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Grain  Inspection  Service;  f  ocd  and  Nufri'ion  Service 

Air  Force  Department 

NOTICES 

Mpetin,gs: 

Scientific  Advisory  Board.  185G8 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  domestic: 
Sharwil  avocados  from  Hawaii,  18528 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications; 

Petroleum  Environmental  Research  Forurn,  laiHi" 
Recording  Industry  Association  of  AOiencti.  lrit)(J7 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
.Meetings,  18559 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tooele  Army  Depot.  UT:  chemical  munitions  disposal 
facility, 18563 

Meetings: 

Military  personal  property  symposium,  185t>6 

Bonneville  Power  Administration 
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Transmission  rates:  » 

1937  rates:  proposed  extension.  13577 

Commerce  Department 

See  also  Export  Administration  Bureau:  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  Patent  and  Trademarl<  Office 

NOTICES 

_Agency  inform.ation  collection  activities  under  OMB  review, 
18561 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetm^^s;  Sunshine  Act,  16627 
(9  d.)cumen!s) 

Defense  Department 

,ve  L^so  Air  Force  Department,  /Vrmy  Departnieni;  Navy 
Department 

RULES 

Federal  Acquisition  Rcgi^iation  |F.'\R): 
Pay-as-you-go  pension  co.'.ts,  severance  pay,  etc. 
Correction,  18.507 
PROPOSED  RULES 

icderal  Acquisition  Regulation  (FAR): 
Asset  revaluation,  18634 

Commercial  bills  of  lading  under  cost-reimbursemenl 
contract  audit  by  GSA;  correction,  1855fl 
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Progress  payments  clause;  title  to  property,  18631 
Military  whistleblower  protection,  18547 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  18566 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Catchment  Area  Management  demonstration  project,  OK 
and  CO,  18566 
Meetings: 
Defense  Policy  Board  Advisory  Committee,  18568 
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Education  C'epart.'T-ent  | 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Handicapped  children's  early  education  program  et  al., 
18570 
Meetings: 

National  Assessment  Governing  Board,  18569 
Postsecondary  education: 
Stafford  loan,  SLS,  PLUS,  or  consolidation  b^  programs; 
special  allowance,  18569 

Employment  and  Training  Ad-n.'-iistration 

NOTICES 

.Xiij  is'nient  assistance:  ' 

Imco  Services  et  al.,  18608 
JHJ  Drilling  Co.,  18608 
Marie  Fashions,  Inc.,  18606 
Oilfield  Testers  &  Equipment  Co,  et  al.,  18608 
Penrod  Drilling  Corp.,  18608  " 

Shelby  Drilling  Co.,  18609 
Witco  Corp.,  18609 
Wurlfech,  Inc.,  et  al.,  18609 
Young  Exploration  Co.,  18609 

Energy  Depiartment 

See  also  Bonnevuie  i'ower  Administration;  Federal  Energy 

Regulatory  Commission 
NOTICES 
Natural  gas  exportation  and  importation: 

Canterra  Natural  Gas,  Inc.,  18585 

Distrigas  Corp..  18586 

Environmental  Prc*ijc';:::n  A(:f'-,,:y 
RUlLS 

Air  programs;  State  authority  delegations: 
Arizona,  18495 
Hawaii,  18496 
Nevada,  18498 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arkansas,  18494 
Air  quality  planning  purposes;  designation  of  areas: 

Ohio,  18498 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  18503, 18505  .   i 
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AiT  quality  imp!emen*St:or,  plans:  approval  and 

promulaaMnn:  van'Xis  Stc'es:  and  air  quality  planning 

purposes,  des;>^nat;(,!n  of  dri',as 
New  York.  ■!8,".51  "^ 

NOTICES 

Water  pollution  discharge  of  pollutants  (NPDES): 

Alaska  OCS  oppratiors— 

Beaufort  S,'a  II.  133B' 
Virsinia,  13.j92  '' 

Executive  Otfice  of  the  President 

See  Prcsidentuu  Documcn'v  T-a..:.'  Representative.  Office  of 
I'mted  Sta's'S  , 

Export  Administration  Bureau 

RULES 

Export  adrr.;n;?!rjt;t'n  r-t;  ..ations;  editorial  clarincations 

and  corr'^c':o'-3..13-4t;^) 

Federal  Aviation  AdminHtraticn 

RULES 

Airworthiness  direc'.vps 

Pratt  4  Whitney.  18486  \ 

Transition  areas.  184fl-,  184fxi 

(3  documenisl 
PROPOSED  RULES 

Airworthiness  d.."ectivp5'  , 

Boemg.  18536  | 

Airworthiness  standards 
Special  conditions — 
British  Aerospace  DAe  Modt  .  1 1<3  iOOA  airplane,  18534 
Domier  Seastar  CD-2  series  aircl.mps  1B530 
Transition  areas,  1B538 
NOTICES 

Advisory  Circulars,  a-,  ailability,  etc.:  ' 

Aircraft — 
An^.ateur-b'.ii't  aircraft,  rvr'ification  and  operation, 
18624 

* 
Federal  Communications  Commission    J 

RULES 

Radio  stations:  table  of  assignments; 

Texas.  185C6 

Wisconsin,  165€7 
PROPOSED  RULES  "   ""^ 

Radio  stations:  table  of  assignments: 

Arkansas,  IBoS' 

Cabfomia,  185.^7  i 

Kansas,  13J5'  I 

Mdr\ldnd,  18-;58  ■'  ' 

NOTICES 
Privacv  Ac':  • 

Svstems  of  records,  ia'92 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshmf'  .■\o'.,  W^-T 

Federal  emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

1,8595 

Federal  Energy  Regulatory  Commission 

NOTICES 

Fltitnc  r  I'e.  snvil  pour  production,  and  interlocking 

direc'orate  f. lings,  etc 
.\,ag--ra  Mch  ivvk  Power  Corp.  et  al.,  18578 
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Natural  gas  certificate  filings: 

Northwest  Pipeline  Corp.  et  al .  18,'^79 

Trunkline  Gas  Co.  et  al,  18582 
Applications,  hearings,  detorminalions.  ete 

Texas  Gas  Transmission  Corp..  18,584 

United  Gas  Pipe  Line  Co  .  13584 
(2  documents) 

Federal  Grain  Inspection  Service 

ffcricES 

Agency  designation  actions: 

Illinois,  18559 

(2  documents)  | 

Nebraska  and  Indiana,  18560  ^ 

Federal  Maritime  Commission  ■" 

NOTICES 

Investigations,  htarings.  petitions,  etc.: 
Trans-Pacific  trades'  pc-sible  malpracticps,  18595 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  ON!D  review, 

18596 
Federal  Open  Market  ConiTiitiee: 

Domestic  policy  directives.  18596 
Applications,  hearings,  detcrn'.inations.  etc.: 

Blairstown  Bancorp,  Inc.,  et  al.,  18597 

Compagnie  Financiere  de  Suez.  18597 

First  National  Bancshares  Corp.  et  al.,  18598 

Malone,  Francis,  et  al,    18598 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 

Brooks  Drug,  Inc.,  18539 

Carl's  Drug  Co.,  Inc.,  18541 

Genovese  D-.e.  Stores.  Inc.  18544 
NOTICES 

Premerger  notification  waiting  periods:  early  terminations, 
18599 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs 
School  lunch  and  lireakl'ist  program.s — 
Soda  water  definition.  18465 

General  Services  Administration 

RULES  i 

Drug  free  workpbice  reijjirements:  grants 

Correction,  1S506 
Federal  Acquisition  Regulation  (FAR): 

Pay-as-you-go  pension  costs,  severance  pay,  etc. 
Cnrre:  'lon.  ISSO" 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FARl: 
Asset  revaluation.  18034 
Commercial  bills  of  lading  under  c(ist -reimbursement 

contract  audit  by  GSA;  correction,  18558 
Progress  payments  clause:  title  to  property,  18631 

NOTICES 

l-ederal  Acquisition  Regulation  (FARl: 
Agency  information  collection  activities  under  OMB 
review,  18,566 

Health  and  Human  Services  Department. 

,Sr.-  fieaiin  Re.sceirces  and  Services  Administration 
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Health  Resources  and  Services  Administration 

NOTICES 

G'-ants  and  ruiperative  agreements;  availability,  etc.: 
Hur  „n  in.tr.unodeficiency  virus  (HIV) — 
Community-based  primary  care  and  drug  abuse 
treatment:  demonstration  program.  18600 

Interior  Department 

See  also  Land  Management  Bureau;  National  Park  Service; 

Reclamation  Bureau 
PROPOSED  RULES 

Nondiscrimination  in  federally-assisted  programs  or 
.):  iivities  on  basis  of  handicap.  18554 

Internal  Revenue  Service 

NOTICES 

Income  taxes: 
Electronic  filing  program  (1989):  Forms  5500-C,  5500-R, 

and  related  schedules,  18r,25 
Meetings: 

.•\-t  Advisory  i'ancl    !Bb26 

International  Trade  Administration 

NOTICES 

Antidumping: 

i-ieadwear  frorri  China,  18,561 

Iron  construction  castings  from  India,  18562 

Martial  arts  uniforms  from  T;i,u,i;i,  18562 
Countervailing  duties. 

L';-.  fuming  brazing  copper  rod  and  wire  from  New 
Zealand.  18,564 

Interstate  Comm,erce  Commission 

RULLS 

Practice  and  procedure: 

Railroad  abandonment  proceedings:  cost,  18517 
NOTICES 
Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.,  18605 

Justice  Department 

See  alao  Antitrust  Division 

NOTICES 

Pollution  control:  consent  judgments: 

Hugo  Key  &  Son,  Inc.,  18605 

Lawton,  OK.  18606 

Luz  Engineering  Corp.,  18606 

VLS  Insulating  Co.,  Inc.,  18606 

Labor  Department 

5."'  Eniplo;, ment  and  Training  Administration;  Mine  Safety 
and  Health  .Administration;  Occupational  Safety  and 
Health  Admdnistration 

Land  Msiiagemont  Bureau 

NOTICES 

Meetings; 
Northern  Alaska  Advisory  Council,  18601 

Maritime  Administration 

NOTICES 

Alaska  cleanup  operations;  U.S.  vessels  availability 

information  request.  18625 

Mine  Safety  and  Health  Adminis'ration 

NOTICES 

Safety  standard  petitions. 
Eastside  Coal  Co.,  Inc.,  1C610 


Eddy  Potash,  Inc,  18610 
Green  River  Coal  Co.,  Inc..  18610 
Kelly  Energy  Co.,  Inc.,  18611 
Leeco,  Inc..  18611 
Mathies  Coal  Co.,  18611 
Peabody  Coal  Co.,  18611 
Utah  Power  &  Light  Co..  18612 
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Administration 


N3t;on::il  ,At:i::,:n:iut!C 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Pay-as-you-go  pension  costs,  severance  pay,  etc. 
Correction,  18507 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR):  - 

Asset  revaluation,  18634 

Commercial  bills  of  lading  under  cost-reimbursement 
contract  audit  by  GSA;  correction,  16558 

Progress  payments  clause;  title  to  propertv, 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  unde^ 
review.  18566 
Meetings: 

Advisor\'  Council.  18614 
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National  C' 

RULE^ 

Credit  unions: 
Agency  action  requests;  Freedom  of  Information  and 

Privacy  Acts,  and  subpoenas,  etc.;  and  conflict  of 

interests,  18473 
Corporate  credit  unions —  ^ 

Fixed  assets  ownership,  18466  »        ^^      - 

Loans  and  lines  of  credit  to  members;  interest  ratfe        ,^ 

increases,  risk  of  loss  reduction,  18471      "•         »   ^n 
Surety  bond  and  insurance  coverage,  18468 
Treasury  tax  and  loan  accounts;  Federal  credit  unions 

acting  as  depositories  and  financial  agents  of 

Government.  18470 

Nat,o:ia;  Highway  T:affic  Safety  Administration  "^ 

RULES  . 

Odometer  disclosure  requirements,  18507-18516 

(13  documents)  r 


o'pheric  AdbiinlstratiOfiCl^ 


tialiooaf  Ocp,"""!C  ,3r': 
RULES 

Fishery  conbcrv,ition  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 

groundt'ish,  18519 
Gulf  of  Alaska  groundfish.  18526 
Marine  mammal: 
Commercial  fishing  operations —  •  J  * 

Tuna  (yellowfin)  caught  with  purse  seines  in  eastern 
tropical  Pacific  Ocean;  importation,  18519 
NOTICES 
Permits: 
Marine  mammals.  18565 

Nationa!  P,3'k  Service 

RULES 

Special  regulations: 

Katmai  National  Park  and  Preserve,  AK;  fishing,  18491 
NOTICES 
National  Registry  of  Natural  Landmarks: 

Proposed  designations,  18603 
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National  Science  Foundation 

NOTICES 

Navy  Department 

KOTICES 

Meetinqs- 
Ch;>  f  of  N jvd!  Ope'i'ions  Executive  Panel  Advisory 
Committee.  1856fl 
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Th«s   section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  appltcability  and  legal  effect  most 
ol  wtiich  are  keyed  to  and  codified  m 
the  Code  of  Federal  Regolatiof»,  which  is 
published  under  50  titles  pursuam  to  44 
US.C.   1510. 

Tne  Code  of  Federal  Regulat)ons  is  sold 
by  the  Superinternjent  of  Documents 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 


DEPARTMEffT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210  and  220 

National  School  Lunch  Program  and 
School  Breakfast  Program; 
Competithre  Foods 

Febniary  1. 1989. 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program  regulations  to 
include  a  definition  of  "soda  water"  as 
part  of  the  "Categories  of  Foods  of 
Minimal  Nutritional  Value."  The  Food 
and  Drug  Administration  (FDA)  has 
repealed  the  soda  water  standard  of 
identity  to  which  this  Ust  of  categories 
makes  reference.  No  issues  will  be 
affected  by  this  revision  since  this  rule 
effects  no  change  in  current  policy.  Tliis 
rule  merely  replaces  a  reference  to  the 
repealed  FDA  Standard  with  the 
relevant  language  of  the  Standard. 
EFFECTIVE  DATE:  February  7, 1989. 
FOR  FimTHER  INFORMATION  CONTACT: 
Cynthia  Ford,  Chief.  Technical 
Assistance  Branch,  Nutrition  and 
Technical  Services  Division,  Food  and 
Nutrition  Service.  USDA.  Room  607, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  or  by  telephone  at  (703) 
756-3556. 
SUPPLEMENTARY  MFORMATIOfe 

Classification 

This  final  rule  makes  technical 
changes  and  corrections,  and  imposes 
no  new  requirements  or  changes  m 
current  policy.  Therefore,  the 
Department  has  determined,  in 
accordance  with  5  U.S.C.  553(b)  and 
553(d)  that  prior  notice  and  comment  are 
unnecessary,  and  that  good  cause  exists 


for  making  the  ru'e  effectiM-  iiptsn 
p;jblication. 

This  final  rule  has  been  reviewed 
under  Executive  Order  IZHn  nvxi  tias 
been  classified  nonmai.jr  because  it  will 
not  have  an  annual  effect  'm  the 
economy  of  SKX)  million  or  nuiif',  will 
not  cause  a  major  increase  in  cos's  rr 
prices  for  con.<?umer8.  ind!\)diiiii 
industries.  Federal,  State,  or  lor,-)! 
g')vernment  agencies,  or  pr-ographir 
regions;  and  will  not  have  significir.t 
adverse  effects  on  competition, 
employment,  investment,  prtxiutiUvs'v 
innovation  or  on  the  abii;*>'  i:f  Vjy.:f:\ 
States  based  enterprise?  tc  cusr^r't'^e 
With  foreign-based  enterprises  :i\ 
domestic  or  export  markets. 

Since  this  final  rule  was  nt)t  submitted 
f  ir  prior  notice  and  comment,  it  is  not 
SLibject  to  the  provisions  of  the 
Feguldtory  Flexibility  .Act  (5  U,S  C.  601 
ti'irough  612], 

These  programs  are  listed  m  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10,553  and  10.555.  They  are 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  v\;:'i 
State  and  local  officials,  and  reguiat.oi.s 
implementing  this  order  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule-related 
notice  pufjlished  in  48  F'R  :')11-},  !  ir:e  24. 
1483). 

This  final  rule  imposes  no  new 
r"porting  or  recordkeeping  rpquiren'.(:n;s 
requiring  Office  of  Management  ana 
Budget  (0MB)  approval  under  the 
Pjpcrw^ork  Redaction  Act  of  1980  \,\\ 
U.S.C,  3507], 

Background 

In  accordance  with  ScvJusn  1:1  cu  tht- 
Chiid  Nutrition  Act  the  sale  of  fijoas  e'' 
ninimal  nutritional  value  is  prohibitt  d 
in  the  school  food  service  areas  during 
the  breakfast  and  lunch  periods  as 
published  in  7  CFR  ZlG.lllbj  and 
220, 12(a),  "Food  of  Minimal  Nutritional 
Value"  means  a  food  which  provides 
less  than  five  percent  of  the  USRDA  for 
each  cf  eight  specified  nutrients  p>er  100 
calones  and  per  serving.  In  the  case  of 
artificially  sweetened  foods,  only  thp 
"per  serving"  measure  applies.  The  eight 
nutrients  to  be  assessed  for  th^s  p 
are:  protein,  vitamin  A,  vit  in'.ir-  C 
niacin,  nboflavm.  thiamin,  calciur 
iron.  Categories  of  Foods  of  Minir 
Nutritional  Value  are  Lsted  and  d 
m  7  CFR,  Part  210  Appendix  B|ai 
e,id  Part  220,  Appendix  B  Ui-|4i, 


.rpose 

n  and 

;:ai 
ei:rp(l 

i'ne 


category  headt„  _^dda  Water  (210  App. 
B(a]l  and  220  App.  8(1))  uses  the  FDA 
Standard  found  at  21  CFR  165.175. 
Effective  February  7. 1989.  the  FDA  is    ^ 
repealing  this  standard  of  identity  for     ' 
•^  2  I  u/er  as  published  in  the  Federal    ^ 
Register  of  January  6. 1989  (54  FR  398). 
Therefore,  this  final  rule  amends  the 
Categories  of  Foods  of  Minimal 
Nutritional  Value  by  removing  the 
reference  to  FDA's  definition  of  soda 
water  and  adding  relevant  parts  of  the 
original  dennition  to  the  program 
^"pdations. 

List  of  Subjci  ts 

7  CFR  Pari  210 

Food  Assistance  Programs,  National 
Schoo;  Li;:  e'l  i^r<:rani.  Commodity 
School  Program,  L.rant  programs — social 
programs,  Nutrition,  Children,  Reporting 
and  recordkeeping  requirements. 
Surplus  agricultural  commodities. 

7  CFR  Part  220  i^ 

Food  Assistance  Programs,  School 
Breakfast  Program,  Grant  programs — 
social  programs.  Nutrition,  Children, 
Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  Parts  210  and  220 


^rA 


*^ 


PART  210— NATIONAL  S< 
LUNCH  PROGRAM 


mCOL 


1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  The  provisions  of  Part  210  issued 
under  Sec.  2-12,  60  Stat.  230,  as  amended:  80 
Stat.  689.  as  amended:  64  Stat  270:  42  U.&C 

1751-1760,  1779. 

2.  Part  210.  Appendix  E  paragraph 
(a)(1)  is  re\  '.■»'C  ti .  read  as  follows; 

Appendix  B -(iatpenrip':  of  Foods  of 

Minimal  \utnt,innii  \  ,2:,,e^ 

W  '  ' 

(1)  Soda  Water — A  class  of  beverages 
made  by  atjaorbing  carbon  dioxide  in  potable 
water.  The  amount  of  carbon  dioxide  used  is 
not  less  than  that  which  will  he  absorbed  by 
the  beverage  at  a  pressure  of  one  atmosphere 
and  at  a  temperature  of  80"  F.  If  either 
contains  no  alcohol  or  only  such  alcohol,  not 
in  excess  of  0.5  percent  by  weight  of  the 
finished  beverage,  as  is  contributed  by  the 
flavoring  ingredient  used.  No  product  shall  be 
excluded  from  this  definihon  l>ecause  it 
contains  artificial  sweeteners  or  discrete 
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nutnents  added  to  the  food  such  as  vitamin*, 
minerals  and  proiein 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Autnority  Sees  4  and  10  of  the  Child 
Nutnticn  Act  of  1905,  80  Stat  886.  889  (42 
use.  '.773.  1?79). 

2.  Part  220,  Appendix  B.  paragrapn  (1) 
IS  revised  to  read  as  follows: 


Appendix  B — Categories  of  Foods  of 
Minimal  Nutritional  Value 


I 


(1)  Soda  Water — A  class  of  beverages 
made  by  absorbing  carbon  dioxide  in  potabie 
water  The  amount  of  carbon  dioxide  used  is 
not  less  than  that  which  will  be  absorbed  by 
the  beverage  at  a  pressure  of  one  atmospnere 
and  at  a  temperature  of  00°  F  It  either 
contains  no  alcohol  or  only  such  dlcohiji  no' 
m  excess  of  0  5  percent  by  weight  of  the 
finished  beverage,  as  is  contnbuted  by  the 
flavonng  ingredient  used.  No  product  shall  be 
excluded  from  this  definition  because  it 
contains  artificial  sweeteners  or  discre'e 
nutnents  added  to  the  food  such  as  vitamins, 
minerals  and  protein. 
*         •         «         •         • 

Date:  ApriJSO.  1989. 
C.  Scott  Dunn. 

Ac;:rg  Administrator. 

[FR  Doc.  89-10270  Filed  ♦-C'^^g  fl  43  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Federal  Credit  Union  Ownership  of 
Fixed  Assets 

AQEHCv:  National  Credit  Union 
Administration  (NCUA). 
ACnOH:  Final  nile. 

SUMMARY:  This  rule  is  a  revision  of 
S  701.36  of  the  National  Credit  Union 
Administration  Rules  and  Regulations  It 
is  a  threshold  rule,  that  is,  ;t  only 
becomes  operative  when  Federal  credit 
unions  decide  to  invest  in  excess  of  5 
percent  of  shares  and  retained  earnings 
in  fixed  assets.  This  revision  pnmanly 
addresses  the  definitions  area  in  that  it 
clarifies  the  definitions  of  lease 
payments  and  investments  in  a 
partnership  or  corporation  holding  any 
fixed  assets  for  the  Federal  credit  union. 

The  rule  retains  provisions  for  prior 
NCUA  approval  of  fixed  asset 
commitments  in  excess  of  5  percent, 
limitations  on  property  purchased  for 
expansion,  prohibited  transactions  with 


designated  insiders,  and  the  maximum 
time  limitations  on  NCUA  acting  on  a 
credit  union's  request.  There  has  been 
no  change  in  the  asset  threshold  that 
triggers  the  applicability  of  the 
regulation  and.  therefore,  the  scope  of 
application  of  this  regulation  has  not 
been  expanded 

EFFECnVE  DATl:  .Vlay  1,  1989. 

ADDRESS:  National  Credit  Union 

Admmi9tr3ti;:)n  Board.  I'^e  G  Street. 
NW  ,  Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

D,  Michael  Riley.  Director.  Office  of 
Examination  and  Insurance  or  Timothy 
Hombrook,  Director.  Department  of 
Supervision,  at  the  above  address,  or 
telephone:  (202)  682-9ft40. 

SUPPLEMENTARY  INFORMATION:  . 
Background  ^  ->^^^^ 

Section  "Ol  36  of  the  NCUA  Rules  and 
Regulations  requires  a  Federal  credit 
union  with  aggregate  assets  of  $1  million 
or  more  to  obtain  prior  approval  of  the 
NCl'A  when  its  total  investment  in  fixed 
assets  will  exceed  5  percent  of  its  shares 
and  retained  earnings.  This  rule  requires 
submission  of  such  reports  and 
statements  as  may  be  required  by  the 
.NCU.A  Regional  Director  in  support  of 
the  request.  In  October  1988.  as  part  of 
its  regulatory  review,  the  NCUA  Board 
issued  a  proposed  revision  to  the 
sections  of  the  rule  containing  the 
definitions  of  terms,  prohibited 
transactions,  and  deleting  some  obsolete 
materia!  pertaining  to  fixed  asset 
purchase  commitments  made  prior  to 
December  1984,  In  addition,  the  NCUA 
Board  sought  comments  and 
recommendations  concerning 
applicability  of  the  existing  regulation  to 
corporate  credit  unions.  The  comment 
period  on  the  proposal  ended  on  January 
23,  1989.  (See  53  FR  42953, 10/25/88). 

Comments 

A  total  of  twenty  comment  letters 
were  received  in  response  to  the  NCUA 
Board's  proposed  regulatory  revision  to 
Section  701. 36.  Fifteen  of  the  twenty 
comments  were  from  Federal  credit 
unions  arid  five  were  from  credit  union 
trade  associations.  The  comments 
received  are  addressed  in  the  foUowirig 
sectionby-section  analysis  of  the 
regulation. 

Section-by-Section  Analysis 

Section  701.36(a) 

This  section  states  that  a  Federal 
credit  union's  investment  in  fixed  assets 
shall  be  limited  as  described  in  this 
chapter  This  section  remains 
unchanged  as  proposed. 


Section  701.36(b).  Definitions 

The  following  paragraphs  of  §  701.38 
remain  unchanged  as  proposed:  (b)(1). 
(b)(2),  (b)(3),  (b)(5),  {b)(6),  (b)(7),  and 
(b)(8).  These  sections  set  forth  the 
definitions  of  premises,  furniture, 
fixtures  and  equipment,  fixed  assets, 
abandoned  premises,  immediate  family 
members,  shares,  and  senior 
management  officials. 

Paragraph  (b)(4)  of  this  section,  which 
defines  investments  in  fixed  assets,  is 
comprised  of  five  sections  of  which  (i), 
(ii),  and  (v),  addressing  investment  in 
real  property  for  use  as  a  premises, 
leasehold  improvement,  and  investment 
in  furniture,  fixtures,  and  equipment 
remain  unchanged  as  proposed. 

The  proposed  changes  to 
§  701.36(b](4)(iii)  received  the  largest 
number  of  comments.  The  majority  of 
these  comments  supported  the  proposed 
clarification  of  this  section.  However,  it 
was  evident  that  there  was  a  general 
misconception  in  that  the  commenters 
perceived  this  as  a  change  instead  of  a 
clarification  of  the  existing  rule 
concerning  the  inclusion  of  capital  and 
operating  lease  payments  as  fixed 
assets. 

The  preamble  to  the  existing 
regulation  issued  on  December  28, 1984 
states,  "It  is  the  Agency's  position  that 
these  (capital  and  operating  lease 
payments)  should  be  included  in  the 
computation  for  determining  compliance 
with  the  5  percent  limitation  *  *  *". 
(See  49  FR  50365.)  The  Agency  has 
always  considered  both  types  of  leases 
as  fixed  assets  subject  to  this  regulation. 

Several  commenters  suggested  the 
distinction  between  the  types  of  leases, 
capital  and  operating,  be  made  on  the 
basis  of  Generally  Accepted  Accounting 
Practices  (GAAP'].  GAAP  establishes  the 
proper  accounting  for  leases,  eg.  a 
capital  lease  has  certain  characteristics 
and  must  be  considered  a  fixed  asset 
while  all  leases  (those  not  having  the 
specified  characteristics)  are  treated  as 
operating  leases  and  not  recorded  as 
fixed  assets.  While  GAAP  draws  a 
distinction  between  these  lease  types,  it 
only  pertains  to  the  proper  method  of 
accounting  for  leases  and  not  whether  or 
not  these  are  to  be  considered  as  fixed 
assets  under  this  rule.  This 
determination  rests  with  the  NCUA 
Board. 

This  section,  as  defined  by  NCUA, 
states  that  aggregate  lease  payments 
pursuant  to  a  lease  agreement  on  fixed 
assets  are  covered  by  the  rule.  Many  of 
the  comments  mentioned  the  use  of 
leases  in  connection  with  data 
processing  of  credit  union  records.  Using 
this  example,  a  credit  union  has  some 


options:  an  outright  purchase  or  a  lease 
of  the  hardware  and  software  (there 
may  even  be  variations  of  these  two 
options).  All  would  agree  that  the 
purchase  of  hardware  and  software 
represent  an  obvious  investment  in  fixed 
F.ssets.  In  the  second  option,  the  use  of 
the  lease,  usually  long  term,  represents  a 
substantial  future  commitment  of  credit 
union  funds  and  it  is  used  in  lieu  of 
purchasing  the  items.  The  use  of  the 
laase  is  actually  the  equivalent  of  the 
purchase.  This  is  particularly  evident 
when  the  cost  to  purchase  is  equal  to  or 
less  than  the  lease  payments.  While  we 
are  aware  that  there  are  many  other  fees 
paid  under  a  data  processing  lease,  it  is 
impossible  to  view  these  payments  as 
independent  since  all  are  usually  tied. 
directly  or  indirectly,  to  hardware  and/ 
or  software  use.  It  would  be  difficult,  if 
not  impossible,  to  segregate  portions  of 
these  fees  as  non-fixed  assets  due  to  the 
dependence  on  the  entire  system  to 
produce  the  product. 

While  the  NCUA  Board  is  mindful  of 
the  differences  of  opinion  in  this  area. 
the  purpose  of  the  regulation  is  to 
provide  some  control  on  the  potential 
risk  of  excess  investment  and/or 
commitment  to  invest  substantial  sums 
in  fixed  assets.  Accordingly,  the  NCUA 
Board  has  determined  not  to  change  the 
existing  regulation  in  this  area. 
Clarification  in  this  section  is  warranted 
and.  therefore,  the  reference  to  capital 
and  operating  leases  is  added  to  the 
rCoulation. 

The  definition  in  §  701.36(b)(4)(iv)  has 
been  clarified  by  listing  the  inclusion  of 
any  entity  described  in  §  701.27,  Credit 
Union  Service  Organization  (CUSO)  as 
proposed.  The  wording  previously  used 
did  include  CUSOs  since  most,  if  not  all, 
are  partnerships  or  corporations.  The 
CUSO's  investment  in  fixed  assets,  as 
defined  in  this  regulation,  will  be 
considered  in  the  credit  union's  total  of 
fixed  assets  for  the  purpose  of  applying 
this  regulation.  In  the  case  of  multiple 
owners,  each  owner  will  consider  a 
prorated  share  of  the  CUSO's  fixed 
assets  as  part  of  its  own  fixed  assets. 
This  proration  will  be  in  direct 
proportion  to  the  credit  union's 
ownership  of  the  CUSO.  The 
commenters  were  supportive  of  this 
clarification  and,  therefore,  this  section 
is  amended  to  reflect  this  change. 

Section  701.36(cJ,  (d).  and  (e) 

The  following  paragraphs  of  §  701.36 
remain  unchanged  as  proposed:  (c)(1). 
(c)(2).  (c)(3),  and  (c)(4).  Paragraph  (c)(5) 
of  this  section  is  deleted  as  proposed 
since  it  contains  out-of-date  material. 

Section  701.36.  paragraphs  (dl[l)  and 
(d)(2)  remain  unchanged  as  proposed. 


Section  701.36.  paragraph  (e)(1).  parts 
(:).  (ii),  and  (mj  have  been  modified  to 
eliminate  the  word  official  m  [\]  as 
proposed,  and  the  word  union  from 
credit  union  committee  in  (ii)  and  (iii). 
Paragraphs  (e)(2)  and  (e)(3)  remain 
unchanged. 

This  regulation,  as  amended, 
continues  to  apply  to  corporate  Federal 
credit  unions.  The  majority  of  all 
commenters  indicated  that  corporate 
Federal  credit  unions  need  to  be  covered 
by  this  rule  or  another  rule.  However, 
many  did  not  believe  that  the  use  of  5 
percent  of  shares  and  retained  earnings 
is  an  appropriate  measure  due  to  the 
volatility  of  a  corporate  credit  union's 
share  base.  Several  commenters 
indicated  that  the  limitation  on 
corporate  credit  unions  should  be  based 
on  a  percentage  of  reserves,  a  less 
volatile  part  of  the  corporate's  balance 
sheet.  While  there  was  no  defmite 
consensus  of  opinion  on  how  to 
establish  this  limitation,  it  is  clear  to  the 
.NCUA  Board  that  some  form  of  change 
regarding  corporate  credit  unions  is 
warranted. 

Section  704  of  the  .NCUA  Rules  and 
Regulations  pertains  to  corporate  credit 
unions.  It  does  not  presently  contain  a 
section  on  fixed  assets  The  NCUA 
Board  believes  that  this  is  the 
appropnate  section  for  any  regulation  of 
corporate  credit  unions  m  the  area  of  the 
purchase  of  fixed  assets.  This  regulation 
will  be  reviewed  and  the  inclusion  of  a 
fixed  asset  limitation  will  be  proposed 
as  the  NCUA  Board  deems  appropriate. 
In  the  interim.  Section  701.36  wili 
continue  to  apply.  However,  each 
corporate's  commitment  of  funds  to 
fixed  assets  will  be  reviewed  on  the 
basis  of  safety  and  soundness  concerns 
on  a  continuous  basis. 

Regulatory  Procedures 

ReyiuiQlory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
rule  does  not  have  a  significant  impact 
on  a  substantial  number  of  small  credit 
union,s  because  it  applies  only  to  credit 
unions  with  assets  of  at  least  Si  million. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Papen\-ork  Reduction  Act 

This  rule  makes  no  changes  to 
collection  requirements,  therefore,  it 
need  not  be  sent  to  the  Office  of 
Managemtiit  and  Budget  for  approval. 

Executive  Order  12612 

The  rule  does  not  affect  state 
regulation  of  state-chartered  credit 
unions. 


Lihl  of  Su'ujtscls  in  12  CFR  Part  701 

Credit  union.  Fixed  assets. 

By  the  National  Credit  Union 
Administration  Board  on  April  21, 1989. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
Part  701  as  follows:  -^ 

PART  701— f  AMENDED^ 

1.  The  authonty  citation  for  Part  70l 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755.  1756.  1757.  1759. 
1761a.  1761b.  1788, 1767. 1782. 1784. 1787. 
1789.  and  1796. 

Section  701.31  is  also  authorized  by  15 
U.S.C.  1601,  et  seq..  42  U.S.C.  1861  and 
42  U.S.C.  3601-3610. 

2.  Section  701.36  is  revised  as  follows: 
5  7Cr  36    rCu'  oKTic'ship  of  fixed  asset*. 

|aj  A  fecerai  creoit  union's  ownership 
in  fixed  assets  shall  be  limited  as 
described  in  this  chapter. 

(b)  Definitions — As  used  in  this 
section: 

(1)  Premises  includes  any  office, 
branch  office,  suboffice,  service  center, 
parking  lot.  other  facility,  or  real  estate 
where  thiejredit  union  transacts  or  will 
transact  business. 

(2)  Fdrniture,  Fixtures,  and  Equipment 
includesyu  office  furnishings,  office 
machines,  computer  hardware  and 
software,  automated  terminals,  heating 
and  cooling  equipment. 

(3)  Fixed  Assets  means  premises  and 
furniture,  fixtures  and  equipment  as 
these  terms  are  defined  above. 

(4)  Investments  in  fixed  assets  means: 
(i)  Any  investment  in  real  properly 

(improved  or  unimproved)  which  is 
being  used  or  is  intended  to  be  used  as 
premises; 

(ii)  Any  leasehold  improvement  on 
premises; 

(iii)  The  aggregate  of  all  capital  and 
operating  lease  payments  pursuant  to 
lease  agreements  for  fixed  assets: 

(iv)  Any  investment  in  the  bonds, 
stock,  debentures,  or  other  obligations  of 
a  partnership  or  corporation,  including 
any  entity  described  in  §  701.27.  holding 
any  fixed  assets  used  by  the  Federal 
credit  union  and  any  loans  to  such 
partnership  or  corporation;  or 

(v)  Any  investment  in  furniture, 
fixtiires  and  equipment. 

[5]  Abandoned  premises  means 
former  Federal  credit  union  premises 
from  the  date  of  relocation  to  new 
quarters,  and  property  originally 
acquired  for  future  expansion  for  which 
such  use  is  no  longer  contemplated. 


'.3468 


Federal  Register  /  Vol,  54,  No.  82  /  Monday    Mrty  1,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No    82  /  Monday,  May  1,  1989  /  Rules  and  Pp^'ilations^  18463 


(6)  Immediate  family  member  means  a 
spouse  or  other  family  members  living  m 
the  same  household. 

{7}  Shares  mean  ail  sas'.ngs  (rcguUr 
shares,  share  drafts,  share  certificates, 
other  savings)  and  retained  earnings 
m.eans  reg^jlar  reserve,  rrserve  for 
contingencies,  supplemental  reserves. 
reserve  for  losses  and  undivided 
earnings, 

(8)  Senior  management  employee 
means  the  credit  union's  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager),  any  assistant  chief  executive 
officers  (eg  ,  Assistant  President.  Vice 
President  or  Assistant  Treasurer/ 
Manager)  and  the  chief  financial  officer 
(Comptroller). 

(c)  Investment  in  fixed  assets.  (1)  No 
Federal  credit  union  with  $1.000,f)00  or 
more  in  assets,  without  the  prior 
approval  of  the  Administration,  shall 
invest  in  fixed  assets  if  the  aggregate  of 
all  such  investments  exceeds  5  percent 
of  shares  and  retained  earnings. 

(2)  A  Federal  credit  union  shall  submit 
such  statement  and  reports  as  the 
NCUA  regional  director  may  require  m 
support  of  any  investment  in  fixed 
assets  in  excess  of  the  limit  specified 
above. 

(3)  If  the  Administration  determines 
that  the  proposal  will  not  adversely 

.jaffect  the  credit  union,  an  aggregate 
dollar  amount  or  percentage  of  assets 
will  be  approved  for  investment  in  fixed 
assets.  Once  such  a  limat  has  been 
approved,  and  unless  otherwise 
specified  by  the  regional  director,  a 
Federal  credit  union  may  make  future 
acquisitions  of  fixed  assets,  provided 
Lhe  aggregate  of  all  such  future 
investments  in  fixed  assets  does  not 
exceed  an  additional  1  percent  of  the 
shares  and  retained  earnings  of  the 
credit  union  over  the  amount  appro\  ed. 

(4)  Federal  credit  unions  shall  submit 
their  requests  to  the  NCUA  regional 
office  having  jurisdiction  over  the 
geographical  area  in  which  the  credit 
union's  main  office  is  located.  The 
regional  office  shall  inform  the 
requesting  credit  union,  in  writing,  of  the 
date  the  request  was  received.  If  the 
credit  union  does  not  receive 
notification  of  the  action  taken  on  its 
request  within  45  calendar  days  of  the 
request  was  received  by  the  regional 
office,  the  credit  union  may  proceed 
with  its  proposed  investment  in  fixed 
assets. 

(d)  Premises  (1)  When  real  property 
is  acquired  for  future  expansion,  at  least 
partial  utilization  should  be 
accomplished  within  a  reasonable 
period,  which  shall  not  exceed  3  years 
unless  otherwise  approved  in  writing  by 
the  -Administration.  After  real  property 


acquired  for  future  expansion  has  been 
held  for  1  year,  a  board  resolution  with 
definitive  plans  for  utilization  must  be 
available  for  inspection  by  an  NCUA 
examiner. 

(2)  A  Federal  credit  union  shall 
endeavor  to  dispose  of  "abandoned 
premises  "  at  a  price  sufficien;  to 
reimburse  the  Federal  credit  union  for 
Its  investment  and  costs  of  acquisition. 
Current  documents  must  be  maintained 
reilecting  the  Fedend  credit  union's 
continuing  and  diligent  efforts  to  dispose 
of  "abandoned  premises."  After 
"abandoned  premises"  have  been  on  the 
Federal  credit  union's  books  for  4  years, 
the  property  must  be  publicly  advertised 
for  sale  Di.sposition  must  occur  through 
public  or  private  sale  within  5  years  of 
abandonment,  unless  otherwise 
approved  in  writing  by  the 
Administration. 

(e)  Prohibited  transactions.  (1)  With 
the  exception  of  a  short  term  informal 
lease  agreement  (maturity  less  than  1 
year)  no  Federal  credit  union  may 
acquire  or  lease  premises  without  the 
prior  written  approval  of  the 
Administration  from  any  of  the 
following: 

(i)  A  director,  member  of  the  credit 
committee  or  supervisory  committee,  or 
senior  m.anas^ement  employee  of  the 
Federal  credit  union,  or  immediate 
family  member  of  any  such  individual. 

(ill  A  corporation  in  which  any 
director,  member  of  the  credit  committee 
or  supervisory  committee,  official,  or 
senior  management  employee,  or 
immediate  family  members  of  any  such 
individual,  is  an  officer  or  director,  or 
has  a  stock  interest  of  10  percent  or 
more 

'  ii)  ,-\  partnership  in  which  any 
director,  member  of  the  credit  committee 
or  supervisory  committee,  or  senior 
management  employee,  or  immediate 
family  m.embers  of  any  such  individual, 
19  a  general  partner,  or  a  limited  partner 
With  an  interest  of  10  percent  or  more. 

(2)  The  prohibition  contained  in 
paragraph  (e)(1)  also  applies  to  any 
employee  not  otherwise  covered  if  the 
employee  is  directly  involved  in 
investments  in  fixed  assets  un.-  ss  the 
board  of  directors  determines'that  the 
employee's  involvement  does  not 
present  a  conOict  of  interest. 

(31  .All  transactions  with  business 
associates  or  family  members  not 
specifically  prohibited  by  this 
subsection  (e)  must  be  conducted  at 
arm  s  length  and  in  the  intere;.t  of  the 
credit  union. 

(FR  Doc.  89-10282  Filed  4-28-89;  8:45  am] 
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12CFRPart701» 

Organization  and  Operations  o' 
Federal  Credit  Unions 

agency:  National  Credit  Union 
Administration  ("NCUA"). 

action:  Final  amendment. 

SUMMARY:  This  amendment  revises 
existing  §  701.20 — Surety  Bond  and 
Insurance  Coverage  for  Federal  Credit 
Unions  ("FCU's").  Section  701. 20  sets 
forth  the  requirements  for  surety  bond 
coverage  for  losses  caused  by  credit 
union  employees  and  officials  and  for 
general  insurance  coverage  for  losses 
caused  by  persons  outside  of  the  credit 
union  (e.g..  losses  due  to  theft. 
vandalism).  The  amendment  requires  a 
provision  in  FCU  bonds  assuring  that  a 
surety  notify  the  NCUA  Board  whenever 
bond  coverage  of  a  federally  insured 
credit  union  is  terminated  in  its  entirety, 
or  when  it  is  terminated  on  an 
individual  employee  or  official. 

EFFECTIVE  DATE:  May  1,  1989. 

ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Fenner,  General  Counsel,  or 
Allan  Meltzer,  Assistant  General 
Counsel,  at  the  above  address,  or 
telephone  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION:  On 

October  13, 1988,  the  NCUA  Board 
requested  comment  on  a  proposal  to 
require  that  credit  union  bonds  include  a 
provision  requiring  that  the  NCUA  be 
notified  whenever  (1)  Bond  coverage  on 
a  federally  insured  credit  union  in  its 
entirety  is  terminated;  and  (2)  bond 
coverage  on  an  employee,  director, 
officer,  supervisory  or  credit  committee 
member  is  terminated.  [See  53  FR  41610, 
October  24, 1988).  In  addition  to 
requesting  comment  on  the  proposed 
change  itself,  the  proposed  rule  invited 
comment  on  the  following  specific 
issues.  First,  should  the  regulation  be 
made  applicable  to  federally-insured, 
state-chartered  credit  unions?  Second, 
what  use  should  be  made  of  the 
information  received,  i.e.  should  the 
information  be  used  internally,  be  given 
to  other  government  agencies,  or  be 
made  available  to  the  credit  union 
community  as  a  whole?  Third,  would 
dissemination  of  this  information  be 
considered  a  "Routine  use"  under  the 
provisions  of  the  Privacy  Act? 

A  total  of  twenty-seven  comments  on 
various  aspects  of  the  proposal  were 
received.  Nineteen  were  from  federal 
credit  unions,  one  from  a  state- 
chartered,  federally  insured  credit 


union,  three  from  credit  union  leagues, 
two  fro^  national  credit  union  trade 
associatictqs.  one  from  a  surety  bond 
company,  find  one  from  a  surety  trade 
association. 

Commenters  were  overwhelmingly  ini 
favor  of  the  proposal.  Twenty-two         ' 
cororfienters  favored  this  proposed       ,/ 
change,  three  opposed  it.  one  approved 
it  with  reservations,  and  two  fa:!ed  to 
explicitly  state  their  position  but  took 
the  opportunity  to  ccmmpnt  on  various 
aspects  of  the  proposal.  Of  nineteen 
FCU's  commenting,  16  favored  the 
change,  one  favored  if  with 
qualifications,  one  opposed  it,  and  one 
essentially  took  no  position  but 
requested  other  changes  in  the  surety 
bond  regulation.  One  Federally  insured, 
state  chartered  credit  union  commented 
and  favored  the  change.  Three  leagues 
commented  favorably.  One  trade 
association  favored  the  change,  and  one 
opposed  it.  The  surety  trade  association 
opposes  the  change. 

Those  commenters  who  support  the 
change  did  so  generally  because  they 
ftlt  such  notification  would  allow  the 
NCUA  to  identify  and  prevent  potential 
losses  to  the  Insurance  Fund,  and  that  it 
might  in  some  cases  reduce  a  risk  to  the 
Fund. 

Interestingly,  no  commenter 
m.eniioned  another,  perhaps  more 
significant  purpose  of  ihe  proposal, 
which  is  to  assure  compliance  with  the 
statutory  proscription  against 
individuals  without  bond  coverage 
serving  as  officers  or  employees. 

Those  few  commenters  opposing  the 
amendment  did  so  for  a  variety  of 
reasons.  Three  commenters.  one  of  them 
a  credit  union,  felt  that  the  "burden"  of 
providing  notification  should  fall  upon 
the  credit  union  itself,  rather  than  the 
surety.  However,  as  noted  in  the 
proposed  rule,  "in  a  small  but  significant 
number  of  cases  involving  termination 
as  to  an  individual,  the  em.ployee  or 
official  has  been  allowed  to  continue 
serving  as  before  either  because  the 
officials  were  unaware  that  this 
continued  service  was  contrary  to  the 
FCU  Act  and  NCU.A  regulaUons.  or 
because  they  believed  such  termination 
was  wrongful."  The  suggested 
alternative  of  these  commenters  would 
not  be  helpful  in  these  situations,  and 
not  aid  in  monitoring  compliance  with 
law. 

One  commenter  suggested  that  the 
amendment  would  be  an  onerous 
burden  upon  sureties.  Many  credit 
unions  commented,  and  the  Board 
agrees,  that  the  burden,  if  any,  is 
substantially  outweighed  by  the 
potential  benefit  to  the  Insurance  Fund. 
Moreover,  while  it  is  not  a  regulatory 
requirement,  contractual  provisions 


already  in  use  in  credit  union  bonds 
require  that  the  NCUA  be  notified  when 
the  bond  of  a  federal  credit  union  as  a  ' 
whole  is  terminated.  Indeed,  this 
termination  is  not  effective  until  the 
NCUA  receives  such  a  notice.  This 
current  bond  provision  does  not  appear 
to  have  presented  an  onerous  burden 
upon  sureties,  nor  have  there  ever  been 
any  complaints  about  it  or  requests  from 
sureties  or  credit  unions  that  the 
provision  be  modified  or  deleted. 

Commenters  also  addressed  the  three 
specific  issues  upon  which  comments 
were  solicited.  As  noted  in  the  proposed 
^le,  because  §  741.1  of  the  NCUA  Rules 
and  Regulations  establishes  the 
requirements  of  §  701.20  as  minirf^m 
standards  for  all  federally-insurec^redit 
unions,  the  proposed  rule  as  written 
may  be  applicable  in  the  case  of  state 
chartered,  federally  insured  credit 
unions.  Seventeen  commenters 
specifically  addressed  this  issue.  Twelve 
favored  leaving  the  proposed  rule  as-is, 
while  five  suggested  that  it  be  limited  to 
federally  chartered  credit  unions. 

Those  who  support  application  to 
state-chartered  credit  unions  generally 
felt  that,  if  notification  from  surety  in  the 
case  of  federally  chartered  credit  unions 
might  have  a  beneficial  impact  upon  the 
Insurance  Fund,  the  same  benefits 
would  be  derived  from  notification  in 
the  case  of  state  chartered,  federally 
insured  credit  unions.  In  addition,  the 
Insurance  Fund's  interests  as  an  insurer 
in  such  information  is  no  less  significant 
in  the  case  of  a  state  chartered  credit 
union  than  in  a  federally  chartered 
credit  union. 

Those  who  opposed  the  provision's 
possible  application  to  state  chartered 
credit  unions  did  so  for  two  basic 
reasons.  First,  they  thought  that, 
whether  or  not  to  require  such 
notification  in  the  case  of  a  state 
chartered  credit  union  should  be  a 
matter  left  to  the  state  supervisory 
authorities.  The  Board  would  note, 
however,  that  requiring  notice  to  the 
state,  as  well  as  the  requirement  in  the 
proposed  rule,  are  not  mutually 
exclusive.  Each  state  is  still  free  to 
require  that  surety  bond  forms  require 
such  notification  or  any  other 
notification  it  deems  warranted  from  a 
supervisory  and  regulatory  standpoint. 

Other  commenters  objected  to  the        f' 
proposal's  possible  application  to  state 
chartered  federally  insured  credit  unions 
because  they  felt  that  determining  in  the 
case  of  a  state  chartered  credit  union 
which  ones  were  federally  insured 
would  be  an  onerous  paperwork  burden, 
given  the  potential  number  of  times  such 
terminations  occur  in  a  year.  The  Board 
does  not  however  believe  this  will  be  an 
onerous  burden.  Listings  of  federally 


insured  credit  unions  are  availably  to  all 
sureties  who  require  them.  In  addition, 
several  commenters  suggested  that 
sureties  concerned  that  they  will  not  be 
able  to  determine  which  of  their 
insured's  are  federally  insured  could 
require  them,  as  part  of  the  insuring 
process,  to  inform  them  of  their  insuring 
entity.  Moreover,  no  penalty  attaches  to 
a  surety  who,  while  acting  in  good  faith, 
neglects  to  provide  the  required 
notification. 

There  was  little  agreement  among  the 
commenters  as  to  the  appropriate  use  of 
the  information  gathered.  Some  believed^ 
it  should  only  be  used  internally. 
Several  believed  it  should  be  given  to 
the  other  federal  banking  regulatory 
agencies.  Some  even  thought  didt  it 
should  be  made  available  to  the  general 
public  and  credit  unions. 

The  Board  notes  that  the  prim.ary 
purpose  of  the  amendment  is  to  protect 
the  fund  and  to  assure  regulatory 
compliance.  To  this  extent  general, 
regular,  ^nd  routine  dissemination  of  the 
information  outside  the  agency  would 
not  accomplish  this  task.  Nevertheless, 
there  may  be  occasions  on  a.case  by 
case  basis  where  dissemination  outside 
the  agency  would  be  warranted.  The 
Board  will  address  this  "routine  use"  of 
the  information  in  a  future  Notice  of 
Publication  of  Systems  of  Records. 

After  careful  consideration  of  the 
comments,  the  Board  has  determined 
that  the  final  rule  will  remain  as 
proposed  with  two  minor  changes.  First, 
in  order  to  allow  a  sufficient  am.ount  of 
time  to  make  necessary  changes  in 
approved  bond  forms,  the  effective  date 
has  been  changed  to  January  1, 1990. 
Second,  the  final  amendment  now 
explicitly  states  that  notification  from 
surety  must  be  made  to  the  "Secretary 
of  the  NCUA  Board"  rather  than  the 
"Secretary  of  the  Board". 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certified  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1  million 
in  assets).  The  rule  will  not  impose  an 
additional  burden  upon  credit  unions. 
^-Accordingly,  the  Board  has  determined 
that  a  Regulatory  flexibility  Analysis  is 


not  required. 

Paperwork  Reduction  Act 

This  rule  would  impose  two 
paperwork  requirements.  Bonding 
companies  would  need  to  add  an 
additional  provision  in  their  bond  forms. 
aiKl,  pursuant  to  this  provision,  each 
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Authority:  12  U.S.C.  1755.  1756,  1757. 


be  added  together  and  insured  up  to  a  Public  comjnent  on  the  rule  was 
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bonklmg  company  would  need  to  roporf 
terminations  to  the  NCU.A  Board  It 
seems  likely  that  these  requ;rements 
w.il  affect  less  than  ten  surety  bond 
companies:  therefore,  the  requirem.ents 
of  the  Paperwork  Reduction  Act  do  not 
apply,  -V' 

E\pcu:tve  Order  12612 

While  5  70V20  applies  only  to  Federal 
credit  unions,  5  ~4M  establishes  the 
rcq;j:rementij  of  §  701  20  as  minimum 
standards  for  all  federally-insured  credit 
unions.  Thus,  this  rule  m,ay  nffect  state- 
chartered,  federally-insured  cred:» 
unions.  The  NCUA  Board,  pafsuant  to 
Executive  Order  12612,  has  determined, 
however,  that  the  proposed  ameridinent 
will  not  ha\e  a  sjbs'intiai  direct  effect 
on  '.he  slates,  on  the  relationship 
be'ween  the  national  sjovemment  and 
the  states,  or  on  the  distribution  of 
povvtr  and  responsibilities  among  the 
various  levels  of  government.  Further. 
while  'he  proposed  amendment  may      ■* 
affect  statc-ciiartered,  federally-insured 
credit  unions,  it  will  not  preempt 
provisions  of  state  law  or  regulation. 

List  of  Subjects  in  12  CFR  Part  "01 

Cr-djtun.-v  F..1/,*:,  '   -:,i, 
Insurartce  ccvci^e,  li'.'".::  forms. 

By  the  National  Credit  Union 
A  irri.i'istration  Btiard  on  April  21. 1989, 
Dccky  Bdker, 
Sccrelary  of  the  Board. 

Accordingly,  NCUA  amends  its 
reculations  as  follows: 


PART  701-{ AMENDED] 

1.  The  authority  citations  for  Part  701 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1755. 1756, 1757, 1759. 
rtila.  17Dlb,  1767,  1782,  1784,  1787, 1789,  and 

2.  Section  701.20(c)  of  the  NCUA  Rules 
and  Regulations  is  revised  to  read  as 

follows: 

5  70120    [Amerdedl 


(c)  Minimum  coverage:  approved 
forms.  Every  Federal  credit  union  will 
maintain  bond  and  insurance  coverage 
with  a  company  holding  a  certificate  of 
authority  from  the  Secretary  of  the 
Treasury.  Credit  Union  Blanket  Bond 
Standard  Form  No.  23  of  the  Surety 
Association  of  America  (revised  to  May, 
15"0)  is  considered  the  minimum 
coverage  required  and  is  approved. 
Credit  Union  Blanket  Bond  Forms  581 
and  582  are  also  approved.  Any  other 
basic  bond  forms,  and  all  riders  and 
endorsements  which  limit  the  coverage 
provided  by  approved  bond  forms,  must 
receive  the  prior  written  approval  of  the 


NCUA  Board.  FideHty  bonds  must 
provide  coverage  for  the  fraud  or 
dishonesty  of  all  employees,  directors, 
officers,  and  supervisory  and  credit 
committeee  members.  Notwithstanding 
the  foregoing,  effective  January  1, 1990. 
all  bonds  must  include  a  provision,  in  a 
form  approved  by  the  NCUA  Board, 
requiring  written  notification  by  surety 
1o  the  Board: 

(1)  When  the  bond  of  a  credit  union  is 
terminated  in  its  entirety;  or 

(2)  When  bond  coverage  is 
terminated,  by  issuance  of  a  written 
notice,  on  an  employee,  director,  officer, 
supervisory  or  credit  committee 
member. 

Said  notification  shall  be  sent  to  the 
Secretary  of  the  NCUA  Board  or 
designee  and  shall  include  a  brief 
statement  of  cause  for  terminationf 

[FR  Doc.  89-10263  Filed  4-28-89;  8:45  am] 
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12  CFR  Pan  701 

Treasury  Tax  and  Loan  Accounts; 
Federal  Credit  Unions  Acting  as 
Depositaries  and  Financial  Agents  of 
the  Government 

agency:  National  Credit  Union 
A.iininistration  ("NCUA"), 
ACTION:  Final  amendment. 

SUMMARY:  Pursuant  to  its  regulatory 
review  program,  the  NCUA  Board  issued 
proposed  amendments  to  §|  701.37-1 
('Treasury  Tax  and  Loan  Accounts") 
and  701.37-2  ("Federal  Credit  Unions 
Acting  as  Depositaries  and  Financial 
Agents  of  the  Government")  of  its 
regulations.  The  amendments  were 
intended  to  clarify  and  simplify  these 
regulations.  The  Board  is  now  finalizing 
the  proposed  amendments. 
€FFECTivE  date:  May  1, 1989. 
AJDRESS:  .National  Credit  Union 
Administration,  1776  G  Street  NW,. 
Washington,  DC  2045R 
FOR  FURTHER  INFORMATION  CONTACT. 

Julie  Tamuleviz.  Staff  Attorney,  Office 
of  General  Counsel,  at  the  above 
address  or  telephone:  (202)  882-9630. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  regulatory  :•.,•.<  p:   ,^ram.  on 
•  October  24. 1988.  the  NCUA  Board 
issued  proposed  amendments  to 
§5  701.37-1  ('Treasury  Tax  and  Loan 
Accounts")  and  701.37-2  ("Federal 
Credit  Unions  Acting  as  Depositaries 
and  Financial  Agents  of  the 
Government ')  of  its  Rules  and 
Regulations  with  a  ninety-day  public 
comment  period.  [See  53  FR  41611.) 
These  provisions  of  the  regulations 
implement  the  authority  of  Federal 


credit  unions  to  serve  as  depositaries 
and  financial  agents  of  the  United 
States,  subject  to  regulation  by  the 
United  States  Treasury  Department.  TVie 
proposed  amendments  consolidated  and 
clarified  these  regulations.  Comments 
were  requested  on  the  proposed 
amendments  and  any  other  suggested 
modifications  to  the  regulations, 

Five  comment  letters  were  received 
on  the  proposed  amendments. 
Comments  were  received  from,  two 
credit  union  trade  associations,  one 
credit  union  league,  and  two  credit 
unions.  The  commenters  all  supported 
the  proposed  amendments  to  the 
regulations.  No  further  modifications 
were  suggested. 

Th."  Board  is  finalizing  the  proposed 
amendments.  This  final  amendment  is 
substantially  similar  to  the  proposal.  .\o 
further  explanation  of  the  regulation  is 
needed  since  background  information  as 
well  as  a  co.mplete  section-by-section 
analysis  is  found  in  the  Supplem.entary 
Inform.ation  section  of  the  proposed  rule. 
Federal  credit  unions  are  reminded  that 
'he  Dt'partment  of  Treasury  regulates 
their  activities  as  depositary  and 
__^Bancial  agents  of  the  United  Slates  and 
as  ^ax  and  loan  depositaries.  [See  31 
CFR  Parts  202.  203  and  £14.)  Federal 
credit  unions  should  review  Treasury's 
regulations  fur  a  full  explanation  of  their 
responsibilities  when  serving  in  these 
capacities. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  this 

amendment  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions.  Accordingly,  the  Board 
has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  amendment  does  not  impose  any 
paperwork  requirements. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions:  Treasury  tax  and  loan 
accounts;  Depositaries  of  public  m,oney. 
and  financial  agents. 

By  the  National  Credit  Union 
Administration  Board  on  April  21, 1989. 

Becky  Baker, 

Secretary  u  f  the  Bjord 

Accordingly,  NCUA  is  amending  its 
regulations  as  follows: 

PART  701— (AMENDED] 

l.'That  the  authority  citation  for  Part 
701  continues  to  read  as  follows: 


Authority:  12  U.S.C.  1755.  1756.  1757. 
1759.  l-61a.  1761b,  1766,  1767,  1782  1784, 
T87,  1789  and  1798. 

Section  701.31  is  also  authorized  by  15 
use.  1601  et  seq  .  42  US  C,  1981  and  42 
use  3601-3610. 

§§  70 1 .37- 1  and  70 1 .37-2    [  Removed  ] 

3^2.  That  §§  701.37-1  and  701  37-2  be 
emoved. 
3.  That  new  §  701.37  is  added  as 
lollows: 

§701.37    Treasury  tax  and  loan 
depositaries;  depositaries  and  firuincial 
agents  of  the  Government. 

(a)  Definitions.  [\]  'Treasury  Tax  and 
Loan  ("TT&L")  Remittance  Account " 
means  a  nondividend-paying  account. 
the  balance  of  which  is  subject  to  the 
right  of  immediate  withdrawal, 
established  for  receipt  of  payments  of 
Federal  taxes  and  certain  United  States 
obligations  under  United  States 
Treasury  Department  regulations, 

(2)  "TT&L  Note  Account"  means  an 
account  subject  to  the  right  of  immediate 
call,  evidencing  fiinds  held  by 
depositaries  electing  the  note  option 
under  United  States  Treasury 
Department  regulations. 

(3)  "Treasury  General  Account" 
means  an  account,  established  under 
United  States  Treasury  Department 
regulations,  in  which  a  zero  balance 
may  be  maintained  and  from  which  the 
entire  balance  may  be  withdrawn  by  the 
depositor  immediately  under  all 
circumstances  except  closure  of  the 
credit  union. 

(4)  "U.S.  Treasury  Time  Deposit — 
Open  Account"  means  a  nondividend- 
bearing  account,  established  under 
United  States  Treasury  Departm.ent 
regulations,  which  generally  may  not  be 
withdrawn  until  the  expiration  of  14 
days  after  the  date  of  the  United  States 
Treasury  Department's  written  notice  of 
intent  to  withdraw. 

lb)  Subject  to  regulation  of  the  United 
States  Treasury  Department  a  Federal 
credit  union  may  serve  as  a  Treasury 
tax  and  loan  depositary,  a  depositary  of 
Federal  taxes,  a  depositary  of  public 
money,  and  a  financial  agent  of  the 
United  States  Government.  In  serving  in 
these  capacities,  a  Federal  credit  union 
may  maintain  the  accounts  defined  in 
subsection  (a).«p!edge  collateral,  and 
perform  the  services  described  under 
United  States  Treasury  Department 
regulations  for  institutions  acting  in 
these  capacities. 

(c)  Funds  held  in  a  TT&L  Remittance 
Account,  a  TT&L  Note  Account,  a 
Treasury  General  Account,  and  a  U.S, 
Treasury  Time  Deposit — Open  Account 
shall  be  considered  deposits  of  public 
funds.  Funds  held  in  a  TT&L  Remittance 
Account  and  a  TTStL  Note  Account  shall 


be  added  together  and  insured  up  to  a 
maximum  of  Si 00.000  in  the  aggregate. 
Fun  'i  lield  m  a  Treasury  General 
Account  and  a  US.  Treasury  Time 
Deposit — Open  Account  shall  be  added 
together  and  insured  up  to  a  maximum 
of  $100,000  in  the  aggregate. 

(d)  Funds  held  in  a  TT&L  Remittance 
Account,  a  TT&L  Note  Account,  a 
Treasury  General  Account,  and  U.S. 
Treasury  Time  Deposit — Open  Accoimt 
are  not  subject  to  the  60-day  notice 
requirement  of  Article  III.  section  5(a)  of 
the  Federal  Credit  Union  Bylaws, 

[FR  Doc.  89-10265  Filed  4-28-89;  8:45  am] 
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12  CFR  Parts  701  and  703 

Loans  to  Members  and  Lines  of  Credit 
to  Members;  Investment  and  Deposit 
Activities 

agency:  National  Credit  Union 
.Admin  stration  ("NCUA"), 
ACTION:  Final  amendment, 

SUMMARY:  On  May  31. 1988.  NCUA 

published  an  interim  final  amendment  to 
Parts  701  and  703  of  its  regulations 
permitting  a  Federal  credit  union  to 
purchase  put  options  to  reduce  risk  of 
loss  from  interest  rate  increases  on  real 
estate  loans  being  produced  for  sale  on 
the  secondary  market.  The  interim  final 
amendment  was  made  effective 
immediately.  A  90-day  comment  period 
was  provided.  NCUA  has  reviewed  the 
comments  received  and  has  now  made 
the  amendment  final.  The  final 
amendment  is  substantially  similar  to 
the  interim  final  amendment. 
EFFECTIVE  DATE:  May  1. 1989. 
ADDRESS:  National  Credit  Union 
Administration.  1776  G  StreeL  NW.. 
Washington,  DC  20456, 
FOR  FURTHER  INFORMATION  CONTACT: 
Fdward  P,  D„pt;ak.  Office  of 
Examination  and  Insurance,  at  the 
above  address,  or  telephone  (202)  682- 
9640;  or  lulie  Tamuleviz,  Office  of 
General  Counsel,  at  the  above  address, 
or  telephone  (202)  682-9630. 
SUPPLEMENTARY  INFORMATION:  On  May 
31,  1988.  .\CUA  published  an  interim 
final  amendment  to  Parts  701  and  703  of 
its  regulations  (12  CFR  Parts  701  and 
703)  permitting  a  Federal  credit  union 
("FCU")  to  purchase  put  options  to 
reduce  risk  of  loss  from  interest  rate 
increases  on  real  estate  loans  being 
produced  for  sale  on  the  secondary 
market.  [See  53  FR  19748).  The  interim 
final  rule  was  made  effective 
immediately,  permitting  FCU's  to  take 
advantage  of  this  new  tool  during  the 
peak  of  the  real  estate  lending  season. 


Public  comment  on  the  rule  was 
requested,  and  a  90-day  public  comment 
period  was  provided. 

Seven  comment  letters  on  the  interim 
final  rule  were  received.  Comments 
were  received  from  five  FCU's;  one 
credit  union  trade  association;  and  one 
banking  trade  association.  Six  of  the 
commenters  were  generally  in  favor  of 
the  rule.  One  FCU  opposed  it  on  the 
basis  that  options  are  too  complex  for 
most  FCU's, 

Sections  701,21(i)  (2)  and  (3)  of  the 
interim  final  amendment  require  an  FCU 
to  obtain  prior  NCUA  Regional  Office^ 
permission  to  purchase  put  options  am 
submit  monthly  reports  on  its  put  option 
activity  to  the  Regional  Office.  These 
requirements  were  included  to  enable 
NCUA  to  monitor  FCU's  use  of  the  new 
authority  while  the  interim  amendment 
was  in  place  and  thereby  prevent  risk  to 
the  National  Credit  Union  Share 
Insurance  Fund.  It  was  anticipated  that 
the  requirements  would  be  dropped  in 
the  final  rule,  provided  FCU  experience 
with  the  new  authority  during  the  period 
of  the  interim  amendment  was  positive. 
Four  of  the  commenters  supported  the 
deletion  of  these  requirements. 

NCUA's  Regional  Of^ces  have  been 
surveyed  to  determine  the  extent  of  FCU 
use  of  put  options.  The  survey  revealed 
that  FCU  utilization  of  the  option 
au^ority  has  been  extremely  limited. 
Th/e  NCUA  Board  believes  that  at  t^js 
time  there  is  not  sufficient  FCU 
experience  with  these  transactions  to  . 
eliminate  the  prior  approval  and 
reporting  requirements.  These 
requirements  are  therefore  retained  in    - 
the  final  amendment.  A  provision  has 
been  added,  however,  allowing  NCUA 
Regional  Directors  to  waive  the  monthly 
reporting  requirement  on  a  case-by-case 
basis  for  those  FCU's  with  a  proven 
record  of  responsible  use  of  the  put 
option  authority.  Further,  the 
requirements  may  be  reviewed  at  a  later 
date  when  a  greater  base  of  experience 
has  been  obtained. 

One  commenter  stated  that  FCU's 
should  be  permitted  to  purchase  put 
options  from  other  than  primarjF-dealers. 
The  interim  final  amendment  provides 
that  put  options  may  only  be  purchased 
through  a  contract  market  designated  by 
the  Commodity  Futures  Trading 
Commission  or  through  a  primary  dealer 
in  Government  securities.  The  term 
"primary  dealer  in  Government 
securities"  is  defined  in  the  interim  final 
amendment  Given  the  current  limited 
use  of  the  put  option  authority,  the 
Board  sees  no  reason  to  extend  the 
authority  at  this  fime.  Put  options  are 
currently  readily  available  through 
primary  dealers. 
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The  Board  is  adopting  the  interim 
final  amendment  as  a  final  amendment 
which  is  substantially  similar  to  the 
interim  amendment.  The  only  change  is 
to  i  7(n.21(i)(3)(i)  which  will  allow 
NCUA  Regional  Directors  to  waive  the 
monthly  reporting  requirements  on  a 
case-by-case  basis. 

Re^latory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
this  final  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is  not 
applicable  since  it  is  expected  that  less 
than  10  FCU's  will  be  affected  by  the 
final  amendment. 

Executive  Order  12612  i 

This  amendment  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
Federal  credit  unions. 

List  of  Subjects 

12  CFR  Part  701 

Credit  unions,  Financial  options 
contracts. 

12  CFR  Part  703 

Credit  unions,  Investments. 

By  the  National  Credit  Union 
Administration  Board  an  Apni  21,  1989 

B«cky  Baker, 

Secretary  of  the  Board.  ^ 

Accordingly,  N'CUA  amends  Its 
regulations  as  follows; 

PART  701-{  AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1755.  1756.  1757,  1759. 
1781a.  1781b.  1766,  1767.  1782.  1794.  1787, 
1789.  and  1798. 

Section  TW, 31  i»  also  authonied  by  15 
U  S  C.  180ftf  aeq..  42  U.S.C.  1981  and  42 
U  S.C.  3601-3610. 

2.  Section  701.21  is  amended  by 
revising  paragraph  (i): 

{701.21     Loans  to  m«fnb«r«  and  Hn««  of 
to 


(i)  Put  option  purchases  in  managing 
increased  interest-rate  risk  for  real 
estate  loans  produced  for  sale  on  the 
s"'  ondary  market — (1)  Definitions.  For 
purposes  of  this  {  701.21(i): 


(i)  "Financial  options  contract"  means 
an  agreement  to  make  or  take  delivery 
of  a  standardized  financial  instnunent 
upon  demand  by  the  holder  of  the 
contract  at  any  time  prior  to  the 
expiration  date  specified  in  the 
agreement,  under  terms  and  conditions 
established  either  by: 

(A)  A  contract  market  designated  for 
trading  such  contracts  by  the 
Commodity  Futures  Trading 
Commission,  or 

(B)  By  a  Federal  credit  union  and  a 
primary  dealer  in  Government  securities 
that  are  counterparties  in  an  over-the- 
counter  transaction. 

(ii)  "FHLVtC  security"  means 
obligations  or  other  securities  which  are 
or  ever  have  been  sold  by  the  Federal 
Home  Loan  Mortgage  Corporauon 
pursuant  to  section  305  or  306  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C,  1454  and 
14.S.5! 

(lis!    F"\MA  security"  means  an 
obligation,  participation,  or  any 
instrument  of  or  issued  by.  or  fully 
guaranteed  as  to  principal  and  interest 
by.  the  Federal  National  Mortgage 
Association. 

(iv)  "GN'NIA  security"  oieans  an 
obligation,  participation,  or  any 
instrument  of  or  issued  by,  or  fully 
guaranteed  as  to  prncipal  and  interest 
by,  the  Government  National  Mortgage 
Association. 

(v)  "Long  position"  means  the  holding 
of  a  financial  options  contract  with  the 
option  to  make  or  take  delivery  of  a 
fmancial  instrument. 

(vi)  "Primary  dealer  in  Government 
securities"  means: 

(A)  A  member  of  the  Association  of 
Primary  Dealers  in  United  States 
Government  Securities;  or 

(B)  Any  parent,  subsidiary,  or 
affiliated  entity  of  such  primary  dealer 
where  the  member  guarantees  (to  the 
satisfaction  of  the  FCU's  board  of 
directors)  over-the-counter  sales  of 
financial  options  contracts  by  the 
parent,  subsidiary,  or  affiliated  entity  to 
a  Federal  credit  union, 

[vii]  "Put"  means  a  financial  options 
contract  which  entitles  the  holder  to  sell, 
entirely  at  the  holder's  option,  a 
specified  quantity  of  a  security  at  a         ^.^ 
specified  price  at  any  time  until  the 
stated  expiration  date  of  the  contract, 

(2)  Permitted  options  transactions.  A 
Federal  credit  union  may,  to  manage 
risk  of  loss  through  a  decrease  in  value 
of  its  commitments  to  originate  real 
estate  loans  at  specified  interest  rates, 
enter  into  long  put  positions  on  GNMA, 
FNMA.  and  FHLMC  securities: 

!i;  If  the  real  estate  loans  are  to  be 
sold  on  the  secondary  market  within 
ninety  (90)  days  of  closing; 


(li)  If  the  positions  are  entered  into: 

(A)  Through  a  contract  market 
designated  by  the  Commodity  Futures 
Trading  Commission  for  trading  such 
contracts,  or 

(B)  With  a  primary  dealer  in 
Govemn  ent  securities; 

(iii)  If  the  posidons  are  entered  into 
pursuant  to  written  policies  and 
procedures  which  are  approved  by  the 
Federal  credit  union's  board  of  directors, 
and  include,  at  a  minimum: 

(A)  The  Federal  credit  union's 
strategy  in  using  financial  options 
contracts  and  its  analysis  of  how  the 
strategy  will  reduce  sensitivity  to 
changes  in  price  or  interest  rates  in  its 
commitments  to  originate  real  estate 
loans  at  specified  interest  rates; 

(B)  A  list  of  brokers  or  other 
intermediaries  through  which  positions 
may  be  entered  into; 

(C)  Quantitative  limits  (e.g.,  position 
and  stop  loss  limits)  on  the  use  of 
financial  options  contracts; 

(D)  Identification  of  the  persons 
involved  in  financial  options  contract 
transactions,  including  a  description  of 
these  persons'  qualifications,  duties,  and 
limits  of  authority,  and  description  of 
the  procedures  for  segregating  these 
persons'  duties, 

(E)  A  requirement  for  written  reports 
for  review  by  the  Federal  credit  union's 
board  of  directors  at  its  monthly 
meetings,  or  by  a  committee  appointed 
by  the  board  on  a  monthly  basis,  of: 

(1)  The  type,  amount,  expiration  date, 
correlation,  cost  of,  and  current  or 
projected  income  or  loss  from  each 
position  closed  since  the  last  board 
review,  each  position  currenUy  open 
and  current  gains  or  losses  from  such 
positions,  and  each  position  planned  to 
be  entered  into  prior  io  the  next  board 
review; 

(2)  Compliance  with  limits  established 
on  the  policies  and  procedures;  and 

(3)  The  extent  to  which  the  positions 
described  contributed  to  reduction  of 
sensitivity  to  changes  in  prices  or 
interest  rates  in  the  Federal  credit 
union's  commitments  to  originate  real 
estate  loans  at  a  specified  interest  rate; 
and 

(iv)  If  the  Federal  credit  union  has 
■^received  written  permission  from  the 
appropriate  NCUA  Regional  Director  to 
engage  in  fmancial  options  contracts 
transactions  in  accordance  with  this 
§  701.21(i)  and  its  policies  and 
procedures  as  written. 

(3)  Recordkeeping  and  reporting,  (i) 
The  reports  described  in    • 
S  701.21(i)(2)(iii)(E)  for  each  month  must 
be  submitted  to  the  appropriate  NCUA 
Regional  Office  by  the  end  of  the 
following  month.  This  monthly  reporting 


requirement  may  be  waived  by  the 
appropriate  NCUA  Regional  Director  on 
a  case-by-case  basis  for  those  Federal 
credit  unions  with  a  proven  record  of 
responsible  use  of  permitted  financial 
options  contracts. 

(ii)  The  records  described  in 
§  701.21(i)(2)(iii)(E)  must  be  retained  for 
two  years  from  the  date  the  financial 
options  contracts  are  closed. 

(4)  Accounting.  A  Federal  credit  union 
must  account  for  financial  options 
contracts  transactions: 

(i)  In  accordance  with  standards 
established  by  the  NCUA  Board  in  the 
Accounting  Manual  for  Federal  Credit 
Unions,  available  from  NCUA, 
Administrative  Office,  1776  G  St.  NW., 
Washington,  DC  20456,  or  such  other 
instruction  as  may  be  deemed 
appropriate;  or 

(ii)  To  the  extent  not  inconsistent  with 
NCUA  Board  instruction,  in  accordance 
with  generally  accepted  accounting 
standards  or  principles. 

PART  703— {AMENDED] 

3.  The  authority  citation  for  Part  703  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1757(7).  1757(8), 
1757(15),  1766(a),  and  1789(a)(ll). 

4.  The  amendment  to  §  703.1 
published  at  53  PR  19752  is  adopted  as 
final  without  change. 

5.  The  amendment  to  §  703, 4(a) 
published  at  53  FR  19752  is  adopted  as 
final  without  change. 

(FR  Doc,  89-10266  Filed  4-28-89:  8:45  am] 
BIUJNQ  CODE  753S-01-II 


12  CFR  Parts  701,  790, 792,  and  796 

Organization  and  Operations  of 
Federal  Credit  Unions;  Description  of 
NCUA,  Requests  for  Agency  Action; 
Requests  for  Information  Under  the 
Freedom  of  Information  Act  and 
Privacy  Act  and  by  Subpoena,  Security 
Procedures  for  Classified  Information; 
Employee  Responsibility  and  Conduct 

agency:  National  Credit  Union 
Administration  ("NCUA"). 
ACTION:  Final  rule. 

summary:  The  NCUA  Board,  in    ' 
accordance  with  its  policy  to  review 
existing  regulations  every  three  years, 
reviewed  Part  790  of  the  NCU.A  Rules 
and  Regulations  ("Description  of  Office, 
Disclosure  of  Official  Records. 
Availability  of  Information"),  A 
proposed  revision  and  restructuring  of 
Part  790  into  Parts  790  and  792  w;is 
issued  by  the  NCUA  Board  on  October 
13.  1988  (see  53  FR  42955.  10/25/88).  The 
NCUA  Board  hris  now  adopted  the 


proposed  revision  in  final  form  with 
minor  modifications  described  below. 
Part  790  describes  NCU.A  s  organization 
and  addresses  public  requests  for  action 
by  NCUA,  Part  792  addresses  requests 
for  information  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  and  by 
subpoena  and  contains  information 
concerning  securities  procedures  to 
protect  classified  national  security 
information.  The  regulations  concerning 
employee  responsibility  and  conduct 
which  were  previously  found  in  Part  792 
have  been  redesignated  as  Part  796. 

EFFECTIVE  DATE:  May  1,  19^9. 

ADDRESS:  National  Credit  Union 
Administration.  1776  G  Street  NW., 
Wa.shington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hdttie  M  Ulan,  Assistant  General 
Counsel,  at  the  above  address,  or 
telephone  (202)  682-9630, 

SUPPtiMENTARY  INFORMATION:  The 

.N'CU.A  Board  has  restructured  and 
revised  Part  790  of  its  Rules  and 
Regulations.  It  had  been  several  years 
since  Part  790  was  last  revised.  The 
revision  presents  the  information  in  a 
more  logical  order  and  updates  the 
information  found  m  the  rule. 

The  Board  issued  a  proposed  rule  on 
October  13. 1988.  with  a  ninety-day 
public  comment  period.  [Sec  53  FR 
42955.  10/25/88  )  Only  two  public 
commrnt  letters  were  received,  one  from 
a  Federal  credit  union  and  one  from  a 
national  credit  union  trade  association. 
Both  comm.enters  fully  supported  the 
proposed  revisions.  The  Board  has 
adopted  the  proposed  revision  irt  finaK. 
form  with  only  minor  modifications.^'^ 

The  information  found  in  old  Part  790 
has  been  divided  into  Parts  7ap  and  792. 
Part  7iXi  is  now  entitled  "Desfisjplion  of 
.NCUA;  Requests  for  Agency  Action" 
and  contains  information  concerning  ■  / 
NCUA  organization  and  public  requests'^ 
for  action  by  NCUA.  Section  701.5 
("Other  Applications ')  was  previously 
proposed  to  be  removed  from  the  NCUA 
Regulations.  [See  52  FR  47014, 12/11/87.) 
In  the  proposed  revision  to  Part  790,  if 
wag  suggested  that  some  of  the    ^^ 
information  found  in  Section  TOtTS  b^- 
retained  in  the  regulations,  but  that  it  fit 
m.ore  appropriately  in  Part  790.  The 
Board  proposed  that  the  information  in 
§  701.5  be  removed  and  that  the 
necessary  information  be  placed  in 
§  790.3 — Requests  for  Agency  Action. 
The  Board  has  retained  this  change  in 
the  final  rule. 

Part  792  is  now  entitled  "Requests  for 
Information  Under  the  Freedom  of 
Infomiation  Act  and  Privacy  Act,  and  by 
Subpoena:  Security  Procedures  for 
Classified  Information."  The  title  is  self- 


explanatory.  The  regulation  entitled 
"Employee  Responsibility  and  Conduct" 
was  previously  found  at  Part  792.  It  has 
been  redesignated  as  Part  796,  as 
proposed. 

This  final  revision  contains  only 
minor  modifications  from  the  proposal. 
A  detailed  section-by-section  analysis 
was  set  forth  in  the  Supplementary 
Information  section  of  the  proposal. 
Only  the  modifications  made  to  the 
proposal  are  explained  below. 

Section  790.2  is  entitled  "Central  and 
Regional  Office  Organization."  It  sets 
forth  the  organization  of  NCUA  and 
describes  all  of  the  offices  within  the 
Agency.  Section  790.2(b)(4)  of  the 
(proposal  described  the  Office  of  the 
LiHemai  Auditor.  In  October  of  1988,  the 
Congress  passed  the  1988  Amendments 
to  the  UA  Inspector  General  Act.  These 
amendments  required  the  NCUA  to 
establish  an  Office  of  Inspector  General 
by  mid-April,  1989.  The  NCUA  Board 
established  an  Office  of  Inspector 
General  and  has  abolished  the  Ofilce  of 
Interna!  AiJ^ilor.  A  description  of  the 
Office  of  Inspector  General  has  been 
substituted  for  the  description  of  the 
Office  of  Internal  Auditor  in 
§  790.2(b)(4).  In  addition,  the  reference 
to  the  Internal  Auditor  in  the  description 
of  the  Office  of  the  Executive  Director 
found  in  i  790.2(b)(2)  has  been  deleted 

since,  according  to  the  1988 

Amendments  to  the  Inspector  General 
Act,  the  Inspector  General  must  report 
directly  to  the  NCUA  Board. 

Technical  corrections  to  two  proposed 
sections  have  been  made.  First, 
§  790.2(c)(1)  sets  forth  a  chart  containing 
the  addresses  of  each  of  the  six  NCUA 
Regional  Offices  and  the  states  and 
territories  within  the  jurisdiction  of  each 
of  the  Regional  Offices.  Corrections 
have  been  made  to  the  addresses  for 
Regions  FV  and  V.  Second,  a  reference 
in  proposed  §  792.41  to  {  792.42  has  been 
changed  to  §  792.3.  This  was  a 
typographical  error  in  the  proposal. 
Other  typographical  errors  found  in  the 
proposed  rules  have  been  corrected. 

The  remainder  of  the  final  revision  is 
identical  to  the  proposal 

Regulatory  Procedures 

Since  this  final  rule  imposes 
requirements  »n  the  NCUA  rather  than 
on  credit  unions,  submitters  or 
requesters  of  information,  the 
Regulatory  Flexibility  Act,  the 
Paperwork  Reduction  Act  and  Executive 
Order  12612  ("Federalism")  are 
inapplicable. 
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List  of  Subjects 

12  CFR  Part  790 

Credit  unions.  Description, 
Ori^jnization 

2  CFR  Part  792 

Credit  unions,  Applications.  Freedom 

of  information.  Fees.  Waivers, 
Subpoenas.  Privacy,  National  security 
procedures 

By  tlie  Notional  Credit  Union 
,Avdm:nistration  Beard  on  April  21. 1969. 
Becky  Baker. 

Sec  re  tar,-.  SCUA  Board 

Accordingly.  NCUA  is  amending  its 
regulations  as  follows. 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

§701.5    [Rcmowdl 

1.  Section  701.5  is  removed. 

2.  Pari  790  is  revised  to  read  as 
follows: 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

790.1     Scope 

790  2     Central  and  regional  office 

organization 
790.3     Requests  for  agency  action. 

Authority:  12  L'  S  C   1"66,  12  U.S.C.  1789, 12 
use.  1795f,  5  U  S  C  552. 

§  790.1     Scop«. 

This  part  contains  a  description  of 
NCUA's  organization  and  the 
procedures  for  public  requests  for  action 
by  the  Agency,  Part  790  pertains  to  the 
practices  of  the  National  Credit  Union 
Administration  only  and  does  not  apply 
to  credit  union  operations. 

§  790.2    Central  and  rv^tonal  oflice 
organization. 

(a)  General  organization.  NCUA  is 
composed  of  the  NCU.A  Board  with  a 
Central  Office  m  Washington.  DC,  six 
Regional  Offices,  and  the  NCUA  Central 
Liquidity  Facility. 

(b)  Centra!  O^^ice.  The  Central  Office 
address  is  NCUA,  17"6  G  Street  NW., 
Washington.  DC  204,56. 

(1)  The  XCfA  Board.  NCUA  is 
rr,anaged  by  its  Board  The  Board 
(  onsists  of  three  m.embers  appointed  by 
the  President,  with  the  advice  and 
(  onsert  of  the  Senate,  for  six-year 
lems.  One  Board  member  is  designated 
l.v  the  President  to  be  Chairman  of  the 
r.oard.  .A  second  member  is  designated 
'  y  the  Beard  to  be  Vice-Chairman.  The 
iJorird  also  serves  as  the  Board  of 
directors  of  the  Central  Liquidity 
i  icility. 


(2)  Secretary  of  the  Board.  The 
Secretary  of  the  Board  is  responsible  for 
the  secretarial  functions  of  the  National 
Credit  Union  Administration  Board  The 
Secretary's  responsibilities  include 
prepanng  of  agendas  for  meetings  of  the 
Board,  preparing  and  maintaining  the 
minutes  for  all  official  actions  taken  by 
the  Board,  and  executii^g  all  documents 
adopted  by  the  Board  or  under  its 
direction.  The  Secretary  also  serves  as 
the  Secretary  of  the  Central  Liquidity 
Facility. 

(3).  Office  of  the  Executive  Director. 
The  Executive  Director  translates  .NCUA 
Board  policy  decisions  into  workable 
programs,  delegates  responsibility  for 
these  programs  to  appropriate  staff 
members,  and  coordinates  the  activities 
of  the  senior  executive  staff,  which 
includes:  The  General  Counsel;  Chief 
Economist;  the  Regional  Directors;  and 
the  Office  Directors  for  Public  and 
Congressional  Affairs,  for  Examination 
and  Insurance,  and  for  Information 
Systems.  Because  of  the  nature  of  the 
attorney/client  relationship  between  the 
Board  and  General  Counsel,  the  General 
Counsel  may  be  directed  by  the  Board 
not  to  disclose  discussions  and/or 
assignments  with  anyone,  including  the 
Executive  Director.  The  Executive 
Director  is  otherwise  to  be  privy  to  all 
matters  within  senior  executive  staffs 
responsibihty.  The  Executive  Director  is 
also  responsible  for  managing  the 
Personnel  Office,  the  Controller's  Office, 
and  the  Administrative  Office. 

(4)  Office  of  Examination  and 
Insurance.  The  Director  of  the  Office  of 
Examination  and  Insurance:  Formulates 
standards  and  procedures  for 
examination  and  supervision  of  the 
community  of  federally-insured  credit 
unions,  and  reports  to  the  Board  on  the 
performance  of  the  examination 
program;  administers  the  National 
Credit  Union  Share  Insurance  Fund,  and 
reports  on  its  condition  and 
performance,  including  the  premiums 
invested,  income  earned,  and  assistance 
provided;  serves  as  the  Agency's  expert 
on  accounting  principles  and  standards, 
on  auditing  standards,  and  on 
investments  for  credit  unions,  and 
represents  NCUA  at  meetings  with  the 
AICPA,  FFIFC  and  GAO:  and  collects 
data  and  provides  statistical  and 
economical  reports  and  research  papers 
on  market  trends  affecting  credit  unions. 

(5)  Office  of  General  Counsel.  The 
General  Counsel  has  overall 
responsibility  for  all  legal  matters 
affecting  NCUA  and  for  liaison  with  the 
Department  of  justice.  The  General 
Counsel  represents  NCUA  in  all 
litigation  and  administrative  hearings 
when  such  direct  representation  is 
permitted  by  law  and,  in  other 


instances,  assists  the  attorneys 
responsible  for  the  conduct  of  such 
litigation.  The  General  Counsel  also 
provides  NCUA  with  legal  advice  and 
opinions  on  all  matters  of  law.  and  the 
public  with  interpretations  of  the 
Federal  Credit  Union  Act.  the  NCUA 
Rules  and  Regulations,  and  other  NCU.A 
Board  directives.  The  General  Counsel 
has  responsibility  for  the  drafting, 
reviewing,  and  publication  of  all  items 
which  appear  in  the  Federal  Register, 
including  rules,  regulations,  and  notices 
required  by  law, 

(6)  Office  of  the  Inspector  General. 
The  Inspector  General  is  responsible  for 
scheduling  and  conducting  independent 
audits  and  investigations  of  all  NCU.A 
programs  and  functions  to  promote 
efficiency,  uncover  waste,  fraud,  abuse, 
and  noncompliance  with  statutory  and 
other  requirements.  The  Inspector 
General  also  reviews  legislation  and 
regulations  for  their  economic  impact 
and  prevention  of  fraud  and  abuse.  The 
Inspector  General  reports  directly  to  the 
NCUA  Board  and  provides  semiannual 
reports  to  Congress  of  its  activities, 

(7)  Office  of  the  Chief  Economist.  The 
Chief  Economist  is  responsible  for 
developing  and  conducting  research 
projects  in  support  of  NCUA  programs, 
and  for  preparing  periodic  reports  on 
research  activities  for  the  information 
and  use  of  agency  staff  credit  union 
officials,  state  credit  union  supervisory 
authorities,  and  other  governmental  and 
private  groups, 

(8)  Office  of  Public  and  Congressional 
Affairs.  The  Director  of  the  Office  of 
Public  and  Congressional  Affairs  is 
responsible  for  maintaining  NCUA's 
relationship  with  the  public  and  the 
media;  for  liaison  with  the  U,S, 
Congress,  and  with  other  Executive 
Branch  agencies  concerning  legislative 
matters;  and  for  the  analysis  and 
development  of  legislative  proposals 
and  public  affairs  programs. 

(9)  Office  of  Information  Systems.  The 
Director  of  the  Office  of  Information 
Systems  has  responsibility  for  managing 
and  operating  NCUA's  electronic  data 
processing  operations  and  for  meeting 
the  .^.gency's  needs  for  automated 
systems  and  computing.  The  Director 
appraises  and  reviews  analytical  and 
statistical  reporting  systems  for  which 
the  Office  is  responsible,  and  reports  to 
the  Board  whether  such  systems  meet 
Agency  needs, 

(10)  Controller's  Office.  The 
Controller,  as  NCUA's  chief  financial 
officer,  is  in  charge  of  budgetary, 
accounting  and  financial  matters  for  the 
Agency.  The  Controller  is  responsible 
for  submitting  annual  budget  and 
staffing  requests  for  approval  by  the 


NCUA  Board,  and,  as  required,  by  the 
Office  of  Management  and  Budget;  for 
collecting  from  federally-insured  credit 
unions  the  capitalization  deposits 
required  as  a  condition  of  deposit 
insurance,  and,  as  determined  by  the 
Board,  for  collecting  from  Federal  credit 
unions  annual  operating  fees;  for 
processing  payroll,  travel,  and 
commercial  account  disbursements;  and 
for  preparing  internal  financial  report,?. 
(11)  Personnel  Office.  The  Personnel 
Office  is  responsible  for  comprehensive 
personnel  nanagement,  including 
developing  programs  for  recruitment 


and  placement,  position  cfassifications 
and  management,  employee- 
management  relations,  employee 
incentives  and  awards,  and  employee 
development  and  training. 

(12)  Office  of  Arjministration.  The 
Director  of  the  Office  of  Administration 
is  responsible  for  managing  the 
Agency's  resources  and  providing 
NCU.A  s  executive  offices  and  Regional 
Directors  with  administrative  services 
generally,  including;  Agency  security; 
information  resources  management; 
contracting  and  procurement;  contract 
management;  management  of  equipment 


and  supplies:  acquisition,  layout  and 
management  of  office  space,  records 
management;  printing  and  graphics;  and 
warehousing  and  distribution.  The 
Director  is  also  responsible,  in 
conjunction  with^e  Office  of  General 
Counsel  in  carrying  out  the  Agency's 
responsibihties  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  and 
the  Paperwork  Reduction  Act.  and  in 
directing  Agency  responses  to  reporting 
requirements. 

(c)  Regional  offices.  (1)  NCUA's 
programs  are  conducted  through  six 
regional  offices: 


Rogwn  No. 


II 

Ill 

IV 

V 


Area  within  region 


Con^.ec^cut,  Mame    Massachusetts   New  Hampshire,  New  Jersey,  New  York,  Puerto 

Rco.  Rhode  tsiand.  VernvDot,  Virgin  Islands 

Delaware,  Ostnct  o'  Columwa,  Maryland  Pennyylvania.  Virginia.  West  Virginia 

Alabama  Arkansas,  fionoa,  Georgia,  Kentucky,  ,.ouisian.a,  Mississippi,  North  Carolina. 

South  Carolina,  Tennessee 

lit.nois,  Indiana.  Michigan.  Missou'i  Ohio  Wiiccnsin „ _ _. 

Anzona,  Colorado    Iowa,  Kansas    Minnesota,  Nebraska,  New  Mexico,  North  Dakota, 

South  Dakota.  Oklahoma,  Texas,  Uta^  Vsv:,imng 
VI I  Alaska.  Anencan  Samoa,  Calrtornia.  Gua-m,  Hawaii.  Idaho,  Montana,  Nevada.  Oregon, 

Washington. 


Office  address 


9  Washington  Square.  Washington  A'/erKie  E^tensicv 

Altjany.  NY  12205. 
1776  G  Street  NW.,  Sorte  BOO,  Washington,  DC  20006. 
7000  Central  Parkway.  Suite  1600.  Atlanta.  GA  30328. 

300  Park  Blvd.,  Suite  155,  Itasca.  IL  60143. 

4807  Sptcewood  Spnng  Road,  Sate  5200.  Austm.  TX 

78759. 
2300  Clayton  Road.  Suite  1350,  Concord.  CA  94520. 


(2)  A  Regional  Director  is  in  charge  of 
each  Regional  OtTice.  The  Regional 
Director  manages  NCUA's  programs  in 
the  Region  assigned  in  accordance  with 
established  policies.  This  person's 
duties  include;  Directing  chartering, 
insurance,  examination,  and  super\-ision 
programs  to  promote  ard  assure  safety 
and  soundness;  m.anaging  regional 
resources  to  meet  program  objectives  in 
the  most  economical  and  practical 
manner;  and  maintaining  good  public 
relations  with  pu'Lilic,  private,  and 
governmental  organizations.  Federal 
credit  union  officials,  credit  union 
organizations,  and  other  groups  which 
have  an  interest  in  credit  union  m.atters 
in  the  assigned  Region.  The  Director 
maintains  liaison  and  cooperation  with 
other  regional  offices  of  Federal 
departmients  and  agencies,  state 
agences,  city  and  county  officials,  and 
other  governmental  units  that  affect 
credit  unions.  The  Regional  Director  is 
aided  by  a  Deputy  Regional  Director 
and  an  Associate  Regional  Director. 
Staff  working  in  the  Regional  Office, 
with  the  exception  of  the  Special 
Actions  staff  report  to  the  Deputy 
Regional  Director.  Each  Region  is 
divided  into  examiner  districts,  each 
assigned  to  a  Supervison.'  Examiner; 
groups  of  examiners  are  directed  by  a 
Supervisory  Examiner,  each  of  whom  in 
turn  reports  directly  to  the  Associate 
Regional  Director.  Special  Actions  staff 
also  report  to  the  Associate  Regional 
Directoi;. 


(d)  NCUA  Central  Liquidity  Facility 
("CLF"} — (1)  General  Organization.  The 
CLF  was  created  to  improve  general 
financial  stability  by  providing  funds  to 
meet  the  hquidity  needs  of  credit  unions. 
It  is  a  mixed  ownership  Government 
corporation  under  the  Government 
Corporation  Control  Act  (31  U.S.C.  9101 
et  seq.).  The  CLP's  corporate 
headquarters  is  located  at  1776  G  Street. 
NW.,  Washington.  DC  20456.  NCUA's 
Central  and  Regional  Offices  provide 
ser\'ices  and  information  to  the  CLF  on  a 
cost  reimbursable  basis;  depending  upon 
need,  employees  of  CLF  may  be 
assigned  to  the  Regional  Offices.  The 
CU  is  also  assisted  in  its  operations  by 
corporate  credit  unions  designated  as 
"Agent  Members."  which  provide  CLF 
services  to  other  credit  unions  lacking 
direct  access  to  the  CLF. 

(2)  Board  of  Directors.  The  CLF  is 
managed  by  the  NCUA  Board,  which 
acts  as  the  CLF  Board  of  Directors.  The 
Chairman  of  the  NCUA  Board  is  the 
Chairman  of  the  CLF  Board  of  Directors. 
The  CLF  Board  is  assisted  in  managing 
the  CLF  by  these  officers,  who  are 
appointed  by  and  are  responsible  to  the 
CLF  Board;  President.  Vice  President  for 
Credit,  Vice  President  for  Finance, 
Secretary,  and  Treasurer. 

(3)  President.  The  President  is  the 
chief  executive  officer  of  the  CLF  and 
works  under  the  general  supervision  of 
the  CLF  Board.  The  President  provides 
overall  executive  direction  and  guidance 
and  is  responsible  for  the  ongoing 
management  of  the  CU'.  The  President 


manages  the  CLF  staff  and  their 
activities  in  the  Central  Office  and  the 
Regions;  provides  general  supervision  to 
the  other  officers  of  the  CLF;  and 
initiates  and  maintains  working 
relationships  with  the  credit  union 
community,  other  Federal  and  state 
government  authorities,  and  the  barking 
and  investment  communities. 

(4)  Vice  President  for  Credit.  The  Vice 
President  for  Credit  is  responsible  for 
planning,  implementing,  and  directing 
programs  related  to  the  CLFs  lending 
policies,  procedures  and  regulations. 
The  Vice  President  for  Credit  has 
responsibility  for  directing  CLF  lending 
to  regular  members,  agent  members  and 
agent  group  representatives,  and  for 
monitoring  lending  activities  throughout 
the  CLF  to  assure  conformity  with 
oplicies,  procedures  and  regulations. 
The  Vice  President  for  Credit  must  also 
develop  and  maintain  a  working 
relationship  with  state  supervisors,  state 
insurance  authorities,  and  Federal 
financial  agencies. 

(5)  Vice  President  for  Finance.  The 
Vice  President  for  Finance  is 
responsible  for  planning,  implementing, 
and  directing  borrowing  and  investment 
programs  to  finance  CLF  operations.  The 
Vice  President  for  Finance  has 
responsibility  for  directing  CU 
borrowing  from  the  Federal  Financing 
Bank  and  other  sources:  for  the  CLFs 
investment  of  funds  in  the  U.S. 
Government  and  agency  securities;  and 
for  developing  and  maintaining  working 
relationships  with  the  investment  and 
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banking  communities  and  Federal 
financial  agencies. 

6)  T'"'^j'!rer.  The  Treasurer  develops 
ar.c  mdniges  the  CLF's  operational 
sv  9;oms  '0  monitor  and  report  the  use  of 
the  CLF'3  funds  The  Treasurer 
establishes  accounting  policies  and 
Drocedures  for  the  CLF,  and  maintains 
working  relationships  with  Agent 
members,  state  supervisors,  state 
insurance  corporations,  and  Federal 
financial  agencies 

f7)  Secretary.  The  Secretary  of  the 
NCUA  Board  serves  as  the  Secretary  of 
the  CLF.  The  Secretary'  has 
responsibility  for  preparing  the  Board's 
agenda,  giving;  all  required  notices,  and 
keeping  the  minutes  rf  'he  Board, 

f  790  3    Requasts  for  agency  actran. 

Except  as  o'herwse  provided  by 
NCUA  regiilaticn,  all  applications, 
rcques's.  and  subm.ittals  for  Agency 
action  shall  be  in  writing  and  addressed 
to  the  appropriate  Office  described  in 
§  790,2,  This  will  usually  be  one  of  the 
Regional  Offices.  In  mstunces  where  the 
appropriate  Office  canno:  be 
determined,  requests  should  be  sent  to 
the  Office  of  Piubhc  and  Congressional 
Affairs 

PART  796— (REDESIGNATED  FROM 
PART  792! 

r  Part  792  of  the  NCL'A  Regulations. 
en!  '.led  "NCU.A  Employee 
Rt'Hponsibiiity  and  Conduct,"  is 
rodesiana'ed  as  Part  796  of  the  NCUA 
Regulations, 

4  Part  792  of  the  NCUA  Regulations  is 
add  :d  to  read  as  follows: 

PART  792— REQUESTS  FOR 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT  AND  PRIVACY 
ACT,  AND  BY  SUBPOENA;  SECURITY 
PROCEDURES  FOR  CLASSIFIED 
INFORMATION 

Sobpart  A — The  Freadam  of  Informatton 
Act 

Sec. 

792.1  Scope. 

792.2  Information  made  available  to  the 
public  and  requests  for  such  information. 

792.3  Unpublished,  confidential  and 
privileged  information. 

792  4    Release  of  exempt  records. 

792.3    Fees  for  document  search,  review,  and 

duplication:  waiver  and  redui.tJon  of 

fees. 
79i  6    Agency  determination. 
"12  "    CorfiHen'ia!  commercial  information. 

Subpart  B — The  Privacy  Act 

792.20  Scope. 

792.21  Definitions. 

792  22    Procedures  for  requests  pertaining  to 
individual  records  in  a  system  of  records. 


792.23  Times,  places,  and  requirements  for 
identification  of  individuals  making 
requests  and  identification  of  records 
requested. 

792.24  Notice  of  existence  of  records,  access 
decisions  and  disclosure  of  requested 
information;  time  limits. 

792.25  Special  procedures:  Information 
furnished  by  other  agencies;  medical 
records. 

792.26  Requests  for  correction  or 
amendment  to  record;  administrative 
review  of  requests. 

792.27  Appeal  of  initial  determination. 

792.28  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

792.29  Accounting  for  disclosures. 

792.30  Requests  for  accounting  for 
disclosures. 

792.31  Collection  of  information  from 
individuals;  information  forms. 

792.32  Contracting  for  the  operation  of  a 
system  of  records. 

792.33  Fees. 

792.34  Exemptions. 

792.35  Security  of  systems  of  record?, 

792.36  Use  and  collection  of  Social  Security 
numbers. 

792.37  Training  and  employee  standards  of 
conduct  with  regard  to  privacy. 

Subpart  C— Subpoenas 

792.40  Service. 

792.41  Advice  to  person  served. 

792.42  Appearance  by  person  served. 

Subpart  D— Security  Procedures  for 
Classified  Information 

792.50  Program. 

792.51  Procedures. 

Authority:  12  U.S.C.  1766. 12  U.S.C.  178,12 
U.S.C.  1795f  5  U.S.C.  552,  5  U.S.C.  552a, 

Executive  Orders  12600  and  12356. 

Subpart  A— The  Freedom  of 
Inforn-iation  Act 

§  792. 1     Scope. 

This  subpart  sets  forth  the  procedures 
for  processing  requests  for  information 
under  the  Freedom  of  Information  Act 
("FOIA")  (5  U  S  C.  5,521 

?  792.2    Information  oiade  available  to  the 
puDlic  and  requests  tor  such  Information. 

la)  E,xcept  to  the  extent  that  the 
matters  set  forth  herein  relate  to  or 
contain  information  which  is  exempted 
from  public  disclosure  under  the  FOIA 
as  amended  (5  U SC.  552)  or  are 
promptly  published  and  copies  are  for 
sale,  NCUA  shall  make  available  for 
public  inspection  and  copying,  upon 
request  made  in  accordance  with  the 
provisions  of  5  792.2(g): 

(1)  The  final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders,  made  in  the  adjudication  of 
cases; 

(2)  Those  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  NCUA  and  are  not 
published  in  the  Federal  Register  and 


(3)  Administrative  staff  manuals  and 
instrjctions  to  staff  affecting  a  member 
of  the  public. 

(b)  To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  NCUA  may  delete 
identifying  details  when  an  opinion, 
statement  of  policy,  interpretation,  or 
staff  m.arual  or  instruction  is  made 
available  or  published.  In  each  case,  the 
justification  for  the  deletion  shall  be 
fully  explained  in  writing, 

(c)  NCUA  also  maintains  current 
indices  providing  identifying 
information  for  the  public  for  any  matter 
referred  to  in  paragraph  (a]  of  this 
section  issued,  adopted,  or  promulgated 
after  July  4, 19C7.  Manuals  relating  to 
general  and  technical  information  and 
booklets  published  by  NCU.A  are  listed 
on  the  "NCU.A  P-ublications  List,"  which 
indicates  those  items  available  from  the 
Agency.  The  Directory  of  Credit  Unions, 
published  by  NCU.A,  is  also  available  A 
list  of  statements  of  policy,  NCUA 
Instructions,  Bulletins,  Letters  to  Credit 
Unions  and  certain  interna!  manuals  are 
maintained  on  a  "Directives  Control 
Index."  NCUA  has  determined  that 
publication  of  the  indices  is  unnecessary 
and  impractical,  but  copies  of  indices 
will  be  provided  on  request  at  their 
duplication  cost  and  are  available  for 
public  inspection  and  copying.  The 
listing  of  any  material  in  any  index  is  for 
the  convenience  of  possible  users  of  the 
materials  and  does  not  constitute  a 
determination  that  all  of  the  items  listed 
will  be  disclosed  or  are  subject  to 
disclosure. 

(d)  The  materials  referred  to  in 
paragraph  (a)  of  this  section  may  be 
relied  on,  used,  or  cited  as  precedent  by 
NCUA  against  a  party,  provided: 

(1)  The  materials  have  been  indexed 
and  either  made  available  or  published; 
or 

(2)  The  party  has  actual  and  timely 
notice  of  the  materials'  contents. 

(e)  Except  with  respect  to  records 
made  available  under  this  section  or 
published  in  the  Federal  Register,  or  to 

'  the  extend  that  records  relate  to  or 
contain  information  which  is  exempt 
from  public  disclosure  under  the  FOIA. 
NCUA.  upon  a  request  which 
reasonably  describes  records  and  is 
made  in  accordance  with  §  792.2(g).  wilb 
maRe  such  records  available  to  any 
person  who  agrees  to  pay  the  direct 
costs  specified  in  §  792.5  A  "reasonable' 
description"  is  one  which  is  efficient  to 
enable  a  professional  employee  of 
NCUA,  who  is  familiar  with  the  subject 
area  of  the  request,  to  locate  the  record 
with  a  reasonable  amount  of  effort. 

(f)  Information  centers.  The  Central 
Office  and  the  Regional  Offices  are 


designated  as  Information  Centers  for 
the  .N'CUA.  The  Freedom  of  Information 
Officer  of  the  Administrative  Office  is 
responsible  for  the  operation  of  the 
Information  Center  maintained  at  the 
Central  Office.  The  Regional  Directors 
are  responsible  for  the  operation  of  the 
Information  Centers  in  their  Regional 
Offices. 

(g)  Methods  of  request — (1)  Indices. 
Requests  for  indices  should  be  made  to 
NCUA,  Administrative  Office,  1776  G 
Street,  NW.,  Washington,  DC  20456,  The 
indices  indicate  how  to  obtain  the 
documents  listed  therein. 

(2)  AIJ  other  records.  Requests  for  all 
other  records  made  under  §  792, 3(e) 
should  be  addressed  to  the  appropriate 
Regional  Director,  When  the  location  of 
requested  records  is  not  know,  or  it  is 
known  that  such  records  are  located  in 
the  Central  Office,  the  request  should  be 
addressed  to  the  Freedom  of  ^ 
Information  Officer  of  the  ^ 
Administrative  Office  at  the  address 
noted  in  §  792.2(g)(i). 

(3)  Improper  address.  Failure  to 
properly  address  a  request  may  defer 
the  effective  date  of  receipt  by  .NCUA 
for  commencement  of  the  time  limitation 
stated  in  §  792.6(a](i),  to  take  account  of 
the  time  reasonably  required  to  forward 
the  request  to  the  appropriate  office  or 
employee, 

§  792.3    Unpublished,  confidential  and 
privileged  information. 

(a)  All  records  of  NCUA  or  any 
officer,  employee,  or  agent  thereof,  are 
confidential,  privileged  and  not  subject 
to  disclosure,  except  as  otherwise 
provided  in  this  Part,  if  such  records  are: 

(1)  Records  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  are  in  fact  properly  classified 
pursuant  to  an  Executive  Order, 

(2)  Records  related  solely  to  NCUA 
internal  personnel  rules  and  practices. 
This  exemption  applies  to  internal  rules 
or  instructions  which  must  be  kept 
confidential  in  order  to  assure  effective 
performance  of  the  functions  and 
activities  for  which  NCUA  is 
responsible  and  which  do  not  materially 
affect  members  of  the  public.  This 
exemption  also  applies  to  manuals  and 
instructions  to  the  extent  that  release  of 
the  information  contained  therein  would 
permit  circumvention  of  laws  or 
regulations. 

(3)  Specifically  exempted  from 
disclosure  by  statute,  where  the  statute 
either  makes  nondisclosure  mandator\' 
or  establishes  particular  criteria  for 
withholding  information. 

(4)  Records  which  contain  trade 
secrets  and  commercial  or  financial 


information  which  relate  to  the  business. 
personal  or  financial  affairs  of  any 
person  or  o.'-ganization,  are  furnished  to 
NCUA.  and  are  confidential  or 
privileged  This  exemption  includes,  but 
is  not  limited  to,  various  types  of 
confidential  sales  and  cost  statistics, 
trade  secrets,  and  names  of  key 
customers  and  personnel.  Assurances  of 
conficientiality  given  by  staff  are  not 
binding  on  .NCUA. 

(5)  Inter-agcncy  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  private  party  in 
litigation  with  NCUA.  This  exemption 
preserves  the  existing  freedom  of  NCUA 
officials  and  employees  to  engage  in  full 
and  frank  written  or  taped 
communications  with  each  other  and 
with  officials  and  employees  of  other 
agencies.  It  includes,  but  is  not  limited 
to,  inter-agenry  and  intra-agency 
reports,  memoranda,  letters, 
correspondence,  work  papers,  and 
mup^utes  of  meetings,  as  well  as  staff 
Miners  prepared  for  use  within  NCUA  or' 
lirtOficert  with  other  governmental 
agencies, 

(eiTersonnel,  medical,  and  similar 
files  (including  financial  files),  the 
disclosure  of  which  without  written 
permission  would  constitute  a  clearly 
unwarranted  in\as!on  of  personal 
privacy.  Files  exempt  from  disclosure 
include,  but  are  not  limited  to: 

(i)  The  personnel  records  of  the 
NCUA; 

(li)  The  personnel  records  voluntarily 
submitted  by  private  parties  in  response 
to  NCUA's  requests  for  proposals;  and 

(iii)  Files  containing  reports,  records 
or  other  material  pertaining  to 
individual  cases  in  which  disciplinary  or 
other  administrative  action  has  been  or 
may  be  taken. 

[7]  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  cf  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedingsi. 

(ii)  Would  deprive  a  person  of  a  ngnt 
to  a  fair  trial  or  an  impartial 
adjudication; 

(lii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  on  or  by  an  agency 
conducting  a  lawful  national  security 


intelligence  investigation,  information 
furnished  by  the  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigation  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual.  This  includes,  but  is  not 
hmited  to,  information  relating  to 
enforcement  proceedings  upon  which 
NCUA  has  acted  or  will  act  in  the 
future. 

(8)  Contained  in  or  related  to 
examination,  operating  or  condition 
reports  prepared  by,  or  on  behalf  of.  or 
for  the  use  of  NCUA  or  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 
This  includes  all  information,  whether  in 
formal  or  informal  report  form,  the 
disclosure  of  which  would  harm  the 
fmancial  security  of  credit  unions  or 
would  interfere  with  the  relationship 
between  NCUA  and  credit  unions. 

{792.4     Release  c*  eipn-p:  -ero-ds 

(a)  Prohibition  against  aisciosure. 
Except  as  provided  in  §  792.4(b),  no 
officer,  employee,  or  agent  of  NCUA  or 
of  any  federally-insured  credit  imion 
shall  disclose  or  permit  the  disclosure  of 
any  exempt  records  of  the  Agency  to 
any  person  other  than  those  NCUA  or 
credit  union  officers,  employees,  or 
agents  properly  entitled  to  such 
information  for  the  performance  of  their 
official  duties. 

(b)  Disclosure  authorized.  Exempt 
NCUA  records  may  be  disclosed  only  in 
accordance  with  the  following 
conditions  and  requirements; 

>     (1)  Exempt  records — Disclosure  to 
credit  unions,  financial  institutions  and 
state  and  Federal  agencies.  The  NCUA 
Board  or  any  person  designated  by  it  in 
writing,  in  its  sole  discretion,  may  make 
available  to  certain  governmental 
agencies  and  insured  fmancial 
institutions  copies  of  reports  of 
examination  and  other  documents, 
papers  or  information  for  their  use, 
when  necessary,  in  the  performance  of 
their  official  duties  or  functions.  All 
reports,  documents  and  papers  made 
available  pursuant  to  this  paragraph 
shall  remain  the  property  of  NCUA.  No 
person,  agency  or  employee  shall 
disclose  the  reports  or  exempt  records 
without  NCUA's  express  written 
authorization. 

(2)  Exempt  records — Disclosure  to 
investigatory  agencies.  The  NCUA 
Board,  or  any  person  designated  by  it  in 
writing,  in  its  discretion  and  in 
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appropnate  circumstances,  may  disclose 
to  proper  Federal  or  state  authorities 
copies  of  exempt  records  ijertainmg  ;o 
irregularities  discovered  in  credit  unions 
which  may  constitute  either  unsafe  or 
unsound  practices  or  violations  of 
Federal  or  state  civil  or  cnminal  law. 

(3)  Exempt  records — D:scIni;L:re  to 
third  parties.  The  .\CU.A  Board,  or  any 
person  designated  by  it  in  writing,  may 
disclose  copies  of  exemp*  records  to  any 
third  party  where  requested  to  do  so  in 
wnting.  The  request  shall-  (i)  Specify  the 
record  or  records  to  which  access  is 
requested;  and  (ii)  pve  the  reasons  for 
the  request,  .^ny  .\CUA  employee 
authorized  *o  disclose  exempt  \CL',-\ 
records  to  third  parties  may  disclose  the 
records  only  upon  determining  that  good 
cause  exists  for  the  disclosure.  The 
designated  .\CU.\  official  shall  impose 
such  terms  and  conditions  as  are 
deemed  necessary  to  protect  the 
confidential  nature  of  the  recorti,  the 
finanaal  integrity  of  any  credit  union  or 
other  organization  or  person  to  which 
the  records  relate,  and  the  legitimate 
privacy  interests  of  any  individual 
named  in  such  records. 

;  792.5    F««s  for  docuirwnt  avarch,  r«v4ew, 
and  dufiicf tion;  wa<v«f  and  rvductton  o( 
fe«a. 

(a)  Definitions,  fl)  "Direct  costs" 
means  those  expenditures  which  NCUA 
actually  incurs  in  searching  for 
duplicating  and  reviewing  documents  to 
respond  to  a  FOIA  request. 

(2)  "Search"  means  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
l;ne-by-line  identification  of  material 
within  documents.  Searches  may  be 
done  manually  or  by  computer  using 
existing  programming. 

(3)  "Duplication"  means  the  process  of 
making  a  copy  of  a  document  needed  to 
respond  to  a  FOI.-\  request. 

(4)  "Review"  means: 

(i)  The  process  of  examining 
documents  located  m  response  to  a 
request  that  is  for  a  commercial  use  {see 
§  792.5(a;i5!)  to  determine  whether  any 
portion  of  a  document  located  is 
permitted  to  be  withheld:  and 

(li)  The  process  of  prepanng  such 
documents  for  disciosufe 

15)  "Commercial  use  request"  means  a 
request  from  or  on  behalf  of  ore  who 
seeks  informati'^-n  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made 

(5)  'Educational  institution'  meins  a 
preschool,  an  elemen'ary  or  seccndary 
school,  an  institution  of  undergriduate 
higher  educa'ion.  an  institution  of 


graduate  higher  education,  an  institution 
of  professional  education,  and  an 
institution  of  vocational  education 
operating  a  program  or  programs  of 
scholarly  research. 

(7)  "Noncommercial  scientific 
institution"  means  an  institution; 

(i)  That  is  not  operated  on  a 
"commercial"  basis  as  that  term  is  used 
in  §  792.5(a)(5);  and 

(ii)  That  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

[8]  "Reffesenta five  of  the  news 
media'  means  any  person  actively 
gathering  news  for  an  entity  that  is 
orsanired  and  operated  to  publish  or 
hrorjdcast  news  to  the  public.  Included 
within  the  meaning  of  "public"  is  the 
credit  union  community.  The  term 
"news  '  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public. 

(b)  Fee3  to  be  charged.  NCUA  will 
charge  fees  that  recoup  the  full 
allowable  direct  costs  it  incurs.  NCUA 
may  coatract  with  the  private  sector  to 
locate,  reproduce  and/or  disseminate 
records.  Fees  are  subject  to  change  as 
costs  increase.  In  no  case  will  NCUA 
contract  out  responsibilities  which  the 
FOIA  requires  it  alone  to  di.st.hdrge. 
such  as  determining  the  applicability  of 
an  exemption,  or  delemumog  whether  to 
waive  or  reduce  fees. 

(1)  Manual  searches  and  review — 
NCUA  will  charge  fees  at  the  following 
rates  for  manual  searches  for  and 
review  of  records: 

(i)  If  search/review  is  done  by  clerical 
staff,  the  hourly  rate  for  GS-5.  step  1, 
plus  16  percent  of  that  rate  to  cover 
benefits; 

(ii)  If  search/review  is  done  by 
professional  staff,  the  hourly  rate  for 
GS-13.  step  1,  plus  16  percent  of  that 
rate  to  cover  benefits. 

(2)  Computer  searches — NCUA  will 
charge  fees  at  the  hourly  rate  for  GS-13. 
step  1,  plus  16  percent  of  that  rate  to 
cover  benefits,  plus  the  hourly  cost  of 
operating  the  computer  for  computer 
searches  for  records. 

(3)  Duplication  of  records — 

(!)  The  per-page  fee  for  paper  copy 
reproduction  of  a  document  is  $.25; 

(iil  The  fee  for  documents  generated 
by  computer  is  the  hourly  fee  for  the 
computer  operator,  plus  the  cost  of 
materials  (computer  paper,  tapes,  labels, 
etc.); 

(iii)  If  any  other  method  of  duplication 
is  used,  NCUA  will  charge  the  actual 
direct  cost  of  duplicating  the  documents 

I4j  Fees  to  exceed  $25— If  NCUA 
estimates  that  duplication  and/or  search 
fees  are  likely  to  exceed  $25,  it  will 


notify  the  requester  of  the  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  in  advance  willingness  to  pay 
fees  as  high  as  those  anticipated.  The 
requester  will  then  have  the  opportunity 
to  confer  with  NCUA  personnel  (o 
reformulate  the  request  to  meet  the 
persons  needs  at  a  lower  cost. 

(5)  Other  services — Complying  with 
requests  for  special  services  is  entirely 
at  the  discretion  of  NCUA.  NCUA  will 
recover  the  full  costs  of  providing  such 
services  to  the  extent  it  elects  to  provide 
them. 

(6)  Restriction  on  assessing  fees — 
NCUA  will  not  charge  fees  to  any 
requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
I'self. 

(7)  Waiving  or  reducing  fees — NCUA 
shall  waive  or  reduce  fees  under  this 
section  whenever  disclosure  of 
information  Is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
goverrunent.  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(i)  .NCUA  will  make  a  determination 
of  whether  the  public  interest 
requirement  above  is  met  based  on  the 
following  factorsi 

(A)  The  subject  of  the  request: 
Whether  the  subject  of  the  requested 
records  concerns  the  operations  or 
activities  of  the  government: 

(B)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  likely  to  contribute  to 
an  understanding  of  government 
operations  or  activities; 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  'he 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding; 

(D)  The  significance  of  the 
contribution  to  the  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities. 

(ii)  If  the  public  interest  requirement  is 
met,  NCUA  will  make  a  determination 
on  the  commercial  interest  requirement 
based  upon  the  following  factors: 

(A)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so 

(B)  The  primary  interest  in  disclosure: 
V\'hether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large  in  comparison  with  the 
public  interest  in  disclopure,  that 


disclosure  is  primarily  in  the  commercial 
interest  of  the  requester. 

(iii)  If  the  required  public  interest 
exists  and  the  requester's  commercial 
interest  is  not  primary  in  comparison. 
NCUA  will  waive  or  reduce  fees. 

(c)  Categories  of  requesters.  (1) 
Commercial  use  requesters — NCUA  will 
assess  commercial  use  requesters'  fees 
which  recover  the  full  direct  costs  of 
searching  for.  reviewing  for  release,  and 

'^^duplicating  the  records  sought. 
Commercial  use  requesters  are  not 
entitled  to  two  hours  of  free  search  time 
or  100  free  pages  of  reproduction  of 
documents. 

(2)  Education  institution, 
noncommercial  scientific  institution,  and 
requesters  who  are  representatives  of 
the  news  media — NCUA  shall  provide 
documents  to  requesters  in  this  category 
for  the  cost  of  reproduction  alone, 
excluding  fees  for  the  first  ICX)  pages. 

(3)  All  other  requesters — NCUA  shall 
charge  requesters  not  included  in  either 
of  the  categories  above  fees  which 
recover  the  full  reasonable  direct  cost  of 
searching  for  and  reproducing  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  will  be  furnished  without  a 
fee. 

(d)  Interest  on  unpaid  fees.  NCUA 
may  begin  assessing  interest  charges  on 
an  unpaid  bill  starting  on  the  31st  day 
following  the  day  on  which  the  bill  was 
sent.  Interest  will  be  at  the  rate 
prescribed  in  section  3717  of  Title  31 
use,  and  will  accrue  from  the  date  of 
the  billing. 

(e)  Fees  for  unsuccessfuJ  search  and 
review.  NCUA  may  assess  fees  for  time 
spent  searching  and  reviewing,  even  if  it 
fails  to  locate  the  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(f)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests,  each 
seeking  portions  of  a  document  or 
documents,  solely  in  order  to  avoid 
payment  of  fees.  If  this  is  done,  NCUA 
may  aggregate  any  such  requests  and 
charge  accordingly. 

(g)  Advance  payment  of  fees.  NCUA 
will  require  a  requester  to  give  an 
assurance  of  payment  or  an  advance 
payment  only  when: 

(1)  NCUA  estimates  or  determines 
that  allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  $250.  NCUA  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requester  with  no  history  of  payment;  or 


(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion. 
NCUA  may  require  the  requester  to  pay 
the  full  amount  owed,  plus  any 
applicatile  interest  as  provided  in 

§  792.5(d)  or  demonstrate  that  he  has,  in 
fact,  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  NCUA  begins 
to  process  a  new  request  or  a  pending 
request  from  thut  requester. 

(3)  When  NCUA  acts  under  §  792.5(g) 
(1)  or  (2],  the  administrative  time  limits 
prescribed  in  §  792.6(a)  will  begin  only 
after  NCUA  ha.=  received  the  fee 
payments  described. 

§  792.6    Agency  determination. 

(y)  L'pf,^n  any  request  fr>r  records 
published  in  thie  Federal  Register,  or 
made  available  under  §  792.2,  NCUA 
will: 

(1)  Determ.ine  within  10  working  days 
(excepting  Saturdays,  Sundays  and  legal 
public  holidays)  after  the  receipt  of  any 
such  request  whether,  or  the  extent  to 
which,  to  comply  with  such  request;  and 
will  upon  such  determination  notify  the 
person  making  the  request  that  any 
adverse  determination  is  not  a  final 
agency  act,  and  that  such  person  may 
appeal  any  adverse  determination  to  the 
Office  of  General  Counsel; 

(2)  Make  a  determination  with  respect 
to  any  appeal  within  20  days  (excepting 
Saturdays.  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such 
appeal.  An  appeal  must  be  in  writing 
and  filed  within  30  days  from  receipt  of 
the  initial  determination  (in  cases  of 
denials  of  an  entire  request),  or  from 
receipt  of  any  records  being  made 
available  pursuant  to  the  initial 
determination  (in  cases  of  partial 
denials).  If.  on  appeal,  the  denial  of  the 
request  for  records  is  in  whole  or  in  part 
upheld,  the  Office  of  General  Counsel 
will  notify  the  person  making  such 
request  of  the  provisions  for  judicial 
review  of  that  determination  under  the 
FOL\.  In  those  cases  where  a  request  or 
appeal  is  not  addressed  to  the  proper 
official,  the  time  limitations  stated 
above  will  be  computed  from  the  receipt 
of  the  request  or  appeal  by  the  proper 
official, 

(b)  In  unusual  circumstances  as 
specified  herein,  the  time  limits 
prescribed  in  either  paragraph  (a)  (1)  or 
(2)  of  this  section  may  be  extended  by 
written  notice  to  the  person  making  such 
request,  setting  forth  the  reaons  for  such 
extension  and  the  date  on  which  a 
determination  is  expected  to  be 
dispatched.  No  such  notice  will  specify 
a  date  that  would  result  in  an  extension 
for  m.ore  than  10  working  days,  "unusual 
circumstances"  means: 


(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facihties  or  other  establishments  that 
are  separate  from  the  office  processing 
the  request; 

(2)  The  need  to  search  for.  collect  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
will  be  conducted  with  all  practicable 
speed,  with  another  agency  having 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  Agency  having 
substantial  subject-matter  interest 
therein. 

{c)(l)  The  appropriate  Regional 
Director,  the  Freedom  of  Information 
Officer,  or,  in  their  absence,  their 
designee,  is  responsible  for  making  the 
initial  determination  on  whether  to  grant  ^ 
or  deny  a  request  for  information.  This 
official  may  refer  a  request  to  a 
professional  NCUA  employee  who  is 
familiar  with  the  subject  area  of  the 
request.  Other  members  of  the  NCUA's 
staff  may  aid  the  official  by  providing 
information  advice,  recommending  a 
decision,  or  implementing  a  decision, 
but  no  NCUA  employee  other  than  an 
authorized  official  may  make  the  initial 
determination.  Referral  of  a  request  by 
the  official  to  an  employee  will  not 
affect  the  time  limitation  imposed  in 
paragraph  (a)(1)  of  this  section  unless 
the  request  irrvolves  an  unusual 
circumstance  as  provided  in  paragraph 
(b)  of  this  section. 

(2)  The  General  Counsel  is  the  official 
responsible  for  determining  all  appeals 
from  initial  determinations.  In  case  of 
this  person's  absence,  the  appropriate 
officer  acting  in  General  Counsel's  stead 
shall  make  the  appellate  determination, 
unless  such  officer  was  responsible  for 
the  initial  determination,  in  whicli  case 
the  Vice-Chairman  of  the  NCUA  Board 
will  make  the  appellate  determination. 

(3)  All  appeals  should  be  addressed  to 
the  General  Counsel  in  the  Central 
Office  and  should  be  clearly  identified 
as  such  on  the  envelope  andin  the  letter 
of  appeal  by  using  the  indicator  "FOLA- 
APPEAL"  Failure  to  address  an  appeal 
properly  may  delay  commencement  ol 
the  time  limitation  staled  in  paragraph 
(a)(2)  of  this  section,  to  take  account  of 
the  time  reasonably  required  to  forward 
tfle  appeal  to  the  Office  of  General 
Counsel. 

'  (d)  Any  person  making  a  request  to 
NCUA  for  records  published  in  the 
Federal  Register,  or  made  available 
under  S  792.2  shall  be  deemed  to  have 
exhausted  administrative  remedies  with 
respect  to  such  request  if  NCUA  fails  to 
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comply  with  the  applicable  time  limit 
provisions  of  thi^  section  On  complaint 
filed  in  the  appropriate  U  S  Distnct 
Court,  if  the  Government  can  show 
exceptional  circumstances  exist  and 
that  .S'CUA  is  exercising  due  diligence  in 
responding  to  the  request,  the  court  may 
retain  jurisdiction  and  allow  the  .Agency 
rdditional  tune  to  complete  its  'eview  of 
['.'.e  records  Upon  any  NCL'.A 
determination  to  comply  with  a  request 
fir  records,  t'e    •■    'rds  will  tx*  made 
promptly  avai.do!*?  Any  notification  of 
(:?nial  wf  any  request  for  records  under 
this  section  will  set  forth  the  names  and 
t  des  or  positions  of  each  person 
['•sponsible  for  the  denial. 

fe)  In  these  cases  where  ;t  is 
r  ^cessary  to  find  and  examine  .'ecords 
t  :fore  the  legality  or  appropnateness  of 
t.:e:r  disclosure  can  be  determined,  and 
where,  after  diligent  effort,  this  has  not 
been  achieved  within  the  require! 
per.od,  NCUA  may  aovise  the  person 
making  the  request:  that  a  determination 
tT  deny  the  request  has  been  made 
lecause  the  records  have  not  been 
found  or  exammed:  that  th.s 
L-jtermination  will  be  reconsidered 
V.  hen  the  search  or  examination  is 
completed  (and  the  time  within  which 
completion  is  expected);  but  that  the 
person  making  the  request  may 
hnmediately  file  an  administrative 
hppeal. 

§  792.7    Canfid«nti2(  cofnnt«rctel 
Information. 

(a)  Confidential  commercial 
information  provided  to  NCU.'X  by  3 
submitter  shall  be  disclosed  pursuant  to 
a  FOLA  request  in  accordance  vv.-ith  this 
section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(11  "Confidential  commernal 
information" — means  commercial  or 
f.nanciai  information  provided  to  NCL'.A 
by  a  submitter  that  arguably  is  protected 
from  disclosure  under  }  79C.3fd;(4) 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  "Submitter" — means  any  person  or 
entity  who  provides  business 
information,  directly  or  indirectly,  to 
NCUA. 

(c)  Designation  of  business 
infonnation — Submitters  of  business 
information  shall  use  good  faith  efforts 
to  designate,  by  appropnate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  tim.e  thereafter,  those 
portions  of  their  submissions  deem.ed  to 
be  protected  from  disclosure  under 

i  792,3(a](4].  Such  a  designation  shall 
expire  ten  yea.'-s  after  the  date  of 
submission. 


id]  N'otxp  to  submitters — NCT'.A  shall 
provide  a  submitter  with  wnt'en  notice 
of  a  FOl.A  request  or  administrative 
appeal  encompassing  designated 
business  information  when: 

fl)  The  irfomiHtvtn  h.^s  been 
designated  m  good  f.iith  by  the 
subm.itter  as  confident:,!!  commercial 
informabon  deemed  protected  from 
disclosure  under  §  792-3(a)(4):  or 

(2)  NCU.A  has  reason  to  believe  that 
the  informanon  mav  be  prn'ected  from 
d:sc!osu.''e  under  }  'tl2,3'a|(4;. 
This  notice  will  afford  the  submitter  an 
opportunity  to  object  to  disclosure 
pursuant  to  paragraph  (e)  of  this  section. 
A  copy  of  the  notice  shall  also  be 
provided  to  the  FOIA  requester. 

(e)  Opportunity  to  obiect  to 
disclosure — Through  the  notice 
described  in  paragraph  (d)  of  this 
section,  NCUA  shall  afford  a  submitter  a 
reasonable  period  of  time  within  which 
to  provide  a  detailed  written  statement 
of  any  objection  to  disclosure.  Such 
statement  shall  describe  why  the 
infonnation  is  confidential  commercial 
information  and  should  not  be  disclosed. 

(f)  Notice  of  intent  to  disclose — 
Whenever  NCUA  decides  to  disclose 
confidential  commercial  information 
over  the  objection  of  a  submitter,  it  shall 
forward  to  the  submitter  and  to  the 
requester,  within  a  reasonable  number 
of  days  prior  to  the  specified  disclosure 
date,  a  written  notice  which  shall 
include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objection  was  not  sustained: 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date. 

(gi  Notice  of  lawsuit.  If  a  requester 
brings  suit  seeking  to  compel  disclosure 
of  confidential  commercial  information. 
-NCUA  shall  promptly  notify  the 
submitter. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraph 
Id]  of  this  section  do  not  apply  if: 

(1)  NCI-'A  determines  that  the 
information  should  not  be  disclosed: 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public: 

(3)  Disclosure  of  the  information  is 
required  by  law;  or 

(4)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  case, 
NCUA  shall  provide  the  submitter  with 
written  notice  of  any  final 
administrative  decision  to  disclose  the 
information  within  a  reasonable  number 
of  days  prior  to  a  specified  disclosure 
date. 


Subpart  B— Th«  Prtvaey  Act 

§792.20    Scap«. 

This  subpart  governs  requests  made 
of  NCUA  under  the  Privacy  Act  (5 
U.S.C.  552a).  The  regulation  applies  to 
all  records  maintained  by  NCUA  which 
contain  personal  information  about  an 
individual  and  some  means  of 
identifying  the  individual,  and  which  are 
contained  in  a  system  of  records  from 
which  information  may  be  retrieved  by 
use  of  an  identifying  particular  sets 
forth  procedures  whereby  individuals 
may  seek  and  gain  access  to  records 
concerning  themselves  and  request 
amiendmenls  of  those  records:  and  se's 
forth  requirements  applicable  to  NCUA 
employees"  maintaining,  collecting, 
using,  or  disseminating  such  records. 

§792.21     DvflnJtiOfM. 

For  purposes  of  this  subpart: 

(a)  Individual"  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(b)  "Maintain"  includes  maintain, 
collect,  use,  or  disseminate. 

(c)  "Record"  means  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  NCUA,  and  that  contains  the  name, 
or  an  identifying  number,  symbol,  or 
other  identifying  particular  assigned  to 
the  individual. 

(d)  "System  of  records"  means  a 
group  of  any  records  under  NCUA's 
control  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

(e)  "Routine  use"  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected. 

(f)  "Statistical  record"  means  a  record 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting 
purposes  only  and  not  used  in  whole  or 
in  part  in  making  any  determination 
about  an  identifiable  individual,  except 
as  provided  by  section  8  of  Title  13  of 
the  United  States  Code, 

§  792.22    Procedures  for  requests 
pertaMng  to  Individual  records  tn  a  system 
of  records. 

(a)  ,An  individual  seeking  notification 
of  whether  a  system  of  records  contains 
a  record  pertaining  to  that  individual,  or 
an  individual  seeking  access  to 
information  or  records  pertaining  to  that 
individual  which  are  available  under  the 
Privacy'  Act  shall  present  a  request  to 
the  NCU.A  official  identified  in  the 
access  procedure  section  of  the  "Notice 


of  Systems  of  Records"  published  in  the 
Federal  Re^ster  which  describes  the 
system  of  records  to  which  the 
individual's  request  relates.  An 
individual  who  does  not  have  access  to 
the  Federal  Register  and  who  is  unable 
to  determine  the  appropriate  official  to 
whom  a  request  should  be  submitted 
may  submit  a  request  to  the  Director  of 
the  Administrative  Office.  National 
Credit  Union  Administration.  1776  G 
Street.  NW..  Washington,  DC  20456.  in 
which  case  the  request  will  then  be 
referred  to  the  appropriate  NCUA 
official  and  the  date  of  receipt  of  the 
request  will  be  determined  as  the  date 
of  receipt  by  the  official. 

(b)  In  addition  to  meeting  the 
identification  requirements  set  forth  in 
§  792.23,  an  individual  seeking 
notification  or  accers.  either  in  person 
or  by  mail,  shall  describe  the  nature  of 
the  record  sought,  the  approximate 
dates  covered  by  the  record,  and  the 
system  in  which  it  is  thought  to  be 
included,  as  described  in  the  "Notice  of 
Systems  of  Records"  pubhshed  in  the 
Federal  Register. 

§  792.23    Times,  places,  and  requirements 
for  Identification  of  individuals  making 
requests  and  identification  of  records 
requested. 

(a)  The  following  standards  are 
applicable  to  an  individual  submitting 
requests  either  in  person  or  by  mail 
under  §  792.22: 

(1)  If  not  personally  known  to  the 
NCUA  official  responding  to  the  request. 
an  individual  seeking  access  to  records 
about  that  individual  in  person  shall 
establish  identity  by  the  presentation  of 
a  single  document  bearing  a  photograph 
(such  as  a  passport  or  identification 
badge)  or  by  the  presentation  of  two 
items  of  identification  which  do  not  bear 
a  photograph  but  do  bear  both  a  name 
and  address  (such  as  a  drivers  license 
or  credit  card): 

(2)  An  individual  seeking  access  to 
records  about  that  individual  by  mail 
may  establish  identity  by  a  signature, 
address,  date  of  birth,  employee 
identification  number  if  any,  and  one 
other  identifier  such  as  a  photocopy  of 
driver's  license  or  other  document.  If 
less  than  all  of  this  requisite  identifying 
information  is  provided,  the  NCUA 
official  responding  to  the  request  may 
require  further  identifying  information 
prior  to  any  notification  or  responsive 
disclosure. 

(3)  An  individual  seeking  access  to 
records  about  that  individual  by  m.ail  or 
in  person,  who  cannot  provide  the 
required  documentation  or 
identification,  may  provide  a  notarized 
statement  affirming  identity  and 


recognition  of  the  penalties  for  false 
statements  pursuant  to  18  U.S.C.  1001. 

(b)  The  parent  or  guardian  of  a  minor 
or  a  person  judicially  determined  to  be 
incompetent  shall,  in  addition  to 
establishing  identity  of  the  minor  or 
other  person  as  required  in  paragraph 
(a)  of  this  section,  furnish  a  copy  of  a 
birth  certificate  showing  parentage  or  a 
court  order  establishing  guardianship. 

(c)  An  individual  may  request  by 
telephone  notification  of  the  existence  of 
and  access  to  records  about  that 
individual  and  contained  in  a  system  of 
records.  In  such  a  case,  the  NCUA 
official  responding  to  the  request  shall 
require,  for  the  purpose  of  comparison 
and  verification  of  identity,  at  least  two 
items  of  identifying  information  (such  a. 
date  of  birth,  home  address,  social 
security  number)  already  possessed  by 
the  NCUA.  If  the  requisite  identifying 
information  is  not  provided,  or 
otherwise  at  the  discretion  of  the 
responsible  NCUA  official,  an  individual 
may  be  required  to  submit  the  request 
by  mail  or  in  person  in  accordance  with 
paragraph  [-a]  of  this  section. 

(d)  An  individual  seeking  to  review 
records  about  that  individual  may  be 
accompanied  by  another  person  of  their 
own  choosing.  In  such  cases,  the 
individual  seeking  access  shall  be 
required  to  furnish  a  written  statement 
authorizing  discussion  of  that 
individual's  records  in  the 
accompanying  person's  presence. 

(e)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a),  (b)  and  (c)  of  this 
section,  the  published  "Notice  of  System 
of  Records  "  for  individual  systems  may 
include  further  requirements  of 
identification  where  necessary  to 
retrieve  the  individual  records  from  the 
system. 

§  792.24    Notice  of  existence  of  records. 
access  decisions  and  disclosure  of 
requested  information;  time  limits. 

(a)  The  NCU.A  official  identified  in  the 
record  access  procedure  section  of  the 
"Notice  of  Systems  of  Records"  and 
identified  in  accordance  with 
§  792.22|a),  by  an  individual  seeking 
notification  of,  or  access  to,  a  record, 
shall  be  responsible:  (1)  For  determining 
whether  access  is  available  under  the 
Privacy  Act;  (2)  for  notifying  the 
reque.sting  individual  of  that 
determination:  and  (3)  for  providing 
access  to  information  determined  to  be 
available.  In  the  case  of  an  individual 
access  request  made  in  person, 
information  determined  to  be  available 
shall  be  provided  by  allowing  a  personal 
review  of  the  record  or  portion  of  a 
record  containing  the  information 
requested  and  determined  to  be 
available,  and  the  individual  shall  be 


allowed  to  have  a  copy  of  all  or  any 
portion  of  available  infonnation  made  In 
a  form  comprehensible  to  him,  in  the 
case  of  an  individual  access  request 
made  by  mail,  information  determined 
to  be  available  shall  be  provided  by 
mail,  unless  the  individual  has  requested 
otherwise. 

(b)  The  following  time  limits  shall  be 
applicable  to  the  required 
determinations,  notification  and 
provisions  of  access  set  forth  in 
paragraph  (a)  of  this  section: 

(1)  A  request  concerning  a  single 
system  of  records  which  Hoes  not 
require  consultation  with  or  requisition 
of  records  from  another  agency  shall  be 
responded  to  within  10  working  days 
after  receipt  of  the  request; 

(2)  A  request  requiring  requisition  of 
cords  from  or  consultation  with 

ahother  agency  shall  be  responded  to 
within  10  working  days  after  such 
requisition  or  resolution  of  the  required 
consultation.  Such  required  requisition 
or  consultation  shall  be  initiated  within 
10  working  days  after  receipt  of  the 
request: 

(3)  If  a  request  under  paragraphs  fb] 
(1)  or  (2)  of  this  section  presents  unusual 
difficulties  in  determiniiig  whether  the 
records  involved  are  exempt  from 
disclosure,  the  Director  of  the 
Administrative  Office  may,  upon  written 
request  of  the  official  responsible  for 
action  upon  the  record  request,  extend 
the  time  period  established  iy  these 
regulation^  for  an  additional  15  working 
days.  V  | 

(c)  Nothing  in  this  sectionj shall  be 
construed  to  allow  an  individual  access 
to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding,  or  any  information 
exempted  from  the  access  provisions  of 
the  Privacy  Acl. 

§  792.25    Spectaf  proceduriK  liifonytton 
fumisheti  by  otner  agencies;  medieal 
records. 

(a)  When  a  request  for  records  or 
information  from  NCUA  includes 
information  furnished  by  other  Federal 
agencies,  the  NCUA  official  responsible 
for  action  on  the  request  shall  consult 
with  the  appropriate  agency  prior  to 
making  a  decision  to  disclose  or  refuse 
access  to  the  record,  but  the  decision 
whether  to  disclose  the  record  shall  be 
made  in  the  first  instance  by  the  NCUA 
official. 

(b)  When  an  individual  requests 
medical  records  concerning  that 
individual,  the  NCUA  official 
responsible  for  action  on  the  request 
may  advise  the  individual  that  the 
records  will  be  provided  only  to  a 
physician  designated  in  writing  by  the 
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individual.  Upon  receipt  of  the 
designation  and  upon  proper  verification 
of  identity,  the  NCUA  official  siTall 
permit  the  physician  to  review  the 
records  or  to  receive  copies  of  the 
records  by  mail.  The  determination  of 
which  records  should  be  made  available 
directly  to  the  individual  and  which 
records  should  not  be  disclosed  directly 
because  of  possible  harm  to  the 
individual  shall  be  made  by  the  NCUA 
official  responsible  for  action  on  the 
request. 

§  792.26    R«qu«st«  fof  correction  or 
•(Twr>dm«nt  to  ■  rvcord;  ■dmlnlstratw« 
r«v1«w  of  requests. 

(a)  An  individual  may  request 
amendment  of  a  record  concerning  th<i' 
individual  by  addressing  a  request, 
either  in  person  or  by  mail,  to  the  N'CL'.A 
official  identified  m  the    contestir.g 
record  procedures"  section  of  the 
"Notice  of  Systems  of  Records 
published  in  the  Federal  Register  and 
describing  the  system  of  records  which 
contains  the  record  sought  to  be 
amended.  The  request  must  indicate  the 
particular  record  involved,  the  n,^"jre  of 
the  correction  sought,  and  the 
justification  for  the  correction  or 
amendment.  Requests  made  b>  mail 
should  be  addressed  to  the  responsible 
NCUA  official  at  the  add.-ess  specified 
in  the  "Notice  of  Systems  of  Records" 
descr.bing  the  system  of  records  which 
contains  the  contested  record.  An 
individual  who  does  not  have  access  to 
the  NCUA's  "Notice  of  Systems  of 
Records."  and  to  whom  the  appropr^te 
address  is  otherwise  unavailable  may 
submit  a  request  to  the  Direc'ir  cf  the 
Administrative  Office.  National  Credi' 
Union  Adm.inistration.  1776  G  S'rect. 
NW,,  Washington,  DC  2(>456.  m  which 
case  the  request  will  then  be  referred  to 
the  appropriate  NCU.A  official.  The  date 
of  receipt  of  the  request  will  be 
determined  as  of  the  date  of  receipt  by 
that  official. 

(bj  Within  10  working  days  of  receipt 
of  the  request,  the  appropriate  .NCU.\ 
official  shall  advise  the  individual  that 
the  request  has  been  received.  The 
appropna'e  NCUA  official  shall  then 
promptly  (under  normal  circumstances, 
rot  later  than  30  working  days  af'er 
receipt  of  the  request)  advise  the 
individual  that  the  record  is  to  be 
amended  or  corrected,  or  inform  the 
individual  of  rejection  of  the  request  to 
amend  the  record,  the  reason  for  the 
rrjecticn.  and  •.'le  procedures 
r:>tabiished  by  §  792  27  for  the  individual 
to  request  a  review  of  that  rejection. 

§  792  27    Appeal  of  initial  determination. 

(a)  A  rejection,  in  whole  or  in  part,  of 
a  request  to  amend  or  correct  a  record 


may  be  appealed  to  the  General  Counsel 
within  30  working  days  i^f  receipt  of 
notice  of  the  rejection.  .Appeals  shall  be 
in  writing,  and  shall  set  forth  the 
specific  item  of  information  sought  to  be 
corrected  and  the  documentation 
justifying  the  correction.  Appeals  shall 
be  addressed  to  the  Office  of  General 
Counsel,  National  Credit  Union 
.Administration.  1776  G  Street,  N'W., 
Washington,  DC  204.%.  Appeals  shall  be 
decided  within  30  working  days  of 
receipt  unless  the  General  Counsel,  for 
good  cause,  extends  such  period  for  an 
additional  30  working  days. 

lb)  Within  the  time  limits  set  forth  in 
paragraph  (a)  of  this  section,  the 
General  Counsel  shall  either  advise  the 
individual  of  a  decision  to  amend  or 
correct  the  record,  or  advise  the 
individual  of  a  determination  that  an 
amendment  or  correction  is  not 
warranted  on  the  facts,  in  which  case 
the  individual  shall  be  advised  of  the 
right  to  provide  for  the  record  a 
"Statement  of  Disagreement"  and  of  the 
right  to  further  appeal  pursuant  to  the 
Privacy  Act.  For  records  under  the 
jurisdiction  of  the  Office  of  Personnel 
Management,  appeals  will  be  made 
pursuant  to  that  agency's  regulations 

(c)  A  statement  of  disagreement  may 
be  furnished  by  the  individual.  The 
statement  must  be  sent,  within  30  days 
of  the  date  of  receipt  of  the  notice  of 
General  Counsel  refusal  to  authorize 
correction,  to  the  General  Counsel, 
National  Credit  Union  Administration. 
1776  G  Street.  NW.,  Washington,  DC 
20456.  Upon  receipt  of  a  statement  of 
disagreement  in  accordance  with  this 
section,  the  General  Counsel  shall  take 
steps  to  ensure  that  the  statement  is 
included  in  the  system  of  records 
containing  the  disputed  item  and  that 
the  original  item  is  so  marked  to 
indicate  that  there  is  a  statement  of 
dispute  and  where,  within  the  system  of 
records,  that  statement  may  be  found. 

(d)  When  a  record  has  been  amended 
or  corrected  or  a  statement  of 
disagreement  has  been  furnished,  the 
system  manger  for  the  system  of  records 
containing  the  record  shall,  within  30 
days  thereof,  advise  all  prior  recipients 
of  information  to  which  the  amendment 
or  statement  of  disagreement  relates 
whose  identity  can  be  determined  by  an 
accounting  made  as  required  by  the 
Privacy  Act  of  1974  or  any  other 
accounting  previously  made,  of  the 
amendment  or  statement  of 
disagreement.  When  a  statement  of 
disagreement  has  been  furnished,  the 
system  manager  shall  also  provide  any 
subsequent  recipient  of  a  disclosure 
containing  information  to  which  the 
statement  relates  with  a  copy  of  the 


statement  and  note  the  disputed  portion 
of  the  information  disclosed,  A  concise 
statement  of  the  reasons  for  not  making 
the  requested  amendment  may  also  be 
provided  if  deemed  appropriate. 

(e)  If  access  is  denied  because  of  an 
exemption,  the  individual  shall  be 
notified  of  the  right  to  appeal  that 
determination  to  the  General  Counsel 
within  180  days  after  receipt  of  the 
determination.  Such  an  appeal  shall  be 
determined  within  30  days. 

§  792^8    Disclosure  of  record  to  person 
other  ttian  the  Individual  to  whom  It 
pertains. 

No  record  or  item  of  information 
concerning  an  individual  which  is 
contained  in  a  system  of  records 
maintained  by  NCUA  shall  be  disclosed 
by  any  means  of  communication  to  any 
person,  or  to  another  agency,  without 
the  prior  written  consent  of  the 
individual  to  whom  the  record  or  item  of 
information  pertains,  unless  the 
disclosure  would  be — 

(a)  To  an  employee  of  the  NCUA  who 
has  need  for  the  record  in  the 
performance  of  duty; 

(b)  Required  by  the  Freedom  of 
Information  Act; 

(c)  For  a  routine  use  as  described  in 
the  "Notice  of  Systems  of  Records," 
published  in  the  Federal  Register,  which 
describes  the  system  of  records  in  which 
the  record  or  item  of  information  is 
contained; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13  of 
the  United  States  Code; 

|e]  To  a  recipient  who  has  provided 
the  NCUA  with  advance  adequate 
written  assurance  that  the  record  or 
item  will  be  used  soley  as  a  statistical 
research  or  reporting  record,  and  the 
record  is  to  be  transferred  in  a  form  that 
is  not  individually  identifiable; 

(f)  To  the  National  Archives  and 
Records  Administration  as  a  record  or 
Item  which  has  sufficient  historical  or 
other  value  to  warrant  its  continued 
preservation  by  the  United  States 
Government,  or  for  evaluation  by  the 
Archivist  of  the  United  States  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value: 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
crinimal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  NCUA 
specifying  the  particular  portion  desired 


f 


and  the  law  enforcement  activity  for 
which  the  record  or  item  is  sought; 

(h)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affectins 
the  health  or  safety  of  an  individual  if, 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcomm.ittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(i)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office;  or 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(1)  To  a  consumer  reporting  agency  in 
accordance  with  section  3711(f)  of  Title 
31  of  the  United  States  Code  (31  U.S,C. 
3711(0). 

5  792.29    Accounting  for  disclosures, 

(a)  Each  system  manager  identified  in 
the  "Notice  of  Systems  of  Records"  as 
published  in  the  Federal  Register  for 
each  system  of  records  maintained  by 
the  NCU.A,  shall  es*ablish  a  system  of 
accounting  for  all  disclosures  of 
information  or  records  concerning 
individuals  and  contained  in  the  system 
of  records,  made  outside  NCU.A. 
Accounting  procedures  may  be 
established  in  the  least  expensive  and 
most  convenient  form  that  will  permit 
the  system  manager  to  advise 
individuals,  promptly  upon  request,  of 
the  persons  or  agencies  to  which  records 
concerning  them  have  been  disclosed. 

(b)  Accounting  records,  at  a  minimum, 
shall  include  the  information  disclosed, 
the  name  and  address  of  the  person  or 
agency  to  whom  disclosure  was  made. 
and  the  date  cf  discirsure.  When 
records  are  transferred  to  the  National 
Archives  and  Records  Administration 
for  storage  in  records  cent.°rs,  the 
accounting  pertaining  to  those  records 
shall  be  transferred  with  the  records 
themselves, 

(c)  Any  accounting  m.ade  under  this 
section  shall  be  retained  for  at  least  five 
years  or  the  life  of  the  record,  whichever 
is  longer,  after  the  disclosure  for  which 
the  accounting  is  made. 

§  792.30    Requests  for  accounting  for 
disclosures. 

At  the  time  of  the  request  for  access 
or  correction  or  at  any  other  time,  an 
individual  may  request  an  accounting  of 
disclosures  made  of  the  individual's 
reco.-d  outside  the  NCUA.  Request  for 
accounting  shall  be  directed  to  the 
system  manager.  Any  available 
accounting,  whether  kept  in  accordance 


with  the  requirements  of  the  Privacy  Act 
or  under  procedures  established  prior  to 
September  27,  1975.  shall  be  made 
available  to  the  individual,  except  that 
an  accounting  need  not  be  made 
available  if  it  relates  to: 

(a)  A  disclosure  made  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552): 

(b)  A  disclosure  made  within  the 
NCUA: 

(c)  A  disclosure  made  to  a  law 
enforcement  agency  pursuant  to  5  U.S.C. 
552a(b)(7); 

(d)  A  disclosure  which  has  been 
exempted  from  the  provisions  of  5  U.S.C. 
552a (c)(3)  pursuant  to  5  U.S.C.  552a  fj)  or 
(k). 

§  790.31     Collection  of  infoma'iop  from 
individuals.  Information  forms. 

(a)  The  system  manager,  as  identified 
in  the  "Notice  of  Systems  of  Records" 
published  in  the  Federal  Register  for 
each  system  of  records  maintained  by 
the  Administration,  shall  be  responsible 
for  reviewing  all  forms  developed  and 
used  to  collect  information  from  or 
about  individuals  for  incorporation  into 
the  system  of  records. 

(b)  The  purpose  of  the  review  shall  be 
to  eliminate  any  requirement  for 
information  that  is  not  relevant  and 
necessary  to  carry  out  an  NCUA 
function  and  to  accomplish  the  following 
objectives: 

(1)  To  ensure  that  no  information 
concerning  religion,  political  beliefs  or 
activities,  association  memberships 
(other  than  those  required  for  a 
professional  license),  or  the  exercise  of 
other  First  Amendment  rights  is  required 
to  be  disclosed  unless  such  requirement 
of  disclosure  is  expressly  authorized  by 
statute  or  is  pertinent  to  and  within  the 
scope  of  any  authorized  law 
enforcement  activity: 

(2)  To  ensure  that  the  form  or 
accompanying  statement  makes  clear  to 
the  individual  which  information  by  law 
must  be  disclosed  and  the  authority  for 
that  requirement,  and  which  information 
is  voluntary: 

(3)  To  ensure  that  the  form  or 
accompanying  statement  makes  clear 
the  principal  purpose  or  purposes  for 
which  the  information  is  being  collected, 
and  states  concisely  the  routine  uses 
that  will  be  made  of  the  information: 

(4)  To  ensure  that  the  form  or 
accompanying  statement  clearly 
indicates  to  the  individual  the  existing 
rights,  benefits  or  privileges  not  to 
provide  all  or  part  of  the  requested 
information;  and 

(5)  To  ensure  that  any  form  requesting 
disclosure  of  a  social  security  number, 
or  an  accompanying  statement,  clearly 
advises  the  individual  of  the  statute  or 


regulation  requiring  disclosure  of  the 
number,  or  clearly  advises  the 
individual  that  disclosure  is  voluntary 
and  that  no  consequence  will  flow  from 
a  refusal  to  disclose  it,  and  the  uses  that 
will  be  made  of  the  number  whether 
disclosed  mandatorily  or  voluntarily. 

(c)  Any  form  which  does  not  meet  the 
objectives  specified  in  the  Privacy  Act 
and  this  section  shall  be  revised  to 
conform  thereto. 

§  792.32    Contracting  for  the  operation  of  a 
system  of  records. 

(a)  No  NCUA  component  shall 
contract  for  the  operation  of  a  system  of 
records  by  or  on  behalf  of  the  Agency 
without  the  express  approval  of  the 
NCUA  Board, 

(b)  Any  contract  which  is  approved 
shall  continue  to  ensure  compliance 
with  the  requirements  of  the  Privacy 
Act.  The  contracting  component  shall 
have  the  responsibility  for  ensuring  that 
the  contractor  complies  with  the 
contract  requirements  relating  to  the 
Privacy  Act. 

§792.33    Fees. 

(a)  Fees  pursuant  to  5  U,S.C.  552a(f)(5) 
shall  be  assessed  for  actual  copies  of 
records  provided  to  individuals  on  the 
following  basis,  unless  the  NCUA 
official  determining  access  waives  the 
fee  because  of  the  inability  of  the 
individual  to  pay  or  the  cost  of 
collecting  the  fee  exceeds  the  fee: 

(1)  For  actual  copies  of  documents.  25 
cents  per  page:  and 

(2)  For  copying  information,  if  any. 
maintained  in  nondocument  form,  the 
direct  cost  to  NCUA  may  be  assessed. 

(b)  If  it  is  determined  that  access  fees 
chargeable  under  this  Section  will 
amount  to  more  than  S25.  and  the 
individual  has  not  indicated  in  advance 
willingness  to  pay  fees  as  high  as  are 
anticipated,  the  individual  shall  be 
notified  of  the  amount  of  the  anticipated 
fees  before  copies  are  made,  and  the 
individual's  access  request  shall  not  be 
considered  to  have  been  received  until 

^-receipt  by  NCUA  of  written  agreement 
to  pay. 

§  792.34    Exemptions. 

(a)  NCUA  maintains  three  systems  of 
records  which  are  exempted  from  some 
of  the  provisions  of  the  Privacy  Act.  In 
paragraph  (b)  of  this  section,  those 
systems  of  records  are  identified  by 
System  Name  end  Systeiii  Number,  as 
stated  in  the  NCUA's  "Notice  of 
Systems  pf  Records. "  published  in  the 
Federal  Register.  The  provisions  from 
which  each  system  is  exempted  and  the 
reasons  therefor  are  also  set  forth. 
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|b){l)  System  NCUA-1.  entitled 
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records  by  taeir  subject.  Further. 
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§  792.36    Use  and  collection  of  Social 
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(i)  The  individual  has  volunteered 
such  information  for  his  own  benefit; 


the  documents  and  informatio.-i  si.ught 
in  the  subpoena  and  any  facts  and 


the  mandatory  review  proviS|ions  of 
other  applicable  law,  unless  the  fact  of 
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|b)(l)  System  NCUA-1.  entitled 
Employee  Security  Investigations 
Containing  Adverse  Information." 
rrnsisis  of  adverse  information  about 
.\CL'.^  employees  which  has  been 
n;)»dined  as  a  result  of  routine  Office  of 
Personnel  Management  Security 
I-.vestigations.  To  the  extent  that  NCUA 
mdinlains  records  in  this  system 
pursuant  to  Office  of  Personnel 
.Management  guidelines  which  reguire  or 
rriay  req^jire  retrieval  of  information  by 
use  of  individual  identifiers,  those 
record.-i  jtp  er.cnmpass*-d  by  and 
included  ir.  the  Office  of  Personnel 
.Management  Go\ernment-Wide  System 
of  Records  Number  4.  entitled 
"Personnel  InvesMgations  Records."  and 
thus  are  subject  to  the  applicable 
specific  exemptions  promulgated  by  the 
Office  of  Personnel  Ntanagement. 
.•\dditionally.  in  order  to  ensure  the 
protection  of  properly  confidential 
sou.'ct's,  particularly  as  to  those  records 
Hh.ch  d!-p  not  maintained  pursuant  to 
such  Office  of  Personnel  Management 
requirements,  the  records  in  these         i 
systems  of  records  are  exempted. 
pursuant  to  section  k(5)  of  the  Privacy 
Act  :.i  use.  552a(k){3)),  from  section 
I  J)  of  the  Act  (5  U.S.C.  552a(d]).  To  the 
txtcnt  that  disclosure  of  a  record  would 
reveal  the  identity  of  a  confidential 
source,  .NCUA  need  not  grant  access  to 
that  record  by  its  subject.  Information 
which  would  reveal  a  confidential 
source  shall,  however,  whenever 
possible,  be  extracted  or  summarized  in 
a  manner  which  protects  the  source  and 
the  summary  or  extract  shall  be 
provided  to  the  requesting  individual. 
(2)  System  NCUA^.  entitled 
Investigative  Reports  Involving 
Possible  Felonies  and/or  Violations  of 
the  Federal  Credit  Union  Act."  consists 
of  a  limited  number  of  records  about 
individuals  suspected  or  involvement  in 
felonies  or  infractions  under  the  Federal 
Credit  Union  Act  or  criminal  statutes. 
These  records  are  maintained  in  an 
overall  context  of  general  investigative 
information  concerning  crimes  against 
credit  unions.  To  th»«xtent  that 
individually  identifiable  information  is 
maintained,  however,  for  purposes  of 
prelecting  the  security  of  any 
investigations  by  appropriate  law 
enforcement  authorities  and  promoting 
the  successful  prosecution  of  all  actual 
criminal  activity,  the  records  in  this 
s>stem  are  exempted,  pursuant  to 
section  k(2)  of  the  Privacy  Act  (5  U.S.C. 
552a(k)(2)).  from  sections  (c)(3).  and  (d)). 
NCU.A  need  not  make  an  accounting  of 
previous  disclosures  of  a  record  in  this 
system  of  records  available  to  its 
subject,  the  NCUA  need  not  grant 
access  to  any  records  in  this  system  of 


records  by  taeir  subject.  Further, 
whenever  individuals  request  records 
about  themselves  and  maintained  in  this 
system  of  records,  the  NCUA  shall,  to 
the  extent  necessary  to  realize  the 
above-stated  purposes,  neither  confirm 
nor  deny  the  existence  of  the  records 
but  shall  advise  the  individuals  only 
that  no  records  available  to  them 
pursuant  to  the  Privacy  Act  of  1974  have 
been  identified.  However,  should  review 
of  the  record  reveal  that  the  information 
contained  therein  has  been  used  or  is 
being  used  to  deny  the  individuals  any 
right,  privilege  or  benefit  for  which  they 
are  eligible  or  to  which  they  would 
otherwise  be  entitled  under  Federal  law, 
the  individuals  shall  be  advised  of  the 
existence  of  the  information  and  shall 
be  provided  the  information,  except  to 
the  extent  disclosure  would  identify  a 
confidential  source.  Information  which 
would  identify  a  confidential  source 
shall,  if  possible,  be  extracted  or 
summarized  in  a  manner  which  protects 
the  source  and  the  summary  or  extract 
shall  be  provided  to  the  requesting 
individual. 

(c)  For  purposes  of  this  Section,  a 
"confidential  source"  means  a  source 
who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would 
remain  confidential,  or.  prior  to 
September  27. 1976,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

§  792.35    Secuf'ity  o*  systems  o»  recorrts. 

(a)  Each  system  manager,  with  the 
approval  of  the  head  of  that  Office,  shall 
establish  administrative  and  physical 
controls  to  insure  the  protection  of  a 
system  of  records  from  unauthorized 
access  or  disclosure  and  from  physical 
damage  or  destruction.  The  controls 
instituted  shall  be  proportional  to  the 
degree  of  sensitivity  of  the  records,  but 
at  a  minimum  must  insure:  that  records 
are  enclosed  in  a  manner  to  protect 
them  from  public  view:  that  the  area  in 
which  the  records  are  stored  is 
supervised  during  all  business  hours  to 
prevent  unauthorized  personnel  from 
entering  the  area  or  obtaining  access  to 
the  records;  and  that  the  records  are 
inaccessible  during  nonbusiness  hours. 

(b)  Each  system  manager,  with  the 
approval  of  the  head  of  that  Office,  shall 
adopt  access  restriction  to  insure  that 
only  those  individuals  within  the  agency 
who  have  a  need  to  have  access  to  the 
records  for  the  performance  of  duty 
have  access.  Procedures  shall  also  be 
adopted  to  prevent  accidental  access  to 
or  dissemination  of  records. 


§  792.36    Use  and  collection  of  Social 
Security  numbers. 

The  head  of  each  NCUA  Office  shall 
take  such  measures  as  are  necessary  to 
ensure  that  employees  authorized  to 
collect  information  from  individuals  are 
advised  that  individuals  may  no!  be 
required  without  statutory  or  regulatory 
authorization  to  fumish  Social  Security 
numbers,  and  that  individuals  who  are 
requested  to  provide  Socal  Security 
numbers  voluntarily  must  be  advised 
that  furnishing  the  number  is  not 
required  and  that  no  penalty  or  denial  of 
benefits  will  flow  from  the  refusal  to 
provide  it. 

§  792  37    Training  and  employee  standards 
of  conduct  with  regard  to  privacy. 

(a)  The  Director  of  the  Administrative 
Office,  with  advice  from  the  General 
Counsel,  shall  be  responsible  for 
training  NCUA  employees  in  'he 
obligations  imposed  by  the  Privacy  Act 
and  this  Subpart. 

(b)  The  head  of  each  NCUA  Office 
shall  be  responsible  for  assuring  that 
employees  subject  to  that  person's 
supervision  are  advised  of  the 
provisions  of  the  Pri-.  acy  Act,  including 
the  criminal  penalties  and  civil 
liabilities  providf'd  therein,  and  that 
such  employees  are  made  aware  of  their 
responsibilities  to  protect  the  security  of 
persona!  information,  to  assure  its 
accuracy,  relevance,  timeliness,  and 
completeness,  to  avoid  unauthorized 
disclosure  either  orally  or  in  writing, 
and  to  insure  that  no  information  system 
concerning  individuals,  no  matter  how 
small  or  specialized,  is  maintained 
without  public  notice. 

(c)  With  respect  to  each  systein  of 
records  m.air.tained  by  .NCU.A,  Agency 
employees  shall: 

(1)  Collect  nc  information  of  a 
personal  nature  from  individuals  unless 
authorized  to  collect  it  to  achieve  a 
function  or  carry  out  an  NCUA 
responsibility; 

(2)  Collect  from  individuals  only  that 
information  which  is  necessary  to 
NCUA  functions  or  responsibilities; 

(3)  Collect  information,  wherever 
possible,  directly  from  the  individual  to 
whom  it  relates; 

(4)  Inform  individuals  from  whom 
information  is  collected  of  the  authority 
for  collection,  the  purposes  th.?reof,  the 
routine  uses  that  will  be  made  of  the 
information,  and  the  effects,  both  legal 
and  practical  of  not  furnishing  the 
information; 

(5)  Not  collect,  maintain,  use,  or 
disseminate  information  concerning  an 
individual's  religious  or  political  beliefs 
or  activities  or  his  membership  in 
associations  or  organizations,  unless: 
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fi)  The  individual  has  volunteered 
such  information  for  his  own  benefit; 

(ii)  The  information  is  expressly 
authorized  by  statute  to  be  collected, 
maintained,  used,  or  disseminated:  or 

(iii)  Activities  involved  are  pertinent 
to  and  within  the  scope  of  an  authorized 
investigation  or  adjudication. 

(6)  Advise  their  supervisors  of  the 
existence  or  contemplated  development 
of  any  record  system  which  retrieves 
information  about  individuals  by 
individual  identifier. 

(7)  Maintain  an  accounting,  in  the 
prescribed  form,  of  all  dissemination  of 
personal  information  outside  NCUA. 
whether  made  orally  or  in  writing; 

(8)  Disseminate  no  information 
concerning  individuals  outside  NCUA 
except  when  authorized  by  5  U.S.C.  552a 
or  pursuant  to  a  routine  use  as  set  forth 
in  the  "routine  use"  section  of  the 
"Notice  of  Systems  of  Records" 
published  in  the  Federal  Register. 

(9)  Maintain  and  process  information 
concerning  individuals  with  care  in 
order  to  ensure  that  no  inadvertent 
disclosure  of  the  information  is  made 
either  within  or  outside  NCUA:  and 

(10)  Call  to  the  attention  of  the  proper 
NCUA  authorities  any  information  in  a 
system  maintained  by  NCUA  which  is 
not  authorized  to  be  maintained  under 
the  provisions  of  the  Wvacy  Act, 
including  information  on  First 
Amendment  activities,  information  that 
is  inaccurate,  irrelevant  or  so  incomplete 
as  to  risk  unfairness  to  the  individuals 
concerned. 

(c)  Heads  of  offices  within  NCUA 
shall,  at  least  annually,  review  the 
record  systems  subject  to  their 
supervision  to  ensure  compliance  with 
the  provisions  of  the  Privacy  Act. 

Subpart  C— Subpoenas 

§792.40    Service. 

Any  subpoena  or  other  legal  process 
requesting  Agency  records  shall  be 
served  upon  the  General  Counsel. 
National  Credit  Union  Administration. 
1776  G  Street,  N'W.,  'Washington,  DC 
20456.  or  upon  the  Regional  Director  of 
the  NCUA  Region  where  the  legal  action 
from  which  the  legal  process  issued  is 
pending. 

§792.41    Advice  to  person  served. 

(a)  If  any  NCUA  officer,  employee  or 
agent  is  served  with  a  subpoena,  court 
order  or  other  legal  process  requiring 
that  person's  attendance  as  a  witness 
concerning  written  information  or  the 
production  of  documents  that  may  not 
be  disclosed  under  §  792.3,  that  person 
should  promptly  inform  the  Office  of 
General  Counsel  of  such  service  and  of 
all  relevant  facts,  including  the  nature  of 


the  documents  and  information  sought 
in  the  subpoena  and  any  facts  and 
circumstances  v*  hich  may  be  of 
assistance  to  the  Office  of  General 
Counsel  in  determining  whether  such 
docunients  or  information  should  be 
produced. 

(b)  If  any  third  party  who  is  not  an 
NCUA  officer,  employee  or  agent  is 
served  with  a  subpoena,  court  order  or 
other  legal  process  requiring  that  party 
to  produce  such  records  or  to  testify 
with  respect  to  the  requested  records, 
such  party  should  notify  the  Office  of 
General  Counsel  in  accordance  with  the 
procedures  set  forth  in  §  792  41(al. 

§  792.42    Appearance  by  person  served. 

Except  by  authorization  of  the  Office 
of  General  Counsel  to  disclose  the 
requested  information,  any  .NCUA 
officer,  employee  or  agent  (and  any  third 
party  having  custody  of  exempt  records 
of  the  Administration)  who  is  required 
to  respond  to  the  subpoena  or  other 
legal  process  shall  attend  at  the  time 
and  place  specified  and  shall 
respectfully  decline  to  produce  the  • 
documents  and  records  or  to  disclose 
the  information  called  for.  basing  his 
refusal  upon  this  paragraph. 

Subpart  D — Security  Procedures  for 
Classified  Information 

§  792.50    Program. 

(a)  The  Director  of  the  Administrative 
Office  ("Director")  is  designated  as  the 
person  responsible  for  implementation 
and  oversight  of  .NCU.As  program  for 
maintaining  the  security  of  confidential 
information  regarding  national  defense 
and  foreign  relations.  The  Director 
receives  questions,  suggestions  and 
complaints  regarding  all  elements  of  this 
program.  The  Director  is  solely 
responsible  for  changes  to  the  program 
and  assures  that  the  program  is 
consistent  with  legal  requirements. 

lb)  The  Director  is  the  Agency's 
official  contact  for  declassification 
requests  regardless  of  the  point  of  origin 
of  such  requests.  The  Director  is  also 
responsible  for  assuring  that  requests 
submitted  under  the  Freedom  of 
Information  .Act  are  handled  in 
accordance  with  that  Act  and  other 
applicable  law. 

§792.51     Procedures. 

(a)  Mandaiory  review.  All 
declassification  requests  made  by  a 
member  of  the  public,  by  a  government 
employee  or  by  an  agency  shall  be 
handled  by  the  Director  or  the  Director's 
designee.  Under  no  circumstances  shall 
the  Director  refuse  to  confirm  the 
existence  or  nonexistence  of  a  document 
under  the  Freedom  of  Information  Act  or 


the  mandatory  review  provisions  of 
otber^pplicable  law,  unless  the  fact  of 
its  existence  or  nonexistence  would 
itself  be  classifiable  under  applicable 
law.  Although  NCUA  l^s  no  authority  to 
classify  or  declassify  information,  it 
occasionally  handles  information 
classified  by  another  agency.  The 
Director  shall  refer  all  declassification 
requests  to  the  agency  that  originally 
classified  the  information.  The  Director 
or  the  Director's  designee  shall  notify 
the  requesting  person  or  agency  that  the 
request  has  been  referred  to  the 
originating  agency  and  that  all  further 
inquiries  and  appeals  must  be  made 
directly  to  the  other  agency. 

(b)  Handling  and  safeguarding 
national  security  information.  All 
information  classified  'Top  Secret," 
"Secret,"  and  "Confidential"  shall  be 
delivered  to  the  Director  or  the 
Director's  designee  immediately  upon 
receipt.  The  Director  shall  advise  those 
who  may  come  into  possession  of  such 
information  of  the  name  of  the  current 
designee.  If  the  Director  is  unavailable, 
the  designee  shall  lock  the  documents, 
unopened,  in  the  combination  safe 
located  in  the  Administrative  Office.  If 
the  Director  or  the  designee  is 
unavailable  to  receive  such  documents, 
the  documents  shall  be  delivered  to  the 
Director  of  the  Personnel  Office  who 
shall  lock  them,  unopened,  in  the 
combination  safe  in  the  Personnel 
Office.  Under  no  circumstances  shall 
classified  materials  that  cannot  be 
delivered  to  the  Director  be  stored  other 
than  in  the  two  designated  safes. 

(c)  Storage.  All  classified  documents 
shall  be  stored  in  the  combination  safe 
located  in  the  Director's  Office,  except 
as  provided  in  paragraph  (b)  of  this 
section.  The  combination  shall  be 
known  only  to  the  Director  and  the 
Director's  designee  holding  the  proper 
security  clearance.  >^ 

(d)  Employee  education.  The  uSector 
shall  send  a  memo  to  every  NCUA 
employee  who: 

(1)  Has  a  security  clearance  and 

(2)  May  handle  classified  materials. 

— Ibis  memo  shall  describe  NCUA 
procedures  for  handling,  reproducing 
and  storing  classified  documents.  The 
Director  shall  require  each  such 
employee  to  review  Executive  Order 
12356. 

(e)  Agency  terminology.  The  National 
Credit  Union  Administration's  Central 
Office  shall  use  the  terms  'Top  Secret," 
"Secret"  or  "Confidential"  only  in 
relation  to  materials  classified  for 
national  security  purposes. 

[PR  Doc.  8&-10267  Filed  4-28-89;  845  am) 

atUJMQ  CODE  7S3S-01-M 


/ 


104^6 


"cderal  Register  /  Vol.  54.  No    82  /  Monday.  -May  1,  1989  /  Rules  and  Regulations 


DEPARTMENT  CF  TRANSPORTATION        -"H,  -"F  -'7].  and  -20  turbofan  engines.        this  AD,  but  no  later  than  August  31. 

was  published  in  the  Federal  Register  on      1991. 


Federal  Register  /  Vol.  54,  No.  82  /  Monday,  May  1,  1989  /  Rules  and  Regulations 


i&4a7 


Compliance  is  required  as  indicated,  unless      SUMMARY:  The  nature  of  this  Federal 

already  accomplished.  artmn  U  in  Hp«icmatp  a  Tin-fnnt 


The  FAA  has  determined  that  this 

romil  atirtn  rtnlf  int/nli/oa  on  AataKI loViorl 


104^6 


Tcderal  Register  /  Vol.  54.  No    82  /  Monday.  May  1,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  82  /  Monday.  May  1.  1989  /  Rules  £'nd  Regulations  ItUn 


DEPARTMEfJT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

lOocktt  No.  87-ANE-03;  Amdt  39-6181] 

Airworthiness  Directives;  Pratt  & 
Whitney  (PW)  JT9D-3A.  -7,  -7A,  -7AH, 
-7H,  -7F,  -7J,  and  -20  Turbofan 
Engines 

agency:  Federal  .Aviation 

.•\dm:n:sTaticn  [TAA].  DOT? 
action:  Final  rjle.  '' 

summary:  This  amendment  adopts  a 
new  airw-or'hiness  directive  (.-XD)  that 
requires  incorporation  of  a  stru*  insert 
assembly  into  the  .Num.ber  4  and 
Number  7  d^^user  case  stmts  in 
accordance  wv.h  the  Acnomphshm.pnt 
Instrjctions  of  PW  Service  Bulletin  (SB) 
5'30,  The  strut  insert  assembly  is 
needed  to  reinforce  the  strvit  wa'l  and 
present  hot  air  from  entenng  the 
Num.ber  3  bearins  compartment  m  the 
event  of  a  strut  wall  failure.  This  .-XD  is 
needed  to  prevent  Numter  3  ^eJnng 
compartment  fire  and  a  subsequent 
nacelle  fire 
DATES:  f'Vc/'ve  May  30,  1989- 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  30, 
1989, 

Ccrrp.'iarce:  As  indicated  m  the  body 
of  the  AD.  y^ 

ADDRESSES:  The  applicable  SB  may  be 
obtained  from,  Prait  i  Whitney. 
P-jblica'ion  Department,  P  O.  Box  611. 
Middletown.  Connec*icut«6457.  or  may 
be  examined  at  the  Regional  Rules 
Docket.  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
.A  Jministr-ition.  New  England  Region.  12 
New  England  Executive  Park.  Roo.m  311. 
Burlington.  Massachusetts  CI 803, 
between  the  hours  of  8:00  a.m.  and  4:30 
p  m..  Monday  through  Friday,  except 
Federal  holidays 

FOR  FURTK<:rt  tNFORMATION  CONTACT: 
Chns  Guvriel,  Engine  Certification 
Branch.  ANE-141.  Engine  Certification 
Office,  Engine  and  F*ropeller  Directorate, 
.Aircraft  Certification  Service,  Federal 
.Aviation  Administration,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7084. 

SUPPLEMENTARY  INFORMATION:  A 
proposdl  to  am.end  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  .AD  which  requires  incorporation  of 
a  strut  insert  assembly  into  Number  4 
and  Number  7  diffuser  case  struts,  on 
certain  PW  JT9U-3A,  -7,  -7 A.  -7 AH, 


-"H,  -"F,  -7},  and  -20  turbofan  engines, 
was  pubhshed  in  the  Federal  Register  on 
September  19. 1988  (53  FR  36343]. 
The  proposal  was  prompted  by 
failures  of  either  the  diffuser  case  strut 
Number  4  or  Number  7.  A  total  of  16 
failures  in  service  have  occurred.  Five  of 
these  failures  were  of  sufficient  severity 
to  cause  a  Number  3  bearing 
compartment  fire.  The  present  design 
strut  can  develop  low  cycle  fatigue 
cracks,  due  to  thermal  and  mechanical 
loads,  which  can  lead  to  loss  of 
structural  strength  necessary  to  sustain 
the  load  from  the  differential  pressure 
across  die  strut  wall.  If  cracks  are  not 
detected,  the  strut  wall  may  collapse 
and  allow  15th  stage  compressor  air  to 
enter  the  bearing  compartment.  This 
condition  may  cause  a  Number  3 
bearing  compartment  fire  and  a 
subsequent  nacelle  fire. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Two  comments  were  received. 

One  commenter  requested  that  (l)  the 
incorporation  requirement  of  "K"  flange 
separation  be  dropped  due  to  time 
constraints  and  availability  of  parts,  and 
(2)  the  AD  deadline  be  extended  by  10 
months. 

The  FAA  disagrees.  A  review  of  parts 
availability  indicates  adequate 
replacement  part  supply  and 
incorporation  of  the  insert  assemblies  at 
"K"  flange  separation,  which  sufficiently 
exposes  the  struts,  is  in  its:''f  a  minimal 
additional  burden  on  the  operators.  This 
program  was  based  on  incorporation  at 
"K"  flange  separation  with  a  pro«ram 
completion  deadline  of  August  31.  1991, 
therefore,  deleting  that  requirement 
would  result  in  an  adverse  effect  on 
safety. 

The  proposal  to  extend  the 
compliance  deadline  by  10  months  is  not 
acceptable  to  the  FAA  because  it  will 
result  in  an  adverse  effect  on  safety. 

The  FAA  would  consider  an  extension 
to  the  compliance  deadline  provided  it  is 
associated  with  an  alternative  program 
that  would  provide  an  equivalent  level 
of  safety. 

The  other  commenter  supported  the 
AD  as  proposed.  Accordingly,  the 
proposal  is  adopted  without  change. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  amendment  requires 
incorporation  of  a  strut  insert  assembly 
in  both  the  Number  4  and  Number  7 
diffuser  case  struts  in  accordance  with 
the  Accomplishment  Instructions  of  PW 
SB  5730,  dated  February  4, 1987,  at  the 
next  shop  visit  after  the  effective  date  of 


this  AD,  but  no  later  than  August  31. 
1991. 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612.  iJJs^ 
determined  that  this  final  nile  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  F,AA  has  determined  that  this 
regulation  involves  approximately  1.050 
IT9D  engines  at  an  approximate  total 
cost  of  $382,000.  It  has  also  been 
determined  that  few,  if  any.  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  using  McDonnell  Douglas 
DC-10-40  and  Boeing  747  series  aircraft 
in  which  the  JT9D  engines  are  installed, 
none  of  which  are  believed  to  be  small 
entities.  Therefore.  1  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  die 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference.  • 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
.Aviation  Regulations  (FAR)  as  follows: 

PART  39— {AMENDED] 

1.  The  audiority  citation  for  Part  39 

continues  to  read  as  follows: 

Authority:  49  U.S.C.  I.t54(a).  1421,  and  1423: 
49  U-S,C.  106(8)  (Revised,  Pub,  L.  97^M9. 
January  12.  1983 1:  and  14  CFR  11  89 

§39.13    (Amendedl 

2.  Section  39  13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

I'ratt  &  Whitney:  Applies  to  Pratt  4  Whitney 
(PW)  IT9D-3A.  -7,  -7A.  -7 Mi.  -7H,  -7F, 
-7],  and  -20  tuibofan  engines. 


Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  a  diffuser  case  Number  4  or 
Number  7  strut  failure  that  can  cause  a 
Number  3  bearing  compartment  fire  and 
subsequent  nacelle  fire,  accomplish  the 
following: 

(a)  Install  strut  insert  assembly  Part 
Number  804698-01  into  both  the  .Number  4 
and  Number  7  diffuser  case  struts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  Service  Bulletin  (SB)  S'SO 
dated  February  4. 1987.  at  the  next  engine 
shop  visit  after  the  effective  date  of  this  AD. 
but  not  later  than  August  31,  1991. 

Note:  For  the  purpose  of  this  AD,  engine 
shop  visit  is  defined  as  maintenance  entailing 
a  separation  of  the  high  pressure  compressor 
case  and  diffuser  case  "K"  flange. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21  199 
to  a  base  where  the  AD  may  be 
accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager.  Engine  Certification  Office, 
ANE-140.  Engine  and  Propeller  Directorate. 
A.ircraft  Certification  Service,  Federal 
Aviation  Administration,  12  .\ew  Ejigland 
Executive  Park.  Burlington,  Massachusetts 
01803. 

The  diffuser  case  strut  insert  incorporation 
shall  be  done  in  accordance  with  PW  SB 
5730,  dated  February  4,  1987.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Pratt  ,«■ 
Whitney.  Publication  Department.  P.O  Box 
611,  Middletown.  Cormecticut  06457  Copies 
may  be  inspected  at  the  Regional  Rules 
Docket,  Office  of  the  Assistant  Chief  Counsel 
Federal  Aviation  Administration.  New 
England  Region,  12  New  Elngland  Executive 
Park,  Room  311.  Burlington,  Massachusetts 
01803,  or  at  the  Office  of  the  Federal  Register 
1100  L  Street  NW..  Room  6301.  Washington. 
DC. 

This  amendment  becomes  effective  on  Mav 
30,  1989. 

Issued  in  Burlington.  Massachusetts,  on 
March  23, 1989, 
Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Sen  ice. 

[FR  Doc.  89-10316  Filed  4-28-89i  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  88-ACE-24] 

Designation  of  Transition  Area;  Tipton, 
lA 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  The  nature  of  this  Federal 
action  is  to  designate  a  700-foot 
transition  area  at  Tipton.  Iowa,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Mathews  Memorial 
Airport.  Tipton,  Iowa,  utilizing  the  Cedar 
Rapids  VORTAC  as  a  navigational  aid. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
new  approach  procedure  under 
instrument  flight  rules  (IFR]  from  other 
aircraft  operating  under  visual  flight 
rules  (VTR).  This  action  chanses  the 
airport  status  from  VfR  to  IFR. 
EFFECTIVE  DATE:  0901  u.t.c.  September 
21,  1989 

FOR  FURTHER  INFORMATION  CONTACT; 
Lewis  G.  Earp.  .Airspace  SpecalLSt. 
Traffic  Management  and  .Airspai  e 
Branch.  Air  Traffic  Division.  ACE-540, 
FAA.  Centra!  Region,  601  East  12th 
Street,  Kansas  City.  Missouri  64106, 
Telephone  (816)  426-3408, 
SUPPLEMENTARY  INFORMATION: 

History 

On  [anuary  25, 1969.  the  Federal 
Aviation  Adm.inistration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  §  71,181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  so  as  to  designate  a  transition 
area  at  Tipton.  Iowa  (54  VR  3612). 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  responses  were  received  as  a  result 
of  the  .Notice  of  Proposed  Rulemaking. 
Section  71 ,181  of  Part  71  of  the  Federal 
.Aviation  Regulations  was  republished  in 
Handbook  7400, 6E.  dated  January  3, 
1989, 

The  Rule 

This  amendment  to  Part  71  of  the 

Federal  Aviation  Regulations  (14  Cf'R 
Part  71)  adds  a  new  transition  area 
designation  for  Tipton,  Iowa.  To 
enhance  airport  usage,  an  instrument 
approach  procedure  is  being  developed 
for  the  Mathews  Memorial  Airport, 
Tipton,  Iowa,  utilizing  the  Cedar  Rapids 
VORTAC  as  a  navigational  aid.  The 
establishment  of  an  instrument 
approach  procedure  based  on  this 
approach  aid  entails  designation  of  a 
transition  area  at  Tipton.  Iowa,  at  or 
above  700  feet  above  the  ground,  within 
which  aircraft  are  provided  air  traffic 
control  service.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  instrum.ent  flight  rules 
from  other  aircraft  operating  under 
visual  flight  rules.  This  action  changes 
the  airport  status  from  VFR  to  IFR. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  nvr^-M 
AIRWAYS.  AREA  LOW  ROUTE'-, 
CONTROLLED  AIRSPACE   AND 
REPORTING  POINTS 

1.  The  ouUioriiy  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13&4(a),  1510; 
Executive  Order  10854;  49  U.S.C  loi3(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69 

§71.181    t  Amended] 

2.  By  amending  S  71.181  as  follows: 
Tipton,  Iowa  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wittiin  a  6.5-mile 
radius  of  the  Mathews  Memorial  Airport 
(41*45'52"  N..  91"09'15'  W). 

This  amendment  becomes  effective  at 
0901  u.Lc.  September  21, 1989. 

Issued  in  Kansas  City,  Missouri,  on  April 
iai989. 

Clarence  E.  Newbeni, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  89-10317  Filed  4-28-89;  8:45  am) 
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14  CFR  Pari  71 

[Airspace  Docket  No.  89-ASO-31 

Designation  of  Transition  Area;  Fulton, 
MS 


AGENCY:  Federal  Aviation 
Administrabon  (FAA),  DOT. 
action:  Final  rule. 
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under  the  criteria  of  the  Regulatory 


subject  to  the  same  restnc'iions  that 
„^^i.,  t  —  .^^ >„  r. .L«  1  t_.. 1  c«„ 


proposed  rulemaking,  an  opportunity  for 
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IS  If-; 'I 


summary:  This  amendment  designates 
the  Fulton,  MS.  Transition  Area  to 
provide  additional  airspace  protection 
for  Instrument  Flight  Rale  Operations  at 
the  Fulton-Itawamba  County  Airport. 
This  action  will  lower  the  base  of 
controlled  airspace  from  1200'  to  7fx:i 
above  the  surface  in  the  vicinity  of  'he 
airport.  A  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  to  sei-ve  the  airport  and  the 
controlled  airspace  is  required  fur 
protection  of  IFR  aeronautical 
operations.  Concurrent  with  publication 
of  the  SLAP,  the  airport  status  will 
change  from  Visual  Flight  Rule  (VFR)  to 
Instrument  Flight  Rule  (LFR). 
EFFfCnvi  DATt  0901  u.tc  October  19. 
1989. 

FOB  FURTHER  INFORMATION  CONTACT 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P  O.  Box  20636.  Atlanta. 
Ceon^ia  30320;  telephone:  [404)  '63-7546- 
SUPP1.EMENTAAY  INFORMATION: 

History  _ 

On  February  15. 1989,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  the  Fulton.  MS, 
Transition  Area  (54  FR  6936),  The  nnor 
of  controlled  airspace  would  be  lowered 
from  1200'  to  700'  above  the  surface  in 
the  vicinity  of  the  Fulton-Itawamba 
County  Airport.  This  additional 
controlled  airspace  is  required  to 
provide  airspace  protection  for  aircraft 
executing  a  SIAP  planned  for  the 
airport.  Concurrent  with  publication  of 
the  SIAP,  the  airport  status  will  change 
from  VFR  to  IFR.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  propcsal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbok  7400.6E 
dated  January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Fulton.  MS,  Transition  Area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  [1 1  is  not  a  "maior 
rule"  under  Executive  Order  12291;  {2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28,  1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  IS  no  minim,ai  Since  this  :s  a 
roiitmp  matter  that  will  only  affect  air 
t.-affic  procedures  and  air  navigation,  it 
13  certified  that  this  rule  will  not  have  a 
sisnificant  economic  impact  on  a 
su^istantiai  number  of  "imall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act. 

List  of  Subjects  in  14  CFR  Part  "1 

Aviation  safety,  Transition  area 

Adoption  of  the  Amendment 

,'\i  ,;:,)r!:;ngiy   pursuant  to  the  authority 
d-:\--^d ■'■:,;  'o  me,  i'art  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71 )  is 
amended,  as  follows: 

PART  71-DEStGNATlON  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

.Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Execitve  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub,  L  97-449.  January  IZ  1983);  14 

CFR  11  89. 

§71.181    lAmendedJ 

2.  Section  71.181  is  amended  as 

follows; 

Fulton,  MS  (New) 

That  airspace  extending  upward  from  700' 
above  the  surface  within  a  7-mile  radius  of 
the  Fulton-Itawamba  County  Airport  (Lat 
34'2107"  N..  Lons  m'22'Mi"  W,). 

issued  in  EaU  Point,  Georgia,  on  Apnl  12, 
1988. 

WmUm  D.  Wood, 

Acting  Manager.  Air  Traffic  Division. 
fk)u!hffm  Region. 

;FR  Doc,  89-10319  Filed  4-28-89;  &45  amj 
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14  CFR  Part  71 

[Alrspac*  Dockst  No.  89-ASO-51 

Revision  of  Transition  Area; 
Laurinburg,  NC 

agency:  Federal  Aviation 
Admimstration  (FAA).  DOT, 

ACTION:  Final  rule 

SUMMARY:  This  amendment  revises  the 
Laurinburg.  NC,  transition  area.  Due  to 
relocation  of  the  Rocky  Ford 
nondirectional  radio  beacon  IN'DB)  and 
a  planned  instr,^mant  landing  system 
lliS)  developed  for  Runway  5,  the 
arrival  area  extension  ba.sed  on  the 
Rocky  Ford  228"  bearing  is  no  longer 
required  and  has  been  deleted.  Also, 
this  action  corrects  the  description  of 
the  arrival  area  extension  based  on  the 
Sandhills  VHF  omnidirectional  range/ 


tactical  air  navigation  (VORTAC)  and 

corrects  the  geographic  position 

coordinates  of  the  Laurinburg-Maxton 

Airport. 

EFFECTIVE  DATE  0901  u.t.c.  August  24, 

1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters.  Airspace  Section. 

Airspace  and  Procedures  Branch,  Air 

Traffic  Division,  Federal  Aviation 

Administration,  P.O.  Box  20636,  Atlant.i, 

Georgia  30320;  telephone-  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  2. 1989,  the  FA.A  proposed 
to  amend  Part  71  of  the  Federal  .Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Laurinburg,  NC,  transition  area  (54 
F'R  8762).  The  revision  was  deemed 
necessary  to  eliminate  the  arrival  area 
extension  based  on  the  Rocky  Ford  228° 
bearing,  to  revise  the  description  of  the 
amval  area  extension  based  on  the 
Sandhills  VORTAC  and  to  correct  the 
geographic  position  coordinates  of  the 
Laurinburg-Maxton  Airport  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Laurinburg.  NC.  transition  area  by 
deleting  the  arrival  area  extension 
based  on  the  Rocky  Ford  226°  bearing, 
revising  the  arrival  area  extension 
based  on  the  Sandhills  VORTAC  and 
correcting  the  geographic  position 
coordinates  of  the  Laurinburg-Maxton 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  n 

Aviation  safety,  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
.^viation  Regulations  (14  CFR  Part  71)  is 
emended,  as  follows: 

PART  71— DZSIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  4H  use  134S(a)  1354fa).  1510: 
F.xecutive  Ord<;r  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181    (Amended) 

2.  Section  71.181  is  amended  as 

f  il!ows: 

Lauxinbur^-Maxion,  NC  (Revised) 

That  airspace  extending  upward  from  700' 
above  the  surface  within  an  8.5-nnile  radius  of 
the  Laurinburg-Maxton  Airport  {Lat.  34'47'15" 
N..  Long.  79'21  50"  W  ):  within  3  miles  each 
.-.iHo  of  the  Sandhills  VORTAC  154'  radial 
extending  from  the  8.5-mile  radius  area  to  19 
miles  southeast  of  the  VORT.^C,  excluding 
that  area  which  coincides  with  the  Mackall 
AAF,  NC,  transition  area. 

Issued  in  East  Point,  Georgia,  on  April  11. 
1989. 

WiUiam  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc,  89-10318  Filed  4-23-89;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  774,  779.  and  799 
[Docket  No.  90497-9097] 

Editorial  Clarifications  and  Corrections 
to  the  EAR 

agency:  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce. 
action:  Final  rule. 

SUMMARY:  This  final  rule  makes  several 
editorial  clarifications  and  corrections 
to  the  Export  Administration 
Regulations  (ElAR).  These  changes, 
which  neither  expand  nor  limit  the 
f  rovisions  of  the  EAR,  are  as  follows, 
(a)  Section  774.2  is  revised  to  clarify 
that  reexports  under  the  permissive 
reexport  prV'isions  of  §  774.2[aJ(2j  are 


subject  to  the  same  restrictions  that 
apply  to  exports  from  the  United  Stales 
under  General  License  GLV 

(b)  In  Supplement  No.  3  to  Part  779, 
paragraph  (c)  is  revised  to  include 
specidliy  designed  software  for 
manufacturing  and  testing  equipment  for 
optical  fiber,  optical  cable  and  other 
cables  cont.'-olled  under  ECCN  1353A. 
Supplement  No.  1  to  §  799.1  is  amended 
by  adding  a  note  following  the  heading 
for  ECCN  1353A  to  indicate  that 
specially  designed  software  is 
controlled  under  Supplement  No.  3  to 
Part  779.  These  changes  are  intended  to 
clarify  that  exports  of  such  software  are 
permitted  under  General  License  GTDR, 
where  appropriate. 

(c)  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List)  is  amended  by 
revising  the  "GLVS  Value LiwiC 
paragraph  for  ECCN  1425A  to  conform 
with  the  standard  wording  for  such 
paragraphs  used  elsewhere  in  the 
Commodity  Control  List. 

EFFECTIVE  DATE:  This  rule  is  effective 

May  1, 1989, 

FOR  FURTHER  INFORMATION  CONTACT. 

VVillard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration, 

Telephone;  (:02]  377-3fi.'^.fi, 

SUPPl-EMENTARY  INFORMATION 

Rulemaking  Requirements 

1.  This  rule  complies  with  Executive 
Order  12291  and  Executive  Order  12661. 

2  This  rult  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0002.  0694-0005,  and  0694-0023.  This  rule 
will  not  affect  the  paperwork  burden  on 
the  public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612, 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law.  under  sections 
603(a)  and  604(a]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604[a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(EAA)  (50  LLS.C.  app.  2412(a)).  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 


proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
FiU'ther,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
f^nal  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  774.  779, 
and  799 

Computer  technology.  Exports, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

Accordingly.  Parts  774.  779.  and  799  of 
the  Export  Administration  Regulations 
(15  CFR  Parts  768  through  799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  774  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Slat,  503  (50 
U.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  by  Pub  L  99- 
64  of  July  12, 1965.  and  by  Pub  L  100-418  of 
August  23, 1988;  E.0. 12525  of  )uly  12, 1985  (50 
FR  28757.  )uly  16, 1985). 

2.  The  authority  citation  for  15  CFR 
Parts  779  and  799  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  by  Pub.  L  9»- 
64  of  )ulv  12. 1985,  and  by  Pub.  L  100-418  of 
August  23, 1988;  E.0. 12525  of  )u!y  12. 1985  (50 
FR  28757.  )aly  16. 1985):  Pub.  L  95-223  of 
December  28, 1977  (50  U.S.C  1701  et  seq); 
E.G.  12532  of  September  9. 1985  (50  FR  36861. 
September  10, 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925.  September  6. 
1986):  Pub.  L  99-440  of  October  2. 1988  (22 
U.S.C.  5001  et  seq);  and  E.0. 12571  of 
October  27, 1986  (51  FR  39505.  October  29. 
1986). 

PART  774— lAMLNDED] 

3.  Section  774.2  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  774.2    Parmissive  reexports'. 


*  See  t  774.8  for  efFect  on  foreign  lawi. 
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(2)  Could  be  exported  frorr.  the  United 
States  to  the  new  country  of  destination 
under  General  License  Cl.V  * 


PART  779-{  AMENDED! 

4,  Supplement  No.  3  to  Part  7~9  is 
aniended  by  revisina;  paragraph  (c)  of 
the  "List  of  Software  Subiect  to  This 
Supplement  to  Part  7-9"  to  read  as 
follows; 

Supplement  No.  3  to  Part  779  Computer 
Software 


liat  of  Software  Subject  to  this  Supplement 
to  Part  779 


(c)  "Specially  designed  software"  for 
equipment,  as  follows. 

(1)  Manufacturing  and  testing 
equipment  (for  optical  fiber,  optica! 
cable  and  other  cables)  controlled  under 
ECCN  1333  A: 

(2)  Navigation  and  direction  finding 
equipment  controlled  under  ECCN 
150lA(b); 

(3)  Equipment  controlled  under  ECCN 
130lA(c): 

(4j  Equipment  controlled  under  ECCN 
1 3IJ2A. 

(5)  Equipmen'  controlled  under  ECCN 
1510A,  ' 

(fi)  Equipment  controlled  under  ECCN 
15;6A. 

(7)  Equipment  controiifd  under  ECCN 
1519A, 

(e)  Equipment  controlled  under  ECCN 
15:0A, 

(91  Fauipment  controlled  under  ECCN 
1529  A 

(10)  Equipment  controlled  under 
ECCN  1533A; 

(U)  Equipment  controlled  under 
ECCN  I'^rA, 


PART  799— [AMENDED] 

S:;cp!p-r-''r^  .V)  7  to  §  799.1— /AwendedJ 

5.  Ir.  Supplement  No.  1  to  §  799.1  (the 

Commodity  Control  List),  Com.modity 
Croup  3  (General  Industrial  Equipment], 
ECCN  1353.A  is  amended  by  revising  the 
heading  and  by  adding  a  Note 
i.Tim.edia'.ely  following  the  heading  to 
redd  as  follows: 


1353A  Manufacturing  and  testing  equipment 
for  optical  fiber,  optical  cable  and  other 
cables,  and  specially  designed  components 
therefor. 

Note:  For  "specially  designed  software  . 
see  Supp.  No.  3  to  Part  779. 
•         •         *         •         • 

6.  In  Supplement  No.  1  to  §  799.1  [the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment],  the 
"GLVS  Value  Umit"  paragraph  for 
ECCN  1425A  (Commodity  Group  4)  is 
revised  to  read  "GLVS  Value  Limit  SO 
for  all  destinations." 

Da'cd-  April  24. 1989. 
.Michael  E.  Zar.haria. 
Assistant  Secretary  for  Export 
Administration. 
[FR  Doc.  89-10260  Filed  4-28-89;  8:45  am] 
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•  The  p«rmis<lv?  -eespor'  pn'.iS'o'",s  wt  I'ur'.l 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  C«=h  Part  2200 

Rules  of  Procedure 

agency;  Occupational  Safety  and 
Health  Review  Commissioa 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Commission's  procedural  rules  in  two 
respects.  First,  the  Commission  amends 
its  rule  regarding  petitions  for 
interlocutory  review  of  rulings  by  the 
Commission's  Administrative  Law 
Judges  and  responses  to  such  petitions. 
The  Commission  also  amends  its  rule 
regarding  petitions  for  discretionary 
review  of  a  Judge's  decision  and 
statements  in  opposition  to  such 
petitions.  The  Commission  will  now 
require  that  all  petitions  for 
interlocutory  or  discretionary  review  by 
the  Commission  and  responses  thereto 
filed  by  employers  who  are  corporations 
disclose  any  corporate  parents, 
subsidiaries,  or  affiliates.  This 
additional  disclosure  will  assist  the 
Commission  members  in  identifying 
proceedings  in  which  recusal  or 
disqualification  may  be  appropriate. 
In  addition,  pursuant  to  28  U.S.C. 
2112(a)(2),  which  requires  that  agencies 
designate  an  officer  to  receive  copies  of 
petitions  for  appellate  court  review  of 
agency  orders,  the  Commission  amends 
its  Rules  of  Procedure  to  designate  its 
Executive  Secretary  to  be  that  officer. 
EFFECTIVe  DATE:  Mav  1    1989 
FOB  FURTHER  INFORMATION  CONTACT: 

Earl  R.  Ohman.  Jr.,  General  Counsel, 
(202)  634-4015. 

SUPPLEMENTARV  INFORMATION:  The 

Commissiuii  finus,  in  accordance  with 


the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(3)(A)),  that  these  revisions 
relate  solely  to  agency  organization, 
procedures,  or  practices.  Therefore  they 
are  not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportunity  for  comment. 
These  revisions  are  effective  upon 
publication  in  the  Federal  Register. 

I.  Disclosure  of  Corporate  Parents, 
Subsidiaries,  or  Affiliates 

Ethics  standards  applicable  to  the 
members  of  the  Commission  preclude 
members  from  participating  in  cases  in 
which  they  have  a  financial  interest  in  a 
party  to  the  proceeding.  Normally,  a 
Commission  member  will  be  able  to 
identify  a  proceeding  from  which  he 
should  recuse  himself  because  he  has  a 
financial  interest  in  a  named  party. 
However,  the  need  for  recusal  may  not 
be  readily  apparent  if  a  Commission 
member  has  a  financial  interest  not  in 
the  named  party  itself  but  in  a  corporate 
parent,  subsidiary,  or  affiliate  of  that 
party.  Disclosure  of  the  full 
organizational  structure  of  a  corporate 
party  will  greatly  assist  the  Commission 
members  in  avoiding  such  conflicts  of 
interest.  So  that  the  Commission  can  be 
certain  that  the  necessary  information 
has  been  disclosed,  the  amended  rule 
also  requires  a  corporate  party  that  has 
no  parents,  subsidiaries,  or  affiliates  to 
so  state.  In  addition,  the  rule  requires 
that  a  corporate  party  advise  the 
Commission  of  any  changes  to  its 
disclosure  statement. 

In  view  of  the  importance  of 
disclosure,  the  Commission  may  in  its 
discretion  refuse  to  accept  a  petition  or 
response  that  fails  to  comply  with  the 
disclosure  requirem.ents. 

n.  Commission  DesignatioD  of  Executive 
Secretary  and  Office  of  the  Executive 
Secretary  Pursuant  to  Pub.  L.  100-236 

Public  Law  100-236,  101  Stat.  1731-32 
(1988),  codified  as  28  U.S.C.  2112(a). 
requires  in  subsection  (a)(2)  that  each 
government  agency  designate  an  office 
and  officer  to  receive  copies  of  petitions 
for  review  of  agency  orders  from  the 
persons  instituting  the  review 
proceedings  in  a  court  of  appeals.  The 
statute  provides  that  if  proceedings  are 
instituted  in  two  or  more  courts  of 
appeal  to  review  the  same  agency  order, 
and  the  agency  receives  copies  of  those 
filings  within  ten  days  of  the  agency 
order,  the  Judicial  Panel  on  Multidistrict 
Litigation  will  determine,  by  random 
selection,  the  court  of  appeals  in  which 
to  consolidate  the  petitions.  In 
accordance  with  the  statute  the 
Commission  designates  the  Executive 
Secretary,  and  the  Office  of  the 


E.xecutive  Secretar>',  of  the  Commission 
as  the  officer  and  office  to  receive, 
pursuant  to  28  U.S.C.  2112(a)(ll,  copies 
of  petitions  for  review  of  Commission 
orders. 

List  of  Subjects  in  29  CFR  Part  2200 

1  leanng  and  appeal  procedures, 

Administrative  practice  and  procedure, 

Ex  parte  communications,  Lawyers. 

jg» 
Text  of  Amendment 

Title  29.  Chapter  XX,  Part  2200  of  the 
Code  of  Federal  Regulations  is  amenaed 
as  follows: 

FART  2200— [AMENDED] 

1.  The  authority  citation  for  Part  2200 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  661(g).  Sec.  2200.96  is 
also  issued  under  28  U.S.C.  2112ia] 

2.  Sectirn  2200.73  is  amended  by 
revising  paragraph  (b)  to  read  as 
foli'^ws; 

§  2200.73    Intertocutory  review. 
*         •         ♦         •         » 

[b]  Petition  for  interlocutory  review 
Within  five  days  following  the  receipt  of 
a  Judge's  ruling  from  which  review  is 
sought,  a  party  may  file  a  petition  for 
interlocutory'  review  with  the 
Commission.  Responses  to  the  petition, 
if  any,  shall  be  filed  within  five  days 
following  service  of  the  petition.  A  copy 
of  the  petition  and  responses  shall  be 
filed  with  the  Judge.  The  petition  is 
denied  unless  granted  within  30  dnys  of 
the  date  of  receipt  by  the  Comm)s,s'on  s 
Executive  Secretary.  A  corporate  party 
that  files  a  petition  for  interlocutory 
review  or  a  response  to  such  a  pefition 
under  this  section  shall  also  comply 
with  the  provisions  of  §  2200.91[hl 
requiring  a  declaration  of  corporate 
parents,  subsidianes,  and  affiliates  or.  if 
applicable,  a  statement  that  there  are  no 
corporate  parents,  subsidiaries,  or 
affiliates.  In  its  discretion  the 
Commission  may  refuse  to  accept  for 
filing  a  petition  or  response  that  fails  to 
comply  with  this  disclosure  requirement. 
A  corporate  party  filing  the  declaration 
required  by  this  paragraph  shall  have  a 
continuing  duty  to  advise  the  Executive 
Secretary  of  any  changes  to  its 
declaration  until  the  Commission  either 
denies  the  petition  for  interlocutory 
appeal  or  issues  its  decision  on  the 
merits  of  the  appeal. 

3.  Section  2200.91  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i)  and  adding  a  new- 
paragraph  (h)  to  read  as  follows 

§  2200  91     Discretionary  review;  Petitions 
tor  discretionary  review;  Statements  In 
opposition  to  petitions. 


(h)  Corporatye  parents,  subsidiaries, 
and  affiliates:  disclosure — (1)  General. 
Any  petition  for  review  or  cross-petition 
for  review  filed  under  this  section  by  a 
corporation,  or  any  statement  in 
opposition  to  a  petition  for  review  filed 
under  paragraph  Ig)  of  this  section  by  a 
corporation,  shall  be  accompanied  by  a 
declaration  hsting  all  parents, 
subsidiaries,  and  affiliates  of  that 
corporation  or  stating  that  the 
corporation  has  no  parents,  subsidiaries, 
or  affiliates,  whichever  is  applicable. 

(2)  Failure  to  disclose.  The 
Commission  in  its  discretion  may  refuse 
to  accept  for  filing  a  petition  for  review 
or  statement  in  opposition  that  fails  to 
include  the  disclosure  declaration 
required  by  this  paragraph, 

(3)  Continuing  duty  to  disclose.  A 
party  subject  to  the  disclosure 
requirement  of  this  paragraph  has  a 
continuing  duty  to  notify  the  Executive 
Secretary  of  any  change  in  the 
information  on  the  disclosure 
declaration  until  the  Commission  either 
issues  a  final  order  disposing  of  the 
proceeding  or  remands  the  proceeding  to 
the  Judge. 

4.  A  new  §  2200.96  is  added  to  read  as 
follows; 

§  2200.96     Commission  receipt  pursuant  lo 
28  U.S.C.  2t  12(aHi)  of  copies  ot  petitions 
for  judicial  review  of  Commission  orders 
wtien  petitions  for  review  are  file<l  in  two  or 
more  courts  of  appeals  with  respect  to  t^e 
same  order. 

The  Cu.^imission  officer  and  office 
designated  to  receive,  pursuant  to  28 
U.S.C.  2112(a)(1).  copies  of  petitions  for 
review  of  Commission  orders,  from  the 
persons  insfituting  the  review 
proceedings  in  a  court  of  appeals,  are 
the  Executive  Secretary  and  the  Office 
of  the  Executive  Secretary  at  the 
Commission's  office,  1825  K  Street  NW., 
Washington,  DC  20006.  Five  copies  of 
the  petition  shall  be  submitted  pursuant 
to  this  section.  Each  copy  shall  state 
that  it  is  being  submitted  to  the 
Commission  pursuant  to  28  U.S.C.  2112 
by  the  persons  or  person  who  filed  the 
petition  in  the  court  of  appeals  and  shall 
be  stamped  by  the  court  with  the  date  of 
filing. 

Note:  28  use.  2112(a)  contains  certain 
applicable  requirements. 

Date:  April  26. 1989. 
E.  Ross  Buckley, 
Chairman. 

Date:  April  25, 1989. 
Linda  L  Arey, 
Commissioner. 
[FR  Doc.  10329  Filed  4-28-89;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Service 
36  CFR  -''art  '  ? 

Katmai  Naticrxai  Fan*.  ar»d  Preserve,  AK 

agency;  National  Park  Service,  Interior. 
ACTION  Final  rule. 

s jMMARv:  The  National  Park  Service  is 
modifying  the  fishing  regulations  for  the 
Brooks  River  in  Katmai  National  Park 
and  Preserve.  These  regulations  allow  a 
bag  limit  of  one  fish  per  day.  In  addition, 
a  minor  change  is  made  to  existing 
regulation  dates  for  an  open  bait  season 
on  that  portion  of  the  Naknek  River 
within  the  park  to  remain  consistent 
with  changing  State  of  Alaska  (State) 
regulations.  These  regulations  are 
necessary  to  continue  safely 
accommodating  use  of  the  popular 
Brooks  River  fishery  by  anglers,  while 
maintaining  a  healthy  fishery  for  bear 
populations  which  feed  there.  Current 
bag  Umits  of  5  salmon  and  2  trout — the 
two  species  for  which  the  river  is 
popular — encourage  many  anglers  to 
keep  fish  in  their  immediate  possession 
or  in  the  nearby  area  while  seeking  to 
fill  these  catch  Umits.  By  providing  less 
opportunity  for  anglers  to  retain  large 
bag  limits  of  fish  in  the  area,  there  will 
be  less  chance  of  bear/human  conflicts 
caused  by  bears  associating  humans 
with  food.  The  effect  of  the  regulations 
will  be  to  reduce  the  potential  for 
conflicts  between  bears  and  humans  in 
the  area,  while  protecting  the  natural 
fish  resources  available  to  bears  along 
the  Brooks  River.  This  is  a  primary  goal 
of  park  management,  as  stated  in  (he 
park's  General  Management  Plan 
(CMP). 

EFFECTIVE  DATE   May  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  Hurd.  Chief  Ranger.  Katmai 

Nationai  Park  and  Preserve,  P.O.  Box  7, 

King  Salmon.  AK  99613.  Telephone  (907) 

246-3305. 

SUP«>lF»'Fsr  ftRY  INFORMATION: 

Background 

This  regulation  addresses  a  specific 
management  problem  involving  bear 
and  human  interactions  along  the 
popular  Brooks  River.  It  is  not  a 
response  to  any  known  depletion  in  fish 
populations  or  fisheries  habitat 
impairment.  It  also  corrects  a  conflict 
between  State  and  Federal  laws  and 
regulations  regarding  bait  fishing  along 
those  portions  of  the  Naknek  River 
within  the  park. 

In  the  summer  of  1987.  the  National 
Park  Service  submitted  a  proposal  to  Iho 
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State  Board  of  Fisheries  for  a  charge  in 

the  State  fishing  regulations  Current 
State  regulations  affecting  the  Brooks 
River  fishery  allow  for  a  bag  and 
possession  limit  of  5  salmon  and  2 
rainbow  trout  dunng  the  summer  fishing 
season.  The  National  Park  Service 
proposal  had  the  same  objectives  as  this 
rjlem,aking.  but  differed  by  being 
applicable  to  all  nvers  within  the  ptirk 
and  preserve,  and  by  changing  bag 
lim.its  for  salm.on  only.  It  also  did  not 
address  changes  to  bait  fishing 
regulations  for  the  Naknck  River.  The 
Board  failed  to  approve  this  proposal, 
based  in  part  on  a  determination  from 
the  Department  of  Fish  and  Game  that 
the  fishery  was  healthy  and  that  the 
proposed  action  addressed  other 
management  corsiderations  not  in  the 
purview  of  the  Board,  The  Board  also 
expresspd  concern  ahcit  the  large  area 
covered  by  the  proposal  and  some 
confusion  about  the  obi-'C'ives.  It  was 
recognized  by  the  Depdrtmtnt  of  Fish 
and  Came  at  the  Bcjrd  mf^eting  that  the 
National  Park  Service  had  the  authority 
to  promulgate  regulations  to  address  the 
proble.m. 

Mr  Chairman,  this  is  a  proposal  put  in  by 
the  park  service  that  encompasses  a  fairly 
IdPse  chu.ik  of  real  estate  *  *  *  most  of 
wh.ch  has  fairly  limited  angling  pressure. 
Salmon  stocks,  particularly  in  the  Naknek 
d.-3:nag'.>  appear  to  be  healthy  and  staff 
[Department  of  Fish  and  Game]  see  no 
biological  reason  to  further  limit  the  sport  bag 
limits  there.  They're  presently  five  a  day.  five 
in  possession  m  much  of  that  area.  The  park 
service  has  the  authonty  to  do  this  if  they 
reed  to  *  *  '  (transcript  from  taped 
p"oceedings  of  State  Fish  Board  meeting, 
Uecemlwr  17.  I98"i  Anchorage.  Alaska). 

Consequently,  the  bag  limit  provision 
of  this  rulemaking  is  a  modified  version 
of  the  earlier  submission  to  the  State 
.md  5  specific  to  the  Brooks  River. 

T'>'  Briioks  River  and  its  surrounding 
aquatic  resources  are  major  habitats  for 
a  diversi'v  of  fish  and  wildlife  species. 
R,-  nSow  tret  and  salmon  are  the  most 
<i-'  .n  1  mt  fsh  '^rf'cies  in  Brooks  River. 
Arr  •  !-  3MV .  ;  X  ard  Arctic  char,  as  well 
as  ether  spei  les,  are  also  present.  This 
EOuPce  of  high-protein  food  is  of  critical 
importance  to  bear  populations  during 
their  short  feeding  season  before 
hibernation. 

Because  of  this  diverse  ecosystem,  the 
Brooks  River  is  well-known  and  popular 
among  both  park  anglers  and  visitors 
interested  in  being  able  to  view  the 
Alaska  brown  bear  in  its  natural 
habitat.  Park  managers  in  Katmai  have 
always  been  conscious  of  and 
concerned  about  the  management  of  this 
important  area.  The  Alaska  National 
Interest  Lands  Conservation  Act  (Pub.  L 
96-^8")  f  AXILCA),  which  added  further 


acreage  to  the  area,  mandated  that  the 
new  park  is 

to  be  managed  for  the  following  purposes. 
among  others:  To  protect  habitats  for,  and 
populations  of,  fish  and  wildlife  Including 
*  *  *  high  concentrations  of  brown/grizzly 
bears  *  *  *  and  *  *  *  to  maintain 
unimpaired  the  water  habitat  for  significant 
salmon  populations  *  *  *  (section  202(2)  of 
ANILCA;  16  U.S.C.  410hh-l(2)). 

Congress  also  determined  that  Katmai 
should  be  managed  to  protect 
"recreational  features".  Sport  fishing  is 
permitted  within  national  park  areas  in 
Alaska  (section  1314  of  AMLC A,  16 
U.S.C.  3202:  36  CFR  2.3, 13.21 )  Providing 
for  the  use  of  the  Brooks  River  by 
recreational  anglers  and  natiu-al 
predator  activities  of  the  area's  brown 
bears  poses  both  a  resource 
management  problem  affecting  the  bears 
and  a  safety  concern  for  humans. 

The  General  Management  Plan  (GMP) 
for  the  park,  prepared  pursuant  to 
section  1301  of  ANILCA  (16  U.S.C.  3191). 
addresses  specific  management 
responsibilities  and  objectives  regarding 
Brooks  River.  The  plan  notes  that: 

Visitors  have  traditionally  come  to  the 
Brooks  Camp  developed  area  to  fish,  visit  the 
Valley  of  Ten  Thousand  Smokes,  and  watch 
Alaska  brown  bears  in  their  natural 
environment.  This  development  and  the 
associated  activities  intrude  on  prime  bear 
habitat.  The  result  has  been  potentially 
dangerous  conflicts  between  bears  and 
humans  in  this  area.  The  issue  is  impacts  on 
bears  while  still  providing  for  visitor 
activities  in  this  portion  of  the  park. 

The  objectives  of  the  bear 
management  plan  for  Katmai.  as  stated 
in  the  GMP,  are: 

•  *  *  to  retain  a  naturally  regulated 
population  of  brown  bears  in  the  park  and  to 
preclude  the  food-reinforced  attraction  of 
bears  to  people  and  thereby  minimize 
confrontations  between  bears  and  people. 
The  plan  calls  for  *  *  *  minimizing  human 
impacts  on  bear  behavior  and  patterns  of 
habitat  use  *  *  *. 

With  the  Brooks  River  being  such  an 
important  habitat  for  bear  populations 
and  the  nearby  Brooks  Camp  being  the 
major  overnight  visitor  use  area  in  the 
park,  these  objectives  are  of  specific  and 
immediate  importance  to  this  area. 

Sport  fishing  along  the  Brooks  River, 
as  well  as  elsewhere  within  the  park,  is 
regulated  by  appropriate  National  Park 
Service  regulations  in  36  CFR  2.3. 13.21. 
and  13.66  and  by  applicable  State  of 
Alaska  fishing  regulations.  Current  State 
'  regulations  affecting  the  Brooks  River 
fishery  allow  for  a  bag  and  possession 
limit  of  5  salmon  and  2  rainbow  trout 
during  the  summer  fishing  season.  Park 
policy  requires  that  any  fish  kept  is  to  be 
immediately  taken  to  a  nearby  fish 
cleaning  house  away  from  the  river  to 


be  cleaned  and  stored.  This  policy 
reduces  the  chance  of  bears  obtaining 
fish  caught  by  people,  thereby  learning 
to  associate  the  easy  acquisition  of  fish 
with  human  fishermen  and  disrupting 
the  bear's  natural  feeding  cycle. 

However,  an  increasing  number  of 
anglers,  some  who  travel  into  the  Brooks 
River  area  specifically  to  fish  for  the 
maximum  legal  take,  often  do  not  take 
their  fish  directly  to  the  cleaning  house. 
and  instead  cache  fish  they  have  caught 
along  the  shore — a  practice  that  cannot 
be  prevented  by  any  but  the  most 
aggressive  and  costly  law  enforcement 
measures.  Bears  are  then  attracted  to 
this  food  source,  encouraging  dangerous 
bear/human  interactions. 

This  rulemaking  amends  36  CFR  13.66, 
which  is  specific  to  Katmai  National 
Park  and  Preserve,  by  establishing  a 
total  daily  bag  limit  of  one  fish, 
regardless  of  species,  on  the  Brooks 
River  A  minor  amendment  la  3f>  Ci'R 
13.B6(ai(l!  removes  the  da'es  dunng 
which  bait  fishing  is  allowed  along  the 
Naknek  River  to  conform  with  changing 
State  regulations. 

Effects  of  Rulemaking 

These  changes  have  the  effect  of 
elim.mating  the  opportunity  for  anglers 
to  store  their  catch  along  the  river 
banks,  which  tempts  bears  to  feed  on 
the  fish,  and  will  help  to  maintain  a 
healthy  fisherv  for  the  bears.  The 
immiediate  effect  will  be  to  cause  those 
anglers  who  fish  the  Brooks  River 
mainly  to  acquire  food  to  procure  their 
fish  elsewhere.  Numerous  other  areas 
-rich  in  fish  resources  are  available  in  the 
nearby  vicinity  for  these  anglers.  Sport 
fishing  for  enjoyment  will  not  be 
restricted,  and  one  fish  can  still  be 
retained  if  desired.  Human  safety  and 
the  protection  of  natural  bear 
populations,  both  in  the  short  and  long 
term,  should  be  greatly  improved.  Long 
term  effects  vvill  be  a  continued  healthy 
fishery  resource,  a  lessening  of  the 
chances  for  bear/human  confrontations. 
and  an  improvement  in  the  natural 
feeding  habitat  for  bears.  By  removing 
dates  from  the  National  Paik  Service 
regulation  for  bait  fishing,  the  Naknek 
River  bait  fishing  season  will  conform 
with  any  changes  in  State  law  for  bait 
fishing. 

Options  Considered 

Other  manage.T.ent  options  based  on 
stated  management  objectives  in  the 
GMP  were  also  considered  in 
developm.ent  of  this  rulemaking.  These 
options  include  closing  all  or  portions  of 
the  area  to  hum.an  use.  restricting  the 
Brooks  River  to  catch-and-releasc 
angling  only,  or  eliminating  angling 


along  the  river  during  certain  time 
periods  or  seasons.  The  rulemaking  is  in 
accordance  with  stated  overall 
managem.ent  objectives  and  is  less 
restrictive  than  other  options. 

Public  Participation  ^ 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
The  proposed  rulemaking  was  published 
m  the  Federal  Register.  Vol  53,  No.  152, 
Monday,  .\ugust  3, 1988.  Written 
comments  on  the  proposed  r\ilem.aking 
were  accepted  f^r  a  60  day  period, 
through  October  7,  1988.  In  addition,  two 
public  hearings,  one  in  .Anchorage  and 
one  in  King  Salm.on,  .Ala-.-'ka.  were  held 
during  the  com.m.enf  period. 

Six  written  comments  were  received 
during  the  comment  period.  Two  letters 
received  were  from,  lodge/air  taxi 
owners  and  operators  who  suggested 
the  proposed  rulemaking  did  n:)t  restrict 
the  sport  fishing  enough  and  suggested 
that  Brooks  River  and  others  in  the  park 
and  preserve  should  be  made  c.i'ch  and 
release  only  fisheries.  The  Alaska  Field 
Office  of  the  Sierra  Club  wrote  a  letter 
supporting  the  one  fish  limit.  A\n 
individual  from  Dutch  Harbor.  Alaska 
supported  the  one  fi.sh  limit.  The 
VV'ildlife  Legislative  Fund  of  America 
wrote  that  they  were  opposed  to  the  bag 
limit  restriction  because: 

The  State  of  .'Maska  operates  a  brown  bear 
river  program  which  is  reputedly  the  best  in 
the  world  in  the  McNeil  River  State  Game 
Sanctuary  not  far  from  'he  locale  of  your 
proposed  regulatory  change.  It  is  my 
understanding  that  this  program  operates 
very  well  without  the  type  of  rcstririion  you 
propose. 

This  comment  was  not  applicable  to 
the  situation  and  illustrated  confusion 
on  the  part  of  the  author,  i,e  ,  McNeil 
River  sanctuary  does  not  allow  any 
fishing  and  restricts  the  number  of 
people  allowed  to  visit  the  area,  who 
must  acquire  a  permit  and  be  guided  at 
all  times. 

The  State  of  Alaska.  Department  of 
Fish  and  Game  wrote  objecting  to  the 
proposed  rulemaking  stating  they  were: 

*    ■   *  conremed  that  your  new  regulation 
will  be  ineffective  in  sign.ficantly  reducing  or 
eliminating  occur'^ence  of  human-bear 
interactions  at  the  Brooks  River  This  may 
place  unnecessary  restrict;on  on  sport  fishing 
activities  without  commensurate  benefit. 

During  the  summer  of  1988.  with  a 

temporary  restriction  which 
implemented  a  one  fish  bag  limit  for  the 
Brooks  River,  park  personnel  noted  a 
significant  reduction  in  the  number  of 
bear/human  interactions  o\'er  fish  from 
the  previous  summer  season.  Based  on 
only  a  single  season  of  observation,  the 


National  Park  Sei-vice  believes  a  notable 
decrease  in  the  potential  num.ber  of 
bear/human  interactions  can  be 
achieved  with  the  bag  limit  reduction  as 
proposed. 

Four  comments  were  made  during  the 
two  public  heanngs.  Two  commentors 
were  very  much  in  favor  of  the  proposed 
rulemaking  citing  its  necessity  due  to 
safety  concerns  while  still  continuing  to 
allow  sport  fishing  to  occur  in  the  area. 
One  commentor,  representing  the 
Alaska  Sport  Fishing  Association,  was 
opposed  to  the  rulemaking  because  it 
would  r3duce  the  opportunities  for  sport 
fishermen  to  retain  their  catch  when 
there  was  no  shortage  of  fish  in  the 
river.  The  fourth  commentor  suggested 
zoning  the  river  so  people  fishing  in  that 
portion  of  the  river  near  the  fish 
cleaning  house  could  retain  a  total  of  5 
fish  and  those  fishing  upstream  (beyond 
an  identifiable  land  form),  some 
distance  away  from  the  fish  cleaning 
house,  would  have  a  bag  limit  of  one 
fish,  as  proposed.  For  enforcement 
reasons,  the  National  Park  Service  does 
not  see  this  option  as  a  practical 
alternative. 

Upon  further  analysis  of  the  proposed 
rule,  and  after  one  season  with  a  similar 
temporary  restriction  in  effect,  the 
National  Park  Service  has  chosen  to 
modify  the  proposed  rule  for 
clarification  purposes.  The  modification 
deletes  the  second  sentence  of 
1 13.66(b)(3)  and  adds  the  following: 

No  person  may  retain  more  than  one  fish 
per  day  caught  on  Brooks  River,  on  the 
waters  between  the  posted  signs  200  yards 
from  the  outlet  of  Brooks  Lake,  or  on  the 
water  between  the  posted  signs  200  yards 
from  the  mouth  of  Brooks  River  on  Naknek 
L.ake. 

The  second  sentence  is  being  deleted 
anticipating  that  the  State  may  chose  in 
the  future  to  restrict  the  bag  limit  to  zero 
or  make  the  river  a  catch  and  release 
fishery  for  certain  species.  Based  upon 
the  past  summer  experience,  the 
National  Park  Service  has  found  it 
necessary  to  define  the  area  within 
which  the  bag  limit  will  apply,  thus  the 
new  wording  found  in  §  13.66(b)(3). 

Drafting  Information 

The  primary  authors  of  these 
regulations  are:  Tony  Sisto,  Park  Ranger: 
and,  Lou  Waller,  Chief  Division  of 
Subsistence.  Alaska  Regional  Office, 
National  Park  Service,  Anchorage. 

Paperwork  Reduction  Act 

This  rulem.aking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 


Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope.  No  person  will 
be  prohibited  from  fishing  on  the  Brooks 
River  under  applicable  regulations.  The 
National  Park  Service  has  determined 
that  this  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health,  and  safety 
because  it  is  not  expected  to: 

(a)  Change  public  angling  habits  to  the 

extent  of  adversely  affecting  the 
aquatic  or  other  natural  ecosystem: 

(b)  Introduce  noncompatible  uses  wnich 

might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
pliysical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships  ur 

land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent  owners 

or  occupants. 
Based  on  this  determination,  this 
rulem.aking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  13 

Aircraft,  Alaska,  National  Parks. 
Reporting  and  recordkeeping 
requirements.  Traffic  regulafions. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  1  is  amended  as  follows: 

PART  i-s-rAMFNDED] 

1.  Ine  auinority  citation  for  Part  13 
continues  to  read  as  follows; 

Authority:  16  U  S.C.  1.  3.  462f«).  3101  et 
seq.;  sec.  13.05(b)  also  issued  under  16  L'.S.C. 
1361.1531. 

2.  By  revising  §  13.66  to  read  as 
follows: 

§  13.66    Katniat  National  Pari*  and 
Preserve. 

(a)  [Reserved] 

(b)  Fishing.  Fishing  is  allowed  in 
accordance  with  §  13.21  of  this  chapter, 
but  only  with  artificial  lures  and  with 
the  following  additional  exceptions: 

(1)  Bait,  as  defined  by  State  law  may 
be  used  only  on  the  Naknek  River  during 
times  and  dates  established  by  the 
Alaska  Department  of  Fish  and  Game, 


18494 


Federal  Register  /  Vol.  54.  \o.  82  /  Monday,  May  1,  1989  /  Rules  and  ReKulations 


and  only  from  markers  located  lust 


DATE;  This  action  will  be  effective  on  the  EPA  a  plan  that  provides  for 


Federal  Resister  /   Vol.  ,54,  No.  til  /   Mor.uciv.  .May  1.  1989  /  Rules  and  Re- 


was  approved  by  the  EPA  on  Idnudr>  4.       views  this  as  a  noncontroversial 

1982  (47  FR  21iZl,  By  choosine  the  amendment  and  antirinafps  nn  aHtrcrca 


(c)  •   •  • 


t^  >k«  A  .L 


18494 


Federal  Register  '  Vol    54.  No.  82  /  Monday,  May  1.  1989  /  Rules  and  Regulations 


Federal  Resister  /  Voi.  54,  No.  82  /  Monday,  May  1,  1989  /  R:! 


._.!     ,-. 


and  c^.Iy  from  markers  located  just 
abave  Trefon's  cabin  downstream  to  the 
park  boundary 

(2)  Flyfishing  only  is  allowed  on  the 
Brooks  River  between  Brooks  Lake  and 
the  posted  signs  near  Brooks  Can~p 

(3)  No  person  may  retain  more  thrin 
one  fish  per  day  caught  on  Brooks  R:ver, 
on  the  waters  between  the  posted  signs 
200  ysrds  from  the  outlet  of  Brooks  lake, 
or  on  the  water  between  the  posted 
Signs  200  yards  from,  the  mouth  of  the 
Brooks  RiVer  on  Naknek  Lake. 

Becky  L  Norton  Dunlop, 

Assis'.art  Secftc-y  ''or  Fish  and  Wildlife 

Parks 

Date  .April  ::.  1^9 
\\K  Doc.  89-10416  Filed  4-2&-e9-.  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3553-2J 

Approval  and  Promulgation  of 
Implementation  Plan;  State  of 
Arkansas;  Revisions  of  ttie  Arkansas 
Air  Pollution  Control  Regulations  for 
Particulate  Matter  (PMto) 

AGENCY:  Envir  inm.pn'dl  Protection 

Agency  iRP.A 

ACTJOH:  Finai  n.i!emdking. 


summary:  This  Federal  Register  notice 

approves  the  revisions  to  the  Arkansas 
State  Implementation  Plan  (SIP)  by  (1) 
adopting  National  Ambient  Air  Quality 
Standards  fNA.AQS)  for  all  pollutants  as 
m  effect  on  fuiv  'i\.  1987.  f2)  adding  new 
par'iculd'p  mat'f'r  definitions,  (3) 
revising  the  P'''\"ntion  of  Significant 
Detenoration  of  Air  Quality  (PSD)  SIP 
regulations  by  readoption  of  the  Federal 
regulations  as  in  efiect  on  [uiy  31  T'S:*, 
and  (4)  revising  subsection  f'lx)  of 

Section  4,  Permits ',  The  State  of 
.Arkansas  suhmi'ted  these  revisions  in 
response  to  the  EPA's  promulgation  of 
the  particulate  matter  (PMio)  .N'AAQS 
and  related  regulations  on  [uly  1.  198". 
These  revisions  "nable  the  State  to 
implement  and  enforce  the  .N'.AAQS  for 
allpollutants  including  P.Mio.  and 
modify  the  affected  State  regulations  for 
meeting  the  regulatory  requirements  of 
particulate  ma"er  m  terms  of  the  PMio. 
This  SIP  revision  is  approved  under  the 
statutory  requirf'm.ents  of  sections  110 
and  160^169  of  the  Clean  Air  .Act  as 
amended  August  1977 

Today  s  :'otice  is  published  to  advise 
the  public  that  EPA  is  approving  the 
Arkansas  SIP  revision  for  the  subjects 

men'ioned  above  The  ra4'onale  for  this 
approval  is  contained  in  this  notice. 


date:  This  action  will  be  effective  on 
}une  30, 1989,  unless  notice  is  received 
within  30  days  that  adverse  or  critical 
comments  will  be  submitted. 
addresses:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 

SIP  New  Source  Section:  Air  Programs 
Branch:  Air,  Pesticides  and  Toxics 
Division.  Environmental  Protection 
Agency.  Region  6, 1445  Ross  Avenue 
Dallas,  Texas  75202.  Telephone:  (214J 
655-7214 
Division  of  Air  Pollution  Control. 
.Arkansas  Department  of  Pollution 
Control  and  Ecology,  8001  National 
Drue.  P.O.  Box  9583,  Little  Rock. 
Arkansas  72209,  Telephone:  (501)  562- 
7444. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  j.  Behnam.  P  E.;  SIP  .New  Source 
Section.  .Air  Programs  Branch. 
Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202.  telephone  1214)  65S-7214. 
SUPPtEMEMTARY  INFORMATION:  The  1977 
amendments  to  the  Clean  Air  Act 
(sections  108  and  109)  require  that  the 
Environmental  Protection  Agency  (EPA) 
review  and.  where  appropriate,  revise 
the  air  quality  criteria  and  ambient 
standards  every  five  years,  to  ensure 
that  the  standards  are  based  on  the  best 
scientific  information.  Pursuant  to  these 
requirements,  the  EPA  reviewed  the 
criteria  and  air  quality  standards  for 
particulate  matter  and  promulgated 
substantial  revisions  to  the  then  existing 
standards  on  July  1, 1987  (52  FR  24634). 
The  July  1, 1987,  particulate  matter  rules 
replaced  the  former  standards  for  total 
suspended  particulate  matter  (TSP)  with 
a  new  indicator  that  includes  only  those 
particles  that  are  (10)  micrometers  or 
smaller  in  diameter  (PMio).  The  new  24- 
hour  primary  (health-based)  standards 
limits  PMio  to  150  microgra.ms  per  cubic 
meter  of  air  (as  compared  to  260 
micrograms  per  cubic  meter  for  TSP).  In 
addition  to  the  24-hour  standard,  a  new 
PMio  annual  standard  is  set  at  50 
micrograms  per  cubic  meter  (as 
compared  to  75  micrograms  per  cubic 
meter  for  TSP).  The  promulgation  of  the 
PM 1 0  rules  resulted  in  several  other 
regulatory  revisions  which  are  the 
subject  of  this  notice. 

The  States  have  primary 
responsibility  for  implementing  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Under  section  110  of  the  Act. 
each  State  must  develop  and  submit  to 


the  EPA  a  plan  that  provides  for 
attainment  and  maintenance  of  each 
N.A.AQS  as  expeditiously  as  practicable 
within  certain  time  limits.  Furthermore, 
each  State  is  required  to  adopt  and 
submit  a  SIP  to  the  EPA  within  nine 
months  after  the  promulgation  or 
revision  of  a  primary  NAAQS. 

For  effective  implementation  of  the 
PMio  program  within  the  constraints  of 
the  available  resources,  the  EPA 
established  a  priority  ranking  which 
allowed  focusing  the  efforts  to  those 
areas  that  showed  significantly  high 
potential  for  not  meeting  the  PMio 
standards.  Using  the  then-existing  TSP 
data,  the  EPA  developed  an  analytical 
procedure  that  classified  all  of  the 
counties  of  the  nation  into  three  groups 
based  on  their  probability  of  not 
attaining  the  new  PMio  standards.  The         « 
primary  characteristics  of  each  group 
was  identified  as:  Group  I  included 
areas  with  a  high  probability  of  not 
attaining  the  standards.  Group  II 
contained  areas  where  the  existing  air 
quality  data  were  not  sufficient  to 
determine  if  they  were  attaining  the 
standards,  and  Croup  III  carried  areas 
where  there  was  a  high  probability  of 
attaining  the  standards  without 
additional  controls.  The  public  notice  of 
this  procedure  and  its  results  were 
published  in  the  August  7, 1987,  Federal 
Register  (52  FR  293U3).  Under  this 
scheme,  the  entire  State  of  Arkansas  is 
classified  as  Group  III  area. 

State  Submission 

On  June  3, 1988,  the  Governor  of 
Arkansas  submitted  several  revisions  to 
the  Arkansas  Aii  Pollution  Control 
regulations,  adopted  by  the  Commission 
on  Pollution  Control  and  Fxology  on 
March  25, 1988,  as  a  SIP  revision  along 
with  the  State's  other  supporting 
documents  for  approval.  These  revisions 
were  in  response  to  the  promulgation  of 
the  PMio  standards  and  related 
regulations  by  the  EPA  on  July  1, 1987. 
The  State's  submittal  contained  (1) 
adoption  of  all  .NAAQS  as  in  effect  on 
July  31. 1987,  including  the  PMio 
standards.  (2)  adoption  of  the  EPA 
definitions  for  particulate  matter,  (3) 
revisions  to  the  PSD  SIP  regulations  and 
readoption  of  the  Federal  PSD 
regulations  as  in  effect  on  July  31. 1987, 
and  (4)  changing  certain  references  to 
particulate  matter  in  the  SIP  permit 
review  regulations  to  refer  to  all 
pollutants  for  which  the  NAAQS  exists 
[subsection  f(ix)  of  "Section  4.  Permits"). 

The  Arkansas  Department  of  Pollution 
Control  and  Ecology  (ADPCE)  adopted 
the  NAAQS  and  the  Federal  PSD 
regulations  through  incorporation  by 
reference.  The  initial  Arkansas  PSD  SIP 


was  approved  bv  the  EPA  on  January  4. 
1982  (47  FR  2112),  By  choosing  the 
reference  adoption  date  as  July  31, 1987, 
the  ADPCE  adopted  not  only  the 
revisions  to  40  CFR  52,21  promulgated 
on  July  1.  1987,  but  also  the  revisions 
promulgated  between  June  25,  1982  and 
July  31, 1987,  including  promulgation  of 
the  new  source  review  visibility 
requirements,  the  revisions  to  the  EPA's 
Guideline  on  Air  Quality  Mode's,  and 
the  November  7,  1986,  restructuring  of  40 
CFR  Part  51  The  NA.AQS  and 
particulate  matter  definitions  are  added 
to  the  existing  State  regulations  under 
"Section  3.  Definitions ".  as  subsection 
(z)  through  (ff),  and  other  sections  of  the 
SIP  approved  regulations  are  modified 
to  reflect  the  PMio  provisions.  These 
revisions  are  identical  and  consistent 
with  the  EPA  requirements. 

All  areas  in  the  State  of  Arkansas  are 
currently  designated  as  a'tainment  for 
the  '.  jP  standards  (also  for  all  other 
pollutants)  and  it  is  reasonable  to 
assume  that  the  State's  existing 
regulations  will  continue  to  maintain 
and  protect  the  PMio  standards  in  the 
State.  For  this  reason,  ,ADPCE.  Division 
of  Air  Pollution  Control,  has  no  generic 
nnna'tainment  area  regulations. 
However,  the  ADPCE  has  begun  to 
monitor  for  PMio  and  has  submitted  a 
PMio  monitoring  network  plan  which 
has  been  approved  by  t'he  EP.A.  Should 
the  monitored  PMio  d.-ita  show  any 
exceedances  leading  to  a  violation  of 
the  standards,  by  the  methods  specified 
in  40  CFR  Part  50,  Appendix  K,  the  State 
will  have  !o  submit  nonattainment 
regulatory  controls,  control  strategies, 
and  implementation  pi,an  for  attaining 
and  mainta  n.ng  the  PMio  standard  in 
the  State. 

The  promulgation  of  the  PMio 
standards  impacted  40  CFR  Pari  51. 
Subpart  H— Prevention  of  .\\r  Pollution 
Emergency  Episodes,  The  A.'kansas  SIP 
does  not  have  any  regulation  requring 
air  pollution  emergency  episode  plans 
for  any  area.  The  appropriate  PMjo 
provisions  will  be  met  when  the  .ADPCE 
submits  a  complete  regulatory  revisions 
to  include  an  air  pollution  emergency 
episode  plan  in  its  SIP. 

Final  .Action 

The  EPA  has  reviewed  the  State's 
submittal  and  determined  that  the  State 
regulations  and  procedures  adequately 
meet  the  requirements  of  the  PMio 
standards  and  related  Feder._:l 
regulations  promulgated  by  the  EPA  on 
July  1. 1987.  Therefore,  the  EPA  is 
approving  all  of  the  revisions  submitted 
by  the  Governor  of  Arkansas  on  June  3, 
1988.  as  a  revision  to  the  Arkansas  SIP. 

EP.A  is  publishing  this  action  without 
prior  proposal  because  the  Agency 


l.atinns 


\Z-i 


views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  June  30, 1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  30, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Incorporation  by  reference  of  the 
Arkansas  State  Implementation  Plan 
was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982.  This 
rulemaking  is  issued  under  the  authority 
of  sections  110, 160-169,  and  301  of  the 
Clean  Air  Act.  42  U.S.C.  7410.  7423.  and 
7601. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Incorporation  by  reference.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons. 

Date:  March  30. 1989. 
Robert  E.  Layton,  Jr., 
Regional  A  dministrator. 

PART  52-1  AMENDED] 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  E— Arkansas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7542. 

2.  Section  52.170  is  amended  by 
adding  paragraph  (c)(27)  to  read  as 
follows: 

§  52.170    Identification  of  plan 


(c)  ♦  •  • 

(27)  Revisions  to  the  Arkansas  State 
Implementation  Plan  for  (1)  the  National 
Ambient  Air  Quahty  Standards  and 
particulate  matter  definitions 
(subsections  (z)  through  (ff)  of  "Section 
3.  Definitions").  (2)  Prevention  of 
Significant  Deterioration  uf  Air  Quality 
and  its  Supplement,  and  (3)  subsection 
f(ix)  of  "Section  4.  Permits  ",  as  adopted 
on  March  25, 1988.  by  the  Arkansas 
Commission  on  Pollution  Control  and 
Ecology,  were  submitted  by  the 
Governor  on  June  3. 1988. 

|i)  Incorporation  by  reference.  (A) 
Regulations  of  the  Aricansas  Plan  of 
Implementation  for  Air  Pollution  Control 
"Section  3.  Definitions",  subsections  (zj 
through  (ff),  as  promulgated  on  Maich 
25. 1988. 

(B)  Prevention  of  Significant 
Deterioration  Supplement  Arkansas 
Plan  of  Implementation  For  Air  Pollution 
Control,  as  amended  on  March  25. 19B8. 

(C)  Regulations  of  the  Arkansas  Plan 
for  Implementation  for  Air  Pollution 
Control  "Section  4.  Permits",  subsection 
f(ix).  as  promulgated  on  March  25,  iwe. 

(ii)  Other  material — None. 
3.  Section  52.181  is  revised  to  read  as 
follows: 

§  52. 181    Significant  deterioration  of  air 
quality. 

(a)  The  plan  submitted  by  the 
Arkansas  Department  of  Pollution 
Control  and  Ecology  that  incorporates 
by  reference  40  CFR  52.21  and  including 
State's  supplemental  document  are 
approved  as  meeting  the  requirements  of 
Part  C.  Clean  Air  Act  for  preventing 
significant  deterioration  of  air  quality 

(b)  The  requirements  of  sections  160. 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Federally  designated  Indian 
lands.  Therefore,  the  provisions  of 

§  52.21  (b)  through  (w)  are  hereby 
incorporated  by  reference  made  a  part 
of  the  applicable  implementation  plan 
and  are  applicable  to  sources  located  on 
land  under  the  control  of  Indian 
governing  bodies. 
[FR  Poc.  89-8307  Filed  4-28-89:  8:45  am) 
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summary:  The  ET.-X  h^-reby  places  th. 


Sincerely. 
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Acceptance  of  this  delegation  constitutes  request  of  February  8. 1989. 1  am  pleased  to 


1.  Steel  Plants:  Electric  Arc  Furnace 
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summary:  The  EP.^  hereby  p\dce<i  t'u^ 
public  on  notice  of  ;'s  delesation  of 
NSPS  authority  to  the  Vfancopa  Cou?'y 
Department  of  Health  Services 
(MCDHS),  This  artion  is  necessary  !o 
bnng  the  NSPS  program  de!e:j'iMnr.3  up 
to  date  with  reren'  EPA  p'ori-,ui',;,;i';or.s 
and  arr.endinents  of  these  categories 
This  action  does  not  create  any  new 
rf'Bulatory  requirements  affecting  the 
p  .blic  The  effect  of  the  delegation  is  to 
sh.ft  the  primary  p'-os'am  responsibility 
fcr  the  affected  NSPS  categories  from 
EPA  to  State  and  local  governments. 

EFFECTIVE  DATE:  July  1.  1988. 

FO«  FURTHER  INFORMATION  CONTACT; 

Cynthia  C,  Allen,  (A-2-3!,  S':,'- 
implementation  Plan  Section.,  Air 
Programs  Brar.ch,  Air  and  Toxics 
Division.  EPA.  Region  9,  215  Fremont 
Street.  San  Francisco.  CA  9-U05,  Tel: 
(-515)  974-7635  or  FTS,  4,>}--635. 

SUPPLEMENTARY  INFORMATION:  The 

MCDHS  has  requested  a-j'h':-!'\  fur 
delegation  of  certain  NSP'S  crt'fv'iru's 
Delegation  of  Authority  was  granted  tiy 
a  letter  dated  [uly  1,  1988,  a.nd  is 
reproduced  in  its  entirety  33  follows: 

Mr  Robert  VV  Ev^ns,  Chief, 

B-:reaii  of  Air  Pollution  Control,  Maricopa 

CoL,nty  Dfpartment  of  Health  Senices. 

lHf5  East  Roosevelt  Street,  Phoenix.  AZ 

83006 

Dear  .Mr  Evans:  in  response  to  your 
reques!  of  April  29.  '988.  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  ajthonty  to  implement  and  enforce 
(he  New  Source  Performance  Standards 
(NSPSi   We  hdve  reviewed  ycur  request  for 
r!e,ega'i.)n  and  have  f>jund  your  pr.'sent 
programs  and  procedures  to  be  acceptable. 
This  delegation  includes  authority  for  the 
fuilowing  source  categories: 


NSPS 


40  CF«  Part 
60  Subpart 


v:xarie  cxgaoic  «iu«3  %"xage  ve«-eis 
(including  oet"^'*-'^  xQr.id  s'orage 
vesse'Sl  •o<  •"ic  :.jcs!'~jc1',?o.  r»- 
cocsfucDOfi  0'  -ncx:-"  ,,:a*)Oc  com- 
merced a*19f  jL'y  20    *  -«•» 

lodcstnai  iur'ace  :o3!:-<5  plastic 
parts  'c  txsiress  nac"i'e5 

Hett  'esKtentiai  frooo  ri«at9's        


"b 


AAA 


_L 


.Acceptance  of  this  delegation  constitutes 
your  agreem.ent  to  follow  all  applicable 
provisions  of  40  CFR  Part  80.  including  use  of 
EPA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
th:s  letter  unless  ihp  L'  S  EPA  receives 
wntler^  notice  from,  yo  1  of  any  obiections 
within  10  days  of  receipt  of  this  letter  A 
notice  of  this  deleg-i'ed  authority  will  be 
published  m  the  Federal  Re^ster  in  the  near 
fu'ure 


Sincerely, 
Daniel  W.  McCovem. 
Regional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  MCDHS,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  MCDHS  at  the  address 
shown  in  the  letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  1857,  et 
seq). 

Datedi  March  31. 1989. 
John  Wise, 

Acting  Regional  Administrator 
[FR  Doc.  89-10394  Filed  +-28-89;  8:45  amj 
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40  CFR  Part  60 

lFRL-3564-4i 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  for  the 
State  of  Hawaii 

agency:  Environmental  Protection 

Agency  lEPA). 

ACTION:  Delegation  of  authority. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Hawaii  State 
Department  of  Health  (HSDH).  This 
action  is  necessary  to  bring  the  NSPS 
program  delegations  up  to  date  with 
recent  EPA  promulgations  and 
amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NSPS  categories  from 
Er.'\  to  State  and  local  governments. 
EFFECTIVE  DATE:  Date  of  each  letter. 

FOB  FURTHER  INFORMATION  CONTACT: 

Cynthia  G.  Alien  (A-2-3J,  Slate 
Implementation  Plan  Section,  Air 
Programs  Branch,  Air  and  Toxics 
Division,  EPA.  Region  9,  215  Fremont 
Street.  San  Francisco,  CA  94105,  Tel: 
(415!  9-4-~635  or  FTS-  4,54-7635. 
SUPPtf  MENTARY  INFORMATION:  The 

HSDH  has  requested  authority  for 
delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
letters  dated  December  9, 1987  and  July 


1  and  November  7, 1988,  and  March  8, 
1989  and  are  reproduced  in  their  entirety 
as  follows: 
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December  9.  1967 

John  C,  Lewin.  M.D, 

Director  of  Health,  Hawaii  State  Department 
ofHealt.i,  Post  Office  Box  33-8. 
Honolulu.  HI  9fi801 
Dear  Dr.  Lewin:  In  response  to  your 
request.  I  am  pleased  to  inform  you  that  we 
a-e  di  lesatir.g  to  your  agency  author.ty  to 
impiemenl  and  enfo.Te  the  .\ew  Source 
Performance  Standards  (NSPS)  category  in  40 
CFR  Part  60:  Subpart  Kb— Standards  of 
Performance  for  Volatile  Orfianic  Liquid 
Storage  Vessels  for  which  Construction. 
Reconstruction,  or  Modification  Commenced 
After  July  23,  1964  We  have  reviewed  your 
request  for  delegation  and  have  found  your 
present  pn^gram?  and  procedures  to  be 
acceptable. 

This  delegation  amends  the  NSPS/ 
NTSHAPS  agreem.ent  be'ween  the  U.S,  F.P.A 
and  the  Hawaii  Department  of  Health  dated 
August  15,  1^83  and  the  amendments  dated 
October  25,  1984.  December  18. 1984.  March 
18, 1485,  September  30.  1986,  January  27  1987. 
and  August  31, 1987  The  agreement  is 
amended  by  adding  authority  for  Subpart  Kb. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  fo  40  CFR  Part  60.  including  use  of 
EPA  approved  test  methods  and  procedures, 
Tne  deleg,3t!on  is  effective  upon  the  date  of 
this  letter  unless  the  U  S  EPA  receives 
writ'en  notice  from  you  of  any  objections 
with.n  10  days  of  receipt  of  this  letter,  A 
notice  of  this  delegated  authority  will  be 
pubii.ihed  in  the  Federal  Register  in  the  near 
future. 

Sincerely, 
Judith  E.  Ayres, 
Regional  Administrator 
July  1, 1988 
John  C.  Lewin,  M.D. 

Director  of  Health,  Hawaii  State  Department 
of  Health.  PO  Box  3378,  Honolulu, 
Hawaii  96807 
Dear  Dr  Lewin:  In  response  Id  your  request 
of  April  4,  15*88.  I  am  pleased  to  inform  you 
that  we  are  delegating  to  your  agency 
authori'v  to  implement  and  enforce  the  New 
Source  Performance  Standard  (NSPS) 
category  in  40  CFR  Part  60:  Subpart  VV— 
Standards  of  Performance  for  Equipment 
Leaks  of  VOC  in  the  Sjmthetic  Organic 
Chemical  Manufacturing  Industry,  We  have 
reviewed  your  request  fur  delegation  and 
h(!\e  found  your  present  programs  and 
procedures  to  f^e  acceptable. 

This  delegation  amends  the  NSPS/ 
NTSH.AiPS  Agreement  between  the  US 
Fnvironmenial  Protection  Agency  and  the 
H.iwaii  Department  of  Health  dated  August 
15,  1983,  and  the  amendments  dated  October 
25   19-4,  December  18.  1984.  March  18.  1985. 
September  30.  1986.  January  27.  1987,  AugusI 
31,  1987,  and  December  9, 1987,  The 
ag,'-eement  is  amiended  by  adding  authority 
for  Subpart  VV  and  renumbering  the 
subparagraph  under  paragraph  No,  1. 
"Permits  "  A  copy  of  the  amended  agreement 
is  enclosed. 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60,  including  use  of 
EPA  approved  test  methods  and  procedures 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  U.S,  EIPA  receives 
written  notice  from  you  of  any  objections 
within  10  days  of  receipt  of  this  letter  .^ 
notice  of  this  delegated  authonty  wi!!  be 
published  m  the  Federal  Register  in  the  near 
future. 

Sincerely. 
Daniel  W  McCovem. 
Regional  Administrator 
Enclosure 
November  7, 1968 
John  Lewin.  M,D, 
Director  of  Health,  Hawaii  Department  of 

Heahh.  P  O.  Box  3378.  Honolulu.  HI 

96801 

Dear  Dr.  Lewin:  In  response  to  your  request 
by  phone  conversation,  1  am  pleased  to 
inform  you  that  we  are  delega'ing  to  your 
agency  authonty  to  implement  dod  enforce 
the  New  Source  Performance  Standard 
(NSPS)  category  in  40  CFR  Part  6a  Standards 
of  Performance  for  New  Stationary  Sources: 
Industrial  Steam  Generating  Units,  Standards 
of  Performance  limiting  emissions  of  nitrogen 
oxides  (NOJ  and  particulate  matter  (PMj 
from  fossil  and  nonfossil  fuel-fired  industrial. 
commercial,  and  institutional  steam 
generating  units  were  originally  promulgated 
on  November  25. 1986  (51  FR  42768).  Subpart 
Db  which  was  promulgated  on  December  16. 
1987  (52  FR  47826)  supplements  the 
November  25. 1986  Federal  Register  to 
include  requirements  for  sulfur  dioxide  (SO5), 
NO,,  and  PM  We  have  reviewed  your 
request  for  delegation  and  have  found  your 
present  programs  and  procedures  to  be 
acceptable. 

This  delegation  amrnds  the  NSPS/ 
NESHAPS  agreement  between  the  US  EPA 
and  the  Hawaii  Department  of  Health  dated 
AugusI  15, 1963  and  the  amendments  dated 
October  25. 1384,  December  18.  1984,  March 
18. 1985.  September  30, 1986,  January  2",  198". 
August  31. 1987.  December  9, 1987,  and 
February  8. 1'188,  The  agreement  is  amended 
by  adding  authority  for  Subpart  Db, 
Standards  of  Performance  for  Indastnai- 
Commercial-Institutional  Steam  Generating 
Umls. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60,  including  use  of 
EPA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  U.S.  EP.^  receives 
written  notice  from  you  of  any  objections 
within  10  days  of  receipt  of  tJiis  letter  A 
notice  of  this  delegated  authority  will  be 
published  in  the  Federal  Register  in  the  near 
future. 

Sincerely, 
Daniel  W,  McGovem, 
Regional  -4  dministrator. 
March  8, 1989 
lohn  C.  Lewm.  M  D 

Director  of  Health,  Hawaii  State  Department 
of  Health.  P.O.  Box  3378,  Honolulu.  HI 
96801 

Dear  Mr.  Lewin:  In  response  to  your 


request  of  Febniary  8, 1989,  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
the  New  Source  Performance  Standards 
iNSPSj  category  m  40  CFR  Part  60,  Subpart 
QQQ  Standards  of  Performance  fur  New 
Stationary  Sour^.es:  VOC  E-missions  From 
Petroleum  Refinery  Wastewater  Systems.  We 
have  reviewed  ynur  n'quest  for  delegation 
and  have  found  your  present  programs  and 
procedures  to  be  acceptable. 

This  delegation  amends  the  NSPS/ 
NESMAre  .Agreement  between  the  U.S. 
Environmental  Protection  and  the  Hawaii 
Department  of  Health  dated  August  15, 1983. 
and  the  amendments  dated  October  25, 1974. 
Decemlier  18. 1984.  March  la  1985, 
September  30. 1986,  January  27, 1987.  August 
31, 1987,  and  July  1,  and  November  7, 1988. 
The  agreement  is  amended  by  adding 
authonty  for  Subpart  QQQ  and  renumt>ering 
the  subparagraph  under  paragraph  No.  1, 
"Permits."  A  copy  of  the  amended  agreement 
is  enclosed. 

.Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  ail  applicable 
provisions  of  40  CFR  Part  60.  including  use  of 
EFA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  US,  EPA  receives 
written  notice  from  you  of  any  objections 
within  10  days  of  receipt  of  this  letter.  A 
notice  of  this  dpi^gated  authority  will  be 
published  in  the  Federal  Register  in  the  near 
futu.-p 

Sincerely, 
Daniel  W.  McGovem, 
Regional  Administrator. 
Enclosure 

NSPS/NESH.\PS  Delegation  Asreernroi 

U.S.  EPA  and  Hawaii  Department  of 

Health  Senices  Permits 

1.  After  the  effect    ~  date  of  this 
Agreement.  Authority  to  Construct 
permits  issued  by  HDOH  shall  include 
appropriate  provisions  to  ensure 
compliance  with  applicable  NSPS.  The 
Critogones  of  new  or  modified  sources 
covered  by  this  agreement  are: 

a.  General  Provisions,  Subpart  A. 

b  Fossil-Fuel  Fired  Steam  Generator, 
Subpart  D, 

c.  Eiectnc  Utility  Steam  Generators, 
Subpart  Da 

d  In  dust  rial -Commercial-Institutional 
Steam  Generating  Units,  Subpart  Db. 

e.  Incinerators.  Subpart  E. 

f.  Portland  Cement  Plants,  Subpart  F. 

g.  Asphalt  Concrete  Plants,  Subpart  1. 
h  Petroleum  Refineries,  Subpart  J. 

i.  Storage  Vessels  for  Petroleum 
Liquids  Constructed  after  May  18, 1989, 
Subpart  Ka. 

j.  Volatile  Organic  Liquid  Storage 
Vessels  for  which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  July  23. 1984.  Subpart 
Kb. 

k.  Sewage  Treatment  Plants,  Subpart 
O. 


1.  Steel  Plants;  Electric  Arc  Furnace 
and  Argon-Oxygen  Decarburization 
Vessels  Constructed  after  October  21. 
1974  and  on  or  before  August  17, 1983. 
Subpart  AA. 

m.  Steel  Wants:  Furnaces  and  Vessels 
Constructed  after  August  17, 1983, 
Subpart  AAa. 

n.  Stationary  Gas  Turbines.  Subpart 
GG. 

0.  Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry.  Subpart  W. 

p.  Beverage  Can  Surface  Coating 
Industry,  Subpart  WW. 

q.  Bulk  Gasoline  Terminals,  Subpart 
XX, 

r.  Equipment  Leaks  of  VOC  in 
Petroleum  Refineries,  Subpart  GGG. 

8.  Petroleum  Dry  Cleaners,  Subpart  JIJ. 

t.  Nonmetallic  Mineral  Processing 
Plants,  Subpart  OOO. 

u.  New  Stationary  Sources:  VOC 
Emissions  from  Petroleum  Refinery 
Wastewater  Systems.  Subpart  QQQ. 

2.  After  the  effective  date  of  this 
Agreement.  Authority  fo  Construct 
permits  issued  by  HDOH  shall  include 
appropriate  provisions  to  ensure 
compliance  with  applicable  NESHAPS. 
The  categories  of  sources  covered  by 
this  Agreement  are: 

a.  General  Provisions,  Subpart  A. 

b.  Mercury,  Subpart  E. 

c.  Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene,  Subpart  J. 

d.  Equipment  Leaks  (Fugitive  Emission 
Sources),  Subpart  V. 

With  respect  to  the  areas  under  the 
jurisdiction  of  HSDH,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  HSDH  at  the  address 
shown  in  the  letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Excecutive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  1857.  et 
seq.]. 

Dated:  April  11. 1989. 
John  Wise, 

Acting  Regional  Administrator 
(FR  Doc.  10395  Filed  4-2»-89;  8:45  amJ 
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40CFRPai161  I 

[FRL-3S«4-3] 

D«(«gatlon  of  National  Emisaion 
Standarda  for  Hazardoua  Air 
Pollutanu  (NESHAPS)  for  the  State  of 
Navada 

AQENCY:  Environmental  Protection 

Agency  (EPA) 

action:  Withdrawal  of  delegation, 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  withdrawal  of 
delegation  of  NESHAPS  authority  to  the 
Nevada  Department  of  Conservation 
and  Natural  Resources  (NDCNR)  This 
action  was  requested  by  the  NDCNR 
This  action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  withdrawal  of 
delegation  is  to  shift  the  primary  '* 
program  responsibility  for  the  affected 
NTISHAPS  category  from  the  State  to 
EPA. 

EFFECTIVE  DATE:  November  9.  1967. 
AOORESSES:  Asbestos  Coordinator. 
Compliance  Section  (A-3-v3).  Air 
Operations  Branch,  Air  and  Toxics 
Division,  EPA.  Region  9.  215  Fremont 
Street,  San  Francisco,  CA  94105 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  (A-2-3;.  State 
Implementa'ion  Plan  Section.  .\ir 
Programs  Branch.  Air  and  Toxics 
Division,  EPA,  Region  9.  215  Fremont 
Street,  San  Francisco.  CA  94105,  Tel 
(415)  974-7635  or  FTS:  454-7635, 
SUPPtlMEKTARY  INFORMATION:  The 
NT)CNR  has  requested  that  author'y  for 
delegation  be  withdrawn  for  the 
NESH.\PS  category,  Subpart  M, 
Asbestos,  Delegation  of  authonty  was 
withdrawn  by  a  letter  dated  November 
9,  1987.  and  is  reproduced  in  its  entirety 
as  follows: 

Lowei;  H.  ShiHey,  ;r.PE.. 

Air  Quality  O^icer.  Sewda  Department  of 

Ccnsen'otion  and  Satura!  Resources, 

D: V  !.<sion  o*  Ervironmen'.c!  Protection. 

2P1  South  Fall  Strfet.  Cc^nr  City, 

Nevada  897W. 
Dear  Mt-  Shifley  b  n??ponse  to  your 
requp»t  of  September  18.  198"  wp  are 
withdrawing  delegation  of  autnonty  from 
your  agency  tu  implempnt  and  enforce  the 
.N'at:onal  Enis.sion  Standard  for  Haiardous 
Air  Pollutant*  category  i.-^  40  CFR  P:jr'  61: 
Subpart  .M,  Asbestos 

The  withdrawal  of  delegation  was  pfTfctive 
September  30.  198''  A  notice  of  this 
withdrawal  will  be  published  m  the  Fe<J9fal 
Re^itar  in  the  near  future 

Sincerely. 
Judith  E.  Ayres, 
Rpgional  Administrator. 

With  respect  to  ;he  areas  under  the 
jurisdiction  of  the  .NDCNR.  all  reports. 


appitcations.  submittals,  and  other 
communications  pertaining  to  the 
NESH/\PS  category'  Subpart  M, 
Asbestos,  should  be  directed  to  the  U.S. 
EP.*\  at  the  address  shown  m  the 
ADDRESSES  section  of  this  notice 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

!  certify  that  this  rule  will  not  hdve  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act, 

This  Notice  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air 
.-^ct.  as  amended  (42  U.S.C.  1857.  et 
seq.]. 

Dated:  April  11.1989. 
[ohn  Wise, 

A  ct:ng  Regional  Administrator 
[FF  Doc  8»-1039e  Filed  ♦-28-«9:  8:4.5  am] 
BtUJMO  COOC  «S«0-»-M 


40  CFR  Part  81 

[FRL-35«3-«l 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  .Notice  of  final  rulemaking. 

SUMMARY:  This  notice  takes  action  on 
the  attainment  status  designation  for 
eight  counties  m  Ohio  relative  to  the 
forinpr  total  suspended  particulate  (TSP) 
National  .-\mbient  Air  Quality  Standards 
(.NAAQS).  For  seven  nf  the  counties 
(Columbiana.  Logan,  Medina.  Miami, 
Monroe,  Sandusky  and  Scioto).  USEPA 
is  redesignating  the  counties  to  full 
attainment  or  reducing  the  size  of  the 
nonattamment  areals].  For  Jackson 
Coun'y,  l.'SEPA  is  retaining  the  present 
s?rondar\'  nonattainment  designation. 
DATE;  This  final  rulemaking  becomes 
efftctive  May  31.  1989 
ADDRESSES:  Copies  of  the  redesignation 
request  and  supporting  air  quality  data 
are  available  at  the  following  addresses: 
I'  S-  Environmental  F*rotection  Agency, 
Regio.'i  V.  .\iT  and  Radiation  Branch 
i5AR-26j.  230  South  Dearborn  Street, 
Chicago,  lUinois  60604. 
Ohio  Environmental  Protection  Agency. 
Office  of  ,-\ir  Pollution  Control.  18(,)0 
WaterMark  Drive.  P  O.  Box  1()49, 
Columbus,  Ohio  43266-0149. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja,  Regulatory  .-Xnalyriis 
Section.  Air  and  Radiation  Branch 
(5AR-26),  U.S.  Environmental  Protection 
Agency.  Region  V,  230  South  Dearborn 
Street.  Chicago.  Illinois  60604  (312)  886- 
6033. 


SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  of  1977 
added  section  107(d)  to  the  Clean  Air 
Act  (the  Act).  This  section  directed  each 
State  to  submit,  to  the  Administrator  of 
USEPA.  a  list  of  the  attainment  status 
for  all  areas  within  the  State.  The 
Administrator  was  required  to 
promulgate  the  State  lists,  with  any 
necessary  modifications.  The 
Administrator  published  these  lists  in 
the  Federal  Register  on  March  3, 1978 
(43  PR  8962),  and  made  necessary 
amendments  in  the  Federal  Register  on 
October  5. 1978  (43  FR  45993).  These 
area  designations  are  subject  to  revision 
whenever  sufficient  data  becomes 
available  to  warrant  a  redesignation. 

One  pollutant  for  which  USEPA 
published  area  designations  was 
particulate  matter  which  was  formerly 
measured  in  terms  of  total  suspended 
particulate  (TSP).  The  TSP  designations 
were  based  upon  violations  of  national 
ambient  air  quality  standards  (NAAQS) 
developed  for  particulate  matter 
(measured  in  terms  of  TSP)  by  USEPA. 
The  primary  TSP  NAAQS  was  violated 
when,  in  a  year,  either.  (1)  The 
geometric  mean  value  of  TSP 
concentrations  exceeded  75  micrograms 
per  cubic  meter  of  air  (75  ^ig/ml  (the 
annual  primary  standard);  or  (2)  the  24- 
hour  concentration  of  TSP  exceeded  260 
^g/m'  more  than  once  (the  24-hour 
standard).  The  secondary  TSP  NAAQS 
was  violated  when,  in  a  year,  the  24- 
hour  concentration  exceeded  150  >J.g/m' 
more  than  once. 

USEPA  revised  the  particulate  matter 
standard  on  July  1, 1987.  (52  FR  24634) 
and  eliminated  the  use  of  TSP  as  an 
indicator  for  the  particulate  matter 
ambient  air  qualify  standard.  The 
revised  standard  is  expressed  in  terms 
of  particulate  matter  with  nominal 
diameter  of  10  micrometers  or  less 
(PMio),  However.  USEPA  will  continue 
the  process  redesignations  of  areas  from 
nonattainment  to  attainment  or 
unciassifiable  for  TSP  in  keeping  with 
past  policy  because  various  regulator>' 
provisions  such  as  new  source  review 
and  prevention  of  signific^.nt 
deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1, 
1987,  notice  (p.  24682.  column  1)  further 
describes  USEPA's  transition  policy 
regarding  TSP  redesignations. 

USEPA's  criteria  for  supportable 
redesignation  requests,  as  they  pertain 
to  TSP,  are  discussed  most  recently  in 
the  following  September  30,  1985, 
memorandum  from  Gerald  Emison, 
Director,  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS).  to  the  Regional 
Air  Division  Directors  entitled  "Total 
Suspended  Particulate  (TSP) 


Redesignation,"  Please  see  the 
September  25, 1987,  notice  (52  FR  36055) 
on  the  8  County  proposed  redesignations 
for  a  detailed  description  of  the 
redesignation  criteria. 

On  May  18, 1983,  the  State  of  Ohio 
submitted  a  request  to  revise  the 
attainment  status  designation  relative  to 
the  former  TSP  NAAQS  for  Columbiana. 
Jackson,  Logan.  Medina,  Miami.  Monroe 
and  Scioto  Counties,  among  others. 
Because  of  a  lack  of  sufficient  technical 
support  data  in  this  submittal,  the  State 
in  various  correspondence  submitted 
additional  data  for  these  seven  counties 
and  amended  the  redesignation  requests 
for  Columbiana  and  Scioto  counties.  On 
April  23, 1985,  the  State  submitted  a  TSP 
redesignation  request  for  Sandusky 
County.  On  August  26, 1987.  the  Stale 
submitted  additional  information  on  the 
rural  portions  of  Sandusky  County.  To 
meet  the  requirements  of  USEPA's  July 
8, 1985  (50  FR  27892)  revised  stack 
height  regulations,  in  a  December  3, 
1985.  letter,  the  State  discussed  the 
possible  impact  of  tall  stacks  or  other 
illegal  dispersion  techniques  under 
Section  123  of  the  Act  on  the  above  8 
counties.  Therefore,  based  upon  the 
review  of  all  the  technical  support  data. 
USEPA,  on  September  25. 1987,  (52  FR 
36055)  proposed  to  change  the 
attainment  status  designations  for 
Columbiana.  Logan.  Medina.  Miami. 
Monroe.  Sandusky  and  Scioto  Counties. 
For  Jackson  County,  USEPA.  proposed 
to  retain  the  secondary  nonattainment 
designation  because  the  State  did  not 
provide  all  the  necessary  technical 
support  data. 

Interested  parties  were  given  until 
October  25, 1987,  to  submit  comments  on 
the  September  25, 1987.  proposed 
redesignation.  Public  comments  were 
received  from  the  Ohio  Envirorunental 
Protection  Agency  (OEPA).  the  Regional 
Air  Pollution  Control  Agency  (RAPCA), 
and  New  Boston  Coke  Corporation 
(New  Boston  Coke).  This  notice  will  be 
segmented  into  the  following  three 
sections:  (I)  USEPA's  Proposed  Action 
(includes  present  and  requested 
designation),  (11)  Public  Comments 
Received,  and  (111)  USEPA's  Final 
Action 

I.  USEPA's  Proposed  Action 

A,  Columbiana 

1  Present  designation  (40  CFR  81.336) 
Pnmar)'  Nonattainment — Cities  of 
East  Palestine,  East  Liverpool  and 
Wellsviile,  plus  the  Towmships  of 
Fairfield.  Unity.  Elk  Run,  Middieton. 
Madison.  St.  Clair.  Liverpool,  and 
Yellow  Creek. 
Attainnient — Knox  and  West 
Townships, 


Secondary  Nonattainment — 
Remainder  of  County. 

2.  Rrqijested  di'stgnation  (November  27, 

1984) 
Primary  Nonattainment — Cities  of 

East  Liverpool  and  Wellsviile, 

Townships  of  Yellow  Creek  and 

Liverpool. 
Secondary  Nonattainment — Center 

Township  and  City  of  Lisbon. 
.Attainment — Remainder  of  County. 

3,  Proposed  Action  (Septem.ber  25. 1987) 
Priman,'  Nonattainment — Cities  of 

East  Liverpool  and  Wellsviile. 
townships  of  Yellow  Creek  and 
Liverpool. 

Secondary  Nonattainment — Center 
Township  including  the  City  of 
Lisbon  and  Perry  Township 
including  the  City  of  Salem. 

Attainm.ent — Remainder  of  County. 

B.  Jackson 

1.  Present  designation  (4<j  CFR  81.336) 
Secondary  Nonattainment — Entire 

County. 

2.  Requested  designation  (May  16, 1983) 
Attainm.ent — Entire  County. 

3.  Proposed  .Action  (September  25, 1987) 
Retain  the  designation  of  Jackson 

County  as  secondary  nonattairunent 
for  the  entire  county. 

C.  Logan 

1.  Present  designation  (40  CFR  81.336) 
Primary  .Nonattainment— Fntire 

County 

2.  Requested  designation  (May  16, 1983) 
Full  Attainment — Entire  County. 

3.  Proposed  .Action  (September  25, 1987) 
Same  as  the  State  requested. 

D.  Medina 

1.  Present  designation  (40  CFR  81.336) 
Secondary  Nonattainment — Entire 

County. 

2.  Requested  designation  (May  16. 1983) 
Attainment — Entire  County. 

3.  Proposed  Action  (September  25, 1987) 
Same  as  the  State  requested. 

E.  Miami 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — City  of 

Piqua. 
Secondary  Nonattainment — That  area 
in  Miami  County  north  of  the  line 
determined  by  Fenner  Road  from 
the  Drake-Miami  County  Line,  east 
to  Pemberton  Road,  south  to  Horse 
Shoe  Bend  Ro^d.  east  to  Route  55, 
northeast  through  Troy  to  Troy- 
L'rbana  Road,  northeast  to  Miami- 
Champaign  County  line  and  south 
of  the  line  determined  by  Route  40 
north  from  the  Montgomery-Miami 
County  line  to  Route  202,  north  to 
Route  571,  east  to  Route  201.  north 
to  Route  41.  east  to  the  Miami-Clark 


County  line  and  excluding  the  City 
of  Piqua. 
Remainder  of  County — AttainmenL 

2.  Requested  designation  (May  16. 1983) 
Secondary  Nonattainment— -City  of 

Piqua. 
Attainment — Remainder  of  County. 

3.  Proposed  Action  (September  25, 1987) 
Same  as  the  State  requested. 

F.  Monroe 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — City  of 

Clarington,  Townships  of  Salem  and 

Switzerland. 
Secondary  Nonattainment — 

Townships  of  Adams.  Greene,  Lee, 

Ohio,  Sunbury. 
Attainment — Remainder  of  County. 

2.  Requested  designation  (May  16, 1983) 
Secondary  Nonattainment— City  of 

Clarington.  Townships  of  Salem  and 
Switzerland. 
Attainment — Remainder  of  County. 

3.  Proposed  Action  (September  25. 1987) 
Secondary  Nonattainment — City  of 

Clarington,  Townships  of  Adams, 
Greene,  Lee,  Ohio,  Salem,  Sunbury 
and  Switzerland. 
Attainment — Remainder  of  County. 

G.  Sandusky 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — Entire 

County. 

2.  Requested  designation  (April  23. 1985) 
Secondary  Nonattainment — 

Woodville,  Madison,  Sandusky. 
Jackson  and  Ballville  Townships, 
including  the  Cities  of  Fremont, 
Cibsonburg  and  Woodville. 
Attainment — Remainder  of  County. 

3.  Proposed  Action  (September  25. 1987) 
Primary  Nonattainment — Woodville 

Township  including  the  City  of 

Woodville. 
Secondary  Nonattainment — Madison, 

Sandusky.  Jackson  and  Ballville 

Townships  including  the  Cities  of 

Fremont  and  Gibsonburg. 
Attainment — Remainder  of  County. 

H.  Scioto 

1.  Present  designation  (40  CFR  81.336) 
FYimary  Nonattainment — Cities  of 

Portsmouth,  New  Boston.  South 

Webster,  and  Bloom  Township. 
Secondary  Nonattainment — Harrison 

Township,  excluding  primary 

nonattainment  area. 
Attainment — Remainder  of  County. 

2.  Requested  designation  (May  16, 1983) 
Primary  Nonattainment — Bloom 

Towmship  and  the  City  of  South 
Webster. 
Attainment — Remainder  of  County. 

3.  Proposed  Action  (September  25. 1987) 
Primary  Nonattainment — Those 
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portions  of  the  Cities  of  Portsmouth 
and  New  Boston  that  surround  New 
Boston  Coke,  extending  1  km  to  the 
west,  north  and  east  of  the  coke 
battery  and  bounded  on  the  sou;h 
by  the  Ohio  River. — Bloom 
Township  and  the  City  of  South 
Webster 
Remainder  of  County — AMainmcnt 
USEPA  notes  that  its  proposed  action 
differs  from  what  the  State  requested  for 
Columbiana.  Jackson,  Monroe. 
Sandusky  and  Scioto  Counties  because 
the  State  did  not  provide  the  necessary 
technical  data  to  support  its  request.  We 
refer  you  to  the  September  25.  198". 
notice  for  a  detailed  discussion  of  the 
necessary  data 

11.  Public  Comments  Received 

As  stated  above,  public  cnm.men's 
were  received  from  OEPA,  Pv.APC.'X  and 
.New  Boston  Coke  USEPA  s  review  of 
these  comrr  en's  will  be  segmented  into 
(A)  General  Comments,  fB)  Comments 
That  Apply  to  Several  Counties,  and  (C) 
Specific  County  Comments. 

.4.  General  Comments 

Corr.rrtenl  OEPA  has  two  general 
concerns  regarding  the  notice  of 
proposed  rulemaking  (NPR). 

(1)  Ohio  believes  the  NPR  provided  an 
inadequate  explanation  of  th.e  delays  m 
rulemaking, 

(2)  Ohio  believes  some  of  the 
deficiencies  noted  m  the  NPR  weio 
noted  without  previous  kr.r)W;ed,ge  of 
the  State. 

Respor.se  [\]  USEP,-\  agrees  thd'  there 
have  been  delays  in  the  proposed 
redesignations.  For  the  m.ost  part  the.se 
delays  were  due  to  dialogue  between 
the  L'SEP.A  and  OEPA  concerning  what 
are  sufficient  documentation  for 
approvable  designation,  i.e..  evidence  of 
implemented  control  strategies, 
assessment  of  the  im.pact  of  the  revised 
stack  height  reaulations,  and  the  time 
involved  in  OEPA  submiittmg  these  data 
to  USEPA,  USEPA  believes  the  NPR 
provided  an  adequate  explanation  for 
laese  delavs, 

(2)  USEPA  acknowledges  that  there 
were  some  dei'iciencies  noted  in  the 
NPR  that  were  not  previously 
communicated  to  the  State.  The  public 
com.ment  period  is  an  appropriate  time 
to  respond  to  these  deficiencies. 

Comrren!:  .New  Boston  Coke  believes 
there  is  an  absence  of  statutory 
authority  for  the  processing  of  the 
proposed  redesignations.  This  is  due  to 
the  promulgation  of  the  revised 
partic'iiate  s'jndard  (expressed  in  terms 
of  particulate  matter  with  nominal 
diam.eter  of  10  micrometers  of  less 
(PMioj)  which  consequently  eliminated 
•he  rSPNAAQS. 


Response:  USEPA  acknowledges  that 
with  the  promulgation  of  the  PMio 
standard,  the  TSP  NAAQS  no  longer 
exLsts.  TSP  remains  regulated  under  the 
.^ct  and  USEPA  has  statuton,-  authority 
to  continue  processing  TSP 
redesignations.  however,  because  the 
sta'utory  prevention  of  significant 
deterioration  iPSDl  increments  for 
particulate  matter  are  still  expressed  m 
terms  of  TSP,  Thus,  for  TSP,  the  PSD 
requirements  will  continue  to  apply  in 
anv  area  which  does  not  have  a  section 
10"  nonattamment  designation  for  TSP. 
32  FR  24683.  col.  3. 

In  the  July  1. 1987  preamble,  USEPA 
also  stated  that  it  would  continue  to 
accept  requests  by  the  States  to  revise 
area  designations  from  nonattainment  to 
attainment  or  unclassifiable.  It  noted 
that  "(t]he  requests  will  continue  to  be 
reviewed  during  the  transition  period 
[prior  to  approval  of  the  state's  PMio 
control  strategy)  for  compliance  with 
USEPA's  redesignation  policies  as 
issued  in  memoranda  from  the  Director 
of  Air  Quality  Planning  and  Standards 
[on]  April  21. 1983.  and  September  30, 
1985."  52  FR  24682.  col.  1.  The  Agency 
also  encouraged  States  to  request 
redesignation  of  TSP  nonattainment 
areas  to  unclassifiable  at  the  time  they 
submit  their  PMio  control  strategies  to 
USEPA.  Once  USEPA  has  approved  a 
control  strategy  as  sufficient  to  attain 
and  maintain  the  PMio  NAAQS,  it  will 
also  approve  such  a  redesignation. 
USEPA  has  not  approved  (nor  has  Ohio 
submitted)  PMio  control  strategies  for 
the  eight  counties  at  issue.  Area 
redesignations  for  TSP  therefore  must  be 
reviewed  during  this  transition  period 
according  to  the  policies  in  the 
redesignation  memoranda  discussed 
above. 

B.  Comments  That  Apply  to  Several 
Counties 

1.  Conunent  Regarding  Permanence  of 
Emission  Reductions.  In  the  NPR  for 
Columbiana,  Medina,  Monroe. 
Sandusky,  and  Scioto  Counties,  USEPA 
requested  that  OEPA  submit  evidence 
that  the  cited  source  shutdowns  were 
permanent.  USEPA  stated  that  the 
evidence  must  be  in  the  form  of 
documentation  showing  that  if  these 
sources  were  to  start  up,  they  would  be 
treated  as  new  sources  under  Ohio's 
PSD  nonattainment  new  source  review 
permitting  requirements. 

Comment:  In  response  to  USEPA's 
request  for  documentation.  OEPA 
submitted  copies  of  Ohio's  Air  Permit 
System  file  which  hsts  facilities  and 
sources  which  have  operating  permits. 

Response:  It  is  USEPA's  position  that 
the  documentation  provided  by  OEPA 
must  meet  two  requirements:  (1)  it  must 


show  that  source  shutdovms  are 
permanent,  and  (2)  it  must  show  that  if 
the  sources  were  to  start  up  they  would 
be  treated  as  new  sources  under  Ohio's 
permitting  requirements, 

1,  Source  Shutdowns  Are  Permanent. 
As  documentation  that  source 
shutdowns  are  permanent  the  OEPA 
submitted  copies  of  Ohio's  Air  Permit 
System  file  which  lists  facilities  and 
sources  which  have  operating  permits. 
This  listing  documents:  the  revoked 
permit  status  of  Ohio  Edison  East 
Palestine  Power  Plant  (Columbiana 
County),  Ohio  Ferro  Alloys  Corporation 
(Monroe  County),  Empire  Detroit  Steel 
(Scioto  County),  and  Harbison  Walker 
(Scioto  County).  The  permit  status  of  the 
boilers  at  Ohio  Match  Company 
(Medina  County)  allows  only  the 
burning  of  gas  or  oil  which  documents 
the  fuel  switch  from  coal,  Pfizer 
Corporation  (Sandusky  Countvj  and 
some  Empire  Detroit  sources  (Suioto 
County)  no  longer  appear  in  the  Air 
Permit  System  file  and  this 
demonstrates  that  these  sources  have 
been  removed. 

USEPA  has  determined  that  Ohio's 
Air  Permit  System  files,  which  document 
the  permit  removals,  satisfy  the 
requirement  that  the  source  shutdowns 
are  permanent  and  occurred  more  than 
two  years  ago. 

2,  !f  Sources  Were  to  Start  Up  They 
Would  Be  Treated  As  Xew  Sources.  As 
documentation  that  Ohio  will  consider 
permanently  shutdown  sources  as  new 
sources  if  they  were  to  start  up,  USEPA 
is  relying  on  two  Federal  programs:  the 
PSD  program  (attainment  areas)  and  the 
nonattainment  new  source  permitting 
program. 

In  attainment  areas,  USEPA's  PSD 
program  was  delegated  to  Ohio  on  May 
1,  1980.  USEPA's  policy  under  this 
program  includes  the  requirement  that  a 
source  which  has  been  shutdown  would 
be  considered  a  new  source  for  PSD 
purposes  upon  reopening  if  the 
shutdov\'n  were  permanent.  USEPA  has 
determined  that,  if  the  cited  sources 
were  to  start  up  in  an  attainment  area 
they  would  be  treated  as  new  sources, 

USFJ'A  notes  that,  under  the  PSD 
program,  emission  credits  from  a 
permanently  shutdown  source  could  be 
used  to  allow  a  major  modification  to 
'  net"  out  of  PSD  review,  but  only  if 
emission  reductions  are 
contemporaneous  with  the  modification. 
Emission  reductions  are  defined  as 
contemporaneous  if  the  prior  source  was 
permanently  shutdown  within  five  years 
before  construction  of  the  new  source. 
The  cited  shutdowns  noted  in  the  NPR 
where  PSD  will  be  applicable  all 
occurred  more  than  five  years  ago.  Thus. 


through  the  delegation,  Oh,o  must 
consider  the  shutdov,ns  permanent  and 
not  contemporaneous, 

In  nonattainment  areas.  USEPA's 
nonattainment  new  source  review  is  the 
controlling  program.  See  Section  173  of 
the  Act,  40  CFR  51  165.  and  Appendix  S 
to  40  CFR  Part  51,  This  program  was 
adopted  by  OEP.A  and  became  effective 
on  August  15,  1982.  It  prohibits  using 
emission  reductions  from  shutdown 
sources  as  offsets  or  for  netting,  if  the 
State  relied  on  the  reduction  in 
demonstrating  attainment.  In  today's 
notice  OEPA  has  relied  upon  emission 
reductions  from  Ohio-Ferro  Alloys 
(Monroe  County),  Pfizer  Corporation 
(Sandusky  County),  and  Empire  Detroit 
(Scioto  County)  to  demonstrate 
attainm.ent  of  the  primary  NAAQS  (i.e., 
justify  redesignation  to  primary 
attainment).  Thus,  a  new  source  of 
m.ajor  modification  may  not  use  the 
claimed  reductions  ai  these  sources  as 
offsets  or  for  netting.  In  addition,  a!! 
these  shutdowns  occurred  more  than 
five  years  ago  and  are,  thus,  not 
contemporaneous  for  netting  purposes. 

USEPA  has  determined  that  if  the 
cited  sources  were  to  start  up  they 
would  be  treated  as  new  sources. 

3.  Com.ment  Regarding  Source 
Shutdowns  That  Have  Occurred  and 
Emission  Reductions  That  Are  Used  Up. 
USEPA  notes  that  both  the  OEPA  and 
New  Boston  Coke  submitted  comments 
regarding  USEPA's  position  on  source 
shutdowns  and  the  applicability  of 
emission  reductions  from  the  sources  as 
they  apply  "only  to  Scioto  County". 
Although  it  may  have  appeared  in  the 
structuring  of  the  NPR  that  USEPA's 
position  on  shutdowns  and  emission 
reductions  only  applied  to  Scioto,  it  was 
meant  to  apply  to  all  counties  where 
shutdowns  were  discussed.  Thus,  even 
though  the  comments  of  OEP.\  and  New- 
Boston  Coke  apply  only  to  Scioto 
County.  USEPA's  response  will  apply  to 
all  counties  where  source  shutdowns 
have  occurred. 

Comment:  Under  its  comments 
concerning  Scioto  County,  OEPA  claims 
that  USEPA  does  not  have  the  authority 
to  arbitrarily  confiscate  emission 
reduction  credits.  New  Boston  Coke 
supported  OEPA's  commient  and  noted 
that  there  a.^e  no  emission  reduction 
credits  which  related  to  the  New  Boston 
Coke  facility  in  Scioto  County. 

Response:  OEP.A  and  New  Boston 
Coke  apparently  misinterpreted 
USEPA's  comment  concerning  emission 
reduction  credits.  USEPA  did  not  intend 
to  refer  to  any  officially  banked 
emission  reduction  credits,  commonly 
referred  to  as  ERCs  ERCs  have  not  been 
previously  mientioned  by  OEPA  and  are 
not  issues  in  these  redesignations. 


Instead,  USEPA  was  only  referring  to 
reductions  in  emissions  due  to  the 
shutdown  sources  which  OEPA  had 
cited  as  resulting  in  the  air  quahty 
improvement.  USEPA  notes  in  the  NPR 
that 

the  source  shutdowns  (both  total  and 
partial  facility)  identiHed  in  this  notice  were 
relied  on  by  the  State  to  explain  the 
improvement  in  these  areas  and.  thus,  are  an 
integral  part  of  the  State  redesignation 
request.  Since  these  shutdowns  are  a 
necessary  condition  for  the  redesignations, 
these  emission  reductions  credits  are  hereby 
used  up  and  cannot  be  applied  again. 

In  taking  this  position,  USEPA  was 
not  referring  to  any  officially  banked 
ERCs. 

C.  Comments  That  Apply  to  Specific 
Counties 

1.  Columbiana.  USEPA's  position  in 
the  NPR  was  to  retain  Perry  Township 
as  secondary  nonattainment  for  TSP  due 
to  a  lack  of  technical  support  data. 

Comment:  OEPA  renews  its  request 
that  Perry  Township  in  Columbiana 
Coimty  be  redesignated  to  attainment. 
OEPAclaims  that  USEPA  proposed  to 
retain  the  secondary  nonattainment 
designation  without  any  documentation 
that  Eljer  Plumbingware  is  likely  to 
increase  emissions  and  that  any 
increase  in  emissions  would  jeopardize 
the  air  quality  standards.  In  addition. 
OEPA  notes  the  Eljer  Plumbingware  will 
soon  change  their  casting  operations 
which  will  reduce  emissions. 

Response:  Contrary  to  Ohio's  opinion. 
USEPA  is  retaining  the  secondary 
nonattainment  designation  for  Perry 
Township  because  the  State  failed  to 
submit  acceptable  documentation. 
Monitoring  data  can  be  used  to  support 
redesignation  of  an  area  if,  inter  alia, 
maintenance  of  the  NAAQS  is  shown. 
Maintenance  of  the  NAAQS  is  shown  by 
sources  operating  at  their  allowable 
emission  limit  or  where  it  is  unlikely 
that  emissions  will  increase  to 
allowable  levels. 

Current  monitoring  data  indicates 
attainment  of  the  TSP  NAAQS.  The 
primary  source  of  TSP  in  Perry 
Township  is  Eljer  Plumbingware, 
currently  emitting  100  tons  per  year 
(TPY).  When  Eljer  was  emitting  only 
200-500  TPY  (1976-1978),  the  monitor 
recorded  violations  of  both  the 
secondary  and  primary  TSP  NAAQS. 
However,  current  allowable  emissions 
for  Eljer  exceed  1.000  TPY. 
Consequently,  OEPA  has  not 
demonstrated  that  the  NAAQS  will  be 
maintained  in  the  future  if  Eljer 
increases  TSP  emissions  to  allowable 
levels.  USEPA  must  be  assured  that 
either  actual  emissions  will  stay  at  the 
current  level  of  100  tons  per  year  or 


lower,  or  that  increases  will  not  result  in 
a  violation. 

The  data  submitted  by  the  State  did 
not  demonstrate  that  it  is  highly  unlikely 
that  actual  emissions  at  Eljer  will 
increase  to  allowable  emission  levels 
under  the  SIP.  This  documentation  is 
critical  because  if  a  source  is  allowed  to 
increase  from  its  current  actual 
emissions  up  to  its  SIP  allowed 
emissions,  a  violation  of  the  NAAQS 
could  result.  USEPA  stated  in  the  NPR. 
and  reiterates  in  this  response,  that  an 
appropriate  response  from  OEPA  would 
have  been  the  results  of  air  quality 
modeling  at  allowable  levels  which 
demonstrate  attainment.  Then  the 
question  of  increasing  emissions  at  Eljer 
would  be  moot.  Alternatively,  it  could 
have  submitted  as  a  revision  to  its  SIP 
enforceable  restrictions  which  limit  Eljer 
Plumbingware  to  its  current  actual 
emissions. 

In  response  to  OEPA's  comment  that 
Eljer  Plumbingware  will  soon  change  its 
casting  operations,  which  will  result  in 
reduced  emissions.  USEPA  cannot 
approve  a  redesignation  at  this  time  on 
the  basis  of  a  future  occurrence. 

2.  Jackson.  Comment:  OEPA  has  two 
comments  regarding  USEPA's  position 
to  retain  all  of  Jackson  County  as 
secondary  nonattainment. 

(1)  OEPA  strongly  disagrees  with 
USEPA's  position  to  retain  Jackson 
Coimty  as  secondary  nonattainment 
because  it  is  a  rural  county.  Further. 
OEPA  indicates  that  it  is  unable  to 
document  significant  point  source 
reductions  as  the  basis  for  improved  air 
quality  in  the  County  because  there  are 
no  major  point  sources. 

(2)  OEPA  requests  that  USEPA  hold  a 
pubhc  hearing  in  Jackson  County. 

Response:  (1)  USEPA's  criteria  for 
what  constitutes  an  acceptable 
redesignation  are  discussed  in  detail  in 
the  NPR.  However,  in  response  to 
OEPA's  specific  comment,  USEPA 
would  like  to  emphasize  that  the 
monitoring  network  must  be  adequate 
and  the  improvement  in  air  quality  must 
be  the  result  of  permanent  and  Federally 
enforceable  emission  reductions. 

USEPA  recognizes  that  Jackson 
County  is  rural  with  few  major  sources 
and  that  the  ambient  monitoring  data  at 
the  one  site  (site  36310003F01)  in  the 
City  of  Jackson  has  shown  attainment 
since  1978.  However,  a  facility  in 
southern  Jackson  County  emitted  ovei 
300  TPY  in  1985.  Since  no  monitor  was 
located  near  this  facility,  the  monitoring 
network  was  inadequate  to  demonstrate 
attainment  throughout  the  entire  county 
Therefore,  USEPA  cannot  approve  the 
request.  In  heu  of  monitoring  data, 
however,  the  State  was  informed  that 
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Piqua,  Ohio  submitted  fuel  usage  for  available.  Thus,  as  noted  in  the  NPR, 
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air  quality  modeling  fwouid  cou;  i 
include  a  screening  analysis)  could  !)e 
used  to  support  the  redesignation  if  it 
predicts  attainment.  The  State  did  not 
submit  any  modeling  for  lackson 
County 

A  cntical  part  of  L'SEP.'\'s 
redesignation  policy,  in  addition  to 
attainment  of  the  NAAQS.  is  proof  of 
maintenance  of  the  NAAQS.  This  proof 
must  be  m  the  form  of  permanent  and 
Federally  enforceable  emission 
reductions.  Ohio  has  stated  that  the 
improvement  :r.  air  quality  m  jack'^on 
Coun'y  was  due  to  the  control  of  fugitive 
emissions  but  did  not  submit  any 
enforceable  emission  reduction  as  a 
revision  to  its  SIP 

(21  Under  the  Clean  Air  Act.  L'SEPA  is 
not  required  to  hold  a  public  hearing  m 
Jackson  County  as  was  requested  bv 
OEPA,  nor  does  it  normally  do  so.  It  is 
USEPA's  position  that  the  public  was 
afforded  the  opportunity  to  com.ment 
during  the  public  comment  period  which 
followed  publicatjon  of  the  \PR 

3-  Miarr.:,  As  the  Slate  requested,  and 
based  upon  L'SEPA  s  review.  L'SEPA 
proposed  to  redesignate  Miarr.i  Coun'y 
as  follows: 

Secondary  nanattainmer.? — Ci'y  uf 
Piqua.  Attainment— Rem.iinJer  of 
County 

Con:mer.l.  OEP.^  reques's  that  the 
City  of  Piqua  be  redesignated  to 
attainment,  thus  m.aking  the  county  full 
attainment.  To  support  its  position 
OEPA  cited  curren*  ambient  data  wh  ch 
shows  attainm,ent.  RAPCA  subm.itted 
the  monitonng  data  which  showed  no 
violations  of  the  N.'V.AQS  in  fifteen 
recent  consecutive  quarters  and  also 
.submitted  recent  emission  tests  which 
demonstrated  compliance  for  the  Piqua 
Municipal  Power  Plant  boilers  iF'iqua 
Municipal  Power  is  the  ma!,:jr  TSP 
source  in  Miami  County)   in  addition, 
RAPCA  requests  that  all  of  Miami 
County  be  redesianated  to  attainment. 

Fleaponsp:  L'SEPA  agrees,  based  upon 
the  subm.itted  da'a,  that  (1)  no  violation 
of  the  TSP  N.'\AQS  has  been  monitored 
during  the  last  fif'een  consecutive 
quarters,  and  (2)  the  emission  tests 
demonstrate  compliance  for  the  Piqua 
Municipal  Plan'  boilers.  However,  thesf 
data  alone  are  not  sufficient  to  warrant 
a  redesignation  from,  secondary 
nonattain.ment  to  attainment  for  the  City 
of  Piqua,  As  cited  m  criterion  3  of  the 
Gerald  .A.  Emison  memorandum  Ohio 
must  submit  recent  allowable  and  actual 
emissions  and  operating  rates  that  show 

It  IS  highly  unlikely  that  emission  ra'es 
will  increase  sisnificantly  at  units 
operating  below  their  allowable 
emission  rates."  To  support  its  or.ginal 
'equest  from  pnmary  nonattainment  to 
secondary  nonattainment  for  'he  Ci*y  of 


Piqua,  Ohio  submitted  fuel  u.sige  for 
Piqua  Municipal  Power  from  1^^9-1982 
which  demonstrated  constant  fuel  usage 
with  decreasing  emissions.  However,  as 
support  for  its  most  recent  attairunent 
designation  Ohio  did  not  provide 
documentation  that  Piqua  operated  at  a 
similar  rate  for  1964-1986  (the 
attainment  years)  while  decreasing 
emissions. 

The  periodic  noncompliance  at  the 
Piqua  Municipal  Power  Plant  and  the 
violation  of  the  secondary  TSP  NAAQS 
in  1983  were  the  reasons  for  Ohio's 
original  request  to  redesi^ate  the  City 
of  Piqua  from  primary  nonattainment  to 
secondary  nonattainment  rather  than  to 
attainment.  In  their  comments,  both 
RAPCA  and  the  OEPA  failed  to  note 
why  the  periodic  noncompliance  at  the 
Piqua  Municipal  Power  Plant  has  been 
solved,  and  how  compliance  with  the 
NAAQS  will  be  maintained. 

4.  Scioto  Comment:  New  Boston  Coke 
Corporation  requests  the  redesignation 
of  Scioto  County  to  attainment  based  on 
monitoring  data  alone  because  the 
original  designation  was  based  on 
monitoring  data  alone. 

Response:  USEPA's  redesignation 
policy  clearly  states  that  an  area  should 
be  redesignated  only  if  the  area  is 
»  xprcied  to  attain  and  maintain  the 
.N.AAQS.  Monitoring  data  alone  can  be 
used  if  certain  criteria  are  met.  Among 
the  critena  to  show  attainment  of  the 
NAAQS,  monitors  must  be  located  at 
worst-case  locations.  The  anticipated 
worst-case  monitor  in  Scioto  County 
would  be  located  within  1  kilometer  of 
New  Boston's  Coke  Batteries.  At  the 
time  that  OEPA  requested  redesignation 
of  Scioto  County  to  attainment,  no 
monitor  was  located  in  the  worst-case 
location. 

Also,  to  show  maintenance  of  the 
NAAQS,  sources  must  either  be 
operating  at  their  allowable  emission 
limit  or  it  must  be  shown  that  it  is 
unlikely  that  emissions  will  increase  to 
allowable  levels.  Up  until  1985,  a 
monitor  was  not  sited  in  the  worst-case 
location.  In  1985,  a  monitor  began 
operation  near  the  coke  battery.  The 
monitoring  data  from  this  site  do  not 
support  the  redesignation  to  attainment. 

Comment:  New  Boston  Coke 
Corporation  argues  that  modeling, 
performed  in  1979  by  OEPA  and 
submitted  to  USEPA  as  support  for  its 
Part  D  SIP.  should  be  accepted  for  this 
redesignation. 

Response:  The  annual  modeling 
performed  by  OEPA  in  1979  as  support 
for  its  Part  D  SEP  was  never  approved  by 
USEPA.  In  addition,  since  the  submittal 
of  that  modeling,  USEPA's  modeling 
guidance  has  changed  as  more  accurate 
and  sophisticated  models  have  become 


available.  Thus,  as  noted  in  the  NPR, 
OEPA's  1979  modeling  is  not  technically 
adequate  under  current  modeling 
guidelines. 

Comment:  New  Boston  Coke  notes 
that  USEPA  did  not  discuss  the  new 
monitor  which  OEPA  has  operated 
Within  1  km  of  the  New  Boston  coke 
battery. 

Response:  New  Boston  Coke 
Corporation  is  correct  in  noting  that 
USEP.A  did  not  discuss  the  new  m.onitor 
that  is  operating  within  1  km  of  the  coke 
battery.  The  monitor  was  sited  and 
placed  in  operation  in  response  to 
USEPA's  discussions  with  OEPA 
concerning  the  original  May  16. 1983, 
redesignation  request  for  Scioto  County. 
At  the  time  the  NPR  was  originally 
written,  the  monitor  had  only  been 
operating  a  short  time  and  OEPA  had 
not  yet  submitted  the  additional  air 
quality  data  and  siting  informaiion. 
Thus,  this  is  the  reason  it  was  not 
discussed  in  the  NPR. 

In  response  to  New  Boston  Coke  s 
commen*.  USEPA  reviewed  the 
monitoring  data  submitted  by  New 
Boston  Coke  for  the  monitor  located 
near  the  coke  facility.  These  data  were 
collected  by  the  Portsmouth  Local  Air 
Agency  (a  representative  for  OEPA)  and 
were  for  the  period  September  1985  to 
September  1987.  For  the  eight  quarter 
period  the  secondary  TSP  NAAQS  was 
violated  in  1986  (4  exceedances)  and  in 
1987  (2  exceedances). 

For  the  1986  data,  New  Boston  states 
that  road  construction  near  the  monitor 
in  July  resulted  in  three  of  the 
exceedances.  As  justification  for  one  of 
the  exceedances.  New  Boston  submitted 
construction  diary  forms  from  the  Ohio 
Department  of  Transportation  showing 
that  pavement  planning  occurred  on  that 
day,  USEPA  guidance  provides,  for 
redesignation  for  SIP  purposes, 
excluding  NAAQS  exceedances  from 
exceptional  events  due  to  highway 
construction  if  a  microscopic  analysis  of 
the  filter  indicates  that  85  percent  of  the 
material  on  the  filter  was  related  to 
construction  activities  {Guidelines  on 
the  Identification  and  Use  of  Air 
Quality  Data  Affected  bv  Exceptional 
Events.  EPA^50/4-86-ob7,  (uly  1986  ) 
Neither  New  Boston  nor  OEPA 
submitted  filter  analysis  for  any  of  the 
three  exceedance  days.  In  addition. 
construction  logs  for  the  other  two 
exceedance  days  were  not  provided. 
Therefore,  because  USEPA  does  not 
have  sufficient  evidence  to  exclude  the 
exceedances  allegedly  due  to  highway 
construction  in  1986,  USEPA  considers 
the  secondary  TSP  NAAQS  violated  m 
1986,  For  the  first  3  quarters  of  1987  New 
Boston  claims  that  the  highest  24-hour 


secondary  exceedance  was  due  to  an 
abnormal  equipment  malfunction. 
L'SEPA  does  not  consider  operational 
malfunctions  or  upsets  as  e,\cpptional 
events.  Therefore.  USEPA  also 
considers  the  secondary  TSP  NAAQS  to 
be  violated  m  1987. 

USEPA  notes  that  even  though  current 
monitoring  data  indicate  violation  of  the 
secondary  standard,  lather  than 
primary.  USEPA  must  continue  to  retain 
the  2  km  area  around  new  Boston  Coke 
as  primary  nonattainment.  This  is 
because  the  State  had  requested  the 
area  be  redesignated  to  attainment,  and, 
since  the  data  did  not  support  an 
attainment  classification,  USEPA  must 
retain  the  area  as  originally  designated. 

III.  USEPA's  Final  Action 

Columbiana.  Logan.  Medina,  Miami, 
Monroe.  Sandusky  and  Scioto  Counties. 
For  these  seven  counties,  USEP.A's  final 

§81.336    Ohio. 


action  is  the  same  as  described  above 
under  section  I.,  3  Proposed  Action.  We 
refer  you  to  section  1.  for  the  specific 
final  designation.  Please  note  that  for 
Jackson  County,  USEPA  is  retaining  the 
present  secondary  nonattainment 
designation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  on  or  before  June  30, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  P.iM  81 

Environmental  protection.  Air 


Ohio— TSP 


pollution  control,  National  park. 
Wilderness  areas. 

Dated;  April  21. 1989. 
W'llliam  K.  ReiUy, 

Administrator. 

PAR'  h' DflS'^NA^'ON  OF  AREAS 

FOR  tiP  QUALli'»  P'.„  ANTING 
•'  U  H  P  0  3  F  S 

Part  81  of  Chapter  I,  Title  40  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7462. 

2.  In  \  81.336  the  TSP  table  is 
amended  by  revising  the  Columbiana, 
lackson,  Logan,  Miami,  Monroe, 
Sandusky  and  Scioto  designations  as 
follows: 


Designated  area 


Does  not  meet 
ipnmary 
standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
dasstied 


Better  ttian 

national 

standards 


Cotumbiana  County 

Cities  01  East  Livenxx)'  and  vveiisvrlle.  Townships  of  Yellow  Creek  and  Uverpool X  

Center  Towrriship  including  tt>e  City  o<  Listxxt  and  Perry  Township  indudirtg  the  City  of  Salem X 

Pemaindef  ot  ttie  Counr, _ 


Logan  County    „ „..., 

Medina  County 

Viami  County: 

City  ot  Piqua  

He^aindef  o'  tne  County _ _ _. 

Monroe  County 

CiTy  o»  Cian^Kjton,  Townstiips  of  Adams,  Greerw,  Lee,  Ohio,  Salem,  Scintxjry  and  Switzeria-nd X 

Remainder  ot  tt^e  County _ 


X 

X 


Jiid"-g  it-.e  'f*  ot  Woodville X 

ackso"  and  BaHville  Townships  including  ttie  Cities  of  Fremont  arKl  


Sandusky  County 

W30CKille  Townsnip 
Madison.  SandusKy 

Gibsonburg 

Remainder  of  the  County 

Scio'-O  County 
Those  portions  ot  the  Cilies  of  Portsmouth  and  Hem  Boston  that  surrourKl  New  Boston  Coke,    X 

extending  1  Km  to  the  west,  north,  arxi  east  of  tt»e  coke  battery  and  bounded  on  the  south 

by  the  Ohio  River 

Bloom  Township  and  the  Oty  of  South  Wet>ster _ X 

Remainder  o'  the  County 


action:  Pinal  rule. 


\VR  Doc  89-10399  Filed  4-28-89;  8:45  am) 
BILLINQ  CODE  6!x>C-S0-M 

40  CFR  Part  261 
[SW-FRL-3564-2) 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Denial 

agency:  Environmental  Protection 
Agency. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
denying  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  for  specified 
wastes  generated  by  Brush  Wellman 
Corporation,  Bedford,  Ohio.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 


270,  'and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists. 

FFFECTIVE  DATE:  May  1, 1989. 

A  JDPESS:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Room  M2427,  Washington. 
DC  20460,  and  is  available  for  viewinj; 
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from  9:00  a.m.  to  4:00  p.m.,  Monday 
!hro'.igh  Friday,  excluding  Federal 
holidays.  Call' 1 202)  47S-93:7  for 
appomtmen!3,  The  reference  r.-jT.ber  for 
this  docket  is  "F-Sg-BRFD-FFTFF  '  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  SO. 15  per 
page, 

FOB  FURTHER  INFORMAHON  CONTACT 
For  genera!  mforma'ion.  con'.K  t  the 
RCR>'\  Hotline,  toll  free  at  nwCj  424- 
9346,  or  at  (202)  332-3'X)0,  For  technical 
mform.dtion  concernins  this  notice, 
contact  Terry  Crist.  Office  of  Solid 
Waste  (OS-343).  U  S,  Environmental 
Protection  Ajjencv,  401  M  Street  SW., 
Washington.  DC  204G<1  i2;i2!  382-1782. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  A  : [Parity 

L'nder  40  CF'R  260.20  and  260.22. 

fdcil.i.es  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  4(J  CFR  2!):, 3:  and  261.32.  Tetitioners 
must  provide  sufficient  information  to 
EP.^  '0  allow  the  .Agency  to  determine 
that  (t)  the  was'e  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  It  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
r,;r:cern, 

B  H!<!or.'  o''  Th:s  Rulemaking 

B.-iJsh  Wellm.an  Corporation  (BWC), 
f,jrme:!y  S,K.  VVe,lman  Corporation, 
1  Ka'ed  in  Dedrord.  Ohio,  petitioned  the 
,\i?encv  to  exclude  from  hazardous 
was'e  control  a  specific  waste  it 
generates  After  evaluating  the  petition, 
on  September  28.  1988.  EPA  proposed  to 
dei'v  BWC's  petition  'o  exclude  its 
uaste  from  the  l;*ts  of  hazardous 
was'es  See  53  FR  578(18. 

This  rulem.akmg  addresses  public 
rjmrnents  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  deny 
an  exclusion  to  Brush  Wellman, 

II.  Disposition  of  Petition 


submitted  by  BWC,  however,  fail  to 
substantiate  its  claim  that  the  listed  and 
non-listed  constituents  of  concern  are 
present  in  an  immobile  form.  See  53  FR 
37808.  September  2a  1988,  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  deny  BWC's  petition  for  its 
wastewater  treatment  sludge. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  from  one 
commenter.  The  commenter  strongly 
supported  the  Agency's  proposed 
decision  to  deny  the  petition,  both  on 
the  grounds  articulated  by  EPA  and  for 
a  number  of  other  reasons. 

Although  the  commenter  supported 
the  Agency's  proposed  decision,  the 
commenter  expressed  general  concerns 
over  EPA's  use  of  the  vertical  and 
horizontal  spread  (VHS)  model  to 
evaluate  delisting  petitions  for  wastes 
stored  in  a  surface  impoundment.  Since 
the  Agency  already  has  sufficient  bases 
to  deny  Brush  Wellman's  petition,  as 
detailed  in  the  proposed  rule,  and  the 
comments  do  not  change  the  proposed 
decision,  we  did  not  assess  whether  the 
additional  bases  for  denial,  suggested  by 
the  commenter.  should  be  included  as 
part  of  our  rationale  for  denying  the 
petition.  Furthermore,  the  issues  raised 
by  the  commenter  regarding  the 
effectiveness  of  the  VHS  model,  do  not 
affect  EPA's  decision  to  deny  this 
petition.  In  fact,  the  commenter  raised 
similar  issues  on  other  proposed 
delisting  rules.  The  Agency,  therefore, 
did  not  address  these  comments  in 
today's  final  rule. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  BWC's 
wastewater  treatment  sludge  should  not 
be  excluded  from  hazardous  waste 
control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Brush 
Wellman  Corporation,  located  in 
Bedford,  Ohio,  for  its  wastewater 
treatment  sludge,  described  in  its 
petition  as  EPA  Hazardous  Waste  No. 
F006. 


O 


Brush  Weim.jp.  Corporation,  Bedford,       ,,,  r-rr    4'      n  . 
,  \       '  III  Effective  Date 


/  Pr"pos'-'d  Dt'nial 

BVN'C  petitioned  the  .Agency  for  an 
ex.cljSion  of  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazirdous  Waste  No.  F0()6.  BWC 
pe'iticned  to  exclude  I's  waste  because 
It  d'les  not  believe  that  the  waste  meets 
the  criteria  for  which  it  was  listed.  BWC 
based  its  petition  on  the  claim  that  the 
Lonsti'uents  of  concern,  although 
p-"sent  in  the  waste,  are  in  an  I 

essentiali>  immobile  form.  Data 


Ihis  rule  is  effective  immediately  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six^nionth  period  to  come  into 
compliance.  That  is  the  case  here,  since 
this  rule  does  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  been 
obligated  to  manage  its  waste  as 
hazardous  during  the  Agency's  review 


of  their  petition.  These  reasons  also 
provide  a  basis  for  making  this  nile 
effective  immediately  under  the 
Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  denial  of  this  petition 
does  not  impose  an  economic  burden  on 
this  facility  since  prior  to  submitting  and 
during  review  of  the  petition,  this  facility 
should  have  continued  to  handle  their 
waste  as  hazardous.  The  denial  of  their 
petition  means  that  they  arc  to  continue 
managir  J  their  waste  as  hazardous  in 
the  maPtjUter  in  which  they  have  been 
doing,  economically  and  otherwise. 
There  is  no  additional  economic  im.pact, 
therefore,  due  to  todays  rule.  This  rule 
is  not  a  major  regulation,  therefore,  no 
Regulatory  Impact  .Analysis  is  required, 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-€12,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  puLliC  commient  a 
regulatory  flexibility  analysis  which 
describes  the  im.pact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organiza'ions.  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not  have  a 
significant  adverse  economic  impact  on 
small  entities.  The  facility  included  in 
this  notice  may  be  considered  a  small 
entity,  however,  this  rule  will  only  affect 
one  facility  in  one  industrial  segment. 
The  overall  economic  impact,  therefore, 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  regulation  does 
not  have  a  sianificant  economic  impact 
on  a  substantial  num.ber  of  sm.all 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  nexibility 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511.  44  U.S.C.  3501  ei  ^pq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0033 


List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal,  Recycling. 

.Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Date:  April  20.  1989, 
lonathan  Z.  Cannon. 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Re-^ponse. 

[FR  Doc.  89-10403  Filed  4-28-89;  8:45  amj 
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40  CFR  Part  261 

ISW-FRL-3564-1] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Denial 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency]  today  is 
denying  a  final  exclusion  f."om  the  lists 
of  hazardous  wastes  con'amed  in  40 
CFR  261.31  and  281.32  for  specified 
wastes  generated  by  Weirton  Steel 
Corporation.  Weirton.  W'est  Virginia. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20, 
which  allows  any  pc'-son  to  petition  the 
-Adm.inistrator  to  -nodify  or  revoke  any 
provision  of  Parts  2  )0  through  268,  124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260,22.  which  speci.^'icaily  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-speciric"  basis  from  the 
hazardous  waste  lists. 

EFFECTIVE  DATE:  .Ma;  1.  1989. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Room  M2427,  Washington. 
DC  20460.  and  is  available  for  viewing 
fiom  9:00  am  tc  4:00  p.m..  Monday 
through  Friday,  excluding  Federal" 
holidays.  Call"  (202)  4"5-932:-  for 
appointm.ents.  The  reference  number  for 
this  docket  is  "F-R9-WSFD-FFFFF"  The 
public  may  copy  m.ateria!  from  any 
regulatory  docket  at  a  co.st  of  &1.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCR.A  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000-  For  technical 
information  concerning  this  notice, 
contact  Linda  Cessar.  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460,  (202)  475-9828. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261  32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Weirton  Steel  Corporation  [Weirton), 
located  in  Weirton,  West  Virginia, 
petitioned  the  Agency  to  exclude  from 
hazardous  waste  control  a  specific 
waste  it  generates.  After  evaluating  the 
petition,  on  September  28, 1988.  EPA 
proposed  to  deny  Weirton's  petition  to 
exclude  its  waste  from  the  lists  of 
hazardous  wastes.  See  53  FR  37803. 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  deny 
an  exclusion  to  Weirton  Steel. 

II.  Disposition  of  Petition 

Weirton  Steel  Corporation,  Weirton, 
West  Virginia 

1.  Proposed  Denial 

Weirton  petitioned  the  Agency  for  an 
exclusion  of  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006.  Weirton 
petitioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  for  which  it  was  listed. 
Weirton  based  its  petition  on  the  claim 
that  the  constituents  of  concern, 
although  present  in  the  waste,  are  in  an 
essentially  immobile  form.  Data 
submitted  by  Weirton.  however,  fail  to 
substantiate  its  claim  that  the  listed  and 
non-listed  constituents  of  concern  are 
present  in  an  immobile  form.  See  53  FR 
37803,  September  28, 1968,  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  deny  Weirton's  petition  for 
its  wastewater  treatment  sludge. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  from  one 
commenter.  The  commenter  strongly 
supported  the  Agency's  proposed 
decision  to  deny  the  petition,  both  on 
the  grounds  articulated  by  EPA  and  for 
a  number  of  other  reasons. 

Although  the  commenter  supported 
the  Agency's  proposed  decision,  the 
commenter  expressed  general  coricems 


over  EPA's  use  of  the  vertical  and 
horizontal  spread  (VHS)  model  to 
evaluate  delisting  petitions  for  wastes 
stored  in  a  surface  impoundment.  Since 
the  Agency  already  had  sufficient  bases 
to  deny  Weirton's  petition,  as  detailed 
in  the  proposed  rule,  and  the  comments 
do  not  change  the  proposed  decision,  we 
did  not  assess  whether  the  additional 
bases  for  denial,  suggested  by  the 
commenter.  should  be  included  as  part 
of  our  rationale  for  denying  the  petition. 
Furthermore,  the  issues  raised  by  the 
commenter  regarding  the  effectiveness 
of  the  VHS  model,  do  not  affect  EPA's 
decision  to  deny  this  petition.  In  fact,  the 
commenter  raised  similar  issues  on 
other  proposed  deUsting  rules.  The 
Agency  did  not,  therefore,  address  these 
comments  in  today's  rule. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  Weirton's 
wastewater  treatment  sludge  should  not 
be  excluded  from  hazardous  wastes 
control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Weirton 
Steel  Company,  located  in  Weirton. 
West  Virginia,  for  its  wastewater 
treatment  sludge,  described  in  its 
petition  as  EPA  Hazardous  Wastes  No. 
F006. 

m.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Sohd  Waste  • 

Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here,  since 
this  rule  does  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  been 
obligated  to  manage  its  waste  as 
hazardous  during  the  Agency's  review 
of  their  petition.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis,  The  denial  of  this  petition 
does  not  impose  an  economic  burden  on 
this  facility  since  prior  to  submitting  and 
during  review  of  the  petition,  this  facility 
should  have  continued  to  handle  their 
waste  as  hazardous.  The  denial  of  their 
petition  means  that  they  are  to  continue 
managing  their  waste  as  hazardous  in 
the  manner  in  which  they  have  been 
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ri.3i.ng,  economically  and  ofherwise. 
There  is  no  additional  economic  impact. 
therefore,  due  to  today's  mle.  This  rule 
is  not  a  major  regulation,  therefore,  no 
Resjulatory  Impact  Analysis  is  required. 

V  Regulatory  Flexibility  .Act 

P'.  .-sjdnt  to  the  Regulatory  Flexibility 
Act.  5  use.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
n.na!  rjle,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not  have  a 
signiHcant  adverse  economic  impact  on 
small  entities  The  facility  included  in 
this  notice  may  be  considered  a  small 
entity,  however,  this  rule  will  only  affect 
one  facility  in  one  industrial  segment. 
The  overall  economic  impact,  therefore, 
on  small  en'ities  is  small.  Accordingly,  1 
hereby  certify  that  this  regulation  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
Tr; cordkeeping  requirements  associated 
w,'h  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Bn''^->t  lOMBl  under  the  provisions  of 
:h°  Pjp.j-w  rk  Reduction  Act  of  1980 
T^ti  L  96-511,  44  U.S.C.  3501  et  seq.) 
dnd  have  been  assignpd  0MB  Control 
Number  205O-0O5.3 

List  of  Subjects  in  40  C^  R  Pd.-l  :bi 

iicizrfrdous  materials.  Waste 
treatment  and  disposal.  Recycling. 

.^uHtority:  Sec.  3001  RCR.'K.  42  U  S.C.  6921. 
::  i-f  .April  20,  1989. 
jondthan  Z.  Cannon, 

Acting  Assis!an[  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 

'FT?  Doc  S*-:  >»o:  Filed  4-28-89;  8:45  am) 
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CENfRAL  S^^PVICES 

41  CFR  Par's  101-50  .■"■d  105-68 

Go^ernmentwlde  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Woriiplace  iGrants'.; 
Correct'on 

agency:  General  Services 
Administration. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
fna;  rule  on  Governmentwide 
Debarment  and  Suspension 
(Nonprocurement]  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
'Grants)  which  was  published  in  the 
Federal  Register  on  Tuesday,  January  31, 
1989  (34  FR  4962). 

FOR  FURTHER  INFORMATION  CONTACT; 

Ida  M,  L'stdJ  at  202-5bo-1^24  (i-TS  566- 
1224). 

SUPPLEMENTARV  INFORMATION:  The 

dCuun  IS  necessary  tu  nidt^e  corrections 
in  the  Redesignation  Table,  and  sections 
105-68.313, 105-68.410,  and  105-68.412  as 
follows: 

1.  Correction  to  be  made  in 
Redesignation  Table,  New  section 
column,  Subpart  101-50.3 — Debarment: 
should  read;  "Subpart  105-68.3— 
Debarment" 

2.  Correction  to  be  made  in 
Redesignation  Table,  New  section 
column,  Subpart  101-50.4 — Suspension: 
should  read;  "Subpart  105-68.4— 
Suspension" 

3.  Correction  to  be  made  in 
Redesignation  Table,  New  section 
column,  Subpart  101-50.5^ 
Responsibihties  of  GSA,  Agency  and 
Participants;  should  read:  "Subpart  105- 
68.5— Responsibilities  of  GSA,  Agency 
and  Participants" 

Authority:  E.0. 12549;  Sec.  5151-5160  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub.  L 
100-690,  Title  V,  Subtitle  0:  41  U.S.C.  701  el 
set/.);  40  U.S.C.  486(c). 

Aoril  20. 1989. 

id.i  M    I  ,;.k1 

Director.  Office  of  GSA  Acquisition.  Policy 

and  Regulations. 

[FR  Doc.  89-10304  Filed  4-28-89:  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  87-398;  RM-659561 

Radio  Broadcasting  Services:  Farwell, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 

Channel  252C2  for  Channel  252A  a* 
Farwell.  Texas,  and  modifies  thr  license 
of  Station  KLZK-FM  to  specify 
operation  on  the  higher  cl.^ss  co- 
chdnnel.  at  the  request  of  Dominion 
Communications,  Inc.  The  community 
would  receive  its  second  wide  coverage 
area  FM  service.  The  upgrade  can  be 
accomplished  at  the  licensed  site  of 
Station  KLZK-FM  in  compliance  with 
§  73,207  of  the  Commission's  Rules.  The 
coordinates  are  34-2^15  and  103-02-58. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  June  9.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

i^Ttricid  Rawlings.  (202)  6.34-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
sur.'Tiarv  of  the  Commission's  Rep'.i:  t 
and  Order.  MM  Docket  No.  87-398. 
adopted  April  10.  1989,  and  released 
April  25.  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  .M  Street.  NW.. 
Washington.  DC.  The  complete  tr\i  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
1202)  8.5~-380O,  2100  M  Street.  .NW.,  Suite 
140,  Washington,  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting^. 

PART  73— (AMENDED) 

1  The  duthoiity  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154.  303. 

§73.202    [Amended  1 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 


remo\ing  Channel  252A  and  add.ng 

Channel  252C2  at  Farwell 

Karl  A.  Kensinger. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  .Mass  Media  Bureau 

[FR  Doc.  89-10418  Filed  4-28-89:  8  45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  88-313;  RM-63751 

Radio  Broadcasting  Services;  Eagle 
River.  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  233C2  for  Channel  232A  at 
Eagle  Ri\  er,  Wisconsin,  and  modifies 
the  license  of  Station  WR10(FM]  to 
specify  operation  on  the  higher  powered 
channel,  at  the  request  of  Nicolet 
Broadcasting  Inc.  Eagle  River  would 
receive  its  first  wide  coverage  area  FM 
service.  A  site  restriction  of  18  9 
kilometers  (11.7  miles)  north  of  the  city 
is  required.  The  coordinates  are  46-OS- 
00  and  89-11^7.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  [une  9,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawl;ngs,  (202)  634-6530. 

SUPPtiMENTARY  INFORMATION:  This  IS  a 
summ.ary  of  the  Commission's  Report 
and  Order.  MM  Docket  .No,  88-313, 
adopted  April  10.  1989,  and  released 
April  25,  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
f.'om  the  Commi.ision's  copy  contractors. 
International  Transcription  Service. 
(202)  8.57-3800,  2100  M  Street.  NW,.  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Pari  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Par'.  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  303, 

§73  202    [Amended] 

2.  Section  73.202(b),  the  Table  of  F.M 
Allotmients  is  amended,  under 

Wisconsin,  by  removing  Channel  2,!2.'\ 


and  adding  Channel  233C2  at  Eagle 

River. 

Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau, 
[FR  noc  89-10419  Filed  4-28-89:  8:45  am) 
BIUJNO  COOE  S71?-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

I  Federal  Acquisition  Circular  84-44) 

Federal  Acquisition  Regulation  (FAR), 
Miscellaneous  Amendments; 
Correction 

AGENCIES:  DeparUnent  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comments:  correction. 

SUMMARY:  This  document  corrects  FAR 
31  205-6(j){3)(i)  in  Federal  Acquisition 
Circular  (F.Af!  84-44  published  in  the 
Federal  Register  on  Wednesday,  March 

29.  1989  (54  FR  13022). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marga.'ft  A.  Wiiiis.  FAK  Sci^rcianat, 
Room  4041,  GS  Building,  Washington. 
DC  20405,  (202)  523-4755.  Please  cite 

FAC  84-44- 

SUPPLEMENTARV  INFORMATION:  In  FR 
Do::.  89-7370  beginning  on  page  13022. 
ni.Tke  the  following  correction  on  page 
13024,  first  column,  by  revising  the 
amendatory  language  of  Item  6  to  read, 
"section  31.205-6  is  amended  by  revising 
the  first  sentence  in  paragraph  (gK2)(i); 
by  revising  the  fourth  sentence  in 
paragraph  (j)(2)  and  the  first  sentence  of 
paragraph  U)(2)(i);  by  removing  the 
introductory  text  of  paragraph  (j)(3)(i) 
and  adding  (j)(3)(i){A)  and  (j)(3)(i)(B);  by 
removing  and  reserving  paragraph  (j)(5); 
and  by  revising  paragraph  (j)(6){i)  to 
read  as  follows:"  and  in  the  second 
column  by  removing  the  three  stars 
following  (j)(3)(i). 

IJst  of  Subjects  in  48  CFTJ  Part  31 

Government  procurement. 

Dated:  April  21. 1989. 
Harr>'  S.  Rosinski, 

.Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 
[FR  Doc.  89-10333  Filed  4-28-89:  8:45  am) 
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£7-09;  Notice  4PPJ 


C do ^"' £';■:"  D,isi;:ic 
Aiasxa 


'quirements; 


agency:  National  Highway  Traffic 
Safety  Administration;  DOT. 

AC^  on;  Grant  of  petition  for  extension 
ui  hiiic  (Alaska). 

summary:  This  in  response  to  a  petition 
for  an  extension  of  time  filed  by  the 
Alaska  Department  of  Public  Safety 
(Alaska).  Alaska  cannot  conform  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule  implementing  the  Act  by  April  29. 

1989.  the  effective  date  of  the  statutory 
and  regulatory  requirements.  Therefore, 
the  petition  requests  that  NFfFSA  grant 
Alaska  an  extension  of  time,  until  May 

1990.  to  achieve  compUance.  Because 
Alaska  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect,  we  have 
granted  Alaska's  petition  for  an 
extension  of  time.  Alaska  has  until  May 
1, 1990  to  revise  its  title  documents  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Kaleta.  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590(202)  3w^ ■!''•'•' 
SUPPLEMENT  A  fi  Y  :NF  oni.' at:  ch: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NFfTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29. 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NFFTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
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s.TO'jid  discusi  tliri  trfforts  the  State  has 
taken  to  rreet  the  deadline,  the  reasons 
why  :t  needs  additional  tine,  the  length 
of  time  desired  for  extension,  and  a 
d'  scnst'.on  of  tne  steps  to  be  taken 
wn:!e  •  ■-'  extension  is  in  effect.  53  PR 
29464  11983).  i 

.Maslca's  Petition 

The  .■^.Idslvd  DeparT.T.ent  of  Public 
Safety  (Alaska!  submitted  a  petition  for 
an  extension  of  t.me.  In  support  of  its 
pjition,  .Alaska  states  that  because  the 
State  had  nearly  depleted  its  current 
supply  of  titles,  the  State  directed  its 
v-ndor  to  print  a  one-year  supply  of 
titles.  The  current  title  was  revised  in 
.November  1988  and  Alaska  notes  that 
fr.s  t.'le  was  designed  to  meet  the 
Federal  -egulatory  requirements.  The 
ti'le  ;s  printed  by  a  secure  printing 
process  and  contains  a  space  for  the 
disclosure  of  the  odometer  reading.  In 
addition,  the  State  will  note  the 
ouorr.eter  reading  on  the  title  at  the  time 
it  issues  the  title  However,  Alaska 
rf  ^cgnizes  that  the  current  title  does  not 
rr-t-et  all  the  Federal  requirements 
concerning  disclosure.  Therefore, 
Alaska  explains  that,  until  conforming 
tides  are  utilized,  it  will  require  a 
separate  odometer  disclosure  statement, 
a  disclosure  on  the  'itle  application,  or 
additional  mforma'ion  on  the  title  itself. 
Finally  Alaska's  current  supply  of  title 
docu.Tients  wiii  not  be  depleted  for 
approximately  one  year.  For  these 
reasons.  Alaska  requests  that  it  be 
granted  an  extension  of  time  until  May 
19*W. 

NHTS.\'8  Response  to  the  Petition 

NHTS.A  finds  that  A'aska  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Tnuth  in 
Mileage  .Act.  .Alaska  redesigned  its  title 
document  and  had  a  one-year  supply 
pr-.nted  by  a  secure  process,  This  action 
w  as  essential  because  the  State  had 
near!>  depleted  its  supply  of  title 
documents.  Recognizing  'hat  this  title 
does  not  conform  to  the  new  Federal 
diSL.  isure  requirem.en's.  Alaska  is 
pUnning  to  redesign  its  ti'ie  to  meet  the 
new  requirements.  .Alaska  has 
submit'ed  a  sample  of  its  current  title 
and  the  Sta'e  will  be  notified  In  a  letter 
of  the  changes  that  are  necessary  to 
hr"-.g  the  title  into  compliance. 

Ir.  light  of  .Alaska  s  past  and  planned 
-  •  ms,  and  in  order  to  allow  Alaska  to 
t'vpen.i  Its  current  supply  of  titles 

nts,  we  grant  Alaska's  request 


f  ;r  an  extension  of  time  until  May  1, 
i->9i,  to  "evise  its  title  documents  to 
meet  the  Federal  criteria. 


Aulhorit)':  13  U.S.C.  1988  note:  delegation 
of  authority  at  49  CFR  1.50(f)  and  501.8(e). 

Issued  on  April  26, 1989. 
Kathleen  De.Meter, 

Assistant  Chief  Counsel  for  General  Law. 
IFR  Doc  89-10349  Filed  4-26-89i  2:15  pmj 
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43  CFR  Part  580 

1  Docket  Numb«r  87-09;  Notice  400) 

Odometer  Disclosure  Requirements; 
Colorado 

AGENCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 

action:  Grant  of  petition  of  extension  of 
time  (Colorado). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Colorado  Department  of  Revenue, 
Motor  Vehicle  Administration. 
(Colorado).  Colorado  cannot  conform  its 
laws  and  its  title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  April  29, 1989,  the  effective  date  of 
the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  Colorado  an 
extension  of  time,  until  January  1. 1990. 
to  achieve  compliance.  Because 
Colorado  has  made  an  effort  to  meet  the 
deadline,  sets  forth  reasons  why  it  has 
failed  to  do  so,  and  has  included  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect,  we  have 
granted  Colorado's  petition  for  an 
extension  of  time.  Colorado  has  until 
January  1. 1990,  to  revise  its  laws  and  its 
title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  fin/il  rule 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
2C590  (202-366-18341. 

SUPPLEMENTARY  INFORMATION; 

Backfjround 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 


reasonable  efforts  to  achieve  such 

compliance. ' 

To  implement  the  Truth  in  Mileage 
.Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time,  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  i;i988]. 

Colorado's  Petition 

The  Colorado  Department  of  Revenue, 

Motor  Vehicle  .Administration. 
(Colorado)  submitted  a  petition  for  an 
extension  of  time.  In  support  of  its 
petition,  Colorado  states  that  it  has 
revised  its  title  documents  in  an  attempt 
to  meet  the  statutory  and  regulatory 
requirements.  The  new  title  incorporates 
several  types  of  security  features.  These 
include  high  resolution  printing,  micro- 
line  printing,  pantograph  void  feature, 
erasure  sensative  background  inks,  and 
security  paper.  In  addition,  Colorado 
states  that  it  believes  the  title  includes 
the  required  disclosure  on  the  reverse 
side  of  the  title.  Furthermore,  Colorado 
states  that  it  has  reviewed  its  salvage 
receipts  and  reassignment  forms  and 
determined  that  they  do  not  meet  the 
new  Federal  requirements.  (The 
reassignment  forms  include  dealer  and 
generic  bills  of  sales  and  powers  of 
atto'ney.)  Colorado  will  redesign  these 
documents  and  then  award  a  contract  to 
have  them  printed.  Colorado  notes  that 
in  order  to  revise  the  salvage  receipts,  it 
will  need  to  change  the  current  Colorado 
Rules  and  regulations.  Colorado  states 
that  it  will  require  a  separate  odume'cr 
disclosure  statement  for  use  with 
nonconforming  title  documents. 

NHTS.A's  Response  to  the  Petition 

.\HTSA  finds  that  Colorado  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mllt;^ge  Act  and  the  issuance  of  the 
implementing  Federal  regulations, 
Colorado  has  attempted  to  redesign  its 
title  docuninnt  to  meet  the  Federal 
statutory  and  regulatory  requirements. 
The  title  documents  are  now  set  forth  by 
a  secure  printing  process.  However,  the 
title  does  not  appear  to  meet  all  the 
Federal  regulatory  disclosure 
requirements  Colorado  will  be  advised 
by  letter  of  the  changes  that  are 
necessary.  In  addition.  Colorado  plans 


to  amend  the  current  Colorado  Rules 
and  regulations  to  ensure  that  its 
salvage  receipts  meet  the  new- 
requirements. 

In  light  of  Colorado's  past  and 
planned  actions,  we  grant  Colorado's 
request  for  an  extension  of  time  until 
January  1, 1990,  to  revise  its  laws  and  its 
titles  to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note;  delegation 
of  authority  at  49  CFR  1.50(0  and  5Cn.8{e). 

Issued  on  Apnl  26.  1989. 
Kathleen  DeMeter, 

Assistant  Chief  Counsel  for  General  Law. 
[FR  Doc.  89-103.50  Filed  4-2&-89;  2:15  pm] 
G'LUNG  CODE  4«10-S»-«i 


49  CFR  Part  580 

[Docket  No.  87-09;  Notice  4MM] 

Odometer  Disciosure  Requirements; 
District  of  Columbia 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Grant  of  petition  for  extension 
of  time  (District  of  Columbia). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  District  of  Colum.bia  Department  of 
Public  Works  (District  of  Columbia).  The 
District  of  Columbia  cannot  conform  its 
laws  and  its  title  documents  to  m.eet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implem.enting  the  Act 
by  April  29. 1969.  the  effective  date  of 
the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  the  District 
of  Columbia  an  ex'ension  of  time,  until 
April  1990,  to  achieve  compliance. 
Because  the  District  of  Colum.bia  has 
rr^ade  an  effort  to  meet  the  deadline,  sets 
forth  reasons  why  it  has  failed  to  do  so, 
and  has  included  a  description  of  the 
steps  to  be  taken  while  the  extension  is 
in  effect,  we  have  granted  the  District  of 
Columbia's  petition  for  an  extension  of 
time.  The  District  of  Columbia  has  until 
Apnl  1. 1990  to  rrvise  its  laws  and  its 
title  documents  tc  m.cet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Kaleta.  Office  of  the  Chief 
Counsel,  Room  5219.  National  Highway 
Traffic  Safety  Administration,  400 
Seven'h  Street  SW.,  Washington,  DC 
20590  (202-36&-1854). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 


tim.e  m  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  im.plementing  regulations  set  forth  in 
49  CFR  Fart  580.  It  provides  that,  in 
granting  an  extension.  NITTSA  "shall 
ensure  that  ihe  State  is  making 
reasonable  efforts  to  achieve 
compliance.  ' 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
213464  (19S8). 

District  of  Columbia's  Petition 

The  District  of  Columbia  Department 
of  Public  Works  (District  of  Columbia) 
submitted  a  petition  for  an  extension  of 
time.  In  support  of  its  petition,  the 
District  of  Columbia  states  that  it  has 
reviewed  its  title  documents  and  laws. 
Although  the  current  title  is  set  forth  by 
a  secure  printing  process  and  contains  a 
space  for  a  disclosure  by  a  transferor, 
the  District  of  Columbia  states  that  the 
disclosure  on  the  title  does  not  meet  all 
the  regulatory  requirements.  The  District 
of  Columbia  explains  that  it  will  draft 
legislation  to  bring  its  laws  into 
compliance  with  the  Federal  odometer 
disclosure  requirements  and  will  submit 
this  legislation  when  the  legislative 
session  begins  on  June  1989.  In  addition. 
the  District  of  Colimibia  states  that  it  is 
in  the  process  of  redesigning  and 
reformatting  its  title,  power  of  attorney 
forms,  and  dealer  reassignment 
documents.  The  District  of  Columbia  is 
also  installing  a  new  computer  system 
that  would  permit  the  State  to  issue  a 
title  that  includes  an  odometer  reading 
and  a  notation  as  to  whether  or  not  the 
reading  refiects  the  actual  mileage  or  the 
mileage  in  excess  of  the  designed 
mechanical  limits  of  the  odometer.  This 
may  be  operational  by  July  1, 1989. 
However,  the  District  of  Columbia  has  a 
one  year  supply  of  nonconforming  titles 
on  hand  which  "represents  a 
considerable  financial  investment". 
Until  the  current  supply  is  depleted,  the 
District  of  Columbia  will  require  that  a 
conforming  odometer  disclosure 
statement  accompany  the  title  document 
and  will  print  the  odometer  reading  and 
brand  when  its  new  system  is 
operational.  Because  the  current 
inventory  of  title  documents  will  be 


depleted  in  approximately  one  year,  the 
District  of  Columbia  requests  that  it  be 
granted  an  extension  of  time  until  April 

199C 

NHTSA  6  Riii,poQ:>£  to  the  Petition 

NHTSA  finds  that  the  District  of 
Columbia  has  made  reasonable  efforts 
to  achieve  compliance  with  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  and  the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act  and  the  issuance  of  the 
implementing  Federal  regulations,  the 
District  of  Columbia  reviewed  its  titles, 
powers  of  attorney  forms,  and 
reassignment  documents.  The  District  of 
Colimibia  also  reviewed  its  laws  and 
drafted  legislation  to  amend  its  laws 
into  conformity  with  the  Truth  in 
Mileage  Act  of  1936  and  NHTSA's  final 
rule.  In  addition.  District  of  Columbia 
has  been  redesigning  and  reformatting 
its  titles,  powers  of  attorney  forms,  and 
reassignment  docimients.  A  new 
computer  system,  which  will  help  the 
District  of  Colimibia  to  meet  the  new 
requirements,  will  be  operational  on  July 
1. 1989. 

In  light  of  the  District  of  Columbia's 
past  and  planned  actions,  and  in  order 
to  allow  the  District  to  expend  its 
current  supply  of  titles  documents,  we 
grant  District  of  Columbia's  request  for 
an  extension  of  time  until  April  1. 1990. 
to  revise  its  laws  and  its  title  documents 
to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note;  delegaUon 
of  authority  at  49  CFR  1.50(0  and  501.8(8). 

Issued  on  April  26, 1989. 
Kathleen  DeMeter, 

Assistant  Chief  Counsel  for  General  Law. 
(FR  Doc.  89-10351  Filed  4-26-89;  2:15  pm] 

KLLINO  CODE  4910-S»-M 


49  CFR  Part  580 

[Docket  No.  87-09;  Notice  4LL) 

Odometer  Disclosure  Requirements; 
Nebraska 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Grant  of  petition  for  extension 
of  time  (Nebraska). 

summary:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Nebraska  Department  of  Motor 
Vehicles  (Nebraska).  Nebraska  cannot 
conform  its  laws  and  its  title  documents 
to  meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29. 1989, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
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petition  requests  that  NHTSA  grant 


transferors  will  be  required  tc.  complete  Authority:  15  U.S.C.  1988  note:  delegation 
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petition  requests  that  NHTSA  grant 
Nebraska  an  extension  of  time,  until 
January  1,  1991,  to  achieve  compliance. 
Because  Nebraska  has  made  an  effort  to 
meet  the  deadline,  sets  forth  reasons 
why  it  has  failed  to  do  so.  and  h.^s 
included  a  description  of  the  steps  to  be 
taken  while  the  extension  is  in  effect, 
we  have  granted  Nebraska's  petition  for 
an  extension  of  time.  Nebraska  has  until 
January  1,  1991  to  meet  the  requirements 
of  the  Truth  in  Mileage  Act  and  the  final 
rule. 

FOM  FUrrHER  INFORMATION  CONTACT 
Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Hig.hway 
Traffic  Safety  Administration,  400 
Seventh  Street  SVV.,  Washington,  DC 
20590  (202-368- 1834] 
SUPPVXMENTARY  INFORMATION: 

Background 

Section  2!c)  of  the  Truth  in  Mileage 
Act  of  1986  authonzes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSAJ  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  tune  beyond  April  29,  1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle       I 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 


compliance. 


I 


To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  It  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
descnption  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464(1988) 

Nebraska'!  Petition 

The  .Nebraska  Department  of  Motor 
Vehicles  (Nebraska)  submitted  a 
petition  for  an  extension  of  time  In 
support  of  Its  petition,  .Nebraska  states 
that  in  1987.  Nebraska  attempted  to 
comply  with  the  requirements  of  the 
Truth  in  Mileage  Act  by  drafting  and 
introducing  legislation.  This  legislation 
was  adopted  with  an  effective  date  of 
January  1.  1989.  .Nebraska  explains  that 
new  titles  were  designed,  ordered,  and 
delivered.  These  titles  meet  all  the 
Federal  disclosure  requirements,  with 
the  exception  of  the  requirement  that 
they  be  set  forth  \>y  a  secure  printing 
process.  Nebraska  states  that  the 


transferors  will  be  required  to  complete 
the  disclosure  information  on  the  title 
document.  In  addition,  .Nebraska  states 
that  enabling  legislation  has  been 
drafted  and  that  it  will  be  introduced  in 
the  next  Legislative  Session,  which 
convenes  on  January  3.  1990.  This 
legislation  will  add  definitions  to  the 
Nebraska  statutes  that  are  consistent 
with  the  definitions  contained  m  the 
Federal  regulations,  au'honze  the  State 
to  include  an  odometer  reading  and 
brand  on  every  title  it  issues,  and 
exempt  transferors  of  vehicles  ten  years 
old  and  older  from  issuing  odometer 
disclosure  statements  .Nebra.ska  plans 
to  introduce  a  request  for  additional 
funds  in  con)unctinn  with  the  legislative 
proposal,  .Nebraska  states  that  it  plans 
to  provide  training  to  ninety-three 
County  Clerks  who.  by  statute,  are 
responsible  for  issuing  titles,  Nebraska 
will  also  assist  the  County  Clerks  in 
adapting  their  computer  programs  for 
the  issuance  of  new  titles.  For  these 
reasons.  Nebraska  requests  that  it  be 
granted  an  extension  of  time  until 
January  1,  1991. 

NHTS.\"s  Response  to  the  Petition 

NHTS.^  finds  that  .Nebraska  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementinR  regulations. 

After  the  enactment  of  the  Truth  in 
Mileage  Act.  Nebraska  revised  its  title 
documents  to  include  an  odometer 
disclosure  statement  that  it  believes 
meets  all  the  Federal  disclosure 
requirements.  Nebraska  has  included  a 
sample  title  with  ;ts  petition  and  will  be 
notified  by  letter  if  changes  are 
necessary   In  addition,  Nebraska  has 
drafted  legislation  to  amend  its  statutes 
to  include  definitions  that  are  consistent 
with  the  Federal  regulatory  definitions, 
permit  the  State  to  issue  titles  that 
include  an  odometer  reading  and  a 
brand  as  to  whether  or  not  the  reading 
reflects  the  actual  mileage  or  the 
mileage  in  excess  of  the  designed 
mechanical  lim.t"  of  the  odometer. 
Consistent  with  the  Federal  regulation, 
the  legislation  will  also  exempt 
'ransferors  of  vehicles  ten  years  old  and 
older  from  odometer  disclosure 
requirements,  Nebraska  plans  to 
introduce  this  legislation  and  a  request 
for  funding  in  the  next  Legislative 
Sessi'in,  which  convenes  on  January  3, 
1990,  .Nebraska  also  plans  to  U-am  us 
County  Clerks  to  ensure  that  the  title  is 
properly  completed. 

In  light  of  Nebraska's  past  and 
planned  actions,  we  grant  Nebraska's 
request  for  an  extension  of  time  until 
January  1, 1991,  to  revise  its  titles  to 
meet  the  Federal  criteria. 


Authority:  15  U.S.C.  1988  note:  delegation 
of  authonty  at  49  CFR  1  50(1]  and  501,8{eJ. 

Issued  on  April  26.  1989. 
Kathleen  DeMeter, 

A  ssis  InntCh  ief  Counse/  for  General  Law. 
(FR  Doc.  e»-10353  Filed  4-26-89:  2:15  pir.) 

BILUfM  CODE  ISIO-SB-M 


49  CFR  Part  580 

[Docket  Number  87-03;  Notice  4UU] 

Odometer  Disclosure  Requirements; 
Nevada 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 

action:  Grant  of  petition  for  extension 

of  time  (Nevada). 

summary:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Nevada  Department  of  Motor 
Vehicles  and  Public  Safety  (Nevada). 
Nevada  cannot  conform  i's  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule  im.plemenfing  the  Act  by  April  29, 
1989.  the  effective  date  of  the  statutory 
and  regulatory  requirements.  Therefore, 
the  petition  requests  that  NHTSA  grant 
Nevada  an  extension  of  time  to  achieve 
compliance.  Because  Nevada  has  made 
an  effort  to  meet  the  deadline,  sets  forth 
reasons  why  it  has  failed  to  do  so,  and 
has  included  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect,  we  have  granted  Nevada's 
petition  for  an  extension  of  time. 
Nevada  has  until  January  1,  1990  to 
revise  its  reassignment  documents  and 
until  January  1, 1992  to  revise  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Kaleta.  Office  of  the  Chief 
Counsel,  Room  5219.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington,  DC 
20590  (202-366-1834). 

8UPPt£MENTARV  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authonzes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29. 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Art  and 
the  implementing  regxilations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 


A 


reasonable  efforts  to  achieve 
com.pliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Nevada's  Petition 

The  Nevada  Department  of  .Motor 
Vehicles  and  Public  Safety  (Nevada) 
submitted  a  petition  for  an  extension  of 
time.  In  support  of  its  petition,  Nevada 
states  that,  since  1985,  Nevada  has 
printed  the  mileage  on  the  face  of  the 
title  at  the  time  of  issue.  In  addition, 
Nevada  prohibits  the  same  person  from 
signing  the  odometer  disclosure  as  both 
the  transferor  and  transferee  in  the 
same  transaction  and  exempts  the  same 
transferors  exempted  by  the  Federal 
regulation.  However.  Nevada  states  that 
it  cannot  meet  all  the  Federal 
requirements.  Nevada  has  reviewed  its 
titles  and  reassignment  documents  and 
determined  that  they  do  not  meet  the 
Federal  requirem.ents.  Nevada  states 
that  it  plans  to  redesign  and  reprint 
these  documents.  Furthermore.  Nevada 
believes  a  larger  title  is  necessary  to 
include  all  the  disclosure  information 
and  that  legislation  may  be  necessary  to 
purchase  equipm.ent  that  would  handle  a 
larger  title.  Nevada  explains  that  it 
currently  has  a  supply  of  titles  that  will 
last  until  January  1992  and  a  supply  of 
reassignmenfs  documents  that  will  last 
until  Januar,/ 1990.  Nevada  states  that  to 
destroy  these  documents  would  be  a 
financial  burden.  For  these  reasons. 
Nevada  requests  that  it  be  granted  an 
extension  of  time  until  January  1992  to 
revise  its  title  documents  and  January 
1990  to  revise  its  reassignment 
documents. 

NHTSA's  Response  to  the  Petition 

NI YTSA  finds  that  Nevada  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Nevada  prints  the  mileage  on  the  face 
of  the  title  at  the  time  of  issuance.  In 
addition,  current  Nevada  policy 
prohibits  a  person  from  signing  the 
disclosure  as  both  the  transferor  and 
transferee  in  the  same  transaction. 
However,  Nevada  has  reviewed  its  title 
and  reassignment  documents  and 


determined  that  they  do  not  meet  the 
new  Federal  disclosure  requirements. 
Nevada  is  working  to  redesign  these 
documents  and  expects  that  legislation 
may  be  necessan,  to  increase  the  size  of 
the  title  to  include  all  the  required 
disclosure  information. 

In  light  of  Nevada's  past  and  planned 
actions,  and  in  order  to  allow  Nevada  to 
expend  its  current  supply  of  documents, 
we  grant  Nevada  s  request  for  an 
extension  of  time  until  January  1. 1990. 
to  revise  its  reassignment  documents  and 
until  January'  1, 1992  to  redesign  its  title 
documents  to  meet  the  Federal  criteria. 

Authority  15  U  S  C  1988  note;  delegation 
of  authority  at  49  CFR  1.50{f)  and  501.8(8). 

Issued  on  April  26, 1989. 
Kathleen  DeMeter. 

Ass:stont  Chief  Counsel  for  General  Law. 
(FR  Doc.  89-10352  Filed  4-26-89;  2:15  pm] 
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49  CFR  Part  580 

[Docket  No.  87-09;  Notice  40Q] 

Odometer  Disclosure  Requirements; 
North  Carolina 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Grant  of  petition  for  extension 

of  tim.e  (North  Carolina). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 

the  North  Carolina  Department  of 
Transportation,  Division  of  Motor 
Vehicles  (North  Carolina).  North 
Carolina  cannot  conform  its  laws  and  its 
title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  Act 
by  April  29.  1989.  the  effective  date  of 
the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  North 
Carolina  an  extension  of  time,  until 
March  1.  1990.  to  achieve  compliance. 
Because  .North  Carolina  has  made  an 
effort  to  meet  the  deadline,  sets  forth 
reasons  why  it  has  failed  to  do  so,  and 
has  included  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect,  we  have  granted  North  Carolina's 
petition  for  an  extension  of  time.  North 
Carolina  has  until  March  1,  1990  to 
revise  its  laws  and  its  title  documents  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Kaleta.  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safetv  Administration.  400 


Seventh  Street  SW..  Washington.  DC 

SUPPLEMENTARv   IMOHMATIOH: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989.  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

North  Carolina's  Petition 

The  North  Carolina  Department  of 
Transportation,  Division  of  Motor 
Vehicles,  (North  Carolina),  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition.  North  Carolina 
states  that  it  will  seek  amendments  to 
existing  State  law  with  regard  to  the 
Federal  disclosure  requirements.  In 
addition,  North  Carolina  explains  that, 
since  July  1987,  the  State  has 
endeavored  to  perfect  a  title  document 
that  is  set  forth  by  a  secure  process  and 
has  examined  several  versions  of  a 
secure  document.  North  Carolina  notes 
that  it  has  also  examined  documents 
used  to  reassign  the  title,  specifically  the 
application  for  a  duplicate  title  and  the 
dealer  reassignment  forms.  These  forms 
are  not  currently  set  forth  by  a  secure 
process.  Because  the  Federal  regulation 
requires  that  documents  used  to 
reassign  title  be  set  forth  by  a  secure 
process,  North  Carolina  plans  to 
purchase,  from  a  bank  note  printing 
company,  title  documents  and 
reassignment  forms  that  include  the 
following  security  features:  pantograph 
void  feature,  erasure  sensitive 
background  inks,  and  security  paper. 
North  Carolina  has  designed  a  separate 
odometer  disclosure  statement  that  will 
be  used  with  all  nonconforming  title 
documents.  Finally,  North  Carolina 
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asserts  that  destroying  the  existing 

supply  of  title  documents  could  irsuh  in 
a  loss  of  S47.000.  For  these  reasons, 
North  Carolina  requests  that  it  b*? 
granted  an  extension  of  time  until  March 
1.  1990. 

NHTSA's  Response  to  the  Petition 

N'HTSA  finds  that  North  Carolina  has 
ir.ade  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Sjvinas  .^rt  and 
the  implementing  reguhitions. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act,  North  Carolina,  with  the 
assistance  of  a  bani  note  pr-nting 
comp.iny.  has  examined  its  title 
document  and  reass'gnm.ent  fc'ms 
Eecause  Lhese  documents  are  net 
printed  by  a  secure  printing  process,  as 
r  jquired  by  the  Tnith  m  Mileage  Act 
and  NTrrSA's  implementing  regulation, 
r.'orth  Carolina  plans  to  incorporate 
security  features  into  these  documents. 
Ill  addition,  North  Carolina  has  drafted 
and  proposed  legislation  that  would 
amend  exis'mg  State  law  to  conform 
with  the  new  Federal  disclosure 
requirements. 

In  light  of  North  Carolina's  past  and 
planned  actions,  and  ;n  order  to  allow 
.Vorth  Carolina  to  expend  its  current 
supply  of  titles  documents,  we  g:-int 
North  Carolina  s  request  for  an 
extension  of  tim.e  until  March  1,  199(],  to 
revise  Its  laws  and  its  title  documents  to 
meet  the  Federal  critena. 

Authority:  li  US  C.  1988  note;  delegation 

of  a  juHor-iy  ai  49  CfR  1  50(0  and  S01.8(e). 

Issued  on  ,\pnl  2ft,  1989. 
Kathleen  DeMeter, 
.-'  isijtant  Chief  Counsel  for  General  Law. 

irR  Dor,  sg-lCaM  Filed  l-ZB-M;  2:15  pm) 
BiLUNQ  COOC  4910-M-M 


O  CFR  Pan  580 

(Docket  Mo.  87-09;  Notice  4SS1 

Odometer  Disclosure  Requirements; 
Oregon 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

action:  Grant  of  petition  for  ex''^nsion 
of  time  (Oregon). 

SUMHAAY-.  This  is  in  response  to  a 

petition  for  an  extension  of  time  filed  by 
the  Oregon  Department  of 
Transportation,  Motor  Vehicles  Division 
(Oregon).  Oregon  cannot  conform  its 
laws  and  its  title  documents  to  meet  the 
requiremients  of  the  Truth  in  Mileage  Act 
and  the  final  rule  implementing  the  .^ct 


by  April  29,  1989,  the  effective  date  of 
the  statutory  and  regulatory 
r^'4Ulrement9.  Therefore,  the  petition 
rf-quests  thai  NHTSA  grant  Oregon  an 
extension  of  time,  until  October  1,  1991, 
to  achieve  compliance.  Because  Oregon 
has  made  an  effort  to  meet  the  deadline, 
sets  forth  reasons  why  it  has  failed  to  do 
BO,  and  has  included  a  description  ci  the 
steps  to  be  taken  while  the  extension  is 
in  effect,  we  have  granted  Oregon  s 
petition  for  an  extension  of  time.  Oregon 
has  until  October  1. 1991  to  revise  its 
laws  and  its  title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule 

FOR  FURTHER  INFORMATION  CONTACr. 

I  .dith  Kale'a.  Offi<,e  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590 ( 202-366-1 B34) 
SUPPLEMENTARY  INrORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1988  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
t.me  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Oregon's  Pelilioo 

The  Oregon  Department  of 
Transportation,  Motor  Vehicles  Division 
(Oregonl  submitted  a  petition  for  an 
extension  of  time.  In  support  of  its 
petition.  Oregon  stales  that,  currently, 
titles  are  not  transferred  without  an 
odometer  reading  and  certification. 
Furthermore.  Oregon  issues  titles  that 
indicate  the  odometer  reading  and  a 
brand  However.  Oregon  recognizes  that 
its  practices  and  forms  do  not  meet  the 
new  Federal  regulatory  requirements. 
Oregon  states  that  it  will  seek 


amendments  to  existing  State  law. 
These  amendments  will  include  the 
exemption  for  transferors  of  vehicles  ten 
years  old  and  older  as  permitted  by 
Federal  law,  since  current  law  requires 
odometer  readings  on  titles  and 
registration  renewals  only  for  vehicles 
less  than  eight  model  years  old.  Oregon 
anticipates  that  these  amendments  will 
be  submitted  to  the  1991  Legislature.  In 
addition,  Oregon  explains  that  Oregon 
must  revise  and  reprint  several  title 
documents.  Changes  to  the  title  require 
legislative  amendment.  Oregon  states 
that  the  legislative  proposal  to  amend 
the  title  was  proposed  to  the  1989 
Legislature  and  that  the  Slate  plans  to 
reprint  the  titles  after  the  legislation 
passes  and  after  the  current  supply  of 
t.tles  are  exhausted  in  early  1990. 
Oregon  states  that  it  will  also  replace 
other  forms  at  that  time.  For  these 
reasons,  Oregon  requests  (hat  it  be 
granted  an  extension  of  time  until 
October  1, 1991, 

NHTSA's  Response  to  the  Petition 

NifTSA  finds  that  Oregon  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act,  Oregon  has  examined  its 
title  document  and  reassignment  forms. 
Oregon  has  determined  that  these 
documents  must  be  amended  and  that 
the  reassignment  forms  must  be  set  forth 
by  a  secure  process,  as  required  by  the 
Truth  in  Mileage  Act  and  NHTSA's 
implementing  regulation.  In  order  to 
institute  these  changes,  Oregon  has 
drafted  and  proposed  legislation  that 
would  amend  existing  State  law.  In 
addition,  Oregon  intends  to  propose 
would  require  odometer  readings  on 
titles  for  vehicles  up  to  ten  years  old,  as 
required  by  the  Federal  regulations. 
Current  Oregon  law  does  not  require  an 
odometer  reading  for  vehicles  eight 
years  old  or  older.  This  legislation 
would  be  submitted  to  the  1991 
Legislature  and  Oregon  expects 
favorable  action  that  would  result  in 
October  1991  implementation. 

In  light  of  Oregon's  past  and  planned 
actions,  and  in  order  to  allow  Oregon  to 
expend  its  current  supply  of  titles 
documents,  we  grant  Oregon's  request 
for  an  extension  of  time  until  October  1 
1991,  to  revise  its  laws  and  its  title 
documents  to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note:  delegation 

of  authonty  at  49  CFR  1.50(0  and  501.8(e). 


Issued  on  April  23,  1989, 
Kathleen  DeMeter, 

Ass:s:a,i!  Chief  Council  for  General  Law. 
[FR  Doc.  83-10355  Filed  4-26-89;  2:15  pm] 
eiUJNQ  CODC  4910-5»-M 


49  CFR  Part  530 

[Docket  Number  37-09;  Notice  4XX 1 

Odometer  Disclosure  Requirements; 
South  Carolina 

AGCNCY:  National  Highway  Traffic 
S-ifety  Administration,  DOT. 

action:  Grant  of  petition  for  extension 
of  time  (South  Carolina). 

summary:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  South  Carolina  Departmicnt  of 
Hishways  and  Public  Transportation 
(South  Carolina).  South  Carolina  cannot 
conform  its  laws  and  its  title  documents 
to  meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29, 1989, 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
South  Carolina  an  extension  of  time, 
until  July  1, 1990,  to  achieve  compliance. 
Because  South  Carolina  has  made  an 
effort  to  m,eet  the  deadline,  sets  forth 
reasons  why  it  has  failed  to  do  so,  and 
has  included  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect,  we  have  granted  South  Carolina's 
petition  for  an  extension  of  time  South 
Carolina  has  until  [uly  1,  1990  to  revise 
its  laws  and  its  t'tle  documents  to  meet 
the  requirements  of  the  Truth  in  Mileage 
Act  and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

)udith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  VVashinmon,  DC 
20590  (202-366-1. 53-3 ) 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revisi.ng  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  im.plementing  regulations  set  forth  in 
49  CFR  Part  580,  It  provides  that,  m 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
ccmpliance." 


To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  Slate  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  It  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29484  (198S). 

South  Carolina's  Petition 

The  South  Carolina  Department  of 
Highways  and  Public  Transportation 
(South  Carolina)  submitted  a  petition  for 
an  extension  of  time.  In  support  of  its 
petition.  South  Carolina  states  that 
legislation  was  submitted  to  amend  the 
South  Carolina  statutes  to  conform  them 
to  the  new  Federal  requirements.  A  final 
vote  is  anticipated  during  the  1989 
session.  In  addition,  South  Carolina 
reviewed  its  current  title  and 
determined  that  it  does  not  meet  all  the 
Federal  requirements.  Therefore.  South 
Carolina  states  that  it  has  redesigned 
the  disclosure  and  reassignment 
information  on  the  reverse  side  of  the 
title.  Upon  reordering,  the  title  will  be 
revised  to  meet  the  Federal 
requirements.  South  Carolina  states  that 
it  anticipates  some  delay  in  distributing 
the  forms  and  implementing  their  usage. 
Finally,  South  Carolina  states  that  it  has 
a  six  to  nine  month  supply  of  titles  on 
hand.  South  Carolina  explains  that  "the 
loss  incurred  by  discarding  the  unused 
supply  would  amount  to  approximately 
Si  4. (XX)  "  For  these  reasons.  South 
Carolina  requests  that  it  be  granted  an 
extension  of  time  until  July  1, 1990. 

NHTS.^'s  Response  to  the  Petition 

NHTSA  finds  that  South  Carolina  has 
made  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act  and  the  issuance  of  the 
implementing  Federal  regulations.  South 
Carolina  reviewed  its  title  and 
redesigned  it  to  meet  the  statutory  and 
regulatory  requirements.  Legislation  to 
amend  the  current  State  laws  was 
drafted  and  introduced  during  the  1989 
legislative  session,  A  final  vote  on  this 
legislation  is  expected  during  this 
session. 

In  light  of  South  Carolina's  past  and 
planned  actions,  and  in  order  to  allow 
South  Carolina  to  expend  its  current 
supply  of  titles  documents,  we  grant 
South  Carolina's  request  for  an 
extension  of  time  until  July  1, 1990,  to 


revise  its  laws  and  its  title  documents  to 
meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note:  delegation 
of  authority  at  49  CFR  1.50(f)  and  501  8(e). 

Issued  on  April  26. 1989. 
Kathleen  DeMeter. 

Assistant  Chief  Counsel  for  General  Law. 
[FR  Doc  89-10356  Filed  4-26-89;  2:15  pm] 
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49  CFR  Part  580 

[Docket  Number  87-09;  Notice  *HH] 

Cdomeier  Discicsure  Requirements; 

South  Dakota 

AGtNCV;  .National  Highway  Traffic 
Safety  Administration. 
ACTION:  Grant  of  petition  for  extension 
of  time  (South  Dakota). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  South  Dakota  Department  of 
Revenue  (South  Dakota).  South  Dakota 
cannot  conform  its  title  documents  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule 
implementing  the  Act  by  April  29. 1989. 
the  effective  date  of  the  statutory  and 
regulatory  requirements.  Therefore,  the 
petition  requests  that  NHTSA  grant 
South  Dakota  an  extension  of  time,  until 
October  1, 1991.  to  achieve  compliance. 
Because  South  Dakota  has  made  an 
effort  to  meet  the  deadline,  sets  forth 
reasons  why  it  has  failed  to  do  so,  and 
has  included  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect,  we  have  granted  South  Dakota's 
petition  for  an  extension  of  time.  South 
Dakota  has  until  October  1. 1991  to 
revise  its  title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  fmal  rule. 

FOR  FURTHER  INFOHMAT  lOK  CONTACT: 

Judith  Kaleta,  Office  of  the  Chief 
Counsel.  Room  5219.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590(202-366-18341 

SUPPLEMENTARY  INf  -  =>  V  A  •  OM: 
Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension,  NlfTSA  "shall 
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To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  !t  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

South  Dakota's  Petition 

The  South  Ddkota  Department  of 
Revenue  {South  Dakota)  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition.  South  Dakota 
states  that  in  May  1988.  because  the 
State  had  nearly  depleted  its  current 
supply  of  titles,  the  State  directed  its 
vendor  to  pnnt  a  three-year  supply  of 
titles.  South  Dakota  explains  that  due  to 
the  State's  size  and  limited  budget,  a 
three  year  supply  was  necessary.  South 
Dakota  notes  that  its  current  title  was 
designed  to  meet  the  Federal  regulatory 
requirements,  was  printed  by  a  secure 
pnntins;  process,  mciiiding  niicroiine 
printing,  erasure  sensitive  and 
fluorescent  inks,  and  a  void  feature. 
However.  South  Dakota  recognized  that 
the  current  title  does  not  meet  all  the 
Federal  requirements  concerning 
disclosure  and  redesigned  its  title.  South 
Dakota  states  that  it  also  redesigned  its 
reasiignm.ent  form  to  include  the 
required  odometer  disclosure  statement 
and  plans  to  produce  this  document  by  a 
secure  process  when  funding  becomes 
available  With  regard  to  the  use  of  a 
power  of  attorney  m  connection  with 
mileage  disclosure.  South  Dakota  states 
tha*  '♦  pxpects  to  print  these  forms,  but 
needs  to  wait  until  it  receives  its  new 
budget  For  these  reasons.  South  Dakota 
requests  that  it  be  granted  an  extension 
of  time  until  October  1.  1991 

.SHTSA's  Response  to  the  Petition 

NHTSA  finds  that  South  Dakota  has 
made  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  .Act  but  before  NHTSA  issued 
the  final  rule  of  August  1988.  South 
Dako'a  redesigned  its  title  document 
and  had  a  three  year  supply  printed  by  a 
secure  process.  This  action  was 
essential  because  the  State  had  nearly 
depleted  its  supply  of  title  documents. 
Recognizing  that  this  title  does  not 
conform  to  the  new  Federal  disclosure 


requirements.  South  Dakota  has 
redesigned  its  title  and  will  be  advised 
by  letter  whether  the  new  title  is 
acceptable.  In  addition.  South  Dakota 
has  redesigned  its  reassignment  form  to 
include  an  odometer  disclosure 
statement  and  plans  to  print  these  by  a 
secure  process  when  it  receives  a  new 
budget.  Finally  South  Dakota  will  be 
considering  the  issuance  of  a  secure 
power  of  attorney  form. 

In  light  of  South  Dakota's  past  and 
planned  actions,  and  in  order  to  allow 
South  Dakota  to  expend  its  current 
supply  of  titles  documents,  we  grant 
South  Dakota's  request  for  an  extension 
of  time  until  October  1, 1991,  to  revise  its 
title  documents  to  meet  the  Federal 
criteria. 

Authority:  15  U  S.C.  1988  note;  delegation 
of  authority  at  49  CFR  1.50(f)  and  501.8(e). 

Issued  on  April  26, 1989. 
Kathleen  DeMeter, 

Assistant  Chief  Counsel  for  General  Law. 
[FR  Doc.  8fr-10357  Filed  4-28-89;  2:09  pm] 
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49  CFR  Part  580 

t  Docket  No.  87-09;  Notice  4RR1 

Odometer  Disclosure  Requirements; 
Tennessee. 

AGENCV:  National  Highway  Traffic 
Safety  Administration. 
ACTION;  Grant  of  petition  for  extension 
of  time  (Tennessee). 

summary:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  Tennessee  Department  of  Revenue, 
Motor  Vehicle  Division  (Tennessee). 
Tennessee  cannot  conform  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  Act  and  the  final 
rule  implementing  the  Act  by  April  29, 
1989,  the  effective  date  of  the  statutory 
and  regulatory  requirements.  Therefore. 
the  petition  requests  that  NHTSA  grant 
Tennessee  an  extension  of  time,  until 
September  30, 1989.  to  achieve 
compliance.  Because  Tennessee  has 
made  an  effort  to  meet  the  deadline,  sets 
forth  reasons  why  it  has  failed  to  do  so. 
and  has  included  a  description  of  the 
steps  to  be  taken  while  the  extension  is 
in  effect,  we  have  granted  Tennessee's 
petition  for  an  extension  of  time. 
Tennessee  has  until  September  30, 1989 
to  revise  its  title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT; 

Judith  kdleta.  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Street  SVV,,  Washington,  DC 
20.590(202-360-1834). 
SUPPLEMENTARY  INFCRMATION: 

Background 

Section  2fc)  of  the  Truth  m  Mileage 
.•\ct  of  1986  authorizes  the  .National 
Highway  Traffic  Safety  Adm.inistralion 
(NHTSA)  to  provide  for  an  extension  of 
tim.e  in  the  event  that  any  State  requires 
additional  time  beyond  April  29.  1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Nlotor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implem.enting  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 

To  imple.ment  the  Truth  in  Mileage 
.Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  It  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect,  53  FR 
29464  (1938), 

Tennessee's  Petition 

The  Tennessee  Department  of 
Revenue,  Motor  Vehicle  Division 
(Tennessee),  submitted  a  petition  for  an 
extension  of  time.  In  support  of  its 
petition.  Tennessee  states  that 
Tennessee  had  expected  to  be  in 
compliance  with  the  new  Federal 
disclosure  requirements  on  April  29, 
1989.  Tennessee  reviewed  its  current 
title  and  to  allow  more  space  for  the 
additional  information  required  by  the 
Federal  regulations,  drafted  legislation 
to  eliminate  the  State  requirement  that 
the  title  be  notarized.  (A  draft  of  the  title 
has  been  submitted  to  NHTSA.)  The  bill 
to  eliminate  the  requirement  that  the 
title  be  notarized  was  introduced  but 
has  not  yet  passed  the  legislature. 
Tennessee  does  not  anticipate  any 
opposition  to  this  bill.  Therefore, 
Tennessee  expected  to  contract  to 
pun  hase  new  title  documients  that 
would  not  con'am  a  space  for 
notarization.  However,  the  contract  to 
purchase  forms  expired.  Although  new 
specifications  have  been  presented  for 
bid.  Tennessee  states  that  its  title 
documents  will  not  be  available  on 
April  29.  1989,  Finally.  Tennessee  has 
taken  an  inventory  of  its  present  stock 
of  forms  and  determined  that  this  supply 
will  last  until  Septem.ber  30,  1989.  For 
these  reasons,  Tennessee  requests  that 


It  be  granted  an  extension  of  time  until 
that  date. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  Tennessee  has 
made  reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

To  meet  the  requirements  of  the  new 
Federal  law  and  regulations,  Tennessee 
reviewed  its  State  laws  and  redesigned 
its  title  document.  In  oidcr  to  include  the 
required  odometer  disclosure 
information,  Tennessee  decided  to 
delete  the  line  on  the  title  for  the 
signature  of  the  notary  public.  Because 
this  signature  is  required  by  current 
Tennessee  law,  Tennessee  has  proposed 
legislation  to  eliminate  the  requirement 
that  the  title  document  be  notarized, 
Tennessee  has  submitted  the  draft  title 
which  does  not  contain  a  line  for  the 
notary's  signature.  Teru'essee  will  be 
advised  by  letter  of  the  Hcccptahility  of 
this  document. 

In  light  of  Tennessee's  past  and 
planned  actions,  and  in  order  to  allow 
Tennessee  to  expend  its  current  supply 
of  titles  documents,  we  grant 
Tennessee's  request  for  an  extension  of 
time  until  October  1, 1991.  to  revise  its 
title  documents  to  meet  the  Federal 
criteria. 

Authority:  15  V  S  C.  1988  note;  delegation 
of  authority  at  49  CFR  1  50(0  and  501.8(e). 

Issued  on  April  26.  1989, 
Kathleen  DeMeter, 

Assistant  Chief  Counsel  for  Gcnern!  Law. 
[FR  Doc.  89-10356  Filed  4-2E^-86:  2:09  pm] 
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49  CFR  Part  580 

(Docket  Number  87-09;  Notice  4TT] 

Odometer  Disclosure  Requirements; 
Texas 

agency:  National  Highway  Traffic 

Safety  Administration. 

ACTION:  Grant  of  petition  for  extension 

of  time  (Texas). 

SiJMMARY:  This  is  in  response  to  a 

petition  for  an  extension  of  time  filed  by 
the  Texas  Department  of  I  Iighways  and 
Public  Transportation.  Division  of  .Motor 
Vehicles  (Texas).  Texas  cannot  conform 
its  laws  and  its  title  documents  to  meet 
the  requirements  of  the  Truth  in  Mileage 
Act  and  the  final  rule  implementing  the 
Act  by  April  29. 1989.  the  effective  date 
of  the  statutory  and  regulatory 
requirements.  Therefore,  the  petition 
requests  that  NHTSA  grant  Texas  an 


extension  of  time,  until  April  29, 1990,  to 
achieve  compliance.  Because  Texas  has 
made  an  effort  to  meet  the  deadline,  sets 
forth  reasons  why  it  has  failed  to  do  so. 
and  has  included  a  description  of  the 
steps  to  be  taken  while  the  extension  is 
in  effect,  we  have  granted  the  petition 
for  an  extension  of  time  submitted  by 
Texas.  Texas  has  until  April  29, 1990  to 
revise  its  laws  and  its  title  documents  to 
meet  the  requirements  of  the  Truth  in 
Mileage  Act  and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT 

Judith  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 

20.590  (202-3f,6-1 8341 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(c)  of  the  Truth  in  Mileage 
Act  of  1986  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29, 1989,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580,  It  provides  that,  in 
granting  an  extension,  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 

To  implement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Texas's  Petition 

The  Texas  Department  of  Highways 
and  Public  Transportation,  Division  of 
Motor  Vehicles  (Texas)  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition,  Texas  states  that 
it  has  recommended  that  the  71st  Texas 
Legislature,  currently  in  session,  adopt 
amendments  to  the  Texas  statutes  to 
comply  with  the  Truth  in  Mileage  Act.  In 
addition,  Texas  explains  that  it  has 
reviewed  its  title  document  and 
determined  that  it  does  not  meet  the 
Federal  regulatory  requirements.  To 
include  additional  disclosure 
information.  Texas  plans  to  adopt  a 


larger  title  document.  A  task  force  has 
been  established  to  design  and  develop 
a  conforming  title.  Texas  estimates  that 
approximately  nine  months  are  needed 
from  the  point  of  redesign  to 
implementation.  Texas  has  developed  a 
separate  odometer  disclosure  statement 
and  anticipates  that  it  w-ll  be  available 
for  use  on  April  29, 1989.  In  addition, 
Texas  states  that  it  will  notify  the  public 
of  the  new  disclosure  requirements  by 
designing  a  combination  notice  and 
supplemental  disclosure  statement  form 
for  use  upon  transfer  of  nonconforming 
titles.  As  soon  as  the  form  is  available 
from  the  printers,  if  will  be  mailed  to 
vehicle  owners  togethei;  with  certificates 
of  title  and  registration  renewal  notices. 
Finally.  Texas  states  that  it  has  a  one- 
year  supply  of  title  documents  and 
asserts  that  replacement  with 
conforming  titles  prior  to  exhausting  its 
current  supply  "will  create  a  severe 
financial  burden".  For  these  reasons, 
Texas  requests  that  it  be  granted  an 
extension  of  time  until  March  1. 1990. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  Texas  had  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act.  Texas  examined  its  title 
document  and.  since  it  does  not  conform 
to  the  new  Federal  requirements.  Texas 
established  a  task  force  to  design  and 
develop  a  conforming  title  document. 
Texas  has  also  reviewed  and  is  working 
to  redesign  other  forms  to  comply  with 
the  Federal  requirements.  It  has  revised 
a  separate  odometer  disclosure 
statement  and  plans  to  notify  the  public 
of  the  new  requirements.  In  addition. 
Texas  has  drafted  and  submitted 
legislation  to  amend  State  law  to 
conform  with  the  new  Federal 
disclosure  requirements. 

In  light  of  Texas'  past  and  planned 
actions,  and  in  order  to  allow  Texas  to 
expend  its  current  supply  of  titles 
documents,  we  grant  Texas'  request  for 
an  extension  of  time  until  April  29. 1990, 
to  revise  its  laws  and  its  title  documents 
to  meet  the  Federal  criteria. 

Authority:  15  U.S.C.  1988  note;  delegation 
of  authority  at  49  CFR  1.50(i)jnd  501  .e(e) 

Issued  on  April  26. 1989. 
Kathleen  DeMeter, 

Assistant  Chief  Counsel  for  General  Law. 
[FR  Doc.  89-10359  Filed  4-26-89;  2:u9  pm) 
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49  CFR  Part  MO 

(Doektt  No.  87-09:  Notice  4VV 1 

Odometer  Disclosure  Requirements; 
Virginia 

agency:  National  Highway  Traffic 
Sdfetv  .\dm;nistration. 
ACTiON:  Grant  of  petition  for  extension 
of  time  (Virginia). 

summary:  This  is  in  response  to  a 

pe!;'  jn  for  an  extension  of  time  fiied  by 
the  Vr^nid  Department  of  Motor 
Veh'cles  iVirginia).  Virginia  cannot 
conform  its  title  documents  to  meet  the 
requirements  of  the  Tnjth  in  Mileage  Act 
find  tha  final  rule  implementing  the  Act 
by  Ap".\  29.  1989.  the  effective  date  of 
the  std*u'oi^'  ar'.d  regulatory 
requirements.  Therefore,  the  petition 
req^-ests  that  NTfTSA  grant  Virginia  an 
extension  of  time,  until  February  1990.  to 
achieve  compliance.  Because  Virginia 
has  .Tidde  an  effort  to  meet  the  deadline, 
sets  forth  reasons  why  it  has  failed  to  do 
so.  and  has  included  a  description  of  the 
steps  to  be  taken  while  the  extension  is 
;n  effect,  we  have  granted  Virginia's 
petition  for  an  extension  of  time. 
Virsmia  has  until  February  1.  1990  to 
revise  its  title  documents  to  meet  the 
requirements  of  the  Truth  in  Mileage  Act 
and  the  final  rale 

FOR  FURTHER  INFORMATION  CONTACT: 
j'jdi'h  Kaleta,  Office  of  the  Chief 
Counsel,  Room  5219  National  Highway 
Traffic  Safetv  Adm.inistration.  400 
Seventh  Stree'  SW..  Washington.  DC 
20590(202-366-1334). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2(-l  of  the  Truth  in  Mileage 
.Act  of  1986  authorizes  the  National 
H'i;hway  Traffic  Safety  .Adrr.mistration 
INHTS.A)  to  provide  for  an  extension  of 
time  in  the  event  that  any  State  requires 
additional  time  beyond  April  29.  1989,  in 
-evising  'ts  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Inform.ation  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Pa-»  560,  I*  provides  that,  in 
granting  an  extension,  NHTS.A  "shall 
ensure  ihat  the  State  is  making 
reasonable  efforts  to  achieve 
compliance," 

To  implement  the  Tru'h  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provi  ie  that  a  State  may  file  a  petition 
f  jr  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  Stale  has 
taken  to  meet  the  deadline,  the  reasons 
v\hy  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 


description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

Virginia's  Petition 

The  Virginia  Department  of  Motor 
Vehicles  (Virginia)  submitted  a  petition 
for  an  extension  of  time.  In  support  of  its 
petition,  Virginia  states  that  the 
extension  is  requested  to  revise  and 
implement  a  fully  conforming  title. 
Although  the  current  tide  is  set  forth  by 
a  secure  process,  Virginia  states  that  it 
has  reviewed  the  title  and  the  title  does 
not  meet  all  the  Federal  disclosure 
requirements.  Specifically.  Virginia 
notes  that  the  title  lacks  a  space  for  the 
printed  names  of  the  buyer  and  seller. 
Virginia  explains  that  it  is  still  working 
to  design  a  title  that  would  allow  a  more 
effective,  useful,  and  secure  document 
for  the  recordation  and  conveyance  of 
ownership.  In  addition,  Virginia  states 
that  it  is  working  to  design  a  secure 
power  of  attorney  form  and  secure 
reassignment  documents.  Virginia  states 
that  it  plans  to  prepare  and  distribute 
informational  bulletins  to  law 
enforcement  agencies,  lienholders  and 
Virginia  dealers.  Finally.  Virginia 
currently  has  on  hand  a  three  month 
supply  of  titles  and  a  contractual 
obligation  to  take  receipt  of  an 
additional  supply.  For  these  reasons, 
Virginia  requests  that  it  be  granted  an 
extension  of  time  until  February  1990. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  Virginia  has  made 
reasonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  enactment  of  the  Truth  in 
Mileage  Act  and  the  issuance  of  the 
implementing  Federal  regulations, 
Virginia  has  reviewed  its  title  and 
reassignment  documents  and  power  of 
attorney  forms.  Virginia  has  submitted 
sample  documents  and  explains  some  of 
the  changes  that  it  anticipates.  The  State 
will  be  advised  by  letter  of  the 
acceptability  of  the  documents  and 
proposed  changes.  Virginia  also  plans  to 
send  informational  bulletins  to  dealers, 
lienholders,  and  law  enforcement  to 
advise  them  of  the  new  titles  and  forms. 

In  light  of  Virginia's  past  and  planned 
actions,  and  in  order  to  allow  Virginia  to 
expend  its  current  supply  of  titles 
documents,  we  grant  Virginia's  request 
for  an  extension  of  time  until  February 
1. 1990.  to  revise  its  title  documents  to 
meet  the  Federal  criteria. 

Authority:  115  U.S.C.  1988  note:  delegation 
of  authority  at  49  CFR  1.50(f)  and  501.8(e). 


Issued  on  April  2H,  1989, 
Kathleen  De.Vleter. 

Assistant  Ch:ef  Counsel  for  General  Law. 
|FR  Doc.  89-10360  Filed  4-26-89;  2;09  pm] 
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49  CFR  Part  580 

(Docket  Number  87-09;  Notice  4WW1 

Odometar  Disclosure  Requirements; 
West  Virginia 

agency:  National  Highway  Traffic 
Safety  Administration. 

ACTION:  Grant  of  petition  for  extension 

of  time  fVVt'st  Virginia). 

SUMMARY:  This  is  in  response  to  a 
petition  for  an  extension  of  time  filed  by 
the  West  Virginia  Division  of  Motor 
Vehicles  (West  Virginia).  West  Virginia 
cannot  conform  its  laws  and  its  title 
documents  to  meet  the  requirements  of 
the  Truth  in  Mileage  .'Vet  and  the  final 
rule  implementing  the  Act  by  .^pril  29, 
1989,  the  effective  date  of  the  statutory 
and  regulatory  requirements.  Therefore. 
the  petition  requests  that  NHTSA  grant 
West  Virginia  an  extension  of  time,  until 
April  29.  1990.  to  achieve  compliance. 
Because  West  Virginia  has  m.ade  an 
effort  to  meet  the  deadline,  sets  forth 
reasons  why  it  has  failed  to  do  so,  and 
has  included  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect,  we  have  granted  West  Virginia's 
petition  for  an  extension  of  time.  West 
Virginia  has  until  April  29, 1990  to  revise 
its  laws  and  its  title  documents  to  meet 
the  requirements  of  the  Truth  in  Mileage 
Act  and  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Kaleta,  Office  of  the  Chief 
Counsel.  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-18341 

SUPPLEMENTARY  INFORMATION: 

Background 

SerHon  2(c)  of  the  Truth  in  Mileage 
.■\ct  of  1986  authorizes  the  .National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  provide  for  an  extension  of 
tim.e  in  the  event  that  any  State  requires 
additional  tim.e  beyond  April  29.  198P,  in 
revising  its  laws  to  meet  the 
requirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations  set  forth  in 
49  CFR  Part  580.  It  provides  that,  in 
granting  an  extension.  NHTSA  "shall 
ensure  that  the  State  is  making 
reasonable  efforts  to  achieve 
compliance." 


To  im.plement  the  Truth  in  Mileage 
Act  and  to  make  some  needed  changes 
in  the  Federal  odometer  laws,  the 
agency  published  final  rules  which 
provide  that  a  State  may  file  a  petition 
for  an  extension  of  time.  The  petition 
should  discuss  the  efforts  the  State  has 
taken  to  meet  the  deadline,  the  reasons 
why  it  needs  additional  time,  the  length 
of  time  desired  for  extension,  and  a 
description  of  the  steps  to  be  taken 
while  the  extension  is  in  effect.  53  FR 
29464  (1988). 

West  Virginia's  Petition 

The  West  Virginia  Division  of  Motor 
Vehicles,  (West  Virginia)  submitted  a 
petition  for  an  extension  of  time.  In 
support  of  its  petition,  West  Virginia 
states  that  a  new  administration  has 
recently  taken  office  and  that  "it  does 
not  appear  that  any  effort  was  made  to 
meet  the  April  29. 1989  deadline"  by  the 
previous  administration.  West  Virginia 
is  currently  reviewing  its  laws,  its  title 
documents,  and  computer  procedures. 
West  Virginia  believes  that  legislative 
action  may  be  necessary  to  meet  the 
new  requirements  and  notes  that  the 
West  Virginia  Legislature  will  not  meet 
until  February  1990.  With  regard  to  the 
computer  system,  'West  Virginia  states 
that  changes  will  need  to  be  made  to 
accomodate  new  information  and  that 
these  changes  will  require  training.  For 
these  reasons.  West  Virginia  requests 
that  it  be  g'-anted  an  extension  of  time 
until  April  29, 1990. 

NHTSA's  Response  to  the  Petition 

NHTSA  finds  that  West  Virginia  has 
made  reaonable  efforts  to  achieve 
compliance  with  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  implementing  regulations. 

Since  the  new  West  Virginia 
administration  learned  about  the 
Federal  disclosure  requirements,  they 
immediately  began  In  review  the  State 
laws  and  regulation,  title  documents, 
and  com,puter  system.  West  Virginia 
recognizes  that  legislation  may  be 
needed  to  change  its  rules  and 
regulations.  F!^'vever.  the  Legislature 
will  not  meet  until  February  1990.  In 
addition.  West  Virginia  anticipates  that 
changes  to  the  computer  system  are 
necessary  to  print  the  odom.eter  reading 
and  a  brand  at  the  time  of  issuance  of 
the  title. 

In  light  of  West  Virginia's  past  and 
planned  actions,  we  grant  West 
Virginia's  request  for  an  extension  of 
time  until  April  29,  1990,  to  revise  its 
laws  and  its  title  documents  to  meet  the 
Federal  criteria. 

Authority:  15  U.S.C.  1988  note;  delegation 
of  authonty  at  49  CFR  l,50(f)  and  501.8(e). 


Issued  on  April  26,  1989 
Kathleen  DeMeter, 

Assistant  Ct^ef  Counsel  for  General  Law. 
[FR  Doc  89-10361  Filed  4-26-89:  2:09  pm) 
BILUNO  COOE  M10-S»-«l 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sut>-No.  11B)] 

Abandonment  Regulations — Costing 
(Revised  Treatment  of  Return  on 
Investment— Equipment) 

AGENCY:  Interstate  Commerce 

Commission. 
ACTION:  Final  rules. 

summary:  In  early  1987,  the  Commission 

in  this  proreeding  amended  its 
regulations  gnerning  railroad 
abandonments,  service  discontinuances, 
and  financial  assistance  offers  to, 
among  other  things,  treat  return  on 
investment  in  railroad  equipment  (ROI- 
Equipmeni)  as  an  economic  cost  rather 
than  an  avoidable  cost  On  appeal,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  remanded 
that  part  of  this  proceeding  and  directed 
the  Commission  to  reconsider  its 
decision.  In  response,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
proposing  to  amend  its  rules  to  place 
ROi-Equipment  back  in  the  avoidable 
cost  category,  53  FR  47559.  .November 
23,  1968.  Com.ments  were  filed  and  have 
been  considered.  The  Commission  now 
adopts  as  final  rules  those  proposed 
changes.  In  addition,  some  minor  errors 
in  the  abandonment  regulations  are 
corrected  and  the  rules  have  been 
modified  to  require  that  ROI-Equipment 
be  shown  separately  under  both  the  on- 
branch  and  off-branch  cost  categories. 
EFFECTIVE  DATE:  The  revised  rules  are 
effective  nn  M,-iy  30,  19Ra 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  27S-7245.  (TDD 
forbearing  in-.paired:  (2021  2"5-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

These  rule  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Nor 
will  this  action  significanUy  affect  either 


the  quality  of  the  human  environment  or 
energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1152 

Abandonments  and  discontinuances. 
Administrative  practice  and  procedure, 
and  Railroads. 

Decided:  April  17. 1989. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons.  Commissioner* 
Andre.  Lamboley,  and  Phillips.  Commissioner 
Andre  concurred  in  the  result.  Vice  Chairman 
Simmons  dissented  in  part  with  a  separate 
expression.  Commissioner  Lamboley 
dissented  with  a  separate  expression. 
Noreta  R.  McGee. 
Secretary. 

For  the  reasons  set  out  in  the 
preamble.  Title  49,  Chapter  X,  Part  1152 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  n52~ABANDONM,ENT  AND 
DISCONTINUANCE  OF  RAIL  UNES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10503 

1.  The  authority  citation  for  Part  1152 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553.  559,  and  704;  11 
U.S.C.  1170;  16  use.  1247(d):  and  49  U  S.C. 
10321, 10362.  10505. 10903.  10904. 10905. 10906. 
11161. 11162,  and  11163. 

Subpart  C— Pre redures Governing 
Notice,  Applications,  Rnandal 
Assistance,  and  Acquisition  for  Public 
Um 

2.  Section  1152.22  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1152.22    Coi 'e-'f  C  .^pr'icatioa 

•  •  •  • 

[d)  *  *  * 

(1)  Computation  of  the  revenues 
attributable  and  avoidable  costs  for  the 
line  to  be  abandoned  for  the  base  year 
(as  defined  by  §  llS2.2(c)  and  to  the 
extent  such  branch  level  data  is 
available),  in  accordance  with  the 
methodology  prescribed  in  §  5  1152.31 
through  1152.33.  as  applicable,  and 
submitted  in  the  form  called  for  in 
§  1152.36.  as  Exhibit  1. 


Subpart  D— Standards  for  Determining 
Costs,  Revenues,  and  Return  on  Value 

§1152.32    (Amended] 

3.  Paragraph  (g)  introductory  text  of 
§  1152.32  is  amended  by  adding  the 
sentence  "The  freight  car  costs  shall  be 
separated  between  'return  on  value- 
freight  cars'  and  "freight  car  costs  other 
than  return  on  freight  cars'."  before  the 
sentence  beginning  with  the  phase  "The 
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costs  assigned  So  a  l.r.e  under  th.,3 
subsection  *   '  *". 

4,  Paragraph  (g)(3)[ii]  is  added  to 
§  1152.32  to  read  as  follows: 

•  *  •  *  • 

(g)  •   •   • 

(3)  •    •    • 

(ii)  Add  1(X}  percent  of  t.Ke  return  on 
investment.  Return  on  investment  shall 
be  determined  by  multiplying  the 
current  value  of  each  type  of  car, 
developed  in  paragraph  (g)(3)f:j  of  this 
section,  by  1  minus  the  ratio  of 
accumulated  depreciation  to  the  total 
original  cost  investment.  This  wi.i 
determine  the  net  current  value  for  each 
type  of  car.  The  net  current  value  for 
each  type  of  car  shall  then  be  multiplied 
by  the  ncinina!  rate  of  return  calculated 
in  §  1152.14, d;  'o  obtain  nominal  return 
on  investment  for  each  type  of  car.  The 
total  re*'jin  on  .rvestment  shall  then  be 
calculated  by  dfJucting  the  projected 
holding  g..in  (loss)  for  the  forecast  and/ 
or  subsidy  year  from  the  nominal  return 
on  invest. r.pnt  for  each  type  of  car.  The 
total  return  on  investment  for  each,  type 
of  car  shall  then  be  divided  by  total  car- 
days  for  each  car-type  developed  m 
paragraph  (g)(1)  of  this  section. 

•  «  •  ■  • 

5.  Paragraph  (h)  is  added  to  S  1152.32 
M  read  as  follows: 

•  •  •  •  * 

'h)  Returv  or  investment — locomotive 
:'':nel.  The  return  on  investment  shall  be 
calculated  for  each  type  of  classification 
of  locomotive  that  is  actually  used  to 
provide  service  to  the  line  segment.  The 
return  for  the  locom.otive[s)  used  shall 
be  calculated  m  accordance  with  the 
following  procedure: 

f1)  The  current  replacement  cost  for 
cdch  type  of  locomotive  used  to  serve 
the  line  segment  shall  be  based  on  the 
most  recent  purchase  of  that  particular 
•ype  and  size  locomotive  by  the  carrier, 
:".dexed  to  the  midpoint  of  the  subsidy 
>ear,  or  an  amount  quoted  by  the 
manufacturer.  The  amount  must  be 
substantiated.  This  unit  cost  shall  be 
multiplied  by  1  minus  the  ratio  of  total 
iccumulated  depreciation  to  or.ginal 
'otal  cost  of  that  type  of  equipment 
owned  by  applicant-carrier,  as  shown 
by  company  records. 

(2)  The  current  nom.mal  cost  of  capital 
shall  be  used  in  the  calculation  of  return 
:)n  investment  for  locomotives  shall  be 
calculated  as  provided  in  §  1152. 34(d) 

(3)  The  return  on  investment  for  each 
■  ategory  or  type  of  locomotive  shall  be 
the  nominal  return  less  the  holding  gain 
(loss).  The  nominal  return  is  calculated 


by  multiplying  the  replacement  cost 
determined  in  paragraph  (h)(1)  of  this 
section  by  the  nominal  rate  of  return 
determined  in  paragraph  (h)(2]4^  this 
section.  The  holding  gain  (loss)  shall  be 
gain  (loss)  projected  to  occur  during  the 
forecast  and/or  subsidy  year. 

(4)  The  return  on  investment  for  each 
type  of  locomotive  shall  be  assigned  to 
the  line  segment  on  a  ratio  of  the 
locomotive  unit  hours  on  the  segment  to 
average  locomotive  unit  hours  per  unit 
for  each  type  of  locomotive  in  the 

s\  stem  This  ratio  will  be  developed  as 
foiiows: 

(;j  The  carrier  shall  keep  and  maintain 
records  of  the  number  of  hours  that  each 
type  of  locomotive  incurred  in  serving 
the  segment  during  the  subsidy  pcnod. 

(li)  The  railroad  shall  develop  the 
system  average  locomotive  unit  hours 
per  unit  for  each  of  the  following  ty^jes 
of  locomotives;  yard  diesel;  yard-other; 
road  diesel;  and  road-other. 

(iii)  The  ratio  applied  to  the  return  on 
investment  is  calculated  by  dividing  the 
hours  that  each  type  or  class  of 
locomotive  is  used  to  serve  the  segment, 
as  developed  in  paragraph  (hl(4)(i)  of 
&.:s  sectnin,  by  the  system  average 
locomotive  unit  hours  per  unit  for  the 
applicable  type  developed  in  paragraph 
(h](4)(ii]  of  this  section. 

(5)  The  cost  assigned  to  the  segment 
for  each  type  of  locomotive  shall  be 
calculated  by  multipying  the  annual 
return  nn  investment  developed  in 
par^gr  iph  (h)(3)  of  this  section  by  the 
ratiols)  developed  in  paragraph  (h)(4)  of 
this  section. 

•        *        *        *        * 

6.  The  introductory  text  of  paragraph 
(n)  of  S  1152.32  is  amended  by  adding 

the  sentence  "The  off-branch  costs 
de\  eloped  in  this  section  shall  be 
spparated  between  'off-branch  costs 
other  than  return  on  freight  cars'  and 
return  on  value-freight  cars'."  before  the 
sentence  beginning  "The  development  of 
the  off-branch  costs  shall  be  as 
follows:". 

7.  The  introductory  text  of  §  1152.34  is 
revised  to  read  as  follows: 

§  1 1 52.34    Return  on  tnvettment. 

Return  on  investment  for  road 
property  shall  be  computed  according  to 
the  procedures  set  forth  in  this  section. 
>         •        *        •        • 

8  Paragraphs  (a)  and  (b)  of  §  1152,34 
are  removed  and  reserved  for  future  use. 


$1152.36    [Amended] 

9.  The  table  appearing  in  §  1152.36  is 
revised  to  read  as: 


Base 
year 
opef- 
stions 


Fore- 
cast 
year 
oper- 
ations 


Projected 
subsidy 
year 
oper- 
ations 


Revenues 
attributable  for 
1    Freight 
originated 
and/or 

terminated  on 
branch. 
2.  BrxJge  traffic.... 
3  All  other 
revenue  and 
income. 
4,  Total 
revenues 
attnbutable 
(lines  1 
through  3). 
Avoidable  costs 
for 

5  Orvbranch 
costs  flines  5a 
through  5k). 
a. 
Mainte- 
nance of 
way  and 
structures. 


Mainte- 
nance of 
eguipmant 

c. 
Transporta- 
tion. 

d  General 
admimstra- 
tjve 

e 
Deadfiead- 
ing.  taxi, 
and  hotel. 

f  Overhead 
movement 

g  Freight  car 
costs  (other 
tfian  return 
on  freight 
cars) 

h.  Return  on 
value- 
locomotTves. 

I,  Return  on 
value- freigfrt 
cars. 

j.  Revenue 
taxes. 

k.  Property 
taxes. 

Off-t>rar>ch 

costs- 

a.  Off-brarx;h 
costs  (other 
ttian  return 
on  freight 
cars) 

t)  Return  on 
value-fre-g^it 
cars. 


Base 
year 
oper- 
ations 

Fore- 
cast 
year 
oper- 
ations 

Projected 
subsidy 
year 
oper- 
ations 

7,  Total 

avoidabfe 
costs  (line  5 
plus  line  6) 
Subsidization  costs 

for 

8 

Rehabilita- 
tion ' 

9  Administration 
costs  (subsidy 
year  only) «. 

10  Ca.suatty 
reserve 
account  • 

1 1  Total 
subsidization 
costs  (lines  8 
through  10) 

Return  on  value: 

12  Valuation  of 
property  (lines 
1 2a  through 
12c) 

a.  Worlung 

capttal. 
b  Income  tax 

XXXX 

XXXX 

XXXX 

XXXX — 
XXXX 

XXXX 

XXXX 



conse- 
quences, 
c  Net 

hquKJabon 
value 
13  Nominal  rate 

of  return 
14,  Nominal 
return  on 
value  Oine  12 
bmes  line  13). 

15  Holding  gain 
(loss) 

16  Total  return 





on  value  (line 
1 4  minus  1 5). 
1 7  Avoidable 

loss  from 
operations 
(line  4  minus 
line  7), 

18  Estimated 
forecast  year 
loss  from 
operations 
(line  4  minus 
lines  7  and 
16) 

19  Estimated 

, „..,„.. 



subsidy  (line  4 
minus  lines  7, 
11  and  16). 

'  This  projection  sfiall  be  computed  in  accordance 
with  5ll52,32(m). 
''  Omit  m  applications  pursuant  to  §§  1 1 52  22  and 

1  1  TT  23 


§1152.37    [Amended] 

10.  The  table  in  §  1152.37  is  amended 
by  substituting  "income  tax 
consequences"  in  place  of  "income  tax 
benefits"  on  line  12b. 

[FR  Doc.  89-10478  Filed  4-28-^9:  8:45HmI 
BILUNG  CODE  703S-0I-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 
[Docket  No.  60224-90451 

Taking  and  Importing  of  Marine 
Mammals  Incidental  to  Commercial 
Fishing  Operations 

agency:  .\'ational  Marine  Fisheries 
Service,  NOA.'\,  Commerce. 
action:  Interim  rule;  extension  of 

comment  period. 

SUMMARY:  TlieNational  Marine 
Fisheries  Service  (NOAA  Fisheries) 
extends  the  period  for  public  comments 
on  the  interim  rule  governing 
importation  of  yellowfin  tuna  and  tuna 
products  taken  in  association  with 
marine  mammals.  The  comment  period 
was  scheduled  to  end  on  May  8, 1989, 
and  IS  extended  for  a  period  of  thirty 
days  by  this  notice  to  June  7, 1989.  This 
extension  is  intended  to  provide  more 
time  for  affected  foreign  governments 
and  foreign-based  businesses  to 
comment  formally  on  the  requirements 
of  the  interim  rule 

DATE:  Comments  on  the  interim  rule 
must  be  postmarked  on  or  before  June  7, 
1989, 

ADDRESS:  Comments  may  be  mailed  to 
F,.C.  Fullerton.  Director,  Southwest 
Region  NOAA  Fisheries,  300  South  Ferry 
Street,  Room  2005,  Terminal  Island, 

Crilifnrnia  m~31 

FOR  FURTHER  INFORMATION  CONTACT: 
E.G.  Fullerton,  Director,  NMFS, 

Telephone'  (213)  514-6ic>fi. 
SUPPLEMENTARY  INFORMATION:  NOAA 

Fisheries  published  an  interim  rule  on 
March  7.  1989  (54  FR  9438)  setting  forth 
requirements  for  nations  offering 
yellowfin  tuna  and  tuna  products  for 
importation  into  the  United  States.  This 
rule  responded  to  portions  of  the  Marine 
Mammal  Protection  Act  Amendments  of 
1988  (Pub.  L.  100-711).  The  amended  Act 
and  the  interim  rule  place  requirements 
Hot  only  on  the  nations  that  harvest 
yellowfin  tuna  with  purse  seine  vessels 
in  the  eastern  tropical  Pacific  Ocean  but 
also  on  nations  that  buy  tuna  from  those 
harvesting  nations  and  export  tuna  info 
the  United  States.  These  intermediary 
nations  are  expected  to  require  more 
time  to  assess  the  impact  of  the  new 
import  reLjUirements  and  to  prepare  their 
comments  on  the  interim  rule. 

The  interim  rule  continues  in  effect 
during  the  extended  comment  period 
and  until  superceded. 

Classification:  The  classification 
statements  made  in  the  interim  rule  (54 


FR  9438,  March  7, 1989)  apply  also  to 
this  notice. 

List  of  Subjects  in  'M  (  Ik  Part  216 

Administrative  practice  and 
procedure,  Imports,  Marine  Mammals, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Transportation. 

Date:  April  25, 1989. 
]ame«  W.  Breonan, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  8&-10278  Filed  4-28-89:  8:45  am] 
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50  CFR  Parts  6ri.  6 '^2 
lOocKei  No   8067;'^9Gb21 


a '  C  6^5 


Foreign  Fishmg;  Grour.::ii',r  ci  the  Gulf 
of  Alaska,  Groundfis.""  c'  t'-e  tipring 
Sea  and  Aleutian  Isiancis 

AGENCY:  National  Marine  Fishenes 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Final  rule. 

summary:  NOAA  issues  a  Hnal  rule  to 
implement  Amendment  17  to  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
Gulf  of  Alaska  (Gulf  FMP)  and 
Amendment  12  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (Bering  FMP).  Both 
amendments,  as  approved  by  the 
Secretary  of  Commerce  (Secretarj-):  (1) 
Require  U.S.  vessels  that  receive 
groundfish  harvested  from  the  U.S. 
exclusive  economic  zone  (EEZ)  adjacent 
to  Alaska  to  report  such  receipts  and 
transfers  weekly  (Gulf  and  Bering 
FMPs);  (2)  establish  prohibited  species 
catch  (PSC)  limits  for  groundfish 
species,  applicable  to  U.S.  fishing 
vessels  delivering  their  catch  to  foreign 
processing  vessels  (JVP),  and  to  foreign 
directed  fishing  (Bering  FMP);  (3) 
establish  rock  sole  as  a  target  species 
separate  from  the  "other  flatfish" 
category  (Bering  FMP);  and  (4)  remove 
the  requirement  to  complete  a  resource 
assessment  document  annually  by  July  1 
(Bering  FMP).  All  but  the  last  of  these 
changes  require  regulatory 
implementation.  These  regulations  are 
necessary  for  the  conservation  and 
management  of  the  groundfish  resources 
in  the  EEZ  off  Alaska  and  for  the  orderly 
conduct  of  the  groundfish  fisheries. 
EFFFCTivE  date:  May  26. 1969. 

ADDRESSES:  individual  copies  of  the 
amendments,  the  environmental 
assessment,  regulatory  impact  review, 
and  final  regulatory  flexibility  analysis 
(EA/RIR/FRFA)  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
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Council,  P.O.  Box  103138,  Anchorage, 
AK  99510,  (telephone  907-271-2809) 
FOR  FURTHCR  IMFOflMATION  CONTACT: 

hy  I  C.  Ginter  fFishery  Management 
Biologist.  NMFS).  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  the 
EEZ  off  Alaska  are  managed  in 
accordance  with  the  Gulf  and  Bering 
FMPs  The  FMPs  were  developed  by  the 
.North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  t.^e 
Magnuson  Fishery  Conservation  and 
N!anagement  Act  (Magnuson  Act).  The 
Gulf  FMP  IS  i.Tiplemented  by  rcstilat:ons 
appearing  at  5.)  CFR  611.92  and  Part  572 
and  the  Benrg  FMP  by  regulations 
appearing  at  50  CFR  611  93  and  Part  6'5 

The  Counc.l  approved  .Amendments 
17  and  12  to  the  Gulf  and  Bering  FMPs 
respectively  for  submission  to  the 
Secretary  of  Commerce  at  the  June  21- 
24,  1988  meeting  of  the  Council.  The 
Secretary'  received  Am.endmen's  17  and 
12  on  August  7, 1988,  and  immediately 
began  a  review  of  them  to  determine 
tneir  consistency  with  the  Magnuson 
Act  and  other  applicable  law.  The 
Director,  Alaska  Region.  NMFS 
fi^cgional  Director),  determined  that 
both  a.mendments  were  consistent  with 
the  .M.ignuson  .Act  and  other  applicable 
law  and  approved  A.mendmen's  17  and 
12  on  November  10,  1988,  under  h;3 
d-^iegdted  authority  to  approve  fishery 
management  plans  and  plan 
a.T.endments  submitted  by  the  Council. 

.A  notice  of  availability  of 
Amendments  17  and  12  was  published 
in  the  Federal  Register  on  .August  11, 
H88  |53  FR  30322)  and  proposed 
implementing  regulations  were 
pubhshed  on  September  6,  1988  at  53  FR 
34322  (correction  at  53  FR  36696; 
S-^ptember  21,  1988).  Both  notices  invited 
public  review  and  comment  on  the 
a T.endment  and  proposed  rale  through 
October  21. 1988.  Three  letters  of  public 
comm.ent  were  received  and  considered 
in  developing  this  final  rule.  A  summary 
of.  and  response  to.  all  comments 
received  is  given  below. 

Description  ' 

A  description  of.  and  reasons  for, 
e,3ch  part  of  Amendments  17  and  12  are 
given  in  the  preamble  of  the  proposed 
rule.  A  summary'  follows  of  what  is 
accomplished  by  this  rale  which 
implements  Amendments  17  and  12 

/  Revised  Federal  Reporting 
Req'jirernerts  fPertanirg  to  the  Gulf 
ar.d  Benng  FMPs  J 

The  purpose  of  Amendment  17  to  the 
Gulf  FMP  and  this  part  of  Amendment 
12  to  the  Bering  FMP  :s  to  assure  that 
records  of  groundfieh  catches  from  the 


Gulf  of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI  arpd)  are  received  at  frequent 
enough  intervals  to  provide  fishery 
managers  with  accurate  information  on 
harvest  rates.  A  delay  of  harvest  data 
could  result  in  exceeding  catch  limits  or 
delay  in  reapportionnient  of  groundfish 
that  are  surplus  to  the  needs  of  domestic 
processors. 

In  1986,  a  problem  of  delayed  harvest 
data  emerged  within  the  domestic 
annual  processing  (DAP)  sector  of  the 
groundfish  industry  This  sector  includes 
domestic  fishing  vessels  that  process 
their  catch  on  board  or  deliver  it  to 
domestic  processors.  At  that  time,  the 
only  source  of  DAP  catch  data  was  fish 
ticket  reports  required  of  fishermen 
within  one  week  of  sale  or  delivery  of 
their  catch  to  shore.  However.  D.AP 
vessels  such  as  catcher/processor  and 
mothership/processor  vessels  normally 
stay  at  sea  for  lengthy  periods  of  time. 
Because  they  did  not  report  their 
catches  until  fish  ticket  submission  was 
required,  the  flow  of  harvest  data  was 
delayed  significantly. 

This  problem  was  partly  resolved  in 
1987  when  the  weekly  catch/receipt 
report  requirement  (55  672.5(a)(3)  and 
675.5(a)(3))  was  imposed  on  catcher/ 
processor  and  mothership/processor 
vessels  operating  in  the  EEZ  (52  FR  8592, 
March  19, 1987),  The  part  that  remained 
unresolved  pertained  to  vessels  that 
were  not  operating  in  the  EEZ.  For 
example,  a  U.S.  processing  vessel 
operating  only  in  waters  of  the  State  of 
Alaska  but  receiving  groundfish  caught 
in  the  EEZ  would  not  be  required  to 
submit  weekly  catch/receipt  reports. 
The  reason  for  this  is  that  the  weekly 
reporting  requirement  was  imposed  only 
on  vessels  to  which  a  Federal  fishing 
permit  had  been  issued.  Vessels 
operating  outside  of  the  EEZ  off  Alaska 
were  net  required  to  have  a  Federal 
permit. 

A  manaaem.ent  measure  proposed  in 
Amendments  17  and  12  would  have 
closed  this  unintended  reporting 
loophole  by  revising  §  §  672  4(a)  and 
675  4(a)  to  extend  the  permit 
requirement  to  vessels  receiving  fish 
that  were  caught  or  harvested  in  the 
EEZ  off  .Alaska   Subsequent  to 
publication  of  the  proposed  rule, 
however.  NOAA  reviewed  the 
requirem.ent  iii  light  of  the  permit 
provision  of  the  Magnuson  Act  (section 
303(b)(l)|,  which  apphes  only  to  fishing 
vessels  fishing  m  the  EEZ. 

NO.AA  found  no  need  to  disapprove 
the  proposed  maragement  measure, 
however  The  need  to  EHther  groundfish 
harvesting  and  processing  data 
necessary  for  effective  conservation  and 
management  of  EEZ  fishery  resources 


was  apparent.  The  final  rule  differs  from 
the  proposed  rule  by  extending  existing 
reporting  requirements  rather  than 
permit  requirements.  Under  this 
extension,  mothership/processors  that 
operate  outside  of  the  EEZ  and  process 
groundfish  harvested  from  the  EEZ  are 
required  to  comply  with  existing 
catcher/processor-mothership/ 
processor  reporting  requirements  under 
§5  672,5(a](3)  and  675.5(a)(3). 

To  effect  this  change  from  the 
proposed  rule,  some  language  in  the 
(a)(3)  paragraphs  of  §  §  672.5  and  675.5 
has  been  changed.  For  example,  the 
word  "area"  in  these  paragraphs  is 
clarified  as  "statistical  area"  and  this 
term  is  defined  in  §§  672.2  and  675.2, 
respectively.  Other  minor  changes 
improve  clarity  and  specificity  of  the 
required  information.  No  new 
information  is  required  that 
substantially  changes  the  reporting 
burden  previously  estimated  in  the 
proposed  rule.  The  pnncipal  and 
intended  effect  of  requiring  weekly 
receipt  and  product  transfer  reports 
from  motherships  processing  groundfish 
caught  in  the  FF.7.  remains  unchanged 
from  the  proposed  rule. 

Specific  Changes  From  the  Proposed 
Rule  in  the  Final  Rule 

The  changes  to  |§  672.4  and  675.4  in 
the  proposed  rule  are  deleted  from  the 
final  rule  since  the  domestic  permit 
provision  of  the  .Magnuson  Act  (section 
303(b)(1))  only  applies  to  vessels  fishing 
in  the  EEZ. 

Under  §5  672.5  and  675.5,  paragraphs 
(a)(3)  and  (a)(3)(i)  have  been  revised  to 
delete  reference  to  permits  and  to 
include  all  processor  vessels  receiving 
fish  caught  in  the  EEZ.  Also,  under 
§§  672.5  and  675.5,  paragraphs  (a)(3)  (ii) 
and  (iii)  are  removed  to  eliminate 
redundancy  with  (a)(3)(i):  and 
paragraphs  (a)(3)(iv)  and  (a)(3)(v)  are 
redesignated  as  (a)(3)  (ii)  and  (iii), 
respectively. 

Under  §§  672.5  and  675.5,  new 
paragraph  (a)(3)(ii)  has  been  changed  as 
follows:  paragraph  (a)(3)(i))(A)  is  new 
regulatory  text  which  lists  information 
currently  required  in  the  catch/receipt 
and  product  transfer  report;  new 
paragraph  (a){3)(ii)(B)  is  old  paragraph 
(a)(3|(iv)(A),  new  paragraph  (a)(3)(ii)(C) 
is  old  paragraph  (a)!3)(iv)(B),  new 
paragraph  (a)(3)(ii)(D)  is  old  parag.'-aph 
(a)(3)(iv)(C);  new  paragraph  (a)(3)(iiJ(E) 
is  further  clarification  of  content  in 
(a)(3)(ii);  new  paragraph  (a)(3)(iij(F)  is 
old  paragraph  (a)(3)(iv){D);  new 
paragraph  (a)(3)(ii)(G)  is  old  paragraph 
(a)(3j(iv)(E):  new  paragraph  (a)(3)(ii)(H) 
is  old  paragraph  (a)(3)(iv)(F)  with  the 
word  'statistical"  added  before  the 


word  "area";  new  paragraph  (a)(3)(iil(I) 
is  old  paragraph  (a)(3)(iv)(G);  and  new 
paragraph  (a)(3)(ii)(I)  is  old  paragraph 
(a)(3)(iv)(H). 

2.  PSC  Limits  for  Groundfish  Species 
Applicable  to  JVP  and  Foreign  Fisheries 
(Pertaining  to  the  Bering  FMP) 

This  part  of  Amendment  12  to  the 
Berinfl  FMP  establishes  a  procedure 
similar  to  that  in  the  Gulf  FMP  whereby 
the  Secretary,  in  consultation  with  the 
Council,  can  annually  specify  PSC  limits 
for  groundfish  species  that  are  fully 
apportioned  to  domestic  fisheries.  Such 
PSC  limits  will  apply  to  JVP  and  foreign 
fisheries.  The  purpose  of  this 
management  measure  is  to  resolve  two 
problems. 

The  first  problem  concerns  the 
biological  conservation  of  the  BSAI 
groundfish  resource.  The  harvest  limit, 
or  total  allowable  catch  (TAG)  for  each 
species,  is  the  primary  control 
preventing  excessive  fishing  mortality 
and  ultimately  overfishing.  When  the 
Regional  Director  determines  that  the 
amount  of  TAG  of  any  target  species  or 
of  the  "other  species  '  category 
remaining  during  the  fishing  year  is 
necessary  for  bycatch  in  either 
groundfish  fishery,  5  675.20(a)(7) 
requires  the  Secretary  to  prohibit  further 
directed  fishing  for  that  species 
However,  when  the  catch  of  a  species 
reaches  its  TAG,  any  further  bycatches 
of  it  may  not  be  retained  and  must  be 
treated  in  the  same  manner  as  a 
prohibited  species.  Although  the 
resulting  discard  of  further  bycatches  of 
this  species  contributes  to  its  total 
fishing  mortality,  the  amount  of 
additional  fishing  mortality  from  this 
source  is  not  counted  against  or    . 
controlled  by  any  quota  or  limit,  and 
further  catches  are  restrained  only  when 
fishing  mortalitv  vvi'l  result  in 
overi':shing. 

In  earlier  years,  fishing  mortality 
rci.u!ting  from  '^vcatch  discard  wis  hv. 
insignificant  p.irt  of  the  total  fishing 
mortality  for  any  groundfish  species. 
This  would  remain  true  if  directed 
fishing  for.  and  retainable  bycatches  of. 
most  grouriufi.sh  species  continued  f'lr 
all  or  most  of  the  fishing  year.  The 
character  of  Bering  Sea  P'oundfish 
fisheries  is  rapidly  changing,  however, 
with  persistent  increase  in  domestic 
fishing  effort.  This  incre.ising  fishins 
effort  is  translating  into  shorter  periods 
of  allowable  directed  fishi.-^g  for  d^y 
high-valued  species.  Decreased  time  for 
directed  fishing  on  a  species  means 
increased  time  dunng  which  it  will  be 
Cd  ight  as  a  bycatch  before  and  af'er  its 
TAG  is  reached  The  resulting  increase 
m  bycatch  discard  is  becoming  a 
significant  portion  of  the  total  fishing 


mortality  for  many  groundfish  sp'-ip.s  if 
it  remains  unlimited,  the  bycatch 
discard  rate  could  lead  to  excessive 
fishing  mortality  and  increase  the  risk  of 
overfishing. 

The  second  problem  concerns 
management  of  allocations  among 
domestic  and  foreign  fisheries. 
Currently,  any  allocation  of  groundfish 
tu  foreign  directed  fishing  must  also 
include  an  allocation  of  species  that  are 
taken  as  bycatch.  Current  regulations  do 
not  allow  a  foreign  fishcy  'o  retain  or 
discard  bycatches  of  groundfish  wi'Jiout 
accounti.ng  for  such  catches  against  an 
allocation  for  each  species  caught.  The 
TACs  of  most  bycatch  species,  however, 
can  be  fully  harvested  by  domestic 
(D.AP  and  jVP)  fisheries,  leaving  no 
opportunity  f>)r  allocation  of  these 
species  to  foreign  fisheries  which,  under 
the  Magnuson  Act.  may  be  allocated 
only  amounts  of  the  TAG  that  is  surplus 
to  domeMtic  fishery  needs.  Therefore,  if  a 
directed  foreign  fishery  could  not  avoid 
incidental  hdj-vest  of  one  or  more 
groundfish  species  which  were  expected 
to  be  fully  hdr\'e8ted  by  domestic 
fisheries,  then  these  species  could  not, 
under  the  current  regulations,  be 
allocated  to  the  foreign  fishery  in  any 
way;  consequently  the  foreign  fishery 
would  bt.  foreclosed  from  pursuing  its 
directed  fishing  allocation.  In  approving 
and  implementing  this  part  of 
Amendment  12.  the  Secretary  concurs 
with  the  Council's  recommended  policy 
that  a  foreign  nation  should  not 
necessarily  forego  a  specified  allocation 
of  a  target  species  due  to  the  lack  of  an 
allocation  of  bycatch  species. 

A  similar  problem  exists  with  respect 
to  specification  of  groundfish  for  jVP. 
The  processor  preference  amendments 
to  the  Magnuson  Act  provide  for  DAP 
priority  access  to  allowable  harvests  of 
groundfish.  This  has  been  interpreted  to 
mean  that  the  specified  DAP  for  any 
species  is  not  a  limit  on  DAP  harvests  if 
there  is  an  unharvested  amount  of  that 
species  specified  for  JVP.  The  practical 
effect  of  this  is  similar  to  the  foreign 
fishing  problem  in  that  specified 
amounts  of  a  species  necessary  for  JVP 
bycatches  may  be  taken  instead  by  DAP 
fisheries.  Unlike  the  foreign  fisheries, 
however,  this  event  does  not  cause  the 
elimination  of  JVP  directed  fishing,  but  it 
does  require  the  discard  of  the  JVP 
bycatch  species  for  which  the  specified 
JVP  apportionment  has  been,  or  will  be. 
fully  harvested  by  DAP  fishermen. 

This  rule  resolves  these  two 
conservation  and  management  problems 
by  (1)  providing  for  a  specific  PSC  limit 
on  non-retainable  catches  in  the  same 
way  that  the  TAG  for  a  species  limits 
retainable  catches,  and  (2)  providing 


foreign  and  JVT  fisheries  with 
groundfish  PSC  limits  that  are  outside  of 
the  TAG  and  optimum  yield  (OY^ 
thereby  providmg  assurance  that  a 
specified  PSC  limit  will  be  available  for 
non-retainable  bycatch  purposes  only, 
regardless  of  DAJP  priority  to  allocations 
of  retainable  groundfish.  Groundfish 
catches  by  foreign  and  JVP  fisheries  will 
be  counted  against  their  respective  PSC 
limits  only  after  their  retainable  catch 
limits,  if  any,  have  been  taken.  All 
foreign  or  JVP  fishing  bkely  to  take 
significant  amounts  of  a  prohibited 
groundfish  species  would  cease  when 
that  species'  PSC  limit  is  reached,  unless 
the  limit  is  increased  by  the  Secretary 
under  inseason  adjustment  authority. 

3.  Rock  Sole  as  a  Distinct  Toilet 
Species  (Pertaining  to  the  Bering  FMP). 

Under  this  management  measure,  the 
list  of  species  in  Table  1  of  50  CFR  Part 
675  would  be  expanded  to  include  rork 
sole  as  a  distinct  target  species.  This 
species  currently  is  part  of  the  "other 
flatfish"  category  which  includes  eight 
other  species.  Grouping  these  species 
into  one  target  species  category  was 
done  originally  because  there  was  little 
commercial  interest  in  any  one  species 
of  this  group  and  their  distribution  was 
highly  intermixed.  Species  of  the  "other 
flatfish"  category  most  commonly  are 
taken  as  bycatch  in  directed  fisheries  for 
yellowfin  sole.  In  recent  years,  however, 
a  market  for  roe-bearing  rock  sole  has 
developed  in  Japan.  Accordingly, 
fishermen  have  developed  an  ability  to 
target  on  this  species. 

The  intent  of  this  action  is  to 
accommodate  the  new  commercial 
interest  and  targeting  ability  by 
providing  for  separate  accounting  of 
catch  and  stock  abundance  information. 
The  regulatory  effect  of  this  action  for 
fishermen  would  be  an  additional 
species  for  which  catch  reports  would 
be  required,  and  for  the  Council,  an 
additional  species  for  which  T.AG.  DAP. 
JVP.  TALFF.  and  PSC  limits  would  be 
annually  specified.  The  additional 
reporting  requirement  for  fishermen  is 
expected  to  be  a  negligible  additional 
burden  since  it  involves  writing  one 
additional  number  on  weekly  reporting 
and  fish  ticket  form.s  and  because  catch 
amounts  of  individual  species  probably 
are  recorded  anyway  for  business 
purposes. 

Comments  Received 

Three  letters  of  comment  on  the 
proposed  rule  were  received  prior  to  the 
end  of  the  comment  period  on  October 
21, 1998.  The  three  commenters  had 
similar  comments,  all  of  which  related  to 
the  proposed  groundfish  PSC  limits. 
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These  comments  are  summarized  and 
responded  to  below 

Comment  1:  The  term  "minimum"  in 
the  proposed  language  regarding  the 
prespason  establishment  of  PSC  limits 
and  the  inseason  adjustment  of  PSC 
limits  18  unclear.  It  should  be  modified 
by  criteria  such  as  those  in  regulations 
implementing  the  Gulf  FMP  at 
S5  872.20{bl(2)(iland(ii). 

Response:  Incidental  catches 
(bycatchesl  of  species  in  the  BSAI 
groundfish  fisheries,  regardless  of 
whether  they  are  prohibited,  are  highly 
variable.  The  bycatch  of  any  particular 
species  over  time  can  be  described  in 
terms  of  a  range  of  bycatch  rates. 
Various  factors  such  as  the  time  of  year 
depth  of  fishing,  area  of  fishing,  and  gear 
selectivity,  will  affect  the  actual  rate  of 
bycatch  of  a  species  that  will  occur 
Although  NOAA  recognizes  the  highly 
variable  nature  of  bycatches,  it  is 
incumbent  on  fishermen  to  maintain 
their  bycatches  of  prohibited  species  as 
low  as  possible.  The  term  "minimum 
amount  necessary, '  in  this  case,  means 
just  this:  The  least  amount  absolutely 
necessary  for  prosecuting  an  allowable 
target  fishery. 

The  determination  of  this  minimum 
will  be  a  matter  of  judgment  on  the  part 
of  the  Council  and  the  Regional  Director 
guided  by  the  Magnuson  Act  principle  of 
being  based  on  the  best  available 
scientific  information  and  the  socio- 
economic objectives  of  the  Bering  FMP. 
NOAA  notes  that  it  is  a  priority 
objective  of  the  Bering  FMP  to 
"minimize  the  impact  of  groundfish 
fishenes  on  prohvbited  species"  (Section 
14.1)  and  that  this  objective  takes 
precedence  over  the  objective  to 
"provide  for  the  opportunity  and  orderly 
development  of  domestic  groundfish 
fisheries."  The-efore,  the  "minimum" 
language  in  the  proposed  rule  Is 
consistent  with  the  Magnuson  Act  and 
the  Bering  FMP  without  further 
specification  of  qualifying  criteria. 

Comment  2:  The  proposed  rule  sets  up 
an  annual  confrontation  within  the 
Council  in  the  setting  of  PSC  limits  It  is 
likely  that  politics  will  influence  this 
process  and  PSC  limits  probably  will  not 
be  based  solely  on  the  best  scientific 
information 

Response.  It  is  a  purpose  of  the 
Magnuson  Act  to  allow  all  interested 
persons  to  participate  m  the  dfcision- 
making  process  of  fishery  management 
through  the  '•egional  fishery 
management  councils.  Thr  SJecretary 
tvill  assure  thnt  the  PSC  limits  are 
cnr.sistent  with  the  Mdanu«nn  Act.  the 
fk'-mg  V\i?.  and  other  upphcdhie  law. 
Ihf  Secretary  is  not  obligated  to  accept 
the  Council's  rfcommended  PSC  limits  if 
they  are  otherwi.se. 


Comment  3:  The  proposed  rule  is  not 

supported  by  an  economic  analysis  of 
losses  and  gams 

Respop^"  A  cnmbined  environmental 
asspssment.'rcgulatory  Impact  review/ 
initial  regulatory  flexibility  analysis 
!EA/RrR/IRFA)'of  the  management 
measures  proposed  hy  Amendments  12 
and  17  was  prepared  by  the  Council  and 
submitted  to  the  Secretary  for  review 
and  approval  As  earlier  explained  in 
}  3.4  of  this  document,  it  is  impossible  to 
precisely  predict  the  behavior  of  the 
groundfish  fisheries  in  the  BSAI  area 
with  respect  to  bycatches  due  to  the 
highly  vanable  nature  of  bycatches  and 
economic  factors  affecting  the  incentive 
to  fish  for  certain  species  at  different 
times  and  pl.ices  Therefore,  the  Council 
performed  a  qualitative  analysii.  *^^at 
outlined  the  basic  types  of  costs  and 
benefits  that  could  be  expected  from  the 
proposed  rule.  NOAA  finds  that  this 
analysis  satisfies  the  economic 
analytical  requirements  of  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

Comment  4:  The  preseason  setting  of 
PSC  limits  IS  discretionary.  What 
cntena  will  the  Secretary  use  to 
determine  if  a  PSC  limit  should  be 
established,  and  will  they  be  fair  to  all 
users  of  the  resource? 

Response:  Preseason  specification  oT 
PSC  limits  will  be  governed  by  the 
relative  amounts  of  groundfish 
apportioned  to  fVP  fisheries  in  the 
proposed  and  final  initial  specifications 
notice  required  under  J  675.20(a)(61, 
which  provides  for  public  comment.  To 
the  extent  that  the  implementation  of 
PSC  limits  has  allocative  effects,  the 
Secretary  is  guided  by  national  standard 
four  of  the  Magnuson  Act.  which 
requires  such  allocation  of  fishing 
privileges  to  be  fair  and  equitable,  and 
reasonably  r.aicuiated  to  promote 
conservation 

Comment  5.  The  Secretary  should 
have  to  demonstrate  why  a  PSC  limit 
should  be  established.  There  must  be  a 
demonstrated  risk  of  overfishing  before 
setting  a  PSC  limit  for  a  species  of 
groundfish;  most  BSAI  groundfish 
species  have  acceptable  biological 
catches  (.\BCs)  in  excess  of  their  TACs. 

Response:  NOAA  agrees  that  limiting 
the  risk  of  overfishing  is  a  principal 
reason  for  establishing  a  PSC  limit.  The 
ABC  of  a  species  is  a  useful  guideline 
for  determining  the  risk  of  overfishing, 
although  exceeding  the  ABC  of  any 
species  may  not  result  in  overfishing.  In 
making  its  PSC  recommendations  to  the 
Secretary,  NOAA  expects  the  Council  to 
consider  the  margin  between  a  species' 
ABC  and  TAG  relative  to  the  likely  JVP 
and  foreign  bycatch  of  that  species. 


Comment  8:  The  proposed  rule 
suggests  that  all  JVP  fishing  stops  if  any 
PSC  limit  is  reached.  The  target  fisheries 
affected  by  this  rule  should  be  defined 
as  narrowly  as  possible.  Also,  it  is 
imperative  that  any  inseason 
adjustments  of  PSC  limits  be  done 
promptly. 

Response:  NOAA  agrees  that  only 
those  JVP  or  foreign  fisheries  that  are 
likely  to  catch  significant  amounts  of  a 
species  for  which  a  PSC  limit  has  been 
reached  should  be  prohibited.  Defining 
what  is  meant  by  "fishery"  or 
"significant"  will  be  possible  only  in  the 
context  of  the  circumstances  and 
conditions  prevailing  at  the  time  a 
fishery  closure  is  contemplated.  An 
amount  of  bycatch  mortality  may  be 
significant  to  one  species  but  not 
another.  Fishing  condifions,  season,  and 
location  may  be  some  important  factors 
in  determining  whether  bycatches  of  a 
species  above  its  PSC  limit  are  likely  to 
be  significant.  Likewise,  a  fishery  may 
be  defined  in  terms  of  its  target  species, 
fishing  gear  used,  location,  depth  or 
season  of  fishing.  Generally,  it  is  the 
intent  of  NOAA  to  exercise  its  authority 
to  prohibit  fishing  due  to  attainment  of 
PSC  limits  to  minimize  any  negative 
effects  on  commercial  fisheries 
consistent  with  the  purpose  of  this  rule. 

Comment  7:  It  may  be  necessary  to 
create  PSC  limits  for  a  species  by 
decreasing  its  TAG  so  that  its  TAG  plus 
Its  PSC  does  not  exceed  its  ABC.  This 
can  have  the  same  practical  effect  as 
stopping  a  fishery  short  of  harvesting  its 
target  species  quota,  or  premature 
closure.  This  results  in  potential  revenue 
loss  to  the  fishery  and  a  failure  to 
achieve  OY  as  required  by  the 
Magnuson  Act.  This  could  occur  even 
when  overfishing  is  not  an  issue  if  PSC 
limits  become  too  dogmatically 
enforced.  The  extent  and  timeliness  of 
the  use  of  discretionary  authority  are 
key  to  meeting  the  twin  goals  of  not 
exceeding  a  PSC  limit  while  still 
achieving  OY. 

Response.  The  prevention  of 
overfishing  is  a  fundamental  tenet  of  the 
Magnuson  Act.  The  achievement  of  the 
OY  or  TAG.  in  the  case  of  the  Bering 
FMP,  of  a  species  depends  on  the 
condition  that  it,  or  any  other  species. 
will  not  become  overfished.  A  princ  tpal 
purpose  of  the  proposed  rule  is  to 
prevent  overfishing  of  a  species  of 
groundfish  resulting  from  its  bycatch  in 
a  fishery  for  a  different  species.  The  rule 
to  establish  PSC  limits  for  groundfish 
provides  the  Secretary  an  appropriate 
balance  between  exercising  discretion 
based  on  the  best  available  information 
at  the  time  and  mandating  the  closure  of 
fisheries  due  to  attainment  of  a  PSC 


limit  and  to  prevent  overfishing.  The 
Se^-    tary  exercisns  discretionary 
judgment  first  in  the  establishment  of 
PSC  limits,  again  in  the  potential 
adjustment  of  them  due  to 
reapportionments  of  tareet  species,  and 
finally,  when  s  PSC  limits  is  reached,  m 
deciding  whether  and  which  JVP  or 
foreign  fishing  is  likely  to  catch 
significant  amounts  of  the  species  for 
which  the  F'SC  limit  is  a't.iined.  In 
addition,  the  Secretary  h.fs  existing 
inseason  authority  to  ad)ust  a  PSC  limit 
that  is  found  'o  be  inconertly  specified 
based  on  the  best  available  scientific 
infornration  relating  to  the  biological 
stock  status  of  the  species  in  question. 
Balancing  this  discretionary  authority 
are  certain  procedural  requirements  to 
assure  that  decisions  are  well  founded 
on  factual  information,  that  the  interests 
of  all  resource  users  are  considon-d.  and 
that  overfishing  will  r.ol  occur. 

Classification 

The  Regional  Director  has  deteniiined 
that  Bering  FMP  Amendment  12  and 
Gulf  FMP  Amendment  17  are  necessary 
for  the  conservation  and  management  of 
the  BSAI  area  and  Gulf  of  Alaska 
groundfish  fisheries,  respectively,  and 
that  these  amendments  are  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

The  Council  prepared  en 
environmental  assessment  !EA)  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
rule  A  copy  of  the  ElA  may  be  obtained 
from  the  Council  at  the  address  above. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA  (Under  Secretary) 
determined  that  this  nile  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the  EA/ 
RIR/FRFA  prepared  by  the  Council  A 
copy  of  the  EA/RIR/FRFA  may  be 
obtained  from  the  Council  at  the 
address  above. 

The  EA/RIR/FRFA  prepared  by  the 
Council  describes  the  effects  this  rule 
will  have  on  small  entities  The  analysis 
contamed  in  this  final  docvment  is 
largely  the  sani«;  as  that  continued  in  the 
(initial)  EA/RIR,  IRFA  whir.h  was 
summarized  for  each  of  the  managemenl 
measures  in  th?  proposed  Pile.  The 
Under  Secretaiy  concludes  that  this  rule 
will  have  significant  effr'-t<;  on  small 
entines.  These  effects  h^ive  been 
discussed  in  the  EA/RIR/1'RFA.  a  copy 
of  which  may  be  obtained  irom  the 
Council  at  the  adtlress  ab'ive. 

This  rule  contdins  colhxtion  of 
information  requiramenis  subject  to  the 
Paperwork  Reduction  Act.  The 


collection  of  information  requirements 
have  been  given  approval  by  the  Office 
of  Management  and  Budget  (0MB) 
under  OMB  Control  Number  0648-0213. 

The  regulatory  changes  of 
Amendments  12  and  17  to  the  Bering  Sea 
and  Gulf  FMPs,  respectively,  clarify  the 
intent  of  the  existing  collection  of 
information  requirements  by  requiring 
reports  from  catcher/processor  end 
mothership/processor  vessels  if  they  use 
groundfish  caiight  within  the  EEZ 
adjacent  to  Alaska,  regardless  of 
whether  the  vessels  are  inside  or  outside 
of  the  FEZ  when  receiving  the  fish.  The 
original  regulations  required  reports 
only  from  vessels  with  Federal  permits, 
overlooking  the  potential  for  groundfish 
being  taken  to  vessels  outside  the  EEZ 
which  are  not  required  to  obtain  such 
pennits. 

Since  the  original  request  for  OMB 
approval  included  these  additional 
vessels  in  its  burden  estimates,  and 
neither  the  justification  for  obtaining 
information  on  groundfish  from  the  EEZ 
or  the  contents  of  the  reports  have 
changed  (exrept  for  miner 
clarifications),  the  amendments  do  not 
contain  substantive  or  material 
modifications  to  the  collections  of 
information  approved  by  OMB. 

Public  reporting  burden  for  these 
collertions  of  information  is  estimated 
to  a\  erage  23  minutes  per  response, 
ini.l'iding  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
datr!  needed,  and  completing  and 
reviewing  the  coUectiun  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections,  including  suggestions  for 
reducing  this  burden,  to  Steven 
Pennoyer.  Alaska  Regional  Director, 
Nd'ional  Marine  Fisheries  Service.  P.O. 
Box  1668.  Juneau.  Alaska  99802;  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0648- 
0213),  Washington.  DC  20503. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agencies 
failed  to  comment  within  the  statutory 
time  period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 


List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  fishing. 
50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Apnl  21. 1989 

lames  E.  Douglas,  |r.. 

Deputy  Assistant  Adminiilralor  for  F/therics, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  GFR  Parts  611,  872.  and  675 

are  amended  as  follows: 

PA3T  61  ;— |AML^»DLD| 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authotity:  16  U.S.C.  180]  et  teq..  16  U.S.C 
971  et  seq..  22  U.S.C  1972  el  seq.,  and  16 
U.S.C  1361  e/se^. 

2.  Section  611.93  is  amended  by 
amending  Table  1  in  paragraph  (bMl)(ii) 
to  add  "rock  sole"  in  the  column  headed 
"Target  species." 

3.  Section  611.93  is  amended  by 
revising  paragraph  (b)(3)(ii)(A).  and 
adding  a  new  paragraph  (b](3)(ii)(D)  to 
read  as  follows: 

>  6T1-93     Bering  S4U  »nrf  Aleiifia'-  :>.;;».Tdi 

groundtish  f:s'iefY 

•  •  >  •  • 

(br  *  • 

(3)'  •  • 

m  •  *  • 

(A)  Attainment  of  total  allowable 
catch  (TAC).  When  the  Regional 
Director  determines  that  the  TAG  for 
any  target  species  or  the  "other  species" 
category  is  or  will  be  achieved  pnor  to 
December  31  of  any  year,  the  retention 
of  that  species  or  species  group  is 
prohibited  and  its  must  be  treated  in  the 
same  manner  as  a  prohibited  species 
described  in  §§611.2  and  611.11  of  this 
part.  The  Secretary  may  allow  continued 
fishing  for  groundfish,  other  than  the 
species  or  species  group  for  which  tiie 
TAC  is  or  will  be  achieved,  if  the 
amount  of  such  species  caught  does  not 
exceed  the  prohibited  species  catch 
(PSC)  limit  determined  by  the  Regional 
Director  as  the  minimum  amount 
necessary  to  allow  harvesting  of  the 
remaining  TALFF  of  target  species  and 
that  would  not  significantly  risk 
overfishing  the  species  or  species  group 
for  which  the  TAC  is  or  will  be 
achieved. 

«  •  •  •  • 

(D)  Prohibited  species  catch  (PSC) 
limits.  When  the  annual  specification  of 
the  initial  TALFF  as  required  under  50 
CFR  675.20|a)(6)  is  zero  for  any  target 
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species  or  the  "other  species"  category, 
the  retention  of  that  species  or  species 
group  is  prohibited  and  its  must  be 
treated  in  the  same  manner  as  a 
prohibited  species  described  in  §§51 12 
and  611.11  of  this  part.  The  Secretary 
may  allow  fishing  for  groundfish  other 
than  the  species  or  species  group  for 
which  the  TALFF  is  zero,  providing  that 
the  incidental  catch  of  zero- TALFF 
species  does  not  exceed  the  PSC  limit 
prescribed  for  such  species  in  the 
annual  specification.  Prescribed  PSC 
limits  for  groundfish  will  be  determined 
by  the  Regional  Director,  in  consultation 
with  the  North  Pacific  Fishery 
Management  Council,  as  minimum 
amounts  necessary  to  allow  hanesting 
of  the  TALFF  of  target  species  and  that 
would  not  significantly  risk  overfishing 
of  the  species  or  species  group  for  which 
tlie  TALFF  is  zero.  The  Secretary  may 
adjust  prescribed  PSC  limits  within  a 
fishing  year  if  such  limits  become  too 
low  due  to  reapportionment  of 
groundfish  to  TALFF.  unanticipated 
harvest  rates,  or  specifications  based  on 
erroneous  information,  providing  that 
such  adjustment  will  not  significantly 
risk  overfishing  of  the  species  or  species 
group  for  which  the  TALFF  is  zero 


PART  672— (AMENDED) 

4.  The  authority  citation  for  50  CFR 
Part  672  continues  to  redd  as  follows. 

Authority:  16  US.C.  18(11  ■?;  srg 

5  In  5  672.1  paragraph  ;'-i|  is  revised 
to  read  as  follows: 

S  672. 1     Pufpo««  and  scop*. 

(a)  Regulations  m  this  part  implement 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 

•  •  t  •  • 

6.  In  S  872.2,  a  new  de.Hnition  is  .idded 
in  alphabetical  order  as  follows 

§  672.2    Definitions. 
•         •         •         •         « 

Statistical  area  means  any  one  of  the 
s'x  statistical  areas  of  the  FEZ  in  the 
Gulf  of  Alaska  defined  as  follows: 

(1)  Statistical  .\rea  61— east  of  170"0' 
\V,  longitude  and  west  of  1=)9°00'  W 
longitude: 

(2)  Statistical  Area  62— east  of  159'(Xr 
VV,  longitude  and  west  of  154 "00  W 
longitude: 

'3j  Statistical  Area  63 — east  of  154'iJO' 
W.  longitude  and  west  of  147°00  W 
longitude: 

(4)  Statistical  Area  64 — east  of  147'00' 
W.  longitude  and  west  of  140*00  VV. 
lungitude; 

15)  Statistical  Area  65 — east  of  \37'OQ' 
VV.  longitude  and  north  of  54\'^0'  .N. 
latitude: 


(6)  Statistical  Area  68— «ast  of  UO'CW 
W.  longitude  and  west  of  137'ao'  VV. 
longitude 
•        •        •        •        • 

7  Section  672.5(a)(3).  introductory  text 

and  §  B72-5(a)(3](i)  are  revised, 
paragraphs  (a)[3)  (ii|  and  (in)  are 
rem.oved.  and  paragraphs  (alf3)  (ivj  and 
(v)  are  redesignated  as  (a||3j  (iij  and 
(ill),  respectively,  and  redesignated 
paragraph  |a)(3i(iil  is  revi.sed  to  read  as 
follows 

§  672.5    Rtporting  requirements. 

(a)-   •   • 

(3)  Catcher/processor  and 
mothprship/pmcessor  vessels.  The 
operator  of  any  vessel  of  the  United 
States  who  catches  groundfish  in.  or 
receives  groundfish  caught  in,  the  EEZ 
adjacent  to  .Maska.  and  who  conducts 
processing  of  sut.h  groiindfish  on  bo.ird 
that  vessel,  must  in  addi*:un  to  the 
requirements  of  paragraphs  (a)(1)  and 
(a  1(2)  of  this  section,  meet  the  following 
requirements 

(i)  Before  starting  and  upon  stopping 
fishing  for  or  receiving  groundfish  from 
any  statistical  area,  the  operator  of  that 
vessel  must  notify  the  Regional  Director, 
through  such  means  as  the  Regional 
Director  will  prescribe,  of  the  vessel's 
name,  permit  number  (if  applicable), 
radio  call  sign,  date  and  hour  in 
Greenwich  .Mean  Time  (GMT)  of  when 
fishing  for  or  receiving  groundfish  will 
begin  or  cease,  and  the  latitude  and 
longitude  of  such  activity. 

(iij  Catch/receipt  and  product  transfer 
report.  After  notification  of  starting 
fishing  by  a  vessel  under  paragraph 
(a)(3)(i)  of  this  section,  and  continuing 
until  that  vessel's  entire  catch  or  cargo 
of  fish  has  been  offloaded,  the  operator 
of  that  vessel  must  submit  a  weekly 
catch/receipt  and  product  transfer 
report,  including  reports  of  zero  tons 
caught  or  received,  for  each  weekly 
period.  Sunday  through  Saturday,  g.m.t.. 
or  for  each  portion  of  such  period.  The 
catch/receipt  and  product  transfer 
report  must  be  received  by  the  Regional 
Director  within  one  week  of  the  end  of 
the  reporting  period  through  such  means 
as  the  Regional  Director  will  prescribe. 
This  report  must  contain  the  following 
information: 

(.^1  Submitter's  name,  telephone 
number,  and  facsimile  or  telex  number; 

(B)  Name  and  radio  call  sign  of  vessel; 

(C)  Federal  permit  number,  if 
applicable; 

(D)  Month  and  number  of  days  fished 
or  during  which  fish  were  received; 

(E!  The  ending  date  (Saturday)  of  the 
reporting  period: 

(F)  The  estimated  round  weight  of  all 
fish  caught  or  received  by  that  vessel 
during  the  reporting  period  by  species  or 


species  group,  rounded  to  the  nearest 
one-tenth  of  a  metric  ton  (0.1  mt), 
whether  retained,  discarded,  or  off- 
loaded; 

(G)  The  number  of  cartons  of  fish 
product,  and  the  estimated  unit  net 
weight,  in  kilograms  or  pounds,  of  the 
cartons  of  processed  fish  by  species  or 
species  group  produced  by  that  vessel 
during  the  reporting  period; 

(H)  The  statistical  area  in  which  each 
species  or  species  group  was  caught; 

(I)  If  any  species  or  species  group 
were  caught  in  more  than  one  statistical 
area  during  a  reporting  period,  the 
estimated  round  weight  of  each,  to  the 
nearest  0.1  mt  by  statistical  area;  and 

(J)  The  product  weight,  rounded  to  the 
nearest  0.1  mt  and  the  number  of  cartons 
transferred  or  off-loaded  by  product 
type  and  by  species  or  species  group. 


PART  675— {AMENDED! 

8.  In  §  675. 1,  paragraph  (a)  is  revised 

to  read  as  follows: 

§675  1    Purpose  and  scope. 

(a)  Regulations  in  this  part  implement 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area. 

•  »  •  t  • 

9  In  §  675.2.  a  new  definition  is  added 
in  alphabetical  order  as  follows: 

§675.2    Definitions. 

•  •  •  *  » 

Statistical  area  means  any  one  of  the 
nine  statistical  areas  of  the  Bering  Sea 
and  Aleutian  Islands  Management  .'^rea 
defined  as  follows  (Figure  2): 

(a)  Statistical  Area  511 — south  of 

58  00'  N.  latitude  and  east  of  165°00'  VV 
longitude; 

(b)  Statistical  Area  512 — that  part  of 
Statistical  Area  511  that  is  south  of 

58  00'  N.  latitude,  east  of  162''00'  W, 
longitude  and  west  of  160'00'  W. 
longitude; 

(c)  Statistical  Area  513 — south  of 
5800'  .N.  latitude,  west  of  165' 00  W 
longitude,  east  of  170"00'  W.  longitude, 
and  north  of  straight  lines  connecting 
the  following  coordinates  in  the  order 
listed:  55°46'  N.  170°00'  W..  54°30'  N. 
167'00  W..  54=30'  .\.  165'00'  W.; 

(d)  Statistical  Area  514 — north  of 

58  00'  .N.  latitude  and  east  of  170°00'  VV. 
lo.ngitude; 

(e)  Statistical  Area  515 — south  of 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed:  55'46'  N. 
170'00'  VV..  54°30'  N.  167°00'  W.,  54  30'  N. 
165  00'  VV.  and  east  of  170°00'  W. 
longitude. 


(f]  Statistical  Area  521— that  part  of 
Statistical  Area  522  bounded  by  straight 
lines  connecting  the  following 
coordinates  in  the  order  listed:  55'46'  N. 
170°00'  W.,  59°25'  N.  17r20'  W..  60°00'  N. 
179°20'  W..  60°00'  N.  17r00'  W.,  58'00'  N. 
171°00'  W..  se'OO'  N.  170'00  W..  and 
55°46'  N.  170°00'  W. 

(g)  Statistical  Area  522— north  of 
55'00'  N,  latitude,  west  of  170'00'  W. 
longitude,  and  east  of  180°00'  longitude; 

(h)  Statistical  Area  530 — north  of 
55'00'  N.  latitude,  and  west  of  180'"00 
longitude; 

(i)  Statistical  Area  540 — south  of 
55°00'  N.  latitude,  and  west  of  170'00'  W, 
longitude. 

10.  In  §  675.5,  the  introductory  text  of 
paragraph  (a)(3)  and  paragraph  (a)(3)(i) 
are  revised  paragraphs  (a)(3)(ii)  and  (iii) 
are  removed  and  paragraphs  (a)(3)(iv) 
and  (v)  are  redesignated  as  (a)(3)(ii)  and 
(lii),  respectively,  and  redesignated 
paragraph  (a)(3)(ii)  is  revised  to  read  as 
follows: 

§  675.5    Reporting  requrements. 

(a)  •  *  * 

(3)  Catcher/processor  and 
mothership/processor  vessels.  The 
operator  of  any  vessel  of  the  United 
States  who  catches  groundfish  in.  or 
receives  groundfish  caught  in,  the  EEZ 
adjacent  to  Alaska,  and  who  conducts 
processing  of  such  groundfish  on  board 
that  vessel,  must,  in  addition  to  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  meet  the  following 
requirements: 

(i)  Before  starting  and  upon  stopping 
fishing  for  or  receiving  groundfish  from 
any  statistical  area,  the  operator  of  that 
vessel  must  notify  the  Regional  Director, 
through  such  means  as  the  Regional 
Director  will  prescribe,  of  the  ve-ssel's 
name,  permit  number  (if  applicable), 
radio  call  sign,  date  and  hour  in 
Greenwich  .Mean  Time  (GMT)  of  when 
fishing  for  or  receiving  groundfish  will 
begin  or  cease,  and  the  latitude  and 
longitude  of  such  activity. 

(ii)  Catch/receipt  and  product  transfer 
report.  After  notification  of  starting 
fishing  by  a  vessel  under  paragraph 
(a)(3)(i)  of  this  section,  and  continuing 
until  that  vessel's  entire  catch  or  cargo 
of  fish  has  been  offioaded,  the  operator 
of  that  vessel  must  submit  a  weekly 
catch/receipt  and  product  transfer 
report,  including  reports  of  zero  tons 
caught  or  received,  for  each  weekly 
period,  Sunday  through  Saturday,  GMf, 
or  for  each  portion  of  such  period.  The 
catch/receipt  and  product  transfer 
report  must  be  received  by  the  Regional 
Director  within  one  week  of  the  end  of 
the  reporting  period  through  such  means 
as  the  Regional  Director  will  prescribe. 


This  report  must  contain  the  following 
information: 

(A)  Submitter's  name,  telephone 
number,  and  facsimile  or  telex  number. 

(B)  Name  and  radio  call  sign  of  vessel; 

(C)  Federal  permit  number,  if 
applicable: 

(D)  Month  and  number  of  days  fished 
or  during  which  fish  were  received; 

(E)  The  ending  date  (Satxirday)  of  the 
reporting  period; 

(F)  The  estimated  round  weight  of  all 
fish  caught  or  received  by  that  vessel 
during  the  reporting  period  by  species  or 
species  group,  rounded  to  the  nearest 
one-tenth  of  a  metric  tron  (0.1  mt), 
whether  retained,  discarded,  or  off- 
loaded; 

(G)  The  number  of  cartons  offish 
product  and  the  estimated  unit  net 
weight,  in  kilograms  or  pounds,  of  the 
cartons  of  processed  fish  by  species  or 
species  group  produced  by  that  vessel 
during  the  reporting  period; 

(H)  The  statistical  area  in  which  each 
species  or  species  group  was  caught; 

(I)  If  any  species  or  species  group 
were  caught  in  more  than  one  statistical 
area  during  a  reporting  period,  the 
estimated  round  weight  of  each,  to  the 
nearest  01  mt  by  statistical  area;  and 

(I)  The  product  weight,  rounded  to  the 
nearest  0.1  mt  and  the  number  of  cartons 
transferred  or  off-loaded  by  product 
type  and  by  species  or  species  group. 
«        *        •        •        • 

11.  Section  675.20  is  amended  by 
revising  Table  1  in  paragraph  (a)(1)  to 
remove  outdated  references  and  to 
include  "Rock  Sole"  between 
"Arrowtooth  Flounder"  and  "Other 
Flatfishes"  in  the  column  headed 
"Species." 

§675.20    [Amended! 
(a)  •  •  • 
(1)  *  *  * 

Table  i.  Groundfish  species  and  spe- 
cies GROUPS  ASSIGNED  TOTAL  ALLOW- 
ABLE Catch  (TAC),  Domestic  Annual 
Processing  (DAP),  Joint  venture 
Processing  (JVP),  Reserve,  and 
Total  Allowable  Level  of  Foreign 
Fishing  (TALFF)  in  the  Bering  Sea 
(BS)  AND  THE  Aleutian  island  Area 
{.\\)  separately,  or  both  areas  com- 
bined (BASI)  on  an  annual  basis.' 


Table  1.  Groundfish  species  and  spe- 
cies GROUPS  assigned  TOTAL  ALLOW- 
ABLE Catch  (TAC),  Domestic  Annual 
Processing  (DAP),  Joint  Venture 
Processing  (JVP).  Reserve,  and 
Total  AaowABL£  Level  of  Foreign 
Fishing  (TALFF)  in  the  Bering  Sea 
(BS)  AND  the  Aleutian  Island  Area 

(Al)  SEPARATELY.  OR  BOTH  AREAS  COM- 
BINED (BASI)  ON  AN  ANNUAL  BASIS.'  — 

Continued 


Speoes 

Species 
code 

Areas 

Rnrk  unln 

lie 

BSAI 
BSAI 

Other  ftatfish..„_ 
Atka  Mackerel-.. 

129 

BSAI 
BSAI 

Squd - 

BSAI 

f'MtM'r  ureciet.,.. 

BSAI 

Species 

Species 
code 

Areas 

Pollock „ 

Pacrfic  ocean  perch _.. 

Ottief  rocK^ish 

Sablof!S^ _ 

Pacific  cod _. 

701 
780 
649 
703 
702 

BSandAI 
BSandAI 
BSandAI 
BSandAI 

Veiiowfin  so*e._ _ 

G/eemanO  tufteot 

720  '  BSAI 

721  BSAI 

■  The  actual  vekws  lor  TaC.  DAP.  JVP  reserve 
and  TALFF  lor  each  speoes  and  species  group  we 
puMshed  annuaRy  in  me  FeoenAL  FIeqistcr  See 
the  "List  o(  CFR  Sections  Attected  t\  January  and 
February  issues  ol  i^  Federal  Register 

12.  Section  67B.20  is  amended  by 
revising  the  heading  of  paragraph  (a);  by 
redesignating  paragraphs  (a)(6).  (a)(7). 
(a)(8).  (a)(g)  and  (a)(10)  as  paragraphs 
(a)(7),  (a)(8).  (8)(9),(a)(10)  and  (a)(t2) 
respectively:  by  revising  new 
paragraphs  (8)(10)  and  (a)(12);  by  adding 
new  paragraphs  (a)(6).  (a)(ll)  and 
(b)(l)(iv);  and  by  revising  paragraph 
(b)(2)  to  read  a8^follovrs: 

§  675.20    General  limit.'jf ions 

(a)/yant^:  ..::..u,. 
*        *        •        *        • 

(6)  Prohibited  species  catch  (PSC) 
limits.  When  the  Secretary  determines, 
after  consultation  with  the  Council,  that 
the  TAC  for  any  species  or  species 
group  in  any  fishing  year  will  be 
harvested  by  fishing  vessels  of  the 
United  States,  the  Secretary  may  specify 
PSC  hmits  for  that  species  or  species 
group  applicable  to  JVP  and  TALFF 
fisheries.  Species  for  which  a  PSC  limit 
has  been  specified  under  this  paragraph 
shall  be  treated  in  the  same  manner  as 
prohibited  species  under  paragraph  (c) 
of  this  section.  Any  PSC  limit  specified 
under  this  paragraph  may  not  exceed  an 
amount  determined  by  the  Regional 
Director  to  be  the  minimum  amount 
necessary  to  harvest  a  groundfish 
species  or  species  group  for  which  there 
is  a  }VP  or  TALFF  apportionment  and 
which  will  not  result  in  overfishing  of 
the  species  for  which  the  PSC  limit  is 
specified.  The  Regional  Director  will 
account  for  the  JVP  or  TALFF  catch  of  a 
species  against  an  applicable  PSC  hmit 
after  any  retainable  JVP  or  TALFF 
amounts  of  that  species  have  been  taken 
and  notice  has  been  given  under 
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paragraph  (a)(9)  of  this  section  that  the 
IVP  or  TALFF  fishery  must  treat  that 


(2)  Procedure  fi)  The  Secretary  will 
orovide  all  interested  persons  an 
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using  that  type  of  gear  for  the  remainder      of  the  sablefish  resource  between  hook        will  publish  in  t*^  •  Ffdi  r  J  Register  a 
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paragraph  (a)(9)  of  this  section  that  the 
]VP  or  TALFF  fishery  must  treat  that 
species  as  a  prohibited  species. 

•  «  *  *  • 

(1C|  If  the  Regional  Director 
determines  that  dire<:ted  fishing  for 
groundfish  other  than  the  species  fur 
which  the  TAG  is  achieved,  as 
determined  under  paragraph  (al(9|  of 
this  section,  may  lead  to  (jv  erfishing  of 
this  species,  the  Secretary  v^.U.  in  the 
notice  required  by  that  paragrnph.  also 
l;m!!  such  directed  fishina  fur  othpr 
groundfish  by  any  method,  includir.si 
area  closures,  gear  restri(,tion3,  or 
prohibition  of  directed  fishma.  t.^^at  will 
prevent  overfishing  of  the  sp»*ries  fur 
which  the  TAG  is  achieved 

(Tl)  When  the  Refiionat  Director 
determines  that  a  PSG  l.rti::  af  plicitiie 
to  a  IVP  or  TALFF  I'i.shery  f.-r  a 
groundfish  species  has  been  or  will  be 
readied,  the  Secretary  wil!  publish  a 
notice  in  the  Federal  Register  prohibiting 
any  further  receipt  of  domestically- 
harvested  fish  by  foreign  vessels  or 
TALFF  fishing  which  is  likely  to  catch 
significant  amounts  of  the  spt-cies  for 
which  the  PSG  limit  has  been  or  will  be 
reached  for  the  remainder  of  the  fishing 
year, 

(12)  When  making  the  delerminations 
specified  under  paragraphs  (a)  (H).  (9|. 
(10)  and  (11)  of  this  section,  the  Regional 
Director  may  consider  allowing  fishing 
to  continue  or  resume  with  cerlain  gear 
types  or  in  certain  areas  and  times 
based  on  findings  ofi 

(i)  The  risk  of  biological  harm  to 
groundfish  for  which  the  TAG  or  PSG 
limit  will  be  or  has  been  achieved; 

(ii)  The  risk  of  socioeconomic  harm  to 
authorized  users  of  the  groundfish  for 
which  the  TAG  or  PSG  limit  will  be  or 
has  been  achieved,  and 

(iii)  The  negative  effect  of  prohibitions 
or  restrictions  authorized  under 
paragraphs  (a)  (8).  (9),  (10)  and  (11)  of 
this  section  on  the  socioeconomic  well- 
being  of  other  domestic  fisheries, 
(b)  •  •   • 
(1)  •   •  • 

(iv)  Adjustments  of  PSC  l:mits.  When 
the  Secretary  apportions  or  reapportions 
groundfish  under  paragraph  (b)(1)  of  this 
section,  the  Secretary  may,  by  notice  in 
the  Federal  Re^ster,  increase 
proportionately  any  applicable  PSG  limit 
of  a  species  or  species  group  if  such 
increase  will  not  result  in  overfishing  of 
that  species  or  species  group  Any 
adjusted  PSG  limit  may  not  exceed  the 
amount  determined  by  the  Regional 
Director  to  be  the  minimum  am.ount 
necessary  to  harvest  the  groundfish 
species  or  species  group  affected  by  the 
apportionment  cr  reapportionment. 


[2]  f'rocedurp.  fi)  The  Secretary  will 
provide  all  interested  persons  an 
opportunity  to  comment  on  the  proposed 
apportionment.s,  retentions  or  PSG  limit 
adjustments  under  paragraph  (b)(1)  of 
this  section  before  such  apportionments, 
retentions  or  adjustments  are  made, 
unless  he  finds  that  there  is  good  cause 
far  not  providing  a  prior  comment 
opportunity,  and  pubbshes  the  reasons 
therefore  in  the  notice  of  apportionment. 
ret'-nlion  or  adjustment.  No 
apportionment,  retention  or  PSC  limit 
ad|ustmen!  may  take  eiU-rA  until  it  has 
been  published  :n  the  Federal  Register 
as  a  .entice  with  a  statement  of  the 
findings  upon  whirii  the  app<ir1ionment. 
rrtPDiMn  or  adiustnient  is  based. 
Ci'.Timents  provided  for  in  this 
paragraph  must  be  received  by  the 
Secretary  not  later  than  5  days  bpfore 
.•\pnl  1.  (line  1   nnd  .August  1,  or  other 
dates  that  may  be  specified  If  the 
Secre'ary  determines  for  good  cause 
that  a  notice  of  apportionment,  retention 
or  VSC  limit  adjustment  must  be  issued 
without  providing  interested  persons  a 
prior  opportunity  for  public  comment, 
comments  on  the  apportionment, 
retention  or  adjustment  will  be  received 
for  a  pe.-iod  of  15  days  after  its  effective 
date.  The  Secretary  will  consider  all 
timely  comments  in  deciding  whether  to 
make  a  proposed  apportionment, 
Ff  tentum  or  ^C  limit  adiustment  or  to 
modify  an  apportionment  retention  or 
adjustment  that  previously  has  been 
made,  and  shall  publish  responses  to 
those  comments  in  the  Federal  Register 
as  soon  as  practicable. 

(nj  Gomments  provided  for  in 
paragraph  (a)(7)  and  (b)(2i(i)  of  this 
section  should  be  addres,sed  to  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service,  P,0  Box  21668, 
[uneau.  Alaska  99802,  The  Regional 
Director  will  make  available  to  the 
public  during  business  hours  the 
aggregate  data  upon  which  any 
preliminar,  TAG,  DAli,  T.\LFF,  or  PSG 
limit  figure  •»  based  or  the  data  upon 
which  any  apportionment  or  retention  of 
surplus  DAli  or  reserve,  or  PSC  limit 
adjustment,  was  or  is  proposed  to  be 
based  at  the  National  Manno  Fishenes 
Service  Alaska  Regional  Office.  Federal 
Building,  Room  4S3,  709  West  Ninth 
Stree!   luneau,  .Maska  These  data  will 
be  dVHiidhlp  for  a  sufficient  period  to 
facihi.iie  informed  comment  by 
interested  persons. 
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50  CFR  Part  672 
(Docket  Na  81132-90331 
Groundfish  of  tt>e  Gutf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Cominerce. 
action:  Notice  of  closure. 

SUMMARV:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determmed  that  the  portion  of  the  total 
allowable  catch  (TAG)  of  sablefish 
allocated  to  trawl  gear  in  the  Southeast 
Outside/F.ast  Yakutat  District  of  the 
Gulf  of  Alaska  has  been  reached.  The 
Secretary  of  Commerce  (Secretary)  is 
prohibiting  further  retention  of  sablefish 
by  trawl  vessels  fishing  in  this  district 
from  12:00  noon,  Alaska  Daylight  Time 
fad.t.),  on  April  25, 1989  through 
December  31, 1989. 
DATES:  This  notice  is  effective  from 
12:00  noon,  a.d.t.,  on  April  25,  until 
midnight,  Alaska  Standard  Time  (a.s.L) 
December  31, 1989. 
ADDRESSES:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director. 
Alaska  Region  [Regional  Director). 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  Alaska  99802-1668. 
FOR  FURTHER  n«F0RMAT10N  CONTACT: 
|anet  E.  Smoker,  Fishery  Management 
Biologist.  NMFS,  907-586-7230. 
SUPPLEMENTARY  OHFORMATION:  I'he 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (F'MP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
Regulations  implementing  the  FMP  are^ 
at  50  CFR  Part  672.  Section  672^a)  of 
the  regulations  establishes  an  optimum 
yield  range  of  116.000-80a000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska.  The  TACs  for  target 
species  and  species  groups  are  specified 
annually  and  apportioned  among  the 
regulatory  areas  and  districts. 

Section  672.24(b)(1)  restricts  the  trawl 
catch  of  sablefish  in  the  Eastern 
Regulatory  Area  to  five  percent  of  the 
TAG.  The  sablefish  TAG  in  the  Eastern 
Regulatory  Area  is  divided  between  two 
districts,  one  of  which  is  the  Southeast 
Outside/East  Yakutat  District.  The  1989 
TAG  specified  for  sablefish  TAG  in  the 
Southeast  Outside/East  Yakutat  District 
is  5.980  mt  (54  FR  6524,  February  13. 
1989);  five  percent  of  the  TAG  in  tliis 
district  is  300  mt.  Under 
§  672.24(b)(3)(ii).  if  the  share  of  the 
sablefish  TAG  assigned  to  any  type  of 
gear  for  any  area  or  district  is  reached, 
further  catches  of  sablefish  must  be 
treated  as  prohibited  species  by  persons 


using  that  type  of  gear  for  the  remainder 
of  the  year.  Sablefish  are  caught 
incidentally  by  vessels  using  trawl  gear 
while  fishing  for  other  groundfish 
species.  The  Regional  Director  reports 
that  120  mt  of  sablefish  have  been 
harvested  by  catcher/processor  vessels 
through  April  15, 1989.  Current  daily 
catch  rates  by  these  vessels  are  as  high 
as  40  mt  per  day.  At  this  catch  rate,  the 
balance  of  the  300  mt  allocated  to  trawl 
vessels  will  be  harvested  by  12:00  noon, 
a.d.t.,  April  25, 1989. 

Therefore,  pursuant  to 
S  672.24(b)(3)(ii).  the  Secretary  is 
prohibiting  further  retention  of  sablefish 
caught  with  trawl  gear  in  the  Southeast 
Outside/East  Yakutat  District  effective 
12:00  noon,  a.d.t.,  April  25. 1989.  After 
that  date,  any  sablefish  caught  with 
trawl  gear  must  be  treated  as  prohibited 
species  and  discarded  at  sea.  Allocation 


of  the  sablefish  resource  between  hook- 
and-line  and  trawl  gear  in  the  Southeaht 
Outside/F^st  Yakutat  District  and  the 
continued  health  of  all  components  of 
the  sablefish  fishery  will  be  jeopardized 
unless  this  notice  takes  effect  pronp!!> 
NOAA  therefore  finds  for  good  c.iuse 
that  prior  opportunity  for  public 
comment  on  this  notice  is  contrarv  '(■ 
the  public  interest  and  its  effecti\e  dau 
should  not  be  delayed  Public  comment ;■ 
on  the  necessity  for  this  action  are 
invited  for  a  period  of  15  days  after  the 
effective  date  of  this  notice.  Public 
comments  on  this  notice  of  closure  ma> 
be  submitted  to  the  Regional  Director  hi 
the  address  above  until  May  10,  1989.  if 
written  comments  are  received  that 
oppose  or  protest  this  action,  the 
Secretary  will  reconsider  the  necessity 
of  this  action,  and,  as  soon  as 
practicable  after  that  reconsitieration. 


Will  fiublish  in  th>'  FediT-.i  Register  a 
notice  either  of  continued  eiiectiveness 
of  the  adjustment,  responding  to 
comments  received,  or  modifying  or 
rescindinc  the  adjustment. 

Classification 

This  action  is  taken  under  {$  672.22 
and  672.24.  and  is  in  compliance  with 
Executive  Order  12291. 

list  of  Subtecis  m  SO  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U5.C.  1801,  ef  »eq. 

Dated:  April  25. 1988. 
Alan  Dean  Panoos, 
Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  89-10264  Filed  4-25-89;  3K»  pm] 
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Proposed  Rules 


Federal   Register 

Vol.  54,  No.  82 
Monday  May  1,  lS<i9 


jy-is   section   of   :ri-o   FEDERAL   REGISTER 
coniairs   notice-3   'o   ;t-a   public   of   the 
proposed  issuarKo  cf  njles  arJ 
regulations.    The    puroose   o'   these   nc';cc3 
IS   to   g»v8   interesi^d   pafsons   an 
opportunity   to   participaie   in   the   nj'e 
r-.aKiog   pr^or  to  t^e  adoption  of  the  f!"a: 
njies 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7CFRPart318 


IDockatNo.  S»-C65| 


Sharwfl  Avocados  From  Hawaii 

agency:  .-Xnimrfl  and  Plant  Health 
Inspection  Service.  L'SU.A, 
action:  Extension  of  corr.ment  period 
fjr  proposed  ni'.n:  nntxe  of  public 
hearins^. 

summary:  In  a  document  published  in 
the  Federal  Register  on  March  7,  1989, 
we  proposed  to  amend  the  Hawaua.n 
Fniits  and  Ve«ctabies  regulations  to 
allow  interstate  inovement  pursuant  to 
certificates  of  untreated  Sharwii 
avocados  from  Fldv\a;!  to  any 
destination.  In  response  to  requests  from 
commenters.  we  are  3ched'.-ling  a  public 
hearing  on  the  proposed  rule  to  be  h>'!d 
:n  Los  .^ngeies.  Cdlifor.";,i   \'.  e  are  also 
ex'cnding  the  ccrnrr.pn'  per'Mci  on  the 
proposed  rule; 

DATES:  Consider. (ton  v.;!l  be  given  only 
to  cernrfients  rec  p.s  e-.i  on  or  before  junp 
1,  la'^g.  The  public  hearing  will  be  held 
on  May  17,  1989,  in  !.os  Angeles. 
California. 

ADonESSES:  Jo  help  ensure  that  your 
written  commeii's  are  considered,  send 
;:n  oriqinal  and  three  copies  to  Helene  R. 
V\  nvjht.  Chief  Regulatory  Analysis  and 
Uevei  jpment.  PPD  APHIS.  USDA. 
Roorr,  P>b6.  Federal  Building.  6505 
Bel  :rest  Road.  Hyattsville.  MD  2(rTB2. 
?';>■  ise  state  that  your  comments  refer  to 
IJ  I  ,si  t  Nun.ber  87-092.  Comments 
f      .  >  d  may  be  inspected  at  USDA, 
k  :  r-.  II J 1,  South  Building.  14th  Street 
,ind  Independence  Avenue  SW., 
Washington.  DC.  between  8  a.m.  and 
4:30  p,m.,  Monday  through  Friday. 
exc'pt  holidays. 

The  public  hearing  will  be  held  on 
.'.♦  IV  17.  1989.  at  the  Viscount  Hotel.  9750 
Ai.-purt  Boulevard.  Los  Angeles. 
Ca'.if'.rr.ia  90045. 


FOR  FURTHER  !NF03MATION  CONTACT: 

Mr  Robert  Gnffin.  Staff  Officer.  Port 
Operations.  PPQ.  APHIS.  USDA.  Room 
631.  Federal  Building,  6505  Belcrest 
Road  Hyattsville.  MD  20782.  301-436- 

SUr'PLEMENTAflY  INFORMATION: 

Background 

The  ?iawaiian  Fruits  and  Vegetables 
rf.'gulations  (contained  in  7  CFR  318,13 
through  318.13-17  and  referred  to  below 
as  the  reguJattons).  among  other  things, 
govern  the  interstate  movement  from 
Hawaii  of  avocados  in  a  raw  or 
unprocessed  state.  Regulation  is 
necessary  to  prevent  spread  of  the 
Mediterranean  fruit  fly  (Ccratitis 
capitata  (Wied.)),  the  melon  fly  (Dacus 
cucurbitae  (Coq.)),  and  the  Oriental  fruit 
fly  (Dacus  dorsal  is  (HendelJ).  These 
fruit  flies,  commonly  referred  to  as 
'Trifly."  infest  Hawaii  but  not  the  rest  of 
the  United  States. 

On  March  7,  1989,  we  published  m  the 
Federal  Register  (54  FR  9453-9455. 
Docket  No.  87-092)  a  proposal  to  amend 
the  regulations  to  allow  interstate 
movement  pursuant  to  certificates  of 
untreated  Sharwii  avocados  from 
Hawaii  to  any  destination  based  on 
compliance  with  certain  harvesting  and 
handling  provisions.  The  proposal 
solicited  comments  postmarked  or 
received  by  May  8, 1989. 

Public  Hearing  and  F.xtension  of 
Comment  Period 

la  lespon.Kc  to  a  request  from  counsel 
for  the  California  Avocado  Commission, 
we  are  scheduling  a  public  hearing  on 
the  proposed  rule.  We  are  also 
extending  the  comment  period  on  the 
proposed  rule  for  an  additional  24  days 
to  allow  consideration  of  comments 
received  at  or  in  response  to  the  public 
hearing. 

The  public  hearing  will  be  held  in  Los 
Angeles.  California.  A  representative  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  preside  at  the 
public  hearing.  Any  interested  person 
may  appear  and  be  heard  in  person,  by 
attorney,  or  by  other  representative.  A 
representative  of  the  Agricultural 
Research  Service  (ARS)  will  also  speak 
at  the  public  hearing,  presenting  a 
summary  of  the  research  on  Sharwii 


avocados  and  Trifly  that  provides  the 
basis  for  the  proposed  rule.' 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5  p  m. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  We  request  that  all  persons 
attending  the  public  hearing  register 
with  the  presiding  officer,  and  fill  out  a 
speakers'  registration  card  if  they  wish 
to  speak,  on  the  morning  of  the  hearing 
between  9  a.m.  and  10  a.m,  at  the 
hearing  room.  Registered  speakers  will 
be  heard  in  the  order  of  their 
registration.  Anyone  else  who  wishes  to 
speak  at  the  hearing  will  be  heard  after 
the  registered  speakers.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  registered  speakers 
and  other  participants  at  the  hearing 
warrants  it.  the  presiding  officer  may 
iin^.it  the  time  for  each  presentation  so 
that  everyone  wishing  to  speak  has  the 
opportunity 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  .. 

scientific  research  on  Sharwii  avocados 
and  TriP.y  that  provides  the  basis  for  the 
proposed  rule  may  be  addressed  to  the 
ARS  representative  at  the  hearing. 
Questions  about  the  content  of  the 
proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
or  ARS  will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

Authority:  7  L'  S.C,  ISOdd,  ISOee,  ISOff.  ISB- 
167;  7  CFR  2.17,  2.51,  and  371, 2tc). 


'  THp  initial  ARS  research  was  conducted  during 
Hawmi's  Jdnuiir>-March  1985  harvestinj^  seiison  on 
30.241  Sharwii  avocados.  At  our  request,  ARS 
continued  the  study  until  February  1987  A  total  of 
114,112  Sharwii  avocados  were  ultimately  inspected 
during  the  24-houT  post-picking  period.  No  Trifly 
eggs  or  larvae  were  found  Documents  rnncrmin« 
the  ARS  research  may  be  nbtaincd  from  Mr  Robert 
Griffin,  Staff  Officer,  Port  Opi  rations,  Pi'Q  Ai'HIS, 
USDA.  Room  6,31.  Federal  BuiUiirs,  650.5  Belcreat 
Ruad,  Hvattsviile,  MD  20782.  3(n-43e-H64,S  .Vole: 
The  contact  person  for  this  information  has  been 
chansed  since  publication  of  the  proposed  nil". 


Done  at  Washington,  DC.  this  26th  tidy  of 
April  1989. 

Larry  B.  Slagle. 

Acting  Administrator.  Animal  and  Plant 
Health  !rispeci:on  Ser\-irp 

(FR  Dnc.  m~\mm  Filed  4-28-89:  8  4,5  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 
Business  Loan  Policy 

AGENCY:  Small  Business 

Administration. 

ACTION:  .N'otice  of  proposed  rulemaking. 

SUMMARY:  The  Small  Business 
Administration  Reauthorization  and 
Amendment  Act  of  1988,  Pub.  L.  100-590 
(102  Stat.  2989],  enacted  November  3. 
1988,  amends  the  SmuU  Business  Act  (15 
US.C.  636)  to  authorize  a  Certified 
Lenders  Program  (CLP).  This  proposed 
rule  would  implement  the  statutory 
provision. 

DATE:  Comments  niMst  be  submitted  on 
or  before  May  31, 1J89. 
ADDRESS:  Comments  may  be  mailed  to: 
Charles  R.  Hertzberg,  Deputy  Associate 
Administratui-  for  Financial  Assistance, 
Small  Business  Administration,  1441  L 
Street  NW„  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Hertzberg,  (202)  653-6574. 
SUPPLEMENTARY  INFORMATION:  For 

almost  ten  years,  Sii.'\  has 
administratively  operated  a  Certified 
Landers  Program  (CLP J  lor  selected 
participating  lenders.  Approximately  670 
particioating  lenders  are  Certified 
Lenders  presently.  Certified  Lenders  are 
subject  to  all  the  rules  and  regulations 
applicable  to  participating  lenders 
generally.  The  basir  distinction  betweeii 
regular  pr'^'  essing  and  CLP  proccbsing  is 
that  the  SB-\  is  committed  to  review  and 
respond  to  CLP  applications  in  three 
business  days.  CLP  lenders  may  use 
regular  processing  when  necessary.  The 
branch  and  district  offirr-  :.i-j  directcit 
to  focus  tlieir  aitenlion  iir.mediately  on 
CLP  applications  while  regular 
applications,  even  from  CLP  lenders,  are 
processed  by  SDA  in  the  order  they  are 
received  by  such  offices. 

Section  102  of  Pub.  L.  100-590  (102 
Stat,  2989)  authorizes  the  SB.\  to 
establish  the  CLP  in  a  more  I'ormal 
posture.  Accordingly,  the  SBA  is 
proposing  this  rule  to  implement  the 
statutory  change 

The  proposed  regulation  would  be 
placed  in  a  n^w  Subpart  E  to  follow  the 
present  subpart  which  covers  the 
Preferred  Lenders  Program  (PLP), 
Proposed  §  120,500  sets  forth 


Congressional  intent  to  estabhsh  a  CLP 
m  which  lenders  may  submit 
apphcfttions  to  SB.'\  for  a  guaranty  and 
the  SBA  reviews  such  applications  with 
a  three  business  day  turnaround. 

Proposed  §  120,501  would  contain 
definitions  of  terms  and  words  to  be 
used  in  the  CLP  regulations.  Proposed 
§  120,502  would  e\pl-un  the  procedure 
by  which  a  participating  lender  becomes 
a  Certified  Lender.  An  SBA  branch, 
district  or  regional  office  may  initiate 
the  process,  but  two  approvals  are 
requiied  for  the  nomination  to  be 
effective.  Thus,  the  SBA  regional 
administrator  must  agree  with  the  SBA 
district  director  before  the  latter  could 
execute  an  agreement  with  the 
participating  lender.  If  the  regional 
administrator  and  the  district  director 
disagree,  they  must  send  their 
recommendations  to  SBA  Central  Office 
for  final  decision  by  the  Associate 
Administrator  for  Finance  and 
Investment.  This  procedure  ensures  that 
the  nomination  would  get  a  full  and 
complete  review. 

Proposed  §  120.502-2  would  present 
the  factors  which  SBA  will  consider  in 
evaluating  a  recommendation  that  a 
participating  lender  be  a  Certified 
Lender.  These  include  whether  the 
lender  has  a  proven  ability  to  serve  the 
credit  needs  of  the  small  business 
community;  whether  the  lender  has  a 
history  of  submitting  to  SBA  complete, 
accurate  and  adequately  analyzed  loan 
guaranty  application  packages;  whether 
the  lender  has  shown  the  ability  to  work 
with  the  local  SBA  office  and  whether  it 
has  the  ability  to  process,  close,  service 
or  liquidate  SBA  loans;  whether  the 
lender  has  an  SBA  purchase  rate  that  is 
acceptable  to  the  local  and  regional  SBA 
offices;  whether  the  lender  is  prepared 
to  commit  at  least  40  percent  of  its  loan 
guaranty  applications  throu'^h  CLP 
procedures;  whether  the  lendi^r  has  well- 
trained,  qualified  officers  who  are  well- 
versed  in  SBA's  lending  policies.  These 
criteria  are  general  in  order  to  allow 
SBA  to  take  into  account  the  wide 
variety  of  economic  conditions  and 
banking  systems  throughout  the  United 
States. 

The  thrust  of  CLP  is  to  rely  on  the 
expertise  of  the  Certified  Lenders  loan 
officers  so  that  SBA  can  make  informed 
reviews  within  a  three-day  period.  That 
is  why  a  lender  must  demonstrate  its 
expertise  before  SBA  can  designate  it  as 
a  Certified  Lender.  Proposed  S  120.503 
would  state  that  all  the  general 
provisions  in  Part  120  relating  to  the 
operations  of  participating  lenders 
would  continue  to  apply  to  Certified 
Lenders.  The  main  distinction  between 
participating  lenders  as  a  group  and 
Certified  Lenders  is  that  SBA  will  make 


a  good  faith  attempt  to  review  a  CLP 
application  within  three  business  days. 
However,  SBA's  failure  to  meet  this  time 
frame  has  no  effect  on  whether  or  not 
the  CLP  loan  will  be  approved. 

Public  Law  100-590  provides  that  SBA 
has  the  authority  to  suspend  or  revoke 
the  designation  of  a  lender  as  a  Certified 
Lender  if  SBA  determines  that  the 
lender  is  not  adhering  to  SBA  rules  and 
regulations  or  that  the  lender's  purchase 
rate  is  excessive  compared  to  other 
lenders.  SBA  believes  that  this  authority 
already  exists  in  present  S  120.305  cf  its 
regulations  (13  CFR  120.305)  which  is 
incorporated  into  this  subpart  by 
proposed  §  120.500(b). 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  S  605(b)),  SBA 
certifies  that  this  rule,  if  promulgated  in 
final  form,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  Ihe 
program  is  operational  presently  and 
these  proposed  regulations  do  not 
change  the  existing  program.  Similarly, 
SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  thp 
purposes  of  Executive  Order  12291. 
since  its  promulgation  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  mdre. 

This  proposed  rule,  if  promulgated  in 
final  form,  would  impose  no  additional 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  AcL 
44  U.S.C.  Chapter  35. 

This  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs/business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6))  and  section  136  of 
Pub.  L.  100-590  (102  Stat.  2989).  SBA 
proposes  to  amend  Part  120,  Chapter  I. 
Title  13,  Code  of  Federal  Regulations,  as 
follows: 


P  A  ,' 


120— BUSINESS  LOAN  POUCY 


1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  634(bM6)  and  636(.>) 
and  (h). 

2.  A  new  Subpart  E  is  added  to  read 

as  follows: 

Subpart  E — Certified  Lender*  Programs 

Sec 

120.500  Objective  and  charactenstics  of 
certified  lenders  program, 

120.501  Definitions  as  used  in  this  subpart 

120.502  Eligibility  of  certified  lender. 
120.502-1     Procedures. 

120.502-2    Facial's  which  SBA  shall  consider. 
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the  comments  received.  All  comments 
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standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 


honzontal  stabilizers,  and  their  carry- 
through  structure,  since  failure  of  these 
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Subpart  E— CwUflad  Ltnd«r«         j 
Programa 

}  13aM0    Ob^ctiv*  and  char»ct«rtstics  of 
cwUftod  Isndara  program. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  implement  the  mtent  of 
Congress  as  expressed  in  15  L'.S.C. 
363{a){19)  to  authonze  designated 
Financial  Institutions,  hereinafter  called 
Certified  Lenders,  to  undertake  loan 
processing,  servicing,  collection  and 
liquidation  functions  and 
responsibilities  wuh  respect  to  SBA 
guaranteed  loans  with  quick  respon.'»e 
time  assured  by  SBA  in  approving  loan 
applications. 

(b)  Characteristics.  SBA  will  prncesi 
a  loan  submitted  under  this  program 
within  three  business  days,  but  SBA's 
failure  to  meet  this  time  frame  will  have 
no  effect  on  whether  or  not  such  loan 
will  be  approved.  All  other  rules  m  this 
Pari  120  relating  to  the  operations  of 
participating  lenders  shall  apply  to 
Certified  Lenders. 

}  120.501    Definitions  as  ussd  in  this 
subpart 

(a)  "Act"  means  the  Small  Business 
Act.  15US.C.  631.  et  seq. 

[h]  "Administrator"  means  the 
Administrator  of  the  Small  Business 
Administration. 

(c)  "Certified  Lender '  means  a 
Financial  Institution  (as  defined  in 

S  120.2-4  of  these  regulations)  which  has 
met  the  eligibility  requirements 
prescribed  in  this  Subpart  and  which 
has  executed  with  SBA  and  CLP 
Supplemental  Guaranty  Agreement 
(SBA  Form  1186) 

(d)  "CLP"  means  the  Certified  lenders 
Program. 

(e)  "SBA"  means  the  Sm.ilJ  Bu.siness 
Admtnistration. 

§  120.502    EHglMllty  of  c«rtifl«l  l«nd«r. 
i  120.502-1    Procsdurss. 

Nominations  of  a  Financial  In.stitution 
to  be  a  Certified  Lender  may  begin  at 
the  SBA  branch,  district  or  re-^ionnl 
office,  and  two  approvals  are  nrcpssary 
for  the  nomination  to  be  effective  If  l^e 
district  director  and  the  regional 
administrator  agree  to  certify  a  lender, 
the  district  director  may  certify  the 
lender  by  executing  with  the  FinanciHl 
Institution  the  Supplemental  GiiarHnty 
Agreement  (SBA  Form  1186)  B>>f  jre  it 
can  operate  as  a  Certified  Lendc^,  the 
Financial  in?'  tution  must  execute  such 
Supp!"mcntal  Guaranty  Agreement,  If 
the  regional  administrator  and  the 
dir-trict  director  dn  not  agree,  each  office 
shall  transmit  the;r  rec  ommendation  to 
SBA  Central  Office  where  the  Associate 
.Administrntor  for  Finance  and 


Investment  shall  make  the  final 

decision. 


;  120.502-2     Factors  whtcn  S8A  shall 
consldar 

In  making  the  determination  of 
whether  a  Financial  Institution  shall  be 
a  Certified  Lender,  SBA  shall  consider, 
but  is  not  limited  to.  the  following 
factors. 

(a)  Whether  the  FinanciHl  in.stitution 
has  a  proven  ability  to  serve  the  credit 
needs  of  the  small  business  community 

lb)  Whether  the  Financial  Institution 
has  a  history  of  submitting  to  SBA 
complete,  accurate  and  adequately 
analyzed  loan  guaranty  application 
[,M(;kages 

jc)  Whether  the  Financial  institution 
has  shown  the  ability  to  work  with  the 
local  SBA  office  in  a  cooperative  and 
cimstructive  manner. 

'd)  Whether  the  Financial  Institution 
has  the  aiiility  to  process,  close,  service 
and  liquidate  SBA  loan.s. 

(e)  Whether  the  Financial  In.stitution 
has  an  SB.A  purchase  rate  that  is 
acceptable  to  the  local  and  reqiona!  SBA 
offices 

(f)  Whetlier  the  Financial  Institution  is 
prepared  to  com.mit  at  least  40  percent 
of  its  loan  guaranty  applications  through 
CLP  procedures, 

(g)  Whether  the  Financial  Institution 
has  Wf  li-(rained.  qualified  loan  officers 
who  are  well-versed  in  SBA  s  lending 
policies  and  procedures. 

(CataU'K  of  Federal  Domestic  Assistance 
I'rofjrarr.s  No  59  012.  Small  Business  Loans) 

I)>i'(>d  Frbruary  10.  1989. 
I  a  met  .\bdnor. 
Administrator. 

|FK  Div    fl<4- 10190  'Fi'.od  ♦-ZiV-W*;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

IDocktt  No.  061CE.  Notice  No.  23-ACE-44] 

Special  Conditions;  Dornier  Seastar 
CD-2  Series  Airplanes 

AQENCY:  Federal  Aviation 
Adniui  -i-'dtion  (F.A.A),  DOT. 
ACTION:  Notice  of  proposed  special 

conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  Claudius  Dornier 
Seastar  GmbH  and  Company  Model 
CU-2  Series  amphibian  airplanes.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 


applicable  airworthiness  standards  for 
normal,  utility,  acrobatic,  and  commuter 
category  airplanes.  The  novel  and 
unusual  design  features  include  the  use 
of  advanced  composite  materials  for 
primary  flight  structure,  the  location  of 
the  engines  and  propellers,  protection 
from  lightning  and  high  energy  radio 
frequency,  and  emergency  flotation 
equipment  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards.  This  notice  contains 
the  additional  safety  standards  which 
the  Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  envisioned  in  the  applicable 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  August  29, 1989. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  llie 
Assistant  Chief  Counsel,  ACE-7, 
Attention:  Rules  Docket  Clerk,  Docket 
No.  061 CE,  601  East  12th  Street.  Kansas 
City.  Missouri  64106;  or  delivered  in 
duplicate  to:  Room  1558,  601  East  12th 
Street.  Kansas  City,  MO.  All  comments 
must  be  marked:  Docket  No.  061  CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106:  telephone 
fri6)  426-5688 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  development  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
atlo^e.  aMI  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commer.trrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  seif-addressed.  stamped 
postcard  on  which  the  following 
state.'ient  is  made:  "Comments  to 
Docket  No,  OtilCE".  The  postcard  will  be 
date  stamped  and  returned  to  the 
commentor.  The  proposals  contained  in 


this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  'he  closing  date  for  comr  ents. 
in  the  Rules  Docket  for  exam.inalion  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  November  18,  1986.  Claudius 
Dorr.ier  Se-nstar  Gm.bH  and  Company 
made  application  for  s  type  ce:t;ficate 
through  the  Luftfahrf  Bondesamt  (LBA) 
to  the  FA.^  Brussels  Office  for  the 
Seastar  Model  CD-2  airplane  At  the 
time  of  application,  commuter 
airworthiness  requirements  were  not 
incorporated  into  Part  23  and 
certification  for  12  passengei  airplanes 
would  requi.'^  Part  25  airworthiness 
standards. 

The  com.muter  category  airworthiness 
requirement  which  permits  a  seating 
configuration,  excluding  pilot  seats,  of 
19  or  less,  was  incorporated  into  Part  2;i 
by  amendment  23-34,  which  became 
effective  February  17, 1987.  Claudius 
Dornier  then  made  a  new  application  for 
U.S.  type  certificate  on  July  31. 1987  for 
Part  23  commuter  category. 

The  Dornier  Seastar  Model  CD-2  is  a 
high  wing  twin-engine  amphibian 
airplane  with  turboprop  engines  that  a.-^e 
mounted  on  the  center-top  of  the  parasol 
wing  in  a  tandem  push-^ull 
arrangeruent.  The  airframe  structure 
utilizes  composite  rr,;itcria!s  Tl-:.= 
maximum  gross  weight  is  10,141  lbs. 
with  a  seating  configuration  of  12 
passengers. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Dornier  Seastar  Model  CD-2  airplane  is 
as  follows.  Part  21  of  the  Fedeial 
Aviation  Regulations  |F.\R),  §  21.29; 
Part  23  of  the  FAR.  effective  February  1. 
1965,  including  .amendments  23-1 
through  23-34:  Special  Federal  Aviation 
Regulation  {SF.ARj  No.  27,  effective 
Febniary  1,  T.''74.  as  amended  by 
amendr-.er.ts  27-1  through  27-6;  Part  36 
of  the  FAR,  e''fec!ivs  December  1,  1969. 
as  amcnd-i-d  by  aTiend.monts  36-1 
through  amendment  effective  on  the 
date  of  type  certiiicaiion;  exemptions,  if 
any:  and  any  special  conditions 
resulting  from  this  notice. 

Discussion 

Spcial  conditions  may  be  issued  and 
amended,  as  necessary  as  part  of  the 
type  certification  basis  if  the 
Administrator  funds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(ai(1)  do  not 
contain  adequate  or  appropriate  safety 


standards  because  of  novel  or  unusual 
design,  fea'ur-s  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  5  1149.  after  public 
notice  as  required  by  55  11.28  and 
n, 29(b).  effective  October  14, 1980,  and 
will  become  p.'irt  of  the  tj'pe  certification 
basis.  I  21  17(a)(2). 

The  proposed  type  design  of  the 
Seastar  Model  CD-2  airplane  contains  a 
number  of  novel  or  unusual  design 
features  not  envisaged  by  the  applicable 
Part  23  airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  requirements 
of  Part  23  do  not  contain  adequate  or 
appropriate  safetj'  standards  for  the 
novel  and  unusual  design  features  of  the 
Seastar  Model  CD-2  airplane. 

Composite  Structure 

The  auframe  of  the  Seastar  Model 
CD-2  airplane  is  made  of  composite 
material  and  is  assembled  differently 
from  the  typical  semi-monicoque 
aluminum  airframes  that  have  been 
predominant  s'nce  the  early  1940's. 
Composite  materials  of  the  type  used  on 
the  Seastar  .Model  CD-2  airplane  are 
generally  nut  susceptible  to  initiation  of 
fatigue  era.  ks  l)y  the  application  of 
repet  five  loads,  but  are  susceptible  to 
damage  in  the  form  of  cracks,  breaks, 
and  delaminations  from  intnnsic  and 
discrete  sources  growing  under 
application  of  repetitive  loads  Because 
of  t!.i.'=  and  other  factors,  the  FAA  has 
deti  rrrn.jd  that  the  fatigue  requirements 
of  §  23.572  are  inadequate  to  assure  that 
composite  material  structure  can 
Withstand  the  repeated  loads  of  variable 
magi^.itiide  exijected  in  service. 

The  use  of  advanrod  composite 
materials  and  extensive  bonding  of 
these  materials  in  primary  flight 
structure  is  a  novel  and  unusual  design 
feature  with  respect  to  the  type  of 
airplane  construclion  envisaged  by  the 
existing  airworthiness  standards  of  Part 
23.  Because  the  requirements  of  Part  23 
do  not  require  the  level  of  substantiation 
necessary  for  composite  material 
structure,  a  special  condition  is 
proposed  to  include  the  necessarj' 
airworthiness  st-^ndards  as  a  part  of  the 
type  certification  basis  for  the  Seastar 
Model  CD-2  airplane.  This  special 
condition  is  proposed  to  ensure  that  a 
level  of  safety  exists  for  airplanes  made 
from  bonded  composite  materials 
equivalent  to  those  existing  for 
aluminum  airplanes. 

The  proposed  special  condition  will 
require  composite  structural  components 
critical  to  safe  flight  be  evaluated  by 
damage  tolerance  criteria.  The  damage 
tolerance  consideration  includes 
principal  structural  elements,  such  as 
the  fuselage,  and  the  vertical  and 


horizontal  stabilizers,  and  their  carry- 
through  structure,  since  failure  of  these 
structures  could  have  catastrophic 
results.  When  damage  tolerance  is 
shown  to  be  impractical,  the  proposed 
special  condition  is  worded  to  permit 
approval,  based  on  safe-life  testing. 
Metal  detail  designs  may  continue  to  be 
evaluated  to  the  fatigue  requirements  of 
§  23.572. 

Damage  tolerance  criteria  for 
composite  structure,  in  combination 
with  the  existing  material  requirements 
of  Pari  23,  such  as  5$  23.603  and  23.613. 
will  provide  a  level  of  safety  for  the 
composite  material  airframe  structure 
used  in  the  Seastar  Model  CD-2  airplane 
equivalent  to  that  required  by  the 
airworthiness  standards  of  Part  23. 

In  addition  to  those  components 
requiring  fatigue/damage  tolerance 
evaluations,  other  components  that  are 
critical  to  flight  safety,  such  as  movable 
control  surfaces  and  wing  flaps,  must 
also  be  protected  against  loss  of 
strength  or  stiffness.  Protection 
conventionally  is  provided  through 
design  and  inspection.  Since  composite 
material  strength  is  susceptible  to 
manufacturing  defects  and  damage  from 
discrete  sources,  including  lightning 
strikes,  process  controls  and 
inspectability  are  limited;  therefore, 
structures  design  must  provide  for  these 
limits  with  adequate  protection 
allowances. 

The  lack  of  adequate  service 
experience  with  composite  material 
structirres  in  airplanes  type  certificated 
to  Lhe  airworthiness  standards  of  Part 
23,  the  unusual  mechanical  properties 
characteristics,  and  the  experience  with 
composite  material  structural  bonding, 
to  date,  necessitate  proposing  special 
conditions  to  assure  an  appropriate 
level  of  safety  for  the  Model  CD-2 
airframe  structure.  These  proposed 
special  conditions  are  intended  to 
require:  (1)  Accounting  for 
environmental  effects,  i.e.,  temperature 
and  humidity  on  material  ntechanicai 
properties  in  all  structural 
substantiation  analyses  and  tests;  (2) 
limit  load  residual  strength  with  Lmpact 
damage  from  discrete  sources;  (3)  ability 
to  carry  ultimate  load  with  realistic 
int-insic  and  discrete  impact  damage  at 
the  threshold  of  detectability;  and  (4) 
design  features  to  prevent  disbonds 
greater  than  the  disbonds  for  which  limit 
load  capability  has  been  shown.  Proof- 
testing  of  each  production  component  to 
limit  load  and  reliance  on  manufacturing 
qualify  control  procedures  between  limit 
and  ultimate  load  may  be  used  in  lieu  of 
design  features  p.'ovided  each  bonded 
joint  is  subjected  to  its  critical  design 
limit  load  during  the  proof-testing. 
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Acceptable  non-destructive  testing 
techniques  do  not  yet  exist  in  state-of- 
ihe-art  comoosite  technolocv  to  reliablv 


this  increased  concern  are:  (1)  The 

increasing  use  of  sensitive  electronics 
that  oerform  crttical  and  e,s.sent;al 


one  is  a  pusher  propeller  located  aft 
behind  the  parasol  wing  and  both  engine 
exhaust  svstems.  Ice  shed  bv  the  winiZ, 


Federal  Register  /  Vol    54,  No.  82  /  Monday.  -May  1,  1989  /  I'ropused  Rules 


18533 


without  appropriate  emergency  flotation      The  Proposed  Special  Conditions 
equipment  ,  »         ,...,„ 
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Acceptable  non-destnictive  testing 
techniques  do  not  yet  exist  in  state-of- 
the-art  composite  technology  to  reliably 
identify  weak  bonds.  However,  proof- 
testing  of  each  production  article  may 
be  discontinued  if  such  tests  arc 
developed  and  accepted  by  the  FAA 

Because  the  composite  material  and 
bonding  may  require  preventive 
maintenance  and  inspection  procedures 
different  from  those  commonly  utilized 
for  existing  aluminum  airframes,  the 
proposed  special  condition  requires  that 
instructions  for  continued  airworthiness 
be  established  in  addition  'o  those 
required  by  $  23.1529. 

Lightning  Protection 

The  regulations  incorporated  by 
reference  include  standards  for 
protection  from  damage  to  the  staicture 
of  the  airplane  by  lightning  (5  23.867) 
and  from  ignition  of  fuel  vapor 
(J  23.954).  These  standards  do  not 
provide  the  level  of  safety  for  the 
electronic  system  installed  in  composite 
airframe  structures  which  provide  less 
electromagnetic  shielding  than  metal 
skins.  For  airplanes  employing  the 
extensive  use  of  composite  materials. 
the  lightning  produced  voltage  and 
currents  could  increase  substantially 
and  additional  protecting  design 
features  should  be  installed.  Thpse 
systems  can  be  susceptible  to  disruption 
to  both  the  command/ response  signals 
and  the  operational  modes  as  a  .'•esult  of 
direct  lightning  strike  attachment  or 
electrical  and  magnetic  interference.  To 
ensure  that  a  level  of  safety  is  achieved 
equivalent  to  that  of  existing  aircraft 
that  utilize  a  metal  structure,  a  special 
condition  is  being  proposed  which 
requires  that  these  components  be 
designed  and  installed  to  preclude 
component  damage  and  intemiption  of 
function  due  to  both  direct  and  indirect 
effects  of  lightning. 

ProtectioQ  From  Unwanted  Effect  on 
High  Energy  Radio  Frequency  (RF) 
Fields 

Traditional  airplane  designs  which 
utilize  metal  skins  and  mechanical 
control  systems  had  inherent  design 
features  which  provided  protection  and 
were  less  susceptible  to  the  effects  of  RF 
energy  from  ground-based  transmitters 
There  is  a  trend  toward  increased  use  of 
composite  structures  that  do  not  provide 
the  RF  shielding  normally  provided  by 
metal  skins  and  electrical  and  electronic 
systems  to  perform  critical  and  essential 
airplane  functions.  Therefore,  the 
effective  measures  against  the  effects  of 
high  energy  radio  frequency  fields  must 
be  provided  for  by  the  design  and 
installation  of  these  systems.  The 
primary  factors  that  have  contributed  tu 


this  increased  concern  are:  (1)  The 
increasing  use  of  sensitive  electronics 
that  perform  critical  and  essential 
functions.  (2)  the  reduced 
electromagnetic  shielding  afforded 
airplane  systems  by  advanced 
technology  airframe  materials;  (3)  the 
adverse  service  experience  of  military 
airplanes  which  use  these  technologies; 
and  (4)  the  increased  number  and  power 
of  radio  frequency  emitters  and 
expected  future  increases 

In  showing  compliance  with  'he 
reg'jlations  for  protection  against 
hazards  caused  by  the  exposure  to  high 
energy  radio  frequency  fields,  electrical 
and  electronics  systems  which  pt^rform 
critical  and  essential  functions  mi;st  be 
con.sidered.  The  hazards  addressed 
include  those  which  would  result  in  a 
catastrophic  failure  condition  to  the 
airplane  Failures  that  would  be  a 
hazard  to  the  airplane  but  not 
catastriiphic,  are  considered  under 
§  23.1.UX*  To  prevent  the  occurrence, 
airplane  systems  which  perform  critical 
functions  must  be  desi^gned  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
crit'cal  functions  ,ire  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields.  Airplane 
systems  which  perform  essenti;il 
functions  .must  be  protfcted  to  ensure 
that  essential  functions  can  be 
recovered  after  the  airplane  has  bepn 
exposed  to  the  high  energy  radio 
frequency  fields.  Manual  mode 
reversion  is  considered  an  acceptable 
method  of  retaining  the  essentinl 
functions.  Reliance  on  redundancy  as  a 
means  of  protection  against  the  effects 
of  external  RF  fields  is  generally 
insufficient  since  all  elements  of  a 
redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently, 

.No  univers.jlly  accepted  guidance  to 
define  the  maximum  er.ergy  level  in 
which  civ.iian  airplane  system 
installations  must  be  capable  of 
operating  safely  has  been  established. 
,M  this  time,  the  F\.\  and  other 
airworthiness  autho.'-ities  are  working  to 
establish  an  agreed  RF  energy  level 
representative  of  that  to  which  the 
airplane  will  be  exposed  in  service. 
These  special  conditions  require  that  the 
airplane  be  evaluated  under  an  interim 
standard  for  the  protection  of  the 
electronic  system  and  its  associated 
wiring  harness. 

Location  of  the  Engines  and  Pra(>etler8 

Part  23  en%ision8  propellers  located 
forward  of  the  wing  and  other  aircraft 
surfaces  that  may  shed  ice.  On  the 
Seastar  Model  CD-2  airplane,  the 
propellers  are  located  above  and  aft  of 
the  forward  portion  of  the  fuselage  and 


one  is  a  pusher  propeller  located  aft 
behind  the  parasol  wing  and  both  engine 
exhaust  systems.  Ice  shed  by  the  wing, 
wing  struts,  forward  fuselage,  or  other 
parts  of  the  airplane  may  have  adverse 
effects  on  the  propellers.  In  addition,  the 
effects  of  exhaust  gases  impinging  on 
the  aft  propeller  must  be  evaluated.  A 
special  condition  is  proposed  requiring 
propeller  ice  and  exhaust  gas 
impingement  protection. 

Since  the  location  of  the  propellers  on 
the  Model  CD-2  is  an  unusual  design 
feature,  passengers,  crew,  and  ground 
personnel  may  be  less  aware  of  the 
proximity  of  the  propeller  blades. 
Propeller  disc  conspicuity  is  of  concern 
during  ground  operation.  Therefore,  a 
special  condition  is  proposed  to  require 
the  necessary  visibility  of  the  propeller 
discs. 

The  location  of  the  engines  on  the 
Seastar  Model  CD-2  airplane  will 
prevent  the  pilot  from  quickly  visually 
determining  if  an  engine  is  operating.  A 
special  condition  is  proposed  to  require 
a  positive  means  to  indicate  to  the  pilot 
when  an  engine  is  inoperative. 

Effects  of  Water  in  Hull  Compartments 

The  Seastar  Model  CD-2  is  an 
amphibian  airplane  with  sevc.-al 
watertight  compartments  in  the  hull 
area.  To  ensure  that  the  proper  weight 
and  center  of  gravity  is  maintained,  it  is 
necessary  to  provide  a  mear.s  for 
determining  the  amount  of  water  in  the 
watertight  compartments.  The  Airplane 
Flight  Manual  or  other  approved  manual 
material  must  describe  the  means  for 
determining  the  effects  of  the  water  in 
the  co.mpartments  for  safe  operation  of 
the  airplane,  A  special  condition  is 
proposed  requiring  means  to  determine 
the  presence  and  quantity  of  water  in 
the  hull  compartments. 

Emergency  Flotation  Equipment 

The  commuter  category  requirements 
did  not  envision  an  amphibian  airplane 
designed  to  operate  a  considerable  time 
near  or  over  water  areas.  For  the  level 
of  safety  envisioned  for  the  commuter 
category,  such  airplanes  muf-t  include 
emergency  flotation  means  for  each 
occupant,  unless  the  airplane  is 
restricted  to  operating  over  water  bodies 
of  such  size  and  depth  that  life 
preservers  or  other  flotation  means 
would  not  be  required  for  survival  of 
occupants  during  emergency  landing 
and  emergency  evacuation. 

The  Seastar  Model  CD-2  airplane  is 
expected  to  operate  extensively  over 
lakes,  rivers,  and  other  bodies  of  water. 
In  the  case  of  an  emergency,  this  may 
lead  to  an  inadvertent  water  landing  in 
water  too  deep  to  safely  evacuate 
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without  appropriate  emergency  flotation 
equipment. 

In  response  to  Public  Law  (Pub.  L) 
100-223,  entitled  "Airport  and  Airway 
Safety  and  Capacity  Enhancement  Act 
of  1987",  enacted  December  30.  19fi7,  the 
FAA  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Improved 
Survival  Equipment  for  Inadvertent 
Wafer  Landings  '  (53  FR  24890;  June  30, 
1988).  This  NPRM  proposes  to  amend 
FAR  Parts  121  and  135  to  require,  among 
other  things,  adequate  life  preservers 
and  flotation  devices  for  passengers, 
including  small  children  and  infants,  on 
flights  of  an  air  carrier  which  the 
Secretary  of  Transportation  determines 
will  occur  partly  over  water. 

The  FAA  anticipates  that  these 
proposals  will  be  adopted  essentially  as 
proposed  and  has  determined  it  is 
appropriate  to  propose  a  special 
condition  for  the  Seastar  to  require 
flotation  equipment  that  will  provide  the 
level  of  safety  expected  for  a  commuter 
category  amphibian  airplane  in  over 
water  operation. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

In  view  of  the  design  features 
discussed  above,  the  following  s^  cial 
conditions  are  proposed  for  the  Domicr 
Seastar  Model  CD-2  airplanes  under  the 
provisions  of  §21.16  to  provide  a  level  of 
safety  equivalent  to  that  intended  by  the 
regulations  incorporated  by  reference. 
This  action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model/ 
series  of  airplane  identified  in  these 
special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircraft,  Air  transportation.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S  C.  1354(a).  1421.  and  1423):  49  US  C 
lOe(g)  (Revised  Pub.  L  97-449,  January  12, 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49. 


The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  pari  of  the  type 
certification  basis  for  the  Domier 
Seastar  Model  CD-2  Senes  amphibian 
airplanes  and  future  changes  to  those 
airplanes; 

1  Evaluation  of  Composite  Structure. 
In  lieu  of  complying  with  J  23,572  and  in 
addition  to  the  requirements  of  §  §  23,603 
and  23  613,  airframe  structure,  the 
failure  of  which  would  result  in 
catastrophic  loss  of  the  airplane,  the 
wing,  horizontal  stabilizer,  horizontal 
stabilizer  carry-through  and  attaching 
structure,  fuselage,  vertical  stabilizer. 
vertical  stabilizer  attaching  structure 
and  all  movable  control  surfaces  and 
their  attaching  structure,  must  be 
evaluated  to  damage  tolerance  criteria 
prescribed  in  paragraphs  (a)  through  (j) 
of  this  special  condition,  unless  shown 
to  be  impractical.  In  cases  shown  to  be 
impractical,  the  aforementioned 
structure  must  be  evaluated  in 
accordance  with  the  criteria  of 
paragraphs  (a)  and  (k)  of  this  special 
condition.  Where  bonded  joints  are 
used,  the  structure  must  also  be 
evaluated  m  accordance  with  the 
residual  strength  criteria  in  paragraph 
(h)  of  this  special  condition. 

(a)  It  must  be  demonstrated  by  tests, 
or  by  analysis  supported  by  tests,  that 
the  structure  is  capable  of  carrying 
ultimate  load  with  impact  damage.  The 
level  of  impact  damage  considered  need 
not  be  more  than  the  established 
threshold  of  detectability  considering 
the  inspection  procedure  employed. 

(b)  The  growth  rate  of  damage  that 
may  occur  from  fatigue,  corrosion, 
intrinsic  defects,  manufacturing  defects; 
e.g.,  bond  defects,  or  damage  from 
discrete  sources  under  repeated  loads 
expected  in  service;  i.e.,  between  the 
time  at  which  damage  becomes  initially 
detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value 
selected  by  the  applicant  for  residual 
strength  demonstration,  must  be 
established  by  tests  or  by  analysis 
supported  by  tests. 

(c)  The  damage  growth,  between 
initial  detectability  and  the  value 
selected  for  residual  strength 
demonstration,  factored  to  obtain 
inspection  intervals,  must  permit 
development  of  an  inspection  program 
suitable  for  application  by  operations 
and  maintenance  personnel. 

(d)  Instructions  for  continued 
airworthiness  for  the  airframe  must  be 
established  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 
Inspection  intervals  must  be  set  so  that 
after  the  damage  initially  becomes 


detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected 
before  it  exceeds  the  extent  of  damage 
for  which  residual  strength  is 
demonstrated. 

(e)  Loads  spectra,  load  truncation,  and 
the  locations  and  types  of  damage 
considered  in  the  damage  tolerance 
evaluations  must  be  documented  in  test 
proposals. 

(f)  The  structure  of  the  fuselage  must 
be  shown  by  residual  strength  tests,  or 
by  analysis  supported  by  residual 
strength  tests,  to  be  able  to  withstand 
critical  limit  flight  and  water  loads, 
considered  as  ultimate  loads,  with 
damage  consistent  with  the  results  of 
the  damage  tolerance  evaluations, 

(g)  The  wing,  horizontal  stabilizer. 
horizontal  stabilizer  carry-through  and 
attaching  structure,  vertical  stabilizer 
and  vertical  stabilizer  attaching 
structure,  and  all  movable  control 
surfaces  and  their  attaching  structure 
must  be  shown  by  residual  strength 
tests,  or  analysis  supported  by  residual 
strength  tests,  to  be  able  to  withstand 
critical  limit  flight  loads,  considered  as 
ultimate  loads,  with  the  extend  of 
damage  consistent  with  the  results  of 
the  damage  tolerance  evaluations, 

(h)  In  lieu  of  a  nondestructive 
inspection  technique  which  ensures 
ultimate  strength  of  each  bonded  joint, 
the  limit  load  capacity  of  each  bonded 
joint  critical  to  safe  flight  must  be 
substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1)  The  maximum  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraphs  (f)  and  (g)  of  this  special 
condition  must  be  determined  by 
analysis,  tests,  or  both.  Disbonds  of 
each  bonded  joint  greater  than  this  must 
be  prevented  by  design  features, 

(2)  Proof-testing  must  be  conducted  on 
each  production  article  which  will  apply 
the  critical  limit  design  load  to  each 
critical  bonded  joint, 

(i)  The  effects  of  material  variability 
and  environmental  conditions  must  be 
accounted  for  in  the  damage  tolerance 
evaluations  and  in  the  residual  strength 
tests;  e,g,.  exposure  to  temperature, 
humidity,  erosion,  ultraviolet  radiation, 
and/or  chemicals,  on  the  strength  and 
durability  properties  of  the  composite 
materials, 

(j)  The  airplane  must  be  shown  by 
analysis  to  be  free  from  flutter  to  Vo 
with  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(k)  For  those  structures  where  the 
damage  tolerance  method  is  show  to  be 
impractical,  the  strength  of  such 
structures  must  be  demonstrated  by 
tests,  or  analysis  supported  by  tests,  to 
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be  able  to  withstand  the  repeated  loads 
of  variable  magnitude  expected  in 
service.  Sufficient  component, 
subcomponent  element,  or  coupon  tests 
must  be  performed  to  establish  the 
fatigue  scatter  and  the  environmental 
effects.  Impact  damage  in  composite 
material  components  which  may  occur 
must  be  considered  in  the 
demonstration.  The  impact  damage  level 
considered  must  be  consistent  with 
detectability  by  the  inspection 
procedures  employed. 

2.  Protection  of  Systems  From 
Lighting  and  High  Energy  Radio 
Frequency  (RF)  Fields,  (a)  Each  system 
which  performs  cntical  functions  must 
be  designed  and  installed  to  ensure  that 
the  operation  and  operational 
capabihties  of  these  critical  functions 
are  not  adversely  affected  when  the 
airplane  is  exposed  to:  (1)  Lightning  and 
f2)  high  energy  radio  frequency  fields 
external  to  the  airplane. 

(b)  Each  essential  function  of  the 
system  must  be  protected  to  ensure  that 
the  essential  function  can  be  recovered 
after  the  airplane  has  been  exposed  to: 
(1)  Lightning  and  (2)  high  energy  radio 
frequency  fields  external  to  the  airplane 

(c)  For  the  purposes  of  the  above,  the 
following  definitions  apply: 

(1)  Cntical  functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  which  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

(2)  Essential  functions.  Functions 
whose  failure  would  contribute  to  or 
would  cause  a  hazardous  failure 
condition  which  would  significantly 
impact  the  safety  of  the  airplane  or  the 
ability  of  the  flight  crew  to  cope  with 
adverse  operating  conditions.  I 

3.  Location  of  the  Engines  and         ' 
Propellers.  In  the  absence  of 
requirements  for  propellers,  the  j 
following  is  required  ' 

(a)  Ice  impingement  on  the  propeller. 
All  areas  of  the  airplane  forward  of  the 
propellers  that  are  likely  to  accumulate 
and  shed  ice  into  the  propeller  disc 
during  any  operating  conditions  for 
which  the  airplane  is  certificated  must 
be  suitably  protected  to  prevent  ice 
formation,  or  it  must  be  shown  that  any 
ice  shed  into  the  propeller  disc  will  not 
create  a  hazardous  condition. 

(b)  Exhaust  gas  impingement  on 
propeller  If  the  engine  exhaust  gases 
are  discharged  into  the  propeller  disc,  it 
must  be  shown  by  tests,  or  analysis 
supported  by  tests,  that  the  propeller 
material  is  capable  of  continuous  safe 
operation. 

(c)  Propeller  marking.  The  propellers 
must  be  marked  so  that  their  discs  are 
conspicious  under  normal  daylight 
ground  conditions. 


(d)  Engine  inoperative  warning.  A 
positive  means  must  be  provided  to 
indicate  an  engine  is  inoperative,  or  it 
must  be  determined  that  required 
instruments  will  readily  alert  the  pilot 
when  an  engine  is  inoperative. 

4.  Effects  of  Water  in  Hull 
Compartment.  In  the  absence  of  specific 
regulations,  the  hull  watertight 
compartments  required  by  §  23,755  must 
be  equipped  with  means  to  determine 
the  presence  of  water  and  the  effects  of 
any  accumulated  water  on  the  weight 
and  center  of  gravity  of  the  airplane  in 
accordance  with  5  23.1519. 

5.  Emergency  Flotation  Equipment.  In 
addition  to  the  requirements  of 

S  23.1415,  the  emergency  flotation 
equipment  installed  in  the  airplane  must 
include  an  approved  life  preserver  with 
an  approved  survivor  locator  light  for 
each  occupant  of  the  airplane,  including 
an  approved  life  preserver  for  each 
infant  and  child.  The  approved  life 
preserver  must  be  located  at  the 
passenger  seat,  or  in  the  case  of  the 
infant  and  child  life  preservers,  in  the 
immediate  vicinity  of  the  seat  occupied 
by  the  individual  responsible  for  the 
infant  or  child.  Provisions  for  storage  of 
each  life  preserver  must  be  approved  by 
the  Administrator.  Each  approved 
survivor  locator  light  must  activate 
automatically  upon  contact  with  water. 

Issued  in  kansa.?  City,  Missouri  on  March 

10   loss. 

Earsa  Le«  Tankesley, 

Acting  Manager.  Small  Airplane  Directorate. 
.^ircm't  Certificatitin  Service. 
(FR  Doc.  89-10312  Filed  4-28-89;  8:45  am| 
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14  CFR  Parts  21  and  25 

(Docket  No.  NM-37;  Notics  No.  SC-«»-2- 
NM] 

Special  Conditions;  Biltisti  Aerospace 
(BAe)  Model  146-300A  Airplane 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  .Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  BAe  Model  14&-300A 
airplane.  Some  versions  of  the  airplane 
will  have  a  novel  or  unusual  design 
feature  associated  with  the  use  of  the 
landing  gear  door  as  an  assist  means 
during  an  emergency  evacuation.  This 
notice  contains  the  additional  safety 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations. 


DATES:  Comments  must  be  received  on 
or  before  |une  15, 1989. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NfM-37, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-37.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  41)0  p.m. 

FOR  FURTHER  INFORMATION  CONTACr. 

Frank  Tiangsing,  Regulations  Branch. 
A.\M-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168; 
telephone  (206)  431-2121. 

SUPPLEMENTARY  INFOIUiATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal  The  proposal  contained  in 
this  Notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
m.ust  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  follovsring  statement  is  made: 
"Comments  to  Docket  No.  NM-37."  Tlie 
postcard  will  be  date/time  stamped  and 
retu.-ned  to  the  commenter. 

Background 

On  lune  5, 1987,  British  Aerospace 
(BAe)  apphed  for  a  change  to  their  Type 
Certificate  No.  A49EU  for  a  new  exit 
configuration  on  their  Model  148-300A 
airplane.  The  basic  Model  146-300A, 
type  certificated  on  October  28, 1988,  is 
a  four  engine,  109  passenger,  high-wing 


airplane  with  an  exit  configuration 
consisting  of  two  pairs  of  Type  I  exits, 
one  pair  at  each  end  of  the  passenger 
cabin.  British  Aerospace  now  seeks  to 
add  a  pair  of  Type  III  exits  and  thereby 
be  eligible  for  an  increase  in  the 
maximum  passenger  configuration  to  139 
passengers. 

Type  III  exits  are  typically  installed 
over  the  wings  of  the  airplane,  They  are 
allowed  by  Part  25  of  the  Federal 
Aviation  Regulations  (FAR)  to  have  a 
27-inch  step-down  from  the  exit  sill  to 
the  wing.  Additionally,  if  the  escape 
route  on  the  wing  terminates  at  a  point 
more  than  six  feet  above  the  ground, 
means  must  be  provided  to  assist 
evacuees  to  reach  the  ground.  If  the 
termination  point  is  less  than  six  feet 
above  the  ground,  then  the  assist  means 
is  not  required. 

Since  the  airplane  is  of  a  high-wing 
configuration,  it  is  not  practicable  to 
incorporate  overwing  Type  III  exits.  Part 
25  of  the  FAR  permits  non-overwing. 
non-floor  level  exits  when  certain 
conditions  are  satisfied.  Included  in 
these  conditions  is  the  requirement  for 
an  assist  means  for  passengers  and 
crew  to  egress  from  the  airplane  to  the 
giound  when  the  exit  sill  height  is  more 
than  six  feet.  This  assist  means  must  be 
an  automatically  erected  escape  slide  or 
equivalent,  and  must  be  self-supporting 
on  the  ground.  The  sill  of  the  proposed 
Type  III  exits  will  be  more  than  six  feet 
above  the  ground;  therefore,  an  assist 
means  will  be  necessary. 

BAe  has  proposed  to  position  the 
Type  III  exits  above  the  landing  gear 
doors  such  that  the  deployed  landing 
gear  door  would  form  a  surface  for 
evacuees  to  use  in  lieu  of  what  would  be 
provided  by  a  wing.  The  evacuees 
would  then  slide  or  jump  off  the  landing 
gear  door  to  the  ground  in  much  the 
same  manner  as  they  would  off  a  w  ing 
trailing  edge. 

Since  the  landing  gear  must  be 
extended  in  order  for  the  landing  gear 
door  to  be  available  as  an  assist  means. 
a  gear-up  landing  will  result  in  no  assist 
means  at  the  Type  III  exits;  however,  in 
this  condition,  the  exit  sill  height  would 
be  less  than  six  feet.  BAe's  proposed  use 
of  a  landing  gear  door  as  an  assist 
means  results  in  features  which  are 
characteristic  of  both  escape  slides  and 
overwing  evacuation  routes;  therefore, 
the  requirements  for  either  configuration 
are  insufficient  by  themselves  to  assure 
that  minimum  standards  are  established. 

This  notice,  which  proposes  special 
conditions  for  the  use  of  a  landing  gear 
door  as  an  evacuation  assist  means,  will 
include  requirements  pertinent  to  both 
overwing  and  non-overwing  exits  as 
well  as  additional  criteria  for  this 
specific  exit. 


Under  the  provisions  of  {  21.101.  BAe 
must  show  that  the  Model  146-300A,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A49EU.  or  the  applicable 
regulations  in  effect  on  the  date  cf 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A49EU  are  as 
specified  in  U.S.  Type  Certificate  Data 
Sheet  A49EU.  In  addition,  the  applicant 
volunteered  to  comply  with  the 
following  sections,  as  amended  by 
Amendment  25-1  through  the 
amendments  shown,  for  the  Model  146- 
300A: 

Part  25,  Subpart  C,  AmendmrT.)  25-54. 

§  25.629  Amendment  25-A6 

\  25.783  Amendment  25-54 

§  25.785  Amendment  25-51 

§  25.787  Amendment  25-51 

§  25.789  Amendment  25-^6 

j  25.803  Amendment  25-46 

§  25.811  Amendment  25-46 

§  25.812  Amendment  25-46  '* 

I  25.853  Amendment  2.V51 

§  25.853  .\mendment  2S-54 

§  25.863  Amendment  25-46 

In  addition,  the  regulations  applicable 
to  the  Model  146-300  include  the 
following  noise  and  environmental 
requirements: 

1  Part  36  of  the  FAR,  effective 
December  1, 1965.  including 
Amendments  36-1  through  36-13,  and 
any  later  amendments  which  become 
effective  prior  to  US.  type  certification. 

2.  Special  Federal  Aviation  Regulation 
No.  27  effective  February  1,  1974, 
including  amendments  27-1  through  27- 
5.  and  any  later  amendments  which 
become  effective  prior  to  U.S.  type 
certification. 

If  the  administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  146-300A 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11  49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  end  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2).  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
Model  146-300A  mu.st  comply  with  the 
noise  certification  requirements  of  Part 
30  and  the  engine  emission  requirements 
of  Special  Federal  Aviation  Regulation 
(SFAR). 


Novel  or  Unusual  Design  Features 

The  Model  146-300A  will  incorporate 
the  following  novel  or  unusual  design 
features: 

A  Type  III  exit  is  proposed  to  be 
located  under  each  wing  such  that  an 
evacuee  using  the  exit  will  step  out  onto 
the  main  landing  gear  door.  The  evacuee 
would  then  slide  or  jump  from  the 
landing  gear  door  to  the  ground. 

Section  25.809(0  requires  all  non- 
overwing  exits  more  than  six  feet  above 
the  ground  to  be  equipped  with  an 
approved  means  to  assist  occupants  in 
descending  to  the  ground. 

Section  25.809(h)  similarly  requires  all 
overwing  exits  having  an  excape  route 
which  terminates  at  a  point  more  than 
six  feet  above  the  ground  to  be  equipped 
with  an  assist  means.  The  exit  proposed 
for  the  BAe  Mode!  146-300A  will  be 
more  than  six  feet  from  the  ground; 
however,  the  landing  gear  door  surface 
will  be  within  27  inches  of  the  lower  exit 
sill.  This  distance  corresponds  to  the 
allowable  step-down  for  an  overwing 
Type  in  exit  The  distance  from  the 
landing  gear  door  to  the  ground  is  less 
than  six  feet. 

Section  25.809(0  also  requires  that 
assist  means  be  automatically  erected 
during  exit  opening.  Strictly  speaking, 
the  landing  gear  door  does  not  satisfy 
this  requirement  since  opening  the  exit 
is  not  correlated  to  the  availability  of 
the  assist  means;  however,  during  any 
normal  take-off  or  landing,  the  landing 
gear  door  will,  of  course,  be  available. 
During  a  landing  with  the  landing  gear 
retracted,  evacuees  using  the  Type  III 
exits  will  not  have  an  assist  means. 
With  the  airplane  on  the  ground  with  the 
landing  gear  retracted  and  one  wing  tip 
down,  the  distance  to  the  ground  is  less 
than  six  feet  for  both  Type  III  exits,  and 
an  assist  means  would  not  otherwise  be 
required. 

The  regulations  also  require  that  an 
assist  means  be  self-supporting  on  the 
ground.  This  requirement  has  been 
interpreted  to  mean  that  the  assist 
means  rests  on  the  ground  when  in  use 
such  that  an  evacuee  does  not  have  to 
jump  to  the  ground  from  the  bottom  of 
the  assist  means.  In  the  case  of  an 
overwing  exit  where  the  terminating 
edge  of  the  escape  route  is  less  than  six 
feet  from  the  ground,  it  is  likely  that 
evacuees  might  have  to  jump  a  short 
distance  from  the  wing  to  the  ground. 
BAE's  proposal  incorporates  aspects  of 
both  of  these  exit  arrangements  and  the 
proposed  special  conditions  address 
this. 

Other  featiu^s  of  the  exit  arrangement 
which  involve  both  overwing  and  non- 
overwring  exit  considerations  include 
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marking,  visibility,  and  width  of  the 
escape  route.  For  the  purposes  of  these 
special  conditions,  this  exit  wili  be 
treated  as  an  overwing  exit  with  respect 
to  these  requirements. 

Other  areas  which  are  of  particular 
concern  for  this  unusual  exit 
arrangement  are  the  effectiveness  of  the 
exit  m  the  event  of  landing  gear  coiiapse 
and  the  proximity  of  the  excape  route  to 
the  engines  and  wheel  wells. 

Since  a  collapse  of  the  landing  gear 
will  necessarily  result  in  some  form  of 
collapse  of  the  landing  gear  door,  the 
exit  must  be  demonstrated  to  be  usable 
and  provide  for  safe  evacuation 
considenng  all  conditions  of  landing 
gear  collapse.  In  addition,  as  mentioned 
previously,  the  exit  must  be 
demonstrated  to  be  usable  in  the  event 
of  landing  gear  non-deployment. 

Since  the  Type  IH  exits  are  directly 
above  the  main  landing  gear,  it  is 
possible  that  a  fire  originating  in  the 
larding  gear  assembly  could  render  such 
an  exit  unusable.  Due  to  the  design  of 
the  BAe  Model  146-300A.  it  is 
considered  necessary  to  address  the 
possibility  that  a  fu-e  on  one  side  of  the 
airplane  could  also  render  the  opposite 
side  unusable. 

These  proposed  special  conditions  are 
intended  to  provide  requirements  which 
result  in  an  evacuation  system  that  is  as 
effective  and  safe  as  those  envisioned 
by  the  regulations.  WTiere  appropriate, 
requirements  have  been  drawn  from 
existing  regulations.  In  other  cases  new 
requirements  have  been  developed  to 
preserve  the  level  of  safety  which  is 
inherent  in  the  design  of  more 
conventional  exit  arrangements  or  assist 
means. 

Accordingly,  in  lieu  of  the 
requirements  of  J  25  809(r)(l I.  the       I 
following  special  conditions  are 
proposed  for  the  BAe  146-300A  airpiar.d 
with  the  main  landing  sfar  doors  to  be 
used  as  an  assist  means  for  non- 
overwing  Type  111  exits.  Other 
conditions  may  be  developed  as  needed 
based  on  further  FAA  review  and 
discussions  wi'h  the  manuf-icturer  and 
>.Hp  Civil  Aviation  Authority  [CA.'VJ. 

ConclusioD 

This  action  affects  only  certain  novel 

or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
ipplic.:ibility.  and  it  affects  only  the 
r.anufacturer  who  applied  to  the  F.\.^ 
for  approval  of  these  features  on  the 
uirplane. 

List  of  Subiecta  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft. 
Aviation  safety.  Safety 


The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 

Administration  proposes  the  following 
special  condition  for  the  BAe  Model 
l45-3nOA  Benes  airplanes  with  non- 
overwing  Type  III  exits  installed. 
r.'.e  authority  citation  for  these 
special  conditions  is  as  follows: 

.Authority:  49  L'  S  C  1344.  134fi(c).  1352, 
1334,^!,  13,35,  1421  l.t-irouRh  1431,  1S02. 
l&51(b)(2j.  42  U  S,C,  185rf-10,  4.321  et  seq.. 
E  O  11514,  49  U.S.C.  lU»Hgj  [Revised  Pub.  L 
«~-44!).  January  12. 1983). 

1,  The  landmB  gear  door  must  be 
established  as  an  escape  route  in 
accordance  with  the  dimensional, 
reflectance,  and  slip  resistant  surface 
requirements  of  §  25. 8(33(6). 

2  The  step-down  distance  from  the 
evit  sill  to  the  surface  of  the  landing 
gear  door,  where  an  evacuee  would 
make  first  contact,  shall  not  exceed  27 
inches  (ref.  j  25.807(a)(3)). 

3.  The  assist  means  must  provide  for 
safe  evacuation  of  occupants, 
considering  all  conditions  of  landing 
gear  collapse.  In  addition,  safe 
evacuation  must  be  afforded  via  the 
Type  III  exit  in  the  event  of  main 
landing  gear  non-deployment. 

4.  Exterior  emergency  lighting  must  be 
provided  for  the  assist  means  and  all 
areas  of  likely  ground  contact  in 
accordance  with  §§  25,31?(a)(l)(i)  and 
(ii).  and  S  25, 812(h)(1).  as  amended 
through  Amendment  25-58. 

5.  The  assist  means  be  demonstrated 
to  provide  an  adequate  egress  rate  for 
the  number  of  passenbers  requested. 
The  passenger  capacity,  as  permitted  by 
5  25,807fc)(i).  Table  1,  may  be  reduced  if 
satisfactory  Type  III  exit  performance 
cannot  be  demonstrated. 

6.  it  must  he  shown  that  a  landing 
gear  fire  occurring  on  one  side  of  the 
airplane  is  unlikely  to  render  the 
opposite  exit  unusable. 

7.  The  assist  means  must  be  shown  to 
be  as  reliable  as  an  escape  slide 
following  exposure  to  the  emergency 
landing  conditions  that  may  be 
encountered  in  service.  In  addition,  safe 
evacuation  from  the  airplane  must  be 
afforded  foUowdng  the  crash  conditions 
specified  in  S  25.561(b). 

Issued  in  Seattle.  Washingtoa  on  Apnl  20, 
19fl9 

L«roy  A  Keith. 

\fnnoiier.  Transport  Airplane  Directorate. 

Airvmft  Certification  Service. 

(FR  rkK..  89-10313  Filed  4-2&-W:  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  e9-NM-38-A0] 

Airworthiness  Directives;  Boeing 
(Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
fNPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  which  would  require 
replacement  of  the  upper  door  liner 
track  pivot  bolts  on  the  aft  passenger 
doors.  This  proposal  is  prompted  by  a 
report  of  interference  between  the  pivot 
bolt  and  the  escape  slide  packboard 
identified  during  testing  by  the 
manufacturer.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
escape  slide  to  properly  deploy  and  the 
door  to  fully  open,  thus  delaying  and 
possibly  jeopardizing  successful 
emergency  evacuation  of  an  airplane. 
DATE  Comments  must  be  received  no 
later  than  June  12. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
38-AD.  17900  Pacific  Highway  South.  0- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seatde, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Mdrginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Roger  S.  Young.  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1929. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 

a9i6fi. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitteu  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  ddte 
for  comments,  in  the  Rules  Docl<;et  fur 
exam.ination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR.M) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  89-NM-38-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  89168. 

Discussion 

During  an  escape  slide  test  of  a  Model 
767  airplane  at  Boeing,  an  aft  door 
escape  slide  deployed  inside  the 
airplane  and  the  doer  failed  to  open 
fully.  This  condition  was  caused  by 
interference  between  the  escape  slide 
packboard  and  the  upper  door  liner 
track  pivot  bolt.  The  pivot  bolt  was 
found  installed  with  the  head  in  the 
incorrect  direction  where  the  threaded 
end  of  the  bolt  contacted  the  escape 
slide  packboard.  A  large  percentage  of 
the  Model  767  doors  were  tested  as  part 
of  the  quality  control  prof-'am;  therefore, 
it  IS  unlikely  that  this  interference 
problem  due  to  a  reversed  bolt  existed 
on  other  airplanes  at  the  time  they  were 
delivered  from  Boeing. 

Further  investigation  revealed  that 
in!e'"ference  was  pos^;'  ie  even  if  the 
bolt  was  corre(."!>  in?  cllod,  due  to  the 
tolerance  on  Ihe  bolt  b.if.h'ng  and 
packboard  movement.  This  int'  rference 
may  cause  the  escape  slide  to  deploy 
improperly  when  the  door  is  opened  in 
the  emergency  mode,  thereby  making 
the  exit  unusable  for  evacuation. 

The  FAA  has  reviewed  and  approved 
B  leing  Alert  Service  Bullet'n  767- 
25A0109.  dated  January  19. 1989,  which 
contains  instructions  for  the 
replacement  of  the  upper  door  liner 
track  pivot  bolts.  The  new  bolt  has  a 
low  profile  head  which  will  provide 
more  clearance  between  the  bolt  and 
the  escape  slide  packboard.  Airplanes 
listed  in  the  service  bulletin  under 
Group  1  which  have  had  Boeing  Service 
Bulletin  767-25-0036  incorporated,  and 
airplanes  listed  in  the  service  bulletin 
under  Group  2  would  be  required  to 
have  the  pivot  bolts  replaced. 


Subsequent  t  i  the  release  of  the  alert 
service  bulletin,  Boeing  determined  that 
the  replacement  bolt  specified  in  that 
bulletin  may  be  too  short.  Boeing  has 
issued  Notice  of  Status  Change  No.  767- 
25A0109,  NSC  1.  dated  April  6. 1989, 
which  corrects  the  alert  service  bulletin 
to  specify  the  proper  bolt  number. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
upper  door  liner  track  pivot  bolts  in 
accordance  with  the  procedures 
specified  in  the  Alert  Service  Bulletin 
previously  described,  and  with  the  part 
number  bolt  specified  in  the  Notice  of 
Status  Change. 

There  are  approximately  212  Model 
767  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  98  airplanes  of 
U.S.  registry'  would  be  affected  by  this 
AD,  that  !t  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  pe  manhour. 
The  cost  of  the  required  parts  is 
estimated  to  be  less  than  $50.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$28,420. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
ont  he  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 
Therefore,  in  accordance  with  Executive 
Order  12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impbcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  under 
DO!  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  767  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  m  14  LKK  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autboritr-  49  US.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11  89. 

S  39.13    (Amended] 

2.  By  adding  Ihe  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  767  leries 
airplanes,  identified  in  Boeing  Alert 
Serwce  Bulletin  767-25A0109,  dated 
January  19, 1989,  listed  in  Group  1  on 
which  Boeing  Service  Bulletin  767-25- 
0036  haa  been  accomplished,  and 
airplanes  listed  in  Croup  Z.  certincaled  in 
any  category  Compliance  is  required 
within  18  months  after  the  effective  dale 
of  this  AD.  unleM  previously 
accomplished. 

To  ensure  that  the  escape  slide  will  deploy 
properly,  accomplish  the  following: 

A.  Replace  the  upper  door  liner  pivot  bolts, 
in  accordance  with  the  procedures  specified 
in  Boeing  Alert  Ser\4ce  Bulletin  767-25A0109, 
dated  lanuary  19. 1989.  and  with  tiie  part 
number  twit  specified  in  Boeing  Notice  of 
Status  Change  767-2SA0109.  NSC  1.  dated 
April  a  1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
S«;attle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintcaanc*? 
Inspector  (PMl).  who  may  add  any  cummrnls 
and  then  send  it  to  the  Manager.  Sfallle 
Aircraft  Certification  Office. 

C.  Special  flight  pp.-mits  may  be  iMued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  Ihe 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documenls 
may  be  examined  at  Ihe  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 


BEST  COPY  AVAILABLE 
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Issued  in  Seattle.  Wasmn^ton.  on  April  11 
1989. 
Leroy  A.  Kaith. 

Manager  Tivnsport  Airplane  Dirvctcra'.e. 
Aircraft  Certification  Sen':ce 
[FR  Doc.  89-10314  Filed  4-28-89;  8  45  am| 
■tLUMQ  COM  M10-1VM 


14CFRPart71 

[AJnpac*  Docket  Ma  8«-ANKM)41 

Proposed  Ettal}tishment  of  Telluiide 
Transition  Area,  Teilurlde.  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnotc  Notice  of  proposed  rulemaking. 

SUMMAflY:  This  notice  proposes  to 
establish  controlled  transition  areas  'o 
provide  a  controlled  airspace 
environment  for  the  new  VOR/DME 
approach  to  Runway  9  at  Tellurde 
Airport.  Telluride,  Colorado.  The  area 
will  be  depicted  on  aeronautical  charts 
to  provide  reference  for  Visual  Flight 
Rules  (VFR)  pilots. 

OATCt:  Comments  must  be  received  on 
or  before  June  12. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  *  System  Management  Branch. 
ANM-530,  Federal  Aviation 
Administration.  Docket  No.  89-AMN-04, 
17900  Pacific  Highway  South,  C-689e6, 
Seattle,  WA  98168, 

The  official  docket  may  be  e.xamined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATIOM  CONTACT. 
Jerry  Parker,  AN'M-SSS.  Federal 
Aviation  Administration,  Docket  No.  8^ 
AN'M-m.  17900  Pacific  Highway  South, 
C-88966,  Seattle,  WA  98168.  Telephone: 
(206)  431-2576. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wntten  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 


comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
foliowing  statement  is  made: 
"Comments  to  Airspace  Docket  No,  89- 
AN'M-04"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
rpceivpd  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  n  the 
lisjht  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments,  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filtd  m  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  .Administration,  Airspace  & 
System  Management  Branch,  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
WA  98168.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FA.'X  proposes  an  amendment  to 
{  71  181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
provide  controlled  airspace  transition 
areas  for  instniment  flight  rules 
procedures  for  the  new  VOR/DME 
approach  to  Runway  9  at  the  Telluride 
Airport,  The  intent  is  to  sesreeate 
aircraft  operating  in  visual  Right  rules 
conditions  from  aircraft  operating  in 
instrument  flight  rules  conditions.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts  so  that  pilots  may 
circumnavigate  the  area  or  comply  with 
instrument  flight  rules  procedures. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400,6E  dated  lanuary  3. 
1989 

The  ¥.\A  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979);  and  (3)  does  not 


warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  lo  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

{71.181  [Amended] 

2.  Section  71.181  is  amended  to  read 
as  follows: 

Telluride.  Colorado,  Transition  Areas  [New] 

1.200  Foot  Transition  Area 
Starting  at 

Latitude  Longitude 

38-1200-  N  lOe-1200'  W. 

to  arse-oo'  n,  iobm/'ss'  w. 

to  38'02'35'  S.  108*37'3O-  W. 

to  38-16  45'  N.  108*32'00-  W. 

To  the  point  of  beginning. 
700  Foot  Transition  Area 
Starting  at 

Latitude  Longitude 

to  38-i:00'  N.  108-12'00'  W. 

to  37-58  00' N.  108"17  55"W. 

loSrsi'OS'N.  107*50  00- w. 

38'05'2O"  N.  107*44  10"  W. 

To  the  point  of  beginning. 

Issued  in  Seattle.  Washington,  on  April  3, 
1989. 
Temple  H,  {ohnsoo,  jr.. 

Manager.  Air  Traffic  Division.  I^orthtvest 

Mountain  Region 

(FR  Doc.  89-10315  Filed  4-28-89;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

IFi1«No:8610134] 

Brooks  Drug,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things.  Brooks  Drug,  Inc.,  h 
Pawtucket.  RI  based  corporation,  from 
entering  into  any  agreement  with  other 
pharmacy  firms  to  withdraw  from  or 
refuse  to  enter  into  any  participation 
agreement.  They  would  further  be 
prohibited,  for  a  period  of  ten  years, 
from  communicating  to  another 
pharmacy  firm  their  decision  or 
intention  to  enter  or  refuse  to  enter  into 
such  a  participation  agreement.  In 
addition,  for  eight  years,  they  would  be 
prohibited  form  advising  another 
pharmacy  firm  on  whether  to  enter  into 
any  participation  agreement. 

DATE:  Comments  must  be  received  on  or 
before  June  30, 1989. 

ADDRESS:  Comments  should  be  directed 
lo:  FTC/Office  of  the  Secretary,  Room 
159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  D.  McNeely,  FTC/S-3308. 
Washington,  DC  20580,  (202)  326-2904. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f]  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agrpemRnt(s)  containing  a  consent 
ordf :r(s)  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has(ve) 
been  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §  4.9ib)(6)(ii) 
of  the  Com:nisbion's  Rules  of  Practice 
(16CFR4.<)(b)(6)(ii). 

List  of  Su')jects  in  16  CFR  Part  13 

Prescription  drugs.  Trade  practices. 


Agreement  Containing  Consent  Order  lo 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initialed  an  investigation  of 
certain  arts  and  practices  nf  Brooks 
Drug.  Inc.,  a  corporation,  hereinafter 
sometimes  referred  to  as  "Brooks",  and 
it  now  appearing  that  Brooks  is  willing 
to  enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  the  practices  being 
investigated, 

ft  is  hereby  agreed  by  and  between 
Brooks,  by  its  duly  authorized  officer 
and  its  attorney,  and  counsel  for  the 
Te^fTii]  Trade  Commission  thaL 

1  Bro(jks  is  a  corporation  organized, 
exist'ng,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Deld'Aare,  with  its  office  and  principal 
place  of  business  at  75  Sabin  Street. 
Pbv\tuckft,  Rhode  Island  CZXiCi. 

Z.  Brooks  admits  all  the  jurisdictional 
facts  set  forth  in  the  draff  of  complaint 
here  attached. 

3.  Brooks  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(r  1  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  crmtest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  coniemplaled  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
With  respect  thereto  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
a^;rtement  and  so  notify  Brooks,  in 
whic:h  e\  en*  it  will  take  such  action  as  it 
may  cons'di^r  appropriate,  or  issue  and 
serve  its  co.mplaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Brooks  that  the  law  has 
been  violated  as  alleged  in  the  draft  of 
corTiplaint  here  attached. 

6.  This  agreement  contemplates  that 
if  It  IS  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Comniission's  Rules,  the  Commission 
may  without  further  notice  to  Brooks, 


(1)  issue  its  complaint  corresponding  in 
form  and  substance  with  the  draft 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U5.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
Brooks'  address,  as  stated  in  this 
agreement,  shall  constitute  service. 
Brooks  waives  any  right  it  may  have  to 
any  other  manner  of  service.  The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Brooks  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  File  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Brooks  further  underf  lands 
that  it  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final 

Order 

I 

For  purposes  of  the  order,  the 
following  definitions  shall  apply: 

A.  "Brooks"  means  Brooks  Drug.  Inc. 
a  Delaware  corporation,  its  directors, 
officers,  agents,  employees,  divisions, 
subsidiaries,  successors  and  assigns: 

B.  'Third-party  payer"  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  a  person 
or  entity  agrees  to  pay  for  prescriptions 
dispensed  by  pharmacies  to  individuals 
described  in  such  plan  or  program  as 
eligible  for  such  coverage  ("Covered 
Persons"),  and  includes,  but  is  not 
limited  to.  health  insurance  companies: 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans;  health 
maintenance  organizations:  preferred 
provider  organizations;  prescription 
service  administrative  organizations; 
and  health  benefit  programs  for 
government  employees,  retirees  or 
dependents: 

C.  "Participation  agreement"  means 
any  existing  or  proposed  agreement  oral 
or  writtea  in  which  a  third-party  payer 
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agrees  to  reimburse  a  pharmacy  for  the 
dispensing  of  prescription  drugs  to 
Covered  Persons,  and  the  pharmacy 
agrees  to  accept  such  payment  from  the 
third-party  payer  for  such  prescriptions 
dispensed  dunng  the  term  of  the 
agreement; 

D.  "Pharmacy  firm"  means  any 
partnership,  sole  propnetorship  or 
corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  dnd 
joint  ventures,  that  owns,  controls  or 
operates  one  or  more  pharmacies, 
including  the  directors,  officers, 
employees,  and  agents  of  such 
partnership,  sole  proprietorship  or 
corporation  as  well  as  the  directors. 
officers,  employees,  and  agents  of  such 
partnership's,  sole  proprietorship's  or 
corporation's  subsidianes,  affiliates, 
divisions  and  joint  ventures,  but 
excludes  any  partnership,  sole 
proprietorship  or  corporation,  including 
all  of  its  subsidianes,  affiliates, 
divisions  and  joint  ventures,  which  own, 
are  owned  by.  control  or  are  under 
common  control  with  Brooks.  The  words 
"subsidiary",  "affiliate",  and  "joint 
venture"  refer  to  any  firm  in  which  there 
is  partial  (10%  or  more)  or  total 
ownership  or  control  between 
corporations. 

11  I 

It  IS  ordered  That  Brooks,  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  or  in  connection  with  its 
activities  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  Section  4  of 
the  Federal  Trade  Commission  Act, 
shall  forthwith  cease  and  desisft  from: 

A.  Agreeing  or  combining,  att,jmpting 
to  agree  or  combine,  or  taking  any 
action  in  furtherance  of  any  agreement 
or  combination,  advocating  an 
agreement,  or  organizing  or  cooperating 
with  any  Pharmacy  Firmfs)  to  (1) 
boycott,  refuse  to  enter  into,  withdraw 
from,  or  not  participate  in,  any 
Participation  Agreement  or  (2)  threaten 
to  boycott,  threaten  to  refuse  to  enter 
into,  threaten  to  withdraw  from,  or 
threaten  not  to  participate  in,  any 
participation  agreement: 

B.  For  a  period  of  ten  (10)  years  after 
the  date  this  order  becomes  final,  stating 
or  communicating  in  any  way  to  any 
pharmacy  firm  the  intention  or  decision 
of  Brooks  with  respect  to  entenng  into, 
refusing  to  enter  into,  threatening  to 
refuse  to  enter  into,  participating  in. 
threatening  to  withdraw  from,  or 
withdrawing  from  any  existing  or 
proposed  participation  agreement  into 
which  Brooks  and  the  other  pharmacy 
firm  have  entered,  could  enter  or  are 
considenng  entering: 

C.  For  a  period  of  eight  (8)  years  after 
the  date  this  order  becomes  final. 


advising  any  pharmacy  firm  with 
respect  to  entering  into,  refusing  to  enter 
into,  participating  in,  or  withdrawing 
from  any  existing  or  proposed 
participation  agreement  into  which 
Brooks  and  the  other  pharmacy  firm 
have  entered,  could  enter  or  are 
considering  entering. 

Provided  that  nothing  in  this  order 
shall  prevent  Brooks  from: 

(1)  Exercising  rights  permitted  under 
the  First  .Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding: 

(2)  Subcontracting,  preparing  joint 
bids,  or  jointly  undertaking  with 
pharmacy  firms  to  provide  prescription 
drug  services  under  a  participation 
agreement  if  requested  to  do  so  in 
writing  by  the  third-party  payer 

(3)  Communicating  to  the  public 
truthful,  nondeceptive  statements 
concerning  any  existing  or  proposed 
participation  agreement. 

In  the  event  that  Brooks  is  merged 
into  or  consolidated  with  its  parent 
corporation.  Hook^SupcRx.  Inc.,  the 
provisions  of  Paragraph  II, B.  and  C. 
shall  only  apply  to  activities  related  to 
or  affecting  participation  agreements  in 
New  York.  Massachusetts.  'Vermont, 
New  Hampshire.  Rhode  Island. 
Pennsylvania,  Connecticut,  Maine,  New 
lersey,  and  Maryland. 

HI 

/.'  .';;  ■arther  ordered  ThaX  Brooks: 
.A.  I*rovide  a  copy  of  this  order  within 
thirty  |30)  days  after  the  date  this  order 
becomes  final  to  each  officer,  director, 
employee  pharmacist  who  is  employed 
in  New  York  state,  and  each  employee 
whose  responsibilities  include 
recommending  or  deciding  whether  to 
enter  into  any  participatinn  agreement, 
and  each  employee  who  regularly 
attends  meetings  on  Brooks'  behalf  that 
include  representatives  of  other 
pharmacies;  and 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
provide  each  new  director  and  each 
employee  who  enters  a  position 
described  in  Paragraph  A  a  copy  of  the 
order  within  ten  (10)  days  of  the  date  the 
employee  or  director  assumes  the  new 
position. 

IV 

It  is  further  ordered  That  Brooks; 

A.  File  a  verified,  written  report  with 
the  Commission  within  ninety  (90)  days 
after  the  date  this  order  becomes  final, 
and  annually  thereafter  for  five  (5)  years 
or.  the  anniversary  of  the  date  this  order 


becomes  final,  and  at  such  other  times 
as  the  Commission  may,  by  written 
notice  to  Brooks,  require,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  and  is  complying  with  this 
order 

B,  For  a  period  of  five  (5)  years  afier 
the  date  this  order  becomes  final, 
maintain  and  make  available  to 
Commission  staff  for  inspection  and 
copying  upon  reasonable  notice  all 
documents  generated  by  Brooks  or  that 
come  into  Brooks'  possession,  custody, 
or  control  regardless  of  source,  that 
embody,  discuss  or  refer  to  the  decision 
or  upon  which  Brooks  relies  in  deciding 
whether  to  enter  into  any  participation 
agreement  in  which  Brooks  participates, 
has  participated,  or  has  considered 
participating:  and 

C.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Brooks  such  as.  assignment  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation  or  association, 
change  of  name,  change  of  address, 
dissolution,  the  creation,  sale  or 
dissolution  of  a  subsidiary,  or  any  other 
change  that  may  affect  compliance  with 
this  order.  Provided  however  that  with 
respect  to  the  sale  of  a  single  subsidiary 
consisting  of  three  or  fewer  retail 
locations.  Brooks  shall  provide  such 
advance  notice  as  is  practicable. 

Analysis  of  Proposed  Consent  Orders  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  three 
agreements  to  proposed  consent  orders 
from  Brooks  Drug,  Inc.,  Carl's  Drug  Co.. 
Inc.,  and  Genovese  Drug  Stores,  Inc. 
("proposed  respondents"). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  decide  whether  it  should  withdraw 
from  the  agreements  or  make  final  the 
agreements'  proposed  orders. 

Description  of  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the  three 
proposed  orders  alleges  that  the  three 
proposed  respondents  agreed  to  refuse 
to  participate  in  the  New  York  State 
Employees  Prescription  Program.  The 
complaint  alleges  that  the  agreement 
coerced  the  State  of  New  York  into 
raising  the  prices  paid  to  pharmacies. 
More  specifically,  the  complaint  alleges 
the  following  facts. 

Brooks  Drug,  Inc.  operates  a  chain  of 
drug  stores,  including  approximately  60 


stores  in  New  York  State.  Carl's  Drug 
Co.,  Inc.  operates  a  chain  of  drug  stores. 
including  approximately  42  stores  in 
New  York  State.  Genovese  Drug  Stores, 
Inc.  operates  a  chain  of  drug  stores. 
including  approximately  72  stores  in 
New  York  State.  In  1986.  each  proposed 
respondent  was  a  member  of  the  Chain 
Pharmacy  Association  of  New  York 
State  ("Chain  Association"). 

Customers  often  receive  prescriptions 
through  health  benefit  programs  under 
which  third-party  payers  compensate 
the  pharmacy  according  to  a 
predetermined  formula.  Pharrr.acies  that 
participate  in  such  programs  accept  the 
reimbursement  offered  by  the  third- 
party  payer  as  full  payment  for 
dispensing  prescription  drugs.  The  New 
York  State  Employees  Prescription 
Program  is  a  prescription  drug  benefit 
plan  that  covers  approximately  500,000 
beneficiaries.  In  1986.  proposed 
respondents  participated  in  many 
prescription  drug  benefit  plans. 
including  the  Employees  Prescription 
Program  as  it  existed  prior  to  July  1. 

The  complaint  alleges  that,  in  May 
1986,  New  York  State  solicited 
pharmacies  to  participate  in  the 
Employees  Prescription  Program  under 
terms  that  would  go  into  effect  on  July  1, 
1986.  The  terms  offered  were  generally 
lower  than  the  terms  pharmacies  were 
receiving  under  the  existing  program. 
The  proposed  respondents  purchased 
prescription  drugs  at  an  average  cost 
that  was  below  the  level  of 
reimbursement  that  was  offered.  Each 
proposed  respondent  would  have 
suffered  a  loss  of  customers  if  its 
competitors  had  participated  in  the 
program  at  a  time  when  it  was  not 
participating. 

The  complaint  alleges  that  during  or 
before  March  1986,  the  Chain 
Association  informed  proposed 
respondents  of  the  proposed  terms  of 
the  Employees  Prescription  Program. 
The  Chain  Association  told  me.mbers 
that  it  would  have  a  difficult  time 
opposing  the  terms  of  the  proposed 
program  if  members  were  signed  up  to 
participate  in  the  program.  The  Chain 
Association  held  meetings  at  which 
sonie  members  stated  that  they  would 
not  participate  in  the  Employees 
Prescription  Program.  Many  of  these 
competitors  also  discussed  their 
decisions  not  to  participate  in  tiie 
progra.m  outside  of  Chain  Association 
meetings.  The  complaint  further  alleges 
•hat  through  these  exchanges  of 
mformation  and  other  acts,  proposed 
respondents  agreed  among  themselves 
and  with  others  to  refuse  to  participate 
in  the  Employees  Prescription  Program 
to  coerce  the  State  of  New  York  to 
increase  the  level  of  reimbursement 
under  the  program. 


The  complaint  alleges  that  the 
agreement  to  refuse  to  participate  in  the 
program  injured  consumers  in  New  York 
by  reducing  competition  among 
pharmacy  firms  with  respect  to  third- 
party  prescription  plans.  Furthermore, 
proposed  respondents'  boycott  forced 
New  York  State  to  pay  substantial 
additional  sums  for  prescription  drugs 
provided  to  benefici.Tries  of  the 
Employees  Prescription  Program. 

Description  of  the  Proposed  Consent 
Orders 

The  three  proposed  orders  would 
require  each  of  the  proposed 
respondents  to  cease  and  desist  from 
entering  into  any  agreement  among 
pharm.'ic>  firmw  to  withdraw  from  or 
refuse  to  enter  into  any  participation 
agreement.  The  proposed  orders  would 
also  prohibit  each  of  the  proposed 
respondents,  for  a  period  of  ten  years, 
from  communicating  to  any  pharmacy 
firm  the  proposed  respondent's  decision 
or  intention  to  enter  into  or  refuse  to 
enter  into  any  participation  agreement. 
The  proposed  orders  would  also  prohibit 
each  proposed  respondent,  for  a  period 
of  eight  years,  from  advising  any 
pharmacy  firm  with  respect  to  entering 
into  or  refusing  to  enter  into  any 
participation  agreement. 

The  orders  would  not  prohibit 
proposed  respondents  from:  (a) 
Petitioning  the  government  on  matters 
involving  legislation,  rules  or 
procedures;  (b)  jointly  undertaking  with 
other  pharmacy  firms  to  provide 
prescription  drug  services  so  long  as  the 
third  party  payer  requests  in  writing  that 
the  proposed  respondents  do  so;  or  (c) 
making  truthful  and  nondeceptive  public 
statements  about  existing  or  proposed 
participation  agreements. 

The  orders  would  require  each 
proposed  respondent  to  distribute  a 
copy  of  the  order  to  certain  employees 
and  others,  to  file  compliance  reports,  to 
retain  certain  docum.ents,  and  to  notify 
the  Commission  of  certain  changes  in  its 
corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the  three 
proposed  orders,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  their  terms  in  any  way. 

The  proposed  consent  orders  have 
been  entered  into  for  settlement 
pu.'-poses  only,  and  do  not  constitute  an 
admission  by  any  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 

Donald  S  Clark, 
Secretary. 

(FR  Doc.  8»-102n  Filed  4-28-89-,  8:45  am) 
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16  CFR  Part  13 


[File  Mo  861  0134 


Carl  s  Drug  Co..  Inc  ,  Propcserj 
Consent  Agreement  W'th  An,ifvsi'.  to 
Aid  Public  Comment 

agency:  Federal  iraae  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  Carl's  Drug  Co..  Inc.. 
a  Rome,  NY  based  corporation,  from 
entering  into  any  agreement  with  other 
pharmacy  firms  to  withdraw  from  or 
refuse  to  enter  into  any  participation 
agreement.  They  would  further  be 
prohibited,  for  a  period  of  ten  years, 
from  commujiicating  to  another 
pharmacy  firm  their  decision  or 
intention  to  enter  or  refuse  to  enter  into 
such  a  participation  agreement.  In 
addition,  for  eight  years,  they  would  be 
prohibited  from  advising  another 
pharmacy  firm  on  whether  to  enter  into 
any  participation  agreement 
DATE:  Comments  must  be  received  on  or 
before  Iiine  30, 1989. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/ Office  of  the  Secretary.  Room 
159.  6th  St.  and  Pa.  Ave..  NW  . 
Washington.  DC  20580 
FOR  FURTHER  INFORMATiON  CONTACT: 
Michael  D.  McNeely,  FTC/S-3308, 
Washington,  DC  20580.  (202)  326-2904. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6{f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement(s]  containing  a  consent 
order(s)  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has(ve) 
been  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §  4.9(b)(6)(ii) 
of  the  Commission's  Rules  of  Practice 
(16  CFR  4.9(b)(6){ii). 

List  of  SubjecU  In  16  CFR  Part  13 

Prescription  drugs.  Trade  practices. 
Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Carl's  Drug 
Co..  Inc..  a  corporation,  hereinafter 
sometimes  referred  to  as  "Carl's",  and  it 
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now  app-^nnr.g  that  Car!  s  is  willing  to 
enter  into  an  agreement  containing  an 
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shall  have  the  same  force  and  effect  and 
x^.l^,  be  altered,  modified,  or  set  aside  in 
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corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  and 
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Provided  that  nothing  in  this  order 
shall  nrevpnt  Carl's  frnm 


has  participated,  or  has  considered 
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respondents  participated  in  many 


18542 


Federal  Register  /  Vol    54.  N'c    82  /  M  .n.;..,    May  1.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  82  /  Monday.  May  1.  1989  /  Proposed  Rules 


18.' 1'] 


now  appGnnr.g  that  Carl's  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  ccdse  and  desist  from  the  use  of 
the  acts  and  the  practices  bp;r.^ 
invest. gated. 

/.'  IS  hereby  agn-ed  3y  and  between 
Carl's,  bv  its  duly  authonzed  officer  and 
its  attorni!y,  and  counsel  for  tiie  Federal 
Trade  Commission  that: 

1.  Carl's  13  a  corporation  organized, 
existing,  and  J  jing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  New 
York,  with  its  cfrice  and  principal  place 
of  business  at  Box  203  Success  Drive, 
Rome,  N"w  York  13440. 

2.  Carls  admi's  ail  the  jurisdictional 
facts  set  forth  in  the  draft  of  complaint 
here  attached. 

3.  Carl  8  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findines  fif  fact  qr.d 
conclusions  of  law: 

(c)  All  rights  to  s>^ek  judicial  review  or 
otherwise  to  challerae  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  und'T  the  Equ.d  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  beaimt? 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  w::h  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
with  respect  thereto  publicly  released. 
The  Commission  thereafter  nay  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Car!'s  m  which 
event  it  will  take  such  action  as  it  may 
consider  appropnate,  or  issue  and  serve 
its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding 

5.  This  agreement  is  for  settlen-.f^nt 
purposes  only  and  does  not  ronstitu'e 
an  admission  by  Carl's  that  the  law  has 
been  violated  as  alleged  m  the  draft  of 
complain*  here  attached. 

6.  This  agreement  cop.tempiHt^'s  that. 
if  it  is  accep'ed  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursu.int 
to  the  provisions  of  §  2.34  of  the 
Commission  s  Rules,  the  Commissicn 
may,  withcjt  fiir'her  notice  to  ('.jrl's.  jl) 
issue  its  complaint  tijrrcsp'jnciict;  .n 
form  and  subs^ince  with  !hp  <\'  -a'*. 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  th^' 
proceeding,  and  (2)  rr.dke  information 
public  m  respect  therp'o.  When  so 
entered,  the  order  to  c"  ise  and  desist 


shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Dehvery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to  Carl's 
address,  as  stated  in  this  agreement, 
shall  constitute  service.  Carl's  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Carl's  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Carl's  further  understands 
that  it  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 

Order 


For  purposes  of  the  order,  the 
following  definitions  shall  apply: 

A.  "Carl's"  means  Carls  Drug  Co., 
Inc.,  its  directors,  officers,  agents, 
employees,  divisions,  subsidiaries, 
successors  and  assigns; 

B.  "Third-party  payer"  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  a  pt^rson 
or  entity  agrees  to  pay  for  prescriptions 
dispensed  by  pharmacies  to  indnidua's 
described  in  such  plan  or  program  as 
eligible  for  such  coverage  ("Covered 
Persons"),  and  includes,  but  is  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans;  health 
maintenance  organizations;  preferred 
provider  organizations;  prescription 
service  administrative  organizations: 
and  health  benefit  programs  for 
government  employees,  retirees  or 
dependents; 

C.  "Participation  agreement"  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer 
agrees  to  reimburse  a  pharmacy  for  the 
dispensing  of  prescription  drugs  to 
Covered  Persons,  and  the  pharmacy 
agrees  to  accept  such  payment  from  the 
third-party  payer  for  such  prescriptions 
dispensed  during  the  term  of  the 
agreement; 

D.  "Pharmacy  firm"  means  any 
partnership,  sole  proprietorship  or 


corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  and 
jo;nt  \  entures,  that  owns,  controls  or 
opeiatps  one  or  more  pharmacies, 
including  the  directors,  officers, 
employees,  and  agents  of  such 
partnership,  sole  proprietorship  or 
corporation  as  well  .as  the  directors, 
officers,  en-iploycss,  and  agents  of  such 
pnrtne'ship  s,  sole  proprietorship  s  or 
corporation's  subsidiaries,  affihutes, 
divisions  and  joint  ventures,  but 
excludes  any  partnership,  sole 
proprietorship  or  corporation,  including 
all  of  its  Subsidiaries,  affiliates, 
divisions  and  joint  ventures,  which  ov\n. 
are  owned  by.  control  or  are  under 
conmion  control  with  Carl's  The  words 
"subsidiary",  'affiliate  ",  and  "joint 
venture"  refer  to  anv  firm  in  which  there 
is  partial  {10'''b  o"  more)  or  total 
ownership  or  control  between 
corporations. 

11 

It  in  ordered Thii\  Carl's,  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  or  in  connection  with  its 
activities  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  Section  4  of 
the  Federal  Trade  Commission  Act. 
shall  forthwith  cease  and  desist  from 

A.  Agreeing  or  combining,  attempting 
to  agree  or  combine,  or  taking  any 
action  in  furtherance  of  any  agreement 
or  combination,  advocating  an 
agreement,  or  organizing  or  coopera'ing 
with  any  Pharmacy  Firm(s)  to  (1) 
boycott,  refuse  to  enter  into,  withdraw 
from,  or  not  participate  in,  any 
Participation  Agreement  or  (2)  threaten 
to  Ijcycott,  threaten  to  refuse  to  enter 
into,  threaten  to  withdraw  from,  or 
threaten  not  to  participate  in,  any 
participation  agreement; 

B,  For  a  period  of  ten  (10)  years  after 
the  date  this  order  becomes  final,  stating 
or  communicating  in  any  way  to  any 
pharmacy  firm  the  intention  or  decision 
of  Carl's  with  respect  to  entering  into, 
refusing  tc7.enter  into,  threatening  to 
refuse  to  enter  into,  participating  in, 
threatening  to  withdraw  from,  or 
withdrawing  from  any  existing  or 
proposed  participation  agreement  into 
which  Car!  s  and  the  other  pharmacy 
firm  have  entered,  could  enter  or  are 
considering  entering; 

C  For  a  period  of  eight  (8]  years  after 
the  dote  this  order  becomes  final, 
advising  any  pharmacy  firm  with 
respect  to  entering  into,  refusing  to  er.tei 
into,  participating  in,  or  withdrawing 
from  any  existing  or  proposed 
paitiLipation  agreement  into  whi;.h 
Carls  and  the  other  pharmacy  finrj  h:jve 
entered,  wiuld  enter  or  are  consideiing 
entering. 


Provided  that  nothing  in  this  order 
shall  prevent  Carl's  from: 

(1)  Exercising  rights  permitted  under 
the  First  Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding: 

(2)  Subcontracting,  preparing  joint 
bids,  or  otherwise  jointly  undertaking 
with  pharmacy  firms  to  provide 
prescription  drug  services  under  a 
participation  agreement  if  requested  to 
do  so  in  writing  by  the  third-party  payer: 

(3)  Communicating  to  the  public 
truthful,  nondeceptive  statements 
concerning  any  existing  or  proposed 
participation  agreement, 

III 

it  is  further  ordered  That  Carl's: 

A.  Provide  a  copy  of  this  order  within 
thirty  (30)  days  after  the  date  this  order 
becomes  final  to  each  officer,  director, 
employee  pharmacist  who  is  employed 
in  New  York  state,  and  each  employee 
whose  responsibilities  include 
recommending  or  deciding  whether  to 
enter  into  any  participation  agreement, 
and  each  employee  who  regularly 
attends  meetings  on  Carl's  behalf  that 
include  representatives  of  other 
pharmacies;  and 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
provide  each  new  dir9Ctor  and  each 
employee  who  enters  a  position 
described  in  Paragraph  A  a  copy  of  the 
order  within  ten  (10)  days  of  the  date  the 
employee  or  director  assumes  the  new- 
position. 

IV 

It  is  further  ordered  That  Carl's: 

A.  File  a  verified,  written  report  with 
the  Commission  within  ninety  (90)  days 
after  the  date  this  order  becomes  final. 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may.  liy  written 
notice  to  Carl's,  require  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  and  is  complying  with  this 
order: 

B.  For  a  period  of  five  (5)  years  after 
the  date  'his  order  becomes  final, 
maintain  and  make  available  to 
Commission  staff  for  inspection  and 
copying  upon  reasonable  notice  all 
docuniPiUs  generated  by  Carl's  or  that 
come  into  Carl's  possession,  custody,  or 
control  re,eardless  of  source,  that 
enibody,  discjss  nr  refer  to  the  decision 
or  upon  which  Carl  s  relies  in  deciding 
»^•hether  to  enter  into  any  participation 
ai^reument  in  which  Carl's  participates. 


has  participated,  or  has  considered 

participating:  and 

C  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Carl's  such  as,  assignment  or 
sale  resulting  in  the  emergence  of  a 
successor-corporation  or  association, 
change  of  name,  change  of  address, 
dissolution,  the  creation,  sale  or 
dissolution  of  a  subsidiary,  or  any  other 
change  that  may  affect  compliance  wnth 
this  order 

Anal>  sis  of  Proposed  Consent  Orders  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  three 
agreements  to  proposed  consent  orders 
from  Brocks  Drug.  Inc..  Carl's  Drug  Co., 
Inc.,  and  Genovese  Drug  Stores,  Inc. 
("proposed  respondents"). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
■After  sixty  (60)  days,  the  Commission 
will  decide  whether  it  should  withdraw 
frcm  the  agreements  or  make  final  the 
agreements'  proposed  orders. 

Description  of  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the  three 
proposed  orders  alleges  that  the  throe 
proposed  respondents  agreed  to  refuse 
to  participate  in  the  New  York  State 
Employees  Prescription  Program.  The 
complaint  alleges  that  the  agreement 
coerced  the  State  of  New  York  into 
raising  the  prices  paid  to  pharmacies. 
More  specifically,  the  complaint  alleges 
the  following  facts. 

Brooks  Drug,  Inc.  operates  a  chain  of 
drug  stores,  including  approximately  60 
stores  in  New  York  State.  Carl's  Drug 
Co,.  Inc.  operates  a  chain  of  drug  stores, 
including  approximately  42  stores  in 
New  York  Slate  Genovese  Drug  Stores, 
Inc.  operates  a  chain  of  drug  stores, 
including  approximately  72  stores  in 
New  York  State.  In  1986,  each  proposed 
respondent  was  a  member  of  the  Chain 
Pharmacy  .Association  of  New  York 
State  ("Chain  Association"). 

Customers  often  receive  prescriptions 
through  health  benefit  programs  under 
which  third-party  payers  compensate 
the  pharmacy  according  to  a 
predetermined  formula.  Pharmacies  that 
participate  in  such  programs  accept  the 
reimbursement  offered  by  the  third- 
party  payer  as  full  payment  for 
dispensing  prescription  drugs.  The  New 
York  State  Employees  Prescription 
Program  is  a  prescription  drug  benefit 
plan  that  covers  approximately  5(X),000 
beneficiaries.  In  1986,  proposed 


respondents  participated  in  many 
prescription  drug  benefit  plans, 
including  the  Employees  Prescription 
Program  as  it  existed  prior  to  July  1. 

The  complaint  alleges  that,  in  May 
1986,  New  York  State  sohcited 
pharmacies  to  participate  in  the 
Employees  Prescription  Program  under 
terms  that  would  go  into  effect  on  July  1. 
1986.  The  terms  offered  were  generally 
lower  than  the  terms  pharmacies  were 
receiving  under  the  existing  program. 
The  proposed  respondents  purchased 
prescription  drugs  at  an  average  cost 
that  was  below  the  level  of 
reimbursement  that  was  offered.  Each 
proposed  respondent  would  have 
suffered  a  loss  of  customers  if  its 
competitors  had  participated  in  the 
program  at  a  time  when  it  was  not 
participating. 

The  complaint  alleges  that  during  or 
before  March  1986,  the  Chain 
Association  informed  proposed 
respondents  of  the  proposed  terms  of 
the  Employees  Prescription  Program. 
The  Chain  Association  told  members 
that  it  would  have  a  difficult  time 
opposing  the  terms  of  the  proposed 
program  if  members  were  signed  up  to 
participate  in  the  program.  TTie  Chain 
Association  held  meetings  at  which 
some  members  stated  that  they  would 
not  participate  in  the  Employees 
Prescription  Program.  Many  of  these 
competitors  also  discussed  their 
decisions  not  to  participate  in  the 
program  outside  of  Chain  Association 
meetings.  The  complaint  further  alleges 
that  through  these  exchanges  of 
information  and  other  acts,  proposed 
respondents  agreed  among  themselves 
and  with  others  to  refuse  to  participate 
in  the  Employees  Prescription  Program 
to  coerce  the  State  of  New  York  to 
increase  the  level  of  reimbursement 
under  the  program. 

The  complaint  alleges  that  the 
agreement  to  refuse  to  participate  in  the 
program  injured  consumers  in  New  York 
by  reducing  competition  among 
pharmacy  firms  with  respect  to  third- 
party  prescription  plans.  Furthermore, 
proposed  respondents'  boycott  forced 
New  York  State  to  pay  substantial 
additional  sums  for  prescription  drugs 
provided  to  beneficiaries  of  the 
Employees  Prescription  Program. 

Description  of  the  Proposed  Consent 
Orders 

The  three  proposed  orders  would 
require  each  of  the  proposed 
respondents  to  cease  and  desist  from 
entering  into  any  agreement  among 
pharmacy  firms  to  withdraw  from  or 
refuse  to  enter  into  any  participation 
agreement.  The  proposed  orders  would 
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also  prohibit  each  of  the  proposed 
respondents,  for  a  period  of  ten  years, 
from  commuricating  to  any  pharmacy 
firm  the  prorosed  respondent's  decision 
or  intention  to  enter  into  or  refuse  to 
enter  into  any  participation  agrpement 
The  proposed  orders  would  also  prohibit 
each  proposed  respondent,  for  a  period 
of  eight  years,  from  advising  any 
pharmacy  firm  with  respect  to  entering 
into  or  refusing  to  enter  into  any 
participation  agreement.  I 

The  orders  would  not  prohibit 
proposed  respondents  from'  (,a) 
Petitioning  the  government  on  matters 
involving  legislation,  njies  or 
procedures;  (b)  jointly  undertaking  with 
other  pharmacy  firms  to  provide 
prescription  drug  services  so  long  as  the 
third-party  payer  requests  in  wri'ing 
that  the  propmsed  respondents  do  so:  or 
(c)  making  truthful  and  nondeceptive 
public  statements  about  existing  or 
proposed  participation  agreements, 

The  orders  would  require  eai.h 
proposed  respondent  to  distribute  a 
copy  of  the  order  to  certain  employees 
and  others,  to  file  compliance  reports,  to 
retain  certain  documents,  and  to  notify 
the  Commission  of  certain  changes  in  its 
corporate  structure 

The  purpose  of  this  ana.ysis  is  to 
facilitate  public  comment  on  the  three 
proposed  orders,  and  is  not  intended  to 
constitute  an  official  taiterpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  their  terms  in  any  way 

The  proposed  consent  orders  h^ve 
been  entered  into  for  settlement 
purposes  only,  and  do  not  constitute  an 
admission  by  any  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 
Donald  S,  Clark. 
Secrvtory 
[FR  Doc.  89-10272  Filed  4-28-89;  8:45  am) 
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G«nov«M  Drjg  Stores,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AQCMCY:  Federal  Trade  Commission. 
ACnow:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 

unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  sub)ect  to  final 
Commission  approval,  would  prohibit. 
among  other  things,  Genovese  Dn^g 
Stores.  Inc..  a  .Melville.  N'Y  based 
corporation,  from  entering  into  any 
agreement  with  other  pharmacy  firms  to 
withdraw  from  or  refuse  to  enter  into 


any  participation  agreement.  They 
would  further  be  prohibited,  for  a  penod 
of  ten  years,  from  communicating  to 
another  pharmacy  firm  their  decision  or 
intention  to  enter  or  refuse  to  enter  into 
such  a  participation  agreement,  in 
addition,  for  eight  yeu^s.  they  would  be 
prohibited  form  advising  another 
pharmacy  firm  on  whether  to  enter  into 
any  participation  agreement. 

DATE;  (;;iT::!ients  must  be  received  on  or 

b,;f  ire  [:,.::.-  .JiJ,  1989. 

ADDRESS:  Comments  should  be  directed 
to  FTC/Office  of  the  Secretary,  Room 
159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D  McNeeiy,  FTC/S-3J08. 
Washington,  DC  20580.  (202)  326-2904. 

SUPPLEMENTARY  INFORMATION:  I\ir8uant 
t'.-  sei  tinn  6!  ;n  of  the  Federal  Trade 
CiTimissiun  Aot.  M  Stat.  721.  15  U.S.C, 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement(8)  containing  a  consent 
order(s)  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has(ve) 
been  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  S  4  9(b)(6)(ii) 
of  the  Commission's  Rules  of  Practice 
(16  CFR  4.9(b)(6)(ii)). 

Ust  of  Subjects  in  16  CFR  Part  13 

Prescription  drugs.  Trade  practices. 

.\greement  Containing  Consent  Order  To 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Genovese 
Drug  Stores,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
"Genovese  ",  and  it  now  appearing  that 
Genovese  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
the  practices  being  investigated. 

It  is  hereby  agreed  By  and  between 
Genovese,  by  its  duly  authorized  officer 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Genovese  is  a  corporation 
organized,  existmg  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Stale  of  Delaware,  with  its  office  and 
principal  place  of  business  at  80  Marcus 
Drive,  Melville.  NY  11747. 

2.  Genovese  admits  all  the 
lunsdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Genovese  waives: 


(a)  Any  further  procedural  steps: 

(b)  The  requirement  thai  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  .Ml  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  justice  Act. 

4  This  agreement  shall  not  become 
par*  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  wiH 
be  placed  on  'he  public  record  for  a 
pe.nnd  of  sixty  (60!  days  and  information 
with  respect  thereto  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Genovese,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  rerjuire]  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  bv  Genovese  that  the  law- 
has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

6.  This  agreement  contemplates  that. 
if  it  is  accepted  by  the  Commi*sion,  ai\d 
if  such  acceptance  is  not  subsequently 
withd.'awn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Com.T.ission's  Rules,  the  Commission 
may,  without  further  notice  to  Genovese. 
(1)  issue  its  complaint  corresponding  in 
form  and  substance  with  the  draff 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  rease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service  Delivery  by  the  US  Postal 
Servu  e  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
Genovese's  address,  as  slated  in  this 
agreement,  shall  constitute  service. 
Genovese  waives  any  right  it  may  have 
to  any  other  manner  of  service  The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 


7.  Genovese  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Genovese  further  understands 
that  it  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 

Order 

I 

For  purposes  of  the  order,  the 
following  definitions  shall  apply; 

A.  "Genovese"  means  Genovese  Drug 
Stores.  Inc.,  its  directors,  officers, 
agents,  employees,  divisions, 
subsidiaries,  successors  and  assigns; 

B.  "Third-party  payer "  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  a  person 
or  entity  agrees  to  pay  for  prescriptions 
dispensed  by  pharmacies  to  individuals 
described  in  such  plan  or  program  as 
eligible  for  such  coverage  ("Covered 
Persons"),  and  includes,  but  is  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans:  health 
maintenance  organizations:  preferred 
provider  organizations:  prescription 
service  administrative  organizations, 
and  health  benefit  programs  for 
government  employees,  retirees  or 
dependents; 

C.  "Participation  agreement"  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer 
agrees  to  reimburse  a  pharmacy  for  the 
dispensing  of  prescription  drugs  to 
Covered  Persons,  and  the  pharmacy 
agrees  to  accept  such  payment  from  the 
third-party  payer  for  such  prescriptions 
dispensed  during  the  term  of  the 
agreement; 

D.  "Pharmacy  firm"  m.ear.s  any 
partnership,  sole  proprietorship  or 
corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  and 
joint  ventures,  that  owns,  controls  or 
operates  one  or  more  pharmacies, 
including  the  directors,  officers, 
employees,  and  agents  of  such 
partnership,  sole  proprietorship  or 
corporation  as  well  as  the  directors, 
officers,  employees,  and  agents  of  such 
partnership's,  sole  proprietorship's  or 
corporation's  subsidiar'  s,  affiliates, 
di'.isions  and  joint  ven'i  res.  but 
excludes  any  partnershi,',  sole 
proprietorship  or  cu'  j^oration,  including 
all  of  its  subsidiaries,  affiliates, 
divisions  and  joint  ventures,  which  own. 
are  owned  by,  control  or  are  under 
common  control  with  Genovese.  The 


words  "subsidiary",  "affiliate",  and 
"joint  venture"  refer  to  any  firm  in 
which  there  is  partial  (10%  or  more)  or 
total  ownership  or  control  between 
corporations. 

11 

It  is  ordered  That  Genovese,  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  or  in  connection  with  its 
activities  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  Section  4  of 
the  Federal  Trade  Commission  Act, 
shall  forthwith  cease  and  desist  from: 

A.  Agreeing  or  combining,  attempting 
to  agree  or  combine,  or  taking  any 
action  in  fiirtherance  of  any  agreement 
or  combination,  advocating  an 
agreement,  or  organizing  or  cooperating 
with  any  Pharmacy  Firra(sJ  to  (1) 
boycott,  refuse  to  enter  into,  withdraw 
from,  or  not  participate  in,  any 
rarticipatum  Agreement  or  (2)  threaten 
to  boycott,  threat  to  refuse  to  enter  into, 
threaten  to  withdraw  from,  or  threaten 
not  to  participate  in.  any  participation 
agreement: 

B.  For  a  period  of  ten  (10)  years  after 
the  date  this  order  becomes  final,  stating 
or  com.municating  in  any  way  to  any 
pharmacy  firm  the  intention  or  decision 
of  Genovese  with  respect  to  entering 
into,  refusing  to  enter  into,  threatening 
to  refuse  to  enter  into,  participating  in, 
threatening  to  withdraw  from,  or 
withdrawing  from  any  existing  or 
proposed  participation  agreement  into 
which  Genovese  and  the  other 
pharmacy  firm  have  entered,  could  enter 
or  are  considering  entering: 

C.  For  a  period  of  eight  (8)  years  after 
the  date  this  order  becomes  final, 
advising  any  pharmacy  firm  with 
respect  to  entering  into,  refusing  to  enter 
into,  participating  in,  or  withdrawing 
from  any  existing  or  proposed 
participation  agreement  into  which 
Genovese  and  the  other  pharmacy  firm 
have  entered,  could  enter  or  are 
considering  entering. 

Provided  that  nothing  in  this  order 
shall  prevent  Genovese  from: 

(1)  Exercising  rights  permitted  under 
the  First  Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding: 

(2)  Subcontracting,  preparing  joint 
bids,  or  otherwise  jointly  undertaking 
with  pharmacy  firms  to  provide 
prescription  drug  services  under  a 
participation  agreement  if  requested  to 
do  so  in  writing  by  the  third-party  payer 

(3)  Communicating  to  the  public 
truthful,  nondeceptive  statements 


concerning  any  existing  or  proposed 
participation  agreement 

ni 

//  is  further  ordered  Thai  Genovese; 

A.  Provide  a  copy  of  this  order  within 
thirty  (30)  days  after  the  date  this  order 
becomes  fmal  to  each  officer,  director, 
employee  pharmacist  who  is  employed 
in  New  York  state,  and  each  employee 
whose  responsibilities  include 
recommending  or  deciding  whether  to 
enter  into  any  participation  agreement 
and  each  employee  who  regularly 
attends  meetings  on  Genovese's  behalf 
that  include  representatives  of  other 
pharmacies;  and 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
provide  eech  new  director  and  each 
employee  who  enters  a  position 
described  in  Paragraph  A  a  copy  of  the 
order  within  ten  (10)  days  of  the  date  the 
employee  or  director  assumes  the  new 
position. 

rv 

//  is  further  ordered  That  Genovese: 

A.  File  a  verified,  written  report  with 
the  Commission  within  ninety  (90)  days 
after  the  date  this  order  becomes  final, 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may.  by  written 
notice  to  Genovese.  require,  setting  forth 
in  detail  the  manner  and  form  in  which 
it  has  complied  and  is  complying  with 
this  order 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final 
maintain  and  make  available  to 
Commission  staff  for  inspection  and 
copying  upon  reasonable  notice  all 
documents  generated  by  Genovese  or 
that  come  into  Genovese's  possession, 
custody,  or  control  regardless  of  source, 
that  embody,  discuss  or  refer  to  the 
decision  or  upon  which  Genovese  relies 
in  deciding  whether  to  enter  into  any 
participation  agreement  in  which 
Genovese  participates,  has  participated, 
or  has  considered  participating:  and 

C.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  lo  any  proposed 
change  in  Genovese  such  as.  assignment 
or  sale  resulting  in  the  emergence  of  a 
successor  corporation  or  association, 
change  of  name,  change  of  address, 
dissolution,  the  creation,  sale  or 
dissolution  of  a  subsidiary,  or  any  other 
change  that  may  affect  compliance  wilh 
this  order. 

Analysis  of  Proposed  Consent  Orders  lo 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  lo  final  approval,  three 
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agreements  to  proposed  consent  orders 
from  Brooks  Drug,  Inc..  Carl's  Drug  Co. 
Inc.,  and  Genovese  Drug  Stores,  Inc. 
("proposed  respondents"). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  decide  whether  it  should  withdraw 
from  the  agreements  or  make  final  the 
agreements  proposed  orders. 

Description  of  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the  three 
proposed  orders  alleges  that  the  three 
proposed  respondents  agreed  to  refuse 
to  participate  in  the  New  York  State 
Employees  Prescription  Program.  The 
complaint  alleges  that  the  agreement 
coerced  the  State  of  New  York  into 
raising  the  prices  paid  to  pharmacies 
More  specifically,  the  complaint  allpges 
the  following  facts. 

Brooks  Drug.  Inc.  operates  a  chain  of 
drug  stores,  including  approximately  60 
stores  in  New  York  State.  Carl's  Drug 
Co.,  Inc.  operates  a  chain  of  drug  stores, 
including  approximately  42  stores  in 
New  York  State,  Genovese  Drjg  Stores, 
Inc.  operates  a  chain  of  drug  stores, 
including  approximately  72  stores  in 
New  York  State  In  1986,  each  proposed 
respondent  was  a  member  of  the  Cham 
Pharmacy  Association  of  New  York 
State  ("Chain  Association ') 

Customers  often  receive  prescriptions 
through  health  benefit  programs  under 
which  third-party  payers  comppn.&ate 
the  pharmacy  according  to  a 
predetermined  formula.  Pharmacies  that 
participate  in  such  programs  accept  the 
reimbursement  offered  by  the  third- 
party  payer  as  full  payment  for 
dispensing  prescription  drugs.  The  New 
York  State  Employees  Prescnption 
Program  is  a  prescription  drug  benefit 
plan  that  covers  approximately  500.000 
beneficiaries.  In  1986,  proposed 
respondents  participated  in  many 
prescription  drug  benefit  plans, 
including  the  Employees  Prescnption 
Program  as  it  existed  prior  to  [uly  1. 

The  complaint  alleges  that,  in  May 
1986,  New  York  State  solicited 
pharmacies  to  participate  in  the 
Employees  Prescription  Program  under 
terms  that  would  go  into  effect  on  July  1, 
1986.  The  terms  offered  were  generally 
lower  than  the  terms  pharmacies  were 
receiving  under  the  existing  program. 
The  proposed  respondents  purchased 
prescription  drugs  at  an  average  cost 
that  was  below  the  level  of 
reimbursement  that  was  offered.  Each 
proposed  respondent  would  have 


suffered  a  loss  of  customers  if  its 
competitors  had  participated  in  the 
program  at  a  time  when  it  was  not 
participating. 

The  complaint  alleges  that  during  or 
before  March  1986.  the  Chain 
Association  informed  proposed 
respondents  of  the  proposed  terms  of 
the  Employees  Prescnption  Program. 
The  Chain  Association  told  members 
thdt  it  would  have  a  difficult  time 
opposing  the  terms  of  the  proposed 
program  if  members  were  signed  up  to 
participate  in  the  program.  The  Chain 
Association  held  meetings  at  which 
some  members  stated  that  they  would 
not  participate  in  the  Employees 
Prescnption  Program.  Many  of  these 
competitors  also  dscussed  their 
decisions  not  to  participate  in  the 
program  outside  of  Chain  Association 
meetings.  The  complaint  further  alleges 
that  through  these  exchanges  of 
information  and  other  act.s.  proposed 
respondents  agreed  among  'heniflves 
and  with  ethers  to  refuse  to  pa.'-ticipate 
in  the  Employees  Prescription  Program 
to  coerce  the  State  of  New  York  to 
increase  the  level  of  reimbursement 
under  the  program. 

The  complaint  alleges  that  the 
Hgreement  to  refuse  to  participate  in  the 
program  injured  consumers  in  New  York 
by  reducing  competition  among 
pharmdcy  firms  with  respect  to  third- 
party  prescnption  plans,  Furthermore, 
proposed  respondents  boycott  forced 
New  York  State  to  pay  substantial 
additional  sums  for  prescription  drugs 
provided  to  beneficiaries  of  the 
Employees  Prescnption  Program. 

Description  of  the  Proposed  Consent 
Orders 

The  three  proposed  orders  would 
require  each  of  the  proposed 
respondents  to  cease  and  desist  from 
entering  into  any  agreement  among 
pharmacy  firms  to  withdraw  from  or 
refuse  to  enter  into  any  participation 
agreement.  The  proposed  orders  would 
also  prohibit  each  of  the  proposed 
respondents,  for  a  period  ol  ten  years, 
from  communicating  to  any  pharmacy 
firm  the  proposed  respondent's  decision 
or  intention  to  enter  into  or  refuse  to 
enter  into  any  participation  agreement. 
The  proposed  orders  would  also  prohibit 
each  proposed  respondent,  for  a  period 
of  eight  years,  from  advising  any 
pharmacy  firm  with  respect  to  entering 
into  or  refusing  to  enter  into  any 
participation  agreement. 

The  orders  would  not  prohibit 
proposed  respondents  from;  (a) 
petitioning  the  government  on  matters 
involving  legislation,  rules  or 
procedures;  (b)  jointly  undertaking  with 
other  pharmacy  firms  to  provide 


prescription  drug  services  so  long  as  the 
third-party  payer  requests  in  writing 
that  the  proposed  respondents  do  so;  or 

(c)  making  trulhful  and  nondeccptive 
public  statements  about  existing  or 
proposed  participation  agreements. 

The  orders  would  require  each 
proposed  respondent  to  distribute  a 
copy  of  the  order  to  certain  employees 
and  ethers,  to  Hie  compliance  reports  to 
retain  certain  documents,  and  to  notify 
the  Co.mm.ission  of  certain  changes  in  its 
corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  oii  the  tlui-e 
propo<!ed  orders,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
t3  modify  their  terms  in  any  way. 

The  proposed  consent  orde.-s  have 
been  entered  into  for  settlement 
purposes  only,  and  do  not  constitute  an 
admission  by  any  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 
Donald  S.  Clark, 
Sficrptary. 
[FR  Doc.  89-10273  Filed  4-28-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

IDoc«(etS-015] 

Electric  Power  Generation, 
Transmission,  and  Districution; 
Eleciricai  Protective  Equipmenl; 
Extension  of  Comment  Period 

AQENCY:  Occupational  Safety  and 
Health  Adimnistration,  U.S.  Department 
of  Labor. 

ACTION:  Proposed  rule;  ex'.ansicn  cf 
comment  period. 

summary:  The  Occupational  Safety  and 

Health  Administration  (CShLA)  is 
extending  the  period  for  the  submission 
of  comments  to  the  proposed  electric 
power  generation,  transmission,  and 
distribution  and  electrical  protective 
equipment  standards  published  in  the 
Federal  Register  on  January  31, 1989  (54 
FR  4974).  This  extension  is  in  response 
to  a  request  Fded  with  OSHA  by 
industry  organizations.  Interested 
parties  are  given  an  additional  31  days 
to  comment  on  this  proposal. 

DATES:  Written  comments  on  these 
proposed  rules  must  be  postmarked  by 
June  1, 1989. 


ADDRESS:  All  comments  should  be  sent 
in  quadruplicate  to  Docket  OfTicen 
Docket  S-OIS.  Rm.  N2834;  OSHA.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.;  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  F.  Foster;  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N3637;  200 
Constitution  Avenue  NW.;  Washington, 
DC  20210  (202-523-8148). 
SUPPtEMENTARY  INFORMATION:  This 
document  was  prepared  under  the 
direction  of  Alan  C.  McMillan.  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC  202ia 

This  document  is  issued  under 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1593. 1599.  29  U.S.C.  653,  655,  657), 
Secretary  of  labor's  Order  No.  9-83  (48 
FR  35736),  and  29  CFR  Part  1911. 

Signed  at  Washington,  DC  this  25th  day  of 
April.  1989. 

Alan  C  McMillan. 

Acting  Assistant  Secretary-  ofl^lfor 
[FR  Doc  89-10309  Filed  4-2ft-89;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  98a 

Military  Whistlet)lower  Protection 

agency:  Inspector  General.  Department 
of  Defense. 


ACTION:  Proposed  rule. 


summary:  This  part  provides  policy  and 
implements  the  military  whistleblower 
protection  provisions  contained  in  Pub. 
L.  100-456.  It  applies  to  all  DoD 
components  and  personnel  and 
establishes  responsibilities,  authorities, 
and  operating  procedures  to  ensure  that 
military  members  of  the  Armed  Forces 
are  protected  from  reprisal  for  making 
lawful  communication  with  a  member  of 
Congress  or  an  Inspector  General  in 
which  the  member  makes  a  complaint  or 
discloses  information  that  the  member 
reasonably  believes  evidence  a 
violation  of  law  or  regulation; 
mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  safety. 
This  part  specifically  provides  for  the 
reporting  and  investigating  of  reprisal 
allegations.  It  also  provides  for  remedies 
when  reprisal  is  found,  including 
disciplinary  action  against  persons 
taking  reprisal,  and  the  correction  of 
military  records  when  appropriate. 


DATE;  Com.ments  must  be  received  by 

May  31, 1989. 

ADDRESS:  Office  of  the  Inspector 
General.  Department  of  Defense.  4O0 
Army  Na\7  Drive.  Arlington.  VA  22202- 
2884. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  M,  Campbell  telephone  (.^OS)  897- 

66.se. 

supplementary  INFORMATION: 

List  of  Subjects  in  32  CFTi  Part  98a 

Armed  forces.  Fraud.  Investigations. 

Accordingly.  Title  32  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  to  add  Part  98a  as  follows: 

PART  98a— MILITARY 
WHISTLEBLOWER  PROTECTION 

Sec 

98a  1     I^irpose. 
9fia.2     Applicability'  and  scope. 
Ma. 3     Definitions 
98a.4    Policy 
988  5    Responsibilities, 
9fia.6     Authority. 
Appendix — Operatma  Procedures. 
Authority:  10  U.S  C.  1034:  Pub.  L  100-456 

J  983.1    Purpose. 

This  document  provides  pnliry  and 
implements  Pub  L.  lOO-^.se  that 
establishes  protection  against  reprisal 
for  military  members  of  the  Armed 
Forces  for  making  a  lawful 
communication  to  a  Member  nf 
Congress  or  an  Inspector  Genera!  in 
which  the  member  makes  a  complaint  or 
discloses  information  that  the  member 
reasonably  believes  evidences  a 
violation  of  law  or  regulation;  or 
mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  safety.  It 
sets  forth  responsibilities  and 
authorities  for  such  protection  and 
prescribes  operating  procedures 
(Appendix). 

§  9Ba.2    Appiicat)inty  and  scope. 

This  part  ,'ipplies  to  all  DoD  personnel 
and  to  the  Office  of  the  Secretarj'  of 
Defense  (OSD),  the  Military 
Departments  (intiluding  their  National 
Guard  and  reserve  components),  the 
Joint  Chiefs  of  Staff  (JCS).  the  Unified 
and  Specified  Commands,  the  Inspector 
General  and  the  Defense  Agencies, 
including  nonappropriated  fund 
activities  (hereafter  referred  to 
collrctivpjy  as  "DoD  Components"). 

§  MaJ    Dsflnitions. 

(a)  Communication.  Any  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General 


(b)  hhaiher  of  Congress.  Any 
Delegiite  ut  Resident  Commissioner  to 
Congres,s 

(c)  Inspector  General.  An  Inspector 
General  appointed  under  the  inspector 
General  Act  of  1H  H   ind  an  oflicerof 
the  armed  forces  ass  vrned  or  detailed 
under  Service  m.'  ;  ,t  oris  to  serve  as  an 
Inspector  Gent  :  i    i '  my  command  level 
in  one  of  the  M  i);,ir>  IJepartments. 

(d)  Board  for  the  Correction  of 
Military  Records.  Any  board 
empowered  under  10  U.S.C.  1552  to 
recommend  correction  of  military 
records  to  the  Secretary  of  the  Mihtary 
Department  concerned. 

(e)  Correction  Action.  Any  action 
deemed  necessary  to  make  the 
complainant  whole;  changes  in  agency 
regulations,  or  practices;  administrative 
or  disciplinary  action  against  offending 
personnel;  or  referral  to  the  VS. 
Attorney  General  or  Court  Martial 
convening  authority  of  any  evidence  of 
criminal  violation. 

(f)  Member  of  the  Armed  Forces.  All 
Regular  and  Reserve  component  officers 
(commissioned  and  warrant)  and 
enlisted  members  of  the  Army.  Navy, 
Air  Force,  Marine  Corps,  and  the  Coast 
Guard  when  operating  as  part  of  the 
Navy,  on  active  duty,  and  Reserve 
component  officers  (commissioned  and 
warrant)  and  enlisted  members  whether 
on  active  duty,  on  inactive  duty  for 
training,  or  not  in  a  training  status.  This 
definition  includes  professors  and 
cadets  of  the  Military  Service  academies 
and  ofGcers  and  enlisted  members  of  the 
National  Guard. 

(g)  Reprisal.  Taking  or  threatening  to 
take  an  unfavorable  personnel  action  or 
withholding  or  threatening  to  withhold  a 
favorable  personnel  action  against  a 
member  for  making  or  preparing  to 
make  a  communication  to  a  Member  of 
Congress  or  an  Inspector  General 

(h)  Personnel  Action.  Any  action 
taken  with  respect  to  a  member  of  the 
Armed  Forces  which  affects  or  has  the 
potential  to  affect  the  member's  cmreni 
position  or  his  career.  Such  actions 
include:  a  promotion;  a  disciplinary  or 
other  corrective  action;  a  transfer  or 
reassignment  a  performance  evaluation; 
a  decision  concerning  pay.  i^enefits. 
awards  or  training:  any  other  significant 
change  in  duties  or  responsibilities 
inconsistent  with  the  member's  rank. 

§  96a  4    Policy. 

(a)  No  person  shall  restrict  a  member 
of  the  Armed  Forces  from  lawfully 
communicating  with  a  Member  of 
Congress  or  an  Inspector  General. 

[b)  It  is  DoD  policy  that  members  of 
the  Armed  Forces  shall  be  free  from 
reprisal  for  making  or  preparing  to  make 
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(6)  If  the  Board  determines  that  a 
personnel  action  was  taken  in  reprisal 

t t r a  >   , 


(2)  Publicize  the  content  of  this  part  to 
ensure  that  military  and  other  DoD 


communication,  subject  matter,  and  the  name 
of  the  person  or  officer  to  whom  the 
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lawful  communications  to  Members  of 
Congress  and  Inspectors  General 

(c)  Any  employee  or  member  of  the 
Armed  Forces  who  has  the  authority  to 
take,  direct  others  to  take,  recommend 
or  approve  any  personnel  action  shall 
not.  under  such  authority,  take. 
withhold,  threaten  to  take,  or  threaten  to 
withhold  a  personnel  action  with 
respect  to  any  member  of  the  ."Xrmed 
Forces  in  reprisal  for  making  or 
preparing  to  make  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General. 

S»«a.5    Rssponsibilltivt. 

(a)  The  Inspector  General,  Department 
of  Defense  (IG,DoD)  shall: 

(1)  Expeditiously  initiate  an 
investigation  of  any  allegation 
submitted  to  the  IG,  DoD  under  this  part 
by  a  member  of  the  Armed  Forces  that  a 
personnel  action  has  been  taken  'or 
threatened)  in  reprisal  for  making  or 
preparing  to  make  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General  ;n 
which  the  member  makes  a  compLiint  or 
discloses  information  that  the  mf-mber 
reasonably  believes  evidences  a 
violation  of  law  or  regulation:  or 
mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  health  or 
safety.  The  IG,  DoD  may  request  the 
appropriate  DoD  Component  Inspector 
General  conduct  the  investigation.  No 
mvestigation  is  required  when  such 
allegation  is  submitted  more  than  60 
days  after  the  military  member  became 
aware  of  the  personnel  action  th-it  ;s  the 
subject  of  the  allegation. 

(2)  Initiate  a  separate  investigation  of 
the  information  the  member  believes 
evidences  wrongdoing  if  such 
investigation  has  not  already  been 
initiated.  No  investigation  is  required  if 
the  information  that  the  member 
believes  evidences  wrongdoing  relates 
to  actions  which  took  place  during 
combat. 

(3)  Complete  the  investigation  of  the 
allegaticT  of  repnsal  and  issue  a  rep^jrt 
within  90  da\  s  of  the  receipt  of  the 
allegation.  If  a  determination  is  made 
that  the  report  cannot  be  issued  within 
90  days  of  receipt  of  the  allegation, 
notify  the  .'\ssistant  Secretary  of 
Defense  (Force  Management  and 
Personnel)  (ASD(FM&P))  and  the 
member  or  former  member  making  the 
allegation  of  the  reasons  the  report  will 
not  be  submitted  within  that  time  and 
when  the  report  will  be  submitted. 

(4)  Prepare  report  of  the  results  of  the 
investigation.  The  report  will  include  a 
thorough  review  of  the  facts  and 
circumstances  relevant  to  the  alles^ation. 
the  relevant  documents  acquired  during 


the  investigation,  and  summaries  of 

interviews  conducted. 

(5)  Submit  a  copy  of  the  report  of 
investigation  to  the  ASD(FM&P)  and  to 
the  member  or  former  member  making 
the  allegation  not  later  than  30  days 
after  the  completion  of  the  investigation. 
The  copy  of  the  report  issued  to  the 
member  may  exclude  any  information 
not  otherwise  available  to  him/her 
under  "DoD  Freedom  of  Information  Act 
Program."  (32  CFR  Part  285) 

(6)  At  the  request  of  a  Board  for  the 
Correction  of  Military  Records,  submit  a 
copy  of  the  investigative  report  to  the 
Board 

(7)  At  the  request  of  a  Board  for  the 
Correction  of  Military  Records,  gather 
further  evidence  and  issue  a  further 
report  of  the  Board 

Ifi)  .After  the  final  action  m  any 
allegation  filed  under  this  part, 
whenever  possible,  interview  the  person 
who  made  the  allegation  to  determine 
the  views  of  that  person  on  the 
disposition  of  the  matter. 

(9)  Review  and  determine  the 
adequacy  of  any  DoD  Component 
Inspector  General  investigation  of 
allegations  of  repnsal  for  making  or 
prepanng  to  make  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General 
conducted  under  the  provisions  of  Pub. 
L.  l(X)-}56  amd  at  the  request  of  the  IG, 
DoD.  If  such  inquiry  is  found 
inadequate,  initiate  an  investigation  to 
correct  the  inadequacies  or  assure  that 
'he  DoD  Component  corrects  the 
madeauacies. 

(b)  Inspector  Generals  of  DoD 
Component  shall: 

|1]  Upon  receipt  of  a  member's 
allegation  of  reprisal  for  making  or 
preparing  to  make  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General. 
expeditiously  investigate  the  allegation 
and  notify  the  IG.  DoD.  of  the  initiation 
and  the  expected  date  of  completion  of 
such  investigation.  No  investigation  is 
required  when  such  allegation  is 
submitted  more  than  6<)  days  after  the 
military  m.ember  became  aware  of  the 
personnel  action  that  is  the  subject  of 
the  allegation, 

(2)  Upon  completion  of  an 
investigation  into  an  allegation  that  a 
member  or  former  member  suffered 
repnsal.  forward  a  copy  of  the 
investigative  report  to  the  head  of  the 
DoD  Component,  and  the  member.  The 
copy  of  the  report  issued  to  the  member 
ma\  exclude  any  information  not 
otherwise  available  to  him/'her  under  32 
CFR  Part  28.5. 

(3)  For  those  investigations  done  at 
the  request  of  the  IG,  DoD,  within  90 
days  of  the  receipt  of  the  allegation. 


provide  the  IG,  DoD  with  an 
investigative  report  containing  a 
thorough  review  of  the  facts  and 
circumstances  relevent  to  the  allegation, 
documents  acquired  during  the 
investigation,  and  summaries  of 
inten/iews  conducted, 

(4)  At  the  request  of  a  Board  for  the 
Correction  of  Military  Records,  submit  a 
copy  of  the  investigative  report  to  the 
Board. 

(5)  At  the  request  of  a  Board  for  the 
Correction  of  Military  Records,  gather 
further  evidence  and  issue  a  further 
report  to  the  Board. 

(c)  The  Boards  for  the  Correction  of 
Military  Records  (BCMR)  shall: 

(1)  Determine  whether  the  resolve  an 
application  for  the  correction  of  records 
made  by  a  member  or  former  member  of 
the  armed  forces  who  has  filed  a  timely 
complaint  with  the  IG,  DoD  alleging  a 
personnel  action  was  taken  in  reprisal 
for  making  or  preparing  to  make  a 
lawful  communication  to  a  member  of 
Congress  or  an  Inspector  General,  in 
accordance  with  the  provisions  of  10 
U.S.C.  1552.  This  may  include  the  receipt 
of  oral  argument,  examining  and  cross- 
examining  witnesses,  taking  depositions 
and  conducting  an  evidentiary  hearing 
at  the  Board's  discretion. 

(2)  Review  the  report  of  any 
investigation  into  the  member's 
allegation  of  reprisal  conducted  by  the 
IG.  DoD  or  the  IG  of  a  DoD  Component. 

(3)  As  deemed  necessary,  request  that 
the  IG,  DoD,  or  the  IG  of  the  DoD 
Component  originally  investigating  the 
allegation,  gather  futher  evidence. 

(4)  If  the  Board  elects  to  hold  an 
administrative  hearing,  the  member  may 
be  represented  by  a  judge  advocate  if: 

(i)  The  IG,  DoD  report  of  investigation 
finds  there  is  probable  cause  to  believe 
that  a  personnel  action  was  taken, 
withheld,  or  threatened  in  reprisal  for 
the  member  making  or  preparing  to 
make  a  lawful  communication  to  a 
Member  of  Congress  or  an  Inspector 
General; 

(ii)  The  Judge  Advocate  General 
concerned  determines  that  the  case  is 
unusually  complex  or  otherwise  requires 
judge  advocate  assistance  to  ensure 
proper  presentation  of  the  legal  issues  in 
the  case:  and 

(iii)  The  member  is  not  represented  by 
outside  counsel  chosen  by  the  member. 

(5)  If  the  Board  elects  to  hold  an 
administrative  hearing,  assure  that  the 
member  may  examine  witnesses  through 
deposition,  serve  interrogatories,  and 
request  the  production  of  evidence, 
including  evidence  contained  in  an 
Inspector  General  investigatory  record, 
but  not  included  in  the  report  released 
to  the  member. 


(6)  If  the  Board  determines  that  a 
personnel  action  was  taken  in  reprisal 
for  a  member  or  former  member  making 
or  preparing  to  make  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspectm  Generdl.  ;he 
Board  may  forward  its  recommendation 
to  the  Secretary  concerned  for 
appropriate  administrative  or 
disciplinary  action  aqainst  the 
individual  or  individuiils  who  com.mitted 
the  action. 

(d)  The  Assistant  Secretary  of 
Defense  [Force  Management  & 
Personnel)  (ASD(FM&PiJ  shall: 

(1)  Review  and  process,  under  tiie 
standards  and  procedures  n  paragraph 
5  of  the  .'\ppendix  to  this  paf-t.  request 
from  members  or  former  members  of  the 
Armed  Forces  for  review  of  final 
decisions  of  a  Secretary  of  a  Military 
Department  on  applications  for 
correction  of  military  records  decided 
under  provisions  of  ihis  part 

(2)  Notify  the  IG,  UoD  of  dec^sons 
made  on  requests  for  review  of  a  final 
decision  of  a  Secretary  of  a  Military 
Department  on  an  application  for 
correction  of  n^litary  records  submitted 
under  provisions  of  this  Directive 

(e)  Secretaries  of  Militdry 
Departments  or  their  designees  under  10 
U,S.C.  1552.  shall: 

(1 1  Within  180  days  of  its  receipt,  issue 
a  final  decision  on  an  application  for  the 
correction  of  military  records  from  a 
member  or  former  member  alleging 
reprisal  for  making  or  preparing  to  make 
a  lawful  communication  to  .Members  of 
Congress  or  an  Inspector  General.  When 
the  final  decision  does  ni^  grant  the  full 
relief  requested  by  the  m.  mber,  advise 
the  member  thi.t  withm  90  days  he  and/ 
or  she  may  request  the  Secretary  of 
Defense  reconsider  the  decision. 

(;;]  Wiien  reprisal  is  found,  take 
appropnate  corrective  action  including 
the  correction  of  the  records  of  the 
military  member  in  accordance  with 
sections  1552  and  1553.  Title  10,  U.S.C. 

(3)  Ensure  that  administrative  or 
disciplinary  action,  if  appropriate,  is 
taken  against  individuals  found  to  have 
taken  reprisal  against  a  member  for 
making  or  preparing  to  m^-ike  a 
communication  to  a  Member  of 
Congress  or  an  Inspector  General 

(4)  Notify  the  IG.  Dod  of  a  decision  on 
an  application  for  the  correction  of 
military  records  received  from  a  member 
or  former  member  alleging  reprisal  for 
m.aking  or  preparing  to  m.ike  a  lawful 
communication  to  a  Member  of 
Congress  or  an  Inspector  General  and  of 
any  disciplinary  action  taken. 

(f)  DoD  Components  shall: 

(1)  Bases  on  an  Inspector  General 
investigative  report,  take  appropriate 
corrective  action. 


(2)  Publicize  the  content  of  this  part  to 

ensure  that  military  and  other  DoD 
personnel  fully  understand  the  scope 
and  application  of  the  part.  The 
publicity  should  include  the  definition  of 
"communication"  and  the  procedures  for 
filing  a  complaint. 

§  98a.6    Auttiority. 

(a)  The  Assistant  Secretary  of  Defense 
(Force  Management  &  Personnel) 
(ASD[FM8tPl  is  hereby  delegated 
authority  to: 

(1)  Have  access  to  all  research, 
reports,  investigations,  audits,  reviews, 
documents,  papers  or  any  other  material 
necessary  to  carry  out  the 
responsibilities  of  §  98a.5(d). 

(2)  Request  the  Secretaries  of  the 
Military  Departments  to  comment  on 
and  make  available  for  review,  if 
necessarj'.  evidence  considered  by  a 
Board  for  Correction  of  Military  Records 
in  cases  in  which  the  Secretary  is 
requested  to  reconsider  the  final 
decision  of  the  Secretary  concerned. 

(3)  Issue  instructions  to  amplify  or 
amend  the  procedures  in  paragraph  5  of 
Appendix  to  this  part  as  may  be 
necessary  to  implement  the 
responsibilities  of  |  98a. 5(d). 

(b)  The  Secretary  of  Defense  shall, 
upon  receipt  of  a  timely  request  from  a 
member  or  former  member,  make  a 
decision  to  uphold  or  reverse  the 
decision  of  a  Secretary  of  a  Military 
Department  in  an  application  for  the 
correction  of  military  records  alleging 
reprisal  for  making  or  preparing  to  make 
a  communication  to  a  member  of 
Congress  or  an  Inspector  General. 

Appendix — Operating  Procedures 

1.  Afi>  member  of  the  Armed  Forces  who 
reasonably  believes  a  personnel  action 
(including  the  withholding  of  an  action)  was 
t&ken  or  threatened  in  reprisal  for  making  or 
preparing  to  make  a  lawful  communication  to 
a  Member  of  Congress  or  an  Inspector 
General  may  file  a  complaint  with  the  DoD 
Hotline.  Such  a  complaint  mav  t)e  filed  by 
telephone  (aOC)  424-9098.  (202)  693-5080.  or 
Autovon  223-.5CaO  or  by  letter  addressed  to 
Department  of  Defense  Hotline,  The 

Pt  ntagon.  Washington,  DC  20301-1900. 

2.  Complaints  should  include  the  name, 
address,  and  telephone  number  of  the 
complainant,  the  name  and  location  of  the 
activity  where  the  alleged  violation  occurred, 
the  personnel  action  taken  which  is  alleged  to 
be  motivated  by  reprisal,  the  DoD 
Cctnponent,  and  the  irdividual(s)  believed  to 
be  responsible  for  the  personnel  action,  when 
the  alleged  repnsal  occurred,  and  what 
information  suggests  or  evidences  a 
connection  between  the  communication  and 
retaliatory  action.  The  complaint  should  also 
include  a  description  of  the  communication  to 
a  Member  of  Congress  ot  an  Inspector 
General  including  a  copy  of  any  written 
communication  and  a  brief  summary  of  any 
oral  communication  showing  date  of 


communication,  subject  matter,  and  the  name 
of  the  person  or  officer  to  whom  the 
communication  was  made. 

3.  Tfie  IG,  DoD  may  refer  complaints  to  the 
appropriate  DoD  Component  for 
investigation.  DcD  Components  conductmg 
investigations  shall  provide  the  IG.  DoD  with 
an  investigative  report  containing  a  thorough 
review  of  the  facts  and  circumstances 
relevant  to  the  allegation,  the  relevant 
documents  acquired  during  the  investigation, 
and  summaries  of  interviews  conducted.  The 
report  shall  be  issued  within  90  days  of  the 
receipt  of  the  allegation. 

4.  A  member  of  the  Armed  Forces  who  is 
alleging  reprisal  for  making  or  preparing  to 
make  a  lavkful  cummunication  to  a  Memlier 
of  Congress  or  an  Inspector  General  may  file 
an  application  for  the  correction  of  military 
records  with  the  appropriate  Board  for  the 
Correction  of  Military  Records  using  the 
procedures  established  by  the  Board. 

5.  A  member  or  former  member  of  the 
Armed  Forces  who  has  filed  an  application 
for  the  correction  of  military  records  under 
paragraph  4  above,  alleging  reprisal  for 
making  or  preparing  to  make  a  lawful 
communicating  to  a  Member  of  Congress  or 
an  Inspector  General,  may  request  review  by 
the  Secretary  of  Defense  of  the  final  decision 
of  the  Secretary  of  a  Military  Department 
concerned  on  such  application.  The  following 
procedures  apply  to  requests  for  review  by 
the  Secretary  of  Defense: 

a.  Content  of  Request.  The  request  for 
review  must  l>e  in  writing  and  include  the 
military  member's  name,  address,  telephone 
number,  copies  of  the  application  to  the 
Board  for  Correction  of  Military  Records  and 
the  flnal  decision  of  the  Secretary  concerned 
on  such  application,  and  a  statement  of  the 
specific  reasons  why  the  member  is  not 
satisfied  with  the  decision  of  the  Secretary 
concerned.  Requests  based  on  factual 
allegations  or  evidence  not  previously 
presented  to  the  cognizant  Board  for 
Correction  of  Military  Records  will  not  be 
considered.  New  allegations  or  evidence 
must  he  submitted  directly  to  the  Board  for 
reconsideration  under  procedures  established 
by  the  Board. 

b.  Standard  of  Review.  The  Secretary  of 
Defense  will  review  the  allegations  submitted 
by  the  member  or  former  member  requesting 
review  and  other  records  deemed  appropriate 
and  necessary  by  the  Secretary  of  Defense 
for  deciding,  in  his  or  her  sole  discretion, 
whether  to  uphold  or  reverse  the  decision  of 
the  Secretary  concerned.  The  decision  of  the 
Secretary  of  Defense  is  final. 

c.  Time  Limits.  The  request  for  review  must 
be  filed  within  90  days  of  receipt  by  the 
member  or  former  member  of  the  final 
decision  of  the  Secretary  concerned. 

d.  Address.  Requests  for  review  by  the 
Secretary  of  Defense  must  be  summitted  to: 

Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel).  (Attention: 
Director.  Legislation  and  Legal  Policy. 
ODASD  (MM&PP)).  Room  3E764.  The 
Pentagon.  Washington.  DC  20301-4000 
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Cdted;  April  21.  1^89. 

L.M.  3ynuni, 

A  ''ornate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 
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:  EPARTMEFfT  OF  VETERANS 
AFFAIRS 

M  CFR  Part  8 
RIN  290O-AD75 


National  Service  Life  Inaurance:  Verba! 
Auttiorlzatlon  of  Premium  Deduction 
Actions 

AQCNCY:  Department  of  Veterans 

Affairs 

action:  Proposed  rpj^ulations. 

SUMMANr:  The  Department  of  Veterans 
Affairs  (V.^1  is  proposir.g  to  ^mend  its 
regulations  to  reflect  tha*  an  insured 
under  a  National  Service  Life  Insurance 
(NSLI)  policy  may  verbally  authorize 
VA  to  establish.  ad)U3t  or  cancel  a 
monthly  deduction  of  premiurrr!  from 
VA  benefits  or  military  service  retired 
pay  Currently  such  action  nay  only  be 
taken  pursuant  to  a  written 
authorization  from  an  insured.  By 
amending  regulations  in  this  manner, 
insured  veterans  will  be  able  to  utilize 
ih^  VA  Insurance  Service's  toll-free 
telephone  service  to  expedite  their 
premium  deduction  action  reports 
OATCS:  Comments  must  be  received  on 
or  before  May  31, 1989.  Comments  will 
be  available  for  public  inspection  until 
May  31.  1989.  The  effective  da's  of  this 
regulation,  if  promulgated,  is  30  days 
after  the  date  of  publication  of  the  final 
.-ule. 

ADDRESSES:  Interested  persons  ,iie 
invited  to  submit  written  comments. 
suggestions,  or  objections  rega.'-ding  the 
proposed  regulations  to  the  Secretary  of 
Veterans  Affairs  i271A).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington,  DC  20420,  All  wntten 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Servicer.  Unit.  Room  132  of  the  above 
address,  between  the  hojrs  of  8  00  a  m. 
and  4  30  p  m..  Mondav  through  Friday 
(t:A<.f]  •  hc!;ddys)  until  [une  12,  1989 
FOP  FUWTHf »  INFORMATION  CONTACT: 
M"-  Fdiil  F  Hoons,  .Assist, snt  Director  for 
I'^'<:.::anr,e,  DHt^.i-tir.ont  of  Vftfriins 
A'fairs  Rf'^^T"-!!  Office  and  !r,,?:jrar,.  e 
C^n'er  P  O  Box  8079  Philadelphia.  PA 
19101.  ;215)951-536<1 

SUPPLIMENTARY  INFORMATION:  The 

Secretary  hereby  certifies  that  these 
proposed  regula'ions.  if  prjmulgj'ed. 
w  II  not  h  ivp  a  significant  impact  on  a 


substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612 
Pursuant  to  5  U.S.C.  805(b)  these 
proposed  regulations  are,  therefore, 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  S  §  603  and  604.  The 
reason  for  this  certification  is  that  these 
proposed  regulations  will  affect  only 
certain  NSU  policyholders.  It  will. 
therefore,  have  no  significant  direct 
impact  on  small  entities  in  terms  of 
compliance  costs,  paperswork 
requirements  or  effect  on  competition. 

VA  has  also  determined  that  these 
proposed  regulations  are  nonmajor  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  These  regulations 
will  not  have  a  large  effect  on  the 
economy,  will  not  cause  an  increase  of 
costs  or  prices,  and  will  not  otherwise 
have  any  significant  adverse  economic 
effects. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this 
reguiarion  is  64.101. 

Lisf  of  Subjects  in  38  CFR  Part  8 

Life  insurance,  Veterans. 
Approved:  April  6, 1989. 
Edward  |.  Dorwinskl, 

Secretary  of  Veterans  Affairs 

PARTS— (AMENDED  1 

In  3a  era  Part  8,  National  Service  IJfe 
Insuranrp,  parajjraphs  (a)  and  (c)  of 
$  88  are  revised  and  an  authonty 
citation  is  added  at  the  end  of  the 
section  to  read  as  follows; 

§  B.8    0«<luction  of  tnsurancc  pretniumt 

from  compensation,  retir«m«nt  pay,  or 

pension. 

•  «  •  •  * 

(a)  The  authorization  may  be  made  by 
an  insured  or  the  insured's  legal 
representative.  If  the  authorization  is 
made  by  the  insured  legal 
representative,  it  must  be  n  writing  over 
the  signature  of  the  representative  and 
forwarded  to  the  Department  of 
Veterans  Affairs  along  with  a  copy  of 
the  document  which  evidences  the 
individual's  authority  to  act  on  behalf  of 
the  insured.  If  an  insured  is  incompetent 
and  has  no  legal  representative  and  has 
a  spouse  to  whom  benefits  are  being 
paid  pursuant  to  section  3202(0  of  Title 
38.  United  States  Code,  and  §  13  57  of 
this  chapter,  the  spouse  may  fluthorize 
payment  of  insurance  premiums  through 
the  deduction  system.  If  an  insured  is 
incompetent  and  has  no  legal 
representative  and  an  institutional 
award  has  been  made  in  his  or  her 
behalf,  the  authorization  may  be 
executed  by  the  Director  of  the  field 


facility  in  which  the  insured  is 
hospitalized  or  receiving  domicilia'^ 
care,  and  m  appropriate  cases  by  the 
chief  officers  of  State  hospitals  or  other 
institutions  to  whom  similar  awards 
may  have  been  approved. 

•  •  •  •  • 

(c)  The  authorization  may  be 

c.inrcl'pd  by  the  ins'jr»jd  at  any  time. 
Such  cancellation  will  be  effective  on 
the  first  day  of  the  month  following  the 
month  in  which  it  is  received  by  the 
Department  of  Veterans  Affa'rs. 
•        •        «        •         • 

(Authority:  38  U  S.C.  708) 

2  Section  8.9  is  revised  and  an 
authority  citation  is  added  to  read  as 

follows: 

§  8.9    Authorizatton  for  deduction  of 
Insurance  premiums  from  compensation, 
retirement  pay,  or  pension. 

Fhe  authorization  for  deductions  from 
disability  compensation,  death 
compensation,  dependency  and 
indemnity  compensation,  retirement 
pay.  disability  pension,  or  death 
pension,  to  be  acceptable  for  the 
payment  of  insurance  premiums,  must 
be  received  by  the  Department  of 
Veterans  Affairs  while  the  insurance  is 
not  lapsed.  Such  an  authorization  will 
be  effective  against  the  benefit  payment 
for  the  month  in  which  if  is  received  by 
the  Department  of  Veterans  Affairs, 
unless  the  insured  elects  to  have  the 
authorization  become  effective  against 
the  benefit  payment  for  a  succeeding 
month.  However,  the  deduction  made 
from  the  benefit  payment  for  the  month 
in  which  the  authorization  becomes 
effective  shall  be  for  the  insurance 
premium  due  in  the  succeeding  calendar 
month  When  premium  deductions  are 
authorized  in  accordance  with  the 
provisions  of  Department  of  Veterans 
Affaits  regulations,  the  Department  of 
Veterans  Affairs  will  make  m.onthly 
deductions  from  the  benefit  payment 
due  and  payable  to  the  insured  of  an 
amount  sufficient  to  pay  the  monthly 
insu.-ance  pr=?mium.  Such  deductions 
will  continue  so  long  as  the  benefit 
payment  due  and  payable  to  the  insured 
is  sufficient  to  pay  the  monthly 
insurance  premium  or  until  the 
authorization  is  revoked  by  the  veteran 
or  otherwise  '.firminated. 

(Authority:  38  U  S.C.  708) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

IRec'cn  II  Docket  No.  95;  FRL-3562-9) 

Approval  and  Promulgation  of 
tmpiementatlon  Plans;  Designation  of 
Areas  For  Air  Quality  Planning 
Purposes;  Revisions  to  the  Stats  of 
New  York  Implementation  Plan  and 
Attainment  Designations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  the 
proposed  approval  of  the  New  York 
State  Air  Quality  State  Implementation 
Plan  (SIP)  for  particulate  matter.  On  July 
1. 1987  EPA  promulgated  new  ambient 
air  quality  standards  for  particulate 
matter  which  are  based  upon  the 
measurement  of  particles  having  an 
aerodynamic  diameter  of  10  microns  or 
less  (PMio).  Consequently,  states  are 
required  to  develop  plans  which  provide 
for  attainment  and  maintenance  of  these 
new  standards.  The  New  York 
statewide  SIP  revision  demonstrates 
that  the  existing  SIP  for  total  suspended 
particulates  (TSP)  is  adequate  to 
provide  for  attainment  and  maintenance 
of  the  PMio  standards. 

This  notice  also  announces  EPA's 
proposed  approval  of  a  request  from  the 
State  of  New  York  to  revise  the  air 
quality  TSP  designation  for  areas  in  the 
following  Air  Quality  Control  Regions 
(AQCRs):  New  York-New  Jersey 
Connecticut  Interstate  AQCR  and 
Central  New  York  AQCR.  Specifically, 
this  action  means  that  the  air  quality  in 
these  locations  will  now  be  designated 
us  "unclassifiable"  with  respect  to 
particulate  matter. 

DATE:  Comments  must  be  received  by 
May  31,  1989, 

ADDRESSES:  All  comments  should  be 
addressed  to:  William  J.  Muszynski,  P.E.. 
Acting  Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  Office.  26  Federal  Plaza.  New 
York.  New  York  10278. 

Copies  of  the  state  submittal  are 
Hvailable  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency. 

Region  II  Office.  Air  Programs  Branch, 

26  Federal  Plaza.  Room  1005.  .\ew 

York.  New  York  10278 
New  York  State  Department  of 

Environmental  Conservation.  Division 

of  Air  Rsources,  50  Wolf  Road, 

Albany,  New  York  12233. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Raymond  Werner.  Ac'mg  Chief.  Air 
Programs  Branch.  Environmental 
Protection  Agency.  Region  II  Office,  26 
Federal  Plaza,  Room  1005,  New  York, 
New  York  in::-8.  (212!  2M-2S17. 
SUPPt^MENTARV  INFORMATION: 

I.  Backgrounds 

In  1971,  EPA  promulgated  primary  and 
secondar>'  national  ambient  air  quality 
standards  for  particulate  matter, 
measured  as  "total  suspended 
particulate  matter"  or  "TSP",  The 
primary  standards  were  set  at  260  ^g/ 
m'.  24-hour  average  not  to  be  exceeded 
more  than  once  per  year,  and  75  ;i.g/m*, 
annual  geometric  mean.  The  secondary 
standard,  also  measured  as  TSP,  was  set 
at  150  ng/tn\  24-hour  average  not  to  be 
exceeded  more  than  once  per  year.  In 
accordance  with  sections  108  and  109  of 
the  Clean  Air  Act,  EPA  has  reviewed 
and  revised  the  health  and  welfare 
critiera  upon  which  these  primary  and 
secondarj'  particulate  matter  standards 
were  based. 

In  a  Federal  Register  notice  published 
on  July  1, 1987  (52  FR  24634),  EPA 
announced  its  final  decisions  regarding 
changes  to  the  particulate  matter 
standards.  Specifically.  (1)  TSP  was 
replaced  as  the  indicator  for  determining 
attainment  of  particulate  matter 
standards  by  a  new  indicator  that 
consists  of  measuring  only  particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio);  (2)  replacing  the  24-h()ur  pnm.irj' 
TSP  standard  with  a  24-hour  P.Mio 
standard  of  150  jig/m'  with  no  more 
than  one  expected  exceedance  per  yean 
(3)  replacing  the  annual  primary  TSP 
standard  with  a  PMio  standard  of  50  jo-g/ 
m',  expected  annual  arithmetic  mean; 
and  (4)  replacing  the  secondary  TSP 
standard  with  24-hour  and  annual  p.g/m' 
standard  that  are  identical  in  all 
respects  to  the  primary  standards. 

The  new  PMio  indicator  was  selected 
since  it  includes  all  the  particles  small 
enough  to  cause  the  adverse  health 
effects  associated  with  breathing 
particle-laden  air.  These  smaller 
particles  are  detrimental  to  human 
respiratory  health  due  to  their  ability  to 
penetrate  the  sensitive  alveolar  regions 
of  Lhe  lung. 

A.  Group  Designations 

Because  PMio  air  quality  data  was 
lacking  in  most  areas  of  the  country, 
EPA  could  not  arbitrarily  designate 
areas  as  attainment  or  nonattainment. 
EPA  then  developed  an  analysis  using 
historical  ambient  TSP  data  and  any 
available  PMio  data  to  classify  all 
counties  in  the  nation  into  one  of  three 
groups  based  upon  the  statistical 


probabilities  of  not  attaining  the  new 
PMio  standards.  EPA  has  classified  the 
following:  (1)  Areas  with  a  probability  of 
not  attaining  the  PMto  standard  of  at 
least  95  percent  as  "Group  I".  (2)  areas 
with  a  probability  of  not  attaining  the 
PMio  standard  of  between  20  and  95 
percent  as  "Croup  II",  and  (3)  areas  with 
a  probability  of  not  attaining  the  PMm 
standard  of  less  than  20  percent  as 
"Group  III".  All  areas  are  currently 
conducting  ambient  monitoring  to 
determine  whether  actual  ambient  PMio 
concentrations  are  above  or  below  the 
PMio  NAAQS. 

B.  SIP  Revisions 

For  Group  I  areas,  a  State 
Implementation  Plan  (SIP)  is  required 
with  sufficient  PMio  control  strategies 
included  to  demonstrate  attainment  and 
maintenance  of  the  standard.  For  Group 
II  areas,  the  state  must  submit  a 
"committal"  SIP  that  supplements  the 
existing  TSP  SIP  with  erJorceable 
commitments.  Specific  commitments 
should  Include  plans  to  collect  and 
analyze  PMio  ambient  air  quality  data 
and  to  report  violations  to  the  E^A 
Region  ID  Office.  For  Group  III  areas, 
existing  SIP  documents  are  adequate  but 
the  SIP  revision  must  include  provisions 
for  Prevention  of  Significant 
DeterioraUon  (PSD)  and  PMic 
monitoring.  A  full  SIP  revision  would  be 
required  for  a  Group  II  or  Group  III  area 
if  a  monitoring  site  records  four 
exceedances  of  the  PMio  24-hour 
standard  over  a  three  year  period  or  less 
or  if  the  PMio  armual  arithmetic  mean  is 
greater  than  50  ^ig/m'  based  on  three 
consecutive  years  of  data. 

Each  SIP  for  particulate  matter  must 
be  revised  for  PMio  in  order  to:  (1) 
Include  State  ambient  air  quality 
standards  for  PMio  at  least  as  stringent 
as  the  NAAQS;  (2)  trigger 
preconstruction  review  for  new  or 
modified  sources  which  would  emit 
significant  amounts  of  either  PM  or  PMio 
emissions;  (3)  invoke  the  emergency 
episode  plan  to  prevent  PMio 
concentrations  from  reaching  the 
significant  harm  level  of  600  >ig/m*  (4) 
meet  ambient  PMio  monitoring 
requirements  of  40  CFR  58:  and  (5)  meet 
the  requirements  of  40  CFR  51.322  and 
51.323  to  report  actual  emissions  of  PMio 
(beginning  with  emissions  for  calendar 
year  1988)  for  point  sources  emitting  100 
tons  per  year  or  more. 

U.  SIP  Content  and  Review 

On  May  28,  1988  New  York  State 
submitted  a  SIP  for  PMio  which  contains 
the  following:  (1)  Current  particulate  air 
quality  data  for  each  Air  Quality 
Control  Region:  (2)  description  of 
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existing  and  proposed  monitoring  facility  must  conform  to  PSD  review, 

network  for  PMio.  (31  aw  quality  control        TSP  mcremenis  will  continue  to  be  used 


EPA  believes  that  these  levels  will 

provide  sufficient  warning  so  that 
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(3)  Additional  Commitments  for  Group  II         The  following  AQCRs  and  AQMAs  designations  for  all  areas  within  me 

Area  in  bolvay  are  designated  as  Group  lU  for  PM,o  by        state.  EPA  received  such  desiimations 
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existing  and  proposed  monitoring 
network  for  PMio.  (3)  air  quality  control 
of  particulate  matter  under  existing 
regulations  and  controls,  i-l)  PSD  frcm 
new  sources  and  moiiificatior.s  and,  .'ij 
additional  comrr.itrr.er.ts  for  t.ho  area  in 
th-^  Village  of  So!vay,  Onondaga  County. 
In  New  York  State.  EPA  has  dt?-^ignated 
one  Group  III  area  in  the  Village  of 
Sohay.  Onondaga  County.  Thr  r'-^st  of 
the  State  is  designated  as  Group  II! 

A  Outline  of  Ex  is  ting  Plans 

.New  York  S'a'e  is  divided  into  eight 
Air  Quality  Control  Rp<?ions  (AQCRsL 
The  EPA  has  designated  cer^nin  areas  in 
these  regions,  based  on  population 
grov^th  and  economic  development,  as 
Air  Quality  Maintenance  Areas 
(.AQMA).  As  a  result  of  the  Clem  Air 
Act  Amendments  of  1977,  SIP  revisions 
were  written  m  1978  for  each  .AQMA. 
From  time  to  time,  revisions  of  'bese 
plans  have  been  made.  -All  ex'stmg  SIPs 
will  continue  to  cover  those  areas  and 
pollutantjj  addressed  in  tho-^f  plans. 
Particulate  controls  and  regulations 
called  for  in  the  TSP  SIPs  will  continue 
to  be  enforced.  The  New  York  St-ite 
Implementation  Plan  includes  s'atewide 
SIP  revisions  resulting  from  the  change 
in  the  particulate  matter  standard.   | 

B.  Monitoring 

Since  1983.  EPA  ha-i  been  assisting  in 
ar.d  encouraging  states  to  develop  PM10 
monitoring  networks.  As  a  result.  New 
York  State  has  PMio  air  quality 
monitonng  equipment  operating  at  15 
monitoring  sites  where  TSP 
concentrations  had  htstoriLaJly  bet-n 
high  and/or  where  local  emisbion 
sources  contribute  to  PM..0 
concentrations.  The  followna  s.im.plins 
frequencies  are  being  observed  for  the 
d.ffercnt  area  designatior'?:  (11  .\!! 
Group  I  areas  reqi.re  for  cr*  \''.ir  or  its 
equivalent,  e'ery  dav  PVt.o  samp.ing  at 
the  s  te  of  maximum  concentrati.in  with 
c'her  3i*."s  on  a  3ixth  day  sr.hr^d'.le  (J) 
Group  II  areas  require,  for  ore  year  or 
its  equivalent,  every  other  day  P.Mio 
sampling  at  the  site  of  maximum 
concentration  with  other  si'es  on  a  sixth 
day  schedule  and.  Ui)  for  Group  ill 
areas.  PMio  monitonng  is  on  a  sixth  day 
schedule  at  any  site. 

C.  Pre-Ciinstruction  Review.  New 
Source  Review  (.\'SRI  and  Prevention  of 

Significant  Deterioration  (PSD) 

New  source  review  in  TSP 
nonattamment  areas  will  continue  to  be 
covered  under  Titlp  6  of  the  New  York 
Code  of  Rules  and  Regulations  (6 
NYCRR)  Chapter  Hi  Pa-t  23V 

Once  TSP  areas  havt!  been  designated 
as  attainment  or  unclassifiable.  all  new 
or  modified  cons'rurtion  at  a  major 


facility  must  conform  to  PSD  review. 
TSP  increments  will  continue  to  be  used 
under  PSD  review  until  new  PM,, 
increments  are  established,  Theref-^re. 
the  PSD  review  program  muat  evaluate 
particulate  emissions  on  the  basis  of 
both  TSP  and  PMi*.  A  major  source  is 
subject  to  PSD  review  if  the  increase  in 
emissions  is  25  tons /year  for  TSP  or  15 
tons/year  for  PMi».  One  year  of 
preconstruction  monitoring  will  be 
required  by  a  source  owner  if  the 
ambient  air  quality  impact  of  the 
proposed  source  is  10  ug/m'  foi  either 
TSP  or  PMio.  If  a  source  would  be 
located  in  an  area  that  is  in  violation  of 
the  PMjo  standard,  the  source  would  be 
required  to  obtain  offsetting  emissions 
reductions  prior  to  construction. 

EPA  has  delegated  authority  for 
implementing  the  Federal  PSD  pro-am 
to  the  State  of  New  York  and,  as  such, 
the  State  has  included  PM,o  in  its  PSD 
review  program.  (New  York  State  Air 
Quality  Implementation  Plan,  Appendix 
A.  April  1, 1988). 

D.  Regulations  and  Consent  Orders 

The  State  of  New  York  is  maintaining 
all  existing  regulations  and/or  conspnt 
orders  which  pertain  to  particulate 
control.  These  controls  will  remain  in 
place  to  ensure  that  the  air  quality  in  the 
State  does  not  deteriorate  and  the  PM,o 
NAAQS  is  maintained. 

E.  Annual  NEDS  Emissions  Data 
Reporting 

New  York  State  reports  emissions 
data  for  point  sources  emitting  100  tons/ 
year  or  more  of  any  criteria  pollutant 
each  year.  This  Information  is  entered 
by  EPA  into  the  National  Emissions 
Data  System  (NEDS).  Starting  with 
calendar  year  1988,  TSP  emissions  data 
will  be  replaced  by  PMio  emission  data. 
Calendar  year  1988  PMw  emission  data 
will  be  reported  in  July,  1989. 

F.  Changes  to  State  Emergency  Episode 
Plans 

New  York  State  has  made  the 
following  changes  to  the  State 
Emergency  Episode  Plans  as  a  result  of 
the  new  PMio  standard:  (1)  The 
significant  harm  level  for  particulate 
matter  is  revised  from  1000  ug/m* 
measured  as  TSP  to  600  ^ig/m'  measured 
as  PMio.  (2)  The  combined  sulfur 
dioxide/particuiate  matter  significant 
harm  level  is  deleted.  (3)  The  alert  level 
for  particulate  matter  (PMio)  is  changed 
to  350  fig/m'  for  a  24-hour  average.  (4) 
The  warning  level  for  particulate  matter 
(PMio)  is  changed  to  420  >ig/m'  for  a  24- 
hour  average.  (5)  The  emergency  level 
for  particulate  matter  (PMio)  is  changed 
to  500  ^g/m'  fur  a  24-hour  average. 


EPA  believes  that  these  levels  will 
provide  sufficient  warning  so  that 
preventative  measures  can  be  initiated 
before  a  major  episode  can  occur. 

G.  Group  II  Area — Village  of  Solvay, 
Onondaga  County 

Based  on  monitored  data  collected  in 
the  Village  of  Solvay  (site  360672002) 
during  1984-1986,  EPA  has  classified  the 
area  as  a  Group  II  PMio  area.  Thrretore 
New  York  Stale  has  committed  to  the 
requirements  for  Group  II  areas  as 
s'aied  in  the  July  1. 1987  notice  (52  PR 
24681 ),  Modeling  results  in  1978  and  in 
IQRO  indicated  that  the  Solvay  site  was 
predominately  impacted  by  the  Allied 
Chemical  Plant  in  the  area.  Since  this 
plant  closed  in  June,  1986,  the 
concentrations  at  this  monitoring  site 
have  decreased. 

(1)  PMio  Monitoring  Solvay 

Because  the  Village  of  Solvay, 
Onondaga  County  is  classified  as  Group 
II,  .New  York  State  is  committed  to 
monitor  PMio  at  this  site  every  other  day 
for  one  year  or  at  an  equivalent 
schedule  of  every  sixth  day  sampling  for 
a  period  of  37  months.  Since  PMio 
monitoring  was  started  on  August  17, 
1985.  New  York  State  elected  to  use  the 
equivalent  monitonng  schedule  since 
approximately  three  years  of  data  has 
already  b^'-'n  collected.  As  of  June  26. 
1987,  there  iiave  been  215  samples 
collected  at  this  site,  resulting  in  an 
overall  arithmetic  mean  of  34  fig/m'. 
The  maximum  value  recorded  during 
this  period  was  89  >xg/m'. 

In  addition  to  collecting  three  years  of 
data,  DhlC  has  agreed  to  operate 
additional  PMi«  m.onitors  in  the  a^ea  of 
predicted  maximum  concentration  if  the 
operation  of  the  boilers  resumes  at  the 
Allied  Chemical  Plant. 

(2)  Air  Quality  Control  of  Particulate 

Matter 

The  closing  of  the  Allied  Chemic;il 
Plant  removed  a  large  source  of 
particulate  emissions  from  the  area.  This 
facility  not  only  impacted  the  Solvay 
area,  but  also  had  an  effect  on  air 
quality  m  Syracuse.  Should  the  boilers 
at  the  Allied  Chemical  Plant  resume 
operation,  an  air  quality  evaluation  may 
be  warranted  to  determine  the  impact 
from  the  source  EPA  considers  the 
existing  regulations,  as  well  as  both 
State  and  Federal  .Motor  Vehicle 
Emissions  Control  Programs,  as  being 
suff'nent  for  attaining  and  maintaining 
the  iK'w  PM,(,  standards  in  the  Villrfse  of 
Solv.iv  and  the  Syracuse  AQMA.  Also, 
the  rontrol  measures  in  the  existing  TSP 
SIP  will  continue  to  be  enforced. 


(3)  Additional  Commitmi'nis  for  Group  11 
Area  in  Solvay 

New  York  Slate  has  committed  to  the 
following: 

i.  Analyze  and  verify  the  ambient 
PM,„  air  quality  data  and  report  24-hour 
PMio  exceeda.ice  to  the  EPA  Region  I! 
office  within  45  days  of  each 
exceodance.  After  an  equivalent 
monitoring  period  (three  years),  analyze 
air  quality  data  and  determine  the  long 
term  monitoring  require.ment  and 
attainment  si3r,.s, 

ii-  Within  30  days  ot  notification  of  a 
PM;o  exceedance  or  withm  .30  months  of 
promulgation  of  the  FM,o  standard, 
whichever  comes  first,  determine 
whe'.h;  r  the  measures  in  the  existing 
Syracuse  TSP  SIP  will  assure  the  ti:nely 
attainm.ent  and  maintenance  of  the 
primary  PMio  standards  and 
immediately  notify  EPA  Region  II, 

iii.  Within  6  months  after  notifying 
EPA  Region  II  of  a  PM,o  non-attainmrnt 
problem,  adopt  and  submit  to  EPA 
Region  II  a  PMio  control  strategy  that 
assures  attainment  within  three  years 
from  the  approval  date  of  the  PM,o  SIP 
revisions  for  the  Solvay  Group  II  area 

(4)  Schedule  of  Activities 

The  SIP  revision  shall  demonstrate 
that  both  daily  and  annual  national 
ambient  air  quality  standards  for  PM  u 
will  not  be  exceeded.  In  the  village  of 
Solvay.  New  York  State  will  follow  the 
following  schedule  for  attainment 
demonstration: 

—August  17, 1985,  PMio  monitonng 
started  at  Solvay  Sue  360672(X)2. 

—September  17. 1988.  monitonng 
period  completed  at  the  Solvay  site. 

—January  16,  1989,  Analyze  monitor 
d^\d  and  determine  attainment  status. 

—October  la  1989.  TSP  ^nd  PM,„ 
actual  and  allowable  emissions  data 
prepared  for  the  Solvay  a.-ea. 

H.  Group  III  Areas 

Based  on  monitored  TSP  data  and 
so.me  PM,o  data,  the  entire  state  of  New 
York,  outside  the  Villdge  of  Solvay.  is 
designated  as  Croup  III  for  P.\',o.  As 
such.  EPA  believes  that  the  existing  TSP 
SIP  :s  adequate  to  demonstrate 
attainment  and  maintenance  of  the  PMio 
standards  New  York  Stale,  in  its  SIP 
revision,  has  committed  to  the 
monitoring  and  PSD  requireraents  for 
Group  III  areas  (see  sections  B  and  C  of 
this  notice).  Any  Croup  II  or  Group  III 
areas  which  subsequently  observe 
vi-jlutions  of  the  P.\I;o  NAAQS  will  be 
t'"tated  as  a  newly  discovered  non- 
a  tainment  area.  Thus,  the  State  will 
submit  a  full  control  strategy  which 
demonstrates  attainment  of  the  PMio 
standard  within  three  years. 


The  following  AQCRs  and  AQM.As 
are  designated  as  Group  III  for  PMio  by 
EPA. 

—New  York-New  Jersey-Connecticut 
AQCR 

—Hudson  Valley  AQCR 

—Northern  AQCR 

—Central  New  York  AQCR  (Utica- 
Rome  AQMA) 

—Genesee  Finger  Lakes  AQCR 

— Niagara  Frontier  AQCR 

—Southern  Tier  West  AQCR 

—Southern  Tier  East  AQCR 

/.  Niagara  Frontier 

There  has  never  been  a  recorded 

violation  of  the  PMn  standard  in  the 
Niagara  Frontier.  The  application  of 
EPA's  screening  technique  demonstrates 
that  the  Niagara  Frontier  is  a  Group  III 
area.  However,  the  area  has  never  had 
an  approved  TSP  SIP.  The  State  has  on 
lunuary  5.  1987  submitted  a  TSP  control 
strategy  and  attainment  demonstration 
for  the  Niagara  Frontier.  EPA  will  take 
rulemaking  action  on  this  submittal  in  a 
separate  Federal  Register  notice. 

/  Other  Administrative  Requirements 

As  part  of  the  public  notification 
process.  New  York  State  published  a 
notice  announcing  the  availabUity  of  the 
SIP  revision  in  the  Department  of 
Environmental  Conservation's 
Env  ironmental  Notice  Bulletin  (ENB)  on 
Mui^Lh  30, 1988  and  requested 
comments. 

While  EPA  believes  that  the  State  did 
provide  adequate  opportunity  for  public 
comments,  EPA  regidations  require  the 
State  to  provide  an  opportunity  for  a 
public  hearing.  Therefore,  the  State  has 
been  notified  that  they  must  provide 
interested  individuals  an  opportunity  to 
comment  and  request  a  public  hearing  if 
they  have  substantial  negative 
comments  concerning  the  proposed 
approval  of  this  SIP  revision.  These 
individuals  would  have  to  request  this 
public  hearing  in  writing  and  provide  the 
basis  to  support  their  negative  position. 

In  addition,  EPA  is  providing  an 
opportunity  to  submit  written  comments 
on  the  proposed  SIP  revision  to  the 
address  at  the  beginning  of  this  notice. 
All  comments  shall  be  considered  before 
a  final  rulemaking  action  is  taken  on  this 
SIP  revision. 

III.  Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Revision  to  Seition 
107  Attainment  Status  Designations  for 
the  State  of  New  York 

A.  Background 

Under  107(d)  of  the  Clean  Air  Act,  42 
U.S.C.  7407  (d),  directs  each  state  to 
submit  to  the  Administrator  of  the  EPA 
a  list  of  NAAQS  attainment  status 


designations  for  all  areas  within  the 
state.  EPA  received  such  designations 
from  the  states  and  promulgated  them 
on  March  3. 1978  (43  FR  9862).  fhirsuant 
to  52  FR  24682  in  the  July  1, 1987  Federa] 
Register,  slates  are  encouragd  to  request 
the  redesignation  of  TSP  nonattainment 
areas  to  unclassifiable  at  the  time  the 
PMio  control  stretegy  for  the  area  is 
submitted.  When  EPA  approves  the 
control  strategy  as  sufficient  to  attain 
and  maintain  the  PM„  NAAQS.  it  will 
also  approve  the  redesignatioa  Since 
New  York  State  made  revisions  to  the 
SIP  for  particulate  matter  that  enable 
the  State  to  protect  the  NAAQS  for 
particulate  matter  having  a  nominal 
aerodynamic  diameter  of  10  microns 
(PMio),  EPA  will  redesignate  TSP 
Primary  or  Secondary  nonattairiment 
area  in  the  following  AQCRs  to 
unclassifiable:  (1)  New  York-New 
Jersey-Connecticut  Interstate  AQCR:  (2) 
Hudson  Valley  AQCR  and:  (3)  Central 
New  York  AQCR.  The  TSP  attainment 
areas  in  New  York  remain  attainment 
for  TSP. 

One  significant  result  of  EPA's 
rulemaking  is  that  states  wdll  no  longer 
be  required  to  subject  major  new  and 
modified  sources  of  particulate  matter  to 
the  nonattainment  requirements  under 
Part  D  of  the  Clean  Air  Act.  That  is, 
because  EPA  is  implementing  the  PM.« 
NAAQS  accordance  with  section  110  of 
the  Clean  Air  Act  and  will  not 
promulgate  any  nonattainment  area 
designations  (pursuant  to  section  107n  of 
the  Clean  Air  Act)  for  PMi»,  the 
nonattainment  area  NSR  requirements 
contained  in  paragraph  (a)  of  section 
51.165  will  not  apply  to  PMi,. 
Furthermore,  in  light  of  EPA's  deletion 
of  the  TSP  indicator  for  the  NAAQS. 
EPA  no  longer  requires  states  to  submit 
TSP  nonattainment  area  NSR 
requirements  based  on  Part  D  of  the 
Clean  Air  Act. 

I\'.  Conclusion 

The  existing  regulations  and  rorlrol 
programs  since  1970  have  resulted  m 
improved  particulate  au-  quality  in  New 
York  State  such  that  a  statewide 
conposifp  level  has  fallen  from  73  >ig/ 
nr'  in  1870  to  40.5  ^g.'n'  in  1987.  TSP 
concentrations  in  New  York  State  are 
predominately  influenced  by 
cumbustion  sources  and  motor  vehii-.les. 
Combustion  sources  are  controlled  hy 
State  regu  lot  tons  through  the 
Department  of  Environmental 
Conservation's  permit  system  while 
State  and  Federal  Motor  Vehicle  Control 
programs  limit  motor  vehicle  emissions. 
Since  a  large  percentage  of  the  parlirlos 
that  are  being  controlled  by  these 
programs  have  emissions  that  are  less 
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than  10  microns,  existing  coiilrols  rtnd 
strategies  are  considered  adequate  for 
controlling  and  maintainng  the  PMio 
standard  in  New  York  State  A:r  quality 
in  the  Village  of  Solvay  has  improv  ed 
after  the  closing  of  a  major  fac.lity  and 
PMio  monitoring  data  indicates  that  this 
area  should  attain  the  PM,o  standards 
without  any  new  regulations. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  at  the  beginning  of  this  notice. 

The  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27(r3).  If  the 
proposed  revisions  are  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
publish  a  revised  Notice  of  Proposed 
Rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas  cited  in 
this  notice.  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revisions.  The 
final  rulemaking  action  hy  EPA  will 
occur  only  after  the  SIP  revisions  have 
been  adopted  by  New  York  State  and 
submitted  to  EPA  for  incorporation  into 
the  SIP 

This  notice  is  issued  as  required  by 
section  no  of  the  Clean  Air  .Act.  as 
amended.  The  .Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act,  and40CFR  Part  51. 

I'nder  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  E.xecutive 
Order  12291 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter. 

40  CFR  Part  81 

Air  pollution  control.  National  Parks. 
Wilderness  areas 

Authority;  43  L'  S  C.  7401-7642. 
Date:  April  12.  1999. 
William  ].  Musz>-nski. 

Acting  Regional  Admw  intra  tor. 
Environmental  Ptvteciion  Agency.  Region  I! 
(H?  Doc.  89-1  r)405-Fi led  4-28-89;  8:4.5  am) 
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DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  17 

Federally  Assisted  Programs  or 
Activities  of  the  Department  of  ttie 
Interior,  Nondiscrimination  on  the 
Basis  of  Handicap 

agency:  Department  of  the  Interior 

(LKM! 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  regulation 
w\i;,ld  amend  the  regulation  issued  by 
DOl  dt  43  CFR  Part  17,  Subpart  B,  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
in  federally  assisted  programs  or 
activities  to  include  a  crossreference  to 
the  Uniform  Federal  Accessibility 
Standards  (UPAS)  Because  some 
facilities  subject  to  new  construction  or 
alteration  requirements  under  section 
504  are  also  subject  to  the  Architectural 
Barriers  Act,  govemmentwide  reference 
to  UF.AS  will  diminish  the  possibility 
that  recipients  of  Federal  financial 
assistance  would  face  conflicting 
enforcement  standards.  In  addition, 
reference  to  UFAS  by  all  Federal 
funding  agencies  will  reduce  potential 
conflicts  when  a  building  is  subject  to 
the  section  504  regulations  of  more  than 
one  Federal  agency. 
DATE:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  by  June  30, 1989. 
ADDRESSES:  Comments  should  be  sent 
to:  Carmen  R.  Maymi,  Director,  Office 
for  Equal  Opportunity,  U.S.  Department 
of  the  Interior,  18th  and  C  Streets,  NW., 
Washington.  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  at  the  Office  for  Equal 
Opportunity,  Room  1324,  Main  Interior 
Building,  18th  and  C  Streets.  NW.. 
Washington.  DC  20240.  Copies  of  this 
notice  are  available  on  tape  for  persons 
with  impaired  vision.  They  may  be 
obtained  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mfh  :n  C.  Fuwler  Officp  f(,)r  Equal 
Opportunity,  US.  Department  of  the 
Lnterior,  Washington.  DC  20240, 
telephone  (202)  343-3455  or  (202)  343- 
3434  Voicp/ TDD 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended  (29  U.S.C.  794). 
provides  in  part  that: 

No  ijtjierwise  qualified  individual  with 
handicaps  in  the  United  States  *  *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 


benefits  of  or  he  subjected  tn  discnmination 
under  any  program  or  activity  receivi.ng 
Federal  financial  assistance  *  "  * 

DOI's  current  section  504  regulation  for 
foderallv  assi.stcd  programs  or  activities 
requires  that  new  construction  be 
designed  and  built  to  be  accessible  and 
that  alterations  of  facilities  be  made  in 
an  accessible  manner.  It  states  that  new 
construction,  addition  or  alteration  must 
be  accom.plished  in  accordance  with  the 
Minimum  Guidelines  and  Requirements 
for  Accessible  Design,  issued  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB). 
The  proposed  revision  set  forth  in  this 
document  will  reference  UFAS  in  place 
of  the  current  standard. 

On  August  7, 1984,  UFAS  was  issued 
by  the  four  agencies  establishing 
standards  under  the  Architectural 
Barriers  Act  (49  FR  31528  (see 
discussion  infra]].  The  Department  of 
Justice  (DOj).  as  the  agency  responsible 
under  E.xecutive  Order  12250  for 
coordinating  the  enforcement  of  section 
504,  has  recom.mended  that  agencies 
amend  thtir  section  504  regulations  for 
federally  assisted  programs  or  activities 
to  establish  that,  with  respect  to  new 
construction  and  alterations,  compliance 
with  UF.^S  shall  be  deemed  to  be  in 
compliance  with  section  504.  Because 
some  facilities  subject  to  new 
construction  or  alteration  requirement.s 
under  section  504  are  also  subject  to  the 
Architectural  Barriers  Act, 
govemmentwide  reference  to  UFAS  will 
diminish  the  possibility  that  recipients 
of  Federal  financial  assistance  would 
face  conflicting  enforcement  standards. 
In  addition,  reference  to  UFAS  by  all 
Federal  funding  agencies  wi'l  reduce 
potential  conflicts  when  a  building  is 
subject  to  the  section  504  regulations  of 
more  than  one  Federal  agency. 

Background  of  .Accessibility  Standards 

The  .Architectural  Barriers  Act  of  1968, 
42  U.S.C.  4151-^157.  requires  certain 
Federal  and  federally  funded  buildings 
to  be  designed,  constructed,  and  altered 
in  accordance  with  accessibility 
standards.  It  also  designates  four 
agencies  (the  General  Services 
Administration,  the  Departments  of 
Defense  and  Housing  and  Urban 
Development,  and  the  U.S.  Postal 
Service)  to  prescribe  the  accessibility 
standards.  Section  502  of  the 
Rehabilitation  Act  of  1973  established 
the  ATBCB.  In  1978,  the  Rehabilitation 
Act  was  amended  to  require  the  ATBCB. 
inter  alia,  to  issue  minimum  guidelines 
and  requirements  for  the  standards  tn  be 
issued  by  the  four  standard-setting 
agencies.  The  minimum  guidelines  were 
published  on' August  4, 1982  (47  FR 


33862).  and  are  codified  at  36  Cra  Part 

1190.' 

On  August  7, 1984,  the  four  standard- 
setting  agencies  issued  UF.-\S  as  an 
effort  to  minimize  the  differences  among 
their  Architectual  Barriers  Act 
standards,  and  among  those  standards 
and  accessibility  standards  used  by  the 
private  sector.  The  General  Services 
Administration  (GSA)  and  Department 
of  Housing  and  Urban  Development 
(HUD)  have  incorporated  UFAS  into 
their  Architectual  Barriers  Act 
regulations  [see  41  CFR  Subpart  101-19.6 
(GSA)  and  24  CFR  Part  40  (HUDj).  In 
order  to  ensure  uniformity.  UFAS  was 
designed  to  be  consistent  with  the 
scoping  and  technical  provisions  of  the 
ATBCB's  minimum  guidelines  and 
requirements,  as  well  as  with  the 
technical  provisions  of  A.NSl  A117.1- 
1989,  published  by  the  American 
Nat'onal  Standards  Institute.  (The  1980 
A.NSI  standard  contains  few  scoping 
provisions.)  ANSI  is  a  private,  national 
organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjects.  ANSI's  original 
accessibility  standard.  ANSI  A117  1, 
"Specifications  for  Making  Buildings 
and  Facilities  Accessible  to,  and  Usable 
by.  Physically  Handicapped  People," 
was  published  in  1961  and  reaffirmed  in 
1971.  The  current  edition,  issued  in  1986 
is  ANSI  A117.1-1986.  The  1961. 1980, 
and  1986  ANSI  standards  are  frequently 
used  in  private  practice  and  by  State 
and  local  governments. 

This  proposed  amendment  would 
amend  the  current  regulation 
implementing  section  504  in  programs  or 
activities  receiving  Federal  financial 
assistance  from  DOI  to  refer  to  UFAS. 

DOI  has  determined  that  it  will  not 
require  the  use  of  UFAS.  or  any  other 
standard,  as  the  sole  mp:ins  by  which 
recipients  can  achieve  compliance  with 
the  requirement  that  new  construction 
and  alterations  be  accessible.  To  do  so 
would  unnecessarily  restrict  recipients' 
ability  to  design  for  particular 
circumstances.  In  addition,  it  might 
crea'e  conflicts  with  State  or  local 
accessibility  requirements  that  may  also 
apply  to  recipii'nts'  buildings  and  that 
are  intended  to  achieve  ready  access 
and  use.  It  is  expected  that  in  some 
instances  recipients  will  be  able  to 
satisfy  the  section  504  new  construction 
and  alteration  requirements  by 


'  The  ATBCB  Office  of  Technical  Services  is 
availdble  to  provide  technical  assistance  to 
recipients  upon  requesi  relating  to  the  elimination  of 
architectural  barriers.  Its  address  is:  U.S.  ATBCB, 
Office  of  Technical  R<?rvice8,  nil  18th  Street  NW., 
S'jite  500,  Washington.  DC  20038.  The  telephone 
number  is  (2021 653-7834  (voice/TDDJ.  Thuj  it  not  a 
toll  free  number. 


following  either  UFAS  or  applicable 
State  or  local  codes. 

Effect  of  Amendment 

DOI's  current  section  504  rule  requires 
that  new  facilities  be  designed  and 
constructed  to  be  readily  accessible  to 
and  usable  by  persons  with  handicaps 
and  that  alterations  be  accessible  to  the 
maximum  extent  feasible.  The 
amendment  would  not  affect  the  current 
requirement  but  would  merely  provide 
that  compliance  with  LTFAS  with  respect 
to  buildings  (as  opposed  to  "facilities."  a 
broader  term  that  encompasses 
buildings  as  well  as  other  types  of 
property)  shall  be  deemed  in  compliance 
with  these  requirements  with  respect  to 
those  buildings.  Thus,  for  example,  an 
alteration  is  accessible  "to  the  maximum 
extent  feasible"  if  it  is  done  in 
ai  cordam  p  wi»h  UFAS.  It  should  be 
noted  that  I  'FAS  contains  special 
requirements  for  alterations  where 
meeting  the  gf^neral  standards  would  be 
infeasible  or  structurally  impracticable 
(see.  e.g..  UFAS  sections  4.1.6(1  )(b). 
4.1.6(3).  4.1.6(4),  and  4.1.7). 

The  amendment  also  includes 
language  providing  that  departures  from 
particular  UFAS  technical  and  scoping 
requirements  are  permitted  so  long  as 
the  alternative  methods  used  will 
provide  substantially  equivalent  or 
greater  access  to  and  usability  of  the 
building.  Allowing  these  departures 
from  UF.AS  will  provide  recipients  with 
necessary  flexibility  to  design  for 
special  circumstances  and  will  facilitate 
the  application  of  new  technologies  that 
are  not  specified  in  UFAS.  As  explained 
under  "Background  of  Accessibility 
Standards,"  DOI  anticipates  that 
compliance  with  some  provisions  of 
applicable  State  or  local  accessibility 
requirements  will  provide  "substantially 
equivalent"  access.  In  some 
circumstances,  recipients  may  choose  to 
use  methods  specified  in  model  building 
codes  or  other  Stale  or  local  codes  that 
are  not  necessarily  applicable  to  their 
buildings  but  that  achieve  substantially 
equivalent  access. 

The  amendment  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
alternative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  UFAS. 
Application  of  the  "substantially 
equivalent  access"  language  will  depend 
on  the  nature,  location,  and  intended  use 
of  a  particular  building.  Generally, 
alternative  methods  will  satisfy  the 
requirement  if  in  material  respects  the 
access  is  substantially  equivalent  to  that 
which  would  be  provided  by  UFAS  in 
such  respects  as  safety,  convenience. 


and  independence  of  movement.  For 
example,  it  would  be  permissible  to 
depart  from  the  technical  requirement  of 
UFAS  section  4.10.9  that  the  inside 
dimensions  of  an  elevator  car  be  at  least 
68  inches  or  80  inches  (depending  on  the 
location  of  the  door)  on  the  door  opening 
side,  by  54  inches,  if  the  clear  floor  area 
and  the  configuration  of  the  car  permits 
wheelchair  users  to  enter  the  car.  make 
a  360-degree  turn,  maneuver  within 
reach  of  controls,  and  exit  from  the  car. 
This  departure  is  permissible  because  it 
results  in  access  that  is  safe,  convenient 
and  independent,  and  therefore 
substantially  equivalent  to  that  provided 
by  UFAS. 

With  respect  to  UFAS  scoping 
requirements,  it  would  be  permissible  in 
some  circumstances  to  depart  from  the 
UFAS  new  construction  requirement  of 
one  accessible  principal  entrance  at 
each  grade  floor  level  of  a  building  (see 
UFAS  section  4.1.2(8)),  if  safe, 
convenient,  and  independent  access  is 
provided  to  each  level  of  the  new 
facility  by  a  wheelchair  user  from  an 
accessible  principal  entrance.  This 
departure  woidd  not  be  permissible  if  it 
required  an  individual  with  handicaps  to 
travel  an  extremely  long  distance  to 
reach  the  spaces  served  by  the 
inaccessible  entrances  or  otherwise 
provided  access  that  was  substantially 
less  convenient  than  that  which  would 
be  provided  by  UFAS. 

It  would  not  be  permissible  for  a 
recipient  to  depart  from  UFAS' 
requirement  that,  in  new  construction  of 
a  long-term  care  facility,  at  least  .50%  of 
all  patient  bedrooms  be  accessible  (see 
UFAS  section  4.1.4(9)(b)),  by  using  large 
accessible  wards  that  make  it  possible 
for  50%  of  all  beds  in  the  facility  to  be 
accessible  to  individuals  with 
handicaps.  The  result  is  that  the 
population  of  individuals  with 
handicaps  in  the  facility  will  be 
concentrated  in  large  wards,  while  able- 
bodied  persons  will  be  concentrated  in 
smaller,  more  private  rooms.  Because 
convenience  for  persons  with  handicaps 
is  therefore  compromised  to  such  a  great 
extent,  the  degree  of  accessibility 
provided  to  persons  with  handicaps  is 
not  substantially  equivalent  to  that 
intended  to  be  afforded  by  UFAS. 

It  should  be  noted  that  the 
amendment  does  not  require  that 
existing  buildings  leased  by  recipients 
meet  the  standards  for  new  construction 
and  alterations.  Rather,  it  continues  the 
current  Federal  practice  under  section 
504  of  treating  newly  leased  buildings  as 
subject  to  the  program  accessibility 
standard  for  existing  facilities. 

Buildings  under  design  on  the 
effective  date  of  this  amendment  will  be 
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governed  by  the  amendment  if  the  date 
that  bids  were  invited  fails  after  the 
effectiYW  dale.  This  interpretation  is 
consistent  with  CSA  s  Architectural 
Barriers  Act  regulation  incorporating 
UFAS,  at  41  CVV.  subpart  101-19  6 
The  proposed  revision  includes 
Linguage  modifying  the  effect  of  UFAS 
section  4.1.6(l)(g|,  which  provides  an 
exception  to  UFAS  section  4  1.6. 
Accessible  Buildings  A.'te'-ations. 
Section  4.1.6(l)(gl  of  UFAS  states  th^t 
"mechanical  rooms  and  other  spaces 
which  normally  are  not  frequented  by 
the  public  or  employees  of  the  building 
or  facility  or  which  by  nature  of  their 
use  are  not  required  by  the  Architectural 
Barriers  Act  to  be  accessible  are 
excepted  from  the  requirements  of 
4,1.6."  Particularly  after  the  development 
of  specific  UFAS  provisions  for  housing 
alterations  and  additions,  UF.AS  section 
4.1.6(l)(g)  could  be  read  to  exempt 
alterations  to  privately  owned 
residential  housing,  which  is  not 
covered  by  the  Architectural  Earners 
Act  unless  leased  by  the  Federal 
Government  for  subsidized  housing 
programs.  This  exception.  hovve\er,  :s 
not  appropriate  under  section  5^*4.  which 
p.-otects  beneficiaries  of  housing 
provided  as  part  of  a  federally  assisted 
program.  Consequently,  the  proposed 
amendment  pro\:des  that,  for  pu'-poses 
of  this  section,  section  4  1  6n)!gl  of 
Ur,-\S  shall  be  interpreted  to  exempt 
f.'om  the  requirements  of  ITAS  only 
mf-chanical  room.s  and  other  spaces 
thav  because  of  their  intended  use,  will 
not  require  accessibility  to  the  public  or 
beneficiaries  or  result  in  the 
employment  or  residnnce  'herein  of 
persons  with  physical  hanri'Ciips 

The  proposed  revision  also  provides 
that  the  recipient  is  not  rfqi.ired  to  make 
bu.icimg  alterations  that  have  little       i 
likelihood  of  bf-mg  accomiplished  ' 

wi'hout  removing  or  altering  a  load- 
bcarina  structural  member.  This 
provision  does  not  relieve  recipients  of 
their  obligatif  n  under  the  current 
r*;k'ulation  to  ensure  program 
accessibility 

L'his  notice  would  also  revise  the 
dehnition  of  "historic  properties"  in  the 
C'.Tent  regulation  in  order  to  conform  it 
to  UFAS  section  4.1.7(l)(a).  Historic 
properties  under  the  current  regulation 
ae  lim.ited  to  those  listed  or  eligible  for 
listing  in  the  National  Register  of 
Hi>tonc  Places.  The  special  historic 
pieservation  section  of  UFAS  applies 
additionally  to  buildings  and  facilities 
designated  as  historic  under  State  and 
local  law. 

This  document  has  bet-ii  re',  lewed  t)> 
DOI.  It  is  an  adaptation  of  a  prototype 
prepared  by  DO|  under  Executive  Order 
12250  of  Novem.ber  2.  19ao.  The  ATBCB 


has  been  consulted  in  the  development 
of  this  document  in  accordance  with  28 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  use  601  et seq)  requires  the 
Federal  government  to  anticipate  and 
reduce  the  effect  of  rules  and  paperwork 
requirements  on  small  entities.  The 
Departments  of  Justice  and  the  Interior 
hereby  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  substitutes  DOIs 
current  standard  with  UFAS  which  is 
already  required  throughout  the  Federal 
government. 

Executive  Order  12291 

ExecuUve  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules.  A  major  rule  is  defined 
as  a  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  because  it  promotes 
govemmentwide  consistency  and 
minimizes  potential  recipient 
compliance  conflicts  by  incorporating 
UFAS  in  place  of  DOI's  current 
standard. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

Since  this  regulation  is  administrative, 
legal,  and  procedural  in  nature  It  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
Process.  See  516  DM  2.  Appendix  1. 

Authorship  Statement 

The  principal  author  of  this  proposed 
rulemaking  document  is  Melindu  L 
Hayden.  Equal  Opportunity  Specialist. 
Federal  Assistance  Programs  Staff. 
Office  for  Equal  Opportunity.  U.S. 
Department  of  the  Interior. 

List  of  Subjects  in  43  CFR  Part  17 

Blind.  Buildings.  Civil  rights.  Color. 
Employment.  Equal  employment 
opportunity.  Federal  assistance.  Grant 
programs,  Handicapped,  Historic 
preservation.  Loan  programs.  National 
origin.  Nondiscrimination,  Race. 

For  the  reasons  stated  in  the 
preamble.  DOI  proposes  to  amend  43 
CFR  Part  17  as  follows: 


PART  17-{  AMENDED! 

1.  The  authority  citation  for  Part  17, 
Subpart  B,  is  revised  to  read  as  follows: 

.Authority:  29  U.S.C.  794. 

2  Section  17.218  is  amended  by 
revising  paragraph  (c)  to  read  as 

follows: 

§  17.218    New  construction. 
•         «        •         «         * 

(c)  Conformance  with  Uniform 
Federal  Accessibility  Standards.  (1) 
Fffective  as  of  (the  effective  date  of  this 
amendment),  design,  construction,  or 
alteration  of  buildings  in  conformance 
with  sections  3-8  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS) 
(Appendix  A  to  41  CFR  Subpart  101- 
19.6)  shall  be  deemed  to  comply  with  the 
requirements  of  this  section  with  respect 
to  those  buildings.  Departures  from 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 
other  methods  are  permitted  v\here 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building  is 
provided, 

(2)  For  purposes  of  this  section,  sec. 
4.1.6{ll(g)  of  UFAS  shall  be  interpreted 
to  exempt  from  the  requirements  of 
UFAS  only  mechanical  rooms  and  other 
spaces  that,  because  of  their  intended 
use.  will  not  require  accessibility  to  the 
public  or  beneficiaries  or  result  in  the 
employment  or  residence  therein  of 
persons  with  physical  handicaps. 

(3)  This  section  does  not  require 
recipients  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

3.  Section  17.260,  "Historic 
preservation  programs,"  is  amended  by 
revising  paragraph  (a),  "Definitions,"  to 
read  as  follows: 

§  17,260    Historic  preservation  programs. 
(aj  Definitions. 

*  •  *  •  * 

Historic  properties"  means  those 
buildings  or  facilities  that  are  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places,  or  such 
properties  designated  as  historic  under  a 
statute  of  the  appropriate  State  or  local 
government  body. 
«         •         •         «         * 

Rick  V  entura. 

Assistant  Secretary.  Policy,  Budget  and 
Administraton.  Department  oflhe  Interior 
(FR  Doc.  89-10250  Filed  4-28-69,  8:45  am] 
BIUJMO  CODE  U1(M«E-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  89-93.  RM-6372] 

Radio  Broadcasting  Services; 
Imboden,  AR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Jim  Atkinson,  seeking  the  allotment  of 
FM  Channel  289A  to  Imboden, 
Arkansas,  as  that  community's  first 
local  broadcast  service.  Reference 
coordinates  for  this  proposal  are  36-13- 
05  and  91-11-27. 

DATE:  Comments  must  be  filed  on  or 
before  June  16, 1989,  and  reply 
comments  on  or  before  July  3,  1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20,554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  consultant,  as  follows:  Dan 
Winn,  Dan  Win  &  Associates,  P.O.  Box 
214,  Little  Rock.  Arkansas  72203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-93,  adopted  April  11. 1989,  and 
released  April  25, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street,  N\V.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors.  International 
Transcription  Servire.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-10420  Filed  4-28-89;  8:45  amj 
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47  CFR  Part  73 

IMM  Docket  No.  88-237;  RM-61301 

Radio  Broadcasting  Services;  Joshua 
Tree,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of 

proposal. 

summary:  This  document  dismisses  a 
petition  filed  by  Craig  L  Pox.  to  allot  FM 
Channel  221A  to  Joshua  Tree.  California, 
as  that  comm.unity's  first  local  broadcast 
service,  based  upon  his  withdrawal  of 
interest  in  the  proposal.  No  other 
comments  were  received.  With  this 
action,  the  proceeding  is  terminated. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ndncy  joyner.  Mass  Mi'dia  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
ard  Ordir,  MM  Docket  No.  88-237, 
adopted  Apnl  11,  1989.  and  released 
April  25,  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief  Allocation  Branch,  Policy  and Bu/es 
Division.  Mass  Media  Burtau. 
[FR  Doc.  89-10421  Filed  4-28-89;  8:45  am) 
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47  CFR  Part  73 

MM  OO'Opt  No   ,e7„ 
6923 
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Radio  Broadcasting  Sen.-'ces  Ogde". 
Hiawatha  and  Mantiattan,  ks 

agency:  Federal  Communications 
Commission. 

action:  Order  to  show  cause. 

SUMMARY:  This  document  directs  Station 
KQLA,  Ogden,  Kansas,  to  show  cause 
why  its  hcense  should  not  be  modified 
to  specify  operation  on  Channel  278A 
instead  of  Channel  280A.  This  action 
could  allow  Station  KNZA.  Hiawatha. 
Kansas,  to  upgrade  its  facility  from  280A 
to  280C2  and  for  Station  KMKF, 
Manhattan,  Kansas,  to  operate  on 
Channel  268C2  in  Ueu  of  Channel  269A. 
A  final  determination  regarding  these 
amendments  to  the  Table  must  await 
the  outcome  of  action  ordering  the 
license  modification  of  Station  KQLA, 
Ogden.  Kansas.  This  Order  does  not 
afford  additional  opportunity  either  to 
comment  on  the  merits  of  the  conflicting 
proposal  or  for  the  acceptance  of 
additional  counterproposals.  An 
opportunity  is  being  provided  for  Station 
KQLA  to  object  to  the  ordered  channel 
substitution. 

DATES:  Comments  must  be  filed  by  Kaw 
V  alley  Broadcasting  Company  or  before 
June  16,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
R-.r.,,.;,  '.-n:!  fi34-fi'i."n 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order  to 
Show  Cause.  MM  Docket  No.  87-36, 
adopted  April  11, 1989,  and  released 
April  25, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
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permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

RaJiO  broadcasting. 
Federal  Communications  Commigsion. 
Kari  Kensinger. 

Ch:ef.  A,'k>cat:ons  Brancb.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

[FR  Doc.  89-10422  Filed  4-28-69-.  8:43  am) 

MLLMQ  CODE  (712-01-M 

47  CFP  Part  73 

[MM  Dockat  Na  S9-92:  RM-66601 

Radio  Broadcasting  Sarvicas; 
Blshopvflla,  MO 

AOCNCV:  Federal  Communications 

Conuniision. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  John  P. 
Gillen,  proposing  the  allotment  of  Fm 
Channel  295A  to  Bishopville,  Maryland, 
as  that  community's  first  FM  broadcast 
service.  The  coordinates  for  Channel 
295A  are  38-24-68  and  75-09-39  which 
includes  a  site  restriction  4.1  kilometers 
southeast. 

OATIS:  Comments  must  be  filed  on  or 
before  lune  18, 1969.  and  reply 
comments  on  or  before  July  3, 1989. 
AOOltCSS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  John  P.  Gillen.  Route  1.  Box 
23,  Bishopville.  Maryland  21813. 
fcm  i^iirrHEfi  information  contact. 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
tUPPCEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission  s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-92.  adopted  Apnl  11. 1989.  and 
released  April  25, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission  8  copy  contractors, 
Internationiil  Transcnption  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Mfimbers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter  is 
no  longer  subiect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  procpedin^s.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
KaH  Kentinger, 

Chief.  Allocations  Branch,  PoUcy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  D(jc.  89-10423  Filed  4-28-89:  8:45  am) 
MUJNQ  COOe  S7U-01-M 


DEPARTMENT  OF  DEFENSE         \ 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 
Commercial  Bills  of  Lading  (CBL's) 
under  Cost-Reimbursement  Contracts 
Audit  by  GSA;  Correction 

AOCNCIES:  Department  of  Defense 
fDoD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule;  conection. 

summary:  This  document  corrects  a 
proposd  rule  published  in  the  Federal 
Renter  on  Thursday.  November  10, 
1988  (53  FR  45742). 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  31. 1989 
to  be  considered  in  the  formulation  of  a 
final  rule, 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  |VRS).  18th  «■  F  Streets  .NW., 
Room  4041.  Wdshington,  DC  20405. 
Please  cite  FAR  Case  8H-,SH  in  all 
correspondence  reldtt'U  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  .'X.  Wilhs  FAR  Seirvtanat,   - 
Room  4041,  r,S  BuildinK,  Washington, 
DC  20405.  I20L')  S^-V-*---^ 
SUPPLEMENT ARY  INFORMATION:  In  FR 
Doc  88-26087  on  page  45742  in  the  issue 
of  Thursday.  November  10. 1988.  make 
the  following  correction  to  FAR  52.247- 
65  to  add  paragraph  (d)  which  was 
omitted  in  the  proposed  rule.  For  the 


convenience  of  the  reader,  section 
52.247-65  is  set  out  in  its  entirety  as 

follows: 

52.247-65    Submission  of  Commercial 
Freight  Bills  to  the  General  Services 
Administration  for  Audit. 

As  prescribed  in  47.104-4(c),  insert  the 
following  clause: 

Submission  of  Commercial  Freight  Bills  to  the 
General  Services  Administration  For  Audit 
(Nov  1988) 

(a)  The  Contractor  shall  submit  to  the 
General  Services  Administration  (GSA),  for 
audit,  legible  copies  of  all  paid  freight  bills/ 
invoices,  commercial  bills  of  lading  (CBL's) 
and  other  supporting  documents  for 
transportation  services  on  which  the  United 
States  will  assume  freight  charges  that  were 
paid  (1)  by  the  Contractor  under  a  cost- 
reimbursement  contract,  and  (2)  by  a  first-tier 
subcontractor  under  a  cost-reimbursement 
subcontract  thereunder. 

(b)  The  Contractor  shall  forward  copies  of 
paid  freight  bills/invoices,  and  CBL's  as  soon 
as  possible  following  the  end  of  the  month,  in 
one  package  to  the  General  Services 
Admmistration.  ATTN:  FWAA/C.  18th  &  F 
Streets,  NW..  Washington.  DC  20405.  The 
Contractor  shall  include  the  paid  freight  bills/ 
invoices.  CBL's.  and  supporting  documents 
for  first-tier  subcontractors  under  a  cost- 
reimbursement  contract  If  the  inclusion  of 
the  paid  freight  bills/invoices.  CBL's  and 
supporting  documents  for  any  subcontractor 
In  the  shipment  is  not  practicable,  the 
documents  may  be  forwarded  to  GSA  in  a 
separate  package. 

(c)  Any  original  transportation  bills  or 
other  documents  requested  by  GSA  shall  be 
forwarded  promptly  by  the  Contractor  to 
GSA.  The  Contractor  shall  ensure  that  the 
name  of  the  contracting  agency  is  stamped  or 
written  on  the  face  of  the  bill  before  sending 
it  to  GSA 

(d)  A  statement  prepared  in  duplicate  by 
the  Contractor  shall  accompany,  each 
shipment  of  transportation  documents.  GSA 
will  acknowledge  receipt  of  the  shipment  by 
signing  and  returning  the  copy  of  the 
statement.  The  statement  shall  show: 

(1 )  The  name  and  address  of  the 
Contractor. 

(2)  The  contract  number  including  any 
alpha/numenc  prefix  identifying  the 
contracting  office. 

(3)  The  name  and  address  of  the 
contracting  office. 

(4)  The  total  number  of  bills  submitted  with 
the  statement, 

(51  A  listing  of  the  respective  amounts  paid 
or.  in  lieu  of  such  listing,  an  adding  machine 
tape  of  the  amounts  paid  showing  the 
Contractors  voucher  or  check  numbers. 

(End  of  clause) 

Dated:  April  24. 1989, 
Harry  S.  Rosinski. 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

[FR  Doc.  80-10334  Filed  4-2&-89;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
action:  Notice  of  ATBCB  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  1:15  p.m.  to  5:00  p.m..  on 
Wednesday,  May  10. 1989,  in  the 
Garrison  Room  of  the  Hyatt  Regency 
Hotel-Downtown  Tampa,  Florida 

Items  on  the  Agenda:  Priorities  for  FY 
1991  technical  programs;  Americans 
With  Disabilities  Act  (ADA);  public 
affairs  plan;  Fiscal  Year  1989  budget 
status  report;  FY  1990  budget  request 
update;  FY  1991  budget  proposal:  Board 
proclamation — International  Decade  of 
Disabled  Persons;  complaint  status 
report:  draft  plan  for  Compliance  and 
Enforcement  case  resolution; 
amendments  to  the  Statement  of 
Organization  and  Procedures  and  the 
Authorities  and  Delegations.  The  Board 
will  also  hold  its  annual  election  of 
officers. 

The  ATBCB  will  hold  a  public  forum 
immediately  followi.ng  the  business 
portion  of  the  Board  meeting.  Public 
participation  is  invited  to  discuss  issues 
relevant  to  the  Architectural  Barriers 
Act  and  the  ATBCB,  Individuals  or 
organizations  interested  in  testifying 
must  contact  Larry  .MHson.  Special 
Assistant  for  External  Affairs,  (202)  653- 
7848. 

DATE:  Wednesday,  May  10. 1989 — 1:15 
p.m.-5:00  p.m. 

ADDRESS:  The  Garrison  Room  of  the 
Hyatt  Regency  Hotel-Downtown  Tampa, 
Florida, 

The  Technical  Programs,  the  Planning 
and  Budget,  and  the  Executive 
Committees  of  the  ATBCB  will  meet  on 


Tuesday,  May  9. 1989.  from  8:30  a.m.  to 

.t:30  p.m.  in  the  Augustus  Steele  Room  of 

the  Wyndham  Harbour  Island  Hotel.  725 

South  Harbour  Island  Blvd..  Tampa. 

Flonda, 

FOR  FURTHER  INFORMATION  CONTACT: 

For  i.iformation  reeardins  c;omrr.itt('('s 

and  the  business  portion  of  the  B(,uird 

meeting,  contact  Barbara  A,  Giliey, 

Administrative  Officer,  (202)  653-7834 

(voice  or  TDD), 

Lawrence  W  Roffee, 

Executive  Diredor 

|FR  Doc.  89-10386  Plied  4-.:8-89;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  the 
Champaign  and  Springfield  (IL) 
Agencies 

agency:  Federal  Grain  Inspection 

Ser\ice  (Ser\'ice). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

designation  renewal  of  Champaign- 
Danville  Grain  Inspection  Departments. 
Inc.  (Champaign)  and  Glen  Wallace  dba 
Springfield  Grain  Inspection  Department 
[Springfield],  as  official  agencies 
responsible  fiir  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  )une  1, 1989. 
ADDRESS:  James  R,  Conrad,  Chief. 
Review  Branch,  Compliance  Division. 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454.  Washington,  DC  2009O- 
6454, 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  R  Conrad,  telephone  (202)  447- 
6.' 25, 

SUPPLEMENTARY  INFORMATION:  This 
artion  h,is  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  the 
Champaign  and  Springfield  designations 
terminate  on  May  31. 1989,  and 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  specified  geographic 
areas  in  the  December  1, 1988,  Federal 


Register  (53  FR  48565).  Applications 
were  to  be  postmarked  by  January  3, 
1989.  Champaign  and  Springfield  were 
the  only  applicants  for  designation  in 
their  area  and  each  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency.  The 
Service  announced  the  applicant  names 
in  the  February  1. 1989.  Fewleral  Register 
(54  FR  5101)  and  requested  comments  on 
the  applicants  for  designation. 
Comments  were  to  be  postmarked  by 
March  20. 1989.  Six  comments  were 
received  recommending  Champaign's 
designation  renewal.  The  grain  firms 
expressed  satisfaction  regarding 
Champaign's  service,  stating  that  it  is 
timely,  professional  and  consistent.  No 
comments  were  received  regarding 
Springfield's  designation  renewal. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  in  accordance  with  section 
7(f)(1)(B),  determined  that  Champaign 
and  Springfield  are  able  to  provide 
official  services  in  the  geographic  areas 
for  which  the  Service  is  renewing  their 
designations.  Effective  June  1. 1989.  and 
terminating  May  31, 1992.  Champaign 
and  Springfield  are  designated  to 
provide  official  inspection  functions  in 
their  specified  geographic  areas,  as 
previously  described  in  the  December  1 
Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  numbers: 
Champaign  at  (217)  448-9821  and 
SpringfieJd  at  (217)  522-5233. 

Pub.  L  94-582,  90  Stat.  2867.  as  amended  (7 
U.S.C.7\etseg.) 
|.T.  Ab«hier. 

Director.  Compliance  Division. 
[FR  Doc.  89-10409  Filed  4-28-89;  8:45  am) 

BaUNGCODE  S410-OMI 


Request  tor  DesiQris^icin  Applicants To 
Prov;c°  Off'C':Ti  Services  In  the 
Geogr.Tphic  Area  C'^^'rently  Assigned 

to  the  Cairo  nL '  Aqency 

AGENCY:  Federal  Grain  Inspection 
Service  (Service). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
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according  to  the  criteria  and  procodurfs 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  tin 
dgoncy  will  terminate,  in  accordance; 
with  the  Act.  and  requests  appl:ca'iM':s 
from  parties  mtcres'ed  m  being 
designated  as  thi;  official  agency  to 
provide  official  sen-ices  in  the 
geographic  area  currently  assigned  to 
the  apecined  agency.  The  official  agi;r.c> 
is  Cfliro  Grain  Inspection  Agency,  Inc. 
(Cairol. 

DATE:  Applications  must  be  postm.irkf^tl 
on  or  before  May  31,  1989 
AOOAESS:  Applications  must  be 
submitted  to  fames  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  Room  1647  South  Building. 
P  O.  Box  96454,  Washington.  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW..  during 
regular  business  hours. 
FOn  FURTHER  INFORMATION  CONTACT: 
lames  R.  Conrad,  telephone  (202)  447- 
8524. 
SUPPt.CMCNTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  b€  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  order  and 
Departmental  Regulation  1S12-1; 
therefore,  the  Executive  order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  sprcifies  ihat 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  design.ite 
such  agency  or  person  to  provide  official 
services  after  a  determinatujn  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Ca;ro.  located  at  400"  Sycamure 
Street  Cairo.  IL  62914,  wh«  dcsigna'id 
under  the  AcA  as  an  official  agency  on 
Noverrber  1,  1986.  to  provide  official 
inspection  functions, 

Ihe  official  agency  s  desig-iatu)n 
tfrn.mates  on  October  31,  I'MQ.  Section 
7{g|(lJ  of  the  Ac!  states  thai 
designations  of  official  agerr  »b  shall 
terminate  not  later  than  tnennially  and 
may  b**  renewed  according  !o  the 
criten.i  and  procedures  prf"!'  nt^'d  ir,  tfie 
A(,t, 

The  geographic  a.-ua  prt-MTV',) 
as3ig;:ed  to  Ciiro.  m  the  StaU-s  of 
Illinois,  Kentucky,  and  Tennessee, 
pysuant  to  section  7(fl(2)  of  the  .Act. 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows 

In  Illinois:  Randolph  County 
Isouthwest  of  State  Route  150  from  the 
Mississippi  River  nort..  to  State  Route 


i  i  lackson  County  (southwest  of  State 
Route  3  southeast  to  State  Route  149: 
State  Route  149  east  to  State  Route  13: 
State  Route  13  southeast  to  U.S.  Route 
51;  U.S.  Route  51  south  to  Union 
County):  and  Alexander,  Johnson, 
Hardin.  Massac  Pope.  Pu'aiki.  and 
Union  Counties, 

In  Kentucky,  Ballard.  Calloway, 
Carlisle.  Fulton,  Graves.  Hickman, 
Livingston.  Lyon,  Marshall,  McCracken. 
and  Tngg  Counties. 

In  Tennessee;  Benton.  Uickson.  Henry. 
Houston,  Humphreys,  Lake, 
Montgomery,  Obion.  Stewart,  and 
Weakley  Ci 'unties, 

Tht'  fciilowing  locations,  outside  of  the 
ab<ive  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment; 
Hopkinsville  Elevator  Company.  Inc., 
Hopkin,sville,  and  the  LAN  Railroad 
Siding  on  Alternate  U.S.  Route  41.  5 
miles  south  of  Hopkinsville,  both  in 
Christian  County,  Kentucky  (located 
inside  Ohio  Valley  Gram  Inspection's 
area). 

Exceptions  to  Cairo's  assigned 
geographic  area  are  the  following 
locations  inside  Cairo  s  area  which  have 
been  and  will  continue  to  be  serviced  by 
the  following  official  agency; 

Memphis  Gram  and  Hay  Association; 
Continental  Gram  Co,,  and  West 
Tennessee  Soya,  both  in  Tiptonville.  pnd 
Planters  Gin.  Ridgely.  all  in  Lake 
County.  Tennessee 

Interested  parties,  including  Cairo,  are 
hereby  given  opportunity  to  apply  for 
offi'iiil  agency  designation  to  provide 
the  (ifficial  services  in  the  geographic 
area   as  specified  above,  under  the 
provisK.tns  of  section  ^ff]  of  the  Act  and 
5  HJX)  I9t)(dl  of  the  regulations  issued 
theri'under  De'signation  in  the  sperified 
geographic  area  is  for  'he  period 
beginning  Novenber  1   1989,  and  ending 
October  31,  1992.  Parties  wishing  to 
apply  for  designation  ^hould  contact  the 
RpN  n  w  Branch,  Comi^Uance  Division,  at 
the  -I'idress  listed  abojve  for  forms  and 
information,  i 

Applications  and  ooier  avittaUe 
information  will  be  considsndfa 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582,  90  SUL  2867.  as  amended  (7 
U  S.C.  71  et  seq.) 
|,T  ANhier.  j 

Uirei:tir.  Compliance  D:visit>n. 
;!-R  !>.<;  H-Vioitl  Filed  4-28-89;  8i45  amj 
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Request  for  Comments  on  Designation 
Applicants  in  the  Geographic  Area 
Currently  Assigned  to  the  Fremont 
(NE)  and  Titus  (IN)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  Fremont  Grain 
Inspection  Department,  Inc.  (Fremont) 
and  Titus  Grain  Inspection,  Inc.  (Titus). 

DATE:  Comments  must  be  postmarked 

on  or  before  June  15, 1989. 

ADDRESS:  Comments  must  be  submitted 

in  writing  to  Lewis  Lebakken,  Jr.,  RM. 

FGIS,  USDA,  Room  0628  South  Building, 

P.O.  Box  96454,  Washington,  DC  20090- 

6454. 

TeJeniail  users  may  respond  to 
(IXEBAKKEN/FGIS/USDAI 
telemail. 
Telex  users  may  respond  as  follows: 
To;  Lewis  Lebakken 
TLX;  7607351,  ANS;FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT 
Lewis  Lebakken,  jr.,  telephone  (202) 
4-5-3428. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  March  1,  1989. 
Federal  Register  (54  FR  8578) 
Applications  were  to  be  postmarked  by 
.March  31, 1989,  Fremont  and  Titus  were 
the  only  applicants  for  designation  in 
that  area  and  each  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 


Comm.cnts  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  IVofice  of  the 
final  decision  Wii!  be  pubhshed  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Pub.  L.  94-582,  90  Stat.  2867,  as  amended  [7 

US,C    -1  P!  :leQ] 

J.T.  Abshier. 

Director.  Compliance  Division 

(FR  Do,:  Bti-irwin  Filed  4-28-89;  8:45  am) 

BiU-lNG  COOC  34ii-EN-M 


Dated;  April  24,  1989. 
Edward  .Vlichals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  89-10424  Filed  4-28-89:  8:45  am] 

BtUJMG  COOC  3StO-CW-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  oy  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  fur 

clearance  the  following  proposal  fur 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chanter  35), 
Agency:  National  Oceanic  and 

Atmospheric  Administration, 
Title:  Albacore  Fishing  Operation 

Information. 
Form  \umber:  Agen(;v— .\/.-\-  O.MH — \  ' 

A. 
Type  of  Request:  F.xistmg  collection  in 

use  without  OMB  Control  Number, 
Burden:  400  respondents,  2(X)  reporting 

hours.  Average  hours  per  responiie  is 

5  hours. 
A'eec's  and  Use:,:  Captains  of  vessels 

fishing  for  albacore  tuna  aie 

requested  to  submit  catcti.  effort,  and 

similar  information.  The  data  will  be 

used  to  evaluate  the  status  of  the  tuna 

stock. 
Affected  Public:  Sm.ali  businesses  or 

organizations. 
Frequency:  On  occasion,  annually. 
Respondent's  ObUgeitian.  Voluntary. 
OMB  De.-ik  Officer:  Russ  Scarato.  395- 

7340. 

Copies  of  the  above  information 
( ..llection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  EcHvard  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
V.'aihington.  DC  2iC.30, 

Written  comments  and 
recommendations  ior  the  proposed 
info'malion  collection  should  be  sent  to 
Russ  Scarato,  0\fB  Desk  Officer.  Room 
320a.  New  Executive  Office  Building, 
Washington.  DC  20503, 


t-tcrnnt  onai  i.fccie  Administration 

l,«.-i75-e0l) 

Heao\vcar  F'cm  The  Prcp'.?  s  '''.tHuiiUc 
of  China;  Final  Deterr.i.nst'on  C  t:)iez. 
at  Less  Than  Fair  Value 

AGENCY;  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

action:  Notice  of  amendment  to  final 

determination  of  sales  at  less  than  fair 

value. 

summary:  On  March  23, 1989,  the 

Department  of  Commerce  published  the 
final  determination  of  sales  at  less  than 
fair  value  of  headwear  from  the  People's 
Republic  of  China.  The  investigation 
covered  the  period  December  1, 1987 
through  May  31, 1988. 

After  publication  of  our  final 
determination,  we  received  comments 
from  certain  parties  to  the  proceedi.ng 
alleging  ministerial  errors.  We  have 
corrected  the  ministerial  errors  and  have 
amended  ihe  final  determination  of 
sales  at  less  'han  fair  value  for  Jiangsu 
Arts  *  Crafts  Import  and  Export 
Coiporation,  Zhejiang  Arts  &  Graffs 
Import  &  Export  Co.,  and  China  National 
Light  Industrial  Products  Import/Export 
Corporation  Guangzhou  Branch 
Footwear  and  Headgear  Company. 
CrPECTtVE  DATE:  M3y  1  lOfiO 
FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Gray  or  Anne  D'Aiauro,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/5255. 

SUPPLEMENTARY  1^FORMATION: 

Brickgruund 

On  March  23. 1989,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
11983)  the  final  determination  of  sales  at 
less  than  fair  value  of  headwear  from 
the  Peoples  Republic  of  China.  After 
publication  of  our  final  determination, 
we  received  comments  from  certain 


parties  ta  ttie  proceeding  alleging 
ministerial  errors.  We  have  corrected 
the  ministerial  errors  and  have  amended 
the  final  determination  for  jiangsu  Arts 
&  Crafts  Import  and  Export  Corp.. 
Zhejiang  Arts  &  Crafts  Import  *  Export 
Co..  and  China  National  Light  Industrial 
Products  Import/Export  Corp., 
Guangzhou  Branch  Footwear  and 
Headgear  Co. 

Section  1333  of  the  Omnibus  Trade 
and  Competitvenes  Act  of  1988.  which 
amends  section  735  of  the  Tariff  .Act  of 
1930,  authorizes  Commerce  to  establish 
procedures  for  't.e  correction  of 
ministerial  errors  in  final 
determinations.  Congress  has  defined 
the  term  "ministerial  error"  to  include 
errors  in  addition,  subtraction,  or  other 
arithmetic  functions,  or  clerical  errors 
resulting  from  inaccurate  copying, 
duplication,  or  the  like. 

Ministerial  Errors 

We  have  corrected  the  following 
ministerial  errors: 

Jiangsu  Arts  &  Crafts  Import  and  Export 
Corp. 

1.  Use  of  incorrect  marine  insurance 
figures  in  the  calculation  of  U.S.  price. 

2.  Application  of  an  incorrect  foreign 
market  value  for  cotton  gob  hats. 

Zhejiang  Arts  &  Crafts  Import  &  Export 
Co. 

1.  Incorrect  quantity  of  cotton  cloth 
used  in  the  calculation  of  foreign  market 
value  for  cotton  visors  from  the 
Hangzbou  Hat  Factory. 

2.  Incorrect  quantity  of  cotton  cloth 
used  in  the  calculation  of  foreign  market 
value  for  polyester  blend  visors  from  the 
Hdngzhou  Hat  Factory. 

China  National  Light  Industrial 
Products  Import/Export  Corp,, 
Guangzhou  Branch  Footwear  and 
Headgpar  Company 

1.  Misidentification  of  U.S.  sales  of 
cotto:i  flattop  caps  as  cotton  tennis 
caps,  resulting  in  a  match  with  an 
incorrect  foreign  market  value. 

2.  Use  of  incorrect  labor  hours  in  the 
calculation  of  foreign  market  value  for 
cotton  painters  caps. 

Amended  Final  Determination  of  Sales 
at  Less  than  Fair  Value 

We  have  amended  the  final 
determination  of  sales  at  less  than  fitir 
value  as  follows: 
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SUMMARY:  We  preliminary  determine 
that  martial  arts  uniforms  from  Taiwan 
are  bema,  or  an?  likely  to  be.  sold  m  the 


)t563 


from  Hsin  Sheng.  and  on  March  2.  and 
14. 1989  from  Kuang  Fong.  The 
Denartmenf  is.siiert  dpfiripnr-u  lottora  in 


information  pertaining  to  differences  in 
merchandise.  In  addition,  all  values 
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nr.i 


n;< 


Votices 
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Manu<acturwi'«xportar 


Jiang»u  Art*  &  Oitts  Imcxyl  and  E<p<yl  Corp ,..-.._ 

Zr«|Ming  Ant  &  Oatlj  impon  A  Expol  Co __..._..„_ ~ . 

CNrm  Naoona/  Ug^t  industnai  P'oducts  mportyExport  Cofp    Guar>qaio<j  B'sncti  Footwear  ara  ►'.^adgear  Co..~ 

At  OV\m 


Time  period 


Prevkxjs  Amended 

margin  (%)    i    margin  (%) 


T 


12/87-05/88 
12/87-06/88 

12/87-05/68 
12/87-05/88 


27  71 
22.20 
•32  06 

2137 


26  05 

21  97 

•11  23 

20  86 


•  BecauM  we  rnade  fair  value  comparison*  oo  Itve  basis  o<  cKOca^smg  c»i;<rges.  t^e  resi-'itiog  drtference  tor  ttus  company  ^las  been  multiplied  by  a  coefficient 
equaHnq  \Tm  proponxjn  proceistng  r^oresenu  o*  the  »a!u«  3t  pi=C  na's  to  »^.ft  it  'n«>  marqi'is  'or  ind-vidual  sales.  Hie  coefficient  is  tiasad  on  our  review  of  tne  cost 
•nd  sale*  etpanence  of  Sna^>gf^al  Stationery 


The  Department  will  amend  its 
instruction  to  Customs  to  adjust  the  cash 
deposit  or  posting  of  bond  equdl  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  merchandisf 
exceeds  the  United  StHtes  States  Price 
as  noted  above 
Timothy  N.  Bergan, 

Aciin^  Assistant  Secrelury.  fur  Import 
■\dniristrGl'np.  I 

Uhted:  Apnl  21.  14«i 
[W.  Doc.  89-10283  FUnd  *-iH~m.  «:-»5  am) 
MUJNQ  COOC  MIO-OS-M 


(A-&33-501J 


Certain  Iron  Construction  Casttngs 
From  India;  Amendment  to  Fina4 
Determination  of  Sale*  at  Le»«  Than 
Fair  Value  and  Antidumping  Duty 
Order  In  Accordance  With  Decision 
Upon  Remand 

agency:  Internationa!  Trade 
Administration /Import  Administration. 
Dtpjirtment  of  Commprce. 
action:  Notice  of  second  amf-ndm^nt  o! 
final  determination  of  sales  at  less  than 
fmr  value  and  antidumping  du'y  or.ier  in 
accordance  wiih  decision  upon  remand. 

SUMMARY:  On  September  12.  1988  the 
I  nited  States  Court  uf  International 
Trade  (the  Court)  ordpred  the 
Department  of  Commerce  (Commerce) 
to  account  for  the  freight  equalization 
fund  levy  and  turnover  tax  and  to 
determine  whether  it  made  a  computer 
input  error  in  its  final  antidumpinf  duty 
determination  on  certain  iron 
construction  casting.s  from  India 
Serampore  industnes  P\t.  Ltd..  t".  at.  v 
United  States.  12  CIT  — ,  696  F  Supp 
665  (1988).  Commerce  filed  the  required 
remand  results  with  the  Court  on 
November  28,  1988  On  February  10 
1989  the  Court  aff:rmed,  in  its  entirety, 
the  remand  determination  by 
Commerce,  Serampore  Industr.t  >  I'vt 
Ltd..  etai  v  Unitt-d  Statos.  M  CW  — , 
Slip  Op  89-18  (1989), 

In  accordance  with  the  Court  s  order 
Commerce  has  airected  ihe  L  S. 


Customs  Service  to  lerminate  the 
suspension  of  liquidation  of  subject 
merchandise  produced  by  Serampore  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

EFFECTIVE  DATE:  May  1,  198'4 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  (eni^.n.s.  Office  of  .Antidumping 
Investigations,  Import  Administration. 
international  Trade  Administration,  US. 
Department  of  Commerce.  Washington. 

DC  202^10  Telephonr.  (20213^7-1756. 

SUPPLEMENTARY  INFORMATION: 

I 

Background 

No  events  have  occurred  nor  has  any 
appeal  been  filed  since  the  filing  of 
Commerce's  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty  Order 
in  Accordance  with  Decision  Upon 
Remand  (March  23. 1989,  54  FR  11989). 
Accordingly,  the  remand  results 
regarding  Serampore  which  were 
afftnned  by  the  Court  on  February  10. 
1989  are  final  and  in  effect. 

Su.spensiun  of  Liquidation 

In  accordance  with  the  Court's  order 
of  September  12. 1988,  we  are  directing 
the  Customs  Service  on  or  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  to  terminate  the 
suspension  of  liquidation,  release  any 
hond,  refund  any  cash  deposit,  and 
proceed  with  the  liquidation  of  all 
entries  of  this  merchandise  produced  by 
Serampore  with  regard  to  antidumping 
duties.  With  respect  to  Kejriwal  and  all 
other  manufacturers,  sellers  and 
exporters,  the  Customs  Service  shall 
continue  to  suspend  liquidation  of  all 
entries  of  castings  from  India  and 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  the 
redetermination  exceeds  the  United 
States  price. 

The  weighted-average  margins  are  as 
follows: 


Wanu'act -'erV  sellers/  exporters 

WeigMed- 
average 
margin 

percentage 

0  02 

Keiriwal 

Serampore  (de  minimis)  (excluded) 

Kaiana  'de  minimis)  (excluded) 

2  93 
0  487 
0.04 

All  ottiers     

2  93 

Article  V'1.5  of  the  General  Agreement 
on  Tariff  and  Trade  provides  that  "(nlo 
producer  '   *   *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  seciion 
772(d)(l  1(D)  of  the  Tariff  Act  of  1930,  as 
amended.  Since  dumping  duties  cannot 
be  assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  requite  a  cash  deposit  for 
that  amount.  Accordingly,  the  level  of 
certain  export  subsidies  (as  determined 
in  the  September  23, 1988  Amendment  of 
Final  Results  of  Adm.inistrative  Review 
of  the  Countervailing  Duty  O)  der  on 
Certain  Iron-Metal  Castings  from  India 
(51  FR  457881),  which  is  7.31  percent  ad 
valorem,  will  be  subtracted  from  the 
above  dumping  margins  for  cash  deposit 
purposes  only  for  i.mports  of 
construciion  castings  covered  by  the 
countervailing  duty  order. 
Timothy  N.  Bergan. 

Actin^ci  ■'^i'S:stanl  Secretary  for  Import 

Administration. 

April  21.  1989 

(11?  Dec.  89-10284  rilfd  4-28-8^;  845  nm| 

WLUNG  COOE  3510-OS-M 


(A-583-e05] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Martial  Arts 
Uniforms  from  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 


summary:  We  preliminarj-  determine 
that  martial  arts  uniforms  from  Taiwan 
are  bring,  or  an^  likely  to  be,  sold  in  the 
United  States  at  less  th^n  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  martial  arts 
uniforms  from  Taiwan  as  described  in 
the  "Suspension  of  Liquiddtion"  section 
of  this  notice.  If  this  investigation 
proceeds  normally,  we  wiil  niake  a  final 
determination  by  JuK  10,  1989. 
EFFECTIVE  DATE:  .May  1,  lSfi3. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Martin  or  Mary  S.  Clapp,  Office  of 
Antidumping  Investigation.  Import 
Adm,inistrat;on,  International  Trade 
Administration.  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NVV.,  Washington.  DC  20230; 
telephone:  (202)  377-2830  or  377-3965. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminary  determine  that 
martial  arts  uniforms  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended,  19  U.S.C.  1673b  (the  Act)  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initation  (53  VR 
50056,  December  13, 1988),  the  following 
events  have  occurred.  On  December  30, 
1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  matenally  injured 
by  reason  of  imports  from  Taiwan  of 
martial  arts  uniforms  (54  FR  1013. 
January  11, 1989). 

On  January  16. 1989,  the  Department 
presented  antidumping  duty 
questionnaries  to  Taiwan  Hsin  Sheng 
Industrial  Co.  (Hsin  Sheng)  and  Kuang 
Fong  Industrial  Co.,  Ltd.  (Kuang  Fong), 
These  companies  accounted  for  a 
substantial  portion  of  exports  of  the 
subject  merchandise  from  Taiwan  *o  the 
United  States  during  the  period  ot 
investig.ition.  Responses  to  Section  A  of 
the  questionnaire  were  due  on  January 
30,  1989,  and  responses  to  the  remaining 
sections  were  due  on  February  15,  1989 

At  the  request  of  tne  respondents, 
response  deadline  were  extended  to 
February  14,  1989  for  Section  A,  and  to 
M.irch  6,  1989  for  Sections  B  and  C  of 
the  questionnaire.  Responses  to  Section 
A  weK  received  on  January  30,  1989  by 
Hsin  Sheng,  and  on  Febiuary  2.  1989  by 
Kuang  Fong.  Responses  to  Sections  B 
and  C  were  received  on  March  6, 1989 


from  Hsin  Sheng,  and  on  March  2.  and 
14. 1989  from  Kuang  Fong.  The 
Department  issued  deficiency  letters  to 
Hsin  Sheng  on  March  13, 1989,  March  24. 
1989,  and  April  18. 1989,  and  to  Kuang 
Fong  on  March  13. 1989.  March  29, 1989 
and  April  18, 1989.  Supplemental 
responses  were  filed  by  Hsin  Sheng  on 
April  3. 1989,  and  by  Kuang  Fong  on 
April  12. 1989, 

Scope  of  Investigation 

The  United  States  has  developed  a 

system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS)  as  provided  for  in  section  1201  et 
se,;.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  will  be  classified  soley 
according  to  the  appropriate  HTS  item 
numbers.  The  iTTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  include  the  following 
articles:  Martial  arts  uniforms  for  men, 
boys,  women,  girls  and  infants.  The 
uniforms  consist  of  tops,  pants  and  belts 
and  are  imported  from  Taiwan 
separately  or  as  ensembles.  They  are 
miiiie  of  cotfnn  or  of  man-made  fibers, 
either  om.Tmented  or  not  ornamented. 
They  are  suitable  for  wearing  while 
practicing  all  forms  of  martial  arts, 
including  but  not  limited  to:  Judo. 
Kara'e.  Kung  Fu,  Tae  Kwon  Do,  Ninja, 
Nmjutsu,  Hdkdnia,  Tai  Chi,  Jujitsu  and 
Hapkido,  These  products  are  currently 
provided  for  under  ITTS  subheadings 
ti20,.i, 22.1000,  6203.23.0070,  6203.23.0080, 
r.203.23,0090,  6203.29.2f),  6204.22.1000, 
62M,23  (X)  and  6204  2^,20  and  may  also 
be  enlered  under  H're  subheadings 
6203.22,10.  6203.23,00,  6203.29.20, 
6203.42,40,  6203  43,40,  6203,49.20, 
6204.22.10,  62(^4,62  40,  6204,63.35, 
621)4  69.25,  6209.20.30,  6209.20.50, 
6209  30.20.  6209  30.30,  6209.90.20, 
6209.90.30,  and  6217.10.00. 

Period  of  Investigation 

The  period  of  investigation  is  June  1, 
1988.  through  November  30. 1988. 

Fair  Value  Comparisons 

Substantial  deficiencies  with  both 
respondents'  responses  precluded  any 
reasonable  price-to-price  comparison. 
Neither  respondent  provided  the 
information  necessary  to  make  the 
appropriate  product  matches.  Even 
where  matches  were  possible,  neither 
respondent  provided  any  cost 


information  pertaining  to  differe.-,!  ■  ^  o 
merchandise.  In  addition,  all  values 
were  reported  by  both  respondents  in 
U.S.  dollars  rather  than  Ihr  currencies  in 
which  they  were  incurred.  Hsin  Sheng 
failed  to  report  warranty  or  guarantee 
expenses,  although  it  admitted  shipping 
"free  goods"  to  replace  defective  goods. 
Hsin  Sheng's  credit  expenses  were 
reported  incorrectly.  Kuang  Fong  failed 
to  provide  credit  expenses  and  packing 
costs. 

Tljcrefore,  as  a  basis  for  determining 
the  estimated  dumping  margins,  we  used 
the  information  contained  in  the  peliiion 
as  the  best  information  otherwise 
available  pursuant  to  section  776(c)  of 
the  Act.  19  U.S.C.  1677e(c). 

United  Stales  Price 

United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition. 

Foreign  MarKcl  \  alue 

Foreign  market  value  was  based  on 
home  market  prices  provided  in  the 

petition. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  martial  arts  uniforms 
from  Taiwan  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of 
martial  arts  uniforms  from  Taiwan 
exceeds  the  United  States  price  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  margins  are  as 
follows: 


MarHjtacturing/producer/expofter 


Hs«>  Sheng... 
Kuang  Fong.. 
All  others. 


Mvgn 

percentage 


eso 

650 
850 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprielarj' 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
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not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injunng.  or 
threaten  materia!  injury  to.  a  L'.S 
industry  before  the  later  of  120  days 
after  the  date  of  this  determination,  or 
45  days  after  the  final  detenr.mation.  if 
affirmative 

Public  Comment 

In  accordance  with  section  353.38  of 
the  Commerce  Department's  rcg-.la'ions 
pubhsbed  in  the  Federal  Register  on 

March  28,  1989  (54  FR  12-42)  (to  be 
codified  at  19  CFR  3563.38).  we  will  hold 
a  public  heanng.  if  requestd,  to  a'ford 
interested  parties  an  opportun'^v  'o 
com.ment  on  this  preliT.inary 
determination,  on  May  31. 1989  ^t  10;00 
a.m.  at  the  U.S.  Department  of 
Commerce.  Room  3708.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230,  Interested  parties  who  wish  to 
request  or  to  participate  in  a  hearing 
must  submit  a  request  within  10  da\s  of 
the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Admn'stration, 
U.S  Department  of  Commerce,  Rnom  B- 
099,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
ni:mber:  (2)  the  number  of  participants: 
Cj)  the  reason  for  attending:  and  (4)  a  list 
of  the  arguments  to  be  raised  at  the 
hearing  In  addition,  ten  copies  of  the 
business  proprietary  version  and  five 
f.opies  of  the  public  version  of  case 
bnefs  must  be  admitted  to  the  Assistant 
Secretary  no  later  than  May  19.  1989. 
If  n  copies  of  the  business  proprietary 
version  and  five  copies  of  the  puhhr, 
version  of  rebuttal  briefs  miis'  be 
submitted  to  the  Assistant  Secretary  no 
later  than  May  26. 1989.  An  interested 
party  may  make  an  affirmative 
prnsentation  a*  the  public  hearing  only 
on  arguments  in;  iuded  m  ttiat  party's 
case  brief,  and  may  make  a  rebuttal 
presentation  only  on  arguments  included 
in  the  party's  rebuttal  brief.  Written 
arguments  should  be  submitted  in 
accordance  vM'h  section  353  38  of  the 
Comm.erce  Depa-tmcnts  regulations 
published  in  ttie  Federal  Register  on 
March  28.  lt»89  (54  FR  12-4:)  (to  be 
codified  at  19  CFR  353  38i  and  will  be 
considered  if  received  within  the  time 
limits  in  this  notice. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
use.  1573b(rj) 


.*Lpr,l  24,  19«9 
Timothy  N  Ber^an. 
A  ct:rj  A  xf  i  s  tant  Secretary  for  Import 
Adwi.rstranon. 
FR  Doc.  89-10285  Filed  4-28-89;  845  am) 
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Low-Fuming  Brazing  Copper  Ro<l  and 
Wire  from  New  Zealand;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

AQENCYi  Interndtiaiv-^il  Trade 

.Administration/ Import  Administration/ 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

counters,  ailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand.  We  preliminarily  dete'-mine  the 
total  bounty  or  grant  to  be  012  percent 
ad  valorem  for  the  period  August  1, 1987 
through  July  31. 1988,  a  rate  we  consider 
to  be  de  minimis.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  1    1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lnrenza  Olivas  or  lifne  Merslicr.  0*fi:::e 
of  Countervailing  Cumpiiance. 
International  Trade  Administration.  U.S 
Department  of  Commerce,  Washington, 
DC  20.1'^O  te'rphone;  (202)  377-2786. 
SUPPLEMENTARY  iNFOfWUTION: 

Background 

On  September  6. 1988,  the  Department 
of  Commerce  ('  the  Department") 
published  in  the  Federal  Register  [53  FR 
.W341)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  (50  FR  31638,  Auaust  5,  1985). 
On  August  8, 1988,  the  respondent. 
McKechnie  Bros.  (N.Z.)  Ltd.  ('  MMP  ), 
requested  an  administrative  review  of 
the  order.  We  published  the  notice  of 
initiation  on  September  27.  1988  (53  FR 
37618).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tanff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 


United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS).  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers). 

Imports  covered  by  the  review  are 
shipments  of  New  Zealand  low-fuming 
brazing  cupper  rod  ^nd  wire,  principally 
of  copper  and  zinc  alloy  ("brass"),  of 
varied  dimensions  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated.  The  chemical 
composition  of  the  products  under 
investigition  is  defined  by  Copper 
Development  Association  standards  680 
and  681.  During  the  period  of  review, 
such  merchandise  was  classifiable 
under  items  612.6205.  612.7220  and 
653.1500  of  the  Tariff  Schedulrs  of  the 
United  States  Annotated.  Such 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  7407.2150, 
7408.2100,  8311.3060  and  8311.9000. 

The  review  covers  the  period  August 
1. 1987  through  July  31, 1988  and  17 
programs.  MMP  was  the  only  known 
exporter  of  low-fuming  brazing  copper 
rod  and  wire  ("LFB")  to  the  United 
States  during  the  period  of  review. 

Analysis  of  Programs 

(1)  EMDTI.  Under  the  Export  Market 
Development  Taxation  Incentive 
("EMOTI"),  established  in  the  1979 
Amendment  to  the  Income  Tax  Act  of 
1976,  exporters  may  receive  tax  credits 
for  a  certain  percentage  of  their  export 
market  development  expenditures 
Qualifying  expenditures  include  those 
incurred  principally  for  seeking  and 
developing  new  markets,  retaining 
existing  markets,  and  obtaining  market 
information.  An  exporter  who  t.-^kes 
advantrige  of  this  tax  credit  may  not 
deduct  the  qualifying  expenditures  as 
ordinary  business  expenses  in 
calculating  taxable  income.  The  normal 
corporate  tax  rate  in  New  Zealand  in 
the  prriod  covered  by  the  tax  return 
filed  during  the  review  period  was  48 
percent,  and  the  tax  credit  was  69 
percent  of  the  to»al  qualifying 
expenditures.  Because  this  tax  credit  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  confers  an  export 
bounty  or  grant.  MMP  claimed  a  69 
percent  EMDTI  tax  credit  on  qualifying 
expenditures  relating  to  LFB  exports  to 
the  United  States  on  its  tax  return  filed 
in  the  review  period. 

Since  exporters  may  claim  the  tax 
credits  but  may  not  deduct  the 
expenditures  in  calculating  taxable 


income,  the  net  benefit  to  the  exporters 
is  21  percent  of  the  qualifying 
expenditures.  To  calculate  the  benefit. 
we  compared  the  difference  in  the  tax 
liability  between  claiming  69  percent  of 
the  expenditures  as  a  tax  credit  and 
deducting  those  expenditures  as 
ordinary  business  expenses. 

Therefore,  we  took  21  percent  of 
MMP's  qualifying  expenditures  relating 
to  LFB  reports  to  the  United  States  and 
allocated  that  amount  over  the  f  o.b. 
value  of  exports  of  this  merchandise  to 
the  United  States  during  the  period  of 
review.  On  the  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.12  percent  ad  volorem  for  the 
period  August  1, 1987  through  July  31, 
1988. 

(2)  Other  Programs.  We  also 
examined  the  following  programs  and 
preliminarily  determine  that  MMP  did 
not  use  them  during  the  review  penod: 

(a)  Exemption  from  Import  Duties  and 

Sales  Taxes 

(b)  Export  Credits  from  the  Development 

Finance  Corporation 

(c)  Export  Investment  Allowance 

(d)  Export  Performance  Taxation 

Incentive 

(e)  Export  Production  Assistance 

Scheme 

(f)  Export  Programme  Grant  Scheme 

(g)  Export  Programme  Suspensory  Loan 

Scheme 
(h)  Export  Promotion  from  the  Export 

Imprest  Corporation 
(i)  Export  Suspensory  Loan  Scheme 
(j)  Increased  Exports  Taxation 

Incentives 
(k)  Individual  Export  Programme 
(1)  Industrial  Development  Plan 

Investment  Allowance 
(m)  Regional  Development  Investigation 

Grant  Scheme 
(n)  Regional  Development  Investment 

Incentives 
(o)  Regional  Investment  Allowance 
(p)  Research  and  Development 

Assistance 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  012  percent  ad  valorem 
for  the  period  .Angust  1. 1987  through 
July  31,  1988.  The  Department  considers 
any  rate  less  than  0.50  percent  to  be  de 
minimis. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
till  shipments  of  this  merchandise 
exported  on  or  after  August  1,  1987  and 
on  or  before  July  31,  1988. 

Further,  the  Department  will  instruct 
the  Custoiis  Service  to  waive  cash 
deposits  of  estimated  countervailing 
duties  on  any  shipments  of  this 
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merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review.  This  deposit 
waiver  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
withm  30  days  of  the  date  of  publication 
of  this  notice,  and  any  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
following  workday.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  US  C.  1675(a)(1)) 
and  §355.22  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  December  2:*,  1988  (53  FR 
52354)  (to  be  codified  at  19  CFR  355.22). 
Timothy  ,\.  Bergan, 

Acting  Assistant  Secretary,  Import 

.Administration. 

April  21.  1989. 

(FR  Dor.  Bcl-10286  Filed  4-28-^9;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Marine  Mammals: 
Issuance  of  Permit;  LGL,  Ltd., 
Environmental  Research  Associations 
(P273E) 

On  January  9. 1989,  notice  was 
published  in  the  Federal  Register  (54  FR 

656)  that  an  application  had  been  filed 
by  LGL,  Ltd.,  Environmental  Research 
Associates,  22  Fisher  Street.  P.O.  Box 
457.  King  City,  Ontario,  LOG  IKO. 
Canada,  to  take  by  harassment  in  the 
Alaskan  Beaufort  Sea,  800  bowhead 
whales  (Balaena  mysticetus]  and  600 
white  (beluga)  whales  [Delphinapterus 
leucas),  during  their  spring  migrations  in 
1989,  for  scientific  research. 

Notice  is  hereby  given  that  on  April 
24, 1989  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(\LMPA;16  U.S.C.  1361  et  seq.)  and  the 
Endangered  Species  Act  (ESA;16  U.S.C. 
1531  et  seq.],  the  National  Marine 
Fisheries  Service  (NOAA  Fisheries) 
Issued  a  Permit  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein. 


Issuance  of  this  Permit  as  requirod  by 
the  ESA  is  based  on  a  finding  that  such 
Permit:  (1)  Was  applied  for  in  good  faith; 
(2)  will  not  operate  to  the  disadvantage 
of  the  endangered  species  which  are  the 
subject  of  the  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA. 

This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
220-222  and  216  of  Title  50  CFR.  the 
NOAA  Fisheries  regulations  governing 
endangered  species  permits  and  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals. 

The  Permit  is  available  for  review  by 
Interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
habitat  Programs,  NOAA  Fisheries.  1335 
East-West  Hwy.,  Rm  7330,  Silver  Spring. 
Maryland  90210;  and 

Alaska  Region.  NOAA  Fisheries,  709 
West  9th  Street,  Federal  Building. 
Juneau,  Alaska  98802. 

Date:  April  24, 1989. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources,  and 
Habitat  Programs,  NOAA  Fisheries. 
(FR  Doc.  89-10279  Filed  4-2ft-89;  8:45  am) 
BILLING  CODE  35tO-a 


Patent  and  Tnderria'V  Office 

Public  Advisory  CorT''rr!;'i'f>  for 

Trademark  Affairs  Meeiing 

AGENCY;  i  aitiiii  dHU  I  rademark  Office. 
action:  Notice. 

Summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 

DATE:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from 
10:00  a.m.  until  4:00  p.m.  on  June  6. 1989. 

Place:  U.S.  Patent  and  Trademark 
Office,  2121  Crystal  Drive,  Crystal  Park 
2,  Room  912,  Arlington,  Virginia. 

Status:  The  meeting  will  be  open  to 
public  observation;  approximately 
twelve  (12)  seals  will  be  available  for 
the  public  on  a  first-come- first -served 
basis.  Members  of  the  public  will  be 
permitted  to  make  oral  comments  of 
three  (3)  minutes  each.  Written 
comments  and  suggestions  will  be 
accepted  before  or  after  the  meeting  on 
any  of  the  matters  discussed.  Copies  nf 
the  minutes  will  be  available  upon 
request. 

Matters  to  be  Considered:  The  agenda 
for  the  meeting  is  as  follows: 
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(1)  The  Role  of  the  Pubbc  Advisory 


must  conform  to  the  contract  s  quality  projected  Civilian  Health  and  Medical 


Federal  Register  /  Vol.  54,  No.  82  /  Monday,  May  1.  1989  /  Notices 


Ibob; 


one  area.  During  the  demonstration  all 
normal  CHAMPUS  requirements  apply 


CA.M  demonstration,  if  an  enrolled 
beneficiarv  is  reoinrpri  tn  r^rpivp  r;^' 


enrollment  incentive  will  include  a 
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last: 


(1)  The  Role  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 

(2)  Finance. 

(3)  Automation 

(4)  Trademark  Application  Examination 
and  Registration  Maintenance. 

5)  Implementation  of  Trademark  Law 

Revision  Act  of  1988. 
COMTACT  PERSOM  FOR  MORE 
INK>flMATlON:  For  further  information, 
contact  Carlisle  E.  Walters.  Office  of  the 
Assistant  Commissioner  for 
Trademarks.  Room  CPK2-910,  Patent 
and  Trademark  Office,  Washington.  DC 
20231.  Telephone:  (703)  567-7464. 
leflray  M.  SamueU, 
Acting  Aaaistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Tradennarka. 
(FR  Doc  89-10392  Filed  4-28-88:  8:45  am| 
nxMQ  coot  »»-i«-a 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

F«d«ral  AcquWtlon  Regulation  (FAR); 
Infonnation  Collection  Under  0M8 
Review 

AQENCHE8:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeroaautics  and 
Space  Administration  (NASA). 
ACTKWC  Notice 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  OfHce 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  a 
revision  to  an  information  collection 
requirement  in  the  FAR  that  was 
previously  approved  by  0MB.  TTie 
change,  which  reduces  the  burden 
estimate,  results  from  a  clarification  to 
Part  46.  Quality  Assurance,  to  more 
clearly  define  the  circumstances  under 
which  the  Government  should  rely  on 
inspection  and  testing  by  the  contractor 
when  acquiring  commercial  or  off-the- 
shelf  supplies. 

AODRCSS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3235,  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
Roger  Schwartz.  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-4746. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  Supplies  and  services 
acquired  under  Government  contracts 


must  conform  to  the  contract  s  quality 
and  quantity  requirements.  FAR  Part  46 
prescribes  inspection,  acceptance, 
warranty,  and  other  measures 
associated  with  quality  requirements. 
Standard  clauses  related  to  inspection 
(a|  require  the  contractor  to  provide  and 
maintain  an  inspection  system  that  is 
acceptable  to  the  Government.  (b|  give 
the  Government  the  right  to  make 
inspections  and  test  while  work  is  in 
process;  and  (c)  require  the  contractor  to 
keep  complete,  and  make  available  to 
the  Government  records  of  its 
inspection  work.  A  clarification  to  Part 
48  more  clearly  defines  the 
circumstances  under  which  the 
Government  should  rely  on  inspection 
and  testing  by  the  contractor  when 
acquiring  commercial  or  off-the-shelf 
supplies.  The  information  is  used  to 
assure  that  supplies  and  services 
provided  under  Government  contracts 
conform  to  contract  requirements. 

b.  Annuo!  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents.  950;  responses  per 
respondent.  1;  total  armual  responses, 
950;  hours  per  response,  .25;  and  total 
response  burden  hours,  237.5. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretanat  (VRS),  Room  4041. 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  0MB  Control  No. 
9000-0077,  Quality  Assurance. 

Daled.  April  24.  1989. 
Margarat  A.  WUBs. 
FAR  Seavtanac. 
(FR  Doe  89-10335  Filed  4-2S-8»:  &45  ajn) 
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Office  of  the  Secretary 

Catchment  Area  Management 

agency:  Office  of  the  Secretary,  DoD. 

ACTtON:  Notice  of  US  Army  catchment 
area  management  demonstrations. 

summary:  The  Assistant  Secretary  of 
Defense  for  Health  Affairs  has 
delegated  authority  to  the  Department  of 
the  Army  to  conduct  Catchment  Area 
Management  demonstrations  at  Fort  Sill, 
Oklahoma  and  Fort  Carson,  Colorado 
beginning  1  lune.  1989.  This  project 
under  the  provisions  of  Chapter  55.  Title 
10.  section  1092,  will  test  the  feasibihty 
of  giving  the  Medical  Treatment  Facility 
Commander  both  the  authority  and 
responsibility  for  all  health  care  delivery 
within  his  catchment  area.  By 
controlling  both  the  Operation  and 
Maintenance,  Army  [OMA]  and  the 


projected  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  budgets,  it  is  anticipated 
that  the  Commander  can  enhance  both 
the  quality  and  quantity  of  health  care 
delivery  within  the  catchment  area 
while  containing  costs.  The  purpose  of 
the  CAM  is  to  demonstrate  that  the 
escalating  cost  of  CHAMPUS-funded 
civilian  health  care  provided  to 
CHAMPUS  beneficiaries  within  an 
Army  MTF  catchment  area  can  be 
contained  at  a  level  less  than  the 
currently  forecasted  amount  by  giving 
the  MTF  commander  authority  to 
provide  for  alternate  expenditures  using 
the  catchment  area's  budgeted 
CHAMPUS  funds.  An  independent 
evaluation  of  this  demonstration  will  be 
conducted  by  a  contractor  who  will 
perform  administrative  research,  data 
collection,  analysis,  and  evaluative 
reporting  services  to  determine  the 
degr«»e  to  which  health  care  services  at 
the  demonstration  sites  are  being 
provided  in  a  manner  which  meets  the 
stated  objectives  of  the  demonstration. 
The  objectives  of  the  demonstrations 
are  to  (1)  contain  the  rate  of  growth  of 
government  health  care  expenditures, 
(2)  improve  accessibility  to  health  care 
services.  (3)  improve  beneficiary  and 
provider  satisfaction  with  the 
availability  and  accessibihty  of  health 
care  services,  (4)  maintain  the  quality  of 
care  provided  to  the  CHAMPUS 
beneficiary  population. 

EFFECTIVE  DATE:  Implementation 
starting  date  of  this  demonstration  is  1 
)une  1989. 
FOR  FURTHBI  INFORMATION  CONTACT 

Major  Paul  Mouritsen,  Office  of  The 
Army  Surgeon  General,  Program, 
Analysis  and  Evaluation  Division. 
DASG-RMP.  Skyline  5.  5111  Leesburg 
Pike,  Falls  Church.  VA  22041-3258, 
telephone  (202)  756-0273, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Until  recently,  there  was  no 
mechanism  to  convert  savings  in 
CHAMPUS  workload  into  increased 
resources  in  the  MTF.  In  FYB8.  the 
CHAMPUS  appropriation  was  allocated 
to  the  individual  Service  and  each 
Service  is  responsible  for  the  total 
CHAMPUS  bill  for  care  provided  to  its 
beneficiaries.  In  an  attempt  to  evaluate 
the  Services'  assertion  that  they  could 
effectively  manage  these  funds  and 
provide  necessary  medical  care  within 
the  projected  CHAMPUS  budget. 
Congress  directed  in  the  FY88  Defense 
Authorization  Act  that  each  of  the 
Services  conduct  a  demonstration  of 
catchment  area  management  in  at  least 


one  area.  During  the  demonstration  all 
normal  CHAMPUS  requirements  apply 
except  those  that  are  specifically 
identified  herein  as  subject  to 
demonstration  deviation, 

11.  What  the  Demonstration  is  Designed 
to  Test 

Catchment  Area  Management  is 
based  on  the  premise  that  the  local  NffF 
commander  is  responsible  for  all 
medical  care  provided  to  the  eligible 
DOD  beneficiary  population  within  a 
radius  of  approximately  40  miles  of  the 
MTF.  To  fulfill  that  responsibility,  the 
commander  will  be  given  both  the  fimds 
normally  allocated  to  operate  the  MTF, 
and  the  funds  projected  to  be  spent  for 
civilian  care  under  CHAMPUS.  At  the 
same  time,  he  will  be  relieved  of  some 
regulatory  restrictions  that  impede  his 
ability  to  select  the  most  cost-effective 
options  in  delivering  care  to  the 
beneficiary  population.  The 
demonstration  will  test  whether,  by 
merging  the  CHAMPUS  and  direct 'care 
dollars,  the  MTF  commander  can 
provide  an  enhanced  level  of  services 
while  maintaining  quahty  and  not 
exceed  the  combined  MTF  OMA  and 
CHAMPUS  costs  currently  predicted  to 
be  incurred  in  the  absence  of  this 
demonstration.  A  Health  Care  Finder 
function  and  enrollment  feature  are 
mandatory  elements  in  the  CAM 
demonstration. 

Ill,  Key  Features  of  Each  Site 

The  Fort  Sill  demonstration  will  be 
organized  around  the  existing  Family 
Practice  model.  The  Health  Care  Finder 
function  will  be  decentralized  to  the  five 
family  practice  clinics,  with  central 
coordination  provided  by  the  Catchment 
Area  Management  project  office. 
Enhancements  to  encourage  enrollment 
will  include  an  enhanced  optometn, 
benefit  and  a  reduction  of  the  standard 
CHAMPUS  deductible  and  cost  share. 
The  enhanced  optometry  benefit  j^iven 
to  CAM  enrollees  at  Fort  Sill  consists  of 
an  annual  eye  examination  and 
prescription  for  eye  glasses  as  required. 
The  eye  examination  is  composed  of  a 
screening  by  the  technician  and  an 
examin,iiion  by  the  optometrist.  The 
technician  will  conduct  a  galuconia  test 
using  a  NCT  (noncontactonomeler),  and 
near  vision  acuity  and  distance  visual 
acuity  tests  using  eye  charts.  Once  the 
screening  is  completed,  the  optometrist 
will  see  the  patient  and  evaluate  the 
physical  health  and  condition  of  the 
eyes  as  well  as  complete  a  refraction 
when  indicated  during  the  screening 
exam. 

The  second  enhancement  is  a 
reduction  of  the  standard  CHAMPUS 
deductible  and  copayment.  Under  the 


CA.M  demonstration,  if  an  enrollfd 
beneficiary  is  required  to  receive  care 
outside  the  .MTF.  the  costs  to  the 
member  are  as  follows: 


AD /Family  members 


Reliree'»  family 
members/otherg 


Outpatienl— No  deductibte     Mo  deductible  20 
1 5  percenl  copayment  percefT  copavment. 

Inpabem— SiJbststeoce    en     20  peraint  v  J210  per 
$?5  wfHChever  is  greater         day  v^racncvef  ts 

less 
. L_ 

Health  care  services  will  be  expanded 

through  the  use  of  Partnership 
Agreements  w  th  individual  and  group 
providers  from  outside  the  catchment 
area  and  through  other  service  contracts 
and  fee  for  service  agreements. 
Benpficidnes  must  elect  to  enroll  as  a 
family  unit.  Enrollment  may  be 
accomplished  at  any  time.  Use  of 
Standard  CHAMPUS  is  always  an 
ailernative  to  enrollment  in  the 
demonstration  project.  However,  once 
enrolled,  a  family  must  use  medical 
resources  provided  by  the  program. 
DisenroUment  is  authonzed  during  the 
entire  month  of  October  for  each  year  of 
the  demonstration.  Disenrollment  is  an 
option  when  a  gnevance  is  submitted  to 
the  MIT  Commander  and  he  validates 
the  complaint.  Families  will  also  be 
disenrolled  when  they  move  out  of  the 
catchment  area  or  lose  eligibility.  For 
care  provided  to  beneficiaries  outside  of 
the  CA.M  area.  Standard  CilA.MPUS  will 
apply  Standard  CHAMPUS  claims  will 
not  be  honored  by  the  Fiscal 
Intermediary  for  program  enrollees. 
Separate  FI  procedures  will  identify 
catchment  area  enrollee  claims, 
preauthorized  claims  and  preaulhorized 
out  of  catchment  area  claims.  Enrollees 
will  receive  non-emerpency  primary 
care  appointments  within  seven  days. 
Claims  processmj;  will  be  done  by  the 
fiscal  intermediary. 

Only  CHA.MPUS  eligible  beneficiaries 
m.ay  enroll  in  the  CA.M  The  Health  Care 
Finder  (HCF)  will  be  responsible  for 
having  all  referrals  reviewed  and 
appointed  as  required  by  the 
appropriate  clinic  in  the  MTF,  If  the 
referral  is  for  outside  the  MTF, 
utilization  will  be  approved  by  the 
Deputy  Commander  for  Clinical 
Services  (DCCS)  and  the  HCF  will 
schedule  the  appointment  with  the 
appropriate  preferred  provider.  The  HCF 
will  then  notify  the  beneficiary  as  to  the 
time  and  date  of  the  appointment. 

The  Fort  Carson  demonstration  is 
focused  on  maximizing  the  use  of  the 
MTF  through  the  use  of  personal  and 
non-persona!  contracts,  partnership 
agreements,  and  control  of  enrolled 
beneficiary  referrals.  The  first 


enrollment  incentive  will  include  a 
reduction  of  the  standard  CHAMPUS 
deductible  and  copayment.  Under  the 
CAM  demonstration,  if  an  enrolled 
beneficiary  is  required  to  receive  care 
outside  the  MTF,  the  costs  to  the 
member  are; 


AO/Famity  members 


Retiree's  famtty 
members/othars 


Outpateni— No  deductUe 
15  percent  copayment 

Inpatient— No  change  from 
Standard  CHAMPUS. 


No  deducbbte  20 
percent  copeyment 

20  percent  or  S2 10  per 
day  wtticttever  la 


Services  not  available  at  the  MTF  will 
be  obtained  from  the  Alternate  Health 
Care  Delivery  System  in  the  community 
at  rates  negotiated  by  the  MTF.  The  Fort 
Carson  MTF  catchment  area 
incorporates  a  large  overlap  with  the  US 
Air  Force  Academy  MTF  catchment 
area.  Enrollment  in  Fort  Carson's  Evans 
Army  Community  Hospital  Plan 
commits  the  beneficiary  to  seeking  care 
from  Evans  ACH.  the  Air  Force 
Academy  Hospital,  or  Peterson  AFB 
Health  Clinic  as  the  first  avenue  in  the 
integrated  health  care  system,  and 
commits  Evans  ACH  to  fmding  health 
care  for  the  enrollee  from  either  Evans 
ACH.  another  DoD  Facility  or  from  the 
Alternate  Health  Care  Delivery  System. 
All  beneficiaries  in  the  overlap  will  be 
eligible  to  enroll  in  the  Fort  Carson 
CAM  demonstration.  Fort  Carson  will 
assume  responsibiUty  for  all  CHAMPUS 
payments  within  the  overlap  area  with  a 
concurrent  adjustment  of  CHAMPUS 
fimding  between  the  Services,  The 
second  enrollment  incentive.  Psychiatric 
partial  hospitalization,  wrill  be  opened  to 
all  beneficiaries  on  a  total  catchment 
area  basis.  Partial  psychiatric 
hospitalization  is  an  alternative  to 
inpatient  treatment  in  which  a  patient 
attends  treatment  for  a  12  hour  period  or 
less  and  does  not  ocrnipy  an  overnight 
bed.  Twenty-four  hours  or  partial 
psychiatric  hospitalization  will  equate  to 
one  day  of  inpatient  psychiatric  care.  An 
enrollee  may  accrue  a  total  of  60  days  of 
either  inpatient  psychiatric  care,  partial 
psychiatric  hospitalization  or  a 
combination  thereof,  as  long  as  the  total 
combination  (inpatient  and  partial)  does 
not  exceed  60  days.  For  enrollees. 
partial  psychiatric  hospitalization  will 
be  processed  as  outpatient  care  with  no 
deductible  and  the  special  enrollee 
outpatient  copayment.  The  extension  of 
psychiatric  care  beyond  60  days  may  be 
applied  under  existing  OCHAMPUS 
review,  as  with  Standard  CHAMPUS. 
Administration  and  management  of  the 
CAM  demonstration  will  be  through  the 
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newly  created  Patient  Services  Division 
which  incorporates  elements  of  the 
Clinical  Support  Division,  the  Patient 
Administration  Division,  the  Health 
Care  Finder  function,  and  all  liaison 
with  the  contractors  and  the  CHAMPUvS 
n.  All  CHAMPUS  claims  wiU  be 
processed  by  the  contract  provider  Far 
those  who  enroll  in  the  system,  the 
CHAMPUS  outpatient  deductible  will  be 
waived  As  part  of  the  enrollment 
agreement.  enroUees  will  not  be 
reimbursed  for  any  Standard  CliAMPL'S 
use  within  the  catchment  area,  should 
they  decide  to  seek  care  outside  of  their 
plan,  unless  preauthorization  has  been 
received  from  the  plan.  Disenrollment  is 
authorized  anytime.  However,  once 
disenrolled.  a  beneficiary  may  not  enrol! 
again  until  the  next  scheduled 
enrollment  period.  Enrollment  is  only 
open  to  beneficiaries  who  reside  within 
the  catchment  area.  The  plan  covers 
preauthoriztion  or  emergency  claims 
within  the  catchment  area.  Claims 
generated  by  enrollees  outside  the 
catchment  area  will  be  paid  under  the 
provisions  of  Standard  CHAMPUS.  As 
with  the  Fori  Sill  plan,  preauthorization 
of  care  oatside  the  MTF  will  be  done  by 
the  HCF.  The  Fort  Carson  plan  includes 
part  of  the  Patient  Services  Division 
concept  Project  CARE  (Coordinate 
Appropriate  Resources  Effectively). 
another  OCHAMPUS  deironstration 
that  provides  for  individual  case 
management  for  high  cost  patients 
where  alternatives  to  hospitalization 
may  prove  to  be  more  cost  effective. 

Both  demonstrations  alter  the 
normally  applicable  cost-sharing 
requirements  in  the  CHAMPUS 
regulaUon.  DOD  6010.8-R,  Chapter  4. 
Section  F.  In  addition  to  reduced  cost 
share  requirements,  the  additional 
discounts  available  from  the  preferred 
providers  will  further  reduce  die  actual 
beneficiary  cost  share.  AJI  network 
providers  will  accept  the  discounted 
CHAMPUS-determined  allowable 
change  as  payment  in  full,  .so  that  the 
beneficiary's  financiai  responsibility 
will  be  limited  to  the  copayment. 

rv.  Programs  Savings  I 

The  Department  of  the  /Vrn.y 
anticipates  that  the  Catchment  Ared 
Management  Demonstration  will 
provide  an  enhanced  level  of  serv  ices  dt 
discounted  rates  which  will  result  in 
more  health  care  being  obtbined  with  no 
increase  in  the  combined  CHAMPUS 
and  direct  care  budgets.  Savings  depend 
on  the  percentage  of  beneficiaries  who 
enroll  in  the  plans  and  the  number  of 
preferred  providers  who  are  enticed  to 
participate.  It  Is  possible  that  additional 
savings  may  result  from  non-network 
providers  reducing  fees  to  remain 


competitive  wit.h  the  preferred  provider 
network  and  from  includina  the 
discounted  paymen!  rates  in  the 
calculations  of  new  CHA.MFUS 
prevailuij^  charge  profiles  for  these 
states  beginnir.x  with  the  next  scheduled 
upcidte  of  sta'f  prevailing  charges. 

\'  Duration 

T^iti  ies^isldtive  authority  fur  the  CA^-I 
demonstration  become  effective  Ck:t.  1, 
1957,  .Actual  implementation  will  begin 
on  June  1.  1980  and  will  continue  for  at 
least  two  years  from  the  date  services 
are  ir.i'itited  at  each  demonstration  site. 
Linda  Bynum. 

Alternate  USD  Federal  Register  IJaiaoji 
Officer,  Deporvnent  of  Defense. 
Apnl  25. 19aft 

[FR  I>)c,.  89-1(nH.1  Filed  4-2JV-W-  R  45  fim) 
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Defense  Policy  Board  Advisory 
Committee 

AQENCY:  Offiu;  of  tne  Secretary,  DoO. 
ACnOM:  Notice  of  Advifiory  Committee 
Meeting. 

SUMUARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  17-13  May  1989  m  the 

Pentdgon.  V\'ashiiigtan,  DC. 

The  riussion  of  the  Defense  Policy 
Board  IS  to  provide  the  Se<:relary  of 
Defen.se,  Deputy  Secretary  of  Defense 
and  the  Under  Secretar>  of  Defense  for 
Policy  with  independent,  informed 
advice  dnd  opinion  concerning  major 
matters  ofdeferi.se  policy.  At  this 
rrieetins^  the  Board  will  hold  classified 
discussions  on  national  security  matters. 

In  accordance  with  st-ction  10<dj  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No,  92-it>3.  as  amended  (5  U.S.C. 
App.  II.  (1982)1,  it  has  b«en  determined 
that  this  Defense  Policy  Board  meeting 
concerns  matters  listed  in  5  L'.S.C. 
552b(c)(l)  (19821.  and  that  accordingly 
this  meeting  will  be  clcscil  to  the  public 

April  25, 1980 
L.M.  Bynum, 

Altcnrale  OSD  Federal  Register,  Liaison 
Officer.  Department  ofDeiertse. 

[W.  n,r  a&-in.1ft4  F  !i?d  V2ft-8<»:  MS  am) 
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Department  of  the  Air  Force 

USAF  Scientjfic  Advisory  Board; 
Meeting 

Apnl  :6.  1989 

The  USAf  Scientific  Advisory  Board 
.^d  Hoc  Committee  on  Conventional 
Munitions  will  meet  on  23-23  May,  1989 


at  the  Naval  Weapons  Center,  China 
Lake,  CA. 

The  purpose  of  this  meeting  is  to 
gather  information  on  Navy 
requirements  and  technological 
advances  in  conventional  munitions. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552h(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^1648. 

Patsy  |.  ConoM, 

A  ir  Force  Federal  Register  Liaisrn  Cfir^er. 
[F-'R  D(K.  88-10348  Filed  4-28-89:  8:45  ami 
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Department  of  ttw  Army 

Availability  of  th*  Draft  Envlronmenta) 
impact  Statement  (DEIS)  for  ttte 
Construction  and  Operation  of  a 
Chemical  Munitions  Disposal  Faciiity  at 
Tooele  Anny  Depot,  Utati 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  of  availability. 

summary:  This  announces  the  Notice  of 
Availability  (NOA)  of  the  DEIS  on  the 
potential  impact  of  the  design, 
construction,  operation  and  closure  of 
the  proposed  chemical  agent 
deraihtarization  facility  at  Tooele  Army 
Depot.  Utah.  The  proposed  facility  will 
be  used  to  demilitarize  all  chemical 
agents  and  munitions  currently  stored  at 
the  Tooele  Army  Depot.  The  DEIS 
examines  the  potential  impacts  of  on- 
site  incineration  and  the  "no  action" 
alternatives.  The  "no  action"  alternative 
IS  considered  to  be  deferral  of 
demilitarization  with  continued  storage 
of  the  agents  and  munitions  at  Tooele 
Army  Depot. 

SUPPLEMENTARY  iNFORMATN>N:  In  its 
Record  of  Decision  (53  FR,  No.  38,  pp. 
5816-17)  for  the  Final  Programmatic 
Environmental  Impact  Statement  on  the 
Chemical  Stockpile  Disposal  Program, 
the  Department  of  the  Army  selected  on- 
site  disposal  by  incineration  at  all  eight 
chemical  mumtions  storage  sites  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  The 
Department  of  the  Army  published  a 
Notice  of  Intent  on  August  3. 1988  (53 
FR.  No.  149.  pp.  29255-29256)  which 
provided  notice  that,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations.  It 
was  preparing  a  DEIS  for  the  Tooele 
chemical  munitions  disposal  facility. 


7  he  Department  of  the  Army  prepared  Department  of  the  Navy 


an  EIS  to  assess  the  site-specific  health 
and  environmental  impacts  of  on-site 
incineration  of  chemical  agents  and 
munitions  at  Tooele  Army  Depot.  The 
DEIS  for  Tooele  is  now  available  for 
comment  Copies  may  be  obtained  by 
writing  the  Program  Manager  for 
Chemical  Demilitarization.  ATTN. 
SAIL-PMl  (Ms.  Marilyn  Tischbin), 
Aberdeen  Proving  Ground.  Maryland 
21010-5401.  These  comments  must  be 
received  by  June  2a  1999,  for 
consideration  in  the  preparation  of  the 
Final  Tooele  EIS.  During  the  public 
comment  period,  a  public  hearing  will  be 
scheduled,  if  necessary. 

Additional  Infonnatioa 

The  Environmental  Protection  Agency 
(FPA)  will  also  publish  a  No  rice  of 
Availability  for  this  DEIS  in  the  Federal 
Register. 
Lewis  D.  Walker, 

Deputy  Assistant  Sei..rp!ar\-  of  the  A  rmy 
/Environment,  Safety  and  Oiciipational 
Health).  OASA(ierLI. 

(FR  Doc.  86-10323  Filed  4-28-Bd,  fl;4.'-.  am\ 
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Mifitary  Traffic  Management 
Command;  KMNtary  Personal  Property 
Symposium;  Meeting 

Arnticncemenl  is  made  of  meeting  of 
the  Military  Persona!  Prcperty 
Symposium.  This  meeting  wU  be  held 
on  25  May  1989  at  the  Sheraton  Crystal 
City  Hotel.  Arlington.  VirKima,  and  will 
corverre  at  Oa.tO  b^urs  and  nA\s  i\m  at 
approximately  l.SiJOiiours. 

rropLT^cd  Agenda:  1  hft  purpose  of  this 
symposium  is  to  provide  a  public  forum 
for  the  discussion  of  matters  of  mutual 
inli  1' -it  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  disci'ssed  sh.'iidd 
cont;ict  the  Comm.ander  Military  Traffic 
Management  Command,  .Attn:  MTPP-M. 
at  telephone  number  756-1600,  between 
080i.>-15;!t)  hours.  Tcpics  to  be  discussed 
should  be  received  on  or  before  8  May 
1989. 

Cote:  Apnl  18,  19a« 
Insuph  R.  MaroUa, 

C^'li'icl.  GS,  Director  of  Pcrsural  Prooorty. 
|FR  Doc.  89-10386  Filed  4-2fl-8S»-.  8:45  am) 
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Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee:  Ctosed 
Meeting 

Pursuant  to  the  provisions  of  the 

Federal  Advisory  Committee  Act  (5 
use.  upp).  notice  is  hereby  given  that 
the  Chief  of  \a\  a!  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Space  Task  Force  will  meet  May  15-16, 
1989  from  9  a.m.  to  5  p.m.  each  day,  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
.AH  sessions  will  be  closed  to  the  public. 

The  purpose  of  'his  meeting  is  to 
assess  the  Nave's  potential  role  in 
space.  The  entire  ajjenda  for  the  meeting 
will  con.sist  of  d.scussions  of  key  isiues 
regarding  space  exploration  in  support 
of  US.  national  security,  and  reiatcii 
intelligpncp.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defejise 
and  us.  in  fart,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  delerminfd  in  writing  that  the  public 
interest  requires  that  dll  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(cl(l)  of  title  5. 
United  States  Co<ie- 

This  notice  i&  being  published  Uite 
because  operational  necessity 
constitutes  an  exceptional  circumstance, 
not  allowing  for  15  days'  notice  of  this 
meeting. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
020a  Phone  (703)  756-1205. 

Date;  ■^p^l  28. 1989. 
Saodra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  D.!a  89-10404  Filed  4-28-80;  6:45  am] 
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DEPA.^TMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board. 
ACTION:  Amendment  to  notice  of 
partially  closed  meeting. 

summary:  This  amrjids  the  notice  of  a 

partially  cJosed  ineeti.'ig  of  the  National 
Assessmt-nt  Governing  Btra.'rl  published 

on  Thursday  April  20.  19«9  in  Vol.  54. 
No,  73.  pdge  lj9ra.  In  addition  to  the 
closed  sc.sfj.txi  of  thai  Nauouiil 


Assessnent  Governing  Board  scheduled 
to  begin  at  1215  p.m.  and  end  at  2.00 
pjn.  on  May  12. 1909,  the  Executive 
Committee  of  the  Board  will  meet  in 
closed  session  on  May  12  from  7:0U  p.m. 
to  9i)0  p.m.  to  discuss  qualifications  of 
potential  nominees  for  vacancies  on  the 
Board.  Discussion  will  touch  apon 
matters  that  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  on  warranted 
invasion  of  personal  privacy  if 
conducted  in  open  session  and  will 
relate  solely  to  the  personnel  rules  and 
practices  of  an  agency.  Such  matters  are 
protected  by  exemptions  (2t  and  (6)  of 
section  552b(c)  of  Titk  5  UJS.C 

riiili-d;  Apn!  2^-  1969. 

Actwg  Assistunt  Secretary  for  Educatioaal 

Research  and  ImprovemeM. 

[FR  Doc.  69-1(CB:  Filed  4-28-80C  ac46  »m| 
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Ot'k:*  of  Postset'orroary  tducatior 

St.^fford  Loan  Program,  SLS  Progfam, 
PLUS  Prcgraj'n  and  Consolidation 
Loan  Program,  Special  AHowan<:e 

AGENCY:  Uepaitisent  of  Educalioa. 

ACTION:  Notice  of  special  allowance  for 
quarter  ending  March  31. 1968. 

The  Assistant  Secretary  for 
Postsecondary  Edtication  aimoances  a 
special  allowance  to  boklen  of  eligible 
loans  made  under  the  StaRord  Loan 
Program  (formerly  the  Guaranteed 
Student  Loan  Program),  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  or  the 
Conbolidation  Loan  Program.  This 
special  allowance  ia  provided  for  under 
section  438  of  the  Higher  Education  Act 
of  1965  (the  Act),  as  amended  (20  tJi?.C 
1067-1). 

Except  for  loans  subject  to  section 
438(b){2)fB]  of  the  Act,  20  U.SC.  1067- 
l(bK2)(B).  for  the  quarter  ending  March 
31, 1989.  the  special  allowance  wiU  be 
paid  at  the  following  rates; 


rate  (perceai| 


S|mcm1 

cndiiig 

March  M. 

1960 


(peioent) 


L  SlaffortL  PLUS  or  Conrolidatjon  loan*  mad* 
pnor  to  Octobtf  1. 19BL- 

7 SJ7S  IJ«37» 

9 i^in  fta«75 


I 
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AppUcable  ml«r«il 
rite  I  percent  I 


Annual 

ipecidl 

ailowanrf 

rale 

percent) 


Specjdl 

a'k)W«nce 

rate 

; percent!  for 

quarter 

ending 

Mar-^h  11 

19l« 


II  Stafford,  SLS  or  PLUS  loam  made  on  or  il'er 
October  1   1981.  but  prior  lo  November  16,  198»i, 
for  penodi  of  enrollment  beipnninR  pnor  to 
Nc  'ember  18.  1988:  Coniolidation  loans  made  on 
or  after  October  1,  1961,  but  pnor  to  November 
16.  1906 

r S.37  li425 

8 4.37  10B25 

9 137  0,8425 

U 0.37  00925 

14 OOO  0.00 

ni  StaToH  loan*  made  on  or  after  November  16, 
198f  or  Trade  for  penodi  of  enrollment 
bejpnning  on  or  after  November  18.  1986:  SLS  or 
PLUS  loani  made  at  a  fixed  rate  of  iniereal 
either  on  or  after  November  1ft.  1986,  or  for 
penoda  of  enrollment  beginning  on  or  af'er 
November  18.  1988:  Conaolidation  loana  m^de  an 
or  after  .November  18,  1988: 

? _..  5.12  1.28 

8 4  12  1  i» 

9 J.12  0  78 

10 :.i:  o,'..i 

11 1  12  0  28 

12 0.12  0,03 

13 000  OOO 

14 _- 000  0.00 


The  Assistant  Secretary  determines 
the  special  allot^fance  rate  in  the  manner 
specified  in  the  Act,  for  loans  al  each 
applicable  interest  rate,  by  making  the 
following  four  calculations: 

(a)  Step  1.  Determine  the  average 
bond  equivalent  rate  of  the  91 -day 
Treasury  bills  auctioned  during  the 
quarter  for  which  this  notice  applies 
(8.87  percent  for  the  quarter  ending 
March  31, 1989); 

(b)  Step  2.  Subtract  from  that  average 
the  applicable  interest  rate  of  loans  for 
which  a  holder  is  requesting  payment: 

fcj  Step  3.  (1)  Add  3.5  percent  of  the 
remainder,  and.  in  the  case  of  loans 
made  before  October  1,  1981,  round  the 
sum  upward  to  the  nearest  one-eighth  of 
one  percent;  or 

(2)  Add  3.25  percent  in  the  case  of  (IJ 
Stafford  loans  made  on  or  after 
November  18.  1988,  or  made  for  periods 
of  enrollment  begirning  on  or  after 
November  16,  1986,  (ii)  SLS  or  PLUS 
loans  made  at  a  fixed  rate  of  interest 
either  on  or  after  November  16,  1986.  or 
made  for  periods  of  enrollment 
beginning  on  or  after  November  16,  1986, 
or  (;iij  Consolidation  loans  made  on  or 
iift.T  N:ivembcr  16.  1988;  and 

(d)  Siep  •/.  Di\  ide  the  resulting  percent 
in  Step  3  (either  (c!(l]  or  (c)(2),  as 
applicable  by  four. 

FOB  FURTHER  INFORMATION  CONTACT 

Ralph  D.  Madden.  Program  A.^alyst. 
Huarantecd  Student  Loan  Branch, 
Divisicn  of  Policy  and  Program 


Development.  Department  of  Education 
on  (202)  732-4242. 

Dated  April  6,  1989. 
lame*  B.  WUIiam», 
Acting  Assistant  Secretary  for  Postsecondary 

Education. 

(Catalog  of  Federal  Domestic  Assistance  .No. 
84  032,  Guaranteed  Student  Loan  Program 
and  PLl'S  Pro)?ram| 

|FR  Doc  89-10303  Filed  4-28-89;  8  4.t  »-v] 
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Offic*  of  Special  Education  and 
Rehabilitative  Services 

Handicapped  Children's  Early 
Education  Program  et  ai.;  Funding 
Priorities 

agency:  Department  of  Education 
action:  Notice  of  proposed  funding 
priorities, 

summary:  The  Secretary  proposes 
funding  priorities  for  fiscal  year  1990  for 

the  following: 

Handicapped  Children's  Early  Education 

Program,  S4  024 
Educational  Media  Research.  Production, 

Distnbution.  and  Training  Program, 

84.026 
Post<ieconddr>'  Education  Programs  for 

Handicapped  Persons.  84,078 
PT'-;;rams  fur  Severely  Handirapped  Children, 

M0ti6 
StfcondHO  Education  and  Transitional 

Services  for  Flandicapped  Youth 

Prouram,  84.158 
Hnndicapped  Special  Studies  Program,  84,lr>9 
Technology,  Educational  Media  and 

Materials  for  the  Handicapped  Program, 

04,160. 

These  seven  programs  are 

administered  by  the  Office  of  Special 
Education  Programs.  To  ensure  wide 
and  effective  use  of  program  funds,  the 
Secretary  proposes  to  select  from  among 
these  program  priorities  in  order  to  fund 
the  areas  of  greatest  need  for  fiscal  year 
1990  ,A  separate  competition  will  be 
established  for  each  priority  that  is 
selected. 

DATES:  Comments  must  be  received  on 
or  before  May  31,  1989  for  all  programs 
except  Handicapped  Special  Studies,  for 
which  comments  must  be  received  on  or 
before  |uly  31. 1989. 
ADDRESS:  Comments  should  be 
addressed  to  the  following  individuals 
at  the  Office  of  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue  SW..  (Switzer 
Building,  Room  3094— M/S2313), 
Washington,  DC  20202.  Joseph  Clair  for 
84,024,  84,026,  84.086,  and  84.1.58.  Linda 
Glidewell  for  84.159  and  84  180. 
for  further  information  contact: 
Individuals  listed  above  at  the  following 


phone  numbers;  Joseph  Clair,  (202)  732- 
4503;  or  Linda  Glidewell,  (202)  732-1099, 
SUPPlfMENTARY  INFORMATION:  This 
notice  represents  a  consolidated  notice 
of  fiscal  year  1990  proposed  priorities 
for  discretionary  grant  programs 
administered  by  the  Office  of  Special 
Education  Programs,  fHiblication  of 
these  priorities  does  not  preclude  the 
Secretary  from  publishing  additional 
priorities,  nor  is  there  any  limitation  for 
the  Secretary  to  fund  only  these 
priorities.  Following  is  a  summary  list  of 
proposed  priorities  included  in  this 
announcement: 

Handicapped  Children 's  Early 
Education  Program.  84.024 

(1)  In-service  training  programs  for 

related  services  personnel 

(2)  Research  on  early  childhood  program 

features 

Education  Media  Research,  Production, 
Distribution  and  Training  Program, 
84.026 

(1)  Closed-captioned  national  news  and 

public  information 

(2)  Closed-captioned  syndicated 

television  programming 

(3)  Closed-captioned  children's 

programs 

Postsecondary  Education  Programs  for 
Handicapped  Persons,  84.078 

(1)  Postsecondary  demonstration 
projects 

Programs  for  Severely  Handicapped 
Children,  84.086 

(1 )  Training  of  educators  of  students 
with  multiple  handicaps  that 
include  auditory  and  visual 
impairments 

Secondary  Education  and  Transitional 
Services  fur  Handicapped  Youth 
Prngrarn.  84. 158 

(1)  Institute  on  intervention 
effectiveness 

(21  Demonstration  projects  to  identify 
and  teach  skills  necessary  for  self- 
determination 

Handicapped  Special  Studies  Program, 
84.159 

(1)  State  agency/Federal  evaluation 

studies  projects 

(2)  Study  of  anticipated  services  for 

students  with  handicaps  existing 
from  school 

Technology.  Educational  Media  and 
Materials  for  the  Handicapped  Program. 
84. ISO 

(1)  Designs  for  multi-media  instruction 
for  educating  children  with 
handicaps 


On  January  26, 1989  Qnal  prioritie*  for 
fiscal  years  1989  and  1990  were 
published  in  the  Federal  Register  for  the 
following  programs  (except  Research  in 
Education  of  the  Handicapped)  at  54  FR 
3938.  On  September  2a  1988  proposed 
priorities  for  fiscal  years  1989  and  1990 
were  published  in  the  Federal  Re^ster 
for  the  Research  in  Education  of  the 
Handicapped  program  at  53  FR  38254.  If 
is  expected  that  the  following  priorities 
which  were  inchjded  in  those 
publications  will  be  selected  in  fiscal 
year  1990  in  addition  to  the  priorities 
proposed  in  this  notice; 

Research  in  Education  of  the 
Handicof^ed.  B4JJ23 

(1)  Small  grants  program 

(2)  Research  on  genera]  education  social 

studies  or  language  arts  curricula 

(3)  Research  on  the  delivery  of  services 

to  students  with  handicaps  &om 
non-standard  English,  limited 
English  proficiency  (including 
mono-lingual)  and/or  non-dominant 
cultural  groups 

(4)  Interventions  to  support  junior  high 

school-aged  students  with 
handicaps  who  are  at  risk  of 
dropping  out  of  school 

(5)  Initial  career  awards 

Handicapped  Children 's  Early 
Education  Program,  84.024 

(1)  Nondirected  demonstrations 

(2)  Multi-disciplinary  training  programs 

for  child  care  personnel 

(3)  Information  management  of  services 

for  infants  and  toddlers 

(4)  Nondirected  experimental  projects 

(5)  State  or  multi-State  outreach  projects 

Educational  Media  Research, 
Production,  Distribution  and  Training, 
84.026 

(1)  Closed  captioned  local  and  regional 
news 

Programs  for  Severely  Handicapped 
Pp.'^ons,  84.086 

(1)  State-wide  systems  change 

(2)  Innovations  for  meeting  special 

problems  of  children  with  severe 
handicaps  in  the  context  of  regular 
education  settings 

(3)  Validated  practices;  children  with 

severe  handicaps 

(4)  Validated  practices:  children  with 

deaf-blindness 

(5)  Utilization  of  innovative  practices  for 

children  with  severe  handicaps 

(6)  Utilization  of  innovahve  practices  for 

children  with  deaf-blindness 


Secondary  Education  and  Transitional 
Se^\^lces  for  Handicapped  Youth 
Program.  84.158 

[1 )  Training  and  empkn-ment  models  for 

youth  with  handicaps 

(2)  Family  nefwnridng 

Title  of  Program.-  Handicapped 
Children's  Early  Education  l^igrurn 

CFDA  So.:  84.024. 

Purpose:To  provide  Federal  .support 
for  a  variety  of  activities  designed  to 
address  (he  special  problems  of  infants 
toddlers,  and  children  with  handtt  .ips, 
from  birlh  through  age  eight,  and  their 
families,  and  to  assist  State  and  lora! 
entities  in  expanding  and  improvirrg 
programs  and  services  for  those  infants, 
toddlers,  and  children  and  their  families. 
Activities  include  demonstration 
outreach,  experimental,  research  and 
training  projects,  and  research  institutes. 

Proposed  Pruvities:  The  Secretary 
proposes  to  establish  the  following 
funding  priorities  for  the  Handicapped 
Children's  Early  Education  Program. 
CFDA  No,  84.024,  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.105{c)f3),  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  application?  that 
resportd  to  the  following  priorities-  that 
is,  the  Secretary  proposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  thete 
priorities. 

Priority  1.  In-service  Training  Programs 
for  Related  Service  PersonneL  (CFDA 
No.  84.024) 

This  priority  supports  projerts  that 
develop,  demonstrate  and  evaluate  in- 
service  training  models  (and 
accompanying  matenais)  that  will 
prepare  related  service  personnel  to 
provide,  coordinate,  or  enhance  e.4r)y 
intervention  services  to  infants  ti"n\ 
toddlers  with  handicaps  and/or  related 
services  to  preschool-a^ed  children  wth 
handicaps.  Model  projects  must  provide 
inscrrice  training  for  proiessionals  ar;d 
paraprofpssionals  who  are  already 
engaged  in  the  provision  of  related 
services  but  who  have  not  been  trained 
to  serve  infants  and  toddlers  with 
handicaps  and/or  preschtxilers  with 
handicaps.  Projects  must  identify 
existing  infant/toddler,  preschool  or 
child  care  programs,  that  will  serve  as 
training  sites  and  obtain  their 
commitment  prior  to  submission  of  the 
application.  The  model  may  target 
related  service  providers  (eg., 
occupational  therapists,  speech 
therapists,  physical  theraptsts.  nurses) 
in  the  corporate  or  pnvate-fi)r-pmfit 
sector  as  well  as  in  the  not  for  prof  t 
public  or  private  sector.  The  model 


developevi  iv  thp  project  must  be  based 
on  a  concepiii.ii  friinevk-rrk  that 
identifies  the  «  x  siiny  mIi*  and 
responsibilitu  s  ^  i  if  t    rM  .iduals  to  be 
trained,  the  di  ir  -f  >    i  .  ,;:^ed  in  those 
role*  ti>  s.  rve  infants,  toddlers,  or 
presciux  I  (  hildren  with  handicaps,  and 
the  skills  lu  ed'  a  to  implement  the  new 
roles.  The  ;r,  uu  l  !Tii;.<t  directly  train 
personnel  lo  ;iniviii«>  coordinate,  or 
enhance  early  uif  -v  f    ti  >n  or  related 
services  to  infici'.s.  tud:Jit;.'^.  or 
prf'.srho<ii  chikiren  with  handicaps  in 
integrated  f  ommunity  besed  proc^am.'; 
Early  inter\-ent  an  or  rdeted  ser\    i  * 
must  be  dt  i  vf rt  n  vsnthm  t^^c  ;  enter- 
based  prcHriin:    l:-..s<Tv  ■:;i-  ;-aining 
procecWes  and  materals  must  address 
the  importance  of  coordinating  early 
intervention  or  related  services,  as 
appropriate,  with  rhe  special  education 
se.'^ire  staff  and  Or  direct  care  staff  as 
well  as  with  the  (.imiiv    In  addition  to 
initial  training  the  moiK  i  must  include 
an  array  of  follow  uji  irnl  support 
activities  that  insures  that  personnel 
partii  iiinana  in  the  training  master  and 
impifimcnt  sen.  ices  to  meet  the  needs  of 
infants,  toddlers,  and  preschool  children 
with  handicaps.  Projects  must  also 
evaluate  the  iascrvice  training  model 
through  direct  asspR<tnieat  of  partidpanl 
skills  following  thf  tT,3inmv'  ;!,;>  ^  a'^'f  k 
period  oi  lL,me.  At  least  stinif  rrt^.'sun-s 
must  be  hi,'iseO  on  <lin*(,i  ot;ser. *i!:i  n  m 
the  service  setting  asms  s'nncar:;-'/?'.; 
oLiservattonal  rating  tp<,.h:iti,i.e.«i,  .M'xic  s 
Tiist  be  con-sistent  wiit;  .m--^i >;■:■,'■:: 
.st.inriards  and  cfrtificaiion,  i,;i,.i  ,-,?., i:«' 
requirements  in  tbcir  Slates. 

The  Secreiarv  p.-i'tintlarly  invites 
appbcatioBS  frfn  fiiviti  IPS  or 
organizations  t:  i"  irt  ,.■  will  be 
involved  wiir  f  cr';'     .•  nn  and/or 
accreditation  groups  State  or  private 
agencies  responsible  for  Statewide 
inservice  training  programs.  However, 
projects  that  meet  this  mvitifional 
priority  will  not  receivp  ,t    l  'r!|>elitive 
preference  over  other  projects  that 
develc^  demonstrate,  and  evalaate 
inservice  models  that  will  prepare 
professionals  and  paraprofessionals  to 
provide  related  services  to  preschool- 
aged  children  with  handicaps. 

Priority  2.  Research  on  Early  Childhood 

Program  Features  (CFDA  84.02 ■; 

To  provide  effective  and  replicable 
services  for  handicapped  infants  and 
preschool-aged  children,  research  is 
needed  to  identify  the  most  effective 
methods  and  materials  for  promoting 
infants',  toddlers"  and  children's 
.progress  in  developmental  language 
domains  and  developmental  motor 
domains.  Presently,  much  of  the 
available  information  on  the 
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method  lo  be  used  for  each  hour — off- 
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effectiveness  of  service  is  limited  to 
entire  programs;  little  information  is 
available  on  the  comparative 
effectiveness  of  different  program 
components  for  promoting,  for  example. 
language  development  of  handicapppd 
children  Yet  many  professionals  who 
are  planning  to  establish  a  service 
program  prefer  to  review  and  assemble 
components  from  several  programs 
rather  than  to  adopt  an  entire  program 
Similarly,  many  professionals  who  are 
now  operating  a  service  program  desire 
to  replace  certain  components  of  their 
program  with  more  effective  ones.  There 
currently  are  available  several  well- 
defined  program  components  for 
promoting  language  development  of 
>oung  children  with  handicaps  and 
several  well-defined  components  for 
promoting  motor  development  of  young 
children  wit."  handicaps.  These 
component?  vary  significantly  in  such 
iTidtters  as  conceptual/theoretical  bases, 
instrjctional  procedures  and 
instructional  materials.  Although  much 
IS  known  about  their  components, 
information  is  generally  not  available 
regarding  their  relative  effectiveness  as 
iniiexed  by  a  variety  of  measures  of 
child  progress. 

This  priority  supports  pro)ects  th.it 
use  a  variety  of  measures  of  child 
progress  to  compare  the  effectiven^'ss  of 
S(".  fral  (m.inimum  of  3)  program 
fOTponents  for  promoting  (1]  language 
dev  elopment  or  (2)  motor  development 
of  infants,  toddlers,  and  children  with 
handicaps,  within  the  age  range  of  birth 
t.^.rough  five  years.  These  components 
must  be  well  designed  sets  of 
instructional  goals  and  procedures  that 
can  be  incorporated  within  planned  or 
exis'ing  infant/toddler  early 
intervention  programs  or  preschool 
programs  of  varsing  types.  The 
rcir.ponents  selected  must  be  compared 
IP  .Tultiple  studies  and  in  different  types 
of  existing  early  intervention  or 
pr>>M.,r.ujl  programs.  Projects  must  fully 
aJ  i-PS9  the  components  that  will  be 
s'.ii.-^d  'ne  lustifica'ion  for  their 
S''!-'(,!'  in,  ar.d  'he  exis'ing  early 
ir't'r\"r.':i)p.  or  preschool  programs  in 
\\'-:  h  'hev  wii!  he  studied.  In 
(..inducting  the  studies,  projects  must 
n.onitor  the  amount  and  quality  of 
implementation  of  the  components,  as 
well  as  the  infants',  toddlers',  and 
children's  experiences  in  other 
components  of  the  program.  Included 
within  the  research  activities  must  be  a 
fian  for  conducting  studies  to  determine 
v\hether  the  initial  Hndings  can  be 
replicated,  and  a  plan  for  documenting 
the  costs  and  other  resources  necessary 
to  incorporate  the  components  in 
d.'ferent  kinds  of  preschool  or  early 


intervention  programs  The  goal  of  these 
research  proiecls  is  to  provide 
information  about  the  relative  effects  of 
the  components  studied,  and  to  provide 
to  professionals  replicable  components 
that  can  be  incorporated  in  new  or 
existing  infant  or  preschool  programs 

Final  reports  su.^imitied  by  projects 
funded  under  this  priority  must  include 
both  the  specific  fiiidings  of  the  project 
as  well  as  general  principles  that  have 
been  learned  or  tested  m  conducting  the 
studies.  Quantifiable  information  from 
project  evaluation  activities  must  also 
be  included  along  with  precise 
information  regarding  the  procedures  for 
implementing  the  interventions  and  the 
contexts  in  which  they  were  evaluated 
as  well  as  available  cost  information. 
The  Secretary  Intends  to  make  four 
awards  under  ths  priority:  two  in 
language  development  and  two  in  motor 
development. 

Invitation  to  Comment-  lnter(-sted 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  address  in  this 
notice. 

All  comments  suhm.itted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
40S2.  Switzer  Building.  330  C  Street  SW  , 
Washington.  DC,  between  the  hours  of 
8. JO  am.  and  4,00  p.m...  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Address:  Comments  should  be 
addressed  to:  Joseph  Clair.  Office  of 
Special  Education  Programs. 
Depart.ment  of  Education,  Division  of 
Educational  Services,  400  Maryland 
Avenue  SVV,  (Switzer  Building,  Room 
3094— M/S  2313),  Washington,  DC 
20202. 

Contact:  James  Hamilton,  Telephone 
(202)  732-1064;  or  Joseph  Clair, 
Telephone:  (202)  732-4503 

Program  Authority:  2D  U.S.C.  1424. 

TilJe  of  Program:  Educational  Media 
Research.  Production,  Distribution,  and 
Training. 

CFDA  No.:  84.026. 

Purpose:  To  promote  the  educational 
advancement  of  persons  with  handicaps 
by  providing  assistance  for:  (a) 
Conducting  research  in  the  use  of 
educational  media  and  technology  for 
persons  with  handicaps;  (b)  producing 
and  distributing  educational  media  for 
the  use  of  persons  with  handicaps,  their 
parents,  their  actual  or  potential 
employers,  and  other  persons  directly 
involved  in  work  for  the  advancement  of 
persons  with  handicaps:  and  (c)  training 
persons  in  the  use  of  educational  media 
for  the  instruction  of  persons  with 
handicaps. 


Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 
priorities  for  the  Educational  Media 
Research.  Production,  Distribution,  and 
Training  program,  CFDA  No.  84,026.  In 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75, 105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  these  priorities.  The 
Secretary  particularly  invites  comments 
regarding  the  most  efficient  and 
effective  approach  for  dividing  the 
workscope  of  each  captioning  priority 
among  multiple  projects  to  assure  that 
efforts  of  funded  projects  are  not 
duplicated. 

Priority  1:  Closed-Captioned  National 
News  and  Public  Information  (CFD.A 
No.  84.026) 

The  purpose  of  this  priority  is  to 
support  one  or  more  cooperative 
agreements  for  closed-captioned  real- 
time national  news  and  public 
information  programming,  so  that 
persons  with  hearing  impairments  can 
have  access  to  up-to-date  national, 
morning,  evening  and  weekend  news  as 
well  as  information  concerning  current 
events  and  other  significant  public 
information.  Projects  funded  under  this 
priority  must; 

(1)  Include  criteria  for  selecting  news 
programs  for  captioning: 

(2J  Include  a  number  of  television 
hours  to  be  captioned  and  a  specific 
method  to  be  used  for  each  hour — real- 
time, computer  assisted,  teleprompling, 
etc.: 

(3)  Include  how  they  will  provide  real- 
time captioning  of  simultaneously  aired 
programs  [two  or  more  live  network 
programs  in  the  same  time-slot); 

(4)  Provide  a  type  and  use  of  back-up 
systems  that  will  ensure  successful. 
timely  captioning  services;  and 

(5)  Obtain  willingness  of  major 
networks  to  permit  captioning  of  their 
programs. 

Priority  2:  Closed-Captioned  Syndicated 
Television  Progamming  (CFDA  No. 
84.026) 

The  purpose  of  this  priority  is  to 
support  one  or  more  cooperative 
agreements  for  closed-captioned 
syndicated  television  programming. 
Projects  funded  under  this  priority  must: 

(1)  Include  criteria  for  selecting 
programs  for  captioning; 

(2)  Include  a  number  of  television 
hours  to  be  captioned  and  a  specific 


method  to  be  used  for  each  hour — off- 
line, teleprompting,  etc.;  and 

(3)  Provide  a  type  and  use  of  back-up 
systems  that  will  ensure  successful. 
timely  captioning  services. 

Priority  3:  Closed-Captioned  Children's 
Programs  (CFDA  No.  84.028) 

The  purpose  of  this  priority  is  to 
support  one  or  more  cooperative 
agreements  for  close-caption  national, 
syndicated,  and  public  broadcasting 
programs,  so  that  children  who  are  deaf 
or  hearing  impaired  will  have  access  to 
selected  children's  programs.  Projects 
funded  under  this  priority  must: 

(1)  Include  criteria  for  selectin.g 
programs  for  captioning; 

(2)  Include  a  number  of  television 
hours  to  be  captioned  and  a  specific 
method  to  be  used  for  each  hour — real- 
time, off-line,  teleprompting,  etc.: 

(3)  Provide  a  type  and  use  of  back-up 
systems  that  will  ensure  successful, 
timely  captioning  service;  and 

(4)  Obtain  willingness  of  major 
networks  to  permit  captioning  of  their 
programs. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  contact  person 
named  in  this  notice. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 
and  after  the  comment  period,  in  Room 
4092.  Switzer  Building,  330  C  Street  SW„ 
Washington.  DC  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Monday  through 
Fnday  of  each  week  except  Federal 
holidays. 

Address:  Comments  should  be 
addressed  to:  Joseph  Clair,  Keguiations 
Coordinator,  Division  of  Educational 
Ser\-ices.  Office  of  Special  Education 
Programs.  Department  of  Education,  400 
Maryland  Avenue  SW.  (Sw  itzer 
Building,  Room  3511  M/S  3409). 
W;,.shington,  DC  20202.x 

Contact:  Ernest  E.  Hairston, 
Telephone:  (202)  732-11-7,  or  Joseph 
Clair  (202)  732^503. 

Pro<:rnm  Authontv:  20  U.S.C.  1451. 
1452. 

T:tle  of  Program:  Postsecondary 
Education  Programs  for  Handicapped 
Persons. 

CFDA  No.:  84.078. 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  model 
programs  of  pisstsecondarj',  vocational. 
technical,  and  c:ontinuing,  or  adult 
education  for  individuals  with 
handicapping  conditions. 

Proposed  Priority:  The  Secretary 
proposes  to  establish  the  following 
funding  priority  for  the  Postsecondary 
Education  Programs  for  Handicapped 


Persons.  CFDA  \o.  84,078.  In 
accordance  with  the  Education 
Department  Genera!  Administrative 
Regulations  [FJDG.\R1  at  .34  CF'R 
75  105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities,  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  this  pncrity  . 

Priority  1;  Postsecondarv  Demonstration 
Projects  (CFDA  No.  84.078) 

This  prior'ty  supports  model  projects 
which  provide  individuals  with 
disabilities  other  than  deafness  with 
adapted  or  other  specially  designed 
programs  that  coordinate,  facilitate,  and 
promote  the  provision  of  appropriate 
educational  experiences  for  these 
individuals  alongside  their  nondisabled 
peers.  These  projects  are  to  be  targeted 
to  improve  the  vocational  outcomes  of 
youths  and  adults  who  are  in  need  of 
additional  education  and  training  after 
high  school  in  order  to  secure  and 
maintain  competitive  employment. 
Projects  under  this  priority  must 
accomplish  the  following  tasks: 

(1 )  Locate  and  serve  youths  and 
adults  with  disabilities  who  are  in  need 
of  continued  educational  services, 
working  cooperatively  with  secondary 
schools,  as  appropriate. 

(2)  Achieve  appropriate  job 
placements  for  persons  with  disabilities 
served  by  the  project  through 
individualized  educational 
interventions,  i.e.,  short-  and  long-term 
training,  using  existing  or  establishing 
new  cooperative  arrangements  among 
and  between  schools,  vocational 
rehabilitation  agencies  and  potential 
employers. 

(3)  Provide  follow-up  and  follow-along 
activities  for  persons  with  disabilities 
served  by  the  project  who  are  placed  in 
jobs. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priority  to  the  address  in  this 
notice. 

All  comments  submitted  in  response 
to  this  priority  will  be  available  for 
public  inspection  during  and  after  the 
comment  period  in  Room  4092,  Switzer 
Building.  330  C  Street  SW„  Washington, 
DC,  between  the  hours  of  8:30  a,m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Address:  Comments  should  be 
addressed  to:  Joseph  Clair,  Office  of 
Special  Education  Programs, 
Department  of  Education,  Division  of 
Educational  Services,  400  Maryland 
Avenue  SW.  (Switzer  Building,  Room 
3094  M/S  2313),  Washington,  DC  20202. 


Contact:  Dr.  Joseph  Rosenstoin; 
Telephone:  (202)  732-1176;  or  Joseph 
Clair,  Telephone:  (202)  732^503. 

Program  Authority:  20  U.S.6. 1424a. 

Title  of  Program:  Programs  for 
Severely  Handicapped  Children 

CFDA  No.:  84.086. 

Purpose:  To  provide  Federal  fmancial 
assistance  for  demonstration  or 
development,  research,  training,  and 
dissemination  activities  for  severely 
handicapped,  including  deaf-blind, 
children  and  youth. 

Proposed  Priority:  The  Secretary 
proposes  to  establish  the  following 
funding  priority  for  the  Program  for 
Severely  Handicapped  Children.  CFDA 
No.  84.086.  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3).  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
respond  to  the  following  priority;  that  is. 
the  Secretary  will  select  for  funding  on'y 
those  applications  proposing  projects 
that  meet  this  priority. 

Priority  1:  Training  of  Educators  of 
Students  with  Multiple  Handicaps  that 
Include  Auditory  and  Visual  Handicaps 
(CFDA  84.086) 

This  priority  would  establish  a  project 
to  develop,  evaluate  and  disseminate 
new  or  improved  curricula  and  materijls 
for  the  inservice  training  and  self-study 
use  of  special  education  personnel  to 
deliver  educational  services  that  meet 
the  unique  needs  of  children  and  youth 
with  multiple  handicaps,  that  include 
severe  auditory  and  visual  handicaps  In 
particular  the  project  shall  develop, 
evaluate,  and  disseminate  curricula  and 
materials  related  to  the  development  of 
communication  and  mobility  skills  by 
students  with  multiple  handicaps  that 
include  severe  auditory  and  visual 
handicaps  in  integrated  community- 
based  settings.  The  project  is  to  prodLre 
replicable  training  curricula  that  have 
been  validated  at  community-based 
sites  selected  in  cooperative  with  State 
educational  agencies  and  grantees  of 
State  and  Multi-State  Deaf-Blind 
projects  funded  under  section  622  of  Part 
C.  EHA.  The  final  materials  must  be 
developed  for  broad  application, 
including  the  provision  of  inservice  or 
self-study  use  by  the  State  and  Multi- 
State  Deaf-Blind  projects  and  by 
existing  training  programs  that  currently 
prepare  specialists  in  the  education  of 
handicapped  of  severely  and  multiply 
handicapped  children  and  youth. 

In  developing  new  or  improved 
training  curricula  and  materials,  the 
project  is  expected  to  work  with 
institutions  of  higher  education  and 
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purposes  if  appropriate.  Third,  the 
institute  will  gather  other  data  (e.g.. 


annual  meetings)  will  be  the 
predominant  methods  of  providing 


Priority  2:  Demonstration  I'rojects  to 
Identify  and  Teach  Skills  Necessary  for 
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other  agencies  thcit  have  nationally 
rfecognizptj  programs  for  training 
personnel  to  educate  chilJren  and  youth 
with  mul'iple  handicaps  that  include 
severe  auditory  and  visual  handicaps  in 
integra:»^d  community-based  programs. 

To  tdke  advantage  of  cijrrent  best 
praci'cps.  the  project  shall  examine  the 
curricula  and  materials  'elated  to 
communication  and  mnbility  skills  now 
beins  implemented  in  exemplary 
training  programs  and  in  relevant 
demonstration  and  research  piojet  's 
and  use  these  as  a  point  of  departu'r?  ;n 
the  project's  curricular  materal 
development  program. 

The  pro)ect  must  develop  cumcula 
and  matenals  that  focus  on  equipping 
educational  service  providers  with  the 
knowledge  base  and  techniques  for  most 
effectively  servmg  ciiildren  and  youth 
with  multiple  handicaps  that  include 
severe  auditory  and  visual  handicaps 
who  reprtsent  a  wide  range  of  cognitive 
and  functional  capacities,  and  who  are 
provided  services  in  a  vanety  of 
community-based  settings.  The  cumcula 
and  materials  must  also  develop  trainee 
skills  in  working  with  parents  and 
families,  interacting  with  professionals 
from  other  disciplines,  determining 
when  other  specialists  must  be 
consulted,  and  accessing  emerging 
information  and  research  findings  in  the 
trainees's  own  and  related  disciplinary 
areas. 

The  project  shall  conduct  a  series  of 
evaluation  studies  of  the  different 
versions  of  the  training  matenals  using 
community-based  sites  selected  in 
cooperation  with  State  educational 
agencies  and  grantees  of  State  and 
Multi-State  Deaf  Blind  projects  funded 
under  section  622  of  Part  C.  EHA. 

In  addition  to  addressing  other  goals 
and  objectives  established  for  the 
evaluation,  curricula  and  material  m-ust 
be  evaluated  with  respect  to  their 
effectiveness  in  inservice  and  self-study 
applications. 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  48  months  subject  to  the 
requirements  of  34  CFTl  75.253(a)  for 
continuation  awards. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  cor-ment.s 
and  recommenddficr.s  regarding  the 
proposed  priority  to  the  address  in  th;s 
notice. 

All  comments  submitted  in  response 
to  thii  proposed  priority  will  be 
avd  idbie  for  public  '.n.^pection  during 
and  after  the  comment  period,  in  Room 
4!;28.  Switzer  Building,  3,30  C  Street  SVV„ 
Washington,  DC.  between  the  hours  of 
8:30  am.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 


Address:  Comments  should  be 
addressed  to:  Joseph  Clair,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs.  Department  of 
Education,  400  Maryland  .Avenue  SW., 
(Switzer  Building,  Room  301)4— M/S 
2313),  Washington.  DC  20202. 

Contact:  Sarah  Conlon,  Telephone: 
732-1157;  or  Joseph  Clair,  732-4503. 

Program  Authority:  20  U.S.C.  1424. 

Title  of  Program:  Secondary 
Education  and  Transitional  Ser\ice8  for 
!  iandicapped  Youth  Program. 

CFDA  No.:  84.158. 

Purpose:  To  assist  handicapped  youth 
in  the  transition  from  secondarj-  school 
to  postsecondary  environments  such  as 
competitive  or  supported  employment 
and  to  ensure  that  secondary  special 
educatirin  and  transitional  services 
result  in  competitive  or  supported 
employment  to  handicapped  youth. 

Proposed  Priorities:  The  r.ijcretary 
proposes  to  establish  the  following 
funding  priorities  for  the  Secondary 
Education  and  Transitional  Services 
Program.  CFD.\  .No,  84.158.  In 
accordance  with  the  Eklucation 
Department  General  Administration 
Regulations  [EDGAR)  at  34  CKR 
74.105(cil,)j,  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities:  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  these  pnorities. 

Priority  1  Institute  on  Intervention 
Effectiveness  (CFDA  No.  84.158) 

This  prionty  supports  a  cooperative 
agreement  to  establish  a  secondary  and 
transition  research  and  evaluation 
institute  in  intervention  effectiveness. 
The  project  funded  under  this  priority 
must: 

(1)  Conduct  research  and  analyze 
evaluation  data  regarding  the  efficacy  of 
different  program  interventions  in 
assisting  students  with  disabilities  to 
make  an  effective  transition  from  school 
to  adult  and  community  life: 

(21  Provide  technical  assistance 
related  to  program  evaluation  for  the 
projects  funded  by  the  Office  of  Special 
Education  Programs  in  the  area  of 
secondary  and  transition  services; 

(3)  Provide  technical  assistance  to 
education  agencies  and  organizations 
interested  in  implementing  selected 
model  secondary  and  transition 
services;  and 

(4)  Conduct  policy  research  to 
determine  the  strategies  that  might 
promote  programs  and  services  that  are 
responsive  to  the  needs  of  handicapped 
youth. 


Major  Institute  Activities 

Research.  The  research  activities  of 
this  institute  will  be  designed  to  yield 
new  or  improved  interventions,  or 
features  of  interventions,  that  will  assist 
handicapped  youth  in  making  the 
transition  from  school  to  the  adult  and 
community  life.  The  specific 
investigations  are  to  be  derived  from  the 
institute's  annual  review  and  synthesis 
of  the  professional  literature,  especially 
the  literature  on  efficacy  of  secondary 
and  transitional  services;  from  analysis 
of  the  secondary  and  transitional 
services  funded  by  the  Office  of  Special 
Education  Programs;  and  from  analysis 
of  findings  reported  by  related  research 
efforts  (e.g„  the  Congressionally 
mandated  longitudinal  study,  Field 
Initialed  Research  projects,  etc.). 
However,  projects  must  include  themes 
of  research  that  will  comprise  the  initial 
focus  of  the  research  as  well  as  the 
specific  investigations  that  will  be 
conducted  during  the  first  year  of 
funding.  The  research  themes  must  be 
based  on  a  conceptual  framework  that 
uses  theory  and  research  to  identify 
factors  that  affect  the  successful 
transition  of  different  groups  of 
secondary-aged  students  with 
handicaps  into  adult  and  community  life 
and  intervention  features  that  positively 
influence  those  factors.  The  research 
investigations  conducted  by  the  institute 
must  (1)  be  designed  to  both  extend  the 
practical  knowledge  base  regarding 
effective  interventions  by  developing 
and  testing  new  interventions,  as  well 
as  to  compare  and  vahdate  promising 
current  practices  that  have  not  been 
extensively  tested  or  evaluated;  (2)  be 
applied  rather  than  basic,  and  take 
place  in  typical  educational, 
employment,  or  community  settings;  and 
(3)  include  policy  research  to  determine 
strategies  that  promote  responsive 
programs  and  services. 

Evaluation.  The  evaluation  activities 
of  the  institute  will  consist  of  several 
levels  of  data  collection  and  analysis. 
First,  the  institute  will  collect  data  from 
each  of  the  Secondary  and  Transitional 
Program  projects  and  Postsecondary 
Program  projects  funded  by  the  Office  of 
Special  Education  Programs  and 
conduct  analyses  of  aggregated  data  To 
the  extent  appropriate,  the  institute  will 
conduct  meta-analyses  of  intervention 
effects  of  the  projects  or  subsets  of  the 
projects.  Second,  th-;  institute  will 
analyze  each  project  in  terms  of 
intervention  objectives,  approaches  and 
target  populations,  and  findings.  The 
institute  will  then  contrast  the 
approaches  and  effectiveness  of  the 
projects,  clustering  them  for  analytic 


purposes  if  appropriate.  Third,  the 
institute  will  gather  other  data  (e.g., 
national  and  Statewide  data  on 
employment  status,  independent  living 
status,  etc.)  on  secondary  education  and 
transitional  services  outiornt's  for 
nonhandicapped  and  handicapped 
groups  that  can  serve  as  benchmarks  for 
comparing  the  effects  of  current  and 
future  model  demonstration  projects. 
Fourth,  the  institute  will  analyze  and 
select  instruments  for  measuring  student 
characteristics  and  skills  that  will  serve 
as  a  benchmark  or  baseline  against 
which  present  and  future  evaluation  and 
program  development  efforts  can  be 
compared.  Fifth,  the  institute  will  make 
recommendations  regarding  areas 
requiring  additional  research  or 
demonstration  efforts  to  verify  findings 
and  areas  in  which  new  research  or 
demonstration  should  be  initiated. 

Technical  Assistance.  The  institute 
will  provide  technical  assistance  to 
projects  to  improve  the  evaluation  of 
their  activities.  This  technical  assistance 
will  include  information  pertaining  to 
program  documentation  methods;  study 
design:  selection  of  measurement 
in<^truments;  data  collection  methods; 
procedures  to  insure  an  objective, 
unbiased  evaluation  study:  data 
analysis  procedures;  and  form.ats  for 
n  porting  the  results  of  a  program 
evaluation. 

Technical  assistance  will  also  be 
provided  to  other  educational  agencies 
and  organizations  that  fit  into  the 
general  evaluation  design  for  the 
ins;itute's  reseaich  and  evaluation 
aclivities  and  that  agree  to  on-going 
data  collection  and  analysis  to 
determine  the  effectiveness  of  the 
services  implemented. 

Technical  assistance  will  be  provided 
in  several  ways.  The  institute  will 
prepare  a  single,  general  purpose 
Cv'aluation  document  that  will  be 
dc^^^tributed  to  all  project  directors.  The 
document  will  address  each  of  the  areas 
described  above,  and  will  contain 
specific  evaluation  principles, 
procedures  and  examples  drawn  from 
secondary/transitional  programs.  The 
institute  will  also  analyze  the  evaluation 
plan,  as  found  in  the  original  grant 
application,  proposed  by  each  project 
and  tailor  evaluation  technical 
assistance  for  each  project. 
Additionally,  the  institute  will 
encourage,  and  respond  to.  requests 
from  the  model  demonstration  projects 
regarding  evaluation  technical 
assistance.  Technical  assistance  will  be 
provided  through  no  more  than  10  on- 
site  visits  and  three  workshops  during  a 
given  12  month  period;  the  less 
expensive  mechanisms  [mail,  telephone. 


annuiil  meetings)  will  be  the 
predominant  methods  of  providing 
technical  assistance. 

In  order  to  plan  for  the  provision  of 
technical  assistance,  the  institute  will 
conduct  an  informal  telephone 
assessment  of  all  project  directors  and/ 
or  project  evaluators  each  year.  The 
technical  assistance  needs  will  then  be 
coordinated  with  the  institute's 
technical  assistance  resources  in  order 
to  develop  an  overall  technical 
assistance  plan  (including  a  description 
of  the  technical  assistance  needs  of  each 
project)  for  the  12-month  period. 

In  conducting  the  technical  assistance 
activities,  the  institute  will  periodically 
revise/improve  any  written  materials 
(including  the  general  purpose 
evaluation  document)  that  are 
developed  on  the  basis  of  feedback  from 
the  projects. 

In  carr>  ing  out  its  research  and 
development  activities,  the  institute 
must  provide  research  training  and 
experience  for  at  least  10  graduate 
students  annually. 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
last  two  years  of  the  project  period,  in 
addition  to  considering  factors  in  34  CFR 
75.253(a).  the  Secretary  will  also 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
recipient  is  required  to  perform  under  34 
CFT?  75  590.  During  all  other  years  of  the 
project,  the  recipient  must  comply  with 
34  CFR  75.590,  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
are  to  be  incorporated  into  the 
applicant's  proposed  budget.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following; 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  of  the 
cooperative  agreement;  and 

(2)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 


Priority  2:  Demonstration  Projects  to 
Identify  and  Teach  Skills  Necessary  for 
Setf-DeterminatioD  (CFDA  No.  84.158) 

This  priority  supports  model  projects 
that  identify  the  skills  and 
characteristics  necessary  for  self- 
determination,  as  well  as  the  in-school 
and  out-of-school  experiences  that  lead 
to  the  development  of  self- 
determination.  Self-determination  refers 
to  the  attitudes  and  abilities  that  lead 
individuals  to  define  goals  for 
themselves  and  to  take  the  initiative  in 
achieving  those  goals.  Some  of  the 
personal  characteristics  associated  with 
self-determination  are:  assertiveness, 
creativity,  and  self-advocacy.  Projects 
must  involve  youth  with  disabilities, 
their  families,  and  adults  with 
disabilities  in  investigating  (1)  the  types 
of  experiences  and  responsibilities  that 
would  appear  to  be  important  in 
developing  the  skills  and  characteristics 
necessary  for  self-determination;  and  (2) 
the  range  of  opportunities  or  potential 
opportunities  in-school  and  out-of- 
school  that  could  provide  these 
experiences.  Projects  must  then  develop 
strategies  to  systematically  involve 
youth  with  disabilities  in  the  types  of 
aclivities  that  foster  assertiveness. 
creativity,  self-advocacy,  and  other 
skills  associated  with  self- 
determination.  Projects  must  also 
develop  and  test  strategies  to  assist 
families  and  service  providers  in 
understanding  the  importance  of  self- 
determination  for  students  with  a  range 
of  disabilities  and  to  accept  and  support 
changes  in  roles  and  responsibilities  as 
youth  with  disabilities  exercise  self- 
determination  skills.  Projects  must 
include  students  with  a  range  of 
disabilities  and  must  involve  adults  with 
disabilities  in  the  transition  process  as 
information  resources,  role  models,  and 
advocates. 

Projects  funded  under  this  priority 
must  evaluate  the  success  of  the  project 
in  developing  self-determination  skills 
among  youth  with  disabilities.  Objective 
measures  must  be  included  as  well  as 
the  perceptions  of  the  youth 
participants,  their  families,  and  adults 
with  disabilities  who  have  been 
involved  in  the  project  activities. 

Final  reports  submitted  by  projects 
funded  under  this  priority  must  provide 
both  specific  information  regarding 
project  outcomes  as  well  as  general 
findings  and  principles  learned 
regarding  the  development  of  self- 
determination  skills.  Quantifiable 
information  from  project  activities  must 
be  included  along  with  precise 
information  as  to  the  skills  and 
experiences  identified  as  important  to 
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the  development  cf  self-determination, 
the  procedures  for  the  interventions,  the 


proposing  projects  that  meet  this  priority 
[See  34  CFR  75.105fcj(3)]. 


inip'tment  the  data  collection,  analysis, 
and  reporting  phases  of  this  study. 
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the  de\'eloprr.«nt  t;f  self  de''j."T'.;ird!ion, 
the  procedures  for  thf  i.-.ter\er.'ii;ns,  the 
cortexts  m  which  the  interventions  were 
implemer.'eJ  and  the  range  of 
participants. 

lrv!'a':or  :o  Comment:  Lnterested 
persons  are  invited  to  submit  comments 
and  recummendations  regarding  the 
proposed  priorities  to  the  address  in  this 
notice. 

All  coni.'non"s  suhnii'ied  m  icbponse 
to  th  se  proposed  priorities  will  be 
uvailabie  fcr  public  inspection  durng 
and  after  the  commen*  ^^eriod,  in  Room 
4092.  Sw!-zer  Baiiri.ng.  3.:'0  C  Street  SVV.. 
Washin^^.jn,  DC.  r  etween  the  h'virs  of 
8.30  a  .T.  c<nd  4.00  p.m..  Monday  through 
Fnday  ui  each  week  except  Federal 
holidays 

Address.  Comments  should  be 
addressed  to  Joseph  Clair,  Division  of 
Education  Services.  OiTice  of  Special 
Education  Programs,  Department  of 
Education.  400  Maryland  Ave-rie  S\V 
(Switzer  Building.  Room  3094  M/S  2313). 
Washington,  DC  20202. 

Contact:  William  Hallcran. 
Telephone:  (202)  732-1119  or  foseph 
Clair.  Telephone:  12021  732-1503 

Prograrr  Au'.hor'y  20  U  S  C  1425. 

T'.tle  of  Progrvm:  Hanidcapped 
Special  Studies  Proeram. 

CFDA  .VO&4  159 

Purpose:  To  support  st'idies  to 
evaluate  the  :mpac!  of  the  Educ.Htii_>n  of 
the  Handicapped  A.,;  (EHA).  including 
efforts  to  provide  a  free  appropnate 
public  education  and  early  intervention 
services  to  infants,  toddlers,  children 
and  youth  with  handicaps.  The  reoults  of 
these  studies  must  be  included  m  the 
annual  report  submitted  to  the  Congress 
by  the  Department 

Proposed  Pnor!t:ps:  Under  section 
613(c),  the  Secretary  is  expressly 
required  to  submit  to  the  appropriate 
committees  of  each  i^ouse  of  the 
Congress  and  publish  in  the  Federal 
Register  for  review  and  comment 
proposed  annual  pnonties  for  I 

evaluations  ''onduiJed  under  section 
bl3. 

The  Secretary  propo-es  priorities 
under  the  Handicapped  Special  Studies 
F*rosram.  In  accordance  with  the 
Eduuition  Department  General 
Administrative  Regulatons  (EDGAR)  at 
34  CFK  -5.105(cKl).  the  Secretary 
P'  .'poses  under  priority  1  to  invite 
applications  for  cooperative  agreements 
t.-j  support  certain  types  of  studies. 
i'rionty  2  will  also  be  implemented 
ti-.r'jugh  a  cooperative  agreement. 
However,  in  accordance  with  34  OTR 
75  105(c).'3)  of  EDGAR,  the  Secretary 
vsiii  gi\e  an  absolute  priority  to 
applications  that  respond  to  priority  2. 
That  is.  the  Secretary  will  select  for 
funding  only  those  applications 


proposing  projects  that  meet  this  priority 
(See  34  CFR  75.105(cj(3)). 

Priority  1.  State  Agency /Federal 
Evaluation  Studies  Projects  (CFDA  No. 
a:. 159) 

The  purpose  of  this  priority  is  to 
support  evaluation  studies  by  State 
agencies  to  assess  the  impact  and 
effectiveness  of  activities  assisted  under 
the  Education  of  the  Handicapped  Act. 
Within  this  priority,  the  Secretary 
particularly  invites  studies  that;  (1) 
Develop  descriptors  for  characterizing 
preschool  children  with  handicaps;  and 
(2)  examine  the  impact  of  various 
aspects  of  educational  reform  (e.g., 
increased  graduation  requirements,  use 
of  minimum  competency  testing  to 
determine  graduation  eligibility, 
increased  academic/curricular 
requirements,  more  rigorous  promotion 
policies)  on  special  education. 

In  accordance  with  the  Education 
Department  General  Admini.s'rntive 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(1),  applications  for  studies 
described  in  items  (1)  and  (2)  will  not 
receive  a  competitive  or  absolute 
preference  over  other  applications  that 
propose  evaluation  studies  to  assess  the 
impact  and  effectiveness  of  activities 
assisted  under  the  Education  of  the 
Handicapped  Act. 

Pnority  2.  Study  of  Anticipated  Services 
for  Students  with  Hanicaps  Exiting  From 
School.  (CFDA  84.159) 

The  purpose  of  this  priority  is  to 
implement  study  designs  for  identifying 
performance  indicators  of  exiting 
students  with  handicaps  that  determine 
adult  services  needs.  The  study  designs 
were  developed  in  FY  1988  through 
cooperative  agreements  under  CFDA 
84.159B,  Study  of  Anticipated  Services 
for  Students  with  Handicaps  Exiting 
From  School  The  purpose  of  the  FY 
1988  studies  was  to  develop  designs  by 
which  schools  could  provide  relevant 
student  performance  characteristics  of 
in-school  and  out-of-school  functioning 
to  adult  service  agencies  for  the  purpose 
of  planning  anticipated  services  needed 
by  exiting  students  with  handicaps.  In 
addition  to  the  development  of  outcome 
indicators,  these  FY  1988  studies  will 
develop  alternative  methods  of 
measurement  for  each  indicator  and 
alternative  strategies  for  collecting  data 
on  a  State-by-State  basis,  including  an 
analysis  of  sampling  issues,  instrument 
administration,  data  verification  and 
data  aggregation.  The  FY  1990  study  wi,l 
conduct  a  field  test  of  selected  deigns  to 
examine  the  overall  study  design, 
methodology,  instrumentation,  and 
reporting  plan.  Finally,  the  study  will 


inip'ement  the  data  collection,  analysts, 
nr.d  reporting  phases  of  this  study. 

liv.itctfon  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  address  in  this 
notice. 

All  comments  submitted  in  re.sponse 
to  these  proposed  priorities  will  he 
available  for  public  inspection,  du.ring 
and  efter  the  comment  period,  in  Room 
3522,  Switzer  Building.  330  "C"  Street. 
SW.,  Washington,  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Mond.iy 
through  Friday  of  each  v\'eek  except 
Federal  holidays. 

Address:  Comments  should  be 
addressed  to:  Linda  Glidewell,  Division 
of  Innovation  and  Development,  Office 
of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  (Switzer  Building.  Room 
3094-M/S  2313),  Washington,  DC  20202. 

Contact:  Linda  Glidewell,  Telephone; 
(202)  732-1099. 

Program  Authority:  20  U.S.C.  1410 

Title  of  Program:  Technology. 
Educational  Media,  and  Materials  for 
the  Handicapped  Program. 

C.''^D.4.Vo.-84.180. 

Purpose:  The  purpose  of  this  program 
is  to  support  projects  and  centers  for 
advancing  the  availability,  quality,  use, 
and  effectiveness  of  technology, 
educational  media,  and  materials  in  the 
education  of  children  and  youth  with 
handicaps  and  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  handicaps.  In  creating  a 
new  Part  G,  Congress  expressed  the 
intent  that  the  projects  and  centers 
tunded  under  that  Part  should  be 
primarily  for  the  purpose  of  enhancing 
research  and  development  advances 
and  efforts  being  undertaken  by  the 
publ:."  or  private  sector,  and  to  provide 
necessary  linkages  to  make  more 
efficient  and  effective  the  flow  from 
research  and  development  to 
application. 

Proposed  Priority:  The  Secretary 
proposes  to  establish  the  following 
priority  for  fiscal  year  1990  for  the 
Technology,  Educational  Media,  am! 
Materials  for  the  Handicapped  Program 
(CFD.A  No.  84.180).  In  accordance  with 
the  Education  Department  Generii 
Administrative  Regulations  (EDGAR.  34 
CFR  7.5.105(c)(3)),  the  Secretary' 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
resp')nd  to  the  following  priority;  that  is. 
the  Secretary  proposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  this 
pnority. 


Priority  1.  Designs  for  Multi-Media 
Instruction  for  Eduuting  Children  with 
Handicaps.  (CFDA  No.  84.180) 

Technology  has  emerged  which  can 
integrate  text,  audio,  and  visual 
information.  The  technologies  that  make 
the  integration  of  multi-media  possible 
are  optical  storage  and  computers. 
Multi-media  learning  will  significantly 
change  the  nature  of  teaching  and 
learning  opportunities  and  in  so  doing 
classroom  management,  environments, 
and  climates.  While  prototypic 
applications  are  being  developed, 
current  designs  are  focused  on 
expanding  the  technology  itself,  rather 
than  on  its  practical  use  and 
implementation  in  educational  settings. 
This  priority  supports  the  development 
and  evaluation  of  multi-media  designs 
which  incorporate  critical  instructional 
design  features  related  to  educating 
infants,  toddlers,  children,  and  youth 
with  handicaps  including  the  use  of 
multi-media  by  their  teachers.  These 
design  prototypes  must  provide  the 
knowledge  needed  for  computer 
enhanced  multi-media  learning  to  be 
transferred  from  experimental 
applications  to  pragmatic  use  in 
advancing  the  education  of  children 
with  handicaps.  Projects  must  include 
design  features  critical  for  multi-media 
educational  materials  to  address  the 
learning  characteristics  of  children  with 
handicaps  and  fit  the  realities  inherent 
to  teacher  preparation  and  classroom 
management 

Projects  must  select  and  justify 
content  appropriate  for  illustrating  the 
learner  and  teacher  design  features  that 
will  contribute  to  the  effective  use  of 
multi-media  materials  for  educating 
children  with  handicaps.  Projects  must 
include;  development  and  research 
methodologies  consistent  with 
substantiating  the  prototypic  design 
features  being  recommended;  a 
conceptual,  theoretical  and  research- 
based  plan;  and  participation  by 
experts,  special  educators,  multi-media 
experts,  and  practitioners.  The  final 
report  must  highlight  the  design  features, 
empirically  support  their  significance, 
and  provide  direction  for  future  product 
development. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priority  to  the  address  in  this 
notice. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 
and  after  the  comment  period,  in  Room 
3529.  Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m„  Monday  through 


Friday  of  each  week  except  Federal 

holidays. 

Address:  Comments  should  be 
addressed  to  Linda  Glidewell.  Division 
of  Innovation  and  Development,  Office 
of  Special  Education  Programs. 
Department  of  Education,  4O0  Maryland 
Avenue  SW..  (Switzer  Building.  Rcxjin 
3094-M/S  2313),  Washington.  DC  20203. 

Contact,  Linda  Glidewell.  Telepnone: 
(202)  732-1099. 

Program  Authority:  20  U.S.C.  1461. 

Intergovernmental  Review 

These  programs  (except  the 
Handicapped  Special  Studies  program) 
are  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  Stale 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  eariy 
notification  of  the  Department  s  s^iecific 
plans  and  actions  for  these  programs. 

Dated:  April  3,  1969. 
Laura  F.  Cavacos, 

SffcnRlary  of  Education. 

CatoloR  of  Federal  Domestic  Assistance 
Nunit)er»:  85.024.  Handicapped  Children's 
Early  Education  Program.  84.026,  Educ-HUnna! 
Media  Research.  Production  Dislnt^ution.  and 
Training  Program;  84.078,  PostsetrindiirT,' 
Education  Programs  for  HandiCHpji^d 
Persons,  84.086.  Pnjgrams  lur  Severely 
Handicapped  Children.  84.1.t8,  Second.ir-y 
Education  and  Transiliona!  St.'rviccs  (nr 
Handicapped  Youth  Program:  84  159 
Handicapped  Specia!  Studies  Procrsm; 
64.180.  Technology.  Educations!  Media  and 
Materials  for  the  Handicapped  Program. 

i™  Di>c,  89-10302  Filed  4-28-89;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Amendment  to  tt>e  Proposal  To 
Readopt  the  1987  Transmission  Rates 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  amended  extension  of 

1987  transmission  rates  proposal; 
opportunity  for  public  review  and 
comment. 

summary:  After  publication  of  BPA  s 
proposal  to  readopt  its  1987 
Transmission  Rates  (54  VR  7825),  BPA 
experienced  significant  deviations  from 
expected  weather  and  water  conditions. 


These  changes  caused  BPA  to  reassess 
the  analysis  supporting  the  proposal, 
resulting  in  a  delay  from  the  previous 
schedule. 

The  reassessment  is  complete,  and 
BPA  has  determined  that  the  changes  in 
expectations  have  not  significantly 
affected  its  determination  that  current 
transmission  rate  schedules  will 
produce  sufficient  revenue  for  BPA  to 
meet  its  statutory  requirements  and 
financial  objectives  for  Fiscal  Years  (FY) 
1990  and  1991.  Therefore,  BPA  continues 
to  propose  to  extend  its  1987  rates  by 
readopting  its  1987  rate  schedules  as  its 
1989  transmission  rate  schedules  to  be 
effective  through  FY  1990  and  1991. 
Because  of  the  delay.  BPA  has  revised 
the  previous  schedule  of  events.  The 
updated  schedule  is  listed  below, 

ADDRESSES:  Written  comments  by 
participants  should  be  submitted  by 
May  31, 1989  but  will  be  accepted  until 
the  close  of  all  hearings  or  as  otherwise 
ordered  by  the  Hearings  Officer  A" 
previous  requirements  of  the  FeOer,j; 
Register  notice  continue  unchanged. 
Comments  should  be  submitted  to  the 
Public  Involvement  Manager — ALP. 
Bonneville  Power  Administration.  P.O. 
Box  12999.  Portland.  Oregon  97212. 

FOR  FURTMER  tNF'jm)IAr>ON  CONTACT; 

Ms.  Teresa  Curuiingham  Byrnes  at  the 
above  address  or  by  phone  at  503-230- 
3478.  Oregon  callers  may  use  800-452- 
8429;  callers  in  California.  Idaho, 
Montana.  Nevada,  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Gwinnutt  Lower  Columbia 
Area  Manager.  Suite  243. 1500  IME.  Irving 
Street  Portland.  Oregon  87232,  5(»-230-«551. 

Mr.  Robert  N.  LafTel.  Eugene  District 
Manager.  Room  206.  211  East  Seventh  Street. 
Eugene.  Oregon  97401,  50^-687-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager.  Room  561.  West  920  Riverside 
Avenue.  Spokane.  Washington  99201.  50&- 
456-2518. 

Mr.  George  E.  Elskndge.  Montana  District 
Manager,  800  Kensington.  Missoula.  Montana 
59601.  40e-32»-306a 

Mr.  Ronald  K,  Rodewald,  Wena  tehee 
District  Manager,  Room  307.  301  Yakima 
Street  Wenatchee.  Washington  96801.  50»- 
662-4377.  extension  379. 

Mr.  Terence  C.  Esvelt  Pugel  Sound  Area 
Manager.  Suite  400.  201  Queen  Anne  Avenua 
Seattle.  Washington  98109-1030.  ^06-442- 
4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake  River 
Area  Manager,  101  West  Poplar,  Walla 
Walla.  Washington  99362.  509-522-6225. 

Mr.  Floyd  Actis,  Acting  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive.  Idaho  Falls. 
Idaho  83401.  206-523-27Qa 

Mr.  Thomas  H.  Blankenship.  Boise  District 
Manager,  Room  494.  550  West  Fort  Street 
BoiM.  Idaho  S3724.  206-334-0137. 
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3.  Pacific  Gas  and  Electric  Company 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washinelon, 


000  (filed  April  3. 1989).  Norlhwrest 
further  advises  that  it  would  transport 
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tUVPUMKNTAHY  INFOMMATKHC 

Amendment  Schedule.  The  following 
is  the  revised  proposed  schedule.  A  final 
schedule  will  be  established  by  the 
Heanng  Officer  at  the  Preheanng 
Conference. 
May  1, 1989— Initial  studies  available  at 

BPA's  Public  Information  Center,  905 

NE.  11th,  1st  Floor,  Portland.  Oregon 
May  8. 1989 — Deadline  for  interventions 

to  be  filed  with  Hearing  Clerk  at  the 

address  listed  under  Procedural 

Information  below 
May  8. 1989— Technical  Session  to 

discuss  studies  and  testimony 
May  11,  1989 — 9  a.m.  deadline  for  filing 

and  serving  opposition  to  all 

intervention  requests. 
May  12,  1989— Preheanng  Conference  to 

set  schedule  and  act  on  petitions  to 

intervene  and  motions. 
May  31. 1989— Participants'  written 

comments  due. 
No  Later  Than  [uly  31,  1989— Final 

Record  of  Decision. 

Procedural  Information.  The 
information  on  procedural  rules  has  not 
changed  from  the  February  notice 
except  for  the  dates,  but  is  summanzed 
here  for  the  convenience  of  those  who 
may  wish  to  participate.  Potential 
parties  and  participants  should  also 
review  the  February  23. 1989.  notice. 

Persons  wishing  to  become  a  formal 
"party"  to  the  proceedings  must  notify 
BPA  in  wnting  of  their  intention  to  do  so 
in  accordance  with  requirements  stated 
in  this  notice.  The  petitions  to  intervene 
must  be  received  by  May  8,  1989.  Those 
who  have  previously  filed  an 
intervention  petition  in  this  proceeding 
reed  not  file  again.  Petitions  should  be 
addressed  as  follows;  Honorable  Dean 
F.  Ratzman,  Hearing  Officer,  c/o  John 
Ciminello— APR.  Heanng  Clerk. 
Bonneville  Power  Administration.  P.O. 
Box  12999,  Portland.  Oregon  97212.  In 
addition,  a  copy  of  the  inten.ention  must 
be  served  on  BPA's  Office  of  Gont^ral 
Counsel/APR.  P  0.  Box  3621,  Portland, 
Oregon  97208,  Any  opposition  to  a 
petition  to  intervene  must  be  filed  and 
served  no  latnr  than  24  hours  before  the 
May  12.  1989,  Prehearing  Conference, 
Pe.'-sons  who  have  been  denied  party 
status  in  any  past  BPA  rate  proceeding 
shall  continue  to  be  denied  party  status 
unless  they  establish  a  significan! 
change  of  circumstances  on  their 
petition, 

BPA  will  prefile  the  studies  and 
testimony  of  its  witnesses  on  May  1. 
1989.  Copies  will  be  available  in  the 

Public  Information  Center  and  will  be 

mailed  to  all  parties  to  the  1 W 

proceeding, 
A  Preheanng  Conference  will  be  held 

before  the  Heanng  Officer  at  9  am,  on 

May  12,  1989,  in  the  new  BP.\  Heanng 


Room,  1002  NE.  Holladay,  second  floor, 
Portland,  Oregon.  Registration  for  the 
Preheanng  Conference  will  begin  at  8:30 
a  m.  The  Heanng  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  nile  on  any 
motions,  establish  additional 
procedures  establish  a  service  list. 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar  interests 
for  purposes  of  filing  iomtly  sponsored 
testimony  and  hnefs  as  are  determined 
necessary  and  for  expediting  any 
necessary  cross  examination  A  notice 
of  the  dates  and  times  of  any  heanngs 
will  be  mailed  to  all  parties  of  record. 
Ohiections  to  orders  made  hy  the 
Heanng  Officer  at  the  Preheanng 
Conference  must  be  made  in  person  or 
through  a  representative  at  the 
Preheanng  Conference. 

Persons  seeking  to  become  parties 
should  not  wait  until  the  Preheanng 
Conference  to  obtain  copies  of  the 
studies  Rather  potential  parties  should 
obtain  the  studies  as  soon  as  they  are 
available  so  that  they  are  conversant 
with  them  at  the  time  of  the  Prehearing 
Conference. 

Parties  appearing  at  the  Prehearing 
Conference  shall  be  required  to  state 
whether  they  will  oppose  BPA's  rate 
proposal,  provided  that  BP.'\  will  have 
first  offered  satisfactory  assurance  that 
no  substantive  or  procedural  precedent 
shall  anse  by  virtue  of  the  substance. 
manner,  or  form  of  BPA's  or  any  other 
party's  action  in  connection  with  the 
rate  proposal,  and  that  the  extended 
rates  suffer  the  same  entire  or  partial 
legality  as  the  1987  transmission  rates. 
The  May  8.  1989,  technical  session  is 
provided  to  assist  parties  in  their 
evaulation  of  BPA's  proposal. 

Supporting  Studies.  The  studies  that 
have  been  prepared  to  support  the 
proposed  rates  will  be  available  for 
examination  on  .May  1,  1989.  at  BPA's 
Public  Information  Center,  BPA 
Headquarters  Building,  first  floor.  905 
\F..  nth,  Portland,  Oregon.  The  studies 
will  be  mailed  to  all  parties  to  BPA's 
1967  rate  case  and  will  be  available  at 
the  Prehearing  Conference.  The  studies 
are: 

1.  Revenue  Requirement  Study  and 
Technical  Documentation. 

2.  Revenue  Forecast  Study. 

To  request  either  of  the  studies  by 
telephone,  call  BP.\  s  document  request 
line'  800-841-5867  for  Oregon;  800-624- 
9495  for  Washington,  Idaho.  Montana, 
California,  Wyoming.  Utah,  and  .Nevada, 
Other  callers  should  use  503-230-3478. 
Please  request  the  study  by  its  above 
title  .Also  sta*e  whether  you  require  the 
accompanying  technical  documentation: 
otherwise  the  study  alone  will  be 
provided.  (For  example,  -isk  for  the 


"Revenue  Requirement  Study  and 
Technical  Document.") 

Issued  in  Portland.  Oregon,  on  April  14, 
1989. 
[amss  |.  )ura. 

Adminislralor. 

IFR  Doc.  89-10414  Filed  4-2a-a9;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ERe9-2S4-000,  et  al.] 

Niagara  Mohawk  Power  Corp^  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

April  25.  1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 

[Docket  No,  ER89-25+-0001 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
April  17, 1989  tendered  for  filing 
supplemental  Information  regarding  an 
agreement  between  Niagara  Mohawk 
and  New  England  Power  Company 
dated  November  1, 1988. 

The  November  1. 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  firm  capacity  and 
related  energy  to  New  England  Power 
Company.  The  terms  of  this  agreement 
and  the  period  during  which  the 
purchase  of  Capacity  and  Energy  can 
occur  shall  commence  on  November  1. 
1988  and  shall  continue  until  April  30, 
1989, 

Copies  of  this  filing  were  served  upon 
New  England  Power  Company  and  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  May  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

[Docket  No,  ER89-306-00] 

Take  notice  that  on  April  17, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a 
supplement  to  its  March  30, 1989  filing  in 
Docket  No.  ER89-306-000,  a  modified 
version  of  California  Public  Utilities 
Commission  (CPUC)  Decision  No,  88- 
12-083  which  was  modified  by  the 
CPUC  in  Decision  No.  89-03-062. 

Copies  of  this  filing  have  been  served 
upon  the  City  and  County  of  San 
Francisco  and  the  California  Public 
Utilities  Commission. 

Comment  date:  May  9. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Pacific  Gas  and  Electric  Company 

Pocket  No.  ER89-307-O0J 

Take  notice  that  on  April  17, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a 
supplement  to  its  March  30, 1989  filing  in 
Docket  No,  ER89-307-000,  an  executed 
copy  of  the  Agreement  between  City  of 
Santa  Clara,  California,  and  PG&E  to 
Implement  the  Performance-Based  Rate 
Settlement  for  Diablo  Canyon  Nuclear 
Power  Plant  (Implementation 
Agreement).  PG&E  also  submitted  a 
revised  version  of  California  Public 
Utilities  Commission  (CPUC)  Decision 
No.  88-12-083  which  was  modified  by 
the  CPUC  in  Decision  No.  89-03-062. 

PG&E  states  that  the  City  of  Santa 
Clara  has  shown  its  concurrence  by  Its 
execution  of  the  Implementation 
Agreement. 

Copies  of  this  filing  have  been  served 
upon  the  City  of  Santa  Clara  and  the 
California  Public  Utilities  Commission, 

Comment  date:  May  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  &  Light  Company 

Pocket  No.  EK89-328-00] 

Take  notice  that  on  March  30, 1989, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  its  Annual 
Report  showing  the  development 
charges  for  billings  to  UGI  Corporation. 

Comment  date:  May  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Power  &  light  Company 

(Docket  No.  EKa&-337-00) 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  April  11, 
1989,  tendered  for  filing  supplements  to 
power  purchase  agreements  with  the 
Boroughs  of  Watson  town,  Duncannon, 
Blakely,  Weatherly,  Schuylkill  Haven, 
Perkasie.  St.  Clarir,  Catawissa,  Ephrafa, 
Lehighton.  Hatfield,  Miffiinburg, 
Quakertown,  Kutztown.  Olyphant, 
Landsdale,  and  to  Sullivan  County  REA 
and  Citizens'  Electric  Company  of 
Lewisburg.  The  supplements  incorporate 
into  the  power  purchase  agreements 
provisions  agreed  to  in  the  settlement 
agreement  in  Docket  No.  ER88-545-000, 
which  was  accepted  for  filing  by  letter- 
order  of  November  15. 1988.  The 
supplements  effect  no  change  in  the  rate 
level  under  the  settlement  agreement. 

Comment  date  May  9, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  .NE,,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ix>t8  D.  CasfaelL 
Secretary. 

[PR  Doc.  89-10287  Filed  4-28-89;  6,45  amj 
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[Docket  Ho*.  CP8»- 1234-000,  et  aL] 

Norttiwest  Pipeline  Corp.,  et  aL; 
Natural  Gas  Certificate  Filings 

April  24. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Northwest  Rpeline  Corporation 

[Docket  No,  CP88-1 234-0)01 

Take  notice  that  on  April  18. 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108  filed  in  Docket  No. 
CP89-1234-000  a  request  pursuant  to 
S  157.205  of  the  Commission  s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authonzation  to 
provide  an  intemiptible  transportation 
service  for  Che\Ton  U.S.A.  Inc. 
(Chevron),  a  producer,  under  the  blanket 
certificate  issued  in  Docket  No  CP86- 
578-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated  January 
27, 1989,  as  amended  January  27,  1989. 
and  March  30, 1989,  under  its  Rate 
Schedule  Tl-1,  it  proposes  to  transport 
up  to  35,000  MMBtu  per  day  equivalent 
of  natural  gas  for  Chevron,  Northwest 
states  that  it  would  transport  the  gas 
through  its  system  from  the  Birch  Creek 
receipt  point  in  Sublette  County. 
Wyoming,  to  the  Opal  Plant  delivery 
point  located  in  Lincoln  County, 
Wyoming 

Northwest  advises  that  service  under 
5  284, 223(a)  commenced  March  1,  1989, 
as  reported  in  Docket  No.  ST89-2934- 


000  (filed  April  3. 1989).  Northwest 
further  advises  that  it  would  transport 
25.000  MMBtu  on  an  average  day  and 
9,000.000  MMBtu  annually. 

Comment  date:  June  8. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  mtire 

2.  William!)  .Natural  Grt«-  (.uinpany 
(Docket  No.  CP8&-1 230-000] 

Take  notice  that  on  April  17, 1989, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP89-123O-000  a 
request  pursuant  to  %  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  transportation  for  the  City  of 
Gamett,  Kansas  (Gamett).  under  WNG's 
blanket  certificate  issued  in  Docket  No. 
CP86-e31-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  3,000  MMBtu  of  natural 
gas  per  day  for  Gamett  from  various 
receipt  points  in  Kansas.  Missouri, 
Oklahoma,  Texas  and  Wyoming  to 
vanous  delivery  points  on  WNG's 
pipeline  system  located  in  Kansas. 
WNG  anticipates  transporting  685 
MMBtu  on  an  average  day  and  250,025 
MMBtu  on  an  annual  basis. 

WNG  states  that  the  transportation  of 
natural  gas  for  Gamett  commenced  on 
March  17, 1989,  as  reported  in  Docket 
No.  8X89-2807-000,  for  a  120-day  period 
pursuant  to  {  284.223(a)(1)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  WNG  in 
Docket  No.  CP86-631-O00.  WNG 
proposes  to  continue  this  service  in 
accordance  with  §  §  284.221  and  284.223 
of  the  Commission's  Regulations. 

Comment  date:  June  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3,  Colorado  Interstate  Gas 

[Docket  No.  CP8&-1241-0001 

Take  notice  that  on  April  19, 1989. 
Colorado  Interstate  Gas  Company 
(GIG),  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944.  filed  in  Docket 
No.  CP89-1241-000  a  request  pursuant  to 
§  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  for  Helmerich  &  Payne,  Inc. 
(Helmerich  &  Payne),  a  producer,  under 
CIG's  blanket  certificate  issued  in 
Docket  No.  CP8&-589-000,  et  al., 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fiilly  set  forth  in  the 
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Comment  date:  June  8.  1989,  in 
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facilities  would  be  necessary  to  provide 
the  subject  service. 


Commission's  Rules  and  Regulations  for 
authority  to  realign  certain  volumes  and 


begun  under  the  120-day  automatic 
authorization  provisions  of  S  284.223(a). 
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request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  I 

CIG  proposes  to  transport  up  to  l.5,(X)(J 
Mcf  of  natural  gas  per  day,  on  an 
intemiptible  basis,  for  Helmench  A 
Payne  pursuant  to  a  transportation 
service  agreement  dated  February  1, 
1989.  It  IS  stated  that  CIG  would  receive 
gas  from  an  existing  point  of  receipt  on 
Its  system  in  Kansas  and  redeliver  the 
subject  gas.  less  fuel  gas  and  lost  and 
unaccounted-for  gas.  for  the  account  of 
Helmench  §  Payne  in  Kearny  County, 
Kansas.  CIG  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  7,500  Mcf  and  2,740 
MMcf,  respectively  CIG  sta'^s  that 
service  commenced  on  March  10,  1989. 
under  the  120-day  automatic  provisions 
of  i  284.223(al  of  the  Commissions 
Regulations,  as  reported  in  Dockpt  \o 
ST89-2"88-000. 

Comment  date:  June  8,  1989.  m 
accordance  with  Standard  ParagrRph  G 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 

(Docket  No,  CP89-1 238-000] 

Take  notice  that  on  .Apnl  19.  11W9,  El 
Paso  .Natural  Gas  Company  (El  Paso). 
P  O.  Box  1492,  El  Paso,  Texas  79978, 
nied  in  Docket  No,  CP89-1 238-000  a 
request  pursuant  to  {  157. 205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transport Htion 
service  on  behalf  of  Cabot  Gas  Supply 
Corporation  (Cabot),  a  shipper  of 
natural  gas.  under  its  blanket  cer'ifica'e 
i.fsued  in  Docket  No  CPB6-1 238-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  m  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
i-.spection. 

El  Paso  requests  authorization  to 
Iran.sport.  on  an  interruptiblc  ba9'9, 
10.550  MMBtu  on  an  average  day  and  up 
to  a  maximum  of  105.500  MMB'u  of 
natural  gas  per  day  for  Cabot  from  any 
point  of  receipt  on  El  Paso's  system  for 
delivery  to  four  specific  points  located 
in  the  state  of  Texas  The  transportation 
a,.jre«jment  da'ed  February  10.  1989.  and 
h.i9  a  primary  term  of  one  year  and  shall 
coniinue  m  effect  m.onth-to-month 
'hereaf'er  until  terminated  by  either 
r  irty  'jpin  a!  Ifast  14  days  written 
n.jtice  El  Paso  anticipates  transporting 
i;i  a.".nual  volume  of  3.850.750  dt  based 
upon  average  day  volumes. 

El  Paso  states  that  the  transportation 
cf  natural  gas  for  Cabot  commenced 
Ma.'ch  1,  1989  as  reported  in  Docket  No. 
ST89-:904-000,  for  a  120-day  period 
pursuant  to  J  284.223(a)  of  the 
CoTimis^ion's  Regulations. 


Comment  date'  June  8.  1989,  in 
accordance  with  Standard  Paragraph  G 

at  the  end  of  this  notice 

5  Southern  Natural  Gas  Company 

[Docket  No.  CP89-1236-0001 

Take  notice  that  on  .April  18. 1989, 
Southern  Natural  Gas  Company 
iSouthem).  P.O,  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP89-1236-000  a  request  pursuant  to 
i  157  205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(IB  CVR  157.205)  for  authorization  to 
provide  an  mterruptible  transportation 
service  for  Centran  Corporation 
(Ccntran),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  .No,  CP88- 
310-000.  pursuant  to  section  7  of  the 
National  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  'o  public 
inspection 

Southern  states  that  pursuant  to  a 
service  agreement  dated  Febnjarv  13, 
19H9.  under  ;ts  Rate  Schedule  IT,  it 
proposes  to  transport  up  to  1.000  MMBtu 
per  day  equivalent  of  natural  gas  for 
Cf  ntran.  Southern  sta'es  that  it  would 
transport  the  gas  from  various  receipt 
:,'   mts  in  Texas.  Louisiana,  offshore 
lexas.  offshore  Louisiana.  Mississippi 
and  Alabama,  and  would  deliver  the  gas 
to  various  delivery  points  in  Georgia. 

Southern  advises  that  service  under 
5  284.223(ai  commenced  March  2,  1989, 
as  reported  in  Docket  No,  ST89-2698- 
(XXI  Southern  further  advises  that  it 
would  transport  1,000  MMBtu  on  an 
average  day  and  365.000  MMBtu 
annually. 

Comment  date:  June  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

6.  Natural  Gas  Pipeline  Company  of 
.\nierica 

(Docket  No.  CP8&-1231-000J 

Take  notice  that  on  April  18,  1989. 
■Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148.  filed  in  Docket 
No  CP89-1231-000  a  request  pursuant  to 
%  \  157.205  and  284.223(b)  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  interruptible 
basis  for  Superior  Natural  Gas 
Corporation  and  Walter  Oil  and  Gas 
Corporation  (Superior/Walter),  a 
marketer  and  a  producer  of  natural  gas, 
respectively,  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000  pursuant  to  section  7  of  the 
National  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Natural  states  that  it  proposes  to 
transport  natural  gas  for  Superior/ 
Walter  between  receipt  points  in 
offshore  Louisiana  and  offshore  Texas 
and  delivery  points  in  Louisiana. 

Natural  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Superior/Walter  would  be  25,000 
MMBtu  equivalent  of  natural  gas  (plus 
any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rate  Schedule  ITS).  10.000 
MMBtu  equivalent  of  natural  gas  and 
3.650,000  MMBtu  equivalent  of  natural 
gas,  respectively. 

Natural  indicates  that  in  a  filing  made 
with  the  Commission  on  April  18. 1989,  it 
reported  in  Docket  No.  ST8»-3081  that 
transportation  service  for  Superior/ 
Walter  had  begiui  on  February  1. 1989 
under  the  120-day  automatic 
authorization  provisions  of  §  284.223(a). 

Comment  date:  June  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7,  Northwest  Pipeline  Corporation 

(Docket  No,  CP89- 121 3-000] 

Take  notice  that  on  April  14, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Uke 
City.  Utah  84108.  filed  in  Docket  No. 
CP89-1213-000  a  request  pursuant  to 
§  \  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  the  account  of  Puget  Sound  Power  S 
Light  Company  (Puget  Sound),  an  end 
user  of  natural  gas,  under  Northwests 
blanket  certificate  issued  in  Docket  No. 
CP86-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Comniission  and  open  to  public 
inspection.       f 

Northwest  proposes  to  transport  up  to 
150.000  MMBtu  of  natural  gas  on  a  peak 
day,  150,000  MMBtu  on  an  average  day 
and  55.000,000  MMBtu  on  an  annual 
basis  for  I'uget  Sound.  Northwest  states 
that  it  would  perform  the  transportation 
service  for  Puget  Sound  under 
Northwest's  Rate  Schedule  TI-1  of  a 
primary  term  continuing  until  December 
31,  1989,  and  continue  on  a  monthly 
basis  thereafter,  subject  to  termination 
upon  30  days  notice.  Northwest 
indicates  that  it  would  transport  the  gas 
from  any  transportation  receipt  point  on 
its  system  to  any  transportation  delivery 
point  on  its  system. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-278O-0O0, 
Northwest  indicates  that  no  new 


facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  June  8.  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  not'ce 

8.  Southern  Natural  Gas  Company 

[Doi.ket  No.  CP89-1232-000) 

Take  notice  that  on  April  18, 1989, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563. 
pursuant  to  its  blanket  certificate  of 
public  convenience  and  necessity  issued 
in  Docket  No.  CP82-406-000.  filed  in 
Docket  No.  CP89-1232-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  construct,  install  and 
operate  an  additional  point  of  delivery 
for  the  City  of  Carterville  (Carter\ille). 
an  existing  customer. 

Specifically,  Southern  states  that  it 
provides  natural  gas  service  to 
Carterville  at  an  existing  point  of 
delivery  (Carterville  No.  1)  in  Floyd 
County.  Georgia,  as  specified  in  the 
Service  Agreement  between  Southern 
Jind  Carterville  dated  September  B,  1W9 
Southern  proposes  to  operate  a  second 
point  of  delivery  (Carterville  No,  2)  at 
Mile  Post  47.0  on  its  Rome-Calhoun 
Lines  in  Floyd  County,  Georgia. 

Southern  plans  to  construct,  install 
and  operate  a  new  meter  station  and 
appurtenant  facilities  at  the  new  point  of 
delivery,  the  total  cost  of  which  is 
estimated  to  be  $215,000.  Carter\-ille  has 
agreed  to  reimburse  Soutnern  for  the 
cust  of  these  facilities.  The  contract 
delivery  pressure  at  Carter\'ille  No.  2 
will  be  300  psig. 

Southern  explains  that  the  total 
volumes  to  be  delivered  to  Cartersville 
after  the  installation  of  Cartersville  No. 
2  will  not  exceed  the  total  volumes 
authorized  in  the  Service  .Agreement. 
The  construction  and  operation  of  the 
new  point  of  dclivpry  will  not  result  in 
any  terminal. on  of  service  and  will  have 
a  de  minimus  impact  on  Southern's  peak 
day  and  annual  deliveries. 

Comment  date:  [une  8. 1989.  in 
accordance  with  Standard  Paragraph  '^ 
at  the  end  of  this  notice. 

9.  .Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

iDocket  No.  CP89-1209-;xh;j 

Take  notice  that  on  April  14,  1989. 
Northern  Natural  Gas  Company, 
Di\  ision  of  Enron  Corp,,  (Northern),  1400 
Smith  Street.  Houston.  Texas  77002. 
filed  in  Docket  .No.  CP89-1 209-000.  a 
request  pursuant  to  Northern's  blanket 
authority  granted  on  September  1  1982. 
at  Docket  No.  CP89-401-000  and 
§§  157.205  and  157.212  of  the 


Commission's  Rules  and  Regulations  for 
authority  to  realign  certain  volumes  and 
modify  two  existing  delivery  points,  all 
to  accommodate  natural  eas  deliveries 
for  Midwest  Gas.  A  Divi.sion  of  Iowa 
Public  Service  Company  (Midwest) 

Northern  is  proposing,  at  Midwest's 
request,  to  realign  CD-I  firm  sales 
ser\-ice  by  reducing  firm  entitlements  for 
five  communities  and  increasmg  firm 
entitlements  for  five  communities  served 
h\  Midwest,  ALso.  .Northern  is  proposing 
to  realign  SS-1  firm  sales  service  by 
reducing  hrm  entitlements  for  one 
community  and  increasing  firm 
entitlements  for  seven  communities 
served  by  Midwest.  To  provide  the 
requested  realignment.  Northern  will 
make  modifications  to  two  existing 
delivery  points  located  at  Anoka  No.  lA 
and  Ham  Lake  No.  1.  Mirmesota.  These 
modifications  will  consist  of  replacing 
the  existing  meters  with  larger  capacity 
meters  at  both  locations.  The  proposed 
realignment  of  entidements  will  not 
affect  the  total  level  of  firm  sales  service 
provided  by  Northern  to  Midwest  under 
either  Rate  Schedule  CD-I  or  SS-1. 

Corimert  dote:  May  15. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

(Docket  Nc.  CP89-1246-0(X)j 

Take  notice  that  on  April  19, 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  14^8,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1246-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Phoenix  Gas  Pipeline  Company 
(Phoenix),  an  intrastate  pipeline 
company,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000 
pur,=  .:ant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubhc  inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Phoenix  from  various  points  of  receipt 
located  in  Texas.  Mississippi  and 
Louisiana  to  various  points  of  delivery 
located  in  Louisiana.  Texas,  Mississippi, 
Alabama  and  Florida. 

United  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Phoenix  would  be  103.000 
MMBtu  equivalent,  103.000  MMBtu 
equivalent  and  37,595,000  MMBtu 
equivalent  of  natural  gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST89-2982,  filed  with  the  Commission 
on  April  7. 1989,  it  reported  that 
transportation  service  for  Phoenix  had 


begun  under  the  120-day  automatic 
authorization  provisions  of  S  284.223(a). 

Commert  date:  June  8. 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

11.  United  Gas  Pipe  Line  Company 
[Docket  .N„,  a'&i^:-!MX»| 

Take  notice  that  on  April  19. 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  box  1478,  Houston.  Texas  77152- 
1478.  filed  in  Docket  No.  CP8&-1244-000 
an  application  pursuant  to  S  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.2(K)  for 
authorization  to  transport  natural  gas  on 
behalf  of  LaSER  Marketing  Company 
(LaSER).  a  marketer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspectioa 

United  proposes  to  transport,  on  an 
interruptible  basis,  up  to  618,000  MMBtu 
per  day  for  LaSER.  United  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

United  further  states  that  the 
maximum  day,  average  day.  and  annual 
transportation  volumes  would  be 
approximately  BiaOOO  MMBtu,  618.000 
MMBtu  and  225,570,000  MMBtu 
respectively. 

United  advises  that  service  under 
5  284.223(a)  commenced  February  22. 
1989,  as  reported  in  Docket  No.  ST89- 
2988. 

Comment  date:  June  8, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

12.  Southern  Natural  Gas  Company 
(Docket  No.  CP89-1 243-000] 

Take  notice  that  on  April  19. 1989. 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP89-1243-000  a  request  pursuant  to 
|§  157.205  and  284.223  (18  CFR  157.205 
and  284.223)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authority  to  provide  transportation 
service  for  Atlantic  Steel  Company 
(Atlantic  Steel),  tin  end  user  of  natural 
gas,  under  Southern's  blanket 
transportation  certificate  which  was 
issued  by  Commission  order  on  May  5, 
1989,  in  Docket  No.  CP8&-316-000.  all  as 
more  fully  set  forth  In  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  states  that  it  will  receive  the 
gas  from  various  points  in.  offshore 
Louisiana  and  the  states  of  Texas. 
Louisiana.  Mississippi  and  Alabama  for 
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delivery  to  Atlantic  Steel  in  Fulton  and 
Floyd  counties,  Georgia. 
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Commission  and  open  to  public 
inspection. 


Transco  indicates  that  in  a  filing  made 
with  the  Comimission  in  Docket  No. 


5.  Southeni  Natural  Gas  Company 
iDocket  No.  CPa&-12S4-0001 


18582 


Federal  Register  / 


V',H 


e:    '  Monddv.  May  1,  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  82  /  Monddy.  May  1,  1989  /  Notices 


18583 


dpl:very  to  Atlantic  Stee!  m  Fblton  and 
Floyd  counties,  Georgia. 

Southern  proposes  to  transpur!  on  an 
,n*ernjptible  basis  up  to  iniXJt)  M.VlBtu 
of  «HS  equivaient  on  a  peak  day  and 
j,5<X)  M.VlBtu  on  -in  average  day  and 
approximately.  2.(X)7.500  VlMBtu  of  ^.-s 
annually  Southern  states  that  'he 
tr.jnsportaiion  serv'ce  commenced 
under  the  120-day  automatic 
authorization  of  §  284.223(al  of  the 
Commissions  Regulations  on  .Marc:h  2. 
1989,  pursuant  to  a  transportation 
agreement  dated  February  13, 1989. 
Southern  notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  \o  8789-26.59-00(5  on 
March  15, 1989. 

Comment  date.  June  8. 1989.  m 
accordance  with  Standard  Pdr,-igraph  G 
at  the  end  of  this  notice, 

13.  Texas  Gas  Transmission  Corporation 

[Docket  \o  CP89- 1216-000] 

Take  notice  that  on  April  17,  1369. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Fredenca  Street 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No  CP8&-121 6-000  a  request 
pursuant  to  §  157  205  of  the 
Commission  8  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Carless 
Resources,  Inc.  (Cariess),  under  Texas 
Gas  blanket  certificate  issued  in  Docket 
No,  CP88-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Art,  all  as  more  fully 
set  forth  in  the  request  on  file  with  'he 
Commission  and  open  to  public 
inspection 

Pursuant  to  a  ijis  transportation 
agreement  dated  November  4,  1988, 
Texas  Gas  requests  authonzation  to 
transport  up  to  5,000  MMBtu  of  natural 
gas  per  d,ay  for  Carless.  Texas  Gas 
states  that  the  .ij?reem.ent  provides  for  it 
to  receive  the  gis  a  various  existing 
points  of  receipt  along  its  system  and 
deliver  Lhe  gns  'o  two  existing  points  of 
delivery  located  in  Warren  Coun'y, 
Ohio,  Carless  estimates  that  the  average 
day  and  annual  transportation 
quantities  would  be  2.(XX)  and  75O.0CX) 
MMBtu.  respectively,  Texas  Gas  advises 
that  the  service  commenced  March  1, 
1989.  as  reported  in  Docket  No.  STB9- 
2575-000.  under  5  284.223! a  1  uf  (he 
Commission  Rc!;ulat!ans 

Comm^^nt  date:  [unp  8,  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F  .Any  person  dfs'-ing  to  be  heard  or 

make  any  protest  wi'h  reference  to  said 
fihng  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street  NE..  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wli  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Knergy  Regulatory  Com.mission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure  a  hearing  will  he  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  hereia  if  the 
Com.mission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing, 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
f'led  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  lime  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-10288  Filed  4-28-89;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP89- 1237-000,  et  aL) 

Trunkl'ne  Gas  Co.,  et  al.;  Natural  Gas 
Certificate  Filings 

April  25.  1989, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Company 

[Docket  No,  CP89-1237-000) 

Take  notice  that  on  April  19, 1989, 
Tnjpkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP89-1 237-000,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  the 
Commission's  Regulations  thereunder 
for  permission  and  approval  to  abandon 
firm  transportation  service  it  provides  to 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Trunkline  states  that  it  currently 
provides  up  to  60,000  Mcf  per  day  of  firm 
transportation  service  to  Texas  Eastern. 
It  is  further  stated  that  Texas  Eastern 
has  provided  Trunkline  a  notice  of 
cancellation,  dated  July  21, 1988,  in 
accordance  with  Article  VI  of  the 
transportation  agreement  dated  October 
19, 1982.  Trunkline  states  that  only  the 
firm  transportation  service  is  being 
discontinued,  and  that  there  will  be  no 
abandonment  of  any  facilities,  upon 
receipt  of  the  abandonment 
authorization,  Trunkline  would  cancel 
Rate  Schedule  T-80  of  its  Federal 
Energy  Regulatory  Commission  Gas 
Tariff,  Original  volume  No,  2,  it  is  stated. 

Comment  date:  May  16.  1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 
Transcontinental  Gas  Pipe  Line 
Corporation 

IDocket  No.  CP89-n99-«)0) 

Take  notice  that  on  April  12. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  1010  Milam,  Houston, 
Texas  77002,  and  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  P.O. 
Box  1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP8&-1199-fK30  a  joint 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act.  requesting 
permission  and  approval  to  abandon  a 
transportation  service  performed  by 
Tennessee  for  Transco  and  an  exchange 
of  natural  gas  between  Tennessee  and 
Transco,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  and  Transco  state  that  the 
transportation  and  exchange  of  natural 
gas  were  authorized  by  Commission 
order  issued  Janauary  2. 1989,  in  Docket 
No.  CP80-373,  and  pursuant  lo  an 
agreement  dated  March  21. 19H0.  It  is 
asserted  that  Tennessee  was  authorized 
to  transport  gas  for  Transco  from 
offshore  gas  supplies  to  onshore 
interconnections  between  Tennessee 
and  Transco.  It  is  further  asserted  that 
Transco  was  authorized  to  exchange 
offshore  gas  suppplies  with  Tennessee, 
It  is  explained  that  both  pipelines  have 
made  alternate  arrangements  for  gaining 
access  to  their  gas  supplies  under  their 
respective  blanket  certificates  issued 
pursuant  to  §  284.221  of  the 
Commission's  Regulations.  It  is 
explained  that  Transco  notified 
Tennessee  of  its  intent  to  terminate  the 
agreement  of  March  21, 1980,  at  the  end 
of  its  primary  term,  November  1. 1988. 
Tennessee  and  Transco  request  that  the 
abandonment  authorization  be  made 
effective  retroactive  to  Nc  .'ember  1. 
1988. 

Comment  date:  May  16,  1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP89-124(,>-000| 

Take  notice  that  on  April  19.  1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-1240-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Na'ural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Coastal  Gas  Marketing 
Company  (Coastal),  a  marketer  of 
natural  gas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-328-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Transco  states  that  it  wouid  receive 
the  gas  at  an  existing  point  of  receipt  at 
Funice,  Acadia  Parish,  Louisiana,  and 
would  redeliver  the  gas  for  Coastal  al  an 
existing  interconnection  located  in 
Appomattox  County.  Virginia, 

Transco  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Coastal  would  be  30,000  dt 
equivalent  of  natural  gas,  22,000  dt 
equivalent  of  natural  gas  and  8,030.000 
dt  equivalent  of  natural  gas. 
respectively. 


Transco  indicates  that  in  a  filing  made 
with  the  Com.mission  in  Docket  No. 
ST89-2932.  it  reported  that 
transportation  service  for  Coastal 
commenced  on  March  10, 1989  under  the 
120-day  automatic  authorization 
provisions  of  §  284.223(a). 

Comment  date:  June  9. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Southern  Natural  Gas  Company 


[Docket  No.  CP89-125*-000| 

Take  notice  that  on  April  20, 1989. 
Southern  Natural  Gas  Company 
tSouthem).  P.O.  Box  2463,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP89-1254-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 

4.  United  Gas  Pipe  Line  Company  provide  three  interruptible 

[Docket  Nn  CP89-1245-000]  transportation  services  for  Graham 

Take  notice  that  on  April  19, 1989,  Eneip  MarkeUng  Corporation 

United  Gas  Pipe  Line  Company,  (United)  (Graham),  a  marketer,  under  the  blanket 

P  O  Box  14-8,  Houston.  Texas,  77251-  certificate  issued  in  Docket  No,  CP8&- 

14-8  filed  in  Docket  No  GP89-1245-000  31^.  Pursuant  to  section  7  of  the 

a  req,;.'.;  pursuant  to  §  157.205  of  the  ^^*"'".«'  ^^^  A^*'  «"  "  '"°'^  ^"">'  ^\ 

Commission  s  Regulations  under  the  ^°'^^"^  ^^^  request  that  is  on  file  with 

Natural  Gas  Act  (18  CFR  157.205)  for  ^^  Commission  and  open  to  public 

authorization  to  transport  natural  gas  on  '"spection. 

behalf  of  LaSER  Marketing  Company  Southern  states  that  pursuant  to  three 

(LaSFR).  under  its  blanket  authorization  ^^^^^  agreements  dated  February  6, 

issued  in  Docket  No  CP8&-6-000  ^^^-  (contained  m  Exhibit  C,  D.  and  E. 

pursuant  to  section  7  of  the  Natural  Gas  respectively,  of  the  application)  under 

Act  all  as  more  fully  set  forth  in  the  '**  ^^^^  Schedule  IT.  it  proposes  to 

request  which  is  on  file  with  the  transport  under  each  agreement  up  to 

Commission  and  open  to  public  ^5.000  MMBtu  per  day  equivalent  of 

inspection.  natural  gas  for  Graham.  Southern  states 

United  would  perform  the  proposed  *^*'  '•  '^""'^  transport  the  gas  from 

interruptible  transportation  service  for  y^""""  receipt  points  m  Texas 

LaSER,  a  marketer  of  natural  gas,  Louisiana,  offshore  Texas,  offshore 

pursuant  to  a  gas  transportaUon  service  Louisiana  Mississippi  and  Alabama, 

agreement  under  Rate  Schedule  ITS  «"j!  ^"O"'**  '^^^'"^  ^^^  »«»  *"  ^^.^^O"* 

dated  October  1   1988  as  amended  on  dehvery  pomts  as  summanzeH  below. 

February  2, 1989  (Contract  No.  Tl-21- 

1876).  The  term  of  the  transportation 

agreement  is  for  a  primary  term  of  one 

month  from  the  first  delivery  of  gas  and 

shall  continue  in  effect  for  successive 

one  month  termis  thereafter  until 

terminated  upon  30  days  written  notice. 

United  proposes  to  transport  on  a  peak 

day  up  to  103.000  MMBtu:  on  an  average 

day  up  to  103,000  MMBtu;  and  on  an 

annual  basis  31,59,^.000  MMBtu  for  Southern  states  that  service  under 

LaSER.  Unitfd  proposes  to  receive  the  §  284.223(a)  commenced  and  was 

subject  gas  from,  various  exiting  points  reported  as  shown  above.  Southern 

of  receipt  on  its  system  for  advises  that,  under  contracts  contained 

transportation  to  existing  points  of  in  Exhibits  D  and  E.  it  would  transport 

delivery  on  its  system  The  proposed  60,000  MMBtu  on  an  average  day  and 

rate  to  be  charged  is  39  91  cents  per  Mcf  21,900.000  MMBtu  annually.  Southern 

pursuant  to  Rate  Schedule  ITS  linited  further  advises  that  under  the  contract 

indicates  that  it  would  be  using  existing  contained  in  Exhibit  C  it  would 

facilities  to  provide  the  proposed  transport  11,250  MMBtu  on  an  average 

transportation  service.  day  and  4,106.250  MMBtu  annually. 

It  IS  explained  that  the  proposed  Comment  date:  June  9, 1989,  in 

service  is  currently  being  performed  accordance  with  Standard  Paragraph  C 

pursuant  to  the  120-day  self  at  the  end  of  this  notice. 

implementing  provision  of  ».      j    j «             u 

§  284.223(a)(1)  of  the  Commission's  Standard  Paragraphs 

Regulations  United  commenced  such  F.  Any  person  desiring  to  be  heard  or 

seifimplementing  service  on  February  make  any  protest  with  reference  to  said 

17, 1989.  as  reported  in  Docket  No.  filing  should  on  or  before  the  comment 

ST89-298O-000  date  file  with  the  Federal  Energy 

Comment  date:  June  9.  1989.  m  Regulatory  Commission.  825  North 

accordance  with  Standard  Paragraph  G  Capitol  Street  N't.  Washington,  DC 

at  the  end  of  this  notice  20426,  a  motion  to  intervene  or  a  protest 
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Federal  Register  /   Vol.  51.  No.  S2  /  Monday,  May  1,  1989  /  Notices 


in  accordance  witn  the  requirements  of 
the  Commission's  Rul-'s  of  Practice  and 


Texas  Gas  Transmission  Corp. 
Reque^jt  Under  Blanket  A»j1  .orization 


Rej^.jiations  under  the  Natural  Gas  Act 

113  CFR  157.205),  for  authorization  to 


Federal  Register  /  Vol.  54.  No.  82  /  Monda\.  M.-.)   1.  19.30  /  Notices 


1B585 


Box  1478,  Houston,  Texas  77251-1478, 
filed  in  Docket  No.  CP89-1 235-000,  a 


C    ^  cy   on  — 


ACTION:  Notice  of  application  for 
extension  of  blanket  authorization  to 


1987,  and  that  approximately  1,745 
MMcf  of  natural  gas  has  been  imported 
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i.T  accordanc*;  witn  the  requirements  of 
the  Commission's  Rulfs  of  Practice  and 
Prucrd'i.e  (IS  CFR  385.211  and  385.214) 
dv.d  the  Reguidti  jns  und.-r  the  Natural 
Gas  Act  (18  CFR  157,10).  All  protests 
Tilpd  with  'he  Commission  will  be 
ronsjder^d  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
rot  ser  .►?  to  rr.dke  ihe  prctestants 
partic?  fo  the  proceeding.  Any  person 
vv'.shins  to  beromf  ^  pa.'ty  to  a 
proceeding  or  to  part.cipdle  as  a  party  in 
any  henring  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  RaJes. 

Take  further  notice  that,  pursuant  to 
the  djthority  contained  in  and  subject  to 
jurisd:  tion  conforred  upon  the  Federal 
Energy  Regulatory  Commission  by 
secticr;'?  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hoanng  wili  be  held 
without  further  no'ice  before  the 
Commission  or  its  des>jjnee  on  this  filing' 
if  no  motion  to  intervene  is  fi'ed  within 
the  time  required  herein,  if  the 
Com.mission  on  its  own  review  of  the 
mattpr  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
conver.ence  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  Tr:0*'ir>r\ 
believes  that  a  formal  heanrg  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

L'nder  the  procedure  herein  provided 
for.  unless  otherwis*?  advised,  it  will  be 
unnet  .'ssary  for  the  dpplicat,o::  to 
■ippedr  ur  be  represented  at  the  hearing. 

G  Any  person  or  the  Commission's 
staff  may.  wnhin  45  days  after  the 
issuanre  of  the  instant  notice  by  the 
Ccmm.ission,  file  pursuant  to  Rule  214  of 
the  Commission  s  Procedural  Rules  (18 
CFR  ,)85  214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regaiations  under  the 
Natural  Gas  Act ,  13  CFR  157.205}  a 
protest  to  the  request.  If  no  protest  is 
'.'.fu  wiihir.  the  time  allowed  therefore, 
ih*-  proposed  activity  shall  be  deemed  to 
be  au'^orzc'd  effective  the  day  after  the 
time  d;iow>id  for  filing  a  protest.  If  a 
protest  IS  filed  and  not  withdravvn 
within  30  days  after  the  tim.e  allowed  for 
filing  a  protest,  the  instant  request  snail 
be  treated  as  an  application  for 
luthorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
L«i4  D  Ca«hell, 
Secretory. 
[FR  Doc  89-10289  K'it d  4-23-89;  &45  am) 
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Texas  Gas  Transmtsston  Carp. 
Request  Under  Blanket  Aol  lorization 

April  25, 198a 

Take  notice  that  on  April  17, 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89- 1217-000.  a  request 
pursuant  to  §5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  for  authorization  to 
transport,  on  a  Inlerruptible  basis, 
natural  gas  under  its  blanket  certificate 
issued  in  Docket  No.  CP08-68&-00a 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  Diamond  Shamrock  Offshore 
Partners  Limited  Partnership,  who  has 
identified  the  ultimate  end-user  as 
ConsoHdated  Edison  Co.  of  New  York, 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  proposes  to  transport  up  to 
a  maximum  daily  quantity  of  12,000 
.\fMBtu  on  a  peak  day  and  average  day, 
and  es'  Ti.i'fS  the  annual  volume  to  hf 
4,360.U<X)  .MMbtu. 

Texas  Gas  explains  that  service 
commenced  March  1, 1989,  under 
S  284.223(a)  of  the  Commission's 
regulations,  as  reported  in  Docket  No. 
ST89-2578-000, 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commi.ssion's  Procedural  Rules  (18  CFR 
385  214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regxjations  under  the  Natural 
Gas  Act  (18  CTR  157,205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shdil 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Casbell, 
Sec  re  lory: 
(FR  Doc.  89-10290  Filed  4-29-69.  B:45  am] 

WUJMO  COOC  (riT-OI-M 

(Docket  No  CP89-1249-0OI 

United  Gas  Pipe  line  Co.;  Request 
Under  Blanket  Autfwrization 

April  25,  1989. 

Take  notice  that  on  April  19, 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston,  Texas  77251- 
1478.  filed  S  157.205  of  the  Commission's 


R,.-^.iidtions  under  the  Natural  Cas  .A(  t 
IH  CFR  Ld:"  I'f^.^),  for  authorizatcn  to 
provide  inte-r'iptible  transpcrtation 
sprvice  on  behalf  of  Sin  Operalirg 
Lmiited  Partnership  (Sun),  as  producer 
of  natural  gas.  under  Ur.Med's  blimket 
cet'irii-flie  is- 1.1  d  in  Doi-ket  No  C!'-83- 
6-000.  pursui'n!  lo  section  7  of  iho 
Natural  Cas  .Act.  ail  as  more  tally  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  opon  for  public 
inspection. 

Pursuant  to  a  g-js  transportatimi 
agreement  dated  October  19, 1988.  as 
amended  March  2, 1989,  United 
proposes  to  transport  up  to  61,800 
MMBtu  of  natural  gas  per  day,  on  an 
inlerruptible  basis,  for  Sun.  United 
stales  that  S'-n  h  gas  would  be 
transported  from  various  existing  reteipl 
points  along  its  system  in  Louisian.i  and 
Texas  to  va.nots  existing  deliven,'  points 
alorig  Its  system  in  Alabama,  Florida, 
Louisiana,  and  Mississippi.  Sun  has 
informed  United  that  it  expects  to  ha\  e 
the  full  61,899  MMBtu  transported  on  an 
average  day  and,  based  thereon, 
estimates  that  the  annual  transportation 
quantity  would  be  22.557,000  MMBtu 
United  advises  that  the  transportation 
service  co.mmenced  on  March  20, 1989. 
as  reported  in  Docket  No.  ST89-2983- 
000.  pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notjce  by  the  Commission, 
file  purs'jant  to  Rule  214  of  the 
Commission  s  Procedural  Rules  (18  CHi 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
ti.me  allowed  fir  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
withm  30  days  after  the  time  allowed  for 
filing  a  protest,  the  inst.^nt  request  shall 
be  treated  as  an  application  for 
au-horization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

[FR  Doc.  89-10231  Filed  4-28-^89-,  a45  am) 
BIU.IM<>  COCE  6717-01-M 


IDocKet  No.  CP89- 1235-000] 

United  Gas  Pipe  Une  Co.;  Request 
Under  Blanket  Authorization 

Apirl  25.  1989 

Take  notice  that  on  April  18,  lyflt* 
United  States  Pipe  Une  Company.  P  O 


Box  1478,  Houston,  Texas  77251-1478, 
filed  in  Docket  No,  CP89-1 235-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  inlerruptible 
transportation  service  on  behalf  of  Vista 
Chemical  Company  (Vista),  an  end-user. 
under  its  blanket  certificate  issued  m 
Docket  No.  CP89-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  nn  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  an 
Inlerruptible  Gas  Transportation 
Agreement  dated  February  17, 1989.  it 
would  transport  a  maximum  daily 
quantity  of  24,720  MMBtu  for  Vista. 
United  further  states  thdt  the  estimated 
average  daily  and  annual  quantities  to 
be  transported  would  be  24,700  MMBtu 
and  9,022.800  MMBtu,  respectively. 
United  indicates  that  it  would  receive 
the  natural  gas  at  various  existing  points 
on  its  system  in  Louisiana  and  would 
redeliver  the  natural  gas  in  Louisiana. 

United  Sates  that  it  commenced  the 
transportation  of  natural  gas  for  Vista 
on  March  1, 1989,  as  reported  in  Docket 
No.  ST39-2929-000,  pursuant  to 
§  284.223(a)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)). 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385,214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  15''.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  withdrawn  for  filing  a  protect  If  a 
protest  is  filed  and  not  withdrawn 
within  HO  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  re.]upst  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D,  Casbell, 
Secretary. 
[FR  Doc,  89-10292  Filed  4-28-89;  8:45  am] 
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Office  of  Fossil  Energy 
i  FE  Docket  No.  89-11 -NGI 

Canterra  Natural  Gas  Inc.;  Application 
To  Extend  Blanket  Auttiorizatton  To 
Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 


ACTION:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  February  17, 
1989,  of  an  application  filed  by  Canterra 
Natural  Gas  Inc  (CNn)  requesting  that 
the  iilanket  import  authon.'ation 
previously  granted  in  DOF  KR.A 
Opinion  and  Order  No,  127  (Order  127), 
issued  May  29,  1986  [ERA  Docket  No. 
8&-lt>-\Gt,  hf  amrn.ied  to  extend  its 
term  for  two  ye.^rs  comnenring  August 
14  1989.  and  ending  AuguBl  13. 1991. 
CNCs  current  authorization  expires 
August  13  1989,  That  blanket 
authorization  allows  CNG  to  import  up 
to  25  Bcf  per  year  of  Canadian  natural 
gas. 

The  appiication  is  filed  pursuant  to 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos,  0204-111 
and  02r»4-]27,  F¥otests.  motions  to 
intervene,  notices  of  intervention  and 
written  comments  arp  invited. 
DATE:  i^otests  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  Miy  31,  1*39. 

FOR  FURTHER  INFORMATION; 

Larine  Moore,  Office  of  Fuels  Programs. 
Fiissil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Bmiding,  Room  3H- 
08",  ItXK)  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  5«6-9478. 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel. 
U.S,  Department  of  Energy,  Forreslal 
Building,  Room  6E-042.  U)()0 
Independence  Avenue.  SW., 
Washington.  DC  205^5.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  CNG.  a 
D'.laware  t:on)oration  witn  :ts  principal 
place  of  tiusmess  in  Pittsburgh. 
I'ennsylvania,  is  a  direct  wholly-owned 
subsidiary  of  Husky  (U.S.A.).  Inc.  CNG 
requests  authority  to  continue  to  import 
Canadian  gas  from  affiliated  producing 
eniittes  and  a  variety  of  other  suppliers 
located  m  Canada  for  sales  lo  U.S. 
customers  on  both  a  short  term  and  spot 
basis  CNG  would  import  the  gas  for  its 
own  account,  as  well  as  for  the  accounts 
of  suppliers  or  others  participating  in  a 
particular  transaction. 

The  specific  terms  of  eaoh  import  and 
sale  would  continue  lo  be  negotiated  on 
an  individual  basis,  including  price  and 
volume.  CN(j  intends  to  use  existing 
pipeline  facilities  to  transport  its  gas 
supplies.  CNG  also  states  that  it  would 
continue  to  file  quarterly  reports  giving 
details  of  the  individual  transactions. 
Prior  quarterly  reports  indicate  that 
CNG's  first  delivery  began  on  August  14. 


1987,  and  that  approximately  1.745 
MMcf  of  natural  gas  has  been  imported 
under  Order  127  through  December  1988. 

In  support  of  its  application,  CNG 
asserts  that  the  proposed  extension  of 
its  existing  blanket  import  authorization 
is  not  inconsistent  with  the  public 
interest  since  the  extension  requested 
would  allow  CNG  to  contmue  to  make 
its  imported  gas  available  to  U.S. 
purchasers  under  contract  terms  that 
will  be  competitive  in  their  market  areas 
and  that  will  remain  competitive 
throughout  the  contract  period. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE'S  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  thai 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidehnes.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPP.A  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Pohcy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion. 
March  27, 1989.  the  DOE  published  in 
the  Federal  Register  (54  Fl^  12474)  a 
notice  of  amendments  to  its  guidelines 
for  compliance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE, 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  lo  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  wntten 
comments  considered  as  the  basis  (or 
any  decision  on  Ihe  application  must. 
however,  file  a  motion  lo  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
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this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  procerding. 
alth'ujjh  protests  and  comments 
recei'.  ed  from  ptrsons  who  are  not 
parties  will  be  considered  jn 
determining  the  appropriate  action  to  be 
taken  on  the  application.  .A.il  protests. 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
mjst  meet  the  requirements  that  are 
specified  by  the  regulations  in  Ui  CFR 
Pari  590 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building  lOOO 
Independence  Avenue,  SW'.. 
Washington,  DC  20585,  (202)  5fl6-94;8. 
They  must  be  filed  no  later  than  4  TO 
p  m..  est..  May  31.  1989 

It  IS  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  tc  this  notice  by 
parties,  including  the  parties'  written 
comm.ents  and  replies  thereto 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided 
such  as  additional  written  comments  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  wntten  comments  should 
explain  why  they  are  necessary  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
•he  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
iire  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
cf  the  facts,  | 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additionrtl 
procedures,  a  final  opinion  and  order 
n-.ay  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice  in  arrordar.ce  with  10  CFR 
5P0.11B 

A  copy  of  CNG  s  application  is 
eu  ailable  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
R  :iom.  JF-0.S6.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  a  00  am  and  4  30  p.m.  Monday 
through  Friday,  except  Federal  holidays. 


l-i-^  If  d  in  Washington.  DC.  April  21. 1989. 
|.  .\ileo  W  ampler. 
Assistant  Secretary,  Fossil  Energy. 
[PR  Doc.  ee-10412  Filed  4-28-89:  8:45  am) 
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I FE -Docket  No  89-16-L*iGl 

Distrigas  Corp.;  Application  to  Import 
Liquefied  Natural  Gas  From  Algeria 

agency:  Deparunent  of  Energy.  Office  of 
Fossil  Fjiergy. 

action:  Notice  of  application  to  import 
liquefied  natural  gas  from  Algena. 

summary:  The  Office  of  Fossil  Energy 

(FF;  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  Februa'^y  27. 
1989,  of  an  application  filed  by  Distrigas 
Corporation  (Distrigasl  to  import 
liquefied  natural  gas  (LNG)  from 
Algeria.  DistngHS  application  requests 
authoirzation  to  import  up  to  17  ca.'-goes 
of  LNG  annually  (125,000  dubic  meters 
per  ship)  until  a  total  of  48  cargoes  have 
been  imported.  The  total  amount  of  LNG 
to  be  improted  would  be  144  million 
MMBtus  or  approximately  140  Bcf 
which  Distrigas  anticipates  would  be 
imported  within  three  to  five  years. 

The  L\G  would  be  purchased  from 
Sonatradmg  Amsterdam  B.V, 
(Sonatradingl,  a  wholly  owned 
subsidiary  of  Sonatrach.  the  Alergian 
national  energy  corporation,  and  sold  to 
Dtstngas'  affiliate.  Distrigas  of 
M,issachusetts  IDO.MAC).  at  DOMAC's 
evistioE  I.NCi  terniinaling  facilities  in 
Everett  Massachusetts  DOM.'\C  would 
resell  the  LNG  to  a  variety  of  current 
and  new  customers  pursuant  to  rate 
schedules  approved  b>  the  Federal 
Fneryy  Regulatorv'  Commission. 

The  application  is  filed  pursuant  to 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
inter\'ene.  notices  of  interv  ention.  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  should  be  filed  no 
later  than  4:30  p.m..  e.d.t..  on  May  31, 
1989 
FOR  FURTHER  INFORMATION  CONTACT: 

Lot  Cooke.  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Fjiergy,  Forrestal  Building,  Room  3H- 
087.  Washington,  DC  2058.5,  1202)  586- 
8118. 

Michael  Skinker,  Natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counsel.  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-6667. 


SUPPLEMENTARY  INFORMATION:  Distrigas 
is  a  wholly  owned  subsidiary  of  Cabot 
Corporation,  a  Delaware  corporation. 
Currently,  Distrigas  is  authorized  by 
DOE/ERA  Opinion  and  Order  No.  271. 
issued  on  Spctember  16. 1988.  to  import 
up  to  17  cargoes  of  LNG  per  year 
through  October  1.  2003.  pursuant  to  an 
amendment  (referred  to  as  .Amendment 
No  3)  to  the  firm's  1976  sales  and 
purchase  agreement  with  its  Algerian 
supplier,  Sonatrach.  Amendment  No.  3 
includes  a  make-up  provision  which 
allows  Distrigas  to  extend  the  contract 
term  for  up  to  five  years  in  order  to 
import  any  cargoes  not  taken  during  the 
normal  contract  term.  The  imported 
LNG  is  sold  to  DOMAC  for  resale  at 
whatever  price  the  negotiated  contracts 
between  DOMAC  and  its  customers 
yield. 

On  December  11. 1988.  Distrigas  and 
Sonatrach  entered  into  a  separate  sales 
and  purchase  agreement  (the  December 
1988  agreement)  which  forms  the  basis 
of  this  import  application.  The 
Dec  ember  1988  agreement  proivdes  for 
the  sale  by  Sonatrading  to  Distrigas  of  a 
minimum  of  eight  and  a  ma.ximum  of  17 
cargoes  of  LNG  per  contract  year 
(March  15  through  March  14).  until  the 
total  48  cargoes  have  been  imported. 

The  December  1988  agreement 
establishes  the  price  of  the  LNG.  F.O  B. 
Algeria,  to  be  paid  to  Sonatrading  at  the 
higher  of:  (1)  The  reference  price,  which 
is  63  percent  of  a  price  derived  from  a 
formula  utilizing  the  price  of  alternative 
fuels,  (2)  the  minimum  price,  which 
varies  on  a  seasonal  basis  from  a  low  of 
Si. 35  from  March  15. 1989,  through 
October  14, 1989,  to  a  high  of  $1.70  after 
October  14, 1991.  or  (3)  63  percent  of  the 
actual  sales  price  received  by  DOMAC. 

Although  the  December  1988 
agreement  calls  for  Distrigas  to  fake  a 
minimum  of  eight  cargoes  of  LNG  during 
a  contract  year,  it  is  not  obligated  to 
take  any  cargoes  if  fen  days  prior  to 
shipping,  the  reference  price  is  lower 
than  the  minimum  price.  Also,  if  either 
the  reference  price  is  lower  than  the 
minimum  price.  Also,  if  either  the 
reference  price  or  the  minimum  price  is 
higher  than  the  prevailing  market  price 
(which  is  defined  as  63.24  percent  of  the 
commodity  price  for  natu-al  gas 
delivered  to  major  gas  distribution 
companies  in  the  New  England  market 
area),  Distrigas  is  not  obligated  to 
purchase  any  cargoes  of  LNG  unless 
Sonatrading  is  willing  to  sell  the  LNG  at 
the  prevailing  market  price. 

To  the  extent  that  Distrigas  takes  less 
than  17  cargoes  of  L.NG  during  a 
contract  year,  it  has  the  right  to 
purchase  additional  quantities  of  L\(;  i'l 
succeeding  year(s)  until  the  total  of  siu  h 


additional  purchases  equals  the  amount 
by  which  the  original  purchases  were 
less  than  the  17  cargoes  of  LNG. 

The  December  1988  agreement  also 
provides  a  mechanism  for  distinEu:shing 
between  LNG  imported  and  purchased 
pursuant  to  Amendment  No.  3  and  the 
December  1988  agreement.  The  highest 
priced  120.000  MWBtu's  per  day  of  LNG 
sold  by  DOM.AC  will  be  at:nbuted  to 
Amendment  .No.  3.  and  any  reni.iining 
lower  priced  sales  will  be  assumed  to 
have  been  made  under  the  December 
1988  agreement. 

Ln  Support  of  its  application.  Distrigas 
asserts  that  availability  of  the  proposed 
imports  will  serve  the  public  interest 
since  they  can  pn^ide  a  market- 
responsive  souir,e  of  LNG  to  the 
Northcdstem  U.S..  especially  during  the 
winter  peaking  season.  In  addition 
Distrigas  contends  that  the  import 
arrangement  provides  a  reliable  and 
secure  source  of  supply  All  parties 
should  be  aware  that  the  application 
would  be  conditioned  on  the  filing  of 
quarterly  reports  giving  details  of 
individual  transa.,tions. 

NEPA  Compliance 

The  DOE  has  'i'termined  that 
compliance  with  the  National 
Environmentalk  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  wq  ,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
Marnh  27, 1989.  the  DOE  published  in 
the  Federal  Register  (54  FR  124:'-})  a 
notice  of  amendments  to  its  guidelines 
for  compliance  wi'h  .NEP.-\,  in  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusion''  tb  ■  approval  of 
disapproval  of  an  impo"  v^xport 
authorization  for  natural  j^as  in  cases 
net  involving  new  cons'ruction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOEs 
action  is  not  a  niajor  F'eder  jI  action 
under  NEPA.  Inless  the  DOE  receives 
comments  ind'cating  'hf  presumption 
does  not  or  should  not  apply  m  this 
case,  no  further  NEPA  re'  iew  will  be 
conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  fii-'  a  protest,  motion  to  intervene 
or  notice  of  interventian,  as  applicable. 
and  written  comments.  Any  person 
wishing  to  beiioTie  a  party  to  the 
proceeding  and  to  have  the  written 
comiTi>nt3  considered  as  th>>  basis  for 
any  Oe(  ision  on  'he  apph.  ation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  inter\pntton.  as  applicobie. 
The  filing  of  a  protest  wth  respect  to 
this  application  will  not  sen  e  to  make 
protestant  a  p.jrty  to  the  proceeding, 
although  protests  and  comments 


received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy 
Room  3F-056,  FE-50.  Forrestal  Building 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  e.d.t^  May 
31. 1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
reqeust  for  an  oral  presentation  should 
identify  the  substantial  question  offset, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
adv.ance  the  proceeding.  Any  request  for 
trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  the 
decision  and  that  a  trial-type  hearing  is 
neces.^ry  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§  59a316. 

A  copy  of  Distrigas'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC.  April  20. 1!Wg 
|.  Anen  Wampler, 
Assistant  Secretary.  Fossil  Energy. 
|FR  Doc.  a»-10413  Filed  4-28-a9:  8:45  am) 
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Mr:<i;ftcation  of  NPDES  General  PermW 
r  I  on  and  Gas  Operations  on  the 
O^'er  Continental  Shelf  (OCS)  and  in 

Sffii?  Watpr"i  c'  A:,?>sk,:r.  BraufoTt  Sea  II 

A  ..lhcy:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  modification 
of  NPDES  general  permit. 

SbMMAPv:  The  Regional  Administiator. 
Region  10.  (the  Region)  is  proposing  lo 
modify  the  National  Pollutant  EHscharpe 
Elimination  System  (NPDES)  general 
permit  for  the  Beaufort  Sea  (No. 
AKG284100,  hereafter  known  as  the 
Beaufort  Sea  U  general  permit)  which 
appeared  in  the  Federal  Register  on 
September  28. 1988  (53  F'R  37M6;.  The 
Beaufort  Sea  II  general  permit 
authorizes  discharges  from  offshore 
operations  in  all  areas  offered  for  lease 
by  the  U.S.  Department  of  interior's 
Minerals  Management  Service  (MVfS) 
during  Federal  Lease  Sale  97. 

The  Region  proposes  to  modify  the 
Beaufort  Sea  II  general  permit  by 
extending  its  coverage  to  also  include 
all  areas  now  covered  by  the  initial 
Beaufort  Sea  general  permit.  (No. 
AKG23400,  49  FR  23734,  June  7, 1984), 
which  expires  on  May  30, 1989.  The 
expiring  general  permit  authorizes 
discharges  from  offshore  facilities  ;n 
areas  ofTered  and  leased  by  (1)  MMS 
during  Federal  Lease  Sales  71  and  87.  (2) 
the  State  of  Alaska  in  State  Lease  Sales 
36,  39.  43.  and  43A.  and  (3)  MMS  or  the 
State  of  Alaska  in  Federal/State  Lease 
Sale  BF  and  contigious  inshore  slate 
lease  sales.  Since  the  expiring  general 
permit  covers  nearsbore  areas,  EPA  also 
is  proposed  to  prohibit  discharge  within 
1000  meter  of  river  mouths  or  deltas 
during  unstable  or  broken  ice  or  open 
water  conditions  ( "the  1000  meter 
discharge  prohibition'). 

These  proposed  modifications  would 
not  effect  facililties  that  are  now 
covered  by  the  Beaufort  Sea  II  permit. 

The  area  covered  by  the  expiring 
Beaufort  Sea  permit  overlaps  with,  is 
adjacent  to.  or  is  nearly  adjacent  to  the 
area  covered  by  the  Beaufort  Sea  11 
general  permit.  The  expiring  Bea:-fort 
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justified  the  application  of  different 
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concurrence  from  the  US,  Fish  and 
Wildlife  Service  and  the  .National 


draft  modifications  under  the  Paperwork 
Reduction  Act  of  1980,  44  USC  3501  et 
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Sea  permit  addresses  the  same  types  of 
operations,  discharges,  and  operating 
conditions  as  the  Beaufort  Sea  II  general 
permit.  Therefore,  the  Agency  believes 
that  the  area  now  covered  by  the 
expiring  general  permit  (NO 
AKG284000)  will  be  more  appropriately 
controlled  under  the  Beaufort  Sea  II 
general  permit  (No.  AKG28410G|  'hari 
under  mdividua!  permits  or  a  separate 
NPDES  genera!  pernrt 

A  new  admiristrative  record  ha.s  been 
developed  to  support  the  prfip.Tsrd 
modifications. 

The  notice  of  the  Beaufort  Sea  II 
general  permit  (53  FR  37846,  September 
2a.  1988)  set  forth  the  principal  facts  and 
the  signficant  factual,  legd'.  and  poiic  y 
questions  considered  m  '.be 
development  of  the  •;  rrr.s  ;,nd  cop.d;*!'ns 
of  the  original  pern.it.  Trie  bas.s  tor  the 
proposed  modifications  is  given  in  the 
fact  sheet  published  belciw 

Pub'r.c  Corvmeuls:  Interested  pe.'sons 
may  submit  comments  on  the  per.mit  to 
EPA  Region  10,  at  the  addres.^  beiow 
Comments  must  be  received  b;,  \^.t' 
regional  office  by  May  3!.  1^09  Tr,e 
Rfgion  ;s  seeking  CLmments  vnty  on  the 
conditions  of  the  Bea^furt  Sea  II  permit 
a^d  the  proposed  1000  me'(  r  dsscha.^se 
prunibition  as  they  apply  to  the  facilities 
m  areas  now  proposed  to  be  added  to 
geographic  coverage  of  the  permit  The 
Region  is  not  reopening  o:  proposing  to 
modify  any  permit  conditions  tiiat  are 
c'lrrently  applicable  to  facilities  covered 
bv  the  existing  Bf:aufort  Sea  II  general 
pf'm.it  (i.e..  area?  offered  for  sale  under 
Lease  Sale  97) 

POBUC  HEARING:  A  public  hearing  on  the 

proposed  pe'-mit  mtid.'ic.i''Ti  is 
"ntatr.  elv  8rhedij;"d  :o  ';>^  neldat  the 
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.Anchorage  .\las^a  or.  May  31, 1989  at  3 
p  m  Persons  interested  m  rr.aking  a 
s'atement  at  tne  hearing  must  contact 
Ar-e  Daley  at  (206)  442-2110  by  2:00 
p  "1  on  May  1'  19<59.  The  public  hearing 
v\  11  be  canceled  if  insufficient  interest  is 
evpressed  Interested  persons  may 
contact  .^nne  Dailey  between  the  hours 
of  8.30  a.m.  and  4  (X)  p.m..  through  May 
26,  1989  to  confirm  that  the  hearing  will 
take  place,  .At  the  hearing  mteiested 
persons  .may  subm-t  oral  or  wrtten 
statements  concerning  the  proposed 
pe,-.T,it  modification.  Written  statements 
may  also  be  submii'ttd  ^-y  mail. 

ADDRESS:  The  ad.Tiinistrative  record  for 
the  proposed  modifications  to  the 
Beaufort  Sea  II  perm.it  is  available  'or 
public  review  at  EP.A.  Region  10.  Ocean 
FYograms  Section,  at  the  address  listed 
beiow.  Comjnents  should  be  sent  tn 
Environmental  Protection  .Agency. 
Region  10,  Attn:  Ocean  Programs 


Section.  WD-137, 1200  Sixth  Avenue, 
Seattle,  Washington,  SfilOl 
FOR  FURTHER  INFORMATION  CONTACT 
,-\nne  Dailey,  Return  10,  a*  tlie  a!io\e 
address  or  telephone  i_:(*ii  442-2110 
Copies  of  today's  notice  and  the  permit 
may  be  obtained  by  writing  to  the  above 
address  or  by  calling  Kris  Flint  at  (206) 
442-8155. 

Supplemental  Information  and  Fact 
Sheet 

Organization  of  This  Notice 

I.  Background 

I!  P-'>p<.]sed  Modifications  to  the  General 

Pp'-mit 
HI  OTher  Legal  Requirements 
A  Oil  Spill  Requirements. 
B  Endangered  Species  Act 
C  Coastal  Zone  Management  Act 
n  Marine  Protection.  Research  and 

Sanctuaries  Act 
E.  State  Water  Quality  Standards  and  State 

Certification 
F  Executive  Order  12291 
C  Paperwork  Reduction  Act 
H.  Regulatory  Flexibility  Act 
Figure  1 — Offshore  Areas  Offered  for  Sale 

Under  Federal  Sale  97 
Figure  2 — Areas  Covered  by  the  Expiring 

Beaufort  Sea  Permit 
Reftrences 

Appendix  A — List  of  Changes  .Mdde  m  the 
Proposed  Modifications 

I  Background 

The  existing  Beaufort  Sea  II  general 
NFDES  permit  (No.  AKG284100J 
authorizes  discharges  from  offshore  oil 
and  gas  facilities  operating  in  areas 
leased  by  Minerals  Management  Service 
(MMS)  in  Federal  Lease  Sale  97  (Figure 
1).  Region  10  proposes  to  make  two 
modifications  to  the  Beaufort  Sea  II 
general  permit.  TTie  Region  proposes  to 
modify  the  permit  to  include  the 
geographical  area  covered  by  the 
expirii^  general  permit  (No.  AKG28400, 
49  FR  23734.  June  7, 1984)  for  the 
Beaufort  Sea  (Figure  2).  The  area 
covered  by  the  expiring  permit  overlaps 
with,  is  adjacent  to,  or  is  nearly  adjacent 
to  the  area  covered  by  the  Beaufort  Sea 

II  general  permit.  Since  the  expiring 
general  permit  covers  nearshore  areas. 
EPA  is  also  proposing  a  prohibition  on 
discharge  within  1000  meters  of  river 
mouths  or  deltas  during  unstable  or 
broken  ice  or  open  water  conditions. 
Appendix  A  includes  the  language  or  the 
proposed  modification  to  the  general 
permit. 

II.  Proposed  Modifications  to  the 
General  Permit 

The  Director  of  a  NPDES  permit 
p-ogram  may  modify  a  NPDES  permit 
upon  receipt  of  new  infonnation  not 
available  at  the  time  of  permit  issuance. 
and  if  the  new  information  would  have 


justified  the  application  of  different 
conditions  at  the  time  of  issuance  (40 
CFR  122.62(a)(2)).  Region  10  recently 
was  informed  by  the  Alaska  Oil  and 
Gas  Association  about  upcoming 
exploration  activities  planned  for  1989 
in  the  lease  sale  areas  covered  by  the 
expiring  Beaufort  Sea  gent  ral  penriit. 
Had  the  Region  been  aware  of  this 
information  at  the  time  of  issuance  of 
the  Beaufort  Sea  II  genera!  penr.if.  the 
area  of  coverage  would  have  been 
expanded  to  include  these  areas. 

The  Beaufort  Sea  II  general  NPDES 
pf'm.it  [No.  AKG28410t)J  authorizes 
discharges  from  offshore  oil  and  gas 
facilities  in  the  area  offered  for  lease  in 
the  Beaufort  Sea  under  the  Federal 
Lease  Sale  97  (Figure  1).  EPA  proposes 
to  nuidify  the  geographic  area  covered 
by  this  general  permit  to  Include 
authorization  to  discharge  on  the  tracts 
covered  by  the  expiring  Beaufort  Sea 
pe.-m.it.  No.  AKG284000  (Figure  2).  This 
modification  would  continue 
authorization  to  discharge  fro.m  oil  and 
gas  nperaticms  in  areas  which  overlap 
are  adjacent  to,  or  nearly  adjacent  to 
those  areas  already  covered  by  the 
Beaufort  Sea  II  general  permit. 

The  fact  sheet  accompanying  the 
issuance  of  the  Beaufort  Sea  II  genera! 
permit  (53  FR  37846,  September  28.  1988) 
set  forth  the  principal  facts  and  the 
significant  factual,  legal,  and  policy 
questions  considered  in  the 
devel,-:pm.ent  of  the  termis  and  conditions 
of  the  permiit.  EPA  believes  that  those 
terms  and  conditions  are  also 
appropriate,  with  the  exception  of  the 
p^ivision  described  in  the  following 
paragraph,  for  the  areas  covered  by  the 
expiring  Beaufort  Sea  permit. 

EPA  has  extensively  studied  the 
nearshore  zone  of  the  Alaskan  Beaufort 
Sea  in  two  Ocean  Discharge  Criteria 
Evaluations  (Jones  &  Stokes,  1983,  1984). 
These  evaluations  show  that  these 
nearshore  areas  p-f-ovide  im.portant 
feeding  and  migratory  habitat  for  a  la.'-ge 
number  of  species  including  fish. 
waterfoul,  and  mammals  (52  FR  36624. 
September  30. 1987).  Further,  thesr  areas 
provide  ^sential  feeding  and  p-eff^ned 
hnbitdt  for  species  of  m.ajor  importance 
for  subsistance  and  comm.ercial  fisheries 
fibid  ).  Therefore,  the  Region  determined 
that  special  conditions  should  apply  to 
areas  within  1000  meters  of  nver  mouths 
or  deltas  (ibid).  The  draft  Beaufort  Sea  II 
permit  prohibited  discharge  within  10()0 
meters  of  nver  mouths  or  deltas  during 
unstable  or  broken  ice  or  open  water: 
this  condition  was  deleted  from  the  final 
Beaufort  Sea  II  general  permit  because 
all  areas  of  Lease  Sale  97  are  more  than 
1000  meters  from  river  m.ouths  or  deltas. 
Since  such  areas  are  covered  bv  the 


expiring  leaufort  Sea  general  permit,  a 
provision  prohibiting  discharge  within 
1000  meters  of  river  mouths  or  deltas 
during  unstable  or  broken  ice  or  open 
water  conditions  (Part  II,B.3.e  )  has  been 
included  in  the  proposed  modified 
Beaufort  Sea  II  general  permit. 

Since  the  Beaufort  Sea  II  permit 
contains  conditions  appropriate  for 
shallow  waters,  the  effluent  limitations. 
monitoring  requirements,  and  operating 
conditions  imposed  on  drilling  muds  and 
cuttings  and  the  other  discharges 
covered  by  the  Beaufort  Sea  II  general 
permit  will  not  cause  unreasonable 
degradation  of  the  marine  environment. 

All  provisions  of  the  existing  general 
permit  will  remain  in  effect  until 
modified. 

III.  Other  Legal  Requirements 

A.  Oil  Spill  Requirements 

Section  311  of  the  Act  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities  Routine 
discharges  specifically  controlled  by  the 
permits  are  excluded  from  the 
provisions  of  section  311   However, 
these  permit  modifications  do  not 
preclude  the  institution  of  legal  action  or 
relieve  perm.itees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other,  unauthorized  discharges  of  oil 
and  hazardous  materials  which  are 
covered  by  section  311  of  the  Act. 

B.  Endangered  Species  Act 

Based  on  information  in  the  Fuidl 
Ocean  Discharge  Criteria  Evaluations 
and  in  the  Final  Environmental  Impact 
Statements  prepared  for  the  lease  sales 
covered  by  the  expiring  Beaufort  Sea 
and  Beaufort  Sea  II  general  permits. 
Re.uion  10  has  concluded  that  this 
proposed  permit  modification  is  not 
likely  to  adversely  affect  any 
endangered  or  threatened  species  nor 
adversely  affect  its  critical  habitat. 
Region  10  is  requesting  written 


concurrence  from  the  T  S,  Fish  a-^d 
Wildlife  Service  and  the  Nation.ii 
Marine  Fisheries  Service.  Region  10  will 
cimsult  with  the  services  as  appropriate, 
depending  upon  the  outcome  of  the 
request  for  concurrence,  and  otherwise 
will  comply  with  the  requirements  of 
section  7  of  the  Endangered  Species  Act 
before  issuing  the  final  permit 
modification. 

C  Coastal  Zone  Management  Act 

EP,^  has  determined  that  the  activities 
authorized  by  this  modification  are 
consistent  with  local  and  state  Coastal 
Management  Plans.  The  proposed 
modification  and  consistency 
determinations  will  be  submitted  to  the 
Slate  of  .Alaska  for  state  interagency 
review  at  the  time  of  public  notice.  The 
requirements  for  State  Coastal  Zone 
Management  Review  and  approval  must 
be  satisfied  before  the  modification  may 
be  issued. 

D.  Marine  Protection,  Research  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  this  Act  exist  in  the  vicinity  of  the 
permit  areas. 

E.  State  Water  Quality  Standards  and 
State  Certification 

Since  state  waters  are  included  in  the 
area  covered  by  the  expiring  Beaufort 
Sea  general  permit,  the  provisions  of 
section  401  regarding  certification  of 
compliance  with  state  water  quality 
standards  apply. 

F.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order. 

G.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  these 


draft  modifications  under  the  Paperwork 
Reduction  Act  of  1980.  44  USC  3501  ef 
seq.  Most  of  the  information  collection 
requirements  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  submissions  made 
for  the  NPDES  permit  program  under  the 
provisions  of  the  Clean  Water  Act.  The 
final  modifications  will  explain  how  the 
information  collection  requirements 
respond  to  any  OMB  or  public 
comments. 

H.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  of  intent  printed  above.  I 
hereby  certify,  pursuant  to  the  provision 
of  5  USC  §  605(b).  that  these  permit 
modifications  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  the  regulated  parties  have 
greater  than  500  employees  and  are  not 
classified  as  small  businesses  under  the 
Small  Business  Administration 
regulations  established  at  49  FR  5024  et 
seq.  (February  9. 1984).  These  facilities 
are  classified  as  Major  Group  13 — Oil 
and  Gas  Extraction  SIC  1311  Crude 
Petroleum  and  Natural  Gas.       a 

Datedi  April  25. 1989. 
Robie  G.  Russell, 
Regional  Administrator.  Region  10. 

Rrfi 'fences 

)ones  h  Stokes  Associates.  1983. 
Final  ocean  discharge  criteria  evaluation. 
Diapir  Field.  OCS  lease  sale  71.  Prepared 
for  U.S.  Environmental  F*rotection 
Agency.  Region  10.  March  21. 1983. 160 
pp.  plus  appendices. 

)unes  &  Stokes  Associates.  1984. 
Final  ocean  discharge  criteria  evaluation. 
Diapir  Field.  OCS  lease  sale  87  and  state 
lease  sales  39,  43,  and  43a.  Prepared  for 
U.S.  Environmental  Protection  Agency. 
Region  10.  )uly  24, 1964. 137  pp.  plus 
appendices. 
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Appendix  A 

Beaufort  Sea  II  Genera!  Permit — L/s!  of 
Changes  Made  in  Prnposed  Permit 
Modification 

Preainb'e.  th:ni p.-j-^-.^-'jpt 

The  existing  pprmii  roads  153  FW  375,53 
September  28,  \'iHS\    The  riiitho'-'zed 
discharge  sites  iniJ^iie  dll  biocKS  offered  for 
lease  from  'he  L'  S  Department  of  the 
Intenors  Minerals  Mdnaaement  Servire 
(MMSi  in  Federal  Lease  Srile  97  (Seaufur'  and 
Chukchi  seas).  Some  of  the  lease  blocds 
offered  but  not  leased  in  prior  lease  snles  !BF, 
71,  and  87]  may  be  reoffered  in  Lease  Sale  97 
In  th:s  case.  EPA  will  grant  coverage  unOf?: 
this  general  permit  rather  than  under  the 
previous  general  permit  (AKG284000.  49  FT? 
23734.  June  7.  1964)  " 

The  modified  permit  would  read:  "The 
authonred  discharge  site*  include  all  blocks 
offered  for  lease  from  fl)  the  US.  Department 
of  the  Inlenor's  Minerals  Management 
Service  (MMS)  in  Federal  Lease  Sales  '1  8" 
and  97  (2)  the  State  of  .Maska  in  Slate  Lease 
Sales  38,  39,  43,  and  43.^,  and  (31  MMS  or  the 
Slate  of  .Maska  in  Federal/State  Lease  Sale 
BF  and  contiguous  state  lease  sales. 

Pari  Il.Ble.: 

This  provision  was  not  part  of  the  Hnal 
Beaufort  Sea  II  general  permit,  but  was 
included  in  the  draft  general  penriit  at  Part 
Ll.B.3.b.  and  read:  "Discharge  is  prohibited 
within  1000  m  of  nver  mouths  or  deltas 
dunng  unstable  or  broken  ic*  or  open  wn'cr 
conditions 

The  modified  permit  would  .-tad: 
"Discharge  is  prohibited  withm  1000  m  of 
nver  mouths  or  deltas  dunng  unstdble  or 
broken  ice  or  open  water  conditions 

[FR  Doc.  8S-10407  Filed  4-28-89;  8  4.5  am] 
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Virginia's  Pretreatmert  Program 
Approval 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  approval  oT  the 
National  Pollutant  Discharge 
F.limnation  System  Pretreatinent 
Program  of  the  Commonwealth  of 
Virginia  and  the  authorization  for  the 
State  to  adm.inister  the  program. 

summary:  On  April  14, 1989  the 

F.T.  ronmental  Protection  Agency, 

Rf  v;,nn  III.  approved  the  Commonwealth 

of  Vi-^^inid's  National  Pollutant 
Discharge  Eltrr.ination  System  State 
Pretreatment  Program  and  authorized 
t*^"  Commonwfalth  of  Virginia  to 
dJ-n-nister  the  National  Pretreatment 
Prog-am  as  it  applies  to  municipalities 
and  induf-itncs  within  the  St^tte. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken-eth  ),  Co.\.  T'ern-'ts  Enfurcement 
Branch,  (3WM55).  U,S.  Environmental 


Protection  .Agency.  Region  III  B41 
Chestnut  Building,  Philadelphia,  PA 
19107;  215/597-7099. 
SUPPLEMENTARY  INFORMATION:  The 
general  Pretreatment  Regulations  (40 
CFR  Part  403),  mandated  by  the  Clean 
Water  Act  of  1977  (Pub.  L  95-217), 
govern  the  control  of  industrial  wastes 
introduced  into  Publicly  Owned 
Treatment  Works  (POTWs).  commonly 
referred  to  as  municipal  sewage 
treatment  plants.  The  objectives  of  the 
reg-jlations  are  to:  (1)  Prevent 
introduction  of  pollutants  into  POTWs 
which  will  interfere  with  plant 
op  rations  and/or  disposal  or  use  of 
municipal  sludges:  (2)  Prevent 
introduction  of  pollutants  into  POTWs 
which  will  pass  through  treatment 
works  in  unacceptable  amounts  to 
receiving  waters;  and  (3)  Improve  the 
feasibility  of  recycling  and  reclaiming 
municipal  and  industrial  wastewaters 
and  sludges 

The  Commonwealth  of  Virginia 
received  NPDES  permit  authority  on 
March  31.  19"5.  One  of  the  keystones  of 
the  industrial  waste  control  program  as 
set  forth  in  the  general  f^etreatment 
Regulations  is  the  estatjhshment  of 
Pretreatment  Programs  as  a  supplement 
to  the  existing  State  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Permit  program.  In  order  to  be  approved, 
a  request  for  State  Pretreatment 
Program  approval  must  demonstrate 
that  'he  State  has  legal  authority, 
procedures,  available  funding,  and 
qualified  personnel  to  implement  a  State 
Pretreatment  Pro^jram  as  specified  in 
§  403.10  of  the  Regulations  Generally, 
local  Pretreatment  l*rograms  are  the 
primary  vehicle  for  administering, 
applying,  and  enforcing  Pretreatment 
Standards  for  Industrial  Users  of 
POTWs.  States  are  required  to  apply 
and  enforce  Pretreatment  Standards 
directly  against  industries  that  discharge 
to  POTWs  where  local  programs  are  not 
required,  have  not  been  developed,  or 
are  not  being  enforced. 

In  support  of  its  application  for 
pretreatment  program  approval,  the 
State  Water  Control  Board  of  the 
Commonwealth  of  Virginia  submitted  a 
signed  Attorney  General's  statement, 
dated  October  3, 1988.  stating  that  the 
Commonwealth  of  Virginia  has  the 
necessary  authority  to  operate  the 
program,  along  with  copies  of  the  legal 
authority,  a  program  description  dated 
May,  1988  that  describes  how  the  State 
proposes  to  operate  the  program  and  a 
Memorandum  of  Agreement  to  be 
entered  into  with  EPA.  Based  upon  this 
information,  EPA  has  concluded  that  the 
Commonwealth  has  the  necessary  legal 
authority,  procedures  and  resources. 


including  the  procedures  and  resources 
listed  in  40  CFR  403.10(0  (1|  (2)  and  (3). 
to  administer  the  pretreatment  program. 
This  conclusion  is  supported  not  only  by 
a  review  of  the  Commonwealths 
program  description  but  also  is 
buttressed  by  Virginia's  experience  m 
administering  its  approved  NPDES 
program.  The  only  comment  received  by 
EP.A  during  the  public  comment  period 
was  from  the  Reynolds  Aluminum 
Company  supporting  approval. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.  ].  I  certify  that  this  State 
Pretreatment  Program  Approval  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Approval  of  the  Virginia's  NPDES 
State  Pretreatment  Program  establishes 
no  new  substantive  requirements,  but 
merely  transfers  responsibility  for 
administration  of  the  program  from  EPA 
to  the  Commonwealth. 

Dated:  April  14, 1989. 
Stephen  R.  Wassersug, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  89-10406  Filed  4-28-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Federal  Communications 

Commission  (FCC). 

ACTION:  Notice  of  altered  system  of 

records. 

SUMMARY:  This  notice  meets  the 
requirements  of  the  Privacy  Act  of  1974 
regarding  the  publication  of  an  agency's 
notice  of  systems  of  records,  It 
documents  minor  administrative 
changes  to  FCC's  inventory  of  systems 
of  records. 

DATE:  Written  comments  on  the 
proposed  should  be  received  by  )une  30, 
1989.  All  proposals  shall  be  effective 
after  this  date  unless  FCC  receives 
comments  that  would  require  a  contrary 
determination.  As  required  by  5  U.S.C 
552a(ol  of  the  Privacy  Act,  FCC 
submitted  reports  of  altered  systems  to 
the  Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
.'\pri!  25.  1909, 

ADDRESS:  Comments  should  be  mailed 
to  Terry  D.  )ohnson.  Privacy  Act  Officer, 
Information  Resources  Branch,  Room 


418,  Federal  Communications 
Commission,  1919  M  Street  ,NW,, 
Washington.  DC  205,54.  Written 
comments  wi!!  be  available  for 
inspection  at  the  above  address 
between  9:00  am.  and  4  00  p  ":.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  D.  Johnson.  Privacy  Am  Officer, 
Information  Resources  Branch,  Room 
416.  Federal  Communications 
Commission,  1919  M  Street  N'W., 
Washington.  DC  20554.  (2021  B32-7513. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act  of  1974,  5 
L'.S.C.  552a(ej(4),  this  document  sets 
forth  notice  of  the  existence  and 
character  of  the  systems  of  rf  cords 
m.aintaincd  by  the  FCC.  This  agency 
previously  gave  complete  noti::e  of  its 
svstems  of  records  by  publication  in  the 
Federal  Register  on  September  2.  1988, 
53  FR  34119.  This  notice  is  a  summary  of 
more  detailed  infcrmation  which  may  be 
viewed  at  the  iucalion  and  hours  given 
in  the  ".ADDRESS"  section  above. 

Prefalorj'  Statement 

Minor  Corrections  and  Changes 

This  document  reflects  minor 

administrative-  charj^ps  such  as  iorafion 
of  the  records  and  revised  statute 
citations.  None  ^^f  these  administrative 
changes  alter  the  purposes  for  wh:':h  th- 
systems  created,  nor  do  •J'.ey  meet  other 
criteria  which  would  require  an  Altered 
System  report  under  the  Privacy  Act  and 
OMB  Circular  No  .«i-i:}0  Therefore, 
comments  are  not  being  solicited  for 
these  minor  non-substantive  changes/ 
corrections. 

Altered  Systems  of  Records 

Two  systems  of  records  are  being 
substantially  revised,  .'\s  required  by  the 
Privacy  Act  and  OMB  Circular  No.  A- 
130  ,in  Altered  System  Report  for  these 
systems  was  sub.mitted  on  .April  25, 
1989,  to  the  Orfice  of  Management  and 
Budget,  the  President  of  the  Senate,  and 
th.?  Speaker  of  the  House. 

The  proposed  modifications  are  as 
fcilow's; 

For  FCC/OMC-6.  Records  of  money 
received,  refunded,  and  returned; 
categories  of  individuals  covered  is 
revised  to  clarify  inclusion  of  employee 
ad'.ances  and  unauthorized  telephone 
call  reimsursements;  categories  of 
records  is  amended  to  include  Social 
Security  nu.mbers  and  telephone 
numbers  of  individuals,  and  include 
administrative  changes;  routine  uses  are 
expanded  to  include  accounting  for 
emiployee  ad\  ances  and  to  include 
disclosure  to  "debt  collection  .gqencies" 
when  under  contract  to  the  FCC;  and 
finally  a  new  categon,-  is  added  to  revise 


of  general  disclosure  authority  to 
"consumer  reporting  agencies"  pursuant 
to  5  U.S.C.  552a  (b)  (12). 

It  should  be  noted  that  the  general 
disclosure  authority  to  "consumer 
reporting  agencies"  has  been 
determined  by  the  Office  of 
Management  and  Budget  in  their 
Memorandum  dated  )uly  5, 1983.  not  to 
be  subject  to  public  comment.  This 
revision  will  therefore  take  effect 
immediately  upon  publication  of  this 
notice. 

For  FCC/OGC-2.  Attorney 
Misconduct  Files;  blanket  routine  use 
No.  1  is  replacing  the  previous  language, 
and  routine  referral  to  appropriate  bar 
associations  charged  with  investigating 
alleged  misconduct  is  being  added. 

Blanket  Routine  Uses 

The  Commission  has  previously 
established  general  or  "blanket"  routine 
uses  that  may  be  made  of  the 
information  in  its  svstem  of  records. 
They  are  reprinted  here  for  ease  of 
reference  in  re.idmg  the  altered  systems 
revised  by  this  notice.  The  followi.ng 
blanket  routine  uses  may  be  applied  to, 
and  incorporated  by  reference  into, 
every  record  system  maintained  within 
the  Commission.  The  extent  of  their 
application  is  indicated  by  listing  of  the 
blanket  routine  use  numbers  in  each 
individual  system  notice.  These  blanket 
routine  uses  are  published  in  this 
manner  in  order  to  avoid  unnecessary 
repetition  and  in  the  interest  of 
simplicity  and  economy,  rather  than 
repeating  them  in  each  individual 
system  of  records  notice: 
Routine  Use-Law  Enforcement 
Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  \noIation  of  a 
statute,  regulation,  rule,  or  order,  the 
relevcnt  records  may  be  referred  to  the 
appropriate  Federal,  stale,  or  local 
agency  responsible  for  investigating  or 
prosecuting  a  violaltion  or  for  enforcing 
or  implementing  the  statute,  rule. 
regulation,  or  order. 

2.  Routine  Use-Disclosure  When 
Requesting  Information 

A  record  may  be  disclosed  to  request 
information  from  a  federal,  state,  or 
local  agency  maintaining  civil,  criminal, 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  Information  relevant 
to  a  Commission  decision  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 


3.  Routine  Use-Disciosure  oi  Requesiec 
Information  to  a  Federal  Agency 

A  record  may  be  disclosed  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  Routine  Use-Congressional  Inquiriet 

A  record  on  an  individual  in  a  system 
of  records  may  be  disclosed  to  a 
congressional  of!ice  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office. 

5.  Routine  Use-Disclosure  to  the  General 
Services  Administration  (GSA)  and  the 
National  Archives  and  Records 
Administration  (NARA) 

A  record  from  a  system  of  records 
may  be  disclosed  to  GSA  and  NARA  for 
the  purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  290a  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 

6.  Routine  Use-Disclosure  to  a  Court  or 
Administrative  Body 

A  record  on  an  individual  in  a  system 
of  records  may  be  disclosed,  where 
pertinent,  in  any  legal  proceeding  to 
which  the  Commission  is  a  party  before 
a  court  or  administrative  body. 

7.  Routine  Use-Disclosure  to  the 
Department  of  Justice  or  a  Court  for 

Litigation 

A  record  from  a  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when;  (a)  The 
United  States,  the  Commission,  a 
component  of  the  Commission,  or,  when 
represented  by  the  Government,  an 
employee  of  the  Commission  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Commiiision  determines  that  (he 
disclosure  is  relevant  or  necessary'  to 
the  litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
compiled. 

8.  Routine  Use-Disclosure  to  the  Office 
of  Personnel  Management  (OPV!) 

A  record  in  a  system  of  records  which 
concerns  information  on  pay  leave, 
benefits,  retirement  deductions,  and  any 
other  pertinent  information,  may  be 
disclosed  to  the  Office  of  Personnel 
Management  in  order  for  it  to  carry  out 
its  legally  authorized  Govemroenl-wide 
functions  and  duties. 
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RECORD  ACCESS  PROCEOURC: 

Address  requests  to  the  system 


Copies  of  the  above  information 
collection  request  and  supporting 


misdeclarations  and  other  similar 
practices,  in  violation  of  the  prohibitions 
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FCC/OMO-« 


I 


SVtTCM  MAMt: 

Rfcords  of  mnnf'v  rect^ivt:d.  rt^funded. 
and  rpturr.pd 

SYSTEM  locatiom: 

1919  M  Street  N'W.,  Washington.  DC 
20554:  Roi.te  116.  Gettysburg.  PA  17328: 
and  Room  213  140  Baltimore  Street. 

Genysbun?.  PA  1~12t 

CATIQOWCS  OF  INDIVIDUALS  COVEDEO  BV  THE 
SYSTEM: 

InJiMduals  aiui  Gompa;iies  making 
payrr.ents  to  cover  good  acquired, 
forfeitures  assessed,  fees  collected  and 
ftrv.ces  rendered,  refunds  for  incorrect 
payments  or  overpayments;  (including 
travel  advances,  advance  sick  leave  and 
advance  annual  leave)  billing  and 
collection  of  bad  checks;  and 
miscellaneous  monies  rece:vfd  by  the 
Commission  (including  reimbursemeot 
for  unauthorized  use  of  telephone 
services!- 

CATEOOfftCS  OF  RECORDS  IM  THE  SYSTtM: 

N'an;es,  Socio!  Serunty  n'^n.bers, 
telephone  numbers  and  acidrcs'^es  nf 
individuals  or  companies,  rt-r^rds  of 
goods  acquired  or  services  rendered; 
forfeitures  assessed  and  collected: 
amounts:  dates:  checii.  nu  nbers, 
locations;  bank  depos;!  inf('r,na;;(Ui: 
transaction  type  information;  Uni'ed 
States  Treasury  deposit  numbers:  ship 
name  and  call  sign;  and  information 
substantiating  fees  collected,  refunds 
issued,  and  interest,  penaitirs  and 
ad.mmistra'ive  chari^es  asse'^sed 
individuals. 

AUTHOmTY  FOR  MAIWTEMAMCC  OF  THE 
tYSTnC 

Budget  and  Accounting  Act  of  1921: 
Budget  and  Accounting  Procedures  .Act 
of  1950;  Consolidated  Omnibus  Biidjjet 
Reconciliation  Act  of  1985  and  31  U.S.C. 
3.Jfi2 

NOUTINC  U*C«  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUXMMQ  CATEGORIES  OF 
U«Cra  AND  T>«  FURK>«ES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 

(a)  to  account  for  all  m.onies  rereived  by 
the  Commission  from  the  pub'ic  -<nd 
refunded  to  the  public:  |K;  to  compute 
vouchers  to  determine  an'Ovints  tilaimed 
and  re.mbursfcd,  and  (f )  to  account  for 
all  advances  gnen  to  employees 
DiTlosure  outside  the  Commission  rrny 
be  made  (a)  to  Federal,  S;;,?e  or  'o( ;.! 
Co',  crnment  agencies  performing  a  tax, 
investigative  or  regulatory  function:  and 

(b)  to    debt  collection  agencies"  acting 
under  the  terms  and  conditions  of  a 
contractual  agreement.  Blanket  Routine 
L'ses  \o,  1  thru  7  of  the  Pre^.itory 
Statement  are  applicable  to  this  system. 


Dis(  losures  to  Consumer  Reporting 
.'\gencies 

OlSCtOSURES  PURSUANT  TO  S  US  C    S52A  (B) 

Disclosure  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a  (f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C  3701  (a)  (3)). 

POUClES  AND  t^ACTlCES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

r'hjifer,  computer  printout,  microfilm, 
microfiche,  magnetic  disc,  and  magnetic 
tape. 

RETHICVABIUTY: 

By  name  and/or  type  of  transaction: 
call  sign:  processing  number,  employer 
identification  number,  social  security 
number,  telephone  number,  soundex 
number,  fee  control  number,  pajment 
If)  nurnVvpr  or  Sequential  number. 

SAFEGt'AROS- 

Rvi,'.,'ds  are  located  in  lockable  metal 
file  cabinets,  metal  vaults,  and  in  metal 
file  cabinets  in  secured  rooms  or 
secured  premises,  with  access  limited  to 
thoee  individuals  whose  o^icial  duties 
require  access. 

RETENTION  AND  OISPOSAU 

Retained  for  one  year  following  the 
end  of  the  fiscal  year  then  transferred 
to  the  Federal  Records  Center  and 
destroyed  when  6  years  and  3  months 
old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  191 'i  W  Stpppt  N'W  . 
Washington.  DC  20554 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

,\udress  rtqut  i>;s  to  A.e  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Sub)ect  inuivtdual  and/or  company; 
Federal  Reserve  Bank:  agent  of  subject 
or  company;  or  Attomey-at-Law. 

FCC/OGC-2 

SYSTEM  ,<IAME: 

.VUirney  Misconduct  Files. 


SYSTEM  LOCATION: 

lffl9  M  Stret  .  NW,.  Washington.  DC 

205,^4. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:    ' 

.Ary  atto'ney  who  appears  in  a 
rcpTcscntative  capacity  before  the  FCC 
and  v%  ho  is  being  charged  with  attorney 

n.isrond.jct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Corespondence,  briefs,  related 
Commission  agenda  itt.'ms.  ABA 
recom.miendations,  investigative 
findings,  complaints  of  attorney 
misconduct,  memoranda, 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Section  500(d)(2). 

ROUTINE  USES  OF  RECORDS  MAINTA;NED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by  staff 
iiitorney  s  to  prosecute  a  case  f<jr 
attorney  misconduct  before  the 
administrative  law  judge  and  the 
Commission.  Record  informiBtion  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  bar  association  charged 
v\'ith  the  responsibility  of  investigating 
the  el'egcd  misconduct.  Further,  blanket 
routine  use  No,  1  of  the  Prefatory 
Statement  is  applicable  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

F'ie  folders. 

RETRlEVASILmr: 

Kfco'-ds  are  retrieved  by  the  name  of 
the  attorney  charged  with  misconduct. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Since  only  one  or 
two  staff  persons  routinely  access  this 
record  system,  unauthorised 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Des'rc.yed  5  years  after  case  closure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Coarsel,  Office  of  General 
Counsel.  1919  M  Street,  NW., 
Washington.  DC  20534. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manascr. 


RECORD  ACCESS  PROCEDURE: 

Address  requ*'S!s  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

S.-.me  as  above 

RECORD  SOURCE  CATEGORIES: 

Letters  from  the  public,  pleadings, 
agenda  items,  intra  appncy  memoranda, 

SYSTEMS  EXEMPTED  FROM  CERTAiN 
PR0VI3!0^iS  OF  THE  ACT: 

This  system  of  records  is  exempt  from 
Subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G). 
(H).  and  (I)  and  (f)  of  the  Privacy  Act  of 
1974.  5  use,  552a,  and  from  Sections 
0.554 — 0557  of  the  Commission's  Rules 
because  it  is  m.aintained  for  law 
enforcement  purposes  pursuant  to 
subsection  (k)|2)  of  the  Act. 

Fedeia!  Communications  Commission. 

Donna  R,  Searcy. 

Secretary 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Coiiection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federiit  Em.er^ency  Management 
Agency  'FTIMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 

following  'nform:dtion  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Redu'tion  .Art  (M 
U.SC.  Chapter  3'->]. 

Type:  Extension. 

Title:  Temporary  ?Iousing  Post- 
Assistance  Survey 

AhsTart:  The  Temporary  Housing  Post- 
Assist.ance  Sun.ey.  FEMA  Form  90- 
101,  will  be  used  to  obtain 
information  to  (1)  evaluate  the 
effectiveness  oi" providing 
assistance,  (2)  determine  if  the 
temporary  housng  needs  are  being 
met:  and  (3)  identify  the  need  for 
continuning  disaster  relief,  rental. 
assisl3r:ie,  and  temporary  housing 
assistance. 

Type  of  Respondents:  Individuals  or 
households. 

EstiPiOte  of  Total  Annua/  Reporting  and 
Recordkeeping  Burden:  1,0<J0 

Number  of  Respondents:  6.000 

Estimated  Average  Burden  Hours  per 
Response:  ,17 

Frequency  of  Response:  Other.  The 
program  is  only  activated  after  a 
declaration  of  Federal  disaster 
assistance. 


Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  i  htained  by 
calling  or  writing  the  FliMA  Clearance 
Officer,  Linda  Shiley.  (202)  646-2624.  500 
C  Street,  SW.,  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Pamela  Barr.  (202) 
395-7231.  Office  of  Management  and 
Budget.  3235  NEOB,  Washington,  DC 
20503  within  two  weeks  of  this  notice. 

Dated:  April  24.  1989 
Wesley  C  Moore. 

Director,  Office  of  Adminislrotive  Support 
|FR  P'^-  F?vin<i.n  Filed  4-28-89;  &45  am) 
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FEDERAL  MARITIME  COMMISSION 
{Fact  Finding  investigation  No   181 

Rebates  and  Other  Maipractfces  in  r^e 
Trans-Pacific  Trades;  Order 

The  Federal  Maritime  Commission 
has  reason  to  believe  that  persons 
participating  in  the  United  States  foreign 
commerce  between  ports  and  points  in 
the  United  States  and  those  in  the  Far 
East,  more  specifically,  Japan.  South 
Korea,  Taiwan.  Hong  Kong,  People's 
Republic  of  China,  the  Philippines. 
Indonesia.  Singapore,  and  Thailand, 
("Tians-Pacific  Trades")  may  have 
obtained,  or  attempted  to  obtain, 
transportation  of  property  at  less  or 
different  compensation  than  the  rates 
and  charges  shown  in  applicable  tariffs 
or  service  contracts.  The  various  unfair 
devices  or  means  which  appear  to  have 
been  used  include  rebates,  concessions, 
absorptions  and  allowances  other  than 
those  set  forth  in  applicable  tariffs, 
misdeclarations  and  other  similar 
practices,  in  violation  of  the  prohibitions 
of  section  10(a)C!)  of  the  Shipping  Act  of 
1964  C'lgw  Art  ).  46  U.S.C.  app. 
1709(aHl). 

The  Commission  also  has  reason  to 
believe  that  carriers  operating  in  the 
United  States  foreign  commerce 
between  ports  and  points  in  the  Trans- 
Pacific  Trades  directly  or  indirectly, 
may  have  provided,  or  allowed  other 
persons  to  ob'ain.  transportation  of 
property  at  less  or  different 
compensation  than  the  rates  and 
charges  show  in  applicable  tariffs  or 
service  contracts.  These  actions  also 
appear  to  have  been  accomplished  by 
various  unfair  devices  or  means,  such  as 
rebates,  concessions,  absorptions  and 
allowances  other  than  those  set  forth  in 
applicable  tariffs,  and  through 


misdeclarations  and  other  similar 
practices,  in  violation  of  the  prohibitions 
of  section  10(b)  of  the  1964  Act,  46  U.S.C 
app.  1709(b). 

If  established,  such  violations  are 
subject  to  civil  penalties  not  to  exceed 
$25,000  for  each  violation  willfully  and 
knowingly  committed  pursuant  to 
section  13(a)  of  the  1984  Act.  46  U.S.C. 
app  1712(a).  Additionally,  carriers  who 
rebate  or  commit  other  rate  malpractices 
in  contravention  of  their  tariffs  or 
service  contracts  may  have  their  tariffs 
or  their  participation  in  conference 
tariffs  suspended  by  the  Commission 
pursuant  to  section  13|b)(l)  of  the  1964 
Act,  46  U  S.C.  app  1712(b)(1). 

In  order  to  ensure  the  proper  and 
effective  administration  and 
enforcement  of  the  shipping  statutes,  the 
Commission  is  instituting  a 
nonadjudicatory  investigation  to 
determine  whether  sufficierit  evidence 
exists  to  warrant  informal  compromise 
procedures  or  formal  investigation  and 
assessment  proceedings  for  violations  of 
the  1984  Act  with  regard  to  the 
transportation  of  property  in  ihe  Trans- 
pacific Trades. 

Therefore,  it  is  ordered.  That  pursuant 
to  sections  10, 11  and  12  of  the  Shipping 
Act  of  1984. 46  US.C  app.  1709. 1710 
and  1711.  and  Part  502,  Subpart  R  of 
Title  46  of  the  Code  of  Federal 
Regulations.  46  CFR  502.281.  et  seq.,  a 
nonadjudicatory  investigation  is  hereby 
instituted  into  the  practices  of  carriers 
and  other  persons  with  respect  to  the 
possible  payment  of  rebates  and  any 
other  devices  or  means  of  providing,  or 
allowing  persons  to  obtain, 
transportation  of  property  at  less  or 
different  compensation  than  the  rates 
and  charges  shown  in  applicable  tarifis 
or  service  contracts,  in  the  United  Stales 
foreign  commerce  between  ports  and 
points  in  the  Trans-Pacific  Trades; 

]t  is  further  ordered,  That  the 
Investigative  Officer  shall  be  Peter  |. 
King  of  the  Commission.  The 
Investigative  Officer  shall  be  assisted  by 
such  staff  members  as  may  be  assigned 
by  the  Commission's  Managing  Director 
and  shall  have  full  authority  to  hold 
public  or  non-public  sessions,  to  resort 
to  all  compulsory  process  authorized  by 
law  (including  the  issuance  of 
subpoenas  ad  testificandum  and  duces 
tecum),  to  administer  oaths  and  to 
perform  such  other  duties  as  may  be 
necessary  in  accordance  with  the  laws 
of  the  United  States  and  the  regulations 
of  the  Commission; 

//  is  further  ordered.  That  the 
Investigative  Officer  shall  issue  a  report 
of  findings  and  recommendations  no 
later  than  one  year  after  publication  of 
this  Order  in  the  Federal  Register,  such 
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report  to  remain  confidential  unless  and 
until  the  Commission  rules  otherwse; 

It  IS  further  o-dcred.  That  ihis 
proceeding  will  remain  m  effect  until 
discontinued  by  further  Order  of  the 
Commission,  and 

/t  IS  further  orderffj,  That  notice  of 
this  Order  be  published  tn  the  Federal 
Register 

By  the  Corr.mission. 
|o««ph  C.  Potkinj;, 

Sfcrftar,' 

[FR  Doc  89-10415  Filed  4-28-89:  8.45  air.| 
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FEDERAL  RESERVE  SYSTEM 
Ag«ncy  Forms  Under  Review 

April  :5.  1989 

Background:  On  June  '. .i,  1484.  the 
Office  of  Management  and  Budget 
(0MB)  delegated  to  the  Boa-d  of 
Go\crnors  of  the  Federal  Reserv  e 
System  (BoardI  ito  approval  authority 
under  the  Paperwork  Redaction  Act  of 
1980.  as  per  5  CFR  1320,9.  'to  approve  of 
and  assign  0MB  control  nurrhers  to 
collection  of  infu.Tnation  requests  and 
requirements  conducted  or  sponsored  by 
the  Board  under  conditions  set  forth  in  5 
CFR  13209."  Board-approved  collections 
of  information  will  be  inco-porated  into 
the  official  0MB  inventnr\'  of  currently 
approved  collections  of  mfor-matinn  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrumentfs)  will  be 
placed  into  OMB's  public  dor  ket  files. 
The  following  forms,  which  are  being 
handled  under  this  deleg^^ted  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  penod.  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
reco.Timendations  received,  u  ;'i  be 
submitted  to  the  Board  for  final 
approval  under  0MB  delegated 
au'hority. 

DATE:  Comments  must  be  received  by 
.May  16.  1989. 

ADDRESS:  Commf'nts,  which  should  refer 
to  the  0MB  Docket  nurrber  (or  Agency 
form  number  in  trie  case  of  a  new 
information  collection  that  has  not  yet 
been  assijjned  an  0MB  number),  should 
be  addressed  to  .Mr.  \\'il!iam  W  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System  20;h  and  C 
Streets  N'W..  Washington.  UC  20551.  or 
delivered  to  room  B-ZZZ3  between  8:45 
a.m.  and  5.15  p.m.  Comments  received 
may  be  inspected  in  room  Ei-1122 
between  8:45  a.m  and  ,t  15  p  m  .  except 
as  provided  m  ^  2t<1.6(«)  of  the  Board's 


Ri.les  Regarding  Availability  of 
Information.  12  CFR  261.6';a) 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  .New 
Executive  Off.ce  Building.  Room  3208. 
Washington,  DC  20503, 
F0«  FURTHER  INFORMATION  CONTACT:  .A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  8.<].  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
O.MB  s  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reser\e  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3822). 

Propo'ial  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following  report 

1.  Report  Title:  Report  of  Brokers 
Carrj'ing  Margin  Accounts. 

Agency  Form  Number:  FR  2240. 

OMB  Docket  Number:  7100-0001. 

Frequency:  Annually. 

Reporters:  Brokers  and  dealers. 

Annual  Reporting  Hours:  351. 

Estimated  Average  Hours  per 
Response:  2.7. 

Number  of  Respondents:  130. 

Small  businesses  are  affected. 

General  Description  of  Report:  This 
information  collection  is  mandatory  (15 
U.S.C.  78q(g)]  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

This  report  is  used  to  insure 
compliance  of  brokers  and  dealers  with 
the  Federal  Reserve  Margin  Regulations 
and  Security  Credit  as  authorized  by 
section  17  of  the  Securities  and 
Exchange  Act  of  1934.  This  report 
collects  certain  balance  sheet 
information  from  securities  brokers  and 
dealers  carrying  margin  accounts  and  is 
used  by  the  Federal  Reser\'e  to  regulate 
securities  credit  extended  by  brokers. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  Title:  Monthly  Survey  of 
Selected  Deposits  and  the  Annual 
Supplement  to  the  Survey  of  Selected 
Deposits. 

Agency  Form  Number:  FR  2042  and  FR 
2042a. 

OMB  Docket  Number  7100-0066. 

Frequency:  Monthly  and  annually. 

Reporters:  Commercial  banks  and 
FDIC-insured  savings  banks. 

Annual  Reporting  Hours:  22943. 


Estimatrd  A  vera^e  Hours  per 
Rff^ponse:  .9  to  3.25. 

Sunber  of  Resporderts:  575. 

Small  businesses  are  affected. 

Genera!  Description  of  Report:  This 
information  collection  is  vohintarv'  (12 
use,  248(a!(2!)  and  is  given 
confidential  treatment  (5  U.S.C. 
552fbl!41). 

This  survey  collects  data  monthly  on 
amounts  and  offering  rates  paid  on 
savings  and  retail  tim.e  deposits.  NOW 
accounts  and  MMD.As  from  a  stratified 
sample  of  rommercial  and  FDIC-insured 
savings  banks.  This  survey  also  collects 
information  annually  on  the  fee  and  rate 
structure  of  NOW  accounts  and 
personal  MMD.As;  and  collects  data 
annually  on  the  number  of  ac;co'jn;s.  The 
information  collected  is  used  for  the 
construction  of  the  monetary  aggregates 
and  analysis  of  current  monetary 
developments. 

2.  Report  Title:  Surveys  of  Terms  of 
Bank  Lending. 

Ai^'encv  Form  Number:  FR  2028.\.  A-s 
andB. 

OMB  Docket  Nurr^ber  7ion-r>06i. 

Frequency:  Quarterly. 

Reporters:  Commercial  banks. 

Annual  Reporting  Hours:  5896. 

Estimated  A  verage  Hours  per 
Response:  .1  to  3.5. 

Namberof  Responds  m-i:  340. 

Small  businesses  are  affected. 

General  Description  n^ Report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248;a){2))  and  IS  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

This  survey  collects  information  on 
the  price  and  certain  non-price  terms  of 
loans  made  to  businesses  and  farmers 
by  commercial  banks.  The  information  ■ 
is  used  for  analysis  of  developments  in 
bank  loan  markets. 

Bo.ird  nf  Grvemors  of  the  Federal  Reserve 
System.  April  25.  1989. 
William  W.  Wiles. 
Secetari  of  the  Board. 
(FR  Doc.  69-10305  Filed  4-28-89;  8:45  am| 
BlLUNG  COOe  62'0-01-«i 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  February 
7-8,  1989 

In  accordance  with  §  271.5  of  it^  Rules 
Regarding  .Availability  of  Infoj-mation 
(12  CFR  271,  et  spq.].  there  is  set  forth 
below  the  domestic  policy  directive 
issued  by  the  Federal  Open  Market 
Committee  at  its  meeting  he'd  on 
February  7-8,  1989."  The  directive  was 


issued  to  the  Federal  Reserve  Bank  nf 
New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that,  apart  from  the  direct  effects  of 
the  drought,  economic  activity  has  continued 
to  expand  at  a  fairly  vigorous  pare.  After 
strong  gains  in  the  fourth  quarter,  total 
nonfarm  payroll  employment  rose  sharply  in 
January,  including  a  sizable  increase  in 
manufacturing.  The  civilian  unemploympnt 
rate,  at  5.4  percent  in  January,  remained  in 
the  lower  part  of  the  range  that  has  prcvdiicd 
since  the  early  spring  of  last  year.  IndLStnal 
production  rose  appreciably  further  in 
December  and  January  Housing  starts 
declined  somewhat  in  December  but  were  up 
substantially  on  balance  in  the  fourth  quarter. 
Consumer  spending  advanced  considerahly 
in  the  fourth  quarter,  in  part  reflecting 
stronger  sales  of  durable  goods.  Indicators  of 
business  capital  spending  suggest  some 
weakening  in  recent  months.  The  nominal 
U.S.  merchandise  trade  deficit  was  slightly 
larger  on  average  in  October  and  November 
than  in  the  third  quarter.  The  latest 
information  on  prices  suggests  little  change 
from  recent  trends,  while  wages  have  tended 
to  accelerate. 

The  Federal  funds  rate  and  Treasury  bill 
rates  have  risen  since  the  Committee  meeting 
in  mid-December:  other  short-term  interest 
rates  are  generally  unchanged  to  somewhat 
lower.  Bond  yields  have  declined  somewhat. 
In  foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  in  terms  of  the 
other  G-10  currencies  ruse  substantially  o\er 
the  intermeeting  period. 

M2  and  M3  weakened  appreciably  in 
January,  especially  M2,  For  the  year  1988,  M2 
expanded  at  a  rate  a  little  below,  and  M3  at  a 
rate  around,  the  midpoint  of  the  ranges 
established  by  the  Committee,  Ml  has 
clidiiged  little  on  balance  over  the  past 
several  months:  it  grew  about  iV*  percent  in 
1988.  Expan^ioii  of  total  domestic 
nonfinancial  debt  appears  to  have  moderated 
somewhat  in  1988  to  a  pace  around  the 
midpoint  of  the  Committee's  monitoring  range 
for  the  year. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability,  promote  growth  in 
output  on  a  sustainable  basis,  and  contribute 
to  an  improved  pattern  of  international 
transactions.  In  furtherance  of  these 
objectives,  the  Committee  at  this  meeting 
reaffirmed  its  decision  of  late  June  to  lower 
the  ranges  for  growth  of  M2  and  M3  to  3  to  7 
percent  and  3'*2  to  7  4  percent,  respectively, 
measured  from  the  fourth  quarter  of  1988  to 
the  fourth  quarter  of  1989.  The  monitoring 
range  for  growth  of  total  domestic 
nonfinancial  debt  was  set  at  B^  to  lO'/i 
percent  for  the  year  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  movements  in  their 
velocities,  developments  in  the  econom.y  and 
financial  markets,  and  progress  toward  price 
level  stability. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 


'  Ccpiei  of  the  record  of  polit  >  actions  of  Ihf 
Committee  for  the  meeting  of  February  7-fl.  1969. 
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are  available  upon  request  to  Tht  Board  of 
Covnmors  of  the  Federal  Reserve  System. 
VVash]ngton.  DC  20551, 


reserve  posUions,  Taking  account  of 
indications  of  inflationary  pressures,  the 
strength  of  the  business  expansion,  the 
behavior  nf  the  monetary  aggregates,  and 
dnelopments  in  foreign  exchange  and 
domestic  financial  markets,  somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might,  he  acceptable 
in  the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expe(,ted  to  be 
consistent  with  growth  of  ,V12  and  M3  over 
the  period  from  December  through  March  at 
annual  rates  of  about  2  and  3'/4  percent, 
respectively  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  dunng  the  period  before 
the  next  meeting  are  likely  to  be  associated 
w  ith  a  federal  funds  rate  persistently  outside 
8  range  of  7  to  11  percent. 

By  order  of  the  Federal  Open  Market 
Committee.  April  21, 1989. 
Normand  Bernard, 

Ass:siuni  St'cretary.  Federal  Open  Market 
Committee. 
|FR  Doc.  89-10306  Filed  ♦-2»-89;  8:45  am) 
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Blairstown  Bancorp.  Inc..  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
t:  ivp  applied  for  the  Board's  approval 
iiniior  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  22,1 14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  18. 
1989, 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

;.  Blairstown  Bancorp,  Inc., 
Blairstown,  Iowa;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Benton 
County  State  Bank.  Blairstown.  Iowa. 

B.  Federal  Reserve  Bank  of 
Mumeapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  State  Bankshares.  Inc.,  Fargo.  North 
Dakota;  to  become  a  bank  holding 
company  by  acquiring  87.44  percent  of 
the  voting  shares  of  State  Bank  of  Fargo. 
North  Dakota,  and  92.54  percent  of  the 
voting  shares  of  First  State  Bank  of 
West  Fargo.  West  Fargo.  North  Dakota. 

Board  of  Governors  of  the  Federal  Ri-serve 
System.  April  24. 1989. 
{ennifer  |.  (ohiuon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-10298  Filed  4-28-89;  6:45  am] 
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C-'fTipagnie  Fianciere  Ce  Sue,* 
Acquisition  of  Con^pany  F  ">QaQi-'d  ^-i 
Permissible  Nonbanking  t^c'.:'..:-.i-s 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U,S,C. 
1843(c)(8)]  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oftices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofPices  of  the  Board  of 
Governors  not  later  than  May  19,  1989. 

A.  Federal  Rsserva  Bank  of  New  York 
(William  L  Rutledse.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10O45: 

1.  Compagnie  Financiers  de  Suez, 
Pans.  France,  and  Banque  Indosuez. 
Paris.  France;  to  acquire  Daniel  Breen  & 
Company,  Houston,  Texas,  and  thereby 
engage  in  providing  portfi'lio  investment 
advice  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y 

Board  of  GovBraors  of  ihe  Federal  Reserve 
System,  April  24,  lS«a 

|«nnifer  ).  [ohnson. 

Associate  Secrptary  of  the  Board. 

[FR  Doc.  89-10299  Filpd  4-28-R9:  B  45  amj 
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First  National  Bancshares  Corp.  et  al.; 
App«catlons  To  Engage  d«  Novo  in 
Permissit><e  NonbanUng  Acttvities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  255.23(a)(1)  of  the  Boards  Regulation 

Y  (12  cm  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a)l  tc  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects.  Buch 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest.-!,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  que-'tion  must  be 
accompanied  by  a  statpment  of  the 
reasons  a  written  prfsenttition  would 
not  suffice  in  liou  of  a  hearinc. 
IdtTitifying  specifically  any  questions  of 
f-ir.t  that  are  in  dispute,  summanrmg  the 


evidence  that  wouhl  he  presented  at  a 
hearing,  and  mdicatinjj  how  the  party 
commenting  would  be  agj<r;eved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  Inter  than  May  19.  1989 

A.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  Prt!Sidentj  411 
Locust  Strett.  St.  Louis,  Missouri  63166: 

1.  First  l\'aCu>nal  Buncsharvs 
Corporation.  Jackson.  Tennes.-^ee,  to 
engage  de  noviy  in  deHling  in  rertifirates 
of  deposit  issued  bv  its  subsidiary  hank 
pursuant  to  §  2:52,S(hi(lB)  of  the  Board's 
Rps(ulati(,n  V 

2.  Litierty  .\'ationaI  Bancorp.  Inc.. 
Louisville,  Kentucky:  to  expand  the 
geotfraphic  scope  of  the  following 
activities  which  have  already  been 
approved  fnr  its  subsidiary,  Liberty 
Kmancial  Services.  Inc.,  Louisville. 
Kentucky:  making,  acquiring,  and 
servicing  loans  and  other  extensions  of 
credit  for  its  own  account  and  for  the 
account  of  others  pursuant  to 

5  225.25(b|(l|:  operating  an  industrial 
bank,  Morns  Plan  bank  or  industrial 
loan  compuny  as  authorized  under  state 
law  pursuant  to  §  225,25fh)(2):  acting  as 
principal,  agent  or  broker  for  insurance 
(including  home  mortsage  redemption 
insurance  pursuant  to  I  225,2.'i(b)(8)(i); 
acting  as  a^ent  or  broker  for  in.surance 
directly  related  to  an  extension  of  credit 
by  a  finance  compony  that  is  a 
subsidiary  of  Applicant  pursuant  to 
5  225,25(b](8)fn)  of  the  Board's 
Regulation  Y  These  activities  will  be 
conducted  in  the  State  of  Kentucky  and 
all  states  contiguous  to  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
Syslsm,  April  24.  1989 
lennifer  ).  ]ohiuoa. 
Associate  Secretary  of  the  Board. 
[FR  Due.  89-10300  Filed  4-2ft-8»;  8:45  am] 
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Change  in  Bank  Control  Acquisitions 
of  Stiares  of  Banks  or  Bank  Holding 
Companies;  Francis  IMaione  et  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Art  (12  U  S  C  181~li)l  and 
J  225  41  of  the  Board's  ReKulation  Y  (12 
CFR  225  41!  to  acquire  a  b;ink  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C,  1917(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 


for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
no  later  than  May  12. 1989. 

A  Federal  Resen-e  bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
Resident)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

/  Francis  Malone.  Oldham,  South 
Dakota:  to  retain  his  increased 
ownership  of  30.95  percent  of  the  voting 
shares  of  the  Consolidated  Holding 
Company,  Oldham.  South  Dakota,  and 
thereby  indirectly  acquire  American 
State  Bank.  Oldham,  South  Dakota. 

B  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Meh'in  Victor  Federer,  Cheyenne 
Wyoming:  to  acquire  an  additonal  1.55 
percent  for  a  total  of  17.83:  and  Margie 
Federer,  Trustee,  to  retain  0.93  percent 
of  the  voting  shares  of  Equality 
Bankshares.  Cheyenne,  Wyoming,  and 
thereby  indirectly  acquire  The  Equality 
State  Bank.  Cheyenne,  Wyoming: 
Pioneer  Bank  of  Evanston.  Evanston, 
Wyoming;  Equality  Bank  of  Evansville, 
Evansville,  Wyoming;  and  First  State 
Bank  of  Lyman.  Lyman.  Wyoming. 

2.  Don  E.  Hylton,  Overbrook.  Kansas; 
to  acquire  an  additional  0.61  percent  of 
the  voting  shares  of  Overbrook 
Bankshares,  Inc..  Overbrook,  Kansas, 
for  a  total  of  18.96  precenf  and  thereby 
indirectly  acquire  First  Security  Bank. 
Overbrook,  Kansas. 

J.  Don  E.  Hylton,  Overbrook,  Kansas; 
to  acquire  an  additonal  3.24  percent  of 
the  voting  shares  of  Carbondale 
Bankshares,  Inc..  Carbondale.  Kansas, 
for  a  total  of  18.73  percent,  and  thereby 
indirectly  acquire  State  Bank  of 
Carbondale,  Carbondale,  Kansas. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Norman  D.  Oswald.  Duncanville, 
Texas;  to  acquire  22.40  percent  ot  the 
voting  shares  of  Metroplex  Bancshares. 
Inc..  Dallas,  Texas,  and  thereby 
indirectly  acquire  Bent  Tree  National 
Bank,  Addison.  Texas:  Bank  of  Los 
Colinas.  N.A.,  Irving.  Texas;  and 
Gleneagles  National  Bank,  Piano.  Texas. 

D  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W,  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

/.  Richard  M  and  Rebecca  I  Ad/er 
Trust,  Los  Angeles.  California:  to 
acquire  14  percent  of  the  voting  shares 
of  APSB  Bancorp.  Los  Angeles. 
California,  and  thereby  indirectly 


acquire  American  Pacific  State  Bank. 
Los  Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  24,  1989 
lennifer  J.  |oiinson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-10301  Filed  4-28-89;  8:45  a.m.) 
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FEDERAL  TRADE  COMIMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  tht  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register 

The  following  trans.ictions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Teriwi- 
NATiON  Between:  040389  and  041489 


Name  ot  Acquiring  Pefson. 

Name  of  Acqured  PefSon. 

Name  ot  Acquired  Entity 


PMN 
Number 


Date 
Terminat- 
ed 


Ptiilip    E.    Kamins,    VanLeer 

Group   Fourxlation,    Keyes 

Fibre  Compar^y 89-1247     04/03/89 

Capital   Hokhng  Corporatioo. 

General  Electric  Company, 

Montgomery    Ward    Insur- 

arKe  Company 89-1301     04/03/89 

International  Semi-Tech 

Microelectronics,    Inc.   Bit- 

zenan     Partners     Limited 

Partnerslup  1,  The  Singer 

Company 89-1315     04/03/89 

CaprtaJ  Holding  Corporation. 

Bernard  F  Brennan,  Mont- 

gofr>ery     Ward     Insurance 

Company |  89-1327     04/03/89 

DC    Partners    1,    LP .    The  I 

Cherokee      Group,       The 

CheroKee  Group i  89-1363     04/03/89 


Transactions  Granted  Early  Termi- 
nation Between:  040389  and 
041489— Continued 


Name  of  Acquirma  Person, 

Name  ot  Acootred  Persor,, 

Name  of  Aojured  Entity 


PMN 
Numtjei 


Phifip    D     Marelta.    Pinnacle 
Broadcasting        Company. 
Inc ,    George    G     Beasley    ' 
Beasley    Broadcasting    of 

South  Carolina.  Inc ,  89-1391 

Ronald  0  Perelman,  The 
Coteman  Comparry.  Inc. 
The    Coleman    Company. 

Inc 89-1463 

Contei     Corporation.     United 

Tele<x)mmunications.     inc., 

united  telephone  Company 

of  Iowa 89-1096 

United    Telecommunications. 

Inc.     Conlel     Corporation. 

ijsniel  of  Kansas.  Inc   and 

Th«    Kansas    Slate    Tele- 
phone           89-1099 

Masco  Industries,  inc .  Frank 

I    and  Virginia  J   Warchol. 

vacumet  Finishing,  Inc 89-1277 

Rite  Aid  Corporatiof),  imasco 

bmiled.     The    Lane    Dmg 

Company  89-1266 

NKC,     Inc,     MEH    Atfitiales. 

Inc.,   MettKidist- Evangelical 

Hospital  Foundation,  Inc 89-1296 

Thermadyne  Industnes  Cor- 
poration,   Clarke    Holdings 

QxpoiatioR,    Clarke   n<M- 

ings  Corpi>ation 89-1317 

WAG  Acquisition  Corp..  Ttier- 

madvne     indusCies,     Inc., 

Thermadyne         Industnes, 

Inc 89-1318 

Oartie  Hotdings  Corporation, 

MAG      Acouisition     Corp., 

MAG  Acquisition  Corp 89-1319 

Zephyr   Medical   Corporation, 

Nu-Med,  Inc     Coast  Plaza 

Medical  Center,  Inc 89-1328 

Soco     Holdings     Inc.     NRM 

Energy      Gompanv.      LP., 

NRM  Operating  Company. 

LP  89-1348 

Warburg,       Pincus       Capital 

Company    L  P  ,  TF  Invest- 
ments   Inc     Allied  Clinical 

Laboratories,  inc  89-1364 

Becton  Dickinson  and  Com- 
pany   Marion  Laboratories, 

Inc  .    Manon    Laboratories, 

Inc  (Scientific  DrvisKXi)    89-0518 

BSH  International  PLC.  Em- 
erson Electric  Co.  Elec- 
tronics Components  Busi- 
ness   89-1312 

Emerson    Electric    Co,    BSR 

Intematonal      PLC,      BSR 

International  PLC    89-1313 

Jean-Noel      Bongram,      Alta- 

Dena   Certified   Dairy,   Inc., 

Alta-Dena    Certified    Dairy. 

Inc  89-1337 

Jean-Noel     Bongiain.     Alta- 

Oena  Certified  Dairy,  LP., 

Alta-I3ena    Certrfiod    Dairy. 

LP 69-1338 

Waste     Management      inc.. 

ADT    Limited,    Ever-Greeo 

Corp 89-1380 

Kitz      CorporatKjn.      CHICO 

Hotel    Associates    i,    L  P.. 

CRiCO  Hotel  Associates  I, 

LP „ „ 89-1395 


Date 

''errnir-.al- 


04,'03/89 
04/03/89 
04/05/89 

04/05/89 
04/05/89 
04/06/89 
04/06/89 

04/06/69 

04/06/89 
04/06/89 
04/06/B9 

04/06/89 

04/06/89 

04/07/89 

04/07/89 
04/07/89 

04/07/88 

04/07/89 
04/07/89 

04/07/89 


TRANSACTIONS    GRANTED    EARLV    TeRMi 

NATION      Between:      040389      anc 
041489— Continued 


Name  o'  Acquiring  Parson, 

Name  oi  Acquirad  Perton. 

Nameo<  Acqured  ErWy 


SEI  Corporatioa  National 
FSI,  Inc..  National  FSI.  Inc  - 

Zurich  Insuranca  Company. 
American  Gerteral  Corpo- 
ration, Maryland  Casually 
Company 

Tosco  Corporation,  John  J 
Lee.  GP  Acqwsition  Corp.... 

John  J  Lea,  GP  Ksqjutbon 
Corporatkyt.  GP  Acqtssi- 
tion  Corporation 

ARTRA  GROUP  Incorporat- 
ed. Salomon  Inc..  Errteraid 
AoqiMrtion  Corp 

Salomon  Inc.,  Ertvirodyn*  In- 
dustnes. Irtc..  Enwodyne 
Industries,  Inc 

Pnme  Motor  Inns,  Inc.,  Sar- 
vico,  Irx:.,  Servico,  kx: 

Bernard  L  Sctiwartz.  Loral 
Corporation.  Kraali  Brak- 
ing Systems  Dmsnn 
("ABS")  &  Er>gneered 

Southeast  Banking  Corpora- 
tion. Freedom  Savings  and 
Loan  Association.  Free- 
dom Savings  and  Loan  As- 
sociation  

VMS  Capital  Holdings  Limii- 
ed  Partnersh*),  CSX  Cor- 
poration, Ra*resorts.  Inc.. 
Rockretons  (UK.),  Caneel 
Bay 

The  Standard  Products  Com- 
pany. Jay  C.  Thompaon 
and  Dome  A  Tfiompsoa 
Holm  Industnes,  Inc 

Cypnn  Minerals  Company. 
Bruce  Sct^erkng.  Tnistee/ 
Banknvtcy-Reserve  Mining 
Company.  Reserve  Mirwig 
Company 

CS  Holding.  Credrt  Suese, 
Credrt  Suisse 

Adam  Young,  c/0  Yoong 
Broadcasting.  Inc..  Knight- 
Ridder.  Inc..  Kntght-Ridder 
Broadcasting.  Irx: 

Kawasaki  Steel  Corporation. 
Armco,  Inc..  Eastern  Steel 
Division 

RonaW  O  Perelman.  The 
Coleman  Company,  Inc., 
The  Coleman  Company, 
Inc 

A.  Jerrold  Perenchw,  Reco 
Land  Corporation,  Reoo 
Land  Corporation 

Bilzerian  Partners  Umiled 
Partnership  1.  international 
Semi- Tech  Microelectrtxv 
ics  kx..  Singer  Furniture 
Compare 

U.S.  Resource  Corporatioa 
J.  Crew  Group.  Inc.,  Popu- 
lar Ck*  Plan,  Inc 

General  Development  Corpo- 
ration. Ralph  Mann.  Glen 

Ivy  Financial  Group.  Inc 

Jefferson  Smurtit  Group  pIc, 
Muro  Barrevo  Gonzalez. 
Cartonera  Naoonat,  Inc 
and  Packaging  Untmiied, 
Inc- 


PMN 
Nuntwr 


89-1401 

89-1402 
89-1403 

89-1406 

89-1410 

89-1411 
89-1417 

89-1419 

89-1421 

89-1423 
89-1440 

89-1455 
89-1332 


Dale 

Tarminat 

ad 


04/07/66 

04/07/89 
04/07/89 

04/07/89 

04/07/89 

04/07/89 
04/07/89 

04/07/89 

04/07/89 

04/07/89 
04/07/89 

04/07/89 
04/10/89 


89-1422  04/10/89 

I 

89-1298  '  04/11/89 


69-1397 
89-1409 

89-1418 
89-1424 
89-1345 

89-1433 


04/11/89 
04/11/89 

04/11/89 
04/11/80 
04/12/69 

04/12/89 


•»!/^, 
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Transactions  Granted  Early  Termi- 
nation Between:  040389  and 
041489— Continued 


Umrm  ol  Acqunna  Pwton. 

Harm  o*  Aajurwd  P«f*3n, 

Nam*  o<  Acqur»d  Enoty 


PVN 
Number 


Date 

Tirmmat- 

M 


Laggefl  &   Plan,   (fx:.,   TnM  ' 

vmuf  Win  o(  Mac  Laww. 

Wetoater  Spong  Co  Inc I  89-1302 

Wamar  Comfnur»catX)na  inc 

OnaOnn  indua^iaa.  mc. 

BMC.  Ire  ,  89-1303 

Heokel      KGaA,      Quarrtum 

OmnctI         CorpofaBon.  I 

Ern«ry  Dnrtawo  

Masco  Corporatxx^.  UnvamJ 

Rjrralira  UmMd.  Uravarsal 

Fumiuxa  Lmirtad  ..._ _... 

Ganarai  Motor*  Corporaoon. 

OanaraJ  lnaa\tfTiant  Corpo- 

ratloo.  Sytati.  Irv; 

Tha  Diana  CorporaOorv  Cratg 

J.    Waftar   (89-1399)   wid 

Richart    V     Dotoba    (89- 

1400).     Qanarai     NovMy 

Co,  Inc 

T>>a  Diana  Conxnflorv  Rich- 
ard   V     Dotiba.    QanarM 

No»a«y  Co..  Inc - „|  89-1400 

ASEA  AS.  Emaraon  Eiactrtc 

Co..  Emaraoo  El«ctnc  Co  .....j  89-1413 
B8C  Brown  Bovan  Ltd..  Em- 
araon Elactnc  Ca,  En»ar-  | 

aon  Elacaic  Co _ ^  89-1414 

John  Witay  A  Sona.  Inc..  Mr   | 

Alan  R.  uaa.  Aian  R.  baa,  ! 

me _._ (  89-1432 

LTU    Lufttranapon-umamah-  { 

man    QnOH    ft    Co.    KG. 

UAL    Corporation.    United  i 

A*  unaa.  Inc i  89-1467 

Amencan  Expreaa  Company,  i 

Vamon  K  Davidaon  {ami  \ 

AW      Koaio«f).      Appwal  I 

Marketing  Induatnea,  Inc !  89-1441 

Aniancan  Expraaa  Company.  > 

Alan  w    Koaton    Apparw  i 

MarKMng  Induavwa.  inc. ... 
Famous     Raataurants     mc.. 

Imaaoo     Lrvtad.     certain 

asaats  o(  Caaa  Lupita  Raa- 
taurants, Inc  _..., 

PnfTwnca    Corporalxjn.    Corv 

iro*       Data      Corporatwo. 

ACTION  Data  Servicaa 

The    Retail    Property    Trust. 

Betr-Oafc       Court,       Ltd.. 

Soijtnem  Poplar  Company  ,^  89-1470  ;  04/14/89 
Dav<d    A.    Sabey.    Baari    0  i 

Vyzis.      F4N      AoQusition 

Corp.. 89-1487     04/14/89 


04/13/89 
04/13/89 
89-1330     04/13/89 

89-1355  I  04/13/89 

I 

89-1358  04/13/89 

I 
89-1399  04/13/89 
I 
i 
'  04/13/89 

I 

!  04/13/69 

04/13/89 

I  04/13/89 

04/13/89 
04/14/89 


89-1442  04/14/89 


04/14/89 


89-1465     04/14/39 


FOB  FURTMER  INPORMATIOM  COWTACT: 

Sandra  M  Pea>.  Contact 
Representative,  PTcmerger  Notification 
Office,  Bureau  of  Competition.  Room 
303,  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  326-3100. 

B>  tlirei  Hon  of  the  Corr.mjsaion. 

Donald  S.  Clark, 

Secretary. 

\VR  noc.  89-10274  Filed  4-28-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

Availability  of  Funds  for 
Demonstration  Grants  to  Determine 
ttie  Feasibility  of  Linldng  Community- 
based  Primal  y  Care  and  Drug  Abuse 
Treatment 

AQENCY:  Health  Resources  and  Services 

Administration.  lUiS. 

ACTION:  Notice  of  available  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $9  million  in  Fiscal  Year 
1989  for  grants  to  combat  the  spread  of 
the  human  immunodeficiency  vims 
(HIV)  by  expanding  and  improving 
health  care  service  programs  that 
integrate  comprehensive  primary  health 
care  and  intravenous  drug  abuse 
treatment.  The  grants  will  be  awarded 
under  the  provisions  of  the  Departments 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Acts,  1989.  Pub.  L  100- 
438.  and  section  301  of  the  Public  Health 
Service  Act.  as  amended. 

The  demonstration  program,  a 
collaborative  effort  of  the  Bureau  of 
Health  Care  Delivery  and  Assistance 
(BHCDA).  HRSA.  and  the  National 
Institute  on  Drug  Abuse  (NIDA), 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA),  seeks  to 
combat  the  spread  of  HIV,  as  well  as 
HIV-associated  morbidity  and  mortality, 
by  increasing  the  capacity  and 
improving  the  effectiveness  of 
intravenous  drug  abuse  treatment  by 
loining  primary  health  care  and  drug 
abuse  treatment  to  form  a 
comprehensiv  p,  integrated  service 
delivery  motiel.  Intravenous  drug 
abusers,  their  sexual  pcrlners  and  their 
children  who  are  most  at  nsk  to  incur 
mfection  or  spread  HIV  comprise  the 
target  group. 

For-profit  or  not-for-profit  private 
organizations  and  public  entities, 
including  State  and  local  governmental 
agencies,  are  eligible  applicants.  Priority 
consideration  will  be  given  to  applicants 
who  will  best  demonstrate  integrative 
relationships  between  cnmmunity-bascd 
primary  health  care  org.inizations  and 
drug  abuse  treatment  programs  for  the 
delivery  of  primary  health  care  to 
intravenous  drug  abusers.  These 
integrative  relationships  should  include 
close  working  relationships  with  local 
health  departments. 
DATE:  To  be  considered,  grant 
apphcations  must  be  received  by  the 
Grants  Management  Officer  by  July  1, 


1989.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  Received  on  or  before  the 
deadline  date;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee. 

A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late  and 
will  be  returned  to  the  applicant. 

ADORCSS:  Application  kits  (Form  PHS 
5161-1  with  revised  facesheet  DHHS 
Form  424,  as  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  034&-0006)  may  be  obtained 
from,  and  completed  applications  should 
be  mailed  to.  Grants  Management 
Office,  Bureau  of  Health  Care  Delivery 
and  Assistance,  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  8A-17.  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
telephone  (301)  443-3476.  For  general 
information  on  this  demonstration 
program,  contact  Joan  HoUoway, 
telephone  (301)  443-8134, 

8tJPP1.EMENTARY  INFORMATION:  The 

linking  of  comprehensive  primary  health 
care  and  drug  abuse  treatment  can 
expand  and  Improve  the  effectiveness  of 
intravenous  drug  abuse  treatment  and 
reduce  the  spread  of  HIV  and  help 
prevent  and  control  infectious  diseases 
associated  with  HTV  infection  among  IV 
drug  abusers.  This  more  comprehensive 
approach  for  the  delivery  of  health  care 
to  individuals  who  suffer  from  addictive 
disorders  offers  Intravenous  drug 
abusers  additional  points  of  access  into 
drug  treatment  and  broadens  their 
opportunities  for  health  care  during 
treatment  or  as  part  of  an  afterceire 
program.  And  it  can  greatly  assist  in 
efforts  to  reach  other  individuals  who 
are  at  high  risk  for  contracting  or 
spreading  HIV  infection. 

Various  approaches  for  providing 
integrated  services  may  be  proposed. 
Some  examples  of  service  dehvery 
models  are: 

•  Provision  of  drug  abuse  treatment 
services  within  a  wide  variety  of 
comprehensive  primary  health  care 
settings: 

•  Provision  of  primary  health  care 
Within  drug  abuse  treatment  programs; 
and 

•  Risk  assessment  to  identify 
intravenous  drug  abusers  within  the 
population  served  by  primary  care 
providers,  counseling  and  referral  to 
dnig  abuse  treatment  programs  for 


specialty  care,  and  followup  in  the 
primary  health  care  setting. 

Each  grant  may  be  approved  for  a 
project  period  of  up  to  3  years  to  cover 
the  duration  of  the  demonstration 
program.  However,  funding  will  be 
provided  for  12-month  budget  periods. 
consistent  with  available 
appropriations.  Currently,  $9,015,000  is 
available  for  funding  the  first  year  of  the 
demonstration  program.  HRSA 
anticipates  that  approximately  10  to  20 
projects  will  be  funded  under  this 
announcement.  The  range  of  project 
support  may  vary  considerably, 
depending  upon  the  number  of 
individuals  who  will  receive  care 
through  the  integrated  program  and  the 
treatment  modalities  chosen. 

Applicants  should  note  that  priority 
consideration  will  be  given  to  proposals 
for  the  delivery  of  care  on  an  outpatient 
basis  so  that  the  greatest  number  of 
demonstration  programs  can  be  funded 
from  the  limited  amount  of  funds 
available. 

Grant  Requiremeots 

Grants  must  be  used  to  deliver 
comprehensive  primary  health  care  and 
drug  abuse  treatment  to  intravenous 
drug  abusers  in  an  integrated  manner. 
The  program  of  services  must  be 
managed  through  team-oriented  case 
management  or  similar  care 
coordination  systems  to  effectively 
integrate  primary  health  care  and  drag 
abuse  treatment.  Grants  will  be  limited 
to  projects  designed  to  target 
communities  with  high  concentrations  of 
intravenous  drug  abusers.  Grantees 
must  use  community-based  service 
components  that  are  experienced  in 
primary  health  care,  drag  abuse 
treatment,  and  case  management 
delivery  systems.  (Community-based 
organizations  are  characterized  hy  the 
significant  participation  of  community  or 
consumer  members  in  the  planning, 
management,  monitoring  and  evaluation 
of  the  services  provided  to  ensure  that 
the  program  of  care  is  culturally 
appropriate  and  accommodates  the 
needs  of  special  populations.) 

Criteria  for  Evaluating  .Applications 

Each  application  must  contair.  a 
tlescription  of  the  purpc/ses  for  which 
the  applicant  expects  to  expend  the 
grant  funds. 

The  description  of  purposes  must 
include  information  relating  to  the 
programs  and  activities  to  be  supported 
and  the  services  to  be  provided,  the 
number  of  individufils  who  will  receive 
services  under  the  grant,  a  description  of 
intended  expenditures,  including  the 
average  costs  of  providing  services  to 
each  individual,  and  a  description  of  the 


manner  in  which  primary  health  care 
and  drag  abuse  treatment  programs  and 
activities  will  be  linked 

The  BHCD.'^  will  conduct  an  objective 
re\'iew  of  applications  that  are  received 
and  considered  timely.  In  its  review  of 
applications  for  gr?.nl  support.  BHCDA 
will  consider  the  extent  to  which  an 
application  addresses: 

a.  Experience  of  the  applicant  and 
community-based  components  in 
providing  primary  heahh  care  and  dmg 
abuse  treatment  services  to  high  nsk 
individuals: 

b.  Extent  to  which  the  program  will 
demonstrate  innovative  approaches  for 
linking  primary  health  care  and  drug 
abuse  treatment  services; 

c.  Extent  to  which  the  program  will 
offer  new  sennces  to  the  target 
population  through  the  integration  of 
comprehensive  primary  health  c;are  and 
drug  abuse  treatment; 

d.  Extent  to  which  grant  resources  will 
be  used  for  the  provision  of  services  in  a 
community-based  setting: 

e  Identification  of  the  target 
population,  the  level  of  intravenous  drug 
abuse,  and  the  extent  of  need  thnt  is  not 
being  met; 

f  The  scope  of  primar>'  htalth  care 
services  to  be  offered; 

g.  How  the  integration  and  delivery  of 
comprehensive  pnma.'-y  health  care  and 
drug  abuse  treatment  will  be 
accomplished; 

h  Extent  to  which  linkages  between 
primary  health  c^re  and  drag  abuse 
treatment  services  will  be  established 
and  maintained; 

1.  Extent  to  which  intravenous  drag 
abusers  will  receive  primary  health  care 
and  drag  abuse  services; 

j.  Extent  to  which  HlV/AlDS 
prevention  will  be  provided  on  site,  such 
as  nsk  reduction  counseling,  HIV 
counseling  and  testing,  partner 
notification,  tuberculosis  evaluation  for 
IV  drag  abusers  and  preventive 
tuberculosis  prophylaxis,  contraceptive 
services  for  infected  women, 
reinforcement  of  safe  behavior  in 
followup  sessions  with  infected  persons 
and  their  sex  partners,  which  could 
include  peer-group  support,  and 
diagnosis  and  treatment  of  sexually 
transmitted  diseases; 

k.  the  internal  procedures  the 
applicant  will  employ  for  program 
development  and  monitoring  to  ensure 
achievement  of  goals  and  fmancial 
management. 

Award  Criliera 

Applicants  will  be  judged  on  the 
quality  of  their  design  for  linking 
services,  their  experience  with 
community-based  delivery  systems,  their 
ability  to  ensure  client  confidentiality. 


and  the  extent  of  the  intravenous  drug 
abuse  problem  in  the  area  being  served. 

Other  Award  InformatioD 

The  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  and  45  CFR  Part 
100.  Grant  awards  will  be  made  subject 
to  the  provisions  of  the  Public  Health 
Service  Grants  Policy  Statement  and  to 
45  CFR  Parts  74  and  92.  An  independent 
evaluation  of  this  linkage  demonstration 
program  will  be  conducted  by 
ADAMHA  in  cooperation  with  HRSA. 
All  grantees  will  be  required  to 
cooperate  with  the  evaluation. 

&(ecutive  Order  12372  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application  kil 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  a  review  8>'Btem 
and  will  identify  a  point  of  contact  in 
each  State  for  the  review. 

Since  60  days  are  allowed  for  this 
review,  applicants  are  advised  to 
Hiscii.^s  pr:-yirrtg  with,  and  provide 
I  ifii.  ,^  if  tin  r  i^pplications  to.  contact 
points  as  early  as  possible.  At  the  latest, 
an  applicant  should  provide  the 
application  to  the  State  for  review  at  the 
same  time  it  is  submitted  to  the  BHCDA. 

Catalog  of  Federal  Domestic  Assistance:  In 
the  OMB  Catalog  of  Federal  Domestic 
Assistance,  this  Demonstration  Grant 
Program  is  listed  as  Number  13.177. 

Hatpd  .Ar-'  2^.  1989, 

Ii)hn  H   K.i!l.s<;>. 

Acting  Administrator. 

(FR  rVf-  so  10327  Filed  4-2»-89:  &45  amj 
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DEPARTMENT  OF  THF  l^^TRIOR 

Bu'eau  of  Lane  Ma.nijgf-fnenI 
AK  ■•9i9-:'9-4213-021 

Ncr-tfiern  A  oS*<3  Act .■\.:'ry  Council; 
Meeting 

A  public  meeting  of  the  Northern 
Alaska  Advisory  Council  will  be  held  al 
the  BLM's  Fairbanks  Office  Building  on 
Thursday,  June  1, 1989.  The  meeting  will 
start  at  8:30  a.m.  and  end  at  5  p.m. 
Comments  from  the  public  will  be 
accepted  from  1  to  2  p.m.:  written 
comments  may  be  submitted. 

During  the  meeting  the  Council  will 
discuss  BLM's  recreation  management 
program  and  3809  surface  management 
program  in  northern  Alaska. 

For  information  contact  the  Public 
Affairs  Office,  Bureau  of  Land 
Management.  1150  University  Avenue. 
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Environmental  Staff,  L'tah  Projects 
r\et:. —   n.,„,.„ 


I  fkr^i  *    n  -»r.     .,  .  f-  r. 


western  bank  of  the  Hudson  River  from        Line  i  rairu  and  Cicnci.il  Di  v  tption 


r^  It'll 
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Fairbanks.  Alaska  99709,  telephone  (907) 

474-2231. 

M.  Thomu  D«an, 

Designated  District  Manager.  Northern 

Alaska  Advisory  Council. 

Apnl  20.  1989. 

[FR  Doc.  89-10192  Filed  4-28-59:  8:4,';  am] 

MUJNaCOM  «aiO-«4-M 

Bureau  of  Reclamation  I 

[INT-0ES-«9-«l 

AB  Lateral  Hydropower  Facility, 
Ur>compah4re  Valley  Hydropower 
Protect,  Colorado 

AGENCY:  Bureau  of  Reclamation, 

Department  of  the  Interior 

ACTIOM:  Notice  of  public  hearings.  LNT- 

DES-e9-8. 

SUMMAKy;  Pursuant  to  section  102[2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has 
prepared  a  draft  environmental  imp;iLt 
statement  (DEIS)  for  the  AB  Lateral 
Hydropower  Facility,  Uncompahgre 
Valley  Hydropower  Project.  Colorado 
This  statement  (INT-DES-89-«.  d.ited 
April  19.  1989)  was  made  avail.ih!°  to 
the  public  on  April  24.  1989, 

The  DEIS  analyzes  impacts  of 
alternatives  to  develop  hydropower 
facilities  on  the  L'ncompaghe  Valley 
Reclamation  Proiect  in  Montrose  and 
Delia  Counties,  Colorado. 
DATES:  Public  hearings  will  be  held  in 
Denver,  Montrose,  and  Delta.  Colorado, 
on  May  30,  31  and  [une  1. 1989, 
respectively.  Each  hearing  wil  begin  at  7 
p.m.  and  will  be  scheduled  to  end  at  9:30 
p,m. 

A00RES8ESS:  The  hearing  in  the  Denver 
area  will  be  held  at:  Sheraton  Hotel  and 
Conference  Center,  360  Union 
Boult'v  jr;!.  Lakcwood,  Colorado.  The 
heiiring  in  Montrose  will  be  held  at: 
Colorado-Ute  Conference  Center.  134.5 
South  Townsend  Avenue,  Montrose, 
Colorado.  The  hearing  m  Delta  will  be 
held  at:  Delta  High  School  Cdfe'onum, 
1400  Pioneer  Road,  Delta.  ColoraJi). 
FOR  FUfrrHER  INFORMATION  CONTACT. 
Mr.  Harold  Sersland  (Regional 
Environmental  Officer,  Upper  Colorado 
Region.  Salt  Lake  City,  Utah],  (8011  524- 
5580;  or  Mr.  Steve  McCall 
(pjivironmental  Specialist.  Grand 
Junction  Projects  Office,  Grand  junction, 
Colorado),  (303)  248-6105  (after  May  15. 
call  (303)  248-0600). 
8UPPUMENTARY  INFORMATION:  These 
hearings  are  designed  to  receive  views 
and  comments  relating  to  the 
environmental  impacts  of  the  AB  Lateral 
Facility  from  interested  organizations 


and  individuals.  Oral  statements  at  the 
hearings  will  be  limited  to  a  period  of  10 
minutes  per  speaker  Speakers  cannot 
combinme  times  to  obtain  a  longer  oral 
presentation  and  will  not  be  allowed  to 
trade  their  scheduled  time  with  somone 
else  However,  the  person  authorized  to 
conduct  the  hearings  may  allow 
speakers  to  provide  additional  oral 
comments  after  all  persons  wishing  to 
comment  have  been  heard. 

Speakers  will  be  scheduled  according 
to  their  time  preference,  if  any, 
requested  by  letter  or  telephone. 
Speakers  not  present  when  called  will 
lose  their  privileges  m  the  schedule 
order,  and  their  names  will  be  recalled 
at  the  end  of  the  scheduled  speakers. 
Requests  for  scheduled  presentations 
will  be  accepted  until  4  p,m,  on  May  25. 
1989.  Any  subsequent  requests  will  be 
handled  on  a  first-come,  first-served 
basis  following  the  scheduled 
presentations  at  the  hearing. 

Organizations  or  individuals  who 
w^ould  like  to  present  statements  at  the 
hearing  should  contact  the  F*rojects 
Manager,  Cr.^nd  Junction  Projects 
Office;  Bureau  of  Reclamation.  2597  B  3/ 
4  Road.  P  O.  Box  1R89.  Grand  Junction. 
Colorado  81.502.  telephone  (303)  248- 
61 15.  by  letter  or  telephone.  an(i 
announce  their  intentions  to  participate. 
After  May  15,  the  address  and  telephone 
number  will  be  2764  Compass  Drive, 
P  O,  Box  60340,  Grand  Junction, 
Colorado.  81506,  telephone  (303)  248- 
0600.  Written  comments  from  those 
unable  to  attend  and  from  those  wishing 
to  supplement  their  oral  presentations  at 
the  hearings  should  be  received  by  June 
12.  1989.  in  order  to  be  included  in  the 
hp,-ir!ng  record. 
jo«  0.  Hail, 

Deputy  Commissioner. 
[FR  Doc.  B9-10330  Filed  4-28-89;  8.45  amj 
BILLING  CCX>C  43tO-0«-M 


Diamond  Fork  System,  Bonneville  Unit, 
Central  Utati  Project,  Utah 

agency:  Bureau  of  Reclamation  (USBR], 

Interior. 

action:  Notice  of  availability  of  the 

(Iraf*  supplement  to  the  final 

environmental  impact  statement 
(DSreS):  LNT-DES  89-10, 

summary:  Pursuant  to  section  102(2)(C) 

of  the  National  Environmental  Policy 
Act  of  1969  (as  am.ended).  the  Bureau  of 
Reclamation  (Reclamation)  has 
prepared  the  DSFES  for  the  Diamond 
Fork  System.  Bonneville  Unit.  Central 
Utah  Proiect.  The  system  would  provide 
for  conveyance  of  agricultural  and 
municipal  and  industrial  water  for  12 
counties  in  northern  and  central  Utah. 


The  DSFES  addresses  modifications  to 
the  project  plan  since  the  filing  of  the 
Final  Environmental  Impact  Statement 
(INT-FES  84-30)  in  1984. 
ADDRESSES:  Single  copies  of  the  DSFTIS 
may  be  obtained  on  request  to  the 
Regional  Director  or  the  Projects 
Manager  at  the  addresses  below- 
Regional  Director,  Upper  Colorado 
Region,  P.O.  Box  11568,  Salt  Lake  City, 
UT  84147;  Telephone:  (801)  524-5580. 
Projects  Manager,  Utah  Projects  Office, 
Bureau  of  Reclamation,  302  East  1800 
South,  Provo,  UT  84603;  Telephone; 
(801)  379-1000. 

Copies  of  the  DSFES  are  available  for 
inspection  at  the  following  location: 
Bureau  of  Reclamation,  Environment 
and  Planning  Branch,  U.S.  Department 
of  Interior.  18th  and  C  Streets.  NW., 
Room  7455,  Washington,  DC  20240; 
Telephone:  (202)  343-4662. 

Libraries 

United  States  Department  of  the 

Interior.  Natural  Resources  Library. 

18th  and  C  Streets,  NW.,  Main  Interior 

Building,  Mail  Stop  1151,  Washington. 

DC  20240 
Bureau  of  Reclamation.  Denver  Office 

Library.  Denver  Federal  Center.  6th 

and  Kipling,  Building  67,  Room  167, 

Denver.  CO  80225 
American  Fork  Library.  American  Fork, 

UT 
Harold  B.  Lee  Library.  Brigham  Young 

University,  Provo.  UT 
Lehi  City  Library.  Lehi,  UT 
Marriott  Library.  University  of  Utah, 

Salt  Lake  City,  UT 
Merrill  Library,  Utah  State  University, 

Logan.  UT 
Nishtingale  Memorial  Library, 

Westminster  College.  Salt  Lake  City. 

UT 
Orem  City  Library.  Orem,  UT 
Payson  City  Library,  Payson,  UT 
Pleasant  Grove  Library,  Pleasant  Grove. 

UT 
Provo  City  Librarj',  Provo,  UT 
Salt  Lake  City  Public  Librarv.  Salt  Lake 

City.  UT 
Southern  Utah  State  College  Library. 

Cedar  City.  LT 
Spanish  Fork  Library.  Spanish  Fork.  UT 
Sprague  Library,  Salt  Lake  City.  UT 
Springville  City  Library,  Springville.  UT 
Weber  State  College  Library.  Ogden.  UT 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  Sersland,  (Regional 
Environmental  Officer,  Upper  Colorado 
Region.  Salt  Uke  City.  UT),  (801)  524- 
5580;  or  Dr.  Wayne  O.  Deason  (Manager. 
Environmental  Services,  Bureau  of 
Reclamation,  Denver,  CO).  (303)  235- 
9336;  or  Mr.  Lee  Swensen  (Chief, 


Environmental  Staff,  Utah  Projects 
Office.  Provo.  UT),  (801)  37^11.50. 
SUPPLEMENTARY  INFORMATION:  The 
DSFES  presents  modifications  to  the 
plan  which  was  originally  presented  in 
the  1984  FF^  (INT-FES  84-30)  Because 
of  changing  conditions,  the 
recommended  plan  evaluatid  m  the  1-ES 
is  no  longer  practical  and  has  been 
reduced  in  size.  The  DSFES  presents  an 
analysis  of  impacts  expected  to  result 
hom  thn^e  alternatives  for  the 
downsized  system  where  the  impacts 
wduld  be  different  from  the  FES  plan. 
Supplemental  irrigation  service  has  been 
added  as  a  project  purpose. 

Onte  .April  2fi.  1989. 
J.  Austin  Burke, 
Acting  Deputy  Commissioner. 
(IT?  Doc.  89-10;>82  Fi'.ed  4-28-89:  8:45  am] 
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National  Park  Service 

National  Registry  of  Natural 
Landmarks 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice  and  request  for 
comment. 

The  area  listed  below  appears  to 
qualify  for  designation  as  a  National 
Natural  Landmark,  in  accordance  with 
the  provisions  of  36  CFR  Part  62. 
Pursuant  to  62.4(d)(1)  of  36  CFR  62, 
written  comments  concerning  the 
potential  designation  of  this  area  as  a 
National  Natural  Landmark  by  the 
Secretary  of  the  Interior  may  be 
forwarded  to  the  Director.  National  Park 
Service  (490),  U.S.  Depariment  of  the 
Interior.  18th  and  C  Streets.  NW.. 
Washington.  DC  20240.  Written 
comments  should  be  received  no  later 
than  60  days  from  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  McKinney  III,  Natural 
Landmarks  Branch,  Wildlife  and 
Vegetation  Division,  (202)  34,3-6113. 

Dated:  April  26. 1989. 
James  M.  Ridenour, 

D'TPctor. 

New  Jersey 

Bergen  County 

S'orwond-Easthill  Tract— TtilB  470- 

acre  tract  is  u.ie  of  'he  best  remaining 
examples  of  old-growth  mixed- 
hirdwood  forest  in  the  northern 
Piedmont  Natural  Region.  It  is  all  that 
remtiins  of  the  old-growth  forests  which 
once  blanketed  the  western  slopes  of 
M<;w  Jersey's  Palisades.  Ni>rwoi<d 
Easthill  abuts  Palisades  of  the  Hudson 
National  Natural  Landmark,  designated 
in  1984.  which  is  located  along  the 


western  bank  of  the  Hudson  River  from 
Sparkhill.  New  Yo.'k,  sni;'h  13  miles  to 
below  the  George  Washington  Bridge  in 
New  Jersey.  It  is  among  the  best 
examples  of  a  thick  diabase  sill 
formation  known  in  the  United  States. 
This  proposed  addition  to  the  existing 
National  Natural  Landmark  is  located 
chiefly  on  private  lands  (410  acres], 
lands  owned  by  the  borough  of 
Rockleigh  (15  acres)  and  the  Palisades 
Interstate  Park  Commission  {45  acres). 

jFR  D(,c.  8fl-1(>4i7  Filfd  4-28-89:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Bureau  of  Educational  and  Cultural 
Affairs;  Grant  Program;  Winter 
Institute  in  American  Studies. 

Overview 

Contingent  upon  the  availability  of 
funds,  the  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  is  soliciting 
proposals  for  a  graduate-level  American 
studies  institute  to  take  place  from 
January  4  to  February  17  1990.  Due  dale 
for  receipt  of  proposals  m  COB  )une  25, 
1989.  The  institute  is  designed  for 
approxim.atelv  30  highly  motivated 
secondary  school  educators  in  English 
language.  American  literature, 
government,  historv',  society  and  culture 
and  geography.  Participants  will  come 
principally  from  countries  in  Latin 
America  and  Africa.  USIA  is  asking  for 
detailed  proposals  from  institutions 
which  have  an  acknowledged  reputation 
in  American  Studies  and  related  fields 
with  special  expertise  in  handling  cross- 
cultural  programs. 

Objectives 

The  objective  of  the  institute  is  to 
support  and  encourage  the  efforts  of 
other  countries  to  improve  the  quality  of 
teaching  ali'i  :t  Ameican  society  and 
culture  at  the  secondary'  level.  The 
program  should  be  designed  for  teacher 
educators  and/or  secondary-level 
classroom  teachers  with  responsibilities 
in  curriculum  planning  and  course  and 
materials  development  whose  teaching 
assignments  require  a  general  up-to-date 
knowledge  of  American  civilization  and 
culture.  Many  of  these  educators  will  be 
involved  in  the  teaching  of  English  as  a 
foreign  language,  though  their  academic 
preparation  may  be  in  the  fields  of 
American  literature,  government, 
history,  society  and  culture,  and 
geography. 


l.mv.  \  lami'  arxj  General  Description 

The  institute  should  be  programmed 
to  last  approximately  45  days,  beginning 
on  or  about  Thursday,  January  4  and 
ending  on  or  about  Saturday.  February 
17. 1990.  The  participants  will  arrive 
directly  at  the  campus  site  from  their 
home  countries.  The  university  program 
staff  will  be  expected  to  make 
arrangements  to  have  participants  met 
upon  arrival  at  the  airport  nearest  the 
university  campus.  Few  if  any 
participants  will  have  visited  the  United 
States  previously.  In  view  of  this,  an 
initial  orientation  lolhe  U.S.  and  the 
campus  should  be  considered  an 
integral  part  of  the  institute  and  should 
be  held  on  the  first  two  or  three  days  of 
the  program.  The  applicant  is  asked  to 
design  a  two-part  program: 

(a)  A  4-week  academic  program  at  the 
university  and 

(b)  A  two-week  escorted  tour  of  two 
or  more  different  regions  of  the  United 
States. 

The  tour  segment  should  be  planned, 
arranged,  and  conducted  by  the  Program 
Director  and  principal  university  staff 
and  should  be  seen  as  an  integral  part  of 
the  program,  complementing  and 
reinforceing  the  academic  material  It 
should  not  be  a  whirlwind  tour  of  the 
U.S.  In  addition  to  two  or  three  other 
cities,  the  tour  should  include  a  three-to- 
four-day  visit  to  Washington,  DC,  at  the 
end  of  the  tour  before  participants 
depart  for  their  home  countries. 
Programming  in  Washington  should 
include  a  half -day  briefing  session  at  the 
U.S.  Information  Agency. 

Program  Description 

The  institute  should  be  a  graduate 
level  academic  program  aimed  at 
improving  the  participant's 
understanding  of  American  society  and 
institutions  and  contemporary  issues 
most  relevant  to  shaping  of  these 
institutions.  The  program  should  provide 
an  intellectual  framework  and  an 
organizing  principle  for  understanding 
and  teaching  about  the  U.S.  For  the 
purpose  of  the  institute,  American 
studies  is  understood  to  include  aspects 
of  American  history,  literature,  society 
and  culture,  geography  and  political 
science.  The  institute  should  address  the 
diversity  and  complexify  of  American 
contemporary  life  and  the  underlying 
unity  of  social  and  political  institutions. 
The  program  should  provide  a  basic 
overview  of  American  institutions, 
current  issues,  and  the  social  and 
political  response  to  these  issues.  In 
addition,  academic  instruction  should 
address  a  range  of  views  of  American 
values  and  character,  social,  economic 
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budget  as  a  group  project,  only  if 
applicable. 


.  r.  A   t ...   r.   . .  .4  < 


and  foreign  affairs  will  use  the  following         Date  April  27. 19898. 
criteria  when  evaluating  proposals  for  Barry  Ballow, 
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and  liter  iry  history;  geographical 
feafurps:  forms  of  creative  expression; 
and  education,  religion,  industry  and 
technolos?>.  The  academic  program 
should  maintain  a  relative  balance 
among  plenary  sessions,  lectures, 
workshops  and  practicums.  Academic 
activities  should  reinforce  and  provide 
opportunities  fo  clanfy  the  central 
themes  and  objectives  of  the  program 
lengthy  lecture  sessions  should  be 
avoided  whenever  possible,  or 
associated  with  workshop  or  sm,all 
group  discussion  periods.  The  proposal 
should  include  a  detailed  syllabus 
outlining  the  focus  of  the  subject  matter 
with  specific  readings  required  for  each 
unit. 

Activities  should  include  an 
orientation  to  the  U  S.  and  the  university 
community,  field  trips  to  places  of  local 
interest,  home  stays  with  families  m  the 
area  (other  secondary  educators  if 
possible),  and  events  which  will  bring 
the  participants  into  contact  with 
Amencans  from  different  walks  of  life. 
These  encounters  will  give  the 
participants  a  chance  to  experience 
American  society,  its  institutions  and 
language,  and  observe  the  vanety  of 
a'titudes  that  constitute  one  of  our 
country's  most  sinking  characteristics 

In  addition  to  the  substantive 
presentations  and  discussions  about 
Am.encan  society,  the  institute  should 
focus  upon  pedagogical  concerns, 
matenals  and  cumcular  development  in 
the  context  of  teaching  about  the  U.S. 
Simples  of  secondary  school  curricula, 
m.dteridls  and  topical  bibliographies  m 
American  studies  fields  should  be 
provided  or  developed  during  the 
program.  It  should  be  noted  that  these 
p  irticipants  will  not  on'y  come  from 
several  different  disciplines  but  also 
fiom  a  vanety  of  educational  systems 
Ktost  systems  have  rigorous  teacher 
training  programs  for  certification,  and 
classroom  methods  evaluated  and 
approved  by  regional  inspectors. 
Similarly,  som.e  systems  require 
adherence  to  an  assigned  textbook 
while  o!he-9  allow  significant  fiexihihfy 
to  teachers  m  determining  what 
materials  they  will  use  in  presenting  a 
lesson.  The  vanety  of  approaches  and 
experiences  should  provide  the  basis  for 
interaction  which  will  be  both  culturally 
and  professionally  stimulating  to  the 
entire  group. 

Program  Administration 

All  programming  and  administrative 
logistics,  management  of  the  academic 
program  and  cultural  tour  will  be  the 
responsibility  of  the  university  .A 
project  secretary  and/or  project 
assistant  is  required  to  carry  out  cler;i::.i! 
and  administrative  duties  required  for 


the  smooth  operation  of  the  institute 
during  the  program  grant  period,  from 
the  planning  period  to  the  completion  of 
required  reports  to  USIA.  USIA  will  be 
responsible  for  all  communications  to 
and  from  the  US,  Information  Agency 
posts  abroad  (fSIS),  which  submit 
nominations  to  the  Division  for  the 
Study  of  the  US,  and  are  responsible  for 
ail  international  travel  arrangements  for 
participants. 

The  USIA  F^rogram  Officer  will  be 
available  to  offer  any  advice  or 
guidance  the  university  might  find 
useful.  To  assist  the  university  with 
programming  facilitative  services  during 
the  tour,  there  is  a  possibility  of  utilizing 
the  programming  and  hospitality 
services  of  volunteer  community  groups 
across  the  country  that  are  affiliated 
with  the  National  Council  for 
International  Visitors,  a  nation-wide 
network  that  provides  hospiLility  and 
program  assistance  to  foreign  visitors. 

If  your  university  decides  to  submit  a 
proposal,  it  should  provide  a  detailed 
plan  in  response  to  the  needs  and 
priorities  outlined  above  Applican's 
should  draw  imaginatively  on  the  full 
range  of  resources  offered  by  their 
universities  but  may  involve  outstanding 
professionals  from  other  universities 
and  organizations.  The  proposal  must 
clearly  demonstrate  quality  on-site 
management  capabilities  for  both  the 
residential  and  the  tour  programs.  The 
overall  effectiveness  of  the  institute 
hinges  upon  good  administrative  and 
organizational  capabilities  to  manage 
the  interactions  between  foreign 
educators  and  Americans.  The 
university  shoud  indicate  the  tour  sites, 
not  to  exceed  three  cities  in  addition  to 
Washington.  DC. 

Budget  Guidelines 

For  your  guidance,  our  experience 
with  similar  institutes  indicates  that  the 
cost  to  organize  and  administer  the  4.5- 
day  academic  and  group  tour  segment  of 
this  Institute  would  range  from  S  1.600- 
l.roo  per  person  based  on  a  group  of  30 
participants,  excluding  international  and 
domestic  air  travel  expenses  and  cost 
for  room  and  board  on  campus,  and 
hotel  and  meals  on  tour. 

The  proposal  should  provide  a 
detailed  Ime-item  budget  outlining 
specific  expenditures  and  sourcefsj  from 
which  funds  are  anticipated.  The  budget 
should  include  any  in-kind  and  cash 
contributions  to  the  program  from 
universities,  contributions,  cost-sharing, 
or  private  sector 

Included  m  the  budget  worksheet  for 
each  budget  line-itcm  should  be  an 
explanation  detailing  how  costs  were 
computed  (in  parentheses),  i.e..  each 
salary  line-item  should  include  position 


title,  annual  salary,  and  per  cent  of 
effort  used  for  this  program. 

The  budget  should  include  and 
elaborate  on  the  following  informationi 

/,  University  Costs 

Administrative 

(1)  Salaries,  benefits,  and  ser\'ices 
(including  support  staff]  for  the  progrbm. 

(2)  Administrative  costs,  area  ground 
transportation  (including  meeting 
participants  at  the  airport  nearest  the 
campus  upon  arrival),  office  expenses, 
and  any  other  costs  covering  the 
academic  activities  during  the  four-week 
university  program. 

Program 

(1)  Miscellaneous  costs,  such  as 
honoraria,  film  rental,  and  educational 
support  material  on  campus,  etc, 

(Z)  Group  admission  costs  for  all 
cultural  and  tour  activities  during  the 
course  of  the  on-site  university  institute 
and  weekend  tour{s), 

(.1)  Escort  tour  costs:  university  escort 
travel  and  expenses  such  as  per  diem, 
ground  transportation  costs  for  group 
activities,  admission  to  cultural  and  tour 
activities  (excluding  domestic  air  travel 
costs). 

(4)  Group  ground  transportation. 
including  airport  transfer  buses  to  and 
from  airports  and  other  education  group 
program  costs  during  the  tour  (excluding 
domestic  air  travel  costs). 

Indirect  Costs 

(I)  Please  note  that  indirect  costs  fur 
American  studies  institutes  are  limited 
to  eight  percent  (8%).  Indirect  costs  in 
excess  of  this  amount  should  be  shown 
as  cost-sharing.  Indirect  costs  should  be 
calculated  based  on  the  above  budget 
items  only.  Indirect  costs  are  not 
allowed  on  domestic  air  travel  and 
participant  living  and  incidental 
expenses, 

A  copy  of  the  indirect  cost  rate  of  the 
cognizant  agency  should  be  included. 

//  Per  Capita  Participant  Costs  (Not 
Subject  to  Indirect  Costs,  Included  as  an 
Addendum  to  the  Main  Budget) 

(1)  Lodging  and  Meals:  Each  foreign 
participant  will  receive  a  per  diem  for 
the  45-day  program.  This  should  cover 
the  costs  of  room,  board  and  incidentals 
while  on  campus  and  during  the  tour 
which  should  be  based  on  government 
allowable  rates. 

(2)  Required  books. 

(3)  Ground  transportation  for 
individual  or  small  group  special  events 
on  campus  and  during  the  tour  (such  as 
train  or  bus  fares  to  and  from  campus 
and  hotels)  not  included  in  the  main 


budget  as  a  group  project,  only  if 
applicable. 

(4)  Program  and  tour  admission  costs 
and  other  incidental  costs  for  group 
activities  on  tour  net  included  in  the 
university  program  budget. 

(5)  Departure  travel  allowance  not  to 
exceed  S~0, 

(fi)  A  modest  cultural  allowance,  not 
to  exceed  $100, 

Domestic  Air  Travel 

The  university  is  required  to  book  all 
domestic  progra.m  tour  flights  through  a 
U.S.  carrier.  If  do.mesttc  air  tickets  are 
issued  in  the  US,,  thty  should  be 
booked  iind  purchased  through  the 
Agency-approved  Travel  Maniigement 
Center  or  a  private  travel  agency  using 
Governm.ent  Transportation  Requests, 
which  allow  access  to  government 
discount  air  fares.  This  applies  to  all 
domestic  tra\  e!  for  university  escorts 
and  participants. 

For  Institutional  Recipients  of  Previous 
Grants  Only 

If  your  university  was  funded  for  a 

siniilar  program,  last  year,  the  budget 
should  include  last  year's  detailed  line- 
item  budget.  Significant  diffe.'-ences  for 
each  item  must  be  noted  and  justified. 

Fur^ding  Arrangements 

A  USI.A  grant  will  be  issued  to  the 
university  selected  to  conduct  the 
institute  cohering  university 
administrative  and  program  costs  in 
item  I  and  disbursement  of  participant 
living  coi-ts  in  item  II  above  Total 
participant  living  costs  should  be  based 
on  the  per  capita  breakdown  multiplied 
by  the  number  of  participants,  estimated 
at  30.  The  university  vv.'.l  disburse 
participant  living  cosis  and  otht  r 
<riu*horized  allowances  approved  by  the 
program.  .As  noted  above,  participant 
lining  costs  are  not  subject  to  indirect 
costs. 

International  Travel 

Round-trip  international  travel 
arrangements  from  heme  country  fo  the 
campus  and  return  f.'-om  the  last  tour 
city  (which  may  be  Uasimigton,  DC) 
will  be  made  and  paid  by  USIA  posts 
abroad.  Participants  will  be  given  a 
modest  travel  ailo'Aance  before 
departure  from  their  home  country.  If  a 
USIA  post  cannot  issue  U.S.  dollars,  the 
contracting  institution  ma_v  be  requested 
to  provide  this  allowance.  The  grant  will 
be  amended  to  covtr  such  authorized 
costs. 

Selecting  Criteria 

A  panel  of  senior  USIA  officers 
experienced  in  American  studies,  the 
exchange  of  international  educators, 


and  foreign  affairs  will  use  the  following 
criteria  when  evaluating  proposals  for 
selection: 

(1)  Quality  and  imaginative  design  of 
the  institute; 

(2)  Quality,  rigor,  and  appropriateness 
of  proposed  syllabus  to  goals  of  the 
institute; 

(3)  Clear  evidence  of  the  ability  to 
deliver  a  substantive  academic  and 
pedagogical  American  studies  program; 

(4)  Demonstrated  high  quality 
American  studies  programs — experience 
with  foreign  teachers  is  desirable; 

(5)  Provision  for  a  useful  evaluation  at 
the  conclusion  of  the  institute: 

(6)  E\idence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  international  visitors 
with  specific  discussion  of  how 
managerial  and  logistical  arrangements 
will  be  undertaken: 

(7)  The  experience  of  professionals 
and  sta^  assigned  to  the  program: 

(8)  The  availability  of  local  and  state 
resources  for  the  orientation  and 
institute; 

(9)  A  well-thought  out  and 
comprehensive  cultural  tour  to 
complement  the  academic  program; 

(10)  Cost-effectiveness. 

Agreement  Dates 

The  agreement  period  should  begin 
one  and  a-half  to  two  months  prior  to 
the  beginning  of  the  project  date. 
January  4.  for  which  period  only 
minimal  administrative  assistance  costs 
will  be  allowed.  The  termination  date 
should  include  a  60  to  90  day  period  to 
cover  the  required  end-of-project  report. 

Mailing  of  the  Proposal 

Applicants  should  submit  ten  copies 
each  of  a  500-word  summary  statement 
and  a  detailed  proposal  not  to  exceed  20 
typed,  double-spaced  pages  addressing 
the  points  outlined  above  and  following 
the  detailed  budget  guidelines. 
Interested  institutions  should  request  a 
USIA  grant  cover  sheet,  an  Assurance  of 
Compliance  form,  and  Certification 
Regarding  Drug-Free  Workplace 
Requirements  and  Debarment  at  the 
address  below.  Final  proposals  along 
with  the  forms  requested  must  be 
received  in  the  Agency  by  COB  June  25. 
1989.  The  proposal  package  should  be 
submitted  to: 

Office  of  the  Associate  Director.  U.S. 
Information  Agency,  Office  of  Academic 
Programs,  American  Studies  Branch.  E/ASS 
Attn:  Katherine  Passias.  Rm.  256.  301  4th  St.. 
SW..  Washington.  DC  20547.  Phone  (202)  48&- 
2568. 


Date  April  27.  19896. 
Barry  Ballow, 

Chief  Division  for  the  Study  of  the  United 
States. 
(PR  Doc.  69-10494  Filed  4-28-89:  &45  am| 
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INTERSTATE  COMWLRCE 
COMM!SS!ON 

Docket  N.;}    AB-j  iSub-No.  75)1 

Missouri  Pacific  Fia^ro^^  Company; 
ADandonmert  — Between  Weath«rford 
and  Mineral  Wells  '"  Parker  and  Palo 

Pinto  CoLinttes.  Tx   Fmd ''g*- 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Missouri  Pacific  Railroad  Company  to 
abandon  its  21.2&-mile  line  of  railroad 
between  milepost  1.54  near 
VVeatherford.  and  milepost  22.8.  near 
Mineral  Wells  in  Parker  and  Palo  Pinto 
Counties,  TX. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
8er\  ice  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope:  Rail  Section,  AB-OFA.  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.SC.  10905 
and  49  CFR  1152.27. 

Decided:  April  21, 1989. 

By  the  Commission,  Chairman 
Gradison,  Vice  Chairman  Simmons. 
Commissioners  Andre.  Lamboley.  and 
Phillips.  Commissioner  Lamboley 
commented  with  a  separate  exprt^ssion. 
Noreta  R.  McGe«. 
Secretary. 

[FR  Doc.  89-10388  Filed  4-28-89:  845 am| 
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Lodging  of  Conse'it  Decree  Pursuant 
to  the  Ciea>-t  Ai'  .Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50,7.  38  FR  19029,  notice 
is  hereby  given  that  on  April  14. 1989.  a 
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Consent  Deciee  m  United  Stoles  v  H:j;. 
Key  a.nd  Son.  Inc.,  Civil  Action  No.  87- 


Ljjwton.  Oliiahoma.  The  complaint 
sought  lo  impose  injunctive  relief  and 


sys'ems  ("CEMS")  at  each  of  its  gas- 
fired  steam  generators  used  as  a  back- 


Federal  Register  /  Vol    54.  No.  82  /  Monday,  May  1,  1989  /  Notices 


aci't" 


achicve  and  maintain  full  compliance 
with  the  asbestos  NESHAP  and  adhere 


disclosing  (1)  the  identities  of  the  parties 
to  Proiect  \'o.  fl7-04  and  f?1  thp  npfnrp 


venture's  general  area  of  planned 
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Consent  Decree  in  Umtpd Stoles  v  H:j;J('' 
Key  end  Sor..  he  .  Civil  Action  No.  87- 
0214  P.  was  lodged  with  the  United 
States  D'striLt  Court  fur  the  District  of 
Rhode  Island.  The  Consent  Decree 
reqij;r*^s  the  Defend-in;  tij  pay  a  <,.;vii 
penalty  of  SC.i.rxy)  and  o-j!];:, ''..■',  th^" 
Defendant  to  in'.p'c'T^p'"*  an  .•\s'"!>^';'  )s 
Control  P"iji5ran.  iJf'SiKneJ  to  prevent 
future  violatiopi  :A  ih-*  Clean  Air  Act,  42 
US.C,  7401  e'  s^'q  .  3"d  'he  National 
Emissions  Standards  for  Hazardous 
Poli.ton  for  asbestos,  40  CFR  Part  61. 
Subpart  M. 

The  Department  of  ['tsi'ce  will  receive 
for  thirty  t  Wl  days  from  'he  date  of 
publication  of  this  nn'ice.  wntten 
comm-^n's  relating  to  the  Consent 
Decree  Comments  should  be  addressed 
to  the  Assisant  Attorney  General. 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  United  States 
V  //..,  J  Key  and  Son.  Inc.  D  J.  Ref.  No. 
9O-5-Vl-1025. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  L'ni'ed  Slates 
A'torney.  Distnct  of  Rhode  Island, 
Westminster  Square  Building.  10 
Dorrance.  10th  Floor  Providence,  Rhode 
Island.  02903;  at  the  Region  I  Office  of 
the  Envimnmonfal  Pro'ection  Agency, 
I  F.K,  Federal  Buildme  Sui'e  2203 
Boston.  Mds.-,achuset's  02203: 
Exivironmen'al  Ejiforrpmrr^t  Sect. on 
Land  and  Natural  Resorr-'f-s  Divi'^ion, 
Department  of  J-JStice,  10th  Street  and 
Penn.sylvnaia  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Dt'cree  can  be 
obtained  in  person  or  bv  rr;  lil  from  t.he 
Department  of  )u9t!ce  In  •■"questing  a 
copy,  please  enclose  a  chp':k  in  the 
amount  of  $4  00  (10  cen's  per  page 
reprr^duC'cn  rhar\;e)  pjiV'^^!-''  to  'he 
Treas.'rer  of  the  I  'n'^eJ  Sta'.-s 
Donald  K.  Can 

Acting  Assistant  Attorney  Ceneral,  Land  and 
Natural  Reso'jrces  Division. 
\¥V.  D<K   '?4-  t  VA'i  Filed  4-2.9-69:  8;45  am) 
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Lodging  of  Proposed  Consent  Decree 
Under  ttie  Toxic  Substances  Control 
Act 

In  A  cortijnce  with  Departmen'al 
policy  and  28  CFR  50  7,  no'if  e  is  hfr>'hy 
Riven  th.i'  ijn  .Ma-ch  ,30,  1989,  a  pr.jposed 
Cocsent  Dec^e  ;n  Vr'\iS!a>es  v.  City 
of  Lc.\'o:}.  0.\luhtJ!,:c.  Civil  Action  No. 
CIV-^9-554-T  (D.  Ok.)  was  lodged  with 
the  Dis'nct  of  Oklahoma.  The  complaint 
filed  by  the  United  States  alleged 
several  violations  of  the  Toxic 
Substances  Control  Act  by  the  City  of 


Lawton.  Oklahoma.  The  complaint 
sought  to  impose  injunctive  relief  and 
civil  penalties.  The  proposed  Consent 
E)ecree  imposes  injunctive  relief  and 
civil  penalties  for  past  violations. 

The  Department  of  Justice  will  review 
for  a  period  of  thirty  (30J  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  the  United 
States  V.  City  ofLawton.  Oklahoma, 
Civil  Action  No.  CIV-e9-554-T  (D.  Ok.), 
D.J.  *  90-5-1-1-2829. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Magistrate,  Room  207.  Federal 
Building,  5th  and  E  Streets,  Lawton, 
Oklahoma,  73501,  and  at  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency,  Allied  Bank  Tower.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice  Room  2630,  Washington.  DC 
20530.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Dt  pirtment  of  Justice. 
DoPdld  ,\.  Can, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  88-10347  Filed  4-28-89:  8  45  am) 
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Consent  Decree  in  Action  To  Con:ipet 
Compliance  With  Clean  Air  Act's  New 
Source  Performance  Standards 

In  accordance  witli  Departmental 
Policy,  28  CFR  50.7,  38  V?.  19029.  notice 
it  hereby  given  that  a  consent  decree  in 
United  States  v.  Luz  Engineering  Corp.. 
Civil  AcUon  No.  CV  8»-2334-RSWLJ Tx), 
was  lodged  with  the  United  States 
District  Court  for  the  Central  Distnct  of 
California  on  April  18, 1989.  The  consent 
decree  establishes  a  compliance 
schedule  to  bring  Luz  Engineering  Corp. 
into  compliance  with  the  New  Source 
Performance  Standards  under  section 
111  and  114  of  the  Clean  Air  Act,  42 
U.S.C.  7411  and  741 1,  and  the  applicable 
regulations  at  40  CFR  Part  60,  Subparts 
A  and  Da  relating  to  Electiic  Utility 
Steam  Generating  Units  For  Which 
Construction  Is  Commenced  After 
September  18, 1978.  The  consent  decree 
calls  for  the  Luz  Engineering  Corp.  to 
comply  with  all  NSPS  requirements, 
including  installation  and  proper  testing 
of  continuous  emission  monitoring 


systems  ("CEMS")  at  each  of  its  gas- 
fired  steam  generators  used  as  a  back- 
up power  source  for  its  solar  energy 
elect.nc  generating  stations.  The  consent 
decree  also  requires  payment  of  a  civil 
per.a'ty  of  Si  10,000. 

The  Department  of  Justice  will  receive. 
for  thirty  [30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree  Comments  should  be  addressed 
to  the  .•^lsslstani  Attorney  General,  Land 
and  Natural  Resources  Divis;on, 
Department  of  justice,  10th  and 
Pennsylv.ninia  Avenue  NW..  Washington, 
DC  20530  and  should  refer  to  L'ni[,^d 
.9.'!:'-^  V.  /.;^z  En);::ieen::s  Carp.  D  j  Ref. 
No.  90-5-2-1-1275. 

The  consent  decree  may  be  exammed 
at  the  office  of  the  I'niled  States 
Attorney.  Centrd  District  of  California, 
Room  130*1  312  North  Spring  Street.  Los 
Angeles,  California  90012  and  at  the 
Region  IX  office  of  the  Environmental 
Protection  Agency.  215  Fremont  Street, 
San  Francisco,  California  9410.5  A  copy 
may  be  obtained  by  mail  by  written 
request  to  the  Fjnvironmental 
Fjiforcernent  Section.  Land  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  Si  40 
(10  cents  per  page  reproduction  charge) 
payable  to  the  Treasurer  of  the  United 
States. 

Donald  A.  Can- 

.-1,  t:rg  .^is:i:an! .■^ftori^fy  General  Landand 
.\'aturij!  R,'Si'>i.rrf>s  Di'.  -sion. 
[VR  Don.  89-10346  Pi^d  4-28-89:  845  am) 
bh-ung  cooc  M'o-oi-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  AJr  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  11. 1989,  a  proposed 
Consent  Decree  in  United  States  v.  VLS 
Insulating  Company.  Inc.,  Civil  Action 
589-00160  (N.D.  Indiana),  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana.  The 
proposed  Consent  Decree  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  VLS  Insulating 
Company.  Inc.  ("VLS")  under  the  Clean 
Air  Act  to  enforce  compliarjoe  with  the 
National  Emission  Standards  for 
\  lazardous  Air  Pollutants  (NESHAP)  for 
asbestos,  for  the  company's  submit'a!  of 
f.jur  deficient  notices  to  the  U.S 
Fjivironn^ental  Protection  Agency  and 
the  State  of  Indiana,  prior  to  its  removr.1 
of  asbestos  a!  five  school  renovation 
projects. 

The  proposed  Consent  Decree 
requires  the  company  to  immediately 


achieve  and  maintain  full  compliance 
with  the  asbestos  NESHAP  and  adhere 
to  the  specified  form.at  for  notifications 
prior  to  asbestos  stripping  and  removal 
operation-.'.  In  addition,  VLS  has  agreed 
to  pay  civil  penalties  of  $10,(X)0  and  hlso 
agreed  to  pay  stipiilated  penalties  of 
$10.0t»';i  for  any  future  notification 
violation. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (.30)  days  from  the 
date  of  this  publication  comments- 
relating  to  the  proposed  Co.-.stnt  Uct  rec 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  .Natural  ReioLirces  Division.  US. 
Department  of  lu.stu  e,  Waj-hington.  DC 
and  should  refer  to  Umtcd  Slctes  v.  VIS 
Insu.'uti.ng  Cornparv.  Inc..  D].  Ref.  90-5- 
2-12.59. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federal  Building.  4th 
Floor,  507  State  Street.  Mammon, 
Inciana  4632fM577  and  fit  the  Region  V 
Office  of  the  Environmental  Protection 
Agency,  230  South  Dearborn  Street 
Chicago.  Illinois  60604,  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1748, 
Tenth  Street  and  Pennsylvania  Avenue, 
NW,.  Washington,  DC  20530  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  m.ail  from  the 
Environmental  Enforcement  Section, 
Land  and  .Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1,90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  Sti.tes. 
Donald  .\.  Can, 

Acting  Assi.^tanl  .'Mtomey  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-10344  F  led  4-28-89:  8:45  am| 
BIU.INO  CODE  4410-01-M 


Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  Act  of  1984;  Disposal 
Alternatives  for  Spent  FCCU  Catalysts 

Notice  i.s  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Art  of  1984,  15 
U.S.C  4301  et  seq.  (-the  Acf  ),  the 
members  of  Petroleum  Environmental 
Research  Forum  ("I'ERF")  who  are 
participating  in  Project  No.  87-04,  titled 
"Disposal  Alternatives  for  Spent  FCCU 
Catalysts",  have  fled  a  wntten 
notification  simultaneously  w,!h  the 
Atto.-ney  General  and  the  Federal  Trade 
Commission  on  March  24. 1989. 


disclosing  (1)  the  identities  of  the  parties 
to  Project  No.  87-04  and  (2)  the  nature 
and  objectives  of  this  project.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
conditions.  Pursuant  to  section  6(b)  of 
the  Act.  the  identities  of  the  parties 
participating  in  Project  No.  87-04  and  its 
general  area  of  planned  activity  are 
given  below. 

The  current  parties  to  this  project  are: 
Amoco  Oil  Company.  B  P  America.  Shell 
Oil  Company,  Chevron  Research 
Company,  and  Radian  Corporation 
(Contractor).  The  objectives  of  this 
project  and  its  participants  and  the  area 
of  planned  activity  of  this  project  are  to 
investigate,  as  alternatives  to  land 
disposal,  the  use  of  spent  fluid  catalytic 
cracking  catalyst  from  petroleum 
refining  as  a  beneficial  ingredient  in 
cement,  concrete  and  asphalt 
manufacture.  Technical  and 
environmental  feasibility  will  be 
evaluated  experimentally  using  a 
variety  of  samples  of  spent  commercial 
catalysts. 

Nonmembers  of  PERF  may  become 
participants  in  this  project,  and  the 
parties  intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project.  Information 
regarding  participation  in  this  project 
may  be  obtained  from  Mr.  Gary  J.  Kizior. 
Amoco  Research  Center.  P.O.  Box  400. 
Napirville,  Illinois  60566. 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[VR  Doc.  8'*-in.343  Filed  4-28-89:  8:45  am) 

BILUNG  CODE  4410-01-M 


Pursuant  to  the  National  Cooperative 
Research  Act  of  1984— Recording 
Industry  Association  of  America 

Notice  is  hereby  given  that  on  .March 
27, 1989,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1964. 15  U,S,C.  4301  et  seq.  ("the  Act"), 
the  Recording  Industry  Association  of 
America,  Inc.  for  itself  and  on  behalf  of 
its  member  companies,  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture,  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provision 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  and  the 


venture's  general  area  of  planned 
activities  are  given  below. 

The  parties  to  the  venture  are  the 
Recording  Industry  Association  of 
America,  Inc..  for  itself  and  on  behalf  of 
its  member  companies  and  Boll.  Beranek 
ar.d  Newman  Systems  and  Technologies 
Corporation  ("BBN"). 

RIAA  member  companies  are: 
16th  Avenue  Records.  Inc. 
A&M  Records.  Inc. 
Allegiance  Records,  Ltd. 
Albhire  International.  Inc. 
Ansonia  Records.  Ina 
Arista  Records.  Inc. 
Atlantic  Recording  Corporation 
Attack/Ambush  Records 
BMC  Music.  Inc. 
Bee  Gee  Records 
Big  Time  Records,  Inc. 
Birthright  Records.  Inc. 
CBS  Records  Inc. 
Capitol-EMI  Music  Inc. 
Chysalis  Records.  Ina 
Clarus  Music.  Ltd. 
Curb  Records 
Dorian  Records.  Inc. 
Elektra/Asylum/Nonesuch  Record 
Enigma  Entertainment 
GRP  Records 
Ceffen  Records 
Global  Pacific  Records 
IDR-lmagery  Dick  Records 
Ice  Records.  Ina 
Island  Records,  ina 
Jamie  Records 
Japet  Records 
Joey  Records 
LeMaste  Corporation 
M  Records.  Inc. 
MCA  Records.  Ina 
MTM  Music  Group 
Next  Plateau  Records 
Pasha  Music  Organization 
PolyCram  Records.  Ina 
Qwest  Records 
Scotti  Bros.  Industries.  Ina 
Sire  Records  Company 
Slash  Records 
Solar  Records 
Sound  Feelings  Records 
Sparrow  Corporation 
Tabu  Productions 
Tommy  Boy  Music 
Track  Record  Company 
Walt  Disney  Records 
Warner  Bros.  Records 
Wizard  of  Harmony  Records.  Ina 

The  general  area  of  the  venture's 
planned  activity  is  research  relating  to 
the  evaluation  and  development  of  an 
appropriate  copyright  protection  and 
identification  technology. 
foseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Due.  89-10342  Filed  4-28-88;  6:45  am] 
BtLUNO  CO0£  441(MI«-M 
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1  RBOn 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

IMCO  Services  and  Magcobar  Driiiing 
Fluids  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

[n  ;hf  m.i  'er  ,;f; 
iMCO  Services 

TA-VV  21  28i.\   All  Loc.ilions  in  Colin  io 
TA-W-:i.JhjB:  Ail  lx)ca!ii)n8  in  AiaHi.<i 
TA-W-21,285C:  All  Other  l-ocd'.i.m.s  .n  T.  ■.,)> 

Mdjjcobar  Drilling  Fluids 

TA-W-:i,:a<»-  Hous'on,  T»x,)9 
T,\-VV-2l  289A  A,;  Ujtrftions  in  Colorado 
TA-W-21.28*)B  a;:  Loiu'.irjns  in  Alaslta 
TA-VV-21  :8')C  a:1  O'her  Lotationa  in  lexds 

In  arcord'incp  w;th  ?t"-'!on  221  of  the 
Traiie  An  of  Tr4  (19  U  S,C.  22:"3)  'hp 
Departir.pn!  of  Labor  i'<siipd  a 
Certificdtion  of  Eligibility  To  App!>  for 
Work  T  Adjustment  .Assistance  on 
January  4,  1089  ;ippl, cable  to  all  worliers 
of  IMCO  Services  and  Magcobar  Drilling 
Fluids  both  of  Ho'jslon,  Texas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separa'od  from  IMCO  Ser\h,es  ai.d 
Maj^cobar  DrillT.T  Fl'iids  at  va.  lou.s 
locaUons  in  th"  states  of  Texas, 
Colorado,  and  Alaska  dunnj^  the  p.;nod 
applicable  to  the  pefi'ion.s.  The  notice, 
therefore  is  amended  by  indad.iig  dll 
locations  m  Tcx,53,  Colorado,  and 
Aldska  for  both  compani'-^s. 

The  amended  notice  applirabiie  to 
TA-W-21,285  and  TA-VV-21.28P  >« 
hereby  issued  as  follows 

Ai!  workers  of  IMCO  Spr\;re3,  Mccist  jn, 
T»'x.m  ar.d  in  ai!  other  locitions  in  Tuxaa  anii 
in  the  slates  of  ColorarJo  and  Alaska  .a^d  h'! 
work-Ts  of  Vlaijcobar  Drilling  Puids 
Houston.  Texas  a.nd  in  all  o'her  locafons  in 
Texas  Rp.i  in  the  states  of  Colorado  end 
Alaska  aHo  becar-.e  totally  or  partially 
separ riled  from  emal:))  rr.en'  on  or  after 
October  1.  imS  and  b-'^jre  I-inuary  1,  1967 
are  eligiblw  lo  appi>  for  adjusimpnt 
assistance  under  section  223  nf  thr  Trade  Act 
of  19-4 

Signed  at  VVashinston,  DC.  this  20th  Day  of 
April  1*59 

Stapiien  .\.  Wandnar, 

Deputy  Dirvi.:or.  Of^-.t.  e  u' Legislation  and 

Artvanal  Services.  VIS. 

[FK  Dou  89-10362  Filed  4-28-«M,  a  4i  amj 
•RXJMO  COOK  MIO-JO-M 


T.^-W-21..^2nA:  A!i  I..5<  .iiiitr?  \r,  Vds-cssippi 
TA-W  -21.520B:  All  Locations  in  Uu.sr.in.) 
TA-VV  21, -:<<:.■  All  Locations  in  Alabami 
TA-U   21  r'-ODt  All  Locations  In  Florida 
T.A-W  2'  >.cK  All  Other  Locations  in  Texas 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  21. 1968  applicable  to  all 
workers  of  JHJ  Drilling  Company, 
Houston.  Texas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  \\\\  Drilling  Company,  at 
various  locations  in  the  States  of 
Mississippi,  Louisiana,  Texas,  Alabama 
and  Florida  during  the  period  applicable 
to  the  petition.  The  notice,  therefore  is 
amended  by  including  all  locations  of 
JHJ  Drilling  Company. 

The  amended  notice  applicable  to 
TA-W-21.520  is  hereby  issued  as 
follows; 

All  workers  of  JHJ  Drilling  Company. 
Houston,  Texaa  and  all  other  locations  in 
Texas  and  in  the  states  of  Mississippi, 
Louisiana.  Alabama  and  Florida  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  1, 1985  and 
before  January  31. 1986  are  eligible  lo  apply 
for  adjustment  assistame  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  20th  day  of 
April  1989. 

Barbara  Ann  Fanner, 
D.  rector.  Office  of  Program  Management. 
UIS. 
[FRDo,    B'v  10363  Filed  4-2»-89:&45  am  J 

B<LUMG  COOe  46 1« 


JHJ  DrfWng  Co.;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Wortier  Adjustment  Assistance 

In  the  matter  of: 

|H|  Drilling  Co 

TA-W-21,520.  Hoiision,  Texas 


[TA-W-22.5871 

Marie  Fashions.  Inc.;  Paterson,  New 
Jersey;  Termination  of  Investigation 

PiirsiM-T   o  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  14, 1986  in  response  to 
a  worker  petition  received  on  Sept»miber 
19, 1986  which  was  filed  by  the 
International  Ladies'  Garment  Workers 
Union  on  behalf  of  workers  at  Marie 
Fashions,  Incorporated.  Paterson,  New 
Jersey. 

The  petitioning  group  of  workers  at 
Mane  Fashions.  Incorporated,  Paterson, 
New  Jersey  did  not  work  long  enough  to 
be  eligible  to  apply  for  Trade 
Adjustment  Assistance.  According  to 
Ms.  Maria  Spadavecchia.  president,  and 
confirmed  by  Ms.  Christina  Kerba. 
district  manager  for  the  International 
Ladies'  Garment  Workers,  Union,  the 
subject  firm  started  in  business  in  July 
24, 1988  and  closed  permanently  on 
December  31. 1988.  Consequently. 


further  investigation  in  this  case  would 
serve  no  purpose:  and  the  inve<;tij!.Ttinn 

has  been  terminHtf'd. 

Signed  at  Washingtoa  DC.  this  18th  day  of 

April  lOrfq. 

Mar.  in  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc  89-10364  Filed  4-28-89;  8.45  am] 

BttUNG  COOC  4S10-30-K 


(TA-W-21.919-.  TA-W-22.  1711 

Oilfield  Testers  Equipment  Co^ 
Morgan  City,  LA;  Peterson 
Management  Co.,  Midland,  TX; 
Dismissal  of  Applications  for 
Reconsideration 

Pursuant  to  29  CFB  90,18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Oilfield  Testers  & 
Equipment  Company,  Moran  City, 
Louisiana  and  Peterson  Management 
Company,  Midland.  Texas.  The  reviews 
indicated  that  the  applications 
contained  no  new  substantial 
inform. itmn  which  would  bear 
import;int!y  on  the  Department's 
determinations.  Therefore  dismissal  of 
the  applications  were  issued, 

TA-W-21,919:  Oilf  tid  Tr-sters  &  F,quipmenl 

Company,  Morgin  City.  Louisiana  (.April 

11.  19«flf 
TA-W-21,171;  Pe'erson  Management 

Company.  Midland,  Texas  (April  14, 

19891 
Sij^ned  at  Washington,  DC  this  :4lh  day  of 
April  1909 
Mar\-in  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
jKR  Doc  89-10365  Filed  4-28-89;  8:45  am| 

BrUJMQ  COOE  4510-30-M 


[TA-W-21.4651 

Penrod  Drilling  Corp^  Dallas,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

!n  the  nirtiter  of. 
Penrod  Drilling  Corp..  Dallas.  Texas 

And  Opera'mg  at  the  Fol'owng  L.ocations: 
1  A-VV-21  4t}5A  Houma.  Louisiana 
TA-W-21.4fi5D:  Lafayette.  Louisiana 
TA-W-21.465C:  All  Locations  in  North 

Dakota 
TA-W-21.465D:  All  Locations  in  Michigan 
TA-W-21.465E1;  All  Locations  m  Mississippi 
TA-W-21.4fioF  All  Locations  in  .Alabama 
TA-VV-21,40.5G:  All  Locations  in  Florida 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  21, 1988  applicable  to  all 
workers  of  Penrod  Drilling  Corporation. 
headquartered  in  Dallas,  Texas  and 
operating  in  Houma  and  Lafayette. 
Louisiana. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Penrod  Drilling 
Corporation  at  various  locations  in  the 
State  of  North  Dakota,  Michigan, 
Mississippi,  Alabama  and  Florida  during 
the  period  applicable  to  the  petition.  The 
notice,  therefore,  is  amended  by 
including  all  locations  of  Penrod  Drilling 
Corporation. 

The  amended  notice  applicable  to 
TA-W-21,45e  is  hereby  issued  as 
follows: 

All  workers  of  Penrod  Drilling  Corporation. 
headquartered  in  Dallas,  Texas  and  operating 
in  Houma.  Louisiana  and  L.afayette, 
L.oui8iana  and  operating  at  various  locations 
in  North  Dakota.  Michigaa  Mississippi. 
Alabama  and  Florida  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  1, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  19th  day  of 
April.  1989, 

Barbara  Ann  Farmer. 

Director,  Office  of  Program  Management, 
UIS. 

[FR  Doc.  89-10366  Filed  4-28-69;  8:45  amj 

BIUJNO  COOE  4510-30-H 


Shelby  Drilling  Co.;  Amended 
Certification  Regarding  EHgibillty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of: 
Shelby  Drilling  Company 

TA-W-22,069:  Englewood.  Colorado 
TA-W-22.069A:  All  Locations  in  Wyoming 
TA-W-22,069B:  All  Locations  in  North 

Dnkota 
T.A-W-22.069C:  All  Locations  in  Montana 
TA-W-22,069D:  All  Locations  in  Utah 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U,S,C,  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  lo  Apply  for 
Worker  Adjustment  Assistance  on 
January  12,  1989  applicable  to  all 
workers  of  Shelby  Drilling  Company. 
Englewood,  Colorado.  An  amended 
certification  was  issued  on  Mar{:h  8, 
1989  to  include  all  the  workers  of  Shelby 
Drilling  in  Wyoming,  The  amended 
certification  was  published  in  the 
Federal  Register  on  March  15,  1989  (.".4 
FR  107471, 


Based  on  new  information  frorr.  the 
compan\',  additional  workers  were 
separated  from  Shelby  Dnilmg 
Company,  at  various  locations  in  the 
States  of  North  Dakota,  Montana  and 
Utah  during  the  period  applicable  to  the 
pptitmn  The  nr^tice,  therefore  is 
amended  by  including  all  locations  of 
Shelby  Drilling. 

The  amended  notice  applicable  to 
TA-W-22,069  is  hereby  issued  as 
follows: 

All  workers  of  Shelby  nnlling  Company, 
Englewood,  Colorado  and  all  workers  of 
Shelby  Drilling  Company  m  the  Stales  of 
Wyoming.  North  Dakota,  Montana  and  Utah 
who  became  totally  or  partially  separated 
from  employment  on  or  after  October  1. 1985 
and  before  January  1, 1989  are  eligible  to 
apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  18th  day  of 

Apr;]  1989, 

Barbara  Ann  Farmer, 

Director  Office  of  Program  Management, 
UIS. 

[FR  Doc  89-10367  Filed  4-28-89;  8:45  amJ 

BILUNO  CODE  4StO-3&4l 


(TA-W-22J?041 

Witco  Corp.,  Bradford.  PA;  Dismissal 
of  Application  for  Reconsideration 

Pursuant  to  29  CFR  90,1  fi  on 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Witco  Corporation,  Bradford. 
Pennsylvania,  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefo.'-e,  dismissal  of 
the  application  was  issued. 

TA-W-22  2i>4:  Witco,  Corporation.  Bradford, 
Pe.nnsyUa.nia  (April  5,  1989) 

Signed  at  Washington,  DC  this  24th  day  of 
April  1989. 

Manin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  e9-103f>9  Fill  d  4-28-89;  8:45  amJ 

BIUJ»«0  CODE  4S1(>-»-M 


f  TA-W-22.094  and  TA-W-27-343) 

Wurltech  Inc.,  Corinth.  MS  and  Box 
Pipe  and  Supply,  Inc.,  Odessa,  TX, 
Dismissal  of  Applications  for 
Reconsideration 

Pursuant  to  29  CYK  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  W  tiritech.  Incorporated, 


Corinth,  Mississippi  and  Box  Pipe  and 
Supply,  Incorporated.  Odessa,  Texas. 
The  reviews  indicated  that  the 
applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore,  dismissal  of 
the  applications  were  issued. 

TA-W-22.094:  Wuritech.  Incorporated. 

Corinth.  Mississippi  (April  18, 1989) 
TA-W-22,343;  Box  Pipe  and  Supply. 

Incorporated.  Odessa.  Texas  (April  21. 

1989) 

Signed  at  Washington.  DC  this  24tfa  day  of 
April  1989. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

ITR  Dor  ft(>-i0370  Filed  4-2d-89:  B;45  amj 

BI.LIMC.  COOf    451S-30-M 


ITA-W^'31.  .W;  0ki,l3r>om«  Ci",   Ok  e'  .a, 

Young  Exploration  Co  et  ai..  Amenaeri 
Certification  Regarding  Etigibititj  To 
Apply  for  Worker  Ad/u&tment 
Assistance 

In  the  matter  of: 
Young  Exploration  Ca 

TA-W-21.501:  Oklahoma  Qty.  Oklahoma 
TA-W-21,S01A:  All  Locations  in  North 

Dakota 
TA-W-21,501B:  All  Locations  In  Texas 
TA-W-21,S(nC:  All  Locations  in  Mississippi 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  31. 1989  apphcable  to  all 
workers  of  Young  Exploration  Company, 
Oklahoma  City,  Oklahoma. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Young  Exploration 
Company  at  various  locations  in  the 
states  of  North  Dakota,  Texas  and 
Mississippi  during  the  period  applicable 
to  the  petition.  The  notice,  therefore  is 
amended  by  including  all  locations  in 
North  Dakota,  Texas  and  Mississippi  for 
Young  Exploration  Company. 

The  amended  notice  applicable  to 
TA-W-21.501  is  hereby  issued  as 
follows: 

All  workers  of  Young  Exploration 
Company,  Oklahoma  City.  Oklahoma  and  in 
the  stales  of  North  Dakota,  Texas  and 
Mississippi  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 


18610 


Federal  Register  /  Vol.  54.  No.  82  /  Monday.  May  1,  1989  /  Notices 


Signed  at  Washington.  DC,  this  21st  Day  of 
ApHl  1989. 

Staphan  A.  WandiMr. 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UlS. 
(FR  Doc.  89-10368  Filed  «-28-B9:  8:45  am] 

MLIJNO  COM  tt10-M-M 

Mln«  Safety  and  Health  Administration 
[Docket  No.  M-«»-49-C] 

Eastslde  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Eastside  Coal  Company,  Inc..  P.O.  Box 
1(31.  Silt,  Colorado  81652  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.209(a)  (automated  temporaiy 
roof  support  (ATRS)  systems)  to  its 
Eastside  Mine  (l.D.  .No.  05-024211, 
located  m  Garfield  County,  Colorado. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  lor". 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  ATRS  sj  stems  be  used 
with  roof  bolting  machines  and  with 
continuous-mining  m.achires  with 
integral  roof  boltors. 

2.  The  mine  is  un:qae  in  that  the  three 
dovelopmg  entries  are  stacited  one  on 
tup  of  the  other  and  are  slightly  off-set 
becHus'i  the  coal  scam  i)e;ng  mined  is  on 
a  60'  pitch.  The  entries  have  rociv  strata 
on  each  side  and  crosscuts  cannot  be 
developed  for  idle  equipment.  RHises 
have  to  be  dnven  every  250  fe(;t  to 
connect  entries  for  ventilation  and 
ramps  must  be  driven  every  1,0(X)  feet 
for  equipment  access.  These  conditions 
render  the  use  of  an  ATRS  equipped 
roof  bolting  machine  impractical. 

3.  All  personnel  at  the  mine  are 
required  to  be  trained  to  install 
temporary  top  nb  support  before 
performing  any  top  rib  control  work,  and 
to  work  at  all  times  under  either 
temporary  or  permanent  top  rib  support 
as  required  under  the  approved  roof  and 
nb  control  plan. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Date:  April  24.  1989 
Patricia  W  Silvey, 

Director.  Of  ice  of  Standards.  Rr<^iJi'utions 

and  Variances. 

\Fn  Doc.  89-10371  Filed  4-:«-89:  8:45  am] 

KLUMO  COOC  W10-43-M 


(Docket  No.  M-49-J-M1 

Eddy  Potash,  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Eddy  Potash,  Inc.  P.O.  Box  31, 
Carlsbad.  New  Mexico  88220  has  filed  a 
petition  to  modify  the  applirntion  of  30 
CFR  57  12002  (controls  and  switches)  to 
its  Eddy  Potash.  Inc.,  Mir.e  (l.D.  No.  29- 
00173)  U,icatpd  in  Eddy  County.  New 
Mexico.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  .'\ct  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  electric  equipment  and 
circuits  be  provided  with  switches  or~~^ 
other  controls,  and  the  switches  or 
controls  be  of  approved  design  and 
construction  and  be  properly  installed. 

2.  Approximately  425  sets  are  located 
throughout  the  mine,  with  all 
disconnects  mounted  at  various  heights 
to  the  mine  ribs.  Most  of  the  disconnects 
are  located  out  of  the  stream  of  the 
normal  travelway.  and  the  only 
personnel  requiring  access  to  the 
disconnects  are  electrical  personnel 
performing  maintenance. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  In  order  to  alert  miners  to  a 
potential  hazard  and  eliminate  access. 
belting  would  be  installed  with  signs 
stating    D.WGER  HIGH  VOLTACIE 
2300VOL1S  ; 

(b)  The  locations  of  the  disconnects 
would  be  included  in  safety  training  for 
new  employees  and  in  the  annual 
f'^freshor  training:  and 

(cj  Safety  huddles  would  be  held 
periodically  \i  rv.rr 
the  disconnects  are  located. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  e^me 
degree  of  safety  for  the  miners  affected 
as  that  afforded  bv  the  standard. 


•"  employees  whc 


Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
rect'ivfri  tn  that  office  on  or  before  May 


31. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  25. 1989. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  89-10372  Filed  4-28-89-,  8:45  am] 

BIUJNQCOOC  4I10-«>-«l 


[Docket  No.  M-«»-45-C| 

Green  River  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Green  River  Coal  Company,  Inc., 
Route  3,  Box  284-A,  Madisonville, 
Kenticky  42431  has  filed  a  petition  to 
modify  the  application  of  30  CFR  7'. 305 
(wer  kly  ex.iminations  for  h;iz.3rdou3 
conditions)  !o  its  No.  9  Nfine  (1  D.  No. 
15-13469)  located  in  Hopkins  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealth  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  ' 

1.  The  petition  concerns  the 
requirement  that  examinations  be  made 
on  a  weukly  basis  of  seals  and  of  return 
entries  in  their  eniirety. 

2.  Excessive  high  humidity  has  caused 
mass've  r-iof  falls  at  the  entrance  to  the 
s.:als.  making  examination  of  the  seals 
e^trcntly  hazardous.  To  remove  the  fall 
would  subject  miners  to  hazardous 
working  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  a  iocaiion  out  by 
the  seals  where  a  cortiliod  person  would 
mnr'tor  the  air. 

4.  Potiti'^rer  stntps  t^nt  the  proposed 
.T'N^rn.ite  mf'hod  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
ab  liial  afiorded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
f'Tnish  written  commrr*s.  These 
comments  must  be  filed  with  the  Office 
of"  Standards.  Regula'ion:;  .3"d 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dale:  April  24. 1989. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  8&-10373  Filed  4-28-89;  8:45  am) 
WLUNO  COOC  4S10~43-« 


[Docket  Na  M  W  55-C] 

Kelly  Energy  Co.,  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kelley  Energy  Company,  Inc.,  Box  47a 
Clintwood.  Virginia  24228-0478  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  2  Mine  (I-D.  No.  44-06193)  located  in 
Wise  County.  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  has  a  downhill  slope  and 
ranges  from  46  to  48  inches  in  height. 
The  lay  of  the  bottom  of  the  coal  bed 
and  the  top  of  the  coal  bed  are  very 
uneven  with  an  up  and  down  effect  and 
sliding  from  left  to  right. 

3.  The  use  of  cabs  or  canopies  on  the 
mine's  electric  face  equipment  would 
result  in  a  diminution  of  safety  because 
the  cabs  or  canopies  would: 

(a)  Shear  and  dislodge  roof  bolts; 

(b)  Reduce  visibility  of  the  operator 
and 

(c)  Tear  down  check  or  line  curtains, 
thereby  disrupting  ventilation. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  less  than  55  inches. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  25. 1989. 
Pabida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  89-10374  Filed  4-28^89;  8:45  am) 

BILUNG  COOE  4S10-«>-« 
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[Docket  Na  M-M-40-C) 

Leeco,  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Leeco.  Inc..  100  Coal  Drive.  London, 
Kentucky  40741-8799  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1103-4  (automatic  fire  sensor  and 
warning  device  systems,  installation; 


minimum  requirements)  to  its  Mine  No. 
62  (l.D.  No.  15-16412),  its  Mine  No.  63 
(l.D.  No,  15-16413),  and  its  Mine  No.  65 
(LD.  No.  15-16522)  all  located  in  Perry 
County.  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
fiight. 

2.  In  a  separate  petition  (M-89-39-C). 
petitioner  proposes  to  use  the  air  in  the 
belt  entry  to  ventilate  active  working 
places. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  belt  entries  used  as  intake 
airrourses  with  specific  conditions. 

4  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  slan(i,<'d 

Request  for  Comments 

Persons  interested  .n  this  petition  may 
furnibh  written  comments.  These 
comments  must  be  filed  with  the  OfBce 
of  Standards,  Regulations  and 
Variances,  Mine  Safit)  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31.  1989.  Copies  of  the  petition  are 
available  for  inspection  at  tiiat  address. 

DHted:Apn  125. 1989. 
Patricia  W.  Silvey. 

Dirvctar.  Office  uf  Standards.  Flegiilations 
and  Variances. 

[FR  Doc-  89-10375  Filed  4^2fu«»:  ft  4'.  hmj 
nUJMG  COOC  4S10-43-M 


[Docket  No.  M-89-57-C] 

Mattitee  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mathies  Coal  Company,  Drawer  D, 
Finlej-ville.  Pennsylvania  15332  has  fiU'd 
a  petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance]  to  its  Mathies 
Mine  (l,D,  No.  36-00903)  located  in 
Washington  County.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows' 

1.  The  petition  concerns  the 
requirement  that  a  locked  padlock  be 


used  to  secure  battery  plugs  to  machine- 
mounted  battery  receptacles  on 
permissible,  mobile,  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  metal  retainer  device 
which  would  be  bolted  to  the  battery 
receptacle.  The  plug  would  be  secured 
by  a  hand-operated,  spring-loaded  pin 
which  would  be  attached  to  the  retainer 
device. 

3.  The  metal  retainer  device  would  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  losL 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  OfTice 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofHce  on  or  before  May 
31. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  24. 1989. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc  89-10376  Filed  A-2S-».  ft45  am| 
BaUNB  COOC  4ti»-a-« 


[Docket  No  M e5-,36-C) 

Peabody  Coal  Co.  Petition  •c>r 
Modification  of  Appiicatton  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company.  301  North 
Memorial  Drive.  P.O.  Box  373,  St  Louis. 
Missouri  63166  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.305 
(weekly  examinations  for  hazardous 
conditions)  to  its  Camp  No.  2  Mme  [ID. 
No.  15-02705)  located  in  Union  County. 
Kentucky.  The  petibon  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealUi  Actofl977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  examinations  be  made 
on  a  weekly  basis  of  seals  and  of  return 
entries  in  their  entirety. 

2.  Requiring  the  Ist  and  2nd  North 
seals  to  be  examined  once  each  week 
would  result  in  a  diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  boreholes  at 
specific  locations  where  a  certified 
person  would  monitor  the  seals.  In 
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S'lpport  of  this  request,  petitioner  states 
that: 

(a)  The  boreholes  would  be  r.'.DnitorcJ 
whenever  persons  .-ire  working 
underground;  and 

(b)  The  system  for  determining  the 
rrethane  levels  in  the  mine  atmosphere 
woi.!d  be  a  part  of  the  approved 
ventilation  plan  for  the  .mine. 

4.  Petitioner  states  that  the  propos>'d 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  com.ments.  These 
comments  must  be  fil-^d  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room.  627.  Wilson 
Boulevand,  Arlington,  Virginia  2220.3  A.l 
com.ments  must  be  postmarked  or 
received  in  that  office  on  or  before  .M.iv 
31, 1969.  Copies  of  the  petition  are 
available  for  inspection  at  that  address 

Dated.  April  24.  19^9 
Patricia  W.  Silvey, 

U  rector.  Of^-ceofStandnnh.  Rc^'jtations 

u-c/  Variances. 

|FR  Doc.  89-10177  Fiied  •4-28-89  8  lo  ain) 
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(Docket  No.  M-«»-5«-C ! 

Utah  Power  &  Light  Co.,  Mining 
Division;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

L'tah  Power  h  Lii^ht  Company.  Mining 
Division,  P  O  Box  310.  Huntington.  Utah 
8-1528  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Deer  Creek  Mine  (I.D.  No,  42- 
0O121)  located  in  Emergy  County,  Utah. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statem.ents  follows; 

1.  The  petition  concerns  the 
requirement  that  examinations  be  made 
on  a  weekly  basis  of  seals,  the  return  of 
each  split  of  air  and  of  return  entries  in 
their  entirety, 

2.  Due  to  numerous  roof  falls,  the 
potential  of  further  ground  movement 
and  severely  heaved  floor  many  areas  of 
the  mine  cannot  be  safely  traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  air  quality 
m.onitoring  stations  where  air  entering 
and  exiting  the  affected  area  would  be 
monitored  weekly, 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
;iH  that  afforded  by  the  stand.ird. 

Request  for  Comments 

Persons  interested  in  this  petituin  nviy 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mme  Safety  and  Health 
Administraion,  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  25. 1989. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc  89-10378  Filed  4-28-89;  8:45  ami 
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Occupational  Safety  and  Health 
Administration 

Employee  Assistance  Grant  Program 

AGENCY:  Occupational  Safety  and 

H.  alth  Administration  (OSHA),  Labor. 

ACTiOM:  Notice  of  grant  program. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  is  implementing  a 
new  national  grant  program  to  providp 
grants  to  nonprofit  employers  and 
employer  representatives  to  enable 
employers  to  develop  employee  drug 
and  alcohol  abuse  assistance  programs 
This  notice  describes  the  scope  and 
objectives  of  the  grant  program,  and 
provides  information  about  obtaining  a 
grant  application.  Applications  should 
not  be  submitted  without  first  obtaining 
the  detailed  grant  application  mentioned 
later  in  the  notice. 

.Authotnty  for  this  program  may  be 
found  in  section  2101  of  the  Anti-Drug 
.Abuse  Act  of  1988. 

DATE:  Application  packages  must  be 

received  by  |iine  30.  1989. 

ADDRESSES:  Grant  applications  must  be 
siibmi'ted  to  the  OSHA  Regional  Office 
for  the  state  m  which  the  applicant  is 
located.  A  com.pU'te  listing  of  Regional 
Offires  can  be  found  m  the  addendum  at 
the  end  of  the  supplementary 
information  section  of  this  notice, 

FOR  FURTHER  INFORMATION  CONTACT: 

Iamt>s  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
,\dministration.  Room  N3647,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,.  WashinRton.  DC  20210. 
tpiephone  (202J  52;}-8148. 


SUPPLEMENTARY  INFORMATION: 
Program  Description 

The  purpose  of  the  Employee 
Assistance  Grant  Program  is  to  provide 
grants  to  help  employers  establish  new 
or  expand  existing  employee  assistance 
programs  (EAP's)  designed  to  assist 
employees  with  drug  and/or  alcohol 
abuse  problems.  Grants  may  be 
requested  to  establish  new  EAP's  or  to 
expand  or  augment  existing  EAP's.  All 
grant  requests  must  address  drug  and 
alcohol  abuse.  It  is  expected  that 
grantees  receiving  financial  support 
under  this  program  will  continue  to 
provide  the  EAP  services  funded  under 
this  program  after  the  grants  expire. 

EAP's  for  which  grants  are  requested 
must  contain,  at  a  minimum,  the 
following  components:  workplace 
substance  abuse  policy,  supervisory 
training,  employee  orientation,  drug  and 
alcohol  education  and  awareness,  and 
assessment  and  referral. 

Grant  requests  may  target 
establishing  or  augmenting  one 
component  of  the  EAP,  multiple 
components  of  the  EAP  or  the  entire 
EAP.  However,  if  funding  is  targeted  for 
only  a  portion  of  the  required  program 
components,  the  remaining  components 
must  still  be  present. 

Grant  recipients  must  assure  that 
employee  assistance  services  will  be 
provided  by  individuals  or  organizations 
that  meet  all  relevant  licensure, 
accreditation,  certification,  and  State  or 
local  requirements.  Grant  recipients 
must  also  agree  to  collect  assessment 
and  evaluation  data  as  set  forth  in  the 
grant  application. 

Grant  recipients  are  required  to 
provide  a  matching  share.  Grants  may 
be  requested  for  a  period  of  up  to  three 
years.  The  matching  share  requirements 
are  expressed  as  a  percent  of  the  total 
budget  (Federal  funds  plus  matching 
share):  25%  the  first  year,  50%  the 
second  year,  and  75%  the  third  year. 

The  grant  program  will  be 
administered  in  compliance  with  29  CFR 
Part  27  and  0MB  Circulars  A-87  and  A- 
102  for  State  and  local  governments  and 
with  41  CFK  Part  29-70  and  0MB 
Circulars  A-21,  A-110  and  A-122  for 
other  nonprofit  organizations. 

All  applicants  will  be  required  to 
certify  to  a  drug-free  workplace  in 
accordance  with  29  CFR  Part  98. 
Eligible  Applicants 

Any  nonprofit  organization  which  is 
an  employer  or  a  representative  of  a 
group  of  employers,  such  as  a  chamber 
of  commerce  or  a  trade  association,  is 
eligible  to  apply  for  a  grant. 

Applicants  will  be  required  to  submit 
a  copy  of  their  current  tax  exemption 


from  the  Internal  Revenue  Service  (IRS) 
or  other  documentary  evidence  of  their 
nonprofit  status.  State  and  local 
government  agencie.s  are  exem.pt  from 
this  requirement 

Allow abK?/Unallowable  .Activities 

Grant  funds  may  be  used  to  de\eiup 
an  E.AP  for  the  employees  of  a  nonprofit 
employer  They  m.ay  also  be  used  to 
develop  an  E.-\P  tor  the  emnlovees  of  t.he 
employers  represented  by  &  nonprofit 
organization.  Grant  funds  .may  not  be 
used  to  develop  an  F.AP  for  members  of 
a  nonprofit  organization  where  those 
members  are  not  employees  of  the 
organization  or  employees  of  employer 
members  of  the  organization. 

To  assist  potential  applicants  in 
determining  the  allowability  of  proposed 
programs,  some  examples  follow. 

Allowable 

1.  A  nonprofit  hospital  which 
establishes  o.'"  augments  an  E.AP  for  its 
employees. 

2.  A  chamber  of  cu"i.T,prce  which 
adds  EAP  as  a  program  option  available 
to  its  member  com.panies. 

3.  -A  State  gove.T.inent  agency  which 
establishes  an  EAP  for  its  emrployees. 

4.  A  lubor  union  which  establishes  an 
EAP  for  its  e.Tiplojees. 

Unallowable 

1.  A  nonprofit  professional 
association  which  develops  an 
informational  program  for  its  members. 

2.  A  trade  association  which  develops 
EAP  promotional  program  materials  for 
its  members. 

3.  .\  State  government  agency  which 
develops  and  disseminates 
informdtional.'promotional  material  for 
businesses  withm  the  state. 

4.  A  labor  union  which  develops  an 
EAP  for  its  members  (as  opposed  to  its 
employees). 

Review  Procedures  and  Criteria 

Applications  for  grants  solicited  in" 
this  notice  will  be  reviewed  on  a 
competitive  basis  by  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  with  assistance  and 
advice  from  the  Assistant  Secretary  of 
Labor  for  Policy. 

The  following  factors,  which  are  not 
ranked  in  order  of  importance,  will  be 
considered  in  evaluating  grant 
applications. 

/.  Program 

a.  Programs  which  target  large 
numbers  of  employers  and/or 
employet!S. 

b.  PTijgianis  which  include  significant 
numbers  of  small  (less  than  100 


employees)  and  medium  (100  to  500 
employees)  sized  businesses. 

c.  Progra.ms  which  represent  joint 
labor-management  effo.-ts. 

d.  Programs  which  contain  or  propose 
significant  coordination  and  linkages 
with  other  community  substance  abuse 
programs. 

e.  Programs  which  encourage  or  assist 
employers  in  obtaining  health  benefits 
insurance  coverage  for  substance  abuse 
treatment. 

f.  Programs  which  demonstrate  the 
availability'  of  local  resources  to  meet 
referral  and  treatment  needs. 

2.  Administrative 

a.  Managerial  expertise  of  the 
applicant  as  evidenced  by  the  variety 
and  complexity  of  current  and/or  recent 
programs  it  has  administered. 

b.  Financial  manf.    ment  capability  of 
the  applicant  as  evidenced  by  a  recent 
report  from  an  independent  audit  firm  or 
a  recent  report  from  another 
independent  organization  qualified  to 
render  judgment  concerning  the 
soundness  of  the  applicant's  financial 
practices. 

c.  Evidence  of  the  applicant's 
nonprofit  status,  preferably  from  the 
IRS 

3.  Budget 

a.  The  reasonableness  of  the  budget  in 
relation  to  the  proposed  program 
activities. 

b.  The  proposed  non-Federal  share  of 
a  least  25%  of  the  budget  for  the  first 
program  year. 

c.  The  compliance  of  the  budget  with 
applicable  Federal  cost  principles. 

In  addition  to  the  preceeding  factors, 
the  Assistant  Secretary  will  consider 
other  factors,  such  as  occupational  and 
industrial  areas  covered  and  geographic 
mix  of  the  proposals  selected  for 
funding. 

Availability  of  Funds 

There  is  81.75  million  available  to 
support  this  program  in  fiscal  year  1989. 
Because  congressional  appropriations 
for  future  years  are  not  known,  any 
application  selected  for  award  as  a 
result  of  this  announcement  will  be 
funded  for  12  months.  Incremental 
awards  to  grant  recipents  requesting 
longer  than  12  months  to  complete  their 
programs  will  be  based  on  fund 
availability  and  the  assessment  of 
progress  made  in  completing  the  work 
plan  for  prior  grant  periods. 

Application  Procedures 

Those  employers  or  employee 
representatives  meeting  the  eligibility 
requirements  which  are  interested  in 
developing  an  employee  alcohol  and 


drug  abuse  assistance  program  may 
request  a  grant  application  package 
from  the  OSHA  Regional  Administrator 
for  the  stale  in  which  the  organization  is 
located.  A  list  of  the  names,  addresses, 
and  geographic  areas  of  responsibility  of 
the  Regional  Administrators  is  in  the 
addendum  to  this  notice. 

All  applications  must  be  received  in 
the  applicable  OSHA  Regional  Office  no 
later  than  5  p.m.  local  time.  June  30. 
1989. 

Following  review  and  selection,  those 
organizations  selected  as  potential  grant 
recipients  will  be  notified  by  a 
representative  of  their  OSHA  Regional 
Administrator.  An  applicant  whose 
proposal  is  not  selected  will  also  be 
notified  in  writing  to  that  effect.  Notice 
of  selection  as  a  potential  grant 
recipient  will  not  constitute  approval  of 
the  grant  application  as  submitted.  Prior 
to  actual  grant  award,  representatives  of 
the  potential  grant  recipient  and  OSHA 
will  enter  into  negotiations  concerning 
such  items  as  program  components, 
funding  levels,  and  administrative 
systems.  If  negotiations  do  not  result  in 
an  acceptable  grant,  the  Assistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washingloa.  DC,  this  26th  day  of 
April,  1989. 
Alan  C.  McMillan. 

Acting  Assistant  Secretary  of  Labor. 

Addendum 
Region  I 

Regional  Administrator,  U.S.  DepnrtmenI  of 
Labor— OSHA.  133  Portland  Street.  Boston, 
MassachusettB  02114 

Connecticut.  Maine,  Massachusetts,  New 
Hampshire.  Rhode  Island.  Vermont 

Region  II 

Regional  AdminislrBlor.  U.S.  Department  of 
Labor— OSHA.  201  Varick  Street.  Room 
670.  New  York.  New  York  10014 

New  Jersey.  New  York.  Puerto  Rico.  Virgin 
Islands 

Region  III 

Regional  Administrator.  U.S.  Department  of 
Labor — OSHA  Gateway  Building.  Suite 
2100,  35:)5  Market  Street.  Philadelphia. 
Pennsylvania  19104 

Delaware,  District  of  Columbia,  Maryland, 
Pennsylvania.  Virginia,  West  Virginia 

Region  IV 

Regional  Administrator,  U.S.  Department  of 

Labor— OSHA.  1375  Peachtree  Street.  NE.. 

Suite  587.  Atlanta,  Georgia  303G7 
Alaba.ma,  Florida.  Georgia,  Kentucky. 

Mississippi,  North  Carolina.  South 

Carolina,  Tennessee 
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Region^:  .^d.■nln;st^a!lJr.  U.S.  Deparlmtnt  of 
Labor— OSI  lA.  230  South  De«rbom  Street, 
Room  3244,  Chicago.  lUinoia  60604 

Illinois,  Indiana.  Michigan,  Minnesota,  Ohio. 
Wisconsin 

flr^;on  VI 

Regional  Adrr.inistrafor.  U.S.  Department  of 
Uboi^-OSHA.  525  Griffin  Street  Room 
ti02.  Dallas.  Tex.«3  75202 

Arkansas.  Louisana,  New  Mexica  Oklahoma. 
Texas 

Region  VJJ 

R^iunal  Administrator,  U.S.  Departnent  of 
Labor— OSILA.  911  Walnut  Slrce',  Room 
406,  Kansas  City.  Missouri  64106 

Iowa.  Kansas.  Missouri.  Nebraska 

Region  VIII  I 

Rfgional  Adm m'-.'rdtor.  U.S.  Department  of 
Labor — OSHA,  Federal  Building.  Room 
1554, 1961  Stout  Street  Denver.  Colorado 
80294 

Colorado.  Montana,  North  Dakota.  South 
Dakota.  Wyoming 

Rcgiondi  Aaminis'ra'or.  US  D»?partment  of 
l.abor — OSHA.  71  Stevenson  Street  Suite 
415.  Sar.  Francisco,  California  94105 

f'  •  f-i  dn  S'Ti  rt  A-7.)-.a  California,  Guam. 
It.  A^::  "..',,1  iri    T-  -•  Territory  of  the 
Pacific  Islands  . 

R^.'o.n  X 

Regional  Administrator.  U.S.  Department  of 
Labor— OS!  lA.  Federal  Office  Building. 
Room  6003.  909  First  Avenue.  Seattle, 
Washington  98174 

ALtska.  Idaho.  Oregon.  Washington 

rP.  lI'x.  89-10328  Filed  4-25-89:  &45  am] 
b«ll;hg  C00€  «4iO-2«-*< 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  . 

I  Notice  89-31)  ' 

NASA  Advisory  Council,  Meeting 

agency:  .\c(':.>jndi  AeroHdulits  and 
Spac.p  .\dnur;s!raHon. 
actiom:  Notice  ui  meeting. 


SUMVAflv:  In  accordance  v^ith  the 

Kf  ;-i  1    \dv;sorj' Committee  Act.  Pub. 
L  92-4b3.  ds  ampndpd.  the  National 
Aerorautirs  and  Space  AdT.inistration 
-.TiO'jnr.es  a  f:irth'-oming  rref^tipg  of  t^i-' 
WSA  A.:     .^  r\  Couml  !\AC), 
DATE  AND  TIME;  V!dy  I'-J.  1989.  830  a.rr, 
ti)  5  T<1  p  rr...  and  \U\  17,  1989.  8:30  a.m 
',')  IJ  r.oo:'. 

ADDRESS:  National  Aeronautics  and 
Spai.e  Ad.Tinistraton.  Lyndon  B. 
lijhnson  Space  Cpnter,  Room  966, 
Building  1.  Houston,  Texas  77058. 
FOR  FURTHER  INFORMATION  CONTACT: 
y,T.  \,i;;i,tn..-'l  B.  Cuh«ii,  Co>ie  AD.\-2. 


National  Aeronautics  and  Space 
Administration,  Washington.  DC  20.')46, 
202/453-8766. 

SUPW.EMENTARV  INFORMATION:  The 

interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Dr.  John  L 
McLucas  and  is  composed  of  27 
members.  Standing  committees 
containing  additional  members  report  to 
the  Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  space  station,  commercial 
programs,  and  history,  as  they  relate  to 
NASA's  activities. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  50  persons 
including  Council  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
Type  of  Meeting-  Open. 
Agenda: 
May  16. 1989 

8:30  a.m. — Introductory  Remarks. 

8:45  a.m. — Johnson  Space  Center 
Highlight  Review. 

1  p.m. — Committee  Reports. 

2:30  p.m. — Commercial  Space 
Activities. 

5:30  p.m. — Adjourn. 
May  17, 1989 

8:30  a.m. — Commercial  Space 
Activities — Continued. 

11:15  a.m. — Commercial  Programs 
Advisory  Committee. 

12  Noon — Adjourn. 
)ohn  W.  GafT, 

Advisory  Committee  Manogowent  Officer, 
National  Aeronautics  and  Space 
Administration. 
April  25. 1989. 

IFR  Do.    a<)-10326  Filed  4-28-«9;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

!OocheJ  No  50-26-1 

Environmenta!  Assessment  and 
Finding  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Renewal  of  Facility 
Operating  License  No.  R-108:  Dow 
Chemical  Co. 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-108  for  the 
Dow  Chemical  Company  TRIGA  Mark  I 
lesearch  reactor  located  on  the  Dow 


Chemical  Company  site  (the  licensee)  in 

Midland.  Michigan 

Environmental  Assessment 

This  Environmental  Assessment  is 
w  ritten  in  connection  with  the  proposed 
renewal  for  20  years  of  the  facility 
operating  license  of  the  Dow  Chemical 
Company  TRIG.A  \fark  1  research 
reactor  (DTRR)  at  Midland,  Michigan,  in 
response  to  a  timely  application  frfjm 
the  licenEt-e  da'ed  .November  14,  1986,  as 
supplemented  on  June  2. 198r,  August  14. 
1987,  April  29.  1988.  and  Janunry  10, 
1989.  The  The  proposed  action  v\ould 
authorize  continued  operation  of  the 
reactor  with  an  increase  in  a-jthonzed 
power  level  from  100  to  300  kilowatts 
(thermal).  The  facility  has  been  in 
operation  since  Facility  Operating 
License  No.  R-IOS  was  issued  in  1967. 
Currently  there  are  no  plans  to  change 
any  of  the  structures  or  operating 
characteristics  a.ssociated  with  the 
reactor  during  the  renewal  period 
requested  by  the  lirensee  The  increase 
in  power  level  will  not  re(juire  any 
additional  equipment. 

Need  for  the  Proposed  Action 

The  operating  license  fur  the  facility 
was  due  to  expire  in  December  1986. 
The  proposed  action  is  requried  to 
authorize  continued  operation  so  that 
the  facility  can  continue  to  be  u!.ed  in 
the  licensee's  mission  of  research. 

Alternatives  to  the  Proposed  .Action 

An  alternative  to  the  proposed  action 
that  was  considered  was  not  renewing 
the  opt^rating  license.  This  alterri.'itive 
would  have  led  to  cessation  of 
operations,  with  a  resulting  change  in 
sid'us  and  a  likely  small  impact  on  the 
environment.  The  other  alternative  was 
to  renew  the  license  without  authorizing 
the  increase  in  po'.ver  level.  This 
ahemative  would  have  led  to  a  nearly 
identical  impact  on  the  environment  as 
the  proposed  action. 

Environmental  Impact 

The  DTRR  operates  in  an  existing 
shielded  pool  of  v.ater  inside  an  existing 
multiple-purpose  building,  so  this 
licensing  action  would  lead  to  no  change 
in  the  physical  environment. 

Based  on  the  review  of  the  specific 
facility  operating  characteristics  that  are 
considered  for  potential  impact  on  the 
environment,  as  set  forth  in  the  staffs 
Safety  Evaluation  Report  (SERj'  for  this 
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action,  it  is  concluded  that  renewal  of 
this  facility  operating  license  at  an 
increased  power  level  will  have  an 
insignificant  environmental  impact 
Although  judged  insignificant,  operating 
features  with  the  greatest  potential 
environmental  impact  are  sunimarized 
belov/. 

Argon-41.  a  prudiict  from  neutron 
irradiation  of  air  during  operation,  is  the 
principal  airborne  radioactive  effluent 
from  the  DTRR  during  routine 
operations.  Conservative  calculations 
by  the  staff  based  on  the  total  amount 
of  A;-41  released  from  the  reactor 
during  a  year,  predict  a  maximum 
potential  annual  whole  body  dose  of 
less  than  1  millirem  in  unrestricted 
areas.  Radiation  exposure  rates 
measured  outside  of  the  reactor  facility 
building  are  consistent  with  this 
computation. 

The  staff  has  considered  hypothetical 
credible  accidents  at  the  DTRR  and  has 
concluded  that  there  is  reasonable 
assurance  that  such  accidents  will  not 
release  a  significant  quantity  of  fission 
products  from  the  fuel  cladding  and, 
therefore,  will  not  cause  significant 
radiologics!  hazard  to  the  environment 
or  the  public. 

This  conclusion  is  based  on  the 
following: 

(a)  The  excess  reactivity  available 
under  the  technical  specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding. 

(b)  At  a  thermal  power  lev  el  of  3(X) 
kilowatts,  the  inventory  of  fission 
products  in  the  fuel  cannot  generate 
sufficient  radioactive  decay  heat  to 
cause  fuel  damage  even  in  the 
hypothetical  event  of  instantaneous 
total  loss  of  collant,  and 

(c)  The  hypothetical  loss  of  integrity 
of  the  cladding  of  the  maximum 
ir'-adiated  fuel  rod  will  not  lead  to 
radiation  exposures  in  the  unrestricted 
environment  that  exceed  guideline 
values  of  10  CFR  Part  20. 

In  addition  to  the  analyses  in  the  SER 
summarized  above,  the  environment,*! 
impact  associated  with  operation  of 
research  reactors  has  been  genencaily 
evaluated  by  the  staff  and  is  discussed 
in  the  attached  generic  evaluation.  This 
evaluation  concludes  that  there  w  ill  be 
no  significant  environmental  impact 
associated  with  the  operation  of 
research  reactors  licensed  to  operate  at 
power  levels  up  to  and  including  2 
MW(t)  and  that  an  Environmental 
Impact  Statement  is  not  required  for  the 
issuance  of  construction  permits  or 
operating  licenses  for  such  facilities.  We 
have  determined  that  this  generic 
evaluation  is  applicable  to  operation  of 
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the  DTRR  and  that  there  are  no  special 
or  unique  fcatu.^es  that  would  preclude 
reliance  on  the  generic  evaluation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  those  normally 
allocated  for  such  activities. 

Agencies  and  Persons  Consulted 

The  staff  has  obtained  the  technical 
assistance  of  the  Idaho  National 
Engineering  Laboratory  in  performing 
the  safety  evaluation  of  continued 
operation  of  the  DTRR  facility. 

Finding  of  No  Significant  Impact 

Based  upon  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
envionrmental  impact  statement  for  this 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  a 
license  amendment  dated  November  14, 
1986,  as  supplemented  on  June  2. 1987, 
August  14. 198".  April  29, 1988.  and 
January  10, 1989.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  .Washington,  DC 
20555, 

DHtpd  at  Rockville.  Maryland  this  20th  day 

of  Apnl  1989. 

Fr,i  the  .Nuclear  Regulatory  Commission. 
Charles  L  Miller, 

Director,  Standardization  and  Non-Power 
Reactor  Project  Directorate,  Division  of 
Reactor  Pro/pcts— III,  IV,  V  and  Special 
Pro/ects,  Office  of  Nuclear  Reactor 
Regulation. 
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[Docket  No£,  5C-317  and  50-318] 

Baltimore  Gas  and  Electric  Co.; 
Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-53 
and  DPR-69,  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2. 
respectively,  located  in  Calvert  County. 
Maryland. 

The  amendments  would  make  the 
following  changes  in  accordance  with 


the  licensee's  application  for 
amendments  dated  January  20, 1987.  as 
supplemented  on  January  12, 1988: 

1.  Delete  the  current  requirement  of 
Technical  Specification  (TS) 
Surveillance  Requirement  4.6,4. 1.2.C  to 
verify  that  the  containment  purge  air 
inlet  valves  (CPA-1410-CV  and  CPA- 
141t-CV)  and  the  containment  purge  air 
outlet  valves  (CPA-1412-CV  and  CPA- 
1413-CV)  close  to  their  actuation 
positions  upon  receiving  a  safety 
injection  actuation  system  (SIAS)  test 
signal.  In  addition,  reference  to  the  SIAS 
action  of  the  containment  purge  valves 
would  be  deleted  from  TS  Tables  3.3-3. 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  Table  3.3-4, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation  Trip  Valves." 
and  Table  4.3-2,  "Engineered  Safety 
Feature  Actuation  System  Surveillance 
Requirements." 

2.  Eliminate  redundancy  and 
consolidate  containment  purge  valve  I'S 
requirements  by  relocating  their 
surveillance  test  requirements  from  TS 
3/4.6.4,  "Containment  Isolation  Valves," 
and  TS  3/4.9.9.  "Refueling  Operations- 
Containment  Purge  Valve  Isolation 
System."  to  an  expanded  TS  3/4.9.4. 
"Refueling  Operations — Containment 
Penetrations." 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated;  or  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  licensee  evaluated  the  proposed 
changes  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
amendments  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  *  *  * 

Both  changes  are  effectively 
administrative  in  nature. 

The  Change  No.  1  deletion  of  the  SL^S 
test  requirements  of  TS  4.6.4.1.2.C  and 
TS  3/4.3.2.  "Engineered  Safety  Feature 
Actuation  System  Instrumentation."  for 
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contai.n.rnent  purge  valves  wil  h.ive  no 
signifirant  impact  upon  the  probability' 


operability  and  testing  requirements 
would  continue  to  exist  but  instead  of 


unless  it  receives  a  request  for  a 
hearing. 
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Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
aiicoitted  a.s  a  rartv  m  !\.  amon/l  ihn 


for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 

V,,,-!^.,,  D„~.l_» »-> 


[Docket  No*.  50-272  and  50-311} 
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contain.Tient  purge  valves  wll  h.ive  no 
3!gn:firanf  impact  upon  'he  probdhihly 
or  consequences  of  any  previously 
RVriluated  accident.  SIAS  performs  its 
sdfe'y  f-inctiors  v\.hen  the  unit  in  in 
dpt'rat;."^  modes  1-4  [Powt-r  Operations 
th.-o'igh  Hot  Shutdovvn)  and  is  not 
r«^quired  to  be  operable  v\hile  in  mode  5 
or  5  (Cold  Shutdown  ,^nd  Refueling). 
SIAS  fij.ictions  to  close  Ihe  containment 
p  ::ifi  valves.  However  TS  Lim.i'ins 
Contiiti'^n  for  Oper-it.on  (LCOl  3.0.*. 7 
rpq',::re3,  vvhile  in  miOiiea  1-4,  t.he 
r.onta-nmer.;  pu.-^e  valves  to  be  closed 
by  isolating  air  to  their  a:r  operators  and 
by  mdinta.nins  'he:r  scltjnoid  air  supp'y 
val-.  es  doi;nfrg;zed.  Th;s  requi."ement 
appears  to  render  moot  the  need  for 
tes?;.ig  the  SIAS  actuation  of  the 
cof-.tainmer.t  purge  valve.s  as  these 
V  jIv?8  are  always  closed  during 
ovrrating  modes  where  SL^S  is  required 
to  be  operable  (modes  1-4).  In  addition, 
the  act. on  rcquirem.ents  for  an  open 
cnn'air.ment  purge  valve  of  TS  3.6.1.7 
are  m.ore  restrictive  Lhan  those  presently 
applicable  in  TS  3/4, 6.4 

The  notes  in  TS  Tables  S.'J-a,  3.3-4 
and  4.3-2  are  1:>t  infoim.ation  pii  poses 
only  and  im.pcse  no  oper.ibili'y  or 
Ipsting  requircmervs.  This,  the  deletion 
of  the  information  statement,  that 
■  Con'ainment  purge  valve  isolation  is 
also  in  'idted  Lv  Sl.AS  (functional  units 
la  lb  anil  r;     would  have  no 
apparent  "ff*'!  's  ,ipon  previously 
evaluated  accidents. 

Chani^p  No  2  would  eliminate  TS  3/ 
4  9  9  relocating  its  requirements  in  TS 
3,4  0  4  and  would  also  delete  the 
rontrf-nment  purge  valves  from  TS  3/ 
4  6  4.  Table  3.6-1.  The  following 
roitiinmen!  pu-ge  valve  testing 
requirements,  effectively  removed  from 
TS  1  '4  fi  4.  w-rjld  be  incorporated  in  TS 
3/4^4 

a.  The  isulaiion  lime  of  each  contdinment 
purje  valve  »hall  be  determined  to  be  lesa 
than  or  equal  to  seven  seconds  when  tested 

piirs'?.int  fo  Terhnics!  Specification  4.0.5,  and 

b.  The  conlainrppn*  purye  valves  shall  be 
demonstrated  operable  pnor  to  re'umi.ng  the 

vjiv»s  to  auiorndiic  service  after 
mdint<"ndnce.  nipdir,  or  replacempnl  work  is 
perfijrmed  on  ihe  purge  Vdl\p  or  its 
*issoc:.if'^d  d'  '■..fitor.  control,  or  power  circuit 
b;  p.T-' .ir'n.n,  e  of  a  cycling  test  and 
venficdlion  of  unlation  tine. 

In  addition.  TS  4.9.4.1.b  snail  be 
further  clarified  by  specifying  that 
containment  purge  valves  are 
dem.onstrated  operable  by  verifying 
closure  upon:  11)  Receiving  Containment 
Radiation  High  test  signals  and  (2) 
manual  initiation. 

In  this  consohda'ion  of  containment 
purge  valve  TS  requirements,  all  current 


operability  and  testing  requirements 
would  continue  to  exist  but  inste  id  of 
being  dispersed  between  three  TS's, 
they  would  be  consolidated  in  TS  3/ 
4.9.4.  All  applicable  TS  Action 
Statements  would  remain  at  least  as 
conservative  as  currently  provided  in 
theTS.  i 

Consequently,  these  proposed 
changes  would  not  result  in  any 
Increase  in  the  probability  or 
consequences  of  previously  evaluated 
accidents. 

[ii]  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated  *  •  * 

These  proposed  changes  do  not  alter 
any  plant  operability  requirements, 
surveillance  testing,  maintenance,  or 
system  design  or  functions  other  than 
eliminating  the  SIAS  testing  of  tlie 
containment  purge  valves  which  are 
already  required  to  be  In  their  closed 
positions  in  modes  1-4,  which  are  the 
positions  to  which  they  would  actuate 
upon  receipt  of  a  SLAS.  Thus,  these 
changes,  as  proposed,  would  not  create 
the  possibility  of  any  new  or  different 
type  of  accident. 

(iii)  Involve  a  significant  reduction  in 
a  margin  of  safety  .  .  . 

These  proposals  do  not  alter  any  plant 
operational  requirements  or  restrictions 
other  than  the  SIAS  testing  of 
containment  purge  valves.  Therefore. 
these  proposed  changes  will  not  involve 
any  reduction  in  any  margin  of  safety. 

Finally,  on  March  6, 19«t).  the  NRC 
published  guidance  in  the  Federal 
Register  (51  FR  7751)  conceminy 
examples  of  amendments  that  are  not 
likely  to  involve  a  significant  hazards 
consideration. 

These  changes  appear  to  be  con.sistent 
with  one  of  the  examples  provided:  (ij  A 
purely  administrative  change  to  the 
Technical  Specifications  •  *  • 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  changes  involve  no  signiRcant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analyses.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendments  do  not 
involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 


unless  it  receives  a  request  for  a 

hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055.5. 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building.  7920  Norfolk  Avenue. 
Bcthesda,  Maryland,  from  8:15  am.  to 
5;00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street. 
NV;.,  Washington.  DC  20555.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  31. 1989.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  a.m.pndments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  fur  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Com.mission  or  by  the  ChairmKn 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  pjle  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  ''■'•A 
for»h  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  m.ay  be  affected  by  the 
results  of  the  proceeding.  The  petition 
sh.)uld  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  fl)  The  nature  of  the 
petitioner  s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  |2j  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subjct  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  witho.it  requesting  leave  of  the 
Board  up  to  fiitern  (15)  days  prior  to  the 
first  pivhearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference" 
scheduled  in  the  proceeding,  a  petitioner 
shall  f;le  a  supplement  to  Ihe  pptition  to 
intervene  which  must  include  a  list  of 
the  contt;ntions  which  are  sought  to  be 
litigated  m  the  matter,  and  the'bases  for 
each  contention  set  forth  with 
reHs.-.rable  specificity.  Contentions  shall 
be  lin.i'ed  to  m.atters  within  the  scope  of 
the  amendmientb  under  consideration.  A 
petitioner  who  fads  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  fo  any 
limitation  in  the  order  granting  leave  to 
interv  ene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  fo 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  fo  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  request  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  heanng 
held  would  take  place  after  issuance  of 
the  amendments. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  ihe 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  heanng 
after  issuance.  The  Com.Tiission  expects 
that  the  need  to  take  this  action  will 
occur  ven'  infrequently. 
A  request  for  a  hearing  or  a  petition 


for  K-dve  to  intervene  must  be  filed  with 
t^^^  Sf  T,  •,iry  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  2i'555,  Attention: 
Docketing  and  Ser\ice  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington,  DC  20555  by  the  above 
date.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  f80(.)  325-6000  (in  Missouri 
(HOO!  342-6700).  The  Western  Union 
operator  should  be  given  Daf.igram 
identification  Number  3737  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  publirat'op 
date  and  page  num.ber  of  this  Federrfl 
Register  notice,  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  US  .Nuclear 
Regulatory  Commissi.in.  Washington, 
DC  Ji)^55,  and  to  D..A.  Brune,  Jr.,  General 
Counsel,  Baltimore  Gas  and  Electric 
Company.  P.O.  Box  1475.  Baltimore, 
Maryland  21203.  atfompy  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  de'ermination  by  the 
Co.mmission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
requpst.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
speciied  in  10  CFR  2.714(a)(l)(i)-{v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  20, 1937  as 
supplemented  on  January  12, 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room.  Calvert  County 
Library,  Prince  Frederick,  Maryland. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1989. 

For  the  Nuclear  Regulatory  Commission. 
Robert  .\.  Capra, 

Director.  Project  Directorate  I-l,  Division  of 
Reactor  Projects  1/11.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-10339  Filed  4-28-89;  8;45  am] 
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fDo^^f-tNf»    ''V/?!  a.->d50-311J 

F  .  TV  ce  Electric  and  Gas  Co., 

V,    •  :ir:  .^ai  of  Application  for 
Am^  ,dr  ,prt  to  Facility  Operating 
Ucen&e 

The  United  States  Nuclear  Regrjlafory 
Commission  (the  Commission)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  delete  a  portion  of  its  November  27. 
1988  (LCR  84-22)  application  for 
proposed  amendments  fo  Facility 
Operating  Licenses  Nos.  DPR-70  and 
DPR-75  for  the  Salem  Generating 
Station,  Unit  Nos.  1  and  2,  located  in 
Salem  County,  New  Jersey. 

The  amendment  requested  among 
other  things,  revision  of  Lmiting 
Condition  For  Operation  (LCO)  3.6.3.1. 
Containment  Isolation  Valves.  This  was 
found  unacceptable  by  the  staff.  That 
portion  of  the  requested  amendment 
was  withdrawn  in  the  licensee's 
February  15, 1989  submittal. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  determination 
and  Opportunity  for  Hearing  which  was 
published  in  the  Federal  Register  on  July 
2, 1986  (51  FR  24261). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  27, 1985 
(LCR  84-22)  and  the  licensee's  letter 
dated  February  15, 1989  that  withdrew 
the  proposed  revision  of  LCO  3.6.3.1. 
The  above  documents  are  available  for 
inspection  at  the  Commission's  Public 
Department  Room,  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  Salem 
Free  Pubhc  Library,  112  West  Broadway. 
Salem,  New  Jersey  06079. 

Dated  at  Rockville.  Maryland  this  19;h  day 
of  April  1989. 

For  fhe  Nudear  Regulatory  Commisaioa 
Walter  R.  Butler. 

Director  Project  Directorate  1-2,  Division  of 
Reactor  Projects  l/ll.  Off  ice  of  Nuclear 
Reac  tor  Regulation. 

[FR  Doc.  89-10337  Filed  4-28-89;  845  a-n] 
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[Docket  No.  50-3461 

Tcfet'o  Ed:5on  Co  »n':  "•■■»■■  cievetaf>d 

Electrical  Uli.n-.inatinri  ( o   e'  al^ 

Isso.'ince  of  Amen;,;r-.f>''f«i  To  Facility 
Operst'^io  '.  'censf-'s 

The  U.S.  Nudear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  131  to  Fadlily 
Operating  License  No.  NW-3,  issued  to 
Toledo  Edison  Company  and  The 
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Cleveland  Electnc  Illuminating 
Comoanv,  (the  licenseel.  which  revised 


D<(ted  .It  Rockville,  Mar>'land.  this  2Sth  day 
of  Aprii  19««. 


served  on  the  Chairman.  Atomic  Saf(  ty 
and  Licensing  Board.  EWW/439,  U.S. 
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i  m.  1 '} 


constitute  testimony  or  evidence  in  this 
proceeding  but  the  Board  may  request 


No  comments  were  rerpived.  On 
Kebniary  17,  1989,  the  Commission 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
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Cleveland  Electnc  IHuminating 
Company,  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  1,  located  in  Ottawa 
County.  Ohio.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  remove  the 
operability  and  surveillance 
requirements  for  the  Au.xiliary 
Feedpump  Turbine  Inlet  Steam  Pressure 
Interlocks  from  the  Technical 
Specification  requirement*  for  the 
Auxiliary  Feedwater  Pumps  but  retained 
the  requirements  for  the  interlocks  in  the 
Technical  Specification  for  protection 
against  the  effect  of  a  r\ipture  of  the 
steam  lines  to  the  Auxiliary  Feedwater 
Pump  Turbines. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Oppportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
January  6. 1988  (53  FR  295).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendments  dated  May  4. 1987,  and 
supplemented  April  29, 1988,  (2) 
Amendment  No.  131  to  IJcense  No 
NPF-3.  (3)  the  Commissions  related 
Safety  evaluation  dated  April  25, 1989 
and  (4)  the  Environmental  Assessment 
dated  April  14. 1989.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Celman  Building.  2120  L  Street  NW  .  and 
at  the  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo,  Ohio  43806.  A  copy  of 
items  (2).  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projfcts  111. 
IV,  V  and  Special  Projects. 


D.ited  at  Rockville.  Maryland,  this  2,'ith  day 
of  April  \9m. 

f-or  ihe  Nui  IP,;!-  R-'aulatory  Commission. 
Thomas  V.  Wambach, 
Act  ins  Director.  Project  Directorate  IH-3. 
Division  of  Reactor  Projects— m.  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  89-10338  Filed  4-28-89;  8:45  am] 

■ILLIMQ  COOC  TSa»-«1-lt 


(Docket  No.  50-271-OLA;  (Sp«nt  Fu«l  Pool 
Amendment)  ASLBP  No.  87-547-02-LA) 

Vtrmont  Yanke*  Nuclear  Power  Corp.; 
Oral  Argument 

.^prl:  24.  1SW9. 

In  the  Matter  of  Vermont  Yankee  Nuclear 
Power  Corporarion  fVermont  Yankee  Nuclear 
Power  Station) 

Before  Administrative  judses:  Charles 
Bech.^oefer  ChHirma.n.  Dr  James  H 
Carpenter,  Gustave  A.  Linenberser,  [r. 

Notice  is  hereby  given  that,  in 
accordance  with  the  Licensing  Board's 
Memorandum  (Telephone  Conference  of 
4/19/89)  dated  April  21,  1989.  oral 
argument  as  set  forth  in  10  CFR  2.1113. 
concerning  Environmental  Contention  3 
(evaluation  of  the  alternative  of  dry  cask 
storage),  will  commence  at  9:30  a.m.  on 
Wednesday,  June  21,  1989.  at  the  U.S. 
District  Court,  Post  Office  and 
Courthouse  Building.  204  Main  Street. 
Brattleboro.  Vermont.  The  argument  will 
continue,  to  the  extent  necessary,  on 
Thursday.  June  22. 1989  and  Friday.  June 
23.  1989.  commencing  at  9:00  am.  each 
day.  Docum.ents  relating  to  the  oral 
argument  are  to  be  filed  on  the  schedule 
set  forth  in  the  April  21.  1989 
Memorandum. 

In  accordance  with  10  CVR  2.715(a), 
the  Board  will  hear  oral  limited 
appearance  statements  at  the  outset  of 
the  oral  argument,  on  Wednesday.  June 
22,  1989.  Any  person  not  a  party  to  the 
proceeding  will  be  permitted  to  make 
such  a  statement,  either  orally  or  in 
writing,  setting  forth  his  or  her  position 
on  the  matters  at  issue  in  Environmental 
Contention  3.  These  statements  do  not 
constitute  testimony  or  evidence  in  this 
proceeding  but  the  Board  may  request 
the  parties  to  address  questions  that 
may  be  raised.  The  number  of  persons 
making  oral  statements  and  the  time 
allotted  for  each  statement  may  be 
limited  depending  upon  the  number  of 
persons  present  at  the  designated  time. 
Written  statements  may  be  submitted  at 
any  time.  Written  statements  and 
requests  for  oral  statements  should  be 
submitted  to  the  Office  of  the  Secretary. 
Docketing  and  Service  Branch.  U.S. 
Nuclf  nr  Regulatory  Commission. 
Washington,  DC  20555.  A  copy  of  such  a 
stattiment  or  request  should  also  be 


served  on  the  Chairman.  Atomic  Safety 
and  Licensing  Board.  EWW/439.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  Brooks  Memorial 
Library.  224  Main  Street.  Brattleboro, 
Vermont  05301,  as  well  as  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  N'W..  Washington.  DC 
20555. 

For  the  Atomic  Safety  and  Licensing  Board 
Charles  Bechhoefer, 
Chairman,  Administrative  fudge. 

Bethesda,  Mar>land.  April  24, 1989. 
(FR  Doc.  89-10268  Filed  4-28-«9:  8:45  am| 
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[Docket  No.  M99004;  General  Ucense 
Auttiorlty  of  10  CFR  40.22  E.A.  87-223; 
ASLBP  No.  89-582-01-SCl 

Wrangler  Laboratories  et  al.; 
Evidentiary  Hearing 

April  24.  1989. 

In  the  Matter  of  Wrangler  Laboralones. 
Larsen  Laboratories,  Orion  Chemical 
Company  and  John  P.  Larsen. 

Before  Administrative  Judges:  Charles 
Bechhoefer,  Chairman.  Dr.  Jerry  R.  Kline. 
Frederick  J.  Shon. 

Notice  is  hereby  given  that,  in 
accordance  with  the  Licensing  Board  s 
Prehearing  Conference  Order  (Setting 
Forth  Issues  and  Schedules),  dated 
March  1, 1989.  as  modified  by  the 
Licensing  Board's  Memorandum  and 
Order  (Revised  Hearing  Schedule), 
dated  March  27. 1989.  the  evidentiary 
hearing  in  this  proceeding  involving  the 
Order  Revoking  Licenses  issued  by  the 
NRC  Staff  on  August  15. 1988  (53  FR 
32125.  August  23. 1988)  will  commence 
on  Tuesday.  June  13, 1989.  at  9:30  a.m.  in 
the  Moot  Court  Room  of  the  J.  Reuben 
Clark  Law  School.  Brigham  Young 
University.  Provo.  Utah.  The  hearing 
will  continue,  to  the  extent  necessary, 
on  June  14-15. 1989.  beginning  at  9:00 
a.m.  each  day.  at  the  same  location. 

Parties  to  this  proceeding  are  the 
Licensees  and  the  NRC  Staff.  Testimony 
is  to  be  filed  on  the  schedule  set  forth  in 
the  March  27. 1989  Memorandum  and 
Order. 

In  accordance  with  10  CFR  2.715(a). 
the  Board  will  hear  oral  limited 
appearance  statements  at  the  outset  of 
the  hearing,  on  Tuesday.  June  13.  1989. 
Any  person  not  a  party  to  the 
proceeding  will  be  permitted  to  make 
such  a  statement,  either  orally  or  in 
writing,  setting  forth  his  or  her  position 
on  the  matters  at  issue  in  the 
proceeding.  These  statements  do  not 


constitute  testimony  or  evidence  in  this 
proceeding  but  the  Board  may  request 
the  parties  to  address  questions  thai 
may  be  raised.  The  number  of  persons 
making  oral  statements  and  the  time 
allotted  for  each  statement  may  be 
limited  depending  upon  the  number  of 
persons  present  at  the  designated  time. 
Written  statements  may  be  submitted  at 
any  time.  Written  statements  and 
requests  for  oral  statements  should  be 
submitted  to  the  Office  of  the  Secrelarv, 
Docketing  and  Service  Branch.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  A  copy  of  such  a 
statement  or  request  should  also  be 
served  on  the  Chairman,  Atomic  Safety 
and  Licensing  Board,  EWW/439.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Commission's  Public 
Docum.ent  Room,  2120  L  Street  N'W., 
Washington,  DC  20555.  and  at  the 
Commission's  Region  IV  Office, 
Parkway  Central  Plaza  Building,  611 
Ryan  Plaza  Drive,  Suite  1000,  Arlington. 
Texas  76011.  Certain  documents 
relevant  to  this  proceeding  (beginning 
with  the  transcript  of  the  February  22. 
1989  prehearing  conference)  are  on  file 
at  the  Local  Public  Document  Room,  law 
library.  J.  Reuben  Clark  Law  School. 
Brigham  Young  University,  Provo.  Utah. 

For  the  Atomic  Safety  and  Licensing  Board. 
Charles  Bechhoefer, 
Chairman,  Administrative  fudge. 

Bethesda,  Maryland.  April  24. 1989. 
(FR  Doc.  89-10266  Filed  4-28-89:  8:45  aiij 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

134-26757  DTC-«»-19] 

Self-Reguiatory  Organizations; 
Depository  Trust  Company;  Notice  of 
Amendment  to  Proposed  Rule  CtuH>ge; 
Automated  Tender  Offer  Program 

April  21. 1989. 

On  November  23. 198a  the  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
88-19)  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
(Act"),'  to  implement  the  Automated 
Tender  Offer  Program  ("ATOP").  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  December  13,  1988.* 


No  comments  were  received.  On 
Febniary  17,  1989,  the  Commission 
published  in  the  Federal  Register  an 

order  granting  temporary  approval  of 
the  proposed  rule  change  for  a  period  of 
90  days.'  DTC  filed  an  amendment,  as 
described  belnw,  to  the  proposal  on 
April  13,  1989.  This  notice  is  intended  to 
solicit  comment  from  interested  parties 
on  the  amendment. 

The  amendment  contnins  ATOP 
operating  procedures  for  both  DTC 
participants  ("participants")  and  tender 
agents.  The  procedures  instruct 
participants;  (1)  how  to  accept  an  offer 
and  surrender  securiDes  through  ATOP; 
(2)  arxept  an  offer  through  the  agent 
directly  and  subsequently  surrender 
securities  through  ATOP;  (3)  withdraw 
an  acceptance  of  an  offT;  and  (4)  what 
to  do  if  the  participant's  instructions  or 
acceptance  is  rejected.  The  procedures 
also  inform  participating  agents  as  to 
their  responsibilities  under  ATOP.  In 
tiddition,  the  amendment  includes  the 
agreement  between  DTC  and  agents 
participating  in  ATOP  and  the  notice  of 
receipt  to  evidence  'he  delivery  of 
securities  from  DTC  to  the  agent.  The 
text  of  eai.h  of  these  documents  are 
available  as  exhibits  to  the  proposal  on 
file  at  the  Commission. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549,  Copies  of  the 
amendment,  the  original  proposed  rule 
filing,  all  written  statements  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  the  5  U.S.C.  562.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-DTC-8&-19 
and  should  be  submitted  by  May  22, 
1989. 


'  IS  U.S.C.  76(bi(l). 

'  Securities  Exchange  Act  Release  No.  26344 
(Detemtier  7.  1988),  53  FR  50145. 


'  Secuhlie*  Exchange  Act  Release  No.  28536 
(February  13, 1989).  54  FR  73ia 


For  the  Commission,  tiy  ine  Division  of 
Market  Regulatioa  purtuant  to  delegated 
authority. 

ShiHey  E.  HoUu, 

Assistant  Secretary. 

\yv  n-  R^  'rrw  Filed  4-28-88;  8:45  am| 
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! Release  No  35.24873) 

Filings  Under  the  Pi/tilic  Utilify  H.tirf'n;- 
Company  Act  of  1935  I'Acf) 

April  25. 1989. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  application-declaration 
for  complete  statements  of  the  proposed 
transactions  summarized  below.  The 
application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application-declaration  should  submit 
their  views  in  writing  by  May  22, 1969  to 
the  secretary,  Securities  and  Exchange 
Commission.  Washington.  DC  20549. 
and  serve  a  copy  on  the  applicants- 
declarants  at  the  addresses  specified 
below.  Proof  of  service  (by  afTidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application- 
declaration,  as  filed  or  as  amended,  may 
be  granted  and/or  permitted  to  become 
effective. 

.\orlheast  I  tilities.  et  ai.  (70-7538) 

Northeast  Utilities,  174  Brush  HiU 
Avenue,  West  Springfield. 
Massachusetts  01090-0010.  a  registered 
holding  company,  and  its  subsidiary 
companies,  Connecticut  Light  and  Power 
Company  ("CL«F'),  Northeast  Utilities 
Service  Company  ("NUSCO '),  The 
Rocky  River  Realty  Company  ("Rocky 
River"),  The  Mohawk  Gas  Company 
("Mohawk")  and  Housatonic 
Corporation  ("Housatonic"),  each 
located  at  Selden  Street,  Berlin, 
Connecticut  06037-0218,  Northeasft 
newly  organized  subsidiary  gas  utility 
holding  company.  Yankee  Energj' 
System,  Inc.  ("Yankee  Energy")  and 
Yankee  Energy's  newly  organized 
nonutility  subsidiary  company.  NorConn 
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Properties.  Inc.  ('  N'orConn"),  hoih 
located  at  999  West  Street.  Rocky  Hill. 
Connecticut  06067-3011.  (Collectiveh 
"Applicants"],  have  submitted  to  this 
Commission  a  Finn  (Plan")  under 
section  11(e)  of  the  Act  and  under 
sections  6(a).  r.  9(a),  10,  ll(b)(ll,  12(b). 
IZId.  i:(d),  12(0,  '12(g)  and  13  of  the  .\cX 
and  Rules  42,  43.  44.  45.  50'h1!51.  90  and 
91  thereunder, 

S«ction  11(e)     Plan  for  Divestiture  of 
Gas  Business 

Northeast  currently  operates,  through 
Its  two,  wholly  ovNTied.  public-utility 
subsidiary  companies.  CL&P  and 
Western  Massachusetts  Electrc 
Company,  an  integrated  public-utility 
electric  system  in  Connecticut  ur.d 
Massachusetts.  In  addition.  Northeast 
operates,  through  CLAP,  a  gas  public- 
utility  business  in  Connecticut.  The  Plan 
generally  provides  for  the  organization 
by  Northeast  of  a  new  gas  holding- 
cumpany  system.  Yankee  Energy,  to  be 
incorporated  in  Connecticut,  and  for  the 
transfer  of  CLAP's  gas  utility  business 
and  related  assets  and  liabilities  to  the 
Yankee  Energy  system.  The  Plan  further 
provides  for  the  divestiture  of  the  gas 
business  in  order  to  satisfy  the 
integration  requirements  of  sertion 
:i(b)(l)  of  the  Act  by  means  of  a  p'-o 
rata  distribution  of  Yankee  Energy 
common  stock  by  Northeast  to  its 
common  shareholders,  to  be 
implem.ented  on  or  about  !.;!>  1,  1W9, 
ard  related  transactions. 

A.  Organization  of  New  Gas  Holding 
Company  System 

Under  the  Plan,  Yankee  Eiiergv  wH 
initially  have  three  wholly  owrfd 
subsidiary  companies,  each  a 
Connecticut  corporationi  (1)  Yankee  Gas 
Services  Company  ("Yankee  Gas").'  a 
gas  public-utility  subsidiary  company 
which  will  acquire  CLAP's  retail  gas 
business  together  with  the  associated 
assets,  rights,  privileges  and  liabilities; 
(2)  Housatopic,  which  will  be 
transferred  by  Northeast  to  Yankee 
Energy;  and  (3)  NorConn  Properties 
(  NorConn ').  which  will  he  a  vehicle  for 
holding  real  property. 

B.  Proposed  Capitalization 

Under  the  Plan,  the  proposed  post- 
divestiture  capitalization  of  each  of  the 
Yankee  Energy  system  companies  is  as 


'  The  Plan  provide?  t.^at  CLAP  ::un«''rr  Mohawk., 
c  i-rvr.ily  an  inactive  lubiidiary  cnmpanj  of  Cl^P 
lu  Yaniiee  Energy  Mohawk  carrenti>  has  lOno 
authonied  ihare*  of  common  itix:k.  par  vaiue  $25 
p«r  ihare,  litued  and  outalanding  and  held  by 
CLAP  Accordin^lv.  CLAP  will  soil,  and  Yir.kfe 
Energ)-  wiU  acquire.  Mohawk  ■  common  slock  l!  ii 
fi'rlher  provided  thai  Muhawk  be  n>namt>d  Yankee 
Ga*. 


follows  (1 1  Yankee  Energy,  20  million 
shares  of  authorized  voting  common 
sf(,irk.  par  value  $5,00  per  share,  of 
which  amount  approximately  5.4  million 
shares  will  be  issued  and  sold  to 
Northeast  and.  thereafter,  distributed  on 
a  pro  rata  basis,  discussed  below,  by 
Northeust  to  its  common  shareholders; 
(2)  Yankee  Gas,  fa)  1.000  shares  of 
authorized  voting  com.mon  stock,  par 
value  S5.00  per  share,  all  of  which  will 
be  issued  and  outstanding  and  held  by 
Yankee  Energy,  (b)  600.000  shares  of 
authorized  preferred  stork  par  value 
$25  per  share,  of  which  amount  $15 
million  is  anticipated  to  be  issued  and 
sold  in  connection  with  the  Plan,  and  (c) 
debt  financing  in  the  amount  of  up  to 
Si 35  million  in  the  form  of  first  mortgage 
bonds'  (3)  Housatonic.  (a)  50.000  shares 
of  authorized  voting  common  stock,  par 
\  fiUie  $100  per  sha'-e.  of  which  amount 
100  shares,  at  SlOO  par  value  per  share. 
for  an  aggregate  purchase  price  of 
SiO.OOO  will  be  initially  issued  and 
outstanding  and  will  be  held  by  Yankee 
Energy,  (b)  debt  fmancing  in  the  amount 
of  up  to  $20  million  in  the  form  of  a 
construction  loan  that  would  be 
convf  rted  to  a  three-year  term  loan;  and 
(-J)  NorConn.  5,000  shares  of  authorized 
voting  common  stock,  no  par  value,  all 
of  which,  if  issued  and  outstanding,  will 
be  held  by  Yankee  Energy. 

C.  Sales  and  Transfers  of  Assets 

The  Plan  proposes  that,  subject  to 
certain  exceptions,  all  of  the  assets, 
rights,  privileges  and  liabilities 
associated  with  CL&P's  gas  business  be 
transferred  to  Yankee  Gas.*  The 
Transfers  will  be  effected,  in  each  case. 
as  Seles  at  a  price  equal  to  CLAPs  net 
bc^k  cost  for  the  assets  being 
transferred,  adiusted  to  reflect  credits  to 
which  Yankee  Gas  may  be  entitled  with 
respect  to  liabilities  to  be  assumed  by  it. 
These  liabilities  were  approxiamtely  S53 
mullion  as  of  DcLem.ber  31,  1988.  As  of 
December  31.  1988.  the  gas  utility  plant 
to  be  transferred  to  Yankee  Gas  has  a 
book  value  of  S254.587.000.  the  gas 
inventory,  materials,  and  supplies  to  be 
transferred  to  Yankee  Gas  have  a  book 
value  of  $8. 51", 000,  gas  accounts 
receivable  less  provisions  for 
uncollectible  accounts  totalled 
S24. 560,000.  and  the  accured  gas  utility 
revenues  were  $14.0"7.000.  The  purchase 
price  of  CLAP'S  assets,  which  as  of 


December  31. 1988  had  a  total  book 
value  of  approximately  $301,741,000.  less 
S53  million  in  credits  for  assumed 
liabilities,  will  be  paid  in  cash  in  the 
approximate  amount  of  $248,741,000, 
unless  purchase  money  notes,  described 
below,  are  issued  by  Yankee  Gas  to 
CLAP'S  assets  be  transferred  free  of  the 
liens  of  CLAP's  predecessor  company, 
Hartford  Electric  Light  Company's 
("HELCO"),  under  it  First  Mortgage 
Indenture  and  Deed  of  Trust  dated  as  of 
January  1, 1958.  as  supplemented  and 
amended.  ("HELCO  Indenture")  and  of 
CLAP'S  Indenture  of  Mortgage  and  Deed 
of  Trust  dated  as  of  May  1, 1921,  as 
supplemented  and  amended  ("CLAP 
Indenture"),  and  that  CLAP  obtain 
release  from  the  provisions  of  these 
Indentures  for  the  properties  so 
transferred.' 

The  Plan  also  proposes  that  NUSCO 
sell  and  transfer  to  Yankee  Gas  certain 
assets  for  which  Yankee  Gas  will  pay  an 
amount,  in  cash,  equal  to  NUSCO's  net 
book  cost,  less  accrued  depreciation  and 
a  credit  for  certain  related  liabilities 
which  Yarrkee  Gas  will  assume,  and  that 
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•  CiAf^s  SHS  buslneM  includes  a  10  •»  p<Tcent 
ir.'preo'  ir  Boundary  Gat.  Inc.  ("Boundary  Gb»"!.  a 
Delaware  corf>oration  that  tuppliee  Canadian  gas  to 
a  conwtium  of  ga»  diatribution  companie*  in  the 
northeastern  L'r.iied  Slate*.  See  21  SEC  Docket  33 
iSeplrmber  26.  \9>*:i)  The  Plan  provides  that  CI.AP 
tra.^8fpr  Boundary  Gat  to  Yankee  Ga»  Acrordngly, 
ClJkP  will  jetl  and  Yankee  Gh»  will  acquire,  the 
Eo;i,-.d.ir>  Ga»  common  (took  now  held  b>  CLAP 


»  Ariprcximately  19  percent  of  CLAFs  gas  a.ssets 
art  suLiect  to  the  pnor  lien  of  the  HELCO  Inucnture. 
In  oilier  to  release  these  assets  from  the  lien  of  the 
HFXCC)  Indenture,  an  amount  in  cash  or  the 
certificaUon  of  additional  property  al  least  equal  to 
the  fair  value  of  this  property  must  tie  deposited 
With  the  HELCO  trustee.  CL&P  expects  to  retain  the 
cash  received  as  (he  purchase  prir*  for  those  gas 
assetn  subject  to  the  HELCO  Indenture  lien  by 
CPi1if\.ng  additional  available  properties  to  the 
HKLCO  trustee  equal  in  value  to  the  assets  being 
released.  These  gas  asset*  are  also  subject  to  the 
lien  of  CL»P»  Indenture  and  CLAP  expects  to 
accomplish  the  release  of  the  ga*  asset*  from  this 
lien  by  asking  the  HELCO  trustee  to  provide  a 
certificate  to  the  CLAP  trustee  statinft  that  sufficient 
addUional  properties  have  been  certified.  The 
applicants  anticipate  that  no  additional  cash  or 
properties  will  be  required  to  obtain  the  release  of 
the  CLAP  lien  over  these  assets. 

With  regard  to  the  remaining  gas  assets  that  are 
subject  only  to  the  lien  of  the  CLAP  Indenture  CUP 
wit!  deposit  cash  with  the  CLAP  trustee  equal  to  the 
fair  value  of  these  assets.  This  cash,  or  the  cash 
portion  if  Yankee  Ca*  itsues  its  purchase  money 
notes,  as  discussed  below,  to  CLAP  in  payment  of  a 
portion  of  the  purchase  price,  will  be  used  to 
redeem  at  par  high  coupon  CLAP  bonds  of  the 
following  series  up  to  the  amount*  indicated:  (1) 
Series  II  Bonds.  12.25  percent  interest  rate.  $85 
million:  |21  Series  H  Bond*.  \2M  percent  interest 
rate.  $73,567,000:  and  (3)  Series  KK  Bonds.  12.00 
percent.  $49.5  million  (collectively.  "High  Coupon 
Bond*")- 

To  release  any  cash  remaining  with  the  CLAP  will  ; 
certify  available  property  additions  to  the  ClAP  . 
trjstee.  CLAP  has  approximately  $2.8  billion  in  ' 

available  property  additions  under  the  pre-April  1. 
1967  provisions  of  the  CLAP  Indenture, 
approximately  $136  million  of  which  is  gas  uUlily 
plant  CLAP  has  approximately  $1.5  billioir  in 
available  property  addition*  under  the  post-Apnl  1. 
1967  provision*  of  the  CLAP  Indenture, 
approximately  $108  million  of  which  is  gas  utility 
plant  Accordingly.  CLAP  will  have  sufficient 
unbonded,  bondable  property  available  to 
consummate  the  Plan  as  proposed  and  to  retain 
r.exihility  for  future  bond  offerings 


Yankee  Gas  also  assume  NUSCO's 
obligations  and  liabilities  with  respect 
to  any  NUSCO  employees  transferred  to 
Yankee  Gas. 

In  addition,  the  Plan  proposes  that 
Northeast  sell  and  transfer  Housatonic 
to  Yankee  Energy  for  which  Yankee 
Energy  will  pay,  in  cash,  an  amount 
equal  to  Northeast's  investment  in 
Housatonic*  The  Plan  also  proposes 
that  certain  real  property  owned  by 
CLAP  and/or  Rocky  River  be  transferred 
to  NorConn  for  which  NorConn  will  pay 
an  amount,  Ln  cash,  equal  to  CLAP's 
and/or  Rocky  River's  investment  in  such 
property. 

D.  Issuances,  Sales  and  Acquisitions  of 
Securities  and  Related  Fmancings 

The  Applicants  propose  to  effectuate 
the  Plan  through  certain  financial 
transactions  and  request  that  all 
issuances  and  sales  of  securities 
contemplated  by  the  Plan  which  are 
subject  to  the  competitive  bidding 
requirements  of  Rule  50  be  excepted 
from  such  requirements  under 
subsection  (a)(5)  thereunder.  The 
applicants  request  authorization  to 
engage  an  investment  banking  firm  to 
act  as  an  exclusive  placement  agent  or 
underwriter  for  the  various  securities  to 
be  issued  and  sold  and  to  begin 
negotiations.  The  applicants  may  do  so. 

Under  the  Plan,  Northeast  proposes  to 
borrow  from  a  bank,  on  a  one-  or  two- 
day  loan  basis,  an  amount 
approximately  equal  to  the  sum  of  (a)  43 
percent  of  the  amount  required  to  be 
paid  by  Yankee  Gas  to  CLAP  for  the  gas 
assets,  (b)  100  percent  of  the  amount 
required  to  be  paid  by  Yankee  Gas  to 
NUSCO,  and  (c)  the  $10,000  initial 
equity  investment  by  Yankee  Energy  in 
Housatonic  which  Yankee  Energy 
proposes  to  make  in  order  to  acquire  100 
shares  of  Housafonic's  common  stock, 
$100  par  value  per  share.  Northeast's 
borrowings  from  banks  will  be 
evidenced  by  the  issuance  of  notes. 
Based  on  the  projected  value  of  the  gas 
assets  on  an  assumed  closing  date  of 
June  30. 1989,  the  Applicants  estimate 
that  Northeast's  borrowings  will  not 
exceed  $120  million.  Northeast's  notes 


*  By  separate  application.  Northeast  had 
proposed  to  acquire,  through  Housatonic.  up  to  a  17 
percent  general  partnership  interest  in  the  Iroquois 
Gas  Transmission  System  ("Iroquois  Partnership  ). 
which  will  own  and  operate  a  new  gas  pipeline 
facility  that  will  extend  from  the  Canadian  border 
through  the  northeastern  United  Stales,  Sfe  File  No 
70-7459.  Northeast  and  Housatonic.  by  amendment 
to  the  application  dated  Apnl  21.  1989.  have 
withdrawn  their  request  to  acquire  an  interest  in  the 
Iroquois  Partnership.  Applicants  now  stale  that 
Ya,^kee  Energy,  through  Housatonic.  will  arqmrp 
the  up  to  17  percent  general  partnership  interest  in 
the  Iroquois  Partnership  after  completion  of  the 
proposed  divestiture. 


will  be  unsecured  and  will  bear  interest 
at  a  rate  equal  to  the  lending  bank's 
prime  rate.  Northeast  proposes  to  apply 
the  proceeds  of  its  borrowings  from 
banks  to  make  an  equity  in\'estment  in 
Yankee  Energy  through  the  acquisition 
of  approximately  5.4  million  shares  of 
Yankee  Energy's  common  stock,  to  be 
issued  and  sold  by  Yankee  Energy  in  an 
amount  approximately  equal  to  the  total 
amount  Northeast  borrows  from  banks, 
estimated  not  to  exceed  $120  million. 
The  Plan  additionaly  provides  that 
Northeast  repay  the  amount  of  its  one- 
or  two-day  loan  with  the  cash  received 
by  it  through  a  special  dividend  from 
CLAP,  discussed  below. 

Under  the  Plan.  Yankee  Ener)jy  would 
make  a  capital  contribution  to  Yankee 
Gas  m  an  amount  approximately  equal 
to  43  percent  of  the  amount  required  to 
be  paid  by  Yankee  Gas  to  Cl.^P  for  the 
purchase  of  CLAP's  gas  assets  In 
addition.  Yankee  Energy  would  make  an 
equity  investment  in  Yankee  Gas 
through  the  acquisition  of  up  to  1.000 
shares  of  Yankee  Gas's  authonzed 
voting  common  stock,  par  value  S5.00 
per  share,  to  be  issued  and  sold  by 
Yankee  Gas  in  an  amount 
approximately  equal  to  the  amount  of 
Northeast's  equity  investment  in  Yankee 
Energy.  Yankee  Gas.  in  turn,  would 
apply  the  equity  investment  and  capital 
contributions  it  receives  from  Yankee 
E^nergy  to  pay:  (a)  100  percent  of  the 
amount  Yankee  Gas  is  required  to  pay 
for  the  assets  transferred  by  NUSCO  to 
Yankee  Gas;  and  (b)  approximately  43 
percent  of  the  amount  required  to  be 
paid  for  the  gas  assets  transferred  by 
CLAP  to  Yankee  Gas. 

Further,  in  order  to  finance  a  portion 
of  the  payment  required  to  be  paid  for 
the  gas  assets  transferred  by  CLAP  and 
for  certain  assets  of  NUSCO.  the  Plan 
provides  that  Yankee  Gas  issue  and  sell 
through  a  private  placement,  pursuant  to 
an  exception  from  competitive  bidding; 
|1)  up  to  $135  million  aggregate  principal 
amount  of  first  mortgage  bonds 
('Bonds");  and  (2)  up  to  600.000  shares 
of  preferred  stock  ("Preferred"),  at  par, 
par  value  $23  per  share,  at  an  aggregate 
par  value  of  up  to  $15  million.  It  is 
expected  that  the  Bonds  will  be  divided 
into  amounts  of  $15  and  530  million,  will 
have  maturities  of  from  three  years  to  30 
years  and  will  be  issued  and  sold  with 
fixed  interest  rates  at  a  spread  over  the 
benchmark  U.S.  Treasury  Rate,  in  basis 
points,  as  follows:  (1)  $15  million,  three 
year  maturity,  75  basis  points;  (2)  $30 
million,  five  year  maturity,  85  basis 
points.  (31  $30  million,  seven  year 
maturity.  95  basis  points;  (4)  $30  million. 
15  year  maturity.  105  basis  points;  and 
(5J  $30  million,  30  year  maturity,  130 


basis  points.  The  Bonds  will  be  secured 
by  a  first  mortgage  indenture  and  deed 
of  trust  and  may  be  subject  to  sinking 
fund  and  callable  provisions,  which  will 
differ  depending  on  the  maturity  date. 
The  Yankee  Gas  Preferred  will  be  issued 
and  sold  with  a  fixed  interest  rate  and 
will  be  subject  to  a  level  sinking  fund, 
beginning  at  the  end  of  the  fifth  year, 
designed  to  complete  the  redemption  of 
the  entire  issue  in  the  tenth  year. 
Dividends  on  Yankee  Gas  Preferred  will 
be  paid  quarterly. 

The  Plan  further  provides  that  Yankee 
Gas  borrow  up  to  $40  million  for  a  term 
of  up  to  180  days  under  a  three  year 
revolving  credit  agreement  ("Facility") 
with  a  syndicate  of  commercial  banks. 
to  be  evidenced  by  the  issuance  of  notes 
or  other  evidence  of  indebtedness. 
Loans  under  the  Facility  can  be  made 
through  an  auction  procedure  or, 
alternatively,  at  the  lead  bank's  prime 
rate,  a  reserve  adjusted  LIBOR  rate  plus 
a  margin,  or  a  reserve  adjusted 
certificate  of  deposit  rate  plus  a  margin. 

In  the  event  that  Yankee  Gas  is 
unable  to  obtain  the  financings,  as 
described  above,  on  terms  which  are 
satisfactory  to  it  and  CL&P,  after  giving 
effect  to  approximately  $53  million  in 
credit  to  which  Yankee  Gas  may  be 
entitled  with  respect  to  liabilities 
assumed  by  it  Yankee  Gas  proposes  to 
issue  up  to  approximately  $155  million 
aggregate  principal  amount  of  purchase 
money  notes  ("Purchase  Money  Notes") 
to  CLAP  in  payment  of  a  portion  of  the 
amount  owed  to  CLAP  for  the  transfer  of 
CLAP's  gas  assets.  The  Purchase  Money 
Notes  would  be  issued  pursuant  to  an 
open-ended  first  mortgage  bond 
indenture  and  would  be  secured  by  a 
first  lien  on  all  of  the  property 
transferred  to  Yankee  Gas.  The 
Purchase  Money  Notes  would  have  a 
nine-year  maturity  with  a  sinking-fund 
schedule  and  would  bear  interest  at  a 
rate  that  refiects  the  composite  interest 
and  dividend  charges  for  CLAP's  fixed 
and  variable  rate  debt  and  preferred 
stock,  which  rate  would  be  in  the  range 
of  approximately  9.5  percent  to  10.5 
percent.  The  Purchase  Money  Notes 
would  be  subject  to  redemption  in  full,  if 
any  transaction  occurred  in  which 
Yankee  Gas  were  acquired,  directly  or 
indirectly,  and  call  premiums  if  the 
Purchase  Money  Note  were  sold  by 
CLAP  and  Yankee  Gas  thereafter  calls 
the  Notes.  However,  Yankee  Gas 
intends  to  effect  its  financings  as 
described  above  through  private 
placements  of  securities  with 
institutional  investors  that  are  not 
affiliated  with  the  Northeast  system  and 
thus  does  not  expect  to  issue  Purchase 
Money  Notes  to  CLAP. 
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The  Plan  also  provides  that  Yankee 

Pnp'crv  maltp  an  poiiifv  mvestment  in 


the  principal  amount  of  Fiigh  Coupon 
Bonds,  dmcnssed  above,  that  CLAP  is 


approximately  $10  million.  The  Plan 
provides  that  this  net  savings  be 
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under  the  various  leases,  agreements 
and  contracts  to  be  entered  into  in  order 
to  implement  the  Plan. 


10  shares  of  Yankee  Energy  common 
stock  and  to  eliminate  fractional  share 

intorpQtQ    TVlp    AnnliraT>tc   nrr,in^*   n  r. 


company  registered  under  section  12(b) 
of  the  Act.  In  addition,  the  Company 
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The  Plan  also  provides  that  Yankee 
Energy  make  an  equity  investment  in 
NcrConn  through  the  acquisition  of  up 
to  5  000  shares  of  NorConn's  authorized 
common  stock,  no  par  value,  to  be 
issued  and  sold  by  NorConn  in  an 
amount  approximately  equal  to  the 
balance  of  the  purchase  price  required 
to  be  paid  by  .NorConn  to  Rocky  River 
after  NorConn  applies  the  proceeds  of 
its  borrowings  by  means  of  conventional 
first  mortgage  loans  toward  such 
required  payments.  NorConn  proposes 
to  effect  borrowings  from  one  or  more 
financial  institutions  by  means  of 
conventional  first  mortgage  loans  in  an 
amount  of  up  to  100  percent  of  the 
purchase  price  of  the  Rocky  River 
property  to  be  purchased  by  NorConru 
such  loans  to  be  evidenced  by  the 
issuance  of  notes. 

The  Plan  additionally  provides  that 
Yankee  Energy  make  an  equity 
investment  In  Housatonic  through  the 
acquisition  of  100  shares  of  Housatonic  s 
common  stock,  par  value  $100  per  share, 
to  be  issued  and  sold  by  Housatonic  at 
par  for  a  total  purchase  price  of  $10,000. 
After  completion  of  the  divestitute, 
Housatonic  will  issue  and  sell,  and 
Yankee  Energy  will  acquire  from  time- 
to-time  an  additional  9,900  shares  of 
Housatonic's  common  stock  for  a  total 
equity  investment  by  Yankee  Energy  in 
Housatonic  of  10,000  share  of  common 
stock,  with  an  aggregate  par  value  of  $1 
milhon.  Housatonic  proposes  to  borrow 
up  to  $20  million  from  a  bank,  to  be 
evidenced  by  the  issuance  of  a  note. 
under  a  construction  loan  that  would, 
upon  completion  of  the  Iroquois  Project. 
be  converted  to  a  three-year  loan. 
Interest  would  be  at  the  leading  bank's 
prime  rate  as  in  effect  from  time-to-time 
or.  alternatively,  at  LIBOR  plus  a 
margin,  or  a  reserve-adjusted  certificate 
of  deposit  rate  plus  a  margin.  It  is 
proposed  that  Yankee  Energy  guarantee 
Housatonic's  loan  throughout  the  term 
of  the  loan.  The  proceeds  of  the  loan 
would  be  used,  in  pari,  by  Housatonic  to 
repay  Northeast  for  its  investment  in  the 
Iroquois  Project.  Housatonic  would 
repay  the  loan  from  the  proceeds  it 
receives  from  future  (i.e.,  post- 
divestiture)  funds  made  available  to 
Housatonic  by  Yankee  Energy,  whether 
from  purchases  of  Housatonic  stock, 
capital  contributions,  loans  or 
otherwise. 

E.  Other  Matter* 

In  the  event  that  CL&P  is  required  to 
accept  Yankee  Gas'  Purchase  Money 
Notes  in  payment  of  a  portion  of  the 
amount  owed  to  CLAP  on  the  sale  of  the 
gas  properties,  this  will  serve  to  reduce 


the  principal  amount  of  High  Coupon 
Bonds,  duscussf'd  above,  that  CL&P  is 
able  to  rpdeem  CLAP  states  that  the 
cor.tinuancc  of  these  Hi«h  Coupon 
Bonds,  ti'gether  with  the  reduction  of  its 
operating  income  that  will  result  from 
the  sale  of  its  gas  business,  may 
adversely  affect  its  ability  to  moet  the 
earnings  coverage  rf^quirtrnent  of  future 
bond  issues  under  CLAP's  Indenture.  In 
order  to  mitigate  this  effect.  CLAP 
requests,  in  accordance  with  the 
provisions  of  the  CLAP  Indenture,  that 
so  long  as  the  aggregate  amount  of  net 
non-operating  income  taken  into  account 
does  not  exceed  20  percent  of  net 
operating  income,  it  be  permitted  to  take 
into  account  in  determining  net  earnings 
for  any  period  the  full  amount  of  its 
interest  income  on  the  Purchase  Money 
Notes,  in  addition  to  (1)  earnings 
recorded  on  an  accrual  basis  from  its 
equity  investment  in  the  Yankee  nuclear 
generating  companies,  which  it  is 
permitted  to  take  into  account  under  the 
Commission's  order  dated  May  22, 1975 
(HCAR  No  19001).  and  (2)  all  non- 
operating  income  from  sources  other 
than  the  Yankee  nuclear  generating 
companies  and  interest  on  the  Purchase 
Money  Notes,  in  an  amount  not  to 
exceed  10  percent  of  such  net  operating 
income.  Presently,  CL&P  is  able  to  take 
into  account  in  determining  net  earnings 
up  to  15  percent  of  net  operating  income. 
CL&P  requests  this  treatment  for  all 
interest  income  received  on  the 
Purchase  Money  Notes  for  the  full  term 
of  such  notes,  which  is  anticipated  to  be 
nine  years,  only  if  it  is  necessary  to 
accept  the  Purchase  Money  Notes  from 
Yankee  Gas.  CLAP  projects  that,  if  it 
were  required  to  accept  the  maximum 
amount  of  Purchase  Money  Notes  from 
Yankee  Gas.  the  total  amount  of  non- 
operating  income,  earnings  from 
investments  in  Yankee  nuclear 
generating  companies  and  interest 
income  on  the  FHarchase  Money  Notes, 
all  of  which  would  be  taken  into  account 
m  determing  net  earnings  for  purposes 
of  the  CLAP  Indenture,  would  not 
exceed  15  percent  in  any  period 
between  1989  and  1991. 

The  Plan  also  provides  that,  with 
regard  to  certain  gas  assets  that  are 
Buhiect  only  to  the  hen  of  the  CLAP 
Indenture,  CLAP  deposit  with  the  trustee 
of  the  CLAP  Indenture  cash  in  an 
amount  equal  to  the  fair  value  of  these 
assets  and  that  this  cash,  or  the  cash 
portion  if  Yankee  Gas  issues  Purchase 
Money  Notes  to  Cl-AP,  be  used  to 
redeem  at  par  certain  high  coupon  CL&P 
bonds.  Northeast  states  that  the  present 
value  of  the  net  savings  that  can  be 
realized  through  the  redemption  of  such 
high  coupon  bonds  is  estimated  to  be 


approximately  $10  million.  The  Plan 
provides  that  this  net  savings  be 
allocated  between  CL&P  and  Yankee 
Gas  and  that  this  sharing  be  reflected  as 
a  credit  on  bills  rendered  to  Yankee  Gas 
under  the  service  contract  with  NUSCO. 

Under  the  Plan.  CL&P  would  certify 
available  property  additions  to  the 
trustees  of  the  HELCO  Indenture  and 
the  CL&P  Indenture  as  a  basis  for  the 
release  of  the  balance  of  any  cash 
deposited  with  the  two  trustees.  CL&P 
would  thereafter  distribute  such  cash 
from  the  two  trustees,  together  with  the 
cash  received  from  Yankee  Energy,  to 
Northeast  by  way  of  a  special  dividend, 
and  would,  if  necessary,  borrow  an 
additional  amount  so  that  the  amount  of 
such  dividend  would  be  approximately 
sufficient  to  permit  Northeast  to  repay 
its  one-  or  two-day  loan,  discussed 
above.  The  amount  of  the  special 
dividend  is  not  expected  to  exceed  $120 
million.  At  this  time.  CL&P  is  not 
requesting  authorization  in  this  filing  to 
borrow  any  additional  amounts  to  pay 
the  special  dividend  to  Northeast.  CLAP 
states  that  the  special  dividend  may 
adversely  affect  its  ability  to  pay  its 
normal  dividends  to  Northeast  without 
violating  the  CL&P  Indenture  limits. 
Accordingly,  CL&P  requests  that  the 
Commission  authorize  an  increase  in  the 
aggregate  amount  of  permitted 
dividends,  distributions,  purchases  and 
acquisitions  which  may  be  paid, 
declared  or  effected  under  each  of  such 
provisions  by  an  amount  equal  to  the 
special  dividend  to  be  distributed  by 
CL&P  to  Northeast. 

2.  Continuing  Relationships 

In  addition  to  the  continuing 
relationships  discussed  above,  the  Plan 
also  provides  for  certain  intrasystem 
leasing  arrangements  with  regard  to 
buildings  that  are  transferred  to  the 
Yankee  Energy  system  in  which  space  is 
shared  by  system  companies.  The  Plan 
further  provides  for  a  master  service 
agreement  ("Service  Agreement") 
regarding  the  continuation  of  certain 
services  now  being  provided  for  the  gas 
business  by  CL&P  or  NUSCO.  for  a  term 
of  three  years.  Under  the  Service 
Agreement.  Yankee  Gas  will  generally 
pay  no  more  for  such  services  than  the 
gas  business  would  have  recovered 
through  rates  in  the  absence  of  a 
divestiture,  except  for  the  effect  of 
apphcable  Connecticut  taxes  on  such 
services.  A  charge  on  this  basis  is 
equivalent  to  what  NUSCO  would 
charge  an  affiliated  company.  The  Plan 
also  provides  for  certain  indemnification 
agreements  between  the  Northeast 
system  and  the  Yankee  Energy  system 
under  the  Service  Agreement  as  well  as 


under  the  various  leases,  agreements 
and  contracts  to  be  entered  into  in  order 
to  implement  the  Plan. 

3.  Employees 

CL&P  operates  its  gas  business 
through  a  separate  gas  group,  with 
extensive  use  of  other  CL&P  and 
NUSCO  personnel  for  administrative 
and  operational  support.  The  Plan 
proposes  that  the  CLAP  and  NUSCO 
employees  of  this  gas  group  be 
transferred  to  and  become  employees  of 
Yankee  Gas.  The  Plan  additionally 
proposes  that  certain  other  employees  of 
CLAP  and  NUSCO  become  employees  of 
Yankee  Gas  and  that  a  limited  number 
of  additional  employees  from  other 
sources  be  hired  to  perform  required 
functions. 

F.  Distribution  of  Yankee  Energy 
Common  Stock 

Applicants  state  that  Yankee  Energy 
common  stock  issued  and  sold  to 
Northeast  will  be  registered  under  the 
Securities  Act  of  1933  and  distributed  on 
a  pro  rata  basis  by  Northeast  to  the 
holders  of  its  common  stock,  subject  to 
certain  provisions  with  respect  to 
fractional  shares  and  cash  payments 
under  a  shareholders  reduction  plan 
("Shareholders  Reduction  Plan").  The 
Plan  provides  that,  on  the  record  date  of 
the  proposed  pro  rata  distribution,  the 
holders  of  Northeast's  common  stock 
receive  one  share  of  Yankee  Energy 
common  stock  for  each  20  shares  of 
Northeast  common  stock  then  held  and 
that,  pursuant  to  the  Shareholder 
Reduction  Plan,  Northeast  common 
shareholders  who  would  receive  fewer 
than  10  shares  of  Yankee  Energy 
common  stock  in  the  distribution  receive 
cash  in  lieu  of  such  shares.  The  cash  to 
make  the  payments  to  eliminate 
fractional  share  interests  and  small 
share  holdings  will  be  realized  from  the 
sales  of  such  shares  for  the  account  of 
the  affected  shareholders  arranged  by 
The  Connecticut  Bank  and  Trust 
Compnay,  N.A..  as  Transfer  Agent, 
through  one  or  more  underwriters. 

The  Applicants  state  that 
approximately  5.4  million  shares  of 
Yankee  Energy  common  stock  will  be 
held  by  Northeast  immediately  prior  to 
the  distribution  date,  of  which  amount  it 
is  estimated  approximately  5,060.000 
shares  will  be  distributed  to  Northeast 
shareholders.  The  Applicants  further 
estimate  that  approximately  350,000 
shares  of  Yankee  Energy  common  stock, 
with  an  aggregate  sales  price  of  $7 
million  (assuming  average  market  price 
of  $20  per  share),  will  be  sold 
Immediately  following  the  distribution 
to  pay  cash  to  Northeast  shareholders 
who  would  otherwise  receive  fewer  than 


10  shares  of  Yankee  Energy  common 
stock  and  to  eliminate  fractional  share 
interests.  The  Applicants  project  an 
initial  trading  range  for  Yankee  Energy 
common  stock  of  $16  to  $24  per  share,  a 
trading  range  comparable  to  the  ranges 
for  stocks  of  similar  retail  gas 
distribution  companies. 

Northeast  common  shareholders 
whose  accounts  are  maintained  in  the 
name  of  their  broker  or  another 
nominee,  or  whose  holdings  are  as 
participants  in  Northeast's  PAYSOP. 
TRAESOP.  or  401  (k)  Plan  and  are 
reflected  on  the  books  of  the  transfer 
agent  in  the  name  of  the  trustee  or 
custodian  for  such  plan  will  not  be 
affected  by  the  Shareholuer  Reduction 
Plan  if  the  total  number  of  Northeast 
common  shares  held  of  record  by  such 
broker,  nominee,  trustee  or  custodian  is 
200  or  more  .".otwithstandmg  the  fact 
that  the  underlying  interest  of  an 
Northeast  shareholder  in  such  aggregate 
number  of  shares  may  be  less  than  200 
shares. 

G.  Exempt  Holding  Company 

Applicants  state  that,  on  or  about  the 
time  of  the  divestiture,  Yankee  Energy 
will  file  with  the  Commission  on 
application  for  an  exemption  as  an 
intrastate  holding  company  in 
accordance  with  Rule  2(a)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
investment  Man;igeripnt,  pursuant  to 
deif'jjated  authority. 
Jonathan  G  Katz, 
Sei  r>'tor>  ■ 
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[File  No.  1-8426) 

Issuer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  2l8t  Century 
Group,  Inc.,  Common  Stock,  $.01  Per 
Value 

Apn!  25.  1989. 
21st  Century  Group,  Inc.  ("Company"), 

has  filed  an  application  with  the 
Secunties  and  Exchange  Commission 
pursuant  to  section  12|d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Boston  Stock 
Exchange  ("BSE"). 

The  reasons  alleged  in  the  appHcation 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Since  November  16, 1987,  21st  Century 
Group.  Inc.  ("Company  ")  has  not  filed 
with  the  Commission  any  of  the  annual 
or  periodic  reports  required  of  a 


company  registered  under  section  12(b) 
of  the  Act.  In  addition,  the  Company 
states  that  it  has  been  unable  to  comply 
with  the  disclosure  policy  of  the 
Exchange  which  requires  that  its 
members  file  disclosure  documents 
substantially  similar  to  those  required 
under  section  13  of  the  Act. 

Any  interested  person  may,  on  or 
before  May  17. 1989.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonatfaan  G.  Katz, 

Secretary. 

[FR  Doc.  89-10380  Filed  4-2S-89;  8:45  am| 
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OFFICE  OF  THE  UNITED  STATt  S 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee, 
Generalized  System  of  Preference^ 
(GSP);  Deadline  for  Acceptance  ct 
Petitions  Requesting  Modification  of 
List  of  Articles  Eligible  for  Duty -Free 
Treatment  Under  the  GSP  and 
Requests  To  Review  the  GSP  Status  o' 
Beneficiary  Developing  Countn«& 

Notice  is  hereby  giveii  Lii^i.  in  order  to 
be  considered  in  the  1989  GSP  annual 
review,  all  petitions  to  modify  the  list  of 
articles  eligible  for  duty-free  treatment 
under  the  Generalized  System  of 
Preferences  (GSP)  and  requests  to 
review  the  GSP  status  of  any  beneficiary 
developing  country  must  be  received  by 
the  GSP  Information  Center  no  later 
than  the  close  of  business.  Thursday. 
June  1, 1989.  The  GSP  provides  for  the 
duty-free  importation  of  qualifying 
articles  when  imported  from  designated 
beneficiary  developing  countries.  The 
GSP  is  authorized  by  Title  V  of  the 
Trade  Act  of  1974.  as  amended,  and  has 
been  implemented  by  Executive  Order 
11888  of  November  24. 1975.  and 
modified  by  subsequent  Executive 
Orders  and  Presidential  Proclamations. 
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Submission  of  Petitions  and  Requests  page  of  the  petition  the  following 

Ppfifinr,,  «nrf  rennests  to  mod.fv  GSP        '"fonnation:  (1)  The  requested_action:  (2) 


FOR  FURTHER  IKFORMATIOW  CONTACT: 

Sandy  McCIu.'-e,  Airworthind.';s 


Federal  Register  /  Vol.  54.  No.  82  /  Monday.  May  1,  1989  /  Notices 


18625 


request  for  a  bfoad  waiver  of 
compliance  with  the  coastwise  laws  and 


summary:  The  Infernal  Revenue  Serviw; 
will  conduct  a  program  during  the  1989 
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19*9  GSP  Annual  Review 

Interested  parties  of  foreign 
governments  may  submit  petitions:  (1) 
To  designate  additional  articles  as 
eligible  for  GSP;  (2)  to  withdraw, 
suspend  or  limit  GSP  duty-free 
treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  developing  countries  with 
respect  to  specific  GSP  eligible  articles: 
and  (3)  to  otherwise  modify  GSP 
coverage.  Also,  any  person  may  Tile  a 
"■pquest  to  have  the  GSP  status  of  any 
eligible  beneficiary  developing  country 
reviewed  with  respect  to  any  of  the 
designation  criteria  listed  in  subsections 
502(b)  or  502(c)  of  the  Act  (19  U.S.  2662 
(b)  and(c)). 

Identification  of  Product  Requests  With 
Respect  to  the  Hannoaizad  System 
Tariff  Nomenclature 

The  Harmonized  Tariff  System 
nomenclature  (HTS)  is  an  international 
product  nomenclature  developed  under 
the  auspices  of  the  Customs 
Cooperation  Council  (CCC)  for  the 
purpose  of  classifying  goods  in 
international  trade.  The  HTS  was 
implemented  by  the  United  States  on 
January  1, 1989,  and  replaces  the 
previous  Tariff  Schedules  of  the  United 
Slates  (TSUS)  nomenclature. 

Certain  changes  in  the  information 
required  in  petitions  are  necessary'  as  a 
result  of  the  change  to  the  HTS 
nomenclature.  All  product-related 
petitions  must  identify  the  productfs]  of 
interest  in  terms  of  the  HTS  tariff 
nomenclature  and  include  a  detailed 
description  of  the  product  or  products  of 
interest.  The  petition  should  also 
identify  the  former  TSUS  headings  for 
the  HTS  products  contained  in  the 
petition  and  provide  the  petition  history 
for  those  TSUS  products.  Trade  data  for 
the  last  three  years  should  be  provided 
in  the  HTS  categories.  Where  the 
conversion  to  the  new  nomenclature 
maizes  this  difT.cult.  HTS  estimates  can 
be  provided  along  with  the  rclev.in! 
TSUS  data.  The  method  used  to  arrive  at 
HTS  estimates  should  also  be  described. 
Finally,  those  petitions  which  are  being 
submitted,  in  the  view  nf  the  petitioner, 
as  d  result  of  a  change  in  a  product's 
GSP  status  solely  due  to  the  conversion 
from  the  TSUS  to  the  HTS  should 
indicate  this  on  the  first  page  of  the 
petition.  A  change  in  status  could 
include  the  addition  or  removal  of  GSP 
eligibility  for  a  product,  changes  in  a 
country's  eligibility  due  to  competitive 
need  exclusions  or  its  eligibility  for 
redesignation.  as  well  as  other  changed 
cjri^umsiances. 


Submission  of  Petitions  and  Requests 

Petitions  and  requests  to  modify  GSP 
treatment  should  be  addressed  to:  GSP 
Subcommittee,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street.  NW„ 
Room  Sf,  Washington,  DC  20506.  All 
such  submissions  must  conform  with 
regulations  codified  in  15  CFR  Part  2007, 
These  regulations  are  also  printed  in  the 
GSP  Guidebook,  along  with  a  model 
petition.  Information  submitted  will  be 
subject  to  public  inspection  by 
appointment  only  with  the  staff  of  the 
GSP  Information  Centpr,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6  and  15  CFR  2006,10.  Petitions  and 
requests  must  be  submitted  in  twenty 
copies  in  F.ng!ish,  If  the  petition  or 
request  contains  business  confidential 
information,  twenty  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  twelve  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
containing  confidential  information 
should  be  cleariy  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  submission.  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "public 
version"  or  "nonconfidential"). 

Prospective  petitioners  and  requestors 
are  strongly  advised  to  review  the  GSP 
reRulations  published  in  the  Federal 
Register  on  Tuesday  February  11.  1988 
151  FR  ,5033).  Prospective  petitioners  and 
requestors  are  reminded  that 
siiljmissions  that  do  not  provide  all 
information  required  by  i  2007.1  will  not 
be  accepted  for  review  except  upon  a 
detailed  showing  in  the  submission  that 
the  petitioner  or  requestor  made  a  good 
faith  effort  to  obtain  the  information 
required.  This  requirement  will  be 
strictly  e.nfiirced.  In  cases  where  the 
request  has  been  reviewed  previously, 
petitioners  should  cte  new  information 
concerning  the  issues  examined  that 
wniild  support  a  reexamination,  as  cited 
in  15  CFR  2007.1(al|4l.  Petitions  with 
respect  to  competitive  need  waivers 
m.ust  meet  the  informational 
requirements  for  product  addition 
requests  in  §  2007, 1(c).  A  model  petition 
format  is  available  from  the  GSP 
Information  Center  and  is  included  in 
the  publication  "A  Cluide  to  the  U.S. 
Generalized  System  of  Preferences." 
[Yospective  petitioners  are  requested  to 
use  this  model  petition  format  so  as  to 
ensure  that  all  informational 
requirements  are  met.  Furthermore, 
interested  parties  submitting  petitions 
that  request  modifications  with  respect 
to  specific  articles  should  list  on  the  first 


page  of  the  petition  the  following 
information:  (1)  The  requested  action:  (2) 
the  classification  of  the  articlefs)  of 
interest  in  the  HS:  and  (3),  if  applicable. 
the  beneficiary  country(8)  of  interest. 
Questions  about  the  preparation  of 
petitions  and  requests  should  be 
directed  to  the  staff  of  the  GSP 
Information  Center,  The  phone  number 
of  the  center  is  (202)  395-6971. 

Notice  of  petitions  and  requests 
accepted  for  review  will  be  published  in 
the  Federal  Register  on  or  about 
Monday.  July  17, 1989.  The  notice  will 
also  provide  information  concerning  the 
opportunity  for  interested  parties  to 
comment  on  requests  accepted  for 
review  through  public  hearings  and 
written  submissions.  Any  modifications 
to  the  GSP  resulting  from  the  1989  GSP 
annual  review  will  be  announced  on  or 
about  April  1. 1990  and  will  take  effect 
on  July  1. 1990. 
Sandra  ].  Kristoff. 

Chairwoman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  86-10325  Filed  4-28-89:  8:45  am] 

BtUMQ  COOC  JIW-OVM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adtninittratlon 

Proposed  Advlaory  Circular  No.  20- 
27D;  Cortification  and  Operation  of 
Amateur-BuOt  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Proposed  revision  of  Advisory 
Circular  (AC)  2t>-27C  and  request  for 
comments. 

SUMMARY:  The  FAA  intends  to  update 
and  revise  the  information  in  AC  20- 
27C.  Certification  and  Operation  of 
Amateur-Built  Aircraft.  Advisory 
Circular  20-27D.  which  would  supersede 
AC  20-27C.  also  advises  the  general 
public  of  a  change  in  the  FAA's  policy 
dealing  with  the  certification  of 
am.ateur-built  aircraft. 
DATES:  Comments  submitted  must 
identify  proposed  AC  20-27D  and  be 
received  on  or  before  June  30, 1989. 
ADDRESSES:  Copies  of  the  proposed  AC 
20-27D  can  be  obtained  and  comments 
may  be  sent  to  the  following;  FAA 
Airworthiness  Certification  Branch. 
AIR-230.  Aircraft  Manufacturing 
Division  (ATR-200),  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
Comments  received  on  the  proposed  AC 
may  be  inspected  in  Room  333.  FAA 
(FOB-lOA).  800  Independence  Avenue 
SW..  Washington.  DC  20591.  between 
the  hours  of  8:30  a.m.  to  5:00  p.m.. 
Monday  through  Friday. 


FOR  FURTHER  IKF0RMAT10?J  CONTACT: 

Sandy  McClu.'-p,  Airworthmd.sg 
Ce.-tifica'ion  Branch  .-MR-Z'd, 
Mar'/.'cturing  Division  (.\1R-21)()J. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  (202)  267-8361. 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Revisions 

The  p-oposed  AC  reflucts  the  f^ct  that 
the  FAA  has  decided  to  appoint  certain 
pnvatp  persons  to  act  as  representatives 
for  the  FA.'\  in  the  ir.spect'on  and 
certificatinn  of  amateur-buiit  aircraft, 
The>  are  known  as  designated 
airworthiness  representatives  and  are 
authorized  to  charge  applicants  for  their 
services. 

Additional  info.Tna'ion  is  provided  in 
the  .AC  concerning  regisiration  of 
amateur-built  aircraft,  and  display  of 
registration  mo^ks.  as  well  as  updated 
information  on  placement  of  the 
required  identification  plate  on  aircaft. 

'Ihe  proposed  AC  also  contains  new 
inform.ation  on  documen'a'nin  required 
for  initial  inspection  by  the  FA.A  or 
DAR,  The  required  flight  test  hours  in 
the  test  areas  are  also  described. 

The  AC  discusses  the  fact  that 
operating  limit  itions  prohibiting  flight 
instruction  while  in  the  flight  test  area 
are  to  be  imposed  by  the  F.\.A  or  its 
designees.  Safety  recommendations 
have  been  expanded,  and  the 
requirements  for  accomplishing 
airivorthiness  directives  on  amateur- 
built  aircraft  are  explained. 

Finally,  additional  s.imple  fornis  have 
been  included  along  with  blank  forms 
that  the  builder  can  use  for  registration 
and  airworthiness  certification. 

The  AC  also  contains  minor  editorial 
changes  throughout  the  text. 

Related  FAR  affected  Parts  183  and 
21. 

Issued  in  Washington.  DC,  on  February  22, 

19R9, 

Dana  D.  Lakeman, 

Acting  Manager,  Aircraft  Manufacturing 

Division. 

[KR  Dor,  89-10310  Filed  4-20-89;  8:45  amj 

BILL'NG  CODE  ««10-t3-M 


Maritime  Administration 

Request  for  Information  on  Availability 
of  U.S.  Vessels  for  Alaska  Cleanup 
Operations 

AGENCY  Maritime  Administration,  DOT 
ACTION:  Information  request— update. 

SUMMARY:  This  will  update  the  notice 
appearing  in  Vol,  54.  No,  72  [.■\pril  17, 
1989)  on  this  subject.  Exxon  Shipping 
Company  has  modified  its  earlier 


request  for  a  bi'oad  waiver  of 
compliance  with  the  coastwise  laws  and 
regulations  to  allow  any  foreign-flag 
vessels  to  engage  in  any  aspect  of  the 
oil-spill  recovery  operations  connected 
with  the  grounding  of  the  tanker  Exxon 
Vahfez.  The  request  is  now  limited  to 
four  specifically  named  vessels:  the 
Canadian-flag  oil  skimmer  Burrard 
Cleaner  No.  2;  the  French- flag  oil 
skimmer  barges  Egmopol  I  and  Egnwpol 
II;  and  the  Canadian-flag,  ice-classed, 
anchor-handling  vessel  .Arctic  Tuktu. 

On  April  14. 1989,  the  Assistant 
Secretary  of  the  Treasury  (Enforcement) 
granted  a  waiver  for  all  four  of  the 
named  vessels  for  a  period  of  10  days 
from  that  date.  Renewal  of  Lhis  waiver  is 
subject  to  further  review  and 
clarification  of  cleanup  requirements, 
information  as  to  the  precise  nature  of 
the  activities  in  which  each  vessel  is 
engaged,  and  the  availability  of  U.S.- 
flag,  coastwise-qualified  vessels  to  those 
activities. 

On  April  17, 1989,  VECO,  Inc.,  acting 
as  prime  contractor  for  Exxon  in  the 
cleanup,  requested  a  90  day  waiver  to 
permit  use  of  the  Russian-flag  oil 
skimmer  M  V.  Voydagubsky.  The 
Departm.ent  of  the  Treasury  granted,  on 
April  19. 1989.  a  30-day  waiver  with 
conditions  similar  to  those  attached  to 
the  earlier  waiver. 

The  Maritime  Administration 
continues  to  seek  information  from 
owners/operators  of  U.S.-flag  vessels 
that  might  be  made  available  in  lieu  of 
foreign  vessels.  Owners/operators 
should  make  their  business  offers 
directly  to  either  Exxon  (FAX:  907-835- 
5.i60)  or  VECO.  the  prime  cleanup 
contractor  (FAX:  907-564-6190).  but  are 
asked  to  send  vessel  information  in  a 
separate  transmission  to  the  Maritime 
Administration. 

The  remainder  of  the  notice  stands  as 
originally  published. 

By  Order  of  the  Maritime  Administrator. 

Date:  April  2.5, 1989. 
lames  E.  Saati, 

Secretary.  Maritime  Administration. 
[FP  Do'    fi'W  10:77  Filed  4-28-89;  8:45  am) 
8IU.ING  CODE  48>0-«1-ll 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

1989  Magnetic  Tape  of  Forms  5500-C, 
5500-R  and  Related  Schedules 

AGENCY:  Department  of  Treasury, 
Internal  Revenue  Service. 
ACTION:  Filing  of  forms  5500-C,  5500-R 
and  related  schedules  on  magnetic  tape. 


summary:  The  Internal  Revenue  Service 

will  conduct  a  program  during  the  1989 
filing  period  for  certain  employee 
pension  plan  returns  and  related 
schedules  to  be  filed  on  magnetic  tape. 
This  program  will  be  available  nation- 
wide and  processed  at  the  Internal 
Revenue  Seivice  Center  in  Andover. 
Massachusetts.  Tax  practitioners,  plan 
administrators  and  sponsors,  automated 
preparers,  software  companies,  service 
bureaus,  and  other  interested  parties 
can  obtain  copies  of  the  draft  revenue 
procedure  for  the  program  by  writing  or 
calling  the  Service  at  the  location  below. 

Internal  Revenue  Service  Center,  310 

Lowell  Street,  Andover. 

Massachusetts  01812 
Attn:  Electronic  Filing  Unit  Slop  981 
Phone  Number  (508)  474  0441 

Applicants  wishing  to  participate 
must  send  a  letter  requesting  acceptance 
into  the  program  to  the  address  listed 
above.  The  letter  must  include  the  name 
of  the  plan  sponsor  and  employer,  if  for 
a  single  employer  plan;  address;  contact 
person's  name;  and  daytime  telephone 
number  (include  area  code).  Also 
include  the  tj'pes  of  forms  and  schedules 
that  will  be  filed.  The  letter  must  also 
state  that,  if  the  applicant  is  accepted 
into  the  program,  he  or  she  agrees  to 
follow  the  provisions  of  the  electronic 
filing  Revenue  Procedure  for  employee 
plans. 

DATE:  Expressions  of  interest  for  filing  of 
Forms  5500-C.  5500-R  and  related 
Schedules  A,  B,  P,  and  SSA,  are 
requested  by  Jure  15. 1989. 

StiPPLEMENTARY  INFORMATION:  The 

Internal  Revenue  Service  is  receiving  an 
increasing  volume  of  computer-prepared 
returns,  and  is  using  the  flexibility 
provided  by  computer  preparation  to 
improve  efficiency  in  processing  returns 
Filing  returns  on  magnetic  tape  will 
eliminate  most  manual  processes 
required  by  IRS  to  handle  paper 
documents.  This  program  will  help 
improve  the  accuracy  of  returns,  speed 
up  processing,  and  minimize  the  need 
for  correspondence. 

Filers  who  take  part  in  the  program 
are  required  to  send  IRS  a  separate 
form,  in  addition  to  returns.  The  form 
contains  certain  V.  \  information  from 
ihe  returns  and  tue  signatures  of  the 
employer/plan  sponsor  and  the  plan 
administrator. 
Leonard  Holt, 

Cfiief  Operations  and  Marketing  Branch. 
(FR  Doc.  89-10276  Filed  4-28-89;  a45  am) 
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Art  Advisory  Panel;  Cl08«d  Meeting 


o '. 


section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App  (1982), 


meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3),  (4).  (6),  and  (7)  of 


\mi: 


Sunshine  Act  Meetings 
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Monday.  May  1.  1989  /  Notices 


IHh. 


Art  Advisory  Pan«<;  Closed  Meeting 

AOENCV".  Internal  Revenue  Sen,'ire 
Treasury', 

action:  Notice  of  ciosed  n-.eenns  of  Ar« 
Advisory  Panel 

SUMMARY:  Closi'd  mee'ing  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington.  DC. 

DATC  The  meetinss  vsill  be  held  May  24 
and  lune  7.  198P, 

fom  nmrtitn  information  contact 

Karen  Carolan.  CCAP-.AS  4.  901  D 
Street  S\V..  Washington.  DC  20024 
Telephone  No.  (202)  252-6128,  (not  a  toll 
free  number). 
Notice  is  hereby  given  pursuant  ts) 


s("  '•.•'■n  ':0id]{2]  (if  the  Fpcie-al  Advisory 
Cf)Tn:i"cP  Act   Sl'.SC.As'p  (1982), 
th,i'  !i\o  ti(>st'd  TM'p'ings  of  the  Art 
.-Xiivifiory  P-invl  will  be  hfki  on  May  24lh 
rt-d  lune  "-  1^9  in  Room  10(j  beginning 
at  9  .'.n  H  .TV   AtT(ispri{  e  Building,  901  D 
S'rt'f!  SW  .  Wash.ngton,  DC  2(X)24 

Tht;  agenda  will  consist  of  the  r«:\ievv 
and  tnaluntion  of  the  acceptubiitty  of 
fair  rrarkci  value  .>ppraisais  of  works  of 
art  i'.vfijved  in  fedt-ral  mcfme.  estate,  or 
g;"!  t,-<x  returns  This  will  invoice  the 
discussion  of  materal  m  individual  tax 
returns  made  conficiential  by  the 
pro\  'Moiis  of  section  610.1  cf  Title  26  of 
the  I'ruted  Sta^s-s  Code 

.A  ctetermuiation  as  rcq.iired  by 
sort, on  lOdi'  of  the  Ffiierai  .Advisory 
Committee  .Ac  h  .s  bt-t'ii  r  ade  th.it  this 


meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (31.  (4).  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Acting  Commissioner  of  internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
reRulaton»'  impact  analysis  therefore  is 
not  required.  Neither  docs  this  document 
constitute  a  rule  subject  to  the 
Regulatory  FleKibility  Act  (5  U.S.C. 
Chap'er  6|. 

Michael  J.  Murphy, 
Acting  Corrpi  is'norer. 

(FR  Dor.  89-102-5  Filed  4-28-89:  8A5  a'Tij 
BILLING  CODE  4«30-ai-M 


Sunshine  Act  Meetings 


This  section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the   Sunshine 
Acr   (Pub.   L   94-409)   5   US  C    552h(e)(3) 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11  00  a.m.,  Fndav,  May  . 
5, 1989. 

PLACE:  2033  K  Street.  NW..  Washington, 
DC,  8fh  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Surveillance  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commjasion. 

(FK  Doc.  89-10506  Filed  4-27-89:  3:23  pmj 

MLUNQ  CODE  C351-0f-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  Am  date:  10:00  a.m.,  Ti>esdav. 
May  9. 1989. 

PLACE  2033  K  Street,  NTW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSiOERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  fean  A.  Webb,  254-6314 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  89-10507  Filed  4-27-89:  3:23  pmj 

WUJNO  CODE  S351-0t-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Fridav  ,\5av 
12.  1989, 

place:  2033  K  Street,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Surveillance  matters. 

CONTACT  PERSON  FOR  MORE 
information:  lean  A.  Webb.  254-6314, 
lean  A,  Webb. 

Secretary  of  the  Commission 

[FR  Doc.  89-10508  Filed  4-27-89:  3:2J  pnij 

BLLING  CODE  OSI-OI-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE;  11:00  a.m.,  Friday    ,\ld> 
19,  1989. 


PLACE.  2tWJ  K  Street.  \V»  .  VV„s;-.,.,gt.ii, 
[)(-  Bth  Floor  HfOinns  Ronm, 
STATUS:  Clo.seO 
MATTERS  TO  BE  CONSIDERED: 

Surveillance  Tir.ftp:<? 

CONTACT  PERSON  FOR  MORE 
INFORMATION;  )ean  A.  Webb,  264  tijl4. 
lean  A.  Webb. 

Sri.rpfcr\-  ,^'  "•/'  Co,,':-:r'^<  :.'■, 

\¥Tt  Doc  8*-in5.)9  F»l»»d  .^-2;.^M.  .j  .'J  pm^ 

BILLING  coot  i3S1-0»-<« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10  (»  h  m..  Tuesday. 

.May  23.  1!W9 

PLACE:  2033  K  Stref't  NV\'  ,  Washington. 
DC.  flth  Floor  Her^nne  Rnorn. 
STATUS:  Op-n 

MATTERS  TO  BE  CONSIDERED: 
Fourth  Quarter  FY  rmP  Ohu'ctives. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:    (f-.m  ,\,  Uftil.,  .:4-  (wi4, 

Jean  A.  Webb, 

Sf'(.rt--!cry  of  the  Commission. 

|FR  Doc.  89-10510  Filed  4-27-89:  3:23  pmj 

BILUMG  COOC  SSSt-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE-  10  M)  am     T-u.^day. 
May  23,  19a4. 

PLACE:  2033  K  Strpe!  \W    Washington. 

DC.  Bth  Floor  fleanri,!;  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

Knfiio  ►'meiit  Ot!)t'ctives. 

CONTACT  PERSON  FOR  MORE 
INFORMATION  (e.in  .A   WeDb.  254-6314 
lean  A  Webb, 

5>-(  rotary  of  the  Commission 

(FR  Doc.  89-10511  Filed  4-27-89:  3:24  pm| 

B4LL1NG  COOE  SJSI-Oi-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE  1 1  W  a  ni    Tuesday 

MdV  23,  198H 

PLACE  20;vJ  K  Strt>.'^  \V\    Washington. 
!)(;,  8ih  Floor  Hearing  Room 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED 

Enforcemeni  Matters 


Fetieial    Rei^isief 
Vol.  54.  No.  82 
Monday.  May  1.  1988 


CONTACT  CtaSOH  iOfl  moHt. 
INFORMATION    '■,-.„■     "\    V>eoh    254-8314. 
jeaii  A    vV<>»»h 

Secrefiii    .,•  ■„'.'(  ,   ,:,.-,  ission. 
Vh  I  U  ,    ■«  I  li,  ■  4  >   .nd  4-2»-a9:  3:24  pm) 
BILUNGOXX.  »3&l-ev.M 

COMMOOfTV  FUT'JRFS  -P,«DtNG 
COMMISSION 


Tl 


ME  AND  DATE  11.30  a.m.,  Friday,  May 


PLACE.  2Ujj  K  Sb-f. :,  ".  v\    Washington. 
DC.  8th  Floor  Heannv  «»<    i 

STATUS    rl. <•;.'('. 

MATTERS  TO  BE  CONSIDEBf  O 

Surveillance  matterv 
CONTACT  PEBSOW  >=OR  MORE 

INFORMATION  i.!an  A.  Webb,  254-6314. 

Je,jn  A   Wetjib. 

Secretary  of  the  Cowmission. 

[FF  Doc.  89-10512  Filed  4-27-89;  3:24  pm) 

BILUMG  CODE  US1-01-M 

COMMODITY  FUTUBF.S  TRAOMtf. 
COMMISSION 

TIME  AND  DATfc     'I 


m.,  Friday,  May 


PLACE    2ii,».)  K,  S: 

DC,  8th  Floor  iu 

STATUS  r' ,  . 

MATTERS  TO  BE  CONSIDERED 

Rule  t^  ■  >r<  'inenl 


\  A     W  <»s))ingten. 


CONTACT  PERSON  FOR  MORf 
INFORMATION    i.-,,,,  A.  V»  t-uu,  254-6314. 

jt;..r,  A    W  p|)t) 

Secretary  of  the  Commission. 

ivp  nor  ftO-io=;i3  Filed  4-27-89:  3:24  pm) 

en.  ,NG  ;:0D(  siv-ot-M 


fEOERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:06  p.m  on  Tuesday.  April  25. 1989. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1) 
Delegation  of  authority  relating  to  the 
Corporation's  supervisory  activities;  (2) 
recommendation  regarding 
administrative  enforcement  proceedings; 
(3)  matters  relating  to  the  possible 
closing  ot  certain  insured  bonks:  and  (4) 
personnel  matters 
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In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C  C 
Hope.  [r.  {Appointivel.  seconded  by 
Director  Robert  L  Clarke  (Comptroiler 
of  the  Currency),  concurred  m  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  bo 
considered  in  a  closed  meeting  by 
authonty  of  subsections  (c)(2),  (cj(6l, 
(0(8).  (c)(9)(A)(ii),  and  (c)(9!(Bl  of  the 
"Government  in  the  Sunshine  Act"  [5 
U.S.C.552b(c)(2).  (c)(6),  (rifa), 
(cj(9)(A)(ii).  and  (c)(9)(B)) 

The  meeting  was  held  in  the  Bcird 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW,.  Washmgioa  DC 

Dated  .Apnl  28.  1989 
Federal  Deposit  Insurnnce  CurfunH' .<)'>.. 
Robert  E.  Feldnun. 
Deputy  Execvtiye  S<'c:.'^  i'..'r. 
jFR  Doc  8&-10496  Filed  +-r^9,  1  U  pr- ; 
WUJNQ  COM  l714-ai-M 


NATIONAL  SCiCNCf  BOARD 

DATI  AND  TIME: 

Mjy  IZ.  1988 
8:00  «  ra.  Closed  Sfsssoti. 
8.20  a  n  Open  Session 

Pl-ACt:  National  Science  Foundation, 
1800  G  Street.  NW,.  Room  540, 
VVash;ngton.  DC  20550 

STATUS: 

Most  of  t.-.is  meetmg  w.ll  be  open  to  ihe 

P',;':!,c 


PaM  of  this  .Tlff'ina  Wi;i  ')f-  r/m.,.,;  Ts  •►•{■ 
put'lH'-. 

MATTfRS  TO  BE  CONSIOCRED  MAY  12: 

C:i'<'-f  SfSyinr  'fl'fJf^;,;  .-'^    ;,:  fi  Ji)  ■-;  ~^  ■ 

1    Mjni/tfs — March  1989  .Mee'mu 
2,  NSB  and  NSF  Staff  Vommt^ps 

3  FJectKin  of  Executive  Com.Tutifp  \!fTnb«.rs 

4  Grants  a.id  Contract 


,>e,j 


ir  :H.:o 


.'_'l»f' 


:,irr*  ",-1 


Opei 

5,  Chairman  J  Report 

6,  Vdrutea — March  198y  .Mpfh-.y 
7  NSF!  Calendar  of  Meetings  for  l 
8,  Di:p<;tor  »  Report 

9  .Merit  Review  'includes  ,'\nnuiii 

NSF  I'se  of  Peer  Review  ; 

10  Draft  Report  of  tiae  ,NSB  ConimHtee  on 

Foreign  Involvement  :n  l'  S  t.'niversities 

11  Report  on  -\la.9kan  Oii  SpiH 

\Z  Repo't  on  Coid  Ft;s,.in  Resf,.,ri.h 
1,1  Other  flusmesi 

Thomas  L  boia. 

Ekpc:  !  :  f  cyfxer. 

iFR  Ddc  aH-ins:^  F.ipd  4-27-89;  3:28  pm| 

BiujMO  cooe  rsss-oi-«i 


TENNESSEE  VALLEY  AUTHORITY 

(M««ting  No.  1416  i 

TIME  AND  DATE:  H)  a  m    iF  i)  r  J. 

Wednf'sdax    VI .-.y  3,  '989 

PLACE:  T\'.\  Upst  TowfT  .Auditorum, 

4<:KJ  West  SiifTir::'  H;::  Dr;vH,  K;iox;;!!i 

Tenrpsst-o 

STATUS:  Open. 
AGENDA 

A:  ;>-<., li  i!  minutes  of  meeting  held  on 

Ap'-:!  '.'■'   14H9 

Action  Item* 
New  Business 

A—li.riar'  i.'  d  Financing 

\'   !~  t     '  •  ntation  of  the  Automated 
VI  lino    r    ..  Management  System  and 


Supporting  Equipment  Managpnicnt  System 
Data  Base  at  Sequoyah.  Browns  Ferry,  and 
Watts  Bar  Nuclear  Plants. 

B — Purchase  Aw-ards 

Bl,  Request  for  Proposal  VE-IHri:A~- 
Indefinite  Quantity  Term  Contract  for 
Microcomputer  System  Units— ADP 
Equipment  Management  Department. 

B2,  Requisition  71— Short-Term  Coal  for 
V\  iriows  Creek  Fossil  Plant, 

C — Power  Items 

Cl   Renewdl  Power  Contract  wjiH        ' 
Columl'id,  Tennessee, 

C2,  Residential  Energy  Services  Prosiram 
F:— Real  Property  Transactions 

El  .Am.endment  of  Lease  with  Leeco.  Inc. 
on  Red  Bird  Coal  Property  in  Leslie  County. 
Kentucky 

F — Unclassified 

Fl,  Revision  to  TVA  Code  X  .Nuclear 
S.iftt) 

F2.  Supplement  No,  12  to  Contrac  i  .No.  TV- 
68199A  with  W,  S.  Fleming  4  Associates.  Inc., 
for  .Mountain  Cloud  Che,m:stry/Forest 
Fvposure  Study 

CONTACT  PERSON  FOR  MORE 
information;  Alan  Carmichael, 
MaiiagjT  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
infnrmation  about  this  meeting.  Call 
(615)  632-8000.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Doted,  April  26.  1989, 
Edward  S.  Christenbury . 

Crt  rt>  -a .'  Ccunspl  and  Secretary. 

iFR  Doc  89-10451  Filed  4-27-89:  9  57  dmj 
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Part  il 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


43  CFR  Part  52 

Federal  Acquisition  Regulation  iFAR], 
Title  to  Property  Under  Progress 
Payments  Clause;  Proposed  Rule 


DEPARTMENT  OF  DEFENSE 
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M.'M 


Ruiim  4041,  GS  Building.  Washington. 
DC  20405.  (202]  ,^23-4755.  Please  cite 


and  cite  section  89-010  (FAR  Case  89- 
31]  in  correspondence. 
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\ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 
Title  to  Property  Under  Progress 
Payments  Clause 

agencies:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA) 
ACTION:  Proposed  rule. 


1989  /  Proposed  Rules 


;>(.,■'!  1 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  the  progress 
payments  clause  at  FAR  52.232-1(3,  to 
clarify  that  the  Government  takes  title  in 
the  form  of  "ownership"  rather  than  a 
lien  when  progress  payments  are  made 
under  this  clause. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  June  30.  1989 
to  be  considered  in  the  formulation  of  a 
final  rule. 

ADDRESS:  Interested  parties  should 
s'.ibmit  written  comments  to;  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  8.  F  Streets  NVV  . 
Room  4041,  Washington,  DC  20405, 
Please  cite  FAR  Case  89-31  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis.  FAR  Secretariat. 


Room  4041,  GS  Building,  Washington, 
DC  21H05.  (202)  523-4":.,H  Please  cite 
FAR  Case  89-31 
SUPPtEMENTARV  INFORMATION: 

A  Backj^round 

One  Cou.-t  s  .nterpretation  of  the 
language  at  FAR  52.232-16{d)  has 
prompted  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  to 
cicirify  the  language  related  to  "title" 
within  the  progress  payments  clause  at 
FAR  52  232-16  (see  e.g..  Marine  Midland 
Bank  v  United  States  687  F.2d  395  (ct. 
CI  1982)).  The  objective  of  the  Councils 
IS  tu  emphasize  that  it  is  and  always  has 
been  the  intent  of  the  Federal 
Acquistion  Regulation  policies  and 
contract  ciause  that  the  interest  taken 
liy  thfi  Government  in  property  covered 
by  the  clause  is  title  m  the  form  of 
i-vvncrship  and  not  h  nii-rp  Hen. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  nf;t  expected  to 
have  a  significant  economic  impact  on  a 
substantia!  number  of  small  entities 
withm  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.SC.  601,  et  seq.. 
because  the  change  is  intended  to  clarify 
the  competing  interests  of  the 
Government  and  creditors  of 
contractors  .An  Inifi.il  Regulatory 


and  cite  section  atMjlO  (1-AK  Ca.se  89- 
31)  in  correspondence. 

t    t  H  [t  r  ^     I  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects       i    i  FR  Part  52 

Government  procurement. 

Dated:  April  24, 1989. 
Harr>'  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 
Therefore,  48  CFR  Part  52  is  amended 


„,,l   (,,r<U  K,,l 


PART  52~- SOLICITATION 
PROVlSiONS  AND  CONTHAC 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  488(c):  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.232-16  is  amended  by 
revising  in  paragraph  (d)(1)  of  the  clause 

the  '■•-';'  cr-'r-T  '"  -r  •  -■  --  follows: 


Flexibility  Analysis  has,  thpri^fore,  not  §  ^^  ■^-^■'"  '*=     ^'ogr^sn  cavmeots. 


been  performed,  HovM-.tr  [u.;  .:c 
comments  are  invilcii  'u'::n  small 
biLsmesses  and  other  :r:*iTested  parties. 

CJmiments  from  smdll  entities 
( oncerning  the  affpf  'ed  F,AR  subsection 
v\'i!i  also  t)c  consKifTci,;  [.n  accordance 
Wi-h  seciion  610  of  'be  A:  !   Such 
i.(ini;r;cn!s  mast  t)c  sabiratied  separately 


Id)  •  •   • 

(1)  Absolute  title,  and  not  a  mere  lien,  to 
the  property  described  in  this  paragraph  (d) 
shall  vest  in  the  Government. 


|FR  Doc.  89-10332  Filed  4-28-89;  8:45  am) 

BtUJNO  CODE  Wa»-JC-« 
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UMI 


Monday 
May  1,  1989 


Part  lit 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR), 
Asset  Revaluation;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 


Fedsral  Acquisition  Regulation  (FAR); 
Asset  Revaluation 

AGENCIES:  Department  of  Defense 
(DoD).  General  Services  Administrati-ir; 


Federal  Register  /  Vol  54    Nt 


M 


onuav 


M 


liP     /    Prnpncpr?    PmIdc 


Iflfi?^ 


(GSA).  and  National  Aeronau* 
Space  Admmistration  iN'ASAi 
action:  Prijposed  rale 


:s  4riC 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  revising  FAR  31.21)5-li) 
31  205-n.  31.205-16.  and  adding  31  ZliV 
52  to  set  forth  new  rales  on  the 
allowability  of  costs  insulting  f';)ni 
business  combinations, 
DATE:  Comments  should  be  submit'cd  'o 
tbe  FAR  Secretanat  at  the  address 
shown  below  on  or  before  June  30.  1989 
to  be  considered  m  the  ^ormuiation  of  ri 
final  rule 

AOOflESS:  Interested  parties  should 
submit  written  comments  to:  Gen.".(l 
St^rvices  Administration.  F.AR 
Secretanat  (VRS),  18th  A  F  Streets  N\V 
R(jom  4041.  Washington.  DC  21W]5 
Please  cite  FAR  Case  89-28  in  di! 
correspondence  related  to  this  issue 
FOB  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis.  F.AR  Secretanat. 
Room  4041.  GS  Buiidmg.  Washington. 
DC  20405.  (202)  523-4-55 
SUPPLEMENTARY  INFORMATION: 

A.  Bacl^ground 

The  CiviImo  Agency  .-Xcc^iiisi'ion 
Council  and  the  Defense  .Acquisitior. 
Rc?u!.i'ory  Council  have  reviewed  the 
subject  of  business  combinations 
pdrt:cul.r!\  the  appropriate  Government 
confract  costing  resulting  from  such 
comb'.na'i' ms  This  review  has  oe^r. 
occas!on*'d  by  the  increased  n  imber 
and  size  of  such  combinatKjns  in  recent 
years.  The  conclusion  reached  by  the 
Councils  IS  'hat  the  Govemmen*  should 
not  r"i,02n;ze  depreciation. 


amortization,  or  the  cost  of  money 
expense  flowing  from  asset  write-ups 
that  result  frr)m  the  "purchase  method" 
of  a(:(;i>unting  for  business  combinations. 
The  CiunciJs  do  not  believe  thdt.  m  the 
special  circumstances  of  Government 
procurement  in  which  companies 
recorded  cost  structures  are  often 
directly  reflpcted  in  the  price,  the 
(iOVf-T;r^en'  5h'^c:{!  be  at  risk  uf  p-n  mg 
h;t,t>'r  pnces  s:rT::'My  \n--\i:i<t-  ■■♦ 
owne^sri;;,!  ;  nana*'S  ri  i  :'s  Si.pfiii,<'s 
.•\,::(,iirdin>i!\,  tne  C;i:;n.  lis  -ir"  pr^'p-ismji 
■  .hanges  t-.(  FAR  r,  2n,>-,i(:i.  j;,2U&-ll, 
31  205-16.  and  ad  i;-.;  W  205-52  to 
;;:'piemen'  'h-s  decision. 

B   Regulatory  Fleyibility  .\rt. 

The  proposed  chan«-s  .ire  no' 
expected  to  have  a  s;^nif;cdr:'  eccnumic 
impact  on  a  su''is'Hn'ial  numtier  of  small 
er!*;*ies  within  the  meaning  of  Jh*- 
Re'i^uM'iirv-  Flexibility  A:..'  5  I,'  S.C  n('n. 
et  se(.j     hefdvise  nnst  ccin'r.icts  awardt'd 
iij  small  en'|f>'s  are  fiwanied  cm  a 
i.,:i.impeiit!ve  fixed  price  basis  and  the 
.,os!  principles  do  nn'  ,apply    .An  initial 
ReguUtorv  F]ex.ih;;,fv  Anaivs.s  has. 


Tt'fore.  not  been  p» 


■d 


Comments  arc  ;nv;!>>d  from  small 
businesses  and  ',)ther  in'prested  parties. 
Comn-t'nts  from  sm,,iC  f'"it..>s 
ronct"-n;ng  'tit'  affec-nd  K,-\R  s  jopart 


;ns:(ierei 


ai'i'  oracin!,e 
;  Siicn 


with  secMnn  Blc>  'it  ttie 
comments  must  t**-  sc')rr :",>i*  si'parateiv 
and  must  cite  89-610  F  \R  C.-.^f  H<-i--2f\) 
in  correspondence 

C.  Pap«rw()rl«,  Reduction  Act. 

The  I'jEierworK  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  r*'quire  the  approval  of  *  )MH 
uniler  J-4  V  S  C   3501    p'  s,pr! 

List  of  Subjects  in  4a  CFK  Part  31 

(, . 0  V  e mm,  e ;-;  [  pr  u  c urement. 
Dated:  April  24. 1969. 

\iarr,  S   Rosinski, 

A^:.,ig  DireL.ic,/.  Off jce  of  FederaJ Acquisition 
and  Regulatory  Policy. 


Therefore.  48  CFR  Part  31  is  amended 
as  set  forth  belowi 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows- 

Authority:  40  U  S.C,  486|cl:  10  L'  S  C. 
Chapter  137,  and  42  L'.S.C.  24n(!  t. 

2.  Section  31.205-10  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(2)(ii);  by  adding  ";  and"  at  the  end  of 
(a)(2)liii);  by  adding  (a)(2){iv);  by 
revising  (a)(5);  by  removing  "and"  at  the 
end  of  (b)(2)(B);  by  adding  ";  and"  at  the 
end  of  (b){2)(C]:  and  by  adding 
paragraph  (b)(2)(i)(D)  to  read  as  follows: 

3 1 .205- 1 0    Cost  of  money. 


laj 


(iv)  The  requirements  of  31.205-52. 
which  limit  the  allowability  of  facilities 
capital  cost  of  money,  are  observed. 

•  •         *         »         ♦ 

(5)  The  cost  of  money  resulting  from 
including  asset  valuations  resulting  from 
business  combinations  in  the  facilities 
capital  employed  base  is  unallowable 
(see  31.205-52). 

fb)  •   •   • 

(2)  •    •    • 

(Dl  The  requirements  of  31.205-52. 
which  limit  the  allowability  of  cost  of 
money  for  capital  assets  under 
construction,  fabrication,  or 
development,  are  observed. 

3.  Section  31.205-11  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

31.205-11     Depreciation. 

•  -         *         •         ♦ 

In}  Whether  or  not  the  contract  is 
otlierwise  subject  to  CAS.  the 
requirements  of  31.205-52,  which  limit 
the  allowability  of  depreciation,  shall  he 
observed, 

4.  Section  31.205-16  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read 
as  follow^s: 


3 1 .205- 1 6    Gains  and  losses  on  disposition 
of  depreciable  properiy  or  ottier  capital 
assets. 

i  !/  Gains  and  losses  from  the  sale, 
rclirrment,  or  other  disposition  (but  see 

31.20r>-l9)  of  depreciable  property  shnil 
be  included  in  the  year  in  which  they 
occur  as  credits  or  charges  to  the  cost 
groupingls)  in  which  the  depreciation  or 

amortization  applicable  to  those  assets 

was  included  |but  see  par,u',ruph  Id'  c! 
'his  sulisectiiin.  However  r.i.  y,-<:n  cr 


loss  shall  be  recognized  as  a  result  of 
the  transfer  of  assets  in  a  business 
combination  (see  31.205-52). 

*  *        •        •        * 

(e)  Gains  and  losses  arising  from  mass 
cr  extraordinary  sales,  retirements,  or 
other  disposition  other  than  through 
business  combinations  shall  be 
considered  on  a  case-by-case  basis. 

*  •         .         *         * 

5  Section  31.205-52  is  added  to  read 


31  iC>  s<     Ass« '  ».v  u«tlons  resulting  from 
bu»inefrs  com£/i,'iaU&i,&. 

When  the  purchase  method  of 
accounting  for  a  business  combination  is 
used,  allowable  amortization,  cost  of 
money,  and  depreciation  shall  be  limited 
to  the  total  of  the  amounts  that  would 
have  been  allowed  had  the  combination 
not  taken  place. 
(FR  Doc.  89-10331  Fikd  4-28-«9:  8:45  am] 
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The  President 


Executive  Order  12676  of  .\f>rii  2b.  imH 

Delegating  Authority  To  Provide  Assistance  for  the  Nii,.d; 
Resistance 


By  the  rJUirK.)rity  \«-s'pd  in  m:  dS  i'' 
United  States  of  Arneiica,  :n(,li.(i 
Bipartisan  Accord  or.  Centr;.i  Ar::f 
Assistance  Act  of  IWl,  tis  dn-:i,'ruit 
Peace  Assistance  At.t,  PiiMk,  i.<ivv 
United  States  Code,  and  in  f.uiv:  < 
designation  of  amoui-is  to  h-c  \r,ji\^ 
of  funds,   and    related    perst/'inci 


■  s  iient  by  the  Constitution  and  laws  of  the 
:  ^  Public  Law  If'  14.  to  implement  the 
:  a  of  March  ^4.  ij»9  ("Act"),  the  Foreign 
i  .--  r>>  (  :!151  et  seq.),  Central  American 
jnU2Ji3,  and  section  301  of  title  3  of  the 
di  legale  certain  functions  concerning  the 
erred  from  specified  accounts,  the  transfer 
natters,  it  is  hereby  ordered  as  follows: 

a  t  f  Management  and  Budget  in  consulta- 

i   'nori7ed  to  perform  the  functions,  vested 

\ct.  of  determining  the  amounts  of 


Section  1.  The  Director  of  tfie  Cj:*':i,. 

tion  with  the  Secretary  of  State,  is 

in  the  i-^resident  by  seetain.'.  2  acii  • 

unoblij^ated  funds  that  a'e  tii  fx    transferred  to  the  Agency  for  International 

Deveiopnieiit,   and   of  dcbiynating  the  accounts  to  which  they  are  to  be 

transferred 

Sec.  2.  The  Secretury  uf  Di dense,  in  consultation  with  the  Administrator  of  the 
Agency  for  Internata  :  al  IJevelopment.  is  authorized  to  perform  the  functions. 
vested  in  the  I^escit  iit  ly  sections  2  and  4  of  the  Act,  of  transferring 
unobligated  funds  fun  'he  accounts  specified  in  section  6  of  the  Act. 

Sec.  3.  The  Secret  iv  (  !  !)i  S  nse  is  authorized  to  perform  the  function  of 
designating  the  ann    nts   if  unobligated  funds  from  accounts  specified  in 

section  6  of  the  Act  to  )  c  t-.msferred. 

Sec.  4.  The  Director  vi  tne  Office  of  Management  and  Budget  is  authorized  to 
perform  the  function  of  approving  the  detailing  of  personnel  to  the  Agency  for 
International  Development.  This  authority  is  vested  in  the  President  by  section 
4(dj  of  Puidic  Law  i(KV-2~f)  and  made  applicable  by  section  8(c)  of  the  Act. 


Sec.  5.  TbiS  order  ^"'"\ 
Sec.  6.  K,\r(.  i.tive  Or 


tie  effective  immediately. 

No  I2fi'">4  is  revoked. 
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This   section   of   the   FEDERAL    REGISTER 
contains  regulatory  documents   having 
general  applicability  and   legal   effect,   most 
of  wtuch  are  keyed  to  and  codified  m 
ttie  Code  of   Federal   Regulations,   which   is 
published  under  50   titles  pursuant   to   44 
U,S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Supenntendent  of   Documents 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER    issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revisions  of  Delegations  of  Authority 

agency:  Department  of  Agriculliirp 
ACTION:  Final  rule, 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  the 
Assistant  Secretary  for  Administration 
to  reflect  the  addition  of  certain 
functions  relating  to  Federal  Information 
Processing  Standards  (FIPS). 
EFFECTIVE  DATE:  May  2,  1989, 
FOR  FURTHER  INFORMATION  CONTACT 
Glenn  P.  Haney,  Director,  Office  of 
Information  Resources  Management, 
U,S,  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-3152, 
SUPPLEMENTARY  INFORMATION:  Section 
111(d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U,S,C,  759(d))  authorizes 
the  Secretary  of  Commerce  to  approve 
standards  for  Federal  computer  systems 
(Federal  Information  Processing 
Standards  (FIPS))  and  to  determine  the 
extent  to  which  such  standdrds  should 
be  compulsory  and  binding.  Section 
111(d)(3)  of  the  Act  authorizes  the 
Secretary  of  Commerce  to  delegate 
authority  to  heads  of  agencies  to  wan  c 
FIPS  under  certain  conditions.  The 
Secretary  of  Commerce  has  delegated 
such  waiver  authority  to  the  Secretary 
of  Agriculture  (54  FR  4322,  January  30, 
1989). 

The  delegations  of  authority  of  the 
Secretary  of  Agriculture  are  amended  to 
reflect  the  addition  of  this  authority  to 
grant  waivers  to  FIPS,  Such  authority  is 
redelegaled  to  the  Assistant  Secretary 
for  Administration,  who  is  the 
Department  of  Agriculture  Senior 
Information  Resources  Management 


Offi:,i,,)i   Thf  [);rf'i,'L)r  OJ'iice  of 
InforiT.aiii^n  Resources  Management  will 
support  the  Assistant  Secretary  by 
rpMew'iig  and  making  re  .  immendations 
cin  proposed  waivers 

This  mle  relates  tn  iniprnai  agency 
management.  Therefore,  pursuant  to  5 
U.S.C,  553,  notice  of  proposed 
ruiemaking  and  opportuni'y  for 
comment  are  not  required  and  this  rule 
may  tie  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register 
Further,  since  this  rule  relates  to  intr;:.„i, 
agency  management,  it  is  exempt  fnirn 
the  provisions  of  Executive  Order  l.:ayi. 
Finally,  this  action  is  not  a  .■-;;!e  as 
defined  by  Pub  L,  97-3.54,  tiif 
Regulatory  Flexibility  Act,  rind  therefore 


is  exempt  from  the  pro\ ; 
Act 


that 


Usf  of  Subjects  in  7  CFR  Part  2 

A  u  t  h  0  n  t  y  d  t-  'i  e  o  a  1 1  o  n  s  i  Co vemment 

agenr.ies) 

Accordingly,  Part  2,  Title  "  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  2— DELEGATION  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1,  The  authority  citation  for  Part  2 
contmues  to  read  as  follo^vs: 

.Authority:  5  U.SC,  301;  Reorganization 

Plan  N'lr  2  of  19Fi/!.  pxrepl  as  otherwise 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Seetiiin  2,25  is  amended  by  adding 

parauraph  (f]il  |{vii)  to  read  as  follows: 

§  2.25    Delegation  of  authority  to  the 
Assistant  Secretary  for  Administration. 

If)  Ri  lated  to  Information  Resources 

Management   '    '    ' 


(vii)  Reviewing,  granting,  and 
notifying  Congress  of  waivers  to  Federal 
Information  Processing  Standards 
pursuant  to  the  authority  delegated 
under  section  11 1(d)(3)  of  the  Federal 
Propp';')  and  Administrative  Services 
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Act  of  1949,  as  amended  (40  U.S.C. 
759(d)(3)). 


Subpart  J— •Delegation; 
by  '.he  .Assistant  Sfecel 
Administration 


,A  i,,; lO'ity 


3.  Section  2.ai  is  amended  by  adding 
paragraph  (b1(20)  to  read  as  follows: 

t2,8t     Oirecto'   O't'ice  o;  i.:;or'Tiatk>n 
Besourcps  Management. 

(20)  Review  and  make 
recommendations  to  the  Assistant 
Secretary  for  Administration  on 
proposed  waivers  to  Federal 
Information  Processing  Standards  (FIPS) 
pursuant  to  seciton  111(d)(3)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  759(d)(3)). 

For  Subpart  C: 

Dated:  April  19. 1989. 
Clayton  ^fuitfr, 
Secretury  of  Agriculture. 

For  Subpart  J: 
Dated:  April  14. 1989. 
John ).  Franke,  )r.. 

Assistant  Secretary  for  Administration. 
[FR  Doc,  89-10486  Filed  5-1-89;  8:45  am) 

BILUNG  COOC  MKMtl-M 

Food  and  Nutntion  Serve. c 
7  CFR  Pan  2 '6 

Amendrrter;  No    3 1  1 1 

Food  Stamp  P^ograrr:,  Ci*''  M,Dr;ej 
Penalties  In  Lieu  of  Perr-'.ane'it 
Disquaiif'cation  for  Tra'tickmg 

AGtNCv    tuoo  anu  Nuinuon  bervice, 

AC  iON:  interim  rule. 

summary:  Section  344  of  Pub.  L  lOQ- 
4oj,  Uie  I  lunger  Prevention  Act  of  1988. 
amended  section  12(b)(3)  of  the  Food 
Stamp  Act  effective  July  1, 1989,  to 
provide  the  Secretary  of  Agriculttire 
with  the  discretion  to  impose  a  civil 
money  penalty  (CMP)  of  up  to  $20,000  in 
lieu  of  permanent  disqualification  of  a 
firm  for  trafficking.  This  discretionary 
authority  may  be  utilized  if  the 
Secretary  determines  that  there  is 
substantial  evidence  that  such  a  firm 
had  an  effective  policy  and  program  in 
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effect  to  prevent  violations.  Pub,  L  100- 
619  (102  Stat.  3198).  signed  on  November 


Assistance  under  No   10, .551   For  the 
reasons  set  forth  m  the  final  rule  and 


Background 

Section  344  of  Pub.  L.  100^35,  the 
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lIMvIT 


commit  independently  for  personal 
profit,  without  anv  benefit  accruino  to 


into  consideration  the  firm  s  average 

mont'hlv  r«»r^<5mr»tir»r»«    TVio  a^+!,al 


wish 


es  '.!.;  [•*'  h''  fes.'.ci;  Oi 


n  civil 
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effect  to  prevent  violations.  Pub.  L  100- 
619  (102  Stat.  3198).  signed  on  November 
5, 1988,  amended  section  701  of  the 
Hunger  Prevention  Act  to  make  the 
amendment  to  section  12(b)(3)  of  the 
Food  Stamp  Act  effective  October  1. 
198a  This  rule  implements  section  344  of 
Pub.  L  100-435  by  establishing  critena 
for  eligibility  of  a  firm  for  a  civil  money 
penalty  in  lieu  of  a  permanent 
disqualification  for  trafficking  as  well  as 
standards  that  shall  be  utilized  by  the 
Department  to  make  a  determination 
regarding  the  effectiveness  of  the  firm  s 
compliance  policy  and  program.  In 
addition,  this  regulation  sets  forth  the 
formula  that  shall  be  used  .o  establish 
the  amount  of  the  civil  money  penalty 
assessed  against  eligible  firms 
requesting  such  penalty  in  lieu  of  a 
permanent  disqualification, 

fFFECnve  dates:  This  action  is 
effective  October  1, 1988.  Comments  or. 
the  intenm  rule  should  be  received  by 
luly  3. 1989. 

ADDRESS:  Comjuents  should  be 
submitted  to  Dwight  Montz,  Chief. 
Coupon  and  Retailer  Branch,  Food 
Stamp  Program.  Food  and  Nutrition 
Service,  U.S.  Department  of  AgncuJture 
Alexandria,  Virginia  22302.  .Mi  wrif.en 
comments  will  be  open  to  public 
inspection  at  the  office  of  the  Food  and 
Nutrition  Service  during  regular 
business  hours  (8:30  a.m.  to  5:00  p  m., 
Monday  through  Fnday)  in  Room  706. 
3101  Park  Center  Drive.  Alexandria. 
Virginia. 

FO«  FURTXER  INFORMATIOH  CONTACT: 
Dwight  Montz.  Coupon  and  Retailer 
Branch.  Benefit  Redemption  Division. 
Food  and  Nutntion  Service,  Aiexandna. 
Virginia  22302.  (703)  756-3418. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
The  rule  will  affect  the  economy  by  less 
than  $100  million  a  year  The  rule  will 
not  raise  costs  or  prices  for  consumers, 
industries,  government  agencies  or 
geographic  regions.  There  will  be  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore. 
the  Department  has  classified  the  rule  as 
"not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  hsted  in 
the  Catalog  of  Federal  Domestic 


Assistance  under  No  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  Part  3015 
Subpart  V  (Cite  48  PR  29115  [une  24. 
19a3i.  this  program  is  excluded  from  the 
scope  of  the  Executive  Order  12372 
which  requires  intergovernmental 
consultaUon  with  Stale  and  local 
officials. 

Regulatory  Flexibility  Act 

The  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L,  96-3.54)  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  action  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Th.is  action  would  have  almost  no 
impact  on  the  vast  majonty  of 
authorized  firms,  rr.nst  of  whom  follow 
the  rules  carefullj'. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  US  C  3507). 

Public  Participation  and  Effective  Date 

This  action  is  being  published  without 
prior  notice  of  proposed  rulemaking  or 
an  opportunity  for  public  comment  prior 
to  publication.  Pub  L.  100-619  mandates 
that  the  amendment  made  m  section 
12(b1(3]  of  the  Food  Stamp  Act  by  Pub, 
L  100-435  be  made  effective  October  1, 
1988.  Since  the  intent  of  the  provision  is 
to  make  relief  available  to  individual 
firms  as  of  October  1. 1988,  it  is  cntical 
that  implementing  regulations  be 
prom.ulgated  as  soon  as  possible.  Thus, 
in  accordance  with  5  U,S,C.  553(d).  good 
cause  is  found  for  publication  of  this 
rjiemaking  less  than  30  days  pnor  to  the 
effective  date  of  this  rule  In  addition. 
since  prior  notice  and  public  comment 
procedure's  cannot  be  completed  prior  to 
the  statutory  implementation  date,  and 
because  delays  in  implementation  of 
this  option  could  adversely  affect 
individual  firms  that  have  been  notified 
of  the  FNS  determination  to 
permanently  disqualify  them  and  are 
appealing  such  determinations,  it  has 
been  determined  pursuant  to  5  US.C. 
553(b),  that  public  comment  on  this 
action  pnor  to  implementation  is 
impracticable  and  contrary  to  the  public 
interest.  However,  since  the  Department 
believes  that  public  comment  may 
provide  useful  input  for  the  development 
of  the  final  rule,  comments  will  be 
accepted  for  60  days.  All  comments 
received  by  that  date  are  assured  of 
being  considered  m  the  publication  of 
the  final  rule 


Background 

Section  344  of  Pub.  L  100-435,  the 
Hunger  Prevention  Act  of  1988,  amends 
section  12(b)(3)  of  the  Food  Stamp  Act 
to  provide  the  Secretary  of  Agriculture 
with  the  discretion  to  impose  a  civil 
money  penalty  of  up  to  $i20,000  in  lieu  of 
a  permanent  disqualification  for 
retailers  found  to  have  trafficked  in  food 
coupons.  This  discretionary  authority 
may  be  utilized  if  the  Secretary 
determines  that  there  is  substantial 
evidence  that  such  firms  had  an 
effective  policy  and  program  in  effect  to 
prevent  violations.  P^b.  L  100-619, 
signed  on  November  5, 1988,  amended 
section  701  of  the  Hunger  Prevention  Act 
to  make  this  civil  money  penalty 
provision  effective  October  1, 1988.  This 
rule  implements  section  344  of  Pub.  L 
100-435  by  establishing  criteria  for 
eligibility  for  firms  seeking  a  civil  money 
penalty  in  lieu  of  permanent 
disqualification  for  trafficking  and 
establishes  standards  that  will  be  used 
by  the  Department  to  make  a 
determination  regarding  the 
effectiveness  of  a  firm's  compliance 
policy  and  program. 

Current  program  regulations  at  7  CFR 
Part  278  reflect  the  prior  statutory 
requirement  to  impose  a  permanent 
retailer  disqualification  from  program 
participation  upon  the  first  occasion  of 
the  purchase  or  trafficking  of  food 
coupons  or  ATP  cards.  In  accordance 
with  Departmental  interpretation  of 
prior  legislation,  no  discretionary 
authority  existed  to  allow  a  less  severe 
sanction  for  any  trafficking  case 
regardless  of  (1)  the  amount  of  coupons 
or  ATP  cards  or  other  benefit 
instruments  exchanged  for  cash,  or  (2) 
management  initiatives  undertaken  by 
the  firm  which  were  designed  to 
preclude  such  program  violations  by 
firm  personnel.  Legislative  report 
language  pertinent  to  this  amendment 
(House  Report  100-828  at  pages  27-28] 
provides  affirmation  of  the  belief  of 
Congress  that  trafficking  in  food 
coupons  is  a  serious  offense  that 
warrants  permanent  disqualification 
from  Food  Stamp  Program  (FSP) 
participation.  However,  in 
reexamination  the  requirement  for 
permanent  disqualification  for 
trafficking.  Congress  expressed  concern 
about  the  fairness  of  permanent 
disqualification  in  two  circumstances. 
First,  when  small  amounts  of  coupons 
are  involved,  the  permanent 
disqualification  penalty  appears  to  be 
disproportionate  to  the  offense.  Second, 
trafficking  (the  purchase  of  food 
program  benefit  instruments  for  cash)  is 
an  offense  that  a  firm  employee  can 
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commit  independently  for  personal 
profit,  without  any  benefit  accruing  to 
the  firm.  Therefwe,  Congress  amended 
the  Food  Stamp  Act  to  provide  the 
Secretary  with  the  discretion  to  assess  a 
civil  money  penalty  in  lieu  of  permanent 
disqualification  if  substantial  evidence 
exists  that  the  firm  had  established  and 
implemented  an  effective  compliaiKe 
policy  and  program  to  prevent 
violations.  Hiis  amendment  provides  the 
Secretary  with  the  discretion  to  develop 
criteria/standards  against  which  a 
firm's  actions  to  prevent  such  violations 
may  be  measured. 

The  diacretioc  to  impose  a  civil 
money  penalty  in  lieu  of  a  permanent 
disqualification  of  the  firm  allows  the 
Department  to  review  a  firm's 
compliance  efforts,  as  well  as  to  ensure 
that  the  monetary  penalty  imposed  on  a 
firm  relates  more  closely  to  the 
seriousness  of  the  trafficking  violations 
committed  by  the  firm. 

Penalties 

Together,  the  statute  and  current 
program  regulations  require  that  a  firm 
found  to  be  selling  ineligible  items  for 
food  stamps  be  sanctioned  by  being 
disqualified  for  no  less  than  8  months 
nor  more  than  5  years  (depending  on 
whether  minor  or  major  meligibles  were 
sold  and  if  the  pattern  of  violations 
mdicated  it  was  the  store's  practice  to 
violate).  The  sanction  is  doubled  if  it  is  a 
firm's  second  offense  (therefore  making 
the  potential  disqualification  period  1 
year  to  10  years).  The  statute  also 
requires  that,  in  cases  where  a  firm's 
disqualification  would  cause  hardship  to 
local  recipients,  the  firm  may  oe 
assessed  a  hardship  CMP  for  a 
maximum  of  $10,000  per  violative 
transaction  which  occtirred  during  the 
course  of  an  inrestigatioiL 

In  the  majority  of  trafficking  cases, 
investigations  begin  with  the  sale  of 
ineligible  items.  E^  the  time  the  case  has 
been  escalated  to  the  conduct  of 
trafficking  transactions,  a  case  record 
sufficient  to  disqualify  such  a  retailer  for 
the  sale  of  ineh^ble  items  has  been 
established.  For  example,  a  case  dealing 
with  minor  ineligibles,  which  would 
include  a  minimum  of  three 
transactions,  would  lead  potentially  to  a 
maximum  disqualification  of  up  to  1 
year  or  a  hardship  CMP  of  up  to  $30,00a 
A  case  involving  the  sale  of  major 
ineligibles  and  in  which  store  practice  to 
violate  is  indicated,  would  normally 
include  a  minimum  of  four  transactions 
and  may  potentially  lead  to  a 
disqualification  of  3-  to  5-years  or  a 
hardship  CMP  of  up  to  $40,000.  In  some 
cases,  a  hardship  CMP  may  be  less  than 
the  statutory  limit  because  the  formula 
for  arriving  at  a  hardship  CMP  takes 


into  consideration  the  firm's  average 
monthly  redemptions.  The  actual 
amount  of  the  CMP  is  either  the  result  of 
applying  the  formula  or  Siaooo  per 
violative  transaction,  whichever  is  loss. 
The  fact  remains,  however,  that  a 
hardship  CMP  has  the  potential  to  be 
greater  than  a  CMP  for  trafficking. 

Past  practices  provide  that  in  the  case 
of  trafficking,  the  finn  is  sanctioned  for 
trafficking  only  (not  the  other  violations 
regarding  the  sale  of  ineligible  items) 
since  the  statute  previously  required 
permanent  disqualification  for  this 
offense.  Thus,  the  fact  that  ineligibles 
may  have  also  been  sold  became  moot. 
However,  this  rule  requires  that  such  a 
firm  shall  be  required  to  serve  the 
appropriate  period  of  disquahfication 
for  other  violations  committed  by  the 
firm  such  as  the  sale  of  ineligible  items, 
in  addition  to  payment  of  the  CMP  for 
trafficking.  The  Department  believes 
that  this  is  necessary  to  rectify  the 
potential  inequities  that  may  result  from 
maintaining  current  sanctioning 
practices  in  light  of  this  amendment  to 
the  statute. 

Criteria  and  Documentation 

In  order  for  the  Department  to 
determine  whether  or  not  it  is 
appropriate  to  assess  a  civil  money 
penalty  in  tieu  of  a  permanent 
disqualification  for  trafficking,  the 
statute  requires  that  substantial 
evidence  exists  that  such  a  firm  had 
established  and  implemented  an 
effective  policy  and  program  tn  prevent 
violations  of  the  Food  Stamp  Program, 
These  interim  regulations  set  out  the 
procedures,  criteria  and  documentation 
that  shall  be  met  by  firms  beuig 
considered  for  permanent 
disqualification  for  trafficking  and  wish 
to  be  assessed  a  civil  money  penalty  m 
lieu  of  such  a  disqualificatioa 

However,  the  statute  requires  that,  in 
order  for  a  firm  to  qualify  for  a  civil 
money  penalty  in  heu  of  a  permanent 
disqualification  for  trafficking,  the 
Secretary  must  determine  that  there  is 
substantial  evidence  tliat  the  firm  had 
an  effective  policy  and  program  m  effect 
to  prevent  violations.  None  of  the 
information  necessary  to  document  the 
existence  and  operation  of  such  policies 
and  programs  to  prevent  violations  is 
readily  available  to  FNS  through  the 
normal  system  of  records  that  are 
maintained  by  the  agency.  Therefore,  it 
is  necessary  to  place  the  burden  of 
providing  evidence  of  the  existence  of 
such  a  policy  and  program  on  the  firm 
itself  if  it  wishes  to  prove  its  eligibility 
for  a  CMP  in  heu  of  permanent 
disquahfication  of  trafficking. 

Section  278.6(i)  of  these  rtrgulatirns 
requires  that,  at  a  minimum,  a  firm  inai 


wishes  to  be  a«K  s.scii  »ui  ;:  a  dvil 
money  penalty  cenonsUaie  with 
substantial  endence  that  it  meets  each 
of  the  four  criteria  listed  below. 

Criterion  J.  The  firm  shall  have 
developed  ar.  effet  tive  compliance 
policy  as  specifif  d  tn  §  278  8(i)(l). 

In  order  for  FNS  to  determme  whether 
a  firm  has  established  an  pfiei  iivp 
policy  to  prevent  Food  Starip  t'roCTam 
violations.  {  2~8.6(ilM  |  sf'«-><:;Mcj  'tial  the 
firm  shall,  at  a  minimum,  prov.dt;  FNS 
with  written  and  dated  statements  of 
pohcy  which  emtnxiy  the  firm's 
rommitment  to  ensure  that  the  Food 
Stamp  Program  is  operated  in 
CfintoriTianre  with  program  regulations 
with  rejjard  to  the  proper  acceptance 
and  handling  of  food  coupons. 
Regardless  of  wbetiier  employees 
routinely  handle  food  coupon 
transactiiins,  the  compliance  policy  as 
specified  m  Criterion  2,  shall  have 
existed  and  been  in  effect  and  provided 
to  all  employees,  prior  to  the  occurrence 
r;f  the  violations  cited  against  the  firm. 
Bonafide  wTitten  statements  of  policy  as 
described  above  shall  be  deemed  as  the 
conclusive  evidence  required  by  the 
statute  to  show  that  the  firm  has 
developed  such  a  poHcy. 

This  interim  rule  also  provides 
guidance  to  firms  on  the  development  of 
what  the  Department  would  view  as  an 
acceptable  compliance  policy  and  also 
sets  forth  types  of  documentation  the 
Department  would  expect  the  firm  to 
submit  in  order  for  FTK  to  evaluate  the 
effectiveness,  and  the  successful 
implementation,  of  such  a  policy. 

Criterion  Z  The  firm  sbaD  esUblish 
that  both  the  compliance  policy  and 
program  were  m  operation  at  the  store 
prior  to  and  during  the  time  of  the 
occurrence  of  violations  cited  in  the 
r  barge  letter  sent  to  the  firm. 

Mouse  Report  100-828  at  page  27 
states  that  'The  permanent 
disqualification  of  retail  food  stores 
upon  the  first  trafficking  offense-witbout 
any  evaluation  of  preventive  measures 
taken  or  compUcity  in  the  trafficking- 
seems  excessively  harsh."  As  previously 
discussed,  therefore.  Pub.  L  100-435 
provides  the  Secretary  with  the 
discretion  to  impose  a  civil  money 
penalty  in  lieu  of  permanent 
disqualification  for  trafficking,  if  it  is 
determined  that  there  is  substantial 
evidence  that  the  store  had  an  effective 
policy  and  program  to  prevent  violations 
of  the  Food  Stamp  Act  The  intent  of  the 
legislation  is  to  provide  firms  that  have 
taken  management  initiatives  designed 
to  ensure  Food  Stamp  Program 
comphance  with  some  reUef  from 
permanent  disqualification  if  the  firm 
has  anticipated  and  attempted  to 
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minimize  noncompliance  through  the 
institution  of  compliance  policy  and 
training  on  the  proper  handling  of  Food 
Stamp  Program  transactions.  This  rule 
requires,  therefore  that,  in  order  to  be 
eligible  for  civil  money  penalty 
consideration,  the  firm's  compliance 
policy  and  program  shall  have  been  in 
effect  prior  to  and  at  the  time  of  the 
occurrence  of  the  violations  cited  in  the 
case  against  the  firm.  That  is,  no 
compliance  policy  developed  and/or 
implemented  as  a  corrective  action 
subsequent  to  the  trafficking  violations 
that  have  lead  to  the  action  to 
permanently  disqualify  the  firm  shall  be 
considered  as  having  met  the 
requirements  of  this  part. 

Criterion  3.  The  firm  had  developed 
and  instituted  an  effective  personnel 
training  program  as  specified  m 
5  278.6(i)(2). 

The  Department  firmly  believes  that  a 
comprehensive,  aggressive,  active,  and 
ongoing  training  program  is  essential  to 
the  estabhshment  and  maintenance  of 
an  effective  compliance  program 

Section  278.6(i)(2)  provides 
developmental  and  implementation 
guidance  for  the  type  of  training 
program  the  Department  would  consider 
as  effective.  The  regulation  also  sets 
forth  the  types  of  documentation  the 
Department  would  view  as  acceptable 
evidence  of  the  implementation  and 
maintenance  of  such  a  training  program. 
This  interim  rule  also  sets  forth 
examples  of  the  training  components  the 
Department  believes  are  necessary  for  a 
firm  to  ensure  that  an  effective  training 
program  is  implemented. 

This  rule  specifies  that  training  shall 
be  provided  to  all  employees  of  the  firm, 
regardless  of  whether  or  not  all 
employees  routinely  handle  food  coupon 
transactions.  The  Department 
recognizes  that  the  opportunity  f:jr 
trafficking  and  improper  handhng  of 
coupons  does  not  exist  exclusively  for 
managers  or  cashiers  because  even 
employees  who  do  not  normally  handle 
coupons  have  increased  access  to  them 
by  virtue  of  their  employment. 
Therefore,  in  order  to  provide  the  proper 
safeguards,  it  is  required  that  all 
employees  of  the  firm  be  trained  in 
proper  food  stamp  procedures. 
However,  training  plans  may  be 
designed  to  accomodate  the  functions  of 
the  individual  employees  in  the 
operation  of  the  store. 

Criterion  4.  Neither  firm  ownership 
nor  management  wre  aware  of 
approved,  benefitted  from,  or  were  in 
any  way  involved  in  the  conduct  or 
approval  of  trafficking  violations. 

Firm  management  acts  on  behalf  of 
and  IS  directly  responsible  to,  the 
ownership  of  the  firm.  This  would 


include  employees  acting  regularly  or 
temporarily  in  the  absence  of  the  owner 
or  manager  It  is  the  Department's  behef 
that  no  policy  or  program  to  prevent 
Food  Stamp  Program  violations  can  in 
any  way  be  construed  to  be  effective  if 
firm  ownership  or  management  is 
involved  in  any  trafficking  violation. 
Therefore,  this  rulemaking  does  not 
allow  a  civil  money  penalty  in  lieu  of 
disqualification  in  those  cases  in  which 
owners  or  managers  committed  the 
trafficking  violation(s). 

Trafficking  is  a  senous  program 
offense,  The  Department,  therefore. 
believes  that  the  cnteria  related  to  the 
qualification  of  a  firm  for  a  civil  money 
penalty  m  lieu  of  permanent 
disqualification  for  trafficking  should  be 
met  with  strictest  conformance  by  those 
firms  wishing  to  qualify  for  this  option. 

Formula 

It  is  critical  that  an  equitable  and 

reasonable  method  for  computing  the 
dollar  amount  of  the  civil  money  penalty 
be  implemented.  Therefore,  the  penalty 
formula  for  rivil  money  penalties  in  lieu 
of  permanent  disqualification  for 
trafficking,  as  described  in  §  278.6(j),  is 
similar  to  the  civil  money  penalty  for 
hardship  and  transfer  of  ownership 
prescribed  by  section  12  of  the  Act  and 
implemented  in  S  278, 6(g)  of  program 
regulations.  However,  the  formula 
includes  some  variations  based  upon  the 
severity  and  the  frequency  of  the 
trafficking  violations  committed  by  the 
firm. 

As  specified  in  the  current  civil  money 
penalty  formula  for  hardship  and 
transfer  of  ownership  included  in 
5  278,6(0.  when  calculating  the  civil 
money  penalty  for  traffickmg,  FNS  will 
first  determine  the  amount  of  the  firm's 
average  monthly  redemptions  (AMR)  of 
food  coupnns  for  the  12-month  period 
ending  with  the  month  immediately 
preceding  the  month  that  the  firm  was 
charged  with  the  violations  as  specified 
in  §  278.6(b)  The  AMR  is  then  multiplied 
by  10  percent.  This  multiplier  has 
traditionally  been  used  to  represent  the 
profits  attributable  to  the  coupon  and 
related  cash  business  of  food  stamp 
customers  that  would  be  lost  if  the  store 
were  to  be  disqualified  from  FSP 
participation. 

At  this  point,  the  trafficking  civil 
money  penalty  formula  diverges  from 
the  current  hardship  and  transfer  of 
ownership  formula  in  that  the  trafficking 
formula  includes  variations  based  upon 
the  frequency  and  severity  of  the 
trafficking  violations  committed  by  the 
firm.  Section  12  of  the  Food  Stamp  Act, 
as  amended,  provides  generally  that  any 
firm  that  violates  the  Act  or  the  FSP 
regulations  may  be  disqualified  for  a 


specified  period  of  time  or  be  subjected 
to  a  civil  money  penalty  if  such  a 
disqualification  would  cause  hardship  to 
food  stamp  households.  Section  12(b) 
specifies  that  such  a  disqualification 
should  be  for  a  reasonable  period  of 
time  of  (1)  no  less  than  six  months  nor 
more  than  five  years  upon  the  first 
occasion  of  disqualification  and  (2)  no 
less  than  12  months  nor  more  than  ten 
years  upon  the  second  occasion  of 
disqualification.  A  permanent 
disqualification  shall  be  made  upon  the 
third  occasion  of  a  firm's 
disqualification  for  program  offenses. 
No  civil  money  penalties  may  be 
assessed  for  a  permanent 
disqualification  except  in  cases  of 
trafficking  and  then  only  upon  the  fu-st 
or  second  offense. 

Hardship  and  transfer  of  ownership 
civil  money  penalties  are  calculated 
based  on  the  time  period  for  which  the 
firm  would  have  been  disquahfied  from 
the  Program  for  the  violations 
committed.  Since  there  currently  exists 
no  equivalent  timeframe  for  the 
assessment  of  a  civil  money  penalty  in 
cases  of  permanent  disqualification 
when  ownership  of  the  firm  has  not 
changed,  this  rulemaking  specifies  that, 
when  calculating  a  civil  money  penalty 
for  trafficking,  the  maximum  timeframes 
included  in  the  current  civil  money 
penalty  formula  shall  be  used  as  the 
base.  "Thus,  the  trafficking  civil  money 
penalty  formula  provides  that,  upon  the 
first  occasion  of  a  disqualification  for 
trafficking,  a  5-year  (60-month) 
disqualification  period  shall  be  used  in 
the  calculation  and  a  10-year  (120- 
month)  disqualification  period  shall  be 
used  in  the  calculation  for  assessing  a 
civil  money  aenalty  upon  the  second 
occasion  of  aisquahfication  for 
trafficking.  (As  in  the  case  of  all  other 
disqualifications,  upon  the  third 
occasion  of  disquaUfication  of  the  hrm, 
a  permanent  disquahfication  will  be 
made  with  no  recourse  to  a  civil  money 
penalty  for  hardship  or  trafficking.) 

Finally  with  regard  to  the  severity  of 
the  trafficking  violation,  the  formula  put 
forth  in  this  rulemaking  provides  that,  if 
the  face  value  of  coupons,  ATP  cards  or 
other  benefit  instruments  involved  in  the 
largest  single  trafficking  transaction  had 
a  face  value  of  $99  or  less  (misdemeanor 
offense),  the  product  obtained  in  the 
calculations  above  shall  be  multiplied 
by  1.  If  the  face  value  of  the  benefit 
instruments  involved  in  the  largest 
single  trafficking  transaction  was  $100 
or  more  (felony  offense),  the  product 
obtained  shall  be  doubled.  The 
Department  views  the  above  approach 
to  developing  the  formula  as  equitable 
and  necessary  since  it  considers  the 


frequency  and  seriousness  of  the 
trafficking  offense,  in  a  manner 
consistent  with  the  Department's 
interpretation  of  Congress'  concern  that 
the  penalty  should  be  proportionate  to 
the  offense.  (House  Report  100-828,  p. 
27-28.) 

Below  are  examples  of  the  CMP 
calculation  appUed  in  the  case  of  a  firm 
with  an  AMR  of  $850. 

•  $850  X  10%  X  60  (mos)  x  1  =  $5,100 
CMP  if  first  trafficking  offence  and 
amount  trafficked  is  less  than  $100  in 
the  largest  single  transaction; 

•  $850  X  10%  X  60  (mos)  x  2  =  $10,200 
CMP  if  first  trafficking  offense  and 
amount  trafficked  is  $100  or  more  in  the 
largest  single  transaction; 

•  $850  X  10%  X  120  (mos)  x  1  = 
$10,200  CMP  if  second  trafficking 
offense  and  amount  trafficked  is  less 
than  $100  in  a  single  transaction; 

•  $850  X  10%  X  120  (mos)  x  2  = 
$20,400  CMP  if  second  trafficking 
offense  and  amount  trafficked  is  $100  or 
more  in  the  largest  single  transaction. 

While  this  formula  will  be  used  by 
FNS  to  calculate  the  civil  money 
penalty,  a  statutory  limitation  of  $20,000 
exists  which  represents  the  maximum 
civil  money  penalty  that  may  be 
assessed  by  the  Department  against  any 
firm.  Due  to  the  seriousness  of  any 
trafficking  violation,  this  interim  rule 
requires  that  the  firm  provide  full 
payment  of  the  rivil  money  penalty 
writhin  30  days  of  the  date  that  the  final 
determination  is  received  by  the  firm 
regardless  of  any  other  penalty  imposed 
on  the  firm  by  the  Department  for  other 
violations  as  specified  in  527a6(i).  If 
payment  is  not  made  within  this 
timeframe,  this  regulatton  requires  that 
permanent  disqualification  shall  be 
implemented  by  FNS.  This  rule  provides 
that,  in  such  a  case,  no  further  appeals 
of  the  action  would  be  made  available 
to  the  firm. 

The  Department  believes  that 
requiring  full  payment  within  30  days  is 
commensurate  with  the  seriousness  of 
the  violation  on  which  the  monetary 
penalty  is  based.  As  reaffirmed  by 
Congress  in  House  Report  100-828, 
trafficking  m  food  stamps  is  a  serious 
FSP  offense.  Although  Congress  has 
given  the  Secretary  the  discretion  to 
establish  a  trafficking  fine  in  lieu  of 
permanent  disqualification  under 
limited  circumstances,  the  Department 
believes  it  is  consistent  with  the  intent 
of  Congress  that  payment  of  the 
monetary  penalty  should  serve  as  a 
severe  alternative  to  the  even  more 
severe  penalty  of  permanent 
disqualification.  To  allow  payment  of 
the  civil  money  penalty  to  be  spread 
over  a  long  period  of  time  would 
undermine  what  the  Department 


believes  to  be  the  intent  of  Congress; 
that  is,  payment  of  the  civil  money 
penalty  should  serve  as  a  strong  signal 
that  trafficking  in  food  stamps  is  viewed 
as  a  serious  offense  and  should  be 
commensurate  with  the  se\  enty  of  the 
violation. 

Effective  Date 

Public  Law  100-619,  signed  on 
November  5. 1988.  provides  that  Lhe 
amendment  made  to  section  12(bH3)  of 
the  Food  Stamp  Act  by  Pub.  L  KX>435. 
the  Hunger  Prevention  Act.  be  made 
effective  October  1. 1988.  The 
Department  interprets  this  to  meM  that 
the  intent  of  Congress  was  to  expedite 
the  availability  of  this  relief  and  make 
this  option  available  to  firms  as  of 
October  1, 1988.  In  developing  this 
rulemaking,  the  Department  has  sought 
to  provide  relief  to  the  broadest 
population  of  retailers  while  taking  Into 
consideration  the  admmistialive 
feasibility  of  implementing  such  a 
provision.  The  option  to  rec^eive  a  civil 
money  penalty  m  beu  of  a  pe.rmanfnt 
disquahfication  for  trafficking  shall  not 
be  made  available  to  any  firm  that  had 
either  forfeited  or  exhausted  all 
opportunities  for  appeal  of  a  permanent 
disqualification  which  took  effect  prior 
to  October  1. 1988.  However,  this  relief 
is  available  to  any  firm  for  which 
permanent  disqualification  for 
trafficking  had  not  yet  taken  effect  as  of 
October  1, 1988,  writh  one  exception. 
Firms  pending  a  judicial  review  decision 
as  of  October  1. 1988  that  had  not 
received  a  stay  of  the  administrative 
action  are  also  eligible  for  consideration 
for  a  civil  money  penalty  in  lieu  of 
permanent  disqualification  since  the 
opportunity  for  further  review  had  r.ot 
been  concluded  as  of  October  1, 19B8 
[despite  the  fact  that  disqualification 
action  had  been  in  effect)  and  final 
administrative  action  had  not  yet  taken 
effect. 

FNS  will  contact  all  firms  awaiting 
either  an  FNS  regional  office 
determination  or  an  administrative 
review  decision  and  provide  them  with 
an  opportunity  to  request  consideration 
for  a  civil  money  penalty  in  Lieu  of  the 
permanent  disqualification  for 
trafficking.  Firms  that  are  awaiting  a 
judicial  review  decision  may  wish  to 
request  that  the  court  remand  the  case 
to  FNS  if  they  wish  to  be  considered  for 
a  civil  money  penalty  in  lieu  of  a 
permanent  disqualification  for 
trafficking.  Firms  that  have  received 
judicial  review  decision  after  October  1, 
1988  must  contact  FNS  if  they  wish  to  be 
considered  for  a  CMP  in  lieu  of 
permanent  disqualification  for 
trafficking. 


Procedures 

A  new  paragraph  (b)(2)  has  been 
Hddded  to  §  27fte  to  require  that  the 
charge  letter  issued  by  FNS  adviae  firms 
being  considered  for  permanent 
disqualification  of  the  possible  option  of 
a  civil  money  penalty  in  heu  of 
permanent  (UsquaUficatioiL  A  firm  that 
wishes  to  be  considered  for  a  trafficking 
civil  money  penalty  is  required  to 
submit  information  and  evidence  to 
docimient  that  it  is  eligible  and  meets 
each  of  the  four  criteria  for  a  traffidung 
civil  money  penalty  in  accordance  wth 
§  27a6(i). 

It  is  Incumbent  upon  the  firm  to 
ensure  that  all  information  and 
documentation  pertinent  to  the  request 
for  a  civil  money  penalty  as  specified  in 
§  278.6(i)  be  filed  timely  with  FNS.  FNS 
will  make  a  determination  as  to  whether 
or  not  the  firm  meets  the  eligibility 
criteria  for  civil  money  penalty 
consideration  and  will  advise  the  firm 
accordingly.  This  interim  rule  also 
specifies  in  5  278.6(b)(2)(iii)  that  if  a  firm 
fails  to  request  consideration  and 
submit  the  required  documentation  of  its 
eligibility  for  a  civil  money  penalty 
within  the  timeframe  specified  at 
§  278.6(b)(1),  the  firm  shall  forfeit  its 
right  for  such  consideration.  As  in  any 
adverse  action,  a  denial  of  a  request  for 
a  civil  money  penalty  in  lieu  of 
permanent  disqualification  for 
traffirkirijj  may  be  appealed.  TT)C 
priifpiitirps  ir;  this  rulemaking  have  been 
designed  in  such  a  way  that  firms 
wishing  to  appeal  both  the  permanent 
disqualification  and  the  denial  of  a  civil 
money  penalty  in  lieu  of  the 
disqualification  will  have  the 
opportunity  to  appeal  both  actions 
simultaneously,  rather  than  be  snbjected 
to  the  delays  and  expense  of  two 
separate  appeals. 

List  SubjecU  in  7  CFR  Part  278 

Administrative  practice  and  proceure, 
Banks.  Banking,  Claims,  Food  stamps. 
Groceries-retail,  Groceries,  General 
line — wholesalers,  Penalties. 

PART  278— lAMENDED] 

1.  The  authority  citation  for  Part  278 
continues  to  read  as  foUows: 

Aulhority:  7  U.S.C  2011-2029. 

2.  In  §  278.6: 

(a)  Paragraph  (a)  is  amended  by 
removing  the  words,  "Except  in  case  of 
a  permanent  disqualification,"  in  the 
fifth  sentence  and  by  adding  a  sentence 
to  the  end  of  paragraph. 

(b)  The  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (b)il),  a  btle 
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employment.  All  employees  shall  be 
trained  periodically  thereafter; 

fill  "Frainino  ofiall  Vio  Ac>dnr\nA  fr\ 


of  the  date  the  final  determination  was 
received  by  the  firm.  If  payment  is  not 

T^'..A ^«l,C„   iV,„   .,. , .:1     ,') :_J    lU. 


SUPPLEMENTARY  INFOBMATION:  This  rule 
is  issued  under  Tentative  Marketing 
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,s  added,  and  a  new  paragraph  (b](21  is 
added. 

(c)  The  title  of  paragraph  (f)  is  revised, 

(d)  Paragraph  (f](l)  is  amended  by 
removing  the  word  "only"  in  the  first 
sentence  and  by  revising  the  last 
sentence. 

(e)  Paragraph  (0(4)  is  amended  by 
removing  the  words  "be  authorized  to" 
the  second  time  they  appear  m  the  last 
sentence. 

(f)  The  titles  of  paragraphs  (g)  and  (h) 
are  revised. 

(g)  Paragraphs  (i)  and  (j)  are 
redesignated  as  (1)  and  (m),  respectively. 
and  new  paragraphs  (i),  (j)  and  (k)  are 
added. 

The  additions  and  revisions  read  as 
follows: 

}  27«.6    Otoquaimeatlon  of  r*tafl  food 
ttoTM  and  wtwtaMta  food  concerns,  and 
th«  Imposition  of  cfvll  monsy  p«nstt)ss  In 
Itmi  of  dlsquaimcatlons. 

(a)  *  *  •  FNS  may  impose  a  civil 
money  penalty  of  up  to  $20,000  in  lieu  of 
a  permanent  disqualification  for 
trafficking  in  accordance  with  the 
provisions  of  S  278.6(i). 

(b)  Charge  letter— {1]  General 
provisions.  '   *   * 

(2]  Charge  letter  for  trafficking. 

(i)  The  charge  letter  shall  advise  a 
firm  being  considered  for  permanent 
disqualification  based  on  evidence  of 
trafficking  in  food  coupons,  ATP  cards 
or  other  benefit  instniments  that  the  firm 
must  notify  FNS  if  the  firm  desires  FNS 
to  consider  the  sanction  of  a  civil  money 
penalty  in  lieu  of  permanent 
disqualification. 

(ii)  Firms  that  request  consideration  of 
a  civil  money  penalty  in  lieu  of  a 
permanent  disqualification  for 
trafficking  shall  have  the  opportunity  to 
submit  to  FNS  information  and  evidence 
as  specified  in  S  278.6{i),  that  establishes 
the  firm's  eligibility  for  a  civil  money 
penalty  in  lieu  of  a  ^jermanent 
disqualification  in  accordance  with  the 
criteria  included  in  S  278.6(i).  This 
information  and  evidence  shall  be 
submitted  within  10  days,  as  specified  in 
5  278.6(b)(1). 

(iii)  If  a  frnn  fails  to  request 
consideration  for  a  civil  money  penalty 
in  lieu  of  a  permanent  disqualification 
for  trafficking  and  submit 
documentation  and  evidence  of  its 
eligibility  within  the  10  days  specified  in 
S  278.6(b)(1),  the  firm  shall  not  be 
eligible  for  such  a  penalty. 
•        •        •        «        • 

(f)  Criteria  for  civil  money  penalties 
for  hardship  and  transfer  of  ownership 

(!)•*•  A  civil  money  penalty  for 
hardship  to  food  stamp  households  may 


not  be  imposed  in  lieu  of  a  permanent 

disqualification. 

,         .         .         •         • 

Ig)  Amount  of  civil  money  penalties 
for  hardship  and  transfer  of 
ownership.  *   *   * 

(h)  Notifying  the  firm  of  civil  money 
penalties  for  hardship  and  transfer  of 
ownership.   '  '  ' 

[i]  Criteria  for  eligibility  for  a  civil 
money  penalty  in  lieu  of  permanent 
disqualification  for  trafficking.  FNS  may 
impose  a  civi!  money  penalty  in  lieu  of  a 
permanent  disqualification  for 
trafficking  in  food  coupons,  ATP  cards 
or  other  Program  benefit  instruments  if 
the  firm  timely  submits  to  FNS 
substantial  evidence  which 
demonstrates  that  the  firm  had 
established  and  implemented  an 
effective  compliance  policy  and  program 
to  prevent  violations  of  the  Program. 
Firms  assessed  a  CMP  under  this 
paragraph  shall  be  subject  to  the 
applicable  penalties  included  in 
55  278.6(e)  (2)  through  (6)  for  the  sale  of 
ineligible  items.  Only  those  firms  for 
which  a  permanent  disqualification  for 
trafficking  took  effect  on  or  after 
October  1, 1988,  are  eligible  for  a  civil 
money  penalty  in  lieu  of  permanent 
disqualification  for  trafficking,  except 
that  firms  that  have  been  disquahfied 
but  are  awaiting  a  judicial  review 
decision  are  eligible  for  a  civil  money 
penalty  in  lieu  of  a  permanent 
disqualification.  In  determining  the 
minimum  standards  of  eligibihty  of  a 
firm  for  a  civil  money  penalty  in  lieu  of  a 
pe.-manent  disqualification  for 
trafficking,  the  firm  shall,  at  a  minimum, 
establish  by  substantial  evidence  its 
fulfillment  of  each  of  the  following 
criteria: 

Cnlerior  1  The  firm  shall  have  developed 
an  effective  compliance  policy  as  specified  in 
5  279.6(11(11.  and 

Cntenon  2.  The  firm  shall  establish  that 
both  it3  compliance  policy  and  program  were 
in  operation  at  the  location  where  the 
v!olation(9)  occurred  pnor  to  the  occurrence 
of  violations  cited  in  the  charge  letter  sent  to 
the  firm,  and 

Cntenor  J  The  firm  had  developed  and 
instituted  an  effective  personnel  training 
program  as  specified  in  }  278.6(i)(2);  and 
Criterion  4  Neither  firm  ownership  nor 
manaaement  were  aware  of.  approved. 
benefitted  from,  or  were  in  any  way  involved 
in  the  conduct  or  approval  of  trafficking 
violations 

(1)  Compliance  policy  standards.  As 
specified  in  Criterion  1  above,  in 
determining  whether  a  firm  has 
established  an  effective  policy  to 
prevent  violations,  FNS  shall  consider 
written  and  dated  statements  of  firm 
policy  which  reflect  a  commitment  to 
ensure  that  the  firm  is  operated  in  a 


manner  consistent  with  this  Part  278  of 
current  FSP  regiilations  and  current  FSP 
policy  on  the  proper  acceptance  and 
handling  of  food  coupons.  As  required 
by  Criterion  2,  such  policy  statements 
shall  be  considered  only  if 
dociunentation  is  supplied  which 
establishes  that  the  policy  statements 
were  provided  to  the  violating 
employee(8)  prior  to  the  commission  of 
the  violation.  In  addition,  in  evaluating 
the  effectiveness  of  the  firm's  policy  and 
program  to  ensure  FSP  compliance  and 
to  prevent  FSP  violations.  FNS  may 
consider  the  following: 

(i)  Documentation  reflecting  the 
development  and/or  operation  of  a 
policy  to  terminate  the  employment  of 
any  firm  employee  found  violating  FSP 
regulations; 

(ii)  Documentation  of  the  development 
and/or  continued  operation  of  firm 
policy  and  procedures  resulting  in 
appropriate  corrective  action  following 
complaints  of  FSP  violations  or 
irregularities  committed  by  firm 
personnel; 

(iii)  Documentation  of  the 
development  and/or  continued 
operation  of  procedures  for  internal 
review  of  fmn  employees'  compliance 
with  FSP  regulations; 

(iv)  The  nature  and  scope  of  the 
violations  charged  against  the  firm; 

(v)  Any  record  of  previous  firm 
violations  under  the  same  ownership  or 
management;  and 

(vi)  Any  other  information  the  firm 
may  present  to  FNS  for  consideration. 

(2)  Compliance  training  program 
standards.  As  prescribed  in  Criterion  3 
above,  the  firm  shall  have  developed 
and  implemented  an  effective  training 
program  for  all  managers  and  employees 
on  the  acceptance  and  handling  of  food 
coupons  in  accordance  with  this  Part 
278.  A  firm  which  seeks  a  civil  money 
penalty  in  lieu  of  a  permanent 
disqualification  shall  document  its 
training  activity  by  submitting  to  FNS  its 
dated  training  curricula  and  records  of 
dates  training  sessions  were  conducted; 
a  record  of  dates  of  employment  of  firm 
personnel;  and  contemporaneous 
documentation  of  the  participation  of 
the  violating  employee(s)  in  initial  and 
any  follow-up  training  held  prior  to  the 
violation(s),  FNS  shall  consider  a 
training  program  effective  if  it  meets  or 
is  otherwise  equivalent  to  the  following 
standards: 

(i)  Training  for  all  managers  and 
employees  shall  be  conducted  within 
one  month  of  the  institution  of  the 
compliance  policy  under  Criterion  1 
above.  Employees  hired  subsequent  to 
the  institution  of  the  compliance  policy 
shall  be  trained  within  one  month  of 


employment.  All  employees  shall  be 
trained  periodically  thereafter: 

(ii)  Training  shall  be  designed  to 
establish  a  level  of  competence  that 
assures  compliance  with  Program 
requirements  as  included  in  this  Part 
278: 

(iii)  Written  materials,  which  may 
include  FNS  publications  available  to  all 
authorized  firms,  are  used  in  the  training 
program.  Such  materials  shall  clearly 
state  that  the  exchange  of  food  coupons. 
ATP  cards  or  other  benefit  instruments 
for  cash  is  prohibited  and  in  violation  of 
the  Food  Stamp  Act  and  regulations. 

(j)  Amount  of  civil  money  penalty  in 
lieu  of  permanent  disqualification  for 
trafficking.  A  civil  money  penalty 
assessed  in  accordance  with  §  278.6(i) 
shall  not  exceed  $20,000.  FNS  shall 
determine  the  amount  of  the  civil  money 
penalty  as  follows: 

(1)  Determine  the  firm's  average 
monthly  redemptions  for  the  12-month 
period  ending  with  the  month 
immediately  preceding  the  month  durinK 
which  the  firm  was  charged  with 
violations; 

(2)  Multiply  the  average  monthly 
redemption  figure  by  10  percent; 

(3)  For  the  first  trafficking  offense  by  a 
firm,  multiply  the  product  obtained  m 

§  278.6(j)(2)  by  60  if  the  largest  amount 
of  food  coupons,  ATP  cards,  or  other 
benefit  instruments  involved  in  a  single 
trafficking  transaction  had  a  face  value 
of  $99  or  less.  If  the  face  value  of 
coupons,  ATP  cards  or  other  benefit 
instruments  involved  in  the  largest 
single  trafficking  transaction  was  $100 
or  more,  the  amount  of  the  product 
obtained  in  this  paragraph  shall  be 
doubled; 

(4)  For  a  second  trafficking  offense  by 
a  firm,  multiply  the  product  obtained  in 
§  278.6(j)(2)  by  120  if  the  largest  amount 
of  food  coupons,  ATP  cards,  or  other 
benefit  instruments  involved  in  a  single 
trafficking  transaction  had  a  face  value 
of  $99  or  less  and  the  same  firm  has 
once  before  been  sanctioned  for 
trafficking  in  food  coupons,  ATP  cards. 
or  other  benefit  instruments.  If  the  face 
value  of  food  coupons,  ATP  cards,  or 
other  benefit  instruments  involved  in  the 
k.-^est  single  trafficking  transaction  was 
$100  or  more,  the  amount  of  the  produrt 
obtained  in  this  paragraph  shall  be 
doubled;  and 

(5)  If  a  third  trafficking  offense  is 
committed  by  the  firm,  the  firm  shall  not 
be  eligible  for  a  civil  money  penalty  in 
lieu  of  disqualification. 

(k)  Payment  of  civil  money  penalty  in 
lieu  of  a  permanent  disqualification  for 
trafficking.  Payment  of  the  full  amount 
of  the  civil  money  penalty  in  linu  of 
permanent  disqualification  for 
trafficking  shall  be  made  within  30  days 


of  the  date  the  final  determination  was 
received  by  the  firm.  If  payment  is  not 
made  within  the  prescribed  period,  the 
right  to  the  civil  money  penalty  in  lieu  of 
a  permanent  disqualification  is  forfeited 
and  disqualification  shall  become 
effective  immediately, 
G.  Scott  Dunn, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

Date:  April  26, 1989. 
[FR  Doc.  89-10504  Filed  5-1-89;  8:45  am) 
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Agricultural  Marketing  Service 
7  CFR  Part  955 
(Docket  No.  FV-89-0381 

Vtdalla  Onions  Grown  In  Georgia; 
Authorization  of  Collection  of 
Shipment  Data 

AGENCY:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
requires  handlers  to  provide  information 
to  the  Vidalia  Onion  Committee  on 
weekly  fresh  market  onion  shipments. 
The  information  is  needed  by  the 
committee  primiiriiy  for  the  purpose  of 
collecting  assessments  which  will  fund 
the  marketing  order  program.  In 
addition,  the  information  would  be  used 
to  compile  statistical  data  for  use  in 
planning  and  evaluating  market 
development  activities  and  making 
recommendations  for  production 
research  projects. 

DATES:  The  interim  final  rule  is  effective 

May  2. 1989:  comments  which  are 
received  by  June  1,  1989,  will  be 
considered  prior  to  issuance  of  the  final 

rule. 

ADDRESS:  Interested  persons  are  invited 

to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
IJSDA.  P.O.  Box  964,56,  Room  2525-S, 
Washin>^tnn.  DC  20090-6456.  Comments 
•should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
avaialble  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P,0. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-447-5331. 


SUPPLEMENTARY  INFORMATIOM:  This  rule 
is  issued  under  Tentative  Marketing 
Agreement  No.  955  and  Interim 
Marketing  Order  No.  955  (7  CFR  Part 
955:  54  FR  10972)  concerning  Vidalia 
onions  grown  in  Georgia.  The  tentative 
marketing  agreement  and  interim  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
thereiiL 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  (5 
U.S.C.  601-612)  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  interim  final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  160  handlers 
and  260  producers  of  Vidalia  onions  in 
that  portion  of  Georgia  covered  by  the 
interim  order.  Small  argicultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  Georgia 
Vidalia  handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  requires  handlers  to  provide 
the  Vidalia  Onion  Committee  with 
information  regarding  the  volume  of 
Vidalia  onions  received  and  shipped 
during  each  week  of  the  shipping 
season,  which  runs  from  late  April 
through  June.  It  was  unanimously 
recommended  by  the  committee  at  its 
March  27  meeting. 

This  rule  is  being  issued  under 
I  955.60  of  the  interim  marketing  order 
(54  FR  10977)  which  authorizes  the 
committee  to  collect  from  handlers 
information  necessary  to  perform  its 
duties.  As  provided  in  the  interim  order, 
the  committee  is  authorized  to  incur 
such  expenses  as  are  found  to  be 
reasonable  to  administer  the  program. 
Funds  to  cover  these  expenses  are 


18648 


Federal  Register  / 


Vol.  54.  No.  83  /  Tuesday,  May  2,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  83  /  Tuesday.  May  2.  1989  /  Rules  and  Regulations 


lBb59 


acquired  by  levying  assessments  upon 
handlers.  For  the  1989  Vidalia  onion 
season,  a  budget  of  expenses  of  $150,000 
has  been  approved,  and  handlers  are 
required  to  pay  assessments  to  the 
committee  at  a  rate  of  $0.10  per  50- 
pound  bag  shipped  to  the  fresh  marker 

Currently,  there  is  no  information 
available  which  can  be  used  by  the 
committee  to  ascertain  the  volume  of 
Vidalia  onions  shipped  by  individu;i! 
handlers.  Therefore,  the  committee 
needs  such  information  for  the  purpose 
of  collecting  assessments,  which  are 
necessary  to  finance  the  program.  The 
committee  believes  the  best  method  for 
obtaining  the  necessary  information  is 
to  require  handlers  to  report  to  the 
committee  the  volume  of  fresh  market 
shipments  at  the  end  of  each  week 
during  the  harvesting  and  shipping 
scasorL 

Additionally,  the  information  derived 
from  these  reports  would  be  used  by  the 
committee  in  planning  and  evaluating 
market  development  activities  and 
recommending  production  research 
projects.  The  information  will  also  be 
made  available  to  the  industry  on  a 
composite  basis  to  avoid  divulging 
individual  handlers'  operations.  This 
should  aid  growers  and  handlers  m 
planning  their  individual  operations  and 
making  marketing  decisions  during  the 
season.  Since  the  information  to  be 
collected  by  the  committee  is  currently 
compiled  and  maintained  by  handlers, 
the  additional  reporting  burden  will  be 
minimal.  It  is  estimated  that  it  will  take 
a  handler  five  minutes  to  complete  the 
report. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U  S  C.  Chapter 
35).  the  information  collection 
requirements  contained  in  this  interim 
final  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  0MB 
No.  0S81-O16O, 

Based  on  the  above,  the  .Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
t.Tipact  on  a  substantial  nu.Tiber  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  f  jund  that 
the  ruie,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  upon  good 
cause  it  IS  impracticable,  unnecessary 
and  contrary  to  the  public  interest  to 
give  preliminary  noUce  prior  to  putting 


this  niie  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  :J0  days  after 
publication  m  the  Federal  Re^ster  for 
the  following  reasons:  (1)  The  harvesting 
and  shipping  season  for  Georgia  Vidalia 
onions  IS  expected  to  begin  in  late  April, 
and  to  be  of  maximum  benefit  to  the 
committee  this  rule  should  become 
effective  as  soon  as  possible;  (2)  this 
rule  is  needed  by  the  committee  for  the 
purpose  of  coUectins^  assessments, 
which  will  fund  the  marketing  order 
program;  (3)  Vidalia  onion  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting  held  on 
March  27;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  the  finalization  of 
the  rule. 

Ust  of  Subjects  in  7  CAR  Part  955 

Marketing  agreements  and  orders, 
Vidalia  onions  [Georgia). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFP.  Part  955  is  amended  a.s 
follows: 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

Subpart— Rule*  and  Regulation* 

1.  The  authority  citation  for  7  CFR 
Part  955  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601 -«74. 

2.  Section  955,101  is  added  to  read  as 
follows: 

Note:  This  section  will  be  published  in  th« 
Code  of  Federal  Regulations. 

§955,101     Report  of  shipments. 

Each  handler  shall,  at  the  end  of  each 
week  s  operation,  report  to  the 
committee,  on  a  form  provided  to  such 
handler  by  the  committee,  the  following 
information: 

(a)  Name  of  handler. 

(b)  Address  of  handler. 

(c)  Period  covered 

(d)  Total  receipts  of  Vidalia  onions 

(e)  Total  fresh  market  shipments  of 
Vidalia  onions. 

Dated:  April  27. 1989. 
Charles  R.  Brader, 

DiKctor.  Fruil  and  Vegetable  Divison. 

[ra  Doc.  89-10480  Filed  5-1-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servica 

B  CFR  Parts  100,  103,  and  280 

[INS  Number  1128-89] 

RIN  1115-AA73 

National  Fines  Office 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Final  rule.  

summary:  This  rule  provides  authority 
for  the  Director.  National  Fines  Office 
(NFO)  to  issue  notices  and  bills,  and  to 
make  adjudicative  decisions  on  finable 
offenses  in  order  to  support  district 
directors  by  processing  such  cases 
centrally,  in  an  automated  system.  Since 
fines  are  monetary  penalties  for 
statutory  violations  of  the  Immigration 
and  Nationality  Act  ("Act")  by 
transportation  companies,  this  change  is 
intended  to  expedite  debt  recovery  for 
the  government,  and  to  provide  prompt 
service  to  the  transportation  industry. 
EFFECTIVE  DATE:  May  2. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  S.  Faulkner,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425  "I"  Street, 
NW.,  Room  7123.  Washington.  DC  20536. 
Telephone:  (202)  633-3995. 
SUPPUEMENTARY  INFORMATION: 
Currently,  the  Immigration  and 
Naturalization  Service  ("Service") 
imposes  administrative  fines  by 
processing  each  case  in  the  district 
office  that  has  jurisdiction  over  the  port 
of  entry  at  which  the  violation  occurred. 
In-district  processing  of  applications  for 
benefits  under  the  Act  holds  a  higher 
priority  than  the  establishment  of  debt, 
and  this  combination  of  decentralized 
processing  and  lower  priority  has  served 
to  delay  fine  cases  at  many  locations.  In 
turn,  delays  have  caused  false  or 
inaccurate  recording  of  accounts 
receivable  for  the  Service,  and 
numerous  complaints  from  the 
transportation  industry.  This  is  an 
internal  processing  change  designated  to 
eliminate  these  previous  problems  by 
handling  fines  in  a  single  office  with  a 
dedicated  staff  At  the  same  time,  by 
incorporating  an  automated  system  that 
generates  required  forms  automatically 
and  tracks  fine  cases  Servicewide,  this 
change  will  enhance  the  intended 
deterrent  effect  of  imposing  such 
penalties.  The  Director.  National  Fines 
Office  (NFO),  and  the  NFO  staff  are  new 
positions  dedicated  to  processing  fine 
cases,  and  are  funded  by  provisions  of 


Pub,  L,  99-591,  the  Department  of  Justice 
Appropriations  Act  of  1987.  This  law 
established  the  Service's  user  fee 
account,  from  which  withdrawals  for 
debt  collection  improvements,  includi.ng 
"the  establishment  and  maintenance  of 
a  national  collections  office". 

Compliance  with  5  U.S.C.  533  as  of 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
management. 

In  accordance  with  5  U.S.C.  605(b)  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  major  rule  withm  the 
meaning  of  section  1(b)  of  E.0. 12291. 
not  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.O.  12612. 

List  of  Subjects 

8  CFR  Part  100 

Administrative  practice  and 
procedure.  Organization  and  function 
(Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees.  Reporting 
and  recordkeeping  requirements. 


8  CFR  Part  280 

Administrative  practice  and 
procedure.  Fines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  Sec.  103  of  the  Immigration  and 
Nationality  .^ct:  8  U.S.C.  1103. 

2.  In  §  100.2.  a  new  paragraph 
{c)(3){vii)  is  added  to  read  as  follows: 

§  100.2    Organization  and  functions. 


(c)  •  •  • 
(3)  •  •  * 
(vii)  National  Fines  Office. 


PART  103-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

3.  The  authority  citation  for  ['art  103 
continues  to  read  as  follows: 


Authority:  5  f  SC  5:2|a)  8  L'.S.C.  1101, 
1103,  1201.  1301-1305.  1351   1443,  1454,  1455; 
28  use.  1746:  7  U.SC.  2243;  31  U.S.C.  9701; 
E  O.  12356.  3  era  1982  Comp..  p.  166. 

4.  In  §  103.1  new  paragraphs  {fl(3)  and 

(u)  are  added  to  read  as  follows: 

§  103.1    Delegations  of  authority, 

•         *         *         •         ♦ 

(f)  *  *  * 

(3)  The  Associate  Commissioner  for 

Examinations  is  delegated  the  authority 
to  impose  administration  fines  under 
provisions  of  the  Act  in  any  case  which 
is  transmitted  to  the  National  Fines 
Office  by  a  district  director.  The 
-Associate  Commissioner  for 
Examinations  may  redelegate  such 
authority  to  any  other  officer  or 
employee  of  the  Service. 

*  *  4  •  « 

(u)  Director  for  the  National  Fines 
Office.  Under  the  direction  of  the 
Associate  Commissioner  for 
Examinations,  the  Director  for  the 
National  Fines  Office  has  program, 
administratixe.  and  supervisory 
responsibility  for  all  personnel  assigned 
to  the  .National  Fines  Office.  In  any  case 
transmitted  for  handling  to  the  National 
Fines  Office,  the  Director  for  the 
National  Fines  Office  is  delegated  the 
authority  by  the  Associate 
Commissioner  for  Examinations  to 
impose  administrative  fines  under 
sections  231,  233.  237,  239.  243.  251.  252. 
2.54.  255.  256,  271,  272,  and  273  of  the  Act, 
including  but  not  necessarily  limited  to 
causing  a  Notice  of  Intent  to  Fine,  Form 
1-79.  to  He  served,  conducting  personal 
interviews  requested  by  any  person 
upon  whom  a  Notice  of  Intent  to  Fine  is 
served,  and  entering  orders  or  decisions. 

PART  280— IMPOSITION  AND 
COLLECTION  OF  FINES 

5.  The  authority  citation  for  Part  280 
continues  to  read  as  follows: 

Authority:  66  Stat.  173,  195,  197,  201.  203. 
212,  219.  221-223.  226,  227,  230;  8  U.S.C.  1103, 
1221,  1223,  1227,  1229,  1253,  1281. 1283, 1284, 
1285,  1286, 1322,  1323, 1330, 

§i;  280.1,  280.4.  280.5,  280  12.  280  13  and 
280.51     [Amended! 

6.  Sections  280.1,  280,4.  280.5.  280.12, 
280.13  and  280,51(c)  are  amended  by 
adding  the  term  "or  the  Associate 
Commissioner  for  Examinations,  or  the 
Director  for  the  National  Fines  Office" 
im.mediately  afier  the  term  "district 
director". 

§§280.11  and  280.15    [Amended) 

7.  Sections  M)  11  and  2tt0.15  are 
amended  by  adding  the  term  "or  the 
Associate  Commissioner  for 
Examination,  or  the  Director  for  the 


National  Fines  Office"  immediately  after 
the  term  "district  director  of  immigration 
and  naturalization". 

§280.51     'Amended) 

8.  Sectioii  «*o.ol(a)  is  amended  by 
adding  the  term  "or  the  Associate 
Commissioner  for  Examinations  or  the 
Director  for  the  National  Fines  Office's" 
immediately  after  the  term  "district 
director's". 

Dated:  April  17, 1989. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations. 
[PR  Doc.  89-10482  Filed  5-1-89;  8:45  am] 
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NUCLEAR  R£Gl JLATOHv 

COMMlSSiON 

10  CFR  Pan  SO 

Policy  Statement  on  Aaditio'-'-al 
Applications  of  Leak-Betore-erp .s*. 
Technology 

agency:  .Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement. 


summary:  The  Nuclear  Regulatory 
Commission  (NRG)  has  at  this  time 
decided  not  to  undertalce  rulemaking 
which  would  extend  the  scope  of 
application  of  Leak-Before-Break  (LBB) 
technology  to  emergency  core  cooling 
systems  (ECCS)  or  environmental 
qualification  (EQ)  of  safety-related 
electrical  and  mechanical  equipment 
Industry  is  encouraged  to  develop 
justification  which  would  allow  serious 
consideration  of  extension  of  the  scope 
of  application  of  LBB  technology  in  the 
future.  Use  of  exemptions  with  respect 
to  the  apphcation  of  LBB  to  EQ 
continues  to  be  permitted  in  accordance 
with  the  modification  of  General  Design 
Criterion  4 

EFFECTIVE  DATE:  M  -y  3   t'T'O 
FOR  FURTHER  INFORMATION  CONTAC'. 

John  A.  O'Brien.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatorj'  Commission,  Washington, 
DC  20555.  Telephone  "'"^^  1^2-3894. 
SUPPLEMENTARY  INFORM  a  ;ion: 

Evaluation  of  Public  Comment 

On  April  6, 1988  the  NRG  solicited 
public  comment  on  the  application  of 
LBB  to  ECCS  and  EQ  (53  FR  11311). 
Twenty-one  effective  comment  letters 
were  received.  Twelve  comment  letters 
(from  private  citizens,  citizens  groups, 
regional  coalitions  and  environmental 
groups)  opposed  the  application  of  LBB 
to  ECCS  or  EQ  while  eight  comment 
letters  {from  utilities,  a  nuclear  steam 
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future  consideration  of  rulemaking  FOR  FURTHER  information  contact:  DEPARTMENT  OF  DEFENSE 
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supply  system  vendor,  industry  groups 
and  a  nuclear  fuel  vendor)  supported 
such  an  application.  One  nuclear  steam 
supply  system  vendor  took  a  neutral 
position. 

Among  those  opposing,  repeated 
citation  was  made  to  the  Surry  pipe 
rupture  In  December  1966,  the  March 
1988  General  Accounting  Office  report, 
".Action  Needed  to  Ensure  that  Utilities 
Monitor  and  Repair  Pipe  Damage,"  the 
purported  unreliability  of  ultrasonic 
testing  to  detect  piping  flaws  and  public 
statements  made  in  August  1983  by  the 
then  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  (NRR)  pertaining  to 
intergranular  stress  corrosion  cracking 
in  BVVTl  piping.  The  NRC  has 
determined  that  none  of  these  citations 
discredit  either  the  present  or  proposed 
expanded  scope  of  LBB  This  is 
explained  as  fellows:  LED  acceptance 
criteria  cannot  be  satisfied  m  the 
feedwater  suction  line  which  ruptured  at 
Surry.  There  is  no  reason  to  expect  LBB 
hehavior  in  this  line.  The  cited  GAO 
report  treated  erosion/corrosion  of 
piping.  The  factors  which  control 
erosion/corrosion  are  sufficiently 
understood  so  Lhat  the  N'RC  can 
determine  with  confidence  which  piping 
systems  are  susceptible  to  erosion/ 
corrosion.  NRC  acceptance  criteria  do 
not  permit  piping  subject  to  erosion/ 
corrosion  to  qualify  for  LBB.  Difficulties 
with  ultrasonic  testing  are  irrelevant  to 
LBB.  Leakage  detection  with  high 
margins  is  used  instead  to  detect 
throughwdU  cricks  in  high  energy  piping 
during  service.  The  statements  made  in 
.August  1983  to  the  Commissioners  by 
the  then  Director  of  NRR  were  made  at  a 
tim.e  when  LBB  had  not  advanced  to  its 
present  state,  and  moreover  were 
directed  to  BWR  piping.  Unless  special 
materials  or  measures  are  employed, 
LBB  cannot  be  applied  to  BWR  piping 
because  of  intergranular  stress  corrosion 
cracking 

The  nuclear  steam  supply  systen, 
vendor  that  took  a  neutral  position  with 
respect  to  the  application  of  LBB  to  EQ 
and  ECCS  recognized  that  limited  safety 
and  operational  benefits  could  result. 
However,  this  vendor  concluded  that  for 
plants  utilizing  its  design  comparable 
benefits  could  be  obtained  employing 
another  recent  rule  change  (as  described 
below),  and  that  "economic 
benefit  '  *  '  does  not  appear  to  be 
major,  and  net  safety  benefits  may  not 
outweigh  the  detriments  ' 

Among  those  supporting  the  expanded 
use  of  LBB  to  EQ  and  ECCS,  many 
economic,  operating,  testing, 
maintenance  and  design  benefits  were 
cited.  The  N'RC  remains  firm  in  using 
safety  benefits  as  the  prime  measure  in 


deciding  whether  to  divert  limited 
resources  lo  the  research  and 
rulemaking  efforts  needed  to  apply  LBB 
to  EQ  and  ECCS.  A  few  safety  benefits 
were  identified  in  public  comment. 
These  are  discussed  as  ffillows.  The  test 
and  design  requirement  for  fast  starting 
of  emergency  diese!  gcnprators  is 
derived  from  the  double-ended  guillotine 
njpt'ore  of  reactor  coolant  loop  piping 
when  analyzed  in  accordance  with  10 
CFR  50,46  and  Appendix  K.  The  test 
requirement  degrades  be^nngs,  gears, 
the  governor  and  power  transmission 
such  that  the  propsect  of  reliable  service 
from  the  emergency  diesel  generators 
could  be  diminished  if  pipe  ruptures 
actually  occur.  Using  LBB  to  postulate 
smaller  pipe  ruptures  would  lengthen 
the  starting  time  and  assist  in  preserving 
the  reliability  of  the  emergency  diesel 
generators  for  some  (but  not  all]  plants 
A  second  safety  benefit  deals  with 
radiation  embrittlement  of  the  reactor 
pressure  vessel.  The  relatively  low 
peaking  limits  for  the  fuel  which  results 
from  the  currently  required  analyses 
might  be  increased  in  some  plants  when 
smaller  LOCAs  replace  the  double- 
ended  guillotine  break  requirement. 
With  higher  peaking  limits  the  fuel 
configuration  can  be  redesigned  to  yield 
less  radial  fluence  leakage.  This  can 
mitigate  concerns  with  vessel  life 
extension  and  pressurized  thermal 
shock  of  the  vessel.  An  additional  safety 
benefit  can  be  achieved  by  equipment 
reliability  improvements  (other  than  for 
the  emergency  diesel  generators) 
resulting  from  fewer  plant  scrams  and 
challenges  due  to  lower  ECCS  set  points 
and  less  harsh  equipment  qualification 
environments.  However,  reliability 
improvement  due  to  lower  ECCS  set 
points  and  less  harsh  equipment 
qualification  environments  may  be 
offset  by  safety  degradations  associated 
with  such  actions,  particularly  with 
respect  to  severe  accident  performance. 
It  IS  presently  uncertain  that  overall 
safety  would  improve  when  less  harsh 
EQ  profiles  are  specified  or  ECCS  set 
points  are  reduced. 

In  large  part,  the  first  two  safety 
benefits  cited  above  can  be  obtained  at 
this  time  more  expeditiously  and 
efficiently  under  the  recent  ECCS  rule 
{53  re  35996,  September  16. 1988)  which 
permits  best  estimate  methodology  with 
quantified  uncertainty  for  evaluating 
LOCAs.  The  models  needed  for 
implementing  the  ECCS  rule  have 
undergone  substantial  development; 
however,  research  must  be  initiated  to 
develop  replacement  design  basis  pipe 
ruptures  when  LBB  is  invoked  for  ECCS. 
Moreover,  whereas  the  ECCS  rule 
already  exists  in  final  form,  the 


rulemaking  needed  to  expand  LBB 
technology  would  consume  at  least  two 
years  and  considerable  NRC  effort. 
Finally,  while  the  ECCS  rule  can  be 
applied  directly  to  all  light  water 
reactors  (except  one  with  stainless  steel 
fuel  cladding),  LBB  can  be  applied  only 
to  qualifying  reactors.  The  scope  of 
qualifying  reactors  is  unclear,  especially 
in  question  are  BWRs. 

With  respect  to  harsh  environments 
inside  the  containment,  unless  LBB  can 
be  successfully  applied  to  main  steam 
lines,  harsh  environments  will  not 
substantially  change.  Significant 
requirements  will  remain  unless  most  of 
the  large  diameter  piping  inside  the 
containment  satisfy  LBB  requirements. 
Additionally,  other  breaches  in  the  fluid 
system  boundary,  such  as  failed 
manways  or  valve  bonnets,  must  be 
examined  to  determine  whether  they 
control  EQ  profiles.  Reductions  in  EQ 
profiles  are  more  readily  achieved 
outside  the  containment  because 
temperature,  pressure  and  hum.idity  do 
not  build-up  due  to  venting  and  blow  out 
panels  in  some  cases.  However,  EQ 
profiles  outside  the  containment  attract 
lesser  interest  because  the  EQ  profiles 
are  usually  less  harsh  and  thus  more 
easily  satisfied. 

A  few  commenters  noted  difficulties 
with  cable  insulation,  seals  and  valve 
seats  resulting  from  materials  selected 
to  resist  harsh  environments  associated 
with  the  postulated  double-ended 
guillotine  pipe  rupture.  The  N'RC 
acknowledges  these  difficulties,  but  is 
not  certain  that  reducing  harsh 
environments  would,  on  balance, 
increase  safety.  Additionally,  it  was 
suggested  that  the  threat  of  pressurized 
thermal  shock  would  be  reduced  by 
lower  pumping  set  points  for  low 
pressure  safety  injection.  The  NRC  does 
not  accept  this  position  because 
pressurized  thermal  shock  is  controlled 
by  injection  of  cold  water  at  relatively 
high  pressure  during  a  small  break 
LOCA. 

Policy  Statement 

Having  considered  all  public 
comments  received,  the  Commission  has 
decided  not  to  undertake  any 
rulemaking  to  extend  the  applicability  of 
LBB  to  ECCS  or  EQ  at  this  time.  In  large 
part,  any  safety  benefits  associated  with 
ECCS  can  presently  be  more  readily 
obtained  under  the  recent  ECCS  rule. 
The  use  of  exemptions  for  applying  li3B 
to  environmental  qualification  was 
permitted  in  the  revision  to  General 
Design  Criterion  4  (52  FR  41288).  This 
option  continues  to  remain  open. 

Nonetheless,  the  Commission  has 
decided  to  keep  open  an  avenue  for 


future  consideration  of  rulemaking 
which  would  permit  the  application  of 
LBB  to  ECCS  and  EQ.  Tlie  Commission 
encourages  industry  to  develop 
quantitative  informafion  that  could 
justify  the  diversion  of  resources  to  the 
rulemaking  efforts.  Primary  attention 
should  be  given  to  establishing  an 
appropriate  substitute  or  replacement 
for  the  double-ended  pipe  rupture  used 
in  ECCS  and  EQ  evaluations.  The 
Commission  will  consider  modifying  its 
current  ECCS  and  EQ  regulations  when 
adequate  technical  justification  supports 
the  feasibility  and  benefits  of  the 
proposed  modifications.  In  the  interim. 
the  Commission  recognizes  that 
situations  may  arise  where  justification 
can  be  developed  by  the  industry  for 
alternative  ECCS  and  EQ  requirements. 
Such  jusfifications,  if  accepted  by  the 
Commission  pursuant  to  the  existing 
exemption  process,  would  allow  a 
limited  number  of  case-by-case 
modifications  to  ECCS  and  EQ 
requirements.  This  could  support  future 
amendments  to  applicable  requirements 
addressing  ECCS  and  EQ. 

Dated  at  Rockville,  Marjland  this  26th  day 
of  April  1989. 

For  the  Nuclear  Regulatory  Conunission. 

Samuel ).  Chilk, 

Secretary  of  the  Conmission. 

[FR  Doc.  89-10505  Filed  5-1-89;  8:45  am] 

BIUJNQ  CODE  7590-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  103  and  165 

[Docket  No.  82N-0319] 

Nonalcoholic  Beverages;  Repeal  of 
Soda  Water  Standard  of  Identity; 
Amendment  of  Bottled  Water  Quality 
Standard;  Confirmation  of  Effective 
Date 

agency:  Food  and  Drug  Adminisir,ition 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  for  compliance  with  the 
final  rule  that  repealed  the  standard  of 
identity  for  soda  water  and  amended  the 
standard  of  quality  for  bottled  water  to 
delete  the  reference  to  the  soda  water 
standard. 

EFFECTIVE  DATE:  February  7, 1989,  for  all 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  this  date 


FOR  FURTHER  INFORMATION  CONTACT 

jam.es  F.  Lin,  Center  for  Food  Safety  and 
,^pplled  Nutrition  (HFF-414i   Food  and 
Drug  Administration,  2(X,^  C  Street  SW., 
Washington.  DC  20204,  202^85-0122. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  ),iniidr\  6, 1989  (54 
FR  398).  nJA  issued  a  final  rule  that 
repealed  the  standard  of  identity  for 
soda  water  (21  CFR  165,175]  and 
amended  the  standard  of  quahty  for 
bottled  water  (21  Cre  103.35)  to  delete 
the  reference  to  the  soda  water 
standard.  The  standard  of  identity  was 
repealed  because  some  provisions  of  the 
standard  are  adequately  dealt  with  by 
other  regulations,  while  other  provisions 
are  no  longer  necessary.  Any  person 
who  would  be  adversely  affected  by 
that  regulation  could  have,  at  any  time 
on  or  before  February  6. 1989,  filed 
written  objection  to  the  final  regulafion 
and  requested  a  hearing  on  the  specific 
provisions  to  which  there  were 
objections.  No  objections  or  requests  for 
a  hearing  were  received  in  response  to 
the  final  regulation. 

List  of  Subjects 

21  CFR  Part  103 

Beverages.  Bottled  water.  Food  grades 
and  standards. 

21  CFR  Part  165 

Beverages.  Food  grades  and 
standards. 

PART  103— QUALITY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

PART  165— NONALCOHOLIC 
BEVERAGES 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  401, 
701(el.  52  Stat.  1046.  70  Stat,  919  as 
amended  (21  U.S.C.  341,  371(e))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Food  Safety  and 
Applied  Nutntion  (21  Cre  5.62).  notice  is 
given  that  no  objections  were  received 
and  that  the  final  regulation  repealing 
the  standard  of  identity  for  soda  water 
(21  cre  165.175)  and  amending  the 
standard  of  quality  for  bottled  water  (21 
CFR  103.35).  as  promulgated  in  the 
Federal  Register  of  January  6, 1989  (54 
FR  398|,  became  effective  February  7, 
1989. 

Dated:  April  24, 1989, 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  89-10465  Filed  5-1-89:  8:45  am) 

BILLING  C00£  4160-01-M 


DEPARTMENT  OF  DEFFNSF 
Department  o<  ttie  Nrsvy 
32  CFR  Part  ;06 

Certifications  and  Exemptions  Under 

the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
U.S.S.  CHANCELLORSilLLE 

AGENCY:  Department  ot  me  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  al 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  U.S.S. 
CHANCELLORSVILLE  (CG-62)  is  a 
vessel  of  the  Navy  which,  due  lo  its 
special  construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  its  special  functions  as  a  naval 
cruiser.  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  April  20, 1989. 
FOR  FURTHER  INFORM  AT  OH  CONTACT: 
Captain  PC.  Turnt  •   j  .  -y'..  U.S.  Navy, 
Admiralty  Counsel  Office  of  the  judge 
Advocate  General.  Navy  Department 
200  Stovall  Street.  Alexandria.  VA 
22332-2400.  Telephone  number  (202) 
325-5744. 

SUPPLEMENTAPv  !Nt CRMATiON:  Pursuant 
to  the  authority  graniea  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navv.  has  certified  lhat 
U.S.S.  CHANCELLORSVILLE  (CG-62)  is 
a  vessel  of  the  Navy  which,  due  lo  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Annex  I,  section  3(a).  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  above-mentioned  lights 
are  located  in  closest  possible 
comphance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
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contrary'  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  m  a 
manner  differently  from  that  prescnbed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions 


Ust  of  Subjects  in  32  CFR  Part  706 
Marine  safety,  Navigation  (water). 

Vessels. 
Accordingly.  32  CFR  Part  706  is 

amended  as  follows: 


PART  706— {AMENDED! 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  readi 

Authority:  33  US.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessei 


Numcef 


J  3  S  CHANCELLORSVtLLE 1  CG-«2 


Dated:  Apnl  20,  1989 
■Approved, 
W.L  Schachte,  Ir., 

RearAd.TircI.JAGC.  i 
Advocate  Cenercl 

jFK  Doc-  89-10452  Filed 
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S.  Navy.  Acting  Judge 


-1-89:  B  45  am] 


32  CFR  Part  706 


Certiflcations  and  Exemptions  Under 
th«  International  Regulation*  for 
Preventing  Collisions  at  Sea,  1972-, 
U.S.S.  NORMANDY 

agency:  Department  of  the  Navy  DOD. 
action:  Final  Rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reHect  that 
the  [udge  Advocate  General  of  the  Navy 
has  determined  that  U,S.S.  NORM.\NDY 
(CG-60)  is  a  vessel  of  the  Navy  which, 
due  to  Its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfenng  with  its  special 


functions  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  .^pril  20,  1939 

FOB  FURTHER  INFORMATION  CONTACT. 

Captain  PC  Turner,  )AGC.  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 
22332-2400,  Telephone  number  (202) 
325-9~44, 

SUPPLEMENTARY  INFORMATION:  P-arsuant 
to  the  authority  granted  m  33  U.S.C. 
1605  the  Department  of  the  Navy 
amends  32  CFR  Part  "Oe,  This 
amendment  provides  notice  that  the 
]udge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navv.  has  certified  that 
US-S.  NORMANDY  (CG-60)  is  a  vessel  of 
the  Nav7  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COIJ^EGS,  Annex 
I,  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  m  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light. 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 


functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Nav^  has  also 
certified  that  the  above-mentioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  m 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

Ust  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART  706-{ AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 


Number 


U.SS  NCRMANDY. 
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Forward 

masthead 

Hght  less 

than  tt>e 

required 

hetgrt  acx;--? 

hull.  -Annex  : 

sec.  2(aHi) 


Aft  masthead 
light  less 
man  4.5 
I      meters 
I      above 

•or^  3rd 

"last^ead 

(ighL  Annex 

1 1,  sec.  2(a)<N) 


Masthead 

lights  not 

over  alll 

other  lights 

and 

otslructions 

Annex  I.  sec 

2(f) 


Vertical 

separation  of 

masttiead 

lights  used 

when  towing 

less  than 

'eouired  by 

Annex  I,  sec, 

2(aMl) 


Aft  masthead 

lights  not  visible 

over  forward 

light  1  OOO 

meters  ahead 

of  shiD  'n  all 

normal  degrees 

Of  tnm   Annex  I, 

sec  2(b) 
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Dated;  April  20, 1989. 

Approved: 
W.L.  Schachte,  Jr., 
Acting  fudge  Advocate  Genera!. 
[W.  Doc.  89-10453  Filed  5-1-89;  8;45  am] 
BItJJNG  CODE  3S10-AE-M 


Department  of  the  Army 

32  CFR  Part  518 

[Anny  Regulation  340-17] 

Release  of  Information  and  Records 
From  Army  Files;  Special  Designation 
of  Initial  Denial  Authority 

agency:  Department  of  the  Army,  DOD 
action:  Final  Rule. 

summary:  The  Department  of  the  Army 
is  redesignating  special  initial  Denial 
Authority  for  Army  safety  records.  The 
Army  Safety  Center  is  no  longer  under 
the  operational  command  and  control  of 
the  Deputy  Chief  of  Staff  for  Personnel. 
As  part  of  the  DoD  Reauthorization  Act 
command  and  control  of  Army  safety  is 
now  located  at  Ft.  Rucker  Alabama 
EFFECTIVE  DATE:  May  2,  19B9. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angela  R.  Petrarca.  Policy  and 
Strategy  Directorate,  Office  of  the 
Director  of  Information  Systems  for 
Command,  Control,  Communications 
and  Computers,  Office  of  the  Secretary 
of  the  Army,  Washington.  DC  20310-  " 
0107. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  designates  special  initial 
denial  authority  as  follows:  Commander, 
U.S.  Army  Safety  Center,  for  Army 
safety  records. 

List  of  Subjects  in  32  CFR  Part  518 

Information,  Archives,  Records, 
Privacy,  Freedom  of  Information  .Act 

Accordingly.  32  CFR  Part  518  is 
amended 

PART  518— [AMENDED] 

1.  The  Authority  citation  for  Part  518 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  552 

2  Section  518.15  is  amended  by 
adding  paragraph  {a)(4)(xix)  to  read  as 
follows: 

§518.15    Initial  detetminations. 
•         •         *         •         * 

(a)  *    *    • 
(4)  •    •    * 

(xix)  The  commander,  U.S.  Army 
safety  center,  is  designated  to  act  on 


requests  for  records  relating  to  Army 
safety. 


|ohn  O.  Roach,  II, 

Army  Liaison  Officer  with  the  Federal 
Register 

[FR  Doc.  89-li)4M  Filed  5-1-89;  8:45  am] 

BIUJNO  COOe  3710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD1  89-015) 
RIN2115— AC84 

Empire  State  Regatta.  Albany,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of 
regulations. 

summary:  This  notice  puts  into  effect 
the  permanent  regulations.  33  CFR 
100.104.  for  the  Empire  State  Regatta 
from  12:01  pm  on  Friday,  [unp  9,  1989 
through  7:00  pm  on  Sunday,  June  11, 
1989,  The  regulations  in  3,3  CFR  100.103 
are  needed  to  control  vessel  traffic 
within  the  immediate  vicinity  of  the 
event  due  to  the  confined  nature  of  the 
waterway  and  the  expected  congestion 
at  the  time  of  the  event.  The  regulations 
restrict  general  navigation  in  the  area 
for  the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations  will 
be  implemented  from  12:01  p.m.  on  June 
9.  1989  through  7:00  pm  on  lune  11, 
1989, 

FOR  FURTHER  INFORMATION  CONTACT! 
Liputcn.int  Luke  E?rown,  |t)i:"i  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  L 
Brown,  project  officer.  First  Coast  Guard 
District  Boating  Safety  Division,  and  LT 
J.B.  Gately,  project  attorney,  First  Coast 
Guard  District  Legal  Division. 

Supplementary  Information 

This  notice  provides  the  effective 
period  for  the  permianent  regulation 
governing  the  1939  running  of  the  Empin 
State  Regatta  in  Albany,  New  York.  The 
regulations,  33  CFR  100  104,  will  be  in 
effect  from  12:01  pm  on  June  9, 1989 
through  7:00  pm  on  June  12, 1989,  The 
Hudson  River  will  be  closed  to  all  traffic 
between  6:00  am  and  7:00  pm  each  day 
while  rowing  races  take  place.  Vessels 
drawing  less  than  six  (6)  feet  will  be 
allowed  to  pass  through  the  regulated 
area  each  evening  after  7:00  pm.  The 


regulated  area  is  that  portion  of  the 
Hudson  River  between  the  Interstate 
Route  90  bridge  and  the  Dunn  Memorial 
bridge.  Further  public  notification, 
including  the  full  text  of  the  regulations 
will  be  accomplished  through  advance 
notice  in  the  First  Coast  Guard  District 
Local  Notice  to  Mariners. 

DHtpd  April  a.  1989. 
R  1  l>\biuJd. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District 
[FR  Doc.  89-10437  Filed  5-1-89;  8:45  am] 
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33  CPR  Part  ^rx) 

[C.SD  flS-P<»-23] 

RiN  :':  1S.^'AC64 

Soecial  Local  Regulations  tor  Uz-ic\f 
Events;  Veteran's  Appreciation  [,}av 
Canoe  and  Raft  Racers).  Norfoli>: 
Harbor,  Elizabeth  River.  Norfolk  aiid 
Portsmouth    VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Implementation  of  33 

CFR  100.501. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  Veteran's 
Appreciation  Day  Canoe  and  Raft  Race. 
The  event  will  consist  of  a  canoe  and 
raft  competition  involving  various 
military  Veteran's  Association  members. 
The  competition  will  be  held  in  the 
Elizabeth  River  parallel  to  the  Town 
Point  Park  and  Otter  Berth  Areas  of 
Waterside,  Norfolk  Harbor,  Norfolk  and 
Portsmouth.  Virginia.  The  regulations  in 
33  CFR  100.501  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  event  due  to  the  confmed 
nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 
event.  The  regulations  restrict  general 
navigation  in  the  area  for  the  safety  of 
life  and  property  on  the  navigable 
waters  during  the  event.  Marine  Traffic 
will  be  allowed  to  transit  the  Elizabeth 
River  rV'Q^r.pi  between  races. 

EFFECTsvE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  12«) 

Neon  to  4:00  p.m  .  on  Mav  78.  19RP 

rOR  PURTMER  INF'ORMATlCN  CCN'A'T: 

BiUy  ].  bteptienson,  Chiel,  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-«204. 

Uratung  information 

The  drafters  of  this  notice  are  Billy  J. 
Stephenson,  project  officer.  Chief, 
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Boating  Affa-.rs  Branch,  BoaMng  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Commander  Robin  K.  Kutz. 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff, 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  submitted  an 
application  on  January  19, 1989  to  hold  a 
canoe  and  raft  competition  involving 
various  military  Veteran's  Association 
members.  The  competition  will  be  held 
in  the  Elizabeth  River  parallel  to  the 
Town  Point  Park  and  Otter  Berth  Areas 
of  Waterside.  Norfolk  Harbor,  Norfolk 
and  Portsmouth.  Virginia,  on  May  28. 
1989.  Marine  traffic  will  be  allowed  to 
transit  the  Elizabeth  River  Channel 
between  races.  Because  this  is  the  type 
of  event  contemplated  by  these 
regulations,  and  because  the  safety  of 
the  participants  would  be  enhanced  by 
the  implementation  of  the  special  local 
regulations  for  this  regulated  area,  the 
regulations  m  33  CFR  100.501  are  being 
implemented. 

Date:  April  20.  19««. 
A.D  Breed, 

RparAdniral.  US.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
[FR  89-10436  F:led  &-1-89-.  8;45  am) 
KLLINO  C00£  «10-14-*« 


33  CFR  Part  100 

lCQO05-e»-211 
RIN2115-AC84 

Sp«cial  Local  Regulations  for  Marine 
EvenU;  the  Start  of  the  Race  to  Cock 
Island;  Norfolk  Harbor,  Elizabeth  River. 
Norfolk  and  Portsmouth,  VA 

aqency:  Coast  Guard.  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100. 501 


SUMMARY:  This  notice  implements  33 
CFK  100.501  for  the  Race  to  Cock  Island. 
The  race  will  consist  of  approximately 
200  sailboats  divided  into  approximately 
nine  classes,  starting  at  ten  minute 
intervals  from  the  Waterside  area  of  the 
Eastern  Branch  of  the  Elizabeth  River, 
Norfolk  Harbor.  Norfolk  and 
Portsmouth.  Virginia  on  July  22,  1989. 
The  sailboats  will  race  to  Hampton 
Roads  and  return.  These  special  local 
regulations  are  needed  to  control  vessel 
traffic  within  the  area  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  vesspl  congestion  during  the 
starting  of  'he  rares.  The  effect  will  be 
to  restrict  genera!  navigation  in  the 
regulated  area  for  »he  safety  of 
participants  in  the  races. 


EFFECTIVE  DATES:  The  regulations  in  33 

CFR  KXI.Wl  are  effective  from  11;00  a.m. 

t(i  MX)  p  m  ,  on  ]uiy  22,  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  1  Stephenson,  Chief.  Boating 

Affairs  Branch.  Fifth  Coast  Guard 

District,  431  Crawford  Street. 

Portsmouth.  Virginia  23705  (804)  398- 

6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Billy  ]■ 
Stephenson,  project  officer.  Chief, 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Lieutenant  Commander  Robin  K.  Kutz. 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Regulation 

Ports  Events,  Inc.,  of  Portsmouth, 
Virginia,  submitted  an  application  on 
February  22.  1989  to  hold  the  Race  to 
Cock  Island.  The  race  will  consist  of 
approximately  200  sailboats  ranging 
from  22  to  60  feet.  The  sailboats  will  be 
divided  into  approximately  nine  classes. 
each  consisting  of  15  to  25  sailboats. 
Each  class  will  start  at  ten  minute 
intervals  from  the  Waterside  area  of  the 
Eastern  Branch  of  the  Elizabeth  River. 
Norfolk  Harbor.  Norfolk  and 
Portsmouth.  Virginia  on  July  22. 1989, 
race  to  Hampton  Roads  and  return. 
Because  this  is  the  type  of  event 
contemplated  by  these  regulations,  and 
because  the  safety  of  the  participants 
would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  this  regulated  area,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  start  of  the  races. 

Dated:  April  20. 1989. 
A.D.  Breed, 

Rear  Admiral.  US.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc  fl'i-1fMi4  Filed  5-1-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Partes 

ICC  Docket  No.  86-10;  FCC  89-1061 

Access  Charges 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  The  Commission  has  adopted 
rules  on  the  obligations  of  local 
exchange  carriers  (LECs)  with  respect  to 
their  provision  of  access  to 
interexchange  carriers  (IXCs)  for  800 


service.  The  Commission  determined 
that  the  LECs  may  implement  the  so- 
called  "data  base  system"  of  800  access 
provided  that  they  retain,  at  least  for 
now,  the  current  "NXX"  system  of  800 
access.  The  Commission  also  addressed 
other  issues  raised  in  this  proceeding. 
This  action  was  taken  pursuant  to  a 
Notice  of  Proposed  Rulemaking  issued 
in  1987  (102  FCC  2d  1387  (1986).  51  FR 
3808  (1986)),  and  a  Supplemental  Notice 
of  Proposed  Rulemaking  seeking  further 
information  and  comment  (3  FCC  Red 
721  (1988),  53  FR  7214  (1988)). 
dates:  Effective:  lune  1, 1989, 

AT&T  should  file  its  800  Directory 
Assistance  tariff  by  June  5, 1989. 
addresses:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Phillips,  Policy  and  Program 
Plarining  Division,  Common  Carrier 
Bureau  (202)  632-4047. 
SUPRl^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (FCC  89-106]  adopted  March 
30.  1989,  and  released  April  21, 1989.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
daring  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1,  The  term  "800  service"  describes  an 
interexchange  service  in  which 
subscribers  agree  in  advance  to  pay  for 
calls  made  to  certain  subscriber- 
designated  numbers.  The  service  is  used 
primarily  by  businesses  to  provide 
potential  customers  and  other  persons  a 
free  and  convenient  means  of  contacting 
'      them.  Subscribers  may  choose  to  offer 
800  service  on  a  nationwide  basis,  or 
thuy  may  limit  their  service  to  specific 
geographic  areas. 

2.  Because  the  called  party  pays  for  an 
800  call  and  selects  the  IXC  that  will 
carry  the  call,  the  LEG  in  whose  area  an 
800  call  originates  cannot  identify  the 
IXC  to  which  the  call  should  be  routed 
in  the  same  manner  as  it  identifies  the 
IXC  for  non-800  calls— that  is.  based  on 
the  caller's  choice  of  IXC.  pre- 
subscribed  or  otherwise.  Accordingly, 
local  exchange  access  for  800  service 
must  he  handled  differently  from  access 
for  ordiiiarv  interexchange  calls.  Indeed, 
from  1967,  when  AT&T  first  introduced 
800  service,  until  late  1986.  LECs  were 


unable  to  provide  access  for  800  service 
to  any  IXC  other  than  AT&T  ("Other 
Common  Carrier"  or  "OCC"). 

3.  In  late  1986,  the  BOCs  and  other 
LECs  provided  OCCs  with  800  access  for 
the  first  time  through  the  so-called 
"iNXX"  screening  methodology.  Under 
this  system,  LECs  identify  the  carrier  to 
which  800  calls  should  be  routed  by 
reading  the  three  digits  that  immediately 
follow  the  800  prefix  of  the  dialed 
number  (the  "NXX"  digits). 

4.  Because  the  NXX  screening 
methodology  identifies  the  800  carrier  by 
the  NXX  digits,  the  system  requires  that 
particular  NXXs  be  assigned  to 
particular  carriers.  Consequently,  under 
the  NXX  system.  800  subscribers  cannot 
change  carriers  without  changing  their 
800  number.  In  addition,  subscribers  that 
seek  a  particular  800  number  must 
obtain  their  800  service  from  the  carrier 
to  which  the  NXX  digits  in  that  number 
have  been  assigned.  If  the  carrier  does 
not  offer  800  service  in  the  subscriber's 
area,  the  subscriber  will  be  unable  to 
use  the  number  it  wants.  Moreover,  to 
preserve  for  as  long  as  possible  the  pool 
of  available  NXXs,  the  administrator  of 
the  NXX  assignment  process,  Bell 
Communications  Research  ("Bellcore"), 
will  not  assign  a  new  NXX  to  a  carrier 
until  the  carrier  has  used  70%  of  the 
capacity  on  each  of  its  existing  NXXs, 
Thus,  a  subscriber  may  not  use  an  800 
number  beginning  with  an  unassigned 
NXX  unless  the  subscriber  can  find  a 
carrier  that  is  eligible  for  a  new  NXX 
and  that  agrees  to  request  the  NXX 
associated  with  that  number, 

5.  The  BOCs.  along  with  some 
Independent  Telephone  Companies 
(  ITCs").  are  currently  developing 
common  channel  signaling  networks 
based  on  the  CCS7  protocol.  These  LECs 
propose  to  link  their  CCS7  networks 
with  data  bases  containing  800  service 
information  so  that  they  may  replace  the 
NXX  access  system  with  a  so-called 

"data  base  system"  of  800  access.  Under 
this  data  base  system,  information  on 
the  800  carrier  associated  with  each  800 
number  in  service  would  be  loaded  into 
various  regional  data  bases  around  the 
countrj-.  LECs  would  then  access  these 
data  bases  through  their  CCS7  networks 
for  routing  instructions  for  each  800  call. 
The  data  bases  would  provide  these 
instructions  based  on  a  ten-digit 
screening  of  the  800  number  (the  "800" 
prefix,  plus  the  seven-digit  number),  as 
opposed  to  the  six-digit  screening  on 
which  the  NXX  system  is  based. 

6.  Because  the  data  base  plan  would 
permit  ten-digit  screening  of  the  800 
number,  it  would  allow  number 
portability.  This  means  that  800  service 
subscribers  would  be  able  to  change 
carriers  without  changing  their  800 


number.  In  addition,  subscribers  would 
be  able  to  select  any  800  number  not 
already  assigned,  without  regard  to 
NXX  limit,'^tions,  and  to  use  this  number 
with  any  carrier's  800  service,  or  use 
more  than  one  carrier  with  the  same 
number, 

7  The  LEG  data  base  systems  will 
also  have  other  capabilities.  For 
example,  these  systems  could  be  used 
to:  (1)  Determine  whether  the  call  has 
originated  in  a  subscribed  service  area. 
(2)  translate  the  800  number  into  a  POTS 
number.  (3)  vary  the  POTS  translation, 
in  accordance  with  customer 
instructions,  so  as  to  direct  the  routing 
of  calls  to  different  subscriber  locations 
based  on  time  of  day.  place  of 
origination  of  the  call,  and  other  factors; 
(4)  direct  the  routing  of  calls  to  different 
carriers  based  on  these  same  kinds  of 
factors:  (5)  determine  the  least  cost 
carrier  and  direct  the  LEG  to  route  the 
call  accordingly;  and  (6)  generate 
statistical  information  on  the  nature  of  a 
subscriber's  800  traffic.  The  LECs 
generally  propose  to  offer  each  of  these 
services,  except  least  cost  routing, 
(hereinafter  referred  to  as  "optional"  or 
"vertical"  services)  to  800  subscribers 
and/or  carriers  on  an  optional  basis. 

8.  The  record  compiled  in  this 
proceeding  revealed  that  the  data  base 
system  would  offer  both  advantages  and 
disadvantages  as  compared  with  the 
NXX  system.  On  the  one  hand,  the 
record  confirmed  that  the  number 
portability  made  possible  by  the  data 
base  plan  would  allow  800  subscribers 
greater  flexibility  in  choosing  SCX) 
numbers  and  carriers  and  also  help 
promote  competition  in  the  800  market. 
While  no  party  attempted  a  precise 
quantification  of  these  benefits  in 
monetary  terms,  the  vast  majority  of 
commenters  agreed  that  these  benefits 
are  real  and  that  number  portability  was 
a  desirable  component  of  a  competitive 
800  service  market.  On  the  other  hand. 
the  record  demonstrated  that  until  CCS7 
capabilities  are  widely  deployed,  the 
data  base  system  would  significantly 
increase  access  time  for  800  calls.  A 
large  number  of  parties  expressed 
serious  concerns  about  these  increased 
access  delays  and  the  Commission 
found  that  the  public  interest  would  not 
be  served  by  permitting  LECs  to 
discontinue  existing  800  access  services 
in  such  circumstances. 

9.  According  to  the  Commission,  the 
record  established  that  it  would  be 
possible  for  LECs  to  offer  data  base  and 
NXX  access  simultaneously  without 
materially  affecting  the  technical  quality 
of  either  scr\ice.  The  Commission  stated 
that  the  record  also  indicated  that  some 
IXCs  might  prefer  data  base  access, 
even  if  AT&T  chooses  NXX  access  for 


all  of  its  NXXs.  Under  the 
circumstances,  the  Commission  found, 
at  least  for  now.  dual  offerings  would 
best  serve  the  public  interest. 
Accordingly,  the  Commission  permitted 
the  LECs  to  implement  the  proposed 
data  base  plan,  with  some 
modifications,  but  it  required  LECs  that 
do  so  to  continue  offering  NXX  access. 
Pursuant  to  this  NXX  option,  each 
carrier  may  choose  either  NXX  or  data 
base  access  for  each  of  its  currently 
assigned  NXXs.  In  addition,  as  carriers 
are  assigned  new  NXXs,  carriers  may 
dedicate  these  NXXs  to  either  system.  If 
and  when  the  LECs'  deployment  of 
CCS7  is  sufficient  so  that  the  level  of 
access  delay  associated  with  the  data 
base  system  is  substantially  reduced, 
the  Commission  stated  that  it  will,  upon 
appropriate  petition,  permit  LECs  to 
discontinue  NXX  access.  The 
Commission  stated  that  its  current 
expectation  is  that  it  will  be  able  to 
grant  such  a  petition  when  CCS7  is 
deployed  to  access  tandems  and,  on  a 
nationwide  average  basis,  to  end  offices 
accounting  for  eighty  percent  of 
originating  800  traffic. 

10.  The  Commission  also  concluded 
that  LECs  should  be  permitted  to  offer 
each  of  the  proposed  vertical  features  to 
IXCs  as  part  of  800  access  service,  but 
not  to  IXC's  800  service  customers.  The 
Commission  addressed  each  of  the 
proposed  services  individually. 
Addressing  call  validation,  the 
Commission  observed  that  efficiency 
goals  would  be  furthered  if  LECs  were 
permitted  to  block  unauthorized  800 
calls  before  sending  them  to  an  IXC.  The 
Commission  also  noted  that  no  party 
opposed  LEG  provision  of  this  service, 
and  it,  accordingly,  permitted  LECs  to 
offer  the  service  to  IXCs. 

11.  With  respect  to  POTS  translation, 
the  Commission  found  that  while  some 
IXCs  might  prefer  to  purchase  POTS 
translation  capability  from  the  LECs. 
POTS  translation  does  not  represent  a 
significant  barrier  to  entry,  even  for 
small  IXCs.  At  the  same  time,  however, 
the  Commission  noted,  the  record 
revealed  no  compelling  reason  to 
preclude  the  LECs  from  offering  POTS 
translation  as  an  access  service.  While 
IXCs  argued  that  they  compete  on  the 
basis  of  which  vertical  features  they  can 
offer,  the  Commission  found  it  highly 
unlikely  that  basic  POTS  translation 
represents  a  significant  source  of 
competition.  Indeed,  it  stated,  POTS 
translation  capabilities  are  both 
invisible  to  the  800  subscriber  and,  from 
a  practical  standpoint,  a  virtual 
necessity  for  IXCs  wishing  to  enter  the 
800  market.  It  concluded  that  permitting 
the  LECs  to  provide  this  service  to  IXCs 


BEST  COPY  AVAILABLF 


18C36  Federal  Register  /  Voi.  54.  No.  63  /  Tuesday,  N!ay  2.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  83  /  Tuesday,  May  2,  1989  /  Rules  and  Regulations 


iw>: 


may  make  it  cost-effective  for  some 
IXCs  to  enter  the  800  market  that  would 
not  have  done  so  otherwise,  and  it, 
therefore,  found  no  reason  to  withhold 
this  permission. 

12.  The  Commission  found  that 
alternate  POTS  translation  presented 
rr.ore  difficult  issues  since:  (1)  The  BOCs 
proposed  to  offer  this  feature,  not  only 
to  IXCs,  but  to  IXC  customers,  as  well; 
(2)  unlike  basic  POTS  translation, 
alternate  POTS  translation  is  not  a 
virtual  prerequisite  for  participating  in 
the  800  market,  but  rather  the  kind  of 
sarvice  option  that  IXCs  currently  offer 
to  obtain  a  competitive  edge  m  this 
r.arket;  and  (3)  IXCs  argue  that  the 
LEC«'  data  base  systems  provide  the 
LECa  with  at  least  a  small  advantage 
over  IXCs  in  the  offering  of  this  and 
other  optional  services.  After  balancing 
the  various  considerations,  the 
Commission  concluded  that  LECs  should 
be  permitted  to  offer  alternate  POTS 
translatioa  but  only  to  IXCs,  not  to 
interstate  800  service  subscribers 
directly.  The  availability  of  this  service 
from  LECs.  the  Commission  stated, 
should  not  only  provide  competitive 
alternatives  to  IXC  offerings  of  this 
service,  it  should  increase  competition 
;n  the  800  market  generally  by 
enhancing  the  position  of  small  IXCs. 
Moreover,  the  Commission  found  that 
the  1.5  additional  seconds  required  for 
an  IXC  to  query  its  own  data  base,  in 
beu  of  purchasing  alternate  POTS 
translation  from  a  LEG.  will  not  preclude 
I.XC«  from  using  their  own  data  base 
systems  if  they  have  them,  or  provide 
IXCs  that  purchase  alternate  POTS  from 
a  LEG  with  a  significant  advantage  over 
IXCs  that  use  their  own  system  to 
provide  this  service. 

13.  Nevertheless,  the  Commission  did 
not  permit  LECs  to  sell  alternate  POTS 
t-analation  service  to  800  service 
sjbscribers  directly.  The  Commission 
roted  that  in  other  contexts,  it  has 
g»?ncrally  limited  LECs  to  selling 
switched  access  services  and  features  to 
IXCs  and  other  purchasers  of  interstate 
access  and  not  to  the  customers  of  IXCs 
cr  of  other  service  providers.  It  found 
that  similar  limitations  should  apply 
here.  The  provision  of  alternate  POTS 
translation  by  a  LEC  to  an  IXC's 
subscriber,  it  stated,  would  potentially 
interfere  with  the  relationship  between 
the  LXC  and  its  customer.  In  addition,  it 
found  that  permitting  800  subscribers  to 
order  alternate  POTS  service  from  a 
LEC  could  potentially  com.promise  IXCs' 
ability  to  manage  traffic  How  over  their 
own  networks. 

14.  Finally,  the  Com.Tiission  permi'te'l 
the  BOCs  to  provide  multiple  earner 
routing  capabilities  with  their  data  base 


systems — i.e..  it  permitted  the  BOCs  to 
route  different  calls  to  different  carriers 
based  on  specified  factors.  However,  the 
Commission  prohibited  the  BOCs  from 

offering  this  capability  directly  to  800 
subscribers  so  as  to  ensure  both  that 
HOC  optional  services  do  not  become  a 
vehicle  for  the  BOCs  to  place 
themselves  between  IXCs  and  IXC 
c  jstomers,  and  that  IXCs  can  control 
their  own  networks.  Subscribers  that 
vMsh  to  take  advantage  of  BOC  multiple 
c'lmer  routing  capabilities,  the 
Commission  stated,  will  be  free  to 
(i^>si)4n  their  own  service  and  order  it 
from  whichever  IXCs  they  choose.  In 
addition,  one  or  more  IXCs  will  be  free 
!j  design  an  800  service  for  a 
prospective  customer  and  order  the 
r.ecessary  "piece-parts"  of  this  service 
from  other  IXCs  on  behalf  of  the 
customer  Indeed,  the  Commission 
found,  contrary  to  the  BOCs'  assertions. 
regional  earners  will  have  every 
incentive  to  market  multiple  carrier 
routing  to  customers  that  seek 
nationwide  800  service. 

15,  Turning  to  cost  issues,  the 
Commission  expressed  its  agreement 
with  the  majon'y  of  parties,  who  aryied 
that  CCS7  costs  should  be  treated 
differently  from  costs  associated 
specifically  with  800  access  service 
under  the  data  base  system.  The 
Commission  stated  that  CCS7  represents 
a  new  net  A^ork  infrastructure  that  will 
not  only  support  a  number  of  new 
interstate  and  state  services,  but  will 
also  increase  the  efficiency  with  which 
LECs  provide  existing  services,  basic 
and  non-basic.  As  such,  it  stated.  CCS7 
represents  a  general  network  upgrade, 
•he  cere  costs  of  which  should  be  borne 
hy  all  network  users.  The  Commission 
t.hus  concluded  that  it  will  treat  as  costs 
of  providing  data  base  access  service 
only  those  costs  that  are  incurred 
specifically  for  the  implementation  and 
operation  of  the  data  base  system,  and  it 
directed  the  LECs  to  establish  rates  for 
liata  base  access  based  only  on  these 
speciTic  costs.  The  costs  of  CCS7 
(  omponenls  that  will  be  used  to  support 
other  services,  it  slatt'd.  should  be 
apporlioned  in  accordance  with  existing 
rules  for  other  network  services. 

16  The  Commission  also  agreed  with 
parties  that  argued  that  existing 
accounting  provisions  suffice  for  the 
capital  investment  and  expense 
associated  with  the  data  base  systems 
and  CCS7  networks.  The  Commission 
stated  that  its  new  Pari  32  rules 
ncorporaling  the  USOA  were  designed 
with  the  expectation  that  they  would 
.iccommodate  the  implementation  of 
new  services  and  the  update  of  existing 
technology.  Indeed,  the  Commission 


noted,  it  specifically  rejected  a  "ser\ice 
costing"  approach  to  accounting  during 
its  revision  of  these  rules  on  the  ground 
that  it  was  neither  feasible  nor  desirable 
to  combine  a  financial  accounting 
system  with  a  cost  accounting  system 
because  of  their  fundamentally  different 
objectives.  The  Commission  found 
nothing  unique  in  CCS7  or  data  base 
system  costs  that  warranted  a  deviation 
from  these  rules.  Indeed,  said  the 
Commission,  to  the  contrary,  the  new 
Part  32  rules  were  adopted  after  AT&T 
already  had  its  common  channel 
signaling  system  and  associated  data 
base  systems  in  place.  Therefore,  the 
Commission  found,  the  USOA  will 
accommodate  the  implementation  of 
CCS7  and  data  base  systems  without 
any  special  accounting  changes  or 
provisions. 

17.  Although  the  Commission  did  not 
specify  in  detail  the  appropriate 
accounting  treatment  for  all  data  base 
system  costs,  it  did  address  one 
particular  accounting  issue.  Several 
LECs  had  asserted  that  assigiunent  of 
data  base  system  expenses  incurred 
prior  to  system  implementation  to 
Account  1439  (Other  deferred  charges), 
as  required  by  the  Bureau  and  the 
Supplemental  Notice,  is  inappropriate. 
The  Commission  agreed,  noting  that  at 
the  time  it  prescribed  this  treatment  for 
data  base  system  expenses  it  appeared 
that  these  expenses  would  be 
substantial  in  amount,  but  the  record 
now  indicated  otherwise.  The 
Commission  stated  that  base  system 
expenses  should  be  booked  as  incurred 
in  accordance  with  normal  accounting 
procedures.  In  addition,  the  Commission 
directed  LECs  to  report  to  the  Bureau  all 
data  base  system  expenses  previously 
accumulated  in  Account  1439,  and 
delegated  authority  to  the  Bureau  to 
determine  the  appropriate  accounting 
treatment  of  these  balances. 

18.  The  Commission  also  found  that 
insofar  as  existing  Part  32  categories 
appropriately  classify  data  base  system 
and  CCS7  costs,  existing  separations 
categories  suffice  for  these  costs.  Noting 
the  relatively  modest  revenue 
requirement  for  800  data  base  access. 
the  Commission  found  separations 
changes  unnecessary,  particularly  in 
light  of  recent  efforts  to  simplify  the 
separations  rules.  The  Commission  also 
noted  that  the  costs  of  AT&Ts  CCIS 
network  and  related  data  bases  have 
been  separated  under  existing 
separations  procedures,  and  that  no 
party  presented  any  reason  why  CCS7 
and  data  base  costs  require  different 
separations  treatment  for  the  BOCs  than 
for  AT&T. 


19.  Finally,  the  Commission  agreed 
that  LECs  should  offer  data  base  access 
through  separate  subelements  for  10- 
digit  screening  and  the  various  vertical 
features.  The  Commission  noted  that  if 
recently  adopted  a  Notice  of  Proposed 
Rulemaking  to  consider  Part  69  rule 
changes  that  would  permit  LECs  to 
establish  subelements  of  existing  Part  69 
rate  elements  for  new  access  services 
that  will  be  offered  on  an  unbundled 
basis.  The  Commission  stated  that  while 
the  principal  focus  of  this  rulemaking  is 
on  the  BSEs  that  the  BOCs  will  offer 
pursuant  to  the  Commission's  ONA 
requirements,  the  rules  established 
therein  may  also  create  a  framework  for 
LECs  to  establish  subelements  for  new 
access  services,  such  as  800  data  base 
access,  that  the  Commission  permits  or 
requires  to  be  offered  on  an  unbundled 
basis.  Therefore,  the  Commission  did 
not  adopt  specific  Part  69  rule  changes 
governing  800  access  service  at  this 
time.  However,  as  discussed  above,  the 
Commission  clarified  that  LECs  must 
develop  rates  for  800  data  base  access 
based  only  on  their  data-base-specific 
costs.  LECs  that  seek  to  implement  their 
data  base  systems  prior  to  completion  of 
this  rulemaking,  it  stated,  should  file 
petitions  for  waiver  of  our  Part  69  rules 
to  establish  separate  unbundled 
subelements,  consistent  with  the 
principles  stated  herein,  for  basic  data 
base  access  and  each  of  the  various 
vertical  features. 

20.  'With  respect  to  administrative 
issues,  the  Commission  noted  that  the 
industry  has  made  considerable 
progress  in  resolving  many  of  the 
service  order/SMS  issues  arising  from 
the  LECs'  use  of  their  data  base  systems. 
The  Commission  pointed  out  that  LECs 
now  state  (1)  that  they  will  not  accept 
orders  for  interLATA  800  service  from 
800  subscribers  directly,  unless  they  are 
authorized  to  do  so  by  the  IXC  that  will 
carry  the  traffic;  and  (2)  that  they  will 
provide  IXCs  with  direct,  on-line  SMS 
access  on  the  same  terms  on  which  such 
access  will  be  made  available  to  LECs. 
To  the  extent  that  contested  issues 
remain,  the  Commission  found,  the  best 
course  at  this  time  is  to  allow  these 
inter-carrier  discussions  to  continue.  In 
the  Commission's  view,  such  a  process 
has  a  better  prospect  of  achieving  an 
efficient  result  that  serves  the  interests 
of  all  parties  than  would  a  solution 
imposed  by  regulation.  The  Commission 
noted  that  to  the  extent  IXCs  object  to 
the  administration  of  the  data  base  plan. 
they  may  choose  to  retain  NXX  access, 
and  it  anticipated  that  this  option  will 
encourage  LECs  to  accommodate  IXC 
concerns  about  customer  control  and 
traffic  management.  Finally,  the 


Commission  noted  that  it  remained  open 
to  petitions  asking  it  to  address 
administrative  issues  that  are  not 
resolved  through  industry  discussions  or 
that  are  not  resolved  in  a  way  that 
serves  the  public  interest, 

21.  The  Commission  also  found  that 
the  BOCs  and  Bellcore  have  largely 
responded  to  IXC  concerns  about 
Bellcore's  role  in  administering  the  SMS 
by  agreeing  to  transfer  administration  of 
the  SMS  to  an  independent  third  party 
and  retaining  a  consulting  firm  to  select 
the  new  SMS  administrator.  The 
Commission  noted  that  this  firm  has 
issued  a  Request  for  Proposals  from 
interested  and  qualified  parties,  and  that 
it  appears  that  a  new  administrator  will 
be  chosen  in  the  near  future. 

22.  The  Commission  found 
unconvincing  ALC's  objections  to  the 
manner  in  which  the  BOCs  are  choosing 
an  SMS  administrator.  It  stated  that 
there  is  no  evidence  that  the  consulting 
firm  chosen  by  the  BOCs  cannot 
discharge  its  responsibilities  impartially 
or  that  the  new  SMS  administrator  will 
in  any  way  favor  the  BOCs  or 
disadvantage  other  earners.  In  the  event 
that  any  party  is  aggrieved  by  the 
actions  of  the  SMS  administrator,  the 
Commission  stated,  the  Commission's 
complaint  process  is  available  to 
address  such  grievances.  Similarly,  the 
Commission  was  not  persuaded  of  the 
need  for  new  800  number  administration 
guidelines.  It  noted  that  the  current 
guidelines  were  adopted  after  inter- 
industry discussions  at  the  OBF,  and 
that  although  certain  parties  may  object 
to  them,  their  objections  relate 
principally  to  the  forum  in  which  these 
guidelines  were  adopted  and  to  the 
incorporation  of  number  administration 
functions  in  the  SMS.  Moreover,  the 
Commission  stated.  Bellcore,  in 
conjunction  with  the  OBF,  has  adopted 
and  implemented  rules  for  the 
assignment  of  NXXs,  which  are  even 
more  valuable  than  individual  800 
numbers,  and  no  IXC  claims  that  these 
rules  favor  the  BOCs  or  have  been 
administered  by  Bellcore  impartially. 
Again,  how'ever,  the  Commission  noted 
that  if  a  party  has  reason  to  believe  that 
the  800  number  administration 
guidelines  are  unfair  or  not  in  the  public 
interest,  it  may  file  a  petition  or 
complaint  specifying  its  objection  and 
the  matter  will  be  considered 
accordingly 

23.  The  Commission  agreed  with  IXCs 
that  argued  that  the  BOCs  should 
continue  to  allow  IXCs  to  provide  PIUs 
as  the  jurisdictional  basis  for  assessing 
access  charges  for  800  calling.  It  stated 
that  the  BOCs  did  not  show  that  the 
jurisdictional  indicators  they  propose 


would  provide  more  reliable  data  than 
PIUs.  Indeed,  said  the  Commission,  it 
appeared  that  jurisdictional  indicators 
would  provide  incorrect  data  in  some 
situations,  such  as  when  an  IXC  is  using 
dynamic  routing  for  its  800  traffic.  The 
Commission  saw  no  reason  to 
complicate  matters  for  IXCs  by  requiring 
them  to  provide  jurisdictional  indicators 
in  some  situations  and  PIU  data  in 
others,  as  proposed  by  some  BOCs. 
Although  PIUs  are  a  surrogate  for  actual 
routing  data,  the  Commission  stated,  the 
BOCs  have  not  demonstrated  that  PIUs 
are  inaccurate  or  otherwise 
unsatisfactory. 

24.  The  Commission  did,  however, 
require  IXCs  using  the  data  base  system 
to  provide  the  BOCs  with  the  POTS 
numbers  of  800  subscribers  that  will  use 
a  BOC  for  its  intraLATA  800  service, 
either  by  choice  or  because  the 
subscriber  requests  service  in  a  state 
that  does  not  permit  intraLATA 
competition.  In  these  situations,  the 
Conmiission  found,  the  BOCs  require 
this  information  in  order  to  recognize 
their  own  800  traffic,  and  there  is  no 
legitimate  reason  why  IXCs  should 
withhold  it  from  them. 

25.  The  Commission  found  that  at 
least  some  of  its  concerns  with  regard  to 
800  Directory  Assistance  service  have 
apparently  been  addressed  through 
steps  taken  by  AT&T  in  its  provision  of 
this  service.  "The  Commission  noted 
AT&Ts  representation  that  it  has 
opened  its  DA  service  to  all  800  carriers 
and  currently  provides  DA  service  for 
several  IXCs,  including  MCI.  The 
Commission  also  noted  that  only  one 
IXC,  Microtel  alleged  that  the 
arrangements  offered  by  AT&T  are 
unsatisfactory.  Nevertheless,  the 
Commission  stated  that  it  remains 
concerned  about  the  incentives  and 
market  power  inherent  in  a  situation  in 
which  an  800  service  carrier  provides 
the  only  DA  service  for  the  industry. 

26.  Some  parties  urged  the 
Commission  to  estabUsh  a  competitive 
bidding  process  for  800  DA  rights.  The 
Commission  found  that  while  a 
competitive  bidding  process  might 
ensure  in  the  short-term  that  800  DA  is 
provided  on  the  most  favorable  terms 
possible,  it  would  not  necessarily 
address  the  Commission's  concerns 
about  the  potential  for  discrimination 
that  is  inherent  when  one  carrier 
provides  a  monopoly  service  to  its 
competitors.  Other  parties  stated  that 
the  Commission  should  place  800  DA  in 
the  hands  of  a  neutral  third  party.  The 
Commission  found  that  while  it  is 
conceivable  that  at  some  point  in  the 
future  it  may  so  conclude,  the  record  did 
not  support  such  action  at  this  time.  As 
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noted,  the  Commission  stated,  only  onr 
l.XC  found  fault  with  the  terms  and 
:  onditions  on  which  AT*T  currently 
offers  800  DA.  Moreover,  since  AT&T 
has  800  DA  facilities  in  place  and 
(-perational,  as  well  as  experience  w.th 
providing  this  service.  AT*T  can 
presumably  offer  this  service  on  a 
r-i.Tsonably  efficient  basis.  Indeed,  the 
Commission  found,  the  costs  th.st 
another  entity  would  incur  in  I 

establishing  and  providing  this  service 
night  well  outweigh  the  benefits  to  be 
p.iined  by  placing  DA  in  the  hands  of  a 
!  eutral  third  party 

27  Therefore,  the  Commission 
(  included,  at  least  for  now.  ATSiT  may 
f  intinue  providing  800  DA  service  under 
1  .e  number  (800)  555-1212.  However 
I  Hcause  at  the  present  time,  this  is,  for 
r  1  practical  purposes,  a  monopoly 
service,  the  Commission  required  AT*T 
to  tanff  this  offering.  This  means  that 
AT&T  must  provide  800  DA  on  a 
r  ondiscriminalory  basis  and,  to  this  end. 
!  le  Commission  required  AT&T  to 
!  iclude  in  its  tariff  a  description  of  I's 
procedures  for  handling,  listing. 
ciisplaying.  and  providmg  DA 
mform.ation  to  callers.  The  Commission 
fL'quired  AT&T  to  file  its  800  DA  tariff 
within  45  days  of  the  release  of  this 
f  'der  Finally,  the  Commission 
t  ncouraged  parties  to  continue 
f  xploring  800  DA  issues  in  industry  fora 
and  to  develop  alternative  solutions  that 
r.ight  be  supenor  to  existing 
arrangements. 

28.  The  Commission  also  rejectf  d  the 
argument  of  The  National  Telephone 
Cooperative  Association  (NTCA)  that 
(he  Regulatory  Flexibility  Act  applies  to 
the  rule  changes  adopted  herein,  it 
noted  that  in  SfTS  and  WATS  Sfarket 
Strucl'jre  (93  FCC  2d  241  (1983)).  the 
Commission  held  that  because  of  the 
nature  of  local  exchange  and  access 
service,  small  telephone  companies  are 
dominant  in  their  fields  of  operation  and 
therefore  are  not  small  entities  as 
defined  by  the  Regulatory  Flexibiiiry 
Act.  The  Commission  stated  that  NTCA 
offered  no  new  arguments  or  evidence 
to  alter  this  conclusion,  but  emphasized 
that  it  was,  nevertheless,  committed  to 
reducing  the  regulatory  burdens 
imposed  on  these  companies,  whenever 
It  can  do  so  in  a  manner  consistent  with 
\'s  other  public  interest  responsibilities. 
The  Commission  stated  that  it. 
accordingly,  considered  the  impact  of 
this  order  on  small  LECs  and  concluded 
that  small  LECs  would  not  be  adversely 
affected  because:  (1)  The  order  does  not 
require  them  to  participate  in  the  data 
base  plani  (2)  small  LECs  that  wish  to 
participate  in  this  system  may  do  so 
without  incurring  substantial  costs  by 


routing  8(X]  traffic  to  larger  telephone 
compHnies:  and  f3)  NTCA  did  not  show 
that  LECs  that  route  8(W  traffic  !o 
another  carrier  for  screening  will  lose 
control  of  their  relationship  with  their 
customers.  Customer  relationships 
should  be  unaffected  by  the  manner  m 
which  LECs  choose  to  perform  10-digif 
screening. 

Ordering  Clause 

1   .Accordingly,  pursuant  to  the 
provisions  of  sections  4(i),  4(j).  201-205, 
218,  220,  403,  and  404  of  the 
Communications  Act,  47  U.S.C.  154(i|, 
154(j),  201-205,  218,  220,  403,  and  404,  the 
policies,  rjles.  and  requirements  set 
f  jrth  herein  are  adopted. 
^edoral  Com.Tiunications  Commission. 
Donna  R.  Searcy. 
>erre'.crv. 
i-'K  D  )c  89-ti")4:9  Filed  5-1-89-,  8:45  ami 

BILUNQ  COOe  (712^1-11 


DEPARTMENT  OF  COMMERCE 
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50  CFR  Part  663 

[Docket  No.  81130-82651 

Pacific  Coast  Groundflsh  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (SMFS).  NOA.A.  Commerce. 
action:  Notice  of  fishing  restrictions 
and  request  for  comments^ 

summary:  NOAA  issues  this  notice 
modify  ing  restrictions  on  fishing  in  1909 
for  widow  rockfish  and  sablefish  taken 
off  the  coasts  of  Washington.  Oregon. 
and  California,  and  seeks  public 
comment  on  these  actions.  These 
actions  are  authorized  under  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
and  are  necessary  because  biological 
stress  to  these  stocks  is  expected  to 
occur  if  landings  are  not  restncted. 
These  actions  are  intended  to  lower 
fishing  rates,  prevent  bioiogical  stress, 
allow  unavoidable  incidental  catches  in 
other  fisheries  to  be  landed,  and  avoid 
or  reduce  the  probability  of  a  fishery 
closure  before  the  end  of  the  year.  This 
action  supersedes  fishing  restrictions 
imposed  on  January  1. 1989  for  these 
species. 

dates:  Effective  Date,  0001  hours 
Pacific  Daylight  Time),  April  26,  1989, 
until  modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
May  1".  1989. 

ADDRESSES:  Submit  comments  on  these 
actions  to  RoUand  A.  Schmitten. 


Director,  Northwest  Region,  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way  NE..  BIN  C15700,  Seattle,  WA 
98115;  or  E.  Charles  Fullerton,  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street 
Terminal  island.  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  213-514-«199,  or 
the  Pacific  Fishery  Management  Council 
at  503-221-6352, 

SUPPLEMENTARY  INFORMATION:  This 
action  supersedes  fishing  restrictions 
imposed  January  1. 1989  (54  FR  299, 
January  5, 1989)  for  widow  rockfish  and 
sablefish  taken  off  the  coasts  of 
Washington.  Oregon,  and  California, 
This  action  is  authorized  under  the 
regulations  at  50  CFR  Part  663,  which 
i.mplements  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (FMP), 

The  FMP  and  implementing 
regulations  at  50  CFR  663.22(a)  allow  the 
Secretary  to  reduce  fishing  levels  to 
prevent  or  reduce  biological  stress  in 
any  species  or  species  complex, 
consistent  with  the  objectives  and 
priorities  of  the  FMP,  When  landing 
rates  have  been  projected  to  reach  an 
acceptable  biological  catch  (ABC) 
estimate  or  quota  before  the  end  of  the 
year,  trip  limits  have  been  recommended 
by  the  Pacific  Fishery  Management 
Council  (Council)  and  imposed  by  the 
Secretary  of  Commerce  (Secretary)  to 
prevent  or  reduce  biological  stress  while 
minimizing  disruption  of  traditional 
fisheries.  To  achieve  these  objectives, 
the  management  measures  have  also 
been  designed  to  extend  the  fishery  as 
long  as  possible  throughout  the  year, 
and  to  allow  catches  taken  unavoidably 
while  fishing  for  other  species 
(incidental  catches)  to  be  landed  to 
minimize  the  waste  of  fish  that 
otherwise  must  be  discarded  once  a 
quota  is  reached.  By  slowing  the  fishery 
and  avoiding  premature  closure  that 
must  occur  when  a  quota  is  reached,  the 
discarding  of  incidental  catches  is 
minimized  and  the  likelihood  of 
biological  stress  from  fishing  above  the 
OY  is  lessened. 

At  its  November  1988  meeting,  the 
Council  endorsed  the  determination  of 
its  Groundfish  Management  Team 
(GMT)  that  if  landings  of  widow 
rockfish  and  sablefish  were  unrestricted 
in  1989,  the  likeUhood  of  biological 
stress  on  those  stocks  would  be 
increased.  Trip  limits  and  quotas  were 
imposed  on  January  1,  1989  (53  FR  299, 
January  5. 1989)  which  were  intended  to 
lower  fishing  rates,  prevent  biological 
stress,  allow  unavoidable  incidental 
catches  to  be  landed,  and  avoid  or 


reduce  the  probability  of  fishery 
closures  before  the  end  of  the  year. 

At  the  April  1989  Council  meeting,  the 
GMT  projected  that  the  landing  rates  for 
widow  rockfish  and  sablefish  were  too 
high  and  that  the  quotas  would  be 
reached  well  before  the  end  of  the  year. 
In  its  deliberations  on  adjusting  the 
current  fishing  restrictions,  the  Council 
considered  advice  from  the  GMT  (state 
and  Federal  fishery  and  social 
scientists),  Groundfish  Advisory 
Subpanel  (fishing  industry  and 
consumer  representatives),  the 
concerned  public,  ai.d  a  Select  Group 
created  by  the  Council  for  the  purpose 
of  recommending  methods  of  limiting 
landings  with  minimal  disruption  to  the 
fishing  industry.  The  Scle:t  Group 
included  representatives  Irom  the 
fishing  industry,  the  Council,  the 
Scientific  and  Statistical  Committee,  and 
the  GMT.  The  Council's 
recommendations  and  subsequent 
actions  taken  by  the  Secretary  on  those 
recommendations  are  presented  below. 

Widow  Rockfish 

The  1989  optimum  yield  (OY)  quota 
for  wndow  rockfish  is  12,400  metric  tons 
imt).  At  the  April  3-7, 1989,  Council 
meeting,  the  GNfT  advised  that 
coastwide  landings  through  March  25, 
1989,  were  6,908  mt,  an  increase  of  about 
36  percent  from  1988.  Based  on  observed 
and  expected  landing  rates,  the  GMT 
projected  that  the  OY  would  be  reached 
by  August  4, 1989,  and  that  landings  of 
widow  rockfish  must  be  reduced  by  51 
percent  to  spread  the  remainder  of  the 
OY  over  the  rest  of  the  year. 

At  the  April  Council  meeting,  various 
levels  of  reduction  were  considered.  The 
Council  concluded  that  immediate 
reduction  to  a  3,000  pound  incidental 
trip  limit  at  this  time  (as  recommended 
by  the  Council  at  its  .November  1988 
meeting)  would  put  a  disproportionate 
disadvantage  on  the  midwater  trawl 
fieet,  which  generally  makes  larger 
landings,  and  benefit  the  roller  trawl 
fieet,  which  generally  makes  smaller 
and  more  frequent  landings.  Therefore, 
the  Council  recommended  an 
intermediate  level  of  reduction  in  the 
weekly  trip  limit,  from  30.000  pounds  to 
10,000  pounds,  with  a  biweekly  option 
as  is  currently  allowed  for  landings  of 
yellowtail  rockfish  and  the  Sebastes 
complex  of  rockfish.  The  biweekly 
option  accommodates  vessels  that  are 
capable  of  longer  and  larger  trips  than 
allowed  under  the  weekly  limit.  The 
Council  reiterated  its  recommendation 
that  if  the  10,000  pound  trip  limit  does 
not  sufficiently  slow  the  catch,  the 
Secretary  should  impose  a  3.000  pound 
trip  limit  (with  no  frequency  restriction) 
on  whatever  date  necessary  to  assure 


that  the  12.400  mt  OY  will  not  be 
reached  before  the  end  of  the  year. 
Secretarial  Action;  The  Secretary 
concurs  with  the  Council's 
recommendation  and  herein  announces: 

(1)  Weekly  trip  limit.  No  more  than 
10,000  pounds  (round  weight)  of  widow 
rockfish  may  be  taken  and  retained. 
possessed,  or  landed  per  vessel  per 
fishing  trip  in  a  one-week  period.  Only 
one  landing  of  widow  rockfish  above 
3.000  pounds  (round  weight)  may  be 
made  per  vessel  in  that  one-week 
period.  "One-week  period"  means  seven 
consecutive  days  beginning  0001  hours 
Wednesday  and  ending  2400  hours 
Tuesday,  local  time. 

(2)  Biweekly  trip  limit  option.  If  the 
fishery  management  agency  of  the  state 
where  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220-44- 
050:  OAR  635-04-033:  CF&GCA  7652),  no 
more  than  20,000  pounds  (round  weight) 
of  widow  rockfish  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  in  a  two-week 
period.  After  notification  is  given,  and 
while  it  remains  in  effect,  only  one 
landing  of  widow  rockfish  above  3,000 
pounds  (round  weight)  may  be  made  per 
vessel  in  that  two-week  period.  "Two- 
week  period"  means  14  consecutive 
days  beginning  0001  hours  Wednesday 
and  ending  2400  hours  Tuesday,  local 
time.  Notification  procedures  for 
biweekly  landings  of  widow  rockfish  are 
the  same  as  for  yellowtail  rockfish  and 
the  Sebastes  complex  of  rockfish,  and 
are  repeated  at  the  end  of  this  Federal 
Register  notice. 

(3)  There  is  no  limit  on  the  number  of 
landings  of  widow  rockfish  under  3,000 
pounds. 

(4)  Unless  retenfion  or  landing  of 
widow  rockfish  has  been  prohibited,  a 
that  has  landed  its  weekly  (or  biweekly) 
limit  may  continue  to  fish  on  the  next 
week's  (or  two  weeks')  limit  so  long  as 
the  fish  are  not  landed  (offloaded)  until 
the  next  legal  one  week  (or  two  week) 
period. 

(5)  The  fishery  management  area  for 
this  species  is  the  Exclusive  Economic 
Zone  (EEZ)  off  the  coasts  of 
Washington.  Oregon,  and  California 
between  3  and  200  nautical  miles  (rmi) 
offshore,  and  bounded  on  the  north  by 
the  Provisional  International  Boundary 
between  the  United  States  and  Canada, 
and  bounded  on  the  south  by  the 
International  Boundary  between  the 
United  States  and  Mexico  However,  all 
widow  rockfish  possessed  0-200  nm 
offshore  of,  or  landed  in,  Washington, 
Oregon  or  California  are  presumed  to 
have  been  taken  and  retained  from  0- 
200  nm  offshore  of  Washington,  Oregon, 
or  California  unless  otherwise 


demonstrated  by  the  person  in 
possession  of  those  fish. 

Sablefish 

Two  major  gear  groups  harvest 
sablefish  off  Washington,  Oregon,  and 
California.  The  nontrawl  or  fixed  gear 
(predominantly  pot  and  longline)  fleet 
generally  targets  on  sablefish  with  httle 
bycatch.  The  trawl  fleet  catches 
sablefish  jointly  with  other  species  in  its 
multispecies  operations.  Sablefish 
sometimes  is  the  predominant  species  in 
a  single  trawl  haul,  but  the  extent  of 
targeting  is  not  known. 

The  1989  OY  for  sablefish  is  a  range 
from  10.400  to  11,000  mt,  and  is  higher 
than  the  ABC  of  9.000  mt.  The  OY  was 
intended  to  gradually  reduce  the 
biomass  over  a  5-7  year  period  to  the 
level  that  is  expected  to  produce  the 
maximum  sustainable  yield  (MSY)  of 
8.200  rat  with  minimal  disruption  to  the 
industry.  At  the  November  1988  Council 
meeting,  the  GMT  stated  that,  if  no 
restrictions  were  imposed  in  1989,  the 
harvest  of  sablefish  could  be  at  least  as 
high  as  24.500  mt,  the  highest  landings 
on  record,  and  more  than  2.5  times  the 
ABC.  Landings  of  this  magnitude  would 
bring  the  biomass  below  the  level  that 
would  produce  MSY  in  one  year  and 
would  greatly  increase  the  likelihood  of 
biological  stress  on  the  sablefish 
resource. 

To  prevent  biological  stress,  effective 
January  1, 1989  (54  FR  299,  January  5. 
1989),  the  sablefish  resource  was 
allocated  between  the  trawl  and 
nontrawl  fisheries,  and  trip  limits  were 
imposed  in  an  attempt  to  stretch  the 
trawl  sablefish  fishery  throughout  the 
year.  These  limits  were  intended  to 
minimize  the  fishing  mortality  above 
OY,  and  prevent  discards  and  waste  of 
sablefish  unavoidably  caught  in  the 
multispecies  trawl  fishery  after  the 
sablefish  quota  is  reached.  Twenty-two 
metric  tons  first  were  subtracted  from 
10,400  mt  (the  low  end  of  the  OY  range) 
to  accommodate  the  expected  harvest  of 
sablefish  by  the  Makah  Indian  tribe.  The 
remainder  was  allocated  5,397  mt  (52 
percent)  for  the  trawl  fishery  and  4.981 
mt  (48  percent)  for  the  nontrawl  fishery. 
A  600  mt  buffer  (the  difference  between 
the  low  and  high  ends  of  the  OY  range) 
also  was  established  to  provide  for 
uncertainties  in  landings  projections  and 
bycatch  needs,  and  to  allow  small 
fisheries  to  continue  after  the  gear 
quotas  are  reached.  Trip  limits  were 
recommended  for  both  trawl  and 
nontrawl  fisheries  to  avoid  reaching 
their  respective  quotas  before  the  end  of 
the  year.  The  trip  limit  for  trawl-caught 
sablefish  was  1.000  pounds  or  45  percent 
(by  weight)  of  the  deepwater  complex. 
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whichever  is  greater.  The  deepwater 


(2)  increase  the  trawl  quota  by  1,000  mt 
1400  mt  from  the  nontrawl  quota  and  600 


quarter  of  1987  when  no  fishing 
restrictions  were  in  effect  (except  for 
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(1)  1989  Management  Goal.  The 
sablefish  fishery  will  be  managed  to 


weight)  may  be  made  per  vessel  m  that 
two-week  period.  'Two-week  penod  ' 


(b)  Nontrawl  gear. 

fi)  A  trio  limit  of  100  Dounds  will  be 
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whichever  is  greater.  The  deepwater 
complex  consists  of  sablefi.sh.  Dover 
sole,  thomyheads.  and  arrowtooih 
flounder.  The  Council  also 
recommended  extending  the  nontrawl 
season  by  imposing  a  trip  limit  of  100 
pounds  when  the  quota  is  almost 
reached.  This  will  allow  nontrawl 
vessels  to  land  small  amounts  of 
sablefish  caught  incidentally  while 
fishing  for  other  species 

At  the  Apnl  3-7,  1989  meeting  of  the 
Council,  the  GVfT  advised  that  780  mt  of 
Sablefish  had  been  landed  by  nontrawl 
gear  through  March  25.  1989.  Based  on 
observed  and  expected  landing  rates, 
the  GVfT  projected  that  the  nontrawl 
quota  will  be  reached  by  June  27,  1989 
For  the  most  part,  the  nontrawl  fishery 
has  preferred  early  closure  of  its 
directed  fishery  rather  than  a  prolonged 
season.  Because  it  is  a  fairly  selective 
target  fishery,  imposition  of  the  100 
pound  trip  limit,  or  closure  of  the 
fishery,  will  not  result  m  large  a.mounts 
of  sablefish  being  unavoidably  caught 
and  discarded  while  fishing  for  other 
species. 

This  is  not  the  case  for  the 
multispecies  trawl  fishery  The  CNfT 
advised  that  1,052  mt  had  been  landed 
through  March  25,  1989.  and  projec'ed 
that  the  trawl  quota  would  be  reijched 
on  September  21. 1989  Even  though 
landings  of  sablefish  would  be 
prohibited  when  the  trawl  quota  is 
reached,  about  2.000  mt  of  unavoidable 
catches  of  sablefish  would  continue  to 
be  taken  in  the  multispecies  trawl 
fishery.  Although  part  of  this  2,000  mt 
overage  could  be  accommodated  by  the 
600  m.t  buffer  (the  difference  between 
the  low  and  high  ends  of  the  OY  range), 
about  1.400  mt  would  be  harvested 
above  the  upper  end  of  the  OY  range, 
discarded,  and  wasted.  Therefore, 
prohibiting  the  retention  of  sablefish 
when  the  trawl  quota  is  reached,  or 
even  reducing  the  sablefish  trip  limit 
without  reducing  the  catch  of  the 
multispecies  complex,  is  not  likely  to 
substantially  reduce  the  fishing 
mortality  of  sablefish.  It  would  only 
result  in  the  continuing  catch  and 
discard  of  sablefish.  The  Council 
considered  shortening  the  5-7  yp-^r 
schedule  for  reaching  MSY  by 
increasing  the  OY.  but  it  did  not  do  so 
because  the  risk  of  overfishing  would  be 
increased.  The  subsequent  abrupt 
reduction  in  fishing  levels  when  the 
MSY  level  of  8,200  mt  was  reached 
v^ou!d  be  extremely  disruptive  to  the 
fishing  industry.  Consequently,  the 
Council  recommended  the  following 
adjustments  to  the  management 
measures  currently  m  effect:  (1) 
Decrease  the  nontrawl  quota  by  400  mt; 


12i  increase  the  trawl  quota  by  1.000  mt 
140(J  mt  from  !he  nontrawl  quota  and  600 
mt  from  the  buffer);  (3)  reduce  fishing  on 
the  deepwater  complex  as  a  whole  in 
hope  of  a  1.000  mt  decrease  in  the  catch 
of  sablefish.  and  (4)  restrict  the 
proportion  of  sablefish  in  landings  of  the 
deepwater  complex. 

The  Council's  rationale  for  restricting 
the  deepwater  complex  harvest  relies  on 
the  best  available  scientific  information, 
which  indicates  that  sablefish  are 
unavoidably  caught  while  fishing  for  the 
complex.  Tlnus.  the  Council  was  left  with 
no  realistic  alternative  to  prevent  the 
excessive  harvest,  discard,  and  waste  of 
sablefish  except  to  constrain  the  harvest 
of  the  complex  itself  This  is  not 
unprecedented  as.  for  example,  landings 
of  the  Sebastes  complex  of  rockfish 
have  been  reduced  since  1983  to  avoid 
overfishing  yellowtail  rockfish. 

The  Council  recommended  the 
following  trawl  trip  limit  on  the 
deepwater  complex.  Only  one  landing 
above  4.000  pounds  of  the  deepwater 
complex  is  allowed  in  a  one-week 
period.  That  landing  cannot  exceed 
30.000  pounds  of  the  deepwater  complex 
and  cannot  contain  more  than  25 
percent  sablefish.  Biweekly  and  twice- 
weekly  trip  limit  options  are  to  be 
available,  as  for  the  Sebastes  complex 
of  rockfish.  so  that  60,000  pounds  of  the 
deepwater  complex  may  be  landed  once 
every  two  weeks,  or  15, (XX)  pounds  of 
the  deepwater  complex  may  be  landed 
twice  in  one  week,  if  the  proper  state 
authorities  are  notified  according  to 
state  laws  and  regulations  (repeated  at 
the  end  of  this  notice)  There  is  no  limit 
on  the  number  of  landings  of  the 
deepwater  complex  less  than  4.000 
pounds.  However,  if  less  than  4.000 
pounds  of  the  deepwater  complex  is 
landed,  the  trip  limit  for  sablefish  is 
1.000  pounds. 

The  Council  also  recom.mended  that 
the  poundage  and  frequency  limits  on 
the  deep  water  complex  be  removed  the 
last  quarter  of  the  year,  but  the  trip  limit 
for  sablefish  remain  at  1  000  pounds  or 
25  percent  of  the  deepwater  complex. 
whichever  is  greater  Accordingly,  if  the 
trawl  allocafion  or  OY  has  not  been 
reached  or  is  not  imminent,  the  trip 
limits  on  the  deepwater  complex  will  be 
removed  on  October  4, 1989. 
incorporating  the  fishing  week  which 
falls  on  the  beginning  of  the  fourth 
quarter.  Because  this  specific  trip  limit 
has  never  before  been  used,  it  is  not 
certain  whether  trawl  landings  will  be 
sufficiently  reduced  to  avoid  reaching 
the  trawl  quota  in  1989. 

The  trawl  trip  limit  was  derived 
primarily  from  the  fish  ticket  data  from 
Oregon  and  California  for  the  second 


quarter  of  1987  when  no  fishing 
restrictions  were  in  effect  (except  for 
sablefish  smaller  than  22  inches).  These 
data  indicated  that  approximately  8 
percent  of  the  trawl  trips  containing  the 
deepwater  complex  were  greater  than 
30,000  pounds.  Therefore  the  trawl  trip 
limit  will  eliminate  the  very  large  trips 
greater  than  30.000  pounds.  The  25 
percent  limit  on  sablefish  is  the 
approximate  coastwide  average 
incidence  of  sablefish  in  a  trip.  Because 
the  25  percent  limit  is  based  on  an 
average,  some  discards  of  sablefish  are 
likely  to  occur.  There  is  no  limit  on  the 
number  of  landings  less  than  4,000 
pounds  of  the  deepwater  complex  so 
that  boats  that  have  little  or  no  sablefish 
on  board  are  not  unduly  restricted.  The 
1.000  pound  limit  for  sablefish  is 
intended  to  allow  small  catches  to  be 
landed  without  encouraging  targeting. 

Because  the  nontrawl  quota  is 
reduced  by  400  mt,  the  nontrawl  fishery 
will  probably  close  earlier  than  late  June 
if  current  landing  rates  continue. 
However,  a  trip  limit  of  100  pounds  will 
be  imposed  on  a  date  to  be  determined 
by  the  GMT  when  approximately  200  mt 
of  the  nontrawl  allocation  is  remaining. 
This  trip  limit  is  intended  to  eliminate 
most  target  fishing  and  accommodate 
small  fisheries  that  operate  later  in  the 
year.  The  size  limit  for  sablefish  smaller 
than  22  inches  will  no  longer  apply 
when  the  100  pound  trip  limit  is 
imposed. 

The  GMT  will  monitor  landings  and 
recommend  trip  limit  changes  necessary 
to  meet  the  trawl  and  nontrawl  quotas. 
Additional  fishing  restrictions  may  be 
imposed  if  needed  to  avoid  exceeding 
these  quotas,  minimize  discards,  and 
provide  for  equitable  use  of  the 
resource. 

If  total  landings  reach  11,000  mt.  the 
upper  end  of  the  OY  range,  all  further 
landings  of  sablefish  will  be  prohibited. 

Accordingly,  only  the  provisions 
announced  in  paragraphs  1.  3,  4  (a)  and 
(b)  at  53  FR  299  (January  5, 1989),  and 
references  to  those  paragraphs,  are 
changed.  The  other  provisions  remain  in 
effect,  including  the  coastwide  trip  limits 
for  sablefish  smaller  than  22  inches  (so 
that  under  the  25  percent  trawl  trip  limit, 
no  more  than  5,000  pounds  may  be 
sablefish  smaller  than  22  inches,  and 
under  the  1,000  pound  trip  limit,  all 
sablefish  may  be  smaller  than  22 
inches). 

Secretarial  Action;  The  Secretary 
concurs  with  the  Council's 
recommendations  and,  pursuant  to 
I  663.22(a)(3),  herein  adjusts  the 
management  measures  at  50  CFR 
663.27(b)(3)  and  at  53  FR  299  (January  5, 
1989)  as  follows; 


(1)  1989  Management  Goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  OY  range  of  10,400-11,000 
mt  in  1989.  If  11,000  mt  (the  upper  end  of 
the  OY  range)  is  reached,  further 
landings  of  sablefish  will  be  prohibited 
until  January  1, 1990. 

(2)  Makah  Tribal  Fishery.  Twenty-two 
metric  tons  is  iiet  aside  for  the  Makah 
Indian  tribe.  This  amount  is  not  a  quota 
and  landings  by  the  Makah  tribal  fishery 
will  not  be  prohibited  unless  11.000  mt 
of  sablefish  have  been  landed. 

(3)  Gear  Allocations.  After  22  mt  for 
the  Makah  Indian  tribe  is  subtracted 
from  11.000  mt,  the  remaining  10,978  mt 
is  allocated  6,397  mt  for  the  trawl  fishery 
and  4,581  mt  for  the  nontrawl  fishery. 

(4)  Trip  and  Size  Limits, 
(a)  Trawl  gear. 

(i)  Weekly  trip  limit.  Except  for  the 
biweekly  and  twice-weekly  trip  limits 
provided  in  paragraphs  (4)(a)(ii)  and 
(iii),  no  more  than  30,000  pounds  of  the 
deepwater  complex  (including  no  more 
than  1,000  pounds  or  25  percent  of 
sablefish.  whichever  is  greater)  may  be 
taken  and  retained,  possessed,  or 
landed,  per  vessel  per  fishing  trip  in  a 
one-week  period.  "One-week  period" 
means  seven  consecutive  days 
beginning  0001  hours  Wednesday  and 
ending  2400  hours  Tuesday,  local  time. 
Only  one  landing  above  4,000  pounds  of 
the  deepwater  complex  may  be  made 
per  vessel  in  that  one-week  period. 
There  is  no  limit  on  the  number  of 
landings  less  than  4,000  pounds  of  the 
deepwater  complex. 

(A)  "Deepwater  complex"  means 
sablefish  [Anoplopoma  fimbria],  Dover 
sole  [Microstomus  pacificus). 
thomyheads  [Sebastolobus  spp.),  and 
arrowtooth  flounder  [Atheresthes 
stomias). 

(B)  Percentages  apply  only  to  legal 
fish  on  board.  Legal  fish  means 
groundfish  taken  and  retained, 
possessed,  or  landed  in  accordance  with 
the  provisions  of  50  CFR  Part  663,  the 
Magnuson  Act,  any  notice  issued  under 
Subpart  B  of  Part  663,  or  any  other 
regulation  or  permit  promulgated  under 
the  Magnuson  Act. 

(ii)  Biweekly  trip  limit  option.  If  the 
fishery  management  agency  of  the  state 
where  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220-44- 
050:  OAR  635-04-033:  CF&GCA  7652).  no 
more  than  60,000  pounds  (round  weight) 
of  the  deepwater  complex  (including  no 
more  than  25  percent  or  1,000  pounds  of 
sablefish,  whichever  is  greater)  may  be 
taken  and  retained,  possessed,  or 
landed  per  vessel  per  fishing  trip  in  a 
two-week  period.  After  notification  is 
given,  and  while  it  remains  in  effect, 
only  one  landing  of  the  deepwater 
complex  above  4,000  pounds  (round 


weight)  may  be  made  per  vessel  in  that 
two-week  period.  'Two-week  period  ' 
means  14  consecutive  days  beginning 
0001  hours  Wednesday  and  ending  2400 
hours  Tuesday,  local  time.  Notification 
procedures  for  biweekly  landings  of  the 
deepwater  complex  are  the  same  as  for 
the  Sebastes  complex  of  rockfish.  and 
are  repeated  at  the  end  of  this  Federal 
Register  notice. 

(iii)  Twice-weekly  trip  limit  option,  if 
the  fishery  management  agency  of  the 
state  where  the  fish  will  be  landed  is 
notified  as  required  by  state  law  (WAC 
220-44-050:  OAR  635-04-033  CF^CCA 
7652).  no  more  than  15.000  pounds 
(round  weight)  of  the  deepwater 
complex  (including  no  more  than  25 
percent  or  1.000  pounds  of  sablefish. 
whichever  is  greater)  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip.  After  notification 
is  given,  and  while  it  remains  in  effect, 
only  two  landings  of  the  deepwater 
complex  above  4,000  pounds  (round 
weight)  may  be  made  per  vessel  in  that 
one-week  period.  "One-week  period" 
means  seven  consecutive  days 
beginning  0001  hours  Wednesday  and 
ending  2400  hours  Tuesday,  local  time. 
Notification  procedures  for  twice- 
weekly  landings  of  the  deepwater 
complex  are  the  same  as  for  the 
Sebastes  complex  of  rockfish,  and  are 
repeated  at  the  end  of  this  Federal 
Register  notice. 

Note:  Twenty-five  percent  of  the  deepwater 
complex  [including  sablefish)  is  equivalent  to 
33.333  percent  of  all  legal  fish  on  board  in  the 
deepwater  complex  other  than  sablefish. 

(iv)  Of  those  sablefish  taken  with 
trawl  gear  under  paragraphs  (4)(a)(i), 
(ii),  and  (iii)  above,  no  more  than  5,(X)0 
pounds  of  sablefish  smaller  than  22 
inches  (total  length)  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  tnp. 

(v)  If  the  trawl  quota  or  OY  has  not 
been  reached  or  is  not  imminent,  the 
overall  poundage  and  trip  frequency 
limits  for  the  deepwater  complex  will  be 
removed  on  October  4, 1989  As  a  result, 
the  tnp  frequency  limit  for  sablefish  also 
will  be  removed,  and  weekly,  biweekly, 
and  twice-weekly  trip  limits  will  no 
longer  apply.  However,  the  trip  limit  on 
sablefish  m  paragraph  4(aKl)  (1,000 
pounds  or  25  percent  of  the  deepwater 
complex,  whichever  is  greater,  per 
vessel  per  trip),  and  the  size  limit  in 
paragraph  41aj(iv)  (which  specifies  that 
no  more  than  5,000  pounds  of  the 
sablefish  taken  under  paragraph  4(a)(1) 
may  be  smaller  than  22  inches)  and  all 
other  provisions  announced  in  this 
notice  and  pertaining  to  sablefish  will 
remain  in  effect  until  modified, 
superseded,  or  rescinded. 


(b)  Nontrawl  gear. 

(i)  A  trip  limit  of  100  pounds  will  be 
imposed  when  approximately  200  mt  of 
the  nontrawl  allocation  is  remaining. 
This  trip  limit  will  be  announced  in  a 
separate  Federal  Register  notice. 

(ii)  For  sablefish  smaller  than  22 
inches  (total  length)  caught  with 
nontrawl  gear,  no  more  than  1,500 
pounds  or  three  percent  (by  weight)  of 
all  legal  sablefish  on  board,  whichever 
is  greater,  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per 
fishing  trip.  For  processed  ("headed") 
sablefish.  see  peiragraph  (d). 

(c)  Total  length  is  measured  from  the 
tip  of  the  snout  (mouth  closed)  to  the  tip 
of  the  tail  (pinched  together)  without 
mutilation  of  the  fish  or  the  use  of 
additional  force  to  extend  the  length  of 
the  fish. 

(d)  For  processed  ("headed") 
sablefish, 

(i)  The  minimum  size  limit  is  15.5 
inches  measured  from  the  origin  of  the 
first  dorsal  fm  (where  the  front  dorsal 
fin  meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact:  and, 

(ii)  The  product  recovery  ratio  (PRR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  is  used  to  convert 
the  processed  weight  to  round  weight 
for  purposes  of  applying  the  trip  limit 

Note:  The  Federal  trip  limit  for  processed 
("headed")  sablefish  is  based  on  the  product 
recovery  ratios  (PRRs)  used  by  Washington. 
Oregon,  or  California,  as  in  the  past.  It  should 
be  noted  that  the  state  PRRs  may  differ  and 
fishermen  should  contact  fishery  enforcement 
officials  in  the  state  where  the  fish  will  be 
landed  to  determine  that  state's  official  PRR. 

(e)  No  sablefish  may  be  retained 
which  is  in  such  condition  that  its  length 
has  been  extended  or  cannot  be 
determined  by  the  methods  stated 
above. 

(5)  The  fishery  management  area  for 
these  species  is  the  EEZ  off  the  coasts  of 
Washington.  Oregon,  and  California 
between  3  and  200  nm  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  However,  all  fish  in  the 
deepwater  complex  possessed  0-200  nm 
offshore  of,  or  landed  in.  Washington. 
Oregon,  or  California  are  presumed  to 
have  been  taken  and  retained  from  O- 
200  nm  offshore  of  Washington,  Oregon, 
or  California  unless  othenvise 
demonstrated  by  the  person  in 
possession  of  those  fish. 
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(6)  Pursuant  to  §  663,22!alf3).  the 
regulations  at  §  663  2"ib;i3'  are  ad;usfed 
until  further  no'^ce 

(7]  .Nontraw!  (fixed)  gear  includes  set 
nois  (gdl  and  trammel  nets),  traps  or 
po's,  longhnes,  commercial  vertical 
hook-and-lme  gear,  troll  gear 

(61  Trawl  gear  includes  bot'om  trawls, 
roller  or  bobbin  trawls,  pelagic  trawls. 
and  shrimp  trawls. 

\9]  .Ml  weights  and  percentages  of  Fsh 
f^n  board  are  based  on  round  weights  If 
sdblefish  are  processed,  refer  to 
paragraph  {4)(d)  for  conversion  to  round 
weight. 

.Sotifications  for  Biweekly  and  Twicp- 
VVeekly  Trip  Limit  Options 

Notifications  for  biweekly  and  twice- 
weekly  tnp  limit  options  for  the 
Sebastes  complex  of  rockf.sh  and 
yellowtail  rockfish  already  are  in  effect, 
as  required  by  state  law  Notification 
procedures  for  widow  rockfish  ifor  th»^ 
biweekly  option)  and  sablefish  (for 
biweekly  and  twice-weekly  optionsl, 
also  required  by  state  law,  are  identical 
The  notification  procedures  are  repea'ed 
here. 

B:-A-eek!y  tnp  hmi:  op':ons  As 
required  by  state  law,  the  fishery 
management  agency  of  the  state  where 
the  fsh  will  be  landed  (Washington. 
Oregon,  or  California]  must  receive  a 
written  notice  decidring  intent  of  the 
vessel  owner  or  operator  to  use  the 
biweekly  limits  b'.'fore  the  first  day  of 
the  first  two-week  period  m  which  such 
landings  are  to  occur.  The  notice  is 
binding  for  subsequent  consecutive  tw^o- 
week  per.ods  until  revoksd  m  writing, 
addressed  to  the  appropriate  state 
agency,  pnor  to  the  two-week  period  in 
which  the  rescission  is  to  occur. 

Tw:ce-weekly  trip  limit  options.  As 
required  by  state  law,  the  fishery 
management  agency  of  the  state  where 
the  fish  wii!  be  landed  (Washmg'cn. 
Oregon,  or  California)  must  receive  a 
written  notice  declaring  intent  of  the 
vessel  owner  or  operator  to  use  the 
twice-weekly  limits  before  the  first  day 
of  the  first  one-week  penod  in  which 
s  ich  landings  are  to  occur.  The  notice  is 
binding  for  subsequent  consecutive  one- 
week  penods  until  revoked  in  writing, 
addressed  to  the  appropriate  state 
agency,  pnor  to  the  one-week  peinod  in 
which  the  rescission  is  to  occur. 

Addresses.  Notifications  m^^'  b" 
submitted  to  the  Oregon  Depcjr'niH'nt  of 
Fish  and  Wildlife,  Marine  Regional 
Office.  Marine  Science  Drive,  Building 
No,  3.  Newport.  OR  98365,  telephone 
503-a67^741,  P.O.  Box  5430.  Charleston, 
OR  97420,  telephone  SOJ-Sflti-SDlni  53 
Portway  Street,  Astoria,  OR  97103. 
telephone  503-325-2462,  or  to  the 
Wash  ngtcn  Department  of  Fisheries, 


115  General  Administration  Building, 
Olympia,  WA  98504.  telephone  206-753- 
6623;  or  to  the  California  Departm.ent  of 
Fish  and  Game,  Branch  Office,  619 
Second  Street.  Eureka,  CA  95501, 
telephone  707-445-6499. 

Inseason  Adjustments 

A;  subsequent  meetings,  the  Council 
will  review  the  best  data  available  and 
recommend  modifications  to  these 
management  measures  if  appropnate 
The  Council  intends  to  examine  the 
progress  of  these  fisheries  during  the 
year  in  order  to  avoid  overfishing  and  to 
extend  the  fisheries  as  long  as  possible 
throughout  the  year. 

Other  Fisheries 

Retention  of  widow  rockfish  and 
sablefish  by  foreign  processing  vessels 
is  limited  by  incidental  percentage  limits 
established  under  50  CFR  611  "0, 

U.S.  vessels  operating  untier  an 
^■xperimental  fishing  p^'^^lit  issued 
under  .50  CFR  663.10  also  are  subiect  to 
these  restrictions  unless  otherwise 
provided  in  the  permit. 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ndgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  ere  663.28.  If  fishing  for  groundfish 
and  pink  shnmp  spot  or  ndgeback 
prawns  m  the  same  fishing  trip,  the 
groundfish  regulations  in  this  notice 
apply. 

Classification 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  addresses)  during  business 
hours  until  the  eni  of  the  comment 
period. 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
in  accordance  with  the  National 
Environmental  Policy  Act  INEPA].  The 
alternative  and  environmental  impacts 
of  this  Notice  of  Fishing  Restrictions  are 
not  significantly  different  than  those 
considered  in  the  EIS  for  the  l-'MP. 
Therefore  this  action  is  categoncally 
excluded  from  the  NEPA  requirements 
to  prepare  an  Environmental 
Assessment  in  accordance  with 
paragraph  5a(3)  of  the  NOAA  Directives 
Manual  02-10  because  the  alternatives 
and  their  impacts  have  not  changed 
significantly. 

These  actions  are  taken  under  the 
authority  of  50  CFR  663.22  and  663.23, 
and  are  in  compliance  with  Executive 
Order  12291.  The  actions  are  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 


and  do  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  biweekly  and  twice-weekly  trip 
limit  options  are  required  by  state  law 
and  do  not  represent  an  additional 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  These  notifications  are 
voluntary,  and  benefit  the  fishermen  by 
minimizing  the  impact  on  their  normal 
fishing  operations  by  providing  the 
choice  of  making  smaller,  shorter  tnps 
or  larger,  longer  trips  than  under  the 
weekly  trip  limits.  Notifications  are 
submitted  to  the  appropriate  state 
fishery  management  agency,  not  to  the 
Federal  government.  The  notification 
procedures  in  this  Federal  Register 
notice  for  biweekly  and  twice-weekly 
trip  limit  options  are  the  same  as  those 
already  in  effect  for  landings  of  the 
Sebastes  complex  and  yellowtail 
rockfish. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impracticable,  unnecessary, 
or  contrary  to  public  interest.  Section 
663.23  also  states  that  any  notice  issued 
under  this  section  will  not  be  effective 
until  30  days  after  publication  in  the 
Federal  Register,  unless  the  Secretary 
finds  and  publishes  with  the  notice  goi.'d 
cause  for  an  earlier  effective  date.  If 
unrestricted,  catches  unquestionably 
will  exceed  the  OYs  for  widow  rockfish 
and  sablefish  in  1989,  increasing  the 
likelihood  of  biological  stress  on  those 
stocks.  Prompt  action  to  limit  these 
fishing  rates  is  necessary  to  protect  the 
widow  rockfish  and  sablefish  stocks  and 
alleviate  the  necessity  for  fishery 
closures  before  the  end  of  1989.  Fishing 
rates  are  higher  than  expected  at  the 
beginning  of  the  year.  Delay  in 
implementation  of  these  actions  most 
likely  would  result  in  an  even  more 
accelerated  rate  of  landings  by 
fishermen  anticipating  more  restrictive 
limits.  If  landings  are  substantially 
increased,  the  projections  made  by  the 
GMT  will  not  be  valid  and  the 
management  measures  set  forth  in  this 
notice  will  not  adequately  slow  the 
fishery.  As  a  result,  additional,  mort" 
restrictive  measures  would  need  io  be 
imposed.  Consequently,  further  delay  of 
these  actions  is  impracticable  and 
contrary  to  the  public  interest,  and  these 
actions  are  taken  in  final  form  effective 
Apnl  26,  1989. 

The  public  has  had  opportunity  to 
comment  on  these  management 


measures.  The  public  participated  in  the 
Groundfish  Select  Group,  GMT, 
Groundfish  Advisory  Subparcl.  and 
Council  meetings  in  March  and  Apr;! 
1989  that  generated  the  management 
actions  endorsed  by  the  Council  and  the 
Secretary.  Further  public  com.ments  will 
be  accepted  for  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing.  Foreign 
relations. 

.-Vuthority:  16  U.S.C.  1801  et  seq. 
Dated;  Apnl  26.  1989. 
Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries, 
Conser\-ation  and  Management,  Notional 
Marine  Fisheries  Senice. 
[FR  Doc.  89-10440  Filed  4-:f>-69;  5:04  pm] 
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that  time  that  sweatbox-stored  raisins 
tended  to  shrink  and  Iosp  mnictnro 


itti>b,: 


(bjdj.  (b)(2)  and  (bl(3),  respectively; 
redesiBnating  paragraph  (d)  to  fc): 


entities.  Pursuant  to  5  U.S.C.  605(b),  the 

Adminifltrntnr  nf  t>i0  Aanfiiltii«>l 
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Proposed  Rules 


ThM   86Cton   of   tt^   FEDERAL   REGISTER 
contains  notices  to  tfie  pobtic  oi  the 
proposed  Issuance  o<  ojtes  an<3 
regulations.  The  purpose  of  these  notx^es 
rs  to  gjve  irlerested  persons  an 
oppoftunrty  to  participate  m  the  rule 
maJung  pnor  to  the  adoptrcn  of  the  firaJ 
oiles. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  989 

(Docket  Na  r^-«*-029Pfl) 

Ralalns  Produced  From  Grapes  Grown 
In  California;  Change  to  the 
Administrative  Rules  and  Regulations 
Regarding  the  Deletion  of  a  1  Percent 
Shrlnluge  Factor 

agency:  Agricultural  Marketing  Service, 

USDA. 

Acnow:  Proposed  rule. ' 

summary:  This  proposed  rule  invites 
comments  on  a  change  to  the 
administrative  rules  and  regulations  of 
the  California  raisin  marketing  order. 
This  action  would  eliminate  a  \  percent 
s.^j^nkage  factor  granted  to  handlers  on 
reserve  pool  tonnage.  This  action  would 
also  eliminate  the  provision  for  any 
additional  allowance  for  shrinkage  in 
weight  for  raisins  held  beyond  the  crop 
year  of  acquisition.  This  change  was 
recommended  by  the  Raisin 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order,  because  a 
study  indicates  that  stored  raisins  no 
longer  tend  to  lose  weight 
OATl:  Comments  must  be  received  by 
lune  1. 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concemirig  this  proposal  to:  Docket 
Clerk.  Fruit  and  Vegetable  Divisioa 
A\iS,  USDA.  Room  2525-S,  P  0.  Box 
96456,  Washington.  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  Lhe  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
PaL-icia  A  Petrella,  Marketing 
Specialist,  Marketing  Order 
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Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USD.A,  Room 
252VS,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  niie  is  issued  under  Marketing 
-Agreement  and  Order  No.  989  (7  CFR 
Part  989),  both  as  amended,  reg^alating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  -under 
E-xecutive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

i^ursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agncuitural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
reg-ildtory  actions  to  the  scale  of 
busmess  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  m  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
onentation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  the  raisin  marketing  order,  and 
approximately  5.000  producers  in  the 
regulated  area.  Small  agncuitural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agncuitural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500.1300.  The  maionty  of  handlers  and 
producers  of  Cahfomia  raisins  may  be 
classified  as  small  entities. 

Th:s  proposed  rule  invites  comments 
on  a  change  to  the  administrative  rules 
and  regulations  of  the  raisin  marketing 
order.  This  action  was  recommended  by 
the  Committee  on  August  12. 1988,  by  a 
44  to  2  vote. 

The  marketing  order  authorizes,  for 
the  total  annual  California  raisin  crop, 
the  establishment  of  final  free  and 


reserve  percentages  for  volume 
regulation  ptirposes.  Raisins  in  the 
reserve  percentage  category  must  be 
held  by  handlers  in  a  reserve  pool  on 
handlers'  premises  for  the  account  of  the 
Committee.  The  proposed  change  would 
eliminate  a  1  percent  shrinkage 
allowance  for  normal  and  natural 
shrinkage  in  weight  that  is  applied  to 
reserve  pool  tonna^  held  by  handlers 
on  the  Saturday  nearest  to  May  1  of 
each  crop  year.  The  shrinkage  factor 
was  originally  designed  to  compensate 
for  lost  weight  of  stared  raisins  due  to 
moisture  loss.  This  proposed  change 
would  also  eliminate  any  additional 
allowance  for  shrinkage  in  weight  that 
might  be  granted  by  the  Committee  for 
raisins  held  beyond  the  end  of  the  crop 
year  of  acquisition. 

Raisins  are  usually  stored  outdoors  on 
handlers'  premises.  Storage  bins  or 
sweatboxes  are  organized  into  rows  and 
stacked  into  columns  and  then  covered 
with  plastic  to  protect  them  from  the 
weather.  The  Committee  weighs  reserve 
pool  raisins  by  taking  an  average  weight 
of  bins  and  multiplying  that  number  by 
the  number  of  bins  in  the  stacks. 

The  order  provides,  pursuant  to 
S  989.66(b)(1),  that  handlers  are  not  to 
be  held  responsible  for  natural 
deterioration  and  shrinkage  of  raisins 
held  in  the  reserve  pool  for  the  account 
of  the  Committee.  Therefore. 
S  989.166(a)  was  put  into  effect  on  July 
19, 1950  (15  FR  4580)  under  the  authority 
provided  in  the  order.  Currently, 
S  989,166(a)  provides  that  handlers  are 
entitled  to  a  shrinkage  allowance  so  that 
they  are  granted  a  credit  for  normal  and 
natural  shrinkage  in  weight  of  1  percent 
of  the  original  natural  condition  weight 
of  reserve  pool  raisins  acquired  by  the 
handler  during  a  crop  year  and  held 
through  May  1  of  the  same  crop  year. 
The  Committee  therefore  deducts  1 
percent  of  the  natural  condition  weight 
of  reserve  pool  raisins  on  handlers' 
premises  which  are  still  being  held  in 
storage  on  the  Saturday  nearest  to  May 
1  to  take  into  accoimt  shrinkage  or  loss 
of  moisture  during  such  storage.  In 
practice,  the  handlers  are  thus 
responsible  for  rettuTiing  99  percent  of 
the  weight  in  raisins  Ihey  receive  into 
their  reserve. 

When  the  1  percent  shrinkage  factor 
was  first  implemented  in  1950,  most  of 
the  Lndustry  used  sweatboxes 
(approximately  175  pounds  net  weight) 
for  storing  raisins.  The  industry  found  at 


that  time  that  sweatbox-stored  raisins 
fended  to  shrink  and  lose  moisture 
during  extended  periods  of  storage. 
Since  the  implementation  of  the  1 
percent  shrinkage  factor,  however,  the 
vast  majority  of  the  industry  has 
adopted  the  use  of  bins  (approximately 
2.000  pounds  net  weight)  rather  than 
sweatboxes  (approximately  175  pounds 
net  weight).  The  Committee  has 
indicated  that  approximately  95  percent 
of  this  year's  crop  was  delivered  in  bins. 
Additionally,  the  Committee  recently 
conducted  a  survey  which  indicated  that 
reserve  pool  raisins  stored  in  bins  and 
sweatboxes  actually  gain  rather  than 
lose  moisture  through  extended  storage 
periods.  To  conduct  this  survey,  the 
Committee  randomly  weighed  raisin 
bins  and  sweatboxes  from  different 
handlers'  processing  plants  which  were 
being  transferred  to  other  handlers' 
premises. 

Therefore,  the  Committee  has 
recommended  the  deletion  of  the  1 
percent  shrinkage  factor  and  the 
provision  to  grant  any  allowance  for 
shrinkage  for  reserves  held  beyond  the 
end  of  the  crop  year. 

These  changes  would  increase 
payments  to  equity  holders  (growers)  in 
the  reserve  pool  since  the  1  percent 
shrinkage  allowance  would  no  longer  be 
deducted  from  the  natural  condition 
weight  of  reserve  pool  raisins. 
Therefore,  producers  would  be  likely  to 
receive  larger  payments  because  there 
would  be  more  toimage  available  in  the 
reserve  pool. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

List  of  Subjects  in  7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  orders.  Raisins. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  989  is  proposed  to 
be  amended  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat.  31.  as 
amended.  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Section  989.166  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  {b)(l)  and  (b)(2)  as  (a)(1)  and 
(a)(2),  respectively:  redesignating 
paragraphs  (c)(1),  (c)(2)  and  (c)(3)  as 


(b)(1),  (b)(2)  and  (b)(3).  respectively; 
redesignating  paragraph  (d)  to  (c); 
redesignating  paragraph  (e)  to  (d);  and 
redesignating  paragraph  (f)  to  (e). 

Dated:  Apnl  27,  1989. 
Charles  R.  Brader. 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc  8^-10481  Filed  5-1-89:  8:45  amj 
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7CFR  Part  1131 

[DA-89-018] 

Milk  In  the  Central  Arizona  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agncuitural  Marketing  Service, 
USDA, 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
until  further  notice  the  provisions  of  the 
Central  .\rizona  milk  order  that  define 
an  "Associated  producer"  and 
"Associated  producer  milk",  and 
describe  the  relationship  of  associated 
producers  and  associated  producer  milk 
to  the  marketwide  pool.  The  provisions 
proposed  to  be  suspended  allow 
payments  from  pool  proceeds  to  be 
made  to  producers  who  are  primarily 
associated  with  the  Central  .Arizona 
marketing  area  if  a  pool  plant  operator 
refuses  to  accept  their  milk  and  such 
milk  is  marketed  by  the  dairy  farmers 
directly  to  nonpool  plants  for  use  in 
manufacturing. 

The  suspension  was  requested  on 
behalf  of  United  Dairymen  of  Arizona 
(UD.'\),  a  cooperative  association  that 
represents  nearly  all  of  the  producers 
who  supply  milk  to  the  Central  Arizona 
market.  UDA  contends  that  the  action  is 
needed  because  the  provisions  are  no 
longer  serving  their  intended  purpose 
and  cannot  be  administered  effectively. 
DATE:  Comments  are  due  on  or  before 
June  1.  1989. 

ADDRESS:  Comments  (two  copies) 

should  be  filed  with  the  USDA/AMS/ 
Dairy  Divirion.  Order  Formulation 
B.-anch.  Room  2968.  South  Building,  P.O. 

Box  96456,  Washington,  DC  2(X)90-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M,  Brenner,  Marketing 
Specialist.  USDA/,\.MS/Dairy  Division, 
Order  Formulation  Branch.  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456.  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  801- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 


entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  affect  no  more  than 
three  dairy  farmers  and  would  not  affect 
milk  handlers. 

This  proposed  rule  has  been  reviewed 
under  Executive  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  the  criteria  contained  therein. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Central  Arizona  marketing 
area  is  being  considered  for  an 
indefinite  period: 

1.  In  5  1131.12,  paragraph  (b)(4). 

2.  S  1131.21. 

3.  S  1131.22. 

4.  S  1131.33. 

5.  In  §  1131.42(d)(2)(vi),  the  words 
"pursuant  to  S  1131.22  or". 

6.  In  5  1131.44.  paragraph  (a)(7)(vii). 

7.  In  5  1131.60(d).  the  words  "and 
(vii)". 

8.  In  5  1131.61,  paragraph  (b)  in  its 
entirety,  and  paragraph  {e)(2). 

9.  In  5  1131.72.  paragraph  (b)  in  its 
entirety. 

10.  In  5  1131.77.  the  last  sentence: 
"Such  adjustments  shall  apply  in  the 
same  manner  with  respect  to  an 
associated  producer." 

11.  In  S  1131.85,  paragraph  (b). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456.  by 
the  30th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

The  comments  that  are  sent  will  be 
made  available  for  pubUc  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  ConsideratioQ 

United  Dairymen  of  Arizona  (UDA).  a 
cooperative  association  that  represents 
nearly  all  of  the  dairy  farmers  who 
supply  the  Central  Arizona  market,  has 
requested  that  all  of  the  order  language 
defining  and  pertaining  to  an 
"associated  producer"  and  "associated 
producer  milk"  be  suspended  for  an 
indefinite  period.  The  provisions 
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proposed  for  suspension  allow 


7  CFR  Part  1139 


^»nrl 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
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Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 


Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone.  (202) 


Dove  Creek.  CO,  due  to  the  installation 
of  the  Cones  VOR.  This  action  will 
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lau: 


proposed  for  suspension  allow 
producers  who  are  pnmahly  associated 
widi  the  Central  Aritona  marketing  area 
10  share  In  proceeds  from  the 
marketwide  pool  if  a  pool  plant  operator 
refuses  to  accept  their  milk  and  such 
milk  is  marketed  directly  by  the  dairy 
farmers  to  nonpool  plans  for 
manufacturing  use. 

UDA  contends  that  the  provisions 
were  designed  specifically  to 
accommodate  a  single  large  producer 
located  within  the  marketing  area. 
However,  that  producer  has  never  used 
the  provisions  to  enhance  the  returns  for 
his  sorplus  milk,  and  is  not  expected  to 
have  any  need  to  use  them  in  the  future. 
According  to  UDA.  the  producer  does 
not  even  meet  the  order's  requirements 
for  using  the  provisiona.  Tbe  cooperative 
has  agreed  to  receive  a  certain  amount 
of  the  producer's  surplus  milk  and  pay 
him  the  order's  blend  price.  Therefore,  it 
is  UDA's  position  that  the  '•associated 
producer"  provisions  of  the  order  have 
become  unnecessary. 

UDA  also  contends  that  although  the 
provisions  proposed  to  be  suspended 
are  being  used  by  a  California  producer, 
they  cannot  be  administered  in  the 
manner  contemplated  by  the  order.  The 
cooperative  states  that  the  market 
administrator  must  rely  on  assumptions 
about  a  producer's  miik  production  and 
deliveries  to  pool  plants  in  order  to 
determine  whether  a  producer  meets  the 
basic  requirement  that  at  least  50 
percent  of  the  milk  production  from  the 
producer's  farm  be  delivered  to  pool 
plants  as  producer  milk  of  a  handler. 
According  to  UDA.  the  provisions 
proposed  to  be  suspended  resulted  in 
pa>-ment8  of  over  SlOO.tXX)  in  1988  from 
the  marketwide  pool  to  the  California 
producer.  The  cooperative  characterized 
the  payments  as  "unwarranted 
exploitation  of  the  Order  131  pool  and 
an  unjustified  charge  against  the  Order 
131  blend  price  to  the  financial 
detriment  of  iU  producers.' 

List  of  Subjects  in  7  CFR  Part  1131 

Milk  markeung  orders.  Milk,  Dairy 
products. 

The  authonty  citation  for  7  CFR  Part 
1131  continues  to  read  as  follows: 

Airtbority:  S«c».  1-19.  «  Sui.  31.  as 
amended.  7  L'  SC  801-674. 

Sigiwd  at  Washington,  DC  on.  Apn.  26, 
1989. 
Kmineth  C  Clayton,  i 

Actjng  Admrjsirator. 
FR  Doc.  89-10444  Filed  '>-;-89;  8;45  am] 
ciLut«Q  coot  »410-«a-»l 


7  CFR  Part  tIM 


(DA-«9-oaoi 


Milk  In  the  Great  Basin  Marketing  Area; 
Proposed  Revision  of  Cooperattve 
Manufacturing  Plant  Shipping 
Standards 

AOENCy:  Agricultural  Marketing  Service, 

USDA. 

ACnOM:  Proposed  revision  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  relax  the 
shupping  standards  for  cooperative 
manufacturing  plants  regulated  by  the 
Great  Basin  Federal  milk  order.  The 
proposed  action  would  relax  from  45  to 
40  percent  the  percentage  of  its  producer 
milk  that  a  pool  manufactunng  plant 
owned  and  operated  by  a  cooperative 
association  and  located  m  the  marketing 
area  must  deliver  to  pool  distributing 
plants  during  any  current  month  or 
during  the  12-month  penod  ending  with 
ihe  current  month  in  order  to  meet  the 
order  8  pooling  standards.  TWe  action 
was  requested  by  a  cooperative 
association  representing  a  large 
proportion  of  the  producers  supplying 
the  market  in  order  to  prevent 
uneconomic  movements  of  milk, 
date:  Comments  are  due  no  later  than 
May  17,  1989. 

AOOAESS:  Comments  (two  copies) 
should  be  sent  to:  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
Room  2968.  South  Building.  P.O.  Box 
96456,  Washington  DC  20090-6456.  (202) 
447-7183. 

FOR  FtiirrMCR  INFOfUtATION  CONTACT: 
Constance  M.  Brenner.  Marketing 
Speaalist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2968, 
South  Building.  P.O.  Box  96456. 
Waahington.  DC  20090-6456.  (202)  447- 
7183. 

SUPM,EMENTAIIV  tMFOAMATtOIC  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  805(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
r.umber  of  small  entities.  Such  action 
would  provide  greater  assurance  that 
handlers  w-.U  not  engage  m  uneconomic 
movement  of  the  market's  reserve  milk 
supplies  ui  qualifying  such  milk  for 
pncing  status  under  the  order.  The 
action  would  also  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  iheir 
milk  pnced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  proviaioQS  of  the  A^cultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  VS.C.  601-674),  and  the 
provisions  of  S  1139.7(e)  of  the  order,  the 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Great  Basin  marketing  area  is  being 
considered. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building.  P.O. 
BOx  96456,  Washington,  DC  20090-6456, 
by  the  15th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)), 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  shipping  requirements  set  forth 
in  S  1139.7(dl.  The  revision  would  be 
effective  beginning  with  the  month  of 
June  1989.  The  specific  revision  would 
reduce  the  shipping  requirement 
percentages  by  5  percentage  points, 
from  the  present  45  percent  to  40 
percent. 

Section  1139.7(e)  of  the  Great  Basin 
milk  order  allows  the  Director  of  the 
Dairy  Division  to  increase  or  reduce  the 
shipping  percentage  requirement  by  up 
to  10  percentage  points  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  area. 

Western  Dairymen  Cooperartive,  Inc 
(WDCI),  a  cooperative  association 
which  represents  a  majority  of  the 
producers  supplying  the  Great  Basin 
market,  requested  that  the  percentage  of 
producer  milk  required  to  be  shipped  to 
pool  distributing  plants  from  a  plant 
owned  and  operated  by  a  cooperative 
association  and  located  in  the  marketing 
area  be  reduced  5  percentage  points. 

The  cooperative  states  that  loss  of 
sales  and  increasing  production  make 
necessary  a  reduction  of  the  required 
level  of  shipments  of  producer  milk  by  a 
cooperative-owned  and  -operated 
manufacturing  plant  to  pool  distributing 
plants  from  45  percent  of  producer  milk 
to  40  percent  in  order  to  maintain  the 
pool  status  of  its  member  producers  who 
have  long  been  associated  with  the 
marketing  area. 


Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 
§  1139.7(d)  to  prevent  uneconomic 
shipments  of  milk. 

List  of  Subjects  in  7  CFR  Part  1139 

Milk  marketing  orders,  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1139  continues  to  read  as  follows: 

Authority:  (Sees.  1-19,  48  SfaL  31,  as 
amended;  7  U.S.C.  601-674). 

Signed  at  Washington,  DC,  on:  April  28, 
1989. 

W,H.  Blanchard, 

Director,  Dairy  Division. 

[FR  Doc.  89-10445  Filed  5-1-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-ANM-3) 

Proposed  Alteration  of  VOR  Federal 
Airway  V-68;  Coiorsdo 

agency:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-68 
from  Montrose,  CO,  to  Dove  Creek,  CO. 
due  to  the  installation  of  the  Cones  very 
high  frequency  omni-directional  radio 
range  (VOR),  This  action  will  reduce 
controller  workload  by  providing  pilots 
with  a  better  navigational  aid. 
DATES:  Comments  m.ust  be  received  on 
or  before  June  12, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
69-ANM-3,  Federal  Aviation 
Administration.  17900  Pacific  Highway 
South,  C-68966,  Seattie,  WA  9816a 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harrison,  Airspace  Branch 
(.ATO-240),  Airspace-Rules  and 
Aeronautic  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone.  [202) 
267-9254. 

8UPPL£MEMTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energ}-  aspects  of 
the  proposal.  Communicat:!jns  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  Commentcrs  wishing  the 
FA.^  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
WTth  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  .Mrspace  Docket  No,  8^ 
.ANM-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  ciosi.ng 
date  for  comments  will  be  considpred 
before  taking  action  on  the  propos'?d 
rule,  The  proposal  contained  in  t,h:s 
notice  may  be  changed  in  tlie  light  cf 
comments  received.  All  comments 
subm.itted  will  be  available  for 
examination  in  the  Rules  Docket  bo'.h 
before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantive  public  contact  with  FAA  . 
personnel  concerned  with  this 
rule.making  will  be  filed  in  the  docket. 

•Availability  of  N'PRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.\PR.M) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  AP.A-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPR.M.  Persons 
interested  in  being  placed  on  a  miailing 
list  for  future  NTRM's  should  also 
request  a  copy  of  Advisory  CirciJar  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  F,\A  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-68  from  Montrose,  CO,  to 


Dove  Creek,  CO.  due  to  the  installation 
of  the  Cones  VOR.  This  action  will 
reduce  controller  workload  by  providing 
pilots  with  a  better  navigational  aid.  In 
addition,  the  new  Cones  VOR  will  be  an 
integral  part  of  a  new  approach 
procedure  for  the  Telluride,  CO,  AirporL 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  is 
Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techjiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Fait  71 

Aviation  safety.  VOR  Federal 
airways. 

The  Prijposed  .AmendmeDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71]  as  follows: 

PART  7t~DESIGNAT10N  OF  FEDERAL 

AiRWAYS,  AREA  LOW  BOITTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  US.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.68. 

§71.123    (Amended) 

2.  Section  7l.i,j<i  is  amended  as 
follows: 

V-6«  [,\nirndf"t;[ 

By  removing  the  words  "INT  Montrose  200* 
and  Dove  Creek,  CO.  089*  radials;  Dove 
Creek"  and  substituting  the  wortit  "Cones, 
CO;  Dove  Creek,  CO:" 


18G68 
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Issued  in  Washington,  DC,  on  Avnl  21, 
1989. 


considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 


procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
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to  the  other  permanent  special  local 
regulations  for  areas  within  the  Fifth 


reformatting  the  regulations  to  conform 
to  the  other  permanent  special  local 


Prc'pusod  Regulations 


18G68 
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Issued  in  Washington.  DC,  jn  .^pnl  2\. 
1989 
Harold  W,  B«ckar, 

Manager  Airspace-Rales  and  Aercrcuticci 
Information  Division. 
[FR  Doc.  89-10449  Filed  5-1-89:  3  45  am) 
nUJNO  COM  4(tO-1S-« 

14CFRPart71 

[AlrepM*  Docktt  No.  S«-ACE-2S| 

Proposed  AtteratJon  of  Transition 
Area;  Muscatine,  lA 

AOENCy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACno«:  Notice  of  Proposed  Ruiemaking 
(NTRM]. 

summary:  This  notice  proposes  to  alter 
the  700-foot  transition  area  at 
Muscatine,  Iowa,  to  provide  controlled 
airspace  for  aircraft  executing  a  r.ew 
instrument  approach  procedure  to 
Runway  23  at  the  Muscatine.  Iowa, 
Municipal  Airport  utilizing  Radio 
Navigation  (R.N'AV)  as  an  approach  aid. 
DATCS:  Comments  must  be  receivpj  on 
or  before  June  8, 1989. 
ADDRESSES:  Send  comm.ents  on  the 
proposal  to;  Federal  Aviat;on 
Administration.  Manager,  Traffic 
Management  and  Airspace  Brjnch.  Air 
Traffic  Division.  ACF^540,  Ml  East  12th 
S'reet.  Kansas  City,  Missouri  6-1106, 
Telephone  (818)  426-3  M)8 

Tv.e  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street.  Kansas  City, 
Ntissoun.  An  informal  docket  may  be 
examined  at  the  Office  of  the  M,.nager, 
Traffic  Management  and  .Airsp.ice 
Branch.  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  .Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
r.\.A,  Centra!  Resron,  tm  E^st  VZ'h 
St.'eet.  Kansas  CiH'.  M'ssoun  Rr.OO. 
Te'ephcne  (616)  428-.'i408. 
SUP?>t£MEffTARY  INFCaMATION: 

Comments  In\-ited 

Litcrested  persons  m.4y  pcrlicipale  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  ntws  or  arsumenta 
as  they  may  desire.  Corrjnunications 
should  ider.afy  the  airspace  docket 
nimiber,  and  be  submitted  m  daplicate 
to  the  Traffic  Management  and  .Airspace 
Branch.  Air  Traffic  Divis.on,  F-jdoial 
Aviation  Administraticn.  601  Edst  12th 
Street,  Kansas  City,  Missoun  64106.  All 
com.m'unications  received  on  or  befo."e 
Lne  closing  date  for  comm^ents  will  be 


considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

.\ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106,  or  by  calling  (816]  426-3408, 
Communications  must  identify  the 
notice  num!'-"r  jf  this  .NPRM.  Persons 
interested  in  Demg  placed  on  a  m.ailing 
list  for  further  NPRM's  should  also 
request  a  copy  of  .Advisory  Circular  No. 
11-2A  which  describes  the  application 
proced',ire 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  700-foot  transition 
area  at  Muscatine,  Iowa.  The  Muscatine 
Airport  Commission  has  requested  that 
the  VOR  approaches  to  Runway  5  and 
30  and  the  VOR/DME  to  Runway  12  be 
canceled.  In  order  to  continue  to  provide 
the  Muscatine  Municipal  Airport  with 
instrument  approach  capability,  the 
FAA  is  developing  a  new  instrument 
approach  procedure  utilizing  the  RNAV 
on  Runway  23  to  serve  the  subject 
airport.  The  establishment  of  this  new 
instrument  approach  procedure,  based 
on  this  approach  aid.  entails  alteration 
of  the  transition  area  at  Muscatine, 
Iowa,  at  and  above  700  feet  above 
ground  level,  within  which  aircraft  are 
provided  air  traffic  control  service.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  instrument 
flight  rules  (IFR)  from  otlier  aircraft 
operating  under  visual  flight  rules  (VFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E,  January  3, 1389. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  VR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  imipact  is 
so  minimal.  Sunce  this  is  a  routine  matter 
that  will  only  affect  air  traffic 


procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Pait  71  of  the  FAR  (14  CFR  Part 
71)  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C,  1348(al.  1354(a),  1510; 
Executive  Order  10854,  49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449.  January  12.  1383);  14 
CFR  11  69, 

§71.1S1    (Amended] 

2.  Section  71.181  is  amended  as 

follows; 

Mu?catise,  Iowa  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  s-arface  within  a  8.5  mile 
radius  cf  the  Muscatine  Municipal  Airport 
(Latitude  41"22'00"  ,N.,  Longitude  91"08'43" 
W,), 

Lsued  m  Kansas  City.  Missouri,  on  April 
17,  1989. 

Clarence  E.  Newbem, 
^Jcncger.  Atr  Traffic  Division. 
[FR  Doc.  89-lCm8  Filed  5-1-89;  &45  amj 
BILUNQ  COOE  4910-11-M 


Coast  Guard 
33  CFR  Part  100 

[CG3  05-«9-13) 

R1N2115-AC84 

Special  Local  Regulations  for  Marine 
Events;  Barnegat  Bay  Classic; 
Bamegat  Bay,  NJ 

acekCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  amend  the  special  local  regulations 
contained  in  33  CFR  100.502  which 
govern  the  annual  Bamegat  Bay  Classic 
powerboat  race.  The  location,  name, 
and  effective  period  have  not  changed, 
but  the  Coast  Guard  is  proposing  to 
amend  32  CFR  100.502  by  changing  the 
size  of  the  regulated  area,  and  by 
reformcttir.g  the  regulations  to  conform 


to  the  other  permanent  special  local 
regulations  for  areas  within  the  Fifth 
Coast  Guard  District.  The  Coast  Guard 
is  proposing  to  remove  the  regulations  in 
section  33  CFR  100.503.  which 
essentially  duplicate  the  regulations  in 
section  33  CFR  100.502. 

DATE:  Comments  must  be  received  on  or 
before  June  16, 1989. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  carried  to  Commander 
(bb),  Fifth  Coast  Guard  District.  431 
Crawford  Street  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  this  address.  Normal  office 
hours  are  from  8:00  a.m.  to  4;30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  }.  Stephenson,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004 
(804)  398-6204. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses  and  identify  this  notice 
(CGD  05-89-13)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply.  Reasons  should  be  given  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  public  hearing  i.-< 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
nJemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr, 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  Disrict,  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff, 

DiscaissioD  of  Proposed  Regulations 

The  annual  Bamegat  Bay  Classic 
powerboat  race  is  sponsored  by  the 
Bamegat  Bay  Powerboat  Racing 
Association.  The  location,  name,  and 
effective  period  of  the  regulations  have 
not  been  changed,  but  the  Coast  Guard 
is  proposing  to  amend  33  CFR  100.502  by 
changing  the  regulated  area,  and  by 


reformatting  the  regulations  to  conform 
to  the  other  permanent  special  local 
regulations  for  areas  withm  the  Fifth 
Coast  Guard  District.  Because  the 
present  regulated  area  is  unnecessarily 
large,  which  makes  it  more  difficult  to 
regulate,  the  Coast  Guard  proposes  to 
establish  a  smaller  regulated  area  that 
will  encompass  the  race  course  plus  a 
500  yard  buffer  zone  around  the  course. 
This  change  will  not  only  provide  the 
Coast  Guard  Patrol  Commander  with  a 
more  easily  controlled  regulated  area,  it 
will  permit  waterborne  tiaffic  to  transit 
the  Intracoastal  Waterway  without 
needing  permission  from  tue  Patrol 
Commander,  and  it  will  allow  spectators 
to  anchor  closer  to  the  race  course  while 
still  remaining  outside  of  the  regulated 
area.  If  adopted,  this  proposal  will  apply 
to  the  Bamegat  Bay  Classic  Powerboat 
Race  scheduled  from  10;0C  a.m.  to  4;30 
p.m.,  August  28. 1989.  In  case  of 
inclement  weather  causing  the  event  to 
be  postponed,  the  regulations  in  33  CFR 
100.502  would  be  effective  from  10;00 
a.m.  to  4:30  p.m..  .August  2".  1989. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  imder 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February'  26,  1979).  Marine  traffic  will 
not  be  inconvenienced  because  closure 
of  the  marked  waterway  is  not 
anticipated.  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulator,'  evaluation  is 
unnecessarv'.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certiHes  Lhat,  if  adopted,  it 
Will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 

accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  detemaned  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

A  Categorical  Elxclusion 
Determination  statement  was  approved 
in  1987  for  the  Bamegat  Bay  Classis  and 
is  part  of  the  Bamegat  Bay  Classic  fUe. 

list  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 


Proposed  Regidations 

in  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  100—1 A WE NEED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

Z.  Section  100.502  is  revised  to  read  as 

fnllnvv^' 

?  130  SGi"     B3' legat  Eaj  C-^i^iZ,  Bamegat 

Bay,  Ne**  jersey 

(aj  De}imuon3—{\]  Regulated  Area. 
The  waters  of  Bamegat  Bay  bounded  by 
a  line  connecting  the  following  points; 


Ltfitude 

UmgMude 

39-49  1R0-  N 

74*09*43  0'  W 

39*49'16.0' N_        

39*53'15  0*N 

3r 53-1 5.0*  N       ....    _. 

sg'so-sa.o"  n  ._ 

74*06-10.0'  W. 
74*0610.0*  W. 
74"07-18.0*  W. 
74"07'19  0'  W 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Cape  May. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Period.  The  Commander. 
Fifth  Coast  Guard  District  publishes  a 
notice  in  the  Federal  Register  and  in  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  aimounces  the  times 
and  dates  that  this  section  is  in  effect. 

§100.503    [Removed] 

3.  Section  100.503  is  removed. 

Dated:  April  20. 1989. 
A.  D.  Braed. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc  89-10435  Filed  5-1-89:  8:45  am] 
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33  CFR  Part  100 

rCGOt  S»-016l 


(CGDl  89-016)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
annlv    ant\  oi\'p  rpH<<nns  for  pach 


minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  event  will  draw  a 
number  of  soectators  and  narticioants 


Federal  Register  /  Vol.  54,  No,  83  /  Tucsd.Tv,  Mav  2    'RCP 


•e.^  Rules 


S8C71 


(i)  Transiting  Vessels,  Vessels  exiting 
Manasquan  Inlet  may  transit  the 
reculated  area  in  a  northerlv  direction 


DatPd:  April  17.  1989. 
R.I.  Ryhacki 


-,r^  Hnivir, 


923  of  Crystal  Park  Building  2.  located  at 
2121  Crystal  Drive,  Arlington,  Virginia. 
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Proposed  Rulei- 


!8C71 


33  CFR  Part  100 

(CQ01  S»-016] 
RIN211»-AC«4 

Ray  Cattna  Mercedes  B«nz  Offshore 
Grand  Prix,  Manasquan,  NJ 

agency:  Coast  Guard,  DOT 

action:  Notice  of  proposed  rulemaking 


SUMMAHY:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent  special  local 
regulations  for  the  Ray  Catena 
Mercedes  Beni  Offshore  Grand  Pnx 
The  event,  sponsored  each  year  by  the 
New  Jersey  Offshore  Powerboat  Racing 
Association,  is  an  Lndy  500  type  power 
boat  race  held  on  the  coastal  Atlantic 
waters  between  Spring  Lake,  NJ  and 
Seaside  Heights,  NJ.  The  regulations  will 
place  restrictions  on  vessels  operating  in 
the  Manasquan  Inlet  area  dunng  the 
effective  period  of  regulation.  Within  the 
regulated  area  there  will  be  a  race 
course,  a  spectator  area,  and  a  transiting 
lane  for  those  vessles  wishing  to  exit 
Manasquan  Inlet.  The  potential  hazards 
to  participants,  spectators  and  transiting 
vessels  are  such  that,  each  year,  in  the 
interest  of  safety  of  life  on  the  navigable 
waters  of  the  United  States,  the  Coast 
Guard  district  commander  has  issued 
special  local  reyilations  governing  the 
conduct  of  the  regatta.  By  adopting 
permanent  regulations,  the  Coast  Guard 
will  continue  to  provide  the  same  level 
of  public  safety  at  reduced 
administrative  cost.  Public  notice  of  the 
tvact  dates  of  the  regatta  will  be 
published  each  year  in  a  Federal 
Regis'er  Notice  and  in  the  Coast  Guard 
Lcr.al  Notxe  to  Manners, 
DATIS:  Comments  must  be  received  on 
or  before  June  16. 1989. 
ADDRESSES:  Com.ments  should  be 
mailed  to  Commander  (b).  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Coast  Guard  BuiIJmg,  408 
Ailantic  Avenue,  Boston,  MA  02210- 
2209.  The  comments  and  other  materidl 
referenced  in  this  notice  v-'ili  be 
available  for  inspection  and  copying  in 
Room  428  at  the  same  address.  Normal 
office  hours  are  between  the  hours  of 
7:30  a.m.  and  4:00  p.m..  Monday  through 
Friday,  except  holidays,  Comments  may 
also  be  hand  delivered. 
F0«  RJRTHEB  INFORMATION  CONTACT. 
Captain  Ronald  L  Blake.  (6r)  223-8310. 
SUPPl^MENTAR Y  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rjlemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 


(CGDl  89-016)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  penod  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
phirmed.  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  18  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt.  L 
Brown,  project  officer,  First  Coast  Guard 
District  Boa*:r,g  Safety  Division,  and  Lt. 
J,  B,  Gately  r-oject  attorney,  First  Coast 
Guard  District  Legal  Division. 

Discussion  of  Regulations 

The  Ray  Catena  Mercedes  Benz 
Offshore  Grand  Pnx  is  a  high  speed 
lndy  5(X)  type  power  boat  race  around  a 
rectangular  course.  The  race  course  is 
situated  on  the  coastal  waters  of  the 
Atlantic  Ocean  extending  from  Spring 
Lake,  NJ  to  Seaside  Heights,  .NJ.  Sponsor 
provided  patrol  craft  will  mark  the 
spectator  area  which  will  be  established 
from  Manasquan  Inlet  northward  for 
one-half  (1  '21  mile  Vessels  exiting 
Manasquan  Inlet  and  wishing  to  transit 
the  area  will  be  directed  to  proceed 
nortii  along  the  shore  until  clear  of 
(north  of)  the  regulated  area.  No  vessels 
will  be  allowed  to  exit  Manasquan  Inlet 
in  a  southerly  direction  during  the 
effective  period  of  regulation.  The 
regulated  area  will  be  patrolled  by  the 
U.S.  Coast  Guard,  the  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  agencies,  and  the  sponsor. 

Federalism  .Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 


minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  event  will  draw  a 
number  of  spectators  and  participants 
into  the  area  which  will  aid  the  local 
economy.  The  effective  period  of 
regulation  is  short  and  the  only  adverse 
impact  to  unrnterested  and  commercial 
vessels  is  that  southerly  navigation  upon 
exit  from  Manasquan  Inlet  will  not  be 
allowed.  Those  vessels  will  have  to 
endure  the  minor  inconvenience  of  a 
northward  detour  before  heading  south 
Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  im.pact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Titie  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— [AMENDED] 

1  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  1233;  49  CFR  1.46  and 
33  CFR  ir»0.35. 

2.  A  new  section  100.107  is  added  to 
read  as  follows: 

§  100.107    Ray  Catena  Mercedes  Benz 
Offstiore  Grand  Prix,  Manasquan,  NJ. 

(a)  Regulated  Area.  The  regulated 
area  is  the  coastal  Atlantic  waters  of 
New  Jersey  between  the  towns  of  Spring 
Lake  and  Seaside  Heights.  Specifically, 
the  boundaries  of  the  regulated  are: 

(1)  Northerly:  An  east  to  west  line  at 
latitude  40-10-00  North. 

(21  Southerly:  An  east  to  west  lino  at 
latitude  39-5S-00  North. 

(3)  Easterly:  A  line  drawn  parallel  to, 
and  one  and  one  half  (iVz)  miles 
seaward  from,  the  New  Jersey  coast 
betv\'een  the  north  and  south  boundaries 
of  the  regulated  area. 

(4)  Westerly:  The  New  Jersey 
shoreline  between  the  north  and  south 
boundaries  of  the  regulated  area. 

[b]  Special  Loca!  Regulations.  The 
following  regulations  will  be  in  effect: 

(1)  The  regulated  area  will  be  closed 
to  all  traffic  except  participants,  patrol 
craft,  and  those  vessels  authorized  by 
the  sponsor.  The  Coast  Guard  patrol 
commander  m^ay,  at  his  discretion,  allow 
vessels  to  enter  the  regulated  area 
between  races.  Transiting  and 
spectating  vessels  are  exempted  from 
this  requirement  as  follows: 


(i)  Transiting  Vessels.  Vessels  exiting 
Manasquan  Inlet  may  transit  the 
regulated  area  in  a  northerly  direction 
only:  navigation  in  eny  other  direction  is 
prohibited.  Coast  Guard  patrol  vessels 
will  be  present  to  direct  transiting 
vessels  to  proceed  north  within  one 
quarter  {V*]  nule  of  the  shore  until  clear 
of  the  regiilated  area  in  the  vicinity  of 
Spring  Lake,  NJ, 

(ii)  Spectating  Vessels.  The  spectator 
fieet  will  be  held  behind  (west  of)  a  line 
running  parallel  to,  and  one  quarter  ('il 
mile  from,  the  coast  between  the  tip  of 
the  Manasquan  Inlet  north  jetty  and  a 
point  approximately  one  half  mile  north 
of  the  jetty.  The  sponsor  shall  provide 
readily  identifiable  banners  to  maik  the 
spectator  area.  Vessels  will  not  be 
allowed  to  observe  the  race  from  any 
other  area, 

(2)  No  vessel  shall  proceed  at  a  speed 
greater  than  six  (6)  knots  while  in 
Manasquan  Inlet  during  the  effective 
period  of  regulation, 

(3)  Should  race  participants  find 
themselves  within  the  spectator  fieet  at 
any  time  during  the  event,  they  shall 
immediately  reduce  speed,  come  "off 
plane,"  and  not  return  to  racing  speed 
until  clear  of  spectator  vessels. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  personnel.  Upon  hearing 
five  or  more  blasts  ftom  a  U.S.  Coast 
Guard  vessel,  the  operator  of  a  vessel 
shall  stop  immediately  and  proceed  as 
directed,  U.S.  Coast  Guard  patrol 
persormel  include  conmiissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard,  Members  of  the  Coast  Guard 
Auxihary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(5)  Any  violations  of  these  regulations, 
by  either  the  sponsor  or  participants. 
shall  be  sufficient  grounds  for  the  Coast 
Guard  patrol  commander  to  terminate 
the  event. 

(6)  For  any  violations  of  this 
regulation,  the  following  maximum 
penalties  are  authorized  by  law: 

(i)  $500  for  any  persons  in  charge  of 
the  navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel  if 
the  owmer  is  actually  onboard. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
Ucense  for  a  Hcensed  officer. 

(c)  Effective  Dates.  These  regulations 
are  effective  at  9:00  a.m.  on  July  11. 1989 
and  terminate  at  3:00  p.m.  on  July  11, 
1989  and  will  be  in  effect  each  year 
thereafter  during  the  same  time  period 
on  the  second  Tuesday  of  July  or  as 
published  in  a  Federal  Register  Notice 
and  the  Coast  Guard  Local  Notice  to 
Mariners. 


Datpd:  .Apnl  17.  1989. 

R  I.  RybacW 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FRDo-  8i>-10438  Filed  5-1-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
37  CFR  Part  1 
[DockSlNo.  S0364-9064i 
RIN0651-AA37 

Requirements  for  Patent  Applications 
Containing  Nucleotide  Sequence  and/ 
or  Amino  Acid  Sequence  Disclosures 

agemcy:  Patent  and  Trademark  Otiice, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  its 
regulations  to  establish  a  standardized 
format  for  descriptions  of  nucleotide 
and  amino  acid  sequence  data 
submitted  as  a  part  of  patent 
applications,  in  conjunction  with  the 
required  submission  of  this  data  in 
computer  readable  form.  The 
standardized  foiraat  is  needed  to  permit 
proper  examination  and  processing  of 
such  applications  and  to  improve  quality 
and  efficiency  of  the  examination 
process,  promote  conform.ity  with  usage 
of  the  scientific  community,  and  improve 
dissemination  of  sequence  data  in 
electronic  form.  The  proposed  standard 
symbols  and  format  for  sequence  data, 
and  the  submission  of  this  data  in 
computer  readable  form,  would  be 
required  for  most  disclosures  of 
nucleotide  and  amino  acid  sequence 
data  in  patent  applications  filed  after 
the  effective  date  of  the  rule  change, 
DATES:  Comments  must  be  submitted  on 
or  before  July  12,  1989;  a  pubUc  hearing 
will  be  held  on  July  12,  1989  at  9:00  a.m. 
Requests  to  present  oral  testimony 
should  be  received  on  or  before  July  3, 
1989. 

ADDRESSES:  Address  written  comments 

and  requests  to  present  oral  testimony 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231, 
Attention:  Lois  E.  Boland:  Special 
Program  Examiner,  Office  of  the 
Assistant  Commissioner  for  Patents.  The 
hearing  will  be  held  in  Room  912,  on  the 
9th  floor  of  Crystal  Park  Building  2, 
located  at  2121  Crystal  Drive,  Arlington, 
Virginia,  Wntfen  comments  and  a 
transcript  of  the  public  hearing  will  be 
available  for  public  inspection  in  Room 


923  of  Crystal  Park  Building  2.  located  at 
2121  Crystal  Drive,  Arlington,  Virginia. 
FOR  FURTHER  IHfORMATION  C  Dn    *  cr. 
Lois  E.  Boland,  Special  Piugi  am 
Examiner,  Office  of  the  Assistant 
Commissioner  for  Patents,  by  telephone 
at  (703)  557-6384  or  by  mail  marked  lo 
her  attention  and  addiressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 

SUPPLEMENTARY  MfOP m  *  T ION: 
Currently,  problen.b  txisi  in  the 
presentation,  examination  and  printing 
of  nucleotide  and  amino  acid  sequence 
data  because  of  the  lack  of  uniformitj  in 
submission  of  sequence  data  to  the  PTO 
and  the  impracticality  of  properly 
searching  and  examining  sequences 
submitted  in  paper  form.  For  example,  it 
is  impractical  for  an  examiner,  searching 
a  particularly  lengthy  sequence  in  a  non- 
conforming format,  to  accurately  kev  the 
query  necessary  to  search  the  sequence 
in  a  computerized  search.  Further,  the 
lack  of  standardized  symbol  use  and 
standardized  format  results  in  a  very 
difficult  comparison,  on  the  part  of  the 
examiner  and  the  pubhc  of  what  is 
claimed  in  a  given  patent  application 
and  what  is  disclosed  in  the  prior  art. 
Still  further,  the  number  of  patent 
applications  containing  nucleotide  and 
amino  acid  sequences  is  increasing 
every  year.  The  major  examination 
problems  can  be  attributed  to  the 
volume  of  data  and  the  use  of 
inconsistent  paper  formats.  The  lack  of 
consistency  in  symbols  used  and 
formatting  requires  examiners  to 
attempt  to  convert  the  sequence  data,  as 
it  appears  in  patent  appbcations,  into 
formats  that  are  consistent  with  those 
appearing  in  the  prior  art  in  order  to 
make  proper  evaluations  of  the 
patentability  of  the  inventions  claimed 
in  the  patent  appbcations.  Problems  are 
also  encoimtered  in  the  printing  of 
nucleotide  and  amino  acid  sequence 
data  in  patents  because  the  data  must 
be  rekeyed  under  current  patent  printing 
procedures.  This  easily  results  in  the 
printing  of  erroneous  sequences.  In 
summary,  the  diversity  and  complexity 
of  nucleotide  and  amino  acid  sequence 
data  result  in  searching  and  analysis 
difficulties  both  within  the  PTO  and 
outside  the  PTO,  d'  creased  accuracy  of 
search  and  repro auction  and  increased 
cost. 

The  PTO  proposes  to  amend  its 
regulations  to  establish  a  standardized 
format  for  descriptions  of  nucleotide 
and  amino  acid  sequence  data 
submitted  as  a  part  of  patent 
applications,  in  conjunction  with  the 
required  submission  of  the  data  in 
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computer  readable  form,  which  would 
result  in  the  following  advantages: 
1  Cost  savings  in  input  of  sequence 

ddta; 

2.  A  practical  and  more  accurate 
sequence  search  capability, 

3.  Improved  interference  detection; 

4.  More  efficient  examination; 

5.  Improved  accuracy-  of  pnnted 
sequences; 

6.  Creation  of  a  PTO  data  base  of 
most  patent-disclosed  sequence  data; 

7.  Improved  public  data  access  and 
dissemination  in  electronic  form; 

8.  Exchange  of  published  sequence 
data,  in  electronic  form,  with  the 
Japanese  Patent  Office  (]PO)  and  the 
European  Patent  Office  (EPO)  in  a 
Tnlateral  Sequence  Exchange  Project. 

9.  Conformity  with  the  scientific 
community;  and 

10.  The  encouragement  of  private 
vendors  to  include  sequences  appeanng 
in  patents  in  their  data  bases. 

With  regard  to  interference  detection. 
no  distinction  is  made  in  the  rules  that 
follow  between  sequences  that  are 
claimed  versus  those  that  are  disclosed 
but  not  claimed.  Such  a  distinction  may 
prove  to  be  beneficial  in  the 
determination  of  interferences. 
However,  problems  may  arise  due  to  the 
amendment  of  an  application  whereby 
that  which  is  claimed  versus  that  which 
is  disclosed  but  not  claimed  may  vary 
until  issuance.  Comments  are  requested 
on  the  advantages  and  disadvantages  of 
distinguishing  between  claimed  and 
disclosed  sequences,  and,  whether  a 
distmction  should  be  made. 

In  those  areas  of  biotechnology  m 
which  nucleotide  and/or  amino  acid 
sequence  information  is  significant, 
nany  patent  applicants  are  accustomed 
to  or  familiar  with  the  submission  of 
such  sequence  information  to  vanous 
sequence  daU  bases,  such  as  GenBank 
which  is  operated  and  maintained  by 
the  National  Institutes  of  Health.  In 
order  to  facilitate  such  submissions  or 
merely  for  the  purpose  of  researching 
and  developing  sequence  information, 
many  eventual  patent  applicants  also 
generate  or  encode  sequence 
information  in  computer  readable  form. 
In  view  of  this,  the  format  proposed 
herem  is  based  on  the  GenBank  data 
format  and  forms  currently  in  use. 
Submission  of  sequence  data  using  the 
current  GenBank  format  and  forms  is 
generally  acceptable,  except  where 
there  are  differences  between  the 
GenBank  format  and  forms  and  the  rjles 
herein.  In  those  instances  where 
differences  do  arise,  e.g..  with  regard  to 
specific  patent  application  and  computer 
readable  form  information,  the  rules  that 
follow  control  the  format  of  the 
sequence  submission.  To  facilitate 


compliance  with  the  mles  that  follow. 
the  FTO  may  make  available  to  the 
public  input  programs  that  are  modeled 
after  the  GenBank  Author-In  program 
and  are  further  specifically  tailored  to 
the  requirements  hr-rein  and  the  PTO 
may  also  offer  a  course  for  applicants 
and;'or  their  attorneys  to  aid  in  their 
com.pliance  with  these  rules,  if  there  is 
sufficient  indication  of  need  for  such 
prosrams  and/or  courses. 

Trie  proposed  standard  symbols  and 
format,  as  well  as  the  submission  of 
sequence  data  in  compu'er  readable 
form,  would  be  required  for  all 
disclosures  of  nucleotide  and  amino 
ac;d  sequence  data  in  patent 
applications  filed  after  the  effective  date 
of  the  rule  change.  It  is  currently 
envisioned  that  January  1.  1990  will  be 
the  effective  date  of  the  final  rule 
change.  It  is  also  envisioned  that,  for  the 
greatmajonty  of  applications  affected 
by  this  rule  change,  applicants  will  not 
be  subiected  to  significant  additional 
burdens,  with  regard  to  both  time  and/ 
or  costs,  in  order  to  comply  with  these 
proposed  rules.  However  if  exceptional 
circumstances  do  anse  and  certain 
applicants  expenence  specific  hardships 
in  attempting  to  comply  with  these  rules, 
the  PTO  will  consider  appropriate  non- 
fee  petitions  to  waive  the  rules.  The 
proposed  rule  change  will  not  apply  to 
reissue  or  reexam. nation  applications 
filed  after  the  effective  date  unless  the 
apphcation  which  matured  into  the 
patent  sought  to  be  reissued  or 
reexamined  was  subiect  to  these  rules. 

The  proposed  rules  are  part  of  an 
ongoing  coordinated  effort  in  the  private 
sector  and  among  the  EPO.  the  IPO  and 
the  pro  to  standardize  the  use  of 
symbols  and  the  format  for  sequence 
information,  in  order  to  permit  the 
exchange  and  use  of  each  other's  data. 
The  proposed  rules  define  a  set  of 
sy^nbols  and  procedures  that  will  be 
both  mandatory  and  the  only  way  that 
an  applicant  will  be  permitted  to 
describe  information  about  a  sequence 
that  falls  within  \he  definitions  used  in 
the  proposed  rules.  Thus,  proposed 
§  1,821  defines  a  sequence  for  the 
purpose  of  these  proposed  rules,  the 
requirements  for  specific  symbols, 
formats,  paper  and  computer  readable 
copies  of  the  sequence,  and  the 
deadlines  for  complying  with  the 
requirements.  Proposed  §§  1,822  to  1.824 
set  forth  detailed  descriptions  of  the 
requirements  that  are  proposed  to  be 
mandatory  for  the  presentation  of 
sequence  data,  and  proposed  5  1-825 
sets  forth  procedures  that  would  be 
available  to  an  applicant  in  the  event 
that  amendments  to  the  sequence 
information  or  replacement  of  the 
computer  readable  copy  became 


necessary.  There  is  nothing  in  these 
proposed  rules  that  is  intended  to  alter 
in  any  manner  the  prohibition  against 
the  introduction  of  new  matter  (35  U.S.C. 
132  and  251),  or  the  prohibition  against 
the  introduction  of  information  that  is 
not  described  in  the  application  as 
originally  filed  (35  U.S.C.  112,  first 
paragraph). 

With  general  regard  to  the  symbols 
and  format  to  be  used  for  nucleotide 
and/or  amino  acid  sequence  data  set 
forth  in  proposed  §  1.822  and  the  form 
and  format  for  sequence  submissions  in 
computer  readable  form  set  forth  in 
proposed  !  1.824,  the  PTO  intends  to 
accommodate  progress  in  the  areas  of 
both  standardization  and 
computerization  as  they  relate  to 
sequence  data  by  subsequently 
amending  the  rules  to  take  into  account 
any  such  progress.  This  progress  will 
probably  be  reflected  in  a  hberalization 
of  the  proposed  rules.  For  example,  the 
computer  readable  form  is  currentiy 
being  limited  to  diskettes  and  tapes,  but 
it  can  readily  be  seen  that  progress  in 
the  technology  for  developing  databases 
of  the  type  the  PTO  has  envisioned  vnW 
likely  permit  a  broadening  of  the 
permissible  types  of  computer  readable 
forms  that  may  be  submitted.  The  same 
can  be  said  for  the  computer/operating- 
system  configurations  that  are  currently 
permitted.  As  the  FTO  becomes  able  to 
provide  greater  liberality  in  these  areas, 
the  PTO  will  do  so  by  the  publication  of 
appropriate  notices  in  the  "Official 
Gazette."  Further,  the  PTO  will 
periodically  update  the  final  rules  to 
reflect  the  "Official  Gazette"  notices 
published  in  the  interim. 

Discussion  of  Specific  Rules 

Section  1.821(a),  if  added  as  proposed, 
would  present  a  definition  for 
"nucleotide  and/or  amino  acid 
sequences."  This  definition  sets  forth 
limits,  in  terms  of  numbers  of  amino 
acids  and/or  numbers  of  nucleotides,  at 
or  above  which,  compliance  with  the 
rules  that  follow  is  required.  The  limit  of 
four  or  more  amino  acids  has  been 
estabhshed  herein  for  consistency  with 
limits  in  place  for  industry  database 
collections  whereas  the  limit  of  ten  or 
more  nucleotides,  while  lower  than 
certain  industry  database  limits,  has 
been  established  to  encompass  those 
nucleotide  sequences  to  which  the 
smallest  probe  will  bind  in  a  stable 
manner.  Specifically,  the  amino  acid 
limit  is  consistent  with  the  limits  in 
place  in  industry  database  collections, 
such  as  the  National  Biomedical 
Research  Foimdation  Protein 
Identification  Resource  (NBRF-PIR; 
Washington.  DC)  database  and  the 
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International  Protein  Information 
Database  in  Japan  (JIPID;  Tokyo).  The 
limits  for  amino  acids  and  nucleotides 
are  also  consistent  with  those 
established  for  sequence  data  exchange 
with  the  JPO  and  the  EPO. 

Sections  1.821(a)(1)  and  l,821(a)(2),  if 
added  as  proposed,  would  present 
further  definitions  for  those  nucleotide 
and  amino  acid  sequences  that  are 
intended  to  be  embraced  by  the  rules 
that  follow.  Nucleotide  sequences  are 
further  limited  to  those  that  can  be 
represented  by  the  symbols  set  forth  in 
proposed  §  l,8?2(b)(l),  Amino  acid 
sequences  are  farther  limited  to  those 
listed  in  proposed  S  l,822(b)(2)  and 
those  L-amino  acids  that  are  commonly 
found  in  naturally  occurring  proteins. 
The  limitation  to  L-amino  acids  is  based 
upon  the  fact  that  there  currentiy  exists 
no  widely  accepted  standard 
nomenclature  for  representing  the  scope 
of  amino  acids  encompassed  by  non-L- 
amino  acids,  and.  as  such,  the  process  of 
meaningfully  encoding  these  other 
amino  acids  for  computerized  searching 
and  printing  is  not  currently  feasible. 

Section  1.821(b),  if  added  as  proposed, 
would  require  exclusive  conformance, 
with  regard  to  the  manner  in  which  the 
nucleotide  and/or  amino  acid  sequences 
are  presented  and  described,  with  the 
rules  that  follow  for  ail  apphcations  that 
include  nucleotide  and  amino  acid 
sequences  that  fall  within  the  above 
definitions.  This  requirement  is 
necessary  to  minimize  any  confusion 
that  could  result  if  more  than  one  format 
for  representing  sequence  data  was 
employed  in  a  given  application.  It  is 
also  expected  that  the  preferred 
standard  format  will  be  more  readily 
and  widely  accepted  and  adopted  if  its 
use  is  exclusive,  as  well  as  mandator^c 

Section  1.821(c),  if  added  as  proposed, 
would  require  that  applications, 
containing  nucleotide  and/or  ammo  acid 
sequences  that  fall  within  the  above 
definitions,  contain,  as  a  separate  part 
of  the  disclosure  on  paper  copy,  a 
disclosure  of  the  nucleotide  and/or 
amino  acid  sequences,  and  associated 
information,  using  the  format  and 
symbols  that  are  set  forth  in  proposed 
§§  1.822  and  1.823.  This  separate  part  of 
the  disclosure  on  paper  copy  will  be 
referred  to  as  the  "Sequence  Listing" 
and  requires  that  each  sequence 
disclosed  in  the  application  appear 
separately  in  the  "Sequence  Listing. ' 
with  each  sequence  further  being 
assigned  a  sequence  identification 
number,  referred  to  as  "SEQ  ID  NO."  A 
plurality  of  sequences  may,  if  feasible, 
be  presented  on  a  single  page  and  this 
may  be  extended  to  the  separate 
presentation  of  both  nucleotide  and 


amino  acid  sequences  on  the  same  page. 
The  requirement  for  sequence 
identification  numbers,  at  a  minimum, 
requires  that  each  sequence  be  assigned 
a  different  number  for  purposes  of 
identification.  However,  where  practical 
and  for  ease  of  reference,  sequences 
should  be  presented  in  the  separate  part 
of  the  application  in  numerical  order. 

Section  1.821(d),  if  added  as  proposed, 
would  require  the  use  of  the  assigned 
sequence  identifier  in  all  instances 
where  the  description  or  claims  of  a 
patent  application  discuss  sequences 
regardless  of  whether  a  given  sequence 
is  also  embedded  in  the  text  of  the 
description  or  claims  of  an  application. 
This  requirement  is  also  intended  to 
permit  references,  in  both  the 
description  and  claims,  to  sequenct  s  set 
forth  in  the  "Sequence  Listing  '  by  the 
use  of  assigned  sequence  identifiers 
without  repeating  the  sequence  in  the 
text  of  the  description  or  claims. 

Section  l,821(e),  if  added  as  proposed, 
would  require  the  submission  of  a  copy 
of  the  "Sequence  Listing"  in  computer 
readable  form.  The  computer  readable 
form  will  be  used  by  the  PTO  to 
establish  a  database  for  searching  and 
printing  nucleotide  and  amino  acid 
sequences.  This  electronic  database  will 
also  enable  the  PTO  to  exchange 
patented  sequence  data,  in  electronic 
form,  with  JPO  and  the  EPO,  It  should  be 
noted  that  the  PTO's  database  will 
comply  with  the  confidentiality 
requirement  imposed  by  35  U,S,C.  122. 
That  is,  the  PTO  will  not  exchange  or 
make  public  any  information  on  any 
sequence  until  the  patent  application 
containing  that  information  matures  into 
a  patent. 

The  second  sentence  of  proposed 
§  1.821(e)  indicates  that,  as  between  the 
paper  copy  of  the  "Sequence  Listing" 
and  the  computer  readable  copy  thereof, 
the  paper  copy  would  serve  as  the 
official  copy.  However,  the  PTC  would 
like  to  permit  correction  of  the  paper 
copy,  at  the  least,  during  the  pendency 
of  a  given  application  by  r-ference  to 
the  computer  readable  copy  thereof  if 
both  the  paper  and  computer  readable 
forms  were  submitted  at  the  time  of 
filing  of  the  application.  In  this  regard, 
the  PTO  will  assume  that  the  computer 
readable  form  has  been  incorporated  by 
reference  into  the  application,  when  the 
paper  and  computer  readable  forms 
were  submitted  at  the  tim.e  of  filing  of 
the  application  Tlie  PTO  will  attempt  to 
accommodate  or  address  all  correction 
issues  but  it  must  be  kept  in  mind  that 
the  real  burden  rests  with  the  applicant 
to  ensure  that  discrepancies  between 
the  paper  copy  and  the  computer 
readable  form  are  minimized  and 


appbcants  should  be  aware  that  there 
will  be  instances  where  the  applicant 
may  have  to  suffer  any  consequences  of 
discrepancies  between  the  two.  Ail 
corrections  would  be  made  by 
appropriate  fee-paid  petitions.  The 
paper  copy  would  also  serve  as  the 
official  copy  for  priority  purposes. 
Comments  specifically  addressing  this 
issue  are  encouraged,  with  the  caveat 
that  the  PTO  does  not  desire  to  be 
bound  by  a  requirement  to  permanently 
preserve  computer  readable  forms  for 
support  priority  or  correction  purposes. 
For  example,  the  PTO  will  make 
corrections,  where  appropriate,  by 
reference  to  the  computer  readable  form 
as  long  as  the  computer  readable  form  is 
still  available  to  the  PTO.  However, 
once  use  to  the  PTO  for  processing  has 
ended,  i.e.,  once  the  PTO  has  entered 
the  data  contained  on  the  computer 
readable  form  into  the  appropriate 
database,  the  PTO  does  not  currently 
intend  to  further  preserve  the  computer 
readable  form,  submitted  by  applicant. 

Section  1.821(f),  if  added  as  proposed. 
would  require  that  the  paper  and 
computer  readable  copies  of  the 
"Sequence  Lasting"  be  accompanied  by 
a  statement  that  the  content  of  the  paper 
and  computer  readable  copies  are  the 
same,  at  the  time  when  the  computer 
readable  form  is  submitted.  This 
statement  must  be  a  verified  statement 
if  it  is  made  by  a  person  not  registered 
to  practice  before  the  PTO.  Such  a 
statement  may  be  made  by  the 
applicant 

Section  1.821(g),  if  added  as  proposed, 
would  require  comphance  with  the 
requirements  of  paragraphs  (b)  through 
(f),  as  discussed  above,  within  two 
months  from  the  date  of  filing  under  35 
U.S.C.  Ill  or  within  two  months  from 
the  date  of  entering  the  national  stage  of 
an  international  application  under  35 
U.S.C.  371  or  one  month  from  the  date  of 
a  notice  requiring  comphance, 
whichever  is  later,  if  the  above  noted 
requirements  are  not  satisfied  at  the         ' 
time  of  filing.  Failure  to  comply  will 
result  in  the  abandonment  of  the 
application.  Submissions  in  response  to 
requirements  under  this  paragraph  must 
be  accompanied  by  a  statement  that  the 
submission  includes  no  new  matter.  This 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  PTO.  Again,  such  a 
statement  may  be  made  by  the 
applicant  Extensions  of  time  in  which  to 
reply  to  a  requirement  under  this 
paragraph  are  available  pursuant  to  37 
CFR  1.136.  When  an  action  by  the 
apphcant  is  a  bona  fide  attempt  to 
comply  with  these  rules,  at  the  time  «-f 
filing  or  later  or  in  response  to  a  notice 
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to  comply,  and  it  is  apparent  that 
compliance  with  some  requirement  has 


require  that  a  fixed  width  font  be  used 
to  present  sequence  data.  This  would  be 
reauired  to  ensure  that  the  desired 


preceding  the  actual  nucleotide  and/or 
amino  acid  sequence,  in  the  order  in 
which  those  items  are  Usted  in  this 
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that  is  applicable  to  a  given  sequence 
need  be  listed  in  the  "Sequence  Listing." 

The  snmnlp  "Spniipnrp  I.iRtino"  al«n 


broadened  in  the  future  in  light  of 
progress  in  the  technologj-  for 


and  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 
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to  comply,  and  it  is  apparent  that 
compliance  with  tome  requirement  has 
inadvertently  been  omitted,  the 
opportunity  to  explain  and  supply  the 
omission  may  be  given  before  the 
question  of  abandonment  is  considered. 
Section  1.821(h),  if  added  as  proposed, 
would  requir«  comphanca  with  the 
requirements  of  paragraphs  (b)  through 
(f).  as  discussed  above,  within  one 
month  from  the  date  of  a  notice 
requiring  compliance  in  an  international 
application  filed  in  the  United  States 
Receiving  Office  under  the  Patent 
Cooperation  Treaty  (PCT),  If  the  above 
noted  requirements  are  not  satisfied  at 
the  lime  of  filing.  A  search  report  for 
those  claims  in  the  application  that  are 
directed  to  nucleotide  and/or  amino 
acid  sequences  will  not  be  established 
by  the  PTO.  as  an  international 
searching  authority,  where  there  is  a 
failure  to  comply  with  the  above 
requirements.  Submissions  in  response 
to  requirements  under  this  paragraph 
must  be  accompanied  by  a  statement 
that  the  submission  does  not  go  beyond 
the  disclosure  in  the  international 
application  as  filed.  This  statement  must 
be  a  verified  statement  if  made  by  a 
;>erson  not  registered  to  practice  before 
the  PTO.  Such  a  statement  may  be  made 
by  an  applicant.  Delays  in  meeting  the 
time  limit  set  forth  in  this  rule  may  only 
be  excused  as  provided  in  PCT  Rule  82. 

Section  1.822,  if  added  as  proposed 
would  set  forth  the  format  and  symbols 
to  be  used  for  listing  nucleotide  and/or 
amino  acid  sequence  data.  The  codes  for 
representing  the  nucleotide  and/ or 
amino  acid  characters  are  set  forth  in 
the  tables  of  paragraphs  (b)(1)  through 
(b)(4)  of  this  section.  For  the  purpose  of 
setting  forth  the  sequence  in  the 
"Sequence  Listing."  only  those  symbols 
in  paragraph  (b)(1)  for  "Base  codes"  and 
in  paragraph  (b)(2  for  "Amino  acids"  are 
to  be  used,  as  further  set  forth  in 
paragraphs  (c)  and  (e)  of  this  section. 
The  "Modified  base  controlled 
vocabulary"  in  paragraph  (b](3]  and  the 
"Modified  and  unusual  amino  acids"  in 
paragraph  fb)(4)  are  not  to  be  used  in 
setting  forth  the  sequences;  but  they 
may  be  used  in  the  description  and/or 
the  ■•Sequence  Listing"  corresponding  to. 
but  not  including,  the  sequence  itself. 
For  example,  where  an  "N"  occurs  in  a 
nucleotide  sequence  or  where  an  "Xaa  ' 
occurs  in  an  amino  acid  sequence,  these 
variables  may  be  described  in  the 
description  and/or  the  "Sequence 
Listing"  as  being  one  of  the  listed 
modified  bases  or  one  of  the  listed 
modified  or  unusual  amino  acids, 
respectively. 

In  paragraph  (b)  of  proposed  i  1.822, 
the  second  sentence  thereof  would 


require  that  a  fixed  width  font  be  used 
to  present  sequence  data.  This  would  be 
required  to  ensure  that  the  desired 
sequence  character  spacmg  and 
numbermg  be  maintained  upon  printing. 

In  paragraphs  (b)(2)  and  (e)  of 
proposed  i  1.822,  the  use  of  three-letter 
codes  for  amino  acids  would  be 
required.  The  use  of  the  three-letter 
codes  for  amino  acids  is  preferred  over 
the  one-letter  codes  from  the  perspective 
of  facilitating  the  exammer's  review  of 
the  application  papers,  including  the 
"Sequence  Listing."  and  the  pubhc's,  as 
well  as  the  examiner's,  use  of  the 
printed  patents. 

Paragraphs  (d)  through  (p)  1 1.822 
would  set  forth  the  format  for  presenting 
sequence  data.  These  paragraphs  set 
forth  the  manner  in  which  the  characters 
In  sequences  are  to  be  grouped,  spaced, 
presented  and  numbered.  It  should  be 
noted  that  paragraph  (d)  of  this  section 
would  require  that  amino  acids 
corresponding  to  codons  in  the  coding 
parts  of  a  nucleotide  sequence  be  listed 
above  the  corresponding  codons.  This 
would  be  required  to  eliminate  potential 
ambiguities  in  those  instances  where 
both  the  coding  and  non-coding  strands 
of  a  nucleotide  sequence  are  presented. 
The  enumeration  procedure  for  amino 
acid  sequences  follows  this  rationale  in 
paragraph  (n)  of  this  section.  Sequences 
that  are  ciroilar  in  configuration  are 
intended  to  be  encompassed  by  these 
rules  and  numbering  procedures  for 
them  are  provided  in  paragraph  (n)  of 
this  section.  Sequences  that  are  circular 
in  configuration  are  intended  to  be 
encompassed  by  these  rules  and  number 
procedures  for  them  are  provided  in 
paragraph  (n)  of  this  section.  The 
numbering  procedures  set  forth  in 
paragraphs  (1)  through  (n)  of  this  section 
are  not  necessarily  intended  to  be 
consistent  with  all  currently  employed 
numbering  procedures.  The  objective 
here  is  to  establish  a  reasonable 
numbering  procedure  that  can  readily  be 
followed  and  adhered  to  in  the  future. 
As  a  whole,  these  formatting  procedures 
also  reflect  those  that  have  been  agreed 
to  for  electromc  data  exchange  with  the 
IPO  and  the  EPO. 

Section  1.823.  if  added  as  proposed, 
would  set  forth  the  informational 
requirements  for  inclusion  in  the 
separate  part  of  the  disclosure  on  paper 
copy  that  would  be  submitted  in 
accordance  with  proposed  S  1.821(c). 
This  section  lists  the  items  of 
information  that  are  to  be  included  in 
the  "Sequence  Listing,"  which 
constitutes  the  separate  part  of  the 
disclosure  on  paper  copy.  The  items  of 
information  are  to  be  presented  in  the 
"Sequence  Listing,"  immediately 


preceding  the  actual  nucleotide  and/or 
amino  acid  sequence,  in  the  order  in 
which  those  items  are  listed  in  this 
section.  The  heading  for  each  item  of 
information  shall  not  include  the 
parenthetical  explanatory  information 
included  in  this  section. 

In  proposed  §  1.823,  the  items  of 
Information  are  broken  down  into  two 
categories.  The  first  category  is  directed 
to  "GENERAL  INFORMATION"  and 
includes  information  relating  to  the 
application  being  filed,  the  diskette/tape 
being  submitted  and  publication 
information.  It  is  likely  that  this 
information  will  be  applicable  for  all 
sequences  and.  as  such,  will  need  to  be 
set  forth  only  once  in  a  given  "Sequence 
Listing."  The  second  category  is  directed 
to  "INFORMATION  FOR  SEQ  ID  NO:X" 
and  includes  information  that,  most 
likely,  will  be  specific  for  each  sequence 
disclosed.  Where  more  than  one 
sequence  is  disclosed  this  category  will 
repeat  and  subsequent  headings  should 
be  set  forth  as;  "(3)  INFORMATION 
FOR  SEQ  ID  Na2:,  •  "(4) 
INFORMATION  FOR  SEQ  ID  N0:3:," 
etc.  Throughout  the  above  two 
categories,  the  items  of  information  are 
further  broken  dov«i  into  categories 
relating  to  whether  their  submission  is 
mandatory  (M),  recommended  (R)  or 
optional  (O).  Certain  items  are  also 
designated  as  those  that  may  repeat 
(rep)  in  a  given  "Sequence  Listing."  The 
first  category  includes  those  items  for 
which  inclusion  in  the  "Sequence 
Listing"  is  mandatory.  These  mandatory 
items  of  information  relate  to  the  patent 
apphcaUon.  the  computer  readable  form, 
basic  sequence  data  and  the  applicable 
priority  or  PCT  data.  The  reference  in 
paragraph  (B)(l)(v)(C)  of  proposed 
S  1.823  to  "F-terms"  relates  to  the  key- 
word indexing  of  patents  that  is  being 
undertaken  by  the  JPO  in  conjunction 
with  their  automation  plans.  The  second 
category  includes  those  items  for  which 
inclusion  in  the  "Sequence  Listing"  is 
recommended,  but  not  required.  These 
recommended  items  of  information 
provide  further  information  relating  to 
the  sequence  listed.  These  additional 
items  of  information  are  of  interest  to 
examiners  and  will  create  a  more 
comprehensive  database  and,  as  a 
result,  would  serve  to  facilitate 
sequence  searching.  The  third  category 
includes  items  of  information  that  are 
primarily  for  the  purpose  of  providing 
more  complete  injformation  upon 
dissemination,  for  which  inclusion  in  the 
"Sequence  Listing"  is  also  optional. 

A  sample  "Sequence  Listing"  is 
included  as  Appendix  L  following  this 
notice.  As  indicated  in  the  sample 
"Sequence  Listing."  only  information 


that  is  applicable  to  a  given  sequence 
need  be  listed  in  the  "Sequence  Listing." 
The  sample  "Sequence  Listing"  also 
serves  to  illustrate  that  when  the  coding 
parts  of  a  nucleotide  sequence  and  their 
corresponding  amino  acids  have  been 
identified,  if  applicant  desires  to  discuss 
those  amino  acids  in  the  coding  parts  of 
the  nucleotide  as  a  separate  sequence, 
those  amino  acids  must  also  be  set  forth 
as  a  separate  sequence.  This  will 
minimize  ambiguities  that  may  result  in 
those  instances  where  the  amino  acids 
corresponding  to  the  coding  parts  of  a 
nucleotide  sequence  constitute  two 
separate  amino  acid  sequences.  Further, 
in  those  instances  when  appUcant 
desires  to  discuss,  as  separate 
sequences,  all  three  phases  of  the  coding 
parts  of  a  nucleotide  sequence,  six 
separate  sequences  should  be  set  forth 
in  the  "Sequence  Listing"  to  minimize 
confusioiL  These  six  sequences  would 
include  three  nucleotide  sequences 
separately  showing  the  three  phases  of 
the  coding  parts  of  the  sequence  and 
three  separate  amino  acid  sequences 
corresponding  to  the  coding  parts  of  the 
three  phases  of  the  nucleotide  sequence. 
A  complete  listing  of  abbreviated 
headings  for  all  items  of  information  is 
provided  in  Appendix  n,  also  following 
this  notice.  For  purposes  of  clarity,  when 
a  nucleotide  sequence  is  being 
described,  the  appropriate  responses  for 
"(ii)  KIND"  are  also  set  forth  in 
Appendix  II.  but  only  those  that  are 
applicable  should  be  included  in  a  given 
"Sequence  Listing."  After  the  heading 
for  each  item  in  the  "Sequence  Listing." 
the  appropriate  iniormation  or  a  yes/no 
answer  should  be  provided.  Where  SEQ 
ID  NO:  X  appears,  the  appropriate 
sequence  identification  number  should 
be  provided. 

In  paragraph  (b)(l)(i)  of  proposed 
§  1.823,  the  item  of  information  relating 
to  "APPLICANT'  should  be  limited  to  a 
maximum  of  the  first  ten  named 
apphcants  in  the  application. 

In  paragraph  (b)(2)(vii)  of  proposed 
§  1.323,  relating  to  "FEATURES"  or  the 
description  of  the  points  of  biological 
significance  in  a  given  sequence,  it  is 
recommended,  but  not  required,  that  the 
information  that  is  provided  by  the 
applicant  conform  to  the  controlled 
vocabulary  that  is  set  forth  in 
GenBank's  "Feature  Representation  in 
Nucleotide  Sequence  Data  Libraries." 
Release  57.0.  as  may  be  amended. 

Section  1.824.  if  added  as  proposed, 
would  set  forth  the  form  for  sequence 
submissions  in  computer  readable  form. 
Currentiy.  the  computer  readable  form  is 
being  limited  to  diskettes  or  tapes. 
However,  as  noted  above,  it  is 
contemplated  that  this  may  be 


broadened  in  the  future  in  light  of 
progress  in  the  technologj-  for 
developing  and  establishing  databases 
of  this  type.  The  manner  in  which  the 
sequence  information  is  encoded  on  the 
computer  readable  form  and  the 
computer/operating-system 
configurations  on  which  the  computer 
readable  form  must  be  readable  are  also 
set  forth.  The  proposed  rule  indicates 
that  currentiy  acceptable  computer/ 
operating-system  configurations  include 
IBM.  Macintosh  and  UNIX.  Again,  it  is 
possible  that  this  may  be  broadened  in 
the  future  to  encompass  other  computer/ 
operating-system  configurations.  If  a 
given  sequence  and  its  associated 
information  cannot  practically  or 
possibly  fit  on  a  single  diskette  or  tape, 
as  would  be  required  in  paragraph  (d)  of 
this  section,  an  exception  via  a  non-fee 
petition  to  waive  this  provision  will 
normally  be  granted.  As  set  forth  in 
paragaph  (g)  of  proposed  §  1.824.  the 
computer  readable  forms  that  are 
submitted  in  accordance  with  these 
rules  will  not  be  returned  to  the 
applicant.  Paragraph  (h)  of  proposed 
§  1.824  requires  the  labeling,  with 
appropriate  identifying  inlonr.atiun.  of 
the  computer  readable  forms  that  are 
submitted  in  accordance  with  these 
rules. 

Section  1.825,  if  added  as  proposed, 
would  set  forth  the  procedures  for 
amending  the  "Sequence  Listing  "  and 
the  computer  readable  copy  thereof.  The 
procedures  that  have  been  defined  in 
this  section  involve  the  submission  of 
either  substitute  sheets  of  the  "Sequence 
Listing"  or  substitute  copies  of  the 
computer  readable  form,  in  conjunction 
with  statements  that  indicate  support  for 
the  amendment  in  the  application,  as 
filed,  and  that  the  substitute  sheets  or 
copies  include  no  new  matter.  The 
requirement  for  statements  regarding  the 
absence  of  new  matter  follows  current 
practice  relating  to  the  submission  of 
substitute  specifications,  as  set  forth  in 
37  CFR  1.125.  Paragraph  (c)  of  proposed 
§  1.825  explicitiy  addresses  the  situation 
where  amendments  to  the  "Sequence 
Listing"  are  made  after  a  patent  has 
been  granted,  e.g.,  by  a  certificate  of 
correction,  reissue  or  reexamination. 
Paragraph  (d)  of  proposed  S  1.825 
addresses  the  possibility  and  presents  a 
remedy  for  the  situation  where  the 
computer  readable  form  may  be  found 
by  the  PTO  to  be  damaged  or 
unreadable. 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354),  Executive  Orders  12291  and  12612. 
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and  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration  that  the 
proposed  rule  change  will  not  have  a 
significant  impact  on  a  substantial 
number  of  smaU  entities  (Regulatory 
Flexibility  Act  Pub.  L  96-354)  due  to  the 
limited  number  of  entities,  both  small 
and  otherwise,  that  are  involved  in  the 
relevant  technology.  Further,  the  costs 
associated  with  the  proposed  rule 
change  would  not  have  a  significant 
impact  on  overall  costs  associated  »vith 
filing  patent  applications  because  the 
proposed  rule  change  adopts  standards, 
procedures,  and  formats  which  are 
becoming  industry  and  international 
norms. 

The  Patent  and  Trademark  Office  has 
determined  that  this  proposed  rule 
change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  vrith  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

The  proposed  rule  contains  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  Collections  of 
information  relating  to  patent 
applications  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  code  0651-0011.  For 
the  great  majority  of  applications  that 
will  be  filed  having  nucleotide  and 
amino  acid  sequences  falling  within  the 
limits  defined  herein,  applicants  will  not 
have  to  expend  any  substantial  extra 
time  to  comply  with  these  rules  over  and 
above  that  previously  approved  for 
patent  applications.  For  the  most  part 
and  as  noted  above  with  regard  to 
current  practice  in  the  industry,  the 
required  information  will  have  already 
been  keyed  into  a  computer  system.  As 
such,  compliance  with  these  rules  will 
involve  only  the  additional  submission 
of  relevant  application  and  computer 
readable  form  information  and  a  minor. 
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one-time,  revision  of  the  format  for 
presenting  sequence  data,  after  which, 
no  additional  expenditure  of  time  for 
format  compliance  will  be  necessary' 
Any  burden  that  may  be  attributed  to 
the  submission  of  relevant  application 
and  computer  readable  form  information 
may,  in  fact,  be  more  than  offset  by  the 
fact  that  compliance  with  these  rules 
will  have  the  substantial  beneHt  of 
reducing  the  overall  time  necessary  to 
prepare  applications  because  a  given 
sequence  will  only  have  to  be  set  forth 
once  in  an  application  and  further 
references  thereto  will  be  made  by 
means  of  a  sequence  identifier. 
Accordingly,  compliance  with  these 
rules  is  estimated  to  take  approximately 
fifteen  additional  minutes,  including 
time  for  reviewing  instructions, 
maintaining  data  needed  and  completing 
and  reviewing  the  collection  of 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  Office  of  Management  and 
Organization,  Patent  and  Trademark 
Office,  Washington.  DC  20231;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503, 
Attention;  Paperwork  Reduction  Project 
0651-XXXX. 

Lists  of  Subjects  in  37  CFR  Pari  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Inventions  and  patent.^ 
Reporting  and  record-keeping 

requirements.  Small  businesses. 

For  the  reasons  set  out  m  the 
preamble  and  under  the  authority 
gran'ed  to  the  Commissioner  of  Patfnts 
and  Trade-marks  by  35  U  S.C.  6,  the 
Patent  and  Trademark  Office  is 
proposed  to  amend  Title  37  of  the  Code 
cf  Federal  Regulations  as  set  forth 
below. 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

t  The  authority  citation  for  37  CFR 

Part  1  would  continue  to  read  as 
follows: 

Authority:  35  U  S  C  6  unless  otherwise 
noted. 

2.  New  center  heading  and  §§  1.821 
through  1.825  are  proposed  to  be  added 
to  Subpart  F  to  read  as  fo'lows: 

Application  Disciosures  CoDtainiog 
Nucleotide  and /or  Amino  Add  Sequences 

S.-C 

1  8C1     Nacleoti.ie  and/or  amino  acid 

40 nuence  disclosures  in  patent 

applications. 


S#c 

1822    Symbols  and  format  to  be  used  for 

nucleotide  and/or  amino  acid  sequence 

data. 

1  823    Requirements  for  nucleotide  and/or 

amino  atid  sequences  as  pari  of  the 

application  papers. 
1  824    Form  and  format  for  nucleotide  and/or 

amino  acid  sequence  submissions  in 

computer  readable  form. 
\.S25    Amendments  to  or  replacement  of 

sequence  hating  and  computer  readable 

copy  thereof. 

Application  Disclosures  Containing 
Nucleotide  and/or  Amino  Acid 
Sequences 

f  1.821     Nucleotide  and/or  amino  acid 
MqiMoc*  di»clo«ur««  In  patient 
app4lcatk>fi«. 

(a)  'Nucleotide  and/or  amino  acid 
sequences"  as  used  in  J 5  1-821  through 
1.825  IS  interpreted  to  mean  a  sequence 
of  four  or  more  amino  acids  or  a 
sequence  of  ten  or  more  nucleotides. 
Nucleotides  and  ammo  acids  are  further 
defined  as  follows: 

(1)  "Nucleotides"  are  intended  to 
embrace  only  those  nucleotides  that  can 
be  represented  using  the  symbols  set 
forth  m  5  1.822!bHl),  .Modifications,  e.g., 
methylated  bases,  may  be  described  in 
the  description  and/or  the  separate  part 
of  the  disclosure  on  paper  copy 
corresponding  to,  but  not  including,  the 
nucleotide  sequence 

(2!  "Ammo  acids"  are  those  L-amino 
Qcids  commonly  found  in  naturally 
occurring  proteins  and  are  listed  in 
§  l,822ib)(2).  Those  ammo  acid 
sequences  containing  D-ammo  acids  are 
not  intended  to  be  embraced  by  this 
definition.  .Any  ammo  acid  sequence 
that  contains  post-translationally 
modified  amuno  acids  may  be  described 
as  the  amino  acid  sequence  that  is 
intially  translated  using  the  symibols 
shown  in  {  1.822(b)(2)  with  the  modified 
positions,  e.g.,  hydroxylations  or 
glycosylations.  being  described  in  the 
description  and/or  the  separate  part  of 
the  dislosure  on  paper  copy 
corresponding  to,  but  not  including,  the 
amino  acid  sequence.  Only  peptides  or 
proteins  containing  normal  peptide 
bonds  are  embraced  by  this  definition. 

(b)  Patent  applications  which  contain 
disclosures  of  nucleotide  and/or  amino 
acid  sequences,  in  accordance  with  the 
above  definition,  shall,  with  regard  to 
the  manner  in  which  the  nucleotide  and/ 
or  amino  acid  sequences  are  presented 
and  described,  conform  exclusively  to 
the  requirements  of  55  1-821  through 
1.825. 

(c)  Patent  applications  which  contain 
disclosures  of  nucleotide  and/or  amino 
acid  sequences  must  contain,  as  a 
separate  part  of  the  disclosure  on  paper 
copy,  hereinafter  referred  to  as  llie 


"Sequence  Listing,"  a  disclosure  of  the 
nucleotide  and/or  amino  acid  sequences 
and  associated  information  using  the 
symbols  and  format  in  accordance  with 
the  requirements  of  55  1-822  and  1.823. 
Each  sequence  disclosed  must  appear 
separately  in  the  "Sequence  Listing." 
Each  sequence  set  forth  in  the 
"Sequence  Listing"  shall  be  assigned  a 
separate  identifier  written  as  SEQ  ID 
NOil.  SEQ  ID  N0:2,  SEQ  ID  N0:3;  etc. 

(d)  Where  the  description  or  claims  of 
a  patent  application  discuss  a  sequence 
listing  that  is  set  forth  in  the  "Sequence 
Listing"  in  accordance  with  paragraph 
(c)  of  this  section,  reference  must  be 
made  to  the  sequence  by  use  of  the 
assigned  identifier,  in  the  text  of  the 
description  or  claims,  even  if  the 
sequence  is  also  embedded  in  the  text  of 
the  description  or  claims  of  the  patent 
application. 

(e)  A  copy  of  the  "Sequence  Listing" 
referred  to  in  paragraph  (c)  of  this 
section  must  also  be  submitted  in 
computer  readable  form  in  accordance 
with  the  requirements  of  5  1.824.  The 
computer  readable  form  is  a  copy  of  the 
"Sequence  Listing"  and  will  not 
necessarily  be  retained  as  part  of  the 
patent  application  file. 

(f)  In  addition  to  the  paper  copy 
required  by  paragraph  (c)  of  this  section 
and  the  computer  readable  form 
required  by  paragraph  (e)  of  this  section, 
a  statement  that  the  content  of  the  paper 
and  computer  readable  copies  are  the 
same  must  be  submitted  with  the 
computer  readable  form.  Such  a 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  Office. 

(g)  If  the  requirements  of  one  or  more 
of  paragraphs  (b)  through  (f)  of  this 
section  are  not  satisfied  at  the  tim.e  of 
filing  under  35  U.S.C.  Ill  or  at  the  time 
of  entering  the  national  stage  under  35 
U.S.C.  371,  applicant  has  two  months 
from  the  date  of  filing  or  one  month  from 
the  date  of  a  notice  which  will  be  sent 
requiring  compliance  with  one  or  more 
of  the  above  requirements,  whichever  is 
later,  in  which  to  comply,  or  the 
application  will  be  considered  to  be 
abandoned.  Any  submission  in  response 
to  a  requirement  under  this  paragraph 
must  be  accompanied  by  a  statement 
that  the  submission  includes  no  new 
matter.  Such  a  statement  must  be  a 
verified  statement  if  made  by  a  person 
not  registered  to  practice  before  the 
Office, 

(h)  If  the  requirements  of  one  or  more 
of  paragraphs  (b)  througn  (f]  of  tins 
section  are  not  satistied  at  the  time  of 
filing,  in  the  United  States  Receiving 
Office,  an  international  application 
under  the  F'atent  Cooperation  Treaty 


(PCT)  applicant  has  one  month  from  the 
date  of  a  notice  which  will  be  sent 
requiring  compliance  with  one  or  more 
of  the  above  requirements,  or  such 
further  time  as  may  be  set  by  the 
Commissioner,  in  which  to  comply,  or  no 
international  search  report  will  be 
established  by  the  United  States  Patent 
and  Trademark  Office  as  an 
International  Searching  Authority  for 
those  claims  in  the  application  that  are 
directed  to  nucleotide  and/or  amino 
acid  sequences.  Any  submission  in 
response  to  a  requirement  under  this 
paragraph  must  be  accompanied  by  a 
statement  that  the  submission  does  not 
go  beyond  the  disclosure  in  the 
international  application  as  filed.  Such  a 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  Office.  Any  delay  in 
meeting  this  time  limit  may  only  be 
excused  as  provided  for  in  the  PCT. 

§  1.822    Symbols  and  (onnat  to  tie  used  tor 
nucleotide  and/or  amino  acid  s«quenc« 
data. 

(a)  The  symbols  and  format  to  be  used 
for  nucleotide  and/or  amino  acid 
sequence  data  shall  conform  to  the 
following  requirements, 

(b)  The  code  for  representing  the 
nucleotide  and/or  amino  acid  sequence 
characters  shall  conform  to  the  code  set 
forth  in  the  tables  in  paragraphs  (b)[l) 
through  (b)(4)  of  this  section.  A  fixed 
width  font  shall  be  used  to  present 
sequence  data.  The  modified  base 
controlled  vocabulary  in  paragraph 
(b)(3)  of  this  section  and  the  modified 
and  unusual  amino  acids  in  paragraph 
(b)(4)  of  this  section  shall  not  be  used  in 
the  nucleotide  and/or  amino  acid 
sequences;  but  may  be  used  in  the 
description  and/or  the  "Sequence 
Listing"  corresponding  to,  but  not 
including,  the  nucleotide  and/or  amino 
acid  sequence. 

(1)  Base  codes: 

Symbol  end  Meaning 

A — A;  adenine 
C — C;  cytosine 
G — G;  guanine 
T — T;thymine 
U — U;  uracil 
M— A  or  C 
R— A  or  G 
W— A  or  T/U 
S— CorG 
Y-C  or  T/U 
K— G  or  T/U 
V— A  or  C  or  G:  not  T/U 
H— A  or  C  or  T/U;  not  G 
D— A  or  G  or  T/U;  not  C 
B— CorG  or  T/U/ not  A 
N — (A  or  C  01  r,  or  T/U)  or  (unknown  or 
other 


(2)  Amino  acid  three-letter 
abbreviations: 

Abbreviation  and  Amino  acid  name 

Ala — Alanme 

Arg — Arginine 

Asn — Asparagine 

Asp — Aspartic  Acid  (.Aspartate) 

Asx — Aspartic  Acid  or  Asparagine 

Cys — Cysteine 

Glu — Glutamic  Acid  (Glutamate) 

Gin — Glutamme 

Gix — Glutamme  or  Glutamic  Acid 

Gly — Glycine 

His — Histidme 

He — Isoleucine 

Leu — Leucine 

Lys — Lysine 

Met — Methionine 

Phe — Phenylalanine 

Pro — Prolme 

Ser — Serine 

Tlir — Threonine 

Trp — Tryptophan 

Tyr — Tyrosine 

Val— Valine 

Xaa — Unknovra  or  other 

(3)  Modified  base  controlled 
vocabulary: 

Abbreviation  and  Modified  base 
description 

ac4c — 4-acety!cytidine 

chmSu — 5- 

(carboxyhydroxylmethyl)uridine 
cm — 2'-0-methylcytidine 
cmjim5s2u — 5- 

carboxyTnethylaminomethyl-2- 

thiondme 
cmnmSu — 5- 

carboxyme  thy  laminomethyluri  dine 
d — dihydrouridine 
fm — 2'-0-methylpseudoundine 
ga!  q — beta.D-galactcsylqueosine 
gm — 2-0-methylguano8ine 
i — inosine 

i6a — N6-isopentenyladenosine 
ml  a — 1-methyladenosine 
mlf — 1-methylpseudouridine 
mlg — l-mcthylguanosine 
mil — l-methy!inosine 
m.22g — 2.2-dimethylguanosine 
m2a — 2-methyladenosine 
m2g — 2-methylguanosine 
m3c — 3-methy!cytidine 
m5c — 5-methy!cytidine 
m6a — N6-methyladenosine 
m7g — 7-nethylguanosine 
mamSu — 5-methylamiinomethyluridine 
mam5s2u — 5-methoxyaminomethyl-2- 

Ihiouridine 
man  q — beta.D-mannosylqueosine 
mcm5s2u — 5- 

methoxycarbonylmethyluridine 
mo5u — 5-methoxyundine 
ms2i6a— 2-methylthio-N&- 

isopentenyladenosine 


ms2t6a— N-((9-beta-D-ribofurano8yl-2- 

methylthiopurine-6- 

yl)carbamoyl)lhreomne 
mt6a— N-((9-beta-D- 

ribofurano8ylpuhne-6-y]  )N-methyI- 

carbamoy!)threonine 
mv — uridine-5-oxyacetic  acid 

methylester 
o5u — uridine-5-oxyacetic  acid  (v) 
osyw — wybutoxosine 
p — pseudouhdine 
q— queosine 
82c— 2-thiocyti  dine 
s2t — 5-methyl-2-thiouridine 
82u — 2-thiouridine 
84u — 4-thiouridine 
t — 5-methyluridine 
t8a — N-((9-beta-D-ribofurano8ylpurine-6- 

yl)carbamoyl)threonine 
tm — 2'-0-methyl-5-methyluridine 
um — 2'-0-methyluridine 
yw — ^wybutosine 
X — 3-(3-anuno-3-carboxypropy!)uridine, 

(acp3)u 

(4)  Modified  and  unusual  amino  acids: 

Abbreviation  and  Modified  and  unusual 
amino  acid 

Aad — 2-Aminoadipic  acid 
bAad — 3-aminoadipic  acid 
bAla — beta-Alanine,  beta- 

Aminopropionic  acid 
Abu — 2-Aminobutyric  add 
4Abu— 4-AminobutyTic  acid,  piperidinic 

acid 
Acp — 6-Aminocaproic  acid 
Ahe — 2-Aminoheptanoic  acid 
Aib — 2-Aminoisobutyric  acid 
bAib^3-Aminoisobutyric  add 
Apm — 2-Aminopimelic  add 
Dbu^2,4-Diaminobutyric  add 
Des — Desmosine 
Dpm — 2,2'-Diaminopimelic  add 
Dpr — 2,3-Diaminopropionic  add 
EtGly — N-Ethylglycine 
EtAsn — N-Ethylasparagine 
Hyl — Hydroxylysine 
aHyl — allo-Hydroxylysine 
SHj'p — 3-Hydroxyproline 
4Hyp — 4-Hydroxyproline 
Ide — Isodesmosine 
alle— allo-Isoleucine 
MeGly — N-Methylglycine,  sarcosine 
Melle — N-Methylisoleucine 
MeLys — N-Methylvaline 
Nva — Norvaline 
Nle — Norleucine 
Dm — Ornithine 

(c)  A  nucleotide  sequence  shall  be 
listed  using  the  one-letter  code  for  the 
nucleotide  bases,  as  in  paragraph  (b)(1) 
of  this  section. 

(d)  The  amino  acids  corresponding  to 
the  codons  in  the  coding  parts  of  a 
nucleotide  sequence  shall  be  typed 
immediately  above  the  corresponding 
codons. 
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(e)  The  amino  acids  in  a  protein  or 
anHr^n  «pniipnre  shall  be  listed  usinfl 


sequence  with  a  gap  or  gaps  shall  be 
numbered  as  a  plurality  of  separate 


(a)  MEDIUM  TYPE  (type  of  diskette/ 
tape  submitted); 
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(i)  START  (Position  start— starting 
position  in  SEQ  ID  NO:X  of 


1  «(■>'""■ 'J 


(F)  DEVTLOPME.VT.U  STAGE; 
(7)  GERM  LINE: 


such  that  a  printed  copy  of  the 
"Sequence  Listing"  may  be  recreated 
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(e)  The  amino  acids  in  a  protein  or 
peptide  sequence  shall  be  hsted  using 
the  three-letter  code  with  the  first  letter 
as  an  upper  case  character,  as  in 
paragraph  (b)(2)  of  this  section. 

(H  The  bases  in  a  nucleotide  sequence 
(including  introns)  shall  be  listed  m 
groups  of  10  bases  except  in  the  coding 
parts  of  a  sequence. 

(g)  The  bases  in  the  coding  parts  of  a 
nucleotide  sequence  shall  be  hsted  as 
triplets  (codons). 

(h)  A  protein  or  peptide  sequence 
shall  be  listed  with  a  maximum  of  16 
amino  acids  per  line,  with  a  space 
provided  between  each  amino  acid. 
(i)  A  nucleotide  sequence  shall  be 
hsted  with  a  maximum  of  16  codons  or 
60  bases  per  line,  with  a  space  provided 
between  each  codon  or  group  of  10 
bases. 

(j)  A  single  standed  nucleotide 
sequence  shall  be  presented  in  the  5'  to 
3'  direction,  from  left  to  right. 

(k)  A  double  stranded  nucleotide 
sequence  shall  be  presented  with  the 
anti-coding  strand  below  the  positive 
coding  strand  and  with  the  positive 
coding  strand  numbered  in  the  5'  to  3 
direction  from  left  to  right. 

(1)  An  amino  acid  sequence  shall  be 
presented  in  the  amino  to  carboxy 
direction,  from  left  to  right,  and  the 
amino  and  carboxy  groups  shall  not  be 
presented  m  the  sequence. 

(m)  The  enumeration  of  nucleotide 
bases  shall  start  at  the  first  base  of  the 
sequence  with  number  1,  The 
enumeration  shall  be  continuous  through 
the  whole  sequence  m  the  direction  5  to 
3'.  The  enumeration  shall  be  marked  in 
the  right  margin,  next  to  the  Ime 
containing  the  one-letter  codes  for  the 
bases,  and  giving  the  number  of  the  last 
base  of  that  line. 

(n)  The  enumeration  of  amir.i)  dciJs 
shall  start  at  the  first  amino  acid  of  the 
mature  protein,  with  number  1  It  shall 
be  marked  above  the  sequence  ever>'  5 
amino  acids.  The  pre-sequences  and 
Signal  sequences,  when  present,  shall 
have  negative  numbers,  counting 
backwards  starting  with  the  amino  acid 
next  to  number  1. 

(o)  For  those  nucleotide  sequences 
that  are  circular  m  configuration,  the 
enumeration  method  set  forth  in 
paragraph  (m)  of  this  section  remains 
applicable  with  the  exception  that  the 
designation  of  the  first  base  of  the 
nucleotide  sequence  may  be  made  at  the 
option  of  the  applicant.  The  enumeration 
method  for  ammo  acid  sequences  that  is 
set  forth  in  paragraph  (n)  of  th,s  section 
remains  applicable  for  amino  acid 
sequences  that  are  circular  in 
config'-ration. 

(p)  A  partial  sequence  shall  be 
numbered  as  a  separate  sequence  and  a 


sequence  with  a  gap  or  gaps  shall  be 
numbered  as  a  plurality  of  separate 
sequences,  with  the  number  of  separate 
sequences  being  equal  in  number  to  the 
num.ber  of  continuous  strings  of 
sequence  data. 

§1.823    Requirement*  tof  nocJ«o«d«  and/ 
or  amino  add  sequonces  at  part  o1  th« 
application  papers. 

(al  The  "Sequence  Listing,"  required 
by  5  l,821(cj,  setting  forth  the  nucleotide 
and/ or  ammo  acid  sequences,  and 
associated  information  m  accordance 
with  paragraph  (b)  of  this  section,  must 
begin  on  a  new  page  and  be  titled 
"Sequence  Listing"  and  appear 
immediately  pnor  to  the  claims, 

(b)  The  "Sequence  Listing"  shall, 
except  as  otherwise  indicated,  include, 
m  addition  to  and  immediately 
preceding  the  actual  nucleotide  and/or 
ammo  acid  sequence,  the  following 
items  of  information.  The  order  and 
presention  of  the  items  of  information  in 
the  "Sequence  Listing"  shall  follow  the 
order  in  which  those  items  are  listed 
herein  with  approp.nately  numbered 
headings,  wherein  the  headings  are 
designated  by  those  terms  in  upper  case 
characters,  not  including  any 
parenthetical  explanatory'  information. 
Those  items  of  information  that  are 
applicable  for  all  sequences  shall  only 
be  set  forth  once  m  the  "Sequence 
Listing."  The  submission  of  those  items 
of  information  designated  with  an  "M" 
is  mandatory  The  submission  of  those 
items  of  information  designated  with  an 
"R"  IS  recommended,  but  not  required. 
The  submission  of  those  items  of 
information  designated  with  an  "O"  is 
optional.  Those  items  designated  with 
"rep"  may  have  multiple  responses  and. 
as  such,  the  item  may  be  repeated  in  the 
"Sequence  Listing 

(1)  GENER.\L  L\F0R\L'\T10N 
(Apphcation,  diskette/tape  and 
publication  information): 

(i)  APPLICANT  (maximum  of  first  ten 
named  applicants — M): 

(ii)  TITLE  OF  INVENTION  (title  of  the 
invention,  as  elsewhere  in  application — 
M): 
(iii)  CORRESPONDENCE  ADDRESS 

(M): 

(A)  STREET  (correspondence  street 
address,  as  elsewhere  in  application): 

(B)  CITY  (correspondence  city 
address,  as  elsewhere  in  application); 

(C)  STATE  (correspondence  state,  as 
elsewhere  in  apphcation): 

(D)  COUNTRY  (correspondence 
country,  as  elsewhere  in  application); 

(E)  ZIP  (correspondence  zip  or  postal 
code,  as  elsewhere  in  application): 

(iv)  COMPUTER  READABLE  FORM 
(M): 


(a)  MEDIUM  TYPE  (type  of  diskette/ 
tape  submitted); 

(B)  COMPUTER  (type  of  computer 
used  with  diskette/tape  submitted): 

(C)  OPERATING  SYSTEM  (type  of 
operating  system  used): 

(D)  SOFTWARE  (type  of  software 
used  to  create  computer  readable  form): 

(v)  CURRENT  APPUCATION  DATA 
(M): 

(A)  APPUCATION  NUMBER  (U,S. 
application  number,  including  series 
code  and  serial  number,  if  available): 

(B)  RUNG  DATE  (U.S.  application 
filing  date,  if  available): 

(C)  CLASSinCATION  (PC/US 
classification  of  F-term  designation, 
where  F-terms  have  been  developed,  if 
assigned): 

(vi)  PRIOR  APPLICA'nON  DATA 
(prior  domestic,  foreign  priority  or 
international  application  data,  if 
applicable — M/rep): 

(A)  DOCUMENT  NL^EER  (document 
numbers): 

(B)  COUNTRY  (country  or  counties): 

(C)  FILING  DATE  (document  filing 
date(s]); 

(D)  PUBUCATION  DATE  (document 
publication  date(8)): 

(vii)  ATTORNEY/AGENT 
INFORMATION  (O): 

(A)  NAME  (attorney/agent  name): 

(B)  REGISTRATION  NUMBER 
(attorney/agent  registration  number): 

(C)  REFERENCE/DOCKET  NUMBER 
(attorney/agent  reference  or  docket 
number): 

(viii)  TELECOMMUNICATION 
INFORMATION  (O): 

(A)  TELEPHONT:  (telephone  number 
of  applicant  or  attorney/agent); 

(B)  TFJLEFAX  (telefax  number  of 
applicant  or  attorney/agent): 

(C)  TELEX  (telex  number  of  applicant 
or  attorney/agent): 

(ix)  PUBUCATION  STATUS  (Have 
the  data  that  are  disclosed  in  SEQ  ID 
NO:X  been  published? — O/rep): 

(A)  AUTHORS  (authors  of 
publication): 

(B)  TITLE  (tide  of  publication): 

(C)  JOUR.NAL  (journal  name  in  which 
data  published): 

(E)  VOLUME  (journal  issue  number  in 
which  data  published); 

(D)  ISSUE  (journal  name  in  which 
data  published): 

(F)  PAGES  (journal  page  numbers  in 
which  data  published): 

(G)  DATE  (journal  date  in  which  data 
published  including  month/date/year  or 
season): 

(H]  RELEVA.NT  RESIDUES  (Does 
SEQ  ID  NO;X  correspond  to  published 
sequence? — rep): 


[1]  START  (Position  start— stariing 
position  in  SEQ  ID  NO:X  of 
corresponding  data): 

[2]  END  (Position  end — ending 
position  in  SEQ  ID  NO:X  of 
corresponding  data): 

[3]  BASE  PAIRS  (Base  pairs— is  this 
corresponding  data  listed  by  the  use  of 
base  pairs?): 

[4]  AMINO  ACIDS  (Amino  acid 
residues — is  this  corresponding  data 
listed  by  the  use  of  amino  acid 
residues?): 

(2)  INFORMATION  FOR  SLQ  ID 
NO:X  (rep): 

(i)  SEQUENCE  CHARACTERISTICS 
(M): 

(A)  LENGTH  (sequence  length, 
expressed  as  number  of  base  pairs  or 
amino  acid  residues): 

(B)  TYPE  (sequence  tj'pe,  i.e.,  whether 
nucleic  acid  or  amino  acid): 

(C)  STRANDEDNESS  (if  nucleic  acid, 
number  of  strands,  i,e.,  whether  single 
stranded  or  double  stranded): 

(D)  TOPOLOGY  (whether  sequence  is 
circular  or  linear) 

(ii)  KIND — alternate  formats 

K1.\'D  (l<ind  of  nucleotide  sequenced  in  SEQ 
ID  NO:X  (Ht  least  one  of  the  following  should 
be  included  in  Sequence  Listing — R)); 

—Hypothetical  RNA: 

—Hypothetical  DNA: 

— Genomic  DN'A; 

— Genomic  RNA: 

— cDNA  to  mRNA. 

— cD.NA  to  genomic  RNA; 

—Organelle  DNA: 

—Organelle  RNA: 

— Specific  organella: 

— (RNA; 

— rRNA: 

— snRNA: 

— scRNA: 

— Other  nucleic  acid,  identify. 

— or — 

KIND  (kind  of  septide  or  portein  sequenced 
in  SEQ  ID  NO  X-R: 

(A)  SEQUENCE  ASSEMBLY  METHOD  (at 
least  one  of  the  following  should  be  included 
in  Sequence  Listing): 

— overlap  of  sequenced  fragments; 
— homology: 
— other 

(B)  FRAGMENT  TYPE  (at  least  one  of  the 
following  should  be  included  in  Sequence 
Listing): 

— N-terminal; 
— C-terminal: 
— internal  fragment  and 

(C)  HYPOTHETICAL: 

(iii)  ORIGINAL  SOURCE  (original 
source  of  molecule  sequenced  m  SEQ  ID 
NO:X— R): 

(A)  GENUS: 

(B)  ORGANISM/SPECIES: 

(C)  SUB-SPECIES: 

(D)  STRAIN: 

(E)  INDIVIDUAL  ISOLATE  (name/ 
number  of  individual/isolate); 


(F)  DEVELOPME.VTAL  ST.\GE. 
(:)  GERM  LINE: 

[2]  REi\RRANGED; 

(G)  HAPLOTYPE: 
(H)  TISSUE  TYPE: 
(1)  CELL  rVPE; 

(iv)  IMMEDIATE  SOURCE 
(immediate  experimental  source  of  the 
sequence  in  SEQ  ID  NOX— R): 

(A!  CELL  LINE  (name  of  cell  line): 

;B)  LIBRARY  (library- type,  name): 

lO  CLONE  Iclonels)): 

(v)  POSITION  IN  GENOME  {position 
of  sequence  in  SEQ  ID  .\'0:X  in 
genome — R): 

(A)  CHROMOSON^E/SEGMENT 
(chromosome/segment — name/number): 

(B)  MAP  POSITION: 

(c)  UNITS  {units  for  map  position,  i.e., 
whether  units  are  genome  percent. 
nucleotide  number  or  other/specify): 

(vi)  PROPERTIES  OF  SEQUENCE 
(properties  of  the  sequence  in  SEQ  ID 
NO:X-R]; 

(A)  PHENOTYPE  (associated 
phenotvpe(s)): 

(B)  ACTIVITY  (biological/enzymatic 
activity — biological/enzymatic  activity 
of  its  product): 

(C)  FUNCTIONAL  CLASS  (general 
functional  classification  of  the  gene  or 
gene  product): 

(D)  BINDING  MACROMOLECULES 
(macromolecules  to  which  the  gene 
product  can  bind): 

(E)  SUBCELLULAR  LOCATION 
(subcellular  localization  of  the  gene 
product): 

(F)  OTHER  INFOR.MATION'  (other 
relevant  information):  (vin  FEATURES 
(description  of  point,s  of  biological 
significance  in  the  sequence  in  SEQ  ID 
NOX-R/rep): 

(A)  LOCATION  (number  of  first  and 
last  bases/ammo  acids  in  feature): 

(B)  IDENTIFICATION  METHOD 
(method  by  which  the  feature  was 
identified,  i.e.,  by  experiment,  by 
similarity  with  known  sequence  or  to  an 
established  consensus  sequence,  or  by 
similaritv  to  some  other  pattern): 

(C)  COMPLEMENT  (indicate  whether 
feature  is  located  on  the  nucleic  acid 
strand  complementary  to  that  in  SEQ  ID 
NO:X): 

(viii)  SEQLTINCE  DESCRIPTION:  SEQ 
ID  NO:X: 

§  1.824     Form  and  format  for  nucleotide 
and/or  amino  acid  sequence  submissions 
In  computer  readable  form. 

(a)  The  computer  readable  form  shall 

contain  a  printable  copy  of  the 
"Sequence  Listing,"  as  defined  in 
§§  1  e21|c).  1  822  and  1.823,  recorded  as 
a  single  file  on  either  a  diskette  or  a 
magnetic  tape.  The  computer  readable 
form  shall  be  encoded  and  formatted 


such  that  a  printed  copy  of  the 
"Sequence  Listing"  may  be  recreated 
using  the  print  commands  of  the 
computer/operating-system 
configuration  speci^Red  in  paragraph  (f) 
of  this  section. 

(b)  The  BJe  in  paragraph  (a)  of  this 
section  shall  be  encoded  in  a  subset  of 
the  American  National  Standard  Code 
for  Information  Interchange  (ASCII). 
This  subset  shall  consist  of  all  the 
printable  ASCII  characters  including  the 
ASCII  space  character  plus  line- 
termination,  pagination  and  end-of-file 
characters  associated  *vith  the 
computer/operating-system 
conftgurations  specified  in  paragraph  (f) 
of  this  section.  No  other  characters  shall 
be  allowed. 

(c)  The  computer  readable  form  may 
be  created  by  any  means,  such  as  word 
processors,  nucleotide/amino  acid 
sequence  editors  or  other  custom 
computer  programs;  however,  it  shall  be 
readable  by  one  of  the  computer/ 
operating-system  configurations 
specified  in  paragraph  (f)  of  this  section, 
and  shall  conform  to  the  specifications 
in  paragraphs  (a)  and  (b)  of  this  section. 

(d)  The  entire  printable  copy  of  the 
"Sequence  Listing"  shall  be  contained 
within  one  file  on  a  single  diskette  or 
magnetic  tape.  This  provision  may  be 
waived  by  petition,  without  the  payment 
of  a  fee,  upon  showing  that  it  is  not 
practical  or  possible  to  submit  the  entire 
printable  copy  of  the  "Sequence  Listing" 
within  one  file  on  a  single  diskette  or 
magnetic  tape, 

(e)  The  submitted  diskette  or  tape 
shall  be  write-protected  such  as  by 
covering  or  uncovering  diskette  holes, 
removing  diskette  write  tabs  or 
removing  tape  write  rings. 

(f)  The  submitted  computer  readable 
form  shall  be  readable  on  one  of  the 
following  computer/operating-system 
configurations: 

(1)  Computer  IBM  PC/XT/AT.  IBM 
PS/2  or  compatibles: 

Operating  system:  PC-DOS  or  MS  DOS 

(Versions  2.1  or  above): 
Line  Terminator  ASCD  Carriage  Return  plus 

ASCU  Une  Feed; 
PaginaUon:  ASCII  Form  Feed  or  Series  of 

Line  Terminators: 
End-of-File:  ASCII  SUB  (Ctrl-Z); 
Media: 
Diskette— 5.25  inch.  360  Kb  storage; 
Diskette— 5.25  inch.  1.2  Mb  storage; 
Diskette — 3.50  inch.  720  Kb  storage; 
Diskette— 3.50  inch.  1.44  Mb  storage: 
Magnetic  tape— 9  track,  3200/1600  bits  per 
inch; 
Print  Command;  PRINT  rilename.extension; 

(2)  Computer  IBM  PC/XT/A  T.  IBM 
PS/2  or  compatibles; 
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Operating  system.  Umx  or  Zenix  Sys'etn  \ 
Line  Terminator  ASCII  Carnage  Return. 

D.,/Ti  r,  a  t,  r,T, .    A  Q/^n  pnf.m  FooH   nr  ';i/^r'P«   nr 


by  the  submission  of  substitute  sheets. 
,\meni.lments  must  be  accompanied  by  a 


inch.  800  Kb  storage 

(B)  COMPUTER;  Apple  Macintosh 


f r"^^    /'^r*r~'Ti   , 


Federal  Registor  /  Vol.  54.  No.  83  /  Tuesdcv.  \!«<,  ::   i989  /  Proposed  Rules 


18681 


(8) SEQUENCE   DESCRIPTION:    SEQ    ID   N0:1: 
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Operating  system.  L'nLx  or  Zemx  Sys'etn  \' 
line  Terminator  ASCII  Carnage  Return. 
Pagination:  ASCII  Form  Feed  or  Ser.es  of 

Line  Terminators, 
End-of-File:  None; 
.Vledia. 

Diskette — 5  ;.'  inch.  380  Kb  storage: 

Diskette — 5.:25  inch.  1,2  .Vf')  storage; 

Diskette — 3.50  inch.  720  Kb  storage; 

Diskette — 3,50  inch.  1.44  Mb  storage. 
Pnnt  Command:  LPR  filename: 

(3)  Compuier:  Apple  Macintosh: 
Operating  System:  Macintosh: 
Macintosh  File  Tj'pe:  text  w;th  line 
termination 
Line  Terminator  Pre-d"r.n''d  by  »ex'  WV" 

file; 
Pagination;  Pre-defined  by  text  type  file: 
End-of-file;  Pre-defined  by  text  type  :,;,e 
Media; 

Diskette — 3,50  inch.  400  Kb  s'orage; 
Diskette — 3,50  inch.  800  Kb  storage  ap.d 
Pf.nt  Command,  Use  PRINT  command  f'crr' 
any  .Macintosh  Applicatian  that 
processes  text  files,  such  as  MacVVrite  or 
TeachText, 

[g)  Computer  readable  forms  that  are 
subtnittetJ  to  the  Office  will  not  be 
returned  to  the  applicant. 

(h)  All  computer  readable  forms  shall 
have  a  label  permanently  affixed  theretj 
on  which  has  been  hand  pnxited  or 
typed,  a  descnption  of  the  format  of  the 
computer  readable  foim  as  well  as  the 
name  of  the  apphcant.  the  title  of  the 
invention,  the  date  on  which  the  data 
were  recorded  on  the  computer  readable 
form  and  the  name  and  type  of  computpr 
and  operating  system  which  genera tt;d 
the  files  on  the  computer  readable  forrr.. 
If  all  of  this  information  cannot  be 
printed  on  a  label  affixed  to  the 
computer  readable  form,  by  reason  of 
size  or  otherwise,  the  label  shall  include 
the  name  of  the  applicant  and  the  title  of 
the  invention  and  a  reference  number, 
and  the  additional  inform.ation  may  be 
provided  on  a  container  for  the 
computer  readable  form  with  the  name 
of  the  applicant,  the  title  of  the 
invention,  the  reference  number  and  the 
additional  information  affixed  to  the 
container.  If  the  computer  readable  form 
13  submitted  after  the  date  of  filing 
under  35  U.S.C  111  or  after  the  date  of 
entry  in  the  national  phase  under  35 
U.S.C.  371.  the  labels  mentioned  herein 
must  also  include  the  date  of  the 
application  and  the  application  number, 
including  series  code  and  senai  num.ber. 

§1.825    AnMndrMtits  to  or  r«ptec«ni«rrt  of 
Mqucnc*  Istkig  and  computer  readabto 
copy  thoroof. 

(a)  Any  amendment  to  the  paper  copy 

of  the  "Sequence  Listing"  must  be  made 


by  the  submission  oi  substitute  sheets. 
A.TenJmen's  must  be  accom.panied  by  a 
stdtement  t.nat  indicates  support  for  the 
an-er.dment  m  the  application,  us  filed, 
at  J  a  s'a'ement  that  the  substitute 
shee's  include  no  new  matter,  Sur.h  a 
slatement  must  be  a  verified  statement 
if  made  by  a  person  n(it  registered  to 
prat.ticp  before  the  Office, 

(b)  Any  amendment  to  the  paper  copy 
of  the  "Sequence  Listing."  \n  accordance 
with  paragraph  (a)  of  this  section,  must 
be  accompanied  by  a  substitute  copy  of 
the  computer  readable  form,  including 
all  previously  submitted  data  with  the 
a.mendment  incorporated  therein, 
accompanied  by  a  statement  that  the 
copy  m  computer  readable  form  is  the 
same  as  the  substitute  copy  of  the 
"Sequence  Listing,"  Such  a  statement 
must  be  a  venfied  statement  if  made  by 
a  p'^'-bon  not  registered  'd  practice 
before  the  Office. 

(c)  Any  appropridte  dt^iendments  to 
the  "Sequence  Listing"  in  an  application 
after  the  grant  of  a  patent  thereon  must 
comply  with  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

(di  If  upon  receipt,  the  computer 
readable  fonn  is  found  to  be  damaged  or 
unreadable,  applicant  must  provide, 
witfttn  such  time  as  set  by  the 
Commissioner,  a  substitute  copy  of  the 
data  in  computer  readable  form 
accom.panied  by  a  s'atement  that  the 
s'jbstitute  data  is  identical  to  that 
ortgmally  filed.  Such  a  statem.ent  must 
be  a  venfied  statement  if  marie  by  a 
person  not  registered  to  pr^r'ice  before 
the  Office. 

Ddte:  March  r.  1989. 
Donald  J,  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  end  Trademarks. 

Itldiinnal  Note  The  Following  Appendices 
"S,..  :'.^;  appci.'  in  the  Code  of  Federal 
Regulations) 

Appendix  I — Sample  Sequence  Listing 

(1j  GR'SERAl  LNTORMAllON; 
(ij  APPUCA,.NT  loan  Doe.  John  Doe 
(ii)  TTTLE  OF  INVENTION;  Isolation 

and  Cha.-acterizanon  of  a  Gene 

Encoding  a  Protease  from 

Paramecium  sp 
(iii)  CORRESTONDE.\CE  ADDRESS: 

(A)  STREET  123  Main  Street 

fB)  cm'  Smalltown 

id  STATE:  .Anystate 

(D)  COUNTRY  USA 

(E]ZIP'  12,14,5 
(iv)  CO\fPi:TER  READABIJ^:  FORM: 

(AJ  MEDIUM  TYPK:  Diskette.  3,50 


inch.  800  Kb  storage 

(B)  COMPUTER:  Apple  Macintosh 

(C)  OPERATING  SYSTEM: 
.Macintosh  5.0 

(D)  SOFTWARE:  MacWnte 

(v)  CURRENT  APPUCATION  DATA; 

(A)  APPUCATION  NUMBER:  09/ 

999,999 

(Bj  FILING  DATE:  February  28, 1989 

(C)  CLASSIFICATION:  US  Class/ 

aub— 999/99 
(*!)  PRIOR  APPUCATION  DATA: 

(A)  DOCUMENT  N-UMBER:  PCT/ 
US88/999,999 

(B)  COUNTRY:  RO/US 

(C)  FIUNG  DATE:  March  1.  1988 
(vii)  ATTORNEY/AGENT 

INTORMATION: 

(A)  NAME:  J.  Smith 

(B)  REGISTRATION  NUMBER; 
00001 

(C)  REFERENCE/DOCKET 
NUMBER:  01-0001 

(viii)  TELECOMMUNICATION 
INTORMATION: 

(A)  TELEPHONE:  (909)  999-0001 

(B)  TELEFAX:  (909)  999-0002 

(ix)  PUBUCATION  STATUS:  Data  in 
SEQ  ID  N0;1  and  SEQ  ID  N0:2 
have  been  published. 

(A)  AUTHORS;  Joan  Doe,  John  Doe 

(B)  TITLE:  Isolation  and 
Characterization  of  a  Gene 
Encoding  a  Protease  from 
Paramecium  sp. 

(C)  lOL'RNAL:  Fictional  Genes 
ID)  VOLUME:  1 

(E)  ISSLT:  1 

(F)  PAGES:  pp  1-20 

(G)  DATE:  March  2, 1988 

(H)  RELEVANT  RESIDUES;  SEQ  ID 
N0:1  and  SEQ  ID  N0:2  correspond 
entirely  to  published  sequences. 
(2)  LNTORMATION  FOR  SEQ  ID  N0:1: 
(i)  SEQUENCE 
CHARACTERISTICS: 

(A)  LENGTH:  957  base  pairs 

(B)  TYPE:  nucleic  acid 

(C)  STRANDEDNESS:  single 

(D)  TOPOLOGY:  linear 

(ii)  KIND:  nucleotide — genomic  DNA 
(iii)  ORIGINAL  SOURCE: 

(A)  GENUS:  Paramecium 

(B)  ORGANISM /SPECIES:  sp. 

(E)  INTirVIDUAL/ISOLATE:  XYZ2 
(I)  CELL  TYPE:  unicellular  organisri 

(iv)  IMMEDL\TE  SOURCE: 

(B)  LIBRARY:  genomic 

(C)  CLONE:  Para-XYZ2/36 
(vi)  PROPERTIES: 

(A)  PHENOTYPE:  expresses 
protease 

BILUNQ  CODE  M10-16-M 


(6) SEQUENCE  DESCRIPTION:  SEQ  ID  N0:1: 

ATCGGGATAG  TACTGGTCAA  GAC;:GGTGG^.  CACCGGTTAA  CCCCGGTTAA  GTACCGGTTA  60 

TAGGCCATTT  CAGGCCAAAT  GTGCCCAACT  ACGCCAATTG  TTTTGCCAAC  GGCCAACGTT  120 

ACGTTCGTAC  GCA.-.-TATGT  ACCTAGGTAC  TTACGGACGT  GACTACGGAC  ACTTCCGTAC  180 

GTACGTACGT  TTACGTACCC  ATCCCAACGT  AACCACAGTG  TGGTCGCAGT  GTCCCAGTGT  240 

-30 

,^,^,^  Met  Thr  Pro  Pro  Glu  Arg  Leu 

ACACAGACTC  JCAGACATTC  TTCACAGACA  CCCC  ATG  ACA  CCA  OCT  GAA  CGT  CTC   295 

-25  -20  -15 

Phe  Leu  Pro  Arg  Val  Cys  Gly  Thr  Thr  Leu  His  Leu  Leu  Leu  Leu  Glv 
TTC  CTC  CCA  AGG  GIG  TGT  GGC  ACC  ACC  CTA  CAC  CTC  CTC  CTT  CTG  GGG    343 

-10  -5 

Leu  Leu  Leu  Val  Leu  Leu  Pro  Gly  Ala  His 

CTG  CTG  CTG  GTT  CTG  CTG  CCT  GGG  GCC  CAT  GTGAGGCAGC  AGGAGAATGG      393 

^~  -  Gly 

Gu.bGuTCAG  CCAAACCTTG  AGCCCTAGAG  CCCCCCTCAA  CTCTGTTCTC  CTAG  GGG    453 

1  5  10  15 

Leu  Met  His  Leu  Ala  His  Ser  Asn  Leu  Lys  Pro  Ala  Ala  His  Leu  He 

CTC  ATG  C^.T  CTT  GCC  CAC  AGC  AAC  CTC  AAA  CCT  GCT  GCT  CAC  CTC  ATT    501 

GTAAACATCC  ACCTGACCTC  CCAGACATGT  CCCCACCAGC  TCTCCTCCTA  CCCCTGCCTC  561 

AGGAACCCAA  GCATCCACCC  CTCTCCCCCA  ACTTCCCCCA  CGCTAAAAA'^  AACAGAGGGA  621 

GCCCACTCCT  ATGCCTCCCC  CTGCCATCCC  CCAGGAACTC  AGTTGTTCAG  TGCCCACTTC   681 

20  25  30 

Tyr  Pro  Ser  Lys  Gin  Asn  Ser  Leu  Leu  Trp  Arg  Ala  Asn  Thr  Asp  Arg 

TAC  CCC  pr^r   AAG  CAG  AAC  TCA  CTG  CTC  TGG  AGA  GCA  AAC  ACG  GAC  CGT    729 

35  40.  45 

Ala  Phe  Leu  Gin  Asp  Gly  Phe  Ser  Leu  Ser  Asn  Asn  Ser  Leu  Leu  Val 

GCC  TTC  CIC   CAG  G.AT  GGT  TTC  TCC  TTG  AGC  AAC  AAT  TCT  CTC  CTG  GTC    777 

^A2APJ^AAAT  AATTGATTTC  AAGACCTTCT  CCCCATTCTG  CCTCCATTCT  GACCATTTCA  837 
GGGGTCGTCA  CCACCTCTCC  TTTGGCCATT  CCAACAGCTC  AAGTCTTCCC  TGATCAAGTC  897 
ACCGGAGCTT  TCAi^-AGAAGG  AATTCTAGGC  ATCCCAGGGG  ACCCACACCT  CCCTGAACCA   957 

BIUJNG  CODE  3510-ie-C 
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(3)  INFORMATION  FOR  SEQ  ID  Na  2; 
(i)  SEQUENCE  CHARACTERISTICS: 


(li)  KINT);  peptide  or  protein 
(A)  SEQUF^NCE  ASSEMBLY 


(B)  IDENTIFICATION  METHOD: 

similarity  to  other  signal  sequences. 


Vt  «f ^■w^i^K^\W«  r* 
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(A)  LOCATION: 

(B)  EDENTfflCATION  METHOD: 

(C)  COMPLEMENT: 


the  proposed  rule  may  be  obtained  from 
the  addtess  below. 


mfdrmrition  one:  h  r>- commendation  from 
the  Mid-Atiantic  and  New  England 


(v/in  SEo'SSS^^CRIFnON:  SEQ      fK*?,H^K°„T^"l^  °"h  "^^ ':2!^^' ^^1  .^ll'^!^  ^.^"^^!°A ?-':'^.«^«»  i°-« 
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(3)  INFORMATION  FOR  SEQ  ID  NO;  2: 
(i)  SEQUENCE  CHARACTERISTICS: 

(A)  LENGTH:  82  amino  acids 

(B)  TYPE;  amino  acid 
(D)  TOPOLOGY;  Unear 

(3)     SEQUENCE   :ESCPI?" 


(li)  KIND:  peptide  or  protein 
[A)  SEQUF^NCE  ASSEMBLY 

METHOD:  other,  deduction 
(vu)  FEATLHES;  signal  sequence 
fAl  LOCATION:  -34  to  -1 


(B)  IDENTIFICATION  METHOD: 

similarity  to  other  si^al  sequences, 
hydrophobic 


•20 


Met  Thr  Pro  tro  GiJ  Arg  Leu  Phe  Leu  Pro  Arg  Vai  Cys  Giy  Thr  Thr 


•«  A 

"  I  'J 


-5 


Leu  His  Leu  Leu  Lej  Le 


u  3.V  Leu  Leu  Leu  Va.  Leu  Leu  Pro  Gly  Ala 


His  Gly  Leu  Met  His  Leu  A^a  H.s 


::or  A3r:  L-iu  Lys  Pro  Ala  Ala  His 


30 


,eu  He  Tyr  ? 


w-  r^  ^  fi  r- 


.ys 


-a '-     ^,e 


,eu  Trp  Arg  Ala  Asn  Thr 


35 


A.-p  Arg  Ala 
Le  u  '/a  1 


P^«^  Leu  Glr.  Asc  ~  l'/   Fr.e  .j-'^r  -...^:' -..  ..- 


45 
Asn  Asp.  Ser  Leu 
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(A)  LOCATION: 

(B)  IDENTmCATION  METHOD: 

(C)  COMPLEMENT: 

(viii)  SEQUENCE  DESCRIPTION:  SEQ 
ID  NO:  X: 

[FR  Doa  8&-10391  Filed  5-1-89:  8:45  am] 

MLUMQ  COOC  lS1*-W-« 


National  Ocaanic  and  Atmosptteric 
Administration 

50  CFR  Part  611 

Foreign  Fishing;  Northwastsm  Atlantic 
Hal(« 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  NOAA  issues  this  notice  to 
extend  the  period  during  which  the 
public  may  comment  on  the  proposed 
rule  to  amend  fishery  specifications  for 
the  Preliminary  Fishery  Management 
Plan  for  the  Hake  Fisheries  of  the 
Northwestern  Adantic  (PMP).  Copies  of 


the  proposed  rule  may  be  obtained  frum 
the  address  below. 

DATE:  Comments  on  the  proposed  raU- 
should  be  submitted  on  or  heforf  Mhv 
15.  19b3 

ADDRESS:  All  comments  should  be  sent 
to  Richard  B.  Roe,  Regional  Director 
National  Marine  Fishenes  Service. 
Northeast  Region.  One  Blackburn  Drive 
Gloucester,  Massachusetts  01930  Copies, 
of  the  proposed  rule  are  available  upon 
request  from  the  National  Manne 
Fisheries  Service,  Northeast  Repona! 
Management  Division.  Plan 
Administration  Branch,  One  Black  bum 
Drive,  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT  F 
Martin  Jaffe,  508-281-9272. 
SUPPLEMENTARY  INFORMATION  Thf 
proposed  rule  to  amend  fishery 
specifications  for  the  PMP  was 
published  in  the  Federal  Register  on 
April  5. 1989  {54  FR  13704).  The  schedule 
for  this  submitted  rule  specified  a 
comment  period  through  May  1.  1989 

TTie  proposed  initial  specifications  for 
the  1989  fishing  year  were  based  on  a 
reevaluation  of  new  stock  assessment 


:;.(irm,)!ion  rtru:  h  -»■!  '.-nrn  ntJation  from 
;;it'  .M:(i  ,'\*i.i;;'.;;,  a:v;  \>  w  Elngland 
Fishery  .M.tnai;.' :;,,.::'  Cj'dncils  that  joint 
venture  procf  ss::ik  md  the  total 


allowable  le 


\-i 


'"eign  fishing  for 


hakes  be  zerr   :;  :mh  4  in  view  of  the 

recent  app::i  n!ior  tn  M.,\'f,  wer 
Interna t i cii Hi L  Lt,,i,  (..i'lu?  cste:. 
MH«saLhu!jptts  f. ,ir  h  vi!\f>r  hake  joint 
'. tTit:,'-,,  w,(h  .),,,  <>iv;i.'  r'nion.  and  in 
fur^ht:-  ':!i;"s;::f--H;::^::    •'  : 'le  interest 
^ri.'V,-  :r  h.ihc  i->  i  :':>■;■  s. ■,;::, r'lits  of  the 
ipCijM-y  ff!i-i,;,\f  Ap;-^  2tj,  :;ja9,  the 
i,i-m:r::i(Tit  period  \h  fxtended  by  this 
•^■^ii!;e  th-.ii,:«h  M«\  15. 1989.  CommenU 
^^  :  !h     I  :.?,;;!  r(i;   ::  determining  the 
sjxcirications  for  1989. 

Authority  16  U.S.C.  etsefl.  onlesi 

:rii.-rwi.^(  allied. 

Dated:  April  27. 1989. 
Donald  {.  Leedy, 

1   :    .  i  >:rector  of  Office  Fiaheriea 

and  Management,  National 

(FR  Doc  8h  ;'iVif  F  <  -  4   :h  « '     41  pm] 

BItl„W»G  com.  «!0-  12 -m 


Appendix  D— Headings  for  Infonnatioo 

Items  in  §  1823 

(1)  GENERAL  INFORMATION: 
(i)  APPUCANT: 
(ii)TITLE  OF  LNVENTION 
(iii)  CORRESPONDENCE  ADDRESS; 

(A)  STREET: 

(B)  CITY:  , 

(C)  STATE:  | 

(D)  COUNTRY: 
(E)ZIP: 

(iv)  COMPUTER  READABLE  FORM: 

(A)  MEDIUM  TYPE: 

(B)  COMPUTER: 

(C)  OPERATING  SYSTEM 

(D)  SOFTWARE; 

(v)  CURRENT  APPUCATION  DATA: 

(A)  APPUCATION  NTJMBER: 

(B)  FILLNG  DATE: 

(CI  CLASSIFICATION: 

(vi)  PRIOR  APPUCATION  DATA 

(A)  DOCUMENT  NTJMBER: 

(B)  COUNTRY: 

(C)  FILING  DATE: 

(D)  PL'BUCATION  DATE: 
(vii)  ATTORNEY /AGENT 

INTORMATION: 

(A)  NAME: 

(B)  REGISTRATION  NUMBER: 

(C)  REFRENCE/DOCKET  NXTvfflER 
(viii)  TELECOMMUNICATION 

LNFORMATION: 

(A)  TELEPHONE:  l 

(B)  TELEFAX:  | 


(C)  TELEX 

(ix)  PL^UCATION  STATLIS; 
(At  ALrrHORS: 
(B)  TITLE: 
fC)  ICHJRNAL; 

(D)  VOLUME; 

(E)  ISSUE; 
{¥]  PAGES 
(G)  DATE. 

(HI  RELEVANT  RESIDUES: 
/•;;  START: 
(2)  ENT»; 

(3]  BASE  PAIRS: 
(41  AMLNO  ACIDS; 
(2)  INTORMATION  FOR  SEQ  ID  NO;  X: 
11]  SEQUENCE  CHAR.^CTERISTICS: 

(A)  LENGTll: 

(B)  TYPE; 

(C)  STRANDEDNESS: 

(D)  TOPOLOGY 

fii)  KIND  (if  nucleotide — at  least  one 
of  the  following  should  be  included: 
—Hypothetical  RNA: 
— Hypothetical  DNA. 
— Genomic  DN.A; 
— Genomic  RNA. 
— cDNA  to  mR.N,^: 
— cDNA  to  genomic  R.\'A 
— Organelle  DS.\. 
— Organelle  RNA: 
— Specific  orsaneiie; 
— tRNA, 
— rRNA, 
— snR-NA. 
— scRNA. 
— Other  nucleic  acid,  identify): 


(11)  KI.ND  (if  peptide  or  protein): 
'  (A)  SEQUENCE  ASSEMBLY 
METHOD: 

(B)  FRAGMENT  TYPE: 

(C)  HYPOTHETICAL: 
(iii)  ORIGINAL  SOURCE; 

(A)  GENUS: 

(B)  ORGANISM/SPECIES: 

(C)  SUB-SPECIES: 

(D)  STRAIN; 

(E)  INDIVIDUAL  ISOLATE: 

(F)  DEVELOPMENTAL  STAGE: 

(1)  GERM  LINE; 

(2)  REARRANGED: 

(G)  HAPLOTYPE; 
(H)  TISSUE  TYPE: 
(I]  CELL  TYPE: 

(iv)  IMMEDIATE  SOURCE: 
(A)CELLUNE; 

(B)  LIBRARY: 

(C)  CLONE: 

(v)  POSITION  IN  GENOME: 

(A)  CHROMOSOME/SEGMENT: 

(B)  MAP  POSITION: 

(C)  UNITS: 

(vi)  PROPERTIES  OF  SEQUENCE; 
(A)  PHENOTYPE: 
(B)ACnVlTY: 

(C)  FUNCTIONAL  CLASS: 

(D)  BINDING 
MACROMOLECULES: 

(E)  SUBCELLULAR  LOCATION: 

(F)  OTHER  INFORMATION: 
(vii)  FEATURES; 
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Vol,  54.  No.  83 


disrupting  markets.  However,  during  the       and  lower  pncen  foi  Eri;;!riian  orange 
season  each  weekly  recommendation  luice. 


compared  to  last  year  s  average  of  141. 
The  average  size  for  1988-1989  cron 
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Tb«   «©c1»r  of  ttw   FEDERAL   REGISTER 
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DEPARTIIENT  OF  AGRICULTURE 
Agricultural  Itorfctting  S«rvtc« 

[TB-M-0(M] 

National  Advtaory  Commttta*  for 
Tobacco  Inapactlon  Sarvlcas;  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1)  announcement  is  made  of  the 
following  committee  meeting: 

Name:  National  Advisory  Committee 
for  Tobacco  Inspection  Services 

Date:  June  9, 1989. 

Time:  1:30  p.m. 

Place:  Tobacco  Division,  AgricuJtural 
Marketing  Service,  U.S.  Department  of 
Agriculture's  Regional  Trammg 
Laboratory,  333  Waller  Avenue, 
Lexington,  Kentucky  40504. 

Purpose:  To  discuss  the  burley 
tobacco  marketing  situation,  uniform 
packaging  and  other  related  problems. 

The  meeting  is  open  to  the  public. 
However,  public  participation  will  be 
limited  to  written  statements  submitted 
before  or  after  the  meeting  unless 
participants  make  other  arrangements 
with  the  chairperson.  Persons,  other 
than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should 
contact  the  Director,  Tobacco  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
2567,  prior  to  the  meeting. 

Dated:  Apnl  28, 1989 
Kenneth  C  Clayton. 

Acting  AdminisUvtor 

[FR  Doc.  89-10448  Filed  5-1-89  8  4.5  a-j 

■iLUNa  cooe  mio-os-h 

(Docket  Mo.  FV-0«-0341 

Valencia  Orangea  Grown  in  Arizona 
and  Daalgnatad  Part  of  California 

AOCNCY:  Agncultuial  Marketing  Service. 
USDA. 


actiom:  Notice  of  Marketing  Policy. 

summary:  This  notice  sets  forth  a 
summary  of  the  1989-90  marketing 
policy  for  Valencia  oranges  grown  in 
California  and  Arizona.  The  marketing 
policy  was  submitted  by  the  Valencia 
Orange  Administrative  Committee, 
which  locally  administers  the  marketing 
order  covenng  Califomia-Anzona 
Valencia  oranges.  The  marketing  policy 
contains  informabon  on  the  1988-89 
Valencia  orange  crop  and  market 
prospects  for  the  1989-90  marketing 
year. 

DATE:  Written  suggestions,  views,  or 
pertinent  information  relative  to  tjie 
marketing  of  the  1988-89  California- 
Arizona  Valencia  orange  crop  will  be 
considered  if  received  by  [une  1, 1989. 
AODRESa:  Interested  persons  are  invited 
to  submit  wntten  statements  in  triplicate 
to  the  Docket  Clerk,  F&V.  AMS,  USDA, 
P.O.  Box  96456.  Room  2525-S, 
Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456:  telephone:  (202)  447- 
5120.  Growers  and  handlers  of  Valencia 
oranges  may  obtain  a  copy  of  the 
marketing  policy  directly  from  the 
Valencia  Orange  Administrative 
Committee.  Copies  of  the  marketing 
policy  are  also  available  from  Mr. 
Belden. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  908.50  of  the  marketing  order 
covenng  Valencia  oranges  grown  in 
Arizona  and  designated  part  of 
California,  the  Valencia  Orange 
Administrative  Committee,  hereinafter 
referred  to  as  the  "Committee",  is 
required  to  submit  a  marketing  policy  to 
the  Secretary  pnor  to  recommending 
regulations  for  the  ensuing  season.  The 
order,  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  19J7  (the  -Acf,  7  use,  601-674),  as 
amended,  authorizes  volume  and  size 
regulations  applicable  to  fresh 
shipments  of  Valencia  oranges  to 
domestic  markets  which  a.-e  defi.ied  by 
the  order  to  include  Canada.  The 


marketing  order  does  not  authorize 
regulation  of  export  shipments  of 
Valencia  oranges  or  Valencia  oranges 
utilized  in  the  production  of  processed 
orange  products. 

Section  908.50  of  the  marketing  order 
states  that  prior  to  the  recommendation 
for  regulation  for  each  prorate  district, 
the  Committee  shall  submit  to  the 
Secretary  its  marketing  policy  for  the 
ensuing  season.  Such  marketing  policy 
shall  contain  the  following  information: 
(1)  The  available  crop  of  oranges  in  the 
prorate  district,  including  estimated 
quality  and  composition  of  sizes;  (2]  the 
estimated  utilization  of  the  crop, 
showing  the  quantity  and  percentages  of 
the  crop  that  will  be  marketed  in 
domestic,  export,  and  by-product 
channels,  together  with  quantities 
otherwise  to  be  disposed  of;  (3)  a 
schedule  of  estimated  weekly  shipments 
to  be  recommended  to  the  Secretary 
during  the  ensuing  season;  (4]  available 
supplies  of  competitive  oranges  in  all 
producing  areas  of  the  United  States;  (5) 
level  and  trend  of  consimier  income;  (6) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (7)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
oranges.  In  formulating  its  marketing 
policy,  the  Committee  should  give  due 
consideration  to  the  onset  and  duration 
of  prorate  and  size  regulation.  In  the 
event  that  it  becomes  advisable  to 
substantially  modify  such  marketing 
policy,  the  Commitee  shall  submit  to  the 
Secretary  a  revised  marketing  policy 
setting  forth  the  information  as  required 
in  this  paragraph. 

The  Committee  adopted  its  marketing 
policy  for  the  1989-90  marketing  year  at 
its  March  7, 1989,  meeting.  Various 
meetings  to  develop,  discuss  and  review 
the  Committee's  marketing  policy  were 
held  on  March  10  in  Yuma,  Arizona; 
March  14,  in  Visalia,  California;  and 
March  21,  in  Ventura,  California. 
Substantial  numbers  of  industry 
representatives  were  present  at  these 
meetings.  The  marketing  policy  is 
intended  to  inform  the  Secretary  and 
persons  in  the  industry  of  the 
Committee's  plans  for  recommending 
regulation  of  shipments  during  the 
marketing  season  and  the  basis  therefor. 
The  Committee  evaluates  prospective 
m.arket  conditions  and  recommends  to 
the  Secretary  a  schedule  of  the 
quantities  of  Valencia  oranges  that  can 
be  shipped  each  week  to  domestic 
outlets  during  the  season  without 


disrupting  markets.  However,  during  the 
season  each  weekly  recommendation 
may  vary  from  the  schedule  depending 
on  on  prevailing  market  conditions. 
Under  certain  conditions,  the  Committee 
may  recommend  size  regulations 
applicable  to  fresh  domestic  shipments. 

In  addition  to  providing  the  Secretary 
with  information  specified  in  the 
marketing  order  about  crop  and 
marketing  conditions,  the  policy 
statement  affords  an  opportunity  for 
growers  and  handlers  to  gain  a  broad 
perspective  of  the  industry  as  it  relates 
to  all  prorate  districts  and  provides  a 
view  of  the  anticipated  economic 
environment  in  which  the  total  crop  will 
be  marketed. 

In  its  marketing  policy,  the  Committee 
discussed  a  balance  that  has  been 
achieved  in  recent  years  among  the 
three  outlets  for  Valencia  oranges — 
domestic  fresh,  export  fresh,  and 
products.  Traditionally,  the  fresh 
domestic  outlet  had  been  the  most 
profitable,  and  the  best  quality  fruit  has 
gone  to  that  market.  Fruit  of  slightly 
lower  grades  and  sizes  went  to  the 
somewhat  less  profitable  fresh  export 
market,  and  the  products  market — 
mostly  frozen,  concentrated  orange 
juice — was  a  low-value  salvage  outlet 
for  the  remainder. 

In  recent  years,  however,  and 
especially  during  the  1987-88  and  1988- 
89  marketing  years,  this  situation  has 
changed.  Asian  markets  for  Valencia 
oranges  has  grown,  especially  the 
Japanese  market.  The  Japanese  market 
has  now  become  the  single  biggest 
export  customer  for  Valencia  oranges, 
and  it  demands  large,  premium  grade 
fruit  which  commands  a  high  price. 
.A.lso,  the  price  for  concentrate  has 
increased  due  to  a  series  of  freezes  in 
the  Florida  citrus  belt,  an  outbreak  of 
citrus  canker  in  Florida,  and  uncertainty 
over  supplies  from  Brazil. 

This  combination  of  developments 
has  resulted  in  a  better  balance  between 
the  three  outlets  for  Valencia  oranges. 
During  the  1988-89  marketing  year,  for 
instance,  39  percent  of  the  total  tree  crop 
was  sold  in  domestic  fresh  markets,  21 
percent  went  to  export  fresh  markets, 
and  39  percent  to  products.  For  the  1987- 
89  marketing  year,  those  figures  were  40 
percent,  24  percent,  and  34  percent, 
respectively.  Volume  regulations  under 
the  marketing  order  were  not  used 
during  those  two  years  (except  for  the 
week  ending  March  19, 1987), 

The  Committee  indicated,  however, 
that  this  balance  may  be  difficult  to 
achieve  during  the  1989-90  marketing 
year.  This  is  due  to  a  possible  Japanese 
quarantine  of  Valencia  oranges  due  to 
problems  with  the  Fuller  Rose  Beetle 


and  lower  price.s  for  Brazilian  orange 
juice 

In  its  1989-90  marktling  policy,  the 
Committee  projected  a  range  of 
production  for  the  1988-89  California- 
Arizona  Valencia  orange  crop  of  51.500 
to  56,500  cars  (1.000  cartons  at  37  Vj 
pounds  net  weight  each  equals  one  car). 
This  compares  with  a  1987-88  estimated 
total  production  of  57,800  cars  and  an 
estimated  average  total  production  for 
the  past  six  year  of  53,700  cars.  The  size 
of  this  year's  crop  has  been  diificult  to 
estimate  because  of  the  uncertain  effects 
of  a  February  freeze. 

The  Committee  estimates  District  1, 
Central  California,  1988-89  production 
to  range  from  22,000  to  24.000  cars, 
compared  to  19.800  cars  produced  in 
1987-88.  In  District  2.  Southern 
California,  the  crop  is  expected  to  range 
from  27,500  to  29,500  cars,  compared  to 
35,000  cars  produced  last  year  In 
District  3,  the  Arizona-California  desert 
valley,  production  is  expected  to  be  iin  a 
range  of  2,000  to  3,000  cars,  compared  to 
3,037  cars  in  1987-88. 

The  Commiteee  estimated  that 
shipments  to  domestic  fresh  outict.s. 
including  Canada,  during  the  1989-90 
marketing  year  will  account  for 
approximately  19,000  to  21.000  cars.  Last 
year  a  total  of  22,259  cars  were  shipped 
to  fresh  domestic  markets.  Fresh  export 
shipments  are  expected  to  total 
approximately  11.500  to  12.500  cars 
compared  to  11,968  cars  last  year. 
Processing  usage  is  forecast  at 
approximately  20.000  to  21.800  cars 
compared  to  22.755  cars  last  year. 

In  terms  of  total  crop  utilization,  the 
Committee  expects  35  to  39  percent  of 
the  1988-89  crop  to  be  accounted  for  in 
domestic  fresh  markets  compared  with 
39  percent  in  1987-88:  fresh  exports  are 
projected  at  21  to  23  percent  of  total 
1988-89  crop  utilization  compared  with 
21  percent  in  1987-88:  processed  and 
other  uses  would  account  for  the 
residual  37  to  39  percent  compared  with 
39  percent  of  the  1987-88  crop. 

The  projected  size  composition  of  the 
total  crop  indicates  an  average  orange 
size  for  the  industry  at  the  mid-point  of 
the  season  of  125  oranges  per  carton,  the 
same  as  last  year's  average.  However. 
there  are  distinct  differences  between 
districts  in  both  the  average  of  sizes  and 
m  the  size  patterns  of  oranges  grown  in 
each  district.  With  the  exception  of 
District  3.  projected  sizes  in  the  districts 
are  significantly  different  than  last  year. 
The  average  size  for  1988-89  crop 
oranges  produced  in  District  1  is 
projected  to  the  127  per  carton, 
compared  with  an  average  of  99  per 
carton  for  1987-88  crop  oranges.  For 
District  2,  the  average  size  for  1988-89 
crop  oranges  is  projected  to  be  125, 


compared  to  last  year's  average  of  141. 
The  average  size  for  1988-1989  crop 
oranges  produced  in  District  3  is 
projected  to  be  110.  the  same  as  lust 
year. 

Limited  shipments  of  Valencia 
oranges  began  in  mid-February.  Based 
on  current  projections,  shipments  are 
expected  to  finish  in  early  November. 
The  Committee  has  developed  a 
schedule  of  estimated  weekly  shipments 
for  the  1989-90  marketing  year. 

The  Committee  reports  that  Florida 
round  orange  production  is  expected  to 
be  300.000  cars,  consisting  of  178.000 
cars  of  the  early  and  mid-season  type 
oranges  and  122.000  cars  of  Valencia 
oranges.  Total  Florida  round  orange 
production  is  expected  to  be  9  percent 
grater  than  last  year.  In  Texas,  orange 
production  is  continuing  to  improve 
following  the  freeze  of  1983.  Total  Texas 
orange  production  for  1988-89  is 
expected  to  be  3,700  cars,  a  significant 
increase  over  the  2,860  cars  produced 
during  the  previous  crop  year. 

The  1987-88  season  average  fresh 
equivalent  on-tree  grower  returns  for 
California-Arizona  Valencia  oranges  as 
reported  by  the  National  Agricultural 
Statistical  Service  were  $4.94  per  carton. 
This  was  about  80  percent  of  Oie 
equivalent  season  average  parity  of 
$6.21  per  carton.  The  1988-89  equivalent 
seasonal  parity  of  projected  to  be  $7.06 
per  carton.  The  1988-89  returns  are  not 
expected  to  exceed  the  parity  equivalent 
price. 

In  discussing  the  possible  need  for 
prorate  regulation  early  in  the  season, 
the  marketing  policy  indicated  that 
neither  calendar  dates  nor  specific 
levels  of  shipments  in  past  years  can  be 
definitive  as  to  the  recommended  onset 
of  regulation.  Rather,  volume  regulations 
will  be  recommended  to  the  Secretary 
when  they  are  deemed  necessary  by  the 
Committee  to  achieve  conditions  of 
orderly  marketing. 

Section  908.51(b)  of  the  marketing 
order  identifies  factors  which  the 
Committee  should  consider  in 
recommending  prorate  regulation  and 
states  that  in  making  its 
recommendations,  the  Committee  shall 
provide  equity  of  marketing  opportunity 
to  handlers  in  all  districts  and  shall  give 
due  consideration  to  the  following 
factors;  (1)  Market  prices  for  oranges, 
including  market  prices  by  grades  and 
sizes:  (2)  supply  of  oranges  on  track  at 
and  enroute  to.  the  principal  markets;  (3) 
supply,  maturity,  and  condition  of 
oranges  in  the  area  of  production, 
including  the  grade  and  size  composition 
thereof;  (4)  market  prices  and  supplies  of 
citrus  fruits  from  California.  Arizona, 
and  competitive  producing  areas,  and 
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supplies  of  other  competitive  fruits,  fS) 
trend  and  level  m  consumer  incomes, 
and  (6)  other  relevant  factors. 

In  order  to  provide  an  opportunity  for 
public  input,  the  U.S.  Depa.tment  of 
Agnculture  will  accept  written  views 
and  information  pertinent  to  the 
marketing  policy  and  the  need  for.  or 
level  of  regulation  for  the  1989-90 
marketing  year.  Comments  are  inviied 
on  the  appropriate  levels  of  fresh 
oranges  which  can  be  made  available  fo 
the  fresh  domestic  market  and  the 
intraseasonal  dispersion  of  ship.ments 
Interested  persons  are  also  invited  to 
comment  on  the  possible  regulatory  and 
informational  impact  of  this  marketing 
policy  and  seasonal  volume  reg^jlations 
on  small  businesses.  The  notice 
provides  a  30-day  penod  for  the  receipt 
of  comments. 

Publication  of  this  summary  of  the 
marketing  policy  is  to  provide 
information.  This  action  does  not  create 
any  legal  obligations  or  nghts.  either 
substantive  or  procedural 

(Sees.  1-19.  48  Stat.  31,  m  a.T.ended.  7 
U  S.C.  aOl-674) 

Dated;  Apnl  2a  1989.  I 

Robert  C  Ke«n«y, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
:FR  Doc.  89-10408  Filed  4-28-89:  8:45  am] 

MUJMO  COM  M10-0}-«l 


Food  Safety  and  lnap«ction  S«rvtc« 
(DockatNo.  8»-003Nl 

Exemption  for  ReUII  Stores; 
Adlustmant  of  Dollar  Limitations 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

Acnow.  Notice. 

summary:  This  notice  announces  that 
the  dollar  limitations  currently  in  effect 
on  the  annual  sales  of  meat  and  poultry 
products  that  can  be  sold  by  retail 
stores,  exempt  from  Federal  inspection 
requirements,  to  consumers  other  than 
household  consumers,  such  as  hotels. 
restaurants  and  similar  institutions, 
have  been  adjusted  to  conform  with 
pnce  changes  for  meat  and  poultry 
products  as  indicated  by  the  Consumer 
Price  Index.  The  dollar  limitation  for 
meat  products  increases  from  $31,800  to 
532,400  for  calendar  year  1989  and  the 
dollar  limitation  for  poultry  products 
increises  from  $28,100  to  $30,100  for 
calendar  year  1989. 
EFFECTIVE  DATE:  May  2,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
Vtr.  Ralph  Stafko.  Director,  Policy 
Office,  Policy  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 


Department  of  Agriculture,  Washington, 
DC  20250.  (202)  447-8168. 

Background 

Federal  in.spection  of  meat  and 
poultry  products  prepared  for  sale  or 
distjibution  in  com.T.erce  or  in  States 
designated  under  section  301(c)  of  the 
Federal  Me^t  In,3pection  Act  (FMIA)  (21 
use.  eeTc;)  and  section  5(c)  of  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  454(c))  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
section  30'l(c)(2)  of  the  Federal  Meat 
Inspection  Act  (21  U.SC  661(c)(2))  and 
section  5(c)(2)  of  the  Poultry  Products 
inspection  Act  (21  U.S.C.  454(c)f2))  state 
that  the  general  requirement  of  routine 

Federal  in.spection shall  not 

apply  to  operations  of  types 
traditionally  and  usually  conducted  at 
rptail  stores  *  *  *  when  conducted  at 
any  retail  store  '  *  *  for  sale  in  normal 
retail  quantities  *   *   *  to  consumers. 

•      ■      «  " 

FSIS  regulations  (9  CFR  303  1(d)  and 
381  10(d!)  define  retail  stores  that 
qualify  for  exemption  from  routine 
Federal  inspection  under  the  FMIA  or 
PPIA.  Whether  FSIS  deems  an 
establishment  to  be  an  exempt  retail 
establishment  depends,  in  part,  upon  the 
percentage  and  volume  of  its  trade  with 
consumers  other  than  household 
consumers,  such  as  hotels,  restaurants 
and  similar  institutions.  Accordingly,  the 
Federal  meat  and  poultry  products 
inspection  regulations  state  in  terms  of 
dollars  the  maximum  amount  of  meat 
and  poultry  products  which  may  be  sold 
to  nonhousehold  consumers  if  the 
establishment  is  to  remain  an  exempt 
retail  establishment  During  calendar 
year  1988,  the  maximum  amount  for 
meat  products  was  $31,600:  for  poultry 
products,  the  amount  was  $28,100. 

The  Federal  meat  and  poultry 
products  inspection  regulations  (9  CFR 
303.1(d)(2)(iii)(6)  and  381.10(d)(2)(iii)(t)) 
further  provide  that  the  dollar  limitation 
on  product  sales  by  retail  stores  to 
consumers  other  than  household 
consumers  will  be  automatically 
adjusted  dunng  the  first  quarter  of  each 
calendar  year  whenever  the  Consumer 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics  (BLS),  Department  of 
Labor,  indicates  a  change  dunng  the 
previous  year  in  the  pnce  of  the  same 
volume  of  product  exceeding  $500, 
upward  or  dowr^ward.  The  regulations 
also  require  that  notice  of  the  adjusted 
dollar  limitation  be  published  in  the 
Federal  Register 

The  BLS  Consumer  Fh-ice  index  for 
1988  indicates  a  price  increase  in  meat 
products  of  2.4  percent  and  a  price 
increase  in  poultry  products  of  7.2. 


percent.  As  a  percentage  of  the  existing 
dollar  limitation,  a  change  in  excess  of 
$500  is  indicated  for  both  meat  and 
poultry  products.  When  rounded  off  to 
the  nearest  $100,  the  price  increase  for 
meat  products  amounts  to  $800  and  the 
price  increase  for  poultry  products 
amounts  to  $2,000, 

Accordingly,  FSIS,  in  accordance  with 
§5  303.1(d)(2](iii)(6)and 
381.10(d)(2)(iii)(/3)  of  the  regulations,  has 
automatically  raised  the  dollar 
limitation  of  permitted  sales  of  meat 
products  and  raised  the  dollar  limitation 
of  permitted  sales  of  poultry  products  to 
consumers  other  than  household 
consumers  by  establishments  operating 
as  retail  establishments  exempt  from 
Federal  inspection  requirements. 
Therefore,  the  dollar  limitations  for  1988 
have  increased  from  $31,600  to  $32,400 
for  meat  products  and  increased  from 
$28,100  to  $30,100  for  poultry  products. 

Done  at  Washington.  DC  on;  April  25, 1989. 
Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  89-10447  Filed  5-1-89:  8:45  am] 
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Forest  Service 

Lake  Tahoe  Basin  Management  Unit, 
Placer  County,  California;  Intention  to 
Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  environmental 
impact  statement  on  its  proposal  to 
build,  in  cooperation  with  the  State  of 
California,  an  interpretive  center  on  the 
site  commonly  known  as  the  "Sixty-four 
Acre  Tract"  in  the  northwest  comer  of 
Lake  Tahoe  in  Tahoe  City,  California. 

Construction  of  the  interpretive  center 
would  implement  direction  in  the  Land 
and  Resource  Management  Plan  for  the 
Lake  Tahoe  Basin  Management  Unit. 

The  draft  EIS  will  consider  two 
construction  alternatives  on  opposite 
sides  of  the  state  highway  that  bisects 
the  tract.  One  of  these  is  near  the 
shoreline  of  Lake  Tahoe,  and  will 
include  a  pier.  A  third  alternative  is  not 
to  develop  an  interpretive  center. 

Considerable  scoping  and  analysis 
has  revealed  the  principle  issues  in  the 
proposed  action:  (1)  Effects  on  nearby 
residential  areas;  (2)  effects  of  possible 
increases  in  traffic  on  Highway  89. 

Alternative  locations  for  an 
interpretive  center  were  considered  by 
the  Tahoe  City  Advisory  Council  at 
several  public  meetings  in  April,  1987, 
and  at  a  meeting  of  local  homeowners  in 
July,  1987. 


The  Forest  Supervisor  will  hold  a 
public  workshop  in  Tahoe  City  on  June 
6, 1989.  at  4:00  p.m.  in  the  Fairway 
Community  Center  in  Tahoe  City. 
Federal,  State,  and  local  agencies:  and 
other  individuals  or  organizations  that 
may  be  interested  or  affected  by  the 
decision  will  be  invited  to  participate. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  July  30, 1989.  The 
final  environmental  impact  statement  is 
schedule  to  be  completed  by  September 
30, 1989. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  the  responsible  official,  Robert  E, 
Harris,  Forest  Supervisor,  Lake  Tahoe 
Basin  Management  Unit,  PO  Box  731002, 
South  Lake  Tahoe,  CA  95731,  by  June  20. 
1989. 

Questions  about  the  proposed  action 
and  the  environmental  impact  statement 
should  be  directed  to  Robert  A. 
McDowell,  Recreation  Staff  Officer,  or 
Frank  A.  Magary,  Forest  Landscape 
Architect  (916)  573-2600, 
Robert  E.  Harris, 
Forest  Supervisor. 

Date;  April  24, 1989. 

[FR  Doc.  8&-10458  Filed  4-1-89;  8:45  am] 
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BLACKSTONE  RIVER  VALLEY 
NATIONAL  HERITAGE  CORRIDOR 
COMMISSION 

Meeting 

Notice  is  hereby  given  in  accordance 
with  section  522b  of  Tide  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Wednesday,  May  3, 1989. 

The  Commission  was  established 
pursuant  to  Pub,  L  99-647,  The  purpose 
of  the  Commission  is  to  assist  federal, 
state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  4:15  p.m. 
at  the  Woonsocket  High  School,  777 
Cass  Avenue,  Woonsocket,  Rhode 
Island,  for  the  following  reasons: 

1.  Report  of  the  Chairman. 

2.  Report  of  the  Treasurer. 

3.  Commission  status  report  on 
current  legislative  initiative. 

4.  Report  of  the  Public  Information 
and  Education  Subcommittee:  public 
information  programs. 

5.  Report  of  the  Planning 
Subcommittee. 


6.  Presentation  of  MA  Heritage  Park 
Program's  concept  plan  for  a  Visitor 
Center  at  the  Voss  Farm,  Uxbndge,  MA. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  Pepper.  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission.  P.O.  Box 
34,  Uxbridge.  MA  01569,  Telephone  (508) 
278-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James 
Pepper,  Executive  Director  of  the 
Commission  at  the  address  below. 
lames  Pepper. 

Executive  Director  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
[FR  Doc.  89-l("i430  Filed  5-1-89:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IC-401-C56] 

Viscose  Rayon  Staple  Fiber  From 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration; 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review 

SUMMARY:  The  Department  of 

Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden.  We 
preliminarily  determine  the  net  subsidy 
to  be  15.30  percent  ad  valorem  for  the 
period  January  1, 1987  through 
December  31, 1987.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  2,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  McGarr  or  Bernard  Carreau,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone;  (202)  377-2786. 
SUPPl^MENTARV  INFORMATION: 

Background 

On  January  4. 1989,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
168)  the  final  results  of  its  last 


administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden  (44  FR 
28319;  May  15, 1979).  On  May  9, 1988, 
the  petitioner,  the  U,S.  Rayon  Producers 
Committee,  requested  in  accordance 
with  i  355.10  of  the  Commerce 
Regulations  an  administrative  review  of 
the  order.  We  published  the  initiation  on 
June  29, 1988  (53  FR  24470).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq,  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  Item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  Swedish  regular  viscose 
rayon  staple  fiber  and  high-wet  modulus 
("modal")  viscose  rayon  staple  fiber. 
Diuing  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  309.4320  and  309,4325  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  Such  merchandise  is 
currently  classifiable  under  HTS  item 
number  5504.10.0000. 

The  review  covers  the  period  January 
1. 1987  through  December  31. 1987  and 
three  programs.  The  only  known 
Swedish  exporter  of  this  merchandise  to 
the  United  States  is  Svenska  Rayon.  AB. 

Analysis  of  Programs 

(1)  Loans/Grants  for  Plant  Crection 

Under  three  agreements,  the  Swedish 
government  provided  Svenska  with 
interest-free  loans  for  the  creation  of  a 
modal  fiber  plant.  The  agreements 
provided  that  the  Swedish  government 
would  forgive  the  loans  in  equal 
amounts  over  ten  years  if  Svenska 
maintained  its  modal  fiber  production 
capacity  for  ten  years.  If  Svenska 
eliminated  this  production  capacity 
prior  to  the  end  of  the  ten-year  period, 
the  agreements  also  provided  that  the 
remaining  amount  of  the  outstanding 
principal  would  fall  due  immediately. 

The  first  agreement.  Project  77.  was 
concluded  in  1975,  and  the  Swedish 
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government  disbursed  the  funds 
between  1975  and  1977.  The  second 


could  not  exceed  15  percent  of  the 
company's  total  labor  costs. 


confidential  formula  concluded  between 
the  Swedish  government  and  Svenska). 
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days  of  the  date  of  publication.  Any 
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instrument  will  be  used  for  in  situ  x-ray 
diffraction  studies  under  high-pressure 
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nondynamic  properties  of  the  structures. 
In  addition,  the  instrument  will  be  used 
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government  disbursed  tlie  funds 
betwwn  1975  and  1977.  The  second 
agreement  Project  81.  was  concluded  in 
1978  and  the  funds  disbursed  between 
1978  and  1961.  In  1979.  the  Swedish 
government  provided  a  final  interest- 
free  loan  to  Svenska  for  pollution 
control  improvements  to  the  modal  fiber 
plant. 

Forgiveness  of  these  loans  began 
when  the  equipment  purchased  went 
mtc  operation.  Accordingly,  the  Swedish 
government  forgave  ten  percent  of  the 
total  disbursements  to  Svenska  under 
Project  77  in  each  year  from  1978 
through  1985.  Similanly,  the  Swedish 
government  forgave  ten  percent  of  the 
total  disbursements  under  Project  81  in 
each  year  from  1981  through  1985  and 
ten  percent  of  the  environmental  loan  in 
each  year  from  1980  through  19^5.  In 
1988,  after  Svenska  permanently 
discontinued  all  modal  fiber  production 
and  closed  the  modal  fiber  plant 
designed  and  developed  for  production 
of  such  fiber,  the  Swedish  government 
forgave  Svenska's  remaining 
indebtedness  from  the  plant  creation 
and  pollution  conL-ol  improvements. 

Since  these  loans  were  in  fact  grants. 
we  have  calculated  the  benefit  streajns 
using  the  declining  balance 
methodology.  We  allocated  the  benefits 
from  each  grant  over  the  10-year 
average  useful  life  of  assets  in  the  rayon 
fiber  industry,  according  to  the  ".Asset 
Guideline  Classes"  of  the  Internal 
Revenue  Service,  and  used  as  discount 
rates  the  national  average  corporate 
bond  rates  in  Sweden  for  the  years  in 
which  each  grant  was  received 
(obtained  from  the  "Monthly  Digest  of 
Swedish  Statistics",  a  Swedish 
government  publication). 

We  allocated  the  benefits  attrbutablc 
to  the  review  period  over  the  value  of 
Svenska's  net  sales  during  the  review 
period.  On  this  basis,  we  prelinunanly 
determine  the  benefit  from  this  program 
to  be  10.73  percent  ad  valorem. 

(2)  Elderly  Employment  Compensation 
Program 

The  Swedish  government  provided  a 
subsidy  to  certain  companies  within  the 
textile  and  clothing  industries  through  a 
special  employment  contribution  for 
older  workers.  This  program  provided 
compensation  to  a  company  based  upon 
the  number  of  hours  worked  by 
employees  over  50  years  of  age.  A 
company  participatmg  in  the  program 
had  to  agree  not  to  dismiss  or  release 
redundant  employees  of  any  age  for  any 
reason  other  than  normal  attrition. 
Payments  were  calculated  on  the  basis 
of  28  Swedish  kronor  per  hour  for 
employees  over  age  50  who  were 
involved  in  production.  The  payment 


could  not  exceed  15  percent  of  the 
company's  total  labor  costs. 

Svenska  received  its  last  payment 
under  this  program  in  July  1982.  In 
January  1983,  the  Swedish  government 
excluded  the  rayon  fiber  industry. 
including  Svenska.  from  this  program. 
Using  the  declining  balance 
methodolosy  referred  to  above,  we 
calculated  Svenska's  benefit  by 
allocating  the  1982  payment  over  ten 
years,  the  average  useful  life  of  assets  in 
the  rayon  fiber  industry.  We  used 
Svenska's  1982  weighted  cost  of  capital 
as  the  discount  rate. 

We  allocated  the  benefit  attributable 
to  the  review  period  over  the  value  of 
Svenska's  net  sales  dunng  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.50  percent  ad  valorem. 

(3)  Grant  for  Manpower  Reduction  and 

Conditional  Loan 

The  Swedish  government  concluded 

an  agreement  with  Svenska  m  1980 
consisting  of  two  parts:  a  grant  for 
manpower  reduction  and  a  conditional 
loan  to  cover  operating  losses.  The  grant 
was  intended  to  compensate  the 
company  for  maintaining  redundant 
employees  longer  than  collective 
agreements  and  emplojTncnt  protection 
laws  required,  and  for  retrainmg 
employees  to  work  elsewhere  within  the 
KF  Industn  group  (the  group  of  firms, 
including  Svenska,  owned  directly  or 
indirectly  by  Kooperativa  Forbundet). 
The  grant  was  paid  through  the  National 
Labor  Market  Board  in  two  installments, 
one  in  December  1980,  and  the  other  in 
July  1981.  Svenska  received  no  new 
manpower  production  grants  during  the 
period  of  review 

Using  the  declining  balance 
methodology,  we  allocated  each  grant 
over  ten  years,  the  average  useful  life  of 
assets  in  the  rayon  fiber  industry.  We 
used  as  a  discount  rate  the  national 
average  corporate  bond  rate  in  Sweden 
for  1980,  the  year  in  which  the 
agreement  was  reached. 

We  aUocated  the  benefit  attributable 
to  the  review  period  over  the  value  of 
Svenska's  net  sales  during  the  review 
per.od.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  grant  to 
be  0,58  percent  ad  valorem. 

For  the  conditional  loan  part  of  the 
1980  agreem.ent,  the  terms  (including  the 
length)  and  conditions  depended  on  the 
company's  profit  levels.  The  conditional 
loan  was  disbursed  in  three  installments 
between  1980  and  1982.  Under  the 
original  agreement,  the  Swedish 
government  would  forgive  portions  of 
the  outstanding  principal  and  interest  of 
the  loan  if  Svenska  did  not  make  a 
sufHcient  profit  (as  determined  by  a 


confidential  formula  concluded  between 
the  Swedish  government  and  Svenska). 
If  Svenska  attained  the  requisite  level  of 
profit,  it  would  have  to  repay  a  certain 
portion  of  the  loan,  including  interest. 
Svenska  did  not  make  a  sufficient  profit 
in  any  year  between  1983  and  1985,  end 
the  Swedish  government  forgave  the 
yearly  repayment  of  the  loan  in  1983, 
1964  and  1985.  In  1986,  in  conjunction 
with  the  forgiveness  of  the  loans/grants 
for  plant  creation,  the  Swedish 
government  forgave  the  total 
outstanding  balance  of  this  loan. 

Because  Svenska  never  m.ade  any 
payments  on  this  loan,  which  was 
forgiven  in  its  entirety  over  four  years, 
we  have  treated  each  of  the  three  loan 
installments  as  grants  given  in  the  year 
of  receipt.  As  with  the  loans/grants  for 
plant  creation  program,  we  have  applied 
the  declining  balance  methodology, 
allocating  benefits  from  each  grant  over 
the  10-year  average  useful  life  of  assets 
in  the  rayon  fiber  industry.  We  used  as 
discount  rates  the  national  average 
corporate  bond  rates  in  Sweden  for  the 
years  in  which  each  grant  was  received. 

We  allocated  the  benefit  attributable 
to  the  review  period  over  the  value  of 
Svenska's  net  sales  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  the 
conditional  loan  to  be  3.49  percent  ad 
valorem. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  15.30  percent  ad  valorem  for  the 
period  January  1. 1987  through 
December  31, 1987. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  15.30  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1987  and  on  or  before 
December  31. 1987. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  of  15.30  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  witlidrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  ttiese  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 


days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
last  workday  preceding.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(al(l] 
of  the  Tariff  Act  (19  U.S.C.  1675{a)(lj) 
and  §  355.22  of  the  Commerce 
Regulations  pubhshed  in  the  Federal 
Register  on  December  27, 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 

Date:  August  24, 1989. 
Michael ).  Coursey, 

Acting  Assistant  Secretary  for  Import 

.Administration. 

[FR  Doc.  89-10432  Filed  5-l-6ft  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  California  State 
University,  Long  Beach,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  v.-e 
invite  comjnents  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  ddyn  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  W'ashington. 
DC  20230.  Applications  may  be 
cxam.ined  between  8.30  a.m.  and  5.00 
p.m.  in  Room  2841.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC. 

Docket  No.:  88-255R.  ApplicanL- 
California  State  University,  Long  Beach. 
Chemistry  Department.  1250  Beilfiower 
Boulevard,  Long  Dsach,  CA  5)08.50. 
Inst:vmenL  Stopped-Flow 
Spectrofiuorimeter,  Model  SF-51. 
Manufacturer:  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Original  notice  of  this 
application  was  published  in  the  Federal 
Register  of  September  23, 1988. 

Ducket  No.:  89-113,  Applicant: 
University  of  Hawaii  at  Manoa.  Hawaii 
Inititute  of  Geophysics.  2325  Correa 
Rocd,  HIG  *114.  Honolulu,  HI  96822. 
Instrument:  250  Ton  emm  Cubic-Anvil 
TyTje  High  Pressure  Press  Apparatus. 
Model  TRY-250.  Manufacturer  Riken 
Kiki  Co.,  Ltd..  Japan.  Intended  Use:  The 


instrument  will  be  used  for  in  situ  x-ray 

diffraction  studies  under  high-pressure 
and  high-temperature  conditions  for 
determination  of  atomic  crystal 
structure,  molar  volumes,  equation  of 
state  (P-V-T).  of  Earth's  mantle  phases. 
In  addition,  the  instrument  will  be  used 
for  educational  purposes  in  the  courses: 
Physics  of  the  Earth's  Intenor.  High- 
Pressure  Mineralogy.  Solid  State 
Geophysics  and  Topics  in  High 
Pressure-Temperature  Research. 
Application  Received  bv  Commissioner 
of  Custo.n.'^:  March  21,  1989. 

Docket  No.:  89-115.  .Applicant: 
Washington  University  School  of 
Medicine,  Department  of  Biochemistry 
and  Molecular  Biophysics.  660  S.  Euclid 
Avenue,  Box  8094.  St"  Loui.s,  MO  63110. 
Instrument:  Stopped  fiow 
Spectrofiuorimeter,  Model  SF-17MV/ 
20MB.  Manufacturer  Applied 
Photophysics,  United  Kindom.  Intended 
Use:  The  instrument  will  be  used  to 
examine  the  changes  in  properties  of 
proteins  and  enzymes  upon  mixing  with 
various  compounds  to  determine 
structure-function  relationships  in  these 
proteins  and  the  mechanism  of  catalysis 
of  enzymes.  Application  Received  by 
Commissioner  of  Customs:  March  27, 
1989. 

Docket  .\o.:  89-116.  Applicant 
Lovelace  Biumedical  and  Environmental 
Research  Institute,  Builidng  9217,  Area 
Y,  P.O.  Box  5890.  Kirkland  Air  Force 
Base  East,  Albuquerque,  N'M  87115. 
Instrument:  Electron  Microscope,  Model 
H-7000.  .Manufacturer:  Hitachi  Scientific 
Instruments,  Japan.  Intended  Use:  The 
instrument  will  be  used  to  perform 
morphometry  at  the  ultrastructural  level 
and  to  identify  and  characterize 
particles  in  biologic  tissues.  The  basic 
areas  of  investigation  will  include:  (1) 
The  ultrastructure  of  normal  biological 
tissues  and  their  normal  counterparts 
exposed  to  toxicants;  (2)  morphometry 
at  the  ultrastructural  level;  and  (3)  the 
identification  and  characterization  of 
particles  in  tissues.  Application 
Received  by  Commissioner  of  Customs: 
March  27, 1989, 

Docket  .No.:  83-117.  Applicant: 
Rensselaer  Polytechnic  Institute,  110  8th 
Street.  Troy,  NY  12180-3590.  Instrument 
Centrifuge  for  Geotcchnical 
Applications,  Model  665-1. 
Manufacturer:  Acutronic  France  S.A., 
France.  Intended  Use:  The  instrument 
will  be  used  for  basic  earthquake 
engineering  research  to  study  the 
mechanical  behavior  of  large  scale  civil 
engineering  structures  which  utilize  soil 
as  a  principal  structural  element. 
Typical  examples  are  earth  dams,  soils 
underlying  building  and  bridge 
foundations.  embarJanents  and  tunnels. 
The  studies  also  relate  to  other 


nondynamic  properties  of  the  structures. 
In  addition,  the  instrument  will  be  used 
as  an  educational  tool  in  graduate  and 
undergraduate  soil-related  courses 
providing  hands-on  civil  engineering 
education  relating  to  design  and 
construction  of  large  structures 
including  large  soil  structures. 
Application  Received  by  Commissioner 
of  Customs:  March  28, 1989. 

Docket  No.:  69-118.  Applicant-  Utah 
State  University,  Purchasing  Services, 
Logan,  UT  84322-8300.  Instrument- 
Rapid  Kinetic  Spectrometer  Accessory 
with  Pneumatic  Drive  Unit  Model  RX- 
1000.  Manufacturer  Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  in  conjunction  with  an  electron 
spin  resonance  spectrometer  to  study 
oxygen  free  radical  formation  as  tumor 
promoters  in  chemical  carcinogenesis 
studies.  Application  Received  by 
Commissioner  of  Customs:  March  29. 
1989. 

Docket  No.:  89-119.  Applicant  Baruch 
College,  CUNY,  17  Lexington  Avenue. 
New  York,  NY  10010.  Instrument  Rapid 
Kinetics  Accessory.  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific 
Limited,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in 
investigations  conducted  to  further  the 
understanding  of  the  heme  enzymes 
peroxidase  and  catalase  by  measuring 
axial  ligand  effects  on  the  metal 
porphyrin  catalysis  of  reaction  1.  The 
work  will  study  axial  ligands  with 
systematic  variation  in  molecular 
structure,  steric  bulk,  and  hydrogen 
bonding  capacity.  In  addition,  the 
instrument  will  be  used  in  the 
laboratory  component  of  Physical 
Chemistry  I  which  will  cover 
thermodynamics,  electrochemistry, 
chemical  kinetics  and  transport 
properties.  Application  Received  by 
Commissioner  of  Customs:  March  30, 
1989. 

Docket  No.:  89-120.  Applicant  Texas 
A&M  University,  Department  of 
Geology,  College  Station,  TX  77843. 
Instrument  Electron  Microprobe.  SX-50. 
Manufacturer  Cameca  Instruments  Inc. 
France.  Intended  Use:  The  instrument 
will  be  used  to  provide  data  that  is 
crucial  when  studying  the  formation  of 
various  rocks  and  minerals  that  occur  in 
the  Earth.  This  includes  the 
investigation  of  ore  deposits,  migration 
of  crustal  fluids,  and  formation  of  the 
earth's  crust.  In  addition,  the  instrument 
will  be  used  in  the  course  "Electron 
Microprobe  Analysis:  Principles  and 
Geologic  Apphcations"  which  will  serve 
as  an  introduction  to  the  principles  of 
electron  microprobe  analysis,  and 
through  the  lab  portion  of  the  course  will 
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offer  hands-on  expen»nce  with  the 
microprobe.  Application  Received  by 
Commissioner  of  Custorps:  March  30, 
1989 

Docket  i\0:  89-121  Apphcant: 
Georgia  Department  of  Human 
Resources.  47  Trinity  Avenue  SW 
Room  42H,  Atlanta,  GA  30334. 
InstmmenL  Electron  Microscope,  Model 
CMIO.  Manufacturer  NV.  Philips.  The 
Netherlands.  Intended  L'se:  The 
instrument  will  be  used  for  the  sear;.h 
and  indentification  of  human  pathogenic 
viru-ses  present  m  clmica!  medical 
soecimena  of  human  and/or  animal 
c-ng'n.  90  that  the  identities  of  endemic 
a.".(i  epidemic  virus  patho5?cr.s  can  be 
ep:dem:r,!  oscally  followed  and  possibly 
prci..:;ej  Applicat.on  Received  ty 
Cc.-":r:ss.orer  of  Custons.  .March  30, 

Docket  \o..  &Q-\Z2.  Appitcar.t: 
Carnegie  Mellon  University.  Department 
r.f  Metallurgical  Engineering  and 
?.tatenal8  Science,  Pitisburs,  PA  15213- 
3390.  Instrumeni-  Electron  Microscope, 
» Indel  SEM-4000EX.  Ma::u''acti:rer: 
'EOU  Japan.  Intended  Use.  The 
inst.-ument  will  be  used  for  the  following 
r>s?arch  objectives: 

;ij  Development  of  a  ccmprehens:\e 
f.indamen:a!  understanding  of  the 
f  roccssing-struct'ire  properties  relation 
n  composite  materials  bavung 
particulate  or  short  fiber  ceramic 
r^iTiforced  ir  metal  and  intennetallic 
natrices.  and  to  a  lesser  e.xtent,  ceramic 
ncterials. 

(2)  Provide  information  about  t>.e 
£.tcmic  str-jcture  of  perm.anent  magnets 
end  Its  influence  on  magnetic  properties 
I'lat  cannot  be  cbtair.rd  by  other 
methods. 

(3;  .Modification  cf  magnetic 
f  rcperties  of  thin  films  through  control 
r  f  coherency'  strains,  and  increase  of 
magnet  resistance  through  adj-jstment  of 
the  Hdll  coefficients, 

(4)  E-xamination  of  the  interactions  of 
dislocation  with  coherent  ordered  delta 
partxles  and  semicoherent  Tt  plate- 
shaped  precipitates  in  an  Al-2C-lLi 
alloy,  in  various  stages  of  developmenf, 

In  addition,  the  instrument  wil:  be 
used  to  teach  the  theory  of  high 
resolution  Lmaging  and  the  state-cf-thc- 
art  tecrmiques  in  using  high-resoiutujn 
electron  microscopy  and  imas^e 
interpretation,  supported  by  computer 
image  simulation.  Application  Rece.ve'J 
by  Commissioner  of  Customs:  March  30. 
19C9. 

Docket  Na^  89-123.  Applicant- 
Kingsbrook  Jewish  Medical  Center.  Sd5 
Schenectady  Ave..  Brooklyn,  NY  11203. 

IixstjvmenL-  Electron  Microscope, 
Model  H-eOO-3.  Manufacturer  Hatachi 
ScientiHc  Instruments,  [apan.  Intended 
Use:  The  instrument  will  be  used  in  the 


courses  Clinico-Pathology  Conferences 
and  )oint  Surgical  and  Patholiigy 
Conferences  for  studying  and 
understanding  the  pathov;pneses  of 
subcellular  pathology  related  with 
various  diseases,  such  as  viral  infections 
and  special  types  of  cancer 
Ineuroendocnne  tumors).  Application 
Received  by  Cammssioner  of  Customs: 
March  31,  1989. 

Ducket  No.:  89-124.  Applicant 
Stanford  University.  Stanford,  CA  94305 
Instrument:  Dilution  Refrigerator 
System.  Model  1000.  Manufacturer 
Oxford  Instruments  North  America  Inc.. 
United  Kingdom.  Intended  Use:  The 
instnmient  will  be  used  to  cool  the 
Stanford  resonant-mass  gravity  wave 
detector  to  4x10-2  kelvin.  Experiments 
will  include  long-term  searches  for 
gravity  wave  emission  and  correlation 
of  detected  signals  with  other  gravity 
wave  detectors  and  neutrino  detectors. 
Application  Received  by  Commissioner 
of  Customs:  April  4, 1989. 

Docket  Nc:  89-125.  ApplicanL 
Rutgers,  The  State  University,  Serin 
Physics  Laboratory,  P.O.  Box  849, 
Piscataway,  N]  08855.  Instrument  Ion 
Gun.  Manufacturer:  Kratos  Analytical, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  experiments 
related  to  studies  of  adsorption/ 
desorption  of  gases  from  surfaces  to:  (1) 
Clean  the  surfaces  by  sputtering;  (2) 
study  the  composition  of  the  surface  by 
Ion  Scattering  Spectroscopy;  and  (3) 
study  fundamental  aspects  of  ion 
induced  desorption  by  Auger 
neutralization  at  energies  down  to  a  few 
tens  of  eV.  Experiments  will  be 
performed  to  observe  the  ang^jlar  and 
energy  distributions  of  desorbed  ions  to 
understand  the  mechanisms  for 
desorption  and  electron  transfer  at 
surfaces.  Application  Received  by 
Commissioner  of  Customs:  April  5, 1989. 

Docket  No.:  89-128.  Applicant 
University  cf  Puer+o  Rico,  Mayaguez 
Campus.  Department  of  Geology, 
Mayaguez,  PR  00708.  Instrument: 
Electron  Microprobe.  Mode!  SX50, 
Manufacturer:  Cameca  Instnim.cnts  Inc., 
France.  Intended  Use:  The  instrument 
wili  be  used  for  studies  of  rocks, 
minerals,  fossils,  lunar  samples, 
meteorites,  and  synthetic  phases.  The 
data  obtained  with  the  instrument  forms 
the  basis  for  studying  the  formation  of 
the  variijus  rocks  and  minerals  or.  the 
Earth  and  orpd  deposits  and  the 
composition  of  fossils.  In  addition  the 
instrument  will  be  used  for  educational 
purposes  m  a  course  entitled 
Instrumentation  Techniques"  in  which 
students  will  ieam  proper  techniques  for 
performing  analyses  on  their  individual 
specimens  which  they  are  investigating. 


Application  Received  by  Commissioner 
of  Customs:  April  4, 1989. 

Docket  Xo.:  89-127.  Applicant  Harlem 
Hospital  Medical  Center,  506  Lenox 
Avenue.  New  York,  NY  10037. 
Instrument  Electron  Microscope,  Model 
EM  109T.  Manufacturer  Cari  Zeiss, 
West  German.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
tissues  obtained  from  surgical  biopsies 
and  autopsies  of  patients  for  an  in-depth 
study  of  diseases  when  regula- 
microscopy  fails  to  demonstrate,  or  is 
insufficient  to  detect  tissue  changes 
necessary  to  elucidate  the  disease 
process.  In  addition,  the  instrument  will 
be  used  for  training  in  electron 
microscopy  to  familiarize  the  residents 
with  the  ultrastructural  investigations  of 
various  diseases  including  tumors, 
viruses  and  other  microbes.  Application 
Received  by  Commissioner  of  Customs: 
April  5, 1989. 

Docket  No.:  89-129.  Applicant: 
Children's  Medical  Center,  5300  East 
Skelly  Dnve  P.O.  35648,  Tulsa,  OK 
74135.  Instrument  Image  Analysis 
Microscope  System.  Model  IRS 
OllManufacturen  Image  Recognition 
Systems,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies 
cf  chromosomes  from  human  cells 
during  research  relating  to  the 
identification  of  chromosome 
abnormalities  in  individuals  with 
\  arious  genetic  conditions  including 
multiple  birth  defects.  Application 
Received  by  Commissioner  of  Customs: 
April  7. 1989. 

Docket  No.:  89-130.  Applicant  Johns 
Hopkins  University.  600  N.  Wolfe  Street, 
Baltimore,  MD  21205.  Instrument 
Electron  Microscope,  Model  CM12T. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  the 
examination  of  biological  tissues  from  a 
variety  of  species:  brain,  gastrointestinal 
tract,  kidney,  liver,  lung  and  lymphoid 
tissues.  A  wide  range  of  experiments 
will  be  conducted  in  an  attempt  to 
understand  the  mechanism  of  a  variety 
of  disease  processes  by  coupling 
knowledge  of  the  molecular  mechanisms 
with  precise  localization  at  the 
ultrastructural  level  by  the  use  of  the 
instrument.  Application  Received  by 
Commissioner  of  Customs:  April  10. 
1989. 

Frank  W.  Creel 

Dirvctor.  Statutory  Import  Programs  Staff. 

[FR  Doc.  89-10431  Filed  5-1-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requlrment  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  coUection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  Part  214;  DD  Form 
1630;  and  OMB  Control  Number  0704- 
0215. 

Type  of  Request  Deletion. 
A  verage  Burden  Hours/Minutes  Per 
Response:  .5  hour. 
Frequency  of  Response:  On  occasion. 
Number  of  Respondents:  1.200. 
Annual  Burden  Hours:  600. 
Annual  Responses:  1.200. 

Needs  and  Uses:  This  request 
concerns  the  deletion  of  information 
collection  requirements  related  to  use  of 
sealed  bid  (formal  advertising) 
contracting  including  DD  Form  1630. 
Research  and  Development  Capability 
Index,  published  in  Supplement  4  which 
is  considered  to  be  duplicative  of  the 
information  requesated  by  Standard 
Form  129  (SF-129). 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Ms.  Eyvetle  R. 
Fiynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison  Written  request  for 
copies  of  the  information  collection 
proposal  should  be  sent  to  Ms.  Rascoe- 
Harrison,  WHS/DIOR,  1215  Jefferson 
Davis  Highway.  Suite  1204.  Arlington. 
Virginia  22202-4302. 

L.M.  Bynum, 

.Mtemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

April  25,  1989 

[FR  Doc.  89-10441  Filed  5-1-89;  8:45  amj 
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Department  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U  S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Elxecutive  Panel  Advisory  Committee 
Technologj'  Surprise  Task  Force  will 
meet  May  23-24. 1989  from  9  a.m.  to  5 
p.m.  each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 
technical  breakthroughs  that  vastly 
change  warfighting  capabilities.  The 
entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  issues 
regarding  the  potential  for  technology 
surprises  or  breakthroughs  by  analysis 
of  various  technology  enigmas.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is.  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  ir. 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  Un-ted  States  Code 

For  further  informabon  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  of  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  .^venut' 
Room  601.  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205 

Date  Apnl  2fi,  1989 
Sandra  M.  Kay. 

Department  of  the  Savy.  Alternate  Federal 
Register  Liaison  Officer. 
iFR  Doc  89-1045.^  Filed  ,5-1-89:  8:45  am) 

BiLLING  COOC  »tO-AE-« 


Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Cloied 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U,S,C.  app  ).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Space  Task  Force  will  meet  June  20-21, 
1989  from  9  a.m.  to  5  p.m.  each  day,  at 
4401  Ford  Avenue,  Alexandria.  Virginia. 
All  sessions  will  be  closed  to  the  publia 

The  purpose  of  this  meeting  is  to 
assess  the  Navy's  potenbai  role  in 
space.  The  entire  agenda  for  the  me«jting 
will  consist  of  discussions  of  key  issues 
regarding  space  exploration  in  support 


of  U.S.  national  security,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  pubhc 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  pubUc  because 
they  wrill  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  tide  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Adnsory  Committee,  4401  Ford  Avenue. 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Datp:  April  28, 1989. 

Sandra  M.  Kay, 

Department  of  the  Savy.  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc  89-10456  Filed  5-1-69;  8:45  amJ 


BH.LI>«0  coot    'MHO-tf 


Chief  of  Naval  Operations  Executhra 
Par>el  Advisory  Committee,  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Space  Task  Force  wUl  meet  July  18-19, 
1989  from  9  a.m.  to  5  p.m.  each  day,  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
All  sessions  will  be  closed  to  the  pubUc 

The  purpose  of  this  meeting  is  to 
assess  the  Havy'i  potential  role  in 
space.  The  entire  agenda  for  the  meeting 
will  consist  of  discussions  of  key  issues 
regarding  space  exploration  in  support 
of  U.S.  national  security,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact  properly  classitied 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  pubUc 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  pubUc  because 
they  will  be  concerned  with  matters 
hsted  in  section  552b{c](l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue. 
Room  801,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 
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Date:  April  26,  lOW. 
Sandra  M.  Kay, 

Department  of  the  \a:y.  AJlema'.e  Federal 

Register  Laison.  Officer 

[FR  Doc.  89-10457  Filed  5-1-^:  8;45  am] 

MLUNQ  COOC  M10-A£-M 


DEPARTMENT  OF  ENERGY 

RnanciaJ  AMlstanc«  Award;  Intention 
to  Award  Grant  to  Broad  Rasaareh 

AOfNCY:  U.S.  Department  of  Energy 

action:  Notice  of  Unsolicited  Financial 
Assistance  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-89CE15355  to  Broad 
Research  to  design,  build  and  test  a 
prototype  of  an  energy  efficient  ice  cube 
making  machine. 

Scope:  This  Grant  will  aid  in 
providing  funding  for  Broad  Research. 
as  follows:  (1)  Build  and  test  engineering 
prototypes  of  the  inventor's  ice  cube 
malcing  machine  and  (2)  build  and  test  a 
production  prototype  designed  and 
produced  by  the  firm 

The  purpose  of  this  project  wiil  be  to 
design,  build,  and  test  an  energy 
efficient  ice  cube  making  machine. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Broad 
Research,  a  private  corporation  with 
high  qualifications  in  this  specialized 
field  of  technology.  The  inventor  and 
owner  of  Broad  Research  has  applied 
for  a  patent  on  the  technology  Broad 
Research  will  subcontract  this  work  fo 
three  companies  who  have  substantia! 
facihties  and  expertise  in  their 
respective  specialities  to  test  the  safety. 
sanitation,  and  performance  of  the 
invention.  It  has  been  determined  that 
this  project  has  high  technical  merit, 
representing  an  innovative  and  novel 
idea  which  has  a  strong  possibility  of 
allowing  for  future  reductions  in  the 
Nation's  energy  consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 

POR  FURTHER  IMFORMAT10H  CONTACT: 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations,  ATTN:  Rose 

Mason.  MA-453.2, 1000  Independence 

Avenue,  SW.  Washington.  DC  20585. 

Thcmaa  S.  Keefe. 

Director.  Contract  Operations  Division  "B" 

Office  of  Procurement  Operations. 

[FR  Doc.  89-10499  Filed  5-1-89;  8:45  am] 

(MLUMO  COOC  MtO-OI-M 


Financial  Assistance  Award;  Intention 
to  Award  Grant  to  ttw  University  of 
Oklahoma 

agency:  us.  Department  of  Energy, 
BarilesviUe  Pro)ect  Office. 
ACTION:  Acceptance  of  an  Unsolicited 
Application  for  Grant  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14  the  BartiesviUe  Project  Office 
through  the  Pittsburgh  Energy 
Technology  Center  intends  to  award 
based  on  an  unsolicited  action 
submitted  by  the  University  of 
Oklahoma,  The  application  is  entitled 
"1989  International  Conference  on 
Microbial  Enhancement  of  Oil 
Recovery"  (MEOR). 

Scope-  This  intended  grant  award  is  to 
assist  the  University  of  Oklahoma  in 
conducting  a  five-(5)  day  international 
conference  designed  to  thoroughly 
examine  basic  scientific  developments 
and  applications  of  microbes  to  oil 
fields.  A  complete  review  of  the  state-of- 
the-art  of  MEOR  will  be  made,  and  the 
direction  of  research  will  be 
recommended  with  emphasis  on 
engineenng  technology  for  field 
applications.  The  proceedings  of  this 
conference  will  be  published. 

The  conference  will  serve  the 
important  functions  of  technology 
transfer,  stimulation  of  industrial 
research,  establishment  of  current  state- 
of-the-art  of  MEOR,  development  of 
vital  areas  of  research  for 
implementations  of  MEOR,  and  the 
proceedings  will  serve  as  a  text  for 
teaching  as  well  as  a  permanent 
reference  on  MEOR 

The  total  estimated  DOE  cost  for  this 
grant  is  $56,331.00. 

FOR  FURTHER  INFORMATION  CONTACT: 
US.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  box  10940, 
MS  921-165,  Pittsburgh,  PA  15236,  Attn: 
Martin  Byrnes,  Telephone:  AC  412/892- 
4486. 

Date:  Apnl  4, 1989. 
Gregory ).  Kawaikin, 

Director.  Acquisition  and  Assistance 

Division,  Pittsburgh  Energy  Technology 

Center 

[FR  Doc.  89-10500  Filed  5-1-89,  8:45  am] 

BIUJNG  COOC  «4S<M)1-«I 


Office  of  Fossil  Energy 
IFE  Docket  No.  89-09-NGl 

Consolidated  Fuel  Co.;  Application  to 
Import  Natural  Gas  From  Canada 

AOENCv:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  application  for 
authorization  to  import  natural  gas. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE]  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  February  7, 
1989,  of  an  appHcation  filed  by 
Consolidated  Fuel  Company 
(Consolidated  Fuel)  for  authorization  to 
import  on  a  firm  basis  up  to  6,000  Mcf  of 
Canadian  natural  gas  per  day  from 
Direct  Energy  Marketing  Limited  (Direct 
Energy)  to  fuel  a  28-megawatt 
combined-cycle  electrical  generating 
facility  being  constructed  in  East 
Georgia,  Vermont.  Consolidated  Fuel 
seeks  approval  to  import  the  volumes 
for  a  term  of  15  years  from  the  date  of 
commercial  operation  of  the 
cogeneration  facility,  which  is  estimated 
to  be  in  July  1990.  In  addition,  the 
applicant  requests  authority  to  import 
from  Direct  Energy  or  others  up  to  500 
Mcf  of  gas  per  day  on  a  spot  basis  to 
supply  the  cogeneration  facility  during 
peak  usage  periods. 

The  apphcation  is  filed  pursuant  to 
section  3  of  the  Natiiral  Gas  Act  (NGA) 
and  DOE  Delegation  Order  Nos.  0204- 
111  and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  inter\'ention.  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  no  later 
than  June  1, 1989. 
FOR  FURTHER  INFORMATION: 
Tom  Dukes,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
056. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9590. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  3E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Consolidated  Fuel,  a  Delaware 
corporation  with  its  principal  place  of 
business  in  Norwalk.  Cormecticut, 
proposes  to  import  gas  for  resale  to 
Arrowhead  Cogeneration  Company 
Limited  Partnership  (Arrowhead),  the 
owner  and  operator  of  the  new 
cogeneration  facility.  The  area  where 
the  cogeneration  facility  will  be  located 
currently  has  access  only  to  Canadian 
gas.  The  owners  of  Arrowhead's  general 
partner.  Arrowhead  Cogeneration  Corp., 
have  an  ownership  interest  in 
Consolidated  Fuel. 

On  November  16, 1987,  Arrowhead's 
cogeneration  facility  received 
certification  from  the  Federal  Energy 
Regulatory  Commission  as  a  qualifying 


facility  under  the  Pubhc  Utility 
Rogulatory  Policies  Act  of  1978 
(PLTIPA).  The  cogeneration  facihty  will 
provide  electrical  power  to  the  UNITIL 
Power  Corporation  in  Exeter,  New 
Hampshire,  and  steam  produced  by  the 
facility  will  be  sold  to  a  food  processing 
plant  owned  by  Wyeth  Nutritional,  Inc. 

The  natural  gas  purchased  from  Direct 
Energy,  a  Canadian  producer-owned 
marketing  company,  would  enter  the 
U.S.  at  a  point  near  Philipsburg,  Quebec, 
throu^  pipeline  facilities  of  Vermont 
Gas  Systems,  Inc.  (Vermont  Gas),  which 
would  then  dehver  the  gas  to  the 
cogeneration  facility.  The  only 
additional  facihties  needed  to  transport 
the  gas  to  Arrowhead's  plant  is  a  three- 
mile  connecting  pipeline  to  be 
constructed  by  Vermont  Gas  between 
its  system  and  the  plant.  Consolidated 
Fuel  states  that  Vermont  gas  will  apply 
for  the  necessary  regulatory  approval 
from  the  Vermont  Public  Service  Board 
to  construct  the  delivery  pipeline. 

Under  the  terms  of  a  November  22. 
1S83,  sales  agreement  between 
Consolidated  Fuel  and  Direct  Energy, 
which  provides  for  6,000  Mcf  per  day  of 
firm  service  for  a  term  of  15  years. 
Consolidated  Fuel  is  required  to  take 
and  pay  for  a  minimum  annual  quantity 
equal  to  80  percent  of  the  daily  contract 
quantity.  In  addition,  the  agreement 
calls  for  Consohdated  Fuel  to  use 
reasonable  efforts  to  have  dehvered  a 
minimum  of  4,000  Mcf  of  gas  per  day. 
The  contract  also  provides  that 
Consolidated  Fuel  may  buy  on  an 
interruptible  basis  volumes  of  gas  above 
the  6.000  Mcf  daily  contract  quantity, 
provided  that  Direct  Energy  has  such 
gas  available. 

The  gas  would  be  sold  to 
Consolidated  Fuel  at  a  price  which 
includes  actual  transportaiion  charges 
for  the  gas  on  Canadian  pipelines, 
compressor  fuel  and  take-or-pay  cost 
sharing  charges  incurred  by  Direct 
Energy,  and  a  commodity  charge. 
Transportation  of  the  gas  in  Canada 
would  be  provided  by  the  pipeline 
systems  of  NOVA  Corporation  of 
Alberta,  TransGas  Limited,  and 
TransCanada  Pipelines  Limited.  The 
commodity  charge  would  be  indexed  to 
the  published  New  England  Power  Pool 
(NEPOOL)  fossil  energy  costs.  The 
commodity  charge  would  be  determined 
each  month  by  multiplying  $1,004  (U.S.) 
per  Mcf  by  the  ratio  of  the  weighted 
NEPOOL  average  fossil  fuel  cost  for  the 
preceding  month  to  that  for  the  month  of 
July  1988.  In  an  April  11, 1989,  letter. 
Consolidated  Fuel  indicated  the 
NEPOOL  index  formula  would  result  ui 
a  delivered  commodity  charge  of  $1,248 
(U.S.)  per  MMBtu  for  February  1989. 


Finally,  the  gas  purchase  agreement 
requires  that  Direct  Energy  maintain  at 
all  times  a  minimum  of  10,8  Bcf  of  gas 
reser\'ps  to  meet  its  supply  obligation. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  pas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangemicnt  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  inlerert  (-49  FR 
66.34.  February-  22.  1984).  Other  rr.itte-s 
that  may  be  considered  in  makms;  a 
public  interest  determ.ination  inc::ide 
need  for  gas,  security  of  the  long-term 
supply  and  any  relevant  issues  tiiat  are 
unique  to  cogeneration  facihties.  Parties 
that  may  oppose  this  application  should 
com.ment  in  iheir  responses  on  the 
issues  of  competitiveness,  need  for  the 
natural  gas.  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest. 
Parlies  opposing  the  arransement  bear 
the  biu-den  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
requested  long-term  import  is  approved. 
the  authorization  may  be  conditioned  to 
require  that  Consolidated  Fuel  file 
quarterly  reports  to  facilitate  the  DOE's 
monitc-ing  of  its  natural  gas  import  and 
export  program. 

NEPA  Compliance 

Under  section  D  of  the  DOE  guidelines 
for  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  use.  4321  et  seq..  actions 
that  grant  or  deny  import  authorizations 
where  no  new  gas  transmission  facilities 
are  needed  but  where  new  ancillary 
facilities  are  to  be  constructed,  such  as  a 
cogeneration  facility,  would  normally 
require  the  preparation  of  an 
environmental  assessment  [Fj\). 
because  they  involve  "minor  new 
construction"  (54  FR  12474,  March  27. 
1989).  However,  we  believe  that 
preparation  of  an  EA  to  approve  or 
disapprove  Consolidated  Fuel's 
apphcation  is  unnecessary,  and 
compliance  with  NEPA  for  the  proposed 
action  can  be  achieved  by  invoking  two 
categorical  exclusions  in  the  DOE  NEPA 
guidelines  (52  FR  47622,  December  15. 
1987). 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  facilities  have  been 
addressed  on  numerous  occasions  by 
the  Economic  Regulatory'  Administration 
(ERA)  in  conjunction  with  processing 
exemption  petitions  under  the 
Powerplant  and  Industrial  Fuel  Use  Act 
(FUA)  (10  U.S.C.  3801  et  seq..  as 
amended)  and  as  a  result,  such  actions 
have  been  granted  a  categorical 
exclusion  from  further  NTPA  review  (52 


FR  47670.  December  15. 1987).  The 
cogeneration  facilities  to  be  constructed 
in  connection  with  these  import 
applications  are  identical  to  those 
facilities  covered  by  the  categorical 
exclusion  for  FUA  actions.  Therefore,  it 
is  an  appropriate  application  of  another 
categorical  exclusion  contained  in  the 
DOE  guidelines  for  "actions  that  are 
substantially  the  same  as  c*her  actions 
for  which  the  environmental  effects 
have  already  been  assessed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
clearly  insignificant  and  where  such 
assessment  is  currently  valid"  (52  FR 
47668,  December  15. 1987)  to  extend  the 
FUA  categorical  exclusion  for 
cogeneration  facilities  to  the  grant  of  an 
authorization  to  import  natural  gas 
under  the  NGA  which  results  in  the 
construction  and  operation  of  a 
cogeneration  facility. 

A  categorical  exclusion  raises  a 
rebuttable  presumption  that  the  Federal 
action  will  not  significantly  affect  the 
quaUty  of  the  human  environment. 
Unless  it  appears  during  the  proceedings 
on  this  import  apphcation  that  the  grant 
or  denial  of  authorization  will 
significantly  affect  the  quahty  of  the 
human  environment  the  Office  of  Fuels 
Programs  expects  that  no  additional 
environmental  review  will  be  required. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  appUcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  applicant  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  apphcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  apphcation.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs.  Fossil  Energy.  Room  3F-056, 
FE-50.  Forrestal  Building  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  566-9478. 
They  must  be  filed  no  later  than  4:30 
pjn.,  e.d.t,  June  1, 1969. 
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It  is  intended  that  a  decisional  record 
on  the  application  vsnll  be  developed 
throu^  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonsL-ate  why  an 
oral  presentation  is  needed.  Any  req  jes! 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  heanrg  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Consolidated  Fuel's 
apphcation  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8;00  am.  and  430 
p.m..  Monday  llj-ough  Friday,  except 
Federal  holidays. 

Issued  m  Washington,  DC,  Apnl  21,  1989, 
I  Allen  Wampier. 
A3s.s:art  Secretary  Fasss:  Er.crgy 
[FR  Doc.  89-10501  Filed  5-1-69:  8:45  am) 

•lUJMQ  COOC  MM-Oi-M 


(ERA  Do<*«t  Mo.  ««-€a-NG] 

Vector  En«rgy  (U.SJK.)  Inc.;  Order 
Granting  Autfiorizatlon  To  Import 
Natural  Gas 

A3ENCY:  Office  of  Fossil  Energy,  DOE 
ACTKMi:  Notice  of  an  order  grantmg 
authorization  to  import  natural  gas, 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Vector  Energy  (U.S  A.)  Inc.  (Vector) 
aulhonzation  to  import  natural  gas  from 


Canada.  The  order  issued  in  ERA 
Docket  .No.  88-63-NG  authonzes  Vector 
to  import  up  to  36.500  Mcf  per  day  and  a 

maximum  of  13  14  Bcf  per  year 
beginning  December  1.  1989,  through 
November  30,  2009,  for  use  in  a  new  162- 
megawatt  cogeneration  facility  to  be 
built  by  Altresco  Inc  m  Pittsfield, 
Mdssachusptts, 

\  copy  of  this  order  is  available  for 
mspection  and  copying  in  the  Office  of 
Fuels  Program.?  Docket  Room,  3F-056, 
Forrestal  Building,  ICXX)  Independence 
Avenue,  SW,,  Washington,  DC  20585, 
'202!  5fi6-94'B,  The  docket  room  is  open 
between  the  hours  of  8.W  a.m,  and  4,30 
p,m.,  Monday  through  Friday,  except 
Federal  hohdays. 

Issued  in  Washington.  DC.  April  21. 1989. 
I ,  .\llen  Wampier, 
Ass. stent  Secretary  Fossil  Energy. 
[FR  Doc  89-10502  Filed  5-l-«9;  8:45  am] 
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Southwestern  Power  Administration 

Tentative  Sponsor  Selection  and 
Re<)uest  for  Additional  Proposals; 
Proposed  Norfolk  Dam  Unit  Numt>er  3; 
Extension  of  Time 

aqency:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  an  Extension  of  Time 
to  lune  23,  1989,  is  hereby  given  to  allow 
interested  parties  to  prepare  comments 
and  additional  proposals  relating  to  the 
"Notice  of  Tentative  Sponsor  Selection 
and  Request  for  Additional  Proposals; 
Proposed  Norfolk  Dam  Unit  N'umber  3" 
published  m  the  Federal  Register  (54  FR 
icm9)  dated  March  13,  1989. 

summary:  Separate  requests  have  been 
made  by  the  Southwestern  Power 
Resources  Association,  Tex-La  Electric 
Cooperative  of  Texas,  Inc..  Northeast 
Texas  Electnc  Cooperative,  Inc,  and 
East  Texas  Electnc  Cooperative,  Inc,  for 
an  extension  of  time  to  prepare 
comments.  The  Kansas  Electric  Power 
Cooperative,  Inc,  has  requested  an 
extension  of  time  to  consider  preparing 
a  competing  .sponsorship  application. 
These  entities  have  requested  an 
extension  of  time  to  June  23,  1989.  The 
Southwestern  Power  Administration 
hereby  extends  the  comment/proposal 
penod  to  [une  23. 1989. 
DATES:  Questions,  comments,  and/or 
proposals  received  prior  to  the  close  of 
business  on  June  23,  1989,  will  be 
consulered  in  the  final  selection  process, 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  about  the 
proposed  project  financing,  contact: 
Colonel  Anthony  V,  Nida,  District 


Engineer,  Little  Rock  District,  Corps  of 
Engineers,  P.O.  Box  867,  Little  Rock,  AR 
72203. 

For  further  information  about  the 
proposed  marketing  of  power  and 
energy  from  the  project,  contact:  Francis 
R.  Gajan,  Director,  Power  Marketing, 
Southwestern  Power  Administration, 
P.O.  Box  1619,  Tulsa,  OK  74101, 

issued  at  Tulsa,  Oklahoma  on  April  19, 
1989, 

Francis  R.  Gajan, 

Acting  ,'\dministrator,  Southwestern  Power 

AdmintsLrvtion. 

[FR  Doc.  89-10503  Filed  5-1-89:  8:45  am] 

WLUNG  CODE  »4S0-01-«I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3564-«l  " 

Announcement  of  a  Public  Hearing  for 
the  Proposed  Determination  to 
Prohibit  the  Use  of  Big  River, 
Mishnock  River,  their  Tributaries  and 
Ad|acent  Wetlands  as  Disposal  Sites; 
Kent  County,  Rl 

AQENCY:  U.S,  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  a  public  hearing, 

summary:  On  February  1,  1989  EPA 
published  in  the  Federal  Register  the 
"Proposed  Determination  to  Prohibit  the 
Use  of  Big  River,  Mishnock  River,  their 
Tributaries  and  Adjacent  Wetlands  as 
Disposal  Sites;  Kent  County,  Rhode 
Island."  [Requests  for  a  copy  of  that 
notice  should  be  made  to  the  person 
listed  in  the  section  below  entitled 
Public  Comment.)  This  public  notice 
supplements  EPA's  Proposed 
Determination  by  announcing  the  date, 
time  and  location  of  the  public  hearing. 
Section  404(c)  of  the  Clean  Water  Act 
(Act)  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  prohibit  or 
restrict  the  discharge  of  dredged  or  fill 
material  at  defined  sites  in  the  waters  of 
the  United  States  (including  wetlands) 
whenever  it  determines,  after  notice  and 
opportimity  for  hearing,  that  use  of  such 
sites  for  disposal  would  have  an 
unacceptable  adverse  impact  on  various 
resources,  including  wildlife,  EPA 
Region  I  proposes  under  section  404(c) 
of  the  Act  to  prohibit  use  of  Big  River, 
Mishnock  River,  their  tributaries  and 
adjacent  wetlands  in  Kent  County, 
Rhode  Island,  as  disposal  sites  for 
dredged  or  fill  material  in  connection 
with  construction  of  Big  River  Reservoir, 
a  3400  acre  water  supply  project.  The 
Big  River  proposal  would  directly 
eliminate  approximately  550  acres  of 


valuable  wetlands  and  impact  an 
additional  500  to  600  acres  of  wetland 
habitat.  There  have  been  proposals  to 
construct  the  project  either  by  the  State 
alone  or  as  a  joint  venture  wnth  the  U.S. 
Army  Corps  of  Engineers  (Corps).  EPA 
Region  I  believes  that  filling  and 
inundating  the  wetlands  and  waters  of 
the  site  may  have  an  unacceptable 
adverse  effect  on  wildlife  habitat  and 
fisheries.  In  accordance  with  EPA 
regulations  at  40  CFR  231.4,  the  Regional 
Administrator  has  decided  that  a 
hearing  on  this  proposed  404(c) 
determination  would  be  in  the  public 
interest. 

Hearing  date  and  location:  EPA  v\  ill 
hold  a  public  hearing  on  June  8, 1989  at  7 
p.m,  at  Coventry  High  School,  located 
on  Reservoir  Road  in  Coventry,  Rhode 
Island,  seeking  comments  on  its 
Proposed  Determination,  See 
Solicitation  of  Comments,  at  the  end  of 
this  public  notice,  and  the  February  1, 
1989  Proposed  Determination  for  further 
details. 

Hearing  procedures:  The  Regional 
Adminisrator  of  EPA,  Region  I  will 
designate  the  official  who  will  preside  at 
the  public  hearing.  Any  person  may 
appear  at  the  hearing  and  submit  oral 
and/or  written  statements  or  data  and 
may  be  represented  by  counsel  or  other 
authorized  representative.  The  Presiding 
Officer  will  establish  reasonable  limits 
on  the  nature  and  length  of  time  for  oral 
presentation.  There  will  be  no  cross 
examination  of  any  hearing  participant, 
although  the  Presiding  Officer  may  make 
appropriate  inquiries  of  any  such 
participant. 

Public  comment:  Comments  on  or 

requests  for  additional  copies  of  the 
February  1, 1989  Proposed 
Determination  should  be  submitted  to 
the  EPA  Region  I's  designated  Record 
Clerk,  Virginia  Laszewski,  U.S.  EPA,  [FK 
Federal  Building,  'WWP-igoo,  Boston, 
MA  02203-2211  (617  565-4421). 

EPA  seeks  comments  concerning  the 
issues  enumerated  in  the  Proposed 
Determination.  A  summary  of  these 
issues  is  repeated  under  the  Solicitation 
of  Comments  at  the  end  of  this 
document.  Written  comments  may  be 
submitted  prior  to  the  hearing,  and  both 
oral  and  written  comments  may  be 
presented  at  the  hearing.  All  written 
statements  and  information  offered  in 
evidence  at  the  hearing  will  constitute 
part  of  the  hearing  file  which  will 
become  part  of  the  administrative 
record.  Copies  of  all  comments,  as  well 
as  the  administrative  record,  will  be 
available  for  public  inspection  during 
nonna!  working  hours  (9:00  a,m.  to  5:00 
p.m.)  at  the  EPA  Region  I  office. 


Supplementary  information  on  the 
proposed  determination:  The 
February  1,  1989  pubhc  notice  entitled 
"Proposed  Determination  to  Prohibit  the 
Use  of  Big  River,  Mishnock  River,  thei.^ 
Tributaries  and  Adjacent  Wetlands  as 
Disposal  Sites;  Kent  Coimty  Rhode 
Island"  explained  the  404(c)  process, 
provided  a  description  of  the  subject 
rivers  and  wetland  sites,  rev  iewed  the 
proceedings  to  date  on  the  subject 
action,  discussed  the  basis  for  the 
proposed  determination,  and  solicited 
comments. 

The  Regional  Administrator  proposes 
to  recommend  that  the  discharge  of 
dredged  or  fill  material  into  Big  River, 
Mishnock  River,  and  their  tributaries 
and  adjacent  wetlands  be  prohibited  for 
the  purpose  of  constructing  the  proposed 
Big  River  reservoir  and  ancillary 
facilities.  Based  on  current  information, 
the  Region.il  .Administrator  has  reason 
to  believe  that  the  adverse  impacts  of 
the  Big  River  reservoir  would  likely  be 
unacceptable.  Moreover,  these  impacts 
may  be  partly  or  entirely  unnecessary  or 
avoidable. 

This  proposed  determination  is  based 
primarily  on  the  adverse  impacts  to 
wildlife  and  fisheries.  The  project  would 
cause  or  contribute  to  significant 
degradation  of  waters  of  the  United 
States  and  violate  the  Section  404(b)(1) 
guidelines.  It  would  directly  destroy 
approximately  550  acres  of  wetlands 
and  has  the  potential  to  degrade  an 
additional  500-600  acres  of  wetlands 
through  groundwater  starvation  and 
reduced  downstream  river  fiows.  In 
addition  to  these  impacts,  EPA  is 
concerned  about  the  lack  of  basic 
information  about  future  water  supply 
needs  and  the  absence  of  a  rigorous 
analysis  of  water  supply  alternatives.  In 
light  of  existi.ng  information,  EPA 
believes  that  there  are  likely  to  be 
feasible  and  less  environmentally 
dam.aging  alternatives  to  building  the 
Big  River  reservoir. 

Solicitation  of  comments:  EPA 
solicits  comments  on  all  issues 
discussed  in  this  and  the  February  1, 
1989  public  notice.  In  particular,  we 
request  information  on  the  likely 
adverse  impacts  to  wildlife  and  other 
functional  values  of  the  rivers,  streams. 
and  wetlands  at  the  Big  River  site  and  at 
Mishnock  Swamp.  We  also  seek 
information  pertaining  to  flora,  fauna 
and  hj,  drology  of  the  Big  River  site, 
Mishnock  Swamp,  and  adjacent  lands. 
All  studies,  knowledge  of  studies,  or 
informal  observations  is  of  importance 
for  this  notice.  Information  on  species  or 
communities  of  regional  and/or 
statewide  importance  would  be 
especially  useful. 


While  the  significant  loss  of  wildlife 
habitat  serves  as  EPA's  main  basis  for 
this  proposed  404(c)  determination.  EPA 
Region  I  has  additional  concerns  with 
the  proposed  project  including  water 
quality  impacts,  fisheries,  alternatives, 
project  need  and  mitigation.  In 
particular.  EPA  solicits  comments  on  the 
following  aspects  of  the  project: 

(1)  The  potential  for  violations  of 
State  water  quahty  standards  to  occur, 
especially  in  the  Pawtuxet  River,  the 
Flat  River  Reservoir  and  Narragansett 
Bay; 

(2)  Information  about  fisheries  at  the 
Big  River  site,  and  the  impacts  to 
fisheries  if  the  reservoir  is  built  Also  the 
likelihood  of  maintaining  cold  water 
fisheries  at  the  site  if  the  Big  River 
reservoir  were  built; 

(3)  The  potential  for  wetland  losses, 
and  their  associated  values  and 
functions,  along  the  South  Branch  of  the 
Pawtuxet  and  in  Mishnock  Lake,  Swamp 
and  River  if  the  dam  were  built  and 
operated  as  proposed; 

(4)  Information  about  recreational  use 
of  the  area; 

(5)  The  need  for  additional  drinking 
water  and  the  current  data  base  for 
making  projections  of  need  and 
alternatives,  as  well  as  what  new 
information  must  be  gathered  to  make 
reasonably  accurate  projections  on  how 
much  water  can  be  saved  or  produced 
by  other  alternatives; 

(6)  Information  on  the  availability  of 
less  environmentally  damaging 
practicable  alternatives  to  satisfy  the 
basic  project  purpose — drinking  water 
supply — taking  into  account  cost, 
technology,  and  logistics; 

(7)  In  the  absence  of  the  need  for 
additional  water  supply,  information 
about  environmentally  acceptable 
alternatives  for  the  secondary  purposes 
of  flood  control  and  recreatioiL 

(8)  Information  on  the  potential  for 
mitigation  to  replace  the  functions  and 
values  of  the  500-1100  acres  at  risk  at 
the  Big  River  site. 

As  explained  in  the  public  notice  for 
the  Proposed  Determination,  the  record 
will  remain  open  for  comments  until  July 
31. 1989.  All  comments  will  be  fully 
considered  in  reaching  a  decision  to 
either  withdraw  the  proposed 
determination  or  forward  to  EPA 
Headquarters  a  recommended 
determination  to  prohibit  or  restrict  the 
use  of  Big  River,  its  tributaries,  and 
adjacent  wetlands  as  a  disposal  site  for 
construction  of  an  impoundment  and 
related  structures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  J.  Kern.  EPA  Water  Quality 
Branch,  JFX  Federal  Building.  WWP- 
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1900,  Boston,  MA  02203-2211.  [SIT]  565- 

4421. 

Paul  G.  Ktoof^ 

Acting  Regional  Administrator  Region  I 
[FR  Doc.  89-10473  Filed  5-1-89;  8:45  air-l 

nUJNQ  COOC  WaiMO-M 

[OW-fRL-3«e«-3]  I 

Stata  Watar  Quality  Standards;  Annual 
Uatlng  of  EPA  Approvala 

AOCNCY:  Envtronmental  Protection 
Agency  (EPA). 
Acnoie  Notice. 


vr.  Thi8  notice  contains  a  list  of 
the  States  which  have  revised  their 
water  quality  standards,  dates  of 
adoption  by  the  State  and  dates  of 
approval  by  EPA  for  the  period  of 
October  1987  through  September  1988. 
This  notice  is  published  pursuant  to  a 
requirement  of  the  Water  Quality 
Standards  Regulation  (40  CFR  131.21). 
FOR  PURTHER  INFORMATIOM  CONTACT: 
EPA  Region  1— Eric  Hall,  WQS 
Coordinator,  EPA  Region  1,  Water 
Division.  [FK  Federal  Building,  Boston, 
MA  02203,  617-565-3533 
EPA  Region  2— Rick  Balla,  WQS 
Coordinator,  EPA  Region  2.  Water 
Division.  28  Federal  Plaza,  New  York, 
NY  1027a  212-264-1559 
EPA  Region  3— Bob  Koroncai.  WQS 
Coordinator,  EPA  Region  3,  Water 
Divisioa  841  Chestnut  Street, 
Philadelphia,  PA  19106,  215-597-0133 
EPA  Region  4— Phil  Vorsati,  WQS 
Coordinator,  EPA  Region  4,  Water 
Division,  345  Courtland  Street. 
Atlanta,  GA  30365,  404-347-2128 
EPA  Region  5— Jim  Luey,  WQS 
Coordinator,  EPA  Region  5  (TUD-8), 
Water  Division,  230  Dearborn  Street, 
Chicago,  IL  60604.  312-886-0132 
EPA  Region  6— Bob  Vickery,  WQS 
CoonLnator,  EPA  Region  6, 1445  Ross 
Avenue.  Allied  Bank  Tower,  Dallas, 
TX  75202-2733.  214-665-7145 
EPA  Region  7— Bob  Steiert  WQS 
Coordinator.  EPA  Region  7, 
Compliance  Branch,  728  Minnesota 
Avenue,  Kansas  City,  KS  66101,  913- 
236-2817 
EPA  Region  8— Bill  Wuerthele,  WQS 
Coordinator,  EPA  Region  8  (AWM- 
SP),  Water  Division.  999  18th  Sb^et, 
Suite  500,  Denver,  CO  80202-2405. 
303-293-1586 
EPA  Region  9— Phil  Woods,  WQS 
Coordinator,  EPA  Region  9  (W-S), 
Water  Division,  215  Fremont  Street, 
San  Francisco,  CA  94105,  415-974- 
0832 
EPA  Region  10— Fletcher  Shives,  WQS 
Coordinator,  EPA  Region  10  (WI>- 
139),  Water  Division,  1200  Sixth 


Avenue,  Seattle.  WA  98101,  206-442- 

8293. 
SUPm^MCHTARY  INFORMATION:  This 
Notice  lists  State  water  quahty 
standards  review /revisions,  approved 
by  EPA.  for  the  period  of  October  1987 
through  September  1988.  The  most 
recent  previous  list  of  reviews  and 
revisions  of  state  water  quality 
standards  was  published  in  the  Federal 
Register  on  February  12, 1988  (53  FR 
4209).  Today's  Notice  identifies  the  State 
regulatory  documentation  containing  the 
state  water  quahty  standards  and  dates 
of  state  adoption  and  EPA  approval.  Not 
included  in  this  Notice  are:  (1)  The  text 
of  the  water  quality  standards,  or  (2) 
any  conditions  (including  disapprovals) 
that  might  have  been  attached  to  the 
approvals. 

The  text  of  a  State's  standards  and 
copies  of  the  approval  letters  can  be 
obtained  from  the  State's  pollution 
control  agency  or  the  appropnate  EPA 
Regional  Office  (see  above).  Proprietary 
publications  such  as  those  of  the  Bureau 
of  National  Affairs  also  contain  the  text 
of  State  standards. 

Date:  April  21, 1989. 
Rebecca  {lan/iier. 

Acting  Assistant  Administratorfor  Water. 

Alabama — EPA  Region  4 

Water  quality  standards  for  the  State 
of  Alabama  are  contained  in  "Alabama 
Department  of  Eri'/ironmental 
Management,  Water  Division — Water 
Quahty  Program,  Chapter  335-6-10, 
Water  Quality  Criteria,  and  Chapter 
335-6-11,  Water  Use  Classifications  for 
Interstate  and  Intrastate  Waters,"  as 
amended. 

Revisions  to  use  classifications  for 
selected  waterbodies. 
Adopted  or  amended  by  the  State:  July 

20,  1988 
EPA  action;  approved  on  January  31, 

1989 

Alaska— EPA  Region  10 

Water  quality  standards  for  the  State 
of  Alaska  are  contained  in  "Alaska 
Administrative  Code,  Title  18, 
Environmental  Conservation,  Chapter 
70,  Water  Quality  Standards"  as 
amended. 

Amendments  to  the  Water  Quality 
Standards  (18  AAC  70)  related  to  mixing 
zones. 
Adopted  or  amended  by  the  State: 

September  15, 1988 
EPA  action:  approved  on  November  7, 

1988 

Arkansas — EPA  Region  6 

State  Water  Quality  Standards  for  the 
surface  waters  of  the  State  of  Arkansas 
are  contained  in  "Regulation  No.  2, 


Regulation  Establishing  Water  Quality 
Standards  for  Surface  Waters  of  the 
State  of  Arkansas,  Department  of 
Pollution  Control  and  Ecology"  as 
amended. 

Triennial  review  of  water  quality 
standards  with  revisions  including  a 
change  to  ecoregion-based  standards, 
changes  in  the  narrative  standard  for 
toxic  substances,  change  in  the 
antidegradation  pohcy,  addition  of 
numeric  criteria  for  toxic  substances, 
changes  in  use  designations  for  certain 
segments  based  on  use  attainability 
analyses,  and  addition  of  standards  for 
lakes. 

Adopted  or  amended  by  the  State: 

January  22, 1988 
EPA  action;  approved  on  May  6, 1980 

California— EPA  Region  9 

Water  quality  Standards  enabling 
authority  for  the  State  of  California  are 
covered  by  the  California  Water  Code, 
Division  7 — Water  Quality;  enacted  by 
California  Statutes  of  1969.  Chapter  482, 
as  amended.  Water  Quality  Standards 
are  included  in  various  documents 
adopted  by  the  State  Water  Resources 
Contix)!  Board  and  the  nine  Regional 
Boards. 

Amendments  of  the  Water  Quality 
Control  Plan  for  the  South  Lahontan 
Basin  concerning  Pine  Creek,  a 
Tributary  to  the  Owens  River — adopted 
by  the  State  Water  Resources  Control 
Board  in  Resolution  87-70. 

Adopted  or  amended  by  the  State:  July 

16, 1987 
EPA  action:  approved  on  October  23, 

1987 

Revisions  to  the  Water  Quality 
Control  Plan  for  the  Ocean  Waters  of 
Cahfomia — adopted  by  the  State  Water 
Resources  Conb-ol  Board  in  Resolution 
88-111, 

Adopted  or  amended  by  the  State: 

September  22, 1986 
EPA  action;  approved  on  December  19, 

1988 

Revisions  to  the  Water  Quality 
Control  Plan  for  the  Central  Coastal 
Basin — adopted  by  the  State  Water 
Resources  Control  Board  by  Resolution 
87-36. 

Adopted  or  amended  by  the  State:  April 

18. 1987 
EPA  action;  approved  on  June  27, 1988 

Revisions  to  the  Water  Quahty 
Control  Plan  for  the  San  Diego  Basin — 
adopted  by  the  State  Water  Resources 
Conti-ol  Board  in  Resolution  86-14. 

Adopted  or  amended  by  the  State: 

February  20. 1986 
EPA  action;  approved  on  October  19. 

1988 


Revisions  to  the  Central  Valley  Water 
Quality  Control  Plans — adopted  by  the 
Central  Valley  Regional  Water  Quality 
Conti-ol  Board  Resolution  88-026. 
Adopted  or  amended  by  the  State: 

January  29. 1988 
EPA  action:  approved  on  July  18. 1988 

Revisions  to  the  Water  Quahty 
Control  Plan.  San  Francisco  Bay  Basin- 
adopted  by  the  State  Water  Resources 
Conti-ol  Board  Resolution  87-82. 
Adopted  or  amended  by  the  State: 

August  20. 1987 
EPA  action:  approved  on  December  24, 

1987 
Adopted  or  amended  by  the  State: 

September  17, 1987 
EPA  action:  approved  on  December  24, 

1987 

Colorado — EPA  Region  8 

State  water  quahty  standards  for  the 
surface  waters  of  Colorado  are 
contained  in:  "Code  of  Colorado 
Regulations,  Title  5 — Department  of 
Health,  Chapter  1002— Water  Quality 
Control  Commission,  Article  8— Water 
Quality  Standards  and  Stream 
Classificaitons,"  as  amended. 

State  water  quahty  standards  for  the 
Arkansas  River  Basin  in  Colorado  are 
contained  in  the  document  entitled: 
"Classifications  and  Numeric  Standards 
for  Arkansas  River  Basin  3.2.0  (5  CCR 
1002-8),"  as  amended. 

Revision  provided  for  stream  re- 
segmentation  and  adoption  of  a  new 
total  dissolved  soUds  (TDS)  standard  for 
Horse  Creek.  Segment  3,  of  the  Lower 
Arkansas  Basin. 
Adopted  or  amended  by  the  State: 

January  22, 1988 
EPA  action:  approved  on  June  1,  1988 

State  water  quality  standards  for  the 
South  Platte  River  Basin,  Laramie  River 
Basin,  Republican  River  Basin,  and 
Smoky  Hill  River  Basin  in  Colorado  are 
contained  in  the  document  entitled: 
"Classifications  and  Numeric  Standards 
for  the  South  Platte  River  Basin,  Laramie 
River  Basin,  Republican  River  Basin, 
s-.d  Smoky  Hill  River  Basin  3.8.0  (5  CR 
1002-8),"  as  amended. 

Triennial  review  providing  for 
revisions  to  standards  for  sevpral 
segments  throughout  the  South  Platte 
Basin. 
Adopted  or  amended  by  the  State:  May 

2, 1988 
EPA  action:  pending 

Statewide  water  quahty  standards  for 
Colorado  are  contained  in  a  document 
entitled;  "Basic  Standards  and 
Methodologies  3.1.0  (5  CCR  1002-8),"  as 
amended. 

Triennial  review  providing  for 
amendments  to  the  State 


antidegradation  standard  and 
development  of  an  implementation 
procedure  for  the  antidegradation 
policy. 

Adopted  or  amended  by  the  State:  June 

6,1988 
EPA  action:  partial  disapproval 

September  27, 1988 

State  water  quality  standards  for  the 
Upper  Colorado  River  Basin  in  Colorado 
are  contained  in  the  document  entitled 
"Classifications  and  Numenc  Standaras 
for  the  Upper  Colorado  River  Basin  3,3.0 
(5  CCR  1002-8),"  as  amended. 

Revision  provided  for  re-segmenting  a 
portion  of  Segment  13  and  removing  a 
designated,  but  not  existing,  water 
supply  use. 

Adopted  or  amended  by  the  State:  July 

6,  1988 
EPA  action:  pending 

Statewide  water  quality  standards  for 
Colorado  are  contained  in  the  document 
entitled:  "Basic  Standards  and 
Methodologies  3.1.0  (5  CCR  1002-8),"  as 
amended. 

Triennial  review  providing  for 
miscellaneous  changes  to  the  basic 
statewide  regulation,  including  changes 
to  critena  for  granting  temporary 
modifications,  new  language  on  use 
attainability  analyses,  addition  of 
criteria  for  metals  based  on  hardness- 
dependent  equations,  addition  of 
frequency  and  duration  provisions,  and 
change  in  the  description  of  aquatic  life 
uses. 

Adopted  or  amended  by  the  State: 

August  1, 1988 
EFA  action:  pending 

Florida — EPA  Region  4 

Water  quality  standards  for  the  State 

of  Florida  are  contained  in  'Title  17 — 
Department  of  Environmental 
Regulation,  Chapter  17-3 — Water 
Quality  Standards,"  as  amended. 

Triennial  review  including  revision  of 
general  cnteria  for  specific  conductance; 
rcvL-iions  of  criteria  for  dissolved 
oxygen,  oil  and  grease.  phenoUc 
compounds,  and  specific  conductance 
for  .Navigation,  Utility  and  Industrial  use 
classification:  and  revisions  to  mixing 
zone  criteria. 

Adopted  or  amended  by  the  State:  April 

26,  1987 
EiV\  action:  approved  portions  of  the 
water  quality  standards  on  September 
24, 1987.  (.Note:  EPA  disapproved:  (1) 
The  State's  antidegradation  policy;  (2) 
the  Navigation,  Utility  and  Industrial 
use  classificaiton  for  the  Fenholloway 
River  and  (3)  the  definition  of  chronic 
toxicity  in  water  quality  standards.) 


Idaho— EPA  Region  10 

State  water  quahty  standards  for  the 
surface  waters  of  Idaho  are  contained 
in;  "Idaho  Department  of  Health  and 
Welfare.  Rules  and  Regulations. 
Division  of  Environment.  Tide  1, 
Chapter  2,  Water  Quahty  Standards  and 
Wastewater  Treatment  Requirements." 
as  amended. 

Revisions  to  Water  QuaUty  Standards 
and  Wastewater  Treatment 
Requirements  for  ammonia  (IDAPA 
16.01.2250). 

Adopted  or  amended  by  the  State: 

February  11. 1987 
EPA  action:  approved  on  March  9, 1988 

Missouri — EPA  Region  7 

Water  quality  standards  for  the  State 
of  Missouri  contained  in:  "Rules  of 
Department  of  Natural  Resources, 
Division  20— Clean  Water  Commission: 
1  CSR  20-7.031  Missouri  Water  Quality 
Standards"  as  amended. 

Revisions  include  changes  to  the 
ammonia  criteria,  creation  of  a  new 
class  of  outstanding  State  resource 
waters,  and  the  addition  of  numeric 
toxics  criteria  for  the  protection  of 
aquatic  life  and  human  health. 
Adopted  or  amended  by  the  State: 

November  1987 
EPA  action:  approved  on  March  14. 1988 
Adopted  or  amended  by  the  State: 

December  12. 1987 
EPA  action:  approved  on  March  14. 1988 

Montana — EPA  Region  8 

State  water  quality  standards  and  the 
antidegradation  standard  for  the  surface 
waters  of  the  State  of  Montana  are 
contained  in  the  documents  entitled: 
"Montana  Water  Quality  Standards 
(ARM  16.20.601  et  seq.).'  and  "Montana 
Nondegradation  of  Water  Qualify  (ARM 
16.20.701  et  seq.j." 

Triennial  review  providing  for 
miscellaneous  changes,  including 
creation  of  a  new  use  classification 
category,  and  adoption  of  EPA  Gold 
Book  values  for  toxicants. 
Adopted  or  amended  by  the  State  in  two 

separate  actions:  May  20, 1988  and 

September  23, 1988 
EPA  action:  pending 

North  Carolina — EPA  Region  4 

Water  quality  standards  for  the  State 
of  North  Carolina  are  contained  in: 
"North  Carolina  Administrative  Code. 
Tide  15.  Chapter  2.  Subchapter  2B: 
section  .0100 — Procedures  for 
Assignment  of  Water  Quality  Standards, 
and  section  .0200— Classifications  and 
Water  Quality  Standards  Apphcable  to 
Surface  Waters  of  North  Carolina."  as 
amended. 
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Revisions  to  use  classifications  far 
selected  waterbodies. 

.\dopted  by  the  State:  [uiy  9,  1987 
EPA  action;  approved  on  December  29. 

1987 

Revisions  to  use  classifications  for 
selected  waterbodies. 
Adopted  by  the  State:  February  12.  1967 
F.PA  action:  approved  on  February  9. 

1K58 

Revisions  to  use  classificatic-.s  for 
selected  wa'crbcdics. 
Adopted  by  the  State;  April  9,  1987 
EP.A,  action:  approved  on  February  9, 

1983  ' 

Rev.s:or:3  lo  use  classificaLor.s  for 
selected  waterbodies. 
.Adopted  by  the  State:  May  14,  1987 
EP.A  action,  approved  on  Febraarv  9, 

1988 

Revisioas  to  use  cla3sifi-:at»or.3  far 
relected  waterbodies. 
.■'.dopted  by  the  State:  December  10, 

1987 
EPA  action:  approved  on  lur.c  30.  1988 

Revisions  to  use  classifications  for 
selected  waterbodies. 
Adopted  by  the  State:  January'  28,  1988 
EP.A  action:  approved  on  June  30.  19B8 

Revisions  to  use  cidssificaticns  for 
selected  waterbodies. 
Adopted  by  the  State:  Ma:ch  10,  1986 
EPA  acuon;  approved  on  Jiir.e  30.  r388 

Variance  to  the  Lnstrea-Ti  color  criteria 
for  the  Pigeon  River 
Adopted  by  the  State:  J'jly  13,  1988 
EPA  action:  approved  on  August  n, 

1988 

Nebraska— EPA  Region  7 

S'ate  watjr  qualify  standards  f'ur  tl;e 
surface  waters  of  the  State  of  Nebraska 
are  contained  in:  "Nebraska  Department 
of  Environmental  Control  Reyalations, 
Title  117— .Nebraska  Wa'er  Quality 
Standards  for  Surface  Waters  of  the 
State,"  as  amended. 
.■Adopted  or  amended  by  the  State: 

Augiist  29,  1988 
FJP.A  action:  pending 

Nevada— EPA  Region  9 

Water  quality  standards  for  the  State 
of  .Nevada  are  contained  m:  ".Ne\  ada 
Administrative  Code.  Chapter  M5— 
Water  Pollution  Control."  as  amended. 

.Amendmenta  to  water  quality 
standards  for  Las  Vegas  Wash  and  Lake 
Mead. 
Adopted  or  amended  by  the  State:  I 

September  10, 1987 
EPA  action;  approved  on  September  30. 

1988 


New  Jersey — EPA  Region  2 

State  water  quality  standards  for  the 
surface  waters  of  the  State  of  New 
Jersey  are  contained  in:  "Surface  Water 
Quality  Standards  N  J.A.C.  7:9-4.  et.  seq. 
as  amended" 

An  amendment  to  tempora.ily 
suspend  the  Surface  Water  Quality 
Criteria  for  bacterial  quality  as  they 
relate  to  the  Mainstem  Delaware  River 
Zones  2,  3.  4  and  tidal  tributaries  (from 
their  mouth  to  a  distance  one-half  mile 
upstream)  entering  this  port.cn  of  the 
Mainstem  Delaware  River 
Adopted  or  amended  by  the  State.  July 

13.  1987 
EPA  action:  approved  on  February  29, 

1988 

New  Mexico — EP.\  Regioo  6 

Water  quality  standards  for  the  State 
of  New  .Mexico  are  contained  m:  "Water 
Quality  Standards  for  Interstate  and 
Intrastdle  Streams  of  .New  .Mevico,  New 
Mexico  Water  Quality  Control 
Comrr.ission '  as  amended. 

Trienr.idi  reiew  revisions  include 
change  'o  the  applicability  statement  for 
(general  standards,  chan^i^e  in  the 
narrative  standards  for  toxic 
substances,  classiHcation  of  streams, 
change  in  primary  contact  use 
designations,  and  addition  of  numeric 
criteria  for  un-ionized  ammonia  and 
total  residual  chlorine. 
Adopted  or  amended  by  Lhe  State: 

March  8,  1988 
EP.A  action:  approved  on  May  31, 1988 

New  York— EP.A  Region  2 

Water  quality  standards  for  the  State 
of  New  York  are  those  contained  in  the 
"New  York  State  Official  Compilation  of 
Codes.  Rules  and  Regulations,  T.tle  8. 
Chapter  X — Division  of  Water 
Resources,"  as  am.ended.  "Wa'cr 
Quality  standards — Surface  WatPr  and 
Groundwater  Classifications  and 
S'andtirds"  arc  contained  in  Parts  700- 
^05  "Classes  and  Standards  of  Quality 
and  P'.jnty  Assigned  to  Fresh  Surface 
and  Tidal  Salt  Waters"  are  contained  in 
Par*s  800-041 

Rules  changes  include  upgrading  a 
stretch  of  the  Hudson  River  and  122 
segments  in  the  Housatonic  River  Basin. 
.Adopted  or  amended  by  the  State: 

February  25,  1987 
EPA  action,  approved  on  September  30, 

1987 

Ohio— EPA  Region  5 

State  wa'er  quality  standards  for  the 
surface  waters  of  the  State  of  Ohio  are 
contained  in  the  document  entitled: 

Ohu)  Administrative  Code,  Title  3745. 
OEPA,  Chapter  1— Water  Quality 
Standards"  as  amended. 


Revisions  of  the  standards  governing 
stream  use  designations  and  water 
quality  standard  variances  for  selected 
streams  in  the  Maumee  River,  Southeast 
Ohio  Tributaries  and  the  Muskingum 
River  Basins. 

Adopted  or  amended  by  the  State: 

August  31, 1988 
EPA  action:  approved  on  September  20, 

1988 

Oklahoma— EPA  Region  6 

Water  quality  standards  for  the  State 
of  Oklahoma  are  contained  in: 
"Oklahoma  Water  Resources  Board. 
Water  Quality  Division,  Water  Quality 
Standards"  as  amended. 

Revisions  uiclude  a  total  residual 
chlorine  standard,  certain  site  specific 
criteria,  and  beneficial  use  changes. 

Adopted  or  amended  by  the  State: 

February  10, 1987 
EPA  action:  approved  on  December  14, 

19C7 

Adopted  or  amended  by  the  Slate:  April 

14,  1987 
EPA  action:  approved  on  December  14. 

1987 

Adopted  or  amended  by  the  State:  July 

14,  1987 
EP.^  action:  approved  on  December  14, 

1987 

Oregon — EPA  Region  10 

Water  quality  standards  for  the  State 
of  Oregon  are  contained  in;  "Oregon 
Administrative  Rules,  Chapter  340 — 
Department  of  Environmental  Qutility. 
Division  41 — State  Water  Quality 
Management  Plan;  Beneficial  Uses, 
Policies,  Standards  and  Treatment 
Criteria  for  Oregon"  as  amended. 

Revision  of  Water  Quality  Standards 
and  Rules  concerning  the  Mixing  Zone 
Policy.  Toxic  Substances  Standards  and 
Total  Dissolved  SoUds. 

Adopted  or  amended  by  the  State: 

August  28. 1987 
EPA  action;  approved  on  March  9, 1988 

Pennsylvania — EPA  Region  3 

Water  quality  standards  for  the  State 
of  Pennsylvania  are  contained  in. 
"Pennsylvania  Code,  Title  25 — 
Environmental  Resources.  Chapter  93 — 
Water  Quality  Standards"  as  amended. 

Revisions  to  use  designations  for  four 
stream  segments. 

Adopted  or  amended  by  the  State:  April 

4. 1981 
EPA  action:  approved  on  February  18, 

1988 

Revisions  to  use  designations  for  four 

stream  segments. 

Adopted  or  amended  by  the  State: 
September  3, 1983 


EPA  action  approved  on  Februarv  18. 
1908 

Revision  to  use  designation  for  one 
stream  segment. 
Adopted  or  amended  bv  the  State: 

September  la  1983 
EPA  action:  approved  on  February  18. 

1988 

Revision  to  use  designations  for  six 
stream  segments. 

Adopted  or  amended  by  the  Stat-?:  Mav 

4,1985 
EPA  action:  approved  on  February  18, 

1988 

Temporary  (October  1, 1987  to  April 
30, 1986)  suspension  of  the  fecal  coiiform 
bacterial  rtajidard  in  tidal  portions  of 
the  Delaware  River. 

Adopted  or  amended  by  the  State:  July 

21.1987 
EPA  action:  approved  on  November  13, 

1967 

Revisons  to  use  designations  for  five 
stream  segments. 

Adopted  or  amended  by  the  State: 

September  5, 1987 
EPA  action;  approved  on  February  18. 

1988 


1989 


I'ofiri 


!  m'n 


Puerto  Rico— EPA  Region  2 

Water  quality  standards  for  Puerto 
Rico  are  contained  in:  "Puerto  Rico 
Water  QuaHty  Standards  Regulation"  as 
amended. 

Amendments  to  Article  1,  Definitions, 
and  Article  5,  Mixing  zones,  by  Puerto 
Rico  Environmental  Quality  Board 
resolution  R-87-36-3. 

Adopted  or  amended  by  the  State: 

November  5. 1987 
EPA  action:  approved  on  Februa.'y  3. 

1980 

Texas — EPA  Region  6 

Water  quality  standards  for  the  Statp 
of  Texas  are  contained  in:  'Texas 
Administrative  Code,  Title  31  .Natural 
Resources  and  Conservation,  Chapter 
307 — Supplemental  Surface  Water 
Quality  Standards  and  Chapter  333 — 
Water  Quality  Management,  sections 
11-21,  Surface  Water  Quality 
Standards"  as  amended. 

Triennial  review  revisions  include 
addition  of  numeric  criteria  to  p-ctect 
aquatic  life,  and  incorporation  (  f 
implementation  procedures  for 
antidegradation.  toxic  pollutants  and 
variances. 

,\dopted  or  amended  by  the  State:  Apr! 

7,  1988 
EPA  action:  approved  on  June  29.  1988 

Utah— EPA  Region  8 

State  water  quabty  standards  for  the 
surface  waters  of  the  State  of  Utah  are 


contained  in  the  document  entitled: 

"Pari  II  of  the  Utah  Wastewater 
Disposal  Regulations.  Standards  of 
Quality  for  Waters  of  the  State." 

Triennial  review  providing  for 
miscellaneous  changes,  including 
adoption  of  criteria  for  toxic  polhi'an's. 
revisions  to  criteria  for  total  res, dual 
chlorine  and  dissolved  oxygen,  revision 
to  the  mixing  zone  policy,  designation  of 
use  classifications  and  amendments  to 
the  antidegradation  standard 
Adopted  or  amended  bv  the  State  .^p.-i! 

21,  1988;  July  13,  1988" submittal  to  F.F'.A 

incomiplete. 
EPA  action:  suspended  pending 

completion  of  the  Utah  submittal 

Virginia — EPA  Region  3 

Water  quality  standards  for  the  State 
of  Virginia  are  adopted  pursuant  to 
section  62.1-14.15(3)  of  the  Code  of 
Virginia  (1950),  as  amended. 

Revisions  to  eight  chemical  cri'^na. 
Adopted  or  amended  by  the  SLite 

December  11.  1986 
EPA  action:  approved  on  November  30. 

1987 

Triennial  review  of  w.iter  quality 

standa.'-ds. 

.Adopted  or  amended  by  the  State: 

Septembfr  29.  1987 
E"A  action:  approved  m  part  April  21, 

1988. 

[PR  Doc  89-^:0-1-2  Filed  5-1-89;  8:45  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Metropolitan  Federal  Savings  a.-^d 
Loan  Association,  DenvfHe,  NJ; 
Appointment  of  Conservator 

•Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406{ci(1)(B] :i)(i)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(l)(B)(;)(I)  (19H2).  the  Federal 
Home  Loan  Bank  B<jard  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Metropolitan  Federal 
Savings  and  Loun  Assoraition.  Denville. 
New  Jersey  on  Apni  27.  1989. 

Dated:  Apfil27.  1989. 
John  M  Buckley,  fr^ 

Secrftcry. 

(FR  Doc.  89-10483  Filed  5-1-89;  8:45  am] 

BIUJNG  COOE  6720-01-M 


Seabank  Savings.  FSB.  Myrtle  Beach. 
SC;  Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 


to  the  authority  contained  in  section 
5(d)(6)(A)(i}.  of  the  Home  Owner's  Loan 
Act  of  1933.  as  amended.  12  US.C. 
1464{d)(6)(A)(i).  and  12  US.C. 
1701c(c)(2)(1982),  as  amended,  the 
Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  SeaBank  Savings.  FSB, 
Myrtle  Beach,  South  Carolina  on  April 
27,1989. 

Dated:  April  27. 1909. 

ii,.rin  V!  Buckley,  fr.. 

Secretary. 

[FP  Do-  89-10484  Filed  5-1-89;  &45  ami 

BtC^iHG  COOC  (720-01 -M 


Southwest  Savings  and  Loar 
Association.  Los  Angeles,  CA; 
Appointment  of  Conservatof 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c){lKB)(i)(I)  of  the  National  Housing 
Act  as  amended.  12  U.S.C 
1729(cMl)(B}(i)(I)  (1962).  the  Federal 
Home  Loan  Bank  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Southwest  Savings  and 
Loan  Associatioa  Los  Angeles, 
California  on  April  27. 1989. 

Dated  April  27, 1989. 

John  M.  Buckley,  |r.. 

Secretary. 

\VR  Dfv-  ftft-in4«5  pded  5-1-89:  tt45  un) 

!v. .  '"(a  .::oof  « '-?o-oi-ii 


Westco  Savirxjs  Bank,  ,FSB; 
Wilmington,  C,A,  Arp<:»ntment  of 

Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)(i),  of  the  Home  Owner's  Loan 
Act  of  1933.  as  amended.  12  U.S.C. 
1464(d)(6)(AJ(i).  and  12  U.S.C 
1701c(c)(2)(1982).  as  amended,  the 
Federal  Home  Loan  Bank  Board  has 
duly  appointed  the  Federal  Savings  and 
Loan  Insurance  Corporation  as  sole 
conservator  for  Westco  Savings  Bank. 
FSB,  Wihnington.  Cahfomia.  on  April  27. 

198a 

Dated:  April  27. 1989. 

(ohn  M.  Buckley.  Jr., 

Secretary. 

[FR  Doc  89-10486  Filed  5-1-89;  »:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoefcttNo.  89f-«111l 

Rhon»-Poulenc,  Inc.;  Filing  of  Food 
Additivt  PatitJon 

AOENCY:  Food  and  Drug  Administration 
ACTION;  Notice. 

SUMMARr.  The  Food  and  Drug 
Administration  (FDA]  is  announcing 
that  a  food  additive  petition  has  been 
filed  by  Rhone-Poulenc,  Inc..  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
alkyl  [Ci«-C»o)  benzene  as  a  component 
of  adhesives  for  articles  intended  to 
contact  food. 

FOB  FURTHEH  IHFO»»«A'nON  CONTACT 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-3351,  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPm^MENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  [FAP  9B4140)  has  been  Hied  by 
Rhone-Poulenc.  Inc..  1669  Corporate  Rd 
West.  Lake  wood,  NT  08071.  proposing 
that  S  175.105  Adhesives  {21  CFR 
175.105)  be  amended  to  provide  for  the 
safe  use  of  alkyl  (Cu-Cao)  benzene  as  a 
component  of  adhesives  for  articles 
intended  to  contact  food 

The  potential  environinenta!  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  im.pact  and  the 
evidence  supporting  that  fmding  will  be 
published  with  the  regulation  m  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Apr.!  24.  1969. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety,  and 
Applied  S'utriticn. 

[FR  Doc  89-10461  Filed  5-1-89:  8:45  amj 
MLUMQ  COOC  41«0-0t-l« 

(Docket  No.  89F-0 1071  | 

United  Catalysts,  Inc.;  Filing  of  Food 
Additive  Petition 

AQENCYi  Food  and  Drug  Administration. 
ACTION:  Notice 

summary:  TheFoodand  Drug 
Administration  (FD.^)  is  announcing 
that  United  Catalvsts.  Inc..  has  filed  a 


petition  pro[)osing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  bentonite,  modified  with 
benzyl  [hydrogenated  tallow  alkyl) 
dimethyl  ammonium  chloride,  as  a 
rheological  modifier  in  resinous  and 
polymeric  coatings  complying  with  21 
CFR  175.300.  for  use  in  contact  with 
food. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rudolph  Hams.  Center  for  Food  Safety 
and  -Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  Street 
SW  ,  Washington.  DC  20204.  202-472- 
,5690 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1780  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (F.AP  8B4112)  has  been  filed  by 
United  Catalysts,  Inc.  P.O.  Box  32370. 
Louisville.  KY  402J2.  proposing  that 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  1"5.300)  be  amended  to 
provide  for  the  safe  use  of  bentonite. 
modified  with  benzyl  (hydrogenated 
tallow  alkyl)  di.Tiethyl  ammonium 
chlonde,  as  a  rheological  modifier  in 
resinous  and  polymeric  coatings  for  use 
in  contact  with  food. 

The  potential  en\-ironment  impact  of 
Lhis  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  24. 1989. 
Fred  R.  Shjink. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  8&-10462  Filed  5-1-89:  8.45  amJ 
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IDocketNo  89N-0146) 

Drug  Export;  M.V.C.  9  ^  4  (Pedrtatric) 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 
that  LyphoMed,  Inc..  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  M.V.C  9-1-4 
'Pednatric)  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
Room  4-62.  5600  Fishers  Lane,  Rockville, 
MD  20857,  and  to  the  contact  person 


identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  apphcations  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
i  gency  review  the  apphcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
LyphoMed.  Inc.,  2045  North  Cornell 
Ave.,  Melrose  Park.  IL  60160,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  drug  M.V.C.  9-t-4 
(Pedriatric  )  to  Canada.  This  product  is 
used  to  intravenously  treat  multiple 
vitamin  deficiencies,  extensive  bums, 
fractures,  severe  infectious  diseases, 
and  comatose  states,  which  may 
provoke  a  stress  situation  with  profound 
alterations  in  the  body's  metabolic 
demands  and  consequent  tissue 
depletion  of  nutrients.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on  April 
17, 1989,  which  shall  be  considered  the 
filing  date  for  the  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  May  12. 1989, 


and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  dumig 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec,  802, 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  544), 

Dated:  April  21,  1989. 
Daniel  L.  Micbels. 

Director.  Office  of  Compliance.  Center  for 

Dmg  Evaluation  and  Research. 

[FR  Doc.  89-10483  Filed  5-1-89:  8  15  am] 
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[Docket  No.  89N-0145} 

Drug  Export;  Acetylcholine  Chk>nde 
for  Ophthaln>tc  Soiutton,  USP  20  Mg 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Steris  Laboratories.  Inc..  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug 
Acetylcholine  Chloride  for  Ophthalmic 
Solution.  USP  20  mg  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (W.A- 
305),  Food  and  Drug  AdminisL'ation.  R,t.. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  dnjgs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 
Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFD-310).  Center 
fur  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-295- 
8063. 

SUPTLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S  C.  382])  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  aj2(b)  of  the  act. 
Section  802(b)((3)fB)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  a.n 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  801'(b)(3](B) 


have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  'n  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  m  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Steris 
Laboratories.  Inc..  620  North  5tst  Ave., 
Phoenix.  AR  85043-4705.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Acetylcholine 
Chloride  for  Ophthalmic  Solution,  USP 
20  mg.  to  Canada.  This  product  is  to  be 
used  to  obtain  complete  miosis  of  the 
ins  in  seconds  after  deiiverv  of  the  lens 
in  cataract  surgery,  in  penetrating 
keratoplasty,  iridectomy  and  other 
anterior  segment  surgery  v\here  rapid, 
complete  miosis  may  be  required.  The 
application  was  received  and  filed  in  the 
Center  for  Drag  Evaluation  and 
Research  on  April  11. 1989,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  uiformation  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  mdividuals  may  submit  single  cop- 
ies) and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  m  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  p.m  .  .Mondny  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  b>  May  12, 1989, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  Lnfonr.ation  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub  L.  99-*«)  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  21,  1989. 
Daniel  L.  Micbels, 

Director.  Off  ice  of  Compliance.  Center  for 
Drug  Evaluation  and  Research. 
[FR  Doc.  89-10464  Filed  5-1-89;  8:45  am) 
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Public  Health  Service 

Health  Resources  and  Services 
Administration:  Health  Education 
Assistance  Loan  Program;  Maximum 
Interest  Rates  for  Quarter  End:  -"g  June 
30,  1989 

Section  727  of  the  Public  Health 
Service  Act  (42  U.S.C.  294)  authorizes 


the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

A.  Section  eo.l3(a)(4)  of  the  program.s 
implementing  regulations  (42  CFR  Part 
60,  previously  45  CFR  Part  126)  provides 
that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarterly 
basis. 

The  Secretary  announces  that  for  the 
period  enduig  June  30, 1989.  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27. 
1981.  the  variable  interest  rate  is  12% 
percent.  Using  the  regulatory  formula  (45 
CFR  126.13(a)  (2)  and  (3))  in  effect  prior 
to  January  27, 1981,  the  Secretary  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
variable  component  calculated  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  91 -day 
U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (8.87  percent),  and 
rounding  the  result  (12.37  percent) 
upward  to  the  nearest  V»  percent  (12''e 
percent).  However,  the  regulatory 
formula  also  provides  that  the  annual 
rate  of  the  variable  interst  rate  for  a  3- 
month  period  shall  be  reduced  to  the 
highest  one-eighth  of  1  percent  which 
would  result  in  an  average  annual  rate 
not  in  excess  of  12  percent  for  the  12- 
month  period  concluded  by  those  3 
months.  Because  the  average  rate  of  the 
4  quarters  ending  June  30, 1989,  is  not  in 
excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  10  percent  for  the  quarter 
ending  September  30, 198a-  10-V4  percent 
for  the  quarter  ending  December  31. 
1988;  and  11  Vi  percent  for  the  quarter 
ending  March  31. 1939. 

2,  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  12%  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a)(3))  in  effect  for 
that  time  period,  the  Secretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91 -day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (8.87  percent):  adding  3.50 
percent  (12.37  percent):  and  rounding 
that  figure  to  the  next  higher  one-eighth 
of  1  percent  (12%  percent). 

3.  For  fixed  rate  loans  executed  dunng 
the  period  of  April  1. 1989  through  June 
30. 1989.  and  for  variable  rate  loans 
executed  on  or  after  October  22. 1985. 
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the  interest  rate  is  11%  percent.  The 
IJddlth  Professions  Trainins  Assistance 
Act  of  1985  (Pub.  L  99-129),  enacted 
October  22,  1985,  amended  the  formula 
for  calculating  the  interest  rate  by 
changing  3.5  percent  to  3  p>.'rrpnt-  Using 
the  regulatory  formula  {4^  CF'R 
60  13(3 1(2!),  the  Secretarv-  computes  the 
maximum  interest  rate  at  tne  beginning 
of  each  calendar  quarter  by  determining 
the  average  bond  equivalent  rate  for  'he 
91-day  U.S.  Treasury  bh<s  dunng  me 
preceding  quarter  (8.87  percent);  adding 
3,0  percent  (11.87  percent)  and  rounding 
Lha?  figure  to  the  ne.«.t  higher  one-eighth 
cf  1  percent  (11%  percent). 

Dated  Apnl  26. 19«9.  I 

lohn  H.  Kelso. 
Ac:i:jg  :\drr:.-^is!rctor. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.108.  Health  Education  Assistance  Loans) 

(FR  Doc  69-10459  Filed  5-1-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation  I 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY'.  Bureau  of  Reclamation, 

Department  of  the  Interior. 

action:  Notice  of  proposed  contractual 

actions  pending  through  lune  1989. 

P-orsuant  to  section  226  of  the 
Reclamation  Reform  Act  of  1982  (96 
Stat.  1273),  and  to  §  426,20  of  the  rules 
and  regulations  published  in  the  Federal 
Register  dated  December  6,  1983  Vol 
48,  page  54785,  the  Bureau  of 
Reclamation  will  publish  notice  of 
proposed  or  amendatory  repayment 
contract  actions  or  any  contract  for  the 
delivery  of  water  for  irrigation  or  other 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  pnor  to  contract  execution.  The 
Bureau  of  Reclamation  announcements 
of  repayment  and  water  sen-'ice  contract 
actions  will  be  published  in  newspapers 
of  general  circulation  in  the  areas 
determined  by  the  Bureau  of 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  m.ay 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  m.emorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  anci/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  requirements  do  not  apply 
to  proposed  contracts  for  the  sale  of 
surplus  or  intenm  irrigation  water  for  a 
term  of  1  year  or  less.  The  Secretary  of 


the  Interior  or  the  district  may  invite  the 
public  to  observe  any  contract 
p.-oceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act  if  the 
Bureau  determines  that  the  contract 
action  may  or  will  have  "significant" 
environmental  effects. 

Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
service  and  repayment  contract 
neaotiations.  published  in  the  Federal 
Register  dated  February'  22,  1982,  Vol. 
4"  page  7763.  a  tabulation  is  provided 
below  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  listed  is, 
or  is  expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  during 
April.  May.  or  June  of  1989.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved.  The  identity  of  the  approving 
officer,  and  other  information  pertaining 
to  a  specific  contract  proposal,  may  be 
obtained  by  calling  or  writing  the 
appropriate  regional  office  at  the 
address  and  telephone  number  given  for 
each  region. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate. 
and  other  appropriate  announcements. 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case. 
the  date  of  publication  is  given. 

Acronym  Definitions  Used  Herein 

(FR)    Federal  Register 

(ID)    irrigation  District 

(IDD)    Irrigation  and  Drainage  District 

(M&I)    Municipal  and  Industrial 

(D&MC)    Drainage  and  Minor 

Construction 
(R&B)    Rehabilitation  and  Betterment 
(O&M)    Operation  and  Maintenance 
(CAP)    Central  Arizona  Project 
(CUT)    Central  Utah  Project 
(CVP)    Central  Valley  Project 
fP-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(CRSP)    Colorado  River  Storage  Project 
(SRPA)    Small  Reclamation  Projects 

Act 
(BCP)    Boulder  Canyon  Project 


Pacific  Northwest  Region 

Bureau  of  Reclamation.  550  West  Fort 
Street,  Box  043,  Boise,  Idaho  83724, 
telephone  (208)  334-1161. 

1.  Cascade  Reservoir  water  users. 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I:  29.221 
acre-feet  of  stored  water  in  Cascade 
Reservoir. 

2.  Brewster  Flat  ID,  Chief  Joseph  Dam 
Project,  Washington:  Amendatory 
repayment  contract:  land 
reclassification  of  approximately  360 
acres  to  irrigable;  repayment  obligation 
to  increase  accordingly. 

3.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users.  Pacific 
Northwest  Region,  Idaho,  Oregon,  and 
Washington:  Tem.porary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  Long- 
term  contracts  for  similar  ser\'ice  for  up 
to  1,000  acre-feet  of  water  annually. 

4.  Rogue  River  Basin  water  users. 
Rogue  River  Basin  Project,  Oregon: 
Water  ser\'ice  contracts;  $5  per  acre-foot 
or  S50  minimum  per  annum,  terms  up  to 
40  years. 

5.  Willamette  Basin  water  users. 
Willamette  Basin  Project,  Oregon; 
Water  service  contracts;  $1,50  per  acre- 
fuot  or  S50  minimum  per  annum,  terms 
up  to  40  years. 

6.  IDs  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclam.ation  Reform  Act  of  1982 
(I'ub.  L  97-293). 

7.  Sixty  Palisades  Reservoir 
Spaceholders,  Minidoka  Project.  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

8.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per  minute) 
annually  for  a  term  of  up  to  40  years. 

9.  Three  IDs,  Flathead  Indian 
Irrigation  Project:  Repayment  of  costs 
associated  with  rehabilitation  of 
irrigation  facilities. 

10.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  a  term  of  up  to  40  years. 

11.  Crooked  River  Project,  Oregon: 
Irrigation  repayment  or  water  service 
contracts  with  several  individuals  and 
with  North  Unit  ID  for  a  total  of  up  to 
25,000  acre-feet  of  storage  space  in 
Prineville  Reservoir. 


12.  Various  Projects,  Pacific 
Northwest  Region.  R&B  contracts  for 
replacement  cf  needle  valves  at  storage 
dams. 

13.  Palisades  Water  Users.  Inc.. 
Minidokq-Palisadfes  Project  Idaho: 
Repayment  contract  for  an  additional 
500  acre-feet  of  storage  in  Palisades 
Reservoir. 

14.  Willow  Creek  Project,  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

15.  Roza  ID,  Yakima  Pro)ect, 
Washington:  Proposed  supplementary 
deferment  contract.  Defer  1  year  (2 
installments)  of  construction  payments 
because  of  cost  incurred  by  the  district 
to  obtain  additional  water  supplies  in 
anticipation  of  drought. 

16.  Vale  Oregon  ID,  Vale  Project. 
Oregon:  Supplementary  deferment 
contract  to  defer  the  1983  construction 
installment  under  authority  of  the  Act  of 
September  21. 1959.  The  dibtrict  has 
experienced  a  significant  reduction  in 
water  supply  for  the  1988  season. 

17.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
provide  for  rental  of  water  to  other 
parties. 

18.  Bri'dgeport  ID.  Chief  Joseph  Project. 
Washington:  InterLm  and  long-term 
Warren  Act  contracts  for  the  use  of  an 
irngation  outlet  in  Chief  [osepli  Dam. 

19.  Five  Irrigation  Districts.  A.-rowrock 
Division.  Boise  Project.  Idaho: 
Repayment  contracts  for  Safety-of-Dams 
repair  to  Deer  Flat  Dam. 

Mid-Pacific  Region 

Bureau  of  Reclamation  [Federal  Office 
Building)  2800  Cottage  Way, 
Sacramento.  California  95825,  telephone 
(916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  9,000  acre-feet  fro.m  New  Melones 
Reservoir. 

2.  Calaveras  County  Water  District, 
CVP,  Califo.Tiia:  Water  service  contract; 
2,000  acre-feet  from  New  Melones 
Reservoir:  FR  notice  published  February 
5, 1982,  Vol.  47,  page  .5473. 

3.  Individud  irrigators.  M&I,  and 
miscellaneous  water  users,  Mid-Pacific 
Region.  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I.  or  fish  and  wildlife 
purpo.scs  providing  up  to  lO.OOO  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  Temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year  Long-term  contracts  for  similar 
service  for  up  to  1.000  acre-feet  of  water 
annually. 


Note:  Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  sen,  ice  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Unit  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-kem 
Canal  whose  contracts  expire  1989-1995. 
Water  quantities  m  existing  contracts 
range  from  1,200  to  175,440  acre-feet. 

5.  San  Luis  Water  District.  CVP, 
California:  Amendatory  water  service 
contract  providing  for  a  change  in  point 
of  delivery  from  Delta-Mendota  Canal  to 
the  San  Luis  Canal. 

6.  ID'S  and  similar  water  user  entities; 
/Vmendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

7.  State  of  California,  CVP.  California: 
Contract(s)  for,  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contracts,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP.  as 
contemplated  in  the  Coordinated 
Operation  Agreement, 

8.  Madera  ID,  Madera  Canal,  CVP. 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  Soquel 
water  through  project  facilities, 

9.  County  of  Tulare.  CVP.  California: 
Amendatory  water  service  contract,  to 
provide  an  additional  1.908  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2.308  acre-feet. 

10.  Shasta  Dam  Area  Public  Utilities 
District.  CVP,  California;  Renewal  of 
M&I  water  supply  contract.  Less  than 
6,000  acre-feet. 

11.  U.S.  Fish  and  Wildlife  Service. 
CVP.  California:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

12.  City  of  Redding.  CVP.  California: 
Amendatory  M&I  water  supply  contract. 

13.  City  of  Dos  Palos.  CVP.  California: 
Contract  for  the  use  of  surplus  capacity 
in  the  San  Luis  Canal.  The  contract  will 
allow  the  exchange  of  water  with 
Central  California  ID  and  transportation 
to  a  new  point  of  delivery.  The  result 
will  be  a  significant  improvement  in 
quality  of  water  made  available  to  the 
city's  water  users. 

14.  North  Kern  Water  Storage  District, 
Buena  Vista  Water  Storage  District. 
Tulare  Lake  Basin  Water  Storage 
District,  and  Hacienda  Water  District, 
Kern  River  Project.  California: 
.Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

15.  Contra  Costa  Water  District.  CVP. 
Cahfomia:  Amendatory  water  service 


contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district's 
proposed  Los  Vaqueros  Project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

16.  San  Juan  Suburban  Water  District, 
CVP,  California:  Amend  Contract  No, 
14-06-200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  pro^sions  of  sections 
105  and  106  of  Pub.  L  99-546. 

17.  Centerville  Community  Services 
District,  CVP.  California:  Water  service 
contract  for  up  to  1,560  acre-feet  of  M&I 
water  armually. 

18.  Shasta  County  Water  Agency, 
CVP,  California;  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement. 

19.  Kern  County  Water  Agency.  CVT. 
California:  Temporary  agricultural  water 
supplies  of  up  to  100,000  acre-feet  for  1 
year. 

20.  California  Department  of 
Corrections,  CVP,  California:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison) 
near  Jamestown,  California, 

21.  CVP,  California:  Amendatory 
contracts  to  include  the  prousion  of  the 
Act  of  July  2, 1956  (70  Stat.  438)  in 
existing  water  service  contracts. 

22.  Beneficiaries  of  Link  River  Da.m. 
Klamath  Project.  California/Oregon: 
Contract  to  provide  for  repayment  of 
reimbursable  costs  associated  with 
Safety  of  Dam  expenditures. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  427 
(Nevada  Highway  and  Park  Street). 
Boulder  City,  Nevada  89005.  telephone 
(702)  293-8536. 

1.  Amendment  to  Contract  No.  176r- 
696  between  the  Bureau  of  Reclamation 
and  the  Department  of  the  Army  to 
increase  the  maximum  amount  of  water 
delivered  to  the  Yuma  Proving  Grounds 
from  55  acre-feet  to  975  acre-feet, 
pursuant  to  the  recommendation  of  the 
Arizona  Department  of  Water 
Resources. 

2.  .\gricultural  and  M&I  water  users. 
CAP.  Arizona:  Wafer  service 
subcontracts:  a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28.200  acre- 
feet  per  year  of  municipal  efHuent  to  the 
city  of  Tucson,  Arizona. 

4.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River. 
BCP,  Arizona:  Water  service  contracts 
for  up  to  1.920  acre-feet  per  year  total. 
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5.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,100  acre-feet  per 
year. 

6.  CD's  and  similar  water  user  entities; 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

7.  Indian  and  non-lndian  agricultural 
and  MAI  water  users,  CAP.  Arizona 
Contracts  for  repayment  of  Federal 
expenditures  for  construction  of 
distribution  systems. 

8.  State  of  Arizona,  BCR  Contract  for 
a  yet  undetermined  amount  of  Colorado 
River  water  for  MAI  use  on  State-owned 
land. 

9.  Contract  with  the  State  of  Anzona, 
BCP:  For  a  yet  undetermined  amount  of 
Colorado  River  water  for  agricultural 
use  and  related  purposes  on  State- 
owned  land. 

10.  Contract  with  four  individual 
holders  of  miscellaneous  present 
perfected  rights  to  Colorado  River  water 
totalling  4.5  acre-feet,  pursuant  to  the 
January  9, 1979.  Supplemental  Decree  of 
the  United  SUtes  Supreme  Court  in 
Arizona  v.  California  (439  U.S.  419). 

11.  Contracts  for  delivery  of  surplus 
water  from  the  Colorado  River,  when 
available,  with  Emdho  Soto  and  Sons,  for 
1.836  acre-feet  per  year  Kennedy 
Livestock,  for  4^0  aCTe-f"et  per  year 

12.  Imperial  ID  and/or  the  Coachella 
Valley  Water  District.  BCP,  California: 
Contract  providing  for  exchange  of  up  to 
10,000  acre-feet  of  water  per  year  from  a 
well  field  to  be  constructed  adjacent  to 
the  Ail-Amencan  Canal  for  an 
equivalent  amount  of  Colorado  River 
water  and  for  0AM  of  the  well  field. 
Lower  Colorado  Water  Supply  Project, 
California. 

13.  Lower  Colorado  Water  Supply 
Project.  California:  Water  service  and 
repa>Tnent  contracts  with 
nonagricultura!  users  in  California  for 
consumptive  use  of  up  to  10,000  acre- 
feet  of  Colorado  River  water  per  year  m 
exchange  for  an  equivalent  amount  of 
water  to  be  p'imped  into  the  All- 
American  Canal  from  a  well  field  ta  be 
constructed  adjacent  to  the  canal 

14.  Golden  Shores  Water 
Conservation  District,  BCP.  Arizona: 
M4l  water  service  for  lands  within  the 
district  and  adjacent  areas  for  delivery 
of  up  to  2,000  acre-feet  of  Colorado 
River  water  per  year  pursuant  to  the 
recommendation  of  the  Arizona 
Department  of  Water  Resources. 

15.  Hutchison  Present  Perfected  Rights 
contract  amendment  to  reflect  the 
transfer  of  pari  of  the  nght  to 
Wmterhaven,  California.  Supreme  Court 
Pecrf  o  in  Arizona  v  California  and 
ECI', 


16.  Winterhaven  Present  Perfected 
Rights  contract  for  a  portion  of 
Hutchison  Present  Perfected  Rights 
transfer  to  Winterhaven.  Supreme  Court 
Decree  in  Anzona  \  California  and 
BCP 

17  County  of  San  Bemardmo,  San 
Bemardmo,  Cahfomia:  Repayment 
contract  for  $28.8  miUion  SRPA  loan. 

18.  Wellton-Mohawk  IDD  and  Gold 
Dome  Mining  Corporation  (Corporation). 
Gila  Project,  Arizona:  Contract  for 
delivery  of  6.14  acre-feet  of  water  per 
year  to  the  Corporation  through 
Wellton-Mohawk  Division  facUities, 

19.  Ak-Chin  Farms.  Maricopa, 
Arizona:  Contract  for  the  O&M  of  on- 
reservation  conveyance  facilities 
associated  with  delivery  of  water  to  the 
southeast  comer  of  the  reservation;  Ak- 
Chin  Indian  Community  Water  Rights 
Settlement  Act. 

20.  Wellton-Mohawk  IID,  Gila  Project, 
Arizona:  Exchange  agreement  providing 
for  a  reduction  in  Wellton-Mohawk 
IDD  8  contractual  right  to  consumptively 
use  22,000  acre-feet  of  Colorado  River 
water  per  year,  providing  for  discharge 
of  the  IDD  s  repayment  obligation  and 
exemption  from  the  full-cost  pncing  and 
acreage  limitation  provisions  of  Federal 
Reclamation  law;  Salt  River  Pnma- 
Mancppa  Indian  Community  Water 
Rights  Settlement  Act  of  1988. 

21  Water  delivery  contracts  with 
seven  Phoenix  area  cities  providing  for 
the  delivery  of  up  to  27,000  acre-feet  per 
year  through  the  CAP:  Salt  River  Prima- 
Mancopa  Indian  Community  Water 
Rights  Settlement  Act  of  1968, 

22.  Agreements  with  seven  Phoenix 
area  cities  providing  for  the  lease  of  the 
Salt  River  Pima-Mancopa  Indian 
Community's  CAP  entitlement  of  13,3(M 
acre-feet  per  year  to  the  cities:  Sdlt 
River  Prima-Maricopa  Indian 
Community  Water  Rights  Settlement 
Act  of  1988, 

23,  Salt  River  Pima-Mancopa  Indian 
Community,  CAP,  Anzona:  Amendatory 
water  delivery  contract  providing  for 
extension  of  the  contract  term  and 
authorizing  the  Community  to  lease  its 
C.\P  water  to  the  Phoenix  area  cities: 
Salt  River  Prima-Maricopa  Indian 
Community  Water  Rights  Settltiment 
Act  of  1988. 

24,  S-ilt  RivtT  Ptma-MiinL(!pa  Indian 
Community,  Salt  River  Project,  .Anzona; 
Amendatory  agreement  to  increase  the 
Comrr.unity's  allotment  to  Bartlett  Dam 
water  from  the  Salt  River  Project:  Salt 
River  Pnma-Mancopa  Indian 
Community  Water  Rights  Settlement 
Act  of  1988. 

25.  Roosevelt  Water  Conservation 
Distnct,  Salt  River  Project.  Arizona: 
Agreement  assigning  a  portion  of  the 
District's  CAP  agricultural  water  to 


seven  Phoenix  area  cities;  Salt  River 
Prima-Maricopa  Indian  Community 
Water  Rights  Settlement  Act  of  1988. 
26.  Roosevelt  Water  Conservation 
District.  Salt  River  Project.  Arizona: 
Agreement  to  extend  the  term  of  the 
Distinct's  water  salvage  contract;  Salt 
River  Prima-Maricopa  Indian  Water 
Rights  Settlement  Act  of  1988. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  11568 
(125  South  State  Street).  Salt  Lake  City. 
Utah  84147,  telephone  (801)  524-5435. 

1.  Individual  irrigators,  M&I.  and 
miscellaneous  water  users.  Utah. 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  MAI  use  to  provide  up  to 
10.000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

(b)  The  town  of  Lake  City,  Colorado: 
Blue  Mesa  Reservoir  water  service 
contract;  25  acre-feet  per  year  to  support 
present  diversion  rights  for  municipal 
use:  contract  term  tor  40  years  from 
execution. 

(c)  Mt.  Crested  Butte  Water  and 
Sanitation  District  Colorado:  Blue  Mesa 
Reservoir  water  service  contract;  25 
acre-feet  per  year  to  support  present 
diversion  rights  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

2.  La  Plata  Conservancy  District. 
Animas-La  Plata  Project.  New  Mexico: 
Repayment  contract;  9,900  acre-feet  per 
year  for  irrigation.  Contract  terms 
consistent  with  binding  cost-sharing 
agreement,  dated  June  30. 1986. 

3.  San  juan  Water  Commission. 
Animas-La  Plata  Project.  New  Mexico: 
MAI  repayment  contract;  30.800  acre- 
feet  per  year.  Contract  terms  consistent 
with  binding  cost-sharing  agreement, 
dated  June  30,  1986. 

4.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26.500  acre-feet  per  year  for 
MAI  use  and  2,600  acre-feet  per  year  for 
imgation  use  in  Phase  One  and  3,300 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost- 
sharing  agreement  and  water  rights 
settlement  agreement,  in  principle. 

5.  Ute  Mountain  Ute  Tnbe,  Animas-La 
Plata  Project.  Colorado  and  New 
Mexico:  Repayment  contract:  6.000  acre- 


feet  per  year  for  MAI  use  in  Colorado: 
26.400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  and  900  acre-feet  per 
year  for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost-sharing  agreement  and 
water  rights  settiement  agreement. 

6.  Navajo  Indian  Tribe.  Animas-La 
Plata  Project.  New  Mexico:  Repayment 
contract;  7,600  acre-feet  per  year  for  MAI 
use, 

7.  State  of  Colorado,  Animas-La  Plata 
Project.  Colorado:  Escrow  Account 
Agreement. 

8.  Grand  Valley  Water  Users 
Association.  Orchard  Mesa  ID,  Grand 
Valley  Project,  Colorado:  Contract  to 
continue  0AM  of  Grand  Valley 
powerplant. 

9.  Ute  Mountain  Ute  Indian  Tribe, 
Dolores  Project  Colorado:  Agreement 
for  1.000  acre-feet  per  year  for  MAI  use 
and  22,900  acre-feet  per  year  for 
irrigation. 

10.  Uintah  Water  Conservancy 
Distiict  Jensen  Unit  CUP,  Utah: 
Amendatory  repayment  contract  to 
reduce  MAI  water  supply  and 
corresponding  repayment  obligation. 

11.  Vermejo  Conservancy  District 
Vermejo  Project.  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation. 
presenUy  exceeding  $2  million,  pursuant 
to  Pub.  L  96-550. 

12.  Rio  Grande  Water  Conservation 
District  Alamosa.  Colorado:  Contract 
for  the  district  to  be  the  vendor  of  the 
Closed  Basin  Division.  San  Luis  Valley 
Project,  surplus  water  if  available. 

13.  Conejos  Water  Conservancy 
District  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 
operation,  maintenance,  and 
replacement  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water, 

14.  Weber  Basin  Water  Conservancy 
District.  Weber  Basin  Project,  Utah: 
Repayment  contract  for  R&B  of  the  A,V. 
Watkins  Dike. 

15.  Ogden  River  Water  Users 
Association.  Ogden  River  Project,  Utah: 
Repayment  contract  for  RAB  of  portions 
of  the  Pineview  Dam,  Ogden  Canyon 
Conduit  Ogden-Brigham  Canal  and 
South  Ogden  Highline  Canal. 

16.  South  Cache  Water  User's 
Association.  Hyrum  Project.  Utah: 
Repayment  contract  for  R&B  of  portion 
of  Hyrum  Dam.  Hyrum/Mendon  Canal, 
Hyrum  Feeder  Canal,  Wellsville  Canal, 
and  other  miscellaneous  work. 

17.  State  of  Colorado,  San  Luis  Valley 
Project  Colorado:  Cost-sharing  contract 
for  Closed  Basin  Division. 

18.  Miscellaneous  M&I  and  irrigation 
water  users  in  New  Mexico,  San  Juan- 
Chama  Project.  New  Mexico-Colorado: 


Repayment  contracts  for  remaining 
project  water  allocated  in  1975  or 
before.  Contract  amounts  vary  from  60 
to  5,165  acre-feet 

Great  Plains  Region 

Bureau  of  Reclamation.  P,0.  Box 
38900.  Federal  Building,  316  North  26th 
Street  Billings,  Montana  59107-6900. 
telephone  (406)  657-6413, 

1  Individual  inigators.  MSI.  and 
miscellaneous  water  users.  Great  Plains 
Regio.T.  .Montana,  WyommR,  North 
Dakota,  South  Dakota.  Colorado. 
Kansas,  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  imgation  or  MAI  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years:  long- 
term  contracts  for  similar  service  for  up 
to  1.000  acre-feet  of  water  annually. 

2.  Nokota  Company,  Lake  Sakakawea, 
P-SMBP,  .North  Dakota:  Industrial  water 
service  contract:  up  to  16,800  acre  feet  of 
water  aruiually:  Federal  Register  notice 
published  Mav  5, 1982.  Vol.  47,  page 
19472. 

3.  Fort  Shaw  ID,  Sun  River  Project 
Montana:  RAB  loan  repayment  contract; 
up  to  $1,5  milhon, 

4.  ID  s  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts:  pv.rpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub,  L.  97-293), 

5.  Oahe  Unit,  P-SMBP  South  Dakota: 
Cancellation  of  master  contract  and 
participating  and  security  contracts  in 
accordance  with  Pub,  L.  97-293  with 
South  Dakota  Board  of  Water  and 
Natural  Resources  and  Spink  County 
and  West  Brown  ID. 

6.  Owl  Creek  ID,  Owl  Creek  Unit  P- 
SMBP.  Wyoming:  Am.endatory  water 
service  contract  to  reflect  reduced  water 
supply  benefits  being  received  from 
Anchor  Reservoir, 

7.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project  Water 
service  contracts:  proposed  contract 
negotiations  for  sale  of  water  from  the 
marketable  yield  to  water  users  within 
the  Colorado  River  Basin  of  Western 
Colorado. 

8.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project  Colorado:  Water 
service  contract  second  proposed 
contract  negotiations  for  sale  of  water 
from  the  regulatory  capacity  of  Ruedi 
Reservoir. 

9.  Fryingpan-.Arkansas  Project, 
Colorado:  East  Slope  Storage  system 
consisting  of  Pueblo  Reservoir.  Twin 
Lakes,  and  Turquoise  Reservoir; 
Contract  negotiations  for  temporary  and 
long-term  storage  and  exchange 
contracts. 


10.  Cedar  Bluff  ID  No.  6.  Cedar  Bluff 
Unit  P-SMBP,  Kansas:  Repayment 
contract  Amend  the  Cedar  Bluff  IDs 
contract  to  relieve  it  of  all  contract 
obligations.  The  use  of  the  District's 
portion  of  the  reservoir  storage  capacity 
has  been  sold  to  the  State  of  Kansas  for 
fish,  wildlife,  recreation,  and  other 
purposes. 

11.  Northern  Colorado  Water 
Consen-ancy  District  and  the  Municipal 
Subdistrict  Colorado-Big  Thompson 
Project  Colorado:  Contract  for  storage 
and  conveyance  of  water  for  the  Windy 
Gap  Project  Amendatory  contract  to 
make  administrative  and  technical 
revisions  to  conform  the  conti-act  terms 
and  conditions  to  the  Windy  Gap 
Project  as  actually  constructed  and 
operated. 

12.  Department  of  Natural  Resources 
and  Conservation,  SRPA,  Montana: 
Grant  and  loan  contract  for 
rehabilitation  of  Middle  Creek  Dam  to 
meet  required  safety  criteria  and  to 
increase  reservoir  storage  capacity  by 
1,917  acre-feet  which  will  be  utilized  for 
irrigation  and  municipal  purposes. 

13.  Garrison  Diversion  Unit  P-SMBP. 
North  Dakota:  Repayment  contract 
Renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  MAI  users. 

14.  Gray  Goose  ID,  Gray  Goose  Unit 
P-SMBP.  South  Dakota:  Contract 
negotiations  to  integrate  Gray  Goose  ID 
into  the  P-SMBP  as  authorized  pursuant 
to  section  1120  of  the  Water  Resource 
Development  Act  of  January  21, 1986 
[Pub.  L  9»-662). 

15.  Hilltop  ID.  Hilltop  Unit  P-SMBP. 
South  Dakota:  Contract  negotiations  to 
integrate  Hilltop  ID  into  the  P-SMBP  as 
authorized  pursuant  to  section  1120  of 
the  Water  Resource  Development  Act  of 
January  21, 1986  (Pub.  L  99-662). 

16.  PacificCorp.  formeriy  Pacific 
Power  and  Light  Company,  Glendo  Unit 
P-SMBP.  Wyoming:  Conti-act 
negotiations  for  renewal  of  water 
storage  contract  for  2.000  acre-feet  of 
nonproject  industrial  water. 

17.  Com  Creek  ID,  Glendo  Unit  P- 
SMBP.  Wyoming;  Repayment  contract 
for  10.350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Resen,  oir. 

18.  City  of  Dickinson.  North  Dakota: 
Cancellation  of  contract  No.  9-07-60- 
WR052  pursuant  to  the  Act  entiUed. 
"Making  Continuing  Appropriations  for 
the  Fiscal  Year  Ending  September  30. 
198a  and  for  Other  Purposes."  Pub.  L 
100-202.  The  conti-act  will  be  replaced 
with  a  new  contract  for  the  repayment 
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of  $1,625,000  over  a  period  of  40  years  at 
7.21  percent  and  payment  of  operabon, 
maintenance,  and  replacement  costs. 

19.  Lavaca-Navidad  River  Authority. 
Palmetto  Bend  Project  Taxas; 
Amendatory  contract  to  increase 
repayment  ceiling  to  cover  repairs  to  a 
drop  structure. 

20.  Hildalgo  County  ID  No.  1,  Lower 
Rio  Grande  Valley,  Texas;  Supplemental 
SRPA  loan  contract  for  approximately 
$13.205,00a  The  contracting  process  is 
dependent  upon  final  approval  of  the 
supplemental  loan  report. 

21.  FoM  Reservoir  Master 
Conservancy  District.  Washita  Basin 
Project,  Oklahoma;  Amendatory 
repayment  contract  for  remedial  work. 

22.  Arbuckle  Master  Conservancy 
District.  Arbuckle  Project  Oklahoma; 
Contract  for  the  repayment  of  costs 
incurred  by  the  Umted  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

23.  Arbuckle  Master  Conservancy 
District  Arbuckle  Project  Oklahoma; 
Amendatory  contract  for  revised 
repayment  schedule  to  reflect  credit  for 
project  lands  transferred  to  National 
Park  Service  under  Pub.  L  94-235  for  the 
Chickasaw  NaUonal  Recreation  Area. 

24.  Highland-Hanover  ID,  Boysen 
Unit  P-SMBP,  Wyoming:  R4B  loan 
repayment  contract  $300,000. 

25.  Upper  Bluff  ID.  Boysen  Unit  P- 
SMBP.  Wyoming:  R&B  loan  repayment; 
$220,000.  , 

28.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District  and  the  Northern  Colorado 
Water  Conservancy  District  Colorado- 
Big  Thompson  Project  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Muddy  Creok  or 
Rock  Creek  Reservoir  for  Green 
MounUin  Reservoir  water 

Oppornmity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures; 

(1)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(2)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

(3)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  o 
the  Freedom  of  Information  Act  (80  Sta 
383),  as  amended. 


(4j  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropnate  Bureau  of 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

(5)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summanzed  by  the  appropnate  regional 
office  for  use  by  the  contract  approving 
authority. 

(6)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropnate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comments 

(7)  In  the  event  modifications  are 
made  in  the  form  of  proposed  contract, 
the  appropnate  Regional  Director  shall 
detennine  whether  repubhcation  of  the 
notice  and/or  extension  of  the  60-day 
comment  penod  is  necessary 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to;  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (li)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Date:  April  25. 1989. 
C  Dale  Duvall, 

Cortmisssoner  of  Reclamation. 
|FR  Doc.  89-10493  Filed  5-l-«9-.  8:45  am] 
BiLUNO  cooe  M10-0»-«l 


National  ParV  Service 

National  Reglater  of  Historic  Places; 
Notification  of  Pending  Nomlnatlona 


Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
22,  19«9.  Pursuant  to  {  60.13  of  36  CFR 
Part  60  wntten  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  cntena  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  PC  Box  3:'127,  Washington.  DC 
20013-7127.  Wntten  comments  should 
be  submitted  by  May  17, 1989. 

Carol  D  Shuil. 

Chief  of  Reft^stration,  National  Register. 

FXORID.^ 
f        Palm  Beach  County 
I.       Lake  Worth  City  Hall  Old.  414  Lake  Ave., 
Lake  Worth.  89000432 


GEORGIA 
Crawford  County 

Crawford  County  Jail.  GR  42.  Knoxville, 
89000418 

MARYLAND 

ChailM  Couoty 

Port  Tobacco.  Chapel  Rd.  S  of  jot.  with  MD  6. 
Port  Tobacco  vicinity,  89000427 

NEW  HAMPSraRE 

Metrimack  County 

Beaver  Meadow  Brook  Arcbeological  Site 
I27MR3),  Address  Restricted,  Concord 
vicinity.  89000434 

OHIO 

Cuyahoga  County 

Franklin  Boulevard  Historic  District. 

Franklin  Blvd.  from  W.  52nd  to  W.  38th 

Sts.,  Cleveland.  89000430 
Ohio  City  Preservation  District  (Boundary 

Increase).  Roughly  Franklin  Blvd.  N'W.,  W. 

38lh  St..  Bndge  Ave.  NW.,  &  W.  44th  St..  & 

Stone,  W.  25th,  Bridge  Ave.  NW..  &  W. 

28lh.  Cleveland,  89000435 

Greene  County 

Main  Street  Historic  District  Roughly  E.  and 
W  Main  St.  from  Elm  to  Water  Sts..  Spring 
Valley,  89000431 

Lucas  County 

Forsythe—Puhl  House.  106  E.  Harnson  Ave.. 
Maumee.  89000429 

Miami  County 

Hobart  Circle  Historic  District  (Hobart 

Welded  Steel  Houses  TR).  2—9  Hobart  Cir 

and  11  and  23  Hobart  Dr.,  Troy,  89000419 
Hobart.  EA..  House  (Hobart  Welded  Steel 

Houses  TRj.  172  S.  Ridge,  Troy,  89000420 
Hobart.  Williaw.  Vacation  House  (Hobart 

Welded  Steel  Houses  TR).  905  Pole  at  Rd., 

Troy  vicinity.  89000421 
House  at  1022  West  Main  Street  (Hobart 

Welded  Steel  Houses  TR).  1022  W.  Main 

St..  Troy,  89000424 
lljuse  at  121  South  Ridge  (Hobart  Welded 

Steel  Houses  TR).  121  S.  Ridge,  Troy, 

89000425 
House  at  129  South  Ridge  (Hobart  Welded 

Steel  Houses  TR).  129  S.  Ridge.  Troy. 

89000423 
House  at  145  South  Ridge  (Hobart  Welded 

Steel  Houses  TR).  145  S.  Ridge,  Troy, 

89000428 
House  at  203  Penn  Road  (Hobart  Welded 

Steel  Houses  TR).  203  Penn  Rd..  Troy, 

89000422 


PL  ERTO  RICO 
Dorado  Municipality 

Residencia  Don  Andres  Hernandez.  Calle 
Norte  196,  Dorado.  89000428 

VERMONT 

Franklin  County 

Bonght.  Sheldon.  House,  122  River  St.. 
Richford,  89000433 

[VR  Doc.  89-10433  Filed  5-1-89:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgatlon  Na  731-TA-433  (PreUminary) 

Certain  Residential  Door  Locks  From 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
433  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673b(a))  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  certain 
residential  door  locks,  provided  for  in 
subheading  8301.40.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (previously  reported  under 
item  646.9210  of  the  Tariff  Schedules  of 
the  United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  As  provided  in  section 
733(a),  the  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  June  8, 
1989. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  apphcation.  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  subparts  A  and  C 
(19  CFR  Part  207,  as  amended  by 
Commission  interim  rules  published  in 
53  FR  33039  (August  29, 1988).  54  FR  5220 
(February  2, 1989)),  and  Part  201, 
subparts  A  through  E  (19  CFR  Part  201. 
as  amended  by  Commission  interim 
rules  published  in  54  FR  13672, 13677 
(April  5. 1989)). 

EFFECTIVE  DATE:  April  24,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  Hand  (202-252-1182),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
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SUPPLEMENT ARV  INFORMATION: 

Background.  This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  April  24, 1989,  by  counsel  on 
behalf  of  the  Ad  Hoc  Committee  of  Door 
Lock  Manufacturers. 

Participation  in  the  investigation. 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
of  the  Commission,  as  pro\Tded  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  [7] 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desuing  to  file  the  entry. 

Service  list.  Pursuant  to  5  26l.ll(d;  of 
the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretarj'  will  prepare  a 
service  Ust  containing  the  names  and 
addresses  of  ail  persons,  or  their 
representatives,  who  are  parties  to  t.his 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  2171  16(c)  and 
207.3  of  the  rules  (19  CFR  2ini6(cj  and 
207.3),  each  document  filed  by  a  party  to 
the  investigation  must  be  ser\-ed  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretan,  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietor}'  information  under  a 
protective  order.  Pursuant  to  $  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207,7(a)),  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  prehr-inary 
investigation  to  authonzed  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretory  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Sf^cretary  will  not 
accept  any  submission  by  parties 
containing  business  propnetary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference.  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  m  connection 
with  this  investigation  beginning  at  9:30 
a.m.  on  May  15. 1989.  at  the  U.S. 
International  Trade  Commission 


Building,  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Olympia 
Hand  (202-252-1182)  not  later  than  May 
11, 1989,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
May  17, 1989,  a  %vritten  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation, 
as  provided  in  §  207.15  of  the 
Commission's  rules  (19  CFR  207.15).  A 
signed  original  and  fourteen  (14)  copies 
of  each  submission  must  be  filed  with 
the  Secretary  to  the  Commission  in 
accordance  with  \  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  information  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
CommissiorL 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  SS  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  %  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  May  22. 1989 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207 J!0  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  April  26. 1989. 
[FR  Doc.  89-10633  Filed  5-1-89;  8.45  am| 

BILLING  COOC  7a30-02-«l 
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INTERSTATE  COMMERCE 
COMMISSION 

[Rnanc*  Docket  No.  31357] 

TYm  Atchison,  Top9ka  and  Santa  F« 
Railway  Co;  Trackage  Rights 
Exemptlona;  Balttmof*  and  Ohio 
Chicago  Terminal  Railroad 

Baltimore  and  Ohio  Chicago  Terminal 
Railroad  Company  (BAOCT)  has  agreed 
to  grant  overhead  trackage  nghts  to  The 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company  between  BAOCT  Valuation 
Station  680  +  00,  at  McCook,  IL  and 
B&OCT  Valuation  Station  850  +  00.  at 
Argo,  EL  a  distance  of  approximately 
3,000  feet  in  Cook  County.  The  trackage 
nghts  became  effective  on  or  after  April 
19,  1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  US.C.  10505(d)  ma> 
be  filed  at  any  time.  The  filing  of  a 
p  tition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on;  Michael 
VV.  Blaszak.  The  Atchison.  Topeka  and 
Santa  Fe  Railway  Company.  80  East 
[ackson  Boulevard,  Chicago,  IL  60604 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry  Co.— 
Trackage  Rights— BS.  354  l.C.C.  605 
(1978).  as  modified  in  Mendocino  Cojst 
Ry.,  Inc.— Lease  and  Operate,  360  l.C.C. 
653  (1980) 

Dated:  Apnl  24.  1989 

By  the  Commission.  Id.^t'  F  .MackalL 
Director.  Office  of  Proceedings, 
NoreU  R.  McG«e. 

Sec.ftary  ' 

(FT?  Doc.  8a-\ras-  Filed  VI -as  845  am] 
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National  Institute  of  Collections 
(Solicitation  Number  B9J021  I 

Evaluation  Study;  Planning  of  New 
Institutions  (PONI)  Program 

The  National  Institute  of  Corrections 
13  soliciting  applications  to  conduct  an 
evaluation  of  the  impact  and 
effectiveness  of  its  Planning  of  .New 
Institutions  (PONI)  program.  The 
program  is  a  multi-phased  targeted 
technical  assistance  effort  designed  tu 
assist  local  government  in  the  planning. 
design,  construction  of  new  or  renovated 
jail  facilities. 

One  cooperative  agreement  for  up  to 
560,000  will  be  awarded.  Responses  to 
this  announcement  are  solicited  from 


public,  private,  profit,  and  non-profit 
organizations  with  demonstrated 
experience  in  plannirig  and  program 
evaluation  and  the  necessary  expertise 
and  resources  to  perform  the  tasks 
necessary  to  complete  the  project  and 
produce,  in  camera  ready  form,  the  final 
products  described  below.  Applications 
must  be  received  by  May  30,  1989. 

Applications  must  be  submitted  in  six 
(61  copies  to  the  National  Institute  of 
Corrections,  320  First  Street  NW„ 
Washington.  DC  20534,  At  least  one 
copy  of  the  application  must  bear  the 
original  signature  of  the  applicant.  A 
cover  letter  must  identify  the 
responsible  audit  agency  for  the 
applicant  s  financial  accounts. 

.Applications  must  be  prepared  in 
accordance  with  the  procedures 
intiuided  in  the  "NIC  Guidelines  Manual: 
Instructions  for  Applying  for  Federal 
Assi.stance"  and  must  be  submitted  on 
0MB  Standard  Form  424,  Federal 
Assistance.  The  applications  should  be 
concisely  written,  typed  double  spaced, 
and  referenced  to  the  project  by  the 
number  and  title  given  above. 

Applications  will  be  reviewed  by  a 
team  of  staff  members,  .Among  the 
criteria  used  to  evaluate  the  applications 
are; 

•  Responsiveness  to  this  specific 
request  for  applications 

•  Clearly  defined  and  realistic 
objectives. 

•  Appropriateness  of  the  proposed 
approaches  for  attainment  of  objectives 

•  Creativity  in  the  design  and  format 
of  the  evaluation  instrument. 

•  Estimated  total  costs  as  related  to 
levels  of  effort. 

To  obtain  more  information  prior  to 
preparing  an  application  contact  the  NIC 
fail  Center,  1790  30th  Street.  Suite  440, 
Boulder,  Colorado  80301  (303)  939-8866. 

Contact  person  for  more  in.formation 
Michael  O'Toole.  Chief.  NIC  lails 
Division.  Boulder,  CO  (303)  939-8866. 
Larry  Solomon. 
MC  Of  piJty  Director 
[FR  D(x..  89-10428  Filed  5-1 -«9.  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-89-53-C1 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFTl  75.1403-5(g)  (belt 


conveyors)  to  its  Ireland  Mine  (I.D.  No. 
46-01438)  located  in  Marshall  County. 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  a  clear  travelway  at 
least  24  inches  wide  be  provided  on 
both  sides  of  all  belt  conveyors. 

2.  Petitioner  requests  a  modification  of 
the  standard  as  it  relates  to  the  area 
along  the  continuous  haulage  system  at 
the  tailroUer  where  the  cables  are  hung 
from  the  monorail  system  creating  a 
tight  clearance.  When  the  unit  is 
extended  off  the  low-profile  belt  the 
cable  compresses  together  at  the 
tailroller  causing  obstructed  clearance 
for  approximately  50  to  60  feet. 

3.  The  monorail  system  reduces  the 
time  spent  manually  handling  cables, 
thus  significantly  reducing  the  risk  of 
injury. 

4.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Reflective  signs  would  be  installed 
mby  and  outby  the  close  clearance; 

(b)  A  crossover  would  be  installed 
outby  the  close  clearance  area.  A 
crossover  attached  to  the  tramveyor 
would  be  located  inby  the  clearance 
area; 

(c)  Miners  would  not  work  in  the  area 
of  close  clearance  while  the  continuous 
haulage  is  being  used;  and 

(d)  Start  and  stop  controls  would  be 
properly  installed  and  maintained  so  the 
continuous  haulage  system  can  be 
stopped  or  started  before  requiring 
m.iners  to  work  on  it. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  n,ay 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203  All 
com.ments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
1. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Dirpctor  Office  of  Standards.  Regulations 
and  Variances. 

Date:  April  25, 1989. 
[FR  Doc.  89-10490  Filed  5-1-89;  8:45  am] 
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[Docket  No.  M-89-5-M] 

Gold  Bond  Building  Products;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Gold  Bond  Building  Products. 
Medicine  Lodge  Plant,  P.O.  Box,  Drawer 
B,  Medicine  Lodge,  Kansas  67104  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  56.14106  (falling  object 
protection)  to  its  Sun  City  Mine  (I.D.  No. 
14-00308)  located  in  Barber  County. 
Kansas.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  fork-lift  trucks,  front- 
end  loaders,  and  bulldozers  be  provided 
with  falling  object  protective  structures 
if  used  in  an  area  where  falling  objects 
could  create  a  hazard  to  the  equipment 
operator. 

2.  Due  to  the  low  back  ceiling,  in 
various  places  in  the  mine  where  the 
loader  has  to  traverse,  the  use  of 
protective  structures  would  result  in  a 
diminution  of  safety. 

3.  Even  without  protective  structures, 
whenever  the  front-end  loader  is  taken 
out  of  the  mine  the  operator  has  to  duck 
down  to  the  level  of  the  steering  wheel 
to  exit  through  the  portal. 

4.  No  citations  have  ever  been  issued 
for  bad  roof  conditions  at  the  mine. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  ar(' 
Variances,  Mine  Safety  and  Health 
Administration.  Room  6.27,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
1, 1989.  Copies  of  the  petition  are 
available  lui  inspection  at  that  address. 

Date:  April  25. 1989. 
Patricia  W.  Silvey, 

Oyy/  ;ur.  C^'^ce  of  Standards,  Regulations 

ard  Variances. 

[PR  Doc.  89^  10491  Filed  5-1-89;  a-45  am] 
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ICocketNo.  IM-89-39-C1 

Leeco,  Inc.;  Petition  for  Modification  of 
Application  of  fitandatory  Safety 
Standard 

Leeco.  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741-8799  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.326  {aircourses  and  belt  haulage 
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entries)  to  its  Mine  No,  62  (LD.  No.  15- 
16412),  its  .Viine  .No,  63  (I.D.  No.  IS- 
16413),  and  its  Mine  No,  65  (I.D.  No.  15- 
16552)  all  located  m  Perrj-  County, 
Kentucky,  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

.A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirem.ent  that  Lntake  and  return 
aircourses  be  separated  from  belt 
haulage  entnes  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places, 

2.  As  an  alternate  meinod,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  workins  places. 

3.  In  suppport  of  this  request, 
petitioner  proposes  to  install  an  early 
warning  fire  detection  system  utilizing  a 
low-level  carbon  monoxide  (CO) 
defection  system  in  all  belt  entries  used 
as  intake  aircourses  and  at  each  belt 
drive  and  tailpiece  located  in  intake 
aircourses.  The  m.onitoring  devices 
would  be  capable  of  giving  warning  of  a 
fire  for  a  minimum  of  four  hours  after 
the  source  of  power  to  the  belt  is 
removed:  a  visual  alert  signal  would  be 
activated  when  the  CO  level  is  10  parts 
per  .million  (ppm)  above  ambient  air  and 
an  audible  signal  would  sound  at  15 
ppm  above  ambient  air.  The  fire  alarm 
signal  would  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  When  the  carbon 
monoxide  system  gives  a  visual  or 
audible  signal,  all  persons  except  those 
persons  needed  to  extinguish  the  fire, 
would  be  withdrawn  from  the  affected 
area  The  CO  system  would  be  capable 
of  identifying  any  activated  sensor, 
monitor.ng  electnca!  continuity  and 
detecting  electrical  malfunctions. 

4.  The  CO  system  would  be  visually 
examined  at  least  once  during  each  coal 
producing  shift  and  tested  weekly  to 
ensure  the  monitoring  system  is 
fur.ctioning  properly.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

5.  If  the  CO  system  is  deenergized  for 
routine  maintenance  or  for  failure  of  a 
sensor  unit  the  belt  conveyor  would 
continue  to  operate  and  qualified 
persons  would  patrol  and  monitor  the 
belt  conveyor  using  hand-held  Co 
detecting  devices. 

6.  The  details  for  the  fire  defection 
system  would  be  included  as  part  of  the 
ventilation  system,  methane  and  dust 
control  plan. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  CommeDts 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfTjce 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
1, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  25, 1989. 
Patricia  W.  Silvey. 

Director,  Off  ice  of  Standards,  ReguIoUons 
and  Variances. 

(FR  Doa  M-10492  Piled  5-1-89:  8:45  amj 
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Bceing  Mc,:'e'  76  7  ano  McDdnneU 
Douglas;  Type  Cerr'-caie  f.  ;k   cation 

AOENCy:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
purpose  operation — civil  reserve  air 
fleet  aeromedical  evacuation;  request 
for  comments. 


summary:  The  FAA  has  received  a 
ifquest  to  establish  a  new  special 
purpose  operation  in  the  restricted 
category  for  type  certification  of  a  civil 
reserve  air  fleet  aeromedical  evacuation 
ship  set  (GRAF  AESS)  configuration. 
The  CRAP  AESS  would  provide  the 
necessary  equipment  and  facilities  to 
reconfigure  Boeing  Mode!  787  series  and 
McDonnell  Douglas  MI>-80  aircraft  to 
accomplish  aeromedical  evacuation 
missions  in  times  of  emergency.  Since 
civil  reserve  air  fleet  aeromedical 
evacuation  is  not  an  approved  special 
purpose  operation,  the  FA.A  is 
requesting  public  comments  before 
making  its  final  determination  that  the 
new  special  purpose  operation  is  in  the 
pubhc  interest  and  safety  would  not  be 
compromised. 

date:  Comments  on  this  notice  must  be 
received  on  or  before  July  3. 1989. 
ADDRESS:  Comments  may  be  mailed  or 
delivered  to:  Federal  Aviation 
Administi-ation,  Aircraft  Certification 
Service.  Aircraft  Engineering  Division, 
Policy  and  Procedures  Branch.  AlR-llO. 
800  Independence  Avenue  SW..  Room 
335,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lyle  C.  Davis.  Aerospace  Engineer. 
Policy  and  Procedures  Branch,  AIR-llO, 
Telephone  (202J  267-9583. 
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8UPPL£MeMTA«V  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to  I 
submit  such  written  da-a.  views,  or 
arguments  as  they  may  desire 
Communications  should  be  submitted  ir. 
duphcate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  specified 
above  will  be  considered  by  the 
Administrator  before  approving  the  new 
special  purpose  operation. 

Background 

On  November  8,  1968.  E-Systems, 
under  contract  to  the  United  States  Air 
Force,  applied  to  the  F.\A  for  type 
certification  of  its  civil  reserve  air  fleet^ 
aeromedical  evacuation  ship  set  (CRAF 
AESS).  The  CRAF  AESS  would  provide 
the  necessary  equipment  and  facilities 
to  reconfigure  Boeing  Model  767  series 
and  McDonnell  Douglas  ^(D-80 
commercial  aircraft  to  accomplish 
aeromedical  evacuations  m  tirr.es  of 
emergency. 

The  modified  aircraft  would  he 
certified  in  the  restncted  category  under 
the  provisions  of  §  21.25(a)(1)  and  (bj{7) 
and  operated  as  a  restncted  category 
aircraft  when  the  kit  is  installed.  These 
aircraft  would  have  m.ultiple 
airworthiness  certificates  in  both  the 
standard  and  restncted  categories. 
When  the  kit  is  removed  m  accordance 
with  the  conversion  instructions,  the 
aircraft  would  be  returned  to  the 
standard  category. 

The  CRAF  AESS  kit  would  be  used 
stnctly  for  cml  reserve  air  fleet 
aeromedical  evacuation  operations  and 
penodic  training  exercises,  which  would 
be  conducted  approximately  on  a  yearly 
basis  in  peace  time.  In  time  of 
emergency,  the  CRAF  AESS  kit  would 
provide  the  necessary  equipment  and 
facilities  to  reconfigure  the  subject 
commercial  aircraft  to  carry  litter 
patients,  ambulatory  patien':.  medical 
crews,  flight  attendants,  ant  the  support 
and  storage  facihties  necessary  to 
accomphsh  aeromedical  evacuation 
missions. 

The  CRAF  AESS  would  consist  of 
three  primary  subsystems.  The  patient 
fansport  subsystem  (PTSj  would  be 
designed  to  provide  patient  handling 
dunng  flight  operations  The  PTS  would 
include  a  system  of  stanchions  to 
support  litter  patients  and  straps  for 
attaching  equipment  and  seats  for 
ambulatory  patients  and  crew.  Several 


config'jrations  would  be  considered  with 
111  litters  as  the  maximum  litter 
configuration 

The  med;oai  oxygen  subsystem  would 
provide  therapeutic  oxygen  distribution 
to  htter  patients  and  emergency  oxygen 
to  all  occupants  of  the  aircraft  cabin 
This  system  would  mclude  liquid 
oxygen  dewars,  heat  exchangers,  and 
filling  and  venting  provisions  designed 
for  modular  installation  in  the  forward 
baggage  compartment.  The  distribution 
system,  would  be  routed  to  service  all 
possible  Utter  patients.  Refill  outlets  for 
low-pressure,  portable  emiergency 
oxyben  cylinders  would  also  be 
provided.  The  existing  aircraft 
em.ergency  oxygen  system  would  be 
retained  as  the  required  system  for 
compliance  with  the  certification  basis 

The  aeromedical  operations 
subsystem,  would  include  equipment 
necessary  for  aeromedical  operations 
dunng  flight  and  would  consist  of 
electncal  power  distnbution,  electrical 
power  conversion  from  400  to  60  HZ  and 
distribution  of  the  60  HZ  electncal 
power.  Existing  facilities  would  be 
utilized  for  storage  of  medical 
equipment  and  supplies,  storage  and 
preparation  of  food  as  well  as  water 
supply  and  lavatory  provisions.  This 
subsystem  would  also  include  two  nurse 
wori<  stations. 

Once  the  certification  program  for  the 
CRAF  AESS  IS  completed,  the  United 
States  .^ir  Force  intends  to  extend  the 
current  CR.\F  aeromedical  evacuation 
program  to  several  airlines  to  utilize 
their  aircraft  and  flight  ciews  for  this 
special  purpose  operation.  Personnel 
from  the  airlines  would  also  be  trained 
to  install  the  kits  within  the  12-hour 
installation  time  requirements. 

Related  FAR 

Section  21.25,  Issue  of  type  certificate: 
Restncted  category  aircraft. 

Availability  of  Additional  Copies  of 
Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  contacting  the  person  under 
TOR  FURTHER  INFORMATION  CONTACT" 

Issued  in  Washington,  DC  on  April  26, 1989 
Daniel  P.  Salvano, 

Acting  Manager.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
(FR  Doc  89-10450  Filed  5-1-89;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date  April  26,  1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission[s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informiation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsvlvama  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  1545-0978. 
Form  Number  None. 
Type  of  Review:  Revision. 
Title:  General  IRS  Customer 
Satisfaction  Questionnaire  (Short  Form). 

Description:  The  data  collected  will 
be  used  to  get  an  indication  of  whether 
the  IRS  is  providing  satisfactory  service 
to  its  customers,  the  taxpayers.  This 
information  will  be  used  by  IRS 
managers  to  determine  if  current 
programs  and  service  are  meeting 
taxpayers'  needs.  The  need  for  further 
evaluation  of  our  service  and  programs 
will  be  indicated  by  this  effort. 
Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
12,500  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Interna!  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
.\W.,  Washington,  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf 
(202)  395-6380,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  .Management  Officer. 
[FR  Doc.  89-10474  Filed  5-1-89;  8;45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices  o<  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"    (Pub.   L   94-409)   5   use,    552b(e)(3) 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  .Monday. 
May  8, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N'W.,  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcem.ent  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date;  April  28, 1989. 
Jennifer  J.  lohnson, 

A.'isociate  Secretary-  of  the  Board. 

[FR  Doc,  89-10608  Filed  4-28-89,  3:M  am] 

BILLING  COOE  621(>-01-M 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  9:00  a.m.  May  15. 1989. 
PLACE:  5th  Floor,  Conference  Room.  805 
Fifteenth  Street,  NW,.  Washington.  DC. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  National  Finance  Center 
recordkeeping  and  agency  liaison. 

2  Benefits  administration. 

3.  Investments. 

4.  Participant  communications. 

5.  Department  of  Labor  audit  program, 

6.  Approval  of  the  minutes  of  last 
meeting. 

7.  Thrift  Savings  Plan  activities  report 
by  the  Executive  Director. 

8.  Approval  of  the  update  of  the  FY 
1989— FY  1990  budget  document. 

9.  Investment  policy  review. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 


Office  of  External  Affairs,  (202)  523- 

5660 

Ddte:  April  28.  1989. 
Francis  X.  Cavanaugb, 

Executive  Director  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  89-10607  Filed  4-28-89;  3:21  am] 

WLUNG  CODE  8760-0 1-M 


NUCUAR  REQULATORV  COMMISSION 

date:  Weeks  of  Mav  1.  8, 15,  and  22, 

1989 

PLACE:  Commissioner's  Conference 
Room.  11555  Rockville  Pike.  Rockville, 

.Maryland. 

STATUS:  Open  and  Closed, 
MATTERS  TO  BE  CONSIDERED: 
Week  of  May  1 
Tuesday,  May  2 

10:00  a.m.— Briefing  on  Severe  Accident 
Research  Plan  (Public  Meeting) 

2:00  p.m.— Briefing  on  Results  of  Maintenance 
Team  Inspections  (Public  Meeting) 

Wednesday,  May  3 

2:00  pm.— Periodic  Briefing  by  Advisory 

Committee  on  Reactor  Safeguards 

(ACRS)  (Public  Meeting) 
3:30  p.m.— Affirmation/Discussion  and  Vote 

(Public  Meeting)  (if  needed) 
a.  Reconsideration  of  Seabrook 

Decommissioning  Funding  Order  CLl-88- 

10  (Tentative) 

Friday.  May  5 

10:00  a.m.— Briefing  on  Status  of  Second  Draft 
of  NUREG-nsO  (Public  Meeting) 

Week  of  May  B  (Tentative) 

Wednesday.  May  10 

10:00  a.m.— NPOC  Briefing  on  the  State  of  the 
Nuclear  Industry  (Public  Meeting) 

2:00  p.m.— Briefing  on  Status  of  Operator 
Licensing  Activities  in  the  Area  of 
Requahfication  Exams  (Public  Meeting) 

3:30  p.m. — ^Affirmation /Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Weel^  of  May  15  (Tentative) 

Monday.  May  IS 

2:(X)  p.m.— Briefing  on  Interim  Report  on 
Accident  Study  for  Plutonium  Air 
Transport  Packages  (Public  Meeting) 

Thursday.  May  23 

3:30  p.m.— Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Friday.  May  19 

10:00  a.m.— Briefing  on  Final  Rule  and 
Regulatory  Guide  for  Maintenance  of 
Nuclear  Power  Plants  (Public  Meeting) 


Week  of  May  22  (Tentative) 

Thursday.  May  25 

3:30— Affinnation/Discussion  and  Vote 

(Public  Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  armounced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  thai 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)  (301)  492-0292. 

CONTACT  PERSO*^  FOR  MORE 

INFORMATION.  v\....a;,,  .wil  (301)  492- 

1661. 

WiUiam  M.  Hill.  Jr., 

Office  of  the  Secretary. 

(FR  Doc.  89-10599  Filed  4-28-89;  2:12  pm] 

MLUNO  CODE  75W-01-« 


SFCUniTiES  AND  EAChANGE   COMMISSION 

rEDERAL  REGISTER"  CHATION  OF 
PREVIOUS  ANNOUNCEMENT:  54  FR  18195. 
April  27, 1989. 

STATUS:  Closed/open  meeting. 
Pi-ACE;  450  Fifth  Street,  NW.. 
Washington,  DC, 

DATE  PREVIOUSl  V  ANNOUNCED:  Monday. 

April  24. 198>i 

CHANGES  N  THf  MEfTNG  Additional 
itemsj. 

The  following  additional  items  will  be 
considered  at  a  closed  meeting  on 
Tuesday,  May  2. 1989.  at  2:30  p.m.: 

Formal  orders  of  investigation. 

The  following  additional  item  will  be 
considered  at  an  open  meeting  on 
Wednesday,  May  3, 1989,  at  10.00  a.m.: 

Consideration  of  whether  to  propose 
for  public  comment  rule  52  under  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  in  connection  with  a 
rulemaking  pefifion  submitted  by  the 
twelve  registered  holding  companies 
subject  to  the  jurisdiction  of  the  Act. 
The  proposed  rule  would  allow  the 
routine  issuance  and  sale  of  securities 
by  public-utihty  subsidiary  companies 
of  registered  holding  companies  to 
proceed  without  filing  an  application  if 
certain  conditions  are  met.  For  further 
information,  please  contact  Robert  F. 
McCulloch  at  (202)  272-7699. 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes. 


18712 


Federal  Register  /  Vol    54.  Ni 


81 


Tuf'sdav.  May  2.  1989  /  Sunshine  Act  Meetings 


At  times  changes  m  Cominission 
pno.-ities  require  alterations  m  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Ddn.fl 
Hirsch  at  (202)  272-2200. 
loiuitfaan  G.  Katz, 
Secrvtary- 
Apni  27.  1989 

[FR  Doc.  89-10570  Filed  4-23-69;  12.-'9  ;-;r.J 
wujNa  cooe  mio-'>*-i« 


Corrections 


9  CFR  Part  201 


RIN  0590-AA04 


Poultry  Regulations  and  Policy 
Statements 

Correction 

In  rule  document  89-9607  beginning  on 
page  16353  in  the  issue  of  Monday.  April 
24. 1989.  make  the  following  corrections; 

§201.82    [Corrected] 

1.  On  page  16356,  in  the  first  column, 
m  §  201.82(b),  in  the  second  Hne, 
"agreement"  should  read 
"arrangement". 

§201.100    [Corrected] 

2.  On  the  samie  page,  in  the  third 
column,  in  §  2G1.10G(d)(2jUi].  in  the  first 
line,  "or"  should  read  "for". 

BtLLINQ  COOE  1505-0 1-0 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Funding 
Priorities  for  Research  Activities 

Correctam 

In  notice  document  89-9805  beginniii^ 
on  page  17896  in  the  issue  of  Tuesday, 
April  25.  1989.  make  the  foilowirg 
correction: 

On  page  17908,  in  the  table,  under 
"Deadline  for  transmittal  of 
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This  section   of   tr>e   FEDERAL   REdSTER 
contains   editonal   corrections   of   previocs'y 
published   P'esidential,   Rule,    Proposed 
Rule,   and   Notice  documents.   These 
corrections  are  prepared   by   the   Office   of 
the  Federal  Register    Agency  prepared 
corrections  are  issued  as  signed 
documents  and   appear  in   the  appropriate 
document  categones   elsewhere   m   the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 


applications",  the  date  should  read 
jane  9, 1989". 

BILLlHO  coot    I5.0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials 
Transportation;  Applications  for 
Renewal  or  Modification  of 
Exemptions  or  Applications  to 
Become  a  Party  to  an  Exemption 

Cnrrp,:;;on 

in  notice  document  89-5911  beginning 
on  page  10776  in  the  issue  of 
Wednesday,  March  15  1QB9,  make  the 
following  correction 

On  page  10778.  m  the  second  Ci-c..r,r. 
after  the  second  hne,  and  !)"*ort  t^ie 
table,  insert  footnotes  (Jijand  [12]  to 
read  as  follows: 

(/7)  To  reissue  an  exemption 
authorizing  transportation  of  lithium 
batteries  containing  parallel  branches  of 
series  connected  cells  without  diodes, 
by  motor  vehicles  and  cargo  aircraft, 
previously  issued  as  an  emergency 
exemption 

[12]  To  reissue  an  c\r  Tiption 
authorizing  shipment  of  a  rocket  motor 
with  the  igniter  installed  by  motor 
vehicle,  previously  issued  as  an 
en:prgency  exemption. 

BlLLIMG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials 
Transportation;  Applications  for 
Renewal  or  Modification  of 
Exemptions  or  Applications  to 
Become  a  Party  to  an  Exemption 

Correction 

In  notice  document  89-9145  beginning 
on  page  15586  in  the  issue  of  Tliesday, 


April  18. 1989,  make  the  following 
correction: 

On  page  15588,  before  the  table,  insert 
footnotes  [12),  [13],  and  [14]  to  read  as 
follows: 

[12]  To  authorize  the  addition  of  a 
specifically  designed  trailer  van  configuration 
(Delta  U  Transporter)  for  a  shipment  of  rocket 
motor,  class  B  explosives. 

[13]  To  authorize  specifically  designed 
polyethylene  containers,  used  to  transport 
certain  Class  B  poisons,  to  have  pump  and 
other  attachments  connected  unless  the 
transportation  distance  exceeds  500  miles. 

[14]  To  authorize  the  addition  of  DOT 
specification  112A400W  tank  cars  for 
shipment  of  a  corrosive  material. 


DEPARTMENT  OF  Tf-TE  TREASURY 

Inlernat  Revenue  Service 

26  CFR  Part  353 

[T, 0  82461 

tmposttion  of  Backup  With-'  ^:ii,  -.g  ;.„, 
to  Notification  of  ar,  incofect 
Taxpayer  identification  Nunbef  ,^mci 
the  Due  Diligence  Exceptior  to  t*^;? 
tmposition  of  a  Penatty  for  a  W'ss.nc; 
or  an  Incorrect  Taxpaye-  !dtT'-*,c.=r  j'\ 
Number 

correction 

In  rule  document  89-8040  beginning  on 
page  14341  in  the  issue  of  Tuesday,  April 
11, 1989,  make  the  following  correction: 

On  pdge  14o4o,  in  tne  3rd  column,  in 
§  35a.3406-l(b){5)(i](B).  in  the  17th  line, 
"section  34D6(a)(l)(B).  In"  should  read 
"section  3406(a)(1)(B).  In". 

BtLUNQ  COOE  1S0S41-O 


UMI 


Tuesday 
May  2,  1989 


Part  If 


Environmental 
Protection  Agency 

40  CFR  Parts  122  et  al. 
National  Pollutant  Discharge  EHminattcn 
System  Sewage  Sludge  Permit 
Regulations;  State  Sludge  Management 
Program  Requirements;  Final  Rule 


BEST  COPY  AVAIL  APlF 
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ENVIRONMENTAL  PROTECTION 


regulation  may  be  submitted  on  or  i  Purpose  s  :ope  ir.d  r.enprjl  Program 


[•^omoted  pretreatment  and  sourrt^ 
control  Droerams  to  imDrovp  sliidef 


management  (ipcisinns   For  example,  that  local  governments  utilize  sludge 

spi'icn  4(1.'^  of  thp  (   tcin  \,\  I'or  Art  manaffement  ferrhninups  that  arp  r-nn<!i«(pni 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  122.  123.  124.  and  501 
IOW-FRL-3500-71 

National  Pollutant  Discharge 
Elimination  System  Sewage  Sludge 
Permit  Regulations;  State  Sludge 
Management  Program  Requirements 

AGENCY:  E".v:ror,mentai  Protection 

.•\ii;ency. 

ACTION:  Final  rule.  

summary:  On  Ff>bru.iry  4. 1986,  the 
Environmental  Protection  Agency 
proposed  rules  at  5l  FR  4458  that  would 
have  required  Sla'es  to  develop  sludge 
management  programs.  The  February  4, 
1988,  proposed  rule,  com.monly  referred 
to  as  Part  501.  provided  requirements  for 
approvable  State  sludge  management 
program.s,  for  their  submission,  and  for 
their  review  and  approval  by  EPA.  The 
Part  501  regulatory  program  was 
designed  to  ensure  the  environmentally 
sound  use  and  disposal  of  sewage 
sludge  and  assure  that  the  federal 
standards  for  sludge  use  and  dispisa! 
promulgated  under  section  405(d)  of  the 
Clean  Water  Art  and  other  fede^l 
statutes  would  be  met. 

On  March  9,  1968.  FPA  rep-oposed  the 
Part  501  State  sludge  managem.eiit 
program  rules  and  aUo  proposed 
revisions  to  the  National  Pollutant 
Discharge  Elimination  System  (\PDES) 
permit  requirements  and  procedures 
(Parts  122,  123.  and  124)  to  m'egrate 
sludge  permif'ng  and  State  program 
requirements  into  the  NPDES  program 
(53  FR  7642).  EPA  took  this  action  to 
implement  significant  charges  in  the 
sludge  management  provisions  in 
Section  405  of  the  Clean  Water  Act 
m.ide  by  th.e  Water  Quahty  .Act  of  1987. 
Today.  EPA  is  issuing  a  final  rule  which 
es'ablishes  State  s'udge  management 
program  requirements  and  prvxiedires 
for  non-NPDES  State  progr,3T3  (Part 
5C1)  and  revises  the  NPDES  permit 
requirements  and  procedures  (Prir's  122. 
123,  and  124)  to  incorpora*e  sludge 
permitting  and  State  program 
requirem.en's 

DATES:  The  effective  date  of  this 
regulation  is  |une  1.  1969 

in  accordance  with  40  CFR  Part  23  (50 
FR  7268.  February  21   1985).  these 
regulations  shall  be  considered  issued 
for  purposes  of  jud.v::.il  review  at  1:00 
p  m.  eastern  'ime  on  May  Itj.  1989. 

In  order  to  assist  EP.A  to  correct  any 
typographical  errors,  incorrect  cross 
references,  and  similar  technical  errors. 
comm.ents  of  a  technical  and 
nonsubstantive  nature  on  the  final 


regulation  may  be  submitted  on  or 
before  luly  3. 1989,  The  effective  date  of 
these  regulations  will  not  be  delayed  by 
consideration  of  such  comments, 
ADDRESS:  Comments  of  a  technical  or 
nonsubstantive  nature  should  be 
addressed  to  Debora  Clovis.  Permits 
Division  (EN-336).  Environmental 
ftotection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  record  for 
this  rulemaking,  including  all  public 
comments  on  the  proposals,  will  be 
available  for  inspection  and  copying  at 
the  EP.\  Public  Information  Reference 
Umt.  Room  2402.  The  EPA  public 
information  regulation  (40  CFR  Part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debora  Clovis  at  the  above  address 
(telephone  (202)  475-7052)  or  Martha 
Kirkpatnck.  Permits  Division  (EN-336). 
Environmental  Protection  Agency.  401  M 
Street  SW  .  Washington.  DC  20460,  (202) 
4-5-9529 

SUPPl^MENTARV  INFORMATION: 
Bfii.Kground 

February  4,  1986  Proposed  Rule 
;  W^'.er  Quality  Act  of  1987 
A  Sew  Permit  Program  for  Sludge 
Management 

B.  Sludge  Technical  Standards  (40  CFR  Part 
503) 

C.  Interim  Implementation  Strategy 
IV.  March  9, 1988  Proposed  Rule 

V  Discussion  of  Today's  Final  Rule  and 
Response  to  Comments 

A.  General:  Purpose  and  Scope 

1  State  and  Federal  Sludge  Management 

Program 
2.  Organization  of  Discussion 

B.  Relationship  Between  Today's  Final  Rule 
and  the  Sludge  Technical  Regulations 
(Part  503) 

1.  Description  of  Part  503 

2.  Timing 

3.  Part  503  Issues  Raised  in  Comments 

C.  Relationship  to  Other  Programs 
D  Regulated  IJniverse 

1  Sewage  Sludge 

2.  POTWs  and  Other  Treatment  Works 
Treating  Domestic  Sewage 

3.  Users  and  Disposers  of  Sewage  Sludge 
E  FJ^A's  Authority  under  Section  405(d)(4) 

of  the  CWA 

F.  Permitting  Requirements  (Part  122) 

1.  General 

2.  Specific  Revisions 

G.  Permitting  Procedures  (Part  124) 

1.  General 

2.  Specific  Revisions 

H.  State  Program  Requirements:  General 

1.  Need  for  Regulations  and  EPA  Approval 
of  State  Programs 

2.  Required  Scope  of  Approved  Slate 
Programs  -^ 

3.  Mandatory  v.  Optional  Programs    V 

4.  Partial  Programs 

5.  Mixed  Programs 

6.  Small  Generators 

7.  Indian  Tribes 

I.  Pa-l  501;  Non-NPDES  Slate  Programs 


\  Purpose.  Scope,  and  General  Program 
Requirements 

2.  Development  and  Submission  of  State 
Programs 

3.  Program  Description  (Section  501.12) 

4  Attorney  General's  Statement  (Section 
50113) 

5.  Memorandum  of  Agreement  (Section 
501.14] 

6.  Permitting  Requirements  and  Procedures 
(Section  50115) 

7.  Compliance  Evaluation  Program  (Section 
501.16) 

8.  Enforcement  Authority  (Section  501.17) 

9  Sharing  ot  Information  Between  States 
.jnd  EPA  ;Sections  501.19  &  501.20) 

10  Program  Reporting  to  EP.\  (Section 
501,21) 

n  Program  Approval.  Revision,  and 
Withdrawal  (Sections  501.31-501  .341 

I  Part  123;  NPDES  State  Sludge 
Management  Programs 

1.  Genera! 

2.  Specific  Revisions 
K.  Miscellaneous 

VI.  Executive  Order  12291 

VII.  Paperwork  Reduction  Act 

VIII.  Regulatory  Flexibility  Act 

I,  Background 

Implementation  of  the  Clean  Water 
Act  (CWA)  has  resulted  in  greater  levels 
of  treatment  of  and  pollutant  removal 
from  wastewater  before  discharge  to 
surface  waters,  and  the  generation  of 
large  quantities  of  residual  sewage 
sludge  as  a  by-product  of  wastewater 
treatment.  Proper  management  of  ever- 
growing amounts  of  sewage  sludge  is 
becoming  increasingly  important  as 
efforts  to  remove  pollutants  from 
wastewater  have  become  more 
effective.  In  the  United  States,  the 
quantity  of  municipal  sewage  sludge  has 
almost  doubled  since  the  enactment  of 
the  Clean  Water  Act  in  1972. 
Municipalities  currently  generate  over 
7  7  million  dry  metric  tons  of 
wastewater  sludge  per  year,  or 
approximately  64  pounds  per  person  per 
year  (dry  weight  basis).  This  volume  is 
expected  to  double  by  the  year  2000. 

An  important  means  of  dealing  with 
the  pressing  problem  of  disposing  of 
vast  quantities  of  sewage  sludge  is 
thr:jugh  beneficial  use  and  recycling 
projects.  Sewage  sludge  is  a  valuable 
resource.  The  nutrients  and  other 
properties  commonly  found  in  sludge 
make  it  useful  as  a  fertilizer  and  a  soil 
conditioner.  Sludge  has  been  used  for  its 
beneficial  qualities  on  agricultural 
lands,  in  forests,  for  landscaping 
projects,  and  to  reclaim  strip-mined 
land.  EPA  seeks  to  encourage  such 
practices.  In  addition  to  supporting  a 
number  of  long-term  research  and 
demonstration  projects  and  the 
development  of  detailed  design 
guidance  for  various  land  application 
practices.  EPA  has  supported  and 


promoted  pretreatment  and  source- 
control  programs  to  improve  sludge 
quality  and  such  technologies  as 
composting  and  lime  stabilization  The 
Agency  has  also  supported  the 
development  of  improved  dewatering 
systems,  chemical  fixation,  digestion, 
pyrolysis  and  other  technologies  to  help 
improve  energy  recovery  from  thermal 
conversion  systems,  methane  recovery 
from  anaerobic  stabilization  systems. 
and  the  recovery  of  various  potentially 
marketable  by-products  from  sludge. 

At  the  same  time,  sewage  sludge  may 
present  an  environmental  concern 
because  of  contamination  by  harmful 
pollutants.  Greater  focus  on  surface 
water  toxics  control,  as  well  as 
Resource  Conservation  and  Recovery 
.Act  (RCRA)  provisions  such  as  the  ban 
on  land  disposal  of  certain  hazardous 
wastes  (section  3004(d))  and  the 
exclusion  of  discharges  into  muniripHl 
sewers  from  RCRA  requirements 
(section  1004(27)),  may  result  in 
increased  volumes  of  toxic  and 
hazardous  pollutants  that  reach  publicly 
owned  treatment  works  (POTWs)  and 
consequently  may  adversely  affect 
sludge  quality  when  these  pollutants  are 
removed  from  the  wastewater. 

Proper  disposal  of  sewage  sludge  is 
important  because  contaminated  or 
improperly  handled  sludge  can  result  in 
pollutants  in  the  sludge  re-entering  the 
environment,  and  possibly 
contaminating  a  number  of  different 
media  through  a  variety  of  exposure 
pathways.  Improper  sludge  management 
could  lead  to  significant  environmental 
degradation  of  land  and  air.  Failure  to 
dispose  of  sludge  properly  could  also 
have  serious  effects  on  surface  and 
ground  water  and  wetlands,  as  well  as 
human  health.  For  example,  sewage 
sludge  disposed  on  land  where  there  is 
minimal  depth  to  ground  water  is  of 
concern  because  contaminants  in  the 
sludge  may  leach  out  and  reach  a 
potential  potable  water  source.  Concern 
for  air  quality  necessitates  proper 
controls  over  sludge  incineration.  The 
interrelationship  among  these  media 
requires  a  tightly  coordinated, 
comprehensive  approach  that  closes 
environmental  loopholes,  helps  assure 
that  solving  problems  in  one  media  will 
not  create  problems  for  another,  and 
encourages  the  beneficial  reuse  of 
sludge. 

Prior  to  the  enactment  of  the  Water 
Quality  Act  of  1987.  the  federal 
authorities  and  regulations  related  to  the 
use  and  disposal  of  sewage  sludge  were 
scattered  among  various  statutes  and 
programs  and  did  not  provide  States  and 
municipalities  with  comprehensive 
guidelines  on  which  to  base  sludge 


management  decisirms  For  example. 
section  405  of  the  Clean  Water  Act 
required  the  development  of  sludge 
standards  by  December  1978,  but  did  not 
specify  how  the  standards  were  to  be 
implemented  Standards  developed 
pursuant  to  section  405  have  been 
promulgated  for  cadmium,  PCBs,  and 
pathogens  only  when  sludge  is  land- 
applied  (40  CFR  Part  257).  In  addition. 
sludge  is  regulated  under  a  number  of 
other  programs,  such  as  new  source 
perform.ance  standards  and  national 
emissions  standards  for  hazardous  air 
pollutants  under  the  Clean  Air  Act, 
requirements  for  solid  waste  landfills 
under  Subtitle  D  (and  Subtitle  C  if  the 
sludge  IS  hazardous)  of  the  Resource 
Conservation  and  Recovery  Act.  ocean 
dumping  requirements  under  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (.MPRSA).  and  PCB  controls  under 
the  Toxic  Substances  Control  Act.  These 
regulations  often  use  different 
methodologies  and  approaches  to 
controlling  sludge  management 
practices. 

Concerns  about  the  potential 
(environmental  problems  created  by 
improper  sewage  sludge  use  and 
disposal  and  the  lack  of  a 
comprehensive  legislative  framework 
governing  sludge  management  led  to  the 
establishment  of  an  intra-Agency  Sludge 
Task  Force  by  EPA  in  early  1982  to 
conduct  a  study  and  make 
recommendations  for  Agency  actions  in 
the  sludge  management  area.  The 
Sludge  1  ask  Force,  with  representatives 
from  EPA  s  Offices  of  Water,  Air.  and 
Solid  Waste,  approached  sludge 
management  from  a  multi-media 
perspective.  The  Task  Force  developed 
the  Agency's  "Policy  on  Municipal 
Sludge  Management"  (49  FR  24358.  June 
12. 1984).  The  purpose  of  the  policy  was 
to  establish  a  consistent  approach  to 
sludge  management  across  all 
environmental  media  and  all 
management  practices  and  to  establish 
the  appropriate  roles  of  the  federal. 
State  and  local  governments  in  sludge 
management. 

The  "Policy  on  Municipal  Sludge 
Management"  established  several 
important  principles  which  continue  to 
guide  the  Agency's  approach  to  sludge 
management.  It  states,  in  part: 

The  U.S.  Environmental  Protection  Agency 
(EPA)  will  actively  promote  those  municipal 
si'idge  management  practices  that  provide  for 
the  beneficial  use  of  sludge  while  maintaining 
or  improving  environmental  quality  and 
protecting  public  health.  To  implement  this 
policy,  EPA  will  continue  to  issue  regulations 
that  protect  public  health  and  other 
environmental  values.  The  Agency  will  use 
all  available  authorities  to  ensure  that  States 
establish  and  maintain  programs  to  ensure 


that  local  governments  utilize  sludge 
management  techniques  thai  are  consistent 
with  Federal  and  Stale  regulations  and 
guidelines.  Local  communities  will  remain 
responsible  for  choosing  among  alternative 
programs,  for  planning,  construcUng  and 
operating  facilities  to  meet  their  needs,  and 
for  ensuring  the  continuing  availability  of 
adequate  and  acceptable  disposal  or  use 
capacity.  49  FR  243.58  dune  12, 1984). 

II.  February  4, 1986  Proposed  Rule 

On  February  4. 1986,  EPA  proposed 
State  Sewage  Sludge  Management 
Program  Regulations  (51  FR  4458).  These 
proposed  rules  would  have  required 
States  to  develop  sludge  management 
programs  fo  assure  that  the  use  and 
disposal  of  sewage  sludge  complies  with 
existing  as  well  as  planned  federal 
sludge  use  and  disposal  standards. 
These  regulations  were  proposed 
pursuant  to  recommendations  of  the 
Agency's  Sludge  Task  Force,  which 
concluded  that  the  best  approach  for 
sludge  management  would  be  to  require 
each  State  to  prepare  a  program  to 
implement  the  sludge  standards,  which 
would  then  be  reviewed  for  sufficiency 
by  EPA.  The  regulations  were  proposed 
under  the  legal  authorities  of  the  Clean 
Water  Act.  the  Resource  Conservation 
and  Recovery  Act.  the  Clean  Air  Act. 
the  Toxic  Substances  Control  Act.  and 
the  Marine  Protection.  Research,  and 
Sanctuaries  Act. 

Under  the  proposal.  States  would 
submit  to  EPA  for  review  and  approval 
a  description  of  their  existing  sludge 
management  programs  with  plans  and 
schedules  for  improving  them  as 
necessary  to  meet  the  added 
requirements  of  the  proposal.  The 
proposal  set  forth  minimum 
requirements  for  approvable  sludge 
management  programs  and  provided  the 
procedural  requirements  for  submitting, 
approving,  revising  and  withdrawing 
approval  of  such  programs.  EPA 
postponed  finalizing  the  Part  501  rules 
pending  the  expected  enactment  of 
amendments  to  the  Clean  Water  Act. 

III.  Water  Quality  Act  of  1987 

A.  New  Permit  Program  for  Sludge 
Management 

Section  406  of  the  Water  Quality  Act 
of  1987  (WQA).  which  amends  section 
405  of  the  Clean  Water  Act.  sets  forth 
for  the  first  time  a  comprehensive 
program  for  reducing  the  environmental 
risks  and  maximizing  the  beneficial  use 
of  sludge.  The  basis  of  the  program  to 
protect  public  health  and  the 
environment  from  any  adverse  effects 
from  sewage  sludge  is  the  development 
of  technical  regulations  for  sludge  use 
and  disposal,  and  the  implementation  of 
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these  requirempnts  thrnugh  permits.  Tb.p 
WQA  rpquires  promulgation  of  sludge 
standards  establishing  acceptable  levels 
of  toxiL  poliutints  in  sewage  sludge  and 
managcmert  prdctices  in  two  stages. 
discussed  mor>>  fully  below. 

After  the  technical  standards  have 
been  promulgated,  the  amendments 
direct  that  any  perm.t  under  section  402 
of  the  Act  (\PDES  pfrmits)  issued  to  a 
POTW  or  any  other  treatment  works 
treating  domestic  sewage  shall  include 
the  sludge  technical  standards,  unless 
such  requiremonts  have  been  included 
in  a  permit  issued  under  subtitle  C  of  the 
Solid  Waste  Disposal  Act.  Part  C  of  the 
Safe  Drinking  Wa'er  Act,  MPRSA,  or  the 
Clean  Air  Act.  or  under  State  permit 
p'ograms  approved  by  the 
Ad.m.nistrator  where  the  Administrator 
determines  tha*  such  programs  assure 
cumpliance  with  any  applicable 
requirements  of  section  405.  Section 
405(011)-  The  amendments  further 
provide  that  the  Administrator  may 
issue  separate  perm.its  that  implement 
the  sludge  requirements  to  treatment 
works  which  are  not  subject  to  section 
402  of  the  Act  (.NPDES)  or  to  any  of  the 
other  listed  permit  programs  or 
approved  State  programs  Section 
4^35(0(2).  Such  permits  are  referred  to  in 
this  preamble  discussion  as  "sludge- 
only"  permits. 

The  1987  amendments  give  new 
direction  for  the  regulation  of  sludge 
management  activities  on  several  fronts. 
First,  section  405  now  clearly  requires 
that  NPDES  permits  contain  conditions 
implementing  the  sludge  technical 
standards  to  be  promulgated  by  the 
.Agency  unless  ihose  standards  have 
been  included  in  a  permit  issued  under 
one  of  the  lis'ed  Federal  programs  or 
under  a  St.ite  program  approved  for 
riiiministering  a  section  405(fl  sludge 
perr-;."ing  program.  Therefore,  a  State 
which  seeks  EP.A  approval  to  administer 
a  sludge  perm;'t:ng  program  may  choose 
to  regulate  sludge  through  its  NPDES 
program  or  through  another  permitting 
program  (e.g..  solid  waste  programs),  as 
long  as  the  permit  implements  the  sludge 
technical  standards  promulgated  under 
section  405.  Second,  the  amendments 
establish  that  the  requirement  to  include 
conditions  implem.enting  the  sludge 
technical  standards  in  permits  applies  to 
any  treatment  works  that  treats 
dom.estic  sewac;e  This  expands  the 
universe  of  treatment  works  that  are 
required  to  obtain  permits  from  earlier 
dr.-jft  amendments,  which  would  have 
limited  the  permitting  requirement  to 
publicly-owned  tre.itment  works 
[POTW  s)  and  treatm.ent  works  that  treat 
primarily  domestic  sew.^ge.  In  addition, 
the  1987  amendments  authorize  the 


Administrator  to  issue  permits  to 
treatment  works  solely  to  implement  the 
sludge  technical  standards  even  if  the 
treatment  works  are  not  otherwise 
required  to  obtain  NPDES  permits. 
Another  important  change  brought 
about  by  the  1987  amendments  concerns 
the  responsibility  of  users  and  disposers 
for  complying  with  the  technical 
standards  for  sewage  sludge.  Prior  to  the 
Water  Quality  Act,  section  405(e)  only 
required  POTWs  to  use  or  dispose  of 
sewage  sludge  in  accordance  with  the 
technical  standards.  In  the  1987 
amendments  to  section  405(e),  Congress 
extended  this  requirement  to  any 
person.  The  reason  for  this  change  is 
explained  in  the  legislative  historyi 

Section  405(e)  is  amended  to  expand  the 
applicability  of  the  405(d)  sludge  use  and 
disposal  regulations  to  "any  person"  *  *  * 
The  purpose  of  this  *  *  *  change  is  to  impose 
the  regulations  on  those  that  actually  dispose 
of  the  sludge,  which  may  not  be  the  treatment 
works'  owner  or  operator."  U.S.  Senate 
Committee  on  Environment  and  Public 
Works,  Report  No.  9&-50.  May  14, 1985. 

Section  405(e),  as  amended,  now 
prohibits  any  person  from  using  or 
disposing  of  sludge  from  a  POTW  or 
other  treatment  works  for  any  use  for 
which  regulations  have  been  established 
except  in  accordance  with  such 
regulations.  This  means  that  any  person, 
regardless  of  whether  or  not  they  are 
required  to  obtain  a  permit,  who  uses  or 
disposes  of  sludge  by  one  of  the 
practices  for  which  technical  standards 
have  been  established  is  required  to 
comply  with  such  standards. 

Note:  Because  section  405(f)  requires 
treatment  works  treating  domestic  sewage  to 
obtain  permits  that  implement  the  technical 
standards,  today's  rule  provides  a  defmiUon 
of  "treatment  works  treating  domestic 
sewage."  This  definition  specifically  excludes 
septic  tanks  and  portable  toilets,  which 
arguably  could  be  considered  treatment 
works,  from  its  scope.  EPA  has  excluded 
septic  tanks  and  portable  toilets  from  the 
permitting  requirement  because  Congress 
indicated  its  intent  that  the  section  405 
technical  standards  apply  only  to  septage 
treatment  and  processing,  not  generation.  S. 
Rep.  No.  9&-50  on  S.  1128  at  47  (1985).  It 
follows  that  if  the  standards  apply  only  to 
treatment,  and  not  generation,  it  would  serve 
no  useful  purpose  to  require  permits  for  the 
22  million  homeowners  with  septic  tanks  or 
for  portable  toilets.  However,  because  septic 
tank  pumpings  and  portable  toilet  pumpings 
are  wiihin  the  defmition  of  "sewage  sludge," 
use  or  disposal  of  these  substances  is 
regulated  under  40  QH  Part  503.  Disposers  of 
septic  tank  and  portable  toilet  pumpings  must 
comply  with  applicable  requirements  of  that 
Part. 

The  1987  amendments  also  strengthen 
the  provisions  for  enforcing  against 
violations  of  section  405  or  of  permits 


implementing  regulations  promulgated 
under  section  405.  Congress  amended 
section  309(c)  of  the  CWA  to  provide, 
for  the  first  time,  criminal  penalties  Uu 
negligent  or  knowing  violations  of 
section  405  or  permits  implementing  the 
requirements  of  section  405.  The 
Administrator's  new  authority  to  assess 
administrative  penalties  for  violations  of 
the  CWA  also  covers  violations  of 
section  405  and  implementing 
regulations  and  permits.  Section  309lg). 
In  addition,  section  308  of  the  CWA. 
which  establishes  the  Administrator's 
authority  to  require  monitoring, 
reporting,  and  recordkeeping,  and  to 
inspect  and  sample  to  determine 
compliance  with  the  CW.A.  has  been 
amended  to  specifically  reference 
section  405,  [See  section  308(a)(4).  as 
amended  by  section  406(d)  of  the  WQ,^.) 
Other  provisions  amended  by  section 
40t)(d)  of  the  WQ.A  include  section  505(0 
(citizen  suits  for  violations  of 
regulations  under  section  405(d))  and 
section  509(b)(1)(E)  (judicial  review  of 
regulations  promulgated  under  section 
405). 

B.  Sludge  Technical  Standards  (40  CFR 
Part  503) 

The  key  elements  of  the  sludge  permit 
program  established  by  the  1987 
amendments  are  the  technical 
regulations  for  sewage  sludge  use  and 
disposal.  The  CWA  of  1977  directed 
EP.A  to  develop  regulations  containing 
guidelines  for  the  utilization  and 
disposal  of  sewage  sludge.  The 
regulations  were  to:  identify  uses  for 
sewage  sludge,  including  disposal; 
identify  factors  to  be  taken  into  account 
in  the  use  or  disposal  of  sewage  sludge; 
and  specify  concentrations  of  pollutants 
which  would  interfere  with  sewage 
sludge  use  or  disposal.  The  1987 
amendments  imposed  additional 
requirements;  EPA  is  to  identify  toxic 
pollutants  which  may  be  present  in 
sewa.ge  sludge  in  concentrations  that 
may  adversely  affect  public  health  or 
the  environment,  and  establish 
numerical  limits  and  management 
practices  for  those  pollutants.  CWA 
section  405(d)(2).  Where  promulgation  of 
numerical  limits  is  infeasible.  the 
regulations  may  specify  a  design, 
equipment,  management  practice  or 
operational  standard.  CWA  section 
405(d)(3).  The  numerical  limits  and 
management  practices  are  to  protect 
public  health  and  the  environment  from 
any  reasonably  anncipated  adverse 
effects  of  the  pollutants.  The  .Act 
provides  for  promulgation  of  the 
technical  standards  in  two  phases,  with 
periodic  review  by  EPA  to  determine  if 


additional  pollutants  need  to  be 
regulated. 

C.  Interim  Implementation  Strategy 

The  1987  amendments  also  provided 

for  immediate  regulation  of  sewage 
sludge  use  and  disposal  Section 
405id)(4)  provides  that: 

Prior  to  the  promulgation  of  the  regulation 
required  by  (section  405(d)(2)).  the 
Admini.'itrator  shall  impose  conditions  in 
permits  issued  to  publicly  owned  treatment 
wc-ks  under  section  402  nf  this  Act  or  take 
such  other  measures  as  the  .\dministrator 
deems  appropriate  to  protect  public  health 
and  the  environment  from  any  adverse 
effects  which  may  occur  from  toxic  pollutants 
in  sewage  sludge. 

In  response  to  this  directive,  EPA  has 

developed  a  "Strategy  for  Interim 
Implementation  of  Sludge  Requirements 
in  Perm.its  Issued  to  POTWs."  Under  the 
Interim  Strategy,  EPA  and  the  States 
have  begun  to  include  sludge 
requirements  in  permits  for  POTWs  as 
they  are  reissued.  A  few  minimum 
conditions  are  to  be  included  in  all 
POTW  permits.  Site-specific  limits  are 
to  be  developed  for  "priority  POTWs," 
on  a  case-by-case  basis  using  best 
professional  judgment.  To  assist  with 
developing  interim  limits,  EPA  recently 
published  a  draft  "Guidance  fur  Writing 
Case-by-Case  Permit  Requirements  for 
Municipal  Sewage  Sludge."  Although 
the  focus  of  the  Interim  Stratcgv  is  on 
POTWs,  section  405(d)(4)  gives" EPA 
authority  to  take  appropriate  action  to 
address  other  sludge  use  or  disposal 
problems.  Until  promulgation  of  the  final 
Part  503  technical  standards,  the  Interim 
Strategy  will  be  the  mainstay  of  EPA's 
sludge  m,anagement  program. 

IV.  March  9, 1988  Proposed  Rule 

EPA  originally  proposed  Part  501, 
State  sludge  management  program 
regulations  in  February  1986,  prior  to  the 
February'  1987  amendments  to  the  CWA, 
Because  they  were  proposed  before  the 
1987  CWA  amendments,  these  proposed 
Part  501  regulations  did  not  require  that 
States  have  a  permitting  program  to 
implement  the  sludge  standards.  As 
discussed  above,  this  situation  changed 
with  the  Water  Quality  Act  of  1987, 
which  specified  that  EPA  promulgate 
sludge  technical  standards  and 
implement  them  either  through  an 
NPDES  permit,  or  through  a  permit 
issued  under  one  of  the  Federal  permit 
programs  listed  under  amended  section 
405(f)(1).  or  through  permits  issued 
pursuant  to  an  approved  State  sludge 
program.  To  implement  this  and  other 
changes  to  section  405  of  the  Clean 
Water  Act,  on  March  9,  1988  EPA 
reproposed  the  February  4,  1986  State 
sludge  management  program  regulations 


and  also  proposed  revisions  to  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  regulations 
to  integrate  sludge  controls  into  the 
NPDES  permit  program  (53  PR  7642). 

The  purpose  of  the  March  9, 1938 
proposal  was  to  establish  a  national 
program  for  sludge  use  and  disposal 
under  the  authority  of  the  Water  Quality 
Act  of  1987.  It  addressed  permit 
requirements  and  procedures  and  State 
program  requirements,  and  contained 
four  principal  sections.  First,  revisions  to 
40  CFR  Part  122  were  proposed  to 
address  when  and  how  sewage  sludge 
use  and  disposal  would  be  regulated 
through  NPDES  permits.  Second, 
revisions  to  40  CFR  Part  123  were 
proposed  to  include  requirements  for 
States  that  wish  to  implement  an 
approved  sludge  management  program 
as  part  of  an  NPDES  program.  Third, 
revisions  to  40  CFR  Part  124  were 
proposed  to  add  procedural 
requirements  for  EPA-issued  permits 
with  sludge  conditions.  Finally,  a  new 
Part  501  was  proposed  to  establish  the 
requirements  and  submission 
procedures  for  approving  State  sludge 
management  programs  that  are  not  part 
of  a  State  NPDES  program. 

V.  Discussion  of  Today's  Final  Rule  and 
Response  to  Comments 

A.  General:  Purpose  and  Scope 

1.  State  and  Federal  Sludge  Management 
Program 

Consistent  with  the  directions  set 
forth  in  the  1987  amendments  to  the 
CWA.  today's  final  rule  establishes  the 
legal  and  programmatic  framework  for  a 
national  program  for  sludge  use  and 
disposal.  Today's  final  rule  establishes 
the  requirements  and  procedures  for 
addressing  sludge  management  in 
permits  issued  by  EPA  or  an  approved 
State  and  State  program  requirements 
and  approval  procedures.  While  most  of 
today's  rule  addresses  the  long-term 
permitting  program  to  implement 
technical  standards  for  sewage  sludge 
use  and  disposal  called  for  in  section 
405(f)  of  the  CWA,  it  also  codifies 
various  aspects  of  EPA's  authority  to 
take  interim  measures  prior  to  the 
promulgation  of  those  standards  to 
protect  public  health  and  the 
environment  from  the  adverse  effects 
that  m.ay  occur  from  toxic  pollutants  in 
sewage  sludge. 

Two  major  considerations  directed 
the  development  of  today's  final  rule. 
First  was  the  goal  of  developing  a 
program  which  would  encourage 
beneficial  use  while  ensuring  the  safe 
use  and  disposal  of  sewage  sludge. 
Sewage  sludge  should  be  viewed  as  a 
resource  rather  than  as  a  disposal 


problem.  To  accommodate  this  goal, 
EPA  has  sought  to  develop  permitting 
requirements  and  procedures  that  are 
compatible  with  beneficial  reuse 
projects  such  as  agricultural  land 
application.  Second,  EPA  sought  to 
encourage  States  to  assume 
responsibility  for  implementing  the 
sludge  permitting  program.  This  goal  is 
consistent  with  the  general  policy 
direction  established  in  section  101(b)  of 
the  Clean  Water  Act  and  reiterated  by 
the  Agency's  Sludge  Task  Force.  Many 
States  have  effective  sludge 
management  programs  and  today's  final 
rule  attempts  to  minimize  disruption  to 
these  programs,  while  ensuring 
minimum  consistency.  Unlike  the  1986 
proposal,  however,  EPA  will  not  rely 
exclusively  on  States  for 
implementation  of  the  Federal  technical 
sludge  standards.  Where  States  do  not 
have  an  approved  program  under 
Section  405,  EPA  will  be  responsible  for 
implementing  the  technical  standards. 

In  developing  the  final  rule,  EPA 
carefully  considered  public  comments 
received  on  both  the  February  1986  and 
March  1988  proposals.  In  total,  EPA 
received  114  comments  from  87 
commenters.  More  than  half  (50)  of  all 
commenters  were  State  agencies.  EPA 
also  received  comments  from  24  POTWs 
and  municipalities,  six  industries  and 
trade  associations,  three  commercial 
sludge  handlers,  three  environmental 
groups,  and  one  commenter  whose 
interest  in  the  rulemaking  was  not 
identified.  EPA's  response  to  comments 
will  be  included  as  part  of  the 
discussion  of  the  final  rule. 

2.  Organization  of  Discussion 

The  discussion  of  the  final  rule  is 
organized  to  address  three  principal 
aspects  of  the  new  sewage  sludge 
program:  (1)  Scope  of  the  national 
program,  (2)  permitting  requirements, 
and  (3)  State  programs.  The  first  topic 
covers  issues  that  define  who  and  what 
is  regulated  under  the  sludge  program, 
and  EPA's  authority  under  section  405  of 
the  Clean  Water  Act.  The  second  topic 
covers  requirements  and  procedures  for 
regulating  sludge  use  and  disposal 
through  permits.  This  consists  mainly  of 
a  section-by-section  discussion  of 
revisions  to  Parts  122  and  124,  (which 
also  are  relevant  to  the  permitting 
provisions  in  Part  501).  Most  issues 
discussed  under  this  topic  concern  both 
Federal  and  State  permitting  programs, 
although  a  few  issues  are  unique  to  the 
Federal  program.  The  final  topic 
addresses  only  issues  that  involve 
minimum  requirements  for  approvable 
State  programs  and  the  procedures  for 
EPA  approval,  oversight,  revision,  and 
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w;'.hdrawa;  cf  Su'e  sludge  management 
programs  Diicussions  of  each  issue  or 
reaiulatory  provision  wii!  address  the 
1986  and  the  1388  proposed  rale  (where 
applicable,,  public  commenls.  the  final 
rule  and  response  to  comments. 

R  Relationship  Between  Today's  Final 
R^:e  and  the  Sludge  Technical 
RpS^lations  (Part  503) 

A  rr.ajor  purpose  of  today's 

ruiemaldng  is  to  establish  the 
administrative  framework  for 
implementing  the  techjiical  standards 
for  sewage  slud?e  use  and  disposal 
required  by  section  4C5{d]  of  the  CWA. 
.\3  noted  above,  the  Act  requires 
promulgation  of  at  le.ist  two  rounds  of 
technical  standards.  The  F.rst  round  of 
standards  is  row  under  development  as 
part  of  a  separate  rulemaking,  which 
will  be  coditlcd  at  40  CFR  Part  503.  EPA 
published  the  proposed  rule  for  these 
standards  en  Februar,  6,  1989  at  54  VR 
5746.  .\11  refe-ences  to  the  technical  or 
Pa.'t  503  standards  or  regulations  in 
todays  notice  refer  to  those  standards 
•n  their  Tw.,:':.  not  proposed,  form. 

1  Descnption  of  Part  503 

The  Part  503  regulations  propose  to 
establish  technical  standards  only  for 
use  and  disposal  of  non-haza-dous 
sewage  sludge.  .Accordingly,  the 
permitting  progra^i  established  by 
'oday's  ruiemaKing  applies  only  to  the 
use  or  disposal  of  nonhazardous  sludge. 
Sludgys  wh.ch  are  considered  hazardous 
was'es  under  Subtitle  C  cf  RCR.-\  in 
accordance  w.-.h  4-5  CFR  Pi't  261  will 
continue  to  be  managed  under  Subtitle  C 
alone.  Disposal  of  hazardous  sludge  in 
accordance  with  the  Subtitle  C 
requirements  will  constitute  compliance 
with  section  405.  Lkewise,  sewage 
sludge  found  to  contain  greater  than  50 
parts  per  million  (ppm)  of 
pclychlorinated  biphenyls  (PCBs)  will 
continue  to  be  regulated  under  40  CFR 
Part  761.  rather  than  Part  503. 

Ocean  dumping  of  sewage  sludge 
already  is  regulated  under  Title  I  of  the 
MPRSA  (33  U.S.C  1401  et  seq).  and  the 
Agency  has  promulgated  technical 
regulauons  under  the  MPRSA  which 
govern  this  practice  (40  CFR  Parts  220 
through  22b).  Ocean  dumping  of  sewage 
sludge  currently  is  limited  to  nine 
municipal  authorities  in  the  states  of 
New  York  and  New  Jersey,  and  takes 
place  at  a  site  approximately  106  miles 
offshore.  Recent  amendments  to  the 
MPRSA  (Pub.  L  100-688)  prohibit  ocean 
dumping  of  sewage  sludge  after 
December  31. 1991,  and  also  prohibit 
any  new  dumpers  from  beginning  this 
practice  in  the  meantime.  MPRSA 
sections  104B(a)  (1)(B)  and  (2).  The 
MPRSA  amendments  further  envisage 


that  within  270  days  of  the  date  of 
enactment  (November  18. 1988),  EPA  is 
to  enter  into  compliance  and 
enforcement  agreements  for  the 
termination  of  ocean  dumping  of  sewage 
sludge  and  is  to  issue  permits  under  the 
MPRSA  to  regulate  the  existing  ocean 
dumpers.  MPRSA  section  104B(a)(l)(A). 
Given  the  existence  of  MPRSA  technical 
regulations  applicable  to  ocean  dumping 
of  sewage  sludge  and  the  recent  MPRS.'\ 
amendments  prohibiting  ocean  dumping 
of  sewage  sludge  after  December  31, 
1991,  EPA  does  not  intend  to  embark  on 
developing  technical  regulations  under 
Part  503  for  the  ocean  dumping  of 
sewage  sludge. 

The  proposed  Part  503  standards 
include  numerical  limits  on  certain 
pollutants  that  may  interfere  with  the 
safe  use  or  disposal  of  sewage  sludge  (or 
equations  for  calculating  those  pollutant 
limits);  management  practices  to 
minimize  adverse  effects  on  public 
health  and  the  environment  from 
pollutants  in  sludge;  monitoring 
requirements  (including  methodologies); 
recordkeeping  and  reporting 
requirements;  and  other  requirements 
that  prescribe  the  level  of  management 
control  over  sewage  sludge.  The 
standards  focus  on  the  ultimate  use  or 
disposal  of  sewage  sludge  rather  than 
on  treatment  processes.  In  setting  the 
standards,  the  Agency  has  taken  into 
account  the  various  ways  that  a 
pollutant  may  reach  an  individual,  plant, 
or  animal,  including,  but  not  limited  to. 
groundwater,  surface  water,  air.  and  the 
food  chain. 

The  first  round  of  the  proposed  Part 
503  standards  addresses  the  following 
use  or  disposal  methods:  land 
application  (including  various  end  uses 
such  as  agriculture,  silviculture,  and 
land  reclamation),  distribution  and 
marketing  of  sludge  and  sludge-derived 
products,  disposal  in  sludge-only 
landfills  ("monofiUs").  disposal  on 
surface  disposal  sites  (with  residence 
time  greater  than  one  year),  and 
incineration  in  sludge-only  incinerators. 
In  addition,  the  disposal  of  sewage 
sludge  in  municipal  solid  waste  landfills 
that  accept  other  solid  waste  ("co- 
disposal  landfills"  or  "MSWLFs")  will 
be  governed  by  separate  reg'ilations 
promulgated  under  the  joint  authority  of 
Section  405  of  the  CWA  and  Subtitle  D 
of  RCRA.  These  regulations  will  be 
codified  at  40  CFR  Part  258.  (See  53  FR 
33313.  August  30. 1988)  for  the  40  CFR 
Part  258  proposed  rule.)  Therefore, 
references  to  Part  503  in  today's  rule 
include  Part  258. 

The  Regulatory  Impact  Analysis 
prepared  for  the  Part  503  proposed  rule 
indicates  that  the  most  commonly  used 


PO  i\V  sewage  sludge  method  is 
disposal  in  MSWLFs.  EPA  estimates 
th.it  6,664  POTWs  send  3,162,345  dry 
metric  tons  (DMTs)  of  sludge,  or  41 
percent  of  the  total  annua!  POTW " 
sludge  production,  to  MSWUs.  One 
hundred  sixty-nme  POTWs  (operating 
282  spwage  sludge  incinerator  units) 
incinerate  1.615.416  D.MTs,  or  21  4 
percent,  annually.  Another  2,623  POTWs 
land  apply,  to  agricultural  and  non- 
.ignculturjl  lands,  a  tola!  of  1,202,158 
DMTs.  or  15.6  percent,  of  sewage  sludge 
produced  per  year.  There  are  IftG 
POTWs  that  d'lstnbute  and  market 
705,485  DMTs,  or  9.1  percent,  of  sewage 
sludge.  Forty-nine  POTWs  dispose  of 
101.375  DMTs  (1,3  percent)  of  sewage 
sludge  in  monoflHs.  EP/\  estimates  that 
approximately  2395  P0T\V8  dispose 
197.510  DMTs  (2.6  percent)  of  sludgo  in 
surface  disposal  sites.  Another  694.377 
DMTs  (90  percent)  of  sludge  are 
disposed  of  by  other  means  (including 
ocean  dumping). 

Certain  practices  and  sludges  that  fall 
within  the  purview  of  section  405  are  not 
covered  in  the  first  round  of  the  Part  503 
standards.  As  previously  mentioned, 
standards  for  sewage  sludge  disposed  cf 
in  MSWLFs  were  developed  as  part  of 
the  RCRA  Subtitle  D  proposal  and  will 
be  codified  m  Part  258  rather  than  Part 
503.  Similarly,  the  co-incineration  of 
sewage  sludge  with  other  materials  will 
not  be  covered,  except  possibly  where 
the  only  other  material  is  a  fuel.  The 
Agency  is  studying  how  best  to  regulate 
facilities  co-firing  sewage  sludge  with 
municipal  solid  waste.  (See.  Advance 
Notice  of  Proposed  Rulemal^ing.  52  FR 
2599,  )uly  7, 1987.) 

Part  503  proposes  to  regulate  the 
ultimate  use  or  disposal  cf  sewage 
sludge.  Therefore,  the  proposed  rule 
does  not  cover  sludge  placed  in  pits, 
ponds,  lagoons,  and  similar  surface 
impoundments  which  traditionally  have 
been  considered  either  part  of  the 
wastewater  treatment  train  or  as 
temporary  storage  facilities.  Sludge 
placed  in  a  surface  impoundment  for 
less  than  one  year  is  assumed  to  be  part 
of  the  treatment  train.  On  the  other 
hand,  sludge  that  is  held  for  more  than 
one  year  in  a  surface  impoundment 
would  be  regulated  under  the  proposed 
Part  503  regulations  because  it  is 
assumed  that  after  a  year,  the  surface 
impoundment  has  become  a  disposal 
site.  In  addition,  sludge  that  is 
physically  removed  from  the  treatment 
train  and  does  not  reenter  the  treatment 
train  wil!  be  regulated  under  the 
appropriate  use/disposal  practice 
standard.  For  example.  Part  503  does  not 
propose  to  regulate  the  sludge  that 
accumulates  in  wastewater  L-eatment 


lagoons  (or  the  treatment  lagoon  itselfj, 
but  if  that  sludge  is  remov  ed  from  the 
wastewater  treatment  lagoon  and 
applied  to  land,  it  would  be  regulated 
under  the  Part  503  land  application 
requirements.  Thus,  the  proposed  Part 
503  regulations  focus  on  ultimate 
disposal,  i.e.,  when  the  sludge  reenters 
the  environment. 

The  first  round  of  the  Part  503 
standards  would  apply  to  sewage  sludge 
generated  at  POTWs  and  other 
treatment  works  treating  domestic 
sewage,  such  as  privately-owned 
sewage  treatment  plants.  It  would  not 
apply,  however,  to  sewage  sludge 
generated  or  treated  at  industrial  or 
commercial  facilities  which  treat 
domestic  sewage  with  other 
wastewaters  generated  at  the  facility. 
(What  constitutes  "do.Tiestic  sewage" 
and  related  issues  are  discussed  more 
fully  below  in  section  V.D.II.)  Until  the 
Agency  collects  additional  information 
on  the  characteristics  of  the  sludge 
generated  at  such  facilities,  the  sludge 
will  continue  to  be  regulated  under  rules 
promulgated  under  Subtitle  D  of  RCRA 
as  a  nonhazardous  solid  waste  (40  CFR 
Parts  257  and  258),  or  under  Subtitle  C 
as  a  hazardous  waste  (40  CFR  Parts  261 
through  268).  as  the  case  may  be,  EPA 
proposed  in  a  separate  rulemaking  that 
industrial  facilities  notify  the  States  and 
EPA  of  the  volume  of  their  sludge  and 
the  disposal  methods  and  locations  used 
[see  53  FR  33313,  August  .30, 19B8).  Once 
these  and  other  data  (e,g,,  viscosity, 
density,  moisture  content,  and  the 
organic  carbon  content  of  industrial 
sludge  with  a  domestic  sewage 
component)  have  been  collected,  the 
Agency  will  determine  whether  the  Part 
503  regulations  should  apply  or  whether 
additional  regulations  should  be 
developed  for  industrial  facilities  that 
co-treat  domestic  sewage  with  industrial 
wastewater.  The  Agency  anticipates 
that  any  additional  requirements  for 
industrial  facilities  treating  domestic 
sewage  :;Iong  with  industrial  waste  and 
wastewater  would  be  developed  under 
the  joint  authorities  of  sections  4004  and 
4010of  RCR.A  and  section  405(dl  of  the 
CWA, 

Neither  today's  final  rule  nor  the 
proposed  Part  258  or  Part  503  rule  affect 
the  status  of  existing  federal  regulations 
that  apply  to  sewage  sludge  use  and 
disposal,  such  as  40  CFR  Part  257.  Those 
requirements  will  remain  in  effect  until 
specifically  revised  or  rescinded  by 
rulemaking.  For  exam.ple.  the  proposed 
Part  503  rule  specifies  that  Part  257  will 
no  longer  apply  to  sewage  sludge 
covered  by  the  final  Part  503  standards. 
Similarly,  the  proposed  Part  258  rule, 
upon  final  promulgation,  will  remove  the 


applicability  of  Part  257  to  facilities 
covered  by  Part  258.  However,  until 
those  rulemakings  are  final,  the  40  CFR 
Part  257  requirements  will  remain  in 
effect  and  will  be  implemented,  where 
applicable,  by  means  of  the  permit 
program  established  by  today's  rule. 
(Also  see  the  discussion  of  EPA's 
"Strategy  for  Interim  Implementation  of 
Sludge  Requirements  in  Permits  Issued 
to  POTWs"  in  section  III.C.) 

2.  Timing 

Numerous  commenters  on  both  the 
1986  and  1988  proposed  rules  opposed 
the  promulgation  of  State  sludge 
management  program  rules  (commonly 
referred  to  as  "Part  501")  in  advance  of 
the  technical  sludge  regulations.  Most 
opposition  came  from  States  and 
focused  on  the  difficulties  of  planning 
for  State  sludge  management  programs 
(e.g.,  budget,  legal  authorities, 
organization)  without  knowing  what  the 
technical  standards  will  require.  For 
these  reasons,  several  States  expressed 
an  unwillingness  to  commit  themselves 
to  seeking  program  approval  until  they 
knew  more  about  the  scope  and  content 
of  the  Part  503  standards.  Several 
commenters  stated  that  they  could  not 
comment  intelligently  on  the  Part  501 
proposed  rule  in  the  absence  of  the  Part 
503  standards.  Two  commenters  even 
were  concerned  that  promulgation  of  the 
Part  501  rules  would  foreclose 
opportunity  to  comment  on  the  Part  503 
proposed  rule.  (In  a  related  vein,  one 
commenter  said  EPA  should  delay  Part 
501  until  the  "Process  to  Significantly 
Reduce  Pathogens"  (PSRP)  standard  is 
revised  since  the  current  requirement  in 
40  CFR  Part  257  is  unsound.)  One 
commenter  objected  that  this  reversed 
the  sequence  of  the  UIC,  NPDES,  and 
RCRA  programs.  Another  commenter 
stated  that  it  would  be  more  logical  to 
"delegate"  State  programs  after 
promulgation  of  Part  503  since  Part  503 
will  probably  result  in  changes  to 
pretreatment  standards  as  well.  Finally, 
one  commenter  asserted  that  Congress 
did  not  intend  that  EPA  promulgate  Part 
501  until  after  promulgation  of  Part  503. 

EPA  is  promulgating  a  final  rule  for 
State  sludge  management  programs  and 
permitting  requirements  before  final 
promulgation  of  the  Part  503  technical 
standards.  The  1987  amendments  called 
for  promulgation  of  State  program 
approval  procedures  by  December  15, 
1986,  nearly  nine  months  before  the  first 
round  of  technical  regulations  were  to 
be  promulgated.  Therefore,  EPA 
disagrees  that  Congress  intended  that 
promulgation  of  the  Part  501  regulation 
occur  after  promulgation  of  the  technical 
standards.  In  addition,  while  EPA  does 
not  dispute  all  of  the  reasons  advanced 


in  opposition  to  this  approach,  the  need 
to  go  forward  with  today's  final  rule 
outweighs  the  advantages  in  delaying 
promulgation  for  several  reasons. 

First,  although  today's  final  rule  is 
closely  related  to  the  sludge  technical 
standards,  it  is  not  dependent  on  it. 
Today's  rule  addresses  primarily 
procedural  and  programmatic  issues, 
which  are  unaffected  by  the  technical 
standards.  (Similarly,  any  revision  of 
categorical  or  other  pretreatment 
standards  as  a  result  of  the 
promulgation  of  sludge  standards  can 
proceed  independently  of  today's  final 
rule.  The  relationship  between  the 
sludge  and  pretreatment  programs  is 
explained  more  fully  in  section  V.Il.  of 
this  preamble.)  EPA  recognizes  that  the 
full  impact  of  the  sludge  permitting 
program  under  Section  405  will  not  be 
known  until  promulgation  of  the  sludge 
technical  standards.  This  will  always  be 
the  case,  since  the  CWA  calls  for 
subsequent  rounds  of  technical 
standards  which  may  impose  new 
requirements  and  update  old  standards. 
Contrary  to  the  comment  that  this 
reverses  the  sequence  of  other  federal 
environmental  permitting  programs,  the 
same  was  and  is  true  in  the  NPDES  and 
pretreatment  programs,  where  the 
technical  standards  implemented 
through  those  programs  were 
promulgated  in  numerous,  separate 
rulemakings  over  a  15-year  period. 
Significantly,  nearly  all  the  effiuent 
guidelines  for  the  NPDES  program  were 
promulgated  after  promulgation  of  the 
State  program  and  permitting 
requirements.  Since  the  process  of 
promulgating  technical  standards  is  an 
ongoing  one.  delaying  the  State  program 
and  permitting  requirement  regulations 
merely  delays  implementation  of  the 
program.  This  would  be  contrary  to 
clear  Congressional  intent. 

Second,  quick  and  effective 
implementation  of  the  technical 
standards  once  promulgated  will  depend 
on  having  the  administrative  aspects  of 
the  permitting  program  in  place.  This  is 
particularly  critical  for  State  programs. 
EPA  will  be  responsible  for  issuing 
permits  that  implement  the  standards  in 
the  absence  of  approved  State  programs. 
State  programs  cannot  be  approved 
before  promulgation  of  State  program 
regulations.  Therefore,  EPA  intends  to 
strongly  encourage  States  to  seek 
program  approval  as  soon  as  possible  so 
as  not  to  disrupt  those  programs  and 
create  a  dual  permitting  scheme  upon 
promulgation  of  the  technical  standards. 

EPA  recognizes  that  States  may  not  be 
able  to  determine  whether  program 
approval  is  feasible  or  desirable  until 
they  know  the  contents  of  the  Part  503 
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htandards  Under  today's  mie.  State 
programs  are  not  mandatory  (as  thpy 
would  have  been  under  the  1986 
proposed  Part  501).  so  prorr.uli^ation  of 
today's  n.ile  wil!  not  impose  trie 
unknown  upon  States  as  many  S'iem  to 
'^ar  In  addition,  the  technical  standards 
n  proposed  form  were  nade  publicly 
available  at  about  the  same  time  .^s 
promulgation  of  the  State  program  r^iles. 
Therefore.  States  will  not  havp  to  make 
decisions  about  seekinR  program 
approval  in  the  total  absence  of  any 
ir:form.ation  as  to  the  scope  and  content 
r>f  the  technical  sludge  standards.  Ln 
addition,  waiting  until  promulgation  of 
t-.e  Part  503  standards  before 
rromulgating  the  State  program 
[••gulations  would  unnecessanly  delay 
<,  iprovdl  of  programs  in  States  that  are 
V  lUing  to  go  forward  despite 
uncertainties  about  Part  503. 

Today's  promulgation  of  a  final  rule 
that  establishes  State  program  and 
permitting  req'uirements  and  procedures 
does  not  in  any  way  affect  Lhe 
cpportunity  to  commen'  on  the  Part  503 
proposed  rule.  This  will  include  an 
opportunity  to  comment  on  pathogen 
roduction  requirements.  Therefore,  the 
commenters'  concerns  that  promulgation 
cf  the  Part  501  regulations  would 
foreclose  their  opportunity  to  comment 
en  the  technical  regulations  is 
unfounded. 

3  Part  503  Issues  Raised  in  Comments 

Although  the  Part  503  technical 
standards  will  be  the  subject  of  a 
Sf^parate  rulemaking.  sevRral 
comrr.enters  raised  issues  related  to 
technical  standards.  These  comments 
are  bneHy  addressed  below,  .\ny  T.nal 
decisions  regarding  issues  related  to  the 
l.-jchnical  standards  will  be  resolved  in 
the  context  of  the  Part  503  r.ilenaking. 

Several  commenters,  mostly  POTVVs. 
commented  that  the  deadlines  for 
compliance  with  technical  standards 
(within  one  year  after  promulgation;  two 
years  if  the  reg^jlations  require  ma)or 
constrjction)  are  unrealistic  and 
u.oreasonable.  Since  these  comp'.ance 
deadlines  are  established  by  st-itute. 
EP.^  carj.ot  d.sregard  them  m 
regulations. 

A  few  commenters  urged  that  the  Part 
503  technical  standards  be  issued  as 
guidance  ra'her  than  as  regulations  so 
that  implementation  of  the  standards 
would  be  flexible  and  take  into  account 
regional  variations.  In  contrast,  another 
commenter  stressed  the  need  for  legally 
binding  regulations  to  assure  adequate 
protection  of  public  health  and  th.e 
environment  even  though  needs  of 
industry  might  conflict. 

Again,  the  Clean  Water  Act  does  not 
give  the  Agency  much  discretion  in  this 


matter.  Section  405(d)  requires 
promulgation  of  regulations.  Section 
■i05(e!  makes  thosf  regulations  directly 
enforceable  again.-*'  any  person  who 
uses  or  disposes  of  sewage  sludge  m  a 
manner  mconsisten*  with  the  provisions 
of  the  regulations  However,  because  the 
technical  standards  will  be  regulations. 
rather  than  non-binding  guidance,  di^es 
not  mean  thev  will  be  inflevibie.  In  fact. 
the  proposed  Part  503  standards  have 
been  structured  to  take  into  account 
variations  in  the  local  environment  and 
the  different  risks  posed  by  the  various 
use  and  disposal  practices. 

Several  States  requested  that  the 
regulations  allow  variances  from  the 
Part  503  strindards  for  research  and 
demonstration  proietts.  Accounting  for 
site-specific  variations  will  be  allowed 
in  certain  circumstances,  but  only  withm 
the  Part  503  resjulatory  framework,  as 
those  rules  will  be  designed  to  ensure 
protection  of  public  health  and  the 
environment  as  required  by  the  statute. 
There  are  no  acceptable  deviations  from 
this  standard  and  any  method  of  sludge 
use  and  disposal  must  conform  to  this 
requirement  Concerns  about  the 
appropriateness  of  a  particular  standard 
are  properly  addressed  during  public 
comment  on  the  proposed  Part  503 
nilemaking. 

C.  Relationship  to  Other  Programs 

The  establishment  of  a  new  sludge 
permitting  program  in  today's  final  rule 
does  not  supplant  other  existing,  federal 
environmental  programs  that  may  have 
a  direct  or  indirect  beanng  on  sewage 
sludge  use  or  disposal  Instead,  the  new 
sludge  permitting  program  will  provide  a 
mechanism  for  imple.menting  federal 
technical  requirements  and  filling  m 
gaps  left  by  other  media  specific 
regulatory  programs.  The  role  of 
integrating  crr.>ss-media  environmental 
concerns  and  technical  standards  under 
the  various  existing  programs  will  be 
fulfilled  pn.marily  by  the  sludge 
technical  standards.  For  example,  the 
Agency  has  adopted  a  Ground  Water 
Protection  Strategy  which  includes 
Guidelines  for  Ground-Water 
Classification.  This  classificauon 
divides  ground  water  into  three  classes. 
Class  I — Special  ground  waters  that  are 
highly  vulnerable,  ecologically  vital  or 
irreplaceable  as  a  drinking  water 
source;  Cl.iss  11 — current  or  potential 
sources  of  drmKing  wa'er:  and  Class 
ill — ground  waters  not  a  source  of 
.innking  water  and  of  limited  beneficial 
use.  Requirements  for  sludge  applied 
over  a  Class  1  irreplaceable  source  may 
well  be  more  strip.gent  than  for  sludge 
applied  over  a  Class  111  ground  water 
v/hich  is  not  a  dnrJiing  water  source 
and  has  limited  beneficial  use. 


D.  Regulated  Universe 

This  section  discusses  who  and  what 
IS  to  be  regulated  under  section  405  and 
how  they  are  to  be  regulated.  Much  of 
the  discussion  consists  of  defining  key 
terms. 

1.  Sewage  sludge 

The  proposed  rules  defined  sewage 
sludge  to  mean  "any  solid,  sem.i-sohd.  or 
liquid  residue  which  contains  materials 
removed  from  municipal  or  domestic 
wastewater  during  treatment,  including 
primary  and  secondary  solids,  septage. 
and  portable  toilet  waste."  The 
definition  did  not  include  grit, 
screenings,  scum,  or  sewage  sludge 
incinerator  ash,  as  explained  in  the 
preamble  to  the  1986  proposal,  because 
of  the  relatively  small  volumes,  different 
characteristics,  limited  m.anagement 
practices,  and  general  lack  of  public 
exposure  to  these  materials.  In  the  198B 
proposal.  EPA  specifically  solicited 
com.ments  on  this  point. 

EPA  received  over  25  comments  on 
various  aspects  of  the  sewage  sludge 
definition  in  response  to  the  1986 
proposal  and  approximately  15 
comments  in  response  to  the  1988 
proposal.  Commenters  focussed  on  two 
major  issues:  (1)  Whether  the  definition 
should  include  grit  screenings,  scum  or 
ash  and  (2)  whether  septage  should  be 
included  in  the  definition.  In  addition, 
commenters  raised  various  other 
questions  about  the  defmition  of  sewage 
sludge  (such  as  the  inclusion  of  portable 
toilet  wastes  and  sludge-derived 
products)  as  well  as  the  defmition  of 
septage. 

Today's  final  rule  defines  "sewage 
sludge  "  to  mean  "any  solid,  semi-solid. 
or  liquid  residue  removed  during  the 
treatment  of  municipal  wastewater  or 
domestic  sewage.  Sewage  sludge 
includes,  but  is  not  limited  to.  solids 
removed  during  primary,  secondary,  or 
advanced  waste  water  treatment,  scum, 
septage,  portable  toilet  pumpings,  type 
III  marine  sanitation  device  pumpings 
(33  CFR  Part  159).  and  sewage  sludge 
products.  Sewage  sludge  does  not 
include  grit  or  screenings,  or  ash 
generated  during  the  incineration  of 
sewage  sludge."  In  addition  to  the 
reasons  discussed  below,  today's 
definition  of  "sewage  sludge"  is 
designed  to  be  consistent  with  the 
approach  proposed  in  the  Part  503 
technical  standards. 

Grit,  screenings,  scum,  and  ash.  The 
definition  of  sewage  sludge  in  the  final 
rule  is  the  same  as  the  proposed  rule  in 
that  it  excludes  grit,  screenings,  and  the 
ash  generated  during  incineration  of 
sewage  sludge,  primarily  for  the  reasons 


slated  in  the  preamble  to  the  1986 
proposal.  For  purposes  of  clarification, 
today's  definition  of  sewage  sludge 
specifically  excludes  these  materials. 
These  materials  are  still  considered  to 
be  solid  wastes  and  will  continue  to  be 
regulated  as  such  under  RCRA.  Today's 
definition  of  sewage  sludge  differs  from 
the  1986  and  1988  proposed  rules, 
however,  by  including  scum  in  the 
definition  of  sewage  sludge.  Today's 
final  definition  also  includes  minor 
editorial  changes  to  specify  that  it 
includes  residues  from  advanced 
wastewater  treatment  (as  well  as  from 
primary  and  secondary  treatment). 

Nearly  all  commenters  on  the  issue 
(17  State  agencies  and  8  POTWs  or 
municipalities)  supported  EPA's 
decision  to  exclude  grit  and  screenings 
from  the  definition  of  sewage  sludge. 
Screenings  are  relatively  large  pieces  of 
solid  material  that  are  caught  on  screens 
at  the  headworks  of  the  treatment  plant. 
Grit  is  the  material  that  settles  out 
before  primary  treatment  such  as  sand. 
small  pebbles,  and  similar  material.  In 
addition  to  the  reasons  cited  by  EPA  in 
the  preamble,  commenters  favored 
exclusion  of  these  materials  because 
they  were  being  adequately  regulated 
under  existing  State  programs,  the 
additional  administrative  burden  of 
regulating  them  would  not  be  justified 
by  environmental  results,  and  exclusion 
of  grit  and  screenings  from  the  sewage 
sludge  program  would  encourage  public 
acceptance  of  land-based  management 
options  for  sewage  sludge  from  POTWs. 

In  response  to  the  original  proposal, 
five  commenters  favored  regulating  grit 
and  screenings  under  sewage  sludge 
management  programs.  Two  States  said 
they  should  be  included  because  they 
could  be  adequately  regulated  under  the 
Part  501  sewage  sludge  management 
programs  (one  noting  that  these 
materials  should  not  be  forgotten).  One 
POTW  favored  regulating  these 
materials  under  the  sewage  sludge 
program  as  an  alternative  to  regulating 
them  under  a  separate  program.  Another 
POTW  said  they  should  be  included 
because  they  are  mixed,  and  therefore 
disposed  of,  with  sewage  sludge. 

EPA  agrees  with  the  commenters  that 
favor  excluding  grit  and  screenings  from 
the  definition  of  sewage  sludge.  These 
commenters  confirmed  EPA's  rationale 
that  these  wastestreams  are  small  (in 
one  case,  comprising  only  one  percent  of 
all  wastestreams  "generated  "  at  the 
treatment  plant),  that  they  have  vastly 
different  properties  from  sewage  sludge 
generated  during  wastewater  treatment, 
that  they  are  usually  separately  handled 
and  disposed  of,  and  are  adequately 
regulated  under  solid  waste  programs. 


Because  grit  and  screening  are  already 
regulated  as  solid  wastes  under  subtitle 
D  of  RCRA.  EPA  disagrees  that 
regulating  these  materials  separately 
from  the  sewage  sludge  program  would 
require  duplication  of  effort  EPA  neither 
agrees  nor  disagrees  with  the 
commenter  who  favored  including  grit 
and  screenings  in  the  definition  of 
sewage  sludge  because  they  are  mixed 
and  disposed  of  with  sewage  sludge. 
The  evidence  suggests  that  grit  and 
screenings  are  more  likely  to  be  handled 
separately  from  sewage  sludge,  which  is 
a  major  reason  for  not  including  them  in 
the  definition  of  sewage  sludge.  If 
however,  these  materials  are  mixed  with 
sewage  sludge  and  then  disposed,  thev 
would  be  considered  sewage  sludge 
under  today's  definition  (as  a  sewage 
sludge  product). 

Most  commenters  who  favored 
excluding  grit  and  screenings  from  the 
definition  of  sewage  sludge  also  favored 
excluding  scum  from  the  definition. 
Scum  is  the  material  that  floats  upward 
and  must  be  skimmed  off  the  top  of  the 
wastewater  treatment  tanks.  The  fate  of 
scum  is  more  varied.  Several 
commenters  said  it  is  handled  the  same 
as  gnt  and  screenings.  As  noted  by  one 
commenter.  it  can  be  concentrated  and 
returned  to  sludge  digesters  Sometimes 
it  is  mixed  and  disposed  of  with  the 
primary  sludge.  However,  unlike  grit 
and  screenings,  scum  shares  many 
characteristics  with  the  other  residues 
generated  during  waste  water  treatment 
and  IS  typically  disposed  of  with  other 
sewage  sludge  Therefore,  it  is  being 
included  in  the  definition  of  sewage 
sludge. 

The  ash  generated  during  incineration 
of  sewage  sludge  is  not  included  in 
today's  definition  of  sewage  sludge. 
Again,  most  commenters  favored 
exclusion  of  ash  from  the  definitions  for 
the  reasons  EPA  gave  in  the  preamble  to 
the  1S86  proposed  rule.  However,  in 
response  to  that  original  proposal,  two 
States  argued  that  the  large  volume  of 
incinerator  ash  justified  regulation 
under  the  sewage  sludge  program.  One 
POTW  favored  regulating  ash  under  a 
sewage  sludge  program  as  a  means  of 
coordinating  regulation  of  POTWs  under 
one  program.  While  the  amount  of 
sludge  incinerator  ash  compared  to 
other  sewage  sludge  may  be  relativtly 
high  at  POTWs  which  incinerate  sludge, 
overall  the  amount  of  incinerator  ash 
still  appears  to  be  relatively  small.  More 
importantly,  as  one  commenter  noted, 
incinerator  ash  is  like  other  ash  material 
(sterile  and  dr>).  and  not  like  sludge. 
Accordingly,  like  other  ash.  it  is 
typically  disposed  of  in  landfills,  and 
consequently  is  regulated  under  existing 


solid  waste  programs.  Consolidating 
regulation  of  POTWs  under  one  program 
is  a  desirable  goal  but  does  not  provide 
technical  justification  for  treating 
incinerator  ash  the  same  as  sewage 
sludge. 

Sewage  sludge  incinerator  ash  is  a 
solid  waste  and  therefore,  the  Agency 
will  continue  to  regulate  it  like  other 
solid  wastes  (and  other  incinerator 
ashes)  under  RCRA  (i.e..  under  Subtitle 
D  if  it  is  non-hazardous  and  under 
Subtitle  C  if  it  constitutes  a  hazardous 
waste).  If.  however,  incinerator  ash  is 
mixed  and  disposed  of  with  sewage 
sludge  (for  example,  in  land 
application),  it  will  be  regulated  as 
sewage  sludge. 

Two  States  expressed  a  middle 
position  on  the  question  of  whether  grit 
screenings,  end  ash  should  be  regulated 
under  the  sewage  sludge  program, 
stating  that  some  degree  of  monitoring 
and  reporting  of  these  materials  was 
necessary,  but  extensive  procedures 
should  not  be  required.  This  approach  is 
consistent  with  the  Agency's  decision 
not  to  regulate  these  materials  under  the 
sewage  sludge  management  program, 
but  rather  to  continue  to  regulate  them 
under  solid  waste  program 
requirements.  Moreover,  today's  final 
rule  does  not  preclude  States  from 
regulating  grit  screenings,  and  ash  as 
stringently  as  they  think  appropriate 
under  State  programs. 

Septage.  Public  comments  on  the  issue 
of  including  septage  in  the  definition  of 
sewage  sludge  were  more  divided. 
Supporters  of  the  proposed  definition, 
which  would  include  septage  in  the 
definition  of  sewage  sludge,  included 
States.  POTWs,  and  one  environmental 
group.  The  most  common  reason  given 
was  that  septage  is  a  significant  source 
of  domestic  sewage  treatment  waste 
and  therefore  needed  to  be  addressed 
under  the  sewage  sludge  program.  In  a 
similar  vein,  one  commenter  noted  that 
septage  should  be  included  because  it  is 
a  residual  of  sewage  treatment  like 
other  sewage  sludge.  Several 
commenters  who  supported  covering 
septage  addressed  only  septage  that 
was  discharged  to  POTWs,  noting  that 
regulation  of  septage  should  or  could  be 
an  integral  part  of  a  pretreatment 
program. 

More  commenters  opposed  including 
septage  in  the  definition  of  sewage 
sludge  than  favored  it  Most  opposition 
came  from  States.  Some  simply 
disagreed  with  EPA's  reasoning  that 
septage  exhibits  similar  properties  as 
sewage  sludge  and  requires  similar 
constraints  on  its  use  and  disposal.  In 
many  cases,  opposition  centered  on  the 
different  regulatory  approach  many 
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States  used  to  regulate  septage  and  the 
significant  number  of  snail  entities 
potentially  within  the  scope  of  such  a 
program,  particularly  as  balanced 
against  the  environmental  benefit  of 
regulating  a  relatively  small  amount  of 
material.  Other  commenters  objected 
because  septage  regulation  historically 
has  been  the  concern  of  local  health 
authonties. 

Under  today's  final  rule,  septage  will 
be  considered  sewage  sludge,  just  as  it 
has  been  under  preexisting  federal 
regulations.  However,  as  stated  in  the 
preamble  to  the  proposed  rule,  only 
septage  that  is  used  or  disposed  of  by 
one  of  the  use  or  disposal  methods 
regulated  under  the  Part  503  regulations 
will  be  regulated  under  the  Section  405 
sludge  management  program.  iEP.\, 
however,  retains  authority  under  section 
405(d)(4)  to  take  appropriate  action  to 
protect  public  health  and  the 
environment  in  the  absence  of  Part  503 
regulations.  See  discussion  m  section 
V,E.  below.)  Thus,  septage  that  is 
applied  to  land  will  be  considered  a  part 
of  the  sludge  management  program. 
Septage  that  is  discharged  or  hauled  to 
POTVVs  is  not  covered  by  today's 
program  (although  it  m.ay  be  subject  to 
the  POTW's  pretrea'mpnt  program] 
because  there  are  no  Part  503  standards 
planned  at  this  time  for  this  disposal 
practice.  However,  such  septage  will  be 
regulated  indirectly  under  the  Part  503 
program  through  requirements  on  the 
use  or  disposal  of  the  sludge  generated 
by  the  POT\V  (which  would  be  derived 
from  septage  and  any  other  material 
introduced  into  and  consequently 
remo\ed  by  the  treatm.ent  works).  Also. 
for  those  septage  ard  portable  toilet 
wastes  introduced  into  the  POTVV,  EPA 
e.xpec's  the  POTW  to  exercise  its 
pretreatment  program  authorities  to 
verify  the  source  and  composition  of  the 
wastes,  and  the  compatibility  of  the 
wastes  to  ensure  .N'PDES  permit 
compliance. 

EP.A  recognizes  that  certain 
differences  exist  between  sewage  sludge 
generated  at  POTVVs  and  other 
treatment  works  and  the  residues 
pumped  from  septic  tanks.  However, 
they  pose  similar  threats  to  the 
environment  when  disposed  improperly. 
EPA  proposed  in  Part  503  that  the 
requirements  for  the  use  and  disposal  of 
sewage  sludge  also  apply  to  septage. 
Thus,  including  septage  within  the  scope 
of  today's  njlem.aking  is  appropriate. 
This  does  not  m.ean  that  EPA  intends  to 
regulate  septage  through  permits  issued 
to  the  generators  fie,,  the  owners  and 
operators  of  sep'ic  tanks)  as  will  be  the 
case  with  POTW  sewage  sludge.  As 
explained  below,  the  definition  of 


"treatment  works  treating  domestic 
sewage"  specifically  excludes  septic 
tanks. 

In  today's  final  rule,  septage  is 
separately  defined.  (Under  the  proposed 
rule  septage  was  separately  defined 
under  Part  501  but  not  under  Part  122.) 
The  final  rule  also  includes  several 
minor  changes  to  the  definition  of 
"septage",  made  in  response  to 
comments.  First  "holding  tanks"  has 
been  added  as  a  receptacle  in  which 
septage  can  be  found.  Although  they 
serve  a  different  purpose  from  septic 
tanks  (collecting  and  holding  sewage 
rather  than  treating  it),  the  residues  that 
accumulate  at  the  bottom  of  holding 
tanks  are  similar  to  the  accumulated 
residues  from  septic  tanks.  The  change 
to  the  proposed  rule  clarifies  EPA's 
intent  to  treat  the  septage  from  both 
types  of  tanks  the  same. 

Second,  the  words  "or  maintained" 
have  been  added  to  the  end  of  the 
definition  of  "septage."  This  is  in 
response  to  a  comment  that  the  word 
"cleaned"  is  ambiguous  and  that 
"maintained"  would  be  clearer.  EP.A 
intends  the  settled  material  in  septic 
tanks  and  similar  receptacles  which  is 
removed  for  any  reason  be  covered  by 
the  definition.  Therefore,  both  words 
have  been  used  in  the  definition  to 
ensure  that  the  definition  is  read 
broadly. 

EPA  did  not  amend  the  definition  of 
septage  to  include  "similar  aerobic  and 
anaerobic  material."  This  suggested 
addition  came  from  a  commenter  who 
was  concerned  that  pumped  out 
material  from  small  domestic  aerobic 
package  plants  which  do  not  have 
sludge  storage  tanks  might  be  excluded 
under  the  proposed  definition.  It  is  not 
necessary  to  specifically  include  this 
material  because,  like  sewage  sludge 
generated  at  most  POTwYs.  it  clearly 
falls  under  the  definition  of  sewage 
sludge  as  a  "residue  removed  during  the 
treatment  of  municipal  wastewater  or 
domestic  sewage." 

Portable  toilet  wastes.  The  proposed 
definition  of  sewage  sludge  included 
"portable  toilet  wastes."  Today's  final 
rule  is  the  same  in  this  regard.  In 
addition,  the  final  definition  specifies 
that  pumpings  from  Type  III  marine 
sanitation  devices  (as  defined  in  33  CFR 
Part  159)  are  included  (when  brought  to 
shore  for  disposal).  These  pumpings  are 
included  because  they  are  often  applied 
to  land  and  present  some  of  the  same 
environmental  and  health  concerns  as 
other  sewage  residues  applied  to  land 
(e.g.,  the  potential  for  ground  and 
surface  water  contamination, 
pathogens). 


EPA  received  several  comments 
specifically  addressing  portable  toilet 
pumpings.  One  commenter  supported 
including  portable  toilet  wastes  because, 
among  other  reasons,  the  chemicals 
sometimes  used  for  treatment  could  be 
of  concern.  Other  commenters,  however, 
stated  that  portable  toilet  wastes  were 
fundamentally  different  from  treatment 
plant  sludge  because  they  are  raw. 
untreated  sewage  and  therefore  should 
not  be  included.  EPA  disagrees.  As 
noted  by  the  other  commenter.  these 
wastes  are  sometimes  chemically 
treated.  In  any  case,  lack  of  treatment  is 
a  reason  for  including,  rather  than 
excluding,  these  materials  to  ensure  that 
reintroducing  them  to  the  environm.ent 
does  not  threaten  public  health  or  the 
environment.  Like  septage,  however, 
portable  toilet  pumpings  taken  to 
POTWs  for  treatment  (rather  than 
directly  re-entering  the  environment)  are 
not  covered  under  the  sewage  sludge 
program  except  as  a  component  of  the 
sludge  generated  at  the  POTW  or  other 
treatment  works.  Likewise,  portable 
toilets  or  Type  III  marine  sanitation 
devices,  like  septic  tanks,  are  not 
"treatment  works  treating  domestic 
sewage"  and  owners  or  operators  would 
not  be  required  to  obtain  a  permit. 

One  commenter  asked  that  EPA 
clarify  whether  pumpings  from  vault 
latnnes,  like  those  used  in  recreational 
areas  and  roadside  restrooms,  are 
within  the  scope  of  the  regulations. 
Although  these  facilities  seem  to  be 
immobile  rather  than  portable,  the 
wastes  collected  in  them  are  similar  to 
portable  tcilet  wastes.  Therefore,  they 
w  ould  be  handled  the  same  under 
today's  final  rule,  i.e.,  they  are  not 
covered  by  the  sludge  program  if  they 
are  introduced  into  a  POTW,  but  they 
are  covered  by  the  sludge  program  if 
they  are  used  or  disposed  of  by  a 
method  regulated  under  Part  503. 

One  commenter  asked  ElPA  to  define 
portable  toilet  wastes  to  exclude 
m.oveable  toilets  such  as  those  on  trains, 
buses,  airplanes,  and  private  recreation 
vehicles.  The  final  rule  does  not  adopt 
this  suggested  change.  The  pumpings 
from  these  facilities  are  no  different 
than  those  from  other  portable  toilets. 
However,  as  noted  above,  although  the 
collected  wastes  will  be  subject  to  the 
technical  standards  (and  thus  must  be 
regulated  under  a  State's  program),  the 
owners  and  operators  of  the  portable 
toilets  are  not  required  to  obtain  a 
permit  under  today's  final  rule. 

Sludge-derived  products.  The 
proposed  definition  of  sewage  sludge 
did  not  distinguish  between  sludge  in  its 
original  form  and  sludge  that  has  been 
somehow  processed  or  altered  for 


purposes  of  creating  a  marketable 
product.  EPA  received  comments 
questioning  whether  the  definition 
would  or  should  include  sludge  that  has 
been  composted  or  sludge  that  has  been 
high-heat  dried."  To  clarify  the 
intended  scope  of  the  definition,  the 
final  definition  specifically  slates  that 
sewage  sludge  includes  sewage  sludge 
products.  A  sewage  sludge  product  is 
any  mixture  of  sewage  sludge  and  other 
material. 

One  commenter  expressed  concern 
that  unless  sewage  sludge  compost  was 
considered  sewage  sludge  and  therefore 
governed  by  the  regulations,  potentially 
harmful  material  could  escape 
regulation.  (A  related  comment  thiit 
composted  sludge  should  be  regulated 
like  other  sludge,  unless  contaminant 
levels  have  been  reduced  below  a 
certain  level,  is  addressed  below.)  EFA 
shares  this  concern,  and  therefore, 
composted  sewage  sludge  will  be 
regulated.  The  potential  risks  posed  by 
pollutants  in  sewage  sludge  do  not 
necessarily  disappear  because  the 
sludge  has  been  mixed  with  other 
materials  or  undergone  certain 
treatment. 

Another  commenter  argued  that  its 
sludge,  which  has  been  "high-heat 
dried"  and  packaged  should  be  excluded 
from  the  definition  of  sewage  sludge 
because  it  does  not  present  the  risks 
that  were  of  concern  to  Congress  (i  e  , 
ocean  dumping,  incineration)  when  it 
enacted  section  405.  In  fact,  the 
argument  continues,  "h'gh-heat  dried' 
sludge  reduces  the  need  for  landfills, 
incinerators,  and  ocean  dumping  and 
therefore  exempting  it  from  the  new 
sludge  permitting  program  would 
advance  Congressional  goals  and  the 
public  interest. 

EPA  disagrees.  Congress  may  have 
highlighted  concerns  about  particular 
sewage  sludge  disposal  methods,  but  it 
did  not  specifically  exclude  any  practice 
or  limit  section  405  to  any  particular 
group  of  practices.  Instead,  it  directed 
EP.^  to  identify  the  uses,  including 
disposal,  that  should  be  regulated. 
Moreover,  as  noted  above,  some 
pollutants  in  sewage  sludge  may 
continue  to  be  of  concern  (for  example, 
heavy  metals)  even  though  the  sludge 
has  undergone  various  processes  or  has 
been  mixed  with  other  materials. 
Further,  while  heat  treatment  may  be 
effective  in  reducing  or  eliminating 
pathogen  concerns,  toxicity  problems 
with  the  sludge  may  remain.  Therefore, 
EPA  has  determined  that  it  is  necessary 
to  regulate  sludge-derived  products. 

Other.  One  commenter  said  that  the 
regulation  of  sewage  sludge  under  the 
Pari  501  and  Pari  503  rules  would 
conflict  with  existing  regulations  (i.e.,  40 


CFR  Part  25")  that  define  sewHge  sludge 
as  a  solid  waste.  Congress  clearly 
intended  EPA  to  develop  new 
regulations  that  specifically  focus  on 
sewage  slucige  use  and  disposal. 
Therefore,  the  existence  of  existing 
regulations  governing  sewage  sludge  is 
not  an  obstacle  to  new  regulations.  The 
Pari  .503  rulemaking  will  delineate  the 
scope  and  coverage  of  the  Part  503 
regulations,  and  propose  revisions  to  40 
CFR  Part  257  to  exclude  from  coverage 
of  Pari  257  that  sewage  sludge  regulated 
under  Part  503.  This  will  eliminate 
duplicate  regulation  of  sewage  sludge. 

One  commenter  requested  that 
scwiige  sludge  be  defined  to  include 
only  sewage  sludge  generated  by 
POTVVs  since  (1)  many  State  programs 
regulate  only  POTW  sludge;  and  (2)  this 
is  the  only  sludge  likely  to  be  covered  by 
the  first  round  of  technical  standards. 
Anothrr  commenter  on  the  earlier 
proposal  made  a  similar  suggestion 
based  on  resource  concerns.  Limiting  the 
definition  as  suggested  would  be 
contrary  to  the  plain  meaning  of  the 
statute  and  Congressional  intent.  While 
it  may  have  been  possible  to  argue  that 
only  POTW  sludge  should  be  regulated 
under  section  405  before  the  1987 
amendments,  Congress  foreclosed  that 
option  by  requiring  that  the  same  sludge 
technical  standards  apply  to  sludge  from 
POTWs  and  from  other  treatment  works 
trcHting  domestic  sewage,  and  by 
prohibiting  the  use  and  disposal  of 
sludge  generated  by  these  facilities 
except  in  accordance  with  the  technical 
standards. 

How  soon  treatment  works  treating 
domestic  sewage  will  be  subject  to  the 
Part  .503  technical  standards  is  a 
separate  question.  Contrary  to  the 
commenters  assumption,  the  first  round 
of  Part  503  technical  standards  is 
proposed  to  cover  more  than  POTW 
sludge  and  will  apply  to  all  sludge 
generated  at  treatment  works  treating 
domestic  sewage  (see  discussion  of 
"domestic  sewage"  below),  except  those 
facilities  treating  domestic  sewage  along 
with  process  wastewater.  Therefore,  the 
first  round  of  Part  503  will  cover  sewage 
sludge  from  privately  owned  treatment 
works.  Consequently,  under  section 
405(f)  of  the  CWA,  EPA  will  require  that 
permits  issued  to  privately-owned 
treatment  works  implement  the  Part  503 
technical  standards.  However,  as 
discussed  below,  facilities  not  covered 
by  the  first  round  of  the  technical 
standards  may  not  have  to  be  permitted 
until  standards  applicable  to  them  have 
been  promulgated.  This  will  allow 
phased-in  regulation,  and  thus  alleviate 
concerns  about  the  immediate  resource 
demands  that  an  expanded  program 
would  create  for  some  States. 


2,  POTWs  and  Other  Treatment  Works 
Treating  Domestic  Sewage. 

The  requirement  to  include  conditions 
in  permits  to  implement  the  Part  503 
technical  standards  under  section  405(f) 
of  the  CWA  applies  to  POTWs  and  "any 
other  treatment  works  treating  domestic 
sewage."  Since  these  terms  define  the 
core  of  the  basic  permitting  program, 
they  generated  numerous  comments. 
EPA  has  thoroughly  considered  these 
comments,  as  well  as  the  legislative 
history,  in  developing  a  final  definition 
which  best  addresses  the  goals  of 
section  405  and  establishes  a  workable 
and  effective  permitting  program.  This 
has  resulted  in  some  changes  from  the 
proposed  rule,  as  explained  below. 

Treatment  works.  The  1986  and  1988 
proposals  contained  a  definition  of  the 
"treatment  works"  derived  from  Section 
212  of  the  Clean  Water  Act.  It  was 
defined  to  mean  "any  devices  and 
systems  used  in  the  collection,  storage, 
treatment,  rjcycling,  and  reclamation  of 
municipal  sewage  waste  of  a  Uquid 
nature,  including  land  dedicated  for  the 
storage,  treatment  and  disposal  of 
sewage  and  resulting  sludge."  This 
broadly  worded  definition  was  designed 
for  purposes  of  the  construction  grant 
program,  principally  to  designate  the 
type  of  projects  potentially  eligible  for 
federal  funding.  "Treatment  works"  as 
used  in  section  405(f),  however,  serves  a 
much  different  purpose,  that  is,  to  define 
entities  which  are  required  to  obtain 
permits  that  implement  the  technical 
sludge  standards  promulgated  under 
section  405(d).  There  were  numerous 
commenters  who  apparently  assumed 
that  each  process,  piece  of  equipment,  or 
land  that  came  into  contact  with  sewage 
or  sewage  sludge  would  be  subject  to 
separate  permits.  This  is  absolutely  not 
the  case;  the  definition  is  inclusive  to 
make  it  clear  that  these  devices  are  all 
part  of  the  overall  system.  In  most  cases, 
one  permit  would  be  issued  to  the 
facility,  covering  the  devices  and 
systems  used  to  collect,  store,  treat, 
recycle  and  reclaim  sewage  and  sewage 
sludge. 

Today's  final  rule  adopts  the  proposed 
definition  of  "treatment  works." 
However,  it  is  now  referred  to  as 
"treatment  works  treating  domestic 
sewage"  to  clearly  identify  treatment 
works  subject  to  regulation  under 
section  405(f)  of  the  CWA.  which  may  or 
may  not  fall  within  the  definition  of 
"treatment  works"  as  used  in  other 
programs  such  as  NPDES  and 
pretreatment.  The  basic  purpose  of  this 
definition  is  to  include  faciUties  that 
generate  sewage  sludge  or  otherwise 
effectively  control  the  quality  of  sewage 
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sludge  or  the  manner  in  which  if  is 
disposed  (and  hpnce  its  effect  on  the 
env.'onment).  This  definition  includes 
fdc.lities  that  treat  sewage  sludge  such 
.)5  incinerators.  The  definition  of 
"treatment  works  treating  domestic 
sewage"  in  today's  final  rule 
encompasses  facilities  that  may  process 
sewage  sludge  as  would  a  generator,  but 
that  are  separate  from  the  genera'or's 
facilities.  Thus,    treatment  works  " 
includes,  for  example,  commercial 
sludge  handlers  which  process  sewage 
sludge  from  POTWs  for  distribution  and 
sale.  (It  would  not.  however,  include  a 
commercial  handier  which  distributes 
(he  sludge  but  does  not  alter  the  sludge 
bPt"ore  distribution.)  These  are  the 
facili'ies  for  which  permits  are  needed 
•o  effectively  implement  the  technical 
sludge  standards  now  under 
development.  Permits  will  be  issued  to 
owners  or  operators  of  disposal 
facilities  such  as  monofills.  dedicated 
land  disposal  sites,  and  surface  disposal 
sites,  as  these  are  "lands  dedica'ed  to 
ihe  disposal  of  sewage  sludge." 
However,  under  the  Federal  pmg'^m, 
pormits  will  not  be  required  for  owners 
or  operators  of  land  where  sludge  is 
beneficially  reused  such  as  farm  lands 
and  home  gardens. 

Part  122  contains  a  second  part  to  the 
definition  of  "treatment  works  treating 
domestic  sewage."  It  provides  that  the 
R^'gional  .Administrator  may  designate  a 
particular  facility  as  a  "treatment  works 
treating  domestic  sewage"  for  the 
purpose  of  CW.A.  snction  405(f)  where 
necessary  to  protect  public  health  and 
the  environment  from  poor  sludge 
quality,  use,  handling  or  disposal 
practices,  or  to  ensure  compliance  with 
40  CFT?  Part  503.  This  enables  the 
Regional  Administrator  to  carry  out  the 
in'ent  of  Congress  to  ensure  that  all 
persons  subject  to  the  standards  for 
sludi^-e  use  and  disposal  (e.g.,  persons 
V.  ho  handle  sewage  sludge  but  who  do 
not  >jf>nerate  or  treat  sewage  sludge) 
operate  in  compliance  with  such 
standards,  and  that  adverse  effects  on 
the  environment  resultmg  from  poor 
sludge  quality,  use.  handling  or  disposal 
can  be  minimized.  The  authority  to 
designate  facilities  as  "treatment  works 
treating  domestic  sewage"  on  a  case-by- 
case  basis  is  not  required  for  either 
NPDES  Part  123)  or  non-NPDES  (Part 
501)  Sta'e  programs  Under  today's  final 
rui"'  S'a'es  are  required  to  have  a 
program  that  requires  permits  for 
PO  P.Vs  and  other  treatment  works  as 
defined  m  |  501.2,  but  are  free  to 
develop  any  appropriate  program  to 
regula'e  other  users  and  disposers  of 
sewaa"  sludge  to  ensure  compliance 
with  the  technical  standards. 


Septage  treatment  and  disposal 
systems.  As  discussed  above,  the 
definition  of  sewage  sludge  includes 
"septage,"  the  residues  pumped  from 
septic  tanks  during  cleaning  or 
maintenance.  When  Congress  first 
considered  expanding  section  405 
beyond  POTWs  to  also  cover  treatment 
works  treating  primarily  domestic 
sewage,  its  intent,  in  part,  was  to  make 
the  section  405(d)  standards  applicable 
to  "septage  treatment  and  disposal 
systems."  (Sen.  Rep  No  99-50  on  S. 
1128  at  47  (1983)).  EPA  reads  this 
language  to  refer  to  facilities  where 
septage  is  collected  for  treatment  prior 
to  disposal  (e.g.,  centralized  septage 
treatment  works  such  as  lime 
stabilization  units). 

Under  today's  final  rule,  only  "septage 
treatment  and  disposal  systems"— not 
individual  septic  tanks — are  considered 
treatment  works  treating  domestic 
sewage  and  thus  will  be  required  to 
obtain  permits  after  promulgation  of 
applicable  Part  503  technical  standards. 
Permits  are  only  required  if  the  septage 
will  be  disposed  of  by  one  of  the 
practices  covered  by  40  CFR  Part  503. 
EPA  estimates  that  approximately  one- 
third  of  all  septage  is  taken  to  POTWs 
for  further  treatment  or  mixture  with  the 
POTW's  sludge.  In  fact,  some  States 
require  that  septage  be  taken  to  POTWs. 
As  explained  above,  diis  practice  will 
not  be  separately  covered  by  40  CF'R 
Part  503.  Instead,  this  septage  would  be 
regulated  as  a  component  of  the 
POTW's  or  other  treatment  works* 
sludge. 

Individual  septic  tanks  are  not 
considered  "septage  treatment  and 
disposal  systems"  under  today's  final 
rule.  To  clarify  this  intent,  the  final 
definition  specifically  excludes  septic 
tanks  from  the  definition  of  "treatment 
works  treating  domestic  sewage."  EPA 
never  intended  to  require  permits  for 
individual  septic  tanks,  as  reflected  in 
the  proposed  rule  by  the  specific 
exclusion  of  individual  household  septic 
tanks  from  the  definition  of  "generator" 
(and,  by  reference,  from  the  definition  of 
"treatment  works").  According  to  the 
1980  census  data,  nearly  22  million 
households  are  served  by  septic  tanks. 
To  regulate  individual  septic  tanks 
(whether  serving  one  or  several 
households)  obviously  would  be 
extremely  difficult  and  inefficient.  It 
would  also  be  impractical  in  terms  of 
achieving  environmental  results  since 
the  owners  and  operators  of  septic  tanks 
have  no  effective  control  over  the  actual 
disposition  of  septage  pumped  from 
their  tanks  (i.e.,  they  cannot  control  the 
entities  who  pump  and  dispose  of  the 
septage). 


Septage  pumpers  and  haulers  are  not 
considered  "treatment  works  treating 
domestic  sewage"  or  "septage  treatment 
and  disposal  systems"  under  today's 
final  rjle.  Accordingly,  these  pumpers 
and  haulers  (and  those  who  pump  other 
sewage  residues  from  portable  toilets. 
Type  111  marine  sanitation  devices,  and 
similar  devices)  are  not  required  to 
obtain  permits  under  section  405(f)  of 
the  CWA  and  today's  final  rule. 
Pumpers  and  haulers  are  considered 
"users  and  disposers"  of  sewage  sludge, 
however,  and  therefore  will  be  subject 
to  the  Part  503  regulations.  See  section 
405(e)  of  the  CWA.  (See  discussion  of 
section  405(e)  of  the  CWA.  section  IIIA. 
above.) 

Domestic  sewage.  Before  the  1987 
amendments,  section  405(d)  of  the  CW.A 
applied  only  to  "POTWs."  The  preamble 
to  the  February  1986  Part  501  proposal 
explained  EPA's  uiterpretation: 

EP.\  believes  that  section  405  of  the  CW  A 
was  intended  lo  reguldte  sludges  that  derive 
from  (POTWs)  or  other  treatment  works  that 
treat  primarily  domestic  sewage. 

Therefore,  neither  the  Part  501  regulations 
nor  the  Part  503  regulations  will  apply  lo 
privately  owned  treatment  works  operated  in 
conjunction  with  industrial  manufacturing 
And  processing  facilities.  Such  sludges  are. 
however,  regulated  by  EPA  under  the 
authority  of  RCRA."  (51  FR  44.S9,  February-  4. 
1986),  (Emphasis  added.) 

Most  commenters  on  the  1986 
proposal  (21  of  28)  supported  regulating 
sewage  sludge  from  privately-owned 
treatment  works  that  treat  primarily 
domestic  sewage  the  same  as  that  from 
POTWs.  The  few  commenters  who 
opposed  this  position  were  concerned 
about  resource  burdens  of  regula'ing 
these  facilities  or  questioned  EPA's  legal 
authority  to  regulate  privately->nvned 
treatment  works. 

In  the  1987  amendments  to  the  (.  lean 
Water  Act.  Congress  expanded  the 
universe  of  entities  requiring  a  permit  to 
include  any  treatment  works  treating 
domestic  sewage,  without  qualification 
as  to  the  amount  of  domestic  sewage  in 
the  treatment  works'  total  flow.  The 
intended  effect  of  the  change  in 
language,  according  to  the  legislative 
history,  was  to  include  what  previously 
had  been  excluded,  i.e..  privately-owned 
treatment  works  operated  in  conjunction 
with  industrial  manufacturing  and 
processing  facilities  that  treat  domestic 
sewage.  See  Conf.  Rep.  No.  99-1004.  99th 
Cong.  2d  Sess.  (1986)  at  160. 
Acconiingly.  in  the  1988  proposed  rule, 
EPA  included  a  permit  requirement  for 
"POTWs  and  any  other  treatment  works 
that  treat  domestic  sewage."  Neither  the 
Act  nor  the  proposed  rule  defined 
"domes'ic  sewage,"  however.  This 
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omission  resulted  in  comments  from 
industries  and  industry  trade 
associations  urging  EPA  to  define 
"domestic  sewage"  in  such  a  way  as  lo 
exclude  industrial  treatment  works  that 
treat  site-generated  sanitary  sewage. 
Two  Slates  also  asked  EP.A  to  clarify 
what  is  meant  by  "domestic  sew^age" 
and  how  it  expected  industrial  sludges 
to  be  regulated. 

Today's  rule  defines  "domestic 
sewage"  (for  purposes  of  defining 
"treatment  works  treating  domestic 
sewage")  to  mean  "waste  and  waste 
water  from  humans  or  household 
operations  that  are  discharged  to  or 
otherwise  enter  a  treatment  works." 
Thus,  any  treatment  works  which  treats. 
in  whole  or  in  part,  human-generated  or 
household  type  wastes  as  part  of  its 
waste  water  treatment  is  within  the 
purview  of  section  405(0  and  the 
requirement  to  obtain  a  permit  that 
implements  applicable  Part  503 
standards.  This  includes  industrial 
treatment  works  that  treat  site- 
generated  sanitary  wastes  along  with 
process  or  other  wastes  generated  at  the 
site.  It  does  not  however,  apply  to 
treatment  works  that  generate  sludges 
which  constitute  hazardous  waste.  As 
previously  indicated,  for  purposes  of 
section  405  regulation,  requirements  for 
sludges  that  fall  within  the  definition  of 
"hazardous  waste"  (40  CFR  261.3), 
regardless  of  their  source,  will  continue 
to  be  those  established  under  Subtitle  C 
of  RCRA. 

Although  industrial  treatment  works 
that  treat  domestic  sewage  and  generate 
non-hazardous  sludge  will  be  regulated 
under  section  405(f)  of  the  CWA  and 
today's  final  rule,  the  Agency  does  not 
plan  at  this  time  to  cover  these  facilities 
in  the  first  round  of  the  Part  503 
technical  standards.  EPA  does  not  yet 
have  sufficient  information  on  these 
sludges  to  promulgate  standards.  Under 
the  March  1988  proposed  rule,  permit 
conditions  controlling  sludge  use  and 
disposal  from  these  facilities  would 
have  been  developed  on  a  case-by-case 
basis  using  "best  professional 
judgment."  EPA  has  determined  that 
because  so  little  is  known  about  the 
sludges  generated  at  these  facilities  (as 
compared  to  the  data  base  for  sludges 
from  treatment  works  treating  primarily 
domestic  sewage)  and  because  there  are 
potentially  thousands  of  facilities  in  this 
category,  it  is  very  difficult  to  find  a 
defensible  technical  basis  for  routine 
case-by-case  permitting  of  these 
facilities.  Because  these  sludges  are 
subject  to  regulation  under  RCRA,  it  is 
not  clear  that  pursuing  case-by-case 
permitting  now  rather  than  after 
applicable  technical  standards  have 


been  developed  would  result  in 
significantly  greater  environmental 
benefits.  Accordingly,  under  today's 
rule,  these  facilities  will  not  be  required 
to  obtain  permits  under  the  sewage 
sludge  program  established  by  today's 
rule  until  EPA  promulgates  technical 
regulations  applicable  to  the  sewage 
sludge  generated  at  such  works,  unless 
EPA  determines  that  a  permit  or  other 
measure  is  appropriate  in  a  particular 
instance  to  "protect  public  health  and 
the  environment  from  any  adverse 
effects  which  may  occur  from  toxic 
pollutants  in  sewage  sludge"  pursuant  to 
section  405id)(4)  of  the  CWA.  Disposal 
of  sludge  from  these  facilities  also  will 
continue  to  be  regulated  under  RCRA. 
As  discussed  in  section  V.  B.  of  this 
preamble,  the  Agency  is  gathering 
additional  information  about  the  sludges 
from  industrial  facilities  to  determine 
whether  additional  regulation  should  be 
pursued.  One  commenter  asked  whether 
coverage  of  industrial  treatment  works 
treating  domestic  sewage  under  section 
405(0  would  mean  that  the  sludge 
disposal  options  available  to  domesfic 
treatment  works  are  also  accessible  to 
industry  Generally,  the  availability  of 
disposal  options  will  be  determined  by 
whether  the  sludge  constituents  and  the 
manner  in  which  the  sludge  is  used  or 
disposed  meet  the  technical 
requirements  in  Part  503.  However,  as 
noted  above,  until  more  data  on 
industrial  sludges  with  a  domestic 
sewage  component  is  gathered  and 
analyzed,  the  Agency  is  not  in  a  position 
to  say  whether  those  sludges  can  be 
used  or  disposed  of  in  the  same  manner 
as  other  sewage  sludge.  In  the 
meantime,  the  use  and  disposal  of 
industrial  sludges  will  continue  to  be 
regulated  under  existing  federal 
regulations  (e.g..  Subtitle  D  of  RCRA  for 
land  application  and  landfilling  of  non- 
hazardous  sludge;  Subtitle  C  of  RCRA 
for  sludge  constituting  a  hazardous 
waste). 

Commenters  who  said  that  industrial 

facilities  should  be  excluded  from 
regulation  under  section  405(f)  advanced 
several  different  reasons  for  their 
position:  (1)  Congress  did  not  intend  that 
these  facilities  be  regulated  under 
section  405(0:  (2)  the  dictionary  meaning 
of  "domestic"  means  "from  a  home  or 
household"  and  therefore  does  not 
include  industrial  facilities;  (3)  it  does 
not  make  sense  to  regulate  sludges 
which  are  primarily  industrial  the  same 
as  sludges  which  are  generated  during 
municipal  waste  water  treatment;  (4) 
there  is  no  need  to  regulate  these 
facilities  under  section  405(f)  because 
they  are  regulated  under  Subtitle  D  of 
RCRA  and  existing  State  programs;  (5) 


sanitary  wastes  typically  are  only  a 
minuscule  part  of  sludge  at  industrial 
facilities;  and  (6)  such  an  approach 
would  force  costly  segregation  of 
sanitary  wastes  at  industrial  facilities 
which  was  not  intended  by  Congress  or 
considered  by  EPA  in  terms  of  economic 
impact. 

The  commenter  who  said  that  EPA's 
position  was  contrary  to  Congressional 
intent  (despite  reference  in  the 
legislative  history  to  include  coverage  of 
privately  owned  treatment  works  even  if 
they  do  not  "primarily"  treat  domestic 
sewage)  argued  that  Congressional 
intent  to  vastly  expand  coverage  of 
section  405  would  have  been  more 
clearly  indicated  in  the  statute  and 
legislative  historj';  instead  Congress 
intended  to  include  industrial  treatment 
works  that  treated  on-site  generated 
sanitary  wastes  within  the  scope  of 
section  405(f)  only  if  those  facilities  also 
treat  significant  amounts  of  off-site 
generated  household  waste. 

EPA  disagrees.  Nothing  in  the 
statutory  language  suggests  such  a 
narrowly  defined  scope.  Further. 
Congress  did  clearly  state  its  intent  lo 
significantly  expand  the  scope  of  section 
405(f).  Congress  not  only  made  section 
405  applicable  to  any  treatment  works 
treating  domestic  sewage  (as  opposed  to 
an  earlier  version  that  applied  to 
treatment  works  treating  primarily 
domestic  sewage),  but  it  also 
specifically  deleted  an  exclusion  for 
industrial  treatment  works.  The 
Conference  Report  explains: 

The  conference  substitute  modifies  the 
Senate  provisions  by  deleting  an  exclusion  of 
privately  owned  treatment  works  operated  in 
conjunction  with  industrial  manufacturing 
and  processing  facilities.  Such  treatment 
works  are  covered  *  *  *  and  their  sludge  is 
to  be  regulated  by  the  same  criteria  as  sludge 
from  (POTWs).  Similarly,  the  Conference 
substitute  regulates  any  treatment  works 
treating  domestic  sewage,  not  just  treatment 
works  treating  "primarily"  domestic  sewage. 

Conf.  Rep.  No.  99-1004  at  160.  This 
strongly  suggests  that  Congress  intended 
section  405  to  be  read  broadly  with 
regard  to  industrial  treatment  works 
treating  domestic  sewage. 

The  argument  that  industrial  sludges 
should  not  be  regulated  under  section 
405  because  they  are  already  controlled 
under  RCRA  SubtiUe  D  and  State 
programs  is  not  persuasive  because 
POTW  sludge  is  also  a  solid  waste 
under  RCRA  and  in  many  cases  is 
regulated  under  State  programs.  If 
Congress  intended  EPA  to  regulate  these 
activities,  the  fact  that  they  may  also  be 
regulated  under  RCRA  and  State  law  is 
not  reason  enough  to  eliminate  them 
from  coverage  under  section  405.59. 
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In  response  to  the  comment  that  it 
does  not  make  sense  to  regulate  sludges 
that  are  prim.arilv  industrial  the  same  as 


deleted  in  the  final  rule  as  unnecessary.) 
One  commenter  noted  that  public 
schools.  State  parks,  and  the  like  were 


Sludge-only  facilities.  Section  405(n(-) 
authorizes  the  Administrator  to  issue  a 
permit  "solely  to  impose  requirements 

*__*!__ 1    J: 1    «f.,l.,J,,«   *V,^« 
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against  facilities  which  are  otherwise  in 
compliance  with  their  dominant  permit 


sewage  sludge  except  in  accordance 
with  CWA  section  405(d).  One 


also  opposed  requiring  individual 
permits  for  users  of  sludge  or  sludge 
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Ir.  respor.se  to  the  comn:er:t  '.'-.at   t 
does  not  make  sense  to  re«'j!dte  sludges 
that  are  pnmdnly  industrial  the  same  as 
studies  generated  during  muracipal 
wastewater  treatment,  it  must  be 
pointed  out  that  many  POTWs  treat  vast 
quantities  of  industrial  waste.  Also,  as 
noted  above,  EP.^  is  gathering 
additional  information  to  determine  if 
sludge  from  POTvVs  and  industrial 
facilities  are  too  dissimilar  to  be 
reauld'ed  under  the  same  standards. 

EPA  will  be  es'abiishma  requirements 
'or  industrial  sludges  ;n  the  future,  when 
■here  is  suffcicnt  information  about  the 
pollutants  of  concern  in  industrial 
sludges.  It  is  possible  that  these 
st.-jndards  may  be  co-promulgated  under 
RCRA  authority  as  well  as  under  CWA 
section  405.  and  may  apply  to  purely 
industrial  sludges  as  well.  If  this  is  the 
case,  no  benefit  would  be  derived  by 
segregating  industrial  and  sanitary 
wastes  at  industnai  facilities. 

One  com.menter  asked  EPA  to  clarify 
•Ahetner  sludges  such  as  those  from 
brewery  and  poultry  processing 
operations  whose  character.sMcs 
resemble  domestic  sludge,  and 
pumpings  from  septic  tanks  serving 
mortuaries  are  covered  under  the 
definition.  The  sludges  are  covered  by 
today  s  definition  of  sewage  sludge  if 
the  treatment  works  generating  the 
sludge  also  treats  domestic  sewage. 
However,  assuming  that  the  generating 
facilities  are  not  POTWs,  under 
proposed  Part  503,  these  treatment 
works  would  be  considerea  "industrial 
treatment  works"  and  therefore  not 
covered  by  the  first  round  of  Part  503 
technical  standards.  Likewise,  as  with 
other  industrial  treatment  works  treating 
dor.estic  sewage,  these  facilitirfs  would 
not  be  required  to  obtain  a  permit  under 
today's  rule  before  applicable  Part  503 
regulations  have  been  promulgated, 
unless  the  penr.itt.ng  authonty 
determined,  under  section  405{dJ{4)  or  a 
comparable  State  authority,  that  a 
pe-m,it  was  needed  earlier  to  protect 
public  health  and  the  environment. 

It  is  important  to  note  the  definition  of 
"domestic  sewage"  in  today's  final 
definition  of  treatment  works  treating 
domestic  sewage  is  limited  to  the  sludge 
management  program  under  section  405 
of  the  CWA  and  is  designed  specifically 
to  carry  out  clear  legislative  intent  with 
regard  to  that  program.  It  does  not  alter 
or  affect  the  definition  of  "domestic 
sewage"  under  other  statutory 
provisions  or  regulations,  such  as 
section  1004(27),  the  domestic  sewage 
exclusion  under  RCRA. 

Municipality.  The  proposed  rule 
adopted  the  definition  of  "municipahty" 
from  section  502(4)  of  the  CWA.  (The 
reference  to  section  502(4]  has  been 


deleted  in  the  final  rule  as  unnecessary.) 
One  commenter  noted  that  public 
schools.  State  parks,  and  the  like  were 
not  considered  municipalities  under 
State  law  and  asked  whether  they 
would  be  considered  municipalities 
under  the  proposed  rule.  Strictly 
speaking,  public  schools  and  State  parks 
are  not  considered  "municipalities." 
•Municipalities"  refers  to  particular 
political  subdivisions  of  a  State,  not 
particular  types  of  facilities.  However, 
public  schools  and  State  parks  could  be 
owners  or  operators  of  "POTWs"  and 
thus  would  be  subject  to  the  new  sludge 
permit  program. 

Facility.  The  1986  and  1988  proposals 
defined  "faciUty"  to  mean  "all  land  and 
structures,  other  appurtenances,  and 
improvements  on  the  land  used  for  the 
treatment  storage,  processing, 
utilization,  or  disposal  of  sewage 
sludge."  One  commenter  to  the  1986 
proposal  asked  that  EPA  clarify  whether 
"facility"  includes  private  lands  on 
which  sludge  is  applied.  Seven 
commenters  on  the  1988  proposal 
objected  to  the  definition  because  it 
could  be  read  to  include  sites  on  which 
sludge  is  applied,  and  consequently 
would  require  that  each  land  application 
site  be  the  subject  of  a  separate  permit 
action.  This  was  not  and  is  not  EPA's 
intent.  To  ensure  that  there  is  no 
confusion  on  this  point,  today's  final 
rule  does  not  include  a  separate 
definition  of  "faciUty"  in  Part  501. 
Similarly,  the  proposed  revision  to  the 
definition  of  "facility"  in  Part  122  is  not 
in  the  fmal  rule.  This  defmition  is 
unnecessary  because  other  terms  in 
today's  final  rule,  such  as  "treatment 
works  treating  domestic  sewage 
adequately  define  the  entities  subject  to 
the  permitting  requirements  established 
by  the  regulations. 

One  commenter  asked  whether  there 
was  a  difference  between  "facility"  in 
proposed  %  501.2  and  "sludge 
management  facility"  in  proposed 
revisions  to  $  124.10(d)(1)  (vii).  This 
question  is  now  moot  because  the 
definition  of  "facihty"  has  been 
dropped.  New  language  appears  in 
today's  final  revisions  to 
§  124.10{d)(l)(vii).  The  phrase,  "sludge 
management  facihty  and  disposal  or  use 
practice,"  which  appeared  in  the 
proposed  rule  has  been  replaced  by 
"sludge  treatment  works  treating 
domestic  sewage  eUid  use  or  disposal 
sites." 

Note:  Other  changes  to  S  124.10(d)(l){vii) 
are  explained  Ijelow  in  section  V.G.2. 

Similar  editorial  changes  have  been 
made  in  final  revisions  to  the  definition 
of  "facility  or  activity"  in  §  124.2. 


Sludge-only  facilitips.  Section  405(0(2) 
authorizes  the  Administrator  to  issue  a 
permit  "solely  to  impose  requirements 
for  the  use  and  disposal  of  sludge  that 
implement  (the  Part  503  technical 
rpguiationsj  ■  to  "a  treatment  works 
described  in  Paragraph  (1)  that  is  not 
subject  to  section  402  of  this  Act  and  to 
which  none  of  the  other  above  listed 
permit  programs  nor  approved  State 
permit  authority  apply."  Facilities 
needing  a  permit  under  this  section  are 
called  "sludge-only  facilities."  Today's 
final  rule  expands  the  NPDES  permit 
program  to  cover  these  facilities  for 
which  permits  are  required  under 
section  405(f|(2).  A  treatment  works  that 
applies  its  effluent  to  land,  rather  than 
discharging  it  to  surface  waters  is  an 
example  of  a  treatment  works  Oiat  might 
fall  into  the  category  of  "sludge-only" 
facilities.  Here,  although  the  treatment 
works  would  not  need  an  NPDES  permit 
for  surface  water  discharges,  it  may 
generate  sewage  sludge  subject  to 
regulation  under  section  405  and  thus 
would  require  a  sludge-only  permit 
under  today's  rule. 

EPA  received  very  few  comments  on 
expanding  the  NPDES  permit  program  to 
incorporate  a  program  for  regulating 
sludge  use  and  disposal.  One  commenter 
specifically  endorsed  EPA's  use  of  the 
permit  program  under  Part  122  as  the 
vehicle  for  issuing  "sludge-only"  permits 
authorized  by  section  405(0(2).  Another 
commenter,  however,  objected  to  using 
NPDES  permits  for  "sludge-only" 
facilities  that  do  not  have  surface  wafer 
discharges,  and  argued  instead  that 
these  facilities  should  be  issued  permits 
under  solid  waste  programs.  EP.A 
disagrees.  There  is  no  existing  Federal 
solid  waste  permitting  program  which 
the  .Administrator  could  use  for  issuing 
permits  to  "sludge  only  facilities."  Using 
an  existing  permitting  program,  such  as 
NTDES.  is  more  efficient  than 
establishing  a  new  permit  program. 
While  the  NPDES  program  traditionally 
has  focused  on  effluent  discharges  from 
wastewater  treatment  plants,  sludge 
generation  and  disposal  is  also  an 
integral  facet  of  wastewater  treatment 
and  therefore  represents  a  natural 
extension  of  the  NTDES  program, 
regardless  of  which  sludge  use  or 
disposal  option  is  used.  Congress  clearly 
thought  so  when  it  provided  for  the 
expansion  of  traditional  NTDES 
jurisdiction  to  include  regulation  of 
sewage  sludge  use  and  disposal. 
Another  commenter  said  that 
providing  for  "sludge-only"  permits 
under  NPDES  when  the  treatment  works 
is  subject  to  permits  under  RCR.^, 
SDWA  or  CAA  would  lead  to  confusion 
and  possible  unnecessary  enforcement 
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against  facilities  which  are  otherwise  in 
compliance  with  their  dominant  permit 
requirements.  This  situation  should  not 
arise  under  today's  rule  (and  under  the 
CWA)  because  "sludge-only"  permits 
will  be  issued  only  when  the  Part  503 
technical  standards  have  not  been 
included  in  a  permit  issued  under  RCRA 
Subtitle  C,  SDWA  Part  C  (UIC  program), 
CAA,  MPRSA  (ocean  dumping  permits), 
or  an  approved  State  sludge 
management  program, 

3.  Users  and  Disposers  of  Sewage 
Sludge 

The  Water  Quality  .\c\  of  1987 
contains  two  provisions  with  respect  to 
compliance  with  the  technical 
standards.  First,  the  Act  requires  that, 
where  POTWs  and  other  treatment 
works  treating  domestic  sewage  are 
concerned,  the  standards  for  sludge  use 
and  disposal  are  to  be  im.pleniented 
through  permits.  CWA  section  405(0(1). 
In  addition,  the  Act  provides  that  "*  *  * 
it  shall  be  unlawful  for  any  person  to 
dispose  of  sludge  from  a  publiclv  owned 
treatment  works  or  any  other  treatment 
works  treating  domestic  sewage  for  any 
use  for  which  regulations  have  been 
established  pursuant  to  subsection  (d)  of 
this  section,  except  in  accordance  with 
such  regulations,"  CWA  section  405(e). 
Thus  the  law  requires  that  all  persons 
disposing  of  sludge  do  so  in  accordance 
with  applicable  technical  standards, 
even  though  the  statute  does  not 
explicitly  require  such  persons  to  obtain 
a  permit  implementing  those  standards. z 

In  the  .March  9, 1988  proposed  rule, 
EPA  solicited  comm.ents  on  the  best 
means  to  regulate  users  and  disposers; 
specifically,  when  would  permits  be 
appropriate.  EPA  also  asked  for 
comments  on  the  appropriate  scope  of 
the  generator  treatment  works'  permit 
when  the  user  or  disposer  of  its  sludge  is 
covered  by  a  permit. 

There  were  31  commenters  who 
responded  to  this  issue:  16  State 
agencies,  eight  municipalities,  three 
com.mercial  sludge  handlers,  one 
en\ironmental  group,  one  association, 
and  one  member  of  the  general  public. 
The  commenters  primarily  focused  on 
what  a  State  would  have  to  do  to  have 
its  sludge  management  program 
approved,  rather  than  the  approach  EPA 
should  take  where  it  is  the  permit 
authority. 

Three  State  commenters  felt  that  the 
requirements  should  be  fiexible:  various 
regulatory  options  should  be  available 
to  the  State,  and  the  State  would  decide 
whether  to  issue  permits  to  the 
treatment  works  (generator)  or  to  the 
disposer.  One  State  commenter  stated 
that  EPA  should  require  only  that  the 
State  prohibit  use  and  disposal  of 


sewage  sludge  except  in  accordance 
with  CWA  section  4051  d|.  One 
commenter  expressed  the  view  that 
States  be  given  the  authority  to  grant 
permits  to  other  than  sludge  generators 
on  a  case-by-case  basis.  Six  commenters 
felt  that  EPA  should  require  that  the 
treatment  works'  generator  permit 
address  sludge  quality,  and  then  the 
State  would  decide  how  to  address 
requirements  that  apply  at  the  disposal 
site,  whether  in  the  treatment  works' 
permit,  in  a  site  permit,  through  rules  of 
general  applicability,  general  permits,  or 
some  other  means,  depending  on  the 
disposal  mechanism.  These  commenters 
felt  that  where  the  sludge  generator  was 
not  using  or  disposing  of  its  sludge,  its 
responsibility  should  be  limited  to 
sludge  quality.  However,  another 
commenter  questioned  whether  the 
generator's  liability  could  be  so  limited, 
given  other  legal  precedents.  Two  State 
commenters  thought  that  issuing  joint 
permits  to  all  persons  involved — 
generator,  hauler,  site  owner — with 
responsibilities  of  each  spelled  out  in 
the  permit,  would  be  appropriate. 

Two  commenters  (one  State  and  one 
environmental  group)  felt  that  all 
requirements  should  be  in  the  treatment 
w  orks'  generator  permit.  These 
commenters  felt  that  this  was  the  best 
means  of  ensuring  that  the  sludge  would 
be  disposed  of  in  accordance  with  the 
technical  standards,  thus  making  the 
generator  responsible  for  the  ultimate 
disposal  of  its  sludge.  These 
commenters  recommended  that  a 
process  similar  to  the  pretreatment 
program  be  established,  so  that  the 
treatment  works  would  regulate  users  of 
its  sludge  as  it  now  regulates  industrial 
users  that  discharge  effluent  to  its 
headworks. 

Several  commenters  expressed  the 
view  that  to  require  permits  for  users 
and  disposers,  such  as  farmers,  would 
discourage  their  participation  and  thus 
inhibit  beneficial  reuse  of  sludge.  One 
commenter  stated  that  a  permitting 
program  for  beneficial  users  of  sludge 
and  sludge  products  is  too  rigid  to  meet 
the  response  times  of  beneficial  land 
needs,  which  are  quite  volatile  due  to 
crop  cycles,  etc. 

Seven  commenters  addressed  the 
specific  question  of  how  to  regulate  the 
users  of  distributed  and  marketed 
sewage  sludge.  Two  commenters 
expressed  the  view  that  users  should  be 
informed  of  requirements  through  labels, 
and  should  be  required  to  comply  with 
labeling  instructions.  One  commenter 
stated  that  because  of  the  numerous 
small  users  of  distributed  and  marketed 
sludge  and  sludge  products,  it  would  be 
more  efficient  to  regulate  the  producer 
of  the  product.  Four  other  commenters 


also  opposed  requiring  individual 
permits  for  users  of  sludge  or  sludge 
products.  Two  commenters  expressed 
concern  about  the  interstate  commerce 
implications  of  distributed  and  marketed 
sludge  products.  One  of  these 
commenters  recommended  that  national 
standards  be  developed  for  sludge 
products  distributed  in  interstate 
commerce,  and  that  these  standards 
preempt  State  and  local  law.  Another 
commenter  asked  if  generators  would 
have  to  obtain  permits  in  every  State  in 
which  its  product  is  distributed  and 
m.arketed. 

There  are  many  circumstances  where 
the  sludge  generator  may  not  dispose  of 
its  own  sewage  sludge.  One  of  the  more 
common  examples  is  where  treated 
sewage  sludge  is  applied  to  land,  by  a 
farmer  or  by  a  private  contractor,  as  a 
soil  conditioner  and  fertilizer.  It  is  clear 
that  Congress  intended  section  405(e)  to 
make  the  technical  standards  applicable 
to  such  users  and  disposers: 

Section  405(e)  is  amended  to  expand  the 
applicability  of  the  405(d)  sludge  use  and 

disposal  regulations  to  "any  person 

The  purpose  of  this  *  *  *  change  is  to  impose 
the  regulations  on  those  that  actually  dispose 
of  the  sludge,  which  may  not  he  the  treatment 
works'  owner  or  operator."  U.  S.  Senate 
Committee  on  Environment  and  Public 
Works.  Report  No.  99-^,  May  14, 1985. 

The  question  then  becomes:  what  is  the 
best  means  of  ensuring  that  the  sludge 
will  be  used  or  disposed  of  by  these 
other  parties  in  accordance  with  the 
technical  standards?  This  is  one  of  the 
most  complex  problems  of  the  sludge 
program. 

One  means  of  regulating  these  users 
and  disposers  is  to  rely  on  the  direct 
enforceability  of  the  technical 
standards.  This  has  been  the  primary 
means  of  enforcing  the  current  land 
apphcation  requirements  contnined  in  40 
CFR  Part  257.  It  is  clear  from  the 
legislative  history  on  Section  405  that 
Congress  intended  that  the  technical 
sludge  standards  be  self-implementing, 
i.e.,  all  users  and  disposers  are  subject 
to  them,  whether  or  not  they  have  a 
permit,  and  the  standards  may  be 
enforced  directly  against  users  and 
disposers  in  such  instances: 
"Notwithstanding  the  issuance  of  a 
permit  that  implements  a  section  405(d) 
guideline,  the  guideline  itself  would 
remain  directly  enforceable  under 
sections  309  and  405(e)  of  the  Act."  (132 
Cong.  Rec.  H10577,  October  15, 1986.) 
(This  is  in  contrast  to  the  effluent 
guidelines,  which  are  not  self- 
implementing.  The  discharge  limitations 
must  be  in  the  discharger's  permit  in 
order  for  the  discharger  to  be  subject  to 
them.  Enforcement  actions  are  based  on 
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the  permittee  violating  the  conditions  of 

the  permit.)  Thus,  since  enforcenient 
actions  may  be  taken  directly  against 
violators,  even  in  the  absence  of  a 

permit,  one  means  of  ensuring 
compliance  by  users  and  disposers  ,s 
simply  to  rely  on  this  authority  to  take 
enforcement  actions  where  necessary. 

However,  total  reliance  on  this 
,ieneral  authority  may  not  result  in 
effective  in-.plementation  of  the  program 
m  many  instances.  For  example,  some  of 
the  technical  standards,  as  proposed, 
rely  on  site-specific  factors,  e.g.,  the 
concentration  of  pollutants  in  a 
particular  sludge  would  have  to  be 
known  before  the  sludge  application 
rate  can  be  calculated.  Thus,  simply 
referring  to  the  technical  standards 
would  not  be  enough  for  the  user  to 
know  how  much  sludge  can  be  applied 
to  land.  The  treatment  works  would 
need  first  to  provide  informa'ion  on 
sludge  quality,  and  then  would  need  to 
factor  m  other  site-specific 
considerations,  such  as  whether  sludge 
had  been  applied  to  the  same  land  in 
previous  years.  Further,  in  the  absence 
of  a  permit,  it  is  often  difficult  for  the 
regulatory  agency  to  know  who  is  using 
or  disposingof  sludge  and  wnether  they 
are  doing  so  in  accordance  with  federal 
and  State  requirements.  Thus,  an 
effective  sludge  program  should  utilize 
the  permit  mechanism  to  ensure 
adequate  safely  of  the  sludge  use  and 
disposal  practices,  without  discouraging 
beneficial  reuse  and  recycling. 

EP.A  has  decided  not  to  adopt  an 
.ipproach  requiring  the  generator  to 
regulate  users  or  disposers  analogous  to 
the  pretreatment  program.  First,  where 
the  treatment  works  is.  in  effect,  the 
recipient  of  a  service  (someone  else  is 
disposing  of  its  sludge),  it  is  not  in  the 
same  position  to  regulate  users  of  its 
sludge,  as  it  ;s  in  the  pretreatm.fnt 
context,  where  it  is  the  provider  of  a 
service.  The  user  of  the  sludge  may 
sim.ply  refuse  to  accept  it,  thus  inhibiting 
'euse  and  restncting  the  POTW  's 
disposal  options.  Further,  there  are 
likely  to  be  more  multi-jurisdictional 
problems  than  there  are  with 
pretreatment.  due  to  the  fact  that  sludge 
!3  readily  transportable  and  is  often 
used  or  disposed  of  ir.  a  different  county 
or  State  from  where  it  is  generated,  and 
where  the  treatment  works  m.ay  not 
have  any  regulatory  authority  over  the 
user. 

Usually  the  requirements  of  40  CFR 
Ptirt  503  will  be  contained  in  the 
genorstor  treatm.ent  works'  permit.  The 
Pa-t  503  regulations  and  today  s  final 
rales  are  designed  so  that  the  generator 
treatment  works'  permit  can  serve  as  the 
primary  implementation  mechanism  for 


ensuring  compliance  with  the  sludge 
technical  standards.  This  approach  also 
ensures  the  necessary  link  to  the 
pretreatment  program,  so  that  the  tools 
of  that  program  (e.g.,  local  limits)  can  be 
brought  to  bear  on  industrial  users  in 
order  to  improve  the  quality  of  the 
treatment  works'  sludge.  However,  there 
may  be  instances  where  the  generator's 
permit  coverage  may  be  limited  to  the 
specific  activities  conducted  by  the 
generator.  The  availability  of  such 
approaches  will  vary,  depending  on  the 
method  of  sludge  use  and  disposal. 

Today's  rule  includes  sludge 
monofills,  sludge  incinerators,  and 
dedicated  land  disposal  sites  (such  as 
surface  disposal  sites)  within  the 
definition  of  'treatment  works  treating 
domestic  sewage"  This  means  that  such 
facilities,  even  when  privately  owned  or 
not  connected  to  a  POTW,  are  required 
to  get  a  permit.  Where  the  receiving 
facility  is  subject  to  a  permit 
implementing  the  Part  503  standards,  the 
generator's  permit  need  not  address  the 
requirements  m  the  recipient's  perm.it 
regarding  the  operation  of  the  recipient's 
faciHty.  For  example,  if  the  sludge 
generator  treatment  works  is  sending  its 
sludge  to  an  incinerator,  the  generator's 
permit  could  contain  requirements  as  to 
sludge  quality,  and  any  other 
information  pertaining  to  the  agreement 
between  the  generator  and  the 
incinerator  (eg-,  information  on  the 
incinerator's  emission  limits  where  such 
limits  may  drive  sludge  quality 
requirements).  The  incinerator's  permit 
could  contain  emission  standards  and 
other  requirements  pertaining  to  the 
operation  of  the  incinerator,  such  as 
feed  rate,  combus'ion  temperature,  etc. 
(Again,  this  incinerator  permit  may  be 
an  air  permit,  NPDES  permit,  one  of  the 
other  permit  programs  listed  under 
CWA  section  405(0(1),  or  an  approved 
State  program  permit  Whatever  the 
mechanism,  it  must  implement  the 
applicable  Part  503  sludge  standards  for 
incinerators  )  Thus,  all  applicable 
requirem.ents  would  be  in  either  the 
sludge  generator's  or  the  incinerator 
operator's  permit.  Another  option  would 
be  to  make  the  generator  and  the 
operator  co-permittees.  (Please  note 
that,  in  today's  rule,  incinerator  ash  is 
not  within  the  definition  of  sewage 
sludge.  Therefore,  users  and  disposers  of 
incinerator  ash  are  not  subject  to  the 
sludge  technical  standards.  However, 
since  incinerator  ash  is  a  solid  waste, 
such  persons  are  subject  to  RCRA.] 

Another  instance  where  a  generator's 
permit  may  be  limited  is  where  the 
generator  sends  its  sludge  to  a  monofiU 
(a  landfill  that  accepts  only  sludge),  for 
reasons  similar  to  those  for  incineration. 


Sludge  sent  to  a  sludge  monofill  will  be 
regulated  under  Part  503.  Part  503  will 
contain  contaminant  limits  for  sludge 
going  to  a  monofill,  and  operation 
standards  for  the  monofill.  Where  the 
treatment  works  generating  the  sludge 
operates  the  monofill,  all  of  the  monofill 
requirements  would  be  in  the  treatment 
works'  permit.  Where  the  treatment 
works  sends  its  shldge  to  a  monofill  that 
it  does  not  own  or  operate,  requirements 
regarding  sludge  quality  could  be  in  the 
generator's  permit,  as  well  as  other 
information  such  as  the  nature  of  the 
dgreement  between  the  generator  and 
the  monofill.  Requirements  regarding 
operation  of  the  monofill  could  be  in  the 
monofill  operator's  permit.  (The  monofill 
is  a  treatment  works  because  it  is  used 
for  sludge  disposal.)  Thus,  in  this  case, 
as  with  incineration,  all  requirements 
would  be  implemented  through  a  permit. 
either  issued  to  the  generating  treatment 
works  or  the  receiving  treatment  works. 
This  is  another  instance  where  it  may  be 
appropriate  to  make  the  two  parties  co- 
permittees. 

Sludge  sent  to  a  municipal  solid  waste 
landfill"  (a  landfill  that  accepts  other 
types  of  solid  wastes  as  well  as  sludge) 
IS  another  disposal  practice  where  the 
generator's  permit  conditions  would 
apply  to  the  quality  of  the  sludge 
generated,  rather  than  to  the  operation 
of  the  landfill  facility.  Municipal  solid 
waste  landfills  (MSWLFs)  will  be 
regulated  under  40  CFR  Part  258,  rather 
than  under  40  CFR  Part  503.  The  40  CFR 
Part  258  regulations  were  proposed  in 
the  Federal  Register  on  August  30. 1988 
at  53  FR  33313  under  the  joint  authority 
of  RCRA  and  section  405(d)  of  the  Clean 
Water  Act.  Where  the  generator  sends 
its  sludge  to  a  MSWLF  that  it  does  not 
own  or  operate,  the  permit  issued  to  the 
sludge  generating  treatment  works  must 
at  a  minimum  contain  provisions 
requiring  the  generator  to  comply  with 
the  40  CFR  Part  258  criteria  regarding 
the  characteristics  of  sewage  sludge  that 
must  be  met  if  the  sludge  is  placed  in  an 
MSWLF.  Under  40  CFR  Part  258  as 
proposed,  this  would  mean  that  the 
generator  treatment  works'  permit 
would  prohibit  the  disposal  in  an 
MS'WIJ  of  sludge  found  to  be  hazardous 
(proposed  §  258.28),  and  would  require 
that  the  sludge  pass  the  Paint  Filter 
Liquids  Test  (proposed  §  258.28),  The 
operator  of  the  MSWLF  (receiving  the 
sewage  sludge)  would  be  responsible  for 
complying  with  the  landfill  design, 
operation,  and  closure  requirements  in 
40  CFR  Part  258,  which  would  be 
implemented  through  the  RCRA  Subtitle 
D  program.  Thus,  the  requirements  as  to 
sludge  quality  (in  this  case,  that  it  is 
non-hazardous  and  not  too  liquid]  would 


be  in  the  sludge  generator's  permit,  and 
the  requirements  as  to  landfill  operation 
would  be  imposed  on  the  landfill 
operator  under  RCRA  Subtitle  D.  Ln 
addition  to  these  requirements,  the 
proposed  Part  503  regulations  require 
that  the  generator  treatment  works  send 
its  sludge  to  an  MSWTJ"  that  has  a 
State-issued  Subtitle  D  permit.  [See 
proposed  §  503.4(d)(2),  54  FR  5746,  5878, 
February  6, 1989.)  This  means  of 
reconciling  the  two  programs  for 
comprehensive  but  not  duplicative 
coverage  is  discussed  in  the  preamble  to 
the  proposed  Part  258  regulations,  at  53 
re  33383  (August  30, 1988)  and  in  the 
proposed  Part  503  regulations  at  54  FR 
5746,  5794  (February  6, 1989). 

The  most  complex  area  for  regulating 
non-permitted  users  and  disposers  of 
sludge  arises  with  the  land  application 
of  sewage  sludge.  Often,  the  treatment 
works  will  give  away  or  sell  its  sludge  to 
farmers  to  be  used  as  a  fertilizer  or  soil 
conditioner.  It  would  be  cumbersome 
and  counter  productive  for  EPA  to 
require  all  frirmers  and  other  users  of 
sewage  sludge  to  obtain  permits,  and 
might  also  have  the  very  undesirable 
result  of  discouraging  beneficial  use  and 
recycling.  The  Part  503  regulations 
propose  that  sludge  applied  to 
agricultural  or  non-agricultural  land 
must  either  be  applied  by  the  treatment 
works  itself,  or  the  treatment  works 
must  have  a  contract  or  similar 
mechanism  that  spells  out  the  Part  503 
requirements  with  the  person  who  is 
applying  the  sludge.  This  is  one  means 
of  putting  the  recipient  of  the  sludge  on 
additional  notice  as  to  Federal 
requirements  regarding  use  and 
disposal.  The  treatment  works  would  be 
responsible  for  the  proper  use  of  its 
sludge  by  maintaining  appropriate 
sludge  quality,  and  specifying 
appropriate  application  r  ites  and  other 
management  practices  through 
agreements  with  the  users  (or  v\'ith 
contractors  who  have  agreements  with 
the  user).  As  stated  earlier,  the  Part  503 
regulations  can  be  enforced  directly 
against  any  user  or  disposer  regardless 
of  whether  the  user  or  disposer  has  a 
permit.  Records  of  these  agreements 
kept  by  tlie  treatment  works  would 
inform,  the  regulatory  agency  of  who  is 
using  the  sludge  and  vjhat  the 
requirements  are. 

While  EPA  Will  not  require  that 
recipients  of  sewage  sludge  for 
beneficial  reuse  on  land  obtain  a  permit, 
because  they  are  not  considered 
"treatment  works  treating  domestic 
sewage, '  many  States  currently  regulate 
sludge  by  permitting  the  site  where  the 
sludge  is  used  or  disposed.  As  long  as 
the  State  program  imposes  the  sludge 


quality  and  o'.h<jr  applicable  Part  503 
requirements  on  the  treatment  works 
through  Its  permit,  ensures  compliance 
with  the  technical  standards,  and  meets 
the  other  requirements  of  Part  123  or 
501,  a  State  program  taking  this 
approach  can  be  approved. 

Another  difficult  situation  for 
regulating  other  users  and  disposers  is 
where  the  sludge  is  distributed  and 
marketed.  For  example,  a  sludge 
compost  or  heat-dried  sludge  product 
may  be  sold  to  a  nursery  chain  where  it 
13  purchased  in  small  quantities  (in  bags 
or  bulk)  by  consumers  and  applied  to 
home  lawns  and  gardens.  While  these 
end  users  are  subject  to  the  technical 
sludge  standards,  as  a  practical  matter  it 
is  not  possible  or  desirable  to  regulate 
all  of  the  end  users  through  a  permit. 
Further,  EPA  seeks  to  encourage  such 
reuse  practices  where  appropriate.  The 
proposed  Part  503  regulations  recognize 
that  such  end  uses  cannot  be  directly 
controlled,  and  therefore  the 
contaminant  limits  for  sludge  products 
that  are  distributed  and  marketed  must 
generally  meet  higher  standards  of 
quality.  The  Part  503  regulations  also 
propose  that  labels  be  affixed  to  the 
product  or  leaflets  containing 
information  about  the  quality  of  the 
sludge  and  its  appropriate  uses 
accompany  the  product.  The  treatment 
works'  permit  would  require  that  the 
treatment  works'  sludge  meet  limits 
regarding  sludge  composition  and 
related  conditions,  and  that  the 
treatment  works  provide  information  to 
users  through  leaflets  or  labels 
accom.panymg  the  product  regarding 
appropriate  uses  of  its  sludge,  or  require. 
through  a  contact,  that  the  distributor 
provide  the  appropriate  labels  or 
leaCets.  The  user  of  the  product  would 
remain  responsible  for  complying  with 
the  instructions  provided  in  such  leaflets 
and  labels. 

In  addition  to  the  agreement  with  the 
generator  treatment  works  proposed  in 
Part  503,  the  Agency  may  also  regulate 
the  distributor  through  a  permit, 
particularly  a  distributor  who  accepts 
sludge  from  several  treatment  works 
and  prepares  it  to  be  sold,  possibly 
mixing  the  sludge  with  other  sludges  or 
other  matenals  when  producing 
products  to  be  marketed.  Where  such 
"distributor"  alters  the  sludge  quality,  it 
is  a  "treatment  works  treating  domestic 
sewage"  and  is  required  to  o'^tain  a 
permit.  Permitting  these  chstributors  is 
appropriate  for  three  reasons:  (1)  To 
more  effectively  ensure  that  relevant 
information  regarding  sludge  quality  and 
appropriate  uses  is  passed  on  to  the  end 
users:  (2)  to  ensure  that  the  quality  of 
the  end  product,  which  may  change  from 


that  of  the  sludge  as  a  result  of  mixing 
with  other  materials,  meets  Part  503 
requirements:  and  (3)  the  distributor 
may  be  located  in  a  different  State  or 
county  from  the  treatment  works,  where 
the  State  or  county  laws  are  more 
stringent  than  those  where  the  treatment 
works  is  located.  Again,  it  may  be 
appropriate  to  make  the  treatment 
works  and  the  distributor  co-permittees. 

In  response  to  comments  that  federal 
regulations  for  distributed  and  marketed 
sludge  preempt  local  law.  EPA  does  not 
feel  that  this  approach  would  be  m 
accordance  with  section  405.  which 
expressly  provides  that  the  decision  of 
the  appropriate  use  and  disposal  method 
is  a  local  one  (section  405(e))  or  with 
CWA  section  510.  which  provides  that 
States  are  free  to  set  more  stringent 
standards.  One  commenler  also  asked 
whether  a  sludge  distributor  would  be 
required  to  obtain  a  permit  in  every 
State  where  its  product  was  sold.  This  is 
not  a  requirement  under  today's  rules. 
However,  the  distributor  must  comply 
with  whatever  State  law  requires  for 
distribution  and/or  sale  of  sludge  or 
sludge  products  in  that  State. 

Today's  rule  gives  the  EPA  Regional 
Administrator  the  authority  to  designate 
a  user  or  disposer  as  a  "treatment  worka 
or  other  treatment  works  treating 
domestic  sewage  "  where  he  or  she 
deems  it  is  necessary  to  protect  public 
health  and  the  environment  from 
potential  adverse  effects  of  sewage 
sludge  pollutants  or  poor  practices,  or  to 
ensure  compliance  with  the  technical 
standards.  Thus,  the  permit  mechanism 
can  be  employed  to  help  guarantee  that 
sludge  will  be  used  or  disposed  of 
safely.  Making  the  authority 
discrefionary  enables  the  permit 
authority  to  take  this  approach  where 
warranted,  rather  than  imposing  a 
permit  requirement  on  all  sludge 
handlers,  which  EPA  believes  would  be 
unworkable  and  undesirable.  Where  the 
Regional  Administrator  finds  that  such 
designation  as  a  "treatment  works 
treating  domestic  sewage"  is  necessary, 
he  or  she  shall  notify  the  user/disposer, 
who  has  120  days  to  submit  a  permit 
application.  The  reasons  for  designating 
a  user  or  disposer  as  a  treatment  works 
should  be  stated  in  the  permit's 
supporting  documents,  such  as  the  fact 
sheet  or  statement  of  basis.  This 
designation  authority  applies  only  when 
EPA  is  responsible  for  administering  the 
sludge  program.  States  have  some 
flexibility  in  developing  appropriate   - 
means  of  regulating  users  and  disposers 
of  sewage  sludge. 

Note:  The  Part  503  standards  are 
independently  enforceable  even  if  no  permit 
is  issued. 
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In  summary',  iinder  toddv's  iijle,  m 
general  the  generator  treatment  works 
permit  is  the  pnmary  vehicle  for 
implementing  the  technical  standdrds 
However,  the  generator's  permit  may  be 
limited  in  some  circumstances  .Ml 
perm.its  issued  by  E?.\  (i.e.,  m 
unapproved  States)  to  POTWs  or  other 
treatment  works  treating  domestic 
sewage  would,  at  a  minimiUm,  contain 
conditions  as  to  sludge  quality,  including 
r.onitonng.  recordkeeping,  and  any 
ether  requirements  necessary  to  ensure 
that  concentrations  of  pollutants  in 
sewage  sludge  and  other  requirements 
concerning  sludge  composition  meet 
federal  standards,  including  inform.atior. 
as  to  agreements  with  the  recipients  of 
the  sludge.  In  the  case  of  incineration 
and  disposal  in  monofills.  the 
requirements  could  be  divided  between 
the  generator  treatm.ent  works'  and  the 
receiving  treatment  works'  permit.  In  the 
case  of  sludge  sent  to  a  MSWLF.  the 
generator  treatment  works  is 
responsible  for  sludge  quality  and  for 
sending  its  sludge  to  a  facility  which  is 
State-permitted  under  RCRA  Subtitle  D, 
The  landfill  operator  is  directly  subject 
to  RCR-A  Subtitle  D,  With  land 
application,  proper  use  by  recipients  of 
the  sludge  is  assured  through  contracts 
or  similar  mechanisms  between  the 
treatm.ent  works  and  contractors,  and 
between  contractors  and  the  user. 
Requirements  for  sludge  that  is 
distributed  and  marketed  are  generally 
more  stringent,  because  EPA.  through 
permits,  or  the  POTW,  through 
contracts,  cannot  effectivelv  control 
how  the  product  is  used.  The  generator 
treatment  works  is  responsible  for 
providing  information  as  to  appropriate 
uses;  the  user  is  responsible  for 
complying  with  the  instructions  in  the 
accGM.panymg  leaf.ets  or  labels.  In 
special  circumstances,  someone  who 
does  not  fit  within  the  definition  of 
"treatment  works  treating  domestic 
sewage"  may  be  desig.iatcd  as  a 
t.-eat.T.ent  works  and  required  to  obtain 
a  perm.it  for  its  sludge  use  or  disposal 
activities. 

With  regard  to  State  programs, 
today's  rule  requires  that  States:  (1)  At  a 
minimum,  prohibit  all  use  and  disposal 
of  sewage  sludge  that  does  not  comply 
with  federal  standards,  and  (2)  issue 
permits  to  POTWs  or  other  treatment 
works  treating  domestic  sewage  which. 
at  a  minimum,  require  the  p<  rmittee  to 
com.ply  with  applicable  Part  503 
requirements  regarding  sludge 
composition  and  requirements  for 
contracts  with  other  persons  handling 
the  sewage  sludge  m  the  case  of 
popiication  to  land  and  distribution  and 
marketing.  Today  s  rule  gives  flexibility 


to  the  States  to  devise  appropriate 
means  of  regulating  other  users  and 
disposers,  such  as  site  permits,  general 
permits,  rules  of  general  applicability. 
etc. 

E.  EPA 's  Authority  Under  Section 
405(d)(4)  of  the  CWA 

The  revisions  to  Part  122  promulgated 
today  codify  the  requirement  in  the  1987 
amendments  directing  the 
Administrator,  prior  to  the  promulgation 
of  the  technical  sludge  regulations  to 
"impose  conditions  in  permits  issued  to 
[POTWsJ  *  *  *  or  take  other  measures 
as  the  Administrator  deems  appropriate 
to  protect  public  health  and  the 
environment  from  any  adverse  effects 
which  may  occur  from  toxic  pollutants 
in  sludge."  This  provision  provides  the 
basis  for  EPA's  interim  sludge  permitting 
strategy,  discussed  elsewhere  in  this 
preamble. 

EPA  reads  section  405(d)(4)  also  to 
require  EPA  to  protect  public  health  and 
the  environment  after  promulgation  of 
the  Part  503  technical  standards 
including,  where  necessary,  the 
development  of  permit  conditions  to 
control  sludge  use  or  disposal  on  a  case- 
by-case  or  "best  professional  judgment" 
(BPJ)  basis.  This  is  in  addition  to  the 
requirement  to  impose  conditions  in 
NPDES  permits  that  implement  the 
requirements  of  Part  503  (the  technical 
standards)  and  applies  whenever  a 
technical  standard  in  Part  503  does  not 
address  a  particular  pollutant  or 
practice  which  EPA  determines  is  of 
concern.  Similarly,  section  405(d)(4) 
authorizes  imposition  of  interim  sludge 
requirements  in  permits  issued  to  non- 
POTWs  (e.g..  privately -owned  treatment 
works  treating  domestic  sewage,  sludge 
incinerators  unconnected  to  a  facility 
treating  domestic  sewage)  if  necessary 
to  protect  public  health  and  the 
environment  prior  to  the  promulgation  of 
applicable  Part  503  requirements. 

In  sum.  in  section  405(d)(4)  Congress 
requires  EPA  to  take  action  now  to 
protect  the  environment  and  to  utilize 
whatever  mechanism  is  necessary, 
including  the  issuance  of  permits,  to 
effect  this  protection.  In  the  preamble  to 
the  proposed  rule.  EPA  solicited 
comments  on  whether,  pursuant  to 
Section  405(d)(4),  it  should  also  write 
permit  limits  on  a  case-by-case,  best 
professional  judgment  basis  when  an 
applicable  Part  503  standard  is  outdated 
and  therefore  may  no  longer  be 
adequately  protective.  This  would 
enable  EPA  to  use  new  information  to 
write  limits  that  implement  the  statutory 
standard  without  waiting  until  the 
completion  of  a  new  technical 
rulemaking,  which  can  take  several 
years  to  develop  and  finalize. 


Numerous  commenters.  including 
States.  POTWs.  industries,  and  an 
environmental  group,  commented  on 
various  aspects  of  EPA's  authority  under 
section  405(d)(4).  The  main  topics 
addressed  in  the  comments  included:  (H 
Appropriateness  of  writing  BPJ  sludge 
permit  conditions  in  the  absence  of 
promulgated  technical  standards;  (2) 
appropriate  scope  of  BPJ  conditions;  (3) 
the  status  and  effect  of  interim,  BPJ 
sludge  limits  when  an  applicable  Part 
503  standard  is  promulgated;  and  (4) 
using  BPJ  limits  in  lieu  of  an  applicable, 
but  outdated.  Part  503  standard. 

Two  commenters  expressed  general 
support,  based  on  the  statutory 
language,  for  writing  BPJ  sludge  pfrmit 
conditions  in  the  absence  of  applicable 
Part  503  standards.  Another  commenter, 
however,  said  there  was  no  need  for 
such  broad  authority  and  that  relying  on 
the  technical  standards  should  be 
sufficient.  Relying  solely  on  the 
technical  standards  would  ignore  the 
language  in  section  405(d)(4)  which 
provides  for  the  development  of  permit 
conditions  or  other  appropriate 
measures  to  prevent  possible  adverse 
effects  of  toxic  pollutants  in  sewage 
sludge  "prior  to"  the  promulgation  of 
technical  standards.  'The  legislative 
history  also  refutes  the  position  that 
reliance  on  technical  standards  is 
sufficient  by  indicating  that  EPA's  BPJ 
authority  applies  after  promulgation  of 
the  Tirst  round  of  technical  standards. 
Conf.  Rep.  No.  99-1004.  99th  Cong  ,  2d 
Sess.  at  160  (1986).  Today's  final  rule 
merely  codifies  in  §  122.1(b)(3)  and 
§  122.44(b)(2)  the  authority  granted  by 
section  405(d)(4)  to  develop  "interim" 
conditions  and  does  not  require 
individually  developed  sludge 
conditions  in  every  NPDES  permit. 
When  such  limits  might  be  needed  is 
generally  a  case-by-case  determination. 
EPA  has.  however,  published  guidance 
and  policy  which  explains  how  EPA  is 
implementing  section  405(d)(4).  (See 
above  discussion  about  EPA's  Interim 
Implementation  Strategy  in  section 
III.CI 

One  commenter  opposed  the  use  of 
BPJ  limits  unless  there  would  be  an 
"opportunity  for  standard  correction 
that  is  not  preempted  by  anti- 
backsliding  provisions."  Under  EPA's 
interim  program  and  today's  final  rule, 
the  basis  for  BPJ  limits  must  be 
explained  in  the  fact  sheet  that 
accompanies  the  draft  permit.  As  with 
other  permit  terms,  BPJ  limits  are  subject 
to  administrative  and  judicial  review. 
Finally,  as  explained  below  in  section 
V.F.2.  the  "anti-backsliding"  provisions 
m  the  NPDES  program  do  not  apply  to 
interim  sludge  limits.  Therefore,  tne 


concerns  of  the  con^.menters  in  this 
regard  are  inappropriate. 

Some  commenters  disagreed  with 
EPA's  interpretation  of  the  proper  scope 
of  BPJ  limits.  One  commenter  stated  that 
EPA's  authority  under  section  405[d)(4) 
encompasses  only  "Lest  management 
■  practices"  (BMP)  cond.tions.  not  limits 
on  toxic  pollutants  in  sludge.  The 
commenter  offered  several  arguments  to 
support  this  interpretation;  Congress 
used  the  words  "conditions  "  in  section 
405(d](4)  rather  than  "limits."  a 
distinction  maintained  throughout  the 
Act;  Congress  did  not  intend  imposition 
of  toxic  limits  prior  to  the  careful 
evaluation  required  to  develop  such 
limits  through  rulemaking  (i  e..  such 
limits  would  be  contrary  to  the 
regulatory  scheme  of  the  Act);  and 
im.posing  toxic  limits  now  could 
potentially  upset  the  balance  between 
environmental  and  economic  concerns 
by  requiring  capital  expenditures  that 
may  not  be  necessary  to  meet 
subsequently  promulgated  technical 
standards.  In  contrast,  another 
commenter  said  that  EPA  could  develop 
BPJ  limits  only  for  those  pollutants 
identified  pursuant  to  section  405(dll2) 
for  POTWs  prior  to  the  adoption  of  final 
regulations  under  section  405(d)(2). 

EP.A  disagrees  that  Congress  intended 
the  authority  under  section  405tdi(4)  to 
be  so  precisely  limited  as  suggested  by 
commenters,  Thtre  i?  no  significance  to 
the  use  of  the  words  "conditions"  rather 
than  "limits"  in  describing  EPA's 
authority  w:th  regard  to  the  contents  of 
permits.  "Conditions"  is  a  generic  term 
that  refers  to  a  broad  range  of 
requirements,  including  numeric  limits 
on  sludge  quality  and  best  management 
practices,  imposed  on  permittees 
through  the  term.s  of  a  permit.  The 
legislative  history  supports  this  broad 
interpretation.  The  conference  report  on 
the  1987  amendments  explains  that  "the 
conference  substitute  directs  the  Agency 
to  impose  conditions  in  individual  402 
permits  incorporating  criteria  and 
limitations  on  sludge  or  use  or  disposal 
or  take  other  appropriate  measures  to 
protect  public  health  and  the 
environment.  *  *  *  until  ihs  Agency 
implements  the  regulations  required  by 
paragraph  (2;."  Conf  Pep.  No.  99-1004, 
99th  Cong..  2d  Sess.  at  160  (1986)  One 
reason  for  this  provision  was  "*  *  • 
recognition  of  the  fact  that  some 
compliance  deadlines  for  toxic 
contaminants  in  the  second  phase  of 
regulation  may  extend  to  late  1989. 
•  *  "'/ci'.  at  159.  While  this  supports 
Congressional  intent  to  authorize  permit 
conditions  addressing  pollutants 
identified  pursuant  to  section  405(d)(2). 
it  does  not  support  the  argument  that 


only  those  pollutants  that  have  been 
identified  could  be  hmited  by  "interim" 
conditions  in  permits  or  other 
appropriate  measures. 

EPA's  interpretation  of  section 
405(d)(4)  is  consistent  with  the 
regulatory  scheme  as  explained  in  the 
legislative  history.  Still.  EPA  is  sensitive 
to  the  problems  that  may  arise  if 
"interim"  conditions  significantly  differ 
from  those  that  will  be  required  by  the 
technical  regulations.  Thus,  in 
developing  its  interim  permitting 
strategy  the  Agency  has  sought  to  adopt 
approaches  which  are  consistent  with 
the  anticipated  direction  of  the  technical 
standards.  In  addition,  a  primary 
emphasis  of  the  interim  strategy  will  be 
ensuring  compliance  with  existing 
federal  requirements,  such  as  40  CFR 
Part  257.  Generally,  additional  hmits 
will  be  required  only  for  POTWs  with 
known  or  suspected  sludge  use  or 
disposal  problems.  The 
recommendations  for  additional  limits 
are  based  on  existing  federal  guidance 
and  State  requirements,  and  consist  in 
m.ost  cases  of  best  management 
practices,  rather  than  numerical  limits. 
Ei'A  has  adopted  this  approach  in 
recognition  that  such  measures  are 
interim  only.  EPA's  primary  objective 
under  section  405(d)(4)  remains  the 
protection  of  public  health  and  the 
environment. 

In  a  similar  challenge  to  the  scope  of 
EPA's  authority  under  section  405(d)(4), 
one  commenter  argued  that  the  statutory 
deadlines  in  section  405(d)(2)  mean  that 
Congress  intended  the  authority  under 
section  405(d)(4)  to  expire  by  August 
1988  (the  statutory  deadline  for 
compliance  with  the  first  round  of 
technical  standards)  and  that  EPA's 
interpretation  of  section  405(d)(4)  as  a 
continuing  grant  of  authority  "to  further 
delay  development  of  this  program"  is 
contrary  to  Congressional  intent. 

This  argument  is  without  merit. 
Nothing  in  the  statute  or  legislative 
history  suggests  that  EPA's  authority 
under  section  405(d)(4)  expires  by  a  date 
certain.  (In  contrast,  the  statute  clearly 
states  that  authority  to  approve  removal 
credits  expires  by  August  1987,  the 
deadline  for  promulgating  the  first  round 
of  technical  standards.)  Congress  is 
undeniably  impatient  for  promulgation 
of  comprehensive  sludge  technical 
standards  because  of  the  potential 
environmental  and  public  health 
impacts  of  disposing  of  contaminated 
sewage  sludge.  Congress'  impatience 
and  the  focus  of  its  concern  are  reflected 
in  its  decision  to  require  interim 
measures  in  section  405(d)(4).  To 
interpret  EPA's  authority  under  section 
405(d)(4)  to  expire  by  a  certain  date 


regardless  of  the  status  of  the  technical 
standards  totally  ignores  the  purpose  of 
interim  limits  to  protect  public  health 
and  the  environment.  Indeed  this 
purpose,  together  with  a  statutory 
requirement  to  continually  review, 
revise,  and  develop  additional  technical 
standards  even  after  promulgation  of  the 
second  round  of  regulations,  argue  for  a 
continuing  responsibility  to  impose 
interim  conditions  in  the  absence  of 
technical  regulations. 

EPA  received  mixed  comments  on 
whether  BPJ  limits  would  be  appropriate 
as  substitutes  for  applicable  technical 
regulations  when  those  regulations  were 
outdated  and  no  longer  were  sufficient 
to  protect  public  health  and  the 
environment.  States,  a  POTW,  and  an 
environmental  group  all  supported  the 
general  concept  of  using  BPJ  in  lieu  of  an 
applicable,  but  outdated.  Part  503 
standard.  Most  commenters,  however, 
expressed  reservations  or  conditions, 
sometimes  contradictory,  as  to  the 
appropriate  authority  for  taking  such 
action.  For  example,  two  commenters 
said  States  should  have  the  authority  to 
supplant  Part  503  standards  to  take  into 
account  local  conditions  or  needs,  while 
two  other  commenters  (also  Slates)  said 
EPA  must  carefully  control  BPJ  authority 
in  this  situation  to  avoid  confusion, 
inconsistent  application,  and  immediate 
State  imposition  of  alternate  BPj  hmits 
upon  promulgation  of  Part  503.  Several 
supported  this  option  only  if  the 
alternate  standards  would  be  subject  to 
scientific  review  in  addition  to  public 
review.  One  commenter  said  alternate 
limits  that  were  less  stringent  than 
existing  Part  503  regulations  should  also 
be  available.  On  the  other  hand,  three 
commenters,  all  regulated  parties, 
opposed  the  use  of  BPJ  limits  in  lieu  of 
Part  503  standards  as  contrary  to  the 
scheme  under  the  CWA  for 
promulgating  and  regularly  updating  the 
technical  standards. 

Technical  standards  may  become 
outdated.  However,  as  noted  by  even 
the  supporters  of  a  broad  BPJ  authority, 
determining  when  a  standard  has 
become  outdated  and  therefore  not 
sufficiently  protective  of  public  health 
and  the  environment  for  any  particular 
pollutant  would  be  difficult.  Moreover, 
the  statute  contemplates  regular 
updating  of  the  technical  standards, 
through  promulgation  of  new 
regulations,  and  requires  EPA  to  see  that 
accurate,  up-to-date  standards  are  in 
place.  This  scheme,  and  the  integrity  of 
existing  technical  standards,  could  be 
undermined  by  the  use  of  BPJ  limits  to 
supplant  regulations  promulgated 
according  to  the  Act's  requirements.  In 
any  event,  the  potential  need  for  interim 
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limits  in  lieu  of    outddted"  regulations  is 
rri<iny  years  away  For  these  rensons, 
today's  rule  does  not  provide  for  the 
dt  vtiopment  of  BP]  standards  in  lieu  of 
an  existing  Part  503  standard.  (Note, 
however,  that  F.P.A  can  develop  BPJ 
l:m:ts  for  pollutants,  management 
practices,  etc..  which  are  not  regulated 
by  the  Part  503  standards  applicable  to 
the  use  or  disposal  method  used  by  the 
permittee.) 

F  Permitting  Requirements  (Part  122) 

1  General 

Pnrt  122  establishes  the  essential 

requirements  for  N'PDES  peimits  issued 
puisuant  to  section  402  of  the  Act  by 
FP.'\  or  an  approved  State.  It  establishes 
the  scope  of  the  N'PDES  permit  program, 
gpnt-ral  requiren:ients  governing  the 
iuirr.inistr<ition  of  the  program. 
application  requirements,  required 
pe.'mit  conditions,  and  permissible 
causes  for  modifying  or  terminating 
NPDF.S  permits  Before  today's  final 
rule,  those  regulations  specifically 
addressed  sludge  requirements  for 
N'PDES  permittees  in  a  very  limited  way. 
The  N'PDES  regulations  provided  that 
sludge  ma\  not  be  discharged  to  waters 
of  the  United  States  and  more  generally 
required  tliat  .\TDES  permits  contain 
any  conditions  required  by  section  405 
of  the  .\rt  regarding  the  disposal  of 
sewage  sludge  from  POTW's 
1 5  i:2,44[or).  Part  124  contains  the 
procedural  reqi-irements  for  issuing 
NF^DES  permits  and  similarly  lacked 
specific  provisions  for  sludge. 

The  WQA  of  1987  requires  that  the 
Part  503  technical  sludge  regulations  be 
implem.ented  through  permits  and 
designates  NTDES  permits  as  the 
primary  implementation  mechanism, 
unless  the  Part  503  requirements  are 
implemented  through  permits  issued 
under  other  Federal  programs  (Subtitle 
C  of  RCRA,  Part  C  of  the  Safe  Drinking 
Water  Act,  MPRSA.  or  the  Clean  Air 
Act)  or  State  programs  approved 
pursuant  to  section  405(f)-  See  section 
405(f](l)  Accordingly,  today's  final  rule 
amends  Part  122  to  establish 
requirements  for  including  in  N'PDES 
permits  any  terms  and  conditions 
necessary  to  implem.cnt  the  sludge 
standards  in  Part  503  as  wtfll  as  any 
others  which  may  be  necessary  to 
protect  human  health  and  the 
f  nvironment  pursuant  to  section 
405!di(41 

In  addition,  EPA  is  amending  Parts 
122  and  124  to  make  the  permitting 
program  established  under  those  parts 
the  vehicle  for  EPA  issuance  of  "sludge- 
only"  perm.its  under  section  405(0(2)  of 
the  CWA.  That  section  authonzes  Fi'A 
to  issue  permits  which  implcm.ent  the 


sludge  technical  standards  to  any 
treatment  works  that  treats  domestic 
sewage  where  the  treatment  works  is 
not  otherwise  subject  to  NPDF.S  and  is 
not  subject  to  sludlge  requirements  that 
implement  section  405  contained  in 
other  Federal  permits  or  permits  issued 
under  an  approved  State  program.  A 
treatment  works  that  applies  its  effluent 
to  land  or  uses  an  evaporation  pond 
rather  than  discharging  it  to  surface 
waters  is  an  example  of  a  treatment 
works  that  might  be  a  "sludge-only" 
facility.  Here,  although  the  treatment 
works  would  not  need  an  NPDES  permit 
for  surface  water  discharges,  it  may  be  a 
"treatment  works  treating  domestic 
sewage"  under  section  405(f)  and  thus 
would  require  a  permit  under  the  final 
rule. 

The  revisions  to  Parts  122  and  124 
promulgated  today  apply  to  all  NPDES 
permits  for  treatment  works  treating 
domestic  sewage  which  are  issued  by 
EPA  and  by  States  which  choose  to 
administer  an  approved  sludge 
management  program  as  part  of  their 
NPDES  programs.  These  revised 
permitting  requirements  and  procedures 
are  also  the  basis  for  the  permit 
requirements  that  must  be  followed  by 
States  which  choose  to  administer  an 
approved  sludge  program  independently 
from  an  NTDES  program,  i.e.,  under  Part 
501.  Part  501  separately  lists  the  permit 
requirements  and  procedures  applicable 
to  non-NPDES  State  programs.  The 
discussion  of  comments  and  changes 
from  the  proposed  rule  relating  to  those 
requirements,  however,  are  included  in 
the  discussion  below  on  specific 
revisions  to  Parts  122  and  124. 

2.  Specific  Revisions 

Purpose  and  Scope.  Several  revisions 
§122.1  reflect  the  expanded  scope  of 
the  NTDES  program  to  include 
requirements  for  sludge  use  and 
disposal  pursuant  to  section  405  of  the 
CWA.  These  include:  updating  the 
citation  for  the  Clean  Water  Act  in 
§  122.1(a)(1)  to  include  Pub.  L.  100-4,  the 
Water  Quality  Act  of  1987;  adding  a  new 
paragraph  (a)(3)  which  states  that  the 
permit  program  established  under  Part 
122  applies  to  the  use  and  disposal  of 
sewage  sludge  by  owners  or  operators 
of  any  treatment  works  treating 
domestic  sewage  (whether  or  not  they 
would  otherwise  be  required  to  obtain 
an  NPDES  discharge  permit)  unless  all 
requirements  implementing  section 
405(d)  regulations  have  been  included  in 
a  permit  issued  under  one  of  the  Federal 
permit  programs  listed  in  section 
405(f)(1)  or  an  approved  State  program; 
in  paragraph  (d)(2),  adding  the  Part  503 
technical  sludge  regulations  to  the  list  of 
separate  regulations  which  the  NPDES 


permit  program  is  designed  to 
implement:  including  in  paragraph  (g) 
the  provisions  from  the  amended  section 
405  that  address  the  inclusion  of  sludge 
conditions  in  NPDES  and  "sludge-only" 
permits  and  the  authority  for  approved 
State  programs  under  section  405(ri, 

S'.iidge-only  facilities.  Today's  final 
rule  expands  the  scope  of  Part  122  to 
cover  "sludge-only"  permits  (§  122.1) 
and  to  indicate  where  the  requirements 
for  "sludge-only"  permits  differ  from  the 
requirements  applicable  to  other  NPDES 
permittees  (e.g..  §  122.211c)|2)). 
specifving  when  a  "sludge-onlv"  f.icility 
would  have  to  apply;  §  122.21(d)(3)(ii). " 
specifying  the  information  a  "sludge- 
only"  facility  must  submit  with  its 
application;  §  122.44(j)(2),  requirement 
for  pretreatm.ent  programs  when 
necessary  to  assure  compliance  with 
Section  405  requirements).  No  one 
commented  on  the  proposed  revisions  to 
specify  requirements  applicable  only  to 
"sludge-only"  facilities;  accordingly, 
they  will  be  promulgated  as  proposed. 
The  general  requirements  applicable  to 
NPDES  permittees  would  also  apply  to 
"sludge-only"  permittees  except  where 
the  requirements,  by  their  own  terms, 
apply  only  to  discharges  to  surface 
waters.  Comments  on  expanding  the 
NPDES  permit  program  to  incorporate  a 
program  for  regulating  sludge  use  and 
disposal  are  discussed  in  Section  V.C. 
above. 

By  definition,  "sludge-only  facilities" 
are  unique  to  an  EPA-administered 
sludge  program,  i.e.  they  are  facilities 
not  covered  by  an  approved  State 
sludge  management  program.  There  is 
some  confusion  on  this  point.  One  State 
read  the  proposed  rule  to  mean  that  it 
would  have  to  establish  an  NPDES 
program  for  purposes  of  regulating 
facilities  that  apply  their  effluent  to  land 
rather  than  regulating  these  facilities 
through  an  existing  non-NPDES 
program.  That  is  not  the  case.  Although 
the  State  sludge  program  will  apply  to 
all  "treatment  works  treating  domestic 
sewage" — those  that  currently  are 
subject  to  Nl'DES  permits  as  well  as 
those  that  are  not  (e.g.,  non-discharging 
facilities) — the  State  may  continue  to 
regulate  the  non-dischargers  through  an 
existing  non-NPDES  program  as  long  as 
it  meets  the  requirements  of  Part  501. 
"Sludge-only  facilities"  will  have  the 
same  requirements  as  other  "treatment 
works  treating  domestic  sewage":  the 
only  difference  is  that  with  the  "sludge- 
only  facilities"  the  sludge  requirements 
are  not  being  implemented  through  an 
existing  permit  issued  under  another 
program.  Therefore,  a  State  may 
continue  to  regulate,  through  a  program 
approved  under  Part  501.  those  facilities 


which  would  be  considered  "sludge-only 
facilities"  if  EP.^  were  the  permit- 
issuance  authority.  In  fact,  to  be 
approved  under  Part  501,  the  State  must 
regulate  all  POPA  s  and  other  treatment 
works  treating  domestic  sewage, 
regardless  of  whether  these  facilities 
have  surface  water  discharges. 

In  response  to  comments,  today's  final 
rule  includes  several  editorial  changes 
to  the  definition  of  "sludge-only 
facility,"  First,  the  final  definition  refers 
to  the  defined  term  "treatment  works 
treating  domestic  sewage"  to  clarify  that 
only  those  facilities  which  fall  within 
that  definition  can  be  "sludge-only 
facilities."  Second,  the  final  definition 
deletes  reference  to  the  term  "sludge  use 
or  disposal  practices."  Commenters 
erroneously  interpreted  this  reference  to 
mean  that,  for  example,  access  points  to 
the  collection  system,  septic  tanks, 
farmers,  and  homeowners  would  be 
included  within  the  definition  of 
"sludge-only  facility"  and  thus  would  be 
required  to  obtain  a  permit.  This  is  not 
EPA's  intent  and  therefore  the  phrase 
has  been  eliminated.  Instead,  the 
definition  now  refers  to  "sludge  use  or 
disposal  methodfs)  '  '  *  subject  to 
regulations  promulgated  pursuant  to 
section  405(d)  of  the  CW.'\."  This  means 
only  those  treatment  works  whose  use 
or  disposal  methods  are  regulated  by 
Part  503  are  included  in  the  definition  of 
"sludge-only  facility." 

Permit  as  a  shield.  Consistent  with 
the  language  in  section  402(k)  of  the  Act 
and  the  1987  amendments  to  section  405, 
EPA  proposed  to  amend  §  122.5,  the 
"permit  as  a  shield"  provision,  to 
exclude  section  4051  ti)  from  the  scape  of 
that  provision.  Thus,  under  the  proposed 
revision  to  §  122,5,  compliance  with  a 
permit  would  not  necessarily  constitute 
compliance  with  section  405(d).  The 
proposed  rule  retained  "permit  as  a 
shield"  coverage  for  section  405  [a)-(b) 
because  those  sections  concern  EPA's 
authority  to  require  NPDES  permits  and 
establish  effluent  limitations  for 
disposal  of  sewage  sludge  to  surface 
waters  to  the  same  extent  as  for  other 
pollutant  discharges  regulated  through 
NTDES  permits,  and  thus  were 
unaffected  by  the  1987  amendments  to 
Section  405. 

At  the  same  time.  EPA  explained  that 
it  did  not  read  the  CWA  to  prohibit 
limited  protection  for  permittees  who 
comply  with  their  permit  in  certain 
situations.  Accordingly,  it  solicited 
comments  on  two  alternative  ways  to 
provide  some  protection  to  permittees 
from  enforcement  actions  when  they  are 
in  compliance  with  perm.it  conditions 
designed  to  implement  a  Part  503  (i.e, 
section  405(d))  standard.  One  suggested 


approach  was  to  adopt  a  limited 
affirmative  defense  which  a  permittee 
could  assert  in  an  enforcement  action  if 
it  were  in  comphance  with  a  permit 
condition  developed  to  implement  the 
Part  503  standard  allegedly  violated. 
The  defense  would  not  be  available  if 
the  permit  did  not  address  the 
requirement  allegedly  violated  or  for 
compliance  with  interim  Hmits 
developed  on  a  caseby-case  basis 
pursuant  to  section  405(d)(4)  if  the 
pollutant  or  other  parameter  in  question 
were  subject  to  a  subsequently- 
promulgated  requirement  in  Part  503 
that  addressed  that  pollutant  or 
parameter.  Under  the  second  proposed 
approach,  EPA  would  promulgate  a 
regulation  that  deemed  permit 
conditions  which  implement  particular 
Part  503  standards  to  be  Part  503 
standards.  Under  this  option, 
compliance  with  those  permit  conditions 
would  be  compliance  with  Part  503  and 
hence,  compliance  with  section  405(d) 
requirements.  The  reasoning  behind 
both  approaches  was  that:  (1)  It  would 
be  unfair  to  subject  a  permittee  to  an 
enforcement  action  for  a  violation  of 
section  405  when  the  permittee  was  in 
compliance  with  permit  terms 
specifically  designed  to  implement  the 
Part  503  standard  allegedly  violated; 
and  (2)  providing  protection  to  the 
permittee  in  this  case  reinforces  the 
integrity  of  the  permitting  system  and 
acknowledges  the  permittee's  good  faith 
efforts  to  comply  w  ith  the  section  405(d} 
regulations  by  complying  v«th  its 
permit. 

Several  commenters  took  issue  with 
EPA's  interpretation  of  the  section 
402fk)  and  its  applicability  to  section 
405(d)  standards.  The  one  commenter 
who  objected  to  EPA's  "limited 
affirmative  defense  approach"  asserted 
that  providing  such  protection  would  be 
a  blatant  circumvention  of 
Congressional  intent.  Instead,  the 
commenter  argued.  EPA  should  rely  on 
its  enforcement  discretion  in  appropriate 
situations.  .At  the  other  extreme,  several 
commenters  asserted  that  section  402(k) 
of  the  CWA  does  include  section  405(d), 
i.e.,  tlie  proposed  revision  to  §  122.5, 
which  would  delete  permit  as  a  shield 
protection  for  section  405(d),  was 
unnecessary  and  unauthorized.  In 
support  of  this  position,  these 
commenters  argued  that:  failure  to 
revise  section  402(k)  was  an  oversight  or 
was  unnecessary  because  section  405 
already  falls  within  the  scope  of  section 
402(k)  via  §  122.5;  section  405(a)-(c) 
make  section  402  procedures  and 
requirem.ents  applicable  with  equal 
force  to  permits  issued  under  section 
405:  if  Congress  had  intended  to  exclude 


section  405(d)  from  section  4i»2(k) 
protection  it  would  have  done  so 
explicitly  (as  in  the  case  of  section 
307(a));  the  Agency's  interpretation  is 
contrary  to  Congressional  intent  that 
section  402(k)  was  designed  to  assure 
that  mere  promulgation  of  limitations 
will  not  subject  a  permittee  to 
prosecution  until  limitations  are  made 
conditions  of  a  permit;  and  the 
Administrator  has  ample  authority  to 
reopen  permits  if  necessary  to  protect 
public  health  and  the  environment. 

EPA  disagrees  that  the  CWA 
proscribes  one  position  or  the  other. 
Congress  created  an  ambiguous 
situation  by  not  revising  section  402(k) 
to  give  the  same  "permit-as-a-shield" 
protection  for  compliance  with  permits 
which  implement  section  405(d) 
standards  as  it  did  for  other  standards 
under  the  CWA.  but  at  the  same  time 
requiring  that  section  405(d)  be 
implemented  through  permits,  including 
section  402  permits.  The  statute  also 
requires,  without  exception,  compliance 
with  regulations  promulgated  pursuant 
to  section  405(d)  within  one  year  after 
promulgation  of  the  regulations,  whether 
or  not  the  standards  have  been  included 
in  a  permit,  and  Congress  clearly 
intended  that  the  regulations  be  directly 
enforceable.  Conf.  Rep.  No.  9»-1004, 
99th  Cong.  2d  Sess.,  printed  in  132  Cong. 
Rec.  H10577  (October  15,  l986).  The  fact 
that  section  402(k)  does  not  specifically 
exclude  section  405(d)  from  its  scope  as 
it  excludes  section  307(a)  adds  to  this 
ambiguity.  EPA  therefore  must  use  its 
judgment  in  determining  which  course 
can  best  further  Congressional  goals.  In 
this  case,  EPA  has  determined  that 
those  goals  can  best  be  served  by  , 
promulgating  a  regulation  that  protects  a 
permittee  who  complies  with  a  Part  503 
standard  in  the  limited  circumstances 
described  above  under  the  first 
proposed  alternative.  Further.  EPA 
beheves  that  such  protection  is 
warranted  in  the  case  of  citizen  suits 
brought  under  Section  505  of  the  CWA 
as  well  as  for  EPA  enforcement  actions. 
Therefore,  it  is  necessary  to  establish 
this  protection  for  permittees  in  the 
regulations,  rather  than  by  exercising 
enforcement  discretion.  Today's  rule  is 
consistent  with  the  CWA  because  it 
does  not  protect  against  liability  for  a 
failure  to  comply  with  the  statutory 
deadhne  (i.e..  compliance  with  interim 
permit  hmits  would  not  insulate  a 
permittee  from  liability  for  failing  to 
comply  with  Part  503  standards  by  the 
statutory  deadline). 

Despite  disagreements  about  the 
rationale  for  and  appropriate  scope  of 
protection,  commenters  overwhelmingly 
supported  the  general  concept  of 
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prf)\i'iing  protection  asainst 
pnforcement  to  a  permittee  who 
coTiplies  with  Its  permit  for  the  reasons 
slated  :n  the  preamble  to  the  proposed 
rule.  Both  alternatives  discussed  above 
rereived  approximately  the  same 
amount  of  support,  ahhoush  commenters 
jj(  n^rally  did  not  explain  why  they 
preferred  one  over  the  other  One 
commenter  sugjjested  that  the  need  to 
provide  such  proterttjn  could  be 
a. oided  by  making  the  Part  503 
standards  advisory  Ruidance  rather  than 
binding  regulation,  This  alternative  is 
no'  available  under  the  CWA  because 
the  statute  clearly  requires  that  the  Part 
r)')3  standards  be  in  the  form  of 
rcHi'ld'ions  and  that  those  regulations  be 
cii.-ectly  enforceable. 

In  today's  final  rule.  EPA  is 
promulgating  the  first  alternative,  which 
pst.iblishes  an  affirmative  defense  to  an 
(.nforcem.ent  action  fur  violating  the  Part 
,503  regulations  'i  e  .  section  405(d)) 
based  on  compliance  with  permit 
conditions  designed  to  iniplem.ent  a 
particular  Part  503  standard,  EP.^  chose 
this  approach  rather  than  the  second 
alternative,  because  the  affirmative 
defense  approach  is  more  tailored  to  the 
rarrow  purpose  of  protecting  permittees 
who  are  in  good  faith  compliance  with 
thfiir  permi's  against  enforcement 
ac'LDHS  The  second  proposed  approach 
r.ould  have  b'-en  read  more  broadly  to 
establish  an  alternative  standard-setting 
rr.pchanism. 

Permittees  may  assort  the  affirmative 
d'-fense  only  in  lim.i'ed  circumstances.  It 
uould  apply  when  the  permittee  can 
dem.or.strate  compliance  v.-ith  a  permit 
condition  that  was  developed  to 
implement  a  particular  Part  503 
standard.  One  commenter  said  that  the 
d"f?nsp  should  cover  both  permitted 
.;nd  unpermitted  conditions  (covered  by 
Part  503)  to  avoid  confusion  and 
f-'jstration  for  the  permittee  and 
Agency  EPA  agrees  as  long  as  the 
■  unpermitted  condition"  is  addressed  in 
the  applicable  Part  303  standard  and  the 
perT..itee  can  demon.strate  that  it  was 
not  lim.ited  in  the  perm.it  because  it  was 
deterrr.med  not  to  be  of  concern  (e.g.. 
•h.-ough  documentation  in  the  fact 
shee'l  The  defense  would  not  apply. 
however,  where  a  Part  503  standard  is 
not  included  in  the  permit  because  the 
permittee  failed  to  submit  all  relevant 
i.-formation  requested  during  the 
application  process  or  pursuant  to  its 
duty  lo  update  or  supply  missing 
inform.ation  Com.pliance  with  permit 
co.^ditions  implementing  Part  503 
standards  is  not  a  blanket  shield, 
h.owover.  Compliance  with  permit 
(  or,di';ons  'mplementmg  Part  503 
b'.iP.'itii  is  that  apply  to  one  disposal 


Federal  Register  /  \  oi.  54.  No.  83  /  Tuesday.  May  2.  1989  /  Rules  and  Regulations  18737 


option  would  not  be  a  defense  to  an 
action  based  on  violating  standards 
applicable  to  another  disposal  option. 
Likewise,  it  would  not  protect  the 
permittee  from  liability  for  complying 
with  subsequently  promulgated  or 
revised  Part  503  standards  applicable  to 
the  permittee's  sludge  use  or  disposal 
practices.  Providing  a  defense  in  this 
situation  would  be  contrary  to  the 
statutory  deadlines  in  section  405(d)(2) 
for  complying  with  the  technical 
standards. 

Under  today's  rule,  compliance  with 
interim  limits  developed  on  a  case-by- 
case  basis  pursuant  to  section  405(d)(4) 
of  the  Act  would  not  shield  the 
permittee  from  an  enforcement  action 
for  violating  a  subsequently 
promulgated  Part  503  standard  that  was 
more  stringent  or  broader  than  the 
interim  limit.  A  few  commenters 
specifically  suggested  that  any  defense 
should  apply  in  this  situation.  Other 
commenters  similarly  argued  that 
interim  limits  should  protect  a  permittee 
from  permit  modifications  to  implement 
a  Part  503  standard  promulgated  after 
permit  Issuance.  For  example,  one  State 
said  that  such  protection  is  necessary 
because  State  law  prohibits  permit 
modification  for  ten  years.  Here  again, 
providing  a  defense  based  on 
compliance  with  interim  limits  would  be 
contrary  to  the  statutory  deadlines  for 
complying  with  the  technical  standards 
in  section  405(d)(2).  (Note  also  that  a 
ten-year  permit  is  contrary  to  today's 
final  rule.  See  §  122.46  and 
§  501.15(a)(5).)  It  is  also  important  to 
note  that  today's  final  rule  creates  an 
affirmative  defense  to  enforcement 
actions.  It  does  not  create  a  bar  to 
permit  modification  for  cause.  Today's 
final  rule  has  been  revised  to 
specifically  provide  for  reopening  and 
modifying  permits  to  incorporate  Part 
503  standards  which  are  promulgated 
after  permit  issuance. 

One  commenter  argued  that 
compliance  with  the  permit  should  be  a 
complete  defense  for  each  pollutant 
limited  in  the  permit  for  all  pathways  of 
exposure  including  those  regulated 
under  other  laws;  otherwise  excessive 
and  unnecessary  burdens  would  be 
imposed  on  small  entities  and  their 
ability  to  compete,  especially  if  liability 
reaches  small  entities  like  landscapers 
and  garden  shops.  Limiting  liability  in 
this  way  is  not  possible  since  the  CWA 
does  not  give  EPA  the  authority  to 
preclude  liability  under,  or  preempt, 
other  laws  (Federal.  State,  or  local).  [See 
sections  405(d)(5)  and  510  of  the  CWA.) 
Any  additional  liability  imposed  on 
small  entities  has  been  imposed  by  the 
other  statutes  referred  to  by  the 


commenter.  not  by  these  regulations.  In 
fact,  today's  final  rule  creates  a  defense 
to  liability  (to  the  extent  authorized  by 
the  CWA)  when  there  has  been  good 
faith  compliance  by  a  permittee. 
Therefore,  EPA  disagrees  that  today's 
rule  places  an  unnecessary,  excessive, 
or  unfair  burden  on  small  entities. 

The  affirmative  defense  created  today 
applies  only  to  a  permittee's  liability 
under  the  CW.'\  (i,e.,  enforcement 
actions  brought  under  Federal  law).  As 
noted  above,  EPA  cannot  in  these 
regiilations  pro\ide  defenses  to  liability 
imposed  under  other  laws,  particularly 
State  and  local  laws.  Therefore,  States 
with  approved  programs  that  wish  to 
provide  a  similar  defense  under  State 
law  to  perm.ittees  would  have  to  do  so 
separately.  EPA  would  examine  any 
defense  under  State  law  to  ensure  that  it 
is  not  at  odds  with  the  limited  defense 
available  under  Federal  law. 

Application  procedures.  Section 
122.21  establishes  application 
requirements  for  NPDES  permittees. 
EPA  proposed  revisions  to  this  section 
both  for  "traditional"  NPDES  permittees 
and  "sludge-only"  permittees.  Today. 
the  Agency  is  finalizing  those  revisions 
with  the  changes  explained  below. 

The  first  revision  to  §  122.21(a). 
addresses  who  must  apply  for  a  permit. 
EPA  proposed  to  revise  this  paragraph 
to  state  that,  in  addition  to  "any  person 
who  discharges  or  proposes  to  discharge 
pollutants,"  any  person  who  owns  or 
operates  a  "sludge-only  facility"  also 
has  a  duty  to  apply  for  a  permit,  EPA 
received  no  comments  on  this  proposed 
revision.  Therefore,  the  final  rule  is  the 
same  as  the  proposed  rule. 

The  proposal  also  specified  when 
sludge-only  facilities  would  be  required 
to  apply:  existing  facilities  within  120 
days  after  promulgation  of  40  CKR  Part 
503  (or  earlier  if  necessary  to  protect 
public  health  and  the  environment):  new 
facilities  that  commence  operation  after 
promulQation  of  40  CF'R  Part  503,  at  least 
180  days  prior  to  the  date  proposed  for 
commencing  operation.  This  proposed 
revision  has  been  changed  to  clarify 
more  precisely  when  sludge-only 
facilities  must  apply,  and,  in  response  to 
comments,  to  address  when  other 
treatment  works  treating  domestic 
sewage  (i.e..  those  already  covered 
under  the  NPDES  program)  must  apply. 
Under  today's  final  rule.  States  seeking 
program  approv  al  under  Part  501  must 
also  be  able  lo  implement  recjuirements 
concerning  when  various  parties  must 
apply  equivalent  to  those  in  today's  final 
revisions  to  |  122.21,  [See  §  501,15(d)(ll.) 

Today's  final  revisions  addressing 
when  the  application  requirements  must 
be  sulimitted  appear  in  a  new  paragraph 


§  122,21(c)(2).  Under  §  i: 
POTVVs  with  currently  effective  N'PDES 
perm.its  must  submit  the  required  sludge 
information  (explained  below)  with  their 
next  application  or  within  120  days  after 
promulgation  of  an  applicable  Part  503 
st.Tndard,  whichever  occurs  first. 
POTW's  are  addressed  separately 
because  the  1987  amendments  to  the 
CWA  provide  for  the  immediate 
regulation  of  POTWs  with  NPDES 
permits.  Under  EPA's  interim  sladge 
permitting  strategy,  sludge  perm.it 
conditions  are  to  be  considered  for  each 
POTW  as  its  permit  is  reissued. 
Therefore,  POTWs  are  required  by 
today's  final  rule  to  submit  information 
about  sludge  use  and  disposal  with  their 
next  applications.  Today's  final  rule  also 
provides  for  a  POTW  to  submit  a  new 
application  if,  during  the  permit  term,  a 
Part  503  standard  applicable  to  the 
POTW  is  promulgated. 

Sections  122.21fc](2)  (li)  and  (iii)  apply 
to  non-.\PDES  POTWs,  as  well  as  all 
other  treatment  works  treating  domestic 
sewage,  i.e.,  those  facilities  not 
specifically  targeted  for  immediate 
regulation  under  section  405(dl(4)  of  the 
CW.'\.  These  include  privately-owned 
treatment  works  treating  domestic 
sewage  and  sludge-only  facilities.  As  in 
the  proposal,  application  information 
must  be  submitted  by  an  existing  facility 
within  120  days  after  promulgation  of  an 
applicable  standard  or  earlier  if  the 
Director  determines  that  a  permit  is 
needed  to  protect  public  health  and  the 
environment.  Facilities  that  com.mence 
operation  after  promulgation  of  an 
applicable  standard  must  submit  the 
application  information  at  least  180  days 
before  the  date  proposed  for 
commencing  operation.  Today's  final 
rule  is  different  from  the  March  1988 
proposed  rule  in  two  respects.  First,  it 
has  been  rephrased  to  apply  to 
privately-owT.ed  trcdtment  works 
treating  domestic  sewage  as  well  as  to 
sludge-only  facilities.  Second,  under  the 
proposed  rule,  the  duty  to  apply  was 
triggered  by  promulgation  of  "40  CFR 
Part  503."  This  could  be  interpreted  to 
require  submission  of  application 
information  upon  the  promulgation  of 
the  first  round  of  the  503  standards  even 
if  those  standards  did  not  apply  to  the 
applicant's  sludge  use  or  disposal. 
Today's  final  rule  clarifies  that  the  duty 
to  apply  for  a  permit  is  triggered  by 
promulgation  of  Part  503  standard  "that  is 
applicable  to  the  facility's  sludge  use  or 
disposal  m.ethods.  Therefore,  facilities 
not  covered  by  the  first  round  of  Part 
503  standards  (e,g,,  industrial 
manufacturing  and  processing  or 
commercial  facilities  that  treat  domestic 
sewage  along  with  process  wastewater) 


generally  will  not  be  required  to  submit 
sludge  application  information  until 
promulgation  of  Part  503  standards 
applicable  to  them.  In  all  cases, 
however,  the  permitting  authority  could 
require  any  facility  to  submit 
information  earlier  when  necessary  to 
take  interim  measures  to  protect  public 
health  and  the  environment  pursuant  to 
section  405(d)(4)  of  the  CWA  or 
equivalent  State  authority. 

Applicants  are  required  to  send  their 
applications  to  "the  Director."  Under  the 
.NPDES  regulation.  "Director"  means  the 
Regional  Administrator  when  EPA  is  the 
permit-issuing  authority  and  the  State 
Program  Director  in  the  case  of  an 
approved  State  .VPDES  program.  One 
com.menler  asked  that  EPA  revise  the 
regulation  to  allow  applications  to  be 
sent  to  "authorized  administrators  under 
the  Director"  Nothing  in  today's  rule 
precludes  States  from  requiring 
applicants  to  submiit  applications  to 
authorized  representatives  of  the 
Director.  Therefore,  a  revision  is  not 
necessary.  (Today's  rule  does,  however, 
limit  who  may  be  authorized  to  make 
final  decisions  on  permit  actions.  See 
the  discussions  on  assignment  of 
program  responsibilities  in  section  V.Ll 
and  on  the  conflict-of-interest  standard 
for  Slate  permitting  boards  in  section 
V,I,6  of  this  preamble.) 

Today's  rule  does  not  require 
applicants  to  submit  the  required 
information  about  their  sludge  use  and 
disposal  practices  on  a  particular  form. 
One  commenter  said  that  EPA  should 
require  uniform  national  application 
forms  to  enable  EPA  and  the  States 
systematically  to  evaluate  and  use  data 
from  permit  applicants,  EPA  agrees  that 
these  objectives  are  worth  pursuing. 
EP.A  is  in  the  process  of  updating  the 
permit  application  forms  for  municipal 
dischargers,  and  expects  to  incorporate 
the  sludge  information  required  by 
today's  final  rule.  The  part  of  the  form 
requesting  sludge  information  should 
also  be  useful  for  obtaining  information 
from  non-municipal  dischargers. 

Application  requirements.  The  March 
1988  proposed  rule  also  specified  the 
application  requirements  for  both 
sludge-only  permittees  and  NPDES 
permittees  that  are  POTWs  or  other 
treatment  works  treating  domestic 
sewage  in  a  proposed  revision  to 
§  122.21(d)t3).  This  revision  provided 
that  these  permit  applicants  submit  the 
information  required  under  40  CFR 
501.15(a)(2).  General  information 
requirements  included  name,  address, 
and  location,  and  an  identification  of  the 
activities  which  bring  the  facility  under 
the  jurisdiction  of  section  405.  The 
applicant  must  also  identifj-  whether  it 


is  subject  to  any  of  the  listed 
environmental  permit  programs.  This  is 
important  in  order  to  provide  notice  of 
the  sludge  permit  to  other  affected 
programs  and  to  determine  whether 
some  Part  503  requirements  are  already 
included  in  other  permits. 

More  specific  information 
requirements  under  the  proposal 
included  a  topographic  map  of  the 
treatment  works  property  depicting  the 
location  of  any  sludge  management 
facilities,  including  on-site  disposal 
sites.  Applicants  also  would  have  lo 
describe  their  sludge  use  and  disposal 
practices  since  use  or  disposal  options 
will  be  the  basis  on  which  limits  are 
established  under  Part  503. 

Under  the  proposed  rule,  the 
description  of  sludge  use  and  disposal 
practices  would  include  a  specific 
identification  of  the  sites  where  the 
applicant  proposes  to  transfer  sludge  for 
treatment  and/or  disposal,  as  well  as 
the  names  of  applicators,  distributors,  or 
other  contractors  that  will  handle  the 
disposal  of  the  applicant's  sludge.  In  the 
case  of  sludge  or  sludge  products  (e.g..      , 
compost)  which  are  distributed  and 
marketed  to  the  general  public  the 
permit  applicant  would  identify  the 
distributor,  if  different  from  the 
applicant.  This  information  will  be 
important  for  purposes  of  tracking  the 
sludge  to  ensure  that  it  is  properly 
managed  as  provided  for  in  applicable 
Federal  standards.  (Whether  persons 
other  than  the  applicant  (e.g.,  a 
contractor)  must  obtain  a  permit  is 
discussed  in  section  V.D.3  above.) 
Applicants  must  also  state  their  annual 
sludge  production  volume. 

The  proposed  rule  also  contained 
general  requirements  to  submit 
available  data  on  sludge  quality  and 
groundwater  monitoring,  to  provide  the 
permit  writer  with  any  additional 
information  needed  to  ascertain 
compliance  with  the  Part  503  standards, 
and  to  submit  any  other  information  the 
Director  may  reasonably  require  to 
assess  the  sludge  use  and  disposal 
practices,  for  example,  where  permit 
conditions  are  developed  on  a  case-by- 
case  basis.  In  such  circumstances,  the 
permit  writer  may  decide  that 
groundwater  factors  at  the  disposal  site, 
such  as  distance  to  water  supply  wells, 
water  table  fluctuations,  and  proximity 
to  wetlands,  should  be  considered  in 
developing  permit  conditions. 

The  final  rule  includes  two  major 
changes  to  the  proposed  application 
requirements,  which  were  adopted  in 
response  to  comments.  The  first 
involves  the  use  of  approved  land 
application  plans  for  establishing 
requirements  applicable  to  individual 


18738 


Federal  Register  /  Vol.  54,  No.  63  /  Tuesday.  May  2.  1989  /  Rules  and  Resulations 


land  application  sites  identified  after 
permit  issuance  (in  lieu  of  the  usual 
procedures  for  submitting  application 
information  and  developing  or 
modifying  permit  conditions)  The 
second  concerns  the  requirements  to 
submit  a  topographic  map  Each  of  these 
changes  are  explained  in  more  detdi! 
below.  In  other  respects,  the  final  rule  is 
substantially  the  same  as  the  proposed 
rule, 

I'nder  the  proposed  rule  applicants 
would  be  required  to  identify  on  their 
permit  application  the  location  of  all  off- 
site  sludge  disposal  sites  New  sites 
identified  after  permit  issuance  would 
have  to  be  first  brought  to  the  attention 
of  the  Director  and  the  permit  modified 
to  approve  specific  application  sites. 
following  the  usual  procedures  for 
perm.it  modification. 

A  number  of  commenters,  all  Stnte 
agencies,  opposed  requiring  individual 
permit  actions  for  land  application  site 
approvals  because  of  the  need  for  public 
notice  and  associated  permit  issuance 
procedures.  Commenters  asserted  that 
the  decision  whether  to  provide  notice 
for  every  site  should  be  left  to  States  or 
to  local  jurisdictions.  Commenters  also 
asserted  that  permitting  procedures 
would  be  too  burdensome  if  required  for 
every  site.  One  commenter  noted  that 
such  procedures  were  not  compatible 
with  the  need  to  issue  land  applicat:  m 
approvals  in  coordination  with  crop 
growth  cycles  and  suitable  periods  for 
sludge  application.  Two  commen'ers 
asserted  that  requiring  public  notice  for 
each  site  would  discourage  beneficial 
reuse  because  of  public 
misunderstanding  about  risks.  Two  of 
the  commenters  proposed  an  alternative 
approach  which  is  used  by  several 
States:  rather  than  requiring  individual 
permit  actions  for  each  approval  of  a 
land  application  site  after  permit 
issuance,  the  Agency  should  require 
POTWs  (or  other  sludge  fiioneraturs]  to 
subm.it  a  land  application  plan  which 
would  be  subject  to  public  notice  and 
com.mont  when  the  permit  is  issued. 

After  reviewing  the  comments  on  this 
issue,  EPA  has  decided  to  modify  its 
proposal  so  as  not  to  ur.d..ly  discourage 
beneficial  reuse  of  sewiige  sludge. 
Todays  rule  adopts  a  vmation  of  the 
commenters'  alternate  approach  of 
requiring  submission  of  a  land 
application  management  plan.  Under 
today's  rule,  an  applicant  that  intends  to 
apply  its  sludge  to  land  must  either-  !l) 
Identify  each  land  application  site  that 
will  be  used  during  the  life  of  the  permit 
on  the  permit  application;  or  (2)  submit  a 
land  application  plan.  Land  application 
plans  are  not  required  for  the  land 
application  of  sludge  that  meets 


reqiitrements  for  distnbution  and 
marltpting  of  sewage  sludge 

The  application  plan  must,  at  a 
minimum,  describe  the  territory  covered 
by  the  plan,  detail  how  the  applicant  or 
its  agent  will  select  and  manage 
individual  application  sites,  provide  for 
advance  notice  of  new  land  application 
sites  and  a  reasonable  opportunity  to 
object  to  the  permitting  authority,  and 
provide  for  public  notice  of  new  sites  as 
required  by  State  or  local  law,  but  m  all 
cases,  must  require  at  least  notice  to 
adiacent  or  abutting  land  owners  and 
occupants. 

Additional  details  of  the  plan  would 
be  developed  on  a  case-by-case  basis. 
using  guidance  and«any  applicable  Part 
503  standards.  For  example,  site 
selection  criteria  should  address  such 
conditions  as  slope  of  appropriate  sites. 
any  runon/runoff  control  measures, 
ground-water  monitoring,  and  access 
control  that  may  be  needed  at  high  use- 
rate  sites,  buffer  strips  around  surface 
waters,  drinking  water  wells  and 
dwellings,  minimum  depth  to  usable 
ground  water,  and  how  an  evaluation  of 
site  soil  texture  and  parent  geologic 
material  will  be  factored  into  site 
selection.  (These  two  factors  influence 
permeability,  infiltration,  and  drainage. 
Highly  permeable  soils  such  as  sand  and 
highly  impermeable  soil  such  as  clay 
may  present  special  design  and 
operational  problems.)  Site  management 
guidelines  which  should  be  addressed 
include  sludge  application  rates,  control 
of  loadings  of  heavy  metals  (these 
pollutants  tend  to  accumulate  at 
application  sites),  seasonal  limitations, 
and  how  compliance  with  im.portant  site 
selection  factors  (e.g.,  adequate  buffer 
strips,  slope  limitations)  will  be 
maintained  as  the  site  is  used. 

Note:  EP.\  s  Process  Design  Manual  for 
Land  AppUcation  of  Municipal  Sludge  is  an 
excellent  resource  for  permit  writers  to 
consult  when  reviewing  land  application 
plans  1 

The  applicant  must  submit  its  land 
application  plan  with  its  permit 
apphcation.  The  land  application  plan 
would  be  subject  to  public  notice  and 
comment  as  part  of  the  permit. 
Thereafter,  approval  of  individual  land 
application  sites  by  the  permitting 
agency  is  required,  but  the  permitting 
procedures  that  normally  would  apply  to 
permit  modification  (i.e.,  preparation  of 
a  draft  permit,  public  notice,  etc.)  would 
not  be  required.  Instead,  approval  of  a 
new  land  application  site  (pursuant  to 
an  approved  land  application  plan) 
would  follow  the  procedures  established 
in  the  plan.  Minimally,  the  plan  would 
require  advance  notice  to  the  permitting 
authority  and  a  reasonable  opportunity 


to  object,  and  notice  to  neighbors  if  not 
already  required  by  State  or  local  law. 
These  are  minimum  requirements.  The 
permit  writer  could  determine  that  more 
extensive  notice  requirements  are 
appropriate. 

Today's  rule  also  revises  §  122.62  to 
provide  for  land  application  plans  to  be 
approved  separately  or  revised  as  a 
permit  modification. 

EPA  chose  to  provide  for  land 
application  plans  as  an  alternative  to 
requiring  identification  of,  and  permit 
conditions  for,  all  potential  land 
application  sites  at  the  time  of  permit 
issuance  because  of  the  large  number  of 
land  application  sites  that  POTWs  and 
other  sludge  generators  use,  and  the 
Impracticability  of  requiring  full-scale 
permitting  procedures  before  using  any 
site  that  was  not  specifically  identified 
at  permit  issuance.  EPA  considered,  and 
rejected,  requiring  applicants  to  only 
apply  sludge  to  sites  identified  in  the 
permit  application.  As  noted  by 
commenters,  this  would  severely  restrict 
the  fiexibility  of  the  applicant  in 
managing  reuse  of  its  sludge, 
particularly  for  use  on  agricultural 
lands,  and  therefore  discourage 
beneficial  use,  contrary  to  Agency 
policy  and  Congressional  intent. 

At  the  same  time,  EPA  does  not  agree 
that  public  notice  of  sludge  use  and 
disposal  is  incompatible  with  beneficial 
reuse.  In  fact,  public  notice  and 
education  are  necessary  for  building  and 
maintaining  public  acceptance  which 
will  be  critical  for  establishing  viable 
beneficial  reuse  programs.  Today's  final 
rule  provides  for  public  notice  without 
sacrificing  the  expedited  procedures 
critical  to  programs  for  beneficial  reuse 
of  sludge  on  agricultural  lands.  Public 
notice  is  provided  initially  when  the 
land  application  plan  is  developed  as 
part  of  the  permit.  The  public  will  have 
an  opportunity  to  comment  on  the 
guidelines  the  POTW  or  its  agent  will 
follow  in  selecting  and  managing  land 
application  sites  and  on  the  notice 
procedures  that  the  permittee  must 
follow  when  it  proposes  to  apply  sludge 
to  a  site  not  identified  in  the  plan.  The 
requirement  that  permitting  authorities 
approve  individual  sites  gives  the 
authority  an  opportunity  to  determine  if 
the  site  is  appropriate  for  sludge  reuse 
under  the  criteria  approved  in  the  land 
application  plan.  State  or  local 
jurisdictions  may  choose  at  their 
discretion  how  much  public  notice 
should  be  required  for  each  site 
identified  after  plan  approval,  but  in  all 
cases  the  permittee  will  be  required  to 
notify  site  neighbors. 

To  ensure  that  the  public  has  a 
meaningful  opportunity  to  comment  on 
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the  land  application  plan,  today's  final 
rule  requires  that  the  public  notice  of  the 
permit  reaches  areas  within  the 
territorial  scope  of  the  land  application 
plan.  (See  §  501.15(d)(5)(ii)(B)  and 
§  124.10(c)(2)(i].)  The  public  notice  must 
indicate  that  the  permit  includes  a  land 
application  plan  (§  501.15(d](5)(iii)(a)(.3) 
and  §  124.10ld)(l)(vii)].  In  addition,  a 
fact  sheet  miust  be  prepared 
(§  501.15(d)(4)  and  §  124.8(a)  and  the  fact 
sheet  for  'he  draft  permit  must  briefly 
describe  the  contents  of  the  land 
application  plan  (§  501.15(dl(4)(i)(C)  and 
§  124.56(e)).  The  fact  sheet  should 
clearly  explain  that  the  land  application 
plan  will  establish  the  public  notice 
procedures  that  must  be  followed  before 
applying  sludge  to  future  sites  not 
known  at  the  time  of  permit  issuance. 
The  other  significant  change  to 
application  requirements  contained  in 
today's  final  rule  concems  the 
requirement  to  submit  a  topographic 
map.  1  he  March  1988  proposed  r^le 
would  have  required  that  all  permit 
applicants  submit  a  topographic  map  (or 
other  map  if  a  topographic  map  is 
unavailable)  extending  one  mile  beyond 
the  property  boundaries  of  the  source, 
depicting  the  location  of  the  sludg? 
management  facilities  (including 
disposal  sites). 

Three  State  agencies,  three  POTWs  or 
municipalities,  and  one  POTW  trade 
association  provided  comments  on  the 
topographic  map  requirement.  Three 
commenters  recommended  deleting  the 
topographic  map  requirement,  leaving  it 
for  States  to  require  at  their  discretion. 
Another  commenter  objected  to  the 
requirement  for  a  one-mile  radius  and 
also  recommended  State  discretion.  One 
commenter  read  the  proposal  to  require 
topographic  maps  for  all  sludge 
management  sites  and  asserted  that 
such  a  requirement  was  unreasonable 
and  unnecessary  for  small  sites.  Two 
com.menters  recommended 
strengthening  the  requircm.cnt.  One 
asked  that  topographic  maps  be 
required  for  all  sites  and  not  just 
sources,  as  most  agronomic  sites  are 
more  than  one  mile  from  the  wastewater 
treatment  plant.  The  others 
recommended  that  applicants  be 
required  to  mark  the  location  of  all 
water  bodits,  water  courses,  wells, 
seeps  and  springs  within  a  one  mile 
radius  of  the  perimeter  of  the  site  (not 
the  source). 

Today's  final  rule  establishing  map 
requirements  differs  from  the  proposed 
rule  in  one  major  way.  The  map  must 
show  the  location  of  all  water  bodies 
and  wells  used  for  drinking  water,  in 
addition  to  the  location  of  all  sludge 
management  facilities  at  the  treatments 


works'  site  In.^ormation  about  drinking 
water  wells  is  needed  only  within  a  one- 
quarter  mile  radius  beyond  the  property 
boundaries.  Further,  only  infonr.ation 
about  drinking  water  wells  listed  in 
public  records  or  otherwise  known  to 
the  applicant  must  be  submitted. 
Limiting  the  information  about  drii\king 
water  wells  to  existing  information  is 
ionsistent  with  similar  requirements  in 
the  NPDES  and  RCRA  programs.  [See  40 
CFR  122.21(01")  (NPDES):  40  CFR 
:-0.1,3!l)  (RCRA!) 

Today  s  nile  does  not  require  all 
applicants  to  submit  maps  identifying  all 
off-site  (i.e..  beyond  the  treatment  works 
boundaries)  sludge  use  or  disposal  sites 
it  proposes  to  use.  EPA  agrees  that  maps 
may  be  necessary  for  some  off-site 
locations,  such  as  where  large  quantities 
of  sludge  are  used  or  disposed  of  (e.g.. 
landfills,  sludge  surface  disposal  sites, 
dedicated  land  disposal  sites  and 
incinerators)  or  where  such  information 
is  necessary  to  develop  adequate  permit 
limits.  Maps  of  disposal  sites  may 
indicate  proximity  to  ground  water 
recharge  areas  or  surface  waters,  which 
may  suggest  the  need  for  special  permit 
limits  to  protect  those  areas  from 
contamination.  However,  under  today's 
rule  whether  maps  for  off-site  use  and 
disposal  site  would  be  appropriate  is  left 
to  the  discretion  of  the  permitting 
authority.  Today's  final  rule  requires  the 
applicant  to  submit  this  type  of 
additional  information  when  requested. 

As  proposed,  today's  final  rule  sets  a 
minimum  requirement  for  map 
dimensions  (to  which  one  commenter 
objected),  but  retains  the  size  of  the 
required  map.  A  one  mile  radius  has 
been  determined  by  the  Agency  to 
provide  sufficient  information  about 
potential  environmental  impacts  from 
on-site  activities  on  adjacent  lands  to 
determine  appropriate  permit 
conditions.  In  response  to  one  comment, 
the  Agency  has  added  the  requirement 
that  maps  depict  water  bodies  (including 
surface  waters,  seeps,  springs,  etc)  and 
known  drinking  water  wells  within  one- 
quarter  mile  of  the  property  boundaries 
because  sludge  use  and  disposal  may 
adversely  affect  surface  water  quahfy 
and  nearby  ground  waters  that  may 
directly  afiect  human  health.  As  noted 
earlier,  this  makes  the  map  requirements 
for  sludge  similar  to  requirements  in 
other  EPA  programs.  Indeed,  since  most 
treatment  works  affected  by  today's 
final  rule  are  subject  to  the  NPDES 
program,  they  will  be  able  to  meet  most 
of  the  m.apping  requirem.cnts  with  the. 
maps  they  prepare  for  the  NPDES  permit 
program  (§  122.21(f)(")).  Applicants 
would  need  only  to  add  information  not 
already  specifically  required,  i.e.,  the 


location  of  on-site  sludge  management 
facilities.  As  with  NPDES  map 
requirements,  applicants  should  use  a 
standard  U.S.  Geological  Survey  map 
where  available  [7Vt  minute  series;  15 
minute  series  if  the  7Vk  minute  series  is 
unavailable). 

The  final  rules  on  application 
requirements  also  include  two  minor 
changes  from  the  proposal.  First. 
§  501.15(a)(2](v),  which  requires  a  listing 
of  all  environmental  permits,  has  been 
expanded  to  specifically  require 
submission  of  any  local  sludge  permits. 
(See  paragraph  (a)(JI(v)(I).)  Second, 
proposed  S  501.15(a)(2)  (vii)  would  have 
required  the  applicant  to  submit  any 
sludge  monitoring  data  it  had  which  was 
"representative  of  normal  operati.ng 
conditions  at  the  facility  *  *  *."  In  the 
final  rule,  the  phrase  "which  is 
representative  of  normal  operating 
conditions  at  the  facility"  has  been 
deleted.  EPA  agrees  with  the  commenter 
who  said  that  all  monitoring  data, 
including  data  gathered  under  adverse 
conditions,  should  be  reviewed  before 
determining  appropriate  permit 
conditions.  When  submitting  the 
monitoring  data,  the  applicant  should  of 
course  indicate  the  conditions  under 
which  the  data  was  gathered. 

As  noted  by  one  commenter.  the 
requirement  to  submit  monitoring  data, 
"including  available  groundwater 
monitoring  data  with  a  description  of 
well  locations"  does  not  mean  that 
groundwater  monitoring  wells  are 
required  at  all  beneficial  land 
application  sites  that  receive  sludge. 
Whether  groundwater  monitoring  wells 
are  required  at  any  particular  s»te  will 
be  determined  either  by  the  Part  503 
technical  standards  or  by  the  permitting 
authority  using  best  professional 
judgment.  When  the  applicant  already 
has  groundwater  wells  and  monitoring 
data,  the  final  rule  requires  the  applicant 
to  submit  that  data.  In  response  to  a 
comment,  the  final  rule  clarifies  that  the 
type  of  available  groundwater  data  that 
an  applicant  may  have,  and  thus  must 
be  submitted,  includes  approximate 
depth  to  groundwater.  The  commenter 
also  suggested  that  drilling  log  data  »lso 
would  be  useful  for  review  purposes. 
When  the  applicant  has  such 
information,  it  must  be  submitted  with 
the  application. 

Today's  final  nJe,  in  a  revision  to 
§  122.21  (p).  requires  that  permit 
applicants  must  retain  all  sludge-related 
application  data  for  five  years,  or  longer 
if  required  by  40  CFR  Part  503.  This 
revision  parallels  S  501.15(a)(3)  and  is 
explained  in  section  V.1.8.  below. 

General  permits.  Section  122.28 
allows  general  permits  to  be  issued  to 
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cover  a  categor>'  of  discharijf'S  within  a 
specified  geographic  area  when  <iil 
sources:  (I)  involve  the  same  or 
substantially  similar  type  of  operations: 

(2)  discharge  the  same  types  of  wastes; 

(3)  require  the  same  effluent  limitation 
or  operating  conditions;  (4)  require  the 
sa.Tie  or  similar  monitoring;  and  (5)  in 
the  opinion  of  the  Director,  are  more 
appropriately  controlled  under  a  general 
permit  than  under  individual  permits. 

Under  the  circumstances  described  in 
§  122.28  for  NPDES,  generiil  permits 
have  the  potential  to  reduce 
significantly  the  administrative  burden 
of  issuing  individual  permits  without 
sacrificing  control  over  the  regulated 
activities  (and  thus  environmental 
qjal.ty).  To  provide  the  same 
advantages  for  regulating  sludge  use  and 
disposal.  EPA  proposed  to  amend 
5  122,28  to  allow  general  permits  to 
cover  sludge  use  or  disposal  practices 
under  the  same  type  of  circum.stances  as 
permits  for  effluent  discharges.  Under 
the  proposal,  for  example,  a  general 
permit  could  be  wTitten  to  cover  all 
f.icilities  that  use  the  same  disposal 
method  and  are  subject  to  the  same 
sludge  quality  requirements  and 
management  practices.  It  would  not  be 
necessary  that  all  facilities  covered  by 
'he  sludge  general  permit  also  qualify 
for  a  general  permit  cove-mg  thfir 
effluent  discha.rg.'is.  Thus,  it  would  be 
possible  for  a  facility  to  be  covered  by 
an  individual  NPDES  permit  which 
regulates  its  discharges  and  by  a  general 
permit  which  rpgulate"^  its  sludge 
practices. 

Six  comimentcrs  addressed  the 
proposal  to  allow  general  permits  for 
sludje.  Only  one  comm,enter.  a  POTW, 
objected  to  general  permits  on  the  basis 
that  sludge  regulation  tv-pically  calls  for 
s'te-specific  conditions.  The  commenter 
correctly  notes  that  general  permits  are 
not  useful  when  peimit  conditions 
would  need  to  vary  from  site  to  site  to 
implement  the  applicable  standard 
rorrectly  Under  the  final  rule 
promulgated  today,  general  permits 
would  not  be  allowed  unless  all  entities 
covered  by  the  general  permit  are 
subject  to  the  same  or  similar  permit 
conditions.  Thus,  where  the  sludgp 
reaulutions  require  site-specific 
conditions  that  vfiry  for  each  permittee, 
general  permits  would  not  be 
appropriate  and  individual  permits 
would  be  required  While  general 
permits  may  be  useful  for  sludge 
regulations  only  in  a  limited  number  of 
situations,  EP.^  thinks  th.jt  the 
advantages  they  offer  should 
nonetheless  be  available.  For  example, 
several  commenters  suggested  u^ing 
general  permits  for  small  treatment 


works  in  response  to  the  Agency's 
solicitation  of  comments  on  the  question 
of  regulating  small  generators. 

Three  commenters  endorsed  the  use 
of  general  permits  for  sludge  regulation 
One  commenter,  however,  objected  to 
allowing  general  permits  for  Class  1 
facilities  {i.e.,  pretreatment  POTW's) 
because  the  reasons  for  designating  a 
facility  Class  I  (influent,  size, 
complexity]  militate  against  uniform 
requirements  necessary  for  general 
permits.  This  objection  is  sim.ilar  to  the 
one  discussed  in  the  previous  paragraph. 
as  is  the  response.  The  rules  describing 
when  general  permits  may  be  used  are 
sufficient  to  preclude  use  of  general 
permits  when  they  are  inappropriate  due 
to  different  conditions  at  the  facilities. 
Therefore,  there  is  no  need  for  the  rule 
also  to  prohibit  general  permits  for  a 
particular  class  of  facilities. 

One  commenter  asked  whether  EPA 
intended  general  permits  to  be  available 
for  similar  land  application  projects,  on 
similar  soils,  and  which  use  sludge  that 
is  of  similar  quality.  Since  permits  are 
not  required  for  land  application  sites 
under  today's  rule,  general  permits  for 
land  application  sites  would  not  be 
appropriate.  However,  the  concept  of 
regulating  multiple  land  application  sites 
through  one  permit  issued  to  the  sludge 
generating  treatment  works  is  embodied 
in  today's  final  rule  through  a  provision 
for  approved  land  application  plans, 
discussed  above  in  section  V.F.2  of  this 
preamble. 

Permit  boilerplate  and  conditions. 
Section  122.41  establishes  "boilerplate  " 
conditions  which  must  be  included  in  all 
NPDES  permits,  while  {  122.44 
establishes  requirements  for  developing 
individual  limits  for  each  permit.  The 
proposed  rule  contained  several 
revisions  to  these  sections  to 
accommodate  the  need  to  include 
sludge-related  conditions  in  permits. 

Three  of  the  proposed  revisions 
related  to  the  "permit  as  a  shield"  issue 
and  the  fact  that  under  the  CWA, 
compliance  with  an  existing  permit 
would  not  "shield"  a  permittee  from 
having  to  comply  with  an  applicable 
Part  503  standard  by  the  statutory 
deadline.  Several  commenters  objected 
to  these  revisions  generally  because  it 
would  be  unfair  to  require  a  permittee  to 
comply  with  new  or  additional 
conditions  regarding  sludge  use  or 
disposal  in  the  middle  of  a  permit  term. 
However,  as  explained  in  the  above 
discussion  on  "permit  as  a  shield,"  the 
statute  compels  compliance  with  the 
Part  503  standards  by  set  deadlines 
without  exception.  At  the  same  time,  the 
statute  requires  that  the  Part  503 
standards  be  included  in  permits.  To 


implement  these  directives.  EPA  is 
promulgating  the  following  revisions  in 
final  form. 

The  first  revision  addresses  the 
perm.ittees  liability  under  the  Clean 
Water  Act  for  compliance  with  the  Part 
503  regulations.  Section  122.41(a)(1)  is 
revised  to  state  that  the  permittee  has  a 
duty  to  comply  with  standards 
promulgated  pursuant  to  section  405(d) 
(i.e..  Part  503)  whether  or  not  the  permit 
has  been  modified  to  incorporate  the 
standard.  Including  this  provision  in  all 
permits  clearly  notifies  permittees  of 
their  potential  liabilities  under  the  Act 
for  violations  of  section  405. 

Tw  0  other  revisions  address  the 
modification  or  revocation  and 
reissuance  of  permits  during  their  terms 
to  incorporate  Part  503  standards. 
Section  122.44(b)  has  been  revised  to 
authorize  the  permitting  authority  to 
modify  the  permit  when  Part  503 
standards  are  promulgated  after  permit 
issuance  if  the  standards  are  more 
stringent  than  existing  permit  limits. 
Similarly.  5  122.44(c]  is  revised  to 
require  the  permitting  authority  to 
include  in  permits  a  "reopener "  clause, 
stating  that  the  permit  may  be  reopened 
to  incorporate  new  section  405 
standards  under  the  circumstances 
described  in  §  122.44(b). 

The  final  revision  to  §  122.44(b)  differs 
from  the  proposed  rule  in  that  it 
authorizes,  but  does  not  require,  the 
permitting  authority  to  reopen  a  permit 
to  incorporate  subsequently 
promulgated  Part  503  standards.  Ideally, 
all  permits  will  be  modified  or  revoked 
or  reissued  upon  promulgation  of  a  Pai  t 
503  standard  applicable  to  the 
perm.ittees  sludge  use  or  disposal 
practice,  as  the  most  effective  way  to 
assure  that  compliance  will  be  achieved 
by  the  statutory  deadlines.  However,  the 
permitting  authority  is  not  likely  to  have 
the  resources  to  modify  all  permits  at 
the  same  time.  Creating  a  mandatory 
duty  to  reopen  all  permits  could 
therefore  be  meaningless,  and  could 
delay  giving  attention  to  permittees 
which  present  pressing  environmental 
problems.  Today's  final  rule  allows  the 
permitting  authority  flexibility  to 
establish  prionties  for  permit 
modifications  to  address  the  most 
pressing  concerns  first.  This  approach 
was  supported  by  State  and  regulated 
party  commenters.  In  all  cases, 
inrn-poration  of  an  applicable  Part  503 
standard  in  permits  would  have  to  occur 
no  later  than  at  reissuance  of  the  NPUES 
permit.  Although  permitting  authorities 
have  flexibility  under  today's  rule, 
permittees  would  still  be  liable  for 
compliance  with  Part  503  r^ulations  by 
the  statutory  deadline. 


Another  group  of  revisions  to 
§§  122.41  and  122.44  relate  to  permittee 
monitoring  requirements.  The  proposed 
revisions  covered  monitonng 
methodologies,  frequencies,  and 
reporting  forms. 

As  explained  in  the  preamble  to  the 
proposed  rule,  current  regulations 
generally  require  that  all  monitoring  be 
conducted  in  accordance  with  Part  136. 
However.  Part  136  methods  do  not 
comprehensively  addre&s  sludge 
monitoring  and  analysis.  Therefore,  to 
supplement  Part  136*  the  Part  503 
standards  may  specify  required 
monitoring  methodologies  where  Part 
136  methods  are  inappropriate. 
Accordingly.  EPA  proposed  to  revise 
§§  122.41(j)"(4].  122.41(lj(4)(ii).  and 
122.44(i](l)(iii)  to  state  that  sludge 
monitoring  methodologies  shall  be  as 
specified  in  Part  503,  as  well  as  Part  136. 
The  one  comment  on  this  issue 
supported  these  proposed  revisions. 
They  remain  unchanged  in  the  final  rule. 

The  mere  controversial  issue  raised 
by  the  proposed  rule  concerned  required 
monitoring  frequencies.  Current  .NPDES 
regulations  rpquire  that  permits  contain 
requirements  for  permittee  reports  of 
m.onitoring  results  at  a  "frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  but  in  no  case  less  than 
once  a  year."  §  122.44{i)(2).  EPA 
proposed  to  revise  this  section  to 
include  reporting  for  sludge  monitoring. 
Thus,  the  frequency  of  reporting  sludge 
monitoring  results  which  must  be 
specified  in  the  permit  would  be  based 
on  the  na'ure  and  effect  of  the 
permittee's  sludge  use  or  disposal 
activity.  How  frequently  reporting  is 
appropriate  would  be  determ.ined  by  the 
permit  writer's  best  professional 
judgment,  but  must  be  required  no  less 
than  once  a  year. 

The  preamble  to  the  proposed  rule 
explained  that  the  Part  503  standards 
may  also  specif>'  recommt^nded  or 
required  monitoring  frequencies  for 
various  parameters  and  practices  and 
that  Part  503  was  to  be  followed 
whenever  applicable.  The  proposed  Part 
503  standards  would  establish  minimum 
monitonng  frequencies.  In  all  cases, 
appropriate  monitoring  frequencies 
would  be  determined  by  the  permit 
writer  using  his  or  her  best  professional 
judgment  (i.e.,  in  the  absence  of  Part  503 
standards  or  where  the  permit  wTi'nr 
determines  that  monitonng  should  be 
more  frequent  than  the  minimum 
required  by  an  applicable  Part  503 
standard). 

EPA  solicited  comments  on 
alternative  approaches  to  setting 
monitoring  frequencies.  Specifically,  the 
Agency  asked  com.menters  to  address 
whether  the  regulations  should  establish 


minimum  monitoring  frequencies,  and  if 
so,  whether  tJie  frequencies  should  be 
annually,  quarterly,  or  monthly.  EPA 
acknowledged  the  advantages  of 
different  approaches  and  explained  that 
in  establishing  requirements,  the  Agency 
would  balance  the  value  of  frequent 
monitoring  for  all  permittees  at  regular 
intervals  (early  detection  of  violations 
and  thus,  potentially  greater  protection 
of  the  environment  and  additional 
support  for  enforcement  actions]  against 
the  cost  burden  imposed  by  monitoring 
requirements  on  the  permittee  and  the 
need  for  monitoring  frequencies  tailored 
to  the  circumstances  of  the  particular 
sludge  generator. 

Twenty-three  conunenters  responded 
to  EPA's  sohcitation  of  comments  on  the 
question  of  monitoring  frequencies  in 
the  1988  proposal.  (Two  commenters  on 
the  1986  proposal  also  requested  that 
EP.'X  establish  a  minimum  monitoring 
frequency  )  One  commenter  said  that  the 
question  of  appropriate  monitoring 
frequencios  was  a  technical  issue  and 
therefore  should  be  addressed  in  the 
I'art  503  regulations  rather  than  in  this 
rulom.3kmg  About  half  (mostly  States) 
of  the  commenters  directly  or  indirectly 
fivored  the  approach  embodied  in  the 
proposed  rule  which  would  leave  the 
question  of  appropriate  monitoring 
frequencies  to  the  permit  writer's  best 
professional  judgment.  One  commenter 
said  that  monitoring  frequencies  should 
be  determined  in  the  MO.A.  The  most 
commonly  cited  reason  for  a  flexible 
approach  was  that  various  factors 
should  be  taken  into  account  in  making 
this  kind  of  determ.ination.  Among  the 
alternativps  fur  a  minimum  monitoring 
frequency  (with  additional  monitoring 
as  necessary  on  a  case-by-case  basis] 
discussed  in  the  preamble,  five  (mostly 
POTWs)  favored  annual  monitoring,  one 
favored  quarterly  monitoring,  one 
favored  monthly  monitoring,  and  one 
favored  a  tiered  approach  that  would 
require  Class  I  facilities  to  monitor 
monthly,  and  non-Class  I  facilities  to 
monitor  quarterly.  Commenters  also 
suggested  various  factors  that  should  be 
considered  in  establishing  appropriate 
monitoring  frequencies  such  as  the  size 
of  the  facility,  the  type  of  disposal 
option  used,  and  the  cost  to  the 
permittee. 

After  careful  consideration  of  all 
comments,  EPA  is  promulgating  a  final 
rule  which  leaves  monitoring  frequency 
to  the  discretion  of  the  permit  writer,  but 
requires  at  a  minimum  that  monitoring 
be  conducted  annually.  In  addition, 
today's  rule  follows  the  proposal  by 
requiring  that  the  permittee  report 
monitoring  results  at  least  armually 
(§  124.44(i)(2)].  Thus,  there  would 
always  be  at  least  one  monitoring  event 


during  the  reporting  period.  This  helps 
ensure  that  the  information  is 
reasonably  current  wnthout  burdening 
the  permittee. 

EPA  disagrees  that  the  question  of 
appropriate  monitoring  frequencies  is 
solely  a  technical  issue  and  therefore  is 
an  inappropriate  subject  for  today's 
final  rulemaking.  Today's  rule 
establishes  a  framework  for  a  permitting 
program  that  implements  the  goals  of 
section  405  and  accordingly  established 
many  generic  requirements  for  permit 
conditions.  Today's  rule  requires  that 
the  appropriate  monitoring  frequencies 
be  addressed  in  the  permit.  EPA  agrees 
that  monitoring  requirements  often 
involve  technical  questions.  The  Part  503 
regulations  propose  minimum 
monitoring  frequencies.  To  clarify  this 
point  and  EPA's  intent  as  discussed  in 
the  preamble  to  the  proposed  rule, 
today's  rule  specifically  states  that 
permits  must  include,  at  a  minimum,  any 
applicable  monitoring  requirements  in 
Part  503,  but  in  no  case  is  monitoring  to 
be  conducted  less  frequently  than  once 
a  year.  Other  proposed  revisions 
requiring  permit  conditions  to  implement 
Part  503  standards  would  accomplish 
the  same  result.  However,  to  avoid  any 
confusion  or  question  about  this  point 
EPA  has  decided  to  restate  the 
requirement  in  the  regulation 
specifically  addressing  monitoring 
requirements. 

Note:  The  final  rule  addresses  dudge 
munitoring  requirements  separately  from 
effluent  monitoring  to  avoid  confusion. 

Beyond  requiring  compliance  with 
applicable  Part  503  requirements,  and  at 
a  minimum,  annual  monitoring,  today's 
rule  leaves  the  question  of  monitoring 
frequency  to  the  permit  writer's 
judgment  The  fmal  rule,  in 
J  122.44(i)(l)(iii).  clarifies  that  the  permit 
must  contain  any  monitoring 
requirements  that  are  determined  to  be 
necessary  on  a  case-by-case  basis.  The 
clear  message  of  the  comments  was  that 
numerous  factors  affect  the  appropriate 
monitoring  frequency  in  any  given 
situation.  This  supports  a  flexible 
approach.  It  does  not  mean  that  a  more 
freqtient  schedule  of  monitoring  to 
detect  violations  is  no  longer  considered 
a  valid  goal  of  permittee  self-monitoring 
requirements.  However,  nothing 
suggested  in  the  comments  succeeded  in 
convincing  EPA  that  it  could  establish  a 
greater  monitoring  frequency  in 
regulations  that  would  be  appropriate 
for  the  broad  variety  of  situations  and 
facilities.  Guidance  would  be  more 
appropriate  for  this  purpose. 

Monitoring  requirements  in  permits 
should  yield  data  that  are  representative 
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of  the  monitored  activity  (see 
§  122.48(b)).  Size  and  the  potential  for  a 
permittee's  sludge  quality  to  vary  will  be 
c.  itical  factors  in  establishing  an 
appropriate  frequency  For  example, 
monthly  monitoring  might  be 
appropriate  for  some  large  POTWs  with 
complex  influent. 

Two  commenters  stated  that  an 
finnual  pnonty  pollutant  scan  would  be 
too  costly  a  burden  to  place  on  smaller 
communities.  Similarlj'.  another 
commenter  expressed  concern  that  an 
■  excessive"  number  of  parameters  (at 
an  "excessive"  frequency)  would  be 
required  in  the  absence  of  the  Part  503 
technical  standards.  Nothing  in  the 
proposed  or  final  rule  establishes  which 
pollutants  should  be  monitored. 
Comments  addressing  the  priority 
pollutant  scan  apparently  refer  to  a 
recommendation  in  EPA's  draft  interim 
sludge  permitting  strategy.  This  strategy 
provides  guidance  on  developing  permit 
conditions,  includins  monitoring 
conditions,  prior  to  the  promulgation  of 
the  Part  503  technical  regulations,  and 
accordingly  would  provide  guidance  for 
implementing  today's  final  rule  requiring 
monitonng  conditions  in  permits  that 
reflect  the  nature  and  effect  of  the 
regulated  activity  EP.^'s  Interim 
Strategy  recomm.ends  annual  priority 
pollutant  scans  to  establish  baseline 
data  on  sludge  quality,  and  as  a  means 
lo  identify  potential  use  and  disposal 
problems  prior  to  development  of  the 
technical  standards.  However,  the 
Strategy  also  included  exceptions  to  this 
recommendation  which  recognized  that 
less  extensive  data  might  serve  as  well 
in  two  situations  typical  of  small 
facilities.  Use  of  wastewater  treatment 
lagoons,  and  the  absence  of  industrial 
influent.  In  addition,  it  must  be 
remembered  that  the  Interim  Strategy 
serves  to  help  identify  potential  problem 
facilities,  and  gives  such  facilities 
priority  attention.  Thus,  the  approach 
defers  lesser  problems.  With  the 
promulgation  of  the  Part  503  technical 
standards,  all  facilities  to  whom  the 
standards  apply  must  comply  with  the 
standards,  regardless  of  their  size. 
number  of  industrial  users,  or  other  site- 
specific  factors.  With  regard  to 
monitoring  parameters,  permittees 
would,  at  a  minimum,  monitor  for  the 
pollutants  lim.ited  m  the  Part  503 
regulations  that  apply  to  that  permittee's 
use  or  disposal  method.  Of  course,  the 
perm.it  wnter  would  use  his  best 
professional  ludgment  to  determine  if 
monitoring  for  additional  pollutants 
should  be  required  in  the  permit. 

Two  commenters  suggested  that  in 
some  situations,  for  example,  small 
privately-owned  treatment  works 


without  industrial  influent,  research  or 
literature  analyses  of  sludge 
composition  should  be  accepted  as  a 
substitute  for  actual  monitoring  at 
individual  facilities.  EPA  disagrees  with 
this  approach.  Research  or  literature 
analyses  on  sludge  from  particular 
sources  can  be  useful  tools  for 
determining  appropriate  monitoring 
frequencies.  However,  literature  values 
are  not  useful  for  compliance  monitoring 
purposes.  Actual  monitoring  results  are 
needed  to  establish  compliance  status 
Relying  on  Hterature  values  would  also 
preclude  detection  of  potentially  serious, 
but  unpredictable,  problems  such  as 
sludge  contamination  caused  by  illegal 
dumping  of  hazardous  wastes  or  by 
household  or  other  non-industrial 
hazardous  wastes.  For  these  reasons, 
EPA  is  requiring  that  monitoring  results 
must  be  based  on  actual  monitoring. 

The  proposed  rule  also  addressed 
how  monitoring  must  be  reported.  The 
Agency  proposed  to  revise  §  122.41(1)(4) 
(i)  and  (ii)  to  state  that  monitoring  of 
sludge  use  and  disposal  practices  should 
be  reported  on  forms  specified  by  the 
Director  (rather  than  on  the  DMR  form, 
which  is  required  for  effluent  data 
reporting  under  the  NPDES  program). 
EPA  explained  that  it  was  not  requiring 
use  of  a  uniform  reporting  form  because 
it  had  not  yet  developed  a  uniform 
reporting  form  for  the  results  of 
permittee  monitoring  of  sludge  activities 
Under  the  proposed  rule,  the  Director 
(EPA  or  an  approved  State)  would  be 
expected  to  develop  forms  to  elicit  the 
relevant  data  from  the  permittee  based 
on  the  monitoring  and  other  conditions 
in  the  permit.  Alternatively,  the  Director 
could  specify  other  appropriate  forms 
for  reporting  monitoring  information, 
such  as  the  forms  used  by  the  laboratory 
to  report  results  of  its  analyses. 

EPA  received  two  comments  on  this 
proposed  revision.  A  POTW  supported 
it.  The  other  commenter  opposed  letting 
Regions  and  States  develop  their  own 
forms  and  strongly  encouraged  EPA  to 
develop  national  reporting  forms  for 
sludge  because  they  would  improve  the 
national  database  for  sludge  and 
promote  equitable  compliance 
enforcement  and  removal  credit 
analysis.  EPA  agrees  that  uniform 
reporting  forms  could  enhance  the 
effectiveness  of  data  collected. 
Accordingly,  it  is  planning  to  study 
whether  national  forms  are  feasible  for 
the  sludge  program  (which  has  reporting 
requirements  much  more  varied  than 
those  in  the  NPDES  program).  Once  it  is 
decided  that  such  forms  should  be 
developed,  they  would  be  proposed  for 
public  notice  and  comment.  However, 


EPA  is  not  requiring  reporting  on  such 
forms  at  this  stage. 

One  commenter  objected  to 
§  122.41(l)(4)(ii),  which  requires  the 
permittee  to  include  on  selfmonitoring 
reports  the  results  of  monitoring  done 
more  frequently  than  required  by  the 
permit.  The  commenter  expressed 
concern  that  this  requirement  could 
discourage  voluntary  monitoring.  This  is 
not  the  intent.  The  requirement  to 
submit  all  monitoring  has  been  an 
established  requirement  of  the  NPDES 
program  for  over  ten  years.  It  assures 
that  self-monitoring  reports  are 
representative  of  the  monitored  activity 
and  do  not  represent  selected  results. 
The  March  1988  proposed  rule  merely 
proposed  that  this  requirement  apply  as 
well  to  sludge  monitoring  reports  (using 
sludge  monitoring  methods  established 
or  approved  in  40  CFR  Part  503).  Since 
self-monitoring  of  sludge  and  related 
activities  fulfills  the  same  function  as 
selfmonitoring  under  NPDES,  there  is 
no  apparent  reason  for  the  requiremcni 
to  be  different  for  sludge  monitoring. 
Accordingly,  the  final  rule  is  the  same  as 
the  proposed. 

EPA  proposed  minor  wording 
rev  isions  to  various  provisions  to 
establish  that  the  activity  or  requirement 
addressed  by  Part  122  regulations 
includes  sludge  use  and  disposal 
activities  as  well  as  effluent  discharge 
activities  (e.g.,  §  122.41(d),  "duty  to 
mitigate";  §  122.64(a)(4).  termination  of 
permit  when  permittee  ceases  regulated 
activity).  EPA  received  no  adverse 
comments  on  these  proposed  revisions 
and  therefore  is  promulgating  thiim  in 
finc'l  form. 

Another  proposed  rc\'ision  concerned 
the  com.pliance  schedule  provisions  in 
§  122.47  (and  an  analogous  provision  in 
§  .SOI. 15(a)(6)).  Section  122.47(a)(3)(i) 
was  proposed  to  be  revised  to  specify 
that  interim  progress  reports  on 
compliance  with  sludge  standards  must 
be  required  at  least  every  six  months. 
This  called  for  less  time  between  interim 
milestones  than  for  NPDES  compliance 
schedules  because  of  the  relatively  short 
deadlines  in  the  CWA  for  compliance 
with  the  sludge  standards.  Today's  final 
rule  is  the  same  as  the  proposed. 

EPA  received  one  comment 
supporting  the  compliance  schedule 
provision.  Two  commenters  opposed 
this  provision  on  the  grounds  that  the 
compliance  deadlines  are  unrealistic. 
One  commenter  suggested  that  States  be 
given  authority  to  determine  compliance 
schedules  for  individual  POTWs  on  a 
case-by-case  basis.  As  explained  in 
section  V,B.3  above,  the  deadlines  for 
compliance  with  the  Part  503  technical 
standards  were  established  by  Congress 


in  the  CWA.  Therefore,  EPA  cannot 
establish  different  deadlines  through 
regulations.  Where  compliance  with  a 
Part  503  standard  is  not  an  issue  (for 
example,  where  the  permit  establishes 
case-ljy-case  "interim."  limits),  the 
permitting  authority  would  have  more 
flexibility  in  establishing  a  compliance 
deadline.  However,  under  today's  final 
rule,  compliance  must  be  required  as 
soon  as  possible. 

As  explained  in  the  preamble  to  the 
proposed  rule,  where  the  existing 
provision  in  the  NPDES  regulations  was 
broad  enough  to  include  a  permittee's 
sludge  activities  as  well  as  its  discharge 
activities,  it  would  apply  to  both  unless 
specifically  limited.  Thus,  no  revisions 
to  the  existing  language  in  those 
provisions  were  proposed  because  they 
were  not  necessary.  This  includes  "need 
to  halt  or  reduce  activity  not  a  defense" 
under  §  122.41(c);  "proper  operation  and 
maintenance"  under  §  122.41(e);  duty  to 
provide  information"  under  §  122.41(h); 
"inspection  and  entry"  under  §  122.41(i), 
(Comparable  requirements  were 
proposed  to  be  included  in  the  Part  501 
regulations  and  have  been  included  in 
the  final  rule.) 

In  response  to  this  proposal,  a  POTW 
said  the  boilerplate  requirement  stating 
that  the  need  to  halt  or  reduce  the 
regulated  activity  v;ould  not  be  a 
defense  to  noncompliance  (§  !22.41(c]: 
§  501.15(b)(4))  would  leavo  POTW^s  with 
no  alternative,  and  asked  EPA  whether 
it  planned  to  provide  technical 
assistance  to  POTWs  for  permit 
violations  beyond  the  POirW"s 
expertise.  This  provision  does  not 
impose  additional  liability  on 
permittees.  It  merely  notifies  the  POTW 
that  it  will  be  held  to  strict  compliance 
with  its  permit.  e\  en  if  it  means  that  the 
POTW  has  to  cease  a  particular  activity 
in  order  not  to  violate  the  permit.  In 
other  words,  the  POTW  cannot  argue 
that  it  violated  its  permit  because  the 
only  way  it  could  avoid  a  violation  was 
to  cease  or  reduce  the  activity.  A 
permittee  will  be  expected  to  halt  or 
reduce  the  regulated  activity  if  it  is  the 
only  way  to  achieve  compliance, 
Otherwise,  the  permittee  will  be  m 
violation  of  its  permit  and  the  CWA. 

EPA  cannot  guarantee  technical 
assistance  to  POTWs  but  generally 
expects  to  include  technical  assistance 
as  a  component  of  the  national  sludge 
program.  In  the  meantime,  POTWs 
should  take  full  advantage  of  whatever 
assistance  is  available  to  develop  new, 
or  strengthen  existing,  prctreatmont 
programs. 

Commenters  also  offered  suggestions 
for  adding  other  permit  requirements, 
based  on  the  NPDES  regulations,  to  the 
Part  501  regulations.  One  suggested 


addition  was  a  "duty  to  reapply" 
analogous  to  §  122.41(b).  EPA  agrees 
that  this  provision  would  be  useful  to 
include  in  non-NPDES  permits  and 
therefore  is  adding  it  to  §  501.15(b)(14). 

Another  suggested  addition  was  a 
provision  specifying  when  the 
noncompliance  reports  required  by 
§  501.15(b)(12)(iv)  must  be  submitted, 
using  as  models  §122.41(1)  (6)  and  (7). 
EPA  agrees  witli  the  general  idea  of 
specifying  when  required  reporting  must 
be  submitted.  However,  §122.41(1)  (6) 
and  (7)  are  generally  tailored  to  specific 
types  of  noncompliance  found  in  the 
NPDES  program  and  therefore  are  not 
the  most  appropriate  models  for  the 
sludge  program.  Instead,  the  final  rule 
requires  that  any  instances  of 
noncompliance  must  be  reported  with 
the  permittees  next  scheduled  self- 
monitoring report  or  as  required  by  Part 
503.  See  §  501.15(b)(12)(iv). 

The  final  category  of  permit 
regulations  discussed  in  the  proposed 
rule  was  existing  provisions  which  were 
intended  to  continue  to  apply 
exclusively  to  the  permittee's  discharge 
activities  (i.e.,  were  not  intended  to 
apply  to  sludge  permit  or  sludge 
condition  in  permits).  In  some  cases, 
revisions  were  unnecessary  to  achieve 
the  intended  results  because  the 
provision,  by  its  own  terms,  is  limited  to 
effluent  discharges  (e.g.,  bypass  and 
upset  defenses  (§  122.41(m),  (n));  new 
sources  and  new  dischargers  (§  122.29]). 
However,  in  other  cases  EPA  proposed, 
and  today  is  finalizing,  minor  revisions 
to  some  provisions  to  clarify  that  they 
apply  to  discharge  activities  only  (e.g., 
§  122.44(1)(1),  reissued  permits; 
§  122.45(b)(1),  production-based  limits). 

The  most  significant  provision  in  this 
category  of  regulations  that  do  not  apply 
to  sludge  use  and  disposal  activities  is 
§  122.44(1)(1),  commonly  known  as  the 
"antibacksliding  "  provision.  This  means 
that  if  the  permiit  contains  requirements 
developed  on  a  case-by-case  basis  (i.e., 
based  on  the  permit  writer's  best 
professional  judgment)  under  EPA's 
interim  sludge  permitting  strategy 
(discussed  in  section  III.C.  of  this 
preamble)  which  are  more  stringent  than 
subsequently  promulgated  Part  503 
standards,  the  reissued  permit  may 
include  requirements  based  on  the  less 
stringent  Part  503  standard  rather  than 
the  more  stringent  case-by-case  interim 
limit.  This  would  be  true  not  only  for 
pollutant  concentration  limits,  but  also 
for  monitoring  or  testing  requirements  or 
management  practices  in  Part  503. 
Because  the  Part  503  standards  (and 
permit  conditions  implementing  them) 
must  protect  public  health  and  the 
environment  from  reasonably 
anticipated  adverse  effects. 


"backsliding"  from  more  stringent 
interim  requirements  should  not  result  in 
significant  public  health  or 
environmental  effects. 

Permit  modifications.  Under  NPDES. 
permits  may  be  modified  or  revoked  and 
reissued  only  for  cause.  Section  122.62 
lists  the  causes  for  which  permit 
modification  or  revocation  and 
reissuance  is  deemed  permissible.  EPA 
proposed  two  revisions  to  this  section 
related  to  sludge.  Both  are  being 
promulgated  as  final. 

First,  §  122.62(a)(1)  is  revised  to 
clarify  that  a  permit  may  be  modified  (or 
revoked  and  reissued  if  the  permittee 
agrees)  when  there  is  a  change  in  the 
permittee's  sludge  use  or  disposal 
practice  after  permit  issuance  which 
would  justify  the  application  of  different 
or  additional  limits.  This  revision 
directly  relates  to  a  corresponding 
revision  lo  require  a  permittee  to  notify 
the  Director  of  any  significant  change  in 
sludge  use  or  disposal  practices  under 
§122.41(l)(l)(iii)  (also  promulgated 
today).  These  revisions  are  intended  to 
cover  situations  where  the  permittee 
decides  to  switch  to  a  different  sludge 
use  or  disposal  practice  different  from 
the  one(s)  described  in  the  permit 
application  and  covered  by  the  permit.  It 
would  not  cover  situations  where  the 
permittee  alternates  sludge  practices 
(e.g.,  depending  on  the  season)  and  the 
permit  addresses  each  alternative. 

Two  conmienters  objected  to  requiring 
permit  modifications  when  the  permittee 
wants  to  change  sludge  use  or  disposal 
methods.  One  commenter  said  permit 
modification  is  unnecessary  when  the 
permittee  is  merely  sending  its  sludge  to 
a  different  disposal  site  permitted  under 
a  solid  waste  program.  "The  commenter 
also  suggested  that  minor  modifications 
be  used  if  no  significant  impact  to  the 
environment  occurs.  The  other 
commenter  argued  generally  that  permit 
modifications  for  changes  in  sludge  use 
or  disposal  methods  was  incompatible 
with  well-designed  sludge  management 
plans  and  facilities  that  employ  a 
variety  of  use  or  disposal  methods. 

EPA  disagrees  with  the  underlying 
assumption  of  the  comments  that  sludge 
use  and  disposal  standards  need  not  be 
implemented  through  permits.  Congress 
clearly  provided  otherwise.  EPA  also 
disagrees  that  minor  modification 
procedures  are  appropriate  because 
whether  a  particular  method  may 
significantly  affect  the  environment 
caruiot  be  determined  in  advance  and 
without  knowledge  about  the 
permittee's  particular  situation. 
However,  both  situations  described  by 
the  commenters  can  be  addressed  at  the 
time  of  permit  issuance  rather  than 
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throuth  permit  modification  Nothing  in 
todays  final  riile  precludes  adclrpssing 
more  than  one  sludge  use  or  disposal 
method  in  the  permit,  whether  employed 
on  a  regular  basis  or  as  a  "back-'jp" 
method  when  the  primary  means  nf 
sludge  use  or  disposal  is  unavailable. 

One  commenter  said  that  requiring  a 
permittee  to  ni;tify  the  Director  of 
changes  in  its  sludge  disposal  practice 
was  unnecessary  since  any  deviation 
from  permit  terms  would  be  an  obvious 
violation  of  the  permit.  The  purpose  of 
the  notice:  provision  is  not  to  excuse 
permit  noncompliance,  as  the 
commenter  seems  to  assume.  Instead,  it 
allows  the  permittee  the  flexibility  to 
char>je  use  and  disposal  practices  if  it 
chooses,  but  requires  the  permittee  to 
notify  the  penr.ittmg  authority  about  any 
anticipated  change  in  activity  which 
may  require  changes  m  the  permit. 
Based  on  this  information,  the  permitting 
authority  would  then  have  to  determine 
whether  or  not  to  require  modification  of 
the  permit  in  order  for  the  planned 
activity  to  occur  (i  e,  modification  would 
be  needed  to  avoid  noncompliance). 
Therefore,  the  notification  requirement 
serves  a  useful  purpose,  both  for  the 
permitting  aathonty  and  the  permittue 

.^n  analogous  notification  provision  in 
the  proposed  Part  501  r\i!e  specified  that 
changes  that  m^st  be  reported  included 
sending  sludge  to  additional  disposal 
sites  not  reported  during  the  permit 
application  process  This  phrase  (with  a 
minor  editorial  change)  has  been  added 
to  the  final  revisions  to  5  122.41(l)(l)(iii) 
as  well,  with  the  caveat  that  notification 
!S  not  necessary  when  additional  sites 
are  reported  pursuant  to  an  approved 
land  application  plan.  As  discussed 
elsewhere  in  this  preamible,  the  final 
rule  allows  treatment  works  to  seek 
approval  of  a  land  application  plan  for 
beneficial  reuse  proiects.  in  lieu  of 
requiring  perm.t  modification  each  time 
the  sludge  is  sent  to  a  previously 
unidentified  site.  This  caveat  appears  in 
both  the  Part  122  and  Part  501 
notification  provisions  and  is  intended 
to  complete  other  changes  made  to  the 
final  rule  to  allow  for  approval  of  land 
application  plans. 

The  second  revision  would  allow 
permit  modification  whenever  required 
by  a  reopener  clause  to  incorporate 
limits  based  on  new  standards  for 
sludge  use  and  disposal  promulgated  in 
40  CFR  Part  503  (In  related  revisions 
promulgated  today,  permits  may  be 
modified  when  the  new  standards  are 
more  stringent  than  existing  permit 
limits  (§  122.44(b))  and  the  permit  must 
contain  a  "reopener"  clause  to  this 
effect  under  {  122.44(c)(4).)  This  revision 
authorizes  the  permitting  authority  to 


revise  a  permit  to  include  Part  503 
standards.  As  noted  in  earlier 
discussions,  a  permittee  must  comply 
with  any  applicable  Part  503  standard 
by  the  statutory  deadline  even  if  its 
permit  had  not  been  revised  to 
incorporate  the  standard  This  revision 
also  gives  the  permittee  a  basis  for 
requesting  modification  of  the  permit  to 
eliminate  uncertainty  about  how  the 
standard  applies  to  the  permittee's 
particular  situation,  when  this  is  not 
readily  apparent  on  the  face  of  the 
regulation.  Another  advantage  to 
obtaining  specific  limits  implementing  a 
Part  503  requirement  is  that  it  would 
provide  the  permittee  with  a  basis  for 
asserting  the  affirmative  defense  as 
provided  in  §  122.5. 

In  addition.  EPA  is  revising  {  122.62 
by  adding  a  new  paragraph  (a)(18)  to 
provide  for  a  permit  modification  to 
approve  a  new  land  application  plan  or 
revise  an  existing  one.  Land  application 
plans  are  discussed  in  more  detail  above 
in  the  discussion  about  appHcation 
requirements. 

One  commenter  suggested  that  the 
regulations  also  provide  for  permit 
modification  when  there  are  changes  in 
the  permittee's  influent  "which  result  in 
a  change  to  the  applicable  sludge 
regulations."  The  applicability  of  a 
particular  sludge  regulation  depends  on 
the  use  or  disposal  practice  used  by  the 
POTW  rather  than  on  the  characteristic 
of  its  infiuent.  Therefore,  it  is  unclear 
why  a  modification  would  be  needed  in 
this  situation.  A  change  in  infiuent  can 
affect  sludge  quality  and  consequently 
determine  whether  or  not  the  permittee 
is  able  to  comply  with  its  permit  limits 
and  continue  its  chosen  sludge  practice. 
However,  a  separate  provision  to  allow 
modification  in  this  instance  is  not 
necessary  because  S  122.62(a)(1)  (major 
or  substantial  alterations  or  additions  to 
the  permitted  activity)  would  cover  this 
situation. 

Finally,  one  commenter  noted  that 
some  of  the  permit  regulations  EPA 
expected  to  apply  to  sludge  activities  as 
well  as  discharge  activities  were  being 
challenged  in  a  pending  lawsuit.  The 
commenter,  a  party  to  that  lawsuit, 
asked  that  it  be  given  an  additional 
opportunity  to  comment  if  any  of  the 
challenged  rules  were  set  aside  and 
remanded.  That  lawsuit  has  since  been 
decided.  See  NRDC  v.  EPA.  859  F.2d  156, 
28  ERG  1401  (D.C.  Cir.  1988).  The  only 
NPDES  regulation  remanded  for  further 
Agency  action  does  not  apply  to  sludge 
use  or  disposal  activities.  Therefore, 
additional  revisions  to  today's  final  rule 
are  not  necessary  as  a  result  of  that 
litigation. 


G.  Permitting  Procedures  (Part  124) 

1  General 

Part  124  establishes  the  procedural 
requirements  for  issuing,  modifying,  and 
terminating  permits  under  several 
Federal  programs,  including  NPDES. 
EPA  proposed  to  have  the  procedural 
requirements  in  Part  124  that  apply  to 
NPDES  permits  apply  as  well  to  "sludge- 
onlv"  permits  authorized  by  section 
405(0(2)  of  the  CWA.  EPA  also  proposed 
revisions  to  Part  124  based  on  the 
incorporation  of  requirements 
addressing  sludge  conditions  in  NPDES 
permits.  Today's  rule  finalizes  proposed 
revisions  to  Part  124  with  only  minor 
changes  from  the  proposal  as  described 
below. 

2.  Specific  Revisions 

"Sludge-only" permits.  To  make  the 
Part  124  procedures  apply  to  permits 
issued  by  EPA  to  "sludge-only 
facilities."  EPA  proposed  revisions  to 
several  sections,  including  i  124.1 
(purpose  and  scope).  §  124.3  (application 
for  a  permit),  §  124.71  (applicability  of 
Subpart  E  governing  evidentiary 
hearings)  and  §  124.111  (applicability  of 
Subpart  F  governing  non-adversary 
panel  proceedings).  EPA  did  not  receive 
any  comments  on  these  proposed 
revisions.  Therefore,  the  final  rule  will 
be  the  same  as  the  proposed.  As 
explained  in  the  preamble  to  the 
proposed  rule,  EPA  intends  these 
revisions,  together  with  the  revisions  to 
Part  122  described  above,  to  serve  as  the 
requirements  and  procedures  for  EPA 
issuance  of  permits  under  section 
405(0(2)  of  the  GWA  to  treatment  works 
treating  domestic  sewage  where  the  Part 
503  standards  have  not  been  included  in 
any  of  the  permit  programs  listed  in 
section  405(f)(1). 

NPDES  permits.  The  other  proposed 
changes  to  Part  124  addressed  the 
expanded  content  of  NPDES  permits  to 
include  requirements  for  sludge  use  and 
disposal.  Among  those  proposed 
changes  were  revisions  to  the 
definitions  of  "applicable  standards  and 
limitations,"  "facility  or  activity,"  and 
"general  permit."  The  definitions  of 
"applicable  standards  and  limitations" 
and  "general  permit"  remain  unchanged 
from  the  proposed  rule.  The  definition  of 
"facility  or  activity"  has  been  revised 
slightly  in  the  final  rule  to  refer  to 
"treatment  works  treating  domestic 
sewage"  rather  than  "treatment  works," 
consistent  with  revisions  to  the  same 
definition  in  Part  501. 

Note:  The  preamble  to  the  proposed  rule 
erroneously  slated  that  a  new  definition  of 
"Class  1  siudfie  management  facility"  was 
proposed  tu  be  added  to  Part  124.  A  new 


definition  was  not  proposed  since  all 
definitions  in  §  501.2,  including  the  definition 
of  "Class  I  sludge  management  facility,"  were 
proposed  to  be  adopted  in  Part  124.  Today's 
final  rule  incorporates  by  reference  in  Part 
124  all  definitions  in  Part  .vn.  Therefore,  a 
separate  definition  of  "Class  I  sludge 
management  facility  '  in  Part  124  is  not 
needed. 

Draft  permits.  A  proposed  revision  to 
§  124.6(d)(4j  would  have  required  that 
draft  permits  include  conditions 
necessary  to  rr'iet  the  requirements  of 
standards  for  sludge  use  and  disposal 
and  any  other  conditions  related  to 
sewage  sludge  required  under  §§  122.41. 
122.42  and  122.44.  EPA  received  no 
comments  on  this  proposed  revision. 
Today's  final  rule  is  the  same  as  the 
proposal. 

Fact  sheets.  EPA  proposed  two 
changes  to  the  rules  governing  the 
preparation  of  fact  sheets  to  establish 
how  sludge  conditions  were  to  be 
addressed  First,  a  proposed  revision  to 
1 124.8  would  require  that  fact  sheets  be 
prepared  for  "Glass  I  sludge 
management  facilities."  A  similar 
requirement  appeared  in  the  Part  501 
proposed  rule  (§  501.15(d)(4)). 

One  State,  commenting  on  Part  501. 
said  generally  that  fact  sheets  and  draft 
permits  are  unnecessary  and  cause 
delays.  EPA  disagrees.  The  purpose  of 
draft  permits  and  fact  sheets  is  to  inform 
the  public  and  the  regulated  party  (and 
EPA  in  the  case  of  State  issued  permits) 
of  the  restrictions  that  will  be  placed  on 
sludge  use  and  disposal  practices  and 
the  basis  for  those  limits.  This 
information  is  needed  so  that  interested 
parties  can  comment  intelligently  on 
what  the  agency  proposes.  The  fact 
sheet  also  documents  the  agency's 
rationale  for  its  actions  on  the  permit, 
and  therefore  plays  a  critical  function  if 
the  permit  is  subsequently  challenged. 
Preparing  the  draft  permit  and  fact 
sheets  undeniably  takes  time  in  the 
short  term.  However,  it  can  save  time 
over  the  long  term  by  minimizing 
questions,  objections,  and  challenges  to 
permits.  Therefore,  EPA  is  adopting  a 
final  rule  that  is  the  same  as  the 
proposed  nile.  A  fact  sheet  must  be 
prepared  for  Glass  I  sludge  management 
facilities,  (i.e.,  POTWs  required  to  have 
an  approved  pretreatment  program 
under  40  GFR  403.8  or  any  other 
treatment  works  treating  dome.3tic 
sewage  classified  as  such  because  of  its 
potential  to  affect  public  health  and  the 
environment  adversely). 

The  second  proposed  revision  would 
require  that  fact  sheets  explain  how 
"conditions  or  standards  for  sludge  use 
and  disposal"  were  derived  (§  124.50(a)) 
and  where  the  regulated  activity  or 
facility  is  located  (§  124.56(c)).  the 


purpose  of  the  revision  to  §  124.56(a) 
was  to  require  that  the  fact  sheet 
contain  an  explanation  of  how  sludge 
limits  or  conditions  were  calculated, 
whether  based  on  the  technical  sludge 
standards  (Part  503)  or  on  the  permit 
writer's  best  professional  judgment. 
However,  the  proposed  regulatory 
language  was  unclear  in  this  regard  and 
could  be  read  to  refer  only  to  sludge 
limits  and  conditions  based  on  the  Part 
503  technical  standards.  To  clarify  that 
EPA  intends  the  fact  sheet  to  address 
BPJ  conditions  as  well,  the  final  rule  also 
includes  a  revision  to  §  124.56(b)  to 
specifically  reference  conditions 
developed  on  a  case-by-case  or  BPJ 
basis  pursuant  to  section  405(d)(4)  of  the 
GWA. 

Public  notice.  Section  124.10  governs 
when  and  how  public  notice  of  permit 
actions  must  be  made.  In  the  March  1988 
proposal,  EPA  proposed  two  revisions  to 
the  public  notice  requirements.  EPA  is 
finalizing  the  first  revision  unchanged 
from  the  proposal  since  it  received  no 
public  comments  objecting  to  the 
proposed  rule.  This  revision  to 
§  124,10(c)(l)(ii)  requires  the  permit 
authority  to  mail  the  public  notice  of  a 
permit  action  to  any  agency  known  to 
have  issued  or  be  required  to  issue  a 
sludge  management  permit  or  ocean 
dumping  permit  for  the  same  facility  or 
activity. 

The  second  proposed  revision  to 
§  124.10  would  require  the  public  notice 
to  describe  the  location  of  each  sludge 
management  facility  (including  disposal 
sites)  and  disposal  or  use  practice 
(§  124.10(d)(l)|vii)).  Gommenterson 
similar  provisions  in  Part  501  objected  to 
requiring  public  notice  of  each 
agricultural  land  application  site  where 
sludge  is  beneficially  reused  either 
because  those  sites  may  not  be  known 
at  the  time  of  the  permit  issuance  or 
because  subsequent  notice  for  each  site 
would  jeopardize  a  land  appHcation 
program  through  delays  which  would 
interfere  with  crop  cycles  and  other 
circumstances  affecting  agricultural  use. 

In  response  to  these  comments, 
today's  final  rule  specifies  that  only  use 
or  disposal  sites  known  at  the  time  of 
permit  application  must  be  described  in 
the  public  notice. 

As  discussed  in  section  V.F.2.  above, 
today's  final  rule  also  provides  for  land 
application  plans  where  the  sludge 
generator  is  unable  to  identify  all  future 
beneficial  use  sites  that  will  be  used 
during  the  permit  term.  Today's  rule 
establishes  minimum  procedural 
requirements  for  land  application  plans, 
but  does  not  require  full-scale  permit 
modification  procedures  for  each  new 
land  application  site.  The  land 
application  plan  itself,  developed  as  part 


of  the  permit,  would  establish  the 
procedures  that  must  be  followed  before 
sludge  could  be  applied  to  previously 
unidentified  sites.  "To  ensure  that  the 
public  has  a  meaningful  opportunity  to 
comment  on  all  aspects  of  the  land 
application  plan,  today's  final  rule 
includes  several  revisions  to  Part  124 
(and  corresponding  provisions  in  Part 
501).  First.  S  124.8(a)  has  been  revised  to 
require  a  fact  sheet  whenever  a  permit 
includes  a  sewage  sludge  land 
application  plan.  (See  also 
§  501.15(d)(4).)  Thus,  where  a  non- 
"Class  I  sludge  management  facility" 
has  a  land  application  plan,  there  must 
be  a  fact  sheet.  Second,  the  publication 
of  the  public  notice  must  be  co- 
extensive with  the  geographical  area 
covered  by  the  land  application  plan 
(§  124.10(c)(2)(i);  §  501.15(d)(5)(ii)(B)). 
Third,  the  public  notice  must  indicate 
that  a  land  application  plan  is  a  part  of 
the  proposed  permit  (|  124.10(c)(2)(i): 
§  501.15(d)(5)(iii)(A)(5)).  Fourth,  the  fact 
sheet  must  briefly  describe  how  each 
required  element  of  the  land  application 
plan  listed  in  §  501.15(a)(2)(ix)  is 
addressed  in  the  proposed  permit 
(1 124.56(e);  §  501.15(d)(4)(i)(C)). 

Some  commenters  objected  to  any 
public  notice  because  it  could  trigger  a 
"not-in-my-back-yard"  or  "NIMBY" 
public  response  which  could  defeat 
attempts  to  beneficially  reuse  sewage 
sludge,  no  matter  how  environmentally 
safe  it  might  be.  EPA  is  aware  that 
public  opposition  to  beneficial  reuse 
may  not  always  be  justified  by 
environmental  risks.  However.  EPA 
does  not  view  withholding  information 
as  an  appropriate  response  to  public 
concerns  about  sewage  sludge  use  and 
disposal.  Instead,  as  noted  by  several 
commenters.  public  education 
concerning  the  potential  benefits  and 
risks  of  sludge  reuse  is  needed. 

Permit  termination  after  apprcval  of 
State  programs.  Finally,  EPA  today  is 
revising  S  124.5(d)  to  allow  EPA  to 
terminate  a  permit  in  the  course  of 
transferring  permit  responsibility  to  an 
approved  State  under  §  501.14(b)(1) 
without  having  to  issue  a  notice  of  intent 
to  terminate  (and  without  following  the 
procedures  applicable  to  draft  permits). 
(Note:  Although  the  preamble  to  the 
proposed  rule  indicated  that  this 
revision  to  §  124.5(d)  was  being 
proposed,  the  proposed  revised  language 
was  inadvertently  omitted  from  the 
March  9. 1988  notice.)  No  comments 
were  received  on  the  proposed  revision. 
Accordingly,  the  final  rule  is  the  same  as 
the  proposed  rule. 
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//.  State  Prosram  Requ!renu'ii:s: 
Genera! 

Tudciy'B  final  nile  establishes  the 
minimum  requirements  for  approved 
Slate  sludge  management  prosrams  and 
procedures  for  approving,  revising,  ar.d 
withdrawing  approval  of  State 
programs.  As  proposed,  a  State  may 
administer  an  approved  sludge 
management  program  as  part  of  an 
NF^DES  prog.'am  or  as  a  non-NPDES 
program,  Stite  pro«ra.T,s  are  optional.  If 
a  State  does  not  obtain  program 
approval.  EPA  will  be  resptinsib.e  f  ir 
ensuring  that  the  technical  sli.d^e 
•standards  are  implemented  through 
permits  issued  to  POTVVs  or  other 
treatment  works  treating  domestic 
sewage  in  that  State 

In  developing  the  final  njle.  EPA 
relied  on  the  authority  and  program 
direction  provided  in  the  Clean  Water 
Act  amendm.ents  of  1987.  Except  in  very 
general  terms,  the  1987  amendments  do 
not  giVe  EPA  much  direction  on 
fashioning  Sta'e  program  procedures 
and  requiren.ents.  However.  Congress 
prov.ded  sorfie  clearly  articulated 
general  principles.  In  section  405(n(l). 
Congress  directed  EVA  to  promulgate 
procedures  for  approving  State 
programs  that  "assure  compliance  with 
a:.y  applicable  rf  quirementa  of  (section 
405  of  the  C\\  A),"  Tne  legislative 
history  further  states  that  "approved 
programs  must  have  substantive 
standards  at  least  as  "trmgent  as  those 
contained  in  the  405{d]  guidelines,"  Sen. 
Rep.  No.  90-50  at  47  (May  14.  1985).  See 
also  132  Cong  Rec.  HlOo'e  (October  15. 

198fi). 

EP.^  s  expectations  for  approvable 
State  programs  are  contained  m  Part 
501.  which  applies  to  non-NPDFS  State 
progtams,  Fi'A  used  the  February  1986 
proposed  rule  as  the  basis  for  much  of 
the  March  1908  Part  501  proposal.  For 
the  permittir^  requirements  and 
procedures  which  becam.e  necessary 
after  Congress  determined  that  the 
siud«e  technical  regulations  wer"  to  be 
implemented  through  a  permit.  EPA 
used  the  NTDES  program  regulations  as 
the  model  fur  two  reasons.  First,  those 
regulations  reflect  over  fifteen  years  of 
experience  and  growth  m  a  successful 
program.  Second,  the  Act  provides  for 
implementation  of  the  technical  sludge 
standards  through  NPDES  permits  and 
approved  State  NPDES  permit  programs. 
Equity  and  consistency  support  similar 
requirements  for  non-NPDES  programs. 

A  State  sludge  program  may  be 
adm.inistered  as  part  of  an  existing  State 
program  (e.R,.  the  State  solid  waste 
management  plan]  or  it  mav  be  a 
separate  section  405  sludge  program,  so 
long  as  it  meets  the  requirements  of  the 


Part  501  regulations.  States  arc.  of 
course,  frfe  to  adopt  more  stringent  or 
more  extensive  requirements  under 
section  510  of  the  CW  A  State  programs 
will  be  reviewed  for  their  ability  to  meet 
the  requirements  of  the  Act  and  to 
ensure  that  there  are  no  State  provisions 
which  may  undercut  or  hinder 
implementation  of  the  program,  such  as 
provisions  authonzmg  variances  from 
Federal  technical  standards 

Today's  final  nile  also  establishes  the 
additional  requirements  that  approved 
NPDES  State  programs  would  have  to 
meet  to  be  approved  under  section 
405(0-  The  requirements  are  contained 
in  the  revisions  to  40  CFR  Part  123 
Today's  rule  adds  relatively  few  new 
requirements  for  States  with  existing 
NPDES  programs.  This  assumes  that  the 
existing  Part  123  requirem.ents  are  broad 
enough  to  cover  sludge  requirements. 
Therefore,  an  NPDES  State  which  seeks 
approval  under  section  405  would  have 
to  demonstrate  through  an  application 
for  program  modification  that  its 
program  covers  implementation  of 
sludge  requirements  to  the  same  extent 
as  other  NPDES  permitting  activities 
and  also  covers  activities  unique  to 
sludge  management. 

Although  a  State  may  choose  to  seek 
approval  of  its  sludge  management 
program  under  Part  123  (as  part  of  its 
NPDES  program]  or  Part  501  (as  a  non- 
NPDES  program),  the  basic  requirements 
for  approval  under  either  Part  are  the 
same.  Maintaining  consistency  among 
State  program  requirements  will  help 
ensure  that  minimum  standards  apply 
nationwide,  regardless  of  which 
program  a  State  chooses  for  its  sludge 
management  program.  The  purpose  of 
the  program  requirements  under  both 
parts  is  to  produce  programs  which 
adequately  ensure  compliance  with 
section  405(d)  and  meet  the 
Congressional  goal  of  approving  State 
programs  which  are  no  less  stringent 
than  the  Federal  program. 

The  State  program  discussion  first 
examines  general  issues,  followed  by  a 
section-by-section  analysis  of  Part  501 
and  revisions  to  Part  123. 

1.  Need  for  Regulations  and  EPA 
Approval  of  State  Programs 

Regulations  establishing  minimum 
requirements  applicable  to  all  States 
that  administer  an  EPA-approved  sludge 
program  are  necessary  to  ensure  that 
the  environmental  goals  of  the  program 
as  envisioned  by  Congress  will  be  met 
nationwide.  These  regulations  provide 
for  consistency  and  uniformity  among 
programs,  which  promotes  equitable 
treatment  for  regulated  parties  and 
integrity  of  the  national  program. 
Meeting  these  objectives  demands  a 


fairly  rigorous  approval  process  and 
close  scrutiny  of  the  State's  program. 

One  commenter  suggested  that 
instead  of  requiring  States  to  obtain 
program  approval,  that  all  sludge  use 
and  disposal  be  regulated  through 
existing  CWA  programs:  NTDES  States 
would  simply  include  sludge  conditions 
into  NPDES  permits,  while  non-NPDES 
States  would  use  the  section  401 
certification  process  to  integrate  their 
sludge  programs  into  CWA  programs. 
This  suggested  approach  is  not 
supported  by  the  CWA.  First,  section 
405(0  clearly  provides  for  approved 
State  programs.  (A  similar  argument  that 
NPDES  States  must  revise  their  NPDES 
programs  to  include  sludge  regulation  is 
discussed  below  in  section  V.H.3.1 
Second,  the  purpose  of  the  section  401 
State  certification  process  is  to  advise 
EPA  of  conditions  that  are  needed  to 
implement  State  water  quality  criteria 
and  standards  so  they  can  be 
incorporated  into  EPA-issued  discharge 
permiits.  Congress  did  not  amend  section 
401  to  provide  for  sludge  use  and 
disposal  as  contemplated  by  the 
commenter.  Further,  it  is  unclear  how 
the  section  401  certification  process. 
which  addresses  State  requirements, 
would  be  useful  for  implementing  the 
section  405(d)  technical  standards  as 
required  by  the  CWA.  (For  similar 
reasons,  another  commenter's 
suggestion  that  both  NPDES  and  non- 
NPDES  States  should  be  able  to 
incorporate  State  sludge  requirements 
into  federally-enforceable  permits  is 
inappropriate.) 

A  consortium  of  State  sludge 
management  agencies  commented  that 
EPA  approval  of  State  programs  was 
important  only  for  States  without 
existing  effective  State  sludge 
management  programs,  and  that  for 
States  with  effective  programs,  EPA's 
role  should  be  that  of  facilitation, 
technical  and  financial  assistance, 
research  support,  and  information 
gathering.  This  commenter  did  not 
suggest  reliable  means  or  criteria  for 
determining  into  which  category  a  State 
would  fall.  Indeed,  that  is  a  major 
purpose  of  the  approval  process 
established  in  today's  regulation.  To 
obtain  approval,  States  are  asked  to 
demonstrate  that  they  have  effective 
programs  and  that  they  can  implement 
the  Federal  standards.  EPA  cannot 
responsibly  fulfill  its  obligations  under 
the  Clean  Water  Act  to  approve  State 
programs  that  assure  compliance  with 
section  405  without  such  information. 
For  similar  reasons,  the  "diversion"  of 
resources  from  regulatory  activities  to 
undertake  the  approval  process  that 


some  commenters  noted,  is  largely 
unavoidable. 

Some  commenters  suggested 
alternatives  to  the  formal  approval 
process  set  forth  in  the  proposed  rule, 
that  shifts  the  burden  of  information 
gathering  and  synthesis  from  the  States 
to  EPA.  One  commenter  said  that  the 
adequacy  of  State  programs  could  be 
determined  through  audits  and  oversight 
rather  than  through  formal  submissions 
(again  for  those  States  with  existing 
effective  programs).  Another  suggested 
that  EPA  undertake  field  audits  and  use 
checklists  to  gather  information  about 
State  programs  rather  than  requiring  the 
State  to  submit  documentation  of  their 
programs  to  EPA.  Another  suggested 
"self-certification."  These  methods. 
while  usefid,  are  more  suited  to  ensuring 
that  approved  State  programs  continue 
to  implement  adequate  programs  than  to 
determining  whether  such  programs  are 
adequate  at  the  outset. 

Shifting  the  entire  burden  of  gathering 
information  of  the  State's  program  to 
EPA  would  be  inefficient.  States  are  in 
the  best  position  to  gather  information 
about  their  programs,  especially  if  their 
sludge  program  is  scattered  among 
several  agencies.  Similarly,  the  State's 
Attorney  General  is  the  most 
authoritative  source  on  State  law.  Even 
though  EPA  believes  that  States  must 
continue  to  bear  the  major  burden  of 
documenting  the  adequacy  of  their 
programs,  EPA  will  try  to  streamline  the 
process  and  develop  model  documents 
to  minimize  time  spent  on  developing 
program  submission.  In  addition,  the 
Agency  plans  to  undertake  informal 
program  reviews  to  assist  States  in 
evaluating  their  programs  to  determine 
what  changes  would  be  needed  to  meet 
the  approval  requirements.  Finally,  EPA 
also  has  made  numerous  changes  in 
specific  requirements  like  the  inventory 
(often  cited  as  the  most  resource 
intensive  of  the  requirements)  and  the 
list  of  bans  and  prohibitions  to  ease  the 
burden  on  States. 

2.  Required  Scope  of  Approved  State 
Programs 

Section  501.1(dl  requires  that  States 
have  authority  to  regulate  all  sludge 
management  activities  that  may  be 
practiced  in  the  State  (except  that 
disposal  of  sewage  sludge  considered  to 
be  a  hazardous  waste  under  Subtitle  C 
of  RCRA  need  not  be  a  part  of  a  State's 
program  under  todays  rule).  This 
includes  a  range  of  sludge  treatment  and 
processing  activities  (plus  related 
activities  such  as  transportation  and 
storage)  and  specific  sludge  use  and 
disposal  practices  (e.g.,  land  application. 
landfill.  distribuUon  and  marketing, 
incinerabon.  and  any  other  sludge  use 


and  disposal  practices,  other  than  ocean 
dumping,  as  may  be  covered  by  federal 
regulations)  For  related  activities,  such 
as  transportation  and  storage,  the  State 
need  not  demonstrate  a  comprehensive 
regulatory  scheme.  For  example.  States 
are  not  expected  to  have  a  manifest 
system  for  the  transportation  of  sewage 
sludge  What  is  needed,  however,  is  a 
showing  that  the  authority  exists  to 
regulate  these  activities,  as  needed,  to 
protect  public  health  and  the 
environment. 

L'nlike  the  proposed  rule,  today's  final 
rule  does  not  attempt  to  list  ail  sludge 
management  activities  or  practices  that 
future  federal  regulations  may  address 
and  that  a  State  must  be  able  to 
regulate.  Instead,  the  final  rule  simply 
retains  the  general  reference  to  "sludge 
treatmient.  processing  and  short  term 
storage  practices  as  may  be  covered  by 
federal  regulations."  In  some  cases  this 
section  covers  activities  which  will  not 
be  covered  by  the  first  round  of  the  Part 
503  technical  standards  (e.g., 
transportation,  storage,  treatment). 
However,  States  are  still  required  to 
have  the  authority  to  regulate  these 
activities  in  the  event  that  subsequent 
rounds  of  Part  503  may  regulate  them, 
and  because  even  in  the  absence  of 
applicable  Part  503  standards.  States 
must  have  authority  to  take  appropriate 
measures  to  protect  public  health  and 
the  environment  from  the  adverse 
effects  of  sludge  use  or  disposal 
comparable  to  EPA's  authority  under 
section  405(d)(4)  of  the  CWA 
(§501.1(c)(4j). 

Consistent  with  section  313(a)  of  the 
CWA.  the  State's  approved  program 
must  also  apply  to  federal  facilities  to 
the  same  extent  as  to  other  entities 
within  the  State.  This  requirement  was 
stated  explicitly  in  the  1986  proposal 
(proposed  §  501.15(b)  introductory 
language),  but  was  inadvertently 
omitted  in  the  1988  proposal.  (The 
reference  to  federal  facility  compliance 
in  §  501.1(c)(i)  clearly  signalled  the 
Agency's  intent,  however.)  To  clarify 
that  federal  facilities  are  covered,  the 
final  rule  reinstates  the  explicit 
requirement  that  "The  State  sludge 
management  program  shall  also  be 
applicable  to  all  federal  facilities  in  the 
State." 

Note:  State  NPDES  programs  are  already 
required  to  cover  federal  facilities  within  the 
State. 

In  addition,  the  definition  of  "treatment 
works  treating  domestic  sewage"  in 
§  §  501  2  and  122.2  has  been  revised  to 
specifically  include  federal  facilities. 

One  commenter  on  the  1986  proposal 
said  that  the  federal  facility  requirement 
was  inadequate,  given  problems  States 


have  encountered  in  gaining  access  to 
federal  facilities  (particularly  military 
installations  which  resist  on  national 
security  grounds),  and  argued  that  the 
regulations  should  require  States  to 
demonstrate  workable  procedures  to 
ensure  access  to  federal  facilities, 
guarantee  federal  facility  compliance 
with  all  permitting,  monitoring,  and 
reporting  requirements,  and  be  subject 
to  the  same  enforcement  actions  as  non- 
federal facilities.  The  commenter  further 
stated  that  EPA  should  assume 
responsibility  for  enforcement  whenever 
States  encounter  resistance  fiom  federal 
facilities.  EPA  disagrees  that  additional 
regulations  are  necessary  because 
today's  final  rule  already  requires  thai 
federal  facilities  be  covered  under  an 
approved  State  program  to  the  same 
extent  as  other  entities.  To  require  more, 
as  suggested  by  the  commenter,  would 
be  essentially  meaningless  and  would 
not  be  an  appropriate  way  to  deal  with 
the  situations  described  by  the 
commenter. 

Although  States  will  be  required  to 
have  general  authority  to  regulate  these 
types  of  activities,  they  would  not  be 
expected  to  have  specific  regulations  or 
the  program  capacity  necessary  to  carry 
out  such  regulations  until  after  the 
sludge  technical  regulations  have  been 
promulgated.  Requiring  States  to  have 
broad  legal  authority  at  the  outset 
however,  minimizes  the  need  for 
subsequent  statutory  changes,  which 
may  take  up  to  two  years  (see  §  501.32), 
in  order  to  have  authority  to  implement 
new  federal  regulations.  Minimizing 
delays  in  State  programs'  ability  to 
implement  new  federal  sludge  use  and 
disposal  requirements  is  particularly 
important  because  the  CWA  requires 
compliance  with  any  new  regulations 
within  one  year  after  promulgation  (or 
within  two  years  if  the  regulations 
require  construction). 

3.  Mandatory  v.  Optional  Programs 

Under  today's  final  rule.  State  sludge 
management  programs  are  optional.  All 
NPDES  permits  must  contain  the  sludge 
standards  mandated  by  CWA  section 
405(d)  unless  they  are  addressed  under 
another  Federal  permit  or  a  permit 
issued  pursuant  to  an  approved  Slate 
sludge  program.  If  the  State  does  not 
have  an  approved  program,  EPA  will 
implement  the  standards  either  through 
an  NPDES  permit  (when  it  is  the  NPDES 
permit  authority)  or  through  a  "sludge 
only"  permit  authorized  by  section 
405(f)(2)  of  the  CWA. 

Giving  States  the  option  to  choose 
whether  to  seek  program  approval 
represents  a  significant  departure  from 
the  February  4, 1986  proposal  which 
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would  have  required  States  ;o  develop 
and  submit  sludge  programs  to  EPA  for 
approval  as  part  of  the  contiruing 

planning  process  required  under  section 
303(e).  EP.A  abandon'-'d  the  mandatory 
program,  approach  because  in  the  1987 
amendments  to  the  Clean  Water  .Act 
Congress  authorized,  but  did  not 
expressly  mandate,  that  States  develop 
section  405  sludge  p'Ogrnm.s  In  contrast, 
when  Congress  amemied  the  Clean 
Water  .Act  in  19"7  and  added 
requirements  to  develop  pretreatment 
programs,  it  expressly  mandated  that 
States  with  existing  NPDES  programs 
mod:fy  those  progra.ms  to  add 
pre'reatment  authority  EP.A  interprets 
this  failure  to  require  States  to  ob'ain 
EPA  approval  of  'heir  sludge  programs 
to  mean  that  Congress  intended  State 
program.s  to  be  optional. 

.\t  the  time  of  the  T986  proposed  Pale. 
State  programs  were  the  only  available 
vehicle  for  implementing  a 
comprehensive  sludge  management 
program  since  the  Federal  sta'utes  that 
established  technical  requirements  for 
sludge  use  and  disposal  did  not  specify 
federal  implementation  mechanisms 
This  too.  changed  with  the  198~ 
amendments  to  the  Clean  Water  .Act 
authorizing  EPA  to  issue  permits  in  the 
.ibsence  of  approved  State  programs 
This  scheme  establishing  Federal  and 
State  roles  m  the  sludge  management 
program  is  similar  to  the  NPDES 
program  where  State  programs  are  also 
optional.  This  is  another  reason  for 
'  oncluding  that  State  sludge 
management  programs  under  section 
405(t1  should  be  optional.  However,  as 
stated  in  EP.A's  1984  "Policy  on 
Municipal  Sludge  Managem.en'."  it  is 
EP.A's  policy  that  sludge  m.anagement  is 
a  local  concern  and  thus  should  be 
handled  at  the  State  and  local  level, 
within  the  context  of  broadly- 
established  na'ional  objectives  and 
standards.  Section  lOlib)  of  the  CWA 
jIso  encourages  States  to  play  a  primary 
rale  m  the  im.plementation  of  the  CWA 
progra.T.s.  Therefore,  EPA  will 
encourage  the  States  to  develop 
approvable  sludge  programs,  through 
such  mechanisms  as  the  continuing 
planning  process  and  section  106  work 
program  development. 

Most  comm.enters  on  this  issue 
supported  optional,  rather  than 
mandatory.  State  programs  Reasons 
given  for  supporting  optional  programs 
included  the  unreliability  of  Federal  and 
State  funding  for  State  sludge  programs, 
uncertainty  about  what  the  technical 
standards  will  require,  questionable 
legal  basis  for  mandating  State 
program.s  under  the  CWA  (particularly 
before  the  1987  amendments),  and  the 


importance  of  handling  sludge  at  the 
State  and  local  level. 

Support  for  mandatory  State  programs 
was  similarly  varied.  One  State 
supported  mandatory  programs, 
contingent  upon  availability  of  Federal 
funding.  Unfortunately,  EPA  cannot 
guarantee  this.  One  commenter 
supported  mandatory  State  programs 
because  "States  are  more  familiar  with 
facilities  and  regional  concerns  than 
EPA."  EPA  agrees  that  State  programs 
are  preferable  for  this  reason  but  does 
not  think  it  provides  a  sufficient  basis 
for  making  State  programs  mandatory. 
Another  commenter  said  State  programs 
should  be  mandatory  because  "States 
require  guidance  and  minimum 
standards  for  compliance  monitoring." 
EPA  agrees  that  establishing  minimum 
standards  for  approvable  State 
programs  is  necessary,  but  again  does 
not  think  that  this  provides  a  sufficient 
basis  for  mandating  State  programs. 
Where  States  are  unable  or  unwilling  to 
meet  the  minimum  standards,  the 
standards  will  be  met  through  the 
Federal  permitting  program. 

One  com.m.enter.  an  environmental 
group,  argued  that  EPA  must  require  all 
States  to  have  sludge  management 
programs  to  plan  for  sludge  use  and 
disposal  throughout  the  State  pursuant 
to  section  303(e],  even  if  sludge 
permitting  programs  under  section  405(f) 
were  not  mandatory.  Essentially,  the 
commenter  argues  that  EP.A  cannot 
abandon  the  rationale  for  requiring 
State  programs  which  it  used  as  the 
primary  basis  for  proposing  State 
program  regulations  initially  in  1986,  i.e., 
that  sludge  management  programs 
would  be  a  part  of  the  continuing 
planning  process  required  of  all  States 
under  section  303(e)  EP.\  disagrees.  In 
1986.  section  303(e)  was  the  strongest 
basis  available  for  establishing  State 
programs  and  it  did  not  readily  adapt  to 
an  optional  approach.  The  1987 
amendments,  however,  contained 
comprehensive  provisions  for  sludge 
management  and  provided  a  more 
explicit  basis  and  different  approach  for 
establishing  State  sludge  management 
programs.  In  this  context,  EPA  thinks  it 
is  appropriate  to  follow  the 
Congressional  lead  in  the  1987 
amendments  and  make  State  sludge 
programs  optional.  Nothing  in  the  1987 
amendments  suggested  that  Congress 
intended  to  distinguish  between 
management  and  permitting  program.s. 

Because  EPA  has  decided  to  make 
State  programs  optional,  rather  than 
mandatory,  several  provisions  from  the 
1986  proposal  are  no  longer  applicable. 
Accordingly,  EPA  has  not  responded  to 
comments  on  these  provisions  in 


promulgating  the  final  rule.  These 
provisions  include  one  specifying  a  two 
year  deadline  for  States  to  apply  for 
program  approval  and  a  waiver  for 
"quasi-States"  (e.g.,  the  District  of 
Columbia). 

The  same  commenter  that  argued  that 
all  States  must  be  required  to  have  EPA- 
approved  sludge  management  programs 
also  argued  that  States  with  approved 
NPDES  programs  must  be  required  to 
obtain  approval  of  their  sludge 
permitting  programs.  The  commenter 
offered  three  basic  reasons  in  support. 
First,  control  over  sludge  use  and 
disposal  is  an  integral  pari  of  the 
pretreatment  program  and  thus  of 
NPDES  permits.  Therefore.  States  which 
issue  NPDES  permits  must  be  able  to 
regulate  sludge  use  and  disposal. 
Second,  the  1987  amendments  reinforce 
this  interpretation  in  section  405(f)(1)  by 
stating  that  "  'any  permit  issued  under 
section  402  *   *  *  shall  include 
requirements  for  the  use  and  disposal  of 
sludge  that  implement  the  regulations 
established  pm-suant  to  subsection  (d) 
*  *  *'  "  and  that  exceptions  to  this 
requirement  are  to  be  narrowly  defined. 
Finally,  the  commenter  argued  that  the 
CWA  has  always  required  sludge  use 
and  disposal  to  be  addressed  in  NPDES 
permits  under  section  405  (a)-{c)-  The 
rationale  behind  these  arguments 
appears  to  be  that  using  NPDES  permits 
to  implement  sludge  requirements  is  the 
most  sensible  way  to  integrate  sludge 
and  pretreatment  requirements. 

EPA  agrees  that  using  the  NPDES 
permit  that  also  contains  pretreatment 
requirements  to  control  sludge  use  and 
disposal  is  a  logical  way  to  coordinate 
these  closely  linked  activities.  However. 
it  does  not  follow  that  this  is  the  only 
approach  allowed  under  the  Clean 
Water  Act.  On  the  contrary,  the  CW.A 
embodies  a  flexible  approach  with 
regard  to  sludge  permitting.  Section 
405(f)(1)  requires  conditions  to 
implement  the  sludge  technical 
standards  in  NPDES  permits  only  if 
those  standards  have  not  been  included 
in  permits  issued  under  certain  other 
programs,  including  State  programs  that 
have  been  approved  by  the 
Administrator  as  adequate  to  assure 
compliance  with  section  405.  Thus,  the 
Act  recognizes  that  the  sludge 
requirements  could  be  in  a  variety  of 
permits  and  desigi.ates  NPDES  permits 
as  the  "backup"  permit  implementation 
of  the  sludge  standards. 

POTWs  that  are  required  to  have 
approved  pretreatment  programs  will 
still  be  required  to  comply  with  the 
sludge  standards  and  to  develop  local 
limits  or  take  other  measures  as  part  of 
their  pretreatment  program  to  assure 


compliance  with  those  standards 
regardless  of  what  kind  of  permit  the 
State  uses  to  implement  the  sludge 
technical  standards.  Coordination  may 
be  more  difficult  when  these  related 
activities  are  regulated  through  different 
programs,  but  flexibility  for  state 
programs  and  minimizing  disruption  to 
existing  non-NPDES  programs  are 
equally  important  goals. 

A  few  commenters  asked  for 
clarification  about  EPA's  role  when  an 
approved  NPDES  State  does  not  have  an 
approved  sludge  management  program 
under  section  405(f)-  One  State 
commenter  feared  that  undue  disruption 
to  existing  State  sludge  and  NPDES 
programs  would  result  if  EPA  were  to 
issue  and  enforce  sludge  permits  in  an 
approved  NPDES  State,  Another  State 
commenter,  however,  specifically 
endorsed  this  approach  as  nondisruptive 
to  existing  Slate  .NPDES  programs 
because  it  would  allow  them  to  continue 
issuing  NPDES  discharge  permits  even  if 
the  State  does  not  have  an  approved 
sludge  program.  A  POTW  expressed 
concern  that  its  ability  to  continue 
disposing  of  sludge  would  be 
jeopardized  if  its  State  did  not  have  an 
approved  program  and  that  it  may  be 
required  to  obtain  both  State  and 
Federal  sludge  permits. 

In  the  absence  of  an  approved  State 
sludge  program.  EPA  will  be  responsible 
for  issuing  permits  to  treatment  works 
treating  domestic  sewage  that 
implement  the  sludge  technical 
standards  even  if  the  State  has  an 
approved  NTDES  program.  This 
approach  follows  from  determining  that 
Congress  intended  EPA-approved  State 
sludge  programs  to  be  optional,  even  in 
NPDES  States.  Therefore,  dual 
permitting  under  State  and  Federal 
programs  is  possible.  While  this  may  be 
perceived  by  some  as  disruptive  to 
existing  State  programs,  the  alternative 
of  making  S'liie  sludge  progr^.ms 
mandatory  v,  ds  viewed  by  EPA  (and 
implied  by  comm.enters  who  favored  the 
optional  approach)  to  be  more 
disruptive. 

Permittees'  liability  for  compliance 
v.ith  the  sludge  technical  standards 
issued  pursuant  to  section  40.5(d)  of  the 
CW.A  will  be  the  same  regardless  of 
whether  EPA  or  an  approved  State 
issues  the  permit.  The  CW.A  does  not 
prohibit  sludge  disposal  without  a 
perm-it  (as  it  does  for  effluent 
discharges),  so  a  treatment  works' 
ability  to  continue  disposing  of  sludge 
should  not  be  jeopardized  by  the 
absence  of  an  approved  State  program 
or  by  the  lack  of  a  permit,  However, 
under  today's  rule,  treatment  works 
must  apply  for  a  permit  within  the  time 


frames  established  bv  today's  rule  (see 
§§  122.21(c)(2]  and  56l.l5(d)(l)(ii))  and 
must  comply  with  any  technical 
standards  applicable  to  its  sludge  use  or 
disposal  method(8)  by  the  comphance 
deadlines  established  in  the  technical 
regulations. 

4.  Partial  Programs. 

In  the  proposed  rules,  EPA  asked  for 
comments  on  whether  partial  State 
sludge  programs  should  be  allowed 
where  a  particular  State  agency  had 
responsibility  for  regulating  a  particular 
use  or  disposal  method,  and  the  State 
only  sought  to  administer  this  portion  of 
the  program  (for  example,  the  State  Air 
office  regulating  sludge  incinerators,  but 
no  other  sludge  use  and  disposal 
method).  The  1988  proposal  did  not 
provide  any  regulatory  language 
addressing  partial  program  approvals. 
stating  that  the  regulatory  language 
would  be  included  in  the  up-coming 
proposal  to  revise  the  NPDES 
regulations. 

A  similar,  somewhat  analogous 
provision  appeared  in  the  earlier, 
February  4. 1986  proposed  rule.  In  that 
notice.  EPA  proposed  to  allow  a  State  to 
request  program  approval  for  less  than  a 
complete  sludge  management  program  if 
the  State  submitted  a  general  plan  and 
schedule  to  implement  a  complete 
program  within  five  years  of  the 
effective  date  of  the  regulation.  There 
were  nine  commenters  on  this  phased-in 
approval  approach:  seven  States,  one 
environmental  group,  and  one 
association.  It  is  important  to  note  that 
the  1986  proposal  would  have  required 
States  to  develop  and  obtain  approval  of 
a  sludge  program  (whereas  under  the 
1988  proposal.  State  sludge  programs 
would  be  optional).  It  is  within  the 
context  of  requiring  sludge  programs 
that  the  commenters  responded.  Six  of 
the  nine  commenters  supported  the 
phase-in  approach.  One  supporter  (a 
State)  added  a  condition  that 
compliance  monitoring  and  reporting  be 
included  as  minimum  program  elements. 
Another  State  added  a  caveat  that  the 
largest  generators  should  be  controlled 
first,  and  that  the  elements  of  a  State 
program  which  comply  with  federal 
requirements  should  be  the  minimum 
components  necessary  for  immediate 
implementation.  Three  commenters 
opposed  the  phased-in  approach, 
expressing  concern  that  the  regulation 
provided  an  unreasonably  long  schedule 
for  program  development  and  thus  there 
would  be  no  incentive  for  State 
compliance.  One  State  expressed 
concern  that  funding  would  drop  out 
after  the  first  two  years. 

There  were  six  commenters  on  partial 
program  approvals  in  response  to  the 


March  1988  proposal:  five  States  and 
one  environmental  group.  The  five 
States  all  recommended  that  EPA  allow 
partial  State  program  approvals,  on  the 
basis  that  it  provides  greater  flexibility 
in  adapting  the  new  federal  regulatioiu 
to  existing  State  programs,  and  enables 
the  State  to  target  limited  resources. 
Two  of  the  States  recommended  that  the 
issue  be  dealt  with  in  the  Part  501 
regulations,  rather  than  in  the  general 
NPDES  proposal.  One  State  commenter 
suggested  that  a  State  be  allowed  to 
seek  delegation  of  the  sludge  program 
for  existing  NPDES  effluent  permittees, 
but  that  EPA  be  allowed  to  issue 
"sludge-only"  permit.  Another  State 
commenter  expressed  the  view  that 
partial  program  approval  should  be 
allowed  if  a  particular  State  agency  has 
responsibility  for  regulating  a  particular 
sludge  use  and  disposal  method.  This 
approval  should  be  based  on  whether 
the  particular  State  agency  has  the 
authority  and  resources  to  regulate  the 
sludge  management  facilities  under  its 
jurisdiction  consistent  with  the  relevant 
provisions  of  the  40  CFR  Part  503 
technical  regulations  when  promulgated. 

The  remaining  commenter  opposed 
allowing  partial  Slate  sludge  programs, 
principally  on  the  basis  that  section 
402(n)  of  the  Clean  Water  Act  allows 
partial  programs,  under  certain 
conditions,  for  programs  regulating 
discharges  to  navigable  waters,  not  for 
the  use  and  disposal  of  sewage  sludge. 
This  commenter  expressed  the  view  that 
State  sludge  programs  should  only  be 
allowed  as  part  of  an  NPDES  program, 
on  the  basis  that  sludge  regulation 
cannot  effectively  occur  without  NPDES 
and  pretreatment  integration.  Therefore. 
sludge  programs  should  be  partially 
delegated  only  as  a  required  element  of 
a  State  NPDES  program.  With  regard  to 
circumstances  where  an  alternative 
permitting  program  was  used  (such  as 
the  Clean  Air  Act),  the  appropriate 
provision  would  be  proposed  §  501.3, 
which  would  provide  for  coordination 
among  the  various  permit  programs  to 
protect  against  duplicative  permit 
coverage.  The  commenter  also 
expressed  the  view  that  the  "major 
category"  of  dischargers  to  navigable 
waters  would  cover  all  POTWs  and 
other  treatment  works  treating  domestic 
sewage,  and  that  the  program  must 
cover  in  a  complete  fashion  all  such 
facilities. 

The  preamble  discussion  to  the 
proposed  rule  stated  that  the  issue  of 
partial  sludge  programs  would  be 
discussed  in  the  proposed  revisions  to 
the  NPDES  regulations.  Also,  the  March 
1988  proposal  did  not  contain  any 
regulatory  language  for  partial  sludge 
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programs.  Thus,  while  it  would  be 

s'.rrpler  and  faster  to  simply  finalize  the 
parti.il  pros:  jn  is3ue  in  today's  notice, 
EPA  feels  thit  this  might  unfairly 
cc.mpromise  those  individuals  who  were 
relying  on  having  additional  opportunity 
to  comment  when  the  general  revisions 
to  the  NPDFS  regulations  are  proposed. 
Accordingly,  'oday's  notice  contains 
oniv  one  provision  addressing  partial 
programs:  Section  .501.1(d)(1)  provides 
that' a  State  seeking  approval  of  its 
sludge  program  pursuant  to  section  501 
(i  e..  the  State  is  mt  using  NPDES 
authority)  may  submit  a  partial  program 
to  be  approved  by  EPA  to  'he  same 
extent  as  a  State  seeking  approval  of  its 
sludge  program  under  Part  123  (i  e  ,  as  a 
modiHcation  of  its  NPDES  program).  The 
proposed  revisions  to  the  NPDES 
regulations  will  contain  a  specific 
discussion  and  proposed  regulatory 
language  for  Part  123  on  partial  sludge 
programs  that  will  therefore  apply  to  501 
sludge  programs  as  well.  Comments 
received  from  both  the  March  9.  19B8 
and  February  4,  1986  proposed  rules  on 
the  issue  of  partial  sludge  programs  will 
be  considered  again  and  addressed  in 
the  rule  revising  the  NPDES  regulations. 

5.  Mixed  Programs 

Because  the  proposed  regulations 
provided  for  approval  of  NPDES  and 
non-NPDES  State  sludge  programs  [as 
well  as  the  potential  for  partial  program 
approval),  several  commenters  raised 
questions  about  "mixed"  programs  (i.e., 
combinations  of  NPDES  and  non-NPDES 
programs  in  one  State),  and  asked  for 
clarification  on  how  "m.ixed "  programs 
should  be  im.plem.ented.  One  State  read 
ihe  proposed  rule  to  require  bo'h  NPDES 
and  non-NTDES  State  program 
.ipprovals  where  the  State  s  NPDES 
program  does  not  currently  cover  non- 
discharging  POTWs  (or  where  such 
facilities  are  regulated  under  another 
S'ate  program).  Similarly,  one  State 
asked  whether  a  State  with  an  approved 
NPDES  program  would  have  to  seek 
separate  (non-NPDES)  program 
approval  for  facilities  such  as  l.ir.d 
disposal  sites  not  currency  reg,.lated 
under  the  State's  NPDES  program. 
Another  State  generally  asked  whether 
a  State  could  regulate  different  required 
State  program  elements  under  different 
programs,  such  as  NPDES  and  RCR.\.  A 
group  of  POTWs  spccificallv  endorsed 
this  approach. 

As  explained  in  the  above  discussion 
about  optional  versus  mandatory  State 
programs.  EPA  has  attempted  wherever 
possiu'e  to  provide  flexibility  to  States, 
particularly  with  regard  to  the 
organization  of  State  nroaram.s.  EPA  has 
also  sought  to  minimize  the  differences 
between  the  Part  501  and  Part  123 


requirements  so  that  States  can  choose 
freely  an  approach  that  best  suits  their 
existing  organization  and  needs. 
Whether  a  State  should  seek  approval  of 
an  NPDES  or  non-NPDES  sludge 
program  is  left  to  the  State's  discretion. 
Wi&  very  few  exceptions,  such  as  the 
conflict-of-interest  standard  for  NPDES 
permitting  bodies  mandated  by  section 
304(i)  of  the  CWA  and  the  requirement 
that  all  State  agencies  administering  the 
NPDES  program  have  statewide 
jurisdiction  over  a  class  of  activities  in 
§  123.22(b).  the  requirements  would  be 
the  same. 

Because  the  sludge  permitting 
requirements  will  apply  to  many 
treatment  works  that  now  have  NPDES 
permits,  EPA  expects  that  States  with 
existing  NPDES  programs  would  find 
modifying  their  existing  NPDES  program 
and  authorities  the  most  sensible 
approach  To  accomplish  this 
modification.  NPDES  States  would  have 
to  amend  their  NPDES  legal  authorities 
to  include  provisions  for  sludge 
management  regulation  that  ensure 
compliance  with  section  405 
requirements,  in  much  the  same  way  as 
EPA  has  in  today's  final  revisions  to 
Parts  122  and  124.  and  submit 
modifications  of  existing  NPDES 
program  documents  to  meet  new 
requirements  in  revisions  to  Part  123. 
Where  a  State  chooses  to  use  a  non- 
NPDES  program  to  regulate  sludge,  it 
must  follow  the  approval  procedures  in 
Part  501.  The  difference  between  using 
Part  123  or  Part  501  is  critical  primarily 
in  ascertaining  how  much 
documentation  a  State  must  submit  to 
show  that  its  program  satisfies  section 
405  and  the  program  requirements  in 
today's  rule. 

Theoretically,  separate  approved  Part 
501  and  Part  123  sludge  programs  could 
co-exist  in  a  State  only  if  each  program 
receives  approval  as  a  partial  program. 
Although  EPA  agrees  that  flexibility  is 
an  important  goal,  the  fragmentation  of 
sludge  regulation  and  increased  number 
of  State  programs  to  oversee  that  would 
result  from  allowing  separate  approved 
Part  501  and  Part  123  sludge  programs 
argues  against  this  approach  as 
potentially  inefficient  and  confusing  to 
the  regulated  community.  As  discussed 
above,  the  question  of  partial  programs 
under  both  programs  will  be  considered 
together  in  forthcoming  regulations 
(including  whether  and  how  partial 
sludge  programs  should  be  allowed). 

6.  Small  Generators 

The  March  1988  proposal  solicited 
comments  on  alternative  ways  to  permit 
numerous  small  facilities  (for  example, 
non-discharging,  privately-owned 
domestic  sewage  treatment  works)  not 
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previously  regulated  under  any  existing 
State  or  Federal  program  other  than 
through  individual  permits  so  as  to 
minimize  the  additional  resources  that 
would  be  needed  to  fulfill  the  permitting 
requirement.  EPA  also  encouraged 
States  to  submit  any  data  they  have  on 
the  numiber  of  such  facilities  in  their 
States  and  the  amount  and  kind  of 
sludge  they  produce. 

One  commenter  argued  that  EPA 
should  not  even  consider  alternative 
ways  to  regulate  small  facilities,  such  as 
general  permits  or  rules  of  general 
applicability,  without  a  complete 
inventory  of  these  facilities  and  data  on 
their  sludge  quality.  The  commenter's 
concern  was  that  by  proposing 
alternative  approaches,  the  Agency 
assumed  that  these  facilities  posed  little 
or  no  risk.  This  is  not  the  case.  Whether 
an  alternative,  such  as  a  general  permit. 
is  appropriate  in  a  particular  situation 
would  depend  on  the  facts  in  that 
particular  situation.  Seven  State 
agencies  also  submitted  comments  on 
this  issue,  suggesting  different  ways  to 
approach  regulating  small  entities. 
Three  States  suggested  that  EPA  should 
provide  a  de  minimis  exemption  for     . 
small  generators.  Without  clear 
statutory  authority  to  provide  such 
exemptions,  however,  the  Agency 
prefers  to  avoid  this  approach.  Also,  as 
noted  above,  the  Agency  does  not  take 
the  position,  absent  data,  that  small 
facilities  pose  no  risks.  Therefore,  the 
Agency  cannot  justify  adopting  this 
approach.  However,  it  should  be  noted 
that  many  small  generators  who  send 
their  sludge  to  POTWs  for  treatment 
(i.e..  small  package  plants)  will  not  be 
subject  to  the  Part  503  standards  and 
therefore  would  not  be  required  to  have 
a  permit  to  implement  those  standards. 
Also,  as  discussed  in  section  V.D.2, 
owners  and  operators  of  septic  tanks 
are  not  required  to  obtain  permits  under 
today's  final  rule  because  septic  tanks 
are  not  considered  to  be  "treatment 
works  treating  domestic  sewage"  for 
purposes  of  section  405(f)  of  the  CWA. 
This  answers  the  concerns  of  one  State 
which  anticipated  a  significant  resource 
burden  if  permits  were  required  for 
single  family  residences. 

Two  commenters  suggested  tailoring 
permit  conditions  and  procedures  to  the 
size  of  the  facilities  to  minimize  the 
burden  on  small  facilities.  This  is 
possible  under  today's  final  rule.  As  one 
commenter  noted,  the  NPDES  permit 
program  is  already  flexible  in  this  regard 
by  allowing  testing  and  monitoring 
requirements  to  be  determined 
according  to  site-specific  conditions 
such  as  the  size  of  the  facility.  The  same 
flexibility  is  a  part  of  the  sludge 


permitting  program  under  today's  final 
rule.  Other  requirements,  such  as 
application  information  that  must  be 
submitted,  are  also  likely  to  be  less  for 
small  facilities  than  for  larger  facilities, 
because  the  systems  are  less  complex. 
Similarly,  certain  permit  procedures 
apply  only  to  Class  I  Sludge 
Management  facilities.  whic;h  are  likely 
to  be  larger  facilities. 

One  commenter  suggested  phasing-in 
coverage  of  the  program,  beginning  with 
municipalities  and  then  addressing  the 
small  industrial  or  sewage  treatment 
package  plants.  This  occurs  in  two  ways 
under  today's  final  rule.  First,  permits 
generally  will  not  be  required  for  non- 
POTWs  until  a  Part  503  standard 
applicable  to  the  facility  has  been 
promulgated.  Thus,  industrial  facilities 
which  treat  domestic  sewage  and 
industrial  wastes  together  will  not  be 
required  to  obtain  pcrm.its  (or  have 
sludge  conditions  included  in  existing 
permits)  immediately  because,  under 
current  Agency  plans,  sludge  from  these 
facilities  will  not  be  covered  by  the  first 
round  of  Part  503.  (Permits  or  other 
measures  could  be  required,  however, 
on  a  case-by-case  bijsis  if  the  Director 
determines  that  the  facility's  sludge  may 
adversely  aflect  public  health  or  the 
environment  under  the  authority  of 
section  405(d)(4)  of  the  CWA.  These 
sludges  would  also  be  subject  to  RCRA 
regulations  as  solid  wastes,  as  they  are 
under  existing  law.)  More  generally. 
today's  final  rule  gives  the  permitting 
authority  discretion  to  establish 
permitting  priorities  (based  on  potential 
harm  to  public  health  or  the 
environment)  in  determining  when  to 
incorporate  Part  503  standards  once 
those  standards  have  been  promulgated. 
(See  the  discussion  below  on  permit 
reopeners.) 

One  commenter  suggested  that 
general  permits  be  used  for  "boilerplate 
type  situations"  that  require  minimum 
review,  such  as  lime  stabilization  units 
for  treating  septage  and  portable  toilet 
pumpings  prior  to  land  application. 
Another  commenter  also  suggested  the 
use  of  general  permits  in  limited 
situations.  General  permits  allow  similar 
facilities  requiring  similar  requirements 
to  be  covered  by  one  general  permit 
rather  than  by  individual  permits. 
Whether  they  are  appropriate  in  any 
given  case,  of  course,  cannot  be 
determined  in  advance.  However,  EI'A 
agrees  that  general  permits  may  be  a 
useful  tool  in  the  sludge  permitting 
program.  Accordingly,  revisions  to  the 
NPDES  general  permit  regulations  to 
allow  for  their  use  to  regulate  sludge  use 
and  disposal  have  been  adopted  as  a 
part  of  today's  final  rule  and  are 


discussed  in  section  V.F.2  above.  States 
may  also  be  approved  to  issue  general 
permits  for  sludge  use  and  disposal. 

7  Indian  Tribes 

In  the  1987  amendments  to  the  CWA, 
Congress  authorized  Indian  Tribes  to  be 
treated  as  States  for  purposes  of 
administering  an  approved  NPDES 
program  See  section  518.  (This  would 
include  NPDES  programs  that  include 
sludge  management  programs  approved 
under  40  CFR  Part  123  as  adequate  to 
assure  compliance  with  section  405  of 
the  CWA  )  Regulations  to  implement 
this  authorization  are  being  developed 
in  a  separate  rulemaking. 

In  the  March  1988  proposal.  EPA 
proposed  to  authorize  Indian  Tribes  to 
be  treated  as  States  for  purposes  of 
administering  /7o/?-NPDES  sludge 
management  programs  under  section  405 
as  well.  Thus,  the  March  1988  proposal 
created  a  potentially  larger  role  for 
Indian  Tribes  than  the  February  4. 1986 
proposed  rule.  (That  proposal  would 
have  provided  that  EPA  and  a  tribal 
government  could  develop,  on  a  case- 
by-case  basis,  an  appropriate  role  for 
the  tribal  government  in  carrying  out  a 
sludge  management  program  on  Indian 
lands  where  the  federal  government 
administers  the  program.  See  proposed 
§  501.19.51  FR4468.) 

In  the  1988  proposal  of  Part  501.  EPA 
proposed  treating  Indian  Tribes  as 
States  for  purposes  of  no/j-NPDES 
section  405(f)  sludge  management 
programs  even  though  section  518(e). 
v.hich  addresses  the  status  of  Indian 
Tribes  under  the  CWA.  does  not 
specifically  list  section  405  as  a  program 
for  which  EPA  may  treat  an  Indian  Tribe 
as  a  State.  EPA  reasoned  that  omission 
of  section  405  from  section  518  was  the 
result  of  oversight,  not  of  deliberation. 
EPA  advanced  two  basic  reasons  in 
support  of  this  position.  First,  section 
518  authorized  treating  Indian  Tribes  as 
States  for  other  sludge  management 
activities,  e.g..  Title  II  (construction 
grants)  and  section  303  (water  quality 
standards  and  implementation  plans). 
Second,  section  518  would  clearly  allow 
Indian  Tribes  to  be  treated  as  States  for 
purposes  of  administering  an  approved 
NPDES  program  (including  sludge 
management)  and  there  is  no  reason 
why  Indian  Tribes  should  not  be 
similarly  treated  for  purposes  of 
administering  a  non-NPDES  program 
that  regulated  the  same  activities. 

Accordingly,  EPA  proposed  to  include 
in  the  definition  of  "State"  in  §  501.2  an 
"Indian  Tribe  which  is  eligible  for 
treatment  as  a  State  under  regulations 
promulgated  under  section  518  of  the 
CWA."  The  March  1988  proposal  did  not 
include  a  proposed  rule  addressing  how 


Indian  Tribes  would  establish  eligibility 
for  treatment  as  States.  Instead,  it 
expressed  EPA's  plans  to  address  this 
issue  in  a  separate  rulemaking  that 
would  apply  to  various  programs  under 
the  CWA.  since  the  requirements  were 
not  expected  to  differ  significantly 
among  the  programs. 

The  one  State  commenter  on  this  issue 
argued  that  EPA  does  not  have  authority 
to  treat  Indian  Tribes  as  States  for 
purposes  of  section  405(f)  because 
section  518(e)  of  the  CWA  does  not  list 
section  405.  For  the  reasons  stated  in  the 
preambles  to  the  proposed  rule  and 
today's  rule,  EPA  disagrees.  Therefore, 
the  final  definition  of  "State"  in  §  501.3 
is  the  same  as  the  proposed  definition. 
As  discussed  in  the  preamble  to  the 
proposed  rule,  the  regulations 
addressing  how  Indian  Tribes  may  be 
treated  as  States  for  purposes  of  the 
sludge  program  will  be  proposed 
separately  as  part  of  a  regulation 
treating  Indian  Tribes  as  States  under 
the  NPDES  program. 

Where  an  Indian  Tribe  does  not  have 
an  approved  State  program,  EPA 
expects  to  be  the  permitting  authority 
for  facilities  on  Indian  lands  because 
States  usually  do  not  have  authority  to 
administer  and  enforce  their 
environmental  programs  on  these  lands. 
In  this  situation.  EPA  will  work  with  thi; 
tribal  government  and  other  interested 
agencies  in  the  development  of  an 
appropriate  role  for  the  tribal 
government  in  administering  the  sludge 
program  on  Indian  lands  (consistent 
with  the  1986  proposal  and  the  practice 
under  other  federal  environmental 
programs). 

/.  Part  501:  Non-NPDES  State  Programs. 

The  following  is  a  seclion-by-seclion 
analysis  of  Part  501.  which  establishes 
program  requirements  and  procedures 
for  States  that  use  programs  other  than 
NPDES  to  administer  an  approved 
sludge  management  program  (i.e..  Stales 
without  NPDES  programs  and  Slates 
with  approved  NPDES  programs  which 
choose  to  implement  a  sludge  program 
separate  from  their  NPDES  program). 

1.  Purpose.  Scope,  and  General  Program 
Requirements. 

Subpart  A  consists  of  three  sections. 
Section  501.1  explains  the  purpose  and 
scope  of  Part  501  and  generally  what 
requirements  State  programs  must  have 
in  order  to  be  approved  under  section 
405(0  of  the  CWA.  In  the  final  rule  this 
section  has  been  slightly  reorganized. 
The  paragraph  explaining  assignment  of 
program  responsibilities,  which 
appeared  as  paragraph  (e)  in  the 
proposed  rule,  now  appears  as 
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paragraph  (T).  The  other  two  sections  in 
Subpart  A  inciudp  5  SOT  2  which  defines 
Ivoy  terms  used  in  :he  regulations  and 
§  501  3  which  discusses  coordination 
with  other  programs. 

Authority  (5  501.1(a)).  As  discussed 
above.  EP.Vs  primary  authority  for 
promuIga*:ng  State  sludge  management 
program  rfgula'ions  comes  from  section 
40')' n  of  the  C\V.\.  which  was  added  by 
the  1987  amendments.  EP.A  also  has 
(general  a'jthor.ty  to  "prescribe  such 
regulations  as  are  necessary  to  carry  out 
[the  Adm;n>strator'sl  functions  under 
this  Act."  CWA  section  501(a).  section 
101(e)  also  supports  today's  rulemaking 
(measures  to  promote  public 
participation).  Finally,  section  518(e) 
authorizes  the  Administrator  to 
promulgate  regulations  for  purposes  of 
treating  Indian  tribes  as  Stales  (see 
discussion  on  this  issue  above).  Since 
the  aaihonty  provided  in  these  sections 
is  broad  enough  to  promulgate 
regulations  to  implement  specific 
provisions  of  the  CW.-\.  citation  to  other 
Clean  Water  Act  sections  have  been 
dropped  in  the  final  rule.  For  this  reason 
also.  EPA  disagrees  with  the  commenter 
who  argued  that  EPA  must  list  as 
authority  a!)  CW.A  provisions  which 
might  be  implymonted  or  assisted 
through  approved  State  sludge 
management  programs  (e.g..  section 
.tC3(d)  section  307(b)). 

Sr-pe  Section  501.1(c)  of  the  final  rule 
sets  forth  the  general  requirements  for 
F.P  \  to  approve  State  sludge  programs 
as  adequa'e  to  implement  CWA  section 
405.  Consistent  with  Congressional 
intent.  States  that  seek  lo  ad.minister  a 
State  sludge  program  m  lieu  of  the 
federal  program  must  have  authority 
generally  as  broad  as  EPA  s  to  regulate 
sludge  use  and  disposal.  This  would 
include  the  legal  authoniy  and 
pmgranmatic  capabi'.ry  to  implement  a 
permit  program  t  jr  "he  use  and  disposal 
of  sewafiiH  sludge,  to  implement  and 
enforce  the  Part  503  technical  standards 
and  any  o'her  federal  sludge  standards 
(e.g..  40  CFR  Part  23').  and  generally  to 
take  action  to  protect  the  public  health 
and  environment  from  adverse  effects  of 
toxic  pollutants  in  sewage  sludge.  One 
commenter  said  that  approved  Slate 
programs  must  be  pqually  as  broad  as 
EPA's  programs,  not   generally"  as 
broad  as  stated  in  the  preamble  to  the 
proposed  rule.  This  suggestion  is 
mapprcpnate  because,  as  explained 
elsewhere,  States  may  not  have 
authority  to  regula'e  in  certain 
instances,  for  example,  on  Indian  lands 
or  in  the  ocean.  The  required  scope  of 
State  programs  is  also  discussed  above 
in  section  V.H.2. 


Section  5(n.l(c)  establishes  these 
basic  requirements  for  approved  State 
programs.  The  final  rule  is  substantially 
the  same  as  the  proposed  rule.  States 
must  be  able  to  assure  compliance  with 
the  Federal  sludge  technical  standards; 
issue  permits  to  POTWs  and  other 
treatment  works  treating  domestic 
sewage  that  apply  and  assure 
compliance  with  Federal  standards  and 
requirements  under  section  405 
(including  conditions  developed  on  a 
case-by-case  basis  to  protect  public 
health  and  the  environment  when  there 
are  no  applicable  technical  regulations): 
regulate  use  and  disposal  of  sewage 
sludge  by  nonpermittees;  take  actions  to 
abate  violations  of  the  State  sludge 
programs  (including  civil  and  criminal 
penalties):  and  generally  to  take  actions 
to  protect  public  health  and  the 
environment  from  the  adverse  effects 
that  may  occur  from  toxic  pollutants  in 
sewage  sludge. 

Although  this  paragraph  has  not 
changed  substantially  from  the  proposed 
rule,  minor  editorial  changes  have  been 
made  to  clarify  EPA's  intent.  First, 
paragraph  (c)(1)  was  revised  to  state 
that  States  must  have  authority  "to 
require  compliance  by  any  person  who 
uses  or  disposes  of  sewage  sludge  with 
standards  for  sludge  use  or  disposal 
issued  under  section  405(d)  of  the  CWA 

(new  language  underlined).  The 

first  underlined  change  tracks  statutory 
language  and  clarifies  that  compliance 
must  be  required  of  any  person  that 
handles  sewage  sludge,  not  just 
generators.  As  explained  in  the 
discussion  about  users  and  disposers 
above  in  section  V.D.3,  States  have 
some  flexibility  in  how  they  regulate 
users  and  disposers.  The  second  change 
to  this  paragraph  substitutes  a  term 
defined  in  S  501.2  for  the  previous 
language  without  changing  the  meaning. 

Second,  paragraph  (c)(2),  which  was 
phrased  in  terms  of  a  prohibition  against 
the  use  and  disposal  of  sewage  sludge 
not  in  compliance  with  a  permit  that 
implements  federal  requirements,  now 
clearly  states  that  States  must  have 
authority  to  issue  permits  that  apply, 
and  assure  compliance  with.  Federal 
standards.  Again,  this  more  closely 
tracks  statutory  language.  As  noted  in 
the  preamble  to  the  proposed  rule,  this  is 
the  most  important  requirement  for  an 
approvable  State  sludge  program  under 
Section  405  because  the  CWA  requires 
State  sludge  programs  to  implement 
sludge  standards  through  permits  issued 
to  POTWs  and  other  treatment  works 
treating  domestic  sewage.  The  permit 
requirement  in  the  1988  proposal 
superseded  two  provisions  in  the  1980 
proposal  relating  to  sludge  managem.cnt 


oversight;  Thp  requirement  for 
provisions  for  project-specific  approvals 
and  the  requirement  to  describe  the 
processes  and  procedures  to  be  used  for 
reviewing  the  planning,  design, 
construction  and  operation  of  sludge 
management  facilities. 

Section  501.1(d)  describes  the  types  of 
sludge  use  or  disposal  practices  that 
StatHS  must  be  able  to  regulate.  This 
paragraph  is  discussed  in  detail  above 
in  section  V.H.2.  In  addition.  EPA 
received  a  comment  saying  that  the 
pmposal  was  confusing  because  it 
requirpd  States  to  be  able  to  regulate 
ocean  dumping  of  sewage  sludge  under 
§  501.1(d]|l](B)(v).  while  stating 
elsewhere  in  Part  501  that  such 
regulation  is  precluded  by  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act.  EPA  agrees,  and  therefore  has 
diopped  ocean  disposal  from  the  listing 
of  practices  that  Slates  must  be  able  to 
regulate. 

As  discussed  in  the  preamble  to  the 
Feb  4.  1906,  proposal  (51  FR  4461), 
NiPRSA  sections  106  (a)  and  (d) 
generally  exclude  States  from  regulating 
or  permitting  ocean  dumping.  While  the 
Slates  are  precluded  from  regulating 
ocean  dumping  by  the  MPRSA.  States 
with  POTWs  that  currently  ocean  dump 
sewage  sludge  should  continue  to  work 
with  PTA  and  the  dumpers  in  identifying 
and  implcm.entmg  suitable  land-based 
alternatives.  State  involvement  in  the 
area  of  land-based  alternatives  is 
especially  important  in  light  of  the 
MPRSA  amendments  prohibiting  sewage 
sludge  ocean  dumping  after  December 
31, 1991.  and  those  amendments 
recognize  the  need  for  active  Stale 
involvement  with  regard  to  land-based 
alternatives.  See.  H.Rep.  100-1090  at  pg. 
29.  In  particular,  those  MPRSA 
amendments  specifically  provide  that 
States  are  to  participate  in  the 
negotiations  of  plans  to  cease  ocean 
dumping  through  the  implementation  of 
alternatives  (MPRSA  sections  104B(c) 
(2)(A)  and  (31(A)).  establish  a  State 
Clean  Oceans  Fund  lo  provide  financial 
assistance  to  dumpers  in  implementing 
alternatives  lo  ocean  dumping  (MPRr..\ 
section  104B(c)(5)),  and  report  on 
progress  being  made  in  implem.entmg 
alternatives  to  ocean  dumping  (MPRS.\ 
section  104B(h;).  While  MPRSA  sections 
106  (a)  and  (d)  preempt  States  from 
regulating  ocean  dumping,  EF.-\ 
encourages  States  with  POTWs  that 
ocean  dump  sewage  sludge  lo 
participate  in  the  development  and 
implementation  of  land-based 
alternatives  to  ocean  dumping  in 
furtherance  of  the  MPRSA's  new 
requirements  fur  the  termination  of 
ocean  dumping  of  sewage  sludge. 
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More  stringent  Stale  or  local  laws. 
The  1986  proposed  nile  (in  §  501.15(d)) 
also  acknowledged  that  section  510  of 
the  CWA  does  not  preclude  States  or 
their  political  subdivision  from  enacting 
laws  governing  sludge  use  or  disposal 
that  are  more  stringent  than  Federal 
law.  However,  to  further  encourage 
beneficial  reuse  of  sludge,  the  1986 
proposal  also  provided  that  "Slate  or 
local  agencies  should  not  ban  or 
unreasonably  restrict  any  sewage  sludge 
management  practice  unless  local 
circumstances  require  such  restrictions." 
The  1988  proposed  rule  (in  §  501. l(j)  also 
codifies  section  510  of  the  CWA  and 
preserves  the  rights  of  States  and  local 
jurisdictions  to  adopt  and  enforce  more 
stringent  or  more  extensive 
requirements  than  those  required  under 
Federal  law.  The  1988  proposal, 
however,  did  not  retain  the  sentences 
addressing  beneficial  use  and 
unreasonable  local  bans  or  restrictions 
on  sludge  management  practices. 

Seven  commenters,  all  State  agencies, 
responded  to  the  1986  proposal,  all 
addressing  the  status  of  more  stringent 
local  laws.  Three  commenters  said  that 
EPA  should  not  state  in  the  regulations 
that  local  jurisdictions  can  enact  stricter 
laws  because  such  laws  (1)  are  de  facto 
bans:  (2)  confiicl  with  State  law;  and  (3) 
cause  costly  delays  and  litigation 
Similarly,  two  other  commenters 
supported  the  sentence  which  advises 
local  agencies  against  bans  or 
unreasonable  restrictions  on  sludge 
management  practices.  One  of  these 
commenters  suggested  further  that  the 
regulations  require  that  any  local  law  be 
consistent  with  Federal  and  State 
requirements  and  not  ban  practices 
allowed  by  State  or  Federal  law.  In  a 
related  vein,  the  only  commenter  on  the 
1988  proposal  expressed  concern  that 
more  stringent  State  and  local  laws 
would  unduly  burden  its  sludge  handling 
activities,  which  often  crossed  State 
lines.  The  commen'er  urt;cd.  therefore, 
that  EPA,  in  effect,  preempt  this  area  of 
regulation.  In  contrast,  two  commenters 
opposed  the  adm.onition  against 
unreasonable  bans  or  restrictions 
because  it  was  not  an  appropriate 
subject  for  Federal  regulation  and 
because  Stale  law  would  determine  the 
"reasonableness"  of  any  local  law. 
Today's  final  rule  on  the  status  of 
stricter  State  and  local  laws  is  the  same 
as  the  1988  proposal  (although  now  it  is 
codified  at  §  501. l(i)).  Section  510  of  the 
CWA  clearly  stales  that  nothing  in  the 
CWA  precludes  more  stringent  Slate 
and  local  laws.  Similarlv,  section 
405(d)(5]  of  the  CWA  stLles  that; 
"Nothing  in  this  section  is  intended  to 
waive  more  stringent  requirements 


established  by  this  Act  or  any  other 
law"  (emphasis  added).  Although 
section  510  of  the  CWA  would  apply  in 
any  event,  restating  it  in  the  regulations 
ser\-es  important  notice  to  the  regulated 
community  and  other  interested  parties 
thai  section  510  apphes  in  the  sludge  use 
and  disposal  context  as  well. 
Commenters  who  objected  to  this 
provision  because  they  objected  to  the 
local  laws  (or  Slate  laws  in  the  case  of 
interstate  sludge  activities)  themselves 
erroneously  assume  that  EPA  can 
through  regulation  prohibit  stricter  local 
laws  or  preempt  this  area  of  regulation. 
This  is  clearly  contrary  to  the  CWA.  For 
this  reason  also,  EPA  deleted  the 
sentences  addressing  beneficial  use  and 
unreasonable  local  bans  or  restrictions. 
EPA's  policy  of  encouraging  beneficial 
use  has  not  changed.  Consistent  with 
this  policy,  EPA's  discourages 
unreasonable  restrictions  on  sludge  use 
and  disposal.  However,  EPA  agrees  that 
admonitory  provisions  in  the  regulations 
are  not  the  most  appropriate  means  of 
implementing  the  goal  of  maximizing 
beneficial  use,  (It  also  apparently 
mislead  commenters  into  thinking  that 
EPA  had  authority  lo  dictate  local  law 
or  preempt  Slate  and  local  law  where  no 
such  authority  exists.)  With  respect  to 
concerns  about  interstate  sludge 
activities,  many  Stales  have  expressed  a 
general  willingness  lo  following  EPA's 
lead  on  technical  standards  for  sludge 
use  and  disposal.  Therefore,  EPA 
expects  that  differences  among  State 
standards  and  requirements  will 
decrease  after  promulgation  of  the  Part 
503  standards.  EPA  also  expects  that 
promulgation  of  Federal  standards  will 
encourage  public  acceptance  of 
beneficial  use  of  sludge,  which  should 
further  reduce  the  number  of  local 
restrictions  thought  necessary  to  protect 
public  health. 

Paragraph  (j)  of  this  section  states  that 
nothing  in  Part  501  prohibits  a  Stale 
from  administering  a  more  extensive 
program  than  what  is  required  for  EPA 
approval.  However,  the  additional 
coverage  under  the  State  program  would 
not  be  considered  a  part  of  the  EPA- 
approved  Slate  program.  The  Attorney 
General's  statement,  described  below, 
would  identify  the  additional  coverage. 
MPRSA  preemption.  Federal  law  does 
preempt  Stale  or  local  law  in  one 
important  area.  This  preemption  is 
noted  in  §  501. l(k],  which  stales  that 
sections  106  (a)  and  (d)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  generally  preclude  Stales  from 
regulating  or  issuing  permits  for  ocean 
dumping.  Approval  of  a  State  program 
under  Part  501  does  not  change  this 
preemption. 


Effect  of  EPA  approval.  EPA  will 
approve  State  programs  that  meet  the 
requirements  of  Part  501  (§  501.1(e)). 
Upon  approval,  EPA  generally  will 
cease  issuing  those  permits 
implementing  sludge  standards  to 
permittees  that  will  be  within  the 
jurisdiction  of  the  approved  State 
program  and  make  arrangements  to  turn 
over  responsibility  for  EPA-issued 
permits  lo  the  Slate.  In  some  cases,  such 
as  a  permit  subject  to  a  pending  appeal 
action,  EPA  may  retain  jurisdiction. 
Section  501.1(f)  addresses  how  this 
situation  is  to  be  handled.  This 
paragraph  parallels  §  123.1(d)  which 
addresses  the  same  logistics  of 
transferring  responsibility  for  the 
NPDES  permit  program. 

Section  501.1(g)  explains  that 
approval  of  a  State  program  does  not 
affect  EPA's  authority  to  take 
enforcement  actions  for  violations  of 
section  405.  This  provision  appeared  in 
both  the  1986  and  1988  proposals.  One 
commenter  on  the  1986  proposal 
objected  to  this  statement  of  federal 
enforcement  authority,  claiming  that 
Slate  enforcement  authority  is  adequate 
to  control  domestic  waste  water  sludge. 
Under  the  CWA,  EPA  has  the  authority 
to  take  enforcement  actions  for 
violations  of  the  CWA  even  where  the 
State  has  similar  authority.  Section 
501.1(g)  notifies  the  State  and  the  public 
of  its  authority  and  intent  to  use  this 
"backup"  enforcement  authority  to 
ensure  compliance  with  the  CWA  where 
the  State  fails  to  take  appropriate 
enforcement  actions.  EPA  did  not 
receive  comments  on  either  of  these 
paragraphs  (§  501.1  (f)  and  (g))  in 
response  to  the  1988  proposal  and 
therefore  is  promulgating  a  final  rule 
that  is  the  same  as  the  proposed  rule. 

Assignment  of  program 
responsibilities.  The  March  1988 
proposal  contained  a  provision 
specifically  lo  allow  Slates  to  assign 
program  responsibilities  to  local 
agencies  (other  than  field  offices  of  the 
Slate  agencies)  under  certain 
circumstances.  This  provision  was 
included  in  recognition  that  local 
agencies,  such  as  local  health 
departments  and  soil  conserv  alion  or 
agricultural  extension  offices,  may  play 
a  significant  role  in  carrying  out  various 
sludge  management  activities  in  some 
Slates.  The  purpose  of  the  proposal  was 
lo  allow  decentralized  administration  of 
State  sludge  programs  lo  continue  and 
thus  minimize  disruption  to  existing 
Stale  programs.  EPA  also  reasoned  that 
because  proper  sludge  disposal  may 
often  depend  on  local  conditions  and 
disposal  site  characteristics,  the 
knowledge  and  proximity  of  local 
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ag'-'ncies  to  regulated  activities  could 
enhance  efficient  and  effective 


EPA  received  nearly  15  comments  on 
this  section  from  the  whole  range  of 
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disposal  and  hold  the  expertise  in  this 
area  to  continue  this  role  under  an 
annroved  State  nroaram.  To  clarifv  that 
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prohibited  assignment  to  a  "local  agency     applicant  (i.e.,  the  municipality  or  other       control  end  use  of  their  sludge  by  others 
under  the  jurisdiction  of  a  political  political  subdivision).  in  some  situations. 
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ai'^ncies  to  regulated  dct;v;ties  could 
enhance  efficient  and  effective 
administration  of  program 
responsibilities. 

The  proposed  n.:ip  was  carefully 
limited.  It  did  rot  allow  separate 
approval  of  local  prog-ams  (by  the  State 
or  EPA)  or  relieve  the  approved  State 
ajj'-ncy  of  overall  respcrsibility  for 
provirdTi  adrr.iPistration,  it  prohibited  a 
Sfa'*»  from  asfiigTiinE  pros!r:^Ti 
responsibilities  to  a  local  agency  under 
control  of  a  political  subdiv.sior.  'hat 
also  owns  or  operates  a  POTW  cr  other 
facility  that  treats  or  disposes  of  sewage 
sludge.  80  as  to  avoid  a  conflict  of 
interest  inhei-ent  m  a  situation  ;n  which 
the  local  agency  plays  dunl  rcles  of 
regulator  and  regulated  party  Beyond 
these  broad  parameters,  the  proposed 
rile  did  not  specify  the  extent  to  which 
a  State  agency  could  use  local  agencies 
to  carry  out  program  responsibilities. 

The  proposed  rule  required  that  any 
Essignment  to  local  agencies  be  well 
documented  and  supported  in  the  State's 
submission  for  program  approval.  States 
were  also  expected,  through  provisions 
in  the  S\0.\.  to  assume  oversight 
r  'sponsibiiities  to  ensure  that  the 
assignment  is  earned  out  properly.  In 
cddition,  to  assure  that  EPA  could 
effectively  carry  out  its  oversight 
responsibilities  in  local  delegation 
s.tuations.  the  lead  State  agency  would 
remain  responsible  for  all  program 
reporting  and  other  activities  related  to 
LPA  oversight  of  the  State  s  approved 
program  (e.g..  submission  of  proposed 
f  ermits  for  ZPA  review).  F'nally.  State 
Fgencies  would  be  required  to  retain  all 
recessary  authority  to  carry  out 
program  responsibilities  so  that  they 
could  step  in  where  local  agencies  fail  to 
carry  out  assigned  functions  adequately. 

EPA  solicited  comments  on  whether 
udditional  limitations  should  be 
established  to  guard  against  potential 
problems  such  as  inconsis'ent 
application  of  program  requirements 
withm  the  State.  Also,  because  of 
concerns  about  potential  conflict  of 
interest  situations  (ie  .  where  local 
agencies  executing  sludge 
responsibili'ies  are  par*  of  the  same 
political  subdivision  or  other 
govemmentd!  entity  with  authority  over 
POTWs  or  other  sludge  treatment  or 
disposal  facilities),  EP.A  solicited 
comments  regarding  the  roles  of  local 
agencies  in  existing  State  sludge 
programs,  including  the  various 
functions  they  perform  (e.g..  permitting, 
compliance  monitonng,  enforcement). 
the  extent  to  wh.ch  'hey  are  the  final 
decision-makers,  and  their  relationships 
to  State  agencies.  POTWs.  and  other 
sludge  treatment  and  d'sposal  facilities. 


EPA  received  nearly  15  comments  on 
this  section  from  the  whole  ranxc  of 
commenters.  Approximately  two-thirds 
of  the  commenters  generally  supported 
the  proposal  for  reasons  similar  to  those 
discussed  in  the  preamble  to  the 
proposed  rule;  a  few  supported  with 
reservations;  and  only  one  conunenfer 
said  assignment  to  local  agencies  should 
not  be  allowed.  Most  States  which 
commented  on  the  proposal  generally 
supported  it.  Responses  from  POTWs 
was  more  divided. 

The  commenter  most  opposed  to  the 
proposal  said  that  local  delegation  could 
complicate  permitting  and 
administration  for  POTWs  with 
facilities  in  different  local  jurisdictions. 
The  commenter  suggested  that  if  local 
delegation  were  allowed,  the  State  must 
be  designated  as  the  lead  agency  and 
the  local  agency  assigned  program 
functions  must  be  larger  than  the  POTW 
it  regulates  (specifically,  a  city,  county, 
or  township  should  not  regulate  a  multi- 
county  sanitary  distnct).  .Now  that  EP.^ 
has  clarified  in  the  final  rule  that 
permits  will  not  be  required  for  each 
•facility"  at  which  the  POTW's  sludge  is 
used  or  disposed,  it  is  not  clear  how 
extensive  the  problem  referred  to  by  the 
commenter  would  be.  In  any  event, 
nothing  in  proposed  rule  was  intended 
to  dictate  relations  between  the  various 
political  subdivisions  of  the  State.  That 
is  best  left  to  State  law.  No  changes  to 
final  rule  are  needed  to  accomplish  this. 

Commenters  expressed  several 
reservations  about  allowing  local 
agencies  to  carry  out  program 
responsibilities.  One  State  agency  said  it 
should  be  allowed  if  the  State  can 
assure  quahty  control,  e.g.,  minimum 
standards,  program  reviews,  joint 
inspections.  These  are  the  types  of  State 
oversight  activities  that  should  be 
addressed  in  the  MOA  under 
§  501.15{1)(4). 

Two  commenters  addressed  local 
agencies'  capabilities  for  carrying 
regulatory  activities.  One  commenter 
said  local  agencies  may  lack  authority 
and  expertise  to  implement  pretreatmeni 
standards  that  will  be  needed  to  meet 
the  Part  503  technical  regulations  This 
comment  confuses  activities  expec'ed  of 
the  sludge  management  program  with 
those  already  required  by  the 
pretreatment  program  and  therefore  is 
unfounded.  A  POTW  commented  that 
stringent  limitations  are  needed  because 
local  agencies  may  not  have  the 
technical  expertise  to  regulate 
adequately.  In  this  case,  assignment  of 
program  responsibilities  would  be 
clearly  inappropriate.  The  purpose  of 
this  provision  is  to  allow  local  agencies 
which  currently  regulate  sludge  use  and 


disposal  and  hold  the  expertise  in  this 
area  to  continue  this  role  under  an 
approved  State  program.  To  clanfy  that 
any  assignment  must  be  to  an  agency 
that  is  competent,  the  final  rule  has  been 
changed  in  two  respects.  First,  the 
introductory  section  has  been  rephrased 
to  state  that  "the  Administrator  may 
allow  a  State  to  assign  portions  of  its 
program*  *   *"  (rather  than  "A  State 

may  assign ).  This  clarifies  EPA  s 

intent  that  whether  assignment  to  local 
agencies  should  be  allowed  is 
discretionary  with  EPA.  To  help  make 
this  determination,  the  final  rale 
requires  the  State's  program  description. 
in  addition  to  what  was  required  in  the 
proposed  rule,  to  describe  the 
capabilities  of  the  local  agency  to  carry 
out  assigned  functions. 

On  a  more  general  level,  one 
commenter  stated  that  in  all  cases,  the 
lead  State  agency  must  have  final 
decisionmaking  authority  because 
delegation  to  local  agencies  or  field 
offices  often  results  in  inadequate 
regulation  and  enforcement.  Similarly, 
another  commenter  said  that  local 
delegation  should  be  prohibited  unless 
the  State  agency  can  demonstrate  leg.?! 
duthonty  and  resources  to  exercise 
direct  control  over  local  agencies 
involved  in  sludge  management,  i  e..  a 
"genuine"  statewide  program  is  needed 
to  meet  the  requirements  and  purposes 
of  the  .Act.  The  final  rule  addresses 
these  concerns  by  requiring  the  State 
agency  to  "retain  full  authority  and 
ultimate  responsibility  for  administering 
all  aspects  of  the  State's  approved 

program (§  501.1tl)(6))  and  to 

include  in  the  MOA  provisions  for 
adequate  State  oversight  of  local 
agencies  to  which  it  has  assigned 
program  responsibilities  (§  501.1(i)(4)). 

Only  two  commenters.  both  State 
agencies,  specifically  addressed  the 
question  whether  additional  restrictions 
were  needed  to  ensure  consistent 
application  of  State  requirements.  One 
said  the  proposed  rule  contained 
adequate  restrictions  because  States 
should  determine  the  role  of  local 
agencies.  The  other  commenter 
suggested  that  any  additional 
requirements  to  ensure  consistency 
could  be  incorporated  into  the  MOA  as 
needed.  EPA  agrees  that  this  is  a 
reasonable  and  flexible  approach  for 
ensuring  program  consistency. 

Several  commenters  addressed  the 
potential  conflict-of-interest  problems 
that  could  occur  when  a  State  assigned 
program  functions  to  a  local  agency  that 
was  also  a  regulated  party.  Two 
conflict-^of-interest  provisions  in  the 
proposed  rule  affect  assignment  to  local 
agenciesi  (1)  §  501.1(e)(1),  which 
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prohibited  assignment  to  a  "local  agency 
under  the  jurisdiction  of  a  political 
subdivision  which  owns  or  operates  a 
POTW  or  other  facility  that  treats  or 
disposes  of  sewage  sludge:"  and  (2) 
§  501.15(a)(7),  which  prohibits 
membership  on  any  board  or  body  that 
approves  permits  from  including  any 
person  who  receives  a  significant 
portion  of  his  or  her  income  from  a 
permittee  or  applicant  for  a  permit. 

Note:  This  provision  was  specifically 
endorsed  by  one  commenter.  an  industry 

Three  commenters,  all  addressing  the 
sludge  program  in  Washington  State, 
said  the  proposal  was  too  restrictive 
because  it  would  effectively  prohibit 
assignment  of  program  responsibilities. 
The  commenters  considered  this  result 
inappropriate  because  local  agencies 
responsible  for  protecting  public  health 
and  the  environment  would  not 
knowingly  violate  federal  or  State  laws 
designed  to  protect  public  health  and 
the  environment  and  that  any  perceived 
conflict  of  interest  could  be  remedied  by 
sending  all  permits  to  the  Stale  agency 
for  review,  and  if  necessary,  veto. 

Since  nearly  all  political  subdivisions 
own  or  operate  a  waste  water  treatment 
works,  the  conflict  of  interest  provisions 
in  the  proposed  rule  effectively  prohibit 
assignment  of  program  responsibilities 
to  local  agencies,  contrary  to  EPA's 
intent.  Therefore,  the  final  rule  contains 
two  changes  to  allow  for  assignment  to 
local  agencies  while  still  protecting 
against  potential  conflicts  of  interest. 
First,  §  501.1(1)(1|  (which  appeared  at 
§  501.1(e)(1)  in  the  proposal)  has  been 
amended  to  prohibit  assignment  to  any 
local  agency  which  also  owns  or 
operates  a  POTW.  This  prohibits  direct 
conflicts-of-interest,  i.e.,  a  POTW 
regulating  itself  Unlike  the  proposed 
rule,  however,  it  would  allow 
assignment  to  a  local  agency  which  does 
not  own  or  operate  a  POTW  but  which 
is  part  of  a  political  suhdi'.ision  which 
owns  or  operates  a  POTW. 

The  second  change  affects  the 
conflict-of-interest  provision  that  applies 
to  any  board  or  body  that  approves 
permits.  Although  addressed  to  Slate 
permitting  bodies,  it  would  apply  to  any 
local  board  or  body  that  has  been 
assigned  permit  issuance  responsibility. 
As  proposed,  it  prohibits  any  person 
receiving  a  significant  source  of  income 
from  a  permit  holder  or  applicant  from 
being  a  member  of  the  board  or  body 
that  approves  permits.  This  would 
effectively  prohibit  assijsinment  to  any 
local  agency  because  the  decision 
m.akers  of  local  agencies  in  nearly  all 
cases  include  at  least  one  person  who  is 
employed  by  or  receives  a  significant 
source  of  income  from  a  permit  holder  or 


applicant  (i.e..  the  municipality  or  other 

political  subdivision). 

Under  the  final  rule,  the  Administrator 
may  waive  this  stringent  conflict-of- 
interest  standard  if  the  board  or  body 
can  certify  that  it  meets  a  "conflict-of- 
irterest  standard  imposed  as  part  of 
another  EPA-approved  permitting 
program  or  an  equivalent  standard" 
(§  501  15(f)(H)).  The  only  conflict-of 
interest  standard  EPA  is  aware  of  that 
would  provide  such  an  alternative  is  the 
one  found  in  section  128  of  the  Clean  Air 
Act.  42  U.S.C.  7428.  That  section 
requires  that  a  board  or  bod\'  th.it 
approves  permits  shall  have  "at  least  a 
majority  of  members  who  represent  the 
public  interest  and  do  not  derive  any 
significant  portion  of  their  income  from 
persons  subiect  to  permits  *  *  *"  and 
that  "any  potential  conflicts  of  interest 
by  m.embers  of  such  board  or  body  or 
the  head  of  an  executive  agency  with 
similar  powers  be  adequately 
disclosed,"  As  discussed  more  fully 
below^  the  Agency  believes  it  is 
important  to  m.ake  this  alternative 
standard  available  for  non-\'PDES  State 
sludge  programs.  Today's  final  rule  also 
makes  this  standard  (or  the  equivalent) 
available  in  the  case  of  assignment  of 
permit  issuance  responsibilities  to  local 
agencies.  In  all  cases,  however,  the 
approved  State  agency  must  be  able  to 
exercise  direct  control  over  permits 
issued  as  part  of  the  approved  program. 

One  commenter  said  that  a  PORV 
that  receives  sludges  from  other  POTWs 
should  regulate  the  incoming  waste 
since  it  is  the  receiving  POTW's 
discharge  permit  which  will  be  affected. 
EPA  agrees  However,  this  situation  is 
different  from  that  envisioned  in  the 
proposed  rule.  Generally,  today's  rule 
does  not  establish  requirements  for 
sludges  dischai^ged  (through  the  sewer, 
hauled  by  truck,  or  transported  through 
another  conveyance]  for  treatment  to 
POTWs.  Like  other  incoming  waste  and 
influent,  this  is  more  the  province  of  the 
pretreatment  program.  The  sludge 
program  will  focus  instead  on  the 
ultimate  disposal  of  sludge  when  it 
enters  the  environment.  Nothing  in 
today's  final  rule  concerning  conflict  of 
interest  precludes  a  POTW  or  other 
permittee  from  regulating  incoming 
wastes. 

Similarly,  nothing  in  today's  rule 
governing  assignment  of  responsibilities 
to  local  agencies  prohibits  a  POTW  or 
other  treatment  works  from  controlling 
the  end  use  of  its  sludge  when  handled 
by  another  entity.  In  fact,  as  discussed 
in  detail  in  section  V.D.3  of  this 
preamble  concerning  the  regulation  of 
users  and  disposers  of  sewage  sludge. 
sludge  generators  may  be  required  to 


control  end  use  of  their  sludge  by  others 
in  some  situations. 

One  conrmienter  asked  whether  a  local 
agency  to  which  permitting 
responsibilities  has  been  assigned 
would  also  be  required  to  have  the  civil 
and  criminal  enforcement  authorities 
required  of  State  agencies  under  Part 
501  if  the  State  had  these  authorities. 
Today's  final  rule  does  not  require  that 
assignment  of  program  responsibilities 
be  allowed  only  when  the  local  agencies 
have  all  authorities  required  of  Stales. 
Therefore,  a  local  agency  that  conducted 
permitting  activities  for  the  responsible 
State  agency  need  not  also  have  the 
enforcement  authorities  required  by  Part 
501  (unless,  of  course,  it  had  also  been 
assigned  enforcement  responsibilities). 
In  all  cases,  the  State  must  have 
authority  to  carry  out  all  program 
requirements.  Thus,  a  State  would  be 
expected  to  have  the  enforcement 
authorities  required  by  Part  501  even  if  a 
local  agency  had  similar  authority  (i.e..  a 
State  carmot  meet  Part  501  requirements 
by  showing  that  a  local  agency  has  the 
required  authority). 

Definitions.  Section  501.2  defines  key 
terms  used  in  Part  501.  Several  of  the 
proposed  definitions,  including  "sewage 
sludge,"  "treatment  works  treating 
domestic  sewage,"  and  "septage"  have 
undergone  changes  in  the  final  rule  and 
are  discussed  above  in  section  V.D.  This 
section  addresses  changes  to  other 
definitions  in  Part  501. 

A  key  definition  in  Part  501  is  "Class  I 
sludge  management  facility."  Under  the 
regulations.  "Class  I  sludge  management 
facilities"  ("Class  I  facilities")  are 
expected  to  receive  priority  attention 
from  approved  States  and  are  subject  to 
more  intensive  EPA  oversight.  The 
February  1986  proposal  defined  "Class  I 
facilities"  as  any  POTW  required  to 
develop  a  pretreatment  program  under 
40  CFR  403  8.  EPA  received  only  one 
major  objection  to  this  definition  by  a 
municipality  which  stated  that 
continued  focus  on  major  POTWs 
diverted  attention  away  from  other 
serious  sources  of  environmental 
problems  such  as  agricultural  and  non- 
point  sources.  The  two  other 
commenters  representing  States  on  this 
issue,  however,  favored  the  proposed 
definition  because  it  focused  the 
program  on  the  largest  sludge 
generators. 

The  March  1988  proposal  took  a 
different  approach  by  defining  "Class  I 
sludge  management  facility"  to  be  any 
sludge  facility  classified  as  such  by  the 
Regional  Administrator  in  conjunction 
with  the  State  Director,  analogous  to 
NPDES  "major  facilities  *  (see  40  CFR 
122.2).  The  purpose  of  the  1988  proposal 
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was  to  allow  priority  facilities  to  be 
determined  through  a  negotiated  process 


State  that  has  elected  to  assume  local 
program  responsibilities  pursuant  to  40 


Administrator  and  State  Program 
Director.  Thus,  the  definition  is  intended 
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responsibility  for  designating  Class  1 
facilities  to  avoid  inronqi'stpnrv 


activities  related  to  sludge  management,      organize  their  agencies  to  meet 
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w.is  *o  allow  pnon'y  facilities  to  be 
det'^TH^ned  'hrough  a  negotiated  process 
he''.%e>^n  '^e  Region  and  ;he  State 
ad.T.;.'^,iSte,'-:ng  an  approved  program. 
This  would  allow  flexibility  for  targeting 
efforts  on  areas  of  specific  concern  to 
the  State  (e  g..  disposal  on  or  near 
ecologically  sensitive  areas  such  as 
est'janes)  and  on  particular  facilities 
with  known  or  suspected  problems  with 
their  sludge.  The  preamble  further 
explained  that  EP.A  could,  based  on 
available  information  and  national 
concerns,  issue  guidance  on  Class  I 
determinations.  Examples  of  potential 
Class  I  candidates  included  sludge 
incinerators  (because  available 
inform.ation  suggests  that  these  facilities 
rAdi,  have  grea'er  potential  to  threaten 
the  environment)  and  major  POTWs 
required  to  have  pretreatment  programs 
under  W  CFR  403  8  (because  facilities 
are  so  classified  on  the  basis  of  their 
size  and  industrial  contribution).  EP.A 
specifically  invited  commen'  on  the 
process  for  identifying  Class  I  facilities 
contained  in  ♦he  proposed  definition  of 
Class  1  sludge  management  facility." 

EPA  received  19  comments  on  the 
1388  proposed  definition  of  "Class  I 
sludge  management  facility  "  Two 
States  and  one  individual  supported  the 
proposed  definition  because  of  the 
flexibility  it  offered.  Or.e  support-^r 
noted  that  national  guidance  for 
designating  Class  1  facilities  still  would 
be  nt^eded.  Most  commenters  opposed 
the  proposed  definitior.  because  it  was 
too  flexible.  Minimally,  these 
com.m.en'ers  wanted  the  definition  to 
include  acceptable  criteria  for 
designating  Class  1  faciii'ies. 

Reasons  for  wanting  m.ore  specificity 
m  the  definition  included  promoting 
consistency  among  State  programs, 
discouraging  automatic  designation  of 
large  municipalities  as  Class  I  facilities. 
and  ensuring  more  obiectivity. 
Com.menters  also  suggested  a  wide 
range  of  criteria  for  inclusion  in  the 
definition,  based  on  specific  types  of 
facilities  (eg.,  disposal  only  facilities, 
pretreatment  POTWs,  and  NPDES 
maiors).  specific  use  or  disposal 
practices  (e.g.,  incineration,  ocean 
du.mping).  general  characteristics  (e.g., 
amount  of  sludge  produced,  design 
flow),  and  general  effect  (e.g.,  potential 
for  a  significant  impact  on  the 
environment). 

Today  s  final  definition  of  "Class  1 
sludge  m.anag»ment  facility"  borrows 
from  both  proposals  and  the  comments 
asking  for  more  specificity.  It  is  defined 
as    any  POTVV  identified  under  40  CFR 
403  8(d)  as  being  required  to  have  an 
approved  pretreatment  program 
(  nciidmg  such  POTWs  located  in  a 


State  that  has  elected  to  assume  local 
program  responsibilities  pursuant  to  40 
CFR  403.10(e))  and  any  other  treatment 
works  treating  domestic  sewage 
classified  as  such  by  Regional 
Administrator  in  conjunction  with  the 
State  Director  because  of  the  potential 
for  its  sludge  use  or  disposal  practices  to 
adversely  affect  public  health  or  the 
environment."  Most  significantly,  the 
definition  now  directly  and  indirectly 
articulates  the  overriding  goal  of  section 
405  to  protect  public  health  and  the 
environment  from  unsafe  sewage  sludge 
use  and  disposal. 

Under  the  final  definition,  any  POTW 
required  to  develop  a  pretreatment 
program  under  §  403.8  will  be 
considered  a  "Class  I  facility."  This 
means  not  only  POTWs  that  currently 
have  approved  pretreatment  programs, 
but  also  any  POTW  falling  within  the 
definition  of  §  403.8(a),  including  those 
POTWs  located  in  States  that  have 
chosen  to  exercise  the  option  to  assume 
local  responsibilities  under  §  403  10(e). 
At  a  minimum,  the  definition  of  "Class  I 
Facility"  includes  these  POTWs. 
Pretreatment  POTWs  will  be  considered 
"Class  I  sludge  management  facilities" 
regardless  of  their  status  under  the 
NPDES  program  as  "major"  or  "minor" 
facilities.  As  one  commenter  noted,  the 
possible  reasons  for  requiring  a  POTW 
to  develop  a  pretreatment  program — 
size,  complexity,  industrial  influent,  and 
recurring  problems  with  sludge 
contamination — also  support  treating 
these  POTWs  as  priorities  under  the 
sludge  program.  Currently,  1,485  POTWs 
are  required  to  have  local  pretreatment 
programs.  They  account  for 
approximately  78  percent  of  all  sludge 
generated  by  POTWs  and  87  percent  of 
industrial  flow  to  POTWs.  Although 
only  a  few  commenters  responding  to 
the  1988  proposal  specifically  endorsed 
designating  §  403.8(a)  POTWs  as  Class  I 
facilities,  many  of  the  other  categories 
or  criteria  suggested  by  commenters  for 
designating  Class  I  facilities  are 
included  within  the  pretreatment 
classification,  e.g..  size,  sludge 
production,  use  of  ocean  dumping  or 
incineration,  and  potential  to  adversely 
affect  public  health  and  the 
environment. 

Treatment  works  other  than 
pretreatment  POTWs  also  can  be 
designated  as  Class  I  sludge 
management  facilities  under  the  final 
definition.  As  in  the  1988  proposal,  the 
designation  would  be  made  by  the 
Regional  Administrator  in  conjunction 
with  the  State  Program  Director. 
Designation  of  Class  I  facilities, 
however,  would  still  be  subject  to 
negotiation  between  the  Regional 


Administrator  and  State  Program 
Director.  Thus,  the  definition  is  intended 
to  preserve  flexibility  to  accord  priority 
status  to  facilities  which  are  of 
particular  concern  to  States  or  which 
may  pose  significant  risks.  The  final 
definition  states  that  this  discretionary 
category  is  to  be  based  on  the  potential 
to  adversely  affect  public  health  and  the 
environment.  This  criteria  was  added  in 
response  to  requests  for  more  specificity 
and  is  not  intended  to  minimize 
flexibility. 

Shortly  after  promulgation  of  today's 
rule,  EPA  will  initiate  a  process  for 
identifying  'Class  I  Sludge  Management 
Facilities,"  similar  to  the  one  used  to 
classify  NPDES  major  facilities.  As  p.irt 
of  this  process,  EPA  will  be  working 
with  the  States  and  the  regulated 
community  to  best  define  those  facilities 
that  should  be  accorded  priority  status. 
The  identification  of  §  403.8(a)  POTWs 
in  today's  rule  is  a  bare  minimum  and 
serves  to  ensure  that  at  least  these 
facilities  are  covered  until  the  final 
criteria  are  established.  A  State  or 
Region  may  of  course,  designate  an 
individual  facility  as  a  "Class  I"  at  any 
time,  based  on  that  facility's  potential  to 
adversely  affect  public  health  and  the 
environment. 

One  commenter  suggested  that  all 
NPDES  "major"  facilities  be  designated 
as  Class  I  sludge  management  facilities. 
EPA  disagrees. 

Note:  Contrary  to  one  commenter's 
interpretation,  the  proposed  rule  did  not  say 
that  all  NPDES  'majors  '  would  be 
considered  "Class  I  sludge  management 
facilities." 

"Majors"  are  targeted  for  priority 
treatment  under  the  NPDES  program, 
usually  based  on  the  potential  for  their 
discharges  to  adversely  affect  receiving 
water  quality.  The  criteria  for 
determining  which  facilities  should  be 
majors  do  not  necessarily  correlate  with 
the  criteria  for  determining  which 
treatment  works  should  be  given  priority 
treatment  under  the  sludge  program. 
Therefore,  there  is  no  basis  for 
automatically  assuming  that  NPDES 
"majors"  should  also  be  "Class  I 
facilities"  for  purposes  of  sludge 
regulation. 

Two  commenters  objected  to 
providing  for  Regional  and  State 
negotiation  in  designating  Class  1 
facilities.  One  State  said  that  EPA 
involvement  was  unnecessary  and  did 
not  add  to  the  overall  program, 
particularly  given  the  goal  of  having 
Sta'e  and  local  governments  responsible 
for  sludge  management.  Conversely,  an 
industry  commenter  said  that  EP.A 
headquarters  should  have  sole 


responsibility  for  designating  Class  I 
facilities  to  avoid  inconsistency, 
unpredictabihty,  and  confusion;  States 
could  address  specific  prot>lems  of  local 
interest  in  other  ways  such  as  more 
stringent  State  laws  under  section  510  of 
the  CWA.  EPA  continues  to  believe  that 
both  States  and  EPA  should  play  a  role 
in  defining  program  priorities. 

The  proposed  rule  included  definitions 
for  the  terms  '"distributor,"  "generator," 
"use"  or  "'utilization  practice.'"  and 
""users"'  which  were  expected  to  be  in 
forthcoming  technical  regulations  (40 
CFR  Part  503).  Those  definitions  are  no 
longer  being  used  as  general  definitions 
in  the  technical  regulations  and  serve  no 
useful  purpose  in  Part  501.  Accordingly, 
they  have  been  deleted  in  the  final  rule. 

The  proposed  rule  also  included  a 
definition  of  ""facility"'  that  has  been 
deleted  in  the  final  rule.  As  explained 
above  in  the  discussion  of  revisions  to 
Part  122,  the  use  of  the  broadly  defined 
word  "facility"  created  confusion 
particulariy  with  regard  to  requirements 
which  EPA  intended  to  apply  only  to 
entities  required  to  obtain  permits  under 
section  405(0.  and  not  necessarily  to  all 
"facilities."  Therefore,  it  has  been 
deleted.  In  several  instances  throughout 
the  regulations,  ""facility'"  has  been 
replaced  with  ""treatment  works  treating 
domestic  sewage""  to  further  clarify 
when  a  particular  requirement  applies  to 
entities  required  to  obtain  permits  under 
section  405(f)  (e.g.,  §  501.14(c)(2); 
§  501.15(a)(2){ii)). 

The  final  rule  includes  seveml 
definitions  that  were  not  in  the  proposed 
rule.  In  all  cases,  these  definitions  were 
defined  elsewhere  and  are  being  added 
to  Part  501  because  they  are  frequently 
used  in  the  regulations.  These 
definitions  are:  '■CV\'.^;"  "POTW;" 
"Publicly  owned  treatment  works;"  and 
"Standards  for  sludge  use  or  disposal." 

Finally,  the  definition  of  "'approved 
program"  has  been  changed  to 
"approved  State  program"  in  response 
to  a  comment  that  use  of  ""approved 
program"  and  "approved  State"  in  the 
regulations  was  confusing.  For  purposes 
of  Part  ,501,  "'approved  State  program" 
means  a  State  program  approved  by 
EPA  pursuant  to  Part  501.  Conforming 
changes  have  been  made  throughout  the 
final  rule  by  inserting  "approved  State 
program"'  anywhere  "approved 
program"  or  ""approved  Slate" 
previously  appeared. 

Coordination  with  other  programs. 
The  1988  proposed  rule  included  a 
provision  authorizing  coordination  of 
permit  issuance  under  the  approved 
State  program  with  permit  issuance 
under  other  Federal  or  Stale 
environmental  permit  programs  that 
may  affect  the  same  facilities  or  regulate 
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activities  related  to  sludge  management. 
This  provision  remains  unchanged  in  the 
final  rule.  Since  sludge  use  and  disposal 
occur  in  different  environmental  media, 
coordination  with  other  programs  may 
be  \  ery  important  to  promote 
consistency  and  efficiency. 
Coordination  with  the  issuance  of 
NPDES  discharge  permits  (whether 
issued  by  EPA  or  another  State  agency) 
may  be  particularly  appropriate  since  a 
facility's  sludge  operation  is  closely 
linked  to  its  wastewater  treatment 
processes  and,  in  the  case  of  POTWs,  its 
pretreatment  program.  Similarly,  ground 
water  impacts  are  an  important 
consideration  for  several  sludge  use  and 
disposal  practices  (e.g.,  monofills,  land 
application).  In  these  cases,  consulting 
with  the  agencies  or  offices  responsible 
for  implementing  such  programs  as 
wellhead  protection  and  sole-source 
aquifer  programs  can  be  useful. 

Today's  final  rule  on  coordination 
among  sludge-related  programs  differs 
from  the  coordination  provision  in  the 
1986  proposed  Pari  501.  The  earlier 
proposal  would  have  required  a  State  to 
have  provisions  for  coordination  among 
H  wide  range  of  State  and  local 
programs  including  regulatory,  technical, 
and  financial  assistance,  and  public 
education  programs  that  may  affect 
sewage  sludge  use  and  disposal.  [See 
proposed  §  501.15(8)19)  at  51  FR  4466, 
February  4, 1986.)  EPA  dropped  this 
detailed  requirement  in  the  1988 
proposal  so  as  to  maximize  State 
flexibility  in  program  areas  not  directly 
related  to  assuring  compliance-with 
federal  technical  sludge  standards. 
(However,  the  State  must  still  explain  in 
the  program  description  coordination 
among  programs  and  offices  where  State 
program  responsibility  is  divided  among 
various  programs.)  Nonetheless,  EPA 
agrees  with  one  commenter  on  the  1986 
proposal  that  coordination  is  important 
to  POTWs  whose  various  sludge 
activities  are  regulated  under  different 
programs.  Coordination  can  also 
enhance  the  effectiveness  of  the  various 
State  programs. 

A  majority  of  commenters  on  the  1986 
proposal  raised  questions  about  the 
relationship  between  the  sludge  and 
pretreatment  programs  that  are  still 
relevant  under  today's  final  rule.  One 
commenter  argued  that  the  regulations 
must  require  integration  of  the  sludge, 
NPDES,  and  pretreatment  programs.  As 
discussed  elsewhere.  EPA  interprets  the 
CWA  as  providing  more  flexibility  for 
State  programs  than  this  approach 
would  allow,  even  though  integration  of 
these  programs  would  be  a  sensible 
organization.  Under  today's  final  rule. 
States  must  determine  how  best  to 


organize  their  agencies  to  meet 
requirements  for  program  approval. 

The  same  commenter  who  argued  for 
mandatory  integration  with  the 
pretreatment  program  also  argued  that 
the  regulations  should  (1)  indicate  when 
and  how  local  pretreatment  limits  must 
be  revised  when  the  POTW  is  unable  to 
comply  with  new  sludge  technical 
standards;  and  (2)  commit  the  Agency  to 
reevaluating  categorical  pretreatment 
standards  to  take  into  account 
promulgation  of  new  technical 
standards  under  section  405(d)  of  the 
CWA.  Other  commenters  requested 
clarification  about  the  relationship 
between  the  two  programs,  including 
how  different  program  goals  and 
objectives  are  affected;  how  procedures 
are  implemented,  including  reporting  to 
EPA  and  enforcement  mechanisms:  how 
NPDES  and  non-NPDES  States  should 
implement  the  two  programs;  and  how 
the  sludge  technical  standards  should  be 
used  in  local  pretreatment  programs  to 
allocate  wasteloads  among  industrial 
users  (lUs).  The  following  discussion 
briefly  addresses  each  of  these  issues. 

A  major  determinant  of  sludge  quality 
is  the  composition  of  wastewater 
entering  the  treatment  works.  The 
pretreatment  program  under  sections 
307  and  402(b)(8)  of  the  CWA  is 
intended  to  control  pollutant  dischai^es 
to  POTWs.  h  imposes  pollution  controls 
(known  as  the  national  categorical 
pretreatment  standards  and  prohibited 
discharge  standards)  on  industrial  and 
commercial  facilities  which  discharge  to 
POTWs  (lUs),  and  requires  certain 
POTWs  (e.g..  those  with  a  design  flow 
greater  than  5  mgd  or  small  POTWs 
with  a  significant  industrial  flow)  to 
establish  local  pretreatment  programs  to 
regulate  lUs.  These  local  programs 
include  the  development  of  local 
discharge  limits  for  lUs.  Reducing 
pollutant  loadings  to  a  POTW  through 
pretreatment  typically  reduces  pollutant 
loadings  to  the  POTWs  sludge. 

A  POTWs  pretreatment  requirements 
are  included  in  its  NPDES  permit,  and 
are  enforceable  to  the  same  extent  as 
other  permit  conditions.  Among  the 
goals  of  the  pretreatment  program  is  the 
prevention  of  interference.  The 
definition  of  "interference"  includes  a 
POTW  s  inability  to  comply  with 
regulations  governing  its  chosen  sludge 
use  or  disposal  methods  due  to 
contamination  caused  by  industrial  user 
discharges  to  the  POTW.  (40  CFR 
403.3(i)(2)).  When  national  categorical 
pretreatment  standards  do  not  reduce 
pollutant  loadings  to  a  POTW 
sufficiently  to  prevent  pass  through  and 
interference,  the  POTW  must  develop 
and  enforce  "local  limits"  applicable  to 
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its  lUs  or  take  other  measures  to  prevent 
pass  throug.h  and  interference.  In 
addition.  lUs  are  prohibited  from 
discharging  pollutants  to  POTWs  that 
would  cause  interference  Thus,  there  is 
both  a  practical  and  regulatory 
connection  between  the  pretreatment 
and  sludge  proszrams. 

Despite  th-?  direct  links  with  the 
sludge  technical  standards,  the 
•jrefreatment  program  is  a  separate 
'^■8uIato^y  program.  The  Agency 
bplieves  that  establishing  new 
requirements  for  the  pretreatment 
program  in  today's  rule,  particularly  a 
requirement  to  reevaluate  national 
categorical  pretreatment  standards  in 
light  of  new  sludge  standards,  is 
unnecessary  First,  t.he  Clean  Water  Act. 
ini,l .  i-r.a  the  19fl7  amendments,  already 
prr.    'ei  for  reg  liar  reevaluation  of  the 
CJ*'e:ii>ir'c.il  standards  and  effluent 
guidelines  (sections  307(b)  and  304(m)). 
In  response  to  section  304(ml,  the 
.^.gency  recently  proposed  plans  for 
reviewing  and  revising  existing  effl-^ent 
guidelines  and  ca'escncal  pretreairt-'nt 
standards  and  promulgating  new 
guidelines  and  standards  for  discharges 
of  toxic  and  nonconventional  pollutants. 
FAamining  possible  effects  on  sludge 
quality  will  be  a  part  of  this  effort.  See 
53  FR  32584,  August  25.  1988.  Second, 
under  the  pretr^;atment  program,  local 
limits  may  play  a  more  important  role 
than  national  categorical  standards  in 
achipvmg  com.pliance  with  sludge 
technical  standards  because  sludge 
quality  require.ments  may  vary 
depending  on  site-specific  factors.  Local 
limits  are  more  efficient  in  dealing  with 
such  site  specific  situations. 

In  addition,  sludge  qualify  is  only  one 
of  several  factors  that  must  be 
cons.dered  for  local  limit  requirements 
and.  in  som.e  cases,  for  compliance  with 
sljdge  technical  standards.  Thus, 
promulgation  of  new  sludge  technical 
standards  will  not  necessarily  lead  to 
revised  local  limi's,  although  the 
prom.ulgated  technical  sludge  standards 
likely  will  lead  to  at  least  a  reevaluaiion 
of  existing  local  limits.  Local  limits  may 
already  be  more  s'ringent  than 
necessar>'  to  comply  with  sludge 
standards,  btjcause  they  are  based  on 
stringent  effluent  discharge  limits  or 
other  requirements.  .\lso.  a  POTW  may 
be  able  to  comply  with  sludge  standards 
by  .modiy  ing  its  sludge  management 
practices  (eg,  by  decreasing  the  amount 
of  sludge  applied  'o  a  given  parcel  of 
land),  rather  than  through  "cleaner" 
sludge.  Moreover,  a  POTW  may  decide 
to  switch  to  another  sludge  use  or 
disposal  method,  rather  than  improving 
the  quality  of  its  sludge  through  revised 
local  limits.  Congress  clearly  provided 


for  this  option  in  section  405(e)  of  the 
CWA.  The  feasibility  of  each  option  can 
be  determined  through  a  local  limit 
analysis.  Guidance  for  conducting  this 
analysis  and  for  allocating  the  "waste 
load"  among  lUs  is  contained  in  the 
"Guidance  Manual  for  the  Development 
and  Implementation  of  Local  Discharge 
Limitations  under  the  Pretreatment 
Program."  EPA  Office  of  Water 
Enforcement  and  Permits,  December 
1987. 

The  regulations  for  the  pretreatment 
program  at  40  CFR  Part  403  already 
address  how  POTWs  must  adjust  their 
pretreatment  programs  in  response  to 
changes  such  as  promulgation  of  sludge 
technical  standards.  [See.  eg.,  S  403.5(0) 
(development  of  local  limits]  and 
5  403.18  (modification  of  POTW 
pretreatment  program)  (53  FR  40562. 
October  17, 1988)).  (See  also  proposed 
revisions  to  S  403.5(c)  which  clarify 
POTWs'  continuing  responsibility  to 
develop  and  enforce  local  limits.  53  FR 
47652.  November  23. 1988). 

The  requirements  for  sludge  use  and 
disposal  applicable  to  a  particular 
POTW  (e.g.,  interim  sludge  conditions  in 
permits  and,  when  promulgated,  the 
sludge  technical  standards)  serve  as  one 
of  the  environmental  criteria  which 
"drive"  the  POTW's  pretreatment 
program  requirements.  Therefore,  the 
approval  authority  for  the  POTW's 
pretreatment  program  (either  FP.A  or 
NPDES  States  with  approved 
pretreatment  programs)  needs  to  know 
what  those  sludge  requirements  are. 
Although  this  does  not  require  that  the 
same  regulatory  authority  administer 
both  programs,  it  does  require 
coordination  among  the  programs. 

2.  Development  and  Submission  of  State 
Programs 

Section  501.11  summarizes  the  basic 
components  of  a  program  submission. 
each  of  which  is  described  in  greater 
detail  in  subsequent  sections.  The 
essential  components  of  a  program 
submission  are:  a  letter  from  the 
Governor  requesting  program  approval, 
a  description  of  the  State's  sludge 
management  program,  a  statement  of  the 
State's  legal  authority  to  implement  the 
program  from  the  Attorney  General,  and 
a  Memorandum  of  Agreement  (MOA) 
between  the  Regional  Administrator  and 
the  State  Program  Director.  In  addition. 
this  section  requires  States  to  submit 
copies  of  "all  applicable  statutes  and 
regulations,  including  those  governing 
State  administrative  procedures. 
§  501.11(a)(5).  The  1986  proposal 
included  similar  requirements. 

In  response  to  the  1986  proposal,  two 
States  objected  to  the  requirement  that 
the  program  submission  include  copies 


of  the  statutes  and  regulations  governing 
the  State's  program.  The  commenters 
said  this  requirement  was  unnecessary 
or  redundant.  EP.A  disagrees.  Copies  of 
statutes  and  regulations  are  needed,  in 
conjunction  with  the  Attorney  General's 
Statement,  to  determine  whether  the 
State  has  adequate  legal  authority  to 
cari-y  out  an  approved  program. 
Requiring  a  State  to  subn.it  these 
documents  with  its  program  subm.ission 
helps  to  ensure  that  EPA  has  complete 
and  up-to-date  authorities  when 
reviewing  the  State's  submission. 
Therefore,  the  final  rule  is  the  same  as 
the  proposed 

EPA  did  not  receive  any  other  major 
comments  affecting  this  section  as 
presented  in  the  March  1988  proposal. 
Instead,  commenters  addressed  their 
concerns  in  comments  on  the  separate 
sections  establishing  the  requirements 
for  each  program  submission 
component.  Therefore,  the  final  rule  will 
be  substantially  the  same  as  the 
proposed  rule.  The  only  change  in  the 
final  rule  for  this  section  is  a  format 
change.  All  requirements  related  to 
approval  procedures  (most  of 
paragraphs  (b)  through  (d))  have  been 
moved  to  §  501.31,  which  specifically 
addresses  procedures  for  review  and 
approval  of  State  programs.  Material 
which  was  redundant  has  been  deleted. 

A  State's  application  fur  program 
approval  is  not  considered  "submitted" 
until  EPA  determines  that  the 
submission  is  complete.  Under 
§  501 11(b)  EPA  will  notify  the  State 
whether  its  submission  is  complete 
within  30  days  af*er  EPA  receives  the 
State's  submission.  If  the  submission  is 
incomplete,  EPA  will  identify  the 
information  needed  to  complete  the 
submission.  A  complete  submission 
triggers  the  review  and  approval 
procedures  described  in  §501.31, 

EPA  received  one  comment  in 
response  to  the  1988  proposal  related  to 
a  requirement  for  the  State  to  submit  a 
"responsiveness  summary"  with  its 
program  submission,  and  to  undertake 
other  public  participation  activities 
before  submitting  its  program  to  EPA  for 
review.  These  requirements  were  in  the 
1986  proposal  but  were  dropped  in  the 
1988  proposal.  The  commenter  objected 
to  deleting  these  requirements.  A 
responsiveness  summary  describes 
public  participation  activities  related  to 
the  State's  application  for  program 
approval,  public  comments  received  on 
the  State's  program  and  a  response  to 
those  comments.  The  responsiveness 
summary  was  to  have  been  prepared  by 
the  State  after  it  made  its  program 
submission  available  for  public 
comm.ent  and  conducted  other  public 


participation  activities.  EPA  dropped  the 
responsiveness  summary  and  related 
requirements  imposed  on  the  States  in 
the  1988  proposal  but  still  provided  for 
all  necessary  public  participation 
activities  through  approval  procedures 
to  be  undertaken  by  EPA  Regional 
offices  (see  §  501.31  described  later  in 
section  V.l.ll).  The  effect  of  this  change 
is  to  eliminate  redundant  requirements 
(as  requested  by  several  commenters  on 
the  1986  proposal),  not  to  reduce  the 
public's  opportunity  to  participate  in 
EPA's  decision  on  State  program 
approval. 

It  is  also  important  to  note  that  public 
participation  procedures  undertaken  by 
EPA  as  part  of  the  State  program 
approval  process  are  not  substitutes  for 
procedures  States  may  be  required  by 
State  law  to  follow  in  adopting 
regulations  or  other  program 
requirements.  Therefore,  EPA  expects 
that  interested  persons  will  have  had  at 
least  one  previous  opportunity  to 
comment  on  State  regulations.  (They 
also  will  have  a  separate  opportunity  to 
comment  on  federal  regulations  from 
which  State  regulations  may  be 
derived.)  The  focus  of  public  comment 
on  the  State's  program  submission  then 
is  whether  the  State's  program  meets 
EPA  requirement  for  approvable 
programs.  For  this  purpose,  the 
minimum  45  day  comment  period 
provided  in  §  501.31{c)(l]  should  be 
adequate.  Although  a  longer  comment 
period  may  be  provided  at  the  discretion 
of  the  Regional  Adm.inistrator.  EPA  does 
not  agree  with  a  commenter  on  the  1986 
proposal  that  a  60  or  90  day  comment 
period  is  needed  to  allow  regulated 
parties  time  to  review  and  comm.ent  on 
the  technical  regulations  that  apply  to 
the  various  use  or  disposal  methods 
which  may  be  used  by  a  treatm.ent 
works. 

3.  Program  Description.  (Section  501. 12) 

This  section  provides  a  detailed 
discussion  of  the  nature  and  contents  of 
the  program  description.  The  program 
description  explains  how  the  State 
intends  to  administer  its  sludge  program. 
While  the  legal  authorities  define  the 
scope  of  the  State's  intended 
implementation,  the  program  description 
is  a  narrative  description  of  scope, 
structure,  coverage  and  processes  of  the 
Stale's  program.  The  program 
description  should  explain  how  the 
program  is  adequate  to  meet  the 
essential  requirements  of  CWA  Section 
405:  to  implement  the  technical 
standards  through  permits  and  to 
protect  public  health  and  the 
environment  from  adverse  effects  from 
pollutants  in  sevwige  sludge. 


When  first  proposed  in  February  1986, 
the  requirements  for  the  program 
descriptions  elicited  general  comments 
from  several  States  that  the 
requirements  were  too  detailed. 
However.  EPA  must  have  a  very  clear 
understanding  of  how  a  State's  program 
works  to  evaluate  it  for  approval,  and 
after  approval,  to  work  with  the  State  on 
an  on-going  basis.  The  program 
description  is  also  the  primary 
document  for  explaining  the  State's 
programi  to  the  public  and  regulated 
community,  which  helps  to  ensure  that 
they  have  a  meaningful  opportunity  to 
comment  on  the  State's  application  for 
approval.  Therefore,  detailed 
information  is  needed  and  serves  a 
critical  purpose.  At  the  same  time.  EPA 
has  carefully  evaluated  the  need  for 
specific  information,  and  in  several 
cases  described  below,  has  reduced  or 
eliminated  information  requirements. 

An  important  feature  of  the  program 
description  is  designation  of  a  lead 
agency  when  more  than  one  State 
agency  will  be  responsible  for 
administering  the  approved  program. 
The  lead  agency  requirement  was  in 
both  the  1986  proposal  (§  501.12(a))  and 
the  1988  proposal  (§  501.12(b)).  A 
majority  of  commenters  on  this  issue 
supported  the  lead  agency  requirement 
as  necessary  to  assure  consistency, 
provide  common  direction  to  regulated 
parties,  and  to  simplify  the  working 
relationship  between  EPA  and  the 
approved  State  program.  EPA  agrees 
that  having  a  lead  agency  serves  an 
important  purpose  and  therefore  has 
retained  in  the  final  rule  the  requirement 
that  the  program  description  designate  a 
lead  agency  when  more  than  one  State 
agency  will  be  responsible  for 
administering  an  approved  program.  The 
final  rule  differs  from,  the  1986  proposed 
rule  in  that  it  no  longer  requires  each 
involved  State  agency  to  have  statewide 
jurisdiction  over  a  class  of  activities. 
This  is  intended  to  provide  more 
flexibility  to  States. 

In  response  to  the  1986  proposal,  three 
commenters  objected  to  the  lead  agency 
requirement.  One  commenter  said  the 
designation  should  be  optional  with  the 
State.  The  other  two  commenters 
objected  because  they  read  the  lead 
agency  provision  to  require 
reorganization  of  State  agencies  or  even 
statutory  amendments  to  consolidate  all 
program  activity  under  one  agency.  This 
reflects  a  misunderstanding  about  the 
lead  agency  requirement.  It  does  not 
require  agency  reorganization,  but 
instead  requires  that  one  of  the  agencies 
responsible  for  program  administration 
serv  e  as  the  lead  contact  for  working 
with  EPA  on  issues  relating  to  the 


approved  State  program.  Thus,  the  lead 
agency  would  be  responsible  for 
coordinating  program  approval  (e.g.. 
submit  documents  to  EPA,  serve  as  a 
contact  for  inquiries  from  the  public, 
negotiate  necessary  changes)  and 
serving  as  the  State  contact  for  EPA 
oversight  activities  (e.g..  permit  reviews, 
semi-annual  noncompliance  reporting, 
and  annual  program  reports).  Fulfilling 
this  coordination  role  may  require 
additional  work  on  the  part  of  the  lead 
agency,  but  it  provides  an  alternative  to 
reorganizing  State  agencies  to  achieve 
the  same  purpose.  Designating  only  one 
agency  to  act  as  liaison  with  EPA  is  also 
an  efficient  use  of  resources  for  both 
EPA  and  the  State. 

Section  501.12(b)  requires  the 
description  to  include  an  explanation  of 
the  organization  and  structure  of  the 
agency  or  agencies  that  will  administer 
the  program,  including  the  number  and 
general  responsibilities  of  the 
employees.  This  must  be  accompanied 
by  an  organizational  chart  for  all 
agencies  which  will  be  responsible  for 
administering  the  program.  One  Stale 
commented  that  submitting  the 
organization  chart  was  unnecessary. 
This  requirement  is  included  because 
EPA  needs  to  know  how  the  State 
agency  is  structured.  Organization 
charts  display  often  complex 
relationships  in  an  easy-to-understand 
form  and  therefore  are  very  useful  in 
describing  the  agency's  structure.  Most 
agencies  have  organization  charts 
readily  available;  submitting  them  with 
the  program  description  should  not  be 
unduly  burdensome.  Therefore,  the  final 
rule  retains  the  requirement  to  submit 
an  organization  chart  for  each  involved 
agency. 

The  1988  proposal  required  States,  as 
part  of  the  program  description,  to 
submit  a  discussion  on  estimated  costs 
and  available  resources  necessary  to 
implement  the  program.  These 
requirements  were  more  extensive  than 
what  was  proposed  on  February  4. 1986. 
because  additional  information  was 
deemed  necessary  to  evaluate  whether 
State  resources  are  adequate  to 
implement  the  program.  In  the  1988 
proposal.  EPA  specifically  solicited 
comments  on  whether  cost  and  resource 
factors  are  appropriate  measures  to 
consider  in  determining  whether  to 
approve  the  State's  program. 

Two  commenters  on  the  1986  proposal 
stated  that  the  cost  and  resource 
requirements  were  too  cumbersome  and 
detailed,  and  therefore  should  be 
deleted,  while  one  State  supported  the 
requirement.  In  contrast,  all  but  one  of 
the  commenters  on  the  1988  proposal 
said  that  cost  and  resources  are 
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appropriate  measures  to  gauge  the 
adequacy  of  State  programs.  In  fact  one 
corr-.Tienter  said  that  more  detailed 
information  on  program  funding  is 
needed  to  evaluate  the  adequacy  of  the 
Sta'e  program  EP.A  agrees  and  in  the 
final  rule  requires  greater  detail  on  the 
costs  and  resources  of  the  State  program 
in  the  program  description. 

In  the  f.nal  rule,  §  501.12(bK2)  has 
been  revsed  to  specify  an  initial  two 
year  time  period  for  which  the  State 
must  prn\:de  the  ejtima'ed  costs  of 
establishing  and  administenng  the 
program  atter  approval.  The  proposed 
rule  did  not  specify  what  period  of  time 
the  information  must  cover.  Requiring 
information  for  the  first  two  years  of  a 
program  should  establish  what 
resources  are  necessary  to  begin  and 
im.plem.ent  a  procram..  One  commenter 
Siggested  that  these  requirements  be 
annual.  EPA  s  intent  is  to  ensure  a  State 
can  establish  and  support  a  program  for 
purposes  of  approving  the  program. 
Annual  rrportmg  is  more  appropriately 
addressed  through  program  oversight 
and  grant  negotiations. 

Proposed  §  501.12(b)(3)  required  an 
estimate  of  resources  available  for 
program,  impiementation.  Under  the  final 
rule.  States  must  submit  ^n  estimate  of 
the  sou.'C'^s.  as  well  as  the  amounts  of 
funding  needed  for  the  first  two  years 
af*er  progra.m  approval.  This  estimate 
Alii  allow  EP.-\  to  consider  start-up 
activities  as  well  as  initial 
implem.entation  activities  in  determining 
whe'.her  a  program  is  viable.  A 
comparison  of  the  resources  needed  for 
progra.Ti  establishment  and 
implementation  against  the  sources  and 
amounts  of  available  funding  will  help 
maice  this  assessment. 

Another  comment  addressed  the 
difficulty  of  estimating  costs  until  the 
techjiicdl  regulations  are  published.  EPA 
understands  that  in  the  absence  of 
technical  standards,  program  planning 
cannot  be  precise,  EP.A  proposed  the 
technical  standards  UO  CFK  Part  503)  on 
February'  6. 1939  (54  FR  574'j).  Therefore. 
States  Will  have  the  proposed  Part  503 
rules  as  a  source  of  information  upon 
which  to  base  estim.ates  of  resources 
needed  to  administer  an  approved 
program.  Moreover,  today  s  final  rule 
requires  a  general  estimate  of  costs  and 
resources  needed  to  develop  and 
administer  State  programs.  EPA  seeks 
information  that  is  sufficient  to  evaluate 
the  State's  ability  to  implement  a 
program. 

The  program  description  must  include 
a  description  of  applicable  State 
permitting,  administrative,  and  judicial 
review  procedures.  This  includes  a 
description  of  any  administrative  review 
or  appeal  procedures  and  criteria,  as 


well  as  procedures  and  criteria  for  any 
variances  available  under  State  law,  to 
allow  EPA  to  review  these  for 
consistency  with  the  requirement  of 
section  405  to  comply  with  the  sludge 
technical  standards.  The  program 
description  must  also  contain  copies  of 
application  and  reporting  forms.  EP.^ 
disagrees  with  a  State  which 
commented  that  submitting  forms  is 
unnecessary.  The  requirement  to  submit 
forms  is  particularly  critical  for  the 
sludge  management  program  since  EPA 
has  not  yet  developed  uniform  national 
forms.  Therefore.  EPA  will  need  to 
review  State  forms  to  see  if  they  require 
the  information  required  by  this  Part. 

A  major  part  of  the  program 
description  is  the  facility  inventory 
(5  501.12(f)),  The  March  1988  proposal 
required  the  State  to  submit  a  complete 
list  of  all  POTWs  or  other  treatment 
works  treating  domestic  sewage,  i.e.,  all 
facilities  required  to  obtain  sludge 
permits,  as  a  precondition  to  program 
approval.  (The  March  1988  proposal  was 
considerably  pared  down  from  the 
February  4. 1986  proposal,  which  would 
have  required  an  inventory  of  all 
sewage  sludge  generators  and  sewage 
sludge  disposal  facilities  in  the  State, 
including  firms  which  pump  and  service 
septic  tajiks  and  portable  toilets,  and  an 
inventory  of  known  violations.)  Under 
the  March  1988  proposal,  the  States 
would  still  be  expected  eventually  to 
complete  an  inventory  of  all  generators 
and  disposal  facihties  and  sites  and 
were  required  to  explain  in  the  program 
description  how  and  when  the  inventory 
would  be  completed  and  the  State's  plan 
for  maintaining  the  inventory.  However, 
only  a  partial  inventory  of  generators 
was  required  as  a  precondition  to 
program  approval. 

The  inventory  requirement  in  both 
proposals  generated  numerous 
comments.  Most  commenters  on  the 
1986  proposal  focused  on  the 
requirement  to  inventory  firms  which 
pump  and  service  septic  tanks  and 
portable  toilets.  Nearly  all  opposed  that 
requirement  as  unnecessary  (as.  for 
example,  where  State  law  requires 
septage  to  be  discharged  to  POTWs)  or 
too  burdensome.  Several  States 
commented  generally  that  overall  the 
inventory  requirement  was  too 
burdensome  and  would  take  too  much 
time  and  expense  to  compile.  One  State 
recommended  requiring  only  a  list  of  the 
sludge  generators  and  sludge 
management  facilities.  Another 
commenter  suggested  that  the  inventory 
be  phased-in.  beginning  with  Class  I 
generators. 

All  the  commenters  on  the  1986 
proposal  to  provide  an  inventory  of 
known  violation  of  sludge  requirements 


were  opposed  to  such  an  inventory. 
They  questioned  the  need  for  the 
information  for  EPA  review  of  a  State 
program.  One  commenter  stated  that 
such  an  inventory  would  be  difficult  to 
compile  until  there  was  an  operational 
State  program.  The  requirement  to 
submit  an  inventory  of  known  violations 
was  dropped  in  the  1988  proposal.  Also, 
based  in  part  on  comments,  EPA 
dropped  the  requirement  for  the 
inventory  to  include  all  firms  that  pump 
and  service  septic  tanks  and  portable 
to.Iets  in  the  1988  proposed  rule.  This 
requirement  also  is  not  a  part  of  today's 
final  rule. 

The  inventory  requirement  in  the  final 
rule  is  basically  the  same  as  that  in  the 
March  1988  proposal  in  that  it  retains 
the  phased-in  option.  The  rule  has  been 
expanded  to  specify:  (1)  Which  facilities 
must  be  included  in  the  initial  inventory 
and  which  can  be  included  later  (2) 
what  type  of  information  about  each 
facility  must  be  included  in  the  initial 
inventory  and  what  information  can  be 
submitted  later  and  (3)  a  deadline  for 
completing  any  partial  inventories. 

The  purpose  of  requiring  an  inventory 
as  part  of  the  State's  program 
submission  is  to  ensure  that  the  State 
has  identified  which  facilities  will  need 
permits  before  taking  on  the  task  of 
issuing  permits.  Later,  the  inventory  also 
will  serve  as  a  planning  tool  and 
compliance  monitoring  and  tracking 
system  and  thus  needs  to  provide  a 
comprehensive  picture  of  sludge  use  and 
disposal  in  the  State.  Ultimately,  the 
inventory  will  include  all  POTW's,  non- 
industrial  treatment  works  treating 
domestic  sewage,  industrial  treatment 
works  treating  domestic  sewage,  ari  ail 
sewage  sludge  disposal  and  use  sites 
not  included  as  a  treatment  works. 
However,  the  initial  inventory  need  only 
include  all  facilities  that  are  or  will  be 
required  to  obtain  a  permit  upon 
promulgation  of  40  CFR  Part  503,  i.e.,  all 
POTW's  and  non-industrial  treatment 
works  treating  domestic  sewage.  These 
are  the  facilities  that  come  under  the 
first  round  of  permitting  either  because 
they  are  POTWs  (and  hence  are  subject 
to  section  405(d)(4)  of  the  CWA),  or 
because  they  are  privately-owned 
treatment  works  covered  by  the  first 
round  of  the  Part  503  technical 
regulations  (including  40  CFR  Part  258). 
States  would  have  to  expand  their 
inventories  later  to  include  industrial 
treatment  works  treating  domestic 
sewage  and  use  and  disposal  sites  not 
included  under  another  category,  before 
final  promulgation  of  Part  503  standards 
applicable  to  these  facilities.  One  State 
commented  that  since  "treatment 
works  '  included  land  for  storage. 


t.'-eatment  and  disposal  of  sludge,  no 
apparent  difference  existed  between  the 
initial  and  later  inventories.  As 
explained  above,  each  component  of  a 
ti'eatment  works  is  not  considered  a 
separate  treatment  works.  Therefore, 
there  is  a  difference  between  treatment 
works  and  off-site  use  or  disposal  sites. 
In  addition,  beneficial  use  sites  such  as 
farms,  home  gardens,  etc.,  do  not  fall 
within  the  definition  of  "treatment 
works  treating  domestic  sewage"  in 
today's  rule.  The  reference  in  the 
definition  to  land  used  for  storage, 
treatment  or  disposal  refers  to  monofills. 
surface  disposal  sites,  etc.  (See 
discussion  of  definition  of  "treatment 
works"  in  section  V.D.2  above). 
Therefore,  an  inventory  of  the  beneficial 
use  sites  is  not  required  with  the 
program  submission. 

In  the  1988  proposed  rules,  the 
information  about  each  facility  required 
in  the  inventory  was  listed  in  the 
§  501.21  provision  requiring  a  Slate  to 
update  the  inventory  as  part  of  an 
annual  report.  The  relationship  between 
the  two  inventory  requirements  was  not 
clear  from  the  face  of  the  regulation  and 
therefore  created  considerable 
confusion.  For  example,  one  commenter 
said  the  inventory  requirement  was  too 
vague  and  needed  to  specify  what 
information  was  expected.  Another  said 
the  inventory  was  unnecessary  because 
the  information  was  already  required  in 
the  annual  report.  To  remedy  this 
problem,  5  501.12(f)(1)  now  also 
specifies  required  inventory  information, 
including:  (1)  Name,  location,  and 
ownership  status:  (2)  sludge  use  or 
disposal  practice(s);  (3)  annual  sludge 
production  volume;  (4)  other 
environmental  permit  numbers;  and  (5) 
compliance  status.  This  list  does  not 
include  influent  characteristics,  as 
suggested  by  a  commenter.  Influent 
characteristics  can  help  predict  sludge 
characteristics  and  therefore  may  be 
useful  information,  particularly  for 
identifying  potential  sludge  (and  other 
environmental)  problems.  For  this 
reason,  POTWs  with  preireatment 
programs  are  required  to  review  and 
evaluate  influent  characteristics  on  a 
regular  basis.  However,  this  type  of 
detailed  information  is  not  suitable  for 
the  inventory  of  sludge  facihtifs.  which 
is  designed  to  provide  genera!  data 
about  the  regulated  community,  not  as 
the  basis  for  developing  site-specific 
requirements. 

In  addition,  §  501, 12(f)(2)  requires  that 
the  inventory  include  all  sewage  sludge 
disposal  and  use  sites  not  included  as 
part  of  the  inventory  of  treatment  works. 
Information  about  each  site  would 
include  name,  location,  permit  number 


(if  any),  and  source  of  sewage  sludge. 
Keeping  track  of  the  source  of  the  sludge 
IS  important  so  that,  if  necessary. 
POTWs  records  of  metals  loadings  to  a 
particular  site  can  be  traced.  Today's 
final  rule  clarifies  that  site  information 
is  not  required  for  the  end  use  of  sludge 
that  meets  distribution  and  marketing 
requirements  (e.g.,  home  gardens). 

The  initial  inventory  submitted  with 
the  program  application  must  include  for 
each  facility  the  information  in  the  first 
two  categories  (i.e.,  §  501.12(0(1)  (i)  and 
(ii)).  The  remaining  information  can 
more  easily  be  gathered  through 
program  implementation  activities  and 
therefore  would  be  submitted  as  part  of 
the  annual  report.  These  phased-in 
information  requirements  basically 
follow  the  suggestion  of  a  State 
com.menter  to  the  1986  proposal. 

Note:  For  similar  reasons,  the  March  1988 
proposal  dropped  a  requirement  from  the 
198G  proposal  that  would  have  required 
States  to  submit  an  inventory  of  "known 
violations." 

One  commenter  said  that  the 
regulation  should  specify  a  deadline  for 
completing  the  inventory  EPA  agrees. 
Therefore,  the  final  rule  requires  a  State 
that  submits  only  a  partial  inventory 
with  its  application  for  program 
approval  to  also  submit  a  detailed  plan 
showing  how  the  State  will  complete  the 
inventory  of  treatment  works  within  five 
years  after  approval  of  the  State's 
program.  EPA  did  not  adopt  the 
commenter's  suggested  deadline  of  "one 
year  after  applications  are  due  under 
section  405(d)(2)(D)."  First,  the  CWA 
does  not  specify  an  application 
deadline.  Second,  today's  final  rule 
ensures  completion  of  the  inventory  in  a 
reasonably  timely  marmer  by  requiring 
annual  inventory  updates  (§  501.21)  and 
completion  of  the  inventory  by  the  end 
of  a  full  permit  cycle. 

EPA  also  received  several  other 
comments  on  the  inventory  requirement. 
One  commenter  said  that  in  addition  to 
requiring  an  inventory.  EPA  should 
require  States  to  use  it  to  devise  a 
rational  overall  plan  for  sludge  use  and 
disposal.  The  purpose  of  the  inventory 
requirement,  together  with  other 
requirements  in  Part  501.  is  to  make  sure 
that  a  State  program  has  certain 
elements  which  are  necessary  to  assure 
compliance  with  Part  405.  Beyond  this,  it 
would  not  be  appropriate  to  direct 
States  in  the  regulations  how  to  use  the 
required  information. 

Some  States  said  that,  however 
desirable,  the  inventory  would  require 
considerable  resources  and  that 
additional  funding  would  be  needed  to 
compile  them.  These  comments  were 
submitted  mostly  in  response  to  the  1986 


proposal.  EPA  recognizes  that  compiling 
a  comprehensive  inventory  is  a  major 
undertaking,  but  it  will  be  essential  for 
administering  the  regulatory  program 
envisioned  in  section  405,  For  the  past 
few  years,  EPA  has  encouraged  States, 
often  through  Section  106  grants  funds, 
to  compile  inventories.  In  fact,  several 
States  responding  to  the  March  1988 
proposal  reported  significant  progress  in 
compiling  inventories. 

Finally,  one  commenter  suggested  that 
EPA  develop  a  uniform  reporting  format 
for  inventories  to  prevent  redundant 
State  efforts  and  to  provide  a  uniform 
data  base.  In  response  to  similar 
requests  from  States  in  comments  on  the 
February  1986  proposal,  EPA  is 
developing  a  computer  software 
package  for  this  purpose  called  the 
Sludge  Inventory  Database  (SID).  SID  is 
designed  to  provide  assistance  to  States 
and  other  potential  users  in  compiling 
detailed  inventory  information  on;  (1) 
The  identities  and  locations  of  POTWs 
and  other  treatment  works  treating 
domestic  sewage:  (2)  the  sludge 
treatment  processes  used  by  these 
facilities  (including  production  data  for 
each  treatment  process);  and  (3)  the 
sampling  and  analysis  data  which 
reflect  the  chemical  constituent  of  the 
sewage  sludge.  EPA  is  also  working  on  a 
system  to  integrate  SID  data  into 
various  EPA  mainframe  data  bases  to 
facilitate  the  development  of  a  national 
inventory  of  sewage  sludge  generators, 
processors,  and  disposers. 

Another  requirement  for  the  program 
description  contained  in  the  March  1988 
proposal  was  an  identification  of  any 
separate  State  programs  for  regulating 
septage  disposal.  The  February  1986 
proposal  would  have  required  a  more 
extensive  description  of  the  State's 
septage  disposal  program.  EPA  opted  for 
less  extensive  requirements  in  the  1988 
proposal  because  how  a  State  regulates 
septage  would  be  significant  for  the 
purposes  of  its  section  405(f)  sludge 
program  only  in  that  its  program  must 
ensure  that  the  use  and  disposal  of 
septage  is  adequately  regulated  as 
contemplated  by  the  proposed  technical 
standards.  For  this  reason.  EPA  would 
need  know  whether  there  was  a 
separate  State  program  for  septage  use 
and  disposal. 

Several  commenters  said  this 
requirement  was  urmecessary  if  EPA 
would  not  be  regulating  all  septage 
disposal.  As  long  as  septage  is 
considered  sewage  sludge  for  purposes 
of  Part  503  (and  hence,  of  Part  501).  it 
will  be  important  for  States  to  inform 
EPA  about  which  State  agency  regulates 
septage  that  is  applied  to  land  or 
disposed  of  by  one  of  the  other  practices 
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regulated  under  Part  503.  Howe%-pr  iy.\ 
agrees  that  the  requirement  m  the 
proposed  rule  to  identify  separate 
septdge  programs  is  redundant  and 
therefore  has  deleted  it  in  the  final  rule. 
Under  §  501, 12(b),  the  program 
descnption  must  describe  each  State 
agency  that  will  be  responsible  for 
administering  the  approved  program  and 
delineate  the  responsibilities  of  each 
agency.  Therefore,  the  program 
description  already  requires  the  State  to 
identify  any  separate  septage  use  and 
disposal  program  (to  the  ex'ent  that 
program  regulates  use  or  disposal  that 
comes  under  Part  501  regulations). 

Under  both  the  1986  and  1988 
proposals,  States  were  asked  to  submit 
separate  documentation  of  any  State  or 
local  bans  or  prohibitions  against 
particular  sludge  use  or  disposal 
practices.  No  commenters  explicitly 
supported  this  requirement.  Two 
commenters  said  it  was  redundant  with 
regard  to  stricter  State  laws  because 
another  provision  already  required 
submission  of  all  State  statutes 
ripphcable  to  the  State's  sludge 
management  program.  Other  State 
commenters  objected  to  the  requirement 
as  unduly  burdensome  (apparently 
because  local  bans  or  prohibitions  can 
be  widespread),  particularly  if.  as  one 
commenter  feared,  it  entailed 
documentation  of  all  local  zoning 
decisions.  Finally,  one  State  said  such 
documentation  was  useless  because  in 
its  State  many  local  bans  or  prohibitions 
were  legally  questionable  and  did  not 
interfere  with  the  State's  sludge 
managem.ent  program. 

The  requirement  to  document  State  or 
local  bans  or  prohibitions  has  been 
dropped  in  the  final  rule.  It  is  not 
essential  for  purposes  of  evaluating  the 
adequacy  of  the  State's  program 
because  the  reasonableness  of  bans  or 
prohibitions  is  not  a  requirement  for 
approving  State  programs.  In  fact,  the 
C\\  .\  specifically  reserves  the  right  of 
Slates  and  local  governments  to  adopt 
and  enforce  stncter  laws  under  section 
510.  and  section  405fe)  states  in  part  that 
"the  detern-iination  of  the  manner  of 
disposal  or  use  of  sludge  ;s  a  local 
uetermination."  Also,  as  commenters 
pointed  out.  compiling  the  list  could 
require  considerable  resources.  Given 
the  lack  of  compelling  need.  EPA  agrees 
ihat  the  potential  burden  of  compiling  a 
sepa'ute  document  is  not  justified  as  a 
genenc  requirement  for  State  program 
approval.  States  still  m.ust  submit  copies 
of  all  State  statutes  and  regulations  that 
govern  their  program.  Moreover,  EPA 
still  expects  that  in  discussing  the 
State's  legal  authority,  the  Attorney 
General's  Statement  will  identify  where 


State  laws  are  stricter  or  have  broader 
coverage  than  Federal  law. 

Although  today's  rule  does  not  make 
the  "reasonableness"  of  State  or  local 
restrictions  a  factor  in  determining 
whether  to  approve  a  State  program, 
EPA  encourages  States  to  evaluate 
carefully  whether  such  restrictions  are 
justified  by  environmental  and  public 
health  concerns  and  to  encourage  local 
jurisdictions  to  do  the  same.  The 
validity  or  status  of  a  local  prohibition  is 
typically  a  matter  of  State  law. 
Therefore,  to  facilitate  local  sludge 
management  and  plarming.  EPA 
encourages  States  to  clarify  and 
publicize  the  status  of  local  bans  and 
prohibitions  under  State  law. 

4.  Attorney  General's  Statement 
(Section  501.13) 

In  the  Attorney  General's  Statement 
(AGS),  the  State  documents  its  legal 
authority  to  carry  out  the  program 
implementation  requirements  set  forth  in 
Part  501.  With  the  AGS.  the  Attorney 
General  (AG)  certifies  that,  in  his  or  her 
opinion,  the  laws  of  the  State  provide 
adequate  authority  to  carry  out  the 
program.  The  AGS  discusses  the  State's 
legal  basis  for  conducting  each  aspect  of 
the  program  with  citations  to  the 
specific  statutory  and  regulatory 
provisions  that  authorize  each  progra.m 
element,  and  an  explanation  of  how 
each  provision  provides  the  requisite 
authority.  It  also  addresses  any 
significant  difference  between  State  and 
federal  law.  All  referenced  State 
statutes  and  regulations  relied  on  in  the 
AGS  must  be  in  full  force  and  effect  by 
the  time  the  program  is  approved. 

The  1988  and  1988  proposals  regarding 
the  Attorney  General's  Statement  were 
the  same  except  in  one  minor  respect. 
Under  the  February  1986  proposal,  the 
AGS  could  be  signed  by  the  Attorney 
General  "or  other  appropriate  State 
legal  counsel."  In  the  March  1988 
proposal,  EPA  explained  that  this 
language  was  not  specific  enough  in 
requiring  that  the  legal  counsel  signing 
the  AGS  have  full  authority  to  represent 
the  State  agency.  To  remedy  any 
ambiguity,  the  Agency  proposed  to 
adopt  the  language  used  in  the  NPD?:S 
State  program  regulations,  {  123  23  No 
commenters  objected  to  this  proposed 
change  and  therefore  it  has  been 
included  in  the  final  rule. 

Under  today's  final  rule,  the  AGS 
must  be  signed  by  the  Attorney  General 
or  a  representative  of  the  AG  who  is 
authorized  to  sign  and  can  bind  the 
State  by  so  doing.  Alternatively,  the 
Statement  may  be  signed  by  an 
independent  legal  counsel.  To  qualify  as 
an  independent  legal  counsel,  the 
signatory  must  have  full  authority  to 


represent  the  State  agency  in  court  on 
all  matters  pertaining  to  the  State 
program,  including  defending  actions 
against  the  State  and  bringing  actions  to 
enforce  against  program  violations. 

5.  Memorandum  of  Agreement  (Section 
501.14) 

The  Memorandum  of  Agreement 
(MOA)  is  a  binding  agreement  between 
EPA  and  the  State  which  establishes  the 
basis  for  cooperation  and  coordination 
between  them  and  for  ensuring  that  the 
State  program  is  administered  in  an 
effective  manner  consistent  with  the 
objectives  of  the  Clean  Water  Act.  The 
MOA  defines  the  State/EPA 
relationship  and  the  responsibilities  of 
each  party,  charts  the  procedures  EPA 
and  the  State  will  follow  in  carrying  out 
these  various  responsibilities,  and 
generally  defines  the  manner  in  which 
the  sludge  management  program  will  be 
administered. 

The  main  bndy  of  the  MOA  consists 
of  a  listing  of  the  responsibilities  and 
procedures  which  will  be  used  to  ensure 
coordination  between  the  State  and 
EP.-X.  Under  the  March  1988  proposed 
rule,  these  included  provisions  for 
transferring  permit  applications  and 
other  program  information  from  EPtK  to 
the  State:  provisions  that  establish  the 
frequency  and  content  of  reports  the 
State  will  submit  to  EPA;  an  agreement 
that  the  State  will  allow  EPA  routinely 
to  review  relevant  State  records,  reports 
and  files;  provisions  on  the  State's 
compliance  monitoring  and  enforcement 
program,  such  as  coordination  with  EPA 
on  inspections  and  on  enforcement 
activities;  and  procedures  for  m.odifying 
the  MOA. 

Basic  provisions  regarding  MO.A 
requirements  were  essentially  the  same 
in  the  1986  and  1988  proposals.  Three 
States  and  one  environmental  group 
submitted  general  comments  on  the  198fi 
MOA  proposal.  One  State  objected  to  an 
MO.A  as  redundant  to  having  an 
acceptable  program.  Another  State  said 
an  MOA  was  unnecessary  since  no 
funds  were  involved.  The  third  State 
said  the  MOA  requirements  were  too 
specific  and  inflexible.  In  contrast, 
another  commenter  argued  that  the 
MOA  requirements  were  not  specifir 
enough,  particularly  with  regard  to  the 
frequency  and  content  of  reports  and 
information  Sta'es  are  required  to 
submit  to  EPA. 

EPA  disagrees  with  the  comments. 
The  MOA  is  necessary  to  establish  the 

roles  and  responsibilities  of  EPA  and  the 
State  in  administering  the  sludge 

program  and  to  detail  how  these 

activities  will  be  carried  out  in  the 

particular  State.  This  agreement  about 


the  fundamentals  of  program 
administration  is  independent  of  grant 
agreements  or  other  funding  agreements. 
Reaching  this  agreement  in  advance 
reduces  ambiguity  and  confusion  as  to 
expectations  between  the  State  and  EP.'X 
as  to  how  the  program  will  be  run. 
While  the  regulations  establish  what 
must  be  addressed  in  the  MOA  (which 
may  encompass  requirements 
established  in  other  parts  of  the  mie 
such  as  the  semi-annual  and  annual 
reports)  EPA  and  the  State  have 
flexibility  in  negotiating  specific  details 
(for  example,  the  schedule  for 
submitting  required  reports,  whether  the 
reports  will  be  submitted  separately  or 
as  an  addition  to  existing  reports, 
procedures  for  conducting  joint 
inspections,  etc.).  EPA  believes  that  the 
final  rule  represents  a  reasonable 
balance  between  specificity  and 
flexibility. 

These  basic  requirements  of  the  MOA 
were  not  challenged  further  by 
commenters  on  the  1988  proposal  and 
therefore  the  final  rule  remains 
substantially  the  same  as  the  1988 
proposal  Minor  chaiiges  and  comments 
on  specific  provisions  are  discussed 
below. 

Two  States  objected  to  provisions  in 
the  1986  proposal  to  allow  federal 
agency  access  to  State  records  (similar 
to  S  501.14(b)(5)  in  the  1988  proposal)— 
one  for  no  stated  reason,  and  the  other 
because  the  requirement  was  too 
specific  or  would  duplicate  other  State 
submittals.  EPA  disagrees.  Providing  for 
EPA  access  to  State  records  is  not  too 
specific  because  it  is  critical  that  the 
State  and  EPA  reach  agreement  on  this 
issue.  EPA  is  unaware  of  other  State 
submittals  that  duplicate  this 
requirement.  If  a  separate  agreement 
exists,  the  MOA  simply  could 
incorporate  the  agreement  by  reference 

A  major  aspect  of  the  MOA  addressed 
by  commenters  concerned  the 
procedures  for  EPA  review  of  State 
permits.  The  proposed  rule  required  EPA 
and  the  State  to  specify  the  classes  or 
categories  of  permits  that  will  be  sent  to 
EPA  for  review  and  comment,  and  the 
classes  of  permits  for  which  such  review 
will  be  waived.  The  proposed  mle 
provided  that  EPA  could  waive  review 
for  any  class  of  sludge  permits  except 
for  Class  I  sludge  management  facilities. 
It  also  specified  that  the  MOA  must  also 
provide  for  termination  of  the  waiver, 
for  individual  permits  and  classes  of 
permits,  at  the  written  direction  of  the 
Regional  Administrator. 

One  commenter  recommended  that 
EPA  waive  review  of  all  permits  except 
those  issued  to  Class  I  facilities,  i.e., 
facilities  that  can  significantly  affect  the 
environment.  Similarly,  another 


commenter  opposed  mandatory  review 
except  where  there  is  a  reasnnalile 
concern  that  the  facility  could  adversely 
affect  public  health  and  the 
environment.  Because  the  definition  of  a 
Class  I  facility  is  designed  to  focus  on 
the  permittees  most  likely  to  adversely 
afflict  public  health  and  the 
environment,  limiting  mandatory  review 
to  Class  i  facilities  is  consistent  with 
these  comments.  Today's  final  rule  does 
not  categorically  waive  review  of  all 
non-Class  1  permits  as  the  one 
commenter  suggested,  but  it  does  allow 
Regional  .Administrators,  at  their 
discretion,  to  do  so  when  negotiating 
MOAs  with  the  Slates.  The 
appropriateness  of  waiving  review  of  a 
particular  type  or  class  of  non-Class  1 
facilities  will  vary,  depending  on  local 
conditions  and  other  factors.  For 
purposes  of  ensuring  that  State 
programs  can  assure  compliance  with 
section  405,  it  is  important  that  EPA 
retain  the  ability  to  review  any  category 
or  type  of  permit. 

One  commenter  objected  to  this 
provision  of  the  proposed  rule  on  the 
grounds  that,  under  section  402(0  of  the 
CWA,  EFA  cannot  waive  review  of 
permits  except  by  regulation:  therefore, 
deciding  on  the  scope  of  the  waiver  m 
the  MOA  would  be  inappropriate  (since 
the  MOA  is  not  a  regulation  and  thus  is 
not  subject  to  public  notice  and 
comment).  EPA  disagrees  for  several 
reasons.  First,  the  State  program 
regulations  in  I'art  501  that  affect  the 
permitting  aspects  of  the  program  are 
modelled  on  comparable  provisions  in 
the  NTDES  program  which,  in  turn,  are 
governed  by  Section  402  of  the  CWA. 
However,  EPA's  authority  for 
implementing  the  non  A'PDES  State 
program  regulations  is  section  405(f)  of 
the  CW.A.  Therefore,  what  may  or  may 
not  be  required  under  section  402(f)  of 
the  CWA  is  irrelevant,  since  this 
provision  implements  section  405(f),  not 
section  40210.  Unfortunately  the 
proposed  nile  may  have  been 
misleading  in  this  regard  because  it 
referred  to  section  402(d)(3),  (e),  or  (f)  of 
the  CWA.  This  was  inadvertent  and  the 
citatiuu  has  been  omitted  in  the  final 
rule  In  any  event.  EPA  is  in  fact 
establishing  by  regulation  the  category 
of  permits  for  which  it  may  waive 
review,  i.e.,  all  non-Class  I  facilities. 
What  may  be  addressed  in  the  MOA  is 
the  extent  to  which  EPA  will  actually 
exen^ise  its  waiver  Finally,  the  MOA. 
along  with  other  elements  of  the  State's 
program  submission,  is  siib)ecl  to  public 
notice  and  comment,  upon  initial 
program  approval  (see  §  501,31)  and 
whenever  a  State's  program  is  revised 
(see  §  .sol, 32(b))  (except  in  cases  of 
nonsubstantial  revisions), 


EPA  proposed  that  the  procedures  and 
requirements  in  {  123.44  governing  EPA 
review  of  State-issued  NPDES  permite 
(including  the  authority  to  object  to,  and. 
where  necessary,  veto  permits  that  are 
outside  the  guidelines  and  requirements 
of  the  CWA)  generally  apply  as  well  to 
permits  issued  under  State  programs 
approved  under  Part  501.  As  explained 
in  the  preamble  to  the  proposed  rule, 
based  on  past  experience  in  other 
programs,  EPA  believes  that  the  ability 
to  veto  State-issued  permits  which  do 
not  adequately  implement  Federal 
standards  is  an  important  tool  for 
effectively  assuring  that  State  programs 
implement  Federal  requirements.  This 
approach  is  also  consistent  with  the 
"NPDES  program  where  EFA  has 
authority  to  veto  State-issued  NPDES 
permits  that  are  not  in  accord  with  the 
guidelines  and  requirements  of  the  Act 
(including  those  implementing  sludge 
standards).  There  is  no  reason  why  the 
availability  of  a  veto  authority  should 
depend  on  whether  a  State  sludge 
program  is  approved  under  the  NPDES 
program  in  Part  123  or  separately  under 
Part  501.  Therefore,  the  final  rule  is  the 
same  as  the  proposed  rule. 

One  commenter  argued  that  without 
specific  authority  in  the  CWA.  EPA 
cannot  extend  its  existing  NPDES  veto 
authority  to  non-NPDES  permits.  As 
discussed  above.  EPA  is  not  relying  on 
an  expanded  interpretation  of  veto 
authority  over  State-issued  NPDES 
permits  in  section  402  as  the  basis  for 
asserting  similar  authority  over  non- 
NPDES  State-issued  permits  with 
inadequate  sludge  provisions.  Instead,  it 
rehes  on  the  authority  in  section  405(f) 
to  establish  State  program  requirements 
as  necessary  to  assure  compliance  with 
section  405  requirements  and  its  general 
rulemaking  authority  under  section 
501(a)  of  the  CWA.  The  authority  to 
review,  object  to,  and  veto  State-issued 
permits  is  a  reasonable  and  necessary 
means  to  assure  compliance  with  sludge 
standards  under  section  405. 

The  commenter  also  objected  to  the 
proposed  rule  because  it  provided  for  an 
EPA  veto  based  on  the  permit's  failure 
to  include  case-by-case  limits  necessary 
to  fulfill  the  statutorv  standard  in 
section  405(d)(4)  of  the  CWA  (i.e„  in  the 
absence  of  an  applicable  Part  503 
technical  standard,  conditions 
necessary  to  "protect  public  health  and 
the  environment  from  the  adverse 
effects  that  may  occur  from  toxic 
pollutants  in  sewage  sludge").  (Note: 
This  provision  appears  as  a  revision  to 
§  123.44(c)(e).  which  is  incorporated  by 
reference  into  §  501.14(b)(2)).  In  addition 
to  denying  that  EPA  has  veto  authority 
over  non-NPDES  permits,  that 
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commenter  argued  that  section  402 
limits  EPA's  veto  authority  to  instances 
where  the  State  issues  a  permit  that 
does  not  follow  the  guidelines  and 
requiiements  of  the  Act.  and  that 
guidelines  and  requirements  do  not 
include  unpublished,  ad  hoc 
determinations  of  EPA.  citing  in  support 
case  law  interpreting  section  402  of  the 
CWA  Moreover,  the  argument 
continues.  EPA's  authority  under  section 
405(d)(4)  expired  in  August  1988 

It  is  important  to  emphasize  thdt  F.P.^ 
expects  that  vetoes  based  on  the 
permit's  failure  to  include  conditions  "to 
protect  public  health  and  the 
environment  from  the  advci^e  effects 
that  may  occur  from  toxic  pollutants  in 
sewage  sludge"  would  be  extremelv 
rare.  Such  limits  rely  for  their 
development  on  the  permit  writer's 
"best  professional  judgment"  based  on 
the  facts  in  a  particular  case  and 
therefore  warrant  considerable 
deference.  However,  it  is  necessary  that 
EP.'^  have  the  authority,  in  egregious 
Cases,  to  veto  a  State-issued  permit 
when  it  fails  to  protect  pi;blu  hedlth  and 
the  environment. 

EPA  agrees  that  veto  authority  over 
State-issued  permits  cannot  be 
unlimited.  However,  it  disagrees  that  the 
proposed  njle  exceeds  EPA  s  authority 
under  the  CW.\.  "Guidelines  and 
Requirements  of  the  Act"  includes 
requirements  under  section  405!d!(4)  of 
the  Act.  Recently,  the  US.  Court  of 
•Appeals  for  the  DC.  Circuit  upheld  the 
N'PDES  veto  authontv  regulation  under 
these  criteria.  .XRUC'v  EPA.  859  F.2d 
156.  187.  28  FJ^C  1401.  1426  (DC  Cir. 
1988).  In  addition.  EPA  has  published  a 
guidance  document  called  the 
"Guidance  for  Wnting  Case-by-Case 
Permit  Requirements  for  Municipal 
Sewage  Sludge"  (USEPA.  Permits 
Division.  September  1988)  which 
explains  how  it  intends  section  405|d](41 
to  be  implemented.  Also,  as  explained  m 
section  V.E.  above.  EPA  interprets  the 
directive  to  take  appropriate  measures 
to  protect  public  health  and  the 
environment  under  section  405(d)(4| 
(including  the  authority  to  develop 
permit  conditions  on  a  case-by-case 
basis  and  to  veto  a  State-issued  permit 
that  does  not  adequately  protect  public 
health  and  the  environment)  as  a 
continuing  responsibility  that  applies  m 
the  absence  of  an  applicable  Part  5*13 
technical  regulation.  Therefore,  it 
disagrees  that  its  authonty  under 
section  405(d)(4)  expires  on  any  certain 
date,  regardless  of  when  applicable 
technical  standards  are  promulgated 

One  commenter  stated  that  EP.^ 
oversight  should  be  limited  to  POTWs 
and  should  consist  of  on-site  evaluation 


of  the  Slate's  program  for  purposes  of 

appr-ninK  the  program.  This  suggests 
that  EPA  oversight  of  individual  State 
permits  should  be  eliminated.  EPA 
disagrees  for  the  reasons  stated  above. 
This  does  not  mean  that  EPA  should  or 
Will  maintain  the  same  level  of  oversight 
after  pnig'^Hm  approval  regardless  of 
State  performance.  The  purpose  of 
F-P.^'s  oversight  is  to  assure  that  an 
approved  Slate  continues  to  administer 
a  program  that  adequately  implements 
Federal  standards  and  meets  minimum 
program  requirements.  As  with  program 
approval.  EI^A  cannot  determine  when 
less  oversight  might  be  warranted  on  an 
on-gomg  basis  m  the  absence  of 
information  about  the  State  s 
performance. 

One  commenter  said  that 
S  501  14(c)(2),  which  governs  EPA 
receipt  of  final  State  permits,  was 
inadequate  because  EP.A  must  routinely 
receive  copies  of  final  permits  so  that  it 
has  a  basis  for  determining  whether  to 
rescind  its  permit  waiver,  consistent 
with  the  current  MPDES  program 
requirements.  Section  S01.14(cl(21 
requires  States  to  send  EP.^  copies  of 
final  permits  (i.e..  permits  as  they  are 
finally  issued  after  the  public  and  EPA 
comment  periods)  for  all  Class  I 
facilities,  but  requires  submittal  of  final 
permits  for  non-Class  I  facilities  only 
upon  request  by  EVA  This  differs  from 
the  corresponding  N'PDES  provision 
which  requires  submittal  of  all  final 
permits.  In  Part  501.  EPA  limited  the 
routine  submission  of  final  permits  to 
Class  I  permits  to  reduce  the  paperwork 
burden  on  EP.A  and  the  States  and 
because,  as  a  practical  matter,  these  are 
the  only  permits  likely  to  be  reviewed  in 
any  detail.  Requiring  States  to  submit  all 
final  permits  therefore  does  not  serve 
any  significant  purpose  EPA  agrees  that 
routinely  receiving  all  final  permits 
would  provide  readily  available 
information  for  determining  whettier  to 
rescind  its  permit  review  waiver. 
However,  it  is  not  the  only  basis  for  this 
determination  and  State  permits  always 
remain  fully  accessible  to  EP.-\.  In  fact, 
nothing  in  the  final  rule  precludes  EPA 
from  requinng  routine  submission  of  all 
final  permits.  Whether  such  submission 
is  necessary  is  left  to  the  discretion  of 
the  Regional  .Administrator, 

Two  States  obiected  to  the  90-day 
penod  for  EPA  review  of  State  draft 
permits.  One  said  that  it  would  interfere 
with  a  State  requirement  that  permits  be 
issued  within  six  months  of  a  completed 
application,  further,  the  information 
could  be  outdated  by  the  time  of  permit 
issuance,  and  in  any  event.  EPA  could 
not  meaningfully  review  site-specific 
permits  without  site  inspection  and 


familiarity  with  the  permit  application. 
The  other  commenter  said  that  the  90- 
day  review  period  was  incompatible 
with  issuing  permits  for  land  application 
sites  which  are  numerous,  frequently  not 
identifiable  in  advance,  and  cannot  wait 
for  lengthy  periods  of  time.  This  State 
also  said  that  it  issued  new  permits 
every  year  and  therefore  a  90-day 
review  period  could  cripple  its 
permitting  program. 

Ninety  days  is  a  reasonable  time  for 
EPA  review.  It  should  be  noted  that  EPA 
may  waive  review  for  a  large  number  of 
permits.  In  some  cases.  States  may  have 
to  adjust  their  permitting  procedures  to 
accommodate  EPA  review.  Generally, 
however,  the  90-day  review  period 
should  not  interfere  with  the 
commenter's  six-month  requirement 
except  where  there  is  a  problem  with 
the  permits.  EPA  should  have  sufficient 
information  to  determine  whether  or  not 
the  permit  is  within  the  guidelines  and 
requirements  of  the  Act  since  the  basis 
for  permit  limits  should  be  explained  in 
the  fact  sheet. 

The  requirements  for  EPA  review  of 
individual  permits  assume  that  permits 
are  reissued  every  five  years.  States 
which  choose  to  reissue  permits  more 
frequently  will  have  to  decide  whether 
such  frequent  reissuance  is  desirable  in 
light  of  the  90-day  EPA  review  period.  In 
addition,  as  explained  elsewhere,  EPA 
has  provided  alternate  procedures  for 
covering  individual  land  application 
sites  that  do  not  require  issuance  of 
separate  permits  for  each  land 
application  site  when  the  generator's 
permit  includes  an  approved  land 
application  program.  This  should 
significantly  reduce  the  number  of 
permits  (eg.,  site  permits)  which  must 
be  submitted  to  EPA  for  the  90-day 
review  period  and  consequently 
minimize  the  concerns  raised  by  the 
commenter. 

6  Permitting  Requirements  and 
Procedures  (Section  501.15) 

General  This  section  was  added  to 
the  proposed  Part  501  in  the  March  1988 
proposal  in  response  to  the  1987 
amendments  to  the  Clean  Water  Act, 
which  required  a  permit  program  as  the 
primary  mechanism  for  implementing 
the  technical  standards  for  sludge  use 
and  disposal. 

In  developing  the  regulations  to 
implement  this  requirement,  the  NPDES 
permitting  program  was  used  as  the 
basis  for  the  specific  provisions 
proposed  in  Part  501.  The  proposal  set 
forth  the  specific  requirements  for 
ensuring  effective  permitting  programs 
and  was  divided  into  four  principal 
subsections.  Paragraph  (a)  specified 
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general  requirements  the  State  must  be 
able  to  implement  and  standards  for 
program  implementation.  Paragraph  (b) 
listed  boilerplate  provisions  which  all 
permits  must  contain.  Paragraph  (c) 
contained  provisions  for  permit  actions 
such  as  transfers,  modification, 
revocation  and  reissuance,  and 
termination.  Paragraph  (d)  contained 
procedures  for  permit  issuance.  In 
addition,  paragraph  (e)  listed  optional 
program  provisions. 

Overall,  the  final  rule  is  substantially 
the  same  as  the  proposed  rule.  The 
section  has  been  slightly  reorganized, 
however,  by  creating  a  new  paragraph 
(f)  at  the  end  of  this  section  which  now 
contains  the  conflict-of-interest  standard 
for  State  permitting  boards 
(§  501.15(a)(7)  in  the  March  1988 
proposal).  Most  of  the  provisions  in  this 
section  have  counterparts  in  the 
revisions  to  Parts  122  and  124,  also 
promulgated  today,  and  have  been 
discussed  in  the  context  of  those 
revisions.  Discussion  of  those  provisions 
will  not  be  repeated  in  this  part  of  the 
preamble.  The  provisions  not  already 
discussed  elsewhere  in  the  preamble  are 
addressed  below. 

Public  access  to  information.  Section 
501.15(a)(1)  deals  with  confidentiality  of 
information  and  requires  the  State  to 
deny  claims  of  confidentiality  for:  (1) 
The  name  and  address  of  the  permittee, 
and  (2)  permits,  permit  applications  and 
effluent  data.  The  State  may  protect 
other  information  claimed  as 
confidential.  This  proposal  is  consistent 
with  the  confidentiality  rules  in  the 
NPDES  program  (§  122.7),  which  are 
mandated  by  sections  308  and  402(j)  of 
the  Clean  Water  Act.  The  final  rule  is 
the  same  as  the  proposed  rule. 

EPA  received  only  one  comment  on 
this  section.  The  commenter  generally 
requested  that  the  regulations  ensure 
that  citizens  have  access  to  public 
records  and  the  "standard  be  rigid  and 
not  subject  to  State  or  local 
interpretation  *  *  V"  As  a  preface  to  this 
comment,  the  commenter  reported 
difficulty  with  obtaining  records  directly 
from  the  regulated  party  and  being  told 
by  a  State  agency  that  it  would  be 
charged  for  the  actual  cost  of  obtaining 
requested  public  records. 

Today's  final  rule  balances  the  public 
interest  in  access  to  information  and  the 
permittee's  interest  in  confidentiality.  It 
does  not  require  a  permittee  to  respond 
directly  to  public  requests  for 
information,  but  instead  requires  the 
permittee  to  submit  necessary 
information  to  the  permitting  authority. 
This  permitting  authority  must  make  the 
information  listed  in  §  501.15(a)(1) 
available  to  the  public.  States  are  not 
precluded  from  charging  "actual  costs" 


for  providing  copies  of  public  records. 
EP.A  believes  this  is  a  reasonable 
requirement.  (In  fact.  EPA's  own  rules 
regarding  public  access  to  information 
allow  the  Agency  to  charge  "reasonable 
fees'  See  40  CFR  Part  2.) 

Permit  application  information. 
Section  5m.15(a)(21  lists  the  information 
States  must  be  able  to  obtain  from  a 
permit  applicant.  These  information 
requirements  have  undergone  changes 
from  the  proposal  which  are  explained 
in  the  discussion  about  revisions  to 
§  122.21.  the  NPDES  permit  application 
section  In  addition,  also  as  explained  in 
that  discussion,  a  new  paragraph  has 
been  added  to  Part  .501  (§  !kn  15(d)(1))  to 
specify  when  permit  applications  must 
be  submitted. 

Paragraphs  (a)(3)  and  (a)(4)  in  the 
proposed  rule  addressed  retention  of 
permit  application  data  and  who  m.ust 
sign  permit  applications  The  final  rule 
on  signatory  requirements  is  the  same  as 
the  proposed  rule,  since  the  Agency 
received  no  comments  on  this  issue. 

The  final  rule  concerning  record 
retention  (paragraph  {a)(3ri  requires  that 
records  be  retained  five  years  rather 
than  three  years  as  proposed  The 
Agency  had  proposed  that  monitoring 
and  application  information  must  be 
retained  for  three  years  by  permit 
holders  and  sought  comment  on  whether 
permit  holders  should  be  required  to 
retain  records  for  five  years  to  coincide 
with  the  term  of  the  permit.  Nine  State 
agencies,  one  POTW.  one  industry  trade 
association,  one  environmental  group 
and  one  member  of  the  public  provided 
comments.  Five  commenters 
recommended  that  EPA  require  that 
records  be  retained  for  three  years.  They 
counseled  that  three  years  was 
adequate,  appropriate  and  consistent 
with  other  Federal  environmental 
programs  such  as  NPDES  and  RCRA. 
and  that  there  would  be  no  advantage  to 
a  five-year  term  as  regulators  can 
require  that  records  be  kept  longer  than 
three  years  when  needed  for  an 
enforcement  action.  One  noted  that 
while  permit  holders  should  be  required 
to  retain  records  for  only  three  years. 
States  should  keep  records  for  a  longer 
period. 

Eight  commenters  supported  requiring 
that  permit  holders  retain  records  for 
five  years  or  for  a  longer  period  One 
commenter  noted  that  a  five->ear  period 
would  be  consistent  with  the  Federal 
statute  of  limitations  for  Clean  Water 
Act  violations.  Several  commenters 
recommended  that  records  of  sludge 
loading  rates  at  land  application  sites 
and  of  sludge  quality  analyses  for 
sludges  reused  at  these  sites  should  be 
kept  indefinitely.  One  commenter 
recommended  that,  at  a  minimum. 


records  should  be  retained  for  the  life  of 
the  facility.  One  commenter  noted  that 
POTWs  must  have  records  to  document 
any  potential  limitations  or  liabilities  for 
their  past  present,  and  future  sludge 
management  programs. 

After  considering  these  comments. 
EPA  has  decided  to  require  that  permit 
holders  retain  records  for  a  period  of 
five  years,  or  longer  where  required  by 
the  Part  503  technical  regulations.  EPA 
chose  to  require  a  five-year  period 
because  the  Federal  statute  of 
limitations  for  CWA  violations  is  five 
years. 

Note:  Record*  may  not  be  destroyed  during 
an  enforceraent  action. 

A  five-year  period  also  coincides  with 
the  maximum  permit  term  and  ensures 
that  all  records  will  be  available  when 
the  application  for  a  new  permit  is 
submitted  and  reviewed.  EPA 
recognizes  that  a  five-year  record 
retention  period  is  longer  than  is 
currently  required  for  NPDES  and  RCRA 
recordkeeping;  nevertheless,  the  Agency 
finds  the  arguments  for  a  five-year 
period  in  the  case  of  regulating  sewage 
sludge  to  be  compelling.  (For  this  reason 
also,  today's  final  rule  revises 
S  122.21(p)  to  specify  that  sludge 
application  data  must  be  retained  five 
years  or  longer  if  required  by  Part  503.) 
In  many  cases,  permittees  may  have 
cumulative  limits  in  their  permits,  so 
that  it  will  be  important  to  track  sludge 
information  over  longer  periods  of  lime. 
The  Agency  considered  the  additional 
burden  the  five-year  retention  time 
might  impose  on  permittees,  but 
determined  that  this  burden  would  be 
less  than  other  alternatives,  such  as 
requiring  the  permittee  to  summarize 
and  "rollover"  information  every  three 
years,  which  would  be  necessary  if 
permittees  were  required  to  retain 
records  for  only  three  years.  Tying  the 
record  retention  time  to  the  permit  term 
facilitates  the  carryover  of  this 
information  on  cimiulative  loadings  from 
permit  to  permit,  easing  the  burden  for 
both  permittees  and  permitting 
authorities. 

While  EPA  will  not  set  such  a 
requirement  in  today's  rule,  as  a  matter 
of  guidance,  the  Agency  believes  that  it 
is  prudent  for  States  to  require  that 
permit  holders  retain  records  of 
cumulative  heavy  metal  loadings  to  land 
application  sites  longer  than  five  years. 
Records  of  heavy  metal  loadings  should 
be  retained  as  these  compounds  tend  to 
accumulate  at  sites  with  little 
diminution  over  time.  In  contrast, 
organic  pollutants  tend  to  break  down 
due  to  microbial  action  and  exposure  to 
climate.  The  proposed  Part  503 
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regalia tions  will  include  limits  based  on 
(  umulative  hcnv7  metal  loadings  Thus. 


l_    ._   1-, 


and  procedures  could  not  interfere  with 
the  State's  ability  to  require  compliance 
r».-'»K  tKp  P>irt  ,vn  technical  standards  by 


reporting).  However,  as  explained  in  the 
discussion  about  users  and  disposers 
above  in  section  V.D.3  of  this  preamble, 
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determines  that  additional  or  mere 
frequent  monitoring  is  needed, 


to  the  omission  of  this  sentence  in  the 
Part  501  counterpart  on  the  grounds  that 


final  rule  clarify  that  providing  lot 
automatic  transfers  is  discretionarv . 
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regulations  will  include  limits  based  on 
cumulative  hcnv7  metal  loadings.  Thus. 
Hiere  needs  to  be  a  way  to  ensure  that 
tnese  loadings  are  net  exceeded  beyond 
a  f-.'.e-year  timeframe.  This  may  be 
dccomplished  by  hav.ng  the  perT.i'tee  or 
the  State  retain  the  records.  An 
alternative  approach  would  be  to 
require  that  a  sumir.dry  of  heavy  metal 
loadings  to  land  application  sites  be 
p'-ppared  every  five  years  and  signatures 
attached  attesting  to  the  accuracy  of  the 
information.  The  sum.T.a.'7  could  be 
retained  for  five  years,  revised  bffore 
the  next  round  of  records  for  land 
application  sites  is  disposed,  and  the 
new  summary  retained,  Another  option 
might  be  'o  take  soil  samples.  The 
choice  18  up  to  the  St.ite  In  the  program 
description,  'he  State  must  describe  how 
It  plans  to  ensure  that  metals  are  not 
being  applied  to  Lhe  land  m  excess  of 
the  requirements 

Pern^it  duration.  Under  'he  p^oposfd 
§  501  15(a)(5),  sludge  permits  could  be 
issued  for  a  term  of  up  to  five  years.  The 
pream.ble  discussion  to  the  proposed 
rule  explained  that  because  many  of  the 
requ.rem.cnts  will  be  new.  a  longer 
permit  term  would  be  inappropriate.  The 
State  may.  of  course  write  permits  for  a 
shorter  term 

Two  States  and  one  POT\V 
questioned  the  need  to  limit  permits  to 
five  years.  One  State  noted  that  the  Act 
does  not  limit  the  permit  term.  Another 
said  that  a  five-year  term  would  conflict 
with  the  Paperwork  Reduction  Act. 
Comments  suggested  that  ten  year 
permits  are  used  in  at  least  two  States. 
.As  explained  in  the  preamble,  many 
of  the  requirements  m  the  permits  will 
be  new  Tht-refore,  it  Is  im.portant  »o 
periodically  review  the  permi'.  Five 
vears  is  a  reasonable  term  and  is 
consistent  wth  the  n.aximum  term  for 
NPDES  permits.  Nothing  in  the 
Pape.'-work  Reduction  Act  governs 
permit  duration  and  therefore  fixing  a 
permit  term  m  toda\  s  regulation  does 
not  conflict  with  that  statute. 

Many  of  the  com.menters'  concerns 
may  reflect  a  misunderstanding  of  who 
will  be  required  to  obtain  permi's. 
Today  s  rule  would  require  maxim.um 
five  year  perm.it  term.s  only  for  facilities 
required  to  have  permus  under  federal 
law.  I.e.,  tren'ment  works  for  whom  Part 
303  standards  have  been  promulgated. 
The  five-year  limit  would  not 
necessarily  apply,  however,  to  State- 
issued  permiits  required  under  Sta'c  law 
for  mdividual  land  application  sites  or 
sludge  treatment  processes  Where 
States  use  permits  that  are  not 
mandated  by  the  CWA  or  this  Part,  they 
may  set  permit  terms  they  deem 
appropriate  The  only  requ.rement 
would  be  thfat  the  permit  requirements 


and  procedures  could  not  interfere  with 
•he  State's  ability  to  require  compliance 
with  the  Part  bOi  technical  standards  by 
the  statutory  deadline. 

Compliance  schedules  Paragraph 
(a)(6)  provides  that  schedules  of 
compliance  may  be  used  |but  are  by  no 
means  mandatory  I.  except  that  a  State 
may  net  issue  a  permit  with  a 
compliance  sche<Jule  which  goes  beyond 
the  statutory  deadline.  CVV.^  section  405 
mandates  that  compliance  with  the  Part 
503  technical  standards  be  achieved  by 
one  year  frtim  the  date  of  their 
promulgation,  except  where  the 
standards  would  require  major 
construction,  in  which  case  the 
permittee  has  up  to  two  years  to  achieve 
compliance.  Where  a  compliance 
schedule  goes  beyond  one  year,  this 
section  would  require  interim 
requirem.ents  and  reporting  to  ensure 
that  the  permittee  is  on  schedule. 

Given  the  relatively  tight  statutory 
deadlines  (even  assuming  the  technical 
regulations  require  major  construction). 
some  conimenters  questioned  the  utility 
of  compliance  schedules.  Obviously. 
compliance  schedules  in  permits  will 
have  a  more  limited  application  in  the 
sludge  program  than  has  been  the  case 
in  the  NPDf-.S  and  other  programs 
However,  EPA  believes  the  prudent 
course  is  to  provide  for  compliance 
schedules  in  the  regulations  now,  rather 
than  wait  until  their  need  appears  more 
widespread. 

Permit  conditions.  Section  501.15(b)  is 
the  second  principal  subsection,  and 
sets  forth  the  permit  conditions  all  State 
permits  would  need  to  contain  in  order 
for  the  program  to  be  approvable.  These 
provisions  are  important  because  they 
put  the  permittee  on  notice  as  to  the 
applicability  of  Clean  Water  Act 
provisions,  and  identify  the  effect  of  the 
permit  with  regard  to  compliance  and 
non-compliance  with  the  Clean  Water 
Act  for  enforcement  purposes. 

The  first  paragraph  of  I  501  15tb) 
requires  that  the  permit  include 
requirements  (which  may  vary  from 
permittee  to  permittee  and  therefore 
need  to  be  deve!of)ed  individually  for 
each  permit)  necessary  to  comply  with 
the  Part  503  sludge  standards  and 
generally  the  requirement  in  CWA 
section  405(d)  to  protect  public  health 
and  the  environment.  This  includes 
requirements  as  to  sludge  quality, 
monitoring  frequency  management 
practices,  etc 

The  final  rule  has  been  changed  from 
the  proposed  rule  to  specify  that  permits 
for  POTWs  and  other  generators 
required  to  obtain  a  permit  under 
secbon  403(fl  must  contain  conditions 
addressing  at  least  sludge  quality  and 
related  conditions  (monitoring  and 


reporting).  However,  as  explained  in  the 
discussion  about  users  and  disposers 
above  in  section  V.D.3  of  this  preamble, 
the  generator's  permit  need  not  contain 
Part  503  technical  standards  apphcable 
to  its  sludge  use  or  disposal  option  that 
address  site  hmitations  if  those 
limitations  have  been  included  in  a 
permit  issued  to  the  site  owner  or 
operator. 

Paragraph  (b)  also  requires  that  States 
be  able  to  include  a  number  of 
"boilerplate"  permit  conditions  in 
permits.  Several  of  these  relate  to  the 
permittee's  liability  under  the  Clean 
Water  Act  for  sludge  use  and  disposal 
activities.  These  include  provisions 
specifying  that:  The  permittee  mu,'  t 
comply  with  all  conditions,  and  that 
noncompliance  with  any  of  the  permit 
conditions  constitutes  a  violation  of  the 
Clean  Water  Act;  the  permittee  must 
comply  with  the  Part  503  technical 
standards,  even  if  the  permit  has  not 
been  modified  to  incorporate  them  (see 
also  discussion  above  concerning 
"permit  as  a  shield,"  revisions  to  Part 
122  regulations,  and  paragraph  (13)  of 
this  section);  and  informing  the 
permittee  of  the  civil  and  criminal 
penalties  in  the  Clean  Water  Act  for 
permit  violations  and  noncompliance 
with  section  405. 

This  section  also  contains  several 
other  boilerplate  permit  conditions 
vshich  a  State  must  be  able  to  include  in 
permits  issued  under  the  approved 
program.  These  permit  conditions 
specify  that;  It  is  not  a  defense  in  cases 
of  noncompliance  to  claim  that  it  would 
have  been  necessary  to  halt  or  reduce 
the  permitted  activity  in  order  to  comply 
(paragraph  (4));  the  permittee  must  take 
all  reasonable  steps  to  prevent  sludge 
use  or  disposal  in  violation  of  the  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  health  or  the 
environment  (paragraph  (5));  the 
permittee  must  at  all  limes  properly 
operate  and  maintain  facilities  and 
systems  [paragraph  (6));  the  permit  may 
be  modified,  revoked  and  reissued,  or 
terminated  for  cause  (paragraph  (7));  the 
Director  may  request  information  to 
determine  compliance,  or  whether  cause 
exists  to  m.odify  or  terminate  the  permit, 
and  the  permittee  has  an  obligation  to 
furnish  such  information  within  a 
reasonable  time  (paragraph  (8));  the 
permittee  must  allow  the  Director  or  an 
authorized  representative  to  enter  onto 
the  premises,  inspect  the  facility,  have 
access  to  records  and  conduct  sampling 
(paragraph  (9));  the  permittee  must 
monitor  and  report  monitoring  data  no 
less  frequently  than  once  a  year  or  more 
frequently  as  specified  by  the  Part  503 
standards  or  where  the  permit  writer 
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determines  that  additional  or  mere 
frequent  monitoring  is  needed, 
monitoring  must  be  representative  of  the 
monitored  activity,  parameters  for 
monitored  information  will  be  set  forth 
in  the  permit,  monitoring  must  be 
conducted  in  accordance  with 
procedures  established  under  40  CFR 
Part  136  or  part  503  unless  others  have 
been  specified  in  the  permit,  and  anyone 
who  falsifies,  tampers  with  or  knowingly 
renders  inaccurate  any  monitoring 
device  or  method  or  makes  a  false 
statement  or  representation  is  subject  to 
Clean  Water  Act  criminal  penalties 
(paragraph  (10));  the  signatory 
requirements  in  40  CFR  122.22  must  be 
followed  (paragraph  (11));  the  permittee 
must  give  advance  notice  to  the  Director 
of  any  planned  changes  in  the  sludge 
disposal  practices  or  facilities  that  may 
justify  the  application  of  different  permit 
conditions,  or  which  may  result  in 
noncompliance  with  the  permit,  must 
also  report  all  instances  of 
noncompliance,  and  notify  the  Director 
before  transferring  the  permit 
(paragraph  (12));  and  a  reopener  clause, 
to  provide  for  permit  modification  or 
revocation  and  reissuance  where  more 
stringent  technical  standards  than  are 
currently  in  the  permit  are  promulgated 
(paragraph  (13)). 

In  most  cases,  these  boilerplate 
provisions  are  the  same  as  the  proposed 
rule.  Several  of  the  provisions  generated 
comments  which  have  been  addressed 
in  the  discussion  of  the  final  revisions  to 
Part  122.  Only  three  changes  have  been 
made  to  the  final  rule.  The  first,  a  minor 
change  discussed  earlier,  involves 
specifying  in  paragraph  (10)  that  the 
permit  must  include  any  monitoring 
requirements  (including  frequency 
requirements)  necessary  to  implement 
Part  503  technical  standards.  The 
second  involves  adding  a  required 
boilerplate  condition  based  on  40  CFR 
122.41(b)  that  notifies  the  permittee  of  its 
duty  to  reapply  for  a  new  permit  if  it 
plans  to  continue  the  permitted  activity 
beyond  the  expiration  date  of  its  current 
permit.  (The  reason  for  this  change  is 
explained  in  the  Part  122  discussion 
above  in  section  V.F.) 

The  third  change  involves 
§  501.15(b)(6)  which  establishes  the  duty 
of  proper  operation  and  maintenance. 
The  proposed  rule  was  taken  directly 
from  §  122.41(e),  except  that  it  did  not 
include  the  last  sentence  to  the 
paragraph  which  states;  "This  provision 
requires  the  operation  of  back-up  or 
auxiliary  facilities  or  similar  systems 
which  are  installed  by  the  permittee 
only  when  the  operation  is  necessary  to 
achieve  comphance  with  the  conditions 
of  the  permit."  One  commenter  objected 


to  the  omission  of  this  sentence  in  the 
Part  501  counterpart  on  the  grounds  that 
the  sentence  resulted  from  a  successful 
industry  challenge  to  the  NPDES 
regulations  and  that  it  was  equally 
applicable  to  the  sludge  situation. 

EPA's  authority  for  promulgating 
today's  regulation  is  different  from  its 
authority  to  promulgate  NPDES 
regulations.  Therefore.  F.PA  disagrees 
that  any  litigation  or  other  action 
affecting  the  NPDES  regulations  would 
necessarily  affect  a  comparable  sludge 
regulation.  Nonetheless,  EPA  agrees  that 
the  sentence  omitted  from  the  proposed 
J  501 15(b)(6)  has  validity  in  the  sludge 
program  and  thf?refore  has  included  it  in 
the  final  rule.  This  sentence  clarifies 
that  back-up  equipment  or  facilities  are 
not  required  as  a  matter  of  course: 
instead,  they  are  required  only  when 
necessary  to  maintain  compliance  with 
the  permit.  One  situation  might  be 
where  regular  dowmtime  for  a  particular 
process  or  piece  of  equipment  can  be 
reasonably  anticipated  and  stopping 
operations  is  not  a  feasible  alternative 
for  maintaining  compliance  (e.g..  back- 
up dewatenng  equipment  might  be 
necessary  if  all  of  the  POTW's  sludge  is 
disposed  of  at  a  co-disposal  landfill  that 
does  not  accept  materials  containing 
free  liquids).  This  provision  does  not 
require  that  permittees  develop 
contingency  plans  (as  the  1986  proposal 
would  have  required).  Whether 
contingency  plans  are  needed  must  be 
determined  on  a  case-by-case  basis. 

It  is  important  to  note  that  this 
paragraph  states  a  general  duty  of  all 
permittees.  It  would  not  supersede  or 
otherwise  affpc  t  a  specific  Part  503 
requirement  addressing  operation  and 
maintenance  requirements.  It  also 
includes  a  duty  to  operate  and  maintain 
adequate  laboratory  controls  and 
appropriate  quality  assurance  (QA/QC) 
procedures.  Thus,  permittees  should 
keep  records  of  QA/QC  results. 

Perm!  actions.  Section  501.15(c) 
discusses  procedures  for  permit  actions. 
This  covers  permit  transfers,  permit 
modification,  permit  termination,  and 
perm.it  issuance. 

Paragraph  (1)  addresses  permit 
transfers,  and  sets  out  procedures  for 
automatic  transfer  so  that  permit 
modification  or  revocation  and 
reissuance  can  be  avoided  in  some 
instances.  One  commenter  said  that  the 
automatic  transfer  provision  should  be 
deleted  because  decisions  about  permit 
transfers  may  involve  several  factors 
(e.g.,  bonding,  compliance  issues).  Under 
today's  final  rule,  a  State  need  not  adopt 
the  automatic  transfer  provision  as  part 
of  the  their  program  in  order  to  obtain 
EPA  approval.  Editorial  changes  to  the 


final  rule  clarify  that  providing  lor 
automatic  transfers  is  discretionary . 
States  may  always  choose  to  omit 
required  provisions  if  the  result  is  a 
more  stringent  requirement.  (States  most 
be  able  to  prohibit  transfers  without 
prior  notice,  however.)  Even  under  the 
automatic  transfer  provision,  the  State 
Director  can  prevent  an  automatic 
transfer  simply  by  notifying  the  current 
permittee  that  he  or  she  intends  to 
modify  or  revoke  and  reissue  the  permit. 

Paragraph  (2)  discusses  permit 
modification,  and  revocation  and 
reissuance.  When  permits  are  modified, 
only  the  provisions  subject  to  the 
modification  are  reopened.  Permits  may 
be  modified  only  for  cause  as  defined  in 
(2){ii).  For  example,  the  promulgation  of 
new  technical  sludge  standards  by  EPA 
would  be  cause  for  modifying  the 
permit.  Permit  revocation  and 
reissuance  is  more  severe:  the  entire 
permit  is  reopened  and  subject  to 
revision  and  the  permit  reissued  for  a 
new  term.  Revocation  and  reissuance 
can  only  be  done  in  three  circumstances: 

(1)  cause  exists  for  termination,  but  the 
Director  decides  to  revoke  and  reissue; 

(2)  cause  exists  for  modification  only, 
but  the  permittee  agrees  to  revocation 
and  reissuance;  or  (3)  the  Director  has 
received  notice  of  a  proposed  permit 
transfer  under  §  501.15(b)(12)(iii).  (A 
permit  may  also  be  modified  to  reflect  a 
transfer.) 

This  paragraph  is  the  same  in  the  final 
rule  as  it  was  in  the  proposed.  Most 
comments  addressing  permissible 
causes  for  modifying  a  permit  centered 
on  the  promulgation  of  applicable  Part 
503  standards  during  a  permit  term.  This 
issue,  as  well  as  other  comments  on  the 
causes  for  modifying  a  permit,  are 
discussed  in  detail  in  section  V.F.2 
above.  As  explained  in  that  discussion, 
the  final  rule  contains  a  new  cause  for 
modification  to  approve  land 
applications  plans. 

The  most  severe  permit  action, 
termination  of  the  permit,  is  described  in 
paragraph  (3).  Permits  can  be  terminated 
(or  permit  renewal  applications  denied) 
for  four  reasons:  (1)  Noncompliance;  (2) 
permittee's  failure  to  disclose  all 
relevant  facts;  (3)  the  permitted  activity 
endangers  health  or  the  environment 
and  can  be  adequately  regulated  only  by 
modifying  or  terminating  the  permit;  and 
(4)  a  change  in  condition  that  requires 
either  reduction  or  elimination  of  the 
permitted  activity.  EPA  received  no 
significant  comments  on  this  provision 
and  accordingly  is  promulgating  a  final 
rule  that  is  the  same  as  the  proposed 
rule. 

Permit  issuance  procedures. 
Subsection  501.15(d)  describes  the 
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permit  issuance  procedures  that  the 
State  would  need  the  authonty  to 
administer.  In  addition  to  typical 
procedures  for  licensing  type  actions, 
this  section  sets  forth  minimum 
provisions  to  ensure  adequate  public 
participation  The  State  may  of  course 
provide  for  more  extensive  public 
involvement,  e.g..  by  providing  lengthier 
public  comment  periods,  requinng  more 
public  heanngs,  having  more  extensivf 
public  notice,  etc. 

One  commenter  said  generally  that 
the  permit  procedures  in  5  SOllSid] 
were  too  cumbersome  and  tim.e- 
consuming  for  "simple  permits"  such  as 
for  the  transport  of  sludge  from  one 
plant  to  another  for  further  processing. 
This  comment  reflects  a 
misunderstanding  about  when  a  permit 
IS  required  under  Part  501  Separate 
permits  are  nut  needed  each  time  sludge 
is  transported.  Permits  issued  to 
treatment  works  may  be  effective  for  up 
to  five  years  and  should 
comprehensively  address  the  treatment 
works'  method(s)  of  sludge  use  and 
disposal  during  that  period.  Part  503 
does  not  propose  to  regulate  the 
transportation  of  sludge.  Whether 
conditions  are  needed  in  the  permit  to 
address  sludge  transportation  would 
thus  be  deeded  on  a  case-by-case  basis 
as  necessan,  to  protect  public  health 
and  the  environment.  In  this  event,  the 
conditions  would  be  included  in  the 
permit  at  the  time  of  issuance.  Permit 
modificaticris  would  be  necessary. 
however,  if  the  permittee  wants  to  use  a 
sludge  use  or  disposal  method  not 
addressed  in  the  permit  or  to 
incorporate  applicable  Part  503 
standards  prijnr,;ljjated  after  issuance  of 
the  permit. 

The  first  paragraph  describes 
minimum  application  procedures  and 
provides  tha*  the  State  Agency  must  not 
commence  processing  a  perrrat  until  the 
applicant  has  fully  satisfied  the 
application  requirements  discussed  in 
§  501.15{a)(21,  It  differs  from  the 
proposed  rai-j  in  one  important  respect. 
The  subparai^raph  describing  when 
persons  sub|ei,t  to  the  permitting 
requirement  under  section  405(f)  (i.e., 
treatment  works  treating  domestic 
sewage)  m.ust  be  required  to  submit 
their  apphch'ions  has  boen  expanded  to 
address  POTVVs  and  pnvately-owned 
sewage  treatm.ent  works  sepcirately. 
consistent  with  changes  made  to  40  CFR 
122,21.  explained  in  section  V.F.2  above. 
(Note;  Part  5<)1  does  not  address 
"sludge-only  fdcuities"  separately  as 
does  Part  122    Sludge-only  facilities"  by 
definition  only  exist  when  EP.'\  is  the 
permit-iss'i.ng  authority.]  The  effect  of 
this  change  is  to  clarify  that  permit 


applications,  and  hence  permits. 
generally  are  not  required  for  non- 
POTVVs  until  promulgation  of  a  Part  503 
standard  applicable  to  their  sludge  or 
sludge  use  or  disposal  prHCtice. 

Section  501,15(d)(2i  sets  forth 
procedures  for  permit  modification, 
revocation  and  reissuance,  and 
termination.  Interested  persons  may 
pet'tion  the  Director  tu  take  such  action 
by  written  request,  or  he  may  do  so  on 
his  own  initiative,  provided  that  one  of 
the  reasons  specified  in  §  501, 15(c) 
exists.  No  comments  addressed  these 
procedures.  The  final  rule  is  the  same  as 
the  proposed  rule. 

Paragraph  (3)  requires  draft  permits  to 
be  prepared  where  the  Director 
tentatively  decides  to  issue  the  permit, 
and  whenever  the  permit  is  modified, 
revoked  and  reissued,  or  terminated.  A 
draft  permit  must  include  all  of  the 
conditions  required  to  be  m  the  permit 
under  the  provisions  of  §  501.15  (which 
includes  conditions  required  for 
compliance  with  Part  503),  Today's  final 
rule  en  when  draft  permits  must  be 
prepared  is  the  same  as  the  proposed 
rule.  Additional  revisions  to  this 
paragraph  for  land  application  plans  are 
discussed  m  section  V.F.2  above 

One  State  susjRested  that  draft  permits 
be  required  only  when  public  hearings 
are  held  and  also  expressed  the  view 
that  draft  permits  are  generally 
unnecessary  and  cause  delays.  F.PA 
disagrees.  Draft  permits  inform 
interested  persons  (including  the  permit 
applicant)  about  what  the  permitting 
authority  proposed  to  require  of  the 
penr.ittee  during  the  term  of  the  permit 
and  thus  provide  the  basis  for  comments 
on  the  permits  (and  for  dctei mining 
whether  to  request  a  pul»iic  hearing). 
This  allows  potential  problems  with  the 
permit  to  be  identified  and,  if 
appropriate,  resolved  before  final 
issuance.  Draft  permits  are  a  key 
element  of  the  permitting  issuance 
process.  The  importance  of  this  process 
is  explained  in  the  more  detail  above  in 
section  V.G.2. 

Paragraph  (4)  discusses  fact  sheets. 
Under  today's  final  rule.  State  programs 
must  prepare  a  fact  sheet  for  permits 
issued  to  any  "Class  I  Sludge 
Management  Facility,"  or  when  the 
permit  contains  conditions  developed  on 
a  casc-by-cdse  basis  to  protect  public 
health  and  the  environment.  The 
purpose  of  the  fact  sheet  is  to  explain 
the  basis  for  any  permit  condition  and 
thus  allow  meaningful  public  comments 
on  the  draft  permit.  Accordingly,  the  fact 
sheet  IS  required  to  set  out  the 
significant  factual,  legal. 
methodological,  and  policy  questions 
considered  in  preparing  the  draft  permit. 


including  a  brief  description  of  the 
facility  and  the  use  and  disposal 
practices,  and  an  explanation  of  how  the 
limits  and  conditions  for  sludge  use  and 
disposal  were  derived.  Fact  sheets  also 
must  be  prepared  whenever  a  permit 
includes  a  land  application  plan,  and 
must  explain  how  each  required  element 
of  the  land  application  plan  is 
addressed. 

The  requirements  governing  fact 
sheets  in  this  section  are  the  same 
requirements  apphcable  to  fact  sheets  in 
the  NPDES  program.  Changes  in  the  fact 
sheet  requirements  made  in  response  to 
comments  on  the  proposed  rule  are 
explained  in  the  discussion  of  revisions 
to  Part  124  in  section  V.G.2  above. 

Public  notice  and  comment 
procedures  are  the  subject  of  paragraph 
(5).  Under  today's  final  rule,  the  State 
program  must  require  that  the  Director 
give  public  notice  of  the  draft  permit  and 
if  a  public  hearing  has  been  scheduled. 
The  public  notice  must  identify  the 
name  and  address  of  the  processing 
office,  the  name  and  address  of  the 
applicant,  a  brief  description  of  the 
activity  described  in  the  permit 
application  (e.g..  sludge  incineration), 
whether  the  permit  includes  a  land 
application  plan,  and  a  description  of 
the  procedures  for  submitting  comments. 
The  notice  must  provide  for  no  less  than 
a  30-day  comment  period  during  which 
any  interested  person  may  submit 
written  com^ments  and  request  a  public 
hearing.  Where  the  notice  is  for  a  public 
hearing,  the  notice  must  designate  the 
date,  tim.e,  and  place  of  the  hearing,  and 
specify  its  nature  and  purpose. 

One  State,  commenting  generally  on 
the  public  notice  procedures,  urged  EPA 
to  reconsider  requiring  these  procedures 
for  all  States,  even  though  its  State 
already  had  pubhc  notice  procedures 
comparable  to  those  in  the  proposed 
rule.  This  commenter  explained  that,  in 
the  State's  experience,  responding  to 
public  comments  demanded  a  great  deal 
of  time  and  effort  on  the  part  of  the 
technical  staff  In  a  related  vein,  another 
commenter  remarked  that  in  its 
experience  public  participation  resulted 
in  decisions  not  to  issue  permits  because 
of  public  misperceptions  about  sludge. 
EPA  recognizes  that  public  participation 
may  place  additional  demands  on  State 
programs.  Some  of  this  demand  may 
result  from  public  misunderstanding. 
However,  encouraging  public 
participation  in  permit  and  enforcement 
actions  is  an  important  goal  of  the 
CWA.  EPA  views  public  involvement  as 
supportive  of  implementing  the 
requirements  and  goals  of  the  CWA. 
While  demanding  resources  in  the  short 
term,  it  ultimately  benefits  the  sludge 


program  by  helping  to  educate  the 
public  about  sludge  use  and  disposal.  As 
recognized  by  the  State  commenter, 
public  awareness  and  understanding  is 
critical  to  public  acceptance  of  sludge 
use  and  disposal,  particularly  beneficial 
reuse  of  sludge. 

Two  States  and  one  POTW  submitted 
comments  opposing  public  notice  for 
draft  permits.  One  State  said  that  the 
regulations  should  not  require  public 
notice;  instead.  State  requirements 
should  prevail,  EPA  believes  that 
minimum  procedural  requirements  are 
important  to  provide  consistency  among 
State  programs  and  to  provide  for  public 
participation  in  the  permitting  process. 
See  section  101(e)  of  the  CWA. 

One  State  recommended  that  instead 
of  requiring  public  notice  of  the  draft 
permit,  that  EPA  allow  public  notice  of 
permit  applications  so  that  the  public 
comment  period  would  run  concurrently 
with  the  State  review  of  the  application 
and  also  would  allow  public  comments 
to  be  incorporated  into  the  review  letter. 
Without  more  information,  it  is  not 
possible  to  determine  whether  this 
alternative  scheme  is  functionally 
equivalent  to  that  in  the  proposed  rule. 
The  purpose  of  the  public  notice  is  to 
allow  public  participation  on  the  issue 
of  whether  or  not  the  conditions  in  the 
permit  ensure  compliance  with  the 
CWA,  not  just  whether  the  permit 
applicant  has  submitted  complete  and 
accurate  information.  Therefore,  unless 
the  permit  application  under  the  Stale's 
program  is  essentially  the  same  as  the 
draft  permit  under  Part  501  (i.e.,  it  sets 
out  how  the  permittee  will  comply  with 
applicable  requirements,  including  those 
required  by  Parts  501  and  503),  public 
notice  of  the  application  would  be  of 
limited  value. 

Another  suggested  alternative  was  to 
allow  public  notice  of  the  disposer 
permit  (which  allows  for  consideration 
of  site-specific  concerns)  to  suffice. 
Again,  without  more  information  EPA 
cannot  determine  this  would  be  an 
acceptable  alternative.  However,  under 
today's  final  rule,  permits  for  the  sludge 
generator  generally  will  be  required 
regardless  of  whether  permits  for 
disposers  are  also  required.  Public 
notice  of  the  draft  permit  for  the 
generator  would  be  required  under 
today's  final  ru  . . 

One  commenter  asked  that  the 
regulations  be  revised  so  that  they  do 
not  require  a  separate  public  notice  for 
sludge  management  plans  when  the  plan 
is  a  part  of  a  permit  and  the  permit 
reissuance  process  already  provides  for 
public  notice.  Nothing  in  today's  final 
rule  requires  a  separate  or  duplicative 
public  notice  in  this  situation.  The  public 
notice  requirements  can  be  met  through 


existing  public  notice  procedures  as  long 
as  they  meet  the  minimum  requirements 
established  in  §  5Gl,15(d)(5)  of  today's 
rule  regarding  when  notice  is  required, 
how  and  to  whom  it  must  be  given,  and 
what  the  notice  must  contain.  As  the 
commenter  noted,  this  may  be  easily 
accomplished  by  revising  existing 
permit  reissuance  procedures. 

One  commenter,  who  generally 
supported  the  public  notice 
requirements  for  individual  permit 
actions,  suggested  that 
§  501.ir)|d)(5)(ii)(B)  be  revised  to 
indicate  the  public  notice  requirements 
fur  Class  1  slud)ae  management  facihties 
m  that  p.iragraph  are  in  addition  to  the 
public  notice  requirements  in 
§  50rT5(d)(5)iii|(At,  which  apply  to  all 
permits.  This  suggested  revision  clarifies 
the  Agency's  intent  and  accordingly  has 
been  adopted  in  the  final  rule. 

Several  other  commenters  addressed 
public  notice  in  the  context  of  permits 
for  land  application  of  sewage  sludge. 
This  issue  is  discussed  at  length  in  the 
eariier  discussion  about  land  application 
plans.  (See  section  V.F.2  of  this 
preamble)  Briefly,  today's  proposed  rule 
establishes  special  rules  for  land 
application  programs  to  meet  the  special 
needs  of  that  use  option  and  thus  to 
encourage  beneficial  reuse  of  sludge. 
The  State  regulations  must  specify 
that  public  comments  will  be  considered 
before  making  a  final  decision;  that 
significant  comments  will  be  responded 
to  in  writing  and  made  available  to  the 
public;  and  that  any  provisions  in  the 
final  permit  which  "differ  from  the 
proposed  permit  will  be  noted  and 
explained  in  the  written  response  to 
comments. 

Under  today  s  rule,  State-issued 
general  permits  will  not  be  subject  to 
review  by  EPAs  Office  of  Water 
Enforcement  and  Permits,  as 
§  ]23,44|a)(2)  provides  for  NPDES 
general  permits,  but  would  be  reviewed 
by  the  EPA  Region  to  the  same  extent  as 
other  State-issued  sludge  permits  {i.e., 
minimally  all  permits  for  Class  I 
facilities  must  be  reviewed  by  the 
Region).  States  considering  the  use  of 
general  permits  for  sludge  should  so 
indicate  in  their  program  description 
and  Attorney  General's  Statement,  and 
make  sure  that  State  law  would  allow 
issuance  of  general  permits. 

Optional  permitting  provisions. 
Section  §  501.15(e)  lists  optional 
program  provisions.  These  provisions. 
which  the  State  is  not  required  to  adopt, 
are  currently  in  the  NPDES  program  and 
generally  make  the  program  less 
stringent  or  easier  to  administer.  If  the 
State  decides  to  adopt  general  permits, 
permit  continuation,  or  minor 
modification  of  permits  for  sludge,  its 


provisions  must  be  no  less  stringent 
than  the  corresponding  Federal 
provisions  identified  in  paragraph  (e). 
EPA  received  no  conunents  on  this 
section. 

The  final  rule  includes  a  new 
provision,  however,  listing  the  newly 
created  affirmative  defense  in  S  122.5. 
Although  this  provision,  a  modified 
"permit  as  a  shield"  protection  for 
compliance  with  Part  SOS-based  permit 
limits,  applies  as  a  matter  of  Federal 
law.  it  would  not  necessarily  apply 
under  State  law.  States,  however,  may 
determine  that  the  a^irmative  defense 
would  be  important  for  their  programs 
for  the  same  reasons  as  EPA.  As  with 
other  provisions  listed  in  this  paragraph. 
States  may.  but  need  not,  adopt  these 
provisions  as  part  of  an  approved 
program.  However,  if  the  State  decides 
to  adopt  one.  it  must  be  no  less  stringent 
than  the  provisions  referenced  in  this 
section. 

Conflict  of  interest  standard  for 
permitting  authority.  In  the  1988 
proposal,  the  Agency  proposed  to  use 
the  conflict-of-interest  rules  that  applied 
to  NPDES  Stale  programs  (5  123.25(c)) 
for  non-NPDES  sludge  management 
programs.  Section  123.25(c)  requires  that 
no  member  of  a  board  or  body  which 
approves  a  permit  receives  or  has  for 
the  past  two  years  received  income  from 
permit  holders  or  applicants.  Since  the 
NPDES  standard  for  conflict-of-interest 
is  considered  relatively  stringent.  EPA 
solicited  comments  on  whether  another 
standard  would  be  more  appropriate.  In 
particular,  the  Agency  discussed  an 
alternative  which  would  allow  a  State 
that  used  a  program  approved  under 
another  Federal  statute  as  the  basis  for 
its  sludge  program  under  Part  501  to 
comply  with  the  conflict-of-interest 
provision  applicable  under  the  other 
Federal  statute  (e.g..  section  128  of  the 
Clean  Air  Act,  42  U.S.C  7248). 

The  proposed  rule  addressing  conflict- 
of-interest  generated  few  comments. 
Three  commenters.  including  two  States, 
supported  adopting  the  NPDES 
standard.  One  commenter.  however, 
said  that  rather  than  prohibiting 
membership,  EPA  should  instead  require 
recusal  in  cases  of  direct  conflict-of- 
interest.  However,  recusal  only  for 
individual  instances  of  actual  conflict- 
of-interest  offers  litde  assurance  that  the 
integrity  of  the  permitting  program  will 
be  protected.  Adopting  such  a  standard 
also  would  create  a  significant  disparity 
in  requirements  between  NPDES  and 
non-NPDES  sludge  management 
program  that  would  be  difficult  to 
justify.  Therefore,  EPA  has  decided  to 
issue  a  fmal  rule  that  adopts  the  NPDES 
conflict-of-interest  standard. 
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The  final  rale  also  would  allow  an 
alternative  standard  used  in  other  EPA- 
approved  State  programs  or  the 
equivalent  of  such  a  standard.  The  only 
alternative  standard  EPA  is  aware  of  is 
the  conflict-of-interest  standard 
established  in  section  128  of  the  Clean 
Air  Act,  This  standard  is  described  in 
section  V.I.I  above 

Note:  .NPDES  State  spwhus  «iud)<e 
management  pix)grams  would  inave  to  meet 
the  conflict-of-interest  requiremerts  :r. 
i  123.25(c).  which  are  mandated  by  section 
304ii)  of  the  CV»'.\.  The  alternate  confict-of 
interest  standard  is  available  only  for  non- 
NPDF.S  State  sludge  manfaement  pi^graras 

Under  the  conflict-of-intcrest 
regulations  promulgated  today,  State 
agencies  or  departments  are  not 
considered  "permit  holders  or 
applicants  for  a  pennit."'  Section 
501.15(r){l)-  Without  this  exemption, 
many  States  could  not  administer  an 
approved  program  because  State 
agencies  often  hold  permits.  A  similar 
exemption  for  federal  agencies  or 
departments  is  being  considered  rind 
may  be  addressed  in  the  forthcoming 
proposed  revisions  to  the  N'PDES 
regulations.  It  is  not  a  part  of  today's 
final  rule,  however 

Municipalities,  on  the  other  hand,  may 
be  'permit  holders  or  applicants  for  a 
permit."  Under  the  proposed  rule 
employees  of  a  municipaiity  that  owns 
or  operates  a  facility  required  to  obtain 
a  permit  could  not  sit  on  the  board  or 
body  that  approves  all  or  portions  of 
sludge  permits  issued  in  an  approved 
State.  One  commenter  noted  that  this 
proposed  rule  would  prohibit 
municipalities  that  own  or  operate 
POTW's  required  to  obtain  permits  from 
regulating  septage  disposal  within  their 
jurisdiction,  as  is  often  the  case.  L'nder 
the  final  rule,  this  conflict-of-interest 
requirement  has  been  rela.\ed  somewhat 
so  as  to  allow  for  assignment  of  program 
responsibilities  to  local  agencies  if  an 
alternative  conflict-of-interest  standard 
can  be  met  by  the  permit  issuing  board 
or  body.  This  change  is  explained  :n 
more  detail  in  section  V.M.  above 

One  commenter  suggested  'hat 
because  municipalities  and  counties 
often  regulate  septage  disposal,  the 
connict-of-mtercst  provision  should  be 
incorporated  into  the  MOA.  Thus,  a 
State  which  currently  has  conflict-of- 
interest  regulations  could  be  allowed  to 
use  these  regulations  in  its  sludge 
management  program.  This  comment  is 
unclear.  However,  to  the  extent  that  the 
commenter  is  suggesting  the  State  be 
allowed  to  negotiate  in  the  MOA  for  a 
conflict-of-interest  standard  that  v\ould 
allow  municipal  regulation  of  septage 
disposal  to  continue  despite  the  conflict 


of  interest  standard  in  Part  501.  EPA 
declines  to  adopt  such  an  approach  as  it 
has  too  much  potential  for  inconsistent 
requirements  among  programs. 

7,  Compliance  Evaluation  Program 
(Section  ,=)0116) 

This  section  would  require  that  States 
have  requirements  and  procedures  for 
compliance  monitoring  and  evaluation. 
The  proposed  rule  adopted  by  reference 
40  CFR  123,26,  (The  1986  proposal  also 
used  §  12,'i.26  as  the  basis  for 
compliance  nionitonng  program 
requirements).  Section  405  of  the  Clean 
Water  Act  makes  it  unlawful  for  any 
person  to  use  or  dispose  of  sewage 
sludge  except  in  accordance  with  the 
Part  503  standards.  Thus,  it  is  important 
that  the  State's  compliance  monitoring 
program  cover  non-permiitees  (e.g., 
disposal  sites)  as  well  as  permittees. 

Most  comments  on  this  section  were 
received  in  response  to  the  1986 
proposed  rule  rather  than  on  the  March 
MM  proposal.  Several  States  objected 
to  this  section  as  being  too  detailed. 
depriving  States  of  program  flexibility, 
and  therefore  requested  that  it  be 
deleted.  Flexibility  is  an  important  goal, 
but  it  18  not  a  sufficient  reason  in  itself 
to  leave  an  entire,  cntiCftl  component  of 
the  sludge  management  program  to 
individual  States'  discretion.  As  noted 
b-y  another  commenter.  minimum 
uniform  standards  for  State  programs 
are  just  as  important  in  the  area  of 
compliance  monitoring  as  in  other  areas 
of  approved  State  programs 
Accordingly,  EPA  proposed 
requirements  that  m  its  experience  are 
the  "bare  essentials  "  for  an  adequate 
compliance  monitoring  program. 
Comments  on  specific  aspects  of  the 
proposal  are  considered  below. 

One  comment  addressed  the 
requirement  that  the  State  use 
p-ocedures  for  handling  samples  that 
would  allow  those  samples  to  be 
admissible  m  court,  i.e.,  employ  chain  of 
custody  procedures.  {See  40  CI-'R 
123.26(d)  1  The  commenter  said  that 
although  there  were  sound  reasons  for 
requiring  "litigation  quality"  samples, 
the  extra  expense  was  not  worth  it  in  all 
cases.  The  commenter  suggested  that 
instead,  this  subject  be  addressed  in 
guidance  to  allow  States  to  better 
allocate  financial  resources. 

Chain  of  custody  procedures  ensure 
that  samples  are  not  altered  between 
the  time  they  are  taken  and  the  time 
they  may  be  needed  as  proof  of 
violations  in  an  enforcement  action. 
When  such  procedures  are  not  followed. 
it  may  be  difficult  tu  establish  the 
integrity  of  the  sample  and  get  the 
results  admitted  as  evidence  Therefore, 
the  regulations  require  chain  of  custody 


procedures  when  samples  are  taken  for 
purposes  of  determining  compliance.  In 
EPA's  experience,  chain  of  custody 
procedures  add  minimal  costs  to 
sampling  programs.  Generally,  chain  of 
custody  procedures  merely  require  that 
a  log  to  record  basic  information  about 
the  sample  (e.g.,  date  and  place 
collected)  and  certification  by  handlers 
that  the  sample  has  not  been  altered  be 
kept  as  the  sample  is  moved  from  one 
place  or  person  to  the  next.  Certainly, 
following  these  procedures  costs  less 
than  would  the  alternative  of  resampling 
where  noncompliance  has  been  detected 
(but  where  chain  of  custody  procedures 
were  not  used]  in  order  to  establish  an 
evidentiary  basis  for  the  enforcement 
action. 

One  commenter  suggested  that 
compliance  evaluation  programs  be 
required  to  specifically  address 
potential  effects  of  synthetic  organic 
chemicals  in  sewage  sludge  which  may 
be  disposed  of  in  landfills  or  applied  to 
food  chain  crops.  This  suggestion  is 
based  on  concerns  about  the  suspected 
carcinogenic,  mutagenic,  and  teratogenic 
effects  of  synthetic  organic  chemicals 
that  are  being  detected  in  sewage  sludge 
from  treatment  facilities  in  highly 
industrialized  areas.  Nothing  in  the 
proposed  or  final  rule  would  preclude 
States  from  addressing  this  particular 
concern.  Generally,  which  chemicals 
must  be  monitored  in  sludge  will  be 
addressed  in  the  technical  regulations 
under  Part  503.  Whether  additional 
pollutants  of  concern  in  particular  areas 
should  be  regularly  monitored,  however. 
is  best  left  to  the  discretion  of  the  States 
and  permit  writers. 

An  important  element  of  a  State's 
compliance  evaluation  efforts  is  a 
program  to  verify  the  accuracy  of  self- 
monitoring  reports  (§  123.26(b)).  EPA 
received  four  comments  on  this  subject. 
Two  States,  in  response  to  the  1986 
proposal,  requested  that  the  requirement 
for  procedures  to  verify  self-monitoring 
reports  be  deleted.  In  contrast,  two 
citizen  groups  (one  in  response  to  the 
1986  proposal  and  one  in  response  to  the 
1988  proposal)  expressed  concern  about 
reliance  on  self-monitoring,  implying 
that  additional  State  monitoring  should 
be  required  instead.  As  noted  by  one  of 
the  citizen  group  commenters,  a  State 
monitoring  and  inspection  program  is 
particularly  critical  where  most 
monitoring  is  done  by  the  regulated 
parties.  Therefore,  the  final  rule  retains 
the  general  requirement  for  States  to 
have  a  program  to  verify  self-monitoring 
reports. 

States  must  also  be  able  to  determine, 
independent  of  self-monitoring  reports, 
the  compliance  status  of  regulated 


parties.  In  particular,  the  1988  proposed 
rule  contained  a  requirement  that  States 
inspect  "all  Class  I  sludge  management 
facilities  where  applicable  at  least 
annually"  (§  123,26(e)(l),  incorporated 
by  reference  in  §  501.16),  The  1986 
proposal  recommended,  but  did  not 
require,  annual  inspections  of  Class  1 
sludge  management  facilities.  One 
commenter  on  the  1986  proposal 
specifically  endorsed  establishing  the 
annual  inspection  as  a  requirement. 
Another  commenter  on  the  1986 
proposal  however,  a  State,  requested 
that  it  be  allowed  to  continue 
inspections  on  a  two-year  cycle  because 
it  had  limited  resources  and  the  facilities 
were  widely  scattered  among  a  large 
area.  Five  commenters.  all  State 
agencies,  provided  comments  on  the 
1988  proposed  requirement.  The 
commenters  generally  supported  annual 
inspection  of  Class  I  sludge  management 
facilities,  except  for  sites  where  sludge 
is  applied  to  land.  Several  commenters 
asserted  that  annual  inspection  of 
privately-owned  agricultural 
landspreading  sites  used  by  Class  I 
facilities  would  be  burdensome  and 
proposed  instead  that  the  frequency  of 
these  inspections  be  left  to  State 
discretion,  or  that  inspections  only  be 
required  prior  to  site  approval.  One 
commenter  asserted  that  annual 
inspections  would  be  impractical 
(manpower  demand  would  be  seasonal, 
inspections  would  have  to  be  performed 
at  the  time  of  application  to  have  any 
value,  inspectors  would  have  to  visit 
unused  fields  as  permittees  should  be 
encouraged  to  have  numerous  sites 
available  whether  or  not  the  sites  are 
used).  One  commenter  requested  that 
EPA  clarify  what  is  meant  by 
"inspection."  Another  one  noted  that 
whether  annual  inspections  would  be 
appropriate  would  depend  on  the 
definition  of  "Class  I"  and  "facility." 
After  considering  these  comments. 
EPA  has  decided  to  retain  the  1988 
proposed  language  in  today's  final  rule: 
compliance  evaluation  programs  must 
include  inspections  of  "all  Class  I  sludge 
m.anagement  facilities  where  applicable 
at  least  annually,"  EPA  did  not  adopt 
the  suggestion  to  require  inspections 
every  two  years  rather  than  annually. 
While  this  may  require  some  States  to 
devote  additional  resources  to  their 
inspection  program.  EPA  believes  that 
limiting  the  annual  inspection 
requirement  to  "Class  I  sludge 
management  facilities"  appropriately 
balances  State  resource  concerns  and 
the  need  to  establish  minimum  State 
program  requirements  that  ensure 
compliance  with  Section  405 
requirements.  EPA  encourages  States, 


where  possible,  to  combine  sludge 
inspections  with  other  inspections,  such 
as  pre'reatment  inspectinn.s.  to  more 
ef!icier:ly  use  resources 

•Alth;  ugh  the  final  rule  retains  the 
same  language  as  the  proposed  rule,  it 
does  not  require  annual  inspection  of  all 
beneficial  reuse  land  application  sites. 
As  set  forth  at  §  501.2  in  today's  rule,  the 
definition  of  "Class  I  sludge 
management  facility"  has  been  revised 
to  include  any  POTW  meeting  the 
criteria  in  5  403.8(a)  and  any  other 
treatment  works  treating  domestic 
sewage  classified  as  suf  h  by  the 
Regional  Administrator  m  conjunction 
with  the  State  Program  Director  because 
of  its  potential  for  adversely  affecting 
public  health  and  the  environment. 
Thus,  beneficial  reuse  land  application 
sites  are  not  themselves  Class  I 
management  facilities  by  definition,  and 
compliance  evaluation  programs  are  not 
required  to  inspect  all  beneficial  reuse 
sites  receiving  sludge  from  Class  I 
sludge  management  facilities  annually. 
(Note:  The  definition  of  "facihfy"  has  no 
significance  for  the  annual  inspection 
requirement.  Also,  as  discussed 
elsewhere  in  today's  preamble,  EPA  has 
dropped  the  definition  of  "facility"  from 
today's  rule,  primarily  because  it 
created  too  much  confusion.) 

EPA  does  not  address  a  minimum 
frequency  for  inspection  of  land 
application  sites  receiving  sludge  from 
Class  I  sludge  management  facilities  in 
today's  rule.  Neither  does  the  Agency 
define  "inspection."  Instead,  the  Agency 
will  address  these  issues  as  it  has  in  the 
NPDES  program  and  prepare 
compliance  evaluation  program 
guidance.  Addressing  these  issues  in 
guidance  rather  than  regulation  provides 
both  EPA  and  the  States  with  important 
flexibility  in  responding  to  particular 
fact  situations  and  changing  program 
priorities. 

Similarly,  today's  final  rule  does  not 
establish  a  minimum  inspection 
frequency  for  non-Class  I  sludge 
management  facilities.  One  commenter 
on  the  1986  proposal  asked  that  States 
be  required  to  do  periodic  inspections  of 
non-Class  1  facilities  EPA  expects  that 
State  inspection  programs  will  include 
non-Class  I  facilities,  but  the 
appropriate  frequency  and  other  details 
concerning  these  inspections  will  be  left 
to  negotiation  between  the  State  and 
EPA  in  the  MOA  or  other  program 
agreements.  The  same  commenter  also 
requested  that  the  regulations  require  a 
thorough  inspection  of  each  non-Class  I 
facility  as  soon  as  the  sludge  technical 
regulations  are  promulgated  to 
determine  whether  the  facihty  is 
properiy  classified  as  a  non-Class  I 


facility,  since  "Class  i  Designation    is 
based  in  part  on  evidence  of  a 
pretreatment  problem,  which  in  turn 
may  depend  on  the  technical  sludge 
regulations.  EPA  disagrees  that 
mandatory  inspections  of  non-Class  1 
facilities  upon  promulgation  of  the 
technical  standards  are  necessary  for 
this  purpose.  Whether  a  particular 
treatment  works  requires  a  pretreatment 
program  under  S  403.8(a)  (and  hence  will 
be  considered  a  Class  1  sludge 
management  facility  under  today's  rule) 
is  adequately  addressed  by  the 
pretreatment  regulations  at  40  CFR  Part 
403,  Moreover,  State  inspections  are 
only  one  means  of  determining 
compliance.  Non-Class  1  facilities  will 
still  be  expiected  to  meet  the  self- 
monitoring  requirements  that  apply  to 
all  permittees. 

8.  Enforcement  Authority  [Section 
501.17) 

General.  The  proposed  rule  required 
States  to  have  adequate  enforcement 
authority  in  their  State  statutes, 
including  the  ability  to  enjoin  violations 
and  bring  both  civil  and  criminal  actions 
for  any  violations  of  permits,  the  permit 
program,  or  the  sludge  use  and  disposal 
standards  set  forth  in  40  CFR  Part  503. 
The  March  1988  proposal  differed  in  two 
respects  from  the  February  1986 
proposal.  First,  the  March  1988  proposal 
did  not  provide  for  alternative  civil 
penalties,  which  would  allow  the 
Regional  Administrator  and  State 
Program  Director  to  agree  to  a  lesser 
civil  penalty  authority  if  sufficient  to 
deter  violations.  This  provision  was 
deleted  to  minimize  inconsistency 
among  State  programs  regarding 
fundamental  enforcement  authorities. 
The  March  1988  proposal  also  differed 
in  that  it  required  States  to  have 
authority  to  seek  criminal  fines.  This 
requirement  was  added  because  the 
1987  amendments  to  Clean  Water  Act 
made  knowing  violation  of  section  405 
subject  to  the  criminal  penalties  of  the 
CWA. 

Today's  final  rule  is  essentially  the 
same  as  the  March  1988  proposed  rule. 
States  may,  of  course,  have  other 
enforcement  authorities  than  those 
required  by  this  section,  but  these  would 
be  considered  additions  to,  not 
substitutes  for.  the  required  enforcement 
authorities.  Similarly.  States  cannot 
provide  additional  defenses  or  rights  not 
authorized  by  federal  law.  Thus,  a  State 
could  not  allow  a  permittee  to  challenge 
its  permit  limits  in  an  enforcement 
proceeding,  and  State  law  that  provided 
such  an  option  would  be  inconsistent 
with  the  federal  requirements.  Similarly, 
a  State  could  not  restrict  its  enforcement 
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by  limiting  the  use  of  information  in  an 
enforcement  action. 
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imposed  upon  owners  for  significant 
permit  violations  would  help  improve 
n,,h'ir  nurrpntinn  and  r.nnfidence  in  the 


EPA  has  never  interpreted  the  CWA  to 
require  States  to  have  the  same  penalty 
authority  as  does  EPA  and  therefore 
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guidance  will  be  needed  as  the  sludge 
program  moves  into  a  more  active 
implementation  ohase.  Enforcement 


"investigate  and  provide  w-itten 
responses  to  all  citizen  complaints 


approved  program.  Two  commenters  on 
the  1986  proposal  objected  to  a  similar 
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by  limiting  the  use  of  information  in  an 
enforcement  ac';on. 

States  m  ist  be  able  to  tmmediateiy 
restrain  ananthorized  activity  which  is 
endar.genn4  o'  causing  damage  to 
public  health  or  the  en\^ronme^,t. 
[§  301.17(a)(l  1).  This  requirement  can  be 
rr.pt  through  au'honty  fc  issue 
a  iministrativc  cease  and  desist  orders 
or  to  seek  temporary  restraining  orders 
in  court.  (States  need  not  have  both 
authorities  as  feared  by  one 
commenter.)  Ir.  response  to  this 
proMSion  in  the  1966  proposal,  one 
commenter  said  that  States  should  be 
r-'quired  to  have  authority  to  eniom 
authorized  as  well  as  unauthorized 
activities  which  are  endangering  or 
causi.^g  harm  to  public  health  or  the 
environment.  The  commenter's 
suggested  revision  is  unnecessary  tcT 
purposes  of  ensuring  that  States  have 
adequate  authority  t'o  ensure  compliance 
with  section  4n5  of  the  CWA  and  for 
protecting  public  health  and  the 
environment.  "Authorized  activity  '  m 
this  Crtse  means  sludge  use  or  disposal 
activities  undertaken  in  compliance  with 
sludge  permit  conditions  and  tlie 
technical  requirements  promulgated 
under  section  405(d)  of  the  CWA.  It  is 
rsasonable  to  assume  that  authorized 
activities  will  not  threaten  or  cause 
harm  to  public  health  ar.d  the 
environment. 

Note:  T^!'»  required  enforcement  authority 
it!?o  pd-Hilels  what  !8  required  of  approved 
NPDF.S  States  in  }  12J.27(a)(l). 

Consistent  w.tJi  section  405(e),  States 

must  be  able  to  enforce  against 
violations  cf  the  Pir*  5Q3  technical 
standards  by  any  person  who  uses  or 
disposes  of  sewage  sludge,  not  just 
permittees.  Thus,  the  same  enforcement 
authorities  required  by  this  section  must 
be  ava.lable  against  non-permittees  as 
well  as  permittees.  As  requested  by  a 
commenter,  this  has  been  clarified  in  the 
final  rule  with  minor  editorial  changes 
to  5  501  r(aj(3).  Vvliere  a  Sta'e's 
program  is  broader  thnn  the  Federal 
program,  hov^ever,  the  penalties  'hat 
apply  to  additional  coverage  would  not 
be  considered  :n  determining  the 
adequacy  of  the  States  program. 

State  penalty  authonty  must  allow  the 
State  to  seek  civil  penalties  in  the 
amount  of  at  least  $5,000  per  day  of 
violation.  Four  States  supported  the 
So, 000  amount  as  appropriate  to  provide 
adequate  enforcement  authonty  Several 
commenter?  opposed  the  So. 000  because 
It  would  be  excessive  in  some 
situations.  Similarly,  other  ccmmenters 
said  that  penalties  should  be  dct'jnmined 
at  the  discretion  of  the  States  based  on 
the  type  and  seventy  of  the  violation.  In 
contrast,  one  State  said  automatic  fines 


imposed  upon  owners  for  significant 
permit  violations  would  help  improve 
pM.tiiic  perception  and  confidence  in  the 
dhil-ty  of  rPi-ulatory  agencies  to  control 
sl-die  management  activities. 

Tliese  comments  reflect  a 
misunderstanding  about  the  required 
penalty  authority.  Todav's  rule  does  not 
mandate  a  minimum  SS.CKX)  penalty  for 
all  violations  and  therefore  does  not 
disturb  traditional  enforcement 
discretion  (including  a  policy  requinng 
automatic  fines  in  certain  situations). 
Instead,  it  requires  the  State  to  have  the 
authority  to  seek  at  least  up  to  $5,000 
per  day  of  violation.  Thus,  for  a 
particular  violation,  a  State  might  decide 
that  $1,000  per  day  is  an  appropriate 
penalty.  This  would  be  allowed  under 
today's  final  rule.  Section  501.17(a)(3)(i) 
requires  that  the  State  must  be  able  to 
seek  at  least  a  $5,000  per  day  penalty  if 
appropriate  to  the  violation. 

Under  today's  rule,  the  State  must  be 
able  to  seek  injunctive  relief  in  two 
instances.  First,  it  must  be  able  to 
restrain  immediately  any  unauthorized 
activity  endangering  the  public  health  or 
the  enviroiiment.  Second,  it  must  have 
authority  to  sue  to  enjoin  any  threatened 
or  continuing  violations  without  first 
revoking  the  permit. 

States  must  be  able  to  seek  criminal 
fines  (for  willful  or  negligent  violations) 
in  the  amount  of  at  least  $10,000  per  day 
of  violation,  and  seek  criminal  fines  for 
knowingly  making  false  representations 
or  certifications,  or  knowingly  rendering 
monitoring  devices  inact  urate,  in  at 
least  the  amount  of  S5,0O0  for  each 
instance  of  violation.  No  commenters 
specifically  addressed  the  question  of 
crim.incl  fines. 

Today's  required  penal'y  authorities 
parallel  those  in  the  NPDES  program. 
[See  i  123.27(aK3)(i);  5  123.27(c).)  (As 
noted  by  one  commenter,  this  means 
that  States  wh.ch  are  unable  to  obtain 
NPDES  approval  because  they  lack  the 
required  penalty  authority  would  be 
unable  to  obtain  approval  of  a  separate 
State  sludge  program]  This  does  not 
mean  they  '\r<'  redundant  and  should  be 
deleted,  as  suj;^.;s*ed  by  one  Strite,  They 
v.-aaid  be  redundant  only  if  the  State 
will  be  regulating  sludge  thrriugh  its 
existing  NPUES  program  (and  the  State's 
enabling  statute  authonzed  penalties  for 
violations  of  sludge  requirements  and 
permit  conditions),  in  which  case  the 
Part  501  regulations  would  not  apply 
One  commenter  specifically  endorsed 
parity  between  the  penalty  authorities 
required  of  NPDlrS  and  non-NPDF-S 
programs,  but  argued  that  the  CWA  also 
required  party  with  F.P.As  penalty 
authority  (altho-ugh  States  could  leave 
$10,000  per  day  civil  penalties  intact). 


EPA  has  never  interpreted  the  CWA  to 
require  States  to  have  the  same  penalty 
authority  as  does  EPA  and  therefore 
disagrees.  The  U.S.  Court  of  Appeals  for 
the  D,C.  Circuit  recently  upheld  EPA's 
interpretation.  See  NRDC\.  EPA.  859 
F.2d  156, 178,  28  F-RC  1401, 1420  (D.C. 
Cir.  1988). 

One  commenter  stated  that  it  is 
inappropriate  for  one  government 
agency  to  fine  another  government 
agency  resulting  in  "the  people"  fining 
themselves.  Instead,  States  should  be 
able  to  rely  on  other  enforcement 
measures  to  achieve  compliance  by 
other  government  agencies.  Apparently, 
the  comm.enter.  a  POTW,  objects  to 
requiring  States  to  be  able  to  seek 
penalties  against  POTA\'s.  Conversely, 
another  commenter  recounted  a 
situation  where  a  State  allegedly  failed 
to  seek  fines  against  a  POTW  despite 
six  years  of  non-com.pliance.  This 
commenter  asked  that  the  regulations 
require  States  to  seek  fines  against 
POTWs  in  this  situation  and  also 
against  the  industrial  users  of  the  POTW 
thjt  are  the  source  of  the  problem. 
I'ndcr  the  Clean  Water  Act,  POTWs  are 
treated  the  same  as  other  regulated 
parties  with  regard  to  penalties.  State 
programs  likewise  should  be  required  to 
treat  POTWs  the  same  as  other 
regulated  pa.'ties.  Fines  may  also  be 
necessary  to  bring  POTWs  into 
compliance.  However,  as  discussed 
above,  EPA  does  not  intend  to  dictate  in 
the  regulations  how  States  should 
exercise  enforcement  discretion.  EPA 
will  oversee  the  State's  enforcement 
program  and  may,  in  particular  cases 
where  it  believes  the  Slate's 
enforcement  response  to  be  inadequate. 
file  its  own  enforcement  action  in 
accordance  with  the  CWA  and  the 
MOA. 

ETA  noted  in  the  preamble  to  the 
proposed  rule  that  the  minimum  penalty 
ceiling  required  of  approved  State 
programs  may  be  raised  for  the  NPDES 
program  and  that  similar  increases 
would  follow  in  Part  501.  To  date,  the 
Agency  has  taken  no  action  to  rai.se  the 
minimum  penalty  ceiling.  Therefore,  any 
such  increase  will  be  addressed  in  a 
future  rulemaking.  Any  State  program 
approved  under  this  Part  before  the 
minimum  ceilings  are  raised  would  be 
given  sufficient  time  to  enact  new 
legislation  (i.e.,  up  to  two  years). 

One  State  asked  that  EPA  provide 
guidance  and  develop  specific  standards 
and  criteria  for  assessing  fines  based  on 
the  nature  and  severity  of  the  violation. 
In  particular,  the  State  noted  a  problem 
with  seeking  fines  in  the  absence  of  a 
documented  water  quality  impact.  EPA 
is  in  the  process  of  examining  what 


guidance  will  be  needed  as  the  sludge 
program  moves  into  a  more  active 
implementation  phase.  Enforcement 
guidance  is  a  likely  candidate.  However, 
it  is  important  to  emphasize  that  the 
environmental  effects  of  concern  to  the 
sludge  program  as  established  in  the 
CWA  and  these  regulations  goes  beyond 
water  quality  impacts.  Therefore, 
whether  or  not  to  seek  fines  for  a 
particular  violation  should  not  depend 
solely  upon  a  documented  water  quality 
impact,  EPA  would  consider  such  a 
narrow  approach  inadequate. 

Public  participation  in  enforcement 
(§  50J.17(dlJ.  EPA  proposed  to  require 
State  programs  to  provide  for  public 
participation  in  the  enforcement 
process.  Proposed  §  501.17(d)  would 
allow  States  to  choose  from  two  options. 
The  first  option  is  for  State  law  to 
provide  for  intervention  as  of  right  in 
any  enforcement  action  (§  501.17(d)(1)). 
States  choosing  this  option  may  not 
place  restrictions  on  this  right. 
Alternatively,  where  State  laws  allow 
permissive  intervention  in  State  civil  or 
administrative  actions,  the  Stale  could 
agree  not  to  oppose  such  intervention  in 
any  enforcement  proceeding.  Under  this 
option,  the  State  would  also  have  to 
agree  to  investigate  and  respond  to 
citizen  complaints  and  publish  all 
settlement  agreements  for  a  public 
comment  period  of  at  least  30  days 
(§  501.17(d)(2)). 

EPA  received  only  one  response  to 
this  section,  from  a  State  which  raised 
several  concerns.  First,  the  commenter 
suggested  that  the  right  to  intervene 
under  §  501,17(d)(l)  should  be  limited  to 
adjacent  property  owners, 
municipalities,  and  counties  in  the  case 
of  land  application,  i.e.,  require  a 
demonstration  of  standing  before 
intervention  is  allowed,  EPA  does  not 
object  to  the  general  concept  of  limiting 
intervention  to  those  who  have  standing, 
but  only  when  standing  is  broadly 
defined,  i.e.,  that  which  is  allowed  under 
Article  III  of  the  U.S.  Constitution.  This 
intent  is  reflected  in  the  phrase  "any 
citizen  having  an  interest  which  is  or 
may  be  adversely  affected."  State 
statutory  limits  on  standing  that  are 
narrower  than  such  Constitutional 
privileges  are  insufficient  for  purposes 
of  §  501.17(d)(1),  (See  45  FR  33383,  May 
19, 1980,  which  discusses  the  NPDES 
provision  on  which  §  501.17(d)  is  based.) 

With  regard  to  §  501.17(d)(2)  (the 
second  option),  the  same  commenter 
questioned  whether  telephone  responses 
would  be  an  adequate  substitute  for 
written  responses  as  a  means  to  reduce 
the  burden  of  responding  to  all 
complaints.  That  section  requires  a 
State  to  provide  assurance  that  it  will 


"investigate  and  provide  written 
responses  to  all  citizen  complaints 
submitted  pursuant  to  procedures 
specified  in  §  i:3.26(b)(4),"  This 
referenced  section  requires  all  States,  as 
part  of  a  compliance  monitoring  and 
evaluation  program,  to  have 
"procedures  for  receiving  and  ensuring 
proper  consideration  of  information 
submitted  by  the  public  about 
violations"  (emphasis  added).  Read 
together,  these  sections  do  not  seem  to 
require  wTitten  responses  in  all  cases, 
but  would  allow  States  to  respond  by 
telephone  when  the  com,plaint  clearly 
does  not  warrant  a  more  extensive 
response,  eg.,  a  phone  request  asking 
whether  a  particular  facility  has 
obtained  a  required  permit.  However, 
the  State  should  have  procedures  and 
guidelines  for  determining  the 
appropriate  level  and  type  of  response 
to  various  types  of  complauits  of 
violations,  which  EPA  would  consider  in 
determining  whether  the  requirements  of 
§  501,17|d)(2)(i)aremet. 

Finally,  the  commenter  said  that 
providing  a  30  day  comment  period  on 
any  enforcement  action  would 
unnecessarily  delay  the  enforcement 
process  and  could  allow  environmental 
damage  to  continue  during  the  comment 
penod.  Section  501.17(d!(2)(iii)  would 
require  notice  only  for  proposed 
settlement  actions,  not  for  the  resolution 
of  all  enforcement  actions.  Therefore, 
the  30-day  comment  period  should  not 
interfere  with  seeking  immediate 
injunctive  relief  to  abate  an  immediate 
threat  to  public  health  or  the 
environment.  Similarly,  the  requirement 
does  not  apply  to  enforcement  actions 
not  required  as  a  part  of  an  approved 
Stall  program,  e.g.,  actions  to  recover 
damages  to  natural  resources.  In  other 
cases  b-ought  for  violations  of  the 
program.,  the  potential  for  accumulating 
substantial  penalties  should  provide 
violators  with  sufficient  incentive  to 
cease  violation  and  thus  prevent  further 
harm  to  public  health  or  the 
environment. 

9.  Sharing  of  information  between  States 
and  EPA  (Sections  501.19  and  501.20) 

Section  501.19  incorporates  40  CFR 
123.41,  which  requires  that  the  State 
make  available  to  EPA  upon  request. 
any  information  obtained  or  used  in  the 
admiinistration  of  a  State  program,  (A 
similar  provision  appeared  in  the  1986 
proposal  as  a  requirement  for  the  MOA.) 
This  section  also  provides  procedures 
for  the  sharing  of  information,  allows 
EPA  to  make  any  nonconfidential 
information  available  to  the  public,  and 
also  requires  EPA  to  furnish  to  the  State 
nonconfidential  mformiation  in  its  files 
which  the  State  needs  to  implement  the 


approved  program.  Two  commenters  on 
the  1986  proposal  objected  to  a  similar 
requirement  for  EPA  access  to  Stale 
records.  As  noted  in  the  discussion 
about  the  State/EPA  MOA.  EPA 
disagrees  with  the  commenters  that  EPA 
access  to  State  records  is  unnecessary 
and  redundant.  Therefore,  this  section 
remains  unchanged  in  the  final  rule. 

Section  501.20  incorporates  §  12342. 
which  addresses  the  transfer  of  relevant 
information  collected  by  EPA  to  the 
State  agency  upon  program  approval. 
Under  that  section,  the  MOA  between 
the  State  and  the  Regional 
Administrator  must  provide  for  [1) 
Transfer  of  all  copies  of  pending  permit 
applications  and  other  relevant 
information  to  the  State,  and  (2) 
procedures  to  ensure  that  the  State 
Director  will  not  issue  a  permit  on  the 
basis  of  any  application  received  from 
the  Regional  Administrator  which  the 
Regional  Administrator  has  identified  as 
incomplete  until  the  Director  receives 
information  sufficient  to  correct  the 
deficiency.  In  the  absence  of  significant 
comments,  this  section  too  remains 
unchanged  in  the  final  rule. 

10.  Program  reporting  to  EPA  (Section 
501.21) 

This  section  contains  the 
requirements  for  semi-annual  and 
annual  reports  to  be  submitted  to  EPA. 
These  reports  are  important  for  tracking 
the  State  program  and  evaluating 
comphance  monitoring  and  enforcement 
performance. 

The  1986  proposal  required  the  States 
to  submit  quarterly  reports  on 
"substantial"  noncompliance  of  Class  1 
facilities.  In  addition,  annual  reports 
containing  inventory  updates,  lists  of 
"substantial"  noncompUance  by  Class  I 
facilities,  and  summaries  of  instances  of 
"substantial"  noncompliance  by  non- 
Class  I  facilities  were  required.  The  1988 
proposal  incorporated  two  changes. 
First,  substantial  noncompliance  was  no 
longer  defined  as  "noncompliance  which 
may  adversely  affect  public  health  and 
the  environment,"  and  second,  the 
States  were  no  longer  required  to  report 
the  "unexplained  presence  of  elevated 
levels  of  toxic  or  hazardous  substance(s) 
in  a  facility's  sewage  sludge."  EPA 
deleted  the  above  annual  reporting 
requirements  in  response  to  comments 
that  these  requirements  were  too 
general,  would  unnecessarily  duplicate 
the  requirement  to  report  significant 
noncompliance  with  the  Part  503 
technical  standards,  and  would 
encompass  virtually  all  noncompliance. 

Today's  final  rule  is  basically  the 
same  as  the  March  9. 1988  proposed 
rule.  The  annual  reporting  requirements 
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remam  unchanged.  However,  the  final 
rule  does  include  major  and  minor 
changes  to  the  quarterly  reporting 
requirements  in  response  to  comments. 
Also,  in  the  final  rule  the  ter-m 
"substantial  compliance."  which  was 
used  in  both  the  1986  and  1988 
pruposais,  was  changed  to 
noncompliance."  The  word 
"substantial '  was  deleted  as 
unnecessary  and  to  avoid  potential 
confusion  with  the  NTDES  term 
"significant."  Thus,  the  semi-ann;,:al  and 
Hnnual  reporting  requirements  in 
§  501.21  which  previously  read 
substantial  noncompliance"  now  real 
'noncomphance."  The  change  in 
terminology  does  not  affect  the  types  of 
"noncompliance"  that  must  be  reported 
m  §  501.21(a)(ll,  as  described  below. 

Si.xteen  individuals  commented  on  the 
February  4,  1986  proposed  njle  and  nine 
commenters  provided  comments  on  the 
March  9, 1988  proposed  rule.  Almost  all 
comments  were  received  from  the 
States.  Thirteen  States  commented  on 
the  1986  proposal  and  eight  States 
commented  on  the  1988  reproposal.  In 
addition,  two  POTVVs/municipalities 
and  one  environmental  group 
commented  on  the  1986  proposal  and 
one  POTW'mun-cipHlity  commen'ed  on 
the  1988  proposal  The  two  ma)or  issues 
most  commenters  focused  on  were:  (1) 
The  frequency  of  State  reporting:  and  (2) 
the  content  of  the  semi-annual  and 
annual  reports. 

Note:  See  discussion  below  regarding  the 
change  from  quarterly  to  semi-annual  reports. 
Comments  addressins  the  promulgation  of 
the  Part  503  technical  standards  are 
addressed  above  in  the  discussion  on  timing. 

Semi-amua!  reports.  Section  501.21[a] 
details  the  incidents  of  noncompliance 
by  Class  I  sludge  mar.agem.ent  facilities 
w!;ich  shall  be  reported  in  the  Semi- 
annual Sludge  Violation  Reports. 

Note:  Much  of  the  information  for  seml- 
dnnual  reporting  ig  based  on  perm.:!ee  Mlf- 
monitoring  reports  now  required. 

These  reports  provide  EPA  with 
permittee  information  identifying  the 
noncomplying  facility  and  other 
information  such  as  the  date  and  type  of 
noncompliance  and  actions  taken  to 
achieve  compliance.  In  addition, 
instances  of  significant  failure  to  comply 
with  Part  503  standards  and  permit 
conditions,  failure  to  complete 
construction  of  essential  elements  of  a 
sludge  facility  (as  provided  in  a 
compliance  schedule  or  as  otherwise 
necessary  to  meet  permit  and/or  Part 
503  standards),  and  failure  to  provide 
adequate  monitoring  or  other  reports. 
are  also  required  to  be  reported  in  the 
semi-annual  reports. 


The  majority  of  commenters  strongly 
opposed  quarterly  reports.  Commenters 
objected  that  they  are  overly  restrictive. 
unnece^isary  and  divert  resources  from 
active  sludge  management.  Several 
States  commented  that  they  would  not 
have  the  resources  to  produce  the 
required  reports.  Two  commenters  noted 
that  quarterly  reports  are  more 
appropriate  for  continuous  discharges 
than  for  intermittent  sludge  discharges 
ard  that  annual  reports  would  be 
adequate.  Several  commenters  also 
questioned  the  utility  of  quarterly 
reports.  After  reviewing  this 
requirement,  EPA  agrees  that  requiring 
reports  on  a  quarterly  basis  does  not 
sufficiently  add  to  EPA  oversight  at  this 
time  to  justify  the  additional  costs  of 
these  reports.  Instead.  EPA  has  decided 
that  semi-annual  reports  (as  suggested 
by  one  commenter)  will  reduce  reporting 
requirements  and  provide  sufficient 
information  to  adequately  tracl*.  the 
State  program  and  evaluate  compliance 
and  enforcement. 

Note:  All  references  to  quarterly  reports  in 
the  rest  of  this  discussion  should  be  read  to 
mean  the  semi-annual  reports  now  required. 

One  commenter  suggested  that  the 
contents  of  quarterly  reports  be  left  up 
to  the  discretion  of  the  State  Director. 
Providing  for  this  type  of  discretion 
would  not  ensure  the  uniform  reporting 
necessary  for  effective  enforcement  and 
oversight  Conversely,  an  environmental 
group  commented  that  the  quarterly 
reports  should  contain  the  same 
information  required  in  the  annual 
reports.  EPA  disagrees  that  the 
information  not  included  in  the  quarterly 
reports  is  necessary  for  program 
oversight.  Annual  reporting  is  sufficient 
for  enforcement  and  State  program 
oversight. 

Several  commenters  suggested  that 
quarterly  reports  be  replaced  by 
allowing  the  State  to  notify  EPA  of 
instances  of  substantial  noncompliance 
as  they  occur  rather  than  on  a  regular 
schedule.  One  of  these  commenters 
remarked  that  reporting  only  violations 
as  they  occurred  would  bring  more  EPA 
attention  to  instances  of  noncompliance 
than  would  inclusion  of  these  violations 
in  monthly,  quarterly  or  annual  reports. 
While  this  idea  has  weight,  reporting 
noncompliance  as  it  occurs  will  not 
significantly  increase  EPA's 
enforcement  or  oversight  ability.  A 
semi-annual  report  will  minimize  the 
resource  drain  on  the  Stales  and  will  be 
sufficient  to  allow  EPA  to  target 
problem  facilities  or  problems  with  the 
State's  enforcement  program. 

Annual  rf^ports.  Section  501.21(b) 
describes  the  annual  report  which 
provides  EPA  with  information 


necessary  to  evaluate  permittee 
noncomphance  and  assess  State 
Programs.  EPA  intends  the  focus  of  the 
annual  report  to  be  on  significant 
noncompliance.  The  annual  reports  shall 
contain  the  information  required  in  the 
semi-annual  reports,  and  information  to 
update  the  inventory  of  sewage  sludge 
generators  and  disposers  submitted  with 
the  program  plan  or  previous  annual 
reports,  as  well  as  specific  and  summary 
information  on  noncomplying  Class  I 
and  non-Class  I  facilities. 

Note:  Comments  and  other  issues 
concerning  inventory  requirements  are 
addressed  in  the  program  description  section 

In  addition,  as  a  component  of  program 
oversight,  EPA  is  also  requiring  a 
summary  of  the  results  of  State 
compliance  monitoring  efforts  to  verify 
self-monitoring  reports  in  the  annual 
report. 

Two  commenters  found  the  annual 
reporting  requirements  restrictive  and 
unnecessary.  One  commenter  asked 
EPA  to  reduce  these  requirements. 
Annual  reports  update  inventories, 
describe  program  changes,  and 
summarize  instances  of  substantia! 
noncompliance  by  non-Class  I  facilities. 
This  information  is  not  covered  by  semi- 
annual reports  and  is  necessary  for 
program  review.  Another  commenter 
stated  that  the  information  required  in 
annual  reports  is  supplied  in  other 
required  reports.  EPA  has  not  required 
this  information  on  a  routine  basis 
(although  portions  of  the  inventory 
requirement  may  have  been  requested 
as  part  of  the  State's  work  plans). 

A  number  of  commenters  asked  that 
EPA  define  in  detail  several  terms  used 
in  the  semi-annual  and  annual  reporting 
requirements  of  the  1988  proposal.  In 
particular,  determining  noncompliance 
was  problematic  for  many  commentors. 
Several  commenters  suggested  that  EPA 
clearly  define  "significant  failure  to 
comply."  The  accompanying  Part  503 
regulation  will  provide  minimum,  federal 
requirements  for  sludge  use  and 
disposal.  When  a  violation  of  these 
standards  would  be  considered 
"significant"  for  purposes  of  State 
reporting  to  EPA  is  not  defined  in 
today's  rule.  Instead  this  will  be 
addressed  in  guidance  and  may,  in  the 
future,  be  codified.  Where  adequate 
clarification  of  other  terms  has  not  been 
provided  in  the  final  rule,  the  Part  503 
regulation  or  guidance  will  provide 
additional  details.  The  types  of 
noncompliance  which  must  be  reported 
are  detailed  in  |  501.21(a)(1)  (i)  through 

(V). 

As  requested  by  one  commenter,  the 
final  rule  no  longer  provides  that  'The 


State  Program  Director  and  Regional 
Administrator  may  choose  to  include 
reporting  incidents  of  substantial 
noncompliance  by  additional  non-Class 
I  facilities  at  their  discretion."  EP.A 
agrees  that  because  this  sentence 
describes  an  optional  provision  and  not 
a  minimum  requirement,  including  it  in 
the  regulation  is  unnecessary.  Of  course. 
the  Slate  Director  and  Regional 
Administrator  are  free  to  agree  on 
additional  reporting  not  specifically 
required  by  the  regulation.  As  with  other 
details  about  program  administration 
not  addressed  in  detail  in  the  regulation. 
EPA  expects  that  the  State  Director  and 
Regional  Administrator  will  reach 
agreement  on  these  activities  in  the 
NIOA  and  other  program  agreements. 

An  environmental  group  stated  that 
reporting  should  be  required  for  all 
noncompliance,  not  just  for 
"substantial"  noncompliance.  Limited 
resources  require  that  EPA  target  the 
most  critical  problems.  The  primary 
purpose  of  State  reporting  to  EPA  is  for 
general  program  oversight.  While  EPA 
m.ay  use  this  information  as  the  basis  for 
its  decisions  on  enforcement  actions. 
States  are  not  simply  acting  as 
information  collection  agents  for  EPA. 
The  administration  of  a  State  program  is 
primarily  the  State's  responsibility. 
Therefore,  reports  on  "substantial" 
noncompliance  are  sufficient  for  the 
purposes  of  §  501.21.  Of  course,  more 
detailed  Lnformation  about  any  instance 
of  noncompliance  (whether  by  a  Class  I 
or  non-Class  I  sludge  management 
facility)  would  be  available  to  EPA  and, 
in  the  case  of  permittee  self-monitoring 
reports  required  by  the  pennit,  to  the 
public.  Similarly,  another  com.menter 
stated  that  reporting  for  non-Class  I 
noncompliance  should  be  the  same  for 
Class  I  noncompliance.  The  types  of 
noncompliance  that  must  be  reported 
are  the  same  for  each  class  of  perm.ittee. 
What  differs  is  the  frequency  of 
reporting. 

Two  comments  addressed 
discrepancies  with  or  replication  of 
NPDES  reporting  requirements.  One 
commenter  questioned  whether 
§  ^01. 21(b)(4)  is  warranted  since  it 
reqtiires  more  specific  perm.ittee 
information  than  §  123.45(c]  does  for 
NPDRS  minors.  EPA  also  received  a 
conflicting  comment  stating  that  the 
reporting  requirem.ents  as  proposed 
duplicate  NPDES  requirements.  EPA  has 
expanded  the  reporting  requirements  for 
non-Class  I  facilities  because  there  are 
only  a  small  number  of  Class  1  facilities, 
and  the  noncomplying  non -Class  I 
facilities  can  realistically  be  classified 
as  Class  I  facilities  which  need  similar 
attention. 


Several  commenters  requested  that 
EPA  develop  a  computer  software 
program  to  prom,ote  reporting  uniformity 
and  minimize  duplication  of  effort. 
Another  commenter  suggested  that  EPA 
develop  a  standardized  reporting  format 
(such  as  questionnaires,  tables,  and 
checklists)  for  the  same  reasons.  EPA  is 
in  the  process  of  developing  an 
inform.ation  systemi  which  will  assist  the 
States  in  fulfilling  these  reporting 
requirements.  However,  such  a  system 
cannot  replace  formal  reporting  as  has 
been  suggested  by  one  comm.enter 
because  a  narrative  response  is  required 
in  some  cases  (e.g.,  |  501.21(bl(4)(i)(D) 
requires  States  to  describe  steps  being 
taken  to  bring  noncomplying  non-Class  I 
facilities  into  compliance). 

Finally  several  comm.enters  suggested 
that  EP.A  use  existing  programs,  such  as 
the  section  305(b)  reports  for  State 
program  oversight,  or  randomly  sample 
existing  State  programs  to  evaluate 
compliance.  Section  305(b)  requires 
biannual  reports  !c  Congress  which 
were  not  intended  for  this  purpose. 
Other  suggested  alternatives  to  program 
reporting  do  not  provide  the  level  of 
detail  EPA  requires  for  compliance 
evaluation  and  enforcement. 

11.  Program  Approval,  Revision,  and 
Withdrawal  (Sections  501.31  through 
501.34) 

Review  and  approval  procedures. 
Section  501.31  outlines  the  procedures 
for  State  submission  and  EPA  review 
and  approval  of  a  State  program  that 
apply  after  EPA  m.akes  a  determination 
under  §  501.11(b)  that  the  State's 
submission  is  complete. 

Once  the  pixjgram  is  determined  to  be 
complete.  ERA  must  provide  public 
notice  of  receipt  of  the  submission.  As 
noted  by  a  commenter  on  the  1986 
proposal,  notice  that  EPA  will  be 
considering  the  State's  application  for 
program  approval  is  an  important  step 
because  it  informs  the  public  about  its 
opportunity  to  comment  on  the  State's 
application.  Tne  notice  must  indicate 
where  and  when  the  State's  submission 
is  accessible  to  the  public  and  the  cost 
of  obtaining  a  copy.  It  also  delineates 
the  fundamental  aspects  of  the  Stale's 
proposed  program  and  must  provide  a 
minimum  comment  period  of  45  days. 
Finally,  the  notice  must  state  whether  a 
public  hearing  has  been  scheduled  (or 
how  one  can  be  requested,  if  none  has 
been  scheduled)  and  list  the  name  of  a 
contact  person  who  can  provide 
additional  information. 

Under  the  proposed  rule,  EPA  would 
publish  the  notice  in  the  Federal 
Register,  in  enough  of  the  largest 
newspapers  in  the  State  to  attract  State- 
wide attention,  and  in  individual  notices 
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mailed  to  all  interested  persons  and 
government  agencies,  as  well  as  to  all 
permit  holders  and  applicants  subject  to 
sludge  use  and  disposal  requirements. 
The  Agency  solicited  comments  on 
whether  individual  notice  to  "permit 
holders  and  applicants"  was  necessary 
or  whether  the  other  required  forms  of 
notice  (Federal  Register,  State 
newspapers,  and  mailing  lists)  would  be 
sufficient. 

Comments  on  this  issue  were  evenly 
divided.  Individual  notice  received 
broad-based  support  (a  State,  an 
environmental  group,  a  POTW,  and  an 
association  representing  POTWs), 
primarily  because  it  would  better  inform 
the  regulated  community  and  give  them 
opportunity  to  comment.  Opponents 
included  five  States  and  one  industry,  In 
opposition,  commenters  said  that  money 
could  be  better  spent  on  research, 
regulated  parties  will  be  subject  to  the 
same  standards  regardless  of  who 
issues  the  permits,  and  notice  would 
only  confuse  the  regulated  community, 

EPA  has  carefully  considered  all 
comments  and  has  decided  in  the  final 
rule  to  require  individual  notice  to 
regulated  parties  (in  addition  to  persons 
on  the  general  mailing  list  of  interested 
persons).  It  is  important  that  the 
regulated  community  and  other 
interested  parties  have  notice  and 
opportunity  to  comment  on  the  State's 
program,  particularly  since  the  sludge 
management  program  is  new.  This  can 
best  be  accompUshed  with  widespread 
notice  of  the  State's  submission.  The 
State's  program  could  be  administered 
differently  from  the  federal  program 
even  though  the  federal  technical 
standards  will  be  a  key  feature  in  both 
programs.  Likewise,  the  State  could  be 
reorganizing  its  sludge  management 
functions  or  program  offices  as  part  of  a 
plan  to  obtain  EPA  approval.  Therefore, 
it  is  di^icult  to  understand  how  notice 
would  confuse  the  regulated  community. 
Instead,  such  notice  (and  subsequent 
information  activities)  could  help  clarif)- 
critical  aspects  of  the  programs 
administration. 

One  commenter  requested  that  State 
permit  programs  be  sent  to  all  permit 
holders  whenever  "sludge  management 
programs"  are  included  in  an  NPDES 
permit.  This  is  neither  feasible  nor 
necessary.  As  discossed  above, 
regulated  parties  will  receive  individual 
notice  that  EPA  is  considering  a  State 
program  for  approval  and  will  have  45 
days  to  comment  on  the  State's 
submission  (increased  from  30  days  in 
response  to  comments  on  the  1986 
proposal  and  consistent  with  the  NPDES 
regulations).  Regulated  parties  will  have 
sufficient  opportunity  to  review  and 
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comment  on  the  State  program  when 
EPA  IS  m<iking  the  approval  decision. 
After  Sta'e  program  approval,  permit 
applicants  will  of  course  have  an 
opportunity  to  comment  durmg  the 
permit  issuance  process  on  any  Slate 
permit  proposed  to  be  issued.  (See 
§  501  15(dl  ) 

The  final  rule  differs  slightly  from  the 
proposed  rule  in  that  it  requires 
individual  notice  to  "all  treatment  works 
treating  domestic  sewage  listed  on  the 
inventory  required  by  S  501.12(0"  rather 
'han  to  "permit  holders  and  applicants" 
The  change  serves  two  purposes.  First,  it 
more  clearly  defines  the  category  of 
persons  who  are  to  be  sent  the  notice 
and  distinguishes  this  category  from 
NPDES  permit  holders  and  applicants. 
Second,  using  the  inventory  of  potential 
permittees,  which  the  State  must  submit 
as  part  of  its  program  application, 
minimizes  the  resources  needed  to 
compile  the  mailing  list.  This  addresses 
concerns  raised  by  some  commenters 
about  the  potential  burden  of  the  notice 
requirements.  It  should  also  help  ensure 
that  notice  will  be  sent  to  those  facilities 
most  likely  to  be  immediately  affected 
by  State  program  approval.  (In  this 
regard,  it  should  be  noted  that  requiring 
individual  notice  for  "all  treatm.ent 
works  treating  domestic  sewage  •  '  '" 
13  intended  to  be  a  general  tari;et.  In 
other  words,  failure  to  notify  cA' 
treatment  works  (e.g.,  those  not  on  the 
initial  inventory]  would  not  provide  a 
legal  basis  for  challenging  EPA's 
approval  of  a  State  program  ) 

The  proposed  rule  also  would  have 
required  that  the  public  notice  "provide 
for  a  public  hearing  within  the  State  to 
be  held  no  less  than  30  days  after  the 
notice  is  published  in  the  Federal 
Register"  (J  5m,31(b)(2)  of  the  1988 
proposal),  EPA  solicited  comments  on 
this  aspect  of  the  approval  procedures 
as  well,  particularly  whether  a  public 
hearing  on  EP.'\'8  approval  of  the  State 
program  should  be  mandator^'  (as  in  the 
1988  proposal)  or  whether  it  should  be 
required  only  when  public  interest  is 
demonstrated  (as  in  the  1986  proposal). 

Only  two  commenters.  both  regulated 
parlies,  supported  mandatory  public 
hearings;  one  without  explanation,  the 
other  as  a  means  to  inform  the  regulated 
community  and  provide  opportunity  to 
comment.  Six  commenters  supported 
discretionary  hearings,  with  various 
suggestions  for  when  a  hearing  should 
be  required.  Most  said  that  hearings 
should  be  held  when  there  was 
"significant"  or  "demonstrated"  public 
interest.  One  commenter  said  a  hparing 
should  be  held  if  there  is  a  single 
request. 

EPA  agrees  with  the  comment-:;rs 
opposing  automatic,  mandatory  public 


hearings  on  State  program  approval. 
L'nder  the  final  rule,  a  public  hearing 
will  be  held  "whenever  the  Regional 
Administrator  finds,  on  the  basis  of 
requests,  a  significant  degree  of  public 
imprest  in  the  State's  application  or  that 
a  public  hearing  might  clarify  one  or 
more  issues  involved  in  the  State's 
application."  S  501.31(c)(2).  Providing  for 
public  hearings  only  when  there  is 
sufficient  public  interest  or  other  useful 
redbon  for  holding  a  hearing  efficiently 
uses  resources  without  sacrificing  public 
participation.  EPA  strongly  encourages 
public  hearings  whenever  public  interest 
has  been  shown.  However,  it  does  not 
agree  that  automatic  triggers,  such  as 
the  smgle  request  suggested  by  one 
commenter,  are  needed  to  ensure 
adequate  public  participation.  It  is  more 
appropriate  to  give  Regional 
.Administrators  flexibility  to  exercise 
ludgmert  in  this  reg.'ird. 

One  commenter  who  responded  to  the 
1986  proposal  said  that  the  Regional 
Administrator  should  not  hold  any 
public  hearings  on  the  State's 
application  since  the  State  could  hold 
any  necessary  hearing  and  EPA  could 
participate  in  the  State  hearing  if  it 
wished.  EPA  disagrees.  The  decision 
whether  or  not  to  approve  a  State 
program  rests  wi'h  EPA  and,  as  the 
decision-maker,  EP.A  should  also 
determine  whether  a  public  hearing  is 
necessary. 

As  discussed  above,  the  State's 
application  will  be  widely  noticed, 
including  individual  notice  to  a  large 
segment  of  the  regulated  community. 
Thu.i,  both  the  public  and  the  regulated 
community  will  have  ample  notice  and 
opportunity  to  request  a  hearing.  If  a 
hearing  has  not  already  be  scheduled  at 
the  tim.e  of  the  notice  required  by 
paragraph  (c)(21,  that  notice  will  include 
information  about  how  to  request  a 
public  hearing.  If  the  Regional 
Admunistrator  subsequently  decides  to 
hold  a  hearing,  notice  of  the  hearing 
must  appear  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  hearing,  which  states  when  and 
where  the  hearing  will  be  held. 

One  commenter  on  the  earlier 
proposal  said  the  regulation  should 
specify  that  the  hearing  be  held  "at  a 
location  selected  by  the  State  submitting 
a  program"  to  ensure  that  State 
concerns  are  heard  and  to  satisfy  the 
intent  of  public  hearings,  EPA  disagrees 
that  further  specificity  in  the  regulation 
is  necessary  or  desirable.  States  have 
ample  opportunity  to  voice  their 
concerns  before,  during,  and  after  the 
public  hearings.  The  regulation  already 
specifies  that  the  public  hearing  will  be 
held  "within  the  State."  Under  general 
principles,  decisions  such  as  where  to 


hold  hearings  are  guided  by  the  goal  of 
maximizing  public  participation  and 
thus  satisfying  the  intent  of  public 
hearings.  (See.  for  example,  40  CFR 
25.12(c).)  Although  ensuring  the  State's 
opportunity  to  participate  in  a  hearing 
would  be  of  paramount  im.portance,  the 
Regional  Adminiatrator  must  also 
consider  the  convenience  of  the  hearing 
location  to  other  parties  who  have 
expressed  an  interest.  Therefore,  the 
details  of  the  public  hearing,  including 
location,  are  best  left  to  the  discretion  of 
the  Regional  Administrator. 

The  Administrator  has  90  days  from 
the  date  of  receipt  of  the  complete 
program  to  approve  or  disapprove  of  the 
program.  (§  501.31(d).)  In  response  to  a 
comment,  today  s  final  rule  clarifies  that 
the  90-day  review  period  begins  only 
after  EPA  has  determined  that  the 
program  is  complete  (in  accordance  with 
§  501, 11(b)).  As  a  general  rule,  90  days 
should  be  sufficient  time  to  make  this 
decision.  Failure  to  make  a  decision  by 
the  90-day  deadline  does  not  mean  that 
the  State's  program  is  approved  by 
default,  however.  Also,  the  90-day 
period  may  be  extended  by  mutual 
agreement  between  the  State  and  EPA. 
One  commenter  objected  to  providing 
for  an  extension  of  the  deadline  without 
also  publishing  notice  of,  and  reasons 
for,  the  extension  and  providing  for 
public  notice  and  opportunity  to 
comment.  The  same  commenter  also 
objected  to  any  extension  of  the 
comment  period  based  on  "material 
changes"  to  the  State  program 
submission.  According  to  the 
commenter,  extensions  of  the  90-day 
review  period  unnecessarily  delay 
action  on  the  State's  program.  EPA 
disagrees.  Flexibility  is  needed  to 
provide  EPA  with  adequate  time  to 
consider  changes  to  the  State's 
submission  made  by  the  State  or  in 
response  to  problems  identified  during 
public  review.  In  most  cases,  providing 
for  extensions  of  the  review  period  to 
accommodate  "mid-stream"  changes 
would  be  less  time-consuming  than 
either  of  the  alternatives;  disapproving  a 
program  at  the  end  of  the  90-day  period 
and  starting  the  process  over  again  to 
review  the  changes  or  approving  the 
program  and  considering  changes 
through  program  revision  procedures. 
Moreover,  now  that  the  CWA  clearly 
authorizes  a  federal  permitting  program, 
delay  in  approving  a  State  program  does 
not  necessarily  delay  implementation  of 
environmental  controls.  In  addition,  EPA 
sees  no  useful  reason  to  subject  this 
type  of  interlocutory  procedural  decision 
to  notice  and  comment.  Extensions  of 
the  review  periods  do  not  diminish  the 


piiblic's  opportunity  to  comment  on  the 
adequacy  of  the  State's  program 

The  Regional  Office  will  prepare  a 
responsiveness  summary  identifying  the 
public  participation  activities 
conducted,  summanzing  significant 
comments  and  rccponding  to  these 
comments.  Notice  c.  approval  will  be 
published  in  the  Fedeio!  Register  (f  the 
program  is  disapproved,  'he 
Administrator  will  notfy  the  State  of  the 
reasons  for  disapproval  and  what  final 
revisions  v.'ould  be  necessarv  to  make 
the  program  approvable.  One 
commenter  suggested  that  EPA  publish  a 
notice  of  disapproval  as  well,  to  inform 
the  public  of  final  agency  action.  Since 
the  effect  of  disapproval  would  be  to 
maintain  the  status  quo.  it  is  not  elf  ar 
what  purpose  such  a  notice  would  serve 
Tliereforc,  the  final  rule  has  not  been 
revised  to  require  notice  of  disapproval. 

One  commenter  said  the  use  of 
different  terms  to  des,gr,ate  the 
authority  responsible  for  approving 
State  programs,  such  as  "EPA." 
"Administiator,"  "Agency,"  and 
"Regional  Offices"  in  this  section  was 
confusing.  This  commenter  also 
suggested  that  .such  decisions  be  m.ade 
at  the  Regional  level  "after  obtaining 
concurrence  on  a  case-by-case  ba^is 
from  headquarters  based  on  a  national 
flexible  program  emphanis.'  In  a  related 
vein,  a  commenter  on  the  1986  proposal 
urged  generally  that  Regional 
Admmislrators  be  given  g.-eate:  control 
over  State  program  approval  decisions 
because  the  Regional  Administrator  is  in 
a  better  position  than  EPA  in 
Washington  to  determine  if  a  Sta'e 
program  provides  adequate  control  over 
sewage  sludge. 

The  language  in  l^his  section  is  taken 
from  an  analogous  section  in  Part  123. 
the  XPDES  State  program  regulations 
Th"^  use  of  different  term.s  reflects  the 
involvement  of  both  Headquarters  and 
thp  Regional  Office  in  State  program 
approval  decisions.  Details  about 
approval  procedures  are  provided  in 
additional  guidance.  Briefly,  the 
.Administrator  or  his  designee  is  the 
final  decision-making  auhonty. 
However,  the  Regional  Office  plays  the 
lead  role  in  working  with  the  State  to 
develop  an  appropriate  progra.m  and  in 
processing  the  State's  application,  and 
m  recommending  final  decisions.  The 
Region's  role  will  be  established  through 
an  internal  delegation  of  authority 
document  rather  than  in  the  regulation. 
Headquarters  concurs  on  major 
decisions.  Although  Regional  Offices  are 
more  familiar  with  particular  State 
progranw,  EPA  Headquarters' 
involvement  ensures  minimum 
consistency  among  State  programs 


nationwide.  Therefore,  the  final  rule 
retains  essentially  the  same  language  as 
the  proposed. 

Two  minor  changes  have  been  made 
to  clarify  anv  remaining  confusion.  First, 
the  words  "the  Agency's"  have  been 
replaced  bv  "EPA's"  in  the  last  sentence 
of  §  501.31(d)  Second,  a  definition  of 
"Administrator"  has  been  added  to 
§  501.2.  which  includes  "an  authorized 
representBtive"  of  the  .Administrator  as 
part  of  the  definition  (consistent  with 
the  dpfiuition  of    Administrator"  in  Part 
122) 

Prograrr  revision.  Section  501.32 
addresses  revision  of  State  programs. 
IT.e  procedures  for  program  revision  are 
verj"  similar  to  the  procedures  used  in 
the  original  program  approval  process 
(and  therefore,  except  in  cases  of 
nonsubstantial  revisions,  provide  for 
public  participation  as  requested  by  a 
commenter  on  the  1986  proposal).  The 
revision  procedures  in  the  proposed  rule 
were  based  on  analogous  provisions  in 
Part  123.  EPA  received  no  significant 
comment  on  the  proposal  and  therefore 
is  promulgating  a  final  rule  that  is  the 
same  as  the  proposed  rule. 

Revision  may  be  necessary  any  time 
the  State  or  Federal  laws  or  programs 
change.  Under  paragraph  (a).  State 
program  revisions  necessitated  by 
changes  or  additions  to  the  Federal 
regulations  gove.T.uig  sewage  sludge  use 
and  disposal,  including  changes  to  this 
Part,  must  be  made  within  one  year  from 
promulgation  of  the  applicable 
regulations,  or  within  two  years  if  an 
amendment  to  a  State  statute  is 
required. 

Program  withdrawal.  Sections  501.33 
(criteria  for  withdrawal)  and  501.34 
(procedures  for  withdrawal  of  State 
programs)  incorporate  40  CFR  123.63 
and  123.64.  the  NPDES  provisions  for 
program  withdrawal.  The  final  rule  is 
the  same  as  the  March  1988  prcpos-7d 
rule. 

Under  these  sections,  withd^awa^can 
occur  voluntarily  (where  the  State 
decides  to  tr-msfer  all  program 
responsibilities  back  to  EPA)  or 
involuntar.lv  (EP.A  decides  to  withdraw 
approval  where  the  State  program  no 
longer  complies  w'lh  the  Clean  Water 
Ac.  or  re^julatioRsl.  The  rule  does  not 
provide  for  partial  withdrawal  of  a 
State's  program  (as  would  the  1986 
propcsevi  Part  501)  because  it  would 
result  in  a  piecemeal  program  that 
would  be  difficult  to  administer  and 
oversee  and  could  create  considerable 
confusion.  Grounds  for  initiating  State 
program  withdrawal  proceecineis 
include;  (1)  The  State's  legal  authorities 
no  longer  meet  CWA  requirements;  (2) 
the  operation  of  the  State  program  fails 


to  comply  with  EPA  regulations;  (3)  the 
State's  enforcement  program  fails  to 
comply  with  EPA  regulations;  or  (4)  the 
State  program  fails  to  comply  with  the 
terms  of  the  Memorandum  of 
Agreement. 

One  commenter  addressed  the 
program  withdrawal  criteria  provision  in 
response  to  the  1988  proposal  (which 
was  substantially  the  same  as  the  1988 
proposal).  The  commenter  requested 
that  criteria  for  withdrawal  that  is  based 
on  enforcement  program  performance 
(see  §  123*3(a)(3)(ii))  be  revised  to  read: 
"Failure  to  seek  adequate  enforcemen' 
penalties  or  fines  or  to  collect  such 
penalties  or  fmc*,"  rather  than  "Failure 
to  seek  adequate  enforceuient  penalties 
or  to  collect  administrative  fines  when 
imposed." 

The  commeoter  did  not  give  a  reason 
for  requesting  the  change  in  language. 
The  final  rule  does  not  adopt  the 
suggested  change.  The  criteria  do  not 
address  collection  of  judicially  imposed 
penalties  because,  unlike  administrative 
fines,  the  approved  State  agency  may 
have  little,  if  any,  control  over  collection 
of  those  penalties.  It  would  be 
ineffective  to  bold  a  State  program 
accountable  for  an  activity  which  they 
cannot  control  and  therefore  remedy 
any  deficiencies. 

The  commenter  also  object£?d  to  a 
requirement  that  program  withdrawal 
occur  for  "major  or  8ignif;cant "  failings 
of  the  State,  and  argued  that  eny  faiUng 
that  is  not  purely  de  mivimis  means  the 
State  is  no  longer  entitled  to  program 
approval  and  FJ'A  must  withdraw  the 
program.  The  specific  provision  to  which 
the  commenter  objected  was  not  in  the 
1988  proposal  and  is  not  in  the  final  rule. 
However,  it  is  important  to  note  that,  as 
is  the  case  under  the  NPDES  program, 
EPA  considers  withdrawal  of  en 
approved  State  sludge  management 
program  a  drastic  remedy  that  should  be 
invoked  only  where  a  State  is  unable  or 
fails  to  take  corrective  action  to  solve 
State  program  deficiencies.  See  also 
Save  the  Bav,  Inc.  v.  Administrator.  556 
F.2d  1282  (5th  Cir.  1977). 

Another  commenter,  in  response  to 
the  1986  proposal,  addressed  program 
withdrawal  procedures.  The  commenter 
requested  that  the  regulation  specify 
that  any  public  hearings  on  the  question 
of  withdrawal  take  place  "at  a  location 
selected  by  the  State  submitting  the 
program."  As  discussed  above,  the 
commenter  made  the  same  request  with 
regard  to  program  approval  hearings. 
The  procedures  governing  program 
withdrawal  are  those  set  out  in  the 
NPDES  State  program  regulation  at 
!  1Z3.64.  Although  those  procediu^s  do 
not  specify  where  the  hearings  must  be 
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held,  they  include  well-established 
procedural  safeguards  and  provide 
adequate  opportunity  for  the  Sta'e  to 
present  its  position.  Therefore,  FPA  has 
not  adopted  the  suggested  change  t.  'he 
final  rule. 

/  Part  123:  SPDES  State  Sludge 
Management  Prograrrs 

1  General 

Part  123  establishes  the  program 
requirements  and  approval  procedures 
for  States  which  seek  EPA  approval  to 
administer  an  NPDES  permit  program 
pursuant  to  section  402  of  the  CW.A  in 
lieu  of  the  federal  NPDES  pemv,! 
program.  All  39  States  which  currently 
have  EPA-approved  NPDES  programs 
govern,  at  a  minimum,  the  discharge  of 
pollutants  to  waters  of  the  United 
S'ates,  including  the  discharge  of 
sewage  sludge  to  waters  of  the  United 
States  (see  sections  405(ar-{>')  of  the 
CvVA).  None  of  these  State  programs, 
however,  have  been  approved  by  EPA  to 
admiruster  a  program  which  meets  the 
requirements  of  sections  40.5(d)  a-^d  fH 
of  the  CW.A  for  the  safe  use  and 
disposal  of  sewage  sludge  (where  sludge 
IS  not  discharged  to  navigable  waters). 

In  the  1987  amendments  to  the  CVVA. 
Congress  directed  the  Administrator  of 
EPA  to  promulgate  procedures  for  the 
approval  of  State  programs  that  assure 
I  ompliance  with  section  405(d;  of  the 
CWA  and  also  identified  section  402 
permits  as  appropriate  vehicles  for 
implementing  section  4051  d) 
requirements.  Section  4(15(0  To 
accommodate  both  goais,  EP.A  proposed 
to  amend  Part  123  to  allow  S*a!es  'o 
incorporate  a  sludge  management 
program  as  part  of  their  approved 
NPDES  programs.  Today's  revisions  to 
Part  123  are  designed  to  'fiil  m  the  gaps" 
of  existing  NPDES  requirem.ents  by 
adding  requirements  which  are  specific 
to  sludge  management  programs. 

2,  Specific  Revisions 

Today's  revisions  to  Part  123  apply 
only  to  those  States  whrh  choose  to  use 
their  NPDES  program  for  adm.mistering 
an  EPA-approved  sludge  management 
program.  States  with  existing  NPDES 
programs  will  not  be  required  to  obtain 
approval  of  a  sludge  management 
program  in  order  to  maintain  approval 
of  their  .NPDES  program.  Instead,  sludge 
management  programs  are  optional, 
Moreover,  existing  NPDES  States  may 
choose  to  implement  an  approved  sludge 
program  through  an  existing  non-NPDES 
program  pursuant  to  Part  501.  Section 
123.1(c)  states  the  availability  of  these 
<jDtions. 

The  limited  applicability  of  today's 
revisions  to  Part  123  addressing  sludge 


management  programs  is  also  addressed 

in  'he  introductory  paragraph  to 
§  123  25(al.  which  lists  permitting 
requirements  m  Parts  122  and  124 
applicable  to  the  federal  NPDES 
program,  which  a  State  must  also  be 
able  to  implement  as  part  of  an 
approved  NPDES  program.  Today's  final 
rule  clarifies  that  a  State  which  chooses 
not  to  seek  approv  a!  of  d  sludge 
m,.inagempnt  program  as  part  of  its 
NPDES  program  is  not  required  to  have 
authority  to  implement  the  sludge- 
related  revisions  to  those  provisions  of 
Parts  122  and  124  listed  in  5  123.25(a) 
which  are  promulgated  after  enactment 
of  the  1987  amendments  to  the  CVVA. 
However,  States  that  use  their  NTDES 
programs  to  administer  an  approved 
sludge  program  would  have  to  be  able  to 
implement  these  revisions. 

Program  de'icnption.  To  obtain 
NPDES  approval.  States  must  submit  a 
comprehensive  description  of  the 
program  they  propose  to  administer  in 
lieu  of  the  federal  program  ( §  123  22), 
For  States  which  seek  approval  of  their 
sludge  management  program,  as  part  of 
an  NPDES  program.  EP.A  proposed  to 
revise  J  123.22  to  include  three 
additional  requireinents:  (1)  An 
inventory  of  all  POTWs  and  other 
treatment  works  treating  domestic 
sewage,  together  with  a  plan  for 
completing  and  maintaining  an 
inventory  of  all  sewage  sludge 
generators  and  disposal  facilities;  (2) 
identification  of  any  program  for 
regulating  the  disposal  of  septage  and 
portable  toilet  pumpings  handled  under 
a  program  that  is  separate  from  that  for 
sewage  sludge;  and  (3)  a  description  of 
any  bans  or  prohibitions  imposed  by 
State  or  local  authorities  on  specific 
sludge  management  practices. 

The  additional  requirements  for  the 
program  description  in  today's  final  rule 
differs  significantly  from  the  proposed 
rule.  The  differences  parallel  those 
made  in  §  501,12  and  are  explained  in 
more  detail  in  the  above  discussion  of 
Part  501,  Briefly,  the  inventory' 
requirement  has  been  revised  by 
providing  more  specific  mformation  on 
which  facilities  and  information  must  be 
included  as  part  of  the  initial  program 
submission  and  establishing  deadlines 
fiir  subm.itting  any  remaining 
inform.ation.  The  identification  of  a 
separate  program  governing  disposal  of 
septage  and  portable  toilet  pumpings 
has  been  delated  as  redundant,  and  the 
requirement  to  document  separately  all 
State  or  local  bans  or  prohibitions  on 
particular  sludge  management  practices 
has  been  dropped  as  not  essential 

Compliance  evaluation  program.  The 
program  description  also  must  describe 
the  State's  compliance  evaluation 


program  (8  123.22(e)).  Section  123.26 
establishes  the  minimum  requirements 
for  State  compliance  monitoring 
programs,  EPA  proposed  two  revisions 
to  §  123  26(e)  for  sludge  management 
programs;  (1)  Specifying  in  paragraph 
(e](l)  that  the  inventory  of  all  sources 
covered  by  NPDES  must  include  permits 
which  implement  section  405(0  of  the 
CWA  to  ensure  inclusion  of 
nondischarging  sludge  treatment  works: 
and  (2)  a  requirement  that  the  annual 
inspection  in  paragraph  (e)(5)  include  all 
Class  I  sludge  management  facilities  in 
addition  to  all  major  dischargers. 
Today's  final  rule  does  not  include  the 
revision  to  the  inventory  of  sources 
requirement  in  §  123.26(e)(1).  The 
proposed  revision  was  unnecessary 
since  two  other  revisions  already 
required  the  same  iriformation.  As 
discussed  elsewhere,  under  revisions  to 
§§  123.22  and  123.45,  States  must  submit 
and  regularly  update  an  inventory  of 
sludge  facilities.  This  inventory  will 
serve  as  the  basis  for  the  State's 
compliance  monitoring  and  tracking 
program. 

EPA  is  promulgating  a  final  rule 
requiring  annual  inspections  of  Class  I 
facilities  that  is  the  same  as  the 
proposed  rule  (§  123  26(e;(5)).  EPA 
received  substantive  comments  on  this 
provision  regarding  the  scope  of 
inspection  requirements,  which  are 
addressed  in  the  above  discussion  about 
the  parallel  provision  in  Part  501.  In 
addition,  one  commenter  asked  for 
clarification  of  the  words  "where 
applicable"  in  the  annual  inspection 
provision.  The  phrase  "where 
applicable"  clarifies  that  States  with 
NPDES  programs  that  choose  to  set  up 
separate  State  sludge  management 
programs  (or  choose  not  to  have  an 
approved  sludge  management  program) 
do  not  need  to  inspect  Class  1  sludge 
management  facilities  as  part  of  their 
NPDES  program. 

Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  (MOA) 
between  the  State  Director  and  the 
Regional  Administrator  must  describe 
which  classes  and  categories  of  permits 
the  Regional  Administrator  will  review 
before  issuance  by  the  State  and  those 
for  which  the  Regional  Administrator 
will  waive  review.  Section  123.24(d)  lists 
the  classes  and  categories  of  permits  for 
which  review  cannot  be  waived.  Today, 
EPA  is  revising  this  paragraph  to  add  to 
this  list  the  category  of  Class  I  sludge 
management  facilities  (as  defined  in 
5  501.2).  Under  today's  rule,  permits 
issued  to  these  treatment  works  must  be 
submitted  to  EPA  for  review  and 
comment,  and,  where  appropriate, 
objection.  EPA's  reasons  for  this 


requirement  and  response  to  comments 
on  the  proposed  rule  are  discussed 
above  in  section  V.H.I, 

In  related  revisions,  EPA  proposed  to 
amend  5  123.44,  which  governs  FPA 
review  of  and  objections  to  State 
permits,  in  two  instances  to  reflect  the 
broadened  scope  of  the  NPDES  program 
to  include  regulation  of  sludge  use  and 
disposal.  Both  revisions  concern  the 
grounds  upon  which  a  Regional 
Administrator  m,ay  object  to  a  State- 
issued  permit.  The  first  proposed 
revision  was  to  S  123.44(c)(5).  which 
addresses  the  adequacy  of  monitoring 
and  related  requirements  in  permits.  It 
added  "standards  for  sewage  sludge  use 
and  disposal"  as  a  requirement  of  the 
CWA  for  which  monitoring 
requirements  must  adequately  assure 
compliance,  or  else  be  subject  to 
objection  by  the  Regional  Administrator. 
Similarly,  S  123.44(c)(6)  was  proposed  to 
be  revised  to  add  "standards  for  sewage 
sludge  use  or  disposal"  and  "sewage 
sludge  use  or  disposal  requirements 
developed  on  a  case-by-case  basis 
pursuant  to  section  405(d)  of  CWA"  as 
benchmarks  against  which  the  Regional 
Administrator  will  evaluate  State-issued 
permits.  Today's  final  rule  is  the  same 
as  that  proposed.  EPA  received  one 
comment  objecting  to  the  revision  to 
§  123.44(c)(6)  regarding  case-by-case 
limits,  which  is  addressed  above  in 
section  V.I. 5. 

The  MOA  also  must  contain 
provisions  specifying  reports  and 
information  the  State  is  expec'ed  to 
submit  to  EPA  (5  123.24(b)(3)).  Program 
reporting  requirements  are  listed,  in 
part,  in  §  123.45,  which  specifies 
requirements  for  noncompliance 
reporting.  EPA  proposed  to  amend 
§  123.45  by  adding  a  new  paragraph  (e), 
which  would  require  a  State  to  submit 
reports  on  noncompliance  with  sludge 
requirements  as  specified  in  §  501.21, 
i.e..  semi-annual  reports  summarizing 
instances  of  significant  noncompliance 
and  annual  reports.  The  proposal  also 
specified  that  the  sludge  noncompliance 
reports  may  be  combined  with  the 
reports  currently  required  under 
§  123.45. 

Today's  final  rule  with  regard  to 
noncompliance  reporting  is  the  same  as 
the  proposed  rule.  EPA  did,  however, 
make  changes  to  §  501.21,  the  section 
which  is  incorporated  by  reference  in 
today's  final  rule.  Those  changes  are 
explained  above  in  section  V,1.10. 

Incorporating  sludge  management 
into  existing  NPDES  programs.  States 
which  are  approved  for  NPDES  already 
have  in  place  many  of  the  program 
requirements  that  will  be  required  of 
Statps  which  seek  approval  under  Part 
501.  Consequently,  NPDES  States  need 


only  seek  modification  of  their  existing 
programs  under  §  123.62  if  they  wish  to 
implement  the  sludge  program  through 
their  existing  NPDES  programs  rather 
than  submit  entirely  new  programs. 
Typically,  EPA  expects  that  a  program 
modification  to  incorporate  sludge 
would  .--equire  a  State  to  submit  an 
updated  program  description  (including 
the  information  about  sludge 
management  activities  discussed 
above),  an  addendum  to  the  Attorney 
General's  Statem.ent  and.  where 
necessary,  revisions  to  the 
Memorandum  of  Agreement.  NI'DES 
States  would  need  to  demonstrate  that 
legal  authority  exists  to  issue  NPDES 
permits  for  sludge  use  and  disposal 
where  tlicre  is  no  discharge  of  the 
sludge  to  surface  waters,  and  that  they 
have  the  additional  authority  to 
implement  the  Part  503  technical 
regulations.  (See  §  501.1  )  Existing  Stale 
regulatory  and  statutory  provisions 
regarding  inspection,  monitoring, 
reporting  and  enforcement  must  be 
broad  enough  to  include  section  405 
implementation.  In  addition.  States 
would  be  expected  tu  make  any 
revisions  to  their  legal  authority 
necessary  to  implerr.ent  "sludge 
revisions"  to  Parts  122  and  124  proposed 
today  which  are  applicable  to  State 
programs  [as  specified  in  those  parts). 
A  few  commenters  misread  the  1988 
proposal  as  not  requiring  "fully 
documented"  programs  when  a  State 
m.odifies  its  existing  NPDES  program  to 
include  an  approved  sludge  program. 
Section  123.62(b)(1)  requires  a  State  to 
submit  modified  program  documents 
when  it  seeks  to  revise  an  existing  Stale 
NPDES  program.  Thus.  States  will  be 
expected  to  fully  document  their 
authority  and  ability  to  administer  an 
approved  sludge  program.  This  program 
revision  would  be  similar  in  scope  to  a 
revision  to  add  pn  treatment  to  an 
existing  NPDES  program.  As  noted 
above.  States  with  existing  NPDES 
programs  have  many  of  the  permitting 
requirements  and  procedures  already  in 
place,  and  therefore  will  not  have  to 
substantially  modify  their  programs.  But 
to  be  approved.  States  would  have  to 
modify  their  program  documents  to 
explain  how  the  existing  program 
applies  to  the  new  sludge  component. 

K.  Miscellaneous 

One  commenter  on  the  1986  proposal 
argued  that  in  seveial  areas  where  EPA 
expressed  an  intent  to  issue 
supplemental  guidance  (e.g.,  self- 
monitoring  frequencies,  compliance 
inspection  schedules),  the  Agency  must 
promulgate  regulations  rather  than  issue 
guidance.  In  most  instances  noted  by  the 
commenter,  the  final  rule  is  more 


specific  in  establishing  minimum 
requirements  than  the  1986  proposal 
(e.g.,  minimum  self-monitoring 
frequencies.  State  inspections  of  Class  I 
sludge  management  facilities).  However. 
EPA  still  expects  to  issue  guidance 
documents  which  interpret  today's  final 
rule  and  provide  guidance  on  applying 
general  requirements  to  specific 
situations,  consistent  with  past  practice. 
EPA  disagrees  with  the  commenter  that 
guidance  is  inappropriate  in  these 
situations. 

EPA  received  several  comments  not 
addressed  above  with  regard  to 
provisions  in  the  1986  proposal  that 
were  not  included  in  the  1988  proposal. 
A  separate  summary  of  these  comments 
and  the  Agency's  response  to  them  has 
been  included  in  the  public  record  of 
this  rulemaking. 

VI.  Executive  Order  122W 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is  major 
and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  A  major  rule  is  defined  as  a 
regulation  which  is  likely  to  result  in;  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
the  costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  and 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Today's  rule  establishes  the 
mechanism  (permits)  for  implementing 
standards  for  sludge  use  and  disposal 
which  will  be  promulgated  under  a 
separate  rulemaking  (to  be  codified  at  40 
CFR  Part  503).  The  potential  impacts  of 
the  Part  503  standards  on  regulated 
parties  and  the  need  for  a  Regulatory 
Impact  Statement  will  be  considered  in 
conjunction  with  that  rulemaking. 
Therefore.  EPA  disagrees  with 
commenters  who  said  that  the  economic 
impacts  of  this  rule  were  not  properly 
considered  in  the  absence  of 
information  about  Part  503. 

Today's  rule  also  establishes 
requirements  for  the  submission  and 
approval  of  State  sludge  management 
programs.  States  are  not  required  to 
seek  program  approval  under  these 
rules.  In  any  event,  the  requirements 
relating  to  optional  State  submission  of 
programs  for  EPA  approval  do  not 
impose  large  costs  upon  State  regulatory 
agencies.  Therefore,  the  rule  does  not 
satisfy  any  of  the  criteria  for  a  major 
rule  as  specified  in  section  1(b)  of  the 
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F-xecutive  Order  and  as  such  does  not 
constitute  a  major  rulemaking.  This 

regulation  was  submitted  to  the  Office 
of  Management  and  Budset  fOMB)  for 
review 

VII.  Paperwork  Reduction  .\ct 

An  Information  Collection  Request 

document  has  been  preoared  by  EPA. 
which  discusses  reportina  requinTnents 
imposed  by  today's  tlnal  rule  and 
estimates  the  annua!  burden  to 
respondents  'POTWs.  c'her  treatment 
works  trealir.c  dom^^s'.c  sewage  -<nd 
States  seelkir.;^  EPA  dpprov.il  of  t^-»ir 
sludge  managerr.en!  pr,3srarT.Hl  f  jr 
complying  wi'h  ;h^'se  requiremenis  Th,3 
document  rpnects  changes  mai.>  'r  'he 
final  njle  i.".  response  to  public 
comments  on  ttie  information  collection 
r-rquirements  contained  m  the  proposed 
rule.  No  public  comments  adcL'essin«  the 
ICR  Itself  were  received  However,  EPA 
received  numerous  comments  en  the 
proposed  regulations  whicn  imposed 
i.Tformation  collection  r»?quirements, 
EPA  s  responses  to  these  comments  are 
included  in  the  above  discussion  of  the 
final  rule. 

The  preamble  to  the  proposed  rule 
stated  that  EP.^  would  respond  in  the 
preamble  to  the  final  rule  to  any 
comments  submitted  by  the  Office  of 
N^anagement  and  Budget  (0MB)  on  the 
ICR  which  was  prepared  to  accompany 
the  proposed  rule.  0MB  submitted  three 
comments  on  the  ICR. 

OMB't  first  comment  was  that  the  ICR 
goes  beyond  the  scope  of  the  proposed 
rule.  The  ICR  covers  only  the  rules 
promulgated  today.  However 
information  collection  requirements  for 
the  sludge  program  will  also  be 
established  in  the  Part  50-3  technical 
rules.  The  ICR  now  more  clearly 
explains  the  relationship  between 
today's  rr.e  (and  ICR)  and  the  Part  503 
rule  (and  ICR).  The  two  offices 
responsible  for  the  ICRs  worked  closely 
to  coordinate  their  efforts.  The  final  ICR 
clearly  distinguishes  the  respective 
burdens  imposed  by  the  two  rules. 

OMB's  second  comment  was  that  it 
would  carefully  consider  the  burdens  of 
any  minimum  monitoring  frequency 
imposed  by  the  rjle.  Today's  rule 
requires  monitonng  and  reporting  at 
least  annually  for  all  permittees.  As 
discussed  m  the  pream.ble,  EPA  has 
determined  that,  as  a  general  rule, 
annual  monitonng  (for  at  least  the 
parameters  regulated  in  40  CFR  Part  503) 
is  the  minimum  necessary  to  assure 
compliance  with  federal  standards. 
More  frequent  monitoring  may  be 
imposed  as  part  of  the  Part  5C3  technical 
standards  or  by  the  permit  wnter  based 
on  best  professional  judgment. 


OV(B  also  questioned  whether  State 

reporting  to  EP.\  needed  to  occur 
quarteHy  as  proposed.  Today's  rule 
reduces  the  freqnenry  for  State 
noncompliance  reports  from  quarterly  to 
semj-ennufllly,  in  response  to  concerns 
about  the  reporting  burden  imposed  on 
States.  EPA  expec's  that  semi-annual 
reports  w'il  be  adequate  for  purposes  of 
State  program  oversight  and 
enforcement  actions. 

The  information  collection  requests  in 
this  rule  have  been  approved  by  OMB 
under  the  Paf>erwork  Reduction  Act.  44 
U.S.C  3501  et  seq.  and  have  been 
=nsw"ed  OMB  Control  No,  2040-0138. 
The  reporting  and  recordkeeping  burden 
on  the  public  for  this  collection  is 
estimated  at  200.008  hours  for  16.379 
respondents,  with  an  average  of  12.2 
hours  per  response  There  are  two  major 
catpgones  of  re'ipondents  with 
sianificantly  different  burdens.  EPA 
expects  that  States  seeking  program 
approval  wUl  have  an  average  annual 
burden  of  664  hours  per  State,  and 
trt'dtment  works  treating  domestic 
sewage  (i.e  ,  permittees)  will  have  an 
average  annual  burden  of  11  26  hours 
per  respondent.  These  burden  estimates 
include  all  aspects  of  the  collection 
effort  and  may  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathenng  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  etc. 

if  you  have  questions  or  comments 
rei;ardmg  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICR  No. 
1237  03!,  contact  Chief.  Information 
Puhry  Branch.  PNt-223,  US 
pjivironmental  Protection  Agency.  4(71  M 
Street.  SW.,  Washington.  DC  20460  (202- 
382-274.5);  and  Timothy  Hunt.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Vc  ashington,  DC  20.503 

V'lII.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
L  S.C.  801  et  seq..  VJP\  is  required  to 
pr^'pare  a  Regulatory  Flexibility 
.Analv  SIS  to  assess  the  impact  of  its  rules 
on  small  entities.  No  regulatory 
flexibility  analysis  is  required,  however. 
where  the  head  of  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Today's 
proposed  rule  most  directly  affects  State 
agencies.  It  also  affects  treatment  works 
that  generate  and  dispose  of  sewage 
sludge,  by  specifying  that  any  applicable 
requirements  promulgated  under 
separate  regulations  be  implemented 


through  requirements  in  permits  issued 
to  the  treatment  works.  In  nearly  all 
cases,  these  treatment  works  already 
are  required  to  obtain  the  permits  under 
existing  federal  or  State  programs. 
Accordingly,  I  hereby  certify  pursuant  to 
5  U.SC.  e05(b)  that  this  amendment  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal,  Waste  treatment  and  dispos.il. 
Water  pollution  control. 

40  CFR  Part  123 

Confidential  business  information. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Waste  treatment  and  disposal, 
Water  pollution  control,  Penalties. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control 
Hazardous  materials.  Sewage  disposal. 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply, 
Indians — lands. 

40  CFR  Part  501 

Confidential  business  information. 
Environmental  protection,  Reporting  and 
recordkeeping  requirements,  Publicly 
owned  treatment  works.  Sewage 
disposal.  Waste  treatment  and  disposal. 

Dated:  April  14. 1989. 
VVUliam  K.  Reilly, 
AdwinisLrator 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Parts  122. 123. 124. 
and  Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U  S  C. 
1251  etseq. 

2.  Section  122.1  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)(2).  by 
adding  new  paragraphs  (b)  (3)  and  (4); 
by  redesignating  paragraphs  (g)  (6),  (7). 
and  (8)  as  paragraphs  (g)  (8),  (9),  and 
(10):  by  redesignating  paragraph  (g)(5)  as 
paragraph  (g)(7)  and  revising  it  and  by 
adding  new  paragraphs  (g)(5)  and  (g)(6) 
to  read  as  follows: 


§  122.1    Purpose  and  Scope. 

(a)  •   •   * 

(1)  These  regulations  contain 
provisions  for  the  National  Pollutart 
Discharge  Elimination  System  (NPDES) 
Program  under  section  318,  402,  and  405 
of  the  Clean  Water  Act  (CWA)  (Pub  L 
92-500,  as  amended  by  Pub.  L.  95-217, 
Pub.  L,  95-576,  Pub,  L.  96-483,  Pub.  L  97- 
117,  and  Pub,  L.  100^;  33  U.S  C  1251  et 
seq.) 

*  •  *  *  « 

(b)  •   •  * 

«  *  •  •  * 

(3)  The  permit  program  established 
under  this  Part  also  applies  to  owners  or 
operators  of  any  treatment  works 
treating  domestic  sewage,  whether  or 
not  the  treatment  works  is  otherwise 
required  to  obtain  an  NPDES  permit  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  unless  all  requirements 
implementing  section  405(d)  of  CWA 
applicable  to  the  treatment  works 
treating  domestic  sewage  are  included 
in  a  permit  issued  under  the  appropriate 
provisions  of  subtitle  C  of  the  Solid 
Waste  Disposal  Act,  Part  C  of  the  Safe 
Drinking  Water  Act,  the  Marine 
Protection,  Research,  and  Sanctuaries 
.■^ct  of  1972,  or  the  Clean  Air  Act,  or 
under  State  permit  programs  approved 
by  the  Administrator  as  adequate  to 
assure  compliance  with  section  405  of 
the  CWA. 

(4)  The  Regional  Administrator  may 
designate  any  person  subject  to  the 
standards  for  sewage  sludge  use  and 
disposal  as  a  "treatment  works  treating 
domestic  sewage"  as  defined  in  §  122.1, 
where  he  or  she  finds  that  a  permit  is 
necessary  to  protect  public  health  and 
the  environment  from  the  adverse 
effects  of  sewage  sludge  or  to  ensure 
compliance  with  the  technical  standards 
for  sludge  use  and  disposal  developed 
under  CWA  section  405(d).  Any  person 
designated  as  "treatment  works  treating 
domestic  sewage"  shall  subm.it  an 
application  for  a  permit  under  §  122.21 
within  120  days  of  being  notified  by  the 
Regional  Administrator  that  a  permit  is 
required.  The  Regional  Administrator  s 
decision  to  designate  a  person  as  a 
"treatment  works  treating  domestic 
sewage"  under  this  paragraph  shall  be 
stated  in  the  fact  sheet  or  statement  of 
basis  for  the  permit. 

•        *        *        *        * 

(d)  *  •  * 

(2)  Technical  Regulations.  The  NPDES 
permit  program  has  separate  additional 
regulations.  These  separate  regulations 
are  used  by  permit  issuing  authonties  to 
determine  what  requirements  must  be 
placed  in  permits  if  they  are  issued. 
These  separate  regulations  are  located 
at  40  CFR  Parts  125, 129, 133, 136,  40  CFR 


Subchapter  N  (Parts  400  through  460), 
and  40  CFR  Part  503, 
-         •         *         ♦         e 

(8)  *  •  * 

(5)  Section  405(d)(4)  of  the  CWA 

requires  the  Administrator,  prior  to 
promulgation  of  standards  for  sewage 
sludge  use  and  disposal,  to  "impose 
conditions  in  permits  issued  to  pubhcly 
owned  treatment  works  unoer  section 
402  of  this  Act,  or  take  such  other 
measures  as  the  Administrator  deems 
appropriate  to  protect  public  health  and 
the  environment  from  any  adverse 
effects  which  may  occur  from  toxic 
pollutants  in  sewage  sludge." 

(6)  Section  405(0  provides  that  f^DES 
permits  must  include  requirements 
implementing  the  standards  for  sludge 
use  and  disposal  (40  CFR  Part  503) 
"unless  such  requirements  have  been 
included  in  a  permit  i.ssued  under  the 
appropriate  provisions  of  subtitle  C  of 
the  Solid  Waste  Disposal  Act.  part  C  of 
the  Safe  Drinking  W  ater  Act,  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  or  the  Clean  Air  Act,  or 
under  State  permit  programs  approved 
by  the  Administrator  *  *  *,"  Section 
405(f)  also  authorizes  the  Administrator 
to  issue  permits  with  requirements  for 
sludge  use  or  disposal  that  assure 
compliance  with  40  CFR  Part  503  to  any 
treatment  works  treating  domestic 
sewage  that  is  not  subject  to  NPDES 
(i.e.,  has  no  point  source  discharge)  and 
has  not  been  issued  a  permit  that 
includes  applicable  40  CFR  Part  503 
standards  under  the  other  permit 
programs  listed  in  section  405(f)(1)  of  the 
CWA. 

(-)  Sections  402(bl  318  (b)  and  (c).  and 
405  (c)  and  (f)  of  CWA  authorize  EPA 
approval  of  State  permit  programs  for 
discharges  from  point  sources, 
discharges  to  aquaculture  projects,  and 
use  and  disposal  of  sewage  sludge. 

•  *        *        •        * 

3,  Section  122.2  is  amended  by 
revising  the  definitions  of  "applicable 
standards  and  limitations,"  "sewage 
sludge."  and  "toxic  pollutant"  and  by 
adding  definitions  for  "class  I  sludge 
management  facility,"  "septage," 
"sewage  sludge  use  or  disposal 
practice,"  "standards  for  sewage  sludge 
use  or  disposal,"  "sludge-only  facility," 
and  "treatment  works  treating  domestic 
sewage"  as  follows: 

§  122J    Deflnlttons. 

*  *         <         *         • 

.Appiicahle  standards  and  limitations 
means  all  State,  interstate,  and  federal 
standards  and  lim.itations  to  which  a 
'discharge,"  a  "sewage  sludge  use  or 
disposal  practice,"  or  a  related  activity 
is  subject  under  the  CWA,  including 


"effluent  limitations."  water  quality 
standards,  standards  of  performance, 
toxic  effluent  standards  or  prohibitions, 
"best  management  practices  " 
pretreatment  standards,  and  "standards 
for  sewage  sludge  use  or  disposal" 
under  sections  301.  302.  303.  304.  306. 
307.  308,  403  and  405  of  CWA. 

•  . »        »        •        • 

Class  I  sludge  management  facility 
means  any  POTW  identified  under  40 
CFR  403.8(a)  as  being  required  to  have 
an  approved  pretreatment  program 
(including  such  POTWs  located  in  a 
State  that  has  elected  to  assume  local 
program  responsibilities  pursuant  to  40 
CFR  403.10(e))  and  any  other  treatment 
works  treating  domestic  sewage 
classified  as  a  Class  1  sludge 
management  facility  by  the  Regional 
Administrator,  or.  in  the  case  of 
approved  State  programs,  the  Regional 
Administrator  in  conjunction  with  the 
State  Director,  because  of  the  potential 
for  its  sludge  use  or  disposal  practices  to 
adversely  affect  public  health  and  the 
environment 

•  *        •        •        • 

Septage  means  the  liquid  and  solid 
material  pumped  from  a  septic  tank, 
cesspool,  or  similar  domeshc  sewage 
treatment  system,  or  a  holding  tank 
when  the  system  is  cleaned  or 
maintained. 

•  •        «        «        • 

Sewage  Sludge  means  any  solid,  semi- 
solid, or  liquid  residue  removed  during 
the  treatment  of  municipal  waste  water 
or  domestic  sewage.  Sewage  sludge 
includes,  but  is  not  limited  to.  solids 
removed  during  primary,  secondary,  or 
advanced  waste  water  treatment  scum, 
septage,  portable  toilet  pumpings.  type 
III  marine  sanitation  device  pumpings 
(33  CFR  Part  159),  and  sewage  sludge 
products.  Sewage  sludge  does  not 
include  grit  or  screenings,  or  ash 
generated  during  the  incineration  of 
sewage  sludge. 

Sewage  sludge  use  or  disposal 
practice  means  the  collection,  storage, 
treatment  transportation,  processing, 
monitoring,  use,  or  disposal  of  sewage 
sludge. 

•  •  •  •  • 

Sludge-only  facility  means  any 
"treatment  works  treating  domestic 
sewage"  whose  methods  of  sewage 
sludge  use  or  disposal  are  subject  to 
regulations  promulgated  pursuant  to 
section  405(d)  of  the  CWA,  and  is 
required  to  obtain  a  permit  under 
5 122.1(b)(3)  of  this  Part. 

Standards  for  sewage  sludge  use  or 
disposal  means  the  regulations 
promulgated  pursuant  to  section  405(d) 
of  the  CWA  which  govern  minimum 
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requirements  for  iliidge  quality. 
management  practices,  and  monitoring 
and  reporting  applicable  to  sewage 
sludge  or  'he  use  or  disposal  of  sewage 
sludge  by  any  person. 
•        •         •         •         • 

Toxic  pollutant  means  any  pollutant 
listed  as  toxic  under  section  307(a)(ll  or. 
in  the  case  of  "sludge  use  or  disposal 
pra:t;ces. '  an>  pollutant  identified  in 
regulations  implementing  section  405[dj 
of  the  CWA. 

Treatrrert  works  treating  domestic 
sewage  means  a  POTW  or  any  ether 
sewage  sludge  or  waste  water  treatment 
devices  or  systems,  regardless  of 
ownership  (including  federal  facilities), 
used  in  the  storage  treatment,  recycling. 
and  reclamation  of  municipal  or 
domestic  sewage,  including  land 
dedicated  for  the  disposal  of  sewage 
sludge.  This  definition  does  not  include 
septic  tanks  or  similar  devices.  For 
purposes  of  this  definition,  "domestic 
sewage"  includes  waste  and  waste 
water  from  humans  or  household 
operations  that  are  discharged  to  or 
otherwise  enter  a  treatment  works.  In 
States  where  there  is  no  approved  State 
sludge  management  p'ogram  under 
section  405(n  of  the  CWA.  the  Regional 
Administrator  may  designate  any    , 
person  subject  to  the  standards  for 
sewage  sludge  use  and  disposal  in  40 
CFR  Part  503  as  a  "treatment  works 
treating  domestic  sewage."  where  he  or 
she  finds  that  there  is  a  potential  for 
adverse  effects  on  public  health  and  the 
environment  from  poor  sludge  quality  or 
poor  sludge  handling,  use  or  disposal 
practices,  or  where  he  or  she  finds  that 
such  designation  is  necessary  to  ensure 
that  such  person  is  m  compliance  with 
40  CFR  Part  503. 
•         *         •        •        • 

4.  Section  122.5  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows 

S  122.5    Effect  of  a  p«rml1. 

(a)  Applicable  to  State  progra.TS.  see 
§  123.25.  (1)  Except  for  any  toxic  effluent 
standards  and  prohibitions  imposed 
under  section  307  of  the  CWA  and 
"standards  for  sewage  sludge  use  or 
disposal"  under  405(dj  of  the  CWA, 
compliance  with  a  permit  during  its  term 
constitutes  compliance,  for  purposes  of 
enforcement,  with  sections  301,  302,  306, 
307,  318,  403.  and  405  (aHb)  of  CWA 
However,  a  permit  may  be  modified, 
revoked  and  reissued,  or  terminated 
during  its  term  for  cause  as  set  forth  in 
SS  122.62  and  122.64 

(2)  Compliance  with  a  pe.-mit 
condition  which  implements  a  p.irticular 
"standard  for  sewage  sludge  use  or 
disposal"  shall  be  an  affirmative 


defense  in  any  enfnri  r  ;n  nt  action 
brought  for  a  violation  of  that  "standard 
for  sewage  sludge  use  or  disposal" 
pursuant  to  sections  405(e)  and  309  of 
the  CWA. 

5.  Section  122.21  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (c)  as  (c)(lj  and  adding  a  new 
paragraph  (c)(2),  by  revising  paragraph 
(d)(3),  and  by  adding  an  introductory 
phrase  in  paragraph  (p)  to  read  as 
follows' 

§122.21  Application  tor  a  p«rniit 
(applicable  to  State  program*,  aee 
5  123.25). 

\ei\  Duty  to  apply.  Any  person  who 
discharges  or  proposes  to  discharge 
pollutants  or  who  owns  or  operates  a 
"sludge-only  facility"  and  who  does  not 
have  an  effective  permit,  except  persons 
covered  by  general  permits  under 
I  122.28,  excluded  under  S  122  3,  or  a 
user  of  a  privately  owned  treatment 
works  unless  the  Director  requires 
otherwise  under  §  122,44(m),  shall 
submit  a  complete  application  (which 
shall  include  a  BMP  program  if 
necessary  under  40  CFR  125,102)  to  the 
Director  in  accordance  with  this  section 
and  Part  124, 
•         •         >        •        • 

(c)  •  •  • 

(2)  Permits  under  section  405(f)  of 
CVV.4,  (i)  POTWs  with  currently 
effective  NPDES  permits  shall  submit 
the  application  information  required  by 
paragraph  (dl;3](ii)  of  this  section  with 
the  next  application  submitted  in 
accordance  with  paragraph  (d)  of  this 
section  or  within  120  days  after 
promulgation  of  a  "standard  for  sewage 
sludge  use  or  disposal '  applicable  to  the 
POTW's  sludge  use  or  disposal 
practice(s),  whichever  occurs  first. 

(ii)  Any  other  existing  "treatment 
works  treating  domestic  sewage"  not 
covered  under  paragraph  (c)(2)(i)  of  this 
section  shall  submit  an  application  to 
the  Director  within  120  days  after 
promulgation  of  a  "standard  for  sewage 
sludge  use  or  disposal"  applicable  to  its 
sludge  use  or  disposal  practice(s)  or 
upon  request  of  the  Director  prior  to  the 
promulgation  of  an  applicable  "standard 
for  sewage  sludge  use  or  disposal '  if  the 
Director  determines  that  a  permit  is 
necessary  to  protect  public  health  and 
the  environ.ment  from  any  potential 
adverse  effects  that  may  occur  from 
toxic  pollutants  in  sewage  sludge. 

(iii)  Any  "treatment  works  treating 
domestic  sewage"  that  commences 
operations  after  promulgation  of  an 
applicable  "standard  for  sewage  sludge 
use  or  disposal"  shall  submit  an 
application  to  the  Director  at  least  180 


days  prior  to  the  date  proposed  for 
commencing  operations. 

(d)  *  •  • 

(3)(i)  All  applicants  for  EPA-issued 
permits,  other  than  POTWs.  new 
sources,  and  "sludge-only  facilities." 
must  complete  Forms  1  and  either  2b  or 
2c  of  the  consolidated  permit  application 
forms  to  apply  under  §  122.21  and 
paragraphs  (f).  (g),  and  (h)  of  this 
section. 

(ii)  In  addition  to  any  other  applicable 
requirements  in  this  Part,  all  POTWs 
and  other  "treatment  works  treating 
domestic  sewage,"  including  "sludge- 
only  facilities,"  must  submit  with  their 
applications  the  information  listed  at  40 
CFR  501.15  (a)(2)  within  the  time  frames 
established  in  paragraph  (c)(2)  of  this 
section. 

*  *  «  *  • 

(p)  Recordkeeping.  Except  for 
information  required  by  paragraph 
(d)(3)(ii)  of  this  section,  which  shall  be 
retained  for  a  period  of  at  least  five 
years  from  the  date  the  application  is 
signed  (or  longer  as  required  by  40  CFR 
Part  503),  *  *  * 

*  *  *  «  * 

6.  Section  122.28  is  amended  by 
revising  the  fu-st  sentence  in  paragraphs 
(a)(1)  and  (a)(2)(ii)  introductory  text,  and 
by  revising  paragraphs  (a)(2)(ii)  (B)  and 
(C),  and  paragraphs  (b)(2)(i)  (B),  (C),  and 
(F)  to  read  as  follows: 

§  122.28    General  permita  (app<lcat>le  to 
State  NPDES  programs,  see  §  123.25). 

(a)  •  •  • 

(1)  Area.  The  general  permit  shall  be 
written  to  cover  a  category  of  discharges 
or  sludge  use  or  disposal  practices  or 
facilities  described  in  the  permit  under 
paragraph  {a)(2)(ii)  of  this  section, 
except  those  covered  by  individual 
permits,  within  a  geographic  area.  *  * 

*  «        •        •        * 

(2)  *   *   * 

(ii)  A  category  of  point  sources  other 
than  storm  water  point  sources,  or  a 
category  of  "treatment  works  treating 
domestic  sewage,"  if  the  sources  or 
"treatment  works  treating  domestic 

sewage"  all: 

■         *         «         »         « 

(B)  Discharge  the  same  types  of 
wastes  or  engage  in  the  same  types  of 
sludge  use  or  disposal  practices; 

(C)  Require  the  same  effluent 
limitations,  operating  conditions,  or 
standards  for  sewage  sludge  use  or 
disposal; 

•  *         *        «        • 

(b)  •   •   • 
(2)  •  *  * 

(i)  *  *  * 


(B)  The  discharger  or  "treatment 
works  treating  domestic  sewage"  is  not 
in  compliance  with  thie  conditions  of  the 
general  NPDES  permit; 

(C)  .\  change  ha''  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source  or  treatment  works  treating 
domestic  sewage; 

•        •        «        •        * 

(F)  Standards  for  sewage  sludge  use 
or  disposal  have  been  promulgated  for 

the  sludge  use  and  disposal  practice 
covered  by  the  gent  ral  NTDES  permit; 
or 

*  *  ■  •  • 

7.  Sectiun  122.41  is  amended  by 
revising  paragraphs  (a)(1),  (d),  and  (i)(4), 
by  adding  a  now  paragraph  il)(l)(iii). 
and  an  introductory  phrase  at  the 
beginning  of  the  first  sentence  of 
paragraph  (])(2)  and  by  revismg 
paragraphs  (l)(4)(i)  and  (l)(4)(ii),  to  read 
as  follows: 

§  122.41     Condltton.s  applicable  to  all 
permita  (applicable  to  State  programs,  see 
§  123.25). 


(1)  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307|a)  of  the 
Clean  Water  Act  for  toxic  pollutants 
and  with  standard.";  for  sewage  sludge 
use  or  disposal  established  under 
section  405(d)  of  the  CWA  within  the 
time  provided  in  the  regulations  that 
establish  these  standards  or  prohibitions 
or  standards  for  sewage  sludge  use  or 
disposal,  even  if  the  permit  lias  not  yet 
been  m.odified  to  incorporate  the 
requirement. 

•  *        «        *        « 

(d)  Duty  *r  mit'gate.  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  any  discharge  or 
sludge  use  or  disposal  in  violation  of 
this  perm.it  w-hich  has  a  reasonable 
likelihood  of  adversely  affecting  human 
health  or  the  environment. 

•  ****. 

(2)  E.Kcept  for  records  of  monitoring 
information  required  by  this  permit 
related  to  the  permittee's  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  of  at  least  five 
years  (or  longer  as  required  by  40  CFR 
Part  503],  *  *  * 

*         ♦         *         * 

(4)  Monitoring  results  must  be 
conducted  according  to  test  procedures 
approved  under  40  CFR  Part  136  or,  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  Part  136  unless 
otherwise  specified  in  40  CFR  Part  503, 


unless  other  test  procedures  have  been 
specified  m  the  perm'! 

(!)  *  *  ' 

(1)  •  *  • 

(iii)  The  alteration  or  addition  results 
in  a  significant  change  in  the  permittee's 
sludge  use  or  disposal  practices,  and 
such  alteration,  addition,  or  change  may 
justify  the  application  of  permit 
conditions  that  are  different  from  or 
absent  in  the  existing  permit,  including 
notification  of  additional  use  or  disposal 
sites  not  reported  during  the  permit 
application  process  or  not  reported 
pursuant  to  an  approved  land 
application  plan; 

•  «        •        *        * 

(4)  *   *   * 

(i)  Monitoring  results  must  be  reported 
on  a  Discharge  Monitoring  Report 
(DMR)  or  forms  provided  or  specified  by 
the  Director  for  reporting  results  of 
monitoring  of  sludge  use  or  disposal 
practices. 

(ii)  If  the  pe.inittee  monitors  any 
pollutant  more  frequently  than  required 
by  the  permit  using  test  procedures 
approved  under  40  CFR  Part  136  or.  in 
t}.c  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  Part  136  imless 
odierwise  specified  in  40  CFR  Part  503. 
or  as  specified  in  the  permit,  the  results 
of  this  monitoring  shall  be  included  in 
the  calculation  and  reporting  of  the  data 
submitted  in  the  DMR  or  sludge 
reporting  form  specified  by  the  Director. 

*  •        •        •        « 

8.  Section  122,44  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (b)(1)  and  adding  a  new 
paragraph  (b)(2),  by  adding  a  new 
paragraph  (c)(4).  by  revising  paragraphs 
(i)(l)(iii).  by  adding  a  new  sentence  to 
the  end  of  paragraph  (i)(2),  by  adding  a 
new  paragraph  (j)(3),  and  by  revising 
paragraph  (1)(1)  to  read  as  follows: 

§  122.44    Establishing  Hmitatiorts, 
standards,  and  other  permit  conci'tions 
(.applicable  to  State  KPDES  prc<;r3ms,  see 
§  123.25). 

»  •  •  *  « 

(b)  *  *  • 

(2)  Standards  for  sewage  sludge  use 
or  disposal  under  section  405(d)  of  the 
CW.'^  unless  those  standards  have  been 
included  in  a  permit  issued  under  the 
appropriate  provisions  of  subtitle  C  of 
the  Solid  Waste  Disposal  Act.  Part  C  of 
Safe  Drinking  Water  Act,  the  Marine 
Protection  Research,  and  Sanctuaries 
.Act  of  1972,  or  the  Clean  Air  Act,  or 
under  State  permit  proorams  approved 
by  the  Administrator,  When  there  are  no 
applicable  standards  for  sewage  sludge 
use  or  disposal,  the  permit  may  include 
requirements  developed  on  a  case-by- 
cese  basis  to  protect  public  health  and 


the  environment  from  any  adverse 
effects  which  may  occur  from  toxic 
pollutants  in  sewage  sludge.  If  any 
applicable  standard  for  sewage  sludge 
use  or  disposal  is  promulgated  under 
section  405(d)  of  the  CWA  and  that 
standard  is  more  stringent  than  any 
limitation  on  the  pollutant  or  practice  in 
the  permit  the  Director  may  initiate 
proceedings  under  these  regulations  to 
modify  or  revoke  and  reissue  the  permit 
to  conform  to  the  standard  for  sewage 
sludge  use  or  disposal. 

(c)  •  •  * 

(4)  For  any  permit  issued  to  a 
treatment  works  treating  domestic 
sewage  (including  "sludge-only 
facilities"),  the  Director  shall  include  a 
reopcner  clause  to  incorporate  any 
applicable  standard  for  sewage  sludge 
use  or  disposal  promulgated  under 
section  405(d)  of  the  CWA.  The  Director 
may  promptly  modify  or  revoke  and 
reissue  any  permit  containing  the 
reopener  clause  required  by  this 
paragraph  if  the  standard  for  «ewage 
sludge  use  or  disposal  is  more  stringent 
than  any  requirements  for  sludge  use  or 
disposal  in  the  permit,  or  controls  a 
pollutant  or  practice  not  limited  in  the 
permit. 

•  *        •        •        * 

(i)  •  *  • 

(1)  •  •  * 

(iii)  Other  measurements  as 
appropriate  including  pollutants  in 
internal  waste  streams  under  §  122.45(i): 
pollutants  in  intake  water  for  net 
limitations  under  5  122.45(0;  frequency, 
rate  of  discharge,  etc.,  for  noncontinuous 
discharges  under  S  122.45(e):  pollutants 
subject  to  notification  requirements 
under  $  122.42(a);  and  pollutants  in 
sewage  sludge  or  other  monitoring  as 
specified  in  40  CFR  Part  503;  or  as 
determined  to  be  necessary  on  a  case- 
bv-case  basis  pursuant  to  section 
465(d)(4)  of  the  CWA. 

•  *        *        «        4 

(2)  *  *  *  For  sewage  sludge  use  or 
disposal  practices,  requirements  to 
monitor  and  report  results  with  a 
frequency  dependent  on  the  nature  and 
effect  of  the  sewage  sludge  use  or 
disposal  practice;  minimally,  this  shall 
be  as  specified  in  40  CFR  Part  503 
(where  applicable),  but  in  no  case  less 
than  once  a  year. 

•  •        •        •        • 

(3)  For  POTWs  which  are  "sludge- 
only  facilities,"  a  requirement  to  develop 
a  pretreatment  program  under  40  CFR 
Part  403  when  the  Director  determines 
that  a  pretreatment  program  is 
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necessary  to  assure  compliance  with 
Section  405(d)  of  the  CWA 

•  •  •  •  • 

(1)  Reissued  permits.  [1]  Except  js 
provided  in  paragraph  (1](2)  of  this 
section  when  a  permit  is  renewed  or 
reissued,  interim  effluent  limitations, 
standards  or  conditions  must  be  at  loast 
as  stnngent  as  the  final  effluent 
limitations,  standards,  or  conditions  m 
the  previous  permit  (unless  the 
circumstances  on  which  the  previous 
permit  was  based  have  materially  and 
substantially  changed  since  the  ti,T:e  tht; 
permit  was  issued  and  would  constitute 
cause  for  permit  modification  nr 
revocation  and  reissuance  under 
5  122.62.) 

•  «         •         •         • 

9.  Section  122.45  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

{  122.45    C«lcutatlng  NPOES  pcnntt 
condlttona  (app<lcabl«  to  Stat*  NPOES 
programs,  m«  §  123.25). 

(b)  •  *  • 

(1)  in  the  case  of  POTWs.  permit 
effluent  limitations,  standards,  or 
prohibitions  shall  be  calculated  based 
on  design  flow. 

•  •  •  •  • 

10.  Section  122.47  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  a9 
follows: 

}  122.47    8ctwdut««  of  compllanc*. 

(a)  •  •   • 

(3)   •    •   • 

(i)  The  time  between  intenm  dates 
shall  not  exceed  1  year,  except  that  in 
the  case  of  a  schedule  for  compliance 
with  standards  for  sewage  sludge  use 
and  disposal,  the  time  between  intenm 
dates  shall  not  exceed  six  months, 

•  •         •         •         • 

11.  Section  122.62  is  amended  bv 
revising  paragraphs  (al(l)  and  (a)(7)  and 
by  adding  a  new  paragraph  fal'lSl  to 
read  as  follows: 

S  122.62    Modification  or  ravocation  and 
rateauanca  of  parmlta  (applicabia  to  Stata 
programs,  aa«  {  123.2S). 


(1)  Alterviions.  There  d.-e  mater:.il  and 
substantial  alterations  or  additions  to 
the  permitted  facility  or  activity 
(including  a  change  or  changes  in  the 
permittee's  sludge  use  or  disposal 
practice)  which  occurred  after  permit 
issuance  which  lustify  the  application  of 
permit  conditions  that  are  different  or 
absent  in  the  existing  permit. 
•         •         •        •         ■ 

(7)  Reoperer  When  required  by  the 
"reopener"  conditions  in  a  permit,  which 


a:p  e'^fahlished  in  'he  permit  under 
§  122,44(hl  (for  CWA  toxic  effluent 
limitations  and  standards  for  sewage 
sludge  use  or  disposal,  see  also 
S  122.44(c))  or  40  CVR  §  403.10(e) 
(pretreatment  program) 
«        •        •        *        • 

(Id)  Lend  application  plans.  When 
required  by  a  permit  condition  to 
incorporate  a  land  application  plan  for 
beneficial  reuse  of  sewage  sludge,  to 
revise  an  existing  land  application  plan, 
or  to  add  a  land  application  plan. 

12.  Section  122.64  is  amended  by 
revising  paragraph  (a)(4]  to  read  as 
follows: 

;  122.64    Termination  of  parmlts 
(appllcabia  to  State  programs,  s«« 
§  123.25). 

(a)  *  *  • 

(4)  A  change  in  any  condition  that 
requires  either  a  temporary  or 
permanent  reduction  or  elimination  of 
any  discharge  or  sludge  use  nr  disposal 
practice  controlled  by  the  permit  (for 
example,  plant  closure  or  termination  of 
discharge  by  connection  to  a  POTW). 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

13.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority;  Clean  Water  Act,  33  U.S.C  1251 
etseg. 

14.  Section  123.1  b  amended  by 
revising  paragraphs  (b)  and  (cj  as 
follows: 

§123.1     Purpose  and  scop*. 

(bj  These  regulations  are  promulgated 
under  the  authority  of  sections  304(i), 
101(ej,  and  405  of  CWA,  and  implement 
the  requirements  of  those  sections 

(cj  The  .'\dministrator  shall  approve 
State  programs  which  conform  to  the 
applicable  requirements  of  this  part,  A 
State  N'PDES  program  will  not  be 
approved  by  the  Adm!nistra*(;r  under 
section  402  of  CWA  unless  it  has 
authority  to  control  the  discharges 
specified  in  sections  318  and  405(a)  of 
CWA,  Permiif  programs  under  sections 
318  and  405(a)  will  not  be  approved 
independent  of  a  section  402  program. 
(Permit  programs  under  section  405(f)  of 
CW.A  (sludge  management  programs) 
may  be  approved  under  40  CFR  Part  501 
independently  of  a  section  402  permit 
prosram.) 


15.  Section  123.2  is  revised  to  read  as 

follows: 


§  123.2    Definitions. 

The  definitions  in  Part  122  and  Part 
501  apply  to  all  subparts  of  this  Part. 

16.  Section  123.22  is  amended  by 
addi.ng  a  new  paragraph  (f)  to  read  as 

follows: 

§  123.22    Program  Description. 

•  •         •         ♦        * 

(f)  A  State  seeking  approval  of  a 
sludge  management  program  under 
section  405(f)  of  the  CWA  as  part  of  its 
NPDES  program,  in  addition  to  the 
above  requirements  of  this  section,  shall 
include  the  inventory  as  required  in  40 
CFR  501.12(f). 

17.  Section  123.24  is  am.ended  by 
revising  the  last  sentence  in  the 
introductory  text  of  paragraph  (d).  and 
by  adding  a  new  paragraph  (d)(8)  to 
read  as  follows: 

§123.24    Memorandum  of  Agreement  with 
the  Regional  Admlniatrator 

•  *         •         •         • 

(d)  •  '   •  While  the  Regional 
Administrator  and  the  State  m.ay  agree 
to  waive  EPA  review  of  certain  "classes 
or  categories"  of  permits,  no  waiver  of 
review  may  be  granted  for  the  follo%ving 
classes  or  categories: 
***** 

(8)  "Class  I  sludge  management 
facilities"  as  defined  in  40  CFR  501.2. 


18.  Section  123.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(a)(37)  to  read  as  follows: 

§  123.25    Requirements  for  permitting. 

(a)  All  State  Programs  under  this  Part 
must  have  legal  authority  to  implement 
each  of  the  foUowirvg  provisions  and 
must  be  administered  in  conformance 
with  each,  except  that  a  State  which 
chooses  not  to  administer  a  sludge 
management  program  pursuant  to 
section  405(f)  of  the  CWA  as  part  of  its 
NPDES  program  is  not  required  to  have 
legal  authority  to  implement  the  portions 
of  the  following  provisions  which  were 
promulgated  after  the  enactment  of  the 
Water  Quality  Act  of  1987  (Pub.  L.  100- 
4)  and  which  govern  sewage  sludge  use 
and  disposal.  In  all  cases,  States  are  not 
precluded  from  omitting  or  modifying 
any  provisions  to  impose  more  stringent 
requirements: 
***** 

(37)  40  CFR  Parts  129, 133,  Subchapter 
N  and  40  CFR  Part  503. 
***** 

19.  Section  123.26  is  amended  by 
revising  paragraphs  (e)(5)  to  read  as 

follows: 


§  123.26    Requirements  for  compliance 
evaluation  programs. 
***** 

(e)  *  •  • 

(5)  Inspecting  the  facilities  of  all  major 
dischargers  and  all  Class  I  sludge 
management  facilities  (as  defined  in  40 
CFR  501.2)  where  applicable  at  least 
annually. 

20.  Section  123.44  is  amended  by 
revising  paragraphs  (c)(5)  and  (c)(B)  to 
read  as  follows: 

§  123.44    EPA  review  of  and  objections  to 
State  permits. 


(5J  Any  provisions  of  thu  proposed 
permit  relating  to  the  maintenance  of 
records,  reporijpg.  monitoring,  sampling, 
or  the  provision  of  any  other  information 
by  the  permittee  are  inadequate,  in  the 
judgment  of  the  Regional  Administrator, 
to  assure  compliance  with  permit 
conditions,  including  effluent  standards 
and  limitations  or  standards  for  sewage 
sludge  use  and  disposal  required  by 
CWA,  by  the  guidelines  and  regulations 
issued  under  CWA,  or  by  the  proposed 
permit; 

(6)  In  the  case  of  any  proposed 
permit  with  respect  to  which  applicable 
effluent  standards  and  limitations  or 
standards  for  sewage  sludge  use  and 
disposal  under  sections  301,  302,  306. 
307,  318,  403,  and  405  of  CWA  have  not 
yet  been  promulgated  by  the  Agency. 
the  proposed  permit,  in  the  judgment  of 
the  Regional  Administrator,  fails  to 
carry  out  the  provisions  of  CWA  or  of 
any  regulations  issued  under  CWA;  the 
provisions  of  this  paragraph  apply  to 
determinations  made  pursuant  to 
§  125.3(c)(2)  in  the  absence  of  applicable 
guidelines,  to  best  management 
practices  under  section  304(e)  of  CWA, 
which  must  be  incorporated  into  permits 
as  requirements  under  section  301.  306, 
307,  318.  403  or  405,  and  to  sewage 
sludge  use  and  di.'^posal  requirements 
developed  on  a  case-by-case  basis 
pursuant  to  section  405(d)  of  CWA,  as 
the  case  may  be; 

*  *  e  *  • 

21.  Section  12345  is  amended  by 
adding  a  new  paragraph  (t)  io  read  as 
follows: 

§  123.45    Noncompliance  and  program 
reporting  by  ttte  Director. 

*  *  *  *  • 

(e)  Sludge  noncompUiinve  proiiram 
reports.  The  Director  shall  prepare  and 
submit  semi-annual  noncompliance  and 
annual  Droorami  reports  as  required 
under  40  CFR  501.21.  The  Director  may 
include  this  information  in  reports 
submitted  in  accordance  with 
paragraphs  (a)  through  (d)  of  this 
section. 


PART  124— PROCEDURES  FOR 
DECISIONMAKING 

22.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 

.\uthority:  Resource  Conservation  and 
Kei  overy  .\(  I,  42  I'.SC.  6901  etseq.;  Safe 
Drinking  Waier  Act.  42  U  S.C.  300f  e/srtj.; 
Clean  U  ater  .^ct.  33  U.S.C.  1251  et  seq.:  and 
Clean  Air  Act.  42  U.S.C.  1857  et  seq. 

23.  Section  124.1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows; 

§  124.1    Purpose  and  scope 

(al  This  part  contains  EPA  procedures 
for  issuing,  modifying,  revoking  and 
"eissumg  or  terminating  all  RCRA,  UIC, 
PSD  and  .N'PDES  "permits"  (including 
"sludge-only"  permits  issued  pursuant  to 
§  122.1(b)(3)),  other  than  RCRA  and  UIC 
"emergency  permits  '  (see  §§  270.61  and 
144  34i  and  RCRA  "permits  by  rule" 
(§270.60).  •    •    • 

*  •         •         •         ♦ 

24.  Section  124.2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  introductory  text,  and  by  revising  the 
definitions  of  "applicable  standards  and 
limitations."  "facility  or  activity,"  and 
the  first  sentence  of  "general  permit"  to 
read  as  follows 

§  124.2    Definitions. 

(a)  In  addition  to  the  definitions  given 
m  §§  122.2  and  123.2  (NPDES),  501.2 
(sludge  management),  144.3  and  145.2 
(I'lC).  233.3  (404).  and  270.2  and  271.2 
(RCRA).  the  definitions  below  apply  to 
this  Part,  except  for  PSD  permits  which 
arc  governed  by  the  definitions  in 
§  124.41.*   •   • 

•  •  •  •  a 

.Applicable  standards  and  limitations 
means  all  State,  interstate,  and  federal 
standards  ami  limitations  to  which  a 
"discharge,    a    sludge  use  or  disposal 
practice"  or  a  related  activity  is  subject 
under  the  CWA.  including  "standards 
for  sewage  sludge  use  or  disposal," 
"effluent  limitations."  water  quality 
standards,  standards  of  performance. 
toxic  effluent  standards  or  prohibitions, 
"best  management  practices,"  and 
pretreatment  standards  under  sections 
301.  302,  303.  354,  306.  307,  308.  403,  and 
405  of  CWA, 
***** 

Facility  or  activitv  means  any  "HWM 
facility,"  UIC  "injection  well."  NPDES 
"point  source"  or  "treatment  works 
treating  domestic  sewage"  or  State  404 
dredge  or  fill  activity,  or  any  other 
facility  or  activity  (including  land  or 
appurtenances  thereto)  that  is  subject  to 
regulation  under  the  RCRA,  UIC. 
NPDES,  or  404  prog- ams. 


Genera!  permit  (NPDES  and  404) 
means  an  NPDES  or  404  "permil" 
authorizing  a  category  of  discharges  or 
activities  under  the  CWA  within  a 
geographical  area.*  *  * 
«        «        •        «        • 

25.  Section  124.3  is  amended  by 
revising  the  third  and  sixth  sentences  in 
paragraph  (c)  to  read  as  follows: 

*  •        •        *        • 

§  124.3     Appiicatic"  (or  a  permit 

*  •  •  •  « 

(c)  *  *  *  Each  application  for  an  EPA- 
issued  permit  submitted  by  an  existing 
HWM  facility  (both  Parts  A  and  B  of  the 
application],  existing  injection  well  or 
existing  NPDES  source  or  sludge-only 
facility  should  be  reviewed  for 
completeness  within  60  days  of  receipt. 

*  *  *  When  the  application  is  for  an 
existing  HWM  facility,  an  existing  UIC 
injection  well  or  an  existing  NPDES 
source  or  "sludge-only  facility"  the 
Regional  Administrator  shall  specify  in 
the  notice  of  deficiency  a  date  for 
submitting  the  necessary  information. 


26.  Section  124.5(d)  is  amended  by 
revising  the  last  sentence  lo  read  as 

follows- 

§  124. S     Mcx)iticat>o'"i,  'erfotaiio-  ar.c 
reissuance  Of  terrmnalior.  o*  t.,'t"fTT's 

*  .  T  - 

(d)  *  *  •  In  the  case  of  EPA-issued 
permits,  a  notice  of  intent  to  terminate 
shall  not  be  issued  if  the  Regional 
Administrator  and  the  permittee  agree 
to  termination  in  the  course  of 
transferring  permit  responsibility  to  an 
approved  State  under  §§  123.24(b)(1) 
(NPDES),  145.24(b)(1)  (UIC).  271.8(b)(6) 
(RCRA),  or  501.14(b)(1)  (Sludge). 

*  •  *  *  * 

27.  Section  124.6  is  amended  by 
revising  paragraph  (d)(4)(v)  to  read  as 
follows: 

§  124.6    Draft  permits. 

«  •  •  •  • 

(d) •  *  * 

(4)  *  *  * 

(v)  NPDES  permits,  effluent 
limitations,  standards,  prohibitions. 
standards  for  sewage  sludge  use  or 
disposal,  and  conditions  under 
§§  122.41. 122.42.  and  122.44.  including 
when  applicable  any  conditions  certified 
by  a  State  agency  under  S  124.55.  and  all 
variances  that  are  to  be  included  under 
§  124.63. 

*  •  •  •  « 

28.  Section  124.8  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 
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;  124.a    Faets>>««t 
•         ■         «         •         • 

(h)  a  fact  sheet  shall  be  prepdred  for 
every  draft  permit  for  a  major  HWM. 
UlC.  404.  or  NPDES  facility  or  activity, 
for  every  Cl.iss  I  sludge  management 
f  icihty,  for  every  404  and  NPDES 
senera!  permit  (}§  237  J7  and  U2.2fl!,  for 
every  NPDES  draft  permit  that 
;nr.orporate9  a  variance  or  requires  an 
explanation  under  5  124,56;b),  for  every 
ciraf!  permit  that  includes  a  sewage 
si'idge  land  application  plan  under  40 
LFR  501.15(a:il21l!x),  and  forever,'  draft 
permit  which  the  Director  finds  is  the 
subject  of  w'de-spread  public  interest  or 
raises  ma|or  issues.  '   *   * 
.         •         •         •         ■ 

29.  Section  124  10  is  amended  by 
revisinR  paragraph  (r)(l)(iil.  and  the  first 
sentence  m  !dl(li(vn)  and  adding  a 
phrase  after  "permits"  and  before, 
■publication"  in  paragraph  (cjt2}tij  to 
road  as  follows;  | 

5  124.10    PuWIe  notlc*  of  p«nntt  action* 
and  public  cotnm«nt  period. 


,^)   .   .    . 

(u)  Any  other  agency  which  the 
Director  knows  has  issued  or  is  required 
to  issue  a  RCRA,  UIC.  PSD  lor  other 
permit  under  the  Qean  Air  Act],  NPDES 
404,  sludge  management  permit,  or 
ocean  dumping  permit  under  the  Marine 
Research  Protection  and  Sanctuaries 
Act  for  the  same  facility  or  activity 
(including  EPA  when  the  draft  permit  is 
prepared  by  the  State); 


I 


(2) 


(i)  For  major  permits.  NPDES  and  W4 

general  permits,  and  permits  that 
i.'iclude  sewage  sludge  land  application 
plans  under  40  CFR 

50ri5(a!!2)!ix).   *    '    * 

•  •  •  •  • 

(d)   •    •    • 

(1)   •    •   • 

(vii)  For  NPDES  permits  only 
(including  those  for  "sludge-oniy 
facilities"),  a  general  descnptian  of  the 
location  of  each  existing  or  proposed 
discharge  point  and  the  name  of  the 
receiving  water  and  the  sludge  use  and 
disposal  practicefs)  and  the  location  of 
each  sludge  treatment  works  treating 
domestic  sewage  and  use  or  disposal 
sites  known  at  the  time  of  permit 
application.  For  draft  general  permits, 
this  reqv.irem.ent  will  be  satisfied  by  a 
map  or  description  of  the  permit 
area    •   •   * 
•         •         >         t         • 

30.  Section  124  56  is  amended  by 
revising  pa'a^raphs  (a),  (b)(l)(ivl,  and 


(c),  and  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

5  124.56    FactabMt*. 

(a)  Any  calculations  or  other 
npcessary  explanation  of  the  derivation 
:  f  specific  effluent  limitations  and 
conditions  or  standards  for  sewage 
sludge  use  or  disposal,  including  a 
citation  to  the  applicable  effluent 
limitation  guideline,  performance 
standard,  or  standard  for  sewage  sludge 
use  or  disposal  as  required  by  §  122.44 
and  reasons  why  they  are  applicable  or 
an  explanation  of  how  the  alternate 
effluent  limitations  were  developed. 

(b)  *  •  • 

(iv)  Limitations  set  on  a  case-by-case 
basis  under  5  125.3  (c)(2)  or  (c)(3),  or 
pursuant  to  Section  405{d)l4)  of  the 
CVVA. 

(c)  When  appropriate,  a  sketch  or 
detailed  description  of  the  location  of 
the  discharge  or  regulated  activity 
described  m  the  application;  and 

■  V  •  *  * 

(e)  For  permits  that  include  a  sewage 
sludge  land  application  plan  under  40 
CFR  501  15(a|12)(ix).  a  bnef  description 
of  how  each  of  the  required  elements  of 
the  land  application  plan  are  addressed 
ir.  the  permit. 

31  Section  124.71  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

f  124.71     AppUcaWllty. 

(a J  The  regulations  in  this  subpart 
govern  all  formal  hearings  conducted  by 
EPA  under  CWA  sections  402  and  405(f). 
except  those  conducted  under  Subpart 
F    •    ■    • 

32.  Section  124.111  is  amended  by 
revising  the  first  sentence  of  paragraph 
(aKl)(i)  to  read  as  follows: 

§124.111     Applicability, 
(a)  •  •  * 

(i)  In  any  proceedings  for  the  issuance 
of  any  NPDES  permit  under  CWA 
sections  402  and  405(0  which  constitute 
"initial  licensing"  under  the 
.■\dministrative  Procedure  .^ct.  when  the 
RcRional  Administrator  elects  to  apply 
this  subpart  and  explicitly  so  states  in 
'he  public  notice  of  the  draft  permit 
under  §  124.10  or  in  a  supplemental 
notice  under  §  124,14.   ' 

33.  Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Suhchnp'cr  O  consisting 
of  Part  501  to  read  as  follows: 


SUBCHAPTER  O-SEWAGE  SLUDGE 

PART  501-STATE  SLUDGE 
MANAGEMENT  PROGRAM 
REGULATIONS 

Subpart  A— Purpose,  Scope,  and  General 
Program  Requirements 

5tn  1     Purpose  and  Scope. 

501.2  Definitions. 

501.3  Coordination  with  other  programs. 

Subpart  B — Development  and  Submission 

of  State  Programs 

501  11     Elements  of  a  sludge  management 

program  submission. 
!501.12    Program  description. 

501.13  Attorney  General  s  statement, 

501.14  Memorandum  of  agreement  with  the 
Re^iional  Administrator. 

501.15  Requirements  for  permitting. 

501.16  Requirements  for  compliance 
evaluation  programs. 

501.17  Requirements  for  enforcement 
authority. 

501.18  Prohibition. 

501 .19  Sharing  of  information. 

501.20  Receipt  and  use  of  federal 
information. 

5in,21     Program  reporting  to  EPA. 

Subpart  C — Program  Approval,  Revision 
and  WItndrawal 

501.31  Review  and  approval  procedures. 

501.32  Procedures  for  revision  of  State 
programs. 

501.33  Criteria  for  withdrawal  of  State 
programs. 

501. .34    Procedures  for  withdrawal  of  Slate 
programs. 
Authority:  33  U  S.C.  1251  e.'  seq. 

Subpart  A— Purpose,  Scope  and 
General  Program  Requirements 

{501.1    Purpose  and  scope. 

(a)  These  regulations  are  promulgated 
under  the  authority  of  sections  101(e). 
405(f).  501  (a),  and  518(e)  of  the  CWA, 
and  implement  the  requirements  of 
those  sections. 

(b)  This  part  specifies  the  procedures 
EPA  will  follow  in  approving,  revising, 
and  withdrawing  State  sludge 
management  programs  under  section 
405(f)  that  are  not  part  of  a  State's 
NPDES  program,  and  the  requirements 
State  programs  must  meet  to  be 
approved  by  the  Administrator  under 
section  405(f)  of  CWA.  Sludge 
Management  Program  submissions  may 
be  developed  and  implemented  under 
any  existing  or  new  State  authority  or 
authorities  as  long  as  they  meet  the 
requirements  of  this  Part.  (States 
seeking  approval  of  their  sludge  program 
as  part  of  their  NPDES  program  are  to 
follow  the  requirements  and  procedures 
for  program  modification  set  forth  in  40 
CFR  Part  123.) 

(c)  Any  complete  State  Sludge 
Management  Program  submitted  for 
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approval  under  this  part  shall  have  the 
following  as  a  minimum: 

(1)  The  authority  to  require 
compliance  by  any  person  who  uses  or 
disposes  of  sewage  sludge  with 
standards  for  sludge  use  or  disposal 
issued  under  section  403(d)  of  the  CWA. 
including  compliance  by  federal 
facilities: 

(2)  The  authonty  to  issue  permits  th.il 
npply.  and  ensure  compliance  with,  the 
applicable  requirements  of  section  405 
of  the  Clean  Water  Act  to  any  POTW  or 
other  treatment  works  treating  domestic 
sewage,  and  procedures  for  issuance  of 
such  permits: 

(3)  Provisions  for  regulating  the  use  or 
disposal  of  sewage  sludge  by  non- 
permittees: 

(4)  The  authority  to  take  actions  to 
protect  public  health  and  the 
environment  from  any  adverse  effects 
that  may  occur  from  toxic  pollutants  in 
sewage  sludge:  and 

(5)  the  authonty  to  abate  violations  of 
the  State  sludge  program,  including  civil 
and  criminal  penalties  and  olhfr  ways 
and  means  of  enforcement. 

(d)  In  addition,  any  complete  State 
Sludge  .Management  Program  submitted 
for  approval  under  this  Part  shall  have 
authority  to  address: 

(1)  All  sewage  sludge  management 
practices  used  in  the  State,  including 
associated  transport  and  storage,  that 
are  practiced  or  planned  to  be  practiced 
in  the  State,  unless  the  State  is  applying 
for  par*idi  sludge  program  approval  in 
accorddnoc  with  40  CFR  123.30.  The 
State  sludge  management  program  shall 
also  be  applicable  to  all  federal  facilities 
in  the  State.  Sludge  management 
activities  and  practices  shall  include  as 
applicable; 

(i)  Sludge  treatment,  processing,  and 
short  term  storage  practices  as  may  be 
covered  by  federal  regulations; 

(ii)  Sludge  use  and  ultimate  disposal 
practices,  including: 

(A)  Land  application. 

(B)  Landfilling, 

(C)  Distribution  &  marketing. 

(D)  Incineration. 

(E)  Surface  disposal  sites,  and 

(F)  Any  other  sludge  use  and  disposal 
practices  as  may  be  covered  by  federal 
regulations. 

(e)  The  Administrator  will  approve 
State  programs  which  conform  to  the 
applicable  requirements  of  this  Part. 

(f)  Upon  approval  of  a  State  program. 
the  Administrator  will  suspend  the 
issuance  of  federal  permits  for  those 
activities  subject  to  the  approved  State 
program.  After  program  approval  EPA 
wi!!  retain  jurisdiction  over  any  permits 
(including  general  permits)  which  it  has 
issued  unless  arrangements  have  been 
made  with  the  State  in  the 


Memorandum  of  Agreement  for  the 
State  to  assume  responsibility  for  these 
permits  Retention  of  jurisdiction  will 
include  the  processing  of  any  permit 
appeals,  modification  requests,  or 
variance  requests:  the  conduct  of 
inspections,  and  the  receipt  and  review 
of  se!f-moni'oring  reports.  If  any  permit 
appeal,  modification  request,  or 
variance  request  is  not  finally  resolved 
when  the  federally  issued  permit 
expires,  EPA  may.  with  the  consent  of 
the  State,  retain  jurisdiction  until  the 
matter  is  resolved. 

(g)  Notwithstanding  approval  of  a 
State  sludge  program.  EPA  has  the 
authority  to  take  enforcement  actions 
for  any  violations  of  this  Part  or  sections 
405  or  309  of  the  CWA. 

I h)  Any  State  program  approved  by 
the  Administr.=:tor  shall  at  all  times  be 
conducted  in  accordance  with  the 
requirements  of  this  part. 

(i)  Nothing  in  this  part  precludes  a 
State  or  political  subdivision  thereof,  or 
interstate  agency,  from  adopting  or 
enforcing  requirements  established  by 
State  or  local  law  that  are  more 
stringent  or  more  extensive  than  those 
required  in  this  Part  or  in  any  other 
federal  statute  or  regulation. 

(j)  Nothing  in  this  part  precludes  a 
State  frcm  operating  a  program  with  a 
greater  scope  of  coverage  than  that 
required  under  this  part.  If  an  approved 
State  program  has  greater  scope  of 
coverage  than  required  by  federal  law, 
the  additional  coverage  is  not  part  of  the 
fedpraily  approved  program. 

iki  Sections  106(a)  and  (d)  of  the 
Manne  Protection,  Research,  and 
Sanctuaries  Act  (MPRSA),  33  U.S.C. 
1416,  generally  preclude  States  from 
regulating  or  issuing  permits  for  ocean 
dumping.  Nothing  in  this  regulation  is 
intended  to  confer  on  the  Slates  the 
authority  to  engage  in  the  regulation  or 
permitting  of  ocean  dumping  in 
contravention  of  the  provisions  of 
sections  106(a)  and  (d)  of  the  MPRSA. 

(1)  The  Administrator  may  allow  a 
State  sewage  sludge  management 
agency  to  assign  portions  of  its  program 
responsibilities  to  local  agencies. 
provided  that: 

(1)  No  assignment  is  made  to  a  local 
agency  which  owns  or  operates  a 
POTW  or  other  facility  that  treats  or 
disposes  of  sewage  sludge; 

(2)  The  program  description  required 
by  §  501.12  of  this  Part  identifies  any 
assignment  of  program  responsibilities 
to  the  local  agency(ies),  describes  the 
capabilities  of  the  local  agency  to  carry 
out  assigned  functions,  and  includes 
copies  of  any  documents  which  execute 
the  assignment  and  an  agreement 
between  the  State  sewage  sludge 
management  agency  and  the  local 


agency(ie8)  defining  their  respective 
program  responsibilities; 

(3)  The  Attorney  General's  Statement 
required  by  $  501.13  of  this  part  states 
that  any  assignment  of  program 
responsibilities  to  the  local  agency(ies) 
described  in  the  program  description  is 
valid  under  State  law  and  that  Stale  and 
local  law  do  not  otherwise  prohibit  the 
local  agency(ies)  from  executing  the 
program  responsibilities  assigned  by  the 
State  sewage  sludge  management 
agency; 

(4)  The  Memorandum  of  Agreement 
(MOA)  required  by  S  501.14  of  this  part 
includes  adequate  provisions  for  the 
State  sewage  sludge  management 
agency's  oversight  of  the  program 
responsibilities  assigned  to  the  local 
agency(ies); 

(5)  The  State  sewage  sludge 
management  agency  retains  all 
responsibility  for  the  program  reporting 
required  by  {  501.21  of  this  part  and  for 
all  other  activities  required  by  this  part 
or  by  the  MOA  related  to  EPA  oversight 
of  the  State's  approved  program;  and 

(6)  The  State  sewage  sludge 
management  agency  retains  full 
authority  and  ultimate  responsibility  for 
administering  all  aspects  of  the  State's 
approved  program  in  accordance  with 
the  requirements  of  this  Part  and  the 
MOA. 

,'  501  2     Of(in,itiors 

"Administrator"  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  an 
authorized  representative. 

"Approved  State  program"  means  a 
State  program  which  has  received  EPA 
approval  under  this  Part 

"Class  I  sludge  management  facility" 
means  any  POTW  identified  under  40 
CFR  403.8(a)  as  being  required  to  have 
an  approved  pretreatment  program 
(including  such  POTWs  located  in  a 
State  that  has  elected  to  assume  local 
program  responsibilities  pursuant  to  40 
CFR  403.10(e))  and  any  other  treatment 
works  treating  domestic  sewage 
classified  as  a  Class  I  sludge 
management  facility  by  the  Regional 
Administrator  in  conjunction  with  the 
State  Program  Director  because  of  the 
potential  for  its  sludge  use  or  disposal 
practices  to  adversely  affect  public 
health  or  the  environment. 

"CWA"  means  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act  or  Federal 
Wafer  Pollution  Control  Act 
Amendments  of  1972).  Pub.  L  92-500.  as 
amended  by  Pub,  L  95-217,  Pub.  L  9.5- 
576,  Pub.  L  9&-483.  Pub.  L  97-117.  and 
Pub.  L  100-4,  33  U.S.C  1251  et  seq. 
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"Municipahty"  means  a  city,  town, 
borx)ugh,  county,  parish,  district. 
dssociation.  or  other  public  bnd> 
(including  an  intermunicipal  agency  of 
two  or  more  of  the  foregoing  entuies) 
created  under  State  law  (or  an  Indian 
tribe  or  an  authorized  Indian  tribul 
organization),  or  a  designated  and 
approved  management  agen'.  y  under 
section  208  of  the  Clean  Water  Act.  This 
definition  includes  a  special  district 
created  under  State  law  such  as  a  water 
district,  sewer  district,  sanitary  district, 
utility  district,  drainage  district,  or 
similar  entity,  or  an  ir.tegrated  waste 
management  faalitj  as  defined  .n 
section  201(el  of  the  CVVA,  as  amended, 
(hat  has  as  o-ie  of  its  principal 
responsibilities  the  treatment,  transport, 
or  disposal  of  sewage  sladgo 

"Permit"  means  an  ajthorizution, 
license,  or  equivalent  control  docum.ent 
issued  by  EPA  or  an  "approved  State 
program"  to  implement  the  requirements 
of  this  Part. 

"Person"  is  an  ird;\  idual.  association, 
partnership,  corporation,  municipality. 
State  or  Federal  .Agency,  or  an  agent  or 
em.ployee  thereof 

POTW  '  means  a  publicly  owned 
treatment  works. 

"Publicly  Ow  ned  Treatment  Works" 
means  a  treatment  works  treating 
domestic  sewage  that  is  owned  by  a 
municipality  or  State, 

"Septage"  means  the  liquid  and  solid 
material  pum.ped  from  a  septic  tank, 
cesspool,  or  similar  di^mestic  sewage 
treatment  system,  or  a  holding  tank, 
when  the  system  is  cleaned  or 
maintained. 

"Sewage  sludge"  means  any  solid, 
semi-solid,  or  liquid  residue  rem:,)ved 
during  the  treatment  of  mun.cipal  waste 
water  or  domestic  sewage.  Sewage 
sludge  includes,  but  is  not  lim.ited  to. 
solids  removed  during  primary, 
secondary  or  advanced  waste  water 
treatment,  scum,  septage,  portable  toilet 
pumpings,  Tj-pe  III  Marine  Sanitation 
device  pumpings  (33  CFR  Part  159),  and 
sewage  sludge  products.  Sewage  sludge 
does  not  include  grit,  screenings,  or  ash 
generated  dunng  the  incineration  of 
sewage  sludge. 

'Standards  for  sewage  sludge  use  or 
disposal"  means  the  regulatior.:) 
promulgated  at  40  CFR  Part  503  pursuant 
to  section  405(d]  of  the  CWA  which 
govern  minimum  requirements  for 
sludge  quality,  management  practices, 
and  monitoring  and  reporting  ^ipplicable 
to  the  generation  or  treatment  of  sewage 
sludge  from  a  treatment  works  treating 
domestic  sewage  or  use  or  disposal  of 
that  sewage  sludge  by  any  person. 

"State"  means  a  State,  the  District  of 
Coium.bia,  the  Commonwealth  of  Puerto 
R.co,  the  Virgin  Islands,  Guam. 


American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islnnds.  and  the 
Com.monweaith  of  the  Northern  Mariana 
Islands,  and  an  Indian  Tribe  eligible  for 
treatment  as  a  State  puibuant  to 
regulations  promulgated  under  the 
authority  of  section  518(e)  of  the  CWA 

"State  Program  Director"  or 
"Director"  means  the  chief  executive 
officer  of  the  State  sewage  sludge 
management  agency. 

"State  sewage  sludge  management 
agency"  means  the  agency  designated 
by  the  Governor  as  having  the  lead 
responsibility  for  managing  or 
coordinating  the  approved  State 
program  under  this  Part. 

'Toxic  pollutant"  means  any  pollutant 
listed  as  toxic  under  section  307(al(l)  or 
any  pollutant  identified  in  regulations 
implementing  section  405(d)  of  the 
CWA. 

"Treatment  works  treating  domestic 
sewage"  means  a  POTW  or  any  other 
sewage  sludge  or  wastewater  treatment 
devices  or  systems,  regardless  of 
ownership  (including  Federal  facilities). 
used  in  the  storage,  treatment,  recycling, 
and  reclamation  of  municipal  or 
domestic  sewage,  including  land 
dedicated  for  the  disposal  of  sewage 
sludge.  This  definition  does  not  include 
septic  tanks  or  similar  devices.  For 
purposes  of  this  definition,  "domestic 
sewage"  includes  waste  and  waste 
water  from  humans  or  household 
operations  that  are  discharged  to  or 
otherwise  enter  a  treatment  works. 

{501.3    Coordination  wltti  other  programs. 

Issuance  of  State  permits  under  this 
Pari  may  be  coordinated  with  issuance 
of  RCRA,  UlC.  NTDES.  404  and  other 
permits  whether  they  are  controlled  by 
the  State,  EPA,  or  the  Corps  of 
Engineers.  (See  for  example  40  CFR 
124.4  for  procedures  for  coordinating 
permit  issuance,) 

Subpart  B— Development  and 
Submission  of  State  Programs 

§  so  M  1     Elements  o<  i  sludge 
management  program  submission. 

(a)  Any  State  that  seeks  to  administer 
a  program  under  this  Part  shall  submit 
to  the  Administrator  at  least  three 
copies  of  a  program  submission.  The 
submission  shall  contain  the  following: 

(1)  A  letter  from  the  Governor  of  the 
State  requesting  program  approval: 

(2)  \  complete  program  description, 
as  required  by  5  501.12  describing  how 
the  State  intends  to  carry  out  its 
responsibilities  under  this  Part; 

(3)  An  Attorney  General's  Statement 
as  required  by  S  501.13; 


(4)  A  Memorandum  of  Agreement 
with  the  Regional  Administrator  as 
required  by  S  501.14;  and 

(5)  Copies  of  all  apphcable  State 
statutes  and  regulations,  including  those 
governing  State  administrative 
procedures. 

(b)  Within  30  days  of  receipt  of  a  State 
program  submission.  EPA  will  notify  the 
State  whether  its  submission  is 
complete.  If  it  is  incomplete,  EPA  will 
identify  the  information  needed  to 
complete  the  program  submission. 

(Informutiun  collection  requirements  in 
paragraph  (a)  were  approved  by  the  Office  of 
Manngement  and  Budget  under  control 
nu.-nbor  :»4O-0128.) 

§  50 1 . 1 2    Program  description. 

Any  State  that  seeks  to  administer  a 
program  under  this  part  shall  submit  a 
description  of  the  program  it  proposes  to 
administer  in  lieu  of  the  federal  program 
under  State  law  or  under  any  interstate 
compact  The  program  description  shall 
include: 

(a)  A  description  in  narrative  form  of 
the  scope,  structure,  coverage  and 
processes  of  the  State  program. 

(b)  A  description  (including 
organization  charts)  of  the  organization 
and  structure  of  the  State  agency  or 
agencies  which  will  have  responsibility 
for  administering  the  program,  including 
the  information  listed  below.  If  more 
than  one  agency  is  responsible  for 
administration  of  a  program,  the 
responsibilities  of  each  agency  must  be 
delineated,  their  procedures  for 
coordination  set  forth,  and  an  agency 
must  be  designated  as  a  "lead  agency" 
(i.e..  the  "State  sludge  management 
agency")  to  facilitate  communications 
between  EPA  and  the  State  agencies 
having  program  responsibility.  If  the 
State  proposes  to  administer  a  program 
of  greater  scope  of  coverage  than  is 
required  by  federal  law,  the  information 
provided  under  this  paragraph  shall 
indicate  the  resources  dedicated  to 
administering  the  federally  required 
portion  of  the  program.  This  description 
shall  include: 

(1)  .A  description  of  the  State  agency 
staff  who  will  carry  out  the  State 
program,  including  the  number, 
occupations,  and  general  duties  of  the 
employees.  The  State  need  not  submit 
complete  job  descriptions  for  every 
employee  carrying  out  the  State 
program; 

(2)  An  itemization  of  the  estimated 
costs  of  establishing  and  administering 
the  program  for  the  first  two  years  after 
approval  including  cost  of  the  personnel 
listed  in  paragraph  (b)(1)  of  this  section, 
cost  of  administrative  support,  and  cost 
of  technical  support;  and 


(3)  An  estimate  of  the  sources  and 
amounts  of  funding  for  the  first  two 
years  after  approval  to  meet  the  costs 
listed  in  paragraph  (b)(2)  of  this  section. 

(c)  A  description  of  applicable  State 
procedures,  including  permitting 
procedures,  and  any  State 
administrative  or  judicial  review- 
procedures. 

(d)  Copies  of  the  permit  form(s), 
application  form(s),  and  reporting 
form{s)  the  State  intends  to  employ  m  its 
program. 

(e)  A  complete  description  of  the 
State's  compliance  tracking  and 
enforcement  program  (see  40  CFR  501.16 
and  501.17). 

(f)(1)  An  inventory  of  all  POTW's  and 
other  treatment  works  treating  domestic 
sewage  that  are  subject  to  regulations 
promulgated  pursuant  to  40  CFR  Part 
503,  which  includes; 

(i)  Name,  location,  and  ownership 
status  (e.g„  public,  private,  federal), 

(ii)  Sludge  use  or  disposal  practice(s). 

(iii)  Annual  sludge  production  volume, 
and 

(iv)  NPDES,  UIC.  RCRA,  Clean  Air 
Act,  and  State  permit  number,  if  any. 

(v)  Compliance  status,  and: 

(2)  An  inventory  of  all  sewage  sludge 
disposal  and  use  sites  not  included 
under  parag.-aph  (f)(1)  of  this  section 
(except  those  sites  to  which  sludge  that 
meets  the  requirements  for  distribution 
and  marketing  is  applied  such  as  home 
gardens),  which  includes  the  name, 
location,  permit  number  (if  any),  and 
source  of  sewage  sludge. 

(3)  States  may  submit  either: 

(i)  Inventories  which  contain  all  of  the 
information  required  by  paragraphs  (f] 
(1)  and  (2);  or 

(ii)  A  partial  inventory  that  covers  at 
a  minimum  all  information  required  by 
paragraphs  (f)(1)  (i)  through  (ii)  of  this 
section  together  with  a  detailed  plan 
showing  how  the  State  will  complete  the 
inventories  within  five  years  after 
approval  of  its  sludge  management 
program  under  this  part. 

§  501.13    Attorney  General's  statement. 

Any  State  that  seeks  to  administer  a 
program  under  this  pari  shall  submit  a 
statement  from  the  State  Attorney 
General  (or  the  attorney  for  those  State 
or  interstate  agencies  which  have 
independent  legal  counsel]  that  the  laws 
of  the  State,  or  an  interstate  compact, 
provide  adequate  authority  to  carry  out 
the  program  described  under  §  501.12 
and  to  meet  the  requirements  of  this 
part.  This  statement  shall  include 
citations  to  the  specific  statutes, 
administrative  regulations,  and,  where 
appropriate,  judicial  decisions  which 
demonstrate  adequate  authority.  State 
statutes  and  regulations  cited  by  the 


State  Attorney  General  or  independent 
legal  counsel  shall  be  in  the  form  of 
lawfully  adopted  State  statutes  and 
regulations  at  the  time  the  statement  is 
signed  and  shall  be  fully  effective  by  the 
time  the  program  is  approved.  To  qualify 
as  "independent  legal  counsel"  the 
attorney  signing  the  statement  required 
by  this  section  must  have  full  authority 
to  independently  represent  the  State 
agency  in  couri  on  all  matters  pertaining 
to  the  State  program.  If  a  State  seeks  to 
carry  out  the  program  on  Indian  lands, 
the  statement  shall  include  an 
appropriate  opinion  and  analysis  of  the 
State's  authority. 

§501.14    Memorandum  of  Agreement  with 
the  Regional  Administrator. 

(a)  Any  State  that  seeks  to  administer 

a  program  under  this  part  shall  submit  a 
Memorandum  of  Agreement.  The 
Memorandum  of  .Agreement  shall  be 
executed  by  the  State  Program  Director 
and  the  Regional  Administrator  and 
shall  become  effective  when  approved 
by  the  Administrator.  In  addition  to 
meeting  the  requirements  of  paragraph 
(b)  of  this  section,  the  Memorandum  of 
Agreement  may  include  other  terms. 
conditions,  or  agreements  consistent 
with  this  part  and  relevant  to  the 
administration  and  enforcement  of  the 
State's  regulatory  program.  The 
Administrator  shall  not  approve  any 
Memorandum  of  Agreement  which 
contains  provisions  which  restrict  EPA's 
oversight  responsibility. 

(b)  The  Memorandum  of  Agreement 
shall  include  the  following: 

(1)  Provisions  for  the  prompt  transfer 
from  EPA  to  the  State  of  pending  permit 
applications  and  any  other  information 
relevant  to  program  operation  not 
already  in  the  possession  of  the  State 
Director  (e.g.,  support  files  for  permit 
issuance,  compliance  reports,  etc).  If 
existing  permits  are  transferred  from 
EPA  to  the  State  for  administration,  the 
Mem.orandum  of  Agreement  shall 
contain  provisions  specifying  a 
procedure  for  transferring  the 
administration  of  these  permits.  If  a 
State  lacks  the  authority  to  directly 
administer  permits  issued  by  the  federal 
government,  a  procedure  may  be 
established  to  transfer  responsibility  for 
these  permits. 

(2)  Provisions  specifying  classes  and 
categories  of  permit  applications,  draft 
permits,  and  proposed  permits  that  the 
State  will  send  to  the  Regional 
Administrator  for  review,  comment  and, 
where  applicable,  objection.  These 
provisions  shall  follow  the  permit 
review  procedures  set  forth  in  40  CFR 
123.44,  except  that  where  a  State  issues 
a  general  permit  for  sludge,  the  review 
by  the  Office  of  Water  Enforcement  and 


Permits  provided  in  40  CFR  123,44(a)(2) 
for  NTDES  general  permits  will  not 
apply. 

(3)  The  Memorandum  of  Agreement 
shall  also  specify  the  extent  to  which 
EPA  will  waive  its  right  to  review, 
object  to.  or  comment  upon  State-issued 
permits.  While  the  Regional 
Administrator  and  the  State  may  agree 
to  waive  EPA  review  of  certain  "classes 
or  categories  "  of  permits,  no  waiver  of 
review  may  be  granted  for  permits 
issued  to  "Class  I  sludge  management 
facilities"  as  defined  in  S  501.2. 

(4)  Whenever  a  waiver  is  granted 
under  paragraph  (3)  of  this  section,  the 
Memorandum  of  Agreement  shall 
contain  a  statement  that  the  Regional 
Administrator  retains  the  right  to 
terminate  the  waiver  as  to  future  permit 
actions,  in  whole  or  in  part,  at  any  time 
by  sending  the  State  Director  written 
notice  of  termination. 

(5)  Provisions  specifying  the  frequency 
and  content  of  reports,  documents  and 
other  information  which  the  State  is 
required  to  submit  to  EPA.  The  State 
shall  allow  EPA  to  routinely  review 
State  records,  reports,  and  files  relevant 
to  the  administration  and  enforcement 
of  the  approved  program.  State  reports 
may  be  combined  with  grant  reports 
where  appropriate.  The  procedures  shall 
implement  the  requirements  of  §  501  21. 

(c)  The  Memorandum  of  Agreement 
shall  also  provide  for  the  following: 

(1)  Prompt  transmission  to  the 
Regional  Administrator  of  notice  of 
every  action  taken  by  the  State  agency 
related  to  the  consideration  of  any 
permit  application  or  general  permit, 
including  a  copy  of  each  proposed  or 
draff  permit  and  any  conditions, 
requirements,  or  documents  which  are 
related  to  the  proposed  or  draft  permit 
or  which  affect  the  authorization  of  the 
proposed  permit,  except  those  for  which 
permit  review  has  been  waived  under 
paragraph  (b)(3)  of  this  section.  The 
State  shall  supply  EPA  with  copies  of 
notices  for  which  permit  review  has 
been  waived  whenever  requested  by 
EPA;  and 

(2)  Transmission  to  the  Regional 
Administrator  of  a  copy  of  every  permit 
issued  to  a  Class  I  sludge  management 
facility.  Copies  of  final  permits  issued  to 
other  treatment  works  treating  domestic 
sewage  shall  be  transmitted  to  the 
Regional  Administrator  upon  request. 

(3)  Provisions  on  the  State's 
compliance  monitoring  and  enforcement 
program,  including: 

(i)  Provisions  for  coordination  of 
compliance  monitoring  activities  by  the 
State  and  by  EPA.  These  may  specify 
the  basis  on  which  the  Regional 
Administrator  will  select  facilities  or 
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activUies  within  the  State  for  EPA 
inspection.  The  Regional  Adnp.inistrator 
will  norr-dlly  notify  t.^'.e  State  at  least  7 
dd>s  before  any  such  inspection:  and 

f",;)  Procedures  to  assure  coordination 
of  enforcement  actn '.ties, 

(4)  When  appropruite.  provisions  for 
joint  processing  of  permits  by  the  State 
and  EPA  for  facilities  or  ac'ivitios  which 
require  permits  from  both  FPA  and  the 
State  under  different  proRrams  (See  for 
example  40  CFR  124  4). 

151  Provisions  for  modification  of  the 
Memorandum  of  Agreement  in 
accordance  with  this  Part. 

[d]  The  Memorandum  of  Agreement. 
the  annual  program  g.^ant  and  the  State/ 
F.P.\  Agreement  should  be  consistent.  If 
the  State/EPA  Agre-mcnt  indicates  that 
a  change  is  needed  in  the  Memorandum 
cf  Agreement,  the  Memorandum  of 
Agreement  may  be  amended  through  thf 
procedures  set  forth  in  this  Part.  The 
S*ate/EPA  Agreement  may  no»  override 
the  Memorandum  of  Agreement. 

( Ihe  ;i. formation  collection  rtiquirements  in 
paragTiiph  (c)  of  this  section  have  been 
approved  by  th»  Office  of  Management  and 
Budget  under  control  number  2040-0128) 

§501.15    Regu*r«n>«nts  fcx^  Permitting. 

[a)  Ger.erc!  requtirments.  Ail  Stale 
programs  under  tnis  Part  shall  have 
legal  authority  to  implement  each  of  the 
following  provisions  and  must  be 
administered  in  conformance  with  each. 
except  that  States  are  not  preciudc'd 
from,  omitting  or  modifying  ar> 
provisions  to  impose  mure  stringent 
requirements: 

(1 )  Cor  fidentiality  of  information. 
Claims  of  confidentiality  shall  be  denied 
for  the  following  information: 

(i)  The  name  and  address  of  any 
permit  applicant  or  permittee; 

(u)  Permit  apphcations,  permits,  and 
efiiuent  data.  This  includes  information 
submitted  on  the  permit  application 
forms  themselves  and  any  attachments 
used  to  supply  information  required  by 
the  forms. 

(2)  Information  requirements.  All 
treatment  works  treating  domestic 
sewage  shall  submit  to  the  Director 
within  the  time  frames  established  in 
paragraph  (d)(l)(ii)  of  this  section  the 
following  information: 

(i)  The  activities  conduced  by  the 
applicant  which  require  it  to  obtain  a 
permit. 

(ii)  Name,  mailing  address,  and 
location  of  the  treatm.ent  works  treating 
domestic  sewage  for  which  the 
application  is  submitted. 

(ui]  The  operator's  name,  address. 
telephone  number,  ownership  st.itus 
and  status  as  Federal,  State,  pnva'e 
public,  01  other  entity. 


(iv)  Whether  the  facility  is  located  on 
Indian  lands. 

(v)  A  listing  of  all  permits  or 
construction  approvals  received  or 
applied  for  under  any  of  the  following 
programs: 

(A)  Hazardous  Waste  Management 
program  under  RCRA. 

(B)  UlC  program  under  SDW  A 
(C1  NPDES  program  under  CVVA 

(D)  Prevention  of  Significant 
Deterioration  (PSD)  program  under  the 
Clean  Air  Act. 

(E)  Nonattainment  program  under  the 
Clean  Air  Act. 

(F)  National  Emission  Standards  for 
Hazardous  Pollutants  (NESHAPS) 
preconstruction  approval  under  the 
Clean  Air  Act. 

(G)  Ocean  dumping  permits  under  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act. 

[1  i  j  Dredge  or  fill  permits  under 
section  404  of  CWA. 

(1)  Other  relevant  environmental 
permits,  including  State  or  local  permits 
(vi)  A  topographic  map  (or  other  map 
if  a  topographic  map  is  unavailable) 
extending  one  mile  beyond  the  property 
boundaries  of  the  treatment  works 
treating  domestic  sewage,  depicting  the 
location  of  the  sludge  management 
facilities  (including  disposal  sites),  the 
location  of  all  water  bodies,  and  the 
location  of  wells  used  for  drinking  water 
listed  in  the  public  records  or  otherwise 
known  to  the  applicant  within  V*  mile  of 
the  property  boundaries; 

(vii)  Any  sludge  monitoring  data  the 
applicant  may  have,  including  available 
ground  water  monitoring  data,  with  a 
description  of  the  well  locations  and 
approximate  depth  to  ground  water,  for 
landfills  or  land  application  sites  (see 
Appendix  !  to  40  CFR  Part  257); 

(viii)  A  descr.ptiun  of  the  applicant's 
sludge  use  and  disposal  practices 
(including,  where  applicable,  the 
location  of  any  sites  where  the  applicant 
transfers  sludge  for  treatm.ent  and/or 
disposal,  as  well  as  the  name  of  the 
applicator  or  other  contractor  who 
applies  the  sludge  to  land  if  different 
from  the  applicant,  and  the  name  of  any 
distnbutors  when  the  sludge  will  be 
disposed  of  through  distribution  and 
marketing,  if  different  from  the 
applicant): 

(ix)  For  each  land  application  site  the 
applicant  will  use  dunng  the  life  of  the 
permit,  the  applicant  will  supply 
information  necessary  to  determine  if 
the  site  is  appropriate  for  land 
application  and  a  description  of  how  the 
site  is  (or  will  be)  managed.  Applicants 
intending  to  apply  sludge  to  land 
application  sites  not  identified  at  the 
time  of  application  must  submit  a  land 
application  plan  which  at  a  minimum: 


(A)  describes  the  geogrfiphical  area 
covered  by  the  plan: 

(B)  identifies  s'te  selection  criteria; 

(C)  describes  how  sites  will  be 
managed; 

(D)  provides  for  advance  notice  to  the 
permit  authority  of  specific  land 
application  sites  and  reasonable  time 
for  the  permit  authority  to  object  prior  to 
the  sludge  application;  and 

(E)  provides  for  advance  public  notice 
as  required  by  State  and  local  law,  but 
in  all  cases  requires  notice  to 
landowners  and  occupants  adjacent  to 
or  abutting  the  proposed  land 
application  site, 

(x)  Annual  sludge  production  volume; 

(xi)  Any  information  required  to 
determine  the  appropriate  standards  for 
permitting  under  40  CFR  Part  503:  and 

(xii)  .\n\  other  information  the 
Program  Director  may  request  and 
reasonably  req  ure  to  assess  the  slu.-^ge 
use  and  disposal  practices,  to  determine 
whether  to  ir-s^e  a  permit,  or  to 
ascertain  appropriate  permit 
requirements, 

(3)  Recordkeeping.  Applicants  shall 
keep  records  of  all  data  used  to 
complete  peririt  applications  and  any 
supplemental  information  subm.itted 
under  this  section  for  a  period  of  at  least 
five  years  from  the  date  the  application 
is  signed,  or  as  required  by  40  CFR  Part 
503, 

(4)  Signatories  to  permit  applications 
and  reports  as  provided  m  40  CFR 
122.22. 

(5)  Duration  ofpermila.  (i)  Permits 
issued  to  treatment  works  treating 
domestic  sewage  pursuant  to  section 
405(f]  of  the  CWA  shall  be  effective  for 
a  fixed  term  not  to  exceed  five  years. 

(ii)  The  term  of  a  permit  shall  not  be 
extended  by  modification  beyond  the 
maximum  duration  specified  in  this 
section. 

(iii)  The  Director  may  issue  a  permit 
for  a  duration  that  is  less  than  the  full 
allowable  term  under  this  section. 

(6)  Schedules  of  compliance — (i) 
General.  The  permit  may.  when 
appropriate,  specify  a  schedule  of 
compliance  leading  to  compliance  with 
the  CWA  and  these  regulations.  Any 
schedules  of  compliance  under  this 
section  shall  require  comphance  as  soon 
as  possible,  but  not  later  than  any 
applicable  statutor\'  deadline  under  the 
CWA. 

(ii)  Interim  dates.  If  a  permit 
establishes  a  schedule  of  comphance 
which  exceeds  one  year  from  the  date  of 
permit  issuance,  the  schedule  shall  set 
forth  interim  requirements  and  the  date 
for  their  achievement.  The  time  between 
interim  dates  shall  not  exceed  six 
months. 
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(iii)  Reporting.  The  permit  shall  be 
wTitten  to  require  that  no  later  than  14 
days  following  each  interim  date  and 
the  final  date  of  compliance,  the 
permittee  shall  notify  the  Director  in 
writing  of  its  compliance  or 
noncompliance  with  the  interim  or  final 
requirements,  or  submit  progress  reports 
if  paragraph  (a)(6){ii)  is  applicable. 

(b)  Permit  conditions  applicable  to  all 
permits.  In  addition  to  perm.it  conditions 
which  must  be  developed  on  a  case-by- 
case  basis  in  order  to  meet  applicable 
requirements  of  40  CFR  Part  503, 
paragraph  (a)  (1)  through  (6)  of  this 
section,  and  permit  conditions 
developed  on  a  case-by-case  basis  using 
best  professional  judgment  to  protect 
public  health  and  the  environment  from 
the  adverse  effects  of  toxic  pollutants  in 
sewage  sludge,  all  permits  shall  contain 
the  following  permit  conditions: 

(1)  Duty  to  comply.  The  permittee 
must  comply  with  all  conditions  of  this 
permit.  Any  permit  noncompliance 
consfitutes  a  violation  of  the  Clean 
Water  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  denial  of  a  permit 
renewal  application. 

(2)  Compliance  with  sludge  standards. 
The  permittee  shall  comply  with 
standards  for  sewage  sludge  use  or 
disposal  established  under  section 
405(d)  of  the  CWA  (40  CFR  Part  503) 
within  the  time  provided  in  the 
regulations  that  establish  such 
standards,  even  if  this  permit  has  not 
yet  been  modified  to  incorporate  the 
standards. 

(3)  CWA  penalties.  Section  309  of  the 
Clean  Water  Act  (CWA)  sets  out 
penalties  apphcable  to  persons  who 
violate  the  Act's  requirements.  For 
example,  section  309(d)  provides  that 
any  person  who  violates  a  permit 
condition  implementing  sections  301. 
302,  306.  307,  308.  318,  or  405  of  the  Clean 
Water  Act  is  subject  to  a  civil  penalty 
not  to  exceed  $25,000  per  day  for  each 
violation.  Such  violations  also  may  be 
subject  to  administrative  penalties 
assessed  by  the  Administrator  pursuant 
to  section  309(g)  of  the  CWA,  Any 
person  who  negligently  violates  permit 
conditions  implementing  sections  301, 
302,  306,  307.  308,  or  405  of  the  Clean 
Water  Act  is  subject  to  a  fine  not  less 
than  $2,500  nor  more  than  525,000  per 
day  of  violation  or  by  imprisonment  for 
not  more  than  1  year,  or  both,  .'Xny 
person  who  knowingly  violates  a  permit 
condition  implementing  sections  301, 
302,  304,  307,  308.  or  405  shall  be 
punished  by  a  fine  not  less  than  $5000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years  or  both. 


(4)  IVeed  to  halt  or  reduce  activity  not 
a  defense.  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  conditions 
of  this  permit. 

(5)  Duty  to  mitigate.  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  sludge  use  or 
disposal  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

(6]  Proper  operation  and  maintenance. 
The  permittee  shall  at  all  times  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control  (and 
related  appurtenances)  which  are 
installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures  This 
provision  requires  the  operation  of  back- 
up or  auxiliary  facilities  or  similar 
systems  which  are  installed  by  a 
permittee  only  when  the  operation  is 
necessary  to  achieve  compliance  with 
the  conditions  of  the  permit. 

(7)  Permit  actions.  This  permit  may  be 
modified,  revoked  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance. 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 

(8)  Duty  to  provide  information.  The 
permittee  shall  furnish  to  the  Director. 
within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

(9)  Inspection  and  entry.  The 
permittee  shall  allow  the  Director,  or  an 
authorized  representative,  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law. 
to: 

(i)  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit: 

(ii)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit: 

(iii)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 


monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

(iv)  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  any 
substances,  parameters  or  practices  at 
any  location. 

(10)  Monitoring  and  records,  (i)  The 
permittee  shall  monitor  and  report 
monitoring  results  as  specified 
elsewhere  in  this  permit  with  a 
frequency  dependent  on  the  nature  and 
effect  of  its  sludge  use  or  disposal 
practices.  At  a  minimum,  this  shall  be  as 
required  by  40  CFR  Part  503,  but  in  no 
case  less  than  once  a  year. 

(ii)  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 
The  permittee  shall  retain  records  of  all 
monitoring  information,  copies  of  all 
reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  five  years  from  the  date  of  the 
sample,  measurement,  report  or 
application,  or  longer  as  required  by  40 
CFR  Part  503,  This  period  may  be 
extended  by  request  of  the  Director  at 
any  time. 

(iii)  Records  of  monitoring  information 
shall  include: 

(A)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(B)  The  individual(s)  who  perfored  the 
sampling  or  measurements: 

(C)  The  date(s)  analyses  were 
performed; 

(D)  The  individual(s]  who  performed 
the  analyses; 

(E)  The  analytical  techniques  or 
methods  used;  and 

(F)  The  results  of  such  analyses, 
(iv)  Monitoring  must  be  conducted 

according  to  test  procedures  speciHed  in 
40  CFR  Part  503  or  136  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

(v)  The  Clean  Water  Act  provides  that 
any  person  who  knowingly  falsifies, 
tampers  with,  or  renders  inaccurate  any 
monitoring  device  or  method  required  to 
be  maintained  under  this  permit  shall, 
upon  conviction,  be  punished  for  the 
first  conviction  by  a  fine  of  not  more 
than  $10,000  or  by  imprisonment  for  not 
more  than  2  years  per  violation,  or  by 
both.  Subsequent  convictions  for  the 
same  offense  are  punishable  by  a  fine  of 
not  more  than  $20,000  per  day  of 
violation,  or  imprisonment  of  not  more 
than  4  years,  or  both. 

(11)  Signatory  requirements,  (i)  All 
applications,  reports,  or  information 
submitted  to  the  Director  shall  be  signed 
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dnd  certified  according  to  the  provisions 
r.f  40CFR  i:.'2.22. 

(m1  The  CWA  provides  that  any 
person  who  icnowingly  makes  any  false 
s'atemcnt,  representation,  or 
certification  in  any  record  or  other 
docun-.ent  submitted  or  required  to  be 
maintained  under  this  permit  shall,  upon 
conviction,  be  punished  for  the  first 
conviction  by  a  fine  of  not  more  than 
SlO.OU)  per  violation,  or  by 
iTipnsonment  for  not  more  than  2  years' 
per  v.olation.  or  by  both.  Subsequent 
convictions  shdU  be  punishable  by  a 
fine  of  not  more  than  S20,000  per  day  of 
violation  or  by  imprisonment  of  not 
mere  tiian  4  years,  or  by  both. 

(12)  Notice  requirements,  (i)  Planned 
charges,  The  permittee  shall  give  notice 
to  the  Director  as  soon  as  possible  of 
a.iy  planned  physical  alterations  or 
additions  to  the  permitted  facility,  or 
significant  changes  planned  in  the 
permittee's  sludge  disposal  practice, 
'.vhere  such  alterations,  additions,  or 
changes  m.ay  justify  the  application  of 
permit  conditions  that  are  different  from 
or  absent  in  the  existing  permit, 
including  notiHcation  of  addihonal 
disposal  sites  not  reported  during  the 
permit  application  process  or  not 
reported  pursuant  to  an  approved  land 
application  pl.in. 

(ill  Anticipated  noncompliance.  The 
pe.-m.ttee  shall  give  advance  notice  to 
the  Director  of  any  planned  changes  in 
the  permiUed  facility  or  activity  which 
m.ay  rpsult  in  roncompUance  with 
perm.it  requirements. 

(ill)  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Director.  The  Director  may 
require  modification  or  revocation  and 
reissuance  of  the  permit  to  change  the 
name  of  the  permittee  and  incorporate 
such  other  requirements  as  may  be 
necessary  'onder  the  CWA. 

[w  ]  Other  noncompliance  reporting. 
The  permittee  shall  report  all  instances 
of  ronc'v.Tip!'  dnce.  Reports  of 
noncoT.pliance  shall  be  submitted  with 
the  pemitlet  s  next  self  monitoring 
report  or  earlier,  if  requested  by  the 
Director  or  if  required  by  an  applicable 
star.d'jrd  for  sewage  sludge  use  or 
di-sposal  or  cor.dition  of  this  permit. 

fv;  Other  ir'ormction.  Where  the 
permittee  becomes  awc.-e  that  it  failed 
to  submit  any  relevant  facts  in  a  permit 
application,  or  submitted  incorrect 
information  in  a  permit  application  or  in 
any  report  *o  the  Director,  it  shall 
p-om.ptly  submit  such  facts  or 
iniormation 

(1.3)  Recpener  !f  a  standard  for 
sewage  sludge  use  or  disposal 
applicable  to  permittee's  use  or  disposal 
methods  is  promulgated  under  section 
405(d)  of  the  CW.^  before  the  expiration 


of  this  permit  and  that  standard  is  more 
stringent  than  the  sludge  pollutant  limits 
or  acceptable  management  piactices 
authorized  in  this  permit,  or  controls  a 
pollutant  or  practice  not  limited  in  this 
permit,  this  permit  may  be  promptly 
modified  or  revoked  and  reissued  to 
conform  to  the  standard  for  sludge  use 
or  disposal  promulgated  under  Section 
405(d)  cf  the  CWA.  The  permittee  shall 
comply  with  applicable  standards  for 
sludge  use  or  disposal  by  no  later  than 
the  compliance  deadline  specified  in  the 
regulations  establishing  those  standards. 
whether  or  not  this  permit  has  been 
modified  or  revoked  and  reissued. 

(14)  Duty  to  reapply.  If  the  permittee 
wishes  to  continue  an  activity  regulated 
by  the  this  permit  after  the  expiration 
date  of  this  permit,  the  permittee  m.ust 
apply  for  and  obtain  a  new  perm.it 

(c)  Permit  actions.  .'Ml  State  programs 
under  this  Part  shall  have  the  legal 
authority  to  implement  the  following 
provisions  as  a  minimum  and  must  be 
administered  in  conformance  with  each 

(1)  Transfer  of  permits— ii]  Transfers 
by  modification.  Except  as  provided  in 
paragraph  (ii)  of  this  section,  a  permit 
may  be  transferred  by  the  permittee  to  a 
new  owner  or  operator  only  if  the  permit 
has  been  modified  or  revoked  and 
reissued  to  identify  the  new  permittee 
and  incorporate  such  other  requirements 
as  may  be  necessary  to  assure 
compliance  with  the  CWA. 

(ii)  Automatic  transfers.  As  an 
alternative  to  transfers  under  paragraph 
(cl(l)(i)  of  this  section,  the  State  Director 
may  authorize  automatic  transfer  of  any 
sludge  permit  to  a  new  permittee  ifi 

(A)  The  ciirrent  permittee  notifies  the 
Director  at  least  30  days  in  advance  of 
the  proposed  transfer  date  in  paragraph 
(c)(l){ii)(B)  of  this  section; 

(B)  The  notice  includes  a  written 
agreement  between  the  existing  and 
new  permittees  containing  a  specific 
date  for  transfer  of  permit  responsibility, 
coverage,  and  Hability  between  them: 
and 

(C)  The  Director  does  not  notify  the 
existing  permittee  and  the  proposed  new 
permittee  of  his  or  her  intent  to  modify 
or  revoke  and  reissue  the  permit.  If  this 
notice  is  not  received,  the  transfer  is 
effective  on  the  date  specified  in  the 
agreement  mentioned  in  paragraph 
(c)(ii)[B)  of  this  section. 

(2)  Modification  or  revocation  and 
reissuance  of  permits.  (I)  When  the 
Director  receives  any  information  (for 
example,  where  the  Director  inspects 
the  facility,  receives  information 
submitted  by  the  permittee  as  required 
in  the  permit  receives  a  request  for 
modification  or  revocation  and 
reissuance  under  S  501.15(d){2)(i),  or 
conducts  a  review  of  the  permit  file),  he 


or  she  may  determine  whether  or  not 
one  or  more  of  the  causes  listed  in 
paragraphs  (c)(2)  (ii)  and  (iii)  of  this 
section  for  modification  or  revocation 
and  reissuance  or  both  exist.  If  cause 
exists,  the  Director  may  modify  or 
revoke  and  reissue  the  permit  and  may 
request  an  updated  application  if 
necessary.  When  a  permit  is  modified, 
only  the  conditions  subject  to  a 
modification  ere  reopened.  If  a  permit  is 
revoked  and  reissued,  the  entire  permit 
is  reopened  and  subject  to  revision  and 
the  permit  is  reissued  for  a  new  term.  A 
draft  permit  m.ust  be  prepared  and  other 
procedures  in  5  501.15(d]  followed.  If 
cause  does  net  exist  under  this  section, 
the  Director  shall  not  modify  or  revoke 
and  reissue  the  permit. 

(ii)  Causes  for  modification.  The 
following  are  causes  for  modification 
but  not  revocation  and  reissuance  of 
permits  except  when  the  permittee 
requests  or  agrees. 

(A)  Alterations.  There  are  material 
and  substantial  alterations  or  additions 
to  the  permitted  facility  or  activity 
which  occurred  after  permit  issuance 
which  justify  the  application  of  permit 
conditions  that  are  different  from  or 
absent  in  the  existing  perm^it. 

(B)  Information.  The  Director  has 
received  new  information.  Permits  may 
be  modified  during  their  terms  for  this 
cause  only  if  the  information  was  not 
available  at  the  time  of  permit  issuance 
(other  than  revised  regulations, 
guidance,  or  test  methods)  and  would 
have  juritified  the  application  of 
different  permit  conditions  at  the  time  of 
issuance. 

(C)  New  regulations.  New  regulations 
have  been  promulgated  under  section 
405(d)  of  the  CWA,  or  the  standards  or 
regulations  on  which  the  permit  WdS 
based  have  been  changed  by 
promulgation  of  amended  standards  or 
regulation.s  or  by  judicial  decision  after 
the  permit  was  issued. 

(D)  Compliance  schedules.  The 
Director  determines  good  cause  exists 
for  modification  of  a  compliance 
schedule,  such  as  an  Act  of  God.  strike. 
flood,  or  materials  shortage  or  other 
events  over  which  the  permittee  has 
little  or  no  control  and  for  which  there  is 
no  reasonable  available  rcm.edy. 
However,  in  no  case  may  a  compliance 
schedule  be  modified  to  extend  beyond 
an  applicable  CWA  statutory  deadline. 

(E)  Land  application  plans.  When 
required  by  a  permit  condition  to 
incorporate  a  land  application  plan  for 
beneficial  reuse  of  sewage  sludge,  to 
revise  an  existing  land  application  plan, 
or  to  add  a  lar.d  application  plan. 


(iii)  The  following  are  causes  to 
modify  or  alternatively,  revoke  and 
reissue,  a  permit. 

U\)  Cause  exists  for  termination  under 
§  501.15(c)(3)  and  the  Director 
determines  that  modification  or 
revocation  and  reissuance  is 
appropriate. 

(B)  The  Director  has  received 
notification  (as  required  in  the  perm.it. 
see  §  501.15|b)(12)(iii))  of  a  proposed 
transfer  of  the  permit. 

(3)  Termination  of  permits.  The 
following  are  causes  for  terminating  a 
permit  during  its  terra,  or  for  denying  a 
permit  renoual  application: 

(i)  Norcompliance  by  the  permittee 
with  any  condition  of  the  permit: 

(ii)  The  permittee's  failure  in  the 
application  or  during  the  permit 
issuance  process  to  disclose  fully  all 
relevant  facts,  or  the  permittee's 
misrepresentation  of  any  relevant  facts 
at  any  time: 

(iii)  A  determination  that  the 
perm.itted  activity  endangers  human 
health  or  the  environment  and  can  only 
be  regulated  to  acceptable  levels  by 
permit  modification  or  termination;  or 
(iv)  A  change  in  any  condition  that 
requires  either  a  temporary  or  a 
permanent  reduction  or  elimination  of 
any  activity  controlled  by  the  permit. 

(d)  Permit  procedures.  All  State 
programs  approved  under  this  Part  shall 
have  the  legal  authority  to  implement 
each  of  the  following  provisions  and 
must  be  administered  in  accordance 
with  each,  except  that  States  are  not 
precluded  from  omitting  or  modifying 
any  provisions  to  impose  more  stringent 
requirements. 

(1)  Application  for  a  permit,  (i)  Any 
person  who  is  required  to  obtain  a 
perm.it  for  the  use  or  disposal  of  sewage 
sludge  shall  complete,  sign,  and  submit 
to  the  Director  an  application  for  a 
permit  withm  the  time  specified  in 
paragraph  (d)(l)(ii)  of  this  section. 

(ii)  (A)  Any  POTW  with  a  currently- 
effective  NPDES  permit  shall  submit  thf 
application  information  required  by 
paragraph  (a)(2)  of  this  section  when  r,s 
next  application  for  NPDES  permit 
renewal  is  due  or  within  i:0  days  after 
promulgation  of  a  "standard  for  sewage 
sludge  use  or  disposal"  applicable  to  the 
POTW's  sludge  use  or  disposal 
practice(s).  whichever  occurs  first 

(B)  Any  other  existing  •'treatment 
works  treating  domestic  sewage"  not 
covered  under  paragraph  {d)il)(ii)(Aj 
shall  submit  an  application  to  the 
Director  within  120  days  after 
promulgation  of  a  "standard  for  sewage 
sludge  use  or  disposal"  applicable  to  its 
sludge  use  or  disposal  practicels)  or 
upon  request  of  the  Director  prior  to  the 
promulgation  of  an  applicable  "standard 


for  sewage  sludge  use  or  disposal"  if  the 
Director  determines  that  a  permit  is 
necessary  to  protect  public  health  and 
the  environment  from  any  adverse 
effects  that  may  occur  from  toxic 
pollutants  in  sewage  sludge. 

(C)  Any  "treatment  works  treating 
domestic  sewage"  that  commences 
operations  after  promulgation  of  an 
applicable  standard  for  sewage  sludge 
use  or  disposal  shall  submit  an 
application  to  the  Director  at  least  180 
days  prior  to  the  date  proposed  for 
commencing  operations. 

(iii)  The  Director  shall  not  begin  the 
processing  cf  a  permit  until  the 
applicant  has  fully  complied  with  the 
application  requirements  for  that  permit. 

(2)  Modification,  revocation  and 
reissuance,  or  termination  of  permits,  (i) 
Permits  may  be  modified,  revoked  and 
reissued,  or  terminated  either  at  the 
request  of  any  interested  person 
(including  the  permittee)  or  upon  the 
Director's  initiative.  However,  permits 
may  only  be  modified,  revoked  and 
reissued,  or  terminated  for  the  reasons 
specified  in  |  501.15(c).  All  requests 
shall  be  in  wonting  and  shall  contain 
factors  or  reasons  supporting  the 
request 

(ii)  If  the  Director  tentatively  decides 
to  modify  or  revoke  and  reissue  a  permit 
he  or  she  shall  prepare  a  draft  permit 
incorporating  the  proposed  changes.  The 
Director  may  request  additional 
information  and,  in  the  case  of  a 
modified  permit,  may  require  the 
submission  of  an  updated  application.  In 
the  case  of  a  revoked  and  reissued 
permit,  the  Director  shall  require  the 
submission  of  a  new  application.  If  the 
Director  tentatively  decides  to  terminate 
a  permit  he  or  she  shall  prepare  a  Notice 
of  Intent  to  Terminate  and  follow  the 
public  notice  and  comment  procedures 
outlined  in  Section  501.15(d)(6). 

(3)  Draft  permits.  Once  an  application 
is  complete,  the  Director  shall 
tentatively  decide  whether  to  prepare  a 
draft  permit  or  to  deny  the  application. 
If  the  Director  decides  to  prepare  a  draft 
perm.it,  he  or  she  shall  prepare  a  draft 
permit  that  contains  the  necessary 
conditions  to  implement  this  Part  40 
CFR  Part  503,  and  section  405  of  the 
CWA. 

(4)  Fact  sheets.  A  fact  sheet  shall  be 
prepared  for  every  draft  permit  for  a 
Class  I  sludge  management  facility,  for 
every  draft  perm.it  requiring  permit 
conditions  developed  on  a  case-by-case 
basis  to  implement  section  405(d}(4)  of 
th.  CWA.  for  every  draft  permit  that 
includes  a  sewage  sludge  land 
application  plan  under  §  5OT.15(a)(2)(ix), 
and  for  every  draft  permit  which  the 
Dn^ctor  finds  is  the  subject  of 
widespread  public  interest  or  raises 


major  issues.  The  fact  sheet  shaU  briefly 
set  forth  the  principal  facts  and  the 
significant  factual,  legal,  methodological 
and  policy  questions  considered  in 
preparing  the  draft  permit.  The  Director 
shall  send  this  fact  sheet  to  the 
applicant  and.  on  request  to  any  other 
person, 
(i)  The  fact  sheet  shall  include: 

(A)  A  brief  description  of  the  type  of 
facility  or  activity  which  is  the  subject 
of  the  draft  permit; 

(B)  Any  calculations  or  other 
necessary  explanation  of  the  derivation 
of  conditions  for  sludge  use  and 
disposal,  including  a  citation  to  the 
applicable  standards  for  sludge  use  or 
disposal  and  reasons  why  they  are 
applicable,  or  in  the  case  of  conditions 
developed  on  a  case-by-case  basis  to 
implement  section  405(d)(4)  of  the  CWA. 
an  explanation  of.  and  the  bases  for, 
sudi  conditions;  and 

(C)  For  permits  that  include  a  sewage 
sludge  land  application  plan  under 

§  501.15(a)(2)(ix),  a  brief  description  of 
how  each  of  the  required  elements  of  the 
land  application  plan  area  is  addressed 
in  the  permit 

(5)  Public  notice  of  permit  actions  and 
public  comment  period,  (i)  The  Director 
shall  give  public  notice  that  the 
following  actions  have  occurred: 

(A)  A  draft  permit  has  been  prepared 
The  public  notice  shall  auow  al  least  30 
days  for  public  comment. 

(B)  A  hearing  has  been  scheduled. 
Public  notice  shall  be  given  at  least  30 
days  before  the  hearing. 

(ii)  Methods.  Public  notice  of  actixities 
described  in  paragraph  (d)(5Ki)  of  this 
section  shall  be  given  by  the  following 
methods: 

(A)  By  mailing  a  copy  of  a  notice  to 
the  following  persons  (any  person 
otherwise  entitled  to  receive  notice 
under  this  paragraph  may  waive  his  or 
her  rights  to  receive  notice  for  any 
classes  and  categories  of  pennits): 

(7)  The  applicant 

[2]  Any  other  Agency  which  the 
Director  knows  has  issued  or  is  required 
to  issue  a  RCRA,  UIC,  PSD,  NPDES, 
MPRSA.  or  404  permit  for  the  same 
facility  or  activity  (including  EPA): 

[3)  Any  State  agency  responsible  for 
plan  development  under  CWA  section 
208(b)(2),  208(b)(1)  or  303(e); 

[4]  To  any  unit  of  local  government 
having  jurisdiction  over  the  area  where 
the  facility  is  proposed  to  be  located; 
and  to  each  State  agency  having  any 
authority  under  State  law  with  respect 
to  the  construction  or  operation  of  such 
facility;  and 

(5)  Any  person  who  requests  a  copy. 

(B]  For  Class  I  sludge  management 
facility  permits  and  permits  that  include 
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land  application  plans  under 
S  501.15(a)(2)(ix].  publication  of  a  notice 
in  a  daily  or  weekly  newspaper  within 
the  area  affected  by  the  fdcility  or 
activity,  in  addition  to  the  methods 
required  by  parngraph  (djfSKiiK.'V)  of 
this  section, 

(C)  In  a  manner  oonstituting  legal 
notice  to  the  public  under  State  law:  and 

(D)  Any  other  method  reasonably 
calculated  to  give  actual  notice  of  the 
action  in  question  to  the  persons 
potentially  affected  by  it.  including 
press  releases  or  any  other  forum  or 
medium  to  elicit  public  participation 

(iii)  Contents — (A)  A!! public  notices. 
All  public  notices  issued  under  this  Part 
shall  contain  the  following  minimum 
irformation; 

(7)  Name  and  address  of  the  office 
processing  the  permit  action  for  which 
notice  is  being  given: 

{2\  Name  and  address  cf  the  permi'tee 
or  permit  applicant  and,  if  different,  of 
the  facility  or  activity  regulated  by  the 
permit: 

(J)  A  brief  description  of  the  activity 
described  in  the  permit  application 
(including  the  inclusion  of  land 
application  plan,  if  appropriatpl. 

[4]  Name,  address  and  telephone 
number  of  a  person  from  whom 
interested  persons  may  obtain  further 
information,  including  copies  of  the  draft 
permit,  fact  sheet,  and  the  application: 

(5)  A  brief  description  cf  the  comment 
procedures  required  by  §  501,!5(d)(6i 
and  the  time  and  place  of  any  hearing 
that  will  be  held,  includi.ng  a  statement 
of  procedures  to  request  a  hearing 
(unless  a  heanng  has  already  beo n 
scheduled)  and  other  procedures  by 
which  the  public  m.ay  participate  in  the 
final  permit  decision:  and 

[6]  Any  additional  information 
considered  necessary  or  proper. 

(B)  Public  notices  *'or  hecnn^a  In 
addition  to  the  general  public  notice 
described  in  paragraph  (d)(5)(ni)(A)  of 
this  section,  the  public  notice  of  a 
heanng  shall  contain  the  following 
information: 

(;)  Reference  to  the  date  of  previous 
public  notices  relating  to  the  permit; 

[2]  Date,  time  and  place  of  the 
hearing;  and 

[3]  A  bnef  description  of  the  nature 
and  purpose  of  the  hearing,  including  the 
applicable  rules  and  procedures. 

(6)  Public  comments  iinJ  requests  for 
public  hearings.  During  the  public 
comment  period,  any  interested  person 
may  submit  written  comments  on  the 
draft  permit  and  m,ay  request  a  public 
hearing,  if  no  heanng  has  already  been 
scheduled.  A  request  for  a  public 
hearing  shall  be  in  writing  and  shall 
state  the  nature  cf  the  issues  proposed 
to  be  raised  in  the  hearing.  All 


comments  shall  be  considered  in  making 
the  final  decision  and  shall  be  answered 
as  provided  in  paragraph  (d)(B]  of  this 
section. 

[7]  Public  hearings.  The  Director  shall 
hold  a  public  hearing  whenever  he  or 
she  finds,  on  the  basis  of  requests,  a 
significant  degree  of  public  interest  in  a 
dr^ift  permit.  The  Director  may  also  hold 
a  public  hearing  at  his  or  her  discretion. 
(e  g,  where  such  a  hearing  might  clarify 
one  or  more  issues  irivnUed  m  the 
permit  decision). 

(8(  Response  to  comments.  At  the  time 
a  final  permit  is  issued,  the  Director 
shall  issue  a  response  to  comments.  The 
response  to  comments  shall  he  available 
to  the  public,  and  shdll 

(i)  Specify  which  provisions,  if  any.  of 
the  draft  permit  have  been  changed  in 
the  final  permit  decision,  and  the 
reasons  for  the  change;  and 

(ii)  Briefly  describe  and  respond  to  all 
significant  comments  on  the  draft  permit 
raised  during  the  public  comment  period 
or  during  any  hearing. 

(e)  Optional  program  provisions.  The 
following  provisions  may  be  included  in 
a  State  program  at  the  State's  option.  If 
the  State  decides  to  adopt  any  of  these 
provisions,  they  must  be  no  less 
stringent  than  the  corresponding  Federal 
provisions: 

(1)  Continuation  of  expiring  permits 
(40  CFR  122.6): 

(2)  General  permits  (40  CFR  122.281; 

(3)  Minor  modifications  of  permits  (40 
CFR  122.63);  and 

(4)  Effect  of  permit:  affirmative 
defense  (40  CPTl  122.5(b)). 

(f)  Conflict  of  interest.  Except  as 
provided  in  paragraph  {f](2).  State 
sludge  management  programs  shall 
ensure  that  any  board  or  body  which 
approves  all  or  portions  of  permits  shall 
not  include  as  a  member  any  person 
who  receives,  or  has  during  the  previous 
two  years  received,  a  significant  portion 
of  income  directly  or  indirectly  from 
permit  holders  or  applicants  for  a    v. 
permit. 

(1)  For  the  purposes  of  this  paragraph: 

[\)  "Board  or  body"  includes  any 
individual,  including  the  Director,  who 
has  or  shares  authority  to  approve  all  or 
portions  of  permits  either  in  the  first 
instance,  as  modified  or  reissued,  or  on 
appeal. 

(ii)  "Significant  portion  of  inrome  " 
means  10  percent  or  more  of  gross 
personal  income  for  a  calendar  year, 
except  that  it  means  50  percent  or  more 
of  gross  personal  income  for  a  calendar 
year  if  the  recipient  is  over  60  years  of 
age  and  is  receiving  that  portion  under 
retirement,  pension,  or  similar 
arrangement. 

(iii)  "Permit  holders  or  applicants  for  a 
permit"  does  not  include  any 


department  or  agency  of  a  State 
government,  such  as  a  Department  of 
Parks  or  a  Department  of  Fish  and 
Wildlife. 

(iv)  "Income"  includes  retirement 
benefits,  consultant  fees,  and  stock 
dividends. 

(v)  Income  is  not  received  "directly  or 
indirectly  from  permit  holders  or 
applicants  for  a  permit"  when  it  is 
derived  from  mutual  fund  payments,  or 
from  other  diversified  investments  for 
which  the  recipient  does  not  know  the 
identity  of  the  primary  sources  of 
income. 

(2)  The  Administrator  may  waive  the 
requirements  of  this  paragraph  if  the 
board  or  body  which  approves  all  or 
portions  of  permits  is  subject  to.  and 
certifies  that  if  meets,  a  confiict-of- 
interest  standard  imposed  as  part  of 
another  EPA-approved  State  permitting 
program  or  an  equivalent  standard. 

§  50 1 . 1 6    Requiremerts  for  complianca 
evaluation  programs. 

State  sludge  management  programs 
shall  have  requirements  and  procedures 
for  compliance  monitoring  and 
evaluation  as  set  forth  in  S  123.26. 

§  50 1 . 1 7    Requlrwn«nts  for  enf orcemant 
authority. 

(a)  Any  State  agency  administering  a 
program  shall  have  available  the 
following  remedies  for  violations  of 
State  program  requirements; 

(1)  To  restrain  immediately  and 
effectively  any  person  by  order  or  by 
suit  in  State  court  from  engaging  in  any 
unauthorized  activity  which  is 
endangering  or  causing  damage  to 
public  health  or  the  environment; 

Note:  This  pbragraph  ((al(l])  requires  that 
Stiites  have  a  mechanism  (e.g..  an 
administrative  cease  and  desist  order  or  the 
ability  to  seek  a  temporary  restraining  order) 
to  stop  any  unauthorized  activity 
endangering  public  health  or  the 
enviropmenl. 

(2)  To  sue  in  courts  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  violation  of  any  program 
requirement,  including  permit 
conditions,  without  the  necessity  of  a 
prior  revocation  of  the  permit;  and 

(3)  To  assess  or  sue  to  recover  in  court 
civil  penalties  and  to  seek  criminal 
remedies,  including  fines,  as  follows: 

(i)  Civil  penalties  shall  be  recoverable 
for  the  violation  of  any  permit  condition; 
any  applicable  standard  or  limitation; 
any  filing  requirement;  any  du'y  to  allow 
or  carry  out  inspection,  entry  or 
monitoring  activities;  or  any  regulation 
or  orders  issued  by  the  State  Program 
Director.  These  penalties  shall  be 


assessable  in  at  least  the  amount  of 
$5,000  a  day  for  each  violation. 

(ii)  Criminal  fines  shall  be  recoverable 
against  any  person  who  willfully  or 
negligently  violates  any  applicable 
standards  or  limitations;  any  permit 
condition:  or  any  filing  requirement. 
These  fines  shall  be  assessable  in  at 
least  the  amount  of  $10,000  a  day  for 
each  violation.  States  which  provide  the 
criminal  remedies  based  on  "criminal 
negligence,"  "gross  negligence"  or  stnct 
liability  satisfy  the  requirement  of  this 
paragraph  (a)(3)(ii). 

(iii)  Criminal  fines  shall  be 
recoverable  against  any  person  who 
knowingly  makes  any  false  statement, 
representation  or  certification  in  any 
program  form,  or  in  any  notice  or  report 
required  by  a  permit  or  State  Program 
Director,  or  who  knowingly  renders 
inaccurate  any  monitoring  device  or 
method  required  to  be  maintained  by  the 
State  Program  Director.  These  fines 
shall  be  recoverable  in  at  least  the 
amount  of  $5,000  for  each  instance  of 
violation. 

{b)(l)  The  maximum  civil  penalty  or 
criminal  fine  (as  provided  in  paragraph 
(a)(3)  of  this  section)  shall  be  assessable 
for  each  instance  of  violation  and.  if  the 
violation  is  continuous,  shall  be 
assessable  up  to  the  maximum  amount 
for  each  day  of  violation. 

(2)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under 
State  law  for  establishing  violations 
under  paragraph  (a)(3)  of  this  section 
shall  be  nc  greater  than  the  burden  of 
proof  or  degree  of  knowledge  or  intent 
EPA  must  provide  when  it  brings  an 
action  under  the  appropriate  Act. 

Note.— For  Rx;imp!e.  this  requirrment  is  not 
met  if  State  law  includes  mental  state  as  an 
element  of  proof  for  civil  violations. 

(c)  A  civil  penalty  assessed,  sought,  or 
agreed  upon  by  the  State  Program 
Director  under  paragraph  (a)(3)  of  this 
section  shall  be  appropriate  to  the 
violation, 

(d)  Any  State  administering  a  progrdm 
shall  provide  for  public  participation  in 
the  State  enforcement  process  by 
providing  either: 

(1)  Authority  which  allows 
intervention  as  of  right  in  any  civil  or 
administrative  action  to  obtain  remedies 
specified  in  paragraphs  (a)(1).  (2)  or  (3) 
of  this  section  by  any  citizen  having  an 
interest  which  is  or  may  be  adversely 
affected;  or 

(2)  Assurance  that  the  State  agency  or 
enforcement  authority  will: 

(i)  Investigate  and  provide  responses 
to  all  citizen  complaints  submitted 
pursuant  to  the  procedures  specified  in 
40  CFR  123.26(b)(4); 

(ii)  Not  oppose  intervention  by  any 
citizen  in  any  civil  or  administrative 


proceeding  when  permissive 
intervention  may  be  authonzed  by 
statute,  rule,  or  regulation:  and 

(iii)  Publish  notice  of  and  provide  at 
least  30  days  for  public  comment  on  any 
proposed  settlement  of  a  State 
enforcement  action. 

§501.18    Prohlbmon. 

State  permit  programs  shall  provide 
that  no  permit  shall  be  issued  when  the 
Regional  ."Administrator  has  objected  in 
wnting  under  40  CFT!  123  44. 

f  50 1 . 1 9    Sharing  of  information. 

State  sludge  management  programs 
shall  comply  with  the  requirements  of  40 

CFR  123  41. 

§501.20    Receipt  and  use  of  Federal 
information. 

Slate  sludge  management  programs 
shall  comply  with  40  CFR  123.42. 

§  501.21     Program  reporting  to  EPA. 

The  State  Program  Director  shall 
prepare  semi-annual  and  annual  reports 
as  detailed  below  and  shall  submit  any 
reports  required  under  this  section  to  the 
Regional  Administrator.  These  reports 
shall  serve  as  the  main  vehicle  for  the 
State  to  report  on  the  status  of  its  sludge 
management  program,  update  its 
inventory  of  sewage  sludge  generators 
and  sludge  dis^posal  facilities,  and 
provide  information  on  incidents  of 
noncompliance.  The  State  Program 
Director  shall  submit  these  reports  to 
the  Regional  Administrator  according  to 
a  mutually  agreed-upon  schedule.  The 
Sem.i-annuai  Sludge  Violation  Reports 
and  Annual  Reports  specified  below 
may  be  combined  with  other  reports  to 
EPA  (e.g.,  existing  NPDES  or  RCRA 
reporting  systems)  where  appropriate. 

(a)  Semi-annual  reports.  Semi-annual 
Sludge  Violation  Reports  (SSVRs)  shall 
provide  a  tabular  summary  of  the 
incidents  of  noncompliance  which 
occurred  in  the  previous  six-month 
period  by  Class  I  sludge  management 
facilities. 

(1)  At  a  minimum,  the  following 
occurrences  must  be  reported  under  this 
section: 

(i)  Significant  failure  to  comply  with 
minimum  Federal  requirements  for 
sludge  use  or  disposal  practices; 

(ii)  Significant  failure  to  comply  with 
permit  conditions; 

(iii)  Failure  to  complete  construction 
of  essentia!  elements  of  a  sludge 
management  facility  or  meet  other  key 
milestone  dates  specified  in  a  permit; 

(iv)  Failure  to  provide  required 
compliance  monitoring  reports  or 
submission  of  reports  that  are  so 
deficient  as  to  cause  misunderstanding 
and  thus  impede  the  review  of  the  status 
of  compliance; 
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(v)  Significant  noncompliance  with 
other  program  requirements. 

(2)  The  tabular  summary  will  identify: 

(i)  The  non-complying  facilities  by 
name  and  reference  number 

(ii)  The  type  of  noncompliance,  a  brief 
description  and  date(s)  of  the  event. 
(See  list  in  paragraph  (a)(1)  of  this 
section.)  If  records  for  a  facility  show 
noncompliance  of  more  than  one  type 
under  the  sludge  management  program, 
the  information  should  be  combined  info 
a  single  entry  for  each  such  facility; 

(iii)  The  date(s]  and  a  brief 
description  of  the  action(8)  taken  to 
ensure  timely  and  appropriate  action  to 
achieve  compliance; 

(iv)  Status  of  the  incident(s)  of 
noncompliance  with  the  date  of 
resolution;  and 

(v)  Any  details  which  tend  to  explain 
or  mitigate  the  incident(s)  of 
noncompliance. 

(b)  Annual  report  In  addition  to  the 
information  required  by  paragraph  (a)  of 
this  section,  the  annual  report  shall 
include  the  following: 

(1)  Information  to  update  the 
inventory  of  all  sewage  sludge 
generators  and  sewage  sludge  disposal 
facilities  submitted  with  the  program 
plan  or  in  previous  annual  reports, 
including: 

(i)  Name  and  location. 

(ii)  NPDES,  UIC  RCRA.  Clean  Air 
Act.  and  State  permit  number,  if  any, 

(iii)  Sludge  management  practice(s) 
used, 

(iv)  Identification  of  non-complying 
facilities,  and 

(v)  Sludge  production  volume. 

(2)  A  summary  of  the  number  and  type 
of  violations  by  sludge  use  and  disposal 
practice  over  the  past  year  for  Class  I 
sludge  management  facilities; 

(3)  A  list  of  Class  I  sludge 
management  facilities  brought  into 
compliance  since  the  last  annual  report; 

(4)  Information  on  noncompliance  of 
non-Class  I  Facilities  which  shall 
include: 

(i)  A  tabular  listing  which  identifies: 

(A)  The  non-complying  facility  by 
name  and  reference  number, 

(B)  The  type  of  noncompliance  (see 
list  in  paragraph  (a)(1)  of  this  section), 

(C)  How  long  the  facility  has  been  in 
noncompliance,  and 

(D)  What  steps  are  being  taken  to 
bring  these  facilities  into  comphance; 

(ii)  A  summary  of  the  number  and 
type  of  violations  by  sludge  use  and 
disposal  practice  over  the  past  year  by 
non-Class  I  sludge  management 
facilities: 

(iii)  A  list  of  non-Class  1  facilities  that 
have  been  brought  into  compliance 
since  the  last  annual  report;  and 
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(5)  A  separate  hst  of  ail  facilities 
(along  with  any  applicable  permit 
numbers)  that  are  six  or  more  months 


(1)  Provide  a  comment  period  of  not 
less  than  45  days  during  which 
interested  members  of  the  public  may 


(e)  The  State  and  EPA  may  extend  thf> 
90-day  review  period  by  mutual 
agreement. 
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(5)  A  separate  list  of  ail  fa-ihtics 
iiong  with  any  apphcable  permit 
r.umbers!  that  are  six  or  more  month'- 
behind  in  their  schedules  tor  ai.h.e\::',g 
:ompl!ance 

(61  A  surr.inary  oi  the  resu.ts  rif 
periodic  State  compliance  monitoring 
efforts  to  venfy  self  monitonng  reports. 

(The  ir.fonnat;-?.  C(  ".er:'!  -n  requirements  in 
r  5  section  have  been  approved  by  the 
O'fice  of  Manajrmerit  ard  Budset  under 

-r-T->!  nimbcr  2MO-0123 

Subpart  C— Program  Approval, 
Revision  and  Withdrawal 

^501.31     Review  and  sppfoval  p'ocedures 

ia;  EPA  sh,ill  appro',  t.  c  ;!;-■'■  L;prov-'  a 
S'.d'e's  application  for  -ipp^'v.-^'.  ,;f  .t. 
State  sludge  m.anageraent  program 
within  90  days  after  receiving  a 
complete  program  submission. 

'b|  Within  30  days  of  receipt  by  EPA 
of  a  State  program  subrr.i.ssior..  EPA  will 
notify  the  State  whtthpr  I's  submission 
;s  com.plete.  If  EPA  finds  tnat  a  State's 
submission  is  compiete.  the  90-driy 
r"\ uew  period  vvdi  be  deemed  to  have 
bpg.m  on  the  date  of  the  compietf  ness 
determination.  If  EP/\  fi.ids  'ha'  a 
State's  submis.sion  is  intumpiptn.  the 
'eview  period  will  nc*  bt^cm  un*il  all  the 
necessary  ;i, forma'.:!.";  ;s  re'  .•^''.■'■'i  b\ 
EPA. 

\z)  After  determining  *hat  a  St.ite 
program  submiss'on  is  C'lmpii.'-e,  EFA 
w .1!  publish  nobce  of  'he  Sui'p's 
appi.cabon  m  the  Federal  Register  <"'nJ 
n  enough  of  the  largest  •■.■rA.,p:ip"-s  ti 
the  State  to  attrar.'  s'atewujp  ri'tf"',  m. 
EPA  will  mail  not.ces  to  persons  kniiwn 
'n  be  interested  in  surih  ma"ers. 
ncludmg  all  persons  -  "  ipp"  p"u'e 
State  and  EPA  mali  li^  'is'i  i^.i  •',! 
tr'M'.Tient  works  'rea'  -.g  dcT.-'s'  c 
sewage  listed  or  'he  !nvcr.*i:i"}'  required 
by  5  Ml  l^T  rf  this  part.  The  notice 
will. 


(1)  Provide  a  cominen!  pf\'iiid  of  ntjt 
less  than  45  days  dunn;^  which 
interes^pd  mernbers  of  *he  poh'ir  n^'iy 
express  'hfi-  vfws  (  n  ">'  St,i'i'' 
program; 

(2]  Provide  opportunity  for  a  public 
hearing  within  the  State  to  be  h'  Id  no 
less  than  30  days  after  notice  is 
published  in  the  Federal  Register  mu 
indicate  when  and  where  the  hearing  is 
to  be  held,  or  how  interested  persons 
may  request  thrt'  a  hearing  be  held  if  a 
hearing  has  ri'*  tjf  :;  scheduled.  EP,-\ 
shall  hold  a  puimc  ntanng  whenever  'he 
Regional  Adin.n.strd-'T  f.r.d.s.  on  'he 
basis  of  request:?,  a  sigiufictiit  degree  of 
public  interest  in  the  State's  yppication 
or  that  a  public  hearing  might  clarify  one 
or  more  issues  involved  in  the  State's 
application. 

(3)  Indicate  'die  cost  of  obtaining  a 
copy  of  the  State's  submission; 

(4)  Indicate  where  and  when  the 
State's  submission  may  be  reviewed  by 
the  public; 

(5)  Indicate  whom  an  interested 
member  of  the  public  should  contact 
with  an\  q'lest'  ins   and 

(6)  Briefly  outline  the  fundamenla! 
aspects  of  the  State's  proposed  program 
and  the  process  for  EPA  review  i  n  r! 
decision. 

(d)  Within  90  davs  ai:.;r  d.  iprmnnin^i 
that  the  State  has  submitted  a  complete 
program,  the  Administrator  shall 
approve  or  disapprove  the  program 
based  on  the  requirements  of  this  part 
and  of  the  CV\' .A  and  after  taking  into 
consideration  ail  cor-.m."-.'-  rccc  \"d  f\ 
responsivent'ss  SMnmr'^y  sn,i:,i  oe 
prepared  by  the  Regional  Office  which 
identifies  'he  public  participation 
activities  loii  .ted,  describes  the 
matters  presented  to  the  public, 
summarizes  significant  comments 
received  and  explains  EPA's  response  to 
these  comments. 


(p)  The  State  and  EPA  may  extend  th" 
90-day  review  period  by  mutual 
agreement. 

if)  If  the  State's  submission  is 
materially  changed  dunng  the  9()-day 
review,  either  as  a  result  of  EPA  s 
review  or  the  State  action,  the  official 
rovipw  penod  shall  begin  again  upon 
receipt  of  the  revised  submission. 

(g)  Notice  of  program  approval  siiall 
^le  published  by  FJ'A  in  the  Federal 
Register. 

(h)  If  the  Administrator  disapproves 
'he  State  program  he  or  she  shall  notify 
the  Slate  of  the  reasons  for  disapproval 
and  of  any  revisions  or  modifications  'fi 
the  State  program  which  are  necessary 
'u  obtain  approval. 

§  501.32    Procedures  for  revision  of  State 
programs. 

(a)  Any  approved  State  program 
which  requires  revision  to  comply  with 
■im.endments  to  federal  regulations 
governing  sewage  sludge  use  or  disposal 
(including  revisions  to  this  part)  shall 
revise  its  program  within  one  year  after 
promulgation  of  applicable  regulations 
unless  the  State  must  amend  or  enact  a 
statute  in  order  to  make  the  required 
revision,  in  which  case  such  revision 
shall  take  place  within  2  years. 

(b)  State  sludge  management 
programs  shall  follow  the  procedures  for 
program  revision  set  forth  in  40  CER 

123  62- 

§501.33    Crrteria  for  witt^drawat  of  State 
programs. 

The  cntena  for  withdrawal  of  sludge 
management  programs  shall  be  those  set 
forth  in  40  CFR  123,63. 

§  501.34    Procedures  for  v,(ithdrawal  of 
State  programa. 

The  procedures  for  withdrawal  of 
sludge  management  programs  shall  be 
those  set  forth  in  40  CFR  123.64. 

[FR  Doc.  89-10064  Fiied  5-l-Gi)i  a  45  am) 
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DEPARTMEKT  OF  UVSOR 
Occuoatlonai  Safctv  and  Heaitti 


SUPPLEMENTARY  INFORMATION: 
I.  Background 


national  consensus  standard  or 
established  Federal  standard  available 
that  covered  all  types  of  logging. 


involved  in  felling,  bucking,  limbing, 
yarding  and  loading  operations. 
The  NIOSH  document  emphasized 


states  because  of  rough  terrain  iarae 
timber  and  isolated  operations.  OSH,\ 
used  tliese  standards  as  aource 


sawing  another  tree.  After  the  logger 
failed  to  return  home  his  employer 

returned  *r>  *^p  l'>«'fv-»r-  c-^o  :anA  fi->iinr1 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heatth 
Administration 

29  CFR  Part  1910 

[Docket  No.  S-04«l 
Logging  Op«ration« 

AQENCr:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

tUMMAim  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  issue  employee  safety 
requirements  for  all  logging  operations, 
regardless  of  the  end  use  of  the  forest 
products  (saw  logs,  veneer  bolts. 
pulpwood,  chips,  etc.).  This  standard 
would  replace  existing  standards  in  .19 
CFR  1910,286  which  apply  only  to 
pulpwood  logging.  The  coverage  is  being 
expanded  to  provide  safety  protection  to 
loggers  in  the  portion  of  this  very 
hazardous  industry  not  covered  by  the 
existing  standard.  The  propo<jed 
standard  strengthens  some  provisions  of 
the  current  standard,  clarifies  others. 
and  eliminates  provisions  which  are 
beheved  inappropriate  or  unnecessary 
The  proposed  standard  would  address 
the  unique  hazards  found  in  logging 
operation*,  and  would  supplement  other 
general  industry  standards  in  29  CFR 
Part  1910.  The  proposal  would  also 
require  training  of  employee«  in  this 
labor-intensive  industry.  OSH.^  expects 
that  this  standard  would  result  in  a 
significant  decrease  in  the  number  of 
deaths  and  injuries  occurring  in  this 
industry. 

DATES:  Comments  on  the  proposed 
standard  must  be  postmarked  by  [uly  31 
1989. 

Requests  for  a  heanng  must  be 
postmarked  by  July  31,  1989. 

AOORESS:  Comments,  information,  and 
heanng  requests  should  be  sent  to 
Docket  Officer,  Docket  N'o  S-048, 
Occupational  Safety  and  Health 
.Admimstration.  Room  .\36"0,  U,S. 
Department  of  Labor,  200  Ccnstitution 
Avenue  N\V.,  Washingron.  DC  20210. 

FOR  FURTVtea  INFORMATION  CONTACT: 

Sir  lames  F.  Foster,  Occupational 
Safety  and  Health  Administration. 
Room  N3837,  U  S.  Department  of  Labor, 
Washington.  DC  20210.  (2C2)  523-8148 
This  notice  of  proposed  rulemaking  has 
been  prepared  by  Frank  A.  Smi'h,  [r .  of 
the  Directorate  of  Safety  Standards 
Programs. 


SUPPLEMBITARY  INFORMATION: 

I.  Background 

Logging  operations  fell  trees  and 
transport  logs,  chips  or  whole  trees  from 
stump  to  mills  for  processing.  In  a  report 
requested  by  OSHA.  the  Bureau  of 
Labor  Statistics  (BLS),  has  described 
United  States  logging  operations  as 
follows.  (BLS  Bulletin  2203.  In/uries  in 
the  Logging  Industry,  June  1984) 
(Reference  1): 

Logging  meihods  are  generally  similar  in  all 
regions  of  the  country  wher«  trees  are  felled 
and  converted  into  logs,  although  differences 
in  terrain,  type,  and  size  of  timber  wiU  dictate 
some  variation  in  procedures.  The  tree  is 
felled,  usually  w.t.h  a  chamsaw,  braoche*  are 
cut  off  (limliinpj.  and  the  tree  Is  measured 
and  cu;  into  manageable  lengths  (bucking). 
Logs  are  then  transported  (skidded  or  yarded) 
to  central  locations  (landings)  by  one  of 
severii!  methods.  Where  the  ground  is 
relatively  flat,  logs  are  hooiied  to  a  tractor, 
known  as  a  skidder.  by  steel  cables  and 
nooses  called  chokers,  and  dragged  to  the 
landing  [tractor  or  cat  logging]  where  further 
ir.minir.?  and  processing  may  t>e  done.  If 
terrain  ;8  very  steep  or  rough,  the  logs  may  t>e 
transported  by  steel  cables  attached  to  a 
remote  w'.n(±ing  apparatus  'called  a  yarder) 
v'.a  a  system  of  cables,  blocks,  pulleys,  and 
carnages  [cable  logging)  Logs  are  either 
partially  siitpended  and  dragged  over  the 
ground  (high-lead  yarding]  or  actually  hoisted 
into  the  iiir  and  conveyed  on  overhead  cables 
(sky-line  yarding)  to  the  lanvJing.  After  logs 
are  yarded,  they  are  loaded,  either  manually 
or  mechan;cali> ,  onto  tnicks,  railroad  cars,  or 
barges,  or  formed  mto  logs  rafts  for  transport 
to  the  sawTHjU 

OSILV  agrees  with  the  BLS  analysis 
that  logging  meihods  are  generally 
similar  throughout  the  country  with 
some  variation  in  procedure  dictated  by 
differences  in  terrain,  type  and  size  of 
timber,  at  explained  below.  OSHA  also 
believes  that  the  logging  methods  and 
the  inherent  dangers  posed  by  work  in 
the  woods,  such  as  those  caused  by 
inclement  weather,  uneven  terrain  and 
i=iola'ion  from  health  care  facilities, 
present  comparable  and  significant 
hazards  to  loggers  acrrjss  the  nation. 
Nev'^rtheless,  current  OSHA  safety 
standards  for  logging  specifically 
address  only  one  segment  of  the  logging 
industry— logging  operj-itions  whose 
forest  product  ends  up  as  pulp 

OSHA's  current  General  Industry 
safety  standards,  29  CFR  Part  1910,  were 
originally  published  on  May  29,  1971, 
pursuant  to  section  6(a|  of  the 
Occupational  Safety  and  Health  Act 
(OSH  Act),  29  U.S.C.  655[a),  which 
directed  OSHA  to  promulgate,  dunng 
the  two  years  following  the  Act's 
effective  date,  national  consensus 
standards  and  estabhslied  Federal 
standards  without  public  comment  or 
hearing.  When  these  original  OSHA 
standards  were  issued  there  was  no 


national  consensus  standard  or 
estabhshed  Federal  standard  available 
that  covered  all  types  of  logging. 
However,  the  American  National 
Standards  Institute  (ANSI)  had  adopted 
a  national  consensus  standard,  ANSI 
03.1-1971.  "Safety  Requirements  for 
Pulpwood  Logging,"  for  the  pulpwood 
logging  industry  only.  This  national 
conaensus  standard  was  primarily 
concerned  with  pulpwood  logging  in  the 
states  of  North  Dakota,  Nebraska, 
Kansas,  Oklahoma.  Texas,  and  all  states 
east  of  those  five  states  where  logging 
was  undertaken.  OSHA's  pulpwood 
logging  standard.  29  CFR  1910,266, 
adopted  May  29, 1971,  was  developed 
from  ANSI  03,1-1971,  Since  it  was  an 
industry-specific  standard,  it  was  placed 
in  29  CFR  Part  1910.  Subpart  R.  Special 
Industries.  The  remainder  of  the  high 
hazard  logging  industry  involved  in 
logging  other  than  pulpwood  was  not 
covered  by  a  specific  Federal  standard. 

After  OSHA's  adoption  of  the  1971 
ANSI  pulpwood  logging  standard,  trade 
asaociabons  with  interests  in  the  logging 
of  other  forest  products,  such  as  sawlogs 
and  veneer  bolts,  joined  with  ANSI  to 
revise  the  consensus  standard  to  include 
all  logging  within  the  United  States.  An 
expanded  ANSI  standard  was  approved 
May  19. 1977,  as  ANSI  03.1-1978,  "Safety 
Requirements  for  Logging."  That 
document  adopted,  virtually  unchanged, 
most  of  the  safety  practices  in  the  1971 
pulpwood  logging  safety  standard,  and 
now  appLed  them  to  all  logging 
operations  throughout  the  nation. 

The  1978  ANSI  logging  standard, 
however,  was  withdrawn  by  ANSI  in 
1964.  The  American  Pulpwood 
Association  (APA),  which  had  acted  as 
Secretariat  for  the  03  Committee  during 
its  deliberations  on  the  1971  and  1978 
ANSI  standards,  was  no  longer 
interested  in  8er\Tng  as  Secretariat.  The 
APA  felt  that  the  existing  OSHA 
standard.  29  CFR  1910.266,  was 
adequate  for  their  membership.  Because 
no  other  miember  of  the  committee 
wanted  to  take  over  the  secretariat,  and 
ANSI  procedures  require  that  action  bn 
taken  to  reaffirm,  revise,  or  withdraw  a 
standard  no  later  than  five  years  from 
the  date  of  its  publication,  the  standard 
was  withdrawn.  Currently  no  safety  or 
health  national  consensus  standard 
exists  for  the  logging  industry. 

In  July  1976,  the  National  Institute  for 
Occupational  Safety  and  Health 
(MOSH),  published  a  criteria  document, 
"Recommendations  For  An 
Occupational  Standard  For  Logging 
From  Felling  To  First  Haul"  applicable 
to  all  logging  operations.  The  NIOSH 
document  addressed  the  hazard 


involved  in  felling,  bucking,  limbing, 
yarding  and  loading  operations. 

The  NIOSH  document  emphasized 
safe  work  practices.  It  intended  to 
protect  workers  against  accidents  and 
injuries  by  use  of  existing  technology.  It 
did  not  intend  to  inhibit  flexibility  in  the 
way  a  task  is  performed  nor  restrict  the 
development  of  safer  techniques. 

The  NIOSH  document  differed  from 
the  present  Federal  pulpwood  logging 
standard  29  CFR  1910.266.  in  the 
following  ways: 

(a)  It  included  all  logging  operations 
such  as  those  relating  to  sawlogs,  veneer 
bolts,  poles  and  pilings  rather  than  being 
limited  only  to  pulpwood  operations. 

(b)  Training  of  employees  was 
required, 

(c)  The  recommended  standard  did 
not  include  provisions  dealing  with 
equipment  protective  devices,  personnel 
transport,  off-highway  truck  transport, 
chipping  operations,  or  the  construction 
and  maintenance  of  roads,  trails,  and 
bridges. 

(d)  Pre-placement  and  periodic 
medical  examinations  were 
recommended. 

OSHA's  proposed  standard  for 
logging  essentially  adopts  NIOSH's 
recommendations  for  expanded 
coverage  of  all  logging,  its  emphasis  on 
proper  work  practices  and  training  and 
its  elimination  of  regulatory  language 
not  peculiar  to  logging  operations  such 
as  that  involving  construction  of  roads 
and  bridges. 

Six  states  have  developed  their  own 
logging  standards  under  the  OSH  Act 
State  Plan  procedure  set  forth  in  section 
18  of  the  OSH  Act  29  U  S.C.  667,  and  in 
OSHA  regulations,  29  CFR  Part  19C2 
These  states  are  Alaska,  California, 
Hawaii,  Michigan,  Oregon  and 
Washington.  California,  Hawaii  and 
Michigan  have  adopted  logging 
standards  that  uniformly  cover  all 
logging  operations  within  their 
respective  borders.  Alaska  has  adopted 
a  general  logging  safety  standard 
including  a  specific  section  for 
pulpwood  logging  which  is  similar  to 
OSHA's  pulpwood  logging  standard. 
Washington  and  Oregon  have  ad'^ptsd 
separate  safety  standards  for 
nonpulpwood  logging  in  addition  to  their 
general  logging  safety  standards. 
Washington  has  adopted  a  pulpwood 
logging  safety  standard  similar  to  that  of 
OSHA  in  addition  to  the  state's  general 
logging  safety  standard. 

In  general,  the  standards  of  the  five 
far  W28tern  states  contain  a  much  higher 
level  of  detail  and  specification  than 
either  the  1978  ANSI  standard  or  the 
current  OSHA  standard  on  pulpwood 
logging.  They  reflect  the  generally  more 
dangerous  nature  of  logging  in  those 


states  because  of  rough  terrain,  large 
timber  and  isolated  operations.  OSHA 
used  tliese  standards  as  source 
documents  during  development  of  the 
proposal 

Approximately  37  percent  of  all 
loggers  are  covered  by  state  plan  state 
standards.  Nonpulpwood  loggers  in  the 
rest  of  the  country  remain  unprotected 
by  a  federal  or  an  OSHA  app'-oved  state 
standard  specifically  covering  loggers. 
OSHA  proposes  to  issue  safety 
standards  covering  all  loggers  regardless 
of  the  end  use  of  the  forest  products 
they  produce.  OSHA  beheves  that  a 
standard  similar  to  tJ-ie  19''8  ANSI 
standard  may  be  preferable  for  national 
use,  since  ma.'-.y  of  it«  requirements  were 
stated  in  performance  la.igiiage.  This  is 
in  keeping  with  OSH.'X's  belief  that 
properly  drafted  performance  siandards 
can  adequately  address  safety  and 
health  hazards,  wliile  detailed 
specification  standards  may  neeclessiy 
impede  technological  advancement  and 
employer  innovation.  A  base  level  of 
safety  would  be  provided  for  all  logging 
operations  on  a  National  scale,  and 
those  State  Plan  states  with  more 
complicated  or  specialized  local 
conditions  could  follow  OSMA 
procedures  to  devtlop  their  own  more 
comprehensive  standards,  as  Michigan 
and  the  five  far  western  state.';  have 
done. 

OSHA  requests  public  commer.t  on 
whether  detailed  OSHA  regulations  are 
more  appropriate  for  all  or  part  of  the 
standard,  or  if  the  proposed 
performance  approach  is  adequately 
protective  on  a  natujnal  basis. 

II.  Hazards  of  Iho  Logging  Industry 

Ix^>gginjs  \E  one  of  the  most  dangerous 
occupations.  By  its  physical  nature  it  is 
a  very  difficjlt  job  v.ith  little  room  for 
error  Loggers  are  often  dealing  with  the 
massive  weight  and  u-resistible 
mcimentum  cf  falling,  roiling,  and  sliding 
trees  and  logs.  Logging  operations  are 
generally  ca.Tied  out  in  remote  locations 
with  limited  accessibility,  which  vary  in 
terrain  froni  fiat  lands,  wetlands,  or 
gende  slopes  to  ragged  mountains.  As 
outdoor  workers,  loggers  may  be 
expo.ted  to  bitter  cold,  extreme  heat. 
rain  and  snow.  These  factors,  along  with 
the  use  of  the  always  potentially 
dangerous  ch.iin  saw,  have  kept  the 
logging  indust.-y  consistently  among  the 
most  hazardous  in  the  country. 

Tiie  fi 'Hawing  summaries  of  news 
reports  from  several  states  of  logging 
accidents  charactenze  the  nature  of  the 
hazards  in  thus  indastr>': 

1.  .^  42  year-old  Xosi^-.-^  m  Idaho  died 
of  m.sssive  injuries  in  a  logging  accident 
about  230  p.m  t;n  December  19. 1986, 
after  a  fir  tree  fell  on  him  when  he  was 


sawing  another  tree.  After  the  logger 
failed  to  return  home  his  employer 
returned  to  the  logging  site  and  found 
his  body  about  10  p.m.  The  proposal 
addresses  this  type  of  acddent  in 
§  1910.268(d),  Training,  and  {ej(4)  (i)  and 
(ii).  Work  areas. 

2.  A  52-year-ola  i  .gg^  r  was  killed  in 
Arkansas  on  April  28, 1987.  A  tree  be 
had  felled  either  lodged  or  struck 
another  tree,  then  kicked  back  striking 
him  in  the  chesL  The  logger  was 
working  alone  when  he  was  killed.  The 
proposal  addresses  the  causal  factors 
pertinent  to  this  accident  in 

5  1910.266(d).  Traimng.  (eM3), 
Environmental  conditions,  (e)(41.  Work 
areas,  and  (g)(2).  Manual  felling. 

3.  A  30-year-old  in  Arkansas  was 
killed  on  September  29, 1987,  when  a 
tree  he  had  cut  fell  on  him.  The  tree  first 
fell  into  the  limbs  of  another  tree,  A 
coworker  said  he  would  get  a  log 
skidder  to  pull  the  cut  tree  to  the  ground, 
but  the  logger  decided  to  cut  down  the 
supporting  tree  instead.  When  he  did  so 
the  first  tree  fell  on  him.  The  proposal 
addresses  factors  involved  in  this 
accident  in  $  19ia2e6(d),  Training  and 
(g).  Tree  harvesting. 

4.  A  tree  felled  by  a  feller  struck  and 
killed  a  44-year-old  logger  in  South 
Carolina  on  January  2, 1985.  The  feller 
was  cutting  the  tree  and  stopped  to 
make  some  repairs  to  his  diain  saw,  ITie 
feller  reported  that  when  he  went  back 
to  the  tree  it  had  started  to  fall.  The 
victim  was  standing  in  its  path  with  his 
back  to  the  tree.  The  proposal  addresses 
the  factors  involved  in  this  accident  in 

S  1910.266(d).  Training  end  (g).  Tree 
harvesting. 

5.  On  November  30, 1964,  a  28-year- 
old  Permsylvania  man  working  at  a 
lumber  company  logging  site  was 
preparing  to  cut  a  log  with  a  gasoline- 
powered  diain  saw.  State  police 
reported  that  the  chain  saw  kidced  back 
and  cut  him  severely  down  through  the 
left  shoulder  area.  He  was  pronounced 
dead  at  the  scene  by  the  county  deputy 
coroner.  "Hie  proposal  addresses  the 
causes  of  thip  accident  in  5  1910.266(d). 
Training,  and  (e)(5).  Chain  sew 
operations. 

6.  On  August  12, 1987,  a  29-year-old 
North  Carolina  logger,  workin-;  alone, 
was  killed  when  a  tree  fell  on  him.  He 
was  apparently  cutting  one  tree  when 
another  tree,  lodged  in  it  fell  on  him.  No 
one  witnessed  the  accident  The 
proposal  addresses  the  factors  pertinent 
to  this  accident  in  5  1910.2a6(d), 
Training,  (e)(3).  Environmental 
conditions,  and  (g),  Tree  harvesting. 

7.  A  29-year-old  California  logger  was 
trapped  inside  the  crumpled  cab  of  a  log 
loading  machine  on  September  25. 1965, 
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when  the  machine  tipped  over  on  a 
downalope.  He  was  removed  by  Rremen 
after  45  minutes,  with  minor  injiihes. 
The  proposal  addresses  this  accident 
situation  in  1 1910.286(d),  Training,  and 
(f).  Equipment  protective  devices. 

8.  On  September  17, 1984,  a  32-year- 
old  Montana  man  was  killed  driving  a 
skidder  when  he  hit  a  tree  that  was 
leaning  towards  him  at  a  45-degree 
angle.  A  representative  of  the  Missoula 
County  Sheriffs  Department  said  the 
tree  hit  the  logger  In  the  head,  killing 
him  instantly.  The  proposal  addresses 
the  factors  involved  in  this  accident  in 
§  1910.286(d).  Training,  (e)(3). 
Environmental  conditions,  and  (f) 
Equipment  protective  devices. 

9.  A  a2-year-old  Idaho  logger  was 
seriously  injured  on  January  ft.  1985, 
when  he  was  hit  and  pinned  by  a  tree  he 
was  cutting  down.  The  deputy  who 
responded  said  the  incident  was  a  freak 
accident  that  occtits  in  cold  weather 
•'When  you're  falling  trees  in  the  winter, 
you're  working  with  some  factors  that 
aren't  present  the  rest  of  the  year  when 
the  trees  are  in  their  natiiral  state,"  he 
said.  The  tree  tipped  back  the  wrong 
way,  split  due  to  its  cold  weather 
brittleness  and  then  began  to  spin.  He 
said  that  the  logger  could  not  tell  which 
way  it  would  fall  and  could  not  make  a 
decision  on  which  way  to  stand  clear. 
The  proposal  addresses  this  accident 
scenario  in  S  1910.286(d],  Training,  and 
(gl.  Tree  harvesting. 

The  Bureau  of  Labor  Statistics  Bulletin 
2203.  "Injuries  in  the  Logging  Industry" 
(Reference  1).  reports  the  findings  of  a 
survey  conducted  by  BLS  during  the 
short  period  April  through  June  1982.  of 
1.086  injured  logging  workers  in  the  12 
states  of  Alaska.  Arkansas,  California. 
Kentucky.  Maine.  Montana,  North 
Carolina,  Oregon.  Tennessee.  Vermont. 
Virginia  and  Washington.  The  report 
describes  logging  operations  and 
hazards  as  follows: 

At  every  step  in  the  logging  process,  from 
f»illing  the  tree  to  transporting  it  to  the  mill. 
worker*  are  subject  to  a  variety  of  hazaros 
from  the  envtronment  type  of  work,  and 
equipment  used  Weather  conditions  are 
often  poor  since  logging  may  continue 
regardless  of  rain.  snow,  or  excessive  heat 
Terrain  may  be  steep  or  rocky  and. 
inevitably,  ground  litter,  such  as  de-iciwood. 
leaves,  or  vines  presents  obstacles  that 
rostrict  worker  freedom  of  movement.  In 
addition,  workers  may  encounter  other 
hazards  and  nuisances  such  as  snakes, 
stinging  insects,  poison  iv^'  or  poison  oak. 

The  trees  themselves  present  hazards  due 
to  their  weight  and  bulk.  Improper  cutting. 
defects  in  the  wood,  or  unexpected  giists  of 
wind  can  cause  a  tree  to  fall  improperiy 
f.Joreover,  once  on  the  ground,  logs  may  roll 
or  shift  without  warning.  The  equipment 
loggers  use  can  also  pose  hazards.  Chain 


saws  may  kick  back  into  the  operator  if  the 
cut  is  not  precise,  if  the  blade  is  dull,  or  for  a 
variety  of  other  reasons.  Skidding  tractors 
often  must  be  operated  on  uneven  trails. 
incredsing  the  risk  of  rollover  and  overhead 
yarding  systems  have  a  vanety  of  moving 
parts  that  may  cause  mjury  to  the  workers. 
Most  logging  work  Is  physically  demanding 
and  operations  are  usually  carried  on  as  long 
as  there  is  dayiig.ht  or  longer  if  floodlights  are 
used 

BLS  Bulletin  2203  illustrates  the 
potential  for  injury  in  these  logging 
activities  by  a  bnef  descnption  of  the 
logging  process  itself  and  the  attendant 
hazards,  as  follows; 

In  felling  a  tree,  the  cutter  must  take  into 
consideration  weather  conditions,  especially 
wind;  terrain  and  slope  of  the  cutting  site;  the 
condition  of  the  tree  (particularly  its  lean) 
and  trees  surrounding  it;  and  where  the  tree 
will  ultimately  fall  If  any  of  the  cuts  required 
to  fell  the  tree  are  made  improperly,  the  tree 
may  fall  in  the  wrong  place;  snap  off  the 
stump  (an  occurrence  known  as  barber- 
chaiiing).  or  become  tangled  in  other  trees  on 
the  way  down.  As  the  tree  falls,  limbs  can 
break  off  or  deadwood  can  be  catapulted 
from  the  ground  when  the  tree  lands. 

After  the  true  is  felled,  most  of  the  limbs 
must  be  removed  before  it  cun  be  transported 
from  the  cutting  site.  If  the  tree  is  large.  It  will 
be  bucked  into  shorter,  more  manageable 
lengths.  Both  limbing  and  bucking  are 
potentially  hazardous  since  felled  trees  may 
be  unstable  and  work  often  involves  climbing 
over  logs  and  cuttmg  in  awkward  positions. 

Once  trees  are  felled,  limbed  and  bucked, 
they  must  be  transported  to  the  landing  site. 
Logs  are  either  attached  to  tractors  for  tractor 
skidding,  or  to  cable  systems  for  cable 
yarding.  Workers  known  as  choker  setters 
slip  a  noose  or  choker  around  the  log  and 
fasten  it.  This,  in  turn,  is  hooked  up  to  the 
tractor  cable  or  cable  yarding  system.  Choker 
setters  are  subiect  to  many  of  the  same 
hazards  as  fallers.  Umbers,  and  buckers:  the 
pnmary  dangers  are  shifting  logs,  falling 
wood,  or  unsafe  footing  Skidder  operators, 
on  the  other  hand,  must  contend  with  narrow. 
often  uneven,  skid  trails  The  operator  must 
guard  against  overturning  the  tractor,  being 
strjck  by  limbs  from  surrounding  trees,  or 
getting  his  turn  of  logs  caught  on 
obstructions. 

When  logs  reach  the  landing,  they  are 
unhooked  from  the  yarding  system.  If  tractor 
skidding  is  performed,  the  tractor  operator 
may  handle  this  task  but  if  a  cable  yarding 
system  is  used,  workers  known  as  chasers 
unhook  the  logs.  The  wood  is  then  stacked  to 
await  loading  for  transport  to  the  mill. 

.As  demonstrated  in  the  previous 
discussion  of  nine  accidents,  these 
hazards  are  addressed  in  the  proposal. 

III.  .Accident  Data 

Accidont  data  demonstrate  the  high 
level  of  danger  to  workf-rs  m  the  logging 
ind'istry. 

Since  1972  there  has  been  a  significant 
overall  decrease  in  injury  and  illness 
rates  among  loggers  nationwide, 


although  the  severity  of  accidents  has 
increased  slightly.  BLS  occupational 
injury  and  illness  data  for  the  years  1972 
through  1986  (References  2  throxigh  10, 
and  30).  expressed  as  incidence  rates 
per  100  full-time  workers,  have  been 
compiled  into  Table  1  below.  For 
comparison  and  to  indicate  the 
particularly  hazardous  nature  of  logging 
operations.  Table  1  also  includes 
incidence  rates  for  the  entire 
manufacturing  sector.  SIC  20-39.  for 
1981-1986.  Table  1  shows  significant 
improvement  in  injury  and  ilhiess  rates 
in  logging  during  the  period.  There  was  a 
41  percent  reduction  in  total  cases.  Lost 
workday  cases  (non-fatal  injuries  or 
illness  that  result  in  days  away  from 
work,  or  days  of  restricted  work 
activity,  or  both),  were  cut  by  22 
percent.  Nonfatal  cases  without  lost 
workdays  were  reduced  60  percent. 
However,  the  number  of  lost  workdays 
per  100  full-time  workers  during  the 
period  shown  in  the  Table  has  only 
improved  by  5  percent.  The  lost 
workdays  per  100  fulltime  loggers  was 
higher  in  1985  than  it  was  in  the  early 
1970's.  and  averaged  about  308  days  for 
the  period.  This  indicates  that  although 
the  number  of  accidents  has  decreased,  " 
the  severity  of  logging  accidents  has 
remained  about  the  same. 

Table   1  .—Occupational  Injury   and 
Illness  Incidence  Rates  Per   100 

Fua-TlME  WORKERS 


Nonfatal 

Total 
cases 

Lost 

WIttVJUt 

Lost 

Year 

worVday 

lost 

work- 

cases 

work- 

days 

days 

Logging  Camps  and  Logging  Contractofs, 
SIC  241 


19?2 

32.5 

16.2 

16.1 

1973 

32.0 

16.5 

15.3 

^       3078 

1974 

29.2 

15.8 

13.3 

296.2 

1975 

26.1 

14.5 

11.5 

281.3 

1976 

25.1 

140 

109 

287.1 

1977 

26.3 

154 

10.7 

329  9 

1978 

25.9 

156 

10.2 

316.2 

1979 

24.2 

14.8 

9.3 

3119 

1980 

22.7 

13.9 

8.6 

3389 

1981 

19.3 

12.3 

69 

2893 

1982 -. 

20.4 

12.9 

73 

3035 

1983 

21.5 

13.7 

7.7 

321.9 

1984 

21.7 

13.9 

77 

320.1 

1985 

200 

12.2 

7.6 

3172 

1986 

19.1 

12.6 

6.4 

2930 

Itantifacturlng,  SIC  20  through  3« 


1981 

11.5 

5.1 

6.4 

82.0 

1982 

10.2 

4.4 

5.8 

75,0 

1983 

10.0 

4.3 

5.7 

73.5 

1964 

10.6 

4.7 

59 

779 

1965 _ 

10.4 

46 

5.8 

802 

1986 

10.6 

4.7 

5.9 

85.2 

Injuries  and  Illnesses  in  California, 
Quarterly"  (Reference  11)  contains  a 
summary  of  fatalities  in  the  California 
logging  industry  since  1950,  The 
summary  did  not  contain  any  nonfatal 
injury  or  illness  data. 

Over  the  decade  of  the  1950' s.  a  total 
of  457  logging  employees  lost  their  lives 
in  industrial  accidents  in  California  (an 
average  of  45.7  per  year).  During  the 
1960's,  the  fatality  count  in  logging  was 
nearly  cut  in  half  to  235  deaths  (an 
average  of  23.5  per  year).  In  the  1970's, 
total  fatalities  recorded  in  logging 
declined  to  135  (an  average  of  13.5  per 
year),  and  a  70  percent  reduction  from 
the  number  of  deaths  recorded  in  the 
1950'8. 

In  both  1980  and  1981.  the  number  of 
fatalities  in  California's  logging  industry 
hit  new  all-time  lows.  Six  deaths  were 
recorded  in  1980;  four  deaths  in  1981. 
This  reflects.  In  part,  the  fact  that  the 
I'umber  industry  in  California  had  been 
hit  hard  by  the  slowdown  in 
construction  activity,  which  resulted  in 
reduced  employment  from  6,100  workers 
in  1977  to  3,900  in  1982. 

The  California  Quarterly  attributes 
the  decrease  in  logging  fatalities  in 


California  over  the  30-year  period  to  two 
major  factors:  (1)  Greater  safety 
awareness,  and  (2)  giant  stndes  in 
technology  in  the  industry  so  thai  the 
equipment  used  today  is  safer  and 
better  designed.  The  publication  also 
states  that  the  years  have  also  seen  a 
shift  from  cat  logging  to  cable  logging. 
Cat  logging  is  much  more  labor 
intensive,  requiring  far  more  employees 
on  the  ground  and  thus  exposed  to 
logging  hazards.  This  shift  to  cable 
logging  in  the  western  part  of  the  United 
States  is  an  example  of  the  industry 
making  use  of  the  equipment  most 
appropnate  for  local  operating 
conditions. 

Unfortunately,  in  spite  of  the 
reduction  in  logger  accidents,  as 
demonstrated  by  the  decreases  in  Injury 
and  illness  rates,  and  by  the  Califo.-nia 
experience  with  regard  to  fatalities. 
logging  remains  among  the  most 
dangerous  industries.  BLS  da  la  indicate 
that  the  incidence  rate  of  injuries  and 
illness  in  1986  was  twice  that  of 
manufacturing  in  general,  and  the  lost 
workdays  (reflecting  the  seventy  of  the 
injuries)  were  three  times  that  of 
manufactun.ig  (see  Table  Ij.  In  fact,  in 


1986,  the  logging  industry  had  the  32nd 
highest  rate  of  injuries  and  illnesses  per 
100  full-time  worier*  among  all 
industries  (19.1)  (Reference  31).  With 
regard  to  lost  workday  cases, 
disregarding  cases  where  neither  lost 
time  nor  restnciru  k*irk  activity 
resulted,  logginM  rir-Ked  8th  worst 
among  all  industnes  (12,8),  behind 
special  product  sawmill*  SIC  2429  (25.4). 
manufacturing  of  vitreous  plumbing 
fixtures  SIC  3281  (17.5),  structural  wood 
member  manufacturing  ^C  2439  (15.4), 
reclaimed  rubber  SIC  3030  (15,2).  meat 
packing  plante  SIC  2011  (14.7),  animal 
and  marine  fats  and  oils  SIC  2077  fl3.7). 
and  prefabricated  wood  buildings  SIC 
2452  (13.2).  Moreover,  logging  ranked  5th 
worst  in  lost  workdays  per  100  workers 
(293.0),  behind  water  transportation 
services  SIC  4460  (404.9),  intercity 
highway  transportation  SIC  4130  (333.4), 
special  product  sawmills  SIC  2429 
(319.9),  and  reclaimed  rubber  SIC  3030 
(304.9).  Table  2  compares  the  logging 
industry's  injury  and  illness  incidence 
rates  with  those  of  the  major  industrial 
divisions. 


Table  2.— Occupational  injur v  and  Illmess  Incidence  Rates  Per  ioo  Full-Time  Workers 

[CofDpanson  o1  Logging.  S!C  241  to  Majcx  Ind'jstnal  Divisions  for  1366] 


Industry 


Logging  camps  and  contractors 

Pnvate  MCtor „ 

Agncutture,  toresJry  and  fishing  ..__ 

Mining _™. 

Constrjction 

Manufacturing _.. 

Transportation  and  public  utilities  „. 

Wholesale  and  retail  trade 

Finance,  insurance  arxj  real  estate . 
Sen/ice 


Total 


19.1 
7.9 

^^2 

7.4 
15.2 

loe 
e.2 

7.7 
2.0 
5.3 


workday 


124 
3.6 
5.6 
4.1 
64 
4.7 
4,8 
3.3 
0.9 
2.5 


without 

kwt 
wortdays 


6.4 
4.3 
5.6 
3.2 
8.3 
5.9 
3.4 
4.3 

1.1 

Z.7 


workdays 


2930 
658 
936 

12S.9 

134.5 
65.2 

10Z1 
540 
17.1 
43.0 


California  is  one  of  the  states  that  has 
been  active  in  logging  safety.  The 
November  1982  issue  of  the  "Work 


However,  even  the  BLS  incidence 
rates  underestimate  the  severity  of 
logging  accidents  because  fatalities  ar^^ 
not  included  among  lost  workday  cases 
and  do  not  contribute  to  lost  workday 
totals.  Logging  injuries  are  frequently  of 
tlie  most  severe  nature,  many  times 
resulting  in  death.  Fatality  data 
published  by  BLS  do  not  provide  the 
number  of  fatalities  for  the  logging 
industry.  However,  data  from  OSHA's 
Management  Information  System — 
although  not  providing  information  for 
the  coimtry  as  a  whole— do  provide 
some  indication  of  the  number  of 
fatalities.  During  1983,  there  were  66 
logging  fatalities  reported  to  OSHA  from 
the  37  states  in  the  reporting  system  at 


that  time.  This  woidd  be  equivalent  to  89 
fatalities  on  a  national  basis.  Based  on  a 
Iogj.;'ng  population  of  81,000  for  1983,  this 
would  be  a  fatality  incidence  rate  of  110 
per  liJO.OOO  workers.  In  comparison,  BLS 
fatality  data  indicate  a  fatality  incidence 
rate  for  :9B3  of  27.6  for  the  mining 
indaslry,  22.9  for  construction,  and  only 
4.8  for  the  private  sector  as  a  whole 
(Reference  9). 

Several  older  studies  analyzing  the 
distribution  of  injunes  among  the 
various  logging  jobs  and  the  operations 
or  agents  associated  with  injuries  have 
been  re\iewed  by  OSHA  arid  are 
included  m  the  docket.  The  previously 
mentioned  BLS  Bulletin  2203  (Reference 
1)  is  the  most  recently  released  study 


and  it  summarized  the  accident  causes 
as  follows: 

The  survey  revealed  that  one-half  of  these 
workers  were  injured  while  engaged  in 
cutting  operations  such  as  felling  trees, 
bucking  logs,  or  removing  limbs  from  felled 
trees.  Injuries  resulted  equally  from  workers 
being  struck  or  crushed  by  wood  flogs,  trees, 
etc.),  and  from  slipping,  tripping,  or  faUing  (24 
percent  each)  while  20  percent  of  the  injuries 
resulted  from  contact  with  chain  saws. 
Almost  three-fourths  of  those  injured  missed 
one  or  more  days  of  work  as  a  result  of  their 
accidents,  while  one-fifth  were  hospitalized 
an  average  of  six  nights. 

It  should  be  noted  that  the  siuvey 
excluded  injuries  resulting  in  fatahties. 

In  an  analysis  of  accidents  by  type  of 
occupation,  the  report  continued: 
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Neariy  one-half  th«  injured  worker*  were 
employed  in  occupations  that  dealt  almoat 
excluaively  with  cutting  timber  or  trimming 
log!  *  *  '.  Theee  occupations  were:  chopper, 
cutter,  saw  operator,  or  saw  band;  faller. 
faller-bucker.  or  buUbucJc  logger  sawyer  and 
buckar,  buaheler,  or  woodsman. 

Sixteen  percent  of  the  workers  were  m 
occupations  associated  with  yarding 
operations  at  the  landing  site:  chaser,  hooker 
or  hook-tender,  rigging  slinger  knot  bumper 
and  stationary  equipment  operator.  An  equal 
proportion  were  classified  either  as  choker 
setter  or  skidder  operator,  occupations 
involved  in  transporting  logs  away  from  the 
cutting  site. 

The  report  further  charactenzed  the 
accidents  by  activity  at  the  time  of 
accident: 

Neariy  one-quarter  of  the  injuries  were 
accounted  for  by  workers  felling  trees,  while 
those  limbing  and  bucking  accounted  for  \5 
and  12  percent  of  the  injuries  respectively. 
Workere  who  were  choker  setting  or  hooking 
up  "turns"  (logs  grouped  and  yarded  together) 
experienced  14  percent  of  t^ie  injunes; 
workers  engaged  in  tractor  or  cable  skidding 
operations,  nine  percent  of  the  injuries.  The 
proportions  of  injuries  resulting  from  chasing 
activities  and  loading  or  unloading  were  five 
percent  each.  Four  percent  of  the  mjuries 
occurred  to  workers  involved  in  ngging  cable 
yarding  systems  (setting  up  skid  cables, 
blocks  and  tackles,  guylines,  etc). 

The  discussion  in  this  section  has 
shown  that  although  the  number  of 
logging  accidents  has  decreased  greatly 
since  1972,  the  accident  rates  for  logging 
are  very  high  and  had  increased  in  1982, 
1983  and  1984  before  decreasing  slightly 
again  in  1985  and  1986.  Although  OSHA 
does  not  know  the  breakdown  of  all 
injuries  between  palpwood  or  non- 
pulpwood  logging,  similar  hazards  exist 
;n  both.  Of  the  thousand  injured  loggers 
BLS  surveyed.  47%  responded  that  they 
were  engaged  in  non-pulpwood  logging. 
35%  believed  they  were  involved  in 
puJpwood  logging,  and  17%  did  not  know 
what  type  of  wood  they  were 
harvesting.  Therefore.  OSHA  believes 
that  it  is  reasonable  to  propose  a 
uniform  national  logging  standard. 

IV.  Significant  Risk  and  Basis  for 
Proposal 

The  senousness  of  the  risk  in  the 
logging  industry  is  demonstrated  in 
sections  U  and  111  of  this  preamble 
Section  II  describes  the  unusual  and 
extreme  physical  hazards  inherent  to  the 
working  conditions  of  the  employees  m 
the  industry.  Table  1  in  section  III 
presents  incidence  rates  per  100  full- 
time  workers  for  SIC  241,  Logging 
Camps  and  Logging  Contractors,  for 
each  year  from  1972  through  1986,  and 
Table  2  hsts  comparative  data  for  other 
industry  sectors. 


The  significant  risk  to  workers  in  the 
logging  industry  is  characterized  by  the 
following  conclusions  from  this  analysis: 

1.  Workers  in  logging  have  a  higher 
risk  of  injury  than  workers  in  most  other 
industries. 

2.  If  they  are  injured.  loggers  have  a 
greater  chance  of  losing  workdays. 

3.  When  they  are  injured,  their  injuries 
are  much  more  serious  and  result  in 
much  more  lost  time  than  do  the  injuries 
of  most  other  workers. 

4.  Workers  in  logging  have  a  higher 
incidence  of  fatahties  than  workers  in 
other  industries. 

In  1977  the  leading  states  in  logging 
employment  (with  48  percent  of  the 
total)  were  Washington  (15.400),  Oregon 
(14,000),  Cahfomia  (6,100)  and  Maine 
(4,300).  By  1982  the  employment  pattern 
had  shifted  and  the  leading  states  (with 
42  percent  of  the  total)  were  Washington 
(11,900,  down  3,500);  Oregon  (11,300. 
down  2,700);  Georgia  (5,400,  up  1,800); 
and  Alabama  (5.000,  up  1.200). 
(Reference  11).  California  (3,900  down 
2,200).  was  no  longer  one  of  the  leaders. 
Overall  logging  employment  in  the 
Pacific  Coast  states  decreased  22% 
during  this  period.  The  South  was  the 
only  region  in  the  country  to  show  an 
increase  in  logging  employment  (21%). 
This  employment  trend,  resulting  in  the 
change  from  harvesting  the  Pacific 
Coast's  old-growth  timber  to  increased 
harvesting  of  third  and  fourth-growth 
pine  forests  m  the  south,  means  that  an 
increasing  proportion  of  logging 
employment  is  in  states  not  covered  by 
state  logging  standards  (As  noted 
earlier,  only  Alaska  (16th  in  1982), 
Cahfomia  (^th),  Hawaii  (very  small), 
Michigan  (19th).  Oregon  (2nd)  and 
Washington  (Ist)  have  OSHA  approved 
state  logging  standards  covering  all 
loggers.) 

OSHA  believes  that  standards  are 
part  of  an  integrated  approach  to 
successful  logging  safety  that  includes 
training,  cooperation  between  labor  and 
management,  continued  advancement  of 
technology  in  the  industry,  and  constant 
development  of  safety  awareness.  This 
rulemaking  proposes  standards  for 
logging  safety  which  OSHA  believes 
will  protect  worker  safety  and  health  in 
the  logging  industry  to  the  extent 
possible. 

V.  Summar>'  and  Explanation  of  the 
Proposal 

It  is  clear  ^om  the  preceding 
discussion  that  the  dangers  of  logging 
extract  a  high  injury  and  death  toll  from 
loggers.  Although  the  number  of  injuries 
have  been  declini.ag  as  demonstrated  in 
section  III,  the  injury  and  death  rates 
remain  high. 


The  current  OSHA  standard 
S  1910.286  addresses  only  pulpwood 
logging.  This  proposed  standard  would 
provide  protection  for  all  loggers 
involved  in  harvesting,  including  loggers 
employed  as  part  of  a  mill  operation, 
regardless  of  the  end  use  of  the  forest 
products  (saw  logs,  veneer  bolts, 
pulpwood,  chips,  etc.).  This  proposal 
fills  the  cturent  gap  in  coverage  by 
providing  a  basic  level  of  protection  for 
all  loggers.  OSHA  proposes  that  the  title 
of  8  1910.266  be  changed  from 
"Pulpwood  Logging"  to  "Logging 
Operations"  in  order  to  reflect  the  wider 
coverage  of  the  proposed  amendment. 

Paragraph  fa),  "Scope. "  Proposed 
paragraph  (a)  outlines  the  scope  of  the 
standard  as  a  specific  standard  for  the 
logging  industry  covering  numerous 
operations  involved  in  the  harvesting  of 
timber  or  pulpwood.  The  scope  has  been 
expanded  to  add  coverage  for  other  than 
pulpwood  logging. 

Although  the  proposed  standard  does 
not  specifically  address  the  setup  of 
cable  yarding  systems,  several 
provisions  of  the  proposed  standard  are 
applicable  to  cable  yarding  activities. 
Provisions  proposed  in  §  1910.266(e)(61, 
"Stationary  and  mobile  equipment;" 
S  1910.266(f),  "Equipment  protective 
devices — stationary  and  mobile 
equipment;"  and  $  1910.266(9)(6), 
"Skidding,  forwarding  and  yarding. '  will 
protect  employees  from  the  vast 
majority  of  cable  yarding  hazards.  State 
plan  states  in  the  far  west  that  have  the 
most  significant  cable  logging  activity 
have  developed  very  detailed  cable 
logging  standards.  In  view  of  these 
circumstances,  and  since  there  is  limited 
cable  logging  activity  in  the  rest  of  the 
country,  OSHA  requests  public 
comment  on  the  need  to  issue  more 
detailed  cable  yarding  safety 
regulations. 

Paragraph  (bj,  "Application. " 
Proposed  paragraph  (b)(1)  reiterates  the 
expanded  coverage  of  this  proposal.  The 
coverage  of  all  types  of  logging, 
including  pulpwood  harvesting  as  well 
as  the  logging  of  saw  logs,  veneer  bolts 
and  other  forest  products,  is  identified  to 
clarify  the  expansion  of  the  scope  from 
pulpwood  logging  only. 

Proposed  paragraph  (b)(2)  explains 
that  hazards  and  working  conditions  not 
specifically  covered  by  this  industry 
standard  continue  to  be  covered  by  the 
other  applicable  sections  of  Part  1910, 
the  standards  for  general  industry. 
Construction  operations  are  covered  by 
Part  1926.  This  paragraph  is  intended  to 
clarify  the  use  of  Part  1910  and  Part  1926 
when  S  1910.266  does  not  address  the 
operation. 


Paragraph  (c),  "Definitions. "  The 
proposed  amendment  contains 
definitions  of  terms  used  in  logging. 
These  definitions  are  from  several 
sources,  including  the  following:  ANSI 
03.1-1971  Pulpwood  Logging;  ANSI  03.1- 
1978  Logging,  (withdrawn  by  ANSI  in 
1984);  29  CFR  1910,266;  various  state 
safety  standards;  and  contacts  with  the 
U.S.  Forest  Service  and  other  persons 
and  organizations  involved  in  logging. 

Paragraph  (d),  'Training. "  OSHA  has 
included  training  requirements  in  the 
proposal.  Training  is  considered  very 
important  in  logging  accident  prevention 
due  to  the  highly  labor  intensive  nature 
of  the  work  and  its  strenuous  physical 
demands.  OSHA  believes  that  many 
accidents  in  the  woods  are  preventable 
through  properly  applied  work  practices. 
It  is  the  employer's  responsibility  to 
ensure  that  work  is  accomplished  in  a 
safe  manner  through  suitable  training 
and  supervision. 

In  (d)(1),  OSHA  would  require  training 
of  new  employees  when  hired,  and 
current  employees  given  job 
assignments  which  expose  them  to  new 
hazards.  The  piupose  of  this 
requirement  is  to  ensure  that  all 
employees  understand  the  hazards  to 
which  they  are  exposed,  and  how  to 
work  safely  in  spite  of  those  hazards. 
Every  new  employee,  regardless  of 
experience,  would  receive  training 
before  beginning  work.  Retraining  would 
be  required  at  least  annually  to  keep 
safety  awareness,  knowledge  and  safe 
work  practice  at  a  high  level. 

As  a  minimum,  training  would  include 
recognition  of  and  preventive  and 
protective  measures  for  the  hazards 
associated  with  the  individual's  work 
tasks,  and  general  recognition  and 
prevention  of  safety  hazards  in  the 
logging  industry.  Although,  actual 
training  may  vary  depending  upon  the 
previous  experience  of  the  employees, 
before  being  permitted  to  begin  their 
work,  employees  must  first  demonsb-ate 
to  their  employer  their  ability  to  perform 
their  assignment  safely. 

In  (d)(2),  OSHA  would  require  training 
of  power  tool  operators,  machine 
operators,  and  associated  maintenance 
persormeL  Before  they  perform  their 
duties  they  would  be  required  to 
demonstrate  that  they  can  do  so  safely. 
OSHA  considers  this  training  to  be  very 
important  due  to  the  potential  hazards 
presented  by  chain  saws,  yarding 
machines  and  other  harvesting 
equipment. 

In  {d)(3).  OSHA  would  require  that  all 
workers  inexperienced  in  a  task  be 
under  the  close  guidance  of  a  person 
experienced  in  the  safe  performance  of 
the  task  being  accomplished.  OSHA 
wants  to  ensure  that  recently  trained 


employees  have  close  support  until  it  is 
determined  that  they  are  sufficiently 
able  to  work  in  a  safe  manner 

Several  State  Plan  states  have 
adopted  various  training  requirements  m 
their  logging  standards.  For  example, 
Oregon  has  detaOed  training  and 
supervision  provisions  that  include 
requirements  for  a  written  training 
program,  monthly  safety  meetings  for  all 
employees,  and  an  accident 
investigation  program  (Oregon  Admin. 
R.  437-80-015).  Alaska  requires  monthly 
safety  meetings  to  inform  employees  of 
the  employer's  safety  pohcies  and 
applicable  Alaska  occupational  safety 
and  health  standards  (Alaska  Admin. 
Code  Tit.  8,  section  07.ll5(d]). 
California's  standard,  however,  is  not  as 
detailed  as  Oregon's  and  Alaska's,  only 
requiring  employers  to  have  "a 
reasonably  effective  accident  prevention 
program"  (Cal.  Admin.  Code  Tit.  8, 
section  6250). 

OSHA  requests  comment  on  the 
effectiveness  and  feasibility  of  the 
various  traimng  and  supervision 
requirements  in  Slate  Plan  states' 
standards,  and  elsewhere,  and  whether 
they  should  be  adopted  as  part  of  the 
Federal  OSHA  standard.  Commtnts  a.-* 
also  requested  on  the  extent,  frequency 
and  types  of  current  training  programs. 

Paragraph  (e),   'General 
requirenic."ts."ln  (e)(1),  OSHA  proposes 
requirements  for  clothing,  pe.'sonal 
protective  equipment,  and  first  aid.  In 
subparagraphs  (p)(l](iv).  (v).  (vi;  and 
(viij.  the  proposal  explicitly  states  that 
requirements  in  the  General  Industry 
standards  at  29  CFR  Part  1910,  Subparts 
I  and  G.  governing  the  recognition  and 
abatement  of  hazards  to  the  head,  eyes, 
face,  extremities,  respiratory  system  and 
the  hearing  of  employees,  are  applicable 
to  the  logging  industry.  These  are  not 
new  requirements.  The  logging  industry 
is  presently  required  to  comply  with  the 
General  Industry  standards,  and  the 
pulpwood  logging  standard  at 
§  1910.266(c)(1)  (ui).(iv).(v)  and  (\i) 
references  the  same  requirements.  The 
explicit  statements  are  intended  to  aid 
employers  and  employees  in  .'^cognizing 
the  need  for.  and  proper  selection  of, 
personal  protective  equipment.  The 
statements  are  not  meant  to  imply  that 
other  applicable  general  industry  or 
construction  standards  not  expUcitly 
mentioned  in  the  proposed  lugging 
standard  apply  with  any  less  force 

Other  requirements  are  proposed  in 
paragraph  (e)  as  follows: 

Ln  (e)(l)(i),  OSHA  proposes  the  use  of 
suitable  heavy  duty  puncture  resistant 
gloves  when  working  with  wire  rope. 
The  current  OSHA  pulpwood  standard 
requires  gloves  when  handhng  wire 
rope,  but  does  not  specify  the  fype. 


OSHA  proposes  th.at  the  provision 
specifically  address  the  hazard  of 
laceration  from  wire  rope.  OSHA 
solicits  information  about  tie  most 
appropriate  types  of  gloves  for  handling 
^  ire  rope  in  the  logging  industry. 

In  iej(l)(ii),  OSHA  proposes  that 
employees  whose  assigned  duties 
require  them  to  operate  a  chain  saw 
wear  ballistic  nylon  or  equivalent 
protef  tion  covering  each  leg  from  the 
upper  ihigh  to  the  boot  top  or  shoe  top. 
The  current  OSHA  pulpwood  logging 
standard  does  not  contain  this 
requirement  However,  although  this  is  a 
new  regulatory  requirement,  both  the 
1971  .\NSI  pulpwood  logging  standard 
and  the  1978  A.NS1  logging  standard  had 
recommended  that  chain  saw  operators 
wear  ballistic  nylon  or  equivalent  leg 
protection.  OSHA  beheves  the 
lightweight  material  offers  considerable 
protection  to  the  operator  from  chain 
saw-induced  leg  injuries.  OSHA  is  also 
of  the  opinion  that  if  slightly  reduced 
mobihty  results  from  the  wearing  of 
such  leg  protectors,  such  reduced 
mobihty  presents  less  risk  of  accidents 
than  not  wearing  them  when  other 
provisions  of  this  proposal  are  complied 
with.  For  example,  mobility  is  not  as 
important  when  fellers  clear  retreat 
paths  prior  to  beginning  their  cut,  and 
buckers  either  stand  uphill  from  the  log 
they  are  cutting  or  block  it  from  rolling 
or  swinging. 

The  proposal  exempts,  however,  but 
does  not  prohibit,  individuals  woridng 
from  bucket  trucks,  and  in  some 
instances  climbers,  from  wearing  the 
required  leg  protection  when  operating  a 
chain  saw.  OSHA  believes  that  in  some 
instances  the  leg  protection  could 
interfere  with  climbers'  ability  to  move 
safely  within  trees,  posing  a  greater 
hazard.  Chain  saw  operators  working 
from  a  bucket  truck  would  be 
adequately  protected  from  injury  by  the 
bucket  itself.  OSHA  solicits  comment  on 
the  appropriateness  of  these 
exemptions. 

In  {e)(l)(iii),  OSHA  proposes  a 
performance  standard  requiring 
employees  to  wear  either  safety  boots  or 
safety  shoes  (excluding  low  cut  shoes), 
or  heavy  duty  logging  style  boots  with 
lug  or  calk  soles,  which  are  appropriate 
for  the  employee's  job,  the  terrain,  the 
timber  type,  and  the  weather  conditions. 
What  constitutes  proper  footwear  for 
loggers  is  currently  the  subject  of  some 
debate  in  the  industiy.  The  OSHA 
pulpwood  standard  requires  safety-toe 
footwear  to  be  provided.  The  1971  ANSI 
pulpwood  safety  standard  had 
recommnded.  in  addition  to 
recommending  safety  footwear,  that 
calks  be  used  where  applicable.  The 
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1978  ANSI  logging  itandard  required 
that  employees  "wear  safety  boots, 
safety  shoes  or  calk  boots  or  other 
substantial  footwear  depending  on  the 
job,  the  terrain  and  timber."  The  1978 
ANSI  03.1  committee  made  known  its 
behef  in  Appendix  B  to  that  standard 
that  calks  should  be  worn  tn  most 
Western  logging  operations  because  of 
"conditions"  existing  there.  OSHA 
solicits  Information  concerning  the 
effective  use  of  protective  footwear  in 
logging  operations. 

In  (e)(l)(viii),  OSHA  prcposes  a 
performance  standard  for  first  aid  kits. 
The  provision  would  require  that 
sufficient  numbers  of  adequately 
supplied  first  aid  kits  be  provided  at  the 
worksite  and  on  all  crew  vehicles.  The 
kit  requirements  are  not  specific 
because  of  the  wide  variety  of 
conditions  and  number  of  employees  to 
be  served  at  different  worksites.  The 
provision  embodies  the  same 
requirements  found  in  the  current 
pulpwood  standard.  Non-pulpwood 
logging  operators  are  presently  required 
by  the  General  Industiy  standards,  29 
CFR  1910.151(b),  to  maintain  readily 
available  first  aid  supplies  approved  by 
a  consulting  physician  in  the  absence  of 
an  infirmary,  clinic  or  hospital  in  near 
proximity  to  the  worksite. 

In  (e){l)(ix),  OSHA  proposes  to 
address  the  hazards  posed  by  poisonous 
snakes  in  the  woods.  The  proposal 
adopts  the  OSHA  pulpwood  logging 
standard's  requirement  that  snake  bite 
kits  must  be  included  with  first  aid 
equipment  in  areas  where  poisonous 
snakes  may  exist,  except  that 
alternative  first  aid  treatment  may  be 
substituted  on  the  documented 
recommendation  of  a  physician  or  other 
authoritative  source.  The  latter 
provision  had  been  adopted  in  the  1978 
ANSI  logging  standard. 

In  (e)(l)(x),  OSHA  proposes  first  aid 
training  for  all  supervisors  and  fellers, 
and  that  at  least  one  person  with  such 
training  be  in  the  area  of  operation. 
Such  training  is  considered  particularly 
important  by  OSIiA  because  the 
severity  of  many  logging  injuries,  often 
at  very  isolated  work  locations,  requires 
quick  and  effective  first  aid.  OSHA 
believes  the  need  for  training  in  first  aid 
methods  such  as  are  prescnbed  by  the 
American  Red  Cross,  the  Mine  Safety 
and  Health  Admuiistration.  or  an 
equivalent  training  program,  is 
recognized  in  the  uidustry.  The  1978 
ANSI  logging  standard  required  that  at 
least  one  person  in  each  area  be  trained 
in  first  aid  by  such  organizations.  The 
requirements  in  the  several  state 
standards  are  quite  varied. 

In  (e)(2).  OSHA  proposes  nine  fairly 
routine  provisions  concerning  safe  use 


and  care  of  hand  tools  and  equipment. 
Each  of  these  requirements  is  in  the 
OSHA  pulpwood  logging  standard.  The 
1978  ANSI  logging  standard  also 
adopted  these  hand  tool  provisions.  The 
provisions  are  intended  to  protect 
employees  from  hazards  which  are 
recognized  throughout  the  industry. 
Hand  tools  such  as  wedges  and  cutting 
tools  are  extensively  used  in  the  logging 
industry  These  provisions  will  protect 
employees  from  hazards  such  as  those 
caused  by  dull  tools,  loose  handles,  and 
metal  chips  from  mushroomed  tool 
heads. 

In  (e)(3).  OSHA  addresses  hazards 
associated  with  environmental 
conditions  that  cause  significant  danger 
to  employees.  The  BLS  Survey 
(Reference  1)  found  that  environmental 
conditions  specifically  addressed  in  the 
proposed  standard  were  contributing 
factors  in  30  percent  of  the  injuries  at 
the  worksite.  It  is  the  employer's 
responsibility  to  assure  that  employees 
are  protected  from  these  conditions. 

In  (e)(3)(i).  OSHA  proposes 
termination  of  work  and  movement  of 
employees  to  safe  places  during 
eiectncal  storms,  periods  of  high  winds 
rr  other  weather  conditions  which  may 
endanger  personnel.  The  intent  is  to 
protect  employees  from  lightning,  falling 
trees  and  limbs,  and  other  weather- 
induced  hazards. 

The  OSH.'\  pulpwood  logging 
standard  and  the  1978  A.NSI  standard 
include  nearly  the  same  provision  as 
proposed  (eH3Hi|.  however,  those 
standards  use  the  phra.se  "ur  unusual 
weather  conditions."  The  word 
unusual "  has  been  deleted  from  the 
proposal  because  OSHA  believes  it 
might  be  misinterpreted.  OSHA 
proposes  that  work  terminate  when 
weather  conditions  pose  a  danger  to 
loggers,  regardless  of  whether  the 
condition  is  unusual  for  the  region. 
In(el(3)(ii).  (iii)  and  (iv),  OSHA 
proposes  several  work  practices  to 
protect  employees  from  the  dangers 
presented  by  falli.ng  dead,  broken  or 
rotted  trees  and  limbs;  by  falling  loose 
bark  on  snags  which  are  to  be  felled; 
and  by  fallmg  snow  and  ice  in  trees. 
OSHA  proposes  that  no  work  be 
allowed  in  the  danger  area  until  a 
hazard  is  dealt  with,  except  for  the 
purpose  of  making  the  area  safe. 

In  (e](41,  OSHA  addresses  hazards 
related  to  the  usual  isolation  of  logging 
work  areas,  the  possibility  of  the  actions 
of  one  employee  causing  hazards  for 
another,  and  hazards  to  employees 
caused  by  fire.  Several  of  the  fatal 
accidents  described  in  Section  II  of  this 
preamble  demonstrate  the  hazards 
addressed  in  these  provisions. 


In  (e)(4)(i),  OSHA  proposes  that  most 
employees  work  vsrithin  visual  or  audible 
signal  contact  with  another  person,  so 
that  communication  is  possible  in  case 
of  emergency.  If  this  practice  is  not 
followed  there  is  potential  for  a 
seriously  injured  employee  to  be  without 
help  for  an  extended  period.  Motor  noise 
is  not  an  acceptable  signal.  This 
paragraph  v.-ould  not  apply  to  operators 
of  motor  vehicles,  watchmen  and  other 
jobs  which,  by  their  nature,  are  single 
employee  assignments.  OSHA  requests 
comments  on  this  proposed  requirement. 

This  paragraph  clarifies  existing 
provisions  in  the  current  OSHA 
pulpwood  logging  standard  and  is 
similar  to  provisions  contained  in  the 
1978  ANSI  logging  standard  and  several 
State  Plan  state  standards. 

In  (e)(4)(ii),  OSHA  proposes  that  all 
employees  be  accounted  for  at  the  end 
of  each  work  shift.  The  intent  is  to  guard 
against  injured  workers  being  left  alone 
in  the  woods.  The  current  OSHA 
pulpwood  logging  standard  requires 
accounting  for  workers  at  the  end  of  the 
day.  OSHA  beUeves  it  is  more 
appropriate  for  employers  to  account  for 
workers  at  the  end  of  their  work  shift 
since  some  logging  operations  use  more 
than  one  shift  of  workers  a  day.  The 
1978  ANSI  standard  and  the  Oregon  end 
Washington  state  standards  require 
accounting  at  the  end  of  each  shift.  (See 
Oregon  Admin.  R.  437-80-020  and 
Wash.  Admin.  Code  R.  296-54-507(3).) 

In  (e](4)(iii).  OSHA  proposes  spacing 
and  assignment  of  duties  so  that  the 
actions  of  one  employee  do  not 
endanger  another.  An  example  of  the 
possible  danger  would  be  when  a  faller 
is  assigned  to  fell  a  tree  when  other 
fallers.  buckers  or  choker  setters  are 
nearby  instead  of  scheduling  such  felling 
at  a  time  when  the  other  workers  would 
not  be  endangered  by  falling  wood.  This 
type  of  accident  is  often  noted  in  OSHA 
accident  reports. 

Although  the  OSHA  pulpwood  logging 
standard  does  not  contain  this 
provision,  its  precursor,  the  1971  ANSI 
pulpwood  standard;  did  so.  The  1978 
ANSI  standard  also  required  all  logging 
employers  to  space  employees  and 
assign  duties  so  that  the  actions  of  one 
employee  would  not  create  hazards  for 
other  personnel.  OSHA  believes  that  the 
adoption  of  this  general  performance 
oriented  provision  is  necessary  to 
ensure  careful  prior  planning  of  logging 
operations,  so  that  the  various  activities 
of  the  loggers  do  not  endanger  each 
other. 

In  (e)(4)(iv).  OSHA  proposes  that 
portable  fire  extinguishers  be  provided 
where  logging  machines  and  vehicles 
are  operated,  as  a  precaution  against 


fire  hazards  created  by  machines, 
vehicles  and  fuel.  Fire  in  the  woods 
poses  a  significant  danger  to  loggers 
who  could  be  trapped  in  the  fire  area. 

In  (e)(4)(v),  OSHA  proposes  that  fuel 
must  be  stored  and  dispensed  in 
accordance  with  the  General  Industry 
standard  for  hazardous  materials,  29 
CFR  Part  1910.  Subpart  H.  The  non- 
pulpwood  logging  industry  is  already 
required  to  comply  with  the  General 
Industry  standard.  The  pulpwood 
logging  standard  contained  similar 
requirements.  The  requirement  is 
included  in  the  logging  standard  to 
stress  that  employees  must  comply  with 
what  OSHA  believes  are  important 
safety  practices.  The  1978  ANSI  logging 
standard  also  contained  requirements 
for  safe  storage  and  handling  of  fuel. 

In  (e)(5).  OSHA  proposes  13 
requirements  meant  to  protect  chain 
saw  operators  from  injury.  The  BLS 
survey  (Reference  1)  found  that  20 
percent  of  the  injuries  to  loggers  were 
caused  by  chain  saws.  Two-thirds  of 
these  accidents  occurred  when  the  saw 
kicked  back.  Most  of  the  other  injuries 
involving  chain  saws  occurred  when 
workers  fell  on  their  saws.  Over  three- 
fourths  of  those  injured  by  chain  saws 
were  cutting  vn\h  the  saw  when  the 
injury  occurred. 

In  recent  years  there  have  been  many 
improvements  in  chain  saw  safety  due 
to  chainbrakes,  bar  tip  guards,  and  bars 
end  chains  which  reduce  kickback. 
Protective  chaps  and  pads  of  ballistic 
nylon  or  improved  lightweight  protective 
materials  have  further  protf^cted  the 
operator.  OSHA  believes  that  proper  use 
of  improved  chain  saws  and  personal 
protective  equipment;  and  compliance 
with  the  proposed  work  practices  will 
greatly  improve  the  safety  record  of 
chain  saw  operations.  Based  on  the  BLS 
survey,  OSHA  believes  that  many  of  the 
accidents  are  caused  by  fatigue, 
inattendcn,  haste  to  produce,  or  a 
combination  of  these  factors.  OSHA 
believes  that  the  13  proposed 
requirements,  when  reinforced  by  the 
standard's  training  provisions  in  (djil  j. 
(2)  and  (3).  will  lead  to  a  better 
understanding  of  the  safety  standards 
and  a  significant  reduction  in  chain  saw 
injuries. 

OSHA  requests  information  about  any 
data  which  demonstrate  the  success  or 
failure  of  particular  safety  devices, 
chain  design,  bar  design  and /or 
protective  equipment  in  the 
i.'nprovement  of  operator  safety.  Several 
foreign  countries  have  mandated  use  of 
chainbrakes.  OSHA  requests 
information  about  any  data  or  studies 
evaluating  the  effectiveness  of 
chainbrakes  in  achieving  safer  chainsaw 
operation  in  those  coimtries. 


Some  substantive  proposed  changes 
to  the  chain  saw  provisions  of  the 
current  OSHA  standard  are  as  fellow  s: 

In  (e)(5)(iii),  OSHA  proposes  the 
specific  requirement  that  chain  saws 
must  be  fueled  not  less  than  20  feet  (6  m) 
from  an  open  flame  or  other  potential 
source  of  ignition.  The  proposed 
requirement  is  the  same  as  the 
requirement  In  ANSI  03.1-1978  and  is 
more  specific  than  the  ver>-  general 
wording  in  the  current  OSHA 
§  1910.266(c)f5)(iii). 

In  (e)(5)(viii),  OSHA  proposes 
parameters  govemin«  the  carrying  of  a 
running  chain  saw.  BLS  Bulletin  2203 
(Reference  1)  states  that  of  222  instances 
of  injury  by  a  chain  saw,  28  were  the 
result  of  faiifi,  the  second  leadiiip  cause 
of  chain  saw  injury  alter  kickbacks. 
Since  an  employee  walking  on  the  job 
site  has  an  increased  chance  of  slipping 
or  tripping  and  since  fills  onto  a  nmning 
chain  saw  lead  to  severe  injuries,  OSHA 
has  proposed  adoption  of  the  SG-foot 
maximum  carrying  distance 
recommended  in  ANSI  03.1-1978  for  the 
carrying  of  a  running  saw.  OSHA 
proposes  further  restricting  the  distance 
a  running  saw  may  be  carried  if  the 
terrain  and  other  physical  factors  such 
as  underbrush  and  slippery  surfaces 
warrant  such  a  precaution,  as  was 
required  in  ANSI  03.1-1978.  OSHA 
believes  that  the  current  rule,  pe.'-mitting 
running  chain  saws  to  be  camtd  from 
"tree  to  tree"  inadequately  addresses 
the  hazard  since  the  distance  between 
trees  (which  varies  from  one  work  area 
to  the  next)  bears  little  relationship  to 
the  factors  influencing  the  hazard,  such 
as  the  distance  the  saw  is  earned,  the 
slope  of  the  terrain,  and  the  amount  of 
ground  cover  and  debns.  OSHA 
believes  that  a  running  chain  saw  must 
never  be  carried  more  than  fifty  feet  in 
the  woods.  The  need  for  guidance  in  this 
area  has  been  evident  m  questions  and 
comments  OSHA  has  received 

In  (p)(5)(xii!),  OSHA  propcsts  deletion 
of  the  absolute  requirement  of  the 
OSHA  pulpwood  logging  standard  that 
chain  saw  operators  hold  the  saw  with 
both  hands  during  operation.  The 
proposed  standard  requires  that  a  firm 
gnp  be  used;  however,  it  recognizes  that 
some  cutting  require.s  brief  releases  of 
one  hand  such  as  when  a  feller  needs  to 
place  fi  wedge  in  the  cut  to  keep  it  open. 
The  1978  ANSI  standard  recognizes  the 
need  for  momentarj'  release  of  one  hand 
in  some  situations. 

In  (e){5),  OSHA  proposes  18 
requirements  intended  to  protect 
personnel  from  haza.'ds  associated  with 
stationary  and  mobile  equipment  such 
as  mobile  yarders,  and  mobile  loaders. 
The  large  sire,  noise  level  and 
complexity  of  these  machines  all 


contribute  to  potential  hazards  to 
employees.  All  of  the  provisions  are  in 
the  OSHA  pulpwood  logging  standard. 
Minor  changes  in  wording  have  been 
made  to  clarify  some  of  the  provisions. 
Substantive  proposed  changes  to  the 
current  OSHA  standard  are  discussed  in 
the  following  paragraphs: 

In  {e)(6)(J).  OSHA  proposes  continuing 
the  pulpwood  logging  standard's 
requirement  that  an  operator's  manual 
or  set  of  operating  instructions  be  wdth 
each  machine.  Operators  unsure  or 
unaware  of  safe  operating  procedures 
pose  hazards  to  themselves  and  co- 
workers. OSHA  feels  that  having  the 
material  on  the  machine  ensures  its 
availability  when  needed. 

in  {e)(6)(ii),  OSHA  intends  to  prevent 
the  accumulation  of  any  material  on 
walking  and  working  surfaces  which 
could  lead  to  slipping  and  falling  injuries 
or  could  ignite  and  cause  a  fire. 

In  (e)(6)(ix),  OSHA  proposes  the 
installation  and  use  of  seatbelts  on  all 
tractors  and  mobile  equipment  having 
roll-over  protection.  The  provision 
would  allow  an  exception  to  seatbelt 
use  in  the  rare  situation  that  use  of  the 
seatbelt  would  add  to  the  jeopardy  of 
the  operator  due  to  conditions  at  a 
particular  worksite.  The  State  of 
Washingtoa  for  example,  has  a  similar 
standard  and  exception.  Washington 
State  would  allow  exceptions  to  seat 
belt  use  when:  (1)  Worldng  on  or  above 
some  of  the  extremely  steep  slopes 
where  logging  activity  does  occur,  (2) 
working  or  passing  below  steep  slopes. 
particularly  when  other  logging  activity 
is  occurring  on  or  above  the  steep  slope: 
and  (3)  jillpoke  and  sweeper  hazards  are 
present  The  1978  ANSI  standard 
recommended  that  seatbelts  be  worn 
loosely  fitting  so  that  the  operator  had 
sufficient  leeway  to  avoid  a  possible 
penetrating  limb  or  branch.  Additional 
public  comment  is  invited  on  seatbelt 
use. 

In  (e)(6)(xiii).  OSHA  propose* 
prohibiting  riders  or  observers  at  any 
time  on  loads  or  on  machines,  unless 
seating  and  protection  are  provided 
equivalent  to  that  provided  the  operator. 
This  machine  rider  and  observer 
prohibition  is  a  part  of  the  OSHA 
pulpwood  logging  standard.  OSHA 
requests  comment  and  supporting 
information  regarding  whether  the 
standard  should  contain  an  exception  to 
this  prohibition  to  rVow  an  observer  on 
the  machine  for  tr  .imng  purposes  only, 
and  under  what  conditions. 

In  (e)(6)(xvi).  (xvii)  and  (xviii).  OSHA 
proposes  certain  requirements  for 
operation  and  transit  in  the  vicinity  of 
electrical  distribution  and  transmission 
lines.  Similar  provisions  exist  in  the  1978 
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ANSI  logging  standard,  the  OSR^ 
Construction  Safety  Standards. 
S  1928,550.  and  the  OSHA  General 


standard.  OSHA  proposes  that  the  FOPS 
be  installed,  tested  and  maintained  in 
accordance  with  the  Society  of 


pulpwood  logging  standard  does  not 
address  this  hazard,  the  1971  ANSI 
standard  did.  The  1978  ANSI  logging 
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general  industry.  OSHA  invites 
comments  and  data  on  the  applicablity 
of  the  proposed  generic  lockout/tagout 


In  (f)(8)(iv).  OSHA  would  require  a 
parking  brake  or  a  locking  device  to 
hold  the  service  brakes  in  the  applied 


mechanical  feller  are  in  danger  because 
the  operator  often  does  not  know  of 
their  approach.  The  employees  are 
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ANSI  logging  standard,  the  OSHA 
Construction  Safety  Standards, 
S  1926.550.  and  the  OSHA  General 
Induatry  Safety  Standards.  Part  1910. 
Subpart  N. 

In  (e)(7),  OSHA  proposes  continuation 
of  the  explosives  handling  and  use 
requirements  that  have  been  included  in 
i  19iai09  and  referenced  by  current 
i  1910.286(c)(7)  of  the  OSHA  pulpwood 
logging  standard  The  extreme  hazards 
to  employees  that  exist  wherever 
explosives  ore  handled  or  used  are  well- 
known-  The  explicit  statement  is 
intended  to  aid  employers  and 
employees  in  recognizing  the  need  for 
proper  handling  and  use  of  explosives. 

Paragraph  ff),  "Equipment  protective 
devices — stationary  and  mobile 
equipment."  In  (f)(1).  OSHA  proposes  16 
requirements  concerning  equipment 
protective  structures.  Operators  of 
forestry  equipment  need  protection  from 
many  hazards,  including  roll-over, 
falling  trees,  falling  branches,  rolling 
logs,  snapping  lines,  whipping  saplings 
and  whipping  branches.  OSHA  has 
based  its  proposed  requirements  on 
several  sources,  including  the  current 
OSHA  {  1910.266,  the  1978  ANSI  03,1 
standard,  and  state  safety  standards. 

In  (f)(l){i)  and  (u),  OSHA  proposes 
that  employers  must  equip,  and 
maintain,  roll-over  protective  structures 
(ROPS)  on  every  tractor,  skidder,  front- 
end  loader,  scraper,  grader,  dozer  and 
mechanical  falling  device,  if  placed  in 
service  after  the  effective  date  of  the 
standard.  OSHA  proposes  that  the 
ROPS  shall  be  installed,  tested  and 
maintained  in  accordance  with  the 
Society  of  Automotive  Engineers 
recommended  criteria  set  forth  in  SAE 
1040c  1979. 

The  use  of  ROPS  is  not  required  in  the 
current  OSHA  i  1910.266.  However,  the 
value  of  ROPS— required  in  OSHA 
Construction  Safety  Standards.  29  CFR 
Part  1928,  Subpart  W.  and  Agricultural 
Standards.  29  CFR  Part  1928.  Subpart 
C — has  become  well  recognized  as 
necessary  protection  for  forestry 
equipment  operators.  Steep  terrain, 
slippery  or  uneven  ground,  large  loads, 
top-heavy  equipment  or  loads,  and  other 
environmental  conditions  and  work 
practices  present  a  danger  of  logging 
equipment  rollover.  ROPS  will  reduce 
the  possibility  that  operators  will  be 
crushed  in  the  event  their  machine  rolls 
over.  ROPS  use  has  become  a  common 
requirement  in  state  logging  standards. 

In  (f)(l)(iii).  OSHA  proposes  that 
falling  object  protective  structures 
(FOPS),  be  installed  on  all  equipment 
which  must  have  ROPS  under  (n(l](i) 
and.  In  addition,  on  swing  yarders,  log 
stackers  and  forklift  trucks,  if  placed  in 
service  after  the  effective  date  of  the 


standard.  OSHA  proposes  that  the  FOPS 
be  installed,  tested  and  maintained  in 
accordance  with  the  Society  of 
Automotive  Engineers  performance 
criteria  published  in  SAE  )231  JAN  81. 
This  proposed  requirement  addresses 
hazards  posed  to  equipment  operators 
by  falling  trees  and  limbs,  snapping 
winch  lines  and  other  falling  objects. 
The  proposed  provision  clarifies  the 
requirements  posed  by  S  1910.266(d)(2) 
of  the  current  pulpwood  logging 
standard. 

OSHA  has  found  that  ROPS  and 
FOPS  are  standard  features  on  logging 
machines  being  manufactured  at  the 
pres-jnt  time.  OSHA  believes  that  many 
logging  machines  in  current  use. 
however,  are  not  fitted  with  such  safety 
features.  OSHA  requests  comment  on 
the  costs  to  retrofit  these  older  machines 
with  ROPS  and  FOPS  and  whether  it  is 
feasible  to  do  so. 

In  (f)(l)(iv).  OSHA  proposes  that 
vehicles  equipped  with  ROPS  or  FOPS 
as  required  in  (i)  or  (in)  also  comply 
with  the  Society  of  Automotive 
Engineers  criteria  on  limitation  on 
deflection,  SAE  J397b  1979.  Deflection 
limits  ensure  that  when  ROPS/FOPS  hit 
a  hard  surface  they  will  retain  their 
capability  to  withstand  subsequent 
impacts. 

The  remaining  proposed  provisions  of 
(f)(1)  are  contained  in  OSHA's 
pulpwood  logging  standard,  in  ANSI's 
1978  logging  standard,  or  both.  Two 
newly  proposed  provisions  which  were 
in  the  1978  ANSI  standard  are  (f)(l)(xv) 
and  (xvi).  Proposed  paragraph  (xv) 
clarifies  that  transparent  material,  such 
as  safety  glass,  that  is  used  in 
equipment  must  be  replaced  when  it  is 
cracked  or  broken,  or  when  vision  is 
obscured  due  to  scratches.  F*ropo8ed 
paragraph  (xvi)  addresses  the  obvious 
hazards  of  breaking  lines  falling  on 
workers  operating  equipment  during 
high  lead  and  skyline  yarding  operations 
by  requiring  sheds  or  roofs  over  such 
equipment  to  be  sufficiently  strong  to 
withstand  the  force  of  such  breaking 
hnes.  It  IS  also  noted  that  in  (f)(l)(vii), 
OSHA  proposes  that  the  lower  portion 
of  the  cab  be  completely  enclosed  with 
solid  material,  except  at  entrances,  to 
prevent  the  operator  from  being  injured 
by  obstacles  entenng  the  cab.  OSHA 
solicits  information  on  whether  the  use 
of  material  that  is  not  solid,  such  as  wire 
mesh,  can  adequately  provide  this 
protection. 

In  (0(2).  OSHA  proposes  that  steps, 
ladders,  handholds,  catwalks,  or  railings 
be  provided  where  needed  for  mounting 
and  maintenance  purposes.  This 
standard  will  protect  against  slips  and 
falls  by  the  operator  or  maintenance 
personnel.  Although  the  OSHA 


pulpwood  logging  standard  does  not 
address  this  hazard,  the  1971  ANSI 
standard  did.  The  1978  ANSI  logging 
standard  also  had  such  a  provision  and, 
like  the  proposal,  required  access 
equipment  to  be  provided  in  accordance 
with  the  Society  of  Automotive 
Engineers  JlSS  standard. 

In  (f)(3).  OSHA  proposes  that  exposed 
moving  elements  such  as  shafts,  pulleys, 
belts,  conveyors,  and  gears  be  guarded 
in  accordance  with  Part  1910,  Subpart  O. 
This  provision  is  not  new  for  the  logging 
industry  and  provides  basic  protection 
from  well-recognized  hazards.  Even 
though  the  necessity  for  machine 
guarding  is  not  unique  to  the  logging 
Industry,  the  OSHA  pulpwood  logging 
standard  has  such  a  provision.  In  the 
proposed  standard  the  provision  is 
included  as  a  reminder  that  general 
industry  machine  guarding  requirements 
continue  to  apply  to  logging. 

Paragraph  (f)(4)  of  the  proposal  which 
is  listed  as  "reserved,"  is  intended  to 
provide  coverage  of  hazards  related  to 
the  control  of  hazardous  energy  sources, 
usually  referred  to  as  "lockout/tagout." 
Logging  operations  are  already  included 
within  the  scope  of  OSHA's  proposed 
generic  lockout/tagout  standard,  which 
was  published  on  April  29, 1988  (53  FR 
15496).  (A  complete  discussion  of  the 
reasons  for  the  proposed  lockout/tagout 
standard,  together  with  a  summary  and 
explanation  of  the  provisions  of  that 
proposal,  is  contained  in  the  April  29 
Federal  Register  notice,  and  is 
incorporated  by  reference  into  this 
preamble.)  The  Agency  intends  that  the 
generic  rule  apply  to  logging  operations, 
and  is  proposing  to  reference  that  rule  in 
the  final  logging  standard  when  both  are 
issued  as  final  rules.  However,  because 
the  control  of  hazardous  energy  is  an 
important  consideration  in  logging 
operations,  OSHA  wishes  to  assure  that 
the  logging  standard  contains  the  kind  of 
lockout/tagout  coverage  provided  by  the 
generic  standard,  even  if  the  final, 
logging  standard  is  issued  before  the 
generic  lockout/tagout  standard. 
Accordingly.  OSHA  is  reserving 
paragraph  (f)(4)  for  use,  if  necessary,  to 
incorporate  the  proposed  generic 
lockout/tagout  provisions  directly  into 
the  logging  standard.  If  the  rulemaking 
on  the  generic  standard  is  not  completed 
before  the  logging  standard  becomes  a 
final  rule,  OSHA  intends  to  place  the 
proposed  lockout/tagout  procedures 
from  the  generic  rule  within  the  text  of 
the  final  logging  standard.  These 
procedures  would  be  removed  from  the 
logging  standard  when  the  generic 
lockout/tagout  standard  is  published.  At 
that  time,  the  generic  rule  would  cover 
logging  as  part  of  its  overall  coverage  of 


general  industry,  OSHA  invites 
comments  and  data  on  the  applicablity 
of  the  proposed  generic  lockout/tagout 
standard  to  logging  operations. 

In  (f)(5).  OSHA  proposes  three  basic 
requirements  for  use  of  guylmes.  Many 
different  hazardous  situations  are 
presented  in  the  use  of  guylines.  Great 
care  is  necessary  in  their  use  to  prevent 
guyline  or  anchor  failure  due  to  the 
imposed  load.  Tlie  firet  two 
requirements,  paragraphs  (f)(5)(i)  and 
(f)(5)(ii),  are  also  in  the  current  OSHA 
pulpwood  standard.  In  the  third, 
(f)(5)(iii),  OSHA  has  revnitten  the 
regulation  concerning  guyline  anchors 
for  clarity  and  to  allow  the  use  of 
standing  trees  as  anchors  when  the  trees 
are  tied  back  to  other  anchors,  and 
where  there  is  no  danger  that  any  part 
of  the  tree  will  enter  the  work  area  in 
case  of  failure. 

In  (f)(6),  OSHA  proposes  that 
stability,  boom  reliability,  and 
inspection  procedures  for  truck  and 
crawler  mounted  rigid  boom  cranes  and 
yarders  be  in  accordance  with  American 
National  Standards  Institute  standards 
ANSI  B30.2-1983  and  ANSI  B30.5-1C32— 
the  most  up-to-date  nationally 
recognized  voluntary  safety  standards 
for  these  machines.  Both  the  OSHA 
pulpwood  standard  and  general  industry' 
standards  require  compliance  with  older 
AIv'SI  standards  for  crane  and  derrick 
stability  and  reliability  criteria. 

In  (f)(7).  OSHA  proposes  four 
provisions  concerning  exhaust  pipes  to 
protect  employees  from  the  hazards  of 
noise,  hot  gases,  hot  surfaces,  and  fires 
caused  by  sparks  in  the  exhaust.  The 
wording  has  been  expanded  from  the 
current  rule's  simple  requirement  that 
mufflers  provided  by  the  ma.aufacturer 
or  their  equivalent  shall  be  in  place  at 
all  times  the  machine  is  in  operation. 

In  (f)(8),  OSHA  proposes  four 
provisions  governing  brakes.  The  tenam 
often  encountered  in  logging  makes 
proper  brakes  an  especially  important 
safety  consideration.  Brake  provisions 
are  included  in  state  standards  and  the 
ANSI  03.1-1978  standard. 

In  (0(8)(i),  OSHA  proposes  a 
performance  standard  requiring  that 
brakes  hold  a  machine  and  its  maximum 
intended  load  on  the  grades  over  which 
it  is  being  operated. 

In  (f)(8)(h),  OSHA  would  require  a 
secondary  braking  system  which  will 
work  in  any  direction  of  travel  and  is 
not  dependent  on  engine  operation. 

In  {f)(8)(iii),  OSHA  proposes  that  the 
braking  system  be  kept  in  good  repair. 
The  intent  of  this  regulation  is  to 
maintain  the  effectiveness  of  the  braking 
system  by  increasirig  awareness  of  the 
importance  of  brake  maintenance  and 
repair. 


In  (f)(8)(iv),  OSHA  woul  j  require  a 
parking  brake  or  a  locking  device  to 
hold  the  service  brakes  in  the  applied 
position. 

Parcigmph  (^).  Tree  harvesting.  In  this 
paragraph  OSHA  proposes  numerous 
provisions  intended  to  protect 
employees  from  hazards  during  the 
entire  tree  harveBting  sequence. 

In  (g)(1),  OSHA  proposes  nine 
provisions  intended  to  protect 
employees  from  hazards  generally 
related  to  felling  activities.  According  to 
the  BLS  Survey.  23  percent  uf  the 
injuries  take  place  during  the  felling 
operation. 

In  (g)(l)(i).  OSHA  proposes 
assignment  of  work  areas  at  a 
separation  distance  of  at  least  twice  the 
height  of  the  trees  being  felled.  Similar 
requirements  exist  in  state  stdndaids 
and  the  1978  ANSI  standard.  It  is 
OSHA's  intent  to  protect  employees 
from  misdirected  trees,  additional  trees 
kjiocked  down  inadvertently,  and/or 
falling  dislodged  portions  of  trees. 
OSHA  also  proposes  a  greater  distance 
between  work  areas  on  slopes  because 
of  increased  difficulty  in  directional 
felling  and  the  added  danger  of  being 
struck  by  &  rolling  or  sliding  felled  tree 

In  (g)(l)(ii),  OSHA  proposes  a  new 
requirement  that  skidders  and 
prehaulers  not  be  operated  in  the 
immediate  felling  area  while  manual 
felling  acUvnty  is  in  progress.  OSiiA  is 
concerned  that  the  activity  of  these 
machines  could  expose  the  fellers  to 
hazards  by  dislodging  trees  or  portions 
of  trees,  and  the  felling  activity  could 
endanger  the  machine  operators. 

In  (g)(l)!iii).  OSHA  proposes  the 
marking  and  grounding  of  kidded  trees 
using  m.echanical  or  other  safe 
techniques  before  any  work  is  continued 
within  two  tree  lengths.  !t  is  OSHA's 
intent  to  protect  employees  from 
hazards  caused  by  the  unpredictable 
stability  of  a  lodged  t.'-ee.  Such  a  tree 
could  suddenly  fall  and  cause  other 
trees  and  branches  to  fall. 

In  (gJClliv),  OSHA  proposes  that 
other  employees  not  approach  a  feller 
closer  than  twice  the  hei,«ht  of  trees 
being  felled  unhi  the  feller  has 
acknowledged  that  it  is  safe  to  do  so. 
Because  cf  the  noise  involved,  other 
employees  are  likely  to  be  well  aware  of 
felling  activity  while  the  feller  often  may 
not  be  aware  of  approach'.ng  employees. 
OSHA  believes  thiat  the  safest 
procedure  is  .for  other  employees  to  wait 
until  they  can  get  the  feller's  attention 
and  approval. 

In  (g)(l)(v),  OSI-L^  proposes  a  new 
requirement  that  employees  remain 
cl.'ar  of  any  mechanical  felling 
operation.  OSHA  believes  that 
employees  walking  or  working  near  a 


mechanical  fcUer  are  in  danger  because 
the  operator  often  does  not  know  of 
their  approach.  The  employees  are 
exposed  to  the  hazard  presented  by  the 
operating  machine  and  the  usual 
hazards  of  falling  trees  and  branches. 

In  (g)(l)(vi),  OSHA  proposes  a  general 
requirement  that  trees  shall  not  be  felled 
in  a  manner  that  would  endanger  any 
person,  or  strike  any  line  (including 
power  lines),  or  fali  on  equipment  A 
similar  provision  was  included  in  ANSI 
03,1-1978, 

In  (g)(l)(vii),  OSHA  proposes  that 
because  of  the  hazards  presented  by 
power  lines,  the  power  company  shall 
be  notified  immediately  if  a  tree  does 
make  contact  with  any  power  line,  and 
all  personnel  shall  remain  clear  of  the 
area  until  the  power  company  advises 
that  conditions  are  safe. 

In  {g){lHviii).  OSHA  proposes  that 
felling  activity  on  sloping  terrain  be  kept 
uphill  from,  or  on  the  same  level  as. 
previously  felled  trees.  It  is  OSHA's 
intent  to  protect  the  fellers  from  sliding 
and  rolhng  of  the  trees  felled  previously. 

In  (g)(l)(ix).  OSHA  proposes  a  new 
requirement  that  fellers  consult  with 
their  inunediate  supervisor  before 
begirming  to  cut  when  the  felling  activity 
itself  is  unsually  hazardous.  TTiis  general 
performance-oriented  provision 
addresses  particidarly  hazardous  felling, 
such  as  when  trees  are  very  large,  or 
when  their  lean,  location  or  structure 
make  it  difficult  and  dangerous  to  fell 
the  tree  in  the  desired  direction.  OSHA 
believes  the  increased  consultation  and 
supervision  %vill  minimize  the  hazards  to 
loggers. 

In  (g)(2).  OSHA  proposes  six 
requirements  intended  to  protect 
employees  engaged  in  manual  felling. 
Proposed  changes  to  the  current 
pulpwood  logging  standard  follow. 

In  (g)(2)(i),  OSHA  proposes  continuing 
the  pulpwood  elandard's  requirement 
that  fellers  plan,  and  clear  as  necessary, 
a  retreat  path  before  cutting  is  started. 
In  addition.  OSHA  proposes  the 
requirement  that  where  the  terrain  and 
tree  growth  make  it  feasible,  the  retreat 
path  shall  extend  back  and  diagonally  to 
the  rear  of  the  expected  falling  line.  TTiis 
additional  requirement  was  included  in 
ANSI  03.1-1978. 

In  (g)(2)(iii),  OSHA  proposes  that 
undercuts  be  required,  and  that  they  be 
of  the  necessary  size  to  guide  the  falling 
tree  in  the  desired  direction  of  fall,  with 
a  minimum  possibility  of  spbtting.  It  is 
OSHA's  intent  to  protect  the  feller  from 
the  hazards  of  a  poorly  directed  or  split 
tree.  Performance  wording  is  used 
because  of  the  many  different  conditions 
that  can  exist  ANSI  03.1-1978  adopted 
such  language. 
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In  (g)(2)(iv),  OSHA  propoaes  that  a 
backcut  allow  for  sufficient  hinge  wood 
to  guide  the  tree  and  prevent  it  from 
prematurely  slipping  or  twisting  off  the 
stump.  OSHA's  intent  is  to  protect  the 
feller  from  the  hazard  of  a  misdirected 
tree.  ANSI  03.1-1978  adopted  this 
provision. 

In  (g)(2)(v),  OSHA  proposes  that  the 
backcut  be  above  the  horizontal  cut  of 
the  undercut  It  is  OSHA's  intent  to 
protect  the  feUer  from  a  kickback  of  the 
falling  tree  from  the  stump,  which 
generally  would  be  more  likely  to  occur 
if  the  backcut  was  lower.  Performance 
wording  ia  used  because  of  the  many 
different  conditions  that  can  exast.  ANSI 
03.1-1978  adopted  such  language. 

In  (a)(2)(vi).  OSHA  proposes  to 
require  chain  saws  to  be  either  at  idle  or 
shut  off  before  a  feller  starts  his  retreat. 
OSHA  believes  that  idling  the  saw  is  at 
least  as  effective  in  preventing  serious 
injuries  from  chain  saw  lacerations  as 
complete  engine  stoppage  because  the 
chain  is  not  being  driven. 

In  (g)(3).  OSHA  proposes  four 
requirements  concerned  with  the 
hazards  of  the  bucking  operation.  The 
BLS  Survey  demonstrated  that  12 
percent  of  the  logging  injuries  occurred 
while  bucking.  The  proposed 
requirements  address  the  hazards 
presented  by  log  movement  on  slopes, 
by  spring  poles  and  trees  under  stress, 
by  windthrown  timber  and  by  yarded 
trees.  The  provision  addressing 
windthrown  timber  has  been  added  to 
the  standard  because  its  unplanned  lie 
multiplies  the  dangers  presented  to 
buckers  by  rolling  and  shifting  trees. 
Unstable  root  wads  present  additional 
hazards  when  cut  away  from  the  fallen 
trees. 

The  only  other  proposed  change  to  the 
current  OSHA  standard's  bucking 
provisions  concerns  the  location  and 
placement  of  trees  yardted  to  a  bucking 
site.  The  proposal  clarifies  that  the 
yarded  trees  must  be  safely  located, 
surh  as  being  far  enough  from  other 
operations  so  as  not  to  be  endangered 
by  tliem.  and  that  the  trees  shall  be 
placed  in  an  orderly  manner  so  that  they 
are  stable  when  worked  on. 

In  (g)(4),  OSHA  proposes  precautions 
to  protect  employees  performing  limbing 
operations  from  the  hazards  of  cutting 
spring  poles  and  limbs  under  stress. 
There  is  danger  to  the  employee  due  to 
the  release  of  the  stress  when  a  limb  la 
cut. 

In  (g)(5).  OSHA  proposes 
requirements  to  protect  employees  from 
the  hazards  of  mechanical  debarking 
and  delimbing  operations.  The  hazards 
are  those  normally  associated  with 
moving  parts  and  with  flying  materials 
such  as  chips,  bark,  and  limbs. 


In  (g)(6),  OSHA  proposes  11 
requirements  to  protect  employees  from 
the  hazards  of  skidding,  forwarding  and 
yarding.  Several  provisions  in  the 
airrent  pulpwood  logging  standard  are 
not  included  in  this  proposal  because 
OSHA  believes  they  are  outdated  or 
unnecessarily  rigid.  Proposed  changes  to 
current  provisions  are  described  below. 

In  [g)(6)(ii),  OSHA  proposes  that  while 
hooking  or  unhooking  chokers,  workers 
choose  the  safest  approach  route  which 
IS  the  up-hill  side  or  end  of  the  log 
unless  it  is  not  feasible  to  do  so  or 
unless  the  log  is  securely  blocked  to 
prevent  rolling  or  swinging.  Choker 
setters  and  chasers  (those  who  unhook 
chokers),  are  subject  to  many  of  the 
same  hazards  as  fallers,  limbers,  and 
buckers;  the  primary  dangers  being 
shifting  logs,  falling  wood,  and  unsafe 
footing.  The  BLS  Survey  found  that 
choker  setting  or  hooking  up  a  "turn"  of 
logs  comprised  the  third  most  dangerous 
logging  operation,  accounting  for  14 
percent  of  the  injuries.  Another  five 
percent  of  the  injuries  surveyed  were 
attributed  to  workers  unhooking  choker 
cables. 

In  lg)(6)(iv  j,  OSHA  proposes  to  amend 
the  current  pulpwood  logging  standard's 
ngid  requirement  that  yarding 
equipment  be  positioned  dunng 
winching  so  that  the  winch  line  is  in 
alignment  with  the  long  axis  of  the 
machine.  OSHA  recognizes  that  exact 
alignment  is  not  always  possible  in  the 
woods.  OSHA  proposes  that  the  winch 
line  must  be  as  near  in  alignment  with 
the  long  axis  of  the  machine  as  possible. 
unless  the  machine  is  designed  to  be 
used  under  other  conditions  of 
alignment. 

In  (g)(6)(vi),  OSHA  proposes  that 
yarding  lines  not  be  moved  unless  the 
signal  to  do  so  is  clearly  understood.  A 
method  of  confirming  the  signal  when  in 
doubt  is  included.  OSHA  believes  that 
this  communicahon  is  very  important. 
The  unexpected  movement  of  yarding 
lines  can  subject  employees  to  being 
caught  in  or  struck  by  the  lines, 
carriagps,  or  chokers  and /or  logs. 
Similar  rpqairements  are  found  in  state 
standards  and  the  ANSI  03.1-1978 
consensus  standard. 

In  fg](6)(vii|.  OSH.'\  proposes  the 
examination  of  spar  trees  for  defects 
such  as  rot  or  splits  which  may  weaken 
the  tree  and  make  it  unsuitable  for 
ngging.  Similar  requirements  appear  in 
state  standards  and  in  the  ANSI  03.1- 
1978  national  consensus  standard. 

In  (g!(61(vi:i),  OSHA  proposes  that 
unstable  trees  and  spars  be  guyed  for 
stability,  Simiia,'-  requirements  appear  in 
state  standards  and  in  the  ANSI  03.1- 
1978  national  consensus  standard.  The 
requirement  does  not  apply  to  yarding 


equipment  which  is  designed  for  guyless 
operation. 

In  (g}(6)(xi),  OSHA  proposes  basic 
requirements  for  towed  equipment,  such 
as  skid  pans,  pallets,  arches,  and 
trailers,  to  ensure  safe  turning  and 
control  of  the  equipment.  Unnecessary 
elementary  design  requirements  in  the 
current  standard  such  as  requiring 
yarders  to  have  the  ability  to  securely 
retain  lowed  equipment  have  been 
dropped.  Requirements  concerning  the 
use  of  animals  to  tow  have  been 
dropped  since  animals  are  seldom  used 
for  this  purpose  today. 

In  {g)(7),  OSHA  proposes  four 
requirements  intended  to  protect 
employees  during  transportation. 

In  (g)(7)(i),  OSHA  proposes  that  all 
drivers  have  a  valid  operator's  license 
for  the  class  of  vehicle  being  operated. 
OSHA  believes  that  compliance  with 
this  requirement  would  ensure  that  the 
operator  has  met  the  necessary 
qualifications  and  has  operated  in  a 
manner  responsible  enough  to  maintain 
his  or  her  license. 

In  (g)(7)(ii).  OSHA  proposes  that 
flammable  liquids  not  be  transported  in 
driver  compartments  nor  in  occupied 
passenger  compartments.  Flammable 
liquids  present  the  hazards  of  fire  and 
explosion,  and  would  be  particularly 
dangerous  for  employees  in  these 
compartments.  ANSI  03.1-1978  also 
required  that  flammable  liquids  be 
transported  outside  these  compartments. 

In  (g)(7)(iii)  OSHA  proposes  to 
continue  the  current  requirement  that  all 
seats  in  personnel  carriers  be  securely 
fastened  to  the  vehicle. 

In  (g)(7)(iv),  OSHA  proposes  to  add 
the  requirement  that  mounting  steps  and 
handholds  be  provided  on  personnel 
transport  vehicles  to  address  the 
obvious  hazards  presented  by  slips  and 
falls  from  this  equipment.  A  similar 
requirement  appeared  in  ANSI  03.1- 
1978. 

In  (g)(7)(v)  OSHA  proposes  a  new 
requirement  that  personnel 
transportation  vehicles  have  seat  belts 
for  drivers  and  that  drivers  shall  use 
them.  Seat  belts  will  help  prevent 
injuries  to  drivers  involved  in  vehicle 
accidents.  In  addition,  seat  belts  will 
help  prevent  accidents  by  keeping  the 
driver  firmly  planted  in  his  seat  during 
travel  to  and  from  logging  operations  on 
roads  that  are  often  steep,  narrow,  and 
rough. 

In  (g)(8),  OSHA  proposes  the  basic 
requirements  that  truck  drivers  ensure 
that  load  binders  are  tight  before 
moving  the  load,  and  that  they  check 
and  tighten  the  binders  as  necessary 
while  in  transit.  OSHA  believes  that, 
while  the  initial  tightening  of  the  binder 


may  secure  the  load,  travel  motion, 
particularly  off  highway,  may  cause  the 
load  to  work  loose  and  result  in 
somewhat  slack  binding.  The  checking 
and  tightening  will  help  prevent  truck 
accidents.  A  similar  requirement  was 
revoked  from  the  OSHA  pulpwood 
standard  in  1978  (43  FR  49571,  October 
24, 1978),  because  it  was  mistakenly 
beheved  to  be  for  the  general  protection 
of  the  public.  However,  OSHA  has 
received  several  comments  supporting 
the  requirement  as  providing  protection 
for  drivers.  A  similar  provision  was  also 
in  ANSI  03.1-1978. 

In  (g)(9},  OSHA  proposes  eight 
requirements  intended  to  protect 
employees  involved  in  loading  and 
unloading  operations.  The  requirements 
are  based  on  those  in  various  state 
logging  standards— ANSI  03.1-1971, 
ANSI  03,1-1978,  and  the  current 
provisions  of  i  1910.266.  In  the  proposal, 
the  separate  manual  loading  and 
machine  loading  requirements  of  the 
current  {  1910.266  have  been  replaced 
by  combined  loading  and  unloading 
requirements.  Changes  and  additions  to 
the  current  OSHA  pulpwood  logging 
standard  are  discussed  in  the  following 
paragraphs. 

In  (g)(9)(iii),  OSHA  proposes  that 
drivers  not  remain  in  the  buck  cab 
during  loading  or  unloading  unless  the 
employer  demonstrates  that  the  drivers 
presence  in  the  cab  is  necessary  as  part 
of  the  loading  and  unloading  process 
and  the  cab  and  associated  guards  offer 
adequate  protection  from  logs  shifting  or 
falling  onto  the  cab.  This  provides  for 
the  driver's  safety  during  the  log 
handling  operation.  The  1978  ANSI 
standard  had  a  similar  provision. 

In  (g)(9)(iv),  OSHA  proposes  that  logs 
and  bolts  be  placed  on  transport 
vehicles  so  that  they  can  be  properly 
secured.  It  is  OSHA's  intent  to  protect 
employees  from  the  hazards  of  loads 
which  may  move  because  of  improper 
securing  caused  by  haphazard  loading. 

In  (g){9)(vi),  OSHA  proposes  that 
stakes  and  chocks  which  are  used  for 
tripping  shall  be  constructed  in  such  a 
manner  that  the  tripping  mechanism  that 
releases  the  stakes  or  chocks  is 
activated  on  the  side  of  the  load 
opposite  the  release.  This  is  intended  to 
protect  employees  from  the  hazards 
presented  by  sudden  log  movement 
upon  release  by  isolating  the  employee 
from  moving  logs. 

In  (g)(9)(vii),  OSHA  proposes  that  a 
sufficient  number  of  binders  be  left  in 
place  over  each  peak  log  to  secure  all 
logs  until  after  the  unloading  lines  or 
other  equivalent  protection  are  in  place. 
This  requirement  is  intended  to  protect 
employees  from  sudden  movement  of 
the  load. 


In  (g)(9)(viii).  OSHA  proposes  that 
binders  be  released  only  from  the  side 
on  which  the  unloader  operates,  except 
when  released  by  remote  control 
devices,  or  when  the  person  making  a 
release  is  protected  by  racks  or 
stanchions  or  other  equivalent  means 
This  requirement  is  intended  to  ensure 
that  the  person  making  the  release  is  in 
a  safe  location  and  is  not  endangered  b) 
movement  of  the  load. 

In  (g){10).  OSHA  proposes  that  piles 
and  decks  Le  located  and  constructed  so 
as  to  provide  a  safe  working  area 
around  them.  OSHA  believes  that  a  well 
planned  and  implemented  work  area 
can  prevent  the  occurrence  of  many 
accidents. 

In  (g)(ll),  OSHA  proposes  three 
requirements  for  chippers  in  order  to 
keep  employees  away  from  the 
dangerous  moving  drums,  discs,  knives 
and  blower  blades.  The  moving  chipper 
mechanism  presents  significant  haz;irds, 
and  employees  need  protection  from 
contact  with  the  mechanism.  The  only 
proposed  requirement  not  contained  in 
the  current  rale  is  a  lockout  provision 
which  is  added  to  ensure  th-it  employees 
do  not  get  caught  in  the  mfeed  when 
they  must  work  on  that  mechanism.  A 
similar  requirement  appears  in  ANSI 
03.1-1978. 

In  (g){12),  OSHA  proposes  new 
requirements  concerning  signaling  and 
signal  equipment.  Such  requirements  are 
found  in  ANSI  03.1-1978  and  arp 
conmion  in  state  standards, 

In  (g)(12)(i).  OSHA  proposes  that  hand 
or  audible  signals  be  utilized  whenever 
excessive  noisp,  distance,  restricted 
visibility,  or  other  factors  prevent  clear 
understanding  of  normal  voice 
communciation  between  employees 
Local  or  regionally  recognized  signals 
may  be  used.  OSHA  believes  that  any 
attempt  to  replace  local  or  regionally 
recognized  signals  with  a  national 
system  which  is  not  locally  recognized 
could  lead  to  confusion  and  endanger 
employees. 

In  (gKl21(ii),  OSHA  proposes  that, 
except  in  emergencies,  only  designated 
persons  shall  give  signals.  OSHA 
belifves  that  any  other  practice  could 
also  cause  confusion  and  endanger 
employees. 

Roads  and  Trails,  Provisions  of  the 
ciirrcnt  pulpwood  losy;ing  standard 
which  specifically  apply  to  the 
construction  of  roads  and  trails, 
§  1910.266(e)(15j-(19),  have  not  been 
included  in  the  proposed  standard. 
Similar  provisions  were  not  continued  in 
ANSI  03.1-1978  when  it  was  published 
as  a  revision  which  expanded  A.N'SI 
03.1-1971  to  include  all  logging.  OSHA 
Construction  Standards  would  apply  to 
the  road  and  trail  buildins  process. 


Provisions  in  the  current  pulpwood 
logging  standard  such  as  those  covering 
trees  and  snags  which  may  fall  onto 
roads  and  trails  are  covered  elsewhere 
in  the  proposed  standard.  Road  and  trail 
characteristics  are  also  subject  to  a 
wide  variety  of  state  and  local  controls; 
and  regulations  of  other  Federal 
agencies  such  as  t!ie  U.S.  Forest  Service 
which  render  additional  specific  OSHA 
regulations  unnecessary. 

VT  References 

1.  U.S  Deparuneal  of  Labor,  Bureau  of 
Labor  StatisticB  Bulletin  2203,  "Injuries  in  the 
Logging  Industry",  June  1984. 

2.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Bulletin  1830.  "Occupatiooal 
Injuriesi  and  Illnesses  by  Indu8tr>'.  1972", 
1974. 

3.  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Bulletin  1932.  "Occupational 
Injuries  and  Illnesses  by  Industry.  1974". 
1976. 

4.  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statisticft.  Bulletin  1961.  "Occupational 
Injuries  and  Illnesse*  by  Industry,  1975", 
1976. 

5.  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Bulletin  2047,  "Ocrupatioiuil 
Injuries  and  Illnesses  by  Industry.  1977", 
January  1980. 

6.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Bulletin  2097.  "Occupational 
Injuries  and  Illnesses  in  1979:  Summary", 
April  1981. 

7.  U.S.  Department  of  Labor.  Bureau  of 
l-abor  Statistics,  Bulletin  2130,  "Occupational 
Injuries  and  Illnesses  by  Industry,  1960", 
April  1982. 

6.  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics.  Bulletin  2196,  "Occupational 
Injuries  and  Illnesses  by  Industry,  1962", 
April  1984. 

9.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Bulletin  2236.  "Occupational 
Injuries  and  Illnesses  by  Industry.  1983".  )une 
1985. 

10.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Bulletin  2259.  "Occupational 
Injuries  and  Illnesses  by  Industry,  1984",  May 
1986. 

11.  California  Department  of  Industrial 
Relations.  Division  of  Labor  Statistics  and 
Research.  "Work  Injuries  and  Illnesses  in 
California  Quarterly",  November  1962. 

12.  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration.  Office  of 
Regulatory  Analysis,  "Industry  Profile  for  the 
Proposed  Standard  on  Logging  (29  CFR 
1910.266]",  March  1985. 

13.  "American  National  Standard — Safety 
Requirements  for  Pulpwood  Logging".  ANSI 
03.1-1971;  American  National  Standards 
Institute,  Inc..  1430  Broadway.  New  York. 
N.Y.  lOOia 

14.  "American  National  Standard — Safety 
Requirements  for  Logging",  ANSI  03.1-1978. 

15.  "American  National  Standard — Safety 
Code  for  Cranes.  Derricks  and  Hoists — 
Overhead  and  Gantry  Cranes",  ANSI  B30.2- 
1983. 

16  "American  National  Standard — Safety 
Code  for  Cranes.  Derricks  and  Hoists — 


18810 


Fmlaral  Register  /  Vol.  54.  No.  83  /  Tuesday,  May  2.  1989  /  Proposed  Rules 


Crawler.  Locomotive  and  Tnick  Cranes", 
AiNSI  B30.5-1982. 

17  '■  Alaska — Subchapter  7.  Article  1. 
Ineging  Occupational  Safety  and  Health 
Standardi",  Alaska  Department  of  Labor. 
Division  of  Occupational  Safety  and  Health. 
Itineau.  Alaska  99811. 

11  ■California — Logging  and  Sawroill 
Safety  Orders".  California  Department  of 
Industrial  Relations.  Division  of  Occupational 
Safety  and  Health.  525  Golden  Gate  Avenue. 
3rd  Floor.  San  Francisco,  California  94102. 

19.  "Hawan— Title  12.  Chapter  77,  Logging 
end  Wood  Processing".  Department  of  Labor 
and  Industrial  Relations.  Division  of 
Occupational  Safety  and  Health.  825  Mililani 
Street.  Honolulu.  Hawaii  96813. 

20.  "Michigan — Logging  Safety  Standards 
Department  of  Labor,  Occupational  Safety 
Standards  Commission,  Box  30015,  Lansing. 
Michigan  48909 

21.  "Oregon  Occupational  Safety  and 
Health  Code.  Division  80.  Logging  ',  Oregon 
Worker's  Compensation  Department.  Labor 
and  Industries  Building.  Salem,  Oregon  9''310, 

22.  "Washington — Safety  Standards  for 
Logging  Operations  '.  Department  of  Labor 
and  Induitnes.  Division  of  Industrial  Safety 
and  Health.  814  E.  4th  Street.  Olympia. 
Washington  98504. 

23.  "Washington — Safety  Standards  for 
Pulpwood  Logging ',  Department  of  Labor  and 
Industries.  Division  of  Industnul  Safety  and 
Health,  814  E.  4lh  StrecU  Olympia. 
Washington  96504. 

24.  "Access  Systems  for  Off-Road 
Machmes-SAE  I1S5  JUN81".  Society  of 
Automotive  Engineers.  Inc..  400 
Commonwealth  Drive,  Warrendale,  P.^  15096. 

25.  "Deflection  Limiting  Volume— ROPS/ 
FOPS  Laboratory  Evaluation— SAE  I3fi7b". 
1979.  Society  of  Automotive  Engineers,  Inc. 

28.    Minimum  Performance  Criteria  for 
Falling  Object  Protective  Structures  [FOP^}— 
S.'\E  [231  lANSl '.  Society  of  Automotive 
Fr.gmeers.  Inc. 

27.  "Performance  Criteria  for  RoIIovp: 
Protective  Strictures  fROPS)  for 
Construction.  Earthmovnng.  Forestry,  and 
Mining  Machines— SAE  li')40c  '.  1979,  Society 
of  Automotive  Elngineers.  Inc. 

28.  "Seat  Belts  for  Construction 
Machines— SAE  [386  APR80".  Society  of 
.•\utomotive  Engineers.  Inc. 

29.  US.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration.  OfTfice  of 
Regulatory  Analysis.  "Preliminary  Reg-.ilatory 
I.Tipact  and  Regulatory  Flexibility 
Assessment  For  The  FVoposed  Revisions  To 
The  Pulpwood  Logging  Standard  29  CFR 
1910.286",  August  1987, 

30.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Bulletin  2278,  "Occupational 
Injuries  and  Illnesses  by  Industry,  1985  '.  May 
1987 

VII.  Regulatory  Impact  Assessment 

A  Preliminary  Regulatory  Impact 
Assessment  (PRIA)  has  been  prepared 
by  OSHA  in  compliance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.).  The  data  for  this  assessment  were 
provided  by  a  February  1986  report  by 
Centaur  Associates,  Inc.,  entitled. 


"Economic  Impact  Study  of  the  Logging 
Industry  "  All  estimates  in  this  PRIA  are 
in  1985  dollars  The  complete  OSHA 
PRIA  is  available  for  inspection  and 
copying  at  the  OSHA  Docket  Office, 
Room  N-.3670,  2CX)  Constitution  Avenue, 
NW,,  Washington,  DC  20210. 

Affected  Industries  and  Workers 

For  ptirposes  of  analysis,  the  U.S.  was 
divided  in  four  relevant  geographical 
regions — the  .North,  the  South,  the  Rocky 
Mountains,  ai.d  the  Pacific  Coast.  The 
proposed  rale  will  affect  approxi.mately 
11,700  establishments  and  69,000 
loggers.  This  is  stn'.ewhat  of  an 
underestimate  for  ,-ea3on8  explained  in 
detail  in  the  PRIA.  ^  About  6.200 
establishments  and  41.600  workers  are 
covered  under  the  current  OSHA 
pulpwood  standard  and  the  six  state- 
plan-state  logging  standards.)  These 
affected  workers  include  fellers  and 
buckers.  who  cut  the  trees;  skidder 
yarder  operators,  choker  setters,  and 
chasers,  who  are  responsible  for 
delivering  a  felled  tree  to  the  side  of  a 
.'Oiid:  and  loader  operators  and  truck 
drivers,  who  load  the  trees  onto  trucks 
for  transport  to  a  mill.  Although  all 
stages  of  logging  present  hazards  to 
workers,  the  loggers  most  at  risk  are 
those  who  work  out  in  the  open,  rather 
than  those  who  operate  .Tiechanical 
harvesting  equipment  and  are  protected 
by  enclosed  cabs. 

Assessment  of  the  Nonregulalory 

Environment 

The  private  market  fails  to  provide  an 
adequate  level  of  safety  for  loggers.  The 
number  and  seventy  of  accidents 
related  to  this  industry  is  high.  Tort 
liability  rarely  applies  in  these  accidents 
and  the  Workers"  Compensation  system 
suffers  from  several  defects  that 
senously  reduce  its  effectiveness  in 
providing  incentives  for  logging  firms  to 
create  safe  work  places.  OSHA, 
therefore,  believes  the  proposed 
standard  is  the  best  mechanism  to 
reduce  risk  in  a  manner  optimal  to 
society. 

Technological  Feasibility 

The  proposed  work  practices  and 

training  provisions,  as  well  as  personal 
protective  equipment  and  protective 
devices  on  equipment,  are  feasible. 
Many  establishments  in  the  logging 
Industry  are  currently  providing  the 
training  and  personal  protective 
equipment,  and  are  operating  under  the 
same  work  practices,  as  those  required 
by  the  proposed  standard.  OSHA  has 
determined  that  numerous  firms  of  all 
sizes  are  already  in  compliance  with 
most  of  the  provisions  of  the  proposed 
standard,  and.  therefore,  the 


promulgation  of  this  expanded  and 
revised  standard  is  technologically 

feasible. 

Costs  of  Compliance 

The  costs  of  compliance  for  the 
proposed  standard  can  be  separated 
into  two  components.  Baseline  I 
represents  current  industry  practices 
and  is  used  for  estimating  the  cost  of 
coming  into  compliance  with  current 
standards  (i.e.,  the  current  OSHA 
pulpwood  standard  or  the  six  state 
logging  standards).  This  amount  is  $1.3 
million  per  year  and  is  incurred  by 
estabi.snments  in  the  six  state-plan- 
states  with  logging  standards  and  by  the 
pulpwood  lo(^"  og  establishments  in  the 
remaining  44  states  and  jurisdictions 
subject  only  to  the  OSHA  pulpwood 
standard.  Baseline  II  assu-nos 
compliance  with  the  current  standards 
and  is  used  to  measure  the  additional 
cost  to  affected  firms  to  comply  with  the 
proposed  OSHA  standard.  This  cost  is 
$2.6  million  per  year  and  is  incurred  to  a 
greater  or  lesser  extent  by  all  U.S. 
logging  firms,  includag  those 
nonpulpwood  logging  fiims  not  currently 
covered  by  a  standard.  The  total  cost 
(Baseline  I  plus  Baseline  II)  is  $3.9 
million  per  year  in  1985  dollars  and 
represents  the  cost  for  all  firms  to 
comply  fully  with  the  proposed 
standard. 

These  costs  are  annual  amounts  in 
1985  dollars.  Personal  protective 
equipment  accounts  for  71  percent  of  the 
total  cost.  Training  and  providing 
operators'  manuals  and  written 
procedures  for  disabling  hazardous 
energy  lockout/tagout  account  for  20 
percent,  2  percent,  and  7  percent, 
respectively.  The  cost  associated  with 
requiring  lockout/tagout  procedures  in 
the  logging  industry  has  already  been 
included  in  the  preliminary  Regulatory 
Impact  Analysis  for  the  generic  rule 
proposed  for  all  general  industry  on 
April  29, 1988  (53  FR  15496).  This  cost  is 
also  provided  here  because  OSHA 
intends  to  include  the  proposed  generic 
lockout/tagout  provisions  in  the  final 
logging  standard  if  necessary,  i.e.:  if  the 
logging  standard  is  issued  before  the 
generic  rule  is  promulgated. 

Benefits 

Injury  rates  in  the  logging  industry  are 
high.  In  1986.  there  were  18.9  injuries  per 
100  workers  in  logging  versus  7.7  injuries 
per  100  workers  for  the  entire  private 
sector  and  an  injury  incident  rate  of  10.2 
per  100  workers  for  manufacturing  as  a 
whole.  Lost  workday  rates  are 
especially  high.  Indicating  that  most 
logging  accidents  are  severe.  There  were 
approximately  89  fatalities,  8,374  lost 


woiltday  cases,  and  4.231  non-lost 
workday  cases  In  the  logging  industry  in 
1986. 

Logging  is  inherently  dangerous 
because  of  treacherous  work  conditions 
not  controllable  by  work  practices  or  the 
use  of  personal  protective  equipment. 
The  proposed  standard,  however,  is 
expected  to  significantly  mitigate  and 
reduce  the  historically  high  incidence  of 
death  and  injury  due  to  treacherous 
terrain,  unexpected  and  quickly 
changing  weather  conditions,  the 
natural  diversity  of  trees  that  are  being 
felled,  and  the  innumerable  situations, 
where  even  a  momentary  lapse  of 
concentration  can  produce  crippling 
injuries  and  death. 

The  estimated  benefits  of  full 
compliance  with  the  current  standards 
are  an  annual  reduction  of  10  fatalities. 
955  lost  workday  cases,  and  482  non-lost 
workday  cases.  Compliance  with  the 
proposed  standard  is  expected  to  reduce 
accidents  further,  thereby  resulting  in 
first-year  reductions  of  8  fatalities,  571 
lost  workday  cases,  and  288  non-lost 
workday  cases.  Because  of  the  expected 
increasing  effectiveness  of  the  training 
provisions,  it  is  estimated  that  in  the 
fifth  year  the  proposal  will  result  in  a 
reduction  of  14  fatalities,  1,073  lost 
workday  injuries,  and  542  nonlost 
workday  injuries.  This  reduction  can  be 
attributed  to  the  requirements  for 
recurrent  training  of  workers,  the 
wearing  of  seatbelts  when  operating 
mobile  equipment  and  the  use  of 
ballistic  nylon  protection  for  chain  saw 
operators.  Based  solely  on  the  fatalities 
avoided,  this  would  translate  into  a  cost 
per  fatahtj'  avoided  of  $130,000  for 
coming  into  compliance  with  the 
existing  standard  and  $186,000  per 
additional  fatality  avoided  by  the 
proposed  standard  upon  full 
effectiveness  of  the  training  provision. 

Economic  Impact  of  the  Proposed 
Standard 

The  projected  economic  impact  of  the 
proposed  standard  is  small.  The  cost  of 
full  compliance  with  the  proposed 
standard  represents  only  0.05  percent  of 
the  1988  value  of  shipments  for  this 
industry.  These  costs  represent  a 
relatively  insignificant  amount  of  total 
shipments.  An  Lnflux  of  Canadian 
softwood  has  caused  lower  lumber 
prices  and  reduced  timber  production  in 
the  past  several  years.  However,  the 
Canadian  Government  recently  imposed 
a  15  percent  export  tax  on  Canadian 
lumber.  This  is  expected  to  have  a 
positive  effect  on  the  price  of  lumber  in 
the  U.S. 

Some  firms  will  bear  more  of  the 
compliance  costs  than  others.  The 
annual  cost  per  firm  ranges  frrm  $27  in 
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California,  where  firms  are  at  a  htgli 
level  of  compliance  with  their  own  state 
standard,  to  $452  in  the  South, 

Based  on  these  estimates,  OSHA  has 
concluded  that  the  economic  impact  of 
the  proposed  standard  would  not 
threaten  the  stabihty  or  profitabihty  of 
the  logging  industry  or  of  any  firm 
within  the  industry. 

Vin.  Regulatory  Flexibilit>  Certification 

In  accordance  with  the  Ri  jriilatorj' 
Flexibihty  Act.  the  Assistant  Seeretaiy 
had  made  a  preliminary  assessment  of 
the  impact  of  the  proposed  rule  on  smaU 
entities.  The  estimated  compliance  costs 
fcr  small  firms  (in  this  case,  those 
employing  fewer  than  20  workers)  will 
be  relatively  higher  than  the  cost  for 
large  firms  (those  employing  rriore  than 
20  workers).  As  compliance  costs  for  all 
firms  covered  under  the  proposed 
standard,  however,  would  be  very  small 
compared  with  net  income,  the  Agency 
does  not  anticipate  a  significant  impact 
on  small  firms. 

IX.  International  Trade 

Based  on  its  economic  analysis, 
OSHA  has  determined  th.it  neither  the 
Gross  National  Product  (GNP).  the  level 
of  international  trade  She  price  of 
consumer  goods,  nor  the  level  of 
employment  would  be  signjfu-antly 
affected. 

X.  Environmental  Impact  Assessment — 
Finding  of  No  Significant  Impact 

The  proposed  revisions  have  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (.\'EPA)  of 
1969  (42  U.S.C.  4321  et  seq  )  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  the  Depa.-trnent  of 
Labor's  (DOL's)  NEPA  Procedures  (29 
CFR  Part  11).  As  a  result  of  this  review, 
the  Assistant  Secretary  for  OSHA  has 
dtterm.med  that  the  proposed  rule  will 
have  no  sigiuficant  environmental 
impact. 

The  proposed  provisions  focus  on 
training,  work  prectices,  personal 
protective  equiprre.it.  end  protective 
devices  on  e^uiprient  ui  order  to  reduce 
worker  fatalities  end  injuries.  In  general. 
these  provisions  do  not  impact  on  air, 
water,  or  soil  quality,  plant  or  animal 
life,  the  use  of  land,  or  other  aspects  of 
the  environm.ent.  The  proposed 
revisions  are  considered  excluded 
actions  undc  Subpart  B.  Section  11.10  of 
the  DOL  N-EPA  regulations. 

XI.  Paperwork  Reduction 

In  accordance  with  the  Paperv\'c-k 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  and  the  regulations  issued 


pursuant  thereto  (5  CFR  Part  1320), 
OSHA  certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  this  proposed  revision  to  its 
current  standards  to  the  Office  of 
Management  and  Budget  (ONffi)  for 
rexiew  under  section  3504(h)  of  that  Act. 
Comments  on  these  information 
collection  requirements  may  be 
submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMR  Attention:  Desk  Officer 
of  the  Occupation;;!  >nf»*y  and  Health 
Administration.  7J\  '  .  i<  son  Place,  NW 
Washingtnri,  UC:  ::av):i  OSHA  reqiiests" 
that  copies  oi  suoi  Lonunents  also  be 
submitted  to  the  OSHA  rulemaking 
dockpt  nt  tht-  rtd'1r"s,«  s"f  forth  below. 

XII.  Publii   F^Pi)orti,r,j;  i'.rden 

Pubhc  repoiung  Durdei.  (or  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management 
Department  of  Labor.  Room  N-1301.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  and  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (1218-AA52), 
Washington.  DC  20503. 

Xm.  Fedrralisni 

This  proposed  standard  has  been 
reviewed  in  accordance  writh  Executive 
Order  12812.  52  FR  41685  (October  30. 
1987),  regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  irom  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
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Mobile  equipment  That  kind  of 
equipment  which  includes  mobility  as 
part  of  its  work  function. 


required  to  operate  or  maintain.  Before 
performing  their  duties  they  shall 
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their  enforcement  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federally  proposed  logging 
standard  is  drafted  so  that  loggers  in 
every  State  would  be  protected  by 
general  performance-oriented 
standards.  To  the  extent  that  there  are 
State  or  regional  peculiarities  caused  by 
the  types  of  timber  to  be  logged,  the 
terrain,  the  climate  or  other  factors. 
States  with  occupational  safety  and 
health  plans  approved  under  section  18 
of  the  OSH  Act  would  be  able  to 
develop  their  own  State  standards  to 
deal  with  any  special  problems. 
Moreover,  the  performance  nature  of 
this  proposed  standard,  of  and  by  itself, 
allows  for  flexibility  by  States  and 
loggers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each  State. 

In  short  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  in  the  logging  industry.  While 
the  individual  States,  if  all  acted,  might 
be  able  oallectively  to  deal  with  the 
safety  problems  involved,  most  have  not 
elected  to  do  so  in  the  seventeen  years 
since  the  enactment  of  the  OSH  Act. 
Those  States  which  have  elected  to 
participate  under  section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
proposed  regulation  and  would  be  able 
to  deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comments  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  promulgation  of  a  final  rule. 

XTV.  State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  the  final  standard. 
These  States  are:  Alaska,  Arizona, 
California,  Connecticut  (for  State  and 
local  government  employpcs  only), 
Hawaii.  Indiana.  Iowa,  Kentucky, 
Maryland.  Michigan.  Minnesota, 
Nevada,  New  Mexico.  New  York  (for 
Sldte  and  local  govemir.ent  employees 
only].  North  Carolina,  Gregon,  Puerto 
Pic'o,  South  Carolina,  Tennessee,  Utah. 
Vermont,  V'.rs'nia,  Virgin  Islands. 
V.'jbhington,  and  Wyoming.  Until  such 
t,.Tie  as  a  State  standard  is  promulgated, 
Fedpral  0SIL\  wi!!  provide  interim 
enforcement  assistance,  as  appropriate. 
in  these  States.  , 


XV,  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  postmarked  by 
July  31. 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  S-048,  Room  N-3670,  U,S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210, 

Written  submissions  should  identify 
the  specific  provisions  of  the  proposal 
which  are  addressed,  and  specific 
recommendations  are  encouraged  on 
each  issue. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3)  of 
the  OSHA  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector, 

2.  The  objections  must  be  postmarked 
by  luly  31, 1989. 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
therefor 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  obiections  or 
recommendations  in  their  comments  and 
OSH.A  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
requests  a  public  hearing. 

OSHA  recognizes  that  tliere  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 


List  of  Sub}ects  in  29  CFR  Part  1910 

Chain  saw,  Forestry,  Harvesting. 
Incorporation  by  reference.  Logging. 
Occupational  safety  and  health, 
Pulpwood  timber.  Safety,  Training. 

Authority 

This  document  was  prepared  under 
the  direction  of  Alan  C,  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U,S, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  section  4, 
6(b),  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U,S,C, 
653,  655,  657),  Secretary  of  Labor's  Order 
No.  9-83  (48  VR  35736),  and  29  CFR  Part 
1911,  it  is  proposed  to  amend  {  1910.266 
of  29  CFR  Part  1910  as  set  forth  below. 

Signed  at  Washington,  DC  this  25th  day  of 
April  1989. 
Alan  C  McMillan. 
Acting  Assistant  Secretary  of  Labor. 

PART  1910— [AMENDED] 

1.  The  authority  citation  for  Subpart  R 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U,S.C.  653,  655, 
657):  Secretary  of  Labor's  Order  No.  12-71  (36 
PR  8754),  8-76  (41  FR  25059)  or  9-83  (48  FR 
35736).  as  applicable. 

Sections  1910,261,  1910.262. 1910.265, 
1910.286, 1910.267, 1910.268, 1910.274  and 
1910.275  also  issued  under  29  CFR  Part  1911. 

2.  It  is  proposed  to  revise  S  1910.266  to 
read  as  follows: 

S  1910.266    (.ogglng  operations. 

(a)  Scope.  This  standard  establishes 
safety  practices  for  logging  operations, 
including  the  operations  of  felling, 
bucking,  yarding,  skidding,  loading, 
unloading,  prehauling,  limbing,  marking 
and  other  operations  associated  with 
the  preparation  and  movement  of  timber 
or  pulpwood  from  the  stump  to  the  point 
of  dehvery,  including  in-woods 
transportation. 

(b)  Application.  (1)  This  standard 
applies  to  all  types  of  logging,  including 
pulpwood  harvesting  and  the  logging  of 
saw  logs,  bolts  and  other  forest 
products. 

(2)  Hazards  and  working  conditions 
not  specifically  covered  by  this  standard 
are  covered  by  other  applicable  sections 
of  Pari  1910  or  by  Part  1926  for 
construction  work. 

(c)  Definitions. 

.\rch.  .^n  open-fran-.ed  trailer  or  built- 
in  frame  work  used  to  suspend  the 
leading  ends  of  logs  skidded  by  a 
tractor. 


Back  cut  (felling  cut).  Usually  the  final 
cut  in  a  felling  operation,  normally  made 
on  the  opposite  side  from,  and  above, 
the  undercut. 

Ballistic  nylon.  A  fabric  of  high 
tensile  properties  designed  to  provide 
protection  from  lacerations. 

Binder  (wrapper).  A  chain  or  wire 
rope  tightened  around  logs  on  a  truck  to 
prevent  the  load  from  spilling. 

Bolt.  A  segment  sawed  or  split  from  a 
log,  or  any  short  log.  such  as  a  pulpwood 
bolt 

Buck.  To  cut  a  felled  tree,  log  or  bolt 
into  sections. 
Butt  The  base  of  a  tree  blem. 
Chock.  A  block,  often  wedge  shaped, 
for  preventing  movement;  e.g„  of  a  log 
from  rolling,  a  wheel  from  turning. 

Choker.  A  length  of  wire  rope  or  chain 
from  which  a  loop  or  noose  can  be 
formed  at  one  end  to  be  used  to  secure 
trees  or  sections  of  trees  for  skidding  or 
yarding. 

Deadman.  A  completely  buried 
anchor,  often  a  log. 

Debark.  The  action  of  removing  bark 
from  trees  or  sections  of  trees. 

Deck.  A  stack  of  logs  or,  used  as  a 
verb,  to  stack  logs. 

Fairlead.  A  device  that  consists  of 
blocks  or  rollers  arranged  to  permit 
reeling  in  a  wire  rope  from  any 
direction, 

Faller  (feller).  A  logger  who  fells 
timber. 
Fell  (fall).  To  cut  down  trees. 
Forn'ord  (prehaul).  The  hauling  of 
forest  products  by  off-the-road  vehicles, 
non-highway  transport,  or  other 
movement  prior  to  highway  or  rail 
movement  where  the  product  travels 
clear  of  the  ground. 
Grade.  See  "slope." 
Grapple.  A  hinged  set  of  jaws  capable 
of  being  opened  and  closed,  used  to  grip 
logs  during  skidding,  yarding,  or  loading. 

Guarded.  Enclosed  or  protected  by  a 
cover,  shield,  rail  or  other  device,  or  by 
location,  so  as  to  prevent  injurj'. 
Guy  line.  A  line  used  to  stay  or 
support  spar  trees,  booms,  e*c. 

Hydraulic  knuckle  boon,  loader.  A 
machine  equipped  with  a  hydraulic 
lifting  boom  with  one  or  more  pivoted 
joints  permitting  va.riation.'j  of  liftins  ans"! 
reachmg  capabilities. 

Ixir.ding.  Any  place  whei-e  logs  are 
laid  after  being  yarded,  while  awaiting 
loading. 

Lin^b.  To  cut  tranche '^  off  treos  or 
logs. 

Lodged  tree  (hung  tree]  A  tree  leaning 
against  another  tree  or  object  which 
prevents  it  from  falling  to  the  ground. 

Mo.\iwum  loud.  Gross  load  fo.-  whiih 
a  system  is  designed. 
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Mobile  equipment.  That  k;nd  of 
equipment  which  includes  mobility  as 
part  of  its  work  function 
Prehaul.  See  "forward." 
Root  wad.  The  ball  of  roots  which 
extends  above  ground  level  when  a  tree 
is  pushed  over  by  winds  or  other  means. 

Saw  log.  A  log  suitable  in  size  and 
grade  for  producing  sawn  timber. 

Skidding.  Yarding  bolts,  logs  or  trees 
by  pulling  or  towing  across  the  terrain. 

Slope  (grade).  Slope  is  me.isured  in 
percent  and  is  de.lned  as  the  increase 
or  decrease  ir  height  ovr,-  the  honzontal 
distance  measure,  e.g..  a  height  of  20  fppt 
(6  m)  over  a  horizontal  d.'stance  of  100 
feci  (30  m)  is  expressed  as  a  20  percent 
slope. 

Snag.  Any  dead  standing  tree  or 
portion  thereof  remaining  standing. 

Spar  tree.  A  standing  or  raised  tree 
which  has  had  its  limbs  and  top 
rt;noved,  used  as  a  mast  or  support  for 
blocks  through  which  wire  ropes  operate 
to  yard  logs  or  tree  lengms.  A  pofable, 
metal  tower  is  commonly  used  in  i'pu  of 
8  spar  tree. 

Spring  pole.  A  section  of  tree,  sapling, 
limb,  etc.,  which  is  under  stress  due  to 
Its  physical  relationship  to  other 
materials. 

Undercut  A  notch  cut  in  the  tree  to 
guide  the  tree  in  the  direction  of  felling 
and  to  prevent  splitting  or  kickback. 

Wed[ge.  A  V-shaped  piece  of  wood, 
plastic,  or  other  material  used  to  direct 
tree  fall  or  to  keep  the  saw  from  bmding 
m  the  cut 

Widow  maker.  An  over-hanging  limb 
or  section  of  tree  which  could  become 
dislodged  and  drop  to  the  ground.  (See 
lodged  tree) 

Winching.  Winding  a  cable  or  rope 
onto  a  spool  or  dnun. 

Yarding.  The  act  or  process  of 
conveying  logs  to  a  landing. 

(d)  Training.  (1)  The  employer  shall 
ensure  that  employees  are  provided 
tTdining  at  the  time  of  their  initial 
as.signment  prior  to  starting  work;  at 
least  annually  thereafter,  and  whenever 
changes  in  job  assignment  will  expose 
thern  to  new  ci  additional  hazards. 
Employees  shall  be  tram*  d  in  at  least 
the  following  and  shall  demonstrate  the 
ability  to  perform  their  tdsks  safely: 
(ij  Recognition  of  safety  hazards 
as.socidted  with  their  individual  work 
ta.sks  and  the  preventive  und  protective 
mod'-iires  t-:  deal  with  si.r.ii  hazards;  and 

(ii)  General  recognition  and 
prevent'on  of  safety  hazards  in  the 
logging  indu,slry. 

(2)  In  udd;tion,  dU  power  tool 
operators,  rr.avjhme  operators  and 
assoridted  niaintcnance  personnel  shall 
be  trained  in  the  safe  use  or 
maintenance  of  any  machinery. 
equipment,  or  tools  that  they  may  be 


required  to  operate  or  maintain.  Before 
performing  their  duties  they  shall 
demonstrate  their  ability  to  do  so  safely. 
They  shall  be  trained  to  understand  and 
follow  the  manufacturer's  instructions. 

(3)  Ail  new  and  inexperienced 
employees  and  current  employees 
unfamiliar  with  a  new  assignment  shall 
be  under  the  close  guidance  of  a  person 
experienced  in  the  task  being  done  until 
it  is  determined  that  those  employees 
are  able  to  work  in  a  safe  manner. 

(4)  First  aid  training  shall  be 
conducted  in  accordance  with 
paragraph  (e)(l)(x)  of  this  section. 

(e)  Genera]  requirements— {\) 
Clothing,  personal  protective  equipment, 
and  first  aid.  (i)  Suitable  heavy-duty 
puncture-resistant  gloves  shall  be 
provided  and  worn  when  working  with 
wire  rope. 

(ii)  Employees  whose  assigned  duties 
require  them  to  operate  a  chain  saw 
shall  be  provided  with,  and  shell  wear 
ballistic  nylon  or  equivalent  protection 
covering  each  leg  frt)m  upper  thi^  to 
boot  t<^  or  shoe  top,  except  when 
working  as  a  climber  if  a  greater  hazard 
IS  posed  by  wearing  the  leg  protection  or 
w  hen  working  from  a  bucket  truck. 

(iii)  Employees  shall  be  provided  with, 
and  shall  wear  either  safety  boots  or 
safety  shoes  (excluding  low  cut  shoes) 
in  accordance  with  Part  1910,  Subpart  t 
or  heavy  duty  logging  style  boots  with 
lug  or  calk  soles,  which  are  appropriate 
for  the  employee's  job.  the  terrain,  the 
timber  type  and  weather  conditions. 

(iv)  Safety  hebnets  shall  be  provided 
and  worn  in  accordance  with  Part  1910. 
Subpart  1. 

(v)  Eye  or  face  protection  shall  be 
provided  and  worn  in  accordance  vrith 
Part  1910,  Subpart  I.  Logger-type  mesh 
screens  may  be  used  when  they  offer 
comparable  protection. 

[vi]  Respiratory  protection  shall  be 
provided  and  used  in  accordance  with 
Part  1910.  Subpart  I. 

(vii)  Employees  shall  be  protected 
against  occupational  noise  exposure  in 
accordance  with  Part  1910.  Subpart  G. 

(viii)  Sufficient  numbers  of  adequately 
supplied  first  aid  kits  shall  be  provided 
at  the  work  site  and  on  all  crew 
vehicles. 

(ix)  Snake  bite  kits  shall  be  a  part  of 
the  regular  first  aid  equipment  in  all 
areas  where  poisonous  snakes  may  be 
encountered,  unless  alternative  first  aid 
treatment  for  snake  bites,  based  on 
documented  recommendations  from  a 
physician  or  other  authoritative  source 
is  used. 

(x)  All  supervisors  and  all  fellers  shall 
be  adequately  trained  in  first  aid 
methods  as  prescribed  by  the  American 
Red  Cross,  the  Mine  Safety  and  Health 
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Administration,  or  an  equivalent 
training  program.  In  additioa  at  least 
one  person  in  the  operating  area  shall 
have  this  training. 

(2)  Hand  tools,  (i)  Each  employer  shaU 
be  responsible  for  the  safe  condition  of 
tools  and  equipment  used  by  employees, 
including  tools  and  equipment  which 
may  bemmished  by  employees. 

(ii)  Handles  shall  be  sound,  tight- 
fitting,  properly  shaped,  and  free  of 
splinters  and  sharp  edges. 

(iii)  Impact  tools  such  as  wedges  shall 
be  dressed  to  remove  any  mushrooming. 

(iv)  Cutting  tools  shall  be  kept  sharp 
and  properly  shaped. 

(v)  Tools  shall  be  used  only  for 
purposes  for  which  they  were  designed, 
(vi)  Tools  and  equipment  transported 
in  a  vehicle  shall  be  secured  to  prevent 
their  contact  with  employees. 

(vii)  Proper  storage  facilities  shall  be 
provided  for  hand  tools. 

(viii)  Tools  shall  be  stored  in  the 
provided  location  when  not  needed  at  a 
work  site. 

(ix)  Tools  shall  be  checked  during  use 
for  continued  serviceability.  Any  tools 
that  no  longer  meet  the  requirements  of 
this  paragraph  shall  be  repaired  or 
removed  from  use. 

(3)  Environmental  conditions,  (i)  All 
work  shall  termmate  and  employees 
shall  move  to  a  place  of  safety  during 
electrical  storms,  periods  of  high  winds 
or  other  weather  conditions  which  may 
be  dangerous  to  personnel. 

(li)  Hazardous  dead,  broken  or  rotted 
trees  or  limbs  shall  be  felled,  removed  or 
avoided.  Until  a  hazard  is  removed,  no 
work  shall  be  done  in  tlie  danger  areas 
except  for  the  purpose  of  making  it  safe. 

(ill)  Snags  shall  be  carefully  checked 
for  dangerous  bark  before  they  are 
felled  Accessible  loose  bf-k  shall  be 
removed  before  fellinfl 

(iv)  Trees  shall  be  checked  for 
hazardous  snow  or  ice.  When  a  hazard 
exists  and  cannot  be  avoided,  no  work 
shall  be  done  in  the  danger  areas  except 
for  the  purpose  of  making  it  safe 

(4)  Work  areas,  (i)  No  employee  shall 
work  in  a  position  or  location  that  is  not 
within  visual  or  audible  signal  contact 
with  another  person  who  can  render 
assistance  in  case  of  emergency.  (Motor 
noise  is  not  acceptable  as  a  signal ) 
(This  paragraph  does  not  apply  to 
operators  of  motor  vehicles,  watchmen 
and  other  jobs  which,  by  their  nature, 
are  single  employee  assignments  ) 

(ii)  All  employees  shall  be  accounted 
for  at  the  end  of  each  work  shift. 

(iii)  Employees  shall  be  spaced  and 
duties  organized  such  that  the  actions  of 
one  employee  wiU  not  create  hazards  for 
other  personnel. 

(iv)  Portable  fire  extinguishers 
meeting  the  requirements  of  Part  1910, 


Subpart  L.  shall  be  provided  at  locations 
where  machines  and  vehicles  are 
operated. 

(v)  Fuel  shall  be  stored  and  dispensed 
in  accordance  with  Part  1910.  Subpart  H. 

(5)  Chain  saw  operations  (i)  Chain 
saws  shall  be  frequently  inspected  to 
ensure  that  all  handles  and  guards  are  in 
place  and  tight;  that  all  controls  function 
properly,  that  the  cutting  chain  is 
properly  adjusted;  that  the  muffler  is 
operative;  and  that  chainbrakes  and  all 
other  manufacturer's  safety  features 
remain  operational. 

[ii]  Chain  saws  shall  be  operated  and 
adjusted  in  accordance  with  the 
manufacturer's  instructions 

(iii)  Chain  saws  shall  be  fueled  at 
least  20  feet  (6  m)  from  an  open  flame  or 
other  potential  source  of  ignition. 

(i\  1  Chain  saws  shall  be  started  at 
least  10  feet  (3  m)  away  from  the  fueling 
area. 

(v)  Chain  saws  shall  be  started  on  the 
ground  or  where  otherwise  firmly 
supported. 

(v1)  Chain  saw  operators  shall  be 
certain  of  footing  before  starting  to  cut, 
and  shall  clear  away  brush  which  might 
interfere  with  cutting  or  with  the  retreat 
path. 

(vii)  Chain  saw  fuel  shall  not  be  used 
for  starting  fires  or  as  a  cleaning  solvent. 

(viii)  Chain  saws  shall  be  shut  off  or 
the  chain  brake  engaged  when  carried 
for  a  distance  greater  than  50  feet  (15.2 
m),  or  for  lesser  distances  when  the 
terrain  and  other  physical  factors  such 
as  underbrush  and  slippery  surfaces 
make  the  carrying  of  a  rupning  saw  for 
such  distances  hazardous. 

(!x)  Chain  saws  shall  be  carried  in  a 
manner  which  will  avoid  operator 
contact  with  the  cutting  chain  and 
muffler. 

(x)  Chain  saws  shall  not  bt  used  to 
cut  directly  overhead  or  at  a  distance 
th,'it  would  require  the  operator  to 
relinquish  a  firm  grip  on  the  saw  or  to 
assume  an  off-balance  position  of 
insecure  footing. 

(xi)  Gasoline-powered  chain  saws 
shall  be  equipped  with  a  continuous 
pressure  throttle  control  system  that  will 
shut  off  'he  power  to  the  saw  chain  after 
the  pressure  is  released. 

(xii)  Cham  saws  shall  be  kept 
properly  adjusted  so  that  the  saw  chain 
will  not  be  driven  after  the  throttle 
control  is  released. 

(xiu)  During  operation  chain  saws 
shall  be  firmly  held  with  thumbs  and 
fingers  encircling  the  handles.  Two 
hands  shall  be  used  unless  a  greater 
hazard  is  posed  by  keeping  both  hands 
on  the  saw. 

(6)  Stationary  and  mobile  equipment. 
(i)  There  shall  be  an  operator's  manual 
or  a  set  of  operating  instructions  with 


each  machine.  It  shall  describe 
operation,  maintenance  and  safe 
practices.  Operators  and  maintenance 
personnel  shall  at  a  minimum  comply 
with  the  operator's  manual  or  operating 
Instructions. 

(ii)  Walking  and  working  surfaces 
shall  be  kept  free  of  any  material  which 
might  contribute  to  slipping  and  falling, 
and  shall  be  kept  free  of  flammable 
waste  and  debris. 

(iii)  Steel  decks  of  machines  and  other 
machine  work  stations  shall  have  safety 
tread  or  other  slip-resistant  material. 

(iv)  Equipment  engines  shall  be  shut 
down  during  fueling,  servicing,  and 
repairs  except  where  operation  is 
necessary  for  adjustment 

(v)  Equipment  shall  be  inspected  for 
malfunctions  and  defects  before  use, 
and  those  malfunctions  and  defects 
which  might  affect  its  safe  operation 
shall  be  corrected. 

(vi)  The  operator  shall  determine  that 
no  personnel  are  endangered  before 
starting  or  moving  equipment. 

(vii)  Equipment  shall  be  started  and 
operated  orily  from  the  operator's 
station,  or  as  otherwise  recommended 
by  the  manufacturer. 

(viii)  Equipment  controls  shall  be 
checked  to  assure  proper  function  and 
response  before  the  working  cycle  is 
started. 

(ix)  Seatbelts  shall  be  installed  in 
accordance  with  Society  of  Automotive 
Engineers  SAE  J386  APR  80.  "Seatbelts 
for  Construction  Machines,"  which  is 
incorporated  by  reference,  on  all 
tractors  and  mobile  equipment  having 
roll-over  protection  or  in  accordance 
with  a  design  by  a  Professional  Engineer 
which  offers  equivalent  employee 
protection.  Seatbelts  shall  be  used 
unless  the  equipment  operator  and  the 
person  in  charge  of  the  jobsite  have 
reasonable  cause  to  believe  that  safety 
of  the  operator  is  jeopardized  by 
wearifAg  a  seatbell. 

(x)  Stability  limitations  of  equipment 
shall  not  be  exceeded. 

(xi)  Equipment  shall  be  operated  at 
such  distance  from  other  equipment  and 
persormel  that  operation  will  not  present 
a  hazard  to  employee  safety. 

(xii)  Elevated  equipment  components 
and  loads  shall  not  be  moved  or  held 
over  persormel. 

(.xiii)  Riders  or  observers  shall  not  be 
permitted  on  loads  at  any  time,  nor  on 
machines  unless  seating  and  protection 
are  provided  equivalent  to  that  provided 
to  the  operator. 

(xiv)  Brake  locks  shall  be  applied,  and 
moving  elements  such  as  blades, 
buckets,  and  shears,  shall  be  lowered  to 
the  ground  (grounded)  before  shutting 
down  the  engine.  Where  applicable, 


hydraulic  and  pneumatic  storage 
devices  shall  be  discharged  after  engine 
shut-down. 

(xv)  Equipment  transported  bom  one 
job  location  to  another  shall  be 
transported  on  a  vehicle  of  sufficient 
rated  capacity,  and  shall  be  secured  in 
such  a  manner  as  not  to  endanger 
personnel. 

[xvi]  When  equipment  is  operated  in 
the  vicinity  of  electrical  distribution  and 
transmission  lines  rated  50  kV.  or  below, 
minimum  clearance  between  the  lines 
and  any  part  of  the  equipment  or  load 
shall  be  10  feet  (3  m).  If  the  voltage  is 
unknown,  it  shall  be  assiuned  to  be 
more  than  50  kv. 

(xvii)  When  equipment  is  being 
operated,  minimum  clearance  between 
electrical  lines  and  any  part  of  the 
equipment  or  load  for  lines  rated  over  50 
kV.,  shall  be  10  feet  (3  m]  plus  0.4  inch  (1 
cm)  for  each  one  kV.  over  50  kV.,  or 
twice  the  length  of  the  line  insulator,  but 
never  less  than  10  feet  (3  m). 

(xviii)  When  equipment  is  in  transit 
with  no  load  and  boom  lowered,  the 
minimum  clearance  between  electrical 
lines  and  any  part  of  the  equipment 
shall  be  a  minimum  of  four  feet  (1.2  m] 
for  voltages  less  than  50  kV.;  10  feet  (3 
m)  for  voltages  over  50  kV.,  up  to  and 
including  345  kV.;  and  16  feet  (4.9  m)  for 
voltages  up  to  and  including  760  kV.  If 
the  voltage  Is  unknown,  it  shall  be 
assumed  to  be  more  than  345  KV. 

(7)  Explosives,  [i]  Only  trained  and 
experienced  personnel  shall  handle  or 
use  explosives. 

(ii)  Handling  and  use  of  explosives 
shall  be  accomplished  in  accordance 
with  Part  19ia  Subpart  H. 

(f)  Equipment  protective  devices — 
stationary  and  mobile  equipment — (1) 
Protective  structures,  (i)  Every  tractor, 
skidder,  front-end  loader,  scraper, 
grader,  dozer,  and  mechanical  felling 
device,  such  as  tree  shears  and  feller- 
bunchers,  placed  in  service  after  [the 
effective  date  of  this  standard]  shall  be 
equipped  with  a  roll-over  protective 
structiu*  (ROPS).  Such  structxu^s  shall 
be  installed,  tested,  and  maintained  in 
accordance  with  Society  of  Automotive 
Engineers  SAE  1040c  1979,  "Performance 
Criteria  for  Rollover  Protective 
Structures  (HOPS)  for  Construction. 
Earthmoving,  Forestry,  and  Mining 
Machines,"  which  is  incorporated  by 
reference. 

(ii)  The  ROPS  shall  be  maintained  in  a 
manner  that  will  preserve  its  original 
strength. 

(iii)  Every  tractor,  skidder,  front-end 
loader,  swing  yarder,  log  stacker,  forklift 
truck,  scraper,  grader,  dozer,  and 
mechanical  falling  device  placed  in 
service  after  [the  effective  date  of  this 
standard]  shall  be  equipped  with  a 


falling  object  protective  structure 
(FOPS).  Such  stiTictures  shall  be 
installed,  tested  and  maintained  in 
accordance  with  Society  of  Automotive 
Engineers  SAE  J231 JAN81,  "Minimum 
Performance  Criteria  for  Falling  Object 
Protective  StiTichu^s  (FOPS),"  which  is 
incorporated  by  reference. 

(iv)  Vehicles  equipped  with  ROPS  or 
FOPS  in  accordance  with  paragraph 
{f)(l){i)  or  (f)(l){iii)  of  this  section  shaU 
also  comply  with  Society  of  Automotive 
Engineers  SAE  J397b  1979,  "Deflection 
Limiting  Volume-ROPS/FOPS 
Laboratory  Evaluation,"  which  is 
incorporated  by  reference. 

(v)  The  protective  stinjcture  shall  be  of 
adequate  size  so  as  not  to  impair  the 
operator's  movements. 

(vi)  The  overhead  covering  shall  be  of 
solid  material  and  shall  extend  the  full 
width  of  the  canopy. 

(vii)  The  lower  portion  of  the  cab  shall 
be  completely  enclosed,  except  at 
entrances,  with  soUd  material  to  prevent 
the  operator  from  being  injured  by 
obstacles  entering  the  cab. 

(viii)  The  upper  rear  portion  of  the  cab 
shall  be  fully  enclosed  with  open  mesh 
material  with  openings  of  such  a  size  as 
to  reject  the  entrance  of  an  object  larger 
than  1%  Inch  (4.45  cm)  in  diameter  or 
material  offering  equivalent  protection. 
It  shall  allow  maximum  visibility  to  the 
rear. 

(ix)  Open  mesh  or  material  offering 
equivalent  protection  shall  be  extended 
forward  as  far  as  possible  from  the  rear 
corners  of  the  cab  sides  so  as  to  give  the 
maximum  protection  against  obstacles, 
branches,  etc.,  entering  the  cab  area 

(x)  Deflectors  shall  be  installed  ahead 
of  the  operator  to  deflect  whipping 
saplings  and  branches.  They  shall  be 
located  so  as  not  to  impede  vision,  or 
getting  in  or  out  of  the  compartment. 

(xi)  The  entrance  opening  of  the 
canopy  shall  be  52  inches  (1.3  m)  or 
more  in  vertical  height.  There  shall  be  a 
second  means  of  egress. 

(xii)  Where  transparent  materia!  is 
used  it  shall  be  safety  glass  or  shall 
provide  equivalent  protection. 

(xiii)  A  metal  screen  shall  also  be 
used  where  transparent  matenai  alone 
does  not  provide  adequate  operator 
protection. 

(xiv)  Transparent  material  shall  be 
kept  clear  to  assure  adequate  visibility 
(xv)  Cracked,  broken  or  excessively 
scratched  transparent  material  that 
obsciires  vision  or  constitutes  a  hazard 
shall  be  replaced. 

(xvi)  Sheds  or  roofs  of  sufficient 
strength  to  afford  adequate  protection  in 
case  of  breaking  lines  shall  be  provided 
on  or  over  all  yarding  machines 
operating  on  high  lead  and  skyline 
operations. 


(2)  Machine  access,  (i)  Steps,  ladders, 
handholds,  catwalks,  or  railings  shall  be 
provided  where  necessary  for  mounting 

and  mainienance  piuposes. 

!ii)  Such  access  systems  installed 
after  [the  effective  date  of  this  standard] 
shall  comply  with  Society  of  Automotive 
P^ngmeers  SAE  1185  JUN81.  "Access 
Systems  for  Off-Road  Machines."  which 
is  incorporated  by  reference  or  in 
accordance  with  p  de.sign  by  a 
Professional  Engineer  which  offers 
equivalent  employee  protection. 

(3)  Guarding.  Guarding  shall  be 
provided  for  exposed  moving  elements 
such  as  shafu,  pulleys,  belu.  conveyors, 
and  gears  m  accordance  with  Part  1910, 
Subpari  O, 

(4)  Control  of  hazardous  energy 
sources  (Lockout/tagout).  [Reserved] 

(.5)  Guy  lines,  (i)  Cuylines  shall  be 
arranged  in  such  a  "lanner  that  streseee 
will  be  distnbuted  on  no  less  than  two 
guyiines,  unless  the  equipment  is 
specifically  designed  and  manufactured 
to  use  one  or  less 

(u)  Attachment  points  for  guyiines 
shall  be  carefully  chosen  for  position 
and  lf>ad  beanng  capabilitv 

(ill)  Guyline  anchor*  shall  !>e  installed 
so  that  their  holding  power  exceeds  the 
breaking  strength  of  the  yarding 
system's  maximum  load  carrying 
capacities-  Notched  stumps,  deadmen, 
or  Items  of  equivalent  holding  power 
shall  be  used  for  anchors  Stumps  of 
questional'le  holding  power  shall  be  tied 
back  to  another  anchor.  Standing  trees 
used  as  anchors  shall  be  far  enough 
from  the  work  area  so  that  no  part  of 
such  trees  will  enter  the  work  area  in 
case  of  failure  Standing  trees  used  as 
anchors  shall  be  tied  back  to  other 
anchors. 

(0)  Suability  and  reliability.  Stability. 
boom  reliability,  and  inspection 
pn,>c;edure8  for  truck  and  crawler 
mounted  ngid  boom  cranes  and  for 
other  yarders  shall  be  in  accordance 
With  .\niencan  .National  Standards 
Institute  Standards  ANSI  6302-1983. 
"Safety  Code  for  C.'anes.  Derricks  and 
Hoists — Overhead  and  Gantry  Cranes" 
0.'  ANSI  B30  5-1982.  "Safety  Code  for 
Cranes.  Derricks  and  Hoists — Crawler. 
Locomotive  and  Truck  Cranes,"  as 
applicable  and  which  are  both 
incorporated  by  reference 

(7)  Exhaust  pipe.'!  [\]  Exhaust  pipes 
shall  be  located  or  designed  to  direct  the 
exhaust  gases  away  from  the  operator. 

Iii)  Exhaust  pipe.s  shall  be  mounted  or 
guarded  to  protect  employees  from 
accidental  contact. 

(ii;)  Flxhaust  pipes  shall  be  equipped 
with  spark  arrestors. 

(iv)  Mufflers  provided  by  the 
manufacturer,  or  their  equivalent  shall 
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be  in  place  at  all  timea  the  machine  is  in 
opertitioa 

(8)  Brakes,  (i)  Drakes  shall  be 
sufficient  to  hold  a  machine  and  its 
maximum  intended  load  on  the  grades 
over  v.hich  it  is  being  operated. 

(:il  \  spconJarj'  brakin«  system  shdU 
be  pr-v;ided.  11  thall  be  efTtctive 
whether  or  not  the  enjjme  is  nmning 
and  r^i^ardlcs  n'  tho  dTCCtvin  of  truvcL 
f;,,  i  The  brflkir-s;  sys'om  shall  be  V('pt 
m  O'.'od  repair. 

(',',;  A  pirkir'j  brake,  or  ,i  ior.kir? 
device  to  hold  the  service  tirakes  '.r,  ?h." 
applied  position  shall  bo  provide'] 
(S*  Tree  harvef'ting — (11  FeUm^. 
general,  (i)  Work  areas  shall  be 
assigned  so  tha!  a  tree  cannot  fall  i:ro 
an  adiHcent  occupied  work  area.  The 
distance  shall  be  at  least  tAice  ih;; 
height  of  the  trees  being  felled  A  s?:eater 
distance  between  work  areas  shall  be 
provided  on  slopes  and  shall  be  based 
on  but  not  limited  to.  the  desree  of 
slope,  the  density  of  the  growth,  the 
height  of  the  trees,  and  the  soil  structure. 

(ill  Skidders  and  prt'hauiers  shall  nr.t 
be  operated  in  the  immediate  felling 
area  (twice  the  height  of  trees  being 
felled)  while  manual  felling  act:vit>'  is  in 
pTo«re»». 

(ill)  Lodged  trees  shall  be  marked  and 
lowered  to  the  ground  using  mechanical 
or  other  safe  techniques  before  any 
work  is  continued  within  two  tree 
lengths  of  the  lodged  tree. 

(iv|  Employees  shall  not  approach  a 
feUer  closer  than  twice  the  height  of 
trees  being  felled  unhl  the  feller  has 
acknowledged  that  it  is  safe  to  do  so. 
(v)  Employees  shall  remain  clear  of 
any  mechanical  felling  operation. 

(vi)  Trees  shall  not  be  fcUed  in  a 
manner  which  could  endanger  any 
person,  or  str.ke  any  rope,  cable  or  line 
(including  power  lines)  or  equipment 
(vii)  The  power  company  shall  be 
notified  immediately  if  a  tree  does  make 
contact  yrith  any  power  line,  and  all 
personnel  shall  remain  clear  of  the  area 
until  the  power  company  advises  that 
conditions  are  safe. 

(viii)  In  sloping  terrain,  felling  activity 
shall  be  kept  uphill  from,  or  on  the  same 
level  as,  previously  felled  trees. 

[\x]  The  Immediate  supervisor  shall  be 
consulted  when  conditions  appear 
unusually  hazardous  so  as  to  require  his 
or  her  decision  before  commencing  the 
cut 

(2)  Manual  felling,  (i)  A  retreat  path 
shall  be  planned,  and  cleared  as 
necessary,  before  the  cut  is  started. 
Whpre  feasible,  the  retreat  path  shall 
extend  back  and  diagonally  to  the  rear 
of  the  expected  felling  line 

(i,j  Snags,  dead  limbs,  the  lean  of  tree 
to  be  cut  wind  conditions,  locations  of 
the  trees,  and  other  hazards  shall  be 
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appraised  and  proper  precautions 
exercised  before  the  cut  is  started. 

(:iij  Undercuts  are  required,  and  shall 
be  of  a  size  t(i  guide  tree  fall  in  the 
intended  du-eclion  and  to  minimize  the 
possibility  of  splitting, 

l';v)  A  bai-JtCLt  is  required,  and  shall 
all  ivv  for  sufficient  hinge  wood  to  guide 
t.^e  trtje  and  prevent  it  from  prematurely 
i,l;ppmg  or  twisting  off  the  stump, 

(v;  The  backcut  shall  be  above  th,f 
level  of  the  hf^nzuntal  ''nt  uf  the 
ur.acrcut. 

(vi)  The  saw  shall  be  at  idle  or  shut 
off  before  the  feller  starts  his  ret'-eat 

(3)  Bucking,  (ij  Bucking  on  slopes 
where  tiiere  is  danger  of  log  movement 
sn.^li  b-s  inm  the  uphill  side  imiesa  the 
loa  is  securely  blocked  from  rolling  or 
swinging. 

I  .]  When  spnng  poles  and  trees  under 
s'''',)S  ure  cut.  employees  shall  be  in  the 
clear  when  the  stress  is  released. 

!.,,!  Precautions  shall  be  taken  in 
windthrown  timber  to  prevent  a  root 
wad  or  butt  rut  frjm  stnkmg  an 
employee 

(iv)  Trees  yarded  for  bucking  shall  be 
safely  located  and  placed  in  an  orderly 
manner  so  tha'  they  are  stable  when 
worked  on. 

(4)  Limbiny.  When  spnng  poles  and 
limbs  under  stress  are  cut  employees 
shall  be  in  the  clear  when  the  stress  is 
released. 

(5)  Mec.ha-..ccl  df--bcrking  anJ 
dehnbing.  Guarding  shall  be  provided 
to  protect  employees  from  frying  wood 
chunks,  logs,  chips,  bark,  limbs  and 
other  matenal  and  to  prevent  the  worker 
from  contacting  moving  machine  parts. 

<Pi]  Skidding,  forwarding  and  yarding. 
{{]  Only  designated,  trained  operators 
shall  operate  the  machines. 

(ii)  Workers  shall  hook  and  unhook 
chokers  from  the  uphill  side  or  end  of 
the  log  where  feasible,  unless  the  log  is 
securely  blocked  to  prpvent  rolling  or 
swinging. 

(lii)  Chokers  shall  be  posidoned  near 
the  end  of  the  log  or  tree  length. 

(iv)  Equipment  shall  be  positioned 
dun.ng  wiri'hi.'ig  so  that  the  winch  line  is 
as  near  in  al.gnment  as  possible  with 
the  long  axis  of  the  machine,  unless  the 
machine  is  designed  to  be  used  under 
other  conditions  of  alignment. 

(vj  Logs  shall  not  be  moved  until  all 
personnel  are  m  the  clear. 

( vi)  Yarding  hnes  shall  not  be  moved 
unles.s  the  signal  to  do  so  is  clearly 
understood.  When  m  doubt,  the  yarder 
operator  shall  repeat  tho  signal  as 
understood  and  receive  a  confirming 
sign.^l  before  m.jving  any  line. 

(v;;i  Spar  trees  shall  he  cjirefiiily 
e\ar".ir!ed  for  d«ifect3  before  bei.ig 
ns«fd 


(viii)  Unstable  trees  and  spars  shall  be 
guyed  to  ensure  stability.  Logging 
equipment  not  specifically  designed  for 
guyless  operations,  shall  be  guyed  to 
cnr  are  stability. 

(ix)  Loads  shall  not  exceed  the  rated 
weight  capacity  of  pallets  and  trailers. 

(x)  The  vehicle  and  load  shall  be 
operated  with  safe  clearance  from  all 
obstructions. 

{xij  Towed  equipment  such  as  skid 
pans,  pallets,  arches,  and  trailers  shall 
be  attached  to  the  vehicle  in  a  manner 
w  hiuh  will  allow  a  full  90  degree  turn; 
prevent  overrunning  of  the  towing 
vehicle;  and  assure  the  operator  is 
always  in  control  of  the  towed 
equipment 

(7)  Personnel  transport  (i)  The 
employer  shall  ensure  that  all  drivers 
have  a  valid  operator's  license  for  the 
class  of  vehicle  being  operated. 

(ii)  Flammable  liquids  shall  not  be 
transported  in  driver  compartments  nor 
in  occupied  passenger  compartments  of 
personnel  carriers.  Containers  for 
flammable  liquids  being  transported 
shall  meet  the  requirements  of  Part  1910. 
Subpart  H. 

(iii)  Seats  shall  be  securely  fastened- 

(iv)  Mounting  steps  and  handholds 
shall  be  provided. 

(v)  A  seal  belt  shall  be  provided  for 
and  used  by  the  operator. 

(8)  Truck  transport  Truck  drivers 
shall  ensure  that  load  binders  are  tight 
before  moving  the  load.  While  en  route, 
load  binders  shall  be  checked  to  ensure 
they  remain  secure  by  stopping  the 
vehicle,  dismounting,  checking  the  load 
binders  and  tightening  them  as  needed. 

(9)  Loading  and  unloading,  (i) 
Transport  vehicles  shall  be  positioned  to 
provide  adequate  working  clearance 
between  the  vehicle  and  ttie  pile  or  deck 
of  forest  products. 

(ii)  Only  the  loading  or  unloading 
machine  operator  and  necessary 
personnel  shall  be  in  the  work  area. 

[iii]  Except  when  the  employer 
demonstrates  that  it  is  necessary  as  part 
of  the  loading  or  unloading  process, 
operators  of  trucks  having  forest 
products  loaded  or  unloaded  shall  not 
remain  in  the  truck  cab.  In  such  cases 
where  the  operator  must  remain  in  the 
truck  cab,  the  design  and  structure  of 
the  tmck  cab  and  associated  guards 
shall  provide  adequate  operator 
protection. 

(iv)  Logs  and  bolts  shall  be  placed  en 
transport  vehicles  in  an  orderly  manner 
so  that  Lhey  can  be  properly  secured. 

(v)  The  load  shall  be  posidoned  for 
balance  and  to  prevent  slippage  or  loss 
throughout  the  handling  sequence. 

[vi]  Stakes  and  chocks  w  hich  are  used 
for  tripping  shall  be  constructed  in  such 


manner  that  the  tripping  mechanism  that 
releases  the  stakes  or  chocks  is 
activated  on  the  side  of  the  load 
opposite  the  release. 

(vii)  A  sufficient  number  of  binders 
shall  be  left  in  place  over  each  peak  log 
to  secure  all  logs  until  after  the 
unloading  lines  or  other  equivalent 
protection  are  in  place.  Stakes  of 
sufficient  strength  to  withstand  the 
forces  of  shifting  logs,  shall  be 
considered  equivalent  protection  when 
logs  are  not  loaded  higher  than  the 
stakes. 

(viii)  Binders  shall  be  released  only 
from  the  side  on  which  the  unloading 
machine  operates,  except  when  released 
by  remote  control  devices,  or  when  the 


person  making  a  release  is  protected  by 
racks,  stanchions  or  other  equivalent 
means  capable  of  withstanding  the  force 
of  the  logs  should  they  move. 

(10)  Storage.  Piles  and  decks  shall  be 
located  far  enough  from  other 
operations  so  as  not  to  be  endangered 
by  them  and  constructed  in  an  orderly 
manner  to  lie  stable  and  to  provide 
workers  with  enough  room  to  safely 
move  and  work  in  the  area. 

(11)  Chipping  (in-woods  locations j.  (i) 
Chipper  access  covers  or  doors  shall  not 
be  opened  until  the  drum  or  disc  is  at  a 
complete  stop. 

(ii)  Infeed  and  discharge  ports  shall  be 
guarded  to  prevent  contact  with  the 
disc,  knives,  or  blower  blades. 


(ui)  Chippers  shall  be  shut  down  and 
locked  out  before  employees  work  in  the 

infeed. 

(12)  Signaling  and  signal  equipment 
(i)  Hand  or  audible  signals  such  as 
whistles,  horns,  and  radios,  shall  be 
utilized  wherever  excessive  noise, 
distance  restricted  visibility,  or  other 
factors  prevent  clear  understanding  of 
noiTnal  voice  communications  between 
employees  Local  or  regionally 
recognized  signals  msy  be  used 

::i;  hxce;  i  ;n  e::,.  -v'"'ii  ;es.  only 
designated  pers.iri'.  s'.t..  ^1;  e  ^:-:;,aU. 
[ra  Dot,  H<i^Ki322  Fuea  5-]-.8tf;  a45  am] 
BIUJNG  COOC  4»10-M-M 


UMI 


Tuesday 
May  2,  1989 


Part  IV 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 


49  CFR  Parts   173  and   178 

Rear  Bumpers  on  Cargo  Tanj.    Tru'., ks; 
Final  Rule 


^8820  Federal  RegUter  /  Vol.  54,  No.  83  /  Tuesday.  May  2.  1989  /  Rules  and  Regulations 


Federal  Regbter  /  Vd.  54.  No.  83  /  Tuesday.  May  2.  mg  /  r^i^,  ^,,^  Regulatmns 


1  fUi  J  1 


DEPARTyENT  OF  TRANSPORTATION 

RMMTCh  and  Special  Program* 
Administration 

49CFRPafU173and  178 

[Dockat  No.  HM-1838;  Amcit  No«.  173-210. 

17»-W1 

RIN  2137-AB34 

Rear  Bumpara  on  Cargo  Tanic  Tnjclcs 

AQCNCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

action:  Final  rule. 

summary:  RSPA  is  providing  a  period  of 
36  months  to  allow  rear  bumpers  or 
rear-end  tank  protection  devices  to  be 
installed  on  car^o  tank  trucks  (power 
units;  commonly  called  bob-tails),  which 
are  operated  in  combination  with  cargo 
tank  full  trailers.  Cargo  tank  trucks 
operated  separately  must  be  equipped 
with  a  rear  bumper  or  rear-end  tank 
protection  device  as  prescribed  in 
i  178.340-8(b)  of  the  Hazardous 
Materials  Regulations  (HMR)(49  CP'R 
Parts  171  through  199),  as  amended  in 
this  final  rule. 

This  action  is  being  taken  to  provide 
operators  of  these  cargo  tank  trucka 
reasonable  time  to  bring  their  units  into 
compliance  with  the  HMR.  There  may 
be  approximately  3500  affected  units, 
which  are  being  operated  primarily  in 
the  Western  states  in  deliveries  of 
gasoline,  fuel  oil  and  other  petroleum 
distillate  products.  The  intended  effect 
of  this  action  is  to  bring  these  cargo  tank 
trucks  into  compliance  with  the  HMR 
while  minimizmg  economic  impact  to 
motor  carriers,  the  petroleum  distillate 
industry,  and  the  public  in  the  affected 
geographical  areas. 

EFflCTTVl  DATE;  [uly  1. 1989  However, 
compliance  with  the  regulations  as 
amended  herein  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT 
Hattie  L  .Mitchell,  Office  of  Hazardou,'* 

Materials  Transportalion.  Research 

and  Special  Programs  .Administration. 

U.S.  Department  of  Transportation. 

Washington.  DC  20590,  fplephnn^' 

(202)  366-448«,  cr. 
Richard  H.  Sl.^ge^,  Office  of  M'j'ur 

Carrier  Safety  Field  Operaiions, 

Fedcal  Highway  Administration,  U.S. 

Department  of  Transportation, 

Washington,  DC  2i>590,  telephone 

SUPP1^M£NTARV  INFORMATION: 

I.  Background 

On  August  8,  1986,  RSPA  published  a 
'^n().-:e  of  proposf-d  rulemaking  (NTRM) 
m  the  Federal  Register  (51  FR  28605) 


under  Docket  fiM-183B,  Notice  No.  86-^ 
which  proposed  to  allow  a  36-month 
penod  for  cargo  tank  trucks 
manufactured  without  the  required  rear 
bumpers  to  be  brought  into  compliance 
with  the  HMR.  Additionally,  responses 
were  solicited  on  several  questions 
regarding  the  incremental  costs  of 
installing  rear  bumpers  on  cargo  tank 
trucks,  the  need  for  additional  markings 
on  non-conforming  cargo  tank  trucks, 
the  grandfathering  of  existing  non- 
conforming units,  the  relationship  (if 
any)  of  the  length  of  the  tow  bar  to  rear- 
end  collisions,  and  frequencies  of 
operating  cargo  tank  trucks  without  a 
cargo  tank  full  trailer. 

Elpven  comments  were  received  in 
r^'sponse  to  the  NPRM.  Most  industry 
representatives  disagreed  with  the 
proposal  to  require  that  cargo  tank 
trucks  be  equipped  with  a  rear  bumper, 
when  operated  in  combination  with  a 
cargo  tank  full  trailer  Reasons  offered 
to  support  not  requiring  rear  bumpers 
included  installation  costs,  loss  of 
payload  capacity  due  to  the  added 
bumper  weight,  and  a  satisfactory  safety 
record  indicating  an  absence  of  any 
serious  safety  problem  for  these  units. 
Commenters  stated,  however,  that 
should  DOT  require  rear  bumpers, 
existing  cargo  tank  trucks  manufactured 
without  rear  bumpers  should  be 
grandfathered  to  allow  their  continued 
use  when  operated  in  combination  with 
a  cargo  I  nk  full  trailer  Additionally, 
•hey  su^csted  that  operation  of  these 
grandfathered  units,  without  the  full 
trailer,  be  allowed  when  they  are  being 
taken  to  a  repair  or  maintenance 
facility.  Two  State  agencies  expressed 
support  for  the  36-month  compliance 
period  and  a  provision  allowing  the 
operation  of  a  cargo  tank  truck,  without 
a  rear  bumper,  to  a  repair  or 
maintenance  facility  In  addition,  they 
recommended  ttiat  the  provisions  be 
extended  to  include  other  DOT 
specification  cargo  tank  trucks  which 
are  used  in  other  than  petroleum 
d;.stillate8  service. 

Few  commenters  took  exception  to 
requiring  the  installation  of  rear 
bumpers  on  units  which  are  operated 
without  cargo  tank  full  t.^ailers.  with  the 
exception  of  when  a  car^o  tank  truck  is 
being  taken  to  a  repair  or  maintenance 
facility.  They  stated  that  these  cargo 
tank  trucks  are  rarely  operated  without 
the  cargo  tank  full  trailer  attached. 

Another  commenter  objected  to  the 
proposed  36-month  compliance  period 
as  being  "irresponsible."  and  requested 
the  immediate  enforcement  of  the  rear 
bumper  requirement.  The  commenter 
stated  that  enforcement  is  a  necessity, 
especially  when  the  transportation  of 
hazardous  materials  is  involved. 


In  response  to  the  question  raised  in 
the  NPRM  concerning  the  method  of 
certification  of  cargo  tanks 
manufactured  without  rear  bumpers, 
three  commenters  stated  that  the 
existing  regulations  in  {  178.34O-10(a)(2) 
adequately  address  the  requirement  that 
a  manufacturer  must  indicate 
specification  shortages  on  the 
manufacturer's  certificate.  In  addition, 
one  commenter  stated  the  cargo  tank 
metal  certification  plate  could  be 
marked  "without  bumper."  This  notation 
would  indicate  that  the  cargo  tank  truck 
complies  with  the  specification 
requirements  only  when  it  is  operated  in 
combination  with  a  trailer  or  when  it  is 
equipped  with  a  rear  bumper  complying 
with  S  178.340-8(b). 

Four  conmienters  provided 
information  on  incremental  costs  to 
install  rear  bumpers.  Cost  estimates  for 
the  installation  of  a  rear  bumper  ranged 
from  a  low  of  $400  per  vehicle  to  a  high 
of  $1800.  When  other  incidental  costs 
associated  with  the  installation  of  a  rear 
bumper  were  included,  such  as 
transportation  to  and  from  the  repair 
facility  and  loss  of  service  of  the  cargo 
tank  truck  during  the  installation  period, 
costs  were  estimated  to  be  between 
$1800  to  $2690  per  vehicle.  Additionally, 
commenters  stated  that  a  loss  of  product 
load  would  be  incurred  due  to  the  added 
bumper  weight,  which  would  be 
between  100  to  500  pounds. 

One  commenter  specifically 
addressed  the  question  on  the  effect  the 
tow  bar  length  may  have  on  safety.  The 
commenter  stated  that  the  tow  bar 
length  is  determined  by  the  distance 
between  the  truck  and  trailer  axles 
needed  to  meet  bridge  weight 
distribution  requirements  The 
commenter  further  stated  that  under 
normal  highway  conditions  the  steering 
angle  seldom  exceeds  15  degrees.  Thus, 
the  length  of  the  tow  bar  does  not  result 
in  significant  exposure  of  the  cargo  tank 
truck  to  a  rear-end  collision. 

n.  Discussion 

As  stated  in  the  NPRM,  S  178.340~8(b) 
has  been  in  effect  since  December  1967. 
and  similar  bumper  require.ments  have 
been  in  effect  for  previously 
manufactured  specification  cargo  tanks 
since  the  early  1940's.  Section  178.340- 
8(b)  retiuires  that  all  cargo  tanks  must 
be  protected  by  the  use  of  a  rear 
bumper  However,  a  largr.  number  of 
cargo  tank  trucks  used  in  combination 
with  cargo  tank  full  trailers  have  been 
manufactured  without  rear  bumpers. 
The  number  of  units  manufactured 
wibhout  rear  bumpers  is  estim.ited  to  be 
about  3,500.  These  combination  units  are 
used  primarily  for  the  transportation  cf 


gasoline,  fuel  oil  and  other  petroleum 
distillate  products. 

The  NPRM  issued  under  HM-183B 
was  initiated  following  comments 
received  under  a  separate  regulatory 
action  published  on  September  17, 1985 
(50  FR  37766).  under  Docket  Nos.  ffM- 
183, 183A.  In  the  NPRM  issued  under 
H\f-183, 183A,  RSPA  denied  several 
petitions  for  rulemaking  that  had 
requested  that  rear-end  tank  protection 
be  required  only  on  the  rearmost  unit  of 
a  "double"  cargo  tank  motor  vehicle 
configuration  Commenters  responding  to 
the  denial  in  HM-183, 183A  stated  that  if 
immediate  compliance  is  required,  the 
economic  impact  of  removing  all 
afTected  cargo  tank  trucks  from  service 
would  ijnpose  a  burden  on  affected 
motor  carriers  and  on  the  public  in  those 
geographical  areas. 

RSPA  and  the  Federal  Highway 
Administration's  (FHWA)  Office  of 
Motor  Ca.Tiers  have  given  full 
consideration  to  all  comments  and 
relevant  factors  in  the  development  of 
this  final  rule.  We  believe  that  a  rear 
bumper  or  other  cargo  tank  protection 
device  is  a  necessary  safety 
requirement.  There  are  indications  that 
these  "double"  combinations  are  at 
times  disconnected  and  the  cargo  tank 
motor  vehicle  is  operated  singly  in  order 
to  make  a  delivery.  Further,  there  is  the 
possibility  that  with  some  tow  bar 
lengths  of  up  to  16  feet,  an  automobile 
(i.e.  compact,  subcompact,  or  even  a 
mid-size)  could  strike  the  rear  of  the 
cargo  tank  truck,  even  when  operated  in 
com.bination  with  a  full  cargo  tank 
trailer. 

However,  we  do  acknowledge  that 
immediate  enforcement  of  the  rear 
bumper  requirement  may  impose  a 
burden  on  affected  motor  ca.niers  by 
requiring  the  removal  of  all  affected 
vehicles  from,  service  at  the  same  tim.e. 
and  on  the  general  public  by  interrupting 
the  deliverj'  of  p'-'troleum  distillate  in  the 
affected  gi!OKrHphica!  areas  Because  of 
the  potential  burden,  we  are  allowing  a 
36-month  time  period  for  cargo  tank 
operators  to  bring  th?:r  units  info 
compliani  o  By  a!l-.v.  ing  this  time 
period,  litlle.  if  any.  nferrupfion  of 
petroleum  product  delivery  should 
occur.  This  should  also  provide  motor 
carriers  with  sufficient  time  to  bring 
their  ileeis  into  compliance  on  a 
periodic,  basis,  such  as  du.ring  routine 
maintenance  or  repair  operations. 

We  are  allowing  the  requirement  for 
rear-end  tank  protection  to  be  met  by 
the  use  of  a  rear  bumper  as  prescribed 
in  existing  {  17a340-6(b)  or  by  a  rear- 
end  tank  protection  device,  that  was 
proposed  in  HM-183, 183A  (50  FR  37800, 
September  17, 1985;  50  FR  49866, 
December  5, 1985).  Under  current 


i  178J40-8(b)  and  as  adopted  in 
§  178.340-8fb)fl)  herein,  the  rear  bumper 
serves  two  functions.  First,  as  required 
by  §  178.340-a,  the  bumper  must  protect 
the  cargo  tanlv  and  any  tank  romponent 
that  may  retain  lading  from  damage  as  a 
result  of  a  collision  with  another  vehicle 
or  with  a  structure  dumg  barking. 
Second,  as  required  by  49  CFR  393.86, 
the  bumper  serves  as  a  rear-end  under- 
ride  protection  device  to  protect 
occupants  of  any  vehicle  that  may 
collide  with  the  rear-end  of  the  cargo 
tank   Under  §  178.34(>-8(b){2).  as 
adopted  herpin,  the  rear-end  tank 
protrctmn  device  may  be  separate  from 
the  rear-er.d  under-ridf  protection 
dcvH.e.  However,  i,-.  the  latter  situation. 
the  manufacturer  must  still  satisfy  the 
requireme.rits  in  J  393,86  to  provide 
under-ride  protection 

In  the  Sep'-mber  17  notice,  RSPA 
proposed  that  a  "rear-end  tank 
protec'ion  d^'vice  must  be  of  a  width 
and  height  adequate  to  protect  the  cargo 
tank  *  •   •  from  damage  that  would 
result  in  loss  of  lading  '  Commenters 
responding  to  the  proposal  i-pqucsted 
that  the  width  and  height  of  the  rear-end 
tank  protection  dev  ice  be  defined.  They 
argued  that  in  the  absence  of  any 
dimensional  informatuin.  any  damage 
resulting  in  a  loss  of  lading  would 
constitute  noncompliance  with  the  rear- 
end  tank  protection  requirements  on  the 
part  of  the  manufacturer.  By  prescribing 
a  performance  standard,  RSPA  intended 
to  allow  a  degree  of  flexibility  in  the 
design  of  the  rear-end  tank  protecti.in 
device.  However,  we  recogni7.e  the 
difficulty  m  designing  a  rear-end  tank 
protection  device  that  takes  into  account 
all  possible  accident  scenarios  which 
could  result  in  a  loss  of  lading. 

Therefore,  in  the  December  5, 1983 
notif  e.  RSPA  propostd;  "Tlie  rear-end 
tank  protection  device  must  have  a 
horizontal  dimension  at  least  equal  to 
that  of  the  cargo  tank  and  a  vertical 
dimension  of  at  least  8  inches,  and 
located  at  a  height  so  as  to  minimize 
damage  to  the  cargo  tank,  and  its 
valves,  fittings,  or  piping  which  could 
result  m  a  possible  loss  of  lading."  Most 
commenters  to  the  rear-end  tank 
protection  deviue  requirement  requested 
that  the  final  rule  incorporate  the 
dimensions  currently  specified  in 
S  393.86  for  rear  bumpers  instead  of  the 
proposed  re.-jtjtrerr.ents.  As  was 
discussed  at  the  various  public  meeti.ngs 
held  during  the  comment  period,  we 
believe  the  rear-end  tank  protection 
device  must  be  positioned  to  provide  the 
greatest  degree  of  protei  tion  for  the 
tank,  piping,  and  fittings  the  device  is 
designed  to  protect.  The  most 
appropriate  location  for  the  device  might 
not  be  within  the  dimensions  specified 


in  5  393.86  for  the  height  of  the  rear 
bumper.  Therefore,  the  dimensions 
contained  in  $  393.86.  with  the  exception 
of  that  for  the  height,  are  speciTied  in 
S  178.340-8(b)  in  this  final  rule.  The 
height  of  the  device  may  not  be  more 
than  60  inches  from  the  ground  with  the 
vehicle  empty,  as  compared  with  a 
height  of  not  more  than  30  inches  for  the 
rear-end  under-ride  device.  The  height 
requirement  of  the  device  has  been 
changed  in  order  to  allow  the  rear-end 
protection  device  to  be  closer  to  the 
piping  or  fittings  it  is  designed  to 
protect.  This  rule  permits  a  rear-end 
protection  device  which  is  notched, 
indented  or  has  separated  sections: 
prescribes  the  maximum  transverse 
distance  from  the  widest  part  of  the 
motor  vehicle  at  the  rear  to  the  device: 
and  clarifies  the  fact  that  this  kind  of 
device  is  allowed  only  when  the  product 
piping  at  the  rear  of  the  cargo  tank  is 
equipped  with  a  sacrificial  device,  such 
as  a  shear  section,  outboard  of  a  shut-off 
valve.  We  believe  these  changes  will 
offer  persons,  who  prefer  to  have  the 
rear-end  under-ride  device  separate 
from  the  rear-end  tank  protecUon 
device,  more  flexibility  in  the  design  of 
the  rear-end  tank  protection  device  and 
flexibility  in  positioning  this  device  in  a 
manner  where  it  will  offer  the  best 
protection  to  the  tank  and  any  piping  or 
fitting.  Accordingly,  in  addition  to 
clarifying  the  requirements  for  the 
device,  we  have  provided  a  range  of 
alternative  locations  for  the  rear-end 
tank  protection  device. 

The  36-month  compliance  period 
being  granted  in  this  final  rule  applies 
only  to  those  units  that  are  operated  in 
"double"  combinations.  However,  a 
cargo  tank  truck,  without  a  cargo  tank 
full  trailer  attached,  may  be  taken  to  a 
repair  facility  to  be  equipped  with  the 
required  rear  bumper  or  lank  protection 
device.  Any  other  operation  of  the  cargo 
tank  truck  without  a  rear  bumper  or 
rear-end  tank  protection  device  remains 
a  violation  of  the  HMR  and  subject  to 
enforcement  actions.  We  also  are 
limiting  the  provision  to  cargo  tank 
trucks  used  to  transport  gasoline  and 
other  petroleum  distillates.  We  received 
no  request  from  industry  representatives 
to  extend  the  provision  to  include  other 
kinds  of  hazardous  materials. 

III.  Administrative  Notices 

Executive  Oixler  12291 

RSP.A  has  determined  that  this  final 
rule  (1)  is  not  "major"  under  Executive 
Order  12291:  (2)  is  not  "significant" 
under  DOTs  regulatory  policies  and 
procedures  (44  FR  11034):  and  (3)  does 
not  require  an  environmental  impact 
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statement  under  the  National 
Environmental  Policy  Act  (40  U.S.C 
4321  et  seg.  ).  A  regulatory  evaluation  is 
available  for  review,  in  the  docket 

Impact  on  Small  Businesses 

Commenters  estimated  that  this 
regulation  will  effect  no  more  than  350fl 
vehicles,  af  costs  ranging  from  S400  to 
S1800  per  vehicle.  Based  on  these 
estimates,  I  certify  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smdU 
entities  under  the  cntena  of  the 
Res-ulatory  Flexibility  Act, 

Executive  Order  12612 

I  have  reviewed  this  regulation  in 
accordance  with  Executive  Order  12812 
("Federalism")  and  have  determined  it 
has  no  substantial  direct  effects  on  the 
States,  on  the  Federal-State  relationship 
or  the  distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  regijlation 
contains  no  policies  that  have 
Federalism  implications,  as  defined  \n 
Executive  Order  12612,  and  therefore  no 
Federalism  Assessm.ent  has  been 
prepared. 

List  of  Subjects 

49CFR  Pari  173 

Hazardous  matenals  traiispor^dtion, 
Motor  vehicles,  Packagins  and 
containers. 

49CFRPart  173 

Hazardous  materials  tran.sportation. 
Packaging  and  containers 

In  consideration  of  the  foregoing. 
Parts  173  and  178  are  am^Ended  as 
follows: 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1  The  authonty  citation  fur  Par'  l"! 
continues  to  read  as  follows 

Authorin-  49  .App  L'  S  C,  IWM   IWM  '.HO.i, 
1306,  1807, "l908-  4y  CFK  Psrt  \.  uni^?s 
otherwise  nolfci 

2.  In  5  173.33.  paragraph  (dji;2j  is 
added  to  read  as  follows: 

§  173.33    QualiflcatiOfV  maint«nanc«  and 
us*  o1  cargo  tanks. 

(a)  •  •   • 

(2)  Notwithstanding  the  requirements 
in  paragraph  (b)  of  this  section,  the 
requirement  in  {  178.340-8  of  this 
chapter  for  a  rear  bumper  or  rear-end 
tank  protection  device  on  MC-300,  MC- 
301,  MC-302,  MC-305,  and  MC-306 
cargo  tanks  does  not  apply  to  a  cargo 


tank  track  (power  un;!)  until  July  1,  1992. 
if  the  cargo  tank  truck  — 

(ij  WtiS  maiv.i':i'-t:jrv(i  iit't'ore  July  1, 
1989; 

(ii)  Is  used  to  transport  gasoline  or 
any  other  petroleum  distillate  product: 
ar,.i 

(m)  Is  operated  in  combination  with  a 
cargo  tank  full  trailer.  However,  an 
empty  ca-go  tank  truck,  without  a  cargo 
tank  full  trailer  attached,  may  be 
operated  without  the  required  rear 
bumper  or  rear-end  lank  protection 
device  on  a  one-time  basis  while  betn^? 
transported  to  a  repair  fdcilit>  for 
ins'allatifn  of  a  rear  bumper  or  rear-end 
pr"tf":l!(in  '\t-\  :'.:p 


PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

3  The  duihonty  iWAU^n  ^or  i'art  178 
contm^ies  to  rt-ad  :is  follows: 

Authonty   !«  App.  U.S.C.  1W)3  IB04,  1805. 
Hi'R,  44  t'FR  1  1,1,  unless  otherwise  ncled. 

4  In  §  rd.34r^-^.  paragraph  (b)  is 
revised  to  read  as  follows: 

9  17B.340-«    Accidant  damage  pfotecUon. 

(b)  Rear-fxi  f'nntection.  F.ach  cargo 
!ank  shall  be  provided  with  a  rear 
accident  damage  protection  device  to 
protect  the  tank  and  piping  in  the  event 
of  a  rear-end  collision  and  reduce  the 
likelihood  of  damage  which  could  result 
in  the  loss  of  lading.  The  rear-end 
protection  device  must  be  in  the  form  of 
a  r^ar  bumper  or  rear-end  tank 
protection  device  meeting  the  following: 

(1)  Rear  bumper,  (i)  The  bumper  shall 
be  located  at  least  6  inches  to  the  rear  of 
any  vehicle  component  used  for  loading 
or  unloading  or  that  may  contain  lading 
while  the  vehicle  is  in  transit. 

(ii)  The  dimensions  of  the  bumper 
shall  conform  to  S  393.86  of  this  title. 

(iii)  The  structure  of  the  bumper  sh.^l! 
be  designed  to  withstand,  without 
leakage  of  lading,  the  impact  of  the 
vehicle  with  rated  payloa:i,  at  a 
deceleration  of  2  *'g"  usir,«  a  safety 
factor  of  two  based  on  the  ultimate 
strengthof  the  bumper  material.  Such 
impact  shall  be  considered  umfornily 
distnbuted  and  applied  honzontally 
(parallel  to  the  ground)  from  any 
direction  at  an  angle  not  exceeding  30 
degrees  to  the  lonRitudindl  axis  of  the 
vehicle. 

(2)  Rear-end  tank  prr;fHi  :,(;;;  dfv:(:e 
fNothins  m  this  paragraph  shall  be 
constnied  to  relieve  a  manufacturer  of 
re^ponsi'jili'v  f.-ir  cnmpiying  with  the 
ri:qu:ren>-nts  '.if  I  ,J93.8tJ  of  this  title.) 


(i)  The  inboard  surface  of  the  rear-end 
tank  protection  device  shall  be  located 
at  least  6  inches  to  the  rear  of  any 
vehicle  component  used  for  loading  or 
unloading  or  that  may  contain  lading 
while  the  vehicle  is  in  transit,  in  order  to 
prevent  the  device  from  applying  force 
upon  the  cargo  tank  or  tank  components 
in  the  event  of  an  accident. 

(ii)  The  dimensions  of  the  rear-end 
tank  protection  device  shall  conform  to 
the  following: 

(A)  The  bottom  surface  of  the  rear-end 
protection  device  must  be  at  least  4 
inches  below  the  lower  surface  of  any 
valve,  fitting,  or  piping  at  the  rear  of  the 
tank  and  not  more  than  60  inches  from 
the  ground  with  the  vehicle  empty. 

(B)  The  maximum  width  of  a  notch. 
indentation,  or  separation  between 
sections  of  a  rear-end  tank  protection 
device  may  not  exceed  24  inches.  A 
notched,  indented,  or  separated  rear-end 
protection  device  may  be  used  only 
when  the  piping  at  the  rear  of  the  tank  is 
equipped  with  a  sacrificial  device 
outboard  of  a  shutoff  valve.  (A 
sacrificial  device  is  an  element,  such  as 
a  shear  section,  designed  to  fail  under 
load  in  order  to  prevent  damage  to  any 
lading  retention  part  or  device.  The 
device  must  break  under  strain  at  no 
more  than  70  percent  of  the  strength  of 
the  weakest  piping  element  between  the 
tank  and  the  sacrificial  device. 
Operation  of  the  sacrificial  device  must 
leave  the  remaining  piping  and  its 
attachment  to  the  tank  intact  and 
capable  of  retaining  lading.) 

IC]  The  widest  part  of  the  motor 
vehicle  at  the  rear  may  not  extend  more 
than  18  inches  beyond  the  outermost 
ends  of  the  device  or  (if  separated) 
devices  on  either  side  of  the  vehicle. 

(iii)  The  structure  of  the  rear-end  tank 
protection  device  and  its  attachment  to 
the  vehicle  must  be  designed  to 
withstand,  without  leakage  of  lading,  the 
impact  of  the  cargo  tank  motor  vehicle 
at  rated  payload.  at  a  deceleration  of  2 
■  g"  using  a  safety  factor  of  two  based  on 
the  ultimate  strength  of  the  materials 
used.  Such  impact  shall  be  considered 
uniformly  distnbuted  and  applied 
horizontally  (parallel  to  th-j  ground) 
from  any  direction  at  an  angle  not  to 
exceed  30  degrees  to  the  longitudinal 
axis  of  the  vehicle. 
•         •         •         »         • 

Issued  in  Washington,  DC,  on  April  21, 
1<»89.  under  the  authonty  delegated  m  49  Cra 
Parti. 

Travis  P.  Dungan, 

Administrator,  Hesearth  and  Special 
Programs  Adnvnistration. 
(FR  Dec  89-10439  Filed  5-1-89.  8  45  am) 
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DEPARTIIENT  OF  TRANSPORTATION 

Federal  Avtatloo  Adminlatration 

14CFRPart25 

[Oocktt  Ma  2SW0  ;  NobC«  Na  89-11 1 

R1N  2120-AC87 

Instaitatlon  of  Cra•^wort^y  Fuselage 
Fuel  Tinka  and  Fuel  Line* 

AQCNCY:  Federal  Aviation 
Adnunistration  (FAA),  DOT, 

ACTKHC  Advance  notice  of  proposed 
rulemaking  [ANPRM]. 


tUMMAHY:  This  preliminary  action  is  to 
detennine  the  feasibility  of  installing,  in 
all  air  carrier  aircraft,  crashworthy 
fuselage  fuel  tanks  and  fuselage  fuel 
lines  which  are  rupture  resistant  and 
which  disconnect  and  seal  in  the  event 
of  an  accident  The  FAA  is  issuing  this 
advance  nohce  pursuant  to  Section  9(a) 
of  the  Aviation  Safety  Research  Act  cf 
198a  This  notice  solicits  public 
participation  in  identifying  and  selecting 
a  regulatory  course  of  action  by  inviting 
Interested  persons  to  submit  specific 
conunents  and  arguments  concerning 
the  proposed  regulatory  action. 
OATM:  Comments  must  be  received  on 
or  before  October  30. 1989. 
AOORISS:  Ck)mment8  on  this  proposal 
may  be  mailed  In  duplicate  to;  Federal 
Aviation  Administratioa  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(ACX>204).  Docket  No.2S890  ,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  delivered  in 
duplicate  to:  Room  915G,  800 
Independence  Avenue  SW..  Washington 
DC  CommenU  must  be  marked:  Docket 
No.  25890,  Comments  may  be  Inspected 
in  Room  915G  on  weekdays,  except 
Federal  holidays,  between.  8:30  a.m.  and 
5:00  p.m.  In  addition,  the  FAA  is 
maintaining  an  Information  docket  of 
comments  in  the  Office  of  the  Regional 
Counsel  (ANM-7].  Federal  Aviation 
Administration.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
88966.  SeatUe.  Washington  98188. 
Comments  In  the  information  docket 
may  be  inspected  in  the  Office  of  the 
Regional  Counsel  weekdays,  except 
Federal  hoUdays,  between  7;30  a.m.  and 
4:30  p.m. 

ron  FURTHea  IHFOaMATION  COMTACT 
Mr.  [ames  Walker,  Airframe  and 
Propulsion  Branch  (ANM-11 2). 
Transport  Airplane  Directcrate.  Aircrdft 
Certification  S«;r\':ce,  FAA.  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168;  telephone  (206)  431- 
2118. 


SUPPLEMENT ARY  INF0RIIAT10M: 
Commeats  Invited 

This  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  is  bemg  issued 
und.  r  the  FA.A  s  policy  for  early  public 
participation  m  rulemaking  proceedings 
An  ANPRM  is  issued  when  it  is  found 
that  reasonable  outside  inquiry  is 
needed  to  ideniify  and  select  a  tentative 
or  alternative  course  of  action,  or  where 
It  would  be  helpful  to  mvite  public 
partic:patian  in  identifying  and  selecting 
a  course  of  ac'ion. 

Interested  persons  are  invited  to 
participate  in  these  preliminary 
rj.lemakini<  procedures  by  submitting 
wTU'en  data,  views,  or  arsuments. 
Cc'ir.ir^'nters  should  ident.fy  the 
regulatory  docket  or  notice  number  and 
submit  comments  in  duplicate  to  the 
Rules  Docket  address  atx)ve  All 
comrr.ents  received  on  or  before  the 
closing  date  for  com.ments  will  be 
considered  by  the  Administrator  before 
taking  ^drther  rulemaking  action. 
Comments  are  invited  relatmg  to  the 
envinjnmental,  energ>',  or  economic 
impact  that  might  result  from  adopting 
these  proposals.  All  comments 
submitted  will  be  available  in  die  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  action  will  be  filed  in  the 
docket  If  it  is  determined  to  be  in  the 
public  interest  to  proceed  with 
rulemaking  after  considering  the 
available  data  and  comments  received 
In  response  to  ihia  notice,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  will  be 
Issued  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  In  response  to  this  notice 
must  submit  with  those  conunents  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  25890  ."  The 
postcard  will  be  dated,  time  stamped. 
and  returned  to  the  commenter. 

AvaUabiUty  of  ANPRM 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-430.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591,  or  by  calling 
(202)  267-34»4.  Communications  must 
identify  the  notice  number  of  this 
A.VPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
ANPRMs  or  NTRMs  should  also  request 
a  copy  of  Advisory  Circular  No.  11-2A. 
Notu;e  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 


Background 

Improving  the  probability  that 
occupants  can  safely  evacuate  an 
airplane  following  a  survivable  accident 
has  been  a  continuing  goal  of  th.e  FAA. 
The  probability  that  occupants  can 
safely  evacuate  the  airplane  is  governed 
primarily  by  two  considerations.  The 
first  consideration  is  the  time  interval 
from  the  time  the  airplane  comes  to  rest 
until  a  fire  or  explosion  within  the  cabin 
makes  survival  virtually  impossible.  The 
second  is  the  rapidity  with  which 
occupants  can  egress.  The  FAA  recently 
adopted  new  standards  for  the 
nammability  of  seat  cushions 
(Amendments  25-59.  29-23  and  121-184, 
49  FR  43188;  October  23, 1984)  and  other 
large-surface  interior  components,  ouch 
as  sidewells  and  ceilings  (Amendments 
25-61  and  121-189,  51  FR  28206;  luly  21. 
1986).  These  new  standards  will  provide 
occupants  more  time  in  which  to  egress 
by  delaying  the  spread  of  fire  through 
the  cabin.  Amendments  2&-58  and  121- 
183  (49  FR  43182;  October  26. 1984)  were 
also  adopted  to  require  floor  proximity 
emergency  escape  path  markings  which 
enable  occupants  to  evacuate  the 
airplane  more  rapidly.  Other  new 
standards  are  also  being  developed  to 
enhance  the  safe  evacuation  of 
occupants. 

Because  a  typical  post-crash  fire 
ori^nates  with  rupture  of  the  fuel  tanks 
and  subsequent  ignition  of  large 
quantities  of  spilled  fuel,  the  FAA  has 
also  considered  means  to  improve  the 
probabihty  of  safe  evacuation  by 
eliminating  or  reducing  the  spillage  and 
Ignition  of  fiieL  In  1964.  the  FAA 
considered  adopting  standards  for 
crash-resistant  fuel  tanks,  self-closing 
breakaway  fuel  line  fittings,  and  engine 
ignition  suppression  systems  for 
transport  category  airplanes.  It  was 
found,  however,  that  insufficient 
technical  information  existed  at  that 
time  to  provide  a  basis  for  developing 
regulatory  standards.  Subsequently,  the 
FAA  considered  other  means  to  niitig.Tte 
the  post-crash  fire  and  explosion 
hazard,  such  as  fuel  tank  inerting  and 
suppression  systems.  In  response  to  a 
recommendation  made  in  1971  by  the 
National  Transportation  Safety  Board 
(NTSB)  and  a  subsequent  petition  for 
rulemaking  made  in  1972  by  the 
Aviation  Consumer  Action  Project 
(ACAP).  the  FAA  issued  Notice  74-16 
(39  FR  12260;  April  4. 1974)  proposing  to 
require  the  installation  of  means  to 
prevent  fuel  system  explosion.  As  a 
result  of  the  comments  made  in 
response  to  Notice  74-16.  the  FAA 
determined  that  such  means  would  have 
little  or  no  effect  in  reducing  post-crash 


fire  and  explosion  hazards  when  fuel  is 
spilled  from  damaged  tanks.  It  was  also 
concluded  in  a  1977  public  hearing  that 
crash-resistant  wing-mounted  fuel  tanks 
would  not  be  effective  in  view  of  the 
wing  damage  and  separations  that  had 
occurred  in  several  impact-survivable 
accidents.  As  a  result  of  the  information 
gained  from  the  public  hearing,  the  FAA 
withdrew  Notice  74-16  In  1978  and 
esUblished  the  Special  Aviation  Fire 
and  Explosion  Reduction  (SAFER) 
Advisory  Committee  to  evaluate 
possible  means  to  improve  survivability 
in  the  post-crash  event 

The  SAFER  Committee  assessed 
various  schemes  for  reducing  post-crash 
fire  hazards,  including  the  use  of 
breakaway  fittings.  As  a  result  of  their 
recommendations,  rulemaking 
concerning  new  standards  for  transport 
category  airplanes  concerning  fuel  tank 
vent  protection,  shutoff  of  the  engine 
fuel  8UR)ly  at  the  fuel  tank  in  the  event 
of  a  crash  landing,  and  upgraded 
emergency  landing  design  requirements 
is  in  process.  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM]  84-17 
(49  FR  38078;  September  26. 1984)  was 
issued  to  obtain  additional  information 
in  those  areas.  The  FAA  currenUy  is 
considering  issuing  an  NPRM  on  this 
matter. 

In  separate  rulemaking,  the  FAA 
proposed  to  require  strengthened  fuel 
tank  access  panels  on  transport 
category  airplanes  to  preclude  loss  of 
fuel  (Notice  88-10;  53  FR  18256;  May  23. 
1988).  A  final  rule  based  on  Notice  88-10 
will  be  considered. 

The  use  of  anti-misting  fuels  appeared 
promising  at  first  as  a  means  of  reducing 
the  possibility  of  post-crash  fire. 
Research  and  development  tests  have 
since  shown  that  such  fuels  are 
ineffective  in  reducing  the  threat  of  fire 
and  explosion  and  are  impractical  for 
use  in  air  carrier  operations.  Unless 
there  are  future  developments  in  such 
fuels  which  would  make  them  effective 
and  practical,  the  FAA  would  not 
propose  any  rulemaking  in  that  regard. 

Although  crashworthy  fuel  tanks  were 
not  considered  effective  with  respect  to 
the  wing  fuel  tanks  of  transport  category 
airplanes,  the  FAA  is  conducting  a 
research  and  development  program  with 
fuselage-mounted  fuel  tanks  to  evaluate 
possible  fuel  containment  design  criteria 
and  to  determine  whether  new  or 
revised  design  standards  are  necessary. 

In  regard  to  general  aviation 
airplanes,  the  FAA  completed  a 
research  and  development  program  in 
1978.  In  that  program,  full-scale  tests 
were  completed  with  twin-engine 
airplanes  equipped  with  crash-resistant 
bladder  cells  in  the  wing  fuel  tanks  and 
breakaway  fittings  on  the  filler  and  vent 


fittings.  Those  tests  demonstrated  that 
crash-resistant  fuel  cells  and  breakaway 
fittings  could  reduce  post  crash  fires  in 
such  airplanes.  As  a  result  of  this  testing 
and  NTSB  recommendations,  the  FAA  is 
proposing  to  require  these  design 
featiires  for  small  airplanes,  including 
conunuter  category  airplanes.  In  that 
regard,  the  FAA  currentiy  is  considennj? 
issuing  an  NPRM  on  tiiis  matter 

The  success  of  crash-resistant  fuel 
systems  in  rotorcraft  operated  by  the 
U.S.  Army  has  prompted  the  FAA  to 
review  and  consider  similar 
installations  for  civil  rotorcraft.  As  a 
result  an  NPRM  will  be  considered  in 
which  new  standards  for  improved 
crash-resistance  of  the  fuel  systems  in 
civil  rotorcraft  will  be  proposed. 

In  regard  to  possible  further  action, 
the  FAA  has  recenUy  completed  a  study 
pertaining  to  aircraft  designs  and 
equipment  which  would  further 
minimize  the  incidence  of  post-crash 
fires  or  explosions.  The  results  of  that 
study  will  be  contained  in  a  report 
which  will  describe  the  feasibdity  of 
possible  improvements  for  transport 
category  airplanes,  general  aviation 
airplanes  and  rotorcraft 

Congress  recenUy  enacted  House 
Resolution  HR  4686,  "Aviation  Safety 
Research  Act  of  1988."  which  was 
signed  by  the  President  on  November  3 
1988  (Pub.  L  100-591).  Section  9(a)  of  the 
Act  requires  the  Administi-ator  of  the 
FAA  to  issue  an  ANPRM  within  90  days 
following  the  date  of  enactinent  to 
determine  the  feasibility  of  installing  m 
all  air  carrier  aircraft  crashworthy 
fuselage  fuel  tanks  and  fuselage  fuel 
lines  which  are  rupture-resistant  and 
which  disconnect  and  seal  in  the  event 
of  an  accident  Such  action  is  intended 
to  ensure  greater  safety  to  passengers  of 
air  carriers  and  to  reduce  the  incidence 
of  post-crash  fires.  In  light  of  ongoing 
rulemaking  for  small  airplanes  and 
rotorcraft,  the  requirement  to  issue  an 
ANPRM  is  considered  to  apply  to 
transport  category  airplanes  and  the 
operators  of  such  airplanes. 

Request  for  Information 

Before  initiating  further  rulemaking, 
the  FAA  must  determine  the  feasibility 
and  the  effectiveness  of  installing 
crashworthy  fuselage  fuel  tanks  m 
b-ansport  category  airplanes  and 
fuselage  fuel  lines  in  such  airplanes 
which  are  rupture  resistant  and  which 
disconnect  and  seal  in  the  event  of  an 
accident.  The  FAA  therefore  requests 
comments  in  that  regard  from  the  public, 
includixig  the  aviation  industry,  airplane 
manufachirers  fboth  domestic  and 
foreign)  and  any  other  interested 
persons.  This  information  may  include 
technical  and  economic  data  and 
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information,  arguments  pro  or  con 
concemmg  the  need  for  new  standards. 
and  any  other  information  deemed 

pertinent. 

The  modem  commercial  transport 
category  airplane  requires  maximum 
.safety;  however  new  protective  features 
mast  be  lustified  by  an  increased  level 
of  safety  with  a  minimum  of  added 
complexity,  weight  and  operational 
constraints  Estimates  of  probable  costs 
and  benefits  derived  from  installing 
cra.shworthy  fuel  tanks  and  fuel  lines 
are  important  and  are  necessary  for 
initiation  of  any  further  rulemaking 
ectirins. 

The  FAA  is  particularly  interested  in 
comments  rr^gardins  the  following 
specific  questions: 

1  What  cnteria  should  be  developed 
and  used  to  define  a  crash-resistant  fuel 
system  (tanks  and  fuel  lines)? 

2  As  has  been  suggested,  would  the 
cnlene  of  Military  Specification  MIL-T- 
274223  Tank,  Crash-resistant  Aircraft 
dated  February  24, 197a  including 
Amendment  1,  dated  April  13. 1971. 
Type  II,  non-self-sealing.  Class  A 
flexible  cell  constiTiction,  be  a  suitable 
standard? 

3  Is  it  feasible,  both  from 
technological  and  economical 
standpoints,  to  design  and  install  crash- 
resistant  fuel  systems? 

4  Would  such  systems  be  effective  in 
preventing  or  reducing  post-crash  fires? 

5  Are  there  any  possible  hazardous 
side  effects  which  might  result  from  the 
installation  of  such  systems? 

6  In  regard  to  apphcability,  what 
should  be  the  scope  of  the  new 
standards,  for  example: 

a  .^n  amendment  to  Part  25  which 
would  apply  only  to  ti^nsport  category 
airplanes  for  which  an  application  for 
type  certificate  is  made  after  the 
effective  date  of  the  amendment 

b.  Amendments  to  Parts  121  and  135. 
which  would  require  all  airplanes 
manufactured  after  a  specified  date  to 
meet  the  new  standards  regardless  of 
the  date  of  application  for  type 
certificate  if  they  are  operated  under  the 
provisions  of  the  latter  Parts  by  air 
earner,  air  taxi  or  commercial  operators; 

c.  Amendments  to  Parts  121  and  135 
which  would  require  existing  airplanes 
to  be  modified  to  meet  the  new 
standards,  if  they  are  operated  by  air 
earner,  air  taxi,  or  commercial  operators 
regardless  of  the  date  of  application  for 
type  certificate  or  the  dale  of 
manufacture;  or 

d  All  of  the  above? 

7  Is  there  a  minimum  tank  volume 
below  which  the  standards  need  not 
apply? 
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8.  In  regard  to  tank  locatioa  shoold 
lam" 

I  tiinl 


the  standards  apply  only  to  fuselage- 

■nlu.  or  ihoold  thev  apply 


g.  Maintenance  and  routine 
replacement  of  components  in  service; 
and 


meaningful  regulatory  evaluation  at  this 
time. 
The  additional  information  which  the 
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a.  In  ragud  to  tank  location,  ihoold 
the  ttandarda  apply  only  to  fuaela^ 
mounted  foal  tanks,  or  shoold  they  apply 
to  tanks  located  in  other  areas,  such  as 
the  vertical  fin  or  stabilizer,  as  well? 

9.  In  resard  to  the  scope  of  airplane 
appUcabl^ty.  should  any  airplanes  be 
sxdnded  due  to  their  age.  size,  or  other 
conaideratlonsT 

la  How  many  labor  hours  would  be 
nquiied  to  Install  such  tanks  and  lines, 
and  what  la  the  typical  labor  rate? 

11.  What  are  the  weight  penaltiea,  if 
any,  which  might  result  from  compliance 
with  new  foal  system  standards? 

12.  Are  tank  and  line  components 
which  would  comply  with  such  new 
standards  available,  or  will  they  be 
available  on  a  timely  basis? 

13.  What  would  be  the  expected 
•arvioe  life  of  the  various  components  of 
crashworthy  fuel  tanks  and  fuel  lines? 

14.  What  would  be  the  earliest  date  by 
which  airplanes  tn  service  could  be 
modified  to  comply  with  such  fuel 
system  standaros? 

15.  What  are  the  cost  estimates 
relative  to: 

a.  The  design,  manufacture  and 
taistallation  ofwash-resistant  fuel  tanks 
and  fuel  lines  with  frangible  or 
breakaway  couplings  and  fittings  for 
future  aii^ane  designs 

b.  The  design,  manufacture  and 
installation  of  such  tanks  and  bnes  !n 
other  newly  manufactured  airplanes; 

c  The  design,  manufacture  and 
instaUatioo  of  such  tanks  and  lines  in 
airplanes  which  are  already 
manufactured  and  in  service; 

d.  Lost  revenue,  if  any.  while 
airplane*  are  being  modified  to  meet 
new  standards; 

a.  Any  reduction  in  aircraft  range  due 
to  the  installatioa  of  crashworthy  fuel 
tanks; 

f.  AJiy  weight  penalties  resultii^  from 
the  instaUatioo  of  such  tanks  and  lines; 


g.  Maintenance  and  routine 
replacement  of  components  in  service; 

and 

h.  The  total  annual  cost  of  compliance 
with  such  standards? 

18.  What  are  the  potential  benefits 
which  might  be  realized  due  to  the 
inataflation  of  such  tanks  and  lines? 

17.  Are  there  possible  alternate  means 
to  achieve  the  objectives  of  installing 
such  tanks  and  lines  which  might  be  less 
costly? 

Ragulatory  Evahiatioo 

An  Important  consideration  in  the 
PAA  regulatory  process  is  the 

examination  of  the  benefits  and  costs  of 
rulemaking  action.  Agencies  of  the 
Federal  government  are  required  by 
Executive  Order  12281  to  adopt  only 
those  reoolatory  programs  to  which  the 
potentiaul  benefits  to  society  outweigh 
the  potential  costs  to  society. 

The  objective  of  thU  ANPRM  is  to 
determine  the  feasibility  of  tnstalitng  tai 
aU  air  carrier  aircraft  crashworthy 
fuselage  fuel  tanks  and  fuselage  fuel 
lines  which  are  rupture  resistant  and 
which  diaconnect  and  seal  in  the  event 
of  an  accident  No  specific  standards  or 
mediods  of  meeting  those  very  general 
goals  have  been  identified  or  proposed 
at  this  time. 

Lf  it  Is  determined  that  existing  fuel 
tanks  and  fuel  line  technology  can  be 
utilized  to  produce  a  significant  increase 
In  passenger  safety,  the  cost  of  meeting 
those  general  goals  would  be  relatively 
low.  On  the  other  hand,  it  may  be 
detennlned  that  it  is  Impossible  to 
design  fuel  tanks  and  fuel  line  fittings 
which  would  produce  a  significant 
increase  in  passenger  safety  with  the 
large  volumes  of  fuel  required  for 
transport  category  airplanes.  Because  of 
this  current  uncertainty  as  to  the 
feasibibty  of  regulatory  action.  It  is 
impossible  for  the  FAA  to  prepare  a 


meaningful  regulatory  evaluation  at  this 
time. 

The  additional  Information  which  the 
FAA  would  need  to  prepare  a  regulatory 
evahiatton  fm  any  specific  standards  Is 
reflected  in  the  questions  posed  above 
under  the  heading  "Request  for 
Information."  Any  further  action  which 
Is  based  on  information  received  In 
response  to  this  ANPRM.  and  which 
contains  specific  proposed  action,  will, 
of  course,  be  accompanied  by  a 
thorough  regulatory  evaluation. 

Cooclusion 

This  ANPRM  seeks  Information  fiom 
interested  persons,  including 
manufacturers  and  users  of  transport 
category  airplanes  and  components,  the 
general  pubhc.  both  foreign  and 
domestic,  and  foreign  airworthiness 
authorities  in  determkdng  the  feasibility 
for  in»taHing  a  cTash-reslstant  fuel 
system  and  new  airworthiness 
standards.  Preliminary  evaluation 
indicates  that  this  document  is 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  2d,  1979).  Information  is  being 
requested  and  no  economic  or 
regulatory  Impact  is  imposed  on  any 
person  by  this  action.  A  full  regulatory 
evaluation  wHl  be  prepared  if  further 
rulemaking  is  warranted  based  on 
comments  recmved  as  a  result  of  this 
notice. 

List  of  Subiects  hi  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Issued  in  WasUngton.  DC.  on  April  28, 
1989. 

M.C  Beard. 

Director.  Aircraft  Certifi'caUoa  Service. 
[PR  Doc  8e-10W7  FOed  4-27-89;  2:17  pm] 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTEFIOR 

MINERAl^  MANAGEMENT  SERVICE 

Proposed  1991  Lease  Sales  in  the 

Gulf  of  Mexico  OCS  Region 

Call  for  Information  and  Nominations 

and 

Notic«  of  Intent  to  Prepare  an  Environmental  Inpact  Statement 

CALL  FCP  INFORMATION  AND  NOMINATIONS 


The  purpose  of  the  Call  is  to  gather  infomation  with  regard  to 
Outer  Continental  Shelf  (OCS)  Lease  Sale  131  in  the  Central  Gulf 
of  Mexico  (CGOM) ,  tentatively  scheduled  for  March  1991;  OCS  Lease 
Sale  135  in  the  Western  Gulf  of  Mexico  (WGOM) ,  tentatively 
scheduled  for  August  1991;  and  OCS  Lease  Sale  137  in  the  Eastern 
Gulf  of  Mexico  (EGCM),  tentatively  scheduled  for  Novenber  1991. 

Information  and  nop;nations  on  leasing,  exploration,  and 
development  and  production  within  the  three  sale  areas  are  sought 
from  all  interested  parties.   This  initial  information-gathering 
step  is  important  for  ensuring  that  all  interests  and  concerns 
are  communicated  to  the  Department  of  the  Interior  for  future 
decisions  in  the  leasing  process  pursuant  to  the  OCS  Lands  Act 
(43  U.S.C.  1331-1356)  and  regulations  (30  CFR  256).   This  Call 
does  not  indicate  a  ■  reliininary  decision  to  lease  in  the  areas 
described  below. 


Description  of  Ar e j 

IS  Call  covers  the  entire  Gulf  of  Mexico 
82"  W.  longitude  on  the  east  and 
ongitude  on  the  west  and  extends  from  the 
e  Submerged  Lands  Act  (SLA)  grant  seaward 
itime  boundary  between  the  United  States 
itime  boundary  between  the  United  States 
n  portion  of  the  easterly  boundary  extends 

83"  W.  longitude  to  the  seaward  boundary 
ore  Florida,  excluding  the  area  known  as 
ee  attached  map) .   The  entire  Call  area  is 

Texas,  Louisiana,  Mississippi,  Alabama, 
a  IS  divided  into  three  planning  areas 
the  attached  map. 

The  CGOM  Planning  Area  is  bounded  on  the  east  by  approximately 
88*. W.  longitude.   Its  western  boundary  begins  at  the  offshore 
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boundary  between  Texas  and  Louisiana  and  proceeds  southeasterly 
to  approximately  28"  N,  latitude,  thence  east  to  approximately 
92*  W.  longitude,  thence  south  to  the  provisional  maritime 
boundary  with  Mexico  which  constitutes  the  southern  boundary  cf 
the  area.   The  northern  part  of  the  area  is  bounded  by  seaward 
boundary  of  the  SLA  grant  offshore  Louisiana,  Mississippi,  and 
Alabama . 

The  WGOM  Planning  Area  is  bounded  on  the  west  and  north  by  the 
seaward  boundary  of  the  SLA  grant  offshore  Texas  and  on  the  east 
by  the  CGOM  Planning  Area.   The  area  extends  south  to  the 
provisional  maritime  boundary  with  Mexico.   The  entire  area  is 
offshore  Texas  and  in  deeper  water,  offshore  Louisiana.   The  area 
available  for  nominations  and  comments  at  this  time  excludes  two 
Flower  Garden  blocks  deferred  in  the  current  5-year  leasing 
program. 

The  EGOM  Planning  Area  is  bounded  on  the  east  and  ncrth  by  the 
seaward  boundary  of  the  SLA  grant  offshore  Alabama  and  Florida 
and  on  the  west  by  the  CGOM  Planning  Area.   The  area  extends 
south  from  approximately  87-45'  W.  longitude  to  approximately 
29'  N.  latitude,  thence  west  to  approximately  S7'54'  W. 
longitude,  thence  south  to  the  U.S. -Cuba  maritime  boundary, 
thence  southeasterly  following  the  maritime  boundary  to 
approximately  83°  W.  longitude,  thence  north  to  the  seaward 
boundary  of  the  SLA  grant  offshore  Florida.   The  area  has 
existing  deferrals  identified  in  the  5-year  leasing  program. 
The  area  south  of  26'  N.  latitude  and  east  of  86"  w.  longitude  is 
also  deferred. 

A  large-scale  Call  map  depicting  each  area  on  a  block-by-block 
basis  is  available  without  charge  from: 

Minerals  Management  Service 

Public  Information  Unit 

1201  Elmwood  Park  Boulevard  ; 

New  Orleans,  Louisiana  70123-2394 

(504)  736-2519 

Areas  Deferred  from  this  Call 

In  the  High  Island  Area,  East  Addition,  South  Extension,  dated 
October,  19,  1981  (Flower  Gardens),  Block  A-375  and  Block  A-358 
(WGOM);  the  area  approximately  20-30  miles  seaward  of  the  western 
coastline  of  Florida,  extending  from  the  Apa lachicola/Cape  San 
Bias  area  on  the  north  to  26*  W.  longitude  (EGOM);  23  blocks  in 
the  Florida  Middle  Ground  Area  (EGOM) ;  and  the  area  south  of 
26*  N.  latitude  and  east  of  86'  W.  longitude  are  deferred  from 
this  Call.   The  attached  map  delineates  these  deterred  areas. 

Instructions  on  Call 

Indications  of  Interest  and  cornents  must  be  received  no  later 
than  45  days  following  publication  of  this  document  in  the 
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Fg<Agra]i  Register  in  envelopes  lafceleJ  "Ncir.  mat  ions  for  Proposed 
1991  Lease  Sales  in  the  Gulf  of  Mexico"  or  "Comments  on  the  Call 
for  Information  and  Nominations  for  Proposed  1991  Lease  Sales  in 
the  Gulf  of  Mexico." 

The  standard  Call  for  Inforraation  Map  and  indications  of  interest 
and/or  comments  must  be  submitted  to  the  Regional  Supervisor, 
Leasing  and  Environment,  Gulf  of  Mexico  OCS  Reqion,  at  the 
address  stated  above  under  "Description  of  Area." 

A  standard  Call  for  Infomation  Map  specific  to  tnis  event 
delineates  the  Call  area  and  shows  the  area  identified  by  the 
Minerals  Management  Service  (KM?)  as  having  potential  for  the 
discovery  of  accumulation*  of  oil  and  gas.   Respondents  are 
requested  to  indicate  interest  in  and  con:nent  on  any  or  all  of 
the  Federal  acreage  within  the  boundaries  of  the  Call  area  that 
they  wish  to  have  included  in  proposed  OCS  Lease  Sales  ni,  135, 
and  137. 

Although  Individual  indications  of  interest  are  considered  to  be 
privileged  and  proprietary  information,  the  names  of  persons  or 
entities  indicating  interest  or  subr.itting  ccirrents  will  te  of 
public  record.   Those  indicating  such  interest  are  required  to  do 
SO  on  the  standard  Call  for  Information  Map.   Interest  should  be 
shown  by  outlining  the  areas  of  interest  along  block  lines. 
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Comments  are  sought  from  all  interes 
geological,  environnental ,  bioloqica 
socioeconomic  conditions  or  conflict 
might  bear  upon  the  potential  leasin 
particular  areas.  Coirinients  are  a. so 
between  future  OCS  oil  and  gas  activ 
the  proposed  sales  a.id  State  Coastal 
If  possible,  these  comments  should  i 
of  concern,  the  nature  of  the  confli 
the  MMS  could  take  to  avoid  or  nitig 
Comments  may  either  be  in  terns  of  b 
particular  blocks  of  concern.   Those 
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requested  to  list  block  numbers  or  outline  the  subject  area  on 
the  standard  Call  for  Information  Map. 

U?g  Pf  InCorp.ation  from  Call 

Information  submitted  in  response  to  this  Call  will  be  used  for 
several  purposes.   First,  responses  will  be  used  to  identify  the 
areas  of  potential  for  oil  and  gas  development.   Second,  comments 
on  possible  environmental  effects  and  potential-use  conflicts 
will  be  used  in  the  analysis  of  environmental  conditions  in  and 
near  the  Call  area.   Together,  these  two  considerations  will 
allow  a  preliminary  determination  of  the  potential  advantages  and 
disadvantages  of  oil  and  gas  exploration  and  development  to  the 
region  and  the  Nation.   Third,  the  comments  collected  will  be 
used  to  initiate  the  scoping  process  for  the  Environmental  Impact 
Statement  (EIS)  and  analyse  alternatives  to  the  proposed  action. 
Fourth,  comments  r,ay  be  used  in  developing  lease  terms  and 
conditions  to  ensure  safe  offshore  operations.   Fifth,  comments 
may  be  used  to  point  out  potential  conflicts  between  offshore  oil 
and  qas  activities  and  a  State  CMP.   The  Notice  of  Intent  to 
Prepare  an  EIS,  which  includes  a  description  of  the  scoping 
process,  is  located  later  in  this  document. 
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1  studies  program  has  been  underway  in 
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ronmental  characterization  of 
bitats,  physical  oceanography,  ocean- 

ecoJoqical  effects  of  oil  and  gas 
isting  of  available  study  reports  and 
copies  can  be  obtained  from  the  Public 
address  stated  under  Description  of 
so  be  ordered,  for  a  fee,  directly  from 
formation  Service  by  calling  (703)  487- 
rtmenr  of  Commerce,  National  Technical 

Port  Royal  Road,  Springfield,  VA  22161. 


In  addition,  a  prcara-,  statjs  report  for  continuing  studies  in 
this  area  can  be  obtained  from  the  Chief,  Environmental  Studies 
Section,  Gulf  of  Mexico  c :s  Region,  at  the  address  stated  under 
Decoription  of  Area,  cr  by  telep.none  at  (504)  736-2896, 

Summary  Reports  and  Indices  and  technical  and  geological  reports 
are  also  available  for  review  at  the  fms  Gulf  of  Mexico  OCS 
Region  {see  address  under  Description  of  Area).   Copies  of  the 
Gulf  of  Mexico  CCS  Regional  Summary  Reports  may  also  be  obtained 
from  the  OCS  Information  Prograr,  Office  of  Offshore  Information 
and  Publications,  Minerals  Management  Service,  381  Eldan  Strsst 
HernJon,  VA.  22070.  ' 

Tentative  Schedule 

Final  delineation  of  the  areas  for  possible  leasing  will  be  made 
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«■:  ^  Iflter  date  only  after  compliance  with  established 

iepflrtme^tal  procedures,  all  requirements  of  the  National 

?-v  inrmer^tal  Policy  Act  of  1969  (42  U.S.C.  4321  et  seq.  )  ,  and 

t.-e  DCS  :,-a-ids  Act,  as  amended. 

T>-.e  follawir^q  is  a  list  of  tentative  milestone  dates  that  will 

r'e'"e'Je  'M«j  sale. 
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Comine"'s  i-je  O"  the  Call 
Jure  ns? 

MOI  C-'maents  Due  'Scopinq) 

■■;-."e  1^89 

Are,i  I  ie-t .  f  icat  ion 
.A '.i g'j St  I  9  8  'I 

rrift  Eis  published 
March  1990 

j^.jb.i,?  Hearir^qs  held 
01  Draft  EI.=; 
Apr:;  1990 

Final  EIS  published 

A'lg'ust  ;99"; 

r-rcposed  w.::tice  of 

^"  a  1  e  a  r  ncurced 

June  1991 


June  1989 

June  1989 

Auqust  1989 

March  1390 

April  1990 

August  1990 

October  1990 


WGOM  Sale  135 

June  1989 
June  1989 

August  1989 
March  1990 

April  1990 
August  1990 

March  1991 


to  prepare  an  EIS  regarding  the  oil  and  gas  leasing  prcpcsals 
known  as  Sale  131  in  the  CGOM,  Sale  135  in  the  WGOM ,  and  Sale  : 
in  the  EGOM,  off  the  States  of  Texas,  Louisiana,  Wississipp;, 
Alabama,  and  Florida.   The  Notice  of  Intent  also  ser/es  tc 
announce  the  scoping  process  that  will  be  followed  for  this  EIS. 
Throughout  the  scoping  process.  Federal,  State,  and  loca; 
governnents  and  other  interested  parties  have  the  opportunity  to 
aid  the  MMS  in  deteraining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 

The  EIS  analysis  will  focus  on  the  potential  envi ronwenta 1 
effects  of  leasing,  exploration,  and  development  of  the  blocks 
included  in  the  area  defined  in  the  Area  Identification  procedure 
as  the  proposed  area  of  the  Federal  action.   Alternatives  to  t>:e 
proposal  which  may  be  considered  include  delay  the  sale,  cancel 
the  sale,  or  modify  the  sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments  and  other  interested 
parties  are  requested  to  send  their  written  ccmnents  on  the  sccpe 
of  the  EIS,  significant  issues  which  should  be  addressed,  a-i 
alternatives  which  should  be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment,  Gulf  of  Mexico  CCS  Feqic-, 
at  the  address  stated  under  "Description  of  Area"  above. 
Comments  should  be  enclosed  in  an  envelope  labeled  "Comments 
the  Notice  of  Intent  to  Prepare  an  EIS  on  the  Proposed  I99i 
Sales  in  the  Gulf  of  Mexico."   Comments  are  due  no  later  tha 
45  days  from  the  publication  of  this  Notice.   Infonr.al  scopi 
meetings  will  be  held,  as  needed,  for  the  purpose  of  obtaini 
additional  comments  and  infcmiation  regarding  the  scope  cf  t 
EIS. 
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Governor's   comperts 
due   on    Proposed 
Notice 
August    19  91 

?:-»:    Kctire   ot 
Pa .e    pur  1  ished 
'  c  t  o  fc  e  r    1  9  9  1 

Sale    Da  t  e 
Noverber     199  1 


December   1990 

January   1991 
March    1991 


May  1991 

July  1991 
August  1991 


Approved : 


^^'Dyn  - 


.^^,.^<<^.- 


1  l...u(  X  %- 


Director,    Minerals  Management  service 
Thomas  Gernhofer 
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I>*pu<.T  Assistant   Secretary   -    Land   and   Minerals   Man-iqerent 

Mi^hiae'  A.  ro'i  ing 
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'-.rs,a"t:  to  the  regulation  (40  CFP  1501.7)  implementing  the 
procedural  provisions  of  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.-,  4  321  et  seq.),  the  MMS  is  announcing  its  intent 
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Department  of  Labor 

Office  of  Workers'  Compensation 
Programs 


20  CFR  Part  10 

Claims  for  Compensation  Under  the 
Federal  Employees   Compensation  Act, 
as  Amended;  Final  Rule 
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DEPAfmiENT  Of  LABOR 

Offtc*  of  Worker*'  Comp«nsatton 
Program* 

20  CFR  Part  10 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation 
Act,  As  Amended 

AQCMCY:  Office  of  Workers 
Compensation  Programs.  Labo: 
ACTION:  Final  rule 


summary:  The  Office  of  WoTkers 
Compensation  Programs  is  co-rectirg 
three  non-substantive  errors  in  its 
reg\ilations  governing  the  adrr.inistra'ion 
of  the  Federal  Employees' 
Compensation  Act  (FTICA),  which 
provides  benefits  to  Federal  employees 
injured  or  killed  in  the  performancp  of 
duty.  These  errors  were  .caused  by 
inadvertence. 

IFTtCnvi  DATl:  May  2.  1989 

KM  PURTHCR  INFOftMATIOM  CONTACT: 

Thomas  M.  Markey,  Director  for  Federn! 
Employees'  Compensation.  Employment 
Standards  Administration.  US 
Department  of  Labor.  Room  S-322S, 
Frances  Perkins  Building.  200 
Constitution  Avenue  .\"VV.,  Washington, 
DC  20210;  Telephone  (202j  523-7552. 
SUPPLfMENTARY  INFORMATION:  The 
Office  of  Workers'  Compensation 
Programs  is  correcting  three  non- 
substantive errors  in  its  regulations 
governing  the  administration  of  the 
Federal  Employees  Compensation  Act 
(FECA).  which  provides  benefits  to 
Federal  employees  injured  or  killed  i.'; 
the  performance  of  duty  These  errors 
which  ail  arose  wnen  revisions  to  the 
regulations  were  published  on  April  1, 
1987.  were  as  fol' jw4  (ij  A  previous 
version  of  J  10.125  wns  inadvertently 
retained  and  is  therefore  being 
eliminated  at  this  time  Most  of  'he 
material  in  this  section  is  found  in 
current  5  10.128,  while  the  remainder  's 
found  in  current  j  10.31 1'c):  (2!  A 
previous  version  of  S  10.126  was 
inadvertently  retained  and  is  therefore 
being  eliminated  at  'his  time.  The 
materia!  in  this  section  is  found  in 
current  S  10.128;  (3)  In  {  10.122,  the 
seventh  sentence  refers  to  Form  C.V  7 
where  m  fact  Form  CA-8  is  the  intended 
reference 


Publication  in  Final 

The  Department  of  l^b-ir  has 
determined,  pursuant  to  5  L'S.C- 
553(biiB),  that  good  cause  exists  for 
waiving  public  crimmer'  tm  these 
amendments  to  the  regulation.  Such 
comment  is  unneressa-y  because  the 
Depar'mt'p.i  h-id  prpv,')i,s:y  announced 
s^s  ^n'pn'.on  'o  ■:'orrec'  the  error? 
ad.!rt-'S»ed  by  this  rule. 

Effective  Date 

The  Departnu'nt  has  determined, 
pursudrr  !.,.,'  5  l"  -S  C   ')53id|>,  i).  that  good 
cause  fxi-i's  fiT  <^d.:iv:g  the  customary 
requifirifn*  'o  d'tUy  the  effective  date 
of  a  final  ru'e  for  30  days  following  its 
publnat!  )n  Wriiver  of  this  requirement 
will  sf'-\t"  "he  p-ihiic  interest  by  allowing 


for  prnn 
noted. 


p'  publication  nf  the  corrections 


Executive  Order  12291 

The  Departmt'n'  h.is  determined  that 
'  ^'d  as  a  "major 


this  rule  is  n<i'  ci.i-^-; 


.»'  Order  12291  on 
^>ei  rfiise  It  18  not 
an  ar.r. ua!  effect  on 


rule"  under  Fxec;.*i 
Federal  K-'auia'uini 
lik-eiv  ill  -esul;  :n  [1 
the  ecorimy  ot  Sli"xi  million  or  more;  (2) 
a  mrt]or  increase  in  c.ists  or  prices  for 
consumers,  individua"  indu.stnes. 
Federal.  State  or  lot  a:  gou-rnment 
agencies,  or  geoKraph:;,  regions;  or  |3j 
significant  adverse  effects  ',)n 
competition,  empiovi'if'nt.  mvesTrient. 
productivi'y .  iiiROv  I'ldn,  or  on  th>' 
abiii'y  ot  United  Si-itpsdiasmi 
enterpn,se3  to  conip»^*e  wi'h  foreign- 
based  eriV'rp^ises  in  d'lrres'ic  or  export 
mari>f»'!t  Act.'ordinij''.    no  re^julatory 
impact  a'-ialysis  i.'?  reooi'fd 

Regulatory  Flexibility  Art 

Becau.se  no  notn.p  of  p:oip(,jfted 
rulemaking  is  reqi.irf^d  f:)r  the  rule  under 
.5  US  C,  SS.iib;   the  re.'iuirements  of  the 
Regulatory  Flexii-io'v  Act,  Pub.  L  96- 
354.  Stat,  ntto.  5  U  S  C.  601  et  seq  . 
pertaining  to  regol.oi,.'- 
analysis.  do  not  app-,-> 
use  mi\2''   In  Hr.\  ev 


ni.it  h,a'. 
on  a  so 


e  a  siar 


t^ovibility 
■  1  this  rule.  See  5 
■T.!,  the  rule  will 
'  I'ni.oTiic  impact 
r  !,>:  small 


Paperwork  ReductiOD  Art 

The  information  collet  tion 
requirement  in  this  rule  h.is  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  r  .mber  1215- 


0103.  The  correction  action  does  not 
require  the  collection  of  additional 
Information,  and  additional  approval  of 
the  Office  of  Management  and  Budget  is 
not  required. 

List  of  Subjects  in  20  CFR  Part  10 

Claims.  Government  employees. 
Workers'  compensation. 

Accordingly,  20  CFR  Part  10  is 
amended  as  set  forth  below, 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES, 
COMPENSATION  ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  U  S  C.  301:  Reorji.  Plan  No  6  of 
19.S0.  15  FR  3174.  64  Stat.  1283:  5  U  S  C  814.S. 
8149:  Secretary's  Order  6-64.  49  FR  32473; 
Employment  Standards  Order  78-1,  43  FR 
51469 

2.  Section  10.122  is  amended  by 
revising  the  seventh  sentence  to  read  as 
follows: 

S  10.122    Claim  lor  continuing 
compensation  for  disability. 

•   •  •  Form  CA-20a  is  attached  to 
Form  CA-8  for  this  purpose,  *  *   ' 

{  10.125    [Removed] 

3.  The  second  version  of  §  10.12,'i. 

entitled  "Termination  of  right  to 
compensation  for  death",  is  removed. 
This  section  appears  on  page  25  of  the 
April  1. 1908  edition  of  20  CFR  Parts  1- 
,399 

}  10.126    (R«mov«dl 

4.  The  second  version  of  5  10  126, 
entitled  "Change  in  status  of 
beneficiaries  affecting  compensation  for 
death",  is  removed.  This  section  appears 
on  page  26  of  the  April  1. 1988  edition  of 
20  CFR  Parts  1-399. 

Signed  at  Washington.  DC  ihis  2feth  d,.v  of 
April  1989. 
Elizabeth  Dole. 
Secreiary  of  Labor 
Alan  McMillan. 

Acting  Assiston  Sr^Lrpiary  'j-  E.iiphymenl 
Standards. 
Lawrence  W.  Rogers. 

Director.  Office  of  Workers  Compeuaa'ion 

Programs. 

[FR  Doc  8&-1048e  Filed  !>-l-89:  8:45  amj 
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Environmental 
Protection  Agency 


40  CFR  Part  268 

Land  Disposal  Restrictions;  Final  Rule 
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ENVIROMMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 


|SWH-fRL-3Se»-Sl 

Land  Dtepoaal  Rtatrlctions 

AOINCY:  Envnromnental  Protection 
Agency  fEPA). 

ACTMMt:  Final  ruJe^ 

SUMMAim  EPA  18  amending  the  no  land 
disposal  treatment  standards  for  the 
first  third  scheduled  wastes  which  are 
found  in  40  CFR  268.43.  The  no  land 
disposal  standard  will  not  apply  to 
nonwastewater  forms  of  these  wastes 
disposed  before  August  17.  1988,  or 
generated  in  the  course  of  treating 
wastewater  forms  of  the  waste  EPA  is 
amending  the  current  no  land  disposal 
standards  because  they  result  in  no 
legal  means  of  disposal  for  wastes 
requiring  a  disposal  outlet.  The  Agency 
is  also  amending  the  schedule  in  40  CFR 
288.12  to  indicate  that  nonwastewater 
forms  of  these  wastes  that  are  denved 
from  historically  managed  waste 
residues,  and  residues  from  treating 
wastewater  forms  of  these  wastes,  will 
not  be  prohibited  from  land  disposal 
until  May  8, 1990, 

BTFECTIVl  DATE  May  2,  1989. 

Aoomss:  The  OSW  docket  is  located  at 
the  following  address,  and  is  open  from 
9:30  to  3:30,  Monday  through  Friday, 
excluding  Federal  holidays:  EPA  RCRA 
Docket  (M-2427)  (OS-305),  401  M  Street 
SW.,  Washington.  DC  20460. 

The  public  must  make  an  appointment 
by  calling  (202)  475-9327  to  review 
docket  materials.  Refer  to  Docket 
number  F-89-NLDF-FFFFF  when 
making  appointments  to  review  any 
background  documentation  for  this 
rulemaking.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost; 
additional  copies  cost  $0.20  per  page. 
Copies  of  not  easily  obtainable 
references  are  available  for  viewing  and 
copying  only  in  the  OSW  docket. 

FOM  PUrmU  IMPONMA-nON  COMTACr 

The  RCRA  Hodine,  Office  of  SoUd 
Waste  (08-305],  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  (800)  424-9346 
(toll-free)  or  (202)  382-3000  in  the 
Washington.  DC  metropolitan  area.  For 
technical  Information  contact  Steven 
Silverman,  Office  of  General  Counsel, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
204«a  (202)  382-7706. 


SUrPLIMffNTAirVtNrONMATION: 
I.  Eackground 

In  the  fmal  regulation  prohibiting  land 
disposal  of  hazardous  wastes  In  the  first 
third  of  the  schedule,  and  establishing 
treatment  standards  for  those  wastes. 
EPA  established  a  treatment  standard  of 
"no  land  disposal"  for  a  number  of 
hazardous  wastes.  See  S  268.43. 
standards  for  hazardous  wastes  K004. 
K008.  KOI 5,  K021.  K025,  K036.  K044. 
K045,  K047,  KOei,  K069,  K083,  and  KlOO 
(nonwastewaters)  (53  FR  31221  (August 
17,  1988)).  These  standards  are  premised 
on  the  waste  no  longer  being  generated, 
being  treatable  or  recyclable  without 
leaving  a  residue,  or  not  possessing  a 
particular  property  (for  example, 
reactivity)  at  the  time  of  disposal. 

EPA  was  Informed  after  promulgation 
of  the  final  rule  that  although  these 
wastes  are  not  currently  being  generated 
by  manufactunng  processes,  they  m.=iy 
be  generated  in  the  form  of  residues 
deriving  from  the  historic  manaRement 
of  these  wastes.  For  example,  a  Idndfill 
containing  hazardous  waste  K021,  when 
exposed  to  water,  could  generate 
leachate.  The  leachate  would  carry  the 
waste  code  K021  (wastewater  form),  and 
when  It  was  treated  would  generate  a 
nonwastewater  with  code  K021.  The 
Agency's  premise  of  no  generation 
which  underlies  the  no  land  disposal 
standard  would  not  hold  for  this  type  of 
treatment  residue. 

EPA  solicited  comment  on  whether 
any  of  these  wastes  were  still  generated, 
see  eg.,  53  FR  17587  (May  17, 1988),  and 
did  not  promulgate  no  land  disposal 
standards  when  commenters  supplied 
information  that  the  waste  (including 
derived-from  forms  of  the  waste)  still 
was  generated.  See  eg..  53  FR  31195 
[August  17,  1988).  It  thus  would  have 
been  preferable  had  the  Agency  been 
furnished  with  the  information  on  these 
specific  waste  codes  during  the 
rulemaking  (although  commenters  did 
allude  generally  to  potential  problems 
arismg  from  residues  from  historic 
waste  management  practices). 
Notwithstanding,  more  recent 
information  indicates  that  landfills  can 
contain  these  wastes  and  thus  that 
nonwastewater  forms  of  the  waste 
ultimately  can  be  generated.  The  no 
land  disposal  treatment  standard 
precludes  disposal  of  these  wastes. 
regardless  of  how  much  treatment  they 
receive.  FJ'A  would  not  have  appbed  the 
standard  to  these  wastes  had  it  known 
of  their  existence. 

Because  the  facts  on  which  the  final 
no  land  disposal  standards  were 
premised  no  longer  apply,  EPA  has 
decided  to  amend  the  final  rule  so  that 
the  no  land  disposal  standard  will  not 


apply  to  nonwastewater  forms  of  these 
wastes  that  either  were  disposed  before 
the  August  17, 1988  final  rule  or  that  are 
generated  in  the  course  of  treating 
wastewater  forms  of  the  waste  (such  as 
leachate  or  ground  water  that  is 
contaminated  with  leachate).  See  54  FR 
at  1073  Oanuary  11, 1989)  where  the 
Agency  proposed  to  adopt  the  same 
approach  for  wastes  in  the  second  third 
of  the  schedule.  We  are  also  amenHins; 
the  schedule  in  S  268.12  to  indicate  that 
these  nonwastewater  forms  of  the 
waste,  as  well  as  wastewater  treatment 
residues  that  are  nonwastewaters.  will 
be  prohibited  from  land  disposal  no 
later  than  the  third  prohibitions  dale 
(May  8. 13S0). 

EPA  is  consequently  amending 
i  268.43  to  qualify  the  no  land  disposal 
treatment  standards  to  make  it  clear 
that  the  standards  apply  to 
nonwastewaters  generated  by  the 
process  described  in  the  waste  listing 
description  contained  in  §§  281.31  and 
261.32  and  disposed  after  August  17. 
1988.  (If  such  nonwastewaters  were 
treated,  nonwastewater  treatment 
residues  would  remain  subject  to  the  no 
land  disposal  standard,  although  EPA 
believes  this  is  a  situation  that  occurs 
exceedingly  sporadically.) 

There  are  a  number  of  waste  codes 
where  the  no  land  disposal  standard 
was  premised  on  some  factor  other  than 
lack  of  generation.  We  discuss  below 
how  EPA  is  classifying  these  wastes. 

Th»  Agency  notes  that  it  is  not 
amending  the  no  land  disposal 
standards  for  hazardous  wastes  K044. 
K045.  and  K047.  These  wastes  are  listed 
for  exhibiting  the  characteristic  of 
reactivity,  and  the  no  land  disposal 
standard  is  premised  en  that 
characteristic  being  removed  before  \he 
waste  is  disposed.  See  53  FR  31158 
(August  17, 19C8).  EPA  sees  no  reason 
that  this  premise  would  not  also  remain 
true  for  reactive  residues  from  remedial 
actions  carrying  these  waste  codes  (if 
any). 

EPA  also  is  not  amending  the  no  land 
disposal  standard  for  wastewater 
treatment  sludges  from  treating 
wastewater  forms  of  waste  K061.  To  the 
extent  such  sludges  contain  over  15% 
zinc,  they  would  be  required  to  be 
recycled  by  smelting.  If  these  sludges  (if 
any)  do  contain  15%  zinc,  they  certainly 
should  be  recyclable.  See  generally  53 
FR  31162-63  (August  17, 1988).  In  any 
case,  since  this  standard  does  not 
become  effective  until  August,  1990  (and 
so  has  no  present  effect),  EPA  sees  no 
reason  to  take  immediate  action 
regarding  the  treatment  standard. 

EPA  is  amending  the  no  land  disposal 
standard  for  nonwastewater  forms  of 
waste  K069  that  were  disposed  before 


August  17. 1988.  Waste  K0e9  is  another 
waste  for  which  the  no  land  disposal 
standard  can  be  achieved  by  recycling, 
due  to  high  lead  concentrations  in  the 
waste.  However,  the  Agency  is  aware 
that  soils  contaminated  with  K069  are 
being  generated  as  a  result  of  closures 
and  corrective  actions.  Concentrations 
of  K069  in  these  contaminated  soils  are 
expected  to  be  too  low  to  be  amenable 
to  recycling.  These  contaminated  soils 
should  be  treated  and  disposed  in  an 
environmentally  sound  manner,  and 
continued  application  of  the  no  land 
disposal  standard  will  preclude  that 
EPA  is  thus  rescheduling  treatment 
standards  for  nonwastewater  forms  of 
K069  disposed  before  August  17, 1988. 

EPA  is  also  modifying  the  rule  to 
reschedule  treatment  standards  for 
nonwastewater  forms  of  K069  derived 
from  treating  K069  wastewaters.  These 
."iludges  (if  any)  might  not  be  amenable 
to  recycling.  For  example,  sludge 
derived  from  treating  multi-source 
leachate  carrying  the  wastecode  K069 
(among  other  codes)  would  be  unlikely 
to  be  readily  recyclable.  Accordingly, 
EPA  is  rescheduling  this  subgroup  of 
wastes  in  order  to  develop  a  different 
treatment  standard. 

Finally,  EPA  is  rescheduling  the  no 
land  disposal  standards  for 
nonwastewater  forms  of  wastes  K015 
and  K083.  EPA  based  the  no  land 
disposal  standard  on  no  ash  being 
generated  when  the  wastes  are 
incinerated.  It  now  appears  that  waste 
K015  will  generate  ash  when 
incinerated,  and  that  waste  K083  is 
normally  likely  to.  EPA  thus  is 
rescheduling  these  two  waste  codes  to 
develop  standards  based  on  proper 
operation  of  incineration  technology. 

n.  Immediately  Effective  Final  Rule 

The  Agency  is  promulgating  today's 
rule  as  an  immediately  effective  final 
regulation  because  we  believe  that  good 
cause  exists  to  make  the  rule 
immediately  effective.  The  current  no 
land  disposal  treatment  standard  results 
in  no  legal  means  of  disposal  for  wastes 
generated  from  treating  historically 
disposed  wastewater  forms  of  the  waste 
such  as  leachate.  Such  leachate  must  be 
collected  and  managed  as  a  result  of 
state  and  federal  regulations,  as  well  as 
corrective  action  and  similar  types  of 
orders.  This  necessary  collection 
process  is  thwarted  if  there  is  no 
ultimate  means  of  disposing  of  the 
wastes  that  are  generated  in  the 
process.  The  same  problem  could  occur 
with  respect  to  nonwastewaters 
generated  by  remedial  actions.  The 
situation  in  fact  appeared  serious 
enough  for  a  motions  panel  from  the 
District  of  Columbia  Circuit  Court  of 


Appeals  to  grant  a  stay  of  applicability 
of  the  first  third  final  rule  to  leachate 
and  anything  derived  therefrom  (order 
of  August  18. 1988  as  modified  by  order 
of  September  23).  Since  such  stays  are 
based  on  many  of  the  same  cntena  that 
underlie  a  good  cause  findinjj,  EPA  is 
reinforced  in  its  view  that  circuinsta.nces 
here  warrant  the  step  of  an  immediately 
effective  final  rule. 

ni.  Regulatory  Impact  Analysis 

Under  Executive  Order  122m  F.^.^ 
must  determine  whether  a  regulation  is 
"major"  ar.d.  therefore,  subjrci  to  the 
requirement  of  a  Regulatory  Impact 
Analysis,  Because  this  section  is 
deregulatory  in  nature,  with  negligible 
economic,  impact,  no  ec;onomic  analysis 
was  conducted. 

Since  FJ'A  does  not  e.xpect  that  the 
amendments  promulgated  here  will  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  result  m  a  measurable 
increa.se  in  cost  or  prices,  or  have  an 
adverse  impact  on  the  ability  of  U.S.- 
based  enterprises  to  compete  in  either 
domestic  or  foreign  markets,  these 
amendments  are  not  considered  to 
constitute  a  major  action.  As  such,  a 
Regulatory  Impact  Analysis  is  not 
required. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U  SC.  601-612!  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
rtigulatory  flexibility  analysis  that 
describes  the  impact  of  the  rale  on  small 
entities  [i.e..  small  businesses,  smaii 
organizations,  and  small  government 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  that  the  rale 
Will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  hazardous  wastes  listed  here  are 
not  generated  by  small  entities  (as 
defmed  by  the  Regulatory  Flexibility 
Act),  and  the  Agency  received  no 
comments  that  small  entities  will 
dispose  of  them  in  significant  quantities. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  fiexibility  analysis. 

V.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirerr.ents 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1330,  44 
U.SC.  section  3501  et  seq. 


list  of  Subjwrt*  in  40  CFR  Pri  2KS 

Hazardous  waste,  Reporung  ana 
recordkeeping  requirements. 

Date:  April  24, 1980. 
Williain  K.  Reilly. 
Adminittrator. 

For  the  reasons  set  out  In  the 
preamble.  Tide  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2S8— l^.ND  DISPOSAL 
RESTRICTIONS 

1.  The  authonty  citation  for  Part  266 
continues  to  read  as  follows: 

Authfxitr  42  \iS.C  6805,  eei2(a).  6821.  and 
6924. 

Sut>par;  B— Scf''Cduit-  'o--  Land 
Dtspo&a!  Profiibition  .an-* 
Est,!3b(!shmert  of  T-eatJ-ne''*  S'a-'Ci.-.'-d* 

1.  Section  288.12  is  amended  by 
adding  paragraphs  (f).  (g)  and  (h)  to  read 
as  follows; 

§  26S.12     ldenttfic?ticr'  o'  wastei  !c  L* 
e/sluated  by  May  8   "'»*>C 

(f)  Nonwastewater  forms  of  wastes 
listed  in  S  268.10  that  were  originally 
disposed  before  August  17. 1988  and  for 
which  EPA  has  promulgated  "no  land 
disposal"  as  the  treatment  standard 

(9  268.43.  Table  CCW,  No  Und  Disposal 
Subtable).  This  provision  does  not  apply 
to  waste  codes  K044.  K045.  K047.  and 
K061  (high  zinc  subcategory). 

(g)  Nonwastewater  forms  of  wastes 
listed  in  %  268.10  for  which  EPA  has 
promulgated  "no  land  disposal"  as  the 
treatment  standard  (§  268.43,  Table 
CCW,  No  Land  Disposal  Subtable)  that 
are  generated  in  the  course  of  treating 
wastewater  forms  of  the  wastes.  This 
provision  does  not  apply  to  waste  codes 
kr>44,  K045,  K047.  and  K061  (high  zinc 
subcategory). 

(h)  Nonwastewater  forms  of  waste 
codes  KOI  5  and  K083. 

•Subpart  D — Treatment  Stand:-! '"-is 

3.  In  S  288.43  paragraph  (a)  Table 
CCW  is  amended  by  revising  the  no 
land  disposal  subtable  to  read  as 
follows: 

§  268.43    Treatment  standards  c>rpr«ssMl 
as  waste  concertiEtions 

•         •         •         •         • 

No  Land  Disposal  for 
KOM    Nonwastewater  forms  of  these  wastes 
generated  by  the  process  described  in 
the  waste  listing  description  and 
disposed  after  August  17. 1988,  and  not 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  No  Generation) 
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KOOe    Nonwastewater  form*  of  theM  waste« 
generated  by  the  procesi  described  In 
the  waste  liatina  descriDtion  and 


K036    Nonwastewater  forma  of  these  wastes 
generated  by  the  process  described  in 
the  waste  iisUna  deRcriDtion  and 


Koe0  Non-Caldum  Sulfate  Subcategory — 
Nonwastewater  forms  of  these  wastes 
senerated  by  the  orocess  described  in 


Tuesday 
May  2.  1989 


K006    Nonwastewater  fonns  of  these  wastes 
generated  by  the  pit>ce8»  descnbed  in 
the  waste  lisOng  description  ar.d 
disposed  after  August  17,  1988,  and  r.ot 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  [Based 
on  No  Generation! 

KQ21     Nonwastewater  forms  of  these  waste* 
generated  by  the  process  descnbed  in 
the  waste  listing  descnpt)on  and 
disposed  after  August  17,  1988,  and  no! 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wattes  IB^sfd 
on  No  Generation) 

K025    Nonwastewater  forms  of  the«e  waste-f 
generated  by  the  process  described  in 
the  waste  listing  description  and 
disposed  after  August  17,  1988,  and  not 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  No  Generation) 


K036    Nonwastewater  forms  of  these  wastes 
generated  by  the  process  described  in 
the  waste  listing  description  and 
disposed  after  Ajgust  17  1988,  and  not 

generated  m  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  No  Generation) 

Ki>*4     [Based  on  Reactivity) 

K045     (Based  on  Reactivity) 

K047     (Based  on  Reactivity) 

K060    Nonwastewater  forms  of  these  wastes 
(generated  by  the  process  descnbed  in 
■he  waste  listing  description  and 
disposed  after  .August  17  1988,  and  not 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  No  Generation) 

K(*l     Nonwastewater*— High  Zmc 

Subcategory  (greater  than  or  equal  to 
15%  to'ai  rinc)  'Based  on  Recyciing); 
effective  a'8  *"' 


K068    NoD-Caldum  Sulfate  Subcategory — 
Nonwastewater  forms  of  these  wastes 
generated  by  the  process  described  in 
the  waste  listing  description  and 
disposed  after  August  17, 1988,  and  not 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  Recycling) 

KlOO    Nonwastewater  forms  of  those  wastes 
generated  by  the  process  described  in 
the  waste  listing  description  and 
disposed  after  August  17, 1988,  and  not 
generated  in  the  course  of  treating 
wastewater  forms  of  these  wastes  (Based 
on  No  Generation) 

[FR  Doc.  89-10471  Filed  5-1-69;  8:45  amj 
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Part  IX 

Department  of 
Education 

34  CFR  Parts  757  and  758 

Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching:  Final 
Regulation  and  Notices 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part*  757  and  758 

Fund  for  tfia  Improvement  and  Reform 
of  Schools  and  Teaching 

AQENCY:  Department  of  Education. 
action:  Fina!  reg-Jations 

summary:  The  Secretan,'  issues  final 
reg'jlations  for  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching.  These  regulations 
implement  the  programs  as  authorized 
in  the  Fund  for  the  Improvemer.t  and 
Reform  of  Schools  and  Teaching  Act 
(Act),  Part  B  of  Title  III  of  the  Aug^jst'js 
F.  Hawkins— Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988.  The 
regulations  implement  two  new 
discretionary  grant  programs 
established  by  the  Act. 

eFFlcnvi  DATE  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjoumm.ents.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  these  re«ijUtions.  call 
or  write  the  Department  of  Edjcation 
contact  person. 

FOM  F\mTHf  H  INFOftMATIOM  COMTACT: 

Daniel  Schecter,  U.S.  Department  of 
Education.  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching. 
555  New  Jersey  Avenue,  N\V.,  Room  522. 
Washington,  DC  20208-5524,  Telephone 
357-6496. 

tUPPUEMENTARY  INFORMATION:  The 

Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching  (FIRSTl  will 
award  discretionary  grants  for  two 
kinds  of  projects.  Schools  and  Teachers 
projects  must  be  designed  to  improve 
educational  opportunities  for.  and  the 
performance  of,  elementary  and 
secondary  school  teachers  and  students 
Family-School  Partnership  projects  must 
be  dfS'gned  to  increase  the  involvement 
of  families  in  the  improvement  of  the 
educational  achievement  of  their 
children  in  preschool,  elementary^  and 
secondary  schools 

On  November  3, 1988,  the  Secretar> 
published  a  notice  of  proposed 
rulemakmg  (NPRMl  for  this  program  m 
the  Federal  Register  (53  FR  445781  The 
following  minor  changes  were  made  in 
the  final  regulations  after  the  review  of 
the  NTRM. 

The  language  in  i  757.4  (d)  and  (i)  has 
been  revised  by  adding  the  phrase 
"other  educational  personnel  "  The 
language  of  S  758.21(d)  has  been 


changed  by  adding  "(4)  Improving  the 
educational  achievement  of  children." 
The  number  of  points  fur  the  selection 

cnter-a  m  i  757.2T  (b).  (d)  and  (f)  and 
5  758,21  (h).  (di  and  (f).  p'an  of 
opern'ion.  educational  value,  and 
evH: nation  plan,  has  been  revised. 

.Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPR.M.  27  parties 
submitted  comments  on  the  proposed 
reg'jidtini^s  .\n  analysis  of  the 
comments  and  of  the  changes  in  the 
reRula'ions  since  publication  of  the 
NPRiM  18  published  as  an  appendix  to 
these  final  regulations.  Technical  and 
other  minor  changes — and  suggested 
changes  the  Secretary'  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authonty — a.i-e  not  addressed. 

Executive  Order  12991 

These  regulations  have  been  reviewed 
in  accord^mce  w^th  Executive  Order 
12291  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  r>-gu!ation8  established  in  thie 
order 

Intergoveramental  Review 

This  program  is  subject  to  the 
requirements  of  E.xecutive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assisianre 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking. 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
IS  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States, 

Based  on  'he  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  m  this  document  do  not 
require  trar^smission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States, 

List  of  Subjects  in  34  CFR  Parts  757  and 
758 

E.liji.dMon.  Educational  research. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 


Dated:  April  12,  1989. 
Lauro  F.  Cavazos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

numbers;  84.211.  84.212.  Fund  for  the 

Improvement  and  Reform  of  Schools  and 

Teaching) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
new  Parts  757  and  758  to  read  as 
follows: 

PART  757— FIRST:  SCHOOLS  AND 
TEACHERS  PROGRAM 

Subpart  A— General 

Sec 

757.1  What  18  the  FIRST:  Schools  and 
Teachers  Program? 

757.2  W  hat  types  of  projects  may  the 
Secretary  support  under  this  program? 

757.3  Who  is  eligible  for  an  award? 
757  4    What  activilie*  may  the  Secretary 

fund? 

757.5  What  priorities  may  the  Secretary 
establish? 

757.6  What  regulations  apply? 
757  7    What  definitions  apply? 

Sul>part  B— >1ow  Ooea  One  Apply  tor  an 
Awarxl? 

757  10    What  are  the  procedures  for  SEA 
review? 

Subpart  C — How  Does  ttie  Secretary  Make 
an  Award? 

757.20  How  does  the  Secretary  evaluate  an 
applicaUon? 

757.21  What  selection  criteria  does  the 
Secretary  use? 

757.22  What  additional  factors  does  the 
Secretary  consider  in  making  new 
awards? 

757.23  Under  what  circumstances  does  the 
Secretary  consider  an  unsolicited 
application? 

Subpart  t>— WTtat  Conditions  Must  Be  Met 
After  an  Award? 

757.30  How  must  funds  be  used  under 
Schools  and  Teachers  projects? 

757.31  What  indirect  costs  are  allowed  for  a 
School-Level  project? 

757  32     How  does  the  Secretary  limit  the  use 
of  grant  funds? 
Authority:  20  U.S  C.  4811-4812.  unless 
otherwise  noted. 

Subpart  A— General 

5  757. 1    What  la  the  FIRST:  Schools  and 
Teachers  Program? 

Under  the  FIRST:  Schools  and 
Teachers  Program,  the  Secretary 
supports  activities  designed  to  improve 
educational  opportunities  for.  and  the 
performance  of.  elementary  and 
secondary  school  students  and  teachers. 

(Au'.hori'y:  20  U.S.C.  4811) 


§757.2    What  typaa  of  prdacta  may  the 
Secretary  support  under  thia  program? 

(a)  The  Secretary  may  support  the 
following  types  of  projects  under  this 
program; 

(1)  Schools  and  Teachers  projects 
designed  to  improve  educational 
opportunities  for,  and  the  performance 
of,  elementary  and  secondary  school 
students  and  teachers. 

(2)  School-Level  projects,  a  type  of 
Schools  and  Teacher  project  conducted 
at  an  individual  school  or  a  consortium 
of  schools,  under  the  direction  of  a  full- 
time  teacher  or  administrator. 

(b)  If  a  proposed  project  could  be 
funded  under  the  Family-School 
Partnership  Program  (34  CFR  Part  755). 
the  Secretary  may  decline  to  consider 
the  application  under  the  Schools  and 
Teachers  Program  and  instead  consider 
it  under  the  Family-School  Partnership 
Program. 

(Authority:  20  U.S.C.  4811) 

$757  J    Who  Is  allgiMa  f  or  an  award? 

(a)  State  educational  agencies  (SEAs), 
local  educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
nonprofit  organizations,  individual 
public  or  private  schools,  consortia  of 
individual  schools,  and  consortia  of 
these  schools  and  institutions  may  apply 
for  a  Schools  and  Teachers  project 

(b)  An  LEA,  acting  as  the  fiscal  agent 
for  a  full-time  teacher  or  administrator, 
may  apply  for  a  School-Level  project 
described  in  §  757.2(a)(2). 

(Authority:  20  U.S.C.  4811.  4812) 

$757.4    What  actlvltiaa  may  the  Secretary 
fund? 

The  Secretary  may  fund  projects  that 
are  designed  to  improve  educational 
opportunities  for,  and  the  performance 
of,  elementary  and  secondary  school 
students  and  teachers  through  one  or 
more  of  the  following  activities: 

(a)  Helping  educationally 
disadvantaged  or  at  risk  children  to 
meet  higher  educational  standards. 

(b)  Providing  incentives  for  improved 
performance. 

(c)  Strengthening  school  leadership 
and  teaching. 

(d)  Promoting  closer  ties  among  school 
teachers,  administrators,  other 
educational  personnel,  famihes,  and  the 
local  community. 

(e)  Providing  opportunities  for  teacher 
enrichment  and  other  means  to  improve 
the  professional  status  of  teachers. 

(f)  Refocusing  priorities  and 
reallocating  existing  human  and 
financial  resources  to  serve  children 
better. 

(g)  Establishing  closer  ties  between 
local  schools  and  an  institution  of  higher 


education  to  increase  educational 
achievement. 

(h)  Increasing  the  number  and  quality 
of  minority  teachers. 

(i)  Providing  entry-year  assistance  to 
new  teachers,  administrators  and  other 
educational  personnel. 

(j)  Improving  the  teacher  certification 
process,  especially  for  schools,  school 
districts,  and  States  facing  serious 
shortages  of  teachers. 

(k)  Teaching  students  to  be 
responsible  for  their  school  environment 
by  involving  them  in  the  care  and 
maintenance  of  their  classrooms,  and 
promoting  individual  responsibility  and 
involvement  in  civic  activities. 

(Authority:  20  U.S.C.  4811) 

S  757.5    What  prtoritles  may  the  Secretary 
eatabllah? 

(a)  The  Secretary  may  select  as 
priorities  one  or  more  of  the  acti\itie8 
listed  in  {  757.4  or  combinations  of  these 
activities. 

(b)  The  Secretary  gives  competitive 
preference  to  a  proposed  project  that 
meets  one  or  more  of  the  following 
priorities: 

(1)  Benefits  students  or  schools  with 
below-average  academic  performance 

(2)  Leads  to  Increased  access  of  all 
students  to  a  high  quality  education. 

(3)  Develops  or  implements  a  system 
for  providing  incentives  to  schools, 
administrators,  teachers,  students,  or 
others  to  make  measurable  progress 
toward  specific  goals  of  improved 
educational  performance. 

(c)  The  Secretary  establishes  an 
absolute  priority  each  year  by  setting 
aside  at  least  25  percent  of  the  funds 
appropriated  for  FIRST  for  School-Level 
projects  described  in  757.2(a)(2), 

(Authonty;  20  U.S.C.  4811,  4812) 
(See  the  Education  Department  General 
Administrative  Requirements  (EDGAR)  at  34 
CFR  75.10,s  for  a  descnption  of  how  the 
different  types  of  priorities  are  implemented). 

{  757.6    What  regulattons  apply? 

The  following  regulations  apply  to  the 
Schools  and  Teachers  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  "4 
(Adminibtration  of  Grants  to  institutions 
of  Higher  Education.  Hospiials,  and 
Nonprofit  Organizations),  Part  75  (Direct 
Grant  Programs),  Part  77  (DfTinitions 
that  Apply  to  Department  Regulations, 
(except  for  the  definition  of  "equipment" 
in  34  CFR  77.1),  Part  79 
(Intergovernmental  Re\  lew  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
.-\dministrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  Part  85 


(Cksvemmentwride  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(b)  The  regulations  in  this  Part  757. 
(Authority:  20  U.S.C.  4811-4812) 

5  757.7     What  definitions  appty 

(a)  Definitions  m  EDGAR.  The 
following  terms  used  in  this  part  are 
defmed  in  34  CFR  77,1: 

Applicant 
Application 

Award 

Budget  period 

Department 

EDGAR 

Equipment 

Facilities 

Grantee 

Local  educational  agency  (L£A) 

Nonprofit 

Project 

Private 

Public 

Secretary 

State  educational  agency  (SEA) 

(b)  Other  definitions:  The  following 
de&nitions  also  apply  to  this  part 

"Act"  means  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  Act  Part  B,  Title  m  of  the 
.AugusiuB  F  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988. 

"At-risk  students"  means  students 
who,  because  of  learning  deficiencies, 
lack  of  school  readiness,  limited  English 
proficiency,  poverty,  educational  or 
economic  disadvantage,  or  physical  or 
emotional  handicapping  conditions  face 
greater  risk  of  low  educational 
achievement  and  have  greater  potential 
of  becoming  school  dropouts. 

"Capital  equipment"  means 
"equipment"  as  defined  in  34  CFR  77.1. 

"FIRST"  means  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching. 

"Full-time  teacher"  means  a  teacher 
who  taught  full-time  in  the  school  year 
preceding  the  school  year  in  which  a 
School-Level  project  under  J  757.2(a)(2) 
would  operate. 

"Goals"  means  increased  graduation 
rates,  reduced  dropout  rates,  increased 
attendance  rates,  increased  student 
achievement  other  goals  of  improved 
educational  performance  or  reduced 
rates  of  juvenile  delinquency  or 
vandalism. 

"Incentives"  means  financial  rewards, 
regulatory  waivers,  open  enrollment 
among  schools,  grants  to  schools  for 
limovative  projects  or  other  rewards  for 
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meeting  specific  goals  of  educational 
improvement. 

"ln«titution  of  higher  education  '  or 
IHE  mean*  an  institution  of  high 
education  as  defined  in  section  12Cn(a] 
of  the  Higher  Education  Act  of  1965,  as 
amended. 

"Regulatory  waiter"  means  the 
authorization  by  a  Slate  or  local 
goveminent  of  an  exception  to  its 
regulations,  provided  that  the  reg'aidton,' 
waiver  does  not  constitute  a  waiver  of 
Federal  regulations. 

"School    means  an  elementary  or 
secondary  school  legally  authorized  by 
a  State  to  provide  elementary  or 
secondary  education  in  the  State. 

(Authority:  20  L'.S.C.  4811.  4d43) 

Subpart  B— How  Does  On«  Apply  for 
an  Award? 

{757.10    What  ar*  ttw  procadufM  for  SEA 


(a)  Each  application  fur  a  grant  under 
this  part  (other  than  an  application  from 
an  SEA)  mast  be  forwarded  to  the 
appropriate  SEA  for  review. 

(b)  The  Secretary  considers  commenta 
by  the  SEA  if  the  comments  are  received 
within  30  calendar  days  of  the  closing 
date  for  the  competition. 

lAjthonry-  20U,S.C.  W12) 

Subpart  C— How  Do««  th«  Secretary 
Make  an  Award? 

{  7S7.20    How  doet  ttM  SvcrcUry  •valuate 
an  appiication? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
i  757.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  the  crilena  in  }  757.21. 

(c)  The  maximum  possible  score  for 
each  rntenon  is  indicated  ;n 
parenthesis. 

(d)  The  Secretary  awards  up  'o  25 
additional  points  to  an  application  that 
addresses  one  or  more  of  the  priorities 
in  \  757.5(b). 

(AuthonV  20  U  S.C.  4«11.  4612) 

S  757.21    wnat  Miaction  criteria  does  tt)« 
Secratary  usa? 

The  Secretary  uses  the  fullowing 
criteria  to  evaluate  an  application: 

(a)  Need  for  the  project  (15  point.s] 
The  Secretary  reviews  each  application 
to  determine  the  magnitude  of  the  need 
for  the  proposed  project,  including  the 
magnitude  of  the  need  to  improve  the 
performance  of  students  or  teachers,  or 
both. 

(b)  P/o/i  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  design  of 
the  proposed  project  and  the  apphcant's 
plan  for  carrying  it  out,  including  the 


extent  to  which  the  proposed  project  is 

hkely  to  improve  teaching  and  learning 
at  the  school  level. 

(c)  Quality  c^ key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  persormel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
directf.ir. 

ill)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  ongin, 
gender,  ajje,  or  handicapping  condition. 

(2j  To  determine  the  qualifications  of 
personnel  referred  to  in  paragraphs 
(c)(1)  (i)  and  (u)  of  this  section,  the 
Secretary  considers — 

!  )  Experience  and  Iraininj^  in  fields 
related  to  the  objectives  of  ihe  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  projec" 

(d)  EduccUoncl  value.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  eduuational  value  of  the 
proposed  project  including  the  extent  to 
which  the  proposed  project  would 
address  goals  such  as — 

(1)  Strengthening  the  content  of 
instruction, 

(2)  Ensuring  disadvantaged  students 
equal  opportunity  for  high  quality 
education, 

(3)  Improving  school  climate  and 
establishing  high  standards  and  the 
expectation  of  arhievemen*; 

(4 1  Building  a  s'aff  of  outstanding 
teachers  and  principals;  or 

(5)  Instituting  accountability  for  the 
resul's  of  educational  activity. 

(e)  Budget  end  cos:-e^feciiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  det^rniine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  r**asonable  in  relation  to 
the  ohieciive  of  the  proipct;  and 

(3)  The  applicant  has  p'ais  to 
continue  the  project  after  tht»  grant  has 
ended. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 


(2)  To  the  extent  possible,  are 
ob)ective  and  will  produce  data  that  are 
quantifiable. 

(g)  National  significance.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  national  significance  of 
the  project,  including — 

(1)  The  likely  impact  of  the  proposed 
project; 

(2)  The  magnitude  of  the  expected 
outcomes;  and 

(3)  The  potential  transferability  of  the 
proposed  project  to  other  settings  with 
the  likelihood  of  accomplishing  similar 
results. 

(Authority:  20  U.S.C  4811.  4812) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  Number  1850-0629) 

§757,22    What  additional  factors  does  ttie 
Secretary  consider  in  making  new  awards? 

In  determining  the  order  of  selection 
under  EDGAR  75.217(d]  for  new  awards 
under  the  Schools  and  Teachers 
Program,  the  Secretary  considers,  in 
addition  to  the  criteria  in  {  757.22.  the 
extent  to  which  funding  an  application 
would  contribute  to — 

(a)  The  diversity  of  projects  funded 
under  a  particular  competition  or  under 
this  program;  and 

(b)  The  geographical  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program. 
(Authonfy:  20  U.S.C.  4811.  4812,  4831) 

5  757.23    Under  wtiat  circumstances  does 
tne  Secretary  consider  an  unsolicited 
application? 

(a)(1)  At  any  time  during  a  fiscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  unsolicited  applications  for 
projects  that — 

(i)  Are  designed  to  carry  out  one  or 
more  of  the  activities  in  \  757.4:  and 

(ii)  Do  not  meet  any  of  the  absolute 
priorities  established  under  any 
competitions  for  the  FIRST:  Schools  md 
Tea -hers  Program  announced  in  the 
Federal  Register  for  that  fiscal  year 

(2)  In  a  fiscal  year  in  which  the 
Secretary  does  not  establish  absolute 
priorities,  the  Secretary  does  not 
consider  unsolicited  apphcations  for 
funding. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100,  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 

(c)  Notwrithstanding  34  CFR 
75.105(b)(1).  the  Secretary  may  award  up 
to  25  points  to  applicants  that  meet  one 
or  more  of  the  priorities  in  {  757.5(b) 
without  pubhshing  a  notice  in  the 
Federal  Register. 

(d)  The  Secretary  evaluates  an 
unsolicited  application  for  funding  in 


accordance  with  the  procedures 
described  in  {  757.20. 

(Authority:  20  US.C.  4811,  4812) 

Subpart  D— What  Conditiona  Must  Be 
Met  After  an  Award? 

§  757.30    How  must  funds  Im  used  under 
Sctioois  and  Teachers  projects? 

(a)  A  grantee  shall  use  funds  awarded 
under  this  program  to  supplement  but 
not  supplant  other  resources  available 
to  the  grantee. 

(b)  For  a  School-Level  project  under 
§  757.2(a)(2),  a  grantee  shall  use  funds 
awarded  under  this  program  for 
activities  at  the  individual  school  or 
consortium  of  schools  participating  in 
the  project. 

(Authority:  20  U.S.C  4812,  4841) 

$757.3t    What  mdireet  costs  are  aflowed 
for  a  SchooH-evel  project? 

Notwithstanding  34  CFR  80.22.  for  a 
School-Level  project  described  in 
S  757.2(a)(2),  indirect  costs  may  not 
exceed  the  greater  of  2  percent  of  the 
direct  costs  or  the  actual  indirect  costs 
that  the  grantee  can  demonstrate  are 
incurred  for  activities  at  the  individual 
school  or  consortium  of  schools 
participating  in  the  project. 

(Authority;  20  U.S.C.  4841) 

§757J2    How  does  the  Secretary  limit  the 
use  of  grant  funds? 

The  Secretary  may  restrict  the  amount 
of  funds  made  available  for  capital 
equipment  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project. 

(Authority:  20  U.SC.  4041) 

PART  758— FIRST:  FAMILY>SCHOOL 
PARTNERSHIP  PROGRAM 

Subpart  A— General 

Sec 

758.1  What  is  the  FIRST:  Faniily-School 
Level  Partnership  ProgramT 

758.2  Who  is  eligible  for  an  award? 

758.3  How  may  private  schools  participate 
in  Family-School  Level  Partnership 
projects? 

758.4  What  activities  mav  the  Secrpterv 
ftmd? 

758.5  What  priorities  may  the  Secretary 
establish? 

758.6  What  regulations  apply? 

758.7  What  definitions  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award?  [Reserved] 

Subpart  C— How  does  the  Secretary  Malie 
an  Award? 

Sec 

758.20    How  does  the  Secretary  evakate  an 
application? 
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Sec 

758.21     What  selection  criteria  does  the 

Ser retar>  use? 
758  22    What  additional  factors  doet  the 

Secretary  consider  in  mHl<ing  new 

awards? 
7S8.23    Under  wfia?  circum»iances  Oues  ir.e 

Secretar>  consider  an  unsolicited 

appiicaUon? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

Sec. 

758J0    How  must  funds  be  used  under 

Family-School  Partnership  projects? 
758  31     How  does  the  Secretary  lirrjl  the  use 

of  grant  funds? 

Authority;  20  20  U.S.C.  4821-4823.  unless 
otherwise  noted. 

Subpart  A— Ceneral 

§758.1     What  is  the  FiRST:  Family-Scbooi 
Partnership  Program? 

Under  the  HRST:  Fami';,  -School 
Partnership  Program,  the  Secretary 
awards  demonstration  grants  for 
developing  family-school  partnerships  to 
increase  the  involvement  of  families  in 
improving  the  educational  achievement 
of  their  children  at  the  preschool, 
elementary,  and  secondarj'  education 
levels. 

(Authority:  20  U.S.C.  4821) 

S7St.2    Who  Is  e«gMs  for  an  award? 

An  LEA  that  is  eligible  to  receive  a 
grant  under  Chapter  1  of  Title  I  of  the 
Elementary  and  Secondary  Art  of  1985. 
as  amended,  may  apply  for  a  Family- 
School  Partnership  Program  award  (See 
34  CFR  Part  200  for  the  rejnilafions 
governing  eligibility  of  an  LEA  to 
participate  in  the  Chapter  1  Program.) 
(Authority:  20  U.S.C  4822) 

5  758.3    How  may  private  sctvoois 
participate  In  FamiJy-School  Partnef»htp 
protects? 

A  grantee  may  provide,  consistent 
with  the  number  of  children  enrolled  in 
public  and  private  elementar\'  and 
secondarj-  schools  located  ;n  the 
grantee's  school  district,  for  the 
participation  of  private  elementary  and 
secondary'  school  teachers,  students, 
and  students'  families  m  the  activities  of 
a  project  funded  under  this  program. 
(Authority:  20  U.S.C  4823) 

§  758.4    What  ectivttlea  may  m«  Secretary 
fund? 

The  Secretary  may  fund 
demonstration  projects  to  develop  and 
carry  out  innovative  family-school 
partnership  ectivities  de.signed  to  do  one 
or  more  of  the  following: 

(a)  Support  the  effort  of  families, 
through  training  and  other  means,  to 
work  with  children  in  the  home  both  to 
attain  the  instructional  objectives  of  the 


schools  and  instill  positive  attitudes 
toward  education. 

(b)  Train  teachers  and  other 
educational  persormel  involved  in  the 
applicant  LEA's  Chapter  1  program  to 
work  effectively  as  educational  partners 
with  the  families  of  Chapter  1  students. 

(c)  Train  families,  teachers,  and  other 
educational  personnel  in  the  LEA's 
schools  to  build  an  educational 
partnership  between  home  and  school 

(d)  Provide  training  for  families  on  the 
family's  educational  responsibilities. 

(e)  Evaulate  how  well  famihes 
Involvement  activities  of  the  LEA's 
schools  are  working,  what  barriers  exist 
to  greater  participation,  and  what  steps 
need  to  be  taken  to  expand  participation 
in  such  family  involvement  activities. 

(f)  Develop  new  school  procedures 
and  practices  to  meet  the  changing 
demographic  characteristics  ai>d  needs 
of  families  of  school-age  children. 

(g)  Develop  modiHcations  of  school 
procedures  and  practices  necessary  to 
encourage  the  involvement  of  parents  of 
special  groups  of  students,  including 
minority,  disadvantaged,  gifted  and 
talented  students,  and  students  with 
handicaps. 

(h)  Hire,  train,  and  use  educational 
personnel  to  coordinate  family 
involvement  activities  and  to  foster 
communication  among  families, 
educators,  and  students. 

(i)  Develop  or  purchase  educational 
materials  to  reinforce  school  learning  at 
home  and  assist  in  implementing  other 
bome-based  education  activities  that 
reinforce  and  extend  classroom 
instruction  and  student  motivation. 

(j)  Secure  technical  assistance, 
including  training,  to  design  and  carry 
out  family  involvement  programs. 

(Authority  20  U  S.C  482'" 

?  758.5     WKst  pfiOftn»s  may  tr»#  '^-r- ;:»•■■,, 

*8tabtl»^7 

(a)  The  Secretary  may  select  as 
priorities  one  or  more  of  the  activities 
listed  in  S75&4.  or  combinations  of  these 
activities. 

(b)  The  Secretary  may  limit  a  priority 
to  a  specified  instructional  level  such  as 
preschool  elementarj-,  or  secondary. 
(Authority:  20  U.&C  4823) 

§  '/i>&.6     What  regulation*  «t.p'y"' 

The  following  regulations  apply  to  the 
Family-School  Partnership  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  Instittitiona 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Orgamzations),  Part  75  (Duect 
Grant  Programs),  Part  77  (Defmitions 
that  Apply  to  Department  Regulations). 
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(except  for  the  definition  of  "equipment" 
in  34  CFR  77.1),  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 
(b)  The  regulations  m  this  Part  758. 

(Authority:  20  U.S.C.  4821-4823J 

S  759.7    What  daftnMon*  appty? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1; 
Applicant 

Application 

Award 

Budget  period 

Department 

EDGAR 

Equipment  i 

Facilities  ' 

Grantee 

Local  educational  agency  (LEA) 

Nonprofit 

Project 

Private 

Public 

Secretary 

State  educational  agency  (SEA) 

(b)  Other  definitions:  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  Act  Part  B,  Title  HI  of  the 
Augustus  F  Hawkins — Robert  T 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988. 

"Capital  equipment"  means 
"equipment'  as  defined  in  34  CFR  77.1. 

"FIRST'  means  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching. 

(Authority:  20  U  S.C.  4«21-*823,  4643) 

Subpart  B — How  DoM  On*  App(y  for 
an  Award?  [Rasarvad] 

Subpart  C— How  Doaa  tha  Sacratry 
Maka  an  Award'? 

S7M^    How  doM  tlw  Secretary  avaluata 

an  application? 

(a)  The  Secretary  evaluates  an 
application  according  to  the  criteria  in 
S  758.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  {  758.21 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  4821-4823) 


5  758.21     What  Ml«ctlon  crttaria  do««  tt>e 
Sacratary  use? 

The  Serre'ary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Need  f^or  the  pro/ect.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  magnitude  of  the  need 
for  the  projt'ct.  including  the  magnitude 
of  the  nef:d  for  improving  edcucational 
achievement  among  the  students  whom 
the  proposed  prn)ect  is  designed  to 
benefit 

(b)  Plan  of  operation^  (20  points)  The 
Secretarv'  reviews  each  application  to 
determine  the  quality  of  the  design  of 
the  proposed  project  and  the  applicant's 
plans  for  earning  it  out,  including  the 
extent  to  w^^ich  the  project  is  likely  to 
increase  tt.e  irvolvement  of  families  in 
the  education  of  their  children. 

fc)  Quality  of  key  personnel.  (10 
points] 

(1)  The  Secretary  reviews  ""ach 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including — 

(i)  The  qualifications  of  the  project 
director, 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(m)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (ij  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant  as  part  of  its 
nondiscnminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(2)  to  determine  the  qualifications  of 
persrnnel  referred  to  in  paragraphs 
(c)(1)  (i)  and  (ii)  of  this  section,  the 
Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(li)  .Any  other  qualifications  that 
pertain  to  the  project. 

(d)  Educational  value.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  educational  value  of  the 
proposed  project  including  the  extent  to 
which  the  proposed  project  would 
address  goals  such  as — 

(1)  Ensuring  disadvantaged  students 
equal  opportunity  for  high  quality 
education. 

(2)  Eatablishmg  an  environment  and 
expectation  of  achievement  for  those 
students; 

(3)  Fostering  accountability  among 
teachers,  students,  and  famihes  for  the 
results  of  educational  activity;  and 

(4)  Improving  the  educational 
achievement  of  students. 

(e)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 


application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  applicant  plans  to  continue  the 
project  after  the  grant  has  ended. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project  and 

(2)  To  the  extent  possible,  are 
objective  and  will  produce  data  that  are 
quantifiable. 

(g)  National  significance.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  national  significance  of 
the  proposed  project  including: 

(1)  The  likely  impact  of  the  proposed 
project 

(2)  The  magnitude  of  the  expected 
outcomes;  and 

(3)  The  potential  transferability  of  the 
proposed  project  to  other  settings  with 
the  likelihood  of  accomplishing  similar 
results. 

(Authority:  20  U.S.C.  4821^ta23j 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1850-0629) 

$758.22    What  additional  factors  doee  ttte 
Secretary  consider  hi  maidng  new  awards? 

In  determining  the  order  of  selection 
under  EDGAR  S  75.217(d)  for  new 
awards  under  the  Family-School 
Partnership  Program,  the  Secretary 
considers,  in  addition  to  the  selection 
criteria  in  S  758.21.  the  extent  to  which 
funding  an  application  would  contribute 
to— 

(a)  The  diversity  of  projects  fimded 
under  a  particular  competition  or  under 
this  program;  and 

(b)  The  geographical  balance  of 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(Autho"ty:  20  U.S.C.  4821-4823) 

S  7S&23    Under  wtwt  circumstances  does 
ttw  Seoretary  consider  an  unsolicited 
application? 

(a)(1)  At  any  time  during  a  fiscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  unsolicited  applicatioas  for 
projects  that — 

(i)  Are  designed  to  carry  out  one  or 
more  of  the  activities  in  S  758.4;  and 

(ii)  Do  not  meet  any  of  the  absolute 
priorities  established  under  any 
competitions  for  the  FIRST:  Family- 
School  Partnership  Program  aimounced 
in  the  Federal  Register  for  that  fiscal 
year. 


(2)  In  a  fiscal  year  in  which  the 
Secretary  does  not  establish  absolute 
priorities,  the  Secretary  does  not 
consider  unsohcited  applications  for 
funding. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100.  the  Secretaty  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  evaluates  an 
unsolicited  apphcation  for  funding  in 
accordance  with  the  procedures 
described  in  {  758.20. 

(Authority:  20  U.S.C.  4821-4823) 

Subpart  D— What  Conditions  Must  Ba 
Met  After  an  Award? 

§758.90    How  must  funds  be  ueed  under 
Family-School  Partnership  projects? 

A  grantee  shall  use  funds  awarded 
under  this  program  to  supplement  but 
not  supplant  other  resources  available 
to  the  grantee. 
(Authority:  20  U  S.C.  4841) 

§754.31    How  does  the  Secretary  Hmlt  the 
uee  of  grant  funds? 

The  Secretary  may  restrict  the  amount 
of  funds  made  available  for  capital 
equipment  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project. 

(Authority:  20  U.S.C.  4841) 

NotB. — Tb«  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— Analysis  of  Comments  and 
Responses 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  twenty-seven 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  follows: 

Schools  and  Teachers  Program 

(Section  57.3)  Who  is  eligible  for  on 
award? 

Comments:  The  Secretary  received 
three  letters  concerning  eligibiUty  for 
awards  under  the  Schools  and  Teachers 
Program. 

One  commenter  asked  whether 
proprietary  private  schools  are  eligible 
for  awards,  or  if  eligibihty  ia  restricted 
to  nonprofit  private  schools. 

Another  commenter  asked  whether 
Bureau  of  Indian  Affau^  (BIA)  schools 
would  be  eligible  for  funding. 

A  third  commenter  asked  if  the 
following  entities  are  eligible  to  apply 
for  funding:  American  Samoa,  Guam. 
Commonwealth  of  the  Northern 
Marianas.  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  and  the  Trust  Territory  of 
the  Pacific. 


Discussion:  Proprietary  schools  are 
eligible  to  apply  for  funding  under  this 
program.  .Neither  the  Act  nor  tlie 
regulations  restricts  eligibility  to 
nonprofit  private  schools. 

Bl.A  schools  operated  by  the 
Department  of  the  Interior  are  no; 
eligible  for  grants  under  this  program 
The  Department  of  Education  is 
generally  prohibited  from  making  grants 
to  other  Federal  agencies.  However,  BIA 
schools  that  are  not  operated  b>  interior 
but  receive  a  portion  of  their  funding 
from  Intenor  are  eligible  for  funding 
under  this  program. 

The  statute  and  the  regulations 
provide  that  eligible  parties  are  State 
educational  agencies  (SFAs),  local 
educational  agencies  (LEAs). 
institutions  of  higher  education  (IHEs). 
nonprofit  organizations,  individual 
public  or  pnvate  schools,  consortia  of 
individual  schools,  and  consortia  of 
these  schools  and  institutions.  These 
types  of  agencies,  organizations,  aisd 
institutions  located  in  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Marianas,  and  the  remaining 
Trust  Territory  of  the  Pacific,  are  eligible 
to  apply  for  funding  under  these 
programs  provided  they  meet  the 
appropriate  definitions  in  the 
regulations.  However,  under  section 
105(i)(2)  of  the  Compact  of  Free 
Associabon  Act  of  1986  (Pub.  L  99-239). 
the  Federated  States  of  Micronesia  and 
the  Marshall  Islands  are  eligible  for 
assistance  only  under  Federal  education 
programs  providing  assistance  to  them 
as  of  January  1. 1985.  The  FIRST 
Program  was  authorized  on  April  28, 
198a  Therefore,  agencies,  organizations, 
and  institutions  of  these  entities  are  not 
eligible  to  apply  for  funding  under  this 
program. 
Changes:  None. 

(Section  757.4)  What  activities  may  the 
Secretory  fund? 

Comments:  The  Secretary  received 
many  comments  recommending  various 
activities  or  projects  for  funduig  under 
the  Schools  and  Teachers  Program. 

In  addition,  two  commenters  asked 
that  pupil  services  personnel  or  school 
social  workers  be  included  as  eligible 
participants  under  activities  (d)  and  [i] 
of  §  757,4. 

Discussion:  the  activities  listed  in 
§  757.4  of  the  regulations  are  based  on 
the  list  of  activities  authonzed  by 
section  3211(a)  of  the  Act.  Given  their 
comprehensive  nature,  these  activities 
will  support  a  v«de  variety  of  projects, 
including  most  of  the  types  of  projects 
suggested  by  the  commenters. 

The  Secretary  agrees  that  pupil 
services  personnel  and  school  social 
workers  are  among  the  educational 


persoimel  that  are  eligible  participants 
in  the  activities  listed  in  §  757.4  (d)  and 
(i)- 

Changes:  Section  757.4  (d)  and  (i).  has 
been  amended  to  include  "other 
educational  persormel"  as  eligible 
participants. 

(Section  757.4)  What  activities  may  the 
Secretory  fund?  and  (§  75732)  How  does 
the  Secretary  limit  the  use  of  grant 
funds? 

Comments:  Several  commenters 
expressed  concern  that  the  regulations 
might  permit  a  private,  church-related 
school  to  use  grant  funds  for  purposes 
prohibited  by  the  Fu^t  Amendmeot 

Discussion:  Section  3211(a)  of  the  Act 
authorizes  awards  to  indivlduai  private 
schools  without  restricting  ehgibiUty  to 
nonsectarian  private  schools  and  the 
regulations  are  consistent  with  the 
statutory  eligibility  provisions. 
Furthermore,  Federal  grant  awards  to 
religious  institutions  for  secular 
purposes  have  been  upheld  as  being 
facially  constitutional.  See  Bowen  v. 
Kendrick  108  S.  Ct.  2562  (1988),  As  part 
of  its  normal  review  process,  the 
Department  will  review  all  applications 
under  this  program  to  ensure  that  they 
meet  all  applicable  legal  requirements 
and  that  funds  will  be  used  only  for 
a  llowable  purposes. 

Changes:  None. 

(Section  :'57..'y)  What prioritiea  may  the 
Secretary  establish? 

Comments:  The  Secretary  received 
several  comments  suggesting  various 
priorities  in  addition  to  those  already 
included  m  the  regulations. 

Discussion:  The  priorities  in  the 
ri  xulations  are  those  found  in  section 
3:11  (hi  of  the  Act  Furthermore,  the 
Secretary  may  establish  additional 
priorities  for  specific  competitions  in 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  75.105. 

Changes:  None. 

(Section  757.7)  What  definitions  apply? 

Comments:  The  Secretary  received 
two  letters  concerning  definitions  for  the 
FIRST:  Schools  and  Teachers  Program. 
One  commenter  suggested  that  the 
definition  of  "at  risk  students"  include 
the  "children  of  adult  high  school 
parents  and  adult  high  school  students." 

Another  commenter  suggested  that  a 
definition  of  "school-level"  be  included 
in  the  regulations  to  clarify  the  types  of 
eligible  projects. 

Discussion:  The  definition  of  "at  risk 
students'  for  the  purposes  of  the  FIRST 
Program  is  included  in  section  3243  of 
the  Act.  While  the  definition  of  "at  risk 
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students"  makes  no  specific  reference  to      follow  the  procedure  established  in  learning,  i.e.  die  performance  of 

the  "children  of  adult  high  school  those  States  under  the  Executive  Order,       teachers  and  students  at  the  school 
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Unsolicited  applications  are  evaluated      such  training  sessions  if  the  applicant  require  appllcanU  to  discuss  the  specific 

!?!i^fli'.."T.'=^*'7^  "  "J5^"2^  demonstrates  that  providmg  such  care  is      goals  and  objectives  of  d»e"preiS  in 
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students"  makes  no  specific  reference  to 
the  "children  of  adult  high  school 
parents  and  adult  high  school  students." 
it  does  include  educationally 
disadvantaged  students.  Under  the 
Schools  and  Teachers  Program, 
"children  of  adult  high  school  parents 
and  adult  high  school  students  "  who  are 
elementary  or  secondary  students  and 
considered  to  be  educationally 
disadvantaged  would  be  included  under 
the  definition  of  "at  nsk." 

School-level  projects  described  in 
{  757.2(a)(2)  are  based  on  the 
requirements  for  school-level  projects  In 
section  3212(a)(2)  of  the  Act.  The 
Secretary  does  not  believe  it  is 
necessary  to  provide  an  additional 
definition  of  school-level  projects. 

Changes:  None. 

(Section  757.10)  What  are  the 
procedures  for  State  educational  agency 
(SEA)  review? 

Comments:  The  Secretary  received 
four  letters  on  $  757.10,  requesting 
clarification  of  the  procedures  for  SEA 
review  of  proposals  submitted  under  the 
Schools  and  Teachers  Program.  One 
commenter  suggested  that  this  section 
be  revised  to  indicate  more  clearly  the 
means  by  which  SEAs  may  request  the 
opportunity  to  review  applications  by 
requiring  the  Secretary  to  notify  each 
SEA  individually  of  its  prerogative  in 
this  matter. 

Other  commenters  expressed  concern 
that  under  }  757.10  funds  awarded  under 
the  Schools  and  Teachers  Program 
would  be  distributed  through  SElAs. 
rather  than  directly  to  the  appUcants. 

Another  commenter  inquired  whether 
SEA  approved  of  an  application  was 
necessary  in  order  to  receive  funding  or 
if  SEAs  merely  received  a  copy  of  the 
proposal. 

Another  commenter  expressed 
concern  that  SEAs  would  have  the  right 
to  review  applications  submitted  by 
private  schools  and  suggested  that 
pnvate  schools  be  exempt  from  this 
provision. 

Discussion:  Section  32121b)  of  the  Act 
states  that  each  application  for  a  grant 
under  the  Schools  and  Teachers 
Program  shall  be  for>\-arded  to  the 
appropriate  SEA  for  review  and 
comment.  ;f  the  SL*\  requests  the 
opportunity  for  review.  The  Act  does  not 
provide  for  any  exceptions  to  this 
requirement. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact  the  Single 
Point  of  Contact  for  each  State  and 


follow  the  procedure  established  in 
those  States  under  the  Executive  Order. 
The  name  and  address  of  each  State 
Single  Pcmt  of  Contact  was  published  in 
the  Federal  Register  on  November  18. 
1987  (52  PR  44330-M340) 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Funds  awarded  under  the  Schools  and 
Teachers  Program  will  be  distributed  by 
the  Department  directly  to  the 
applicants.  Funding  under  the  Schools 
and  Teachers  Program  is  not  contingent 
upon  SEA  approval,  nor  will  the  SEA 
review  process  in  any  way  delay  the 
Department's  consideration  of  an 
application. 

Changes:  None. 

(Section  757.21)  What  selection  criteria 
does  the  Secrftary  use? 

Cornmer.ts:  The  Secretary  received 
three  comments  concerning  the  criteria 
for  evaluating  applications  under  the 
Schools  and  teachers  Program.  One 
commenter  questioned  the  number  of 
points  assigned  to  the  plan  of  operation 
criterion,  arguing  that  assigning  20 
points  to  this  criterion  has  the  effect  of 
requiring  applicants  to  discuss  specific 
strategies  and  solutions  in  their 
applications,  and  thus  precluding 
planning  activities  from  which  strategies 
for  education  reform  would  emerge. 

The  commenter  also  expressed 
concern  that  applicants  for  school-level 
projects  may  have  difficulty  in 
addressing  the  national  significance 
criterion,  especially  the  transferability 
of  their  project,  and  suggested  that 
school-level  applicants  be  asked  to 
focus  on  the  project's  probability  of 
improving  education  at  the  individual 
school  instead. 

Another  commenter  recommended 
that  the  number  of  points  assigned  to 
the  national  significance  critenon  be 
reduced  from  15  to  5  and  that  the 
educational  value  criterion  be  increased 
from  25  to  35  points. 

Discussion:  The  Act  authorizes  the 
Secretary  (o  make  grants  to  improve 
educational  opportunities  for.  and  the 
performance  of,  elementary  and 
secondary  schools  and  teachers. 
Specific  information  about  how  a  project 
will  be  carried  out  is  important  to 
determining  how  well  it  addresses  the 
purposes  of  the  Act  and  how  likely  it  is 
to  be  effective,  bo»h  important 
deterrTiinations  in  making  responsible 
decisions  about  the  award  of  Federal 
funds.  Applicants  that  propose  only 
planning  activities  will  need  to 
demonstrate  how  such  activities  are 
airected  at  improviiig  teaching  and 


learning,  i.e.,  the  performance  of 
teachers  and  students  at  the  school 
level.  Such  activities  are  not  precluded. 

Section  3231(e)  of  the  Act  requires  the 
Department  to  consider  the  potential 
transferability  to  other  settings  in 
reviewing  proposals  for  both  school- 
level  and  other  Schools  and  Teachers 
projects.  The  Secretary  does  not  believe 
that  applicants  for  school-level  projects 
should  necessarily  have  difficulty 
addressing  this  aspect  of  the  selection 
criteria.  One  of  the  ways  to  promote 
transferability  of  a  project  is  to  ensure 
that  the  specific  conditions  of  its 
implementation  and  outcomes  are 
adequately  documented.  Supporting 
projects  that  have  the  potential  for 
replication  means  that  more  students 
could  ultimately  benefit  from  the 
expenditure  of  these  funds. 

The  national  significance  criterion 
incorporates  three  factors — proposed 
impact,  expected  outcomes,  and 
potential  transferability  to  other 
settings — which  section  3231(e)  of  the 
Act  requires  the  Department  to  consider 
in  reviewing  applications  for  funding.  In 
light  of  their  intended  importance  in 
funding  decisions,  the  points  assigned  to 
the  National  Significance  criterion  do 
not  seem  excessive. 

Changes:  None. 

(Sections  757.23  and  758.23)  Under  what 
circumstances  does  the  Secretary 
consider  an  unsolicited  application? 

Comment:  One  commenter  expressed 
concern  that  under  the  regulations  the 
Secretary  would  have  the  authority  to 
fund  unsolicited  proposals  under 
§  S  757.23  and  758.23  without  first 
publishing  any  applicable  priorities  or 
criteria  in  the  Federal  Register.  The 
commeiiter  suggested  that  §S  757.23(b) 
and  758.23  be  revised  to  state  that  ".  .  . 
the  Secretary  may  fund  an  unsolicited 
application  only  after  jointly  developing 
priorities  with  the  FIRST  Board  and 
publishing  such  priorities  in  the  Federal 
Register." 

Discussion:  The  regulations  provide 
that  the  Secretary  may  only  accept  and 
consider  unsolicited  applications  for 
funding  in  a  fiscal  year  in  which 
absolute  priorities  have  been 
established,  and  that  only  unsolicited 
applications  that  do  not  meet  any  of  the 
absolute  priorities  established  under 
any  competitions  for  FIRST  for  that 
fiscal  year  may  be  accepted  and 
considered  for  funding.  The  advice  of 
the  FIRST  Board  will  be  considered  by 
the  Secretary  in  establishing  priorities 
for  the  Schools  and  Teachers  Program 
and  the  Family-School  Partnership 
Program. 


Unsolicited  applications  are  evaluated 
against  the  same  criteria  in  J8  757.21 
and  758.21  used  to  evaluate  other 
applications  for  funding  under  the  FIRST 
Program.  In  addition,  liJke  other 
applications,  unsolicited  applications 
must  meet  the  purposes  of  the 
authorizing  statute  in  order  to  be 
considered  for  funding. 

Change:  None. 

Family-School  Partnership  Program 

(Section  758.2)  Who  is  eligib)e  for  an 
award? 

Comments:  A  commenter 
recommended  that  school  districts  not 
eligible  for  funding  under  Chapter  I  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  be 
eligible  to  receive  a  grant  under  the 
Family-School  Partnership  Program. 

Discussion:  Section  3222  of  the  Act 
provides  that  only  local  educational 
agencies  eligible  to  receive  a  grant  under 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Act  of  1965,  as  amended, 
may  receive  an  award  under  the  Family- 
School  Partnership  Program. 

Changes:  None. 

(Section  758.4}  What  activities  may  the 
Secretary  fund? 

Comments:  The  Secretary  received 
two  comments  suggesting  additional 
activities  that  should  be  Included  in 
S  758.4. 

One  commenter  suggested  that  under 
activity  (f),  language  be  included  to 
provide  for  the  evening  care  of  children 
whose  parents  are  involved  in 
counseling  services,  but  who  are  unable 
to  make  provisions  for  child  care. 

Another  commenter  recommended 
that  language  be  added  to  the 
regulations  specifically  providing  for  the 
Involvement  of  pupil  services  personnel 
and  school  social  workers  in  Family- 
School  Partnership  projects. 

Discussion:  The  activities  included  in 
S  758.4  of  the  regulations  are  those 
authorized  by  section  3223  of  the  Act 
Given  their  comprehensive  nature,  these 
activities  will  support  a  wide  variety  of 
projects,  including  most  types  of 
projects  suggested  by  the  commenters. 

With  regard  to  allowing  funds 
awarded  under  the  Family-School 
Partnership  Program  to  be  used  for  child 
care,  section  3223(b)(1)  of  the  Act  allows 
funding  to  be  used  for  reasonable  and 
necessary  expenditures  associated  with 
the  attendance  of  parents  or  guardians 
at  training  sessions  for  the  family  on  the 
family's  educational  responsibilities. 
This  would  include  using  funds  for  the 
care  of  children  of  parents  atttending 
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such  training  sessions  if  the  applicant 
demonstrates  that  providing  such  care  is 
reasonable  and  necessary  to  the  project 

The  regulations  provide  that  "other 
educational  personnel"  may  participate 
in  many  of  the  activities  funded  under 
the  Family-School  Partnership  Program 
Pupil  services  personnel  and  school 
social  workers  are  among  the  other 
school  officials  involved  in  the 
educational  process  who  would  be 
considered  "other  educational 
personnel." 

Changes:  None, 

(Section  758.5)  What  priorities  may  the 

Secretary  establish? 

Comment  The  Secretary  received  one 
letter  regarding  the  priorities  that  may 
be  established  for  this  program.  The 
commenter  expressed  concern  that  the 
flexibility  and  consistency  of  the 
Family-School  Partnership  Program 
would  be  hindered  if  grant  competitions 
were  limited  to  specific  instructional 
levels,  such  as  preschool,  elementary  or 
secondary. 

Discussion:  The  Secretary  does  not 
agree  that  allowing  the  Department  to 
hmit  given  grant  competitions  to  specific 
instructional  levels  wnll  hinder  the 
flexibility  and  consistency  of  the 
Family-School  Partnership  Program.  It 
could,  in  fact  produce  the  opposite 
result  For  example,  if  it  is  found  that  the 
majority  of  the  proposals  funded  during 
a  given  fiscal  year  involve  the 
elementary  and  secondary  levels,  the 
subsequent  year  the  Secretary  could 
limit  the  competition  to  projects 
involving  the  preschool  level,  thus 
achieving  a  better  overall  balance. 
Change:  None. 

(Section  758.21)  What  selection  criteria 
does  the  Secretary  use? 

Comments:  The  Secretary  received 
two  comments  concerning  the  selection 
criteria  for  evaluating  apphcations 
submitted  under  the  Family-School 
Partnership  Program.  One  commenter 
recommended  that  under  the  need  for 
the  project  criterion,  language  be 
included  to  indicate  that  in  addition  to 
reviewing  apphcations  to  determine  the 
magnitude  of  the  need  for  improvinjj 
educational  achievement  among 
students  the  proposed  project  is 
designed  to  benefit  the  Secretary  should 
review  apphcations  to  determine  the 
magnitude  of  the  needs  of  families  for 
services  and  activities  to  increase  theu- 
involvement  in  their  children's 
education. 

Another  commenter  suggested  that  the 
educational  value  critenon  be  revised  to 


require  applicants  to  discuss  the  specific 
goals  and  objectives  of  their  projects  in 
improving  the  ties  between  schools. 
famihes.  and  local  communities  and 
how  the  improvement  of  these  items  will 
result  in  increased  educational 
achievement  of  students  at  the 
preschool  elementary  and  secondary 
levels. 

Discussion:  The  need  for  the  project 
criterion  asks  for  an  assessment  of  the 
need  for  the  project  The  need  for 
services  or  activities  to  facilitate  family 
involvement  does  speak  to  the  need  for 
the  project.  The  criterion  specifically 
mentions  the  achievement  needs  of 
students  to  give  advantage  to  projects 
designed  to  get  the  families  of  low- 
achieving  students  involved  in  helping 
\rf\T  chiiiirrn  dn  -tciu"  :;-,  school.  The 
Si.'i,Te;<ir)'  bi'l)e\es  ihie  is  consistent 
with  statutory  intent 

According  to  section  3221fb)  of  the 
Act  the  purpose  of  the  Family-School 
Partnertihip  lYogram  is  to  improve  the 
educHtional  achievement  of  children 
through  increased  family  involvement 
Section  3222  provides  that  only  Chapter 
1  eligible  school  districts  may 
participate  m  the  program.  iTie 
Secretary  views  the  improvement  of  the 
educational  achievement  of  Students  as 
the  pnmarw  goal  of  the  Family-School 
Partnership  Program 

Given  the  emphasis  of  the  program  on 
improving  the  eriuaitional  achie\'ement 
of  students,  the  Secretary  agrees  that 
the  educiitional  value  criterion  should 
consider  the  extent  to  which  the  project 
addresses  tht  t  goal. 

Changes:  The  educational  valtie 
critenon  has  been  revised  to  include 
consideration  of  the  extent  to  which  the 
project  will  improve  the  educational 
achievement  of  students. 

(Section  758J22)  What  additional  facton 
does  the  Secretary  consider  in  making 
new  awards? 

Comments:  The  Sectitary  received 
one  comment  suggesting  that  In  order  to 
ensure  the  diversity  of  projects  under 
the  Family-School  Partnership  Program, 
at  least  one  project  be  funded  for  each 
acnviiy 

Discussion:  The  Secretary  believes 
that  creating  such  a  restriction  may 
uimecessarily  limit  his  ability  to  fund 
the  most  promising  proposals  to 
increase  the  involvement  of  parents  and 
improve  the  educational  achievement  of 
students. 

Change:  None. 
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DErARTMENT  OF  EDUCATION 

(Cn5ANo:84.211Al 

Invitation  o1  Application*  for  New 
Awards  Unel«r  tt>«  Fund  for  ttie 
Improvemartt  and  Reform  of  Schoolt 
and  Teaching  (FIRST):  Schools  and 
Teachers  Proflram  for  Fiscal  Year  1989 

Purpose  ofPrvgmir.:  To  provide 
a33:3tance  to  State  educaUonal  agencies 
(SEAs),  local  educational  agencies 
(LZAsj,  institutions  of  higher  educauor 
(IHEa),  nonprofit  organizaUons, 
individual  public  or  private  schools. 
consortia  of  individual  schools,  and 
consortia  of  these  schools  and 
institutions  to  conduct  Schools  and 
Teachers  projects  that  improve 
educational  opportunities  for,  and  the 
performance  of,  elementary  and 
secondary  school  students  and  teachers. 

Deadline  for  Transmittal  of 
Applications:  June  18, 1989. 

Deadline  for  Intergovemmen  taJ 
Review:  July  31. 1989. 
Applications  Available:  May  10, 1989. 
Available  Funds:  For  School-Level 
projects,  at  least  fl,482.000.  For  other 
Schools  and  Teachers  projects, 
approximately  $2,320,000. 

Estimated  Range  of  Awards:  For 
School-Level  projects,  from  $5,000  to 
$125.00a  For  other  Schools  and 
Teachers  projects,  from  $50,000  to 
$2SO.00a 

Estimated  Number  of  A  wards:  25 
School-Level  awardr,  15  other  Schools 
and  Teachers  awards. 
Prvject  Period:  Up  to  38  months. 
Budget  Period  12  months. 
Applicabie  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79.  80  and  85; 
and  fb)  The  regulations  for  this  program 
in  34  CFR  Part  757.  as  published  in  this 
issue  of  the  Federal  Register. 

Priorities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  757.5(c),  the 
Secretary  give*  an  absolute  preference 
to  applications  that  meet  the  following 
priority: 

•  The  Secretary  reserves  25  percent  of 
the  funds  appropriated  for  FIRST, 
$1,482,000,  for  applications  for  School- 
Level  projects  conducted  at  an 
individual  school  or  consortiimi  of 
schools  under  the  direction  of  a  full-time 
teacher  or  administrator. 

With  these  reserved  funds,  the 
Secretary  funds  only  applications  that 
meet  this  absolute  priority. 

The  remaining  funds  appropriated  for 
the  FIRST;  Schools  and  Teachers 
Program  will  be  used  to  fund  other 
schools  and  teachers  projects. 


The  following  competitive  and 
[iiv.tational  pnonties  apply  to  both 
Schv^cl  Lpvei  projects  and  other  Schools 
ard  Teachers  proiects. 

Ccnpetilive  Prt'ferfn.tr'  The 
5tj(Tetdr>'  gives  preference  io 
applmations  that  meet  one  or  more  of 
the  foUowmji  priorities 

•  Benefits  students  or  schools  with 
bel'iw-averago  academic  performance-. 

•  Leads  to  increased  access  to  ail 
students  to  a  high  quality  education:  and 

•  Develops  or  implements  a  system 
for  providing  incentives  to  schools, 
administrators,  teachers,  students  or 
others  to  make  measurable  progress 
toward  specific  goals  of  improved 
educational  performance 

Under  34  CFR  75.105(c)(2)(i),  34  CFR 
757-5(bj,  and  757,2CK,d)  for  both  School- 
Level  proiects  and  other  Schools  and 
Teachers  projects,  the  Secretary  awards 
up  to  25  pomts  to  an  application  that 
meets  one  or  more  of  the  competitive 
priorities  m  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  this  program  (34 
CFR  757.21) 

Invitational  Priorities:  For  both 
School-Level  projecU  and  other  Schools 
and  Teachers  projects,  the  Secretary  is 
particularly  Interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities: 

•  Promote  increased  achievement  by 
disadvantaged  students  through  such 
sU-ategies  as  expanding  parents'  and 
students'  choice  of  education  options, 
enriching  the  curriculum,  and 
decentirallzing  decision-making  and 
management  at  the  school  building  level; 

•  Create  incentives  for  Improved 
performance  by  Increasing 
accountability  at  all  levels  of  the 
education  system.  Projects  may,  for 
example,  develop  procedures  for 
intervening  In  failing  school  systems  and 
provide  differential  rewards— financial 
and  non-financial — to  schools  and 
school  systems  that  achieve  gains  in  test 
scores,  dropout  rates,  and  other 
performance  Indicators: 

•  Promote  opportunities  for  upgrading 
the  knowledge  and  skills  of  current 
teachers,  and  for  providing  enti^  year 
assistance  to  new  teachers; 

•  Improve  the  teacher  training  and 
certification  process  by  enabling 
outstanding  teachers  who  lack 
traditional  teacher  training  credentials 
to  teach  and  by  strengthening  existing 
teacher  preparation  programs;  and 

•  Broaden  the  pool  of  persons  eligible 
to  serve  as  principals  and  other 
administirators,  and  provide  entry  year 
assistance  to  new  administrators. 

In  addition,  the  Secretary  encourages 
applications  that  demonstrate  the 


applicant's  financial  commitment  to  the 
proposed  project  and  that  show 
evidence  of  plans  to  continue  the  project 
after  the  grant  ends. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Room  522, 
Washington,  DC  20208-5524.  Telephone 
(202)  357-6496. 

Program  Authority:  2D  U.S.C  4811- 
4812. 

Dated  April  28. 1989. 

Bruno  V.  Manno. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvements. 

(FR  Doc  89-10594  Filed  5-1-89;  B;45  am) 

BILUNa  COOe  4000-01-li 


[CFDA  Na  84.212A] 

Invitation  of  Applications  for  New 
Awards  Undar  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  (FlRSiy:  Family-School 
Partnership  Program  for  Fiscal  Year 
1989 

Purpose  of  Program:  To  provide 
assistance  to  local  educational  agencies 
(LEAs)  el^ble  to  receive  a  grant  under 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965.  as 
amended,  to  conduct  family-school 
partnership  projects  that  increase  the 
Involvement  of  families  in  improving  the 
educational  achievement  of  their 
children  at  the  preschool,  elementary, 
and  secondary  education  levels. 

Deadline  for  Transmittal  of 
Applications:  June  16, 1989. 

Deadline  for  Intergovernmental 
Review:  July  31. 1989. 

Applications  Available:  May  10. 1989. 

Available  Funds:  $1,976,000. 

Estimated  Range  of  Awards:  From 
$50,000  to  $200,000. 

Estimated  Number  of  A  wards:  20 
awards. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74, 75.  77.  79.  80.  and  85: 
and  (b)  The  regulations  for  this  program 
In  34  CFR  Part  758.  as  published  in  this 
issue  of  the  Federal  Register. 


For  Applications  or  Information 
Contact  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  522, 

Washington,  DC  20208-^524.  Telephone 
(202)  357-6496. 

Program  Authority:  20  U.S.C  4821- 
4823. 

Dated:  April  2a  1989. 
Bruno  V.  Manno. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doc.  8»-10595  Filed  5-1^9:  845  ami 
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bonds  have  been  refined  to  eliminate 
the  possi 


the  possibility  of  negative  interest  Federal  Government  borrowing.  The 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Department  of  the  Treasury  Circulars  No 
653,  10th  Revision;  Public  Debt  Series  No 
3-67,  2nd  Revision;  and  No.  1-80.  2nd 
Revision ) 

Offering  of  United  States  Savings 
Bonds,  Series  E  and  EE 

agency:  BurPiiu  of  the  Public  Debt, 
Fiscal  Servicn.  Department  of  the 
Treasury. 
ACTION:  N'otice, 


54.   No,   83 


T 


uesd.iv    .May  2.  1989  /  Notices 


tm'ii 


summary:  This  Notice  is  being 
published  to  announce  the  Secretar\  of 
the  Treasury's  decision  to  grant  a  ten- 
year  extension  of  maturity  dates,  with 
interest,  for  Series  EE  bonds  bearing 
issue  dates  from  May  1,  1981.  through 
October  1,  1981.  These  bonds  would 
otherwise  reach  maturity  and  cease  to 
accrue  interest  during  the  period  May  1, 
1989.  through  October  1,  1989.  In 
addition,  the  Notice  provides 
information  that  the  market-based  yield 
calculations  for  Senes  E,/EE  saving's 


bonds  have  been  refined  to  eliminate 
the  possibility  of  negative  interest 

ETTECTIVE  DATE;  M.>  ,    :     i!Jr,i 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Adams,  Assistant  Chief 
Counsel.  Bureau  of  the  Public  Debt, 
"arkersburg,  West  Virginia  26106-1328. 

:  i04l  420-6505 

SUPPLEMENTARY  INFORMATION:    I  he 

S!:(.i(''dr\  (j!  the  Treasurv  h,is 
"''">'■"■-'  '''l  !'i''!  St;.rit>s  F.K  s.fvinQs  bonds 
With  :ss^n- d.it,-s  of  M,i\  1   }<n;i   through 
October  1.  l'j«],  wii!  In-  granted  a  ten- 
year  extension  of  thtir  maturity  dates, 
wi;h  int.T.','-!  The  term  "extended 
n'i-i'uj-'y  pp: , 
p«:ri,,Ki  Jar;:.,: 

bonds  wiii  (-..ntinup  to  a ;;ci-ue  interest 
iificr  the  end  of  thf  •,-  (iriginal  maturity 
p  r  r ) . )  a  T  o  t  a  k  e  a  d  \  a  n !  d  ge  of  the 
extension,  owners  of  bonds  v.^ith  issue 
d.ites  of  May  1,  1981,  through  October  1, 
1981.  need  only  to  conMnue  to  hold  their 
bonds.  The  pi)hc\  of  extending  savings 
bond  maturities  is  sound,  not  only 
bcHuse  bonds  offer  an  excellent  means 
for  ion^  t.   in  s;n    ;i^s,  but  also  because 


'  i"  refers  to  the  ten-year 
V.  f'.ii.h  out.-t.inding  savings 


they  piovide  a  cost-effective  source  for 
Federal  Government  borrowing.  The 
decision  to  extend  the  maturity  dates  of 
Series  EE  bonds,  as  noted  above,  does 
not  apply  to  any  other  savings  bonds  or 
notes. 

In  order  to  eliminate  the  possibility  of 
negative  accruals,  the  current  method  of 
computing  the  market-based  yields  will 
be  changed  for  Series  EE  bonds  issued 
on  or  after  May  1, 1989,  and  for  Series  E 
and  EE  bonds  entering  new  extended 
maturity  periods  on  or  after  that  date. 
Under  the  new  method,  the  yields  will 
be  rounded  to  one-hundredth  of  one 
percent,  rather  than  to  a  quarter  of  one 
percent. 

Amendments  of  the  offering  circulars 
for  United  States  Savings  Bonds.  Series 
E  and  EE,  reflecting  the  changes 
described  in  this  Notice  and  contaming 
new  tables  of  redemption  values,  will  be 
published  shortly. 

Datfd:  .ADril  28, 1989. 
Ger.a,,  ".'^^oihy, 
Fiscal  Aii,. slant  Secretary. 
[FR  Doc.  89-10647  Filed  5-1-89;  9:19  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Me«ting 

Notice  13  hert.';>y  gi'. en  '"d:  a  r:\ 
of  trie  Nuclear  Waste  Techr,;ral  F 
Boards  Panel  or.  Ri^^k  and  [Vrfr^r; 
Analysis  wiil  be  htid  on  I'^esday 
13.  1989.  from  10;<X)  a.m  -4:TO  p.T. 
on  Wednesday,  May  1".  W80,  frorr.  1 
a.m. -130  p.m.  in  room  6F^-<369  of  the 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  DC  2058.5. 

The  purpose  of  the  meeting  \s  to 
obtain  information  which  the  Panel  has 


M.r. 

an  i 


r.  ^  .         i  :-  T  'he  Department  of 
•-..nrryy  ^IK^F'  DOE  will  brief  the  Panel 
on  th<'  I'-rfotTnance  assessment  program 
n;  ::.•■  (  eiice  of  Civilian  Radioactr.e 
Waste  Management.  The  public  is 
permitted  to  attend  these  meetinss    :.  y 
as  observers.  The  meetings  w   i  be 
'ranscribed  and  procedures  to  obtain 
"anscripts  will  be  provided  at  the 
n    .   i;  )i  To  ensure  that  adequate 
•  J       ;>  ^  are  provided  for  public 

•■,",:  ir;re,  persons  planning  to  attend 
1      r  !  *  W  iliam  Sprechef  oa 

:'  'Hfv-rt.'Vi'J  by  5:00  p.m.  (e.s.t). 

;,,-,    Mr.  12. 1989.  TheFc'  —  -sta: 


iding  and  prior 
to  be  r-ade  for 


Building  IS  a  secured  bi 
arraHi^enients  will  need 
attendance  by  the  public. 

Farther  information  on  tht-sf-  meetings 
can  be  obtained  from  Wiibam  Sprecher, 
Department  of  Energy  (RVV~422;.  1000 
Independence  Avenue  SW.. 
Washington,  DC  203B5.  (2021  586-fiOfi9. 

D«le  M.iV  1    i;)89. 
Dennis  G.  Condle, 
■\ctinf;  Administrative  Officer,  Nuclear  Waste 

Techmca!  Review  Board- 

jFR  Doc-  8l-l'3«j5a  F::(  d  .Vl^-;)  10:27  am) 
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The  President 


Presidential  Documents 


Proclamation  5961  of  Apni  28    1939 
National  Arbor  Day    1989 

By  the  President  of  the  L'nited  Smte.s  of  AnuT.c.i 

A  ProclaiTiHtion 

When  Ar!  <)'  n<i\  w.^s  first  ;  hsi  vti!  ;;  \ebraska  117  years  ago,  it  demonstrat- 
ed the  imporuiri!  roip  th.f!  Urcs  fUrv  ws  our  daily  lives.  The  occasion  called 
Americans'  dttcntion  to  the  fdct  th;jt  our  ht.iv^  use  of  wood  for  fuel,  lumber. 
and  other  products  was  depleting  our  Na'ion's  trees  at  an  alarming  rate. 

Arbor  Day  inspired  many  Americans  in  i  lii  efioris  to  protect  this  precious 

resource— and  ail  areas  of  our  environir.fnt— for  the  sake  of  future  genera- 
tions. Today.  Americans  convrvjc  t--  ,.iilti\:,u-  ".i-.  v\:th  the  same  sense  of 
stewardship.  During  the  past  8  ye.i.-s  \%  »■  h,.v.   |i;auled  increasing  numbers  of 


them,  culminating  in  last  ye.tr.s 
year 


rct.ctnl  iis.if.fi'c 


of  trees  planted  in  a  single 


National  Arb(»r  Day  reminds  i  '-  of  ih.  sn-irtance  of  planting  and  caring  for 
the  trees  ;n  our  neigh!)orhood'.  .in;i  (  cunt-yside.  bii'  ''  .t'^)  ser\'es  a  larger 
purpo,se.  Arbor  Day  p-ovuics  <ni  (ippi.rtiim'y  for  all  ArntTi^ans  to  learn  more 
about  the  %nai  function  that  trcfs-— <'\ pryv\ ht  ■'->■  tn-n  our  national  forests  to 
tropical  niangrove  swamps— h.ive  m  ific  uiobal  ecosystem.  It  invites  us  to 
study  h(tw  we  can  best  prot.'ct  thfn  f.'-ici  desertification  and  overdevelop- 
ment in  many  areas  of  tfie  Hnrui.  Natincr  .A,'h,.;[  !).iy  is  also  a  time  for  us  to 
recugm/e  the  n;any  volunteers  dcrnss  tf;.'  i'-:'..,;  s-,,C's  who  participate  in 
reforestrilic-n  and  h.ibifat  res;..r.it;()n  ;i'f.tecta.  ihcbf  '.c.^nteers  have  helped  to 
trnfisform  hundreds  of  .icn  s  (.f  reiPir.ed  ''i.rest  into  thriving  woodlands. 

.NOW.  TiiF.RFJ-ORK.  1.  Cd-OiUiK  lilSH,  i'-fsident  of  the  United  States  of 

Amerca.  by  virtue  of  the  a.ithon'v  v.stt  it  i  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hi-eby  prcrl.u.m  April  28. 1989.  as  National  Arbor  Day 
and  call  upon  the  people  of  th«    I  :nited  States  to  observe  this  day  with 

appropriate  ceceitionies  an,,;  ,i,:S,\-;'.fs. 


IN  WriTv'KSS  WiiKRF.OF, 
of  April,  m  the  year  of  o;..^ 
Independence  of  the  1  'i;;te 


f  (\  '  he.-eiuito  set  my  hand  this  twenty-eighth  day 
l.t  rt!  nineteen  hundred  and  eighty-nine,  and  of  the 
Sctes  of  America  the  two  hundred  and  thirteenth. 


Filed  S-l-a*  Icn  atnj 


,X 
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Fro€lamation  5962  of  Apr-l  28,  1909 
Loyally  Day.  1909 

Bv   the  Fresicipnt  of  the  I'nitcti  S'-i':. 


lenca 


.-\  Proi.lamaHon 


[FR  Doo-«»-10686 
Filed  5-1-69:  1112  aroj 
Billing  code  Jli»-(H-M 


Truf!  p 
loyalty 
Mav   each 


r  i  :  srn   .'tq    rib  more  than  civic  pride;  it  also  requires  constant 
)  the  p-  rt jp  es  upon  which  our  country  was  founded.  On  the  Ist  of 
year    v.i    Americans  observe   "Loyalty  Day" — an   occasion   for 
reaffirming  mn  aliepiancR  to  the  United  States  and  our  devotion  to  the  ideals 

(jf  liberty  and  sf^lf^governnier.t, 


Loyalty  Da\  rrm;nds  us  that  fn'-etliirii  and  (U 
pies  worthy  of  our  lasting  fidehtv    ,\f!tins  !'• 


also  their  duty  to  oppose  despot.sn 
America's  freedom  and  independe.nc  e  "I 
they  avowed.  "  ,  .  we  miitualiy  pledye  -i 
and  our  sacred  Honor,"  Despite  the  t;rr 
surely  face,  the  Founders  knew  that  sect 
dom  of  the  American  people  warrH.nted  Si; 


!!r  t 


mocratic  government  are  princi- 
it  it  was  not  only  their  right  but 
! Sinn's  founders  boldly  declared 
the  support  of  this  Declaration." 
iher  our  Lives,  our  Fortunes, 
and  sacrifices  they  would 
God-given  rights  and  frec- 
Tr:':  ij-'j  mise. 


Generations  of  Americans  since  th«'n  ha\e  <  xpn  '-set 
tion  to  the  cause  of  freedom  Although  the\  were  m: 
of  wai,  our  Nation's  veterans — and  those  serMct-nie 
Itiiled  m  the  line  of  duty — (Jemonstrated  excrptniridl  i 
Those  who  wear  our  Nation's  uniform  t()aa>  itn,:  dli  : 
honor  their  solemn  pledge  to  uphold  and  "dffcnc  ■),: 
loyal  service  to  our  Nation 

Loyalty  Day  gives  all  Americans  an  opportuni'v  ■;;  r. 
the  United  States.  On  this  occasion,  we  redeCK  ,it.' 
liberty  and  justice  for  all—a  timeless  sdcii  wrjrt.hv 
fealty 


DSP   p 


r:  f   s.lfless  devo- 

>■'.:  !  >,  the  horrors 
v-^n  ;*•[',  \\  '10  were 

'  :  !  ir  country. 
i     fficials  who 

tution.  also  give 


dfirm  their  allegiance  to 
irselves  to  the  ideal  of 
f  our  abiding  faith  and 


'r>. 


Pr-s 
as  I,, 
anil 

]CS 


Ib^j 


gress,  by  joint  resolution 
has  designated  May  1  of 


To  fost.^r  loyalty  and  love  of  cuc-itrv, 
approved  July  18,  19.38  (72  Stat.  .i()9:  3'>  l. 
each  year  as  "Loyalty  Day 

NOW,  THEREFORE.  I.  GPIORGE  RUSH. 
America,  do  hereby  proclaim.  May  1  1989 
Americans  and  patriotic,  civic,   frtitcrn.ii 

observe  that  day  with  appropriate  ce-emci . ^„..  „j,„„  „„  wv..^,......^... 

officials  to  display  the  flag  of  ttie  United  Sidles  on  ail  Government  buildings 
and  grounds  on  that  day. 


i\  H 


■'  *'  e  United  States  of 

Day.  and  I  call  upon  all 

I c  i i.itional  organizations  to 

also  call  upon  all  Government 


IN  WITNESS  WHEREOF.  I  have  hernmt.;  ' 
of  April,  in  the  year  of  our  Lord  nineteen  .': 
Independence  of  the  United  States  ol  Anier 


land  this  twenty-eighth  day 

and  eighty-nine,  and  of  the 

t  wo  hundred  and  thirteenth. 


<r: 


-■  y — 


UMI 
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Proclamation  5963  of  April  28.  1989 

Bicentennial  Celebration  of  the  Inauj^uration   of  GtM.ryt    \\ 
ington 


By  the  President  of  the  United  States  of    Xithtk 


A  Proclamation 

In  the  annals  of  every  great  natisui,  t.^n  .'> 
through  the  ages,  George  WashiniJtnn  v\i 

As  President,  George  WdshinKtor.  leii  i.i; 
and  perhaps  most  difficult  years  by  rema 
which  it  was  founded.  In  so  doing,  he  set 
has  hoped  to  emulate.  On  April  :iO,  1P89, 
anniversary  of  his  inauguration 


are  leaders  whose  legacy  will  endure 
s  one  such  leader. 

r  Ui'.i^i.r.^  Nation  through  its  first. 

inmg  faithful  to  the  principles  upon 

' andards  that  every  President  since 

ue  commemorate  the  bicentennial 


Revered  for  his  leadership  dunny  t 
elected  to  office  by  a  unan.nioiis  vd 
to  serve  his  country  as  FVe.'^HJeRt  evtr 
sacrifice.  He  had  served  his  countrv  \o\, 
then  as  a  statesman — and  had  looh'd 
home.   Mount   Vernon.   Nevertheless   ht 
young  Nation's  vulnerability  Thi.s,  the  r 
to  gam  independence  from  G'^e,,*  \y:']-.. 
footing 


Revolutionary  War,  Washington  was 

"  1 788.  He  dutifully  answered  the  call 

1  though  it  required  a  great  personal 

iHv  ^r  !T    ■  \  years — first  as  a  soldier, 

f(  rw  ird  lu  retirement  at  his  beloved 

was  also  thoroughly  aware  of  the 

V.  ho  had  helped  the  United  States 

i    A  agreed  to  help  give  it  a  firm 


George  Washington  neither  sc-.i^ti*  mr  desired  political  power.  His  love  was 
liberty,  and  his  trust  was  m  the  American  people.  Washington  believed  that 
the  American  people  were  -'.ot  i  ni\  .  n'itled  to  a  system  of  self-government. 
but  were  also  capable  of  keepint!  i;  He  also  firmly  believed  that  the  form  of 
democratic  Ko\f'rnm(-nt  hf^  and  the  other  Founding  Fathers  had  conceived  was 
both  just  and  effective  Th"  G  ii^-titution,"  Washington  avowed,  "is  the  guide 
which  I  can  never  abantiDn 


1789    George  Washing'   :;   v\.is  inaugurated  before  a  jubilant 
(deral  liali  in  New  York  City.  After  taking  the  oath  of  office,  the 


On   April   ."iO 

crowd  at  I 

new  Presijf  nt  kissed  tne  Dih:;  and  the  crowd  thunderously  voiced  its  apprc 

al.  loming  this  chorus  m  celebration  were  the  exultant  peals  of  the  city's 

church  bells. 


Bv  Senate  Joint  Resole 
issue  a  proclamaticn 
President  WashinEt'  r 


'C  the  Congress  has  requested  the  President  to 
i(  knnvledging  the  celebration  of  the  bicentennial  uf 

iri.i;:;.Viratinn. 


NOW  1  i iLliiEFORE.  1.  GEORGE  BLbil,  President  of  the  United  States  of 
.\;  u  r:ca,  do  hereby  proclaim  April  30,  1989,  as  a  day  to  celebrate  the 
bicentennial  of  the  inauguration  of  George  Washington,  and  I  join  the  Con- 
gress in  inviting  houses  of  worship  to  celebrate  this  anniversary  by  ringing 
bells  or  undertaking  other  appropriate  activities  at  12:00  noon  (eastern  day- 
light savings  time]  on  April  30,  1989,  and  to  continue,  as  a  tribute  to  the  first 
President  of  this  Nation,  such  simultaneous  ringing  of  bells  for  two  fail 
minutes. 


18864 
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!N  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  twenty-eighth  day 

of  Apr:..  ;n  'ne  \r-d'  csf  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
ir,,it'j'.T::c-.:  (■  ::*  t^'r  rr,i'f -i  Strftps  of  America  the  two  hundred  and  thirteenth. 
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Proclamafinn  5964  of  April  28.  1'W9 
National  Drinking  Water  Week.  19ay 

By  ihe  Fresiden!  of  ti)p  rni!,,-il  St.ito';  nf  \n:i  rir.a 

A  Proclamation 

All  living  ti ms  lit  (It  d  on  water.  As  a  Nation,  we  have  been  blessed  with 
ai)undani  quant, ti^s  <  f  fresh  unter  to  quench  our  thirst  and  to  nourish  our 
fields  Bt  ;,use  it  is  so  eisy  u  turn  on  the  tap  and  obtain  gallons  of  fresh 
iiniikuig  water  e\erv  day,  many  of  us  often  take  that  great  blessing  for 


hind  each  gallon,  behind  each  drop,  are  the  combined 


uranted.  liowtn'or    b 

efforts  of  scientists  enyinfiers.  legislators,  water  plant  operators,  and  regula- 
uiry  nffii  i  lis  These  md  vuiuals  are  responsible  for  keeping  our  precious 
(inr'.kng  w.iter  .naild!  a    affordable,  and.  above  all,  safe. 

The  Federal  Safe  Uink  .  \\  ter  Act  of  1974  provides  a  framework  for 
preservui;;  and  ;mprc\;r,g  ou:  Nation's  drinking  water.  This  statute  has  been 
instramert.u  n  ehminating  the  most  acute  public  health  problems — such  as 
outbrt  aks  uf  (hoiera  a;  lii  I  >  phoid — caused  by  contaminated  drinking  water. 
The  ]9B(i  .X.randmer  ;s  lo  tie  Act  call  for  new  and  more  stringent  standards  to 
help  g  i,,r  1  apamst  sttmt  of  the  less  serious  hazards  that  still  threaten  the 
NatHMi  s  'r.p  vvdt!  -^  I'l  the  coming  years,  these  new  standards  will  require 
(  hanj^(  s  sri  the  desi-^n  and  operation  of  water  treatment  works  in  virtually 
evt,T\  eomr-iinity 
safegu.tnis  proteeh 


I  nited  States — changes  that  will  strengthen  the 
America's  drinking  water. 

Our  Naton  naist  (ontiiuie  to  identify  and  respond  to  the  hazards  that  poten- 
ti  :1'\  din  a'en  its  v\dter  supply.  Protecting  our  drinking  water  at  its  source  will 
reqiiirt  an  ongoing  effort  (  n  the  part  of  consumers,  scientists,  and  civic  leaders 

riiike. 

!n  recognition  of  dr  nkiiig  .%, iter's  importance,  the  Congress,  by  Senate  Joint 
Resc-htii  n  S>0  has  design.ited  May  1  through  May  7,  1989,  as  "National 
Dr'^K  ng  Watt  r  Ui  a  k  and  has  authorized  and  requested  the  President  to 
'ssae  a  proolarnation  n  Cilisfrvance  of  that  occasion. 

.\0W  THKREFORK,  1  CFOKCiK  HI  sH  r->sident  of  the  United  States  of 
Amenta,  dr.  hereby  pnn  laim  .May  1  through  May  7. 1989,  as  National  Drinking 
Water  Week  !  calt  upon  the  people  of  the  United  States  and  government 
othfials  \o  observe  this  wet  k   with  appropriate  programs,  ceremonies,  and 


aoiivatie 


in  order  to  enhrin 


e  public  awareness  of  the  benefits  of  drinking 

vvat"^  and  the  importance  of  kaeping  it  safe. 

IN  WITNESS  WHEREOF  1  h<i\t  hereunto  set  my  hand  this  twenty-eighth  day 
of  April,  n  t^e  year  of  o  ii"  l,o' i  nineteen  hundred  and  eighty-nine,  and  of  the 
!ni;ependenre  of  the  Initeif  ^^lates  of  America  the  two  hundred  and  thirteenth. 
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Proclamation  5965  of  April  28.  1989 

National    Society    of    the    Sons    of    the    American    Rpvolutifin 
Centennial  Dav.  1989 


By  the  President  of  the  United  States  of  Amerii  .i 


A  Pit>clamation 

Our  country's  Founding  Fathers  were  dcdiraifci  •.lo:  :):„/,  •:  securing  Ameri- 
ca's independence,  but  also  to  establishing  a  free  .itid  lirrnncratic  system  of 
government  for  the  new  nation.  Thanks  tc  tlw  fa.-:;  ,.n:!  l)ru*::cc  ui"  :*!-• 
ancestors,  freedom  has  flowered  i>n  our  short'8  »nil  htts  urui-i^nt  ut  a  icg^c^  ..f 
liberty  and  opportunity 

Some  of  our  ancestors  faced  hardships  that  wt-  sf.<;ii  ru-vfr  K.n.ns  sn  order  to 
win  and  preserve  our  precious  freedom.  From  the  fjattics  i>f  ij'\i'i\:U'.".  ..,.r;d 
Concord  to  the  Saratoga  and  Yorktown  campaign.s,  soldiers  m  nu-  Hrvny.:>::<r. 
ary  War  faced  the  dangers  of  enemy  ettacks,  as  wdi  ag  thrf-ats  i:'  \]'..n^>  r 
disease,  and  exposure  to  severe  weather.  We  can  never  fVirsjct  fiuw  l,f,Tv 
Washington's  troops  suffered  from  lack  of  food  and  uarr 
long  winter  at  Valley  Forge.  The  selfless  spint  and  yrcat 
carried  our  Revoiutionary  War  heroes  to  victory  stdi  !«-at  !r;ii-  ;-,  ;;'*.  •,,,  ..ir-t  ,;f 
the  American  people. 

The  National  Society  of  the  Sons  of  the  Amrncan  Ki'\oh.iU  -n  w^s  ...■,,■.■  s.'scd 
on  April  30,  1889,  to  perpetuate  the  spint  and  memory  >>!'  the  \)r,i\c  :•]:],-, ..::i. us 
who  won  our  Nation's  independence  and  defended  Uic  nr'i-^f  ,jf  :,'.i  :-\  ,•■:.: 
self-government  during  the  Revolutionary  War  AM::v;t;('s  \::  k .[-[.urt  oi  Uus 
goal  help  us  to  remember  the  tremendous  debt  wv  cwi  \>-  t'n  :n 


r.    -.'    f 


The  Congress,  by  Senate  jomt  Resolution  M.  has  dfs.v:fia'i 
"National  Society  of  the  Sons  of  the  .Ameru.an  Kcvii:;.'-: 
and  authorized  and  requested  the  Pnjsideni  tfi  ;^t!  <  a  ,■':,< 
ance  of  this  occasion. 


Apr; 
(.'ent(- 


iti- 


NOW.  THEREFORE.  I.  GEORGE  DUSii  Prvsd.  :  :   ,  f    ■ 

America,  do  hereby  proclaim  Apnl  30.  1989,  as  NHtiuri.d  Su.  t*v  cf 
the  American  Revolution  Centennial  Day.  antJ  i  c  aii  upon  She  pi 
United  States  to  observe  this  day  with  appr!!pria!e  ceremonies  an 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  m.v  h.^n.;  ',h:s  twcn!:, 

of  April,  in  the  year  of  our  Lord  nineteen  hundn-d  <-;:i:i  (■;'-•:*;,  nine 
Independence  of  the  United  States  of  Amerira  *h(-  ;vvi.  ?;;:-!:-.•■•:  ,,:': 


;;■■,  ■■■':'!\*-rv- 

tates  of 

:   t   ui  the 
i      tivities. 

and  of  the 

*hT*r'''nth. 
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Executive  Order  12677  of  Apn!  28,  19«9 
Historically  Black  Colleges  and  I  ni\«rKitips 


U;;t 


By  the  authority  vested  m  ire  as  I'resKient  [•\  the  Constitution  and  laws  of  the 
United  Slates  of  America,  m  order  to  acivance  the  development  of  human 
potential,  to  strengthen  the  capacity  cf  hist^r;,  ally  Rhck  cr'leges  and  univer- 
sities to  provide  quality  education,  and  to  im  r<  ;is,^  :  iportu.iities  to  participate 
in  and  benefit  from  Federal  programs,  i!  is  hc-ct  y  :::■;.  red  as  follows: 

Section  1.  There  shall  be  established  m   the  Di-p,.; 
Advisory  Commission,  the  I^esidenfs  Board  of  Adv.s 
Colleges  and  Universities.  The  members  of  the  Ec'.,:(l  «n:,;i  ; 
the  President.  The  Secretary  of  Education,  with  the  ,id\.::r 
Advisors,   shall    supervise    the   annua!   developnn  nt    df   .i    r 
designed  to  achieve  an  increase  in  the  participation   tn    hi 
colleges  and   universities   in   federally  sponsored   p.^oKrams 
Advisors  will  also  provide  advice  on  how  !o  intreasp  the  pr'\.: 
strengthening  historically  Black  colleges  and  universitit  s  Pa-; 
shall  be  given  to  facilitating  technical,  planning   and  lit  v(  i  ij 
historically  Black  colleges  and  universities,  with  the  goal  cf  t  r 
term  viability  of  these  institutions. 

Sec.  2.  The  Board  of  Advisors  shall  include  appropnatp 
historically  Black  colleges  and  universities,  of  other  ;n< 
education,  of  business  and  finance,  of  private  foundauai-,' 
education. 


!  iacation.  an 
: '.crxally  Black 
e  appointed  by 
)f  the  Board  of 
■deral  program 
^torically  Black 

T}  e  Board  of 
'i  ^(  ctor  role  in 
;;  :.;.!-  vu\  I'msIs 
r'a-r  ,iav  ite  to 
s  ir  ::,:  tne  long- 


■cprr'S^T'.i*ive«  of 
uitiuns  of  hichpr 
and  of  seco'ji.!:. 


,t'v:t 


It;   iiie  siiili,  :i: 
storically  Black 
;  a  .on  in  the  role  of 
Hi-ak  colleges  and 


Sec  3.  The  White  House  Initiative  on  Historically  HlacK 

sities,  housed  in  the  Department  of  Education.'  shall  f-r-u 

sources,   and  assistance  for  the  Board   of  .Advisors   on   H 

Colleges  and  Universities:  shall  assist  the  Secretary  of  Ed 

liaison  between  the  Executive  branch  and  hist()n(,ai;v 

universities;  and  shall  serve  the  Secrelar>'  of  Ediaatain  i-:  ;  a-nmg  out  his 

responsibilities  under  this  order. 

Sec  4.  Each  Executive  department  and  those  Execativc  ak-ciraps  dr-sxr 
by  the  Secretary  of  Education  shall  establish  an  anna..!  ;aan 
ability  of  historically  Black  colleges  and  universities  to  partir  if; 
sponsored  programs.  These  plans  shall  descnhie  measa-adif 
proposed  agency  actions  to  fulfill  this  order  and  shall  ia>  sat 
time  and  in  such  form  as  the  Secretar}'  of  Educatinr.   sha 
consultation  with  participating  Executive  agencies,  the  Secra'a 
shall  review  these  plans  and  develop  an  integrated  .'\r.ni;<i;  1- 
Assistance  to  Fiistorically  Black  Colleges  and  i'ra\ersitie.s  c 
by  the  President. 

Sec  5.  The  Secretary  of  Education  shall  cnsun    ".,!*   >  .•   - 
historically  Black  college  or  university  is  gnen  the  (  ppor'  ,    \ 
the  proposed  Annual  Federal  Plan  prior  to  ,*'-  nmsajr  r  i' 

Sec  6.  Each  participating  agency  shall  submit  tn  t.ao  Sf.  :(■■-% 
midyear  progress  report  and  at  the  end  of  'he  >ea.'   i-    Xc  , 
Report  that  shall  specify  agency  performance  du^^.'\^'    "-  "> 
tives. 

Sec  7.  Every  third  year,  the  Secretarj-  of  F.du.  at-on  <>^  „,    -  v. 
review  by  every  designated  Executive  department  anii  ag.  ■  > ) 


:n  federally 

1  ectives  for 

ted  at  such 

tfs.Knate.  In 
d  hi  J  cation 

>-r.-'.  ('Ian  for 
msideration 

■   .■  ;t  of  a 

-  aent  on 

'   I'-sident 

1        ation  a 

ft'  "-mance 
•   'i.c  objec- 
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!o  determine  the  extent  to  which  historically  Black  colleges  and  universities 
are  given  an  equal  opportunity  to  participate  in  federally  sponsored  programs. 
This  review  will  examine  unintended  regulatory  barriers,  determine  the  ade- 
quacy of  announcements  of  program  opportunities  of  interest  to  these  institu- 
•;ons.  and  identify  ways  of  eliminating  inequalities  and  disadvantages. 

Sec.  8.  The  Board  of  Advisors,  working  through  the  White  House  Initiative, 
shall  provide  advice  on  how  historically  Black  colleges  and  universities  can 
achieve  greater  financial  security  through  the  use  of  improved  business, 
accounting,  management,  and  development  techniques.  To  the  maximum 
extent  possible,  the  Board  of  Advisors  shall  enlist  the  resources  and  experi- 
ence of  the  private  sector  m  providing  the  assistance.  To  this  end,  historically 
Black  colleges  and  universities  shall  be  given  high  priority  within  the  White 
House  Office  of  National  Service. 

Sec.  9.  The  White  House  Office  of  National  Service,  along  with  other  Federal 
offices,  shall  work  to  encourage  the  private  sector  to  assist  historically  Black 
colleges  and  universities  through  increased  use  of  such  devices  and  activities 
as:  (1)  private  sector  matching  funds  to  support  increased  endowments,  (2) 
private  sector  task  forces  for  institutions  in  need  of  assistance,  and  (3)  private 
sector  expertise  to  facilitate  the  development  of  more  effective  ways  to 
manage  finances,  improve  information  management,  strengthen  faculties,  and 
improve  course  offerings.  These  steps  will  be  taken  with  the  goals  of  enhanc- 
ing the  career  prospects  of  their  graduates  and  increasing  the  number  of  those 
with  careers  in  science  and  technology. 

Sec  10.  In  ail  its  endeavors  the  Board  of  Advisors  shall  emphasize  ways  to 
support  the  long-term  development  plans  of  each  historically  Black  college 
and  university  The  Secretary  of  Education,  with  the  advice  of  the  Board  of 
Advisors,  shall  develop  alternative  sources  of  faculty  talent,  particularly  in  the 
fields  of  science  and  technology,  including  faculty  exchanges  and  referrals 
from  other  institutions  of  higher  education,  private  sector  retirees.  Federal 
employees  and  retirees,  and  emeritus  faculty  members  at  other  institutions  of 
higher  education. 

Sec.  11.  The  Director  of  the  Office  of  Personnel  Management,  in  consultation 
with  the  Secretary  of  Education  and  the  Secretary  of  Labor,  shall  develop  a 
program  to  improve  recruitment  and  participation  of  graduates  and  undergrad- 
uate students  of  historically  Black  colleges  and  universities  in  part-time  and 
summer  positions  in  the  Federal  Government. 

Sec.  12.  Each  year  the  Board  of  Advisors  shall  report  to  the  President  on  the 
progress  achieved  in  enhancing  the  role  and  capabilities  of  historically  Black 
colleges  and  universities,  including  an  Annual  Performance  Report  on  Execu- 
tive Agency  .Actions  to  .Assist  Historically  Black  Colleges  and  Universities 
that  appraises  agency  actions  during  the  preceding  year.  The  Secretary  of 
Education  shall  disseminate  the  annual  report  to  appropriate  members  of  the 
Elxecutive  branch  and  make  every  effort  to  ensure  that  findings  of  the  Board  of 
.Advisors  are  taken  into  account  in  the  policies  and  actions  of  every  Executive 
agency  including  any  appropriate  recommendations  for  impioving  the  Federal 
response  directed  by  this  order. 

Sec.  13.  i'drticipating  Executive  agencies  shall  submit  their  annual  plans  to  the 
Secretary  of  Education  not  later  than  January  15  of  each  year.  The  Annual 
Federal  Plans  for  Assistance  to  Historically  Black  Colleges  and  Universities 
developed  by  the  Secretary  of  Education  shall  be  ready  for  consideration  by 

the  President  not  later  than  April  30  of  each  year. 

Sec.  14.  The  Secretary  of  Education  is  directed  to  establish  an  Advisory 
Commission  entitled  the  President's  Board  of  Advisors  on  Historically  Black 
Colleges  and  Universities.  Notwithstanding  the  provisions  of  any  other  Elxecu- 
tive  order,  the  responsibilities  of  the  President  under  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C.  App.  2),  which  are  applicable  to  the 
Advisory  Conimissicn  to  be  established  by  this  order,  shall  be  performed  by 


the  Secretary  of  Education,  in  accordance  with  the  guidelines  and  procedures 
established  by  the  Administrator  of  General  Services. 

Sec.  15.  Executive  Order  No  12320  of  St'i>t(_'mber  15. 1981.  is  revoked. 


C^.^ 


7? 


(FR  Doc   89-10690 
Filed  h-\-m.  11  Ifi  am) 
Biliinj!  code  3195-Or-M 


THE  WHITE  HOrSK, 
Apr:l  2H    l^^m 


y 


Editorial  note:  For  ine  President  «  remarks  of  Apr.  28  on  signing  Executive  Order  12677.  see  the 
Weekly  Compilation  of  Presidential  Documents  (voL  25,  no.  17). 
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Exft.utut'  Ordnr  126-^  of  April  28.  1989 
Level  IV  of  the  Executive  Schedule 


authority  .  -s'pd  m  rr,p  as  President  by  the  Constitution  and  laws  of  the 
States  of  A-u;r!(  ci  ■r.(.iuciing  section  5317  of  title  5  of  the  United  States 
■ind  in  order  ;,)  pine  e  an  additional  position  in  and  to  remove  obsolete 
r;^3  frc-ni  'i-\i'\  IV  sif  ;he  Executive  Schedule,  section  1-101  of  Executive 
No  12154  as  amended,  is  hereby  further  amended  by  removing  the 
ns  idi-ntififd  as  sections  1-101  "(d)"  through  "(h)"  from  the  order  and 
:■"«  thi>  rf'm.i:.'i!ng  s"(.tions  1-101  "(i)"  and  "(j)",  sections  1-101  "(d)" 
p;     r-'snts  ']Xf\\    ar.d  aslding  at  the  end  the  following  new  subsection: 


Bv  !hf 

l';-!ad 

Codp 

posit;-) 
Order 

positio 

relet  te- 

ar:! ■'! 

■[■h--  pi 

■he  l)> 


i''t' 


irtment  of  Defense." 

ns  order  shall  take  effect  immediately. 


i-Hi.  vviiriT:  liorsF 

April  28,  l9tii>, 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213,  359,  and  536 

RINs  3206-AA21  and  3206-AA23 

Removal  From  the  Senior  Executive 
Service 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 


SUMMARV:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  covering  certain  removals 
from  the  Senior  Executive  Service  (SES). 
The  regulations  revise  current 
regulations  on  removal  of  career 
appointees  from  the  SES  during  the 
probationary  period  and  for  less  than 
fully  successful  executive  performance. 
as  well  as  placement  rights  following 
removal.  They  also  add  provisions  on 
removal  and  placement  of  career 
appointees  as  a  result  of  reduction  in 
force.  In  addition,  the  regulations  cover 
the  removal  of  noncareer  and  limited 
SES  appointees,  and  reemployed 
annuitants  holding  any  type  of  SES 
appointment.  Note  that  disciplinary 
removals  of  career  SES  appointees  who 
have  completed  the  SES  probationary 
period  are  ccvered  in  5  CFR  Part  7.52 
Subpart  F. 

EFFECTIVE  DATE:  June  2.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neal  Harwood,  (202)  632-4486. 
SUPPLEMENTARY  INFORMATION:  On 
->\ugust  10, 1988.  OPM  published 
proposed  regulations  (53  FR  30061J  on 
removal  from  the  SES  and  guaranteed 
placement  for  certain  employees 
following  removal.  The  comment  period. 
which  was  60  days  from  the  date  of 
publication,  ended  on  October  11,  1988 
Comments  were  received  from  nine 
agencies  and  one  executive 
organization.  Comments  are 


Sumrr.d.'-ized  below,  along  with  any 
changes  in,  or  clarifications  of,  the 
proposed  regulations. 

Removal  of  Career  Appomtetft  1) unrig 
Probation  (Part  359,  Subpart  !)| 

f>roposcd  §  359.4()2'b)  stated  the  basis 
for  d(  turn  to  remove  a  probationer  for 
unaccpp table  performance 

One  agency  requested  that  t>'pical 
causes  or  situations  where  rerricval 
action  is  appropriate  be  incLded.  While 
we  do  not  believe  it  would  be  us»*''ui  to 
list  typical  causes  or  situations,  since 
those  will  be  specific  to  the  individual 
probationer,  we  can  point  out  that 
rem.oval  can  be  based  on  either 
unacceptable  managerial  or  technical 
performance  it  should  be  kept  in  mind 
that  the  probationary  period  is  the  final 
step  in  the  examining  process  for  initial 
career  appointment  to  the  SES.  It  allows 
the  agency  an  opportunity  to  assess  the 
new  appointee's  actual  performance  in 
an  executive  position  and  to  remove  the 
appointee  without  due  formality  should 
circumstances  warrant 

The  proposed  regulations  ^'.itnd  that 
removal  "may,  but  need  not.  be  t'dsed 
upon  a  final  unsatisfactory  raung  ur.der 
the  agency's  SES  performance  appraisal 
system,"  This  language  has  hujen 
clarified  to  indicate  that  rernmai  may 
take  place  at  any  time  durinjj  the 
probationary  period  and  is  nut 
dependent  upon  a  fo.nnal  rating  under 
the  agency's  performance  appraisal 
system. 

If  removal  is  based  on  a  formal  rating, 
however,  the  rating  must  follow  all  the 
requirements  of  the  performance 
appraisal  system,  including  an 
iqpportunity  for  a  higher  level  review 
and  review  and  recommendation  by  the 
Performance  Review  Board,  One  agency 
asked  whether  removal  could  be  based 
on  a  forma!  rating  above  unsatisfactory. 
The  ansiAer  is  yes.  Even  if  a  formal 
rating  would  not  be  a  basis  for  removal 
of  an  individual  who  has  completed  the 
probationary  period  (e.g  ,  a  single 
minimally  satisfactory  rating),  that  does 
not  prevent  the  removal  of  a 
probationary  employee.  If  removal  is 
based  on  a  formal  rating,  the  removal 
still  takes  place  under  J  359.402  and  not 
under  Subpart  E  of  Part  359,  which 
covers  periformance  removal  of 
individuals  who  have  completed  the 
probationary  period. 

Proposed  §  359.404(b)(2)  stated  that  a 
probationary  employee  had  to  be  given 


a  reasonable  time  to  reply  to  a  notice  of 
proposed  removal  based  on  conditions 
arising  before  appointm  nt.  An  agency 
asked  that  the  number  of  days  be 
specified.  We  have  not  specified  the 
number  of  days  because  the  nimiber 
could  be  dependent  on  how  close  the 
employee  is  to  completing  the 
probationary  period.  It  should  also  be 
noted  that  there  is  no  specific  response 
time  provided  under  S  315.8b5(b)  for 
removal  of  probationers  outside  the  SES 
for  conditions  arising  before 
appointment. 

As  an  exception  to  the  normal 
moratorium  on  removal  actions  during 
the  120  days  following  the  appointment 
of  a  new  agency  head  or  a  new 
noncareer  supervisor,  proposed 
S  359,406  permitted  an  agency  to 
proceed  with  a  removal  under  certain 
emergency  conditions.  These  conditions 
were  similar  to  those  provided  in  Part 
752,  Subpart  F,  which  covers  adverse 
actions  against  SES  career  appointees 
who  have  completed  probation.  The 
way  in  which  the  conditions  were  stated 
in  S  359.406.  however,  differed 
somewhat  from  the  way  they  were 
stated  in  Part  752.  In  the  final 
regulations  at  §  359.406(c)(4),  the 
conditions  are  not  the  same,  so  that  a 
probationer  can  be  removed  when 
retention  may  pose  a  threat  to  the 
appointee  or  others,  may  result  in  loss  of 
or  damage  to  Government  property,  or 
may  otherwise  jeopardize  legitimate 
Government  interests. 

Removal  nf  (  .u'  <  ■   \ppointee8  for  Less 
Than  Full>  Sut-cessiul  Executive 
Performance  (Part  359,  Subpart  E) 

Under  current  S  359.501(d),  a  career 
appointee  must  be  removed  from  the 
SES  after  two  annual  summary  ratings 
of  unsatisfactory  within  five  consecutive 
years  or  two  annual  summary  ratings  of 
less  than  fully  successful  (unsatisfactory 
or  minimally  satisfactory)  within  three 
consecutive  years,  5  U,S,C.  4314(b)(1)(D) 
provides  that  an  appraisal  period  "may 
be  terminated  in  any  case  in  which  the 
agency  making  an  appraisal  determines 
that  an  adequate  basis  exists  on  which 
to  appraise  and  rate  the  senior 
executive's  performance."  Proposed 
§  359.501(d)  dropped  the  term  "annual" 
ratings  from  the  regulations  to  make 
clear  that  ratings  based  on  a  shortened 
appraisal  period  were  still  to  be 
considered  final  ratings  for  removal 
purposes. 
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The  executive  organization  sta'ed.  'If 
tnese  proposed  regulations  are  enacted 


tK-. 


"ti'eer  SES  tTicT'.'ti'er  for  performance 

foiiowing  t,he  rjpp'"'  ot.T.en'  of  a  new 
;i''pnrv  r;p^ii  cir  thp  n^cm Of  r '■»  most 


performance,  not  on  length  of 
expenence.  Therefore,  we  do  not  believe 
the  reaulations  should  reauire  that 
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removed  for  performance  reasons 
following  the  probationary  period,  or 
removed  as  the  result  of  a  reduction  m 


fu.nher  RIF  under  Part  351  RiF 
proceduresi  but  this  action  may  not  be 
taken  within  thrpp  mnn»V««  f~»  •»-_ 


Regulatory  Flexibility  Act 
I  certify  that  thi«  regulation  will  not 
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The  executive  organization  sta'ed.  "If 
tnese  proposed  regulations  are  enacted 
allowing  both  ratings  to  be  less  than 
annual  ratings,  then  the  result  could  be 
that  two  penods  of  less  than 
satisfactory  empio>Tnen;  covering  ninety 
days  each  in  a  five  year  penod  would 
resalt  in  the  removal  of  an  employee 
from  the  SES."  The  organization 
recommended  that  at  least  one  of  the 
two  ratings  must  be  an  "annual  rating" 
and  cover  a  one-year  penod. 

We  have  retained  the  provision  as 
s'ated  in  the  proposed  regulations.  It  is 
in  accord  with  the  law,  and  we  believe 
there  are  advantages  to  both  agencies 
and  employees  with  this  p.'-ovision  over 
the  current  regulations.  If  an  agency  was 
dissatisHed  with  an  employee  s 
performance  and  wanted  to  take  some 
action  before  the  end  of  the  appraisal 
year,  it  might  be  willing  to  give  an 
unsatisfactory  or  minimally  satisfactory 
rating  and  allow  the  employee  to  stay  in 
the  SES  provided  that  the  agency  could 
remove  the  employee  before  the  end  of  a 
full  year  if  the  employee's  performa.''.ce 
d.d  not  improve.  However,  if  the  sgcrry 
knew  it  would  have  to  wait  a  full  year 
beft^re  giving  another  rating  that  cuuld 
result  m  removal,  it  might  just  give  an 
unsatisfactory  ra*ing  initially  and 
remove  the  employee  immediately 
without  gi'.-n?  '^0  employee  a  further 
chance,  [Under  .5  L'.S.C.  4314::b|(31.  a 
career  appointee  may  be  removed  after 
a  single  unsatisfactory  rating.) 

It  should  be  noted  that  any  shortened 
appraisal  penod  must  meet  the 
minimum  appraisal  penod  established 
in  the  agency's  SES  performance 
appraisal  plan.  The  rating  must  also 
meet  all  other  requirements  of  law  and 
regulation,  including  opportunity  for 
review  by  a  higher-level  executive  and 
review  and  recommendation  by  tne 
Performance  Review  Board.  Further,  if 
an  employee  receives  a  less  than  fully 
successful  rating,  the  agency  is  required 
under  5  CFR  430.304(h)  to  assist  the 
employee  in  improving  performance 
before  the  next  rating  of  record  is  given 
We  believe  these  provisions  provide 
adequate  safeguards  for  affected 
employees,  and  we  will  note  them  in  the 
Federal  Personnel  Manual  instructions. 

One  agency  asked  that  0PM  clanfy  in 
5  359.502(b)  the  role  of  the  Merit 
Systems  Protection  Board  in  holding 
informal  heanngs  following  performance 
removals.  This  is  not  appropnate  for 
these  regulations,  since  MSPB  has  its 
own  regulations  on  informal  heanngs 
(see  5  CFR  1201.141  and  1201  142)  We 
will  provide  in  the  Federal  Personnel 
Manual,  however,  further  information  on 
the  hearing  process. 

Proposed  i  359  503  covered  the  12(> 
day  moratonum  on  the  removal  of  a 


"creer  SF.S  member  for  performance 
following  \he  rippc.ntment  of  a  new 
BKency  head  or  the  member's  most 
imm.ediate  supervisor  who  was  a 
noncareer  appointee  and  had  the 
authonty  to  remove  the  member  One 
agency  recommended  that  the  definition 
of  a  '  noncareer  appointee"  in 
§  359.503(b)  be  revised  to  include  an 
appointee  who  is  tr3d!tionally  changed 
upon  a  change  in  Administration  or  a 
ch.ringe  in  the  agency  head.  We  have  not 
adopted  this  recomm.cndation  since  such 
an  appointee  m  most  instances  will  be 
one  of  the  noncareer  appointees  already 
listed  in  the  section  (e.g..  a  Presidential 
appointee  or  a  noncareer  SES 
appointee),  but  could  be  an  SES  or  other 
c.ireer  appointee,  who  would  not  be 
subject  to  the  statutory  moratonum  in 
any  event. 

One  agency  recommended  that 
proposed  §  359.504  be  revised  to 
incorporate  from  §  359.505(bl  of  the 
current  regulations  the  statement  that  an 
employee  may  submit  a  complaint  to  the 
Special  Counsel  of  the  Merit  Systems 
Protection  Board  if  an  agency  violates 
the  120-day  moratorium  on  performance 
removals  following  the  appointment  of  a 
new  agency  head  or  noncareer 
supervisor.  An  employee  has  such  a 
right  under  5  U.S.C.  1206  since  any 
allegation  of  a  prohibited  personnel 
practice  may  be  submitted  to  the  Special 
Counsel.  We  deleted  the  provision  from 
the  regulations  because  we  do  not  want 
to  give  the  impression  that  an  individual 
has  a  nght  to  submit  a  complaint  to  the 
Special  Counsel  only  when  the  nght  is 
specifically  stated  in  the  regulations. 

•Note  that  the  120-day  moratonum 
applies  to  all  performance  removal 
actions  unless  the  removal  is  based  on 
an  unsatisfactory  performance  rating 
issued  before  the  appointment  of  the 
new  agency  head  or  noncareer 
supervisor. 

Removal  of  Career  .Appointees  as  a 
Result  of  Reduction  m  Force  (Part  359, 
Subpart  F) 

The  executive  organization 
recommended  that  probationary 
employees  should  be  given  a  separate, 
lower  retention  standing  than  employees 
who  have  completed  the  probationary 
period  dunng  RIF  competition  and  that 
employees  who  have  completed  the 
probationary  penod  and  have  a  fully 
successful  rating  or  higher  should  be 
placed  first  in  available  positions  if  they 
are  affected  by  a  RIF,  The  organization 
stated,  "The  whole  purpose  of  a  RIF  is  to 
retain  the  most  expenenced,  highly 
qualified  within  government." 

Under  5  U.S.C.  3595(a),  the 
competitive  procedures  in  a  RIF  in  the 
SES  must  be  based  pnmarily  on 


performance,  not  on  length  of 
experience.  Therefore,  we  do  not  believe 
the  regulations  should  require  that 
agencies  give  all  probationary 
employees  a  lower  retention  standing 
than  employees  who  have  completed  the 
probationary  period,  irrespective  of  the 
performance  of  the  employees.  We  have 
revised  {  359,602(a),  however,  to  provide 
that  if  a  probationary  employee  and  an 
employee  who  has  completed  the 
probationary  period  have  the  same 
retention  standing,  the  employee  who 
has  completed  the  probationary  period 
must  be  retained  over  the  probationary 
employee.  For  example,  if  employees 
were  placed  on  the  retention  register 
based  on  their  last  SES  performance 
rating  of  record  and  both  a  probationary 
em.ployee  and  an  employee  who  has 
completed  the  probationary  period  had 
an  outstanding  rating,  the  latter 
employee  would  be  retained  over  the 
probationary  employee. 

We  will  also  indicate  in  the  Federal 
Personnel  Manual  that  although  they  are 
not  required  to  do  so,  agencies  in  their 
RIF  plans  may  place  all  em.ployees  who 
have  completed  the  probationary'  period, 
and  who  have  a  rating  of  fully 
successful  or  above,  higher  on  the 
retention  register  than  probationary 
employees. 

As  far  as  placement  is  concerned, 
under  5  U.S.C.  3595(b)(3)(Al,  if  an 
employee  has  completed  the 
probationary  period  and  is  affected  by  a 
RIF,  the  agency  must  place  the  employee 
in  any  vacant  SES  position  for  which  the 
employee  is  qualified.  There  is  no  such 
requirement  for  a  probationary 
employee  affected  by  a  RIF,  although 
the  agency  may  place  the  employee 
elsewhere  in  the  SES  if  a  vacant 
position  is  available.  In  accordance  with 
the  recommendation  of  the  executive 
organization,  we  have  revised  the 
regulations  to  state  that  if  both  a 
probationary  employee  and  an 
employee  who  has  completed  the 
probationary  period  are  affected  by  a 
RIF  and  are  qualified  for  a  vacant  SES 
position,  the  employee  who  has 
completed  the  probationary  period  must 
be  placed  in  the  position  since  that 
employee  has  a  statutory  entitlement  to 
the  position  while  the  placement  of  the 
probationary  employee  is  optional  with 
the  agency. 

Guaranteed  Placement  and  Saved  Pay 
(Part  213,  Section  3202;  Fart  359,  Subpart 
G;  Part  538.  Subpart  A) 

Guaranteed  placement,  with  saved 
pay,  at  GS-15  or  higher  is  provided 
under  Subpart  G  of  Part  359  for  certain 
career  employees  who  are  removed 

during  their  probationary  period, 


removed  for  performance  reasons 
following  the  probationary  period,  or 
removed  as  the  result  of  a  reduction  in 
force  (RIF). 

The  proposed  regulations  provided 
that  a  career  appointee  removed  from 
the  SES  as  the  result  of  RIF  was  entitled 
to  SES  pay  retention  under  Part  359. 
section  359.705,  and  was  not  covered  by 
the  general  pay  retention  provisions  in 
Part  536.  The  regulations  continued  to 
permit  agencies  to  exercise  their 
discretionary  authority  in  S  536.104(b). 
however,  to  grant  pay  retention  in  RIF 
situations  when  the  individual  was  not 
entitled  to  pay  retention  under  9  359.705. 
An  agency  asked  for  examples  of  when 
§  536.104(b)  might  be  applicable.  These 
include  when  an  individual  voluntarily 
accepts  a  GS-15  position  following 
receipt  of  a  general  RIF  notice  or  a 
notice  of  position  abolishment  or 
accepts  a  position  below  GS-15 
following  a  RIF. 

An  agency  stated  that  pay  savings 
under  S  359.705,  rather  than  Part  536, 
should  be  applicable  if  an  employee 
voluntarily  retiims  to  the  GS-15  level 
cfter  receiving  notice  that  his  or  her 
position  is  being  abolished,  even  though 
there  is  no  formal  RIF.  The  statute  ia 
clear  that  position  abolishment  alone 
does  not  entitie  an  individual  to 
guaranteed  placement  at  GS-15  and  pay 
savings  under  5  U.S.C,  3594,  but  that  the 
individual  must  be  removed  from  the 
SES  in  a  RIF  action  under  5  U.S.C. 
3595(b)  (4)  or  (5).  (See  5  U.S.C. 
3594(b)(2).)  It  may  well  be  that  there  are 
other  SES  positions  to  which  the 
individual  could  be  assigned,  and  it 
would  not  be  appropriate  to  require  that 
the  agency  provide  pay  savings  imder  5 
U.S.C.  3594  if  the  individual  voluntarily 
decided  to  take  a  GS-15  position  in  heu 
of  accepting  reassignment  within  the 
SES. 

If  an  sgency  has  no  vacant  position 
currently  available  at  GS-15  or  above 
for  which  the  individual  qualifies  and 
cannot  make  a  placement  in  another 
agency,  the  introductory  material  to  the 
proposed  regulations  stated  that  the 
cgency  still  must  create  a  position  to 
permit  the  fallback  and  should  then 
continue  its  efforts  to  find  an 
appropriate  position  for  the  individual 
either  internally  or  in  another  agency. 
An  agency  stated  that  0PM  "should 
establish  some  expressed  limit  on  this 
continuing  effort  to  avoid  adverse 
impact  as  an  agency  seeks  to  recover 
the  equilibrium  lost  after  a  RIF  in  its 
executive  ranks." 

As  was  pointed  out  when  the 
proposed  regulations  were  issued,  if  it 
does  not  prove  possible  to  find  the 
individual  another  position  following 
fallback,  an  agency  can  conduct  a 


further  RJF  under  Part  351  RTF 
proced';re,s;  but  this  action  may  not  be 
taken  within  three  months  of  the 
remioval  from,  the  SES.  It  was  also 
pointed  out  that  this  is  the  same  period 
provided  m  Part  351  (5  CFR  351.701(a)l 
as  the  minimum  length  of  time  a  position 
must  last  when  an  employee  is  assigned 
to  another  position  under  RIF 
procedures  outside  the  SES. 

The  executive  organization  argued 
that  the  three-month  penod  did  not 
provide  sufficient  protection  to  a  former 
SES  member.  It  was  concerned  that  an 
agency  nught  abolish  a  GS~15  position 
in  which  the  individual  was  placed  and 
conduct  a  RIF  as  soon  as  the  period  had 
ended,  and  it  recommended  that  the 
agency  be  required  to  retain  the 
individual  in  the  position  until  another 
GS-15  or  SES  position  could  be  found.  It 
is  not  the  intent  of  the  law,  however, 
that  a  former  SES  member  be  granted 
indefinite  tenure  at  the  GS-15  level. 
There  may  be  legitimate  siiualions 
where  because  of  budgetary  or  other 
reasons  an  agency  finds  it  necessary  to 
conduct  a  RIF  under  Part  351  procedures 
at  the  GS-15  level,  end  it  is  not  possible 
to  find  the  former  SES  appointee 
another  GS-15  position.  Therefore,  the 
final  regulations  do  not  require 
continued  placement  at  GS-15  should  a 
RTF  be  necessary  at  that  level  after  the 
three  months. 

Proposed  5  213.3202  established  a  new 
Schedule  B  appointing  authority  for 
those  instances  in  which  an  individual 
f  ntitled  to  guaranteed  placement  does 
not  have  reinstatemiCnt  rights  in  the 
competitive  service  and  cannot  be 
placed  under  another  excepted 
appointuig  authority.  An  agency 
recommended  that  a  time  limit  be 
placed  on  how  long  the  individual  may 
stay  under  the  Schedule  B  appointment 
and  permit  an  agency  to  convert  the 
employee  noncompetitively  to  a  career 
or  career-conditional  appointment  in  the 
same  manner  that  PAC  em.ployees  can 
row  be  converted.  In  order  to  provide 
for  noncompetitive  conversion  to  the 
competitive  service  for  employees  who 
do  not  have  reinstatement  eligibility, 
there  must  be  an  Executive  Order,  as 
was  done  for  PAC  employees,  or 
legislative  action.  We  will  explore  these 
possibilities,  but  in  the  meantime  the 
final  regulations  contain  the 
govemmentwide  Schedule  B  authority 
without  time  limitation. 

EG  12291,  Federal  Regulation 

I  have  determined  that  Lhis  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.O.  12291,  Federal  Regulation. 


P ."' ;'  ■.- !  a  I V  ry  Fi  f"  x  i  L  ility  Att 

J  Lfciiiijf  iridt  ihiS  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  only  affect  Government 
employees  who  are  members  of  the 
Senior  Executive  Service. 

List  of  Subjects 

5  CFR  Part  213 

Govemmenl  employees. 
5  CFR  Part  359 

Government  employees. 

5  CFR  Part  536 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management 

ConEtaac«  Homer, 

Director. 

Accordingly.  0PM  is  amending  5  CFR 
Part  213,  5  CFR  Part  359,  and  5  CFR  Part 
358  as  follows: 

PART  Jn-EXCEPTLD  SERVICE 

1.  The  aumonty  fcr  Part  213  continues 
to  read  as  follows; 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.  p.  218; 
S  213.101  also  issued  under  5  U.S.C.  2103; 
I  213.102  also  iMued  ander  5  U.S.C  1104, 
Pub.  L  B4-454,  tec.  3(5);  {  213.3102  also 
issued  under  5  U.S.C.  3301,  3302  (E.0. 12364, 
47  FR  22331).  3307,  8337(h),  and  8457. 

2.  Section  213.3202(m)  is  added  to  read 
as  follows: 

52133?02    E     ifec»ecutlveclvllt*rvlc«. 

•         .         .         ,.         , 

(m)  Positions  when  filled  under  any  of 
the  following  conditions; 

(1)  Appointment  at  grades  GS-15  and 
above,  or  equivalent  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who; 

(i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iii)  Is  entitled  to  be  placed  in  another 
civil  service  position  under  5  U.S.C 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m)(l). 

(3)  Reassigiunent,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 
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PART  a5»-«EII0VAL  FROM  THE 
SENIOR  EXECUTIVE  SERVICE; 
GUARANTEED  PLACEMENT  IN  OTHER 
PERSONNEL  SYSTEMS 

3.  The  authority  citation  for  Part  359  is 
revised  to  read  as  follows: 

Authority:  5  U  S-C.  1302  and  3596.  unJes* 
otherwise  noted. 

4.  Subpart  A  is  removed  and  reserved, 
Subpart  C  is  reserved,  Subpart  B  and  D 
through  C  are  revised,  and  Subpart  I  is 
added,  to  read  as  follows 

Subpart  A— { RM«rv«d  ] 

Subpart  B— Ckananl  Provtaiona 

359.201  Regulatory  requiremer.ls 

359.202  Dennitions. 

Subpart  C—{Raa«»va<ll  ' 

Subpart  D— f<««novai  of  Caraar  Appo<nta«t 
During  Probation 

359  401     General  exclusions, 

359.402  Removal:  Unacceptable 
performance. 

359.403  Removal.  Conduct 

359  404    Removal:  Conditions  arising  before 

appoinlraent. 
359.405    Removal:  Reduction  m  force. 
359406    Restrictions. 
359  407    Appeals. 

Subpart  E— Ramoval  of  Caraar  Appo<ntaa« 
for  Laaa  Than  Fully  Succaaaful  Exacuttva 
Parformanca 

359  501  General, 

359502  Procedures. 

359503  Restrictions. 
359.504  Appeals. 

Sut>part  f — Ramoval  of  Caraar  Appointaea 
aa  a  Raautt  of  Raduction  In  Forca 

359  601     General. 

359,802     Agency  reductions  in  force. 

359  603    0PM  pnonty  placement. 

359.804  Removal  from  the  SES  and 
placement  nghts  outside  the  Sb'S.  I 

359.805  Notice  requLremer.ls, 
359606    Appeals, 

359,607    Records. 

359,808    Transfer  of  function 

Subpart  O— Guarantaad  Ptacamant 

3S9.'Cn  Coverage  i 

■Ji.o  ■'02  P'ar,pment  ngh'.s. 

359  '03  Responsibility  for  placement. 

359,704  Restrictions. 

359705  Pay 


Subpart  I — Ramoval  of  Noncaraar  and 
Umltad  Appolntaaa  and  Raamployad 

Annuitants 

359.901  Coverage 

359.902  CondiUons  of  removal 


Subpart  A— {Reserved] 

Sut>p«rt  B — General  Provisions 

}  359.201    Ragulatory  raqulramants. 

This  pari  contains  the  regulations  of 
the  Office  of  Personnel  Management 
(0PM)  that  implement  subchapter  V  of 
chapter  35  of  title  5.  United  States  Code, 
on  the  Senior  Executive  Service  (SES). 

J  359.202    Oaftnmona. 

"Agency,"  "Senior  E,\ecutive  Service 
position,"  "senior  executive,"  "career 
appointee,"  "limited  emergency 
appointee."  "limited  term  appointee," 
and  "noncareer  appointee,"  are  defined 
m  5  use,  313213). 

"Probation"  and  "probationary 
penod"  mean  the  1-year  probation 
required  by  5  U.S.C  3393(d)  upon  initial 
career  appointment  to  the  SES. 

■Reemployed  annitant"  means  an 
individual  who  is  receiving  an  annuity 
under  the  Civil  Service  Retirement 
System  or  the  Federal  Employees' 
Retirement  System  on  the  basis  of  his  or 
her  former  Federal  service.  A 
reemployed  annuitant  serves  at  the 
pleasure  of  the  appointing  authority. 

Subpart  C— ( Reserved  ] 

Subpart  D — Removal  of  Career 
Appointees  During  Probation 

}  359.401     Genarai  ex  elusions. 

This  subpart  does  not  apply  to  the 
removal  of  a  career  appointee  during 
probation  when — 

(a)  The  action  is  initiated  under  5 
U  S,C.  1206lg)  or  5  U  S  C.  7542;  or 

(b)  The  appomtee  is  a  reemployed 
annuitant.  See  subpart  I  of  this  part  for 
rem.oval  of  a  reemployed  annuitant. 

§  359.402    Removal:  UnaccaptaWa 
parformanca, 

(a)  Covenige.  This  section  covers  the 
removal  of  a  career  appointee  from  the 
SES  during  the  probationary  period  for 
unacceptable  performance, 

(b)  Basis  for  action.  A  removal  under 
this  section  need  not  be  based  upon  a 
final  rating  under  the  agency's  SES 
performance  appraisal  system 
established  under  Subpart  C  of  Part  430 
of  this  chapter.  Even  if  a  removal  is 
based  on  such  a  rating,  the  removal 
action  is  taken  under  this  section. 

(c)  Procedures.  The  agency  shall 
nobfy  the  appointee  m  writing  before 
the  effective  date  of  the  action  The 
notice  shall,  as  a  minimum— 

(1)  State  the  agency's  conclusions  as 
to  the  inadequacies  of  the  appointee's 
performance; 

(2)  State  whether  the  appointee  has 
placement  rights  under  S  359.701  and.  if 


80,  identify  the  position  to  which  the 
appointee  will  be  assigned;  and 

(3)  Show  the  effective  date  of  the 
action, 

S  359.403    Ramoval:  Conduct 

(a)  Coverage.  [1]  This  section  covers 
the  removal  of  a  career  appointee  from 
the  SES  during  the  probationary  period 
for  misconduct,  neglect  of  duty, 
malfeasance,  or  failure  to  accept  a 
directed  reassigrunent  or  to  accompany 
a  position  in  a  transfer  of  function. 

(2)  This  section  does  not  apply, 
however,  when  the  appointee  was 
covered  under  5  U.S.C.  7511  immediately 
before  appointment  to  the  SES.  In  that 
case,  the  removal  is  subject  to  the 
provisions  of  Part  752,  Subpart  F.  of  this 
chapter. 

(b)  Procedures.  The  agency  shall 
notify  the  appointee  in  v«-iting  before 
the  effective  date  of  the  action.  The 
notice  shall,  as  a  minimum— 

(1)  State  the  basis  for  the  removal 
action  (includirig  the  act(s)  of 
misconduct,  neglect  of  duty,  or 
malfeasance  if  those  factors  are 
mvolved);  and 

(2)  Show  the  effective  date  of  the 
action. 

§  359,404    Ramovab  Conditions  arising 
bafora  appointment 

(a)  Coverage.  (1)  This  section  covers 
the  removal  of  a  career  appointee  from 
the  SES  during  the  probationary  period 
when  the  action  is  based  in  whole  or  in 
part  on  conditions  arising  before  the 
appointment. 

(2)  This  section  does  not  apply, 
however,  when  the  career  appointee 
was  covered  under  5  U.S.C.  7511 
immediately  before  appointment  to  the 
SES.  In  that  case,  the  removal  is  subject 
to  the  provisions  of  Part  752.  Subpart  F. 
of  this  chapter. 

(b)  Procedures.  (1)  The  agency  shall 
give  the  appointee  an  advance  written 
notice  stating  the  specific  reasons  for 
the  proposed  removal. 

(2)  The  appointee  shall  be  given  a 
reasonable  time  to  reply. 

(3)  The  agency  shall  give  the 
appointee  a  written  decision  showing 
the  reasons  for  the  action  and  the 
effective  date.  The  decision  shall  be 
given  to  the  appointee  at  or  before  the 
time  the  action  will  be  made  effective. 

§  359.405    Removal:  Reduction  in  force. 

(a)  Coverage.  This  section  covers  the 
removal  of  a  career  appointee  from  the 
SES  during  the  probationary  period 
under  a  reduction  in  force. 

(b)  Basis  for  Action.  The  appointee 
must  have  been  identified  for  removal 
from  the  SES  under  competitive 


procedures  estabhshed  by  the  agency  in 
accordance  with  the  requirements  of  5 
U.S.C.  3595(a).  Removal  action  shall  be 
taken  under  5  U.S.C.  3592(a). 

(c)  Procedures.  The  agency  shall 
notify  the  appointee  in  writing  before 
the  effective  date  of  the  action.  The 
notice  shall  state,  as  a  minimum — 

(1)  Whether  the  appointee  has 
placement  rights  under  §  359.701  to  a 
position  outside  the  SES  and,  if  so,  the 
position  to  which  the  appointee  will  be 
assigned; 

(2)  The  effective  date  of  the  action; 

(3)  The  appointee's  appeal  rights, 
including  the  time  limit  for  appeal  and 
the  location  of  the  Merit  System 
Protection  Board  office  to  which  an 
appeal  should  be  sent;  and 

(4)  Such  other  information  as  may  be 
required  by  OFW. 

§359.406    Restricttona. 

(a)  Removal  from  the  SES  under 

i  §  359.402  through  359.404  may  not  be 
made  effective  within  120  days  after — 

(1)  The  appointment  of  a  new  agency 
head;  or 

(2)  The  appointment  in  the  agency  of 
the  career  appointee's  most  immediate 
supervisor  who^ 

(i)  Is  a  noncareer  appointee:  and 
(ii)  Has  the  authority  to  remove  the 
career  appointee. 

(b)  For  purposes  of  this  section,  a 
noncareer  appointee  includes  an  SES 
noncareer  or  limited  appointee,  an 
appointee  in  a  position  filled  by 
Schedule  C  or  noncareer  executive 
assignment,  or  an  appointee  in  an 
Executive  Schedule  or  eq'uivalent 
position  other  than  a  career  Executive 
Schedule  or  equivalent  position. 

(c)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply — 

(1)  When  the  career  appointee  has 
received  a  final  rating  of  unsatisfactory 
under  the  performance  appraisal  system 
established  by  the  agency  under 
subchapter  11  of  chapter  43  of  tide  5, 
United  States  Code,  before  the 
appointment  of  a  new  agency  head  or 
the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authority  to 
remove  the  career  appointee; 

(2)  To  a  disciplinary  action  initiated 
before  the  appointment  of  a  new  agency 
head  or  the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authority  to 
remove  the  career  appointee; 

(3)  To  a  disciplinary  action  when 
there  is  a  reasonable  cause  to  believe 
that  the  career  appointee  has  committed 
a  crime  for  which  a  sentence  of 
imprisonment  can  be  imposed;  or 


(4)  To  a  disciplinary  action  when  L^e 
circumstances  are  such  itiat  retention  of 
the  career  appointee — 

(i)  May  pose  a  threat  to  the  appointee 

or  others; 

(li)  May  result  in  loss  of  or  damage  to 
Government  property:  or 

(iii)  May  otJierwise  jeopardize 
legitimate  Government  intere.sts. 

(d)  The  following  procedures  must  be 
observed  when  an  agency  invokes  an 
exception  to  the  120-day  restriction 
under  paragraphs  lc)(3)  or  (c!!4)  of  this 
section: 

(1)  The  agency  shall  include  in  the 
notice  the  reasons  for  invoking  the 
exception, 

(2)  The  appointee  shall  be  given  a 
reasonable  time,  but  no  le!*s  than  7  days, 
to  respond  regarding  the  propriety  of  the 
use  of  the  exception. 

(3)  The  agency  shall  give  the 
appointee  a  notice  of  decision  on  the 
propnety  of  the  use  of  the  exception  at 
or  before  the  time  the  actian  will  be 
effective. 

(4)  When  circumstances  require 
immediate  action,  the  agency  may  place 
the  appointee  in  a  nonduty  status  w:!h 
pay  for  such  time  as  ne-cssarj'  to  effect 
the  action. 

(e)  The  imposition  of  the  120-day 
moratorium  does  not  extend  the 
probationary  penod. 

§359.407    Appaala. 

(a)  Removal  under  §  359,402.  359,403, 
or  359,404  is  not  appealable  to  the  Merit 
Systems  Protection  Board  under  5  U.S,C. 
7701. 

(b)  Removal  under  §  3.59  405  is 
appealable  to  the  Merit  Systems 
Protection  Board  under  5  U.S.C.  7701  as 
to  whether  the  reduction  in  force 
complies  with  the  competitive 
procedures  required  under  5  U.S.C. 
3595(a). 

Subpart  E— Removal  of  Career 
Appointees  for  Less  Than  Fully 
Successful  Executive  Performance 

§  359.501     Genwal. 

(a)  Coverage.  (1)  This  subpart 

r,o\ers — 

(i)  A  career  appointee  who  has 
completed  the  probationary  period  in 
the  SES;  and 

(ii)  A  career  appointee  who  is  not 
required  to  serve  a  probationary  period 
in  the  SES, 

(21  This  subpart  does  not  cover. 
however,  a  career  appointee  who  is 
serving  as  a  reemployed  annuitant.  See 
Subpart  I  of  this  part  for  removal  of  a 
reemployed  annuitant. 

(b)  Definitions.  (1)  "Final  rating" 
means  the  rating  of  record  made  by  an 
appointing  authority  under  the  SES 


performance  appraisal  system  in 
accordance  with  the  requirements  of  5 
U.S.C  4314(c)(3)  and  Part  430.  Subpart 
C  of  this  chapter. 

(2)  A  "less  than  fully  successful"  fmal 
rating  means  a  rating  of  unsatisfactory 
or  minimally  satisfactory. 

(c)  Optional  removal  from  the  SES. 
The  agency  may  remove  a  career 
appointee  from  the  SES  after  the 
appointee  has  been  given  one  final 
rating  of  unsatisfactory. 

(d)  Mandatory  removal  from  the  SES. 
The  agency  must  remove  a  career 
appointee  from  the  SES  after— 

(1)  The  appointee  has  been  given  two 
final  ratings  of  unsatisfactory  within  5 
consecutive  years;  or 

(2)  The  appointee  has  been  given  two 
fmal  ratings  of  less  than  fully  successful 
within  3  consecutive  years. 

i  359.502    Procedures. 

(a)  Notice.  The  agency  shall  notify  the 
career  appointee  in  writing  at  least  30 
calendar  days  before  the  effective  date 
of  the  action.  The  notice  shall  advise  the 
appointee  of — 

(1)  The  basis  for  the  action; 

(2)  The  appointee's  placement  rights 
under  Subpart  G  of  this  part — the 
position  to  which  the  appointee  will  be 
assigned  shall  be  identified  either  in  this 
advance  notice  or  in  a  supplementary 
notice  issued  no  later  than  10  calendar 
days  before  the  effective  date  of  the 
action; 

(3)  The  appointee's  right  to  request  an 
informal  hearing  from  the  Merit  Systems 
Protection  Board; 

(4)  The  effective  date  of  the  removal 
action;  and 

(5)  When  applicable,  the  appointee's 
eligibility  for  immediate  retirement 
under  5  U.S.C.  8336(h)  or  8414(a). 

(b)  Informal  hearing.  (1)  A  career 
appointee  being  removed  from  the  SES 
under  this  section  shall,  at  least  15  days 
before  the  effective  date  of  the  removal, 
be  entitled,  upon  request,  to  an  informal 
hearing  before  an  official  designated  by 
the  Merit  Systems  Protection  Board.  The 
appointee  shall  submit  the  request  for 
an  informal  hearing  to  the  Board  This 
request  may  be  made  at  any  time  after 
the  appointee  has  received  the  notice 
described  in  paragraph  (a)  of  this 
section,  but  no  later  than  15  days  before 
the  effective  date  of  action.  The  informal 
hearing  shall  be  conducted  in 
accordance  with  the  regulations  and 
procedures  established  by  the  Board. 
See  5  CFR  1201.141,  Right  to  hearing, 
and  5  CFR  1201.142,  Hearing  procedures: 
referral  of  the  record. 

(2)  Neither  the  granting  nor  the 
conduct  of  an  informal  hearing  shall 
provide  a  basis  for  appeal  to  the  Merit 
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Systems  Protection  Board  under  5  USC 
7^01.  The  removal  action  need  not  be 


before  conducting  a  reduction  in  force. 
A  copy  of  the  procedures  shall  be 


(c)  0PM  referrals.  (1)  0PM  may 
formally  refer  a  career  appointee  to  an 
aoencv  for  a  soecific  SES  vacancy  or 
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(b)  The  notice  shall  state,  as  a 
minimum — 
(1)  The  action  to  be  taken  and  its 


appointment  in  the  excepted  service 
other  than  an  appointment — 
(Ij  To  a  Schedule  C  position 


§359.704      Hestric:io-s. 

Placement  of  an  appointee  under  this 
subpart  shall  not  cause  the  separation  or 
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Systems  Protection  Board  ur.der  5  USC 
T701.  The  removal  action  need  not  be 
delayed  because  of  the  granting  of  an 
informal  hearing 

§  359.503    RMtiictions. 

(a)  Removal  from  the  SES  under  this 
subpart  may  not  be  made  effective 
within  120  days  after— 

(1)  The  appointment  of  a  new  agency 
head,  or 

(2)  The  appointment  in  the  agency  of 
the  career  appointee's  most  immediate 
supervisor  wrio — 

(i)  Is  a  noncareer  appointee;  and 

(ii)  Has  the  authonty  to  remove  l.he 
career  appointee. 

fb)  For  purposes  of  this  section,  a 
noncareer  appointee  includes  an  SES 
noncareer  or  limited  appointee,  an 
appointee  in  a  position  filled  by 
Schedule  C  or  noncareer  executive 
assignment,  or  an  appointee  in  an 
Executive  Schedule  or  equivalent 
position  other  than  a  career  Executive 
Schedule  or  equivalent  position. 

(c)  This  restriction  does  not  apply 
when  the  career  appointee  has  received 
a  fmal  rating  of  unsatisfactory  under  the 
performance  appraisal  system 
established  by  the  agency  under 
subchapter  U  of  chapter  43  of  title  5. 
United  States  Code,  before  the 
appointment  of  a  new  agency  head  or 
the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authonty  to 
remove  the  career  appointee. 

§  350.504    Appeal*. 

An  action  taken  under  §  359  501  is  not 
appealable  to  the  Ment  Systems 
Protection  Board  under  5  U.S.C.  7701 

Subpart  F— Removal  of  Career 
Appointees  a«  a  Result  of  Reduction  in 
Force 

$  359.601     Q«n«raL 

(a)  Coverage.  (1)  This  subpart  covers 
the  removal  of  a  career  appointee  frcm 
the  SES  as  a  result  of  a  redaction  in 
force. 

(2)  This  subpart  does  not  cover, 
however,  a  career  appointee  who  is 
serving  as  a  reemployed  annuitant.  See 
Subpart  I  of  this  part  for  removal  of  a 
reemployed  annuitant. 

(b)  Definitions  (1)  "Probationary 
period"  is  defined  in  5  359.202  of  this 
part. 

(2]  "Redaction  in  force"  is  defined  in  5 
U.S.C.  3595(d]  as  including  "the 
elimination  or  modification  of  a  position 
due  to  a  reorganization,  due  to  a  lack  of 
funds  or  curtailment  of  work,  or  due  to 
any  other  factor." 

(c)  Agency  procedures.  A.n  agency 
must  have  issued  wntten  procedures 


before  conducting  a  reduction  in  force. 

A  copy  of  the  procedures  shall  be 
provided  OPM  upon  issuance. 

§  359.602    Agancy  reductions  In  force. 

[d]  Comptt.tivc  procedures.  (Ij  This 
paragraph  applies  to  all  SES  career 
appointees  in  the  agency,  including 
appointees  serving  a  probationary 
period. 

(21  An  agency  shall  establish 
competitive  procedures  in  writing  to 
determine  who  will  be  removed  from  the 
SES  in  any  reduction  in  force  of  career 
appointees  withm  the  agency.  Such 
competitive  procedures  shall  be  based 
primarily  on  performance. 

(3)  An  appointee  who  has  completed 
the  probationary  period  must  be 
retained  over  an  appointee  who  has  not 
completed  the  probationary  period  if 
they  both  have  the  same  retention 
standing. 

(bj  Placement  within  the  agency.  (1) 
This  paragraph  applies  to  any  SES 
career  appointee  who  has  completed  the 
probationary  period,  or  was  not  required 
to  serve  a  probationary  period,  and  who 
has  been  identified  for  reduction  in  force 
under  paragraph  (a)  of  this  section. 

(:)  The  appointee  is  entitled  to  be 
offered  any  vacant  SES  position  m  the 
agency  for  which  the  appointee  m.eets 
the  qualifications  requirements.  If  there 
is  more  than  one  vacancy,  the  agency 
has  the  option  of  which  position  to  offer 
the  appointee. 

(3)  An  appointee  covered  by  thiS 
paragraph  is  entitled  to  be  placed  in  a 
vacant  SES  position  over  an  appointee 
who  is  still  serving  a  probationary 
period. 

§  359.603    0PM  prtority  placement 

(a)  Agency  certification.  (1)  If  there  is 
no  vacant  SES  position  within  the 

agency  for  which  an  appointee  covered 
by  §  359. 602(b)  is  qualified,  the  agency 
head,  or  the  acting  agency  head  m  the 
ebsence  of  the  agency  head,  shall  certify 
to  0PM  in  writing  that  no  such  position 
is  available.  This  certification  may  not 
be  delegated  below  the  agency  head 
level. 

(2)  The  45-day  period  during  which 
0PM  will  attempt  to  place  the  appointee 
begins  on  the  day  the  certification  is 
akcnowledged  by  OPM. 

(3)  It  is  the  continuing  responsibihty  of 
an  agency  that  has  a  surplus  career 
appointee  to  place  the  appointee  in  any 
vacant  SES  position  in  the  agency  for 
which  the  appointee  is  qualified,  even 
after  the  appointee  is  certified  to  OPM. 

(b)  OPM  authority.  As  provided  by 
5  U.S.C.  3595(b)(3).  OPM  m.ay  require  an 
agency  to  take  any  action  that  OPM 
considers  necessary  to  carry  out  a 
placement 


(c)  OPM  referrals.  (1)  OPM  may 
formally  refer  a  career  appointee  to  an 
agency  for  a  specific  SES  vacancy  or 
general  priority  consideration.  Such  a 
referral  may  not  become  a  part  of  the 
regular  competitive  staffing  process.  Tlie 
appointee  must  be  considered  by  the 
agency  for  a  noncompetitive  SES 
appoinlm.ent. 

(2)  Any  objection  by  the  agency  to  the 
qualifications  of  the  appointee  must  be 
based  on  the  professional/technical 
qualifications  in  the  standard  for  the 
position.  An  agency  may  not  rely  solely 
on  lack  of  agency-specific  experience  for 
an  objection  based  on  lack  of 
professional/technical  qualifications  if 
the  appointee  is  otlierwise  qualified. 

(d)  Agency  response.  [1]  In  order  to 
expedite  placement  of  surplus  career 
appointees,  an  agency  shall  respond  to 
an  OPM  referral  within  the  time  period 
prescribed  by  OPM. 

(2)  If  an  agency  fails  to  place  a 
referred  career  appointee  in  an  SES 
position  because  of  objection  to  the 
appointee's  qualifications  or  because  of 
any  other  reason,  the  agency  response 
must  be  in  writing  and  must  be  signed 
by  the  agency  head,  or  the  acting  agency 
head  in  the  absence  of  the  agency  head. 
The  response  may  not  be  delegated 
below  the  agency  head  level. 

(e)  Corrective  action.  If  an  agency 
fails  to  provide  bona  fide  priority 
consideration,  OPM  may  order 
appropriate  corrective  action. 

(f)  Declination  by  employee.  A  career 
appointee  who  declines  a  reasonable 
offer  of  placem.ent  may  be  removed  from 
the  SES. 

§  359.604    Removal  from  the  SES  and 
placement  rights  outside  the  SES. 

(a)  If  a  probafionary  appointee  is 
identified  for  reduction  in  force  unJ^-r 
§  359.602(a),  removal  action  is  taken 
under  |  359.405.  Placement  rights  outside 
the  SES  are  covered  under  subpart  G  of 
this  part.  ,■ 

(b)  If  a  career  appointee  who  has 
completed  the  probationary  period,  or 
who  did  not  have  to  serve  one,  is 
identified  for  reduction  in  force  under 

§  359.6C2(a)  and  is  not  placed  elsewhere 
in  the  SES  under  §  359.602(b)  or 
§  359.603,  or  declines  a  placement  offer 
under  §  359.603,  removal  action  is  taken 
under  §  359.604(b).  Placement  rights 
outside  the  SES  are  covered  under 
subpart  G  of  this  part 

§  359.605    Notice  requirements. 

(a)  Each  career  appointee  subject  to 
removal  under  §  359.604(bj  is  entitled  to 
a  specific,  written  notice  at  least  45 
calendar  days  before  the  effective  date 
of  the  removal. 


(b)  The  notice  shall  state,  as  a 
minimum — 

(1)  The  action  to  be  taken  and  its 
prospective  effective  date; 

(2)  The  place  where  the  appointee 
may  inspect  the  regulations  and  records 
pertinent  to  the  action; 

(3)  Placement  right  within  the  agency 
and  through  OPM; 

(4)  The  appointee's  appeal  rights, 
including  the  time  limit  for  appeal  and 
the  location  of  the  Merit  Systems 
Protection  Board  office  to  which  an 
appeal  should  be  sent;  and 

(5)  Such  other  information  as  may  be 
required  by  OPM. 

^  359.606    Appeals. 

A  career  appointee  may  appeal  to  the 
Merit  Systems  Protection  Board  whether 
the  reduction  in  force  complies  with  the 
competitive  procedures  in  §  359.602[aj. 

§359.607    Records. 

Each  agency  shall  maintain  current 
records  needed  to  determine  the 
retention  standing  of  its  competing 
appointees.  The  agency  shall  allow  the 
inspection  of  its  retention  registers  and 
related  records  by  an  appointee  to  the 
extent  that  they  have  a  bearing  on  the 
appointee's  situation.  The  agency  shall 
preserve  intact  all  registers  and  records 
relating  to  a  reduction-in-force  action  for 
at  least  2  years  from  the  effective  date 
of  the  action. 

§  359.608    Transfer  of  function. 

(a)  'Transfer  of  function"  means  the 
transfer  of  the  performance  of  a 
continuing  function  from  one  agency  to 
one  or  more  other  agencies 

(b)  A  career  appointee  is  entitled  to 
accompany  his  or  her  function  to  the 
new  agency  without  any  change  in 
tenure  if  the  alternative  is  removal  from 
the  SES  in  the  current  agency  under 
reduction  in  force. 

Subpart  G — Guaranteed  Placement 

§359.701     Coverage. 

This  subpart  covers  career 
appointees,  other  than  reemployed 
annuitants,  who  are  removed  from  the 
SES  under  any  of  the  following 
conditions; 

(a)  Removal  during  the  probationary 
period  under  Subpart  D  of  this  part  for 
other  than  misconduct,  neglect  of  duty. 
malfeasance,  or  other  disciplinary 
reasons  under  §  359.403.  §  359404,  or 
Part  752,  Subpart  F,  of  this  chapter,  if  at 
the  time  of  appointment  to  the  SES  the 
individual  held  a  career  or  career- 
conditional  appointment  or  an 
appointment  of  equivalent  tenture.  as 
determined  by  OPM.  An  appointment  of 
equivalent  tenure  is  considered  to  be  an 


appointment  in  the  excepted  service 
other  than  an  appointment — 

(1)  To  a  Schedule  C  position 
established  under  Part  213  of  this 

chapter 

(2)  To  a  position  authorized  to  be 
filled  by  noncareer  executive 
assignment  under  Part  305  of  this 
chapter; 

(3)  To  a  position  that  meets  the  same 
criteria  as  a  Schedule  C  position  or  a 
position  authorized  to  be  filled  by 
noncareer  executive  assignment;  or 

(4)  To  a  position  where  the  incumbent 
is  traditionally  changed  upon  a  change 
in  Presidential  Administrations. 

(b)  Removal  for  less  than  fully 
successful  executive  performance  under 
Subpart  E  of  this  part  if  the  appointee 
has  completed  the  required  probationary 
period  under  the  SES  or  was  not 
required  to  serve  a  probationary  period. 

(c)  Removal  as  the  result  of  a 
reduction  in  force  under  Subpart  F  of 
this  part  is  the  appointee  has  completed 
the  required  probationary  period  under 
the  SES  or  was  not  required  to  serve  a 
probationary  period. 

§  359.702    Placement  rights. 

(a)  An  appointee  covered  by  this 
subpart  is  entitled  to  be  placed  in  a 
vacant  civil  service  position  (other  than 
an  SES  position)  in  any  agency  that  is — 

(1)  A  continuing  position  at  GS-15  or 
above,  or  equivalent,  that  wnll  last  at 
least  three  months;  and 

(2)  A  position  for  which  the  appointee 
meets  the  qualifications  requirements. 

(b)  A  probationary  appointee,  or  a 
nonprobationary  appointee  who  at  the 
time  of  appointment  to  the  SES  held  a 
career  or  career-conditional 
appointment  (or  an  appointment  of 
equivalent  tenure,  as  defined  in 

§  359.701(a)),  is  entitled  to  be  placed  in  a 
position  of  tenure  equivalent  to  that  of 
the  appointment  held  at  the  time  of 
appointment  to  the  SES.  This  tenure 
requirement  does  not  apply — 

(1)  If  the  agency  taking  the  removal 
action  does  not  have  a  position  of 
equivalent  tenure  for  which  the 
appointee  meets  the  qualifications 
requirements;  or 

(2)  If  the  appointee  is  willing  to  accept 
a  position  having  a  different  tenure. 

§  359.703    Responsibility  tor  placement 

The  agency  taking  the  removal  action 
is  responsible  for  placing  the  appointee 
in  an  appropriate  position  within  the 
agency,  or  for  arranging  a  transfer  to  an 
appropriate  position  in  another  agency. 
Any  transfer  must  be  mutually 
acceptable  to  the  appointee  and  the 
gaining  agency. 


§359,704      Restricliors.. 

Placement  of  an  appointee  under  this 
subpart  shall  not  cause  the  separation  or 
reduction  in  grade  of  any  other 
employee. 

S  359.705    Pay. 

(a)  An  appointee  placed  under  this 
subpart  is  entitled  to  receive  basic  pay 
at  the  highest  of— 

(1)  The  rate  of  basic  pay  in  effect  for 
the  position  in  which  the  appointee  is 
being  placed; 

(2)  The  rate  of  basic  pay  currently  in 
effect  for  the  position  that  the  appointee 
held  in  the  civil  service  immediately 
before  being  appointed  to  the  SES;  or 

(3)  The  rate  of  basic  pay  in  effect  for 
the  appointee  immediately  before 
removal  from  the  SES. 

(b)  An  employee  receiving  basic  pay 
under  paragraph  (a)(2)  or  (a)(3)  of  this 
section  shall  have  future  pay  adjusted  in 
accordance  with  5  U.S.C.  3594(c)(2). 

Subpart  I— Remova!  of  Noncareer  and 
Limited  Appointees  and  Reemployed 

Annuitants 

§359.901     Coverage 

(a)  This  subpart  covers  the  removal 
from  the  SES  of— 

(1)  A  noncareer  appointee; 

(2)  A  limited  emergency  or  a  limited 
term  appointee;  and 

(3)  A  reemployed  annuitant  holding 
any  type  of  appointment  under  the  SES. 

(b)  Coverage  does  not  include, 
however,  a  limited  emergency  or  a 
limited  term  appointee  who  is  being 
removed  for  disciplinary  reasons  and 
who  is  covered  by  5  CFR  752.601(c)(2). 

§  359.902    Conditions  of  removal. 

(a)  Authority.  The  agency  may  remove 
an  appointee  subject  to  this  subpart  at 
any  time. 

(b)  Notice.  The  agency  shall  notify  the 
appointee  in  writing  before  the  effective 
date  of  the  removal. 

(c)  Placement  rights.  An  appointee 
covered  by  this  subpart  is  not  entiUed  to 
the  placement  rights  provided  for  career 
appointees  under  Subpart  G  of  this  part. 

(d)  Appeals.  Actions  taken  under  this 
subpart  are  not  appealable  to  the  Merit 
Systems  Protection  Board  under  5  U.S.C, 
77ni 


P,ART  .!:::3fv~GRADE  t  Ni 
RETENllON 


At 


5.  The  authority  citation  for  Part  536  is 
revised  to  read  as  follows,  and  the 
authority  citation  following  §  536.307  is 
removed: 

Authority:  5  U.S.C.  5361-5366;  section 
536.307  is  also  issued  under  5  U.S.C.  552, 
Freedom  of  Information  Act  Pub.  L.  92-502. 
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re%-ising  paragraph  (a)  and  adding 
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States  Department  of  .Agriculture,  Room 
502  .Annex  Duildms,  P  O.  Box  964.58 
Wdshmaton,  DC  20090-6456. 


that  the  cost  of  testing  tobacco  sam.ples 
has  nsen  by  35  percent  since  the 
program  was  instituted.  It  has  been 
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6.  Section  536.105  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  536.105    Exclusions. 

(a)  Grade  and  pay  rete.i'ion  shdl!  no; 
apply  to  an  employee  who — 

(1)  Moves  froni  a  position  that  is  not 
in  an  agency  as  defined  in  5  U.S.C.  5102, 

(2)  Is  identified  under  5  U.S  C.  2105(c), 
except  prevailing  rate  employees 
included  under  5  U.S.C.  5361. 

(3)  Is  reduced  in  grade  or  pay  for 
personal  cause  or  at  the  employee  s 
request; 

(4)  Does  not  satisfactorily  complete 
the  probationary  period  prescribed  by  5 
U.S.C.  3321(a)(2),  and,  as  a  result,  is 
removed  from  a  8uper\'isor\^  or 
managerial  position;  or 

(5)  Is  entitled  to  receive  basic  pay 
under  5  US.C.  3594(cl  because  of 
removal  from  the  Senior  Executive 
Service  and  placement  m  a  civil  ser\-ice 
position  (other  than  a  Senior  Executive 
Serv-ce  position)  under  5  U.S.C. 
3594;b)(2). 

■  t         •         •         ■ 

fc)  Grade  retention  under  §  536.103 
(a)(lj  or  (b)  shall  not  apply  to  a  member 
of  the  Senior  Executive  Service  who  is 
placed  in  a  position  m  a  covered  pay 
schedule. 

[FR  Dae.  39-10549  Filed  5-2-89;  8.45  dm] 
BIUJMG  COOC  »S25-01-II 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  S«rvlc« 

7  CFR  Part  20 

(TB-«e-105! 

Tot>acco  Inspection;  Fees  and  Charges 
for  Inspection  and  Testing  of  Imported 
Tobacco 

agency:  .■\gr;cult'ural  Marketing  Service. 

L-SD.-\, 

action:  Final  rule. 


summary:  The  Dairy  and  Tobacco 
.■\d)ustment  Act  of  1983,  as  amended  (7 
U.S.C.  511r)  prohibits  the  importation  of 
flue-cured  and  burley  tobacco  which 
contdins  prohibited  pesticide  residue(s) 
and  estabhshes  related  certification  and 
testing  requ;:dments.  Th.is  final  rule 
would  increase  the  user  fees  charged  to 
importers.  The  increased  user  fees  are 
necessary  in  order  to  recover  the 
Department  s  costs  of  providing  services 
under  the  .Act. 

EFFECTIVE  DATE:  July  1,  1989. 
FOR  FURTHER  INFORMATION  COHTACr 
Err.est  Pnce,  Director,  Tobacco  Divnsion. 
Agricultural  Marketing  Service.  United 


St?ite8  Department  of  Agriculture,  Room 
502  .Annex  Duildins,  P  O.  Box  9645«, 
Washington,  DC  20090-64,56. 
SUPPlfMENTARY  INFORMATION:  Notice 
was  given  \=A  FR  05494.  February  3, 
1989).  that  the  Department  proposes  to 
amend  the  regulations  governing  the 
inspection  and  grading  of  imported  flue- 
cured  and  burley  tobacco  to  increase  the 
fees  collected  for  testing  of  imported 
tobacco.  The  fees  would  as  nearly  as 
possible  cover  the  costs  of  providing 
services,  including  administrative  and 
supervisory  costs.  The  authority  for 
these  ."^gulations  is  contained  m  the 
Dairy  and  Tobacco  .Adjustment  Act  of 
igai,  as  amended  i"  U.S.C  511r) 

User  fees  are  assessed  on  imported 
flue-cured  and  burley  tobacco  to  cover 
the  cost  of  sampling  and  testing  under 
current  regulations.  The  fee  for  sampling 
and  testing  imported  flue-cured  and 
burley  tobacco  m  accordance  with  these 
regulations  is  being  raised  from  $.001 
per  pound  to  $.0035  per  pound.  The 
additional  fee  for  sampling  and  testing 
imported  Cue-cured  and  burley  tobacco 
not  accompanied  by  a  certification  that 
it  is  free  of  prohibited  pesticide  residues 
18  being  raised  from.  $.003  per  pound  to 
$.0035  per  pound.  A  minimum  fee  of 
$162. (M  IS  established  for  each  lot. 
Interested  parties  were  given  an 
opportunity  to  comment  on  the  proposed 
rule.  Seven  comments  were  received. 
Three  of  the  comments,  from 
individuals,  supported  the  increase  in 
the  fee.  Four  of  the  comments,  from 
tobacco  importers  and  a  representative 
of  manufactxirers,  suggested  that  the 
Departm.ent's  costs,  and  thus  the 
necessary  level  of  the  fee.  could  be 
reduced  by  reducing  the  frequency  of 
sampling  and  testing.  They  also 
suggested  that  this  would  reduce  delays 
in  obtaining  test  results.  However,  the 
Department  believes  that  current 
sampling  and  testing  procedures  are 
appropriate  and  necessary.  In  regard  to 
delays  in  obtaining  test  results,  a 
backlog  of  samples  to  be  tested 
developed  because  of  equipment 
failures  at  the  laboratory.  These 
problems  have  been  corrected  and  the 
backlog  has  been  eliminated.  The 
Department  will  continue  to  monitor  the 
situation  and  take  further  corrective 
action  if  necessary. 

The  revised  fees  were  determined 
after  a  thorough  review  of  the 
procedures  cxirrently  being  used,  the 
average  volume  sampled  and  tested  and 
the  number  of  staff  hours  necessary  to 
provide  and  supervise  the  testing 
service.  The  costs  actually  incurred  by 
this  relatively  new  program  h,^ve  been 
closely  monitored.  Based  on  this  review 
and  analysis,  it  has  been  determined 


that  the  cost  of  testing  tobacco  sam.ples 
has  nsen  by  35  percent  since  the 
program  was  instituted.  It  has  been 
found  that,  for  small  lots,  the  fees  per 
pound  do  not  cover  the  cost  of  testing  a 
sample.  Accordingly,  this  final  rule 
increases  the  per  pound  fees  and 
establishes  a  minimum  fee  per  lot. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  order. 

Additionally,  in  conformance  with  the 
provisions  of  Pub,  L.  96-354.  the 
Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business.  Few,  if  any,  of  the  firms  which 
would  be  affected  by  these  proposed 
regulations  meet  the  defmition  of  small 
business  because  of  their  individual 
size.  The  Administrator,  Agricultural 
Marketing  Ser\'ice,  has  determined  that 
these  actions  would  have  no  significant 
economic  impact  upon  any  entity,  small 
or  large,  and  would  not  substantially 
affect  the  normal  movement  of  the 
commodity  in  the  marketplace. 
Compliance  with  this  revision  would  not 
impose  substantial  direct  economic 
costs,  recordkeeping,  or  personnel 
workload  changes  on  small  entities,  and 
it  would  not  alter  the  market  share  or 
competitive  positions  of  small  entities 
relative  to  large  entities.  Furthermore, 
the  Department  is  required  by  law  to  fix 
and  collect  fees  and  charges  to  cover  the 
Department's  cost  in  operating  the 
tobacco  inspection  program. 

Therefore,  the  regulations  in  7  CFR 
Part  29,  Subpart  B,  are  amended  as 
follows: 

PART  29— {AMENDED] 

1.  The  authority  citation  for  Part  29, 
Subpart  B,  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  511r. 

Subpart  B — Regulations 

2.  In  §  29.500,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  29.500    Fees  and  charges  for  inspection 
and  testing  of  Imported  totMCCo. 
•         •         *         •         * 

(b)  The  fee  for  sampling,  testing  and 
certification  of  imported  flue-cured  and 
burley  tobacco  for  prohibited  pesticide 
residues  is  $.0035  per  pound,  and  shall 
be  paid  by  the  importer.  The  fee  for 
testing  imported  flue-cured  and  burley 
tobacco  not  accompanied  by  a 
certification  that  it  is  free  of  prohibited 
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pesticide  residues  shall  be  an  additional 
$.0035  per  pound.  The  minimum  fee 
assessed  pursuant  to  this  paragraph 
shall  be  $162.00  per  lot.  Fees  for  services 
rendered  shall  be  remitted  by  check  or 
draft  in  accordance  with  a  statement 
issued  by  the  Director,  and  shall  be 
made  payable  to  "Agricultural 
Marketing  Service," 

Dated:  April  27. 1989. 
I.  Patrick  Boyle. 
Administrator. 

[FR  Doc.  89-10533  Filed  5-2-89;  8:45  am] 
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Farmers  Home  Administration 
7  CFR  Part  1942 

Loan  and  Grant  Programs 

AQENCy:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule, 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  the 
portion  of  its  regulations  governing 
Community  Facility  loans  pertaining  to 
insurance  and  fidelity  bond  coverage, 
provides  additional  guidance  on 
defeasance  of  FmHA  loans,  and  makes 
various  minor  corrections.  The  intended 
effects  of  issuance  are  to  allow  greater 
flexibility  for  borrowers  required  to 
carry  insurance  and  fidelity  bond 
coverage;  provide  current  references  to 
guidelines  affecting  FmH^A-fmanced 
health  care  facilities;  and  stress  the 
avoidance  of  defeasance  provisions  in 
loanmaking  and  servicing  activities. 
EFFECTIVE  DATE:  May  3,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Kelly,  Loan  Specialist,  Water 
and  Waste  Disposal  Division,  Farmers 
Home  Administration.  USDA.  South 
Agriculture  Building,  Room  6334, 
Washington,  DC  20250,  telephone:  (202) 
382-9589. 

SUPPLEMENTARY  INFORMATION:  this 
action  has  been  reviewed  under  USD.\ 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers;  individual  industries: 
Federal,  State,  or  Local  government 
agencies;  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 


markets.  This  action  is  not  expected  to 

substantially  affect  budget  outlay  or  to 
affect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  expected 
to  be  to  provide  better  service  to  rural 
communities. 

The  Admiinistrator,  Farmers  Home 
Administration.  USDA.  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements. 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  N'os.  10.418.  Water 
and  WdSte  Disposal  Systems  for  Rural 
Communities,  and  10,423,  Community 
Facilities  Loans,  and  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  Local 
officials.  (7  CFR  Part  3015.  Subpart  V.  48 
FR  29112.  lune  24. 1983.  and  7  CFR  Part 
1940.  Subpart  J,  "intergovernmental 
Review  of  Farmers  Home 
Administration  Program.s  and 
Activities"), 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmontal  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  wTth  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-190,  an  Environmental  Impact 
Statem.ent  is  not  required. 

Discussion  of  Comments 

FmHf\  published  a  proposed  rule  in 
the  Federal  Register  on  December  22, 
1988  (53  FR  51563)  inviting  comments 
until  January  23,  1989.  No  comments 
were  received  on  the  proposed  changes 
to  §§  1942.18(d)(4)  and  1942,19(h)(10)(iii}. 

Sixty-seven  comments  were  received 
during  the  comment  period  on  the 
proposed  changes  to  S  1942.17(j)(3),  and 
thirty-four  more  were  received  after  the 
end  of  the  comment  period.  Virtually  all 
of  the  comments  received  suggested  that 
FmHA  requirements  governing 
insurance  and  fidehty  bond  coverage  for 
community  facility  borrowers  should  be 
relaxed  even  more  than  what  would  be 
accomplished  if  the  langtiage  published 
as  a  proposed  rule  were  adopted. 

The  major  points  which  were  most 
commonly  covered  in  the  comments  and 
which  have  been  incorporated  in  the 
revised  regulation  are  listed  below.  Not 
all  of  the  items  have  been  addressed 
specifically.  However,  the  revised 
requirements  provide  sufficient  latitude 


to  allow  all  of  the  matters  in  question  to 
be  dealt  with. 

1.  Requiring  fidelity  bond  coverage 
based  on  the  maximum  amount  of  funds 
on  hand  is  excessive. 

2.  FmHA'8  requirements  should  be 
based  only  on  the  facility  it  fmanced. 

3.  The  FmHA  loan  servicing  official 
should  have  more  flexibility  in  handling 
insurance  and  fidelity  bond  matters. 

4.  Requirements  governing  fidelity 
bond  coverage,  including  deductible 
provisions,  should  not  be  more  stringent 
than  those  governing  insurance 
coverage. 

5.  Fidehty  bond  coverage  should  not 
be  required  on  restricted  funds  or  when 
two  or  more  entity  officials'  signatures 
are  required, 

6.  Requirements  established  by  State 
statutes  should  be  taken  into  account. 

7.  Establish  a  recommended  or  base 
amount,  such  as  one  month's  collections 
or  a  multiple  of  the  annual  FmHA  debt 
service  requirements,  for  fidelity  bond 
coverage, 

8.  Allow  fidelity  bond  type  coverage 
which  names  individual  persons. 

The  major  points  which  were  most 
commonly  covered  in  the  comments  and 
which  have  not  been  incorporated  in  the 
revised  regulation  are  Usted  below  with 
an  indication  of  why  the  Agency  did  not 
feel  they  should  be  incorporated  in  the 
revised  language. 

1.  Do  not  monitor  insurance  after  the 
first  year  for  nonprofit  organizations, 
and  not  at  all  for  pubhc  bodies.  Since 
the  loans  in  question  are  made  to 
entities  which  are  unable  to  obtain 
credit  elsewhere  at  reasonable  rates  and 
terms,  the  Agency  believes  that  at  least 
a  minimal  level  of  monitoring  is 
appropriate. 

2.  Allow  only  a  minimal  amount  as  a 
deductible  for  fidelity  bonds,  and 
establish  a  maximum  amount  which  can 
be  allowed.  Due  to  the  vast  differences 
in  circumstances  from  one  borrower  to 
another,  the  Agency  did  not  feel  that 
estabhshing  fixed  requirements  at  the 
National  level  was  desirable. 

3.  Address  the  subject  of  self- 
insurance.  The  Agency  is  aware  that 
providing  insurance  protection  other 
than  through  commercial  insurance 
coverage,  including  various  types  of 
State-sponsored  programs,  has  become 
more  common  in  recent  years,  and  does 
not  object  to  coverage  being  provided  by 
such  means  if  the  protection  provided  is 
adequate  to  protect  the  government's 
interest.  However,  the  Agency  believes 
that  attempting  to  define  acceptable 
types  of  "self-insurance"  from  the 
National  level  would  not  be  desLrable, 
and  any  such  proposals  submitted  by 
applicants/borrowers  for  FmHA  review 
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should  be  judged  on  their  individual 


and  fidehty  bond  coverage  by  loan 
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should  be  judged  on  their  individual 
merits  by  field  office  personnel. 

4.  Do  not  change  fidelit>-  bond 
coverage  requirement  more  than  every 
two  years.  Since  the  applicants/ 
borrowers  mvolved  often  have  large 
fluctuationfl  in  the  amount  of  funds 
available,  the  Agency  beheves  that  an 
annual  reviev*  of  the  amount  of 
coverage  is  appropnate. 

5.  Do  not  exceed  State  requirements 
for  general  obligation  bonds.  Since  there 
are  wide  variations  in  State 
requirem.ents,  the  Agency  does  not 
believe  it  would  be  appropnate  ui  all 
cases  to  consider  o;.iy  such 
requirements  when  evaluating 
applicants /borrowers'  situations. 

6.  Require  no  fidelity  bond,  or  only  a 
minimal  amount,  if  the  security  for 
FmHA's  loan  is  not  revenue-based.  The 
revised  language  does  not  specifically 
address  this  situation,  however,  the 
additional  flexibility  provided  is 
sufficient  to  do  so  when  it  is  determined 
appropriate  by  field  office  personnel, 

Ust  of  Subjects  in  7  CFR  Part  1942 

Community  development.  Community 
facilities.  Loan  programs— housmg  and 
community  development.  Loan  sectir.ty. 
Rural  areas,  Was'e  treatment  and 
disposal— domestic.  Water  supply- 
domestic. 

Therefore.  Chapter  XVUI,  Tide  7. 
Code  of  Federal  Regulations,  is 
amended  as  foliowsi 

PART  1942-ASSOCIATlONS 

1  The  authonty  citation  for  Part  1942 
continues  to  read  as  follows: 

Authority.  7  I'  S  C  1989  5  L'.S  C.  30r  16 
U  S,C.  lOOoi  7  CFR  2.23  '  CFR  2.70, 

Subpart  A— Community  Facility  Loans 

2.  Section  1942.17  is  amended  by 
revising  paragraph  y)(3)  to  read  as 

follows: 

5 1 942. 1 7    Community  (•cUltl**. 
«         t         •         •         • 

(3)  Insurance  and  fidelity  bonds.  The 
purpose  of  FmHA  s  insurance  and 
fidelity  bond  requirements  is  to  protect 
the  government  s  financial  interest 
based  on  the  facility  financed  The 
requirements  below  apply  to  all  types  of 
coverage  determined  necessary  The 
.National  Office  may  grant  exceptions  to 
normal  requirements  when  appropnate 
justification  is  provided  establishing 
that  it  is  in  the  best  interest  of  the 
applicant/borrower  and  will  not 
adversely  affect  the  government's 
interest. 

fi)  General-  (A)  Applicants  must 
pr^-vide  evidence  of  adequate  insurance 


and  fidelity  bond  coverage  by  loan 
closing  or  start  of  construction, 
whichever  occurs  first.  Adequate 
coverage  m  accordance  with  this  section 
must  then  be  maintained  for  the  life  of 
the  loan.  It  is  the  responsibility  of  the 
applicant/borrower  and  not  that  of 
FmHA  to  assure  that  adequate 
insurance  and  fidelity  bond  coverage  is 
maintained. 

(B)  Insurance  and  fidelity  bond 
requirem.ents  by  FmHA  shall  normally 
not  exceed  those  proposed  by  the 
applicant; borrower  if  the  FmHA  loan 
approval  or  servicing  official  determines 
that  proposed  coverage  is  adequate  to 
protect  the  government's  financial 
interest.  Applicants /borrowers  are 
encouraged  to  have  their  attorney. 
cc'n,5ul;ing  engineer,''architect,  and/or 
insurance  provider(8)  review  proposed 
types  and  amounts  of  coverage, 
including  any  deductible  provisions.  If 
the  FmHA  official  and  the  applicant/ 
borrower  cannot  agree  on  the 
acceptability  of  coverage  proposed,  a 
decision  will  be  made  'oy  the  State 
Director 

(C)  The  use  of  deductibles,  i.e..  an 
Initial  amount  of  each  claim  to  be  paid 
by  the  applicant,  borrower,  may  be 
allowed  by  Fmi-l.A  providing  the 
applicant; borrower  has  financial 
resources  which  would  likely  be 
adequate  to  cover  potential  claims 
requiring  pajinent  of  the  deductible. 

(D)  Borrowers  must  provide  evidence 
to  FmHA  that  adequate  insurance  and 
fidelity  bond  coverage  is  being 
maintained.  This  may  consist  of  a  listing 
of  policies  and  coverage  amounts  in 
yearend  reports  submitted  with 
m.anagement  reports  required  under 

§  1942.17(q)(2)  or  other  documentation. 
The  borrower  is  responsible  for 
updating  and /or  renewing  policies  or 
coverage  which  expire  between 
submissions  to  FmHA.  j'Vny  monitoring 
of  insurance  and  fidelity  bond  coverage 
by  FmHA  is  solely  for  the  benefit  of 
FmH.\.  and  does  not  relieve  the 
apphcant/borrower  of  its  obligation 
under  the  loan  resolution  to  maintain 
such  coverage. 

(ii)  Fidelity  bond.  Applicants/ 
borrowers  will  provide  fidelity  bond 
coverage  for  all  persons  who  have 
access  to  funds.  Coverage  may  be 
provided  either  for  all  individual 
positions  or  persons,  or  through 
"blanKef  coverage  providing  protection 
for  all  appropriate  employees  and/or 
officials.  An  exception  may  be  granted 
by  die  State  Director  when  funds 
relating  to  the  facility  financed  are 
handled  by  another  entity  and  it  is 
determined  that  the  entity  has  adequate 
coverage  or  the  government's  interest 


would  otherwise  be  adequately 
protected. 

(A)  The  amount  of  coverage  required 
by  FmHA  will  normally  approximate  the 
total  annual  debt  service  requirements 
for  the  FmHA  loans, 

(B)  Form  FmHA  440-24.  "Position 
Fidelity  Schedule  Bond"  may  be  used. 
Similar  forms  may  be  used  if  determined 
acceptable  to  FmHA.  Other  types  of 
coverage  may  be  considered  acceptable 
if  it  is  determined  by  FmHA  that  they 
fulfill  essentially  the  same  purpose  as  a 
fidelity  bond, 

(lii)  Insurance.  The  follovnng  types  of 
coverage  must  be  maintained  in 
connection  with  the  project  if 
appropriate  for  the  type  of  project  and 
entity  involved: 

(A)  Property  insurance.  Fire  and 
extended  coverage  will  normally  be 
maintained  on  all  structures  except  as 
noted  in  paragraphs  (j)(3)tiiiKA)  (?)  and 
[2]  below.  Ordinarily,  FmHA  should  be 
listed  as  mortgagee  on  the  policy  when 
FmHA  has  a  hen  on  the  property. 
Normally,  major  items  of  equipment  or 
machinery  located  in  the  insured 
structures  must  also  be  covered. 
Exceptions: 

[1]  Reservoirs,  standpipes,  elevated 
tanks,  and  other  structures  built  entirely 
of  noncombustible  materials  if  such 
structures  are  not  normally  insured. 

(2)  Subsurface  lift  stations  except  for 
the  value  of  electrical  and  pumping 
equipment  therein. 

(B)  Liability  and  property  damage 
insurance,  including  vehicular  coverage. 

(Cj  Malpractice  insurance.  The  need 
and  requirements  for  malpractice 
insurance  will  be  carefully  and 
thoroughly  considered  in  connection 
with  each  health  care  facility  financed. 

(D)  Flood  insurance.  Facilities  located 
in  special  flood-  and  mudslide-prone 
areas  must  comply  with  the  eligibility 
and  insurance  requirements  of  Subpart 
B  of  Part  1806  of  this  chapter  (FmHA 
Instruction  426.2). 

(e)  Worker's  compensation.  The 
borrower  will  carry  worker's 
compensation  insurance  for  employees 
in  accordance  with  State  laws. 

•  >         •         *         * 

3.  Section  1942.18  is  amended  by 
revising  paragraph  (dj(4)  to  read  as 
follows: 

§1942.18    Community  Facilities— Planning, 
Bidding,  Contracting,  Constructing. 

•  *         t         •         * 

(d)  *  •  • 

(4)  Health  Care  Facilities.  The 
proposed  facility  must  meet  the 
minimum  standards  for  design  and 
construction  contained  in  the  American 
Institute  of  Architects  Press  Publication 


No.  ISBN  0-913962-96-1.  "Guidelines  for 
Construction  and  Equipment  of  Hospital 
and  Medical  Facilities."  1987  Edition. 
The  facihty  must  also  meet  the  life/ 
safety  aspects  of  the  1985  edition  of  the 
National  Fire  Protection  Association 
(NTPA)  101  Life  Safety  Code,  or  any 
subsequent  code  that  may  be  designated 
by  the  Secretary  of  HHS.  All 
publicadons  referenced  in  this  section 
are  available  in  all  FmHA  State  Offices. 
Under  §  1942.17(j)(8)(ii)  of  this  subpart,  a 
statement  by  the  responsible  regulatorv' 
agency  that  the  facility  meets  the  above 
standards  will  be  required.  Any 
exceptions  must  have  prior  National 
Office  concurrence. 
*        •        *        *        • 

4,  Section  1942.19  is  amended  by 
revising  paragraph  (h)(10](iiij  to  read  as 
follows: 

§  1942.19    Information  pertaining  to 
preparation  of  notes  or  t>ond8  and  bond 
transcript  documents  fof  public  body 
applicants. 

***** 

[h)  •  ♦  • 

(10)  •  •  *  0 

(iii)  Defeasance  provisions  in  loan  or 
bond  resolutions.  When  a  bond  issue  is 
defeased,  a  new  issue  is  sold  which 
supersedes  the  contractual  provisions  of 
the  prior  issue,  including  the  refinancing 
requirement  and  any  lien  on  revenues. 
Since  defeasance  in  effect  precludes 
FmHA  from  requiring  graduation  before 
the  final  m.aturity  date,  it  represents  a 
violation  of  the  statutory  refinancing 
requirement,  therefore  it  is  disallowed, 
***** 

Dated:  April  5.  1989. 
Neal  Sox  lohnsoa, 

Acting  Administrator,  Farmers  Home 

.■\dmimstration. 

[PR  Doc.  89-10600  Filed  5-2-89;  8:45  amj 
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7  CFR  Part  1951 

Account  Servicing  Policies 

AGENCY:  Farmers  Home  Administration 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Account  Servicing  regulation  This 
action  is  being  taken  to  revise  and 
renumber  Form  FmHA  451-7,  "Request 
for  change  of  Application."  The 
intended  effect  of  this  action  is  to 
expedite  processing  of  misapplied 
payments. 

EFFECTIVE  DATE:  May  3, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Adams.  System  Accountant, 


Accounting  Policy  and  Procedures 
Section  I,  USDA.  Farmers  Home 
Administration,  1520  Market  Street,  St. 
Louis.  Missouri,  telephone  FTS  262-6024 
or  ccnmercial  314-5.39-6<324 

SUPPt£MENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USD.A  procedures  established  m 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
since  this  action  has  no  impact  on 
FmMA  borrowers  or  other  members  of 
the  public,  it  has  been  determined  to  be 
exempt  from  those  requirements 
because  it  involves  only  internal  Agency 
management  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comments  notwithstanding  the 
exemption  in  5  US  C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  Enviromnental  Program.  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  Action  significantly  affecting 
the  quality  of  the  human  environment 
and  in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice  7  CFR  Part  3015, 
Subpart  V,  (48  FR  29115.  June  1983),  this 
program/activit\  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  This 
action  does  not  directly  affect  any 
FmHA  programs  or  projects  which  are 
subject  to  intergovernmental 
consultation. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing,  Low  and  moderate 
income  housing  loans — Servicing  Credit, 
Loan  programs — Agriculttu^,  Loan 
programs — Housing  and  community 

df'vpinpment. 

Accordingly.  Tide  7,  Chapter  XVm  of 
the  Code  of  Federal  Regulations  is 
am.ended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1389:  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 


Subpart  A  — Accojrf  Servictng  Pdllctes 

2.  Section  1951.12(b)  is  revised  to  read 
as  follows: 

§1951.12    C^3"!;es '1  theappficatlonot 

loan  pay^enij. 

•  •  •  «  « 

(b)  Form  FmHA  1951-7,  "Request  for 
Change  in  AppUcation."  Requests  for 
changes  in  application  of  payments  will 
be  made  on  Form  FmHA  1951-7.  For 
requests  which  County  Supervisors  or 
Assistant  County  Supervisors  are 
authorized  to  approve,  the  County 
Supervisor  or  Assistant  County 
Supervisor  will  sign  the  original  of  Form 
FmHA  1951-7  and  forward  it  to  the 
Finance  Office.  The  Finance  Office  will 
send  Form  FmHA  451-26  to  the  County 
Office  when  the  change  is  made  on 
Finance  Office  records. 

*  •        •        •        * 

Date:  March  24. 1989. 

Neal  Sox  fohiuon. 

Acting  Administrator.  Farmers  Home 
Administration. 

[FR  Doc.  89-10569  Filed  5-2-89;  8:45  Bin) 
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FEDERAL  TR>\i;»t  v.v'l.'..V.ISSION 

•6  Cf^R  Part  3 

Partial  Settiements  of  Matters  In 

Adjudication 

A Gf  H-z  y.  Federal  Trade  Commission. 
ACTION:  Final  rule,  subject  to 
reconsideration  on  the  basis  of  public 
comment. 

summary:  The  Federal  Trade 
Commission  is  amending  §  3.25  of  its 
Rules  of  Practice  to  clarify  that  the 
agency  may  consider  a  proposed 
consent  agreement  affecting  some 
charges  in  a  complaint  while  other 
charges  remain  in  litigation.  The 
Commission  also  seeks  pubhc  comment 
generally  on  the  merits  of  its  procedures 
for  consideration  of  post-complaint 
partial  settlements,  including  both 
settiements  that  would  resolve  only 
some  of  the  charges  against  a  particular 
respondent,  and  settiements  that  would 
resolve  charges  against  only  some  of  the 
respondents  in  a  proceeding. 

EFFECTIVE  DATE:  These  amendments  are 

effective  May  3, 1989. 

ADDRESS:  Send  comments  to  the 
Secretary,  Federal  Trade  Commission, 
6th  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Marc  Winerman,  Attorney,  Office  of  the 
General  Counsel.  202-326-2451. 
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SUPftlMENTARY  INFORMATION:  Pursuant 
to  Rule  3  25  of  the  Commission's  Rules 
of  Practice,  16  CFR  3  25.  the  CommiBsion 
has  occasionally  withdrawn  from 
adjudication  portions  of  a  matter  that 
would  be  affected  by  a  proposed 
consent  settlement  to  resolve  some,  but 
not  all,  of  the  charges  in  a  complaint 
with  respect  to  particular  respondents 
See  Midcon  Corp.,  D,  9198,  Order 
Withdrawing  Matter  From  Adjudication 
as  to  Allegation  In  Count  II  of 
Complaint,  September  19. 1985;  Detroit 
Auto  Dealers  Assn.  D.  9189,  Order 
Withdrawing  Count  Two  from 
Adjudication  As  To  Certain 
Respondents,  June  25, 1985.  In  addition, 
a  1986  amendment  to  Commission  rule 
4  7(n,  16  CFR  4.7(n.  provides  that  off- 
the-record  communications  between  the 
Commission  and  complaint  counsel 
respecting  such  proposed  settlements  do 
not  violate  the  agency's  general 
restrictions  on  ex  parte  contacts  in 
adjudicative  proceedings  See  51  FR 
36901  (1986). 

Rule  3.25  (as  well  as  Rule  4.7(0) 
already  makes  clear  that  the 
Commission  will  consider,  under  its 
post-complaint  settlement  procedures, 
settlements  that  ar^.  signed  by  some  but 
not  ail  of  the  respondents  in  a 
proceeding.  Rule  3.25  does  not.  however. 
explicitly  address  settlement  proposals 
that  would  resolve  only  some  of  the 
charges  against  the  respondents  who 
signed  them.  The  purpose  of  this 
X  amendment  is  to  clarify  that  such 

setdement  proposals  a.-e  covered  by  the 
Rule. 

Because  the  amendment  merely 
clarifies  existing  practice,  it  has  been 
deemed  a  final  rule.  The  Commission 
nonetheless  invites  public  comment 
concerning  its  procedures  for 
considenng  partial  settlem.ents 
Specifically,  the  Commission  invites 
public  comment  on  its  practice  of 
withdrawing  a  matter  from  adjudication 
when  a  partial  settlement  is  proposed. 
Irrespective  of  whether  the  settlement  is 
"partial"  because  it  is  not  signed  by  all 
the  respondents  to  the  proceeding  or 
because  it  does  not  resolve  all  the 
charges  against  the  party  or  parties  who 
signed  it. 

I.  The  Availability  of  Partial  Settlements 

The  Commission  believes  that  a 
partial  settlement  procedure  can  resolve 
portions  of  a  case  exp2ditiOU3ly  and 
limit  litigation,  with  its  attendant  costs, 
to  issues  that  are  reaily  in  dispute. 

The  Administrative  Procedure  Act. 
though  not  expressly  requiring  partial 
settlements,  requires  agencies  to 
consider  settlement  proposals  "when 
time,  the  nature  of  tne  proceeding,  and 
the  public  interest  permit  *  *  *."  5 


use.  554(c),  Partial  settlem.ents  are 

consistent  with  this  mandate. 

Further,  allhougn  a  partial  settlement 
may  expose  the  Commission  to  issues 
that  remain  in  adjud, cation,  such 
exposure  does  not  preclude  the  agency 
from  ruling  on  the  subsequent  matter. 
Set',  e.g..  Pangburr.  v,  CAB.  311  F.2d  349, 
3,56  (1st  Cir.  1962);  A.i'enccn  Home 
Products.  95  FT  C.  381  (1980)  (finding 
"without  merit"  the  argument  that 
consideration  of  settlement  proposal 
would  disqualify  Commi.ssion  from 
deciding  appeal  in  a  factually-related 
proceeding).  Courts  as  well  as  the 
Commission  may  consider  related  cases 
setiuentidlly,  Cf  Transeastem  Shipping 
Corp.  V,  India  Supply  Mission.  53  F.R.D. 
204'(S.D,N  Y,  1971)  (declining  to 
consolidate  cases  involving  same 
defendant  and  interpretation  of 
substantially  identical  contracts, 
notwithstanding  that  cases  would  be 
decided  sequentially,  where  cases  were 
at  different  stages  of  pre-trial 
proceedings.)  In  the  case  of  partial 
settlement  proposals,  which  benefit  the 
Commission,  the  settling  respondents, 
and  the  public  for  the  reasons  set  forth 
above,  we  believe  such  consideration  is 
both  lawful  and  appropriate, 

II.  Ex  parte  and  Pendency  Issues  Raised 
by  Withdrawing  a  Portion  of  a  Matter 
horn  Adjudication,  and  Leaving  the 
Remainder  in  Adjudication,  When  a 
Partial  Settlement  is  Proposed 

A  Ex  parte  :ssues.  When  a  post- 
complamt  settlement  proposal  is  offered 
unilaterally  by  respondents.  Rule  3.25(d) 
provides  for  withdra  -val  of  the  matter 
from  adjudication  only  upon  the 
issuance  of  an  order  by  the  Commission 
to  do  so.  When  a  proposal  is  joined  by 
complaint  counsel,  however.  Rule  3.25(c) 
provides  for  automatic  withdrawal  of 
the  m.dtter  from  adjudication  as  to  the 
respondents  who  signed  the  agreement. 
This  provision  has  also  been  construed 
to  authorize  removal  of  particular  counts 
of  a  matter  from  adjudication  wlien  a 
proposed  settlement  would  resolve 
those  counts,  but  not  other  pending 
counts,  against  a  respondent. 

Removal  from  adjudication,  of  course, 
terminates  ex  parte  constraints  with 
respect  to  communications  about  the 
portion  of  a  matter  that  was  thus 
withdrawn.  Further,  under  Commission 
Rule  4.7(f),  ex  parte  comm.unications 
between  staff  and  decisionmaking 
employees  about  the  proposed  consent 
are  permitted  even  if  they  deal  with 
matters  that  remain  in  adjudication, 
subject  to  a  provision  that  such 
communications  will  be  placed  on  the 
public  record  when  the  Commission 
determines  that  disclosure  will  serve  the 
interest  of  justice. 


The  Conmiission  believes  that  such 
communications  are  appropriate  as  a 
matter  of  law,  for  reasons  set  forth  in 
the  Federal  Register  notice  announcing  a 
1986  amendment  to  the  ex  parte  rule. 
See  51  FR  36802  (1986). 

As  a  matter  of  policy,  such 
communications  enable  staff  to  provide 
a  candid  assessment  of  both  its 
litigation  prospects  and  its  reaction  to 
public  comments  received,  and  a  full 
explanation  of  its  decision  to 
recommend  settlement.  This  information 
enhances  the  decisionmaking  process 
and  reduces  the  risk  that  the 
Commission  will  reject  a  consent,  or 
accept  one,  based  on  inadequate  or 
misleading  information.  Barring  or 
publicly  disclosing  staff  communications 
would  only  impede  the  flow  of  advice  to 
the  Commission.  See  NLRB  v.  Sears 
Roebuck  &■  Co.  421  U.S.  132, 150  (1975) 
(disclosure  of  advice  may  inhibit 
communications).  The  Commission 
believes  these  advantages  are  present 
irrespective  of  whether  a  proposed 
consent  would  resolve  all  of  a  matter  or 
only  part  of  it. 

The  Comimission  has  considered  the 
possible  appearance  of  unfairness  in 
these  communications.  This  problem 
would  appear  to  be  most  acute  when  a 
proposal  has  been  joined  by  only  some 
of  the  respondents  in  a  proceeding,  and 
there  is  no  consent  to  the  ex  parte 
communications  by  those  who  failed  to 
join.  However,  the  Commission  does  not 
believe  that  proposed  partial 
settlements  differ  substantially  from 
other  situations  in  which  ex  parte 
communications  are  permitted.  Under 
Rule  3.25,  for  example,  the  agency  can 
reject  a  proposed  settlement  of  an  entire 
matter,  and  return  the  matter  to 
adjudication,  notwithstanding  ex  parte. 
post-complaint  discussions  that 
occurred  while  the  matter  had  been 
withdrawn  from  adjudication.  Similarly, 
under  Rule  4.7(f),  the  Commission  may 
conduct  ex  parte  discussions  with  staff, 
notwithstanding  the  possible  relevancy 
of  such  discussions  to  ongoing  litigation, 
if  the  discussions  concern  "the 
initiation,  conduct,  or  disposition  of  a 
separate  investigation  or  proceeding,"  16 
CFR  4.7(f). 

In  view  of  these  other  situations,  the 
Commission  does  not  believe  that 
partial  settlement  proceedings  raise 
unique  ex  parte  concerns,  even  from  the 
perspective  of  the  "appearance  of 
unfairness."  To  the  contrary,  the  nature 
of  the  Commission's  functions  will 
necessarily  dictate,  on  occasion,  that  the 
agency  review  a  matter  in  a 
prosecutorial  (or  administrative) 
capacity  while  a  related  matter  is  being 
considered  in  a  quasi-judicial  capacity. 


When  this  occurs,  the  Commission 
believes  the  advantages  of  an  ex  parte 
procedure  are  likely  to  outweight  its 
disadvantages. 

Another  possible  disadvantage  is  that, 
if  proposed  settlement  of  some  counts  in 
a  complaint  permits  ex  parte 
communications,  respondents  may  be 
deterred  from  entering  partial 
settlements.  The  Commission  has  no 
reason  to  beUeve  that  this  is  a 
substantial  problem,  particularly 
because  respondents,  notwithstanding 
possible  concerns  about  ex  parte 
communications,  share  the 
Commission's  interest  in  resolving 
litigation  expeditiously  and 
inexpensively  through  settlements. 

B.  Continuing  Litigation  of  the  Portion 
of  the  Matter  Not  Subject  to  the 
Proposed  Settlement  To  the  extent  that 
litigation  of  the  remaining  issues  in  a 
proceeding  continues  during 
consideration  of  a  proposed  partial 
settlement  an  inefficiency  may  arise  if 
the  Commission  ultimately  rejects  the 
consent  It  may  then  be  necessary  to 
recall  witnesses  who  had  testified  while 
the  settlement  was  under  consideration. 
However,  the  ALJ  could  presrmably 
delay  the  reception  of  particular 
evidence  in  a  case  where  the  possibility 
of  this  problem  appears  serious.  In  any 
event  the  Commission  does  not  believe 
this  problem  is  sufficiently  common  or 
grave  to  reject  the  use  of  partial 
settiements  entirely. 

ni.  Issues  Raised  by  Automatic 
Withdrawal  Under  Rule  3.25(c) 

The  Commission  has  specifically 
determined,  pending  possible 
reconsideration  following  public 
comment  that  Rule  3.25(c)  will  continue 
to  provide  for  automatic  removal  of  a 
matter  from  adjudication  when 
complaint  counsel  join  in  a  consent 
proposal,  although  a  Commission  order 
will  continue  to  be  required  under  Rule 
3,25(d)  before  a  matter  is  withdrawn 
from  adjudication  on  the  basis  of  a 
proposed  consent  in  which  complaint 
counsel  do  not  join.  The  Commission 
has  further  determined,  again  pending 
possible  reconsideration,  that  Rule  3.25 
will  continue  to  provide  that  this 
procedure  is  available  for  partial 
settlement  proposals  that  are  signed  by 
only  some  of  the  parties  to  a  proceeding 
and,  as  noted  above,  the  Commission  is 
amending  the  rule  to  clarify  the 
availability  cf  these  procedures  for 
partial  settlements  that  would  resolve 
only  some  charges  against  the  parties 
who  sign  it. 

Automatic  removal,  when  complaint 
counsel  join  a  settlement  proposal, 
enables  complaint  counsel  to  explain 
candidly  their  recommendation  that  the 


Commission  accept  a  proposed 
settlement  that  is  before  the  agency 
under  Rule  3.25(c),  If  the  Commission 
has  concerns  with  an  automatic  removal 
that  has  taken  place,  it  may  limii  non- 
record  communications  before  the  fact 
place  them  on  the  pubhc  record  after  the 
fact,  see  Rule  4.7(rj.  return  the  matter  to 
adjudication,  or  some  combination  of 
the  above. 

List  of  Subjects  in  16  CFR  Part  3 

Administrative  practice  and 
procedure.  Investigations, 

Accordingly,  the  Federal  Trade 
Commission  amends  TiUe  16,  Chapter  I, 
Subchapter  A.  Part  3,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— INVESTIGATIONS 

1.  The  authority  for  Part  3  continues  to 
read  as  follows: 

Authorit>-:  Sec.  6,  38  Stat  721  (15  U.S.C.  46). 

unless  otherwise  noted. 

2.  Paragraphs  (a)  through  (f)  of  $  3.25 
are  revised  to  read  as  follows; 

§  3^5    Consent  agreement  settlements. 

«  •  *  #  * 

(a)  The  Administrative  Liiw  Judge 
may,  m  his  discretion  and  without 
suspension  of  prehearing  procedures, 
hold  conferences  for  the  purpose  of 
supervising  negotiations  for  the 
settlement  of  the  case,  in  whole  or  in 
part,  by  way  of  consent  agreement 

(b)  A  proposal  to  settle  a  matter  in 
adjudication  by  consent  agreement  shall 
be  submitted  by  way  of  a  motion  to 
withdraw  the  matter  from  adjudication 
for  the  purpose  of  considenng  the 
proposed  consent  agreement.  Any  such 
motion  shall  be  accompanied  by  a 
proposed  consent  agreement  containing 
a  proposed  order  executed  by  one  or 
more  respondents  and  conforming  to  the 
requirem.enis  of  §  2.32;  the  proposed 
consent  agreement  itself,  however,  shall 
not  be  placed  on  the  public  record 
unless  and  until  i'  is  accepted  by  the 
Commission  as  provided  herein.  If  the 
proposed  consent  agreement  affects 
only  some  of  the  respondents  or 
resolves  only  some  of  the  charges  in 
adjudication,  the  motion  required  by  this 
subsection  shall  so  state  and  shall 
specify  the  portions  of  the  matter  that 
the  proposal  would  resolve. 

(c)  If  the  proposed  consent  agreement 
accompanying  the  motion  has  also  been 
executed  by  complaint  counsel, 
including  the  appropriate  Bureau 
Director,  the  Secretary  shall  issue  an 
order  withdrawing  from  adjudication 
those  portions  cf  the  matter  that  the 
proposal  would  resolve  and  all 
proceedings  before  the  Administrative 
Law  Judge  shall  be  stayed  with  respect 


to  such  portions,  pending  a 
determination  by  the  Commission 
pursuant  to  paragraph  (f)  of  this  section. 

(d)  If  the  proposed  consent  agreement 
accompanying  the  motion  has  not  been 
executed  by  complaint  counsel,  the 
Administrative  Law  Judge  may  certify 
the  motion  and  agreement  to  the 
Commission  together  with  his 
recommendation  if  he  determines,  in 
writing,  that  there  is  a  likelihood  of 
settlement  The  filing  of  a  motion  under 
this  subsection  and  certification  thereof 
to  the  Commission  shall  not  stay 
proceedings  before  the  Administi-ative 
Law  Judge  unless  the  Administrative 
Law  Judge  or  the  Commission  shall  so 
order.  Upon  certification  of  a  motion 
pursuant  to  this  subsection,  the 
Commission  may,  if  it  is  satisfied  that 
there  is  a  likelihood  of  settiement  issue 
an  order  withdrawing  from  adjudication 
those  portions  of  the  matter  that  the 
proposal  would  resolve,  for  the  purpose 
of  considering  the  proposed  consent 
agreement, 

(e)  The  Commission  will  treat  those 
portions  of  a  matter  withdrawm  from 
adjudication  pursuant  to  paragraph  (c) 
or  (d)  of  this  section  as  being  in  a 
nonadjudicative  status.  Portions  not  so 
withdrawn  shall  remain  in  an 
adjudicative  status. 

(f)  After  the  matter  has  been 
withdrawn  from  adjudication,  in  whole 
or  in  part,  the  Cor  mission  may:  (1) 
Accept  the  prop  >&cd  consent  agreement 
(2)  reject  it  and  return  to  adjudication 
for  further  proceedings  any  portion  of 
the  matter  previously  withdrawn  from 
adjudication,  or  (3)  take  such  other 
action  as  it  may  deem  appropriate.  If  a 
proposed  consent  agreement  is 
accepted,  the  Commission  will  place  it 
on  the  public  record,  together  with  any 
initial  report  of  compliance  submitted 
pursuant  to  §  2.33,  and  at  the  same  time, 
will  make  available  an  explanation  of 
the  provisions  of  the  order  and  the  rehef 
to  be  obtained  thereby,  and  any  other 
information  which  it  deems  helpful  in 
assisting  interested  persons  to 
understand  the  terms  of  the  order.  The 
Commission  will  publish  the  agreement 
order,  and  explanation  in  the  Federal 
Register.  For  a  period  of  sixty  (60)  days 
after  placement  of  the  order  on  the 
public  record  and  issuance  of  the 
statement  the  Commission  will  receive 
and  consider  any  comments  concerning 
the  order  that  may  be  filed  by  any 
interested  person.  Thereafter,  the 
Commission  may  either  withdraw  its 
acceptance  of  the  agreement  and  so 
notify  the  parties,  in  which  event  it  will 
return  the  affected  portions  of  the  matter 
to  adjudication  for  further  proceedings 
or  take  such  other  action  as  it  may 
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consider  appropriate,  or  issue  and  serve 
its  decision. 


Part  1300  of  Title  22  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 


fr^l'r 


(6)  to  prescribe  such  regulations  as  the 
Board  deems  necessary  to  govern  the  manner 
in  which  its  functions  shall  be  carried  out. 
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one  in  Europe  in  connection  vnth  the 
ennual  meeting  of  the  Corporation. 
(2)  Five  voting  members  constitute  a 


regular  reviews  of  RFE/RL 

programming,  research,  administrntion. 
finance,  and  engineermg  work.  The  BIB 


Munich  for  the  discussion  of 
developments  in  Eastern  Europe  and  the 
Soviet  Union.  To  the  extent  that 
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consider  appropriate,  or  issue  and  scr.e 

its  decision. 

•         •         •         *         •  I 

By  direction  of  the  Com.Tiission.  ' 

Dooald  S.  Clark. 
Secretory 

[FH  Doc.  89-10583  F:!<?d  5-2-89'.  8.45  am] 
Mu.jMa  cooe  itm-oi-m 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

22  CFR  Part  1300 

Rules  of  Procedure:  Radio  Free 
Europe/Radio  Uberty,  Inc. 

aqcncy:  Board  for  International 
Broadcasting. 

action:  Final  rule. 


SUMMAHY:  These  rules  of  procedure 
update  and  supersede  those  published  m 
the  Federal  Register  on  March  18.  1980. 
They  establish  operational  procedures 
and  policies  for  the  Board  for 
International  Broadcasting  (BIB)  and 
Radio  Free  Europe/Radio  Liberty,  Inc.. 
(RFE/RL).  The  BIB  has  authority  under 
the  Board  for  International  Broadcasting 
Act  of  1973,  as  amended,  to  make  grants 
to  RFE/RL  and  to  oversee  its  activities. 
These  new  rules  are  more  concise  than 
those  previously  published  and  more 
accurately  represent  current  practice 
resulting  from  legislation  passed  since 
1980. 

EFFECTIVE  DATE  June  2.  1989  ' 

FOB  FURTHER  INFORMATION  CONTACT: 
lohn  A.  Lindburg,  General  Counsel, 
Board  for  International  Broadcasting. 
1201  Connecticut  Avenue.  Suite  400, 
Washington.  DC  20036.  Tel  (202!  254- 
8040. 

8UPPL£MEMTAHY  INFORMATION:  These 
rules  of  procedure  were  adip'ed 
unanimously  by  the  Board  for 
International  Broadcast^^g  during  its 
meeting  on  February  6,  1989.  They  are 
published  as  final  rule-making  without 
previous  publication  in  proposed  form 
because  they  are  interpretive  rules, 
involve  a  foreign  affairs  function,  and 
relate  to  agency  management  and 
personnel,  and  to  a  public  grant. 
Furthermore,  RFE/RL  m.anagemer.t 
commented  on  the  proposed  rules  and 
approved  the  final  rules.  Therefore,  the 
requirement  of  publica'ion  for  proposed 
rule-making  purposes  under  5  U  S.C, 
553(b)  is  not  applicable  to  these 
regulations 


Part  1 300  of  Title  22  of  the  Code  of 
Ff'deral  Regulations  is  revised  to  read  as 
follows, 

|oha  A.  Lindburg, 
General  Counsel 

PART  130O— RULES  OF  PROCEDURE 

Sec 

1300  1     P'urpose, 

1300.2  Organization  of  the  Board  for 
International  Broadcasting. 

1300.3  Staff  of  the  Board. 
1300  4     Annual  report. 

1 300  5    RFE,  RL  Inc.  and  U.S.  Foreign  Policy 

ob)ec!:ves, 
1300  6    The  RFE/RL  professional  code. 
1300,'     Personnel 
13008    Research  rfpo.'ts, 

1300.9  Budget  development  and  execution. 

1300.10  Financial  oversight. 

1300  1 1     Procurement  and  ownership  of 

equipment, 
1300  12    Assistance  with  Congressional 

inquiries, 
1300  13    Access  lo  information  and  premises 
1300  14    RFE/RL  orsanization. 
1300  15    Government  relations. 
1300.18    Relations  with  Foreign 

Governments 
Authorityi  Pub.  L  93-129.  as  amended;  22 
L  S  C  28^3  (a)  (10). 

§  1300.1     PurpoM. 

(a)  These  regulations  are  adopted  by 
the  Board  for  International  Broadcasting 
(BIB)  pursuant  to  authority  granted  to  it 
by  Pub,  L.  93-129,  87  Stat.  456,  approved 
October  19  1973;  22  U.S.C.  2873  et  seq., 
as  am.ended.  Grant  funds  shall  be 
tran.sferred  to  Radio  Free  Europe/Radio 
Liberty.  Inc.  (RFE/RL.  Inc.)  only  on 
condition  of  compliance  with  the 
pertinent  parts  of  these  regulations. 
Exceptions  to  this  condition  may  be 
made  by  the  BIB, 

(b)  These  reff',jlaf!on9  are  based  on  the 
statutory  m.andate  of  the  BIB; 

(1)  to  make  grants  to  RFE/RL  Inc.; 

(2)  to  review  and  evaluate  the  mission  and 
operation  of  RFE/RL  Inc.,  and  to  assess  the 
quality,  effectiveness,  and  professional 
integrity  of  its  broadcasting  within  the  broad 
foreign  policy  objectives  of  the  United  States; 

(3)  to  encourage  the  most  efficient 
utilization  of  available  resources  by  RFE/RL. 
Inc..  and  to  undertake,  or  request  that  RFE/ 
RL.  Inc.  undertake,  such  studies  as  may  be 
necessary  to  identify  areas  m  which  the 
operations  of  RFE/RL  Inc.  may  be  made 
more  efficient  and  economical: 

(4)  to  develop  and  apply  such  financial 
procedures,  and  to  make  such  audits  of  RFE/ 
RL  Inc..  as  the  Board  may  determine  are 
necessa.'v.  to  assure  that  grants  are  applied 
in  accordance  with  the  purposes  for  which 
such  grants  are  provided; 

(5)  to  develop  and  apply  such  evaluative 
procedures  as  the  Board  may  determine  are 
necessary  to  assure  that  grants  are  applied  in 
a  manner  not  inconsistent  with  the  broad 
foreign  policy  objectives  of  the  U.S. 
Government;  and 


(8)  to  prescribe  such  regulations  as  the 
Board  deems  necessary  to  govern  the  manner 
in  which  its  functions  shall  be  carried  out. 

(c)  In  carrying  out  the  foregoing 
functions,  the  Board  will  respect  the 
integrity  and  professional  independence 
of  RFE/RL,  Inc. 

S  1300.2    Organization  ot  tfta  Board  for 
Intamatlonai  Broadcaatlng. 

(a)  The  Board  for  International 
Broadcasting  is  composed  of  ten 
members,  one  of  whom — the  President 
and  Chief  Operating  Executive  of  RFE/ 
RL.  Inc. — is  an  ex  officio  member.  As 
such,  the  President  of  RFE/RL.  Inc.  may 
participate  in  the  activities  of  the  Board, 
but  may  not  vote  in  the  determinations 
of  the  Board, 

(b)  The  President  of  the  United  States 
appoints,  by  and  with  the  advice  and 
consent  of  the  Senate,  nine  voting 
members,  one  of  whom  he  designates  as 
Chairman.  By  law,  the  Board's 
membership  must  be  bipartisan,  with  no 
more  than  five  seats  reserved  for  any 
one  pohtical  party.  The  voting  members 
are  appointed  for  a  term  of  three  years. 
A  member  whose  term  has  expired  may 
continue  to  serve  until  his  or  her 
successor  has  been  appointed  and 
confirmed. 

(c)  The  nine  voting  members  and  the 
ex  officio  member  of  the  BIB  serve 
concurrently  as  the  Board  of  Directors  of 
RFE/RL,  Inc.  Unless  specifically  noted 
otherwise,  all  meetings  of  the  Board  are 
considered  joint  meetings  of  the  Board 
for  International  Broadcasting  and  of  the 
Board  of  Directors  of  RFE/RL,  Inc.  The 
Board  of  Directors  make  all  major  policy 
determinations  governing  the  operation 
of  RFE/RL.  Inc.,  and  appoints  and  fixes 
the  compensation  of  managerial  officers 
and  employees  of  RFE/RL.  Inc. 

(d)  The  Chairman  of  the  Board,  or  his 
designee,  shall: 

(1)  Call  and  preside  at  all  meetings  of 
the  Board; 

(2)  Appoint  standing  or  ad  hoc 
committees  of  the  Board; 

(3)  Direct  the  work  of  the  BIB 
professional  staff,  evaluate  the 
performai.ee  of  the  Executive  Director, 
and  review  the  performance  of  the 
senior  officers; 

(4)  Represent  the  Board  in  all  matters 
pertaining  to  the  U.S.  Congress; 

(5)  Represent  the  Board  in  all  matters 
requiring  conferences  or 
communications  with  officers, 
departments,  or  agencies  of  the  U.S. 
Government  and  foreign  governments. 

(e)(1)  The  Board,  unless  it  votes 
otherwise,  shall  hold  forma!  meetings  no 
fewer  than  three  times  in  a  calendar 
year.  Two  of  these  meetings  normally 
will  be  held  in  the  United  States;  and 


one  in  Europe  in  connection  vnth  the 
annual  meeting  of  the  Corporation. 

(2)  Five  voting  members  constitute  a 
quorum  for  the  conduct  of  business. 
Actions  of  the  Board  shall  be  taken  by  a 
vote  of  at  least  five  of  the  voting 
members.  Members  absent  from  a 
meeting  may  register  their  agreement  or 
disagreement  with  the  Board  decisions 
in  wTiting  or  by  telephone  to  be  included 
in  the  minutes  of  the  meeting.  The 
Chairman  may,  from  time  to  time  as 
events  may  require,  solicit  Board 
approval  of  decisions  by  telephone  in 
the  absence  of  a  regularly  scheduled 
meeting. 

(3)  The  BIB  staff,  under  the  direction 
of  the  Executive  Director,  shall  be 
responsible  for  preparing  for  the  Board 
meetings  in  the  United  States,  including 
notification  of  members,  physical 
arrangements,  preparation  of  briefing 
books  and  a  written  agenda.  The 
President  of  RFE/RL,  Inc.,  coordinates 
the  preparation  of  the  European  meeting 
of  the  Board,  which  normally  is  held  at 
RFE/RL's  Munich  headquarters. 

(4)  While  attending  meetings  of  the 
Board  or  engaged  in  activities  directly 
related  to  the  BIB  or  RFE/RL,  Inc.,  the 
voting  members  of  the  Board  are 
entitled  to  receive  compensation  equal 
to  the  daily  equivalent  of  that  prescribed 
for  level  V  of  the  Executive  Schedule 
under  section  5316  of  title  5,  United 
States  Code.  While  away  from  home  on 
BIB  business,  members  are  entitled  to 
travel  expenses,  including  per  diem  in 
lieu  of  subsistence,  as  authorized  by  law 
(5  U.S.C.  5703)  for  persons  in  the 
Government  service  who  are  employed 
intermittently. 

(f)  Committees  of  the  Board  meet 
periodically  during  the  year.  Agendas 
for  these  meetings  are  prepared  with  the 
assistance  of  the  BIB  staff. 

§  1 300.3    Staff  of  tti8  Board. 

(a)  The  Board  appoints  staff  personnel 
according  to  provisions  of  Title  5,  United 
States  Code,  governing  appointments  in 
the  competitive  service. 

(b)  The  staff  members  are  career 
Federal  employees.  The  office  is  headed 
by  an  Executive  Director;  he  is  assisted 
by  a  Deputy  Executive  Director.  Other 
senior  officers  include,  but  are  not 
limited  to,  a  Director  of  Financial  and 
Congressional  Affairs  and  a  Genera! 
Counsel. 

(c)  The  Chairman  of  the  Board  may 
delegate  authority  to  his  staff  through 
the  Executive  Director,  to  act  on  matters 
which  do  not  require  the  formal  action 
of  the  Board.  The  BIB  staff  reports  to 
and  coordinates  its  activities  with  the 
Chairman  on  a  regular  basis. 

(d)  WiLh  the  approval  of  the 
Chairman  the  senior  staff  conducts 


regular  reviews  of  RFE/RL 

programming,  research,  administration, 
finance,  and  engineenng  work.  The  BIB 
staff  commissions  outside  independent 
evaluations  of  RFE/RL  progrRmming 
and  other  functional  areas  as  required. 
It  communicates  the  results  of  these 
evaluations  to  the  Board  members  and 
the  President  of  RFT:/RL,  Inc.  At  least 
once  a  year,  the  staff  commissions  and 
outside  audit  of  RFE/RL  finances 

(e)  The  BIB  staff  coordinates  all 
contacts  with  the  U.S.  Congress,  U.S. 
Government  agencies,  and  foreign 
governments.  Senior  staff  members 
maintain  regular  ties  with  Congressional 
staffers  and  with  officers  at  the 
Department  of  State,  United  States 
Information  Agency,  Office  of 
Management  and  Budget,  the  Federal 
Communications  Commission,  and  other 
government  agencies.  When  senous 
issues  anse,  the  staff  refers  them  to  the 
Chairman,  who  consults  with  the  Board 
as  appropriate. 

(f)  The  duties  of  each  staff  member 
are  described  in  a  position  description 
which  is  maintained  on  file  in  the 
Board's  offices. 

§  1300.4    Annual  Report. 

The  BIB  publishes  an  annual  report, 
submitted  to  the  President  and  the 
Congress,  on  or  before  the  31st  day  of 
January,  that  summanzes  the  activities 
of  the  Board  during  the  fiscal  year 
ending  the  preceding  September  30th 
and  reviews  and  evaluates  the  operation 
of  RFE/RL  Inc 

§  1300.5     RFE/RL,  Inc.  and  U.S.  Foreign 
Policy  objectives. 

(a)  The  Board  shall  develop  and  apply 

such  evaluative  procedures  as  necessary 
to  ensure  that  RFE/RL's  programming 
and  operations  are  not  inconsistent  with 
the  broad  foreign  policy  objectives  of 
the  United  States. 

(b)  To  assist  the  Board  in  carrying  out 
its  functions,  the  Secretary  of  State  or 
his  designee  shall  provide  the  Etoard 
with  such  information  regarding  the 
foreign  policy  of  the  United  States  as  he 
deems  appropriate.  The  Secretary  or  his 
designee  shall  report  regularly  to  the 
Board  on  the  impact  of  broadcasts  by 
RFE/RL,  Inc.  in  Eastern  Europe  and  the 
Soviet  Union.  The  BIB  shall  convey  this 
information  to  the  President  of  RFE/RL, 
The  management  of  RFE/RL  Inc.  is 
expected  to  take  appropriate  action 
based  on  this  information.  The  BIB  shall 
not  impose  any  prior  consL'-aint  on 
programming,  the  preparation  of 
broadcast  materials,  or  the  manner  in 
which  those  materials  are  broadcast  by 
RFE/RL. 

(c)  RFE/RL  Inc.  shall  maintain  regular 
liaison  with  the  U.S.  Consulate  in 


Munich  for  the  discussion  of 
developments  in  Eastern  Europe  and  the 
Soviet  Union.  To  the  extent  that 
important  pohcy  issues  arise  during 
these  discussions,  they  shall  be  brought 
to  the  attention  of  the  BID. 

(d)  Although  RFE/RL  Inc.  may 
maintain  informal  contacts  v^th  the  U.S. 
missions  in  Europe  and  elsewhere,  it  is 
to  remain  an  independent  journalistic 
organization.  RFE/RL  Inc.  does  not 
speak  on  behalf  of  the  U.S.  Government. 

§  1300.6    The  RFE/RL  profesalonal  code. 

(a)  The  Board  of  RFE/RL  Inc.  is 
required  by  the  BIB  to  prepare  the  RFE/ 
RL  Code:  a  statement  defining  the 
mission  of  RFE/RL  and  setting  forth  its 
policy  guidelines.  It  is  distributed 
pubhcly  and  is  reprinted  in  the  Annual 
Report. 

(b)  RFE/RL  management  is  required 
by  the  BIB  to  be  responsible  for  assuring 
compliance  of  its  operations  with  the 
policy  guidelines  and  shall  promptly 
inform  the  BIB  of  any  violations  of  the 
pohcy  guidelines,  and  of  the  remedial 
actions  it  has  taken. 

(c)  This  code  shaU  serve  as  the  basic 
framework  for  all  evaluations  of  RFE/RL 
programming.  The  BIB  shall  commission 
reviews  of  programs  by  noted  scholars 
and  journalists  in  the  United  States  and 
Western  Europe;  RFE/RL  shall  conduct 
regular  program  reviews  in-house.  There 
shall  be  written  reports  of  all 
evaluations  which  specify  how 
programs  conform  to  the  guidelines  set 
forth  in  the  Code. 

(d)  After  approval  by  the  BIB.  this 
code  is  incorporated  by  reference  in 
these  regulations  as  if  fully  set  out 
herein. 

§  1300.7    Personnel 

(a)  RFE/RL  Inc.  shall  be  solely 
responsible  for  the  appointment 
assignment  promotion,  and  separation 
of  its  employees,  and  such  personnel 
actions,  with  the  exceptions  noted  in 
paragraphs  (b)  (1)  and  (2)  of  this  section, 
shall  not  require  the  concurrence  of  the 
BIB. 

fb)(l)  The  President  of  RFE/RL  shall 
inform  the  Chairman  of  the  BIB  of  his 
intention  to  appoint  or  terminate  the 
employment  of  senior  executives.  The 
positions  are:  Executive  Vice  President 
for  Programs  and  Policy,  the  Directors  of 
RFE  and  RL  the  Vice  Presidents  for 
Finance,  Management  and  Engineering; 
the  Directors  of  Information  Systems, 
Corporate  Affairs,  Central  News,  RFE 
Research,  RL  Research,  Broadcast 
Analysis,  Soviet  Area  Audience  and 
Opinion  Research,  East  European 
Audience  and  Opinion  Research,  and 
the  major  language  services. 
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(2)  Appointments  to  the  above-named 
positions  require  concurrence  of  the 
Board  fexceot  in  the  case  of  acting 


established  by  the  Office  of 
Management  and  Budget  (OMB). 
(c)  Based  on  the  BIB  guidelines,  the 


RFE/RL  will  keep  all  financial  records 
required  by  the  BIB  and  will  also  submit 
periodic  reports  on  the  expenditures  of 
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f  ii  a  n 


Ke^u 
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appropriate,  BIB  will  use  its  authority  to 
purchase  electronic  equipment  for  RFE/ 


Inc.,  shall  keep  the  Chairman  of  the 
Board  and  the  Executive  Director  of  BID 


Division.  Office  of  Public  Housing,  Room 
4208.  451  Seventh  Street  SW.. 

\\'ricV-,r>nfr>n    0^70410    to}onVirtnn  l'>nf'\ 
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(2)  Appoir.tments  to  the  above-named 
positions  require  concurrence  of  the 
Board  (except  in  the  case  of  acting 
appointments)  which  shall  have  the 
opportunity  to  review  the  quaUfications 
of  the  candidates  and  to  interview  them 
in  person.  Major  changes  in  the 
fjnctions  of  these  positions  or  the 
establishment  of  new  positions  at 
comparable  levels  of  responsibility,  also 
require  concurrence  of  the  Board. 

(3)  All  personnel  actions  of  RFE/RL 
L".^.  shall  be  in  accordance  with 
pertinent  laws  prohibiting 
discrimination  on  the  basis  of  race, 
color,  sex,  age,  religion,  or  national 
cngjn. 

fc)  On  or  before  January  Ist  each  year. 
RFE/RL  shall  make  available  for 
examination  by  the  BIB  a  complete 
roster  of  all  personnel  employed  by 
RFE/RL  stating  position,  title,  grade 
level,  citizenship,  date  of  birth,  dale  of 
hire,  and  total  remuneration,  including 
i-Il  anowances  and  special  benefits.  For 
foreign  locations,  the  report  shall 
provide  current  information  about 
appropriate  local  currencies,  with  dollar 
equivalents  calculated  at  the  established 
exchange  rates. 

(d]  RFE/RL  shall  make  available  to 
the  BIB  copies  of  any  doctiments  of  a 
substantive  policy  nature  issued  to 
management,  employees,  and  outside 
organizations,  as  well  as  general 
announcements  to  employees  by  labor 
unions,  works  councils,  and  other 
employee  organizations,  RFE/RL  shall 
also  make  available  to  the  BIB  copies  of 
all  union  contracts. 

f  1300.a    R««Mrch  rtporls. 

The  BIB  may  direct  RFE/RL  to 
undertake  such  studies  as  m  the 
judgment  of  the  BIB  may  identify  areas 
where  operations  may  be  m,ade  more 
efficient  and  economicaL 

{1300^    Budget  dcwIopfiMnl  and 
execution. 

(a)  Sixteen  months  preceding  the 
b2ginning  of  the  fiscal  year  to  which  the 
budget  applies  (for  example,  by  lone  1, 
1389  for  the  FY  1991  budget),  RFE/RL 
shall  propose  to  the  DEB  the  financial 
assumptions  to  be  used  m  determining 
the  base  budget  level  and  highlight 
desired  enhancements  or  reductions. 
This  proposal  should  be  in  writing, 
followed  by  a  verbal  discussion  at  the 
staff  level.  The  Chairman's  approval  is 
required  of  the  financial  assumptions 
and  any  proposed  enhancements  or 
reductions. 

(b)  The  budget  presentation  specified 
in  paragraph  (a)  of  this  section  shall  be 
consistent  with  guidelines  presented  to 
RFE/RL  by  the  BIB.  based  on  the  ceiling 


estabhshed  by  the  Office  of 
Management  and  Budget  (0MB). 

(c)  Based  on  the  BIB  guidelines,  the 
OMB  ceiling,  and  the  budget  decisions 
resulting  from  the  presentation  specified 
in  paragraph  (a)  of  this  section  RJFE/RL 
ihail  submit  to  the  BIB  a  formal  budget 
request  no  la*er  than  August  1  of  each 
year  and  the  BIB  shall  arrange  for  RFE/ 
F.L  to  present  its  budget  to  t.he  Chairman 
and  to  members  of  the  BIB.  as 
appropriate  Final  decisions  by  the 
Board  shall  be  communicated  to  RFE/RL 
which  shall  revise  the  budget  request 
accordinglv 

(dl  The  BIB  shall  present  the  budget  to 
OMB  for  approval  and  subsequently  to 
\he  authorization  and  appropriations 
committees  of  Congress.  In  making  such 
presentations,  representatives  of  the  BIB 
will  be  accompanied  when  feasible  by 
the  President  of  RFE/RL  or  his  designee, 
and  any  additional  RFE/RL  staff  as 
requested. 

(e)  Expenditures  during  a  fiscal  year 
by  RFE/RL  shall  correspond  to  the  final 
budget  as  approved  by  the  Congress.  On 
or  before  October  1  of  each  year,  RFE/ 
RL  shall  8ubm.it  to  BIB  a  fiscal  year 
financial  plan  which  provides  on  a 
monthly  basis  projected  expenditures  by 
object  class  for  each  of  its  programs  and 
activities. 

(1)  For  each  obiect  class  line  item  of 
more  than  $250  000  m  RFE/RL's 
financial  plan,  any  reprogramming  of 
funds  m  excess  of  $250,000,  or  10%  of  the 
budgeted  amount  for  that  item, 
whichever  is  less,  shall  require  prior 
approval  of  the  BIB.  In  thiB  evert,  RFE/ 
RL  shall  submit  a  request  for 
reprogramrrung  authonty  or  a  plan  for 
offsetting  the  deviation  in  succeeding 
fiscal  quarters. 

(21  Quarterly  financial  reports  to  the 
DIB  shall  indicate  all  object  class  line 
item  expenditures  which  deviated  from 
the  budgeted  amount  by  more  than 
$250,000  or  10%  of  the  budgeted  amount, 
whichever  is  less,  and  will  include  an 
f  xplanation  for  the  deviations. 

}  1300.10    nnanctat  oversJght. 

(a)  BIB  shall  grant  funds  to  RFE/RL  to 
support  intemanonal  radio  broadcasting 
activities,  and  all  expenditures  by  RFE/ 
RL  under  such  grants  shall  be  made  in 
accordance  with  appropnate 
requirements  of  Office  of  Management 
and  Budget  Circulars  No.  .'V-llO  and  A- 

(bj  RFE/RL  shall  adhere  to  sound 
accounting  practices  and  shall  maintain 
records  fully  disclosing  the  amount  and 
disposition  of  funds  granted  by  the  BIB, 
including  the  total  costs  of  RFE/RL 
;  rocrams  for  which  grants  are  pro\'ided, 
and  that  portion  of  its  expenditures 
supported  by  other  sources  of  funds. 


RFE/RL  will  keep  all  financial  records 
required  by  the  BIB  and  will  also  submit 
periodic  reports  on  the  expenditures  of 
funds,  as  requested. 

(c)  RFE/KL  shall  submit  to  the  BIB 
copies  of  draft  proposals  for  capital 
expenditures,  consultant  or  professional 
services,  or  lease  arrangements  in  all 
case^  where  the  following  criteria  apply: 

(1)  When  a  given  contract  or  proposal 
for  a  capital  expenditure  exceeds 
$100,000  in  any  fiscal  year;  or  when  any 
proposed  lease  arrangement  for 
business  premises,  in  the  United  States 
or  overseas,  will  last  for  a  period  of 
more  than  two  years  or  at  an  annual 
rental  exceeding  $100,000. 

(2)  When  any  individual  sohcitation 
by  RFE/RL  of  consultant  or  professional 
services,  and  draft  contracts  for  such 
services,  including  legal,  actuarial  and 
other  noneditorial  services  with  any 
person  or  organization  exceed  $50,000  in 
any  single  fiscal  year. 

(d)(1)  No  contract  described  in 
subparagraphs  (c)  (1)  and  (2)  of  this 
section  shall  be  entered  into  by  RFE/RL 
without  prior  written  approval  of  the 
BIB. 

(2)  The  dollar  limitations  in 
subparagraphs  (c)  (1)  and  (2)  of  this 
section  may  be  revised  periodically  by 
BIB. 

(e)  Reports  on  the  management  of 
foreign  currency  shall  be  governed  by 
special  agreement  between  the  Board 
and  the  Office  of  Management  and 
Budget,  and  RFE/RL  shall  comply  fully 
and  promptly  with  all  requirements  of 
such  agreement. 

(f)  Copies  of  all  annual,  quarterly, 
monthly  or  other  f>eriodic  financial 
report  projection,  statement  or  audit 
prepared  by  or  on  behalf  of  RFE/RL 
shall  be  made  available  to  BIB  upon 
issuance, 

(g)  RFE/RL  shall  make  available  for 
public  inspection  during  normal 
business  hours  at  its  principal  offices  in 
the  United  States,  a  complete  list  of 
every  person,  organization,  and 
government  making  a  contribution  to 
RFE/RL  during  the  preceding  fiscal  year, 
the  address  of  the  person,  organization, 
or  government  making  the  contribution, 
and  the  date  the  contribution  was  made. 

(h)  The  Comptroller  General  of  the 
United  States  or  his  representative  shall 
have  access  for  the  purpose  of  audit  and 
examination  to  any  book,  document, 
paper  and  record  of  RFE/RL. 

§  1300.11    Procurement  and  ownereWp  of 
equipment 

The  BIB  is  authorized  under  22  U.S.C. 
2872(c)  to  procure  supphes,  services  and 
other  personal  property,  including 
specialized  electronic  equipment.  As 


appropriate,  BIB  will  use  its  authority  to 
purchase  electronic  equipment  for  RFE/ 
RL,  title  to  which  shall  remain  with  the 
United  States  Government 

§1300.12    Assistance  wtth  Congresstonal 
Inquirte*. 

Upon  request  RFE/RL  management 
shall  promptly  provide  the  BIB  with  any 
information  necessary  for  the  BIB  to 
respond  satisfactorily  to  inquiries  raised 
by  committees  of  Congress  or  individual 
Members  or  their  staffs. 

§  1 300. 1 3    Access  to  Information  and 
premises. 

RFE/RL  shall  keep  complete  records, 
as  prescribed  by  law  and  regulations, 
concerning  its  operations,  including  but 
not  limited  to  information  on  corporate, 
financial,  personnel,  engineering, 
research,  programming,  and  technical 
matters.  Board  members  and  senior  staff 
shall  have  access  to  any  information  in 
the  records  of  RFE/RL  and  access  to 
RFE/RL  premises  or  sites. 

§  1300.14  RFE/RL  organization. 

(a)  RFE/RL  management  shall  submit 
to  the  BIB  any  proposed  major  changes 
in  the  organization  (as  defined  in 
paragraph  (b)  of  this  section)  of  offices, 
programs,  or  other  activites.  These 
changes  shall  be  presented  by  the  BIB  to 
the  OMB  and  the  relevant  Congressional 
Committees. 

(b)  Major  organizational  changes  in 
RFE/RL  shall  include  the  addition  or 
elimination  of  broadcast  languages, 
significant  altering  of  broadcast 
transmitter  time  or  power  allocation 
among  the  languages,  structural 
reorganization  including  the  addition  or 
elimination  of  departments,  divisions,  or 
functions  and  any  substantial  relocation 
of  offices,  broadcast  services,  or  other 
significant  activities. 

§  1 300. 1 5    Government  relations. 

(a)  Relations  with  the  Executive 
Branch,  the  Congress,  and  foreign 
governments  arising  under  the  Board  for 
International  Broadcasting  Act  are  the 
primary  responsibility  of  the  BIB  and 
shall  be  carried  out  by  the  BIB. 

(b)  The  BIB  recognizes  that  in  the 
normal  course  of  business  RFE/RL 
management  will  have  contacts  with 
members  and  staff  of  Congress,  officials 
of  Federal  agencies,  U.S.  diplomatic 
personnel  overseas,  and  representatives 
of  foreign  governments  in  order  to 
further  the  mission  of  RFE/RL.  The  BIB 
further  recognizes  that  the  operational 
requirements  of  RFE/RL,  Inc., 
necessitate  a  close  working  relationship 
with  various  overseas  governmental  and 
private  business  organizations  such  as 
the  German  Bundespost  and  the 
Portuguese  and  Spanish  PTTs,  RFE/RL, 


Inc.,  shall  keep  the  Chairman  of  the 
Board  and  the  Executive  Director  of  BII3 
apprised  of  any  such  contacts  that  may 
affect  the  interests  of  the  United  States 
Government. 

(c)  Nothing  herein  shall  be  construed 
to  limit  the  normal  exercise  of 
professional  duties  by  RFE/RL  news, 
research,  and  program  personnel  Tlie 
BIB  supports,  and  when  requested  shall 
attempt  to  facilitate,  full  and  unim.peded 
access  by  such  personnel  to  officials  of 
the  Executive  Branch  and  the  Congress 
for  interviews,  news  conferences, 
background  bnefings,  and  all  other 
legitimate  journalistic  purjioses. 

§1300.16    Relations  wrth  Foreign 
Governments. 

Relationships  with  foreign 
governments  or  international 
organizations,  except  for  routine  daily 
operating  matters,  is  reserved  to  the  BIB. 

[FR  Doc.  89-10487  Filed  5-2-89;  8:45  am} 

BIUJNG  COOC  eiSS-OI-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  990 

(Docket  No.  R-89-1400;  Fn-24371 

Performance  Funding  System; 
Insurance  Costs;  Revised  Effective 
Date 

agency:  Office  of  the  Assistant 

Secretar>  for  Public  and  Indian  Housing, 

HUD. 

action:  Notice  of  revised  effective  date. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  Act  requires 
HUD  to  wait  thirty  calendar  days  of 
continuous  .session  of  Congress  before  it 
makes  a  published  rule  effective.  The 
Department  computed  and  announced, 
at  the  time  of  publication,  the  effective 
date  for  the  final  rule  that  revised  the 
Performance  Funding  System  (PFS)  to 
accurately  reflect  the  increase  in 
insurance  costs  incurred  by  Public 
Housing  Agencies  (PH.^s).  including 
Indian  Housing  Authorities  (IHAs). 
Because  Congress  has  recessed  earlier 
than  scheduled  for  a  "conditional 
adjournment",  the  Department  must 
revise  its  previously  published  effective 
date.  This  document  announces  the  new 
date. 

EFFECTIVE  DATE:  May  10,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  R.  Daniels,  Director,  Project 
Financial  Management  and  Occupancy 


Division.  Office  of  Pubhc  Housing,  Room 
4208.  451  Seventh  Street  SW., 
Washington.  DC  20410,  telephone  (202) 
755-8145.  (This  is  not  a  toll-free 
number.) 

SUPPLEMCNTARV  INFORMATION:  On 

March  15, 1989  i&4  FK  "imo").  the 
Department  published  in  the  Federal 
Register,  a  final  rule  that  revised  the 
Performance  Funding  System  (PFS)  to 
accurately  reflect  the  increase  in 
insurance  costs  incurred  by  Public 
Housing  Agencies  (PHAs).  including 
Indian  Housing  Authorities  (IHAs).  The 
effective  date  of  that  rule  was  May  1, 
1989. 

Section  7(o)(3)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(o))  requires  HUD  to 
delay  effectiveness  of  a  published  rule 
until  thirty  days  of  continuous  session  of 
Congress  have  elapsed.  HUD  computes 
the  effective  date  for  a  particular  rule  by 
counting  thirty  session  days  of  Congress 
(which  excludes  recesses  for  hohdays] 
from  the  day  after  the  date  of 
publication  of  the  final  rule.  This  method 
relies  on  the  published  schedule  of 
Congress.  This  year.  Congress  decided 
to  recess  for  a  "conditional 
adjournment"  for  longer  than  the 
published  schedule.  For  this  reason, 
HUD  must  delay  the  effective  date  for 
this  final  rule. 

Accordingly,  in  24  CFR  Part  990,  the 
effective  date  for  the  final  rule  pubUshed 
March  15, 1989  (54  FR  10657),  is  revised 
to  read,  "Effective  Date:  May  10, 1989". 

Dated:  April  27. 1989. 
Grady ).  Nonis, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  8&-10547  Filed  5-1-89;  8:45  am) 

RUJNG  COOC  4210-33-M 


FEDERAL  COMMUNICATIONS 

COMMISSION 


47  CFR  Part  ^3 


IMW  Crocket  6"-;*,  RM 


and  RM-5399] 


Radio  Broadcasting  Service-;,. 
Greenup,  Kentucky  anc  Athens,  OH 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  Rule/Reconsideration. 

SUMMARY:  On  reconsideration,  the 
Commission  grants  the  request  of 
WATH.  Inc.  to  substitute  Channel  289B1 
for  Channel  288A  at  Athens.  Ohio  and 
modify  its  license  for  Station  WXTQ- 
FM  to  operate  on  Channel  289B1.  This 
channel  can  be  allotted  to  Athens  in 
compliance  with  the  Conunission's 
minimum  distance  separation 


Federal  Registar  /  Vol.  54,  No.  &4  /  Wednesday,  May  3,  1988  /  Rules  and  Regulations 


requirements  using  a  site  located  at  235.A  at  Huntsville  and  provide 

■    "  "      —    —    ~"       tA         f.*T,,^, -a  1  jn*  oQf-,r  fa    ^{nro  t'hgt  finlv  naptv 


DEPARTKIEffT  OF  TRANSPORTATION 


.-    KT„-*ki    I    .*-.»«  Jt,A,   -IfL  -^rL  "J-l 


Federal  Regiater  /  Vol.  54,  No.  84  /  Wednesday,  May  3. 


1989  /  PvuIl's  and  Regulations  IbiiUl 


Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 


to,  and  releases  air  from,  the  trailer 
during  the  timing  test.  The  timing  tests 


that  of  actual  tractors.  In  place  of  the 
rapid  appUcation  and  release  times  of 


F«d«ral  R«gi«ta»  /  Vol.  54.  No.  &4  /  Wednesday,  May  3.  1988  /  Rules  and  Regulations 


Federal  Regiflter  /  Vol.  54,  No.  84  /  Wednesday,  May  3.  1989  /  Rules  and  Regulations 


15891 


rBquirements  using  a  site  located  at 
nordinatea  North  Latitade  39-20-31  and 
\Ve«t  Longinide  89-09-54.  The 
Commission  found  that  a  touthward 
relocation  of  an  existing  station  and  use 
cf  the  correct  primary  service  contour  uf 
1  0  mV/m  would  result  in  WXTQ-FVCs 
f  ronding  a  second  aural  service  to  a 
I  ew  area  with  a  significantly  sued 
I  opulation.  Accordun^y,  the 
Lom.mission  reverse*  its  pnor  Order 
c -anting  a  similar  channel  substitution 
rr\d  ycenae  modification  for  Station 
\ VXGC-FM  at  Greenup.  Kentucky.  With 
t  18  action,  the  proceeding  la  terminated. 
r  5R  FURTMER  INFORMATtOM  COMTACT 
1  Bertron  Withers,  Jr.,  Mass  Media 
I  ireau,  (202)  032-779Z 
t  JPPLEMfWTARY  tWFORMATtOM:  This  is  a 
s  .mmary  of  the  Commission's 
?  'emorandum  Opinion  and  Order.  .MN( 
locket  No.  37-29,  adopted  Apnl  11. 
:.«9,  and  released  Apnl  27, 1989.  The 
f  .11  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
dihng  normal  business  hotirs  in  FCC 
Cockets  Branch  [Room  230),  1919  M 
Street,  N"W.,  Washington,  IK.  The 
c:)mplete  text  of  this  decision  may  also 
Le  purchased  from  the  Commission's 
I  jpy  contractor,  International 
Transcription  Service.  (202)  85^-3800, 
2100  M  Street  N'W.,  Suite  140, 
Washington,  DC  20037. 

F  fderai  Comnunicaaorv*  Commission. 
L'radley  P  Hotmefl, 

CS.?^.  Policy  a:^d  Rules  Division.  .Vfcsi  \fer!:a 

P^rvau. 

[VT.  Doc.  83-10oe8  Filed  5-2-89;  8;45  am] 

CUJMQ  COOC  l713-<)f-« 


47CFRPart73  ' 

(MM  Docket  K!o.  87-20«i  RM-5700.  RS*- 
E7M,  RM-592«,  R*l-«079,  wnt  RV-«OW! 

Radio  Broadcasting  Services; 
Huntsviiie.  TX.  et  al. 

AaENCY*.  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  The  Commission  grants  the 
petition  filed  by  Hicks  Communications. 
Inc.  requesting  reconsideration  of  the 
Report  and  Order  in  MM  Docket  87-209 
to  the  extent  it  allotted  Channel  235A  to 
Huntsviiie.  Texaa.  The  petition 
requested  that  the  Chaimel  235A 
allotment  be  rescinded  so  that  it  might 
be  considered  for  allotment  to  College 
Station.  Texas  in  MM  Docket  No.  80-«. 
In  evaluating  the  petition,  we  agreed 
with  petitioner's  claim  that  Charmel 
259A  can  be  substituted  for  Channel 


235.-\  at  Huntsviiie  and  provide 
pquival«nt  %er\-  ce  Since  the  only  party 
;  pposing  the  petition  expressed  no 
cb)ection  to  this  channel  substitution. 
she  Commiasion  detem.ned  that  it  was 
m  the  public  interest  to  grant  the 
petition  to  the  extent  of  the  substitution 
of  Channel  259A  for  Channel  235A  at 
Huntsviiie,  while  otherwise  not 
addressing  the  ments  of  the  petition. 
The  Commission  ordered  that  the 
Secretary  of  the  Commission  send  by 
certified  mail,  return  receipt  requested,  a 
copy  of  this  Order  to  the  following 
parties  that  have  applied  to  operate  on 
Channel  235A  at  Huntsviiie: 
Helen  Mar^'se  Casey,  Route  2.  Box  213. 

Huntsviiie,  TX  7:'340 
.Mildred  D.  Hail.  1638  Whiskey  Creek 

Drive,  Fort  Myers,  FL  33919. 

With  this  action,  this  proceeding  is 
terT",inated. 

LFFECTIVE  DATE:  June  12.  1989, 
FOR  FURTHER  INFORMATTOH  COWTACT: 
].  Bertron  Withers.  ]r..  Mass  Media 
Bureau.  (202)  632-7792. 
£UP»>L£MENTARY  INFORMATION:  This  is  a 

s'lmmary  of  the  Commisaicn's  Report 
end  Order,  .M\f  Docket  No.  87-205, 
adopted,  Apr.!  11,  1969.  and  released. 
Apnl  27.  1989.  The  full  text  of  this 
Commission  deasion  is  available  for 
inspection  and  copying  du.-mg  normal 
business  hours  in  FCC  Dockets  Branch 
fRoom  230).  1919  M  Street  N'W., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  s  copy  contractor. 
International  Transcription  Service. 
(202;  85:'-3800,  21f»  M  Stre«>t  N'W.,  Suite 
140,  Washington.  DC  20C37, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

FART73— {AMENOCDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  363. 

§  73.202    [Air.«ndedl 

2,  Section  73.202fbl,  the  Table  of  FM 
.Mlotments.  is  amended  under  Texas,  by 
removing  Channel  23,5A  at  Huntsviiie 
end  adding  Channel  259.-\  at  Huntsviiie. 

Federal  Coramunications  Comnussion. 

Bradley  P  Holmo*, 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  9S-10&89  Filed  5-2-89-.  8:45  am] 
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DEPARTKIEffT  OF  TRANSPORTATION 

Natioiwt  Hiflhway  Traffic  Safety 
Administration 

49  CFR  Part  57 1 

[Docket  No.  8S-07:  Notice  3] 

RIN  2U7-AB12 

Federat  MTotor  Vetitcta  Safety 
Standards  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule^ ^^ 

summary:  This  notice  makes  several 
amendments  to  Federal  Motor  Vehicle 
Safety  Standard  No,  121,  Air  Brake 
Systama.  First,  the  test  rig  used  to  test 
the  pneumatic  timing  of  trailers  is 
modified  to  better  simulate  the 
performance  of  actual  tractors.  Second. 
the  standard's  maximum  application 
and  maximum  release  timing 
requirements  for  trailers  are  revised, 
both  to  reflect  the  modified  lest  rig  and, 
for  towing  trailers  and  dollies,  to  ensure 
faster  application  and  release  timing. 
Third,  new  requirements  are  established 
to  address  the  timing  of  the  interface 
(gladhand]  between  towing  vehicles  and 
trailers.  The  purpose  of  the  gladhand 
timing  requirements  is  to  ensure  that  the 
eir  delivery  from  towing  vehicles  to 
towed  vehicles  is  fast  enough  to  apply 
thie  brakes  of  all  vehicles  in  the 
combination  at  approximately  the  same 
time,  thereby  avoiding  a  reduction  in 
combination  stability  (e.g.,  trailer 
bumping)  caused  by  a  slow  gladhand. 
DATES:  The  amendments  made  by  this 
rule  to  the  Code  of  Federal  Regulations 
are  effective  June  2, 1989.  The 
am.endments  require  mandatory 
compliance  effective  May  3, 1991. 
Between  those  dates,  manufacturers 
have  three  options  for  meeting 
maximum  application  and  maximum 
release  timing  requirements  for  trailer 
brake  chamber  timing:  (1)  Meeting  the 
existing  requirements,  using  the  existing 
test  rig,  (2)  meeting  the  new 
requirements,  using  the  new  test  rig,  or 
(3)  meeting  requirements  approximately 
equivalent  to  the  existing  requirements, 
using  the  new  test  rig.  Petitions  for 
reconsideration  must  be  received  on  or 
before  June  2, 1989. 

ADDRESS:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Richard  C.  Carter.  Office  of  Vehicle 
Safety  Standards,  National  Highway 


Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
(202-366-5274). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pneumatic  timing  is  an  important 
factor  in  air  brake  system  performance. 
The  time  required  for  a  vehicle's  service 
brake  chambers  to  reach  a  relatively 
high  pressure  level  after  actuation  of  the 
brake  control  by  the  driver  is  referred  to 
as  "pneumatic  application  time."  Since 
the  generation  of  brake  torque,  and 
therefore  braking  force,  is  directly 
rel.ited  to  the  air  pressure  available  in 
the  brake  chambers,  pneumatic 
application  time  affects  vehicle  stopping 
distance.  As  a  general  matter,  the 
shorter  the  pneumatic  application  time, 
the  shorter  the  vehicle's  stopping 
distance. 

For  combination  vehicles,  pneumatic 
application  timing  can  affect  stability.  If 
a  trailer's  brakes  apply  more  slowly 
than  the  towing  vehicle's  brakes,  the 
trailer  can  bump  the  towring  vehicle, 
applying  an  excessive  compressive  force 
on  the  kingpin  connecting  the  trailer  to 
the  towing  vehicle.  If  the  brakes  are 
applied  during  a  turn  and  the  road  is 
wet,  this  force  may  reduce  the  stability 
of  the  combination  and  contribute  to  a 
jackknife  accident. 

"Pneumatic  release  timing",  the  time 
required  for  the  pressure  in  the  brake 
chambers  to  fall  from  a  relatively  high 
pressure  to  a  relatively  low  pressure 
after  the  driver  releases  the  brake 
control,  also  affects  braking 
performance.  If  a  vehicle's  wheels  lock 
as  the  driver  is  attempting  to  stop,  the 
vehicle  will  skid.  If  the  driver  is  to 
regain  control  of  the  vehicle  in  this 
situation,  immediate  release  of  the 
brakes  is  necessary. 
'    For  combination  vehicles,  pneumatic 
release  tuning  can  affect  stability.  If  a 
towing  vehicle's  brakes  release  more 
slowly  than  the  trailer's,  destabilizing 
forces  may  increase  at  the  kingpin. 

Standard  No.  121,  Air  Brake  Systems. 
specifies  certain  requirements  for 
pneumatic  timing.  Section  S5.3.3 
provides  that  the  brake  actuation 
(application)  time  for  trucks,  buses,  and 
trailers  must  not  exceed  specified 
periods  of  time.  Section  S5.3.4  provides 
that  the  brake  release  time  for  these 
vehicles  must  not  exceed  specified 
periods  of  time. 

The  timing  tests  for  trailers,  including 
trailer  converter  dollies,  are  not 
conducted  with  the  trailer  cormected  to 
an  actual  tractor.  Instead,  the  trailer  s 
brake  system  is  connected  to  a  lest  rig. 
The  test  rig,  which  is  commonly  referred 
to  as  the  "121  mini-tractor,"  delivers  air 


to,  and  releases  air  from,  the  trailer 
during  the  timing  test.  The  timing  tests 
for  vehicles  designed  to  tow  trailers  are 
conducted  with  a  50-cubic-inch  reservoir 
connected  to  the  control  line  coupU.ng. 
This  reservoir  represents  the  control  line 
volume  of  the  towed  trailer. 

The  May  1985  NTRM 

On  .May  14. 1985,  NTTTSA  published  in 
the  Federal  Register  (50  FK  20113)  an 
,\FRM  to  amend  the  pneumatic  timing 
requirements  of  Standard  No.  121,  for 
the  purpose  of  improving  the  timing 
balance  of  combination  vehicles.  The 
proposal  was  largely  based  on  research 
conducted  at  the  agency's  Vehicle 
Research  Test  Center  ( VRTC).  On  July  1. 
1985.  NHTSA  published  m  the  Federal 
Register  (50  FR  27032)  a  notice 
extending  the  comment  period  by  six 
months  to  permit  co,mmenters  more  time 
to  analyze  the  agency's  data  and  to 
conduct  theu"  own  testing. 

First.  .NHTSA  proposed  to  modify  the 
test  ng  used  to  test  the  pneumatic  timing 
of  traders  The  existing  test  rig,  which  is 
shown  as  Figure  1  in  Standard  No.  121, 
was  derived  from  S,\p]  Recommended 
ih-actjce  1982.  At  first,  the  standard  did 
not  specify  performance  characteristics 
for  the  test  rig.  However,  after  petitions 
pointed  out  that  the  agency's 
compliance  tests  might  prove 
inconclusive  if  a  manufacturer  could 
show  confoimity  on  a  faster  test  rig, 
NHTSA  adopted  the  actuation  and 
release  times  suggested  by  the 
petitioners.  These  times,  which  are 
specified  in  section  S6.1.13,  reflected  the 
performance  of  test  rigs  then  in  use  by 
manufacturers. 

NHTSA's  resfarch  since  Standard  No. 
121  wa.s  issued  has  indicated,  however, 
that  some  current  truck  tractors  and 
towing  straight  trucks  have  apply  and 
release  times  t!:at  are  much  slower  than 
the  test  ng  As  a  result,  the  timing  of 
trailers  with  the  test  rig  is  not 
necessarily  representative  of  timing  of 
the  trailers  when  towed  by  actual 
tractors. 

This  has  resulted  m  trailer  plumbing 
Ihdt  IS  optimized  for  the  test  rig  and  not 
necessarily  optimized  with  actual 
tractors.  In  particular,  some  trailer 
manufacturers  use  control  line  tubing 
with  an  exterior  diameter  of  one-half 
inch  because  it  produces  faster 
application  times  during  Standard  No. 
121's  tests  than  smaller  tubing.  NHTSA's 
research  indicated,  however,  that  the 
half-inch  tubing  usually  produces  slower 
actuation  times  than  three-eighths-inch 
tubing  on  trailers  connected  to  actual 
tractors. 

Based  on  its  research.  NTTTSA 
proposed  modifications  in  the  test  rig  to 
bring  ;ts  performance  more  in  line  with 


that  of  actual  tractors.  In  place  of  the 
rapid  application  and  release  times  of 
the  existing  test  rig  (0.06  and  .22 
seconds),  the  agency  proposed  nominal 
application  time  of  0.35  second  and  a 
nominal  release  time  of  0.70  second. 
NHTSA  also  proposed  a  more  detailed 
layout  for  the  test  rig.  including  metering 
valves  and  other  plumbing  changes  to 
permit  better  calibration  of  the  trailer 
test  rig.  Finally,  in  the  interest  of 
clarifjring  test  conditions,  the  agency 
proposed  to  specify  the  reservoir 
pressures  in  the  test  rig  during  brake 
testing. 

A  second  aspect  of  the  proposal 
concerned  vehicle  timing  requirements. 
NHTSA  proposed  to  establish  new 
requirements  to  address  the  timing  of 
the  interface  (gladhand)  between  towing 
vehicles  and  trailers,  and  to  amend  the 
maximum  application  and  maximum 
release  timing  requirements  for  trailers 
and  other  vehicles. 

The  purpose  of  the  proposed  gladhand 
timing  requirements  was  to  ensure  that 
the  air  delivery  from  towing  vehicles  to 
towed  vehicles  is  fast  enough  to  apply 
the  brakes  of  all  vehicles  in  the 
combination  at  approximately  the  same 
time,  thereby  avoiding  combination 
instability  {e.g.,  trailer  overrun)  that 
might  be  caused  by  a  slow  gladhand. 
The  proposed  changes  in  Standard 
No,  121's  application  and  release  times 
for  trailers  were  in  part  to  account  for 
the  slower  timing  of  the  modified  test 
rig.  Given  the  0.29  second  slower 
application  time  for  the  modiEed  test  rig. 
it  would  be  necessary  to  increase  the 
current  0.30  second  maximum 
apphcation  time  for  trailers  by  roughly 
that  amount  (i.e.,  to  approximately  0.60 
second]  in  order  to  maintain  an 
equivalent  requirement  However. 
NTTFSA  proposed  a  maximum  time  of 
0.50  second,  as  its  research  indicated 
that  this  time  was  easily  obtainable  with 
the  modified  test  rig.  The  faster  time 
was  desired  to  shorten  stopping 
distances  and  improve  vehicle  stability 
(e.g..  reduce  trailer  bumning)  caused  by 
slow  trailer  braking.  NHTSA  also 
proposed  to  lengthen  the  maximum 
release  time  from  0.65  second  to  1.0 
second.  Given  the  0.48  second  slower 
release  time  for  the  test  rig,  tliis 
represented  a  proposal  to  require  faster 
trailer  release  timing. 

NHTSA  also  proposed  changes  in  the 
timing  requirements  for  trailer  converter 
doUies  and  trucks  designed  to  tow  other 
air  braked  vehicles.  For  trailer  converter 
dollies,  NHTSA  proposed  to  lengthen 
the  maximum  apphcation  time  from  0.35 
second  to  0.50  second,  and  the  maximum 
release  time  from  0.65  second  to  1.00 
second.  The  proposed  maximum 
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application  and  release  times  for  trailer 
converter  dollies  were  thus  the  same  aa 


changes  to  provide  trailer  test  rig 

calibration. 


specifications  be  given  for  the  test  rig's 
quick  release  valve.  Echlin  commented 
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VRTC's  test  rig,  which  was  built  to  the 
specifications  of  the  proposal.  The 
agency  is  not  adopting  the 


to  prevent  loss  of  reservoir  pressure  on 
disconnection  of  the  gladhand.  and  that 
a  means  to  shut  off  shop  air  be  provided. 


produces  the  same  performance,  the 
manufacturer  is  free  to  use  that  rig  in  it« 
testinfl.  Therefore,  comoonent 
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application  and  release  times  for  trailer 
converter  dollies  were  thus  the  same  as 
for  trailers.  N'HTSA  also  proposed  to 
lengthen  the  maximum  application  time 
for  trucks  designed  to  tow  other  air- 
braked  vehicles,  from  0  45  second  to  0.50 
second. 

Comments  were  received  from  trie 
Motor  Vehicle  Manufacturers 
Association  (VrVMA).  Truck  Trailer 
Manufacturers  Association  (TTMA), 
individual  truck  and  trailer 
manufacturers,  brake  and  brake 
component  manufacturers,  the  .\mencd.-; 
Trucking  Associations  (ATA),  and  the 
Insurance  Institute  for  Highway  Safety 
(IIHS).  The  vast  m.ajonty  of  the 
commenters  supported  modirication  of 
the  test  rig  and  the  establishment  of 
gladhand  taming  requirements  However, 
a  number  of  commenters  opposed 
various  aspects  of  the  proposed 
maximum  application  and  maximum-. 
release  times  for  trailers,  trucks 
designed  to  tow  other  vehicles,  and 
gladhands.  Several  commenters  also 
requested  establishment  of  a  mir.im,^m 
time  for  tractor  brake  application,  in 
order  to  prevent  combination  balance 
problems  caused  by  overly  fast  tractors. 
A  detailed  discussion  of  Lhe  issues 
raised  by  the  commenters  is  provided 
below 

Modified  Test  Rig  I 

The  first  aspect  of  N'HTS.-\  s  proposal 

to  improve  the  timing  balance  of 
Lomb'.nation  vehicles  was  to  modify 
Standard  No.  121's  test  rig  in  order  to 
better  simula'e  tractors,  Commenters 
generally  supported  this  aspect  of  the 
proposal.  MVMA.  for  example,  stated 
that  modification  of  the  current  mini- 
tractor  would  be  a  sij^ificant  step 
toward  improving  brake  application  and 
release  timing  between  tractors  and 
trailers.  That  organization  stated  that  it 
agrees  that  the  trailer  test  ng,  as  well  as 
current  timing  requirem.ents,  ne<»d  to  be 
modified  to  m.ore  closely  simulate 
today's  equipment.  General  Motors 
(GM]  commented  that  it  believes  that 
the  proposed  modification  of  the  mini- 
Iractor  is  appropriate  and  will 
significantly  improve  the  real-world 
relevancy  of  the  tests  for  which  it  is 
employed.  That  company  stated  that 
since  trailer  brake  systems  must 
currently  be  tuned  to  achieve 
compliance  with  the  un.realistically  fast 
'est  rig,  this  change  alone  should 
sisruficantly  improve  the  standard 

While  supporting  modification  of  the 
test  ng,  a  number  of  comm.enters 
questioned  the  proposed  specification  of 
test  rig  componentry  As  indicated 
above,  the  NPRM  proposed  a  more 
detailed  layout  for  the  test  rig.  inuluding 
.metenng  valves  and  other  plumbing 


changes  to  provide  trailer  test  rig 
calibration. 

Some  com.Tienters  recommended 
dropping  the  proposed  com.ponent 
specifications  and  ins'ead  specifying 
more  complete  pressure  versus  time 
characteristics.  Midland  Brake 
commented  that  the  proposal  specified 
part  of  the  components  and  the  end 
points  of  the  pressure  versus  time 
characteristics,  which  it  contended 
allows  a  multitude  of  pressure  versus 
time  characteristics  which  may  result  in 
a  great  variation  of  ♦railer  timing  results 
depending  upon  the  pressure  versus 
time  -haracteristics  of  the  particular  test 
ng  Midland  stated  that  there  are  two 
means  to  accomplish  the  intended 
result:  specifying  the  exact  full 
charactensti'is  of  each  component  or 
instead  specifying  the  pressure  versus 
time  characteristics.  That  commenter 
recommended  specifying  the  pressure 
\ersus  time  characterstics.  According  to 
Midland,  the^e  is  no  reason  to  specify 
any  of  the  ccm.ponents,  since  ti.ming 
values  for  0  to  60  psi  apply  and  95  to  5 
release  can  be  specified  without 
specifying  components  Midland  stated 
that  the  proposal  would  unnecessdnly 
require  manufacturers  to  include  each 
component  in  their  test  rigs,  adding  cost 
without  benefits,  GM  similarly 
commented  that  the  proposed 
componentry  specifications  are 
inherently  incapable  of  assuring  specific 
performance  levels  and  suggested  that  a 
pressure  versus  time  oirve  should 
instead  be  specified. 

Other  commenters  recommended 
adopting  the  proposed  component 
specifications  while  also  specifying 
more  complete  pressuure  versus  tim.e 
characteristics.  Fruehauf  commented 
that  it  built  two  different  mini-tractors. 
substantiating  that  a  mini-tractor  built 
around  the  guidelines  presented  in  the 
docket  is  obtainable  and  that  the 
repeatability  of  mini-tractors  is 
acceptable  if  the  calibration  curves  are 
similar.  Fruehauf  also  stated  that  it 
agrees  with  the  proposed  mini-tractor 
schematics  but  believes  that  a 
calibration  curve  should  be  provided. 
Theurer  similarly  commented  that  the 
lack  of  a  pressure-time  pulse  for  the  test 
rig  is  a  shortcoming  of  both  the  existing 
rule  and  the  proposal.  TTMA  sta'ed  that 
it  supports  the  recommendations  of 
Fruehauf  and  Theurer  that  Standard  No 
121  specify  the  performance  of  the  test 
rig  by  providing  a  pressure- time 
application  and  release  curve. 

ATA  commented  that  the  mini-tractor 
must  be  consistent  regardless  of  who 
builds  it.  in  order  to  ensure  that  all 
trailers  are  tested  in  a  like  manner.  It 
recommended  that  detailed 


specifications  be  given  for  the  test  rig's 
quick  release  valve.  Echlin  commented 
that  it  strongly  suggests  that  the 
plumbing  details  of  the  test  rig  be 
omitted  in  view  of  the  confusion 
generated  by  the  details.  That  company 
stated  that  to  control  the  build-up  and 
decay  characteristic  of  the  test  rig  to 
any  greater  degree  than  the  proposed 
limits  of  .35  second  and  .70  second 
appears  to  lead  to  greater  confusion 
than  gain. 

Two  commenters.  Ford  and 
International  Harvester  (IH], 
recommended  slower  test  rig  tim.ing. 
Ford  recommended  that  the  proposed 
test  ri.g  actuation  time  be  extended  from 
0,35  second  to  0.45  second,  and  that  the 
proposed  test  rig  release  time  be 
extended  from  0.70  second  to  0.85 
second.  That  commenter  stated  that  it 
had  analyzed  the  control  line  coupling 
(gladhand)  application  timing  of  21 
tractor  vehicles  tested  at  VRTC  and 
calculated  the  mean  value  at  0,308 
second  with  a  range  from  0.22  second  to 
0  44  second.  Ford  stated  that  based  on 
this  small  sample,  approximately  16 
percent  of  all  tractors  may  be  expected 
to  exceed  0,37  (one  standard  deviation 
above  the  mean)  second  and  2.3  percent 
of  all  tractors  may  be  expected  to 
exceed  0.42  second  (two  standard 
deviations  above  the  mean).  Ford  stated 
that  for  gladhand  release  timing,  the 
mean  value  of  the  VRTC  sample  is  0  68 
second  with  a  range  from  0.47  second  to 
0,98  second.  That  commenter  stated  that 
approximately  16  percent  of  all  trailers 
may  be  expected  to  exceed  0.85  second 
(one  standard  deviation  above  the 
m.ean),  and  2.3  percent  may  be  expected 
to  exceed  1.02  seconds  (two  standard 
deviations  above  the  mean)  Ford 
argued  that  its  recommended  actuation 
and  release  times  would  be  more 
representative.  IH  recommended  test  rig 
application  and  release  times  of  C,5? 
second  and  0.90  second,  respectively 

After  considering  the  comments, 
NHTSA  has  decided  to  adopt  a  modified 
test  rig  along  the  lines  of  the  proposal, 
while  specifying  both  a  layout  of  test  ng 
componentry  and  pressure  versus  time 
application  and  release  curves.  The 
agency  believes  that  the  times  suggested 
by  Ford  and  IH  are  less  representati\  e 
than  those  of  typical  tractors.  In  both 
instances,  the  times  are  further  away 
from  the  mean  values  of  the  data  cited 
by  Ford  than  those  of  the  proposal. 

N'HTSA  agrees  with  commenters  that 
specification  of  pressure  versus  time 
application  and  release  curves,  which 
can  be  used  to  calibrate  the  test  rig,  will 
help  ensure  repeatability  of  test  results 
The  curves  adopted  in  Figure  3  of  this 
notice  are  based  on  the  perform.ance  of 


VRTC's  test  rig,  which  was  built  to  the 
specifications  of  the  proposal.  The 
agency  is  not  adopting  the 
recommendation  of  some  commenters 
that  tolerances  be  established  for  the 
application  and  release  curves,  since  the 
inclusion  of  tolerances  in  the  standard 
would  increase  the  variability  of  lest 
results  obtained  using  equipment 
specified  by  the  standard.  This  allows 
manufacturers  leeway  in  building  their 
test  rigs  and  eliminates  the  need  to 
specify  the  performance  of  each 
component  It  has  never  been  the 
agency's  policy  to  specify  performance 
curve  tolerances  in  any  of  its  rules.  The 
normal  compliance  test  convention 
implicit  in  the  single  specification  as 
shown  in  Figure  3  is  that  the 
manufacturers  would  set  the 
performance  of  their  new  mini  tractor 
equal  to  or  slower  than  the  performance 
curves  (to  the  right  or  to  the  adverse 
side),  while  the  agency  would  set  its 
compliance  mini-tractor  equal  to  or 
faster  than  the  curve  (to  the  left  or 
favorable  side).  If  a  manufacturer's 
trailer  brake  chamber  timing  passed 
with  a  slower  mini-tractor  they  could  be 
assured  that  their  trailer  would  pass 
with  a  faster  comphance  mini-tractor  A 
t(  lerance  boundary  as  suggested  by  GM 
and  others  would  create  the  need  for 
multiple  testing  which  can  be  very 
burdenscme. 

The  agency  beheves  that  it  is 
appropriate  to  specify  generic  test  ng 
componentry  as  well  as  application  and 
release  curves.  By  providing  a  layout  of 
componentry,  the  pubhc  is  informed 
how  to  build  a  test  rig  that  can  produce 
the  performance  specified  in  the  curves. 
.Also,  as  a  practical  matter,  it  is 
necessary  to  use  componentry  similar  to 
that  of  the  proposal  in  order  to  obtain 
the  performance  reflected  in  the  curves. 
Since  the  component  specifications  are 
generic,  they  are  not  restrictive  with 
respect  to  which  manufactiirer's 
components  are  used. 

In  response  to  comments,  NHTSA  is 
adopting  several  minor  changes  in  the 
component  specifications.  The 
California  Highway  Patrol  (CHP)  and 
Bendix  noted  that  the  test  procedure  for 
brake  release  times  specifies  95  psi 
while  the  legend  in  Figure  1,  Trailer  Test 
Rig,  listed  only  the  100  psi  application 
pressure  setting.  The  figure  is  changed 
to  specify  that  the  test  rig's  regulator  is 
set  at  100  psi  for  the  application  time 
test  and  95  psi  for  the  release  time  test. 

Bendix  also  recommended  that 
reservoir  volume  should  be  specified  as 
1000-1500  cubic  inches  to  allow  use  of 
standard  size  air  brake  reserv  oirs,  that 
the  supply  cormection  be  moved 
between  the  check  valve  and  regulator 


to  prevent  loss  of  reservoir  pressure  on 
disconnection  of  the  gladhand.  and  that 
a  means  to  shut  off  shop  air  be  provided. 
While  small  differences  in  reservoir 
volume  would  not  make  any  appreciable 
difference  in  test  results,  the  wide  range 
of  sizes  suggested  by  Bendix  could  have 
an  effect  on  those  results.  While  this 
might  be  controlled  by  the  calibration 
curves,  NHTSA  believes  that  the 
purpose  of  the  component  specifications 
is  best  served  by  specifymg  a  single 
reservoir  volume  that  can  easily  produce 
the  required  test  rig  performance.  On  the 
other  hand,  the  agency  does  not  believe 
it  is  necessary  to  further  define  quick 
release  valve  or  coiled  tubing,  as 
suggested  in  comments,  since  any  effect 
on  performance  caused  by  the  use  of 
slightly  different  components  can  easily 
be  accounted  for  by  adjusting  the  test  rig 
in  accordance  with  the  calibration 
curves.  The  agency  notes  that  while  the 
reservoir  used  in  the  mini  tractor  was 
nominally  meant  to  be  1000  cubic 
inches,  the  NPRM  specified  a  1015  cubic 
inch  size  because  that  was  the  size  used 
in  V^RTC  testing.  For  the  final  rule, 
NTfFSA  IS  specifying  1000  cubic  inches. 
If  a  production  tank  of  slightly  larger 
volume  is  used,  epoxy  can  be  poured 
into  the  tank  to  bnng  it  down  to  the 
specified  volume, 

NHTSA  agrees  with  Bendix' 
suggestion  that  a  means  should  be 
provided  to  prevent  loss  of  reservoir 
pressure  upon  disconnection  of  the 
glatihand.  Rather  than  move  the  supply 
connection  between  the  check  valve  and 
the  regulator,  however.  Lhe  agency  is 
specifying  the  addition  of  a  shut-off 
\ah e  to  the  test  ng  supply  line. This 
makes  the  test  ng  easier  to  use  and  also 
results  .n  greater  utility  for  the  device. 
The  agency  notes  that  the  Society  of 
Automotive  Engineers  is  considering 
using  the  mini-lractor  m  a  new 
recommended  practice  for  determining 
trailer  reservoir  volume,  which  would 
require  the  trailer  supply  line  to  receive 
air  from  the  mini-tractor  with  the  shop 
air  disconnected,  .NHTSA  does  not  find 
it  necessary  to  specify  a  means  for 
shutting  off  shop  air,  since  a  check  valve 
is  already  included  between  the  shop  air 
and  reservoir  [see  Figure  1). 

While  NHTS.A  would  use  test  rigs 
meeting  Standard  No,  121's  component 
specifications  in  its  enforcement  testing. 
It  notes  that  the  .National  Traffic  and 
.Motor  Vehicle  Safety  Act  does  not 
require  particular  testing  by 
m.anufaclurers,  instead,  manufactiu-ers 
must  exercise  due  care  in  certifying  that 
their  vehicles  meet  applicable  safety 
standards.  If  a  manufacturer  is  able  to 
obtain  a  test  ng  that  is  different  than 
that  specified  by  Standard  No.  121  but 


produces  the  same  performance,  the 
manufacturer  is  free  to  use  that  rig  in  its 
tesbng.  Therefore,  component 
specifications  do  not  result  in  any 
increased  or  urmecessary  costs  for 
manufacturers. 

Some  commenters  expressed  concern 
about  possible  difficulties  in  obtaining 
modified  test  rigs.  TTMA  stated  that 
suppliers  of  previous  test  rigs  no  longer 
manufacture  them  and  that  the 
requirements  would  necessitate  more 
than  the  usual  difficxilty  in  finding 
means  of  designing  and  building  the  test 
rigs.  Theurer  stated  that  it  is  concerned 
about  the  cost  of  modifying  or  acquiring 
new  test  rigs  and  stated  that  none  of  the 
manufacturers  of  its  test  rigs  currently 
supply  test  rigs,  nor  are  prepared  to  do 
modifications  to  existing  equipment 

N'HTSA  estimates  that  a  current  121 
test  rig  can  be  reworked  for 
approximately  $200  [parts  only)  using  a 
smaller  volume  tank  and  several 
additional  valves,  or  a  new  one  can  be 
built  for  $400  to  $500  (parts  only). 
NHTSA's  experience  in  building  the 
modified  test  rig  at  VRTC  indicates  that 
it  is  a  relatively  simply  task  and  does 
not  require  any  components  that  are  not 
readily  available.  Similarly,  Freuhauf 
had  no  difficulty  in  building  a  modified 
test  rig.  If  a  manufacturer  is  unable  or 
prefers  not  to  build  its  own  test  rigs,  it 
can  have  them  built  by  companies 
which  produce  specialixed  equipment 

Tuning  Requirement* 

The  second  aspect  of  NHTSA's 
proposal  concerned  vehicle  timing 
requirements.  The  agency  proposed  to 
establish  gladhand  timing  requirements 
and  to  amend  the  maximum  application 
and  maximum  release  timing 
requirements  for  trailers  and  other 
vehicles. 

A  number  of  commenters  questioned 
whether  certain  of  the  specific  timing 
values  of  the  NTRM  are  justified, 
particularly  to  the  extent  that  other  than 
minimal  vehicle  modifications  may  be 
required.  For  example.  MVMA  stated 
that  it  agrees  that  timing  is  a  factor  in 
brake  balance,  but  questions  its 
significance  in  relationship  to  brake 
torque  and  pneumatic  balance. 
According  to  that  commenter,  industry 
experience  shows  that  combination 
timing  has  a  minimal  effect  on  vehicle 
balance.  MVMA  also  asserted  that 
NHTSA's  own  test  results  do  not 
support  the  significance  of  combination 
timing  on  trailer  push,  jackknifing,  or 
accident  avoidance.  That  organization 
recommended  that  the  agency  estabUsh 
timing  requirements  which  will  require 
minimal  changes  to  towing  vehicles. 
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Bendix  commented  that  the  proposed 
changes  would  require  air  brake  system 
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gladhand  timing  requirements  would  be 
minimal.  It  stated  that  although 
NHTSA's  test  results  indicated  that  the 


Volvo  Vv'hite.  its  product  lines  would  not 
conform  without  major  analj'sis  and 
redesign  activities.  It  also  stated  that  it 
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Bendix  commented  that  the  proposed 
changes  would  require  air  brake  system 
design  changes  to  most  tractors,  towing 
trucks,  non-towing  trailers,  towmg 
trailers  and  dollies.  According  to  that 
commenter,  the  proposed  chansies  would 
result  in  faster  application  and  release 
times  for  combination  vehicles  and 
would  also  result  in  a  reduction  in  the 
difference  between  the  response  times 
of  individual  brakes  in  a  combination 
vehicle.  Bendix  stated  that  it  believes 
that,  for  combination  vehicles,  faster 
application  times  coupled  with 
improved  timing  balance  will  result  in 
shorter  stopping  distances  and  better 
driving  control.  That  commenter  stated 
that  it  believes  also  the  proposed 
changes  are  in  the  proper  direction  and 
are  technically  feasible,  alLhough  it  is 
unaware  of  data  to  substantiate 
performance  improvements. 

Several  commenters  aryjed  that 
adoption  of  the  proposed  tuning 
requirements  would  not  ensure 
combination  vehicle  stability  because 
the  brakes  of  a  tractor  with  very  fast 
application  time  could  still  actuate  well 
before  the  brakes  of  a  trailer  meeting  the 
proposed  requirements,  with  the  result 
that  the  trailer  would  overrun  the 
tractor.  ATA  commented  that  the  actual 
maximum  application  times  which  are 
adopted  are  not  as  important  as  the 
necessity  to  adopt  a  minimum  time  for 
tractor  brake  application.  That 
conrunenter  stated  that  no  ma'ter  what 
the  maximum  brake  apply  time  for 
tractors  becomes,  a  minimum  time  must 
also  be  established  to  ensure  that 
tractor  brakes  not  actuate  too  quickly, 
putting  the  combination  out  of  balance 
and  defeating  the  pu.-pose  of  the 
propocsed  revisions.  AT.^  stated  that 
very  fast  tractors  are  being  sold  every 
day.  with  application  times  as  fast  as 
0.13  second,  with  many  at  0.14  second 
and  0,15  second.  Other  com.mentRrs 
supporting  minimum  application  times 
for  tractors  included  CHP,  Echlin. 
Theurcr,  and  Brake  Technology 
Company, 

International  Harvester  (IH) 
submitted  test  data  which  it  as9>_Tted 
indicates  that  although  a  0,60  second 
differential  in  tractor-to-trailer 
application  timing  results  m  an 
unacceptable  pushing  sensation,  a  0  40 
second  differential  is  acceptable.  That 
comm.enter  stated  that  its  test  results,  as 
well  as  other  field  experiences, 
convinces  it  that  there  is  no 
compatibility  benefit  in  requiring  the 
timing  differential  between  tractor  and 
trailer  chambers  to  be  closer  than  0  4 
second.  IH  also  commented  that  to  truly 
control  the  timing  differential  between 
tractors  and  trailers,  a  relationship  of 


gladhand  to  tractor  and  trailer  chamber 
timing  needs  to  be  established, 

.\  further  discussion  of  comments 
concemir.g  the  proposed  vehicle  tim.mg 
requirements,  categorized  by 
requirement  and/or  type  of  vehicle,  is 
provided  below. 

Gladhand  Timing  Requirwmenls 

As  discussed  above.  Standard  No.  121 
does  not  currently  specify  timing 
requirements  at  the  air  line  coupler 
between  a  tractor  and  trailer  (truck 
gladhand)  or  between  successive 
tidilers  in  multiple  trailer  combinations 
(trailer  gladhand).  While  the  standard's 
existing  tim.ing  tests  for  vehicles 
designed  to  tow  trailers  are  conducted 
with  a  50-cubic-inch  reser.'oir 
(representing  a  typical  trailer's  control 
line  volume)  connected  to  t'-e  control 
line  coupling,  no  minimum  times  are 
specified  for  the  nse  or  fall  of  air 
pressure  in  the  test  reservoir.  The  .N'PRM 
proposed  to  require  that  a  power  unit, 
e.g.,  a  tractor,  increase  the  pressure  in 
the  test  reservoir  to  60  p  s.i.  in  not  more 
than  0.35  second,  and  release  the 
pressure  in  not  more  than  0.70  second. 
The  NTR.M  proposed  to  require  that  a 
trailer  increase  the  pressure  in  the  test 
reservoir  in  not  more  than  0.50  second, 
and  release  the  pressure  in  not  more 
than  1  00  second.  The  purpose  of  the 
proposed  gladhand  timing  requirements  » 
was  to  ensure  that  the  air  delivery  from 
towmg  vehicles  to  tuwed  vehicles  is  fast 
enough  to  result  in  application  of  the 
brakes  of  all  vehicles  in  the  combination 
at  approximately  the  same  time,  thereby 
avoiding  reduction  in  combination 
stability  (e  g,,  trailer  bumpmg)  caused  by 
a  slow  gladhand. 

Most  com.menters  addressing  the 
proposed  gladhand  timing  requirements 
supported  the  establishment  of  such 
requirements  but  argued  that  the 
proposed  requirements  are  too  stringent. 
MVMA  stated  that  it  believes  that 
gladhand  timing  requirements  will 
improve  tractor/ trailer  compatibility.  It 
expressed  concern,  however,  that  the 
proposed  requirements  may  require 
modification  of  most  of  the  air  braked 
vehicles  produced  by  its  member 
companies.  That  organization  argued 
that  available  research  does  not  justify 
requiring  extensive  product 
modifications  and  suggested  that 
requirements  be  established  that  are 
achievable  with  minimal  modifications, 

GM  stated  that  while  it  believes  the 
addition  of  gladhand  timing 
requirements  may  improve  combination 
vehicle  compatibility,  it  does  not  believe 
NHTSA  has  provided  any  data  to 
substantiate  a  need  for  the  proposed 
0.35/0.70  second  tractor  control  line 
application/release  times.  That 


company  stated  that  the  0,35/0.70 
second  values  appear  to  represent  only 
an  average  of  times  of  vehicles  tested  by 
the  agency  and  that  the  vehicles  tested 
are  not  totally  representative  of  the 
current  vehicle  fleet.  GM  argued  further 
that  while  NHTSA  has  imphed  that  the 
kingpin  forces  measured  are  largely  the 
result  of  the  brake  timing  existent  on  the 
tested  vehicle  combinations,  those 
forces  are  actually  a  function  of  brake 
system  pneumatic  balance,  torque 
balance,  brake  application  technique 
and  timing.  That  commenter  asserted 
that  NHTSA  has  demonstrated  neither 
that  there  is  a  need  to  lower  such  forces 
nor  that  the  revisions  proposed  would 
serve  to  achieve  that  end.  GM 
recommended  as  an  initial  step  that  the 
0.50/1,00  second  application  and  release 
times  proposed  for  trailer  gladhands 
also  be  adopted  for  tractors  and  trucks 
equipped  to  tow  trailers.  It  stated  that  if 
the  0.50/1,00  second  timing  is 
appropriate  for  trailers  utilized  as 
towing  vehicles,  't  questions  why  these 
values  would  not  also  be  appropriate  for 
all  towing  vehicles.  GM  argued  that  its 
recommendation  would  accomplish  the 
objectives  of  the  proposal  without 
requiring  as  extensive  a  change  in 
pneumatic  systems. 

Midland  Brake  commented  that 
although  the  control  line  coupling  timing 
of  0.35  second  apply  and  0.70  second 
release  may  be  t^TJical  values  for  power 
units,  there  appears  to  be  no  firm 
evidence  or  rationale  for  mandating 
these  values  as  the  maximum  allowable. 
T  hat  commenter  added  that  vehicle 
manufacturers  would  have  to  design 
their  brake  systems  for  apply  and 
release  times  even  less  than  these 
values  to  be  certain  that  all  production 
vehicles  with  normal  manufacturing 
tolerances  will  meet  the  requirements. 
Midland  stated  that  it  believes  that  the 
proposed  requirements  would  cause 
significant  changes  by  many  vehicle 
manufacturers  and,  like  GM,  argued  that 
0.50/1.00  second  requirements  would  be 
more  practical. 

IH  stated  that  its  test  results  indicate 
that  application  timing  of  0.50  second,  as 
opposed  to  the  proposed  value  of  0.35 
second,  would  provide  a  tractor/trailer 
timing  differential  that  would  not  result 
in  trailer  pushing  or  any  other 
com.bination  compatibility  problem. 
That  com,menter  stated  that  it  is  difficult 
to  determine  the  effect  of  trailer  release 
timing  and  tractor/trailer  release 
differentials  on  compatibility.  According 
to  IH.  however,  its  test  results  indicate 
that  a  release  timing  at  the  tractor 
coupling  of  0.90  second  is  sufficient. 
That  company  also  argued  that  it 
disagrees  that  the  costs  of  the  proposed 


gladhand  timing  requirements  would  be 
minimal.  It  stated  that  although 
NHTSA's  test  results  indicated  that  the 
majority  of  tractors  passed  the  proposed 
requirements,  they  were  not  worst  case 
vehicles.  IH  stated  that  the  designs  of  all 
wheelbases  must  be  changed  if  the 
longest  wheelbase  does  not  meet  the 
requirements,  since  it  does  not 
customize  the  piping  of  a  tractor  by 
wheelbase.  According  to  that  company, 
the  proposed  requirements  would 
require  an  average  customer  cost 
increase  of  $25,00  per  unit.  IH  stated 
that  its  customers  would  pay  $725,000 
per  year  for  an  imperceptible  benefit  of 
10  milliseconds  on  application  and  40 
milliseconds  on  release, 

Freightliner  stated  that  its  data  show 
that  significant  modifications  to  the 
pneumatic  system  are  required  for  the 
majority  of  its  product  line  to  approach 
the  proposed  0.35  second  application 
limit.  II  stated  that  it  endorses  the 
concept  of  setting  standards  at  the 
gladhand  but  recommends  a  maximum 
application  value  of  0.40  second  for 
vehicles  under  200  inches  in  wheelbase 
and  0,45  second  for  vehicles  with  a 
wheelbase  over  200  inches. 

Ford  recommended  that  the  maximum 
application  and  release  gladhand  timing 
requirements  for  power  units  be  set  at 
0,45/0.85  second.  That  commenter  stated 
that  any  redesign  of  its  tractors 
necessary  to  bring  them  into  compliance 
with  the  proposed  values  would  not 
have  a  substantial  effect  on  tractor/ 
trailer  pneumatic  timing  capabihty. 

Echlin  stated  that  it  questions 
mandating  an  upper  limit  to  the 
application  and  release  times  at  the 
tractor/ towing  truck  gladhand  at  what 
has  been  indicated  to  be  "within  the 
range  of  times  observed  in  the  trucks 
tested  at  the  VRTC."  That  commenter 
stated  that  since  it  has  not  been 
demonstrated  that  the  response  rate  at 
the  gladhand  of  trucks /tractors  is  too 
slow,  there  appears  little  substance  to 
require  vehicle  manufacturers  to  incur 
the  expense  to  modify  these  vehici^^s  to 
change  the  nominal  apply  and  release 
characteristics.  Echlin  suggested  that  a 
better  approach  might  be  to  assume  that 
the  0.35/0,70  second  times  are  adequate 
and  add  an  upper  lim.it  to  this 
characteristic,  such  as  0.40/0.80  second. 

One  commenter,  Volvo  White, 
opposed  the  adoption  of  gladhand 
timing  requirements.  That  company 
argued  that  manufacturer's  compliance 
data  would  be  invalidated,  that  many  cf 
the  changes  implemented  over  the  last 
ten  years  to  improve  tractor  trailer 
compatibility  would  no  longer  be 
available,  and  that  NHTSA's  research 
does  not  justify  the  need  for  the 
proposed  requirements.  According  to 


Volvo  White,  its  product  lines  would  not 

conform  without  m.ajor  anal\  sis  and 
redesign  activities.  It  also  stated  that  it 
believes,  although  it  cannot  confirm 
without  extensive  tests,  that  the  design 
changes  required  to  ensure  confoi-m.ance 
would  adversely  affect  compatibihty  for 
some  of  its  customers. 

NHTSA  believes  that  timing  is  an 
important  factor  for  safe  air  brake 
system  performance  and  notes  that  most 
comjnenters  supported  the 
establishment  of  gladhand  turning 
requirements.  The  agency  agrees  with 
commenters  that  other  factors,  including 
brake  torque  and  pneumatic  balance, 
are  also  important  factors  in  brake 
balance.  However,  the  significance  of 
these  other  factors  does  not  obviate  the 
safety  need  for  appropriate  brake  tuning 
requirements. 

In  establishing  timing  requirements  for 
combination  vehicles,  an  important  goal 
is  to  avoid  tiailer  brakes  applying  so 
slowly  that  excessive  compressive,  and 
potentially  destabilizing,  forces  are 
pr.'duced  at  the  kingpin.  In  more 
extreme  cases,  these  compressive  forces 
create  a  pushing  sensation  that  is 
unnerving  to  drivers.  However,  the 
forces  can  decrease  stability  at  levels 
that  cannot  be  detected  Ly  drivers. 
Therefore,  NHTSA  does  not  agree  with 
IH's  argument  that  a  0,40  second 
differential  is  acceptable  simply  because 
drivers  have  difficulty  detecting  a 
pushing  sensation  at  that  level. 

ATA  argued  that  ideal  or  optimum 
combination  vehicles  would  apply  the 
rearmost  brakes  first  and  then 
sequentially  move  forward  until  the 
front  axles  are  applied  last.  While  this 
approach  might  be  ideal  for  reducing 
combination  instability,  NHTSA 
believes  that  it  could  only  be  achieved 
by  majOT  changes  in  air  brake  design. 
Moreover,  a  standard  requiring  such 
performance  could  result  in  longer 
stopping  distances,  since  it  might  be 
necessary  for  the  brakes  on  leading 
axles  of  such  combinations  to  actuate 
significantly  later  than  on  current 
designs.  In  establishing  timing 
requirem.ents  .N'lTTS.'X  m,ust  consider 
both  combination  balance  and  potential 
effects  on  stopping  distance. 

The  0.35  second/0.70  second 
maximum  application  and  release 
gladhand  timing  requirements  proposed 
by  .\HTS.'\  for  power  units  are  typical  of 
current  production  vehicles.  For 
example,  recent  tests  conducted  for  the 
Truck  Trailer  Brake  Research  Group 
(TTBRG)  had  gladhand  application 
times  of  0,15,  0.20,  0.24.  0.25,  0.25,  0.26, 
0.26,  0.26,  0,27.  0.27,  0.31.  0.32,  0.33,  0.38 
and  0.39  second.  The  gladhand  release 
times  for  these  vehicles  were  0.43. 0.45. 


0,48,  0,54,  0  55,  0.57,  0,61,  062,  0.63,  0.65. 
0.67,  0.68,  0.69,  0,73  and  0.78  second. 

In  developing  the  NPRM,  NHTSA  did 
not  intend  to  require  major  changes  in 
air  brake  design.  On  the  other  hand,  the 
goal  of  improving  the  balance  of 
combination  vehicles  cannot  be 
achieved  by  simply  setting  requirements 
at  the  level  of  the  "least  common 
denominator"  vehicles  being  produced. 
The  maximum  application  fime  at  the 
gladhand  is  particularly  important  for 
safety  since  a  slowing  of  this  time  slows 
the  application  time  for  trailer  brakes, 
resulting  in  both  increased  stopping 
distances  and  the  potential  for  increased 
instability  caused  by  "trailer  push." 

After  reviewing  the  comments, 
NTTTSA  continues  to  believe  that  the 
proposed  0.35  second  maximum 
gladhand  application  time  for  power 
units  is  appropriate.  Most  vehicles 
easily  meet  this  requirement,  and  most 
others  can  meet  the  requirement  with 
minor  plumbing  changes.  A  few  special 
design  towing  trucks  may  require  the 
addition  of  a  relay  valve. 

A  short  gladhand  release  time  is  not 
as  important  for  safety  and.  in  fact,  it  is 
not  desirable  to  have  the  gladhand 
release  before  the  tractor  brakes.  Given 
these  factors,  NHTSA  believes  that  a 
maximum  release  time  slightly  slower 
than  proposed  in  the  NPRM  is 
appropriate,  0.75  second,  which  should 
minimize  the  need  for  design  changes. 

NHTSA  does  not  agree  with  GM's 
comment  that  because  the  agency 
proposed  0.50/1.00  second  maximum 
gladhand  timing  for  towing  trailers,  the 
same  timing  is  appropriate  for  all  towing 
vehicles.  As  a  general  matter,  it  is  easier 
to  achieve  faster  gladhand  timing  for 
power  units  than  for  trailers,  since  the 
distance  between  the  gladhand  and  air 
supply  is  much  less.  Indeed,  as 
discussed  below,  towing  trailers  need  a 
relay  valve  in  order  to  meet  the 
proposed  0,50/1.00  second  requirements, 
while  most  power  units  do  not  need  a 
relay  valve  to  meet  the  more  stringent 
0.35/0.75  second  requirements.  While 
the  agency  recognizes  that  it  would  be 
desirable  for  towing  trailers  to  have 
even  faster  gladhand  timing  than 
proposed  in  the  NPRM.  it  recognizes 
also  that  the  design  changes  needed 
would  be  much  more  difficult  for  these 
vehicles. 

In  addressing  the  proposed  gladhand 
timing  requirements  for  towing  trailers 
and  dollies,  some  commenters  raised  the 
issue  of  whether  relay  valves  should  be 
required  on  dollies  as  well  as  towing 
trailers,  Bendix  commented  that  the 
proposed  requirements  would  encourage 
the  use  of  relay  valves  on  both  towing 
trailers  and  dollies.  That  company 
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sjpported  the  proposed  requirements, 
arguing  that  they  result  in  improved 
combination  performance  regardless  of 
what  type  of  vehicle  is  purchased  in  the 
future.  Bendix  stated  that  if  a  fleet  is 
purchasing  new  doilies  to  be  used  with 
existing  trailers,  the  dolly  will  be  able  to 
unprove  multiple  trailer  combindtion 
timing  performance,  while  for  new 
trailer  purchases,  the  trailer  will  be  abie 
to  improve  the  multiple  trailer 
combination  timing  performance. 
Fruehauf,  en  the  other  hand,  commented 
that  it  is  redundant  to  install  these  types 
cf  valves  on  all  three  units  of  a 
combination. 

NHTSA  agrees  that  in  order  to  meet 
the  proposed  0.50/1.00  second  giadhand 
timing  requirements,  dollies  would 
generally  need  to  be  equipped  witii  a 
booster  relay  valve.  Given  that  the  other 
towed  vehicles  in  a  doubles 
combination  would  generally  have 
booster  relay  valves  under  the 
requirements  established  by  this  notice, 
NHTSA  does  not  bebeve  that  it  is 
necessary  for  dollies  to  also  be  equipped 
with  such  devices.  The  air  flow 
restriction  through  a  dolly  should  not  be 
Eignificant  enough  to  warrant  a  booster 
on  each  dolly.  Also,  dollies  have 
historically  been  designed  to  be 
uncomplicated.  While  Bendi.x  is  correct 
that  there  would  be  some  benefit  from 
relay-valve-equipped  dollies  being  used 
with  old  trailers,  NHTSA  does  not 
believe  that  this  potential  benefit 
justifies  requinng  design  changes  to 
dollies  that  would  be  of  margmai  benefit 
when  the  dollies  are  used  with  new 
trailers.  TTBRG  tests  of  three  m-service 
dollies  without  boosters  showed 
giadhand  applicaUon/release  times  of 
0  49/1.04,  0.51/1.32,  and  0.49/1  28 
seconds.  NHTSA  believes  that  giadhand 
timing  requirements  of  0.55/1.10  second 
can  be  met  by  dollies  without  boosters. 
Many  dollies  already  meet  these 
requirements,  and  only  minor  plumbing 
changes  should  be  necessary  for  other 
dolhes. 

After  reviewing  the  comjnents. 
NHTS.^  btheves  that  the  proposed  0.50/ 
100  second  maximum  giadhand  timing 
requirements  are  appropnate  for  towmg 
trailers  other  than  dollies.  While  these 
requirements  will  generally  require  the 
use  of  booster  relay  valves,  the  VRTC 
tests  indicate  that  the  use  of  these 
devices  will  result  in  a  substantial 
improvement  m  timing.  The  cost  of 
adding  a  booster  relay  valve  is 
estimated  to  be  about  S45  iparts  only) 
per  vehicle  The  agency  notes  that 
commenters  did  not  object  to  requiring 
booster  valves  for  these  vehicles. 

NHTSA  shares  the  concern  of  several 
commenters  that  the  overall  timing 


requirements  proposed  in  the  NPRM 

might  not  ensure  combination  vehicle 
stability  in  some  situations  because  the 
brakes  of  a  tractor  with  a  very  fast 
cppiication  time  could  still  actuate  well 
before  the  br-ikes  of  a  trailer  meeting  the 
proposed  requiremen's.  While  the 
agency  agrees  with  the  commenters  that 
a  minimum  application  time  for  tractors 
would  take  care  of  this  problem,  it 
believes  that  there  is  a  better  approach. 
As  a  general  m.atter.  faster  brake 
application  is  better  than  slower 
application,  so  long  as  incompatibility 
dcesn  t  beccme  a  problem.  The 
disadvantage  of  a  minimum  application 
time  18  that  it  would  prohibit  fast 
tractors  in  situations  where  timing 
compatibility  is  not  a  problem,  e.g.. 
captive  combinations  (where  a  tractor 
always  tows  the  same  trailer)  where  the 
trauer  has  very  fast  timing.  NHTSA 
believes  that  it  is  sufficient  to  require 
the  actuation  time  at  the  giadhand  to  be 
faster  than  the  timing  of  the  tractor 
brake  chambers  and  that  the  release 
time  be  fast  enough  to  assure  good 
modulation  of  the  tractor  brakes. 

NHTSA  is  publishing  a  supplementary 
NPRM  iS.NPRM')  proposing  to  require 
that  the  actuation  time  at  the  giadhand 
be  at  least  as  fast  as  the  timing  at  the 
brake  chambers.  As  a  practical  matter, 
such  a  requirement  would  not  need  to 
include  any  maximum  actuation  time  at 
the  giadhand.  since  that  time  would  be 
limited  by  the  maximum  time  specified 
for  the  brake  chambers. 

Given  the  importance  of  timing, 
N}f^S.^  does  not  believe  that  the 
establishment  of  the  timing 
requirements  proposed  by  the  May  1985 
NPRM  should  be  delayed.  In  this  notice. 
t.he  agency  is  establishing  0.35/0.^5 
second  maximum  actuation  and  release 
giadhand  timing  requirements  for  power 
units.  0.50/1.00  second  requirements  for 
towmg  trailers  other  than  dollies,  and 
0-55/1.10  second  requirements  for 
doUies-  However,  in  light  of  the  S.NPRNi. 
the  agency  is  also  establishing  an 
alternative  option  for  towing  vehicles  of 
actuation  at  the  giadhand  being  at  least 
as  fast  as  the  timing  at  the  brake 
chambers.  For  manufacturers  choosing 
this  option,  the  m.aximum  brake 
chamber  requirements  established  by 
this  notice  (discussed  below)  would 
ensure  essentially  the  same  maximum 
giadhand  actuation  time. 

Brake  Chamber  Timing— Power  Units 

Standard  .So.  121  currently  specifies 
that  the  brike  application  time  for 
trucks  and  buses  not  exceed  0.45  second 
and  that  the  brake  release  time  for  those 
vehicles  not  exceed  0.55  second.  The 
NPRM  proposed  to  lengthen  the 
maximum  brake  application  time  for 


trucks  designed  to  tow  other  air-braked 
vehicles  to  0.50  second,  while  retaining 
the  current  time  of  0.45  second  for  other 
trucks  and  buses.  The  primary  reason 
for  proposing  the  change  was  to 
establish  application  times  of  0.5O 
second  across  all  units  of  a  combination. 

A  number  of  commenters  argued  that 
there  is  no  reason  for  towing  tracks, 
non-towing  trucks  and  buses  to  have 
different  timing  requirements.  Echlin 
staled  that  the  same  manufacturers 
build  these  vehicles,  often  on  the  same 
production  lines,  and  expressed  concern 
that  differing  requirements  could  cause 
confusion,  especially  when  a  vehicle  is 
converted  from  one  kind  to  another.  IH 
stated  that  it  agrees  with  slowing  down 
tractor  application,  but  believes  that  it 
should  be  done  for  all  vehicles.  Bendix 
commented  that  the  increase  in 
actuation  time  is  acceptable  and  would 
not  increase  stopping  distances 
significandy.  The  Insurance  Institute  for 
Highway  safety  (IIHS)  expressed 
concern  that  the  proposal  would 
increase  braking  times  and  further 
increase  the  already  large  disparity  in 
braking  performance  between  cars  and 
trucks.  Freightliner  stated  that  the 
proposed  change  may  be  insufficient. 
That  company  noted  that  ATA"s 
recommended  practice  of  a  0.30  second 
minimum  application  time  is 
increasingly  specified  by  its  customers. 
It  stated  that  liie  window  created  by 
ATA's  0.30  second  time  and  the 
proposed  0.50  second  time  is 
insufficient. 

After  analyzing  the  comments  on  this 
issue.  NHTSA  has  decided  not  to  change 
the  current  0.45  second  application  time 
for  trucks  and  buses.  While  the  potential 
impact  on  stopping  distance  would  be 
relatively  small,  the  agency  believes 
that  it  should  not  relax  a  requirement 
closely  related  to  stopping  distance 
unless  it  is  clearly  necessary.  In  this 
case,  the  potential  improvement  in 
compatibility  that  would  be  achieved  by 
permitting  0.05  second  longer 
application  time  does  not  clearly 
outweigh  the  impact  on  stopping 
distance.  Moreover,  manufacturers  are 
currenUy  meeting  the  0.45  second 
requirement  without  difficul^y.  NHTSA 
notes  that  Standard  .No.  121  does  not 
specify  the  0.30  second  minimum 
application  time  cited  by  Freightliner 
and  that,  in  any  event,  manufacturers 
can  design  their  vehicles  to  meet  both 
Standard  No.  121  and  AT.-\'3 
recommended  minimum  application 
timiB. 

Brake  Chamber  Timing — Trailers 

Standard  No.  121  currently  specifies. 
using  the  old  test  rig,  that  the  brake 


application  time  for  trailers  other  than 
dollies  not  exceed  0.30  second  and  that 
the  brake  release  time  for  those  vehicles 
not  exceed  0.65  second.  Given  the  0.29 
second  slower  application  time  for  the 
modified  test  rig,  an  equivalent 
requirement  using  the  modified  test  rig 
would  be  approximately  0.60  second. 
The  NPRM  proposed  a  maximum  time  of 
0.50  second,  which  appeared  to  be  easily 
obtainable,  for  the  purpose  of  requiring 
faster  apphcation  time.  Given  the  0.48 
second  slower  release  time  for  the 
modified  test  rig,  an  equivalent 
requirement  using  the  modified  test  rig 
would  be  approximately  1.20  seconds. 
The  NPRM  proposed  a  maximum  time  of 
1.00  second,  which  also  appeared  to  be 
easily  obtainable,  for  the  purpose  of 
requiring  faster  release  time. 

For  trailer  converter  doUies.  Standard 
No.  121  currently  specifies,  using  the  old 
test  rig,  maximum  application/release 
times  of  0.35/0.65  second.  The  NPRM 
proposed  the  same  maximum 
application/release  times  as  for  trailers, 
0.50/1.00  second. 

Bendix  commented  that  the  proposed 
actuation  times  for  trailers,  along  with 
the  slower  test  rig,  is  a  big  step  in  the 
right  direction.  That  company  argued 
that  trader  brakes  should  come  on  as 
fast  as  possible  to  minimize  time  lag  and 
trailer  push.  It  stated  that  the  use  of  %- 
inch  tubing  to  speed  up  the  control 
signal  time  was  verified  by  its  testing, 
and  that  the  times  and  combination  time 
balance  were  improved  even  more 
dramatically  with  pilot  relay  valves  on 
slide  axle  non-towing  trailer  systems. 
Bendix  stated  that  while  it  does  not 
suggest  faster  times,  it  believes  the 
proposed  0.50/1,00  second  times  should 
not  be  increased.  That  company  stated 
that  it  has  been  involved  in  specific  field 
problems  when  trailer  release  time 
exceeds  1.00  second. 

Freuhauf  commented  that  it  disagrees 
with  the  proposed  0.50/1.00  second 
maximum  application/release  times  and 
recommended  that  the  times  be 
extended  to  0.60/1.20  seconds.  That 
company  stated  that  the  docket  is 
clearly  requesting  a  reduction  in  the 
application  and  release  times  of  trailers, 
Freuhauf  presented  test  data  showing 
that  a  standard  48  foot  trailer  has 
application/release  times  of  0.216 
second/0.573  second  using  the  current 
mini-tractor  and  0.579  second/l.194 
seconds  using  the  modified  mini-tractor. 
That  company  argued  that  its 
experience  with  this  trailer  over  the  last 
ten  years  indicates  that  the  trailer's 
timing  is  acceptable  for  safe  highway 
operation.  Freuhauf  also  presented  test 
data  showing  that  the  trailer's  timing, 
using  the  modified  test  rig,  could  be 


improved  to  0.507  second/1.022  seconds 
by  using  smaller  size  tubing.  That 
company  asserted  that  the  test  results 
indicate  that  a  simple  change  of  total 
control  line  diameter  will  not  allow  a 
standard  48-foot  tandem  axle  semi- 
trailer to  meet  the  0.50/1,00  second 
proposal.  Freuhauf  acknowledged  that  it 
is  possible  to  achieve  the  proposed 
timing  requirements  by  using  a  booster 
type  valve  or  relay,  but  argued  that  the 
addition  of  boost  valves  further 
complicates  and  potentially  reduces  the 
rehability  of  the  brake  system  on  trailers 
for  marginal  improvements  in 
application  and  release  times.  That 
company  argued  that  this,  coupled  with 
the  additional  sizeable  economic 
penalty  caused  by  the  addition  of  the 
boost  valve  and  other  necessary  design 
changes,  makes  the  addition  of  a  boost 
valve  unacceptable.  Freuhauf  also 
indicated  that  it  tried  to  accom.plish  the 
proposed  timing  requirements  by 
evaluating  four  delivery  ported  relay 
valves.  Freuhauf  stated,  however,  that 
while  the  use  of  such  valves  improved 
timing  results,  they  did  not  result  in 
sufficient  margins  to  ensure  that  all  of 
its  production  vehicles  would  comply 
with  the  proposed  requirem.ents. 

TTMA  commented  that  the  proposed 
trailer  timing  requirements  would 
require  additional  valves  and 
complexity  which  is  not  justified.  That 
organization  stated  that  users  complain 
that  complexity  in  trailer  air  system.s 
and  differences  in  systems  make  it 
difficult  to  train  maintenance  personnel. 
TTMA  stated  that  it  supports  the 
comment  by  Fre'ohauf  to  change  the 
maximum  timing  requirements  to  0.60 
seconds  apply  and  1.20  seconds  release. 

Midland  Brake  commented  that  the 
maximum  trailer  timing  requirements 
should  be  such  that  if  a  trailer  with  V4 
inch  tubing  complies  with  the  current 
requirements,  it  should  comply  with  new 
requirements  when  the  control  line  is 
changed  from  Va  inch  to  H  inch.  That 
commenter  argued  that  this  was  the 
assumption  in  the  NPRM.  Midland 
stated  that  its  testing  shows  that  this 
would  not  be  the  case  under  the 
proposed  0,50/1,00  second  requirements 
and  argued  that  timing  requirements  at 
those  levels  would  require  additional 
system  changes,  at  significant  costs 

Theurer  commented  that  it  concurs 
that  a  %  inch  diameter  control  line  can 
be  substituted  for  the  commonly  used  Vi 
inch  line.  That  commenter  stated, 
however,  that  there  are  many 
specialized  trailers  where  the  control 
line  IS  V2  mch  to  meet  the  release  timing 
requirements,  Theurer  stated  that 
preliminary  tests  of  the  proposed  test  rig 
indicate  that  the  problem  is 


exacerbated.  That  company  stated  that 
if  it  turns  out  that  some  trailers  require 
Vi  inch  diameter  control  lines  to  meet 
release  timing  requirements,  it  will 
probably  build  all  units  with  the  larger 
lines  to  minimize  inventory,  thereby 
negating  whatever  costs  savings  are 
attributable  to  the  smaller  line  size. 
Theurer  presented  test  data  for  a 
production  48  foot  trailer,  using  a 
modified  test  rig,  shovnng  application/ 
release  times  of  0.60  8econd/0.99  second 
using  V4  inch  line  and  0.62  second/l.lS 
seconds  using  %  inch  line. 

After  evaluating  the  comments. 
NHTSA  has  decided  to  adopt  maximum 
brake  chamber  application/release 
times  of  0.60/1.20  second  for  non-towing 
trailers,  0.55/1.10  second  for  dollies,  and 
0.50/1.00  second  for  other  towing 
trailers.  At  the  time  of  the  NPRM.  the 
agency  believed  that  the  proposed  0.50/ 
1.00  second  requirements  could  be  met 
by  the  last  two  categories  of  trailers 
without  booster  valves.  However,  based 
on  it»  review  of  the  comments  and  other 
available  data,  the  agency  now  believes 
that  adoption  of  the  proposed 
requirements  would  necessitate  the 
addition  of  a  booster  valve  on  many 
trailers  in  all  three  categories. 

The  brake  chamber  timing 
requirements  for  non-towing  trailers  and 
dollies  are  being  set  at  a  level  that 
NTTTSA  believes  can  be  met  without  the 
addition  of  a  booster  valve.  The  agency 
does  not  bebeve  that  the  potential 
benefits  associated  with  slightly  faster 
timing  requirements  for  these  vehicles 
would  justify  the  increased  cost  and 
complexity  associated  with  designs 
incorporating  a  booster  valve.  As 
indicated  above,  the  0.60/1.20  second 
requirement  for  non-towing  trailers  is 
about  equivalent  to  the  existing 
requirement,  taking  into  account  the 
new  test  rig.  The  0.55/1.10  second 
requirement  for  dollies  is  somewhat 
more  stringent  than  the  existing 
requirement,  and  may  thus  result  in 
slightly  faster  timing. 

NTTTSA  has  concluded  that  the 
proposed  0.50/1.00  second  maximum 
brake  chamber  timing  requirements  are 
appropriate  for  towing  trailers  other 
than  dollies.  As  discussed  above,  the 
giadhand  timing  requirements 
established  by  this  notice  will  generaUy 
necessitate  the  use  of  a  booster  valve 
for  these  vehicles.  The  same  booster 
valve  may  be  used  to  meet  both  the 
giadhand  and  brake  chamber  timing 
requirements.  Thus,  once  the  booster 
valve  is  included  to  improve  giadhand 
timing,  the  vehicle  can  more  easily  meet 
faster  brake  chamber  timing 
requirements.  Moreover,  there  is  a 
greater  need  for  towing  trailers  to  have 
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faster  brake  chamber  timL-.g.  It  is 
industry  practice  to  use  towing  trailers 
2S  both  the  first  and  second  trailers  i.n 
(Joubles  corr.binations.  When  the  towing 
uaiier  is  used  as  the  second  trailer,  it  is 
typically  serviced  by  a  slower  gl.idhand 
|:hat  of  the  first  trailer)  than  the  first 
failer  or  a  typical  iir.gle  trailer  (which 
are  serviced  by  the  power  unit 
gladhand).  Faster  brake  chamber  timing 
hi  the  second  trailer  helps  offset  the 
flower  timing  at  the  gladhand. 

Eaton  commented  that  the  time 
differential  between  tractors  and  trailers 
should  be  decreased  by  reducing  the 
trailer  release  t:me  and  thereby 
promoting  energy  balance  improvements 
between  tractors  and  trailers.  The 
difference  between  these  values  reCects 
the  agency's  view  that  trailer  release 
t:me8  that  are  slightly  slower  than  the 
release  tune  for  towing  vehicles  do  not 
degrade  the  stability  of  combination 
vehicles. 

Other  Ccmr^ents 

Eaton  commented  that  it  supports 
^.7fTSA'8  objective  in  improving  the 
gtabih^y  of  combination  vehicles  durr.<? 
braking,  but  argued  that  brake  energy 
balance,  which  is  influenced  by  a;r 
system  timing,  must  be  considered.  That 
commenter  stated  that  tractor-trailer 
combination  vehicles  with  unbalanced 
brake  energy  characteristics  will 
develop  significant  brake  maintenance 
costs  because  of  a  disproportionate 
braking  workload  distribution  between 
the  vehicles.  Eaton  stated  that  any 
proposed  air  system  tinnng  changes  to 
Standard  No.  121  should  be  thoroughly 
evaluated  relative  to  the  optimization  of 
brake  energy  balance,  as  well  as  timing 
balance.  As  indicated  earlier  in  this 
notice.  NHTSA  agrees  that  factors  other 
Lhan  timing,  such  as  brake  torque  and 
pneumatic  balance,  are  also  important 
factors  i.""  brake  balance.  The  agency 
has  considered  these  factors  in 
evaluating  air  brake  timing  and  beheves 
that  the  im^proved  timing  performance 
v.t11  help  optimize  brake  energy  balance 
as  a  whole. 

The  Insurance  Institute  for  Highway 
Eafety  argued  that  rather  than 
concentrating  all  of  its  truck  brake 
rulemaking  on  revising  the  current 
standard,  NHTSA  should  begin 
rolemaking  to  establish  a  new  standard 
for  vehicles  with  air  brakes  that  reflects 
state-of-the-art  technology.  That 
commenter  also  argued  that  any 
changes  to  the  current  standard  should 
decrease  timing  delay  requirements  to 
reflect  modem  air  brake  technology. 
According  to  that  organization,  SAAB- 
Scania  has  an  electiically  actuated  air 
brake  system  by  Bosch,  which  can 
raduce  actuation  time  by  50  percent  and 


i.-.corpcr&!es  a  fail-sufc  system  that 
utilizes  pneun-.at:':  tng;jenng  if  the 
p!ectncai  system  malf-mctions.  As 
d'.scussed  above.  N?frS.'\  believes  that 
'he  requirements  adopted  by  this  notice 
wiil  result  m  improved  on  road 
performance  for  c  ombination  vehicles. 
The  agency  notes  that  it  is  currently 
pnaased  in  -esearch  that  will  help  it 
decide  in  the  future  whether  to  consider 
upgrading  Standard  .No.  121  to  reflect 
various  new  technologies. 

Effective  Data 

Tne  amendmerils  made  by  this  rule  to 
the  Code  of  Federal  Regulations  are 
effective  iune  2.  198J.  The  amendments 
require  mandator>'  compliance  effective 
May  3. 1991.  After  reviewing  the 
comments,  NTfrS.-\  has  concluded  that 
two  years  leadtime  is  needed  to  enable 
nanufacturers  to  make  the  design 
changes  needed  to  meet  the  new 
requirements.  Between  those  dates, 
manufacturers  have  three  options  for 
meeting  maximum  application  and 
maximum  release  timing  requirements 
for  trailer  brake  chambers:  (1)  Meeting 
the  e.xisting  requirements,  using  the 
exisUng  test  rig.  {2j  meeting  the  new 
requirements,  using  the  modified  lest  rig, 
or  (3)  mectmg  requirements 
approximately  equivalent  to  the  existing 
requirements  but  specifying  use  of  the 
modified  tost  ng.  Perrr.ittmg  optional 
rompliance  with  a.mendments  that 
become  effective  at  a  later  date 
promotes  manufacturer  fiexibiUty 
without  creating  any  adverse  impacts. 
The  purpose  of  the  third  option  noted 
above  19  to  faci!ita*e  early  use  by 
mar^ufacturers  of  the  modified  test  rig. 

Economic  and  Other  Impacts 

NHTSA  has  evaluated  the  economic 
and  other  effects  of  this  final  rule  and 
determined  that  they  are  neither 
"major"  withm  the  meanirjj  of  Executive 
Order  12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regiulatory  policies  and 
procedures.  A  final  regulatory 
evaluation  descnbing  those  effects  has 
been  placed  m  the  docket. 

The  regulatory  evaluation  concludes 
that  the  final  rule  will  result  in  a 
combination  of  cost  increases  and  cost 
savings.  While  there  will  be  net  cost 
inrreases  for  some  towing  vehicles 
i'ractors,  towing  trucks,  towing  trailers). 
en  the  order  of  $15.50  or  less  for  most 
vehicles,  there  is  a  potential  for  net  cost 
savings  over  the  entire  affected  fleet 
(tractors,  towing  trucks,  towing  trailers, 
single  trailers,  dollies).  A  one-time  cost 
for  trailer  manufacturers  is  the  need  to 
modify  existing  test  rigs.  Most  trailer 
manufacturers  have  between  one  and 
three  test  ngs.  The  agency  estimates 


that  the  necessary  modifications  can  be 
made  for  about  $300  per  test  rig.  It  is 
expected  that  specification  of  the  new 
test  rig  will  enable  trailer  manufacturers 
to  change  to  smaller  diameter  control 
lines,  at  a  cost  saving  of  $35  per  unit. 
About  85  percent  of  towing  trailers  will 
require  the  addition  of  a  booster  relay 
valve,  at  a  cost  of  $45,  in  order  to 
comply  with  the  amended  brake 
chamber  and  new  gladhand  timing 
requirements.  The  gladhand  timing 
requirements  will  also  result  in 
increased  testing  costs  for  towing 
trailers,  dollies,  tractors,  and  towing 
trucks.  In  addition,  about  30  percent  of 
tractors/towing  trucks  will  require 
control  line  tubing  changes  and  relay 
valve  modifications,  at  a  net  cost  of  $10 
per  unit,  in  order  to  comply  with  the 
gladhand  timing  requirements. 

In  accordance  with  the  Regulatory 
Flexibihty  Act,  MiTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  1 
certify  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few  of  the  truck  tractor  manufacturers 
affected  by  this  final  rule  are  small 
manufacturers.  While  many  of  the  trailer 
manufacturers  may  qualify  as  small 
manufacturers,  this  final  rule  will  not 
significantly  increase  the  production  cr 
certification  costs  for  those 
manufacturers.  Other  small  businesses, 
small  organizations,  and  small 
governmental  units  will  be  affected  by 
the  amendments  only  to  the  extent  that 
they  purchase  motor  vehicles.  The 
amendmenta  will  not  have  any 
significant  effect  on  the  price  of  those 
vehicles.  Accordingly,  no  regulatory 
r.exibility  analysis  has  been  prepared. 

The  agency  has  also  analyzed  this 
rule  for  the  purposes  of  the  National  1 
Environmental  Policy  Act,  and 
determined  that  the  rule  will  not  have 
any  significant  impact  on  the  quality  of 
the  human  environment 

Finally,  this  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federahsm  Implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571-{AIIENDED1 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 


1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1401,  1403.  1407; 
delegation  of  euthority  at  49  CFR  1.50. 

§571.121     [Amended] 

2,  S5.3.3  of  §  571.121  is  revised  to  read 
as  follows: 

S5.3.3    Brake  actuation  time.  Each 
service  brake  system  shall  meet  Lhe 
requirements  of  85.3.3.1,  except  that,  at 
the  option  of  the  manufacturer,  vehicles 
manufactured  before  May  3. 1991  may 
meet  the  requirements  specified  in  either 
S5.3.3,2  or  S5.3.3.3. 

85. 3. 3.1(a)  With  an  initial  service 
reservoir  system  air  pressure  of  100 
p.s.i.,  the  air  pressure  in  each  brake 
chamber  shall,  when  measured  from  the 
first  movement  of  the  service  brake 
control,  reach  60  p.s.i.  in  not  more  than 
C.45  second  in  the  case  of  trucks  and 
buses.  0.50  sncond  in  Lhe  case  of  trailers. 
other  than  trailer  converter  dollies, 
designed  to  tow  another  vehicle 
equipped  with  air  brakes,  0.55  second  in 
the  case  of  trailer  converter  dollies,  and 
C,60  second  in  the  case  of  trailers  other 
Llian  trailers  designed  to  tow  another 
vehicle  equipped  with  air  brakes.  A 
vehicle  designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall  meet  the 
ebove  actuation  time  requirement  with  a 
50-cubic-inch  test  reservoir  connected  to 
the  control  line  output  coupling,  a  trailer, 
including  a  trailer  converter  dolly,  shall 
meet  the  above  actuation  time 
requirement  with  its  control  line  input 
coupling  connected  to  the  test  rig  shown 
in  Figure  1. 

(b)  For  a  vehicle  that  is  manufactured 
after  May  3,  1991  and  is  designed  to  tow 
another  vehicle  equipped  with  air 
brakes,  the  pressure  in  the  50-cubic-i.nr.h 
test  reservoir  referred  to  in  85. 3. 3. 1(a) 
thall,  when  measured  from  the  first 
movement  of  the  service  brake  control, 
reach  60  p.s.i.  not  later  than  the  time  the 
fastest  brake  cham.ber  on  the  vehicle 
reaches  60  p.s.i.  or,  at  the  option  of  the 
manufacturer,  in  not  more  than  0.35 
second  in  the  case  of  trucks  and  buses, 
0.55  second  in  the  case  of  trailer 
converter  dollies,  and  0.50  second  in  the 
cae  of  trailers  other  than  trailer 
converter  dollies. 

85.3.3.2    (Optional  requirement  for 
vehicles  manufactured  before  May  3, 
1991.)  With  an  initial  service  reservoir 
system  air  pressure  of  100  p.s.i..  the  air 
pressure  in  each  brake  chamber  shall. 
when  measured  from  the  first  movement 
of  the  service  brake  control,  reach  60 


p.s.i.  in  not  more  than  0,45  second  in  the 
case  of  trucks  and  buses,  and  0.60 
second  in  the  case  of  trailers.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  air  brakes  shall  meet  the 
ebove  actuat:on  lime  requirement  with  a 
50-cubic-inch  test  reservoir  connected  to 
the  control  line  output  coupling.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  above  actuation 
time  requirement  with  its  control  line 
input  coupiirg  co.anccted  to  the  test  rig 
fhown  in  Figure  1. 

S5.3.3.3    (Optional  requirement  for 
vehicles  manufactured  before  May  3, 
1991.)  With  an  initial  service  reservoir 
system  air  pressure  of  100  p.s.i.,  the  air 
[iressure  in  each  brake  chamber  shall, 
when  measured  from  the  first  movement 
of  the  8er\ice  brake  control,  reach  60 
p.s.i.  in  not  more  than  0.45  second  in  the 
case  of  trucks  and  buses.  0.35  second  in 
the  case  of  trailer  converter  dollies,  and 
0  30  ."econd  in  the  case  of  trailers  other 
than  trailer  converter  dollies.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall  meet  the 
above  actuation  time  requirement  with  a 
5>0-cubic-inch  test  reservoir  connected  to 
the  control  line  output  coupling.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  above  actuation 
time  requirement  with  its  control  line 
input  coupling  connected  to  the  test  rig 
shown  in  Figure  Ifa). 

3.  S5.3,4  of  §  571.121  is  revised  to  read 
as  follows: 

S5.3.4    Brjke  release  time.  Each 
service  brake  system  shall  meet  the 
requirements  of  S5,3  4.1,  except  that,  at 
the  cption  of  the  manufacturer,  vehicles 
manafactu.'-ed  before  May  3, 1991  may 
meet  the  requirements  specified  in  either 
S5, 3.4.2  or  So. 3,4. 3. 

S5. 3. 4. 1(a)  With  an  initial  service 
brake  cham.ber  air  pressure  of  95  p.8.i., 
the  air  presrure  in  each  brake  chamber 
shall,  when  measured  from  the  first 
move.mpnt  of  the  service  brake  control, 
fall  to  5  p.s.i.  In  not  more  than  0.55 
second  in  the  case  cf  trucks  and  buses, 
1.00  second  in  the  case  of  trailers,  other 
than  trailer  converter  dollies,  designed 
to  tow  another  vehicle  equipped  with  air 
brakes.  1,10  seconds  in  the  case  of 
trailer  converter  dclhes,  and  1.20 
seconds  in  the  case  of  trailers  other  than 
trailers  designed  to  tow  another  vehicle 
equipped  with  air  brakes.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall  meet  the 
above  release  time  requirement  with  a 
50-cubic-inch  test  reservoir  connected  to 


the  control  line  output  coupling.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  above  release  tiao 
requirement  with  its  control  line  input 
coupling  connected  to  the  test  rig  shown 
in  Figure  1. 

(b)  For  vehicles  designed  to  tow 
another  vehicle  equipped  with  air 
brakes,  effective  May  3, 1991,  the 
pressure  in  the  50-cubic-inch  test 
reservior  referred  to  in  85.3.4.1(a)  shall, 
when  measured  from  the  first  movement 
of  the  service  brake  control,  fall  to  5 
p.s.i.  in  not  more  than  0.75  seconds  in 
the  case  of  trucks  and  buses.  1,10 
seconds  in  the  case  of  trailer  converter 
doUies,  and  1.00  seconds  in  the  case  of 
trailers  other  than  trailer  converter 
dollies. 

85.3.4.2  (Optional  requirement  for 
vehicles  manufactured  before  May  3, 
1989.)  With  an  initial  service  brake 
chamber  air  pressure  of  95  p.s.i.,  the  air 
pressure  in  each  brake  chamber  shall, 
when  measured  from  the  first  movement 
of  the  service  brake  control,  fall  to  5 
p.s.i.  in  not  more  than  0.55  seconds  in 
the  case  of  trucks  and  buses,  and  1.20 
seconds  in  the  case  of  trailers.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall  meet  the 
above  release  time  requirement  with  a 
50-cubic-inch  test  reservoir  connected  to 
the  control  line  output  couplmg.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  above  release  time 
requirement  with  its  control  line  input 
coupling  connected  to  the  test  rig  shown 
in  Figure  1. 

85.3.4  J  (Optional  requirement  for 
vehicles  manufactured  before  May  3, 
1991.)  With  an  initial  service  brake 
chamber  air  pressure  of  95  p.s.i.,  the  air 
pressure  in  each  brake  chamber  shall, 
when  measured  from  the  first  movement 
of  the  service  brake  control,  fall  to  5 
p.s.i.  in  not  more  than  0.55  seconds  in 
the  case  of  trucks  and  buses,  and  0.65 
seconds  in  the  case  of  trailers.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall  meet  the 
above  release  time  requirement  with  a 
50-cubic-inch  test  reservoir  cormected  to 
the  control  line  output  coupling.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  above  release  time 
requirement  with  its  control  line  input 
coupling  connected  to  the  test  rig  shown 
in  Figure  1(a). 

4.  A  new  Figure  1  is  added  following 
85.3.4.3  to  read  as  set  forth  below. 
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5.  The  existing  Figure  1  is 
redesignated  Figure  1(a). 

6.  A  new  Figure  3  is  added  following 
S6.1.13  to  read  as  set  forth  below. 
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7.  S6 1 .13  of  §  571.121  is  revised  to 
read  as  follows: 

S6.1.13    Trailer  test  rig. 

(a)  The  trailer  test  rig  shown  in  Figure 
1  is  calibrated  in  accordance  with  the 
calibration  curves  shown  in  Figure  3.  For 
the  requirements  of  S5. 3.3.1  and  S5.3.4  1. 
the  pressure  in  the  trailer  test  ng 
reservoir  is  initially  set  at  100  p.s.i.  for 
actuation  tests  and  95  p. si.  for  release 
tests. 

(b)  The  trailer  test  rig  shown  in  Figure 
1(a)  is  capable  of  increasing  the 
pressure  in  a  50  cubic  inch  reservoir 
from  atmospheric  to  60  lb/in  *  in  0.06 
second,  measured  from  the  first 
movement  of  the  service  brake  control 
to  apply  service  brake  pressure  and  cf 
releasing  pressure  in  such  a  reservoir 
from  95  to  5  lb/in*  in  0.22  second 
measured  from  the  first  movement  of  the 
service  brake  control  to  release  service 
brake  pressure. 

l.ssued  on  Mh>  I,  \9S9 
Jeffrey  R.  Miller, 
Deputy  Administrator. 
[PR  Doc.  89-10320  Filed  4-2ft-8a  2:23  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  663 

[Docket  Number  80597-6097] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule;  technical 
amendment. 

summary:  NOAA  issues  this  final  rule 
to  implement  a  technical  amendment  to 
the  regulations  for  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  This  is  a  housekeeping  rule 
which:  (1)  corrects  the  foreign  fishing 
regulations  at  50  CFR  611.70  to  restore 
their  original  meaning  with  respect  to 
authority  to  estabhsh  seasons  and  areas 
south  of  39°00'  N.  latitude  for  joint 
venture  fisheries  for  species  other  than 
Pacific  whiting  on  a  case-by-case  basis; 
(2)  reinstates  a  prohibition  that  was 
inadvertently  deleted  from  50  CFR  663.7 
when  the  nationwide  regulations  at  50 
CFR  Part  620  were  developed;  and  (3) 
redesignates  the  formats  an  existing 
prohibition  that  is  inconsistent  with  the 
changes  made  by  50  CFR  Part  620.  The 
intent  is  to  correct  and  clarify  the 
regulations  for  the  groundfish  fisheries 
off  Washington,  Oregon,  and  California 


so  that  they  are  consistent  with 
nationwide  regulations  and  the  FMP 
EFFECTIVE  DATE:  April  27,  1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson.  206-526-6140 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisherj'  off  Washington. 
Oregon,  and  California  is  managed 
according  to  the  Pacific  Coast 
Groundfish  Fishery'  Management  Plan 
(FMP)  and  its  implementing  regulations 
at  50  cm  Parts  611.  620,  and  563.  This 
rule  corrects  the  foreign  fishi.ng 
regulations  at  50  CFR  611.rO(d)  and  the 
prohibitions  at  50  CFR  663  7. 

50  CFR  en. TO:  50  CFR  6n.-0fg)r2l 
provides  that  "E.xcept  as  specified  undf.T 
§  663.24  or  §  611.70(d).  no  i:.S.-harvested 
fish  may  be  received  or  processed  south 
of  39°00'  N.  latitude."  The  intent  of  this 
section  is  to  allow,  on  a  caseby-case 
basis,  joint  ventures  for  species  other 
than  Pacific  whiting  south  of  39'00'  N 
latitude  under  the  procedures  at  50  CFR 
611.70(d).  It  is  consistent  with  section  1,6 
of  the  FMP,  which  provides  th^t  area 
closures  for  joint  venture  fisheries  for 
species  other  than  Pacific  whiting  will 
be  determined  on  a  case-by-case  basis. 
The  procedures  specified  at  50  CFR 
eil.70(dj(l)  and  611.70(d)(3)  ongmaliy 
(and  currently)  provided  that  "The 
Secretary'  may  publish  season  and  area 
restrictions  for  any  directed  fishen,  for 
species  other  than  Pacific  whitmg  under 
the  procedures  of  this  paragraph  (d)" 
and  "At  any  time  the  Secretary  may 
propose  to  establish  or  modify  seasons 
or  areas  for  directed  fisheries  for  species 
other  than  Pacific  whiting."  At  the  time 
these  provisions  were  promulgated  (50 
CFR  611.70(b)(1)  at  47  FR  43970,  October 
5, 1982),  the  terms  "directed  fishen,- '  and 
"directed  fisheries"  were  understood  to 
include  joint  ventures.  However  when 
the  nationwide  foreign  fishing 
regulations  at  50  CFR  611  Subpart  A 
were  revised  in  1985.  the  definition  of 
"directed  fishing"  at  50  CFR  611.2  was 
narrowed  to  exclude  joint  ventures:  the 
narrower  definition  also  replaced  the 
original  definition  of  "Directed  or  target 
fishing"  at  611.70(b)(1).  The  references 
to  "directed  fishery"  and  "directed 
fisheries"  in  50  CFR  611.70(d)(1)  and 
611.70(d)(3)  wer  overlooked, 
inadvertently  narrowing  the  scope  of 
those  sections  and  removing  joint 
ventures  from  their  authority.  The 
technical  amendment  restores  the 
original  meaning  of  the  sections  by 
including  specific  reference  to  joint 
ventures. 

50  CFR  Part  663:  In  the  process  of 
consolidating  the  nationwide  regulations 
in  a  new  regulatory  section  at  50  CFR 
Part  620  (53  FR  24644.  June  29.  1988). 
some  of  the  prohibitions  at  50  CFR  663.7 


were  deleted  and  moved  to  50  CFR  Part 
620.  A  prohibition  that  formerly 
appeared  at  50  CFR  663.7(q)  (53  FR 
220C1,  June  13, 1988)  was  inadvertently 
deleted  and  is  herein  reinstated  at  50 
CFR  663.7(j)  and  edited  to  conform  with 
the  format  changes  made  when  50  CFR 
Part  620  was  implemented. 

Also,  a  prohibition  was  published  at 
50  ere  663.7(r)  (53  FR  47956.  November 
29, 1988)  that  did  not  take  into  account 
the  designation  and  format  changes 
made  by  promulgation  of  50  CFR  Part 
620.  This  prohibition  is  redesignated  as 
50  CrR  663.7(k)  and  edited  to  conform 
with  the  format  changes  made  when  50 
CFR  Part  620  was  implemented. 

Classification 

This  final  rule,  technical  amendment 
is  issued  under  50  CFR  Parts  611  and  663 
and  complies  with  the  Magnuson  Act. 
Because  this  rule  only  makes  minor, 
non-substantive  corrections,  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  finds  that  it  is  unnecessary 
under  5  U.S.C.  553(b)(B)  to  provide  for 
prior  public  comment  and  that  there  is 
good  cause  under  5  U.S.C.  553(d]  not  to 
delay  for  30  days  its  effective  date.  For 
the  same  reason,  this  action  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
envirormiental  assessment  by  NOAA. 

Because  this  rule  is  being  issued 
without  prior  comment,  a  regulatory 
fiexibihty  analysis  is  not  required  under 
the  Regulatory  Fiexibihty  Act  and  none 
has  been  prepared.  There  is  no  change 
in  the  regulatory  impacts  previously 
reviewed  and  analyzed. 

This  rule  is  minor  and  technical  in 
nature  and  therefore  is  not  subject  to 
Executive  Order  12291.  It  does  not 
contain  policies  with  federalism 
impUcations  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

Last  of  Subjects  in  50  CFR  Phrl;,  611  uiid 
663 

Fisheries,  Fishing.  Foreign  relations. 

Dated:  April  21.  1989. 

Richaid  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Parts  611  and  663  are  amended 
as  follows: 
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PART  6 11 -{AMENDED! 

1,  The  aulhonty  citations  for  50  CFT*, 
Parts  611  and  663  continue  to  read  as 
follows;  I 

Autboritr  16  use.  1801  et  seq 

1-  The  introductory-  text  of  paragraphs 
SO  CFR  611. 70(d)  (1)  and  (d)  (3)(i)  are 

revised  as  follows' 

}  81 1.70    P»cmc  Coast  Groun<W«h  Fishery 
«         •         •         *         • 

(d)  Modificatjons  to  authorized 
foreign  fishing. 

(1)  Modifications.  The  Secretary  may 
establish  or  modify  amounts  of  T.\LFF, 
[\T.  and  corresponding  incidental  catch 
and  retention  allowances  dunag  the 
season  by  publishing  a  notice  in  the 
Federal  Register  in  accordance  with  this 
paragraph  (d).  The  Secretary  may 
publish  season  and  area  restnctions  for 


any  directed  fishery  or  joint  venture  for 
species  other  than  Pacific  whiting  under 
'•p  procedures  of  this  paragraph  IdJ. 
,        •        •        •        • 

(3)  Procedures  for  other 
modifications— {i]  Proposed 
modifications.  At  any  time  dunnji  tne 
calendar  year,  the  Secretary  ma\ 
propose  to  modify  the  incidental  catch 
or  retention  allowance  percentages  for 
any  groundfish  species  or  species 
complex.  At  any  time  the  Secretary  may 
propose  to  establish  or  modify  seasons 
or  areas  for  directed  fisheries  or  loint 
ventures  for  species  other  than  Pacific 
whitmg.  The  Secretary  will  consult  with 
the  Pacific  Fishery  Management^ Council 
an 


wui  consider  the  following  factors: 


PART  663— (AMENDED! 

3  The  introductory  text  of  S  663.7  is 
revised,  paragraph  (r)  is  removed,  and 


paragraphs  (j)  and  (kj  are  added  to  read 
as  follows: 

§  663.7    Prohibitions. 

It  18  unlawful  for  any  person  to  do  any 
of  the  following: 
.         t         •         •        * 

!j)  Refuse  to  submit  fishing  gear  or 
fish  subject  to  such  person's  control  to 
inspection  by  an  authorized  officer,  or  to 
interfere  with  or  prevent,  by  any  means, 
such  an  inspection: 

|k)  Falsify  or  fail  to  make  and/or 
file,  any  and  all  reports  of  groundfish 
landings,  containing  all  data,  and  in  the 
exact  manner,  required  by  the 
applicable  State  law,  as  specified  in 
§  663.4,  provided  that  person  is  required 
to  do  so  by  the  apphcable  State  law. 

[FR  Doc.  89-10147  Filed  4-27-89;  4:09  pn) 
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This   section   of   the   FEDERAL   "EGiS^Eo 
contains   notices   to   the   public   ct   t-ie 
fxoposed   issuance   of   ruies   and 
regulations.    The   purpose   of   these    --'Cices 
IS  to  gr»'e   interested   persons   a" 
opportunity  to   participate   m   the   r\ye 
making   prior   to   the   adoption   o*   the   f'na; 
rulos, 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

fTB-89-004] 

Tobacco  Fees  and  Charges  for 
Mandatory  Inspection 

AGENCY:  Agricultural  Marketing  Service 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Tobacco  Inspection  Act 
requires  the  Secretary  to  fix  and  collect 
fees  and  charges  for  inspection  and 
certification,  the  establishment  of 
standards,  and  other  services,  including 
administrative  and  supervisory  costs,  at 
designated  tobacco  auction  markets  in 
all  tobacco  producing  areas.  The  fees 
collected  must,  as  nearly  as  possible. 
cover  the  Department's  costs  of 
performing  these  services.  This 
proposed  rule  would  increase  the  fee 
currently  in  force  to  reflect  the  increased 
cost  of  operating  the  tobacco  inspection 
program. 

DATE:  Comments  are  due  on  or  before 
June  2, 1989. 

ADDRESS:  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA). 
Room  502  Annex  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Price,  Director,  Tobacco  Di\ision. 
AMS.  USDA.  Room  502  Annex  Building. 
P.O.  Box  96456,  Washington.  DC  20090- 
6456.  Telephone  (202)  447-2567. 

SUPPLEMENTARY  INFORMATION:  Notice  IS 
hereby  given  that  the  Department 
proposes  to  am.end  the  regulations 
governing  the  mandatory  inspection  and 
certification  of  producer  tobacco  sold  at 
designated  auction  markets  throughout 
tobacco  producing  areas.  The  proposed 
amendment  would  increase  the  fees  and 


charges  assessed  by  the  Department  for 
providing  inspection  and  certification  of 
quota  tobacco,  the  establishment  of 
standards,  and  other  services.  The  fee 
^.  ould  cover  the  increased  cost  of 
operating  the  program,  including 
administrative  and  supervisory  costs. 
Authority  for  these  regulations  is 
contained  in  the  Tobacco  Inspection  Act 
(7U,S.C.  511-5nu) 

The  cu.Tent  iei-  of  $.0055  per  pound 
has  been  m  effei.t  smoe  July  1,  1982.  as 
published  in  the  Federal  Register  (4"  FR 
51722)  on  June  23.  1982, 

The  Department  conducts  a  v early 
review  of  the  financial  status  of  this 
program  to  determine  whether  the  fee  is 
.sufficient.  Receipts  for  the  198ft-89 
marketing  season  were  approximatti". 
$7,675,000.  Anticipated  exp'jnses  for  that 
period  are  approximately  $9,252,000.  For 
the  past  three  seasons,  the  increased 
costs  of  the  tobacco  inspection  program 
forced  the  department  to  draw  upon 
funds  in  that  program.'s  reserve  account. 
the  major  factors  causing  the  need  f,:ir 
additional  funds  are  increases  m 
Government  salaries,  including  a  special 
salary  rate  for  tobacco  graders  which 
was  effective  October  30.  19H8,  and 
increases  m  travel  allowances  and 
overall  administrative  costs  since  19^2. 
An  analysis  of  data  available  to  the 
Department  indicates  that  a  fee  of  $.0067 
per  pound  would  cover  expenses  and 
maintain  a  reserve  that  would  meet  any 
reasonable  contingency  Information  on 
program  income  and  expeniifs  was 
presented  to  the  National  Advisory 
Committee  for  Tobacco  Inspection 
Services  at  its  meeting  on  March  7, 1989, 
m  Washington.  DC,  The  Nafional 
Advisory  Committee,  made  up  of  14 
representatives  from  tobacco  producer 
interest  groups,  was  established  luider 
the  Tobacco  Inspection  Act  to  advise 
the  Secreta.-y  of  Agriculture  on  the  fees 
to  be  assessed,  level  of  inspection 
service,  and  other  related  matters.  The 
Committee  adopted  a  motion,  by  a  vote 
of  eleven  in  favor  and  two  opposed,  to 
recom.merd  to  the  Secretary  an  increase 
m  the  fee  to  $.0070  per  pound.  However, 
based  on  a  recalculation  of  pounds 
under  quota  for  the  coming  marketing 
season,  a  fee  of  S  0067  per  pound  is 
being  proposed 

The  marketing  season  for  tobacco 
does  not  coincide  with  the  Federal  fiscal 
year.  It  is  contemplated  that  the 
increased  rate  would  be  made  effective 


on  July  1. 1989,  so  as  to  treat  all  types  of 
tobacco  on  an  equal  basis. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor 
rule"  because  it  does  not  meet  any  of 
the  criteria  estabhshed  for  major  rules 
under  the  Executive  order. 

Additionally,  in  conformance  with  the 
provisions  of  Pub.  L  9&-354,  the 
Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  of  the  firms  which  would 
be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  not  substantially  affect  the 
normal  movement  of  the  commodity  in 
the  marketplace.  Compliance  with  this 
proposed  rule  would  not  impose 
substantial  direct  economic  costs, 
recordkeeping,  or  persormel  workload 
changes  on  small  entities,  and  would  not 
alter  the  market  share  or  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace.  Furthermore,  the 
Department  is  required  by  law  to  fix  and 
collect  fees  and  charges  to  cover  the 
Department's  cost  in  operating  the 
tobacco  inspection  program. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
proposal  may  file  them  with  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room  502 
Aiuiex  Building,  P.O.  Box  96456, 
Washington,  DC,  20090-6456,  not  later 
than  June  2,  1989. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure,  Tobacco. 
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icon: 


Accordingly,  the  department  proposes 
to  amend  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  pan  29  as  follows: 

PART  29— TOBACCO  INSPECTION 

Sut>part  B — Regulations 

1.  The  authonty  statement  for  Subpart 
B  continues  to  read  as  follows; 

Authority:  7  L'  S,C.  5:im  and  511:. 

§29.123    tAiT>«od«d] 

2.  In  i  29.123  fa)  Mandatory 
inspection,  change  $.00.55  per  pound  to 
S.0067  per  pound. 

Dated:  Apn!  27  1989. 

|.  Patrick  Boyle. 

Adx.inislrator. 

(FR  Doc  89-10534  Filed  5-2-89:  8.43  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  401 

Trad*  Regulation  Rule;  Miaua*  of 
"Automatic"  or  Terms  of  Similar 
Import  as  Descriptive  of  Household 
Electric  Sewing  Machines 

aqency:  Federal  Trade  Commission. 
ACnOM:  Advance  notice  of  proposed 

rulemaking.  

summary:  The  Federal  Trade 
Commission  announces  its  intention  to 
begin  a  rulemaking  proceeding  for  the 
trade  regulation  rule  concerning  misuse 
of  "automatic'"  or  terms  of  similar 
import  as  descnptive  of  household 
electric  sewing  machines  ("Sewing 
Machine  Rule"  or  "Rule").  The 
proceeding  will  address  whether  the 
Sewing  Machine  Rule  should  remain  in 
effect  without  changes  or  should  be 
repealed.  The  Commission  invites  public 
comment  on  how  the  Sewing  Machine 
Rule  has  affected  consumers,  business 
and  others. 

Because  the  Rule  contains  no 
information  collection  requirements,  the 
Commission  is  not  seeking  comments  as 
to  whether  the  Rule  imposes 
unnecessary  recordkeeping  and 
disclosure  requirements  (Paperwork 
Reduction  Act,  44  U.SC  3501-3518).  The 
issue  of  whether  cr  not  the  Rule  has  had 
significant  economic  impact  on  small 
entities  is  required  to  be  addressed  at 
thai  stage  of  the  rulemaking  proceeding 
at  which  a  Notice  of  Proposed 
Rulemaking  is  issued  (Regulatory 
Flexibility  Act.  5  U.S.C.  SOI  et.  seq-]. 
However,  to  expedite  the  inquiry,  the 
Commission  in  this  NAPR  seeks 


comments  on  whether  the  Rule  has  had 
an  impact  on  small  entities. 
DATE:  Wntten  comments  will  be 
accepted  until  June  2,  1989. 
ADDRESS:  Written  comments  should  be 
addressed  tc  the  Secretan,',  Federal 
Trade  Commission,  Sixth  Street  and 
Pennsylvania  .Avenue,  N'W., 
Washington,  DC  20580.  All  comments 
should  be  captioned.  ".A..NTR 
Comment— Sewing  NJachine  Rule." 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Easton,  Sr,.  Esq.,  Special 
Assistant— Enforcement,  (202)  326-3029. 
Bureau  of  Consumer  Protection.  Federal 
Trade  Com.mission.  Washington.  DC 
20580. 
8UPPVEMENTARY  INFORMATION: 

Pari  \ — Background  Information 

This  notice  is  being  published 
p'lrsuant  to  section  18  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  57a  eL 
seq. .  the  provisions  of  Part  1,  Subpart  B 
of  the  Commission's  Rules  of  Practice. 
18  era  1.7.  and  5  U.S  C.  5ol,  et.  seq.  This 
authonty  permits  the  Commission  to 
promulgate,  modify  and  repeal  trade 
regulation  rules  that  define  with 
specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
Commerce  within  the  meaning  of  section 
5(a](l)  of  the  FTC  Act.  15  U.S.C.  45. 

In  essence  the  Sewing  Machine  Rule 
declares  it  to  be  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice  to  use  the  word 
"automatic"  or  similar  terms  to  describe 
a  household  sewing  machine.  The  need 
for  the  Rule,  stated  at  the  time  of 
promulgation,  was  that  use  of  the  word 
automatic  as  a  descnption  of  a  sewing 
machine  led  consumers  "to  believe  that 
merely  by  the  twnst  of  a  dial  or  the  flick 
of  a  lever  they  will  be  able  to  perform 
complicated  sewing  operations."  (16 
CFR  401  1988)1 

The  Sewing  Machine  Rule  was 
adopted  on  |une  30.  1965  and  became 
effective  [uly  30,  1966 

Part  B — Objectives 

The  objective  of  this  rulemaking 

proceeding  is  to  determine  whether  the 
Commission  8  Sewing  Machine  Rule 
should  remain  in  effect  without  changes 
or  be  repealed.  To  assist  the 
Commission  in  reaching  its 
determination,  the  Commission  will  seek 
evidence  on  the  following  factual  issues; 
(1)  Whether  there  are  any  benefits  from 
the  Sewing  Machine  Rule  and,  if  so. 
whether  they  are  greater  than  its  costs; 
and  (2)  whether  sewing  machine 
technology-  and  marketing  have  changed 
so  that  the  Rule  is  no  longer  needed. 

The  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 


Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  to 
determine  their  current  effectiveness 
and  impact. 

Part  C — Alternative  Actions 

The  Commission  does  not  plan  to 
consider  alternatives  to  repealing  the 
Sewing  Machine  Rule  or  leaving  it  in 
effect  as  it  is. 

Part  D — Request  for  Comments 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to 
the  Commission's  review  of  the  Sewing 
Machuie  Rule.  A  comment  that  includes 
the  reasoning  or  basis  for  a  proposition 
will  likely  be  more  persuasive  than  a 
comment  without  supporting 
information.  The  Commission  requests 
that  factual  data  upon  which  the 
comments  are  based  be  submitted  with 
the  comments.  In  this  section,  the 
Commission  identifies  a  number  of 
issues  on  which  it  solicits  public 
comment.  The  identification  of  issues  is 
designed  to  assist  the  public  to  comment 
on  relevant  matters  and  should  not  be 
consbnied  as  a  limitation  on  the  issues 
or  the  public  comment. 

Questions 

(1)  Does  the  Rule  currently  benefit 
consumers? 

(2)  Are  current  purchasers  of  sewing 
machines  likely  to  be  deceived  by  the 
use  of  the  word  "automatic"  or  terms  of 
similar  import  used  to  describe  the 
product? 

(3)  Would  consumers  be  harmed  if  the 
Rule  were  repealed? 

(4)  How  have  improvements  in  sewing 
machine  technology,  such  as  elimination 
of  the  need  to  change  cams,  affected  the 
ease  of  use  of  sewing  machines? 

(5)  Has  industry  incurred  any  direct 
costs,  such  as  paying  for  tests,  studies, 
etc.,  in  association  with  compliance  with 
the  Rule? 

(6)  Has  industry  incurred  any  indirect 
costs,  such  as  loss  of  sales  resulting 
from  foregoing  the  use  of  the  term 
"automatic"  in  promotional  literature,  in 
association  with  compliance  with  the 
Rule? 

(7)  Does  the  Rule  have  any  impact  on 
small  entities? 

(8)  Should  the  Rule  be  kept  in  effect  or 
should  it  be  repealed? 

List  of  Subjects  in  16  CFR  Part  401 

Sewitig  machines.  Trade  practices. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
(FR  Doc.  89-10584  Filed  5-2-89;  8:45  am] 
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CEPARTMEMT  OF  JUSTICE 

28  CFR  Part  75 

Child  Protection  and  Obscenity 
Enforcement  Act  of  1988;  Record- 
Keeping  Provisions:  Correction 

AGENCY:  Departn,ent  of  Justice. 
action:  Proposed  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
tv-pographicel  error.  The  proposed  rule 
as  printed  contained  a  reference  to  an 
incorrect  mcnlh. 

rOR  FURTHE.S  INFORMATION  CONTACT: 
Carol  A.  Williams.  Special  Counsel, 
Office  of  Legal  Counsel,  telephone 
number:  202-833-3865.  This  is  not  a  toll- 
free  number. 

FART  75— CHILD  PROTECTION  AND 
OBSCENITY  ENFORCEMENT  ACT  OF 
1386;  RECORD-KEEPING  PROVISIONS 

§75.2    [Amended] 

Section  75.2(a)  introductory'  text  in  FR 
Doc.  89-4428.  published  in  the  Federal 
Register  issue  of  Monday,  February  27. 
1989,  en  p.  8217  is  corrected  by  removing 
"August  17"  and  inserting,  in  its  place, 
"May  17." 
Carol  A.  Williams. 
Federal  Register  Liaison  Officer 
[FR  Doc.  B9-1C571  Filed  5-2-«9:  8:45  an,] 
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DEPARTWEfH'  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1  and  2 
[Docket  r^O.  90363-90631 
R!N:  0651-AA40 

Patent  and  Trademark  Automated 
Search  System  Fees 

agency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  proposes  to  amend  the  rules  of 
practice  in  patent  and  trademark  cases. 
Parts  1  and  2  of  Title  37,  Code  of  Federal 
Regulations,  to  set  forth  changes  that 
will  be  made  to  users  of  text  data  bases 
resident  on  the  Automated  Patent 
System  (APS)  and  the  automated 
t.-ademark  search  system  (T-Searchj. 
Pub.  L  100-703,  enacted  on  November 
19, 1988,  allows  the  Commissioner  to 
establish  reasonable  fees  for  on-line 
access  to  the  automated  search  systems. 

The  Office  plans  to  provide  on-line 
access  to  its  USPAT  data  base  (full  te.xt 
of  U.S.  patents  issued  after  1974).  the 


U.S.  classification  data  from  1790  to  the 
present,  and  to  English  abstracts  of 
J.3panese  and  Chinese  patents  (to  the 
extent  they  are  available)  hereinafter 
referred  to  as  APS-Text,  and  T-Search  in 
its  Patent  Search  Room  and  Trademark 
Search  Library  located  in  Cr\'9ta!  City, 
Virginia.  The  Office  does  not  plan  to 
provide  on-line  access  io  its  patent  and 
trademark  data  bases  at  any  other 
facilities  at  the  present  time. 

The  Office  will  be  makirig  both  search 
fiystems  available  to  the  public  free  of 
charge  during  this  rulem.aking  process 
fir  the  purposes  of  self-education  and 
training  (familianzation). 

The  paper  or  microfilm  collections  of 
U.S.  patents,  foreign  patent  documents 
and  U.S.  trademark  registrations 
continue  to  be  available  to  ihe  public 
free  of  charge  as  provided  by  section 
104[bJ  of  Pub.  L  lCX>-703. 

The  proposed  rule  changes  are 
intended  to  establish  a  basis  for  the 
charges  for  use  of  the  on-line  automated 
search  systems.  In  addition,  procedures 
for  public  use  of  Lhe  automated  search 
f  ystems.  including  training  and  charging 
of  fees,  are  presented. 
DATES:  Wntten  comments  must  be 
r-ubmitted  on  or  before  June  30. 1989;  a 
public  heanng  will  be  held  on  June  30, 
1989  at  9:00  a.m.  Requests  to  present 
t  ral  testimony  should  be  received  on  or 
[.efore  June  29, 1989. 
ADDRESSES:  Address  written  comments 
end  requests  to  present  oral  testimony 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 
.Attention:  Frances  Michalkewicz,  Suite 
904.  Building  2,  Cr.'stal  Park,  The 
hearing  will  be  held  in  Suite  912  on  the 
9th  fioor  of  Building  2,  Crystal  Park, 
located  at  2121  Crv'stal  Drive,  .Arlington, 
Virginia.  Written  comments  and  a 
transcript  of  the  public  hearing  will  be 
available  for  public  inspection  in  Suite 
904  of  Building  2,  Crv'stal  Park,  at  2121 
Crystal  Drive,  .Arlington,  Vi.'-ginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  tiie  proposed  rule  change  is 
to  establish  new  fees  for  the  on-line  use 
of  APS-Text.  and  T-Search  that  are  to  be 
provided  in  the  Office's  facilities  in 
Crystal  City,  Virginia.  This  is  consistent 
with  the  Office's  Electronic  Data 
Dissemination  Policies  and  Guidelines. 
which  is  being  published  separately  in 
this  issue  of  the  Federal  Register  in  final 
firm.  Estabhshment  and  adjustment  of 
patent  fees  is  provided  for  by  section  6 
tnd  section  41  of  Title  35,  United  States 
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Code,  and  section  103(b)  of  Pub.  L  100- 
703.  Establishment  and  adjustment  of 
trademark  fees  is  provided  for  by 
section  31  of  the  Trademark  (Lanham) 
Act  of  1948,  as  amended  (15  U.S.C.  1113) 
and  section  103(a)  of  Pub.  L  100-703. 
Information  on  the  procedures  for  public 
use  of  the  automated  systems,  including 
training,  waivers,  and  the  charging  of 
fees  also  are  presented  for  information. 

Background 

In  response  to  Pub.  L  96-517,  the  1980 
legislation  which  amended  patent  and 
trademark  laws,  the  Office  prepared  and 
submitted  a  plan  for  the  automation  of 
its  operations  to  Congress  on  December 
13, 1982.  The  plan  centered  on  two  basic 
concepts:  the  creation  of  electronic  data 
bases  that:  (1)  Would  eventually  replace 
the  Office's  all-paper  patent  and 
trademark  files,  and  thereby  improve 
their  integrity  and  quahty;  and  (2)  would 
support  searches,  examinations.  Office 
actions  and  other  Office  functions 
through  electronic  workstations  which 
would  provide  text  and  image  retrieval 
capabilities  and  perform  other 
automation  functions. 

Over  700,000  active  Federal  trademark 
registrations  have  been  converted  to  an 
electronic  data  base  of  textual  and 
digital  image  data.  A  computer  system 
has  been  installed  to  enable  examiners 
to  search  the  data  base  for  textual  data 
end  codes  describing  designs,  and  to 
retrieve  and  display  all  information  as  a 
substitute  for  paper  file  searches. 
Trademark  examiners  have  been  using 
T-Search  exclusively  since  January  1988. 
and  the  capability  is  ready  to  be 
deployed  for  public  use  in  the 
Trademark  Search  Library. 

The  T-Search  "dead  data  base," 
trademarks  cancelled,  expired  or 
abandoned  since  March  1984,  also  is 
available  to  the  public  but 
approximately  17,000  images  are  missing 
and  an  additional  184,000  registrations 
and  applications  have  not  been  quahty 
checked.  The  trademark  examining 
attorneys  do  not  search  this  data  base. 
The  Office  is  soliciting  the  public's 
comments  as  to  whether  this  data  base 
should  be  compared  to  the  paper  copy 
and  corrected  for  use  by  public 
searchers  at  a  cost  projected  to  be  about 
$250,000. 

An  Automated  Patent  System  (APS) 
was  installed  for  test  and  evaluation 
purposes,  using  one  patent  examining 
group  as  an  operational  testbed.  Major 
operational  components  of  APS,  that  is, 
large  scale  computers  wUh  conventional 
magnetic  storage  devices,  a  high-speed 
local  area  data  communications 
network,  and  electronic  workstations 
equipped  with  two  high  resolution 
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graphic  displays  and  laser  printers  were 
interconnected  on  July  1, 1986  to  enable 
system  test  and  evaluation  to  begin  in 
the  testbed  group. 

On-line  access  to  the  full-text  of  all 
U.S.  patents  granted  after  1974  and  then 
to  English  language  abstracts  of 
Japanese  patents  was  deployed  to  the 
patent  examining  staff  beginning  in  1986. 
On-line  access  to  APS-Text  permits 
examiners  to  search  the  text  of 
approximately  one  million  U.S.  patents 
containing  more  than  five  billion  words. 
Today,  all  examiners  have  been  trained 
in  the  use  of  the  full-text  searching  tool, 
and  it  has  become  a  routine  part  of  the 
patent  examination  process  for  many 
examiners.  Searches  are  conducted  from 
single  screen  text  terminals  located 
throughout  the  Office.  The  APS-Text 
capability  is  ready  for  deployment  to  the 
public  in  the  Patent  Search  Room. 

The  Office  intends  to  enter  the  text  of 
virtually  all  U.S.  patents  issued  after 
1970.  In  addition,  selected  tabular  data 
and  chemical  and  mathem.ical  equations 
will  have  been  added  to  the  current  full 
text  file.  Ultimately,  approximately  1.2 
million  U.S.  patents  will  be  available  to 
both  patent  examiners  and  the  public  for 
search  in  full  text  form. 

Public  evaluation  of  the  APS  full-text 
search  capability  was  conducted 
between  January  11  and  April  15.  1988. 
Forty-two  (42  public  users  were  trained 
on  APS-Text  during  January,  1988  and 
allowed  first-come/fintserve  access  to 
several  terminals.  Reactions  of  public 
users  to  APS-Text  were  positive.  Public 
users  found  APS-Text  useful  for  pre- 
application  and  state-of-the-art 
searches. 

A  total  of  38  public  users  were  trained 
on  TSearch  during  a  publ'C  evaluation 
period  conducted  between  June  and 
December,  1988.  Prelim.inary  revcw 
indicates  that  public  users  con8:derrd. 
TSoa-xh  to  be  valuable  both  as  s 
primary  source  for  registrabihty 
searching  and  for  verifying  paper 
searchps.  In  addition.  T-Search  was 
found  to  facilitate  searches  by  class  and 
owr.prship. 

Public  Law  100-70^.  ena'trd  -n 
Nov^mbT  19, 1988,  allows  the 
Commissioner  to  establish  reasonable 
fees  for  public  access  to  the  automated 
search  systems  while  it  continues  the 
requirements  that  no  more  than  30 
percent  of  automation  resources  may  be 
from  user  fees  and  that  the  Office  may 
not  enter  into  exchange  agreements 
n^lating  to  automatic  data  processing 
resources. 

Section  lOttc)  of  Pub  L  100-703 
allows  the  Commissioner  to  waive  the 
payment  by  an  individual  of  fees  for 
accessing  the  automated  search  systems 
upon  a  showing  of  need  or  hardship,  and 


if  such  waiver  is  in  the  pubhc  interest. 
The  proposed  Office  policy  retains  the 
flexibility  authorized  by  the  enabling 
legislation  to  waive  fees  in  appropriate 
circumstances. 

The  information  contained  in  the 
automated  data  bases,  which  will  be 
available  to  the  public  at  the  location  of 
the  Patent  and  Trademark  Office  in 
Arlington,  Virginia,  is  available  free  of 
charge  at  that  location  m  paper  form, 
and  IS  substantially  available  through 
private  vendors  on-line  for  a  fee.  At  the 
present  time,  it  is  considered  to  be  in  the 
public  interest  to  waive  the  proposed  fee 
in  situations  where  access  to  the  data 
base  is  needed  for  a  personal, 
educational  purpose  by  an  individual  or 
member  of  an  educational  or  non-profit 
organization,  or  where  payment  of  the 
fee  would  pose  a  genuine  financial 
hardship  to  the  user. 

A  personal,  educational  purpose  is 
one  in  which  the  person  using  the  data 
base  IS  attempting  to  satisfy  a  personal 
need,  and  is  not  conducting  a  search  or 
otherwise  using  the  data  base  for 
compensation  in  any  form.  Examples  of 
appropriate  waiver  situations  would 
include  students  or  teachers  doing  a 
term  paper,  or  a  university  professor 
collecting  background  information  for 
the  preparation  of  an  application  for  a 
research  grant.  An  example  of  a 
situation  where  a  waiver  would  not  be 
appropriate  would  include  an  individual 
doing  work  for  remuneration — e.g..  a 
law  student  doing  a  pre-examination  or 
ir.fnngement  search  for  a  law  firm. 

The  Commissioner  will  further 
consider  a  fee  waiver  based  on  a 
genuine  financial  hardship,  The  person 
requesting  a  waiver  will  be  required  to 
provide  information  that  would 
demonstrate  a  clear  inability  to  pay  the 
fee. 

A  waiver  for  the  payment  of  fees  is 
intended  to  be  granted  sparingly,  and 
generally  only  where  the  terminals  are 
available.  It  is  not  anticipated  that  fees 
will  be  waived  for  each  individual 
except  once  or  twice  each  year 
depending  on  the  circumstances.  The 
Commissioner  reserves  the  nghi  tu 
control  access  to  the  data  bases  and 
deny  a  waiver  to  any  individual. 

In  the  course  of  developing  criteria, 
consideration  was  given  to  charging 
reduced  fees  tj  an  individual  who  could 
ciaim  small  entity  sttitus  as  defined  in  35 
use  41(h),  However,  since  it  is 
anticipated  diat  the  majority  of  people 
that  will  be  using  the  automated  data 
basf^s  would  be  members  of  law  firms  or 
commercial  search  services,  this 
approach  was  obviously  fiawed. 

As  proposed,  the  waiver  policy  would 
apply  only  to  use  of  the  automated 
system,  and  not  to  any  service  that  may 


also  be  available  to  conduct  a  search  or 
to  the  printing  or  sale  of  copies.  Any 
abuse  of  the  waiver  policy  could  lead  to 
a  ban  on  the  use  of  any  public  search 
facility  for  that  individual.  The  Office 
encourages  both  comments  and 
suggestions  on  the  waiver  policy  that 
realistically  address  the  public  interest 
and  the  need  to  meet  existing  fiscal 
responsibilities. 

Cost  Calculations 

The  Office  calculated  unit  costs  for  all 
fees  based  on  OMB  Circular  A-25,  and 
0MB  Circular  A-130,  "Management  of 
Federal  Information  Resources."  Costs 
were  determined  from  the  best  available 
records  (for  example,  financial 
statements  for  the  Office]  and  included 
direct  and  indirect  costs  to  the  Office  of 
carrying  out  the  activity,  as  directed  by 
OMB  Circular  A-25,  Proposed  user 
charges  for  both  APS-Text  and  T-Search 
were  based  on  the  marginal  costs  of 
providing  these  services  to  the  public. 
In  calculating  the  costs  of  providing 
access  to  T-Search  and  APS-Text  to  the 
public,  the  Office  followed 
Congressional  direction  that  fees  be 
reasonable  by  reflecting  the  marginal 
cost  for  providing  the  new  service  and 
not  including  the  costs  of  designing  or 
installing  the  automated  system  for  use 
by  Office  examiners,  or  the  development 
of  the  new  systems. 

The  marginal  costs  for  one  hour 
terminal  session  time  on  APS-Text 
include  a  portion  of  the  lease  cost  of  a 
new  computer  mainframe  which 
originally  was  to  be  acquired  in  fiscal 
year  1990  for  use  by  Office  patent 
examiners.  To  meet  public  search 
requirements,  the  mainframe  is  being 
leased  earlier  than  originally  planned. 
That  portion  of  lease  costs  for  the  eight 
(a)  month  period  October  1989  through 
May  1990  over  and  above  the  lease  costs 
for  a  mainframe  sized  to  meet  only 
examiner  needs  is  being  passed  on  to 
the  user.  After  May  1990,  the  mai.iframe 
was  ir. tended  to  be  procured  and 
installed  to  support  AJ^.  Therefore,  no 
costs  are  being  passed  on  to  tiie  public 
user  after  that  time.  When  public  usage 
reaches  the  level  where  a  mainframe 
dedicated  for  public  use  is  required,  fee 
adjustments  will  be  proposed  to  pass  all 
of  the  costs  of  that  mainframe  on  to  the 
the  public. 

The  level  of  pubfic  use  will  affect  the 
amount  of  main  memory  needed  to 
support  the  additional  search  sessions. 
It  is  projected  that  an  additional 
increment  of  main  memory  will  be 
required  in  fiscal  years  1991  and  1992. 
This  increment  would  not  be  required  to 
support  the  examiner  workload  alone. 


The  Office  also  is  proposing  to 
provide  some  free  training  and  access 
time  during  training  on  the  automated 
search  systems  in  accordance  with 
section  104(c]  of  Pub.  L  100-703  which 
reads,  ",  .  ,  a  limted  amount  of  free 
access  shall  be  made  available  to  all 
users  of  the  systems  for  purposes  of 
education  and  training." 

Cost  of  equipment  included  in  the  fee 
calculations  for  public  access  include 
network  interface  units,  text  terminals, 
printer  noise  dampeners  and  text 
terminal  printers. 

Other  costs  are  included  for  a  portion 
of  license  fees  that  must  be  paid  to 
Chemical  Abstracts  Service  for  its 
proprietary  text  and  structure  search 
software;  additional  persormel  for  the 
Patent  Search  Room,  and  the  Office  of 
Information  Systems;  computer 
installation  costs:  supplies  and 
equipment  dedicated  to  public  use;  and 
general  and  administrative  overhead. 

The  usage  rate  estimates  are  based  on 
the  three  month  public  user  study 
performed  from  January  through  March 
1988.  For  this  study.  42  frequent  Patent 
Search  Room  users  were  selected  to  be 
trained  in  the  use  of  APS-Text.  Three 
text  terminals  were  made  available  to 
the  trained  public  users  at  no  charge. 
During  the  three  month  study  period,  use 
of  the  three  terminals  averaged 
approximately  50  percent.  While  it  is 
impossible  to  accujately  predict  future 
use  by  a  more  diverse  group  of  public 
users,  the  cost  calculations  attempt  to 
take  into  account  such  factors  and 
assumptions  as: 

1.  Future  public  users,  on  average,  will 
use  APS-Text  less  frequently  than  the  42 
frequent  users  selected  for  the  1988 
study,  since  the  study  group  was 
wei^ted  toward  a  small  number  of 
frequent  public  searchers,  many  of 
whom  routinely  used  commercially 
available  automated  text  search  tools, 

2.  Collection  of  a  fee  for  use  (as 
opposed  to  the  absence  of  any  charge 
during  die  study)  will  reduce  demand  for 
text  search  services  when  compared 
with  usage  data  obtained  during  the 
study  period. 

3.  The  potential  universe  of  public 
users  is  expected  to  average  no  more 
than  300  per  day. 

4.  The  average  length  of  a  public  user 
search  session  is  projected  to  be 
approximately  22  minutes — the  average 
length  of  a  search  session  during  the 
1988  test  of  public  use. 

5.  Based  on  the  preceding 
assumptions,  if  all  300  potential  public 
users  conducted  a  single  search  session 
during  a  work  day,  a  total  of  110  hours 


of  access  would  be  required.  Twenty- 
five  text  terminals  available  five  days  a 
week,  twelve  hours  a  day  will  provide  a 
maximum  potential  of  3O0  hours  of 
available  text  search  time.  Under  these 
assumptions,  the  number  of  text 
terminals  appears  to  be  adequate  for  the 
foreseeable  future. 

6,  For  purposes  of  actual  use  of 
available  text  terminals,  the  following 
estimates  are  used; 

(a)  In  fiscal  year  1990,  up  to  ten 
terminals  will  be  available  during  the 
first  quarter.  An  estimate  of  45  percent 
utilization  of  available  text  terminal 
time  is  projected.  By  increasing  the 
number  of  text  terminals  to  15  m 
January  1990  and  20  in  April  1990,  an 
estimate  of  40  percent  utilization  of 
available  text  terminal  time  is  projected. 
By  increasing  the  number  of  text 
terminals  to  25  in  July  1990,  an  estimate 
of  35  percent  utilization  of  available  text 
terminal  time  is  projected. 

(b)  During  fiscal  year  1991  and 
beyond,  stable  levels  of  usage  should  be 
achieved,  yielding  an  estimnted  35  per 
cent  average  utilization  of  the  25 
available  terminals.  This  utilization  rate 
equates  to  105  session  hours  per  day.  or 
an  average  of  4.2  session  hours  per 
terminal  per  day.  At  an  average  of  22 
minutes  per  session,  this  anticipates  a 
total  of  288  search  sessions  per  day. 

A  sum.mary  of  the  fee  calculationa  is 
as  follows; 

APS-T EXT— Marginal  Cost  of  One- 
hour  OF  Terminal  Session  Time 

tOctotser  1 989-Septembef  1992] 


Cosl  EtemofTt 

PuMc  Share 

(nwrginal 

oc«t) 

Personnel:  Compensation  v*i  Bene- 
fits  

$918197 

HarOwara  A  Maintenance 

Software  (licer.se  toes) ______.. 

Shr  Pr»p«ratinn                      

Nnrw-Jiprtal  Fi.tnitiirn 
i^ipplifis  *  Fryrm^         ,  ,      , 

$1,036,587 

$300,367 

$38,118 

$8,750 

$3  500 

Sub-Total 

$2,305,509 

General  &  Adrrnmstrative  Overtiead 

$361,504 

Total  Cost  _ „    

F«:timatnrl  1  Itia  (twmi) 

\jTyA  COi^t  (pw  ^0^,K)  ,...„ 

$2,687,013 
73,755 
$3616 

The  marginal  cost  for  one  hour  of 
Office  staff  search  assistance  on  APS- 
Text  includes  the  costs  of  persormel 

compensation  and  benefits. 
A  sum.mary  of  the  fee  calculations  is 

as  follows; 


APS-Text— Marginal  Cost  of  One-Hour  of 
Office  Staff  Search  Assistance 

(SaptomtMr  1889-Octot>er  1862] 


Cost  Element 


Pwoiwl.  Annuai  Compensation  and 

BenaMi  (Totit  Cost) 
Worli  Hotn  (par  annum) 


Unit  Coat  (par  hour).. 


Public  sf^ar• 

(margirtal 

coat) 


$45,669 

1.776 

$25.71 


The  marginal  cost  for  a  printed  copy 
generated  from  APS-Text  includes  costs 
for  compensation  and  benefits,  printers, 
and  supplies  and  forms.  A  summary  is 
as  follows: 

APS-Text— Marginal  Cost  of  Each 
Printed  Page 

[October  1989-Septembor  1992] 


Coat  Element 

PuWc 

Share 

(margnal 

cost) 

Persorviel:  Compensation  and  Bena- 

fits 

Hardware  &  Maintenance „ 

Nofvcaplia)  Fimituro 

$173,473 

$13,843 

$5,000 

$41,273 

Sub-Total 

Generai  S  AdmmistrBtive  Ovefhead_„. 

$233,589 
$36,627 

Total  Ccat 

$270,216 

5028  750 

Unit  Cost  (per  page) 

$0,054 

The  marginal  cost  for  one  hotir 
terminal  session  time  on  T-Search 
includes  the  costs  of  persormel  in  the 
Trademark  Search  Library,  general  and 
administrative  overhead,  and 
maintenance  on  the  T-Search  terminals. 

Tiie  usage  rate  for  T-Search  during 
fiscal  years  1990-1992  is  projected  to  be 
28  percent  This  rate  is  extrapolated 
from  actual  usage  rates  during  the  T- 
Search  public  user  pilot  program  which 
was  conducted  from  June  through 
December  1988.  A  total  of  38  members  of 
the  public  were  trained  on  T-Search, 
and  about  24  to  28  pubhc  users  were 
active  on  T-Search  each  month.  Overall 
usage  rate  of  these  active  users  was  14 
percent.  It  is  anticipated  that  the  overall 
number  of  users  and  the  usage  rate  will 
double  once  T-Search  is  made  available 
in  the  Trademark  Search  Library  to  all 
public  users  of  that  search  facility  and 
training  is  provided  on  a  routine  basis. 

A  summary  of  the  fee  calculationa  are 
as  follows: 
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T-Search— Marginal  Cost  of  One- 
HooR  Of  Terminal  Session  Time 

[October  l9e9-S«pte«Tit)«r  19921 


Co«  El«fner1 


C<XTi()«o»«1)on  tnd  B«o«- 


P«f»onn«l: 

fttl 

H«rdwv«  and  M«mar«nc« 
Snt  Prtotnoor _ 

SuppttM  tTKJ  Fomw 

SubtotaJ - -.       $228,278 

&eri«r«l  •nd  Adnwuttrstiv*  Ov«<head  .!  t3C,932 


$196  171 
128.809 

trooc 

J3  298 


Tot*  co«t. 


Estvnatad  Um  (bourv) 

Unit  Co*  (p«  r«uO . 


$258,210 


5,966 
$4331 


The  marguial  cost  for  one  hour  of 
Office  staff  search  assistance  on  T- 
Search  includes  the  costs  of  personnel 
compensation  and  benefits. 

A  summary  of  the  fee  calculations  is 
as  follows; 

T-Search— Marginal  Cost  of  One- 
Hour  OF  Office  Staff  Search  As- 
sistance 

COctobar  1 988-Sept9mbef  1992' 


Co«t  Bo<T>er\\ 


Pubk: 
Srun 

(marginal 
cc«t) 


PwnonrM:  Annua)  conpenaation  and 

b«nafits  fotal  Co«t).._ 

Wo»1<  Hours  (p«r  annum) 

Umt  Coat  (per  txxr) 


$45  659 

1,7?6 
$25.71 


The  marginal  cost  for  a  period  copy 
generated  from  T-Search  includes  costs 
for  compensatioa  and  supplies  and 
forms,  A  summary  of  the  cost  is  as 
follows: 

T-Search  Marginal  Cost  of  Each 
Printed  Page 

[October  1 989-Septembef  i992] 


Coat  Element 


Pubiw 
Share 

(marginal 
cost) 


Per»ortne(:  Comoe'-^atkxi  and  bene- 

fita 

Hanttnn  and  Mamtsnanca 

SuppMa  and  Forris  ...„„_„._-_- — 


Sobtcial  

General  and  Administraove  Oerfiead 


Total  Cost . 


Estimated  use  (rases)  

Unit  Cost  (par  page) 


$27,862 
$5,274 
$3579 


$36,715 

$4,975 


$41,600 


448.875 
$0,093 


Round.'n'j  Procedures:  Fee  amounts 
were  rounded  so  that  the  amount 


rounded  would  be  de  minimis  and 
convenient  to  the  user  This  procedure  is 
consistent  with  section  103(b)  of  Pub.  L. 
100-703  which  allows  the  Office  to 
adjust  patent  fees  in  the  aggregate,  and 
with  section  103(a)  of  Pub.  L  100-703 
which  allows  the  Office  to  adjust 
trademark  fees  in  the  aggregate. 

The  Office  has  detailed  cost 
calculation  worksheets  for  each  fee 
item,  which  are  available  for  public 
inspection  in  Suite  904  of  Buildmg  2, 
Crystal  Park  at  2121  Crystal  Drive. 
Arlington,  Virginia. 

Procedures  hr  P'jbi:c  i'se  of  APS-Text 
and  T  Search 

Patent  Search  Room  Configiiration 

Initially  ten  (10)  text  search  terminals 
Will  be  installed  and  available  for  pubhc 
use  in  the  Pa'ent  Search  Room.  A  printer 
will  be  asscc'.dted  wiih  each  text  search 
terminal.  An  additional  terminal  will  be 
located  in  Patent  Search  Room 
employee  office  space  for  control  and 
administration  activities.  Fifteen  (15) 
more  terminals  and  printers  are  planned 
to  be  added  for  pubhc  use  dunng  fiscal 
year  1990.  if  necessary. 

Trademark  Search  Library 

Configuration 

Initially  three  (3)  T-Search  terminals 
with  associated  printers  will  be  installed 
and  available  for  pubhc  use  in  the 
Trademark  Search  Library,  The 
terminals  will  be  clustered  m  one  area 
of  the  Trademark  Search  Library.  An 
additional  terminal  will  be  located  in 
Trademark  Search  Library  employee 
office  space  for  control  and 
administration  activities.  Additional 
terminals  and  pnnters  will  be  added  as 
demand  warrants  and  space  permits. 

Procedures  for  public  use  of  APS-Text 
and  T-Search  have  been  made  as  similar 
as  possible  in  order  to  provide  for 
consistency  m  application  and  ease  of 
administration.  Unless  specifically 
stated  to  apply  to  only  one  system, 
procedures  apply  to  both  APS-Text  and 
T-Search. 

Training 

To  enable  prospective  public  users  to 
become  effective  on  T-Search.  four  (4) 
hours  of  basic  training  is  being  offered. 
T-Search  training  is  expected  to  be  held 
in  the  Crystal  City  complex. 

Enrollment  in  all  training  classes  will 
be  on  a  lottery  basis.  Public  users 
wishi.ng  to  be  trained  on  .APS-Text  or  T- 
Search,  will  be  required  to  submit  an 
application  form  by  a  specific  deadline 
to  allow  the  Office  adequate  time  to 
select,  schedule  and  notify  attendees. 


System  Use  and  Fee  Procedures 

To  ensure  equity  of  public  access  to 
the  automated  systems,  as  well  as 
efficient  operations,  rules  for  use  will  be 
posted  at  the  terminals.  Users  of  the 
systems  will  be  expected  to  comply  with 
the  rules  as  with  other  regulations 
regarding  the  use  of  facilities. 

Users  are  strongly  encouraged  to 
register  in  advance  for  system  use.  Each 
week,  the  next  week's  schedule  will  be 
available  in  the  Patent  Search  Room  and 
the  Trademark  Search  Library.  Should 
requests  for  blocks  of  terminal  time 
exceed  the  availability  of  terminals. 
Umits  on  the  amount  of  reserved  time 
may  be  instituted.  Eight  (8)  of  the  initial 
ten  (10)  terminals  in  the  Patent  Search 
Room  and  two  (2)  of  the  Initial  three  (3) 
terminals  in  the  Trademark  Search 
Library  will  be  aOocated  to  public  users 
with  advance  reserved  times.  The 
remaining  terminal  in  both  the  Patent 
Search  Room  and  the  Trademark  Search 
Library  will  be  available  for  walk-up 
users  and  for  assisted  searches  for 
infrequent  users.  The  terminal  time 
reservation  system  and  the  number  of 
terminals  available  for  walk-up  public 
use  and  for  assisted  searches  is  subject 
to  change  based  upon  operational 
experience. 

All  pubhc  use  of  APS-Text  and  T- 
Search  with  the  exception  of  scheduled 
training  classes  is  on  a  pre-payment 
basis.  In  pre-paying  for  use  of  the 
systems,  the  pubHc  may  use  a  blank 
signed  check,  major  credit  card  or 
charge  to  a  deposit  account.  At  the  end 
of  the  search  or  the  pre-paid  amount  of 
time,  users  will  receive  an  accoundng 
from  Patent  Search  Room  or 
Treademark  Search  Library  staff  for 
terminal  time  used  and  prints  produced. 
The  user  must  then  finalize  payment. 

Discussion  of  Specific  Rules 

37  CFR  1.21  MisceUareous  fees  and 
charges 

Section  1.21,  if  amended  as  proposed, 
would  add  new  paragraph  (o)  to  set  the 
fees  for  access  to  the  Automated  Patent 
System  full-text  search  capabihty  (APS- 
Text)  and  to  provide  for  the  waiver  of 
fees  under  certain  circumstances. 

Section  1.21,  if  amended  as  proposed, 
would  add  new  paragraph  (p)  to  set  the 
fees  for  APS-Text  search  assistance  by 
Office  staff 

Section  1.21.  if  amended  as  proposed, 
would  add  new  paragraph  (q)  to  set  the 
fee  for  a  printed  copy  from  APS-Text. 

37  CFR  2.6  Trademark  fees 

Section  2.6.  if  amended  as  proposed, 
would  add  new  paragraph  (u)  to  set  the 
fees  for  access  to  the  automated 


trademark  seach  system  (T-Search)  and 
to  provide  for  the  waiver  of  fees  under 
certain  circumstances. 

Section  2.6,  if  amended  as  proposed, 
would  add  new  paragraph  (v)  to  set  the 
fees  for  T-Search  search  assistance  by 
Office  staff 

Section  2.6,  if  amended  as  proposed. 
would  add  new  paragraph  (w)  to  set  the 
fee  for  a  printed  copy  from  T-Search. 

Other  Considerationfl 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354),  Executive  Orders  12291  and  12612. 
and  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501,  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  and  trademark  fee 
rules. 

The  Office  has  determined  that  this 
notice  has  no  Federalism  impUcations 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Fexibility  Act.  Pub.  L  9&- 
354).  The  proposed  rules  make  the 
Office's  on-line,  automated  patent  full- 
text  search  and  trademark  search 
systems  available  to  the  public  at  rates 
significantly  less  than  commercial 
systems. 

The  Office  has  determined  that  this 
proposed  rule  change  is  not  a  major  rule 
under  Executive  Order  12291,  The 
annual  effect  on  the  economy  will  be 
less  than  $100  milhon.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in 

37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information.  Inventions  and  patents. 
Lawyers.  Reporting  and  record  keeping 
requirements.  Small  businesses. 

37  CFR  Part  2 

Administrative  practice  and 
procedure,  Courts,  lawyers,  Trademarks. 


For  the  reasons  set  forth  in  the 
preamble,  the  Office  is  proposing  to 
amend  Title  37  of  the  Code  of  Federal 
Regulations,  Chapter  1.  as  set  forth 
below.  All  proposed  additions  are 
printed  between  arrows  (>  <)  and  all 
deletions  are  shown  between 
brackets([l). 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 

follows: 

Authority:  35  L'.S.C.  6,  unless  otherwise 

noted. 

2.  Section  1,21  is  proposed  to  be 
amended  by  adding  new  paragraphs  (o)- 
(q). 

§  1.21     Miscellaneous  fees  and  charges. 

>(o)  Marginal  cost,  pdia  m  advance, 
for  each  hour  of  terminal  session 
time,  including  print  ti.-r,p,  using 
Automated  Patent  System  full-text 
search  capabilities,  prorated  for 
the  actual  time  used.  The 
Commissioner  may  waive  the 
payment  by  an  individual  for 
access  to  the  Automated  Paient 
Sy.item  full-text  search  capability 
(APS-Text)  upon  a  showing  of 
need  or  hardship,  and  if  such 
waiver  is  in  the  public  interest $40,00 

(p)  Marginal  cost,  paid  sn  advance,  for 
each  hour  of  Offic*  staff  search 
assistance  to  conduct  a  sea.'-ch 
using  Automated  Patent  System 
full  text  search  capabilities  JAPS- 
Text),  prorated  for  the  actual  time 
used $25.00 

iq)  Marginal  cost,  for  each  printed 
page  generated  from  the 
Automated  Patent  System  text 
terminal „..„.„„....„ $0.10  < 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  15  U  S  C  1123;  35  U.S.C.  6. 

unless  otherwise  noted. 

2.  Section  2.6  is  proposed  to  be 
amended  bv  adding  new  paragraphs  (u)- 

(w). 

§  2.6    Trsdentaric  fees. 
*         «         •         •         • 

>(u]  Marginal  cost,  paid  m  odxance. 
for  each  hour  of  terminal  session 
time,  including  print  time,  using  T- 
Search  capabilities,  prorated  for 
the  actual  time  used.  The 
Commissioner  may  waive  the 
payment  by  an  individual  for 
access  to  T-Search  upon  a  showing 
of  need  or  hard,^hip.  and  if  such 
waiver  is  in  the  public  interest $40,00 

(v)  Marginal  cost,  paid  in  advance,  for 
each  hour  of  Office  staff  search 


assistance  to  conduct  a  search 
using  T-Search  capabihties, 

prorated  for  the  actual  time  used $25,00 

(w)  Marginal  cost  for  each  printed 
page  generated  from  the  T-Search 
terminal $0.10< 

Dated:  Mardi  7, 1989. 
Donald  |,  Quigg. 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  89-10779  Filed  5-1-89;  8:45  am) 
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40  CFR  Part  S; 


[FPL 


:C1-»1 


Approval  and  Pror'iuigation  of 
Implementat'on  Plans:  V.'isconsin  State 
Implementation  Plan  Ettensfonof 
Comment  Period 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 

action:  Notice  of  extension  of  the 
public  comment  period. 

summary:  USEPA  is  giving  notice  that 
the  public  comment  period  for  a  notice 
of  proposed  rulemaking  published 
February  22. 1989.  (54  FR  7572)  has  been 
extended  60  days  from  the  date  of 
publication.  This  notice  proposes  to 
disapprove  a  revision  to  the  Wisconsin 
State  Implementation  Plan  for  ozone. 
The  requested  revision  from  the 
Wisconsin  Department  of  Natural 
Resources  consists  of  portions  of 
Wisconsin's  1987  Act  27,  which  created 
a  program  for  allocating  a  growth 
allowance  for  sources  of  volatile  organic 
compounds  in  Southeastern  Wisconsin. 
USEPA  is  taking  this  action  based  on  an 
extension  request  by  a  commentor. 

date:  Comments  are  now  due  on  or 
before  May  24. 1989. 

ADDRESS:  Send  comments  to  Air  and 
Radia.ion  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604.  (312)  886-6031. 

FOR  FURTHER  INFORMATION  PLfA&l 

CONTACT:  Uyiame  L.  MuManan,  Air  and 
Radiation  Branch  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago.  Illinois  60604. 
Date:  April  13, 1989. 

Valdas  V.  Adamkus, 

Regional  Administrator 

(FR  Doc.  89-9901  Filed  5-2-89:  8:45  am) 
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40  CFR  Part  160 

[OPP-250M1;  FnL-3565-1] 


GENERAL  SERVICES 
ADMINISTRATION 


DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safety 


Federal  Register  /  Vol,  54.  No,  84  /  Wpdr.psday,  Nfay  3.  IPSO  ,'  Proposed  Rul 


!M''l 


Seventh  Street,  SW.,  Washington.  DC  vehicles  must  not  exceed  specified 

(202-366-5274).  periods  of  time. 


Highway  Patrol.  Echlin.  Theurer,  and 
Brake  Technology  Company. 


1S912 


Federal  Register  /  Vol.  54.  No.  84  /  Wednesday.  May  3.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54,  No,  84  /  Wpdr.psday.  M. 


i\  .i. 


:989  /  Proposed  Rule 


8913 


40  CFR  Part  160 
[OPP-250081;  FRL-35«5-1] 

Notiflcation  to  SMrctary  of  Agrtcultur* 
of  ttM  Final  Rtvtsion  to  tt>«  Fadaral 
Inaactldda,  Fungldda,  and 
Rodantickle  Act;  Good  Laboratory 
Practlca  Standarda 

aocncy:  Environmental  Protection 

Agency  [EPA). 

ACnoie  Notification  to  the  Secretary  of 

AgricuJt\ire. 


;  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agricultiire  a  fmal 
regulation  that  amends  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA)  Good  Laboratory  Practice 
Standards.  This  action  is  required  by 
section  25(a)(2)(B)  of  FIFRA.  as 
amended. 

FOB  Furmen  infoiuiatiom  comtact 
Richard  Mahler,  Office  of  Comphance 
Monitoring  (EN-342),  Environmental 
Protection  Agency,  Room  E-707B,  4m  M 
St..  SW..  Washington.  DC  20460,  (202) 
382-7825. 

SUPPUMEKTARY  INFORMATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Faderal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  fmal 
regulation  within  15  days  after  receiving 
it,  the  Administrator  shall  issue  for 
publication  In  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary's  comments.  If  the  Secretary 
does  not  comment  in  writing  within  the 
15  days  after  receiving  the  final 
regulation,  the  Administi-ator  may  sign 
the  final  regulation  for  publication  in  the 
Federal  Register  anytime  after  the  15- 
day  period  notwithstanding  the 
foregoing  30-day  time  requirement. 

As  required  by  FIFRA  section  25(a)(3). 
a  copy  of  this  fmal  regulation  has  been 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
A^culture,  Nutrition,  and  Forestry  of 
the  Senate. 

As  required  by  FIFRA  25(d).  a  copy  of 
this  final  regulation  has  been  forwarded 
to  the  Scientific  Advisory  Panel. 

Authority;  7  L'.S.C.  130  et  seq 

Dated  April  20. 1989. 
Victor  |.  Kinun, 

Acting  Assistant  Admimstmtor  far  Pesticides 
and  Toxic  Substances. 
[FR  Doc  10404  Filed  5-2~8».  8  45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

General  Services  Administration 
Acquisition  Regulation;  Construction 
Contract  Modifications 

aqency:  Office  of  Acquisition  Policy, 
GSA. 

ACTTON:  Proposed  rule;  terminated. 

summary:  The  General  Services 
AdministraUon,  Office  of  Acquisition 
Policy,  is  terminating  further  action  with 
respect  to  a  proposed  rule  which  was 
published  in  the  Federal  Register  on 
March  24,  1989  (54  FR  12251)  (GSAR 
Notice  No.  5-255),  that  would  revise  the 
Equitable  Adjustments  clause  in  section 
552.243-71.  Comments  and  questions 
received  to  date  have  raised  a  number 
of  policy  and  procedural  issues.  Until 
these  issues  are  resolved,  a  final  rule 
will  not  be  promulgated.  If,  after  the 
issues  are  resolved,  a  revision  to  the 
regulation  is  necessary,  a  new  proposed 
rule  will  be  published  for  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT 

Ralph  DeStefano,  Office  of  GSA 
Acquisition  Policy  and  Regulations. 

(:021  566-1224. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  that  is  being  terminated 
would  revise  the  Equitable  Adjustments 
clause  in  section  552.243-71  by  (1) 
establishing  timeframes  for  submission 
of  proposals,  (2)  eliminating  the  $5,000 
threshold  for  submitting  detailed  price 
breakdowns.  (3)  eliminating  the  term 
"commission"  and  the  four-percentage 
limitation  and  substitute  overhead  and 
profit  for  "com.miS8ion,"  (4)  estabhshing 
an  overhead  rate  by  calculating  the  rate 
as  a  percentage  of  the  company's  total 
direct  costs  which  percentage  would  be 
applied  to  the  total  direct  cost  amount. 
and  15)  providing  for  bond  premium 
adjustments  resulting  from  changes  to 
be  made  at  final  settiement. 

Dated:  April  27, 1989. 

Richard  H.  Hopf,  III. 

Associate  Administrator  for  Acquisition 

Policy. 

(FR  Doc  f»-i0550  Filed  5-2-89;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

49  CFR  Part  571 

[Docket  No.  8S-07;  Notice  4] 
RIN  2127-AB12 

Federal  Motor  VeMcie  Safety 
Standarda  Air  Brake  Systems 

AOENCY:  National  Highway  Traffic 
Safety  Administi'ation  (NHTSA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 

summary:  On  May  14. 1985,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  the 
pneumatic  timing  requirements  of 
Standard  No.  121,  Air  Brake  Systems, 
for  the  purpose  of  improving  the  timing 
balance  of  combination  vehicles.  The 
agency  is  publishing  a  fmal  rule  based 
on  that  NPRM  in  today's  issue  of  the 
Federal  Register.  This  SNPRM  proposes 
two  further  amendments  concerning 
pneumatic  timing.  First,  NT-TTSA  is 
proposing  to  require  for  towing  vehicles 
that  actuation  at  the  interface 
(gladhand)  between  towing  vehicles  and 
trailers  must  be  at  least  as  fast  as 
actuation  at  the  towing  vehicle  brake 
chambers.  The  purpose  of  this 
requirement  would  be  to  improve 
combination  stability  by  ensuring  that 
the  brakes  of  a  tractor,  or  other  towing 
vehicle,  do  not  actuate  well  before  the 
brakes  of  a  trailer  being  towed.  Second, 
the  agency  is  proposing  requirements  for 
towing  trailers  to  ensure  that  the  relay 
booster  valves  used  on  these  trailers  do 
not  upset  brake  balance  between 
vehicles  in  a  combination. 

DATES:  Comments  must  be  received  on 
or  before  July  3. 1989.  The  amendments 
in  this  notice  would  become  effective  on 
the  later  of  the  following  two  dates:  one 
year  after  the  publication  of  a  final  rule 
adopting  those  amendments,  or  two 
years  after  the  publication  of  today's 
final  rule  (i.e.,  the  date  on  which  the 
new  gladhand  timing  requirements 
adopted  by  that  rule  become  effective). 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration. 
Room  5109.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Docket  hours  are 
8  a.m.  to  4  p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  C.  Carter,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Sti-eet,  SW.,  Washington,  DC 
(202-366-5274). 

SUPPUEMENTARY  INFORMATION;  NHTSA 
is  publishing  a  final  rule  in  today's  issue 
of  the  Federal  Register,  which  makes 
several  amendments  to  Federal  Motor 
Vehicle  Safety  Standard  No.  121,  Air 
Brake  Systems,  for  the  purpose  of 
improving  the  timing  balance  of 
combination  vehicles.  The  final  rule  is 
based  on  a  notice  of  proposed 
rulemalcing  (NPRM)  published  in  the 
Federal  Register  (50  FR  20113)  on  May 
14, 1985.  This  SNPRM  proposes  further 
amendments  concerning  pneumatic 
timing. 

Pneumatic  timing  is  an  important 
factor  in  air  brake  system  performance. 
The  time  required  for  a  vehicle's  service 
brake  chambers  to  reach  a  relatively 
high  pressure  level  after  actuation  of  the 
brake  control  by  the  driver  is  referred  to 
as  "pneumatic  application  time."  Since 
the  generation  of  brake  torque,  and 
therefore  braking  force,  is  directly 
related  to  the  air  pressure  available  in 
the  brake  chambers,  pneumatic 
application  time  affects  vehicle  stopping 
distance.  As  a  general  matter,  the 
shorter  the  pneumatic  applicption  time, 
the  shorter  the  vehicle's  stopping 
distance. 

For  combination  vehicles,  pneum.atic 
application  timing  can  affect  stability.  If 
a  trailer's  brakes  apply  more  slowly 
than  the  towing  vehicle's  brakes,  the 
trailer  can  bump  the  towing  vehicle, 
applying  an  excessive  compressive  force 
on  the  kingpin  connecting  the  trailer  to 
the  towing  vehicle.  If  the  brakes  ere 
applied  during  a  turn,  this  force  may 
reduce  the  stability  of  the  combination 
and  contribute  to  a  jackknife  accident. 

"Pneumatic  release  timing",  the  time 
required  for  the  pressure  in  the  brake 
chambers  to  fall  from  a  relatively  high 
pressure  to  a  relatively  low  pressure 
after  the  driver  releases  the  brake 
control,  also  affects  braking 
performance.  If  a  vehicle's  wheels  lock 
as  the  driver  is  attempting  to  stop,  the 
vehicle  will  skid.  If  the  driver  is  to 
regain  control  of  the  vehicle  in  this 
situation,  immediate  release  of  the 
brakes  is  necessary. 

For  combining  vehicles,  pneumatic 
release  timing  can  affect  stability.  If  a 
towing  vehicle's  brakes  release  more 
slowly  than  the  trailer's,  destabilizing 
forces  may  increase  at  the  kingpin. 

Standard  No.  121,  Air  Brake  Systems, 
specifies  certain  requirements  for 
pneumatic  timing.  Section  S5.3.3 
provides  that  the  brake  actuation 
(application)  time  for  trucks,  buses,  and 
tiailers  must  not  exceed  specified 
periods  of  time.  Section  S5.3.4  provides 
that  the  brake  release  time  for  these 


vehicles  must  not  exceed  specified 
periods  of  time. 

The  timing  tests  for  trailers,  including 
trailer  converter  dollies,  are  not 
conducted  with  the  trailer  connected  to 
an  actual  tractor.  Instead,  the  trailer's 
brake  system  is  connected  to  a  test  rig. 
The  test  rig  delivers  air  to.  and  releases 
air  from,  the  trailer  durmg  the  timing 
test.  The  timing  tests  for  vehicles 
designed  to  tow  trailers  are  conducted 
with  a  50-cubic-inch  reservoir  connected 
to  the  rear  control  line  coupling.  This 
reservoir  represents  the  control  line 
volume  of  the  towed  trailer 

The  May  1985  NPRM  proposed  among 
other  things,  to  establish  new 
requirements  to  address  the  tim.mg  of 
the  interface  (gladhand)  between  towing 
vehicles  and  trailers.  The  NPRM 
proposed  to  require  that  power  units 
and  towing  trailers  increase,  and 
release,  the  pressure  in  the  50-cubic-inch 
test  reservoir  within  specified  maximimi 
times.  The  purpose  of  the  proposed 
gladhand  timing  requirements  was  to 
help  ensure  that  the  air  delivery  from 
towing  vehicles  to  towed  vehicles  is  fast 
enough  to  apply  the  brakes  of  all 
vehicles  in  the  combination  at 
approximately  the  same  time,  thereby 
avoiding  combination  instability  (e.g., 
trailer  overrun)  that  might  be  caused  by 
a  slow  gladhand.  The  NPRM  also 
proposed  to  amend  the  maximum 
application  and  maximum  release  timing 
requirements  for  trailers  and  other 
vehicles. 

Several  commenters  expressed 
concern  that  the  overall  timing 
requirements  proposed  m  the  NPR.M 
might  not  ensure  combination  vehicle 
stability  in  some  situations  because  the 
brakes  of  a  tractor  with  a  very  fast 
application  time  could  still  actuate  well 
before  the  brakes  of  a  trailer  meeting  the 
proposed  requirements,  with  the  result 
that  the  trailer  would  overrun  the 
tractor.  The  American  Tnicking 
Association  (ATA)  commented  that  the 
actual  maximum  application  times 
which  are  adopted  are  not  as  important 
as  the  necessity  to  adopt  a  minimum 
time  for  tractor  brake  application.  That 
commenter  slated  that  no  matter  what 
the  maximum  brake  apply  time  for 
tractors  becomes,  a  minimum  time  must 
also  be  established  to  ensure  that 
tractor  brakes  do  not  actuate  too 
quickly,  putting  the  com.bination  out  of 
balance  and  defeating  the  purpose  of  the 
proposed  revisions  AT-A  stated  that 
very  fast  tractors  are  being  sold  every 
day.  with  application  times  as  fast  as 
0.13  second,  with  many  a!  0,14  second 
and  0.15  second.  Other  commenters 
supporting  minimum  application  times 
for  tractors  included  the  California 


Highway  Patrol.  Echlin,  Theurer,  and 
Brake  Technology  Company. 

NHTSA  shares  the  concern  that  the 
overall  timing  requirements  proposed  in 
the  May  1985  NPRM  might  not  ensure 
combination  vehicle  stability  in  some 
situations  because  the  brakes  of  a 
tractor  with  a  very  fast  application  time 
could  still  actuate  well  before  the  brakes 
of  a  trailer  meeting  the  proposed 
requirements. 

While  the  agency  agrees  with  the 
commenters  that  a  minimum  application 
time  for  tractors  could  take  care  of  this 
problem,  it  believes  that  there  is  a  better 
approach.  As  a  general  matter,  faster 
brake  application  is  better  than  slower 
application,  so  long  as  incompatibility 
doesn't  become  a  problem.  The 
disadvantage  of  a  minimum  application 
time  is  that  it  would  prohibit  fast 
tractors  in  situations  where  timing 
compatibility  is  not  a  problem,  e.g.. 
captive  combinations  (where  a  tractor 
always  tows  the  same  trailer),  where  the 
trailer  has  very  fast  timing.  NHTSA 
believes  that  it  is  sufficient  to  require 
the  actuation  time  at  the  gladhand  to  be 
at  least  as  fast  as  the  timing  of  the 
towing  vehicle  brake  chambers. 

NHTSA  is  therefore  proposing  in  this 
SNPRM  to  require  that  the  actuation 
time  at  the  gladhand  be  at  least  as  fast 
as  the  timing  at  the  brake  chambers.  As 
a  practical  matter,  such  a  requirement 
would  not  need  to  include  any  maximum 
actuation  time  at  the  gladhand.  since 
that  time  would  be  limited  by  the 
maximum  time  specified  for  the  brake 
chambers.  The  agency  believes  that  this 
proposal  would  improve  combination 
stability  by  helping  to  ensure  that  the 
brakes  of  a  tractor,  or  other  towing 
vehicle,  do  not  actuate  well  before  the 
brakes  of  a  trailer  it  is  towing. 

The  agency  notes  that,  for  purposes  of 
the  fmal  rule  being  published  today,  it 
did  not  believe  that  the  establishment  of 
the  timing  requirements  proposed  by  the 
May  1985  NPRM  should  be  delayed.  In 
that  fmal  rule,  the  agency  established 
0.35/0.75  second  maximum  actuation 
and  release  gladhand  timing 
requirements  for  power  units,  0.50/1.00 
second  requirements  for  towing  trailers 
other  than  dollies,  and  0.55/1.10  second 
requirements  for  dollies.  However,  the 
agency  indicated  that  it  was  publishing 
this  SNPRM.  and  established  an 
alternative  option  for  towing  vehicles  of 
actuation  at  the  gladhand  being  at  least 
as  fast  as  the  timing  at  the  brake 
chambers. 

In  the  preamble  to  today's  final  rule, 
the  agency  noted  that  for  manufacturers 
choosing  the  "at  least  as  fast  as  the 
brake  chambers"  option,  the  maximum 
brake  chamber  requirements  established 
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by  the  final  rule  would  ensure 
essentially  the  same  maximum  gladhand 


gauges  at  the  front  and  rear  control  line 
gladhands.  The  agency  believes  that 


needed.  Other  small  businesses,  small 
organizations,  and  small  governmental 
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the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 


above,  under  the  conditions  of  S6.1. 
meet  the  requirements  of  S5.3.5  when 


input  coupling  connected  to  the  test  rig 
shown  in  Figure  1, 
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by  the  final  rule  wouJd  ensure 
essentially  the  same  maximum  gladhand 
actuation  time.  The  requirements 
proposed  today  would  make  that  option 
mandatory.  For  vehicles  designed  to 
meet  the  requirements  established  by 
today's  final  rule,  the  agency  believes 
that,  at  most,  only  minor  plumbing 
changes  would  be  needed  to  meet  the 
additional  requirements  proposed  by 
this  notice. 

NHTSA  is  also  proposing 
requirements  for  towing  trailers  to 
ensure  that  the  relay  booster  valves 
used  on  these  trailers  do  not  upset  brake 
balance  between  vehicles  in  a 
combination.  The  agency  notes  that 
Bendix  stated  in  its  comment  on  the 
May  1985  NPRM  that  it  has  a  concern 
that  the  control  line  pressure  differential 
in  a  mulbple  trailer  combination  could 
be  excessive  if  the  characteristics  of 
booster  relay  valves  (or  pilot  relay 
valves)  are  not  correctly  specified.  That 
commenter  stated  that  a  significant 
pressure  imbalance  could  result,  causing 
senous  brake  problems  that  could 
negate  the  benefits  of  the  timmg 
improvements. 

.VHTSA  shares  the  concern  of  Bendix 
about  excessive  control  line  pressure 
differentials  in  multiple  trailer 
combinations.  Also,  pressure 
differentials,  which  could  be  caused  by 
relay  booster  valves  with  overly  high 
crack  pressures,  could  create  situations 
where  the  brakes  of  only  one  of  the 
trailers  (the  towing  trailer)  are  actuated. 
(The  pressure  at  which  a  booster  relay 
valve  opens  is  called  the  "crack 
pressure.")  For  example,  if  the  crack 
pressure  is  too  high,  the  relay  booster 
valve  will  not  open  dunng  mild  braking, 
and  the  brakes  of  the  towed  trailer  will 
not  be  actuated. 

NHTSA  is  proposing  to  require  that  in 
all  situations  where  the  pressure  at  the 
mput  coupling  is  steady,  or  increasing  or 
decreasing  at  a  rate  of  10  psi  per  mmute 
or  less,  the  pressure  differential  between 
the  control  line  gladhand  at  the  front  of 
a  towing  trailer  and  the  control  line 
gladhand  at  the  rear  of  the  trailer  be  not 
more  than  1.0  psi  at  input  pressures 
between  5.0  and  20.0  psi,  and  not  more 
than  2.0  psi  at  input  pressures  above 
20.0  psi.  The  agency  believes  that  this 
requirement  would  ensure  that  the 
brakes  of  both  the  towing  trailer  and  the 
towed  trailer  receive  the  same  signal 
The  proposed  requirements  would 
specifiy  that  a  50-cubic-inch  test 
reservoir  (representing  the  control  line 
volume  of  the  towed  trailer)  be 
connected  to  the  control  line  input 
coupling.  The  proposed  requirements 
could  easily  be  tested  by  using  shop  air, 
a  metering  valve  and  small  onfice  to 
control  input  air  flow,  and  pressure 


gauges  at  the  front  and  rear  control  line 
gladhands.  The  agency  believes  that 
manufacterers  could  meet  the  proposed 
requirements  by  using  booster  relay 
valves  with  a  relatively  low  crack 
pressure. 

The  agency  proposes  that  the 
amendments  in  this  notice  would 
become  effective  on  the  later  of  the 
following  two  dates:  One  year  after  the 
publication  of  a  final  rule  adopting  those 
amendments,  or  two  years  after  the 
pubhcation  of  today's  Final  rule  (i.e..  the 
date  the  new  gladhand  timing 
requirements  adopted  by  that  rule 
become  effective).  As  discussed  in  the 
preamble  to  that  final  rule,  some 
vehicles  will  require  the  addition  of 
bucster  relay  valves  to  meet  those  new 
requirements.  However,  fur  vehicles 
designed  to  meet  those  new 
requirements,  only  minor  plumbing 
changes,  including,  in  some  cases,  use  of 
a  booster  relay  valve  with  a  lower  crack 
pressure,  are  expected  to  be  needed  tu 
meet  the  additional  requirements 
proposed  by  this  notice.  The  cost  of  a 
booster  relay  valve  with  a  lower  crack 
pressure  is  estimated  to  be 
approximately  $11  to  $24  more  than  a 
booster  relay  valve  with  a  higher  crack 
press'ure.  Many  vehicles  would  require 
no  changes.  The  ieadtime  that  would  be 
provided  under  this  proposal  would 
enable  manufacturers  to  conduct 
compliance  testing,  as  well  as  make  the 
minor  additional  changes  to  their 
vehicles  that  might  be  necessary  to 
ensure  compliance. 

The  agency  has  considered  the  costs 
and  other  impacts  of  this  proposal  and 
determined  that  the  proposal  is  neither 
maior  within  the  meaning  of  Executive 
Order  12291  nor  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  As  discussed  above,  the 
proposed  requirements  would 
necessitate  only  minor  additional 
changes  to  vehicles  beyond  those 
required  hy  the  final  rule  being 
published  today,  which  itself  is  neither 
major  nor  significant.  The  final 
regulatory  evaluation  for  that  tlnal  rule 
includes  a  duscussion  of  the  effects  of 
this  proposal 

In  accordance  with  the  Regulatory 
FlexibiUty  Act.  .\HTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  the  amendments  would  not 
have  a  significant  economic  impact  on  a 
substantial  num.ber  of  small  entities.  The 
effect  of  this  proposal,  if  adopted,  on 
any  small  manufacturers  of  vehicles  or 
brake  systems  would  be  minor.  Only 
minor  additional  changes  to  vehicles 
beyond  those  necessitated  by  the  final 
rule  being  pubhshed  today  would  be 


needed.  Other  small  businesses,  small 
organizations,  and  small  governmental 
units  would  be  affected  by  the  proposed 
amendments  only  to  the  extent  that  they 
purchase  motor  vehicles.  The  proposed 
amendments  would  not  have  any 
significant  effect  on  the  price  of  those 
vehicles.  Accordingly,  no  regulatory 
fiexibility  analysis  has  been  prepared. 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  the  proposed  rule  would 
not  have  any  significant  impact  on  the 
quahty  of  the  human  environment. 

Finally,  this  proposed  rule  has  been 
analyzed  in  accordance  with  the 
pnnciples  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 


the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
8uper\'isor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicles.  Rubber  and 
rubber  products,  Tires. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  would  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403,  1407, 
delegation  of  aulhohty  at  49  CFR  1.50, 

§571.121     [Amended] 

2.  S5.3  of  S  571.121  would  be  revised 
to  read  as  follows: 

S5.3  Service  brakes — road  tests.  The 
service  brake  system  on  each  truck  and 
bus  shall,  under  the  conditions  of  S6.1. 
meet  the  requirements  of  S5.3.1,  S5.3.3. 
and  S5.3.4  when  tested  without 
adjustments  other  than  those  specified 
in  this  standard.  The  service  brake 
system  on  each  trailer  shall,  under  the 
conditions  of  S6,l,  meet  the 
requirements  of  S5.3.2.  S5.3.3.  and  85.3,4 
when  tested  vdthout  adjustments  other 
than  those  specified  in  this  standard. 
The  service  brake  system  on  each  trailer 
designed  to  tow  another  vehicle 
equipped  with  air  brakes  shall,  in 
addition  to  the  requirements  specified 


above,  under  the  conditions  of  S6,l, 
meet  the  requirements  of  S5.3.5  when 
tested  without  adjustments  other  than 
those  specified  in  this  standard. 
However,  a  heavy  hauler  trailer  and  the 
truck  and  trailer  portions  of  an  auto 
transporter  need  not  meet  the 
requirements  of  S5  3. 

3.  S5.3.3  of  J  571.121  would  be  revised 
and  S5.3,3.1  is  added  to  read  as  follows: 

S5.3.3  Brake  actuation  time.  Effective 
(date  to  be  inserted  would  be  the  later  of 
the  following  two  dates:  One  year  after 
the  pubhcation  of  a  fmal  rule  adopting 
those  amendments,  or  two  years  after 
the  publication  of  today's  final  rule  (i.e., 
the  date  the  new  gladhand  timing 
requirements  adopted  by  that  rule 
become  effective]),  each  service  brake 
system  shall  meet  the  requirements  of 
85,3,3.1. 

85  3.3.1(a)  With  an  initial  service 
reservoir  system  air  pressure  of  100  psi. 
the  air  pressure  m  each  brake  chamber 
shall,  when  measured  from  the  first 
movement  of  the  service  brake  control. 
reach  60  p.s.i.  in  not  more  than  0,45 
seconds  in  the  case  of  trucks  and  buses. 
0.50  seconds  in  the  case  of  trailers,  other 
than  trailer  converter  dollies,  designed 
to  tow  another  vehicle  equipped  with  air 
brakes,  0.55  seconds  in  the  case  of 
trailer  converter  dollies,  and  0.60 
seconds  in  the  case  of  trailers  other  than 
trailers  designed  to  tow  another  vehicle 
equipped  with  air  brakes.  A  vehicle 
designed  to  tow  another  vehicle 
equipped  v>nth  air  brakes  shall  meet  the 
above  actuation  time  requirement  with  a 
50-cubic-inch  test  reservoir  connected  to 
the  control  line  output  coupling.  A 
trailer,  including  a  trailer  converter 
dolly,  shall  meet  the  abo\  3  actuation 
time  requirement  with  its  control  line 


input  coupling  connected  to  the  test  rig 
shown  in  Figure  1, 

(b]  For  a  vehicle  that  is  designed  to 
tow  another  vehicle  equipped  with  air 
brakes,  the  pressure  in  the  5G-cubic-inch 
test  reservoir  referred  to  in  S5.3.3.1(a] 
shall,  when  measured  from  the  first 
movement  of  the  service  brake  control 
reach  60  p.s.i.  not  later  than  the  time  the 
fastest  brake  chamber  on  the  vehicle 
reaches  60  p.8.i. 

4.  S5.3.5  would  be  added  to  $  571.121 
to  read  as  follows: 

S5.3.5    Control  signal  pressure 
differential — tracers  designed  to  tow 
another  vehicle  equipped  with  air 
braJies.  Effective  (date  to  be  inserted 
would  be  the  later  of  the  follovnng  two 
dates:  One  jear  after  the  publication  of 
a  final  rule  adopting  those  amendments 
or  two  years  after  the  pubhcation  of 
today's  fmal  rule  (i.e..  the  date  the  new 
gladhand  timing  requirements  adopted 
by  that  rule  become  effective]],  for  a 
trailer  designed  to  tow  another  vehicle 
equipped  with  air  brakes,  when  the 
pressure  at  the  input  coupling  is  steady, 
and  when  the  pressure  at  the  input 
coupling  is  increasing  or  decreasing  at  a 
rate  of  10  psi  per  minute  or  less,  the 
pressure  differential  between  the  control 
line  input  coupling  and  the  control  line 
output  coupling  shall  not  be  more  than  1 
psi  at  all  input  pressures  between  5  psi 
and  20  psi,  and  not  more  than  2  psi 
at  all  input  pressures  above  20  psi.  The 
above  requirements  shall  be  met  with  a 
50-cubic-inch  test  reservoir  connected  to 
the  control  line  output  coupling. 

Issued  on  April  25. 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  89-10321  Filed  4-28-8B:  2:23  pm] 
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DePARTMEFfr  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Targeted  Export  Assistant  Program, 
Fiscal  Year  1990 

AQENCr.  Commodity  Credit  Coiporation. 

USDA. 

action:  Notice. 

SUMMAirr.  This  notice  announces  the 
conduct  of  the  Targeted  Export 
Assistance  F*rogram  for  fiscal  year  1990 
FOn  PUHTHEn  INFORMATKIM  COMTACT 

Richard  E.  Passig,  Director,  Marketing 
Programs  Division,  Commodity  and 
Marketing  Programs,  Foreign 
Agncultural  Service,  U.S.  Department  of 
.'\griculture,  Washington,  DC  2025O- 
1000.  Telephone:  (202)  447^327, 

Section  1124  of  the  Food  Security  Act 
of  1985,  as  amended  (7  U.S.C.  1736.s]  (the 
Act),  provides  that  for  fiscal  years  1986 
through  1990,  the  Secretary  of 
Agriculture  shall  use  a  specified  amount 
of  funds  of,  or  commodities  owned  by 
the  Commodity  Credit  Corporation 
(CCC)  to  counter  or  offset  the  adverse 
effect  on  the  export  of  a  U  S.  agricultural 
commodity,  or  the  product  thereof,  of  a 
subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country.  Such 
funds  or  commodities  must  be  used  for 
export  activities  authorized  to  be  carried 
out  by  the  Secretary  of  Agriculture  or 
CCC. 

Section  1124  of  the  Act  requires  the 
Secretary  to  provide  export  assistance 
on  a  priority  basis  in  the  case  of 
agncultural  commodities  and  products 
thereof  with  respect  to  which  there  has 
been  a  favorable  decision  under  section 
301  of  the  Trade  Act  of  1974  or  for  which 
exports  have  been  adversely  affected. 
as  defined  by  the  Secretary,  by 
retaliatory  actions  related  to  a  favorable 
decision  under  section  301  of  the  Trade 
.\ct  of  19"4, 

Section  1124  of  the  Act  requires  that 
during  fiscal  year  1990.  the  minimum 
amount  of  ^Jnds  or  value  of 


commodities  for  targeted  export 
assistance  shall  be  not  less  than 
S325,Ci(X),000.  However,  the  President's 
budget  submission  for  fiscal  year  1990 
includes  a  budget  assumption  for  the 
fiscal  year  '/■^90  TEA  program,  of 
$2IX).0(:ki  000.  the  maximum  level  at 
which  the  program  is  to  be  conducted 
during  rjS';al  year  1989  in  accordance 
with  section  635  of  the  Rural 
Development.  Agriculture  and  Related 
A;jencies  Appropriations  .■\ct,  1989, 
(Pub.  L.  100-460).  It  is  expected  that  the 
final  program  level  for  TEA  will  be 
determined  dunng  the  course  of 
Congressional  consideration  of  the 
President's  fiscal  year  1990  budget 
proposals. 

It  is  currently  mtended  that  target 
export  assistance  will  be  provided  in  a 
Targeted  Export  .Assistance  Program 
conducted  as  follows:  Project 
agreements  will  be  entered  into  by  CCC 
with  nonprofit  agricultural  trade 
associations,  regional  state  sponsored 
organizations  or  pnvate  US,  firms. 
These  pro)ect  agreements  will  provide 
for  the  issuance  by  CCC  of  generic 
comm.odity  certificates  to  partially 
reimburse  participants  for  authonzed 
promotional  activities  to  increase  the 
export  of  specific  agricultural 
commodities.  At  the  option  of  CCC, 
reimbursement  may  be  made  in  CCC 
funds  Agreements  are  signed  by  the 
Vice  President.  CCC,  who  is  the 
Administrator,  Foreign  Agricultural 
Service  (FAS). 

Promotional  activities  will  be 
undertaken  with  respect  to  those 
countries  that  offer  a  reasonable 
possibility  for  increased  exports  to 
counter  or  offset  unfair  trade  practices 
of  foreign  countries  including  countries 
that  (1)  maintain  such  practices,  or  (2) 
represent  markets  in  which  the  export  of 
U.S.  agricultural  commodities  is 
adversely  affected  by  such  practices. 

Persons  desiring  to  participate  in  the 
program  must  be  able  to  provide 
substantial  cost  sharing  (contributions) 
for  export  promotional  activities, 
adequate  administrative  support,  and  a 
comm.itment  to  promotional  activities. 
Project  agreements  will  also  provide  for 
control  and  review  via  activity  plans. 
reporting  requirements,  program 
evaluation,  and  the  conduct  of 
compliance  audits.  Contributions  to  cost 
sharing  for  export  promotional  activities 
must  be  in  addition  to  what  would  have 


been  spent  on  such  activities  had  there 
been  no  program. 

The  criteria  upon  which  CCC  will 
base  its  allocation  of  fiscal  year  1990 
resources  will  include:  (1)  The 
commodity  or  product  to  be  promoted 
and  the  degree  to  which  the 
organization  represents  US,  producer 
interests  on  a  commodity  or  nationwide 
basis;  (2)  the  degree  to  which  exports  of 
the  commodity  or  product  may  benefit 
from  promotional  activities;  (3)  the 
dollar  amount  of  assistance  requested; 
(4)  the  identification  of  an  unfair  foreign 
trade  practice  and  the  extent  to  which  it 
has  adversely  affected  exports  of  the 
commodity;  (5)  the  extent  to  which  the 
applicant  organization  is  willing  to 
contribute  resources  to  the  joint  project, 
including  the  identification  of  the  source 
of  contributions  projected  that  may  be 
provided  by  the  applicant.  U,S.  industry, 
and  foreign  third  parties;  (6)  the 
organization's  prior  export  development 
experience  and  the  adequacy  of  its 
administrative  and  personnel  resources 
for  the  purposes  of  planning  and 
managing  the  requested  program  level; 
(7)  the  historical  export  levels  of  the 
commodity  or  product;  (8)  the 
anticipated  likelihood  of  success  of  the 
proposed  project  in  terms  of  increasing 
U.S.  exports  or  mitigating  the  unfair 
trade  practice  or  its  effects;  (9)  whether 
or  not  the  commodity  or  product  is  in 
adequate  supply;  and  (10)  the  extent  to 
which  the  composition  of  the  commodity 
or  product  is  U.S.  origin.  Products  whose 
composition  is  less  than  50  percent  U.S. 
origin,  computed  on  a  volume  or  value 
basis,  will  not  be  considered. 
The  deadline  for  submitting 
applications  for  consideration  for 
participation  in  the  program  for  fiscal 
year  1990  is  45  days  from  the  date  of 
publication  of  this  notice.  Applications 
for  participation  in  the  allocation  of 
fiscal  year  1990  TEA  resources  should 
address  the  above  criteria  and  any  other 
factors  the  applicant  deems  appropriate. 
CCC  may  change  the  terms  and 
conditions  under  which  it  will  provide 
targeted  export  assistance  or  the 
structure  of  the  TEA  Program  at  any 
time. 

For  further  information  regarding 
application  procedures  and  the  TEA 
program,  contact  the  Marketing  Program 
Division.  Foreign  Agricultural  Service. 
U.S.  Department  of  Agriculture. 
Washington,  DC,  20250-1000,  Telephone 
(202)  447-5521.  Comments  regarding  the 


conduct  of  the  TEA  program  may  be 
directed  to  the  same  address. 

Signed  at  Washington.  DC.  on  January  23. 
1989. 

Thomaa  O.  Kay, 

Administrator.  Foreign  Agricultural  Service 

and  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  89-10568  Filed  5-2-89;  8:45  am] 
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Forest  Service 

Sugar  Bowl  Ski  Resort  Expansion 
Project,  Tahoe  National  Forest,  Placer 
and  Nevada  Counties,  CA:  intent  To 
Prepare  an  Environmental  Impact 
Statement 

agency:  Forest  Service.  USDA. 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture.  Forest  Service,  Tahoe 
National  Forest  will  prepare  an 
Environmental  Impact  Statement  (ElS) 
for  a  proposal  to  expand  the  existing 
Sugar  Bowl  Ski  Resort.  The  proposal 
would  develop  three  new  ski  lifts,  a  day 
lodge,  and  about  100  acres  of  new 
skiable  terrain  on  the  western  slope  of 
Mount  Judah,  all  on  National  Forest 
System  (NTS)  lands  on  the  Truckee 
Ranger  District,  Tahoe  National  Forest, 
Placer  and  Nevada  Counties,  California. 
The  proposed  parking  area  and  access 
road  are  on  both  NFS  and  private  land. 
The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  In  addition,  the  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  persons  and  organizations 
are  aware  of  how  they  may  participate 
and  contribute  to  the  final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
)une  15, 1989,  to  receive  timely 
consideration  in  the  development  of  the 
draft  environmental  impact  statement. 

ADDRESS:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Joanne  B.  Roubique,  District 
Ranger.  Truckee  Ranger  District,  P.O. 
Box  99,  Truckee,  CA  95734,  Attn:  Sugar 
Bowl  EIS. 
FOR  FURTHER  INFORMATION  CONTACT. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Rick  Maddalena  or 
Bob  Moore.  Truckee  Ranger  District, 
phone  (916j  587-3558. 


SUPPLEMENTARY  INFORMATION:  In 

preparing  the  EIS.  the  Fores!  Service 
will  identify  and  consider  a  rangp  c;' 
alternatives  for  this  project.  One 
alternative  will  consider  no  additional 
development  (No  Action),  The  range  of 
alternatives  to  be  developed  and  will 
respond  to  the  significant  issues 
identified  during  the  scoping  process 
and  will  consider  a  smaller  scale  of 
development  different  access  routes, 
and  facility  development  in  other 
locations. 

Geri  V.  Bergen.  Forest  Supervisor, 
Tahoe  National  Forest.  Nevada  City. 
California.  95959  is  the  responsible 
federal  official, 

The  analysis  is  expected  to  take  about 
six  months. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CP'R  1501,7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  information 
will  be  used  in  preparation  of  the  draft 
environmental  impact  statement.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  anlayzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  enviromenta!  process. 

4.  Exploring  additional  alternatives. 

5.  identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect  and 
cumulative  effects  and  connected 
actions), 

6.  Determining  potential  cooperating 
agencies  and  assignment  of 
responsibilities. 

Preliminary  scoping  has  indicated  a 
need  to  evaluate  the  im.pacts  upon 
traffic,  the  experience  of  biking  along 
the  Pacific  Crest  Trail  and  disturbances 
to  known  historic  features. 

Public  workshop(s)  will  be  held  in  the 
Truckee.  California  area  to  explain  and 
receive  comment  on  the  project 
proposal.  Notice  of  meeting  datefs)  and 
location(s)  will  be  published  in  local 
newspapers. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
.Agency  (EPA)  and  to  be  available  for 
public  review  by  November  1989  A; 
that  time.  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 


will  be  45  days  from  the  date  of  the 
EPA's  notice  of  availabihty  in  the 
Federal  Register.  It  is  important  that 
ihose  interested  in  the  management  of 
the  Sugar  Bowl  Ski  Resort  area 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
"Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978)."  Such 
decisions  have  also  established  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  "Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F  Sup.  1334, 
1338  (E.D.  Wis.  1980)."  The  reason  for 
this  requirement  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

After  the  end  of  the  comment  period 
on  the  draft  EIS.  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  expected  to  be  completed  by 
February  1990.  In  the  fmal  EIS.  the 
Forest  Service  is  required  to  respond  to 
comments  received  (40  CFT^  1503.4).  The 
responsible  o^icial  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations  and  policies 
in  making  a  decision  regarding  this 
proposal.  The  responsible  official,  who 
is  the  Tahoe  National  Forest  Supervisor, 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  TTiat  decision  will  be  subject 
to  appeal  under  standard  agency 
procedures  (38  CFR  Part  217). 

Date:  March  23. 1989. 

Frank ).  Waldo, 

Deputy  Forest  Supervisor. 

[FR  Doa  89-10545  Filed  5-2-89:  8:45  am] 
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OEPARTWENT  OF  C0MMERC5 
For»tgn-Trade  Zones  Board 
(Order  No.  431) 


Temporary  Extenaion  o«  Authority  tor 
Subzon*  4 IF,  Mllwauk»«.  Wisconsin, 
Ambrosia  Chocotatt  Co 

Pvirsuant  tu  'is  aiithonty  jnder  'he 
Fireign-Trade  Zones  (FTZ)  Act  of  lune 
la.  19J4.  ds  dmended  (19  L'SC  81a- 
81  u)  the  Foreign-Trade  Zones  Board 
('ha  Board)  adopts  the  following  Order; 

Whereas,  on  March  23.  198",  the 
Board  conditionally  approved  an 
application  submitted  by  the  Foreign- 
Irade  Zone  of  Wisconsin,  Ltd.  (FTZW], 
grantee  of  FTZ  41.  for  foreign-trade 
subzone  status  (SZ  41F)  at  the  chocolate 
products  n?.anufactunng  plant  of 
Ambroiia  Chocolate  Company  in 
Milwaukee,  Wisconsin  (Board  Order 
346.  52  PR  10247); 

Whereas,  approval  was  subject  lo  a 
2-year  time  restriction  (from  action:  4/ 
:;4/87),  and  a  condition  that  limits  the 
Lse  of  zone  procedures  to  the 
nanufdcture  of  products  that  are  subject 
to  sugar-containing  product  quotas: 

Whereas,  the  2-year  period  expires  on 
April  24. 1989-. 

Whereas.  FTZW  has  made 
application  to  the  Board  (FTZ  Docket  2- 


89,  filed  March  2.  1989.  54  F'R  11257)  for  a 
2-year  extension  of  authority; 

Whereas.  The  review  being  conducted 
by  the  Board  will  not  be  completed  by 
April  24. 1989,  because  it  will  include  an 
overall  study  of  sugar  operations  in 
zones;  and. 

Whereas,  the  FTZ  Staff  has  conducted 
a  preliminary  review  and  finds  that  a 
temporary  extension  of  authority  would 
be  in  the  public  interest  pending 
completion  of  the  overall  study; 

Now,  Therefore,  the  Board  hereby 

orders: 

That  the  authority  for  Subzone  4lF  is 
extended  to  May  1, 1990.  subject  to  all  of 
the  other  conditions  in  Board  Order  346. 

•\pnl  24.  1989 

Michael  ]■  Cours«y. 

.■\c!:ng  Assistant  Secretary  of.  Commerce  for 

Import  Administration,  Chairman.  Committee 

ofAJtemates.  Foreign-Trade  Zones  Board. 

Attest 
]ohn  I  Da  Poata,  )r. 
EtfcuC've  Secretary. 
[FR  Doc  8»-10559  Filed  5-2-89;  8:45  ami 
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Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
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International  Trad*  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

aoency:  International  Trade 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.53a  or  \  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  May  31. 1989,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  Investigations,  with 
anniversary  dates  in  May  for  the 
following  periods: 


Antidumping  Duty  Proceeding 


I 


Br»at-  Certain  iror  CofWtiuction  Casting*  (A-361-503) - 

Brazil:  Cwlawi  Tub*«aa  Sta*  Owe  Wheela  (A-36 1-606) 

Btvzi  Froiar  ConceWratad  Oanga  Jtaca  (A-351-605) — 

B'-enI:  Malleafita  Caat  Iron  Wpa  ffttiriga  (A-36 1-506) ^  r.-.^i*"5A7JTrni"" 

Do«nirtcar  Rapubfc::  PortafxJ  Cariwit.  Ot^ar  Thar  Whrte.  Nonatainwig  Portland  Cament  lA-247-003).... 

India;  Carta*^  iron  Conamjctcxi  Caatmga  lA-533-501)  \  ...^  c^ 

India  Carter  Wa««l  Cartoon  Staat  Standard  Pipaa  and  TuOaa  (A-533-502) 

Japan:  impraaawn  Fatoric  {A-58a-066)  

Japan;  PortaWa  Bmcxrc  Typawmten  (A-5eS-067l ....._____..-.- 

Tha  P«Jpta'»  RaputXic  o<  Ouna:  C*1ain  iron  Con*tnx«on  Caatmga  (A-570-50Z1.. 
Ttia  RapuMc  (X  Koraa.  MallaaWa  Caat  iron  P*p«  Fmmga.  Otfw  man  Grooved  (A-! 

lmmv\-  Cartari  Ciraiaf  Watdad  Cartoon  Staa*  PIpaa  and  Tt*««  (A-583-OOe).. 

Taiwan:  MalleaM  Ca««-(ron  P(pa  Frttngs.  Otnar  It^an  Groovw)  iA-5«3-507) 

Tixitay-  WafcJad  Cartoon  Staai  Standard  P*a  and  Tuba  Prodocta  (A-48»-501). 

Brazil-  Cartatn  Haavy  (rtxi  Conatrucucn  Caatmga  (0-351-504)  _.. 

Canada:  Fraan  Wtw*a  Atlantic  Groondfiah  (C- 122-607) — 

M«oco:  Bn<*»(C-20l-O17)  

MaxiooiCaranncTita:  (C-20 1-003)    

S«Mdan:  Vacoaa  Rayon  Stapla  FOar  (C-401-016) 


Period 


580-507)... 


05/01/88-04/30/89 

05/01/88-04/30/89 

06/01/88-04/30/89 

06/01/88-04/30/89 

06/01/88-04/30/89 

06/01/88-04/30/89 

05/01/88-04/30/89 

05/01/88-04/30/89 

06/01/88-04/30/89 

06/01/88-04/30/89 

06/01/88-04/30/89 

05/01/88-04/30/89 

06/01/88-04/30/89 

05/01/88-04/30/89 

01/01/88-12/31/88 

01/01/88-12/31/88 

01/01/88-12/31/88 

01/01/88-12/31/88 

06/01/88-12/31/88 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  B-099,  US. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Department  will  publish  m  the 
Federal  Register  a  notice  of  'Initiation 
of  Antidumping  (Countervailing)  Duty 


Administrative  Review,"  for  requests 
receivedby  May  31.  1989. 

If  the  Department  does  not  receive  by 
May  31.  1989  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 


deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated;  April  26, 1989 
Joseph  A.  Spetrini, 

Deputy  .Assistant  Secretary,  for  Compliance 
[FR  Doc.  89-10563  Filed  5-2-89:  8:45  am] 
BILLING  CODE  3S10-OS-M 

(A-5S3-081] 

Polyvinyl  Chloride  Sheet  and  Film 
From  Taiwan,  Initiation  of  Changed 
Circumstances  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review;  and  Tentative 
Determination  to  Revoke  Antidumping 
Finding 

agency:  International  Trade 
Administration /Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  changed 
circumstances  review  and  preliminary 
results  of  changed  ciroimstances 
administrative  review;  and  tentative 
determination  to  revoke  antidumping 
finding, 

SUMMARY:  In  response  to  a  request  by  a 
respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan. 
The  review  covers  one  exporter  of  this 
merchandise  to  the  United  States  and 
the  period  June  1. 1986  through  May  31, 
1987.  The  review  indicates  the  existence 
of  no  dumping  margin  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  no  dumping  duties 
with  respect  to  Orchard  Corp.  Due  to 
lack  of  further  interest  in  the  case  by  the 
petitioner,  the  Department  has  also 
determined  to  terminate  the  present 
administrative  review,  initiate  a 
"changed  circumstances"  review,  and 
has  tentatively  determined  to  revoke  the 
antidumping  finding.  In  the  context  of 
the  changed  circtmistances  review  the 
Department  intends  to  complete  its 
administrative  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFECTIVE  DATE:  May  3,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linnea  Bucher  or  John  R.  Kugelman. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230, 
telephone:  (202)  377-3601. 
SUPPlfMENTARY  INFORMATION: 

Background 

On  June  16, 1987,  the  Department  of 
Commerce  ("the  Department' ) 
published  in  the  Federal  Register  (52  FR 


22833)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan  (43 
FR  28457). 

A  respondent.  Orchard  Corp., 
requested  in  accordance  with 
§  353.53a(aj  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  publhshed  a 
notice  of  initiation  of  the  antidumping? 
duty  administrative  review  on  July  17. 
1987  (52  FR  27036).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 
At  the  same  time,  on  October  10.  1988. 
Occidental  Chemical  Corporation,  the 
petitioner,  informed  the  Department  that 
it  is  no  longer  interested  in  the  finding 
and  stated  its  support  of  revocation  of 
the  finding.  Under  section  751  (bj  and  (r  j 
of  the  Tariff  Act,  the  Department  may 
revoke  an  antidumping  finding  that  is  no 
longer  of  interest  to  domestic  interested 
parties. 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  wilhd:av.-r. 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  unsupported,  flexible. 
calendered  polyvinyl  cholonde  ( "PVC") 
sheet,  film  and  strips,  over  6  inches  in 
width  and  over  18  inches  in  length  and 
at  least  0.0002  inch  but  not  over  0.020 
inch  in  thickness.  During  the  review- 
period,  such  merchandise  was 
classifiable  under  item  771.4312  of  the 
Tariff  Schedules  of  the  United  Stated 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  item 
3920.42.50.  The  HTS  item  number  is 
provided  for  convenience  and  Cuslon-,r. 
purposes.  The  written  descnption 
remains  dispositive.  The  review  covers 
one  exporter  of  Taiwan  PVC  sheet  and 
film  to  the  United  States  and  the  period 
June  1,  1986  through  May  31.  1987. 

United  States  Price 

In  calculating  the  United  States  price 
the  Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  price  v;as  based  on  the  f.o.b. 
packed  price  to  an  unrelated  purchaser 
in  the  United  States.  We  made 


adjustments,  where  applicable,  for 
forei^  inland  freight  and  foreign  import 
duty  drawback.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  \'u!;ip 

Incalculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act 
since  there  were  sufficient  home  market 
sales  of  such  or  similar  merchandise  to 
provide  a  basis  for  comparison.  Home 
market  price  was  based  on  the  packed 
price  to  unrelated  purchaser  with 
adjustments,  where  applicable,  for 
inland  freight  and  differences  in  credit 
and  packing  costs.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Kfx  n-w. 
Tentative  Determination  'T"i:»  Kci,  c.ke  and 
Termination  of  Section  ~51(a) 
.Administrative  Revieu 

As  a  result  of  our  review,  we 
preliminarily  determine  that  no  dumping 
margins  exist  for  Orchard  Corp., 
Taiwan,  for  the  period  Jtme  1, 1986 
through  May  31, 1987. 

We  also  determine  that  the 
petitioner's  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  finding  on  PVC  sheet  and 
film  from  Taiwan  provides  a  reasonable 
basis  for  terminating  the  ciuTent  section 
751(a)  administrative  review  and 
initiating  a  section  751(b]  "changed 
circumstances"  review  to  revoke  the 
fmding. 

Therefore,  we  hereby  terminate  the 
current  section  751(a)  administrative 
review  and  tentatively  determine  to 
revoke  the  finding  on  PVC  sheet  and 
film  from  Tfdwan  effective  June  1. 1987. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  review. 

If  the  Department  issues  a  final 
determination  of  revocation,  no  future 
cash  deposit  shall  be  required.  We  then 
intend  to  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  June  1, 1987, 
vkithout  regard  to  antidumping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  In  the  context  of 
the  changed  circxunstances  re\iew  the 
Department  will  complete  its 
administrative  review.  We  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service  for  entries  during  the 
review  period  on  the  basis  of  our 
fmdings. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
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protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
mav  reouest  a  heariim  within  8  days  of 


FOR  FURTHER  INFORMATION  CONTACT: 

IE.  Downey  or  John  R.  Kugelan,  Office 

of  Antidumping  Compliance, 


Manufacturer/ 
Exporter 


Time  period 


Margin 
(per- 
cent) 
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183: 


SUMMARY:  The  U.S,  Patent  and 
Trademark  Office  (PTO)  has  undertaken 
a  program  to  automate  its  operations. 


begm  in  the  testbed  group.  Optica!  disk 
storage  units  were  subsequently 
installed  to  house  the  test  data  base  of 


text  of  more  than  one  million  U.S. 
patents  containing  more  than  five  billion 
words.  Today,  all  examiners  have  been 
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protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
vNTitten  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the  review 
and  its  decision  on  revocation,  including 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  notice  of  termination  of  section 
751(a)  administrative  review,  initiation 
of  changed  circumstances  review, 
preliminary  results  of  changed 
circumstances  administrative  review, 
tentative  determination  to  revoke,  and 
notice  are  in  accordance  with  sections 
751  (a)(1).  (b).  and  (c)  of  the  Tariff  Act 
(19  U.S.C.  1675  (a)(1).  (b),  (c))  and  19 
CFR  353.53a  and  353.54. 

Date;  April  26,  1989. 
Ntidual  I.  Couney, 
A  cting  A  ss  is  tan  i  Secre  tary  for  Import 
Admmtstration. 

T9.  Doc.  89-10561  Filed  5-3-89;  8:84  am) 
BILUNO  COOC  U10-0»-M 


IA-4«1-«01j 

Solid  UfM  From  th«  Union  of  Soviet 
SociaHst  Republics;  Preliminary 
Results  of  Antidumping  Duty 
Admlnlstrattve  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
AcnOM:  Notice  of  prelimmary  results  of 
antidumping  duty  administrative  review, 

SUMUARY:  In  response  to  a  request  from 
one  raanufacturer/exporier,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  solid  urea 
from  the  Union  of  Soviet  Socialist 
Republics  ("USSR").  The  review  covers 
one  manufactxirer/exporter  of  this 
merchandise  to  the  United  States. 
Soyuzprcmexport,  and  the  period 
January  2, 1987  through  June  30,  1988. 
There  were  no  known  shipments  of  th.3 
merchadjse  to  the  United  States  by 
Soy\izpromexport  dunng  the  penod  and 
there  are  no  known  unliquidated  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
CFFlCnVf  DATE  May  3,  1989. 


FOR  FURTHER  INFORMATION  COMTACT: 

I  E.  Downey  or  John  R.  Kugelan.  Office 
of  Antidumping  Compliance, 
International  Trade  Administratiorv  U.S. 
Department  of  Commerce.  Room  B-099, 
nth  Street  &  Constitution  Avenue  NW., 
Washington.  DC  20230:  telephone:  (202) 
377-36*31 
SUPPIXMENTARY  INFORMATION: 

Background 

On  July  14.  1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
26366)  the  antidumping  duty  order  on 
solid  urea  from  the  USSR.  A 
manufacturer /exporter. 
Soyuzprcmexport,  requested  in 
accordance  with  19  CFR  353.53a(a)  that 
we  conduct  an  administrative  review. 
We  published  a  notice  of  initiation  on 
August  30,  1988  (53  FR  33163).  The 
Department  now  has  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("theTanff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("UTS")  a?  provided  for  in  section  1201 
et.  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Ail 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s) 

Imports  covered  in  '!iis  review  are 
shipments  of  solid  urea.  During  this 
review  such  merchandise  was 
classifiable  under  item  number  480.3000 
of  the  Tanff  Schedules  of  the  United 
States  Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  item 
0511  99.40.  The  H .  S  item  number  is 
provided  for  convenience  and  Customs 
purposes,  The  written  description 
remains  dispositive  as  the  the  scope  of 
the  product  coverage. 

The  review  covers  one  manufactiirer/ 
exporter  of  this  merchandise  to  the 
United  Stales,  Soyuzpromexport,  and 
the  period  January  2,  1987  through  J-ine 
30. 1988.  There  were  no  known 
shipments  of  this  merchandise  to  the 
US.  by  Soyuzpromexport,  a.k.a. 
Soyuzagrochirr.export.  during  the  period 
and  there  are  no  known  unliquidated 
en'nes. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists: 


Manufacturer/ 
Exporter 


SovuzproTiexpoft, 
t.k.a. 

Soyvoagrochimflx- 
port 


Time  pwiod 


1/2/87-6/30/88 


Margin 
(per- 
cent) 


'68.26 


>  No  ahipmenta  during  the  penod;  margin  from  tr* 
last  perxxl  r  wtach  tnere  were  sfupmenta. 

Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter. 

Pre-hearing  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  25  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  32 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  comments  or  at  a 
hearing. 

Further,  as  provided  for  by  19  CFR 
353.48(b],  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margin  shall  continue  to  be  required  for 
ail  manufactiirers/exporters.  This 
deposit  requirement  is  effective  for  all 
shipments  of  solid  urea  from  the  USSR 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.53a. 

Date:  April  25, 1989. 

Michael  J.  Coursey. 

Acting  Assistant  Secretary,  for  Import 
Admirjstratjon. 

[FR  Doc.  89-10562  Filed  5-2-89:  8:45  am] 

KLUMO  COOC  t810-OS-«l 


Patent  and  Trademaric  Office 

[Docliit  No.  70470-90621 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

agency:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Electronic  Data  Dissemination 
Policies  and  Guidelines — Final  Notice. 


SUMMARY:  The  U.S.  Patent  and 
Trademark  Office  (PTO)  has  undertaken 
a  program  to  automate  its  operations. 
As  a  result,  electronic  patent  and 
trademark  data  are  being  created  and 
new  techniques  are  being  implemented 
to  expand  the  use  of  the  PTO's 
collection  of  electronic  information, 
which  will  contain  all  U.S.  patents  and 
registered  trademarks  and  selected 
foreign  patents.  These  data  bases 
comprise  one  of  the  largest  information 
resources  of  the  Nation. 
DATE:  May  3. 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Donald  J.  Quigg,  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks.  U.S.  Patent  and 
Trademark  Office.  Washington,  DC. 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradford  R.  Huther  at  703-557-1572. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  Pub.  L  96-517.  the  1980 
legislation  which  amended  patent  and 
trademark  laws,  the  PTO  prepared  and 
submitted  a  plan  for  the  automation  of 
its  operations  to  Congress  on  December 
13. 1982.  The  plan  centered  on  two  basic 
concepts:  the  creation  of  electronic  d^ta 
bases  that:  (1)  Would  eventually  replace 
the  PTO's  all-paper  patent  and 
trademark  files,  and  thereby  improve 
their  integrity  and  quality:  and  (2)  would 
support  searches,  examinations,  Office 
actions  and  other  Office  functions 
through  electronic  workstations  which 
would  provide  text  and  image  retrieval 
capabilities  and  perform  other 
automation  functions. 

Over  700.000  active  Federal  trademark 
registrations  have  been  converted  to  an 
electronic  data  base  of  textual  and 
digital  image  data.  An  IBM-based 
computer  system  has  been  installed  to 
enable  examiners  to  search  the  data 
base  for  textual  data  and  codes 
describing  designs,  and  to  retrieve  and 
display  aU  information  as  a  substitute 
for  paper  file  searches.  Trademark 
examiners  have  been  using  T-Search 
exclusively  since  January  1988,  and  the 
capability  is  ready  to  be  deployed  for 
public  use  in  the  Trademark  Search 
Library. 

An  Automated  Patent  System  (APS) 
was  installed  for  test  and  evaluation 
purposes,  using  one  patent  examining 
group  as  an  operational  tcstbec  Major 
operational  components  of  APS — large 
scale  computers  with  conventional 
magnetic  storage  devices,  a  high-speed 
local  area  data  communications 
network,  and  electronic  workstations 
equipped  with  two  high  resolution 
graphic  displays  and  laser  pnnters — 
were  intercormected  on  July  1. 1986  to 
enable  system  test  and  evaluation  to 


begm  in  the  testbed  group.  Optical  disk 
storage  units  were  subsequently 
installed  to  house  the  test  data  base  of 
digital  images  of  U.S.  and  foreign 
patents.  In  December  1987,  the  testbed 
patent  examiners  began  using  the  APS 
image  search  and  retrieval  capability 
(APS-Image)  in  a  live  production 
environment.  Based  on 
recommendations  of  an  Industry  Review 
Panel  appointed  by  the  Deputy 
Secretary  of  Commerce  to  review  the 
Office's  patent  automation  program, 
changes  were  made  and  the  testbed 
examiners  are  using  a  stable,  rpliable 
system  suited  to  their  need.  The  digital 
image  retrieval  capability  of  APS  has 
been  stabilized  in  the  testbed,  which 
now  is  being  used  as  an  operational 
testbed  for  deployment  to  other  patent 
examining  groups.  A  decision  on  the 
next  incremental  deployment  of  the 
digital  image  retrieval  and  other 
electronic  searching  capabilities  is 
plarmed  to  be  made  in  mid-1989 
Additional  system  capabilities  for  office 
automation  and  other  administrative 
support  will  be  added  to  those  already 
installed  in  the  testbed  over  the  next 
several  months  to  supplement  the  search 
and  retrieval  capabiUties  Examiners 
will  be  provided  access  to  commercial 
data  bases,  such  as  industry-specific 
data  bases,  from  the  electronic 
workstations. 

PTO  continues  to  digitize  the  entire 
backfile  of  almost  five  million  U.S. 
patents.  The  source  for  the  digital  image 
scarmii^g  operation  is  tlie  archival  set  of 
patent  documents  which  is  believed  to 
contain  the  best  available  copy  of  each 
patent.  First,  images  of  all  LI.S  patents 
in  the  testbed  group's  search  fiies  were 
converted  to  digital  form  and  placed  on 
optical  disks  for  use  in  electronic 
classification  and  combined  text 
classification  searches.  Subsequently, 
the  remaining  patents  were  captured. 
These  patents  will  be  written  to  optical 
disk  and  loaded  on  APS  before  AI*S- 
Image  can  be  deployed  to  the  remaining 
patent  examining  groups  and  the  public. 
Through  exchange  agreements  with  the 
European  and  Japanese  Patent  Offices, 
European  patents  issued  sincf  1H20  and 
all  Japanese  patents  have  been  or  will 
be  converted  to  a  common  facsimile 
standard  and  key  patents  will  be 
entered  for  on-line  retrieval. 

On  line  access  to  the  full-text  of  all 
U.S.  patents  granted  after  1974  and  the 
English  language  abstracts  of  Japanese 
and  Chinese  patents — a  data  base  of 
more  than  two  million  records 
representing  about  52  gigabytes  of 
data — was  deployed  to  the  patent 
examining  staff  begmning  in  June  1986. 
Access  to  this  full-text  data  base  [APS- 
Text)  permits  examiners  to  search  the 


text  of  more  than  one  million  U.S. 
patents  containing  more  than  five  billion 
words.  Today,  all  examiners  have  been 
trained  in  the  use  of  the  full-text 
searching  tool,  and  it  has  become  a 
routine  part  of  the  patent  examination 
process.  Searches  are  conducted  from 
single  screen  text  terminals  located 
throughout  the  Office,  supported  by  a 
NAS-9080  dual  processor.  The  APS-Text 
capability  is  ready  for  deployment  to  the 
pubhc  in  the  Patent  Public  Search  Room. 

The  PTO  intends  to  enter  the  text  of 
U.S.  patents  issued  after  1970. 

To  fulfill  its  mission  to  disseminate 
information  and  to  guide  the 
management  of  its  electronic 
information  resources,  on  June  8. 1984. 
the  PTO  issued  guidehnes  and  policies 
for  dissemination  and  distribution  of 
electronic  patent  data.  These  were 
published  at  49  FR  2485  [June  14. 1984). 
Subsequently,  the  Office  of  Management 
and  Budget  issued  revised  policies  and 
expanded  guidelines  for  electronic  data 
dissemination  in  OMB  Circular  A-130 
dated  December  1985  and  entitled 
"Management  of  Federal  Ififormalion 
Resources." 

On  August  20. 1987.  PTO  published  at 
52  FR  31442  a  notice  (1)  To  inform  the 
public  of  the  PTO's  intention  to  amend 
its  pricing  policy  for  data  base  products, 
and  to  expand  the  scope  of  its 
dissemination  policies  and  guidelines  to 
encompass  patent  and  trademark 
electronic  data:  (2)  to  explain  the  nurent 
situation  with  regard  to  public  accc  is  to 
automated  patent  and  trademark  search 
rooms  and  libraries;  and  (3)  to  solicit 
public  conmients  on  the  intended 
proposals. 

On  December  10. 1987.  PTO  published 
at  52  FR  46815  a  notice  amending  the 
pricing  policy  for  data  base  products 
and  expanding  the  scope  of  the  pohcies 
and  guidelines  to  encompass  patent  and 
trademark  data.  That  notice  also 
extended  the  period  to  December  31, 
1987,  for  receiving  public  comments  on 
alternatives  for  funding  public  access  to 
patent  or  trademark  search  rooms  or 
libraries. 

On  June  23, 1988.  PTO  published  at  53 
FR  23677  a  notice  informing  the  public  of 
its  intention  to  pubUsh  a  comprehensive 
edition  of  the  poUcies  and  guidehnes  to 
replace  the  versions  published  in  the 
June  14, 1984  and  December  10. 1987 
notices. 

In  that  notice,  the  PTO  also  published 
a  summary  of  the  comments  received  on 
the  three  alternatives  for  financing 
public  access  to  the  automated  search 
systems  in  Pl'O's  public  search  rooms 
and  libraries.  Subsequently.  Pub.  L.  lOO- 
703  was  enacted  on  November  19. 1988. 
That  law  allows  the  Commissioner  of 
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Pdtents  and  Trademarks  to  establish 
reasonable  fees  for  access  by  the  public 


search  facilities  and  libraries,  it  will 
encourage  the  private  sector  to  offer 


1  a  trt/H 


aa  a  Tf 


n    a^/af or 


TmrpoT.,-,  a 


!  nntpnt  n  r  r*  ^Tikt^.c- 


achieve  its  dissemination  goals.  No 
change  has  been  made  to  the  wording. 
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Comment  One  respondent  asked  that 
PTO  adhere  to  Rep.  Kastenmeier's 


data  bases,  will  be  furnished  either 
through  an  APS  workstation  or  a 


representative  unless  there  is  a  special 
need  that  cannot  be  met  otherwise. 
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Pdtents  and  Trademarks  to  establish 
reasonable  fees  for  access  by  the  public 
to  the  automated  search  systems 

Respons«  to  CommeDts 

Comment:  If  user  fees  are  established 
for  public  access  to  the  automated 
patent  and  trademark  systems,  will 
those  fees  also  be  charged  by  the  Patent 
Depository  Libraries  (PULs]? 

Rfspome:  Arran^rments  will  b*? 
worked  out  between  the  PTO  and 
individual  libraries  for  providing  access 
tc  the  automated  search  system. 
Arrangements  w;ll  depend  on  each 
l.brr.ry's  authonty  to  collect  user  feas  far 
tlie  ifTw^f  or,  their  cvt.  or  the  FFO's 
behalf.  Ftvs  fjr  access  ;n  PULs  would  be 
adjusted  to  account  for  any  different 
f  luipment  costs,  maintenance  and 
£  dded  telecommunications  costs. 

Commrnt:  How  would  PULs 
f  .Jminister  the  free  access  provision  of 
Tub-  L  lorvrn:)? 

Rcspcrse.  Based  on  PTO's  policy  for 

0  Jminlstering  this  provision, 

f  Tangemcnts  would  be  worked  out  with 
r. dividual  libraries. 

Ccimmer.'..  Cnc  respondent  asked  if 
V  rO  conduced  a  study  to  determine  the 
potential  demand  in  FDLs  for  trademark 
ir.fonr.ation  and  patent  information. 

Response:  Several  S'urveys  on  the 
demand  for  patent  and  trademark 
ii.fonr.aticn  have  been  conducted  which 

1  -ovide  unofficial  ind;cst,ons  to  *he  PTO 
for  the  need  for  patent  and  trademark 

i  .formation.  Reports  to  the  FTO  indicate 
that  the  demtind  for  trademark 
L  formation  is  increasing. 

Comment:  One  respondent  wanted 
c'arification  of  what  whi  ultimately  be 
available  to  the  PULs — paper,  microfdm, 
e'e:tronic  data. 

Response:  The  form  of  the  patent  and 
trademark  inform.ation  in  each  PDL 
b'timately  will  depend  on  decisions 
n  ade  between  the  PTO  and  individual 
I  JLs  and  the  technology  and  econom.ics 
of  remote  access  for  providing  access  to 
t!;e  automated  sean.h  systems. 

Comment.  L'  PTO  contracts  for  the 
provision  of  public  access,  who  owns 
the  PTOdatH  base? 

Response:  The  FTO  will  continue  to 
c  A-n  the  PTO  d.i.ta  base. 

Com.ment:  One  respondent  claim.ed 
that  section  B  is  inconsistent  with  O.VtB 
Circular  A-ITO  and  the  order  of  sub- 
paragraphs B(l)  and  B{2]  should  be 
reversed. 

Response:  Section  B  relates  only  the 
FTO  search  facilities  and  PDLs.  This 
policy  is  cor^sistent  with  0MB  Circular 
A-130  by  providing  an  information 
"safety  net"  to  the  public  through  the 
dissemination  of  information  in  the 
search  facilities  and  libranes.  PTO 
states  in  partigraph  F  that,  outside  the 


search  facilities  and  libraries,  it  will 
encourage  the  private  sector  to  offer 
c"'mmercial  patent  and  trademark 
search  and  rptneval  services,  and  it  will 
n.Tt  compete  with  the  private  sector. 

Sub-paragraphs  BID  and  8(2)  state 
that  PTO  will  choose  the  most  efficient 
means  for  providing  search  and  retrieval 
services  in  its  search  facilities  and  PDLs, 
directly  and/or  throu.gh  a  contractor 

Comment  One  respondent  suggested 
that  there  might  be  m.isunderstanding 
between  sections  C  and  E. 

Response:  Section  C  specifically 
refers  to  commercial  data  bases 
whereas  section E refers  to  P10  c/.r.ed 
data  bases. 

Comment:  In  section  D,  what  does  the 
term  "existing  collections  in  the  PULs" 
mean? 

Response:  In  the  June  23, 1988  edition 
cf  the  Federal  Re^jister,  the  reffirence  to 
"existing  collections"  meant  the 
collections  held  by  each  individual 
hbrary.  Collections  vary  from  Lbra,-^'  to 
library,  and  acquisition  of  collections  is 
up  to  each  ir.dividual  PDL  Section  D  has 
been  revised  because  section  104(c)  cf 
Pub.  L  100-703  allows  the  Commissioner 
to  establish  reasonable  fees  for  on-line 
access  to  the  automated  search  systems. 

Comment'  Section  E  provides  for  die 
possibility  that  a  commercial  search  and 
retrieval  service  could  be  substituted  for 
the  PTO  automated  systems  in  the  PULs. 
Would  the  PDLs  be  required  to  absorb 
to  cost? 

Response:  Arrangements  would  be 
worked  out  between  the  PTO  and  each 
individual  hbrary  and  would  depend  en 
the  bbrary's  ability  to  provnde 
commercial  services  on  its  premises. 

Comment  Or.e  rpspsi'.i-^r.'  asked  for  a 
brief  explanation  of  OMB  Circular  A-76, 
entitled  "Performance  of  Commercial 
Activities. 

Response.  The  A-76  process  enhances 
rual.'y  and  efficiency  by  using 
C'lrapetition  to  select  the  m.oiit  cobt- 
effective  operation  to  pc.-form  a  service. 
It  requires  that  studies  be  conducted  to 
8"e  whether  work  should  be  performed 
by  the  Government  or  by  industry.  This 
p'o^r.im  was  formalized  in  1955  and,  in 
196*5,  the  Bureau  of  the  Budget  issued  the 
policy  as  Circular  No.  A-76. 

Comment.  One  respondent  suggested 
that  the  word  "indirectly"  in  section  F 
should  be  removed  since  there  already 
0"e  many  p.nvate  trademark  search 
enterprises.  AnotJier  respondent 
siggested  that  the  word  "encouraged"  in 
that  same  section  should  be  changed  to 
"allowed."  A  third  respondent  said  that 
FTO  should  "directly  encourage"  the 
private  sector  by  making  its  data 
available  in  electronic  form. 

Response:  Section  F  as  written 
expresses  how  the  PTO  will  indirecly 


achieve  its  dissemination  goals.  No 
change  has  been  made  to  the  wording. 

Comment  One  respondent  suggested 
that  PTO  should  not  even  consider 
"exclusive"  arrangements  with  regard  to 
the  sale  of  bulk  data  as  suggested  by 
section  H. 

Response:  Paragraph  H  has  been 
changed  by  deleting  the  word 
"normally." 

Comment  One  respondent  suggested 
that  marginal  cost  recovery  described  in 
section  I  should  be  limited  to 
commercial  entities  seeking  bulk  data. 

Response:  All  costs  of  goods  and 
services  are  fully  user-fee  funded  under 
the  terms  of  OMB  Circular  A-25,  "User 
Fees." 

Comment  Several  respondents  asked 
for  clarification  of  the  statement  that  the 
tadcmark  automated  system  could  be 
roady  for  public  deployment  by 
feptember  30,  1988. 

Response:  Under  a  proposed  rule 
package  entitled  Patent  and  Trademiark 
Automated  Search  System  Fees,  the 
PTO  is  proposing  to  provide  access  to  T- 
Search. 

Comment  One  respondent  asked  for 
clarification  and  more  specificity  to  the 
response  concerning  the  PTO's  authority 
to  automate  PDLs. 

Response:  Section  13  of  title  35, 
United  States  Code,  authorizes  the 
Commissioner  to  conduct  a  patent 
depository  library  program  for 
dissem.inating  patent  information  to  the 
public.  The  Paperwork  Reduction  Act  of 
1380,  as  amended,  44  USC,  chapter  35. 
requires  each  Federal  agency  to 
"im.plement  applicable  government- 
wide  •  *  *  information 
policies  *  *  *  with  respect 
to  *  *  *  dissemination  of 
information  *  *  and  other  information 
resource  management 
functions  *  •  •  ."  ONffi  Circular  A-130 
establishes  a  Govememnt-wide  policy 
cf  disseminating  Government 
Lnformation  products  and  services  in  the 
manner  most  cost  effective  for  the 
Government,  .\ccordingly.  the 
Paperwork  Reduction  Act  would 
euthorize  disseminating  patent 
Lnformation  to  the  PDLs  in  some 
electronic  form.  In  lieu  of  paper  or 
microform,  if  it  is  the  most  cost-effective 
mode.  The  authority  for  providing 
access  to  patent  and  trademark 
information  in  the  PDLs  like  that  for  the 
Patent  Search  Room  and  Trademark 
Search  Library  is  the  authority  inherent 
in  various  provisions  of  the  patent  law 
other  than  section  13  such  as  section  10 
of  title  35.  The  PDLs  serve  as  extensions 
of  the  PTO  for  disseminating  patent  and 
trademark  information  in  other 
geographic  locations. 


Comment  One  respondent  asked  that 
PTO  adhere  to  Rep.  Kastenmeier's 
instructions  reported  in  134  Cong.  Rec. 
H9676  (daily  ed.  Oct.  5, 1988)  (statement 
of  Rep.  Kastenmeier),  to  follow  the  letter 
and  spirit  of  the  copyright  law  regarding 
nonpatent  literature. 

Response:  The  PTO  will  adhere  tc  the 
letter  and  the  spirit  of  the  copyright  law 
as  it  applies  to  the  inclusion  of 
nonpatent  hterature  in  the  Automated 
Patent  System. 

Other  Considerations 

The  PTO  has  determined  that  this 
notice  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  Therefore,  a  Regulatory 
Analysis  has  not  nor  will  be  prepared 
Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  amended  policy  statement 
by  the  Administrative  FVocedure  Act  (5 
U.S.C.  553(b)  (A)),  no  initial  or  final 
Reg^jlatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared.  The  PTO  also  has 
determined  that  this  notice  has  no 
Federalism  implications  affectmg  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612.  This  notice 
does  not  contain  a  collection  of 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act, 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

Dissemination  in  Government  Public 
Search  Facilities  and  Depository 
Libraries 

It  is  the  goal  of  the  PTO  to  achieve 
effective,  widespread  dissemination  of 
information  concerning  patents  and 
Federally  registered  trademarks  to  all 
segments  of  the  U.S.  public. 

A.  The  dissemination  goal  will  be 
accomplished  directly  by  the  PTO  by 
providing  electronic  search  and  retrieval 
services  to  the  public  in  search  faciiites 
located  in  the  PTO,  in  other  facilities 
which  may  be  estabhshed  by  the 
Government  and  in  Patent  Depository 
Libraries  (PDLs).  PDLs  are  Federal,  State 
and  local  government  university  or  non- 
profit organization  libraries  designated 
by  the  PTO  to  offer  public  access  to 
patent  collections. 

B.  To  the  extent  funding  is  authorized 
and  appropriated,  search  and  retrieval 
services  will  be  provided  in  the  PTO's 
search  facilities  and  PDLs  either: 

(1)  by  the  PTO,  using  its  own  data 
bases,  computers,  communications 
equipment,  and  software,  and/or 

(2)  by  PTO  contractors. 

C.  Access  to  commercial  data  bases 
that  are  available  to  the  PTO's 
examiners,  for  example  industry-specific 


data  bases,  will  be  furnished  either 
through  an  APS  workstation  or  a 
terminal  furnished  by  data  base  vendors 
in  the  PTO  public  search  facilities  at 
commercial  rates,  provided  the  user  has 
established  a  commercial  account  with 
the  data  base  vendor. 

The  PTO  will  not  act  as  an  agent  for 

any  data  base  vendor  in  providing 
training  for,  assisting  in,  or  collecting 
fees  for  the  use  of  such  commercial  data 
bases. 

D.  Services  furnished  in  the  PTO 
public  search  facilities  and  m  PDLs  will 
be  at  no  cost  to  the  public  for  access  to 
paper  and  microform  records.  The  costs 
of  accessing  PTO  owT^ed  electonic  d.-.ta 
bases  and  systems  will  be  recouped 
from  user  fees  set  to  recover  the 
marginal  costs  of  such  services. 

E.  The  type  of  service  for  public 
search  and  retrieval,  either  PTO  or 
commercial  services,  will  be  chosen 
based  on  the  m.cthod  and  criteria 
established  by  the  1983  revision  to  OMB 
Circular  A-76,  entitled  "Performance  of 
Commercial  Actitivies." 

Distribution  of  PTO  Data  for 
Comm^ercial  Dissemination 

F.  In  addition  to  B.  and  C.  above,  the 

PTO  will  pursue  its  dissemination  goal 
indirectly  by  encouraging  the  private 
sector  to  offer  comm.ercial  patent  and 
trademark  search  and  retrieval  services 
and  will  seek  to  avoid  competition  with 
private  sector  firm.s  in  providing  such 
services  to  the  public  outside  the  PTO 
search  facilities  and  PDLs. 

G.  Fees  charged  for  bulk  data 
developed  by  the  PTO  will  be  based  on 
the  marginal  cost  of  providing  such 
distribution  ser\-ices. 

H.  Arrangements  will  be  non- 
exclusive. Bulk  resale  of  PTi  O  data  will 
be  permitted  subject  to  the  terms  of  each 
bulk  data  sales  agreement. 

1.  Fees  charged  to  the  public  for  U.S. 
patent  and  trademark  data  products  will 
be  based  on  the  marginal  cost  of 
providing  such  products. 

).  The  PTO  will  receive  non  U.S. 
electronic  patent  data  through  exchange 
agreements  with  other  patent  offices 
and  international  intergovernmental 
organizations.  In  general,  the  PTO  will 
not  distribute  such  data,  except  in 
conjunction  wnth  services  that  may  be 
provided  by  the  PTO  or  its  contractors 
in  the  PTO  public  search  facilities  and 
PDLs  Rather,  it  will  seek  to  have 
contractual  arrangements  established 
direcly  between  the  organization  and 
the  commercial  data  base  vendor  and 
will  not  act  as  a  service  agent  or 


representative  unless  there  is  a  special 
need  that  cannot  be  met  otherwise. 

Dated:  March  7. 1989. 
Donald  J.  Quigg. 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  88-10780  Filed  5-2-89:8:45aml 

NLUNQ  COOC  1S10-16-M 


COMMODITY  FUTURES  THADiNG 
COMMISSION 

Financial  Products  Advisory 
Committee'  Seconc  Rf'pwal 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
again  for  a  period  of  two  years  its 
advisory  committee  designated  as  the 
"Commodity  Futures  Trading 
Commission  Financial  Products 
Advisory  Committee."  As  required  by 
section  14(a)(2)(A)  of  the  Federal 
Ad\'isory  Committee  Act  5  U.S.C.  App. 
1, 14(a)(2)(A),  and  41  CFR  101-6.1007 
and  101-6.1029,  the  Commission  has 
consulted  with  the  Committee 
Management  Secretariat  of  the  General 
Services  Administration,  and  the 
Commission  certifies  that  the  renewal  of 
the  advisory  committee  is  in  the  public 
interest  in  connection  with  duties 
imposed  on  the  Commission  by  the 
Commodity  Exchange  Act  7  U.S.C.  1.  et 
seq.,  as  amended. 

The  objectives  and  scope  of  activities 
of  the  Financial  Products  Advisory 
Committee  are  to  conduct  public 
meetings  and  submit  reports  and 
recommendations  on  issues  concerning 
individuals  and  industries  interested  in 
or  affected  by  financial  markets 
regulated  by  the  Commission. 

Commissioner  Rober  R.  Davis  serves 
as  Chairman  and  Designated  Federal 
Official  of  the  Financial  Products 
Advisory  Committee.  The  Committee's 
membership  represents  a  cross-section 
of  interested  and  affected  persons  and 
groups  including  representatives  of  new 
institutional  market  participants,  such 
as  commercial  banks,  broker-dealers, 
insurance  companies,  trust  companies, 
pension  sponsors,  and  investment 
companies;  traditional  market 
participants,  such  as  futures  commission 
merchants,  commodity  pool  operators 
and  commodity  trading  advisors,  and 
other  appropriate  public  participants. 

Interested  persons  may  obtain 
information  or  make  coinments  by 
writing  to  the  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington.  DC  20581. 
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Issued  in  Washington,  DC  on  ,Apr;i  28  T«<f 
by  the  Ccmmission. 
lean  A.  Webb.  I 

Secretary  of  tre  Comm:ssior. 
(FR  Doc  89-105a7  Filed  5-2-89;  8:45  am] 
MU.INQ  COOC  U$1-a<-M 


DEPARTMENT  OF  DEFENSE 

Public  Intonnation  Collection 
R«pulrem«nt  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44.  U  S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  0MB  Control  Number-  DoD 
FAR  Supplement,  Part  229, 
Specifications,  Standards  and  Other 
Purchase  Descriptions;  No  Forms;  and 
0MB  Control  Number  0704-0249. 
Type  of  Request  Extention. 
Average  Burden  Hours  Minutes  Per 
Response:  1  Hour 
Frequency  of  Response:  On  orcasion 
Number  of  Respondents-  31. 
Annual  Burden  Hours:  372. 
Annual  Responses:  372. 
Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  required  to  reimbursement 
for  nonrefundable  taxes. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  mstitutions:  Small 
businesses  or  organizations 
Respondent's  Obligation:  Mandator) , 
0MB  Desk  O^icer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  O^'icer  Ms  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harnson,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington.  Virginia  22202- 
4302. 

I.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Depar..nent  of  Defense. 

Apnl  28,  1989 

[FR  Doc.  89-10580  Filed  5-2-89;  8:45  am] 
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Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Changes  to  the  CHAMPUS  DRG-Based 
Payment  System  Rates  and  Weights; 
Correction 

agency:  Office  of  the  Secretary .  DoD 
action:  Corrections  to  notice  of  revised 
rates. 

summary:  This  document  corrects 

technical  errors  that  appeared  in  the 
notice  of  revised  rates  which  was 
published  on  M.irch  22,  1989.  (54  FR 
11781)  and  which  revised  the  weij^hts 
and  rates  to  be  used  in  the  CHAMPUS 
DRG-based  payment  system  effective 
fijr  ad.missions  occurring  on  or  after 
Apnl  1.  1989. 

FOR  FURTMER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Office  of  Program 
Deveiopment.  OCHAMPUS,  Aurora, 
Colorado  80045,  telephone  (303)  361- 
4005. 

SUPPLEMENTARY  INFORMATION:  In  54  FR 
11781  which  was  published  on  March  22. 
1989.  make  the  following  corrections: 

1.  On  page  11781,  in  the  third  column, 
the  fourth  line  of  the  second  full 
paragraph.  "  <  2499  grams"  is  corrected 
to  read  ">2499  R'-ams". 

2.  On  page  11 '81.  in  the  third  column. 
Table  1,  the  National  Large  Urban 
Adjusted  Standardized  Amount. 
Nonlabor  portion,  is  corrected  to  read 
■■$'•35, 89". 

3  On  page  11782,  Table  2.  the  second 
sentence  at  the  beginning  of  the  table  is 
corrected  to  read  "The  following 
summary  shows  the  final  CHAMPUS 
DRG  weights  as  well  as  the  arithmetic 
and  geometnc  average  lengths  of  stay 
and  outlier  thresholds  for  all  CHAMPUS 
DRGs  including  the  PM-DRGs.  Long 
stay  threshold  (A)  is  applicable  to  all 
hospitals  except  children's  hospitals, 
and  long  stay  threshold  (B)  is  applicable 
to  children's  hospitals." 

4.  On  page  11784,  DRG  181,  the 
arithmetic  ALOS  "32"  is  corrected  to 
read  "3.9". 

5.  On  page  11784,  DRG  199,  the  weight 
"3.03.0097"  is  corrected  to  read  "3.0097" 

6.  On  page  11786,  DRG  282,  the 
geometric  ALOS  "1"  is  corrected  to  read 
"1.5"  and  the  short  stay  threshold  "1.5" 
iS  corrected  to  read  "1". 

".  On  page  11787,  DRG  349.  the 
geometnc  ALOS    2.51  '  is  corrected  to 
read  "2.0". 

8.  On  page  11789,  DRG  615,  the  DRG 
description  is  corrected  to  read 
"Neonate.  BWT  2,000-2,499  g.  with  signif 
OR  proc,  with  mult  major  problems  '. 

9.  On  page  11789,  DRG  618,  the  DRG 
description  is  corrected  to  read 


"Neonate.  BWT  2,000-2,499  g,  w/o  signif 
OR  proc,  with  major  problems". 

10.  On  page  11789,  DRG  619,  the  DRG 
description  is  corrected  to  read 
"Neonate,  BWT  2,000-2.499  g,  w/o  signif 
OR  proc,  with  minor  problems". 

11.  On  page  11789,  DRG  621,  the  DRG 
description  is  corrected  to  read 
"Neonate,  BWT  2.000-2,499  g.  w/o  signif 
OR  proc,  with  other  problems". 

12.  On  page  11789,  DRG  623,  the  DRG 
description  is  corrected  to  read 
"Neonate,  BWT  >2499  g,  with  signif  OR 
proc,  w/o  mult  major  problems '. 

13.  On  page  11789,  DRG  630.  the  DRG 
description  is  corrected  to  read 
"Neonate,  BWT  >  2499  g,  w/o  signif  OR 
proc,  with  other  problems". 

LM.  Bynum, 

Alternate  OSC  Federal  Register  Liaison 
Officer  Department  of  Defense.  April  27, 1969. 
(FR  Doc.  89-10532  Filed  5-2-89;  8:45  amj 

B!LUt4G  COOe  MIO-OI-H 


Defense  Advisory  Panel  on 
Government-industry  Relations; 
Subpanel  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Panel  on 
Government-Industry  Relations 
(DAPGIR),  Subpanel  on  Alternative 
Dispute  Resolution,  is  scheduled  to  be 
held  from  1:00  p.m.  to  5  p.m.  on  May  16, 
1989.  The  meeting  will  be  held  at  the  US 
Chamber  of  Commerce,  1615  H  Street 
NW.,  Washington,  DC.  The  agenda  will 
focus  on  a  discussion  of  material 
recently  provided  the  subpanel  as  well 
as  report  planning. 

The  DAPGIR  was  estabUshed 
pursuant  to  Section  808,  Pub.  L.  100-458 
to  study  and  make  recommendations  to 
the  Secretary  of  Defense  on  ways  to 
enhance  cooperation  between  the 
Department  of  Defense  and  industry 
regarding  matters  of  m-utual  interest, 
including  (1)  procedures  governing  the 
debarment  and  suspension  of 
contractors  from  doing  business  with  the 
Department  of  Defense;  (2)  the  role  of 
selfgoveming  oversight  programs 
established  by  defense  contractors;  and 
(3)  expanded  use  of  alternative  disputes 
resolution  procedures.  The  Panel  will 
also  study  and  make  recommendations 
on  the  desirability  of  establishing  a 
permanent  panel. 

Persons  desiring  to  attend  the 
Subpanel  meeting  should  contact  Ms. 
Regina  Bacon,  Defense  Advisory  Panel 
on  Government-Industry  Relations 
ATTN:  DLA-L,  Cameron  Station, 


Alexandria,  VA  22304,  telephone  (202) 

274-7146,  no  later  than  May  12,  1989 

LM.  Bynum, 

.Ahernate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

April  28.  1989. 

[FR  Doc.  89-10581  Filed  5-2-89:  8:45  ami 
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Special  Operations  Policy  Advisory 
Group,  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
10  May  1989  in  the  Pentagon,  Arlington. 
Virginia  to  discuss  sensitive,  classified 
topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secreiary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  torces. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463,  the  "Federal  Advisory 
Committee  Act,"  and  section  552b(c)(l) 
of  Title  5,  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum. 

OSD  Federal  Register  Liaison.  Department  of 

Defense. 

April  28,  1989. 

[FR  Doc.  89-10582  Filed  5-2-^  8:45  am] 
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Department  of  the  Army 

Intent  to  Prepare  a  Supplement  to  a 
Draft  Environmental  Impact  Statement 
(DEIS);  Biological  Aerosol  Test  Facility 

AGENCY:  Department  of  the  Army/ 
Department  of  Defense. 
action:  Notice  of  intent  to  prepare  a 
Supplement  to  the  DEIS  for  the  Proposed 
Construction  and  Operation  of  the 
Biological  Aerosol  Test  Fcciiity  (BA  TF). 
February  12,  1988  addressing  the 
alternative  of  consolidating  the  Life 
Sciences  Laboratory  (LSL)  and  B.'^TF  at 
Dugway  Proving  Ground,  UT  (DPG). 

1.  As  part  of  the  1984  DPG 
modernization  program,  the  Army 
proposed  construction  and  operation  of 
two  biological  testing  facilities,  the 
BATE  and  the  LSL  Both  facilities  were 
to  be  constructed  and  operated  in 
compliance  with  the  National  Institutes 
of  Health/Centers  for  Disease  Control 
(NIH/CDC)  biosafety  guidelines;  the 
BATE  was  to  be  constructed  to 
biosafety  level  four  (BLr^)  and  operated 
at  BL-3  standards  while  the  LSL  was  to 
be  constructed  and  operated  at  BL-3 
and  BL-2  standards. 

2.  In  September  1988  the  Army 
armounced  as  its  preferred  alternative, 


BATE  construction  end  operation  at  BL- 
3.  Since  the  LSL  was  planned  for  BL-3, 
this  allowed  consolidation  of  the  LSL 
and  BATF  to  be  considcrpd.  An 
economic  analysis  concluded  it  would 
be  cost  effective  to  construct  a 
combined  LSL  and  BATF  in  one 
building.  Consolidation  would 
contribute  to  savings  by  decreased 
maintenance,  operctior.ai,  and 
instnimentation  costs 

3  The  Army  therefore,  in  accordance 
with  The  .National  Environmental  Policy 
Act,  proposes  to  consider  construction 
and  operation  of  this  consolidated 
biological  test  facility,  the  Life  Science 
Laboratory,  ar-  an  additional  alternative 
to  those  considered  in  the  existing  BATF 
DEIS.  The  LSL  would  include  aerosol 
test  capabilities  proposed  for  the  B,'\TT 
All  operations  would  be  at  the  EL-:' 
level.  Combining  LSL  and  BA'TT 
activities  would  not  result  m  variation 
from  BL-3  requirements  or  any  different 
acrtvities  than  would  have  been 
conducted  m  two  separate  facilities. 

4.  The  Army  gives  notice  that  a 
Supplf.Tient  to  the  BATF  DEIS,  a  mure 
comprehensive  document  than  existing 
LSL  envirormiental  documentation,  will 
be  prepared  and  published.  This 
Supplemental  DEIS  will  address  ihe 
alternative  of  consolidating  proposed 
BATF  operations,  equipment  and 
construction  into  the  proposed  LSL 

5.  A  public  notice  of  the  availability  of 
the  Supplement  for  review  and  comment 
will  be  announced  with  details  of  a 
planned  public  hearing.  Questions  and 
comments  regarding  this  ,NOI  should  be 
addressed  to  Commander.  U.S.  Army 
Dugway  Proving  Ground.  ,M"lN: 
STEDP-PA  (Ms.  Kathy  Whitaker), 
Dugway,  Utah,  84022-5000. 

April  27.  1989. 

Lewis  D  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 

(Environment.  Safety  and  OcxupationaJ 

Health).  OAS.A(laL). 

(FR  Doc.  89-10531  Filed  5-2-88;  ft45  am] 
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Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

.\'ame  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  22  and  23  May  1989. 

Time:  0800-1700  hours  each  day. 

Place:  Fori  Stewart,  Georgia. 

.Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Human  Dimensions  in 
Army  Safety  will  conduct  its  next 
meeting  at  which  time  the  panel  will 
hold  discussions  and  receive  briefings 


from  personnel  in  operational  units 
including  air  and  ground  experience  in 
combating  human  error  accidents.  The 
panel  will  hold  discussions  with 
commanders  from  corps  to  company 
leveL  then  observe  units  in  training  and 
daily  operations  and  take  further 
opportimity  to  talk  with  junior  leaders. 
This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  marmer 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  69S-3039/7046. 
Richard  E.  EntUch. 
Colonel.  GS,  Executive  Secretary. 
[FR  Doc  89-10564  Filed  S-2-89;  8:45  am] 
Bi...;>*G  c,::'>e  i-  ':i;:.at  m 


Science  Board,  Closecr  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  22-23  May  1989. 

Time:  0800-1700  hours  each  day. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Ballistic  Missile 
Defense  (Follow-On)  will  meet  for 
classified  briefings  and  discussions 
reviewing  matters  that  are  an  integral 
part  of  or  related  to  the  issue  of  the 
study  effort.  The  subgroup  is  tasked 
with  a  comprehensive  review  of  BMD 
requirements,  technology,  and  specific 
critical  issues  impacting  on  program 
development.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5.  U.S.C. 
specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  69S- 
3039/7046, 
Richard  E  Entlich, 
Colonel,  CS,  Executive  Secretary. 
[FR  Doc.  89-10565  FUed  5-2-89;  8:45  am] 
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Collection  Requests 
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18928 


Federal  Register  /   Voi,  54,  No    84  /  Wednesday,  May  3.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No,  84  /  U'pdnesda\    N!ay  3,  1989  /  Notices 


18927 


action:  Notice  of  Proposed  Infor 
Collection  Requests. 


:fl'ion 


summary:  The  Director,  Office  of 
Infonnation  Resources  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

OATIS:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  puh  =  :c 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  May  12.  1989. 
ADDRESSES:  Wntten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget,  726  lackson 
Place  NW,,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC  i 
20202. 

TOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  [202]  732-3915 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  .\rt  of 


T9riO  (44  i:  S,C.  Chapter  3.51~)  requires 
;hat  the  Director  of  ONfE  provide 
interested  Federal  .Agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests,  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  of  'hese  requests  to  OMB, 
For  each  propo'tr-d  information 
oqllection  request,  grouped  by  office 
this  notice  contains  the  following 
mfonnation:  (1 1  Type  of  review 
requested,  eg,,  new,  revision,  extension, 
existing,  or  reins'atement,  (2j  Title;  (3) 
Frequency  of  coiiection.  (4)  The  affected 
public:  (5)  Reporting  ami;  or 
Recordkeeping  burden  and  (61  .\bstract. 
Because  an  expedited  review 
requested,  the  information  col 
request  is  also  included  as  an 
attachment  to  this  notice. 

Dated'  Apnl  r   1-wg 
CaikM  U.  Rke. 

Director  for.  Office  of  Information,  Resources 
Management 


t'on 


Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  EXPEDITED. 

Title:  Application  for  Grants  under  the 
Secretary's  Fund  for  Innovation  in 
Education  (FIE)  (New  and 
Continuation). 

.Abstract:  This  form  will  be  used  by 
eligible  applicants  to  apply  for  grants 
under  the  Secretary's  Fund  for 
Innovation  in  Education  (The  FIE 
Program).  The  Department  uses  the 
information  to  make  grant  awards. 

Additional  Information:  The 
Secretary's  Fund  for  Innovation  in 
Education  is  requesting  expedited 
review  for  these  applications  in  order  to 
process  FY  1989  grant  awards.  The 
application  contains  the  following 
standard  forms:  Standard  Form  424 — 
Face  Sheet.  Budget  Information,  and 
Non-Construction  Assurances. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
Goverimfients;  Non-profit  institutions 

Reporting  Burden: 

Responses:  600 

Burden  Hours:  14,400 

Recordkeeping  Burden: 

Recordkeepers;  0 

Burden  Hours:  0 

BILLING  COOE  4000-«1-«i 
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PART  II 


AFFLICATIO-:  NAF.FATT\^ 


Before  dryparmg  the  Applicatic"  Ka;rat;ve,  a.'-,  applicant  should 
r eaoLJtAis-^ u  1 1  y  the  Applicaticn  Notice  describing  t:t-  ;„  riorities 
and  selection  criteria  used  to  evaluate  appi  icat :  c: ;:  . 


The  narrative  should  encompaps  each  function  or  aci.vity  for 
which  funds  are  being  requested  and  should  -- 


1.   Begin  with  a  one-page  Abstract;  mcl 
about  :'\(  J;)  \frjje  need  for  the  project; 


plan  of 

signif ifcc 

2.   Describ; 


St  a':  e-ents 
i)  t:r:e  proposed 


ion;  and  (iii)  the  prciect' 
intended  outcomes. 


3. 


■  opo sed  project  i  n  light  c  ,f  e a ::  n  of  the 
selectjfc.iii  cKiligria  in  the  order  in  which  the  criteria 

are  listed  in  this  application  package;  and 

Include  any  other  pertinent  mforraticn  t:,at  might  be 
useful  in  reviewing  the  appi  icat  icr, , 


Please  limit  the  application  narrative  to  no  re  re  than  15 
double-spaced,  typed  pages  (on  ont  side  only) -  The  tctal 
application  should  not  exceed    25/paqes,  mcl  ucin:^  appendices. 


In  addition,  an  applicant  appl/"ihi  Ucr  a  grant  ur;ce:  the 
Conputer-Based  Instruction  ProZran  rfcust  show  m  the  narrative 
evidence  that  they  have  carriTO  oTSr-Vlanning  activities  designed 
to  facilitate  the  use  of  Federal  financial  assistance  ^,^:3er  this 
prograrr,  for  the  expansion  of  cor^puter  resources  m  ele^^cntary  or 
secondary  schools.   Planning  activities  must  i::zl^z.e    tr.e 
following: 


1)  The  goals  for  computer-based  instruction  m  the 
applicant's  schools; 

2)  How  com.puter-based  instruction  will  p*  i^e  ^ 
the  curriculum;  , 

3)  Where  appropriate,  how  provisions  w;l"^e  mace  f.:,; 
school  use  of  computers  by  students,  parents,  tea: 
and  adult  learners;  and  J   v 

4)  Standards  for  the  evaluation  of  computer  ecjcatic; 
programs  the  applicant  plans  to  purchase,  or  deve: 


ed  with 


ter 
s, 


Public  reporting  burden  for  this  col 
estimated  to  average  24  hours  per  re 
for  reviewing  instructions,  searchin 
gathering  and  maintaining  the  data  n 
reviewing  the  collection  of  inform.at 
this  burden  estimate  or  any  other  as 
information,  including  suggestions  f 
the  U.S.  Department  of  Education,  In 
Compliance  Division,  Washington,  D.C 
Office  of  Information  and  Regulatory 
Management  and  Budget,  Paperwork  Red 
Washington,  D.C.  20503. 

[['R  Doc.  89-10544  Filed  5-2-89;  8:45  amj 
BILUNQ  COOE  400(M>1-C 


lect 
spon 
g  ex 
eede 

ion. 
pect 
or  r 

form 

.  20 

Aff 

ucti 


icn  o 
se ,  i 

istin 

d,  an 

Sen 

of  t 
educi 
ation 
202-4 
airs, 
on  Pr 


n  c  1  u  d  1  n 
g  data 
d  compl 
d  comime 
his  col 
ng  this 

Man ace 
651;  an 

Office 
eject  1 


;  J  u  ~  i<t  <»  , 


DUE  TO  PATTERNS  COVERING  PRINI.  1A(«f 
PASES  DID  NOT  REPRODUCE  k'ELL.   THIS 
REPRODUCTION  ;S  ^ADE  FROf'  THE  BEST 
COPY  AVAILABLE. 
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Dnjg-Fr««  Schools'  Educational 


..      l«.«i.M*l*«M 


au'.hor.zat;on  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docltet  No.  a'a8-13S-0O0  porsuant  to 


Trunkline  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Trunkline  states 
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Texas  77252.  filed  in  Docket  No.  CP89- 
1253-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 

S   1  f^7  7  nf  fho  f^nTnmiaQinn'o  Pofriilafinno 


Mobil  Natural  Gas,  Inc,  [Mcbil],  a 
marketer  of  natural  gas,  under 
Transwestem's  blanket  certificate 


:>  West  Main  Street.  Clarksburg,  West 

:-K:nia  26302,  filed  in  Docket  No.  CP8»- 

.:  -000  a  prior  notice  request  pursuant 


I 
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[CFDA  MJ07] 

Drug-Fr««  Schools'  Educational 
Personnel  Training  Program;  Invitation 
of  Application  for  New  Awards  for 
Fiscal  Year  (PO  1989 

agency:  Department  of  Education. 
action:  Notice  of  extension  of  closir.g 
date  for  transmittal  of  applications  for 
new  awards  for  FY  1989  under  the  Drag- 
Free  Schools'  Educational  Personnel 
Training  Program  as  authorized  under 
Pari  C  of  the  Drug-Free  Schools  and 
Communities  Act  of  1988,  as  amended. 

summary:  This  notice  extends  the 
closing  date  of  May  22, 1989  to  June  13. 
1989,  for  transmittal  of  applications  for 
new  awards  under  the  Drug-Free 
Schools'  Educational  Personnel  Training 
Program.  The  application  notice  for  this 
program,  published  in  the  Federal 
Register  or.  Apnl  14,  1989  (54  FR  150:-4!, 
provides  detailed  information 
concerning  this  program.  The  extension 
of  the  closing  date  is  needed  to  provide 
applicants  with  additional  time  to 
prepare  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  King,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SV/., 
Room  2135.  Washington.  DC,  20202. 
Telephone  (202)  732-3463. 

Program  Authority:  Section  5128  of 
the  Drug-Free  Schools  and  Communir;es 
Act  of  1986.  as  amended. 

Dated:  April  27,  19ra,  | 

Daniel  F.  Bonner, 

Acu.ng  Assistar.t  Secretary  for  Elementary 
and  Secondary  Education. 
[FR  Doc.  er>-10598  Filed  5-2-69:  8.45  arsj 

BiLUNQ  COCE  <OCO-0t-M 


DEPARTI.1ENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP89-125»-000,  et  aL) 

Transwestem  Pipeline  Co.  et  al.; 
Natural  Gas  Certificate  Filings; 

April  28.  1989. 

Take  notice  that  the  following  Tilings 
have  been  made  with  the  Commission: 

1.  Transwestem  Itpeline  Company 

[Docket  No.  CP89-1 259-000] 

Take  notice  that  on  Apn!  24,  1969. 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street.  P,0. 
Box  1188.  Houston.  Texas  77251-1188, 
filed  in  Docket  No.  CP89-1259-000  a 
request  pursuant  to  5  J  157.205  and 
284.223  of  the  Commissions  Regulations 
under  the  Natural  Gas  Act  for 


authori2ation  to  transport  natural  gas 

under  its  blanket  certificate  issued  in 
Docket  No.  CP8&-1 33-000  pursuant  to 

Section  7  of  the  Natural  Gas  Act  for  PSI, 
Inc.  (PSI),  a  marketer  of  natural  gas,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  proposes  to  transport 
natural  gas  for  PSI,  on  an  interruptible 
basis,  pursuant  to  a  transportation 
agreement  dated  January  10, 1969. 
Transwestem  e.xplair.s  that  service 
commenced  February  15.  1989.  under 
S  2a4,223j;a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2ei  1-000  Transwestem  further 
explains  that  the  peak  day  quantity 
would  be  120.000  MMBtu,  the  average 
daily  quantity  would  be  90,000  MMBtu. 
and  that  the  annual  quantity  would  be 
43,800,000  .VfMBtu.  Transwestem 
explains  that  it  would  transport  natural 
gj3  for  PSI  from  various  receipt  points 
located  in  New  Mexico.  Oklahoma  and 
Te:Ka3  to  various  delivery  pomts  located 
m  .\ew  .Mexico,  Oklahoma  and  Texas. 

Comment  date:  [one  12, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

2.  Trunkline  Gas  Company 

[Docket  No  CP89-1255-0O0I 

Take  notice  that  on  April  20. 1989, 
T.mnkhne  Gas  Company  (Trunkline), 
P  O  Box  1542.  Houston,  Texas  77251- 
164Z  filed  in  Docket  No.  CP89-1255-000 
a  .'equest  p'ursuant  to  §§157.205  and 
284.223  of  the  Com.missions  Regulations 
under  the  .Natural  Gas  Act  (18  CFR 
157.205  a.id  284.223)  for  authorization  to 
perform  a  firm  transportation  service  for 
Bethlehem  Steel  Corporation 
[Bethlehem),  a  shipper,  under 
Trunkhne's  blanket  certificate  issued  in 
Docket  No,  CPB6-586-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
whicii  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tnmkiine  states  that  pursuant  to  a 
transportation  agreement  dated  March 
1, 1989,  it  proposes  to  receive  up  to  5,000 
dt  equivalent  of  natural  gas  per  day 
from  Bethlehem  at  specified  receipt 
points  located  m  Illinois,  Texas,  and 
offshore  and  onshore  Louisiana  and 
redehver  the  gas  at  specified  points  in 
the  state  of  Indiana.  Trunkline  states 
that  the  peak  day  and  average  day 
volumes  would  be  5,000  dt  equivalent  of 
natural  gas  and  that  the  annual  volumes 
would  be  1. 825.000  dt  equivalent  of 
natural  gas.  It  is  stated  that  on  March  1. 
1989,  Trunkline  initiated  a  120-day 
tra."..sportation  serMce  for  Bethlehem 
under  §  284.223)  a  I  as  reported  in  Docket 
No.  ST89-2905-<X». 


Trunkline  further  states  that  no 
facOitics  need  be  constructed  to 
implement  the  service.  Tnmkline  states 
that  the  primary  term  of  the 
transportation  service  would  expire  one 
year  from  the  initial  date  of  service  and 
that  the  service  would  continue  in  effect 
until  terminated  by  either  party  upon  at 
least  six  months  prior  notice  to  the 
other.  Trunkline  proposes  to  charge 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedide  PT. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  Lhe  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  Na  CP8^1252-O00] 

Take  notice  that  on  April  20. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
1252-000  a  request  pursuant  to  Sections 
157.205  and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
[18  CFR  157.205)  and  the  Natural  Gas 
Policy  Act  (18  CFR  284.223)  for 
authorization  to  transport  gas  for  Health 
Petra  Resources,  Inc.  [Heath  Petra),  a 
marketer  of  natural  gas.  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  transport  on 
an  interruptible  basis  up  to  25.000 
dekalherm  (dkt)  of  natural  gas  per  day 
on  behalf  of  Heath  Petra  pursuant  to  a 
transportation  agreement  dated 
February  3, 1989,  as  amended  on  March 
23. 1989,  between  Tennessee  and  Heath 
Petra.  Tennessee  would  receive  gas  at 
various  existing  points  of  receipt  on  its 
system  in  Louisiana,  Texas  and  offshore 
Louisiana  and  redeliver  equivalent 
volumes,  less  fuel  and  lost  and 
unaccounted  for  volumes,  at  various 
existing  points  of  interconnection  in 
Louisiana,  Mississippi,  Tennessee  and 
Ohio. 

Tennessee  further  states  that  the 
estmated  average  daily  and  annual 
quantities  would  be  25.000  dkt  and 
9,125,000  dkt,  respectively.  Service  under 
Section  284.223[a)  commenced  on  March 
22. 1989,  as  reported  in  Docket  No  ST89- 
3026-000.  it  is  stated. 

Comment  date:  June  12. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  IHpeline  Company 

[Docket  No.  CP89-1253-000] 

Take  notice  that  on  April  20. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 


Texas  77252.  filed  in  Docket  No.  CP8&- 
1253-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
§  157.7  of  the  Commission's  Regulations 
for  permission  and  approval  to  partially 
abandon  its  firm  sales  service  to 
Columbia  Gas  Transmission 
Corporation  (Columbia),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Tennessee  requests 
authorization  to  reduce  sales  service  to 
Columbia  under  Tennessee's  Rate 
Schedule  CD-3  by  155,080  dekatherms 
per  day,  effective  February  1, 1989. 

Comment  date:  May  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Transwestem  Pipeline  Company 

(Docket  No.  CP89-1261-000] 

Take  notice  that  on  April  24, 1989, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street.  P.O. 
Box  1188.  Houston.  Texas  77251-1188, 
filed  in  Docket  No.  CP89-1261-000  a 
request  pursuant  to  Sections  157.205  and 
284.223(2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  for 


Mobil  Natural  Gas.  Inc.  (Mobil),  a 
marketer  of  natural  gas.  under 
Transwestem's  blanket  certificate 
issued  in  Docket  No.  CP88-1 33-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transwestem  proposes  to  transport. 
on  an  interruptible  basis,  for  Mobil  on  a 
peak  day  7.500  MMBtu,  on  an  average 
day  10,000  MMBtu.  and  on  an  annual 
basis  365,000  MMBtu  equivalent  of 
natural  gas. 

Transwestem  indicates  that  it  would 
receive  the  gas  at  existir.g  receipt  points 
in  Texas  and  Oklahoma  and  deliver  the 
gas  in  Texas.  The  receipt  and  delivery 
points  are  listed  in  Exhibit  A  and  B  of 
the  March  8. 1989  transportation 
agreement  which  provides  for  this 
service. 

Comment  date:  June  12, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  CNG  Transmission  Corporation 

[Docket  No.  CP89-1 222-000] 

Take  notice  that  on  Apnl  17.  1989, 
CNG  Transmission  Corporation  (CNG), 

Appendix 


445  West  Main  Street,  Claricsburg.  West 
Virginia  26302.  filed  in  Docket  No.  CP8»- 
1222-000  a  prior  notice  request  pursuant 
to  Sections  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  various  shippers  under  the  certificate 
issued  in  Docket  No.  CP86-31 1-000.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  insi>ection. 

CNG  proposes  to  transport  gas  for 
\  arious  shippers  on  an  interruptible 
basis  from  various  receipt  points  on  its 
system  to  various  Interconnections 
between  CNG  and  interstate  pipelines.   . 
CNG  hsts  for  each  shipper  the  receipt 
and  dehvery  points,  the  maximum  daily. 
average  daily,  and  annual  volumes,  as 
well  as  the  docket  number  related  to  the 
120-day  transportation  service  initiated 
by  CNG  pursuant  to  Section 
284.223(a)(1)  of  the  Regulations  (see 
attached  appendix).  CNG  alleges  that 
only  existing  facilities  are  necessary  to 
perform  the  proposed  transportation 
service. 

Comment  date:  June  IZ  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No 

Shipper  or  customer 

Corvnence  date 

Max  daity,  Avg 
daity.  Est  annual 

ReceipJpoW 

DolMary  point 

STB9-2961 

Catamoufrt  Natural  Gas  Co    

M».  2.1969 

Mar.  1,1989 

Mar.  4.  1969 

M».  7,  1989 

M».  7.  1969 

50.000 

34.421 

12.563.665 

30.000 

964 

351.860 

15.000 

964 

351,860 

X.OOO 

964 

351.860 

450 

450 

164.250 

C 
A 
A 
A 

B 

Tarwt 

RGE. 

Coming, 

HGI. 

PNG 

ST89-2962 

Kogas,  Inc .   

Kogas,  inc _ „      „. 

Kogas.  \nc „  .._ „ 

GuK  Ohto  Corp .„ „. 

ST89-2963..._     ._.. 
ST89-2964._. 

ST89-2959 „ 

Legend  of  Delivery  Points: 

Coming— Corrang  Natural  Gas  Corporatioo. 

HGi— Hope  Gas  Inc 

PNG — Peoples  Natural  Gas  Comparrv 

RGE — Bocnester  Gas  S  tiootnc  Corporation 

Term. — Tennessee  Gas  Pipeisne  Company 

Legend  of  Receipt  Pants- 

A— Vanous  interconr>ects  tjetween  Tennessee  Gas  Pipelne  Cornpaiy  arx)  CNG. 

B — Vanous  receipt  pomis  m  West  Virginia,  Pennsytvania.  arKi  New  ;ofX 

C— Va'.ou8  interc  imects  t)«tween  Texas  Eastern  Transmission  Corporation  ant)  CN. 


7.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP89-1 227-000] 

Take  notice  that  on  April  17,  1989, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP89- 
1227-000.  an  application  pursuant  to 


Section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  for  authorization  to  implement 
new  supply  and  throughput  ser\-ices  on 
its  system  and  for  permission  end 
approval  to  restructure  its  rates,  make 
certain  tariff  changes,  abandon  certain 
of  its  existing  sales  and  transportation 
rate  schedules,  and  to  modify  certain 


rate  schedules,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  establish  new 
supply  Rate  Schedules  SF  for  firm  sales 
services  available  under  a  four-tier 
structure  for  a  minimum  term  of  three 
years.  SFX  for  custom  firm  sales 
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services  and  SI  for  interruptible  sales 
service.  Also.  Northern  proposes 


proposes  certain  limitations  on  the 
amount  of  throughput  service  available 

inrlorTVl?    TV^  anA  TTt    MnHhpm 


(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  Rled  an  apphcation 

niir«iianf  tn  Rprtinr\  7fh1  nf  thp  Mahiral 
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the  proposed  facilities  would  cost 
$32,112,500.  which  is  expected  to  be 


with  the  Commission  and  open  to  public 

inspection. 


Comment  date:  June  12. 1989,  in 

nnrjirrtanrp  urith  f^fanHarrl  Parncrranh  n 
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service*  and  SI  for  intemjptible  sales 
service.  AJso.  Northern  proposes 
restjuctxired  throughput  Rate  Schcd  Jes 
TF  for  firm  throughput  services 
available  under  a  four-Uer  structure  for 
deliveries  m  Northern's  Market  Zone  for 
a  minimum  term  of  ten  years.  TFX  for 
custom  firm  throughput  services 
available  for  deliveries  in  both 
Northern's  Ntarket  Zone  and  Field  Zone. 
and  T\  for  interruptible  throughput 
services.  Doth  overrun  and  poakifig 
so; vices  would  be  available  under  these 
new  supply  and  throughput  rate 
schedules,  with  n  daily  balancing 
service  also  available  under  the 
throuj;hp'..t  nto  schedules,  it  is 
indicated. 

Upon  the  fffectiv?  date  of  the  r.fw 
r.itcs  and  rate  schedules.  .Northern 
proposes  to  abandon  sales  Rates 
Schedules  CD-I.  PL-1,  CDD-1.  GS-1. 
SS-1.  WPS-1,  PS-1.  An?us.  AOS-1.  OS- 
1,  ACDS-1,  PO-1.  ERS-1.  and  E-1;  and 
t.-ansporation  Rate  Schedues  FT-1  and 
IT-l,  In  addition.  Northern  proposes  to 
modify  other  rate  schedules  to  conform 
to  the  overall  structure  of  the  new 
services  proposed  as  follows:  Rate 
Schedules  ISS-1  and  ISS-2  would  be 
modified  and  replaced  by  Rate  Schedule 
SI  and  Rate  Schedules  FDD-1  and  lDD-1 
would  be  modified  and  replaced  by  Rate 
Schedules  FDD  and  IDD. 

.Northern  states  that  the  tiers 
available  under  the  new  supply  and 
throughput  services  are  SF12  or  TF12  for 
services  on  an  annual  basis  for  12 
months  from  September  1  through 
Aujjijst  31,  SF9  or  TF'9  for  services  on  a 
nine  month  basis  available  dunng  the 
months  of  September  through  May,  SF5 
or  TF'5  for  services  on  a  five  month  basis 
available  dunng  the  months  of 
November  through  March,  and  SF3  or 
TT-"3  for  serv'.ccs  on  a  three  month  bas:* 
available  dunng  the  months  of 
December  through  February. 

For  the  new  SF  supply  serMc^s.  in 
addition  to  a  demand  rate  and  PGA 
surcharge.  Northern  proposes  a  three- 
part  commodity  charge  composed  of  a 
reservation  charge  fR  rate),  a 
nomination  charge  fN  rate)  and  a 
commodity  charge  (C  rate),  Northern 
also  states  that  rates  for  SFX  services 
include  a  50%  surcharge  (50%  of  the  SF  R 
rate)  and  that  additional  charges  would 
also  be  appl. cable  to  certain  deliveries, 

For  the  new  TF  throughput  services, 
rates  would  include  a  reservation  charge 
and  a  commodity  charge,  both  of  which 
would  be  differentiated  by  tier,  witn  the 
rates  for  T712  service  having  the  lowest 
rates,  it  is  indicated.  Northern  states 
that  this  rate  st-iicture  is  desigr.eJ  to 
encourage  and  expand  off-peak 
utilization  of  the  system  and  to  ration 
peak  usage,  in  addition.  Northern 


proposes  certain  limitations  on  the 
amount  of  throughput  service  available 
under  TF12.  TF5  and  TF3,  Northern 

indicates  that  it  would  propose  to 
realign,  In  Natural  Gas  Ant  Section  4 
prciceedmgs,  the  levels  or  tiers  of  service 
f  ;r  each  customer  according  to  such 
l,.Ti:tat:ons. 

Northern  states  that  for  the  new  TFX 
throut;hput  services,  for  deliveries  in 
Northom's  Market  Zone,  rates  would  be 
designed  sim'iar  to  the  TF  rates  with  a 
Burcha.Tjo  of  1()%  of  the  total  TF  rate 
added  to  the  TTX  customer's  demand 
charge.  Northern  also  states  that  for 
deliveries  in  the  Field  Zone,  rates  would 
be  m,ileage  based  similar  to  the  existing 
rates  for  FT-1  service,  except  for 
delivery  of  system  supply  gas,  for  which 
a  flat  rate  would  apply. 

Northern  req:ie8t8  waiver  cf  the 
Commission's  PGA  Reg'.ilations  to  the 
extent  nei,essar>'  to  implement  its 
proposal  to  post  certain  prices  (declared 
prices)  upon  which  its  customers  would 
nominate  and  Northern  would  bill,  for 
the  level  of  service  they  desire.  Northern 
Indicates  that  nominations  for  supply 
services  would  be  made  on  the  basis  of 
such  declared  prices  for  pnces  set  on 
annual,  seasonal,  wanter  and  monthly 
periods. 

In  addition.  Northern  proposes  to 
credit  all  sales  revenues  to  Account  191 
and  to  charge  such  account  for  take-or- 
pay,  buyout,  and  buydown  costs, 
contract  reformation  or  renegotiation 
costs,  gas  inventory  or  reservation  costs, 
and  any  other  premium  paid  for 
seasonal  ser.'ice,  for  which  a  waiver  of 
the  PG.-\  Regulations  i3  also  requested. 

Additionally,  Northern  requests 
abandonment  authorization  to  abandon 
sales  service  obligations  to  the  extent 
customers  elect  to  convert  firm  sales 
services  to  firm  throughput  services  and 
to  abandon  throughput  service 
obligations  to  the  extent  that  customers 
so  elect  under  the  new  fifteen-year  term 
service  agreement  which  provide  fcr 
certain  percentage  reductions  beginning 
in  the  sixth  year  of  agreement.  Further. 
Northern  requests  approval  for  an 
implementation  period  of  six  months  for 
placing  the  restructured  ser\ices  info 
effect.  .Northern  states  that  initial  rates 
for  all  new  services  proposed  herein 
would  be  determined  pursuant  to  a  rate 
proceedi.ng  as  proposed  in  Docket  No. 
RP8^i^- 2.5  9-000. 

C.'/7'/7;e/i'  dele-  May  17. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  Tennessee  Gas  Pipeline  Company 

[Docket  So.  CT>89- 1239-0001 

Take  notice  that  on  Apnl  19, 1989, 
Tennessee  Gas  Pipeline  Company 


(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  an  apphcation 
pursuant  to  Section  7fb)  of  the  Natural 
Gas  Act  and  Section  157.7  of  the 
Commission's  Regulations  for 
permassion  and  approval  to  partially 
abandon  its  firms  sales  service  to  North 
Penn  Gas  Company  (North  Perm),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Tennessee  requests 
authorization  to  reduce  sales  service  to 
North  Penn  under  Tennessee's  Rate 
Schedule  CD-4  by  5,571  dekatherms  per 
day  (dtd),  resulting  in  a  new  sales 
entitlement  of  31,568  dtd  and  11.522.320 
dt  annually,  effective  February  1, 1989. 

Comment  date:  May  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

g.  Delta  Pipeline  Company 

i Docket  No.  CP8»-1223-000l 

Take  notice  that  on  April  17, 1989. 
De'ta  Pipeline  Company,  (Delta)  2411  E. 
Skelly  Drive,  Tulsa,  Oklahoma,  74103, 
filed  in  Docket  No.  CP89-1223-000  an 
application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  and 
Subparts  E,  F,  and  G  of  Part  157  of  the 
Com.miFsion's  Regulations  fcr  (1)  an 
optional  certificate  of  public 
convenience  and  necessity  authorizing: 
(a)  the  construction  and  operation  of 
facilities,  (b)  the  transportation  of 
natural  gas  in  interstate  commerce,  and 
(c)  conditional  pregranted  abandonment 
authority;  (2)  a  blanket  ceitificate 
authorizing  the  construction  and 
operation  of  facilities;  and  (3)  a  blanket 
transportation  certificate  authorizing  the 
transportation  of  natural  gas  on  a  self- 
implementing  basis  in  accordance  with 
Part  284  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Delta  proposes  to 
construct  and  operate  approximately 
190  miles  of  24- inch  diameter  pipeline 
extending  in  a  general  northeasterly 
direction  from  a  point  in  the  vicinity  of 
Wilburton.  Latimer  County,  Oklahoma 
to  a  point  near  Ft.  Smith,  Arkansas  an 
then  in  a  generally  southeasterly 
direction  to  a  point  of  interconnection 
with  the  existing  pipeline  system  of 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  in  Hot 
Springs  County,  Arkansas.  Delta  also 
proposes  an  interconnection  with  the 
existing  pipeline  system  of  Natural  Gas 
Pipe  Line  Company  of  America  in  the 
same  general  area  as  the  proposed 
interconnection  with  the  pipeline  sysl'  n 
of  Texas  Eastern.  Delta  estimates  that 
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the  proposed  facilities  would  cost 
Sa2.112.500,  which  is  expected  to  he 
fnanced  through  25%  equity  and  7rj'^ 
debt  security.  It  is  indicated  that  the 
proposed  pipeline  would  roughly 
parallel  existing  pipeline  facilities  of 
Arka  Energy  Resources,  a  division  of 
Arkla,  Inc. 

Delta  states  that  the  initial  design  day 
capacity  of  the  proposed  facilities  is 
200,000  Mcf  per  day  and  that  the  initial 
design  day  capacity  thereafter  co^ld  be 
readily  and  economically  increased  as 
required.  Delta  explains  that  its 
proposed  pipeline  would  link 
northeastern  and  midwest  markets  to 
gas  supplies  in  eastern  Oklahoma  and 
western  Arkansas,  particularly  reserves 
in  the  Arkoma  Basin  in  eastern 
Oklahoma. 

Delta  further  states  that  it  would 
provide  firm  and  interruptible 
transportation  service  on  an  open 
access,  nondiscriminatory  basis  upon 
completion  of  the  proposed  facilities. 
Such  service  would  be  provided  in 
accordance  with  the  terms  of  Delta's 
FTIRC  Gas  Tariff  and  applicable  firm  or 
interruptible  gas  transportation 
contracts.  Delta  notes  \ha\.  pro  forma 
copies  of  the  tariff  and  contracts  are 
contained  in  the  application.  Delta 
asserts  that  its  proposed  transportabor 
rates  ere  in  conformance  with  the 
requirements  of  $  137.103(d)  of  the 
Commission's  Regulations. 

Delta  states  that  the  rate  for  firm 
service  would  consist  of  a  ^e8erv.^tlon 
foe  (maximum  rate — $5.72292  per 
MMBfu)  and  a  commodity  charge 
(.maximum  rate — $0.07492  per  MMfltu) 
and  service  would  be  provided  under 
Rate  Schedule  FTS.  Delta  proposes  to 
charge  a  maximum  commodity  charge  t  f 
$1.26307  per  KfMBhi  for  interruptible 
s'jrvice  under  Rate  Schedule  ITS. 

Comment  date:  May  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Transwe&tem  Pipeline  Company 

[Docket  No.  CP89-1262-000] 

Take  notice  that  on  April  24,  1989, 
Transwestern  Pipeline  Compr;ny 
( Transweste.Ti),  1400  Smith  Street,  P  O. 
r  jx  1188,  Houston.  Texas  77251-1183, 
f  led  in  Docket  No.  CP89-1 262-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Exxon 
Corporation  [Exxon),  a  producer,  under 
the  blanket  certificate  issued  to  Docket 
No.  CP8»-133-000,  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
s  3t  forth  in  the  request  that  is  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Transwestern  states  that  pursuant  to 
a  transportation  agreement  dated 
Febniarv'  23,  19S9.  under  lU  Rate 
SL-heduie  ITS-1.  it  proposes  to  transport 
up  to  30.0(Xi  MMBtu  per  day  equivalent 
of  natural  gas  for  Exxon.  Transwestern 
states  that  it  would  transport  the  gas 
from  various  receipt  points  m  Texas  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  deUvery  points  in 
Texas.  New  Mexico,  Oklahcma,  and 
Arizona,  as  shown  in  Exhibit  "B"  of  the 
agreement. 

Transwestern  advises  that  service 
under  Section  284.223(a)  commenced 
February  23,  1989.  as  reported  in  Docket 
No,  ST89-3C34  (filed  April  11,  1989). 
'I'ranswestem  further  advises  that  it 
would  transport  22,500  MMBtu  on  an 
average  day  and  10.950,000  MMBtu 
annually. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  G 
Et  the  end  of  this  notice 

11  Transwestern  Pipeline  Cximpany 
[Docket  No  CP89-126(WXXii 

Take  notice  that  on  Aprd  24, 1989, 
Transwestern  Pipehne  Company 
iTranswestem],  1400  Smith  Street.  P.O. 
Box  1138.  Houston,  Texas  7"251-ll8a, 
filed  in  Docket  No.  CPa9-12t)O-O00  a 
request  pursuant  to  Section  157.203  of 
the  Com.T.is.sion's  Regulations  under  the 
.N'a'ural  Gas  Act  (18  CFR  15",2U5)  for 
tithorization  to  provide  an  interruptible 
transportation  service  for  Enron  Gas 
N'arketing,  Inc.  (Enron),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  .No.  CP8*-1 33-0>X>.  pursuant  to 
Section  7  of  the  .Natural  Gas  Act,  all  as 
more  fully  set  forth  in  Lhe  request  that  is 
en  file  with  the  Commission  and  open  to 
f  ubiic  inspection, 

Transwestern  states  that  pursuant  to 
a  transportaticn  agreement  dated  March 
13.  1989,  under  its  Rate  Schedule  HS-l, 
it  propo.'.es  to  transport  up  to  20.01X1 
.^■IMBtu  per  day  equivalent  of  natural 
fds  for  Enron.  Transwestern  states  that 
it  would  transport  the  gas  from  receipt 
points  as  shov^m  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  a  delivery  point  shown 
in  Exhibit  "B"  of  the  agreement, 

Transwestern  advises  that  service 
under  §  284.223(a)  commenced  March 
13, 1989,  as  reported  in  Docket  No  ST89- 
2)50-000  (filed  April  5,  1989). 
Transwestern  further  advises  that  it 
would  transport  15,000  MMBtu  on  an 
average  day  and  7,300.000  MMBtu 
annually. 


Comment  date:  June  12, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
niing  should  on  or  befix«  the  oomment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirenients  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385-211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  CommUsion  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiiral  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  bearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  bearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  p>erson  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  FYocedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
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be  treated  as  an  application  for 

authorization  pursuant  to  Section  '  of 

the  Natural  Cras  Act. 

Lois  0.  Caahell.  | 

Secretary 

[FR  Doc.  89-10528-Filed  5-;-89:  a  45  uraj 

MUJNQ  coof  *7^^-o^-^t 

[Docket  No.  T0«»-ft-5 1-000] 

Qrvat  L«kM  Qa*  Transmission  Co.; 
Changes  In  FERC  Gas  Tariff 
Purchasad  Gas  Adjustment  Clause 
Provisions 

.■\pnl  28,  1988 

Take  notice  that  Great  l^kes 
Transmission  Company  ("Grea!  Lakes") 
on  April  21,  1989  tendered  for  filing  First 
Revised  Third  Substitute  Nineteenth 
Revised  Sheet  .Nos.  57(i)  and  57(ii),  First 
Revised  Second  Substitute  Seventh 
Revised  Sheet  No.  57(v)  and  Substitute 
Twentieth  Revised  Sheet  Nos.  57(i)  and 
57(ii)  to  Great  Lakes  Gas  Transmission 
Company's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 

Great  lakes  states  that  its  First 
Revised  Third  Substitute  Nineteenth 
Revised  Sheet  Nos.  57{i)  and  57(ii)  and 
First  revised  Second  Substitute  Seventh 
Revised  Sheet  No.  57(v)  reflect  revised 
current  PGA  rates  for  the  month  of 
April,  1989.  The  tanff  sheets  were  filed 
as  an  Out  of  Cycle  PG.\  to  reflect  the 
latest  estimated  gas  cost  as  provided  to 
Great  Lakes  by  its  sole  supplier  of 
natural  gas,  TransCanada  PipeLines 
Umited  ('TransCanada  ).  These  pncins 
arrangements  were  the  result  of  contract 
renegotiation  between  each  of  Great 
Lakes'  resale  customers  and  the 
supplier 

Great  Lakes  states  that  Substitute 
Twentieth  Revised  Sheet  Nos.  5T(i)  and 
."'(;i)  were  filed  to  reflect  Rate  Schedule 
T-24  for  firm  transportation  service  for 
Consumers  Power  Company  and  Poco 
Petroleums  Ltd.  Such  service  was 
authorized  by  Commission  order  issued 
March  22,  1989  in  Docket  No.  CP88-539- 
000.  Initial  tanff  sheets  to  implement  the 
subject  rate  schedule  wtire  filed  by 
Great  Lakes  on  .March  31.  1989  to  be 
effective  .\pnl  10,  1989. 

Great  Lakes  requests  waiver  of  the 
notice  requirements  of  the  provisions  of 
Section  154,309  of  the  Commission's 
Regulations  and  any  other  necessary 
waivers  so  as  to  perrriit  the  above  tanff 
sheets  to  become  effective  as  requested 
m  order  to  imiplem-ent  th.e  gas  pricing 
agreements  between  Great  Lakes'  resale 
customers  and  TransCanada  on  a  timely 
basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  nr  protest  with  thy  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  3.  1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uia  D.  Cash(>ll. 
Secretary 
[FR  Doc.  8&-105ie  Filed  5-2-89;  8:45  am) 

BILLIMO  COOe  S717-01-II 


[Docket  No.  RP89-S1-0011 

Tarpon  Transmission  Co.;  Compliance 
Filing 

April  28,  1989. 

Take  notice  that  on  April  21.  1989. 
Tarpon  Transmission  Company 
("Tarpon"),  an  interstate  natural  gas 
pipeline  operating  on  the  Outer 
Continental  Shelf  (DCS),  tendered  for 
filing  with  the  Comm.ission  as  part  of  its 
F'ERC  Gas  'Fanff,  Original  Volume  No.  1, 
the  following  tariff  sheets: 

Substitute  First  Revised  Sheet  No  45 
Substitute  First  Revised  Sheet  No.  45A 
Substitute  First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  57 

Fi.'st  Re\ised  Sheet  .\o.  Sri 

Tarpon  states  that  these  tariff  sheets 
have  been  filed  in  compliance  with  the 
letter  order  issued  by  the  Com.missnn  in 
the  above-captioned  docket  on  March 
31, 1980,  in  response  to  Tarpon's  Order 
No.  509  tariff  filing.  Tarpon  has 
requested  that  the  Commission  waive  all 
applicable  regulations  to  permit  these 
tariff  sheets  to  become  effective  as  of 
April  1. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regula'ory  Commission, 
825  North  Capitol  Street  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
Such  motions  or  protests  .should  be  filed 
on  or  before  May  3, 1989  Such  motions 
or  protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  0.  CasheU, 

Secretary. 

(FR  Doc.  8&-10517  Filed  5-2-89i  8:45  am] 

BIU.ING  CODE  S7t7-01-M 

[Docket  No.  RP8»- 150-000] 

Texas  Eastam  Transmission  Corp.; 
Changes  In  FERC  Gas  Tariff 

April  26,  1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  21, 1989,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Sixth  Revised  Sheet  No.  72 
Sixth  Revised  Sheet  No.  73 
Sixth  Revised  Sheet  No.  74 
Sixth  Revised  Sheet  No.  75 
Sixth  Revised  Sheet  No.  76-99 
Original  Sheet  No.  483E 
Original  Sheet  No.  483F 

Texas  Eastern  slates  that  the  purpose 
of  this  filing  is  to  estabhsh  the 
procedures  pursuant  to  which  Texas 
Eastern  will  recover  the  take-or-pay 
charges  to  be  billed  by  Texas  Gas 
Transmission  Corporadon  (Texas  Gas] 
and  paid  by  Texas  Eastern  as  proposed 
by  Texas  Gas  in  a  filing  made  on  March 
31,  1989,  in  Docket  No.  RP89-119. 

Texas  Eastern  states  that  it  filed  tariff 
sheets  on  March  31, 1989,  in  Docket  No. 
RP89-n9  to  establish  procedures  to 
recover  take-or-pay  settlement 
payments.  Texas  Gas  proposes  to 
recover  twenty-five  percent  ('?5'7) 
through  a  direct  billed  fixed  monthly 
charge  to  be  billed  to  current  firm  siles 
customers,  fifty  percent  (50^)  through  a 
commodity  surcharge,  and  to  8!-.3orb  the 
remaining  twenty-five  percent.  The 
related  amounts  are  $38,098,019  to  be 
recovered  in  fixed  monthly  charges, 
$72,196,037  to  be  recovered  in  a 
commodity  surcharge,  and  $36,098,019 
absorbed  by  Texas  Gas.  The  amounts 
are  to  be  amortized  over  36  months  with 
a  proposed  effective  date  by  Texas  Gas 
of  May  1, 1989,  The  costs  to  be  billed  to 
Texas  Eastern  by  Texas  Gas,  including 
a  predetermined  carrying  charge,  are  a 
monthly  fixed  charge  of  $45,741  as  well 
as  the  commodity  surcharge  adjustment 
of  S0.0486/dth.  Texas  Eastern  will 
likewise  bill  its  customers  equal 
monthly  amounts  totalling  $45,741  over  a 
36  month  period  beginning  May  1, 1989. 
Determination  of  the  allocation  factor 
and  monthly  amounts  each  customer 
will  be  required  to  pay  are  set  forth 
under  Attachment  A  of  the  filing. 


Texas  Eastern  states  that  the  tariff 
sheets  .Nos.  483E  and  483F  are  filed  to 
establish  the  procedures  for  recovering 
Texas  Gas's  take-or-pay  charges  to  be 
billed  by  Texas  Gas  and  paid  by  Texas 
Eastern.  Sheet  Nos.  72,  73.  74,  and  75  set 
forth  the  monthly  principal  amount  plus 
the  allocation  factor  for  carrying  costs 
that  each  Texas  Eastern  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas's  fixed  monthly  charges 
pursuani  to  Texas  Gas's  March  31. 1S8-3 
filing. 

Texas  F^sterr.  states  th.^t  in  tracking 
Texas  Gas'  methodology,  it  has  given 
recognition  to  purchases  by  Texas 
Eastern's  Rate  Schedule  SGS  customers 
under  Rate  Schedule  I  in  the 
determination  of  the  base  and 
deficiency  periods,  to  the  extent  these 
customers  did  not  request  Rate  Schedule 
I  gas  in  lieu  of  Rate  Schedule  SGS  gas, 
hut  were  given  the  benefit  of  the  lower  I 
rate.  This  melhodolog^v  is  consistent 
with  the  methodology  used  and 
approved  by  the  Commission  in  Texas 
Eastern's  previous  filings. 

Texas  Eastern  states  that  if  at  any 
time  Texas  Gas  is  permitted  by 
Commission  order  to  ch.inge  its  take-or- 
pay  procedures  and/or  the  amounts  to 
be  recovered  pursuant  thereto,  Texas 
Eastern  will  likewise  change  its  take  or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  addition, 
lexas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  from  Texas  Gas  in  Docket  No. 
RP89-119  in  the  manner  in  which  such 
refunds  were  collected. 

Texas  Eastern  states  the  proposed 
effective  date  of  the  above  tariff  sheets 
is  May  1,  1989,  coinciding  with  the 
effective  date  proposed  by  Texas  Gas  in 
its  March  31, 1939  filing. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  .NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commiission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  3,  1989.  Protests  will  be 
considered  by  the  Comm.ission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wisliing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubbc 

inspection, 

Lois  D.  Cashcll, 

Secretary. 

[V?.  Doc.  89-10518  Filed  5-2-90;  8:45  amj 

BILUNQ  CODE  ITIT-et-y 

[  Docket  Ka.  T0«9-2-  1 7-OC  < ) 

Texas  Eaetem  Trarimission  Corp.; 
Changes  in  FERC  Gas  Tariff 

April  26,  1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  21, 1989  tendered  for 

filing  as  part  rf  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  .No.  1,  six  copies 
of  the  following  tariff  sheets: 

Substitij'e  Thir'eer.th  Rp-.nspd  Sheet  No.  50 
Substitute  Tenth  Re\Tscd  Sheet  No.  50A 
Suhstiiiile  Tenth  Ranged  Sheet  No.  SOB 
Substitute  Tenth  Revised  Sheet  No.  50C 
Substitute  Tenth  Revised  Sheet  No,  SOD 

Texas  Eastern  states  that  this  filing  is 
a  revision  of  Texas  Eastern's  regular 
quarteriy  PG.\  filing  of  March  31,  1989. 
which  March  31  Filing  is  proposed  to  be 
effective  May  1, 198S  m  Docket  No. 
TQ89-2-1 7-000.  Texas  Eastern  states 
that  the  purpose  of  this  fiung  is  to  reflect 
revisions  in  the  rates  to  be  charged 
Texas  Eastern  by  its  pipeline  supplier, 
Texas  Gas  Transmission  Corporation 
(Texas  GasJ  a?  of  May  1,  1989. 

Texas  Eastfm  states  that  the 
revisions  to  Texas  Eastern's  M«rch  31 
Filing  are  required  as  a  result  of  twj 
filings  m.ade  by  Texas  Gas  on  March  31. 
1989,  In  particular.  Texas  Gas  filed  its 
regular  quarteriy  PG,^  filing  on  Ma.-ch 
31.  19»J9  reflecting  rates  to  be  effective 
May  1.  1989  which  are  different  from 
those  used  by  Texas  Eastern  in  its  own 
qiKTtE:'.  PGA  filing  of  March  31, 1989. 
Timing  constraints  required  Texas 
Eastern  to  complete  preparation  of  its 
PGA  filing  before  the  time  that  Texas 
Gas  was  able  to  co.mplete  the  PGA  filing 
by  Texas  Gas.  As  a  result  Texas 
Eastern  utilized  an  estimate  provided  by 
Texas  Gas  of  the  rates  to  be  charged  by 
Texas  Gas  effective  as  of  May  1, 1989. 
Texas  Eastern  proposes  by  this  filing  to 
revise  its  quarterly  PGA  calculation  to 
reflect  the  Texas  Gas  rates  which  have 
actually  been  filed  by  Texas  Gas  to  be 
effect ve  on  May  1, 1989  in  Texas  Gas's 
own  quarterly  PGA  filing. 

Texas  Eastern  states  that  Texas  Gas 
also  filed  on  March  31, 1989  a  proposal 
providing  for  the  recovery  of  certain 
take-or-pay  costs  under  the  Commission 


Order  No.  500.  Such  costs  are  to  be 
recovered  by  a  combination  of  a  fixed 
demand  surcharge  and  a  volumetric 
surchaigo  applied  to  Texas  Gas  sales 
and  transportation  volumes.  Texas 
Eastern  did  not  have  knowledge  of  this 
Order  No.  500  filing  in  time  to  include 
the  impact  of  the  volumetric  surcharge 
in  its  quarterly  PGA  filing  of  March  31, 
1989.  ITierefore,  Texas  Eastern  proposes 
in  this  filing  to  revise  its  quarterly  PGA 
calculation  to  include  this  additional 
increase  in  Texas  Gas's  commodity 
rates  proposed  to  be  effective  on  May  1. 
1989. 

Texas  Eastern  states  that  the  changes 
proposed  in  this  filing  consist  of  current 
adjustments  as  follows  for  the 
components  of  Texas  Eastern's  sales 
rates: 


Current  adjvatmont 

ndltuinrt—i 

$(0.1802)/<Jth. 
$.052/ dm. 

Onmanrt — 9       , 

K  0260)/dth 

Texas  Eastern  states  that  these 
current  adjustments  differ  from  those 
originally  filed  in  Texas  Eastern's 
quarterly  PGA  filing  of  March  31, 1989 
by  an  increase  of  $.0117/dth  in 
conuDodity,  with  no  change  in 
Demand — 1  or  Demand — 2. 

TTie  proposed  effective  date  of  the 
above  tariff  sheets  is  May  1. 1969. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NT.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  3. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-10519  Filed  S-2-89;  8:45  am] 
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shutdowns,  malfunctions,  date  and  (FRL  3566-7] 

results  of  performance  test.  Source  must 
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to  the  Boai-d  will  be  discussed  and 
prioritized  for  the  coming  year  In 


(OPP-100C62;  FRL-3562- 


d/ra/^iiadi    D^eas'sr^K    f^  r 


determined  that  contract  No  68-C8- 
0004,  involves  work  that  is  being 
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ENV1R0NME^^^AL  PROTECTION 
AGENCY 

(FRL-356S-7] 

Agency  Information  CoiJection 
Activities  Under  0MB  Review 

AGENCY:  Environ.Tier.'.Hl  Protection 

Agency  (EPA), 

ACTKHC  Notice.        ^ 

summary:  !n  compliance  with  the 
Paperwork  Rpduction  Act  (44  U  S,C. 
3501  et  seq.].  these  notices  announce 
ih.at  the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  [OMB)  for  re\ipw  and 
comment.  The  ICRs  de-icnbe  the  nature 
cf  the  information  collection  and  their 
expected  costs  and  b'jrdens;  where 
appropriate,  they  include  the  actual  data 
collection  mstiument. 
FOB  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202  362-2740). 
DATE:  Public  comments  for  these 
collections  of  information  must  be 
submitted  on  or  before  Ju.^e  2,  193<1 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Graphic  .\:ts  Industry 
fSubpart  QQ) — Information 
Requirements.  (EPA  ICR  =0f.57.03;  0MB 
«2060-0105).  This  is  a  reinstatement  of  a 
previously  approved  collection. 

Abstract:  Source  must  notify  EPA  of 
construction,  modification,  startup. 
shutdowns,  malfunctions,  date  and 
results  of  performance  tests.  The  m.tial 
performance  averaging  period  will  be  30 
consecutive  days,  including  startups  and 
shutdowns.  The  amounts  of  solvent  and 
water  used,  solvent  recovered,  and  the 
estimated  emission  percentage  must  be 
recorded  monthly.  The  Administrator 
may  request  additional  performance 
tests.  No  excess  emission  reports  are 
required.  Information  is  used  to 
implement  and  enforce  the  standard. 

Burden  Statement:  The  estimated 
P'jbliC  reporting  burden  for  this 
collection  of  information  :s  81  hours  per 
response. 

Respondents:  Graphic  Arts  Industrv' 

Estimated  .\o.  o^  Respondents:  120. 

Estimated  Total  Annual  Burden  on 
R.-'spcndents:  8,715  hours. 

Frequency  of  Collection:  Initial 
notifications  and  perfonnance  test  only. 

T:tle:  NSPS  for  Asphalt  Processing 
a.'id  Asphalt  Roofing  ^^^nufacturers 
(Subpart  UU) — Information 
Requirements.  [EPA  ICR  s^0661  03;  0MB 
=■2060-0002).  This  is  a  reinstatement  of  a 
previously  approved  collection. 

Abstract:  Source  must  notify  EPA  of 
construction,  modifications,  startups, 


shutdowns,  malfunctions,  date  and 
results  of  performance  test,  Source  must 
continually  monitor  and  record 
tcinperature  in  specified  pollution 
control  devices.  EPA  will  determine 
parameters  to  be  recorded  in  other 
control  devices  described  by  the  source. 
No  excess  emission  reports  are  required. 
Information  is  used  to  implement  and 
enforce  the  standard. 

Burden  Statement:  The  estimated 
public  burden  for  this  collection  of 
information  is  102  hours  per  response. 

Respondents:  Asphalt  Processing  and 
Asphalt  Roofing  Manufacturers 

Estimated  No.  of  Respondents:  34. 

Estimated  Total  Burden  on 
Respondents:  2,329  hours. 

Frequency  of  Collection:  Initial 
notification  and  performance  test  only. 

Title:  Sale  and  Use  of  Aftermarket 
Catalytic  Converters.  (EPA  ICR 
-1292.02:  OMD  #2060-0315).  This  is  a 
renewal  of  a  previously  approved 
collection. 

Abstract  Catalyst  testing  and 
manufacturing  information  is  submitted 
once  for  each  model  line,  while  sales  or 
production  figures  are  reported  semi- 
annually. The  information  is  used  to 
monitor  catalyst  production,  sale,  and 
installations  in  inspection  and  non- 
inspection  areas,  and  to  evaluate  the 
effectiveness  of  catalyst  replacement 
programs. 

Burden  Statement  The  estimated 
public  burden  for  this  collection  of 
information  is  152  hours  per  response. 

Respondents:  Aftermarket  Catalyst 
Manufacturers  and  Reconditioners. 

Estimated  No.  of  Respondents:  18. 

Estimated  Total  Burden  on 
Respondents:  5.824. 

Frequency  of  Collection:  Semi- 
annually and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  Street  SW., 
Washington.  DC  20460. 
and 

Nicolas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place 
NW..  Washington,  DC  20530. 

Date:  April  26, 1989. 
David  Schwarz, 

Acting  Director,  Information  and  Regulatory 

Systems  Division. 

(FR  Doc.  83-10577  Filed  5-2-89;  8:45  am] 

BILUMO  CODE  6Sa»40-« 


I FRL  3566-7] 

Environmental  Effects,  Transport  and 
Fate  Committee;  Open  Meeting 

Under  the  Federal  Advisory 
Com.mittee  .^ct.  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Environmental  Effects.  Transport 
and  Fate  Committee  of  the  Science 
Advisory  Board  (SAB)  will  be  held  on 
May  15  and  16, 1989.  The  meeting  will 
begin  at  9:00  a.m.  and  will  be  held  in  the 
Stouffer  Concourse  Hotel,  9801  Natural 
Bridge  Road,  St.  Louis.  MO  63134.  The 
meeting  will  adjourn  no  later  than  12:00 
p.m.  on  May  16. 

Several  objectives  will  be 
accomplished  at  this  meeting.  First,  the 
Environmental  Effects,  Transport  and 
Fate  Committee  (EET&FC)  will  be 
brought  up  to  date  on  the  activities  of 
the  various  Subcommittees  it  oversees, 
including  the  Long-Range  Ecological 
Research  Needs  Subcommittee,  and  the 
Sediment  Critiera  Subcommittee.  The 
activities  of  other  SAB  committees  with 
related  m.issions.  such  as  the  Research 
Strategies  Committee,  and  the  Global 
Climrite  Change  Subcommittees,  will 
also  be  8um.marized. 

The  Committee  will  be  informed  of 
several  .Agency  activities  related  to 
environmental  and/or  ecological  risk 
assessment.  Results  of  prior  peer-review 
of  selected  risk  assessment  case  studies 
prepared  by  the  Agency  will  be 
provided  by  Dr.  Allan  Hirscah.  Next. 
Dexter  Hinckley  of  EPA's  Office  of 
Policy,  Planning  and  Evaluation  will 
provide  a  summary  of  current  efforts  to 
develop  ecological  risk  assessment 
guidelines.  Following  these  briefings,  the 
Comm.ittee  will  discuss  the  strengths 
and  shortcomings  of  current  risk 
assessment  efforts.  They  will  also 
discuss  and  provide  advice  on  ways  to 
improve  ecological  risk  assessment, 
specifically  through  the  generation  of 
guidelines. 

In  addition,  the  Committee  wiU 
receive  a  briefing  on  the  Elcoreition 
concept  develped  in  collaboration  with 
staff  at  the  Agency's  Environmental 
Research  Laboratory  in  Cor\'aHis, 
Oregon.  This  concept  is  being  applied  by 
the  Office  of  Water,  and  by  selected 
States  for  watershed  management 
purposes.  EPA  staff  are  currently 
preparing  a  historical  report  on  the 
development  and  application  of  the 
concept  to  water-related  problems  that 
the  Agency  faces. 

The  final  objective  for  the  meeting  is 
future  planning.  Issues  coming  to  the 
Board,  or  issues  that  should  be  brought 


to  the  Boa.f-d  wii!  be  discussed  and 
prioritized  for  the  coming  year  In 
addition,  the  acti\-ities  of  tlie  Long- 
Range  Ecological  Research  Needs 
Subcom.mittee  will  be  discussed. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  who 
wishes  to  attend,  present  information,  or 
receive  further  details  should  contact 
Ms.  Janis  C.  Kurtz.  Fxecutive  Secretary 
or  Mrs.  Dorothy  Clark.  Sta'f  Secretary 
(A-101  F)  Science  Advisory  Board,  U.S. 
EPA,  401  M  Street  SW.,  Washington, 
DC.  Telephone  (202)  382-2.';i2  orVrS-8- 
382-2552.  Written  comments  will  be 
accepted  and  can  be  sent  to  Ms.  Kurtz  at 
the  address  above.  Persons  interested  in 
making  statements  before  the 
Subcommittee  must  contact  Sis.  Kurtz 
no  later  than  May  9, 1989.  to  be  assued 
of  space  on  the  agenda. 

Date:  April  21,  1987. 

Donald  G.  Bames, 

Director.  Science  Advisory  Board. 

[FR  Doc.  89-10722  Filed  5-2-89;  8:45  am) 

BILLINO  CODE  «5«&-S0-M 


lFRL-3566-41 

Public  Information  Reference  Unit 
(PIRU):  Docket  Temporarily  Closed 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  temporary  shutdown 
of  public  inform.ation  reference  unit 
(PIRU)  docket. 

SUMMARY:  The  Public  Information 

Reference  Unit  (PIRU)  will  be  closed 
temporarily  during  the  month  of  May. 
This  action  is  taken  because  of 
reconstruction  of  the  heating  and  air 
conditioning  system  in  the  entire  library 
area.  The  dockets  will  not  be  accessible 
during  this  time.  These  are  documents 
supporting  the  Agency's  actions 
adm.inistered  under  the  Clean  Air  Act 
(primarily,  the  State  Lmplem.entation 
Plans),  and  the  Clean  Water  Act 
(primarily,  the  Eff.uent  Limitation 
Guidelines). 

FOR  FURTHER  INFORIWATION  CONTACT: 

Gloris  {.  Butler.  Manager.  Public 
Information  Reference  Unit  (PIRU)  at 
(202)  382-5326. 

Grigid  Rapp, 

Acting  Chief.  Information  Services  Branch. 

[FR  Doc.  89-10578  Filed  5-2-89:  8:45  am] 
BILUNG  C00£  $MO-SCMM 


1OPP-100C62;  FRL-3562-5] 

Syracuse  Research  Corp.;  Transfer  of 
Data 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Dnig.  and 
Cosmetic  Act  (FFDCA).  Syracuse 
Research  Corporation  (SRC)  has  been 
awarded  a  contract  to  perform  work  for 
the  EPA  Office  of  Environmental 
Criteria  and  Assessment  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBf)  by 
submitters.  This  information  will  be 
transferred  to  SRC  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
40  CFR  2.308(i)(2),  respectively.  This 
action  will  enable  SRC  to  fulfill  the 
obligations  of  the  contract  and  this 
notice  serves  to  notify  affected  persons. 
PATE:  Syracuse  Research  Corporation 
V-.  lii  be  given  access  to  this  information 
no  sooner  than  May  8.  1989 
FOR  FURTHER  INFORMATION  CCNT*CT: 
By  mail. 

Catherine  S.  Grimes.  Program 
Management  and  Support  Division 
(H7502C1.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  Street  SW„ 
Washington,  DC  20460 

Office  location  and  telephone  number: 
Rm.  212.  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557- 
4460 

SUPPLEMENTAnV  INFORMATION:  This 

notice  IS  tc  amend  ihe  list  of  chemicals 
in  the  Federal  Register  notice  of  August 
17, 1988  (53  FT^  31101),  The  pesticide 
chemicals  Hsted  below  are  in  addition  to 
those  mentioned  in  the  above  Federal 
Register.  Other  chemicals  may  be 
included  in  SRC's  work  later  in  this 
contract.  Readers  may  contact  the 
person  named  above  in  approximately  1 
year  to  learn  if  chemicals  other  than 
those  on  this  list  will  be  involved  in  this 
contract. 
Chloramben 
Fluometuron 
Propoxur 
Tetrachlorvinphos 

The  Office  of  Environmental  Criteria 
and  Assessment  and  the  Office  of 
Pesticide  Programs  have  jointly 


determined  that  contract  No.  68-Cd- 
0004,  involves  work  that  is  being 
conducted  in  connection  with  FIFRA.  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  contract.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FTFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment  The 
information  has  been  submitted  to  EPA 
under  sections  3.  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3)  and  2  308(i)(2)  the 
contract  with  SRC,  prohibits  use  of  the 
information  for  any  purpose  other  than 
the  purposes  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency 
or  affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  SRC  has  previously 
submitted  for  EPA  approval  a  security 
plan  under  which  any  CBI  will  be 
secured  and  protected  against 
unauthorized  release  or  compromise. 
Records  of  information  provided  to  this 
contractor  will  be  maintained  by  the 
Project  Officer  for  this  contract  in  the 
EPA  Office  of  Environmental  Criteria 
and  Assessment.  All  information 
supplied  to  SRC  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  SRC  has 
completed  its  work. 

Dated:  April  19.  1989. 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  89-10068  Filed  5-2-S9;  8:45  am) 

BIU-INO  CO0£  6560-WMI 


FtDF  r  A  L  C  :  W  VUNICATIONS 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  26.  1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budg-t 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
[44  U.S.C.  3501  etseq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW^.  Suite  140.  Washington.  DC  20037. 
Persons  wishing  to  comment  on  these 
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information  collections  should  contact 
Eyvette  Flynn.  Office  of  Manageir.pnt 
and  Budget.  Room  3235  N'EOB. 
WdshLngton.  DC  20503.  (202)  39S-3~a5. 
Copies  of  these  cotn:nents  should  a'.sn 
be  sent  to  iha  Commission,  For  funhsr 
infomation  contact  Jerry  Cowden. 
Federal  Communications  Comn-.issnn, 
(202)  632-7513. 
OMB  Xumber  306O-C356 
Title:  Section  76.6:9,  Grandfathered 
operation  in  the  frequency  bands  106- 
136and225^«X)MHz 
Action:  Extcr.  non 
Respondents:  Businesses  ;,r)ci,id;ri 

small  businesses) 
Fre-'ucncy  o^ R^sponsp:  Fvecordkeeping 
requirem.en!  and  on  occasion 
reporting 
Estimcted  Anrr.iz!  Burden:  100 

responses.  6,0iX>  recordkeepers:  12.770 
hours;  2.1  hours  average  burden  per 
response  or  rccordkeeper 
^'-:eds  and  Uses:  Information  is  used  uy 
cable  television  systems  and  the 
Ccm.Tiibsion  to  locate  and  eliminate 
harmful  interference  as  it  occurs,  to 
ensure  safe  operation  of  aeronautical 
ci"d  marine  radio  serv'ices,  and  to 
rr.in.mize  the  possibility  of 
ir.'e'ferercp  to  *hese  safety-of-life 
services 
C^'3  Siirrbf-  ym-iy'.ii 
T. :'.>-:  Section  "6  214,  Caole  television 

s'.stem  reif'iia,*  monitoring 
Action.  E.xteneion 
Respondents.  Businesses  [including 

small  businesses) 
Frequency  of  Response:  Recordkeeping 

requirement 
F.stirrj'ed  Annua!  Burden:  6.200 
recordkeepers;  12,648  hours:  2.04 
h'jiirs  average  burden  per 
rerordkeeper  I 

Needs  and  Uses:  Information  is  used  by 
Commission  personnel  to  prevent, 
locate,  and  eliminate  harmful 
interference  as  it  occurs,  to  ensure 
safe  operation  of  aeronautical  and 
marine  radio  stations  and  to  minimize 
interference  to  these  safety-of-life 
services 
OMB  Number  3060-0331 
Title:  Section  76.615,  Notification 

requirements  , 

Action:  Extension  ' 

Respondents:  Businessses  (including 

small  businesses] 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  2.900 
responses;  1,450  hours;  0.5  hours 
average  burden  per  response 
Needs  and  Uses:  This  requirement 
affects  certain  cable  television  system 
operators  transmitting  in  the 
aeronautical  frequency  band. 
Notification  of  such  operation  is 
required  to  enable  the  Commission  to 


locate  and  eliminate  harmful 
interference  and  to  ensure  safe 
operation  of  aeronautical  and  manne 
radio  services 

Federal  Conununicationa  Commission. 

Donna  R.  Searcy, 

Secretary. 

[YV.  Doc.  69-10525  Filed  5-2-89;  8:45  am) 

BILLIMG  COOC  S712-01-I* 

PubJic  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Comjnission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  198a  44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-380a  2100  M  Sti^et 
NW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flj-nn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0010 
Title:  Ownership  Report 
Form  Number  FCC  323 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 

and  annually 
Estimated  Annual  Burden:  9.702 

Responses;  67,914  Hours 
Needs  and  Uses:  Licensees/permittees 
of  commercial  broadcast  stations  are 
required  to  file  FCC  323,  Ownership 
Report  within  30  days  of  the  date  of 
grant  by  the  FCC  of  an  application  for 
an  original  construction  permit  or  the 
consummation,  pursuant  to 
Commission  consent,  of  a  transfer  of 
control  or  an  assignment.  The  data  is 
used  by  FCC  personnel  to  determine  if 
licensees/permittees  are  abiding  by 
FCC's  multiple  ownership  rules,  are  in 
compliance  with  the  transfer  of 
control  provisions,  the  alien 
ownership  restrictions  and  the  CATV- 
TV  cross-ownership  prohibitions  set 
forth  in  the  Communications  Act 

Federal  Communicatio.is  Commission. 
Donna  R.  Searcy, 

Secretary- 

[FR  Doc  89-10526  Filed  5-2-89;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreem.ent  to  the  Secretary,  Federal 
Maritime  Comm.ission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
40  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
'Agreement  No.:  224-010728-002, 
Title:  Port  of  Oakland  Marine 
Ter.T.inal  Agreement. 
Parties: 

Port  of  Oakland. 

Hapag  Lloyd  AG,  operat.ng  as  Euro- 
Pacific  Service 
Compagnie  Generale  Maritime 

Incotrans  B.V. 
Sca-I,and  Scr.ice.  Inc. 
P  &  O  Containers  (TFL)  Ltd.  d/b/a 

Trans  Freight  Lines 
Synopsis:  The  Agreement  (1)  adds 
Sea-Land  Service.  Inc.  and  P  &  O 
Containers  (TFL)  Ltd.  d/b/a  Trans 
Freight  Lines  as  parties  to  the 
Agreement  and  (2)  deletes  the  joint 
service.  Pacific  Europe  Express, 
operated  by  Compagnie  Generale 
Maritime  and  Incotrans  B.V.  from  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Cum.Tiission. 

Dated:  April  27.  1939. 
Joseph  C.  Polking. 
Secretary 
[FR  Doc.  89-10548  F.led  5-2-89;  8:45  am) 

BILLING  COOE  6730-01-M 


Request  for  Additional  Information 

Agreement  No.:  212-010286-018. 
Title:  South  Europe/U.S.A  Pool 
Agreement. 
Parties: 
Com.pania  Trasatlantica  Espanola, 

S.A. 
Costa  Container  Lines  (Contship 

Container  Lines  Ltd.] 
Evergreen  Marine  Corporation 
Farrell  Lines,  Inc. 
"Italia"  di  Navigazione.  S.p.A. 
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Jugolinija 

Lykes  Lines  (Lykes  Bros.  Steamship 

Co.,  Inc.) 
A.  P.  Moller-Maersk  Line 
Nedlloyd  Lines  (Ncdlloyd  Lijnen  B.V.) 
Sea-Land  Service.  Inc. 
P  &  O  Containers  (TFL)  Ltd. 
Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission, 
pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app,  1705),  has 
requested  additional  information  from 
the  parties  to  the  Agreement  in  order  to 
complete  the  statutory'  review  of 
Agreement  No.  212-010286-018  as 
required  by  the  Act.  This  action  extends 
the  review  period  as  provided  in  section 
6(c)  of  the  Act. 

By  Order  of  the  Federal  Maritime    - 
Commission. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc.  89-10567  Filed  5-2-89:  8:45  am] 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritim,e  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  5''2.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011225-001. 

Title:  Benargus/Autoship  Space 
Charter  Agreement. 

Parties: 

K/SBenargus  A/S&  Co. 

Autoship,  Inc. 

Synopsis:  The  proposed  modification 

would  substitute  Norwegian  Specialized 
Auto  Carriers  {■'NOSAC")  for  K/S 
Benargiis  A/S  &  Co..  as  a  party  to  the 
Agreement,  It  would  also  change  the 
name  of  the  Agreement  from  Bcnargus/ 
Autoship  Space  Charter  Agreement  to 
NOS,'\C/Autoship  Space  Charter 
Agreement.  The  parties  have  requested 
a  shortened  review  period. 


By  Order  of  the  Federal  Manlune 
Commission. 
losepb  C.  Polking, 
Secretary. 

Dated:  April  28. 1989. 
(FR  Doc.  89-10566  Filed  5-2-89;  8:45  am] 

BILUNG  CCOe  67W-C1-*! 


Board  of  Governors  of  tiie  Fedtral  Reserve 
System,  April  26. 1989. 
Jennifer ).  Johnsoa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-10551  Filed  5-2-89;  8:45  amj 

BILUMG  COOE  6310-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control;  Acquisitions 
of  Shares  of  Banl<8  or  Bank  Holding 
Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  m  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
im.mediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  tlie  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  laler  than  May  16,  1989. 

A,  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaile  Street,  Chicago,  Illinois 
60690: 

1,  Michael  O.  Lunsford,  Muncie, 
Lndiana;  to  acquire  31.1  percent  of  the 
voting  shares  of  Parker  Bank  Holding 
Company.  Indianapolis,  Indiana,  and 
thereby  indirsctly  acquire  The  Parker 
Bar.kmg  Company,  Parkrr  City.  Indiana. 

B  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Charles  Boepple,  Goltry,  Oklahoma; 
to  acquire  an  additional  1.39  percent  of 
the  voting  shares  of  Goltry  Bancshares, 
Inc.,  Goltry,  Oklahoma,  for  a  total  of 
22.52  percent,  and  thereby  indirectly 
acquire  First  State  Bank  of  Goltry. 
Goltry,  Oklahoma, 

2.  Gary  Proffitt.  J.E.  Brock.  Bill  Ball. 
and  Russell  Wilkey,  all  of  Sterling, 
Kansas:  to  each  acquire  an  additional 
3.0  percent  of  the  voting  shares  of 
Quivira  BancShares,  Inc.,  Sterling, 
Kansas,  and  thereby  indirectly  acquire 
First  National  Bank,  Sterling,  Kansas. 
After  the  acquisition,  each  notificant 
will  own  16.2  percent  of  the  voting 
shares. 


Lcg.;inbpcrt  Bancorp.  Inc  .  et  si  • 

Acq.j'Sitions  cf  Ccn-.pa-ii-:s  E  ';'j-:,^ed  in 
Perm:E':.it)ie  So":fci,r!f"k"" j  Activities 

ihe  organizations  listed  m  this  notice 
have  applied  under  S  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permL^^sible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  ' 
to  produce  benefits  to  the  public,  such 
as  greater  conveience.  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearirig  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificaly  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  May  24, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

1.  Logansport  Bancorp,  Inc.. 
Indianapohs,  Indiana;  to  acquire  Skyline 
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Village,  an  Indiana  Limited  Partnership, 
Conjr.r.a,  Lidia.na,  and  thereby  engage  in 
promoting  community  welfare  by  the 
construction  and  operation  of  low 
income  housing  pursuant  to 
§  225.25(b](61  of  the  Board's  Regulation 
Y,  These  activities  will  be  conducted  in 
Markle,  Indiana. 

B.  Federal  Re«erve  Bank  of 
Minneapolis  fjames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Hansen  Freebom.  Inc .  Freeborn. 
Minnesota;  to  acquire  all  insurance 
agency  assets  of  Freebom  Agency.  Inc.. 
and  thereby  engage  m  general  insurance 
agency  activities  in  a  place  with  a 
population  of  less  than  5,000  pursuant  to 
5  225.25(b)0)fi;:;  of  the  Board  s 
Regulation  Y.  These  activities  wii!  be 
conducted  in  Freebom,  .Vimnesota. 

Board  of  Governors  of  the  Federal  Reser.  e 
S>,jte.-n,  Apnl26,  1989. 
lennifer  ].  Johnson, 

A  ssoc-.ate  Secretary  of  the  Board. 

[FR  Doc.  8&-in';.'.2  Filed  5-2-^9;  8:45  am] 

BiujMO  cooe  «2io-ai-M 


Penncor*  Rnanctal  Service*,  Inc.,  et 
aU  Applications  To  Engage  de  novo  In 
PenTiis«lt)<e  Nont>anking  Activities 

The  companies  listed  m  this  notice 
have  filed  an  application  under 
\  :25.23fa;fl)  of  the  Board  s  Reguiaiion 

Y  fl2  CFR  225.:3id;ii;)  for  the  Board's 
a:»proval  xind^'T  section  4;rl!8]  of  the 
B'lrjc  Holding  Company  Act  (12  U.S.C. 
l&n!c;(8;)and  S  225.2i;d)  of  Reg-ildtion 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  8'jb!3.diar>',  In  a  nonban](.ing 
activity  that  13  l.ited  in  §  225.25  af 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hc'dir.g  companies.  Unless  otherwise 
ro'i-'d.  such  activties  will  be  conducted 
thi-oi;ghout  the  United  States 

Each  application  is  available  for 
i.mrr.ediate  inFpecticn  at  th?  Feder-.i 
Reser.e  Bank  indicated.  Once  the 
spphcdtion  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  cf 
Covemors.  Interested  persons  may 
e.xpress  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
b.iri«.ing  practices."  Any  request  for  a 
hearing  on  this  question  m.ust  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  com.ments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicited 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  24, 1989. 

.•\  Federal  Resene  Bank  of 
Philadelphia  Thomas  K.  Desch,  Vice 
PTPS.vient)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1,  Pencore  Financial  Services  Corp., 
Newtown,  Pennsylvania:  to  engage  de 
novo  through  its  subsidiary, 
Commonwealth  Courier  Services,  Inc.. 
Newtown,  Pennsylvania,  in  providing 
courier  services  for  transportation  of 
nonbearer  instruments  of 
Commonwealth  State  Bank  customers 
pursuant  to  S  225.25(b)(10)  of  the  Board  s 
Regulation  Y 

B  Federal  Resene  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
i^esidcnt]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation.  Minneapolis, 
Minnesota;  Norwest  Financial,  Lnc,  Des 
Moines,  Iowa;  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa;  to 
engage  through  their  subsidiary. 
Centurion  Casualty  Company,  in 
underwriting,  directly  or  through 
reinsurance  arrangements,  involuntary 
unemployment  insurance  related  to 
extensions  of  credit  made  or  acquired 
by  Norwest  Corporation  or  its  direct  or 
indirect  subsidiaries  pursuant  to 
5  225.25{b)(8)(i)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Labette  County  Bankshares,  Inc.. 
Altamont,  Kansas;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
I  225,25(b){l)  of  the  Board's 
Regulation  Y. 

2.  Neosho  Bankshares,  Inc.,  Neosho. 
Missouri;  to  engage  de  novo  in  making 
and  servicing  loans  pursuant  to 

§  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Resen,  e 
Syst.-m.  April  26. 1989. 
Jennifer  |.  Johiuoii, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-10553  FUed  5-2-89;  8:45  am) 
MUJNO  cooe  UIO-OI-M 


Peoples  Bancorp  of  Winchester,  Inc^ 
et  al;  Formations  of,  Acquisitions  by, 
and  Mergers  of  Bank  Holding 
Companies 
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The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
§  225.14  "of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c]]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Govemors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
WTitten  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  19. 
1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  ),  'Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Peoples  Bancorp  of  Winchester. 
Inc.,  Winchester,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  cf  Peoples 
Commercial  Bank,  'Winchester, 
Kentucky. 

B  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303; 

1.  Bonkers  Capital  Corpcraticn. 
Forest,  Mississippi;  to  become  a  bank 
holding  company  by  acquiring  50.01 
percent  of  the  voting  shares  of  The 
Metropolitan  Corporation,  BUovi, 
Mississippi,  and  thereby  indirectly 
acquire  Metropolitan  National  Bank, 
Biloxi,  Mississippi. 

2.  Forest  Bancorp.  Forest,  Mississippi; 
to  acquire  67.28  percent  of  the  voting 
shares  of  Bankers  Capital  Corporation, 
Forest,  Mississippi,  and  thereby 
indirectly  acquire  50.01  percent  of  the 
Metropolitan  Corporation,  Biloxi, 
Mississippi. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street.  Chicago,  Illinois 
60€90: 

1.  F&  M  Financial  Services 
Corporation,  Menomonee  Falls, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  St.  Francis  State  Bank, 
St.  Francis,  Wisconsin. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  W.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Hansen  Freeborn.  Inc..  Freeborn, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Slate  Bank, 
Freeborn,  Miruiesota. 

Beard  of  Covemors  of  the  Fedisr&I  Reserve 
System,  April  28, 1989. 
Jennifer  J.  Johnson, 
As.^ociate  Semtary  of  the  Board, 
[FR  Doc.  89-10554  Filed  5-2-89;  8:45  am) 

BILUNG  cooe  e210-01-M 


FEDERAL  TRADE  COMMISSION 

Care  Labeling  Rule;  Information 
Collection  Requirement 

agency:  Federal  Trade  Commission. 
actiom:  Notice  of  application  to  0MB 
under  the  Ppperwork  Reduction  Act  (44 
U.S.C.  3501-3518)  for  clearance  of 
information  collection  requirements 
contained  in  the  Care  Labeling  Rule. 

summary:  The  FTC  is  seeking  0MB 
clearance  fcr  information  collection 
rsquirements  contained  in  the  Trade 
Regulation  Rule  Concerning  Care 
Labeling  of  Textile  Wearing  Apparel 
&nd  Certain  Piece  Goods,  as  amended, 
16  CFR  423.  A  3-year  extension  of  the 
existing  clearance.  0MB  Control  No. 
3084-0048,  is  being  requested. 

The  Care  Labeling  Rule,  effective 
since  1972,  requires  manufacturers  and 
importers  of  textile  wearing  apparel  to 
attach  a  permanent  label  beanng 
instructions  on  how  to  effect  regular 
care  and  maintenance.  Manufacturers 
and  importers  of  piece  goods  that  are 
used  to  make  wearing  apparel  must  also 
supply  care  instructions. 

The  Supporting  Statement  submitted 
with  the  Request  for  OMB  Review 
includes  an  estimate  that  the  total 
annual  paperwork  burden  for  the  rule  is 
4,060.000  hours.  The  basis  for  this 
estimate  is  described  in  more  detail  in 
the  Supporting  Statement. 

The  Care  labeling  Rule  applies  to 
approximately  28,600  manufacturers  and 
importers  of  covered  products.  Each 
year's  compliance  with  the  rule  by  a 
covered  manufacturer  is  deemed  to  be 
one  response,  amounting  to  153  hours 
per  year. 


DATES:  Comments  on  this  appfication 
must  be  submitted  on  or  before  May  3, 
1989. 

ADDRESS:  Send  comments  to  Mr.  Don 
Arbuckle.  FTC  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503.  Copies  of  the 
application  may  be  obtained  from  the 
I^ihlic  Reference  Section,  Room  130, 
Federal  Trade  Commission, 
Washington,  DC  205aO, 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  S.  White,  Assistant  General 

Counsf  1,  Federal  Trade  Commission. 

Washington,  DC  20.580  (202)  326-2476. 

Kevin  J.  Arquit, 

General  Counsel. 

[FR  Doc.  89-10585  Filed  5-2-89;  8:45  amj 

ULUNQ  COOE  67M>-0t-y 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SER'/iCES 

Office  of  the  Siecre'.ary 

1415CW)4I 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 

Health  and  Human  Service's  claims 
collection  regulations  {45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 

en  annual  rate  cf  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  cf  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Sche-Ji.Ie  of 
Certified  Interest  Rates  with  Range  of 
Matunties."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  15.25"%  for  the  quarter 
ended  March  31, 1989.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
ffHS  of  any  change. 

Dal.-:  Apn!  27,  1989. 
Uennis  ).  Fisher. 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc  89-10592  Filed  5-2-89:  8:45  am] 
BOXING  cooe  4110-eO-M 


Alcohol,  Drug  Uliutf:    ?j 
^■'C3!th  Adm:r,!8tratiO'! 


W,e-;al 


Board  0'  S.   enllflc  Counselors; 

Meeting's 

Ao£>4CY:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 

A  c  ■  lOM:  Notice  of  meeting. 

£  !MMAPv;  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Board  of 
Scientific  Counselors.  NIMA.  The  Board 
will  review  and  evaluate  intramural 
projects  and  individual  staff  scientists. 
Therefore,  portions  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA.  in 
accordance  with  5  U.S.C.  552(b)  (6)  and 
5  U.S.C.  appl  2  10(d).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  Board  of  Scientific 
Counselors,  NIMH. 

Date  and  Time:  May  18-20:  8:30  a.m. 

Place:  National  Institutes  of  Health. 
Building  *31,  C  Wing,  Conference  Room 
9.  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

Status  of  Meeting:  Open — May  18: 
8:30-9:00  a.m.;  Closed— Otherwise. 

Contact  Dr.  Steven  M.  Paul  National 
Institute  of  Mental  Health,  Building  *10, 
Room  4N-224,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Purpose:  The  Board  provides  expert 
advice  to  the  Director.  NIMH,  on  the 
mental  health  intramural  research 
program  through  periodic  visits  to  the 
laboratories  for  assessment  of  the 
research  in  progress  and  evaluation  of 
productivity  and  performance  of  staff 
scientists. 

Substantive  information  may  be 
obtained  from  the  contact  person  Usted 
above.  The  NIMH  Committee 
Management  Officer  will  furnish 
Eunuharies  of  the  meeting  and  roster  of 
committee  members  upon  request 
Contact  Ms.  Joanna  Kieffer.  Room  9-94. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  telephone 
number.  (301)  443-4333. 

Date:  April  27. 1989. 

Peggy  W.  CockriU. 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  89-10557  Filed  5-2-89:  8:45  amJ 
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Health  Care  Rnancing  Administration 


The  issues  in  the  matter  are:  (1) 


ascribing  income  to  a  person  that  he  or 
cVio  r4i-toa  nnt  porpivp  TVip  nttrihution  of 
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incurs  liability.  Since  income  allocated 
to  a  community  spouse  under  a  State's 


,_...  _.i_. 


I  am  scheduling  a  heanr.jj  c;n  your  request 
to  be  held  on  June  12.  1989.  at  10  a.m.  in  Room 

iocn    1  onn  ii......  T.,. ^  n.,-'  j. t-\_ii 


Dated:  April  27. 1989. 
Jackie  E.  Baiim, 
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Health  C«r«  Rnancing  Administration 

Medicaid  Program;  Notice  of  Hearing: 
ReconaJderatlon  of  Disapproval  of 
New  Mexico  State  Plan  Amendment 
(SPA) 

AQCNCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

action:  Notice  of  heanng.  

summary:  This  notice  announces  an 
administrative  hearing  on  June  22, 1989 
in  Dallas,  Texas  to  reconsider  our 
decision  to  disapprove  .New  Mexico 
State  Plan  Amendment  88-7. 
CLOSINO  date:  Requests  to  participate  in 
the  heanng  as  a  party  must  be  received 
by  the  Docket  Clerk  (within  15  days 
after  publication). 

FOU  FURTHER  IMFORMATIOM  CONTACT: 
Docket  Clerk.  HCFA  Hearing  Staff.  300 
East  High  Rise,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  Telephone: 
(3011966-4471. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  New  Mexico  State  Plan 
.\mendment  8&-7 

Section  1116  of  the  Social  Security  Act 
and  42  CFR  Part  430  establish 
Department  procedures  that  provide  an 
administrative  heanng  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  unforms 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  heanng,  we  will  also  publish  that 
notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearma  as  a  party 
must  petition  the  Heanng  Officer  within 
15  days  after  publication  of  this  notice, 
;n  accordance  with  the  requirements 
contained  m  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requircm.ents  contained  in  42  CFR 
430  76(c). 

If  the  hp'ir.n<?  is  later  rescheduled,  the 


.no: 


notify  a! 


participants. 

New  Mexico  88-7  revised  the  State's 
M"  iicaid  eligibility  and  posteligibility 
policies  to  pennit  use  of  community 
property  principles  m  calculating  the 
income  of  an  institutionalized  person  in 
determining  the  person's  Medicaid 
eligibility  under  a  special  income  limit 
and  m  the  posteligibility  application  of 
the  patient's  income  to  the  cost  of 
institutional  care. 


The  issues  in  the  matter  are  (1) 
Whether  use  of  New  Mexico's 
community  property  principles  in 
calculating  the  income  of  an 
institutionalized  person  under  a  special 
income  limit  in  the  eligibility  process  is 
"no  more  restrictive'  than  the 
Supplemental  Security  Income  (SSI) 
methodology  are  rquired  by  1902(r)(2); 

(2)  Whether  this  use  of  community 
property  pnnciples  in  the  eligibility 
process  is  protected  under  the 
moratonum  provision  of  the  Deficit 
Reduction  Act  of  1984,  as  amended; 

(3)  Whether  u.se  of  .New  Niexico's 
community  property  principles  in  the 
posteligibility  application  of  the 
patient's  income  to  the  cost  of 
institutional  care  violates  the  meaning 
of  income  under  HCFA  policy  and 
violates  regulations  at  42  CFR  435.725; 
and 

(4)  Whether  New  Mexico's  community 
property  laws  fall  within  the  scope  of 
the  .Ninth  Circuit  Cou.'-t  of  Appeals 
decision  in  State  of  Washington  v. 
Bowen. 

Section  1902(r)(2)  of  the  Social 
Security  Act  permits  States  to  use  a 
methodology  for  the  aged,  blind,  and 
disabled  that  is  more  liberal  than  'hat 
under  SSI  for  all  eligibility  groups  except 
those  whose  Medicaid  eligibility  is 
based  upon  the  actual  and  deemed 
receipt  of  SSI  benefits.  This  expanded 
application  covers  institutionalized 
persons  who  are  eligible  for  Medicaid 
under  a  special  income  limit.  However, 
section  1902(r)(2)  specifies  that  any  such 
more  liberal  methodology  shall  be  no 
more  restrictive  than  SSI  methodology, 
specifying  further  that: 

methodology  is  considered  to  be  'no  more 
restrictive'  if.  using  the  methodology, 
additional  individuals  may  be  eligible  for 
medical  assistance  and  no  individuals  who 
are  otherwi.se  eligible  are  made  ineligible  for 
such  assistance. 

Eligibility  rules — ^Under  SSI 
regulations  at  20  CFR  416.1102,  income  is 
anything  a  person  receives  in  cash  or  in 
kind  that  can  be  used  to  meet  the 
person's  needs  for  food,  clothing,  or 
shelter.  Thus,  an  item  has  to  be  received 
by  a  person  to  be  income  for  that 
person.  When  members  of  a  couple  in  a 
1634  State  (i.e..  a  State  following  SSI 
rules)  are  li%ing  apart  only  the  income 
that  a  member  receives  is  counted  in 
dpterming  that  person's  eligibility  for 
Medicaid.  Under  New  Mexico's 
community  property  rules,  one-half  of 
community  income  is  attributed  to  each 
spouse  in  determining  each  person  s 
Medicaid  eligibiUty.  The  State 
regulations  do  not  require  that  attributed 
income  be  distributed  accordingly  and. 
thus,  attribution  of  income  can  result  in 


ascribing  income  to  a  person  that  he  or 
she  does  not  receive.  The  attribution  of 
one-half  of  community  income  to  each 
spouse  could  make  an  otherwise  eligible 
person  ineligible.  Because  using  the 
community  property  rules  to  determine 
Medicaid  eligibility  would  make  an 
otherwise  eligible  spouse  ineligible, 
HCFA  concluded  that  the  enabling  SPA 
violates  section  1902(rK2)  of  the  Social 
Security  Act  and.  thus,  is  not 
approvable. 

We  considered  whether  fiscal 
protection  could  be  provided  for  the 
proposal  under  the  moratorium 
provision  of  the  Deficit  Reduction  Act  of 
1984.  as  amended.  However,  because 
moratorium  protection,  in  this  case,  is 
limited  to  State  methodology  that  is 
more  liberal  than  SSI  methodology  and 
because  the  proposed  poUcy  would  or 
could  be  more  restrictive,  moratorium 
protection  is  not  available, 

Posteligibility  rules— The  State  is 
using  community  property  rules  to 
determine  the  State's  payment  for  an 
institutionalized  person's  care  in  the 
posteligibility  application  of  patient 
income  to  the  cost  of  institutional  care. 
The  meaning  of  income  in  the 
posteligibility  computation  follows  the 
meaning  of  income  used  in  determining 
eligibility  except  for  the  inclusion  in  the 
posteligibility  computation  of  certain 
payments  received  for  medical  or 
remedial  care  or  social  services.  (This 
clarification,  which  is  current  HCFA 
policy,  would  be  incorporated 
specifically  into  regulations  under  a 
proposed  rule  published  in  the  Federal 
Register  on  August  24, 1988  (53  FR 
32252).)  As  explained  in  the  preceding 
section,  only  an  item  that  is  received 
and  can  be  used  to  meet  the  person's 
needs  for  food,  clothing,  or  shelter  can 
be  income  for  eligibility  purposes  in  a 
1634  State  such  as  New  Mexico  and, 
thus,  only  an  item  that  is  received  can 
be  income  in  the  posteligibility 
computation  in  New  Mexico.  To  the 
extent  that  an  item  attributed  to,  but  not 
received  by,  the  institutionalized  spouse 
is  counted  as  income  to  that  spouse 
under  community  property  rules  in  New 
Mexico,  HCFA  determined  that  the  rules 
violate  HCFA  policy. 

Second,  income  received  by  the 
institutionalized  spouse  and  allocated  to 
the  community  spouse  has  the  effect  of 
deducting  the  allocated  income  from  the 
institutionalized  spouse's  income  that  is 
otherwise  applicable  toward  the  cost  of 
his  or  her  care.  Such  a  deduction 
violates  HCFA  regulations  which 
require  the  patient  to  contribute  his  or 
her  total  income,  less  deductions 
specified  at  42  CFR  435.725(c),  toward 
the  institutional  costs  before  the  State 


incurs  liability.  Since  incom.e  allocated 
to  a  community  spouse  under  a  State's 
community  property  rules  is  not 
mcluded  on  the  list  of  allowable 
deductions  in  the  Medicaid  regulations, 
it  cannot  be  used  to  reduce  tlie  amount 
cf  the  institutionalized  person's  income 
Lhat  is  apphcable  toward  the  cost  of 
care. 

The  State  indicated  that  its 
posteligibihty  practice  is  based  on  a 
precedent  set  by  HCFA  In  its  approval 
of  a  Washington  SPA  which  allowed  the 
State  to  use  community  property 
principles  in  its  institutional  care 
program.  The  approval  of  the 
Washington  SPA  (84-20)  that  the  State 
cited  was  ordered  by  the  Ninth  Circuit 
Court  of  Appeals  [State  of  Washington 
V.  Bowen.  815  F.2d  549  (9th  Cir.  1987)). 
However,  HCFA  does  not  agree  that  the 
policy  contained  in  the  Washington  SPA 
is  consistent  with  the  statute  and 
regulations.  Therefore,  HCFA  Is  only 
applying  the  State  of  Washington  rilling 
to  States  in  the  Ninth  Circuit.  Since  New 
Mexico  is  in  the  Tenth  Circuit,  it  is  not 
covered  by  the  Ninth  Circuit's  decision. 

The  notice  to  New  Mexico  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follow: 

Ms.  Helen  P.  Nelson, 
Assistant  General  Counsel.  New  Mexico 
Human  Services  Department.  P.O.  Box 
^343,  Sante  Fe,  New  Mexico  87504-2348. 

Dear  Ms.  Nelson:  I  am  advising  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  New  Mexico  State 
plan  amendment  88-7  was  received  on  March 
23, 1989.  This  amendment  proposes  to  allow 
the  use  of  community  property  principles  in 
calculating  the  income  of  an  institutionalized 
person  in  determining  the  person's  Medicaid 
eligibihty  under  a  special  income  hmit  and  in 
the  posteligibility  application  of  the  patient's 
income  to  the  cost  of  institutional  core. 

There  are  four  issues  in  this  matter.  They 
are:  (1)  whether  use  of  New  Mexico's 
community  property  principles  m  calculating 
the  income  of  an  institutionalized  person 
under  a  special  income  limit  in  the  ehgibilitj- 
process  is  "no  more  restrictive"  than  the 
Supplemental  Security  Income  (SSI) 
methodolcgy  as  required  by  1902(r)(2)  of  the 
Social  Security  Act;  (2)  whether  this  use  cf 
community  property  principles  m  the 
eligibility  process  is  protected  under  the 
moratorium  provision  of  the  Deficit 
Reduction  Act  of  1984,  as  amended;  (31. 
whether  use  of  New  Mexico's  community 
property  principles  in  the  posteligibility 
ppplicalion  of  the  patient's  income  to  tha  cost 
of  institutional  care  violates  the  meaning  of 
income  under  Health  Care  Financing 
Administration  policy  and  violates 
regulations  at  42  CFR  435.725;  and  (4j 
whether  New  Mexico's  community  property 
laws  fall  witiiin  the  scope  of  the  Ninth  Circuit 
Court  of  Appeals  decision  in  Slate  of 
Washington  v.  Bowen. 


I  am  scheduling  a  hearinjj  en  your  request 
10  be  held  on  June  22.  1989,  at  10  a.m.  in  Room 
19.50.  1200  Mam  Tower  Building,  Dallas. 
Texas  If  this  date  la  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties.  The 
heanng  will  be  governed  by  the  procedures 
prescribed  in  42  CFR  Part  430. 

1  am  designating  Mr  Stanley  Katz  as  the 
presiu-.r.g  officer.  If  these  arrangements 
present  any  problems,  plense  contact  the 
Docket  Clerk   In  order  to  facilitate  any 
tommunication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  name*  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
8t  (*11)  966-^71. 

Sincerely. 
Louis  B,  Hays, 
Acting  Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 

U.S.C.  1316);  42  CFR  430,18) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No,  13.714,  Medicaid  Assistance 

Program) 

Dated:  April  27, 1989. 
Louis  B.  Flays, 

Actir.g  Administrator,  Health  Care  Financing 

Administration 

(F"R  Doc.  89-10527  Filed  5-2-89:  8:45  am] 
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Heattti  Resources  and  Services 
Administration  Advisory  Council; 
Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-4G3  (5  U.S.C. 
Appendix  II),  the  Health  Resources  and 
Service  Administration  (HRSA) 
announces  the  establishment  of  the 
following  advisory  committee. 

Designation:  Graduate  Training  in 
Family  Medicine  Review  Committee. 

Pi'.rpcse:  The  Committee  shall  advise 
the  Director  of  the  Bureau  of  Health 
Professions.  HRSA.  on  the  technical 
merit  of  family  meaicine  graduate 
training  grant  applications. 

The  Committee  shall  review 
applications  from  public  or  nonprofit 
private  ho.spitals,  and  other  pubhc  or 
nonprofit  entities  that  plan,  develop  and 
operate  or  participate  in  approved 
graduate  training  programs  in  the  field 
of  family  medicine;  or  supports  trainees 
in  such  programs  who  plan  to  spcciahze 
or  work  in  Uie  practice  of  family 
medicine. 

Authority  for  this  Committee  will 
terminate  in  two  years  unless  the 
Administrator.  HRSA  formally 
determines  that  continuance  is  in  the 
public  interest. 


Dated:  April  27. 1989. 

Jackie  E.  B«um, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  8&-10558  Filed  5-2^-89;  6:45  am) 
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DEPARTMENT  OF  THE  iNTERIOR 

Na'ional  Park  Ser vK:e 

Concession  Contrsc:  Negcti.'?'  d-s; 
Roosevelt  Recrestiortai  Lnterpn^es 

agehcy:  National  Park  Service.  Interior. 
AcnoH:  Pubhc  notice. 

SUMMARY:  Public  notice  is  hereby  given 
thai  liie  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Roosevelt  Recreational  Enterprises 
authorizing  it  to  continue  to  provide 
boat  moorage,  houseboat  and  boat 
rental,  grocery  items,  general 
merchandise,  camper  and  fishing 
supplies,  marine  fuel  and  oil,  etc^  for  the 
public  at  Coulee  Dam  National 
Recreation  Area,  in  the  state  of 
Washington,  for  a  period  of  twenty-five 
(25)  years  from  January  1, 1990,  through 
December  31,  2015. 
EFFECTIVE  DATE  July  3, 1989. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Pacific 
Northwest  Region.  83  South  King  Street, 
Suite  212.  Seattle.  Washington  98104,  for 
information  as  to  the  requirements  of 
the  proposed  contract 
SUPPt^MEMTARV  INrORMATlOie  This 
proposed  contr,:       f  ,  authorizes  a 

construction  and  improvement  program. 
The  construction  and  improvement 
program  required/authorized  was 
previously  addressed  in  the 
Environmental  Assessment  approved 
August,  1979.  and  incorporated  in  the 
General  Management  Plan  approved  on 
July  la  1980.  for  the  Keller  Ferry  site. 
Coulee  Dam  National  Recreation  Area, 
No  additional  construction  beyond  that 
addressed  in  the  Environmental 
Assessment  will  be  authorized  by  the 
renewal  of  this  contract.  Therefore  it  has 
been  determined  that  the  proposed 
action  will  have  no  impact  on  the 
quality  of  the  human  envirormient  and 
comes  within  those  actions  which  have 
been  determined  to  be  categorically 
excluded  from  the  requirements  of 
section  102(2)  of  National  Environmental 
Policy  Act  of  1969  (NEPA)  (83  Stat.  852). 
42  U.S.C.  4331  (1982  ed.).  as  set  forth  in 
the  Departmental  Manual  (Appendix 
7.4A(6)of516DM6). 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
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existing  permit  which  expires  by 
limitnfinn  nf  time  nn  necemher  31.  1990. 


(ustice.  Room  1315,  10th  and 
Pennsvlvania  Avenue  Washincton,  DC. 


If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
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Pennsylvania  Avenue,  NW.,  Washington 
DC  20506,  202/682-5532,  TTY  202/682- 


held  on  May  23,  1989.  from  9:15  a.m.-5;30 
p.m.  in  Room  M-14  at  the  Nancy  Hanks 


National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
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existing  permit  which  expires  by 
limitation  of  time  on  December  31. 1990. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9,  1965 
(^9  Stat.  969;  16  U.S.C  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CF"R. 
S  515. 

Tlie  Secretary  will  considtr  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal. 
irxluding  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date-  February  23,  19«S 
William  J.  Briggle, 
A  c'.:ng  Regional  Director.  Pacific  Northwest 

Res:  0.1 

[PR  Doc  89-10556  Filed  5-C-H<>  8  45  amj 
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D€PARTllEFfT  OF  JUSTICE 

Lodging  of  Consent  D«crt«  Pursuant 
to  CERCLA,  NL  Industries,  Inc. 

In  accordance  with  DeparUner' 
pohcy,  28  CFR  50,7,  notice  is  hereby 
given  that  on  April  14,  1989,  a  proposed 
Partial  Consent  Decree  in  L'r:ted  Stdps 
V.  .\'L  Industries.  Inc..  Civil  No  C\'89- 
408,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Oregon 

The  Partial  Consent  Decree  was  made 
and  entered  into  by  and  between  the 
United  States  and  NL  Industries,  Inc. 
The  complaint  was  brought  pursuant  to 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  to  compel  NX  Industries, 
Inc.,  the  past  owner,  operator  and 
generator  at  the  Gould  Site  (Site)  in 
Portland,  Oregon  to  carry  out  the 
remedial  action  contemplated  by  the 
Record  of  Decision  (ROD)  and  to 
reimburse  the  United  States  for  response 
costs  associated  with  the  Site.  The 
Partial  Consent  Decree  provides  that  NL 
Industries.  Inc.  will  perform  a  predesign 
study  and.  if  technologically  feasible 
remedial  actions  up  to  $2.25  million 
minus  the  cost  of  the  pre-design  study. 

The  proposed  Partial  Consent  Decree 
may  be  he  examined  at  the  office  of  the 
United  Slates  .Attorney  for  the  District  of 
Oregon,  312  U.S.  Courthouse,  620  SW 
Main  Street,  Portland.  Oregon  97205;  at 
the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resou.-ccs  Division  of  the  Department  of 


Justice.  Rocm  i  J15,  10th  and 
Pennsylvania  ,'\venue  Washington,  DC. 
205.30 

The  Dpp.irt.7ient  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  partial  consent  decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  notice.  Comments  should  be 
addressed  to  Assistant  Attorney 
General,  Land  and  .Natural  Resources 
Division,  Depa.-tment  of  Justice. 
Washir.Rton.  D.C,  20530,  and  should 
refer  to  United  States  v.  .\'L  Industries, 
l"c..  Department  of  Justice  Reference 
No.  90-11-^-39", 

In  requesting  a  copy  of  the  Partial 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $4.30  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  CaJT, 

A  cting  Assistant  A  Homey  General.  Land  and 
Natural  Resources  Division, 
(FR  Doc  89-105-2  Filed  5-2-89;  8:45  amJ 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Ad\isory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advi.sory  Panel  (Arts  in 
Schools  Basic  Education  Grants  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  May  18,  1989,  from  9;00  a.m- 
6  00  p.m.  and  May  19.  1989,  from  9:00 
a.m. -3:00  p.m.  in  Room  M-09  at  the 
Nancy  Harvks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  19, 1989  from  11:00 
a.m.-3:00  p.m.  The  topics  for  discussion 
will  be  policy  issues. 

The  remaining  portion  of  this  meeting 
on  .May  18.  1989  from  9  (»  am. -6:00  p.m. 
and  .May  19, 1989,  from  900  a.m.-ll:00 
a.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  .National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  N'W.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
mieeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Fjidowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Yvonne  M.  Sabine, 

D: recti  <r.  Council  and  Panel  Operations. 
Sational  Endowment  for  the  Arts. 

[FR  Doc.  89-10536  Filed  5-2-89;  8:45  am] 
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Arts  in  Education  Advisory  Panel; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Special 
Projects  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  5,  1989. 
from  8:30  a.m.-8:00  p.m.,  June  6-7, 1989. 
from  8:30  a.m. -7:00  p.m.,  and  June  8, 
1989.  from  8:30  a.m.-2:00  p.m.  in  Room 
M-09  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  KVJ., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  8, 1989  from  11:15 
a.m.-2:00  p.m.  The  topics  for  discussion 
will  be  policy  issues  and  guidelines. 

The  remaining  portion  of  this  meeting 
on  June  5, 1989  from  8:30  a.m.-8:00  p.m., 
June  6-7. 1989,  from  8:30  a.m.-7:00  p.m., 
and  June  8, 1989,  from  8:30  a.m.-ll:15 
a.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accom.modations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 


Pennsylvania  Avenue,  NW.,  Washington 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  \fs. 
Yvonne  M.  Sabine.  Advisorj'  Committee 
Management  Officer.  National 
EnJowmient  for  the  Arts,  Washington, 
DC  20306,  or  call  202/682-,5433. 

April  26,  1989. 
Yvonne  M.  Sabine, 

Director  Council  and  Panel  Operations, 
National  Endowment  for  the  .\rts. 
[FR  Doc,  89-10537  Filed  5-2-69;  8,45  am] 
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Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(al(21  of  the 
Federal  Advisory  Comm.ittee  .•\ct  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Challenge  III  section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  May  19, 1989,  from  9:00  a.m.-5:30 
p.m.  in  Room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

The  meeting  is  for  the  purpose  of 
Pane!  review,  discussion,  evaluation. 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hum.anities  Act  cf  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Com»mittee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 

.'\pr.l  26,  1969. 

Yvonne  M,  Sabine, 

Director.  Council  and  Panel  Operations. 

National Endcwment  for  the  .\rts. 

[FR  Doc.  89-105.38  Filed  5-2-89;  8:45  am) 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  lCfa)(2)  of  the 
Federal  Advisory  Committee  .Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  m.cetirg  of  the  Muieum 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 


held  on  May  23,  1989,  from  9:15  a.m.-5:30 
p.m.  in  Room  M-14  at  the  Nancy  Hanks 
Center.  1100  Pe.nnsylvania  Avenue, 
N'W.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be  policy 
issues,  budget,  and  guidelines. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Permsylvania  Avenue  N'W..  Washington, 
DC  20506,  202,  682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M,  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 
April  26,  1989 
Yvonne  M.  Sabine, 

Director  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-10539  F.led  5-2-89;  8:45  amJ 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Special  Artistic 
Initiative  Section)  to  the  .National 
Council  on  the  Arts  will  be  held  on  May 
24,  1989,  from  9:00  a.m.-5;30  p.m.  in 
Room  M-14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  24, 1989  from  9:00 
a.m.-9:15  a.m.  and  from  5:00  p.m.-5:30 
p.m.  The  topics  for  discussion  will  be  on 
policy  issues. 

The  remaining  portion  of  this  meeting 
on  May  24, 1989  from  9:15  a.m.-5:00  p.m. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 


National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washingtoa 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 
April  26.  1989. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-10540  FUed  5-2-89;  8:45  am) 
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NUCLEAR  REG!JL,ATORY 
COMMISSION 

Biweekly  Notice  App.;::;at;on.s  and 

A.-nenaments  to  Operating  L,icer'-;f  s 
Involving  No  Signiftcaot  ^'la;.^'',;*. 
Considoratitins 


I.  Back  k: 


-.d 


Pursuant  to  Pubhc  Law  (RL)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  8, 1989 
through  April  21, 1989.  The  last  biweekly 
notice  was  published  on  April  19. 1989 
(54  FR  15820). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACIUTY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  ANT) 
GPPORTLTvITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50,92,  this  means  that  operation  of  the 
facihty  in  accordance  with  the  proposed 
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amendments  would  not  (1)  involve  a 


how  that  interest  may  be  affected  by  the 
ruaiilta  nf  the  nrnreedino   The  netition 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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and  at  the  local  public  document  room         Tech  University,  Russellville,  Arkansas  3.  Involve  a  significant  reduction  in  a 


1S944 
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amendments  would  not  [1)  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
am.endment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  It  receives  a  request  for  a 
hearing. 

Written  comments  m-iy  be  sub.Tiitted 
by  mail  to  the  Regulatory  FHiblications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
\f.inagement,  U.S.  Nuclear  Regulator,' 
Commission.  Washington.  DC  2C-55,S, 
and  should  cite  the  publication  date  and 
pdge  number  of  this  Federal  Register 
notice,  Wntten  comments  m.,jy  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  .Avenue, 
Dethesda,  Maryland  from  7,30  a.'r.  to 
4  15  p.m.  Copies  of  wntten  comments 
received  may  i-e  examined  at  the  \RC 
r-jbliC  Document  Room,  the  Gelman 
Bjilding,  2120  L  Street.  NW,, 
Washington,  DC.  The  filing  of  requests 
for  heanng  and  petitions  for  leave  to 
intervene  is  discussed  below 

By  [une  2,  1989  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  So  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  interve.^.e.  Requests  for  a 
heanng  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accord-mce 
with  the  Commission's  "Rules  of 
Practice  for  D')mestic  Licensing 
Proceedings"  m  !0  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Com.mission  or  by  the  Chairman 
of  the  .\tomic  Safety  and  Licensing 
Board  Panel,  will  rule  rn  the  request 
and,  i  -  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Bourd  will  issjo  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  p.:;titionci  in  the  proceeding,  and 
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how  that  interest  moy  be  affected  by  the 
r^'sults  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  |1]  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  as?ect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  pet.tion  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  a.mend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  tlie  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
wibiesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
ver>'  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-{800)  325-6000  (in 
Missouri  l-(800)  342-6700).  TVie  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director]:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  pel.tiun 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  spficified  in  10  CFR 
2.714(a)(l){i]-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  .NW.,  Washington,  DC, 


and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Arkansas  Power  &  Light  Company. 
Docket  Nos.  50-313  and  50-368,  Arkansas 
Nuclear  One,  Units  1  and  2.  Pope 
County,  Arkansas 

Date  of  amendment  request- 
December  12, 1986  and  April  14, 1988  as 
amended. 

Description  of  amendment  request: 
The  licensee  requested  several 
administrative  changes  to  the  Technical 
Specifications  (TS)  for  each  unit.  One 
change  was  to  establish  a  range  of 
membership  of  the  Safety  Review 
Committee  (SRC)  from  eight  to  twelve 
members,  instead  of  strictly  eight  as 
currently  specified  in  the  TS  for  each 
unit.  Also,  this  change  would  provide  an 
equivalent  SRC  meeting  quorum 
requirement.  Other  TS  changes 
requested  in  the  licensee's  submittal 
have  been  noticed  separately. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7744).  One  of 
the  examples  (i)  of  these  actions 
involving  no  significant  hazards 
consideration  relates  to  a  purely 
administrative  change  to  Technical 
Specifications.  The  proposed  changes  to 
the  Technical  Specifications  for 
Arkansas  Nuclear  One,  Units  1  and  2, 
would  allow  the  voting  members  on  the 
safety  review  committee  (SRC)  to  var>' 
from  a  minimum  of  eight  to  a  maximum 
of  12  persons  plus  the  SRC  chairman. 
This  change  would  provide  some 
flexibility  that  would  enhance  the 
functioning  of  the  SRC  and  does  not 
reduce  the  existing  requirements 
regarding  member  qualifications  and 
SRC  duties  and  responsibilities,  and 
provides  an  equivalent  definition  of 
what  constitutes  a  quorun    These 
proposed  changes  are  administrative  in 
nature  and  do  not  change  the  functional 
requirements  of  the  SRC  presently  in  the 
Technical  Specifications  and,  therefore, 
involve  no  significant  hazards.  Those 
requests  do  not  involve  a  significant 
increase  in  the  probability  or 
consequence  of  an  accident  or  other 
adverse  condition  over  previous 
evaluations;  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  or 
condition  over  previous  evaluations;  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Based  on  this 
information,  the  staff  proposes  to 
determine  that  the  proposed  change 
does  not  present  a  significant  hazard. 

Local  Public  Document  Room 
location:  Tomhuson  Library.  Arkansas 


Tech  University.  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq    Bishop,  Cook,  Purcell,  & 

Reynolds.  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

XRC  P.-rif'C!  Director:  Jose  A.  Calvo 

Commonwealth  Edison  Company. 
Docket  Nos.  50-434  and  50-455,  Byron 
Nuclear  Power  Station,  Unit  .\os.  1  and 
2,  Ogle  County,  Illinois;  and  Docket  Nos. 
50-456  and  50-457  Braidwood  Station, 
Unit  Nos.  1  and  2,  Will  County.  lUmois 

Date  of  application  for  amendments: 
January  25.  1989,  supplemented 
February  3.  1989, 

Description  of  amendments  request 
The  proposed  amendment  would  revise 
Techncial  Specification  5.3.1  of 
Appendix  A  of  those  licenses  to  replace 
the  values  of  the  maximum  enrichment 
of  reload  fuel  with  a  reference  to  a 
report  entitled  "Criticality  Analysis  of 
Byron  and  Braidwood  Station  F'uel 
Storage  Racks."  which  contains  the 
values  of  those  limits.  In  addition, 
reference  to  this  report  has  been 
included  in  the  Definitions  Section  of  the 
Technical  Specifications  (TS)  to  note 
that  it  is  the  unit-specific  docimient  that 
provides  these  limits  for  the  current 
operating  reload  cycle.  Furthermore,  the 
definition  notes  that  the  values  of  these 
cycle-specific  parameter  limits  are  to  be 
determined  in  accordance  with  the 
Specification  69,1.10.  This  specification 
requires  that  these  limits  be  determined 
for  each  reload  cycle  in  accordance  with 
the  referenced  NRC-approved 
methodology  for  these  limits,  and  be 
consistent  with  the  applicable  limits  of 
the  safety  analysis. 

Finally,  this  report  and  any  mid-cycle 
revisions  shall  be  provided  to  the  NRC 
upon  issuance.  Generic  Letter  88-16, 
dated  October  4, 1988.  ft-om  the  NRC 
provided  guidance  to  the  licensees  on 
requests  for  removal  of  the  values  of 
cycle-specific  parameters  from  TS.  The 
licensee's  proposed  amendment  is  in 
response  to  this  Generic  Letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
consideration.  According  to  10  CFR 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  License 
Condition  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  88- 
16  for  licensees  requesting  removal  of 
the  values  of  cycle-specific  parameters 
from  TS.  The  establishment  of  these 
limits  in  accordance  to  an  NRC- 
approved  methodology  and  the 
incorporation  of  these  limits  into 
"Criticality  Analysis  of  Byron  and 
Braidwood  Station  Fuel  Storage  Racks" 
will  ensure  that  proper  steps  have  been 
taken  to  estabhsh  the  values  of  these 
hmits.  Furthermore,  the  submittal  of  this 
report  will  allow  the  staff  to  continue  to 
trend  the  values  of  these  limits  without 
the  need  for  prior  staff  approval  of  these 
limits  and  without  introduction  on  an 
unreviewed  safety  question.  The  revised 
specifications  with  the  removal  of  the 
values  of  cycle-speci&c  parameter  limits 
and  with  addition  of  the  referenced 
report  for  these  limits  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  those  previously 
evaluated.  They  also  don't  involve  a 
significant  reduction  in  the  margin  of 
safety  since  the  change  does  not  alter 
the  methods  used  to  establish  these 
limits. 

Consequently,  the  proposed  change  on 
the  removal  of  the  values  of  cycle- 
specific  limits  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Because  the  values  of  cycle-specific 
parameters  will  continue  to  be 
determined  in  accordance  with  an  NRC- 
approved  methodology  a  id  be 
consistent  with  the  appUcable  limits  of 
the  safety  analysis,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

The  proposed  amendment  does  not 
alter  either  the  requirement  that  the 
plant  be  operated  within  the  limits  for 
cycle-specific  parameters  or  Lhe 
required  remedial  actions  that  must  be 
taken  when  these  lim.its  are  not  met. 
While  it  is  recognized  that  such 
requirements  are  essential  to  plant 
safety,  the  values  of  limits  can  be 
determined  in  accordance  with  NRC- 
approved  methods  without  affecting 
nuclear  safety.  With  the  removal  of  the 
values  of  these  limits  from  the  technical 
specifications,  they  have  been 
incorporated  into  a  report  that  is 
submitted  to  the  Commission.  Hence, 
appropriate  measures  exist  to  control 
the  values  of  these  limits.  These  changes 
are  administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 


18946 


Federal  Resdster  /  Vol    54.  No.  84  /  Wednesday.  May  3.  1989  /  Notices 


manner  that  involves  significant  hazards 
considerations. 

Based  on  the  preceding  assessment, 
the  staff  beheves  this  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron  Station,  the 
Rockford  Public  Library,  215  N.  Wyman 
Street,  Rockford,  Illinois  61101.  for 
Braidwood  Station,  the  Wilmington 
Township  Public  Library,  201  S. 
Kankakee  Street.  Wiimirgton,  Illinois 

60481, 

Attorney  to  licensee:  Michael  Miller. 
Esquire;  Sidley  and  .\ustin.  One  First 
National  Plaza.  Chicago.  lilinois  6060.3 

,\RC  Project  Director  Daniel  R. 
Muller 


Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  cpp'ncction  'or  amendments: 
April  11.  1989 

Description  of  amendments  request: 
Pursuant  to  10  CFR  50  90, 
Commonwealth  Edison  Company 
(CECo,  the  licensee)  proposed  to  am.end 
Appendix  A,  Technical  Specifications 
(TS).  of  Facility  Operating  Licenses 
DPR-29  and  DPR-30  for  the  Quad  Citirs 
Nuclear  Power  Station  (QCNTS).  The 
proposed  amendment  will  change  the 
current  language  of  TS  surve'llance 
requirement  4,7.A.2.b  to  be  consistent 
with  the  test  frequency  delineated  m  10 
CFR  Part  50.  Appendix  ]  C  Primary 
Reactor  Containment  Leakage  Testing 
for  Water  Cooled  Power  Reactors').  The 
existijig  TS  requirement  is  more 
restrictive  than  10  CFR  Part  50. 
Appendix  J  and  could  require  a  plant 
shutdown  pnor  to  a  scheduled  refueling 
outage,  especially  in  light  of  la-month 
fuel  cycles.  The  provisions  of  10  CFR 
Part  50,  Appendix  [  are  structured  such 
that  this  situation  would  be  prevented. 
TS  4.r.A.2.b  requires  a  Type  A  t^st  be 
performed  at  least  every  18  months  in 
!he  event  that  two  consecutive  Type  A 
\e<s  fail  to  m.eet  applicable  acceptance 
criteria.  The  proposed  change  would 
require  a  Type  A  test  be  performed  at 
each  shutdown  for  refueling  or 
approximately  every  18  months, 
whichever  occurs  first,  in  the  event  that 
:\vo  consecutive  tests  failed.  ^ 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
star-.. lards  for  determ.inir.g  whether  a 
sianificant  hazards  consideration  exists 
(10  CFK  50,921ci).  A  proposed 
amendm.ent  to  an  operating  license  for  a 
facility  involvps  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92.  CECo  conducted  an  analysis 
of  their  proposed  amendment  and 
concluded  that  it  does  not  involve  a 
significant  hazards  consideration. 

In  a  Federal  Register  notice 
publication  dated  March  6. 1986  (51  FR 
7751)  the  Commission  provided 
guidance  on  "Examples  of  Amendments 
That  Are  Considered  Not  Likely  To 
Lnvoive  Significant  Hazards 
Consideration  "  Example  ('.-ii)  is  defined 
as  "A  change  to  conform  a  license  to 
changes  in  the  regulations,  where  the 
license  change  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  wi»h  the  regulations."  Appendix 
I  of  10  CFR  Part  50  was  made  a 
regulatory  rule  after  Quad  Cities  Station 
was  licensed.  CECo  previously 
submitted  a  TS  amendment  request, 
dated  April  13. 1981,  to  incorporate  the 
provisions  of  Appendix  [The  N'RC 
approved  this  request  as  license 
amendments  (No.  82  and  76  for  Units  1 
and  2.  respectively)  on  November  2. 
1982.  Unfortunately  this  original  TS 
amendment  language  for  conducbng 
Type  A  tests,  following  consecutive 
failures,  was  not  an  accurate  reflection 
of  the  actual  regulatory  requirements. 
Consequently.  CECo's  subsequent 
request,  dated  April  11. 1989  to  amend 
their  facility  license,  is  attempUng  to 
correct  this  discrepancy  and  make  TS 
4.7.A.2.b  conform  exactly  with 
Appendix  J  as  it  should  have  been 
originally.  The  current  difference 
between  TS  4.7.A.2.b  and  Appendix  J 
does  not  result  from  any  technical 
design  or  licensing  basis.  The  TS 
wording  proposed  for  QCNTS  is  also 
consistent  with  current  Dresden  TS,  a 
similar  nuclear  power  station  in  vintage 
and  design. 

NTIC  staff  reviewed  the  licensee's 
application  and  analysis  of  no 
significant  hazards  consideration.  Based 
upon  this  review  and  the  above 
discussion,  and  Commission  guidance 
the  NRC  staff  proposes  to  determine 
that  this  amendment  request  does  not 
tavolve  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Librarj'.  221 
Hennepin  Avenue.  Dixon.  Illinois  61021, 

Attorney  for  licensee:  Michael  I, 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago,  Illinois 
60603. 


NRC  Project  Director:  Daniel  R. 
Muller 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  January 
10,  1989 

Description  of  amendment  request:  By 
an  application  dated  January  10. 1989, 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  proposed  to 
amend  the  existing  Technical 
Specification  sections  that  refer  to  the 
boron  concentrations  in  the  idled/ 
i.solated  loops.  The  proposed 
amendment  will;  (a]  split  and  revise 
existing  Technical  Specification  (TS) 
section  3.3.1,5  "Isolated  Loop,"  into 
sections  3.3.1.5  "isolated  Loop"  (Modes 
1  and  2)  and  3.3.1.6  "Isolated  Loop" 
(Modes  3,  4.  5  and  6).  (b)  renumber  and 
revise  existing  TS  section  3.3.1.6 
"Isolated  Loop  Startup,"  to  TS  section 
3.3.1.7  "Idled  Loop."  (Modes  3,  4,  5  and 
6)  and  (c)  split  and  revise  existing  TS 
section  3.3.1.8  "Idled  Loop  Startup."  into 
sections  3.3.1 10  "Idled  Loop  Startup" 
(Modes  1  and  2)  and  3.3.1.11  "Idled  Loop 
Startup"  (Modes  3,  4,  5  and  6).  Currently, 
the  TS  requires  that  the  boron 
concentration  in  the  idled/isolated  loops 
be  maintained  greater  than  or  equal  to 
the  boron  concentration  in  the  operating 
loops.  In  Modes  1  and  2.  the  proposed 
amendment  will  not  alter  the  current  TS. 
In  Modes  3.  4,  5  and  6,  the  TS  will  be 
revised  to  require  a  boron  concentration 
in  the  idled/isolated  loops  that  is  greater 
than  or  equal  to  the  shutdown  margin 
requirements  as  specified  in  the  current 
TS  Sections  3.1.10.2,  3.10.1.3  and  3.13. 

Basis  for  proposed  no  significant 
tnzards  consideration  determination: 
The  Commission  has  provided 
standards  for  detenr.ining  whether  a 
significant  hazard  exists  as  stated  in  10 
CFR  50  92.  CYAPCO  has  reviewed  the 
proposed  changes  and  concluded  that 
the  proposed  amendment  satisfies  the 
three  criteria  in  10  CFR  50.92  and 
therefore  involves  no  significant  hazards 
consideration. 

CYAPCO  has  provided  the  following 
discussion  regarding  these  three  criteria. 
The  proposed  changes  do  not: 

1.  L";Volve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

Boron  Concentration  Change  in  Proposed 
Technical  Specification  Sections  3.3.1.9 
through  3,3,1,11 

The  safety  analysis  assumes  that  the 
inactive  loop  is  at  the  boron  concentration 
which  corresponds  to  the  shutdown  margin 
requirement.  Inaccuracies  in  determining  the 
concentration  are  accounted  for  in  the 
analysis.  The  proposed  change  requires  that 
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an  idled  or  isolated  loop  be  at  a  boron 

concentration  greater  than  or  equal  to  that 
required  to  meet  the  shutdown  margin.  Thus, 
the  change  does  not  impact  the  consequences 
of  the  idled  or  isolated  analysis. 

Other  Changes  in  Proposed  Technical 
Specification  Sections  3.3.1,6  and  3,3,1,9 

In  addition  to  the  boron  concentration 
change  addressed  in  the  above  discussion. 
the  applicability  requirements  have  been 
increased  to  include  MODE  6, 

The  increased  requirements  will  reduce  the 
potential  for  reactivity  transients  during 
operation  in  MODE  6.  The  safety  analysis 
assumes  that  the  boron  concentration  and 
temperature  surveillances  are  performed 
when  8  loop  is  isolated  or  idled  dunng 
operation  in  MODE  6.  Thus,  the  change  is 
consistent  with  the  safety  analysis  and  does 
not  impact  the  consequences  of  any  event 

Other  Changes  in  Proposed  Technical 
Specification  Section  3.3,1.7 

In  addition  to  the  boron  concent;  ation 
change  addressed  in  the  above  discussion, 
the  applicability  requirements  have  been 
increased  to  include  MODE  6.  the  LCO 
requirement  to  keep  the  reactor  subcntical  by 
1000  pern  has  been  deleted,  and  a  footnote 
has  been  added  which  removes  from  the 
applicability  section  die  instances  when  a  hot 
leg  loop  isolation  valve  is  opened  to  create  an 
idled  loop  configuration. 

The  inclusion  of  MODE  6  is  acceptable  as 
discussed  above  for  Technical  Specification 
Section  3.3.1.9. 

The  defimtion  of  MODES  3,  4,  and  5  require 
that  the  reactor  t>e  »ubcnlical  with  K^  less 
than  .99  and  MODE  6  requires  K^„  less  than 
.94.  Thus  the  requirement  on  subcriticahty  m 
this  section  is  redundant  and  can  be  delnicd. 

The  note  which  removes  from  the 
epplicability  section  the  instances  when  a  hot 
leg  loop  isolation  valve  is  opened  to  create  an 
idled  loop,  does  not  impjct  the  design  basis 
events.  With  the  cold  leg  loop  isolation  valve 
closed  there  will  be  no  flow  through  the  loop. 
Thus  there  w-Jl  be  no  f  ow  induced  reactivity 
insertion  to  the  RCS  due  to  temperature  or 
boron  concentration  differences.  If  Ifie  RCS 
were  depressurized  after  opening  the  loop 
isolation  valve,  less  than  10  ft.'  of  fluid  would 
be  displaced  into  the  remainder  of  the  RCS. 
This  volume  of  !"luid  is  insignificant  when 
compared  to  the  volume  of  fluid  in  the 
remainder  of  the  RCS.  In  additioa  any 
cooldov.m  of  the  RCS  that  would  most 
probably  occur  as  the  plant  is  depressurized 
would  negate  this  effect  of  the 
depressunzation.  For  these  reasons  the 
proposed  change  has  an  insignificant  impact 
on  the  design  basis  events. 

Other  Changes  in  Proposed  Specification 
Section  3.3.1.11 

In  addition  to  the  boron  concentration 
change  addressed  in  the  above  discussion. 
the  discussion  of  Specification  3.3.1.7 
regarding  removal  of  the  requirement  to 
remain  lOOC  pcm  subcrihcal  eppHes  here.  For 
these  reasons  the  change  does  n.'jt  impact  the 
consequences  of  the  design  basis  events. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  proposed 
change  only  modifies  the  required  boron 
concentration  for  idled  and  isolated  loops 
during  operation  in  MODES  3  through  6  The 
proposed  changes  are  consistent  with  the 


safety  analysis  for  idled  loop  startup  and  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  margin 
of  safety.  The  current  Technical  Specification 
bases  provide  margin  against  a  dilution  event 
in  MODES  3.  4.  and  6  by  requiring  an  idled  or 
isolated  loop  to  be  at  the  same  concentration 
as  the  remainder  of  the  RCS.  The  safety 
analysis  assumes  that  the  idled  or  isolated 
loop(s)  is  at  a  boron  concentration  greater 
than  or  equal  to  that  required  to  meet 
shutdown  or  refueling  requirements, 
whichever  is  appropriate.  The  proposed 
changes  are  consistent  with  the  safety 
analysis  and,  therefore,  do  not  reduce  the 
margin  of  safety. 

The  staff  has  reviewed  the  analysis 
provided  by  the  licensee  in  support  of  a 
no  significant  hazards  consideration 
determination.  The  staff  agrees  with  the 
licensee's  analysis  and  believes  that  the 
licensee  has  met  the  criteria  for  such  a 
determination.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day,  Berry  8t  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Slolz 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ol  Dalton. 
Georgia.  Docket  Nos.  50-424  and  50-42.5. 
Vogtle  Electric  Generating  Plant.  Inits  1 
and  2,  Burke  County,  Georgia 

Date  of  amendment  request-  April  5, 
1989 

Description  of  amendment  request 
The  proposed  amendment  deletes  the 
following  s'^ntence  from  Technical 
Specification  6.4  2.2;  'The  SRB  shall  be 
organized  as  one  board  for  all  GPC 
Nuclear  power  plants."  This  change  will 
allow  a  separate  Safety  Review  Board 
(SRB)  for  each  Georgia  Power  Company 
(GPC)  nuclear  plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
GPC  operates  two  nuclear  power  plants. 
One  is  the  Hatch  Nuclear  Plant,  a 
boiling  water  reactor  of  General  Electric 
design,  and  the  other  is  the  Vogtle 
Electric  Generating  Plant  (VEGP)  which 
is  a  pressurized  water  reactor  of 
VVestmghouse  de,';ign.  Currently  the 
VECP  Technical  Specifications  (TS) 
require  that  the  same  (SRB)  be  used  for 
both  of  these  plants.  The  proposed 
change  to  the  TS  will  delete  tliat 
requirement.  The  removal  ot  that 
restriction  will  allow  the  formulation  of 
a  specific  SRB  for  each  plant.  The 
qualifications  for  membership  on  the 


SRB  and  the  responsibilities  of  the  SRB 
will  not  change. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  has  determined  that  should 
this  request  be  implemented,  it  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  change  does  not  affect  any 
plant  operating  parameter. 

Also,  the  licensee's  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee's 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  qualification 
requirements  and  responsibilities  of  the 
SRfi  are  not  changed. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders.  Lcckerman 
and  Ashmore.  Chandler  Building,  Suite 
1400. 127  Peachtree  Street,  N.E.,  Altanta, 
Georgia  30043. 

NRC  Project  Director:  David  B. 
Matthews 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  SL  Chariea 
Parish,  Louisiana 

Date  of  amendment  request  March  21. 
1989 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Technical  Specifications  on  Control 
Room  Air  Conditioning  System  by 
separating  the  current  composite 
requirements  into  four  specifications 
covering  control  room  emergency  air 
filtration  system  (two  mode  sets),      t> 
control  room  air  temperature,  and 
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control  room  isolation  and 
prpssurization.  This  amendment  is 
related  to  a  revision  to  the  Technical 
Specitlcation  Bases  approved  by  the 
NRC  in  a  letter  dated  August  9, 1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  change  clarifies  the 
operability  criteria  for  the  various 
heating,  ventilating,  air  condition 
(HVAC)  components  servicing  the 
control  room.  The  composite 
requirements  in  the  current  Technical 
Specification  are  not  altered  except  that 
they  will  be  contained  in  four  separate 
specifications  to  address  specific 
requirements. 

The  Commission  has  proviJeJ 
standards  for  determming  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50  92.  A  proposed 
amendment  to  an  cpera'ing  license  for  a 
facility  involves  no  signifi';an:  hazards 
consideration  ;f  operai;on  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (l)  involve  a 
significant  increase  m  the  probdbil'-y  of 
consequpnr.ps  of  an  acciden*  previously 
evdl'ja'ed.  (2)  create  the  possibility  of  a 
new  or  different  kmd  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saf':ity 

The  proposed  chans"  represen's  a 
specialization  of  system  and  its 
operability  criteria  each  into  a 
specification.  The  sum  of  the  new 
specifications  is  consistent  with  the 
current  overall  specifications  but  less 
confusing  and  easier  understood.  There 
IS  no  change  to  the  systems  operation  or 
design  and  no  change  to  the  responses 
to  postulated  accidents.  Ther'^fore.  the 
proposed  change  does  not  involve  a 
9  gnificant  increase  in  probabilities  or 
consequences  of  any  accident 
previously  evaluated.  In  addition,  the 
proposed  change  does  not  create  the 
pcss-bility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
The  systems  will  continue  to  be 
opera'ted  as  before  and  will  be  available 
for  service  as  required  by  the  current 
Technical  Specifications.  Therefore,  the 
pioposcd  amendment  will  not  involve  a 
significant  reduction  in  a  m.argin  of 
si'ety 

Based  on  the  abo%e  considerations. 
the  staff  proposes  to  determine  that  the 
(.hinge  Joes  not  involve  a  significant 
hdza.'ds  consideration. 

Local  P'jblJc  Document  Room 
Lj'.:a::on:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Aftorrey  ^or  licensee:  Bruce  W. 
Churchill,  Esq  .  Shaw,  Pittman.  Potts  and 
r-owbndgc.  2.500  N  St..  NW., 
Washington.  DC  2(X)37 


NRC  Project  Director:  Jose  A.  Calvo 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2.  Scriba,  New 
York 

Date  of  amendment  request: 
November  10. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Section  4.0.5. 
Surveillance  Requirements  for  Inservice 
Inspection  and  Testing,  to  incorporate 
the  requirements  of  Generic  Letter  88-01, 
"N'RC  Position  on  IGSCC  In  BWR 
Austenitic  Stainless  Steel  Piping"  dated 
January  25. 1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
g\iidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (ii)  "a  change  that  constitutes 

an  additional  restriction e.g.,  a 

more  stringent  surveillance 
requirement." 

Because  the  application  for 
amendment  involves  a  change 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13128. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq..  Conner  * 
Wetterhahn.  Suite  1050, 1747 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20006. 


NRC  Project  Director:  Robert  A. 
Capra 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50  275  and  50-321,  Diablo 
Canyon  Power  Plant.  Unit  Nos  1  and  2, 
San  Luis  Obispo  County,  C.ilifomia 

Dates  of  amerdment  request:  April  18, 
1988  (Reference  LAR  88-05) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(T3)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  revise  TS 
Sections  3,0  and  4.0  and  associated 
Bases  on  the  applicability  of  limiting 
conditions  for  operation  and 
surveillance  requirements.  This 
amendment  request  also  proposes  to 
delete  the  exception  to  TS  3.04  in  the 
applicable  Technical  Specifications.  The 
proposed  changes  are  in  accordance 
with  the  recommendations  of  Generic 
Letter  87-09  to  clarify  the  TS  to  provide 
greater  operational  flexibility  and 
preclude  unnecessary  plant  shutdowns 
and  to  clarify  the  TS  to  allow  passage 
through  or  to  operational  modes  as 
required  to  comply  with  Action 
Requirements. 

Specific  TS  changes  would  include  the 
following:  TS  3/4  0.  Table  3.3-1,  Table 
3.3-3.  3/4  3.3,  Table  3.3-6,  3/4  3.3.  3/4  4.9. 
3/4  4.10,  3/4  7.8.  3/4  7.9,  3/4  7.10.  3/4 
7  13.  3/4  8.4,  3/4  9.7,  3/4  9.9,  3/4  9.11,  3/4 
9.12,  3/4  11.1,  3/4  11.2.  3/4  11.3,  3/4  11.4. 
3/4  12.1,  3/4  12.2,  3/4  12.3,  and  B3/4  0. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
fdcility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  April 
\H.  1988,  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50,92  and  against  the 
Com.mission  guidance  concerning 
applhiation  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 


a.  Does  the  chanj^e  involve  a  sijjnificant 
increase  in  the  probability  or  consequences 
of  an  accident  previou.=,ly  evaluated? 

The  proposed  revision  to  Specification  3.0.4 
does  not  involve  a  signific.int  increase  in  ttie 
probability  or  consequences  of  on  accident 
previously  evaluated.  The  revision  aliows 
entry  into  an  Operational  Condition  in 
accordance  with  Action  requirements  when 
conformance  io  the  Action  requirements 
permits  continued  operation  of  the  facility  for 
an  unlimited  period  of  time.  This  operational 
flexibility  is  con'iistent  with  that  allowed  by 
the  existing  individual  LCOs  and  their 
associated  .''.cticn  requirements  whu  h 
provide  an  acceptable  level  of  safety  for 
continued  operation. 

The  proposed  revision  to  Specification  4.0.3 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Providing  a  delay  of  up 
to  24  hours  tn  ppnr.it  the  completion  of  a 
missed  surveillance  when  the  allowable 
outage  time  l!!n,t  of  the  Action  requirements 
is  less  than  24  hours  reduces  the  probability 
of  a  transient  occurring  whrn  the  affected 
system  or  corr  p,jne,-t  is  either  out  of  service 
to  allow  performance  of  the  surveillu.Tce  test 
or  there  is  a  lew  er  level  of  confidRni  e  in  its 
operability  because  the  norma!  surveillance 
interval  was  exceeded.  As  such,  the 
probability  and  con.=eqiicnces  of  an  accident 
previously  evaluated  are  actually  reduced  as 
a  result  of  the  proposed  revision. 

The  proposed  revision  to  Specification  4.0.4 
donnot  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evduated  because  it  is  a 
clarification  to  the  ppeciHcation  and  as  such 
it  is  administrative  in  nature.  The  revision 
makes  it  clear  that  Specification  4.0.4  does 
not  prevent  passage  through  or  to 
Operational  Conditions  as  required  to  comply 
with  Action  requirements.  This  is  consistent 
with  the  existing  Specification  3.0  4. 

The  revisions  to  the  Bases  Section  3.0  and 
4.0  and  the  elim.inatiun  of  specific  exemptions 
to  Specification  3.04  are  administrative  in 
nature  and.  therefore,  do  not  involve  a 
significant  increase  in  the  prob.abili'y  or 
consequences  of  any  accident  previously 
evaluated. 

b.  Does  the  tliaige  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  prevlou.iily  evaluated? 

The  proposed  amendment  does  not 
[require]...  physical  alteration  to  any  plant 
system,  nor  is  tliere  a  change  in  the  method  in 
which  any  safety  related  system  performs  its 
function.  The  pioposed  revisions  result  in 
improved  Technical  Specifications  by  (1) 
removung  unnecessary  restrictions  on  mode 
changes  and  facility  operation,  (2)  preventing 
unnecessary  shutdowns  caused  by 
inadvertent  exceedanc  e  of  surveillance 
intervals,  and  ( j)  avoiding  conflicts  within 
the  Technical  Cpecifications. 

The  revisions  to  the  Bases  Sections  3.0  and 
4.0  and  the  elimination  of  specific  exemptions 
to  TS  3  0.4  are  administrative  in  nat\u-e  and. 
therefore,  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  revision  to  Specification  3.0.4  allows 
operations  flexibility  consistent  with  that 
allowed  by  the  existing  individual  LCDs  and 
their  associated  Action  requirements.  An 
acceptable  level  of  safety  for  continued 
operation  is  provided. 

The  proposed  revision  to  Specification  4.0.3 
reduces  risk  by  providing  a  delay  of  up  to  24 
hours  to  permit  the  completion  of  a  missed 
surveillance  when  the  allowable  outage  time 
limit  of  the  Action  requirements  is  less  than 
24  hours.  This  reduces  the  probability  of  a 
transient  occurring  when  the  affected  system 
or  component  is  either  out  of  service  to  allow 
performance  of  the  surveillance  test  or  when 
there  is  a  lower  level  of  confidence  in  its 
operability  because  the  normal  surveillance 
interval  was  exceeded.  The  revision  to 
Specification  4.0.4  is  a  clarification  to  the 
specification  and  as  such  is  administrative  in 
nature.  The  revision  makes  it  clear  that 
Specification  4.0.4  does  not  prevent  passage 
through  or  to  Operational  Conditions  as 
required  to  comply  with  Action  requirements. 
This  is  consistent  with  the  existing 
Specification  3.0.4. 

The  revisions  to  the  Bases  Sections  3.0  and 
4  0  and  the  elimination  of  specific  exemptions 
to  Specification  3.0.4  are  administrative  in 
nature  and.  therefore,  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NT^C  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo.  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442.  San  Francisco.  California 
94120. 

NRC  Project  Director  George  W. 
Knighton 

Pacific  Gas  and  Electric  Company. 
Docket  Ncs  50  2 "5  ard  50-323,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2, 
San  Luis  Obispo  County,  California 

Dates  of  amendment  request: 
December  19, 1988  (Reference  L\R  88- 
09) 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  allow  the 
fully  withdrawn  position  for  the 
shutdowm  and  control  rod  banks  to  be 
redefined  as  225  steps  or  greater,  rather 
than  228  steps,  with  insertion  limits 
remaining  the  same.  This  revision  would 
provide  the  flexibihty  to  reposition  the  ^ 


rod  banks  as  part  of  a  control  rodlet 
wear  management  program  and  involves 
changes  to  TS  3.1.3.5  and  4.1.3.5  and 
Figures  3.1-la  and  3.1-lb. 

Also,  this  amendment  request  adds  x 
and  y  axis  intercepts  to  Figure  3.1-la. 
This  would  provide  clarity  to  operations 
personnel  as  to  the  value  of  rod  bank 
positions  for  these  power  conditions. 
Values  for  the  x  and  y  intercepts  were 
provided  from  the  Diablo  Canyon 
"Precautions.  Limitations  and  Setpoints 
Document." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  slated  in  10  CFR  50.92(c).  A  p.'-oposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of 
December  19. 1988,  evaluated  the 
proposed  changes  against  the  significant 
hazards  criteria  of  10  CFR  50.92  and 
against  the  Commission  guidance 
concerning  application  of  this  stand^jd. 
Based  on  the  evaluation  given  below, 
the  licensee  has  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration.  The 
hcensee's  evaluation  is  as  follows: 

,  a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Repositioning  rod  banks  will  reduce  the 
possibility  of  wear-through  of  the  rodlet 
cladding.  Thus,  the  co.nsequences  and 
probability  of  a  malfunction  of  the  rods  will 
be  decreased  while  maintaining  compliance 
with  functional  requirements.  ...[Slufficienl 
margin  exists  between  calculated  safety 
parameters  and  safety  limits,  such  that 
redefining  he  fully  withdrawn  position  for 
the  rod  barJcs  to  225  steps  or  greater,  will  not 
significantly  increase  the  probability  or  the 
consequences  of  any  previously  analyzed 
accident. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Repositioning  the  rods  does  not  involve  the 
addition  of  a  new  plant  system  or 
significantly  alter  operation  of  the  t  urrenl 
system.  Therefore,  this  change  will  net  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 
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A  Westinghouse  evaluation  has  determined 
ir.al  the  impact  of  redefining  the  fully 
withdrawn  position  for  the  rod  banks  to  225 
step*  or  gr-ater  has  a  negligible  effect  on 
peaking  factors  and  rod  worths  under 
dccident  conditions.  The  slight  change  in 
theie  parameters  does  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  Staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  find  them  acceptable. 
Therefore,  the  Staff  proposes  to 
determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department,  San 
L.ii8  Obispo,  California  93407. 

Attorney  for  Licensee:  Richard  F. 
Lncke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.  O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq.. 
r  /o  Pacific  Gas  and  Electric  Company. 
P  O  Box  7442.  San  Francisco.  California 

.\'RC  Project  Director:  George  W. 

Knighton 

Pacific  Gas  and  Electric  Company. 
Docket  No*.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant,  Lnif  .Nus.  1  and  2, 
San  Luis  Obispo  County,  Cahfomia 

Dates  of  amendment  ret^uest. 
February  28, 1989  (Reference  LAR  89-01) 

Description  of  amendm.ent  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPPl  Lrii!  N'oa  1  and  2  to: 

fl)  Change  the  description  of  Plant 
Staff  Review  Committee  (PSRC) 
membership  by  using  functional  and 
organizational  description  of  the  PSRC 
responsibilities  rather  than  by  formal 
job  title. 

(2)  Specify  that  the  qualifications  of 
each  PSRC  member  shall  meet  or  exceed 
the  requirements  and  recommendations 
of  ANSI/ ANS  3  1-1978. 

(3)  Increase  the  PSRC  quorum 
requirements  to  a  majority  (more  than 
one-half)  of  the  members  of  the  PSRC. 
and 

(4)  Revise  the  review  and  approval 
methodology  for  procedures  to  allow 
independent  technically  qualified 
individuals  to  conduct  procedure 
reviews  instead  of  the  PSRC, 

Specific  TS  changes  include  the 
following:  TS  Section  6.5.1  would  be 
revised  regarding  description  of  PSRC 
membership,  quorum  requirements, 
qualifications  and  review 
responsibilities  and  would  be 
renumbered  to  TS  Section  6  5.2.;  TS 
Section  6.5.1  wou'd  be  added  regarding 
the  review  methodology  for  procedures; 


TS  Section  6.8  would  be  revised 
regarding  methodology  for  procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of 
February  28. 1989.  evaluated  the 
proposed  changes  against  the  significant 
hazards  criteria  of  10  CFR  50.92  and 
against  the  Commission  gtiidance 
concerning  application  of  this  standard. 
Based  on  the  evaluation  given  below, 
the  licensee  has  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration.  The 
licensee's  evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  change  regarding  the  procedures 
review  methodology  will  not  result  in  a 
decrease  in  the  effectiveness  of  the  review 
methodology  and  will  result  in  an  equivalent 
or  more  effective  level  of  review. 

The  other  proposed  changes  are 
administrative  in  nature,  do  not  affect  plant 
operations,  constitute  more  restrictive 
requirements,  and  provide  greater  assurance 
of  effective  performance.  These  changes  are 
expected  to  result  in  improved  administrative 
practices.  Therefore,  these  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

.,.[Tlhere  is  no  physical  alteration  to  any 
plant  system,  nor  is  there  a  change  in  the 
method  by  which  any  safety  related  system 
performs  its  function.  The  proposed  changes 
arc  administrative  in  nature,  are  more 
restrictive  and,  therefore,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  or  are  morg  restrictive  and, 
therefore,  do  not  reduce  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licen.see's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 


involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Librai7,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq  ,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7412,  San  Francisco, 
California  94120  and  Dmce  Norton,  Esq.. 
c/o  Pacific  Gas  and  Electric  Company. 
P.O.  Box  7442.  San  Francisco,  California 
94120. 

NRC  Project  Director:  George  W. 
Knighton 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Dwblo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2. 
San  Luis  Obispo  County.  California 

Dates  of  amendment  request:  March 
20. 1989  (Reference  LAR  89-02) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPPJ  Unit  Nos.  1  and  2  to: 

(1)  Implement  a  no.mina!  40-hour  work 
week  for  operating  personnel  and  limit 
an  individual  to  work  no  more  than  28 
hours  m  any  48-hour  period; 

(2)  Change  the  requiremen!  for  plant 
staff  qualification  to  reference  ANSI/ 
ANS  3.1-1978  and  10  CFR  Part  55; 

(3)  Change  the  requirement  for  the 
plant  staff  retraining  and  replacement 
training  program  to  reference  10  CFR 
Part  55; 

(4)  Add  the  Plant  Manager.  Diablo 
Canyon  Power  Plant,  to  the  General 
Office  Nuclear  Plant  Review  and  Audit 
Committr-e  (GONPRAC)  membership 
and  to  reflect  the  current  title  of  the 
Manager,  Station  and  Hydro 
Construction;  and 

(5)  Require  the  submission  of  reports 
in  accordance  with  10  CFR  50.4. 

Specific  TS  changes  would  include 
revisions  to  TS  Sections  6.2.2,  6.3.  6.4, 
6, =i, 2,  6.9.1,  and  6.9.2, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  cnnsideration  exists 
as  stat'?d  in  10  CFR  50.92(cl.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (Ij  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accldrnt  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
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involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  March 
20,  1989,  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  Tlie  licensee's 
evaluation  is  as  follows: 

a.  Does  the  ch.'inae  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

I- se  of  a  12-hour  shift  fur  plant  staff 
personnel  wiU  not  result  in  an  increase  in  llie 
probability  or  consequences  of  an  accident 
because:  studies  of  12-hour  shift  operations 
have  not  indicated  any  deleterious  e.fects: 
PGSiE's  12  hour  shift  schedulinR  is  similar  to 
shift  rotations  now  being  used  successfully  at 
several  other  nuclear  power  plants;  and 
PG&E's  12-hour  shift  schedulins  is  consistent 
with  the  draft  revised  .NRC  Policy  Statement 
on  control  of  working  hours,  indicating  the 
NRC  intent  to  move  away  from  prescriptive 
requirements  in  the  Technical  Specifications 
governing  work  hours. 

The  other  proposed  changes  will  result  in 
improved  administrative  practices  cnnstitu'e 
more  restrictive  requirements,  are  ru.isistent 
with  NRC  regulations,  and  do  not  affect  plant 
operations. 

Based  on  these  considerations,  these 
changes  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

..,[T]here  is  no  physical  alteration  to  any 
plant  system,  nor  is  there  e  change  in  the 
method  in  which  ciy  safety  related  system 
performs  its  function.  The  proposed  changes 
are  administrative  in  nature  and,  ifierefore, 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

c.  Does  the  change  invoUe  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  and,  therefore,  will  not  reduce  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq.. 
c/o  Pacific  Gas  and  Electric  Company, 


P.O.  Box  7442,  San  Francisco.  California 
94120, 
NRC  Project  Director:  George  W. 

Knighton 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant.  Unit  ,Nos.  1  and  2, 
San  Luis  Obispc  County.  California 

Dates  of  amendment  request  March 
22. 1989  (Reference  LAR  89-03) 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to 

(1)  Change  TS  4.3.1.1,  Table  4.3-1.  Item 
23,  Seismic  Trip,  to  increase  the 
surveillance  test  interval  (STI)  for  the 
seismic  trip  system  actuating  device 
operational  test  from  6  to  18  months  to 
eliminate  the  need  to  perform  seismic 
trip  system  surveillance  testing  at 
power,  and 

(2)  Change  TS  3.3.1,  Table  3,3-1.  Item 
23,  Seismic  Trip,  to  add  a  Table 
Notation  allowing  the  seismic  trip 
system  to  be  removed  from  service  for 
up  to  72  hours  for  maintenance  or 
component  replacement  should  failures 
be  detected  while  operating  at  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wnth  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  March 
29, 1989,  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Operation  of  the  seismic  trip  system  is  not 
required  or  assumed  to  mitigate  the 
consequences  of  any  accident  in  the  FSAR 
Update  safety  analyses.  The  seismic  trip 
system  component  history  demonstrates  that 
component  failures  would  not  have  prevented 
a  reactor  trip  had  a  seismic  event  of  the 


prescribed  magnitude  occurred.  Because  the 
system  design  does  not  permit  reliable  testing 
8t  power,  two  challenges  to  the  reactor 
protection  system  have  occurred  during 
testing.  Such  challenges  cause  an  increase  in 
core  damage  frequency.  Increasing  the  STI  to 
allow  testing  to  be  performed  during 
shutdown  periods  will  eliminate  the  risk  of 
inadvertent  reactor  trips  and  establishing  an 
out  of  service  time  will  allow  for 
maintenance  or  component  replacement  at 
power. 

Therefore,  the  proposed  changes  to 
increase  the  STI  of  the  trip  actuating  device 
operational  test  to  18  months  and 
establishing  an  out  of  service  time  at  72  hours 
do  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  preMousIy  evaluated? 

There  is  no  physical  alteration  to  any  plant 
system,  nor  is  there  a  change  in  the  method 
by  which  any  safety  related  system  performs 
its  function.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  changes  would  potentially 
reduce  the  number  of  inadvertent  reactor 
trips  due  to  on-line  surveillance  testing  and. 
therefore,  would  result  in  an  increase  in  plant 
safety.  Since  the  seismic  reactor  trip  is  not 
assumed  to  function  for  any  of  the  Chapter  15 
FSAR  Update  accident  analyses,  there  is  no 
affect  on  the  margin  of  safety  as  defined  in 
those  analyses.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo.  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442.  San  Francisco. 
California  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Com.pany, 
P.O.  Box  7442.  San  Francisco,  California 
94120. 

NRC  Project  Director  George  W. 
Knighton 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2, 
San  Luis  Obispo  County,  California 

Dates  of  amendment  request  March 
29. 1989  (Reference  LAR  89-04) 
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1B932 


Federal  Register  /  Vol.  54.  No.  84  /  Wednesday,  May  3,  1989  /  Notices 


Federal  Register  /  Vol.  54,  .\o.  84  /  Wednesday,  May  3.  1989  /  Notice' 


D"scr:pUcn  of  CLTiendwent  request- 
The  propose  i  amendment  would  revise 
the  ccmbinr  j  Technical  Specifications 
[TS!  for  !he  Didblo  Canyon  Power  Plant 
(DCPP)  Unit  Ng8.  1  and  2  to  require  Lhe 
licensee  to  maintain  at  least  23  feet  of 
water  above  the  top  of  irradiated  fuel 
assemblies  within  the  vessel  during 
movement  of  rod  cluster  control 
e.ssemblies.  The  present  TS  requires  that 
at  least  23  ftet  of  water  must  be 
maintained  above  the  top  of  the  reactor 
vessel  flange.  The  proposed  amendment 
would  revise  TS  3/4.9.10.  "Water  Level- 
r.eactor  Vessel"  and  the  associated 
rases. 

Specirically.  TS  3.9.10  would  be 
subdivided  into  TS  3.9.10.1  and  TS 
3  9.10.2  to  address  different  operational 
situations.  TS  3.9.10.1  would  require  at 
hast  23  feet  of  water  above  the  reactor 
;  rtss;..-"  \-':  !-;  ;1.3r.K;«>  for  movement  of 
t  icl  assembl:es  witlim  containment.  TS 
3  9  :0  2  woui.i  allow  rod  cluster  control 
<;33embly  ;FCCA)  movement  within  the 
reactor  pressure  vessel  with  at  least  23 
f'^et  of  wate."  uver  the  'op  of  '.^.e 
!.-radiafed  fuel  assen'.Laes  .\.so.  a 
f'atement  would  be  added  to  the  TS 

3  910.1  action  statement  to  specify  that 
the  prcv,3ior.s  of  TS  3  0.3  a.-e  not 
PDpiicable.  TS  3,9  10,2  would  al'.^iw 
FCC.^  movement  with  23  feet  of  water 

i  ver  the  top  of  irradiated  fuel 
nssembhes  TS  4.9,10  would  be 
f  ubdivided  :.To  TS  4.9.10,1  and  TS 

4  9,10,2  to  r-;'4uire  surve.. lance  of  the 
refueling  water  l-ivcl  for  mo\  ement  of 
f  .el  assembhes  and  for  movement  cf 

■■  jn'rol  rods,  respectively. 

Basis  ^.T  proposed  no  significant 
hazards  cor.sideratan  delenninctioiv 
The  Commi^slon  has  provided 
randards  f:r  determining  whether  a  no 
tar.ifxnt  hazards  consideration  exists 
c  J  stated  .n  10  CFR  50,92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  invclves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordan-e  with  Lhe  proposed 
amendment  would  not:  (1)  involve  a 
s'gniHcant  increase  in  the  probability  or 
consequenc38  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  March 
29, 1989.  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  signiHcant 


hazards  consideration.  The  Ucensee's 
evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
cf  an  accident  previously  evaluated? 

The  basis  for  requiring  23  feet  of  wafer 
above  the  reactor  vessel  flange  is  to  ensure 
that  sufficient  water  depth  Is  available  to 
remove  99  percent  of  the  assumed  10  percent 
iodine  gap  activity  if  released  by  an 
i:  radiated  fuel  assembly.  During  uncoupling 
of  the  control  rod  drive  shafts,  the  upper 
internals  are  stiU  in  place  and  the  fuel 
Bjsemblies  will  remain  seated  in  the  reactor 
pressure  vessel.  With  the  fuel  assemblies 
eiated  in  the  pressure  vessel  23  feet  of  water 
above  the  fop  of  the  fusl  will  ensure  sufficient 
water  depth  \»  available  to  remove  99  percent 
of  the  assumed  10  percent  iodine  gap  activity 
released  from  any  conceivable  accident  in 
accordance  with  NRC  Safety  Guide  25. 

This  change,  which  involves  uncoupling  the 
control  rod  drive  shafts  sooner  in  the 
rcfuchng  evohition  and  at  a  lower  reactor 
vessel  water  level,  does  not  alter  the 
conditions  or  assumptions  of  the  accident 
analysis,  increase  the  probability  or 
consequences  of  the  accidents  analyzed,  or 
the  bases  of  the  current  Technical 
Specification.  Fuel  handUng  operations 
during  refueling  are  unchanged  and  the 
refueling  water  level  requirement  remains 
consistent  with  the  accident  analysis 
BssumpUons  in  the  DCPP  FSAR  Update 
concerning  the  minimum  required  water 
level. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Requiring  23  feet  of  water  above  the 
irradiated  fuel  assemblies  during  movement 
of  RCCAs  is  in  accordance  with  the 
assumptions  made  in  the  DCPP  FSAR  Update 
and  the  Bases  of  the  Technical  SpecificationB 
(B  3/4.9.10  and  B  3/4.9.11)  that  require  23  feet 
of  water  be  available  over  any  fuel  damaged 
in  a  fuel  handling  accident  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

Requiring  23  feet  of  wafer  above  the 
irradiated  fuel  assemblies  during  movement 
is  in  accordance  with  the  Bases  of  the 
Technical  Specifications  (B  3/4.9.10  and  3/ 
4.9.11)  that  require  23  feet  of  water  be 
available  over  any  fuel  damaged  in  a  fuel 
handling  accident  Therefore,  this  change 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 


Loccl Public Documer.'.  Room 
location:  California  Polytechnic  Sta'e 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
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P  O  Box  7442.  San  Francisco,  California 
94120. 

NRC  Project  Director  George  W. 
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Philadelphia  Electric  Company,  Docket 
No.  50-352.  Limerick  Generating  Station 
Unit  1.  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request  February 
2Z  1989 

Description  of  amendment  request: 
Tlie  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  related 
to  the  Standby  Liquid  Contjol  System 
(SLCS!  to  ensure  compliance  with 
paragraph  (c!(4)  of  the  Anticipated 
Transient  Without  Scram  {ATVVS]  Rule, 
10  CFR  50.62,  and  to  simplify  and 
improve  the  TS  requirements  for  the 
I'ackup  shutdown  system.  The  AT'vVS 
Rule  requires  that  the  SLCS  for  BVVRs 
have  an  equivalent  control  capacity  of 
86  gpm  of  13  weight  percent  sodium 
pentaborate  solution.  One  of  the 
proposed  changes  to  the  surveillar-e 
lequirements  (SR)  on  the  SLCS  wouli  be 
inclusion  of  a  formula  that  includes  the 
concentration  of  sodium  pentaborate 
and  the  two  pump  flowrate  to  comply 
with  the  ATWS  Rule.  The  SRs  would 
also  be  revised  to  specify  that  the 
available  volume  of  sodium  pentaborate 
solution  must  be  at  least  4537  gallons, 
instead  of  having  the  operators 
determine  the  minimum  required  volume 
from  a  figure,  and  to  require  that  the 
available  weight  of  sodium  pentaborate 
must  be  at  least  5389  pounds.  The 
Limiting  Condition  for  Operation  (LCO) 
definition  for  operability  would  require 
that  all  three  injection  loops  shall  be 
tested  in  three  operat;ng  cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c1.  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 


any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
with  the  request  for  the  license 
amendment.  The  licensee's  analysis  of 
the  proposed  amendment  against  the 
three  standards  in  10  CFR  50.92  is 
reproduced  below: 

A.  The  proposed  changes  do  not  involve  a 
significant  incrpase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  reque.sted  changes  do  not  involve  any 
physical  changes  to  the  SLCS  or  its  operation. 
The  proposed  changes  reflect  SRs  necessary- 
to  ensure  compliance  with  ATWS  Rule, 
relocation  of  certain  SRs  m  order  to  simplify 
the  Technical  Specifications  (TS).  and  a  SR 
change  to  reflect  actual  system  design.  This 
latter  change  extends  the  SLCS  loop  testing 
requirement  to  three  cycles  to  reflect  the  LCS 
three  pump  design.  Ail  testing  criteria  will 
continue  to  be  met  to  ensure  the  same  high 
degree  of  reliability  for  the  SLCS.  Therefore. 
the  same  or  better  reljabiiit;  of  the  SLCS 
system  wiii  result. 

The  latest  General  Electric  design  data  is 
incorporated  into  the  proposed  specifications 
to  reflect  more  refined  mstrument  accuracies. 
Design  mai-gins  and  requirements  continue  to 
be  satisfied. 

The  proposed  change  to  add  minimum 
operability  requirements  in  the  LCO,  provides 
specifics  on  what  these  requirements  are 
since  none  are  currently  stated.  This  change 
is  administrative,  since  the  minimum 
operability  rcquircmentj  are  the  same  as 
those  in  the  TS  bases  and  the  design  bases. 

The  proposed  changes  described  above 
maintain  system  design  criteria  and 
surveillance  requi.'-ements.  In  addition,  no 
changes  to  the  system  or  its  operation  result 
and  therefore,  these  changes  do  not  modify  or 
add  any  initiating  parameters  that  would 
significantly  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

FS.\R  Sections  9  3  5  and  16  8  were 
reviewed  in  making  this  determination. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  u  lie  a-  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
design  or  physical  changes  to  the  SLCS  and 
do  not  change  system  operation.  The  design 
bases  of  LCS  will  rem-iin  the  same. 
Therefore,  the  current  FS.'-iR  will  remain 
comiplete  and  accurate  in  its  discussion  of  the 
licensing  basis  events  and  in  analyzing  plant 
response  and  consequences.  Further,  as 
discussed  above,  the  proposed  changes 
maintain  the  design  basis  and  testing  criteria 
so  that  the  same  level  of  reliability  and 
performance  are  maintained.  Therefore,  no 
equipment  is  adversely  affected,  nor  could 
the  proposed  changes  involve  any  potential 
initiating  events  which  would  create  any  new 
or  different  kind  of  accident.  As  such,  the 
plant  initial  conditions  utilized  for  the  design 
basis  accident  analyses  arc  still  valid. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


As  discussed  above,  the  proposed  changes 
do  not  change  the  design  bases  and  continue 
to  ensure  a  high  degree  of  system  reliability. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Permsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
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Philadelphia  Electric  Company.  Docket 
No.  50-352,  Lunerick  Generating  Station, 
L  ml  1.  Montgomery  County, 
Penns>lvania 

Date  of  amendment  request  April  10. 
1989 

Description  of  amendment  request 
The  proposed  amendment  would  amend 
the  Technical  Specificafions  (TSs)  on 
the  Residual  Heat  Removal  Service 
Water  [RHRSW)  and  the  Emergency 
Service  Water  fESW)  systems  to  reflect 
operation  of  Limerick,  Unit  2.  The 
RHRSW  and  ESW  systems  are  common 
to  both  Limerick,  Units  1  and  2.  These 
systems  were  previously  evaluated  and 
approved  for  two  unit  operation  in  the 
NRC'8  Safety  Evaluation  Report  (SER) 
NlJREG-0991.  The  current  TSs  contain 
special  provisions  for  one  unit  operation 
while  the  second  unit  is  under 
construction.  The  purpose  of  amending 
the  TSs  is  to  reflect  the  original  design 
for  two  unit  operation  of  the  Limerick 
Generating  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
with  the  request  for  the  license 
amendment,  addressing  the  proposed 
revisions  to  the  TSs  for  the  RHRSW  and 
ESW  systems  separately.  The  licensee's 
analysis  of  the  proposed  amendment 
against  the  three  standards  in  10  CFR 
50.92  is  reproduced  below: 

The  proposed  TS  changes  (for  the 
RHRSW]  system  do  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Since  the  proposed  Technical 
Specification(8|  changes  refiect  no  functional 
change  to  the  Unit  1  and  Common  RHRSW 
system,  the  system  will  operate  exactly  as 
t>efore.  The  system's  capability  to  perform  ita 
safety-related  functions  will  t>e  improved  due 
to  the  additional  reliabiUty  present  from  the 
Unit  2  operable  diesel  generators.  These 
Technical  Specificationjs]  changes  are 
necessary  to  be  consistent  with  the  final  two- 
unit  design  configuration  of  the  RHRSW 
system.  All  accidents  previously  analyzed 
that  require  operation  of  this  system  were 
evaluated  in  the  [Final  Safety  Analysis 
Report)  FSAR  Chapter  15  with  the  system  in 
its  two-unit  configuration. 

2.  Create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  any  accident 
previously  evaluated 

These  proposed  Teciuiical  Specification|8| 
changes  reflect  the  final  two-unit 
configuration  of  the  RHRSW  system  upon 
which  the  FSAR  Chapter  15  analyses  are 
based. 

The  proposed  changes  to  the  Limiting 
Condition  for  Operation  Action  statements 
will  result  in  operational  parameters  for  the 
RHRSW  system  which  have  been  previously 
evaluated  in  the  original  NTIC  SER  for  the 
two-unit  operation  of  limerick  Generating 
Station.  Therefore,  these  changes  do  not 
create  a  new  or  different  kind  of  accident 
that  has  not  been  considered  in  the 
previously  approved  two-unit  operating 
system  configuration  as  described  in  the 
FSAR. 

3.  Involve  a  significant  reduction  m  a 
margin  of  safety 

The  proposed  Technical  Specification[s) 
changes  provide  for  two-unit  operation  and 
ehminate  unique  requirements  which  were  io 
place  due  to  single-unit  operation.  These 
changes  will  result  in  thus  Technical 
Specification[s)  allowable  out-of -service 
limes  being  consistent  with  NUREG-Cn23 
"Standard  Technical  Specification".  The 
capacity  of  the  RHRSW  system  and  its  ability 
to  perform  its  safety-related  function  will 
remain  unchanged.  Tlierefore,  the  applicable 
margin  of  safety  will  not  be  changed.  The 
RHRSW  system  operation  during  two-unit 
operation  was  previously  evaluated  and 
found  acceptable  by  the  NRC  in  SER  Section 
9.2.2.  Therefore,  the  proposed  changes  do  not 
reduce  this  approved  margin  of  safety. 

The  proposed  changes  to  the  Technical 
Specifications  [to  permit  tie-in  of  the  ESW 
system  to  Unit  2)  do  not: 


13354 


Federal  ^--^'"  '  V"'    "^    No.  84  /  Wedne:,  !    •     .M.v  3.  1989  /   Notices 


*■■!  I  M  P  I   I  W 


1  Involve  a  aiffniHcant  increase 


in  the'  High  Street,  Pottstown.  Pennsylvania  amendment  against  U^eLVee  stat^ards 


Federal  Register  /  Vol    54.  No.  PA  /  Wednesday.  May  3.  1989  /  Notices 


18955 


The  staff  has  reviewed  the  licensee's 
su'^mittal  and  significant  hazards 


between  the  Unit  1  and  Unit  2  power 

supplies. 


T'he  function  or  performance  of  any  saieiy- 
related  or  nonsafety-related  equipment  or 
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a.  Involve  a  signincant  increase  in  the 
f  robabilitj'  or  consequences  of  an  accident 
I" -pviously  evaluated 

The  proposed  changes  to  the  Technical 
Specifica'jons  do  not  reflect  a  functional 
rHange  to  the  Unit  1  and  Common  ESW 
tv^tem  operation.  The  Unit  2  portions  of  the 
ISvV  system  were  designed  installed,  and 
v»iU  be  tested  to  the  same  requiremenU  as 
t'-.e  Unit  1  and  Common  portions  of  the 
Evstera.  The  proposed  changes  to  the 
1  jchnical  Specifications  are  required  to 
r-flert  the  final  two-unit  configuratior  of  the 
rSW  System  as  originally  designed  and 
djscnb^d  in  FSAR  S«ct^on  9.2.2.  The  revised 
Action  sta'crren's  w  1!  mke  no  change  in  the 
system's  caprf'-i   •>  ;o  op«'-a!9  as  designed. 
'The  presei.'  T"-  -',.„<i.  Specificalion 
f;3triction  ev.s-r  •:  pr'v..^:''  ddequate 
8''?«ratior.  f--^;     ;  '  -  *'i-  pment  outside  the 
[■  rotected  .^.'-i  lUun^ary;  F.\fl.  Since  Unit  2 
e  .'lipmeni  *  ..  w  piaccd  *.;hi.T  tiie  PAB.  the 
rt  3tr1ction  is  no  longer  needed.  Therefore,  the 
c--anges  do  not  increase  the  probability  or 
consequences  of  an  accider.'  previously 
e/aluated.  The  proposed  changes  to  the 
Technical  Specifications  also  assure  the 
availability  of  emergency  power  to  the 
rvmaining  ESW  puraps  by  reminding 
tpe.-dta.s  of 'ne  plant  mtardependency  on 
ener;enry  d-.»sei  generaton. 

2.  Crt.a!!'  tb.e  pcssibili'y  of  a  new  or 
dffcrer.t  '^s.d  of  accident  from  ary  accident 
\  ?\inLj3iy  ev'iiiiaied 

Tbe  pn.'po«f  d  changes  'o  the  Tecv.xal 
i  pec'.ncati.ina  provide  for  rwo-unit  operation 
S4  descr.bed  and  evaluated  m  the  S.^i^-  a.nd 
f  e  FSAR.  The  thanaes  pryv.de  renef  from 
t  e  res'ncticn  en  iri!er-conriec!;i.'n  w  h  Unit  2 
f.,llowing  Its  nclusion  w.thm  the  PAR  in  the 
fjial  two-unit  sys'om  confiKi^ra'ion,  there  will 
b  J  no  funcUonal  cha.i.ie  in  the  system 
cocration  and  its  ability  to  p<i-form  its 
Intended  safe'y  for.ct'cn  as  described  in  the 
F3A.7,  T'leref  jre.  the  proposed  changes  do 
n  Jt  create  a  new  or  different  kind  of  accident 
f.om  any  accident  previously  evaluated. 
3.  Involve  a  significant  reduction  in  a 
T!^rv".n  of  safety 

The  prcpoeeJ  ch^naes  tj  the  Technical 
Spucif.-sMonn  are  consistent  with  two-unit 


opera t;.jr  cf  Lmenck  G^nera'ir.s  S'ation.  The 
two-unit  aperHtion  of  Limenck  G€nerating 
S'aticn  has  been  previou3A-  evaiua'ed  m  th? 
KS.\R  Section  9.2.2  and  previously  evalu<ited 
a-d  approved  in  SER  Section  9.2.1.  There  is 
no  c.^.a.nge  in  the  system  s  cap-^biiity  and  its 
ability  to  perform  its  saiety -related  function. 
and  conseq'ienily  m  'he  applicable  margin  of 
Sdfety  as  a  result  of  tnese  proposed  changes 
to  i.be  Technical  Speciflcaiions.  Therefore. 
the  propMjsed  -hang'-s  wui  not  reduce  tiie 
margin  of  saf  'y 

The  staff  has  reviewed  the  licensee's 
submittal  ar.d  signi.lcant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  a 
sisni.^cant  hazards  considers tion. 
Therefore,  the  staff  proposes  to 
detetmine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

LoccJ  Public  Document  Room 
location:  Pottstown  Public  Library.  500 


High  Street,  Pottstown.  Pennsylvania 

19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue. 
ITW.,  Washington.  E)C  20006 

NRC  Project  Director  Walter  R. 
Butler 

Philadelphia  I.ectric  Company,  Docket 
No  50-352.  Limerick  Generating  Station, 
I  nit  1.  Mor.tiomory  County, 
lennsylvania 

Date  of  amendment  request-  April  10, 

1989 

Description  of  amendment  request- 
The  proposed  amendment  wotdd  make 
six  changes  to  the  Technical 
Specifications  (TSs)  as  follows: 

1.  To  delete  the  requirement  that  the 
Average  Power  Range  Monitors  (APRM) 
be  operable  when  the  plant  is  in  the  cold 
shutdown  condition. 

2.  Revise  the  reactor  coolant  leakage 
requirements  to  be  similar  to  the  leakage 
rates  in  generic  letter  68-01. 

3.  Modify  the  table  on  minimum  shift 
crew  composition  to  permit  the  SRO  for 
Unit  1  to  serve  the  same  position  for 
Unit  2  when  Unit  2  is  in  cold  shutdown, 
being  refueled  or  is  defueled.  This 
corrects  an  error  in  the  TSs  since  the 
table  now  permits  the  Unit  1  SRO  to  fill 
the  same  position  in  the  common  control 
room  for  Units  1  and  2  when  both  units 
are  in  startup,  hot  shutdown  or  power 
operation. 

4.  Clarify  the  location  of  the 
temperature  sensors  used  to  delete 
leakage  from  the  main  steam  lines. 

5.  Permit  snubber  surveillance  to  be 
performed  when  a  unit  is  operating. 

6.  Correct  an  error  in  the  test  value 
listed  for  the  hydrogen  recombiner 
phase  resistance  to  ground  for  the 
heater  elements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  e.xists 
es  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involve*  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  witti  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  m  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  the  no  significant  hazards 
consideration  in  its  request  for  a  license 
amendment  for  each  of  the  proposed 
changes  discussed  previously.  The 
licensee's  analysis  of  the  proposed 


emendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

A  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  which  correct 
technical  inconsistencies  will  correct  errors 
currently  existing  in  the  TS  or  achieve 
consistency  throughout  the  TS  The  proposed 
change  to  allow  the  5ur\e-ll3nce  testing  of 
snubbers  d'jnng  operation  wcjld  eliminate 
the  restriction  that  the  IS  month  inspections 
be  performed  while  the  unit  is  shutdown. 

None  of  these  changes  will  sffect  any  plant 
hardware,  plant  design,  safety  limit  settings, 
or  plant  system  operation,  and  therefore  do 
not  modify  or  add  any  initiating  parameters 
that  would  significantly  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident.  Therefore,  the 
proposed  changes  will  not  result  in  a 
significant  increiigc  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  in  Itpm  (1)  above,  the 
proposed  TS  changes  correct  errors,  provide 
consistency  throughout  the  TS,  or  are  the 
result  of  the  tiein  and  operation  of  Unit  2. 
The  proposed  cha.nges  do  not  affect  any 
equipment  nor  do  ihey  involve  any  potential 
initiating  ev^'nts  that  would  create  any  new 
or  different  kind  of  accident.  As  such,  the 
plant  initial  conditions  utdized  for  the  design 
basis  accident  analyses  remain  valid. 
Therefore,  the  proposed  changes  do  not 
create  Uhe  pcssibihty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

C.  The  proposed  charges  do  not  inv.jlve  a 
g.gmricant  reduction  m  a  margin  of  safety. 
As  discussed  in  [1]  above,  the  proposed 
changes  which  correct  technical 
inconsistencies,  do  not  affect  any  equipment 
involved  m  potential  initiating  events  or 
s.ifety  limit  settings  and  therefore,  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  change  to  remove  the  requirement  to 
perform  snubber  surveillances  during 
shutdown  does  not  involve  a  significant 
reduction  in  a  margin  of  safety,  since  snubber 
operabibty  will  continue  to  be  demonstrated 
in  accordance  with  the  existmg  surveillance 
test  intervals  which  have  not  been  changed. 
The  bases  establish  snubber-functional 
reliab'ljty  by  specifying  testing  methods 
which  prescribe  sample  size  and  sample 
acceptance  but  not  the  operation  status  of  the 
associated  reactor.  All  snubbers  are 
demonstrated  to  be  operable  under  existing 
cnteria  and  the  guidelines  of  the  current 
Technical  Specifications.  Removing  the 
requirement  to  perform  snubber  testing 
during  shutdown  does  not  change  the 
operability  or  testing  requirements  for 
snubbers.  Therefore,  the  proposed  change  to 
remove  the  requirement  to  perform  snubber 
surveillances  during  shutdown  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 
Therefore,  the  staff  propcses  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
hcalion:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  .Avenue, 
NW.,  Washinj,'ton,  DC  200.06 

NRC  Project  Director:  Walter  R. 
Butler 

Philadelphia  Electric  Company,  Docket 
Nn.  50-352,  Limerick  Generating  Station, 
L'liii  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  April  10, 
19fl9 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TSs)  to 
reflect  the  modifications  necessary  to 
change  from  the  current  single-unit 
power  supply  configuration  to  a  two-unit 
power  supply  configuration  when 
Limerick,  Unit  2  is  issued  an  operating 
license.  These  modificatio.ns  merely 
implement  the  final  conf  guratjon  of  the 
oripinal  two-unit  design  that  was 
reviewed  and  approved  by  the  NRG  in 
the  Safety  Evaluation  Report  (SER). 
NUREG-0991,  dated  August,  1983.  The 
final  design  configuration  for  Unit  2 
power  supplies  feeding  common  system 
components  is  refiected  in  the  proposed 
TS  to  ensure  the  interdependence 
between  Unit  1  and  Unit  2  is  properly 
considered  by  Unit  1  plant  operators. 
When  Unit  2  is  issued  an  operating 
license.  som,e  of  the  Unit  2  power 
distribution  systems  are  needed  to 
support  comimion  ecjul,.  .T.ent  fur  the 
operation  of  Unit  1.  This  philosophy  is 
currently  refiected  in  the  Unit  2  TS 
which  are  in  the  final  stages  of 
development.  The  proposed  changes, 
therefore,  would  provide  a  consistent 
application  of  this  philosophy  to  both 
Unit  1  and  Unit  2  TS. 

The  proposed  TS  changes  refiect 
transfers  of  several  Class  lE  480  volt  AC 
power  supplies  and  several  125  volt  DC 
power  supplies  for  the  motor  operated 
valves  associated  with  Unit  2  for  the 
common  Residual  Heat  Removal  Service 
Water  (RHRSW)  system,  the  Emergency 
Service  Water  (ESW1  system  and  the 
Spray  Pond  system.  The  proposed  TS 
changes  refu'ct  segregating 
(approximately  in  halt"]  the  redundant 
loads  for  the  ESW  and  RHRSW  systems 


between  the  Unit  1  and  Unit  2  power 
supplies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  hcense 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendm.ent  would  not;  (1]  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  the  no  significant  hazards 
consideration  with  the  request  for  a 
license  amendment.  The  hcensee's 
analysis  of  the  proposed  amendment 
against  the  three  standards  in  10  CFR 
50.92  is  reproduced  below. 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  reflect  transfers 
of  several  Class  IE  480V  AC  power  supplies 
and  several  12SV  DC  power  supplies  for  the 
motor  operated  valves  associated  with  Unit  2 
for  the  comjnon  RHRSW.  ESW,  and  Spray 
Pond  systems.  The  proposed  TS  changes 
reflect  segregating  (approximately  in  half)  the 
redundant  loads  for  the  ESW  and  RHRSW 
systems  between  the  Unit  1  and  Unit  2  power 
supplies  and  has  no  adverse  effect  on  the 
ability  of  Unit  1  to  achieve  safe  shutdown. 
Once  Ucensed.  the  Unit  2  power  sources  will 
operate  with  the  same  high  degree  of 
dependability  as  the  Unit  1  power  sources. 
Hence,  suppU-ing  common  equipment  from 
Unit  2  sources  has  no  effect  on  the 
operabihty  nf  tl.is  equipment  or  on  Unit  1 
safety.  The  Final  Safety  Analysis  Report 
(FSAR)  Sections  8.3.1.1.2.  8.3.2.  9.2.2,  9.2.3, 
and  Figures  8.3-2  and  8.3-3  were  reviewed  in 
making  this  determination.  The  proposed  TS 
changes  are  consistent  with  all  the  design 
requirements  applicable  to  the  original 
design.  These  requirements  include,  but  are 
not  limited  to,  seismic  and  environmental 
qualifications,  quality  assurance,  separation, 
and  testability. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  transfer  of  power  supplies  is  in 
accordance  with  the  original  design  intent  of 
segregating  (approximately  in  half)  the 
redundant  loads  for  the  ESW  and  RHRSW 
systems  between  the  Unit  1  and  Unit  2  power 
supphes,  and  does  not  reduce  the  equipment 
protection  provided  by  the  existing  design. 

The  ability  of  the  RHRSW  and  ESW 
systems  to  support  safe  shutdown  of  Unit  1  is 
not  adversely  affected. 


The  function  or  performance  of  any  safety- 
related  or  nonsafety-related  equipment  or 
system  is  not  affected.  The  Unit  2  power 
supply  system  was  designed  to  carry  the 
additional  loading  being  transferred  to  it. 
Hence,  there  is  no  degradation  in  the 
dependability  or  operability  of  the  power 
sources  supplying  these  common  loads.  FSAR 
Sections  8.3  and  9.3  were  reviewed  in  making 
this  detenninalion. 

The  proposed  TS  char^ges  are  consistent 
with  all  the  design  requirements  applicable  to 
the  original  design. 

These  requirements  include,  but  are  not 
limited  to.  seismic  and  environmental 
quaUficatioRS.  quality  assurance,  separation, 
and  testability.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  Thf  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  are  necessary  to 
reflect  the  original  two-unit  power  supply 
configurations  which  are  being  implemented 
due  to  the  completion  and  licensing  of  Unit  2. 
The  power  supplies  will  meet  all  their 
original  design  requirements,  and  the 
capacity  for  performing  their  safety-related 
functions  will  not  be  reduced.  Since  the  Unit 
2  power  sources  will  operate  with  the  same 
high  degree  of  reUability  as  Unit  1  power 
sources,  supplying  the  identified  common 
loads  from  Unit  2  power  sources  has  no  effect 
on  their  ability  to  perform  their  safety  related 
^nction  for  Unit  1.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  hcensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Cormer  and 
Wetterhahn.  1747  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  lames  A. 
FltzPatiick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request:  March  22, 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
the  surveillance  requirements  for 
maintaining  the  discharge  piping  of  the 
Emergency  Core  Cooling  Systems 
(ECCS)  and  of  the  Reactor  Core 
Isolation  Cooling  (RCIC)  System  filled 
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with  water.  M;ncr  editorial  changes 
would  also  be  incorporated. 

Specifically  the  proposed  changes 
affect  page  123  as  follows:  (1) 
Specification  3  5  G  a  would  be  changed 
by  adding  "ot~'  between  "purposes"  and 
"satisfying"  for  clarity:  (2)  Specification 
4.3.G  2  would  be  cha.nsed  to  read, 
"Following  any  period  when  the  LPCI 
subsystems  or  core  spray  subsys'ems 
have  not  beon  Tiaintamed  in  a  filled 
condition,  the  discharge  piping  of  the 
affected  subsystem  shall  be  vented  from 
the  high  point  of  the  system  and  water 
flow  observed,"  to  m.ore  closely  control 
the  filled  status;  and  (3)  Specification 
4.5.G.3  would  be  changed  by  deleting 
"Core  Spray"  since  lineup  of  a  Core 
Spray  System  to  the  condensate  storage 
•aak  is  not  cons'dered  to  be  an  operable 
condition  for  the  system. 

Basis  for  proposed  no  significant 
hazards  ccns:derat:cn  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
m  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Crente  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated;  or  (3)  Involve 
a  significant  reduction  in  a  margin  of 
safety 

The  licensee  has  evalua'ed  the 
proposed  amendment  against  the 
standards  provided  above  and  has  made 
the  foiIov,:,'-.g  de'ermination: 

The  basis  'or  cor.cijd.ng  '."-.dt  a  significant 
h,3za.-ds  considoratiOn  does  not  exist  for  each 
of  the  proposed  changes  to  the  Technical 
Speciflca'ions  is  iis  follows: 

1  The  pr-jposed  amendment  does  not 
:.Tvolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pf^viously  evaluated.  The  change  to 
Specification  3.5.C.a  is  purely  administrative. 
The  clarification  of  Specification  4.5.C.2 
retains  the  existing  functional  requirements 
to  maintain  the  discharge  piping  of  the  EGGS 
and  RCIC  Systems  filled  with  water.  The 
revision  to  Specification  4. 5. 03  eliminates  a 
reference  to  an  alignment  of  the  Core  Spray 
Sys-.rm  which  would  render  it  inoperable. 
The  propospd  changes  do  not  involve 
nnodifica'iori  of  any  existing  equipment, 
systems,  or  components;  nor  do  they  change 
any  administrative  controls  or  limitations 
imposed  on  existing  plant  equipment.  The 
changes  do  not  alter  the  conclusions  of  the 
p'ant's  accident  analyses  or  radiological 
release  analyses  as  documented  in  the  FSAR 
or  the  NRC  staffs  SER. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 


evaluated.  They  merely  correct  editorial  and 
grammatical  errors,  clarify  the  intent  of  the 
surveillance  requirements,  and  improve  the 
consistency  of  Technical  Specifications.  They 
do  not  involve  modification  to  any  of  the 
plant's  systems,  equipment,  or  components; 
nor  do  they  place  the  plant  in  an  unanalyzed 
configuration.  These  changes  are  of  an 
administrative  nature. 

3.  The  change  to  Specification  3.5. G.a  is 
purely  administrative,  and  as  such,  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  other  proposed  changes  affect 
the  Core  Spray  and  LPCI  Systems.  These 
systems  are  the  primary  source  of  emergency 
core  cooling  after  the  reactor  is  depressunzed 
and  for  flooding  of  the  core  after  a  postulated 
accident.  Revised  Specification  4.5.G.2  still 
requires  that  the  discharge  piping  of  the 
EGGS  and  RCIC  Systems  be  maintained 
water  solid;  thus,  Uie  system  response  times 
for  providing  emergency  cooling  water  are 
not  impacted  and  the  potential  for  a  water 
hansmer  transient  is  still  precluded  Revised 
Specification  4.5.G.3  eliminates  a  reference  to 
an  inoperable  aligrunent  of  the  Core  Sp.ay 
System;  thus,  providing  additional  assurance 
that  the  Core  Spray  System's  suction  supply 
is  from  the  torus  as  assumed  in  the  plant's 
accident  analyses.  The  proposed  changes  do 
not  involve  modification  to  any  of  the  plant  s 
systems,  equipment,  or  components 

The  staff  has  reviewed  the  licenspe  s 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
above  discussion,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Public  Service  Flettric  %  Gas  Company. 
Docket  No.  50-334,  Hope  Creek 
Generating  Station.  Salem  County,  New 
fersey 

Date  of  amendment  request:  February 
6.1989 

Description  of  amendment  request: 
Increase  the  Surveillance  Test  Intervals 
(STIs)  and  allowable  out-of-service 
times  (AOTs)  for  the  Reactor  Protection 
System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signircant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92  the  licensee  has  reviewed  the 
proposed  changes  and  has  concluded  as 
follows  that  they  do  not  involve  a 
significant  hazards  consideration: 

Significant  Hazards  Consideration 
Evaluation 

The  proposed  changes  to  the  HCGS 
Technical  Specifications: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated 

The  genenc  analysis  contained  i.i  Licensing 
Topical  Report  NTDC-SOSSlP  assessed  the 
impact  of  changing  RPS  STIs  and  .^OTs  on 
the  RPS  failure  frequency,  the  scram 
frequency  and  equipment  cycling. 
Specifically.  Section  5,7.4  of  NEDC-303olP 
states  that: 

Fewer  challenges  to  the  safeguards  system, 
due  to  less  frequent  testing  of  the  Rre. 
conservatively  results  in  a  decrease  of 
approximately  one  percent  in  core  damage 
frequency.  This  decrease  is  based  upon  the 
following: 

•  Based  on  the  plant  specific 
experience  presented  in  .Appendix  J,  the 
estimated  reduction  in  scram  frequency 
(0.3  scrams/yr)  represents  a  1  to  2 
percent  decrease  in  core  damage 
frequency  based  on  the  BWR  plant 
specific  Probabilistic  Risk  Assessments 
(PRAsi  listed  in  Table  5-8. 

•  The  increase  in  core  damage  frequency 
due  to  less  frequent  testing  is  less  than 
one  percent.  This  increase  is  even  lower 
(less  than  0.01  percent)  when  the  changes 
resulting  from  the  implementation  of  the 
Anticipated  Transients  Without  Sc-nm 
(.ATWS)  rule  are  considered. 

•  The  effect  of  reducing  unnecessary 
cycles  on  Rf^  equipment,  although  not 
easily  quantifiable  also  results  in  a 
decrease  in  core  damage  frequency. 

•  The  overall  im.pact  on  core  damage 
frequency  of  the  changes  in  allowable 
out-of-service  time  is  negligible. 

From  this  generic  analysis,  Uhe  BWR 
owners  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated,  namely  the  probability  of  a  scram 
due  to  RPS  unavailability,  and  the 
consequences  of  an  accident  are  actually 
decreased  in  that  the  cere  dam-ige  frequency 
is  decreased  by  about  one  per.ent. 

Furthermore,  the  proprietary  plant-specific 
analysis  [contained  in  Attachment  3] 
demonstrates  that  although  HCGS  differs 
from  the  generic  model  analyzed  in  Licensing 
Topical  Report  NEDC-30a5lP.  the  net  affect 
of  the  plan;  specific  differences  do  not  alter 
the  generic  conclusions. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  increase  in  the  RPS  AOTs  and  STIs 
does  not  alter  the  function  of  the  Reactor 


Protection  System  nor  involve  any  type  of 
plant  modification.  Additionally,  no  new 
modes  of  plant  operation  are  involved  with 
these  changes. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  and  approved 
the  generic  study  contained  in  Licensing 
Topical  Report  NT:DC-30B51P  and  has 
concurred  with  the  BWR  Owners  Group  that 
the  proposed  changes  do  noi  Bi>;nificantly 
affect  the  reliability  of  the  RPS,  The  overall 
availability  of  the  F.PS  is  increased  due  to 
reduced  component  wearout  and  actuation. 
Hence  it  can  be  concluded  that  the  proposed 
changes  do  not  adversely  affect  plant  safety 
margins.  In  fact,  not  ell  propoiied  changes 
involve  an  increase  in  the  .*iOT  or  ST!,  for 
example,  the  MaTua!  Scram  f.jjictional  tes'  nf 
the  K?S  18  being  decreased  from  mionihly  to 
weekly.  Therefore,  it  can  be  concluded  that 
the  proposed  changes  do  not  significantly 
reduce  a  margin  of  safety 

The  st.iff  reviewed  the  licensee's 
determination  that  th,e  proposed  license 
amendment  involves  no  significant 
h.azards  consideration  and  agrees  with 
the  licensee's  analysis.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S, 
Eroadway,  Pennsville.  New  jersey  080"0 

Attorney  for  licensee:  Troy  B,  Conner, 
Jr.,  Esquire,  C  ^n.ier  and  Wetterhahn. 
1747  Pennsyh'^riia  A\enue,  NW.. 
Washington.  DC  20006 

NRC  Project  Director:  Waller  R. 
Butler 

Public  Service  Electric  &  Gas  Company, 
Deckel  Nos,  50-272  and  50-311,  Salem 
Ceneraling  Station.  Unit  Nos.  1  and  2, 
Salem  Coun'y ,  New  Jersey 

Date  of  amendment  request' 
December  27,  n^88 

Descripticn  of  amendment  request: 
The  prOf.^'.Tcd  am.endments  would  delete 
the  exis'iiig  Nor.-radiological 
Environmental  Technical  Specifications 
from  Appendix  B  for  both  Salem  Units  1 
and  2  and  replace  them  with  an 
Environm.ental  Protection  Plan. 
Adoption  of  the  Environmental- 
Protection  Plan  will  provide  an  up-to- 
date  definition  of  PSE&G's 
envirotmiental  re\iew  and  protection 
responsibilities  and  standardize 
environmental  requirements  for  the  two 
Salem  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  majority  of  the  sections  of  the 
radiological  portion  of  the 
Environment-al  Technical  Specifications 
(ETS)  have,  by  previous  amendments, 
either  been  deleted  or  moved  into 
Appendix  A.  The  only  remaining 
Radiological  ETS  in  Appendix  B  is 


Section  3,1.1.6,  Meteorological 
Monitoring  Section  3  3,3  4  of  Appendix 
A  to  the  Unit  1  license  is  a  duplicate  of 
Section  3.1,1.6  of  Appendix  B,  The  fact 
that  only  Unit  1  Technical  Specifications 
has  tile  Meteorological  Monitoring 
requirements  is  not  of  any  safety 
significance.  There  is  only  one 
netPoroiogic:il  m.orutoring  tower  for 
both  the  SaU:m.  L'nits.  The  Limiting 
Conuilion  for  Operation  [LCO)  requires 
the  instruments  to  be  operable  at  all 
times.  However,  if  the  LCO  is  not  met 
the  Action  Statements  do  not  prohibit 
mode  changes  nor  require  a  plant 
shutdown. 

Implementation  of  the  EPP  will 
terminate  the  terrestrial  monitoring 
requirements.  A  summary  assessment 
report  titled.  "An  Environmental 
Monitoring  Program.  1974-1934  on 
Diamondback  Terrapin  .Nesting  and 
Osprey  Nesting/Bald  Eagle  Occurrence 
in  the  Vicinity  of  Artificial  Island." 
concluded  that  Salem  has  had  no 
adverse  environmental  impact  on  either 
the  diamondback  terrapin  or  the  osprey/ 
bald  eagle.  The  monitoring  program  has 
continued  to  be  conducted  and  the  data 
collected  in  subsequent  years  support 
the  conclusion.  This  program  was 
required  to  be  continued  for  five  years 
after  Unit  2  became  operational  Unit  2 
became  operational  in  1981. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

The  following  evaluation  is  provided  for 
the  significant  hazards  consideration 
standards. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabiUty  or  consequences 
of  an  accident  previously  evaluated^ 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  merely  replaces  the 
present  Environmental  Technical 
Specifications  with  the  Environmental 
Protection  Plan  and  is  administrative  in 
nature. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 


The  proposed  changes  do  not  make  any 
physical  changes  to  the  plant  or  changes  in 
parameters  governing  normal  plant  operation. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  ma.^gin  of  safety? 

As  discussed  above,  the  proposed  changes 
are  administrative  and  do  not  degrade  the 
existing  margin  of  safety.  Therefore,  changes 
do  not  involve  a  sigmficant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensees 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  stafT  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Conner  and 
Wetterhahn.  Suite  1050. 1747 
Peimsylvania  Avenue.  NW., 
Washington.  DC  20006 

NRC  Project  Director:  Walter  R. 
Butler 

Sacramento  Municipal  Utility  District. 
Docket  No.  50-312.  Rancho  Seco  Nuclear 
Generating  Station.  Sacramento  County. 
California 

Date  of  amendment  request 
November  24. 1986.  September  21. 1987, 
and  December  14. 1987 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Rancho  Seco  Nuclear 
Generating  Station  to  reflect  changes  to 
that  regulation.  The  proposed 
amendment  would  modify  paragraph 
2.C.(3)  of  Facility  Operating  License  No. 
DPR-54  to  require  compliance  with  the 
revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  'Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  hcensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  24, 1986, 
September  21. 1987  and  December  14 
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nar.  lo  satisfy  the  requirements  of  the 
amended  regulations.  The  Commission 
proposes  to  amend  the  license  to 
reference  the  revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  I's  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
■  Commission  beLeves  that  the 
rlanfication  and  refinement  of 
rpquirements  as  reflected  in  'hese 
amendments  is  appropriate  because 
ihsy  afford  an  increased  assurance  of 
plant  safety." 

The  Ccm.mission  has  provided 
guidance  concerning  th,e  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
nms;  ieritions  and  exam.ples  of  actions 
inv--)Mng  sij^nificant  hazards 
considerations  (.VI  FR  '^"^^O)  One  of 
these  examples  of  actions  involving  no 
significant  considerations  is  example 
(vii)  "a  change  to  conform  a  license  to 
changes  in  uhe  rcg^ilations.  where  the 
license  change  results  in  very  minor 
changes  to  facility  operation.s  clear!>  m 
keeping  with  the  reg-jla'ions, '  The 
changes  in  tr.i?  case  f'lll  within  the 
scope  of  the  exam.ple.  ror  the  foregoing 
reasons,  the  Commission  proposes  to 
determ.me  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library.  7340  24th  Street  Bypass, 
S.icramento.  California  95822 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Minicipal  Utility 
District.  6201  S  Street  P.  O.  Box  15830. 
Sacramento.  California  95813 

SRC  Project  Director  George  W. 
Knighton  I 


S;>cramenlo  Municipal  Utility  Distrii.l, 
[)o..kpi  No.  50-312,  Rancho  Seco  Nuclear 
Gcnierating  St.ition.  Sacramento  County, 
California 

Dee  of  amendment  request:  June  21. 
1338.  as  revised  February  28, 1989 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  address 
operation  of  the  12-inch  reactor  building 
pressure  equalization  valves  when  the 
p,ant  is  in  the  "Power  Operation"  mode 
(greater  than  2%  of  rated  power  as 
defined  by  Technical  Specification 
1,2.5).  Also,  the  Technical  Specifications 
would  be  changed  to  appropriately 
define  the  purge  system  operation 
requirements  and  add  reference  to 
reactor  building  equalization  isolation  in 


Technical  Specification  Table  3.5.1-1. 
"Process  Instrumentation."  Item  9. 
The  proposed  amendment  would 
remove  the  "at  cold  shutdown  or 
refueling"  operator  action  statement  in 
Table  3.5.1-1,  "Process  Instrumentation. 
Item  9,  column  (c);  modify  the  action 
statement  to  ensure  the  equalization 
valves  and  the  purge  valves  are  properly 
addressed  in  relation  to  high-range 
reactor  building  area  radiation  monitor 
operability  and  provide  consistenry  and 
proper  cross-referencing  within  the 
Technical  Specifications;  and  change  the 
Minimum  Channels  Operable 
requirement  in  column  (B)  of  Table  3.5.1- 
1  for  the  high-range  reactor  building 
area  radiation  monitors  from  1  to  2. 

The  proposed  amendment  would  also 
add  reference  to  reactor  building 
pressure  equalization  valves  to 
Technical  Specification  3.6.8,  modify 
Technical  Specification  Section  3.8, 
"Fuel  Loading  and  Refueling,"  to  provide 
appropriate  refueling  restriction  on  the 
operability  of  the  reactor  building  purge 
system  and  the  reactor  building  stack 
radiation  monitor,  and  add  a  now 
refueling  Technical  Specification. 

Additionally,  the  proposed 
amendment  would  shorten  the  Technical 
Specification  required  surveillance 
interval  for  the  reactor  building 
equalization  valves  from  8  months  to  3 

months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  finds  that  the  proposed 
amendment  does  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  licensee  states 
that  containment  integrity  would  be 
maintained  at  all  times  when  it  is 
required  by  the  Technical 
Specifications.  Moreover,  the  proposed 
changes  are  within  the  bounds  of  the 
accident  analysis  of  reactor  building 
pressure  equalization  during  power 
operation  contained  in  tlie  Safety 
Analysis  Report;  (2)  The  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  previously  evaluated  because. 
currently,  the  purge  valves  are  required 
to  be  closed  during  cold  shutdown  when 
the  high-range  reactor  building  area 
radiation  monitors  are  inoperable  and 
containment  integrity  is  not  required, 
thus  allowing  for  the  possibility  of  an 
unmonitored.  unfiltered  release  through 
the  equipment  or  personnel  hatches.  The 
licensee  stated  tliat  deleting  this 
requirement  wiil  remove  the  possibility 
of  an  unmonitored.  unfiltered  release  of 
radiation  under  the  above  described 
conditions.  Additionally,  the  licensee 
stated  that  there  are  no  hardware 
modifications  and  providing  limitations 
on  the  reactor  building  pressure 
equalization  operations  will  assure  that 
the  Safety  Analysis  Report  accident 
analysis  that  considers  equalization 
during  power  operation  will  remain 
bounding  for  pressure  equalization 
operations;  (3)  The  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safcU'  because  the  licensee  plans  to 
maintain  containment  integrity  at  all 
appropriate  times,  such  as  during  power 
operation,  when  the  reactor  is  above 
cold  shutdown,  end  during  refueling. 
The  licensee  states  that  the  changes 
proposed  would  not  compromise  any  of 
the  bases  for  the  aTfec'ed  Technical 
Specifications. 

Therefore,  based  on  the  above,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
.significant  hazards  consideration. 

Local  P-jhIic  Document  Room 
hcation:  Martin  Luther  King  Regional 
Library,  7340  24th  Street  Bypass. 
Sacramento.  California  95822. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Project  Director:  George  W. 
Knighton 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco  Nuclear 
Generating  Station.  Sacramento  County, 
California 

Date  of  amendment  request:  October 
25, 1988 

Description  of  amendment  request: 
The  proposed  amendm.ent  modifies 
Technical  Specification  3.14  to  remove 
technical  specification  requirements  for 
fire  suppression  systems  in  fire  zones  75 
through  80  located  in  the  Nuclear 
Service  Electrical  Building  (NSEB).  Fire 
zones  :'5  through  80  do  not  require 
autom.atic  suppression  systems.  This 
proposed  change  provides  an 
operational  enhancement  by  removing 
the  CQj  fire  suppression  systems  that 
are  currently  required  to  be  operable  by 


Technical  Specification  3.14.4  in  zones 
75  through  80. 

Basis  for  proposed  no  significant 
hazards  consideration  detrrmination- 
The  Commission  has  provide  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
wTth  Lhe  proposed  amendment  wouid 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  hcensee  has  determined  that  the 
proposed  change  will  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  fire  hazards 
analysis  demonstrates  that  the 
construction  features,  low  com.bustible 
loadings  and  equipment  layout  within 
the  NSEB  serve  to  contain  the 
postulated  fire  within  the  given  fire  area 
and  limit  potential  fire  damage  to  one 
train  of  systems  important  to  safety 
without  reliance  on  automatic  fire 
suppression;  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  NSEB  Train  A  and  Train  B 
equipment  credited  for  post-fire  safe 
shutdown  is  protected  in  accordance 
with  the  requirements  of  10  CFR  Part  50, 
Appendix  R;  (3)  Involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  existing  fire  detection 
system  will  remain  operational. 
Adequate  fire  suppression  capability  is 
available  to  confine  and  extinguish  fires 
occurring  where  safety-related 
equipment  or  redundnnt  systems 
required  for  safe  shutdown  are  located. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  changes  to 
the  Technical  Specifications  involve  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
proposed  amendment  and  the  licensee's 
determination  and  find  them  acceptable 
Therefore,  the  staff  proposes  to 
determine  that  the  amendment  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library.  7340  24th  Street  Bypass, 
Sacramento.  California  95822 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street.  P.  O.  Box  15830, 
Sacramento.  California  95813 

\RC  Project  Director:  George  W. 
Knighton 


South  Carolina  Electric  &  Gas  Company, 
South  Carohna  Public  Service  .Authority, 
Docket  No.  50-395.  Virgil  C  Summer 
Nuclear  Station,  Unit  1.  Fairfield  County, 
South  Carolina 

Date  of  amendment  request  August 
24,  1988 

Description  of  amendment  request 
The  Aupust  24. 1988  submittal  proposes 
to  revise  Technical  Specifications  (TS) 
Sections  3/4.8.2.  "D.  C.  Sources."  This 
revision  proposed  to  modify  the  value 
for  the  average  electrolyte  temperature 
referenced  in  TS  4. 8. 2. lb  3  and  the  value 
for  the  batten,'  capacity  as  referenced  in 
TS  4. 8. 2. I.e.  The  submittal  proposed 
modifying  the  average  electrolyte 
temperature  in  TS  4  8.2.1.b.3  from  60'  F 
lo  65"  F  and  battery  capacity  in  TS 
4.8.2.1. e  from  80*^  to  90'^. 

The  licensee  idf^ntified  during  an 
emergency  power  review,  that  the 
calculation  for  sizing  ESF  Batteries  lA  & 
IB  used  derating  factors  for  aging  and 
temperature  more  conservative  than 
those  identified  in  the  TS.  The 
calculations  used  an  aging  derating 
factor  of  90%  and  a  temperature  derating 
factor  of  94%  (65'  F)  as  opposed  to  80% 
aging  derating  factor  and  90%  (60°  F] 
temperature  derating  factor,  as  presently 
stated  m  the  TS.  In  respect  to  the  "Aging 
Factor,"  it  has  been  identified  that  90% 
for  the  capacity  of  the  battery  at  the  end 
of  its  useful  life  was  used  in  the  original 
calcul.ition,  dated  December  26, 1980, 
based  on  a  letter  from  the  manufacturer. 
In  respect  to  the  "Temperature  Derating 
Factor,"  a  factor  of  94%  for  battery 
capacity  has  been  used  to  account  for 
the  effect  of  m.inimum  temperature.  As 
identified  in  the  Final  Safety  Analysis 
Kepori  (FSAR)  Table  3.11-3,  the 
minimum  design  temperature  for  the 
battery  room  is  65°  F,  During  normal 
plant  operation,  the  battery  room 
temperature  is  controlled  by  a 
thermostat,  which  is  set  to  maintain  the 
room  temperature  at  75°  F.  If  the  control 
system  malfunctions,  a  bistable 
controller  connected  to  a  temperature 
element  in  the  room  will  close  the 
supply  damper  if  the  temperature  falls 
below  70°  F  {the  dampers  will  reopen  if 
the  temperature  increases). 

The  standard  temperature  for  stating 
cell  capacity  is  77°  F.  Temperature 
correction  factors  are  used  to  determine 
the  additional  battery  capacity  required 
at  lower  temperatures  to  achieve  the 
same  battery  performance,  as  if  it  were 
77°  F.  Electrolyte  temperature  is  assured 
to  be  at  a  temperature  equal  to  or 
greater  than  ambient  because  of  the 
heating  effects  of  the  float  charge.  Thus. 
the  minimum  room  design  temperature 
of  65°  F  has  been  used  in  conjunction 
with  vendor  supplied  curves,  for  the 


specific  battery  in  use.  to  establish  the 
derating  factor  of  94%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  proxided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  with 
respect  to  the  August  24. 1988  submittal 
that: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated  because 
the  revised  derating  factors  will  provide 
added  assurance  that  the  batteries  will 
maintain  capacity  to  perform  their 
design  function. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  changes  do  not  change  any 
hardware.  They  provide  more 
conservative  derating  factors  to  use  in 
establishing  the  condition  of  the 
batteries.  As  such,  the  revision  does  not 
create  a  new  or  different  kind  of 
accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  revised 
derating  factors  are  more  conservative, 
the  margin  in  capacity  of  the  batteries  is 
increased,  not  decreased. 

The  staff  has  reviewed  these 
determinations  and  is  in  agreement  with 
them. 

Accordingly,  the  Commission 
proposed  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 
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South  CaroliM  Eloclrlc  k  Gas  Company, 
South  Carolina  Public  Sarvica  Authority, 
Dodiel  No.  50-393,  Virgil  C.  Sumnier 
Nuclear  Station.  Unit  1.  Fairfield  County. 
South  Carolina 

Date  of  amendment  request  January 
20,  KW9,  as  supplemented  March  20. 1939 

Descr.pucr.  of  amendment  request- 
The  proposed  amendment  would 
i.T.plemer.t  lae  recommendations  of 
Generic  Letter  85-09.  •Technical 
Specifications  for  Gereric  Letter  83-28. 
Tern  4,3,"  r<';;rird;ng  reactor  trip  breaker 
testmi?.  Spei  ;f:;^!iy,  the  licensee 
proposfd  to  mcd.fy  Technical 
Specificatio'-.s  [TSl  Table  3.3-1.  "Reactor 
1  np  System  Instnjrr.cntaticn."  to  add 
A..;t:or.  11  to  the  reactor  trp  breakers  for 
t!ie  case  when  one  of  th?  diverse  trip 
features  is  ir.operable.  Table  4, 31, 
"Reactor  Trp  System  Lnstruir.entation 
Surveillance  Requrements,"  of  the  TS 
was  proposed  to  be  r»-?'/ised  to  modify 
Table  Nola^or.  11  'jnd  'o  add  Table 
Notations  12-U.  Th:»  1  able  was  also 
proposed  to  be  mod;f.ed  to  have  Table 
Notatior.8  11  and  12  flpply  to  the  Tr.p 
.Actuating  D««Mc;e  Operational  Test  for 
the  Man,iai  Reactor  Trip  functional  unit 
and  the  Rsactor  Tnp  Breaker  functional 
ur.it,  respectively.  In  addition,  the 
Reactor  Tnp  Bypass  Breaker  whs  added 
as  a  functional  unit  to  Table  4.3-1  with 
Table  Notations  13  and  14  applying  to 
;h;s  unit. 

On  May  25,  1965.  the  Comrr'.ission 
nsued  Generic  Letter  85-Cti.  "Technical 
f-pccifirations  for  Generic  Letter  33-28. 
Item  4  3"  Generic  Letter  83-28,  Item  43 
fStabhshed  the  requ..-emcnt  for 
automatic  actuation  of  the  shunt  trip 
a'tachment  for  V/estmRhouse  plants. 
Later  the  staff  concluded  that  Fechnicdl 
Specification  changes  should  be 
proposed  to  explicitly  require 
indt^pendcpt  testing  of  the  undervoltage 
and  shunt  tnp  attachments  during  power 
(operation  and  independent  festinj?  of  the 
rontrol  room  manual  switch  contacts 
during  each  refueling  outage.  The 
propcised  changes  to  Tables  3.3-1  and 
4  3-1  ad.l  additional  limitations  and 
restiic";  ^ns  required  to  implement  the 
&%ifrs  ob|C:.tive5  in  Gcnenc  Letter  85-09. 

Basis  ^or  proposed  na  significant 
hazards  ccnsidrrat.on  determination: 
Tnc  Comri  ssion  has  provided 
st.^ndards  'or  detfrm.ininE  whether  a  no 
siiinificant  hazards  consideration  exists 
as  stated  in  10  CFR  30  92(c).  A  proposed 
a.T.endmcrt  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facihty 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


Ificx.l 


a  new  or  different  kir.d  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
L'lvolve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determ;ned  that  a  no 
significant  hazards  evaluation  is 
justified  and  that  should  this  request  be 
implemented  it  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  Occident 
previously  evaluated  because  no  plant 
equipment  has  been  changed.  This  proposed 
change  adds  additional  tesniuj  requirements 
to  the  reactor  trip  breakers 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  additional 
testing  is  necessary  to  ensure  the  continued 
reliable  reactor  trip  breaker  operation. 

3.  Involve  a  significant  reriuction  in  a 
margin  of  safety  because  only  additicnal 
testing  of  the  reactor  tr.p  i>  proposed. 

The  NRC  staff  hps  reviewed  the 
licensee's  no  sianificant  hazards 
considerations  determination  and  finds 
it  acceptable  Accordingly  the 
Commission  prc'poses  to  determine  that 
the  change  does  not  involve  any 
significant  hazards  considerations. 

Local  Public  Dociment  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets. 
Winnsboro.  South  Carolina  29180 

Attorney  ^or  hcensf^:  Randolph  R. 
Mahan.  South  Carolina  Electric  and  Gas 
Company.  P  O,  Box  "M,  Columbia. 
South  Carolina  29218 

xnc  Project  Director  Elinor  G. 
.■\densam 

South  Caroliua  Electric  k  Gas  Company, 
South  Carolina  Public  Service  .Authority, 
Dock,et  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County', 
South  Carolina 

Date  of  amendment  request  April  5, 
1989 

Description  of  amendment  request 
The  proposed  amendment  revises  the 

action  statement  of  Technical 
Specification  3  7  16.    Feedwater 
Isolation  Valves,"  to  allow  one  or  more 
feedwater  isolation  valves  to  be 
inoperable  m  Modes  2  and  3  provided 
that  the  affected  isolation  valves  are 
maintained  closed.  Currently,  the 
licensee  can  have  onl>  one  isolation 
valve  inoperable  in  Modes  2  and  3. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92lc)  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significcnt  reduction  in  a 
margin  of  safety. 

The  operabiiity  of  open  fsedwater 
isolation  valves  in  Modes  2  or  3  is 
necessary  to  ensure  the  feedwater 
isolation  function  in  the  event  of  a 
secondary  side  h'gh-energy  line  break. 
However,  a  closed  feedwater  isolation 
valve  in  Modes  2  or  3  is  in  its  required 
position  for  plant  safety.  An  inoperable 
sta^JS  for  a  feedwater  isolation  valve  is 
only  a  concern  if  the  affected  valve  is 
open  and  cannot  be  closed.  For  this 
case,  a  planned  shutdown  must  be 
executed.  This  requirement  is  reflected 
in  the  current  Technical  Specification 
and  remains  valid. 

The  number  of  cloocd  but  inoperable 
feedwater  isolation  valves  would  not 
have  an  impact  on  plant  safety.  Thus. 
the  Technical  Specification  requirement 
regarding  an  inoperable  feedwater 
isolation  valve  in  Mode  2  or  3  being 
maintained  in  the  closed  position 
supports  the  licensing-basis  safety 
analysis  assumptions  of  closed 
feedwater  inolation  valves  upon  receipt 
of  a  signal  to  do  so. 

The  licensee  has  determined  that  a  no 
significant  hazards  consideration 
determination  is  justified  and  that 
should  this  request  be  implemented  it 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  because  the  feedwater 
isolation  valves  will  be  maintained  in  a  safe 
although  inoperable  status.  The  feedwater 
igolation  valves  are  required  to  dope  to 
mitigate  the  consequences  of  a  po8^J!'"•ed 
main  steam  Une  break,  feedwater  line  bre.?k. 
or  steam  generator  blowdown  line  break. 
This  modified  Technical  Specification 
requires  that  any  feedwater  isolation  valvea 
(sic]  must  be  maintained  closed  if  inoperable. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  this  proposed 
revised  Technical  Specification  continues  to 
maintain  the  feedwater  isolation  valves  in  a 
safe  position. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  feedwater 
isolation  valves  will  be  maintained  in  their 
safe  position.  The  margin  of  safety  is  not 
reduced  as  long  ss  the  inoperable  feedwater 
isolation  valves  remain  closed. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
considerations  determination  and  finds 
it  acceptable.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  change  does  not  involve  any 
significant  hazards  considerations. 

Local  pjbhc  Document  Room 
location:  Fairfield  County  Library. 


Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director  Elinor  G. 
Adensam 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1. 
San  Diego  County,  California 

Date  of  amendment  request:  April  11, 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would  re- 
issue the  Technical  Specifications  in 
their  entirety  to  eliminate  a|l  differences 
between  the  NRC  and  licensee's  copy  of 
this  document  which  have  evolved  over 
the  years.  The  amendment  is  editonal 
and  administrative  in  content  and  does 
not  involve  substantive  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  which  is  quoted  below 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

As  stated  above,  the  proposed  revisions 
are  administrative  in  nature  and  do  not  afftct 
accident  probabilities  or  con-sequences. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  this  proposed 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

As  stated  above,  the  proposed  revisions 
are  administrative  in  nature  and  do  not  affect 
previously  analyzed  or  crepte  any  new 
accidents.  Therefore,  it  is  concluded  that 
operation  of  the  facility  in  accordance  with 
this  proposed  change  does  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety 

Response:  No 

As  stated  above,  the  proposed  revisions 
are  administrative  in  nature  and  do  not 
impact  any  margin  of  safety.  Therefore,  it  is 
concluded  that  operation  of  the  fccility  in 
accordance  with  this  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  and,  based  on  that  review,  it 


appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 

proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557,  Ir\'ine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  Genera!  Counsel,  and 
James  Beoletto.  Esquire.  Southern 
California  Edison  Company.  P.O.  Box 
800.  Rosemead.  California  91770. 

NRC  Project  Director  George  W. 
Knighton 

Southern  California  Edison  Companv ,  ft 
al..  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station  Units 
2  and  3,  San  Diego  County ,  California 

Date  of  amendment  request:  March  28, 
1989  (Reference  PCN-283) 

Description  of  amendment  request 
Technical  specification  3/4.7.8.1  requires 
operabiiity  of  the  fire  suppression  water 
system  at  all  times.  This  ensures  that 
adequate  fire  suppression  capability  is 
available  to  confine  and  extinguish  fires 
occurring  in  any  plant  area  where  safety 
related  equipment  is  located.  The  fire 
suppression  system  consists  of  the 
water  system,  spray  and/or  sprinklers, 
and  fire  hose  stations.  The  collective 
capability  of  the  fire  suppression  system 
is  adequate  to  minimize  potential 
damage  to  safety  related  equipment  and 
is  a  major  element  in  the  site  fire 
protection  program. 

Surveillance  Requirement  4.7.8.1,l,e.2 
specifies  an  18  month  sur\'eillance 
frequency  to  demonstrate  operabiiity  of 
the  fire  suppression  water  system  by 
performing  a  system  functional  test.  This 
includes  cycling  each  valve  in  the  flow 
path  that  is  not  testable  during  plant 
operation  through  at  least  one  complete 
cycle  of  full  travel.  The  proposed  change 
would  revise  the  frequency  of  this 
surveillance  to  a  refueling  interval  for 
those  plant  areas  that  are  inaccessible 
during  non-refueling  plant  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response:  No 

The  proposed  change  from  "18  months"  to 
"refueling  interval"  is  required  to  prevent 
plant  shutdowns  that  would  otherwise  be 
required  to  provide  for  Technical 
Specification  surveillances  in  areas  which 
are  normally  inaccessible  during  power 


operation  (i.e.,  inside  containment  and  other 
high  radiation  areas).  Results  of  the 
surveillances  previously  performed  to  meet 
this  Technical  Specification  have  indicated 
that  no  unsatisfactory  conditions  were 
identified.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  conaequences  of  any  accident 
preNiously  evaluated 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibihty  of  a  new  or  dinereni  kind  of 
accident  from  any  previously  evaluated? 

Response:  No 

The  proposed  change  only  affects  the 
frequency  of  performing  the  18  month  system 
huictional  test  of  the  fire  suppression  water 
system.  The  proposed  change  does  not 
modify  operation  of  the  facility.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No 

The  proposed  change  only  revises  the 
frequency  of  the  18  month  system  functional 
test  of  the  fire  suppression  water  system. 
Facility  operation  will  be  unchanged  by  this 
change  to  this  surveillance.  Results  from  the 
surveillance  to  date  have  demonstrated  that 
no  unsatisfactory  conditions  have  been 
discovered.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  this 
analysis  and.  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NT^C  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California.  P.O.  Box  19557.  Irvine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher.  Assistant  General  Counsel,  and 
James  Beoletto.  Esquire,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770. 

NRC  Project  Director  George  W. 
Knighton 

Virginia  Electric  and  Power  Company. 
Docket  No.  50-339,  North  Anna  Power 
Station,  Unit  No.  2.  Louisa  County, 
Virginia 

Date  of  amendment  request  February 
23, 1989 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
the  North  Anna  Unit  2  (NA-2)  Technical 
Specifications  (TS)  by  deleting 
components  from  Table  3.8-1  which  had 
previously  been  removed,  and  by 
correcting  a  typographical  error.  TS 
Section  3.8.25,  Table  3.8-1.  specifies  the 
trip  point  for  the  containment 
penetration  conductor  overcurrent 
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The  proposed  change  does  net  involve  a 
Significant  hazards  consideration  as  defined 
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Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 


detection  system  comparable  to  thai 
achieved  with  the  present  equipment 
and  testing  schedule.  Hence,  the 


surveillance  shows  operation  to  be 
within  the  prohibited  region. 
Technical  Soecification  3/4.2.7. 
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p.Ttective  devices.  Included  in  this  list 
are  the  steaTi  generator  support  heaters. 
which  were  .-emoved  from  the  .N.A  2  TS 
^  V  .A..'n«ndmt;nt  No  40.  dated  I'jly  7. 
1  iM^  The  proposed  chanj^e  w;!l  remove 
('■,■3  support  hea'crs  from  ihp  list. 

In  addition,  the  "System  Powered 
I'Mark  No.)"  for  "Device  Nu.T.ber  and 
I.ocatior.  (B-eaker  .\o.l,"  :Cl-:A2U 
currentiv  shown  m  Table  3.a-l  as  "2D.A- 
P-OIB.  ■  should  be  '^-DG-P-mB/'  Th.s 
t  .pographic.il  error  would  also  bt' 
corrected. 

Basis  for  proposed  no  si^rtj '::'.::■  I 
tizarda  cor.'iiJera'.ijr  dettrrr.-.rjli'^n: 
The  Commission  has  provided  guidance 
concprnirg  the  application  of  cntena  for 
d.jtermiriing  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (.51  FK  7750). 
One  of  the  examples  of  actions 
involving  no  s'4?nificant  hazards 
amsiderations  is  example  (i).  "a  purely 
aiministrative  change  to  technical 
specifications;  for  example,  a  change  » i 
a..hieve  consistency  through.out  the 
technical  specifications,  ccrrection  of  an 
error,  or  a  change  m  nomenciat-irc."  The 
frst  change  to  Table  3.8-1  is 
administrative  in  nature  as  it  involves 
d  ileting  the  steam  generator  support 
hiaters  which  were  prt-v..ous!y  re.-noved 
by  Amendment  No.  40.  The  second 
change  is  also  admini.3tryt:ve  a,j  it 
invol  .'es  the  correction  of  a 
t}  pographical  error.  Therefore,  trie 
p'cposed  cnanges  are  m  accordan'-e 
vs  ith  the  ab<-ve  example. 

Based  en  the  above  discussion,  the 
s'aff  proposes  to  determine  that  the 
proposed  changes  involve  no  s',gnificanf 
hazards  considerations. 

Local  P^.ibl.c  Dacu.T^rt  Room 
Lcci  or..  The  Alderman  Lbrary. 
Manuscripts  Departmor.t,  University  of 
Virginia.  Chariottesville,  Vir^^inia  2^901. 

.Altcni'^y  frr  hcenee:  Michael  VV. 
.Maup:n.  Elsq  ,  Hunton  and  Williams. 
P  O  Box  15J5.  Richmond.  Virginia  232":  2. 

.\'RC  Project  Director  Herbert  N. 
B.irkow 

Virginia  Elocthc  and  Power  Company, 
Docket  No«.  50-338  and  50-339,  Nortii 
Atma  Powet  Station.  Units  No.  1  and  No. 
2,  Louisa  County.  V'ir?;inia 

Date  of  amendment  request:  March  28. 

1389 

Description  of  crr°rdrr.er.t  request: 
The  proposed  am^endments  would 
change  Table  3.3-6  of  the  North  Aima 
Units  1  and  2  (.\'A-li2)  Technical 
Specifications  (TS)  which  provides  the 
operability  requirements  for  radiation 
monitoring  instrumentation.  Associated 
with  each  radiation  monitor  is  an  action 
statement  should  the  radiation  monitor 
be  determined  inoperable.  Currently. 
.Action  Statement  35  for  the  containment 


high  range  area  radiation  monitors  and 
the  noble  gat  high  range  effluent 
monitors  requires  that  when  the  number 
of  channels  operable  is  less  than  the 
rrinimum  chaimels  operable 
requirement,  either  restore  the 
inoperable  channeUs)  to  operable  status 
v.ithin  72  hours  or  initiate  the 
preplanned  alternative  method  for 
monitoring  the  appropriate 
paramenter(8).  The  preplanned  alternate 
monitoring  method  for  containment  high 
range  area  radiation  is  to  utilize  one  of 
the  two  backup  monifars  located  inside 
each  containment.  The  IS  require  two 
radiation  monitoring  instruments  to 
remain  operable  during  Modes  1,  2,  3 
and  4.  The  preplanned  alternate 
monitoring  method  for  noble  gas  high 
range  effluents  is  to  utilize  a  specified 
alternate  noble  gas  high  range  effluent 
monitoring  instrument  or  to  sample  the 
effluents  every  12  hours  for  noble  gas. 
.•\Ltion  Statement  ,3.5  al»o  reqr.i.-es  the 
S'.bmittal  of  a  Special  Report  be  made 
;.;;hm  the  next  14  days  outlining  the 
t,  /lion  taken,  the  cause  of  inopersbiiity, 
and  the  plans  and  schedule  for  restoring 
the  monitor  to  operable  status. 

In  an  effort  to  enhance  operating 
fexibility  and  silow  the  proper 
calibration  and  troubleshooting  on  an 
inoperable  radiation  .monitor,  the 
licensee  proposed  a  char.ge  to  Action 
Sia'ement  J5.  The  proposed  change 
would  initiate  ihe  preplanned  alternate 
method  for  monitonng  the  appropriate 
parameterfs)  of  the  radiation  m.onitor 
within  72  hours  and  either  restore  the 
inoperable  radiation  monitor  to  operable 
s"-(tii9  within  7  days  or  suhm.it  a  Special 
Report  withm  14  days. 

rhe  proposed  change  is  in 
conformance  wth  the  NRC  guidance 
p'ovided  m  Genenc  Letter  No.  83-37. 
dited  November!,  1983. 

Basis  for  pre  posed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
si'^niRcant  hazards  consideration  exists 
(to  CFR  50.92(c)  1  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  cf  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1]  involve  a 
significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety 

The  licensee  has  evaluated  the 
proposed  change  in  accordance  with  the 
criteria  above  and  has  made  the 
following  determination: 


The  proposed  change  does  net  involve  a 
signif.cant  hazards  consideration  as  dsfined 
in  to  CFR  50.92  because  the  change  would 
not; 

(1)  Involv«  a  significant  increase  in  the 
probability  at  consequences  of  an  accident 
previously  evaluated.  The  preplanned 
alternate  method  of  radiation  monitoring  will 
continue  to  be  implemented  when  a  radiation 
monitor  Is  declared  inoperable.  This  will 
ensure  that  abnormal  radiation  levpls  can  be 
delected. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  preplanned 
alternated  method  of  radiation  monitoring 
will  continue  to  be  implemented  when  a 
radiation  monitor  is  declared  inoperable. 
This  Will  ensure  that  abnormal  radiation 
levels  can  be  detected. 

(3)  Involve  a  significant  reduction  in  Lhe 
marijin  of  sa/ety.  The  preplanned  alternate 
method  of  radiation  monitoring  will  continue 
to  be  implemented  when  a  radiation  monitor 
is  declared  inoperable.  This  will  ensure  that 
Hlinormal  radiation  levels  can  be  detected.  In 
a  Idition.  the  proposed  change  is  consistent 
with  the  guidance  provided  in  NKC  Generic 
L.-fer  No.  83-37,  dated  November  1,  19fi3. 

Therefore,  it  has  been  concluded  thai  the 
proposed  change  does  not  involve  a 
Significant  hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  conBideration 
determination  analysis  and  agiees  with 
the  above  conclusion.  Therefore,  the 
staff  proposes  to  determine  that  the 
proposed  change  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  The  Alderman  Librar>'. 
Manuscripts  Department,  University  of 
Vir^nia.  Charlottesville.  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P  O.  Box  1535,  Richmond.  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Proisct  Na  2,  Benton  County, 
Washington 

Date  of  amendment  request:  March  8, 
1989. 

Description  of  amendment  request: 
Technical  Specification  Table  4.3.2.1-1, 
Isolation  Actuation  Instrumentation 
Surveillance  Requirements,  would  be 
m.odified  to  reduce  requirements  for 
testing  temperature  switches  In  the  leak 
defection  system.  Presently  the  technical 
specification  requires  channel  checks 
and  channel  functional  tests  on  a  12- 
hour  and  monthly  frequency 
respectively.  The  licensee  proposes  to 
amend  the  Technical  Specifications  to 
(1)  eliminate  the  12-hour  channel  check 
requirement  and  (2)  change  the  channel 
functional  test  frequency  from  monthly 
to  semi-annually. 


Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
8  3  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  sigriificant  reduction  in  a 
margin  of  safety. 

The  reduction  in  surveillance  is  based 
en  enhanced  operating  capabiUties  of 
the  leak  detection  system  due  to 
replacement  of  the  present  equipment 
(based  on  Riley  Model  88  temperature 
switches)  with  General  Electric  Nuclear 
Measurement  Analysis  and  Control 
(NUMAC)  micro-computer  based 
instrumentation.  During  the  upcoming 
spring  refueling  outage  the  licensee 
intends  to  replace  the  Riley  temperature 
swritches  in  the  leak  detection  system 
with  General  Electric  Nuclear 
Measurement  and  Control 
instrumentation.  The  NUMAC 
equipment  will  receive  signals  from  the 
presently  installed  thermocouples  and 
provide  alarm  and  trip  signals  to 
existing  circuitry.  Ail  functions  of  the 
leak  detection  system  will  remain,  the 
replacement  is  being  done  to  enhance 
overall  system  reliability. 

The  licensee  contends  that  the 
enhanced  capabilities  of  the  NUMAC 
instrumentation  justify  the  reduction  in 
surveillance  and  thus  the  proposed 
amendment  to  the  Technical 
Specifications.  The  NUMAC  equipment 
has  significantly  better  total  channel 
drift  characteristics  and  the  design 
incorporates  diagnostic  and  self-test 
features.  These  design  features  provide 
a  more  comprehensive  assessment  of 
system  operability  every  30  minutes 
than  that  presently  provided  by  the 
Riley  instrument  channel  check  on  a  12 
hour  basis. 

The  Supply  System  has  evaluated  this 
amendment  request  per  10  CFR  50.59 
and  50.92  and  determined  that  it  does 
not  represent  an  imreviewed  safety 
question  or  a  significant  hazard  because 
it  does  not; 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  NU'MAC  design  providing  belter 
channel  drift  characteristics  and 
incorporatir,g  diagnostic  and  self  test 
features  should  ensure  a  level  of 
operability  and  functionahty  of  the  leak 


detection  system  comparable  to  that 
achieved  with  the  present  equipment 
and  testing  schedule.  Hence,  the 
probability  or  consequences  cf 
previously  e'.  aluated  accidents  are  not 
increased  by  this  change. 

(2)  Create  the  possibdity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  function  of  the  leak  detection  system 
would  not  change.  The  hcensee  believes 
that  a  new  or  different  kind  of  accident 
due  to  functional  testing  en  a  semi- 
annual versus  monthly  frequency  or  due 
t.j  substitution  of  the  self-test  for  the 
manual  check  is  not  credible. 

(3)  Involve  a  significant  reduction  in  a 
miargin  of  safety  because  the  diagnostic 
and  self-test  functions  in  lieu  of  a 
manual  channel  check,  and  semi-annual 
functional  testing  would  ensure  the 
NUMA.C  equipment  functions  as 
intended.  Due  to  the  diagnostic,  seii  test. 
and  cha.nnel  drift  features,  system 
operability  would  be  assessed  more 
frequently  and  accurately,  failure  would 
be  identified  more  readily,  operator 
efficiency  would  be  increased  and 
presently  recognized  margins  would  be 
conservatively  preserved.  Hence,  the 
licensee  believes  the  margin  of  safety 
would  be  increased  through  the  use  of 
the  NTJMAC  equipment. 

Based  on  the  above  considerations  the 
Commission  proposes  to  determine  that 
the  requested  changes  to  the  WNP-2 
Technical  Specifications  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  City  Library,  Swift 
end  Northgate  Streets.  Richland, 
Washington  99352. 

Attorneys  for  licensees:  Nicholas  S. 
Reynolds.  EJ:,q.,  Bishop,  Cook,  Purcell 
and  Reynolds.  1400  L  Street.  NW., 
Washington,  DC  20005-3502  and  G.E. 
Doupe.  Esq.,  Washington  Public  Power 
Supply  System.  P.O.  Box  968,  3000 
Geor^^e  Washington  Way .  Richland, 
Washington  9£352, 

.V/?C  Project  Director  George  W. 
t^nighton 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  .No.  2.  Benton  (llounty, 
Washington 

Date  of  amendment  request  March  31, 
1989 

Description  of  amendment  request- 
Technical  Specification  3/4.2.6  Power/ 
Flow  Instability,  and  the  associated 
Figure  3.2.&-1,  Operating  Region  Limits 
of  Specification  3.2.6,  would  be  revised 
to  change  the  limits  defming  the 
prohibited  region  of  operation  and  to 
modi.^y  the  action  statement  to  require  a 
manual  scram  when  the  required 


surveillance  shows  operation  to  be 
within  the  prohibited  region. 

Technical  ^>ecification  3/4.2.7, 
Neutron  Flux  Noise  Monitoring,  would 
be  eliminated.  This  specification  placet 
hmits  on  APRM  and  LPRM  neutron  Qux 
noise  levels. 

Two  new  specifications  would  be 
added  to  require  stability  monitoring  for 
two  loop  and  single  loop  operatioa  The 
new  specifications  would  add  hmiting 
conditions  of  operation  for  the  decay 
ratio  of  the  neutron  signals.  The  stability 
monitoring  is  based  on  the  LPRMs  and 
the  APRMs  and  thus  effectively 
addresses  the  objective  of  the  neutron 
flux  noise  monitoring  specification  (3/ 
4.Z7)  proposed  for  deletion. 

Technical  Specification  3/4.4.1, 
Recirculation  System  would  be  revised 
to  specify  actions  to  be  taken  to  ensure 
stability  with  less  than  two  recirculation 
pumps  operating. 

Corresponding  sections  of  the  Bases 
of  the  Technical  Specifications  would  be 
revised  to  reflect  the  new  bases  for  the 
revised  specifications. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

On  December  30. 1988  NRC  issued  IE 
Bulletin  8&-07,  Supplement  1.  "Power 
Oscillations  in  Boiling  Water  Reactors." 
This  supplement  required  licensees  to 
take  certain  actions  to  protect  against 
power  instabilities  in  the  reactor  core.  In 
response  to  Supplement  1  the 
Washington  Public  Power  Supply 
System  proposed  replacing  the  existing 
detect-and-suppress  technical 
specifications  with  specifications  based 
on  the  Advanced  Nuclear  Fuels  (ANF) 
ANNA  Stability  Monitoring  System.  The 
current  specifications  require  evaluation 
of  neutron  signal  noise  against  a 
baseline  noise  level.  The  licensee 
contends  that  the  ANNA  system 
provides  a  much  stronger,  faster  means 
of  monitoring  the  stabihty  of  the  reactor 
core. 

The  AN^NA  system  performs  a 
sophisticated  noise  analysis  technique 
to  calculate  the  decay  ratio  of  neutron 
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rnlriilatinna  are  nprfnrmed 


Technical  Specifications  involve  no 
8i2ni.ncant  hazards  considerations. 


(B)  Add  a  new  Technical  Specification 
Item  15.38.8  which  will  introduce  an 
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Aitomey  for  licensee:  Gerald 
Chamoff,  Esq,,  Shaw,  Pittman,  Potts  and 


of  the  Presaunzcr  Drain  piping  together  with 
the  in-service  inspection  requirements  for 


Expiration  date  of  individual  notice: 
May  8, 1989 
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sisnala  (LPRXl  and  APRM).  These 
calcuiations  are  performed 
automatically,  such  that  peak-to-peak 
and  decay  ratio  data  is  presented  in 
near  real-time.  As  a  result,  the  AN.NA 
system  provides  information  more 
rapidly  than  existing  methods,  and 
without  the  distractions  to  control  room 
staff  imposed  by  current  methods.  In 
addition,  the  decay  ratio  informa'ion 
available  through  the  .ANN.A  system  is  a 
prima.-y  indicator  of  the  state  of  the  core 
stability,  whereas  the  current  indicator, 
neutron  signal  noise  level,  is  an  indiruct, 
less  reliable  means.  The  licensee 
believes  that  through  use  of  the  A.W.^ 
system,  a  much  more  quantitative 
measure  of  the  margin  of  instability 
exists.  This  significant  improvement  in 
detecting  the  approach  to  a  region  of 
instability  is  the  licensee's  justification 
for  the  proposed  enlargement  of  the 
allowable  region  of  operation. 

The  Supply  System  has  reviewed  this 
amendment  request  per  10  CFR  50.92 
and  has  determined  that  it  does  not 
represent  an  unreviewed  safety  question 
or  a  significant  hazard  because  it  does 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because. 
as  discussed  above,  tlie  ANN-^  system 
represents  a  substantial  improvement  in 
the  capability  to  detect-and-suppress. 
such  that  the  present  safety  ma.-gin  is 
preserved  for  operation  in  an  expanded 
region.  The  use  of  the  .A\N'.-\  system 
provides  greatly  improved  ab.lity  to 
detect  the  approach  to  a  region  of 
instability.  It  is  the  Supply  System's 
judgement  that  this  improved  detection 
capability  more  than  compensates  for 
the  enlargement  of  the  power/flow 
operating  region  such  that  the  present 
safety  margin  is  preserved  and  in  fact 
increased.  Hence,  the  probability  or 
consequences  cf  previously  evaluated 
accidents  are  not  increased  by  this 
change. 

(21  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  design  basis  function,  to  detect-and- 
suppress  core  instability  events,  remains 
the  s«me  and  is  enhanced  by  the  ANNA 
system. 

(3)  Involve  a  signincant  reduction  in  a 
margin  of  safety  because  as  discussed 
above,  the  implementation  of  A.VNA 
would  provide  improved  dete'^Mnn 
capability  which  would  more  than 
compensate  for  the  enlargement  of  the 
allowable  range  of  operation.  Hence. 
there  is  no  reduction  in  the  margin  of 
safety  due  to  this  proposal. 

Eased  on  the  above  considerations  the 
Commission  proposes  to  dcT-mne  that 
the  requested  changes  to  die  WNP-2 


Technical  Specifications  involve  no 
sigruficant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richland  City  Library,  Swift 
and  Northgate  Streets.  Richland. 
Washington  99352. 

Attorneys  for  licensees:  Nicholas  S. 
Reynolds,  Esq.,  Bishop.  Cook.  Purcell 
and  Rejmolds,  1400  L  Street,  NW.. 
Washington,  DC  20005-3502  and  G,E. 
Doupe,  Esq.,  Washington  Public  Power 
Supply  System,  P  O.  Box  968,  3000 
George  Washington  Way.  Richland, 
Washington  99352. 

NRC  Project  Director  George  W. 
Knighton 

Wisconsin  Elef.tnc  Power  Company. 
Docket  Nos  5ti-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  .Manitowoc 
County,  Wisconsin 

Date  of  amendments  request 
September  9. 1988. 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
portions  of  Technical  Specification 
Section  15.3  8.  "Refueling,"  in  order  to 
provide  more  specific  and  precise 
requirements  regarding  the  Containment 
Purge  and  Vent  System.  Additionally. 
minor  editorial  changes  to  Technical 
Specification  Table  15.7.3-2. 15.7.4-2,  and 
15.7.6-2  are  requested. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50  02  A  proposed  amendment 
to  an  operating  license  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  q  margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  consideration 
in  its  request  for  a  license  amendment. 
The  licensee  proposes  to: 

(A)  Revise  Technical  Specification 
item  15.3.8.7  to  reflect  more  specific 
requirements  regarding  the  Containment 
Purge  and  Vent  System  as  found  in  the 
Standard  Technical  Specifications  for 
the  Westinghouse  Pressurized  Water 
Reactors,  NUREG-0452,  revision  4.  The 
modified  specification  will  require 
demonstration  of  the  operability  of  the 
Containment  Purge  and  Vent  System 
"within  four  days  prior  to  the  start  of 
and  at  least  once  per  seven  days  during 
refueling  operations." 


(B)  Add  a  new  Technical  Specification 
item  15.3.8.8  which  will  introduce  an 
exception  to  the  operability  requirement 
of  Technical  Specification  item  15.3.8.7. 
It  allows  refueling  operations  to 
continue  with  the  Containment  Purge 
and  Vent  System  inoperable,  provided 
the  purge  and  vent  containment 
penetrations  are  closed. 

(C)  Modify  the  wording  of  the  existing 
Technical  Specification  item  15.3.8.8, 
which  becomes  a  new  Technical 
Specification  item  15.3,8.9.  This  item  will 
identify  more  concisely  the  conditions 
under  which  refueling  operations  will 
cease.  This  is  necessary  due  to  the 
revision  of  Technical  Specification  items 
15.3.87  and  15.3.8.8. 

(D)  .Make  minor  editorial  changes  to 
Technical  Specification  Tables  15.7.3-2, 
15.7.4-2,  and  15.7.6-2.  The  changes  to 
these  tables  are  identical  in  nature, 
establishing  a  system  name  which  is 
consistent  throughout  the  Technical 
Specification,  i.e.  "Containment  Purge 
and  Vent  System." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  by  providing  examples  (51 
FR  7751)  of  actions  that  are  considered 
not  likely  to  involve  a  significant 
hazards  consideration.  This  guidance 
has  been  applied  to  the  aforementioned 
items  and  is  outlined  below. 

In  regards  to  items  (A),  (B),  and  (C) 
above,  these  items  are  indicative  of 
example  (ii)  "A  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specification..."  The  proposed 
change  constitutes  a  more  restrictive 
operability  requirement  for  an  isolation 
system  during  refueling  operations. 
Additionally,  the  proposed  amendment 
cannot  affect  the  probability  or 
consequences  of  a  refueling  accident  nor 
create  the  possibility  of  a  new  or 
different  kind  of  accident.  Moreover, 
this  proposal  increases,  ratlier  than 
decreases,  the  margin  of  safety. 

In  regards  to  item  (D)  above,  this  item 
18  indicative  of  example  (i)  "A  purely 
administrative  change  to  Technical 
Specifications..."  These  editorial 
changes  are  administrative  in  nature 
which  would  bring  nomenclature 
consistency  to  the  Technical 
Specification. 

Based  on  the  above  information,  the 
staff  proposes  to  determine  that  the 
proposed  change  to  the  Technical 
Specification  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Roon 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers. 
Wisconsin. 


Aitomey  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nuclear 
Power  Station.  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment' 
March  21  and  April  14, 1989. 

Description  of  amendment  request: 
The  proposed  amendment  provides  for 
the  addition  of  a  snubber  to  the 
pressurizor  drain  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  deteimination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  mvolve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  March  21  and  April  11, 1989  letters 
states  the  following: 

The  change  is  requested  in  order  to 
add  Snubber  DRH-SNB-1  to  Table  3.7-4 
of  the  Yankee  Nuclear  Power  Station 
Technical  Specifications. 

As  such,  this  proposed  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  adiiition  of  the 
snubber  will  enhance  the  seismic  capdbiiify 
of  the  krt.isurizer  Drain  piping  The  snubber 
will  not  reduce  the  capability  of  the 
Pressurizer  Drain  pipuig  to  perform  its 
operating  or  emergency  hinctions.  The  design 
criteria  provides  ass'iranoe  that  the  piping 
and  snubber  will  perform  their  intended 
normal  and  emergency  hinctions.  No  accident 
analysis  assuinptions  are  affected  by  the 
addition  of  the  snubber 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  fmim  any 
previously  evaluated.  The  design  criteria  and 
installation  requirements  Lsed  are  at  least 
equal  to  the  original  plant  design  ba.sis.  The 
Pressurizer  Drain  piping  with  snubber 
installed  is  in  a  stress  analyzed  condition 
meeting  the  requirements  of  the  design 
criteria. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  addition  of  the  snubber 
does  not  affect  the  basis  cf  any  Technical 
Specification.  Also,  there  are  no  accident 
analysis  assumptions  ejected.  The  analysis 


of  the  FVessurizcr  Drain  piping  together  with 
the  in-service  inspection  requirements  for 
snubbers  in  the  Technical  Specification 
ensures  that  this  change  does  not  involve  a 
significant  reducUon  in  a  margin  of  safety. 

Based  on  the  discussion  above,  it  is 
concluded  that  there  is  reasonable 
assurance  mat  operation  of  the  Yankee 
plant,  consistent  with  the  proposed 
Technical  Specifications,  will  not 
endanger  the  health  and  safety  of  the 
pubhc.  The  proposed  change  has  been 
reviewed  by  the  Nuclear  Safety  Audit 
and  Review  Committee. 

The  stall  has  reviewed  the  licensee's 
analysis  and  agrees  with  it  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  critena  listed  in  10 
CFR  50.92.  Based  on  that  conclusion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Pjblic  Document  Room 
location:  Greenfield  Commimity  College, 
1  College  Drive.  Greenfield, 
Massachusetts  01.301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston.  Massachusetts  02110. 

NRC  Project  Director  Richard  H. 
Wessman 

PREVIOUSLY  PLUUSHED  NOTICES 
OF  CONSIDER.^TI0N  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  H.\Z.\RDS 
CONSIDEIL\T)ON  DETERMIN  ATDN 
AND  OPPORTUNITT  FOR  HEAK.No 

The  following  notices  were  previously 

published  as  separate  individual 
nolices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
invoKang  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
October  13. 1986 

Brief  description  of  amendment 
request  The  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
Technical  Specifications  to  conform  to 
the  Inscrvice  Testing  (1ST)  Program  for 
Pumps  and  Valves  and  to  correct 
typographical  errors. 

Date  of  individual  notice  in  Federal 
Register.  April  6, 1989  (54  FR  13967) 


Expiration  date  of  individual  na:.c€: 
May  8. 1989 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E .  Cedar  Rapids.  Iowa 
52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Ener^jy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
April  24, 1987 

Brief  description  of  amendment 
request  The  amendment  would  modify 
the  Specifications  issued  as  part  of  the 
Radiological  Effluent  Technical 
Specifications  (RETS).  The  proposed 
modifications  are  administrative  in 
nature  and  incorporate  clarifications  as 
well  as  typographical  corrections  to 
improve  format  consistency  with  the 
rest  of  die  DAEC  TS. 

Date  of  individual  notice  in  Federal 
Register  March  23, 1989  (54  FR  12034) 

Expiration  date  of  individual  notice: 
April  24. 1989 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street  S.E.,  Cedar  Rapids.  Iowa 
52401, 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FAOLITV 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
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prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CIK  51.12(b)  and  has 
made  a  determination  based  on  t.hnt 
flssess.ment.  it  is  so  indicated. 

For  fijrther  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3;  the  Com.mission's  related  letters, 
Safety  Evaluations  and 'or 
Environmental  Assessments  as 
indicated.  All  of  these  item.s  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW.. 
Wash.ngton,  DC.  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  mvolved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  2Q5')5,  Attention:  Director.  Division 
(  f  Re.ictor  Projects 

Arkansas  Power  4  Light  Company, 
Docket  No.  50-368,  .\rkansas  Nuclear 
One,  Unit  2,  Pope  County,  Arkansas 

Date  of  applications  for  amendment: 
lanuary  28,  1985  as  revised  August  30, 
1985 

Brief  description  of  amendment  The 
amendment  modified  Technical 
Specification  (TS)  4,6.2.2.e,  which 
requires  periodic  surveillance  testing  of 
the  sodium  hydroxide  adJition  system. 
The  change  clanfied  the  intent  of  the 
flow  testing  of  the  system  and  reduces 
the  flow  rate  of  the  test  in  accordance 
with  the  design  specifications  of  the 
aodium  hydroxide  svstem  pumps. 

Dcte  o' i:isuorce:'AprA  11.  1989 

Ef'ective  dote:  April  11  19ft9 

Amendmort  So.:  90 

FdCi'.ity  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications, 

Date  0^ :n:t:a!  notice  in  Federal 
Register  November  20, 1985  (50  PR 
47857).  The  Com^mission's  related 
evaluation  of  Lhe  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  11, 1989. 

Xo  significant  hazards  consideration 
comments  received:  No. 

Loca!  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  Univcr<;ity,  Russellville,  Arkansas 
72801 

.Arkansas  Power  &  Light  Compan>, 
Docket  No.  50-368,  .\rkansas  Nuclear 
One,  Unit  2,  Pope  County,  .\rkansas 

Date  of  applications  for  amendment: 
Novem.ber  17, 1988.  January  13  and  April 
.'.  1989. 

Brief  description  of  amendment:  This 
am.endment  revised  the  ANO-2 
Technical  Specifications  to  reflect 
changes  in  reporting  requirements  of  10 


CFR  SO.-C  and  SC-S  in  accordance  with 
NRC  Generic  Letter  83-43. 

Date  of  issuance:  April  18. 1989 

Effective  date:  April  l  R.  1 9«9 

Amendment  No.:  91 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  20, 1987  (52  PR  18972).  The 
Commission's  related  evaluation  of  the 
amendment  ib  contained  in  a  Safety 
Evaluation  dated  April  IS,  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location: Tomhnson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Carolina  Power  A  Ijght  Company, 
Docket  No.  50-281.  11   B.  Robinson 
Steam  Elcctiic  Plant.  Unit  No.  2, 
Darlington  County,  South  Carolir.a 

Date  of  application  for  amendment: 
January  12, 1987,  as  supplemented 
October  3, 1988  and  April  4. 1989. 

Brief  description  of  amendment:  The 
amendment  revises  the  TS  by  adding 
operability  and  surveillance  testing 
requirements  for  the  reactor  trip  and 
bypass  breakers,  diverse  trip  features 
and  trip  logic.  The  amendment  complies 
with  the  guidance  provided  in  the  NRC 
Generic  Letters  85-09  and  83-28,  Item  4,3 

Date  of  issuance:  April  20, 1989 

Effective  date:  April  20, 1989 

Amendment  No.  122 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  12. 1987  (52  PR  5851) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  20, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

Commonwealth  Edison  Company, 
Docket  Nos.  30-3"3  and  50-3"4,  LaSalle 
County  Station.  Unit  Nos.  1  and  2, 
LaSalle  County.  Illinois 

Date  of  application  for  amendments: 
November  26, 1986,  January  14, 1988  and 
June  1, 1988. 

Brief  description  of  amendments: 
These  amendments  modified  paragraph 
2.C.(27)  of  License  No.  NPF-11  and 
paragraph  2.0.(16)  of  License  No.  NPF-18 
to  require  compliance  with  the  revised 
Physical  Security  Plan.  This  plan  was 
updated  to  conform  to  the  latest 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  10  CFR  73.55. 


search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  100 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  April  10.  1989 

Effective  date:  Apnl  10. 1989 

Amendment  Nos.:  65,  46 

Facility  Operating  License  Nos.  NPF- 
U  and  NPF-18.  These  amendments 
revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  December  30,  1988  (53  FR 
53089).  The  Commission's  related 
e\'aluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  10.  1989, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Comm.unity  College,  Rural  Route  .No.  1, 
Oglesby,  Illinois  61348, 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
January  19,  1989 

Brief  description  of  amendments: 
These  amendments  relieve  the  licensee 
from  the  requirement  that  COj  fire  hose 
stations  be  subject  to  the  same 
surveillance  testing  used  for  water  hose 
stations. 

Date  of  issuance:  April  13, 1989 

Effective  date:  April  13, 1989 

Amendment  Nos.:  116,112 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  Amendm.ents  revised  the 
Technical  Specifications. 

Date  cf  initial  notice  in  Federal 
Register  February  22.  1989  (54  FR  7629). 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
S.afety  Evaluation  dated  April  13, 1989. 

No  significant  hazards  considerction 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois  61021. 

Consolidated  Edison  Company  of  New 
\'ork.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  cpphcction  for  amendment: 
August  18, 1986,  as  modified  January  25, 
1989 

Brief  description  of  amendment:  This 
amendment  revises  and  adds  new 
requirements  to  Technical  SpecLHcation 
Tables  3.5-2  and  4.1-1  requiring  the 
operability  and  surveillance  testing  of 
the  reactor  t.np  breakers  shunt  trip 
attachment. 

Date  of  issuance:  April  10.  19H9 


Effective  date:  April  10. 1989 

Amendm.ent  No.:  137 

Facility  Operating  Licente  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  nf  initial  notice  in  Federal 
Register  October  8. 1986  (51  FR  36087) 
and  rpnoticed  March  8.  1989  (54  FR 
9915).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safcfv  Evaluation  dated 
April  10.  1989. 

No  significaiit  t,jzards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

.\'RC  Project  Director:  Robert  A. 
Capra 

Consolidated  Edison  Companv  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  23,  1938 

Brief  description  of  amendment:  The 
amendment  revises  the  operability 
requirements  for  the  radioactivity 
monitors  used  for  reactor  coolant 
system  leakage  detection.  The 
amendment  also  corrects  several  minor 
editorial  errors. 

Date  of  issuance:  April  14, 1989 

Effective  date:  April  14.  1989 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  February  1, 1989  (54  FR  5162] 
The  Com.mission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  14, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  'White  Plains  P'jblic  Libran,', 
100  Martine  Avenue,  White  Plains,  New- 
York  10610. 

NRC  Project  Director:  Robert  A. 
Capra 

Consumers  Power  Company.  Docket  No. 
50-155,  Big  Rock  Point  Plant,  Charlevoi.\ 
County,  Michigan 

Date  of  application  for  amendment- 
December  30,  1986 

Brief  description  of  amendment  This 
amendment  revises  section  5. 2, 2(h)  of 
the  Technical  Specifications  to  reflect 
tlie  inclusion  of  a  second  vent  and  a 
second  drain  valve  to  the  scram  dump 
tank. 

Date  of  issuance:  April  14, 1989 

Effective  date:  April  14, 1989 

Amendment  No.:  95 


Facility  Operating  License  No.  DPR-6. 
The  amendment  revises  the  Technical 
Specifications. 

Data  of  initial  notice  in  Federal 
Register  January  20. 1987  (52  FR  2879). 
The  Commission's  related  evaluation  of 
tlie  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  14, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Sti-eet,  Petoskey, 
Michigan  49770. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-41,'?  and  50-414,  Catawba 

Nuclear  Station.  L  nits  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  17, 1989 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  Table  3.3-5,  item  15,  and 
surveillance  requirement  (4.7.1.2  lb. 4)  to 
increase  the  auxiliary  feedwater  system 
suction  swapover  time  from  less  than  or 
equal  to  15  seconds  to  less  than  or  equal 
to  16  seconds. 

Date  of  issuance:  April  11, 1989 

Effective  date:  April  11, 1989 

Amendment  Nos.:  60  and  54 

Facility  Operating  License  Nos.  NPF- 
35  and NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  8, 1989  (54  FR  6193). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  et  a!..  Docket 
Nos.  50-413  and  50-414.  Catav^ba 
Nuclear  Station.  Units  1  and  2,  \  ork 
County,  South  Carolina 

Date  of  application  for  amendments: 
September  19,  1988,  as  supplemented 
December  28. 1988,  and  March  6, 1989. 

Brief  description  of  amendments:  The 
amendmients  modify  the  Technical 
Specifications  to  revise  the  setpoints  for 
Unit  2  steam  generator  level  trips  due  to 
the  planned  relocation  of  level  taps. 

Date  of  issuance:  April  14, 1989 

Effective  date:  April  14, 1989 

Amendment  Nos.:  61  and  55 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  8. 1989  (54  FR  6191). 
Because  the  March  6, 1989,  submittal 
clarified  certain  aspects  of  the  original 


request,  the  substance  o:  w.k  c.^iangts 
noticed  in  the  Federal  Register  and  the 
proposed  no  significant  hazards 
consideration  determination  were  not 
affected.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  14, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill  South  Carolina 
29730 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50^14.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
Coimty,  South  Carolina 

Date  of  application  for  amendments: 
October  5, 1988,  as  supplemented 
December  30, 1988.  and  January  27, 1969. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to:  (1)  allow  a  one-time 
waiver  to  the  requirements  for  a 
complete  diesel  generator  (DG)  overhaul 
and  for  the  testing  as  stated  in  the  first 
footnote  to  Table  4.8-1,  (2)  change  the 
counting  of  failures  on  DGs  from  a  "per 
nuclear  unit  basis"  to  a  "per  diesel 
generator  basis."  and  (3)  correct  the 
numbers  of  surveillances  referenced  in 
the  first  footnote  to  Table  4.8-1. 

Date  of  issuance:  April  21, 1989 

Effective  date:  April  21, 1989 

Amendment  Nos.:  62  and  56 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  FR  7630). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  21, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station.  Units  1,  2  and  3,  Oconee  County, 
South  Carolina 

Date  of  application  for  amendments: 
October  13, 1986,  as  supplemented 
December  22, 1988 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  require  Type  C  local 
leak  test  for  penetration  no.  22,  low 
pressure  service  water  from  the  reactor 
coolant  pump  motors  and  lube  oil 
coolers  outlet. 

Date  of  issuance:  April  21, 1989 

Effective  date:  April  21, 1989 


BEST  COPY  AVAILABLE 
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AmenJrnentXos.:  173.  173.  an  J  rO 

Facility  Operating  Licer.se  Sos.  DPR 
38.  DPR-4T and DPR-55  Amendments 
revised  the  Techriicai  Specifications. 

Date  jf  initial  notice  in  Federal 
Registar  May  6,  1987  (32  FR  16943). 
Because  the  December  ZZ.  1988. 
submittal  clarified  certain  aspects  of  the 
original  request,  the  substance  of  the 
changes  noticed  in  the  Federal  Register 
and  the  proposed  no  significant  hazards 
determination  were  not  affected.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  Apnl  21.  1989- 

.\o  significant  hazards  consideration 
ccn^m.ents  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Duquesne  Light  Company,  Docket  .No«. 
50-334  and  5(M12,  Beaver  Valley  Power 
Station,  Unit  No».  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  application  ^or  amendments: 
Januarys.  1989 

Bne^  description  of  amendments:  The 
amendment  revises  the  Technical 
Specifications  in  the  following  way;  (1) 
updates  the  index,  (2)  corrects  Section 
4  4.5.2.  steam  generator  inspection 
requirements  to  be  consistent  with 
Section  4.0.5,  (3)  corrects  reporting 
requirement  of  Section  6.9.1  to  be 
consistent  with  10  CFR  50.4(b)(ll.  and 
(4)  modifies  Basis  Section  3/4.2.2  and  3/ 
4.2.3  to  reflect  updated  approved 
requirements. 

Date  of  issuance:  April  11,  1989 

Effective  date:  April  11, 1989 

Amendment  Nos.:  139  for  Unit  1;  14  for 
Umt  2 

Facility  Operating  License  Nos.  DPR- 
66  and  SPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  76331 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  7, 1989 

.Vo  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  f.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001, 

Duquesne  Light  Company,  Docket  No. 
50-412,  Beaver  Valley  Power  Station, 
Unit  No.  2,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
June  30, 1988 

Brief  description  of  amendment  The 
amendment  revises  Section  4.8.1. 1. 2. b  4. 
"Emergency  Diesel  Generator 
Surveillance  Requirement,"  to  include 
backup  phase  fault  protection  as  one  of 


the  diescl  generator  trips  not  bypassed 
on  a  lo88-of-power  event  to  the 
emergency  bus.  This  hardware  change 
that  resulted  in  this  amendment  was 
originally  approved  in  our  Safety 
Evaluation  Report  Supplement  1 
(NUREG-1057.  Supp.  IJ. 

Date  of  issuance:  April  19. 1989 

Effective  date:  April  19. 1989 

Amendment  No.:  15 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7. 1988  (53  FR 
34603).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluabon  dated 
April  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMl-2),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment 

Apnl  4.  1988 

Brief  description  of  amendment:  The 
amendment  modifies  Appendix  B 
Technical  Specified tion  by  revismg 
certain  surveillance  terms  and 
definitions  consistent  with  the  meaning 
and  usage  m  the  Appendix  A  Technical 
Specifications. 

Date  of  Issuance:  Apnl  12, 1989 

Elective  date:  Apnl  12, 1989 

Amendment  Mo.:  33 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30.  1988  (53  FR 
530931,  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
.Apnl  12,  1989 

.\o  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1801,  Hamsburg, 
Pennsylvania  17105 

Illinois  Power  Company,  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  1. 
DeWitt  County  Illinois 

Date  of  application  ^or  amendment: 
December  21.  1988 

Description  of  amendment  request: 
The  proposed  change  will  revise  the 
acceptance  cntena  for  the  secondary 
containment  drawdown  test. 


Djfe  of  issuance:  April  10,  1989 

Effective  date:  April  10,  1989 

Amendment  No.:  21 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  8, 1989  (54  FR  9918).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  10,  1989 

No  significant  hazards  consideration 
com.ments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Indiana  Michigan  Power  Company. 
Dockets  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant  Units  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
January  16, 1987  and  April  29, 1988 

Brief  description  of  amendments: 
These  amendments  change  the 
Technical  Specifications  to  allow  the 
use  of  either  actual  or  simulated  loads 
for  all  of  the  station  batteries  and 
associated  inverters.  The  Technical 
Specification  (TS)  changes  reflect  more 
closely  the  Standard  Westinghouse  TSs 
(STS)  (NUREG-0452.  Rev.  4),  which 
allow  the  use  of  simulated  loads. 

Date  of  issuance:  April  11, 1989 

Effective  date:  April  11, 1989 

Amendments  Nos.:  123  and  110 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  Amendments 
revised  the  Technical  Specifications. 

Dates  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5857). 
July  29, 1987  (52  FR  28380),  and 
December  30, 1987  (52  FR  49227).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1989. 

No  significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
October  14, 1986,  as  revised  March  25. 
1987. 

Brief  description  of  amendment  The 
amendment  consisted  of  changes  to 
Section  6.0.  "Administrative  Controls," 
of  the  Duane  Arnold  Energy  Center 
Technical  Specifications.  The 
amendment  clarified  the  responsibilities 
of  the  plant  Safety  Committee  and  made 
other  minor  editorial  changes. 


Date  of  issuance:  April  18.  1989 

Effective  date:  April  18,  1989 

Amendment  No.:  157 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  cf  initial  notice  m  Federal 
Register:  February  26,  i987  (52  FR  5857). 
The  licensee's  March  25.  1987  submittal 
reduced  the  scope  of  the  original 
requested  changes.  Therefore,  the  staffs 
no  significant  hazards  consideration 
analysis  contained  in  the  initial  notice 
remains  valid.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  18,  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Sti-eet,  S.  E.,  Cedar  Rapids. 
Iowa  52401. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  application  for  amendment 
August  21, 1986 

Brief  description  of  amendment  This 
amendment  adds  Technical 
Specification  3.1. 7. h  to  permit  end-of- 
cycle  coastdown  operation  to  as  low  as 
40  percent  of  rated  power  and  to 
prohibit  increasing  core  power  level. 
once  operation  in  the  coastdown  mode 
has  begun,  by  reduced  feedwater 
heating.  The  inclusion  of  Technical 
Specification  3.1. 7.h  transfers  to  the 
Technical  Specifications  the  limiting 
conditions  of  license  condition  2.C.(3), 
thereby  permitting  deletion  of  that 
license  condition. 

Date  of  issuance:  .'\pril  10,  1989 

Effective  date:  April  10,  1989 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9,  1987  (52  FR 
34016).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  10, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

NRC  Project  Director:  Robert  A. 
Capra 


Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station.  Unit  No.  1,  New  London 
County,  Connecticut 

Dote  of  application  for  amendment 
January  20, 1989 

Brief  description  of  amendment  This 
amendment  to  the  Technical 
Specifications  removes  cycle-specific 
parameter  limits,  decreases  the 
Minimum  Critical  Power  Ratio  from  1.07 
to  1.04  and  removes  previous  approval 
to  initiate  refictor  startup  with  flow 
indication  from  1  of  the  20  jet  pumps 
unavailable. 

Date  of  issuance:  April  14, 1989 

Effective  date:  .April  14,  1989 

Amendment  No.:  29 

Facility  Operating  License  No.  DPR- 

21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22.  1989  (54  FR  7636). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  29, 1989 

So  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
December  5,  1986. 

Brief  description  of  amendment  This 
amendment  revises  the  plant  Technical 
Specification  to;  (1)  reflect  logic  changes 
to  made  implement  the  requirements  of 
NUREG-0737,  Item  II.K.3.18,  which 
added  a  bypass  timer  to  the  reactor  low 
pressure  permissive  start  switch 
contracts  for  each  Core  Spray  and 
Lower  Pressure  Coolant  Injection 
System  electrical  division,  and  removed 
the  high  drywell  initiation  signal  from 
the  Auto  Pressure  Relief  System.;  and  (2) 
lower  the  Safety/Relief  Valve  Discharge 
Pipe  f*ressure  Switch  setpoint  for 
Technical  Specification  consistency. 

Date  of  issuance:  March  31, 1989 

Effective  date:  March  31, 1989 

Amendment  No.:  62 

Facility  Operating  License  No.  DPR- 

22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9. 1987  (52  FR 
34016|.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  31, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Miimeapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis, 
Miimesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
May  5, 1986 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  (TSs)  to  include  changes 
resulting  from  a  detailed  review  of  the 
TSs  that  occurred  following  the  1985 
plant  refueling  and  recirculation  piping 
replacement  outage. 

Dote  of  issuance:  April  18, 1989 

Effective  date:  April  18. 1989 

Amendment  No.:  63 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9. 1986  (51  FR 
36100).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  18. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

LcKol  Public  Document  Room 
location:  Miimeapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Miimeapolis, 
Minnesota  55401. 

Omaha  Public  PovNtr  !);'!  net.  Docket 
No.  50  285  Fort  Calhoun  Station.  Unit 
No.  1,  \\  abhington  County.  Nebraska 

Date  of  amendment  request 
December  31. 1988  as  supplemented 
March  15. 1989. 

Brief  description  of  amendment  This 
amendment  modifies  the  Technical 
Specifications  to  change  the  minimum 
operating  requirements  for  the  Raw 
Water  Pumps  to  allow  operation  with 
one  inoperable  raw  water  pump  when 
river  water  temperature  is  below  60°  F. 

Date  of  issuance:  April  14. 1989 

Effective  date:  Full  implementation 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  120 

Facility  Operating  License  No.  DPR- 
40.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1. 1989  (54  FR  5171). 
The  March  15. 1989  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  finding  of  the  initial 
notice. 
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The  Commission's  related  evaluation 
of  the  amendment  is  contamed  in  a 


Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 


Power  Authority  of  The  State  of  NeW\ 
York.  Docket  No.  50-286,  Indian  Point 
Unit  No.  3.  Westchester  County,  New 


Federal  Kegtoter  /  Vol.  54,  No.  84  /  Wednesday,  May  ,1.  1989  /  NO 


1 U471 


4  2.]  to  reflect  new  testing  frequencies 
for  seismic  m.onitoring  equipment 
Date  of  issuance:  Anril  1.1.  lOftfl 


osremblies  in  the  new  fuel  storage  vault 
and  spent  fuel  pool  by  mcreasing  the 

r.oi-Tii»«oH   II.O-JC  r-nntont  f,.>r  nf  A    f.,«l 


8ta£Ps  proposed  no  signincant  hazards 
consideration  determination  as 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  14. 19H9. 

.Vo  significant  hazards  consideration 
concerts  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102 

Pacific  Gaa  and  Electric  Company, 
Docket  No«.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2,  San  Luia  Obispo  County. 
California 

Date  of  application  fur  amendments: 
March  13,  1987  (Reference  LAR  87-03) 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  [TS)  4.7.5.1,  "Control  Room 
Ventilation  System,"  Table  3.3-1, 
"Reactor  Trip  System,"  of  TS  3,3.1,  ar.d 
Table  4.3-1,  "Reactor  Tnp  System 
Instrumentation  Surveillance 
Requirements,"  of  TS  4,3. 1  to  clarify 
surveillance  test  requirements  for  the 
control  room  ventilation  system  and  thf 
reactor  tnp  system  instrumentation 

Date  of  issuance:  April  7,  1989 

Elective  date:  Apnl  7,  1989 

Amendment  Sos.:  35  and  34 

Facility  Operating  License  Sos.  DPR- 
80  and  DPR-82  .Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  August  12, 1987  (52  FR  29926) 
The  Commissio.i's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Apnl  7, 1989. 

So  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407 

SRC  Project  Director:  George  W 
Knighton 

Philadelphia  Electric  Cotnoany,  Docket 
No.  50-352,  Limerick  Generating  StatioQ, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
March  23,  1989 

Bric'  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  Table  3.3,3-2  to  reflect 
compliance  with  the  Final  Safety 
Analysis  Report  design  bases  of  the 
degraded  grid  undervcltage  relay 
setpointa  which  provide  a  second  level 
of  undervoltage  protection  to  the  Class 
IE  equipment. 

Date  of  issuance:  April  14,  1989 

Effective  date:  April  14,  1989 

Amendment  So.  18 


Fijcilitv  Operating  License  So.  SPF- 
39  This  amendment  revised  the 
Techiucal  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (54  FR  12978.  dated 
March  29, 1989).  That  notice  provided  an 
opportunity  to  submit  com.ments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  .^pnl  28,  1989. 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  m  a  Safety  Evaluation  dated 
Appi  14,  1989. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electnc  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  SUtion.  Unit  Nos 
2  anu  C),  'Vork  County,  Pennsylvania 

Date  of  application  for  amendments: 
January  26,  1989  as  supplemented  with 
confirmation  information  on  March  6, 
1989  The  supplementary  information 
did  not  alter  or  modify  the  application. 
The  application  of  January  28,  1989 
supersedes  and  replaces  in  its  entirety 
an  earlier  application  dated  September 
7,  1988. 

Brief  description  of  amendments: 
These  amendments  modified  the 
Technical  Specifications  to  correct 
deficiencies  in  the  degraded  voltage 
protection  features. 
Date  of  issuance:  April  13,  1989 
Effective  date:  April  13. 1989 
Amendments  Nos.:  1^3  and  145 
Facility  Operating  License  Sos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  October  19.  1988  (53  FR  40996J. 
The  Commassion's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Apnl  13,  1989. 

So  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Walnut  Street  and 
Commonwealth  Ave.,  Harrisburg, 
Punnsylvania  17105. 
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Power  Authority  of  The  State  of  Newh 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
Febniary  5, 1988 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  reflect  the  management 
reorganization  of  the  Power  Authonty  of 
the  State  of  New  York,  The  changes 
affect  Figures  6.2-1  and  6.2-2  and  Section 
6.5.2.2. 

Date  of  issuance:  April  11, 1989 

Elective  date:  Apnl  11, 1989 

Amendment  So.:  85 

Facility  Operating  License  So.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7599).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1989 

So  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library. 
100  Martine  Avenue,  White  Plains,  New 
York,  10610. 

SRC  Project  Director:  Robert  A. 
Capra 

Public  Service  Company  of  Colorado, 
Docket  no.  50-267,  Fort  St.  Vrain  Nuclear 
Generating  Station,  Platteville,  Colorado 

Date  of  amendment  request:  January 
13,1989 

Brief  description  of  amendment:  The 
amendment  changed  the  amount  of 
radioactive  materials  the  licensee  may 
possess  and  updates  the  format  of  the 
license. 

Date  of  issuance:  April  18, 1989 

Effective  date:  April  18, 1989 

Amendment  So.:  70 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  Febniary  22. 1989  (54  FR  7644). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  18, 1989. 

So  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City      j 
Complex  Building,  Greeley,  Colorado      i 

Tennessee  Valley  Authority,  Dockets      i 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3,       i 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  29, 1988  (TS  257) 

Brief  description  of  amendments:  The 
amendments  modify  Tables  3,2.1  ^^^      ] 


4  2. J  to  reflect  new  testing  frequencies 
for  seismic  monitoring  equipment. 

Date  of  issuance:  April  13, 1989 

Effective  date:  April  13. 1989,  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  165, 163. 136 

Facility  Operating  Licenses  Sos. 
DPR-33.  DPR-52  and  DPR-88: 
Amendments  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register  February  8, 1989  (54  FR  6211). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  13, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Union  Electric  Company.  Docket  No.  50- 
433,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment: 
October  25, 1988 

Brief  description  of  am.endment  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  support  a  core 
reload  for  Cycle  4.  The  revised  TS 
include  increased  peaking  factors,  a 
positive  moderator  temperature 
coefficient,  Lncreased  refueling  water 
storage  tank  and  accumulator  boron 
concentrations,  and  increased  spray 
additive  tank  sodium  hydroxide 
concentration. 

Date  of  issuance:  April  19, 1989 

Effective  date:  April  19, 1989 

Amendment  No.:  44 

Facility  Operating  License  So.  SPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30, 1988  (53  FR 
53103).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
.April  19. 1989, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
March  23, 1989 

Brief  description  of  amendments:  The 
amendment  revised  the  permissible 
enrichments  for  storage  of  fuel 


QSfemblies  in  the  new  fuel  storage  vault 
end  spent  fuel  pool  by  increasing  the 
permitted  U-235  content  for  OF.^  fuel 
Essemblies  to  4v0.0g/Gm  (axial),  !n 
eddition.  the  word  "assem.blies"  is 
changed  to  "assembly"  in  two  plarps  io 
clanfy  the  intent  of  the  Technical 
Fpecification  15.5.4.2. 
Date  of  issuance:  April  14.  198S 
Effective  date:  April  14,  1989 
Amendment  Sos.:  117  and  120 
Facility  Operating  License  Sos.  DPR- 
24  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Public  comments  reqiiesied  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (54  FR  13261  dated 
March  31, 1989).  This  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determuiation. 
-No  comments  have  been  received.  Tte 
notice  also  provided  an  opportunity  to 
request  a  hearing  by  May  1.  1989,  but 
indicated  that  if  the  Com.mission  m.akes 
a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  alter  issuance 
of  the  amendment.  The  Commission  s 
related  evaluation  of  the  amendments  is 
rontained  in  a  Safety  Evaluation  dated 
April  14,  1989. 

,\'(7  significant  hazards  consideration 
comjncnts  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos  1  and  2. 
Town  of  Two  Creeks,  ManitowfK; 
County,  V\"isconsin 

Date  of  application  for  amendments: 
April  19.  1983  and  modified  April  13. 
1984.  September  7,  1984.  July  14, 1988, 
and  March  22,  1989. 

Brief  description  of  amendments: 
These  amendments  changed  the 
technical  specifications  by  modifying 
certain  fire  protection  sections  to 
include  recently-installed  systems  or  to 
be  consistent  with  Standard  Techjiical 
Specification.  NL'REG-0452. 

[kite  of  issuance:  Apnl  17,  1909 

Effective  date:  April  1",  1989 

.Amendment  Sos.:  118  and  121 

Facility  Ope.'vting  License  Nos.  DPR- 
J4  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23.  1983  (43  FR  38382), 
July  24.  19a4  [49  FR  29902),  November  21. 
1984  (49  FR  45941).  The  July  14. 1988 
submittal  is  an  administrative  change  to 
return  to  the  original  technical 
specifications  and/or  a  previous 
submittal.  This  does  not  change  the 


staff's  proposed  no  significant  hazards 
consideration  detenBination  as 
pre\'iously  noticed.  The  March  22, 1989 
submittal  is  an  administrative  change  to 
correct  typographical  errors.  The 
Commission't  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  A;»il  17, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1518 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  thia  25tfa  day 
cf  April  1980, 

For  the  Nuclear  Regulatory  ComBiitsioa 
Steven  A.  V«t:ga, 

Director,  Division  of  Reactor  Projecla-l/U, 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  89-10479  Filed  $-2-30:  8:45  am] 
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I  Docket  Nos 


32'S  ^r,a  50-324] 


Carolina  Power  &  Light  Co.; 
Withdrawral  of  AppbcaOcri  for 
Arrtendments  to  Faciltty  Ooerating 
Licenses:  Brunswick  Ste,;'""  Fifctrlc 
Plant,  Units  1  and  2 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  hcensee)  to 
withdraw  their  apphcation  dated  April 
29, 1985.  for  the  Brunswick  Steam 
Electric  Plant.  Units  1  and  2.  (Brunswick) 
located  in  Brunswick  County,  North 
Carolina. 

The  proposed  amendments  were  to 
provide  for  Ucense  changes  to  require  an 
Integrated  Plant  Modification  Plan.  The 
proposed  amendment  did  not  involve 
changes  to  plant  systems,  components, 
or  Technical  Specifications.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendments  in  the  Federal  Register  on 
June  19. 1985  (50  FR  25484).  By  lettP' 
dated  April  3, 1987.  the  licensee 
withdrew  their  application  for  the 
proposed  amendment  The  basis  for 
withdrawal  of  the  application  was  the 
licensee's  determination  that  a  license 
change  is  not  necessary  to  achieve  the 
benefits  of  integrated  scheduling.  The 
licensee  advises  that  such  an  integrated 
scheduling  conc^t  has  been  adopted  at 
the  Brunswick  site.  Hieir  plan  has  been 
found  to  be  a  useful  means  of  enhancing 
safe,  reliable  and  economic  operation. 
The  Commission  has  considered  the 
licensee's  April  3. 1987  request  and  has 
determined  that  permission  to  withdraw 
the  April  29, 1985  application  should  be 
granted. 
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For  fiirther  details  with  respect  to  th;3       pubhc  pursuant  to  5  V  SC  552b  (c)  (1) 
action,  see  the  application  for  i.2J,  and  (.9j(,BJ. 


hearing  by  writing  to  the  Secretary  of 
the  SEC. 
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Box  10126,  Federal  Building.  Richmond, 
VL-ginia  23240  (804)  771-1-41. 


investments  in  businesses  in  other  areas 
in  the  United  States, 


determined  to  be  in  "substantial 
compliance"  with  the  parts  marking 
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For  fLirlher  details  with  respect  to  th;3 
action,  see  the  application  for 
annendment  dated  April  29, 1985.  and  the 
licensee's  letter  dated  April  3.  1987, 
withdrawing  the  application  for 
amendment.  The  above  documen's  are 
available  for  public  inspection  at  the 
Connnission's  Public  Document  Room, 
2120  L  Street  N"W.,  Washington,  DC  and 
at  the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina. 

Dated  at  Rockv.llo,  Mar>land  ihia  Vxh  day 
of  March  1988. 

For  the  Nuclear  P.egulaiory  Commission. 
Edward  A.  Re«vM, 

Acting  Director.  Prv'ect  Directorate  II-l. 
Division  of  Reactor  Projects  I/Il  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  89-105'3  Filed  5-2-^9  8  45  am] 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Advlaory  Committe*  on 
Somlconductor*  (NACS);  Meeting 

The  purpose  of  the  National  Advisory 
Committee  on  Semiconductors  is  to 
devise  and  promulgate  a  national 
semiconductor  stratesy.  including 
research  and  development,  The 
implementation  of  this  strategy  will 
assure  the  continued  leadership  of  the 
United  States  in  semiconductor 
technology.  The  Committee  will  meet  on 
May  16,  1989  at  Science  Applications 
International  Corporation,  1535  Wilson 
Elvd..  7th  Floor,  Rosslyn,  Virginia,  9.00 
am.  The  proposed  agenda  is: 

(1 1  Briefing  of  the  Committee  on  its 
organization  and  administration. 

(:i  Briefing  of  the  Committee  by  OSTP 
personnel  and  persoont  i  of  uther  aaencies  on 
proposed,  cngr.ng,  and  r.?T.p'e*ed  :t'jdics 
regardi-rg  »crn:cord;jc';:». 

(?)  D'lcussKjn  of  rnrnposition  of  panels  to 
conduct  studies, 

A  portion  of  the  May  15  session  will 
be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  m-aterial  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreijzn  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 


public  pursuant  to  5  U,S,C.  552b,  (c)  (1), 
C).  and(9)(B) 

A  portion  of  the  discussion  of  pane! 
rnrnposition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U,S,C.  552b.  (c)(8). 

Bec.iuse  of  the  security  in  the  New 
Executive  Office  Building,  persons 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Hazel  Houston, 
at  ("03)' 556-7130,  pnor  to  3  00  p.m.  on 
May  15.  19H9,  Mrs.  Houston  is  also 
available  to  provide  specific  information 
regarding  time,  place  and  agenda  for  the 
open  session. 
Barbara ).  Dierlng. 

Special  Assistant,  Office  of  Science  and 
Technology  Policy. 
May  1. 1989. 

(FR  Doc.  89-10750  Filed  5-1-89;  4:08  pm] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  IC-16939;  Tila  No.  S11-51S41 

Variable  Life  Investment  Fund;  Notice 
of  Application. 

.-\pri  25,  19a4 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for  an 
Order  under  the  Investment  Comipany 
Act  of  1940  (the  "1940  Act"). 

Applicant:  Variable  Life  Investment 
Fund  {"Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  under  section  8(0  of  the 
1940  Act  declaring  that  it  has  redsed  to 
be  an  investment  company 

Filipo  Date:  The  application  was  filed 
on  January  23, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  gran'ed.  Any  interested  person 
m.av  request  a  ht-anng  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
MdV  19,  1989  Request  a  heanng  in 
writing.  giMng  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 


hearing  by  writing  to  the  Secretary  of 
the  SEC. 

address:  Secretary,  SEC,  450  5th  SL-eet, 
NW..  Washington  DC  20549.  Variable 
life  Investment  Fund,  245  Park  Avanue, 
New  York.  New  York  10167. 

FOR  FURTHER  INFORMATION  CONTACT 

}effrey  M.  Ulness,  Attorney.  (202)  272- 
3027  or  Clifford  E.  Kirsch,  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPUMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-^3001. 

Applicant's  Representations 

1.  On  May  11. 1987,  Applicant,  an 
open-end,  diversified,  management 
co.Tipany,  filed  a  Notification  of 
Registration  on  Form  N-8A  and  a 
registration  statement  on  Form  N-lA. 
The  registration  statement  never 
became  effective  and  no  public  offering 
of  the  securities  of  the  Applicant  was 
ever  made. 

2.  Applicant  represents  that  it  has 
never  had  any  assets,  has  no  debts  or 
other  liabilities  outstanding,  is  not  a 
party  to  any  litigation  or  administrative 
proceeding,  has  no  security  holders  and 
is  not  now  engaged,  nor  does  it  propose 
to  engage,  in  any  business  activities 
other  than  those  necessary  for  the 
winding-up  of  its  affairs. 

For  the  Commission,  hy  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  89-10530  Filed  S-2-89;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
Region  lil— Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Connril,  located  in  the  geographical  area 
of  Richmond,  Virginia,  will  hold  a  public 
meeting  from  1:00  p.m.  to  5:00  p.m.  on 
Thursday,  June  8. 1989,  and  from  8:30 
a.m..  on  June  9  until  12:00  Noon,  at  the 
Holiday  Inn  Conference  Center.  1021 
Koger  Center  Blvd.,  Richmond.  Virginia 
23235.  to  discuss  such  business  as  may 
be  p.'-esented  by  members,  and  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Catherine  S.  Marschall.  District  Director, 
U.S.  Small  Business  Administration,  P.O. 


Box  10126,  Federal  Building.  Richmond, 
Virginia  23240  (804)  771-1741. 

April  17, 1969. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
[FR  Doc.  89-10522  Filed  5-2-89:  8:45  am] 
BILUNQ  COOC  tOZS-OI-M 

[Application  No.  02/02-CS29} 

Crossland  Small  Business  Investment 
Corp.;  Application  for  a  Small  Business 
Investment  Company  License 

An  application  for  a  license  to  operate 
a  small  business  investme.nt  company 
under  provisions  of  section  301(c)  of  the 
Small  Business  Investment  Act  of  1958, 
Es  amended,  (the  Act),  (15  U.S.C.  661.  et 
seq.)  has  been  filed  by  Crossland  Sm.al! 
Business  Investment  Corporation.  211 
Montapiie  Street.  Brooklyn.  New  York 
11201  {.■\pi  licant).  with  the  Small 
Business  .Administration  (SBA)  pursuant 
to  13  CFR  107.102  (1988). 

The  officers,  directors,  and  sole 
shareholder  of  the  Applicant  are  as 
follows: 


Percent 

Name 

r*eof 
Relationship 

o! 
Owner- 

9hfS 

Bany  M.  Donchiia, 

PresKJerrt —   

133  Enncry  Road, 

Mineola.  New 

York  115C1, 

Joseph  V  SJtiella. 

Vice  Presidem ._ 

41  WichaiJ 

Boulevard, 

CommacV,  f.'ew 

VorV  11725 

John  P  Sultrvan, 

Soaetary  Directof..., 

101  Dova' 

Parkway,  Stewart 

Manor,  New  York 

11530 

Donaifl  E.  White, 

Treasurer.  Ctrector.- 

Jr..  12  Avrn 

Coort,  Hil.sdale. 

New  Jersey 

07642 

Bruce  J.  Franzese, 

Assistant 

547  Foiftiursi 

Secretary, 

Road,  Baldwin. 

Director. 

New  York  11510. 

C-o«land  Savings, 

Sote  Sh<rehoiior 

100 

FSB.  211 

M.Dntague  Street, 

BrooKKn,  H&m 

York  112C1. 

Ciossland  Savings.  FSB  is  a  full 
service  retail  Federal  stock  savings  bank 
providing  retail  banking  services  m  .New 
York,  Florida  and  Virginia. 

The  Applicant,  a  Delaware 
Corporation,  will  begin  operations  with 
$3,750,000  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  metropolitan 
area  of  New  York  City,  but  will  consider 


investments  -n  busmesses  in  other  areas 
in  the  United  States. 

Matters  involved  in  SB.^'s 
consideration  of  the  .\pplication  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
m.anagpm.enl  and  the  probability  of 
successful  operations  of  the  company 
under  the:r  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1953,  as 
am.ended,  and  the  SBA  Rules  and 
Regulations. 

Notice  13  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  ccrnments  on  the  proposed 
Applicnnt  .'\ny  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Admmistiator  for  Investment, 
Small  Business  Administration,  1441  "L" 
St.,  NW..  VVa.shmgton,  DC  20418. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Brooklyn,  New  York. 

(Catalog  of  Federal  Domestic  Atsistance 

Program  No,  ,59,011.  Sms!i  Business 
Investment  Comperueh) 
Dated,  April  25.  lfW9 
Robert  G.  Lineberrj', 

Deputy  Astocicte  Administrator  for 

InvestmenL 

[FR  Doc,  89-10521  Filed  5-2-«:->;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATfOM 

National  Highway  Traffic  Safety 
Admlnistratfon 

Vehlde  Theft  Prevention  St srsclard  atd 
Target  Area  Designation 
Requirements;  Denial  of  Petitfor  for 
Exemption 

agency:  National  Highway  Traffic 

Safety  Administration  (NTTTSA), 
Department  of  Transportation. 
ACTiON:  Denial  of  petition  for 

exptrption. 

summary:  NHTSA  denies  a  petition 
from  the  Automobile  Importers 
Compliance  Association  "for  waiver  of 
the  target  zone  designation  provision  of 
the  regulations  under  the  Motor  Vehicle 
Theft  Prevention  Act  of  1984."  The 
petition  asked  NHTSA  to  permit  target 
area  designation  by  importers  until 
mandatory  designations  by 
manufacturers  are  provided  to  NTfTSA, 
or  that  NHTSA  establish  a  policy 
providing  that,  in  instances  in  which  the 
m.anufacturer  has  failed  to  supply  target 
zone  designations  in  a  timely  fashion, 
any  vebJcle  with  parts  marked  in 
importer  designated  target  zones  be 


determined  to  be  in  "substantial 
compliance"  with  the  parts  marking 
standard.  The  agency  denies  the 
petition,  because  allowing  importers  to 
designate  target  areas  could  cause 
confusion,  lessening  the  effectiveness  of 
the  parts  marking  program.  Furthermore, 
the  AICA  petition  sought  to  correct  a 
problem  that  occurred  in  1987.  the  start- 
up year  of  target  area  designations,  but 
has  not  sini  <  '■    "r  ■ 

FOB  RmTHEH  INFORMATlCfn  tONTACT 

Ms.  Barbara  Kurtz,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW..  Washington,  DC  20590.  Ms.  Kurtz's 
telephone  number  is  (202)  366-4608. 

SUPPUEMENTARY  MFORUATiON:  "Federal 
Motor  Vehicle  Theft  Prevention 
Standard,"  49  CFR  Part  541.  was  issued 
pursuant  to  Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  This 
standard  contains  performance 
requirements  for  identification  to  be 
inscribed  on  or  affixed  to  original 
equipment  major  parts  and  replacement 
parts  for  those  passenger  vehicles 
selected  as  high  theft  car  lines.  The  rule 
also  lists  those  parts  which  are 
classified  as  major  component  parts, 
and  requires  the  original  vehicle 
manufacturers  to  designate  target  areas 
for  marking  the  identification  on  both 
the  original  eqtiipment  and  replacement 
major  parts. 

Each  manufacturer  (the  original 
producer  who  installs  or  assembles  the 
covered  major  parts  of  a  designated  high 
theft  car  line)  is  required  to  submit  to 
NHl^A,  in  writing,  not  later  than  30 
days  before  the  line  is  introduced  into 
U.S.  commerce,  the  designated  target 
areas  for  each  line  subject  to  the  parts- 
marking  requirements  of  the  theft 
prevention  standard,  and  designated 
target  areas  for  replacement  parts. 

Part  541  provides  that  the  target  area 
for  mariving  the  identification  nimiber  on 
original  equipment  parts  shall  not 
exceed  50  percent  of  the  surface  area  of 
the  part.  The  target  area  for  replacement 
part"!  is  limited  to  not  more  than  25 
percent  of  the  surface  area  of  the  parts. 
Additionally,  the  target  area  for 
replacement  parts  is  required  to  be  at 
least  10  centimeters  at  all  points  from 
the  nearest  boundaries  of  the  target  area 
for  the  original  part  it  replaces. 

On  February  18. 19S7,  the  Automobile 
Importers  Compliance  Association 
(AICA)  petitioned  NITTSA  on  behalf  of 
its  members  for  a  "waiver  of  the  target 
zone  designtion  provision  of  the 
regulations  under  the  Motor  Vehicle 
Theft  Prevention  Act  of  1984".  AICA 
further  requested  that  the  agency: 

Suspend  the  target  zone  designation 
requirement  in  the  regulations  aad  permit 
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designation  by  importers  until  the  original 
manufacturer  designations  are  provided  to 
NT-ITSA.  or 

Establish  the  policy  that  any  vehicle  with 
parts  marked  in  importer  designated  target 
zones,  in  instances  in  which  the  original 
manufacturer  has  failed  to  supply  tarsf  t  lore 
designations,  be  determined  to  be  :n 
■substantial  compliance"  with  the  pair's 
marking  standard. 

The  members  of  the  AJCA  are  direct 
importers,  individuals  and  businesses 
that  obtain  foreign  motor  vehicles  which 
were  not  manufactured  for  sale  in  the 
U.S.,  import  them  into  this  countr>'.  and 
modify  them  so  that  they  can  be 
certified  as  being  in  compliance  with 
US.  vehicle  safety,  emissions,  and 
bumper  standards. 

Although  the  parts  of  Title  49  CFR 
from  which  the  AJCA  petitions  for 
waiver  were  never  specifically  cited, 
AICA  apparently  seeks  waiver  of  the 
target  area  requirements  in  §5  541  .5(^1 
and  541.6(el.  In  its  petition,  AICA 
alleges  difficulties  it  has  had  m  locating 
manufacturer  designated  target  area 
submissions  in  N'HTSA's  docket  for  the 
Model  Year  (MY)  1987  Jaguar,  Masorati. 
and  Mercedes-Benz  car  lines.  .AICA  said 
that  the  absence  of  these  suhmisiions 
violated  the  requirements  of  §  541.5(e)f2) 
which  state  that  original  manufacturers 
shall  notify  NlfrSA  m  wnting  no  later 
than  30  days  before  introduction  of  the 
vehicle  into  U.£.  ccnmerce.  cf  t'le 
designated  target  areas  for  onginal 
equipment  parts  and  replacement  parts. 
The  petitioner  claims  to  have  tried  to 
cbtain  the  information  from  NHTSA  and 
was  informed  that  "in  certain  instances 
manufacturers  have  not  submitted  their 
designations."  The  petitioner  states  that 
importers  cannot  comply  with  the 
standard  unless  they  can  obtain  the 
manufacturer's  target  area  designations. 

Under  the  regulations,  targe'  areas 
may  not  be  designated  by  parties  other 
than  the  "manufact-jrer  that  is  the 
original  producer  who  installs  or 
assembles  Lhe  covered  maior  parts  on  a 
line"  for  passenger  cars  (49  Cf-Tl 
541.5(e)(1)),  or  the  "m.anufacturer  that  Is 
the  ongina!  producer  or  assembler  of  the 
vehicle  for  which  the  replacement  part 
13  designed"  for  replacement  parts  (49 
CFR541.6(el(l]). 

The  petition  is  denied  beca',:se 
allowing  target  area  designation  by 
other  than  original  producer  or 
replacement  part  manufacturers  would 
cause  confusion,  especially  for  law 
enforcement  officials.  This  would 
contravene  the  purpose  behind  the  theft 
m.arking  requirements,  Furthermore,  the 
\IC.\  petition  sought  to  correct  a 
problem  that  occurred  m  1987,  the  start- 
up year  of  target  area  designations,  but 
has  not  since  recurred. 


Target  areas  are  designated  by 
original  equipment  manufacturers  in 
such  a  way  as  to  ensure  that 
identification  markings  and  signs  of 
tampering  can  be  readily  located  by 
investigators  First,  standardizing  the 
location  of  target  areas  facilitatps 
identification  checks  by  law- 
enforcement  officers  or  investigators. 
Law  enforcement  officers  would  know 
exactly  where  to  look  for  the  markings 
on  a  particular  part  on  each  line, 
regardless  whether  the  part  was 
imported.  Second,  the  target  areas  for 
original  equipmient  parts  and 
replacement  parts  are  required  to  be 
designated  so  that  there  would  be  a 
separation  between  the  areas  where  the 
identification  would  be  marked  on  such 
parts  If  there  were  no  such  requirement, 
a  tamperer  could  obliterate  the 
identifying  numbers  on  original 
equipment  parts  and  affix  counterfeit 
replacement  part  identifications  directly 
over  the  obliterated  marking,  making  it 
more  difficult  for  the  investigator  to  see 
evidence  of  tampering.  With  the 
minim-dm  separation  requirement,  a 
tamperer  could  apply  the  replacement 
part  identification  so  as  to  cover  the 
traces  of  the  removed  original 
equipment  idenUfication  only  by  placing 
the  replacement  part  identification 
outside  the  area  designated  for  such 
identification.  The  investigator  would 
thus  be  alerted  that  the  replacement  part 
identification  should  be  carefully 
examined  for  authenticity. 

From  a  practical  standpoint,  NHTSA 
beheves  that  allowing  importers  to 
d^^signate  the  target  areas  of  affected  car 
lines  could  cause  confusion  for  law 
enforcement  and  customs  personnel 
attempting  to  verify  the  authenticity  of  a 
vehicle,  since  an  importer  could  mark 
vehicle  parts  in  different  areas  from 
other  direct  importers  of  the  same 
vehicle.  If  each  importer  designated  its 
own  target  areas  and  inscribed 
identification  markings  on  the  vehicles 
at  will,  potential  thieves  could  take 
advantage  of  the  multiplicity  of  target 
area  designations  or  fabricate  tlieir  own 
identification  markings.  Since  numerous 
diffenng  areas  could  be  designated  for 
the  same  part  on  the  same  vehicle,  it 
might  be  difficult  to  ti-ack  the  markings 
to  the  appropriate  importer  for 
verification. 

An  additional  concern  is  that  if  each 
Importer  had  separate  target  locations, 
there  would  be  no  means  by  which  the 
agency  could  ensure  that  the  parts 
marking  remined  consistent  over  the 
entire  production  of  an  affected  vehicle. 
TTie  regulations  require  that  the  target 
area  for  parts  marking  remain  constant 
over  the  entire  production  run  of  the 
major  parts,  unless  the  part  is  restyled 


in  such  a  way  that  it  becomes 
impracticable  to  continue  marking  the 
part  in  the  original  area  (See  49  CFR 
541.5(e)(3)  and  541,6(e)(4)).  In  such 
cases,  the  manufacturer  would  have  to 
inform  the  agency  of  the  redesign  and 
provide  the  new  target  area. 

In  response  to  AICA's  complaint 
about  the  timing  of  the  submission  of 
target  area  information  by  certain 
vehicle  manufacturers  to  the  agency  for 
MY  1987,  NHTSA  reviewed  the 
submission  dates  of  the  target  areas  for 
all  manufacturers  in  general  and  for 
laguar,  Maserati,  and  Mercedes-Ben2  in 
particular  detail.  Model  Year  [\fY)  1987 
was  the  first  affected  year  for  the  parts- 
marking  requirements  of  the  theft 
prevention  standard  and  the  first  year 
for  manufacturers'  submission  of  target 
area  designations.  As  of  the  dcte  of  the 
A1C.\  petition  (February  18, 10  37), 
Mercedes-Be.nz  had  provided  is  MY 
1987  target  areas.  Jaguar  was  lote,  and 
Maserati  had  not  yet  Lntroduced  its  \fY 
1987  car  line. 

In  General,  a  majority  of  the 
manufacturers  submitted  their  target 
area  designations  to  the  agency  on  time 
for  both  MY  1987  and  MY  1988.  An 
average  of  79  percent  of  the 
manufacturers  submitted  target  areas  on 
time  for  all  of  their  high  theft  car  lines 
during  those  first  two  years  that  the 
requirements  were  in  place. 

Nevertheless,  it  is  apparent  that  there 
were  a  few  start-up  problems  in  entering 
target  areas  into  the  public  docket. 
When  Jaguar  submitted  engineering 
drawings  for  its  target  area  designations 
to  the  public  docket,  the  drawings  were 
too  large  for  filing  and  were  misfiled. 
After  receipt  of  AICA's  petition,  the 
NHTSA  docket  section  was  searched 
and  the  drawings  were  located. 
Additionally,  reduced  reproductions  of 
the  drawings  were  provided  for  the 
public  docket  file, 

Mercedes-Benz  had  experienced  some 
difficulties  in  submitting  its  target  are.-' 
designations.  Following  receipt  of  the 
AICA  petition,  NTTTSA  contacted 
Mercedes-Benz  and  secured  the 
submission  of  the  information.  Target 
areas  for  the  last  of  the  several 
Mercedes-Benz  car  lines  were  officially 
logged  into  the  docket  section  on 
September  30, 1986.  As  an  added 
measure,  Mercedes-Benz  resubmitted 
the  target  areas  for  all  its  car  lines  by 
letter  dated  February  5, 1987,  That 
submission  was  logged  into  the  docket 
section  on  February  26, 1987. 

For  MYs  1988  and  1989,  all  thiree 
mianufacturers  complied  in  a  timely 
fashion  with  the  requirements  for  target 
area  submissions. 


Accordingly,  NT-rrS.\  denies  the 
Automobile  Importers  Compliance 
Association's  petition  "for  waive:  of  the 
target  zone  designation  provision  of  the 
regulations  under  the  Motor  Vehicle 
Theft  Prevention  Act  of  1984." 

(IS  U.S.C.  1410a;  delegations  of  authority  at 
49  CFR  l,50and5Crt,8) 

Issued  on  April  28,  1989. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-10579  Filed  5-2-89;  8:45  am] 
BILLING  CODE  49iO-9»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Privacy  Act  of  1974;  Amendment  to 
Existing  Systems  of  Records  Notices 

agency:  Departmental  Offices. 

Treasury. 

ACTION:  Notice  of  Amendment  to  Four 

Privacy  Act  Systems  of  Records  Notices, 

Treasury/DO  .111.  .114,  .118.  .149. 

summary:  The  Office  of  Foreign  Assets 
Control  is  making  a  number  of 
amendments  to  the  description  of 
existing  systems  of  records  to  more 
accurately  describe  the  categories  of 
individuals  covered  by  the  systems,  the 
categories  of  records  within  the  systems. 
and  the  method  of  storage. 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  June  2,  1989. 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Hoffman,  Chief  Counsel. 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220,  Tef.:  (202)  376- 
0408. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of  19'"4. 
the  Department  of  the  Treasury 
reviewed  all  Privacy  Act  Systems  of 
Records  and  published  all  System.s 
Notices  on  March  1, 1988.  This 
publication  affects  only  the  notices  for 
the  four  systems  maintained  by  the 
Office  of  Foreign  .Assets  Control. 
Treasury/DO  .111,  Treasury/DO  .114, 
Treasury/Do.  118,  and  Treasur>7DO 
,149,  A  recent  review  cf  these  systems 
revealed  minor  inaccuracies  in  the 
description  of  categories  of  individuals 
covered  by  the  system  and  categories  of 
records  in  the  system,  as  well  as  storage 
systems. 

The  principal  change  in  all  systems  is 
the  deletion  of  the  list  of  Treasury 
regi.ilations  by  specific  name.  This 


practice  resulted  in  inadvertent 
inaccuracy  any  time  a  new  regulation 
administered  by  the  Office  of  Foreign 
Assets  Control  was  promulgated.  By 
referencing  the  general  body  of  Treasury 
regulations  administered  by  the  Office, 
the  need  for  repeated  technical 
am.endinents  is  avoided. 

Three  of  the  systems  are  being 
modified  to  reflect  changed  storage 
methods.  As  new  information  is 
generated,  it  is  being  retained  in  forms 
accessible  by  computer  as  well  as  in 
paper  files.  This  change  is  reflected  in 
amendments  to  the  storage  description 
of  the  notices  for  affected  systems. 

Finally,  descriptions  of  the  categories 
of  covered  individuals  and  records  in 
the  Foreign  Assets  Control  Enforcement 
Records  System  Notice,  Treasury/DO 
.114,  are  being  modified  to  more 
accurately  reflect  the  use  of  the  system. 
Referrals  to  the  Enforcement  Section 
may  concern  individuals  suspected  of 
engaging  in  prohibited  activities.  This 
information  is  maintained  in  the  system, 
as  well  as  the  fully  investigated  matters 
described  in  the  notice.  Therefore,  the 
descnptions  of  both  the  categories  of 
individuals  covered  by  the  s\stem  and 
the  categories  of  records  are  being 
modified  to  reflect  the  inclusion  of  this 
information. 

The  amendments  described  above  are 
as  follows: 

TREASURY/DO    111 

SYSTEM  NAME! 

Office  uf  Foreign  Assets  Control 
Census  Records — Treasury/DO. 


CATEOOniES  OF  RECORDS  IN  THE  SYSTEM: 

R'^ports  of  several  censuses  of  U.S.- 
based.  foreign-owned  assets  which  have 
been  blocked  at  any  time  since  1940 
under  Treasury'  Department  regulations 
found  at  31  CFR  Subpart  B,  Chapter  V. 

TREASURY/DO  .114 

SYSTEM  NAME: 

Foreign  Assets  Control  Enforcement 
Records — Treasury/DO. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BV  the 

system: 

Individuals  who  have  engaged  in  or 
who  are  suspected  of  having  engaged  in 
transactions  and  activities  prohibited  by 
Treasury  Depart.ment  regulations  found 
at  31  CFR  Subpart  B.  Chapter  V. 

categories  of  records  in  the  system: 

Documents  related  to  suspected  or 
actual  violations  of  relevant  statutes 


and  regulations  adminisierea  Dy  me 
Office  of  Foreign  Assets  Control. 


Storaoe: 

File  folders  and  magnetic  media. 


SAFIGUAROS: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility 
Computerized  records  are  password- 
protected. 

TREASURY/DO  .118 

SYSTEM  name: 

Foreign  Assets  Control  Licensing 
Records — Treasury/DO. 


CATiGOHif  S  Of  iWDrVIDi;<L3  COVTnEO  BY  THE 

SVSTEM 

Applicants  for  permissive  and 
authorizing  licenses  issued  under 
Treasury  Department  regulations  found 
at  31  CFR  Subpart  B,  Chapter  V. 


STORAGt. 

File  folders  and  magnetic  media. 

SAFEGUARDS: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibiUty 
Computerized  records  are  password- 
protected. 

TREASURY    DO     149 

SYSTtM  NAME: 

Foreign  Assets  Control  Legal  Files — 
Treasury/DO. 


CATEGORIES  O'f  'KC-V  ;ao,«  ^S  '_  L' .  I  RED  BV  THE 
SYSTEM: 

Persons  who  are  or  who  have  been 
parties  in  htigation  involving  the  OHice 
of  Foreign  Assets  Control  or  statutes 
and  regiilations  administered  by  the 
agency  found  at  31  CFR  Subpart  B, 
Chapter  V. 


STORAGE: 

Folders  in  file  cabinets  and  magnetic 

media. 

SAF'ttiOAWDh 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 

Dated:  April  25, 1989 
David  M.  Numoiy, 

A  cting  Assis  tant  Secretary  (Management}. 
[FR  Doc.  89-10529  Filed  5-1-89;  8:45  am) 
BILUNQ  CODE  4«10-»-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Index  of  Opinions  Issued  by  the  Office 
of  General  Counsel 

agency:  Department  <■'  Veterans 

.\rfairs. 

ACnOH:  .Notice  of  avaf.aDihtv 


UP?,  era  1 


SUMMARY:  Th:s  rotir.e  aar.ounces  the 
availability  to  the  public  in  jhe 
Department  cf  Veterans  .A-ffairs  (VAj 
Law  Library  of  an  index  for  certain 
opinions  issued  by  t.^e  Office 
Counsel. 

ADDRESSES:  The  index  wid  be 
maintained  and  available  for 
consultation  and  copynng  in  the  Law 
Ubrary,  Office  of  Genera:  Counsel. 


R:,:.Ti  r"09  Deparrnif-nt  of  Veterans 
Af'-irs  OnTai  Office,  610  Vermont 
A-v^"r.:e  NW,.  W  j3.>^'..-.i-'tcn,  DC  20420, 
FOR  RJBTWER  INFORMATION  CONTACT. 

1,1V  Farris,  Uw  L,;brar-.^in.  !:):6H^ 
Departrrent  ;::.;  V«'"ran'!  Affairs.  810 
v'f>-n'..T.t  .AvpcDP  N'W  .  Washington,  DC 

SUPPt£MENTARV  INFORMATICN:  The 

index  IS  to  ci./nta,r.  wr:"en  opinions 
iS3'..t'd  by  the  General  Counsel,  or  by  the 
Uf'pu'y  Genera!  Cosm.eel  acting  as  or  for 
the  GenK-rai  C.:-n5"l.  : 
:ii  :t  affects  vH'p^acs  I 
,;.;p-nreted.  Indexed  f; 
include  'hose  dp^iana'ed  as  either 
"conciusivp  '  nr  "prpcedcnt.'  Conclusive 
";cn;cn3  are  'hose  wh.^.h  are  binduig  on 
\'a  oficia:.'  wi':i  -eapf'ct  to  the  specific 
matter  ;-.  wnich  the  qups*n)n  arose 


..,k. 


wr^;''h  the  law 

'its  13 
y.'.'i  "A':.  11 


Precedent  opinions  are  conclusive 
opinions  designated  as  precedential  to 
signify  that,  until  withdraw  or  overuled, 
they  are  controlling  as  well  in  all  future 
cases  in  which  the  same  legal  question.? 
anse  The  index  will  not  include 
opinions  which  are  advisory  only, 
except  that  it  will  include  the  published 
ooinions  issued  by  the  Office  of  General 
Counsel  between  1960  and  March  8, 
1989,  all  of  which  shall  be  considered 
advisory  only  unless  reissued  after 
March  8,  1989.  as  conclusive  or 
precedent  opinions. 

Dated.  Apnl  24,  1989 
Edward  ].  Derwinski, 

Secretary  of  Veterans  A  f'fa:rs. 

[FR  Doc.  89-10546  Filed  5-2-«9  8:45  am] 
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FURTHER  MATTERS  TO  BE  CONSIDERED: 


VX'd^hin^'r'tr  ly:  .,:t,:::H^-(XX)l   Tclcphont 


Commissioner  Gnindfest,  as  duty 
officer,  voted  to  consider  the  items  listed 


18977 


Sunshine  Act  Meetings 


This   section   of   the   FEDERAL   REGISTER 
contains  notwes  of   meetings  publistied 
under  tt>e   "Government   in   the   Sunshine 
Act"    (Pub.    L    94-409)   5   U  S  C,    552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3:12  p.m.  on  Thursday,  Apnl  27. 1989. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  certain 
personnel  matters. 

In  calling  the  meeting,  the  Board 
detennined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubhc;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  pubhc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(2)  of  the 
"Government  in  the  Sunshine  Act '  (5 
U.S.C.  552b(c){2)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  April  2S,  1989. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  89-10643  Filed  5-1-89:  8.51  air,] 

BILUNQ  CODE  •71«-«1-«i 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUCEMENT:   April  20   1989 
54  FR  16438-Q. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  April  28,  1989,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Items  CAG-1,  CAG-23  and  GAG  -33  for 
the  agenda  of  April  26. 1989: 

i7e,77  Xo  .  Docket  No.,  and  Company 

CAG-1— RP88-228-006,  Tennessee  Gas 

Pipeline  Company 
CAG-23— RP88-27-000  and  RP8e-2F4-^.¥V! 

United  Gas  Pipe  Line  Company 


C.:.''U.r-  ,i,>  --Hi'Hfi-armoo,  Columbia  Gas 

Trarisn-iission  Ci<iri;.!i:iration 
Lois  D  Casheli, 
Si.\:retory. 

[FR  Doc  89-1(^19  Filed  4-.''tMiq-  4-45  pm] 
BlU-IMG  COOe  «717-03-*l 


INTERNATIONAL  TRADE  COMMISSION 

[LSrrCSE..^89-.ib| 

TIME  AND  DATE:  Tupsdav    M    v  9.  1989  at 

mm  a.m. 

place:  Roon~.  101.  5(X)  E  Strc-  S\\  . 
Washington.  DC  20436, 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

1   Agenda 
2-  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

Certain  Recombman*  Er>  ttn-ipoietin  (D/N 
1489) 

5  Inv  No  731-T.A-409  jF]  iCertain  Light- 
W'alied  Rectangalar  F*ipee  and  Tui>P5 
from  Argentina) — bnefing  and  vole. 

6.  Any  items  left  over  from  pre\ioi;s  iijjenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  252-lOai 
Kenneth  R.  Mason. 

Secretary 
April  27  1989. 

(FR  Doc.  89-10635  Filed  4-:^  .<^>t  8:45  am] 

BILUNG  COOC  707O-02-M 


INTERNATIONAL  TRADE  COMMISSION 

[usrrc  si;-B!4-r) 

TIME  AND  DATE:  Thirsih.;    M  iy  11,  1989 

at  11:00  a.m. 

PLACE:  Room  101,  5fX)  E  S"pel  SW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ir.v.  No.  701-TA-299  J'j  and  731-TA-431 
(P)  [Aluminum  Sulfate  from  Venezuela) — 

bnefing  and  vote. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Rpiineth  R   NVison, 


Secreta:--. 


^  \i*X' 


Kenneth  R.  Ma,sori, 
Secretary. 
April  27.  1989. 

[FR  Doc  89-10636  Filed  4-28-89;  4:45  pm) 
BILUNG  COOE  7020-OS-l* 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


Federal   Re^ster 
Vol  54,  No.  84 

Wednesday,  May  3,  1988 


PLACE:  Board  Room,  Eighth  Floor.  800 
Independence  Avenue  SW.. 
W<^<ih'"pton,  DC  20594. 

STATUS;  The  first  two  items  are  open  to 
the  public.  The  last  two  items  are  closed 
under  Exemption  10  of  the  Government 

in  Sunshine  Act. 

MATTERS  TO  B€  COKSIDHRED 

1.  Railroad  Accident  Report:  Head-On 
Collision  Between  Iowa  Interstate  Railroad 
Train  Extra  470  West  and  Extra  406  East  with 
Release  of  Hazardous  Materials,  Aitoona. 
Iowa.  July  30, 1988. 

2.  Ainraft  Accident  Summary  Report: 
McDonnell  Douglas  DC-e-31.  N8948E. 
operated  by  Eastern  Air  Lines,  Inc., 
Pensacoia.  Florida,  Decemt)er  27, 1987. 

3.  Opinion  and  Order:  Administrator  v. 
Kirkendall,  Docket  SE-9365:  disposition  of 
respondent's  appeal. 

4.  Opinion  and  Order  Administrator  v. 
Howerton,  Docket  SE-8074:  disposition  of 
respondent's  appeal. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

BeaHardesty, 

Federal  Register  Liaison  Officer. 
April  28, 1989. 

[FR  Doc.  89-10644  Filed  5-1-89;  8:52  am] 

BILLING  COOC  7S33-01-N 


OVERSEAS  PRIVATE.  IMVES" 
COR»>ORATION 


tf.Nl 


TIME  AND  date: 

9,  1989. 


Tuesday,  May 


Ml      *    •    ;  e  Board  of  Directors 
TIME  AND  DATE:  1:30  p.m.  (closed 
portion),  3:15  p.m.  (open  portion), 
Tuesday,  May  16, 1989. 

PLACE;  Offices  of  the  Corporation,  fourth 
floor  Board  Room,  1615  M  Sti^et  NW., 
Vv'^.;hington,  D.C. 

STATUS:  The  first  part  of  the  meeting 
from  1:30  p.m.  to  3:15  p.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  commence  at  3:15  p.m. 
(approximately). 

MATTERS  TO  BE  CON<ilDFPED:  (Closed  tO 

the  p„ :  -J ;..::..  ;_  c.".^  p.m.): 

1.  Finance  Project  in  Caribbean  Country 

2.  Finance  Project  in  West  Asian  Country 

3.  Finance  ftoject  in  Middle  Eastern  Country 

4.  Finance  Project  in  Caribbean  Country 

5.  Private  Political  Risk  Insurance  Advisory 
Group 

6.  Claims  Report 

7.  African  Growth  Fund  Report 

8.  Pilot  Equity  Program  Report 

9.  Worker  Rights  Determinations 

10.  Finance  and  Insurance  Reports 
11.  President's  Report 


1B9~9 


jr> 


Corrections 
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!  >  H  '  I 


RJirmER  MATTtRS  TO  BE  CONSIDERED: 

(Open  to  the  pubhc  3^15  p  rr.  j 

1.  Approval  of  the  Minutes  cf  'he  Pt»v'  vj3 
Board  Meetins 

2.  Scheduling  of  Future  Mcc'.r.xs  if  tbf  H-:)d--'i 
3  Increaie  of  Direct  I~v»9trr.''r.'  F  .1-::  tnr 

Fiscal  Year  1989 
4.  Treasurer'j  Report 
5^  Information  Peports 

CONTACT  PERSON  TOR  INFORMATION: 

Infonnation  with  regard  to  the  mretina 
may  be  obtained  from  the  Sei.rotan.-  cf 
the  Corporation,  i^n  ;202;  457--U7g. 

P»ggy  A.  Kola, 

OPIC  Corporate  Secretcry. 

May  V  1989,  I 

jFR  Doc  8S-l(r70  F;ied  t- 1  -A>  3  54  pm] 
KUJIW  COOC  121O-01-*! 


POSTAL  RATI  COMMISSION 

TIME  AND  DATE;  930  d,m..  Thursddy, 

May  4,  1389 

PUACE:  Conference  R'jom.  1333  H  Street 

N\V,,  Suite  300.  Waih'r^Bton.  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  la  Jhluss 

the  Postal  Service  Mctir:^  'o  D;:--r''i^'?  'He 
Comp'aint  .n  Docket  Nc  Co«-l 

CONTACT  PERSON  FOR  MORE  | 

INFORMATION:  Cha-'les  L  Cldpp. 
Secretarv-.  Pcifd!  Rate  C.ir-.m.asK;?., 
Ron-r.  300.  1333  H  Strf  '  NW 


Washington,  DC  2026ii-iKxr.  Tr'.t-phone 

'  202'  ■'m-^mo. 

Chariest  L.  Ciap. 

Secretary. 

fR  Doc.  89-10648  Filed  s-i-BQ  a  14  am] 

BIUJMI  COOC  771t-01-« 

SECURfTICS  AND  EXCHANGE  COMMISSION 

,\  ^t;i„e  ^s  .'^.pr''';'y  give:',,  pursudnt  to  the 
p-,;.^..s,,ins  ijf  »hf'  (,»!".  t'rr;me::t  in  the 
Su:-:,shi::f  .A;  *   F'l.t;.   L,  94-K,)9.  thdt  the 
Sucintifs  <in^:  F\  i.dtig'?  LfirT-,m;s  won 
will  hold  th«  fn I  ;r- wing  meetings  dijr:-:s 
the  wppk  :■■;'  \\d\  H.  198n 

\   .ii)3»'H:  rrie"';ni;  vm!;  *)--'  ht;i..i  nti 
T^:    -^,i,iay   MdV  9   \'^>">   a*  2  .i<i  p  rn   .\n 

V.  ►>vi'-esci.iv   Mdv  10.  1989.  at  10  ^X)  a.m  . 
in  H.iiir'i  \{'..  '1' ' 

T'  -■■  C.;:":'T:;ssi;iniT"   i/j'.:,rr<-.''.  to  the 
C'!":-".;s.S;.>ni'r8.  'he  SocrftHry  to  the 
C.''"':rT-:5'iii,)n   and  recording  srrretaries 
'A'!.  -j-'fT.'!  "It-  closed  meet'ns  Certdin 
s'  1''  :r"T.''n'"-s  who  are  rpspor.ssbie  for 
t^-  ;  diend.fT'-d  matters  rrtdv  i^'.%o  be 

T^'<  G^'iif  .:  Cdns.'i  'if  '^"^ 
C,,'.i:Ttn:.s;»r.jn,  .-r  h.s  .,>'S!^n>'^'   hdS 
certified  tha',  :n  h.s  np,::i':n,  one  or  more 
of  theexentp'iijns  set  for'h  in  5  US  C 
552b(c)  (4).  (8).  (9)(A)  and    1    ,  and  17 
CFR  200.402(a)  (4).  (8).  (9,^0  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Gnindfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

Tlie  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  May  9, 
1989,  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proi;eeding8  of 
an  enforcement  nature. 

Settlement  of  admin:strat;ve  proceedings  of 
an  enforcement  nature 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday.  May 
10.  1989.  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  approve 
proposed  rule  changes  submitted  by  the  New 
Yi.)rk  Stock  Exchange,  Inc..  the  National 
.Association  of  Securities  Dealers,  Inc.  and 
the  American  Stock  Exchange,  Inc.  relating  to 
the  arbitration  process  and  to  the  use  of 
predisp'jte  arbitration  clauses.  For  further 
information,  please  contract  Robert  A.  Love 
at  (202)  272-3064. 

At  times,  changes  m  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  item.s.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Max 
Berueffy  at  (202)  272-2400. 
lona^han  G.  Katz, 
S''  rn}t(:ry 
May  1.  1969. 
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This   section   of  ftie   FEDERAL    REGISTER 
contains  edilonal   corrections  of   previously 
published   Presidential,   Rule.   Proposed 
Rule,  and  Notice  documents.   These 
corrections  are   prepared  by   the   Office   of 
the   Federal   Register    Agency   prepared 
corrections   are   issued  as   signed 
documents  and   appear   in   the  approprate 
document  categones   elsewhere   m   the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 

[  Docket  No.  AO-29&-A38;  DA-8&-1 1 1 1 

Miik  In  the  Iowa  Marketing  Area; 
Recommended  Decision  and 
Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
to  Order 

Correction 

In  proposed  rule  document  89-91.55 
beginning  on  page  13417  m  the  issue  of 
Tuesday,  April  18,  1989,  make  the 
following  correction: 

§  1079.7    [  Corrected  1 

On  page  15426,  m  the  2nd  {.clumn,  in 
§  10-9.7(d){3),  in  the  17th  through  22nd 
lines  remove  "Iowa  marketing  area  as 
route  disposition,  or  to  pool  plants 
quahfied  on  the  basis  of  route 
disposition  except  that  if  such  plant  was 
subject  to  all  the  provisions  of  this  part 
in  the". 

BiLUNG  COOC  1S0S-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No».  EC89-1CW)O0  ef  ai 

Consumers  Power  Co.,  et  at;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Correction 

1::  notice  documict  89- TO22  beginning 
on  page  18008  in  the  issue  of 
Wednesday,  April  26. 1989,  make  the 

following  correction 

On  page  18(X)9.  in  the  third  column, 
unds  r    10.  Florida  Power  k  light 
Company    )n  the  first  line,  "ER89-348- 
iMMX'  shculd  read  "F:R89-328-000". 

BIUJNG  COOC  1S0«-«)« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  TM89-4-28-OO0I 

Panhandle  Eastern  Pipe  Line  Co-. 
Proposed  Changes  In  FERC  Gas  Tariff 

Correction 

In  notice  document  89-9928  beginning 


on  page  18018  in  the  issue  of 
Wednesday,  April  26, 1989,  in  the 
heading,  the  docket  number  was 
incorrect  and  should  appear  as  set  forth 


tWC.    tCHjt 


'  'jOi-oH) 


NUCLEAR  REGJLA^O'Cf 
COMMISSION 

Dock  el  Nc    :;■  ''  "•.  4  '  ' 

Detroit  Ed'son  Co..  rto'v;  -ine  v..,„Bf 
Supply  Cooperative,  inc  , 
Consideration  of  Issuance  c* 
Amendment  to  Facility  Opera:  "ij 
License  and  Opportunjfv  ''o-r  Hf:),  -.;; 

Correction 

In  notice  document  89-9094  beginning 
on  page  15278  in  the  issue  of  Monday 
April  17, 1989,  make  the  following 
correction: 

On  page  15279,  in  the  second  column, 
between  "For  the  Nuclear  Regulatory 
Commission."  and  "Acting  Director. 
Project  Directorate  III-l,"  insert  the 
name  of  the  signer,  John  Stang. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminislration 
!A-428-801! 

Final  Dttermmations  of  Sales  at  Less 
than  Fair  Value:  Antifriction  Bearings 
{Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany 

AQENCr;  1  r;.or!  Administration. 
Ir't'T  ,•  .)n  i\  Trade  Administration. 

action:  Notice. 

summary:  We  determine  that 

ar.::Ti  ;;on  bearings  (other  than  tapered 
Toile-  '  '\i:;r,gs)  and  parts  thereof 
(herc.naft.r  referred  to  as  AFBs  or  the 
subject  merchandise)  from  the  Federal 
Republic  of  Germany  fFRG)  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value.  We  also 
determine  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
r  lasses  or  kinds  of  AFBs  from  the  FRO. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
'he  U.S.  Customs  Service  to  continue  to 
suspend  liq'jifis»:on  of  all  entries  of  the 
■^'Jr,i'i  '  :r<err:h.irdise  from  the  FRG  as 
!fs'  r.bed  \n  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  noti:,p  The  ITC  will  determine, 
within  45  d^ys  of  the  publication  of  this 
notice  whether  these  imports  materially 
inj'jre,  or  threaten  material  injury  to. 
U.S  industries 

EFFECTIVE  DATE:  May  3, 1989. 
FO«  FURTHER  INFORMATION  CONTACT" 
Mary  S  Clapp  Car.j.e  ShawtTS,  j' 
Bradi':rd  Ward  Otf;.:e  of  Antidumping 
!n\'^st:gat:o.Ts  l.T.port  Administration, 
In'ijrTidtioiidl  Trade  Administration.  U.S. 
U--jir''~''"'  J?  Commerce,  14th  Street 
rina  Cor.s'.'  /  ;)n  Avenue.  NW., 
VVash;r.ston.  UC  20230.  telephone:  (202) 
37"- 3965.  3"r-3217  or  377-2239, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Final  Determinations 

Ue  deiermine  that  .\¥Us  from  the 
FRG  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  determine  that  critical 
circumstances  exist  with  respect  to 
niports  of  certain  classes  or  kinds  of 
.\FBs  from  the  FFG.  as  outlined  in  the 


"Critical  Circumstances"  section  of  this 

notice 

Case  Histnr\ 

Since  our  notice  of  preliminary 
determinations  (53  FR  45353.  November 
9. 1988).  the  following  events  have 
occurred.  All  respondents  and  petitioner 
requested  that  the  final  determinations 
in  all  of  the  antidumping  duty 
investigations  be  postponed  until  not 
later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  pursuant  to  section 
735(a)(2)  of  the  Act.  On  December  2. 

1988.  we  issued  a  notice  postponing  our 
final  determinations  until  not  later  than 
March  24, 1989  (53  FR  49581.  December 
8. 1988).  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  was  conducted  in  the  FRG 
and  the  United  States  during  November 
and  December  1988  and  January  1989. 

A  public  hearing  was  held  on 
February  22, 1989.  Petitioner, 
respondents,  and  other  interested 
parties  have  filed  pre-  and  post-hearing 
briefs. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  lanuary  1. 

1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS).  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number(s)  and  the  appropriate  HTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings):  spherical 
roller  bearings,  mounted  or  unmounted, 
and  parts  thereof  (spherical  roller 
bearings);  cylindrical  roller  bearings, 
mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  bearings); 
needle  roller  bearings,  mounted  or 
unmounted,  and  parts  thereof  (needle 
roller  bearings);  and  spherical  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (including  rod  end 
bearings)  (spherical  plain  bearings).  For 
a  complete  description  of  these 


products,  see  ■Xppepdix  A  to  this  notice 
(hereinafter  referred  to  as  Appendix  A). 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments. 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below. 
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Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A  to  this  notice. 
For  a  full  discussion  of  standing,  see 
Appendix  B  which  is  referred  to  below. 

General  Issues 

Appendix  B  to  this  notice  (hereinafter 

referred  to  as  Appendix  B)  contains 
detailed  discussions  of  all  issues  timely 
raised  by  parties  to  the  proceeding  in 
each  of  the  concurrent  antidumping  duty 
investigations  involving  AFBs  from  nine 
countries.  The  first  part  of  that 
Appendix  addresses  all  general  issues 
raised  during  these  investigations  and 
our  treatment  of  these  topics. 

The  general  issues  discussed  therein 
are  listed  below. 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4.  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 

7.  Critical  Circumstances 

8.  ,'\dministrative  Protective  Order 
Issues 

Following  the  discussion  of  general 
issues,  a!!  remaining  comments  are 
addressed,  in  alphabetical  order  by 
subject  and  company. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
October  1,  1987  through  March  31,  1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  the  FRG  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

For  reasons  discussed  in  the  best 
information  available  section  of 
Appendix  B,  we  have  determined,  in 


accordance  with  Section  776(c)  of  the 
Act,  that  the  use  of  best  information 
available  is  appropriate  for  SKF  and 
l\.\  for  certain  classes  or  kinds  of 
merchandise. 

United  States  Price 

For  each  of  the  respondents  in  these 
investigations,  all  sales  to  the  first 
unrelati.  d  purchaser  used  in  our  analysis 
took  place  after  imporiation  into  the 
United  States.  Therefore,  we  based 
United  States  price  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FA  G  Kugelfischer  George  Schafer 
KGgA  (FAG):  FAG  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market.  Certain  of  those  sales 
included  products  which  were  further 
manufactured  in  the  United  States.  We 
have  determ.incd  that  it  is  appropriate  to 
exclude  all  such  sales  from  our  analysis. 
[See,  Alternative  Reporting 
Requirements  section  of  Appendix  B.) 
We  have  used  all  remaining  U.S.  sales 
w  :th  identical  home  market  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  based  on  packed, 
c.i.f.,  and  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  containenzation.  foreign 
inland  and  ocean  freight,  import 
brokerage,  import  duties,  marine  and 
foreign  inland  insurance,  U.S.  inland 
freight,  and  U.S.  inland  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discounts  and  rebates. 
We  made  further  deductions  from  ESP. 
where  appropriate,  for  commissions, 
credit,  repacking  in  the  United  States, 
third  party  payments,  warranty 
expenses,  and  indirect  selling  expenses 
(including  advertising,  indirect  selling 
expenses  incurred  in  the  FRG  and  the 
United  States,  inventory  carrying  costs, 
product  liability  premiums,  and 
technical  service  expenses),  pursuant  to 
section  772(e)(1)  and  (2)  of  the  Act.  We 
added  the  amount  of  value  added  taxes 
which  would  have  been  collected  if  the 
merchandise  had  not  been  exported. 

FAG  reported  purchase  price  sales  of 
ball  bearings  in  its  original  response. 
However,  we  verified  that  these 
constitute  a  minimal  percentage  of 
FAG's  sales  to  the  United  States, 
Therefore,  we  did  not  include  these 
sales  in  our  calculation  of  U.S.  price. 

We  have  excluded  from  our 
calculation  of  United  States  price  sales 


of  AFBs  by  FAG  to  the  U.S.  government 
for  military  and  defense  procurement. 
(See,  Military  Procurement  section  of 
Appendix  B.) 

We  also  excluded  from  our 
calculation  of  United  States  price, 
replacement  AFBs  for  defective 
products,  and  AFBs  used  as  promotional 
samples  (both  provided  free-of-charge  to 
FAG's  customers)  because  these 
transactions  involved  an  insignificant 
number  of  units.  However,  we  have 
included  sales  of  allegedly  obsolete  or 
discontinued  AFBs  in  our  calculations. 
(See,  Miscellaneous  section  of  Appendix 
B.) 

B.  Georg  Muller  Nurnberg  (GMN): 
GMN  reported  that  more  than  33  percent 
by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  (See,  Alternative  Reporting 
Requirements  section  of  Appendix  B.)  In 
our  preliminary  determination,  we 
limited  our  fair  value  analysis  to  those 
products  with  matching  control  numbers 
since  we  were  not  satisfied  that 
matched  products  with  different  control 
numbers  were  in  fact  identical.  At 
verification,  we  confirmed  that  these 
products  were  not  identical.  Therefore, 
for  the  purposes  of  our  final 
determination,  we  have  excluded 
matched  products  with  different  control 
numbers  and  only  included  U.S.  sales 
with  identical  home  market  control 
numbers  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  packed, 
f.o.b..  and  delivered  prices  to  unrelated 
customers  in  the  United  Slates.  We 
made  deductions  from  ESP.  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  marine  insurance, 
ocean  freight.  U.S.  duty,  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  made  further 
deductions  from  ESP.  where 
appropriate,  for  commissions,  credit, 
and  indirect  selling  expenses  (including 
indirect  selling  expenses  incurred  in  the 
home  market,  inventory  carrjdng  costs, 
product  liability  premiums)  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act.  We 
added  the  amount  of  the  value  added 
taxes  which  would  have  been  collected 
if  the  merchandise  had  not  been 
exported. 

C.  IN  A  Walzlager  Schaeffler  (INA): 
INA  reported  that  more  than  33  percent 
by  volume  of  its  U.S.  sales  were 
identical  to  products  in  the  home 
market.  [See.  Alternative  Reporting 
Requirements  section  of  Appendix  B.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  m.arket  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  based  on  packed, 
f.o.b.  U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  We 


made  deductions  from  ESP,  where 
appropriate,  for  brokerage  and  handling 
(which  included  containerization. 
marine  insurance,  ocean  freight,  U.S. 
inland  freight  and  insurance),  foreign 
inland  freight,  foreign  inland  insurance, 
and  U.S.  duty,  in  accordance  with 
section  772(d)(2)  ot  the  Act.  We  also 
made  deductions  from  ESP.  where 
appropriate,  for  credit  expenses, 
repacking,  and  indirect  selling  expenses 
(including  non-U.S.  indirect  selling 
expenses  and  U.S.  indirect  selling 
expenses,  inventory  carrj'ing  costs, 
product  liability  premiums,  and 
warranty  expenses),  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act.  We 
added  the  amount  of  value  added  taxes 
which  would  have  been  collected  if  the 
merchandise  had  not  been  exported. 

We  modified  the  following  claims 
based  on  verified  information:  warranty 
expenses,  credit  expenses,  inveniury 
carrying  costs,  product  liability 
expenses.  U.S.  indirect  selling  expenses 
and  non-U.S.  indirect  selling  expenses. 
[See,  Selling  Expenses  section  of 
Appendix  B.) 

D.  SKF  Kugellagerfabrikcn  GmbH 
(SKF):  See,  Best  Information  Available 
section  of  Appendix  B. 

//.  Spherical  Roller  Bearings 

FAG:  FAG  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  Certain  uf  those  sales  included 
products  which  were  further 
manufactured  in  the  United  States.  We 
determined  that  it  is  appropriate  to 
exclude  all  such  sales  from  our  analysis. 
(See,  Alternative  Reporting 
Requirements  section  of  Appendix  B.) 
We  have  used  all  remaining  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  for  spherical  roller 
bearings  based  on  packed,  c.i.f..  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

FAG  reported  purchase  price  sales  of 
spherical  roller  bearings  in  its  original 
response.  However,  we  verified  that 
these  constitute  a  minimal  percentage  of 
FAG's  sales  to  the  United  States. 
Therefore,  we  did  not  include  these 
sales  in  our  calculation  of  U.S.  price 

///.  Cylindrical  Roller  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Certain  of  those  sales 
included  products  which  were  further 
manufactured  in  the  United  Stales.  We 
determined  that  it  is  appropriate  lo 
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We  calculated  ESP  for  spherical  plain 
bearings  based  on  packed,  c.i.f.,  and 


Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
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GMN's  fabrication  costs  plus  general 
expenses  and  profit.  Actual  general 
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market  for  shipment  to  the  United 
States.  Therefore,  as  the  best 
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exclude  all  such  sales  from  our  analysis. 
[See.  Alternative  Reporting 
Requirements  section  of  Appendix  B.) 
We  have  used  all  remaining  U.S.  sales 
with  identical  home  market  matches  in 
r'lT  price-to-price  comparisons. 

\\  e  t.iiculdted  ESP  for  cylindrical 
roller  bearings  based  on  packed,  c.i.f.. 
and  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

FAG  reported  purchase  price  sales  of 
cylindrical  roller  bearings  in  its  original 
response.  However,  we  verified  that 
these  constitute  a  minimal  percentage  of 
FAG  s  sales  to  the  United  States. 
Thprefore.  we  did  not  include  these 
siles  in  our  calculation  of  United  States 
price. 

B.  IXA:  See.  Best  Information 
Av-ulable  section  of  Appendix  B 

C.  SKF:  See.  Best  Information 
Available  section  of  Appendix  B. 

JV.  Needle  Roller  Bearings  \ 

A.  FAG:  FAG  reported  that  more  than 
3J  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market,  [See,  Alternative 
Reporting  Requirements  section  of 
Appendix  B.)  We  have  used  all  U.S. 

?  lies  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  for  needle  roller 
bearings  based  on  packed,  c.i.f.,  and 
delivered  prices  to  unrelated  customers 
in  the  Unitr'd  States  The  adjustments 
were  identical  to  those  described  above 
for  ball  beari.igs. 

B.  INA  I.N.A  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  Alternative 
Reporting  Requirements  section  of 
Appendix  B.)  Therefore,  we  have  used 
all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  for  needle  roller 
bearings  based  on  packed,  f.o.b.  U.S. 
warehouse  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
r'^srribed  above  for  ball  bearings. 

C.  SKF: See.  Best  Infoimation 
Available  section  to  Appendix  B. 
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V.  Spherical  Plain  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  [See.  Alternative 
Reporting  Requirements  section  of 
Appendix  B.)  Therefore,  we  have  used 
all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 


We  calculated  ESP  for  spherical  plain 
bearings  based  on  packed,  c.i.f..  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

B.  SKF:  See.  Best  Information 
Available  section  to  Appendix  B. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  home  market  sales  and 
constructed  value  (CV).  The  calculation 
of  foreign  market  value  for  each  class  or 
kind  of  merchandise  for  each 
respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  Petitioner  alleged  that  FAC's 
home  market  sales  of  ball  bearings  were 
made  at  prices  below  the  cost  of 
production  (COP).  Based  on  petitioner's 
allegation,  we  gathered  and  verified 
data  on  FAG's  production  costs.  We 
calculated  the  COP  on  the  basis  of 
FAG's  cost  of  materials,  labor,  other 
fabrication  costs,  and  general  and 
administrative  expenses.  The  COP  data 
submitted  by  FAG  was  relied  upon, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued.  These  were: 

(1)  Cost  of  manufacturing  was 
corrected  for  a  clerical  error 

(2)  A  consulting  fee  which  had  been 
amortized  over  a  fifteen-year  period  was 
included  in  1967  G&A  costs,  as  this  is 
the  year  it  was  incurred; 

(3)  A  clerical  error  in  general 
expenses  was  corrected;  and 

(4)  Interest  expense  was  adjusted  to 
reflect  the  net  financial  expense  related 
to  operations  of  the  consolidated  FAG 
Group. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate, 
in  accordance  with  section  773(e)  of  the 
Act.  CV  was  calculated  on  the  basis  of 
FAG's  fabrication  costs  plus  general 
expenses  and  profit.  Actual  general 
expenses  were  used  since  these 
exceeded  the  statutory  minimum 
requirement  of  ten  percent  of  materials 
and  fabrication.  The  statutory  eight 
percent  minimum  profit  was  appUed. 
Imputed  credit  and  inventory  carrying 
costs  were  included  in  selling  expenses; 
therefore,  interest  expense  reflected  on 
the  company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  avoid  double 
counting.  All  the  changes  made  to  the 
COP  were  also  made  to  those  cost 
elements  in  CV.  We  added  U.S.  packing. 
We  deducted  all  direct  seUing  expenses, 
and  indirect  selling  expenses,  up  to  the 
ESP  cap. 


Where  we  found  that  sufficient  srfles 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed, 
c.i.f.  prices  to  unrelated  customers  in  the 
home  market.  We  made  deductions  from 
the  home  market  price,  where 
appropnate.  for  inland  freight,  inland 
insurance,  home  market  packing, 
corrections  for  pricing  and  invoice 
errors,  and  discounts  and  rebates.  We 
made  an  addition  for  freight  revenue. 
We  added  U.S.  packing  to  the  home 
market  price,  in  accordance  with  section 
r73(a)(l)of  the  Act. 

Since  all  U.S.  transactions  included  in 
our  dnaiysis  involved  ESP.  we  made 
further  deductions  from  home  market 
price,  where  appropriate,  for 
commission.s,  credit,  and  warranty 
expenses.  We  also  deducted  certain 
indirect  selling  expenses  which  include: 
product  liability  premiums,  inventory 
carrying  costs,  advertising,  and 
technical  service  expenses,  in 
accordance  with  19  CFR  353.15(c). 

We  also  made  an  adjustment  to 
foreign  market  value  for  revenue  earned 
on  hedging  operations  to  account  for 
differences  between  FAG's  actual 
exchange  rate  return  and  the  Federal 
Reserve  rate  employed  by  the 
Department.  [See,  Miscellaneous  section 
of  Appendix  B] 

We  made  an  upward  adjustment  to 
the  tax-exclusive  home  market  prices  for 
the  value-added  tax  we  computed  for 
the  United  States  price. 

B.  GM\\  Petitioner  alleged  that 
CMN's  home  market  sales  of  ball 
bearings  were  made  at  prices  below  the 
COP.  Based  on  petitioner's  allegat.on, 
we  gathered  and  verified  data  on  GMX's 
production  costs.  We  calculated  the 
COP  on  the  basis  of  G.MNs  cost  of 
ma'erials.  labor,  other  fabrication  i  os's 
and  general  and  administrative 
expenses.  The  COP  data  submitted  by 
CM.\  was  relied  upon,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued.  These  were: 

(1)  Indirect  selling  expenses  were 
deducted  from  G&A  expenses  to 
eliminate  double  counting  since  they 
were  also  included  as  part  of  the  selling 
expenses. 

(2)  Interest  expense  net  of  interest 
income  related  to  operations  was 
included  in  the  COP,  and 

(3)  Packing  expense  was  re.moved 
from  the  G&A  calculation  and  reported 
separately. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate, 
in  accordance  with  section  773(e)  of  the 
Act.  CV  was  calculated  on  the  basis  of 


GMN's  fabrication  costs  plus  general 
expenses  and  profit.  Actual  general 
expenses  were  used  since  these 
exceeded  the  statutory  minimum 
requirement  of  ten  percent  of  materials 
and  fabrication.  The  statutory  eight 
percent  minimum  profit  was  applied. 
Imputed  credit  and  in\entory  carrying 
costs  were  included  in  selling  expenses; 
therefore,  interest  expense  reflected  on 
the  company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  a\oid  double 
counting.  All  the  changes  made  to  the 
COP  were  also  made  to  those  cost 
elements  in  CV.  We  added  U.S.  packing. 
We  deducted  all  direct  selling  expenses, 
and  indirect  selling  expenses,  up  to  the 
ESP  cap. 

Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  deiivered 
prices  to  unrelated  customers  in  tiie 
home  market.  We  made  deductions  from 
the  home  market  price,  where 
appropriate,  for  inland  freight,  inland 
insurance,  home  m;irket  packing,  and 
cash  discounts.  We  modified  cash 
discounts  based  un  verified  information. 
We  added  U.S.  packing  to  the  home 
market  price,  in  accordance  with  section 
773(a)(l)of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP.  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  modified  GMN  s  credit 
expenses  based  on  verified  information. 
{See.  Credit  Expense  section  of 
Appendix  B,)  We  aiso  made  deductions 
from  the  home  market  price  for 
commissions  paid  by  GM.\'  to  unrelated 
parties.  We  also  deducted  cenain 
indirect  selling  expenses  which  include: 
advertising,  inventory  carrying  expenses 
and  technical  services,  in  accordance 
with  19  CFR  353.15{cl. 

We  modified  inland  freight  expense 
based  on  verified  information.  {See, 
Inland  Freight  section  of  Appendix  B.) 

We  made  an  upward  adjustment  to 
the  tax-oxclusive  home  market  prices  for 
the  value-added  tax  we  computed  for 
United  States  price. 

C.  /.V/l.  'V\e  calculated  furi;gn  market 
value  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  added  interest  revenue  earned  on 
each  transaction,  where  appropriate. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight,  inland  insurance,  home 
market  packing  and  discounts  and 
rebates. 

For  U.S.  packing  expenses,  INA 
reported  only  repacking  which  occurred 
at  the  U.S.  warehouse:  it  did  not  include 
the  packing  costs  incurred  in  the  home 


market  for  shipment  to  the  United 
States.  Therefore,  as  the  best 
information  available  for  U.S.  packing. 
we  calculated  an  average  U.S.  packing 
expense  for  each  product.  We  then 
subtracted  the  reported  home  market 
packing  and  added  the  average  U.S. 
packing  expense  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  deducted  credit  expenses  from 
home  market  price.  We  also  deducted 
indirect  selling  expenses  which  include: 
advertising,  technical  services,  warranty 
expenses,  quality  control  expenses, 
inventory'  carrying  costs,  product 
liability  and  other  miscellaneous 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c). 

We  modified  the  following  claims 
based  on  verified  information:  Credit 
expenses,  inland  insurance,  technical 
services,  advertising,  inventory  carrying 
costs,  warranty  expenses,  and  indirect 
selling  expenses.  [See,  Selling  Expenses 
section  of  Appendix  B.) 

We  made  an  upward  adjustment  to 
the  tax-exclusive  home  market  prices  for 
the  value-added  tax  we  computed  for 
United  States  price. 

D.  SKF:  See.  Best  Information 
Available  section  of  Appendix  B. 

//.  Spherical  Roller  Bearings 

FAG:  Petitioner  alleged  that  FAG's 
home  market  sales  of  spherical  roller 
bearings  were  made  at  prices  below  the 
COP.  Based  on  petitioners  allegation, 
we  gathered  and  verified  data  on  FAG's 
production  costs.  We  calculated  the 
COP  as  described  above  for  ball 
bearings.  The  COP  data  submitted  by 
FAG  was  relied  upon,  except  in  those 
instances  listed  above  for  ball  bearings. 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  prices 
since  there  were  sufficient  home  market 
sales  at  or  above  the  COP. 

We  calculated  foreign  market  value 
based  on  packed,  c.i.f.  prices  to 
unrelated  customers  in  the  home  market. 
[Sec.  Market  Viability  section  of 
Appendix  B.)  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

///.  Cylindrical  Roller  Bearings 

A.  FAG:  Petitioner  alleged  that  FAG's 
home  market  sales  of  cylindrical  roller 
bearings  were  made  at  prices  below  the 
COP.  Based  on  petitioner's  allegation, 
we  gathered  and  verified  data  on  FAG's 
production  costs.  We  calculated  the 
COP  as  described  above  for  ball 
bearings.  We  calculated  foreign  m.arket 
value  based  on  CV  where  appropriate 
as  described  above  for  ball  bearings. 


Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed, 
c.i.f.  prices  to  unrelated  customers  in  the 
home  market.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

B.  IXA:  See.  Best  Information 
Available  and  Cost  of  Production 
sections  of  Appendix  B. 

C.  SKF:  See.  Best  Information 
Available  section  of  Appendix  B. 

IV.  Needle  Roller  Bearings 

A.  F-4C.-  Petitioner  alleged  that  FAG's 
home  market  sales  of  needle  roller 
bearings  were  made  at  prices  Leli-w  the 
COP,  Based  on  petitioner's  allegation. 
we  gathered  and  verified  data  on  FAG's 
production  costs.  We  calculated  the 
COP  as  described  above  for  ball 
bearings.  We  calculated  foreign  market 
VE.ue  based  on  CV  where  appropriate 
as  described  above  for  ball  bearings. 
Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed, 
c.i.f.  prices  to  unrelated  customers  in  the 
home  market.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

B.  /.V.4.-  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  packed,  c.i.f.  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  SKF:  See.  Best  Information 
Available  section  of  Appendix  B. 

V.  Spherical  Plain  Bearings 

A.  FAG:  We  calculated  foreign  market 
value  for  spherical  plain  bearings  based 
on  packed,  c.i.f.  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  SKF:  See.  Best  Information 
Available  section  of  Appendix  B. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  U.S.  sales,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances  "  exist  with 
respect  to  imports  of  the  subject 
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merchandise  from  the  FRG.  Soclion 
735(a)(J)  of  the  Act  provides  that  cntical 
circumstances  exist  if  we  determine 

that: 

(A)  (i)  there  is  a  history-  of  dumping  In  the 
Unite<i  S'dtes  or  elsewhen?  of  the  class  or 
kind  of  m(»r!:han(ii8e  which  ,9  the  suVij(»<-.t  of 
the  investiaat;on;  or 

(ii)  the  person  by  whnrr.  or  for  whosf 
account,  the  merchandise  wag  importpJ  krew 
or  should  have  known  thai  the  exporter  was 
selhng  the  merchandne  which  is  the  subject 
of  the  in\e8t;gcit;on  a!  !es3  'han  its  fair  value; 
and 

IBI  !hpre  have  Seen  massive  irrporls  of  the 
class  or  k.nd  of  -nerchdndise  which  is  ihe 
sjbii'ct  of  the  investigation  over  a  relatively 
short  pfnod. 

We  ^e'l'jra.ly  consider  the  following 
f  K-'ors  ;n  determining  whether  imports 
h-i'.e  been  massive  over  a  relatively 
siort  period  of  time  (11  The  volume  and 
value  of  the  imports-  (2)  seasonal  trends 
(;f  applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports 

Because  the  Departiy.p?,'  s  :T'.port  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
vse  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  most 
expropriate  basis  for  our  determinatrons 
cf  critical  circumstances  Furthermore, 
we  believe  that  company-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
c Tcuns'ances  provision  of  deterring 
specific  com.panies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 
monthly  volume  shipment  da'a  from 
January  1986  through  the  present  in  order 
for  the  Department  to  oase  the  critical 
circumstances  determinations  on 
company-specific  data  We  were  unable 
to  verify  the  shipment  data  provided  by 
SKFandlNA.  {See.  Critical 
Circumstances  section  of  Appendix  B  ] 
Therefore,  as  best  information  available. 
we  arc  assum.mg  that  imports  from  LNA 
and  SKF  have  been  massive  over  a 
relatively  short  penod  of  time  Based  on 
our  analysis  of  the  monthly  sh;pmi;'nt 
data  submi'tc'd  by  FAG  and  GMN,  and 
the  best  information  available  for  I.\A 
and  SKF,  we  have  found  that  imports  of 
the  following  classes  or  kinds  of 
merchandise  from  the  companies  listed 
below  have  been  massive  o'.er  a 
relatively  short  penod  of  time 

1  BairBearings— LNA,  SKF 

2.  Spherical  Roller  Bearings — FAG 

3.  Cylindrical  Roller  Bearings — FAG. 
I\A.  SKF 

4  Needle  Roller  Bearings — FAG,  INA, 

SKF 
5.  Spherical  Plain  Bearings — SKF 


Thorefijre,  we  find  that  the  requiremcn's 
of  sec-ion  735(aj(3)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
curreritly  no  findings  of  dumping  in  the 
I'nited  States  or  else^^here  of  the 
subject  merchandise  by  FRG 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
13  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  [See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  FR  24198,  June 
29. 1987).]  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  [See,  e.g..  Final  Determination 
L'f  Sales  at  Less  Than  Fair  Value; 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan  (53  FR  12552, 
April  15. 1988)).)  Since  [FAG.  LNA,  and 
SKF]  sell  in  the  United  States  through 
related  companies,  and  their  margins 
are  sufficiently  high,  we  find  that  the 
requirements  of  section  735(a)(3)(A)  are 
met  for  these  companies  with  respect  to 
the  classes  or  kinds  listed  below. 
Therefore,  the  following  chart  sets  forth 
our  company-specific  determinations 
with  respect  to  the  existence  of  critical 
circumstances  for  each  company  and 
each  class  or  kind  of  merchandise  from 
the  FRG. 


Ball  baoringa: 

GMN _. 

FAQ 

INA _ 

SKF 

All  omera 

SphencaJ  Roller  Baaiings: 

FAG 

All  others 

Cylindrical  roller  bearings: 

FAG _ 

INA 

SKF 

All  OltlWS         

Needle  roflar  Oeannga: 

FAG 

INA... 

SKF _._ 

All  Ofntn 

Sphencal  plain  bearings: 

FAG 

SKF 


AH  ottiera.. 


circumstances 


no. 
no. 
yM. 
yn. 

na 

yaa 
»«. 

ye*, 
yn. 
yM. 
yes. 

yss. 
ysa^ 
yM. 
yss. 

oo. 

yM. 

na 


Verification 

Except  where  noted,  we  verified  the 
information  used  in  making  our  final 
determinations  in  accordance  with 
section  776(b)  of  the  Act.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  records  and  original  sourf;e 
documents  of  the  respondents.  Our 
verirication  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  investigations  on 
AFBs  from  nine  countries  are  discussed 
in  Appendix  B. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchanchse  from  the  FRG.  as  defined 
in  the  "Scope  of  Investigations"  section 
of  this  notice,  that  are  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  those  situations  where  we 
have  found  affirmative  critical 
circumstances  in  both  our  preliminary 
determinations  and  our  final 
determinations,  the  retroactive 
suspension  of  liquidation  ordered  in  our 
preliminary  determinations  will  remain 
in  effect.  In  those  situations  where  we 
have  found  affirmative  critical 
circumstances  only  in  these  final 
determinations,  we  are  instructing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  such  entries  that  are 
entered  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  dale 
which  is  90  days  prior  to  the  date  of 
publication  of  the  notice  of  the 
preliminary  determinations  in  these 
investigations  in  the  Federal  Register. 
t  inally.  in  those  situations  where  our 
final  critical  circumstances 
determinations  are  negative,  the 
retroactive  suspension  of  liquidation 
ordered  at  the  time  of  the  preliminary 
determinations  is  terminated.  All  cash 
discounts  or  bonds  placed  on  entries 
made  by  these  companies  of  such 
merchandise  prior  to  November  9. 19ti8 
shall  be  refunded.  [See,  Critical 
Circumstances  section  of  this  notice.) 
The  US.  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amounts  by  which  the 
foreign  market  value  of  the  subject 
merchandise  from  the  FRG  exceeds  the 


United  States  price,  as  shown  below 
This  suspension  of  liquidation  will 
remain  m  effect  until  further  notice.  The 
weighted-average  margins  are  as 

fo'lows; 


Ball  bearings; 

FAG      , 

GMN "'. 

INA _ 

SKF 

All  Others 

Sphencal  roller  bearings: 

FAG „ 

All  Others 

Cylindrical  roller  beanngs- 

FAG 

INA...„ Z 

SKF 

Ail  Ottiers 

Needle  roller  beanrigs; 

FAG 

INA 


SKF 

All  Others., 


Sphencal  Plain  bearings; 

FAG 

SKF  Z., 

All  others „.. 


Weighted 
average 

margin 
percentage 

7041% 

35  43% 
31.29% 

132.25% 
68.89% 

36.61% 

36  61% 

52.43% 
52.43% 

7627% 

55  65% 

107.05% 
41.82% 

107.05% 
47  83% 

74.88% 
118.98% 

114,52% 


For  merchandise  entering  under 
Schedule  8  under  milita.'-y  procurement 
provisions,  the  bonding  rate  is  zero. 

ITC  Notification 

^  In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injur>',  or  threat  of  material  injurj',  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceedirg[s]  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injur>'  does  exist,  the  Department 
will  issue  antidumping  duty  orders 
directing  Customs  officials  to  assess 
antidumping  duty  on  AFBs  from  the  FRG 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 


These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

March  24. 1989 

|an  W.  Mares. 

Assistant  Secretory  for  Import 

AdminislraUon. 

Appendix  A 

Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  antifriction  bearings 
(other  than  tapered  roller  bearings), 
mounted  or  unmounted,  and  parts 
thereof,  constitute  the  following 
separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories;  antifriction  balls  (Tariff 
Schedules  of  the  United  States 
Annotated  [TSUSA]  items  680.3025  and 
680.3030);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof  (TSUSA  items 
680.3704,  680.3708.  680.3712.  680.3717. 
680.3718,  680.3722,  680.3727,  and 
680.3728);  ball  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410  and  681  0430):  ball  bearing  type 
flange,  take-up,  cartridge,  and  hanger 
unit,s,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other 
bearings  (except  tapered  roller  bearings) 
and  parts  thereof  (TSUSA  680.3960). 
Wheel  hub  units  which  employ  balls  as 
the  rolling  element  entering  under 
TSUSA  Item  692.3295  are  subject  to 
investigation;  all  other  products  entering 
under  this  TSUS.^  item  are  not  subject 
to  investigation.  Finished  but  unground 
or  scmiground  balls  are  not  included  in 
the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following 
Marmonizod  System  (US)  subheadings: 
8482.10.10,  8482  10  50,  8482.80.00. 
8482.91,00,  8482.99,10.  8482.99.70. 
8483.20  40.  8483.20.80.  8483,30  40, 
8483.30  80,  8483  90.20.  8483.90.30, 
8483  90.70,  8708.50.50,  8708.60.50, 
8708.99.50. 

(2)  Spherical  Roller  Bearings, 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
spherical  rollers  as  the  rolling  element. 
Im.ports  of  these  products  are  classified 
under  the  following  categories; 
antifriction  rollers  [TSUSA  item 
680.3040);  spherical  roller  bearings  and 
parts  thereof  (TSUSA  items  680.3952  and 
680.3956);  roller  bearing  type  pillow 


blocks  and  parts  thereof  (TSUSA  tem.s 
681.0410  and  681.0430);  roller  bearing 
type  flange,  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030);  and  other 
roller  beanngs  (except  tapered  roller 
bearings)  and  parts  thereof  (TSUSA 
Hem  680.3960).  Wheel  hub  units  which 
employ  spherical  rollers  as  the  rolling 
element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation;  oil 
other  products  entering  under  this 
TSUSA  item  are  not  subject  lo 
investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HS 
subheadings:  8482.30.00.  8482.80.00 
8482.91.00.  8482.99.50,  8482.99.70. 
8483.20.40.  8483.20.80.  8483.30  40. 
8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70.  8708.50.50,  8708.60.50. 
8708.99.50. 

(3)  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
cylindrical  rollers  as  the  rolling  element 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  rollers  (TSUSA  item 
680.3040):  roller  bearing  type  pillow 
blocks  and  parts  thereof  (TSUSA  items 
681.0410  and  681.0430);  roller  bearing 
type  flange,  take-up,  cartridge,  and 
hanger  units,  and  parts  thereof  (TSUSA 
items  681.1010  and  681.1030):  and  other 
roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  (TSUSA 
item  680.3960).  Wheel  hub  units  which 
employ  cylindrical  rollers  as  the  rolling 
element  entering  under  TSUSA  item 
692.3295  are  subject  to  investigation;  all 
other  products  entering  under  this 
TSUSA  item  are  not  subject  to 
investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HS 
subheadings:  8482.50.00,  8482.80.00, 
8482.91.00,  8482.9y.70,  8483.20.4a 
8483.20.80.  8483.30.40.  8483.30.80, 
8483.90.20.  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.99.50. 

(4)  Needle  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the 
rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers 
(TSUSA  item  680.3040);  roller  bearing 
type  pillow  blocks  and  parts  thereof 
(TSUSA  items  681.0410  and  681.0430): 
roller  bearing  type  flange,  take-up. 
cartridge,  and  hanger  units,  and  parts 
thereof  (TSUSA  items  681.1010  and 
681.1030):  and  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960). 
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Wheel  hub  units  wh;ch  employ  needle 
rollers  as  the  rolling  element  entering 
under  TSUSA  item  692.3295  are  subject 
to  in\estiga'ion;  ail  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation. 

imports  of  these  products  are  also 
cl-issified  under  the  following  HS 
subheadings:  8482.40,00,  8482  TO  00, 
8482.91  GO.  8482. 9<5  70.  8483  20,40. 
8483  20.30,  8483.30  40.  8483.30  80, 
8483  90,20,  8483  90,30,  8483  90  70 
B''08,50,50,  8708,60.50,  8708. 99, ,50. 

(5)  Spherical  Plum  Becrini^s.  Mounted 
1.'  Umrouptpd,  and  Parts  Tbererf:  These 
products  include  ail  spherical  plain 
bearings  which  do  not  em.ploy  rolling 
elements  and  include  spherical  plain  rod 
ends  Spherical  plain  bearings  entering 
under  TSUSA  items  681  3900  and 
692.3295  are  subject  to  investigation; 
other  products  entering  under  these 
TSUSA  Items  are  not  subject  to 
investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HS 
subheadings:  8483  30  40,  8483  30  80 
8483,90,20,  8483.90  30,  8485.9000. 
8-08.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof 
outlined  above  with  certain  limitations. 
With  regard  to  /"/n/.sAfvi  parts  (inner 
race,  outer  race,  cage,  rollers,  balls, 
s*^als,  shields,  etc.),  all  such  parts  are 
!nc. laded  in  the  scope  of  these 
investigations.  For  unfinished  prirta 
(inner  race,  outer  race,  rollers,  balls, 
etc),  such  parts  are  included  ;/(l)  they 
have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be 
performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  where  the 
part  will  be  subject  to  heat  treatment 
after  importation. 
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Company  Abbreviations 

Cooper — Cooper  Bearings  Co.,  Ltd.  and 

Cooper  Bearing  Company 
FAG-FRG— FAG  Kugelfischer  Georg 

Schaefer  KGaA;  Eiges 
FAG-Italv— FAG  Cuscinetti  SpA 
GMN— GMN  Georg  Mueller  Numberg; 

GM.N  Georg  Mueller  of  America 
ICSA— ICSA  Industria  Cuscinetti,  SpA, 
INA-FRG— INA  Walzlager  Schaeffier 

KG;  INA  Bearing  Company,  Inc. 
INA-France— IN.A  Roulemenls;  SM 

Noral 
INA-UK— INA  Bearing  Co,.  Ltd. 
Koyo— Koyo  Seil(o  Co.,  Ltd. 
Minebea — Minebea  Co.,  Ltd. 
Nachi — Nachi-Fujikoshi  Corp.;  Nachi 

America  Inc. 
NMB/Pelmec  Singapore— NMB 

Singapore  Ltd.;  Pelmec  Industries 

(Pte  )  Ltd. 
NMB/Pelmec  Thai— NMB  Thai,  Ltd.; 

Pelmec  Thai,  Ltd. 
NSK— Nippon  Seiko  K.K.;  NSK 

Corporation 
NTN— NTN  Toyo  Bearing  Co.,  Ltd.;  NTN 

Bearing  Corporation  of  America; 

American  NTN  Bearing 

Manufacturing  Corp. 
RHP— RHP  Bearings;  RHP  Bearings  Inc. 
Rose — Rose  Bearings,  Ltd. 
SKF-FRC_^SKK  GmbH;  SKF  Gleitlager 

GmbH;  SKF  Lmearsysteme  Gmbif; 

SKf  Bewegungstechnik  Gmbfi 
SKF-France — SKF  Compagnie 

d'Applications  Mecaniques,  S.A. 

(Clamari);  ADR;  S.\RMA 
SKF-Italy— SKF  Industrie;  RIV-SKF 

Officine  de  Villar  Perosa;  SKF 

Cuscinetti  Speciali;  SKF  Cuscinetti; 

RFT 
SKF-Sweden— AB  SKF;  SKF 

Mekanprodukter  AB;  SKF  Sverige 

(Goteborg  and  Nordisk  Forsaljning) 
SKF-UK— SKF  (U.K.)  Limited;  SKF 

Industries;  AMPEP  Inc. 
SKF-USA— SKF  Industries.  Inc. 
SNR— SNR  Roulements;  SNR  Bearings 

USA.  Inc. 
TIE — Tehnoimportexport 
Torrington — The  Torrington  Company 

General  Issues 

Section  1:  Class  or  Kind  of  Merchandise 

Comment  1.  Petitioner  contends  that 
information  submitted  on  the  record 
demonstrates  that  the  products  subject 
to  investigation  constitute  a  single  class 
or  kind  of  merchandise  based  on  the 
criteria  used  by  the  Department. 

FAG-FRG  contends  that  the 
Department  has  before  it  an  enormous 
body  of  evidence  from  numerous 
sources  which  contradicts  petitioner's 


allegation  that  the  subject  merchandise 
constitutes  a  single  class  or  kind. 

SKF  and  NTN  contend  that  the 
Department  properly  determined  that 
there  are  at  least  five  classes  or  kinds  of 
merchandise  covered  by  these 
investigations  and  that  there  is  ample 
evidence  of  record  to  support  this 
determination. 

INA-FRG  supports  the  Department's 
conclusion  that  the  circumstances  in  the 
instant  case  are  appropriate  for  finding 
five  distinct  classes  or  kinds  of 
merchandise. 

DOC  Position.  We  determine  that  the 
products  under  investigation  constitute 
five  separate  classes  or  kinds  of 
merchandise.  Having  carefully 
considered  all  the  information  and 
arguments  presented,  we  find  no  reason 
to  alter  the  conclusion  reached  in  our 
July  13, 1988  memorandum  that  the 
scope  of  these  investigations  include 
five  classes  or  kinds  of  merchandise. 

The  petition  in  these  investigations 
characterized  the  products  under 
investigation  as  a  single  class  or  kind  of 
merchandise,  as  did  the  Department's 
notices  of  initiation.  Subsequent  to  our 
initiations,  several  respondents  and 
interested  parties  expressed  strong 
disagreement  with  the  presumption  that 
the  subject  merchandise  constituted  a 
single  class  or  kind.  Given  the 
information  gathered  subsequent  to  the 
initiations,  the  enormous  diversity  and 
multiplicity  of  individual  products 
encompassed  by  the  proposed  single 
class  or  kind  of  "antifriction  bearings, " 
and  the  ITC  determination  of  several 
like  products  and  industries,  the 
Department  decided  to  reexamine  the 
class  or  kind  of  merchandise,  as 
described  in  the  petition.  (See  also 
discussion  below  regarding  the 
Department's  authority  to  define  the 
class  or  kind  of  merchandise.) 

On  July  13, 1988,  after  a  thorough 
examination  of  this  issue,  the 
Department  determined  that  the 
evidence  of  record  warranted  a 
subdivision  of  the  merchandise  under 
investigation  into  five  classes  or  kinds. 


See  .Memorandum  from  Michael  J, 
Coursey,  Director.  Office  of 
Investigations,  to  Jan  Mares,  Assistant 
Secretary  for  Import  Administration, 
dated  July  13, 1988.  In  that 
memorandum,  the  Department  used  the 
Diversified  Products  Corp.  v.  United 
States.  572  F.  Supp.  883  (CIT  1983) 
criteria  as  the  basis  for  its  finding  that 
the  merchandise  subject  to  these 
investigations  actually  comprised  five 
classes  or  kinds  of  merchandise.  These 
criteria  are;  (1)  The  general  physical 
characteristics;  (2)  the  ultimate  use;  (3) 
the  expectations  of  the  ultimate 


purchaser;  (4)  the  channels  of  trade;  and 
(5)  the  manner  of  advertising  and 
display 

Since  then,  the  parlies  have  biiefed 
the  class  or  kind  issue  extensively.  After 
considering  all  the  arguments  presented, 
the  Department  has  no  reason  to  alter 
the  July  13,  1988  decision. 

In  order  to  appreciate  the  dilemma 
facing  the  Department  in  assessing 
whether  there  were  single  or  multiple 
classes  or  kinds,  we  note  that  more  than 
80,000  bearing  part  numbers  are  used  in 
the  United  States  today.  The  subject 
merchandise  is  manufactured  over  a 
wide  range  of  sizes,  from  only  a  fraction 
of  an  inch  in  diameter  to  o\  er  40  feet. 
Some  .'XFBs  employ  balls  as  rolling 
elements;  others  employ  needle, 
spherical,  or  cylindrical  rollers  as  rolling 
elements;  still  others  employ  sliding 
contact  surfaces  in  lieu  of  rolling 
elements  to  address  friction.  AFBs  are 
finished  to  a  wide  range  of  tolerances 
and  can  be  assembled  with  tight  or 
loose  fits.  Customers  may  purchase 
commodity  bearings  "off  the  shelf,"  or 
specialty  bearings  made  to  order. 
Further,  the  subject  merchandise  is 
produced  in  a  variety  of  designs,  and 
often  with  special  features,  such  as 
enhanced  flanges,  for  ease  of  mounting 
or  to  improve  performance. 

The  application  environment  is 
extremely  diverse,  AFBs  are  used  under 
water,  underground,  in  space,  in  very 
hot  or  cold  places,  and  in  corrosive 
environments.  The  loads  on  an  AFB  can 
be  radial,  axial,  or  a  measure  of  both, 
and  often  vary  in  intensity  as  the 
bearing  rotates.  The  shaft  on  which  the 
AFB  is  mounted  can  be  high  speed,  low 
speed,  or  oscillatory.  The  application 
may  involve  axial  diEplacement.  or  be 
subject  to  misalignment,  .■\s  friction  is 
the  major  constraint  to  machine 
performance,  the  subject  merchandise 
can  literally  be  found  in  almost  any 
machinery  or  equipment  that  has 
mioving  parts.  Almost  all  modem 
industries,  from  transportation,  aviation, 
communications,  and  computers  to 
logging,  mining,  and  steel  prnduction 
utilize  equipment  which  em.ploy  .AFBs  of 
some  type. 

Despite  the  enormous  breadth  of  the 
merchandise  covered  by  the  petition, 
petitioner  has  argued  throughout  these 
proceedings  that  a  single  class  or  kind  of 
merchandise  exists  on  the  basis  that  all 
AFBs  have  the  same  general  physical 
characteristics  (outer  race,  inner  race. 
balls  or  roller  elements  and  cage]  and 
serve  the  same  general  function  [to 
reduce  friction  and  wear  between 
moving  and  fixed  parts,  and  thereby, 
permit  easier  and  faster  motionj. 
Respondents,  on  the  other  hand, 
collectively  have  contended  that 


numerous  classes  or  kinds  exist  on  the 
basis  of  differences  in  size,  type, 
precision,  and  application. 

Faced  with  these  two  extreme 
analyses,  the  Department  applied  the 
Diversified  Products  criteria  (noted 
above)  to  the  facts  in  these 
investigations.  Our  analysis  showed  that 
the  shape  of  the  rolling  element  (in  baU. 
cylindrical,  needle,  and  spherical  roller 
bearings)  or  the  sliding  contact  surfaces 
(in  spherical  plain  bearings)  determined 
or  limited  the  AFB's  key  functional 
capabilities  [e.g..  load  and  speed).  In 
turn,  these  capabilities  established  the 
boundaries  of  the  AFB's  ultimate  use 
and  customer  expectations.  W'e  believe 
that  these  factors  are  the  critical  ones  in 
determining  that  five  classes  or  kinds  of 
merchandise  exist  in  these 
investigations.  We,  therefore,  have 
distinguished  the  subject  merchandise 
on  the  basis  of  the  shape  of  the  rolling 
element  (in  the  case  of  ball  and  roller 
bearings)  and  sliding  contact  surfaces 
(in  the  case  of  spherical  plain  bearings). 

The  rolling  element  and  sliding 
contact  surfaces  are  the  essential 
components  of  the  subject  merchandise. 
These  components  bear  the  load  and 
permit  rotation.  A  change  in  the 
geometry  of  these  components  changes 
the  load/speed  capability  of  the  AFB 
and.  thus,  the  applications  for  which  the 
AFB  is  suited.  See  Department 
Memorandum,  dated  July  13, 1988.  There 
are,  of  course,  overlaps  between  AFBs 
in  terms  of  load/speed  capabilities,  but 
there  is  enough  separation  that  the 
market  continues  to  demand  a  range  of 
AFBs  with  different  rolling  element  and 
sliding  contact  surface  geometries. 

The  demand  for  a  range  of  AFBs  with 
different  rolling  element  and  sliding 
contact  surface  geometries  arises  from 
applications  in  which  load/speed 
requirements  can  vary  greatly.  There 
are.  of  course,  other  functional  and 
performance  requirements  that  vary 
across  applications  [e.g.,  available 
space,  noise  levels,  stiffness,  precision. 
misalignment  capability,  axial 
displacement,  and  frequency  of 
mounting  and  dismounting).  However. 
the  load/speed  requirement  is  reflective 
of  the  primary  AFB  function  (to  reduce 
friction  and  wear  between  moving  and 
fixed  parts),  and  is  therefore,  common  to 
all  applications.  For  instance,  in  ball 
bearing  applications,  the  ball  bearing 
must  be  able  to  withstand  high 
revolutions  per  minute  (rpms)  under  low 
load  conditions.  As  a  result,  a  ball 
bearing  purchaser  does  not  expect  the 
ball  bearing  to  perform  under  heavy 
load  conditions  Similarly,  spherical 
roller  beanng  applications  require  that 
the  spherical  roller  bearing  be  able  to 
withstand  heavy  loads  at  moderate 


rpms.  As  a  result,  the  spherica;  ru.Li 
bearing  purchaser  does  not  expect  this 
AFB  to  perform  under  very  high  rpm 
conditions. 

Since  applications  and  expectations 
depend  on  functional  capabilities  [e.g.. 
load/speed),  and  these,  in  turn,  are 
dependent  upon  rolling  element  and 
sliding  contact  surface  geometries,  a 
division  of  ultimate  use  and 
expectations  of  the  ultimate  purchaser 
results  which  parallels  a  division  of 
AFBs  on  the  basis  of  the  rolling  element 
or  sliding  contact  surface  geometry. 
Moreover,  the  focus  on  load/speed 
capability  in  the  analysis  of 
expectations  and  applications  is 
consistent  with  the  fact  that  for 
bearings,  like  for  other  producer-goods, 
functional  capability  is  the  basis  for 
selection  by  the  customer. 

Petitioner's  analysis  fails  to  account 
for  the  fact  that  different  rolling  element 
and  sliding  surface  geometries  result  in 
different  functional  capabilities  of  the 
AFBs  and,  thus,  in  different  AFBs 
altogether.  Furthermore,  petitioner's 
definition  of  common  function  (to  reduce 
friction  and  wear  between  moving  and 
fixed  parts,  and  thereby,  permit  easier 
and  faster  motion)  applies  to  oil  and 
other  lubricants,  non-stick  surfaces  such 
as  teflon,  and  many  other  products  as 
well  as  to  the  subject  merchandise.  In 
contrast  respondents'  collective 
analysis  does  account  for  physical  and 
application-specific  differences  of  the 
subject  merchandise,  but  to  a  degree 
that  would  lead  to  absurd  results  in 
determining  the  number  of  classes  or 
kinds.  In  addition,  we  have  viewed 
engineering  design  variations  (such  as 
dimensions  or  precision  levels)  as 
qualitative  variations  which  are  not  so 
fundamental  as  to  provide  a  basis  for 
distinguishing  classes  or  kinds. 

As  for  channels  of  distribution  and 
advertising,  we  acknowledge  that  these 
may  be  generally  the  same  for  many  of 
the  AFBs  under  investigation.  We  do  nol 
believe,  however,  that  similarity  in 
channels  of  distribution  and  advertising, 
alone,  is  sufficient  reason  to  treat  the 
subject  merchandise  as  a  single  class  or 
kind  of  merchandise  when  significantly 
more  important  dissimilarities  exist  with 
respect  to  physical  characteristics, 
ultimate  uses,  and  expectations  of  the 
ultimate  user.  For  further  analysis  of  the 
Diversified  Products  criteria,  as  applied 
to  thesiC  investigations,  see  the 
discussion  below. 

For  all  of  the  above  reasons,  we 
determine  that  the  products  under 
investigation  constitute  five  separate 
classes  or  kinds  of  merchandise. 

Comment  Z  Petitioner  argues  that  the 
Department  lacks  the  authority  to  alter 
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the  class  or  kind  of  merchandise  to  be 
investigated,  as  defined  in  the  petition. 
unlesB  the  petition  contains  inadequate 
allegations  or  is  unsupported  by 
evidence  reasonably  available  to  the 
petitioner  (citing  Mitsubishi  Electric 

Corp  v   ignited  States.  12  CIT 

Slip  Op.  8S-152  at  43  n.3  (October  31. 
I9'i8)  .)".J  R   ■:.'  Business  Machines  \. 
I  ;■".;  >':. '  V  !  CIT  80,  87.  507  F.  Supp. 
1L<0:.  1014  (MttO).  o/jTc/.  69C.C.P.A.  61. 
660  F  2d  b92  11982)).  Petitioner  also 
argues  that  respondents  and  interested 
parties  ha\e  fa. led  to  establish  that 
antifriction  bearings  should  be 
subdivided  in'o  n".ore  than  one  class  or 
kind  of  merchandise, 

!\A  and  NSK  contend  that  the 
Depar'ment  has  the  inherent  power  to 
fs'abi.bh  the  parameters  of  the 
invpsigat'.on  m  order  to  carry  out  its 
intent  (citing  F;na!  Determination  of 
Sales  at  Less  than  Fair  Value:  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan.  (50  FR  45447,  45449.  October 
31.  1985)  SKF  ar^^ues  that  this  authority 
is  analogous  to  the  Department's 
authority  to  reconsider  decisions  to 
initiate  an  antidumping  investigation 
(citing  Kakusai  Electric  Co.  v.  United 
States.  632  F  Supp.  23.  28  (CIT  1986) 
(citing  C.'!more  Steel  Corp.  v.  United 
States.  58.i  F  Supp  670  (CIT  1984)). 
Without  this  inherent  authority.  NSK 
.irgues  that  the  Department  would  be 
tied  to  an  iiiiti.il  scope  definition  that 
vs.is  brised  on  whatever  information  the 
petitioner  may  have  had  available  to  it 
at  the  time  of  filing  the  petition,  and 
which  may  not  make  sense  in  light  of  the 
information  available  to  the  Department 
or  subsequently  obtained  in  the 
investigation  (citing  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  3.5' 
Microdisks  and  Coated  Vfedia  Thereof 
from  lapan  ("Microdisks").  (54  FR  6433. 
rt4}4,  February  10.  1989)  IN.A  further 
aotMthat  the  Department  has  used  its 
dlacretton  to  define  the  classes  or  kinds 
nf  merchandise  under  investigation  and. 
if  necessary,  has  modified  the  scope  of  a 
petition  in  conducting  its  investigations 
(citing  Certain  Iron  Construction 
Castings  from  Canada;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  ("Castings").  (51  FR  2412. 
.2415.  lanuary  16. 1986);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Stainless  Steel  Butt- 
Weld  Pipe  and  Tube  Fittings  from 
Canada.  (53  FR  3227.  3230.  February  4, 
1  '»W1  SKF  notes  that  the  Court  of 
I"!tTr.-it:onal  Trade  recently  upheld  the 
U'-partment's  authority  to  define  and 
clarify  the  scope  of  an  investigation 
(citing  Mitsubishi  Electric  Corp.  v. 

f'nited  States.  12  CIT Slip  Op. 

86-152  (Oct.  31. 1988)). 


The  Bearings  Importers  Group  ("BIG") 
of  the  Aerospace  Industries  Association 
of  America  ("AlA")  argues  that  19 
U.S.C.  1673a(c)  directs  the  Department 
to  investigate  "the"  class  or  kind 
described  in  the  petition,  which 
presupposes  that  the  petition  will  only 
describe  one  class  or  kind  of 
merchandise. 

DOC  Position.  We  disagree  with 
petitioner.  The  Department  has  the 
authority  to  define  and  clarify  the  scope 
of  merchandise  to  be  investigated,  as 
described  in  the  petition,  if  the 
circumstances  require  such  action.  The 
Court  of  International  Trade  has 
recognized  such  authority  in  Royal 
Business  Machines,  507  F.  Supp.  at  1014: 
Diversified  Products  v.  United  States. 
572  F.  Supp.  883  (CIT  1983):  and 
Mitsubishi  Electric.  Slip  Op.  88-152  at 
43  (holding  that  the  Department  has  the 
authority  to  define  and/or  clarify  what 
constitutes  the  subject  merchandise  to 
be  investigated  as  set  forth  in  the 
petition).  Respondents  correctly  point 
out  that  the  Department  has  the  inherent 
power  to  establish  the  parameters  of  an 
investigation  so  as  to  carry  out  its 
mandate  to  administer  the  law 
effectively  and  in  accordance  with 
congressional  intent.  Petitioner  itself 
conceded  at  the  public  hearing  on 
Antifriction  Bearings  from  Sweden  that 
it  "would  not  rule  out  some  situation 
that  would  be  serious  enough  to  suggest 
that  there  is  an  inherent  authority  (for 
the  Department  to  alter  the  scope  of  the 
merchandise  to  be  investigated,  as 
defined  in  the  petition)".  See  Transcript 
of  Proceedings,  Hearing  on  the 
Antidumping  Investigation  of 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Sweden,  February  9,  1989 
at  20-21.  For  these  reasons,  the 
Department  disagrees  with  petitioner's 
contention  that  respondents  and 
interested  parties  have  the  burden  to 
establish  the  existence  of  multiple 
classes  or  kinds  of  merchandise. 

For  the  purpose  of  these 
investigations,  however,  the  Department 
has  not  altered  or  narrowed  the  overall 
scope  of  the  merchandise  under 
investigation,  as  described  in  the 
petition.  Rather,  after  a  thorough 
briefing  by  the  parties  and  extensive 
consultation  with  the  Department  of 
Commerce's  Office  of  Industrial 
Resource  Administration  (OIRA).  the 
U.S.  Customs  Service,  and  the  ITC.  the 
Department  determined  that  petitioner's 
description  of  the  subject  merchandise 
in  the  petition  was  so  broad  that  it 
encompassed  five  classes  or  kinds  of 
merchandise.  See  discussion  above 


regarding  the  Department's  class  or  kind 
decision. 

The  Department  disagrees  with  "BIG" 
that  19  U.S.C.  1673a(c)  presupposes  that 
only  one  class  or  kind  of  merchandise 
will  be  named  in  a  petition.  Merely 
because  a  domestic  party  combines 
cases  together  in  one  document  does  not 
mean  that  they  constitute  one  petition. 
For  example,  petitioners  frequently 
com.binc  cases  on  various  countries 
together  in  one  document.  Nevertheless, 
where  petitioners  do  include  m.ore  than 
one  class  or  kind  within  one  petition,  the 
Department  treats  the  investigation  of 
each  class  or  kind  of  merchandise  as  a 
separate  investigation,  just  as  we  did 
during  the  present  investigations 

Conimpnt  3.  Petitioner  argues  that  the 
Department  should  not  have  applied  the 
Diversified  Products  criteria  during  this 
investigation  in  making  its 
determination  that  five  classes  or  kinds 
of  merchandise  exist.  Petitioner  claims 
that  these  criteria  should  only  be 
applied  to  the  issue  of  whether  a 
Drirticular  product  is  within  the  scope  of 
an  already  existing  antidumping  duty 
order.  Petitioner  notes  that  the 
Department,  itself,  has  taken  this 
position  in  litigation  before  the  Court  of 
International  Trade  (citing  Defendant's 
Memorandum  in  Opposition  to 
Plaintiffs  Motion  for  Judgment  on  the 
Agency  Record  as  to  Counts  II  through 
Vi  of  Their  Complaint  as  Supplemented, 
dated  November  10. 1988  in  f^T.N 
Bearing  Corporation  v.  United  States. 
Court  No.  87-11-01060). 

DOC  Position.  We  disagree  with 
petitioner.  Although  the  Depart.ment 
traditionally  applied  the  Diversified 
Products  criteria  to  determine  whethtr  a 
product  was  covered  by  an  outstandirg 
antidumping  or  countervailing  duty 
order,  in  recent  years,  the  Departmeni 
has  relied  on  such  criteria  m  defining 
and  clarifying  the  scope  of  several  of  its 
investigations.  See  Cellular  Mobile 
Telephones.  (50  FR  at  45449);  Castings. 
(51  FR  at  2415);  Erasable  Programmable 
Read  Only  Memories  from  Japan.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  ("EPROMS").  (51  FR  39680. 
39685.  October  30,  1986):  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  Certain  Forged  Steel 
Crankshafts  from  the  Federal  Republic 
of  Germany  (52  FR  28170,  28T74,  July  28. 
1987):  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Granular 
Polvtetrafluorocthylcne  Resin  from  Italy 
{ "PTFE")!  (53  FR  26096.  28097.  July  11. 
19081;  and  Microdisks.  (54  FR  at  6434). 

In  fact,  the  Court  of  International 
Trade  recently  endorsed  the 
Department's  use  of  such  criteria  in 
defining  and  clarifying  the  class  or  kind 


of  m.crchandise  during  the  invt-stigatidn 
on  cellular  mobile  telephones  and 
subassemblies,  cited  above.  Mitsubishi 
Electric  Corp.  v.  United  States.  Slip  Op, 
88-152  at  46  (October  31. 1988).  In  the 
present  investigations,  the  Departmeni 
relied  on  these  criteria  in  determining 
that  the  single  class  or  kind  of 
merchandise,  as  defined  by  petitioner, 
should  be  subdivided  into  five  classes  or 
kinds  of  merchandise.  See  discussion 
above  regarding  the  Departmient's  class 
or  kind  decision.  Petitioner  correctly 
notes  that,  in  litigation  currently  pending 
before  the  Court  of  International  Trade, 
the  Department  inadvertently 
overlooked  the  fact  that  the  Office  of 
Investigations  has  applied  the 
Diversified  Products  criteria  to  define 
and  clarify  the  scope  of  the  various 
investigations  cited  above. 

Comment  4.  Petitioner  argues  that  a 
review  of  several  of  the  Department's 
past  administrative  determinations 
reveals  that  a  single  class  or  kind  of 
merchandise  often  consisted  of  a  variety 
of  products,  different  in  physical 
characteristics  and  end  use  (citing  FZ/io/ 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  \  'alves.  Couplings. 
Nozzles,  and  Connections  of  Brass. 
Suitable  for  Use  in  Fire  Protection 
Systems  from  Italy  ("Fire  Protection 
Products"),  (49  FR  47066.  47067, 
November  30. 1984);  Portable  Electric 
Typeivriters  from  Japan:  Final  Results  of 
Administrative  Review  c^ Antidumping 
Duty  Order  ("PETS").  (48  FR  7768.  7769, 
February  24, 1983):  Castings.  (51  FR  at 
2415:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Fresh  Cut 
Firivers  from  Me\ico  ("Flowers"),  (52 
FR  6361,  6362,  March  3. 1987);  Television 
Receivers.  Monochrome  and  Color  from 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  (52  FR 
8940.  8946.  March  20.  198-^);  and  Certain 
Steel  Wire  .\'ails  f-om  the  Republic  of 
Korea:  Antidumping:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Exclusions  from  Final 
Determination  ("Nails").  (47  FR  27392. 
27393.  June  24.  1982). 

Petitioner  argues  that,  since  the 
Department  apparently  used  (1) 
similarity  of  production  facilitie.^  and 
processes;  (2)  common  marketing  and 
distribution;  and  (3)  general  use  of  the 
merchandise  as  the  relevant  criteria  in 
determining  the  presence  of  one  class  or 
kind  in  an  earlier  investigation  (citing 
Castings),  it  should  do  so  here.  If  the 
above  three  criteria  are  used,  petitioner 
argues  that,  since  all  types  of 
antifriction  bearings  are  produced  in 
common  facilities,  are  marketed  and 
distributed  through  common  channels. 
and  are  generally  used  for  the  same 


purposes,  the  Depariment  should  find 
that  there  is  only  one  single  class  or 
kind  of  merchandise  under  investigation 
for  purposes  of  these  final 
determinations.  Finally,  petitioner 
argues  that  the  Department  should 
follow  Citrosuco  at  26-27  and  H.R.  Rep. 
No.  40. 100th  Cong..  1st  Sess.  143  (1987) 
in  making  its  final  deferminaUon  by 
either  conforming  to  or  explaining  the 
reasons  for  its  departure  from  its  prior 
determinations. 

SKF  contends  that  it  is  clear  from  the 
responses  to  the  cost  of  production 
questionnaire  [See  Section  D 
Questionnaire  Responses]  that  all 
antifriction  bearings  are  not 
manufactured  on  the  same  equipment, 
by  the  same  workers,  and  in  the  same 
facility  and  according  to  the  same 
manufacturing  process.  While  SKF 
concedes  that  early  in  the  bearing 
manufacturing  process,  some  common 
machinery  may  be  used,  SKF  argues  that 
this  is  not  true  with  regard  to  the  later 
processes,  where  most  of  the  value  is 
added,  as  demonstrated  during 
verification.  SKF  notes  that  petitioner, 
itself,  rationalizes  its  production  based 
on  size,  type  of  rolling  element,  and 
level  of  precision,  citing  USITC 
Preliminary  Conference  Transcript, 
April  21. 1988  at  88. 

DOC  Position.  A  review  of  the  cited 
Department  determinations  shows  that 
it  is  extremely  difficult  to  use  the  class 
or  kind  analysis  from  one  investigation 
as  precedent  for  another  investigation, 
unless  the  products  are  quite  similar 
and,  therefore,  closely  analogous. 

Also,  the  kind  of  analysis  proposed  by 
petitioner  would  require  the  review  of 
all  of  the  technical  data  and  industry 
analyses  that  the  Department  had  on 
record  at  the  time  of  each  of  its  class  or 
kind  decisions:  the  narrowness  of  the 
scope  and  class  or  kind,  as  proposed  by 
petitioner  during  each  of  the 
investigations:  the  arguments  and 
submissions  filed  by  any  opposition  to 
the  breadth  of  the  scope  or  class  or  kind: 
as  well  as  any  internal  research  and 
memoranda  with  respect  to  these  issues. 

We  disagree  with  petitioner  that  the 
Department  must  accept  a  broadly- 
defined  class  or  kind  of  merchandise 
simply  because  orders  we  have  issued 
in  the  past  allegedly  include  a  wide 
range  of  products  within  a  single  class 
or  kind  of  merchandise.  Normally,  the 
Department  will  accept  the  class  or  kind 
of  merchandise  as  defined  by  the 
petitioner.  However,  where  respondents 
argue  that  the  class  or  kind  is  overly 
broad,  or  where  the  Department 
develops  information  in  the  course  of  its 
investigation  to  this  effect,  it  is 
appropriate  for  the  Department  to  apply 


the  Diversified  Products  analysis,  as  we 
have  done  in  these  investigations. 

It  also  should  be  noted  that  the 
criteria  petitioner  claims  the  Department 
should  use  and  has  used  (citing 
Castings]  are  really  the  Diversified 
Products  criteria,  discussed  in  the  above 
comments.  In  analyzing  physical 
characteristics,  the  Department  has 
sometimes  looked  at  the  similarity  of 
production  facilities  and  processing  of 
the  products  in  question  to  see  whether 
two  products  were  significantly  similar 
to  warrant  finding  a  single  class  or  kind 
of  merchandise.  See  PTFEfrom  Italy. 
(53  FR  at  26097).  The  evidence  presented 
during  these  investigations,  however, 
was  inconclusive  with  respect  to  the 
common  manufacturing  facilities, 
workers,  and  machinery  allegedly  used 
in  the  production  of  all  antifriction 
bearings.  While  a  number  of  companies 
have  rationalized  various  segments  of 
their  bearing  production,  some  of  this 
rationalization  is  based  on  rolling 
element  shape,  while  some  is  based  on 
dimensional  ranges  of  the  bearings  with 
little  regard  to  type.  There  may  also  be 
certain  flexibility  in  the  types  of  AFTJs 
which  can  be  produced  on  a  particular 
machine.  Since  this  evidence  is 
inconclusive,  we  did  not  focus  on  the 
similarity  between  production  facilities 
and  processing  in  our  analysis  of 
general  physical  characteristics.  Instead, 
as  discussed  below,  we  focused  on  the 
type  of  rolling  element  and  sliding 
surfaces  (for  spherical  plain  bearings) 
characteristic  to  the  subject 
merchandise. 

Comment  5.  Petitioner  argues  that  the 
Department  erred  in  determining  that 
the  general  physical  characteristics 
among  AFBs  warranted  a  finding  of  five 
classes  or  kinds  of  merchandise  under 
investigation.  First,  petitioner  contends 
that  the  relevant  physical  characteristics 
are  not  the  specific,  internal  components 
of  a  given  article,  so  much  as  the  general 
attributes  that  define  its  essential 
character.  Petitioner  argues  that  it  is  the 
irmer  and  outer  races,  rolling  elements, 
and  cage  that  define  an  AFB.  Second, 
there  is  no  evidence  in  the  record  to 
support  the  Department's  determination 
that  the  physical  differences  between 
each  of  the  proposed  categories  are 
substantially  more  significant  than  any 
differences  among  products  within  the 
proposed  categories.  Petitioner  argues 
that,  on  the  contrary,  there  is  ample 
support  on  the  record  establishing  that 
the  general  physical  characteristics  of 
all  AFBs  are  the  same.  Third,  the 
Department's  focus  on  the  internal 
rolhng  element  as  a  physical 
characteristic  worthy  of  note  cannot  be 
reconciled  with  previous  administrative 
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determinations,  given  the  virtually 

identical  function  shared  by  the  .^FBs 
under  investiaation  Icitma  EPROMS 


believe  that  the  physical  differences 
between  the  five  classes  or  kinds  of  the 
subject  merchandise  are  fundamental 


because  the  technical  data  and  industry 
analysis  on  record,  the  breadth  of  the 
scope,  as  described  in  the  petition,  as 


pieces  of  evidence  that  all  of  the  AFBs 
under  investigation  are  not  equally 
similar  in  their  ultimate  use  is  the 
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the  engineering  criteria  for  bearing  type 
selection  has  been  established. 
switching  to  another  type  is  restricted 


Comment  8.  Petitioner  contends  that 
the  channels  of  trade  and  advertising 
utilized  by  AFB  manufacturers  do  not 
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clcterminHtions  g)vpn  the  virtLidl'iy 
identical  function  shared  by  the  AFBs 
under  investigation  (citing  EPROMS 
from  Japan  Ccstirgs  from  Canada: 
BscvcIp  Spe''dorrptprs  *'mrr  Japan.  (47 
PR  28978.  July  2,  1982):  PETS  from  Japan; 
Television  Receivers  from  Japan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  High  Capacity  Pagers  from 
Japan.  (48  FK  23682.  lune  23, 1983):  and 
Certain  Eiect.rc  Motors  from  Japan; 
Antidumping:  Final  Determination  of 
Sales  of  Large  Motors  at  Less  Than  Fair 
Value  and  Suspension  of  Investigation 
fi>r  Small  Motors.  (45  FR  73723. 
November  6. 1980)).  Finally,  the 
D^-partment's  subdivision  of  the  subject 
T'jrchandise  into  five  classes  or  kinds 
produces  absurd  results  when 
confronte<i  with  mul'ip!e-row  bearings 
incorporating  different  roller  types. 

SKF  argues  that  petitioner's  request 
fiir  one  class  or  kind  is  illogical  because 
the  sole  cIjss  or  kind  would  include 
[Toducts  which  da  not  share  the 
essent.dl  char^cferis'ics,  as  outlined  by 
petitioner  [p  i  .  sphencal  plain  bearings 
do  not  contain  a  rulJmg  element),  and 
use  (reduction  of  friction),  while 
products  which  clearly  share  these 
overiy  bread  elements  are  excluded 
(eii .  tapered  roller  bearings). 

SKF  also  contends  that  the  internal 
geometry  of  the  five  classes  or  kinds  of 
hearings  varies  to  such  a  degree  that  it 
results  in  widely  divergent  general 
phvsical  characteristics,  different  uses 
and  different  performance  expectations 
by  customers.  For  example,  since 
contact  is  concentrated  at  a  single  point 
in  ball  bearings  (in  contrast  with  the  line 
contact  of  a  cylindrical  or  needle  roller 
beanng),  ball  bearings  have  a  lower 
load-carrying  capacity  than  cylindrical 
and  needle  roller  bearings.  Given  the 
geometry  of  cylindrical  and  needle  roller 
bearings,  these  bearings  can 
accommodate  heavy  loads  but  only  in  a 
single  direction  and  at  varying  speeds 
(cylindrical-high  speed  and  needle- 
moderate  speed). 

DOC  Position.  We  disagree  with 
petitioner.  There  can  be  no  doubt  that 
the  subject  merchandise  differs  with 
respect  to  the  shape  of  the  rolling 
element  (or  the  lack  of  rolling  elements 
in  the  case  of  spherical  plain  bearings). 
Simple  visual  inspection  reveals 
noticeable  and  significant  physical 
differences.  However,  the  question  to  be 
addressed  is  not  whether  there  Eire 
physical  differences  between  the 
\  arious  bearings,  since  the  answer  is 
obviously  yes.  The  real  question  is 
whether  the  physical  differences  are  so 
material  as  to  alter  the  essential  nature 
of  the  product  and,  therefore,  rise  to  the 
level  of  class  or  kind  distinctions.  We 


believe  Ihat  the  physical  differences 
between  the  five  classes  or  kinds  of  the 
subject  merchandise  are  fundamental 
and  are  more  than  simply  minor 
variations  on  a  theme. 

As  discussed  in  our  July  13, 1988 
memorandum  on  class  or  kind,  the 
shape  of  the  rolling  element  establishes 
the  functional  limitations  of  ball  and 
roller  bearings  as  to  load  and  speed, 
and.  by  extension,  ultimate  use  and 
expectations.  Therefore,  there  is  no 
other  physical  characteristic  among 
these  bearings  more  fundamental  than 
the  shape  of  the  most  essential 
component,  the  rolling  element. 

Spherical  plain  bearings,  on  the  other 
hand,  do  not  contain  rolling  elements. 
Instead,  they  are  composed  of  inner  and 
outer  rings  which  form  a  spherically 
shaped  bearing  surface  and  which  slide 
in  relation  to  one  another.  This 
configuration  establishes  different 
functional  limitations,  ultimate  uses  and 
expectations  than  those  that  are 
characteristic  to  the  ball  and  roller 
bearings  discussed  above.  This 
configuration  is  fundamental  to  the 
nature  of  the  spherical  plain  bearing 
and,  therefore,  is  a  basis  for  our 
distinction  of  this  class  or  kind  of 
merchandise. 

For  the  purposes  of  clarifying  scope 
and  making  its  class  or  kind 
determination,  the  Department  found 
that  the  difference  in  roller  elements  and 
in  the  case  of  spherical  plain  bearings. 
the  sliding  surface  configuration,  was 
much  more  significant  than  numerous 
differences  in  size,  precision  level,  and 
applications  within  each  respective 
category  of  AFB.  As  discussed  in  the 
above  comments,  the  Department's 
decision  to  define  class  or  kind 
according  to  these  essential  elements  is 
well  supported  by  the  record  due  to  the 
fact  that  the  rolling  element  and  sliding 
surface  geometry,  in  turn,  determines 
the  functional  capability,  ultimate  use, 
and  customer  expectations  of  the 
subject  merchandise.  Conversely,  given 
the  tremendous  variations  among  sizes, 
precision  levels  and  applications 
applicable  to  AFBs,  the  Department's 
subdivision  of  scope  based  on  these 
characteristics  would  have  led  to 
numerous  classes  or  kinds  and  absurd 
results. 

Petitioner's  reliance  on  the 
administrative  cases  cited  in  this 
comment  is  misplaced  as  well,  for  the 
same  reasons  discussed  in  the  above 
comment  Further,  the  Department  is 
focusing  on  the  rolling  elements  and 
sliding  surfaces  (spherical  plain)  and 
their  corresponding  functional 
capabilities  in  determining  class  or  kind 
for  the  purposes  of  these  investigations 


because  the  technical  data  and  industry 
analysis  on  record,  the  breadth  of  the 
scope,  as  described  in  the  petition,  as 
well  as  the  arguments  raised  by 
respondents  in  opposition  to  a  single 
class  or  kind  indicate  that  such  a  focus 
is  warranted. 

Finally,  the  fact  that  there  are  certain 
Aras  which  incorporate  multiple  rows 
of  different  types  of  rolling  elemen's 
[combination  bearings)  for  use  in 
limited,  unusual  applications  does  not 
altrr  the  Department's  finding  that  the 
subject  merchandise  comprised  five 
classes  or  kinds  of  merchandise.  Fur 
instance,  in  the  case  of  a  combinaiicn 
needle  roller/ angular  contact  ball 
bearing,  the  relative  position  of  the  balls 
in  an  angular  contact  arrangement 
allows  the  bearing  unit  to  withstand 
thrust  loads  which  a  radial  needle  roller 
bearing  alone  could  not  accept. 
However,  the  needle  and  ball  bearings 
contained  in  the  combination  unit  still 
retain  their  functional  capabilities  and 
separate  identities.  Therefore,  in 
combination  units,  a  different  "bearing" 
is  not  created  as  much  as  an  enhanced 
one.  The  combination  unit  is  still 
designed  for  use  where  high  radial  loads 
are  encountered  but  now  accepts  some 
thrust  (or  axial)  forces  as  well. 

Coni.'r.ent  6.  Petitioner  contends  ihat. 
contrary  to  the  Department's  findings  in 
the  July  13. 1908  Memorandum  on  Class 
or  Kind,  the  record  evidence  establishes 
that  the  vario'os  bearing  typxjs 
distinguished  by  the  Department  are,  in 
fact,  suitable  for  many  of  the  same  uses 
and  that  there  is  a  great  degree  of 
interchangcability  between  different 
bearing  types,  and  thus,  should 
constitute  one  class  or  kind  of 
merch,3ndise  under  investigation. 
Further,  the  Department  has  concluded 
in  other  investigations  that  the  lack  of 
perfect  substitutability  does  not  splinter 
the  class  or  kind  (citing  Taperrd  Roller 
Bvarmi^s  from  Japan.  EPROMS  from 
Japan.  Castings  from  Canada.  Certain 
Forged  Steel  CrankshaHs  from  the 
United  Kingdom  and  Color  Television 
Receivers  from  Korea].  Petitioner  has 
argued  throughout  these  proceedings 
that  the  general  function  of  all  of  the 
AFB  s  under  investigation  is  to  reduce 
friction  and  wear  between  moving  and 
fix^d  parts,  and  thereby,  permit  easier 
and  faster  motion. 

SKF  argues  that  petitioner's  definition 
of  ultimate  use  as  the  reduction  of 
friction  was  so  patently  broad  that  a 
single  class  or  kind  would  include 
automobile  t^res,  lubricants,  and  non- 
stick surfaces,  as  well  as  all  of  the  AFBs 
under  investigation. 

DOC  Position.  We  disagree  with 
petitioner.  One  of  the  most  persuasive 


pieces  of  evidence  that  all  of  the  AFBs 
under  investigation  are  not  equally 
similar  in  their  ultimate  use  is  the 
obvious  fact  that  there  are  numerous 
types  of  AFBs  currently  in  production 
(ball  bearings  (including  deep  groove 
ball,  self-aligning  ball,  angular  contact 
ball,  thrust  ball  bearings);  cylindrical 
roller  bearings  (including  cylindrical 
roller  thrust  bearings);  spherical  roller 
bearings  (including  spherical  roller 
thrust);  needle  roller  bearings;  spherical 
plain  bearings;  tapered  roller  bearings 
as  well  as  many  others).  The  apparent 
reason  is  that  different  types  of  AFBs 
are  suited  to  different  applications  and 
uses.  If.  as  petitioner  contends,  all  AFBs 
were  equally  suitable  in  all  appliCHtions, 
bearing  manufacturers  would  not 
manufacture  the  diverse  types  of  AFBs 
that  they  in  fact  produce. 

As  discussed  above  in  the  general 
discussion  regarding  the  Department's 
class  or  kind  decision,  the  rolling 
elements  and  sliding  surfaces  establish 
the  limitations  of  the  AFB's  load  and 
speed  capabilities,  the  critical  functional 
capabilities  in  the  achievement  of 
friction  reduction.  For  example,  the 
point  contact  between  the  ball  and  the 
races  in  a  ball  bearing  enables  the 
bearing  to  operate  at  relatively  high 
speed  applications  but  reduces  its  load 
carrying  capability.  By  contrast,  the  line 
contact  between  the  rylindriral  roller 
and  the  races  in  a  cylindrical  roller 
bearing  increases  its  load  capabilities 
but  with  some  sacrifice  in  speed.  Such 
load/speed  capabilities  directly 
determine  the  uses  and  applications  in 
which  the  bearing  may  be  employed. 

Petitioner  argues  that  there  is  a  great 
degree  of  interchangeability  between 
the  bearings  under  investigation, 
especially  at  the  design  stage  of 
manufactured  products  which 
incorporate  these  bearings.  While  this 
may  have  limited  validity  in  a 
theoretical  sense,  it  has  little  practical 
application  because  AFBs  are  almost 
always  "design  followers,"  In  almost 
any  AFB  application,  a  "best 
engineering"  solution  is  normally 
indicated  by  weighing  various  operating 
factors  in  the  application  environment 
as  to  which  type  bearing,  or 
combination  of  types  to  use.  These 
factors  include,  but  are  not  limited  to. 
available  space,  load,  speed,  noise,  axial 
displacement,  mounti.ng  technique, 
misalignment,  precision  and  stiffness, 
.'\gain.  load  and  speed  are  the  critical 
criteria  with  respect  to  friction 
reduction.  Only  within  certain  narrow 
limits  may  other  AFB  types  be  fashioned 
to  satisfy  the  application  without 
significantly  compromising  the 
machine's  performance.  However,  once 


the  engineering  criteria  for  bearing  type 
selection  has  been  established, 
switching  to  another  type  is  restricted 
technically  and/or  economically,  and 
will  frequently  result  in  a  significant 
reduction  in  performance.  Accordingly, 
while  examples  of  interchangeability  at 
the  design  stage  may  be  found,  they  are 
comparatively  rare.  Interchangeability 
at  the  replacement  stage  is  almost  nil. 

For  the  above  reasons,  the 
Department  does  not  find  that  its 
determination  with  respect  to  ultimate 
use  in  these  investigations  conflicts  with 
the  earlier  cases  cited  by  petitioner 
since  the  lack  of  a  substantial  degree  of 
substitutability  and  interchangeability 
was  not  our  sole  basis  for  finding  that 
the  AFBs  under  investigation  involved 
distinctly  different  functional 
capabilities  and  ultimate  uses.  Rather, 
the  Department  has  found  that  the  lack 
of  a  substantial  degree  of 
substitutability  and  interchangeability 
between  the  bearings  under 
investigation  supports  the  Department's 
finding  that  five  classes  or  kinds  of 
merchandise  exist. 

Comment  7.  Petitioner  argues  that, 
contrary  to  the  Department's 
preliminary  determinations,  customer 
expectations  do  not  vary  among  bearing 
types.  In  general,  customers  have  a  need 
for  an  antifriction  device  and  an 
engineering  design  that  must 
accommodate  a  bearing  for  that 
application.  Thus,  customers  expect  to 
be  sold  an  AFB  to  meet  specific 
requirements,  rather  than  a  particular 
type  of  AFB.  Given  the  use  of  a  single 
sales  force,  the  actual  purchasing 
patterns  of  customers,  and  the  fact  that 
AFBs  are  sold  according  to 
specification,  the  Department  should 
find  that  there  is  only  one  class  or  kind 
of  merchandise  under  investigation. 
DOC  Position.  We  believe  that  the 
five  classes  or  kinds  of  merchandise 
have  distinct  customer  expectations, 
given  their  distinctly  different  general 
physical  characteristics  and  ultimate 
uses.  The  five  classes  or  kinds  of 
merchandise  that  we  have  established 
reflect  the  different  functional 
capabilities  and  limitations  (load/speed 
in  particular)  of  each  class  or  kind  of 
merchandise.  Customer  expectations 
will  differ  accordingly,  as  discussed  in 
the  above  general  discussion  regarding 
the  Department's  class  or  kind  decision. 
For  these  reasons,  the  Department 
disagrees  uith  petitioner  that  customers 
have  the  same  expectations  for  ball 
bearings,  spherical  roller  bearings, 
needle  roller  bearings,  cylindrical  roller 
bearings,  and  spherical  plain  bearings. 
See  our  July  13. 1988  memorandum  for 
further  discussion. 


Comments.  Petitioner  contends  that 
the  channels  of  trade  and  advertising 
utilized  by  AFB  manufacturers  do  not 
vary  among  bearing  types.  In  fact.  AFB 
manufacturers  generally  promote  the  full 
range  of  AFBs,  not  individual  AFB  tj-pes. 
Further,  given  AFB  interchangeability. 
the  marketing  of  a  single  product 
category,  the  use  of  one  catalog  for  all 
AFB  types,  and  advertisements 
promoting  the  substitutability  of  bearing 
types,  the  Department  should  find  that 
there  is  only  one  class  or  kind  of 
merchandise  under  investigation. 
Finally,  petitioner  argues  that  the 
Department's  determination  is 
inconsistent  with  its  class  or  kind 
determinations  in  Fire  Protection 
Products.  Nails  from  the  Republic  of 
Korea,  and  Certain  Carbon  Steel 
Products  from  Belgium  (finding  one 
class  or  kind  of  merchandise  under 
investigation  while  disregarding  the  fact 
that  the  catalogs  on  record 
demonstrated  separate  categories  of 
merchandise,  physical  differences,  and 
differences  in  application). 

SKF  argues  that  the  channels  of  trade 
and  means  of  promotion  further  support 
the  existence  of  multiple  classes  or 
kinds  of  bearings.  SKF  notes  that 
spherical  plain  bearings  and  needle 
roller  bearings  are  excluded  from  the 
SKF  General  Catalogue.  In  addition, 
spherical  plain  bearings  are  sold  through 
the  SKF  Specialty  Bearings  Division,  as 
opposed  to  the  Industries  or  Ser\  ices 
Division  which  markets  the  remaining 
classes  or  kinds  of  bearings.  Finally. 
SKF  has  a  separate  product  manager 
assigned  to  each  class  or  kind  categorj 
of  AFBs  under  investigation. 

DOC  Position.  The  evidence  with 
respect  to  these  criteria  is  inconclusive 

With  respect  to  advertising  and 
display,  many  types  of  AFBs  are 
included  in  a  single  catalog,  although 
this  may  differ  with  the  particular 
manufacturer.  Spherical  plain  bearings 
are  often  not  included  in  the  same 
catalog  as  ball  and  roller  bearings. 
Many  other  catalogs  group  products  by 
specific  applications  [eg.,  automotive 
bearings),  by  size  (e.g..  miniature),  by 
precision,  by  rolling  element  type,  or  by 
special  application  or  design  [e.g., 
housed  bearing  units,  angular  contact 
bearings,  or  thrust  bearings). 

With  respect  to  channels  of  trade, 
most  manufacturers  sell  all  or  most  ot 
their  AFBs  through  distributors,  while 
selling  only  certain  AFBs  to  OEMs.  The 
sales  divisions  within  the  AFB 
manufacturing  organizations  often 
distinguish  their  sales  and  marketing 
according  to  the  type  of  customer  (e^.. 
distributor  versus  OEM),  industry 
segment  [e.g..  automotive  or  aerospace). 
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or  specialty  products  [e.g.,  high  precision 
or  thin  race  ball  beannjfsl.  rather  than 
I  y  the  type  of  rolling  element. 

As  noted  in  the  general  discussion 
above  with  respect  to  the  Department  s 
class  or  kmd  decision,  we  acknowledge 
that  these  criteria  may  be  generally  the 
same  for  many  of  the  .\FB8  under 
investigation.  Nevertheless,  we  do  nut 
believe  that  simUar.ty  in  these  two 
criteria  alone  is  sufficient  reason  to  treat 
the  subject  merchandise  as  a  single 
rlrtss  or  kind  of  merchandise  when 
extremely  significant  diiferences  exist 
with  respect  to  general  physical 
t  hancleristics,  ultimate  uses  and 
rustorr.er  expectatioos. 

Cn!;:n:c:n  *  Petitioner  contends  that 
the  Department  s  ndrrowmg  of  class  or 
kind  !n  this  investigation  will  fost.T 
circu.mventicn  by  creating  a  tremendous 
incentive  for  multinaaonai  companies  to 
shift  their  production  to  those  products 
Hnd  plants  where  the  duties  are  lowest. 
Petitioner  notes  Lhat  Congress'  efforts  to 
amend  the  a.-itidumpmg  law  o'.er  the 
p,isi  several  years  with  respect  to 
multinationcil  organizations.  pers;stent 
dumping  and  circumvention  due  to  the 
assembly  of  parts  offshore  and  in  the 
United  States  have  been  directed,  in 
part,  at  eliminating  such  uncentive. 
.Moreovpr.  since  the  Department  has  the 
authority  to  self-initiate  investig;*ticns 
and  to  expand  the  acope  of  the 
merchandise  under  investigation  (citing 
CUrosuco  Paui'.sta  S  A  v.  Ur.i ted  States, 
Slip  Op.  88-176  at  14-15  (December  30. 
198«ll  and  has  m  the  past  expanded  the 
class  or  kind  of  merchandise  under 
investigation  to  include  parts  or 
subassemblies  (citing  Gold  Star  Co.  v. 

L'nae'i Sfa.'fs  12  CIT 692  F. 

Supp,  1382  (196811  petmoner  argues  that 
the  Department  should  m.aintain 
petitioner's  definition  of  scope  as  one 
class  or  kind  in  order  to  prevent 
circumvention. 

SKF  argues  that  petitione'-'s 
contention  with  respect  to 
circumvention  defies  credibility  s'nre 
SKF  produces  the  various  classes  or 
kinds  of  merchandise  using  different 
machinery  and  equipment,  in  different 
facilities.  ;n  different  cities,  and  in 
different  countries:  and  circumvention 
w'luld  require  the  wholesale 
reorganization  of  its  international 
operations,  with  a  transfer  of  major 
production  lines  between  countries. 

FAG  FRC  contends  that  petitioner's 
assertion  that  the  purpose  of  a  broad 
definition  of  class  or  kind  is  to  prevent 
circum\ention  is  novel  and  not 
supported  bv  the  an'i-circumvention 
provisions  of  Section  1321  of  the 
Om.n.bus  Trade  and  Competitiveness 
.•\rt  of  19tta,  F.-\G  FRO  also  argues  that 
peiiiioner's  contention  that  multiple 


classes  or  kinds  would  encourage 
circumvention  is  without  foundation. 
DOC  PosJion.  As  discussed  above, 
we  have  determined  that  the  subject 
merchandise  properly  constitutes  five 
t  ld,sses  or  kinds  of  merchandise  Given 
t.i.s  determination,  the  Department  finds 
it  inappropriate  'o  adopt  petitioner's 
overly-broad  definition  of  class  or  kind 
in  order  to  address  petitioner's 
speculation  tha*  the  multinational 
companies  under  investigation  may  shift 
their  producti(5n  to  those  produ.:ts  and 
plants  where  the  duties  ar*'  lowest,  if 
respondents  do  shift  their  production  to 
a  different  class  or  kind  of  bearing  or  to 
a  plant  in  a  country  where  there  is  a 
particularly  low  cash  deposit  ru'e.  any 
dumping  of  the  covered  products  from 
countries  covered  under  the  orde.'s 
would  result  in  the  Department's 
assessment  of  the  appropriate  duties 
during  any  administrative  review  of 
those  particular  orders,  since 
antidumping  duties  ar^  assessed  on  a 
sale-by-sale  basts.  If  respondents  do 
shift  their  production  to  facilities  in 
countries  not  covered  under  the  orders, 
then  petitioner  conld  seek  monitoring 
relief  under  19  U. B.C.  1673a(al(2|,  the 
provision  which  addresses  persistent 
dumping  of  covered  merchandise  from 
non-covered  countries.  Therefore,  it 
appears  that  petitioner  has  other 
administrative  remedies  at  its  disposal 
should  its  fears  materialize. 

Petitioner  cites  the  recent  legislation 
concerning  circumvention.  Sec.  1321  of 
the  Omnibus  Trade  and 
Competitiveness  .^ct  of  198<).  as 
evidence  of  the  legislative  intent  to 
eliminate  the  incentive  for  multinational 
companies  to  shift  production  to  avoid 
paying  duties.  Through  the  1988  Act. 
however.  Congress  sought  to  prevent 
circumvention  where  merchandise  is 
completed  or  assembled  either  in  the 
United  States  or  in  a  country  not 
covered  by  an  existing  antidumping  duty 
order.  See  19  U.S.C.  1677i(a),  (b)  (19881: 
see  also  Mitsubishi  Electric  Corp.  v. 
United  States.  Slip  Op,  88-152  at  34-56 
(October  31.  1988).  In  addition.  Congress 
sought  to  reach  any  merchandise  altered 
in  minor  respects  from  the  same 
class(es)  or  kinds  of  merchandise 
already  subject  to  an  investigation  or 
order  (19  U.S.C.  1677i(c)(1988).  and  later- 
developed  merchandise  which  would 
fall  within  the  same  class(es)  or  kindjs) 
of  merchandise  already  covered  under 
an  existmg  order  See  19  U  S.C  1677j(d) 
(1988).  None  of  these  provisions. 
however,  are  applicable  to  this  situation. 
For  the  reasons  listed  above,  the 
Department  fmds  no  reason  to  alter  its 
class  or  kind  decision  based  on 
petitioner's  circumvention  concerns. 


Section  2:  Standing 

During  the  period  April  27  through 
September  2a  1988.  we  received 
numerous  submissions  from  parties 
challenging  The  Torrington  Company's, 
( "Torrington"),  standing  to  file  the 
petition  and  requesting  dismissal  of  the 
petition  on  the  grounds  that  it  was  not 
filed  (1)  by  "an  interested  party,"  or  (2) 
"on  behalf  of  the  United  States 
industry  as  required  by  section  732(b)(1) 
of  the  Act.  Conversely,  between  May  9. 
1988  and  February  27. 1989,  we  received 
numerous  letters  from  parties  in  support 
of  the  petition  brought  by  Torrington. 
In  order  to  be  considered  an 
interested  party,"  Torrington  must  meet 
the  standards  of  section  771(9)  of  the 
Act,  Section  771(9)(C)  of  the  Act 
provides,  in  relevant  part,  that  an 
"interested  party"  ts  "a  manufacturer 
producer,  or  wholesaler  in  the  United 
States  of  a  like  product,"  'With  the 
exception  of  an  additional  category  for 
"other  antifriction  devices,"  the  ITC's 
categorization  of  the  subject 
merchandise  into  six  hke  products  is 
identical  to  the  five  classes  or  kinds  of 
m.crchandise  subject  to  these 
investigations,  Torrington  has 
demonstrated  that  it  produces  all  five 
classes  or  kinds  of  the  subject 
merchandise.  Therefore,  Torrington  is  a 
manufacturer,  producer  or  wholesaler  in 
the  United  States  of  the  like  products 
under  investigation,  and  is  an 
"interested  party"  with  standing  to  file 
this  petition. 

The  statutory  provision  that  governs 
the  standing  of  parties  to  bring  petitions 
requires  the  commencement  of  an 
investigation  "whenever  an  intereh'*;(I 
party  *  *  *  files  a  petition  "'on  ber-alf 
of  an  industry."  Section  732(b)(1)  of  the 
Act.  As  we  have  stated  in  prior  cases 
[see.  e.g..  Final  Affirmative 
Counter\-ailing  Duty  Determination; 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794.  February  26. 
1987)  and  Final  Negative  Counten'ailing 
Duty  Determinations:  Certain  Textile 
Mil)  Products  and  Apparel  from 
Malaysia  (50  FR  9852.  March  12, 1985)]. 
the  Department  relies  upon  the 
petitioner's  representations  that  it  has 
filed  "on  behalf  of  the  domestic 
industry  untd  it  is  shown  that  a  majority 
of  the  domestic  industry  affirmatively 
opposes  the  petition.  As  the  Court  of 
International  Trade  recognized  in 
Citrosuco  Paulista  v.  United  States.  12 

err Slip.  Op.  at  19,  "[njeither  the 

statute  nor  Commerce's  regulations 
require  a  petitioner  to  establish 
affirmatively  that  it  has  the  support  of  i 
majority  of  a  particular  industry." 


As  we  have  noted  in  other  cases,  to 
require  a  petitioner  to  establish 
affirmatively  that  it  has  the  support  of  a 
majority  of  the  industry  on  whose  behalf 
it  has  filed  the  petition  would,  m  many 
cases,  "be  so  onerous  as  to  preclude 
access  to  import  relief  under  the 
antidumping  and  countervailing  duty 
law."  Final  Affirmative  Antidumping 
Duty  Determination:  Frozen 
Concentrated  Orange  juice  from  Brazil: 
Final  Determination  of  Seles  at  Less 
than  Fair  Value.  ("Orange  )uice"),  (52 
FR  8324,  8325,  March  17, 1987).  aff'd  in 
Citrosuco  Paulista  v.  United  States, 
supra  at  18, 

When  a  member  of  the  domestic 
industry  challenges  the  assertion  of  the 
petitioner  that  it  has  filed  "on  behalf  of 
the  domestic  industry,  the  burden  is  on 
the  opponent  to  establish  that  the 
petitioner  does  not  have  the  support  of  a 
majority  of  the  domestic  industry,  To 
HiCet  this  requirement,  the  opponent 
must  provide  evidence  that  at  least  a 
majority  of  the  domestic  industry 
affirmatively  opposes  the  petition. 
Where  domestic  industry  members 
opposing  a  petition  provide  a  clear 
indication  that  there  aro  grounds  to 
doubt  a  petitioner's  standing,  the 
Department  will  evaluate  the  opposition 
to  determine  whether  the  opposing 
parties  do,  in  fact,  represent  a  major 
proportion  of  the  domestic  industry'. 

In  order  to  determine  whether  a  major 
proportion  of  the  domestic  industries 
oppose  the  petition,  on  October  14, 1988, 
we  issued  a  questionnaire  to  those 
parties  challenging  the  standing  of 
Torrington.  In  this  questionnaire,  we 
requested  the  opponents  to  supply 
information  on  the  nature  and  extent  of 
their  involvement  in  the  domestic 
industries.  We  received  responses  to  the 
standing  questionnaire  from  October  21, 
1988  through  November  7. 1988.  After  a 
careful  review  of  the  responses 
submitted  to  our  standing  questionnaire, 
we  have  determined  that  the  opposing 
parties  do  not,  in  fart,  represent  a  m.ajnr 
P'oporlion  of  the  domestic  industries. 

Neither  the  antidumping  statute  nor 
its  legislative  historj'  provides  the 
Department  with  clear  guidance  as  to 
how  to  apply  the  "on  behalf  of  an 
industry"  standing  requirement.  The 
legislative  history  of  the  Trade 
Agreements  Act  of  1979  simply  explains 
that  Commerce  is  to  initiate  an 
antidumping  duty  investigation  unless  it 
believes  strongly  that  the  petition  fails 
to  state  a  claim  upon  which  relief  can  be 
granted  or  fails  to  provide  information  in 
support  of  the  allegat'ons.  S.  Rep.  No. 
95-249.  96th  Cong.  1st  Sess.  47  (1979)  By 
adopting  the  standing  requireme.it 
contained  in  19  U.S.C.  lB75(a)(b)(l), 


Congress  intended  to  "provide  the 
opportunity  for  relief  for  an  adversely 
affected  industry."  Id.  Congress's  lack  of 
specificity  in  establishing  the  manner  in 
which  the  Department  was  to  determine 
whether  a  petition  was  filed  "on  behalf 
of  an  industry"  evidences  a  bestowal 
upon  the  Department  of  the  requisite 
discretion  to  develop  criteria  for  making 
the  determination.  The  determination  of 
whether  opponents  of  a  petition 
represent  a  major  proportion  of  the 
domeptu  industries  necessarily  requires 
Commerce  to  exercise  its  discretion  and 
judgment  based  upon  an  assessment  of 
all  the  factors  and  circumstances 
peculiar  to  each  case  presented  to  the 
Department. 

The  responses  to  our  standing 
questionnaire  show  that  six  bearings 
producers  oppose  the  standing  of 
Torrington  with  respect  to  each  class  or 
kind  of  merchandise  under  investigation. 
The  parties  in  opposition  have  provided 
their  total  volume  and  value  of 
production  during  the  period  of 
investigation  for  each  of  the  five  classes 
or  kinds  of  merchandise  subject  to  these 
investigations.  In  order  to  determine 
whether  the  opponents  represent  a 
majority  of  the  domestic  industries,  we 
cumulated  the  opponents'  U.S. 
production  for  each  class  or  kind  by 
both  quantity  and  value,  and  divided 
these  figures  by  the  respective  quantify 
and  value  of  total  U.S.  production.  We 
calculated  total  U.S.  production  of  ball, 
spherical,  and  cylindrical  bearings  using 
the  Antifriction  Bearing  Manufactures 
Association's  (AFBM.^)  quarterly 
information  concerning  total  U.S. 
shipments  dunng  the  period  of 
investigation.  Because  the  AFBMA  was 
unable  to  provide  the  Department  with 
statistical  data  on  U.S.  production  of 
needle  and  plain  bearings,  we 
calculated  total  U.S.  production  of 
needle  and  plain  bearings  using  the  1987 
Census  Current  Industrial  Report. 

The  Department  concludes  that  the 
data  collected  in  response  to  its 
questionnaire  failed  to  yield  information 
sufficiently  convincing  to  conclude  that 
the  petition  was  not  supported  by  the 
domestic  industries.  Our  analysis 
demonstrates  that  the  parties  in 
opposition  do  not  represent  a  majority 
of  the  domestic  industries  in  terms  of 
both  quantity  and  value  of  production, 
in  response  to  our  standing 
questionnaire,  some  of  the  opponents 
based  their  percentage  of  market  share 
on  the  value  of  their  U.S.  production, 
while  other  opponents  based  percentage 
of  market  share  upon  the  volume  of  their 
U.S.  production.  In  the  absence  of  any 
demonstrable  evidence  establishing 
either  volume  or  value  of  U.S. 


production  as  the  most  representative 
and  appropriate  measure  of  market 
share.  Commerce  believes  that  it  is 
consistent  with  Congressional  intent  to 
require  a  showing  of  majority  industry 
opposition  based  on  both  value  and 
volume  of  U.S.  production  before 
rescinding  an  investigation. 

Having  found  that  the  firms  which 
oppose  the  petition  do  not  represent  a 
majority  of  the  domestic  industries,  we 
need  not  address  whether  the  domestic 
industries  should  be  defined  to  exclude 
related  parties  or  importers  for  standing 
purposes.  See  section  77l(4)(B)  of  the 
Act,  19  U.S.C.  1677(4)(B).  Orange  Juice. 
52  FR  8324,  8325  (March  17. 1987),  affd 
in  Citrosuco  Paulista  v.  United  States, 
supra  at  19-22.  Nevertheless,  Commerce 
finds  it  necessary  to  point  out  that  the 
firms  in  opposition  are  wholly-owned 
U.S.  subsidiaries  of  the  foreign 
respondent  firms.  These  domestic 
companies  in  opposition  may  be  so  wed 
to  the  foreign  respondents  and  the 
allegedly  dumped  imports  that  their 
interests  would  run  counter  to  the 
imposition  of  antidumping  duties. 

Therefore,  the  Department  reaffirms 
its  preliminary  determination  in  this 
case  that  the  petition  was  filed  on  behalf 
of  the  domestic  industries,  and  that  the 
petitioner  has  standing  to  bring  this 
petition. 

Comment  1.  Numerous  respondents 
and  interested  parties  have  raised 
arguments  pertaining  to  the  issue  of 
whether  the  petition  in  these 
investigations  has  been  brought  on 
behalf  of  the  domestic  industries 
producing  the  five  classes  or  kinds  of 
merchandise.  For  example,  NTN  argues 
that  Torrington  is  only  one  of  90  firms 
identified  in  the  petition  as  members  of 
the  U.S.  bearing  industry.  Moreover. 
Torrington  accounts  for  less  than  25 
percent  of  domestic  production  by  valie. 
and  for  less  than  15  percent  of  ball 
bearing  production. 

These  parties  also  claim  that  . 
opponents  of  the  petition  account  for 
more  that  50  percent  of  the  U.S. 
industries,  production  of  this 
merchandise.  For  example,  Koyo  and^ 
Minebea  point  to  the  rPC's  finding  that 
61  percent  of  total  shipments  of  ball 
bearings  in  1987  were  accounted  for  by 
foreign-affiliated  domestic  producers. 
They  also  contend  that  foreign-affiliated 
producers  represent  over  50  percent  of 
U.S.  ball  bearing  production  capacity. 

Finally,  SKF,  FAG,  KGS.  and 
Caterpillar  argue  that  the  investigations 
should  be  terminated  for  those  classes 
or  kinds  of  merchandise  where  the 
Department  determines  that  the 
opponents  account  for  more  than  50 
percent  of  U.S.  production. 
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Torrington  argues  it  is  the 
Doparlmer.fs  practice  to  accept 
pt^titioners'  allegations  that  the>  kavt; 
nied  on  behalf  of  the  U.S.  industry  until 
bick  of  support  is  demonstrated  and  thnt 
the  opponents  of  the  petition  have  not 
demonstrated  this.  Torrington  also 
points  to  the  ITC  report  to  argue  that 
p''oducer9  in  opposition  to  the  petition 
account  for  only  26,6  percent  of  U  S. 
pmduction 

DOC  Position.  As  discussed  in  the 
st.mding  section  above,  it  is  the 
Department's  practice  to  accept  a 
petitioner's  claim  that  the  petition  has 
been  filed  on  behalf  of  the  U.S.  industry 
until  it  is  demonstrated  that  this  is  not 
the  case.  Because  of  expressions  Mt 
opposition  to  the  pet,tion  in  ;hese  nasei 
we  sent  ques'ionnaires  to  tlu.'  opponents 
in  order  to  determine  whether  they 
accounted  for  a  majority  of  the  U.S. 
industries,  Based  on  our  analysis  of 
those  responses,  we  have  determined 
that  the  petition  whs  brought  on  behalf 
of  the  U.S.  indusiritjs  and,  consequently. 
h.ive  not  rescinded  these  investigations. 

Although  Minebea  and  Koyo  argue 
that  the  Department  s  position  would 
run  counter  to  the  ITC's  finding  that  the 
companies  represented  the  domestic 
industries,  considf'rations  which 
underlie  the  decisions  of  the  Department 
and  the  ITC  on  whether  to  include  these 
firms  as  part  of  the  domestic  industry, 
although  related,  are  not  the  same. 
OningR  Juice,  supra  at  8326).  While  the 
ITC  considers  the  opportunity  of 
impor'ers  or  related  parties  to  conceal 
the  extent  of  injury  to  the  domestic 
industry,  the  Department  must 
determine  the  extent  to  which  the 
rrlated  parties'  or  importers,  interest 
would  run  counter  to  the  imposition  of 
antidumping  duties  Id. 

Comnit'rtt  2.  \T\  argues  that  because 
opponents  of  the  petition  account  for 
more  of  the  U.S.  production  than  does 
1  orrington.  it  is  clear  that  more  of  the 
domestic  industry  opposes  the  petition 
than  supports  it.  Minehea  contends  that 
the  Department  should  draw  an  adverse 
inference  from  the  failure  of  any 
significant  domestic  producer  to  step 
forward  in  support  of  the  petition. 
Finally.  NSK  argues  that  the  Department 
cannot  determine  whether  the  petitions 
have  been  brought  on  behalt  uf  the  US. 
industries  unless  it  sends  questionnaires 
to  and  analyzes  the  responses  of  U.S.- 
owned  domestic  producers.  Without 
such  responses,  thp  Department  lacks  a 
reliable  "denomm.itor    for  m.easuring 
opposition. 

DOC  Position.  In  these  casts,  we  have 
followed  our  standard  practice  of 
issuing  questionnaires  to  those  parties 
which  express  opposition  to  the  petition. 
Orange  Juice.  (52  FR  8.124.  March  17. 


1987).  As  discussed  in  the  standing 
section  abo\e,  we  cumulated  the 
production  of  those  companies  and 
divided  it  by  independently  developed 
denominators.  Therefore,  we  did  not 
require  information  from  other  parties 
on  the  extent  of  their  production  or  their 
estimates  of  their  shares  of  U.S. 
production. 

We  do  not  agree  with  NTN  or 
Minebea  that  the  proper  comparison  is 
between  the  share  of  U.S.  production 
accounted  for  by  the  petitioner  and  the 
share  accounted  for  by  opponents  of  the 
petition.  We  did  receive  a  number  of 
expressions  of  support  for  the  petition 
from  other  members  of  the  domestic 
industry,  such  as  Paca.mor  Kubar.  Lipe- 
RoUway  Corporation.  Federal-Mogul 
Corporation,  MPB  Corporation,  and  The 
Harden  Corporation.  We  think  it  is 
reasonable  to  assume  until  proven 
otherwise  that  those  parties  which  do 
not  express  opposition  to  the  petition 
either  support  it  or  have  no  position, 
(see.  e.g.,  Certain  Electrical  Conductor 
Aluminum  Redraw  Rod  from  Venezuela 
(53  FR  24755,  June  30, 1988)). 

Comments.  Numerous  respondents 
and  interested  parties  have  submitted 
comments  on  the  issue  of  whether 
opponents  to  the  petitions  should  be 
excluded  from  the  domestic  industry 
because  they  are  related  to  the  foreign 
producers  subject  to  the  investigations 
or  because  they  import  the  products 
under  investigation.  Many  claim  that 
they  should  not  be  excluded  because 
imports  do  not  account  for  a  majority  of 
their  sales,  the  "rule"  the  Department 
adopted  in  Orange  Juice,  (52  FR  8324, 
March  17. 1987).  and  that  U.S.-owned 
domestic  producers  also  import  the 
products  subject  to  investigation. 

They  further  claim  that  they  should 
not  be  excluded  from  the  U.S.  industries 
by  reason  of  their  relationship  to  foreign 
producers.  Despite  this  relationship, 
they  are  not  shielded  from  unfairly- 
traded  imports  and.  in  many  cases,  they 
operate  independently  from  their  foreign 
owners.  Moreover.  U.S.-owned  domestic 
producers  are  also  related  to  foreign 
producers  subject  to  these 
investigations. 

Finally,  many  parties  claim  that  the 
Department  should  adopt  the  ITC  s 
treatment  of  these  foreign-owned 
producers  as  members  of  the  U.S. 
industry  or  at  least  apply  the  same 
factors  the  ITC  applies.  The  foreign- 
owned  producers  are  not  "screwdriver 
operations."  They  have  undertaken 
significant  investment  in  the  United 
States  and  their  employees  and 
management  are  predominantly 
American.  Also,  in  its  section  232 
investigation,  the  Department 
recognized  that  U.S.  affiliates  of  foreign 


producers  are  part  of  the  U.S. 
antifriction  bearing  industry. 

Torrington  claims  that  the  50  percent 
import  standard  employed  by  the 
Department  in  Orani^e  Juice,  supra  at 
8324,  is  not  applicable  in  this  case 
because  the  rule  reflected  the 
Department's  consideration  of  "whether 
the  domestic  companies  (were)  so  wed 
to  allegedly  dumped  imports  that  their 
interests  would  run  counter  to  the 
imposition  of  antidumping  duties."  The 
opooncnts'  active  participation  in  this 
case  clearly  indicates  that  their  interests 
are  counter  to  the  imposition  of  duties. 
Moreover,  in  Orange  Juice,  supra  at 
8324,  substantial  importation  was 
common  among  the  U.S.  industry  and 
such  is  not  the  case  in  this  investigation. 
With  respect  to  relationship,  Torrington 
claims  that  the  statute  permits 
Commerce  to  exclude  foreign-owned 
producers  from  the  industry  merely  by 
virtue  of  their  relationship  to  producers 
covered  by  the  investigation. 

Torrington  further  claims  thiit  the 
ITC's  inclusion  of  foreign-owned 
producers  in  the  U.S.  industry  arose 
from  the  fact  that  their  financial 
performance  was  worse  than  that  of 
U.S.-owned  producers,  and  that  their 
support  for  or  opposition  to  the  petition 
is  not  relevant  to  the  ITC's 
determination  on  whether  the  industry 
as  a  whole  is  suffering  material  injury. 

DOC  Position.  Although  the 
Department  does  have  the  discretion  to 
exclude  companies  which  import  or 
which  are  related  to  foreign  producers 
subject  to  the  investigation  from  the 
domestic  industry  Citrnsuco  PauHsta  v. 

United  Slates.  12  CIT _,  Slip  Op. 

88-176,  December  30, 1988,  we  did  not 
need  to  do  so  in  these  investigations 
because  without  excluding  these 
companies  we  have  still  found  that 
opponents  of  the  petition  do  not  account 
for  a  majority  of  the  US.  industries. 

Section  3;  Products  Covered 

Throughout  these  proceedings,  the 
Department  received  numerous 
sutimissions  requesting  clarificatitm  of 
the  products  included  in  the  scope  of 
investigation.  These  submissions  ranged 
from  importers  requesting  that  a  specific 
product  not  be  included  in  the  scope  of 
these  investigations  to  other  parties 
reque.sting  that  a  particular  product 
category  be  treated  as  a  separate  class 
or  kind  of  merchandise  subject  to 
investigation. 

With  respect  to  requests  that  a  certain 
product  not  be  included  in  the  scope  of 
these  investigations,  we  have  looked 
primarily  at  the  petition  and 
accompanying  exhibits,  in  order  to 
determine  whether  petitioner  intended 


such  merchandise  to  be  included  within 
the  scope  of  these  investigations.  Where 
the  petition  and  accompanying 
submissions  were  ambiguous,  we  had  to 
determine  whether  the  merchandise  in 
question  would  prope.-ly  fall  within  the 
classes  or  kinds  of  merchandise  under 
investigation.  In  doing  so.  we  relied  on 
comments  from  the  petitioner  and 
interested  parties,  our  research 
memoranda  and  analyses  undertaken  in 
connection  with  these  investigations,  as 
well  as  on  the  ITC  preliminary 
determination,  questionnaire,  and  staff 
report.  Since  we  were  able  to  make  our 
determinations  based  upon  the 
documentation  noted  above  we  did  not 
have  to  rely  on  the  Diversified  Products 
criteria  in  making  our  scope  exclusion 
determinations.  However,  for  reference 
these  criteria  are:  (1)  The  general 
physical  characteristics  of  the 
merchandise:  (2)  the  ultimate  use  of  the 
merchandise;  (3)  the  expectations  of  the 
ultimate  purchaser:  (4)  the  channels  of 
trade;  and  (5)  the  manner  in  which  the 
merchandise  is  advertised  and 
displayed.  Where  we  determined  that  a 
product  was  excluded  from  the  scope  of 
investigations,  we  determined  that  it 
was  unnecessary  to  address  any  of  the 
parties,  concerns  that  such  merchandise 
constituted  a  separate  class  or  kind  of 
merchandise. 

Comment  1.  Petitioner  contends, 
contrary  to  the  assertions  of  several 
interested  parties,  that  the  petition 
covers,  at  a  minimum,  all  plain  bearings 
of  a  type  similar  to  those  produced  by 
the  petitioner.  These  products  include 
those  specifically  identified  in  the 
petition,  such  as  spherical  plain  bearings 
and  rod  ends,  as  well  as  lined  btanngs/ 
bushings  ("metal  on  metal"),  because 
such  products  are  antifriction  beanngs. 
Petitioner  disputes  the  assertions  of 
several  interested  parties  that  the 
Department  should  exclude  certain  plain 
bearings  other  than  spherical  plain 
bearings  from  the  scope  of  the 
investigations  on  the  basis  of  the 
material  used  to  produce  the  bearing  in 
question. 

Petitioner  disputes  I.N'A's  contention 
that  plain  bearings  in  general  fall 
outside  the  class  or  kind  of  merchandise 
subject  to  the  investigations  because 
such  bearings  are  not  "antifriction 
bearings."  Petitioner  also  disputes  INA's 
contention  that  its  Permaglide  bearings 
[e.g.,  bushings,  flanged  bushings,  and 
thrust  washers,  and  strips)  should  be 
excluded  from  these  investigations 
because  the  petitioner  produces 
bearings  "virtually  identical "  to 
Permaglide  bearings. 

Nine  interested  parties  contend  that 
plain  bearings  other  than  spherical  plain 
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bearings  are  neither  ground  antifriction 
bearings  in  general,  nor  spherical  plain 
bearir.gs  in  particular  a.id,  therefore, 
should  be  excluded  from  the  scope  of 
the  investigations.  Two  interested 
parties  contend,  in  the  alternative,  that 
the  Department  should  find  that  certain 
plain  bearings  constitute  a  separate 
clcss  or  kind  of  merchandise  that  is  not 
covered  by  either  the  petition  or  the 
investigations. 

Interested  parties  contend  that  plain 
bearings  other  than  spherical  plain 
bearings  include  oil-film  plain  bearings 
[e.g.,  crankshaft  bearings,  crankshaft 
thrust  bearings,  and  piston  pin 
bushings),  so-called    Permaglide" 
bearings  [eg.,  bushings,  flanged 
bushings,  and  thrust  washers  and 
strips),  and  other  plain  bearings  [e.g., 
fluid  film  or  lubricated,  dry  rubbing,  bi- 
and  tri-metallic.  plain  journal,  journal, 
and  thrust  bearings),  as  well  as 
automobile  crankshaft  main  bearings, 
engine  connecting  rod  bearings,  and  a 
variety  of  bushings  used  in  automotive 
engines  [e.g.,  distributor  upper/lower 
bushings,  connecting  rods,  small-end 
bushings,  clutch  pileup  bushings,  and 
generator  bushings).  These  products  are 
used  in.  among  other  applications,  motor 
vehicle  and  aircraft  engines,  aircraft 
control  devices,  transmissions,  tractors, 
and  gearboxes. 

These  interested  parties  base  their 
contentions  on  the  following  general 
points:  (1)  The  petition's  detailed 
description  of  plain  bearings  is  limited 
to  spherical  plain  bearings;  thus,  the 
question  of  whether  the  petitioner 
makes  other  kinds  of  plain  bearings  is 
irrelevant,  because  the  petition  does  not 
include  any  such  bearings;  (2)  the 
petitioner  did  not  amend  the  petition  to 
cover  plain  bearings  other  than 
spherical  plain  hearings;  (3)  the  notices 
of  initiation  of  investigations  by  both  the 
Department  and  the  ITC  do  not  list  plain 
bearings  as  products  subject  to  these 
investigations:  |4)  the  ITC's  preliminary 
injury  determination  did  not  cover  plain 
bearings  other  than  spherical  plain 
bearings;  (5)  the  Department's 
antidumping  questionnaire  (Appendix 
V),  dated  May  31,  1988,  did  not  request 
sales  data  for  such  bearings;  as  a  result, 
the  Department  has  not  included  such 
bearings  in  its  fair  value  analysis;  (6) 
these  products  are  not  produced  by  the 
petitioner  and  are  not  similar  to  or 
competitive  with  any  product  produced 
by  the  petitionen  and  (7)  such  bearings 
are  not  part  of  the  class  or  kind  of 
merchandise  which  includes  spherical 
plain  bearings  subject  to  these 
investigations. 

With  regard  to  this  last  point,  these 
interested  parties  generally  contend  that 


other  plain  bearings  differ  from  both 
ground  antifriction  bearings,  in  general, 
and  spherical  plain  bearings,  in 
particular,  in  terms  of  general  physical 
characteristics,  uses,  customer 
expectations,  channels  of  distribution, 
and  methods  of  advertising  and  display. 
The  materials,  components,  and 
manufacturing  processes  used  to 
produce  other  plain  bearings,  as  well  as 
the  producers  and  workers  who  produce 
the  same,  are  different  from  those  used 
to  produce  spherical  plain  bearings  or 
any  other  kind  of  antifriction  bearing. 
Other  differences  include  those  related 
to  dimensions,  lubrication,  and  Capacity. 

Specifically,  Caterpillar  contends  that, 
in  contrast  to  spherical  plain  bearings  or 
any  other  kind  of  antifriction  bearing, 
oil-film  bearings  have  a  single 
component  with  no  rolling  elements  or 
other  moving  parts,  such  as  bails,  cages, 
or  races.  Some  of  these  products  have  a 
coefficient  of  friction  which  is  five  to  ten 
times  greater  than  that  of  antifriction 
bearings.  All  oil-film  bearings  cost 
significantly  less  than  antifriction 
bearings.  Cummins  Engine  Company. 
Inc.  ("Cummins")  also  contends  that,  in 
contrast  to  the  surfaces  of  antifriction 
bearings,  those  of  oil-film  bearings  are 
not  ground. 

Caterpillar  further  contends  that  the 
ultimate  use  of  oil-film  bearings  mvolves 
applications  where  radial  loads  with 
high  variability  and  speed  are 
encountered,  and  where  self  alignment 
capability  is  not  required;  in  contrast, 
the  ultimate  use  of  the  spherical  plain 
bearings  involves  applications  where 
both  radial  and  thrust  loads  are 
encountered  (e.^..  aircraft  control 
elements).  Oil-film  bearings  used  in 
connection  with  engines  and  other  high 
speed  applications  [e.g.,  transmissions, 
track  rollers,  tractors,  internal  po.ver 
train  uses,  as  well  as  pivots  on  booms. 
Uft  arms,  and  rippers)  carry  the  load  of 
the  rotating  shaft  on  a  fihn  of 
pressurized  lubricant.  Antifriction 
bearings,  by  contrast,  carry  the  load  of 
the  rotating  shaft  on  the  bearing  surface. 

The  ultimate  purchaser  of  oil-film 
bearings,  the  OEM,  purchases  a  custom* 
made  product  tailored  to  individual 
applications  which  are  radically 
different  from  the  expectations  of  a 
purchaser  of  spherical  plain  bearings; 
that  is.  antifriction  bearings  and 
spherical  plain  bearings  are  sold  in 
accordance  with  industry  standard  sizes 
and  types.  Oil-fihn  bearings,  therefore, 
move  in  different  channels  of 
distribution  from  antifriction  bearings: 
oil-film  bearings  are  not  sold  by 
antifriction  bearing  distributors  but 
rather  by  authorized  OEM  dealers  who 
make  aflermarket.  replacement  sales  of 
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s..:.h  products.  Finaliv,  m  contrast  to 
custom-made  oil-film  bear-.ngs. 
st.inddrdized  antifriction  beanngs  lend 
themselves  to  a  type  of  advertising 
invo!\ing  chtalosues  that  use  industry 
s'.mdard  designations, 

.•XdditionaUy,  Caterpillar  contends 
'.h,tt  Federal-Mogul  Curporjtion,  the 
on'.\  L'  S.  dorriestic  producer  of  both  oil- 
film  bearings  and  antifriction  bearings, 
does  not  support  the  inclusion  of  oil-film 
beanr.ES  vvithm  the  scope  of  these 
investigations  CuTir'ns  notes  that  the 
petitioner  does  not  mdP'ir.iCture  oil-film 
bearings.  Kolbensch.-^-idt  .^D  contends 
that  the  petitioner  has  stated  at  pages  3 
and  4  of  its  February  24.  1989.  letter  to 
the  Department  that  it  does  not  object  to 
the  exclusion  of  "oil-film  plain  beariivgs" 
or  other  plain  bearings  that  are  not 
within  the  "class  or  kind"  of  spherical 
plain  bearings. 

Glacier  Metal  Co.  Ltd.  ("Glacier")  and 
Vander\'ell  Ltd.  ("Vandervell")  contend 
that  spherical  plain  bearings  have  a 
spherically-shaped  bearing  surface,  are 
self-aligning,  and  are  manufactured  from 
bearing  grade  steel;  in  contrast,  plain 
bearings  other  than  spherical  plain 
bearings — plain  journal  and  thrust 
bearings,  in  particular — have  a 
cylindrical  bearing  surface,  are  not  self- 
aligning,  and  are  manufactured  from  a 
specialized  bearing  grade  metal  alloy. 
SKF  further  contends  that  other  plain 
bearings  are  not  antifriction  bearings, 
because  such  plain  bearings  operate  on 
a  sliding,  rather  than  rolling,  motion. 

Glacier  and  Vandervell  also  contend 
that,  in  contrast  to  other  plain  bearings 
[e.g..  film  lubricated,  plain  journal, 
journal,  and  thrust  bf.Trings),  spherical 
pUun  bear'nj^.s  are  used  in  applications 
where  a  cornb  nation  of  radial  and 
thrust  loads  arn  encountered.  In  contrast 
to  o»her  plain  bearings,  spherical  plain 
bearings  are  never  considered  by  a 
potential  customer  where  high  sli-Img 
speeds  and  significant  loads  are 
encountered.  Spherical  plain  bearings 
typically  are  made  by  ball  and  roller 
bearing  manufacturers,  are  standarized 
and  interchangeable,  '•nd  are  advertised 
ia  cataloc'JPS  through  the  u.?e  of  price 
l.sts  and  discount  scnedules:  in  contrast. 
plam  t)earings  olher  thrfo  spherical  plain 
ijearings  a.-^  manufactured  by  specialist 
producers,  are  custom-made  and  not 
interchangeable,  and  are  advertised 
separately  from  spht-ncal  plain  bearings. 
NDC  Co..  Ltd.  ("NDC")  contends  that, 
in  con'rast  to  the  pnrnary  function  of 
antifnction  bearings,  the  funciion  of 
connecting  rod  and  cranKshaft  main 
bearings— consisting  of  tin.  lead,  and 
copper — IS  not  to  reduce  friction. 
t3ushings  used  in  automotive  engine 
.ipplicaMons  ser/e  pnmanly  as  a 
posiiioning  device  for  a  rotating  shaft. 


Additionally,  the  petitioner  does  not 
manufacture  any  product  line  either 
identical  or  similar  to,  or 
interchangeable  and  competitive  with, 
the  above  noted  products. 

DOC  Position.  We  determine  that 
spherical  plain  bearings,  whether 
mounted  or  housed,  including  those 
spherical  plain  bearings  known  as  rod 
ends  and  parts  thereof,  are  subject  to 
these  investigations.  We  also  determine 
that  plain  bearings  and  parts  thereof, 
other  than  spherical  plain  bearings,  are 
not  subject  to  these  investigations. 
Accordingly,  any  sales  of  plain  bearings 
other  than  spherical  plain  bearings  were 
not  used  in  our  final  calculations. 

Spherical  plain  bearings  were  the  only 
plain  bearings  which  the  petition  and 
exhibits  thereto  specifically  identified  as 
subject  to  investigation.  (See  Petition  at 
E.xecutive  Summary  pages  1  and  3,  and 
pages  13, 15, 16,  and  19  of  the  narrative.) 
Although  the  petitioner  stated  in  its 
letter,  dated  May  28, 1988.  that  "the 
petition  specifically  identified  p/a;n 
bearings  as  being  covered  [by  these 
investigations]",  this  statement  is 
incorrect.  Neither  the  petition  nor  the 
exhibits  thereto  contain  a  reference, 
whether  express  or  implied,  to  plain 
bearings  other  than  spherical  plain 
bearings.  In  addition,  petitioner's  LTFV 
allegations  with  respect  to  plain 
bearings  were  limited  to  spherical  plain 
bearings.  Therefore,  there  is  no 
indication  that  the  petition  was  intended 
to  cover  plain  bearings  other  than 
spherical  plain  bearings. 

Additionally,  petitioner's  most  recent 
submissions  regarding  the  scope  of  the 
investigations  also  indicate  that  the 
types  of  plain  bearings  of  primary 
concern  are  spherical  plain  bearings  and 
rod  ends.  Petitioner's  letter  to  the 
Department  of  February  24, 1989, 
reiterates  that  the  products  "specifically 
intended  to  be  covered  by  the 
investigation  include:  (1)  All  spherical 
plain  bearings  and  parts  thereof 
(regardless  of  whether  housings  or 
mountings  are  involved);  (2)  all  rod  ends 
(or  rod  end  bearings)(whether  plain  or 
other);  and  (3)  lined  bearings/bushings 
('metal  on  metal')"  (With  respect  to 
lined  bearings /bushings,  it  is  not  clear 
from  information  currently  available  to 
us  the  kind  of  beanngs  to  which 
petitioner  is  referring.) 

Petitioner's  Posthearing  Brief  on 
Issues  of  General  Application  explicitly 
states  that  "[a)t  the  threshold,  bearings 
names  (sic)  in  the  petition  must  be 
included  in  the  investigations  {e.g.. 
aerospace  bearings,  rod  ends,  spherical 
plain  bearings,  etc.)."  (emphasis  added). 
Furthermore,  petitioner  has  stated  that 
certain  other  types  of  plain  bearings  are 
not  of  concern  and  that  it  "does  not 


object  to  the  exclusion"  of  "oil  film  plain 
bearings  (whether  bi-  or  tri-melaliic)" 
from  the  scope  of  the  investigations. 
(Petitioner's  Written  Submission  at  3. 
Febniary  24,  1989.) 

We  have  carefully  examined  the 
petition,  the  accompanying  exhibits, 
clarifications  by  the  petitioner,  all  of  the 
arguments  and  submissions  filed  by 
petitioner  and  interested  parties, 
Department  research  and  memoranda, 
and  the  ITC  staff  report.  Based  on  this 
examination,  we  have  found  that  the 
other  plain  bearings  cited  by  peti'ioner 
and  other  interested  parties  are 
substantially  different  from  spherical 
plain  bearings  Because  of  these 
differences,  it  is  reasonable  to  conclude 
that  had  the  petitioner  intended  to  cover 
plain  bearings  other  th.in  sphencal  plain 
bearings,  it  would  have  specifically 
listed  such  bearings  in  the  petition. 
Accordingly  such  plain  bearings  could 
not  reasonably  be  found  to  be  wi'hin  the 
scope  of  these  investigations. 

Spherical  plain  beanngs  have 
matched,  sphorically-shaped  inner  and 
outer  rings  which  slide  in  relation  to 
each  other  By  contrast,  other  plain 
bearings,  such  as  slee\e  bearings, 
journals,  and  plain  bushings,  are 
cylindrically-shaped  (or  semi-circular) 
and  are  composed  of  a  .single  sun'ace  on 
which  a  shaft  rests.  Sphf-ncal  plain 
bearings  are  self-aligning  and  are 
generally  manufactured  from  bearing- 
grade  steel  [i.e.  S.\E  52100).  By  contrast. 
other  plain  bearings  are  not  self-aligning 
and  are  not  manufactured  from  S.\E 
52100  steel.  Spherical  plain  bearings 
permit  movement  under  moderate  to 
high  loads  and  allow  for  shaft 
misalignment  They  generally  function 
like  an  elbow  joint  in  translating 
oscillatory  or  realignment  motion,  as 
opposed  to  rotating  motion.  By  contrast. 
other  types  of  plain  bearings  generally 
function  on  shafts,  rotating  at  moderate 
to  high  speeds  'vith  little,  if  any, 
allowance  for  misalignment. 
Finally,  based  on  a  careful 
examination  of  the  products  themselves, 
as  well  as  on  the  documents  noted 
above  [e.g .  comments.  Department 
research),  we  have  found  that  plain 
bearings,  other  than  spherical  plain 
bearings  and  red  ends,  are  much  more 
similar  to  oil-film  plain  bearings, 
products  expressly  excluded  by  the 
petitioner,  than  to  spherical  plain 
bearings,  products  expressly  covered  by 
the  petition.  This  finding  further 
confirms  our  conclusion  that  the  petition 
did  not  intend  to  cover  plain  bearings 
other  than  spherical  plain  bearings. 

We  disagree  with  petitioners 
contention  that  the  petition  covers  all 
plain  bearings  of  a  type  similar  to  those 


it  produces.  The  Department  cannot 
accept  such  a  broad  interpretation  of  the 
scope  of  a  petition.  Our  regulations 
require  that  a  CVD  or  AD  petition 
contain  a  "detailed  description  of  the 
imported  merchandise  in  question, 
including  its  technical  characteristics 
and  uses,  and.  where  appropnate.  its 
tariff  classification  •   *   *."(19CFR 
355.26(4)  and  353.36(4).)  We  have 
determined  that  the  petition  expressly 
included  spherical  plain  bearings  and 
did  not  include  other  types  of  plain 
bearings,  a  conclusion  supported  by  the 
substantial  differences  between  the 
products.  Whether  petitioner 
manufactures  any  plain  bearings  other 
than  spherical  plain  bearings  is  not 
determinative.  Petitioner's  argument,  if 
allowed  to  stand,  would  permit  other 
petitioners  to  define  the  scope  of  our 
investigations  based  on  the  products 
they  produce,  whether  or  not  such 
products  are  generally  or  specifically 
identified  in  the  petition. 

It  should  be  noted  that  the 
Department's  )uly  13, 1988.  decision 
memorandum  inadvertently  refers  to 
"plain  bearings,"  although  the 
discussion  therein  describes  the 
physical  attributes  and  characteristics 
of  spherical  plain  bearings,  as  opposed 
to  other  types  of  plain  bearings.  The 
inadvertent  use  of  the  term  "plain 
bearings,"  rather  than  "spherical  plain 
bearings,"  continued  in  the 
Department's  questionnaires  and  in  our 
preliminary  CVD  and  AD 
determinations. 

Similarly,  the  fTC  preliminary 
determinations  listed  "plain  bearings," 
rather  than  spherical  plain  bearings,  as 
one  of  its  six  like  products.  However, 
the  staff  report  accompanying  those 
determinations  specifically  referred  to 
and  described  spherical  piain  bearings 
only.  In  addition,  the  ITC.  believing  that 
only  spherical  plain  bearings  were 
covered  bv  the  investigations,  limited  its 
preliminary  questionnaires,  data 
collection,  and  injury  analysis  to  the 
U.S.  spherical  plain  bearing  industry,  as 
it  did  not  solicit,  receive,  or  examine 
data  on  plain  bearings  other  than 
spherical  plain  bearings. 

Comment  2:  Petitioner  contends  that. 
despite  arguments  of  some  interested 
parties  to  the  contrary,  the  petition 
covers  all  rod  ends  (rod-end  bearings, 
whether  plain  or  other)  and  all  spherical 
plain  bearings  and  parts  thereof 
(regardless  of  whether  housings  or 
mountings  are  involved).  Petitioner 
included  in  the  petition  plain  bearings  of 
the  type  described  by  Minebea.  and 
petitioner  produces  each  of  these  types 
of  bearings.  Petitioner  further  contends. 
contrary  to  Minebea's  assertion,  that 


plain  bearings  minimize  friction 
between  moving  parts.  Although  plain 
bearings  and  rod  ends  have  higher 
coefficients  of  friction  than  bearings 
with  separate  rolling  elements,  plain 
bearings  and  rod  ends  are  designed  and 
manufactured  in  accordance  with 
industry  and  government  standards 
which  specify  material  hardness  and 
break-away  torque.  The  purpose  of 
these  requirements  is  to  ensure  surface 
finish  and  to  reduce  wear  in  order  to 
minimize  fncticn.  Any  sacrifice  in  the 
friction-reducing  properties  of  plain 
bearings  is  offset  by  the  high  load- 
carry-ing  capability  as  compared  to  other 
types  of  antifriction  bearings  of  a  similar 
dimension. 

Minebea  contends  that  rod  ends 
without  a  rolling  element,  spherical 
plain  bearings,  and  bushings  (otherwise 
referred  to  as  journals  or  sleeves)  fall 
outside  the  scope  of  these  investigations 
since  these  bearings  are  not  antiWction 
bearings,  but  rather  high  friction 
bearings.  Minebea  contends  that  ball 
and  roller  bearings  are  antifriction 
bearings,  because  the  rolling  element 
significantly  reduces  friction  between 
two  moving  parts.  The  principal  function 
of  ball  and  roller  bearings  is  to  reduce 
friction  to  the  lowest  practical  leveL  Ball 
and  roller  antifricfion  bearings  have 
very  low  coefficients  of  friction,  ranging 
from  .0008  to  .0012  and  .002  to  .004, 
respectively.  In  contrast,  high  friction 
bearings  have  very  high  coefficents  of 
friction,  ranging  from  .03  to  .5. 
respectively.  Plain  bearings  lacking  a 
rolling  element  generate  substantially 
higher  friction  levels  than  antifriction 
bearings.  For  this  reason,  such  plain 
bearings  are  referred  to  as  high  friction 
bearings  and  their  interchangeabihty 
with  antifriction  bearings  is  limited. 

Similarily,  Nippon  Thompson  Co..  Ltd. 
("Nippon  Thompson"),  and  IKO 
International.  Inc.  ("IKO")  contend  that 
rod-end  bearings  and  spherical  plain 
bearings  are  not  antifriction  bearings 
and.  therefore,  should  be  excluded  from 
the  scope  of  the  investigations.  Nippon 
Thompson  and  IKO  base  their 
contentions  on  the  following  points:  (1) 
The  petition  does  not  specifically  list 
rod  ends;  (2)  both  rod  ends  and 
spherical  plain  bearings  differ  from 
antifriction  beanngs  in  terms  of  general 
physical  characteristics,  ultimate  uses. 
expectations  of  the  ultimate  p-rchaser. 
channels  of  trade,  advertising  and 
display,  and  the  production  processes 
utilized. 

Specifically,  Nippon  Thompson  and 
IKO  argue  that  rod-end  bearings  and 
spherical  plain  beanngs.  unlike 
antifriction  bearings,  do  not  contain 
rolling  elements:  rather,  they  contain 


sliding  elements  that  permit  oscillating 
movement.  Since  the  function  of  these 
bearings  is  not  to  reduce  friction,  and 
since  such  bearings  contain  no  rolling 
elements,  they  have  much  higher  friction 
levels  than  those  of  antifriction 
bearings.  Spherical  plain  bearings  are 
typically  employed  in  applications 
requiring  a  heavy  duty  controlling  and 
linking  mechanism,  such  as  construction 
equipment.  Such  bearings  are  designed 
to  withstand  particularly  heavy  radial 
and  axial  loads.  Rod  ends  are  similarly 
used  as  a  linking  or  controlling 
mechanism  in  applications  where  space 
and  weight  pose  significant  problems. 
Examples  of  such  applications  include 
the  controlling  mechanisms  in  textile 
machinery,  aircrafts  and  spacecrafts, 
farm  equipment,  packaging  machinery, 
industrial  robots,  and  other  like 
mechanisms.  No  antifriction  bearing  can 
perform  such  functions;  therefore, 
spherical  plain  bearings  and  rod  end 
bearings  are  not  interchangeable  with 
antifriction  bearings. 

The  ultimate  users  choose  spherical 
plain  bearings  and  rod  end  bearings 
where  a  particulariy  heavy  duty  linking 
or  controlling  mechanism,  requiring 
almost  no  rotation,  is  involved.  Such 
users  would  not  look  to  antifriction 
bearings  for  such  a  use.  Spherical  plain 
bearings  are  sold  directly  to  OEM 
customers  and  to  distributors  who  are 
different  from  those  distributors  which 
sell  antifriction  bearings.  The  majority 
of  rod  end  sales  are  made  to  distributors 
that  handle  power  transmission 
products  rather  than  antifrictions 
bearings.  Moreover,  advertising 
catalogues  are  prepared  for  antifriction 
bearings  and  spherical  plain  bearings/ 
rod  ends. 

The  manufacture  of  spherical  plain 
bearings  involves  a  separate  production 
line  at  a  separate  facility  from  those 
used  for  the  production  of  antifriction 
bearings.  The  shifting  of  production  from 
spherical  plain  bearings  to  antifriction 
bearings,  or  vice  versa  is  not  feasible 
and  therefore  is  not  done.  In  contrast  to 
the  production  process  used  to 
manufacture  antifriction  bearings,  that 
used  to  manufacture  spherical  plain 
bearings  involves  a  press  machine,  a 
hydraulic  press,  and  swaging  dies. 
Similarly,  the  manufacture  of  rod  ends 
involves  a  separate  production  line  at  a 
separate  facility  from  those  used  for  the 
production  of  either  antifriction  bearings 
or  spherical  plain  bearings.  The 
production  of  rod  ends,  therefore, 
cannot  be  shifted  to  the  production  lines 
for  either  antifriction  bearings  or 
spherical  plain  bearings. 

DOC  Position.  As  discussed  in  the 
previous  position,  the  Department  has 
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determined  that  sphcncal  plain  beanng? 
and  rod-end  beanngs  are  within  the 
scope  of  these  investigations.  (To  the 
f  xient  that  any  of  the    journals"  or 
■  bashings"  referred  to  by  Minebca 
f;on3(!tu!c  a  type  of  plain  beanng  o'her 
th.in  a  spherical  plain  bearing,  we  have 
excluded  such  products  from  the  scope 
of  these  investigations.  See  also  our 
chscussion  of  spherical  plain  beanngs 
and  plain  beanngs  other  than  spherical 
pKiin,  above.) 

Rod-end  beanngs.  whether  of  the 
sphencal  plain  or  rolling  element  type, 
are  also  included  in  these  investigations 
as  they  were  specifically  named  m  the 
petition.  See  Petition  at  Exhibit  4,  These 
bearings  are  classified  according  to  their 
rolling  element  geometry,  (or  the  sliding 
contact  geometry  in  the  case  of 
spherical  plain  rod  ends).  The 
Department's  lane  13,  1988  product 
coverage  memorandum  explicitly  states 
that  rod  end  beanngs,  without 
qualification,  are  subject  to  these 
investigations.  Therefore,  rod  end 
beanngs  with  or  without  a  rolling 
element  are  withm  the  scope  of  these 
investigations. 

We  disagree  with  the  contention 
.TiHanccd  by  several  interested  parties 
th<jt  the  products  listed  above  should  be 
excluded  from  the  scope  of  these 
invest'gations,  because  the  coefficients 
of  friction  of  such  products  are  higher 
than  those  of  rolling  eleme.Tt  beanngs. 
We  find  no  evidence  that  the  petition  or 
any  exhibit  thereto  expressly  or 
implicitly  limits  the  scope  of  the 
investigations  on  the  basis  of 
coefficients  uf  fric'iun. 

While  It  might  be  argued  that  some  of 
the  products  under  investigation  may 
not  normally  be  referred  to  as  an 
"antifriction  bearing,"  such 
considerations  are  not  determinative  for 
purposes  of  establishing  the  scope  of 
these  investigations.  Spherical  plain 
bearings,  including  rod  ends,  were 
expressly  identified  in  the  petition  and 
we  have  determined  that  they  constitute 
a  separate  class  or  kind  of  merchandise. 

Rod  ends  a."e  simply  hearings  which 
ae  enclosed  m  a  threaded  housing  of  a 
specific.  gpn'?raiiy  recogni/ed  shape. 

Comment  3  Petitioner  contends  that 
there  is  no  bisis  for  SKF-France's 
attempt  to  differentiate  an  entire  class 
of  beanngs  on  the  ba,sis  of  product 
-ipplicat'on  because  the  petition  at  page 
14  specifically  identifies  "aviation  and 
aerospace"  applications  as  an 
illustration  of  the  many  applications  of 
antifnction  bearings  covered  by  the 
investigations 

Petitioner  also  contends  that  the 
arguments  adv.inced  b\  SKF  and 
Mmebea  that  rod  end  bearings  are 
airframe  or  fuselage  components 


unrelated  to  the  reduction  of  friction  are 
without  ment.  Petitioner  argues  that  the 
Department's  June  13,  1988,  product 
coverage  decision  memorandum 
explicitly  states  that  rod  ends  are 
included  withm  the  scope  of  the 
investigations  Rod  end  beanngs  are 
"true  beanngs  "  and.  accordingly,  are  not 
airframe  components  unrelated  to  the 
reduction  of  friction  (p.i,',  avionics 
equipment  or  fuselage  components), 
which  have  been  excluded  from  these 
investigations, 

SKF-France  contends  that  airframe 
ccirp.ponents  and  parts  thereof  are  a 
separate  class  or  kind  of  merchandise 
and,  therefore,  should  not  be  included 
within  the  scope  uf  the  investigations. 
SKF  further  contends,  in  the  alternative, 
that  the  Department  should  determine 
that  aircraft  components — other  than  the 
airframe  components  already 
specifically  excluded  by  the 
Department — are  a  distinct  class  or  kind 
of  merchandise  for  which  separate 
antidumping  duty  margins  should  be 
calculated. 

SKF-France  argues  that  airframe 
components  include  rod  ends,  links,  and 
special  parts,  such  as  struts,  catile 
tension  reg:ulator8,  and  fly-by-wire 
controls,  which  provide  stability  to  the 
aircraft  or  act  as  a  control  device  over 
certain  parts  of  an  airplane,  SKF-France 
contends  that  aircraft  components  have 
physical  characteristics  that  are 
different  from  those  of  the  bearings 
subject  to  these  investigations,  are 
produced  and  sold  through  separate 
channels  of  trade,  satisfy  unique 
customer  expectations  and  needs,  and 
are  advertised  and  displayed  in  a 
manner  different  from  that  for 
antifriction  bearings.  Specifically, 
aircraft  components  are  specialized 
products  manufactured  in  accordance 
with  specialized  and  detailed  aerospace 
standards,  as  well  as  strict  qualification 
procedures.  In  contrast  to  the  five 
classes  or  kinds  of  merchandise  subject 
to  these  investigations,  airframe 
components  are  subject  to  a  hydrogen 
embrittlement  process,  vigorous  quality 
control  procedures,  and  specialized  heat 
testing  procedures,  Ev  en  the  grease  used 
for  aircraft  components  differs  from  that 
used  in  a  standard  commercial  bearing. 
Thus,  aircraft  components  are  not 
interchangeable  or  competitive  with  the 
antifriction  bearings  subject  to  the 
investigations. 

SKF-France  also  contends  that  the 
Department  should  define  the  classes  or 
kinds  of  bearings  subject  to  these 
investigations  according  to  their  end 
use,  because  both  the  industry  and  the 
workplace  recognize  different  end  uses 
for  such  products.  Aircraft  components 
are  specially  designed  and  are  used  to 


serve  as  parts  in  the  aircraft.  Fly-by- 
wire  controls  are  used  to  convert 
mechanical  movement  into  electrical 
impulses  in  electronic  flight  control 
systems;  struts  support  the  floors  of  the 
aircraft  and  cable  tension  regulators  are 
used  for  aircraft  control  cables. 

Minebea  and  Rose  contend  that  even 
assuming  the  term  "antifriction  bearing" 
is  a  misnomer  for  bearings,  there  is 
ample  evidence  on  the  record  indicating 
that  the  majority  of  Minebea's  and 
Rose's  U.S.  exports  of  rod  ends  without 
rolling  elements,  spherical  plain 
bearings,  and  bushings  (otherwise 
known  as  journal  bearings  or  sleeves) 
are  airframe  and  fuselage  components 
unrelated  to  the  reduction  of  friction. 
Because  the  Department's  July  13. 1988. 
class  or  kind  decision  memorandum 
already  excluded  such  products  from  the 
scope  of  these  investigations,  the 
Department  should  not  include  such 
products  within  the  scope  of  the  final 
determinations. 

These  products  are  control  linkages  or 
flexible  joints  which  are  used  to  accept 
misalignment  or  minimize  stress  on  the 
airframe  or  fuselage  structure  and 
prevent  structure  failures.  Airframe 
components  used  in  the  primary  flight 
control  surfaces  (wing  flaps,  leading 
edge  slats,  elevator  controls)  are  used  to 
absorb  the  deflections  and  loads 
associated  with  takeoff,  landing,  and 
flight.  These  airframe  components  do 
not  function  in  a  continuous  rotational 
mode  like  a  rolling  element  antifriction 
bearing.  These  products  enter  under 
TSL'S.^  numbers  other  than  the  TSUSA 
number  681.3400  listed  in  Appenc'ix  V  of 
the  Department's  questionnaire, 

DOC  Position.  We  determine  th  it  all 
AFBs  (including  rod  ends  and  other 
spherical  plain  bearings)  used  in 
aviation  applications  are  covered  by  the 
scope  of  these  investigations.  However, 
we  have  excluded  from  the  scope  of 
investigation  airframe  components  that 
are  unrelated  to  the  reduction  of  friction. 
As  discussed  above  in  the  general  class 
or  kind  section,  the  Department  has  not 
distinguished  between  size,  precision 
and  application  for  the  purposes  of  its 
class  or  kind  determination. 

The  petition  at  page  14  specifically 
mentions  "aviation"  applications  as 
being  among  the  uses  and  applications 
of  the  antifriction  bearings  covered  by 
these  investigations,  Exhibit  4  to  the 
petiiion  specifically  lists  "Aircraft 
Control"  bearings.  Furthermore,  the 
express  language  of  the  petition  and 
exhibits  thereto  covers  spherical  plain 
bearings  and  rod  ends.  [See  also 
comments  and  responses  above.)  The 
Department's  June  13, 1988,  product 
coverage  decision  memorandum 
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similarly  states  that  "(r]od  ends  and  rod 
end  bearings,  which  some  parties  have 
referred  to  as  aircraft  components,  are 
subject  to  these  investigations." 
(emphasis  supplied  in  onginal).  This 
same  memorandum  also  states  that  only 
"(ajirframe  components  which  are 
obviously  unrelated  to  the  reduction  of 
friction  [e.g..  avionics  equipment  or 
fuselage  component.s)  are  not  subject  to 
these  investigations. "  (emphasis 
supplied  in  original). 

We  have  insufficient  information  to 
determine  whether  specific  items 
vaguely  referred  to  as  "aircraft 
components"  or  "airframe  components" 
are  outside  the  scope  of  these 
investigations  or  constitute  one  or  more 
separate  classes  or  kinds  of 
merchandise.  An  important  factor  in  our 
determination  is  the  vagueness  of  the 
terminology  used  by  some  of  the  parties. 
The  phrases  "aircraft  components  "  and 
"airframe  components"  are  subject  to 
extremely  varied  interpretations. 
Accordingly,  the  Department  is  unable 
to  be  more  specific  in  its  response. 
However,  it  should  be  clear  that  any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
on  aircraft,  automobiles,  or  other 
equipment,  are  in  fact  within  the  scope 
of  these  investigations.  It  should  also  be 
clear  that  tariff  classification  numbers 
are  not  determinative  of  the  products 
under  investigation.  Diversified 
Products  Corp.  v.  United  States.  572  F, 
Supp.  883,  887^88  (CIT  1983).  The  written 
description  of  the  scope  of  investigation 
defines  the  products  under  investigation 

Comment  4.  Petitioner  contends  that. 
contrary  to  the  assertions  of  several 
interested  parties,  high-precision. 
aerospace  bearings  are  exactly  like 
"commodity"  bearings  in  terms  of 
function  and  manufacture  and. 
therefore,  should  not  be  excluded  from 
the  scope  of  the  investigations.  To 
divide  antifrict'on  bearings  into  various 
classes  or  kinds  based  upon  end  uses. 
rather  than  on  inherent  characteristics 
of  such  bearings,  would  open  a 
Pandora's  box. 

Petitioner  further  contends  that  there 
IS  no  basis  for  the  exclusion  of 
aerospace  engine  bearings  for  the 
following  reasons:  (1)  Petitioner 
manufactures  the  aerospace  engine 
bearings  illustrated  in  BIG-AlA's  pre- 
heanng  brief;  (2)  these  bearings  are 
antifriction  bearings;  hence,  they  are  not 
unique  and  distinct  from  the  other 
bearings  included  in  the  investigations; 
(3)  the  materials  used  to  manufacture 
aerospace  engine  beanngs  (eg..  M50 
steel  and  silver  lined  cages)  are  not 
unique  to  those  bearings;  (4)  the 
production  facilities  used  to 


manufacture  aerospace  bearings  are  not 
unique  to  those  bearings;  that  is. 
petitioner  and  other  U.S.  domestic 
produc  ers  of  antifnction  bearings  can 
H.nd  have  produced  aerospace  bearings 
111  the  same  plants  that  manufacture 
beanngs  for  less  "exotic"  applications; 
(5)  warranties  and  guarantees,  as  well 
as  special  certificatiL>n  and  testing 
requirements,  for  aerospace  bearings  are 
likewise  not  different  from  the 
guarantees  assumed  by  the  petitioner  on 
various  other  bearings;  (6)  high 
temperature  and  heavy  load 
requirements  are  not  unique  to 
aerospace  bearings.  For  example,  the 
temperature  in  an  automobile  engine 
may  equal  or  exceed  that  at  the  front 
end  of  an  aircraft  engine:  and  (7)  if  is  not 
unique  that  aerospace  bearings  are 
specially  ordered:  petitioner,  as  well  as 
other  US,  domestic  manufacturers  of 
antifriction  bearings,  produces  by 
special  order  many  products  that  are  not 
advertised  or  included  in  its  catalogues. 

Petitioner  also  contends  that  the 
Department  should  deny  the  requests  of 
SKF  and  FAG-FRG  to  establish  a  new 
class  or  kind  of  merchandise  for 
aerospace  bearings  and,  accordingly,  to 
calculate  a  separate  antidumping  duty 
margin  for  such  bearings.  Petitioner 
argues  that  SKF  has  not  explained 
whether  all  high  precision  bearings 
would  constitute  a  single  class  or  kind 
of  merchandise,  or  whether  such 
bearings  should  be  broken  down  into 
the  five  classes  or  kinds  of  merchandise 
already  identified  by  the  Department. 
The  verification  reports  reveal  that 
FAG-FRG  was  unable  to  supply 
conclusive  evidence  that  such  bearings 
represent  a  separate  and  distinct  class 
or  kind  of  merchandise.  Nowhere  in  any 
of  the  verification  reports  is  there  a 
specific  discussion  concerning  the  length 
of  the  qualification  process,  the  use  of 
more  advanced  technologies,  use  of 
stricter  quality  control  procedures,  use 
of  different  channels  of  trade,  and  the 
different  ultimate  expectations  of  the 
end  users, 

BIG-AIA  and  FAG-FRG  contend  that 
the  Department  should  exclude 
aerospace  engine,  ball,  cylindrical,  and 
spherical  roller  bearings  from  the  scope 
of  investigation.  BIG-AIA  and  FAG- 
FRG  also  contend,  as  an  alternative  to 
the  exclusion  of  aerospace  bearings 
from  the  scope  of  investigations,  that  the 
Department  should  find  that  these 
products  constitute  a  separate  class  or 
kind  of  merchandise.  Accordingly,  the 
Department  should  calculate  a  separate 
antidumping  duty  margin  for  such 
products. 

BIG-AIA  advances  two  arguments  to 
support  the  exclusion  of  aerospace 


engine  bearings  from  the  scope  of  the 
investigations.  First,  the  petition  makes 
no  specific  reference  to  custom-made 
aerospace  engine  bearings;  instead,  the 
petition  covers  only  commodity 
bearings.  Second,  aerospace  engine 
bearings  differ  from  antifriction  bearings 
in  terms  of  physical  characteristics, 
ultimate  uses,  expectations  of  the 
ultimate  purchaser,  channels  of  trade 
and  distribution,  and  the  manner  in 
which  the  product  is  displayed  and 
advertised. 

BIG-AIA  argues  that  aerospace 
engine  bearings  are  custom-made  rather 
than  standardized  as  commodity 
bearings  are,  are  produced  from  M50 
and  M50  NIL  steel,  and  have  cadmium- 
plated  surfaces.  Almost  all  other 
bearings  are  manufactured  from 
standard  SAE  52100  steel,  a  less 
expensive  and  lower  grade  alloy.  The 
design  of  an  aerospace  bearing  contains 
much  greater  detail  than  that  of  a 
commodity  bearing;  aerospace  engine 
bearings  are  manufactured  at  production 
facilities  and  by  workers  separate  from 
those  utihzed  to  manufacture 
staruiardized  commodity  bearings;  the 
technologies  used  to  manufacture 
aerospace  engine  and  commodity 
bearings  differ.  Aerospace  bearings 
command  a  higher  selling  price  than 
commodity  bearings,  because  aerospace 
bearings  are  one  hundred  times  more 
expensive  to  produce  than  commodity 
bearings. 

SKF  contends  that  aerospace  engine 
bearings  are  subject  to  extremely  strict 
quality  control  and  qualification 
procedures.  SKF  further  contends  that 
none  of  the  TSUS  numbers  under  which 
aircraft  ball  bearings  enter  the  United 
States  is  listed  as  being  subject  to  the 
investigations. 

BIG-AIA.  FAG-FRG.  and  SKF 
contend  that  such  bearings  have  unique 
applications.  These  bearings  are  used 
exclusively  in  missiles,  spacecraft,  and 
aircraft  (fixed  wing  and  rotary  wing),  as 
well  as  in  main  propulsion  engines  [e.g., 
aerospace  engines),  auxiliary  aircraft 
power  units,  gear  boxes,  and 
instruments.  As  such,  these  bearings  are 
not  interchangeable  and  competitive 
with  standardized  antifriction  bearings, 
BIG-AIA  further  contends  that  such 
bearings  must  be  able  to  withstand 
operating  temperatures  uncommon  to 
those  at  which  commodity  bearings 
must  operate,  are  subject  to 
aerodynamic  loads  different  from  those 
of  commodity  bearings,  must  be  able  to 
perform  at  all  altitudes,  and  must 
comply  with  the  safety  standards 
promulgated  by  the  Federal  Aviation 
Administration. 
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Customer  expectations  are,  therefore, 
unique,  that  is.  aerospace  engine 


common  the  functional  capabilities  of 
the  bearings  under  investigation. 


spectrum  of  precision  grades.  When  a 
high  grade  bearing  is  required,  a  lower 
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were  always  within  the  scope  of  these 
investigations.  Petitioner  also  argues 


Bal!  beirings,  cy'indrical  roller  bearings, 
sphprical  roller  bearings,  spherical  plain 


antifriction  bearings,  on  the  other  hand. 
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Customer  expiTtatior.s  are.  therefore. 
unique:  thdt  is,  aerospace  engine 
manufacturers,  rfither  than  the  bearings 
manufacturers,  desij^r.  the  hijarings  to  be 
utihzed  in  their  engines.  These  hfarings 
also  carry  special  warranty  and 
guarantee  proRrams,  Aerospace  engine 
bearings  are  sold  and  distnbuVd  only  to 
the  specific  engine  manufacturer  thai 
designed  and  ordered  such  bearings:  as 
a  result,  such  bearings  cannot  be 
purchased  "off  the  shelf."  Decause 
aerospace  engine  bearings  are  custom 
designed,  advertising  for  such  products 
consists  of  name  recognition  and 
product  capability  information,  rather 
than  catalogue  information. 

Finally,  FAG-FRG  contends  that 
according  to  the  analysis  developed  by 
the  Department's  Office  of  Industrial 
Resource  Administration  ("OIRA  '), 
super-precision  ball  beanngs  and 
cvlindrical  roller  bearings,  the  tw.o  t>pes 
of  bearings  piimarily  used  in  aerospace 
engine  applications,  constitute  separate 
and  discrete  product  categories 

DOC  Position.  We  determine  that 
aeiospace  engine  bearings  are  within 
the  scope  of  these  investigations  and 
have  not  treated  them  ,i3  a  separate 
class  or  kind  of  merchandise.  As 
discussed  above  in  the  general  cUiss  or 
kind  section,  the  Department  did  not 
distinguish  between  size,  precision  and 
application  in  making  its  class  or  kind 
determination. 

Contra.'7  to  the  arguments  of  BIG- 
.•\IA.  the  petition  specifically  lists 
"aviation  and  aerospace"  and  "aircraft 
engines"  as  illustrations  of  the  uses  of 
antifriction  bearings  covered  by  these 
mvestigdtions  (See  Petition  at  14  17). 

The  essence  of  the  argument 
advanced  by  BIG-AI.A  and  FAG-FRG  is 
that  the  Department  should  exclude 
aerospace  eng;ne  bearings  from  the 
8'.;ope  of  these  invustigations  based  on 
the  end  use  of  such  bearings — that  is, 
their  final  application  in  aircraft 
engines.  As  noted  above,  the  petition 
and  exhibits  thrre'o  already  cover  such 
applications 

AddiHon-illv,  to  accept  the  argument 
th  it  aircraft  engine  bearings  are  a 
sipara»e  class  or  kind  would  require  the 
Department  to  reach  an  unreasonable 
conclusion — ,'.p,.  that  for  each  specific 
application  in  which  a  particular  bearing 
may  be  used,  a  separate  class  or  kind  of 
merchandise  would  be  determined  to 
exist. 

That  material  content,  quality,  design. 
pre(.ision.  or  degree  of  engineering 
control  may  d:ffer  is  typical  of  the 
subject  merchandise  since  bearings  are 
used  in  an  enorm.ous  variety  of 
specialized  final  applications  However. 
tlieso  products  all  provide  and  have  in 


common  the  functional  capabilities  of 
the  bearings  under  investigation 

BIG-ALA  and  FAG-FRG  would  have 
the  Department  determine  that  two  ball 
bearings  with  similar  dimensions  and 
design  constitute  two  separate  classes 
or  kinds  of  merchandise  w  hen  one  of 
those  bearings  is  designa'ed  as  a" 
"aerospace  bearing,"  and  the  other  is 
desianated  as  a  "standard  bearing"  .ind 
used  in  an  automobile.  Conversely. 
these  interested  parties  would  have  the 
Department  determine  that  a  cylindrical 
roller  bearing  and  a  ball  bearing  are 
similar  and,  thus,  fall  within  the  same 
class  or  kind  of  merchandise  when  both 
bearings  are  designated  as    aerospace 
bearings."  While  there  may  be 
discernible  differences  between 
aerospace  engine  bearings  and  other 
bearings,  the  analysis  proposed  by  the 
interested  parties  would  elevate  the 
final  end  use  of  a  bearing  as  the  sole 
distin>jiiishing  factor  among  all  bearings, 
thereby  ignoring  important  differences 
between  the  types  of  bearings  in  its 
proposed  class  or  kind  of  merchandise. 
As  discussed  above  in  the  comments  on 
class  or  kind,  the  functional  capabilities 
of  a  bearing  are  determined  by  the 
shape  of  the  rolling  element  (and  the 
shape  of  the  contact  surfaces  in  the  ctise 
of  spherical  plain  bearings]. 

We  also  disagree  with  the  contention 
advanced  by  FAG-FRG  that,  because 
OIR  found  that  super-precision  ball 
bearings  and  cylindrical  roller  bearings, 
the  two  types  of  bearings  primarily  used 
in  aerospace  engine  applications, 
constitute  separate  product  categories, 
the  Department  is  somehow  bound  by 
that  finding.  OIRA  made  its  finding  in 
the  context  of  an  investigation 
undertaken  pursuant  to  section  232  of 
the  Trade  Expansion  Act  of  19ti2  (19 
U.S.C.  section  1862(h)).  Although  OIRA  s 
finding  may  be  instructive  in  the  context 
of  the  Department's  antidumping 
investigation,  it  is  important  to  note  that 
the  objectives  of  the  two  investigations 
are  significantly  different.  Investigations 
undertaken  pursuant  to  section  2.i2  seek 
to  ascertain  the  production  levels  of  an 
industry  important  to  the  national 
security  of  the  United  States  to 
determine  whether  import  relief  is 
warranted;  by  contrast,  those 
investigations  undertaken  pursu.int  to 
sections  701  and  731  of  the  Act  seek  to 
identify  and  offset  injurious  subdization 
and  dumping  practices,  respectively. 
Because  the  objectives  of  the  two 
investigations  are  different,  the 
Department  is  not  bound  by  a  findins 
made  by  a  different  departmental 
organization  that  administers  a  different 
statute. 

Comment  5.  Petitioner  contends  that 
bearings  are  made  according  to  a  wide 


spectrum  of  precision  grades.  When  a 
high  grade  bearing  is  required,  a  lower 
grade  one  cannot  be  substituted.  This, 
however,  does  not  warrant  class  or  kind 
distinctions  on  the  basis  of  precision 
grade.  High  precision  bearings  are 
exactly  like  "commodity"  bearings, 
except  that  they  are  engineered  and 
produced  to  more  precise  tolerances.  In 
function  and  manufacture,  however, 
they  are  essentially  identical.  Petitioner 
notes  that  a  division  between  precision 
and  non-precision  bearings  could 
require  the  carving  out  of  many 
additional  classes  or  kinds  of 
merchandise. 

SKF  argues  that  high  precision 
bearings,  those  with  ABEC  and  RBEC 
precision  ratings  of  7-9,  constitute  a 
separate  class  or  kind  of  merchandise. 
Ordinary  bearings  are  not 
interchangeable  with  high  precision 
bearings  inasmuch  as  the  latter  are 
manufactured  to  higher  standards  and 
more  demanding  specifications,  using 
different  raw  materials.  High  precision 
bearings  are  used  in  different 
applications  and  are  marketed  through 
d;fferent  channels  of  trade  to  a  different 
class  of  customers  at  very  high  prices. 

A  user  of  imported  high  precision  ball 
hearings,  the  Ptecise  Corporation,  has 
submitted  an  exclusion  request  for  high 
precision  ball  bearings  (ABEC  7  and  9 
with  inner  diameter  less  than  or  equal  to 
40mml. 

DOC  Position.  Bearing  precision  is  an 
application-specific  requirement  that  we 
do  not  consider  to  be  a  sufficient  basis 
for  establishing  a  separate  class  or  kind 
of  merchandise  in  these  investigations. 
See  our  discussion  above  in  the  general 
class  or  kind  section.  Although  a  high 
precision  bearing  may,  in  some  sense, 
be  a    better"  bearing,  it  is  a  qualitative 
variation  that  could  apply  to  any  one  of 
the  five  categories  under  investigation. 
Further,  the  functional  characteristics 
are  essentially  the  same  as  lower 
precision  bearings  of  the  same  rolling 
t  lem.ent  type.  [See  also  our  discussion  of 
class  or  kind  above.) 

The  request  of  Precision  Corporation 
IS  based  on  economic  considerations 
that  are  beyond  the  scope  of  our 
analysis. 

Commt-nt  6 — Linear  Motion  Devices. 
Petitioner  contends  that,  contrary  to  the 
allegations  of  several  interested  parties, 
linear  motion  bearings  and  linear  motion 
guides  (for  purposes  of  this  discussion 
collectively  referred  to  as  linear  motion 
devices  or  LMDs)  are  included  within 
the  scope  of  these  investigations. 
Petitioner  argues  that  the  characteristic 
of  facilitating  linear  motion  does  not 
make  LMDs  something  other  than 
antifriction  bearings  and  that  LMDs 


wore  always  within  the  scope  of  these 
investigations.  Petitioner  also  argues 
that  it  produces  L.MDs,  even  though 
there  is  no  requirement  that  a  petitioner 
m.inuf^icture  every  product  that  is 
subject  to  investig.ition.  In  addition, 
petitioner  contends  that  Thomson 
Industries  Inc..  a  domestic  producer  of 
LMDs.  fully  supports  the  petition. 

Deutsche  Star  GmbH.  SKF.  THK,  1\A 
France.  Nippon  Thompson,  and  ,\'SK 
individually  argue  that  LMDs  are  not 
within  the  scope  of  these  investigations. 
These  interested  parties  offer  several 
arguments  in  support  of  this  assertion. 
Many  interested  parties  contend  that 
LMDs  do  not  fall  within  any  of  the 
classes  or  kinds  of  merchandise  defined 
by  the  Department  for  the  purposes  of 
these  investigations  and  that  LMDs 
constitute  a  separate  cl.iss  or  kind  of 
merchandise.  Several  interested  parties 
state  that  L.MDs  are  not  antifriction 
bearings  as  they  differ  substantially 
from  the  subject  bearings  in  terms  of 
function  and  design,  Certain  interested 
parties  contend  that  it  is  improper  to 
categorize  LMDs  as  antifriction  bearings 
based  solely  on  the  type  of  rolling 
element  employed  within  the  device. 
Many  interested  parties  pro.ide 
extensive  analysis  of  the  differences 
between  LMDs  and  antifri.tion  bearings 
based  on  the  criteria  established  in 
Diversified  Products  Corp.  v.  Unitfd 
States.  6  CIT  15.5  at  162,  ,572  F.  Supp.  883 
f1%3).  Certain  interested  parties  argue 
that  the  petition  lacks  any  mention  of 
LMDs  and  that  petitioner  has  sought  to 
include  LMDs  retroactively.  Certain 
interested  parties  submit  that  the 
Department  should  note  the  ITC's 
observation  that  LMDs  are  products 
which  do  not  appear  to  be  hearings. 
Furthermore,  interested  p;irties  argue, 
LMDs  are  a  separate  class  or  kind  of 
merchandise  which  must  be  excluded 
from  the  scope  of  these  investigations  as 
petitioner  has  failed  to  provide  the 
Department  with  a  reasonable  basis  for 
inclusion. 

DOC  Position.  While  petitioner  and 
interested  parties  pro\  ide  several 
arguments  with  respect  to  the  inclusion 
or  exclusion  of  LMDs  from  the  scope  of 
these  investigations,  we  believe  the 
description  and  definition  of  the  subject 
merchandise  covered  by  the  petition  to 
be  the  primary  basis  on  which  to 
determine  whether  LMDs  are  within  the 
scope  of  these  investigations.  Based  on 
the  following  analysis,  we  have 
excluded  LMDs  from  the  scope  of  these 
investigations. 

The  petition  is  silent  with  respect  to 
LMDs.  The  petition  expressly  identifies 
the  following  products  as  included 
w  ithin  the  scope  of  these  investigations: 


Ball  beirings,  cy'indrical  roller  bearings, 
spherical  roller  bearings,  spherical  plain 
bearings,  needle  roller  bearings,  thrust 
bearings,  tappet  bearings,  and  all  mounted 
bearings  such  as  set  screw  housed  units, 
bushings,  pillow  block  units,  flange,  cartridge 
and  take-up  units  hnd  parts  including  balls, 
rollers,  cages  or  retainers,  cups,  shields  and 
seals.  (Petition,  page  13) 

The  petition  clearly  specifies  certain 
products  as  covered  by  the 
investigations  which  otherwise  might 
not  generally  be  understood  to  be 
encompassed  by  the  phrase  "antifriction 
bearings."  Petitioner  provides  specific 
reference  to  housed  units  and  pillow 
block  units  as  merchandise  covered  by 
the  petition.  Although  petitioner  adds 
that  "|t)his  petition  covers  all  types  of 
bearings  and  parts,  except  tapered  roller 
bearings,  regardless  of  whether  they  are 
depicted  in  Exhibit  3  or  listed  in  Exhibit 
4  [of  the  petition],  and  regardless  of 
whether  the  foreign  producers  use 
different  designations  for  the  products," 
(Petition,  page  16]  the  cited  exhibits 
(which  include  petitioner's  product  lists) 
do  not  mention  linear  motion  bearings 
or  linear  motion  guides. 

Furthermore,  we  have  determined  that 
LMDs  are  substantially  different  from 
antifriction  bearings,  as  described  in  the 
petition.  For  example,  LMDs  do  not 
contain  the  four  basic  components  cited 
in  the  petition  that  most  antifriction 
bearings  contain:  "outer  ring  or  outer 
race,  inner  ring  or  inner  race,  a  series  of 
balls  or  roller  elements  which  fit  into 
openings  in  the  separator  or  cage,  and  a 
separator  or  cage  which  keeps  the  balls 
or  rollers  equally  distributed  around  the 
races."  (Petition,  page  15) 

Linear  motion  guides  (LMGs) 
generally  consist  of  a  mounting  block  to 
which  the  load  is  attached  and 
rectangular  rails  on  which  the  block 
rides  LMGs  contain  circulating  balls 
(some  use  rollers)  between  the  block 
and  the  rails  to  ensure  smooth 
continuous  motion  necessary  for 
repeated  accurate  positioning  along  a 
linear  track.  Examples  of  LMG 
applications  are  laser  processing, 
machine  tool  equipment  and 
photocopier  equipment.  Linear  motion 
bearings  (LMBs)  generally  consist  of  a 
shell  that  encloses  a  reciprocating  shaft. 
LMBs  contain  recirculating  balls  riding 
on  the  inside  of  the  shell  to  ensure 
proper  alignment  and  smooth  precise 
movement  of  the  shaft.  For  example. 
LMBs  are  used  in  the  operation  of 
hydraulic  dye  presses  where  it  is  crucial 
that  the  press  come  straight  down  on  the 
same  spot  every  time. 

The  primary  function  of  LMBs  is  to 
facilitate  precise  linear  movement  and 
that  of  LMGs  is  to  facilitate  precise 
linear  positioning.  The  subject 


antifriction  bearings,  on  the  other  hand, 
generally  reduce  friction  and  support  a 
rotating  load.  Antifriction  bearings  do 
not  facilitate  the  linear  movement  or 
linear  positioning  of  a  load.  Thus.  LMUs 
and  the  merchandise  described  in  the 
petition  are  distinct  products  with 
fundamentally  different  functions.  It 
cannot  be  assumed,  therefore,  that  the 
petition  was  intended  t'^  include  either 
linear  motion  guides  or  linear  motion 
bearings  in  the  scope  of  these 
investigations. 

Accordingly,  we  have  determined  that 
the  linear  motion  guides  and  linear 
motion  bearings  described  above,  and 
dedicated  parts  thereof,  are  not  subject 
to  these  investigations. 

Comment  7.  Petitioner  contends  that 
there  is  no  basis  for  excluding  split 
cylindrical  roller  bearings  since  these 
products  are  split  simply  to  facilitate 
installation. 

Cooper  Bearings  contends  that  its  split 
cylindrical  roller  bearing  is  a  different 
class  or  kind  of  merchandise  from  the 
products  included  in  these 
investigations  and.  as  such,  should  be 
excluded  from  the  investigations'  scope. 
Cooper  Bearings  argues  that  its  products 
are  unlike  any  other  bearing  in  these 
investigations  in  that  they  are 
manufactured  to  yield  halved 
components  which  are  assembled 
around  a  shaft,  rather  than  slid  onto  the 
end  of  the  shaft  as  in  standard  bearings. 
Cooper  Bearings  argues  that,  unlike 
standard  bearings,  its  products  are  sold 
primarily  to  the  replacement  market  in 
low  volumes  at  high  prices. 

DOC  Position.  We  agree  with 
petitioner.  The  petition  stated  that  it 
covered  "lalU  types  of  antifriction 
bearings,  other  than  tapered  roller 
bearings"  (emphasis  added).  It  is 
uncontroverted  that  split  cylindrical 
roller  bearings  are  antifriction  bearings. 
These  bearings  contain  the  four 
essential  elements  which  petitioner 
describes  as  typifying  ball  and  roller 
bearings:  Inner  race,  outer  race,  rolling 
elements,  and  separator  or  cage. 
(Petition  at  page  15.)  Although  Cooper    . 
emphasizes  the  advantages  of  its  split 
cylindrical  roller  bearing  in  its  mounting, 
it  is  clear  that,  once  fixed  onto  a  shaft, 
the  split  bearing  operates  no  differently 
from  more  standard  bearing  designs. 

While  the  Department  does  not 
challenge  Cooper's  claim  that  split 
cylindrical  roller  bearings  have  a  special 
design  aimed  for  the  aftermarket,  the 
intended  application  does  not  change 
the  nature  of  the  product  itself,  namely, 
that  it  is  a  cylindrical  roller  bearing. 
[See  comment  above  regarding 
aerospace  bearings.)  The  vast  array  of 
possible  be.iring  end  use  applications 
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has  led  to  a  wide  variety  of  designs, 
sizes,  and  speciRcations  that  can  be 
viewed  as  engineering  and  design 
variants  of  a  common  theme.  As  such, 
the  Department  concludes  that  split 
cylindrical  roller  bearings  are  properly 
included  within  the  scope  of  these 
in\estigations  and  properly  fall  within 
the  cylindrical  roller  bearing  class  or 
kind. 

Comment  8.  Petitioner  contends  that 
wheel  hub  units  are  properly  included 
v\  ithin  the  scope  of  these  investigations, 
since  these  items  are  simply  mounted  or 
packaged  be.i rings.  Petitioner  also 
aigues  that  the  petition  expressly  names 
wheel  hub  uniis  as  a  product  under 
investigation. 

The  SKF  companies  and  NSK  contend 
that  wheel  hub  units  should  be  excluded 
from  these  investigations  because  they 
are  more  than  an  antifriction  bearing. 
\ IN  contends  that  wheel  hub  units  are 
not  the  same  class  or  kind  of 
merchandise  as  the  bearings  under 
investigation.  In  addition,  all  three 
companies  apply  the  five  Diversified 
Products  criteria  in  support  of  their 
arguments.  Respondents  also  cite  a  July 
1983  Customs  Service  ruling  which 
states  that  generations  2  and  3  wheel 
hub  units  "demonstrate  functions  which 
are  in  excess  of  those  normally 
a.ssociated  with  ball  or  roller  bearings." 

DOC  Position.  We  determine  that 
wheel  hub  units  (generations  1.  2.  and  3) 
are  properly  within  the  classes  or  kinds 
of  merchandise  subject  to  these 
investigations. 

The  petition  expressly  included  wheel 
hub  units  without  limitation  as  to 
generation.  Wheel  hub  unit  generation  1 
is  essentially  a  double-row  ball  bearing. 
(Generation  1  may  also  contain  two 
rows  of  tapered  rollers  but  such  units 
are  not  within  the  scope  of  these 
investigations  )  The  races  of  wheel  hub 
uriit  generations  2  and  3  have  been 
expanded,  flanged,  drilled,  and/or 
splined. 

Wheel  hub  unit  generation  1  is  clearly 
within  the  scope  of  investigation  and  no 
parties  have  sought  their  exclusion. 
With  .--espect  to  generations  2  and  3.  we 
find  that  they  are  simply  bearings 
modified  m  ways  similar  to  other 
bearnes  which  have  Ranged  or 
otherwise  enhanced  parts  containing 
raceways.  While  wheel  hub  units  may 
have  features  which  allow  them  to  serve 
add:»ional  functions  such  as  facilitating 
mounting,  they  retain  their  essential 
bearing  func'ion.  The  additional 
features  found  on  wheel  hub  units  are 
simply  engineering  and  design 
variations  which  do  not  alter  the 
fundamental  nat'jre  of  the  product  as  a 
beanng. 


With  respect  to  the  Customs  ruling. 
we  note  that  such  rulings  are  not 
determinative  of  the  issue  of  which 
products  are  covered  by  an  antidumping 
or  countervailing  duty  petition, 
investigation  or  order.  In  addition,  that 
ruling  describes  the  items  in  question  as 
"ball  bearings"  and  notes  that  the 
company  literature  provided  to  the 
Customs  Service  refers  to  the  wheel  hub 
units  as  "bearing  units." 

Comment  9.  Petitioner  contends  that, 
contrary  to  SKF's  assertion,  miniature/ 
very  small  bearings  and  large-size 
bearings  should  not  be  considered 
separate  classes  or  kinds  of 
merchandise.  Petitioner  argues  that, 
while  different  machines  may  be  used  to 
produce  different  size  bearings,  the 
length  of  the  production  run  is  as  much  a 
determinant  of  the  machinery  used  as 
the  size  of  the  bearing.  Machines  with 
greater  flexibility  tend  to  be  used  for 
short  production  runs  and  dedicated 
machines  for  long  production  runs. 
Similarly,  different  equipment  is  used 
for  different  size  bearings.  Petitioner 
also  argues  that  a  single  facility  can 
produce  a  variety  of  bearing  sizes  and 
cites  a  1968  Koyo  catalogue  which  refers 
to  Koyo's  Takamatsu  plant  as  producing 
miniature  and  instrument  bearings, 
medium  size  ball  bearings  and  power 
transmission  bearings.  Petitioner 
believes  that  neither  size  nor  special 
application  is  a  sufficient  justification 
for  distinguishing  a  class  or  kind  of 
merchandise  since  all  antifriction 
bearings  possess  the  same  general 
physical  characteristics  and  perform  the 
same  general  function. 

SKF  contends  that  miniature  and  ver>' 
small-size  bearings  (i.e..  outside 
diameter  less  than  30mm)  and  large-size 
bearings  [i.e.,  outside  diameter  in  excess 
of  420niin)  each  constitute  a  separate 
class  or  kind  of  merchandise.  SKF 
argues  that  the  miniature  and  very 
small-size  bearings  are  physically 
different  from,  ordinary  and  large-size 
bearings,  are  produced  for  specialized 
applications,  and  are  sold  through 
different  distribution  channels.  In  fact, 
in  the  United  States,  miniature  bearing 
sales  are  handled  by  SKF  Specialty 
Bearings,  not  by  the  SKF  Bearing 
Industries/Bearing  Services  network 
that  handles  sales  of  ordinary  bearings. 
Moreover,  separate  facilities  and 
different  production  processes  and 
equipment  are  used.  Microscopes  and 
"white  rooms"  are  required.  SKF  offers 
similar  arguments  for  separating  out 
large-size  bearings,  maintaining  that 
they  are  custom  made  in  special 
facilities  and  are  used  in  special 
applications. 

DOC  Position.  We  disagree  with 
respondent.  As  discussed  above  in  the 


genera!  class  or  kind  discussion,  the 
Department  has  not  distinguished 
between  size,  precision  and  application 
for  the  purposes  of  our  class  or  kind 
decision.  Each  of  the  five  classes  or 
kinds  under  investigation  is  made  in  a 
wide  range  of  sizes,  which  makes  size  a 
qualitative  rather  than  a  class  or  kind 
distinction.  The  mere  existence  of 
dimensional  differences  within  product 
classes  docs  not  detract  from  the  fact 
that  all  bearings  within  each  class  share 
the  same  general  physical  and 
functional  characteristics  as  well  as 
differences  relative  to  the  other  classes. 
[See  "Class  or  Kind  of  Merrhandisc" 
section  of  this  Appendix.) 

Comment  W.  One  respondent,  SKF- 
FRG,  argues  that  slewing  rings  are  so 
substantially  different  in  physical 
characteristics,  use  and  customer 
expectations  that  they  should  be 
excluded  f'-om  the  scope  cf  the 
investigations.  SkF-FRG  asserts  that 
not  only  are  slewing  rings  extremely 
large,  they  are  desi<jned  generally  to 
move  in  less  than  a  90  degree  arc  rather 
than  to  reduce  friction  between  moving 
and  fixed  parts  through  rotation. 

Another  respondent.  FAG-FF:G. 
claims  that  petitioner's  characterization 
of  slewing  rings  as  "large  diameter  ball 
bearings  with  gears  c\ii  in  the  cup"  is 
disingenuous  and  misleading.  FAG-FFG 
alleges  that  slewing  rinas  are  large, 
custom-made  devices  which,  unlike  a 
standard  bearing,  are  an  integral  part  of 
a  m.achine.  While  FAG-FRG  concedes 
that  slewing  rings  may  in  some  cases 
have  balls  or  rollers,  as  well  as  gears,  in 
other  instances  they  lack  these 
characteristics. 

A  third  interested  party,  Rothe  Erde 
Schmiedag  AG  (RES),  points  to  the 
Department's  June  13. 1988.  scope 
memorandum  in  support  of  its 
contention  that  the  Department 
explicitly  excluded  slewing  r-ngs  at  an 
early  stage  of  the  investigations.  RES 
agrees  with  that  derision,  arguing  that 
neither  slevv-mg  rin^s  nor  their  separate, 
machinery  part  tariff  classifi.-ations 
were  referenced  in  the  petition.  RES. 
like  SKF-FRG,  dees  not  believe  that 
petitioner  is  a  producer  of  the  product. 
Moreover,  RES  stresses  that  the 
exclusion  of  slewing  rings  is  justified  on 
the  basis  of  different  physical 
characteristics,  distribution  patterns, 
uses  and  costs. 

RES  adds  that  a  reversal  of  the 
Department's  exclusion  decision  would 
be  unfair  and  deny  RES  its  due  process 
rights.  If  slewing  rings  were  intended  to 
be  included,  the  Department  should 
have  solicited  information  on  the 
product,  particularly  as  it  differs  so 
much  from  other  products  investigated. 
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The  Department  solicited  no  such 
information,  and  there  is  no  information 
on  the  record  concerning  sales  of 
slewing  rings.  RES  consequently  has 
relied  on  the  Department's  actions  and 
assurances  that  slewing  rings  are  not 
included  in  the  investigations. 

Petitioner  asserts  that  the  petition 
covers  a  variety  of  bearing  products, 
including  slewing  rings,  and  that  it  is  a 
manufacturer  of  slewing  rings.  Petitioner 
characterizes  slewing  rings  as  basically 
bearings  with  gear  teeth  on  the  inner  or 
outer  rings  (or  both). 

Petitioner  therefore  believes  that  the 
Department's  June  13  memorandum 
improperly  excluded  slewing  rings, 
particulariy  as  the  Department  virtually 
ignored  the  fact  that  slewing  "bearings" 
have  physical  characteristics,  uses  and 
channels  of  distribution  identical  to  the 
other  bearings  under  investigation. 
Petitioner  states  that  slewing  rings  may 
be  either  plain,  ball  or  roller  bearings, 
but  in  all  instances  the  physical 
characteristic  that  predominates  is  the 
presence  of  an  inner  ring  and  an  outer 
ring.  Arguing  that  case  law  and  ITA 
precedent  establish  that  the 
predominant  function  of  an  article 
identifies  whether  it  should  be  in  the 
class  or  kind  of  merchandise  covered  by 
an  order  (see.  e.g..  Television  Receivers, 
Monochrome  and  Co/or.  from  Japan.  52 
FR  8942  (1987)).  petitioner  contends  that 
the  addition  of  a  gear  on  the  inner  or 
outer  race  of  a  slewing  ring  does  not 
change  the  primary  purpose  of  the 
bearing— ;.e.,  to  permit  motion  while 
supporting  a  load. 

Petitioner  points  to  SKF's  submission 
of  June  13, 1988,  to  support  its  contention 
that  the  use  and  market  for  slewing 
rings  are  no  different  from  those  for 
other  antifriction  bearings.  SKFs 
statements  that  "[sjlewing 
rings  *  *  *  are  large-sized  bearings 
specifically  designed  to  accommodate 
oscillating  movements."  and  that  they 
"permit  rotation  of  the  mobile  section  of 
an  assem.bly  and  accommodate  tilting 
movements  as  well  as  axial  and  radial 
loads"  are  cited  by  petitioner  as 
evidence  that  slewing  rings,  and 
cylindrical  or  spherical  thrust  bearings 
share  the  same  applications.  The  use  of 
slewing  rings  on  construction 
machinery,  hoisting  and  mechanical 
handling  equipment  and  in  the  steel 
industry  are.  in  petitioners  estimation. 
all  applications  and  markets  typical  of 
antifriction  bearings  in  general. 

DOC  Position.  Following  careful 
consideration  of  the  information  and 
arguments  presented  by  all  parties,  the 
Department  has  concluded  that  slewing 
rings  and  slewing  bearings  (slewing 
rings)  are  within  the  scope  of  the 
investigations. 


Although  petitioner  did  not 
specifically  refer  to  slewing  rings  in  the 
petition,  Torrington's  May  26, 1988 
submission  points  out  that  "(tjhe 
petition  also  covers  bearing  products 
referred  to  by  one  or  more  respondents 
as  *  *  *  slewing  rings."  Furthermore, 
the  Department  notes,  like  petitioner, 
that  arguments  and  information 
presented  by  both  FAG-FRG  and  SKF- 
FRG  refer  specifically  to  slew  ing  rings 
as  "bearings  "  .Moreover,  it  appears  that 
petitioner  intended  to  include  slewing 
rings  in  the  scope  of  these  investigations 
since  they  possess  inner  rings,  outer 
rings,  and  rolling  elements,  the  broad 
genera!  physical  characteristics  utilized 
by  petitioner  in  characterizing  the 
merchandise  under  investigation. 

Respondents  rely  heavily  on  the  fact 
that  slewing  rings  tend  to  be  custom- 
made  for  specialized  applications, 
however,  the  same  argument  can  be 
made  for  a  number  of  other  products 
which  the  Department  has  determined 
are  properiy  within  the  scope  of  these 
investigations.  [See  comments  and  DOC 
positions  with  respect  to  high  precision 
and  large-size  bearings). 

Respondents  have  also  suggested  that 
the  customary  feature  of  gear  teeth  on  a 
slewing  ring  causes  the  product  to  have 
two  chief  functional  characteristics,  and 
consequently  renders  it  more  than  a 
bearing.  However,  after  considering 
petitioner's  counterarguments  and 
consulting  with  the  Department's 
industry  analyst,  we  have  determined 
that  the  additional  gear  function  on 
many  slew  ing  rings  is  no  more  than  an 
enhancement  of  the  product  common  to 
many  other  bearings  as  well.  This 
enhancement  is  insufficient  to 
distinguish  slewing  rings  from  the 
classes  or  kinds  of  merchandise  subject 
to  these  investigations. 

Finally,  the  Department  has  carefully 
considered  the  "due  process"  argument 
made  by  RES.  We  are  cognizant  of  the 
fact  that  our  June  13, 1988,  memorandum 
and  our  contacts  with  RES  and  other 
respondents  at  the  early  stages  of  these 
investigations  initially  indicated  that 
slewing  rings  were  considered  outside 
the  scope  of  investigation.  Recognizing 
that  we  may  not  have  been  privy  at  that 
time  to  all  the  relevant  facts  and 
information,  the  Department's  June  13 
memorandum  alerted  interested  parties 
to  the  possibility  that  our  decision  with 
respect  to  scope  might  be  subject  to 
change.  We  specified  that  our  decision 
to  exclude  slewing  rings  was  based  in 
part  on  the  "lack  of  convincing  evidence 
by  petitioner  that  these  products  are  the 
same  class  or  kind  of  merchandise  as 
the  bearings  under  investigation."  We 
did  not  at  that  time  close  the  door  to 
petitioner  to  provide  information  at  a 


later  date  that  slewing  rings  were 
intended  to  be  covered  by  the  petition 
and  resulting  investigations.  Since  then, 
the  petitioner  has  brought  forward 
convincing  evidence  that  slewing  rings 
are  of  the  same  classes  or  kinds  of 
merchandise  as  the  other  products  under 
investigation.  Since  we  have  no 
compelling  reason  to  depart  from 
petitioner's  definition  of  scope,  we  are 
clarifying  that  slewing  rings  are  included 
in  these  investigations. 

As  for  RES'  argument  that  the 
investigations  cannot  include  slewing 
rings  when  specific  sales  information  on 
that  product  is  lacking,  we  point  out  that 
the  Department's  price  comparisons 
frequently  involve  less  than  the  total 
universe  of  sales  or  products  sold  during 
the  period  of  investigation.  This  is 
obviously  the  case  where  sampling  or 
similar  simplification  procedures  are 
deemed  necessary,  as  occurred  in  these 
investigations.  Furthermore,  there  is  no 
requirement  to  conduct  price 
comparisons  on  all  types  of  merchandise 
within  the  class  that  is  subject  to  an 
investigation.  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan  (50  FR  45447,  45449  (1985)). 

Comment  11.  One  interested  party. 
Hugo  Finkenrath  OHG  (Finkenrath). 
contends  that  split  pillow  block 
housings  should  be  excluded  from  the 
scope  of  investigation  because  these 
products  neither  contain  bearings  nor 
are  they  bearing  parts  or  subassemblies. 
Finkenrath  points  out  that  housings  are 
not  cited  in  the  petition,  and  argues  that 
these  products  were  not  intended  to  be 
covered  by  the  petition.  According  to 
Finkenrath,  split  pillow  block  housings 
are  distinct  from  bearings  and  bearing 
parts  because  they  have  completely 
different  physical  characteristics,  are 
produced  in  different  facilities  using 
different  processes,  have  different 
ultimate  uses  and  user  expectations, 
move  in  different  channels  of  trade,  and 
are  advertised  in  different  ways. 

Petitioner  states  that  the  mere  fact 
that  pillow  block  housings  enter  under  a 
separate  tariff  classification  does  not  in 
itself  place  them  outside  the  scope  of  the 
investigation.  Petitioner  observes  that 
the  petition  specifically  covered  all  parts 
of  ground  antifriction  bearings,  that 
mounted  bearings  such  as  pillow  block 
units  were  also  explicitly  covered,  and 
that  there  are  many  parts  within  the 
scope  of  the  investigation  that  are 
different  in  one  or  more  respects  from 
finished  or  assembled  bearings  or  their 
key  parts. 

DOC  Position.  We  agree  with 
Finkenrath  that  split  pillow  block 
housings  should  be  excluded.  Split 
pillow  block  housings  were  neither 
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pxplicitly  nor  implicitly  mentioned  in  the 
petition.  Notwithstanding  petitioner's 
r.bsprvations  as  to  the  variety  of  parts 
included  within  the  scope  of  the  petition, 
there  is  simp!>  no  substantive  evidence 
t^.^it  housings  were  intended  or  ought  to 
he  covered  by  the  scope  of  these 
.Investigations.  Indeed,  the  only  factual 
information  which  has  been  provided 
indicates  that  pillow  blocic  housings  an; 
not  bearings,  they  do  not  contain 
bearings,  and  they  are  not  parts  or 
subassemblies  of  beanngs.  Housings  are 
used  to  align  and  mount  bearings,  and  to 
support  the  weight  of  bearings  m 
applications.  They  are  made  of  different 
physical  materials,  by  different 
producers,  according  to  different 
production  processes  and  for  different 
applications  and  uses  than  are  bearings. 
The  "mounted  bearings. "  such  as  pillow 
i)loclt  units,  that  are  specifically  noted  in 
the  petition  can  be  clearly  distinguished 
from  pillow  block  housings  by  the 
presence  of  the  bearing  itself  Therefore 
based  on  these  facts,  we  determine  that 
split  pillow  block  housings  which  do  not 
contain  a  subject  bearing  are  outside  the 
scope  of  the  investigations. 

Comment  12  SKF  Sweden  contends 
that  nuts,  bolts,  and  sleeves 
manufactured  by  Mekanproducterare 
outside  the  scope  of  these  investigations 
because  they  are  not  "antifriction 
tiearings  or  components  thereof."  SKF 
Sweden  argues  that  nuts,  bolts,  and 
sleeves  are  accessories  to  a  bearing 
which  assist  in  attaching  other 
accessories  to  bearings.  In  addition,  SKF 
Sweden  argues  that  the  tariff 
classification  numbei  which  covers 
these  products  was  not  listed  in  the 
petition,  the  Department's  questionnaire, 
or  the  scope  of  investigation  section  of 
tne  Department's  preliminary 
determ*ations  Finally,  SKF  Sweden 
contends  that  these  items  do  not  fall 
under  any  of  the  Department's  five 
classes  or  kinds  of  merchandise  and 
were  not  among  the  list  of  products 
explicitly  included  in  these 
investigations  as  set  forth  in  Appendix 
V  nf  the  questionnaire. 

DOC  Position.  We  agree.  Nuts,  bolts, 
and  sleeves  which  are  not  integral  parts 
of  a  bearing  are  not  subject  to  these 
investigations.  Accordingly,  where  such 
items  are  imported  separate  from  and 
unattached  to  a  bearing  under 
investigation,  no  antidumping  duties  will 
be  assessed.  However,  where  such 
accessories  are  impprted  attached  to  a 
bearing  under  investigation,  they  will  be 
included  in  the  scope  of  any  orders 
issued,  and  the  value  of  such 
accessories  will  be  included  in  the 
assessed  value  of  the  entered  product. 


Comment  13.  BNL  Limited  (BNL),  a 
British  manufacturer/exporter  of 
thermoplastic  bearings,  contends  that  its 
bearings  are  not  properly  included  in  the 
scope  of  these  investigations.  BNL 
argues  that  the  petition's  written 
description  of  the  scope  of  investigation 
refers  only  \o  ground  bearings  and  that 
the  product  characteristics  and 
production  processes  of  the  bearings 
described  by  the  petition  do  not  apply  to 
thermoplastic  bearings.  Thermoplastic 
bearings  are  made  of  molded  plastic 
which  is  neither  ground  nor  heat- 
treated.  They  are  not  precision  beanngs. 
Some  of  BN'L's  thermoplastic  hearings 
do  incorporate  stainless  steel  balls,  but 
these  balls  are  not  ground.  Therefore,  no 
part  of  a  thermoplastic  bearing  is 
ground. 

BNL  also  contends  that  there  are 
different  consumer  expectations  and 
end  uses  for  thermoplastic  bearings. 
Thermoplastic  bearings  are  not  suitable 
for  heavy  load  or  high  speed 
applications  and  are  much  less  resistant 
to  heat  than  the  bearings  described  in 
the  petition.  On  the  other  hand, 
thermoplastic  bearings  produce  little  or 
no  noise,  are  self-lubricating,  corrosion 
resistant,  and  suitable  for  use  where 
magnetic  interference  of  the  bearing  is 
of  concern.  BNL  also  argues  that  its 
products,  unlike  the  bearings  described 
in  the  petition,  can  be  molded  into 
shapes  that  would  otherwise  require  the 
assembly  of  separate  parts  and 
components. 

DOC  Position.  We  determine  that 
thermoplastic  bearings  are  not  within 
the  scope  of  these  investigations  as 
defined  by  the  petition.  Petitioner 
describes  the  merchandise  covered  by 
the  petition  as  ^rounc/ antifriction 
bearings  and  parts  thereof,  both  finished 
and  ui^inished.  (Petition  at  page  13.) 
The  inner  and  outer  races  of  the 
thermoplastic  bearings  produced  by  BNL 
are  not  ground  as  the  production  process 
of  such  bearings  does  not  include  or 
require  either  heat  treatment  or  grinding. 
Accordingly,  we  Find  that  thermoplastic 
bearings  are  not  within  the  scope  of 
these  investigations. 

Comment  14.  Harmonic  Drive  Division 
of  Quincy  Technologies.  Inc.  (HD) 
contends  that  harmonic  drive  wave 
generator  bearings  (wave  generator 
bearings)  made  in  Japan  should  not  be 
considered  by  the  Department  to  be 
within  any  of  the  existing  bearing 
categories.  HD  requests  that  we 
separate  our  analysis  of  these  bearings 
from  our  analysis  of  all  other  types  of 
ball  bearings. 

HD  contends  that  the  wave  generator 
bearings  used  by  it  are  custom  made  to 
HDs  specifications  and  have  no  use 


other  than  for  the  wave  generator 
assembly  in  a  harmonic  drive.  There  are 
no  U.S.  bearing  manufacturers  currently 
in  regular  production  of  these  bearings. 
The  bearing  itself  is  intentionally 
deflected  into  an  elliptoid  shape  when 
incorporated  into  HD's  products. 

Petitioner  maintains  that  since  HD 
concedes  the  imported  merchandise  is  a 
bearing,  HD's  request  for  exclusion  is 
based  on  no  more  than  an  applications 
argument  and  should  be  rejected. 

DOC  Position.  We  have  not  treated 
wave  generator  bearings  differently 
from  other  bearings  under  investigation. 
Based  on  information  available  to  the 
Department  at  this  time,  we  find  no 
reason  to  believe  that  wave  generator 
bearings  are  a  separate  class  or  kind  of 
merchandise  from  the  ball  bearings 
under  investigation.  Apparently,  wave 
generator  bearings  are  simply  thin  race, 
annular  ball  bearings.  As  discussed 
above,  unique  application  alone  is  an 
insufficient  basis  for  separate  treatment 
in  these  investigations.  Absent 
convincing  evidence  that  wave 
generator  bearings  are  outside  the  scope 
of  these  investigations,  or  that  they 
constitute  a  separate  class  or  kind  of 
merchandise,  they  are  properiy  grouped 
with  all  other  ball  bearings  for  purposes 
of  our  analysis. 

Comment  15.  GAR  International,  on 
behalf  of  an  importer.  Young  Engineers, 
contends  that  stainless  steel  hollow 
balls  are  not  bearings  in  their  imported 
form  and  should  not  be  subject  to  any 
import  duties  resulting  from  these 
investigations.  Young  Engineers 
contends  that  stainless  steel  hollow 
balls  are  used  in  omni  directional 
rollers,  which  are  not  bearings.  Omni 
directional  rollers  are  used  in  aircraft 
conveyor  systems  which  allow 
containers  to  be  rolled  inside  aircraft 
cargo  holds.  Young  Engineers  states  that 
these  stainless  steel  hollow  balls  as 
used  in  omni  directional  rollers  are 
made  exclusively  for  their  company  and 
there  are  no  domestic  manufacturers  of 
this  product.  Therefore,  Young  Engineers 
contends  that  the  stainless  steel  hollow 
ball  should  not  subject  to  these 
antidumping  duty  investigations. 

DOC  Position.  We  agree  with  CAR  as 
only  solid  steel  balls  are  used  in 
antifriction  bearings,  and  are  needed 
therein  to  perform  a  load  beanng 
function  Hollow  steel  balls,  on  the  other 
hand,  are  not  designed  to  perform  such  a 
function  and.  to  the  best  of  our 
knowledge,  are  never  used  as  rolling 
elements  in  the  bearings  under 
investigation.  Therefore,  stainless  steel 
hollow  balls  are  excluded  from  the 
scope  of  these  investigations. 


Comment  16.  Petitioner  contends  that 
the  Department's  June  13, 1988. 
memorandum  excluded  certain  textile- 
mill  components  from  the  scope  of  these 
investigations.  Petitioner  does  not 
dispute  that  many  textile-mill 
components  are  not  bearings:  however, 
petitioner  argues  that  it  provided  the 
Department  with  a  catalogue  that 
demonstrates  that  many  textile-mill 
"components"  are  antifriction  bearings. 
.\mong  such  bearings  are  those  in  which 
the  outer  race  has  been  finished  with  a 
groove  on  the  outer  surface  of  the 
raceway  to  serve  as  a  pulley.  Petitioner 
therefore  contends  that  the  Department 
should  clarify  in  its  final  determinations 
that  all  antifriction  bearings  are  covered 
by  the  investigations,  regardless  of  tariff 
classification  as  a  textile-mill 
component  or  any  other  component  or 
part  with  a  classification  other  than  as 
identified  in  Appendix  I  to  the 
Department's  preliminary 
determinations. 

FAG  and  SKF  contend  that  textile- 
machinery  components — ring  spinning 
frame  components,  spindles,  texturizing 
components,  rotor  spinning  components, 
and  miscellaneous  textile  machinery 
components — are  not  antifriction 
bearings  and,  thus,  fall  within  a  class  or 
kind  of  merchandise  not  properly  within 
the  scope  of  these  investigations. 

FAG  contends  that  textile-machinery 
com.ponents  are  not  intended  to  reduce 
friction  and  are  not  expected  to  be 
purchased  by  the  end  user  to  achieve 
that  result. 

SKF  bases  its  contention  on  the 
following  points:  (1)  The  petitioner  does 
not  domestically  manufacture  textile- 
machinery  components,  and  SKF  is 
unaware  of  any  U.S.  company  that 
manufactures  such  components;  (2)  the 
petitioner  has  provided  no  evidence 
upon  which  to  base  LTFV  or  CVT) 
allegations;  and  (3)  textile-machinery 
components  constitu't,  a  separate  and 
distinct  class  or  kin  J  nf  merchandise. 
With  respect  to  this  las'  point,  SKF 
contends  that  although  textile- 
machinery  components  m,ay  contain 
rotating  parts,  suc^  components  are 
substantially  more  than  bearings:  only 
minor  elements  of  such  components 
resemble  a  typical  bearing.  The  bearings 
incorporated  into  textile-machinery 
components,  moreover,  constitute  a 
miniscuie  portion  of  the  overall  value  of 
such  components.  Textile-machinery 
com.ponents  also  differ  from  antifriction 
bearings  in  terms  of  phvsical 
characteristics,  ultim.ate  uses,  customer 
needs  and  expectations,  channels  of 
trade,  and  methods  of  advertising  and 
display.  Specifically,  textile-machinery 
components  perform  functions  much 


different  from  and  more  complex  than 
those  of  reducing  friction  and  wear 
between  moving  parts.  Such  products 
are  not  used  for  purposes  of  reducing 
friction;  rather,  such  products  are  used 
exclusively  in  spinning  and  Filament 
processing  machines  that  manufacture 
yarn  The  rotating  element  is  merely  a 
part  of  the  textile-machinery  component. 
SKF  sells  and  distributes  spinning  frame 
components  directl>  to  textile  mills  and 
textiie-machinery  manufacturers,  rotor 
spinning  components  to  OEMs  and 
distributors,  and  other  textile-machinery 
components  to  distributors  of  its  own 
selection.  Replacement  parts  comprise 
approximately  ninety -eight  percent  of 
these  sales. 

Reiter  USA  contends  that  antifriction 
bearings  imported  for  ultimate 
incorporation  into  Reiter  textile 
machines  as  part  cf  service,  repair,  and 
maintenance  operations  should  be 
excluded  from  the  scope  of  these 
investigations.  All  bearings  imported  by 
Reiter  USA  are  for  incorporation  into 
Reiter  textile  machines  as  part  of 
customer  repair  operations.  Reiter  USA 
is  neither  a  wholesaler  nor  a  retailer  of 
antifriction  bearings,  Reiter  USA  further 
contends  that  the  final  determinations 
should  apply  only  to  U.S.  importers  that 
import  and  then  sell  antifriction 
bearings  to  alt  industries.  The  final 
determinations  should  not  apply  to 
companies,  like  Reiter  USA,  that  import 
bearings  stricdy  to  service  the  final 
product  that  such  companies  sell  and 
distribute  in  the  United  States.  Reiter 
USA  finally  contends  that  it  is  "unfair" 
for  the  Department  to  subject  Reiter  to 
an  antidumping  duty  rate  given  that  it  is 
not  dumping  antifriction  bearings  into 
the  United  States. 

Doc  Position.  We  agree  with 
respondents  that  textile-machinery 
components  which  are  substantially 
advanced  in  function(s)  or  value  [i.e., 
products  other  than  the  bearings  and 
parts  under  investigation)  fall  outside 
the  scope  of  these  investigations.  In  the 
Department's  June  13. 1988  product 
coverage  decision  memorandum,  we 
explicitly  excluded  such  components 
from  the  scope  of  the  investigations.  We 
did  so.  partly  because  such  products 
were  not  expressly  or  implicitly  covered 
by  the  petition,  and  because  such 
products  are  substantially  more  than 
bearings.  Furthermore,  where  the  value 
of  the  antifriction  bearings  incorporated 
into  textile-machinery  components 
constitute  a  relatively  small  portion  of 
the  overall  value  of  such  components,  it 
appears  obvious  that  the  product  is 
substantially  more  than  a  bearing. 

However,  bearings  (including 
mounted  or  housed  units,  and  flanged  or 
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enhanced  bearings)  which  are  ultimately 
utilized  in  textile  machinery  are  clearly 
covered  by  these  investigations. 

Final  application  of  a  bearing  under 
investigation  does  not  remove  it  from 
the  scope  of  investigation  or  result  in  a 
separate  class  or  kind  of  merchandise, 
as  discussed  above  in  the  general  class 
or  kind  discussion.  For  example,  the 
petition  at  page  18  specifically  mentions 
"textile  machinery"  applications  as 
being  among  the  uses  and  applications 
of  the  antifriction  bearings  covered  by 
these  investigations. 

We  have  insufficient  information  to 
determine  whether  specific  items 
vaguely  referred  to  as  "textile 
machinery  components"  constitute  one 
or  more  separate  classes  or  kinds  of 
merchandise.  An  important  factor  in  our 
determination  is  the  vagueness  of  the 
term  itself  and  the  variety  of  items 
which  it  may  encompass.  Accordingly, 
the  Department  is  unable  to  be  more 
specific  in  its  response.  However,  it 
should  be  clear  that  any  of  the  subject 
bearings,  regardless  of  whether  they 
may  ultimately  be  utilized  on  textile 
machinery,  aircraft,  automobiles,  or 
other  equipment  are  in  fact  within  the 
scope  of  these  investigations.  It  should 
also  be  clear  that  tariff  classification 
numbers  are  not  determinative  of  the 
products  under  investigation.  See 
Diversified  Products;  cf  Roquette  Freres 
v.  United  States,  583  F.  Supp.  599.  605 
(CIT.  1984).  The  written  description  of 
the  scope  of  investigation  defines  the 
products  under  investigation. 

We  also  disagree  with  Reiter's 
contention  that  antifriction  bearings 
imported  for  ultimate  incorporation  into 
textile  machines  as  part  of  service. 
repair,  and  maintenance  operations 
should  be  excluded  from  the  scope  of 
the  investigations.  Under  the  U.S. 
antidumping  duty  statute,  the  ' 
Department  directs  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
against  the  importer  of  record  rather 
than  the  foreign  exporter  that  is 
dumping.  Therefore,  if  Reiter  is  the 
importer  of  record  of  the  antifriction 
bearings  imported  for  service 
operations,  Reiter  will  be  liable  for  any 
antidumping  duties  attributable  to  its 
suppliers. 

Comment  17.  Nissan  Motor  Company. 
Ltd..  and  its  U.S.-affiliated  companies 
contend  that:  (1)  Wheel  hub  units 
imported  as  part  of  front  and  rear  axle 
assemblies,  (2)  wheel  hub  units  which 
include  tapered  roller  bearings,  and  (3) 
clutch  release  bearings  which  are 
already  assembled  as  parts  of 
transmissions  before  importation  should 
be  excluded  from  the  scope  of  these 
investigations. 
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DOC  Posit:"!)  We  agree  with  Nissan 
With  regard  to  all  three  products.  First, 
dile  assemblies  for  passenger  vehicles 
and  trucks  constitute  more  than  a 
bearing.  Second,  the  petition  is  explicit 
with  regard  to  tapered  roller  bearing 
products,  slating  that  the  pe'ition  covers 
all  ground  antifr'ction  bearings  and  all 
parts  thereof,  both  finished  and 
unfinished,  with  the  exception  of 
tapered  roller  bearings  Third,  pet'tioner 
lies  indicated  that,  while  clutch  release 
bearings  are  within  the  scope  of  these 
investigations  those  which  are  imported 
in  comiplete  transmissions  or  as  mnlo: 
subassemblies  of  automobiles  are 
excluded. 

Comment  18  Petitioner  contends  that 
Minebea's  database  is  inadeq'iate, 
because  it  failed  to  report  sales  of  rod 
ends,  spherical  plain  bearings,  and 
bushings.  Therefore,  the  Department 
should  use  as  best  information  available 
the  rate  calculated  for  Mmebea  in  the 
preliminary  determination  of  22fi.68 
percent. 

Minebea  maintains  that  the 
Departments  plain  bearings  product 
scope  descrp'ion  was  cle^r  and 
unambiguous,  and  that  Min'bea 
prepared  and  furnished  its  response  in 
accordance  with  its  understanding  of 
the  plain  bearing  coverage  described  in 
amended  Appendix  V  of  the 
Department's  questionnaire,  Minebea 
further  maintains  that  a  re'spond>'p' 
faced  with  deciding  which  prodi^cts  to 
report  can  only  make  its  best 
interpretation  of  the  Department's 
descnption  of  products  subject  to 
investigation  and,  if  uncertain,  request 
clarification  from  the  Department, 
Minebea  contends  that  it  filed  numerous 
requests  for  clarification  and,  on  at  least 
two  occasions,  met  with  Departm.i.'nt 
officials  to  discuss  product  coverage 

Minebea  maintains  that  the  scope  of 
the  mvestiijations  as  specified  in 
amended  Appendix  V  to  the 
questionnaire  was  again  amended  as 
Appendix  1  to  the  preliminary 
determinations.  The  product  scope  in 
the  preliminary  determinations 
contained  an  additional  sentence 
regarding  the  plain  bearing  category 
which  stated:  "These  products  include 
all  plain  beanngs  which  do  not  employ 
rolling  elements, "  Minebea  contends 
that  'his  additional  sentence  merely 
describes  plain  bearings  as  bearings 
that  do  not  employ  rolling  elemen's,  and 
that  it  ambiguously  conveys  the 
deliminting  construction  that  plain 
bearings  entering  under  TSUSA 
numbers  other  than  681  3i3(X)  are  not 
subiect  to  the  investiga'ions 
Minebea  contends  that  th',' 
Department  has  a  responsbility  and 
obligation  to  respondents  to  notify  them 


regarding  product  scope  well  in  advance 
of  the  date  established  for  the 
submission  of  the  questionnaire 
response.  It  is  clearly  unfair  to  hold  a 
respondent  responsible  for  amendments 
to  the  specification  of  products  subject 
to  Investigation  which  are  first 
presented  in  the  preliminary 
determination,  unless  the  Department 
notifies  the  respondents  of  its  scope 
change,  requests  a  new  submission  in 
accordance  with  the  new  scope,  and 
provides  the  respondent  reasonsable 
time  to  submit  its  new  response. 

Accordingly.  Minebea  contends  that  it 
reasonably  interpreted  the  Departments 
specification  of  the  scope  of  the 
products  subject  to  the  investigations  in 
excluding  rod  ends  and  all  plain 
bearings  other  than  those  which  entered 
under  TSUSA  number  681.3900. 
Furthermore,  because  the  Department 
did  not  provide  at  an  early  stage  a  clear 
description  of  the  product  coverage, 
adhere  to  such  coverage  during  the 
processing  of  the  investigation,  or 
provide  timely  guidance  to  Minebea's 
inquiries,  it  would  be  harsh  and  unfair 
to  invoke  best  information  available 
against  Minebea.  Moreover.  Minebea 
submits  that  the  best  information  in 
these  investigations  is  the  information 
reported  by  Minebea  and  verified  by  the 
Department.  Minebea  further  contends, 
however,  that  if  the  Department  does 
not  use  Minebea's  information,  the 
Department  should  use  the  rate  of  other 
respondents  rather  than  petitioner's 
information  as  best  information 
available. 

DOC  Position.  We  disagree  with 
respondent.  It  is  well  established  that 
the  scope  of  an  investigation,  as  defined 
by  the  petition,  stands  until  the 
Department  officially  clarifies  the  scope 
and  excludes  a  product  or  products 
therefrom.  The  express  language  of  the 
petition  and  exhibits  thereto  specifically 
cover  spherical  plain  bearings  and  rod 
ends.  [See  comments  on  spherical  plain 
bearings,  etc.  above).  After  the 
Department  published  notices  of 
initiation  in  these  investigations,  we 
received  numerous  submissions  seeking 
clarification  of  the  scope  of 
investigation.  As  a  result,  the 
Department  issued  a  decision 
memorandum  on  June  13, 1988,  which 
clarified  the  coverage  of  these 
investigations.  That  memorandum 
explicitly  states  that  "(rlod  ends  and  rod 
end  bearings  *  *  *  ore  subject  to  these 
investigations."  (emphasis  supplied  in 
original).  Since  the  express  language  of 
Exhibit  4  to  the  petition  and  the 
Department's  decision  memorandum 
refers,  without  any  qualification,  to  rod- 
end  bearings,  the  scope  of  these 


investigations  covers  rod  ends  with  or 
without  rolling  elements. 

At  no  time  during  these  investigations 
did  the  Department  exclude  spherical 
plain  bearings  or  rod  ends  from  the 
scope  of  these  investigations.  (Plain 
bearings  other  than  spherical  plain 
bearings  are  not  subject  to  investigation 
as  explained  above  in  the  comment 
regarding  those  products.)  Therefore, 
such  products  have  always  been  subject 
thereto.  Minebea,  morever,  should  have 
been  fully  aware  of  our  product 
coverage,  at  least  as  of  June  13,  1988,  the 
date  of  our  decision  memorandum  This 
date  was  well  in  advance  of  that 
established  for  the  submission  of  the 
questionnaire  response  [i.e.,  July  7, 
1980). 

Because  Minebea  failed  to  submit  a 
complete  questionnaire  response  with 
respect  to  sales  of  spherical  plain 
bearings  and  rod  ends,  the  Department 
must  resort  to  best  information 
otherwise  available  pursuant  to  section 
776|c)  oi  the  Act.  Section  776(c) 
authorizes  the  Department  to  resort  to 
such  information  "whenever  a 
party  '   *  *  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form 
required  *   *  *."  (emphasis  added).  For 
these  sales  that  Minebea  failed  to 
report,  we  used,  as  best  information 
otherwise  available,  the  highest  rate 
calculated  for  another  Japanese 
producer  of  spherical  plain  bearing.s.  For 
those  sales  of  spherical  plain  bearings 
and  rod  ends  that  Minebea  reported,  we 
used  the  information  that  we  verified. 
We  then  took  the  weighted  average  of 
the  best-information  rate  and  the  "-ate 
based  on  Minebea's  verified  information 
to  arrive  at  an  overall  antidumping  duty 
rate  for  spherical  plain  bearings  and  rod 
ends. 

It  is  important  to  emphasize  that 
Minebea  took  a  calculated  risk  in  not 
reporting  these  sales  and  then  arguing 
that  such  products  should  not  be 
included  within  the  scope  of  the 
investigations.  By  contrast,  other 
respondents  who  were  unsure  whether  a 
particular  product  was  included  initially 
reported  such  sales  in  their 
questionnaire  responses  and  then 
argued  that  such  products  should  be 
excluded.  As  a  result,  the  Department 
had  no  other  option  but  to  resort  to  best 
information  otherwise  available. 

Comment  19.  Petitioner  contends  that 
It  is  well  established  that  the 
Department  does  not  limit  the  scope  of 
its  investigations  to  the  TSUSA  numbers 
specified  in  the  notices.  Minebea's 
reliance  on  the  TSUSA  classification  is 
thus  inconsistent  with  the  Department's 
general  practice  with  regard  to  the  scope 


of  an  investigaticn.  as  well  as  the 
Department's  spe'-  .fie  actions  in  these 
investigations. 

Minebea  maintains  that  the  first 
paragraph  of  amended  Appendix  V  of 
the  Department's  questionnaire 
identified  only  rciling  element  bearings, 
and  the  second  paragraph  referred 
specifically  to  plain  bearings.  Minebea 
contends  that  it  is  most  reasonable  to 
assume  that  the  specific  reference  to  the 
first  paragraph  in  the  statement  "rod 
ends  entering  under  the  TSUSA 
categories  li.=  tcd  i"  the  first  paragraph" 
indicated  that  only  (he  rolling  element 
rod  end  bearings  described  by 
paragraph  one  are  subject  to  the 
investigations  and  that  rod  ends  without 
a  roiling  elenient  identified  by 
paragraph  Iwu  are  not  included.  In 
addition,  Minebea  contends  that  a  rod 
end  bearing  may  contain  a  hall  or  roller 
element  or  may  be  a  sliding  element 
bearing,  and  that  a  plain  hearing  is  not  a 
rolling  element  be^iring.  Plain  bearings 
are  not  artifriction  but  high  friction 
sliding  element  bearings.  For  these 
reasons,  Minebea  did  not  report  rod 
ends  with  a  rolling  element. 

DOC  Position.  We  disagree  with 
Minebea's  contention  that  it  was 
reasonable  to  assume  that  the  rod  ends 
subject  to  these  investigations  were  only 
rolling  element  rod  ends.  As  described 
previouoly.  the  express  language  of 
Exhibit  4  to  the  petition  specifically  lists 
"Rod  En  J  Bearings. "  The  Department's 
June  13,  1988.  product  coverage 
memorandum  explicitly  stati-s  that  rod 
end  bearings,  without  qualification,  are 
subject  to  these  investigations.  Page  one 
of  the  ame-ided  Appendix  V  to  our 
questionn.r.re  clearly  states  that  "rod 
end  bearings"  are  subject  to 
investigation.  .Minebea  cannot  rely  on 
an  apparent  ambiguity  in  a  later 
paragraph  of  that  appendix  as  its  basis 
for  failuru  to  report  certain  merchandise. 
If  it  were  unclear  to  Minebea  wliich 
produc*?  were  subject  to  investigation, 
the  company  had  a  responsibility  to 
bring  this  a.mbiguity  to  the  attention  of 
the  Department  and  seek  clarifir:ation. 
In  addition,  counsel  met  with  and  had 
manv  telephone  conversations  with 
Department  officials  during  this  time. 

We  also  disagree  with  the  contention 
advanced  by  Minebea  and  Rose  that 
these  companies  had  relied  on  the 
TSUS.A  numbers  listed  in  Appendix  V  to 
the  questionnaire  in  not  reporting  sales 
dsta  for  rod  ends  and  all  plain  bearings 
other  than  those  which  enter  under 
TSUSA  numbers  681.39ri0.  It  is  well 
settled  that  tlie  Depariment  does  not 
limit  the  scope  of  an  investigation  based 
upon  the  TSUSA  numbers  listed  in  its 
notices,  questionnaires,  or  any  other 
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document.  The  Department  provided 
such  numbers  for  guidance  only;  the 
wriUcn  description  of  the  product,  as 
appearing  in  the  petition  and  exhibits 
thereto,  as  well  as  in  the  Department's 
notices,  remains  dispositive  with  respect 
to  the  scope  of  an  investigation. 

Comment  20.  AMTB.  Dana,  Deutsche 
Star,  FAG-FRG,  SKF-FRG,  and  SiCF- 
France  individually  contend  that  one  or 
more  of  the  following  products  should 
be  excluded  from  the  scope  of  these 
investigations.  The  petitioner  does  not 
produce,  and.  therefore,  lacks  standing 
to  file  a  petition  against  the  following 
products:  angular  contact  bearings, 
bearings  under  30mm  in  outside 
diameter,  "commodity  bearings."  linear 
motion  guides  and  linear  motion 
bearings  (linear  motion  devices),  "large- 
size,"  "miniature,"  and  "small-size" 
bearings,  and  wheel  hub  units. 

DOC  Position.  As  discussed  in 
previous  comments,  we  have 
determined  that  linear  motion  devices 
arc  outside  the  scope  of  these 
investigations.  Therefore  the  issue  of 
standing  is  moot  with  respect  to  these 
devices. 

We  have  determined  that  each  of  the 
remaining  products  are  included  within 
the  five  classes  or  kinds  of  merchandise 
under  investigation.  As  we  have 
determined  that  petitioner  has  standing 
with  respect  to  each  of  the  five  classes 
or  kinds,  petitioner,  therefore,  has 
standing  with  respect  to  each  of  these 
products.  [See  also  Standing  section  of 
this  Appendix.) 

Section  4;  Basis  for  Cost  of  Production 
Investigations 

Comment  1.  Petitioner  argues  that  the 
Department  applied  an  incorrect 
standard  in  its  decision  to  terminate 
investigations  of  sales  being  made 
below  the  cost  of  production  with 
respect  to  cylindrical  and  needle  roller 
bearings  produced  by  SKF-Italy. 
Petitioner  cites  AI  Tech  Specialty  Steel 
Corp.  V.  United  States,  6  CIT  at  250,  and 
argues  that  the  appropriate  test  for 
initiation  of  a  cost  investigation  is 
whether  the  evidence  submitted  is 
sufficient  to  provide  a  specific  and 
objective  basis  for  believing  that  sales 
may  have  been  made  at  prices  below 
cost.  Further  in  support  of  its  argument, 
petitioner  cites  Connors  Steel  Co.  v. 
United  States.  2  CIT  242,  527  F.  Supp. 
350.  357  (1981),  modified,  3  CIT  79,  566  F. 
Supp.  1521  (1982),  which  states  that  the 
level  of  evidence  required  to  initiate  a 
cost  investigation  is  less  than  what  is 
required  to  initiate  an  antidumping 
investigation. 

DOC  Position.  The  Department  has 
already  addressed  the  standard  on 
which  to  initiate  a  cost  investigation  in 


its  preliminary  detenninatiuns.  iici:.  5,i 
FR  45312  through  53  FR  45368 
(November  9, 1988). 

Petitioner  misunderstands  the  reasons 
why  no  cost  investigation  was  initiated 
for  cylindrical  and  needle  roller  bearings 
produced  by  SKF-Italy.  The  foreign 
market  value  for  SKF-Italy's  sales  of 
cylindrical  and  needle  roller  bearings 
was  based  on  constructed  value 
because,  although  the  home  market  was 
viable  based  on  the  class  or  kind  of 
merchandise,  there  were  no  sales  of 
such  or  similar  merchandise  in  the  home 
market  for  comparison.  Therefore,  there 
was  no  need  for  the  Department  to 
conduct  a  cost  investigation  because 
constructed  value  was  already  being 
used  for  FMV. 

Comment  2.  Petitioner  contends  that 
the  Department  incorrectly  determined 
not  to  initiate  cost  of  production 
investigations  of  needle  and  ball 
bearings  produced  by  IN.^-FRG  because 
petitioner  submitted  a  sufficient  level  of 
evidence  to  create  a  reasonable  belief  of 
sales  below  the  cost  of  production. 

INA-FRG  submits  that  the 
Department  did  not  have  a  sufficient 
basis  to  reinstate  the  cost  investigation 
of  its  sales  of  cylindrical  roller  bearings 
even  after  the  petitioner  submitted 
additional  data. 

DOC  Position.  With  respect  to  INA- 
FRG's  ball  and  needle  roller  bearings, 
the  Department  compared  the  cost  of 
production  provided  by  the  petitioner  to 
the  reported  home  market  prices.  Since 
petitioner  was  unable  tc  separate  selling 
expenses  from  total  SG&A.  the 
Department  compared  cost,  net  SG*A. 
to  home  market  prices  less  all 
movement  charges,  as  well  as  all  direct 
and  indirect  expenses  claimed  by  INA- 
FRG.  The  results  indicated  that  virtually 
all  ball  be&rings  and  needle  roller 
bearings  were  sold  at  prices  above  the 
cost  of  production.  Therefore,  the 
Department  had  no  reason  to  believe  or 
suspect  that  those  bearings  were  being 
sold  at  prices  below  the  cost  of 
production. 

However,  using  petitioner's 
information  and  the  same  methodology 
described  above,  the  Department  found 
that  a  substantial  percentage  of  LNA- 
FRG's  home  market  sales  of  cylindrical 
roller  bearings  were  below  cost.  This 
gave  the  Department  sufficient  basis  to 
believe  or  suspect  that  INA-FRG  made 
sales  of  cylindrical  roller  bearings  at 
prices  below  the  cost  of  production  and 
a  cost  investigation  was  initiated. 

Comment  3.  GMN  contends  that  the 
record  demonstrates  that  any  GMN 
sales  below  cost  occurred  only  in 
isolated  instances  and  were  not  made 
over  an  extended  period  of  time.  GMN 
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f.>r»her  ar^ut-s  thai  sporadic,  below-cosf 
s.tlos  may  nn»  be  disregarded  for 
purposes  of  co.'-.p'ririg  forenjin  marki't 
\  nlue  since  one  of  the  '.wo  condit.ons  by 
\».h!ch  sales  may  be  disregarded  under 
the  sta'ute  (19  U.S.C  section  1677b(b))  is 
if  'hf'  below  cost  sales  have  been  made 
over  an  extended  period  of  time  and  in 
substantial  quantities.  Respondent  cites 
Toho  Titanium  Co .  Ltd.  v,  United 
States.  11  CIT  — ,  657  F,  Supp.  1280 
(19ti7)  to  support  its  position  that  sales 
helow  cost  of  production  not  be 
d  ^regarded  if  such  sales  'occurred  only 
spor.idically  or  resulted  from  a  typical, 
brief  business  practice  '   '   •"(6.'57F 
Supp.  at  1285).  Responden*  states  'hat 
Tiniken  Co.  v,  Unitnd S'.:tes.  11  CIT—. 
673  F  Supp.  495  (1987)  also  emphasized 
that  below-cost  sales  could  be 
dir.regarded  only  if  they  'have  been 
made  over  an  extended  period  of  time 
as  well  as  in  substantial  quantities"  and 
that  the  below  cost  provision  was 
"designed  to  ensure  th.it  sales  made  at 
less  than  cost  of  production  will  not 
automatically  be  excluded  from     | 
consideration." 

DOC  Position  As  required  by  section 
773(b)  of  the  Act,  we  investigate 
whether  sales  thjt  are  made  over  an 
extended  period  of  time  arc  at  prices 
which  would  permit  the  recovery  of  all 
1  ii^its  within  a  reasonable  amount  of 
t.me.  H.R.  Rep  No,  571,  93d  Cong    Ht 
Sf>ss.  71;  S.  Rep,  No,  1298,  93d  Cong,.  :d 
Sess.  7310  (1973),  For  purposes  of  our 
investigations,  we  consider  the  penod  of 
investigation  to  be    an  extended  period 
of  time.  ■  Ser.  Toho  Tituniur)  Cc  v. 
I'm'cdStatt'S.  657  F.  Supp,  1280  (1987). 
In  'his  investigation,  we  have 
determined  that  a  S'jbstnrtial  qnaniWy 
of  CMN's  home  market  sales  were  at 
prices  below  the  cost  of  production 
during  the  penod  of  investigation. 
Therefore  we  have  not  included  these 
below-cost  sales  m  our  calculations. 

Comment  4.  Petitioner  argues  that  the 
I)*'partment's  decision  not  to  reinstate 
r)st  investigations  of  SKFFrance's  sales 
of  spherical  roller  bearings  and  l\.-\- 
France's  sales  of  ball,  cylindrical,  and 
r'^edle  roller  bearings,  was  an  abuse  of 
discretion  and  contrary  to  law. 
Petitioner  sta'es  that  the  Department 
required  all  allegations  of  sales  below 
cost  that  were  submitted  after  SKF- 
France  s  submission  of  data  be  based  on 
product  numbers  and  prices  reported  in 
SKF-France's  submission,  Petitioner 
contends  that  this  requirement,  as  well 
as  the  ten-day  deadline  for  the 
resubmission  of  data  supporting  'vmiw 
cost  allegations,  was  unreasonable. 
Nioreovor,  the  allegations  actually 
submitted  by  petitioner  were  based 
almost  entirelv  on  SKFFrance  s  own 


information.  Finally,  petitioner  contends 
that  it  was  handicapped  in  using  SKF- 
France's  questionnaire  response 
because  SKF-France  did  not  provide 
petitioner  with  a  public  version  of  its 
response  that  listed  the  product  numbers 
reported. 

Petitioner  holds  that  an  objective 
basis  to  believe  or  suspect  sales  below 
cost  in  a  given  country  should  exist  on 
the  basis  of  price  levels  in  that  country 
coupled  with  evidence  of  the  most 
efficient  producer's  costs.  Since  all 
manufacturers  price  commodity 
bearings  alike,  and  their  prices  are 
below  the  most  efficient  producer's 
costs,  it  is  unreasonable  to  ask  for  a 
more  objective  indication  of  below  cost 
sales. 

Petitioner  also  states  that  the  actual 
standard  applied  by  the  Department  to 
the  reinstatement  of  the  cost 
investigations  unlawfully  required 
petitioner  to  make  cost  allegations 
based  on  home  market  sales  data 
submitted  by  the  respondents. 

DOC  Position.  As  the  Department 
noted  in  its  preliminary  determinations. 
see.  53  FR  45312  through  53  FR  45368 
(November  9  1988),  the  petitioner  is 
required  to  provide  company-specific 
data  in  support  of  its  cost  allegations. 
See.  Al  Tech  Specialty  Steel  Corp.  v. 
United  States.  575  F.  Supp.  1277  (CIT 
1983).  In  this  case,  the  court  concluded 
that  "absent  a  specific  and  objective 
basis  for  suspecting  that  a  particular 
foreign  firm  is  engaged  in  home  market 
sales  at  prices  below  its  cost  of 
production,  the  (Section  773(b)]  standard 
has  not  been  satisfied."  Ibid,  at  1282, 
(emphasis  added).  Petitioner  wants  the 
Department  to  initiate  a  cost 
investigation  on  mere  speculation. 
However,  the  Department  cannot  justify 
initiating  country-wide  cost 
investigations  based  on  such  broad 
speculative  allegations. 

The  Department  did  not  reinstate  a 
cost  investigation  of  SKF-France's  sales 
of  spherical  roller  hearings  because 
there  were  no  sales  of  spherical  roller 
bearings,  cited  in  the  petitioner's 
allegations,  in  the  home  market  during 
the  POI.  Our  views  with  respect  to  the 
adequacy  of  responses  are  addressed  in 
the  Administrative  Protective  Order  and 
Public  Summaries  section  of  this 
appendix. 

The  Department  did  not  reinstate  cost 
investigations  of  INA-France's  sales  of 
ball,  cylindrical,  and  needle  roller 
bearings  because  petitioner  did  not 
submit  new  allegations  after  these 
investigations  were  discontinued.  We 
informed  petitioner  in  our  letter  of 
August  22. 1988,  that  the  Department 
would  consider  new  cost  allegations 


submiMed  by  petitioner.  We  received  no 
further  allegations. 

Comment  5.  NSK  and  NTN  contend 
that  they  were  deprived  of  their  right  to 
a  hearing  on  cost  of  production  issues 
because  the  Department  did  not  inform 
them  of  its  treatment  of  their  reported 
cost  information  and  methodology  NSK 
and  NTN  argue  that  the  Departm.rnt 
mu  -it  therefore  terminate  its  cost 
investigations  of  NSK  and  NTN. 

DOC  Position.  Even  though  these  cost 
investigations  were  not  reinstated  in 
time  for  data  to  be  submitted  and 
analyzed  for  consideration  in  thf 
preliminary  determinations,  the 
Department  reinstated  cost 
investigations  in  time  for  data  to  be 
submitted  and  analyzed  for 
considcratit.m  in  the  final 
determinations.  This  has  been  our 
practice  in  other  cases  as  well.  See. 
Stainleas  SIhpI  Hollow  Products  from 
Sweden.  53  FR  37810  (Octuber  9. 1987) 
and  Certain  htorna'.-Combustion. 
Ir.dLStnal  Forklift  Trucks  from  Japan.  53 
FR  125.52  (April  15. 1988)  Furthermore, 
respondents  had  the  opportunity  to 
rebut  allegations  in  support  of 
petitioner's  request  for  the  reinstatement 
of  cost  investigations  and  were  able  to 
reiterate  their  objection  to  the 
reinstatement  of  cost  investigations  at 
the  public  hearing  held  for  these 
invest  igations. 

None  of  respondents'  rights  have  been 
abrogated  in  the  course  of  these  cost 
investigations.  The  methodology  used  by 
the  Department  in  cost  investigations  is 
outlined  in  19  CFR  353.7(a).  In  addition, 
our  case-specific  methodology  used  in 
previous  investigations  is  available  to 
respondents  on  the  public  record. 
Furthermore,  if  requested,  respondents 
will  be  accorded  a  disclosure  of  the 
Department's  final  determinations  with 
regard  to  these  cost  investigations.  No 
such  disclosure  was  previously 
accorded  to  respondents  because,  as 
explained  above,  respondents'  cost  data 
was  not  used  for  purposes  of  the 
preliminary  determinations. 

Section  5.  Market  Viability 

Comment  7.  NMB/Pelmec  Singapore 
contends  that  the  Department  erred  in 
basing  home  market  viability  on  the 
class  or  kind  of  merchandise  rather  than 
upon  such  or  similar  merchandise  as 
provided  for  in  section  773(a)  of  the  Act. 
NMB/Pelmec  Singapore  maintains  that 
the  viability  test  must  be  performed  for 
each  such  or  similar  category  in  order  to 
ascertain  whether  there  is  a  suffit  ienf 
quantity  of  comparable  products  to 
provide  a  reliable  basis  for  calculating 
foreign  market  value,  and  that  the 
viability  test  in  this  investigation  does 


not  measure  whether  a  sufficient 
quantity  of  such  or  similar  products 
exists.  In  support  of  its  argument, 
respondent  cites  Lightweight  Pulycster 
Filament  Fiber  from  Japan:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (49  FR  472,  January  4, 1984) 
[LPFF].  where  the  Department  rejected 
arguments  that  the  viability  test  should 
be  calculated  on  the  class  or  kind  of 
merchandise. 

NMB/Pelmec  Singapore  also 
maintains  that  the  Department  was 
unfair  and  prejudicial  by  not  providing 
any  notice  and  opportunity  for  comment 
by  interested  parties  who  may  be 
adversely  affected  by  this  change  in 
practice. 

DOC  Position.  To  determine  whether 
there  are  sufficient  sales  of  the  subject 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value,  our  normal  practice  and 
preference  has  been  to  compare  the 
volume  of  home  market  sales  to  the 
volume  of  third  country  sales  within 
each  respective  such  or  similar  category. 
In  the  case  of  LPFF  ciifd  by  respondent, 
we  rejected  arguments  in  favor  of 
determining  home  market  viability 
based  on  the  class  or  kind  of 
merchandise  because  we  were  able  to 
clearly  establish  such  or  similar 
categories  of  merchandise. 

In  developing  criteria  for  such  or 
similar  comparisons  in  these 
investigations,  we  reviewed  ttie 
matching  criteria  set  forth  in  the  Final 
Determination  of  Sales  at  I^ss  Than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan  (52  FR  3079U, 
August  17, 1987).  In  addition,  as  we 
stated  in  our  preliminary  determinations 
in  these  rases  (53  FR  45343,  November  9, 
1988).  we  sought  an>i  considcied 
comments  from  interested  p.irlies  and 
consulted  product  experts  at  the  U.S. 
Customs  Service,  the  ITC,  and  the 
Department.  Given  the  enormous 
number  of  products  sold  and  the 
numerous  physical  permutations  among 
bearing  types,  it  would  ha\t,'  been 
im.possible  to  determine  home  market 
viability  based  on  such  or  similar 
categories  within  each  class  or  kind  of 
merchandise  within  the  statutorily- 
imposed  time  constraints  of  these 
investigations. 

As  explained  in  detail  in  Section  D-2 
of  the  questionnaire,  in  those  instances 
where  it  was  necessary  to  make  similar 
product  comparisons  [i.e..  when  a 
company  had  less  than  the  minimum  33 
percent  by  volume  of  identical  matches 
for  a  given  class  or  kind  of 
merchandise),  respondents  were 
instructed  to  match  exactly  the 
following  four  criteria:  (1)  Number  ol 


rows  of  rolling  elements:  (2)  load 
direction;  (3)  bearing  design;  and  (4) 
precision  rating.  Selection  of  the  most 
similar  product  was  then  based  on  the 
following  four  additional  criteria:  (1) 
Outside  diameter;  (2)  inside  diameter 
(3)  width;  and  (4)  dynamic  load  rating. 
Respondents  were  instructed  to  select 
the  home  market  product(s)  that 
deviated  from  the  U.S.  product  by  ten 
percent  or  less  with  respect  to  each  of 
these  latter  four  criteria.  From  this  pool 
of  possible  matches,  respondents  were 
then  to  determine  the  maximum  of 
calculated  deviations  and  select  as  the 
most  similar  merchandise  the  home 
product  with  the  smallest  maximum 
deviation. 

Due  to  the  number  of  physical 
characteristics  needed  to  select  most 
similar  merchandise  and  the  fact  that 
the  ten  percent  deviation  is  not  a 
determinate  factor,  we  determined  that 
the  only  feasible  method  was  to 
calculate  home  market  viability  on  the 
basis  of  each  class  or  kind  of 
merchandise  category  which  we  have 
defined  to  include  finished  bearings  and 
parts  thereof. 

With  respect  to  respondent's 
argument  that  parties  were  not  given  the 
opportunity  to  comment  on  the 
methodology  used  to  determine  home 
market  viability,  this  is  simply 
inaccurate.  As  we  stated  throughout  the 
questionnaire,  if  the  respondents  had 
any  questions  concerning  categorization 
of  products,  they  were  to  notify  the 
Department  immediately.  We  note  that 
NMB/Pelmec  Singapore  did  not  raise 
any  questions  or  submit  any  comments 
on  the  treatment  of  parts  in  the  viability 
test  until  after  we  requested  third 
country  sales  information.  The 
methodology  was  explained  in  the 
preliminary  determinations,  as  noted 
above,  and  all  parties  had  opportunity 
to  comment  thereon.  Furthermore,  we 
have  in  fact  considered  comments 
submitted  by  NMB/Pelmec  Singapore, 
as  well  as  other  respondents  in  these 
investigations,  regarding  the  viability 
determination  based  on  the  class  or  kind 
of  merchandise  including  parts,  but  none 
has  persuaded  us  to  change  our  decision 
[see  also  DOC  Position  to  Comment  3 
below). 

Comment  2.  NMB/Pelmec  Singapore 
contends  that,  contrary  to  the 
Department's  statement  that  it  was 
virtually  impossible  to  identify  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise,  the  Department 
did  in  fact  identify  such  or  similar 
categories  in  Appendix  V  of  the 
questionnaire  in  accordance  with 
section  771(16)  of  the  Act.  Furthermore, 
respondent  maintains  that  since  the 
class  includes  parts,  whereas  the  such 


or  similar  category  does  not,  it  would  be 
easier  to  identify  the  such  or  similar 
category  than  the  class. 

DOC  Position.  At  the  time  these 
investigations  were  initiated,  we  treated 
the  merchandise  outlined  in  the  petition 
as  one  class  or  kind  of  merchandise. 
Accordingly,  on  May  31, 1988,  we  issued 
Section  A  of  the  questionnaire  which 
identified  on  the  first  page  of  the 
"General  Instructions"  (which 
references  Appendix  V)  five  "such  or 
similar"  categories  within  that  one  class 
or  kind  of  merchandise  as  follows:  "(1) 
Ball  Bearings  and  Parts  Thereof;  (2) 
Spherical  Roller  Bearings  and  Parts 
Thereof;  (3)  Cylindrical  Roller  Bearings 
and  Parts  Thereof;  (4)  Needle  Roller 
Bearings  and  Parts  Thereof;  and  (5) 
Plain  Bearings  and  Parts  Thereof."  In 
addition,  the  format  instructions  for  the 
sales  listings  which  were  appended  to 
the  questionnaire  state  that  the  product 
categories  include  parts.  We  instructed 
respondents  to  classify  their  sales 
information  for  viability  purposes  into 
these  five  categories  of  merchandise 
which  specifically  included  parts. 
Therefore,  it  is  clear  that  from  the  outset 
of  these  investigations,  parts  were 
included  in  the  categories  of 
merchandise  on  which  the  viability  test 
was  to  be  made. 

On  July  13, 1988,  approximately  six 
weeks  after  the  issuance  of  Section  A  of 
the  questionnaire,  we  determined  that 
the  subject  merchandise  constitutes  five 
separate  classes  or  kinds  of 
merchandise  corresponding  to  the 
previously-defined  such  or  similar 
categories  [see  also  discussion  of  Class 
or  Kind  of  Merchandise  section  of  this 
Appendix).  The  decision  to  establish 
five  classes  or  kinds  of  merchandise  did 
not  in  any  way  alter  the  inclusion  of 
parts  in  those  categories.  Furthermore, 
for  the  reasons  outlined  in  detail  in  the 
DOC  Position  to  Comment  1.  home 
market  viability  was  calculated  on  the 
basis  of  each  class  or  kind  of 
merchandise  which  includes  parts. 

Comment  3.  NMB/Pelmec  Singapore 
and  FAG-FRG  have  objected  to  the 
inclusion  of  parts  in  determining  market 
viability,  contending  that  parts  and 
complete  bearings  are  not  such  or 
similar  merchandise.  Moreover,  because 
many  parts  are  needed  to  produce  a 
single  complete  bearing,  the  inclusion  of 
parts  in  the  calculation  of  market 
viability  skews  the  results. 

DOC  Position.  For  the  reasons  stated 
above,  we  performed  our  market 
viability  test  on  the  basis  of  the  class  or 
kind  of  merchandise  rather  than 
individual  such  or  similar  categories. 
However,  not  until  approximately  six 
months  after  these  investigations  were 
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initiated,  did  parties  first  raise  the  issue 
that  the  results  of  the  viabilit\  test  might 
be  skewed  by  the  inclusion  of  parts  in 


ratio  of  home  market  to  third  country 
sales,  indicating  that  the  inclusion  of 
parts  had  skewed  the  results  of  the 


parties  and  exports  only  a  de  minmns 
quantity  of  parts  to  the  United  States, 
the  commingling  of  parts  with  completed 
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the  finished  product,  and  a  company 
begins  exporting  parts,  which  are 
entered  free  of  antidumping  duties,  and 


may  also  be  included  in  a  petition  and, 
subsequently,  in  an  investigation 
because  of  concerns  about  sales  at  less 


States.  LNA  further  maintains  that  if  the 
Department  deems  that  these  sales 
should  not  be  disregarded,  then  the 
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initiated,  did  parties  first  raise  the  issue 
that  the  results  of  the  viabihty  test  might 
be  skewed  by  the  inclusion  uf  parts  ,n 
the  calculation  In  order  to  evaluate 
these  problems,  nn  October  19,  1988.  we 
requested  addi'iona!  information  from 
r^'spo^dent5  or  whether  parts  were 
included  in  their  viability  calculations 
and  on  the  number  of  parts  in  a 
ciimplete  bearing.  Based  on  our  analysis 
0'  the  responses,  we  determined  that  it 
vsould  not  be  possible  to  equate  a 
sjiecific  number  of  parts  to  whole 
bearini;s  because  of  the  varied  factual 
situations  For  example,  most 
respondents  did  not  sell  all  parts  of 
bearmgs.  Thus,  it  was  inappropriate  to 
assume  that  a  certain  number  of  parts 
were  equivalent  to  a  complete  bearing. 
Given  this  situation  and  the  fact  that  the 
scope  of  these  investigations  includes 
both  parts  and  complete  bearings,  we 
deemed  it  appropriate  to  include  parts  in 
our  viability  calculations. 

To  address  possible  problems  of 
8Kev\ed  res'ilts  arising  from  the 
inclusion  of  pa;  ts,  we  identified  those 
companies  and  classes  or  kinds  of 
rrerihiindise  where  the  home  market 
was  deemed  non-viable  through  the 
inclusion  of  parts  in  the  calculation  and 
performed  the  viability  test  again. 
excluding  parts 

In  the  case  of  StCF  Sweden  s  spherical 
roller  bearings,  we  found  that  the  ratio 
c'  home  market  to  third  country  sales 
v.ds  less  than  five  percent  whether  or 
rot  parts  were  inciuded  in  the  viability 
Crtljulation,  Therefore,  we  determined 
that  third  country  sales  are  the 
appropriate  basis  for  determining 
f  ire'gn  m.arket  value.  i 

In  the  case  of  N'MB/Pelmec  Singapore, 
V.  e  found  that  (he  company's  various 
subm.ssions  on  value  and  volume  of 
sales  data  were  inconsistent  with 
respect  to  which  parts  were  reported 
and  on  what  basis  (i.e.,  date  of  shipment 
vs.  date  of  purchase  order)  they  were 
reported  These  anomalies  contributed 
to  our  difficulty  in  assessing  the  viability 
of  the  Singapore  home  market. 
Furthermore,  we  found  that  the  ratio  of 
home  market  to  third  country  sales  did 
not  inc-ease  substantially  by  excluding 
p.ir's  from,  the  viability  calculation. 
Thrrefore,  we  found  that  the  inclusion  of 
parts  did  not  skew  the  results  of  the 
viability  test  in  this  case  and  that  the 
home  market  was  not  viable.  For  this 
reason,  we  determined  that  third 
country  sales  are  the  appropriate  basis 
for  determining  foreign  market  value  for 
NMB/Pelmec  Singapore. 

However,  we  found  for  three 
companies — FAG-FRG,  SKF  Sweden 
(ball  bearings),  and  SKF  Italy— that  the 
elimination  of  parts  from  the  viability 
test  led  to  a  substantial  increase  in  the 


ratio  of  home  market  to  third  country 
sales,  indicating  that  the  inclusion  of 
parts  had  skewed  the  results  of  the 
viability  test.  For  each  of  these 
companies,  we  then  examined  whether 
we  would  obtain  more  identical  matches 
to  products  sold  in  the  United  States  if 
we  used  home  market  or  third  country 
sales.  Since  we  have  already  limited  our 
comparisons  to  sales  of  identical 
merchandise  (except  in  a  very  limited 
number  of  cases  where  the  percentage 
of  identical  matches  fell  below  33 
percent)  [see.  Alternative  Reporting 
Requirements  section  of  this  Appendix). 
we  believe  that,  in  the  context  of  our 
simpliHed  matching  methodology,  it  is 
appropriate  in  these  three  instances  to 
base  foreign  market  value  on  the  market 
where  we  will  obtain  the  largest  number 
of  comparisons  within  this  limited  pool 
in  order  to  increase  the  accuracy  of  our 
results. 

With  respect  to  spherical  roller 
bearings  sold  by  FAG-FRG.  we 
determined  that  home  market  sales 
serve  as  the  most  appropriate  basis  for 
foreign  market  value  because  (1)  the 
home  market  is  substantially  larger  than 
any  third  country  market,  and  (2)  the 
percentage  of  identical  matches  using 
the  home  market  was  so  great  that  it  is 
highly  unlikely  that  any  third  country 
market  would  provide  a  greater 
percentage  of  identical  matches  to 
products  sold  in  the  United  States. 

However,  with  respect  to  ball 
bearings  and  parts  thereof  from  SKF 
Sweden  and  SKF  Italy,  we  found  that 
there  is  a  higher  percentage  of  identical 
products  sold  in  the  third  country 
market  than  in  the  respective  home 
market.  Therefore,  we  determined  that 
third  country  sales  ser\e  as  a  more 
appropriate  basis  for  foreign  market 
value  than  home  market  sales. 

Comment  4.  NMB/Pelmec  Singapore 
maintains  that  ball  bearing  parts  cannot 
be  considered  as  such  or  similar  to 
finished  ball  bearings  for  the  following 
reasons:  (a)  The  sales  value  per  part  is 
only  a  small  percentage  of  the  sales 
value  per  finished  bearing;  (b)  ball 
bearing  parts  are  not  of  the  same 
general  class  or  kind  of  merchandise 
due  to  physical  differences  between  ball 
bearing  parts  and  finished  bearings;  (c) 
ball  bearing  parts  are  not  like  finished 
ball  bearings  in  purpose;  (d)  ball  bearing 
parts  cannot  reasonably  be  compared 
with  finished  bearings.  Mixing  similar 
complete  bearings  with  dissimilar  parts, 
none  of  which  individually  or  in 
combination  could  be  sufficient  to 
constitute  a  finished,  unfinished  or 
substantially  complete  ball  bearing, 
distorts  the  viability  test.  NMB/Pelmec 
Singapore  also  argues  that  because  it 
does  not  sell  any  parts  to  unrelated 


parties  and  exports  only  a  de  minimis 
quantity  of  parts  to  the  United  States. 
the  commingling  of  parts  with  com.pieted 
bearings  is  distortive. 

Furthermore,  respondent  argues  that  it 
would  not  be  administratively  feasible 
to  compare  parts  and  bearings,  as  this 
would  involve  comparisons  of  all  price 
adjustments  and  charges  for  each,  as 
well  as  cost  adjustments.  In  addition, 
the  Department's  questionnaire  did  not 
tri-at  parts  and  finished  bearings  as  such 
or  similar,  nor  did  the  Department's 
product  comparison  methodology 
suggest  that  parts  should  be  compared 
with  finished  bearings. 

Petitioner  argues  that  N\iB/Pelmec 
Singapore  has  incorrectly  asserted  that 
ball  bearings  and  parts  thereof  do  not 
constitute  such  or  similar  merchandise 
pursuant  to  19  U.S.C.  1677(16!(A).  The 
Department  has  determined  that  the 
scope  of  this  investigation  encompasses 
ball  bearings  and  parts  thereof.  Given 
the  language  of  the  petition  and  notice 
of  initiation,  it  is  irrelevant  that  separate 
parts  are  not  identical  to  a  finished 
bearing.  Furthermore,  there  is  no 
statutory  or  regulatory  requirement  that 
the  such  or  similar  designation  differ 
from  the  class  or  kind  designation. 
Citing  Operators  for  /alousie  and 
Awnin.u  Windows  from  El  Salvador  (51 
FR  41520,  November  17, 1986)  and 
Mirrors  in  Stock  Sheet  and  Lehr-End 
Sizes  from  Portugal  (51  FR  43409, 
December  2, 1986),  petitioner  maintains 
that  the  Department  has  often  based  the 
viability  test  on  a  single  such  or  similar 
category  of  merchandise  coextensive 
with  the  class  or  kind  of  merchandise. 

DOC  Positxin.  For  the  reasons 
explained  in  detail  in  the  DOC  Pvsilion 
to  Comment  7.  we  calculated  home 
market  viability  on  each  class  or  kind  -  f 
merchandise  including  parts.  Howevei 
we  have  not  compared  parts  of  bearings 
to  com.plete  bearings  for  purposes  of  our 
price-to-price  analysis. 

Comment  5.  NMB/Pelmec  Singapore 
maintains  that  related  party  sales  of 
parts  cannot  be  considered  in  assessing 
home  market  viability  because  there 
were  no  sales  of  parts  to  unrelated 
parties  In  support  of  its  argument. 
respondent  cites  Color  Picture  Tubes 
from  Korea  [CPTs]  (52  FR  44186. 
November  18, 1987),  in  which  case  the 
Department  excluded  sales  to  related 
parties  from  the  home  market  viability 
calculation  because  those  sales  were 
not  made  at  arm's  length  and,  thus, 
could  not  be  used  in  calculating  foreign 
market  value.  NMB/Pelmec  Sineapore 
further  contends  that  parts  may  i)e 
properly  included  within  the  scope  of  an 
investigation  only  in  those  cases  where 
an  antidumping  order  already  exists  on 


the  finished  product,  and  a  company 
begins  exporting  parts,  which  are 
entered  free  of  antidumping  duties,  and 
assembles  these  parts  in  the  United 
States  in  order  to  circumvent  the 
antidumping  order. 

DOC  Position.  Under  section  773(a)(1) 
of  the  Act,  the  Department  is  required  to 
determine  whether  home  market  sales 
form  an  adequate  basis  for  comparison. 
Section  353.4  of  our  regulations 
establishes  the  test  for  making  this 
determination.  Normally,  we  require 
that  the  volume  of  home  market  sales 
comprise  at  least  five  percent  of  the 
volume  of  sales  to  third  country  markets 
in  order  for  the  home  market  to  be 
deemed  "viable."  Neither  the  statute  nor 
the  regulations  specifically  addresses 
the  issue  of  whether  "sales"  to  related 
parties  should  be  included  for  purposes 
of  determining  the  viability  of  the  hom.e 
market. 

Where  home  market  sales  are  made 
through  a  related  party  seller,  it  would 
usually  make  little  difference  for 
purposes  of  performing  the  viability  test 
if  the  producer  reported  sales  to  the 
related  party  or  sales  by  the  related 
party.  Absent  unusual  circumstances. 
we  would  expect  the  amount  of  sales  to 
the  related  party  to  approximate  the 
amount  of  sales  made  by  the  related 
party. 

Unlike  these  more  normal  situations. 
the  CPTs  case  presented  unique  facts. 
Many  of  the  home  market  sales  by  the 
CPT  producers  were  to  related  parties 
who  did  not  resell  the  CPTs.  Instead,  the 
related  purchasers  used  the  CPTs  to 
pioduce  color  television  receivers 
(CTVs).  In  that  case,  the  fir.st  sale  to  an 
unrelated  party  was  the  sale  of  a 
completed  CTV  which  was  not 
considered  to  be  within  the  same  class 
or  kind  of  merchandise  as  the  CPT  alone 
and  which  was  outside  the  scope  of  the 
investigation.  The  CPTs  case  does  net 
apply  to  the  instant  investigation 
because  the  ball  bearing  parts  sold  to 
related  parties  in  the  home  market  and 
third  countries  are  used  to  produce 
complete  ball  bearings  which  or"  within 
the  scope  of  the  investigation  .''.nd  which 
are  considered  the  same  class  or  kind  of 
merchandise  as  the  ball  bearing  parts. 

As  we  noted  in  ih^  DOC  Position  to 
Comment  3  above,  we  have  taken  into 
consideration  the  effect  of  sales  of  parts 
on  the  viability  calculations  and  have 
found  that,  in  the  case  of  NMB/Pelmec 
Singapore,  the  inclusion  of  parts  did  not 
skew  the  results  of  the  calculations. 

With  respect  to  respondent's 
argument  regarding  circumvention,  we 
agree  that  one  reason  a  petitioner  may 
seek  to  include  parts  in  the  scope  of  an 
investigation  may  be  to  avoid  potential 
circumvention  problems.  However,  parts 


may  also  be  included  in  a  petition  and. 

subsequently,  in  an  investigation 
because  of  concerns  about  sales  at  less 
than  fair  value  of  the  parts  as  well  as  of 
the  completed  merchandise.  In  these 
investigations,  the  petition  included 
parts  within  the  scope  and.  therefore. 
v.'e  have  included  tiiem  in  the 
investigations. 

Comment  6.  FAG-FRG  argues  that 
although  the  Department  preliminarily 
determined  its  home  market  was  not 
viable  for  spherical  roller  bearings,  it  is 
inappropriate  to  use  third  country  sales 
as  the  basis  for  foreign  miarket  value 
because  (1)  sales  to  individual  third 
country  markets  constitute  a  smaller 
sales  volume  of  com.plete  bearings  than 
that  sold  in  the  home  market,  and  (2) 
most  of  its  selling  activity  occurs  in  the 
home  market.  Therefore.  FAG  contends 
that,  if  the  Department  does  not  use 
home  market  as  the  basis  for  foreign 
market  value,  it  should  use  the  verified 
constructed  value  data  for  spherical 
roller  bearings. 

Petitioner  maintains  that  FAG-FRG's 
home  market  sales  of  spherical  roller 
bearings  are  inadequate,  as  concluded 
by  the  Department  for  purposes  of  the 
preliminarj'  determination,  and 
contends  that  the  non-viable  sales 
should  not  be  used  for  the  final 
dctermiridtion. 

DOC  Position.  We  originally 
determined  that  FAG-FRG's  home 
market  for  spherical  roller  bearings  was 
not  viable  based  on  the  ratio  of  home 
market  to  third  country  sales  of 
spherical  roller  bearings  and  parts 
thereof.  After  consideration  of  FAG- 
FRG's  arguments  that  the  inclusion  of 
parts  in  the  calculation  of  home  market 
viability  skewed  the  results,  we  have 
reexamined  this  issue  and  determined 
that  the  home  market  is  the  most 
appropriate  basis  for  foreign  market 
value  for  the  reasons  stated  in  the  DOC 
Position  to  Comment  3  above. 

Comment  7.  INA-FRG  maintains  that 
the  Department  should  determine  home 
market  viability  on  a  product-by-product 
basis.  Where  the  volume  of  sales  of  a 
particular  product  in  the  home  market  is 
less  than  five  percent  of  the  volume  of 
sales  of  the  same  product  in  the  U.S. 
market,  which  is  the  situation  with  inch- 
sized  bearings,  the  Department  should 
disregard  these  home  market 
transactions.  In  support  of  its  ai^gument, 
INA  cites  the  Final  Administrative 
Review  of  Sales  at  Less  Than  Fair 
Value:  Red  Raspberries  from  Canada 
(Red  Raspberries)  (54  FR  6559,  February 
13. 1989),  in  which  the  Department 
disregarded  certain  home  market  sales 
that  satisfied  the  home  market  viability 
test  but  which  were  negligible  compared 
to  the  volume  of  sales  to  the  United 


States.  INA  further  maintains  that  if  the 
Department  deems  that  these  sales 
should  not  be  disregarded,  then  the 
Department  should  compare  the  U.S. 
price  with  the  constructed  value  of  the 
particular  bearing. 

Petitioner  argues  that  on  the  basis  of 
such  or  similar  categories  identified  by 
the  Department.  INA's  home  market 
sales  for  each  of  the  bearing  categories 
produced  by  INA  were  viable.  Petitioner 
maintains  that  INA's  interpretation  goes 
beyond  the  scope  of  the  Department's 
determination  in  Red  Raspberries. 
Furthermore,  by  excluding  these  sales 
from  price  comparisons,  it  would  be 
uncertain  whether  reported  sales  would 
fall  below  the  33  percent  threshold  of 
comparison  sales.  In  addition  to 
conflicting  with  the  statutory  scheme  for 
determining  viability,  INA's  proposal  is 
administratively  unfeasible  and 
impractical.  Petitioner  also  takes  issue 
with  INA's  argument  that  the 
Department  should  base  foreign  market 
value  on  constructed  value,  as  this 
information  has  not  been  verified. 

DOC  Position.  The  purpose  of  the 
viability  test  is  to  establish  tfie 
appropriate  market  for  determining 
foreign  market  value  through  a 
comparison  of  the  level  of  home  market 
sales  with  the  level  of  third  country 
sales.  For  the  reasons  outlined  in  the 
preliminarj'  determinations  in  these 
investigations  and  reiterated  in  the  DOC 
Position  to  Comment  1  above,  due  to  the 
enormous  number  of  products  sold  and 
the  numerous  physical  permutations 
among  bearing  types,  it  would  have 
been  virtually  impossible  to  determine 
home  market  viability  based  on  such  or 
similar  categories  within  each  class  or 
kind  of  merchandise.  The  same  reasons 
render  even  more  impracticable 
respondent's  suggestion  that  the 
viability  test  be  performed  on  an 
individual  product  basis.  Even  if  these 
investigations  did  not  involve  so  many 
individual  products,  the  Department 
normally  performs  the  viability  test  on 
the  basis  of  comparison  of  home  market 
and  third  country  sales  within  each  such 
or  similar  category  of  merchandise  (see 
also  Electrolytic  Manganese  Dioxide 
from  Greece.  54  FR  8771.  March  2. 1989). 
We  then  make  comparisons  to  the 
identical  or  most  similar  product  within 
that  group,  regardless  of  the  quantity 
sold  [see  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Mirrors  in 
Stock  and  Lehr  End  Sizes  from  Portugal, 
51  FR  43409.  December  Z  1986).  (See 
also  comments  on  Sales  Not  in  the 
Ordinary  Course  of  Trade  in  the 
Miscellaneous  Issues  section  of  this 
Appendix.)  To  do  otherwise  could  result 
in  a  need  to  perform  several  thousands 
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of  individual  viability  determinations, 
posing  severe  obstacles  to  resolution  of 
the  viability  issue  within  the  statutcnly- 
imposed  time  constraints  of  antidumping 
duty  investigations. 

Further  respondent  misconstrues  the 
Red  Raspberries  determination.  The 
Department  found  an  unusual  situation 
m  that  case,  v\ith  the  home  market 
technically  viable  under  the  five  percent 
test  outlined  in  the  regulations,  but  with 
home  m.arket  and  third  country  sa'es 
that  were  so  smsll  as  to  be  "negligible". 
There  was  only  one  home  market  sale  in 
that  case.  By  contrast,  in  this  case  the 
volume  of  IN'.^'s  h'lme  market  and  third 
country  sales  is  uolh  substantially 
greater  than  she  volume  of  its  L'  S.  sales 
and  large  in  absuluto  terms  as  well. 
For  the  reasons  stated  above,  the 
issue  of  using  constructed  value  as  the 
basis  of  foreign  market  value  for  the 
products  in  question  is  moot. 

Comments.  NMB/Pe!mec  Singapore 
maintains  that  the  sales  figures  it 
provided  demonstrate  that  the  home 
market  is  viable  Using  the  data  of  its 
July  18,  1988  submission,  which  reported 
sales  of  all  firishpd  bearings  and 
bearing  nnes  on  a  shipment  basis,  the 
viability  rntiO  calc.uld'ed  only  w.th 
respect  to  complete  bearings  is  greater 
than  five  percent.  When  parts  are 
included  with  bt^anngs,  the  rdti.j  is  less 
than  five  prrcrnt.  Using  the  data  of  the 
October  24,  I'^Sfl  subm;ission.  wh;:h 
reported  sai-'s  on  a  purchase  order 
basis,  the  viability  ratio  with  or  without 
bearing  parts  is  also  greater  than  five 
percent.  If  sale  of  other  parts  such  as 
retainers,  shields  and  snap  rings,  which 
were  not  reported  but  which  were 
obtained  at  verification,  are  included  in 
addition  to  sales  of  rings  in  the  viability 
analysis,  the  ratio  far  exceeds  five 
percent.  For  these  reasons,  NMB/Pelmec 
contends  that  the  homie  market  sales 
exceed  the  regulatory  standard  of  five 
percent  of  third  country  sales. 
Petitioner  maintains  that  the 
Department  correctly  rejected  NMB/ 
Pelmec  Singapore's  home  market  sales 
pursuant  to  19  US.C.  16"7(a)  and  19  CP'R 
353.4.  Respondent  failed  to  perform  the 
home  market  viability  test  as  insiructed 
by  the  Department  and  failed  to  consult 
with  the  Department  regarding  the  home 
market  viability  test  before  submitting 
Sections  B  and  C  of  the  questionnaire 
response.  Furthermore,  petitioner 
maintains  that  respondent's  argum.«nts 
were  raised  after  the  Department 
performed  the  home  market  viability 
test  based  on  the  sales  information 
submitted  in  Section  A  of  the 
questionnaire  response.  For  these 
reasons,  the  Departm.enI  should  not 
reverse  its  determination  that  the 
Singapore  home  market  is  not  viable.  In 


addition,  petitioner  takes  issue  with  the 
discrepancies  between  the  sales  \  olume 
data  reported  in  the  July  16  response 
and  the  October  24  submission. 
Petitioner  maintains  that  because 
discrepancies  were  found  at  verification, 
home  market  sales  volume  data 
provides  an  unreliable  basis  for 
determining  foreign  market  value. 
Finally,  citing  Certain  Steel  Wire  Nails 
from  Korea  (45  FR  34941.  May  23, 1980), 
petitioner  maintains  that  the 
Department's  five  percent  guideline  is 
not  a  mandatory  number  for  determining 
home  market  viability. 

For  the  above  reasons,  petitioner 
maintains  that  the  Department  should 
resort  to  the  use  of  best  information 
available  and  utilize  the  highest  margin 
set  forth  in  the  petition  for  purposes  of 
the  final  determination.  Alternatively, 
petitioner  argues  that  the  Department 
should  base  foreign  market  value  on 
third  country  sales  or  constructed  value 
data  which  have  been  verified. 

DOC  Position.  According  to  the 
original  value  and  volume  of  sales  data 
submitted  by  NMB/Pelmec  Singapore  on 
July  18, 1988  in  response  to  Section  A  of 
the  questionnaire  and  the  data 
submitted  on  September  6, 1988  in 
response  to  Sections  B-E  of  the 
questionnaire,  sales  in  the  home  market 
account  for  less  than  five  percent  of 
sales  to  third  country  markets.  This 
determination  was  based  on  a 
comparison  of  the  volume  of  home 
market  to  third  country  sales  of  ball 
bearings  and  parts  thereof.  Therefore, 
on  September  23, 1988,  we  notified 
NMB/Pelmec  Singapore  that  its  home 
market  was  not  viable  and  requested 
that  third  country  sales  data  be 
submitted. 

Due  to  the  numerous  comments  on  the 
calculation  of  home  market  viability 
received  from  many  respondents  in  the 
concurrent  antidumping  investigations 
involving  antifriction  bearings,  we 
issued  a  short  questionnaire  on  October 
19, 1988,  seeking  clarification  on  how 
each  respondent  had  treated  parts  in  the 
reporting  of  its  sales  data  [e.g..  parts 
separate  from  complete  bearings)  and 
how  each  calculated  home  m.arket 
viability  (e.g..  based  on  complete 
bearings  only  or  based  on  the  total  of 
parts  and  complete  bearings).  On 
October  24, 1988,  one  week  prior  to  the 
preliminary  determinations,  we  received 
a  response  from  NMB/Pelmec  Singapore 
which  provided  revised  value  and 
volume  of  sales  figures  based  on  the 
date  of  the  purchase  order  (as  opposed 
to  the  date  of  shipment  which  was  used 
as  the  basis  for  reporting  the  value  and 
volume  of  sales  figures  in  the  July  18  and 
September  6, 1988  responses).  This 
revised  information  indicated  that  the 


ratio  of  home  market  sales  to  third 
country  sales,  whether  or  not  parts  were 
included  in  the  calculation,  was  slightly 
above  the  five  percent  guideline 
normally  used  as  a  determinant  of  home 
market  viability. 

It  is  incumbent  upon  the  Department 
to  establish  early  on  in  an  investigation 
the  appropriate  market  to  use  as  the 
basis  for  foreign  market  value.  Failure  to 
identify  the  appropriate  market  during 
the  early  stages  of  an  investigation 
would  impose  an  overwhelming  burden 
on  respondents  to  submit  complete  data 
on  all  sales  to  all  markets  prior  to  a 
decision  on  market  viability.  We  believe 
it  more  reasonable  and  advisable  to 
assess  market  viability  and  then  request 
the  appropriate  price  data  for  the  market 
deemed  to  be  the  appropriate  basis  for 
foreign  market  value.  In  this 
investigation,  the  information  avail.ible 
to  us  early  on  was  the  July  18  and 
Septem.ber  6,  1983  responses  which 
indicated  that  the  ratio  of  home  market 
sales  to  thiid  country  sales  including 
parts  was  below  five  percent,  and  the 
ratio  excluding  parts  was  only  slightly 
above  five  percent.  Therefore,  we 
determined  that  it  was  appropriate  to 
verify  third  country  sales  information 
and  use  that  information  as  the  basis  for 
foreign  market  value. 

The  unusual  circumstances  in  this 
investigation,  including  the  complexity 
of  the  products,  the  fact  that  the 
exclusion  of  parts  from  the  viability 
calculation  does  not  alter  significantly 
the  results  of  that  calculation,  and  the 
fact  that  respondent's  sales  data 
changed  from  one  submission  to  the 
next,  render  the  third  country  sales  the 
most  appropriate  and  reliable  basis  for 
foreign  market  value  for  NMB/Pelmec 
Singapore. 

With  respect  to  respondent's  comment 
that  the  ratio  of  home  market  to  third 
country  sales  would  increase 
substantially  by  including  in  the 
calculation  sales  of  parts  not  reported  m 
any  of  the  responses,  we  maintain  that  it 
is  the  obligation  of  respondent  to 
provide  an  accurate  and  complete 
response  prior  to  verification  so  that  the 
Department  may  have  the  opportunity  to 
analyze  the  information  fully.  [See. 
Cbinsung  v,  U.S..  Slip  Op.  89-15  at  8 
(CIT.  February  7. 1989),  The  fact  that 
respondent  presented  new  information 
at  verification  with  respect  to  parts  that 
were  not  reported  but  which  should 
have  been  reported,  cannot  affect  the 
original  determination  that  the  home 
market  was  not  viable. 

Comment  9.  NMB/Pelmec  Singapore 
maintains  that  sales  figures  were 
properly  reported  for  the  home  market 
viability  test.  It  argues  that  none  of  the 


questions  in  the  questionnaire  requested 
a  calculation  of  home  market  viability. 
N'MB/Pelmec  Singapore  interpreted  the 
instructions  as  meaning  that  only  the 
questions  themselves  needed  to  be 
answered,  and  that  the  submis.sicn  of 
data  relevant  and  necessary  to  co.-.durt 
the  hom.e  market  viability  test  was 
sufficient  to  satisfy  any  reference  to 
home  market  viability  made  in  the 
explanatory  portion  of  the  text. 
However,  when  the  Di.part.mcnt  issued  a 
sfiparate  home  market  viability 
questionnaire  on  October  19. 1988, 
.^-".MB/Peimec  Singapore  performed  the 
viability  calculation  for  this  separate 
questionnaire.  Furthermore,  NMB/ 
Pelmec  Singapore  maintains  that  the 
Department  declined  to  provide  any 
specific  explanation  regarding  the  basis 
of  its  determination  that  the  Singapore 
market  is  not  viable.  NMD.'Pelmec 
Singapore  requests  that  the  Department 
reconsider  its  position  and  provide 
justification  to  support  its  conclusion 
that  the  home  market  is  not  viable. 

DOC  Position.  On  July  31. 1988.  we 
issued  to  all  respondents  in  these 
investigations  sections  B-E  of  the 
questionnaire  which  includes  on  page  B- 
2  specific  inslruction.s  to  perform  a 
viability  calculation  and  to  show  the 
calculations. 

In  its  September  6,  1938  response, 
:\.\fB/Pe!mec  Sircapore  provided  the 
total  value  and  volume  of  pales  for  both 
complete  ball  bearings  and  ball  bearing 
parts,  but  did  not  perform  the  actual 
viability  calculations  as  requested.  After 
analyzing  the  sales  data  and  performing 
the  viability  calculations,  v.'e  determined 
that  the  home  market  was  not  viable 
and.  therefore,  did  not  provide  an 
appropriate  basis  for  foreign  market 
value.  Accordingly,  on  Septem.ber  23. 
1968.  we^n^ormed  NMB/Pelmec 
Singapore  that  its  home  market  was 
determined  to  be  non-viable  and  that  it 
should  provide  third  country  data.  The 
third  country  data  was  submitted  too 
late  to  be  fully  analyzed  for  purposes  of 
the  preliminary  determination, 
rlowever,  it  was  subsequently  analysed 
and  verified  and.  therefore,  has  been 
used  for  purposes  of  the  final 
determination. 

Comment  10.  NMB/Pelmec  Singapore 
argues  that  if  the  Department  insists 
upon  the  non-viability  of  home  market 
sales,  then  the  foreign  market  value 
should  be  based  upon  constructed  value 
data.  NMB/Pelmec  contends  that 
constructed  value  is  a  better  estimate  of 
home  market  prices  than  third  country 
data  and,  furthermore,  this  data  has 
been  verified  and  found  to  be  reliable. 

DOC  Position.  For  the  reasons  already 
stated  above,  we  have  determined  that 
NMB/Pelmec  Singapore's  sales  to  Japan 


constitute  the  most  appropriate  basis  for 
foreign  market  value.  Furthermore,  the 
statute  and  regulations  express  a  strong 
preference  for  the  use  of  prices  [see 
section  773;.))  of  the  Act.  as  amended;  19 
CFR  353.41b);  Statements  of 
Administrative  Action,  H.R.  Rep.  No. 
153.  pt.  U,  96th  Cong,  1st  Sess.  411 
(1979)).  Since  the  third  country  data  has 
been  submitted,  analyzed,  and  verified, 
we  have  determined  that  it  is  the  most 
appropriate  basis  for  foreign  market 
value. 

Comment  11.  Petitioner  contends  that 
the  Department's  preliminary 
determination  that  the  home  market  in 
Thailand  is  viable  was  based  on 
domestic  sales  figures  which  incorrecdy 
included  cancelled  sales  and  exports  to 
Singapore.  Petitioner  further  contends 
that  bearings  exported  to  Singapore  and 
subsequently  re-imported  into  Thailand 
should  not  be  included  as  home  market 
sales  because  (1)  These  products  were 
not  merely  transshipped  through 
Singapore,  but  were  resold  in  Singapore 
to  an  unrelated  party  before  re- 
importation into  Thailand  and,  as  such, 
these  sales  entered  the  commerce  of 
Singapore;  (2)  it  was  not  verified  that 
NMB/Pelmec  knew  that  these  bearings 
would  eventually  return  to  Thailand: 
and  (3)  the  public  record  in  the 
companion  countervailing  duty 
investigation  shows  that  sales  to 
Singapore  were  deemed  export  sales  by 
Thai  Customs  authorities  for  purposes  of 
export  statistics  and  for  the  export 
subsidy  programs  found  to  provide 
subsidies  in  the  countervailing  duty 
investigation.  By  excluding  the 
cancelled  sales  and  the  exports  to 
Sifigapore  from  the  calculation  of  home 
market  viability,  petitioner  contends 
that  the  home  market  in  Thailand  is  not 
viable. 

With  respect  to  cancelled  sales,  NMB/ 
P.  Imec  Thai  contends  that  even  by 
excluding  such  sales,  the  home  market  is 
still  viable.  With  respect  to  the  sales 
through  Singapore.  NMB/Pehnec  Thai 
contends  that  these  bearings,  which 
were  routed  through  a  related  selling 
agent  in  Singapore  before  being 
delivered  to  the  ultimate  unrelated 
purchaser  located  in  Thailand,  are 
properly  considered  home  n.arket  sales 
because  (1)  N'MB/Ftimec  Thai  knew  at 
the  time  of  the  sale  that  the  products 
were  destined  for  delivery  and 
consumption  in  ths  home  market,  and 
(2)  the  prcdiicts  did  not  enter  the 
commerce  of  Singapore. 

Citing  Hvdrogenated  Castor  Oil  from 
Brazil  (50  FR  51725.  December  19, 1985), 
respondent  argues  that  the  Department 
considers  knowledge  by  the 
manufacturer  of  the  destinat-on  of  the 
merchandise  as  the  controlling  factor  in 


finding  the  existence  of  home  market 
sales.  Respondent  further  argues  that 
knowledge  of  the  destination  is  critical 
to  a  determination  of  dumping  since 
dumping  itself  is  price  discrimination.  If 
a  company  has  no  knowledge  of  the 
final  destination,  it  cannot  discriminate 
between  the  market  of  destination  and 
other  markets.  Therefore,  respondent 
maintains,  the  spirit  of  the  antidumping 
law,  as  well  as  the  policies  set  forth  in 
the  Department's  practices  and  1984 
amendments  to  section  19  U.S.C.  1677b. 
dictate  that  these  sales  must  be 
considered  home  market  sales. 

DC*C  Position.  We  found  at 
verification  that  N'MB/Pelmec  Thai  has 
knowledge  that  the  sales  which  are 
transshipped  tlirough  Singapore  are 
ultimately  destined  for  delivery  and 
consumption  in  Thailand.  However, 
there  are  unusual  circumstances  in  this 
case  that,  on  balance,  argue  in  favor  of 
characterizing  these  sales  as  export 
sales.  For  example,  because  these  sales 
are  exempt  fiom  certain  taxes  and 
import  duties  associated  with  other 
home  market  sales,  the  prices  of  these 
sales  are  not  typical  home  market 
prices.  In  addition,  the  goods  are 
physically  exported  from  Thailand,  and 
the  first  sale  to  an  unrelated  pai1y  takes 
place  in  Singapore.  Therefore,  contrary 
to  respondent's  assertioa  these 
products  do.  in  fact,  enter  the  commerce 
of  Singapore.  Lastly,  these  sales  earn 
export  subsidies  and  are  considered 
exports  by  the  Gove. ,  nent  of  Thailand 
for  purposes  of  maintaining  export 
statistics.  All  of  these  factors  combined 
outweigh  the  importance  of  knowledge 
of  the  final  destination  in  the 
determination  of  whether  these  sales  are 
properly  considered  home  market  or 
third  country  sales.  Therefore,  we  have 
determined  that  these  sales  are  third 
country  sales. 

With  respect  to  the  comments  on 
NMB/Pelmec  Thai's  cancelled  sales,  we 
have  determined  that  these  sales  should 
properly  be  excluded  from  the  home 
market  database.  Therefore,  by 
excluding  the  products  actually  sold  in 
Singapore  and  the  cancelled  sales,  as 
well  as  N'MB/Pelmec  Thai's  sales  to 
related  bonded  warehouses,  from  the 
total  home  market  sales  reported,  we 
have  found  that  the  Thai  home  market  is 
not  viable  and.  thus,  does  not  provide 
the  appropriate  basis  for  establishing 
foreign  market  value.  Accordingly,  we 
have  used  verified  constructed  value 
data  as  best  information  available  for 
purposes  of  this  final  determination. 

Comment  12.  NMB/Pelmec  Thai 
contends  that  the  different 
categorization  of  the  seme  sales  under 
U.S.  antidumping  and  countervailing 
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duty  laws  's  not  contrai-y  to  either 
statute.  The  demands  of  the  different 


7"^(3/7c;.^c/ published  in  this  issue  of  the 
Federal  Register.)  We  have  also 


separated  home  market  and  third 
country  sales  depending  on  whether  the 
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Comment  15.  Petitioner  contends  that 
NMB/Pelmec  Thai  divided  its  domestic 
sales  volume  [based  on  mirchase  order 


value  of  merchandise  produced  in  one  or 

more  of  the  facilities  of  the  multinational 
corouration  under  inv  estientuin.  Nnithpr 


Because  we  have  determined  that  the 
MNC  provision  does  not  apply  in  this 
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duty  laws  is  not  contrary  to  either 
statute.  The  demands  of  the  different 
laws  require  a  different  treatment  of  the 
same  factual  situation  m  order  to 
comply  with  both  laws.  i 

Specifically.  N'\(B/Pelmec  Thai 
contends  that  the  classification  of  the 
sales  routed  through  Singapore  as 
exports  in  the  concurrent  countervailing 
duty  investigation  is  irrelevant  in  the 
antidumping  proceeding.  The 
classification  of  these  sales  in  the  two 
proceedings  serves  different  purposes. 
In  a  countervailing  duty  proceeding,  the 
object  of  classification  of  export  versus 
domestic  sales  is  to  ensure  tha*  the  ad 
valorem  subsidy  calculation  is  based  on 
the  appropna'e  sales  value.  The  value  of 
export  subsidies  is  divided  by  the  total 
value  of  eligible  export  sales  for  which 
such  export  subsidies  were  granted  in 
Older  to  arrive  at  an  ad  valor'^'"'  amount. 
If  export  subsidies  are  granted  for 
particular  sales  under  Thai  law.  then 
such  sales  are  co-rectly  categorized  as 
export  sales  under  the  U.S. 
countervail;ng  dut>  law. 

NMB/Pelmec  Thai  also  argues  that, 
for  purposes  of  the  antidumping 
proceeding,  the  paramount  objective  of 
categorization  is  to  ensure  that  the 
Department  properly  measures  price 
discrimination  between  markets.  If  the 
company  knows  at  the  time  of  sale  that 
the  merchandise  is  destined  for  the 
home  market,  then  such  sales  are 
appropriately  considered  domestic  sales 
under  the  U.S.  antidumping  duty  law. 

Petitioner  asserts  that  a  discussion  of 
the  issue  of  how  export  S'absidies 
bestowed  on  home  market  sales  should 
be  treated  for  purposf^s  of  a  VS.  price 
comparison  shows  the  inherent 
contradiction  in  treating  N'MB /Pelmec 
Thai's  sales  to  Singapore  as  home 
market  sales.  Petitioner  contends  that 
disparate  treatment  is  unreasonable 
given  that  the  intent  of  both  the 
antidumping  and  countervailing  duty 
laws  is  to  identify  and  distinguish  home 
market  sales  for  the  purpose  of 
determining  whether  there  is  unfair 
trade  Citing  Bir.ghcm  f'  Taylor  v.  i'S., 
815  F.2nd  1482.  1486  (Fed.  Cir.  1987), 
petitioner  argues  that  a  similar  approach 
adopted  by  the  ITC  has  been  rejected  by 
the  Federal  Circuit. 

DOC  Position  We  have  determined 
that  the  sales  at  issue  ire  export  sales 
for  purposes  of  the  concurrent 
countervailing  duty  investigation 
because  such  sales  earn  export 
subsidies  and  are  considered  exports  by 
the  Government  of  Thailand  for  trade 
statistics  purposes.  (See  the  Final 
Affirmative  Countervai'.ing  Duty 
Determination  and  Partial 
Countervailing  Duty  Order  Ball 
Bearings  and  Parts  Thereof  from 


Tbailcnd  published  in  this  issue  of  the 
Federal  Register.)  We  have  also 
determined  that  such  sales  are  export 
sales  for  purposes  of  the  antidumping 
investigation  because  the  aoods  a-e 
physically  exported  from  Thailand,  with 
the  first  sale  to  an  unrelated  party 
taking  place  in  a  third  country, 
Therefore,  we  consider  that  the  goods 
enter  the  commerce  of  that  third 
country. 

Furthermore,  it  would  be 
inappropriate  to  treat  these  sales 
differently  in  this  case  than  we  did  in 
the  countervailing  duty  case.  The 
antidumping  and  tiountervailins  duty 
laws  comprise  two  separate  statutory 
provisions  of  the  same  statute — the 
Trade  and  Tariff  Act  of  1930,  as 
amended.  Although  these  two  provisions 
are  separate  and  distinct,  their  purposes 
are  the  same;  'hat  is,  to  offset  any  unfair 
trade  advantage  enjoyed  by  a  foreign 
exporter.  Cf.  Bingham  &  Taylor  Div..  Va. 
Industries  v.  U.S..  815  F.2nd  1482. 1486 
(Fed.  Cir.  1987).  As  such,  the  Department 
must  interpret  consistently  similar  or 
identical  factual  situations  ansing  under 
the  two  statutory  provisions  to  ensure 
that  these  provisions  operate 
harmoniously.  Cf.  Ambassador  Div.  of 
Florsheim  Shoe  v.  United  States.  748 
F.2nd  1560, 1565  (Fed.  Cir.  1984). 

Comment  13.  NMB/Pelmec  Thai 
contends  that  the  Department's 
interpretation  of  the  statutory 
preference  for  home  market  sales  under 
section  773  of  the  Act  and  its  viability 
regulation,  19  CFR  353.4,  clearly 
indicates  that  if  the  five  percent 
threshold  is  met,  the  use  of  home  market 
sales  as  the  basis  for  foreign  market 
value  is  mandatory.  NMB/Pelmec  Thai 
further  contends  that  the  flexibility  in 
using  the  five  percent  standard  as  a 
guideline  has  not  been  applied  in 
situations  in  which  the  viability  ratio 
exceeded  the  five  percent.  To  do  so, 
respondent  contends,  would  violate  the 
strong  statutory  preference  for  home 
market  sales. 

DOC  Position.  We  have  found  that,  by 
excluding  WIB/Pelmec  Thai's  cancelled 
sales,  the  sales  found  to  be  made  to 
Singapore,  and  sales  made  to  related 
bonded  warehouses,  the  ratio  of  the 
volume  of  NMB/Pelmec  Thais  home 
market  sales  to  third  country  sales  does 
not  reach  the  five  percent  threshold 
normally  used  to  establish  home  market 
viability.  Therefore,  we  have  not  used 
home  market  sales  as  the  basis  for 
foreign  market  value.  In  the  absence  of 
third  country  sales  data,  as  best 
information  available,  we  have  used 
NMB/Pelmec  Thai's  verified  constructed 
value  data. 

Comment  14.  NMB/Pelmec  Thai 
contends  that  its  July  18  response 


separated  home  market  and  third 
country  sales  depending  on  whether  the 
sales  were  to  related  parties  or 
unrelated  parties.  Respondent  further 
states  that  related  party  sales  were 
included  in  the  viability  calculation 
because  these  sales  were  made  at  arm's 
leng'h. 

Petitioner  contends  that  related  party 
sales  should  not  be  included  as 
domestic  sales  for  purposes  of 
determining  home  market  viability. 
Petitioner  further  argues  that  respondent 
was  unable  to  demonstrate  that  these 
sales  were,  in  fact,  made  at  arm's  length. 

DOC  Position.  As  a  matter  of 
standard  procedure.  Section  A  of  the 
Department's  questionnaire  requests 
total  value  and  volume  of  sales  data  for 
the  domestic  market  and  third  country 
markets  broken  down  by  related  and 
unrelated  sales.  In  its  July  18, 1988 
response,  NMB/Pelmec  Thai  reported  its 
sales  data  accordingly.  Based  on  the 
data  contained  in  that  submission,  the 
Department  determined  that  NMB/ 
Pelmec  Thai's  home  market  was  viable. 
Neither  the  statute  nor  the  regulations 
specifically  addresses  the  issue  of 
whether  "sales"  to  related  pariies 
should  be  included  in  the  calculation  of 
home  market  viability.  Furthermore,  it  is 
our  normal  practice  to  include  related 
party  sales  for  purposes  of  determining 
home  market  viability.  That  is  not  to 
say.  however,  that  the  inclusion  of 
related  party  sales  in  the  viability 
calculation  indicates  that  such  sales  are 
necessarily  at  arm's  length. 

During  verification,  the  Department 
discovered  problems  with  NMB/Pelmec 
Thai's  home  market  database,  such  as 
the  inclusion  of  cancelled  sales,  sales 
actually  found  to  be  made  to  Singapore, 
and  sales  made  to  its  related  bonded 
warehouses  [see  DOC  Position  to 
Comment  11  above).  The  exclusion  of 
these  sales  rendered  the  home  market 
non  viable.  In  addition,  NMB/Pelmec 
Thai  was  not  able  to  demonstrate  at 
verification  that  the  home  market  sales 
to  related  parties  were  arm's-length 
transactions  because  there  were  no 
sales  of  the  same  products  to  unrelated 
parties  to  serve  as  a  basis  for 
comparison. 

In  the  absence  of  a  viable  home 
market,  the  Department  prefers  the  use 
of  third  country  data  over  constructed 
value  However,  because  we  did  not 
discover  until  verification  that  the  home 
market  was  not  viable,  we  were  unable 
to  obtain  third  country  prices.  Therefore, 
we  have  relied  on  the  verified 
constructed  value  data,  as  best 
information  available,  to  calculate 
foreign  market  value. 


Comment  15.  Petitioner  contends  that 
NMB/Pclmec  Thai  divided  its  domestic 
sales  volume  (based  on  purchase  order 
date)  by  its  third  country  sales  volume 
(based  on  shipment  date)  to  calculate 
home  market  viability.  Petitioner 
contends  that  for  purposes  of 
determining  whether  the  Thai  home 
market  is  viable,  home  market  and  third 
country  sales  should  be  compared  on  a 
consistent  basis.  Therefore,  for  purposes 
of  the  final  determination,  the 
Department  should  base  the  calculation 
of  home  market  viability  on  the  sales 
data  reported  in  the  Section  A 
deficiency  response,  as  domestic  and 
third  country  sales  are  comparably 
reported. 

DOC  Position.  For  the  reasons  set 
forth  in  the  DOC  Position  to  Comment 
11  above,  we  have  determined  that  the 
Thai  home  market  was  not  viable. 
Therefore,  this  issue  need  not  be 
addressed. 

Comment  16.  Petitioner  contends  that 
the  home  market  in  Thailand  is  not 
viable  and.  therefore,  the  Department 
should  apply  the  special  rule  for 
multinational  corporations  (MNC 
provision)  for  the  final  determination,  in 
accordance  with  section  1677b(e)  of  the 
Act.  Petitioner  maintains  that  it  has 
demonstrated  all  three  elements 
required  to  trigger  the  application  of  the 
MNC  provision  and,  therefore,  the  use  of 
third  country  prices  is  the  appropriate 
basis  for  foreign  market  value.  However, 
since  the  Department  has  not  verified 
third  country  sales  data,  petitioner 
argues  that  the  best  surrogate  for 
Minebea  Japan's  prices  is  the  highest 
Japanese  price  for  part  numbers 
identical  to  U.S.  part  numbers  sold  by 
another  manufacturer  in  [apan  as 
identified  in  the  petition.  If  the 
Department  does  not  apply  the  MNC 
provision,  petitioner  argues  that 
constructed  value  should  be  used  as 
best  information  available. 

NMR/Pelmec  Thai  contends  that  the 
MNC  provision  does  not  apply  because 
the  Thai  home  market  is  viable,  and 
becau.sc  petitioner  failed  to  establish 
that  the  foreign  market  value  of 
merchandise  produced  outside  of 
Thailand  is  higher  than  the  foreign 
market  value  of  the  merchandise 
produced  in  Thailand.  Neither  the  Japan 
prices  based  on  Torringlon's  market 
research  nor  the  prices  charged  by  Koyo 
Seiko,  which  were  used  by  petitioner  to 
demonstrate  this  condition,  relate  to  the 
foreign  market  value  of  such  or  similar 
merchandise  in  one  or  more  of  tfie 
facilities  outside  the  country  of 
exportation  as  required  by  section 
773(d)  of  the  Act.  The  statute  requires  a 
showing  relating  to  the  foreign  market 


value  of  merchandise  produced  in  one  or 

more  of  the  facilities  of  the  multinational 
corporation  under  investigation.  Neither 
the  general  Japanese  prices  based  on 
Torrington's  market  research  nor  the 
prices  of  Koyo  Seiko  which  were 
provided  by  petilioner  are  sufficient 
because  they  do  not  concern  the 
merchandise  produced  by  the  Minebea 
company.  Moreover,  the  Japanese  price 
data  provided  by  petitioner  indicate  that 
the  prices  charged  by  NMB/Pelmec  Thai 
are  actually  hight'r  than  the  pri.:es 
charged  in  Japan. 

DOC  Position.  We  agree  with 
respondent.  To  invoke  the  MNC 
provision,  the  petitioner  must  satisfy 
three  criteria.  Specifically,  the  petitioner 
must  demonstrate  that: 

(1)  merchandise  exported  to  the  United 
States  IS  being  pnjdiiced  in  facilities  which 
are  owned  or  controlled,  dirpctiy  or 
indirectly,  by  a  person,  firm  or  corporation 
which  also  owns  or  controls,  directly  or 
mdirt-  tly,  other  facilities  for  the  production 
of  such  Of  similcir  merchandise  which  are 
located  in  another  country  or  countries: 

(2)  the  sales  of  such  or  similar  merchandise 
by  the  company  concerned  in  the  home 
market  of  the  exporting  country  are 
nonexistent  or  inadequate  as  a  basis  for 
comparison  with  the  sales  of  the  merchandise 
to  the  United  Slates;  and 

(3)  the  foreign  market  value  of  such  or 
similar  merchandise  produced  in  one  or  wore 
facilities  outside  the  country  of  exportation  is 
higher  than  the  foreign  market  value  of  such 
or  .'iirr.ilar  merchandise  produced  in  the 
facilities  located  in  the  country  of 
exportation  *  *  * 

19  U.S.C.  1677{b)(d). 

Petitioner  failed  to  satisfy  the  third 
criterion  of  the  MNC  provision.  Under 
the  third  prong,  petitioner  is  required  to 
demonstrate  that  the  foreign  market 
value  of  such  or  similar  merchandise 
produced  in  Minebea's  facilities  located 
in  Japan  or  Singapore  is  higher  than  the 
foreign  market  value  of  such  or  similar 
merchandise  produced  in  the  Minebea 
facilities  located  in  Thailand.  The 
information  provided  by  petitioner — 
Japanese  prices  based  on  Torrington's 
market  research  and  prices  charged  by 
Koyo  Seiko — is  not  adequate  to  satisfy 
this  requirement.  Accordingly,  we  have 
determined  that  the  MNC  provision  is 
not  applicable  in  this  case. 

Because  the  Thai  home  market  was 
found  to  be  non-viable  for  the  reasons 
set  forth  in  the  DOC  Position  to 
Comment  11  above,  we  believe  that 
third  country  prices  are  the  most 
appropriate  basis  for  establishing 
foreign  market  value.  However,  in  the 
absence  of  third  country  data,  we  have 
used  verified  constructed  value 
information  to  establish  foreign  market 
value,  as  best  information  available. 


Because  we  have  determined  that  the 
MNC  provision  does  not  apply  in  this 
case,  the  remainder  of  petitioner's  and 
respondent's  contentions  relating  to  the 
MNC  provision  need  not  be  addressed. 

Section  6.  Alternative  Reporting 
Requirements 

At  the  outset  of  these  investigations,  It 
became  apparent  that  because  of  the 
sheer  number  of  transactions  involved 
and  the  complexity  of  the  issues,  the 
Department  would  have  to  depart  from 
its  standard  procedures  for  handling 
antidumping  investigations  in  order  to 
complete  these  ca!<e8  in  a  fair  and  timely 
manner.  In  making  our  initial  decisions 
with  respect  to  the  classes  or  kinds  of 
merchandise  subject  to  these 
investigations  and  the  specific  products 
covered  by  the  scope  of  these 
investigations,  we  became  fully 
cognizant  of  the  vast  number  of  bearing 
types  and  the  immense  complexity  of 
making  product  comparisons. 
Subsequent  to  our  questionnaire 
presentations,  virtually  all  respondents 
notified  the  Department  that  these 
investigations  posed  an  unusually 
burdensome  task  for  all  parties 
involved.  For  example,  one  respondent 
noted  that  it  produced  over  30,000 
different  products  regularly  and  many 
thousands  more  specialty  products. 
Another  respondent  informed  us  that  its 
transactions  alone  would  number  in  the 
hundreds  of  thousands.  Other 
respondents  indicated  that  over  500,000 
transactions  would  have  to  be  reported. 
In  addition  to  the  enormous  amount  of 
information  that  would  be  required  and 
the  short  deadlines  (even  with 
extensions],  identifying  the  most  similar 
merchandise  under  our  normal 
requirements  and  verifying  that  the  niosl 
similar  merchandise  had  been  reported 
by  the  respondents  would  have  been  an 
overwhelming  task. 

Therefore,  on  July  15, 1988.  we 
solicited  the  views  of  all  parties  to  the 
proceedings  concerning  alternative 
reporting  requirements.  After 
considering  the  problems  and  the  views 
of  the  parties  to  these  proceedings,  the 
Department  concluded  that  one  method 
of  ensuring  that  these  investigations 
could  be  completed  in  a  fair  and  timely 
manner  would  be  to  reduce  the  sales 
reporting  requirements  for  respondents. 

The  statute  itself  does  not  establish 
any  particular  reporting  or  coverage 
requirements  for  fair  value 
investigations.  Cf..  British  Steel  Corp.  v. 
United  States.  8  CIT  86.  93-94  (1984), 
quoting  from  American  Spring  Wire 
Corp.  V.  United  States.  8  CIT  20  (1984). 
By  regulation,  the  Department  'normally 
seeks  to  examine  at  least  GO  percent  of 
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the  dollar  volume  of  exports  to  the 
I'nited  Stdles  from  any  country  subject 
to  an  antidumping  duty  investigation." 
19  CFR  353  .38.  However.  83  the 
regulation  expressly  provides,  the  60 
P'.'rceiit  standard  is  a  "normHl" 
requirement,  and  the  Department  has 
the  authority  undrr  the  regulation  to 
examine  a  lower  percentage  where  the 
circumstances  so  warrant. 

For  the  reasons  described  above,  the 
Department  concluded  that  it  would  not 
be  feasible  to  examine  60  percent  of  the 
exports  in\'oIved  in  these  proceedings. 
Therefore,  the  Department  decided  that 
it  would  examine  at  least  33  percent  of 
the  volume  of  exports  to  the  United 
States  for  each  class  or  kind  of 
merchandise  This  would  allow  the 
Departm.ent  to  complete  these 
investig.^tions  on  time,  while  also 
providing  a  sufHciently  large  data  base 
to  avoid  undue  distortions  in  the  results 
of  the  Department's  analysis. 

In  order  to  achieve  the  goal  of  at  least 
33  percent  coverage,  the  Department 
jdopted  the  following  methods.  First,  for 
each  respondent,  the  Department 
attem.pted  to  compare  only  those 
products  sold  in  the  L'nited  States  for 
which  there  were  sales  of  identical 
merchandise  m  the  m.arket  used  to 
determine  foreign  market  value.  If  the 
U  S.  sales  of  these  identical  products 
accounted  for  at  least  33  percent  of  the 
exports  of  a  particular  respondent,  the 
Dppartment  limited  'ts  comparisons  to 
d'.l  identical  matches  If  such  a 
comparison  failed  to  account  for  33 
percent  coverage,  the  Department  then 
compared  the  largest  volum.e  of  products 
sold  m  the  United  States  for  which  there 
were  no  identical  matches,  but  for  which 
there  were  sales  of  similar  merchandise 
in  the  relevant  foreign  market.  The 
Department  repeated  this  last  step  until 
the  33  percent  threshold  was  satisfied. 

Comment  1.  Several  respondents 
contend  that  the  Department  must 
exclude  from  its  LTFV  calculations, 
s.iles  of  finished  bearings  manufactured 
or  assembled  in  the  United  States  that 
contain  im,ported  components,  INA. 
NSK.  and  V\Q  argue  that  the- value 
added  in  the  United  States  is  so 
significant  that  the  finished  bearings 
containing  imported  components  are 
substantially  transformed  and  become 
products  of  the  United  States.  NSK 
further  contends  that  its  US,  facilities 
contribute  the    essential 
characteristics  '  to  the  finished 
antifriction  bearings.  Accordingly,  sales 
of  these  bearings  should  be  excluded 
from  these  mvestigations, 

IN.-\  contends  that  it  is  not  necessary 
for  the  Dep.irtm,ent  to  calculate  LTFV 
margins  for  im.ported  components 
where,  as  in  these  investigations. 


Imports  of  these  components  will  be 
covered  by  the  Department's  findings 
regarding  sales  of  finished  bearings  and 
components  sold  direcUy  to  unrelated 
customers  without  further  manufacture 
or  assembly. 

INA  and  NTN  contend  that,  if  ttie 
Department  does  calculate  LTFV 
margins  for  imported  components,  the 
Department  is  required  by  section 
772(e)(3)  of  the  Act,  the  Department's 
regulations  and  past  practice,  to  deduct 
the  U,S.  value  added  when  the  related 
parly  in  the  United  States  performs 
further  manufacturing  on,  or  assembly 
with,  the  imported  product.  In  the 
instant  case,  however,  the  Department's 
own  actions  preclude  the  use  of  the 
required  methodology  in  determining 
exporter's  sales  price  since  the 
Department  did  not  request  the  cost 
data  necessary  to  make  the  required 
comparisons. 

NTN  argues  that  it  is  unlawful  for  the 
Department  to  calculate  dumping 
margins  on  merchandise  manufactured 
in  the  United  States  or  on  imported 
components  which  are  not  sold  to  an 
unrelated  purchaser  in  the  United 
States. 

Petitioner  believes  that  the  proper 
method  for  determining  margins  on 
components  used  by  a  related  U.S. 
subsidiary  of  finished  bearings  is  to 
deduct  all  value  added  in  the  United 
States  to  arrive  at  a  proxy  import  price 
for  the  component  that  is  based  on 
actual  prices  in  the  United  States,  citing 
19  U.S.C.  1677a(e){3).  Since  the 
Department  does  not  have  the  requisite 
information  to  perform  such  a 
calculation,  however,  petitioner  argues 
that  the  Department  should  either 
perform  a  margin  analysis  based  on 
sales  of  the  same  components  to 
unrelated  U.S.  purchasers  or  to  assign 
sales  of  components  the  same  margins 
found  on  the  class  or  kind  of  completed 
bearing  to  which  the  component 
belongs.  With  respect  to  the  Japanese 
respondents,  petitioner  argues  that  use 
of  the  U.S.  price  of  a  finished  bearing. 
albeit  finished  in  the  United  Stales,  as 
compared  to  the  foreign  market  value  of 
an  identical  finished  bearing  provides  a 
reasonable  basis  for  comparison. 
Petitioner  also  suggests  with  respect  to 
the  Japanese  respondents,  that,  given 
the  fact  that  the  Department  does  not 
have  information  on  the  value  added  in 
the  United  States,  it  ought  to  lake  a 
"best  information  available"  approach 
to  the  U.S.  sales  of  merchandise  finished 
from  imported  parts. 

DOC  Position.  As  stated  above, 
because  of  the  massive  number  of 
transactions  involved  in  these 
proceedings  and  the  complexity  of  the 
investigations,  the  Department  departed 


from  its  normal  reporting  requirements 
and  sought  at  least  33  percent  coverage 
of  the  merchandise  under  investigation. 
To  facilitate  the  achievement  of  this 
goal,  the  Department  decided  that, 
where  U.S.  subsidiaries  of  foreign 
bearings  producers  imported 
components  and  parts  to  be  assembled 
before  sale  to  an  unrelated  customer  in 
the  United  States,  the  respondents 
needed  only  to  report  (1)  the  price  of  the 
assembled  bearing  as  sold  to  the 
unrelated  customer,  and  (2)  the  pnce  of 
an  identical  bearing  sold  in  the  relevant 
foreign  market.  In  other  words,  the 
respondents  did  not  have  to  deduct  the 
value  added  in  the  United  States  to 
arrive  at  a  "constructed"  U.S.  price  of 
the  components  and  parts  in  their 
condition  as  imported. 

In  reaching  this  decision,  the 
Department  considered  the  fact  that  fair 
value  investigations,  such  as  these, 
result  only  in  an  estimate  of  the 
dumping  margins,  if  any,  thai  exist.  19 
U.S,C.  1673e(a)l3).  As  the  U.S.  Court  of 
International  Trade  acknowledged  in  a 
decision  upholding  the  Department's  use 
of  regression  analysis  (rather  than 
standard  arithmetical  techniques)  for 
purposes  of  a  fair  value  determination, 
"It  was  clearly  the  intention  of  Congress 
to  give  Commerce  flexibility  at  the  fair 
value  stages  of  its  investigation." 
Southwest  Florida  Winter  Vegetable 
Growers  Ass'n  v.  United  States.  584  F. 
Supp.  10.  17  (Ct.  9  Int.l  Trade  1984). 
citing  F.  W.  Mvers  &  Co.  v.  United 
States.  376  F,  Supp.  860.  878  (Cust.  Ct. 
1974)  Moreover,  it  is  not  clear  that  in 
the  context  of  these  proceedings,  a 
deduction  of  U.S.  value  added  would  be 
required  even  if  these  were  not  fair 
\alue  investigations. 

In  view  of  the  greater  methodological 
flexibility  possessed  by  the  Department 
at  the  investigatory  stage  of  a 
proceeding,  the  Department  reasoned 
that  price-to-price  comparisons  based 
upon  bearings  in  their  condition  as  sold 
m  the  United  States  (rather  than  in  their 
condition  as  imported)  would  provide  a 
reasonable  estimate  of  the  dumping 
margins  that  would  have  been 
calculated  if  the  Department  had 
"backed  out"  the  value  added  in  the 
United  States  and  compared  the 
"constructed"  price  of  a  component  or 
part  to  the  price  of  that  same  component 
or  part  in  the  relevant  foreign  market. 
Furthermore,  by  not  requiring 
respondents  to  report  the  merchandise 
as  im.ported  and  the  myriad  costs 
involved  in  further  manufacturing  the 
product  in  the  United  States,  we  reduced 
the  reporting  burden  on  respondents. 
Moreover,  by  avoiding  the  difficult  and 
time-consuming  analysis  and 


verification  involved  in  value-added 

deductions,  the  Department  would  be 
able  to  complete  these  investigations 
V.  Jthin  the  statutory  deadlines. 

Respondents  have  made  a  number  of 
factual  arguments  to  the  effect  that  in 
certain  instances  substantial  v.ilue  has 
b-ien  added  to  imiported  components 
and  parts  prior  to  the  first  sale  to  an 
unrelated  customer  in  the  United  States. 
We  agree  that  thnre  may  be  situations 
where  the  amount  of  value  added  in  the 
United  States  is  so  substantial  as  to 
render  the  merchandise  outside  the 
scope  of  these  proceedings.  See,  e.g.. 
Expanded  Metui  of  Base  Metal  from 
Japan.  48  Y¥.  5394  (1983).  and  Roller 
Chain  from  Japan.  48  FR  51801  (198:)) 
However,  decisions  to  exclude 
merchandise  in  these  types  of  situations 
are  very  fact-specific.  Because  of  our 
initial  decision  to  compare  merchandise 
on  an  "as  sold"  basis,  we  did  not 
request  or  verify  information  concerning 
value  added  in  the  United  States.  Thus, 
at  this  point  in  these  proceedings,  we 
are  unable  to  evaluate  respondents' 
contentions  that  certain  items  of 
merchandise  should  be  excluded  from 
coverage, 

However,  we  are  concerned  that  our 
initial  approach  could  rely  on  an 
analysis  of  sales  of  merchandise  not 
covered  by  these  procofdings. 
Moreover  where  the  costs  incurred  in 
adding  value  in  the  United  States  were 
significant  or  differed  significantly  from 
similar  costs  that  would  have  been 
incurred  in  the  home  market,  not 
deducting  U.S.  value  added  could  skew 
the  dumping  calculations  considerably. 
Therefore,  for  purposes  of  these  final 
delerminations.  we  have  excluded  from 
our  calculations  all  ESP  sales  of 
bearings  with  valued  added  in  the 
United  States.  Although  in  some 
instances  this  decision  has  prevented  us 
from  achieving  our  initial  33  percent 
threshold,  we  believe  that  the  remaining 
sales  provide  an  adequate  basis  for  a 
final  determination. 

The  fact  that  we  have  excluded  ESP 
value-added  sales  from  our  calculations 
does  not  mean  that  the  imported 
merchandise  involved  in  such  sales  is 
excluded  from  the  scope  of  these 
proceedings. 

Comment  2.  GMN  requests  that  the 
Department  abandon  the  "identical 
sales  match  "  sampling  technique  and 
compute  margins  based  on  all  of  GMN's 
U.S.  sales.  GMN  argues  that  application 
of  this  identical  sales  m.atrh  approach  to 
GMN  is  contrary  to  U.S.  law  and  the 
General  Agreement  on  Tariffs  and 
Trade  in  that  it  yields  unrepresentative 
and  unfair  results  for  GMN.  In 
particular,  GMN  contends  that 
application  of  the  identical  sales  match 


sampling  results  in  an  analysis  which 
limits  sales  comparisons  to  products  at 
the  low  end  of  the  company's  product 
line  and  excludes  most  of  the  more 
sophisticated  products,  such  as  its  high 
precision  spindle  and  machine  tool 
bearings,  which  represent  the  bulk  of  its 
sales  revenue. 

Petitioner  initially  cautioned  the 
Department  that  the  "33  percent 
identical"  option  could  lead  to  skewed 
results,  and  that  it  might  result  in  over- 
representation  of  everyday  commodity 
bearings  which  would  drive  down  the 
margins  Therefore,  petitioner  urged  the 
Department  to  compare  all  sales  in  the 
U.S.  market  wherever  possible  to 
determine  whether  sales  were  made  at 
less  than  fair  value  (LTFV).  However, 
petitioner  now  supports  the  uniform 
application  of  the  33  percent  reporting 
requirement  to  all  respondents. 

DOC  Position.  We  are  following  the 
alternative  reporting  requirement 
described  above.  We  agree  with 
petitioner  that  it  would  be  improper  to 
treat  GMN  differendy  from  any  other 
respondent.  As  petitioner's  counsel 
staled  at  the  FRG  hearing,  "once  an 
agency  adopts  an  approach,  it  cannot 
permit  those  who  believe  a  different 
approach  would  be  of  benefit  to  them  to 
step  forward  seeking  such  benefit."  (See 
Transcript  of  Proceedings,  Hearing  on 
the  Antidumping  Investigation  of 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germ.any.  February  22, 1989  at  157.) 

Furthermore,  we  note  that  over  70 
percent  by  volume  of  GMN's  U.S.  sales 
were  examined  for  purposes  of 
calculating  the  LTFV  margins.  We  have 
no  reason  to  believe  that  a 
"representative  sample"  would  be  belter 
achieved  by  capturing  those  products 
representing  the  bulk  of  sales  revenue 
rather  than  volume  sold. 

Section  7:  Critical  Circumstances 

Comment  1.  When  deciding  whether 
there  have  been  massive  imports  for 
purposes  of  making  its  critical 
circumstances  determinations,  petitioner 
argues  generally  that  the  Department 
should  follow  the  methodology  outlined 
in  its  CVD  regulations.  At  one  point  the 
petitioner  argues  that  these  regulations 
indicate  that  the  Department  should 
compare  the  period  three  months  before 
the  initiation  to  the  period  three  months 
after  the  initiation,  while  at  another 
point,  petitioner  argues  thai  the 
regulation  should  be  viewed  more 
broadly  as  meaning  the  Department 
should  examine  the  seven  month  period 
between  the  initiation  and  the 
preliminary  determination  in 
antidumping  proceedings. 


The  SKF  Group  companies  and  GMN 
argue  that  the  Department  should  make 
its  massive  imports  delerminaljon  based 
on  the  seven-month  period  between 
initiation  and  the  preliminary 
determination.  In  addition,  FAG-FRG, 
FAG-Italy,  and  NTN  also  emphasize 
that  the  Department  must  not  limit  itsidf 
to  looking  at  just  this  period,  but  musl 
also  consider  historical  trends  and 
sporadic  shipment  levels.  Finally,  INA- 
FRG  and  NTN  argue  that  the 
Department  must  take  into 
consideration  the  increased  demand  for 
AFBs  during  this  period.  If  imports 
increase  simply  in  response  to  increased 
demand,  the  Department  should  not  find 
critical  circumstances  to  exist. 

DOC  Position.  In  determining  whether 
there  have  been  massive  imports  in 
these  investigations,  the  Department  has 
compared  the  seven-month  period  after 
the  filing  of  the  petition  to  the  seven- 
month  period  prior  to  the  petition's 
filing.  This  period,  running  from  April 
through  October,  represents  the  months 
from  the  beginning  of  the  investigations 
until  the  preliminary  determinations.  We 
have  chosen  this  time  period  because  it 
is  the  period  in  which  respondents  could 
take  advantage  of  their  knowledge  of 
the  dumping  investigations  to  increase 
exports  to  the  United  Stales  without 
being  subject  to  antidumping  duties. 
[See,  Certain  Intemol-Combustion, 
Industrial  Forklift  Trjcks  from  Japan,  53 
FR  1255Z  12566  (1988). 

As  stated  in  the  "Critical 
Circumstances"  section  of  each  notice, 
where  massive  imports  were  found  to 
exist,  we  also  examined  shipment  data 
to  ensure  that  the  increase  in  shipments 
did  not  simply  reflect  historical  trends. 
The  historical  data  did  not  indicate  any 
trends,  such  as  regular  seasonal 
increases  in  shipments,  that  would  lead 
one  to  expect  that  April  through  October 
shipments  would  consistently  be  greater 
than  September  through  March 
shipments.  In  fact,  in  many  cases,  data 
from  1986  and  1987  indicated  that  April- 
October  shipments  actually  dropped  in 
comparison  to  September-March 
shipments.  Thus,  there  was  no  distinct 
pattern  of  seasonality  in  any  case. 

Although  some  increases  in  April- 
October  shipments  to  the  United  Stales 
may  have  been  tied  to  increased 
demand,  there  was  no  consistent 
increase  in  shipments  from  one 
company  or  country  within  a  particular 
class  or  kind  of  merchandise.  Again, 
neither  our  data  nor  the  information 
provided  by  the  respondents  shows  with 
any  degree  of  certainty  that  the  increase 
in  shipments  can  be  explained  by 
greater  demand. 
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Co'^\rH\-U2  F.\G-FRG  argues  that, 
given  the  original  scope  of  the  petition 
covered  only  one  class  or  kind  of 


imports  over  a  relatively  short  period  of 
lime.  RHP  argues  that  the  examination 
of  its  import  value  data,  particularly 


quantities  and  values  reported  by  SKF 
Group  companies  should  not  be  used  as 
the  basis  for  the  final  determination 
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petitioner  argues,  the  Department  should 
use  best  information  available  and  find 
critical  circumstances  as  to  the  SKF 
Croup  companies'  ball  beann^  imports 


bearings  from  the  FRG  and  ball  bearings 

from  Italy, 

DOC  Position.  We  agree  that  the  plain 

IdnuuaQe  of  the  statntp  anH  it<i 


methodology,  we  have  determined, 
however,  not  to  use  SKF  Group 
companies'  data  for  purposes  of  our 
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Comment  2.  FAG-reC  argues  that. 
Riven  the  original  scope  of  the  petition 
covered  only  one  cl.iss  or  kind  of 
merchandise,  it  is  inappropriate  to  base 
the  critical  circums'ances  dclormination 
on  five  classes  or  kinds  of  rrierchandise 
unlii  such  time  as  the  Drparlmenf  made 
public  its  division  of  the  subject 
merchandise  into  five  classes  or  kinds. 
F.AG-FRG  states  that  rsileldHA)  of  the 
Act  expressly  pro\idfS  that  critical 
crcumstances  be  determined  with 
respect  to  the  "class  or  kind  of 
merchandise  which  is  subject  to  the 
irvesti(?ation."  Therefore,  because  the 
fair  Vdlue  investigation  covered  only  ore 
class  or  kind  of  merthandisf  until  July 
n.  1988,  whether  critical  circumstances 
exist,  at  least  until  that  date,  can  only 
fairly  be  considered  with  respect  to  that 
(Jh.ss  or  kind,  not  with  respect  to  the  five 
classes  or  kinds  which  did  not  exist  as 
investigative  entries  until  that  date. 

DOC  Position  The  purpose  of  the 
critical  circumst  jnces  provision  is  to 
deter  exporters  whose  merchandise  is 
subject  to  an  investiaation  frum 
circumventing  the  antidumping  duty  law 
by  increasing  exports  to  the  United 
S'ates  dunng  the  period  between 
initiation  of  an  invcstig.ition  and  the 
P'"eliminary  determination  so  as  to  avoid 
possible  duties.  At  the  time  of  initiation. 
the  scope  of  these  investigatrrs 
included  all  AFBs  (except  tipf  red  roller 
bearingsl  from  the  F-'RG  and  eight  other 
countries.  Once  we  announced  our 
initiation.  FAG-FRG  was  on  notice  that 
any  massive  increase  ,r  exports  of  APlBs 
prior  to  a  preliminary  deiermication 
would  be  potentially  subicct  to 
antidumping  duties.  The  fact  that  we 
later  subdivided  the  m.erchandise 
subject  to  investigation  into  five  classes 
or  kinds  of  merchandise  did  not  expand 
the  breadth  of  the  investigations.  We  are 
directed  to  make  a  critical 
circumstances  determination  with 
respect  to  each  class  or  kind  of 
merchandise.  Since  vse  determined  that 
.AFBs  cor.sist  of  five  classes  or  kinds  of 
merchandise,  it  does  not  make  sense  to 
determine  critical  circumstances  based 
on  aggregate  figures  for  all  five  classes 
or  kinds. 

Comment  3.  INA-FRG  suggests  that 
the  Department  should  examine  the 
level  of  impor's  in  terms  of  volume  and 
value  When  examined  in  terms  of 
value,  I.\A-FRG  contends  that  the  value 
of  its  imports  decreased  in  the  post- 
initiation  period  as  compared  to  the 
corresponding  time  period  preceding  the 
initiation. 

RFir  also  contends  that  the 
Department  should  consider  the  value 
and  volume  of  its  imports  in  determining 
whether  there  have  been  massive 


imports  over  a  relatively  short  perod  of 
time.  RHP  argues  that  the  examination 
of  its  import  value  data,  particularly 
with  respect  to  cylindrical  roller 
bearings  is  appropriate  in  this 
investigation  since  volume  figures  may 
be  distorted  by  imports  of  loose  bearing 
components,  especially  loose  balls  and 
rollers. 

DOC  Position.  We  agree  that  the  use 
of  import  volume  in  some  instances  may 
create  some  distortions.  However,  if 
imports  prior  to  the  initiation  of  the 
investigations  included  components  and 
finished  bearings  and  the  same  product 
m.ix  was  maintained  after  initiation,  the 
use  of  volume  data  would  not  distort  the 
measurement.  Moreover,  the  use  of 
value  data  potentially  causes  many  of 
the  same  distortions  as  the  use  of 
volume  data,  especially  when  it  reflects 
imports  of  potentially  dumped  or 
unusually  expensive  products.  I.NA-FRG 
and  RHP  have  failed  to  provide 
compelling  evidence  that  value  data  is  a 
better  indication  of  massive  imports,  nor 
have  they  shown  that  import  volume 
information  is  so  distortive  as  to 
constitute  an  unreasonable  measure  for 
purposes  of  determining  massive 
imports. 

Comment  4.  INA-FRG  submits  that  it 
has  eliminated  a  distortion  in  its  data  by 
reporting  discrete  rolling  elements  as 
single  units  since  they  are  sold  in 
increments  of  1,000  pieces  and  by 
adjusting  the  previously  submitted 
monthly  data  so  as  to  more  accurately 
reflect  the  level  of  shipments.  As  such 
I.N'.X-i-'RG  states,  the  adjusted  data 
shows  that  there  have  been  decreases  in 
each  product  category  during  the  period 
of  comparison.  INA-FRG  contends  that 
the  Department  should  use  the  adjusted 
data  in  making  its  critical  circumstances 
determinations, 

DOC  Position.  INA-FRG  submitted 
new  critical  circumstances  data  as  an 
exhibit  to  its  post-verification  brief  and 
as  such  it  constitutes  new,  unverified 
information.  Although  we  were  able  to 
verify  INA-FRG's  data  submitted  prior 
to  the  preliminary  determinations,  these 
data  did  not  include  September  and 
October  1988  shipments.  Therefore,  in 
accordance  with  section  776(c)  of  the 
Act.  we  are  assuming  that  imports  of  all 
classes  or  kinds  of  merchandise  from 
INA-FRG  have  been  massive  over  a 
relatively  short  period  of  time  as  best 
information  available.  [See.  Critical 
Circumstances  section  of  the  FRG 
Notice.) 

Comment  5.  Petitioner  contends  that 
because  the  Department  was  unable  to 
verify  either  the  critical  circumstances 
data  submitted  prior  verification  or  the 
data  submitted  after  verification,  the 


quantities  and  values  reported  by  SKF 
Group  companies  should  not  be  used  as 
the  basis  for  the  final  determination 
Petitioner  argues  that  the  Department 
should  use  the  information  provided  by 
petitioner  as  the  best  information 
available  and  determine  that  critical 
circumstances  exist  with  respect  to  all 
!)earing8  from  SKF  Group  companies. 

SKF  Group  companies  contend  that 
the  Department  should  base  its  critical 
circumstances  decision  on  the  best 
information  available,  which  it  asserts  is 
the  dfita  it  submitted  showing  the 
volume  of  entries  of  AFBs  into  the 
I'nited  States.  The  shipment  data 
pre\  loiisly  submitted  by  SKF  Group 
companies  reflects  shipments  of 
outstanding  orders  placed  prior  to  the 
initiation  of  these  investigations  and  are 
not  the  best  measure  of  entry  of  imports. 
Fiirthe-more,  SKF  Group  companies 
contends  that  it  is  illogical  to  assess  the 
impact  of  goods  that  have  not  entered 
the  United  States. 

DOC  Position,  The  Department 
routinely  asks  for  shipment  data  rather 
than  entry  data  for  critical 
circumstances  due  to  the  fact  that  in 
purchase  price  situations,  the  exporter 
often  does  not  know  the  date  the 
merchandise  enters  the  United  States.  In 
response  to  our  August  23,  1988  request, 
SKF  Group  companies  provided  monthly 
shipment  data.  It  was  only  on  January  4, 
1989,  four  days  prior  to  the  ESP 
verification,  that  SKF  Group  companies 
provided  entry  data  along  with  its 
argument  that  entry  data  is  superior  to 
shipment  data  for  the  purposes  of  a 
massive  imports  determination, 
More'uer,  SKF  Croup  companies  did  not 
present  any  nieaningful  data  to 
demonstrate  that  entry  data  results  in  a 
substantially  different  picture  of  the 
pattern  of  imports  after  initiation  than 
shipment  data. 

Therefore,  we  believe  that  SKF  Group 
companies  shipment  data  is  the  best 
measure  of  wheiher  imports  have  been 
massive  over  a  relatively  short  period  of 
time.  We  were,  however,  unable  to 
verify  SKF  Group  companies  shipment 
data.  In  accordance  with  section  776(c) 
of  the  Act,  as  best  information  available, 
we  are  assuming  that  imports  of  all 
classes  or  kinds  of  merchandise  from 
SKF  Group  companies  have  been 
massive  over  a  relati\ely  short  period  of 
time. 

Comment  6.  Petitioner  argues  that, 
since  SKF  conipi.nies  in  the  FRC;  and 
Sweden  have  admitted  that  the  US 
sales  of  ball  bearings  they  have  reported 
could  include  "support  production" 
sales  of  ball  bearings  that  they  did  not 
manufacture,  the  import  figures  from 
SKF-UK  will  not  be  accurate.  Therefore, 
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Japan's  exports  of  spherical  plain 
bparings. 


DOC  Position.  We  have  determined 
that  the  information  provided  at 
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and  home  market  catalogues  are  in  the 
public  domain  and  are  part  of  the  public 


petitioner  argues,  the  Department  should 
use  best  information  available  and  find 
critical  circumstances  as  to  the  SKF 
Croup  companies'  ball  beanngs  imports 
from  all  the  countries  subject  to  these 
investigations. 

DOC  Position.  For  reasons  other  than 
"support  production."  we  were  unable  to 
verify  SKF  Group  companies'  import 
shipment  data  for  the  subject 
merchandise.  Therefore,  as  best 
mformabon  available,  we  are  assuming 
that  imports  of  all  classes  or  kinds  of 
merchandise  from  SKF  Group 
companies  have  been  massive  over  a 
relatively  short  period  of  time.  [See. 
Miscellaneous  section  of  this  Appendix 
and  the  Critical  Circumstances  section 
m  the  FRG.  France.  Italy,  Sweden  and 
the  U.K.  Notices.) 

Comment  7.  SKF  Group  companies 
contend  that  the  Department 
erroneously  found  critical  circumstances 
existed  with  respect  to  spherical  plain 
bearings  from  SKF-FRG  and  ball 
bearings  from  SKF-Italy.  despite  the  fact 
that  petitioner  never  alleged  critical 
circumstances  with  respect  to  spherical 
plain  bearings  from  the  FRG  or  hall 
bearings  from  Italy.  SKF  Group 
companies  submit  that  since  the 
Department  repeatedly  has  rejected  the 
sufficiency  of  a  single  sales  at  less  than 
fair  value  allegation  for  all  AFBs  and  for 
sales  being  made  below  the  cost  of 
production,  it  cannot  accept  critical 
circumstances  allegations  that  are  not 
specific  to  a  class  or  kind  of 
merchandise.  As  there  is  no  allegation. 
SKF  Group  companies  state  that  there  is 
no  statutory  basis  for  these 
determinations  and  they  should  be 
rescinded  for  the  final  determinations. 

Petitioner  contends  that  its  critical 
circumstances  dlli.gations  apply  to  all 
such  or  similar  categories  of  AFBs 
imported  from,  the  FRG  and  Italy 
Furihermore,  petitioner  contends  that 
critical  circumstances  allegations  were 
made  with  respect  to  all  AFBs  since  it 
continues  to  believe  that  AFBs 
constitute  one  class  or  kind  of 
merchandise.  Petitioner  further  argues 
that  with  respect  to  spherical  plain 
bearings,  the  import  statistics  available 
were  basket  TSUSA  categories  which 
contain  a  number  of  products  not 
subject  to  these  investigations. 
Petitioner  states  that  the  submission 
included  information  on  all  imports  of 
AF'Bs  from  the  FRG  and  Italy,  which  by 
definition  included  spherical  plain 
bearings  and  ball  bearings.  Petitioner 
concludes  that,  in  light  of  these  facts,  the 
Department  has  the  authority  to  make 
an  affirmative  critical  circumstances 
determination  regarding  spherical  plain 
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bearings  from  the  FRG  and  ball  bearings 

from  Italy. 

DOC  Position.  We  agree  that  the  plain 
language  of  the  statute  and  its 
legislative  history  require  that  a 
determination  of  critical  circumstances 
can  be  triggered  only  upon  the  allegation 
of  the  petitioner  However,  we  have 
determined  that  petitioner  made  an 
adequate  allegation  of  critical 
circumstances  with  respect  to  spherical 
plain  beanngs  from  the  FRG  and  ball 
bearings  from  Italy. 

In  its  submission  of  August  1. 1988. 
petitioner  alleged  cntical  circumstances 
with  respect  to  all  AFBs  due  to  its 
continued  belief  that  AFBs  constitute  a 
single  class  or  kind  of  merchandise.  In 
support  of  Its  allegations,  petitioner 
provided  information  on  particular 
classes  or  kinds  of  AFT3s,  where  import 
statistics  permitted  such  a  breakdown. 
Simply  put.  in  its  August  1.  1988 
submission,  petitioner  supported  its 
allegation  of  critical  circumstances  with 
all  information  reasonably  available  to 
It.  Therefore,  the  Department  requested 
and  received  critical  circumstances  data 
concerning  all  classes  or  kinds  of 
merchandise  under  investigation.  Based 
on  submitted  data  and  in  some 
instances  the  best  information  available, 
the  Department  preliminarily 
determined,  pursuant  to  section  733(e)  of 
the  Act.  that  there  was  a  reasonable 
basis  to  believe  or  suspect  that  cntical 
circumstances  existed  with  respect  to 
ball  bearings  from  Italy  and  spherical 
plain  bearings  from  the  FRG. 

Any  amibiguity  as  to  petitioner's 
allegation  regurdirg  ball  bearings  from 
Italy  and  spherical  plain  bearings  from 
the  FRG  was  eliminated  in  the  FRG's 
post-hearing  brief  and  m  its  March  7. 
1989  clarification.  Here  petitioner 
confirmed  its  intent  to  include  ball 
bearings  from  Italy  and  spherical  plain 
beanngs  from  the  FRG  within  its  critical 
circumstances  allegations  of  August  1, 
1988.  Therefore,  since  petitioner  has 
made  a  critical  circumstances  allegabon 
With  respect  to  ball  bearings  from  Italy 
and  spherical  plain  bearings  from  the 
I'RG.  we  are  required,  pursuant  to 
section  735(a)(3)  of  the  Act,  to  determine 
whether  critical  circumstances  exist 
with  respect  to  this  merchandise. 

Comment  8.  PetUioner  contends  that, 
because  SKF-USA  cannot  segregate  its 
bearings  by  country  of  origin,  the 
Department  should  determine  on  the 
basis  of  best  information  available  that 
critical  circum.^tances  exist  with  respect 
to  all  classes  or  kinds  of  merchandise 
from  the  FRG,  Italy.  Sweden,  and  the 
UK. 

DOC  Position.  For  reasons  other  than 
SKF-USA's  country  of  origin  assignment 


methodology,  we  have  determined, 
however,  not  to  use  SKF  Croup 
companies'  data  for  purposes  of  our 
critical  circumstances  determinations  is 
we  were  unable  to  verify  the  import 
shipment  data  provided,  and  have 
assumed  massive  imports  as  the  best 
information  available  in  accordance 
with  section  776(c)  of  the  Act.  [See, 
Miscellaneous  section  in  this  Appendix 
B  and  the  Critical  Circumstances  section 
in  the  FRG,  France,  Italy,  Sweden,  and 
the  UK  Notices.) 

Comment  9.  Petitioner  argues  that  as 
Koyo'8  response  has  been  rejected 
without  verification,  and  the  figures 
cannot  be  relied  upon  for  the  purposes 
of  the  final  determinations,  the 
Department  should  render  an 
affumative  critical  circumstances 
determination  with  respect  to  Koyo  on 
all  product  groups. 

Koyo  argues  that  although  its 
questionnaire  response  was  not  verified, 
the  data  provided  are  the  best 
information  available  to  assess 
petitioner's  claim  of  critical 
circumstances.  Koyo  argues  that 
shipments  of  needle  roller  bearings  and 
cylindrical  roller  bearings  decreased 
and  shipments  of  ball  bearings 
increased  only  slightly  in  the  three- 
month  period  immediately  following  the 
filing  of  the  petition.  Koyo  contends  that 
shipments  of  spherical  roller  bearings 
did  increase  significantly  in  the  later 
period,  but  this  increase  is  solely  a 
function  of  the  fact  that  imports  of 
spherical  roller  bearings  are  miniscule. 
Koyo  argues  that  any  increase  in  import 
volume  is  accounted  for  by  the  strong 
demand  of  U.S.  user  industries  and  the 
inability  of  the  U.S.  bearings  industry  lo 
meet  that  demand. 

DOC  Position.  For  reasons  previously 
discussed,  we  have  determined  to  use 
best  information  available  with  respect 
to  Koyo.  [See,  Best  Information 
Available  section  of  this  Appendix.) 
Therefore,  as  best  information  available, 
we  are  assuming  that  imports  of  the  all 
classes  or  kinds  of  merchandise  from 
Koyo  have  been  massive  over  a 
relatively  short  period  of  time.  [See. 
Critical  Cimimstances  section  of  the 
Japan  Notice.) 

Comment  10.  Petitioner  argues  that 
because  Minebea's  sales  figures  did  not 
include  rod  end  bearings  and  other 
bearings  it  considers  airframe 
components.  Minebea's  data  cannot  be 
relied  upon  as  the  basis  for  the 
Department's  critical  circumstances 
determination.  Accordingly,  petitioner 
contends  that,  as  best  information 
available,  the  Department  should  make 
an  affirmative  critical  circumstances 
determination  with  respect  to  Minebea 


Depariment.  Any  objections  to  the 
Department's  decisions  not  to  release 
certain  limited  information  had  to  be 
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exhibits  pursuant  to  19  U.S.C.  1677f(c)  in 
the  Department's  decision  memorandum 

dated  Defrrnhpr  ?    IQHH    P..111 ,,  .nor  ,^i,4 


available  depending  on  whether  the 
companies  attempted  or  refused  to 
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I'ipan',5  experts  of  spherical  plain 

DOC  Position  Because  Mir.ebea 
Inpan  failed  to  report  all  sales  of 
spheru  a!  plain  bearings,  the  monthly 
"^hipTcnt  da'a  verified  for  purposes  of 
i<\T  "r:*  r-il  circi'iT.stances  dc'erminrition 
Wris  n  •  co"iplf'!e  In  the  dSsence  of 
compie'"  nnd  verified  data,  we  are 
unabie  m  determine  whether  Minebea 
japan's  importi  of  spherical  plain 
bearin^is  from  Idpan  have  been  massive 
over  a  relative'y  short  period  of  time 
Accord. r^gly.  as  best  information 
availablr'.  we  have  determined  that 
imports  of  spherical  plain  bearings  have 
been  massive  over  a  relatively  short 
period  of  time.  [See.  Cntical 
Circumstances  section  of  the  Japan 
Notice.) 

Comment  11.  Minebea  Japan  contends 
that  critical  circumstances  do  not  exist 
and  with  respect  to  its  ball  bearing 
exports  becd'jse  the  quantity  and  value 
of  such  pxpc-ts  are  negligible  Minebea 
Japan  also  contends  that  the  Department 
vjnfied  the  total  quantity  and  value  of 
ball  bearing  exports  to  tlie  United  States 
during  the  POi.  Moreover.  Minebea 
Japan  states  that  ,ts  exports  of  ball 
bearings  decreased  during  the  six-month 
period  following  the  filing  of  the 
petition. 

DOC  PosiHon  Minebea  Japan  chose 
not  to  report  any  information  on  ball 
bearings  f^om  Japan  During  verification, 
as  part  of  our  sales  verification,  we 
verified  the  total  quantity  and  value  of 
ball  bearings  expo-'ed  to  the  United 
States  during  the  POI  However, 
Minebea  did  not  provide,  nor  did  we 
verify,  monthly  sh.pment  data  for  the 
period  used  for  critical  ci-cumsiances 
purposes — between  the  date  of  initiation 
and  the  preliminary  determinations. 
Therefore,  as  best  mform.ation  available, 
we  are  assuming  that  imports  of  ball 
beanngs  from  Minebea  Japan  have  be^n 
massive  over  a  relatively  .short  period  of 
time.  [See.  Critical  Circumstances 
section  of  "he  Japan  Notice.) 

Comrrent  12.  Petitioner  submits  that 
since  TlE's  shipments  made  m  July, 
August.  September,  and  October  were 
not  .'eported  or  verified,  these  data  for 
spherical  roller  and  ball  beanngs  sho'.iId 
be  rejected  and  an  affirmative  critical 
circumstances  determ.ination  made 
based  on  the  best  information  otherwise 
available. 

TIE  contends  that  the  Department 
incorrectly  found  that  critical 
circumstances  existed  for  the 
preliminary  determination.  TIE  states 
that  since  certain  clarifications  have 
been  provided  and  verified,  the 
Department  should  render  a  negative 
final  determination  with  regard  to 
critical  circumstances. 


DOC  Position.  We  have  determined 
that  the  information  provided  at 
verification  constitutes  a  minor  revision 
to  TIE'S  original  submission  of  shipment 
data  and  that  TIE's  critical 
circumstances  response  verified.  Thus. 
we  are  using  TIE's  verified  da'a  for  the 
purposes  of  determining  whether  or  not 
imports  from  TIE  have  been  massive 
over  a  relatively  short  period  of  time. 
(See,  Critical  Circumstances  section  of 
the  Romania  Notice.) 

Comment  13.  Petitioner  contends  that, 
based  on  unverified  data  from  I.\A-UK, 
the  Department  should  determine  that 
there  have  been  massive  imports. 
Furthermore,  petitioner  argues  that, 
based  on  the  size  of  the  margins 
calculated,  the  Department  should 
impute  knowledge  to  the  importer  and 
issue  affirmative  critical  circumstances 
determinations. 

DOC  Position.  For  reasons  previously 
discussed,  we  have  determined  to  use 
best  information  available  with  respect 
to  INA-UK.  [See.  Best  Information 
Available  section  of  this  .Appcndi.x.) 
Therefore,  as  best  information  available. 
we  are  likewise  assuming  that  imports 
of  needle  roller  bearings  from  I\A-UK 
have  been  massive  over  a  relatively 
short  period  of  time.  [See.  Best 
Information  Available  section  of  this 
Appendix  and  Critical  Circumstances 
section  of  the  UK  Notice.) 

Section  8:  Administrative  Protective 
Order  Issues 

Comment  1.  Petitioner  argues  that  the 
following  respondents'  submissions 
should  be  rejected  by  the  Department 
because  the  public  and  administrative 
protective  order  [APO)  versions  were  in 
direct  violation  of  the  Department's 
regulations:  I.NA-France:  SKF-France; 
SKF-UK:  FAG-FRG;  and  NTN-Japan. 
Petitioner  contends  that  the  failure  of 
these  respondents  to  submit  adequate 
public  and  APO  versions  of  their 
submissions  has  prevented  the  domestic 
industry  (specifically,  petitioner's  in- 
house  counsel  and  accounting  experts) 
and  its  counsel  from  knowing  the  full 
extent  and  significance  of  respondents 
claims  and  from  addressing  these 
allegations  on  the  record. 

With  regard  to  SKF-France.  petitioner 
alleges  that  respondent's  failure  to 
provide  adequate  public  versions  of  its 
responses  materially  contributed  to  the 
Department's  decision  not  to  reinitiate  a 
cost  of  production  investigation  with 
regard  to  spherical  roller  bearings. 

With  regard  to  NTN-Japan,  petitioner 
argues  that  NTN  has  refused  to  provide 
public  summaries  of  virtually  all 
numerical  information  submitted  and 
that  NTN  has  not  identified  its  part 
numbers  despite  the  fact  that  its  U.S. 


and  home  market  catalogues  are  in  the 
public  domain  and  are  part  of  the  public 
record  in  these  investigations. 

SKF  contends  that  a  review  of  the 
voluminous  submissions  of  all  SKF 
companies  shows  that  every  document 
is  accompanied  by  an  adequate  public 
summary  of  the  proprietary  information 
or  a  complete  explanation  as  to  the  lack 
of  susceptibility  to  summarization.  SKF 
argues  that  the  nature  of  the  data  for 
which  SKF  requested  proprietary 
treatment  meets  the  Department's 
standards  for  confidentiality  and  that 
SKF  has  complied  with  the  law 
governing  access  to  information.  With 
regard  to  adequate  APO  versions,  SKF 
maintains  that  the  Department's 
February  17, 1989  determination,  which 
ordered  the  release  of  contested 
information,  renders  moot  petitioner's 
arsjum.ent  regarding  the  adequacy  of 
those  versions.  SKF  holds  that  the 
Department  should  use  SKF's  submitted 
information  and  dismiss  the  petitioner's 
claims  as  unfounded. 

NTN  states  that  the  Department  has 
acted  properly  in  accepting  NTN's 
public  versions  of  its  various  responses. 
NTN  argues  that  it  has  complied  with 
the  Department's  requests  in  instances 
where  the  Department  has  requested  a 
revised  public  summary  or  an 
explanation  as  to  why  data  is  not 
capable  of  summarization.  Finally,  NTN 
argues  that  the  Department  accepted  the 
same  types  of  public  summaries  as 
presented  in  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Fini.'ihed  and  Unfinished,  from  Japan  (52 
VR  30~00.  October  17, 1987). 

DOC  Position.  The  Department's 
deteiminations  on  the  adequacy  of  the 
public  summaries  in  these  investigations 
are  in  accordance  with  the  law  given  the 
voluminous  nature  of  the  submissions 
made  in  these  investigations  by  ail 
parties  and  the  extraordinarily 
corrplicated  nature  of  these 
investigations.  The  rights  of  all  parties 
were  adequately  protected  in  these 
investigations. 

We  do  not  agree  with  petitioner's 
contention  that  SKF's  and  NTN's 
submissions  should  be  rejected  because 
of  a  lack  of  access  to  proprietary 
information  and  that  the  Department 
should  use  the  best  information 
available  for  its  final  determinations. 
With  the  exception  of  customer  or 
supplier  names  or  identifiers,  sources  of 
information,  verification  exhibits  and 
trade  secrets,  petitioner's  counsel 
receiv  ed  access  to  all  business 
proprietary  information,  including  the 
computer  tapes,  under  administrative 
protective  orders  (APO)  issued  by  the 


Department.  Any  objections  to  the 
Department's  decisions  not  to  release 
certain  limited  information  had  to  be 
taken  to  the  Court  of  International  Trade 
within  ten  davs  of  that  decision.  19 
U.S.C.1677f(cj(2). 

We  do  not  agree  with  petitioner's 
contention  that  respondent's  failure  to 
provide  sufficient  public  versions  of  its 
responses  for  SKF-France  materially 
contributed  to  the  Department's  decision 
not  to  reinitiate  a  cost  of  production 
investigation  with  regard  to  spherical 
roller  bearings.  This  contention  is  not 
justified  because  our  determination  was 
based  upon  the  relevant  information  of 
record.  In  this  instance,  the  information 
of  record  showed  that  the  Department 
had  no  basis  upon  which  to  initiate  a 
cost  of  production  investigation  with 
respect  to  spherical  roller  bearings  since 
the  products  on  which  petitioner's 
allegation  was  based  were  not  sold  in 
the  home  market  during  the  period  of 
investigation.  The  perceived  lack  of 
access  by  petitioner  to  a  sufficient 
public  summary  of  proprietary  data 
would  not  have  affected  the 
Department's  determination. 

Furthermore,  we  agree  with  counsel 
for  SKF  that  the  Department's  February 
17, 1989  decision  memorandum,  which 
determined  that  the  information  should 
be  released  under  APO.  renders  moot 
petitioner's  arguments  regarding  the 
adequacy  of  SKF's  APO  versions  of 
submissions.  As  a  result  of  this 
determination,  SKF  provided  petitioner 
access  to  all  of  the  contested 
information. 

Comment  2.  Petitioner  argues  that  the 
Department  should  abandon  its  past 
practice  of  not  releasing  verification 
exhibits  and  release  the  verification 
exhibits  in  these  investigations  under 
section  1332  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Petitioner 
contends  that  the  Congress  intended  for 
the  release  of  verification  exhibits. 

Nachi  and  NTN  claim  that  verification 
exhibits  should  not  be  released  to 
petitioner,  and  argue  that  section  1332  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  does  not 
apply  to  this  investigation.  Nachi  states 
that  the  legislative  history  of  the  1988 
.Act  shows  that  Congress  did  not  intend 
that  the  Department  release  to  the 
petitioner's  counsel  all  of  the  business 
proprietary  data  which  it  collects  in  an 
investigation.  Nachi  and  NTN  argue  that 
the  verification  exhibits  are  not 
obtained  as  submissions  of  new 
information,  but  rather  are  collected  by 
the  Department  solely  for  its 
convenience,  and  to  verify  data  already 
on  the  record. 

DOC  Position.  In  these  investigations, 
we  denied  the  release  of  the  verification 


exhibits  pursuant  to  19  U.S.C.  1677f(c)  in 

the  Department's  decision  memorandum 
dated  December  2, 1988.  Petitioner  did 
not  challenge  this  decision  in  the  Court 
within  ten  days  and  therefore  the 
decision  is  final.  The  issue  is  moot  and 
we  will  therefore  not  address  it  here. 

Conwu.T./s  3.  Koyo  contends  that  the 
divulging  of  APO  material  by 
petitioner's  counsel  in  this  case, 
however  unintentional,  calls  into 
question  the  adequacy  of  petitioner's 
safeguard  procedures.  The  Department 
should  consider  applying  appropriate 
sanctions,  and,  at  the  very  least,  view 
counsel's  continuing  efforts  to  expand 
the  frontiers  of  access  with  renewed 
skepticism. 

DOC  Position.  The  Department  views 
any  allegation  or  violation  of  an  APO. 
inadvertent  or  otherwise,  as  a  very 
serious  matter.  The  Department  has 
established  procedures  as  set  forth  in  19 
CFR  Parts  353.  354  and  3,J5  entitled 
"Procedures  For  Imposing  S,inctions  for 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order." 
Any  allegation  concerning  an  APO 
violation  is  considered  separately  from 
the  administrative  proceeding. 

Other  Issues 

Section  9:  Best  Information  Available 

To  determine  whether  sales  of  AFBs 
from  the  rac,  France,  Italy,  Japan, 
Sweden,  and  the  U.K.  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
as  discussed  in  the  Fair  Value 
Compan.ions  section  of  each  notice.  For 
the  reasons  cited  below  and  in  the 
comment  portion  of  this  section,  we 
have  determined,  in  accordance  with 
section  776(c)  of  the  Act,  that  the  total  or 
partial  use  of  best  information  available 
is  appropriate  for  certain  classes  or 
kinds  of  the  subject  merchandise  from 
INA-FRG.  INA-UK..  Kovo.  Minebea 
Japan,  SKF-FRG.  SKF-France,  SKF-ltaly. 
and  SKF-Sweden,  Section  776(c) 
requires  the  Department  to  use  the  best 
information  available  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information  requested 
in  a  timely  manner  or  in  the  form 
required,  or  otherwise  significantly 
impedes  an  investigation." 

In  deciding  what  to  use  as  best 
information  available,  the  Department's 
regulations  provide  that  the  Department 
may  take  into  account  whether  a  parly 
refuses  to  provide  requested 
information.  19  CFR  353.51(b).  Thus,  the 
Department  may  determine  on  a  case- 
by-case  basis  what  is  the  best 
information  available.  For  the  purposes 
of  these  final  determinations,  we  have 
applied  two  tiers  of  best  information 


available  depending  on  whether  the 
companies  attempted  or  refused  to 
cooperate  in  these  investigations.  First, 
when  a  company  refused  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impeded  the  Department's  investigation, 
we  determined  that  it  is  appropriate  to 
assign  to  that  company  the  highest 
margin  for  the  relevant  class  or  kind  of 
merchandise  among  (1)  the  margins  in 
the  petition,  (2)  the  highest  calculated 
margin  of  any  respondent  within  that 
country  that  supplied  adequate  and 
verified  responses  for  the  relevant  class 
or  kind  of  merchandise,  or  (3)  the 
estimated  margin  found  for  the  affected 
company  in  the  preliminary 
determination.  We  have  applied  this 
methodology  to  the  following  companies 
for  certain  classes  or  kinds  of 
merchandise  for  the  reasons  cited  below 
and  in  the  comment  portion  of  this 
section:  INA-U.K.,  SKF-France,  and 
Minebea  Japan. 

Second,  when  a  company  has 
cooperated  with  our  requests  for 
information  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  have 
determined  that  it  is  appropriate  to 
assign  the  affected  company  the  higher 
margin  for  the  relevant  class  or  kind  of 
merchandise  between  (1)  the  highest 
calculated  margin  for  any  respondent 
within  that  country  that  supplied 
adequate  and  verified  responses  for  the 
relevant  class  or  kind  of  merchandise,  or 
(2)  the  estimated  margin  found  for  the 
affected  company  in  the  preliminary 
determination.  However,  in  the  event 
the  affected  company  is  the  only 
producer  or  exporter  of  the  relevant 
class  or  kind  of  merchandise,  we  have 
determined  that  it  is  appropriate  to 
assign  the  higher  margin  between  (1)  the 
estimated  margin  found  for  the  affected 
company  in  the  preliminary 
determination,  or  (2)  the  margin  in  the 
petition.  We  applied  this  methodology  to 
the  following  companies  for  certain 
classes  or  kinds  of  merchandise  for  the 
reasons  cited  below  and  in  the  comment 
portion  of  this  section:  INA-FRG,  Koyo. 
SKF-FRG,  SKF-ltaly  and  SKF-Sweden. 

The  following  discussion  and 
comment  section  itemize  the  factual 
events  with  respect  to  each  of  the 
aforementioned  companies: 

INA-U.K.:  INA-U.K.  informed  the 
Department  that  it  would  not  permit 
verification  of  its  sales  response. 
Furthermore,  it  did  not  respond  to  our 
cost  of  production  questionnaire. 
Because  of  these  actions,  and  in  the 
absence  of  verified  information,  we  used 
the  best  information  available  as 
described  above. 
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SKF-France:  SKF-France  did  not 
report  sales  of  spherical  plain  bearings 
sold  dunng  the  POl.  Despite  numerous 
rpq  lests  for  infomiriiion.  SKF-France  did 
not  respond  to  our  questionnaires  with 
respect  to  this  class  or  itind  of 
merchandise.  SKF-France  contends  that 
the  products  rr.anufac'ur?d  at  its  Sarma 
facility  are  outside  the  scope  of  these 
investigations.  As  such,  thev  did  not 
rfport  any  sales  of  sphericul  plain 
bt'arings  or  rod  ends  in  e-thor  market 
du-ing  the  FOl.  At  vcnfica'K.n.  we 
confirmed  that  the  unreported 
merchandise  in  question  wis  spi-i'.'rical 
plain  bearings  and  rod  ends,  as  'i-'f'ined 
h>  and  ccniained  wthm  &f  scpe  of 
t.hnse  investigations.  Because  t  f  SKF- 
France's  actions,  we  have  used  the  best 
information  available  as  described 
atiove. 

Shnebea  lupaa.  M-ncbea  Japan  did 
rot  report  sales  of  ball  bearings  during 
the  POI  and  did  not  answer  the 
Dt'pdrtmenfs  re^iests  for  mformation 
r*  saiding  thiS  class  or  kind  of 
rr.'^r^.handi.se.  Because  of  Minebea 
j  span's  actions,  we  are  jsing  the  best' 
information  available  as  described 
.ir-o'.e. 

k.  -.o-  Immediately  prior  to  the 
scheduled  verification  date.  Koyo 
siilimitted  a  new  response  which 
purportedly  corrected  a  major  enor  in 
lis  earlier  submissions  as  well  as  other 
deficiencies  m  the  response  that  the 
Department  had  used  for  its  preliminary 
dtterminations.  The  ma, or  error  affected 
the  U.S.  matched  sales  hsimg.  the  home 
market  matched  sales  listing,  the  model 
n-.Htch  concordance,  the  constructed 
values,  and  the  cost  of  production  data. 
Thus,  the  number  of  models  reported 
>.nd  the  number  of  transactions 
sub.n.tted  in  the  new  response  for  each 
t'iiss  or  kind  of  merchandise  changed 
drastically  The  Department  determined 
trat  the  re\iS.ons  submitted  by  Koyo 
were  so  substantial  that  such  revisions 
constituted  a  new  response.  While  the 
Department  normally  allows  minor 
revisions  to  questionnaire  responses 
after  the  preiimmary  deleraiination  and 
during  venficaiion,  it  is  our  well 
established  policy  not  to  accept  new 
responses  that  are  filed  after  the 
preliminary  determination.  In  this  case, 
the  revisions  made  in  the  response  were 
of  such  magnitude  that  ihe  Department 
essentially  would  have  had  to 
recommence  its  investigation  of  Koyo  at 
verification.  This,  in  turn,  would  have 
denied  the  petitioner  and  other 
interested  parties  their  statutorily 
mandated  opportunity  to  comment  on 
the  new  response  and  otherwise  to 
participate  in  these  investigations  with 
regard  to  Kovo.  For  the  aforementioned 


reasons,  we  have  not  accepted  Koyo's 
November  9, 1988  response  for  use  in 
these  determinations  and.  in  the 
absence  of  verified  information,  we 
have  used  the  best  information  available 
as  described  above. 

SKF-FRG.  SKF-ltaly  andSKF- 
Sweden:  Prior  to  the  scheduled  date  of 
verification,  we  received  revised  and 
new  worksheets  and  sample 
calculations  for  numerous  charges  and 
adjustments  related  to  home  market 
sales  for  SKF-FRG  and  third  country 
sales  for  SKF-ltaly  and  SKF-Sweden. 
For  some  of  the  charges  and 
adjustments  received,  the  Department 
determined  that  the  necessary  revisions 
to  SKFs  information  were  so  substantial 
that  such  revisions  constituted  new 
information.  While  the  Department 
allows  minor  revisions  to  questionnaire 
responses  after  the  preliminary 
determination  and  during  verification,  it 
is  a  well  established  Department  policy 
not  to  accept  new  information  that  is 
filed  after  the  prehminary 
determination.  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Certain 
Internal-Combustion  Industrial  Forklift 
Trucks  from  Japan.  (53  FTl  12552,  April 
13, 1988).  Consequently,  the  Department 
informed  SKF-FRG  during  verification 
that  it  would  not  accept  new 
submissions  correcting  the  deficiencies 
and  errors  noted  above.  The  Department 
nevertheless  completed  its  sales  and 
cost  of  production  verifications,  as  the 
new  information  provided  did  not 
appear  to  undermine  the  credibility  of 
the  entire  database. 

However,  during  the  course  of 
verification,  the  Department  found 
numerous  discrepancies,  errors  in 
methodology  and  mathematical  errors 
with  respect  to  SKF-FRG  home  market 
sales  and  SKF-ltaly  and  SKF-Sweden 
third  country  sales.  In  addition,  SKF- 
FRG  was  unable  to  provide  supporting 
documentation  to  substantiate  major 
portions  of  its  home  market  and  third 
country  sales  responses  at  verification. 
The  deficiencies  found  are  outlined  in 
detail  in  the  public  version  of  our 
verification  report  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
building.  Given  the  substantial  number 
of  discrepancies  and  errors  contained  in 
the  questionnaire  responses,  the 
magnitude  of  the  problems  encountered 
at  verification,  and  the  submission  of 
new  unverified  information  subsequent 
to  verification,  we  have  used  the  best 
information  available  for  the  purposes 
of  our  final  determinations  with  respect 
to  all  classes  or  kinds  of  merchandise 
produced  and  sold  by  SKF-FRG  and  for 
those  classes  or  kinds  of  merchandise 
sold  by  SKF-ltaly  and  SKF-Sweden  for 


which  sales  to  the  FRG  were  considered 
to  be  the  most  appropriate  basis  for 
determining  foreign  market  value 

INA-FRG:  With  respect  to  INA-FRG, 
the  Department  found  numerous 
discrepancies  and  errors  in  methodology 
and  mnthematiral  calculations  at  the 
cost  of  production  verification  for 
cylindrical  roller  bearings.  INA-FTIG 
consequently  was  unable  to  support 
substantial  portions  of  its  cost  response 
at  veiification.  These  deficiencies 
undermine  the  credibility  of  the  entire 
database.  The  deficiencies  found  are 
outlined  in  detail  in  the  public  versio  .  of 
our  verification  report  v\hich  is  or  file  in 
room  B-099  of  the  Main  Commerce 
buildi.ng.  For  these  reasons,  we  have 
used  the  best  mformation  available  with 
respect  to  cvlindrical  roller  bearings 
produced  and  sold  by  I.NA-FRG  for  the 
purposes  of  cur  final  determinations  as 
described  above. 

Comment  1.  Since  INA-U.K.  did  not 
respond  to  Section  D  of  our 
questionnaire  and  did  not  permit 
verification,  petitioner  contends  that  the 
Department  should  calculate  ttest 
information  available  by  taking  into 
consideration  the  allegations  thut  INA- 
U.K.  is  selling  in  the  horne  market  at 
prices  which  a-e  less  than  cost  cf 
production  and  the  fact  'hat  INA-U.K. 
included  improper  allocations  in  its 
reporting  of  sales  data.  Specifically, 
petitioner  stutes  that  the  Department 
should  adjust  I.N'A-U.K.'s  home  market 
prices  upwards  to  reflect  the  level  of 
below  cost  sales  alleged  by  petitioner 
and  the  statutory  minimL.m  profit  in 
constructed  value.  Petitioner  also  argues 
that  the  Department  should  reject 
improper  alloc. itions  of  inland  freight 
and  packing  expenses.  Petitioner  claims 
that  since  INA-U.K. 's  rusponse  was  not 
verified,  no  claimed  ad)ustments  should 
be  allowed  to  foreign  m.arket  value  and 
all  claimed  ad)ijstments  should  be  made 
to  US.  price. 

DOC  Position.  As  discussed  above 
with  respect  to  INA-U.K.,  we  have 
applied  best  information  available.  We 
have  not  adopted  petitioner's  suggestion 
in  this  case  that  the  margin  should  be 
further  adjusted  to  refiect  alleged  below 
cost  sales.  Given  the  number  of 
companies  to  which  best  information 
available  has  been  applied,  we  do  not 
believe  we  should  correct  perceived 
deficiencies  in  the  best  information 
available  rate  we  have  applied,  if  we 
were  to  do  this  for  INA-U.K.,  we  would 
then  be  required  to  correct  perceived 
deficiencies  in  all  other  responses  of  the 
foreign  manufacturers  subject  to  best 
information  available.  Therefore,  we 
have  assigned  I.NA-U.K..  as  best 
information  available,  its  estimated 


margin  for  needle  roller  bearings  found 
at  the  preliminary  determination. 

Comment  2.  Pefitioner  contends  that 
the  number  and  nature  of  deficiencies  in 
SKF-France's  response  should  lead  the 
Department  to  reject  that  response  in  its 
entirety  and  use  the  most  adverse 
information  otherwise  available  as  best 
information  available.  Specifically, 
petitioner  claims  thati  (1)  Inadequate 
public  versions  of  the  responses 
handicapped  its  participation  in  the 
investigation;  (2).  SKF-France's 
protective  order  versions  of  its 
responses  were  incomplete;  and  |3)  the 
reported  databases  were  incomplete 
because  sales  of  spherical  plain 
bearings  were  not  reported,  country 
coding  problems  may  mean  that 
reported  sales  were  incomplete  or 
included  products  not  manufactured  in 
France,  purchase  price  sales  were  not 
adequately  reported,  sales  by  related 
parties  were  omitted  fi'om  the  home 
market  sales  listings,  U.S.  sales  between 
September  28  and  30  were  not  reported, 
and  a  number  of  sales  were  "lost." 

SKF-France  claims  that  during  the 
verification  the  Department  found  no 
major  discrepancies  in  the  databases. 
The  allegedly  unreported  sales  of 
spherical  plain  bearings  were  sales  of 
products  not  within  the  scope  of  this 
investigation.  Moreover,  because 
pefitioner's  allegations  of  sales  at  less 
than  fair  value  for  spherical  plain 
bearings  were  deficient,  the  best 
information  available  supports  the 
Department's  preliminary  negative 
determination  on  these  products. 

Furthermore.  SKF-France  submits  that 
with  respect  to  the  other  claimed 
deficiencies,  the  Department  examined 
thoroughly  the  manner  in  which  SKFs 
U.S.  sales  were  reported  and  verified 
that  "support  production"  sales,  i.e.. 
sales  by  SKF-France  of  merchandise 
produced  by  SKF  facilities  in  another 
country,  were  miniscuie  The  number  of 
unreported  purchase  price  .sales  were  de 
minimis  and  none  had  identical  matches 
in  the  home  market.  Therefore,  there 
was  no  reason  to  report  them.  Finally, 
the  number  of  unreported  home  market 
sales  by  related  parties,  the  nun.btT  of 
U.S.  sales  of  ball  bearings  by  Sarma. 
and  the  number  of  'lost  sales"  were  also 
de  minimis,  and  could  not  in  any  way 
affect  the  estimated  margins. 

DOC  Position.  We  have  determined 
that  the  deficiencies  in  SKF-Frances 
response  are  not  so  great  as  to  require 
us  to  reject  the  response  in  its  entirety. 
Our  views  with  respect  to  the  adequacy 
of  the  public  and  protective  order 
responses  are  discussed  in  the 
'Administrative  Protective  Orders  and 
Public  Summanzations"  section  of  this 
Appendix.  However,  we  agree  with 


petitioner  that  certain  deficiencies  in  the 
response  warrant  the  application  of  best 
information  available,  as  discussed 
below. 

With  respect  to  spherical  plain 
bearings,  we  do  not  agree  with  SKF- 
France  that  these  sales  were  of  products 
outside  the  scope  of  the  investigation  or 
that  petitioner's  allegation  of  sales  at 
less  than  fair  value  was  deficient  for  this 
product.  Therefore,  we  have  applied  the 
estimated  margin  contained  in  the 
petition  for  spherical  plain  bearings  as 
best  information  available  for  this  class 
or  kind  of  merchandise  from.  SKF-France 
as  discussed  above. 

With  respect  to  ball  bearings  and 
spherical  roller  bearings  from  SKF- 
France,  we  agree  with  petitioner  that 
SKF  incorrectly  included  sales  to  related 
parties  rather  than  sales  by  those 
parties  to  the  first  unrelated  customer. 
Because  SKF-France  did  not 
demonstrate  that  the  sales  to  related 
parties  were  made  at  prices  comparable 
to  sales  to  unrelated  parties,  we  have 
dropped  the  sales  to  related  parties  from 
the  home  market  database  pursuant  to 
19  CFR  353.22(b).  In  instances  where 
deletion  of  those  sales  resulted  in 
dropping  the  percentage  of  U.S.  sales  for 
which  identical  sales  were  reported 
below  the  33  percent  threshold,  we  have 
applied  best  information  available  for 
those  sales  to  achieve  the  33  percent 
threshold,  We  have  used  SKF-France's 
calculated  margin  as  best  information 
available  since  this  rate  wos  higher  than 
the  rate  calculated  for  this  class  or  kind 
of  merchandise  for  any  other  respondent 
in  France. 

Regarding  the  other  deficiencies 
claimed  by  petitioner,  we  closely 
examined  SKF's  method  for  assigning 
U.S.  sales  to  particular  SKF-AFB 
manufacturing  facilities  in  Europe  at 
verification.  The  Department's 
preference  for  determining  country  of 
origin  is  on  a  sale-by-sale  basis. 
However,  given  the  manner  in  which 
SKF-US.A  maintains  its  records  and  the 
enormous  effort  that  would  have  been 
required  to  establish  definitively  the 
SKF  manufacturing  facifity  which 
produced  the  specific  merchandise,  we 
have  deteimined  that  SKF's  assignment 
methodology  is  reasonable  and  accepted 
it  for  these  investigations. 

We  also  reviewed  carefully  the 
problem  of  "support  production." 
Because  the  merchandise  produced  in 
a.nother  SKF  facility  would  be  sold  at 
the  same  price  that  would  be  charged 
for  merchandise  produced  by  the  SKF 
facility  in  the  country  in  question,  and 
because  the  amounts  of  such  sales  were 
relatively  small,  we  have  concluded  for 
purposes  of  these  investigations  that 
their  inclusion  in  the  database  does  not 


distort  the  Colculation  of  foreign  market 
value.  Therefore,  we  have  determined  it 
is  appropriate  to  accept  SKF-France's 
response. 

Finally,  with  respect  to  the  Dther 
omissions,  we  agree  with  SKF-France 
that  these  omissions  are  too  minor  to 
affect  the  antidumping  margins  for  the 
products  concerned. 

Comments.  Petitioner  contends  that, 
because  Minebea  Japan  elected  not  to 
respond  to  the  Department's 
questionnaire  with  respect  to  ball 
bearings,  the  Department  is  required  to 
use  best  information  available  for  the 
final  determination  in  accordance  with 
section  776(c).  Petitioner  argues  that  the 
final  dumping  margin  should  be  the 
highest  rate  alleged  in  the  petition  for 
Japan,  which  is  225.68  percent  for 
spherical  plain  bearings.  However,  if  the 
Department  adheres  to  its  decision  that 
the  subject  merchandise  constitutes  five 
classes  or  kinds  of  merchandise,  the 
dumping  margin  should  be  the  highest 
rate  alleged  in  the  petition  for  ball 
bearings  from  Japan,  which  is  106.61 
percent. 

Doc  Position.  Where  a  respondent 
has  failed  to  respond  to  our 
questionnaire  or  otherwise  cooperate 
with  our  investigation,  we  have  used 
best  information  available  as  discussed 
above.  Therefore,  in  the  case  of  ball 
bearings  from  Minebea  Japan,  we  have 
used  the  highest  margin  for  ball  bearings 
contained  in  the  petition  as  best 
information  available. 

Comment  4.  Petitioner  argues  that, 
using  the  best  information  available,  the 
Department  should  assign  to  Koyo  by 
class  or  kind  of  merchandise  the  higher 
of  (1)  the  rate  set  forth  in  the  petition  or 
(2)  the  highest  rate  determined  to  exist 
for  any  other  respondent.  Koyo  requests 
that,  if  the  Department  maintains  its 
position  to  use  best  information 
available  for  the  final  determinations,  it 
should  use  a  less  punitine  form,  given 
Koyo's  good-faith  efforts  in  these 
investigations.  It  suggests  that  the  most 
appropriate  form  would  be  to  assign 
Koyo  the  "All  Other"  rate  or,  at  worst, 
the  highest  rate  determined  to  exist  for 
any  other  respondent. 

DOC  Position.  Where  a  respondent 
has  cooperated  with  our  requests  for 
information  but  was  unable  to  provide 
the  information  requested  in  a  timely 
manner  or  in  the  form  required,  we  have 
used  best  information  available  as 
discussed  above.  As  a  result,  Koyo's 
attempts  to  cooperate  were  properly 
recognized  in  our  selection  of  the 
appropriate  best  information  available 
for  each  class  or  kind  of  merchandise. 
Therefore,  in  the  case  of  Koyo,  we  have 
used  as  best  information  available,  for 
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each  class  or  kind  of  m.erchandise  the 
higher  of  the  following;  the  margin  found 

f[ir  Ifnun  in  fhp  nrph'Tiin;irv 


of  merchandise.  As  a  result  of  this 
determination,  the  Department 

rpniiPstpH  npti'iiinpr  fn  rpsiihmit  \  TF\' 


considered  as  comments  on,  rather  than 
corrections  to,  the  report.  Petitioner 
rnntpnrls  that  the  Dpnartment  shoiiiri 


not  explain  the  errors  m  calculating  the 
original  responses  which  necessitated 
the  revisions.  Essentiallv,  we  were 
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FRG.  As  best  information  available  for 
ball  bearings  from  SKF-Ita!y.  we  have 
used  the  esli.Tiated  margin  found  for  this 


reported  sales  contain  products  if  did 
not  produce. 
Petitioner  further  claims  that  the  best 
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each  class  or  kind  of  merchandise  the 
h:aher  of  the  following:  the  margin  found 
fur  Koyo  in  the  preliminary 
determination  or  the  highest  calculated 
marjjin  for  any  [apanese  company  that 
Svipplied  adequate  and  venfipd 
responses. 

Comment  5.  Petitioner  supports  the 
Department's  decision  to  decline  to 
verify  Koyos  revised  response,  as  the 
response  submitted  was  deficient  ir.d 
the  correct  response  was  untimely 

Koyo  contends  that  the  Departnen; 
should  have  verified  the  revised 
response  and  used  it  for  the  purposes  of 
the  final  determinations.  Kcyo  argues 
that  the  Department  had  tim.e  to  review 
the  corrected  response  and  verify  it,  as 
the  Department  extended  the  deadline 
fur  the  final  determinations  by  the  full 
1,35  days.  It  also  points  to  the  far^  that 
t.Te  Department  had  ample  time  to  verify 
Rose  Bearings,  which  was  not  issued  a 
t,'jestionnaire  until  the  week  before  the 
prrhminary  determinations.  Koyo 
concludes  that  the  Department  has  not 
treuted  it  equitably  with  respect  to  other 
rcpondents.  as  in  the  case  of  Rose 
Bearings.  It  also  cites  the  Department's 
acceptance  of  data  from  NSK,  which 
made  an  error  similar  to  Koyo's  in 
product  matches.  Because  NSK  based  its 
matches  on  product  codes  that  in  some 
instances  included  customerspecific 
prefixes  and  bearing  etching  differences, 
\SK  (hke  Koyo)  did  nm.  report  ail  of  its 
identical  sales.  For  those  reasons  Koyo 
ror.te.Tds  that  the  Department  should 
.1 : cept  and  use  the  information  that  it 
has  provided 

DOC  Posit, nn  We  disagree  with 
Kcyo.  The  Denartment  maintains  its 
position  that  Koyo's  submitted  response 
was  deficient  and  that  its  corrected 
response  was  untimely.  The  magnitude 
of  the  changes  in  Koyo  s  response  was 
such  that  It  would  have  required  the 
Department  'o  start  over  its 
investigation  nf  Koyo  after  the 
preliminary  determinations.  For  this 
reason  the  Department  rejected  the 
response  and  decided  to  use  best 
information  avr^ilable  for  purposes  of 
the  final  determina'ions. 

This  decision  is  consistent  with  both 
i.".e  Department  s  general  practice  and 
its  approach  in  these  investigations.  In 
our  concurrent  investigation  of  AFBs 
from  tne  U.K..  it  is  true  that  Rose 
Bearings  response  was  filed  and 
accep'ed  af'er  the  preliminary 
determinations.  The  reason  for  this  was 
that  Rose  Bearings  was  not  identified 
and  issued  an  antidumping 
questionnaire  until  one  week  before  the 
preliminary  determinations.  In  the 
course  of  these  investigations  it  was 
determined  that  the  subject  merchandise 
(linstltules  more  than  one  class  or  kind 


of  merchandise.  As  a  result  of  this 
determination,  the  Department 
requested  petitioner  to  resubmit  LTt'V 
allegations  with  respect  to  each  class  or 
kind  of  merchandise  imported  from  each 
country  The  petitioner  made  a  sufficient 
l.TFV  allegation  with  respect  to 
spherical  plain  hearings  from  the  U.K. 
fiowever.  none  of  the  UK.  respondents 
included  at  that  point  in  the 
investigation  produced  and  exported 
spherical  plain  bearings  Therefore,  we 
sought  information  from  petitioner  and 
US.  government  sources  to  identify  a 
producer  and  exporter  of  spherical  plain 
bearings  from  the  U.K.  After  receiving 
such  information,  we  identified  Rose 
Bearings  as  a  respondent  with  respect  to 
spherical  plain  bearings  from  the  UK, 
and  requested  a  questionnaire  response. 
Because  the  Department  did  not  bring 
this  respondent  into  the  investigation 
until  a  late  date,  and  because  of  the 
Department's  desire  to  treat  all 
respondents  equitably.  Rose  Bearings 
was  given  a  reasonable  amount  of  time 
to  respond  to  the  questionnaire  Koyo's 
situation  is  not  analogous.  Koyo  did  not 
identify  its  reporting  error  until  five  and 
a  half  months  after  it  had  become  a 
respondent  and  began  preparing  its 
response.  Thus,  the  Department's 
treatment  of  Rose  Bearings  is  clearly 
distinguishable  from,  and  consistent 
with,  its  treatment  of  Koyo.  (See. 
Comment  16  in  this  section  with  respect 
to  Rose  Beanngs.) 

The  Department's  treatment  of  NSK  is 
also  consistent  with  its  treatment  of 
Koyo.  As  Koyo  has  asserted,  the 
Department  did  identify  at  verification 
that  NSK  had  made  an  error  in  its 
reporting  of  identical  merchandise, 
where  sales  with  customer-specific 
prefix  codes  and  bearing  etching 
differences  were  not  properly  matched. 
The  Department  was  able  to  quantify 
this  error  and  has  applied  best 
information  available  for  those 
misreported  identical  sales.  This 
application  of  best  information  available 
is  consistent  with  the  Department's 
application  of  best  information  available 
to  Koyo:  the  only  difference  arises  from 
the  magnitude  of  the  misreporting. 
NSK's  error  had  a  relatively  minor 
impact  on  the  entirety  of  its  response, 
while  Koyo's  resulted  in  a  substantially 
new  response.  Best  information 
available  has  been  applied  to  both 
companies  based  on  the  degree  of  error 
whir;h  existed  in  their  responses. 

Comment  6.  Petitioner  contends  that 
(1)  at  verification,  the  Department  was 
unable  to  confirm  that  all  of  SKF-FRG's 
home  market  sales  consisted  of  bearings 
produced  in  the  FRG.  and  (2)  SKF-FRG's 
submissions  relating  to  the  Department's 
verification  reports  should  properly  be 


considered  as  comments  on.  rather  than 
corrections  to,  the  report.  Petitioner 
contends  that  the  Department  should 
reject  all  information  submitted 
immediately  prior  to  \-crification.  such 
as  revised  calculations  for  home  market 
freight,  packing,  technical  services,  and 
revised  calculations  for  US, 
adjustments  for  ocean  freight  and 
foreign  inland  freight.  Therefore,  the 
Department  must  reject  SKF-FRG's 
response  and  rely  upon  the  best 
information  available, 

SKF-FRG  states  that  the  Department 
should  reject  petitioner's  advice  to 
artificially  inflate  SKF-FRG's  du.-npmg 
margins.  SKF-FRG  contends  that  the 
data  submitted  are  reliable,  accurate, 
and  verified,  and  should  be  the  basis  of 
the  Department's  final  determint-tions. 
Furtherm.ore,  SKF-FRG  argues,  as  the 
size  and  complexity  of  these 
investigations  caused  the  Department 
problems  in  defining  the  case  and  the 
requests  for  information,  it  also  resulted 
in  certain  errors  by  SKF-FRG  in  i»s 
initial  submissions  of  information.  SKF- 
FRG  contends  that  each  of  the 
corrections  was  verified  or  verifiable  by 
reference  to  verified  data  in  the  exhibits 
to  the  Department's  report.  Therefore. 
SKF-FRG  states  that  arbitrary 
adju.^tments  following  petitioner's 
advice  would  be  unjust.  SKF-FRG 
further  states  that  the  Department  has  a 
legal  obligation  to  attempt  to  estimate 
the  LTT'V  margins  as  accurately  as 
possible  and  ti  ere  is  no  reason  for  the 
Department  to  utilize  information  other 
than  SKF-FRG's  to  make  its  final 
determinations. 

DOC  Posii'.on.  In  accordance  with 
section  776(cl  of  the  Act.  we  have 
applied  best  information  available  for 
all  classes  or  kinds  of  merchandise  sold 
by  SFCF-FRG  and  for  the  classes  :  r 
kinds  nf  merchandise  sold  by  SKf -Italy 
and  SKF-Sweflen  where  foreign  market 
value  was  bused  on  sales  to  the  IRG. 
We  have  rejected  these  responses 
because  we  were  not  able  to  verify  their 
completeness  or  accuracy. 

Fur  example,  we  were  provided  with 
revised  amounts  for  the  quantity  and 
value  cf  sales  at  verification  and  SKF 
company  officials  were  not  able  to 
explain  why  these  revisions  were 
necessary  or  tiow  the  revised  nunMjers 
related  to  the  inf.irmation  provided  in 
the  original  responses.  Company 
officials  were  unable  to  explain 
inconsistencies  and  discrepancies  found 
during  verification  which  undermined 
the  credibility  of  their  home  market, 
third  country,  and  US,  sales  databases. 
Similar  revisions  were  provided  for 
virtually  every  adjustment  to  those  sales 
and.  again.  SKF  company  officials  could 


not  explain  the  errors  m  calculating  the 
original  responses  which  necessitated 
the  revisions.  Essentially,  we  were 
provided  with  entirely  new  responses  at 
verification.  Moreover,  since 
verification,  these  SKF  companies  have 
continued  to  submit  new  information 
which  differs  substantially  from  the 
information  provided  at  venfication 

Faced  with  responses  containing 
numerous  fundamental  flaws,  the 
Department  could  not  properly  base  its 
determinations  on  the  informiation 
submitted  by  SKF-FRG  or  the  third 
country  sales  of  SKF-Itsly  and  SKF- 
Sweden.  Nor  is  it  acceptable,  in  such 
situations,  that  the  Department  bear  the 
responsibility  of  attempting  to  identify 
and  perform  numerous  and  substantial 
recalculations  necessary  for  the 
development  of  accurate  sales  data. 
Such  a  role  would  place  too  great  a 
burden  on  the  resources  of  the 
Department  under  the  time  constraints 
and  procedural  framework  of  these 
investigations. 

As  stated  in  Phoio  Albums  and  Filler 
Pages  from  Korea:  Final  Determmation 
of  Sales  at  Less  Than  Fair  Value  (50  FR 
43754.  October  29.  19fl5):  "[Ijt  is  the 
obligation  of  respondents  to  provide  an 
accurate  and  complete  response  prior  to 
verification  so  that  the  Department  may 
have  the  opportunity  to  fully  analyze  the 
information  and  other  parties  are  able  to 
review  and  comment  on  it."  A 
respondent  cannot  shift  this  burden  to 
the  Department  by  submitting 
incomplete  and  inaccurate  information 
and  expect  the  Department  to  correct  its 
response  during  the  course  of 
verification.  Verification  is  intended  to 
establish  the  accuracy  of  a  response 
rather  than  to  reconstruct  the 
information  to  fit  the  requirements  of  the 
Department  or  to  perform  the 
recalculatinpd  necessary  to  develop 
accurate  information.  Ckusung  Indus. 
Co..  Ltd.  V.  United  States.  Slip  Op,  89-15 
at  7-8  (February  7.  1989) 

For  all  the  reasons  dest  r.bed  above, 
we  have  determined  that  r-jection  of 
SKF-FRG's  responses  and  the  third 
country  responses  of  SKF-ltaly  and  SKF- 
Sweden  and  use  of  best  information 
available  is  appropriate  for  these 
determinations.  For  the  reasons 
discussed  above,  we  have  determined 
that  the  estimated  margins  found  for 
SKF-FRG  in  the  preliminary 
determinations  for  ball  bearings. 
cylindrical  roller  bearings  and  spherical 
plain  bearings  are  the  best  inform.ation 
available  for  SKF-FRG.  We  have 
determined  that  the  calculated  margin 
for  needle  roller  bearings  from  FAG- 
FRG  is  the  best  information  available 
for  needle  roller  bearings  from  SKF- 
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FRG,  As  best  information  available  for 
ball  bearings  from  SKF-ltaly.  we  have 
used  the  estimated  margin  found  for  this 
product  in  the  preliminary  determination 
for  SKF-ltaly,  We  have  used,  as  best 
information  available,  the  margins  in  the 
petition  for  ball  bearings  and  spherical 
roller  bearings  from  SKF-Sweden. 
Furthermore,  because  we  have  used  best 
information  available  with  respect  to 
these  companies,  petitioner's  and 
respondent's  comments  pertaining  to 
specific  charges  and  adjustments,  and 
other  issues  are  moot 

Comment  7.  Petitioner  contends  that 
SKF-Italy's  final  rate  should  be  based  on 
best  information  available,  which  is  the 
higher  of  the  rate  calculated  in  the 
petition  or  the  highest  rate  for  any 
respondent  which  submitted  an 
adequate  response.  SKF-Italy's  delayed 
submission  of  information  has  limited 
the  Department's  and  petitioner's 
opportunity  for  review  and  analysis  of 
such  information.  Petitioner  further 
contends  that  SKF-Ilaly  has  selected  the 
information  it  has  reported  and  that  any 
useful  information  is  unexplained, 
otherwise  deficient,  and  untimely. 
Because  the  firial  determination  must 
fairly  reflect  the  amount  of  dumping,  it 
should  not  be  based  on  incomplete, 
unexplained,  and  distorted  reporting. 

SKF-ltaly  claims  that  it  expended 
enormous  efforts  to  comply  with  every 
request  made  by  the  Department  and 
that  petitioner's  charges  are  unfounded. 
SKF  has  met  the  Department's  deadlines 
and  has  furnished  all  data  in  full 
cooperation  with  the  Department. 
Therefore,  petitioner's  allegations 
should  be  disregarded. 

DOC  Position.  As  discussed  in 
Comment  6  above,  we  have  determined 
to  use  the  best  information  available  for 
ball  bearings  sold  by  SKF-ltaly  because 
we  were  not  able  to  verify  its  third 
country  response.  We  have,  however. 
used  SKF-Italy's  constructed  value  and 
U.S.  sales  responses  for  cylindrical  and 
needle  roller  bearings.  These  responses 
were  received  by  the  Department  in 
sufficient  time,  were  verified,  and 
petitioner  and  the  Department  have  had 
ample  opportunity  to  review  and 
analyze  them.  Furthermore,  at 
verification  we  found  these  responses  to 
be  substantially  complete  and  accurate. 

Comment  8.  Petitioner  contends  that 
the  final  determination  for  SKF-Sweden 
should  be  based  on  best  information 
available.  In  support  of  its  contention. 
petitioner  claims  that  SKF-Sweden's 
public  and  APO  versions  of  the  response 
are  inadequate,  that  SKF-Sweden  has 
not  reported  complete  home  market  or 
U.S.  sales,  and  that  SKF-Sweden's 
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reported  sales  contain  products  it  did 
not  produce. 

Petitioner  further  claims  that  the  best 
information  otherwise  available  for  U.S. 
and  home  market  sales  of  part  numbers 
or  products  produced  in  another  country 
is  the  highest  margin  found  for  any  other 
SKF-Sweden  part  number  or  product  or 
the  highest  margin  in  the  petition. 
Furthermore,  as  SKF-Sweden  has 
acknowledged  the  incompleteness  of  its 
sales  Ustings  and  its  inability  to  respond 
fully  to  the  questionnaire,  petitioner 
urges  the  Department  to  indicate  that  it 
is  using  SKF-Sweden's  response  only  as 
best  information  available  and  not 
because  the  database  is  complete. 

SKF-Sweden  claims  that  during  the 
verification  of  the  six  SKF  facilities  in 
Europe  and  SKF-USA,  the  Department 
found  no  major  discrepancies  in  its 
database.  With  respect  to  "support 
production,"  i.e.,  sales  produced  by  SKF 
facilities  in  another  country,  it 
accounted  for  a  miniscule  percentage  of 
the  total  part  numbers  reported. 
Moreover,  the  SKF  companies  do  not 
price  their  products  any  differently 
depending  on  country  of  manufacture 
Finally,  much  of  petitioner's  concern 
with  the  completeness  and  accuracy  of 
the  response  arises  from  its  misreading 
of  the  verification  report  and  a 
typographical  error  in  that  report. 

DOC  Position.  SKF-Sweden  exports 
three  types  of  AFBs  to  the  United 
States — ball  bearings,  spherical  roller 
bearings,  and  cylindrical  roller  bearings. 
We  have  used  best  information 
available  for  ball  bearings  and  spherical 
roller  bearings  because  we  were  not 
able  to  verify  SKF-Sweden's  third 
country  response  with  respect  to  this 
merchandise,  as  discussed  above  in 
Comment  6. 

We  have,  however,  accepted  SKF- 
Sweden's  response  with  respect  to 
cylindrical  roller  bearings  because  we 
found  it  to  be  substantially  complete 
and  accurate.  Our  views  with  respect  to 
the  adequacy  of  the  public  and 
protective  order  responses  are  discussed 
under  the  Administrative  Protective 
Order  and  Public  Summarization  section 
of  this  Appendix. 

Regarding  the  other  claims  made  by 
petitioner,  we  examined  closely  SKFs 
method  for  assigning  U.S.  sales  to  SKF- 
AFB  manufacturing  facilities  in  Europe 
at  verification.  As  noted  above,  the 
Department's  preference  for  determining 
country  of  origin  is  on  a  sale-by-sale 
basis.  However,  given  the  manner  in 
which  SKF-USA  maintains  its  records 
and  the  enormous  effort  that  would  have 
been  required  to  establish  definitively 
the  SKF  manufacturing  facility  which 
produced  the  specific  merchandise  we 
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have  determined  thdt  SKFs  dssis.nment 
methodology  is  reasonable  and  accepted 
it  for  these  investigations. 

Finally,  we  verified  that  there  is  no 
"su;  port  production"  fnr  rylindrical 
roller  be.irinjjs  sold  by  SKF  Sweden  t. 
the  home  market.  Therefore,  all  horric 
market  sales  were  of  merchandise 
produced  by  SKF-Swcden 

Comment  9.  Petitioner  claims  that  the 
record  in  these  proceedings  does  not 
suppoit  the  use  of  third-country  sales  to 
determine  foreign  market  value  for  SKF- 
Swedpns  ball  bearings  and  sph'Tical 
roller  bearings.  As  with  SKF-Sweden's 
home  market  sales,  the  record  lacks 
evidence  that  the  reported  third  country 
sales  are  actually  produrpd  m  Sweden, 
Moreover,  based  on  information 
gathrred  at  verification,  the  FT^G  was 
not  the  largf  St  third  country  market  in 
terms  of  the  volume  of  sales.  Finally, 
petitioner  alleges  that  third-country 
sales  of  the  products  under  investigation 
were  omitted  from  the  response, 
SKF-Sweden  contends  that  the 
Department  was  able  to  verify  the 
com.pleteness  and  accuracy  of  its  third- 
country  response.  The  difference 
between  the  quantities  reported  in  the 
response  and  the  quan'.ties  provided  at 
vcni'ication  was  minimHl  Moreover,  the 
statement  in  the  Departmr.'it  .s 
verification  report  that  company 
officials  were  unable  to  show  that 
product  source  codes  were  definitive 
should  be  disregarded  as  unsupported. 
Also,  the  Department  was  able  to  trace 
the  reported  sales  to  the  co.T.pany's 
business  records.  Finally  SKF-Sweden 
was  correct  in  reporting  s.iles  to  the 
FRG  because  it  is  a  substdnual  market 
and  contained  identical  merchandise  to 
thfit  sold  in  the  United  States. 

UOC  Poii::::'n  For  the  reasons 
discussed  in  tne  M.irket  Viability 
section  of  this  appendi.K,  we  determined 
that  SKFSweden  8  sales  to  the  FRG 
served  as  the  most  appropriate  basis  for 
determining  the  F\fV  of  SKF-Sweden's 
bail  bearings  and  spherical  roller 
bearings  However,  we  were  not  able  to 
verify  SKF-Sweden's  third  country 
response  and  have  applied  the  best 
information  available  for  these  classes 
or  kinds  of  merchandise  as  discussed  in 
C(jmment  6  above. 

Comment  10.  Petitioner  asserts  that 
the  Department  was  unable  to  verify 
INA-F'RG  s  quantity  and  value  figures 
for  the  products  under  investigation 
because  l.N'A-FRG  does  not  distinguish 
between  export  and  domestic  sales  in 
its  financial  statements  Also,  for  U.S. 
sales,  INA-FRG  based  all  of  its 
allocations  for  U.S,  price  adjustment 
purposes  upon  a  sales  figure  that 
included  products  outside  the  scope  of 
these  investigations.  For  these  reasons. 


petitioner  argues  that  the  Department 
should  reject  INA's  response  and  use 
the  best  information  available. 
vZJCX:  Position.  We  have  used  INA- 
FRG's  responses  for  the  purposes  of  our 
final  determinations  witli  respect  to  ball 
bearings  and  needle  roller  bearings 
Despite  the  fact  that  INA-FRG  does  nut 
distinguish  between  domestic  and 
export  sales  in  its  financial  statements, 
we  were  able  to  verify  the  quantity  and 
value  of  sales  of  the  products  under 
investigation  because  INA-FRG  was 
able  to  retrieve  this  information  from  its 
computerized  sales  database.  At 
verification,  we  reviewed  its  product 
classification  and  the  computer 
program,  and  found  only  minor 
discrepancies.  Therefore,  we  conclude 
that  the  quantity  and  value  of  sales  of 
the  products  under  investigation  were 
verified. 

Although  our  preference  is  for 
product-specific  expenses,  we  have 
accepted  INA-FRG's  allocations  for  U.S. 
sales.  Given  that  INA-FRG  does  not 
maintain  these  types  of  expenses  on  a 
product-specific  basis,  the  numiber  of 
products  sold  by  the  company  and  the 
difficulty  of  assigning  specific  expenses 
to  specific  products,  we  find  it 
reasonable  to  accept  allocations  which 
include  products  not  covered  by  these 
investigations  as  best  information 
available. 

With  respect  to  cylindrical  roller 
bearings  from  INA-FRG,  where  a 
respondent  has  cooperated  with  our 
requests  for  information  but  was  unable 
to  provide  the  information  requested  in 
a  timely  manner  or  in  the  form  required, 
we  have  used  as  best  information 
available  as  discussed  above.  Therefore, 
we  have  used  the  margin  calculated  for 
cylindrical  roller  bearings  from  FAG- 
reG  in  the  final  determination  as  best 
information  available  for  cylindrical 
roller  bearings  from  INA-FRG,  [See, 
Cost  of  Production  (company-specific) 
section  of  this  Appendix,) 

Comment  11.  Petitioner  contends  that 
SKF-U  K,'8  response  should  be  rejected 
in  its  entirety  in  favor  of  best 
information  available.  In  support  of  its 
contention,  petitioner  claims  that:  (1) 
The  Department  did  not  adequately 
verify  the  accuracy  or  completeness  of 
SKF-U.K.'s  home  market  sales:  (2) 
country  coding  problems  may  mean  that 
reported  sales  were  incomplete  or  that 
products  were  included  which  are  not 
produced  in  the  U.K.;  and  (3)  the  public 
and  protective  order  versions  of  SKF- 
U,K,'s  responses  were  inadequate.  Best 
information  available  should  be  based 
on  the  higher  of  the  information  in  the 
petition  or  the  rate  for  a  responding  firm. 

SKF-U.K.  states  that  its  database  is 
accurate  and  reliable.  It  maintains  that 


no  major  discrepancies  were  detected  at 
venfication  and  that  its  databases 
should  be  used  for  purposes  of  the  final 
determinations.  Furthermore,  SKF-U.K. 
cimtends  that  the  country  of  origin  of  the 
products  and  the  country  of  manufacture 
reported  to  the  Department  were  fully 
verified  and  the  fact  that  SKF  does  not 
maintain  country  of  origin  records  is 
totally  irrelevant.  SKF-U.K,  argues  that 
support  production  impacts  a  small 
proportion  of  the  part  numbers  reported 
by  SKF,  that  all  sales  subject  to  support 
production  were  reported,  and  that  SKF 
does  not  price  its  products  differently 
depending  on  country  of  manufacture, 

DOC  Position.  Our  views  with  respect 
to  the  adequacy  of  public  and  protective 
order  responses  are  addressed  in  the 
Administrative  Protective  Order  and 
Public  Summarization  section  of  this 
Appendix. 

We  disagree  with  petitioner's 
contention  that  the  Department  did  not 
adequately  verify  SKF-U.K.'s  home 
mnri^et  sales  response.  The  purpose  uf 
verification  is  to  spot-check  the 
respondent's  questionnaire  response 
and  is  not  intended  to  be  an  exhaustive 
examination  of  the  response.  Sra. 
Monsanto  Co.mpany  v.  United  Status. 
698  F.  Supp.  285  (GIT  1988).  In  this  case, 
we  were  satisfied  that  SKF-U.K.'s 
transactions  were  accurately  reported 
based  on  those  we  verified. 

.At  verification,  we  also  examined 
closely  SKFs  method  for  assigning  U.S. 
sales  to  the  SKF-AFB  manufacturing 
facilities  in  Europe.  The  Department's 
preference  for  determining  country  of 
origin  is  on  a  sale-by-sale  basis. 
However,  given  the  manner  in  which 
SKF-USA  maintains  its  records  and  the 
enormous  effort  that  would  have  been 
required  to  establish  definitively  the 
SKF  manufacturing  facility  which 
produced  specific  merchandise,  we  have 
determined  that  SKFs  assignment 
methodology  is  reasonable  and  have 
accepted  it  for  these  investigations. 

Finally,  we  also  reviewed  carefully 
the  problem  of  "support  production." 
Because  the  merchandise  produced  in 
another  SKF  facility  would  be  sold  at 
the  same  price  that  would  be  charged 
for  merchandise  produced  by  the  SKF 
facility  in  the  country  in  question  and 
because  the  amounts  of  such  sales  were 
relatively  small,  we  have  concluded  for 
purposes  of  these  investigations  that 
their  inclusion  in  the  database  does  not 
distort  the  calculation  of  foreign  market 
value,  Therefore,  we  ha\e  determined  it 
appropriate  to  accept  SKF-U  K.'s 
response. 

For  these  reasons,  we  have  not 
applied  best  information  available  to 
SKF-U  K. 


Comment  12.  Instead  of  using  S.\'R  s 
claimed  home  market  deductions  for  the 
final  determinations,  petitioner  contends 
that  the  Department  should  use 
information  supplied  by  petitioner  or 
other  respondents  as  best  information 
available  for  the  following  reasons:  (1) 
S.\R  used  1967  expenses  to  calculate 
allocation  percentages  (petitioner  argues 
that  only  the  Department  has  the  right  to 
define  the  POI),  (2)  SNRs  use  of  1987 
expenses  are  not  rrpresen'ative  of  the 
POI,  (3)  these  1987  home  market 
expenses  were  not  verifiable,  and  (4) 
S.''>fRs  home  market  allocation 
percentages  are  based  on  products 
outside  the  scope  of  the  investigation. 

DOC  Position.  We  are  accepting 
SNR's  data  for  purposes  of  calculating 
adjustments  to  foreign  market  value. 
Although  we  prefer  that  respondent 
report  expenses  covenng  the  full  period 
of  investigation,  we  have  accepted 
SNR's  1987  data  as  best  information 
available.  Also,  while  our  preference  is 
for  product-specific  expenses,  given  the 
number  of  products  sold  by  S.NR  and  the 
difficulty  of  assigning  specific  expenses 
to  specific  products,  we  believe  it 
reasonable  to  accept  allocations  which 
include  products  not  subject  to  these 
investigations.  Finally,  although  the 
consolidated  expenses  were  not 
reported  in  the  company's  1987  financial 
expenses,  we  were  able  to  venfy 
independently  the  amounts  that  went 
into  these  consolidated  figures 

Comment  13.  Petitioner  contends  that 
the  final  determination  for  ICSA/SNRI 
should  be  based  on  best  information 
available.  Specifically,  petitioner 
contends  that:  (1)  ICSA's  margins  should 
be  based  on  sales  by  each  member  of 
the  ICSA  group  to  the  first  unrelated 
customer  in  both  markets,  but  as  the 
Department  failed  to  collect  this 
information,  a  combined  rate  based  on 
FAG-Italy  and  SK7-Ifaly  spherica!  roller 
bearings  shoi:ld  be  used:  (2)  the  date  of 
invoice  could  not  be  verified  as  the  date 
of  sale  in  a  number  or  instances:  and  (3) 
charges  and  adjustments  to  home 
market  prices  are  based  on  1987 
expenses  and  sales,  rather  than  data  for 
the  period  of  investigation.  With  respect 
to  the  latter  deficiency,  if  the 
Department  uses  ICS.A/SNRI's  response, 
all  :.harges  and  adjustments  should  be 
treated  as  indirect  selling  expenses. 

DOC  Position.  We  have  determined 
that  it  is  appropriate  to  use  ICS.A/ 
SNRIs  response  for  the  final 
determination.  With  respect  to 
petitioner's  first  comment,  the 
Department  elected  to  send  a 
questionnaire  only  to  ICSA/S.N'RI 
because  this  company  accounted  for 
more  than  60  percent  of  U.S,  imports  of 


spherical  roller  bearings  from  Italy.  We 
are  also  satisfied  that  date  of  invoice  i» 
an  acceptable  proxy  for  date  of  sale  for 
this  company.  In  most  cases,  the  invoice 
was  issued  on  the  date  of  sale.  On 
balance,  there  is  no  reason  to  believe 
use  of  invoice  date  as  the  date  of  sale 
has  distorted  the  home  market  database. 

Finally,  we  have  determined  it 
appropriate  to  accept  ICSA/SNRI's  use 
of  1387  data  for  purposes  of  calculating 
adjustments  to  foreign  market  value. 
While  we  prefer  that  respondents  report 
expenses  covering  the  full  period  of 
investigation,  we  have  accepted  SNR's 
1987  data  as  best  information  available. 

Comment  14.  Petitioner  argues  that 
the  revised  computer  tape  containing 
home  market  and  US,  sales  which  RHP 
submitted  to  the  Department  after 
verification  was  not  verified.  Petitioner 
argues  that  the  extensive  number  of 
changes  after  verification  made  by  RHP 
constitutes  a  major  reconstruction  of  its 
response  and  requires  the  Department  to 
reject  the  resubmission  in  favor  of  best 
information  available.  Furthermore, 
petitioner  states  that  if  the  revised  data 
is  used,  the  agency  should  run  a 
computer  analysis  of  the  new 
submission  to  confirm  that  all  of  the 
changes  requested  were  properly  made. 
Petitioner  suggests  that  if  any 
discrepancy  is  found,  the  submission 
must  be  rejected  in  favor  of  best 
information  available. 

RliP  contends  that  the  Department 
verified  K\Wi  U.K.  and  U.S.  sales 
listings  and  that  the  slight  revisions 
made  in  the  com.puter  tapes  were  based 
on  verified  information  and  at  the 
request  of  the  Department. 

DOC  Position.  The  revisions  made  to 
RHP's  U.S.  and  home  market  sales 
computer  tape  incorporated  data  the 
Department  reviewed  at  verification. 
We  view  these  changes  as  minor  and  as 
such,  they  do  not  warrant  rejection  of 
the  resubmitted  tapes.  Moreover,  it  is 
the  Department's  practice  to  review 
revised  tapes  to  ensure  that  no  data 
from  previously  submitted  tapes  has 
been  altered  and  that  the  revisions  are 
in  accordance  with  the  Departments 
findings  at  verification.  As  no 
discrepancies  were  found  in  our  review 
of  RHFs  tapes,  we  are  using  them  for 
purposes  of  the  final  determination. 

Comment  15.  Petitioner  maintains  that 
for  purposes  of  the  final  determination, 
the  Department  should  reject,  on  the 
basis  of  incompleteness  and 
untimeliness,  .VMB/Pelmec  Singapore's 
data  and  use  the  highest  margin  alleged 
in  the  petition  as  best  information 
available  pursuant  to  19  U,S.C.  section 
l677e(b).  Although  the  Department 
determined  that  the  home  market  was 


not  viable,  respondent  failed  to  submit 
third  country  sales  data  in  a  timely 
manner.  Therefore,  petitioner  contends 
that  it  is  inappropriate  for  the 
Department  to  rely  on  the  third  country 
data  submitted.  Furthermore,  petitioner 
claims  that  NMB/Pelmec  Singapore 
failed  to  report  all  U.S  sales  of  Pelmec 
products  and  third  country  sales  to  a 
related  party  which  were  made  at  higher 
prices  than  sales  of  the  same  products  to 
unrelated  parties. 

DOC  Position.  We  disagree  with 
petitioner's  general  assertion  that  NXIB/ 
Pelmec  Singapore's  response  should  be 
rejected.  On  September  23. 198a  we 
determined  thai  NMB/Pelmec 
Singapore's  home  market  was  not  viable 
and  requested  that  third  country  data  be 
submitted.  On  October  7. 1988.  NMB/ 
Pelmec  Singapore  submitted  third 
country  data.  Although  we  did  not 
receive  this  information  in  sufficient 
time  to  analyze  fully  and  use  for 
purposes  of  the  preliminary 
determination,  we  were  able  (o  fully 
analyze  it  prior  to  verification  and.  thus, 
to  verify  it.  Therefore,  we  have  used  this 
information  for  purposes  of  the  final 
determination. 

With  respect  to  NMB/Pelmec 
Singapore's  unreported  U.S.  sales  of 
Pelmec  products,  we  found  at 
verification  that  the  unreported  sales 
constitute  only  one  tenth  of  one  percent 
by  volume  of  the  33  percent  of  sales 
reported  pursuant  to  our  simplification 
procedures  and  that  the  unit  prices  on 
these  unreported  sales  were  nearly  three 
times  greater  than  the  unit  prices  for  the 
same  products  to  other  customers  which 
were  reported  in  the  sales  listing. 
Therefore,  we  found  that  NMB/Pelmec 
Singapore's  failure  to  report  these  salea 
would  have  a  negligible  efTect  if  any.  on 
our  price  comparisons. 

With  respect  to  petitioner's  assertion 
that  the  third  country  related  party  sales 
should  have  been  reported,  the  sales  in 
question  were  to  a  related  OEM  that 
used  the  bearings  in  the  production  of 
products  which  fall  outside  the  scope  of 
investigation.  In  accordance  with 
section  353.22(b)  of  our  regulations,  it  ia 
our  normal  practice  to  disregard  related 
party  sales.  Rather,  we  require  that 
respondents  report  the  first  sale  to  an 
unrelated  party,  unless  the  respondent 
makes  arguments  and  provides 
sufficient  information  to  enable  us  to 
analyze  the  comparabiUty  of  related  and 
unrelated  sales.  In  the  case  of  NMB/ 
Pelmec  Singapore,  it  was  unable  to 
report  the  first  sale  to  an  unrelated  party 
because  the  first  sale  to  an  unrelated 
party  was  of  a  product  not  within  the 
scope  of  investigation. 
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To  perform  an  analysis  of  the 
comparability  of  related  and  unrelated 

sales,  we  cenerally  require  that  a 
respondi'i;  provide  sah.'.s-specific  or 
custemrr-specific  payment  terms  for 
credit  expenses,  as  well  as  sales-specific 
infurmation  on  commissions,  rebates, 
and  discounts  Without  such 
informattun,  we  are  unable  to  determine 
thdt  sales  to  related  parties  are 
comparable  to  sales  to  unrelated  parties. 
In  this  case,  NMB/Pelmec  Singapore 
made  no  argument  that  its  sales  to 
related  parties  should  \<c  used  on  the 
basis  that  thpy  are  comp-^rablo  to  sales 
to  unrela'ed  parties.  During  verification. 
we  noted  that  the  sales  prices  to  a 
related  OEM  were  higher  than  the  prices 
for  the  same  product  to  unrelated 
parties.  However,  we  did  not  examine 
other  factors  such  as  credit  terms, 
commissions,  rebates,  and  discoun's 
Therefore,  we  were  not  able  to 
determine  whether  such  sales  were,  in 
fact,  made  at  arm's  lenK'b,  and  we  did 
not  request  that  respondent  report 
complete  information  on  these  related 
party  sales. 

Comment  18.  Petitioner  contends  that 
the  questionnaire  response  subm.itted  by 
Rose  Bearings  was  untimt  !y  and  that 
verification  of  its  response  was  too  late 
to  permit  all  parties  a  fair  opportunity  to 
comment.  Therefore,  the  Department 
should  use  best  information  available  in 
accordance  with  19  U  S.C,  1677e(b). 

DOC  Pooition.  Subsequent  to  our 
determination  that  the  subject 
merchandise  constitutes  more  than  one 
class  or  kind  of  merchandise,  we  found 
that  we  had  no  respondent  for  spherical 
plain  bearings  from  the  U.K.  Petitioner 
was  unable  to  identify  a  producer  of 
spherical  plain  bearings  in  the  U.K.,  and 
we  did  not  identify  Rose  Bearings  as  a 
producer  of  spherical  plain  bearings 
until  mid-October,  At  that  tune  we 
issued  a  questionnaire  to  Rose  Be.irings. 
dated  one  week  prior  to  the  preliminary 
determinations.  Rose  Bearings  used  the 
same  amount  of  time  as  other 
respondents  m  these  investigations  to 
complete  its  response  to  the 
questionnaire  Thus,  we  determ.ined  that 
.t  was  appropriate  to  verify  Rose 
Bearings,  response.  Furthermore,  both 
petitioner  and  Rose  Bearings  were 
afforded  the  opportunity  to  com.ment  on 
the  verification  report. 

Comment  17.  Yam.aha  Parts 
Distributors,  Inc.,  and  Subaru  of 
America  Inc.  importers  of  .AFBs  from 
|apan,  argue  that  it  is  unfair  to  include 
margins  derived  from  using  best 
information  available  (BIA)  in 
calculating  the  "all  other"  country-wide 
rate  for  ball  bearings  and  spherical  plain 
bearings.  They  request  that  the 


Department  compute  the  all  other  rate  in 
a  manner  that  more  accurately  estimates 
actual  country-wide  dumping  margins. 
They  also  state  that  the  Department  has 
refused  to  include  best  information 
available  rates  in  country-wide 
calculations  in  countervailing  duty 
investigations,  citing  the  Final 
Affirmative  Countervailing  Duty 
Detetwination;  Certain  Granite 
Products  From  Spain  (53  FR  24340,  June 
28, 1988)  and  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Belts  and  Components  and 
Parts  Thereof  Whether  Cured  or 
Uncured,  from  the  Republic  of  Korea  (53 
FR  48672.  December  2, 1988). 

DOC  Position.  We  believe  that 
including  the  margins  for  all 
respondents,  even  those  which  were 
derived  from  using  best  information 
available,  does  accurately  reflect  the 
estimated  country-wide  dumping 
margin.  One  reason  a  company  may 
choose  not  to  respond  to  our 
questionnaire  is  that  it  believes  that  any 
rate  assigned  to  it  using  best  information 
available  would  not  be  significantly 
different  from  the  rate  that  would  be 
derived  on  the  basis  of  its  own 
information.  If  the  two  rates  are  judged 
by  the  potential  respondent  not  to  be 
significantly  different,  that  company  is 
likely  to  conclude  that  participation  in 
the  investigation  is  not  worth  the  trouble 
and  expense.  Therefore,  there  is  no 
reason  to  believe  that  the  inclusion  of 
margins  based  on  best  information 
available  will  necessarily  distort  the 
country-wide  margin.  Furthermore, 
companies  not  selected  as  respondents 
such  as  Yamaha  and  Subaru,  but 
desiring  their  own  margin  based  on  their 
actual  sales  information,  may 
voluntarily  submit  a  response  to  our 
questionnaire.  Yamaha  and  Subaru 
chose  not  to  do  so. 

Yamaha  and  Subaru  have 
misinterpreted  our  current  practice  in 
calculating  country-wide  rates  in 
countervailing  duty  investigations.  The 
Department's  policy  in  fact  has  been  to 
include  calculations  based  on  best 
information  available  in  the  country- 
wide rate.  In  Industrial  Belts  from 
Korea,  we  calculated  a  separate  rate  for 
one  company,  based  on  best  information 
available  because  its  estimated  net 
subsidy  differed  significantly  from  the 
country-wide  rate.  In  Certain  Granite 
Products  from  Spain,  we  used  best 
information  available  in  calculating  the 
estimated  net  subsidy  for  two 
companies  that  did  not  respond  to  our 
questionnaire.  In  our  final  determination 
in  that  case,  we  indicated  that  we  were 
unable  to  include  those  two  companies 
in  the  calculation  of  the  country-wide 


rate  because  we  did  not  have 
information  on  the  value  of  their  exports 
of  the  subject  merchandise  to  the  United 
States.  It  was  for  that  reason,  not 
because  we  used  best  information 
available,  that  they  were  not  included  in 
the  calculation  of  the  country-wide  rate. 

Canwipnt  18.  Petitioner  contends  that 
Minebea  Japan's  database  is  inadequate 
because  it  failed  to  report  sales  of  rod 
ends,  spherical  plain  bearings,  and 
bushings.  Therefore,  the  Department 
should  use  as  best  information  available 
the  rate  calculated  for  Minebea  in  the 
preliminary  determination  of  226.68 
percent. 

DOC  Position.  We  agree  with 
petitioner  that  Minebea  Japan's 
database  is  deficient  to  the  extent  that  it 
failed  to  report  rod  ends  and  certain 
spherical  plain  bearings.  Therefore,  for 
Minebea's  unreported  rod  ends  and 
unreported  spherical  plain  bearings,  we 
have  used  the  rate  calculated  for  NTN's 
splierical  plain  bearings  as  best 
information  available.  We  then 
calculated  a  weighted  average  of  this 
result,  by  quantity,  with  the  rate 
calculated  for  those  products  which 
were  reported  and  verified.  The  total 
quantity  figure  used  for  the  unreported 
sales  in  this  calculation  was  verified.  On 
this  basis,  we  calculated  an  estimated 
dumping  margin  as  best  information 
available  for  Minebea  Japan's  exports  of 
spherical  plain  bearings. 

Comment  19.  Petitioner  states  that 
certain  sales  claimed  by  NSK  as 
"samples  ",  including  inch-size  bearings 
and  prototypes  used  for  customer  trials, 
should  not  be  excluded  from  the  home 
market  sales  listing.  Petitioner  states 
that  the  classification  of  sales  as  "not  in 
the  ordinary  course  of  trade  "  should 
follow  the  standards  articulated  in  the 
h'ir.ul  Determination  of  Sales  at  Lenf^ 
than  Fair  Value:  Tapered  Roller 
Bearings,  Finished  and  U.nfmlshed.  and 
Parts  Thereof  from  Japan.  52  FR  30704 
(August  17, 1987),  which  required  that 
the  bearings  in  question  be  sold  in 
extrf'mely  small  quantities  and  at  prices 
substantially  higher  than  the  vast 
majority  of  sales  in  the  ordinary  course 
of  trade.  Petitioner  furthermore  contends 
that  high  home  market  prices  or  low 
sales  volume  cannot  in  and  of  itself 
establish  that  sales  were  outside  the 
ordinary  course  of  trade.  Based  on  the 
statutory  definition  of  "ordinary  course 
of  trade"  (19  U.S.C.  1677(15))  and  that  of 
"usual  commercial  quantities"  as 
defined  in  the  Trade  and  Tariff  Act  of 
19B4.  section  612(a)(4),  the  fact  that  sales 
are  made  in  small  quantities  does  not 
disqualify  such  sales  from  the 
calculation  of  foreign  market  value. 
Additionally.  NSK  failed  to  support  its 


claim  that  five  specific  part  numbers 
were  not  sold  in  the  ordinary  course  of 
trade  in  the  home  market. 

DOC  Position.  We  agree  with 
petitioner  with  respect  to  the  five 
specific  bearing  models  cited  and  sold  in 
large  quantities  in  the  United  States. 
NSK  was  unable  to  show  that  these 
bearings  were  not  sold  in  the  ordinary 
course  of  trade  in  the  home  market.  The 
quantities  sold  of  these  bearings  in  the 
home  market  are  comparable  to  the 
quantities  of  similar  bearings  sold  in  the 
home  market.  Therefore,  we  have 
applied  a  best  information  available  rate 
for  the  quantity  of  these  five  bearings 
excluded  by  NSK  for  comparison.  We 
verified  that  certain  other  excluded 
bearings  were  outside  the  ordinary 
course  of  trade. 

Section  9:  Date  of  Sale 

Comment  1.  Petitioner  contends  that 
the  Department  should  include  I.N'A- 
FRG  U.S.  sales  made  pursuant  to  a  long- 
term  contract  in  the  fair  value 
comparisons.  Petitioner  alleges  that 
even  though  the  parties  entered  into  the 
contract  prior  to  the  period  of 
investigation,  the  primary  terras  of  the 
contract  varied  up  to  the  date  of 
shipment  which  fell  within  the  period  of 
investigation.  Respondent.  INA-FRG. 
claims  that  the  Department  should 
exclude  the  sales  made  pursuant  to  the 
contract  which  was  executed  prior  to 
the  period  of  investigation. 

DOC  Position.  The  Department 
determined  during  verification  that  the 
material  terms  of  the  contract  (e.g..  price 
and  quantity),  were  subject  to 
modification  up  to  the  date  of  shipment. 
Because  the  material  terms  of  the 
contract  were  not  fixed  until  the  date  of 
shipment,  the  shipment  date  is  the 
appropriate  date  of  sale.  Therefore,  the 
Department  has  included  these  sales  in 
the  fair  value  comparisons.  The 
Department  also  notes  that  INA-FRG's 
request  that  the  Department  use  date  of 
contract  rather  than  date  of  shipment  as 
the  correct  date  of  sale,  departs  from  all 
I.NA-FRG's  previous  submissions  which 
designate  date  of  shipment  as  the 
appropriate  date  of  sale. 

Comment  2.  SKF  claims  that  for  all 
SKF  companies,  the  primary  terms  of 
sale  continue  to  change  until  the  invoice 
is  issued.  Therefore,  the  appropriate 
date  of  sale  is  the  invoice  date  which 
directly  corresponds  to  the  date  of 
shipment. 

DOC  Position.  The  Department  agrees 
with  respondent.  The  date  of  sale  is  the 
date  of  the  earliest  written  evidence 
firmly  establishing  the  material  terms  of 
sale.  Certain  Forged  Steel  Crankshafts 
from  the  Federal  Republic  of  Germany, 
52  FR  28170.  28172  (July  28,  1987). 


Verification  conclusively  revealed  that 
the  date  the  invoice  Is  issued  is  the  point 
at  which  the  material  terms  of  the  first 
sale  become  fixed.  Therefore,  the 
invoice  date  constitutes  the  date  of  the 
eariiest  written  evidence  which  firmly 
estiiblishes  the  material  terms  of  sale. 
Thus,  the  invoice  date  is  the  appropriate 
date  of  sale.  The  Department  notes  that 
the  invoice  date  Is  Identical  to  the 
shipment  dale. 

Comment  3  Petitioner  claims  that 
FAG-FRG  Incorrectly  reported  the  date 
of  sale  for  those  sales  made  pursuant  to 
a  long-term  contract.  Petitioner  argues 
that  the  material  terms  of  the  sales  vary 
between  the  date  of  contract  and  the 
date  of  shipment  of  the  merchandise. 
Therefore,  the  date  of  shipment  rather 
than  the  date  of  contract  represents  the 
correct  date  of  sale. 

Petitioner  maintains  that  the  effect  of 
allowing  FAG-FRG  to  report  date  of 
contract  as  date  of  sale,  is  that  FAG- 
FRG  can  take  advantage  of  more 
favorable  exchange  rates  in  effect  on  the 
date  of  contract  as  compared  to  the  date 
of  shipment.  Petitioner  further  argues 
that  sales  pursuant  to  long-term 
contracts  entered  into  before  the  period 
of  investigation  were  excluded  even 
though  the  bearings  were  shipped  within 
the  period  or  price  and  quantity  terms 
changed  during  the  period  of 
investigation.  Petitioner  argues  that 
exclusion  of  the  subject  sales  may  affect 
the  33  percent  threshhold  requirement 
and  viablility  tests.  Therefore,  the 
Department  should  reject  FAG's  home 
market  sales  database  and  apply  the 
best  information  available  for  the 
purpose  of  the  final  determinations. 

With  regard  to  ordr-r  entry  sales, 
petitioner  argues  that  FAG-"FRG 
excluded  sales  with  order  entry  dates 
which  occurred  before  the  period  of 
investigation  but  whose  invoice  dales 
fell  within  the  ptnod  of  investigation. 
Conversely.  FAG-FRG  included  sales 
with  order  entry  dates  which  fell  within 
the  period  but  which  were  modified 
after  the  period. 

FAG-P'RG  claims  that  the  reported 
date  of  sale  for  sales  made  pursuant  to  a 
long-term  contract  are  correct  because 
the  company  reported  sales  as  of  either 
(1)  the  date  of  contract,  which  fell  within 
the  period  of  investigation,  or  (2)  the 
date  of  renegotiation.  If  changes  to 
material  terms  occurred  afier  the  parties 
entered  into  the  contract.  Therefore. 
because  the  dates  submitted  by 
respondent  are  the  correct  dates  of  sale. 
the  sales  database  Is  complete  and 
viability  is  unaffected. 

For  order  entry  sales,  the  reported 
date  of  sale  is  the  time  of  order  entry. 
FAG-FRG  admits  that  some  changes  in 
the  terms  of  sale  occurred  after  date  of 


order  entry;  however,  such  changes 
were  rare.  Therefore,  the  Department 
should  accept  the  date  of  order  entry  as 
the  date  of  sale  because  price  and 
quantity  terms  were  fixed  at  that  time. 

DOC  Position.  The  Department  agrees 
with  respondent.  The  date  of  sale  is  the 
date  on  which  the  material  terms  of  the 
contract  are  finalized.  Cellular  Mobile 
Telephones  and  Subassemblies  From 
Japan,  50  FR  45447.  45451  (October  31. 
1985).  Verification  conclusively 
established  that  for  long-term  contract 
sales.  (1)  FAG  reported  date  of  sale  as  of 
the  time  the  material  terms  were  fixed  in 
the  contract;  (2)  in  the  event  of  contract 
renegotiations,  FAG  reported  date  of 
sale  as  of  the  date  of  renegotiation:  and 
(3)  the  sales  database  was  accurate  and 
complete.  Therefore,  the  Department  has 
used  either  the  date  of  initial  contract  or 
in  the  event  of  a  renegotiation,  the  date 
of  renegotiation  as  the  dale  of  sale  for 
those  sales  made  pursuant  to  a  long- 
term  contract. 

With  respect  to  petitioner's  argument 
on  exchange  rales,  the  home  market 
dates  of  sale  are  accurately  reported 
and  the  foreign  market  value  has  been 
converted  to  dollars  using  the  exchange 
rate  in  effect  on  the  dale  of  the  U.S.  sale 
in  accordance  with  19  CFR  353.56. 
Therefore,  we  do  not  understand  how 
respondent  has  availed  itself  of 
favorable  rales. 

The  Department  is  satisfied  thai  the 
date  of  order  entry  for  sales  other  than 
sales  made  under  a  long-term  contract  is 
the  appropriate  dale  of  sale.  While 
terms  did  change  subsequent  to  the 
entry  order  date,  the  instances  in  which 
this  occurred  were  rare.  Therefore,  the 
Department  has  determined  that  the  use 
of  order  entry  date  as  the  date  of  sale  is 
reasonable. 

Comment  4.  Petitioner  contends  that 
FAG-Italy  incorrectly  reported  the  date 
of  sale  for  those  sales  made  pursuant  to 
a  long  term  contract.  Petitioner  argues 
that  the  material  terms  of  the  sales  vary 
between  the  date  of  contract  and  the 
date  of  shipment  of  the  merchandise. 
Therefore,  the  date  of  shipment  rather 
than  the  dale  of  contract  represents  the 
correct  date  of  sale.  Petitioner  further 
argues  that  as  a  result  of  the  erroneous 
date  of  sale  method  used  by  FAG-Italy, 
the  long-term  contract  sales  within  the 
period  of  investigation  were  excluded. 
Therefore,  the  Department  should  apply 
the  best  information  available  for  Ihe 
purpose  of  the  final  determinations. 

DOC  Position.  The  Department 
disagrees  with  petitioner.  (See.  DOC 
Position  lo  Comment  3  above.) 

Comment  5.  Nachi  contends  thai  the 
Department  should  allow  an  adjustmenl 
in  price  for  exchange  rale  fluctuations 
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jrcurnng  after  the  ddte  of  contract. 
Pursuant  to  a  contractual  aRret'rnent 
with  Nachi's  tradins  companies  on 
purchase  price  sales,  the  risii  of 
f-xchange  rate  fluctiialions  is  evenly 
apportioned  between  Nachi  and  certain 
trading  companies  where  the  exchange 
rate  fluctuates  beyond  fi  predftermined 
range  between  the  date  of  contract  and 
the  date  of  payment.  For  example,  if  the 
yf^n  depreciates  against  the  dollar  above 
the  agreed  upon  range,  then  Nachi  pays 
h'.if  of  the  difference  in  cost  to  the 
trading  company  If  the  yen  appreciates 
below  the  ran^e,  then  the  trading 
Lumpany  pays  half  the  difference  in  cost 
to  Nachi.  Therefore.  Nachi  asserts  that 
•ha    yen  clause"  con'^titutes  tnerely  an 
adJListment  to  price  made  aftt.T  the 
contract  but  according  to  terms  fixed  at 
'he  time  of  contract." 

Petitioner  a'-gues  that  the  Deprirtment 
should  deny  tne  claimed  "yen  clause" 
adiuslment  because  the  price  to  the 
I'.'.mate  purchaser  's  unaffect-vd 
Pfitioner  alio  claims  that  if  \.b^: 
LVpdrtment  accepts  the  'yen  clause" 
a  J)ustment  for  purposes  of  the  final 
dt'tc'nTi.inations,  the  Department  will 
ha\  e  used  incorrect  dates  of  sale  in  that 
'he  price  was  not  fixed  at  the  time  of 
•.:'jntrdct  m  so  far  as  the  adjustment  to 
price  occurred  after  the  date  of  contract. 

DOC  Position.  The  Department  agrees 
w;th  respondent.  The  yen  clause 
tidtustment  serves  to  apportion  the 
burden  of  exchange  rate  risk  between 
Nachi  and  I's  trading  companies.  The 
price  IE  set  at  (lie  date  of  contract,  as  is 
the  predcterrr.ined  range  in  which 
exchange  rate  fluctuations  result  in  no 
ad|ustment  to  price.  Although 
adjustments  to  price  we^e  made  after 
the  date  of  contract,  such  adjustments 
were  made  pursuant  to  a  provision 
within  that  contract. 

In  Voss  Interr.  Corp.  v  United  States, 
•^28  F.2d  1328  (CCP.A,  1980),  the  Court  of 
Customs  &  Patent  Appeals  held  that  the 
price  was  "determined,"  despite  the  fact 
that  the  U.S.  purchaser  did  not  know  the 
exact  amount  in  U.S.  dollars  it  would 
have  to  pay  for  the  merchandise, 
because  the  parties  had  nothing  more  to 
negotiate  or  agree  to  regarding  price. 
The  parties  in  Voss  had  agreed  to 
ronegctiate  the  price  to  factor  in  the 
doiiar'yen  exchanKP  rate  fluctuations. 
The  Court  in  Voss  found  that  the  parties 
had  agreed  to  a  "definite  and 
detemmable  price"  notwithstanding  the 
fact  that  one  party  would  pay  "more  or 
less  duiiars  in  accordance  with 
exchange  rate  fluctuations  *   *  '"Id.  at 
1335. 

As  in  Voss,  the  parties  here  had 
nothi.-is  more  to  agree  to,  and  a  definite 
and  determinable  price  existed  as  of  the 
date  of  contract.  Therefore,  for  the 


purpose  or  the  final  determinations,  the 
Department  has  found  that  the 
appropriate  date  of  soles  is  the  date 
Nachi  entered  into  this  contract  with  its 
trading  partner. 

The  Department  accepts  the  yen 
clause  adjustment  as  a  circumstance  of 
sale  adjustment  because  the  "yen 
clause"  provision  is  part  of  a  contractual 
arrangement  with  Nachi's  customer  and 
changes  the  actual  amount  paid  to  Nachi 
by  the  trading  company.  Therefore,  the 
ultimate  price  paid  on  these  U.S,  sales 
has  been  changed. 

Comment  6.  Petitioner  argues  that  the 
date  of  order  acknowledgment,  which 
Rose  listed  as  the  date  of  sale  for  home 
market  sales,  could  not  be  fully  verified. 
In  addition,  for  U.S.  sales,  the  date  of 
shipment  is  used  as  the  date  of  sale. 
Because  of  these  discrepancies  and  the 
time  lag  between  di^erent  steps  in  the 
sales  process,  petitioner  argues  that  the 
Department  should  use  the  date  of 
shipment  as  the  date  of  sale.  Rose 
contends  that  its  method  of  establishing 
the  date  of  sale  is  consistent  with  the 
Department's  practice. 

DOC  Position.  In  its  questionnaire 
response,  Rose  listed  the  date  of  order 
acknowledgment  as  the  date  of  sale  for 
both  home  market  and  U.S.  sales.  At 
verification,  we  confirmed  that  the  order 
acknowledgment  date  was  the  date 
when  price  and  quantity  terms  were  first 
set,  and  we  have  used  that  date  as  the 
date  of  sale. 

Although  some  order  acknowledgment 
dates  were  incorrectly  reported  in 
Rose's  questionnaire  response,  these 
were  for  sales  to  companies  that  had 
changed  their  names  between  the  time 
an  order  was  taken  and  the  time  the 
order  was  actually  shipped.  Rose  had 
re-entered  new  order  acknowledgments 
when  the  companies  changed  their 
names.  Since  price  and  quantity  terms 
were  not  affected  by  the  name  changes, 
we  considered  the  date  of  the  original 
order  acknowledgment  to  be  the  date  of 
sale. 

Comment  7.  Rose  contends  that, 
although  a  discrepancy  was  found  at 
verification  regarding  the  date  of  sale 
for  certain  home  market  transactions, 
even  if  these  sales  were  not  considered 
for  comparison  purposes,  there  would 
still  be  over  33  percent,  by  volume,  of 
U.S.  products  matched  to  home  market 
sales  of  identical  products. 

DOC  Position.  The  Department  agrees 
with  Rose.  We  have  not  considered 
certain  home  market  transactions  with 
dates  of  sale  outside  the  period  of 
investigation,  but  we  have  still  found 
identical  home  market  matches  for  over 
33  percent  of  U.S.  sales  by  volume. 

Comment  8.  Petitioner  contends  that, 
for  N'MB/Pelmec  Thai's  sales  to 


Singapore  which  were  included  as  home 
market  sales,  the  date  of  the  forecast 
under  the  blanket  purchase  order  is  the 
correct  basis  for  the  date  of  .sale 
because  liability  under  the  purchase 
order  is  the  quantity  on  the  forerastsi 
thus  the  date  of  the  forecast  is  the  date 
the  terms  are  agreed. 

DOC  Position.  NMB/Pelmec  Thai  has 
reported  the  date  of  the  forecast  as  the 
date  of  sale,  as  petitioner  suggests. 
However,  because  we  havo  considered 
the  sales  in  question  to  be  export  sales, 
this  issue  is  moot  [See.  Market  Viability 
section  of  this  Appendix). 

Comment  9.  Petitioner  contends  that  a 
significant  discrepancy  was  found 
during  verification  of  NMB/Pelmec  Thai 
regarding  the  date  of  sale  and  the 
reporting  of  U.S.  sales.  According  to 
petitioner,  NMB/Pelmec  Thai  executed  a 
contract  on  April  6, 1988,  covering  sales 
that  had  been  shipped  since  December 
2, 1987.  To  the  extent  such  shipments 
were  not  reported,  petitioner  argues  that 
NMB/Pelmec  Thai's  U.S.  sales  listing  is 
incomplete  and  should  be  rejected. 

Petitioner  also  maintains  that  there 
was  an  unshipped  balance  under  the 
contract  as  of  March  31. 1988,  and  that 
NMB/Pelmec  Thai  included  these  sales 
as  sales  within  the  period  of 
investigation,  although  the  date  of  sale 
was  reported  as  March  31.  1988  rather 
than  the  April  6, 1988  date  of  contract. 
Petitioner  contends  that  it  is  improper  to 
include  .NMB/Pelmec  Thai's  post-March 
31,  1988  shipments  in  its  U.S.  sales 
listing  absent  evidence  that  an 
agreement  had  been  reached  prior  to 
April  6.  or  absent  other  information 
establishing  the  date  of  sale.  Petitioner 
further  contends  that  the  redaction  in 
"identical"  U.S.  sales  may  affect  the  33 
percent  reporting  requirements  and, 
therefore,  the  Department  should  re- 
examine whether  N^MB/Pelmec  Thai 
reported  a  sufficient  volume  of  U.S. 
sales. 

N\fB/Pe"mec  Thai  contends  that  it 
demonstrated  at  verification  that  the 
contract  was  operatiie  before  the  date  of 
signature  because  shipments  were  being 
made  under  that  contract  during  the 
period  of  investigation.  Respondent 
further  argues  that  it  reported  a  large 
percentage  of  the  sales  under  this 
contract  which  were  shipped  or 
scheduled  for  shipment.  Because  the 
contract  called  for  additonal  expected 
shipments  and  because  the  contract  was 
operable.  NMB/Pelmec  Thai  correctly 
treated  the  remainder  as  unshipped 
sales  falling  within  the  period  of 
investigation. 

DOC  Position.  During  verification  we 
established  that  the  April  6, 1988 
contract  was  operable  for  shipm.ents 


beginning  on  December  2, 1987  covering 
a  stipulated  minimum  quantity  of  ball 
bearings.  NMB/Pelmec  Thai  reported  all 
shipments  made  pursuant  to  this 
contract  using  the  date  of  shipment  as 
the  date  of  sale.  We  also  verified  that. 
for  those  sales  not  shipped  as  of  March 
31, 1988  but  made  pursuant  to  the  April  6 
contract,  N'MB/Pelmec  Thai  considered 
these  sales  to  be  within  the  period  of 
investigation  and  reported  the  date  of 
sale  as  March  31, 1988. 

We  have  determined  that  NMB/ 
Pelmec  accurately  reported  the  date  of 
shipment  as  the  date  of  sale  for  all 
shipments  made  during  the  period  of 
investigation  pursuant  to  the  April  6. 
1988  contract.  The  fact  that  the 
merchandise  was  delivered  and  paid  for 
indicates  the  existence  of  an  agreement 
for  sale.  As  such,  the  date  of  shipment 
constitutes  the  date  of  sale.  (See.  Find 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Forged  Steel  Crankshafts 
from  the  Federal  Republic  of  Germanv. 
52  FR  July  28. 1987.) 

With  respect  to  the  unshipped  balance 
under  the  contract  as  March  31.  1988.  we 
have  excluded  these  sales  from  our 
analysis  because  we  consider  them  to 
be  sales  after  the  period  of  investigation. 
In  addition,  we  have  examined  the 
effect  of  excluding  the  unshipped 
balance  from  the  U.S.  sales  database 
and  have  determined  that  there  was 
sufficient  coverage  to  meet  our  minimum 
reporting  requirements. 

Comment  10  Petitioner  contends  that 
the  date  of  sale  for  N'MB/Pelmec  Thai's 
home  market  sales  was  incorrectly 
reported  based  on  the  manufacturing 
order  date  rather  than  the  purchase 
order  date.  Petitioner  further  contends 
that  the  reporting  of  sales  based  on  the 
date  of  the  purchase  order  might  reveal 
a  significant  number  of  additional  home 
market  sales  of  bearings  identical  to 
those  exporied  to  the  United  States 
during  the  period  of  investigation. 

N'MB/Pelmec  Thai  contends  that  the 
manufacturing  order  date  is  the 
appropriate  basis  for  date  of  sale  tor 
home  market  sales  because  the  price 
and  quantities  are  set  at  that  date.  Any 
undelivered  quantities  are  placed  in  the 
backlog  for  that  customer,  and  the 
customer  is  obligated  to  purchase  the 
whole  amount  if  it  ceases  its  regular 
orders. 

NMB/Pelmec  Thai  argues  that,  even  if 
the  Department  considers  the  date  of 
sale  to  be  the  purchase  order  date,  the 
model  matches  do  not  change.  The  same 
models  were  sold  during  the  period  of 
investigation,  regardless  of  the  manner 
in  which  the  date  of  sale  is  established 
Re  ipondent  further  maintains  that  the 
impact  of  the  slightly  different  product 
mi\  depending  on  the  date  of  sale 


methodology  on  the  weighted-average 

foreign  market  value  is  insignificant, 
since  these  products  were  matched  to  a 
limited  number  of  units  sold  in  the 
United  States. 

DOC  Position.  Because  we  have 
determined  that  the  Thai  home  market 
was  not  viable,  we  have  not  used  home 
market  sales  as  the  basis  for  foreign 
market  value.  Therefore,  this  issue  need 
not  be  addressed. 

Section  10:  Movement  Charges 

A.  Allocation  Methodology 

Cnrnnient  1  Petitioner  contends  that 
ADR  [an  SKF  company  in  France) 
originally  claimed  that  its  inland  freight 
allocation  was  on  the  basis  of  weight 
and  that  verification  revealed  that 
freight  WdS  allocated  based  on  the  per 
unit  cost  of  manufacture.  Petitioner 
argues  that  this  reallocation  results  in  a 
redistribution  of  freight  expenses  away 
from  high  volume  part  numbers 
regardless  of  the  weight  or  size  of  the 
bearing.  Moreover,  petitioner  states  that 
the  data  should  not  be  considered 
verified  because  verification  was  based 
only  on  a  sample  that  was  selected  by 
ADR  at  that  time. 

SKF-France  contends  that  the  original 
calculation  of  inland  freight  on  ADR's 
home  market  sales  was  incorrect  and 
was  explained  during  the  cost  of 
production  verification.  SKF-France 
states  that  the  correct  and  verified 
information  is  reflected  in  the  revised 
US.  and  home  market  sales  listings. 

DOC  Position.  We  verified  that  the 
revised  allocation  was  reasonable  and 
have  adjusted  SKF-ADR  s  U.S.  and 
hom.e  market  prices  for  the  inland 
freight  expense  as  reported  in  the 
revised  U.S.  and  home  market  sales 
Listings. 

Comment  2.  Petitioner  argues  that, 
because  the  inland  freight  calculations 
account  for  products  that  are  not  subject 
to  investigation,  the  inland  freight 
charges  reported  by  FAG-Italy  should 
not  be  treated  as  a  direct  selling 
expense. 

FAG-Italy  maintains  that  use  of  1987 
data  covering  shipments  of  products 
both  investigated  and  not  investigated  is 
ncndistortive.  In  light  of  the  fact  that 
this  data  was  the  only  complete 
information  on  actual  costs  available 
from  normal  accounting  records,  the 
Department  should  use  the  claimed 
expenses  for  the  final  determination. 

DOC  Position.  Although  our  request 
for  information  and  methodological 
preference  is  for  the  reporting  of 
expenses  covering  the  full  period  of 
investigation,  we  verified  that  the 
allocation  methodology  employed  by 
FAG-Italy  to  calculate  inland  freight 


was  reasonable.  Therefore,  as  best 
information  available,  we  have  accepted 
FAG-Italy'«  use  of  1987  data  for 
purposes  of  calculating  the  claimed 
charges  in  these  determinations. 

Comment  3.  Petitioner  contends  that 
FAG-FRG  did  not  submit  actual 
transaction-specific  data  relating  to 
home  market  inland  freight  charges. 
Therefore,  the  Department  should 
disallow  any  deductions  from  foreign 
market  value  for  such  charges. 

FAG-FRG  argues  that  it  does  not 
maintain  inland  freight  records  on  a 
transaction-specific  basis  nor  does  the 
Department  require  that  freight 
expenses  be  reported  as  such. 
Therefore,  the  Department  should  use 
the  verified  inland  freight  expenses  for 
FAG-FRG  and  the  revised  costs  for 
Elges  (another  FAG  company  in  the 
FRG)  in  the  final  determinations. 

DOC  Position.  We  verified  that  FAG- 
FRG  does  not  maintain  Inland  freight 
records  on  a  transaction-specific  basis. 
Verification  confirmed  that  the 
allocation  methodology  used  by 
respondent  was  reasonable.  Therefore, 
we  have  used  the  verified  costs  for 
FAG-FRG  and  the  revised  costs  for 
Elges  for  purposes  of  these 
determinations. 

Comment  4.  Petitioner  contends  thai 
the  Department  should  reject  GMN's 
information  regarding  inland  freight 
expense  and  allow  no  adjustment  to 
foreign  market  value  for  this  expense. 
Petitioner  claims  that  GMN  provided 
worksheets  of  freight  costs  on  a  per 
gram  basis  at  verification  in  response  to 
the  Department's  statement  in  its 
preliminary  determination  that  GMN's 
estimated  inland  freight  expense  would 
have  to  be  supplemented  and  verified  in 
order  to  be  used  in  the  final 
determination.  Petitioner  argues  that  it 
is  the  policy  of  the  Department  not  to 
accept  new  information  at  verification. 
Petitioner  submits  that  since  the 
information  was  provided  at  verification 
and  could  not  be  reviewed  beforehand 
by  the  Department  or  the  petitioner,  and 
since  the  Department  could  not  tie  the 
expense  allocation  used  by  GMN  to 
actual  production  or  shipments,  the 
information  should  be  rejected. 

DOC  Position.  In  our  preliminary 
determination  of  October  27, 1988.  we 
stated  that  we  had  accepted  GM.\'8 
inland  freight  expense,  but  that  for  the 
fmal  determination  we  would  require  an 
allocation  of  this  expense  by  weight. 
GMN  had  originally  submitted  a  home 
market  inland  freight  expense  based 
upon  value  for  a  representative  sample 
of  home  market  bearing  shipments.  In 
the  cover  letter  to  our  supplemental 
questionnaire  dated  November  1. 1988. 
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we  stated  that  any  information  not 
received  by  the  Department  in  time  to 


Position  to  Comment  7  for  further 
discussion  of  allocation  issue. 
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because  the  errors  in  the  original  tape 
did  not  result  from  a  lack  of  information 


basis  of  weight  and/or  volume,  as  the 
Department  requested.  Petitioner  further 
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we  stated  that  any  information  not 
received  by  the  Department  in  time  to 
be  fully  analyzed  pnor  to  verification 
.Ti;ght  not  be  considered  for  purposes  of 
our  final  determination  On  November  8, 
1988,  we  received  from  GMN  an 
allocation  of  freight  expenses  on  the 
basis  of  value  for  home  maritet  ball 
bearing  shipments  during  the  period  of 
investigation.  GMN  claimed  :hat  it  did 
not  maintain  records  which  woulJ 
enable  it  to  report  the  total  we'jh;  of 
ball  bearmg  shipmer's  for  the  period  of 
investigation.  At  verification,  GMN 
reallocated  this  expense  based  on  the 
weight  of  the  beanngs  produced  during 
the  period  under  the  hyvothetica! 
cs'^uription  that  it  was  operating  at  full 
capacity  dunng  the  period  of 
investigation.  At  tha*  time,  we  gave  no 
indication  whether  that  information 
would  be  used  for  purposes  of  the  final 
determination.  Given  that  the 
reallocation  constituted  new 
mformiation  and  a  significantly  revised 
methodology  presented  for  the  first  time 
at  verification,  we  have  used  GMN's 
\alue  allocation  submitted  prior  to 
verification  as  the  best  information 
available  for  purposes  of  the  final 
determination,  (See.  Roller  Chain,  Other 
Thar  Bicycle,  'rom  Japar..  54  PR  3099. 
lanuary  23,  1989),  See  also  DOC  Position 
to  Corrment  7  for  further  discussion  of 
freiyh!  allocation  based  on  weight 
versus  sales  value. 

Corrment  5  Petitioner  contends  that 
ICS.A  s  alloca'ion  methodologies  for 
foreign  inland  freight,  foreign  inland 
insurance,  ocean  freight,  m.arine 
i.Tsurance,  U.S.  inland  freight,  and 
packing  and  containerization  on  U.S. 
sales  should  be  rejected  for  the 
following  reasons,  (1)  They  are  based  on 
ether  value  or  volume  rather  than 
vvc.ght.  (2)  some  apply  a  percentage 
charge  determined  from  total  1987  sales 
to  sales  in  the  period  of  investigation, 
and  (r<)  the  .methodologies  are 
inconsistent  from  one  charge  to  another. 
Petiiioner  makes  similar  comments  with 
respect  to  ICS.A  s  home  market  inland 
freight,  inland  insurance,  and  packing 
expenses. 

DOC  Position.  We  verified  that  the 
allocation  methodologies  used  by  ICSA 
for  the  above-mentioned  movement  and 
packing  expense  claims  are  reasonable. 
Even  though  our  request  for  information 
and  m.ethodologica!  preference  is  for  the 
reporting  of  expenses  covering  the  full 
penod  of  investigation  and  the 
allocation  of  movement  and  packing 
expenses  based  on  weight,  we  have 
accepted  ICS.A's  use  of  1987  data  and  its 
value-based  allocations  for  purposes  of 
calculating  adjustments  to  U.S.  price  as 
best  information  available.  See.  DOC 


Position  to  Comment  7  for  further 
discussion  of  allocation  issue. 

Comment  6.  Petitioner  argues  that  the 
Department  should  disallow  INA-FRG  s 
response  regarding  the  following 
adjustments  to  foreign  market  value: 
interest  expense,  technical  services, 
warranties,  advertising,  qualify  control 
expenses  and  indirect  selling  expenses. 
According  to  petitioner,  INA-FT^G 
improperly  calculated  these  expenses  by 
dividing  the  total  corporate  expense  by 
total  domestic  sales,  which  include  sales 
of  products  not  subject  to  investigation. 
Petitioner  asserts  that  the  Department 
was  unable  to  verify  the  actual  quantity 
and  value  of  domestic  sales. 
Furthermore,  petitioner  maintains  that 
because  the  Department  has  divided  the 
subject  merchandise  into  five  classes  or 
kinds  of  merchandise,  respondent 
should  have  been  required  to  report 
expenses  by  product  type.  Because  INA 
did  not  provide  such  a  breakdown,  its 
response  should  be  rejected. 

DOC  Position.  With  regard  to  the 
quantity  and  value  of  domestic  sales,  we 
found  only  a  minor  discrepancy  in  I.NA  s 
response,  and  we  were  able  to  verify  the 
accurate  amount.  With  regard  to  the 
selling  expenses  noted  by  petitioner,  we 
verified  that  INA  does  not  maintain 
records  in  such  a  way  as  to  enable  it  to 
report  its  expenses  for  each  separate 
class  or  kind  of  merchandise.  Therefore. 
we  found  INA's  allocation  of  expenses 
over  total  sales  of  all  products,  including 
products  not  under  investigation,  to  be 
reasonable.  Accordingly,  we  have 
accepted  INA's  reported  expenses  as 
best  information  available  for  purposes 
of  these  determinations. 

Comment  7.  Petitioner  argues  that  the 
Department  should  disallow  INA-FRG's 
and  INA-France's  responses  regarding 
freight  and  packing  adjustments  to 
foreign  market  value.  According  to 
petitioner.  INA-FRG  and  INA-France 
improperly  calculated  these  expenses 
using  an  allocation  based  on  sales 
value,  rather  than  actual  costs  or  an 
allocation  based  on  weight.  Petitioner 
contends  also  that  the  Department 
should  reject  this  allocation  because  it 
includes  sales  of  products  not  subject  to 
investigation.  Petitioner  makes  similar 
arguments  regarding  the  freight 
allocations  used  by  ICSA,  NSK.  NTN. 
GMN,  Rose,  and  SNR. 

INA-FRG  and  INA-France  argue  that 
the  Department  should  accept  these 
adjustments  to  foreign  market  value. 
They  assert  that  their  allocation 
methodology  based  on  sales  value  for 
certain  costs  such  as  freight,  insurance, 
packing,  and  duties  was  reasonable.  As 
examples  of  cases  where  the 
Department  has  accepted  alternative 


allocation  methodologies.  INA  cites 
Color  Picture  Tubes  from  Singapore.  ,52 
FR  44190,  44195,  (November  18. 1987), 
Color  Picture  Tubes  from  Japan.  52  FR 
44171,  44180,  (November  18,  1P87),  Color 
Television  Receivers  from  Korea.  51  FR 
41365  (November  14,  1986),  and  Choline 
Clilonde  from  Canada.  49  FR  36532, 
36534  (September  18,  1984),  INA 
emphasizes  the  complexity  of 
calculating  these  costs  on  any  basis 
other  than  value  and  maintains  that  its 
allocation  methodology  closely 
approximates  actual  costs  incurred.  INA 
argues  further  that  an  allocation  by 
weight  is  no  more  accurate  than  its 
allocation  by  value, 

DOC  Pos:tion.  We  agree  with 
petitioner  that  expenses  incurred  for 
freight  and  packing  are  usually  based  on 
the  weight  or  physical  volume  of  the 
merchandise.  Acccordingly,  our 
methodological  preference  is  for 
allocation  of  these  expenses  on  the 
basis  of  the  unit  weight  of  the  individual 
products  shipped  or  packed.  We 
therefore  requested  respondents  to 
calculate  freight  and  packing  expenses 
by  weight.  However,  many  of  the 
respondents  were  unable  to  allocate 
these  charges  on  this  basis.  Rather,  they 
used  an  allocation  methodology  based 
on  sales  value,  which  they  argued  was 
reasonable  based  on  their  record- 
keeping systems.  Verification  confirmed 
that  this  was  the  case  for  many  of  the 
respondents.  Furthermore,  we  have 
accepted  the  allocation  of  these 
expenses  by  value  in  past  cases  as  cited 
by  respondents.  Therefore,  we  used  the 
respondents'  value-based  allocations  as 
the  best  information  available  in  the 
cases  of  INA-FRG.  INA-France,  ICS.A. 
GMN,  NSK,  .NTN,  Rose,  and  SNR  for 
purposes  of  the  final  determinations.  See 
also  respective  company-specific 
comments  on  this  issue  In  this  section  of 
the  appendix. 

Cnrr.ment  8.  Petitioner  contends  that 
the  Department  should  compare  IN.A- 
France's  reported  movement  expenses 
(which  include  foreign  inland  freight/ 
insurance,  brokerage  and  handling/ 
ocean  freight,  marine  insurance, 
collentt'd  export  duties  and  taxes, 
uncollected  and  rebated  duties  and 
taxes,  U,S.  inland  freight/ insurance) 
with  those  of  other  companies  under 
investigation  and  use  the  more  adverse 
information,  if  available,  as  best 
information  available.  Petitioner  points 
out  that  respondent  used  data  related  to 
FRG  sales  to  derive  the  reported  foreign 
inland  freight  and  foreign  inland 
insurance  charges.  Petitioner  also  noted 
that  while  the  method  of  calculating 
home  market  inland  freight  appeared 
equally  applicable  to  ESP  foreign  inland 


freight,  INA  instead  calculated  ESP 
foreign  inland  freight  on  the  basis  of 
three  shipments,  which  the  verification 
team  noted  did  not  seem  to  be 
representative  of  the  entire  period  of 
investigation. 

DOC  Position.  At  verification,  we 
found  that  INA-France  had  applied  an 
allocation  methodology  for  foreign 
inland  freight  and  foreign  inland 
insurance  based  on  FRG  sales  data 
instead  of  French  sales  data.  Therefore, 
as  best  information  available,  we  have 
used  the  home  market  inland  freight  and 
home  market  inland  insurance 
allocations  as  surrogates  for  ESP  inland 
freight  and  ESP  inland  insurance, 
respectively.  Furthermore,  we  have 
accepted  INA's  allocation  for  brokerage 
and  handling  as  best  information 
available  because  INA  could  not 
provide  separate  allocations  for  the 
expenses  which  are  included  m 
brokerage  and  handling  based  on  its 
record-keeping  system. 

Comment  9.  Petitioner  argues  that 
INA-France's  home  market  sales 
response  should  be  rejected  because  (1) 
the  reported  expenses  are  average  costs 
based  on  1987  yearly  data  and  cannot 
be  directly  tied  to  specific  trnnsactions; 
(2)  the  reported  data  was  aggregated  for 
all  products  sold  during  19B7,  including 
products  outside  the  scope  of  the 
investigation. 

INA-France  argues  that  it  is 
cusloma.-y  for  the  Department  to  rely  on 
annual  data  to  establish  the  appropriate 
amount  of  costs  because  consideration 
of  a  period  shorter  than  a  f,s:al  year 
could  result  in  a  distortion  of  the  data 
by  reason  of  the  over-representation  of 
specific  costs  during  a  narrower 
timeframe. 

DOC Posnion.  At  verification,  we 
revHwed  what  INA-France  reported  as 
total  1987  turnover  and  found  no  major 
discrepancic:.  We  r.oted  that  INA  does 
not  incur  its  expenses  on  a  regular  basis 
throughout  the  year,  Gi\  en  the  way  the 
expenses  were  incurred,  we  find  it 
reasonable  to  allocate  expenses  across 
a  fiscal  period.  Use  of  a  shorter  period 
would  probably  result  in  the 
understating  of  som.e  expenses  and  the 
overstating  of  others.  Also,  because 
IN.'\-France  does  not  maintain  its 
records  in  such  a  w  ay  to  enable  it  to 
distinguish  its  costs  for  each  separate 
class  or  kind  of  merchandise,  we  found 
IN.A's  allocation  of  expenses  over  total 
sales  of  all  products,  including  products 
not  under  investigation,  to  be 
reasonable.  Therefore,  we  have  used 
INA's  information  ns  best  information 
available. 

Comment  10.  Petitioner  contends  that 
the  Departm,ent  should  not  accept 
Nachi's  revised  freight  allocations 


because  the  errors  in  the  original  tape 
did  not  result  from  a  lack  of  information 
at  the  time  of  response  preparation. 
Accordingly,  the  Department  should  use 
the  information  contained  in  the  original 
response. 

DOC  Position.  We  have  considered 
the  revised  freight  allocations  to  be 
timely  and  an  accurate  representation  of 
the  amount  of  freight  expenses  actually 
incurred.  Therefore,  we  have  used  the 
revised  figures  for  inland  freight. 

Comment  U.  Petitioner  contends  that 
to  the  extent  that  the  Department  has 
been  unable  to  trace  .NMB/Pelmec 
Singapore's  actual  charges  [e.g.. 
movement,  brokerage,  import  duties) 
allocated  to  bearing  sales  during  the 
period  of  investigation,  or  an 
unreasonable  methodology  for 
allocating  these  expenses  has  been 
utihzed,  the  respondent's  data  should  be 
rejected  for  purposes  of  the  final 
determination.  Furthermore,  petitioner 
takes  issue  with  an  alleged  calculation 
error  for  freight  forwarding  expenses 
incurred  in  Singapore  r>n  U.S.  sales  of 
Pelmec  ball  bearings,  and  maintains  that 
the  Department  should  ensure  that  such 
errors  have  been  corrected. 

DOC  Position.  At  verification,  the 
allocation  methodology  used  by  NMB/ 
Pelmec  Singapore  for  all  movement 
expenses  (e.g.,  freight  forwarding,  inland 
freight,  import  duties,  brokerage  and 
handling)  was  found  to  be  reasonable 
and  an  accurate  representation  of  actual 
charges  incurred.  Therefore,  we  have 
used  this  information  for  purposes  of  the 
final  determination.  Regarding  freight 
forwarding  expenses  incurred  in 
Singapore  on  U.S.  sales,  the  statement 
made  in  the  verification  report  about  the 
calculation  error  was  incorrect.  Only  the 
quantity  figure  was  found  to  be  slightly 
lower  than  what  was  reported,  a 
difference  which  had  no  ultimate  efTect 
on  the  per  unit  charge.  Therefore,  we 
have  used  the  reported  per  unit  charge 
in  our  calculation  of  U.S.  price. 

Comment  12.  Petitioner  argues  that  no 
adjustment  should  be  granted  for  inland 
freight  because  NSK  allocated  freight  on 
the  basis  of  sales  value  which  is 
distortive. 

DOC  Position.  At  verification,  NSK 
demonstrated  that  its  methodology  was 
reasonable  and  that  it  was  not  possible 
to  allocate  freight  on  a  weight/volume 
basis  in  a  reasonable  manner  based  on 
its  record-keeping  system.  Therefore,  as 
best  information  available,  we  have 
used  NSKs  value-based  allocation  for 
purjioses  of  the  final  determinations. 
See,  DOC  Position  to  Comment  7  above 
for  further  discussion  of  this  issue. 

Comment  13.  Petitioner  states  that 
NTN  incorrectly  reported  freight  charges 
based  on  sales  value,  rather  than  on  the 


basis  of  weight  and/or  volume,  as  the 
Department  requested.  Petitioner  further 
contends  that  NTN's  reporting  on  the 
basis  of  sales  value  is  inherently 
distortive.  in  that  a  very  expensive,  yet 
lightweight,  bearing  might  be  allocated 
far  more  freight  expense  than  a 
commodity  bearing.  To  the  extent  that 
U.S.  sales  are  at  less  than  fair  value,  this 
method  allocates  smaller  freight  charges 
to  parts  sold  at  less  than  fair  value. 

NTN  states  that  the  Department 
verified  why  it  could  not  allocate  freight 
on  a  weight  or  volume  basis;  therefore, 
the  Department  should  accept  its 
allocation  of  freight  on  a  sales  value 
basis. 

DOC  Position.  At  verification.  NTN 
demonstrated  that  based  on  its  record- 
keeping system  and  verifiable  data,  its 
allocation  methodology  was  reasonable. 
Though  it  is  preferable  to  allocate 
freight  expenses  on  a  weight/volume 
basis,  it  was  not  possible  for  NTN  to  do 
so  based  on  the  way  it  keeps  its 
accounting  records.  During  the 
verification  in  Japan.  NTN  explained 
that  in  some  cases  it  contracts  a  truck  to 
go  anywhere  and  carry  any  product, 
regardless  of  weight  or  distance,  for  a 
fixed  period  of  time.  In  other  cases  often 
involving  the  same  contractor.  hJTN  is 
billed  based  on  the  weight  or  distance  of 
the  goods  transported.  As  a  result,  NTN 
maintained  it  would  not  be  possible  to 
break  down  its  freight  expense  by 
weight  and  distance  for  particular  sales. 
During  the  ESP  verification,  NTN 
explained  that  it  could  not  report  freight 
on  a  weight  basis  because  its  accounting 
system  is  not  set  up  to  track  freight 
expenses  on  a  sale-by-sale  basis. 
Product  weights  are  listed  in  NTN's 
computer  system  only  for  the  subject 
merchandise  and  distance  to  each 
customer  is  not  recorded.  NTN  was 
unable  to  devise  a  rational  allocation 
methodology  to  account  for  the  weight 
of  each  product  in  each  shipment  to  a 
given  destination.  Therefore,  as  best 
information  available,  we  have  accepted 
NTN's  freight  expenses  as  reported  for 
purposes  of  these  determinations.  See 
DOC  Position  to  Comment  7  above  for 
further  discussion  of  this  issue. 

Comment  14.  Petitioner  argues  that 
the  Department  should  not  allow  any 
deductions  from  Rose's  home  market 
prices  for  freight  and  inland  insurance 
because  Rose  did  not  allocate  these 
expenses  to  specific  sales  by  weight  or 
by  volume. 

Rose  notes  that  it  does  not  keep 
records  of  the  weight  of  its  individual 
products  and  that  an  allocation  on  a  per 
unit  basis  would  skew  these  charges. 
Therefore,  it  claims  that  its  allocation 
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based  on  sales  revenue  is  the  only 
reasonable  method  available  to  it. 

DOC  Position.  We  verified  that  Rose 
ships  its  bearings  in  mixed  bdtches  and 
that  shipping  charges  could  not  be  tit=d 
directly  to  individual  bearings. 
Verification  confirmed  that  based  on  its 
r°cord-lceeping  system.  Rose  could  not 
allocate  freight  and  inland  insurance  on 
the  basis  of  weight.  Therefore,  as  best 
i.nformation  available,  we  have  accepted 
F.ose's  methodology  for  allocating  these 
txpenses  on  a  sales  value  basis.  Sc. 
VOC  Position  to  Comment  7  above  for 
f  .irther  discussion  on  this  issue 

Comment  15.  Petitioner  contends  thar 
I'le  following  charges  related  to  sales  of 
J  KF-France  m  the  United  States  should 
I  e  disallowed;  ocean  freight.  U.S.  inland 
f  eight,  brolcerage  and  handling,  marine 
i  ;surance,  duties,  and  paclcing. 
IV'titioner  contends  that  the  reporicd 
U  S.  charges  cannot  be  d.recth  tied  tu 
specific  transartions  and  the  allocation 
nethodulogies  used  are  incorrect 
I'fttitioner  further  argues  that  the 
Tepartment  should  use  the  higher  of  (1) 
c  larges  incurred  on  SKF-USAs  sales  of 
rerchandise  from  the  other  countries 
\  nder  investigation,  or  (2]  the  charges 
r  'ported  from  either  of  the  other  two 
respondents  in  the  investigation  of  AFBs 
f.jm  France. 

SKF  contends  that  it  has  adequately 
explained  or  reported  all  of  the 
fxpenses  noted  by  petitioner, 
f  oecifically,  SKF  states  the  follow  ing. 
(  ]  SKF-USAs  marine  insurance  policy 
t.  ivers  transportation  by  air  or  ocean 
from  F.urope  to  U.S.  ports;  (2) 
I  J)ustmen!s  f^r  freight  are  based  upon 
\"r!fied  information;  and  (3)  U  S.  duty 
v.'as  correctly  applied  to  thr  ex-factory 
transfer  price  SKF-France  further 
contends  that  they  have  corr.pletely 
responded  to  each  of  the  Department's 
f'iquests  for  information  and  that  all 
charges  and  adjustm'^nts  which  were 
rot  specifically  addressed  during 
verification,  should  be  considered 
\erified. 

DOC  Position.  At  verincation.  SKF- 
France  and  SKF-US.A  demonstrated  to 
our  satisfaction  that  they  were  unable  to 
ronsisterfly  and  acmra'ely  report  the 
above-mentioned  charges  on  a 
transaction-specific  basis.  We  did  not 
examine  source  docu.mentation  and  the 
allocation  methodology  for  each  of  the 
cited  charges  However,  the 
examination  of  selected  charges 
revealed  that  the  allocation 
methodologies  used  accurately  reflected 
the  charges  incurred.  Therefore,  we 
have  used  the  amounts  reported  for  each 
of  the  expenses  no'ed  above  for 
P'lrposes  of  these  de'erminations. 

Comment  16.  Petitioner  contends  that 
SNR's  home  market  inland  freight  and 


home  market  inland  insurance  expenses 
should  not  be  deducted  from  the  home 
market  price  for  the  following  reasons: 
(1)  S.^JR  did  not  report  these  home 
market  charges  on  a  transaction-specific 
basis;  (2)  SNR's  allocation  methodology 
was  based  on  1987  expenses  rather  than 
expenses  from  the  period  of 
investigation;  (3)  response  is 
inconsistent  regarding  who  assumes 
these  movement  charges  and  whether 
these  movement  charges  are  included  in 
or  excluded  from  the  gross  unit  price; 
and  (4)  the  Department  was  unable  to 
verify  inland  freight  expenses  or  the 
amounts  incurred  by  SNR  for 
transportation  between  its  regional 
warehouses  and  its  warehouse  in 
Annecy. 

DOC  Position.  In  response  to 
petitioner's  arguments  regarding  home 
market  inland  freight,  SNR  reported 
these  charges  on  a  transaction-specific 
basis  and  we  verified  those  instances 
where  the  customer,  rather  than  SNR. 
paid  for  freight.  Furthermore,  we  have 
treated  the  verified  charges  for 
deliveries  between  regional  warehouses 
and  customers  as  a  direct  expense,  and 
the  remaining  factory  to  warehouse 
freight  charges  verified  m  Annecy  as  an 
indirect  expense.  In  response  to 
petitioner's  argximents  regarding  home 
market  inland  insurance,  we  verified 
that  It  was  not  possible  to  report  these 
charges  on  a  transaction-specific  basis 
since  the  insurance  policy  is  paid  on  a 
yearly  basis.  Furthermore,  we  have 
verified  that  inland  insurance  charges 
were  excluded  from  the  gross  unit  price. 
As  for  SNR's  use  of  1987  expenses  in  its 
allocation  methodology  for  both  home 
market  inland  freight  and  inland 
insurance,  even  though  our  request  for 
information  and  methodological 
preference  is  for  the  reporting  of 
expenses  covering  the  full  period  of 
investigation,  we  have  accepted  the 
information  as  best  information 
available. 

Comment  17.  Petitioner  argues  that 
the  Department  should  disallow  SNR's 
reported  home  market  packing  expenses 
because  they  were  based  on  1987 
expenses  and  were  not  reported  on  a 
transaction-specific  basis.  Alternatively, 
if  these  home  market  packing  charges 
are  used,  petitioner  argues  that  the 
Department  should  disallow  industrial 
packing  expenses  and  the  corresponding 
labor  expenses  because  these  expenses 
represent  new  and  unverified 
information. 

DOC  Position.  We  have  allowed 
SNR's  reported  home  market  packing 
expenses.  Although  our  request  for 
information  and  methodological 
preference  is  for  an  allocation  of 
packing  expenses  based  on  weight,  we 


have  determined  that  it  is  appropriate  to 
accept  a  value  allocation  in  the  case  of 
SNR  where  (1)  the  number  of 
transactions  is  very  large.  (2)  the 
number  of  various  products  with 
different  weights  and  dimensions  is 
great,  and  (3)  numerous  bearings  of 
various  sizes/weights  are  often  included 
in  a  single  shipment.  It  would  have  been 
administratively  impossible  to  compile 
this  data  on  a  transaction-by- 
transaction  basis  in  the  lime  provided 
for  the  completion  of  the  response.  [See 
DOC  Position  to  Comment  7.)  Therefore, 
we  have  accepted  SNR's  value-based 
allocation  as  the  best  information 
available  for  purposes  of  these 
determinations.  As  for  SNR's  use  of  1987 
data  for  home  market  packing  expenses, 
even  though  our  request  for  information 
and  methodological  preference  is  for  the 
reporting  of  expenses  covering  the  full 
period  of  investigation,  we  have 
accepted  this  data  as  best  information 
available.  However,  we  did  not  accept 
SNR's  home  market  industrial  packing 
and  labor  costs  since  they  constituted 
substantial,  new  information  presented 
on  an  untimely  basis  for  proper 
consideration  and  analysis.  See,  Roller 
Chain,  Other  Than  Bicycle,  from  Japan. 
54  FR  3099  (January  23.  1989). 

B.  Brokerage  and  Handling  Expenses 

Comment  18.  Petitioner  contends  that 
since  FAG-USA  imports  bearings  both 
under  and  not  under  investigation,  it 
was  not  possible  to  calculate  a 
brokerage  and  handling  expense  specific 
to  the  subject  merchandise.  Therefore, 
the  Department  should  use  the  higher  of 
the  revised,  verified  charge,  or  the 
highest  transaction-specific  charge 
reported  by  SKF-Italy. 

F.'\G-FRG  contends  that  the 
Dep.artm.ent  should  use  FAG-USA's 
verified  brokerage  and  handling  factor. 

DOC  Position.  At  verification,  we 
found  that  FAG-FRG  was  not  able  to 
calculate  a  brokerage  and  handling 
expense  specific  to  the  subject 
merchandise  since  the  charges  incurred 
on  shipments  entering  the  U.S.  during 
the  period  of  investigation  covered  the 
antifiiction  bearings  under  investigation 
as  well  as  other  products.  Verification 
confirmed  that  FAG-FRG's  allocation 
methodology  was  reasonable  and, 
therefore,  we  have  used  the  revised, 
verified  brokerage  and  handling 
expense  for  purposes  of  these 
determinations. 

Comment  19.  Petitioner  submits  th.'it 
the  verification  of  FAG-Italy  established 
that  none  of  its  reported  brokerage  and 
handling  charges  can  even  be  indirectly 
related  to  the  U.S.  sales  under 
investigation.  Accordingly,  as  best 


information  available,  the  Department 
should  use  the  higher  of  the  revised, 
verified  charge,  or  the  highest 
transaction-specific  charge  reported  by 
SKF-Italy. 

FAG-Italy  contends  that  it  properly 
calculated  average  brokerage  and 
handling  costs,  as  it  incurs  such 
expenses  on  a  shipment  basis  and 
shipments  include  products  not  under 
investigation.  Because  the  allocation 
used  was  not  distortive.  the  Department 
should  use  the  claimed  expenses  in  the 
final  determinations. 

DOC  Position.  We  have  used  FAC- 
Italy's  claimed  expenses,  as  the 
allocation  methodology  on  which  they 
were  based  was  found  to  be  reasonable. 

Comment  20.  Petitioner  points  out  that 
I.\'A-FRG  calculated  brokerage  and 
handling  expenses  by  aggregating  a 
number  of  different  expenses,  none  of 
which,  according  to  INA.  could  be 
reported  separately.  Petitioner  argues 
that  the  Department  should  either  apply 
this  expense  to  the  U.S.  price  as  best 
information  available,  or  apply  the 
brokerage  and  handling  rate  found  for 
other  companies  in  the  FRG  exporting  to 
the  United  States,  if  these  rates  are 
higher  than  those  of  INA. 

L\A-FRG  calculated  an  allocation 
rate  for  movement  charges  which 
included  costs  for  ocean  freight,  inland 
insuiance  and  brokerage  and  handling. 
IN.A  argues  that  the  Department  shou'd 
accept  this  methodology  because  it  was 
in  place  prior  to  this  investigation  and  is 
used  internally  to  determine  movement 
charges.  INA  maintains  that  this  method 
of  allocation  results  in  a  per  transaction 
charge  that  is  reasonable  and  more 
accurate  than  could  be  derived  by  any 
other  means  of  calculation.  In  order  to 
demonstrate  the  Departmen's 
acceptance  of  alternative  allocaiion 
methodologies,  INA  cites  Color  Picture 
Tubes  from  Japan  (52  FR  4;i7i,  44180), 
Color  Television  Receivers  from  Korea 
(51  FR  41365),  and  Choline  Chloride 
from  Canada  (49  FR  36532). 

DOC  Position.  We  have  accepted 
INA's  allocation  as  best  information 
available.  Due  to  the  manner  m  which 
LNA  keeps  its  records,  there  was  no 
reasonable  way  to  separate  brokerage 
and  handling  expenses  from  other 
movement  expenses.  Therefore,  INA 
could  not  provide  separate  allocation 
rates  for  the  individual  expenses  which 
are  included  in  brokerage  and  handling. 
At  verification,  we  found  that  IN.A 
tracks  its  movement  charges  from  the 
European  port  to  its  U.S.  warehouse 
using  two  aggregated  rates.  One  rate  is 
for  products  shipped  from  its  Schaeffier 
Walzlager  oHG  (SWH)  plant,  and 
another  is  for  products  from  all  other 
plants.  SWH  has  its  own  brokerage  and 


handling  rate  because  it  has  a  sales 
organization  independent  of  the  other 
plants.  Therefore,  we  have  accepted 
INA's  allocation  as  best  information 
available. 

Comment  21.  Petitioner  asserts  that 
the  Department  should  reduce  SKF- 
Sweden's  U.S  price  on  the  basis  of  the 
actual  brokerage  and  handling  costs  for 
each  sale.  Petitioner  states  that  in  the 
prelimina.'y  determinations,  the 
Department  based  its  reduction  on 
charges  which  were  allocated  on  the 
basis  of  ex-factory  transfer  price. 

DOC  Position.  We  disagree.  The 
Department  verified  SKF-Sweden's 
movement  charge  methodology,  which 
uses  ex-factory  transfer  prices,  and 
found  it  to  be  reasonable.  Therefore,  we 
are  allowing  this  adjustment  to  U.S. 
price  for  purposes  of  the  final 
determination. 

C.  Packing 

Comment  22.  Petitioner  asserts  that  no 
deduction  for  intermediate  packing  costs 
for  shipment  to  a  regional  warehouse 
should  be  granted  to  FAG-FRG  because 
such  costs  are  an  overhead  expense  and 
are  not  directly  related  to  sales  under 
consideration.  Petitioner  also  asserts 
that  no  adjustment  should  be  made  for 
material  or  labor  expenses  for  packing 
claimed  by  FAG-FRG  since  its  material 
expenses  were  based  on  June/July  1988 
figures  and  its  labor  expenses  were 
based  on  the  1987  annual  figures,  neither 
of  which  were  related  to  the  period 
under  review.  Furthermore,  petitioner 
m.aintair.s  that  packing  and  freight 
revenues  claimed  by  FAG-FRG,  which 
represent  revenue  received  for  special 
packing  on  home  market  sales  or  for 
freight  paid  by  any  customers,  should  be 
added  to  foreign  market  value  based  on 
the  fact  that  the  verification  team  found 
no  discrepancies  with  respect  to  this 
claimed  expense. 

FAG-FRG  contends  that  its  use  of 
June/July  1988  data  on  packing  material 
costs  in  no  way  distorts  the  calculation. 
Likewise,  its  use  of  annual  1987  labor 
ccst  data  fully  capture  annual  bonuses 
and  other  fringe  benefits  that  accrue  at 
different  points  in  the  year.  Therefore, 
based  on  its  nondistortive  methodology 
and  verified  data,  the  Department 
should  use  FAG-FRG's  packing  material 
and  labor  costs  in  the  final 
determinations. 

DOC  Position.  Based  on  our  review  of 
packing  costs  at  verification,  we 
determined  that  the  intermediate 
packing  costs  should  be  considered  part 
of  packing  expenses  and,  accordingly, 
we  have  adjusted  the  foreign  market 
value  for  home  market  and  U.S, 
packaging  expenses.  Regarding  FAG- 
FRG's  use  of  June/July  1988  data  for 


packir\g  material  costs,  at  venficaiioa 
FAG  management  explained  that  the 
packing  materials  records  are  a  minor 
expense  and  are  deleted  from  the 
system  after  three  months.  Although  our 
request  for  information  and 
methodological  preference  is  for  the 
reporting  of  expenses  covering  the  full 
period  of  investigation,  we  have 
accepted  FAG-FRG's  use  of  June/July 
1988  data  for  material  expenses  and  the 
use  of  annual  1987  data  for  labor 
expenses  as  best  information  available. 
Therefore,  we  have  used  the  verified 
packing  material  and  labor  costs  in  our 
calculations.  Furthermore,  we  agree 
with  petitioner  that  packing  and  freight 
revenue  should  be  added  to  foreign 
market  value,  and  have  done  so  based 
on  the  fact  that  this  information  was 
verified. 

Comment  23.  FAG-Italy  contends  that 
the  Department's  use  of  home  market 
packing  expenses  as  best  information 
available  in  its  preliminary 
determinations  for  FAG's  alleged  failure 
to  report  U.S.  packing  should  be 
reversed  for  the  final  determinations. 

DOC  Position.  As  merchandise  sold 
on  an  ESP  basis  passes  through  the  FRG 
in  route  to  the  United  States,  FAG-Italy 
incurs  packing  expenses  in  both  Italy 
and  the  FRG  on  behalf  of  these  U.S. 
sales.  FAG-Italy  did  not  report  export 
packing  expenses  incurred  in  Italy  since 
the  incurred  amount  was  insignificant. 
In  our  preliminary  determinations,  as  a 
surrogate  for  export  packing  expenses 
incurred  in  Italy,  we  used  home  market 
packing  expenses  as  best  information 
available.  Even  though  FAG-Italy 
contends  that  the  unreported  packing 
expenses  are  inconsequential,  there  is 
nothing  on  the  record  to  document  that 
claim.  Therefore,  for  these 
determinations,  we  have  considered 
export  packing  expenses  incurred  in 
Italy  as  representati\  e  of  the  export 
packing  expense  incurred  in  the  FRG 
and  have  included  that  amount  in  the 
overall  export  packing  expense. 

Comment  24.  Petitioner  points  out  that 
packing  costs  incurred  by  INA-FRG  and 
INA-France  in  shipping  the  subject 
merchandise  from  the  country  of 
manufacture  to  the  United  States  were 
not  considered  in  the  U.S.  packing 
expense.  Because  of  this  fact,  petitioner 
argues  that,  as  best  information 
available,  the  Department  should  deduct 
both  LNA's  U.S.  and  home  market 
packing  costs  from  the  U.S.  price. 
Alternatively,  petitioner  maintains  that 
for  INA-FRG's  packing  expenses  the 
Department  should  use  the  highest 
packing  rate  for  U.S.  sales  reported  by 
any  German  company  in  this 
investigation. 
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DOC  Position.  At  verification,  we 
found  that  the  US.  packing  expense 
mporled  by  INA-FRG  and  INAFrance 
included  only  the  costs  for  repacicinj?  in 
the  United  States,  IN'A  did  not  include 
the  packing  costs  incurred  in  shipping 
the  merchandise  from  Germany  and 
France  to  the  United  States.  Therefore 
we  used  the  home  market  packing 
expense  which  we  calculated  based  on 
\erified  data  as  the  best  information 
available  for  the  US.  packing  expense. 
This  expense  was  applied  to  !he  home 
market  price  in  the  calculation  of  foreign 
market  value.  Expenses  incurred  for 
repacking  in  the  United  States  were 
treated  as  direct  selling  expenses  and 
deducted  from  the  US,  price. 

Comment  25.  Petitioner  contends  that. 
!-ecause  Minebea  japan  failed  to  report 
accurate  information  regarding  packing 
costs,  the  Department  should  assume,  as 
best  information  available,  that  packing 
costs  are  identical  in  the  US,  and 
!  ipanesc  markets  and  should  make  no 
ndjustment  for  differences  in  packing 
coats. 

DOC  Position.  During  verification,  we 
discovered  that  Minebea  [apan 
inadvertently  failed  to  report  expenses 
associated  with  packing  the 
merchandise  at  the  factory  for  both 
home  market  and  U.S.  sales.  The 
packing  expenses  reported  in  the 
response  were  those  expenses 
associated  with  repacking  the 
merchandise  for  delivery  to  home 
market  customers  only  Therefore,  as 
best  information  available,  we  have 
assumed  that  packing  costs  are  the  same 
for  both  home  market  and  US,  sales  and 
have  made  no  adjustm.ent  for 
differences  in  packing  costs. 

Comment  26.  Petitioner  argues  •hat 
th.'  Department  should  not  allow  any 
deduction  from  home  market  price  for 
p..ick:ng  because  SKF-UK's  packing  data 
did  not  verify,  SKF-UK  maintains  that 
the  packing  adjustment  contained  in  the 
verification  exhibits  is  correct,  SKF-UK 
argues  that  the  Department  has 
accepted  minor  changes  at  verification 
in  past  cases  and  that  the  error  found  at 
verification  was  minor, 

DOC  Position.  We  agree  with 
petitioner,  SKF-UK  reported  thdt  the 
material  cost  portion  of  packing  cost 
was  comprised  of  sev  eral  components. 
At  venfication.  we  were  unable  to 
satisfactorily  trace  any  one  of  these 
components  back  to  source 
documentation.  Additionally,  more 
material  components  were  added  to  the 
total  material  cost  portion.  When  we 
attempted  to  verify  the  labor  cost 
portion  of  the  packing  cost,  we  found 
that  the  supporting  documentation  was 
based  on  labor  costs  in  an  area  where 
packing  was  not  performed.  Because 


both  home  market  and  export  sales 
undergo  similar  packing  procedures,  and 
packing  costs  for  ail  sales  were  not 
verified,  we  have  m.ade  no  adjustment 
for  packing. 

Comment  27.  SKF-Italy  contends  that 
it  made  a  mathematical  error  in  its 
calculation  of  warehouse  packing.  This 
error  was  corrected  and  was  brought  to 
the  Department's  attention  prior  to 
venfication.  The  revised  information 
was  verified.  Based  on  established 
Department  practice,  SKF  claims  that 
this  information  is  acceptable  and 
should  be  used  in  the  final 
determ.inations.  To  show  that  the 
Department  has  in  the  past  allowed 
minor  revisions  to  the  questionnaire 
responses  after  the  preliminary 
determination  and  during  venfication. 
SKF  cites  Cfrtain  Internal-Combustion. 
Industrial  Forklifts  from  Japan.  53  FR 
12552  (April  15. 1988). 

DOC  Position.  The  revisions  to 
warehouse  packing  expenses  incurred  in 
Italy  for  U.S.  sales  were  minor  and  did 
not  involve  any  change  in  the 
methodology  reported  prior  to 
verification.  Because  they  were  brought 
to  our  attention  at  the  beginning  of 
verification,  we  were  able  to  verify  the 
revised  information,  and  have  used  that 
information  for  purposes  of  these 
determinations. 

D.  Marine/Inland  Insurance 

Comment  28.  Petitioner  contends  that 
FAG-Italy's  claimed  home  market  inland 
insurance  costs  were  not  verified  and, 
therefore,  cannot  be  used  for  the  final 
determinations, 

DOC  Position.  The  purpose  of 
verification  is  to  spot-check  the 
respondent's  questionnaire  response 
and  is  not  intended  to  be  an  exhaustive 
examination  of  the  response.  See, 
Monsanto  Company  v.  the  United 
States.  698  F  Supp.  285  (GIT  1988), 
Although  FAG-Italy's  inland  insurance 
expense  was  not  examined  during 
verification,  we  have  accepted  the 
claimed  expenses  for  purposes  of  the 
final  determinations  because  we  found 
that  FAG-Italy's  response  was  generally 
accurate  and  reasonable.  Furthermore, 
the  claimied  expenses  for  inland 
insurance  represented  a  miniscule 
amount  of  overall  home  market 
expenses. 

Comment  29.  Petitioner  contends  that 
since  the  insurance  policy  charge 
claimed  by  RHP  covers  inland  insurance 
and  manne  insurance  on  a  worldwide 
basis,  it  should  be  allocated  over  all 
sales  including  overseas  sales. 
Petitioner  further  contends  that,  where 
U.S.  price  is  based  on  purchase  price, 
there  is  no  basis  for  any  deduction  for 
these  expenses,  which  are  indirect 


expenses,  because  adjustments  may  be 
made  to  purchase  price  only  for 
expenses  directly  related  to  the  sales 
under  consideration, 

RHP  contends  that,  contrary  to 
petitioner's  assertion,  the  expense  for 
transit  insurance  was  allocated  over 
total  sales.  Furthermore,  respondent 
states  that  it  does  not  object  to 
petitioner's  argument  that  transit 
insurance  premiums  be  treated  as 
indirect  selling  expenses  as  long  as  this 
approach  is  consistently  applied  to 
home  market,  purchase  price,  and 
exporter's  sales  price  transactions.  If  the 
Department  were  to  adopt  this 
methodology,  transit  insurance  should 
be  deducted  from  the  home  market  and 
ESP  prices  but  not  from  purchase  price. 

DOC  Position.  RFTP  reported,  and  the 
Department  verified,  that  its  claim  for 
transit  insurance  was  allocated  over 
total  sales.  We  have  allowed  an 
adjustm.ent  for  transit  insurance  on 
purchase  price  sales  because  the  transit 
insurance  expense  is  a  movement 
expense  for  transporting  the 
merchandise  from  the  factory  to  the  U.K. 
port.  Petitioner's  argument  that  there  is 
no  basis  for  any  deduction  for  these 
indirect  expenses  is  without  merit  since 
the  Department  has  consistently  treated 
transit  insurance  as  a  movement  charge 
and  deducted  such  expenses  from 
purchase  price  sales. 

Comment  30.  Petitioner  argues  that,  to 
the  extent  SKF-Sweden's  marine 
insurance  charge  on  U.S.  sales  covers 
only  shipments  made  by  ocean,  the  cost 
of  any  insurance  covering  air  shipment 
should  be  computed  and  deducted  from 
U.S.  price. 

SKF-USA  contends  that  the  marine 
insurance  policy  covers  transportation 
by  air  or  ocean  from  Europe  to  U.S. 
ports. 

DOC  Position.  Although  SKF- 
Sweden's  marine  insurance  expense 
was  not  examined  during  verification, 
we  have  accepted  SKF's  claim  and 
explanation  for  purposes  of  the  final 
determination  because  we  found  that 
SKF-Sweden's  response  was  generally 
accurate  and  reasonable.  The  purpose  of 
verification  is  to  assess  the  overall 
accuracy  of  the  respondent's 
questionnaire  response  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  response.  See. 
Monsanto  Company  v.  the  United 
States.  698  F.  Supp,  285  (GIT  1988), 

E.  Import  Duties 

Comment  31.  Petitioner  contends  that 
the  Department  should  deduct  customs 
charges  identified  as  "merchandise 
processing  fees"  and  "harbor 
maintenance  fees  "  from  U.S.  price  on 


NTN's  purchase  price  and  ESP 

transactions. 

DOC  Position.  We  have  deducted 
these  expenses  from  US  price  where 
we  have  used  ESP  as  the  basis  for  U,S, 
price.  Since  we  did  not  makp 
comparisons  involving  purchase  price 
transactions,  the  issue  of  whether  such 
expenses  should  be  deducted  from  U.S. 
price  in  the  case  of  purcha.'^e  price 
transactions  is  moot. 

Comment  32.  Petitioner  contends  that 
the  duty  deducted  from  U.S.  price  on 
SKF-Sweden's  U.S.  sales  should  be 
calculated  on  the  basis  of  the  TSUSA 
duty  rates  and  should  be  applied  to  all 
transactions  for  each  class  or  kind  of 
merchandise. 

SKF-Sweden  contends  that  petitioner 
misunderstands  SKF-USA's  reporting  of 
duty  paid  on  imports  and  that  the  U.S. 
duty  was  calculated  in  the  same  manner 
as  it  was  incurred. 

DOC  Position.  Although  the  duties 
claimed  on  SKF-Sweden's  U.S.  sales 
were  not  examined  during  verification, 
we  have  accepted  the  amounts  reported 
for  purposes  of  the  final  determ.ination 
because  we  found  that  SKF-Sweden's 
response  was  generally  accurate.  As 
stated  in  the  DOC  Po.'i'ition  to  Comment 
28  and  Comment  30  in  the  Marine/ 
Inland  Insurance  section  above,  the 
purpose  of  verification  is  to  assess  the 
overall  accuracy  of  the  respondent's 
questionnaire  response  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  response. 

F.  Inland  Freight 

Comnwnt  33.  Petitioner  contends  that 
the  Department  should  deny  an 
adjustment  to  N'achi's  foreign  market 
value  for  inland  freight  to  delivery 
centers  because  the  charges  were"  not 
incurred  pursuant  to  a  contract  and  did 
not  constitute  a  "term  of  sale," 

DOC  Position.  Nachi  reported  two 
types  of  inland  freight:  (1)  Inland  freight 
to  a  customer  and  (2)  inland  freight  to  a 
warehouse  or  delivery  center.  Because 
the  inland  freight  to  a  warehouse  or 
delivery  center  occurred  before  the  date 
of  sale,  we  treated  such  ch.^rges  as 
indirect  expenses. 

Comment  34.  Petitioner  contends  that 
the  Department  should  exclude  freight 
charges  from  the  calculation  of  foreign 
market  value  for  Nachi's  inland  freight 
on  returned  merchandise  becau,se  such 
freight  expenses  are  not  related  to  the 
sale  of  the  merchandise, 

DOC  Position.  Nachi's  allocation  of 
inland  freight  expenses  included  freight 
charges  on  returned  merchandise.  For 
purposes  of  the  final  determination,  we 
have  made  a  downward  adjustm.ent  to 
Nachi's  claimed  home  market  inland 
freight  expenses  to  take  into  account  the 


expenses  relating  to  the  returned 
merchandise. 

Comment  35.  Petitioner  argues  that  no 
adjustment  should  be  granted  for  NSK's 
inland  freight  because  the  reported 
freight  costs  included  such  non-freight 
charges  as  office  courier  expenses,  fuel 
expenses  at  delivery  centers,  the  cost  of 
transferring  items  between  various  NSK 
plants,  and  freight  for  returns  of 
merchandise  from  .NSK's  customers.  In 
addition,  the  amount  reported  by  NSK 
for  foreign  inland  insurance  was 
actually  for  fire  and  casualty  insurance 
to  NSK's  property,  rather  than  a 
movement  expense.  Further,  the  inland 
freight  amount  claimed  includes  freight 
from  the  factoty  to  the  distribution 
center,  which  is  not  a  proper  adjustment 
since  the  date  of  sale  is  the  date  of 
shipment  from  the  distribution  centers. 

DOC  Position.  At  verification.  NSK 
corrected  its  reported  home  market 
freight  expenses  to  exclude  the  non- 
freight  costs.  However,  we  agree  with 
petitioner  that  the  portion  of  the  inland 
freight  expense  in  the  home  market 
attributable  to  factorj-to-warehouse 
transportation  should  not  be  treated  as 
a  direct  expense.  Because  NSK  did  not 
break  out  the  inland  freight  expense  to 
allow  us  to  segregate  the  portion 
attributable  to  pre-sale  transportation, 
we  have  treated  the  entire  amount  as  an 
indirect  expense.  As  for  the  amount 
reported  for  foreign  inland  insurance, 
we  have  excluded  the  amount 
attributable  to  the  fire  and  casualty 
insurance  premium. 

Comment  36.  Petitioner  contends  that 
NTN's  reported  freight  expenses  contain 
an  amount  for  transportation  between 
the  factory  and  distribution  centers,  and 
that  this  portion  of  fTie  freight  expense  is 
not  permitted  under  Silver  Reed 
America.  Inc..  v.  United  States,  7  CIT  23. 
34  (1984),  nor  is  it  in  accordance  with 
the  Department's  practice,  citing 
Portable  Electric  Typewriters  from 
Japan.  53  FR  40937  (1988).  Petitioner 
further  argues  that,  smce  the  date  of  sale 
in  the  home  market  is  the  date  of 
shipment,  freight  expenses  to  NTN's 
distribution  centers  are  by  definition  a 
pre-sale  expense. 

DOC  Position.  We  agree  with 
petitioner  that  the  freight  expenses  to 
NTN's  distribution  centers  are  pre-sale 
expenses,  and  have  treated  the  portion 
of  the  inland  freight  expense  in  the 
home  market  attributable  to  factory-to- 
warehouse  transportation  as  an  indirect 
expense.  Where  a  respondent  failed  to 
break  out  the  inland  freight  information 
to  allow  us  to  segregate  the  portion 
attributable  to  factory-to-warehouse,  as 
in  the  case  of  NSK.  we  have  treated  the 
entire  amount  as  an  indirect  expense, 
[See.  DOC  Position  to  Comment  35 


above.)  In  the  case  of  NTN.  from  llie 
information  submitted  on  the  record,  we 
have  calculated  the  average  ratio  of 
factory  freight  expenses  to  total  freight 
expenses  by  type  of  customer.  As  best 
information  available,  we  have  assumed 
that  all  factory  freight  expenses  are  to 
warehouses  and  considered  this  portion 
to  be  a  pre-sale  expense.  Accordingly, 
we  deducted  from  the  total  home  market 
inland  freight  claim  the  amount  of  the 
pre-sale  freight  expense,  and  have 
treated  this  portion  of  the  claimed 
expense  as  an  indirect  expense. 

Comment  37.  Petitioner  submits  that 
the  inland  freight  claimed  by  SKF- 
France  for  home  market  sales  by 
Clamart  (an  SKF  company  in  France) 
erroneously  included  freight  charges 
from  Clamart's  factory  to  the 
warehouse,  which  should  be  considered 
overhead.  In  addition,  petitioner  states 
that  the  domestic  freight  expense 
includes  all  charges  for  inland  freight 
paid  by  Clamart  and  that  total  shipping 
weight  is  the  weight  of  all  products  sold 
in  France,  whether  or  not  produced  by 
Clamart.  Petitioner  contends  that 
Clamart's  freight  revenue  was  similarly 
distorted.  Therefore,  petitioner  argues, 
the  Department  should  disallow  the 
deduction  for  inland  freight  on  Clamart's 
home  market  sales, 

SKF-France  argues  that  charges  for 
inland  freight  from  Clamart's  factory  to 
the  warehouse  on  home  market  sales 
comprise  only  a  small  percentage  of 
Clamart's  total  freight  costs  per  quarter, 
SKF-France  argues  that  the  Departm.ent 
verified  inland  freight  revenue.  SKF- 
France  further  argues  that  the  freight 
revenue  and  shipping  weight  are 
reported  for  domestic  sales  of  products 
both  domestically  produced  and 
imported. 

DOC  Position.  SKF-France' 
erroneously  claimed  factory-to- 
warehouse  freight  charges  as 
adjustments  to  the  foreign  market  value. 
SKF-France's  post-verification 
approximation  of  factory-to-warehouse 
charges,  submitted  a  month  after  the 
venfication  report  was  released  and 
over  two  months  after  verification,  was 
untimely.  Moreover,  SKF-France's 
allocation  methodology  took  into 
account  sales  of  merchandise  not 
subject  to  the  investigations  [i.e., 
imported  bearings  from  SKF  companies 
in  other  European  countries)  that  SKF- 
France  had  already  demonstrated  it 
could  separate  from  the  sales  under 
investigation.  The  Department  was  not 
able  to  verify  SKF-France's  inland 
freight  charges  in  the  home  market 
claimed  for  the  subject  merchandise 
produced  by  Clamart  and  therefore  has 
not  deducted  them  from  foreign  market 
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value.  This  decision  does  not  affect 
home  market  inland  freight  charges 
claimed  h\  .-MIR.  which  the  Denartmpnt 


the  date  the  product  is  shipped  from  the 
home  country.  Petitioner  requests  that  if 
the  Denartment  continues  the  oractice 


cost  of  holding  inventory  in  both 
markets,  and  because  we  adjust  for  that 
cost  in  the  US.  market,  we  must  also 
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time  in  inventory  in  the  FRG,  This 
information  included  data  on  all 
products  held  in  inventory  for  both 


constituted  new  information  and  a 
re\  ised  methodology,  we  verified  only 
the  time  spent  in  the  international 


expenses  and  U.S,  inventory  carrying 
costs. 
Minebea  japan  maintains  that  it 
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value.  This  d»?cis;on  does  not  dfftMt 
home  market  inland  freight  charges 
claimed  by  ADR.  which  the  Department 
has  vf.Tifipd. 

Section  \2  Credit  and  Inventory 

Carrvins  Cos's 

Comment  1.  Petitioner  argues  that  the 
Department  should  not  deduct  inventory 

earning  costs  incurred  in  the  home 
ma.'ket  from  foreign  market  value  or 
U.S.  price  Petitioner  states  that  an 
adjustmnnt  for  inventory  carrying  costs 
is  properly  made  to  ESP  transactions  for 
■  time  on  wa'er"  and  for  time  in 
inventory  m  the  United  States  because 
the  foreign  parent  is  financing  its  U.S. 
subsidiary  5  costs.  Petitioner  contends 
that  the  Department  should  trprit  these 
expenses  differently  because  in  the 
home  marke',  these  t\pes  of  expenses 
are  incurred  entirely  at  the  discretion  of 
the  foreign  seller  which  can  either 
choose  to  produce  to  order  or  to  sell 
from.  inventor\'  Therefore,  if  the  foreign 
seller  elects  to  hold  merchandise  in 
inventory  iii  the  home  market  the  costs 
of  doing  so  are  m  the  nature  of  overhead 
r.'ither  than  selling  expenses 

Moreover  petitioner  disagrees  with 
the  Department  3  more  recent  practice  of 
beginning  the  penod  for  computing 
inventory  carrying  costs  from  the  date  of 
production  ISre,  F:nr:i  De'ermination  of 
Su'.rs  at  Less  Thar  Fair  Vjiiie: 
Industrial  Phosphoric  Acid  ''roir 
Beigrj.-n  (52  FR  25436.  July  7.  198:)  and 
Fma!  Determination  of  Sales  at  Less 
Than  Fair  Va.'tje:  Indi2Striai  Forklift 
Trucks  from  japan  (53  h'K  12552.  April 
V),  19881  )  Petitioner  asserts  that  the 
reason  the  Department  originally  began 
to  take  inventory  carrying  costs  into 
account  was  its  concern  that  expenses 
couid  be  shifted  from  the  books  of  the 
related  selr.ns  subsidiai-y  ;n  the  L'nited 
States  to  the  books  of  the  foreign  pa.-en; 
Under  this  scenario,  petitioner  states 
that  the  Department  determined  the 
appropnate  period  for  calculating  when 
such  expenses  can  be  shifted  back  to  the 
parent  as  being  between  the  da'es  of 
shipmerv  ,ind  p<!\,mer,t.  rather  than 
betwe'-",  ';.'■  liavs  of  production  and 
paym.en' 

Further,  petitioner  states  thai  while 
the  deduction  of  inventory  carrying 
costs  from  both  ESP  and  foreign  market 
value  achieves  parity,  i!  goes  beyond 
what  the  Department  originally  set  cut 
to  do  Petitioner  also  contends  that  such 
a  methodology  also  leads  to  greater 
distortion  in  the  treatment  of  purchase 
price  versus  ESP  sales. 

Therefore,  petitioner  argufs,  the 
Department  should  (1)  limit  its 
adiustment  for  inventory  carrying  costs 
to  the  U.S.  side  of  the  equation  and  (2) 
begin  calculating  the  adjustment  from 


the  date  the  product  is  shipped  from  the 
home  country.  Petitioner  requests  that  if 
the  Department  continues  the  practice 
followed  in  the  cases  cited  above  it 
should  at  least  articulate  its  rationale 
due  to  the  wedge  it  drives  between 
purchase  price  and  ESP  transactions. 
Respondents  stale  that  there  is  no 
justification  for  the  Departmnnt  to 
depart  from  its  well-established  practice 
of  treating  inventory  carrying  costs  as 
an  indirect  selling  expense.  Respondents 
claim  that  the  Department  s  imputed 
inventory  interest  adjustment  reflecting 
the  opportunity  cost  of  holding 
inventory,  is  incurred  on  U.S.,  third 
country,  and  home  market  transactions. 
Respondents  cite  Smith  Corona  Group. 
Consumer  Products  Div.,  SCSI  Corp.  v. 
United  States.  713  F.2d  1568,  15-8  [Fed. 
Cir.  1983).  cert.  den.  463  US.  10^2  (1984} 
and  Silver  Reed  .\mvrica.  Inc.  v.  United 

States.  Slip  Op.  88-37 GIT _. 

(March  18, 1988)  to  support  their 
contention  that  the  adjustment  must  be 
made  to  all  markets  if  the  Department's 
calculations  are  to  provide  a  true 
apples-to-apples  comparison  and  to 
allow  for  an  equitable  price  companson 
in  all  markets. 

Respondents  state  that  petitioner's 
argument  that  the  cost  of  inventory  in 
the  home  market  is  not  an  indirect 
selling  expen.se.  while  the  cost  of 
inventory  in  the  United  States  is  an 
indirect  selling  expense,  is  completely 
illogical.  Respondents  maintain  that  it 
should  be  treated  as  an  indirect  selling 
expense  in  the  ESP  calculation  and 
included  in  the  ESP  offset  adiustment 
cap  as  prescribed  by  Com.merce 
regulation  $  353.15(c).  Respondents  state 
that  inventory  is  inventory  wherever  it 
is  held  and  that  the  Department  should 
reject  petitioner  s  a.'-gument  and  use  the 
methodology  employed  in  the  final 
determinations  of  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  from  Japan  (52  FR 
30700.  August  17. 1987).  Industrial 
Phosphoric  Acid  from  Belgium  (52  FR 
25438.  July  7. 1987),  and  Digital  Readout 
Systems  from  Japan.  (53  FR  47844. 
November  28, 1988], 

DOC  Position.  We  agree  with 
respondents.  While  the  Department's 
original  adjustment  for  inventory 
carrying  costs  may  have  been  motivatP(i 
by  concerns  that  costs  normally  borne 
by  a  U.S.  subsidiary  could  be  shifted  to 
the  foreign  parent  in  order  for 
comparisons  to  be  fair,  it  is  necessary  to 
make  similar  adjustments  to  foreign 
market  value.  That  the  foreign  seller 
chooses  to  sell  from  inventory  in  the 
home  market  is  no  different  from  a 
seller's  decision  to  undertake  ESP 
transactions  in  the  United  States. 
Because  the  seller  incurs  the  opportunity 


cost  of  holding  inventory  in  both 
markets,  and  because  we  adjust  for  that 
( ost  in  the  US.  market,  we  must  also 
adjust  for  the  same  cost  in  the  home 
rrarkef. 

Given  that  we  make  an  adjustment  on 
both  sides  of  the  equation,  we  have 
determined  that  the  starting  po'nt  for 
measuring  inventory  carrying  cnsfs  for 
both  sides  should  be  the  same,  ideally, 
we  would  start  at  the  point  whe'-"  home 
market  and  U.S.  merchandise  are 
separated,  i.e..  the  last  common  point  of 
the  production/distribution  chain  for 
home  market  and  U.S.  m.erchandise.  In 
many  cases,  such  as  in  these 
investigations,  this  will  be  when  the 
merchandise  rolls  off  the  production 
line. 

With  respect  to  the  alleged  wedge  this 
methodology  drives  between  ESP  and 
purchase  price  transactions,  we  disagree 
with  petitioner's  underlying  premise  th.it 
the  purpose  of  the  inventory  carrying 
cost  adjustment  is  to  "transform"  an 
ESP  sales  price  into  the  price  that  would 
have  been  charged  had  the  sale  been 
made  directly  to  an  unrelated  purchaser 
in  the  United  States,  i.e..  a  purchase 
price  sale.  TT^ie  Act  requires  many 
adjTistments  to  ESP  transactions  that  are 
not  required  to  be  made  to  purchase 
price  transactions,  and  fairness  requires 
that  when  the  inventory  carrying  cost 
Hdjustment  is  made  to  ESP,  it  must  also 
be  made  to  foreign  market  value. 

Comment  2.  Petitioner  argues  that  the 
Department  should  use  the  revised 
allocation  rate  for  inventory  carrying 
costs  which  IN.A-FRG  reporied  m  its 
.November  8,  1988  submission.  Petitioner 
asserts  that  the  revised  rate  was  based 
on  actual  interest  expense. 

l.NA-FRG  argues  that  the  Department 
should  use  the  allocation  methodology  it 
first  presented  to  the  Department,  i.e.. 
dividing  its  interest  costs  by  the  value  of 
assets,  and  not  the  methodology 
provided  on  November  8, 1988  at  the 
Department's  instructions,  i.e..  using  an 
effective  interest  rate  and  an  average 
time  in  inventory  including  inventory 
time  m  the  FRG.  However.  INA-FRG 
argues  that  if  the  Department  uses  the 
revised  methodology,  it  should  use  the 
FRG  short-term  interest  rate  for  the 
period  of  time  the  product  remained  in 
inventory  in  the  FRG. 

DOC  Position.  We  used  verified 
information  regarding  the  average 
number  of  days  in  U.S.  inventory  and 
average  U.S.  interest  expense  during  the 
POI.  For  time  in  inventory  in  the  FRG 
and  in  transit,  INA-FRG  estimated  an 
amount  which  it  was  unable  to 
substantiate  at  verification.  Therefore 
we  used  venfied  home  market 
information  to  determine  an  amount  of 


time  in  inventory  in  the  FRG.  This 
information  included  data  on  all 
products  held  in  inventory  for  both 
domestic  and  export  sales.  Because  we 
had  no  information  on  time  in  transit,  as 
best  information  available  we  used  the 
number  of  days  in  ocean  transit  for 
another  company  under  investigation  in 
the  FRG.  We  added  together  the  number 
of  days  in  inventory  in  the  FRG  and  in 
ocean  transit  and  multiplied  this  amount 
by  the  verified  FRG  short-term  interest 
rate.  Tliis  was  added  to  the  inventory 
carrying  costs  incurred  in  the  United 
States  to  determine  the  new  inventory 
carrying  costs  on  ESP  transactions. 

Comments.  SKF-Sweden  states  that 
the  necessary  change  in  the  application 
of  its  inventory  carrying  cost  factor  to 
the  per  unit  price  has  been  made  in  its 
revised  computer  tapes.  SKF-Sweden 
therefore  contends  that,  as  the 
underlying  data  for  this  revision  have 
been  verified  and  the  change  is  de 
minimis  both  in  scope  and  effect,  the 
revised  factors  should  be  applied  in 
making  the  inventory  carrying  cost 
adjustment  to  SKF-Sweden's  prices. 

DOC  Position.  We  agree.  SKF-Sweden 
reported  inventory  carrying  costs  for 
home  market  and  export  sales  based  on 
the  average  time  in  inventory  for 
products  in  both  its  international  and 
domestic  warehouses.  .Al  verification  in 
Sweden,  we  found  that  export  sales  are 
only  processed  through  the  international 
warehouse.  SKF-Sweden  has.  therefore. 
properly  deducted  the  average  time  in 
inventory  in  Sweden  for  export  sales 
attributable  to  the  domestic  warehouse. 
Because  all  data  had  been  reported  prior 
to  verification  and  was  verified,  we 
have  allowed  this  minor  change  to  the 
data  base. 

Comment  4.  SKF-UK  asserts  that  it 
correctly  calculated  home  m.arket 
inventory  carrying  ^?st  based  on  the 
instructions  in  the  Department's 
questionnaire  and  that  this  information 
was  verified.  SKF-UK  states  that  it 
calculated  invented'  carrying  cost  from 
the  date  of  production  to  the  date  of 
shipment  in  accordance  with  the 
Dtpartmeni's  decision  in  Forklifts  from 
Japan.  Therefore,  respondent  argues  that 
the  Department  should  accept  its 
calculation  as  reported. 

DOC  Position.  Prior  to  verification. 
SKF-UK  reported  that  home  market 
inventory  carrying  cost  was  based  on 
time  in  inventory  in  the  international 
warehouse  At  verification.  SKF-UK 
claimed  that  products  sold  in  the  home 
market  spend  additional  time  in  a 
domestic  warehouse  and  wanted  to 
increase  the  inventory  carrying  cost  for 
those  sales  accordingly.  Because  we 
determined  that  the  information 
regarding  additional  time  in  warehouse 


constituted  new  information  and  a 
revised  m.ethodology,  we  verified  only 
the  time  spent  in  the  international 
warehouse  that  was  originally  reported. 
We.  therefore,  have  allowed  SKF-UK's 
claimed  adjustment  for  inventory 
carrying  cost  based  on  the  information 
submitted  prior  to  verification. 

Comment  5.  Petitioner  argues  that, 
because  none  of  the  RHP  inventory 
maintained  by  the  European  sales 
division  or  international  sales  division  is 
related  to  home  market  sales,  the 
Department  should  not  account  for  any 
expenses  associated  with  such 
inventories. 

DOC  Position.  RHP  based  its 
calculation  of  home  market  inventory 
carrying  cost  on  the  value  of  the 
inventory  carried  by  both  the  Industrial 
and  Precision  Divisions  during  the  POI. 
RHP  does  not  maintain  separate 
inventory  records  for  merchandise 
destined  to  be  sold  outside  of  the  United 
Kingdom  a.id  merchandise  destined  for 
sale  in  its  home  market.  Each  division  of 
RHP  maintains  its  own  inventory 
records  of  the  merchandise  it  has  in 
stock  Therefore,  the  Department  has 
used  the  inventory  carrying  cost 
information  submitted  by  Rl  IP  and 
verified  by  the  Department. 

Comment  6.  Petitioner  argues  that 
F.'\G-Italy's  claimed  costs  for  imputed 
credit  were  based  on  1987  data,  which 
has  no  fixed  relationship  to  costs 
incurred  during  the  second  half  of  the 
POI.  and  should,  therefore,  not  be  used 
by  the  Department. 

DOC  Position.  For  its  calculation  of 
inventory  carrying  costs.  FAG-Italy  used 
an  average  short-term  interest  rate,  and 
an  average  number  of  days  in  inventory, 
based  on  data  covering  the  entire  POI. 
To  derive  an  average  cost  of  inventory. 
FAG-Italy  used  1987  data  only.  While 
we  requested  and  prefer  that  expenses 
covering  the  entire  POI  be  included  in 
the  calculation  of  inventory  carrying 
costs,  we  have  accepted  the  FAG-Italy 
1987  valuation  as  best  information 
available. 

Comment  7.  Petitioner  contends  that 
the  interest  rate  used  to  calculate  credit 
expenses  and  inventory  carrying  costs 
on  Minebea  japan's  U.S.  sales  should  be 
based  on  .Nf>4B-USA'8  actual  cost  of 
borrowing  rather  than  the  average  inter- 
company rate  verified  by  the 
Department.  Petitioner  maintains  that 
the  interest  rate  charged  by  a 
corporation  to  its  wholly-owned 
subsidiary  must  be  presumed  not  to  be 
at  arm's-length.  Therefore,  as  best 
information  available,  the  Department 
should  use  the  greater  of  either  the  rate 
reported  by  NMB-USA  or  the  U.S.  prime 
rate  in  calculating  both  U.S.  credit 


expenses  and  U.S.  inventory  carrying 
costs. 

Minebea  Japan  maintains  that  it 
reported  the  short-term  average  interest 
rate  received  from  unrelated  lenders, 
which  the  Department  verified. 

DOC  Position.  We  agree  with 
respondent.  We  found  at  verification 
that  the  loans  used  to  calculate  the  U.S. 
short-term  interest  rate  were  from 
unrelated  lenders.  These  loans  consisted 
of  short-term  commercial  bank  loans 
and  commercial  paper  loans.  The 
interest  rates  charged  on  the  commercial 
paper  loans  consisted  of  the  interest 
expense  plus  a  cost  mark-up.  which  is 
an  inter-company  commission  but  is 
treated  as  a  loan  for  financial  purposes. 
Because  this  mark-up  increases  the 
interest  expense  on  U.S.  sales,  which 
thereby  increases  the  interest  rate,  we 
have  determined  that  the  rate  reported 
by  Minebea  Japan  and  verified  by  the 
Department  is  an  appropriate  interest 
rate  to  use  in  the  calculation  of  U.S. 
credit  expenses  and  U.S.  inventory 
carrying  costs  for  Minebea  Japan.  NMB/ 
Pelmec  Singapore,  and  NMB/Pelmec 
Thai. 

Comment  8.  Petitioner  maintains  that 
imputed  inventory  carrying  costs  on 
NMB/Pelmec  Singapore's  U.S.  sales 
have  been  understated.  Petitioner 
asserts  that  NMB/Pelmec  Singapore 
failed  to  report  average  standing  time  in 
Singapore  prior  to  shipment.  Petitioner 
maintains  that  this  expense  must  be 
deducted  from  ESP. 

Furthermore,  petitioner  states  that  if 
the  Department  does  deduct  inventory 
carrying  costs  from  foreign  market 
value,  the  reported  inventory  carrying 
costs  should  be  recalculated  pursuant  to 
the  Department's  methodology,  i.e.. 
transit  time  and  standing  time  should  be 
calculated  based  on  the  interest  rate  in 
Singapore. 

DOC  Position.  At  verification  in 
Singapore,  we  verified  the  average  time 
from  date  of  production  to  date  of 
shipment  from  Singapore,  This  average 
time  in  inventory  has  been  included  in 
the  calculation  of  U.S.  inventory 
carrying  costs. 

We  also  have  deducted  inventory 
carrying  costs  from  foreign  market  value 
[see.  Comment  1  above).  For  purposes  of 
this  rate  for  calculation,  we  used  the 
Singaporean  short-term  interest  rate  for 
time  in  inventory  in  Singapore. 
However,  because  we  verified  that  title 
to  the  products  changed  hands  at  the 
Singapore  port,  we  have  used  the 
corresponding  Japanese  interest  rate  for 
time  in  transit. 

Comment  9.  NSK  claims  that  the 
Department  should  calculate  the 
imputed  credit  expense  for  inventory 
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carrying  costs  on  US.  sales  on  the  basis 
of  NSK's  home  market  short-term 
borrowing  rate  because  the  parent 
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DOC  Position.  The  Department 
prefers  to  have  credit  reported  on  a 
transaction-by-transaction  basis. 
However,  given  the  massive  number  of 


calculated  for  the  sales  examined  at 
verification  should  be  applied  to  all 
home  market  sales  for  Minebea  Japan 
and  all  third  country  sales  for  NMB/ 


Federal  Register  /  Vol.  54,  .No.  64  /  Wednesday,  May  3.  1989  /  Notices 


19053 


credit  expense,  petitioner  suggests  that 
the  Department  use  the  average 
borrowing  rate  reported  in  the  response, 
which  was  based  on  the  average 


omitted  the  price  term  which  is  a 
necessary  element  in  calculating  the 
average  number  of  days  that  credit  is 
extended. 


originally  reported.  Petitioner  points  out 
that  the  original  calculation  was  based 
on  total  Interest  expense  divided  by 
total  assets.  Petitioner  states  that  this 


19052 


Federal  Register  /  Vol.  54.  No.  84  /  Wednesday.  May  3.  1989  /  NoUces 


Federal  Register  /  Vol.  54,  No.  84  /  Wednesday.  May  3,  1989  /  Notices 


19053 


carrying  costs  on  U.S.  sales  on  the  basis 
of  NSK's  home  market  short-term 
borrowing  rate  because  the  parent 
company  incurs  the  full  costs  of  carrying 
the  inventory  of  products  imported  into 
the  United  State? 

DOC  Position  The  Doparfment 
disagrees  with  N'SK's  contention  that  the 
Japanese  parent  ccm.pany  incurs  the  full 
expense  of  carrying  the  inventory  of 
products  imported  into  the  United 
States.  At  verification,  we  determined 
that  the  US.  subsidiary  records  the 
goods  from  Japan  into  its  inventory  as  of 
the  bill  of  lading  date,  which  was  also 
consistent  with  its  audited  fmancial 
statemenl  Consequently,  we  have 
calculated  the  ESP  inventory  carrying 
cost  by  applying  the  U.S.  interest  rate 
for  the  average  time  period  from  bill  of 
lading  to  sale  to  the  first  unrelated 
purchaser  in  the  United  States,  as 
reported  by  .NSK. 

Comment  10  Petitioner  claims  FAG- 
Italy  erroneously  reported  US.  short- 
term  interest  rates  based  on  the  period 
ending  December  31,  1987.  Since  this 
does  not  represent  the  rate  for  the  entire 
POI  petitioner  contends  that  the 
Department  should  use  the  U.S.  prime 
lending  rate  for  the  POI  as  a  reasonable 
estim.ate  of  short-term  borrowing  rates 
on  US.  sales. 

F.AGIta'y  contends  that  it  properly 
calculated  an  average  interest  rate 
based  on  actual  short-term  interest  costs 
incurred  during  the  entire  POI. 

DOC  Position.  We  used  the  verified 
average  interest  rate,  which  was  based 
on  actual  short-term  interest  costs 
incured  during  the  entire  POI. 

Comment  11  Petitioner  claims  that  for 
sales  where  FAG-Italy  has  not  yet 
received  payment  as  of  the  date  of  the 
ESP  verificahon.  the  date  of  verification 
should  be  used  as  the  payment  date  on 
such  transactions. 

DOC  Position.  We  disagree.  For  those 
sales  where  payment  was  not  received 
as  of  the  date  of  verification,  credit 
expenses  were  calculated  using 
customer-specific  data  on  the  average 
number  of  days  accounts  were       | 
outstanding. 

Comment  12.  Petitioner  contends  that 
F.AG-Italy's  calculation  of  home  market 
credit  expenses  based  on  average  credit 
terms  extended  to  home  market 
customers  permits  FAG-Italy  to  adjust 
foreign  market  value  irrespective  of  the 
diverse  terms  of  payment  accorded  to 
different  types  of  customers. 

F.AG-Itaiy  asserts  that  use  of 
customer-specific  average  credit  days 
outstanding  m  no  way  distorts  the  credit 
calculation  as  foreign  market  value  itself 
is  based  on  averages  for  sales  over  the 
six-month  POI.  i 


DOC  Position.  The  Department 
prefers  to  have  credit  reported  on  a 
transaction-by-transaction  basis. 
However,  given  the  massive  number  of 
transactions  in  these  investigations,  we 
do  not  consider  a  methodology  based  on 
average  credit  days  outstanding  on  a 
customer-specific  basis  to  be 
unreasonable.  At  verification,  we 
determined  that  FAG-Italy  based  its 
credit  amount  claimed  on  a  customer- 
specific  average  due  to  the  manner  in 
which  the  records  were  kept.  We  note 
that  this  methodology  does  take  into 
account  the  different  terms  of  payment 
accorded  to  different  types  of  customers. 
Therefore,  we  are  using  FAG-Italy's 
credit  costs,  as  reported  and  verified,  in 
these  final  determinations. 

Comment  13.  Petitioner  maintains  that 
FAG-Italy  and  FAG-FRG's  U.S.  credit 
costs  are  understated  in  the  case  of 
multiple  payments  against  one  invoice 
since  the  reported  payment  date  is  the 
date  of  the  first  payment  and  the  last 
payment  may  not  have  been  captured 
within  the  reporting  time  frame. 
Petitioner  contends  that  FAG-Italy's 
verification  report  provides  no 
discussion  of  how  sales  with  multiple 
payment  dates  were  verified. 
Accordingly,  the  Department  should  use 
the  date  of  the  last  payment  since  FAG- 
Italy  is  incurring  credit  costs  on 
transactions  with  multiple  payment 
dates.  Additionally,  petitioner  claims 
that  for  those  transactions  for  which  an 
outside  shipping  service  was  used,  the 
information  did  not  verify  and.  hence, 
the  Department  should  use  best 
information  available. 

FAG-FRG  contends  that  petitioner 
has  failed  to  present  any  cogent  basis 
for  substituting  best  information 
available  for  U.S.  reported  credit  costs. 

DOC  Position.  We  verified  that  in 
situations  involving  multiple  payments. 
if  all  payments  had  been  received  by  the 
date  of  verification,  the  reported  credit 
amounts  reflect  actual  credit  experience 
For  those  portions  where  payment  had 
not  been  received  as  of  the  date  of 
verification,  credit  expenses  were 
calculated  using  customer-specific  data 
on  the  average  number  of  days  accounts 
were  outstanding.  We  consider  this 
methodology  to  be  a  reasonable 
representation  of  credit  experience  and 
have  used  it  in  these  final 
determinations. 

Verification  confirmed  that  the 
manner  in  which  shipment  date  was 
determined  on  merchandise  shipped  by 
an  outside  shipping  service  was 
reasonable.  Therefore,  we  have  used  the 
verified  credit  costs  on  these  shipments 
for  purposes  of  the  final  determinations. 
Comment  14.  Petitioner  contends  that 
the  weighted-average  payment  term 


calculated  for  the  sales  examined  at 
verification  should  be  applied  to  all 
home  market  sales  for  Minebea  Japan 
a.ad  ail  third  country  sales  for  NM3/ 
Pelmec  Singapore  in  calculating  credit 
expenses,  rather  than  the  payment  terms 
reported  in  the  responses  which  were 
based  on  Minebea  Japan's  average  age 
of  accounts  receivable. 

Minebea  Japan  and  NMB/Pelmec 
Singapore  maintain  that  the  calculation 
of  home  market  credit  expenses  based 
upon  the  weighted-average  of  accounts 
receivable  is  the  only  way  of  estimating 
the  number  of  days  an  account  is 
outstanding  in  instances  where  the 
company  maintains  an  open  arcounts 
system.  With  respect  to  the  apparent 
discrepancy  between  the  average 
number  of  days  reported  in  the 
responses  and  the  averaee  as  calculated 
by  the  Department  at  venficaticn, 
respondents  maintain  that  the 
Department's  calculation  fails  to  take 
into  account  the  period  for  which 
promissory  notes  are  outstanding  on 
these  sales,  which  is  a  necessary 
element  in  calculating  the  average 
number  of  days  that  credit  is  extended. 
In  support  of  its  argument.  N'MB/Pelmer 
Singapore  cites  Nylon  Impression  Fabric 
from  japan,  a  case  in  which  the 
Departm.ent  recognized  the  period  for 
which  promissory  notes  are  outstanding 
as  a  legitimate  part  of  credit  claims. 
Furthermore.  Minebea  Japan  and  NMB' 
Peimec  Singapore  maintain  that  the 
Department's  weighted  average 
calculation  is  based  on  an  inadequate 
sample. 

DOC  Position.  We  verified  the  actual 
number  of  days  payment  was 
outstanding  on  selected  sales  in  order  to 
ascertain  whether  the  average  age  of 
accounts  receivable  methodology  used 
to  calculate  Minebea  Japan's  home 
market  credit  expense  and  NMB/Pelmec 
Singapore's  third  country  expense  was  a 
reasonable  estimation  of  actual 
experience.  Because  the  reported 
number  of  credit  days  fell  within  the 
range  of  the  actual  days  outstanding  for 
the  sample  sales  verified,  we  have 
accepted  respondents'  average  age  of 
accounts  receivable  m.ethodclogy  and 
used  the  figures  reported  in  the 
responses  for  purposes  of  the  final 
determinations. 

Comment  15.  Petitioner  contends  that 
the  new  home  market  interest  rate 
calculation  presented  by  Minebea  Japan 
and  NMB/Pelmec  Singapore  at 
verification  should  not  be  used  by  the 
Department  because  these  new  interest 
rates  were  not  included  in  the  original 
questionnaire  responses  and  were  not 
provided  in  a  timely  manner.  To 
calculate  Minebea  Japan's  home  marknt 


credit  expense,  petitioner  suggests  that 
the  Department  use  the  average 
borrowing  rate  reported  in  the  response, 
which  was  based  on  the  average 
outstanding  loan  balance  for  long-  and 
short-term  bank  loans  and  long-term 
bonds. 

DOC  Position.  During  verification,  we 
discovered  that  the  calculation  of  the 
home  market  interest  rate  for  Minebea 
Japan  and  NMB/Pelmec  Singapore 
included  long-term  loans.  We  requested 
that  respondents  revise  the  interest  rate 
based  solely  on  short-term  financing. 
Because  this  interest  rate  was  verified, 
we  have  recalculated  home  market 
credit  expense  for  Minebea  Japan  and 
third  country  credit  expense  incurred  on 
NMB/Pelmec  Singapore's  sales  to  Japan 
and  inventory  carrying  costs 
accordingly.  However,  we  did  not  allow 
for  compensating  balances  in  the 
interest  rate  calculation  because 
Minebea  Japan  did  not  document  or 
otherwise  sufficiently  demonstrate  that 
deposits  in  Japanese  banks  were  a 
requirement  for  its  commercial  loans. 

Comment  16.  Petitioner  contends  that 
the  credit  period  on  NMB/Pelmec  Thais 
related  party  transactions  was 
incorrectly  reported.  Therefore,  if  the 
Department  uses  such  sales  in  its 
analysis,  the  home  market  credit 
adjustm.ent  should  be  based  on  the 
actual  number  of  days  from  shipment  to 
payment.  Further,  petitioner  contends 
that  the  Department  should  reject  the 
interest  rate  used  in  the  calculation  of 
NMB/Pelmec  Thai's  home  market  credit 
expense  because  it  included  both  long- 
term  loans  and  export  packing  credit 
loans.  Instead,  the  Department  should 
use  the  corrected  interest  rate  which 
was  verified. 

Petitioner  also  asserts  that  NMB/ 
Pelmec  Thai's  method  of  calculating  U.S. 
credit  expenses  on  an  average  credit 
period  may  understate  the  actual  credit 
costs  incii.rred  on  U.S.  sales.  Therefore, 
the  Department  should  insist  on  an 
identification  of  the  actual  credit  period 
on  a  transaction-by-transaction  basis,  or 
double  the  average  period  as  best 
information  available. 

NMB/Pclmec  Thai  contends  that  it 
correctly  reported,  and  the  Department 
verified,  the  average  credi*  period  for 
related  party  sales.  NMB/Pclmec  Thai 
asserts  that  the  Department  should  use 
the  reported  credit  period  based  on  the 
average  age  of  accounts  receivable 
methodology,  rather  than  the  calculation 
provided  in  the  verification  report 
because  (1)  the  Departm.cnt's  calculation 
was  based  on  a  few  selected 
transactions  while  respondent's 
calculation  was  based  on  the  whole 
universe  of  sales,  and  (2)  the  calculation 
provided  in  the  verification  report 


omitted  the  price  term  which  is  a 
necessary  element  in  calculating  the 
average  number  of  days  that  credit  is 
extended. 

DOC  Position.  Because  v^e  have 
determined  that  the  Thai  home  market 
was  not  viable,  we  have  based  foreign 
market  value  on  constructed  value,  as 
best  information  available.  Therefore, 
we  need  not  address  petitioner's 
arguments  regarding  related  home 
market  sales  and  the  home  market 
short-term  interest  rate. 

With  respect  to  petitioner's  comment 
on  U,S.  credit  expenses,  we  verified  the 
actual  number  of  days  payment  vs'as 
outstanding  on  selected  sales  m  order  to 
ascertain  whether  the  average  age  of 
accounts  receivable  methodology  used 
by  NMB/Pelmec  Thai  was  a  reasonable 
estimation  of  actual  experience.  Because 
the  reported  number  of  creuit  days  fell 
within  the  range  of  the  actual  days 
outstanding  for  the  sample  sales 
verified,  we  have  accepted  respondent's 
average  age  of  accounts  receivable 
methodology  and  used  the  figures 
reported  in  the  response  for  purposes  of 
the  final  determinations. 

Comment  17.  Petitioner  argues  that 
INA-France's  home  market  credit 
expenses  should  be  recalculated  on  the 
basis  of  days  credit  was  extended  and 
the  short-term  average  interest  rate 
actually  paid.  Petitioner  asserts  that  this 
should  be  done  because  of  the  following 
problems  with  respondent's 
methodology;  (1)  INA-France  had  the 
ability  to  calculate  credit  expense  on  a 
transaction-by-transartion  basis,  (2)  the 
data  iNA-France  used  was  for  the 
calendar  year  1987  and.  thus,  cannot  be 
directly  related  to  sales  made  during  the 
POI,  and  (3)  the  total  cost  of  short-term 
bon owing  includes  commissions  paid  to 
banks  for  short-term  credit.  Petitioner 
stated  that  if  the  1987  data  was  used  for 
the  interest  rate,  it  should  be  net  of 
commissions. 

DOC  Position.  We  agree  with 
petitioner  that  INA-France  had  the 
ability  to  calculate  home  market  credit 
expense  on  a  transaction-by-transaction 
basis.  Therefore,  the  Department 
recalculated  credit  for  each  transaction 
using  the  average  short-term  interest 
rate  net  of  commissions  and  the  actual 
number  of  days  credit  was  outstanding 
for  the  transaction.  While  we  requested 
and  prefer  that  expenses  covering  the 
entire  POI  be  included  in  the  credit 
calculation,  we  have  accepted  the  INA- 
France  data  as  best  information 
available. 

Comment  18.  Petitioner  argues  that 
the  Department  should  use  the  U.S. 
credit  expense  reported  by  INA-France 
in  its  November  8, 1988  submission,  as 
opposed  to  the  rate  INA-France 


originally  reported.  Petitioner  points  out 
that  the  original  calculation  was  based 
on  total  interest  expense  divided  by 
total  assets.  Petitioner  states  that  this 
reduces  the  interest  expense  by 
including  equity,  as  well  as  revenues,  in 
the  denominator.  The  second 
methodology  was  based  on  INA- 
France's  average  percentage  interest 
expense.  Petitioner  argues  that  the 
second  method  represents  a  more 
accurate  measure  of  actual  interest 
expense  on  U.S.  sales. 

DOC  Position.  We  agree  and  are  using 
INA-France's  revised  U.S.  credit 
expense  allocation  rate  in  these  final 
determinations. 

Comment  19.  Petitioner  argues  that 
the  Department  should  make  no 
adjustment  to  INA-FRG's  foreign  market 
value  for  credit  expense  for  the 
following  reasons:  (1)  INA-FRG  failed  to 
provide  actual  interest  expense  incurred 
on  a  transaction-by-transaction  basis, 
although  the  company's  records  of 
shipment  and  payment  allowed  it  to  do 
80,  (2)  INA-FRG's  allocation  was  based 
on  an  unverified  estimate  of  domestic 
sales,  and  (3)  INA-FRG's  interest 
expense  was  based  in  part  on  sales  and 
expenses  associated  with  products  not 
under  investigation. 

DOC  Position.  We  found  at 
verification  that  INA-FRG  had  the 
ability  to  calculate  credit  expense  on  a 
transacfion-by-transaction  basis. 
Therefore,  the  Department  recalculated 
credit  for  each  transaction  using  the 
verified  average  short-term  interest  rate 
and  the  actual  number  of  days  credit 
was  outstanding  for  the  transaction.  The 
domestic  sales  value  used  in  the 
allocation  was  verified  and  a  minor 
correction  was  made.  We  also  noted  at 
verification  that  respondent  does  not 
classify  its  expenses  according  to  the 
class  or  kind  criteria  delineated  by  the 
Department. 

Comment  20.  Petitioner  argues  that 
the  Department  established  at 
verification  that  GMN's  home  market 
credit  expenses  v;ere  not  reported  or 
calculated  correctly.  Accordingly,  the 
Department  should  not  make  any 
adjustment  to  foreign  market  value  for 
new  credit  expense  information  which 
was  received  at  verificatioiL 

GMN  asserts  that  the  Department 
should  use  GMN's  home  market 
calculation  of  average  credit  days 
submitted  on  November  8. 1988.  GMN 
argues  that  its  home  market  credit  cost 
calculation  is  appropriate  since  its 
methodology  for  computing  credit  costs 
and  the  data  relied  upon  to  establish  the 
average  number  of  days  credit  was 
extended  was  verified.  Respondent 
contends  that  the  Department  cannot 
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use  an  average  credit  period  that  was 
based  on  a  review  at  verification  of  '.he 
pre-seiected  home  market  sales  and  a 
few  randomly  selected  sales. 

DOC  Position.  The  Department  has 
rejected  GMN's  onginal  calculatin 
since  it  discovered  at  verification  that 
GMN's  calculation  included  data  related 
to  sales  of  merchandise  not  under 
investigation.  The  inclusion  of  sales  not 
under  investigation  distorted  the  actual 
average  credit  period  on  the  products 
under  investigation.  We  found  at 
venfication  that  the  average  credit 
penod  on  GMN  ball  bearing  sales  in  the 
home  market  was  consistently  much 
less  than  GMN  had  originally  reported. 
Therefore,  for  purposes  of  these  final 
determinations,  the  Department  has 
used  an  average  credit  period  based 
upon  its  own  extensive  review  of  sales 
at  verification. 

Comment  21.  GMN  contends  that  if 
the  Department  considers  only  short- 
term  loans  for  purposes  of  determining  a 
home  market  interest  rate,  then  the 
Department  must  add  bank  r.hars;es  to 
short-term  credit  expenses. 

DOC  Position.  The  Departme.nt  has 
used  a  revised  interest  rate  based  on  the 
short-term  borrowing  of  GMN  net  of 
bank  charges.  The  interest  rate  GNl.N 
originally  reported  was  based  on  the 
total  bank  debt  of  GMN.  including  bo^h 
long-  and  short-term  borrowing  and 
related  bank  charges.  Because  the 
venfied  U.S.  interest  rate  is  void  of  bank 
charges,  we  have  used  a  home  market 
interest  rate  net  of  bank  charg<»s  for 
home  market  credit  and  inventory 
carrying  cost,  to  insure  consistency 
between  the  home  market  and  the  US. 
interest  rates. 

Comment  22.  Petitioner  contends  that 
SN'R  does  not  track  home  market  credit 
days.  Therefore,  the  Department  should 
use  the  standard  credit  days  offpred  to 
home  market  customers  as  best 
information  available. 

DOC  Position  To  calculate  credit 
expense  for  these  final  determinations, 
we  have  used  SNR's  average  number  of 
credit  days  for  OEMs  and  distributors  as 
reported  and  verified 

Comment  23.  Petitioner  asserts  that 
interest  earned  on  a  bank  account  is  not 
the  proper  interest  ra*e  to  use  in 
calculating  home  market  credit  expense 
for  SKF-Sweden.  Petitioner  further 
asserts  that  the  Department  was  unable 
to  verify  the  number  of  credit  days 
outstanding  in  the  home  market. 
The-efore,  petitioner  argues,  the 
D'-^partment  should  not  allow  an 
adjustment  to  FMV  for  credit  costs  and 
should  assume  that  L'S.  credit  costs  are 
equal  to  home  market  credit  costs.  In  the 
event  that  the  Department  doc's  allow  a 
credit  cost  adjustment  to  FMV, 


petitioner  argues  that  the  interest  rate 

used  should  be  the  average  short-term 
interest  debt  rate  of  the  other  companies 
under  investigation  and  that  the  credit 
cost  amount  must  be  reduced  by  the 
amount  of  income  received  in  the  form 
of  late  payment  interest  charges. 

SKF-Sweden  argues  that  the  interest 
earned  on  its  bank  account  is  the  proper 
interest  rate  to  measure  SKF-Sweden's 
credit  expense  Since  SKF-Sweden  had 
no  short-term  debt  during  the  POI.  the 
opportunity  cost  of  its  payment  terms 
should  be  measured  by  the  interest  it 
could  have  earned  from  the  receivables 
which  were  outstanding.  SKF-Sweden 
also  argues  that  petitioner's  suggestion 
to  use  the  average  short-term  rate  of 
other  companies  under  investigation  is 
not  appropriate  because  SKF-Sweden  is 
the  only  company  in  Sweden  under 
investigation. 

Furthermore,  SKF-Sweden  contends 
that  using  an  average  number  of  credit 
days  to  calculate  credit  expenses  in  the 
situa'ion  where  actual  payment  days 
were  not  available  does  not  distort  or 
increase  SKF-Sweden's  credit  costs  and 
that  the  Department  should  use  the 
verified  figure  in  the  calculation  of 
credit  expenses.  SKF-Sweden  submits 
that  Its  credit  expense  data  are  reliable 
d"d  have  been  verified  and  thus,  are 
more  accurate  than  petitioner's 
assumption  that  U.S.  credit  costs  are 
e(jual. 

DOC  Position,  We  verified  that  SKF- 
Sweden  incurred  no  short-term  debt 
(iinng  the  POI.  We  also  verified  the 
short-term  interest  rate  SKF-Sweden 
earned  on  its  bank  account.  We  have 
determined  that  this  interest  rate  is  the 
best  evidence  of  SKF-Sweden's  short- 
term  borrowing  costs  during  the  POI,  At 
verification,  SKF-Sweden  claimed  that  it 
had  allocated  interest  revenue  from  late 
payment  by  customers  to  all  home 
market  sales  because  it  was  not  possible 
to  trace  such  revenue  to  specific  sales. 
We  have  added  the  reported  interest 
revenue  to  the  home  market  net  price. 
We  have  also  accepted  the  use  of  an 
average  number  of  credit  days  as  a 
reasonable  approximation  of  credit  days 
outstanding  for  those  sales  where  actual 
payment  had  not  yet  been  received. 

Comment  24.  SKF-UK  argues  that  the 
interest  rate  established  at  the  cost 
verification  should  be  used  for  purposes 
of  calculating  home  market  credit. 

DOC  Position.  We  agree  with  SKF- 
UK.  The  interest  rate  verified  during  the 
cost  verification  is  the  best  evidence  of 
SKF-UK's  short-term  borrowing  cost. 

Comment  25.  Petitioner  contends  that 
to  calculate  U.S.  credit  days  for  the  SKF 
companies  for  gales  with  payment 
outstanding,  the  Department  should  use 
either  the  longest  payment  term  on  those 


sales  where  payment  is  unsettled  or  the 
period  between  date  of  sale  and  the 
date  the  last  computer  tapes  were 
received  by  the  Department. 

SKF-USA  submits  that  its  credit 
expense  adjustment  was  based  on 
actual  lending  experience  for  those 
transactions  in  which  payment  was 
received  subsequent  to  the  first  SKF- 
USA  submission  to  the  Department.  For 
sales  with  payment  unsettled,  SKF-USA 
states  that  it  has  used  the  average  credit 
days  outstanding. 

DOC  Position.  The  Department  is 
using  the  verified  average  number  of 
credit  days  for  all  AFBs  during  the  POi 
for  purposes  of  these  final 
determinations.  We  have  accepted  the 
use  of  an  average  number  of  credit  days 
as  a  reasonable  approximation  of  credit 
days  outstanding  for  those  sales  where 
actual  payment  had  not  yet  been 
received. 

Comment  26.  Petitioner  states  that  the 
Department  should  use  the  longest 
payment  terms  for  any  U.S.  customer  as 
the  best  information  available  to 
calculate  U.S.  credit  expenses  for  NTN, 
since  OEMs  and  other  large  purchasers 
in  the  United  States  frequently  exceed 
the  terms  of  credit  granted  to  them.  The 
ESP  verification  report  stated  that  NTN 
was  preparing  data  on  customer-specific 
credit,  but  such  data  was  not  yet 
provided  by  February  16, 1989  and,  in 
any  event,  would  be  untimely  if 
submitied  after  verification,  NTN  states 
that  customer-specific  credit  data  was 
submitted  at  verification  and  was  also 
included  on  the  computer  tapes  and 
printouts  filed  with  the  Department  on 
February  15. 1989. 

DOC  Position.  The  information  used 
to  determine  U.S.  credit  expense  for 
these  final  determinations  was  verified 
and  was  provided  for  the  record  on 
February  15, 1989.  Where  NTN  reported 
actual  payment  dates,  we  have  imputed 
credit  based  on  the  period  from 
shipment  to  payment.  Where  it  was  not 
provided,  we  have  used  customer- 
specific  information  on  the  average 
number  of  days  accounts  were 
outstanding  as  provided  by  NTN  and 
verified  by  the  Department. 

Comment  27.  Petitioner  contends  that 
NSK's  home  market  interest  rates  should 
not  be  used  to  calculate  U.S.  credit 
costs.  Petitioner  states  that  the  U.S. 
short-term  interest  rate  must  be  used  for 
the  calculation  of  these  U.S.  expenses. 
Petitioner  contends,  however,  that  the 
U.S.  interest  rate  should  not  be  offset  or 
calculated  based  on  interest  income 
derived  from  monetary  investments,  as 
NSK  originally  advocated. 

NSK  contends  that  the  Department 
should  use  the  verified  home  market 


short-term  borrowing  rate  to  calculate 
NSK's  U.S.  credit  expenses  during  the 
four  months  of  the  POI  in  which  no  US, 
borrowing  occurred. 

DOC  Position.  We  agree  with 
petitioner.  We  have  calculated  the  U.S. 
interest  expense  for  credit  costs  using 
an  average  of  the  actual  U.S.  short-term 
borrowing  rates  reported  by  NSK  for  the 
POI.  even  though  .NSK  did  not  borrow  in 
each  month  of  the  POI  We  have 
determined  that  this  intercGt  rate  is  the 
most  representative  of  the  US. 
subsidiary's  cost  of  extending  credit 
during  the  POI. 

Comment  28.  Petitioner  contends  that 
NTN  and  NSK  did  not  provide  any 
documentation  of  a  requirement  to 
m.aintain  compensating  balances  wiih 
their  banks  in  Japan  as  a  condition  of 
borrowing.  Therefore,  the  Departmen! 
should  disregard  compensating  balances 
in  the  calculation  of  home  market  credit 
costs  in  these  final  determinations. 

NTN  slates  that  the  Department 
should  use  the  interest  rate  submitted  in 
its  September  6, 1988  response,  which 
includes  a  cost  for  compensating 
deposits  in  calculating  NTN's  credit 
expenses.  NTN  states  that  the  interest 
rate  calculation,  prepared  in  th,^  same 
manner,  was  accepted  by  the 
Department  in  the  final  determination  of 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finis.bed  and  Unfinished,  from 
lapan  (52  FR  30700,  Ajgiist  17. 1987). 

DOC  Pnsiticn.  NSK  dropped  its  claim 
for  an  adjustment  on  compensating 
balances  following  the  prcliminarj' 
determinations.  We  agree  with 
petitioner  that  NTN  was  unable  to 
document  or  otherwise  sufficiently 
demonstrate  that  deposits  in  its 
Japanese  bank  accounts  w-jre  a 
requirement  for  its  commercial  loans. 
Consequently,  to  calculate  fiTN's  home 
market  credit  expenses,  v.'c  used  the 
nominal  iiiterest  rate  consistently 
charged  by  NTfJ's  banks,  as  verified. 

Section  13.  Discounts  and  Rebates 

Comment  1.  Petitioner  makes 
numerous  arguments  regaf-ding  certain 
revisions  m.ade  by  respondents  to  their 
refponse?  subsequent  to  verification. 
Specifichlly.  with  re.spect  to  revisions  to 
U.S.  price,  petitioner  contends  that  the 
Department  should;  (1)  In  the  absence  of 
conclusive  evidence,  assume  that 
previously  unreported  cash  discounts 
and  rebntCR  were  granted  on  all  sales  by 
Nachi;  (2]  deduct  an  unreported  rebate 
from  all  US.  sales  by  SNR;  (3)  deduct 
early  payment  discounts  from  U.S.  sales 
which  FAG-FRG  failed  to  report;  and  (4) 
deduct  from  U.S.  sale  s  price,  rebates 
and  quantity  discounts  which  FAG-Italy 
failed  to  report.  For  home  market 
rebates  unreported  prior  to  verification. 


petitioner  urges  the  Department  to  reject 
revised  S.NR  responses  because  the 
revisions  were  submitted  after 
verification  and  are  therefore  untimely. 

Petitioner  el'so  makes  the  following 
specific  allegations  with  respect  to 
revisions  of  rebate  and  discount 
adjustments  claimed  by  the  respondent 
companies. 

Petitioner  claims  that  the  Department 
should  reject  home  market  rebates  and 
discounts  ciained  by  NSK  because  NSK 
failed  to  demonstrate  that  these 
expenses  were  directly  related  to  sales, 
and  that  NSK's  revised  allocation 
methodology  which  allocates  discounts 
and  rebates  on  a  customer-specific  basis 
was  submitted  subsequent  to 
venfication  and.  therefore,  is  untimely. 
In  addition,  petitioner  contends  that  ^e 
Department  should  reject  for  the 
purpose  of  the  final  determinations 
those  rehatth  and  discounts  claimed 
under  pro;.'-ams  which  NSK  failed  to 
adequately  or  accurately  describe  in 
pre-verification  responses. 

Petitioner  contends  that  ICSA's 
claimed  "year-end"  rebates  in  the  home 
market  should  be  disallowed  because: 
(1)  The  1987  rebates  are  not  reflective  of 
the  rebates  incurred  during  the  period  of 
investigation;  (2)  the  allocafion 
methodology  failed  to  fie  the  rebates 
claimed  to  specific  sales;  and  (3)  the 
rebates  are  based,  in  part,  on  products 
outside  the  scope  of  the  invesfigation. 
Similarly,  INA-  FRG  grants  rebates  at 
the  end  of  the  year  based  on  the  amount 
of  purchases  a  customer  makes  during 
the  calendar  year.  Petitioner  argues  that 
the  Department's  precedent  requires 
that  the  respondent  (1)  demonstrate  that 
accrued  but  unpaid  rebates  were 
actually  paid  in  prior  years,  and  (2) 
substantiate  the  level  of  these  rebates. 

Petitioner  claims  that  SKF-Sweden's 
allocation  methodology  resulted  in  an 
erroneous  calculation  of  the  amount  of 
discounts  and  rebates  claimed  on  U.S. 
sales  and  therefore,  the  Department 
should  apply  the  highest  discount 
granted  to  a  customer  to  all  U.S.  sales  to 
that  customer.  SKF-Sweden  claims  that 
petitioner  misunderstands  the  manner  in 
which  such  rebates  and  discounts  were 
applied  to  U.S.  sales. 

For  home  market  discounts  claimed 
by  FAG-FRG.  petitioner  contends  that 
respondent  failed  to  substantiate  that 
the  following  were  related  to  sales 
under  investigation:  (1)  Early  payment 
discounts,  (2)  discounts  related  to 
invoice  and  pricing  errors.  (3) 
compensatory  discount  credits,  and  (4) 
other  special  discounts.  Petitioner  also 
alleges  that  FAG-FRG  implemented  a 
flawed  allocation  methodology. 
Petitioner  claims  the  Department  should 
either  disallow  the  discounts  claimed  or 


treat  the  discounts  as  an  offset  to  U.S. 
indirect  selling  expenses.  Respondent 
maintains  that  basic  discounts  were 
reported  on  a  sales-specific  basis  and 
that  other  discounts  were  reported  on  a 
customer-specific  basis. 

Petitioner  requests  that  the 
Department  disallow  any  adjustment  to 
foreign  market  value  for  cash  discounts 
claimed  by  GMN  because  the  original 
information  submitted  was  not 
sufficiently  verifiable  in  that  their 
method  of  reporting  was  seriously 
Rawed. 

Petitioner  contends  that  FAG-Italy 
improperly  allocated  home  market 
rebates  over  sales  not  under 
investigation.  As  such,  the  Department 
should  not  treat  the  claimed  rebate 
amounts  as  direct  expenses.  FAG-Italy 
argues  that  the  allocation  methodology 
was  reasonable  and  non-distortive,  as 
verified  by  the  Department. 

DOC  Position.  "The  Department  allows 
revisions  to  responses  after  the 
preliminary  determination  and  during 
verification  so  long  as  the  revisions  are 
minor  and  do  not  constitute  "new 
responses,"  See,  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan,  53  FR  12552  (April  15, 1988). 
Substantial  revisions  submitted  after  the 
preliminary  determination  are  not 
accepted  because  insufficient  lime 
exists  at  that  point  to  analyze  and  verify 
the  data. 

Where  the  Department  discovered 
minor  errors  dunng  verification  on 
certain  rebates  and  discounts  claimed, 
we  verified  the  correct  information  and 
requested  the  company  to  submit  a 
revised  response.  For  information  which 
we  were  unable  to  verify,  the 
Department  disallowed  the  claimed 
rebate  or  discount  adjustments.  With 
respect  to  revisions  submitted  on  U.S. 
sales,  outlined  in  the  first  paragraph  of 
comment  one  for  rebates  and  discounts, 
the  Department  will  allow  the 
adjustments  to  U.S.  price  for  Nachi, 
SNR,  FAG-FRG.  and  FAG-Italy  for  the 
following  reasons. 

During  verification,  Nachi 
substantiated  which  customers  received 
the  cash  discounts  and  rebates,  the 
amount  of  the  discount  or  rebate  given, 
and  that  these  discounts  and  rebates 
were  claimed  on  a  sales-specific  basis. 
Therefore,  the  Department  decided  to 
accept  this  minor  adjustment  submitted 
by  Nachi.  Petitioner  was  mistaken  in  his 
assertion  that  SNR's  home  market 
rebate  information  was  untimely.  SNR 
submitted  the  customer-specific  rebate 
information  prior  to  verification  and  the 
Department  had  sufficient  time  to 
analyze  and  verify  the  data  submitted. 
The  Department  also  determined  that 
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the  one  US.  rebate  which  SNR  failed  to 
report  constitutes  a  minor  revision 
Therefore,  we  applied  the  rebate 
percentage  against  the  transactions  of 
this  customer  for  the  POI,  which  is 
consistent  with  SiVR's  allocation 
methodology.  For  FAG-ltaly  and  FAG- 
FRG,  the  Department  will  accept  the 
minor  revisions  and  deduct  quantity 
discounts,  rebates,  and  early  payment 
discounts  from  U.S.  sales. 

With  respect  to  NSK.  the  Department 
has  accepted  only  those  home  market 
discounts  and  rebates  claimed  that  NSK 
accurately  and  adequately  reported  in 
both  the  narrative  and  sales  listing 
portions  of  the  response,  and  that  were 
paid  to  unrelated  customers.  All  rebates 
and  discounts  claimed  under 
inaccurately  or  inadequately  described 
programs  have  been  rejected.  For  those 
rebates  and  discounts  accepted,  the 
Department  has  determined  that  NSK  s 
methodology  is  reasonable  in  that  the 
discounts  and  rebates  claimed  were 
allocated  on  a  customer-specific  basis. 
Although  the  revised  allocations  were 
not  presented  until  venfication.  because 
of  the  relatively  minor  nature  of  the 
revision,  we  have  accepted  the  revised 
customer-specific  allocations. 

ICSA  grants  home  market  rebates  at 
the  end  of  the  year,  based  on  t>ie  amount 
of  the  customer's  annual  purchases.  To 
report  these  rebates,  ICSA  allocated  the 
claimed  rebate  percentages  on  a 
customer-specific  basis.  Diiring 
venfication,  the  Department  found  the 
allocation  method  employed  was 
reasonable,  and  consistently  applied.  ,\s 
such,  the  Department  will  accept  the 
revised  figures  for  the  purpose  of  the 
final  determinations. 

INA-FRG  also  grants    year  end" 
rebates.  During  venfication,  IN.A-FRG 
documented  that  their  home  market  year 
end  rebates  were  granted  as  a  standard 
business  practice,  and  were  granted  on 
a  customer-specific  basis.  Ihe 
Department  has  found  it  reasonable  that 
l.NA-FKG  estimate  their  rebates  based 
on  1987  rebates  for  that  portion  of  1988 
covered  by  the  POI.  We,  therefore,  will 
adjust  foreign  market  value  for  INA- 
FRG's  home  market  rebates  claimed. 

Regarding  the  allocation  methodology 
employed  by  SKF-Sweden,  during 
venfication,  the  Department  found  that 
SKF-Sweden's  method  of  reporting  US. 
cash  discounts  and  rebates  was 
customer-specific  and  properly  applied 
to  U.S.  sales.  Therefore,  the  Department 
will  accept  the  claimed  amounts  for  the 
purpose  of  the  final  determinations. 

For  FAG-FRG.  the  Department 
determined  that  the  discounts  were 
reported  on  the  same  basis  as  they  were 
granted,  and  that  the  allocation  method 
utilized  was  consistentU  applied  and 
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reasonable.  All  discounts  were  either 
granted  on  a  sales-specific  or  customer- 
specific  basis.  Therefore,  the 
Department  will  deduct  the  claimed 
amounts  from  the  appropnate  sales  for 
the  puTJOse  of  the  final  determinations. 

During  venfication.  the  Department 
found  that  for  certain  home  market  sales 
transactions.  GMN  had  erroneously 
reported  discounts  which  had  not  been 
paid  and  failed  to  report  other  discounts 
which  had  been  granted.  Therefore,  for 
the  purpose  of  the  final  determination, 
the  Department  has  disallowed  an 
adjustment  to  foreign  market  value  for 
the  unpaid  discounts  discovered  during 
venfication  and  has  allowed  an 
adjustment  for  all  other  transactions 
where  a  cash  discount  was  claimed. 

The  Department  accepts  F.^G-ltaly's 
allocation  methodology  for  the  purpose 
of  the  final  determmatKjns.  FAG-ltaly 
allocated  all  rebates  on  sales  eligible  for 
rebates  over  all  sales  which  received 
rebates.  The  Department  determined 
dunng  venfication  that  the  allocation 
mefliod  employed  was  reasonable, 
consistent,  and  accurately  reflects 
rebates  incurred  on  a  per  sale  basis. 

Comment  2.  Petitioner  contends  that 
the  Department  should  disallow  FAG- 
FRGs  home  market  quantity  discounts 
because  FAG-FRG  failed  to 
demonstrate  that:  (1)  Quantity  discounts 
were  granted  to  at  least  20%  of  such  or 
similar  merchandise  sold  in  the  home 
market;  or  (2)  the  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to  the 
production  of  the  different  quantities 
involved. 

Respondent  argues  that  petitioner 
misunderstands  §  353  14  of  the 
Department's  regulations  in  that  if 
neither  criteria  are  met,  the  Department 
will  include  the  discounted  home  market 
sales  in  calculating  the  weighted 
average  price.  Respondent  asserts  that 
failure  to  meet  the  criteria  does  not 
enable  the  Department  to  deny  the 
claimed  discounts. 

DOC  Position.  The  Department  agrees 
with  respondent.  The  20%  requirement 
applies  where  the  respondent  requests  a 
general  adjustment  for  differences  in 
quantity.  The  20''*  rule  is  not  a 
prerequisite  for  deducting  discounts 
actually  given  on  sales.  Therefore,  the 
Department  will  allow  the  claimed 
discounts  and  include  the  discounted 
sales  in  calculating  the  weighted- 
average  of  home  market  prices. 

Comment  3.  Rose  Bearing  Company. 
Ltd.  argues  that  under  section 
773(a)(4)(A)  of  the  Act,  the  Department 
should  allow  an  adjustment  for  a 
quantity  discount  on  a  military  sale 
because  verification  demonstrated  that 


the  discount  claimed  was  a  valid 
quantity  discount. 

DOC  Position.  Because  the  U.S.  sale 
in  question  was  a  military  sale  that 
entered  the  United  States  under 
schedule  8  of  the  TSUSA,  the  sale  is  not 
liable  for  antidumping  duties,  and  the 
sale  has  been  excluded  from  the 
database  for  the  purpose  of  determining 
the  dumping  margins.  Therefore,  this 
issue  is  moot. 

Comment  4.  Petitioner  contends  that 
the  Department  must  determine  whether 
NSK's  post-sale  home  market  rebates 
were  customary  and  in  the  ordinary 
course  of  trade  or,  instead,  were  made 
solely  to  avoid  potential  antidumping 
duty  liability.  Petitioner  also  claims  that 
the  Department  should  disregard 
rebates  paid  on  sales  to  related  parties. 

DOC  Position.  The  Department  found 
no  evidence  during  verification  that  the 
post-sale  adjustments  were  granted  to 
avoid  antidumping  duty  Hability.  NSK's 
response  and  documentation  provided 
at  verification  support  a  conclusion  that 
the  adjustments  claimed  were 
customary  and  in  the  ordinary  course  of 
trade.  Therefore,  the  Department  will 
allow  these  rebates  for  the  purpose  of 
the  final  determinations.  Because  the 
Department  will  not  consider  NSK  sales 
to  related  parties  in  the  final 
determination,  the  Department  need  not 
address  the  issue  of  rebates  on  related 
sales. 

Section  14;  Selling  Expenses 

Comment  1.  Petitioner  contends  that 
RhfP's  claim  for  home  market 
advertising  expenses  should  not  be 
allowed  under  19  CFR  353.15(a)  since 
the  Department  reported  that  it  saw  no 
indication  that  these  expenses  were 
directed  toward  the  customers  of  RHP's 
customer.  Petitioner  also  argues  that 
U.S.  advertising  expenses  claimed  by 
RHP  should  be  treated  as  a  direct  selling 
expense.  Furthermore,  petitioner  argues 
that  RHP  may  have  double  counted  its 
home  market  advertising  expense  and 
may  be  attempting  to  obtain 
adjustments  for  the  same  expense  twice. 

RHP  argues  that  the  Department 
should  treat  advertising  costs  in  both 
markets  as  indirect  selling  expenses  in 
the  final  determination  since  RHP 
reported  the  same  types  of  advertising 
expenses  for  both  the  US  and  home 
markets.  Respondent  further  argues  that 
there  is  no  support  in  the  record  for 
Torrington's  speculative  assertion  that 
■RHP  may  be  attempting  to  obtain  home 
market  adjustments  for  the  same 
expensels)  twice. " 

DOC  Position.  RHP's  home  market 
and  U.S.  advertising  claims  are  for 
indirect  selling  expenses.  The 


Department  established  at  verification 
that  the  advertising  expenses  incurred 
by  RHP  were  for  advertisements  not 
directed  at  the  customer  of  RHP's 
customer.  We  have  therefore  treated 
RHP's  advertising  expenses  incurred  in 
the  U.S.  and  home  markets  as  indirect 
selling  expenses  for  purposes  of  the  final 
determinations.  The  Department  verified 
RHP's  indirect  selling  expenses, 
including  advertising,  and  determined 
that  RHP  has  not  claimed  adjustments 
for  the  same  expense  twice. 

Comment  2.  Petitioner  contends  that 
SKF-Italy  has  not  justified  its  claim  that 
all  U.S.  advertising  expenses  are 
indirect  selling  expenses.  In  particular. 
SKF-ltaly  has  not  submitted  samples  of 
actual  advertisements. 

SKF-I'aly  argues  that  it  has  provided  a 
detailed  description  of  all  of  its  U.S. 
indirect  selling  expenses,  including 
advertising,  and  these  amounts  were 
verified. 

DOC  Position.  SKF-Italy  claimed  all 
U.S.  advertising  expenses  as  indirect 
selling  expenses.  We  verified  SKF'- 
Italy's  U.S.  indirect  selling  expenses  and 
found  no  discrepancies.  The  purpose  of 
venfication  is  to  assess  the  overall 
accuracy  of  the  response.  This  does  net 
imply  that  the  Department  is  required  to 
review  each  and  every  charge  and 
adjustment.  Because  we  were  able  to 
verify  that  SKF-Italy's  US.  indirect 
selling  expense  claim  is  accurate,  we  are 
accepting  their  claim  of  advertising  as 
an  indirect  selling  expense. 

Comment  3.  Petitioner  argues  that  the 
Department  should  not  deduct 
advertising  expenses  for  the  printing 
and  publication  of  catalogues  in  the 
home  market  as  a  direct  selling  expense 
because  SKF-France  has  not 
established,  and  the  Department  has  not 
verified,  that  these  expenses  were 
incurred  by  SKF-France  on  behalf  of  its 
customer  for  sales  to  the  end-user  of  the 
merchandise. 

SKF-France  argues  that  the  claimed 
adjustment  for  advertising  expenses 
was  based  on  actual  expenses  incurred 
during  the  period  of  investigation  which 
were  directly  related  to  the  products 
under  investigation. 

DOC  Position.  The  purpose  of 
verification  is  to  assess  the  overall 
accuracy  of  the  response.  This  does  not 
imply  that  the  Department  is  required  to 
review  each  and  every  charge  and 
adjustment  at  verification  Because  we 
were  able  to  verify  that  the  response 
submitted  by  SKF-France  was  g'^ncrally 
accurate,  we  have  accepted  this 
adjustment  as  verified  and  have  treated 
it  as  a  direct  selling  expense  for 
purposes  of  the  final  determination. 
However,  for  sales  which  are  made  to 
OEMs,  we  are  treating  such  expenses  as 


indirect  selling  expenses  because 
respondent's  catalogues  do  not  promote 
the  merchandise  sold  by  the  OEJvl. 

Comment  4.  Petitioner  states  that  the 
Department  should  deny  Nachi's 
claimed  adjustment  for  expenses 
relating  to  the  distribution  of 
promotional  samples  in  the  home  market 
because  such  samples  were  not  a 
condition  of  sale,  attributable  to  the 
resale  of  merchandise  by  the  purchaser, 
nor  does  any  other  evidence  exist  that  a 
direct  relationship  exists  between  the 
samples  and  sales  under  consideration. 

DOC  Position.  We  consider  the 
expense  incurred  in  the  distribution  of 
samples  to  be  an  appropriate  sales 
promotion  expense  and  we  have  made 
this  adjustment.  Providing  samples  to 
potential  customers  is  a  legitimate  form 
of  advertising  For  expenses  incurred  in 
advertising  or  sales  promotion  to  be 
considered  a  direct  selling  expense, 
there  must  be  an  assumption  by  the 
seller  of  a  purchaser's  advertising  costs 
(see  19  CFR  353.15(b)).  We  find  that  to 
be  the  case  in  Nachi's  claimed  sales 
promotion  expense. 

It  is  inherently  very  difficult  to  tie  any 
form  of  advertising  to  a  specific  sale, 
and  the  Department  has  never  made 
that  a  requirement  before  accepting  a 
claimed  advertising  expense  as  an 
appropriate  direct  selling  expense. 
Advertising  need  only  be  proven  to  be 
directed  toward  the  customer's 
customers.  Therefore,  expenses  incurred 
in  providing  samples  to  dealers  and 
distributors  in  the  home  market  have 
been  allowed  as  direct  selling  expenses. 
We  have  treated  the  expenses  for 
samples  to  OFJvIs  in  the  home  market  as 
indirect  selling  expenses  since  the  OEM 
does  not  sell  or  advertise  the  subject 
merchandise. 

Comment  5.  Petitioner  states  that  the 
Department  should  deny  Nachi's  home 
market  advertising  expenses  which 
allegedly  relate  to  sales  to  OEMs 
because  Nachi  failed  to  demonstrate 
that  expenses  for  advertisements  in 
newspapers,  trade  journals  and  on 
billboards  were  directed  to  the  OEM's 
customer. 

DOC  Position.  In  the  preliminary 
determinations,  as  well  as  in  these  final 
determinations,  we  have  disallowed 
advertising  expenses  on  OEM  sales  that 
have  been  claimed  as  direct  expenses. 
Instead,  we  have  treated  such  expenses 
as  indirect  selling  expenses.  For 
advertising  to  be  treated  as  a  direct 
expense,  it  must  be  assumed  on  behalf 
of  a  respondent's  customer  that  is,  in 
the  instant  case,  it  must  be  shown  to  be 
directed  toward  Nachi's  customer's 
customer.  Such  advertising  was  not 
undertaken  or  demonstrated  to  have 
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been  undertaken  by  Nachi  on  behalf  of 
its  OEM  customers. 

Comment  6.  Petitioner  contends  that 
the  Department  should  deduct  from  U.S 
price  any  expenses  incurred  with 
respect  to  U.S.  sales  of  ICSA 
merchandise,  whether  incurred  in  Italy. 
France,  or  the  United  States.  In  addition, 
petitioner  argues  that  a  discrepancy  in 
the  U.S.  advertising  expense  calculation 
identified  at  verification  in  the  United 
States  should  be  corrected  in  the  final 
determinations. 

DOC  Position.  We  have  properly 
deducted  all  verified  indirect  selling 
expenses  incurred  on  sales  to  the  United 
States.  We  have  revised  the  amount 
incurred  for  advertising  based  on 
verified  information. 

Comment  7.  Petitioner  contends  that 
ICSA's  home  market  advertising 
expenses  should  be  disallowed  because 
it  has  not  been  established  by 
respondent  whether  these  expenses 
were  incurred  on  the  behalf  of  second- 
level  customers  or  original  purchasers. 
In  addition,  petitioner  argues  that  these 
expenses  do  not  merit  consideration  as 
an  indirect  selling  expense  because  it  is 
ambiguous  as  to  what  portion  of  these 
expenses  are  attributable  to  home 
market  or  export  sales. 

ICSA  contends  that  the  home  market 
advertising  and  sales  efforts  of  SNRI. 
SNR's  Italian  sales  subsidiary,  are 
directed  at  the  ultimate  consumer  of 
bearings.  ICSA  argues  that  its 
advertising  expenses  should  be 
classified  as  direct  selling  expenses. 

DOC  Position.  ICSA  presented  no 
convincing  evidence  that  the  reported 
home  market  advertising  expenses  were 
incurred  on  behalf  its  customer.  In 
addition,  we  found  that  advertising  cost 
centers  used  to  calculate  advertising 
expenses  contained  items  indirectly 
related  to  advertising  efforts.  Therefore, 
we  are  treating  these  home  market 
advertising  expenses  as  an  indirect 
selling  expense. 

Comment  8.  Petitioner  contends  that 
there  should  be  a  corresponding 
deduction  from  SNR's  exporter's  sales 
price  for  any  advertising  deductions 
made  in  the  home  market.  Petitioner 
asserts  that  it  is  likely  that  respondent 
has  not  reported  certain  home  market 
advertising  expenses  incurred  for  U.S. 
sales, 

DOC  Position.  We  have  used  the  data 
which  was  reported  and  verified.  We 
verified  the  basis  of  claimed  advertising 
expense  adjustments  and  saw  no 
evidence  of  unreported  advertising 
expenses. 

Comment  9.  Petitioner  contends  that 
the  Department  should  deduct  from  U.S. 
price  any  advertising  expenses  incurred 
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management's  best  estimate  as  to  how 
to  subdivide  advertising  expenses  into 
direct  and  indirort  secments  since  the 


should  be  used  in  the  final 
determination. 
DOC  Position.  At  verification,  we 
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sample  bearings  was  not  claimed  as  part 
of  the  expense  FAG-ltaly  reported. 
Comment  16.  Petitioner  argues  that 


end  user  of  the  product.  Also,  the.se 
expenses  should  not  he  allowed  as  an 
indirect  selling  expense  because 


DOC  Position.  We  saw  no  evidence 
that  the  advertising  expenses  claimed 
on  U.S.  sales  were  incurred  on  behalf  of 
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in  either  France  cr  the  United  States 
with  respect  to  U.S.  sales  of  SNR 

merrhandise. 

DOC  Position-  VVe  saw  no  such 
pvider.ce  of  unreported  advertising 
e\ponscs  in  either  market.  We  have 
used  verified  information  for  these  final 
determinations. 

C'KT.rruv:'  m.  Petitioner  contends  that 
the  Department  should  disallow  SNR's 
home  market  advertising  expenses  as 
direct  selling  expenses  for  the  fo!lnv\ing 
reasons:  ft)  SNR's  claim  ;ind 
demonstration  that  ce.''*.Mn  expenses  are 
related  to  distributors  Joes  not 
aatomatically  make  these  expenses 
direct;  (2)  the  Department  could  not 
verify  whether  these  efforts  were 
directed  at  end-users  or  distnbutors;  (3) 
SNR  hds  admitted  tha*  0FA1  advertising 
was  in  reality  public  rel^i'ion  eff'irts  to 
keep  OEM  customers  informed  on  the 
financial  heal'h  and  the  quality  control 
procedures  of  S.NR:  14]  reported  home 
market  advertising  expenses  are  in 
petitioner's  estimation  fixed  expenses 
such  as  salaries  and  fees  for  SNR 
employees  working  on  advertising  and 
promotion;  and  (5)  SNR  used  1987 
expenses  as  well  as  products  outside  the 
scope  of  the  investigation  in  its  hone 
market  allocation  methodology 

SNR  contends  that  40  percent  of  its 
home  market  advertising  and  sales 
promotion  expenses  were  directed  at  the 
ultimate  consumer  of  bearings  SNR 
argues  that  these  advertising  expenses 
for  invitations  to  trade  shows,  annual 
reports,  quality  brochures  and  leaflets, 
angular  contact  bearing  brochures,  and 
press  advertisements  should  be  treated 
as  direct  selling  expenses, 

DOC  Position.  SNR  presented  no 
convincing  evidence  that  the  reported 
advertising  expenses  were  incurred  (jn 
behalf  of  or  directed  at  the  customer  of 
Its  customer.  We  found  that  the  claimed 
OKM  advertising  efforts  were  for  public 
rela'ion  efforts  designed  to  educate 
S.NR's  OF-M  customers  .Mso.  quaii'y 
brijLhures  were  used  by  SNR  s  quality 
control  department  to  inform  its 
customers,  not  its  custom.e:  s  customers, 
on  this  department  s  activities  The 
advertising  examples  which  SNR 
submitted  were  institutional  in  nature. 
Therefore,  we  have  treated  these  home 
m.arket  advertising  expenses  as  an 
indirect  selling  expense. 

Ciirnm/'nt  1}  Petitioner  contends  iha! 
FAG-FRG  divided  its  claimed  U.S. 
advertising  expenses  into  direct  and 
indirect  por'ions  based  on 
management's  experience  which  is 
unsupported  by  the  record.  Ac;cordingly. 
these  claimed  expenses  should  be 
treated  as  direct  selling  expanses. 

F.AC-FRG  contends  that  it  calculated 
advertising  expenses  based  on 


management's  best  estimate  as  to  how 
to  subdivide  advertising  expenses  into 
direct  and  indi'ect  segments  since  the 
company  did  not  maintain  records  that 
would  have  been  of  assistance  to  it  in 
this  endeavor.  FAG-Germany  recognizes 
that  this  approach  was  less  than  precise 
but  it  was  the  most  reasonable  under 
the  circumstances. 

DOC  Position.  At  verificalion,  we 
determined  that  these  expenses  were 
institutional  in  nature  and  not  related 
specifically  to  the  subject  merchandise. 
Therefore,  for  the  final  determinations. 
we  have  treated  these  expenses  as  an 
indirect  selling  expense. 

Comment  12.  Petitioner  argues  that 
those  home  market  advertising  expenses 
claimed  by  FAG-FRG  either  were 
incurred  outside  the  period  of 
investigation,  not  directly  or  indirectly 
related  to  sales  of  the  subject 
merchandise  dunng  the  period  of 
investigation,  and  were  not  properly 
allocated.  Accordingly,  the  Depaitment 
should  disallow  the  claimed  expenses  as 
an  adjustment  to  foreign  market  value. 
However,  should  the  Department  choose 
to  treat  such  expenses  as  part  of  the 
home  market  offset,  only  those  expenses 
which  did  verify  should  be  included.  In 
the  alternative,  none  of  the  expenses 
should  be  included  as  part  of  the  offset. 

FAG-FRG  contends  th.it  I's  claim  for 
a  direct  selling  expense  adjustment  to 
foreign  market  value  for  advertising 
expenses  incurred  in  the  home  m.irket 
should  be  allowed  in  the  final 
determination.  In  support.  FAG-FRG 
claims  that  the  reported  expenses  werp 
directed  toward  the  home  market. 
employed  a  nondistortive  allocation 
methodology  to  separate  expenses 
among  bearing  and  non-bearing 
products,  and  justifiably  used  annual 
data  to  capture  the  costs  of  applir.ible 
artivities  over  the  entire  year. 

DOC  Position  Verification  of  FAG- 
FRG'i  claimed  advertising  expenses 
indicated  that  they  were  of  an 
institutional  nature  and  not  related 
specifically  to  the  subject  merchandise. 
Therefore,  we  have  treated  these 
claimed  expenses  as  indirect  selling 
expenses  in  the  final  determinations. 

Comment  13.  Petitioner  claims  that 
FAG-Italy  provided  no  support  for  its 
segregation  of  U.S.  advertising  expanses 
into  direct  and  indirect  expenses 
Consequently,  all  US.  advertising 
expenses  should  be  treated  as  direct 
selling  expenses  for  purposes  of  the  firi.il 
determination. 

FAG-ltaly  argues  that  it  made  a 
reasonable  allocation  of  US.  advertising 
expenditures  between  those  directed  at 
its  customer's  customers  and  those 
focused  on  its  own  customers. 
Accordingly,  the  claimed  expenses 


should  be  used  in  the  final 
determination. 

DOC  Position.  At  verification,  we 
determined  that  these  F.-\G-Italy  s 
expenses  were  institutional  in  nature 
and  not  related  specifically  to  the 
subject  merchandise.  Therefore,  for  the 
final  detenninations.  we  have  treated 
these  expenses  as  an  indirect  selling 
expense. 

Comment  14.  Petitioner  asserts  that 
FAG-ltaly  has  failed  to  establish  that 
home  m.arket  advertising  expenses  are 
incurred  on  advertising  and  sales 
promotion  directed  at  the  second-level 
customer  or  end-user  of  the  product 
other  than  the  original  purchaser. 
Therefore,  the  Department  should  reject 
this  claim  as  a  direct  selling  expense  in 
the  home  market. 

FAG-Iialy  asserts  that  its  claim  for  a 
direct  selling  expense  adjustment  to 
foreign  market  value  for  advertising 
expenses  should  be  allowed  in  the  fin.il 
determination  since  it  demonstrated  that 
these  expenses  were  directed  to  its 
customers'  customers.  Further,  FAG- 
ltaly  asserts  that  verification  supports 
that  the  claimed  expenses  were  properly 
claimed  and  incurred  as  direct  selling 
expenses. 

DOC  Position.  "Verification  of  FAG- 
Italy's  claimed  advertising  expenses 
indicated  that  they  were  of  an 
institutional  nature  and  not  related 
specifically  to  the  subject  merchandise. 
Therefore,  we  have  treated  these 
claimed  expenses  as  indirect  sellinji 
expenses  in  the  final  determinations. 

Comnwnt  13.  Petitioner  contends  that 
the  ( ost  of  sample  bearings  claimed  as  a 
direct  selling  expense  by  FAG-ltaly 
should  be  disallowed  not  only  because 
they  were  shipped  in  1987,  but  also 
because  they  lack  any  direct 
relationship  to  the  products  under 
investigation. 

F.^G-Italy  argues  that  the 
Department's  verification  report 
misrepresented  FAG's  claim  for  the  cost 
of  sample  bearings  as  a  direct  selling 
expense  by  stating  that  these  expenses 
represented  "the  cost  oi  shipping  sample 
bearings  *   *   "  "  (emphasis  added). 
Rather,  the  claimed  expenses  represent 
the  costs  of  the  free  sample  bearings 
themselves.  Accordingly,  which  the 
Department  should  treat  this  cost  as  a 
direct  selling  expense  in  its  final 
determination, 

DOC  Position.  We  have  deducted  as  a 
direct  selling  expense  the  cost  to  FAG- 
ltaly  of  providing  samples  to 
distributors.  The  cost  of  samples 
provided  to  OEMs  has  been  treated  as 
an  indirect  selling  expense  because  the 
requirements  of  19  CFR  353.15(b|  have 
not  been  met.  The  shipping  cost  of  these 


sample  bearings  was  not  claimed  as  part 
of  the  expense  FAG-ltaly  reported. 

Comment  16.  Petitioner  argues  that 
the  Department  should  allow  no  direct 
adjustment  to  FM'V  for  home  market 
advertising  expenses  because  I.NA-FRG 
has  failed  to  demonstrate  that  such 
expenses  are  incurred  on  advertising 
directed  at  the  second-level  customer  or 
end  user  of  the  product.  Petitioner  slates 
also  that  it  appears  that  INA's  home 
market  expenses  may  include  expenses 
attributable  to  export  sales.  Petitioner 
contends  that  the  Department  should 
allow  no  indirect  adjustment  as  well. 
Petitioner  points  out  that  I.NA  had  based 
advertising  expense  in  part  upon  an 
unsubstantiated  attribution  of  expenses 
incurred  by  I.NA's  technical  literature 
cost  center.  In  addition,  total  advertising 
expenses,  including  expenses  incurred 
with  respect  to  products  not  under 
investigation,  were  allocated  over  IN'As 
total  domestic  sales,  which,  petitioner 
argues,  the  Department  was  unable  to 
verify. 

INA-FRG  argues  that  advertising 
expenses  should  be  treated  as  direct 
expenses.  INA-FRG  states  that  its 
allocation  methodology  is  reasonable 
and  cites  Color  Picture  Tubes  from 
Japan.  52  FR  44171  (1987).  INA-FRG 
claims  that  its  advertising  expenses 
constitute  a  direct  selling  expense 
because  the  expenses  were  incurred  for 
advertising  directed  at  its  customer's 
customers.  Respondent  states  that  the 
Department  verified  this  and  refers  to 
the  Verification  Report  at  pages  11-12. 

DOC  Position.  We  have  treated  these 
advertising  expenses  as  indirect  selling 
expenses.  At  verification.  INA-FRG  was 
unable  to  demonstrate  that  its  claimed 
expenses  were  incurred  on  behalf  of  its 
customers.  We  also  verified  that  the 
allocation  of  these  expenses  was 
reasonable. 

Comment  17.  Petitioner  argues  that 
I.NA-France's  U.S.  advertising  expenses 
should  be  deducted  as  a  direct  expense 
because  catalogs  and  price  lists  may  be 
provided  to  respondent's  customer  to 
use  in  reselling  the  merchandise. 
Petitioner  cites  TAe  Ttmnun  Company  v. 
Urjtud  States.  673  F.  Supp.  at  510-514. 

DOCPositio:    INA-USA  included  the 
costs  incurred  for  aavertising  in  the 
United  States  in  its  calculation  of 
indirect  selling  expenses.  We  found  no 
evidence  that  I.NA-USA  incurred 
expenses  on  advertising  directed  at  the 
customer  s  customer. 

Comment  18.  Petilioner  argues  that 
the  Department  should  allow  no  direct 
adjustment  to  foreign  market  value  for 
INA-France  advertising  expenses 
because  respondent  was  unable  to 
demonstrate  that  its  advertising  was 
directed  at  the  second-level  customer  or 


end-user  of  the  product.  Also,  these 
expenses  should  not  be  allowed  as  an 
indirect  selling  expense  because 
respondent  provided  no  evidence  that 
they  were  incurred  only  for  home 
market  sales,  as  opposed  to  export  or 
U,S.  sales. 

DOC  Position.  We  are  treating  these 
advertising  expenses  as  indirect 
expenses.  INA  was  unable  to 
demonstrate  that  its  claimed  advertising 
expenses  were  incurred  on  behalf  of  its 
customers.  At  verification,  we  found 
that  INA  allocated  its  advertising 
expenses  over  total  sales  (domestic  and 
export)  for  1987.  Because  INA's  reported 
expenses  were  incurred  on  all  sales,  we 
added  the  advertising  expense 
allocation  rate  in  the  home  market  to 
indirect  selling  expenses  in  the  U.S. 
market,  INA  included  the  advertising 
expenses  it  incurred  in  the  U.S.  market 
in  indirect  selling  expenses. 

Comm.ent  19.  PetiUoner  states  that 
NTN  should  be  denied  an  adjustment  for 
home  market  advertising  expenses 
because  NTN  has  failed  to  demonstrate 
that  such  expenses  were  assumed  on 
behalf  of  .NTN's  customer. 

DOC  Position.  NTN  did  not  claim 
home  market  advertising  expenses  as 
direct  selling  expenses.  We  are  treating 
them  as  indirect  selling  expenses. 

Comment  20.  Because  NSK's  U.S. 
catalog,  submitted  as  part  of  its 
response,  indicates  that  it  was  "printed 
in  Japan."  petitioner  contends  that 
NSK's  Japanese  advertising  expenses 
should  be  allocated  over  U.S.  as  well  as 
home  market  sales.  The  appropriate 
amount  could  then  be  deducted  from 
exporter's  sales  price.  Petitioner  makes 
the  same  comment  for  the  identical 
expenses  for  NTN  and  Nachi. 

DOC  Position.  NSK,  NTN  and  Nachi 
all  reported  the  cost  of  printing  English 
language  catalogs  in  their  claimed 
indirect  selling  expenses  for  U.S.  sales. 
Properly,  such  expenses,  if  incurred  on 
behalf  of  U.S.  distributors,  should  have 
been  reported  as  direct  selling  expenses. 
However,  inasmuch  as  §  353.23(a)  of  the 
Department's  regulations  allows  the 
Department  to  disregard  insignificant 
adjustments,  and  we  have  verified  that 
those  expenses  are  insignificant,  we 
have  treated  them  as  indirect  selling 
expenses  for  purposes  of  the  final 
determ.inations. 

Comment  21.  Petitioner  maintains  that 
NMB/Pelmec  Singapore  improperly 
claimed  U.S.  advertising  expenses  as 
indirect  selling  expenses.  Because  NMB/ 
Pelmec  has  not  provided  sufficient 
information  demonstrating  that  these 
expenses  constitute  indirect  selling 
expenses,  the  Department  should  deduct 
all  advertising  costs  as  direct  selling 
expenses  from  the  U.S.  price. 


DOC  Position.  We  saw  no  evidence 
that  the  advertising  expenses  claimed 
on  U.S.  sales  were  incurred  on  behalf  of 
NMB/Pelmec  Singapore's  customers. 
We  have,  therefore,  treated  these 
expenses  as  indirect  selling  expenses. 

Comment  22.  Petitioner  contends  that 
N'MB/Pelmec  Thai's  advertising 
expenses  in  the  United  Stales  consisted 
of  multi-product  catalogs,  trade  journals, 
trade  shows,  and  on-site  displays  and 
photographs.  Such  advertising  expenses 
are  not  shown  either  to  be  incurred  on 
behalf  of  NMB/Pelmec-Thailand's  U.S. 
customers  or  to  be  institutional  in 
nature.  Therefore,  petitioner  maintains 
that  there  is  insuificient  data  upon 
which  to  determine  that  such  costs  are 
indirectly  related  to  the  sales  under 
consideration.  As  such,  petitioner 
contends  that  these  expenses  should  be 
presumed  to  be  direct  selling  expenses. 

DOC  Position.  We  saw  no  evidence 
that  the  advertising  expenses  claimed 
on  U.S.  sales  were  incurred  on  behalf  of 
NMB/Pelmec-Thailand's  customers. 
Therefore,  we  have  treated  these 
expenses  as  indirect  selling  expenses. 

Comment  23.  Petitioner  contends  that 
Minebea  Japan  was  unable  to 
demonstrate  at  verification  that  the 
reported  home  market  advertising 
expenses  were  the  result  of  advertising 
incurred  on  behalf  of  its  customers. 
Therefore,  the  Department  should 
disallow  any  adjustment  for  home 
market  advertising  expenses  in  the  final 
determination. 

DOC  Position.  Minebea  Japan  was 
unable  to  demonstrate  at  verification 
that  the  advertising  expenses  claimed 
on  home  market  sales  were  incurred  on 
behalf  of  its  customers.  Therefore,  we 
have  treated  these  expenses  as  indirect 
selling  expenses. 

Comment  24.  Petitioner  contends  that 
the  Department  verified  Minebea 
Japan's  advertising  expenses  in  the 
United  States,  which  consisted  of  multi- 
product  catalogs,  trade  journals,  trade 
shows,  and  on-site  displays  and 
photographs.  Such  advertising  expenses 
have  not  been  shown  either  to  be 
incurred  on  behalf  of  Minebea's  U.S. 
customers  or  to  be  institutional  in 
nature.  Therefore,  petitioner  maintains 
that  there  is  insufllcient  data  upon 
which  to  determine  that  such  costs  are 
indirectly  related  to  the  sales  under 
consideration.  As  such,  petitioner 
contends  that  these  expenses  should  be 
presumed  to  be  direct  selling  expenses. 

DOC  Position.  We  saw  no  evidence 
that  the  advertising  expenses  claimed 
on  U.S.  sales  were  incurred  on  behalf  of 
Minebea  japan's  customers.  Therefore, 
we  have  treated  these  expenses  as 
indirect  selling  expenses. 


19060 


Federal  Register  /  Vol.  54,  \u.  M  /  Wednesday.  Mdv  3,  1989  /  Notices 


Comment  25.  Petitioner  argues  that  we 
should  not  allow  any  deductions  for 
advcrrisinj^  expenses  because  Rose's 


advf 


:i  1  rred  at  OEM  customers 


of  th-j  conipan)  and  is  not  attributable 
to  a  later  sale  of  the  merchandise  by  a 
purchaser  as  required  under  the 
Department's  rp<?ulations. 

Rosp  -i^rcf's  v;,!'  'he  advertising 
t  vpenses  are  i   -H'  1  ,it  OEM  customers 
but  notes  that  it  does  not  make  sense  to 
aim  its  advertisira  t'   's  customer's 

customers  in  that  : r  ">js  are  often 

cnly  a  very  minor  par^  nf  the  final 
product  produced  by  \\\\)  OFM.  Rose 
argues  that  the  proper  rule  to  apply  in 
this  Situation  is  that  if  a  company  can 
show  that  its  advertising  expenses  were 
incurred  m  promoting  business  with  its 
customers,  these  expenses  should  be 
allowed. 

DOC  Position.  Rose  s  advertising 
expenses  are  for  advertising  that  is 
directed  to  its  OEM  customers  and  not 
to  its  customer's  customers.  Therefore. 
these  exprnsf  s  are  indirect  selling 
expenses.  Since  we  are  making 
comparisons  to  purchase  price  sales  and 
consider  these  advertising  expenses  to 
be  indi'-ect  expenses,  we  have  not  made 
•ny  ad|us!nien's  to  home  market  prices 
to  reflect  these  expenses. 

Comment  26.  Petitioner  asserts  that 
the  Department  should  not  include  any 
expense  for  CNJN's  home  market 
comn^.issions  m  home  market  indirect 
selling  expenses  since  the  Depar'nicnt 
learned  at  verificri'ion  that  the 
commissions  GM.\  reported  paying  to 
its  Bielefeld  office  were  never  actually 
p^id 

DOC  Position.  We  have  not  included 
any  expense  for  related  party 
commissions  in  home  market  indirect 
selling  expenses  since  we  discovered  at 
verification  that  GM.\  did  not  pay 
commissions  to  related  parties  on  sales 
nade  through  its  Bielefeld  office.  We 
have  included  m  home  market  indirect 
selling  expenses  those  expenses 
incurred  by  GMN  in  the  operation  of  its 
Bielefeld  sales  office  These  expenses 
were  added  to  the  offset  for  those  home 
market  sales  made  through  the  Bielefeld 
sales  office. 

Comment  27.  Petitioner  claims  that 
F.'XG-Italy's  verification  established  that 
the  costs  of  the  commissu^ns  alleged  to 
have  been  paid  during  the  period  of 
investigation  are  based  on  1987  costs 
rtTuJ  on  the  ability  of  the  commissionaire 
to  meet  certain  sales  goals  and 
objectives.  Thus,  there  is  no  fixed 
relationship  between  the  1987  data  and 
the  commissions  paid  during  the  second 
h  ilf  of  the  period  of  investigation.  The 
Department  should  not  permit  this 
aJjustment  for  the  final  determination. 


PAG-Italy  asserts  that  annual  1987 
data  are  an  appropriate  basis  upon 
which  to  establish  the  level  of 
commissions  applicable  to  sales  in  1988 
as  commissions  are  granted  by  virtue  of 
the  attainment  of  specified  annual  sales 
targets. 

DOC  Position.  Verification  confirmed 
that  FAG-ltaly's  claimed  expenses  for 
commissions  in  the  home  market  are 
based  on  achievement  of  annual  sales 
targets.  Therefore,  annual  data  is  an 
appropriate  and  reasonable  basis  upon 
which  to  claim  commissions.  We  have 
allowed  FAG-ltaly's  claimed 
commission  costs  in  the  final 
determination. 

Comment  28.  Petitioner  argues  that 
one  of  NSK's  claimed  commission 
expenses  in  the  home  market  is  actually 
a  claim  for  inland  freight  and 
warehousing  expenses  in  the  guise  of 
price  adjustments.  In  this  case  NSK  pays 
a  distributor  for  transportation  and 
inventory  services  in  connection  with 
sales  to  a  home  market  customer. 

Petitioner  contends  that  the 
transportation  portion  of  the  expense 
could  be  an  allowable  adjustment  to 
foreign  market  value,  but  not  as  a 
rebate,  while  the  inventory  service 
portion  is  actually  an  impermissible 
claim  for  pre-sale  warehousing 
expenses. 

DOC  Position.  We  have  accepted 
NSK's  claim  for  treating  this  as  a  home 
market  direct  expense  as  the 
verification  showed  that  this  expen.se  is 
treated  and  paid  as  a  commission,  based 
on  a  percentage  of  the  selling  price.  We 
verified  that  the  distributor  does  not 
actually  incur  movement  and 
warehousing  expenses  on  behalf  of 
NSK,  since  the  commission  percentage 
is  fixed  by  negotiation  and  is  not 
affected  by  the  actual  expenses  the 
distributor  incurs. 

Comment  29.  Petitioner  alleges  that 
RHP's  allocation  methodology  with 
respect  to  credit  notes  is  inappropriate. 
Petitioner  argues  that  because  the  home 
market  sales  listing  was  limited  on  the 
basis  of  the  Department's  33  percent 
test,  the  Department  should  reject  the 
claimed  adjustment  since  credit  notes 
were  not  tied  to  specific  sales,  and  were 
allocated  across  all  sales.  Petitioner 
believes  that  because  credit  notes  may 
affect  only  part  numbers  that  have  been 
excluded  from  the  home  market  sales 
listing,  credit  notes  should  not  reduce  all 
home  market  prices  through  an  across- 
the-board  allocation. 

RHP  asserts  that  its  methodology  with 
respect  to  credit  notes  issued  on  home 
market  sales  was  developed  with  the 
knowledge  and  assistance  of  the 
Department  as  a  reasonable  means  of 
allocating  credit  note  costs  to  home 


market  transactions  and  since  it  has 
also  been  thoroughy  verified,  it  should 
be  used  in  the  final  determination. 
Rrspondent  contends  that  although 
credit  notes  relate  to  specific  sales.  RHP 
could  not  have  completed  this  laborious 
task  within  the  tight  time  constraints 
since  RHP  would  have  had  to  review 
each  note  m.inually.  Respondent  claims 
that  petitioner  s  assertion  that  the 
"reasonableness  "  of  the  allocation 
methodology  is  somehow  affected  by 
the  Department  8  33  percent  test  is 
unfounded  since  RHP's  home  market 
sales  listing  covers  thousanLis  of  units 
which  cimstitiite  a  significant  portion  of 
the  company's  total  U.K.  sales  during 
the  six-month  r  view  period. 
Respondent  submits  that  in  similar 
situations,  as  in  Portab'f  E'ertric 
Typewriters  from  japar.  0  '  FR  40,927. 
41). 930  (19881.  the  Depart.r.ent  has 
accepted  reasonable  allocation 
methodologies  developed  by 
respondents. 

DOC  Posm.'n.  The  Department  has 
made  an  adjustment  to  home  market 
price  for  credit  notes  issued  by  RHP  on 
home  market  sales  during  the  perind 
under  investig.ition.  The  Department 
reviewed  and  verified  RHP's  claimed 
adjustment  for  credit  notes  at 
verification.  The  Department  has  the 
discretion  to  determine  if  a  specific 
adjustment  has  been  appropriately 
reported  by  the  respondent.  In  this 
Situation,  we  determined  that  given  the 
substantial  quantity  of  credit  notes 
which  were  issued  on  sales  during  the 
review  period,  and  the  degree  of 
difficulty  and  the  enormous  amount  of 
time  that  would  have  been  involved  in 
!\  ing  these  credit  notes  to  specific  sales, 
RHP's  allocation  of  this  expense  is 
appropriate  and  reasonable  and  has 
been  accepted  for  purposes  of  our  final 
determination.  Furthermore,  there  was 
no  indication  at  verification  that  credit 
notes  may  have  been  limited  to  those 
part  numbers  which  have  not  been 
reported  to  the  Department  because  of 
the  reporting  requirements  in  this 
investig:ition,  nor  has  petitioner 
provided  any  basis  on  which  it  makes 
this  assertion, 

Commont  30.  Petitioner  contends  that 
the  timing  of  the  identification  of  U.S. 
credit  notes,  and  the  significant  revision 
of  the  computer  tapes  this  requires, 
justify  the  rejection  of  RfiP's  US  data 
as  unreliable  and  warrant  that  the  less 
than  fair  value  margin  for  RHP  be  based 
upon  the  highest  margin  for  any  U.K. 
ri'spondent.  Petitioner  requests  that,  at  a 
minimum,  a  deduction  be  made  in  the 
calculation  of  FSP  for  U.S.  credit  notes. 

DOC  Position.  The  Department  rejects 
the  characterization  of  RHP's  U.S.  data 
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as  unreliable  and  finds,  with  the 
exception  of  minor  adjustments,  that 
RHP's  U.S.  data  was  accurate. 
Therefore,  the  Department  has 
determined  that  despite  the  late  timing 
of  the  identification  of  U.S.  credit  notes, 
the  Department  will  use  the  verified 
data  in  its  less  than  fair  value  analysis 
of  RHP.  The  Department  will,  therefore, 
make  an  adjustment  to  U.S.  price  for 
credit  notes  issued  on  U.S.  sales  bv 
RHP. 

Comment  31.  Various  respondents 
state  that  the  Dep.-jrtment  incorrectly 
deducted  direct  selling  expenses  from 
exporter's  sales  price  (ESP),  instead  of 
making  an  adjustment  to  foreign  market 
value.  NTN.  NSK,  and  RHP  cite  Timken 
Co.  v.  United  States.  673  F.  Supp.  49,5, 
511  (CIT  1987)  in  support  nf  their 
statement.  RHP  also  rjtes  SCM  Corp.  v. 
Silver  Reed  America.  Inc..  753  F.2d  1033 
1036-38  (Fed.  Cir.  1985). 

Petitioner  asserts  that  the  Department 
should  continue  to  subtract  direct  selling 
expenses  from  ESP  since  to  treat  these 
expenses  as  a  circumstance  of  sale  and. 
therefore,  add  them  to  the  home  market 
price  would  increase  the  base  value 
upon  which  the  percentage  margin 
would  be  calculated  and  reduce  the 
margin  percentage.  Petitioner  contends 
that  because  the  ad  valorem  percentage 
is  thereby  reduced,  the  amount  of  duty 
collected  will  be  less  than  that 
warranted  by  the  actual  amount  of 
dumping  that  occurred  in  the  period  of 
investigation. 

DOC  Position.  Deducting  these 
expenses  from  the  U.S.  selling  price  is 
consistent  with  section  772(ej  of  the 
Tariff  Act  which  requires  the 
Department  to  reduce  ESP  for  "expenses 
generally  incurred  by  or  for  the  account 
of  the  exporter  *  *  '  in  selling  identical 
or  substantially  identical  merchandise 
*".  Furthenncre.  Timkcn  has  been 
remanded  to  the  Department  and  is  not 
yet  final.  The  Department  will  conhnue 
to  deduct  direct  selling  expenses  from 
both  the  U.S.  and  home  market  prices  in 
ESP  situations,  pending  a  final 
determination  of  this  issue  in  the  courts 
Comment  32.  Petitioner  requests  that 
the  Department  no!  accept  the  sales 
values  used  by  RHP  as  denominators, 
which  have  been  adjusted  for  rebates,  in 
the  allocation  of  expenses  incurred  by 
RffP.  Petitioner  argues  that  since  after- 
sale  rebates  are  an  adjustment  for 
circumstances  of  sale,  the  value  of  home 
market  sales  for  purposes  of  calculating 
the  per  unit  amount  of  various 
adjustments  should  not  be  net  of 
rebates. 

RHP  contends  that  it  is  completely 
proper  for  it  to  allocate  home  market 
selling  expenses  on  the  basis  of  sales 
value  net  of  rebates  and  discounts. 


Respondent  states  that  it  is  appropriate 
for  the  Department  to  treat  rebates  as  a 
price  adjustment  rather  than  as  a 
circum.stance  of  sale  adjustment  since 
rebates  reduce  the  net  prices  which 
customers  pay. 

DOC  Position.  The  Department  has 
accepted  the  sales  values  used  by  RHP 
as  denominators  in  the  allocation  of 
selling  expenses  incurred  by  RHP. 
Rebates  are  treated  by  the  Department 
as  an  adjustment  to  price  and  not  as  a 
circumstance  of  sale  adjustment 
Therefore,  the  appropriate  sales  value  to 
use  as  a  denominator  is  a  denominator 
net  of  rebates  since  that  value  refiects 
th(  revenue  the  company  intends  to 
realize  from  the  sale  of  its  merchandise. 
A  denominator  net  of  rebates  is  an 
accurate  representation  of  the  prices  at 
which  the  company  sold  its 
merchandise. 

Comment  33.  Petitioner  contends  that 
there  is  insufficient  data  on  the  record  to 
establish  that  the  alleged  RHP  indirect 
selling  expenses  were  in  fact  related  to 
sales  of  the  merchandise  in  the  home 
market.  Petitioner  requests  that  the 
Department  make  no  adjustment  for 
these  expenses  Petitioner  requests  that 
at  a  minimum,  to  the  extent  that  an 
adjustment  is  made,  a  portion  of  the 
expenses  including  expenses  of  the 
international  sales  divisions  be 
deducted  from  U.S.  price. 

DOC  Pnsiiicn.  The  Department 
thoroughly  verified  those  amounts 
claimed  by  RHP  as  indirect  selling 
expenses  and  established  that  RHP  had 
properly  reported  and  allocated  these 
expenses  to  both  the  U.S.  and  home 
markets. 

Comment  34.  Petitioner  contends  that 
no  adjustment  for  RHP's  indirect  selling 
expenses  should  be  made  to  foreign 
market  value  unless  ail  expenses  related 
to  export  sales  are  separately  identified. 
allocated,  and  deducted  from  exporter's 
sales  price  Furthermore,  petitioner 
argues  that  U.S.  indirect  seUing 
expenses  were  improperly  commingled 
with  other  export  selling  expenses  and 
allocated  over  all  export  sales. 
Petitioner  therefore  submits  that,  for 
purposes  of  the  final  determinations,  the 
calculation  of  U.S.  indirect  selling 
expenses  should  be  corrected  by 
allocating  those  expenses  related  only 
to  the  U.S.  market  over  U.S.  sales. 
DOC  Position.  The  Department 
thoioughly  verified  those  amounts 
claimed  by  RHP  as  indirect  selling 
expenses  and  established  that  RHP  had 
properiy  reported  and  allocated  these 
expenses  to  both  the  U.S.  and  home 
markets.  RHP  reported  as  part  of  its  U.S. 
indirect  selling  expenses  indirect  selling 
expenses  which  were  incurred  in  the 
home  market  on  behalf  of  all  sales.  RHP 


also  reportua  indirect  selling  expenses 
which  related  specifically  to  export 
sales.  These  expenses  have  been 
separately  identified  and  allocated  over 
RHP  export  sales.  For  its  ESP  sales.  RHP 
reported  that  it  had  also  incurred 
indirect  selling  expenses  in  the  United 
States  on  behalf  of  Its  U.S.  sales.  These 
sales  have  been  properly  identified  and 
allocated  over  RHFs  U.S.  sales. 
Therefore,  RHFs  U.S.  indirect  selling 
expenses  were  not  improperly 
commingled  with  other  export  selling 
expenses. 

Comment  35.  Petitioner  alleges  that 
the  Department  should  allow  no 
adjustment  to  foreign  market  value  for 
indirect  selling  expenses  since  GMN  has 
not  shown  that  all  of  the  components  of 
indirect  sellirig  expense  are  in  fact 
related  to  sales.  Petitioner  submits  that 
some  of  the  various  components  of 
indirect  selling  expenses  appear  to  be 
characterizable  as  general  and 
administrative  rather  than  selling 
expenses. 

DOC  Position.  At  verification,  we 
reviewed  the  indirect  selling  expense 
categories  reported  by  GMN.  These 
categories  include  technical  services, 
advertising.  Sales  Department,  Invoice 
Department,  the  Bielefeld  sales  office, 
and  administration  expenses.  We 
discovered  at  verification  that  with 
respect  to  each  of  these  categories,  with 
the  exception  of  administration,  the 
expenses  which  GMN  reported  were  all 
incurred  by  cost  centers  with  selling 
functions.  These  cost  centers  contained 
expenses  incurred  directly  by  the  seUing 
function  {e.g.,  salaries,  gifts,  supplies,  or 
advertising),  plus  other  expenses  such 
as  housekeeping  or  debit  interest  which 
were  allocated  to  sales-related 
departments.  Therefore,  with  the 
exception  of  administration  expenses, 
we  have  allowed  these  expenses  as 
indirect  selling  expenses. 

The  administrative  expenses  which 
GMN  reported  as  an  indirect  selling 
expense  were  expenses  incurred  by 
GMN  and  then  allocated  to  a  general 
administrative  cost  center  for  each  of  its 
production  facilities,  plus  to  cost  centers 
for  the  data  processing  office  and  the 
Office  of  Standards.  The  expenses 
which  were  allocated  to  these  cost 
centers  included  wages  and  salaries, 
conununications,  office-related  expenses 
and  supplies.  We  have  determined  for 
purposes  of  our  final  determination  that 
the  administration  expenses  reported  by 
GMN  are  not  indirect  selling  expenses 
since  they  have  not  been  incurred  by 
departments  with  a  seUing  function  and 
have  no  relation  to  sales  which  are 
made  by  GMN. 
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Comment  16.  Petitioner  contends  that 
ds  SKFSwpden  did  not  provide  an 
Itemized  dcscnptinn  of  its  U.S.  indirect 
SL'il:;-«  expenses  for  part  of  the  period  of 
in^es'iBiition  as  per  Department's 
req  les's  and  that  these  costs  should  be 
deducted  from  L'.S  price  as  direct 
sellmi^  expenses  for  the  pu.'-poses  of  the 
firsdl  df  termination. 

SKP'-Sweden  contends  th.tl  U.S. 
indirect  sellinji  expenses  were  properly 
calculated  and  that  SKF-USA  provided 
a  detailed  description  of  its  indirect 
selling  expenses,  inc  ludina  advertising 
expenses  in  accofdanre  vMth  the 
Departments  request  [<.>:  information. 
Therefore.  SKF-Sweden  argues  that 
indirect  selling  expenses  have  been 
V  en  Red. 

DOC  Position.  SKF-L'S.\  provided  an 
Itemized  description  of  its  indirect 
selling  expenses.  All  expenses  incliuitd 
in  indirect  selling  expenses  were 
examined  at  verification  and  found  to  be 
related  to  sales.  We  have,  therefore. 
made  an  adjustnent  for  these  expenses. 

Comment  37.  Petitioner  argues  that, 
for  SKF-UK.  the  Department  should  not 
allow  any  deduction  from  home  market 
price  for  indirect  selling  expenses. 
Petitioner  contends  that  SKF-UK  failed 
to  link  the  claimed  indirect  selling 
expenses  to  home  market  sales. 

DOC  Position.  While  we  have  allowed 
an  adjustment  for  certain  SKF-UK  home 
maricet  indirect  selling  expenses,  the 
adjustment  was  made  for  only  those 
expenses  that  were  both  explicitly 
identified  as  selling  expenses  and 
sufficiently  linked  to  home  market  sales. 

Comment  38.  Petitioner  argues  that 
the  Department  should  not  allow  SKF- 
Sweden's  claim  for  an  adjustment  to 
FMV  for  indirect  selling  expenses 
Petitioner  claims  that  the  verification 
team  was  only  able  to  trace  totals  in  the 
computer  tape  listings  but  did  not  have 
worksheets  which  showed  a  detailed 
breakdown  of  indirect  selling  expenses. 
Petitioner  contends  that  SKFSweden 
has  not  submitted  revised  worksheets 
showing  the  line  item  allocation  of  these 
expenses,  whether  they  are  even  selling 
expenses,  their  relation  to  SKF- 
Sweden's  home  market  sales,  .ind  the 
method  used  to  allocate  them 

SKF-Sweden  argues  that  the  petitioner 
erroneously  implies  that  it  faded  to 
provide  the  verification  team  with 
worksheets  supporting  its  indirect 
selling  expenses.  SKF-Sweden  asserts 
that  such  worksheets  were  provided 
prior  to  verification,  supplemented  at 
verification,  and  then  revised  and 
submitted  for  the  record  following 
verification, 

DOC Po^  tion.  We  are  allowing  this 
adjustment.  The  percentage  amount  of 
indirect  selling  expenses  on  the 


computer  tape  sales  listing  matched  the 
percent  supported  by  the  verification 
exhibits.  The  verification  team  did  trace 
all  line  items  back  to  accounting 
records. 

Comment  39.  Petitioner  contends  that 
as  SKF-France  provided  no  itemized 
breakdown  of  Clamart's  home  market 
indirect  selling  expenses,  the 
Department  should  disallow  these 
expenses  for  purposes  of  the  final 
determination  as  it  is  far  too  late  in  this 
investigation  to  provide  new  and 
supplemental  information. 

SKF-France  claims  that  its  indirect 
selling  expenses  were  presented  to  the 
Department  and  verified. 

DOC  Position.  SKF-France  did 
provide  a  worksheet  showing  the 
itemized  breakdown  of  Clamart's 
indirect  selling  expenses  in  its 
submission  to  the  Department  dated 
November  10, 1988.  TTiese  expenses 
were  verified.  However,  we  have 
adjusted  the  indirect  selling  expenses 
reported  for  Clam.art  s  home  market 
sales  to  exclude  the  expenses  incurred 
by  the  related  distributor,  because  the 
related  distributor  s  sales  were  not 
included  in  the  home  market  database. 

Comment  40.  Petitioner  submits  the 
Department  was  unable  to  verify  SKF- 
France  (.XDRI's  home  market  indirect 
selling  expenses  because  the 
worksheets  presented  at  verification  did 
not  match  the  list  of  expen.ses  provided 
prior  to  verification.  Therefore, 
petitioner  argues  that  ADR's  home 
market  selling  expenses  were  not 
verified  and  cannot  be  used  for  the 
purposes  of  the  final  determination. 

SKF-France  contends  that  ADR's 
indirect  selling  expenses  provided  to  the 
Department  were  derived  from  ADR's 
standard  chart  of  accounts  SKF-France 
claims  that  a  calculation  and  allocation 
methodolotiy  were  submitted  prior  to 
verification,  contrary  to  the 
Department's  statements  in  its 
verification  report.  SKF-France  claims 
that  its  indirect  selling  expenses, 
including  product  liability  expenses. 
v\pre  deemed  verified, 

DOC  Position.  Although  the 
Department  was  able  to  tie  total  indirect 
selling  expenses  to  ADR  s  financial 
statements.  ADR  was  unable  to 
document  its  proposed  allocation 
methodology.  However,  after  examining 
other  sales  data  submitted  by  ADR.  and 
after  considering  alternative  sources  to 
use  as  best  information  available,  the 
Department  has  decided  to  use  ADR's 
reported  figures  for  indirect  selling 
expenses  incurred  in  France  on  both 
U.S.  and  home  market  sales  as  the  best 
information  available  for  purposes  of 
the  final  determination. 


Comment  U.  Petitioner  contends  that 
the  Department  should  refuse  to  accept 
Nachi's  revisions  to  indirect  Si.-Uing 
expenses  because  such  revisions 
constitute  substantial  chanttes  wliitli 
were  not  completely  verified.  Petitioner 
al'f-ges  that  because  a  portion  of  the 
allocation  method  was  unverififible  [i.e. 
historical  cost  allocation  d^ta  was  not 
available),  and  therefore  unreliable,  the 
Department  should  refuse  to  accept  the 
revised  tape.  Petitioner  states  that  if  the 
D(  partment  accepts  the  revised  figures 
for  indirect  selling  expenses,  the 
Department  should  ensure  that  indirect 
selling  expenses  are  not  improperly 
allocated  to  sales  to  trading  companies, 
and  that  expenses  attributable  to 
tapeicd  roller  bearings  are  excluded 
from  the  subject  sales. 

DOC  Position.  In  preparation  for 
verification.  Nachi  officials  discovered 
that  they  had  underreported  the  indirect 
selling  expenses  attributable  to  ESP 
sales  They  corrected  the  error  before 
the  beginning  of  verification  and  the 
Department  was  able  to  verify  the 
revised  indirect  selling  expenses.  We 
have,  therefore,  used  the  revised,  and 
verified,  expenses  in  this  final 
determination.  We  also  determined  that 
the  allocation  of  the  expenses  to  the 
subject  merchandise  was  reasonable. 
Furthermore,  these  expenses  were  not 
allocated  to  purchase  price  sales  made 
to  Japanese  trading  companies,  nor  w(  re 
the  expenses  allocated  over  sales  of 
tapered  roller  bearings. 

Comment  42.  With  respect  to  ICS.A  s 
home  market  indirect  selling  expenses 
incurred  by  SNRI  in  Italy,  petitioner 
contends  that  the  Department  did  not 
verify  whether  the  items  included  were 
related  to  Italian  sales  or  to  export 
sales.  In  addition,  petitioner  argues  that 
many  of  the  items  may  have  been 
double  counted  or  may  not  be  related  to 
the  sales  of  products. 

DOC  Position.  We  have  accepted  the 
claimed  indirect  selling  expenses  in  our 
final  determinations.  At  verification,  we 
saw  no  evidence  that  such  expenses 
were  incurred  on  export  sales,  that 
expenses  were  double  counted,  or  that 
they  were  not  related  to  sales  of  the 
products  under  investigation. 

Comment  43.  Petitioner  contends  that 
SNR  has  claimed  salaries  for  home 
market  advertising,  technical  services, 
and  quality  control  as  both  indirect  and 
direct  selling  expenses.  Petitioner  claims 
that  the  Department  should  limit  any 
deduction  for  indirect  selling  expenses 
to  ensure  that  there  is  no  double 
counting. 

DOC  Position.  We  verified  that  there 
were  no  instances  of  double  counting. 


Comment  41  Petitioner  asserts  the 
following  regarding  SNR  s  U.S.  indirect 
selling  expenses:  (1)  Indirect  selling 
expenses  incurred  in  France  are 
understated  by  the  exclusion  of  related 
items  such  as  professional  services, 
office  expersfs,  travel  and 
entertainment,  employee  benefits,  rent, 
etc.:  f2)  percentages  for  indirect  selling 
expenses  should  be  applied  to  the  US. 
gross  unit  price  instead  of  the  entry 
value  of  the  subject  merchandise;  and 
(3)  warehouse  maintenance  expenses 
should  be  based  on  value  rather  than 
weight. 

DOC  Position.  We  intend  to  use  the 
data  reported  and  verified.  We  saw 
nothing  at  verification  indicating  that 
respondent  understated  indirect  selling 
expenses  incurred  in  France.  SNR's 
indirect  selling  expense  factors  were 
applied  to  U,S,  gross  price  and 
warehouse  maintenance  expenses  were 
allocated  on  the  basis  of  weight.  'Weight 
is  more  closely  correlated  with  size  than 
is  value  and  size  is  what  determines 
warehouse  space  requirements  and 
maintenance  costs. 

Comment  4.5.  Petitioner  asserts  that 
FAG-FRG  provided  neither  a 
meaningful,  detailed  breakdov\n  by 
function  or  category  nor  worksheets 
showing  allocation  methodology  of 
indirect  selling  expenses  prior  to 
verification.  Further  verification 
demonstrated  that  certain  expenses 
were  either  incorrectly  included  in  or 
improperly  allocated  to  this  pool  of 
expenses.  Accordingly.  FAG-FRG's 
claim  for  indirect  selling  expenses 
should  be  disallowed  as  a  deduction 
from  foreign  market  valre  in  the  final 
determination. 

FAG-FRG  states  that  ihey  established 
at  verification  the  accuracy  of  the 
undeHying  data  and  the  reasonableness 
of  the  methodology  emploved  in  the 
reporting  of  indirect  selhns;  expenses. 

DOC  Position.  At  veriiication,  we 
examined  the  indirect  selling  expenses 
claimed  by  FAG-FRG  by  function  and 
category  according  to  its  cost  center 
classifitation  codes,  Veniiciition 
confirmed  that  F.AG-FRG  en^ployed  a 
reasonable  allocation  methodology. 
Hence,  we  will  allow  FAG-FRG's 
claimed  expenses  in  our  final 
determination. 

Comment  4n.  Petitioner  a.'-gues  that 
having  failed  to  produce  itemized, 
substantiated  data  for  home  market 
indirect  selling  expenses  incurred  during 
the  period  of  investigation.  F.A,G  Italy 
has  failed  to  prove  it  is  entitled  to  this 
adjustment  for  purposes  of  the  final 
determination. 

F.AG-ltaly  contends  that  its  alleged 
failure  to  provide  an  itemized 
breakdown  of  claimed  home  market 


indirect  selling  expenses  which  were 
disallowed  for  the  preliminary 
determination  was  remedied  at 
verification.  FAG-Italy  argues  further 
that  the  use  of  costs  based  on  calendar 
year  1987  reflects  all  normal  year-end 
adjustments  and  accruals.  Moreover, 
these  costs  are  linked  to  the  products 
under  investigation  as  FAG-Italy  is 
engaged  in  the  business  of  producing 
and  selling  bearings.  Accordingly,  the 
Department  should  now  allow  these 
expenses  for  the  final  determination. 

DOC  Position.  We  agree  with  FAG- 
Italy.  At  verification,  we  examined 
indirect  selling  expenses  claimed  by 
FAG  Italy  according  to  its  cost  center 
classification  codes.  Verification 
confirmed  that  FAG-Italy  employed  a 
reasonable  allocation  methodology. 
Hence,  we  have  allowed  FAG-Italy's 
claimed  expenses  in  our  final 
determination. 

Comment  4/.  Petitioner  argues  that 
the  Department  should  allow  no 
adjustment  to  FMV  for  indirect  selling 
expenses  because  at  verification,  much 
of  the  information  provided  by  LNA- 
FRG  was  found  to  be  unsupported.  For 
instance,  petitioner  points  out  the  INA 
was  unable  to  divide  the  costs  of  the 
General  Sales  Department  between 
domestic  and  export  sales.  INA-FRG 
believed  that  most  of  the  expenses  were 
incurred  for  domestic  sales,  so  it 
allocated  all  of  the  Department's  costs 
to  domestic  sales.  The  same  was  done 
for  expenses  attributable  to  the  salary  of 
the  president  of  the  sales  division. 
Petitioner  asserts  that  LNA-FRG  was 
unable  to  substantiate  its  allocation  of 
the  costs  of  the  Logistics  Department  to 
indirect  home  market  selling  expenses. 
In  addition,  petitioner  argues  that  the 
Social  Cost  Center  does  not  perform  a 
sales  function  at  all  and  that  its 
expenses  are  actually  general  expenses 
or  those  pertaining  to  administration. 

Respondent  argues  that  the 
Department  should  utilize  the  claimed 
home  market  selling  expenses  for 
purposes  of  the  final  determination. 
Respondent  states  that  it  provided  a 
specific  breakdown  of  these  expenses 
and  that  the  Department  found  no 
discrepancies  with  it  at  verification. 
Respondent  cites  Portable  Electric 
Typewriters  from  Japan.  48  FR  40.761, 
40,766.  (September  9, 1983),  and 
Television  Receiving  Sets,  Monochrome 
and  Color  from  fapan.  46  FR  30163, 
30166,  (June  5. 1987], 

DOC  Position.  We  have  disallowed 
INA-FRG's  claim  for  the  social  cost 
center  expense  because  we  found  that 
the  expenses  were  of  an  administrative 
nature  and,  therefore,  not  selling 
expenses.  Vv'e  have  disallowed  a  portion 
of  the  cost  of  the  logistics  department 


because  respondent  was  unable  to 
substantiate  the  allocation.  Also,  we 
have  added  to  INA-FRG's  claimed 
indirect  selling  expenses  the  cost  of  the 
regional  sales  engineers,  which  we 
denied  as  part  of  technical  service 
expenses. 

Comment  48.  Petitioner  argues  that 
the  Department  should  treat  INA-FRG's 
non-U. S.  selling  expenses  as  direct  and 
deduct  them  from  U.S.  price.  Petitioner 
cites  Silver  Reed  America  Inc.  v.  United 
States.  603  F.  Supp.  1393  (1988)  as 
precedent  for  allowing  expenses 
incurred  in  the  home  market  to  be 
treated  as  direct  selling  expenses. 
Petitioner  also  cites  The  Timken 
Company  v  United  States.  673  F.  Supp. 
495  513-14  (1989)  as  precedent  for 
treating  these  as  direct  expenses  when 
adjusting  U.S.  price. 

INA-FRG  argues  that  non-U.S. 
indirect  selling  expenses  should  not  be 
deducted  from  U.S.  price  or, 
alternatively,  should  be  considered 
indirect  selling  expenses.  Respondent 
objects  to  the  inclusion  of  these 
expenses  on  the  grounds  that  there  is  no 
statutory  basis  for  deducting  them 
because  these  are  general  expenses  of 
the  parent  company  incurred  in  the  FRG. 
Respondent  cites  ForkJift  Trucks  from 
Japan  (53  FR  12552, 12563)  as  a  case 
where  the  Department  concluded  that 
the  general  expenses  of  a  parent 
incurred  outside  the  United  States  do 
not  constitute  indirect  selling  expenses. 

DOC  Position.  We  treated  selling 
expenses  incurred  outside  of  the  United 
States  for  U.S.  sales  as  indirect 
expenses,  I.N.A-FRG  has  an  export  team 
which  handles  the  export  markets  in  the 
Western  Hemisphere.  The  costs  of  this 
export  team  can  be  tied  to  sales  made  to 
the  United  States.  Therefore,  we  are 
deducting  these  expenses  from  U.S. 
price. 

Comment  49.  Petitioner  argues  that 
the  Department  should  not  allow  INA- 
France's  claimed  adjustment  for  home 
market  indirect  selling  expenses 
because  they  cannot  be  tied  to  the 
product  or  the  period  under 
investigation.  Petitioner  explains  that 
INA-France  calculated  its  allocation 
rate  by  dividing  total  indirect  costs  by 
total  1987  turnover.  Total  costs  included 
costs  for  all  sales,  domestic  and  export. 

INA-France  argues  that  the 
Department  should  accept  those  indirect 
selling  expense  adjustments  which  were 
rejected  for  purposes  of  the  preliminary 
determination,  as  the  Department  has 
since  verified  them. 

DOC  Position.  We  did  not  allow  this 
adjustment  for  the  preliminary 
determination  because  respondent  had 
not  provided  an  adequate  breakdown  of 
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Comment  52.  Petitioner  states  that 
NSK's  U.S.  indirect  selling  expenses 


expenses  have  been  incurred  and  that 
the  reported  selling  expenses  have  been 
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DOC  Position.  RHP  has  reported,  anu 
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DOC  Position.  We  intend  to  allow 
product  liability  insurance  premiums  as 
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the  claimed  expenses.  However,  prior  to 
verification.  IN'A-F'rance  did  submit  a 
(ireakdown.  We  reviewed  tfio  supporting 
documentation  a!  ver.ficatior  and  fciund 
no  discrepancies,  Thert  fore  v%  e  are 
accepting  INA-France's  1987-basfd 
allocation  for  indirect  selling  expenses 
as  best  information  available. 

Comment  50,  Pet'doner  states  that  il 
appears  that  expen.ses  associated  with 
iVTN's  sales  m  the  L'nited  States, 
including  technical  services,  advertising, 
and  export  administration  expenses, 
may  have  been  incurred  in  Japan  for  the 
benefit  of  NTN's  related  U.S.  importer. 
in  which  rase  these  amounts  must  be 
deducted  from  exporter's  sales  price 
under  19  US.C.  lG77(e)(2).  At  a 
minimum,  petitioner  argues  that  the 
amount  of  headquarters  general  and 
administrative  expenses  allocated  to 
US  sales  must  be  deducted  from 
exporter's  sales  price.  Petitioner  also 
argues  that  the  expenses  of  the 
"International  Trade  Headquarters"  in 
Japan  should  be  allocated  to  U.S.  sales 
in  proportion  with  the  ratio  of  U.S.  sales 
to  total  export  sales. 

DOC  Position.  N'TN  provided,  and  we 
have  deducted,  indirect  selling  expenses 
incurred  m  [apan  attributable  to  U.S. 
sales.  These  include  expenses  for 
■'International  Trade  Headquarters" 
personnel  and  other  associated  indirect 
selling  expenses. 

Comment  31.  Petitioner  states  that. 
given  NTN's  control  over  the 
information  necessar>'  for  the  response 
and  NTN  s  failure  to  remedy  prior 
insufncient  responses,  the  Department 
should  presume  that  U.S.  sellmg 
expenses  are  direct  unless  proven 
otherwise,  citing  Timken  v.  United 
States.  673  F.  Supp.  495  (1987).  Further, 
to  the  extent  that  technical  services  and 
other  services  are  stated  in  the  sales 
contract,  such  expenses  are  directly 
related  to  U.S.  sales  and  are  not  eligible 
for  inclusion  in  the  exporters  sales  price 
offset  cap 

NTN  states  that  it  has  answered  every 
question  posed  by  the  Department  in  its 
questionnaires  or  at  verification 
regarding  the  nature  of  its  selling 
expenses.  It  further  states  that  there  is 
no  basis  on  which  the  Department  may 
row  say  that  there  are  insufficient  facts 
on  vvhic  h  to  determine  which  expenses 
are  d  rect  and  which  are  indirect. 

DOC  Pos:ti.'n.  We  verified  NTN's 
selling  expenses  and  have  treated  them 
as  direct  or  indirect  selling  expenses 
based  on  the  information  on  the  record. 
We  also  verified  that  the  technical 
service  expenses  rt  ported  for  F.SP sales 
vve.'e  solely  p.iyroU  expenses.  Therefore, 
we  have  treated  these  expenses  as  an 
indirect  selling  expense. 


Comment  52.  Petitioner  states  that 
NSK's  U.S.  indirect  selling  expenses 
which  were  not  verified,  should  be 
classifled  as  direct  selling  expenses. 

DOC  Position.  We  verified  NSK's 
reported  expenses  and  found  that  they 
are  properly  classified  as  indirect  selling 
expenses. 

Comment  53.  Petitioner  contends  that 
N'MB/Pelmec-Singapore's  U.S.  selling 
expenses  have  been  misallocaled, 
understated  and  improperly  classified  as 
indirect  selling  expenses.  This  has 
understated  exporter's  sales  price  or 
inflated  the  offset  amount.  Petitioner 
maintains  that  in  the  absence  of 
evidence  to  the  contrary,  all  U.S.  selling 
expenses  should  be  viewed  as  directly 
related  selling  expenses.  Furthermore, 
petitioner  contends  that  it  is 
inappropriate  for  the  Department  to 
utihze  the  new  information  regarding 
U.S.  indirect  selling  expenses  obtained 
during  verification  for  purposes  of  the 
final  determination,  as  it  should  have 
been  included  in  the  questionnaire 
response.  In  addition,  petitioner 
maintains  that  indirect  selling  expenses 
incurred  in  Japan  on  U.S.  sales  are 
understated.  In  particular,  petitioner 
contends  that  the  personnel-related 
expenses  incurred  by  Keiaisha.  the 
Minebea-related  company  which 
handles  all  documentation  for 
Minebea's  imports  and  exports,  were 
improperly  excluded  from  the  reported 
U.S.  indirect  selling  expenses  incurred  in 
Japan.  Petitioner  also  contends  that 
Minebea  likely  markets  bearings  from 
any  of  its  worldwide  plants  and  assists 
in  sales  force  training  and  other  selling 
activities.  Such  expenses  are  likely  to  be 
included  in  third  country  indirect  selling 
expenses;  therefore,  an  allocable  share 
of  total  indirect  selling  expenses 
incurred  in  Japan,  regardless  of  the 
alleged  market  to  which  such  expenses 
relate,  should  be  deducted  from  U.S. 
price. 

DOC  Position.  In  response  to 
petitioner's  argument  that  no  new 
information  should  be  used,  the 
Department  maintains  that  the  data 
from  NMD.'Pelmec-Singapore's  original 
response  has  been  used  because  the 
Department  verified  that  NMB/Pelmec- 
Singapore's  expense  allocation 
methodology  was  reasonable.  Regarding 
petitioner's  comment  that  the  personnel- 
related  expenses  incurred  by  Keiaisha 
should  be  deducted  from  U.S.  price,  the 
Department  maintains  that  the  total 
amount  of  these  expenses  was  so  small 

as  to  have  an  insignificant  effect  on  U.S. 

price  (see.  19  CFR  353.23(a)). 
Comment  54.  Petitioner  argues  that 

NMB/Pelmec-Singapore  has  not 

sufficiently  demonstrated  that  the 

claimed  third  country  indirect  selling 


expenses  have  been  incurred  and  that 
the  reported  selling  expenses  have  been 
correctly  apportioned  to  the 
merchandise  under  investigation. 
Furthermore,  petitioner  argues  that 
respondent  has  not  demonstrated  that 
the  indirect  selling  expenses  have  not 
been  double-counted  under  other  types 
of  expenses.  According  to  petitioner,  an 
adiiistment  pursuant  to  19  CFR  353.1 5fc) 
should  not  be  made  to  the  extent  that 
expenses  cannot  be  attributed  to  sales 
in  Japan.  Expenses  which  cannot  be 
identified  with  a  particular  market 
should  he  deducted  from  all  sales 
worldwide  on  a  pro  rata  basis.  The 
amount  deducted  should  be  limited  to 
actual  selling  expenses. 

NMB/Pel.Tiec-Singapore  maintains 
that  indirect  selling  expenses  incurred  in 
|upan  by  the  Karuizawa  Division  are 
properly  allocable  to  third  country  sales 
of  bi.Il  bearings.  Furthermore, 
respondent  states  that  il  did  not 
improperly  claim  certain  expenses  as 
indirect  selling  expenses,  nor  did  it      " 
double-count  selling  expenses  or  report 
selling  expenses  specifically  tied  to 
Japan-made  bearings  as  indirect  selling 
expenses  on  Singapore  made  bearings. 

DOC  Position.  We  verified  that  the 
claimed,  indirect  selling  expenses  were 
allocated  properly.  Certain  indirect 
selling  expenses  are  recorded  in  the 
accounts  of  the  Karuizawa  Division  and 
are  attributable  to  sales  of  ball  bearings 
(domestic  and  imported].  However,  it 
was  not  possilile  to  tie  the  specific 
indi.'ect  selling  expenses  to  the  beaiings 
produced  in  each  market.  We  verified 
that  N.MB/Pe!mec-Sing;ipore's  indirect 
selling  expenses  incurred  nn  third 
country  sales  of  ball  bearings  could  not 
be  identified  according  to  the  specific 
country  of  origin  of  the  ball  bearing,  but 
that  its  allocation  methodology  was 
reasonable  in  the  absence  of  actual 
expense  figures  Indirect  selling 
expenses  consisted  of  expenses  directly 
attributable  to  sales  of  ball  bearings  and 
shared  product  line  expenses  [i.e.. 
allocable  to  all  products).  Furthermore, 
we  verified  that  expenses  which  had 
been  claimed  as  direct  selling  expenses 
were  not  double-counted,  as  they  were 
deducted  from  the  indirect  selling 
expenses  calculation  that  w;is  reported 
and  verified. 

Cuninient  53.  Petitioner  cortends  that 
the  Department  verified  thdt  Minebea 
Thailand  (a  related  OEM)  sells  products 
for  .\MD/Pelmec  and  Minebea  Thailand, 
but  did  not  verify  whether  Minebea 
Thailand  incurred  selling  expenses  with 
respect  to  export  sales  to  the  L'nited 
States,  Singapore.  Japan,  or  elsewhere. 
Petitioner  further  contends  that  the 
indirect  selling  expenses  claimed  by 


NMB/Pelmec  Thai  were  calculated  on 
the  basis  of  home  market  sales  only,  but 
that  NMB/Pelmec  did  not  demonstrate 
that  these  selling  expenses  were  related 
only  to  home  market  sales  and  unrelated 
to  export  sales.  Accordingly,  petitioner 
contends  that  either  no  deduction 
should  be  made  for  these  expenses,  or 
the  indirect  selling  expenses  should  be 
allocated  over  total  sales  and  a  pro  rata 
portion  deducted  from  the  U.S.  price. 

NMB/Pelmec  Thai  contends  that  the 
Department  reviewed  Minebea  Thai's 
export-related  selling  expenses  and 
determined  that  the  response  fairly 
reflected  the  company's  actual 
experience.  Therefore,  petitioners 
contention  that  the  home  market 
indirect  selling  expense  claim  is 
somehow  tainted  by  the  failure  to  verify 
Minebea  Thailand's  export-related 
expenses  is  unsupported  by  the  facts. 

DOC  Position.  Because  we  have 
determined  that  the  Thai  home  market 
was  not  viable,  we  have  based  foreign 
market  value  on  constructed  value,  as 
best  information  available.  Therefore, 
the  issue  of  home  market  selling 
expenses  need  not  be  addressed,  W'ith 
respect  to  .NMB/Pelmec  Thai's  U.S. 
sales,  we  deducted  the  indirect  selling 
expenses  incurred  by  both  Minebea 
Thailand  and  NMB/Pelmec  Thai. 

Comment  56.  Petitioner  contends  that 
the  SKF-US.\  "other  expenses"  were 
erroneously  added  to.  instead  of 
deducted  from,  U.S.  price  by  the 
Department  in  its  preliminary 
determinations.  Petitioner  contends  that 
such  expenses  should  be  deducted  from 
the  U.S.  price  in  absence  of  a  full 
explanation  from  SKF-USA. 

DOC  Position.  Expenses  wliich  SKF- 
US.A  cl.:iimed  as  "other  expenses  '  are,  in 
fact,  corrections  for  data  entry  errors.  In 
the  preliminary  determinations,  we 
added  these  expenses  to  U.S.  price  since 
their  purpose  was  io  correct  both 
understali.:^cnts  (when  the  value  was 
positive]  and  overstatements  (v\hen  the 
value  was  negative)  to  the  reported 
prices.  Therefore,  we  have  treated  these 
"expen  i  s"  in  the  same  manner  for 
purpose-,    f  these  final  determinations. 

Con.!;:-',:  57.  Pebtidner  alleces  that 
given  that  RHP's  product  liability 
insurance  policy  applies  anywhere  in 
the  world,  the  policy  costs  must  be 
allocated  over  worldwide  sales  rather 
than  the  home  market  sales 
denominator  used  by  RHP  Petitioner 
states  that  it  is  irrelevant  that  the 
expense  was  incurred  in  the  United 
Kingdom  and  requests  that  the 
Department  disallow  this  adjustment. 

RHP  contends  that,  contrary  to  the 
assertion  of  the  petitioner,  the  expense 
for  product  liability  insurance  was 
.illocated  over  total  RHP  sales. 
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DOC  Position.  RHP  has  reported,  anu 
the  Department  has  verified,  an  expense 
for  a  product  liability  insurance  policy 
which  applies  to  all  sales  made  by  RHP 
worldwide.  This  expense  was  properly 
allocated  by  RHP  on  the  basis  of 
worldwide  sales.  Contrary  to 
petitioner's  allegation,  the  product 
liabihty  expense  allocated  by  RHP  on 
the  basis  of  home  market  sales  was  for 
actual  product  liability  expenses 
incurred  on  home  market  sales  by  RHP 
during  the  review  period.  The 
Department  has  used  RHP's  expense 
factors  for  purposes  of  the  final 
determinations. 

Comment  58.  Petitioner  asserts  that 
product  liability  expenses  are  a  fixed 
overhead  expense  rather  than  a  selling 
expense,  and  that  SKF-France  failed  to 
demonstrate  that  the  premiums  paid 
during  the  period  of  investigation 
related  to  coverage  for  products  sold 
during  this  period.  Petitioner  claims  that 
for  these  reasons,  this  adjustment  to 
FMV  should  be  disallowed  in  the  final 
determination.  In  addition,  petitioner 
states  that  the  Department  did  not  verify 
this  claim. 

SKF-France  claims  that  its  indirect 
selling  expenses,  including  product 
liability  expenses,  were  deemed 
verified. 

DOC  Position.  It  is  Department 
practice  to  treat  product  liability 
premiums  as  indirect  selling  expenses. 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Internal-Combustion, 
Industrial  Forklift  Trucks  from  Japan  (53 
FR 12552,  April  15, 1988).  Furthermore, 
the  purpose  of  verification  is  to  assess 
the  overall  accuracy  of  the  response. 
This  does  not  imply  that  the  Department 
is  required  to  review  each  and  every 
charge  and  adjustment  at  verification. 
Because  we  were  able  to  verify  that  the 
response  submitted  by  SKF-France  was 
generally  accurate,  we  have  accepted 
this  adjustment  as  verified  and  have 
treated  it  as  an  indirect  selling  expense 
for  purposes  of  the  final  determination. 

Comment  59.  Petitioner  contends  that 
ICSA's  home  market  product  liabiHty 
insurance  premiums,  inadvertently 
included  in  indirect  selling  expenses, 
should  be  disallowed  because  they  are  a 
fixed  expense  rather  than  a  selling 
expense.  In  support,  petitioner  cites 
Tubes  for  Tires,  other  than  Bicycle 
Tires,  from  the  Republic  of  Korea  (49  FR 
26780  (June  29, 1984)).  Alternatively,  if 
the  Department  does  not  disallow 
product  liability  premiums,  petitioner 
argues  that  the  Department  should 
deduct  the  amount  of  product  liability 
premiums  which  were  improperly 
included  in  the  inland  insurance 
amount. 


DOC  Position.  We  intend  to  allow 
product  liability  insurance  premiums  as 
part  of  home  market  indirect  selling 
expenses.  We  will  also  reduce  inland 
insurance  by  the  amount  of  product 
liability  premiums  inadvertently 
included  therein. 

Comment  60.  Petitioner  argues  that 
FAG-FRG's  product  liability  expenses 
should  be  disallowed  because  they  are 
actually  fixed  overhead  expenses,  not 
selling  expenses.  In  addition,  it 
allocated  these  expenses  only  to  home 
market  sales,  when  they  are  at  best 
related  to  worldwide  sales.  Therefore,  if 
it  does  not  deny  this  adjustment,  the 
Department  should  at  least  deduct  it,  in 
equal  amounts,  from  home  market  and 
export  sales.  ^ 

FAG-FRG  contends  that  the  product 
liability  factors  are  based  on  policies  in 
force  during  the  period  of  investigation 
and  are  applicable  to  bearing  sales  in 
the  home  market.  Accordingly,  the 
Department  should  accept  FAG-FRG's 
claim  for  product  liability  insurance 
premiums  as  direct  home  market  selling 
expenses  for  the  purposes  of  the  final 
determination. 

DOC  Position.  It  is  Department 
practice  to  treat  product  liability 
premiums  as  indirect  selling  expenses. 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Internal-Combustion. 
Industrial  Forklift  Trucks  from  Japan  (53 
FR  12552,  April  15. 1988).  Furthermore, 
verification  established  that  product 
liability  factors  employed  by  FAG-FRG 
were  based  on  policies  in  force  during 
the  period  of  investigation  and  were 
applicable  to  bearing  sales  in  the  home 
market.  Therefore,  we  have  treated 
these  claimed  expenses  as  indirect 
selling  expenses  for  purposes  of  the  final 
determination. 

Comment  61.  Petitioner  argues  that 
the  Department  should  allow  no 
adjustment  for  product  liability 
expenses  incurred  by  INA-France 
because  it  included  premiums  which 
cannot  be  tied  to  the  sales  under  review. 
Petitioner  also  points  out  that 
respondent's  expenses  were  based  on 
1987  experience.  Petitioner  contends 
that  expenses  related  to  the  payment  of 
insurance  premiums  are  in  the  nature  of 
fixed  overhead  expenses  and  should  not 
be  deducted  from  FMV.  Petitioner 
argues  that  respondent  never  explained 
whether  its  insurance  contract  was 
exclusively  related  to  home  market 
sales. 

DOC  Position.  It  is  Department 
practice  to  treat  product  liability 
premiums  as  indirect  selling  expenses. 
See  Final  Determination  of  Sales  at  Loss 
than  Fair  Value:  Internal-Combustion. 
Industrial  Forklift  Trucks  from  Japan  (53 
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!-K  i:.'i52.  April  15.  'Ii6ii!  We  have. 
thpr<  ^  -r.  trr-.'i'-il  '(<  >t.-  "vpensesasan 
ind'n    t  sf'.li-g  expense.  Furthermore. 
we  (^  s^.g'O'.'  with  petitioner  that  product 
liability  premiums  carinot  be  tied  to  the 
sales  under  investigation  since  INA- 
France  pays  product  liability  premiums 
on  a  sales  value  basis.  We  reviewed  the 
insurance  policy  and  found  no 
discrepancies  in  the  information  INA- 
France  had  rfpurted  as  its  premium.  The 
product  liability  expense  INA-France 
reported  was  not  an  allocated  expense 
but  a  fixed  premium  perctntage  which 
I\'.\  Frnnce  inrars  on  a  per  sale  basis  in 
t'le  huTie  market. 

r  -r.-nrnt  62.  Petitioner  contends  that 
the  ritpartment  should  deduct  an 
allocable  portion  of  New  Hampshire 
Dcdl  Bearings'  product  liability  expenses 
frtim  N'MB/Pelmec  Thai's  U.S.  price. 
IK'^C Posiliif: .  At  verification,  we 
fiund  that  the  prtxiuct  liability  expenses 
rvpc:.'lf!d  m  the  rt'.sponse  ly  N'MB' 
Pf'imecThai.  and  iiicu.-r*:d  tiy  NHBB. 
ca\e.T'd  a  full  year  rather  than  the  six- 
month  penod  under  inves'isation.  We 
have,  tfierefore.  re'xilcuLitcd  the  per  unit 
prod  ici  liability  expense  irc^.Tcd  by 
.NHI  B  diid  detiiji.tfd  the  ippnjpna'e 
i(m(;;."t  from  the  U.S  pnre 

C"'.mcntb3.  Petitioner  contends  that 
the  Department  should  deduct  product 
Lability  expenses  from  Iht-  US.  pnce 
repii^ed  by  Minebea  Je.pan.  Mmebea 
Jap.tn  maintains  that  prodart  hjNility 
evp«:rises  were  accurately  reported  m 
the  response. 

DOC  PosUuH}.  At  verification,  we 
di»tovered  an  error  in  resp<jndent  s 
f  a'ljuiiition  of  tiie  per  unit  produ*  t 
lidb.l:ty  exp«;ns€,  l>eca.ii.e  ttw  p'-eiuniui 
nniijvint  reported  covered  the  fviil  year 
r.it^f  r  than  the  six  month  review  ptntid. 
We  have  recalculated  the  p*;r  unit 
prdduct  liabihly  expense  and  dedut.fed 
the  correct  amount  frum  !he  L'.S.  pnre 

Comment  64  Petitior.(;r  contends  that 
S\Rs  reported  home  nia-ke^  qu.dity 
central  expenses  cannt4  be  directly 
related  to  an>  sales  because  they  are 
pnnidnly  salaries.  PetiiiontT  further 
rt-KJt-  s  that  the  al!'.^cat;on  v'  Itiese 
evp(  nnes  is  based  on  19fl"  expenses  and 
on  products  ouN'de  the  scope  of  the 
11  vcs'igation. 

S\R  conti;nds  that  home  market 
quciHty  control  and  inspection  expenses 
fi  r  OFM  sales  should  \>e  treated  as 
direct  selling  expenses  since  there  is 
continued  interaction  between  the 
qiiuhty  control  departrr.tint  and  OFM 
riistoTiers  and  since  the  department 
randomly  inspects  bearings  sold  to 

DOC  Pos:t:(jr,.  We  fuund  that  home 
market  quality  control  and  inspection 
re, IS, ires  pro\  id^d  to  OFM  customers 
wf  If  of  a  routine  nature  and  would  have 


been  incurred  whether  or  not  a 
particular  sale  had  been  made.  In 
addition,  these  reported  expenses  were 
primarily  for  salaries.  For  these  reasons. 
we  are  treating  quality  control  and 
inspection  expenses  as  an  indirect 
selling  expense. 

Comment  65.  Petitioner  argues  that 
the  Department  should  allow  no 
adjustment  to  FMV  for  quality  control 
expense  because,  although  INA-FRG 
admitted  that  such  expenses  are 
incurred  on  specific  sales,  these  sales 
have  not  been  identified.  In  addition. 
INA-FRG  allocated  these  expenses  over 
total  domestic  sales,  which,  according  to 
petitioner,  the  Department  was  unable 
to  verify. 

INA-FRG  argues  that  quality  control 
expense  should  be  treated  as  direct 
expenses  and  deducted  from  FMV. 
Respondent  explains  that  it  has  agreed 
witii  certain  cistomers  to  conduct  self- 
certification  proqranis  which  reqinre 
detailed  monitoring  and  rerortiin^,  in 
addition  to  the  standard  quality  control 
operations  which  are  part  of  the 
production  process. 

DOC  Position.  We  are  treating  these 
expenses  as  indirect  expenses.  INA- 
FhC;  claimed  it  incurred  these  costs 
thruujjh  agreements  with  certain 
customers  to  provide  jxistproduction 
quality  control   However.  IN-A-reC 
allocated  these  costs  to  all  sales,  not 
just  to  those  customers  who  receive  this 
extra  quali'y  control. 

Commer.t  fki.  Petitioner  arsiies  that 
despite  RHP  s  statement  that  Pre<:ision 
Division  8  technical  expenses  do  not 
include  RaU  costs  incurred  by  Rill^'s 
Bearings  RefH^-arch  Center  {BRC). 
Appendix  8  trj  its  October  20,  1988 
submission  shows  that  there  are  charges 
from  the  BRC  for  the  Sales  F.ngineermg 
r[\d  A.jtomotive  (groups.  Petitioner  also 
a,->;iies  that  the  deduction  for  technical 
ser;  ice  expanses  fur  Automotive 
Fiigineenng  should  not  be  allowed  since 
it  may  not  be  applicable  to  the  beanngs 
under  consideratioa  Furthermore, 
pcbtioner  states  that  since  these 
services  are  identified  within  a  separate 
cost  center,  divorced  from  tiie  .sales 
function,  they  should  not  be  treated  as 
an  offset  to  home  market  sales  because 
they  are  not  selbng  expenses  incurred 
with  respect  to  beanng  sales. 

KHP  contends  that,  contrary  to  the 
assertion  of  the  petitioner,  RIIT  dues  not 
maintain  records  that  would  enable  it  to 
lie  the  expenditures  for  technical 
services  to  individual  sales  Respondent 
argues  that  all  technical  service 
expenses  Incurred  by  the  technical 
service  staff  in  the  UK  for  such  activities 
as  applications  advice,  new  product 
concepts,  after-sale  service,  and  general 
research  were  properly  allocated  over 


worldwide  sales  and  the  same  ad 
valorem  percentage  was  applied  to 
home  market,  purchase  price,  and  FSP 
liLinsacbons. 

DOC  Petition.  The  Department  has 
included  in  the  technical  service 
adjustment  those  expenses  which  v\ere 
incurred  by  the  sales  engineering  and 
automotive  engineering  cost  centers, 
since  the  Department  verified  that  each 
of  these  departments  has  a  sales-related 
function  uith  respect  to  all  sales  made 
by  RllP,  As  these  departments  have  no 
production  function,  we  have  adjusted 
for  all  expenses  RHP  has  claimed  for 
these  cost  centers.  The  expenses 
incurred  by  the  Bearing  Research 
Center,  which  have  not  been  cross 
charged  to  a  cost  center  with  a  sales 
function,  were  not  reported  or  claimed 
by  RHP  as  part  of  its  technical  service 
evpense.  RHP  reported,  and  the 
Department  verified,  that  the  Industrial 
Division's  sales  engineering  and 
automotive  engineering  departments 
incurred  the  Bearing  Researcii  Center 
charges  dunng  the  period  under 
investigation. 

The  Department  also  venfied  the 
Precision  Division  Bearing  Research 
Center  charges  during  the  review  period. 
These  charges  however,  relate  to 
prod  nets  which  were  not  sold  in  the 
United  States  during  the  review  period 
and  not  reported  in  the  home  market 
sales  listing.  Therefore,  these  expenses 
we.-e  not  included  in  the  technical 
services  expense  allocation. 

Comwent  67.  Petitioner  contends  that 
SKF-Sweden  has  failed  to  substantiate 
the  costs  related  to  technical  services  in 
the  home  market  and  these  costs  should, 
therefore,  not  be  treated  as  indirect 
selling  expenses.  Petitioner  states,  at  a 
minimum,  these  costs  should  be 
allocated  to  all  SKF-Sweden  sales  and  a 
share  deducted  from  U.S.  price  as  well 
as  home  market  price.  Petitioner  also 
contends  that  new  data  provided  at 
verification  for  third  country  technical 
services  was  unverifiable  and.  therefore, 
no  deduction  should  be  permitted. 
SKF-Sweden  contends  that  the 
comments  made  by  petitioner  are  based 
on  information  provided  during  the 
SKF-FRG  verification  and  are  unrelated 
to  technical  services  expenses  for  SKF- 
Sweden's  third  country  sales 
adjustments.  SKF  states  that  petitioner's 
arguments  are.  therefore,  inappropriate. 
Further,  SKF-Sweden  asserts  that  it 
properly  included  its  technical  services 
as  indirect  selling  expenses  which  was 
proven  at  the  SKF-Sweden  sales 
verification. 

DOC  Position.  SKF-Sweden  claimed 
no  adjustment  for  either  direct  or 
indirect  technical  service  expenses  in 


the  home  market.  At  verification,  we 
found  no  evidence  that  SKF-Sweden 

incurs  any  technical  service  expenses 
Therefore,  petitioner's  argument  has  no 
basis. 

Comment  68.  Petitioner  contends  that 
SKF-ltaly's  original  response  included 
only  direct  expenses  for  technical 
services  incurred  for  U.S.  sales,  such  as 
travel.  Absent  evidence  that  all 
technical  service  expenses  incurred  for 
U.S.  sales  are  indirect  expenses,  the 
Department  should  treat  them  as 
directly  related  to  these  sales.  Petitioner 
alao  asserts  that  SKF-Sweden  and  SKF- 
Italy  probably  incur  some  technical 
service  expenses  with  respect  to  U.S. 
sales.  A  prorated  share  of  such 
expenses,  whether  or  not  included  in 
home  market  adjustments,  should  be 
deducted  from  U.S.  price.  If  the 
Department  does  not  have  sufficient 
information  to  do  this,  it  should  base  the 
deduction  on  the  experience  of  another 
respondent. 

SKF-lla!y  claims  that  it  does  not  incur 
direct  expenses  for  technical  services  on 
U.S.  sales  and  contends  that  the 
Department  has  verified  that  technical 
service  expenses  are  properly  treated  as 
indirect  selling  expenses. 

DOC  Position.  The  purpose  of 
verification  is  to  assess  the  overall 
accuracy  of  the  response.  This  does  not 
imply  that  the  Department  is  required  to 
review  each  and  every  charge  and 
adjustment  at  verification.  Because  we 
were  able  to  verify  that  the  response 
submitted  by  SKF-USA  was  generally 
accurate,  we  have  accepted  this 
adjustment  as  verified  and  have  treated 
it  as  an  indirect  selling  expense  for 
purposes  of  the  final  determination. 

Comment  69.  Petitioner  contends  that 
all  U.S.  technical  service  expenses 
should  be  treated  as  direct  expenses 
because  SKF-Sweden  failed  to 
demonstidte  atherw  i^e  iind  should  be 
deducted  from  U.S.  price  for  the 
purposes  of  the  final  determinations. 

DOC  Position.  The  purpose  of 
verification  is  to  assess  the  overall 
accuracy  of  the  response.  This  does  not 
imply  that  the  Department  is  required  to 
review  each  and  every  charge  and 
adjustment  at  verification.  Because  we 
were  able  to  verify  that  the  response 
submitted  by  SKF-USA  was  generally 
accurate,  we  have  accepted  this 
adjustment  as  verified  and  have  treated 
the  claimed  expense  as  an  indirect 
selling  expense  for  purposes  of  the  final 
determination. 

Comment  70.  Petitioner  submits  that 
SKF-France  never  provided  any 
information  showing  that  the  technical 
services  provided  were  called  for  as 
part  of  the  purchase  agreement  or  were 
other  than  good  will  or  sales  efforts. 


Therefore,  the  Department  should 
continue  to  treat  such  expenses  as 
indirect  selling  expenses. 

SKF-France  claims  that  it 
demonstrated  that  technical  services 
were  direct  in  nature.  SKF-France 
asserts  that  technical  services  expenses 
include  those  services  which  help  a 
customer  identify  purchases  for  a 
particular  product  or  ensure  that 
equipment  is  properly  installed  and 
operating.  SKF-France  contends  that 
travel  expenses  for  engineers  travelling 
to  the  project  site  is  an  example  of  an 
allowable  technical  service  expense. 

DOC  Position.  At  verification  we 
found  that  the  home  market  technical 
services  reported  by  SKF-France  were 
directly  related  to  SKF-France's  home 
market  sales  and  that  the  technical 
service  expenses  claimed  were  separate 
from  good  will  and  sales  efforts. 
Therefore,  we  have  treated  them  as  a 
direct  selling  expense. 

Comment  71.  Petitioner  contends  that 
because  the  Department  failed  to 
examine  Nachi's  testing  expenses  in  the 
U.S.  market,  the  Department  must 
assume  that  the  expense  was  incurred 
on  all  sales.  The  Department  should, 
therefore,  treat  expenses  relating  to 
testing  as  direct  expenses  and  deduct 
the  appropriate  amount  from  all  U.S. 
sales. 

DOC  Position.  We  disagree  with  the 
petitioner.  We  did  examine  Nachi's 
technical  service  expenses  on  U.S.  sales. 
[See,  sales  verification  report  of  Nachi- 
Fujikoshi  Corporation  dated  December 
19, 1988  and  the  ESP  verification  report 
of  Nachi  America  dated  February  14, 
1989,)  We  have  treated  the  testing 
expenses  incurred  on  selected  U.S.  sales 
as  direct  selling  expenses.  We  also 
verified  that  no  other  direct  technical 
service  expenses  were  incurred  on  U.S. 
sales. 

Comment  72.  Petitioner  states  that  the 
Department  should  deny  Nachi's 
claimed  adjustment  for  technical  service 
expenses  which  are  personnel-related 
and  are  not  directly  related  to  home 
market  sales.  They  further  state  that 
non-personnel  related  technical  service 
expenses  such  as  testing  expenses  are 
not  incurred  pursuant  to  a  contract  and 
are  intended  merely  to  bolster  Nachi's 
reputation.  Therefore,  they  should  be 
characterized  as  an  indirect  selling 
expense. 

DOC  Position.  Nachi  was  able  to  tie 
specific  testing  expenses  to  specific 
sales  made  to  specific  customers.  These 
services  were  provided  at  the  request  of 
the  customer  because  it  wanted  to  test 
the  products'  applicability  to  functions 
other  than  the  specific  purpose  for 
which  it  was  purchased,  or  because  the 
customer  suspected  that  there  was 


something  wrong  with  the  bearing. 
Included  in  the  claimed  testing  expenses 
were  tooling  expenses  and  personnel 
expenses.  We  have  segregated  that 
portion  of  the  claimed  expenses  which 
pertain  to  personnel  expenses,  and  have 
treated  that  portion  as  an  indirect 
selling  expense.  Personnel  expenses  are 
treated  as  indirect  selling  ex<penses 
because  they  are  non-variable:  that  is.  . 
they  are  incurred  by  a  company 
regardless  of  whether  or  not  a  specific 
sale  had  been  made.  However,  we 
considered  the  tooling  expenses 
incurred  in  the  testing  of  specific 
bearings  to  be  an  appropriate  technical 
service  claim  and  have  treated  that 
portion  of  Nachi's  claim  as  a  direct 
selling  expense. 

Comment  73.  Petitioner  contends  that 
the  Department  failed  to  verify  whether 
there  is  more  than  one  SNR-US 
employee  providing  technical  services. 
Since  technical  services  expenses  in 
France  are  greater  than  their  claimed 
counterparts  in  the  United  States, 
petitioner  argues  that  the  Department 
should  assume  that  a  portion  of  these 
home  market  technical  services 
expenses  are  allocable  to  U.S.  sales  of 
ICSA/SNR  merchandise, 

DOC  Position.  We  verified  U.S. 
technical  services  expenses  and  found 
no  basis  upon  which  to  allocate  home 
market  expenses  to  U.S.  sales.  We  also 
segregated  technical  service  expenses 
by  travel,  salary,  and  related  fringe 
benefits.  We  treated  travel  expenses  as 
a  direct  selling  expense,  and  salary  and 
fringe  benefits  as  an  indirect  selling 
expense. 

Comment  74.  Petitioner  contends  that 
ICSA's  home  market  technical  services 
expenses  should  be  disallowed  because 
they  are  based  on  salaries  and  are  not 
representative  of  the  period  of 
investigation.  In  addition,  petitioner 
argues  that  these  expenses  do  not  merit 
consideration  as  an  indirect  selling 
expense  because  ICSA  did  not  indicate 
as  to  what  portions  of  the  two  engineers' 
time  is  attributable  to  home  market  or 
export  sales. 

ICSA  contends  that  technical  service 
expenses  should  be  treated  as  direct 
selling  expenses  because  these  expenses 
were  incurred  on  specific  bearing  sales. 
In  addition,  citing  Rhone  Poulenc  S.A.  v. 
United  States.  6 ITRD  1001  (CIT  1984) 
and  Smith  Corona  Group  v.  United 
States.  713  F.  2d  1568. 1580  (Fed.  Cir. 
1983).  ICSA  argues  that  each  technical 
service  expense  claimed  need  not  be 
attributed  to  a  particular  sale  in  order  to 
qualify  as  a  direct  selling  expense. 

DOC  Position.  We  found  that 
technical  services  provided  to  customers 
were  of  a  routine  nature  and  would  have 
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been  incurred  whether  or  not  a 
particular  sale  had  been  made.  In 
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Comment  78.  Petitioner  argues  that 
the  Department  should  allow  no 
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INA-France  over  all  sales.  These 
expenses  have  been  treated  as  an 
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respondent  should  be  used  as  the  best 
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been  incurred  wh^'ther  or  not  a 
particular  sale  had  been  made.  In 
addition,  these  expenses  were  primarily 
for  salanes  and  not  tied  to  sales.  For 
these  reasons,  we  are  treating  technical 
si^rvice  expenses  as  an  mdirect  sfiliinj? 
expense.  As  discussed  elsewhere,  we 
have  accepted    se  of  1987  data  as  best 
information  available. 

Comment  75.  Citing  the  Dtpartmunt's 
questionnaire  and  Tapered  Roller 
Bcannf^s  and  Parts  Thereof.  FimshrJ  cr 
Vvfiuished fwm  Japan.  52  f-Ti  30704. 
petitioner  argues  that  SNT?  has  failed  to 
directly  relate  home  market  technical 
service  expenses  to  the  subject 
mernhfindise  and  that  the  Department 
should  therefore  continue  to  treat  as 
mdirt'ct  sellinji?  expenses  all  technical 
services  in  the  home  market.  In 
p.'irticular.  petitioner  argues  that  the 
rrported  technical  service  expenses 
cannot  be  directly  related  tn  any  sales 
because  they  are  primarily  salaries 
which  are  fixed  expenses,  and  becau.'^e 
there  is  no  contract.  Moreover, 
petitioner  contends  that  research  and 
development  costs  do  not  qualify  a") 
technical  service  expenses.  Finally, 
petitioner  argues  that  SNRs  allocation 
mothndology  uses  1987  expenses  and 
products  outside  the  scope  of  the 
investigation  and  that  certain  coat 
centers  included  in  calculating  home 
market  technical  service  exp^nse^  did 
not  verify. 

SNR  contends  that  technical  servu.c 
expense*  should  be  treated  as  direct 
selling  expenses  because  these  expensrs 
were  incurred  on  specific  bfanng  "iales 
In  addition,  citing  Rhone  Poiilenc  S  A.  v 
Un I trd  States.  6  ITRD  1001  (CIT  lt»M) 
and  Smith  Comna  Croup  V  United 
Stales.  713  F.  2d  1568. 1580  (Fed.  Cir. 
19831.  SNR  argues  that  each  technical 
services  expense  claimed  need  not  be 
atti.buted  to  a  particular  sale  in  orrler  tn 
qu.ilify  as  a  direct  selling  expen.se. 

DOC  Posituyn.  SNR  »  reported 
technical  service  expen.ses  were 
primarily  for  salanes,  but  included  the 
cost  of  manufacturing  prototv'pes  on 
behalf  of  potential  customers.  Becaus*; 
we  no  have  evidence  that  these 
expenses  were  conditioned  on  sale,  we 
have  treated  these  expense's  as  an 
indirect  selling  expen.se.  As  diwiiisseii 
elsewhere,  we  have  accepted  use  of  1S87 
data  as  best  information  availiible  V.  e 
have  also  determined  that  S\R  s 
technic^al  service  expenses  wf  rv 
allorrtted  in  the  only  manner  its 
ciifnp<iny  books  and  records  would 
allow  We  have,  therrfore,  determined 
ihi.l  SN'R's  allocation  melhock'IoQV  was 
reasonable. 

(A^'unient  7H.  Pit'tuiner  dr^ut  s  that 
K/XG-I-KG  did  mil  demun.slfdte  that  its 
ter.hniciil  service  expensos  were  directly 


related  to  the  sales  under  investigation. 

as  opposed  to  non-comparison  sales  or 
Sdlei  nutside  the  period  of  investigation. 
In  addition,  petitioner  contends  that  the 
Department  did  not  verify  that  post-sale 
*e(hnu-al  assistance  expenses  were 
anything  nior«  than    goodwill"  gestures. 
For  this  reason,  the  Department  should 
nut  consider  any  of  FAG-F'RG's 
technical  service  expenses  a  direct 
selling  expense  Instead,  they  should  be 
tre  ited  as  part  of  the  home  market  offset 
to  Ll.S  indirect  selling  expenses. 

FAG-J-TIC;  contends  that  its  claim  for 
technical  services  was  based  on 
V  anable  pre-  and  post  sale  expenses 
which  were  tied  to  the  products  under 
investigation.  Furthermore.  FAG-FRG 
rejects  petitioners  argument  that  the 
provision  of  the  claimei:!  exp<»nse3  be 
part  of  a  purchase  agreement  or  were 
other  than  good  will  or  pmmntiona! 
efforts.  .Accordingly,  'he  Department 
shou'd  grant  this  adjustment  in  the  final 
determination. 

DOC  Position.  At  verification,  we 
determined  that  FAG-l'RG's  claimed 
tei;hniral  service  expenses  were  of  a 
routine  nature  that  would  hflve  been 
incurred  regartiless  of  whether  any 
particular  sale  had  been  made. 
Accordingly,  we  have  tn'ated  a!!  of 
F.\(V-{-'R(;  s  claimed  technical  services 
expenses  as  in.d'rect  selling  expenses  for 
purposes  of  the  final  detemunations. 

Comment  77  Petitioner  asserts  that 
verification  of  F.AG-ltaly  established 
that  some  of  the  expenses  claimed  for 
technical  services  included  consultant 
fees,  automobile  rentals,  association 
dues,  and  travel  expenses  for  pre-  or 
post-sale  assistance.  Since  there  is  no 
evidence  that  technical  services  are 
provided  as  a  result  of  a  sales 
agreement  and  not  merely  for  goodwill 
or  maintenance  of  customer  loyalties, 
the  Department  should  not  allow  this 
claim  for  purposes  of  its  final 
dete'-mination. 

FAG-ltaly  argues  that  its  claimed 
technical  service  expenses  relate  to 
\ariable  expenses  incurred  in  the  home 
market  on  behalf  of  products  and  sales 
under  investigation.  This  fact  alone  is 
sufficient  to  allow  the  amuunt  of  the 
claimed  ad|ustment.  The  technical 
servia;  need  not  be  provided  pursuant 
to  a  purchase  agreement. 

DOC  Position.  At  verification,  we 
determined  that  FAG-Italys  claimed 
technical  serv  ice  expenses  were  of  a 
routine  nature  that  would  have  been 
incurred  regardless  of  whether  any 
particular  sale  had  been  made. 
Accordingly,  we  have  treated  all  of 
FAG-ltaly's  claimed  technical  services 
expenses  as  indirect  selling  expenses  fur 
purposes  of  the  final  determinations. 


Comment  78.  Petitioner  argues  that 
the  Department  should  allow  no 
adjustment  to  FMV  for  technical 
services,  either  as  a  direct  or  an  indirect 
expense  because  INA-FRC  has  not 
demonstrated  how  pre-sale  services  can 
be  directly  linked  to  specific  sales 
during  the  POL  Moreover,  petitioner 
contends  that  INA-FRG  has  not  shown 
that  Its  customers  were  entitled  to 
technical  services  as  part  of  the  terms  of 
sale.  Also,  a  portion  of  the  expense  itself 
was  based  on  what  petitioner  claims  is 
an  unsubstantiated  estimate  of  time 
spent  by  the  sales  engineers  on 
technical  services.  In  addition,  petitioner 
states  that  total  technical  service 
expenses  included  expenses  incurred  for 
products  not  under  investigation. 
Finally,  total  technical  service  expenses 
were  allocated  over  INA-FRG's  total 
domestic  sales  which  petitioner  argues. 
the  Department  was  unable  to  verify 

INA-FRG  argues  that  technical 
service  expenses  should  be  treated  as 
direct  expenses.  Respondent  claims  that 
its  technical  service  expenses  are  out-of- 
pocket  expenses  directly  tied  to  the 
specific  sales  in  question.  INA-FRG 
claims  that  those  technical  service 
expenses  incurred  by  the  sales 
engineers  that  it  did  not  claim  as  direct 
technical  ser\-ice  expenses  are  the  type 
of  expenses  the  Department  usually 
treats  as  indirect  expenses.  INA-FRG 
further  argues  that  these  expenses  are 
direct  expenses  in  that  the  sale  of 
products  hinges  on  INA-FRG's  ability  to 
provide  technical  services  to  a  customer. 

DOC  Position.  We  are  treating  the 
expenses  incurred  for  technical  services 
as  indirect  expenses.  The  vast  majoritj' 
of  the  technical  service  expenses 
incurred  by  I.NA-FRG  were  salaries. 
These  costs  were  allocated  across  all 
sales,  even  though  respondent  claimed 
they  could  be  tied  to  specific  ones.  Also, 
we  are  disallowing  the  cost  for  the 
regional  sales  engineers  (RSE"s).  INA- 
FRG  was  unable  to  substantiate  its 
allocation  of  the  RSE's  costs  to  technical 
services.  L\A-FRG  stated  at  verification 
that  this  was  simply  an  estimate  of  the 
amount  of  time  the  RSE's  spend 
performing  technical  services. 

Comment  79.  Petitioner  argues  that. 
with  respect  to  INA-France.  technical 
services  should  be  deducted,  including 
technical  expenses  incurred  by  the 
parent  on  behalf  of  the  U.S.  subsidiary. 
Petitioner  contends  that,  according  to 
the  verification  report,  technical  service 
expenses  incurred  in  the  home  market 
are  equally  applicable  to  U.S.  sales. 

DOC  Position.  We  agree.  Total 
te(  hnical  service  expenses  claimed  on 
U.S.  sales  by  i.NA-France  equaled  the 
percentage  claimed  on  home  market 


sales.  These  expenses  were  allocated  by 
INA-France  over  all  sales.  These 
expenses  have  been  treated  as  an 
indirect  selling  expense  in  each  market. 

Comment  80.  Petitioner  argues  that 
the  Dcpai-tment  should  allow  no 
adjustm.ent  for  i.NA-France's  'echnical 
sendee  expenses  in  the  home  market 
citing  Tapered  Roller  Bearings  from 
Japan  (52  FR  at  30.70fl].  as  an  instance  of 
when  the  Depart.ment  did  not  permit  an 
adjustment  for  technics!  services.  The 
verification  team  could  find  no 
indication  that  ESP  sales  did  not  also 
benefit  from  these  technical  services. 
Petitioner  asserts  that  the  reported 
expenses  are  not  even  indirectly  related 
to  sales  of  the  subject  merchandise 
made  dunng  the  period  of  investieation 
because  INA-France  used  expenses  for 
all  of  1987  in  order  to  determine  the  per 
unit  technical  service  expenses. 
Moreover  petitioner  argues  that  IN.A- 
France's  inclusion  of  costs  incurred  by 
sales  engineers  is  unwarranted  since  the 
sales  engineers  do  not  perform  technical 
services.  Finally,  petitioner  states  that 
the  verification  team  found  no  evidence 
of  contractual  obliq  itions  to  provide 
technical  assistance. 

DOC  Position  Contrary  to  petitioner's 
allegation,  the  Department  has  verified 
that  INA-France  did  not  include  the 
costs  incurred  by  the  sales  engineers  in 
the  allocation  of  technical  service 
expenses.  However,  INA-France  did 
include  the  costs  incurred  by  its  studies- 
application  and  testi.ng  station 
departments  as  a  direct  technical 
service  expense.  Since  these  costs  could 
not  be  related  to  individual  sales,  and 
since  the  Department  could  not  verify 
that  INA-France  had  contracted  to 
provide  technical  assistance,  we  are 
treating  technical  servu.e  expenses  as 
an  indirect  selling  expense  for  purposes 
of  the  final  determinations.  As  discussed 
elsewhere,  we  have  accepted  use  of  1%7 
data  as  best  information  available. 

CamuieiitBl.  Petitioner  states  that 
NTN  has  failed  to  demonstrate  a  ri;:--"-,! 
relationship  between  techiiical  s>.'r\ices 
in  the  home  market  and  sales  during  the 
period  of  investigation.  Petitioner  further 
states  that  if  the  Department  grants  an 
adjustment  for  technical  services, 
employee  salaries  should  be  excluded. 

DOC  Position.  .NT.N  did  not  claim 
technical  services  as  a  direct  expense  in 
the  home  market.  We  are  treating  these 
expenses  as  indirect  selling  expenses  in 
our  final  determinations. 

Comment  82.  Petitioner  states  that  the 
Department  should  deny  in  full  an 
adjustment  for  warehousing  expenses  in 
those  instances  where  Nachi  cannot 
document  that  the  expenses  were 
incurred  as  a  condition  of  sale  and,  that 
although  a  tacit  agreement  existed 


between  Nachi  and  the  OEM  that  Nachi 
was  to  m^ike  "just  in  time  delivery",  no 
actual  contract  existed. 

Nachi  states  that  in  order  to  insure 
that  delivery  is  made  promptly  to 
certain  important  customers,  they  have 
arranged  to  store  bearings  in 
warehouses  located  near  these 
customers.  When  the  customer  requests 
shipment  of  the  bearings,  the 
warehousing  company  delivers  them  to 
the  customer.  Nachi  also  stales  that  the 
warehousing  expense  is  included  in  the 
sales  price  charged  to  the  customer  and 
that  the  customers  are  specified  in  the 
contract  negotiated  between  Nachi  and 
the  warehousing  company. 

DOC  Position.  For  these  home  market 
sales,  Nachi  stales  that  the  date  of 
shipment  from  the  warehouse  to  the 
customer  is  the  date  of  sale.  Nachi 
argues  that  warehousing  expenses 
which  are  directly  related  to  and 
incurred  solely  on  behalf  of  a  certain 
customer,  whether  or  not  incurred 
before  or  after  the  sale,  should  be 
allowed  as  an  adjustment  and  cites 
Atlantic  Steel  Co.  v.  United  States. 
Nachi  has  incorrectly  cited  that  case.  In 
Atlantic  Steel,  the  court  ruled  that  the 
Department  properly  made  a  deduction 
foT  post-sale  warehousing  expenses  in 
the  home  market.  Since  Nachi  has 
claimed  that  the  date  of  shipment  is  the 
date  of  sale,  the  warehousing  in 
question  can  only  be  of  a  pre-sale 
nature.  Therefore,  we  are  treating  it  as 
an  indirect  selling  expense.  At 
verification  we  found  that  this  expense 
included  freight  to  customer,  storage, 
and  packing,  but  these  expenses  are  not 
broken  out  in  the  contract  between 
Nachi  and  the  warehouse  company. 
Since  the  expense  cannot  be  broken  out, 
we  are  treating  the  whole  expense  as  an 
indirect  selling  expense  for  the  reason 
specified  above. 

Comment  83.  Petitioner  states  that 
NTN's  home  market  warehousing 
expenses  do  not  constitute  a  permissible 
adjustment  because  the  date  of  sale  is 
the  date  of  shipment  in  the  home 
market.  Therefore,  an  adjustment  should 
be  granted  for  such  expenses  only  if  the 
expenses  were  incurred  pursuant  to 
specific  contractual  terms. 

DOC  Position.  Using  NTN's  definition 
of  its  dale  of  sale,  these  expenses  are 
thus  pre-sale  warehousing  and  have 
been  treated  as  an  indirect  selling 
expense. 

Comment  84.  Petitioner  claims  that 
because  SKF-USA  refused  to  disclose 
its  warranty  experience  for  the  past  five 
years,  the  Department  should  use  best 
information  available  for  adjusting  U.S. 
price  for  the  SKF  companies.  Petitioner 
proposes  that  the  highest  warranty 
expense  incurred  by  any  other 


respondent  should  be  used  as  the  best 
Information  available. 

SKF-France  contends  that  U.S. 
warranty  expenses  incurred  during  the 
period  of  investigation  were  submitted 
to  the  Department  and  are  deemed 
verified. 

DOC  Response.  In  response  to  our 
request  for  warranty  experience  by 
class  or  kind  of  the  subject  merchandise 
for  the  previous  five  years.  SKF-USA 
informed  us  that  such  information  would 
be  misleading  because  SKF-USA's 
product  classifications  and  corporate 
organization  have  changed  drastically 
over  this  time  period.  At  verification, 
documentation  of  SKF-USA's  product 
classification  and  corporate 
organization  confirmed  this  explanation. 
Furthermore,  because  we  were  able  to 
verify  that  the  response  submitted  by 
SKF-USA  was  generally  accurate,  we 
have  accepted  this  adjustment  as 
verified  and  have  treated  it  as  a  direct 
selling  expense  for  purposes  of  the  final 
determination. 

Comment  85.  Petitioner  contends  thai 
the  Department  should  apply  the  highest 
warranty  expense  of  any  respondent 
against  Nachi's  U.S.  sales  as  the  best 
information  available  because  Nachi 
failed  to  provide  data  on  warranty 
expenses  in  their  original  questionnaire 
response  and  subsequent  responses  to 
deficiency  letters.  Furthermore, 
petitioner  argues  that  use  of  the  best 
information  available  is  warranted 
because  the  Department  did  not 
examine  any  warranty  data  during 
verification. 

DOC  Position.  The  Department  did 
verify  Nachi's  warranty  expenses  with 
respect  to  U.S.  sales  (see.  the  sales 
verification  report  of  Nachi  Fujikoshi 
Corp.  dated  December  19, 1988,  p.  19- 
20).  The  warranty  claims  which  were 
paid  on  ESP  sales  were,paid  on  non- 
comparison  merchandise,  and  thus  are 
not  reflected  on  the  revised  ESP  sales 
tape.  Theie  were  warranty  expenses 
paid  on  matched  purchase  price  sales, 
and  those  expenses  have  been  used  in 
this  final  determination.  Because  the 
expenses  were  paid  on  sales  of  only  one 
product,  we  instructed  Nachi  not  to 
submit  a  revised  purchase  price  sales 
tape,  since  it  is  easier,  and  less 
expensive,  for  the  Department  to  input 
manually  the  revised  warranty 
expenses. 

Comment  88.  Petitioner  contends  that 
the  Department  should  use  the  warranty 
figure  originally  reported  by  FAG-FRG 
and  not  its  revised  figure. 

FAG-FRG  contends  that  petitioner  s 
analysis  of  FAG-USA's  warranty 
expenses  is  flawed  due  to  petitioner's 
failure  to  include  sales  of  products 
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produ'ed  by  FAG-L'SA  and  resales  of 
(iiRrchandise  purchnftod  hy  FAG-USA 
from  jthf  rs  Acrordirsly,  the 
Dcpartmpn!  should  rp|cct  petitioner's 
analysis  nnd  accept  the  warranty  factor 
wrified  by  the  Department  in  its  final 
(le'ermination, 

DOC Po,!t:in.  At  vcrificaficm.  FAG- 
KRG  informed  the  Dpfiartmrnt's 
venfication  team  th.it  m  ortltT  fn 
.iccc'unt  fnr  discrepanrics  in  its  previous 
q'.esti(>rnaire  responses,  it  had  revi.sed 
the  factor  used  to  alif-cHte  U.S.  warranty 
expanses.  Because  the  revised 
allocation  factor  did  not  represent  a 
significant  change  in  methodology  and 
had  a  m.inim.al  effect  on  the  al'dcatinn 
fact'ir.  it  w  18  verified,  and  u.sed  for  our 
final  determinations 

Cummpnt  87.  Petitioner  submits  that 
FAG-f''RG  failed  to  submit  evidence  that 
lis  home  m.arket  warranty  costs 
represented  repair  costs  under  wa.Tanty 
as  opposed  to  costs  related  to  ser\'ice 
calls  or  repairs  under  separate,  non- 
warranty  service  contracts. 
Furthermore,  petitioner  recornnieniis 
that  since  FAG-FRG  incurred  no  home 
market  warranty  evpenses  for 
aerospace  bearings,  this  factor  should 
only  be  applied  to  bearings  which  have 
no  aerospace  applications.  Therefore, 
petitioner  proposes  that  the  Department 
should  either  reject  FAG-FRG  s  claim 
entirely  or  at  a  minimum  use  the  home 
market  warranty  expenses  f<iCtor  which 
was  corrected  to  exclude  aerospace 
bearings. 

FAG-FRG  asserts  that  since  the 
credibility  and  accuracy  of  its  claimed 
warranty  expenses  were  confirmed  at 
verification,  the  Department  should 
grant  this  adjustment  to  foreign  market 
value. 

DOC  Position.  We  have  verified  that 
FAG-FRG's  claimed  warranty  expenses 
did  not  Include  expenses  Incurred  as  a 
result  of  separate  service  contracts.  Wn 
have  also  verified  that  no  warranty 
expenses  were  Incurred  on  af  rospace 
beannss.  Therefore,  for  our  final 
determinations,  we  have  used  tne 
revised  allocation  factor  which  excludes 
s,iles  of  aerospace  bearings. 

Ciimr'CfU  88.  Petitioner  clain's  that 
FAG-ltaly  s  claimed  warranty  expenses 
on  home  market  sales  should  be 
considered  indirect  selling  expenses  for 
the  purposes  of  the  final  determination 
since  such  expenses  could  not  be  broken 
down  into  fixed  and  vanable  portions 
nor  among  the  different  classes  or  kinds 
of  merchandise. 

F.'\G-ltaly  asseits  th.il  its  warranty 
expenses  relate  only  to  varial^le  home 
market  expenses  vshich  bear  a  direct 
relationship  to  sales  under  mvcsliG^tion 
Moreover.  FAG-ltaly  points  out  that  its 
use  of  1987  calendar  year  data  does  not 


diminish  its  relevance  to  sales  under 
investigation. 

DOC  Position.  At  verification,  we 
determined  that  FAG-ltaly  s  home 
market  claimed  warranty  expenses  were 
based  on  variable  costs  only.  Although 
FAG  Italy's  warranty  records  were  not 
kept  on  a  class  or  kind  basis,  it  used  a 
reasonable  allocation  methodology  to 
allocate  home  market  warranty  cos's  to 
the  products  under  investigation.  FAG- 
ltaly  allocated  warranty  expenses  in  the 
only  manner  its  company  books  and 
records  would  allow.  In  the  final 
determination,  we  have  treated  these 
claimed  expenses  as  a  direct  selling 
expense. 

Comment  89.  Petitioner  submits  that 
because  the  historical  warranty  expense 
figure  is  a  more  accurate  estimate  of 
FAG  USA's  warranty  expenses  during 
the  period  of  investigation,  it  should  be 
used  for  purposes  of  the  final 
determination  with  respect  to  FAG-ltaly. 

FAG-ltaly  maintains  that  its  U.S. 
vvarranty  expenses  are  entirely 
consistent  with  historical  experience 
and  should  be  used  for  the  purposes  of 
the  final  determination. 

DOC  Position.  We  agree  with  FAG- 
ltaly  that  Its  U.S.  warranty  expenses  are 
consistent  with  historical  experience. 
V\'e  have  used  this  expense  for  purposes 
of  these  final  detpmiinations 

Commfnt  90.  Petitioner  argues  that 
the  Department  should  allow  no 
adjustment  to  VWV  for  warranty 
expenses  as  INA-F"RG  did  not 
differentiate  between  fixed  and  variable 
warranty  expense.  Petitioner  points  out 
that  LN'.A-FRG  calculated  warranty 
expenses  in  pari  by  estimating  the 
percentage  of  the  cost  of  three  cost 
centers  allocable  to  warranties,  and  that 
INA  did  not  provide  any  documentation 
to  substantiate  this  estimate.  In 
ddditi(m.  warranty  expense  included 
products  not  suhfprt  to  the  investigation. 

INA-FTiG  argues  that  the  Department 
should  treat  warranty  expenses  as 
direct  expenses  and  deduct  them  from 
FMV  INA-FKG  asserts  that  these 
expenses  are  direct  because  they  consist 
of  credit  notes  and  direct  paym.ents  to 
customers  for  problems  with  the  quality 
of  purchased  merchandise.  Respondent 
cites  Certain  Interna/  Combustion 
Industrial  Forklift  Trucks  from  Japan. 
(53  FR  12552. 12562.  April  15. 1988) 
Respondent  claims  these  expenses  are 
direct,  even  though  the  expenses  were 
allocated  across  all  sales. 

DOC  Position.  We  disallowed  a 
portion  of  LNA-FRG  s  reported  home 
market  warranty  expenses  (related  to 
receiving  and  quality  control,  the 
chemical  and  material  laboratory,  and 
the  precision  measuring  departmcntj 
because  INA-FRG  was  unable  to 


explain  the  allocation  of  these  expenses. 
We  treated  the  remainder  of  IN.^-P'RG's 
reported  warranty  expense  as  an 
inrii.-ecl  selling  expense.  These  expenses 
included  credit  notes  for  direct 
payments  to  customers,  but  diso 
included  the  salaries  of  the  personnel 
who  co'.er  customer  complaints. 

Contmcnt  91.  Petitioner  urgaes  that  we 
should  treat  the  U.S.  warranty  expenses 
for  .\MB/Pe!mec  Singapore,  NMB/ 
Pelmec  Thailand,  and  Minebca  Japan  as 
direct  selling  expenses.  Petitioner  states 
that  these  respondents  have  failed  to 
demonst;-ate  that  the  warranty  expenses 
are  indirect  in  nature. 

DOC  Position.  We  verified  that  all  the 
warranty  expenses  clai.'  ed  on  U.S. 
sales  consisted  only  of  salaries  and 
related  fringe  benefits.  Therefore, 
consistent  with  our  normal  practice,  we 
have  treated  them  as  indirect  selling 
cxpen<^e8  as  they  are  incurred  whether 
or  not  a  sale  is  made. 

Section  15:  Difference  in  Merchandise 

Comment  1.  Petitioner  contends  that 
the  Department  should  disallow 
Minebea  Japan's  difference  in 
merchandise  adjustments  claimed  for 
identical  models. 

Minebea  Japan  maintains  that 
adjustments  for  differences  in  physical 
characteristics  should  be  allowed  for 
identical  merchandise  because  the 
Department  verified  the  differences  in 
fabrication  costs  for  these  models. 

DOC  Position.  No  adjustment  has 
been  made  to  account  for  alleged 
differences  in  fabrication  costs 
associated  with  sales  of  identical 
merchandise  because  we  verified  that, 
based  on  weighted  average  production 
costs,  there  were  no  cost  differences. 
We  make  adjustments  for  differences  in 
merchandise  only  when  there  are 
physical  differences  in  the  merchandise. 
Sec.  19  CFR  353.16.  Therefore,  only  for 
those  instances  where  we  have 
compared  similar  products,  have  we 
made  adjustments  for  the  differences  in 
physical  characteristics,  based  on 
verified  cost  information. 

Comment  2.  Petitioner  argues  that  the 
Department  should  merge  SKF-UK's 
home  market  "comparison"  and  "non- 
comparison"  sales  files  to  compare  with 
the  U.S.  sales  file  for  purposes  of  the 
LTFV  calculations.  Petitioner  bases  Its 
argument  on  the  fact  that  SKF-UK 
identified  identic.^  and  non-identical 
products  by  using  part  numbers,  instead 
of  the  five  matching  criteria  outlined  by 
the  Department.  Petitioner  contends  that 
this  invalidates  the  product  matching 
used  by  SKF-UK  because  the  part 
numbers  include  m.uch  more  information 
than  just  the  five  matching  criteria. 


SKF-UK  argues  that  the  model 

matches  it  reported  are  correct  because 
all  of  the  Department's  matching  criteria 
were  included. 

DOC  Position.  We  agree  with  SKF- 
UK.  On  the  basis  of  verification,  we  are 
satisfied  that  the  model  matches 
reported  by  SKF-UK  are  for  products 
that  are  identical  in  all  physical 
characteristics.  The  miatching  criteria 
referred  to  by  petitioner  were  contained 
in  our  instructions  to  respondents  for 
selecting  simHor  merchandise.  Given 
that  all  comparisons  for  SKF-l'K  are 
identical,  these  criteria  do  not  apply. 

Comment  3.  Petitioner  maintains  "that 
.N'MB/Pelmec  Singapore  f.iiled  to  match 
equiv.-ilent  ISO  and  ABEC  precision 
ratings  and  to  report  precision  rulings 
for  a  hrse  number  of  third  country  sales 
trans.j-tions.  As  a  result,  the 
Department  was  unable  to  determine 
with  certainty  that  all  possible  identical 
matches  were  reported  Therefore. 
petitioner  maintains  that  the 
Dep.irtment  should  resort  to  the  use  of 
best  information  available. 

DOC  Position.  At  verification.  .VMB/ 
Pelmec  Singapore  explained  that  It  did 
not  consider  products  with  different 
precision  rating  standards  to  be 
identical  because  the  tolerance 
standards  of  the  ABEC  and  ISO 
classification  systems  are  not  exactly 
identical.  Based  on  information  obtained 
through  our  own  research,  we  have 
learned  that  the  ABEC  dimensional 
tolerances  for  ball  beanngs  were  to  be 
changed  to  correspond  to  the  ISO 
standards  as  of  October  28.  1987.  We 
also  learned  that,  even  prior  to  October 
1987,  the  differences  between  the  ABEC 
and  ISO  standards  were  minor 
However,  we  have  no  information  on 
the  record  to  determine  whether  NMB,/ 
Pelmec  Singapore  has  reset  Its 
production  machinery  so  as  to  eliminate 
any  difi^rences.  however  minor. 
between  the  ABEC  and  ISO  standards. 
Therefore,  rts  best  information  available. 
we  have  accepted  NMB/Pe!mec 
Singapore's  contention  that  the  ABEC 
and  ISO  ratings  are  not  exactly 
identic.:"!. 

C.omnTpri  4.  Petitioner  contends  that 
for  the  iphericai  plain  bearings  r^porfed. 
Minebea  J,ipan  used  incorrect  product 
comparison  criteria  in  selecting  the  most 
similar  bearings.  Because  Minebea 
Japan  used  the  width  of  the  ball  rather 
than  the  width  of  the  race,  petitioner 
contends  that  !he  Department  should 
reject  Minebea  Japan's  response  and  use 
best  information  available  for  the  final 
determination. 

Minebea  Japan  maintains  that  it 
correctly  m.easured  the  width  of  the 
bearing  In  determining  model  matches. 
Given  that  the  questionnaire  gave  no 


guidelines  on  how  width  should  be 
measured.  Minebea  Japan  argues  thai  it 
reasonably  assumed  the  maximum 
width  of  the  assembled  merchandise  to 
be  the  appropriate  measurement. 
Furthermore,  it  maintains  that  the  use  of 
ball  width  or  race  width  would  not  lead 
to  fundamentally  different  results. 

DOC  Position.  We  agree  with 
Minebea  Japan.  The  questiorjiaire 
issued  in  this  investigation  did  not 
specify  whether  the  width  of  the  ball  or 
the  width  of  the  race  should  be  reported 
for  spherical  plain  bearings.  We 
examined  Minebea  Japan's  product 
catalog  and  found  that  both  ball  width 
and  race  width  are  included  in  the 
product  description  for  spherical  plain 
bearings.  In  addition,  because 
respondent  was  consistent  in  its 
approach  by  reporting  the  width  of  the 
bail  for  both  home  market  and  U.S. 
sales,  we  have  no  reason  to  believe  that 
the  use  of  ball  width  as  a  product 
matching  criteria  would  fundamentally 
alter  the  results.  Furthermore,  petitioner 
provided  no  information  to  demonstrate 
that  the  reporting  of  race  width  is  a 
more  appropriate  measurement  than 
ball  width,  nor  has  it  demonstrated  that 
the  use  of  ball  width  as  a  matching 
criteria  leads  to  distortive  results. 

Comment  5.  -NMB/ Pelmec  Singapore 
maintains  that  foreign  market  value 
should  be  based  on  the  submitted  data, 
which  is  com.plote  and  verified.  Any 
mistakes  .Tade  in  the  original  model 
matching  methodologj'  were  minor  and 
were  corrected  at  verification.  The 
impact  of  any  error  in  model  matching  is 
negligible  and  can  be  corrected  on  the 
database  examined  at  verification  if  the 
Department  chooses  to  do  so. 

DOC  Position.  The  Department  has 
based  its  calculation  of  foreign  market 
value  on  verified  third  country  data. 
Prior  to  venfication.  on  November  4, 
1988,  N'MB/Pelmec  Singapore  submitted 
a  revised  computer  tape  that  corrected 
errors  on  the  original  third  country 
database  submitted.  The  November 4th 
tape  had  a  minor  error  in  the 
concordance  Therefore,  on  November 
21.  1988.  NMB,  Pelmec  Singapore 
submitted  another  revised  computer 
tape,  the  second  to  be  submitted  after 
the  preliminary  determination.  The 
November  21st  tape  was  submitted  prior 
to  verification  but  too  late  to  be  used  on 
veiification.  Howevpr,  by  comparing  the 
two  tapes,  the  Department  was  able  to 
determine  that  the  November  21st  tape 
represents  the  verified  data  and  was 
submitted  in  lime  to  be  analjzed  and 
used  for  purposes  of  the  final 
determination. 

Conimert  6.  Pettioner  maintains  that. 
with  respect  to  spherical  plain  bearings. 
in  order  to  determine  which  bearings 


were  identical  Minebea  Japan  relied  on 
the  pari  numbers  of  the  bearings. 
Because  ihe  bearing  part  numbers  are 
different  depending  on  whether  the 
bearing  is  designated  by  inch  or  metric 
measurement,  bearings  that  were 
identical  except  for  a  fractional 
difference  in  the  outer  and  inner 
diameter  (due  to  the  metric  versus  inrh 
measurement)  were  not  reported  as 
identical  merchandise.  Petitioner 
contends  that  by  doing  this.  Minebea 
Japan  did  not  provide  a  reliable 
database  of  comparison  sales.  That  is.  if 
a  given  bearing  is  identical,  it  is 
automatically  reported  and  becomes 
part  of  the  comparison  database  used  to 
determine  the  ultimate  dumping  margin. 
If,  however,  the  bearing  is  similar,  it  is 
used  as  a  comparison  sale  only  if  it  is  m 
a  bearing  group  that  makes  up  the  top  33 
percent  of  U.S.  sales  by  volume. 
Therefore,  petitioner  contends  that 
because  Minebea  Japan  did  not  provide 
a  reliable  database  of  identical  sales, 
the  Department  should  use  best 
infom.ation  available,  which  it  contends 
should  be  the  rate  found  for  Minebea 
Japan  in  the  preliminary  determination 
for  plain  bearings. 

Minebea  Japan  maintains  that  metric- 
size  and  inch-size  bearings  are  not 
identical  according  to  the  Department's 
criteria.  Since  Minebea  Japan  sold  no 
metric-size  spherical  plain  bearings  in 
the  home  market  that  were  identical  to 
inch-size  bearings  sold  in  the  United 
States,  no  such  matches  were  reported. 

DOC  Position,  We  agree  with 
Minebea  Japan.  In  accordance  with  our 
revised  reporting  requirements  issued  on 
August  a  1988,  Minebea  Japan  reported 
home  market  sales  of  products  identical 
to  U.S.  products  only  ii  such  products 
were  identical  in  ail  respects.  Because 
the  bearings  sold  in  the  home  market  are 
designated  by  metric  measurement 
while  bearings  sold  to  the  United  States 
are  designated  by  inch  measurement. 
Minebea  Japan  converted  the 
measurements  and  only  considered 
products  to  be  identical  if  the 
measurements  were  the  same  when 
carrying  out  the  calculation  to  four 
decimal  places.  Furthermore,  during 
verification,  we  examined  all  sales  of 
merchandise  reported  as  similar  to  U.S. 
products  and  found  that  all  of  the 
similar  products  had  different  physical 
characteristics  other  than  metric  vs.  inch 
measurement  Therefore,  we  verified 
that  all  identical  matches  were 
accurately  reported. 

Comment  7.  Petitioner  asserts  that 
NSK's  sales  listing  is  flawed  in 
numerous  respects  and  must  therefore 
either  be  corrected  or  be  rejected.  To 
identify  identical  comparisons.  NSK 
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usrd  Its  20-digit  prod.ict  codes,  which 
triHy  h.ive  crented  improper  matches  due 
to  the  fact  that  identiners  for  such 
physical  aspects  as  grease  or  clearance. 
which  are  not  included  in  the  five 
prud  ictmatching  criteria  established  by 
the  Department,  may  be  included  in 
these  codes.  \SK  also  used  as 
comparison  characteristics  those  part 
numbers  that  include  customer-specific 
prefixes  and  double  asterisk  suffixes. 
The  prtfi-xes  a.^e  etched  or  "impressed" 
into  thp  bearing  v^  f-.le  the  double 
asterisk  indicates  tt^.at  the  clearance  or 
precisi'.'n  rating  is  no!  impressed  into  the 
bearing  Petitioner  also  cites  a  specific 
example  cf  N'SK  s  failure  to  compare 
identK:al  merchand'se,  which  was  found 
at  ESP  venficaticm 

NSK  claims  that  it  p.'ope'-iv  rerorted 
Its  identical  US.  and  home  n.^rKet 
p'-oducts.  contending  that  those  bearings 
which  differ  in  terms  of  etching  are  not 
identical  Such  bearings  are  not 
phys  laily  identical  and  the  cost  of 
producing  an  etched  bearing  is  higher 
due  to  the  additional  step  in  the 
production  process.  It  also  contends  that 
it  app'ppriately  did  not  treat  bearings 
wUh  different  clearances  as  "identical", 
since  bearinas  with  different  clearances 
are  not  interchangeable,  have  different 
end  uses,  and  are  clearly  not  identical. 

DOC  Position  In  accordance  with  our 
revised  reporting  requirements  issued  on 
.August  8,  1988.  NSK  reported  home 
market  sales  of  products  identical  to 
U.S.  products  only  if  such  products  were 
idcnticul  in  all  respects,  including  with 
rt-spect  to  clearance  and  grease. 
Pef'ioner  is  correct,  however,  m  its 
■;  or.tertion  that  the  etching  of  customer- 
specific  prefixes  and  clearance  ratings, 
ir  the  lack  thereof,  is  im.material  to  the 
identification  of  identical  merchandise 
com.parisons.  NSK  was  unable  to 
demcnstrate  that  differences  in  etching 
were  anything  other  than  cosmetic. 
These  bearings  are  otherwise  physically 
identical  and  interchangeable  with  each 
other.  We  have  applied  a  rate  based  on 
best  information  available  for  these 
products  which  NSK  excluded  from 
comparisons  because  of  these 
differences  in  etching.  We  also  agree 
vMth  petitioner  with  respect  to  bearings 
found  at  ESP  verification  to  be 
erroneously  excluded  from  comparison 
because  of  a  part  r.umber  matching 
error,  .^  BI.'X  rate  has  been  applied  to 
that  quantity  of  bearings.  See.  Final 
Determ.mationsi  AFBs  from  [apan.  and 
the  Best  Information  .'Vvailable  section 
of  thiS  .-Xppendix  B  for  a  description  of 
the  B!.\  rate 

Corrn^en!  8.  Peinoner  contends  that 
NTN  incorrectly  selected  identical 
bearings  by  including  in  its  selection 


criteria  other  than  those  specified  in  the 
preliminary  detenr.inations.  These 
"extra"  criteria  included  codes  in  the 
bearing  part  numbers  for  type  of  grease, 
clearance  (the  distance  between  the 
rollers  and  the  top  of  the  outer  race), 
and  contact  angle. 

Petitioner  states  that  there  is  generally 
no  cost  difference  between  most  types 
of  grease,  so  grease  should  not  have 
been  used  in  the  selection  of  identical 
bearings.  Similarly,  different  clearances 
and  contact  angles  should  not  have  been 
used  in  selecting  identical  bearings. 
Petitioner  further  states  that  codes  for 
clearance,  grease,  and  contact  angle 
may  have  been  omitted  from  the  part 
numbers  which  were  used  for  matching 
and  therefore  the  entire  computer 
program  matching  "identicals"  is 
flawed.  Petitioner  argues  that  the 
Department  should  correct  NTN's 
product  comparisons  or  reject  the 
response. 

NTN  claims  that  its  use  of  bearing 
part  numbers  to  identify  identical 
merchandise  correctly  identified 
bearings  that  were  the  same  in  all 
respects.  NTN  further  states  that  it 
followed  the  Department's  criteria  in 
selecting  similar  merchandise. 

In  addition.  FAG-FUG  maintains  that 
the  Department  is  allowing  Japanese 
respondents  to  match  identical 
merchandise  without  taking  into  account 
the  clearance  and  grease,  whereas  the 
Department  is  requi.ring  that  F.AG-FRG 
include  these  two  factors  in  identifying 
identical  merchandise.  FAG-HIG  claims 
that  this  apparent  inconsistency  in  the 
Department's  matching  guidelines  puts  it 
at  a  disadvantage  vis-a-vis  the 
respondents  in  the  Japanese 
investigations. 

DOC  Position.  With  regard  to  NTN. 
we  verified  that  merchandise  reported 
as  identical  in  both  markets  was 
identical  in  every  respect.  Furthermore, 
the  petitioner  has  confused  the 
Department's  criteria  for  identical 
merchandise  comparisons  with  those  for 
"most  similar"  comparisons.  The 
matching  criteria  set  forth  in  the 
questionnaire  set  parameters  for 
selecting  similar  merchandise  and  were 
not  meant  to  constitute  all  of  the 
physical  characteristics  required  to 
determine  whether  any  two  bearings  are 
identical. 

With  respect  to  FAG-FRG's  comment, 
the  Department  has  been  consistent  in 
its  guidelines  regarding  identical 
matches.  The  respondents  in  the 
Japanese  investigations  did  consider 
clearance  and  grease,  as  manifested  In 
bearing  part  numbers,  in  identifying 
identical  merchandise. 


Cof'iu  nt9.  NTN  states  that,  because 
of  the  Department's  instructions  as  to 
mode!  matches,  all  bearings  in  the  same 
f.imily  were  considered  to  be  s^m.ilar.  As 
such,  many  bearings  were  identified  as 
"most  similar",  even  though  in  some 
instances  the  costs  were  quite  different. 
while  in  others  the  cost  of  the  home 
market  bearing  Wns  the  sam.e  as  that  of 
the  US,  product,  .NTN  states  that  the 
most  similar  beanny,  and  that  which 
should  be  used  in  comparison  to  the  U.S. 
bearing,  is  that  which  has  the  same  cost 
as  the  U,S.  bearing. 

Petitioner  states  that  19  If.SC. 
Ifi77(  16)  makes  no  p'-ovision  ii>r  the 
consideration  of  cost  in  matching  such 
or  similar  products.  It  further  states  that, 
even  if  the  costs  are  identical,  this  fact 
does  not  eliminate  the  possible  need  for 
an  adjustment  where  there  are  physical 
differences  between  the  two  products 
that  necessitate  such  an  adjustment  on 
the  basis  of  the  cost  differences 
attributable  to  these  physical 
differences.  Thus,  although  the  total 
costs  may  be  simiiiar.  the  cost  associated 
with  specific  physical  dif.ferences  must 
be  the  basis  for  an  adjustment. 

DOC  Position.  We  agree  that  even  if 
costs  are  identical,  this  does  not 
necessarily  eliriinate  the  possible  need 
for  an  adjustment  where  there  are 
physical  differences  between  the  two 
products-  Sep.  19  CFR  353.10,  Therefore. 
to  calculate  foreign  market  value,  we 
used  a  weighted-average  of  all  products 
that  wc^e  considered  to  be    most 
similar"  using  the  criteria  in  our 
questionnaire  for  selecting  similar 
product  comparisons. 

Section  16:  Issues  Related  to  Cost  of 
Production  Investigation 

This  section  addresses  the  com.ments 
pertaining  to  the  cost  cf  production 
(COP)  and  constructed  value  (CV)  for 
the  products  of  the  following  companies 
for  which  a  sales-below-cost 
investigation  was  initiated  by  the 
Department.  We  have  not  included 
comments  related  to  those  products  of 
SKF-F?.G,  SKF-Sweden  ami  ?KF-Iialy 
where  the  Department  used  "best 
information  available"  bece;i;.e  the  cost 
of  production  (COP)  and  const;  ucted 
value  (C\'i  data  were  not  ustd  for  the 
Department  s  final  determination.  The 
companies  and  products  are: 

FAC-FRG Bail,  Cylir.dr.t  hI, 

Sphericiil,  and 
Needle  Pcu rings 

KAG-lu!y Ball  and  Spherical 

Bearings 

GMN'-reC Ball  Bearings 

I.NA-PRG CylindriC!)  BeurinRS 

NMD/l'elmec  Bali  Bcar.r.ss 

Singapore. 


NMB/Pelmec  Thai Ball  Bearings 

Nachi  Japan Ball  and  Spherical 

Bearings 
NSK  Japan....» Ball,  Cylindrical  and 

Spherical  Bearings 
NTN  Japan Ball.  Cylindrical. 

Spherical  and 

N'pedle  Bearings 

RHP-U.K Ball  Bearings 

SKF-France Ball  Bearings 

SI<F-Italy Cylindrical  and 

Needle  Bearings 
SKF-U.K Ball  and  Spherical 

Bearings 

Tehnoimportexport         Ball  and  Spherical 
Romania,  Bearings 


The  Department  relied  on  the 
respondents'  submissions,  adjusted 
when  appropriate  {see  each  country 
no'ice  for  specific  analysis),  for  the  final 
determinations  except  in  cases  where 
"best  information  available"  was  used. 

For  the  CV.  in  accordance  with  the 
Department's  policy  as  set  forth  in  the 
final  Determination  of  Sales  at  Less 
Than  Fair  Value:  All-Terrain  Vehicles 
from  Japan,  imputed  credit  and 
inventory  carrying  cos»s  were  included 
as  selling  expenses.  The  portion  of 
interest  expense  reflected  in  the 
companies'  books  for  these  activities 
\\  as  deducted  in  order  to  avoid  double 
counting.  In  all  cases,  the  actual  general 
expenses  of  the  company  exceeded  the 
10  percent  statutory  minimum 
requirement  so  that  no  adjustment  ts 
general  expenses  was  required. 

This  section  of  the  Appendix  is 
organized  into  two  subsections. 
Subsection  (a)  deals  with  general 
comments  relating  to  all  companies,  a 
"Europe"  section  which  includes 
comments  that  pertain  to  two  or  m.ore 
European  companies,  and  an  "Asia" 
section  which  includes  comments  that 
pertain  to  two  or  more  .Asian  companies. 
Subsection  (b),  which  addresses 
com.pany-specific  comments,  is  arranged 
alphabetically  first  by  country,  then  by 
company  name. 

(aj  General  Comments 

Comment  1.  Petitioner  claims  that,  for 
determining  the  COP  and  CV,  one  of  the 
major  issues  to  be  decided  in  these 
cases  is  whether  the  transfer  prices  for 
components  obtained  from  related 
companies  are  "prices  which  fairly 
reflect  the  value  in  the  market  under 
consideration,"  Petitioner  argues  that 
the  transfer  prices  should  be  used  for 
the  COP  and  CV  and  must  be:  (1)  Equal 
to  arm's-length  prices:  and  (2)  above  the 
COP.  For  each  specific  company,  based 
on  the  facts  related  to  that  company. 
petitioner  advocates  different 
resolutions. 


For  FAG-FRG  and  FAG-ltaly, 
petitioner  contends  that  "best 
information  available"  should  be  used 
for  transfer  prices  because  the  prices 
submitted  by  FAG  did  not  meet  the 
above  criteria  and  were  arbitrary. 

FAG-FRG  claims  that  the  amount  of 
parts  it  received  from  a  related  company 
during  the  POl  was  so  small  that  any 
adjustment  would  have  a  de  minimis 
impact  on  the  cost  of  the  final  product. 

FAG-ltaly  argues  that  its 
methodology,  using  the  actual  costs  for 
the  components  from  related  companies 
for  the  COP  calculations,  is  consistent 
with  the  Department's  methodology,  and 
that  actual  costs  should  also  be  used  for 
CV  calculations.  FAG  also  asserts  that 
its  transfer  prices  for  components  are 
not  arbitrarily  determined  and  that  they 
conform  to  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
guidelines.  Furthermore.  FAG 
emphasizes  that  actual  market  prices 
may  be  below  the  COP  because  market 
forces  could  cause  prices  to  be 
depressed  for  significant  periods  of  time. 

For  NMB/Pelmec  Singapore  and 
.\'MB/Pelmec  Thai,  petitioner  states  that 
for  components  received  from  Minebea 
Japan,  the  costs  should  be  used  since  the 
transfer  prices  were  below  costs. 
Petitioner  argues,  however,  that  "best 
information  available"  should  be  used 
for  other  transfer  prices  which  could  not 
be  determined  to  be  arm's-length 
transactions. 

NMB/Pelmec  Singapore  and  NMB/ 
Pelmec  Thai  argue  that  the  transfer 
prices  should  be  used  because  the 
quantity  for  those  components  received 
from  related  companies  where  the 
transfer  prices  were  below  their  actual 
costs  is  so  small  that  any  adjustment 
would  have  a  de  minimis  effect. 

For  Nachi,  petitioner  claims  that  the 
methodology  used  for  COP  and  CV 
calculations  by  the  respondent,  i.e..  the 
actual  costs  for  the  components 
transferred  between  related  companies, 
was  incorrect  because  it  did  not  provide 
transfer  information.  Additionally, 
petitioner  states  there  is  no  evidence 
that  these  were  actual  costs  or  that  the 
related  companies  were  consolidated  by 
Nachi  in  the  ordinary  course  of 
business, 

Nachi  argues  that  neither  the  law  nor 
the  Department's  regulations  address 
the  issues  of  consolidating  related 
suppliers  for  calculating  COP.  However, 
they  state  that  the  longstanding  practice 
in  this  regard  is  clean  the  Department 
uses  the  costs  of  components  from 
related  companies.  Although  they  point 
out  that  the  degree  of  ownership 
necessary  for  the  Department  to 
consolidate  the  transactions  may  have 


varied,  the  Department  indicated  as 
early  as  1984  that  it  could  not  be  bound 
by  section  773(e)(2)  for  this  decision  in 
its  COP  cases. 

Nachi  stresses  that  the  Department 
cannot  ignore  its  own  longstanding 
policy  established  in  Lightweight 
Polyester  Filament  Fabric  from  Japan, 
49  FR  472  (1984),  (that  actual  costs  are 
used  when  ownership  is  20  percent  or 
more)  and,  if  the  Department  does  vary 
from  such  a  practice,  then  it  must  follow 
the  requirements  of  the  questionnaire. 
i.e..  50  percent  direct  and/or  indirect 
ownership.  To  support  the  use  of  the 
actual  cost.  Nachi  also  contends  that 
since  these  companies  operate  as  a 
single  entity,  the  use  of  actual  costs  for 
components  which  are  transferred  is 
economically  rational. 

For  NTN  and  NSK.  petitioner  notes 
that,  for  the  transfer  prices  from  related 
contractors/suppliers  used  for  the  COP 
and  for  the  CV  calculations,  one  of 
NTN's  related  subcontractors 
transferred  parts  at  prices  which  were 
less  than  the  full  COP  and  charged  NTN 
lower  prices  than  were  char;ged  to 
unrelated  companies. 

Petitioner  asserts  that,  to  the  extent 
that  both  NTN  and  NSK  failed  to 
document  the  reasonableness  of  the 
transfer  prices  paid,  the  Department 
should  utilize  "best  information 
available"  to  determine  the  value  of 
specific  components. 

NTN  and  NSK  advocate  the  use  of  the 
transfer  prices  included  in  their 
submission.  NTN  notes  that  parts  were 
transferred  at  prices  less  than  the  costs 
of  the  related  contractor  for  only  four  of 
nineteen  parts  examined  at  verification. 
The  majority  of  the  parts  reviewed  were 
transferred  to  NTN  above  the  costs  of 
the  related  company.  NTN  also  notes 
that  lower  prices  charged  to  NTN  by  the 
related  subcontractor  than  charged  to  an 
unrelated  firm  for  similar  processing 
occurred  only  once  in  the  numerous 
transactions  with  various 
subcontractors  examined  during 
verification.  Both  NTN  and  NSK 
maintain  that  the  related  contractors 
examined  by  the  Department  at 
verification  operated  at  reasonable 
profits  and  that  substantially  all  of  their 
business  was  with  their  respective 
related  companies.  Accordingly,  the 
Department  should  accept  the  transfer 
prices  paid  to  these  related  suppliers/ 
subcontractors  as  a  fair  approximation 
of  market  value. 

For  SKF-France,  Italy  and  U.K., 
petitioner  advocates  using  the  full  cost 
of  components  transferred  within  the 
SKF  Group  companies  if  the  transfer 
prices  are  below  the  costs.  However, 
petitioner  also  alleges  that  to  rely  solely 
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on  the  actual  COP  instead  of  transfer 
prices  may  not  account  for  tre  profit 
which  may  be  earned  on  arrc  s-lenatn 


any,  sourcing  of  components  from 
independent  component  suppliers. 
Therefore,  laddns  aim's-ieiiKth  prices 


from  short  term  interest  bearing 
instruments,  commercial  p.iper  and 
covemment  notes. 
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Com.mentJ.  Petitioner  argues  that  the 
Department  should  base  interest 
expense  on  the  costs  incurred  by  the 


diameter,  purchase  volume,  certification 
requirement  and  surface  treatment. 
there  were  no  comoletelv  identiml  sales 


companies  purchased  equipment 
manufactured  by  other  SKF  companies. 


r\/~if^  n.,.,- 
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(5n  \he  actual  COP  instead  of  trdnsfer 
pnre s  m^y  not  account  for  the  pjofit 
wh.i.h  may  be  earned  on  anc  s-ler.gih 
sales. 

SKF  ddims  that  the  responses  for 
COP  ard  C\'  calmiations  inciudf  the 
HCtiKil  COP  for  c  Tipfinents  obtained 
from  .'eiated  companif  s  ar.d  'hat  Lht.se 
costs  were  ver.ficd.  Therefore  the 
resp(.inse  for  SkF-France,  Italy,  and  U.K. 
should  be  used  for  the  final 
deterrr.ina  Lions. 

DOC  Position.  The  Dcpartmen! 
fo!!jv\ed  its  policy  of  usi.'ig  actud!  ctisi^ 
m'tead  of  t^an.'^fer  prices  of  components 
received  from  related  companies  for  the 
COP  calculations  when  there  was  more 
than  a  50  percent  direct  and,' or  indirect 
ownership  between  the  ci..Tpanics.  This 
50  pe.'cent  test  was  outijrcd  ia  the 
questionnaire  and  is  consistent  with 
"generally  accepted  accounting 
principles"  regarding  the  desjree  of 
ownership  required  to  ctjr.soliddte 
transactions  between  related 
companies.  Vr'hen  this  degree  cf 
ownership  exists,  the  transactions  of 
these  companies  are  consolidated  and 
the  costs  of  the  products  sold  to  third 
parties  are  recorded  at  the  actual  costs 
without  intercompany  profit/loss  that 
might  be  included  in  the  transfer  prires 
used  between  the  companies. 

For  CV,  pursuant  to  section  773(e)t2) 
of  the  Act.  the  Department  uses  transfer 
prices  between  rdated  corripanies 
unless  such  prices  do  not  "fairly  reflect 
th«  vabe  in  the  marlcet  under 
consideration"  Here  we  have  reasun  to 
believe  that  transfer  prices  do  not  reflect 
market  price*.  In  this  industry,  the 
market  fof  bearing  components  is 
virtually  nonexistent.  The  lack  of 
irdependent  component  suppliers 
indicates  that  the  component  market 
does  not  yield  a  reasonable  return.  The 
Department  had  no  evidence  of 
profitable  market  sales  of  components 
nor  any  reason  to  believe  that  under  the 
current  circumstances  the  market  pncen 
for  components  would  have  been  «b<jve 
the  cost  of  production. 

Additionally,  the  Department  was 
unable  to  test  transfer  prices  to  market 
prices  because  the  industry  was 
characterized  by:  (a)  Nationaiiy  and 
multi nationally  integrated  producers;  (h) 
one  or  few  producers  m  each  country; 
and  (c)  thousands  of  different  products 
of  varying  size,  grade  and  specifications 
rcquiruig  exactuig  components. 

ConaequentJy.  the  market  for  tieanng 
components  was  virtually  nonexistent 
and  credible,  market  pnces  could  not  be 
obtained  Prices  for  identical! 
conipooents  from  un/elated  companies 
in  the  appropriate  market  existed  ia 
only  very  rare  instances.  Additionally, 
the  Department  encountered  iiKle.  if 


any.  sourcing  of  components  from 

independent  component  suppliers. 
Therefore,  lacking  arm's-lenglh  prices 
for  compooents  to  compare  to  transfer 
prices,  for  CV  purposes,  the  Department 
generally  used  the  cost  of  the 
components  as  representative  of  the 
value  reflected  in  tbe  market  under 
consideration. 

For  SKF-Fraace.  Italy  and  U.K..  FAG- 
Italy  and  Nachi.  Ifae  Department  used 
the  full  cost  of  the  components 
transferred  between  related  companies 
fi)'  the  COP  a'ic!  for  the  CV  calculations. 

for  FAG-FRG.  transfer  prices  were 
used  for  the  COP  and  the  CV 
calculations  because  the  quantity  of 
components  purchased  from  related 
suppliers  was  so  small  that  an 
adjustment  to  these  prices  to  actual 
costs  would  have  had  a  de minimis 
effect  on  costs. 

Far  N'MB/Pelraec  Singapore  and 
NMB/Pelmec  Thai,  transfer  prices  were 
used  for  the  COP  and  the  CV 
calculations  because;  (Ij  The  parent 
company  purchased  balls  from 
unrelated  suppliers  and  the  transfer 
prices  of  the  balls  received  from  the 
parent  compa.Ty  equalled  costs,  i.e..  the 
price  paid  by  the  parent  plus  handling 
costs;  and  (2)  the  quantity  (jf  inner  and 
outer  rims  supplied  by  related 
companies  Lhat  were  ustd  for 
production  was  so  small  that  ah 
adjustment  would  have  had  a  de 
mmniis  impiict  on  costs. 

Fur  NTN  and  \SK.  transfer  prices 
were  used  as  "best  information 
available"  for  both  the  COP  and  CV 
calculations  because^  (t)  The  companies 
represented  that  they  could  not  provnde 
costs  for  each  ccmpnnpnt  and  for  the 
procefl5ir»g  work  perfomied  by  related 
companies;  (21  substantially  all  of  the 
sales  of  the  related  subcontractors  were 
to  their  related  njmpanv"  l.T)  transfer 
prices  that  were  charged  permitted  these 
related  subrontmctors  t(!  recover  their 
cost  in  a«j?rn?nte;  and  f41  the  ndjustment 
of  the  transfer  prices  of  those 
components  which  were  below  cost  to 
their  actual  cost  would  have  a  de 
minimis  effect  on  the  costs. 

Commi  nl  2  Petitioner  maintains  that 
interest  expenw;  shouki  not  be  offset  by 
interest  income  unless  the  Department 
hiis  determined  that  the  income  is  from 
compensating  balances"  or 
investments  from  working  capital.  Any 
offset  should  be  from  interest  income 
earned  from  the  operations  of  the 
company  as  opposed  to  investment 
Hf  tjvities  of  the  company 

SKF-France.  Italy  and  UK  arijiie  that 
they  only  offset  interest  expense  by 
sho.-t-tenn  interest  incjjme  earned 
through  mvesting  cash  genwated  from 
operalioiM.  This  interest  was  derived 


from  short-term  interest  bearing 
instruments,  commercial  paper  and 
gijvernment  notes. 

NMB/Pe!mec  Singapore  and  NNIB/ 
Pflmec  Thai  claim  that  their  responses 
were  verified  and  only  interest  from 
operations  was  included,  e.g..  bank 
deposits. 

Nachi  argues  that  all  items  of  non- 
operating  income  are  directly  related  to 
the  business  operations  ;;nd.  in  any 
case,  the  airount  is  neghaible. 

N'l.N  and  NSK  maintain  that  they 
properly  offset  their  reported  interest 
expenses  with  interest  income. 

DOC  Position.  For  FAG-FRG  and 
FAG-ltaly.  the  UopartmenI  used  the 
interest  expense  of  the  FAG 
consolidated  entity  and  deducted  the 
interest  income  from  operations,  e.^\, 
income  from  bank  deposits.  The  19S7 
FAG  consolidated  interest  expense  was 
used  in  the  COP  and  CV  calculations  in 
the  first  quarter  of  1988  as  "best 
information  available". 

For  NTN  and  NSK,  murii  of  the 
interest  income  was  derived  from 
investment  activity  as  opposed  to 
bearing  manufacturing  operations.  For 
e<an;ple.  NT^Ts  interest  included 
income  from  convertible  debentures  and 
national  bonds,  profits  on  securities  and 
negotiable  instruments  options. 
Similarly,  NSK's  interest  income 
included  profits  on  seciirities  and 
negotiable  instruments  options,  and 
other  interest  income  which  was  not 
short-term.  Since  the  Department 
determined  that  this  interest  income 
was  not  part  of  the  income  derived  from 
bearing  manufacturing  operaHons.  it 
disallowed  these  items  as  interest 
income  to  offset  interest  expense. 

For  Nachi.  the  Department  used  the 
inlerest  expense  of  the  most  recent 
fiscal  year  of  the  consolidated  entity 
However,  no  offset  was  made  because 
the  company  did  not  provide 
information  regarding  consolidated 
interest  income  from  operations  nor  was 
any  detail  provided  in  the  consolidated 
financial  statements. 

For  SKF-France.  Italy,  and  U.K.,  the 
Department  used  the  interest  expense 
from  SKFs  consolidated  financial 
statements,  and  deducted  the  portion  of 
interest  income  related  to  currefit 
financial  assets.  For  SKF-France.  Italy 
and  U.K..  the  1987  SKF  consolidated 
interest  expense  was  also  used  in  the 
COP  and  CV  calculations  in  the  first 
quarter  of  1988  as  "best  information 
available". 

For  NMB/Pelmec  Singapore  and 
N.MB/PelmecThai,  the  Department 
V  erified  that  they  had  offset  only 
interest  income  related  to  operations 
a<;,(inst  interest  expenses. 


Comment  3.  Petitioner  argues  that  the 
Department  should  base  interest 
expense  on  the  costs  incurred  by  the 
"consolidated  corporate  entity"  for  SKF- 
France,  SKF-Italy.  SKF-U.K..  NMB/ 
Pelmec  Singapore.  NMB/Pelmec  Thai 
and  for  .Nachi. 

SKF  argues  that  interest  expense 
should  be  based  on  the  interest  incuned 
by  each  particular  subsidiary,  because 
SKF  operates  in  many  countries  which 
have  unique  economic  and  market 
conditions.  Including  the  experience  of 
these  other  markets  would  seriously 
distort  the  information  reported  by  any 
one  country. 

NMB/Pelmec  Singapore  and  NMB/ 
Pelmec  Thai  contend  that  this  change 
was  made  during  verification  and  the 
result  was  insignificant. 

DOC  Position.  The  Department 
recognizes  the  fungible  nature  of  the 
corporation's  capital  structure,  i.e..  both 
debt  and  equity.  Recognizing  the  global 
nature  of  these  operations,  we  used  the 
interest  expense  of  the  consolidated 
company.  For  the  SKF  companies,  this 
adjustment  resulted  in  a  slight  decrease 
in  the  interest  expense  for  SKF-France 
and  U.K..  while  SKF-Italy  remained 
approximately  the  same.  For  Nachi.  the 
Depa.'-tment  relied  on  the  interest 
expense  in  the  consolidated  financial 
statements.  However,  because  the 
company  did  not  provide  specific 
consolidated  information  regarding 
interest  income,  no  adjustment  was 
made.  For  NMB/Pelmec  Singapore  and 
NMB/Pelmec  Thai  there  were  slight 
increases. 

Comment  4.  Petitioner  contends  that 
for  SKF-France,  Italy  and  the  UK.,  the 
Department  must  determine  whether  or 
not  the  price  for  steel  obtained  from  a 
related  company  reflects  arm's-length 
transaction  prices  and  whether  it  was 
above  the  COP.  Further,  petitioner 
argues  thpse  issues  could  not  be  verified 
through  cross  comparison  and. 
therefore,  the  Department  should  use 
"best  information  available"  to  value 
the  steel  inputs  purchased  from  this 
related  party. 

SKF-France,  Italy  and  the  U.K.  state 
that  prices  charged  by  the  related  steel 
producer  are  arm's-length  prices  and. 
accordingly,  should  be  relied  upon  for 
the  COP  and  CV  calculations. 

DOC  Position.  For  purposes  of 
calculating  COP.  the  Department  did  not 
request  information  on  the  related 
supplier's  cost  of  producing  steel 
because  SKF  did  not  own  more  than  50 
percent  of  the  related  supplier.  (See 
DOC  Position  in  General  Comment  1.) 

With  respect  to  CV,  we  have  accepted 
the  transfer  prices  for  this  steel.  As  a 
result  of  the  virtually  unlimited 
variations  possible  in  grade,  size. 


diameter,  purchase  volume,  certification 
requirement  and  surface  treatment, 
there  were  no  completely  identical  sales 
of  steel  to  unrelated  purchasers  in  the 
sa.me  market.  Therefore,  the  Department 
was  forced  to  test  the  prices  charged  by 
the  related  supplier  against  the  prices 
that  the  supplier  charged  for  similar 
products.  We  also  compared  prices  paid 
by  SKF-France.  Italy  and  U.K.  to  the 
related  supplier  with  prices  paid  by 
these  SKF  companies  to  unrelated 
suppliers  or  to  bids  received  from 
unrelated  suppliers. 

For  SKF-Italy.  the  Department 
compared  orders  for  similar  steel 
products  sourced  from  related  and 
unrelated  suppliers.  For  SKF-France.  we 
compared  two  instances  of  identical 
products  purchased  from  a  related  and 
unrelated  supplier.  For  SKF-U.K..  we 
compared  purchasing  department 
schedules  of  price  quotes  obtained  from 
both  related  and  unrelated  suppliers.  In 
each  instance,  the  price  variations 
appeared  to  be  supported  by  the 
circumstances  of  ^e  sale. 

Based  on  these  comparisons,  the 
Department  concluded  that  the  transfer 
prices  of  steel  products  obtained  from 
the  related  company  were  within  a 
reasonable  range  of  the  prices  charged 
by  unrelated  suppliers  for  the  most 
comparable  products  and,  therefore, 
fairiy  reflected  the  value  in  the  market 
under  consideration.  Accordingly,  the 
Department  relied  on  the  transfer  prices 
of  the  steel. 

Comment  5.  Petitioner  argues  that, 
with  respect  to  SKF-France,  Italy  and 
U.K..  R&D  expenditures  of  a  product 
specific  nature  must  be  allocated  to  the 
particular  product  or  part.  Failure  to 
indicate  product  specific  R&D  warrants 
the  use  of  "best  information  available" 
or  treatment  of  all  R&D  expenses  as 
overhead. 

SKF-France,  Italy  and  U.K.  state  that 
the  R&D  efforts  of  the  research  center 
cannot  be  applied  to  a  particular 
product  because  they  are,  in  fact, 
general  in  nature. 

DOC  Position.  The  Department 
determined  that  R&D  activities 
undertaken  at  the  SKF-Netherlands 
facility  were  primarily  of  a  general 
nature.  Specific  projects  conducted  at 
this  facility  were  charged  directly  to  the 
appropriate  related  company  and. 
therefore,  were  included  by  these 
companies  in  their  costs.  As  the  nature 
of  these  activities  of  the  research  facility 
appear  to  be  of  a  more  general  nature, 
the  costs  were  considered  to  be  G&A 
expenses. 

Comment  6.  Petitioner  argues  that  the 
Department  should  reject  the 
depreciation  expense  reported  by  SKF- 
France.  Italy  and  U.K.  because  the 


companies  purchased  equipment 
manufactured  by  other  SKF  companies. 

DOC  Position.  The  Department 
accepted  SKF-France.  Italy,  and  U.K. 
depreciation  expense  for  equipment 
obtained  from  a  related  company 
because  we  verified  that  equipment 
produced  within  the  SKF-Group  was 
transferred  within  the  Group  above  the 
full  cost,  including  the  G&A  expenses  of 
the  producing  company. 

Comment  7.  Petitioner  contends  that 
the  responses  of  SKF-France.  Italy  and 
U.K..  and  FAG-FRG  and  Italy  were 
inadequate  because  the  submissions 
were  not  adequately  supported. 
Therefore,  the  Department  should  use 
"best  information  available." 

DOC  Response.  The  Department  used 
information  provided  by  the 
respondents  for  the  final  determination 
because  we  concluded  that  the 
methodology  used  for  the  responses 
adequately  captured  and  allocated  all 
costs  attributable  to  the  products.  Also, 
we  found  during  verification  that  the 
information  used  was  sufficiently 
supported.  The  Department  reviewed 
the  issues  raised  by  the  petitioner,  the 
methodology  used  by  the  respondents, 
and  the  major  items  related  to  the 
production  costs  during  verification.  The 
methodology  of  the  submission,  the 
procedures  and  its  findings  are 
described  in  the  cost  verification  reptrt. 
public  versions  of  which  are  on  file  in 
Room  B-099  of  the  Commerce  Building. 

Comment  8.  Petitioner  argues  that 
depreciation  expenses  recorded  in  the 
cost  accounting  records  of  SKF-France, 
Italy  and  U.K.  should  not  be  changed 
from  a  "reacquisition  value"  basis  to  a 
historical  cost  basis. 

SKF-France.  Italy,  and  U.K.  argue  that 
they  use  depreciation  based  upon 
historical  cost  for  financial  statement 
purposes,  in  accordance  with  the 
accounting  principles  of  each  country. 

DOC  Position.  The  Department  agrees 
that  it  is  appropriate  to  change  the 
depreciation  recorded  in  the  cost 
accounting  records  from  a  "reacquisition 
value"  basis  to  a  historical  cost  basis 
U.S.  GAAP  and  the  GAAP  of  the 
relevant  countries  require  that 
depreciation  be  calculated  on  a 
historical  cost  basis,  not  on  a 
replacement  value  basis.  The 
reacquisition  value  of  assets  for 
depreciation  expense  was  used  by  these 
companies  only  for  the  internal  cost 
system.  The  consolidated  financial 
statements  were  based  on  historical 
costs. 

Comment  9.  Petitioner  argues  that 
interest  expense  reported  by  NTN  and 
NSK  did  not  include  interest  expense 
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paid  on  bonds  by  NTN  and  amortization 
of  bond  issua  expense  by  NSK. 
NSK  maintains  that  this  was  an 


DOC  Position.  The  Department 
includes  in  the  fully  absorbed  factory 
overhead  the  depreciation  of  equipment 


specific  amount  due  to  the  global  nature 
of  SKF. 
SiCF-France  claims  that  the 
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whether  transfers  of  raw  materials,  part. 
or  components  from  related  parties  were 
made  at  Bim  «-lpnoth  t.nrpo 


FAG-FRG  contends  that  the  cost  of 
goods  sold  for  the  division  was  slightly 
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paid  on  bondj  by  NTN  and  amortization 
of  bond  issua  expense  by  NSK. 

NSK  maintains  that  this  was  an 
"extraordinary"  expense  associated 
with  the  issuance  of  a  Eurodollar  bond 
offering,  pertaining  to  NSK's  woridwide 
operations.  As  such.  NSK  believes  this 
expense  mutt  be  allocated  based  on  the 
cost  of  sales  for  all  NSK  companies. 

DOC  Position.  For  calculating  interest 
exp<'n»e,  the  Department  allocates  the 
total  interest  expense  to  the  total 
operations  of  the  consolidated 
corporatioo  based  on  cost  of  sales. 
Accordingiy.  the  Department  includwi 
the  interest  expense  on  bonds  incurred 
by  NTN  and  the  amortization  of  bond 
Issue  expense  incurred  by  NSK  in  the 
respective  total  interest  expense 
calcuiated  for  each  company  for  t>oth 
COP  and  CV  calculabons. 

Comment  Id  Petitioner  alleges  thdt 
general  expenses  submitted  by  NTN. 
NSK.  and  Nachi  omitted  losses  incurred 
on  the  disposal  of  fixed  assets  and 
write-downs/ write-offs  of  inventories. 
The  petitioner  notes  that  the  portion  of 
these  expenses  attributable  to  the  POl 
should  be  included  in  the  COP. 

NTN.  NSK.  and  Nachi  maintain  that 
fixed  asset  disposals  and  write-downs/ 
wnte-oBs  of  inventory  are  considered 
non-operating  in  nature  by  the 
accounting  methodology  of  the  country 
under  Investigation  and  should  not  be 
included  in  the  reported  COP.  However. 
NSK  requests  that,  if  the  Depditment 
includes  expenses  incurred  in  the 
disposal  of  fixed  assets  and  write- 
down/write-offs of  lnventoT7  In  the 
COP,  it  also  Include  the  income  amounts 
generated  by  such  disposals. 

DOC  Position.  The  Department  views 
losses  on  the  sale  or  disposal  of  fixed 
assets  and  wnle-downs/write-offs  of 
inventory  as  a  normal  cost  of  producing 
the  products  which  should  be  reflected 
in  the  product's  COP.  These  expenses 
incurred  by  NTN.  NSK  and  Nachi  were 
allocated  to  the  product  as  part  of  a 
general  expense  over  the  total  cost  of 
sales.  The  Department  considers  any 
income  or  cr»iits  generated  by  these 
IransactioiM  as  an  offset  against  the 
expense  to  amve  at  the  actuai  cost 
incurred  by  the  company. 

Comment  11.  Petitioner  argues  that 
the  Department  should  include 
depreciation  on  NTN's  and  NSK  §  idle 
machinery  in  the  COP. 

NTN  and  NSK  note  that  the 
accounting  methodology  in  Japan  allows 
a  company  to  stop  depreciation  on  idle 
assets.  Accordingly,  the  Department 
should  not  include  depreaation  expense 
on  idle  machinery  in  the  COP  of  the 
subject  merchandise,  as  it  was  nut  an 
expense  in  the  respondents'  normal  ajst 
firxoun ting  systems.  , 


DOC  Position.  The  Department 
includes  in  the  fully  absorbed  factory 
overhead  the  depreciation  of  equipment 
not  in  use  or  temporarily  idle.  Whde 
japan  s  accounting  methodology  does 
provide  that  depreciation  for  idle 
equipment  may  be  stopped,  the 
Department  does  not  accept  this 
acixiunting  methtxi.  reasoning  that  idle 
fived  assets  are  a  cost  to  the  company 
and  should  be  absorbed  in  the  COP. 
,'\ccfirdingly.  depreciation  expense  for 
the  respondents  idie  machinery  was 
included  in  the  cost  of  manufacturing. 

(b)  Company-Specific  Comments 

Frnnce 

Co:rinit\it  I.  Petitioner  contends  that 
restructuring  expenses  incurred  by  Les 
Appbf ations  du  Roulemenl  (ADR),  an 
SKF  company  in  France,  should  be 
allocated  to  the  products  under 
investigation  for  purpo.ses  of  the  final 
determination. 

SKF-France  argues  that  thtise  are 
"extraordinary  costs"  which  happened 
to  occur  dunng  the  POl  and  that  they 
should  be  excluded  from  the  COP  and 
CV  calculations,  or  amortized  over  an 
uppropnate  penod.  Further.  »hould 
these  extraordinary  costs  be  included  in 
the  COP  and  CV  calculations,  the 
Department  should  not  disregiird  sales 
beiow  die  COP  in  determining  FMV. 

DOC  Position.  The  Department  aj^reef) 
with  petitioner.  The  unaudited  financial 
statements  of  ADR  term  the 
restructuring  costs  "unusual  expenses" 
In  France,  material  events  which  may 
not  be  considered  extraordinary  items 
by  either  French  or  US  GAAP  require 
special  disclosure,  However.  US.  as 
well  as  French  GAAP  dictate  that  an 
event  must  be  both  unusual  in  nature 
and  not  expeded  to  recur  in  the 
foresee, i^!>-  f\i*ure  to  be  considered 
extr'riordin  iry.  During  verification,  the 
respondent  did  not  provide  detail  which 
would  establish  thnt  this  restructuring 
meets  the  criteria  to  be  considered  an 
extraordinary  item.  Therefore,  the 
restructuring  expenses  were  treated  as  a 
period  cost  ainsistent  with  U.S.  GAAP. 
As  best  information  available,  the 
restructuring  expenses  were  allocated 
oQ  the  basis  nf  cost  of  goods  sold  of 
.ADR's  parent  company.  SFl-SKF.  for  the 
fiscal  yenr  1987  Because  we  treated 
restructuring  expenses  as  ordinary 
costs,  they  were  included  in  our  COP 
ralculation. 

Ciunnwnt  2.  Petitioner  argues  that  the 
urulerst,itpment  of  corporate  G&.\ 
expense  should  be  corrected  fur 
purposes  of  the  final  deteraundtion  and 
that  tlie  con»oljddti:d  percentage  of  C&A 
should  be  used  ratber  than  the  country- 


specific  amount  due  to  the  global  nature 
of  SKF. 

SKF-France  claims  that  the 
misstatement  of  the  corporate  expenses 
was  corrected  at  verification  and.  in  any 
event,  was  de  minimis.  Further,  country- 
specific  G&A  is  appropriate  for  the 
COP/CV  calculations  because  the 
consolidated  G&A  percentage  includes 
some  expenses  which  are  classified  at 
the  subsidiary  level  as  overhead  costs. 

DOC  Position.  The  Department  agrees 
with  petitioner  that  the  understatement 
of  corporate  expenses  should  be 
corrected  for  the  Rnal  determination, 
and  such  correction  has  been  made. 
However,  we  agree  with  SKF-France 
that  its  country-specific  GSA.  including 
its  appropriate  share  of  corporate  GSA. 
should  be  used  for  the  COP  and  CV 
calculations. 

Comment  3.  Petitioner  argues  that 
R&D  expenditures  of  the  SKF 
Netherlands  facility  must  be  allocated  to 
all  related  companies  which  benefit 
from  its  R&D  activities,  including  ADR. 

SKF-France  states  that  the  R&D 
efforts  of  the  research  center  are 
properly  allocated  to  those  companies 
which  benefit  from  it  specifically  the 
company  shareholders  who  develop 
new  products.  New  developments  of  the 
research  facihty  would  first  be  instituted 
by  the  shareholders  and.  therefore,  they 
bear  ail  costs. 

DOC  Position.  The  Department 
accepted  SKFs  method  of  allocating  the 
SKF  Netherlands  research  center  costs. 
SKF  has  represented  that  any 
improvements  to  the  production  process 
would  be  available,  at  first,  oiily  to  the 
research  center  shareholders.  Allocating; 
the  center's  costs  to  each  of  the 
shareholders  assigns  a  portion  of  these 
costs  to  ball  bearing  production  in 
France,  through  SKF  Oamart.  R&D 
specific  to  miniature  bearing  products 
was  carried  out  at  ADR  and 
appropriately  included  in  ADR's  costs. 

The  Federal  Republic  of  Germany 

Comment  4.  The  petitioner  argues  that 
GMN^s  employee  benefits  should  be 
allocated  on  the  basis  of  direct  labor 
costs  and  should  not  be  included  in 
fatrrication  overhead. 

GMN  argues  that  an  adjustment  is  not 
necessary  because  employee  benefits 
are  included  in  fabrication  overhead. 
which  is  allocated  on  the  basis  of  direct 
labor. 

DOC  PcsiUon.  We  agree  with  GMN. 
The  Department  examined  the 
fabrication  overhead  and  determined 
that  employee  benefit  costs  were 
included  in  these  costs.  Since 
fabrication  overhead  is  allocated  t»ased 


on  direct  labor,  an  adjustment  is  not 
necessary. 

Comment  5.  GMN  argues  that  its  first 
quarter  1988  costs  should  not  be  used  to 
compute  average  production  costs  for 
comparison  to  sales  prices  because 
accruals,  based  on  estimated  amounts, 
were  included  in  those  costs.  GMN 
suggests  that,  if  the  Department  decides 
to  use  the  first  quarter  1988  costs,  these 
costs  should  be  weight-averaged  with 
the  actual  cost  data  from  fiscal  year 
1987. 

DOC  Position.  The  Department  used 
the  first  quarter  1988  COP  data.  All 
accounting  data  is  based  on  some 
estimates  in  determining  costs,  and  in 
this  case,  there  were  no  indications  that 
the  estimates  used  for  the  first  quarter 
1988  were  inaccurate.  The  Department 
did  not  average  the  two  quarters  but 
compared  the  fourth  quarter  1987  and 
the  first  quarter  1988  costs  to  the  sales 
made  during  the  respective  quarters. 

Comment  6.  Petitioner  argues  that 
GMN's  interest  income  and  debt  interest 
to  shareholders  should  not  be  deducted 
from  the  total  interest  expense.  The 
source  of  interest  income  is  not  knowTi. 
Therefore,  it  should  not  be  allowed  as 
an  offset. 

GMN  argues  that  interest  income  is 
interest  received  from  customers  for 
accounts  receivable  and  therefore, 
should  be  offset  against  interest 
expense.  With  respect  to  interest  paid 
on  a  loan  from  a  primary  shareholder, 
that  interest  resembles  a  pre-profit 
distribution  and  should  not  be  included 
ds  an  interest  expense. 

DOC  Position.  The  Department 
determined  that  a  portion  of  interest 
income  pertains  to  interest  GMN 
received  from  customers  for  accounts 
receivable,  and  has  allowed  this  portion 
as  an  offset  to  total  interest  expense. 
The  loan  to  GMN  from  a  shareholder 
does  not  differ  from  other  debt. 
Therefore,  the  interest  paid  on  that  loan 
was  treated  as  an  interest  expense. 

Comment  7.  Petitioner  argies  that 
GMN  reported  only  costs  to  produce  a 
single  ball  for  each  bearing  in  their 
submission,  rather  tti.TP  costs  for  all  the 
balls  contained  in  the  bearing. 

G.MN  argues  that  all  costs  for  the  balls 
contained  in  each  bearing  were 
reported. 

DOC  Position.  The  Department 
verified  that  the  costs  of  all  balls 
required  for  each  type  of  bearing  were 
reported  in  the  respondent's  submission. 

Comments.  Petitioner  contends  that 
F.AG-FRG  data  should  be  rejected  in 
favor  of  best  information  available 
because  the  total  cost  system  was 
inadequately  supported,  cost  data  were 
not  submitted  in  an  appropriate  format 
and  the  Department  cannot  ensure 


whether  transfers  of  raw  materials,  part. 
or  components  from  related  parties  were 
made  at  arm  s-length  prices. 

FAO^FRG  contends  that  best 
information  available  should  not  be 
used.  The  company  states  that  the 
methodology  used  for  its  submissior;  diii 
not  rely  on  the  total  cost  s>  stem  and 
that  documents  and  calculations  used 
for  its  submissicm  were  fully  tested  and 
verified.  Also,  the  company  argues  that 
virtually  all  parts  used  m  RAG-f-TiG 
bearings  are  either  ma.'iufactured  by 
FAG  in  its  own  factories  from  basic 
materials  or  purchased  from  unrelated 
suppliers,  except  for  specialized  tialU 
which  accounted  for  onl>  a  minu.',cule 
proportion  of  FAG  s  consumption  nf 
balls. 

DOC Pos'tion  The  Department  did 
not  use  "best  information  available"  for 
the  final  determinations  because  it 
concluded  that  the  methodology  used  fur 
the  response  adequately  captured  and 
allocated  ail  costs  to  the  products  under 
investigation.  Also,  we  found  during 
verification  that  the  information  used 
was  sufficiently  supported.  Finally  we 
confuTned  that  the  amount  of  p.-jrls  from 
a  related  com.pany  was  insignificant  and 
there  would  be  no  impact  on  costs. 

Comment  9.  Petitioner  contends  that 
FAG-F'RG's  COP  response  should  be 
rejected  because  FAG  did  not  provide  a 
reconciliation  between  two  cost  s\ stems 
during  verification.  Therr  fore,  the 
Department  Qinnot  ensure  that  costs 
reported  in  one  system  are  consistent 
with  costs  recorded  in  the  other  system 
and  internal  inconsistencies  between 
these  systems  may  be  reflected  in  the 
cost  submission. 

FAG-FRG  contends  that  it  fully 
explained  and  reconciled  the  two 
systems,  contrary  to  petitioner  s 
allegation  A  new  s\  stem  was  only  used 
to  provide  the  relative  breakdown  of 
cost  elemenis  of  each  sampled  ttearing. 
A  consisien!  set  of  current  standard 
costs  was  used  for  the  calculation  of 
production  cost  variances.  The  cost 
submission  was  the  result  of  these 
calculations,  and  not  those  involving  the 
standard  costs  of  hearings  from  the  new 
cost  system. 

DOC  Position.  The  Department  did 
not  use  "best  information  available" 
because  FAG-FRG  was  able  to 
reconcile  the  two  est  systems.  We 
verified  that  F.\G-FRG's  information 
could  be  relied  upon  for  the  final 
determinations 

Comment  W  Petitioner  contends  that 
because  F.-XC^FRG  relied  on  an 
incorrect  figure  in  its  submission,  the 
Department  should  revise  the  cost  of 
goods  sold  for  the  rolling  bearings 
division  to  determine  if  home  market 
sales  were  made  below  the  COP. 


BEST  COPY  AVAILABLE 


FAG-FRG  contends  that  the  cos!  of 
goods  sold  for  the  division  was  slightly 
understated  due  to  an  arithmetic  error 
and  the  total  effect  of  this  adjustment 
was  insignificant 

DOC  Position.  For  the  final 
determination,  the  Department  revised 
the  submitted  cost  of  goods  sold  of  the 
rolling  bearings  division  based  on 
verified  information. 

Comment  11.  Petitioner  contends  that 
all  consulting  fees  incurred  by  FAG- 
FRG  for  1987  should  be  considered  costs 
during  the  POl  instead  of  the  amortized 
amount  for  1967  which  was  reflected  in 
the  G&A.  They  claim  this  type  of 
expense  can  be  incurred  or  expected 
during  normal  business  operations  and. 
therefore,  is  not  an  extraordinary  cost 

FAG-JUG  contends  that  such 
consulting  studies  rarely  occur  within 
manufacturing  companies  such  as  FAG- 
FRG.  It  amortized  these  expenses  over 
the  fifteen-year  period  of  its  expected 
benefits  and  properly  included  the 
amortized  amount  In  G&A  expenses. 
Therefore,  its  approach  for  the  treatment 
of  such  a  large  and  infrequent  expense 
is  correct  and  proper. 

DOC  Position.  We  agree  with 
petitioner.  Although  the  company 
claimed  such  expenses  were  of  an 
infrequent  nature  and  should  be 
amortized,  it  did  not  support  that  this 
treatment  would  have  been  in 
accordance  with  German  GAAP. 
Accordingly,  the  Department  did  not 
amortize  the  expense  and  included  the 
consulting  fee  in  the  C&A  expenses. 

Comment  IZ  Petitioner  contends  that 
the  FAG-FRG  claim  for  a  credit  to  the 
1987  costs  should  not  be  allowed  The 
credit  is  from  a  year-end  adjustment  to 
the  maintenance  reserve  account  which 
was  established  and  funded  in  1988. 
Petitioner  argues  that  FAG  provided  no 
documentary  evidence  demonstrating 
that  any  expenses  for  funding  a  reserve 
were  part  of  the  1987  costs. 

DOC  Position.  The  Department  did 
not  allow  this  credit  to  1987  costs 
resulting  from  the  year-end  adjustment 
Since  the  expense  of  this  provision  was 
recognized  in  1986.  the  credit  should  not 
be  made  to  the  1987  costs. 

Comment  13.  Petitioner  contends  thai 
various  issues  were  raised  in  its 
prehearing  brief  regarding  the  derivation 
and  allocation  of  depreciation  expenses, 
R&D  expenses,  subcontrachng  costs,  the 
general  unreliability  and  inconsistency 
of  the  reported  costs,  and  FAG-JTlG's 
failure  to  provide  the  COP  data  in  the 
required  format.  Given  that  such  issues 
were  not  addressed  at  verification,  the 
Department  should  consider  large 
portions  of  FAGs  response  as 
unverified  and  should  use  "best 
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Informdtion  ava-.lable"  for  purpost-s  of 
making  the  final  determination, 

FAG-FRG  contends  that  no  cos's 
were  excluded  or  misclassified  in  its 
subn:iission  regarding  the  issues  raised 
by  the  petitioner  and  these  issues  were 
\erified  and  resolved 

DOC  Position.  The  Depar'nionf 
rpMewed  the  issues  raised  by  the 
p.  titioner,  the  methodoloRy  used  by  the 
r'spondent,  and  the  major  items  related 
tij  the  produc'ion  costs  during 
verification.  The  Department  described 
the  methodology  of  the  submission,  the 
P'ocedures,  and  its  findings  in  the  cost 
verification  report.  We  concluded  that 
t.^e  verified  information  could  be  relied 
upon  for  the  f'na!  de'o-mination. 

Ccr^PAcnt  14  F.-\G-FRG  contends  that 
consistent  with  its  recent  decision  (See 
Cprtain  AII-T^rrain  Vehicles  from 
Japan.  54  FR  4064  (1989)).  the 
Department  should  not  include  imputed 
credit  or  inventory  carrying  costs  in 
COP 

DOC  Position.  We  agree  and  have 
followed  the  practice  adopted  in  the 
above-cited  case. 

Comment  15.  Petitioner  argues  that 
llie  INA-FRG  response  was  not  verified 
and  the  Department  should  use  best 
information  otherwise  available.  For 
example,  standard  costs  were  not 
reconciled  to  actual  costs,  although 
differences  between  standard  and 
actual  costs  were  noted  for  every  cost 
element  tested.  Additionally,  certain 
costs  may  not  have  been  included,  such 
as  general  expenses,  waste,  and 
inventorv  write-downs. 

INA-FRG  argues  that  "the 
determination  of  whether  INA's  COP 
submission  was  adequately  verified 
should  be  based  on  whether  the  COP 
calculations  were  reasonably  based  on 
actual  costs,  not  whether  INA  was  able 
to  tie  each  and  every  element  of  its 
standard  costs  into  the  company's 
financial  st.i'cmen's". 

INA-FRG  has  stated  that  it  utilized  its 
cost  system  for  the  response  and,  like 
other  respondents,  has  also  stated  on 
the  record  that  it  does  not  compute 
variances.  Therefore,  it  concludes  that 
the  Department  must  decide  if  the 
response  was  reasonably  based  on 
actual  costs  IN.A-FRG  states  that 
through  the  Department's  testing  of 
ma'erial  prices  and  labor  rates,  it  should 
conclude  that  standard  costs  were 
reasonably  based  on  actual  experience. 

DOC  Po'sition.  The  Department  did 
not  consider  the  IN.-X-FRG's  COP 
response  to  be  verified.  In  response  to 
the  Department's  request  for  actual 
costs.  IN.A-FRG  stated  that  "the  cost  of 
manufacturing  per  product  is  based  on 
costs  of  the  processes  employed  in  the 
manufacture  of  the  particular  products 


and  includes  any  costs  attributable  to  a 
certain  process".  The  company  also 
explained  that  its  response  was  "based 
on  our  cost  accounting  system," 
adjusted  for  imputed  interest  and 
replacement  depreciation  which  were 
items  not  included  in  the  financial 
system. 

During  the  course  of  the  verification,  it 
became  evident  that  the  cost  of 
manufacturing  was  not  based  on  the 
costs  of  the  processes  employed  in  the 
manufacturing  of  the  particular  product, 
nor  was  it  based  on  the  cost  system 
adjusted  for  the  items  not  included  in 
the  financial  system. 

INA's  submitted  COP  for  the  POl  was 
based  on  product  standard  costs  which 
were  neither  part  of  the  cost  accounting 
system  nor  the  financial  accounting 
system.  Additionally,  INA  was  not  able 
to  supply  any  documentation  for  the 
standard  costs  used  in  the  submission. 
Therefore,  no  underlying  support  was 
provided  for  the  costs  of  all  of  the 
numerous  products  in  the  response.  The 
company  did  provide  an  index  which  it 
claimed  to  have  used  to  adjust  1987 
standards  to  1988.  However,  the  basis 
for  the  1987  standards  was  not 
furnished. 

Prior  to  discovery  that  the  product 
standards  were  not  a  part  of  the  cost 
system,  the  Department  tested  certain 
items  in  an  attempt  to  reconcile  the 
standard  costs  to  actual  costs.  When  the 
price  of  materials,  the  labor  rate  and 
other  items  were  compared  to  invoices 
and  payroll  records,  etc.,  differences 
were  noted  in  all  cases.  Also,  INA  did 
not  provide  any  means  to  tie  the  product 
standards  to  the  cost  system,  or  to  the 
actual  costs  recorded  in  the  financial 
system.  Therefore,  the  quantity  of  these 
Inputs  (material,  labor,  etc.)  could  not  be 
verified. 

Additionally,  numerous  other 
discrepancies  were  noted.  An  important 
discrepancy  was  discovered  between 
the  detailed  product  cost  totals  provided 
for  the  nine  products  to  be  used  as  a 
sample  for  verification  and  that  part  of 
the  submission,  listing  the  COP  for  all 
products,  which  the  Department  relies 
upon  to  determine  whether  home  market 
sales  are  at  prices  below  the  COP. 
Although  INA-FRG  stated  in  its 
response  that  variances  were  not 
developed  in  the  normal  course  of 
business  (e^..  FAG-FRG,  and  GMN). 
this  was  not  the  reason  why  INA's 
methodology  could  not  be  accepted.  The 
other  respondents,  unlike  INA.  had  used 
product  standard  costs  which  tied  to  the 
cost  system  and  had  developed 
verifiable  variances  to  adjust  standard 
to  actual  costs  for  the  submissions. 
The  Department  could  not  accept 
INA-FRG's  "reasonably  close  to  actual " 


standards.  To  do  so  would  result  in 
inaccuracies  which  would  yield 
inequitable  results  to  not  only  the 
petitioner  but  to  other  respondents. 

Because  of  the  methodology  used  by 
the  company  for  its  response,  the 
inability  cf  the  company  to  reconcile  the 
submission  to  actual  costs  of  the 
product,  and  the  lack  of  documentary 
support  for  the  data,  the  Department  has 
reiected  the  INA-FRG's  cost  data  and 
has  used  "best  information  available" 
[or  cylindrical  bearings  produced  and 
exported  in  the  FRG  by  INA. 


Italy 

Comment  16.  Petitioner  alleges  that 

since  FAG-Italy  cannot  o'otain  the  cost 
for  spherical  roller  bearings  from  its 
joint  venture  company,  the  price 
charged  by  FAG  to  an  unrelated 
company  for  the  spherical  roller 
bearings  should  he  used  as  "best 
information  available". 

FAG-Italy  stales  that  the  only 
appropriate  basis  for  determining  the 
COP  of  spherical  roller  bearings 
obtained  from  its  joint  venture  is  the     ■ 
transfer  price  because  of  the  unique 
terms  of  the  agreement  and  because 
FAG  has  no  management  control  or 
access  to  the  joint  venture  costs. 
Additionally,  it  argues  that  the  small 
loss  incurred  in  that  year  by  the  joint 
venture  should  not  be  added  to  the 
transfer  price  because,  in  accordance 
with  G.AAP,  this  loss  is  not  included  as 
a  manufacturing  cost  on  the  financial 
statements. 

DOC  Position.  The  Department  agrees 
with  FAG-Italy  in  part.  Transfer  prices 
were  used  for  the  COP/CV  calculations 
because  F.AG-Italy  could  not  obtain  the 
actual  costs  to  produce  the  spherical 
roller  bearings  from  its  joint  venture. 
However,  we  have  increased  the 
transfer  price  between  the  joint  venture 
and  FAG-Italy  to  reflect  the  loss 
incurred  during  the  PO!  because  the 
transfer  prices  in  aggregate  were  below 
the  cost  to  produce  the  bearings  and  the 
loss  of  the  joint  venture  must  be 
absorbed  by  the  participants  of  the  joint 
venture. 

Comment  17.  Petitioner  contends  that 
the  Department  should  not  accept  the 
information  FAG-Italy  provided  during 
verification  correcting  the  COP  of 
com.ponents  because  it  constitutes  a 
new  submission, 

FAG-Italy  states  that  the  information 
provided  at  verification  was  not  a  new 
submission  because  it  related  to  the 
parts  of  a  bearing,  not  the  total  COP. 
and  that  a  correction  of  a  calculation 
error  does  not  constitute  a  new 
submission. 


DOC  Position  FAG-Italy  identified 
the  calculation  error  on  a  timely  basis 
and  provided  the  appropriate 
adjustments.  Correction  of  one  error  in 
the  submission  does  not  constitute  a 
new  response.  The  Department  was  able 
to  verify  the  actual  cost  of  the  parts  at 
the  parent  company  and  that  the  same 
cost  was  properly  included  in  FAG- 
Italy's  cost  submission  for  ball  bearings. 

Comment  18.  Priitioner  claims  that 
FAG-Italy's  COP  should  be  corrected: 
(1)  For  a  materia!  usage  variance  which 
was  calculated  as  a  difference  between 
the  am.ounts  recorded  in  the  internal 
accounting  system  and  its  financial 
statements;  (2)  for  the  depreciation 
expense  t!;at  would  ha-  e  been  recorded 
to  account  for  the  difference  between 
the  market  value  and  the  price  paid  to 
its  parent  for  certain  equipment;  (3)  to 
Include  G&  A  of  the  parent  company  in 
FRG  for  Umbra-made  products  with  the 
CV  calculation;  (4]  for  consulting  fees 
incurred  during  the  period  of 
inve.';;igation  that  should  be  expensed 
and  not  amortized  over  fifteen  years, 
since  the  respondent  could  not 
adequately  substantiate  that  these  fees 
ivere  an  extraordinary  item. 

FAG-Italy  claims  that:  (1)  The  total 
amount  of  the  difference  in  material 
usage  between  the  interna!  accounting 
systems  and  its  financial  Rtaler.entR 
was  included  in  the  cost  of 
manufacturing  for  the  submissiotr,  (2| 
the  increase  in  depreciation  is  not 
relevant  because  only  a  small 
percentage  of  equipment  is  purchased 
from  the  parent  and  (hat  the  transfer 
price  represents  cost:  (3)  Glk.\  expenses 
of  the  parent  were  not  added  to  cost  of 
components  obtained  from  the  parent 
because  the  transfer  price  included  an 
allocation  of  the  C&.A;  and  (4)  thut 
consulting  studies  rarely  occur  within 
manufacturing  com.panies  such  as  F'AC- 
Italy.  'Hierefore,  its  approach  for  the 
treatment  of  such  a  large  and  infrequent 
expense  is  correct  and  proper. 

DOC  Position.  The  Department  agrees 
with  FAG-Italy  on  point  (T)  and  w'th 
petitioner  on  points  (2).  (3|,  and  (4). 
Although  the  material  purchase  price 
variance  was  classified  as  vanable 
overhead  instead  of  f  .s  a  material  cost, 
the  Department  has  dete.rmmed  that  no 
adjustment  is  necessarv'  because  the 
variance  is  included  in  cost  of 
manufacturing  and  the  amount  in 
question  is  de  n'inimis.  Depreciation 
expense  was  adjusted  to  reflect  the 
amount  of  depreciation  expense  the 
respondent  would  have  recorded  had  it 
purchased  the  equipment  from  its  parent 
at  an  arm's  length  price  C;aA  expenses 
of  the  parent  were  included  in  the  CV 
calculations  of  ball  bearings 


manufactured  in  Umbra  because  the 
actual  costs  of  the  components  were 
used.  G&A  expenses  were  adjusted  to 
include  FAG-Italy 's  portion  of  all 
consulting  fees  incurred  by  the  parent 
company,  since  these  expenses  could 
not  be  substantiated  as  extraordinary 
and  amortized  as  the  company 
suggested. 

Comment  19.  Petitioner  contends  that 
FAG-Italy's  response  should  be  rejected 
because  costs  were  reconfigured  for  the 
purposes  of  the  submission. 

FAG-Italy  contends  that  its  costs  were 
not  modified  and.  in  fact,  were  derived 
directly  from  company  books  and 
records  kept  in  the  normal  course  of 
business.  During  1987,  the  Umbra  plant 
had  one  cost  center  area.  During  1988, 
the  same  plant  was  divided  into  three 
cost  center  areas.  FAG-Italy  states  that 
in  order  to  calculate  product  costs  f6r 
the  submission,  it  made  a  three-area 
division  of  costs  on  a  pro  forma  basis 
for  1987. 

DOC  Position.  We  agree  with  FAG- 
Italy.  The  Department  verified  that  the 
division  of  the  1987  cost  into  three  cost 
center  areas  was  consistent  with  FAG- 
Italy's  records. 

Comment  20.  SKF-Italy  states  that 
costs  incurred  during  the  period  of 
investigation  for  cylindrical  roller 
bearings  were  not  "ordinary".  It  claims 
that  the  single  cylindrical  roller  bearing 
sold  during  the  period  of  investigation 
was  a  prototype  and,  thus,  incurred 
significant  labor  and  overhead  expenses 
over  a  small  lot  size.  Therefore,  these 
"start-up  costs  "  should  be  capitalized 
and  amortized  over  an  appropriate 
period  cf  time  or  volume  of  production. 

Petitioner  claims  that  the  Department 
could  verify  ne'thpr  the  actual  nor  the 
standard  costs  c/f  the  product  in  periods 
subsequent  to  the  POl  and.  thus,  could 
not  determine  if  costs  incurred  during 
the  period  of  investigation  were 
■  ordinary".  Petitioner  argues  that  the 
actual  costs  submitted  and  verified  at 
the  company  should  be  used. 

DOC  Position.  The  Department  agrees 
that  the  actual  costs  submitted  and 
verified  at  the  company  should  be  used 
to  determine  the  CV  of  the  cylindrical 
roller  bearing.  We  were  not  able  to 
verify  the  standard  costs  for  cylindrical 
roller  bearings  in  periods  subsequent  to 
the  POl,  because  exhibits  to  support 
such  information  were  submitted  after 
the  verification  was  completed.  In 
addition,  standard  costs  only  reflect 
management's  estimate  of  the  product's 
cost  and  do  not  reflect  the  actual  cost  of 
the  product.  Thus,  the  Department  could 
not  determine  if  the  costs  incurred  by 
the  respondent  during  the  POl  were 
ordinary  costs  or  not.  Therefore,  we 


have  used  the  verified  cost  during  the 
POl  to  compute  CV. 

Comment  21.  Petitioner  argues  for 
SKF-Italy  that  valve  tappets  are  a  type 
of  needle  roller  bearing  specifically 
within  the  scope  of  the  investigation 
and,  thus,  costs  associated  with  this 
product  should  be  included  in  the 
reported  cost  data. 

SKF-Ilaly  argues  lliat  its  valve  tappets 
bear  none  of  the  characteristics  of  a 
bearing  and,  thus,  costs  related  to  its 
manufacture  are  properly  excluded  from 
the  investigation. 

DOC  Position.  We  have  determined 
that  the  "valve  tappets"  in  question  do 
not  contain  rolling  elements  and  are  not 
like  spherical  plain  bearings^They  are 
not  physically  similiar  to  the  products 
under  investigation.  Therefore,  we  agree 
with  SKF-ltaly  and  have  not  included 
any  costs  related  to  its  "valve  tappets" 
in  our  calculations. 

Comment  22.  SKF-ltaly  argues  thai  an 
adjustment  made  to  the  financial 
statements  to  allocate  variances 
between  "cost  of  sales"  and  "inventory** 
should  also  be  included  in  indices  used 
to  calculate  actual  unit  costs. 

DOC  Position.  We  disagree.  The 
financial  statement  adjust.ment  converts 
inventory  from  standard  cost  to  actual 
cost.  SKF-Italy  provided  the  actual 
fabrication  costs  for  production  during 
the  period.  Whether  this  production  has 
been  sold  or  remains  in  inventory  has  no 
impact  on  the  COP.  Therefore,  this 
adjustment  cannot  be  applied  to  the 
COP. 

|apan 

Comment  23.  Petitioner  contends  that 
N'achi's  depreciation  rx)sts  may  have 
been  inaccurately  reflected  in  the 
submission  because  of  the  accelerated 
depreciation  methods  used  by  Nachi 
and  the  values  and  methods  used  for 
depreciating  the  equipment  made  by  its 
machine  tool  division. 

DOC  Position.  The  Department 
verified  Nachi's  depreciation  reported  in 
its  response.  The  depreciation  method 
was  in  accordance  with  Japanese 
Generally  Accepted  Accounting 
Principles  and  Japanese  Tax  Law.  At 
verificaticMi,  the  Departm.nl  found  no 
evidence  that  the  company  had  used  an 
unusually  fast  accelerated  method  of 
depreciation  or  an  economic  useful  life 
for  the  assets  which  did  not  fairly  reflecl 
the  value  of  those  assets.  Additionally, 
the  Department  verified  that  equipment 
made  by  Nachi's  machine  tool  division 
was  recorded  on  its  books  at  the 
division's  cost  to  manufacture  the 
equipment 

Comment  24.  Petitioner  argues  that 
Nachi's  G&A  expenses  were 
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inaccura'ely  reflected  in  the  submission 
because  the  related  subcontractor's 
G4A  costs  were  not  included  in  its  COP 
submission. 

nOC  Position.  The  Department 
verified  the  componun's  and  the 
allocafion  of  expenses  within  the  G4A 
expense  to  the  various  bearings.  The 
Uepdrtmenl  found  no  inaccuracies 
within  N',ichis  submission.  Additionally, 
the  Department  verified  that  the  related 
subcontractor's  G&A  expenses  were 
properly  included  In  Nachi's  reported 
CAA  expenses. 

Comment  25.  Petitioner  argues  that 
since  Nachi  did  not  submit  reliable  CV 
information,  the  Department  should  use 
the  FMV  data  as  "best  information 
available"  for  CV  purposes. 

.Machi  argues  (hat  there  is  no  basis  for 
the  use  of  CV.  It  also  argues  that  if  CV 
were  to  be  used,  the  Department  should 
use  Nachi's  submitted  costs  as  a  basis 
for  the  CV. 

DOC  Position.  In  submitting  transfer 
prices  for  CV  purposes,  Nachi  adjusted 
for  intercompany  profit/loss.  As  a  result. 
Nachi's  CV  was  loss  than  COP  for 
bearings  which  were  fabricated  by 
related  subcontractors  operating  at  a 
loss.  The  Department  did  not  consider 
transfer  prices  below  cost  as  reflecting 
the  fair  market  value  for  the  processes 
performed  by  the  related 
subcontractors.  Therefore,  as  best 
information  available,  the  Department 
based  CV  on  the  actual  costs  of 
r^-mponents  from  related 
subcontractors. 

Comment  26.  Petitioner  elleges  that 
NSK's  cost  data  submitted  after 
verification  should  be  rejected. 
P'-tiMoner  maintains  that  the 
I'  par'ment  should  reject  those  portions 
i;'  the  response  which  are  materially 
d'  ficient  or  which  were  not  fully 
s  ;pported  at  verification. 

DOC  Position.  NSK's  original 
computer  tape  had  provided  cost 
information  for  only  one  quarter  of  the 
POI.  The  revised  tape,  received  pr/u/-  to 
verificaiion.  provided  average  cost 
information  for  both  quarters  of  the  POI. 
On  this  revised  tape,  cost  data  was  not 
provided  for  some  products.  Where 
NSK  s  cost  information  for  a  product 
was  not  provided  on  the  revised  tape, 
the  Department  used  "best  information 
.ivailable ". 

Comment  27.  Petitioner  alleges  that 
the  costs  of  the  NSK  Environmental 
Control  Department  should  be  allocated 
to  the  merchandise  under  investigation 
ind  included  in  the  total  COP. 

DOC  Position.  The  Environmental 
Control  Department  is  part  of  NSK's 
headciuarters  operations  and.  as  such. 
Its  costs  are  included  in  the  G&A 


expenses  which  have  been  verified  and 
are  a  part  of  the  products'  COP. 

Comment  28.  Petitioner  contends  that 
the  manner  in  which  NTN  has  reported 
its  production  costs  shifts  its  costs  away 
from  certain  parts  that  are  identical  to 
those  sold  for  export  to  the  United 
States,  thereby  skewing  the  calculation 
of  less  than  fair  value  margins. 

NTN  denies  petitioner's  allegation  of 
"skewed"  cost  data,  and  claims  that  its 
actual  costs  as  reported  are  based  on  its 
regularly  kept  accounting  records. 

DOC  Position.  The  Department 
verified  NTN's  response  and  did  not  find 
any  skewing  of  the  submitted  cost  data. 
NTN's  submitted  cost  data  is  derived 
directly  from  NTN's  own  cost 
accounting  records. 

Comment  29.  Petitioner  alleges  that 
non-bearing  R&D  expenses  incurred  by 
NTN.  i.e.,  at  the  R&D  Plant,  should  be 
added  to  the  production  costs  for 
purposes  of  the  final  determination. 

DOC  Position.  Our  review  of  this 
Research  Facility  indicated  that  the  R&D 
conducted  there  was  of  a  product- 
specific  nature  for  products  not  subject 
to  this  investigation.  Accordingly,  we 
did  not  allocate  this  R&D  to  either  the 
COP  or  the  CV  of  the  products  under 
investigation  for  purposes  of  the  final 
determination. 

Romania 

Comment  30.  Petitioner  argues  that 
the  Department  should  not  offset  the 
COP  by  the  revenues  from  scrap  sales 
because  the  cost  of  removing 
nonrecoverable  scrap  offsets  the 
revenue  generated  from  the  sale  of 
scrap. 

Tehnoimportexport  (TIE)  argues  that 
an  adjustment  should  be  made  for  the 
value  of  scrap  and  the  amount  should  be 
the  difference  between  the  gross  and  net 
weight. 

DOC  Position.  Since  costs  to  remove 
scrap  are  normally  a  part  of  overhead, 
the  Department  deducted  a  value  for 
scrap  sales  from  material  costs  when 
information  was  provided  to  support  the 
amount  of  scrap  sold.  The  Department 
disallowed  a  deduction  for 
nonrecoverable  scrap  from  material 
costs. 

Comment  31.  Petitioner  argues  that 
the  Department  should  not  rely  on  the 
factors  of  production  information 
submitted  by  TIE  due  to  the  lack  of 
support  and  inaccuracy  of  material 
portions  of  the  response. 

DOC  Position.  The  Department  used 
the  submitted  factors  of  production 
adjusted  for  any  differences  noted 
during  verification.  However,  when  the 
factors  could  not  be  supported,  the 
Department  used  "best  information 
available". 


Comment  32.  Petitioner  and  TIE  argue 
that  the  factory  overhead  rate  used  in 
the  preliminary  determination,  which 
was  based  on  TIE's  cost,  should  not  be 
used  since  it  was  based  on  the  input 
costs  which  were  determined  in  a 
"state-controlled"  economy.  Both  parties 
suggest  that  the  rate  be  based  on  the 
experience  of  a  manufarturer  of  a 
similar  product  in  a  surrogate  country. 

DOC  Pos:tion.  The  Department 
agrees.  The  Department  utilized  a 
factory  overhead  rate  from  Portugal,  the 
surrogate  country  seUH.ted  for  the  final 
determination. 

Comment  33.  Petitioner  argues  that 
the  quantities  subm.itted  by  the 
Romanian  factories  for  energy  and 
utilities  are  inconsistent  and  unverified 
and.  therefore,  should  not  be  used. 
TIE  argues  that  their  submission 
methodology  inaccurately  states  the 
utility  cost  for  ail  bearing  types. 
Respondent  suggests  that  utility  costs  be 
calculated  as  a  percentage  of  total  raw 
materials  and  labor. 

DOC  Position.  The  Department  agrees 
with  petitioner  that  the  submitted 
information  could  not  be  verified. 
However,  energy  and  utility  costs  were 
included  in  the  overhead  provided  by 
the  surrogate  country.  As  such,  we  did 
not  need  to  calculate  separate  factors 
for  utility  costs. 

Comment  34  Petitioner  contends  that 
the  Department  erroneously  relied  on 
data  submitted  by  TIE  for  the  valuation 
of  cold-rolled  coil  as  the  input  into  steel 
balls.  Petitioner  argues  that  such  balls 
are  manufactured  from  bearing  quality 
(52100)  steel  bar.  wire  or  wire  rod,  not 
ruld-roUed  sheet  in  cnil.  Therefore,  the 
Department  should  use  the  value  of  -^teel 
bar  wire  or  wire  rod  in  the  valuation  of 

balls. 

DOC  Position.  We  agree  with 
petitioner  and  have  used  the  surrogate 
value  for  52100  steel  bar  to  value  balls 
contained  in  TIE's  ball  bearing. 

Singapore 

Comment  33.  Petitioner  argues  that  it 
would  be  inappropriate  for  the 

Department  to  rely  on  NMB  Pelmec 
Singapore's  development  of  a  standard 
cost  system  for  purposes  of  the 
investigation.  A  standard  cost  system 
must  rely  on  historical  costs,  analysis 
and  the  calf:ulation  of  cost  variances.  If 
a  developed  standard  cost  system  uses 
only  production  data,  various  costs  may 
be  understated. 

DOC  Position.  We  disagree.  NMB/ 
Pelmec  Singapore  does  not  maintain  a 
standard  cost  accounting  system  in  the 
ordinary  course  of  business.  Vot 
purposes  of  the  investigation,  the 
respondent  developed  standard  costs  for 


each  product  only  as  a  means  of 
allocating  actual  costs  to  the  individual 
products.  These  standards  were  based 
on  engineering  standards  which  were 
used  by  .\MB/Pelmer  Singapore  m  its 
operations.  The  Department  concluded 
that  the  response  adequately  captured 
and  allocated  ail  of  the  actual  costs  to 
the  products,  and  that  the  information  as 
venfied  could  be  relied  upon  for  the 
final  dete.-rr.ination. 

Coninitnt  36.  Petitioner  argues  that 
jSi.MB/Pelmec  Singapore's  assumption  of 
'full  capacity  operation"  during  5ie  POI 
results  in  lower  stand,! rd  costs  and 
understates  the  CV. 

DOC  Position.  We  disagree.  The  costs 
resulting  from  less  than  'full  capacity 
operations"  would  be  reflected  in  the 
actual  costs.  The  actual  costs  were  used 
for  the  submission  but  were  allocated 
proportionately  based  on  standards.  All 
actual  costs  were  accounted  for  in  the 
cost  of  the  p-oducis  since  the  standard 
costs  were  adjusted  to  actual  costs. 
Comment  37.  Petitioner  states  that 
process  times  reported  by  the  two 
Singaporean  companies  for  the  same 
compone:  ts  show  discrepancies. 
Petitioner  further  slates  that  the  set-up 
time  or  downtime  costs  were  not 
included  in  process  time,  thereby 
understating  these  costs. 

NMB/Pelmec  Singapore  argues  that 
although  set-up  time  and  downtime 
were  not  included  in  respondent's  cycle 
times,  the  total  costs  incurred  during  set- 
up and  downtime  were  included  in  total 
actual  costs.  Therefore,  these  costs  were 
allocated  to  each  product  in  the  same 
ratio  as  that  product  s  cycle  time  to  total 
cycle  time  of  al!  producfs. 

DOC  Position.  We  agree  with 
respondent.  The  Department  determined 
that  NMP/Pelmec  Singapore's  allocation 
of  fabrication  costs  included  all  actual 
costs  incurred  during  the  POI  by 
reconciling  the  product  costs  back  to  the 
costs  included  in  the  financial 
statements.  The  Department  concluded 
that  the  costs  for  dowr.'ime  were 
included  in  total  costs  and  that  the 
respondent's  methodology  adequately 
captured  and  allocated  fabrication  costs 
to  the  products. 

Comment  38.  Petitioner  contends  tnat 
NMB/Pelmec  Singapore  understated 
raw  material  costs  below  world  market 
levels. 

NMB.'Pelmec  Singapore  argues  that 
end-of-period  inventory  values  were 
used  as  a  method  of  oniy  allocating  raw 
material  costs  incurred  during  the  POI.  i! 
also  contends  that,  for  purposes  of 
valuing  inventory,  actual  material  costs 
were  calculated  by  a  weighted-average 
method. 

DOC  Position.  We  disagree  with 
petitioner.  The  Department's  verification 


of  raw  material  costs  included  an 
examination  of  actual  invoices.  Total 
material  costs  were  adequately  reflected 
in  the  cost  submission  except  for  the 
minor  discrepancies  noted  in  the 
verification  report.  Except  in  cases  in 
which  an  adjustment  would  have  had  no 
effect  on  costs,  the  Department  adjusted 
NMB/Pelmec  Singapore's  submitted  raw 
material  costs  to  reconcile  such 
discrepancies. 

Comment  39.  Petitioner  contends  that 
NMB/Pelmec  Singapore  has  segregated 
all  costs  associated  with  scrap  and 
waste,  along  with  the  revenue  earned 
from  the  sale  of  scrap,  and  treated  such 
costs  as  an  extraordinary  item.  Because 
scrap  and  waste  are  production  costs 
and  should  be  included  in  the  cost  of 
manufacturing,  the  Department  should 
utilize  the  scrap  rate  as  submitted  by 
petitioner. 

NMB/Pelmec  Singapore  argues  that 
all  material  costs,  including  scrap,  were 
included  in  production  costs.  Any 
revenue  received  from  the  sale  of  scrap 
is  included  in  other  income. 

DOC  Position.  We  agree  with 
respondent.  The  Department  examined 
NMB/Pelmec  Singapore's  calculations 
and  determined  that  scrap  had  been 
included  in  raw  material  costs.  NMB/ 
Pelmec  Singapore  also  included  the 
revenue  received  from  scrap  sales  in 
other  income.  The  Department  traced 
the  details  of  particular  scrap  sales  to 
original  invoices  and  determined  that 
the  respondent's  methodology  of 
accounting  for  scrap  was  acceptable. 
Comment  40.  Petitioner  argues  that 
G&A  expenses  of  NMB/Pelmec 
Singapore's  parent  company  should  be 
included  in  the  cost  of  the  subsidiary. 

N'MB/Pelmec  Singapore  contends  that 
it  partially  allocated  the  G&A  expenses 
from  the  parent  company  to  the 
subsidiaries. 

DOC  Position.  The  Department  agrees 
with  petitioner.  Accordingly,  we 
adjusted  the  respondents  costs  by  fully 
allocating  the  G&A  expenses  of  the 
parent  company  to  the  subsidiaries  for 
purposes  of  the  final  determination. 

Thailand 

Comment  41.  Petitioner  argues  that 
best  information  available  should  be 
used  for  NMB/Pelmec  Thais  material 
costs  because:  1)  quantity  differences 
were  not  recognized,  and  2)  the  lowest 
price  of  steel  during  the  POI.  that  of 
March  1987,  was  used  for  the  response. 

NMB/Pelmec  Thai  contends  that  raw 
material  costs  incurred  at  the  end  of  the 
period  were  used  only  to  allocate  costs. 
For  purposes  of  valuing  inventory, 
material  costs  were  based  on  the 
weighted-average  method. 


DOC  Position.  The  Department  agrees 
with  NMB/Pelmec  Thai's  methodology 
of  allocating  raw  material  costs  to  the 
individual  products.  The  respondent 
utilized  standards  in  order  to  allocate 
quantity  to  the  individual  bearings  and 
raw  material  costs  which  were  based  o;i 
a  weighted-average  inventory,  not  on 
March  1987  prices.  The  standards  were 
reconciled  to  the  actual  costs  incurred 
during  the  POI  and  variances  were 
applied.  The  Department  determined 
through  standard  verification 
procedures  that  the  submitted  cost 
information  could  be  relied  upon  for  the 
final  determination. 

Comment  42.  Petitioner  contends  thai 
no  offset  to  material  costs  for  scrap 
revenue  should  be  permitted  for  NMB/ 
Pelmec  Thai  because  the  detailed 
information  [e.g.,  volume  of  scrap  sold, 
scrap  recovery)  was  not  provided. 

NMB/Pelmec  Thai  argues  that  its 
methodology  includes  the  amount  of 
scrap  in  the  raw  material  cost  for  each 
bearing.  Any  revenue  received  from  the 
sale  of  scrap  is  included  in  other 
income. 

DOC  Position.  We  agree  with 
respondent.  The  Department  examined 
NMB/Pelmec  Thai's  calculations  and 
determined  that  scrap  had  been 
included  in  raw  material  costs.  NMB/ 
Pelmec  Thai  included  the  revenue 
received  from  scrap  sales  in  other 
income.  The  Department  traced  the 
details  of  particular  scrap  sales  to 
original  invoices  and  determined  that 
the  respondent's  methodology  of 
accounting  for  scrap  was  acceptable  for 
the  final  determination. 

Comment  43.  Petitioner  contends  that 
NTklB/Pelmec  Thai's  labor  costs  may  not 
be  accurate  for  the  following  reasons:  (IJ 
The  company  made  an  unjustified 
adjustment  to  reconcile  labor  costs 
incurred  during  the  POI  to  those  costs 
which  would  have  been  incurred  for  the 
products  sold  during  the  POI:  and  (2) 
costs  allocated  on  the  basis  of  cycle 
time  may  not  have  included  downtime. 

NMB/Pelmec  Thai  states  that  the 
fabrication  costs  were  based  on  total 
actual  expenses.  Cycle  time  was  used 
only  to  allocate  these  costs.  Therefore, 
the  doMmtime  costs  were  included  in 
total  actual  fabrication  expense. 
Downtime  costs  were  allocated  to  all 
bearings  in  the  same  proportion  as  the 
relative  amount  of  cycle  time. 

DOC  Position.  We  agree  with 
respondent.  The  Department  determined 
that  NMB/Pelmec  Thai's  allocation  of 
fabrication  costs  included  all  actual 
costs  incurred  during  the  POI  by 
reconciling  the  product  costs  back  to  the 
costs  included  in  the  financial 
statements.  The  Department  concluded 
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that  the  costs  for  downtime  were 
included  <n  'otal  ''osts  a-^d  tha!  the 
rpspondenfs  methodology  adequately 
cdpt'jred  and  allocated  fabrication  costs 
to  the  prod'jcts. 

Ccr""uvi'  44  Petitioner  contends  that 
NVtB /Mrrec  Thais  depredation 
expense  .3  distorted  because  the 
ru'spondent's  method  utilizes  a  twenty- 
year  useful  Vc  whi'e  'he  parent 
company  d»'pro<:Mtes  the  same  type  of 
equipmpnt  ovfr  a  tf n  year  useful  life. 
NMB/Pe!mec  Thai  claims  that  the 
depreciation  method  uf-.lized  is  the 
prevailing  method  ;n  Thailand,  is 
accepted  by  government  tax  authorities 
and  thereby  conforrns  with  the 
Department  s  roq'iirementa. 

DOC  Pos!t:on.  The  Department  agrees 
with  petitioner  The  depreciaMon 
method  shouid  be  adiusted  to  reflect  the 
economic  useful  life  if  the  assets.  The 
Department  adiusted  dep'g'r.ation  'o 
reflect  the  amouiil  of  cvp-^r-se  based  on 
a  ten-year  life,  which  Wdi  the  useful  ;i'e 
of  the  asset  used  by  ;;.s  parent. 

Comment  45.  Petit  oner  contends  that 
NMB/Pelmec  Thai  understated 
overhead  for  the  foliowini?  reasons:  (1) 
Energy  costs  may  not  have  included  all 
types  of  energy  and  the  energy  costs  of 
departments  indirectly  related  to 
operations.  (2)  tooling  costs  were  not 
specifically  identified  with  each  part  (3) 
the  percentage  failure  rate  at  the 
grinding  department  was  not  provided; 
and  (4)  RAD  was  not  included  in  the 
specific  products. 

N\ffi/Petmec  Thai  contends  tha^  all 
fabrication  costs  have  been  adequately 
supported  and  verified.  It  also  states 
that  R&D  performed  by  their  parent 
company  is  unrelated  to  the  products 
manufactured  in  Thailand  and  that  only 
minor  engineering  costs,  which  have 
been  included  in  the  cost  of 
manufacturing,  apply  to  these  products. 

DOCPos'tur,  We  agree  with 
respondent  The  Department  reconciled 
the  product  fabncation  costs  to  the 
companies'  f.nancial  statemen's  for  the 
POl  and  adequately  included  the  energy 
costs,  tooling  cos's,  and  the  costs  of  the 
grinding  dppartment  by  allocating  total 
actual  f.iL)r,ca';on  costs  incurred  diinng 
the  POl.  The  Department  verif.ed  that 
R*D  perforrp.ed  by  the  parent  company 
was  unrelated  to  the  products 
manufactured  in  Thailand  and  was  not 
included  in  the  CV  calculations. 

Comment  46.  Petitioner  contends  that 
the  Department  should  use  the  ac»ua! 
profit,  which  would  be  higher  than  the 
statutory  8  percent  if  the  actual  profit 
were  based  only  on  sales  tra-.sactions  to 
unrelated  companies. 

DOC  Pos!!!on  Because  th*^  Thai  home 
market  was  not  viable,  we  do  m?!  have 
data  representative  of  home  market 


profit.  If  not  for  the  late  stage  of  the 
investigation,  we  would  have  requested, 
analyzed,  and  verified  third  country 
sales  data  and  used  that  information  to 
calculate  foreign  market  value. 
Furthermore,  since  third  country  sales 
data  would  otherwise  have  been  used, 
we  have  calculated  profit  based  on  the 
third  country  sales  data  that  is 
available.  In  the  absence  of  complete 
information  on  third  country  sales,  as 
best  information  available,  we  have 
used  data  pertaining  to  the  NMB/Pelmec 
Thai's  sales  to  Singapore  (which  were 
reported  as  domestic  sales)  to  calculate 
profit. 

United  Kingdom 

Comment  47.  Petitioner  claims  that 
RHP  erroneously  reported  interest 
expense  by:  (1)  Not  including  actual 
interest  expense  related  to 
manufacturing  in  the  first  quarter  of 
1988;  and  (2)  offsetting  the  interest 
expense  with  interest  income  unrelated 
to  operations. 

RHP  claims  that  the  amount  of 
interest  expense  reported  in  its 
submission  was  correct  beca-ise  inte^psl 
on  debt  incurred  during  the  purchase  of 
the  company  by  the  parent  holding 
company  should  not  be  included.  Also. 
they  claim  that  the  interest  income 
deducted  from  the  expense  was  related 
to  operations. 

DOC  Position.  The  parent  company's 
debt  was  incurred  to  acquire  the 
productive  assets  of  RHP  and  will  be 
repaid  by  the  income  generated  on  those 
assets.  Therefore,  this  interest  expense 
was  considered  to  he  part  of  the  COP 
The  sources  of  interest  income  were 
reviewed  during  verification  and  it  was 
concluded  that  all  income  was  related  to 
operations.  Net  interest  expense 
incurred  durmg  the  POl,  as  a  percentage 
of  cost  of  sales,  was  used. 

Comment  48.  Petitioner  contends  that 
RHFs  submission  contains  many 
discrepancies  and,  therefore,  requires 
the  Department  to  use  the  highest 
possible  costs. 

PHP  claims  that  cost  differences  in 
the  submission  are  adverse  to  RHP  and 
thus  believes  the  submitted  costs  to  be  a 
valid  basis  for  the  sales  below  cost  test 

DOC  Position.  The  Department 
examined  differences  in  the  cost 
calculation  resulting  from  the  use  of 
different  allocation  methodologies  for 
various  parts  of  the  submission.  Since, 
in  all  cases,  those  cost  differences 
reflected  higher  costs  for  RIfP  [i.e..  they 
were  adverse  to  RHP)  these  amounts 
were  accepted  by  the  Department. 

Comment  49.  Petitioner  claims  that 
RHP  made  errors  rn  reporting  its 
corporate  G&A  for  the  submission. 


Rf  IP  claims  that  the  reported  G&A 
expenses  in  fact  overstated  actual  costs. 

DOC  Position.  The  Dep.irtm.eiit 
verified  the  G&A  expenses  submitted  by 
RHP  and  wo  have  used  them  fur 
purposes  of  the  final  determination. 

Commnnt  50.  Peii'iorer  claim.s  that  the 
verification  report  reveals  'hat  SKF- 
UJC's  cost  system  is  unreliable  based 
on  certain  fluctuations  noted  m  SKF- 
U.K.'s  quarterly  costs,  Therefore,  the 
Department  should  reject  the  submitted 
cost  d.ifa  in  favor  of  the    b<  st 
information  available". 

SKF-U.K.  disagrees,  stating  that  the 
cost  system  is  fully  reliable  and  that  the 
submitted  quarterly  costs  should  be 
accc'^/ied. 

DOC  Position.  The  Department  u^ed  a 
weighted-average  of  SKF-U.K.'s  venfied 
1987  quarterly  costs  as  "best 
information  available"  for  the  1987  costs 
(lO/l-U/Jl/a:).  SKF-U.K.  had 
submiited  quarterly  costs  for  the  f.sral 
year  19H7  and  the  first  quarter  of  lit.lfl. 
which  were  verified.  A  measurement 
period  shorter  than  the  annual  cycle 
requires  the  use  of  estimates  and 
accruals  to  allocate  cost  among  periods. 
[i.e..  the  quarters),  and  the  Department 
noted  fluctuations  which  could  no!  he 
explained  by  specific  business 
conditions  among  these  penods  in  1967 
Therefore,  the  Department  concluded 
that  the  weighted  average  of  the  costs 
would  more  adequately  reflect  the 
production  costs  for  the  products. 

Comment  51  Petitioner  states  that  the 
SKF-U.K.  verification  report  suggests 
that  components  and  possibly  all 
material  costs  are  presented  at  st.andard 
in  the  normal  cost  accounting  system. 

DOC  Position.  The  Department 
verified  that  SKF-U  K.  reported  actual 
costs,  not  standard  costs,  of  components 
and  material  for  the  COP  and  CV 
calculations. 

Section  17;  Romania 

Comment  1.  Petitioner  contends  that 
the  Department  found  several  instances 
where  quantity  and  price  were  subject 
to  change,  yet  the  date  of  sale  reported 
by  TIE  remained  the  sam.e.  Petitioner 
further  contends  that,  as  a  result  of 
using  an  incorrect  date  of  sale,  the  U.S. 
sales  listing  is  potentially  incomplete. 
Therefore,  TlE's  U.S.  sales  data  should 
not  be  used  for  purposes  of  these  final 
determinations. 

TIE  claims  that  it  has  reported  all 
sales  made  during  the  POL  It  contends 
that  the  small  quantity  of  shipments 
made  to  a  single  company  after  its  Most 
Favored  Nation  (MFNl  status  was 
revoked  were  made  pursuant  to  a  new 
contract  between  the  parties  and, 
therefore,  took  place  after  the  POl.  TIE 


Federal  Register  /  Vol.  54.  No.  84  /  Wednesday.  May  3.  1989  /  Notices 


J'XibJ 


contends  that  it  has  properly  reported 
U.S.  sales  during  the  POl  and  that  this 
information  should  be  used  in  these 
final  dfterminations, 

DOC  Po'^ition.  At  verification,  we 
found  thftt  when  Romania's  MFN  status 
was  revoked,  shipments  pursuant  to  the 
origina!  POl  contracts  ceased.  We  did 
discover  that  a  lim.ited  number  of 
shipments  of  AFBs  to  the  United  States 
did  resume  later.  As  the  verifi(;a(;on 
report  states,  after  reviewinp 
docmnentation  for  all  of  the  shipments 
made  after  the  revocation  of  MFN.  we 
determ.incd  that  most  of  the  prices  were 
different  than  those  specified  in  the 
contracts  executed  duri.ng  the  POl.  Thus, 
we  have  determined  that  these 
sh;}>ments  were  not  made  pursuant  to 
contracts  valid  during  the  POl  and, 
therefore,  have  not  included  them  in  our 
analysis  in  these  final  determinations. 

Comment  2.  Petitioner  alleges  that 
verification  established  that  TIE's  U.S 
sales  are  incomplete  and  unreliable. 
Petitioner  asserts  that  due  to  the  large 
number  of  discrepancies  reported  for 
TIE'S  volume  and  value  of  sales,  the 
Department  should  reject  TIE's  data 
base  entirely  and  rely  on  petitioner's 
U.S.  price  data.  Petitioner  states  that  in 
the  event  that  the  Department  does  not 
reject  TIE's  data  entirely,  the  data's 
f;ompleteness  is  substantially  in  doubt. 
As  the  Court  noted  in  Timken  630  F. 
Supp.  at  1338,  the  lack  of  a  complete 
data  base  is  a  fundamental  defect, 
undercutting  the  ability  of  the 
Department  to  rely  upon  those  data  as 
substantial  evidence.  Under  these 
circumstances,  petitioner  feels  that  it  is 
appropriate  to  utilize  only  the  highest 
margins  calculated  for  any  U.S.  sales  as 
the  best  information  regarding  TIE's 
LI  FV  margin. 

DOC  Position.  We  disagree.  Based  on 
verification,  we  are  satisfied  that  TIE 
has  reported  all  U.S.  sales  made  during 
the  POL 

Comment  3.  Petitioner  claims  that  TIE 
did  not  establish  any  nexus  between 
.'XF'Bs  shipped  to  the  United  States  and 
the  factors  of  production  data  provided. 
Petitioner  contends  that  the  data  should 
he  rejected  as  unverified, 

TIE  requests  that  the  Department 
accept  its  cross  reference  list.  TIE 
contends  that  with  the  supporting 
affidavits  filed  by  its  customers,  the 
Department  has  an  adequate  basis  for 
matching  sales  with  factors  of 
production  information. 

DOC  Position.  Based  on 
documentation  reviewed,  and 
conversations  held  with  company 
officials  at  verification,  we  have 
determined  that  the  factors  information 
provided  by  the  Rom.anian  bearing 
factories  corresponds  to  the  product 


identifiers  reported  by  TIE  in  its  sales 
listings.  Therefore,  we  have  used  the 
cross  reference  list  for  purposes  of  these 
final  determinations. 

Comment  4.  Petitioner  asserts  that  by 
basing  net  weights  on  bearing  family 
averages  contained  in  incomplete  and 
"old"  catalogues,  TIE  reported 
inaccurate  weights.  Petitioner  states  that 
there  is  no  indication  in  the  verification 
report  of  TIE  s  attempting,  even  at  that 
late  time,  to  submit  accurate  net 
weights.  Therefore,  petitioner  contends 
that  these  net  weight  discrepancies 
alone  require  rejection  of  TIE's 
response. 

DOC  Position.  We  disagree.  At 
verification,  we  tested  the  weights  of 
several  different  AFBs  at  the  Brasov  and 
Biriad  factories,  both  by  weighing  them 
find  by  comparing  the  weights  to  the 
iriformidtion  contained  m  the  factories' 
production  records.  At  verificaUon.  we 
found  one  significant  discrepancy 
between  a  product's  actual  and  reported 
weight.  However,  in  reviewing  other 
manufacturers'  product  catalogues,  we 
found  that  this  weight  was  consistently 
overstated.  Therefore,  we  determined 
that  such  an  overstatement  was 
indicative  of  industry  practice  and  not 
an  indication  that  the  submission  was 
fiawfd.  Thus,  we  are  satisfied  that  the 
net  weights  reported  generally  reflect 
the  actual  weights  of  the  ATOs  and  have 
accepted  them  for  purposes  of  these 
determinations. 

Comment  5.  Petitioner  contends  that 
TIE  did  not  respond  in  a  timely  or 
adequate  manner  to  the  Department  s 
questionnaire  and  various  cjeficiency 
letters.  Petitioner  states  that  the 
responses  provided  bv  TIE  were 
deficient,  filed  after  significant  delays 
beyond  scheduled  deadlines  and 
beyond  extended  deadlines  granted  by 
the  Department,  and  contained 
incomplete  and  inaccurate  information. 
Petitioner  states  that  as  a  result  of  TIE's 
tardiness,  the  Department  s  ability  to 
analyze  the  response,  request  additional 
data,  and  receive  comments  and 
analysis  from  petitioner  prior  to  the 
preliminary  determinations  and 
verification  was  impaired.  Petitioner 
argues  that  in  the  absence  of  an 
adequate  or  complete  response  from 
TIE.  the  Department  has  no  obligation  to 
develop  other  informiation.  Due  to  these 
circumstances,  petitioner  contends  that 
in  compliance  with  19  U.S.C.  1677e(c). 
the  Department  should  reject  TIE's  data 
and  rely  on  best  information  otherwise 
available,  which  may  include  the 
information  submitted  in  support  of  the 
petifion  in  reaching  its  final 
determinations. 

TIE  states  that  it  has  submitted  its 
responses  in  a  timely  fashion  and  that 


they  were  both  complete  and  reliable. 
Accordingly,  TIE  argues  that  the 
Department  should  base  its  final 
determinations  upon  information  it  has 
submitted. 

DOC  Position.  We  disagree  with 
petitioner.  Given  the  complex  nature  of 
these  investigations,  it  was  necessary 
for  the  Department  to  extend  certain 
deadlines  and  allow  respondent  to 
supplement  responses.  TIE  has  complied 
with  the  Department's  request  for 
information  within  the  specified 
deadlines  and  to  the  extent  that  the 
information  has  been  verified,  it  has 
been  used  for  these  final  determinations. 

Section  18:  Miscellaneous 

A.  Database  Problems 

Comment  1.  Nachi  contends  that  the 
Department  should  use  Nachi's  revised 
tape  to  determine  U.S.  price  because  the 
errors  corrected  were  minor  and  the 
Department  found  no  discrepancy 
between  the  revised  data  and  company 
documents  during  verification. 

Petitioner  states  that  the  Department 
should  only  use  the  revised  sales  hsting 
if  the  errors  in  the  original  tape  resulted 
from  a  lack  of  complete  information 
available  at  the  time  of  response 
preparation.  In  addition,  information 
revised  at  verification  but  not  verified, 
should  be  omitted  to  the  extent  it 
decreases  FMV  or  increases  U.S.  price. 
Petitioner  also  argues  that  the  number  of 
changes  clearly  demonstrates  that 
Nachi's  responses  were  neither  accurate 
nor  complete  and  that  post-verification 
submissions  are  unfair  to  the  domestic 
interested  parties  as  well  as  unreliable. 
For  the  above  reasons,  petitioner  urges 
the  Department  to  reject  such  data 
which  tends  to  decrease  FMV  or 
increase  U.S.  price. 

DOC  Position.  For  the  final 
determinations  we  have  used  Nachi's 
revised  sales  tape  which  was  submitted 
to  the  Department  on  January  23, 1989. 
That  sales  tape  corrected  errors  which 
were  discovered  by  Nachi  in  its 
preparation  for  verification.  All  of  the 
changes  and  corrections  from  the 
original  tape  used  by  the  Department  in 
the  preliminarj'  determinations  have 
been  verified.  We  have  determined  that 
the  changes  made  by  Nachi.  and  verified 
by  the  Department,  were  minor 
corrections  and  revisions  to  their 
original  response.  Thus,  we  have 
accepted  these  corrections  and  have 
taken  them  into  account  in  the  final 
determinations.  It  is  the  Department's 
practice  to  accept  and  verify  minor 
changes  at  verification.  We  find  no 
merit  in  petitioner's  contention  that 
post-verification  submissions  in  this 
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Cdse  are  unfair  to  do.T.estic  mterestpd 
parties.  The  tr.inor  chan^og  at 
verification  were  no'ed  in  the 
verification  report.  The  corrected  sales 
tape  and  response  were  also  submi'ted 
to  the  Department  and  to  petitioner's 
counsel  four  weeks  before  Lhe  public 
hearing  held  for  these  investigations, 
and  Five  weeks  before  the  final  written 
bnefs  were  requested  on  these 
investigations.  A?  no  point  in  this 
investigation  was  petitioner  denied  the 
opportunity  to  commen*  on  the  revisions 
made  to  the  onginal  response. 

Commert  2.  Petitioner  contends  that 
NrVs  submission  of  an  'entirely  new 
connputer  tape"  on  F-jbnia-y  15,  19ti9, 
was  so  late  as  to  r.e«ate  petitioner  s 
nght  to  comment  on  factual  submissions 
by  opposing  parties.  The  pc^t- 
verification  changes  in  the  sales  listing 
are  too  la'e  to  be  verified  and  should  not 
be  permitted.  As  an  example,  petitioner 
cites  merchandise  processing  and 
harbor  maintenance  fees  which  were 
verified  as  a  percentage  cf  CTF  prices 
but  which  NTN  later  claimed  were 
based  on  FOB  prices.  Petitioner  argues 
thaV  at  the  least,  these  items  m.us*  be 
rejected.  The  new  data  should  be  used 
only  if  deductions  from  US.  price  are 
corrected,  increased,  or  resta'ed  for 
specific  transactions.  Changes  to  home 
market  pnce  shcnjld  be  re)ected  because 
they  cannot  be  verified. 

NTN  states  that  the  Departme"! 
should  U8€  the  revised  computer  tapes 
that  were  submitted  on  Febnjary  li, 
1989.  in  making  the  final  determinations 
NTN  states  that  all  the  data  submitted 
on  these  tapes  has  been  verified  by  t^*» 
Department. 

DOC  Position.  We  a^ree  with  NTN 
The  tapes  submitted  by  NTN  on 
February  15. 1989.  were  in  response  to 
specific  instructions  from  the 
Depart'T.ent  to  correct  errors  found 
subsequent  to  the  preliminary 
determinations,  or  to  use  information 
and  methodologies  specifically 
requested  by  the  Department.  No  m.ajor 
changes  to  the  sa.es  data  base  were 
permitted.  The  informa'ion  presented  on 
this  tape,  which  we  used  fjr  these  final 
determinations,  was  verified.  Any 
additional  information  that  .NTN  chose 
to  include  on  the  sales  tape  that  was  not 
requested  was  disregarded  by  the 
Department.  Petitioner  is  incorret  t  with 
regard  to  merchandise  processing  and 
harbor  maintenance  fees,  which  were 
verified  as  NTN  has  claimed,  but  were 
incorrectly  stated  at  one  point  m  the 
verification  report. 

Comment  3.  NMB/Pelmec  Singapore 
maintains  that  the  record  in  this  case 
does  not  support  or  justify  using  best 
information  available  in  the  final 
determination.  .VMB.'Pelmec  Singapore 


argues  that  it  submitted  third  country 
information  pursuant  to  the 
Department  8  request  in  a  timely  fabhion 
an  J  any  Jeficienr.ies  in  the  daia 
submitted  were  minor  and  unintentional. 
F-lmvever,  it  requests  that  the 
Department  base  its  fiaal  determination 
on  home  market  sales  data.  The  home 
market  and  third  country  sales  data 
provided  by  .NMB'Peimec  Singapore 
establish  the  viability  of  the  home 
market.  Alternatively,  the  Department 
should  use  constructed  value  data  as  the 
best  proxy  of  the  home  market  data 

DOC  Position.  For  the  reasons 
outlined  in  detail  in  the  Market  Viability 
section  of  this  Append. x.  we  determined 
that  the  Singapore  home  market  was  not 
viable  and  that  third  country  sales  serve 
as  the  appropriate  basis  for  foreign 
market  value.  Therefore,  we  have  used 
NMB/Pelmec  Singapore's  verified  third 
country  sales  data  for  purposes  of  this 
determination. 

Comment  4.  Petitioner  notes  that  Rose 
provided  sales  information  from  two 
databases — one  showing  sales  of 
products  manufactured  by  Rose  and 
another  showing  all  sales  by  Rose, 
including  products  made  by  related 
companies.  Petitioner  argues  that  any 
adjustments  to  home  market  sales  must 
be  based  on  the  latter  figure,  thus 
allocating  expenses  over  total  home 
market  sales. 

DOC  Position.  For  any  home  market 
expense  allocated  over  sales.  Rose  has 
allocated  these  expenses,  as  petitioner 
suggests  it  should,  over  total  home 
market  sales,  including  sales  of  products 
made  by  related  companies.  vVe  have 
accepted  this  allocation  methodology  for 
purposes  of  these  determinations. 
Comment  5.  At  verification  the 
Department  found  that  LNA-FRG  had 
misclassified  certain  products.  Petitioner 
argues  that  the  Department  should  ask 
INA-FRG  to  clarify  whether  it  examined 
all  models  that  it  reported  to  ensure  that 
they  were  properly  classified.  If  W.\- 
FRG  did  not  do  this,  petitioner  contends 
that  the  Department  should  reject  l.NA  s 
response  and  use  best  information 
otherwise  available. 

DOC  Position.  We  disagree.  As  noted 
in  the  verification  report,  prior  to  the 
verification  in  the  FRO,  the  Department 
requested  that  INA-FRG  review  its  sales 
to  ensure  that  they  had  been  classified 
correctly.  At  verification.  IN.A-FRG 
informed  us  that  it  had  found  two 
bearings  that  it  had  reported  as 
cylindrical  roller  bearings  which  were 
actually  ball  bearings  We  reviewed  the 
technical  drawings  for  ihese  bearings  to 
confirm  this.  We  then  reviewed  the 
technical  drawings  for  32  additional 
bearings  which  we  selected  at  random. 
VVe  found  no  discrepancies  other  than 


these  two  minor  ones  identified  by  INA 
officials. 

Comment  &  Petitioner  contends  that 
NMB/Pelmec  Thai  incorrectly  reported 
some  sales  as  ESP  transactions  when,  in 
fact,  they  were  purchase  price 
transactions. 

NMB/Pelmec  Thai  contends  that  it 
originally  reported  all  U.S.  sales  as  ESP 
transactions  because  the  vast  majority 
were  warehoused  in  the  United  States. 
Respondent  contends  that  since  its 
indirect  selling  expenses  on  U  S.  sales 
exceed  those  on  home  market  sales, 
N'MB/Pelmec  Thai  has  no  objections  to 
treating  such  sales  as  purchase  price 
sales  for  the  final  detenr.ination. 

DOC  Position.  As  a  result  of 
verification,  the  Department  detennined 
that  certain  sales  which  were  shipped 
directly  to  an  unrelated  U.S.  customer 
from  Thailand  were  purchase  price 
transactions.  Therefore,  we  have  tre.ited 
these  sales  as  such  for  purposes  of  the 
final  determination. 

Comment  7.  Petitioner  submits  that 
SKF-France  incorrectly  included  sates  to 
trading  companies  as  home  market 
sales.  These  sales  should  not  be 
included  in  the  home  market  database, 
because  SKF-France  is  aware  that  these 
products  will  be  exported. 

DOC  Position.  We  agree,  and  have 
deleted  these  sales  from  the  home 
market  sales  listing  since  SKF-France 
knew  at  the  time  of  the  sale  to  the 
trading  companies  that  the  bearings 
were  destined  for  export  markets. 

Comment  8.  Petitioner  asserts  that  the 
statute  does  not  permit  the  Department 
to  determine  whether  SKF-Swedens 
home  market  is  viable  by  relying  on 
sales  of  merchandise  produced  in  a 
country  other  than  the  country  of 
exportation.  Furthermore,  even 
assuming  that  imported  bearings  coald 
be  added  to  Swedish-produced  bearin;;s 
as  a  basis  for  FMV,  this  approach  would 
not  be  appropriate  without  first  ensuring 
that  the  imported  bearings  were 
themselves  not  dumped  and  sold  b-low 
the  cost  of  production. 

DOC  Position.  The  only  class  or  kind 
of  merchandise  in  Sweden  for  which  we 
are  examining  home  market  sales  is 
cylindrical  roller  bearings.  As  discussed 
in  the  Department's  verification  report 
of  December  23.  1988.  no  support 
production  was  provided  for  sales  of 
cylindrical  roller  bearings  in  the  home 
market  during  the  POI.  Therefore,  the 
concerns  raised  by  petitioner  are  not 
relevant  to  this  investigation. 

Comment  9.  Petitioner  claims  that  the 
Department  should  make  clear  that 
spherical  roller  bearings  shipped  by 
SKF-Italy  to  the  United  Stales  are 
subject  to  any  antidumping  duty  order 


on  that  product  and  assign  the  highest 
estimated  duty  rate  for  any  respondent. 
Although  the  verification  report  states 
that  SKF-Italy  produces  this  product, 
SKF-ltaly  reported  that  it  had  no  sales  cf 
spherical  roller  bearings  to  the  United 
States  during  the  period  of  investigation. 
As  in  the  prior  cases  of  the  Final 
Dettrminations  of  Sales  at  Less  than 
Fair  Value:  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished,  from  Hungan,-  and  Romania. 
52  FR  17428,  52  FR  17433  (May  8. 1987), 
the  Department  should  have  extended 
the  period  of  investigation  to  cepture 
earlier  sales, 

SKF-Italy  claims  that  it  had  no 
exports  of  spherical  roller  bearings  to 
the  United  States  during  the  POI  and 
that  the  Department  verified  this  fact. 
Unlike  the  cases  cited  by  petitioner,  the 
Department  did  not  decide  to  extend  the 
period  of  investigation  for  SKF-Italy's 
spherical  roller  bearings.  Therefore,  the 
appropriate  margin,  if  anything,  must  be 
zero. 

LHDC  Position.  The  Department  is 
satisfied  that  SKF-Italy  did  not  export 
spherical  roller  bearings  to  the  United 
States  during  the  period  of  investigation. 
If  it  begins  to  ship  this  product  in  the 
future,  any  entries  will  be  subject  In  the 
"All  Other "  rate  for  spherical  roller 
bearings  from  Italy. 

The  Department  did  not  extend  the 
period  of  investigation  for  SKF-Italy's 
spherical  roller  bearings  because,  unlike 
the  cases  cited  by  petitioner  where  there 
x\as  a  single  respondent,  we  have  the 
necessary  information  in  this 
investigation  to  calculate  an  "All  Other" 
rate  for  this  product. 

Comment  10.  Rose  contends  that  the 
Department  failed  to  examine  at  least  WJ 
percent  of  the  dollar  volume  of  plain 
bearing  exports  to  the  United  States,  as 
required  by  §  353.38(a)  of  the 
Department's  regulations.  Therefu^<^  the 
Department  should  terminate  the 
investigation  of  plain  bearings  from  the 
United  Kingdom  because  Rose's  exports 
were  less  than  one  percent  of  the  total 
dollar  volume  of  plain  bearing  exports  to 
the  United  States  during  the  period  of 
investigation.  As  such,  Rose's  exports 
do  not  provide  a  fair  representation  of 
U.K.  sales  of  plain  bearings  to  the 
U'nited  States. 

DOC  Position.  Based  on  the 
information  available  to  us  at  the  time 
the  questionnaire  was  issued,  we 
believed  that  Rose  was  a  major  exporter 
of  spherical  plain  bearings  from  the 
United  Kingdom  to  the  United  States.  To 
date  we  have  not  seen  any  conclusive 
evidence  to  indicate  that  this  is  not  true, 
especially  in  light  of  our  determination 
to  exclude  journal  bearings  (plain 
bushings)  from  the  scope  of  these 


investigations.  See  the  scope  discussion 
in  this  Appendix.  Furthermore,  we  note 
that  §  353.38(a)  states  that  we  will 
normally  look  at  60  percent  coverage;  it 
does  not  require  this  coverage. 

Comment  11.  Petitioner  contends  that 
the  Department  should  correct  SNR's 
denominator  for  allocating  selling 
expenses  by  using  the  higher  of  the  two 
reported  total  U.S.  sales  amounts  for 
purpi.ises  of  the  final  determinations. 

DOC  Position.  We  disagree,  It  was 
found  at  verification  that  the  higher 
figure  reported  by  SNR  was  inclusive  of 
some  Canadian  sales,  us  well  as  sales 
made  in  the  month  preceding  the  period 
of  investigation.  Based  on  the  results  of 
verification,  we  have  used  the  U.S.  sales 
figure  that  was  initially  reported. 

B.  Hedving/ Exchange  Rates 

Comment  12.  FAG-FRG  and  FAG- 
Italy  argue  that  the  IDepartment  should 
grant  a  circumstance  of  sale  adjustment 
to  reflect  the  difference  between  FAG's 
actual  return  on  it.*!  U.S  sales  and  the 
theoretical  return  that  results  from  using 
the  Federal  Reserve  exchange  rate  on 
the  date  of  sale.  Since  FAG  conducted 
forwa.-d  hedging  operations  to  fix  its 
Deutsche  mark  and  lira  return  for  each 
of  its  U.S.  sales  during  the  period  of 
investigation,  the  Federal  Reserve  rate 
does  not  accurately  reflect  the 
appropriate  conversion  of  foreign 
market  values  into  U.S.  dollars. 

Petitioner  argues  that  the  Department 
should  not  make  this  circumstance  of 
sale  adjustment  The  regulations  are 
very  clear  that  the  Department  is  to  rely 
on  the  Federal  Reserve  quarterly  rates 
unless  there  is  a  five  percent  dady 
variance  or  when  the  dumping  margins 
are  the  result  solely  of  exchange  rate 
fluctuations.  In  addition,  the  statute 
makes  no  provision  under  circumstance 
of  sale  adjustments  for  the  type  of 
adjustment  that  FAG  wants  to  claim.  To 
allow  a  circumstance  of  sale  adjustment 
to  re.Tect  hedging  would  be  the 
equivalent  of  alktwing  the  respondent  to 
set  its  own  exchange  rate,  thus 
rendering  the  law  and  regulations 
concerning  exchange  rates  meaningless. 

Petitioner  notes  that  the  Department 
has  held  that  expenses  related  to 
hedging  are  not  sales  related,  as  in  the 
Final  Dvtormirotion  of  Sales  at  Less 
than  Fair  Value:  Brass  Sheet  and  Strip 
from  Italy.  52  FR  816  (January  9. 1987).  In 
these  investigations  F.^G  has  not 
demonstrated  that  the  expenses  it  is 
claiming  are  directly  related  to  sales. 
Even  if  FAG  were  to  have  no  U.S.  sales, 
it  would  still  have  to  supply  the  dollars 
needed  for  its  forward  contract. 
Therefore,  profits  from  hedging  are 
independent  of  U.S.  sales.  In  fact,  FAG 
recorded  income  from  currency 


conversion  under  "Other  Income"  in  its 
1987  Annual  Report. 

DOC  Position.  This  adjustment  is  not 
related  to  fluctuating  exchange  rates, 
contrary  to  petitioner's  argument.  In  the 
very  specific  factual  pattern  presented 
in  this  case,  we  found  that  it  was 
appropriate  to  make  a  circumstance  of 
sale  adjustment  to  reflect  hedging  profits 
or  losses  accurately,  where  these  profits 
or  losses  were  properly  documented  and 
verified.  Therefore,  we  have  allowed  the 
adjustment  for  hedging  for  FAG's  1987 
sales  but  not  for  its  1988  sales. 

To  demonstrate  that  hedging  has 
affected  the  actual  exchange  rate  that  it 
has  received  for  its  sales,  a  respondent 
must  show  the  Department  the  actual 
exchange  contracts  that  it  entered  into 
and  demonstrate  that  these  contracts 
are  tied  directly  to  the  sales  that  took 
place  during  the  period  of  investigation. 
In  addition,  the  respondent  must  then 
accurately  report  the  exchange  rate  that 
it  received  on  these  sales  and  include 
this  information  in  its  listing  of 
individual  sales  and  adjustments. 

In  lhe.<ie  investigations  FAG  reported 
that  it  used  the  forward  market  to 
ensure  a  certain  exchange  rate  for  each 
of  its  U.S.  sales.  At  verification,  it 
provided  examples  of  its  forward 
contracts  and  demonstrated  that  i(  had 
exchanged  dollars  received  from  its 
sales  in  the  United  States  at  the  rates  in 
those  contracts.  The  rates  FAG  realized 
on  its  sales  differed  substantially  from     • 
the  Federal  Reserve  rates. 

When  we  examined  FAG's  listings  of 
U.S.  sales  and  the  adjustment  it  gave  to 
reflect  the  actual  exchange  rates  it 
received  on  these  sales,  we  found  that  it 
based  these  adjustments  for  1987  on  the 
average  of  the  actual  exchange  rates  it 
received  through  its  forward  contracts  in 
1987.  However,  for  1968  FAG  based 
these  adjustments  on  its  "budgeted"  rate 
for  1988,  i.e.,  a  rate  representing  the 
average  exchange  rate  that  the  company 
had  forecast  it  would  receive  for  sales  in 
that  year.  Therefore,  the  claimed  1988 
adjustment  was  not  based  on  the 
company's  actual  foreign  exchange 
earnings  in  that  year.  See  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Forged  Steel  Crankshafts 
from  the  United  Kingdom,  52  ¥R  32951 
(September  1, 1987).  In  Crankshafts,  as  in 
the  1988  U.S,  sales  in  the  instant  case, 
(he  respondent  did  not  provide  enough 
evidence  to  support  its  assertion  that  its 
pricing  is  directly  linked  to.  or  based  on. 
the  actual  exchange  rate  it  received. 

In  order  to  make  an  adjustment  of  this 
sort,  the  Department  must  rely  on  the 
actual  rates  that  a  company  receives. 
Forecasted  rates,  especially  those  that 
provide  only  one  rate  for  an  entire  year. 
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remain  only  estimales  of  what  a 
company  expects  to  receive  in  its 
foreign  exchange  deal.ngs.  This 
information  is  too  speculative  to  be  used 
in  our  calculations.  Therefore,  the 
Department  has  not  allowed  FAG's 
claim  for  a  circumstance  of  sale 
adjustment  to  reflect  its  he^i'^irij 
operations  m  19&8,  Although  the 
Department  would  prefer  a  more  precise 
measure  of  the  actual  rate  a  company 
realized,  e.g..  a  rate  based  on  a  monthly 
average  or  one  tied  directly  to  the 
forward  contracts  for  each  U.S.  sale,  it 
verified  the  accuracy  of  F.^G's  1987  data 
and  allowed  a  hedging  adjustment 
based  on  the  average  actual  exchange 
rite  it  realized  on  sales  in  that  year. 

As  petitioner  notes,  the  antidumping 
r-"guia!ions  clearly  state  that  the 
Department  is  to  rely  on  the  Federal 
Reserve  rates  to  convert  foreign 
currencies  to  U.S.  dollars  (19  CFR 
353.56(a)).  We  agree  and  have  used  the 
Federal  Reserve  rates  for  our 
calculations  for  FAG.  However,  because 
F.\G  clearly  demonstrated  for  its  1987 
s.iles  that,  through  the  use  of  forward 
markets,  it  received  more  money  for  its 
U.S.  sales  than  our  calculations  would 
normally  indicate,  it  is  appropriate  for 
the  Department  to  take  this  action  into 
account.  Forward  markets  are  clearly  a 
tool  that  businesses  can  use  to  insure 
the  actual  return  they  receive  on  their 
sales.  Where  the  use  of  these  markets 
can  be  tied  directly  to  sales,  it  does  not 
make  sense  to  ignore  them. 

We  note  that  the  investigation  of 
Italian  brass  sheet  and  strip  dealt  with 
hedging  expenses  related  to  the 
purchase  of  imported  raw  materials 
used  to  make  the  product  under 
investigation.  Those  expenses  were 
clearly  not  direct  selling  expenses. 
liowever.  the  hedging  operations 
examined  in  these  investigations  are 
tied  diicf  t!y  to  FAG's  U.S.  sales.  Finally. 
in  regard  to  petitioner's  allegation  that 
F.-\G  would  have  had  to  supply  dollars 
for  Its  forward  contracts  even  if  it  did 
not  have  any  US.  sales,  we  note  that  if 
FAG  had  no  U.S.  sales  it  is  unlikely  to 
have  entered  into  any  such  forward 
contracts. 

Corr.;vt'n'.  13.  INA-FRG  argues  that 
the  Department  should  apply  the  90-day 
la;?  rule  for  the  second  half  of  the  period 
of  invcstig^ition  to  avoid  the  effects  of 
a.T  over  16  percent  increase  in  the  value 
of  the  Deutsche  m.ark  against  the  U.S. 
dollar  l.\A-FRG  argues  that  the 
Department  should  utilize  the  quarterly 
rate  for  the  fourth  quarter  of  1987  for  the 
e.nt're  period  of  investigation  for 
purposi?s  of  convertma  Deutsche  marks 
to  US.  dollars.  I.\.A-FRG  states  that  in 
Melamine  Chemical  v.  United  States, 


732  F.2d  924  (Fed.  Cir.  1984),  the  Court  of 
Appeals  for  the  Federal  Circuit  held  that 
it  was  within  the  intent  of  Congress  and 
within  the  Department's  authority  to 
apply  the  90-day  lag  rule  to  avoid 
artificial  margins  created  by  temporary 
fluctuations  in  currency  exchange  rates. 

Petitioner  asserts  that  the  Deutsche 
mark  was  not  volatile  during  the  period 
of  investigation.  Petitioner  explains  that 
the  mark  never  rose  more  than  15 
percent  during  the  period  of 
investigation  and  that  the  rise  was 
gradual.  Also,  the  exchange  rate  for  the 
fourth  quarter  of  1987  was  essentially 
the  same  as  those  for  the  preceding 
three  quarters  (DM  1.847/$  versus  1.91. 
1.82  and  1,847.  respectively).  Petitioner 
argues  that  INA-FTIG  was  unable  to 
satisfy  the  two  conditions  for  invoking 
the  90-day  lag  rule:  (1)  The  exchange 
rates  are  subject  to  temporary 
fluctuations,  and  (2)  that  the  respondent 
show  that  it  took  actions  within  a 
reasonable  amount  of  time  to  adjust  its 
prices  for  changes  in  exchange  rates. 

DOC  Position.  We  agree  with 
petitioner.  Section  353.56(b)  states  that 
manufacturers,  exporters  and  importers 
will  be  expected  to  act  within  a 
reasonable  period  of  time  to  take  into 
account  price  differences  resulting  from 
sustained  changes  in  prevailing 
exchange  rates.  Because  INA-FRG  did 
not  demonstrate  that  it  had  adjusted  its 
prices  to  respond  to  exchange  rate 
changes  within  a  reasonable  period  of 
time,  we  denied  its  request. 

C  Level  of  Trade 

Comment  14.  NTN  states  that  it  sells 
bearings  to  two  distinct  classes  of 
customers,  OEMs  and  distributors.  As 
such,  when  the  Department  makes 
comparisons  between  the  different 
levels  of  trade,  an  adjustment  should  be 
made,  pursuant  to  19  CFR  333.19.  NTN 
states  that  a  level  of  trade  adjustment 
was  accepted  in  the  final  determination 
of  Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 
Japan  (52  FR  30700,  August  17, 1987). 
NTN  states  that  the  difference  in  selling 
expenses  between  OEMs  and 
distributors  is  quantified  in  its  section  B 
questionnaire  response.  Petitioner 
contends  that  NTN  bears  the  burden  of 
demonstrating  an  entitlement  to  a  level 
of  trade  adjustment.  It  states  that  .\TN 
did  make  a  request  for  this  adjustment 
but  that  NTN  did  not  provide 
substantive  data  which  would  have 
demonstrated  any  actual  difference  in 
the  selling  expenses  that  are  incurred  at 
the  OEM  level  and  at  the  distributor 
level  in  either  market. 

DOC  Position.  Where  there  are 
comparable  sales  in  both  markets  at  the 
same  level  of  trade,  we  have  made 


comparisons  at  the  same  level  of  trade. 
Where  there  are  no  comparable  sales  at 
the  same  level  of  trade,  we  have  made 
comparisons  without  adjusting  prices  to 
account  for  any  level  of  trade 
differences.  In  this  respect,  we  agree 
with  petitionc-.  At  no  point  did  NT.M 
supply  the  Department  with  a 
quantifiable  adjustment  to  be  verified. 
NTN  has  alluded  to  information 
supplied  with  the  quest. onnai.-e 
response  that  can  be  used  to  make  the 
adjustment.  Huvvevor.  it  is  not  the 
responsibility  of  the  Department  to 
determine  and  quantify  an  adjustment 
when  the  respondent  has  not  even 
attempted  to  prove  that  an  adjustment  is 
warranted. 

Comment  15.  NSK  claims  that  sales 
made  to  distributors  who  sell  to  original 
equipment  manufacturers  (OEMs) 
shau!d*be  treated  as  being  at  the  same 
level  of  trade  as  direct  sales  to  OEMs. 
Petitioner  contends  that  NSK  failed  to 
provide  evidence  that  i'  in'irs  the  same 
selling  expenses  in  selling  directly  to 
OEMs  and  to  OE.Ms  through 
distributors.  For  this  reason  it  contends 
that  the  Department  should  reject  NSK's 
claim. 

DOC  Position.  We  disagree  with  NSK. 
The  statute  requires  the  Department  to 
make  corrparisons  baspcl  on  sales  to  the 
first  unrelated  customer.  The  distributor 
in  these  cases  is  the  first  unrelated 
customer  and  who  the  customer's 
customer  may  be  is  not  relevant  to  our 
analybia.  Furthermore.  NSK  has  not 
demonstrated  that  the  selling  expenses 
incurred  in  these  distributor  sales  are 
comparable  to  those  for  direct  OFM 
sales. 

Commftnt  16.  P<^titioner  claims  thai 
according  to  the  Di-partmeni  s 
verifiration  report.  S.NR  has  classdi'vl 
sales  to  small  OFAIs  as  sales,  to 
distributors.  As  a  result,  sales  to  OEMs 
ill  one  m.arket  could  be  compared  to 
distributor  sale's  in  !h"  other  market, 
significantly  affecting  the  analysis. 
Moreover,  this  misclassilicuiion  taa 
affect  the  allocation  of  certain  selling 
e.vpenses.  Unless  cuniparisoiii  are  made 
at  the  proper  level  nf  trade  and 
expenses  hav  h"'en  allocated  correctly, 
petitioner  claims  tnat  the  Department 
should  use  best  information  available. 
DOC  Position.  In  its  response.  SN'R 
stated  that  sales  to  small  OEMs  in  the 
home  market  were  treated  as  distributor 
sales  because  the  small  OEMs,  like 
distributors,  purchase  in  small 
quantities.  Moreover,  SNR  claimed  that 
small  OEM  and  distributor  sales  are 
handled  by  another  sales  department, 
Thus,  the  selling  expenses  incurred  for 
small  OEM  sales  are  the  same  as  those 
for  distributor  sales. 


The  Department  has  reviewed  SNR's 
ho.me  market  sales  listing  and  has 
concluded  that  sales  labelled  as 
distributor  sales  are  generally  low  in 
volu.me  relative  to  sales  labelled  as 
OEM  sales.  Therefore,  in  terms  of 
quantities  sold,  sales  to  small  OEMs 
were  comparable  to  distributor  sales,  as 
SNR  claims,  and  we  have  accepted  its 
classification  of  these  sales.  Moreover, 
given  that  we  are  treating  these  sales  to 
small  OE.Ms  as  distributor  sales,  we 
have  also  accepted  SNR's  allocation  of 
selling  expenses  between  distributor 
and  OEM  sales  as  reasonaiile. 

D.  Military  Sales/Government 
Procurement  Sales 

Camnu;nt  17.  Rose.  FAG-FRG.  and 
FAG-Italy  argue  that  the  Department 
verified  that  cc.-tain  of  their  U.S.  sales 
were  intended  for  U.S.  mililarj'  use  and 
were  imported  under  Schedule  8  of  the 
Tariff  Schedules  of  the  Unitn!  States 
Annotated  (TSUSA).  These  sales  should 
be  excluded  from  our  calculations  and 
should  be  accorded  dutyfree  treatment. 
FAG-Italy  further  contends  that  its  sales 
of  spherical  roller  bearings  which  it 
initially  reported  as  U.S.  Government 
procurement  sales  were  in  fart  not  U.S. 
Government  transactions,  and, 
therefore,  they  should  be  included  m  the 
Department's  calculations  for  purposes 
of  these  final  determination.s. 

Petitioner  argues  that  the  Department 
should  u.se  best  information  available  to 
calculate  the  company-specific  rate  for 
FAG-Italy's  spherical  roller  bx-arings, 
because  these  sales  have  a  "substantial 
non-military"  use.  As  such,  these  sales 
should  not  be  exempt  from  antidumping 
duties.  Ft  also  argues  that  bearings 
shipped  to  the  U.S.  Government  for 
military  purposes  from  FAG-raC 
should  also  be  included  in  that 
company's  U.S.  sales  listing. 

DOC  Position.  With  regard  to  Rose 
Bearings,  FAG-FRG,  and  certain  sales  of 
h  AG-Italy,  the  Department  verified  thai 
these  sales  were  indeed  militarj'  sales 
and  entered  the  United  States  under 
Schedule  8  of  the  TSUSA  and  were 
made  prior  to  the  enactment  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  1988  Act).  As  such,  they 
will  not  be  subject  to  any  antidumping 
duties.  See.  e.g..  Titanium  Sponge  from 
lapan.  49  FR  38887  (1984).  Therefore, 
these  schedule  8  sales  have  been 
excluded  from  our  calculations. 
However,  the  1988  Act  changed  the  law 
with  respect  to  Schedule  8  importations 
Section  1335  of  the  1988  Act  provides 
that  merchandise  imported  under 
Schedule  8  will  be  subject  to  duties 
unless  it  meets  certain  specific 
exceptions.  Hence.  Schedule  8  sales  of 
I'earings  to  the  U.S.  Government  after 


the  date  of  the  preliminary 
determination  may  be  subject  to  duties. 
We  will  only  be  able  to  determine 
whether  these  sales  meet  the  Section 
1335  exceptions  in  the  context  of  an 
administrative  review,  if  any.  Therefore, 
we  will  instruct  Customs  to  suspend 
liquidation  of  Schedule  8  bearings  at  a 
zero  rate. 

Verification  also  revealed,  however, 
that  FAG-Italy  s  sales  of  spherical  roller 
beann,",s  were  not  U.S.  Government 
procurement  sales  made  pursuant  to 
Schedule  8  and.  hence,  they  are  subject 
to  antidumping  duties.  Accordingly,  we 
used  these  sales  to  calculate  company- 
specific  United  States  price. 

E.  Obsolete  Sales/Sample  Sales 

Comment  IS.  Petitioner  argues  that 
certain  sales  of  obsolete  or  discontinued 
bearings  reported  by  FAG-Italy  and 
FAG-FRG  should  be  included  in  the 
Department  s  caicuiations  for  the  final 
deternunations  si.ice  such  bearings. 
albeit  obsolete  or  discontinued,  can  be 
dumped, 

DOC  Position.  FAG-USA  made  no 
attempt  at  verification  to  support  their 
claim  that  certain  bearings  reported  as 
olisolete  were  in  fact  obsoii-fe  bearings 
and.  therefore,  should  not  be  included  in 
the  Department's  calculations. 
Furthermore,  we  were  able  to  find 
identical  matches  in  the  home  market 
for  these  b«,:arin,t;s.  We  have  no 
information  on  the  record  to  support 
excluding  these  bearuigs  from  our 
analysis  Therefore,  we  have  included 
these  sales  of  such  bearings  in  our  final 
calculations. 

Comment  19.  SKF-France  contends 
that  of  the  six  U.S.  products  mistakenly 
identified  as  obsolete,  only  one  has  an 
identical  match  in  the  home  market.  In 
addition,  it  explains  that,  because  this 
one  product  represents  a  small  quantity 
of  sales  in  the  United  States,  it  has  not 
been  included  on  SKF-Prance's  US. 
sales  listing, 

DOC  Position.  During  the  venfication 
of  SKF-USA,  we  found  that  all  six 
products  had  in  fact  been  sold  in  the 
United  States  during  the  pcnod  of 
investigation.  However,  because  the 
quantity  of  these  un.Tported  V  S  sales 
is  so  small  relative  to  the  overall  U.S. 
sales  listing,  we  have  not  adjusted  SKF- 
France's  margin  to  reflect  these 
unreported  sales. 

Comment  20.  Petitioner  contends  that 
FAG-FRG  failed  to  include  sample  and 
replat.emient  bearings  in  its  U.S.  sales 
listings.  Accordingly,  all  free  samples  or 
promotional  giveaways  and  replacement 
bearings  claimed  by  FACr-F'RG  should 
be  included  in  its  US.  sales  hsting 
Furthermore,  the  samples  or  giveaways 
should  be  included  at  a  zero  price. 


FAG-FRG  asserts  that  the  Dcparlnu  r.l 
excluded  sales  of  sample  and 
replacement  bearings  for  purposes  of  the 
preliminary  determinations. 

DOC  Position.  We  agree  with  FAG- 
FRG.  As  in  our  preliminary 
determinations,  we  have  excluded  from 
our  final  calculations  samples  and 
replacement  bearings,  as  these  products 
comprise  an  inconsequential  number  of 
bearings  sold  in  the  United  States. 

F.  Ordinary  Course  of  Trade  and  Usual 
Commercial  Quantities 

Comment  21.  NTN  states  that  the 
Department  should  use  only  those  sales 
made  in  the  ordinary  course  of  trade 
and  in  usual  commercial  quantities 
when  determining  foreign  market  value. 
Petitioner  argues  that  NTN's  home 
market  sales  listing  is  incomplete 
because  sales  termed  "trial"  sales, 
"cancellations"  of  previous  sales,  or 
sales  of  "very  smalt  quantities"  were  no! 
included  in  the  listing  of  comparison 
sales.  The  Department  should  not  permit 
exclusion  of  these  sales  from  the 
comparison  listing. 

DOC  Position.  We  verified  that  the 
excluded  sales  constituted 
cancellations,  customer  credit 
adjustments,  and  trial  or  sample  sales, 
the  latter  being  outside  the  ordinary 
course  of  trade.  As  such,  we  agree  with 
the  respondent  that  such  transactions 
are  properly  excluded  ftt»m  the 
comparison  data  base. 

Comment  22.  INA-FRG  argues  that 
the  Department  should  exclude  from  its 
calculations  certain  home  market  sales 
which  it  aUeges  were  not  made  in  the 
ordinary  course  of  trade  or  usual 
commercial  quantities.  The  sales  m 
question  are  sales  of  inch-size  bearings, 
which  INA^T^C  contends  should  be 
excluded  because  inch-size  bearings  do 
not  appear  in  catalogs  and  price  lists  in 
the  home  market  and  no  discounts  are 
offered  on  sales  of  them.  INA-FRG  cites 
the  decision  in  Monsanto  Co.  v.  United 
States.  Slip  Op.  88-137  (Cl.T.  Oct  14. 
1988).  and  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value: 
Porcelain-on-Steel  Cooking  Ware  from 
Mexico.  51  FR  36435  {October  10, 1986), 
to  support  its  position. 

Finally.  INA-FRG  contends  that  sales 
of  inch-size  bearings  in  the  home  market 
are  not  in  the  usual  commercial 
quantities,  citing  two  examples  of  sales 
which  Involved  very  small  quantities. 
INA-FRG  also  states  that  the  principal 
reason  these  sales  should  be  excluded  is 
because  the  Department  concluded  at 
the  preliminary  determinations  that  they 
were  at  a  different  level  of  trade  and 
because  these  sales  comprised  less  than 
two  percent  of  the  total  volume  of  sales. 
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Petitioner  argues  that  INA-FTlG's 

argument  is  unsupported.  Petitioner 
contends  that  I.N.\-FRG  has  not  shown 


have  included  these  products  ir.  our 
comparisons  for  purposes  of  the  final 
determinations. 


G.  Rescissions 
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Comment  21.  Petitioner  contends  that, 
even  assuming  five  classes  or  kinds  of 
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of  one  class  or  kind  provides  a  sufficient 
basis  to  believe  or  suspect  that  sales  of 
other  classes  or  kinds  of  merchandise 


1987);  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Granite 
Products  from  Spain.  53  FR  24335.  24337 


The  Department  found  that  prices  were 
based  on  the  profitability  of  the  supplier. 

However,  petitioner  maintains  that  the 
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Petitioner  argues  that  INA-FRC's 
argument  is  unsupported.  Petitioner 
contends  that  IN.\-FRG  has  not  shown 
that  sales  of  such  bearings  in  its  home 
market  are  not  regular,  i.e.,  that  there 
Hre  no  customers  who  regularly 
purchase  such  bearings,  even  if  only  in 
small  quantities.  Petitioner  cites  the 
F.nal  Determination  of  Sales  at  Less 
than  Fair  Value:  Brass  Sheet  and  Strip 
from  Japan.  53  FR  23298  (June  21. 1988), 
whpfp  thp  Department  did  not  exclude 
f'-orn  foreign  market  value  small 
qiianti'y  sales  where  such  sales  were  to 
the  sellers  usual  commercial  customers 
and  where  such  customers  were  at  the 
same  level  of  trade  as  the  U.S. 
purchasers  of  the  product.  Further, 
petitioner  contends  that  the  fact  that 
these  bearings  are  not  listed  in  INA- 
FRG's  catalogue,  or  that  discounts  are 
not  provided  on  such  sales,  does  not 
establish  that  they  are  not  in  the 
ordinary  course  of  trade.  Petitioner 
slates  that  its  experience  has  been  that 
practically  all  bearing  producers  make 
some  products  that  they  do  not  carry  in 
a  particular  catalogue,  but  that  are 
consistently  offered  for  sale  and  are 
sold  to  customers.  Petitioner  asserts  that 
the  Department  should  reject  INA- 
KRG's  argument  and  base  foreign 
n.irket  value  on  all  sales  of  identical 
mert-handise  in  I\  \ -FRG"s  home 
market. 

DOC  Position.  We  agree  with 
P'litioner.  The  Department's  treatment 
I  if  IN'.X-FRG's  inch-sized  bearings  is 
consistent  with  the  treatment  accorded 
to  a  number  of  respondents  in  these 
Investigations  who  reported  sales  of 
inrh-sized  bearings.  In  its  arguments 
1\.\-FRG  was  not  able  to  distinguish  its 
sales  of  such  products  from  those  of 
other  companies  that  have  not  claimed 
that  inch-sized  bearings  are  outside  the 
ordinary  course  of  trade.  The  inch 
versus  metric  issue  was  raised  in  earlier 
bearings  cases,  as  in  the  Final 
lleterwination  of  Sales  at  Less  than  Fair 
V  alje:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  Japan.  52  FR  30700  (August  17. 
1987).  In  that  case  the  Department 
determined  that  inch-sized  bearings 
were  within  the  ordinary  course  of  trade 
and  made  comparisons  to  the  identical 
or  most  similar  product  within  the  such 
or  similar  category,  regardless  of  the 
quantity  sold.  Relative  to  our  position 
regarding  the  correlation  between  total 
quantities  sold  in  the  respective 
markets,  see  the  comment  on  INA-F'RG 
m  the  "Viability"  section  of  this 
Appendix.  For  these  reasons,  and 
hecause  l.\A-FRG  was  not  persuasive 

111  distinauishmg  its  inch-size  bearing 

sales  frorr,  'hose  of  other  companies,  we 


have  included  these  products  ir.  our 
comparisons  for  purposes  of  the  final 
determinations. 

Comment  23.  Petitioner  contends  that 
while  FAG-FRG  requests  different 
treatment  for  sales  of  bearings  with  very 
small  quantities  of  identical 
merchandise  in  the  home  market  when 
compared  to  those  of  very  large 
quantifies  in  the  U.S.  market.  FAG-FRG 
does  not  request  similar  consideration 
be  given  where  very  small  quantities  of 
U.S.  sales  are  being  compared  to  large 
quantities  of  home  market  sales. 
Petitioner  states  that  given  the 
likelihood  of  such  a  reverse  situation, 
the  only  fair  way  for  the  Department  to 
make  the  proposed  adjustment  would  be 
to  apply  the  same  standard  to  both 
markets.  However,  petitioner  argues 
that  for  purposes  of  the  final 
determinations,  sales  of  the  contested 
merchandise  should  be  used  in  making 
fair  value  comparisons  and  that  the 
Department  should  continue  to  base  its 
analysis  on  sales  made  at  the  same  level 
of  trade. 

FAG-FRG  contends  that  with  as  little 
as  33  percent  of  total  U.S.  sales  being 
used  for  a  determination  of  sales  at  less 
than  fair  value  and  a  lack  of  similar 
merchandise  alternatives  when  the 
identical  threshold  is  met,  it  is  essential 
to  avoid  price  comparisons  based  on 
sales  of  very  small  quantities  of 
identical  merchandise  in  the  home 
market  to  those  of  very  large  quantities 
in  the  U.S.  market.  They  argue  that  19 
U.S.C.  1677b(a)(l)  (A)  and  (B)  require 
the  Department  to  base  foreign  market 
value  on  sales  volumes  that  provide  an 
adequate  basis  for  price  comparisons. 
FAG-FRG  submits  that  where  sales  of 
such  bearings  in  the  home  market  are 
limited  so  as  not  to  provide  an  adequate 
basis  for  comparison  to  sales  in  the 
United  States,  the  Department  should 
either  base  its  fair  value  comparison  on 
constructed  value  or  simply  exclude 
those  bearings  from  its  product 
comparisons. 

DOC  Position.  Under  S  353.14  of  our 
regulations,  we  will  normally  compare 
sales  of  comparable  quantities.  Thus,  if 
there  are  large  and  small  quantity  sales 
in  the  home  market  and  only  large 
quantity  sales  in  the  United  Stales,  we 
will  not  include  the  small  quantity  home 
market  sales  in  the  calculation  of  foreign 
market  value.  In  the  instances  referred 
to  by  FAG-FRG.  we  have  no  such  largo 
quantity  sales  in  the  home  market. 
Moreover.  FAG-FRG  has  not  argued 
that  its  small  quantity  home  market 
sales  are  out  of  the  ordinary  course  of 
trade  or  not  in  the  usual  commercial 
quantities.  Therefore,  we  have  used 
these  sales  in  our  final  determinations. 


C  Rr 
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Comment  24.  Petitioner  contends  that, 

even  assuming  five  classes  or  kinds  of 
merchandise  exist,  the  Department  errrd 
in  rescinding  the  investigations  of 
cylindrical  roller  bearings,  needle  roller 
bearings,  spherical  roller  bearings,  and 
spherical  plain  bearings  from  Singapore 
and  Thailand,  It  contends  that  the 
information  it  provided  on  ball  bearings 
qualifies  as  reasonably  available 
information  and  was  sufficient  to 
initiate  an  investigation  of  these  other 
bearing  types.  Petitioner  further  argues 
that  the  Department's  rescissiijns 
increase  the  potential  for  respondent 
multinational  corporations  to  shift 
products  and  markets  so  as  to 
circumvent  the  Department  s 
antidumping  orders. 

Petitioner  contends  that  the 
Department's  rescissions  of  the 
cylindrical  roller,  needle  roller,  and 
plain  bearings  from  Romania 
investigations  were  un!av\ful. 

DOC  Position.  On  July  13, 1988.  the 
Department  determined  that  the  subject 
merchandise  constitutes  five  separate 
classes  or  kinds  of  merchandise  [sea  the 
discussion  in  the  "Class  or  Kind  of 
Merchandise"  section  of  this  Appendix). 
In  light  of  that  decision,  the  Department 
reexamined  the  sufficiency  of 
petitioner's  LTFV  allegations  for  each 
class  or  kind  of  merchandise  for  each 
country  cited  in  the  petition. 

With  respect  to  Singapore  and 
Thailand,  the  only  pricing  data  that 
petitioner  provided  for  foreign  market 
value  was  for  ball  bearings  and 
petitioner  did  not  provide  ar.y  U.S.  price 
data  with  respect  to  cylindrical  roller 
bearings,  needle  roller  bearings, 
spherical  roller  bearings,  and  spheriui! 
plain  bearings.  For  Romania,  the  only 
allegations  and  supporting  data 
provided  by  petitioner  was  with  respnl 
to  ball  and  spherical  roller  benrings.  By 
letters  dated  July  11  and  Augiist  22,  W88, 
the  Department  informed  petitioner  that 
the  petition  lacked  support  for  ihe  LTFV 
allegations  with  respect  to  ccrta.n 
classes  or  kinds  of  merchandise.  The 
Department  gave  petitioner  an 
opportunity  to  provide  additional 
information  in  support  of  its  LTFV 
allegati(5ns.  However,  upon  petitioners 
failure  to  provide  the  requested 
documentation,  the  Department 
rescinded  those  investigations  where 
such  supporting  data  was  not  provided 
since  the  Department  had  no  evidence 
that  these  classes  or  kinds  of 
merchandise  were  being  sold  at  less 
than  fair  value  and  could  not  continue 
such  investigations  based  on  petitioner's 
speculation  that  the  alleged  LTFV  sales 


of  one  class  or  kind  provides  a  sufficient 
basis  to  believe  or  si.spect  that  sales  of 
other  classes  or  kinds  of  merchandise 
are  being  made  at  LTF\\  See.  Partial 
Rescission  of  Initiaticn  of  Antidumping 
Invest'fiatinns  and  Dismissal  of 
Petitions:  .■\nt:fnc!!on  Searings  (Other 
than  Tapered  RoHjr  Bearings)  and  Parts 
Thereof  from  Romania.  Singapore,  and 
Thailand  (53  FR  39327.  39328,  October  6, 
1988). 

Given  the  above,  the  Department 
finds  no  reason  to  alter  its  earlier 
rescission  decisions  since  petitioner  has 
failed  to  provide  adequate  allegations 
and  supporting  evidence  reasonably 
available  to  it  to  warrant  the  continued 
investigations  of  that  merchandise. 

With  respect  to  petitioner's  concern 
regarding  the  potential  for  a 
multinational  corporation  to  shift 
products  and  markets  in  order  to 
circumvent  an  antidumpi.^g  order,  see 
the  discussion  in  the  Class  or  Kind  of 
Merchandise  section  of  this  Appendix. 

H.  Related  vs.  Unrelated  Sales 

Com.menl  25.  NSK  contends  that  it  is 
not  responsible  for  sales  made  by  two 
related  companies,  as  it  does  not  have  a 
controlling  interest  in  either. 
Consequently,  the  Department  should 
treat  NSK  as  separate  from  these  other 
manufacturers  for  purposes  of  the  final 
determinations. 

Petitioner  states  that  two  subsidiaries 
of  N'SK  sold  NSK-manufactured 
bearings  in  the  United  States  and  home 
market  during  the  period  of  investigation 
and  argues  that  the  Department  should 
use  the  prices  at  which  the  related 
parties  resell  the  merchandise  to 
establish  foreign  market  value,  under 
§  353.22  of  the  Department's  regulations. 
Petitioner  further  contends  that  it  is 
Departmental  practice  to  require  ihe 
consolidation  of  related  manufacturing 
companies  in  the  filing  of  responses  and 
that  the  Department  has  excr^  treated 
related  but  separate  manufacturing 
com.panies  in  different  countries  as  one 
respondent,  as  in  the  Preliminary 
Determination  of  Seles  at  Less  than  Fair 
Value:  Ball  Bear-.-^s  and  Parts  Thereof 
from  Singapore.  53  FR  45339  (November 
9. 1988). 

DOC  Position.  We  have  not  collapsed 
the  two  related  firms  with  NSK  for  the 
purpose  of  requiring  a  consolidated 
response  in  these  investigations.  It  is  the 
Department's  general  practice  not  to 
collapse  related  parties  except  in  certain 
relatively  unusual  situations,  where  the 
type  and  degree  of  relationship  is  so 
significant  that  we  find  there  is  a  strong 
possibility  of  price  manipulation.  See 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Brass  Sheet  and  Strip 
from  France.  52  FR  Ri  2  814  (January  9. 


1987);  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Granite 
Products  from  Spain,  53  FR  24335.  24337 
(June  28. 1988):  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Granite  Products  from  Italy.  53  FR 
27167,  27189  (July  19. 1988).  The 
Department  has  refused  to  collapse 
firms  in  situations  where  the  facts 
suggest  that  such  a  possibility  does  not 
exist.  See  Hot  Rolled  Carbon  Steel  Plate 
and  Sheet  from  Brazil.  49  FR  3102 
(January  25. 1984). 

In  this  case.  NSK's  shares  of 
ownership  in  the  related  firms  are 
substantially  lower  than  those  in  the 
cases  where  we  have  collapsed  related 
parties.  The  firms  do  not  share 
marketing  information  or  production 
decisions,  nor  is  there  an  intertwined 
management  structure  such  as  was 
present  in  other  cases.  For  these 
reasons,  we  find  that  there  does  not 
appear  to  be  a  substantial  danger  of 
price  manipulation  as  a  result  of  the 
relationship  of  NSK  with  the  two  related 
firms. 

In  the  Preliminary  Determination  of 
Sales  at  Less  than  Fair  Value:  Ball 
Bearings  and  Parts  Thereof  from 
Singapore.  53  FR  45339  (November  9. 
1988).  we  consolidated  two 
manufacturing  companies,  both  of  which 
are  located  in  Singapore,  because  they 
are  sister  companies,  wholly  owned  by 
the  same  parent  company.  Thus,  the 
pricing  decisions  at  both  companies  are 
controlled  by  the  same  entity. 

Comment  26.  NMB/Pelmec  Thai 
argues  that  where  sales  of  such  or 
similar  merchandise  to  unrelated  parties 
do  not  exist,  the  Department  should 
properly  consider  other  evidence,  such 
as  N'MB/Pelmec  Thai's  recovery  of  all 
costs  on  its  sales  to  related  parties,  as 
indicated  in  its  response,  to  determine 
whether  related  party  sales  were  at 
arm's  length.  Further,  citing  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Paint  Filters  and  Strainers  from 
Brazil  52  FR  19181  (May  21.  1987). 
respondent  contends  that  the 
Department  has  based  its  determinafion 
of  the  arm's-length  nature  of  prices  on 
costs  and  profitability. 

Petitioner  contends  that  NMB/Pelmec 
Thai  provided  no  evidence  showing  the 
arm's  length  nature  of  the  sales  to 
related  parties.  With  respect  to  NMB/ 
Pelmec  Thai's  argument  that  the  sales  to 
related  parties  were  at  prices  sufficient 
to  cover  all  costs,  petitioner  argues  that 
above  cost  sales  are  not  necessarily 
arm's  length  sales. 

Petitioner  also  argues  that  the  Paint 
Filters  case  is  not  applicable  to  the  facts 
in  this  investigation  because  the  issue  in 
that  case  was  whether  prices  paid  to 
related  suppliers  were  at  arm's  length. 


The  Department  found  that  prices  were 
based  on  the  profitability  of  the  supplier. 
However,  petitioner  maintains  that  the 
supplier  performed  work  only  for  the 
company  under  investigation  so  that  its 
profitability  was  determined  solely  by 
the  related  party  sales.  Petitioner  further 
asserts  that  NMB/Pelmec  Thai  does  not 
sell  only  to  related  parties;  therefore, 
respondent's  argument  that  the  sales  to 
related  parties  were  at  prices  sufficient 
to  cover  costs  is  not  relevant. 

DOC  Position.  We  agree  with 
petitioner.  The  only  way  the  respondent 
could  have  demonstrated  that  these 
sales  are  at  arm's  length  is  by  comparing 
the  prices  to  related  parties  to  sales  of 
the  same  merchandise  to  unrelated 
parties.  NTiffl/Pelmec  was  not  able  to  do 
so.  because  no  such  sales  to  unrelated 
parties  existed.  The  Department  does 
not  examine  recovery  costs  to  determine 
whether  or  not  prices  are  at  arm's  length 
under  19  CFR  353.22(b).  However, 
because  we  have  determined  that  the 
Thai  home  market  is  not  viable,  we  have 
not  used  the  home  m.arket  sales  as  the 
basis  for  foreign  market  value. 
Therefore,  this  issue  is  moot. 

Comment  27.  Petitioner  argues  that 
home  market  sales  of  INA-France's 
subsidiary  should  not  be  considered 
because  the  Department  did  not  verify 
these  sales.  INA-France  contends  that 
the  Department  in  i;s  preliminary 
determinations  erroneously  disregarded 
the  home  market  sales  of  its  wholly- 
owned  subsidiary.  Societe  Mechanique 
du  Nord  d' Alsace  (Noral).  INA-France 
argues  that  the  Department  should 
accept  the  data  regarding  these  sales 
and  use  the  data  for  the  final 
determinations. 

DOC  Position.  This  issue  is  moot,  as 
the  sales  in  question  were  of  linear 
motion  bearings,  which  have  been 
excluded  from  tlie  scope  of  these 
investigations.  This  is  discussed  in 
greater  detail  in  the  Scope  Issues  section 
of  this  Appendix. 

Comment  28.  Nachi.  NSK,  and  NTN 
contend  that  in  calculating  foreign 
market  value  for  purposes  of  the  final 
determinations,  the  Department  should 
include  their  sales  to  related  parties. 
Each  of  the  respondents  state  that  sates 
to  related  distributors  are  comparable  to 
sales  to  unrelated  distributors;  thus, 
they  have  satisfied  the  requirements  of 
19  CFR  353.22(b).  NTN  further  contends 
that  19  CFR  353.22(b)  does  not  require 
that  all  prices  to  related  parties  be 
greater  or  equal  to  prices  charged  to 
unrelated  parties,  but  only  requires  that 
they  be  "comparable".  Petitioner  argues 
that  the  Department  should  disregard 
those  respondents'  related  party  sales 
because  they  have  not  demonstrated 
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iha!  prices  charynd  to  reiaied  parties 
wore  eqn;vdlenl  to  arm's  length  prices 
under  n  use.  1677b|e)(2), 
DOC  Position.  In  accordance  with  19 

CFR  3.53.22(b|  the  Dt-pdrtment  does  not 
use  prices  !o  related  parties  unless  it  is 
.shoAH  thai  such  prices  are 
"i-omparable    to  prices  to  unrelated 
F  irties  L'ndf'r  §  353  22(b),  the 
respondent  must  demonstrate  to  the 
satisfaction  of  the  Department  that  the 
prices  of  such  or  similar  merchandise 
between  rcla'ed  and  unrelated  parties 
are  com.parnbie.  Th«^  burden  of  proof  is 
on  the  respondent  to  show  that  the 
prices  are  comparable  since  that  is  the 
party  m^kinR  the  claim. 

For  the  Department  to  consider  using 
related  party  salej.  a  respondent  must 
provide  a  detailed  analysis  of  the  prices 
charged  to  related  parties  and  those  to 
unrel'ited  parties  on  ulentiral  products. 
If  haseJ  on  this  evideni^e.  it  appears  that 
the  prices  nay  be  comparable,  we  will 
do  our  own  analysis  on  all  of 
respondent's  sales.  We  will  generally 
compare  net  prices  charged  to  related 
and  unrelated  parties  These  prices  are 
net  of  discounts,  rebates,  commissions, 
and  credit  expenses.  We  then  compare 
those  net  prices  on  ii  product  by-product 
basis  to  determine  w^iether  sal-^s  to 
related  parties  are  m  la?  at  pncfs 
comparable  to  unrelated  par'y  sales. 
Depending  on  the  circcmsta.^ces  of  the 
investigation,  other  expenses  may  also 
be  deducted  from  the  prices  before  we 
make  our  price  comparsons  For 
example,  if  a  company  pays  inland 
freight  only  on  certain  sales,  we  will 
deduct  inland  freight  from  the  sale  to 
calculate  a  net  pnre 

If  a  respondent  has  not  provided  sale- 
or  customer-specific  payment  periods 
for  the  calculation  of  credit  exp.^nses.  or 
if  the  respondent  has  allocated 
commissions,  rebate's,  or  discounts 
rather  than  reporting  them  on  a  sale- 
spenfic  basis,  no  analysis  on  price 
comparability  can  be  done.  For  N'SK.  we 
found  this  to  be  the  case  Therefore,  we 
have  not  used  NSK's  related  party  s.iles 
in  the  final  determinations  sirre  no 
anal;  sis  could  be  iJi">ne  to  demor^tra'e 
that  S'jch  sales  were  comparable  to 
8, lies  to  u.irelated  pa.-'ieg.  Furthermore, 
the  information  on  the  record  in  these 
mvestiqa'ions  shows  'hat  distributors 
reia'ed  to  NSK  benefit  from  more 
f  ivorable  credit  t.'rms  and  are  offered 
certain  rebate  and  discount  programs 
not  available  to  unrelated  customers. 

Na.;hi  and  .NTN  both  provided  an 
analysis  to  the  Department  on  the  pr,fps 
charged  to  related  and  unrelated  parties 
on  a  product-specific  basis.  Nachi 
provided  the  analysis  on  October  24 
1988,  and  NTN  provided  its  analysis 
during  verification.  After  review  of  these 


submissions,  we  determined  that  our 
own  analysis  was  warranted  since  it 
appeared  that  prices  between  related 
and  unrelated  parties  for  both  Nachi  and 
NTN  may  be  comparable. 

Our  analysis  of  the  prices  charged  on 
related  and  unrelated  party  sales  did  not 
demonstrate  to  our  satisfaction  that 
prices  on  all  sales  are  comparable.  We 
agree  with  NTN  that  S  353.22(b)  does 
not  require  that  all  related  party  sales 
be  greater  or  equal  to  the  prices  charged 
to  unrelated  parties.  However,  our 
analysis  shows  that  for  many  products 
there  are  significant  price  differentials 
on  an  identical  product  sold  to  related 
and  unrelated  parties.  In  such  instances, 
the  significantly  lower  price  charged  to 
a  related  party  could  not  be 
demonstrated  to  be  the  result  of  factors 
other  than  relationship,  such  as 
differences  in  quantity  purchased.  We 
note,  once  again,  that  the  burden  is  on 
the  respondent  to  demonstrate  to  the 
satisfaction  of  the  Department  that  such 
prices  are  comparable.  Therefore,  we 
are  not  using  related  party  sales  in  our 
calculation  of  foreign  market  value  in 
these  determinations  for  either  Nachi  or 
NTN. 

Comment  29.  Petitioner  states  that  the 
Department  should  exclude  all  sales 
made  by  Nachi  to  Toyota  from  the  home 
market  database  because  Tuvota  owna 
6.05  percent  of  Nachi  and  th  is 
constitutes  a  related  party  Furthfrmore. 
petitioner  states  that  there  is  nothing  on 
the  record  to  demonstrate  that  sales  to 
Toyota  are  made  at  prices  equivalent  to 
those  charged  to  unrelated  parties 

DOC  Posit Jon.  We  disagree  Sales  to 
Toyota  are  made  through  an  unrelated 
trading  company.  Therefore,  we 
consider  such  sales  to  be  unrelated 
sales. 

Comment  30.  Several  Japanese 
manufacturers  of  automobiles,  such  as 
Toyota  and  Nissan,  argue  tliat 
antifriction  bearings  which  they  export 
to  their  U.S.  subsidiaries  for 
incorporation  into  automobiles  or 
automobile  parts  before  being  sold  to 
the  first  unrelated  party  should  be 
excluded  from  the  suspension  of 
liquidation.  Citing  Roller  Chain.  Other 
Than  Bicycle,  from  Japan;  Final  Results 
of  Administrative  Review  of 
Antidumping  Finding.  48  PR  51801 
(November  14. 1983).  they  have 
requested  that  we  exclude  such  imports 
at  the  investigation  stage,  rather  than 
require  bonds  or  cash  deposits  which 
ultimately  would  be  refunded  in  an 
administrative  review  of  any  eventual 
order. 

DOC  Position.  In  Roller  Chain,  a 
Japanese  motorcycle  manufacturer 
(Honda)  purchased  roller  chain  in  Japan 
for  subsequent  exportation  to  its  U.S. 


subsidiary,  Honda  of  America.  Since 
Honda,  and  not  the  Japanese  roller 
chain  manufacturer,  was  detemiin'"'d  to 
be  the  exporter  the  Department  looked 
fir-^,t  to  Hond.!  s  sales  to  establish  a  U.S. 
price.  HowevtT.  because  Hnnda  of 
America  was  incorporating  the  im.porled 
roller  chain  into  motorcycles,  the  first 
sale  to  an  unrr-iated  party  in  the  United 
Slates  was  of  a  finished  motorcycle.  In 
such  situations,  where  further 
manufacture  is  performed  by  a  related 
party  in  the  United  States,  the 
Department's  normal  practice  would  be 
to  calculate  the  ESP  pnce  by  backing  out 
the  additional  cost  of  the  finished 
prod  jct.  leaving  only  that  which  is 
representati\  e  of  the  product  under 
investigation  (i^f  19  CFR  353.10(e)(3)). 
In  Roiicr Chain,  houcvr.  the 
Dcoartment  concluded  that  it  was 
app-opriate  to  follow  this  practice  only 
when  the  quantity  or  value  of  the 
imported  prodiict  was  more  than  an 
"insignificant"  amount  of  the  finished 
product.  Since  this  was  determined  not 
to  be  the  case  with  respect  to  roller 
chain  and  motorcycles,  no  final 
assessment  was  made  on  the 
transactions  between  Honda  and  I'.s 
US.  subsidiary. 

The  Department  acknowledges  that 
the  pr.nciple  underlying  our  decision  in 
RollfT  Chain  would  logically  apply  with 
equal  force  to  bearings  incorporated  into 
automobiles.  Indeed,  the  Japanese 
automobile  manufacturers  have  staled 
that  the  value  of  bearings  is  less  than 
one  percent  of  the  cost  of  a  finished 
automobile.  While  it  is  not  clear  what 
percentage  of  a  particular  automobile 
part  or  subassembly  would  be 
attributable  to  the  value  of  bearings,  it  is 
possible  that  that  percentage  would  also 
be  considered  "insignificant." 

In  light  of  the  above,  the  Department 
has  given  careful  consideration  to  the 
feasibility  of  exempting  those  bearings 
being  imported  by  related  parties  for 
incorporation  into  automobile?  from  any 
suspension  of  liquidation  requirei^ents. 
However,  in  evaluating  possible  opi  ons, 
we  have  found  several  important 
distinctions  between  the  facts  and 
circumstances  of  the  Roller  Chain 
decision  and  those  which  we  face  in  the 
antifriction  bearings  investigations. 

First,  in  Roller  Cham,  there  was  no 
initial  question  akin  to  the  one  we  face 
here  of  whether  the  imports  should  be 
somehow  exempted  from  the  suspension 
of  liquidation.  Second,  all  of  the  imports 
at  issue  were  exported  by  Honda 
exclusively  to  its  U.S.  subsidiaryc  which 
incorporated  the  roller  chain  into 
motorcycles  in  a  Foreign-Trade  Zone 
(FTZ).  Thus,  the  circumstances  oi  Roller 
Chain — a  single  exporter,  a  single 


importer,  and  entries  being  made  into  an 
FTZ— were  such  that  surveillance  on  the 
part  of  the  U.S.  Customs  Service  and  the 
Df  part.T.ent  was  administratively 
feasible. 

By  contrast,  in  the  instant 
investigations,  the  facts  and 
circumstances  are  much  more  complex 
and  less  predictable.  The  Japanese 
automobile  manufacturers  export 
bearings  to  their  U.S.  subsidiaries  for 
two  purposes:  (1)  To  incorporate  the 
bearings  into  automobiles  and  (2)  to 
resell  the  bearings  to  unrelated  parties 
in  the  after-market  for  replacement 
purposes.  However,  Toyota  et  al.  have 
not  convincingly  explained  how  cither 
the  Department  or  U.S.  Customs  could 
successfully  differentiate  the  ultimate 
end-use  of  each  of  the  imported  bearings 
as  they  enter  the  United  Slates. 
Compa-ed  to  Roller  Chain,  the  number 
of  exporters  and  importers  in  these 
investigations  is  far  more  numerous, 
some  importations  would  be  into  FTZs 
while  some  would  not,  and  there 
conceivably  would  be  an  indefinite 
variety  of  downstream  products  into 
which  imported  bearings  would  be 
incorporated  by  related  parties.  Under 
such  varied  circumstances,  it  would  be 
virtually  impossible  for  either  the 
Department  or  U.S.  Customs  to  establish 
an  effective  method  of  ensuring  that  the 
"correct "  bearing  imports  were  being 
exempted  from  the  suspension  of 
liquidation  requirements.  The 
Departments  past  experience  with  end- 
use  certification  procedures  has  shown 
that  effective  monitoring  is  difficult 
enough  when  the  circumstances  are  far 
less  complicated  than  exist  here. 

Therefore,  given  the  Department's 
overarching  mandate  to  ensure  the 
proper  enforcement  of  the  antidumping 
duty  law.  we  have  concluded  that  there 
is  no  practicable  way  of  meeting  the 
Japanese  automobile  manufacturers' 
request  without  jeopardizing  the 
integrity  of  any  antidumping  duty 
orders.  We  therefore  are  denying  their 
request  for  exemption  from  suspension 
of  liquidation  requirements.  In 
accordance  with  the  statutory  scheme, 
the  manufacturers  will  have  the 
opportunity  to  obtain  refunds  of  cash 
deposits,  as  appropriate,  during  any 
subsequent  administrative  review  under 
section  751  of  the  Act. 

/.  Separate  ESP/PP  Rates 

Comment  31.  NTN  states  that  the 
Department  should  issue  separate 
deposit  rates  for  exporter's  sales  price 
and  purchase  price  sales.  NTN  cites 
Correction  to  Final  Results  of 
Administrative  Revieiv:  Rpplacemvnt 
Parts  for  Self-Propel  led  Bituminous 
Paving  Equipment  from  Canada,  43  FR 


7600  [March  5  1986),  in  support  of  its 
statement. 

Petitioner  states  that  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfinished, 
from  Japan.  52  FR  30700  (August  17. 
1987).  the  Department  set  only  one 
deposit  rate,  even  though  NTN  had 
requested  separate  rates  in  that  case  as 
well.  Petitioner  further  states  that  NTN 
has  supplied  no  sufficient  rationale 
justifying  a  departure  from  the  long 
standing  practice  of  establishing  only 
one  deposit  rate. 

DOC  Position.  If  is  the  Department's 
general  practice  not  to  issue  separate 
rates  for  FSP  and  PP  sales.  The 
relatively  small  quantities  involved  in 
this  case  do  not  warrant  a  departure 
from  our  general  practice,  nor  has  NTN 
provided  any  other  rationale  for  such  a 
departure. 

/.  VAT 

Comment  32.  S.NR  and  ICSA  contend 

that  there  should  be  a  circumstance  of 
sale  adjustment  for  the  VAT  included  in 
all  home  market  prices.  S\'R  argues  that 
Zenith  V.  United  States.  633  F,  Supp 
1382  (CIT  1986)  requires  the  Department 
to  calculate  and  add  to  the  U.S.  and 
home  market  prices  the  "hvpothetical" 
value  added  tax  (VAT)  that  would  have 
been  paid  if  the  product  had  been  sold 
in  the  home  market.  If  the  home  market 
VAT  exceeds  the  VAT  amount  added  to 
the  U.S.  pnce,  SNR  argues  that  the 
Department  should  deduct  from  the 
reported  home  market  pnces  the 
difference  between  the  home  market 
VAT  and  the  VAT  added  to  the  U.S. 
price. 

Petitioner  contends  that  the 
Department's  SNR  verification  report 
does  not  mention  VAT,  and  inasmuch  as 
SNR's  submission  constitutes  new 
information.  S.N'R  should  not  be  allowed 
to  subrnit  this  new  sales  data 

DOC  Position.  We  have  made  an 
addition  to  SNR's  and  ICSA  s  U.S  price 
for  the  verified  VAT  in  the  home  market 
under  section  772(d)(1)(c)  of  the  Act.  We 
calculated  the  addition  to  U.S.  price  by 
first  deducting  all  U.S  selling  expenses 
and  movement  charges  from  the  US. 
gross  unit  price  and  then  adding  to  this 
packrd-for-export  price  the  hypothetical 
tax  that  would  have  been  paid  hod  that 
product  been  subject  to  the  tax.  We  then 
made  a  circumstance  of  sale  adjustment 
to  the  foreign  market  value  to  eliminate 
the  absolute  difference  between  the 
amount  of  tax  in  the  two  markets. 

With  regard  to  petitioner's  statement 
that  SNR's  submission  constitutes  new 
information,  we  have  used  the  originally 
reported  home  market  prices,  which 
were  verified  to  be  net  of  the  VAT. 


Petitioner's  concern  is.  therefore, 
unfounded. 

K.  Voluntary  Respondent 

Comment  33.  Cooper  contends  that 
the  Department  unjustifiably  rejected  its 
request  to  calculate  a  margin 
specifically  for  Cooper.  Cooper 
acknowledges  that  its  voluntary 
questionnaire  response  exceeded  the 
stated  Department  deadline  by  almost 
two  weeks.  However.  Cooper  argues 
that  the  Department  had  sufficient  time 
to  analyze  the  response  in  view  of  the 
fact  that  the  response  was  received 
more  than  seven  weeks  before  the 
preliminary  determination  and  more 
than  six  months  before  the  final 
determination.  Cooper  submits  that 
basic  fairness  requires  the  Department 
to  use  its  data  since  its  situation  is 
unique  and  is  not  applicable  to 
companies  that  chose  not  to  respond. 

Cooper  also  contends  that  the 
Department  exceeded  its  discretion  in 
not  designating  Cooper  as  a  mandatory 
respondent  and  in  not  following  the  60 
percent  rule  set  forth  in  19  CFR 
353.38(a).  On  November  2. 1988.  Cooper 
noted  that,  based  on  RHP's 
nonconfidential  questionnaire  response, 
the  value  of  Cooper's  shipments  of 
cylindrical  roller  bearings  from  the 
United  Kingdom  during  the  review 
period  was  several  times  larger  than 
RHP's.  Cooper  argues  that  case 
complexity  and  administrative 
convenience  cannot  justify  denying  the 
party  that  accounts  for  a  greater 
percentage  of  the  value  of  sales  the  right 
to  have  its  data  reviewed  while  there  is 
still  ample  time  for  analysis. 

Cooper  contends  that  it  is  unfair  to 
use  RHP's  data  in  applying  a  rate  to 
Cooper  because:  (1)  RHPs  data  is  not 
representative  of  Cooper's  data;  (2) 
including  Cooper's  data  would  improve 
the  accuracy  of  the  Department's 
analysis  of  sales  of  cylindrical  roller 
bearings  from  the  U.K.;  (3)  Cooper 
accounts  for  the  vast  majority  of 
shipments  of  cylindrical  roller  bearings 
from  the  U.K.:  and  (4)  Cooper's  product 
is  sold  under  market  conditions  different 
from  those  of  RHP.  In  addition.  Cooper 
contends  that  it  is  the  Department's 
responsibility,  not  Cooper's,  to  identify 
the  proper  respondents  in  a  proceeding. 
The  Department  had  the  confidential 
questionnaire  responses  by  September 
19. 1988  and  could  have  conducted  an 
analysis  to  confirm  the  appropriate 
mandatory  respondents. 

Petitioner  contends  that  the 
Department  has  property  determined  not 
to  develop  a  separate  dumping  margin 
for  imports  manufactured  by  Cooper.  In 
addition,  petitioner  maintains  that 
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companies  whose  imports  are  covered 
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the  proceeding.  The  information  on  the 
record  in  the  initial  phases  of  this 
invpstiontinn  did  ni'i  !nHir.i>e  that 


deposit  or  bonding  requirement  when 
there  is  a  fmal  countervailing  duty  order 
in  pffpit  nn  the  imnnrtp.H  mprchandise. 
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bearings);  cylindrical  roller  bearings, 
mounted  or  unmounted,  and  parts 

tnprprtf  frvlinrlHrnI  rnllor  Knarmo.-l. 


Following  the  discussion  of  general 
issues,  all  remaining  comments  are 


_  J  J 
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Cooper  rrust  be  included  w.th  !htse 
companies  whose  imports  are  covered 
by  t.he  "All  Other    rates  cnlculated  by 
the  Dep.irt.Ti''nt  m  this  investigation. 
DOC  Position  THl'  Depariment  has 
not  Ciilc'uldted  d  sepdrate  m.argin  for 
imports  of  cylindrical  roller  bearings 
manufactured  by  Cooper,  and  the  "All 
Other '  rate  will  continue  to  apply. 
Cooper  submitted  a  voluntary  response 
after  the  deadline  set  by  the  Department 
for  submission.  Our  instructions  to  all 
voluntary  respondents  clearly  stated 
that  "[allthough  the  Department  is  not 
obligated  to  consider  voluntary 
responses  we  will  review  responses 
that  are  submitted  :n  a  t imply  manner'' 
(en'.phasis  added).  To  accept  Cooper's 
untimely  response  would  be  unfair  to 
'hose  parties  which  considered  but 
decided  not  to  file  a  voluntary  response 
based  on  our  msfruc'ions  that  the  final 
deaJiine  wo'ild  not  be  extended  any 
further 

Ru'g  <rding  'he  issue  nf  identifying  and 
investiga'ina  the  proper  respondent(s) 
exporting  cylindncal  roller  hearings 
from  the  U.k  ,  15  CFR  353.3«(a)  states 
that  the  Department  'normally"  will 
exam.me  at  least  60  peTent  of  the  dollar 
volume  of  exports  'o  the  United  States. 
In  this  instance  and  as  we  do  i.T  every 
investigation,  the  Department  selected 
the  mandatory  respondents  to  receive 
our  iinginal  questionnaires  based  on 
information  contained  in  the  petition. 
other  data  submitted  subsequently  by 
petitioner,  information  solicited  from  our 
embassies  in  the  affected  countiies.  and 
ini'ormation  available  elsewhere  in  the 
Department,  We  selected  additional 
mandatory  respondents  where  (1  \  we 
determined  early  in  these  investigations 
thai  it  was  appropriate  to  increase  our 
percentage  of  export  coverage  (e.g.. 
ICS.A  for  spherical  roller  bearings  from 
Italy)  or  1^)  our  division  of  the  subject 
m';ruhandise  into  five  classes  or  kinds 
left  us  without  aiiy  respondent  for  a 
pjrticular  class  or  kind  (e.^.,  Rose  for 
spherical  plain  bearings  from  the  U.K.). 
Neither  of  these  situations  was  present 
here. 

Cooper  s  argument  that  it,  and  not 
RHP,  was  the  appropriate  mandatory 
respondent  was  made  late  in  the 
investigation — after  our  preliminary 
determination.  If,  during  the  initial 
phases  of  the  investigation.  Cooper  had 
provided  the  Department  wi'h 
information  showing  that  it  was  a  large 
producer  and  exporter  of  cylindrical 
roller  bearings,  we  could  have 
ciinsidered  taking  that  data  into  account 
in  identifying  the  prciper  mandat  :r\ 
fespondenfs. 

The  Department  must  df.'  iiie  -a hich 
companies  are  to  respond  to  its 
questionnaire  at  a  very  early  stage  of 


the  proceeding.  The  information  on  the 
record  in  the  initial  phases  of  this 
investigation  did  not  indicate  that 
Cooper's  sales  of  cylindncal  roller 
bearings  were  of  such  a  magnitude  as  to 
warrant  its  inclusion  as  a  mandatory 
respondent. 

L  Adjustment  to  Ad  Rate  for  CVD  Rate 

Comment  34.  NMB/Pelmec  Thai 
contends  that  any  countervailing  duties 
imposed  on  the  subject  merchandise  to 
account  for  an  export  subsidy  should  be 
added  to  the  U.S.  price. 

Petitioner  contends  that  if  NMB/ 
Pelraec  Thai's  sales  shipped  through 
Singapore  are  included  as  home  market 
sales,  the  Department  should  not  reduce 
the  antidumping  duty  margin  to  the  full 
extent  of  Lhe  countervaihr\g  duty  mai  i^in 
as  these  sales  benefit  from  the  same 
subsidies  as  the  sales  to  the  United 
States,  Citing  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela  (Redraw  Rod)  (53  FR  24755. 
)ime  30, 1988),  petitioner  maintains  that 
the  Department  does  not  adjust  the  U.S. 
price  to  account  for  export  subsidies 
found  in  a  companion  countervaihng 
duty  investigation  when  third  country 
sales  which  receive  the  export  subsidies 
are  used  as  the  basis  of  foreign  market 
value. 

DOC  Position.  Section  772(d)(1)(D)  of 
the  Act  provides  that  "(tjhe  purchase 
price  and  exporter's  sales  price  shall  be 
adjusted  by  being  *  *  *  increased 
by  *  *  *  the  amount  of  any 
countervailing  duty  imposed  on  the 
(subject]  merchandise  *  *  *  to  offset 
an  export  subsidy  *  *  •"(19U.S.C. 
1677a(d))  (emphasis  added).  The 
Department  has  interpreted  this 
language  to  mean  that  it  will  make  an 
upward  adjustment  to  U.S.  price  only  if 
the  U.S.  Customs  Service  has  actually 
assessed  countervailing  duties  on  the 
U.S.  sales  examined  in  an 
administrative  review  of  an  antidumping 
investigation.  [See,  e.g„  Pipe  and  Tube 
from  Turkey;  Final  Results  of 
Antidumping  Administrative  Review  (53 
FR  39632.  October  11. 1988.))  However,  if 
such  U.S.  sales  are  subject  to  the 
collection  of  estimated  countervailing 
duties,  we  have  consistently  refused  to 
make  an  upward  adjustment  to  U.S. 
price.  The  Court  of  International  Trade 
has  endorsed  the  Department  s 
interpretation.  [See,  Serampore 
Industries  PvL,  Ltd.  v.  United  States.  11 

err 675  F.  Supp.  1354  (1987).) 

Therefore,  an  upward  adjustment  to  US 
price  is  not  warranted  at  this  time  and 
will  be  warranted  only  in  the  context  of 
an  administrative  review. 

It  is  the  Department's  consistent 
practice  to  deduct  the  amount  of  the 
export  subsidy  from  the  dimfiping 


deposit  or  bonding  requirement  when 
there  is  a  final  countervailing  duty  order 
in  effect  on  the  imported  merchandise. 
Since  we  relied  on  CV  for  our  fair  value 
(omparisons.  rather  than  the  sales 
shipped  through  Singapore,  we  have 
reduced  the  bonding  rate  by  the  rate 
attributable  to  the  export  subsidies 
found  in  the  concurrent  countervailing 
duty  determination. 

|KR  Dor  fi«-«0li6  Filpd  .5-2-8«;  8:45  am) 
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Final  Determinations  of  Sales  at  Less 
Tlian  Fair  Value:  Antifriction  Bearings 
(Ottier  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  determine  that 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subiect  merchandise)  from  France  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value. 

We  have  notified  the  US. 
Internationa!  Trade  Commission  (ITC) 
of  our  deferm.inations  and  have  directed 
the  US,  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  the 
subject  merchandise  from  France  as 
described  'n  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice.  We  have  also  ordered  the 
U.S.  Customs  Service  to  begin  to 
suspend  liquidation  on  needle  roller 
b'-ar'ngs  produced  by  IN'A  and  spherical 
plain  beanngs  from  SKF.  since  our 
preliminary  dftermmations  were 
negduve.  The  1  PC  will  determine,  within 
45  days  (75  days  for  products  on  which 
we  issued  a  negative  preliminary 
deiormination)  of  the  publication  of  this 
notice,  whether  these  imports  materially 
injure,  or  threaten  material  injury  to, 
U.S.  industries. 

EFFECTIVE  DATE:  May  3. 1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S,  Clapp.  Carole  Showers,  or 
Bradford  Ward.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW, 
Washington.  DC  20230,  telephone.  (202) 
377-3965.  377-3217.  or  377-2239, 
respectively. 


SUPPLEMENTARY  INFORMATION: 
Final  Determinations 

We  determine  that  AFBs  from  France 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1673d(a))  (the  Act).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  our  notice  of  preliminary 
determinations  (53  FR  45328.  November 
9, 1988),  the  following  events  have 
occurred.  All  respondents  and  petitioner 
requested  that  the  final  determinations 
in  all  of  the  antidumping  duty 
investigations  be  postponed  until  not 
later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  pursuant  to  section 
735(a)(2)  of  the  Act,  On  December  2, 

1988,  we  issued  a  notice  postponing  our 
final  determinations  until  not  later  than 
March  24. 1989  (53  FR  49581.  December 
8. 1988).  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  was  conducted  in  France  and 
the  United  States  during  November  1988 
and  January  1989. 

A  public  hearing  was  held  on 
February  15. 1989.  Petitioner, 
respondents,  and  other  interested 
parties  have  filed  pre-  and  post-hearing 
briefs. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1 

1989.  the  US.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (UTS),  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  accoid.ng  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number(s)  and  the  appropriate  UTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings);  sphencal 
roller  bearings;  mounted  or  unmounted, 
and  parts  thereof  (spherical  roller 


bearings);  cylindrical  roller  beanngs, 
mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  beanngs); 
needle  roller  beanngs.  mounted  or 
unmounted,  and  parts  thereof  (needle 
roller  beanngs):  and  sphencal  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (sphencal  plain  bearings). 
P'or  a  complete  dcscnption  of  these 
products,  see  Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A)  which  is  published  in  this 
issue  of  the  Federal  Register 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  f.ve  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  R  which  is 
referred  to  below. 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 
discussion  of  standing  see  Appendix  B, 
which  is  referred  to  below. 

General  Issues 

-Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  .Anti.'riction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  B)  contains  detailed 
discussions  of  all  issues  timely  raised  by 
parlies  to  the  proceeding  in  each  of  the 
concurrent  antidumping  duty 
investigations  involving  ,\FBs  from  nine 
countries.  The  first  part  of  that 
Appendix  addresses  all  general  issues 
raised  during  these  investigations  and 
our  treatment  of  these  topics.  The 
general  issues  discussed  therein  are 
listed  below. 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4.  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 

7.  Critical  Circumstances 

8.  Administrative  Protective  Order 
Issues 


Following  the  discussion  of  general 
issues,  all  remaining  comments  are 
addressed. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1. 1987  through  March  31, 1988. 

Fair  Value  Conip.insons 

To  determine  whether  sales  of  certain 
AFBs  from  France  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

In  accordance  with  section  776(c)  of 
the  Act  we  have  determined  that  use  of 
the  best  information  available  is 
appropriate  for  spherical  plain  bearings 
from  SKF.  See,  Best  Information 
Available  section  of  Appendix  B. 

United  States  Price 

Since  all  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  wth  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  INA  Roulements  S.A.  (INA):  INA 
reported  that  more  than  33  percent  by 
volume  of  its  U.S.  sales  were  identical  to 
products  sold  in  the  home  market.  (See. 
Alternative  Reporting  Requirements 
section  of  Appendix  B.)  Therefore,  we 
have  used  all  U.S.  sales  with  identical 
home  market  matches  in  our  price-to- 
price  comparisons. 

We  calculated  ESP  based  on  packed, 
f  o.b.  U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  brokerage  and  handling 
(which  included  marine  insurance, 
ocean  freight,  U.S.  inland  freight  and 
insurance,  and  containerization).  and 
U.S.  duty  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 
warranty  expenses,  credit,  repacking  in 
the  United  States,  and  indirect  selling 
expenses  (including  advertising, 
technical  service  expenses,  inventory 
carrying  costs,  warehousing,  product 
liability  premiums,  other  miscellaneous 
indirect  selling  expenses  incurred  in  the 
U.S.  and  home  markets)  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act.  We 
added  the  amount  of  value-added  taxes 
which  would  have  been  collected  if  the 
merchandise  had  not  been  exported. 
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Based  on  verified  information,  we 
modified  various  claimed  deductions  as 
described  in  the  appropriate  comment 
sections  in  Appendix  B. 

B.  SKF Compagme  d'Applu-tit.oas 
Mecoitiques  S.A.  (SKF]:  \s  a  result  of 
dropping  (1)  related  party  transactions 
and  (2)  sales  to  trading  companies  of 
exported  merchandise  from  the  home 
market  data  base,  less  than  33  percent 
by  volume  of  SKF's  U.S.  s.tles  had 
identical  matches  in  the  home  market. 
[See,  .Mtemative  Reporting 
Requirements  section  of  ."Appendix  B  ) 
Lacking  these  comparisons,  we  have 
applied  best  information  available  for 
those  sales  to  achieve  the  33  percent 
threshold.  We  have  used  SKF's 
calculated  margin  as  best  information 
available  since  this  rate  was  higher  th;.in 
the  rate  calculated  for  this  class  or  kind 
of  merchandise  for  any  other  respondent 
in  France. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  brokerage  and 
handling,  inland  freight,  marine 
insurance,  ocean  freight,  and  U.S.  duty, 
in  accordance  with  section  772(d)(2)  of 
the  Act.  We  also  made  deductions, 
where  appropriate,  for  cash  discounts 
and  rebates.  We  made  further 
deductions  from  ESP.  where 
appropriate,  for  credit,  repacking  in  the 
United  States,  technical  service 
expenses,  warranty  expenses,  and 
indirect  selling  expenses  (including 
product  liability  premiums,  inventory 
carrying  costs,  and  other  miscellaneous 
indirect  selling  expenses  incurred  in  the 
U.S.  and  home  markets)  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act.  We 
added  "other  expenses"  [i.e..  price 
corrections).  We  also  added  the  amount 
of  value-added  taxes  which  would  have 
been  collected  if  the  merchandise  had 
not  been  exported. 

SKF  notified  the  Department  that 
approximately  three  percent  of  its 
reported  U.S.  sales  of  ball  bearings  were 
produced  in  a  country  other  than  France. 
SKF  claims  that  although  it  is  impossible 
to  separate  sales  of  this  merchandise 
from  those  that  it  produced  in  France. 
United  States  prices  of  multiple-sourced 
products  are  comparable.  For  reasons 
outlined  in  the  Best  Information 
.Available  section  of  Appendix  B,  we 
have  included  all  reported  sales  in  our 
calculation  of  United  States  price. 

SKF  also  notified  us  that  all  reported 
sales  of  a  certain  type  of  bearing  which 
IS  not  normally  produced  by  SKF  in 
France  were  actually  produced  in  Spain 
We  deleted  all  sales  of  this  product  from 
o'lr  calculations. 


C.  Societe  Nouvelle  de  Roulemeiits 
(SNRj:  SNR  reported  that  more  than  33 
percent  by  volume  of  its  US  salps  were 
identical  to  products  sold  m  the  home 
market.  [See.  Alternative  Rcportinjj 
Requirements  Section  of  Appendix  B.j 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  ESP  comparison. 

We  calculated  ESP  based  on  packed. 
fob  prices  to  unrelated  customers  in 
the  United  States,  We  made  deductions 
from  ESP.  where  appropriate,  for 
brokerage  and  handling,  foreign  inland 
freight,  foreign  inland  insurance,  marine 
insurance,  ocean  fre'ght.  US,  duty,  and 
US,  inland  freight,  in  accordance  with 
section  772fd)(2)  of  the  Act.  We  also 
made  deductions  for  discounts  and 
rebates.  We  made  further  deductions  for 
credit  and  indirect  selling  expenses 
(including  inventory  carrying  costs, 
commissions,  technical  service 
expenses,  advertising,  and  other 
miscellaneous  indirect  selling  expenses 
incurred  in  the  U.S,  and  home  markets) 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  .^ct.  We  added  the  amount  of  value- 
added  taxes  which  would  have  been 
collected  if  the  merchandise  had  not 
been  exported. 

Based  on  verified  information,  we 
recalculated  inventory  carrying  costs  to 
account  for  both  time  in  European 
inventory  and  in  transit, 

//.  Sphen'caJ  Roller  Bearings 

SKF:  SKF  reported  that  more  than  33 
percent  by  volume  of  its  US,  sales  were 
identical  to  products  sold  in  the  home 
market.  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  for  spherical  roller 
bearings  based  on  the  packed,  f  o.b.  or 
delivered  prices  to  unrelated  customers 
in  the  United  States.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

I!!.  Cylindrical  Roller  Bearings 

A  l.\.\  IN  A  reported  that  more  than 
33  percent  by  volume  of  its  US.  sales 
were  identical  tn  products  sold  in  the 
home  market  Therefore,  we  have  used 
all  U.S.  sales  with  identical  home 
market  matches  in  our  pnce-to-price 
comparisons. 

We  calculated  ESP  for  cylindrical 
roller  bearings  based  on  packed,  fo.b 
US.  warehovise  prices  to  unrelated 
customers.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

B,  SAT?:  SNR  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Therefore,  we  have  used 


all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  packed, 
fob.  prices  to  unrelated  customers  in 
the  United  States.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

IV.  Sfciile  Roller  Bearn\qs 

fXA:  I.N'A  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  for  needle  roller 
bearings  based  on  packed,  f  o.b  U.S. 
warehouse  prices  to  unrelated 
customers.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

V.  Spherical  Plain  Beannga 

SKF:  SKF  did  not  report  any  U.S.  sales 
of  spherical  plain  bearings  or  of  any 
other  products  under  investigation 
during  the  POI.  However,  at  verification 
we  determined  that  SKF  did  have  U.S. 
sales  of  spherical  plain  bearings  during 
the  POI.  Therefore,  we  have  used  best 
information  available  for  purposes  of 
the  final  determination.  (See.  Best 
Information  Available  section  of 
Appendix  B.) 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(l)(2)  of  the  Act,  we  calculated 
foreign  market  value  based  on  home 
market  sales  or  constructed  value  (CV). 
The  calculation  of  foreign  market  value 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  INA:  We  calculated  foreign  m;irkei 
value  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  home  market  packing. 
We  added  U.S.  packing  to  the  home 
market  price,  in  accordance  with  section 
773(a)(l)of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP.  we  deducted  credit  expenses  from 
home  market  price.  We  also  deducted 
indirect  selling  expenses  (including 
inventory  carrying  costs,  product 
liability  premiums,  product  liability 
payments,  technical  ser\'ices. 
advertising,  and  other  miscellaneous 
indirect  selling  expenses)  in  accordance 
with  19  CFR  353.15(c). 

As  U.S.  packing  expenses.  INA 
reported  only  repacking  which  occurred 


at  the  U.S.  warehouse  and  did  not 
include  the  costs  incurred  for  packing 
performed  in  the  home  market  for 
shipment  to  the  United  Stales, 
Therefore,  as  best  information  available 
for  U.S.  packing,  we  used  home  market 
packing  and  added  this  to  the  ho.me 
market  price,  in  accordance  with  section 
773(a)(1)  of  the  Act.  We  made  an 
upward  adjustment  to  tax-exclusive 
home  market  prices  for  the  value  added 
tax  we  computed  for  United  States 
price. 

Based  on  verified  information,  we 
modified  various  claimed  deductions  as 
described  in  the  appropriate  comment 
sections  in  Appendix  B. 

B.  SAT:  Petitioner  alleged  that  SKF's 
home  market  sales  of  ball  be.irings  were 
made  at  prices  below  the  cost  of 
production  (COP).  Based  en  the 
petitioner's  allegation,  we  gathered  and 
verified  data  on  SKFs  production  costs. 
We  calculated  the  COP  on  the  basis  of 
SKF's  cost  of  materials,  labor,  other 
fabrication  costs,  and  general  and 
administrative  expenses.  The  COP  data 
submitted  by  SKF  was  relied  upon, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued.  These  were: 

(1)  ADR's  cost  of  manufacturing  in  the 
fourth  quarter  of  1987  was  changed  to 
correct  the  reversal  of  prior  years' 
accruals  which  did  not  pertain  to 
manufacturing  products  under 
investigation. 

(2)  Cost  of  balls  purchased  from 
related  companies  for  use  at  Clamart's 
St.  Cyr  factory  was  adjusted  to  correct  a 
clerical  error. 

(3)  Restructuring  expenses  associated 
with  the  production  of  precision 
bearings  were  allocated  over  the  cost  of 
goods  sold  by  ADR's  parent  company, 
Sn-SKF. 

(4)  General  expenses  for  the  first 
quarter  of  1988  were  adjusted  to  reflect 
Clamart's  share  of  actual  research  and 
development  expenditures  incurred  by  a 
related  company. 

(5)  General  expenses  were  adjusted  to 
correct  a  clerical  error  and  to  include  a 
portion  of  the  corporate  headquarter 
(Sweden)  expenses  which  had  not  been 
allocated  to  the  subsidiaries. 

(6)  Interest  expense  was  adjusted  to 
reflect  the  net  financial  expenses  related 
to  operations  of  the  SKF  consolidated 
corporation. 

(7)  SKF's  general  expenses  in  each 
qu.Trter  of  1987  were  adjuitpd  to  reflect 
the  annualized  pei-centage  for  the  fiscal 
year. 

(8j  For  products  which  were  sold  by 
SKF  but  not  produced  during  the  POI, 
we  compared  sales  price  to  verified  cost 
information  for  the  most  recent  quarter 
of  production. 


(9)  Clamart's  cost  of  manufacturing  for 
the  fourth  quarter  of  1987  was  adjusted 
to  include  the  effect  of  certain  fiscal 
year-end  adjustments  related  to  bearing 
production, 

We  calculated  the  foreign  market 
value  l)ased  on  CV.  where  appropriate, 
in  accordance  with  Section  773(e)  of  the 
Act.  CV  was  calculated  on  the  basis  of 
SKF's  material  fabrication  costs  plus 
general  expenses  and  profit.  Since  SKFs 
general  expenses  exceeded  the  statutory 
minimum  of  10  percent  of  fabrication 
costs,  we  used  SKFs  general  expenses. 
Since  profit  v.'as  less  than  the  statutory 
minimum  of  eight  percent,  we  used  the 
statutory  minimum  for  profit.  Imputed 
credit  and  inventory  carrying  costs  were 
included  in  selling  expenses.  Therefore, 
interest  expense  reflected  in  the 
company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
costs  in  order  to  avoid  double  counting. 
.All  of  the  changes  noted  under  the  COP 
were  also  made  to  those  cost  elements 
in  the  CV.  We  added  U.S.  packing.  We 
deducted  all  direct  selling  expenses  and 
indirect  selling  expenses  up  to  the 
amount  of  the  ESP  o.ffbct. 

Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed. 
c.i.f  prices  to  unrelated  customers  in  the 
home  market.  We  made  deductions  from 
the  home  market  price,  where 
appropriate,  for  inland  freight,  home 
market  packing,  and  discounts  and 
rebates.  We  made  an  addition  for  freight 
revenue  and  packing  revenue.  We  added 
U.S.  packing  to  the  home  market  price, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

Since  all  U.S.  transactions  included  in 
our  analysis  involved  ESP,  we  made 
further  deductions  from  home  market 
price,  where  appropnate.  for  credit, 
advertising,  technical  services  and 
warranty  expenses  We  also  deducted 
indirect  selling  expenses  (including 
inventory  carrying  costs,  inland  freight 
[from  fat  tory  to  warehouse],  product 
liability  premiums,  and  other 
miscellaneous  indirect  selling  expenses 
incurred  in  the  home  market)  in 
accordance  with  19  CFR  353.15(c).  We 
made  an  upward  adjustment  to  tax- 
exclusive  home  market  prices  for  the 
valae  added  tax  we  computed  for 
United  Slates  price.  We  recalculated 
SKF's  claimed  miscellaneous  indirect 
selling  expenses  as  described  in  the 
Selling  Expenses  section  of  Appendix  B. 
C.  SNR.  We  calculated  foreign  market 
value  based  on  deliver'  i  and  ex-works 
packed  prices  to  unrelated  customers. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 


packing,  rebates,  inland  freight,  and 
insurance.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(l}  of  the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  also  made  an  adjustment 
in  accordance  with  19  CFR  353.15(c)  to 
home  market  prices  for  indirect  selling 
expenses  (including  technical  services, 
advertising,  quality  control,  product 
liability  premiums,  inventory  carrying 
costs,  and  inland  freight  related  to 
regional  warehouses,  and  other 
miscellaneous  indirect  selling  expenses). 
We  made  an  upward  adjustment  to  tax- 
exclusive  home  market  prices  for  the 
value  added  tax  we  computed  for 
United  States  price. 

Based  on  verified  information,  we 
modified  various  claimed  deductions  as 
described  in  the  appropriate  comment 
section  in  Appendix  B. 

//.  Spherical  RoHer  Bearings 

SKF:  We  calculated  foreign  market 
value  for  spherical  roller  t>earings  based 
on  f.o.b.  prices  to  unrelated  customers  in 
the  home  market.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings. 

///.  Cylindrical  Roller  Bearings 

A.  INA:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

B.  SNR-  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  packed,  ex-works  prices  to 
unrelated  customers.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings. 

IV.  Needle  Roller  Bearings 

INA:  We  calculated  foreign  market 
value  for  needle  roller  bearings  based 
on  delivered  prices  to  unrelated 
customers  in  the  home  market.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

V.  Spherical  Plain  Bearings 

SKF:  SKF  did  not  report  any  U.S.  sales 
of  spherical  plain  bearings  or  of  any 
other  products  under  investigation 
during  the  POI.  However,  at  verification 
we  determined  that  SKF  did  have  U.S. 
sales  of  spherical  plain  bearings  during 
the  POI.  Therefore,  we  have  used  best 
information  available  for  purposes  of 
the  final  determination.  [See.  Best 
Information  Available  section  of 
Appendix  B.) 
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Currency  Conversion 

We  used  the  official  exchdnge  rdtes  m 
effect  on  the  dates  of  L'.S.  sales,  m 
accordance  with  section  773(a|llj  of  the 
Act,  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  Ail 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Rpsene 
Bank. 

Verification 

We  verified  the  information  used  in 
makmH  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
.Act.  We  used  standard  verification 
procedures  including  examination  of 
relevant  ciccounting  records  aid  original 
source  documents  of  the  respondents. 
Our  verification  results  are  outlined  in 
the  public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  I'm'  (Room  3-099]  nf  the  Main 
C'lmmerre  Ruildins 

Interested  Party  Comments 

.As  noted  dbove  ai!  comments  raised 
l-\  parties  to  the  proceedmas  m  the 
antidumping  duty  investigati'jns  on 
AFBs  from  nine  countries  are  discussed 
in  .Appendix  B. 

Continuation  of  Suspension  of 
Liquidation 

We  are  dinTting  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  France,  as  defined  in 
the  "Scope  of  Investigations"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
Dublication  of  this  notice  in^he  Federal 
Re5?ister. 

Our  prelim.ina-y  fletermiiiu'iim',  with 
'■■cariJ  'o  net'die  roller  [iecir!in,[::s  hnm 
\\.\  were  negative,  I'-'-rvf  "f  •^," 
suspension  of  liquidd'.ijn  nr.  noea.e 
roller  bearings  from  IN'A  is  effective  on 
the  date  of  publication  of  this  notice. 

The  U.S.  Customs  Scr\ice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  nuirket  value  of  the 
subject  merchandise  from  France 
exceeds  the  United  States  price,  as 
shown  belfiw,  Th.s  suspension  of 
liquidation  will  remain  in  effect  until 
furfhe-  notice.  The  weighted-average 
margins  are  as  follows: 


I   We.gw- 

average 
ma/gio 


age 

SNR - - 

56  50 

AI  OttMTt - 

65  13 

SKF 

3  39 

AHoWiefS 

8  89 

Cydndncai  roi\or  beanngs: 

INA 

It  03 

SNR  - 

18.37 

AH  o»^fl^^           

1T31 

Needle  roller  oeanngs: 

INA          _          

0  65 

AJi  o^f^**^  -..«. 

0  65 

Scrwica'  plain  bMflngs: 

SKF     __     . 

39  00 

All  Others 

39.00 

eci- 
aversQe 
margin 
percent- 

Ball  beanngs 

INA 

SKF _„.     .„ 

66  18 
66  4? 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  FTC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceeding[s]  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  nC  determines  that  material 
injury  does  exist,  the  Department  will 
issue  antidumping  duty  orders  directing 
Customs  officials  to  assess  antidumping 
duty  on  AFBs  from  France  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use  1673d(d)). 
Michael  ].  Counay, 

Acting  Assistant  Secretary  for  Import 
Administration. 

March  24. 1989. 
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[A-475-601] 

Final  Determinations  of  Sales  at  Less 
Ttian  Fair  Value;  Antifriction  Bearings 
(Other  Than  Spherical  Plain  and 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Italy;  and  Final 
Determination  of  Sales  at  Not  Less 
Than  Fair  Value;  Spherical  Plain 
Bearings  and  Parts  Thereof,  From  Italy 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice 

summary:  We  determine  that 
antifriction  bearings  (other  than 
spherical  plain  and  tapered  roller 
bearings)  and  parts  thereof  (hereinafter 
referred  to  as  AFBs  or  the  subject 
merchandise)  from  Italy  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  also 
determine  that  spherical  plain  bearings, 
and  parts  thereof,  from  Italy  are  not 
being,  nor  are  likely  to  be,  sold  in  the 
L'nited  States  at  less  than  fair  value.  We 
also  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  icinds  of 
AF'Bs  from  Italy. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Ser\'ice  to  continue  to 
suspend  liquidation  of  all  entries  of  the 
subject  merchandise  from  Italy  as 
described  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice.  We  have  also  ordered  the 
U.S.  Customs  Service  to  begin  to 
suspend  liquidation  on  spherical  roller 
bearings  produced  by  FAG,  which  was 
not  ordered  at  the  time  of  the 
preliminary  determinations.  The  ITC 
will  determine,  within  45  days  of  the 
publication  of  this  notice,  whether  tfiese 
imports  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries. 

EFFECTIVE  DATE:  May  3, 1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Carole  Showers  or 
Bradford  Ward.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230,  telephone;  (20::) 
377-3965,  377-3217  or  377-2239, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Final  Determinations 

We  determine  that  AF'Bs  from  Italy 
arc  being,  or  are  likely  to  be.  sold  in  the 


United  States  at  less  than  fair  value,  as 
provided  in  section  735(a]  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.SC 
1673d(a))  (the  Act).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  determine  that  critical 
circumstances  exist  with  respect  to 
iniporis  of  certain  classes  or  kinds  of 
AFBs  from  Italy,  as  outlined  in  the 
Critical  Circumstances  section  of  this 
notice. 

We  also  determine  that  spherical 
plain  beanngs.  and  parts  thereof  from 
Italy  are  not  being,  nor  are  likely  to  be, 
sold  in  the  United  States  at  less'than  fair 
value.  The  Department  has  determined 
that  there  are  no  producers  or  exporters 
of  spherical  plain  bearings  in  Italy. 

Case  History 

Since  our  notice  of  preliminary 
determinations  (53  FR  45361.  November 
9.  1988).  the  following  events  have 
occurred.  .All  respondents  and  the 
petitioner  requested  that  the  final 
d,-^terminations  in  all  of  the  antidumping 
duty  investigations  be  postponed  until 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  pursuant  to  section 
735(a)(2)  of  the  Act.  On  December  2. 
1988,  we  issued  a  notice  postponing  our 
final  determinations  until  not  later  than 
March  24,  1989  (53  FR  49,^81.  December 
8,  1988).  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations. 

Verification  of  tlie  questionnaire 
responses  was  conducted  in  Italy  and 
the  United  States  d  iring  November  1988 
and  January  1989.  A  public  hearing  was 
held  on  February  16.  1989.  Petitioner. 
respondents,  and  other  interested 
parties  have  filed  pre-  and  post-hearing 
briefs. 

In  our  preliminary  determinations,  we 
indicated  that  we  were  unable  to 
identify  any  producers  or  exporters  of 
spherical  plain  bearings  from  Italy.  At 
verificf-tion.  we  found  no  evidence  th.it 
spherical  plain  bearings  were  being 
manufactured  or  exported  by  any  of  the 
companies  under  investigation  or  any 
other  company  located  in  Italy. 
Therefore,  we  are  issuing  a  negative 
determination  for  this  class  or  kind  of 
AFBs  from  Italy. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
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Sc.'jedule  (HIS),  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
Umtfd States  Annotated  (TSUSA)  item 
number(s)  and  the  appropriate  HTS  item 
nuniber(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings):  spherical 
roller  beanngs:  mounted  or  unmounted. 
and  parts  thereof  (spherical  roller 
bearings):  cylindrical  roller  bearings, 
mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  bearings); 
needle  roller  bearings,  mounted  or 
unmounted,  and  paris  thereof  (needle 
roller  bearings):  and  spherical  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (including  rod  end 
bearings)  (spherical  plain  bearings).  For 
H  complete  description  of  these 
products,  see  Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A)  which  is  published  in  this 
issue  of  the  Federal  Register. 

Class  or  Kind  of  Me.ahandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  pariies,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below. 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  Appendix  A.  For  a  full 
discussion  of  standing  see  Appendix  B 
which  is  referred  to  below. 

General  Issues 

Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 


Germany"  (hereinafter  referred  fo  as 
Appendix  B)  contains  detailed 
discussions  of  all  issues  timely  raised  by 
parties  fo  the  proceeding  in  each  of  the 
concurrent  antidumping  duty 
investigations  involving  AFBs  from  nine 
countries.  The  first  part  of  that 
Appendix  addresses  all  general  issues 
raised  during  these  investigations  and 
our  treatment  of  these  topics.  The 
general  issues  discussed  therein  are 
listed  below. 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4.  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 

7.  Critical  Circumstances 

8.  Administrative  Protective  Order 
Issues 

Following  the  discussion  of  general 
issues,  all  remaining  comments  are 
addressed. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1, 1987  through  March  31. 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Italy  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
United  States  Price  and  Foreign  Market 
Value  sections  of  this  notice. 

For  reasons  discussed  in  the  Best 
Information  Available  section  of 
Appendix  B,  we  have  determined,  in 
accordance  with  section  776(c)  of  the 
Act.  that  the  use  of  best  information 
available  is  appropriate  for  SKF  for  ball 
bearings. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  fo  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
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irtroduced  into  tht  invoaajr>  of  d 
rel,<'f(i  selling  agf.'nt; 

2.  This  w.is  the  custur;;;i.>'  cummercia! 
(.h.rinei  for  saioi  of  this  n.fn.handise 
between  the  parties  invoivud.  and 

vV  The  related  selling  agont  located  in 
!hp  United  Siatos  dcted  only  as  a 
pro;  fssor  of  saiesrelaled 
doci.fiientatinn  and  a  communication 
lir.k  with  the  u-n-l..'ed  U.S.  buyer. 

V.'t.r^re  ail  the  above  elements  are  met, 
w,  rri^ard  the  routine  selling  functions 
(if  'he  exporter  as  merely  having  been 
r(  i'njatfd  gpnnraphically  from  the 
cour,!ry  of  exportation  to  the  United 
Stiitps.  where  t,^e  sajps  Hi,;ent  performs 
the-v  Whether  these  funrtions  take 
pi. ice  in  the  Lniii'd  States  or  abroad 
does  not  change  the  substance  of  the 
trHnsnctiors  or  the  funct'ons 
themselves 

Where  the  sale  to  the  frst  unrelated 
(HirLhiiser  took  plate  after  importaHon 
intd  the  United  States,  we  based  United 
States  price  on  exporter  s  sales  p,nce 
(ESP|,  in  accordance  w;'h  ^pclion  772tr| 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Ball  Beanng3 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  it*  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  (See,  AJtematne 
Reporting  Requirements  Section  of 
App*;ndix  B.)  Therefore,  we  have  used 
all  U.S.  sales  with  identical  home 
market  matches  in  our  price-to-pnce 
comparisons. 

All  of  FAGs  U.S.  sales  were  VSV 
transactions.  We  caiculuted  ESP  based 
on  packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
S'ates.  We  made  deductions  from  F5P. 
where  appropnate.  for  containerization. 
foreign  inland  and  ocean  frei«ht.  import 
brokerage,  unport  duties,  marine  and 
fureign  inland  insurance,  U.S.  inland 
freight,  and  U.S.  inland  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discoun's  and  rebates. 
We  made  further  deductions  where 
appropnate.  for  credit,  repacking  in  the 
United  States,  third  party  payments, 
warranty  expenses,  commissions,  and 
indirect  selling  expenses  (including 
product  liability  premiums,  inventory 
carr>;ng  costs,  advertising.  techni';al 
services,  and  other  miscellaneous 
indirect  selling  expenses  incurred  in  the 
home  market  and  in  the  United  States] 
pursuant  to  sections  772io!  fl)  and  (2)  of 
the  .^ct. 

We  have  excluded  fru.m  our 
calculation  of  United  Slates  price  sales 
of  bearings  by  FAG  to  the  U'  S 


government  for  military/defense 
procurement.  [See.  Government 
Procurement  section  of  Appendix  B.  | 

We  have  included  sales  of  allegedly 
obsolete  or  discontinued  AFBs  in  our 
calculations.  [Sff.  Misrcllaneons 
section  in  Append ;x  B  j 

B.  SKF:  Sff.  Best  Informatior 
Available  section  of  Appendix  B 

//.  Spherical  Roller  Bearings 

A.  FAG:  FAG  reported  that  more  than 
33  percent  by  volume  of  its  US  sales 
were  identical  to  products  sold  m  the 
home  market.  [Ser.  Alternative 
Reporting  Requirements  section  of 
Appendix  B.)  Therefore,  we  have  used 
all  U.S.  sales  with  id>'ntical  home 
market  ma!(  h«?s  tn  on,"'  purcha-^e  price 
comparison 

All  of  FAG's  .sales  used  in  our 
analysis  were  purchase  price 
transactions  We  calculated  purchase 
price  based  on  delivered  prices  to 
unr«  lated  customers  in  the  United 
Slates,  in  accortiance  with  section 
~72|b)  of  the  Art  We  made  no 
deductions  from  purt;hHse  price  because 
the  nit  rchardise  was  sold  on  an  ex- 
fac'ory  basis  We  added  the  amount  of 
vaLie  ;jdde<1  taxes  which  would  have 
been  collected  if  the  merchandise  had 
not  been  exported 

B.  tCSA:  ICSA  reported  that  more 
than  33  percent  by  volume  of  its  U.S. 
Stiles  were  identical  to  products  sold  in 
the  home  market.  {Sef.  Alternative 
Reporting  Requirements  section  of 
Appendix  B  )  Therefore,  we  have  used 
all  US  sales  with  identical  home 
market  matches  in  our  F.SP  comparison. 

,M1  of  ICSA  sales  used  in  our  analysis 
were  ESP  transactions.  We  calculated 
F.SP  based  on  packed,  fob.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  brokerage  and 
handling,  foreign  Inland  freight,  foreign 
inland  insurance,  marine  insurance, 
ocenn  freight.  US,  duty,  and  U.S.  Inland 
freiijht.  in  accordance  with  section 
772(d){2]  of  the  Act.  We  also  made 
deductions  for  discounts  and  rebates. 
We  made  further  deductions  for 
commissions,  credit,  and  technical 
services.  Pursuant  to  sections  772(e)  (1) 
and  \2)  of  the  Act.  we  also  deducted 
indirect  selling  expenses  (including 
advertising,  inventurj'  carrying  costs, 
indirect  non-U  S  selling  expenses, 
technical  services  expenses  for 
personnel,  and  other  miscellaneous 
indirect  selling  expenses).  Based  on 
verified  information,  we  recalculated 
inventory  carrying  costs  to  account  for 
time  in  European  inventory  and  time  In 
transiL  We  added  the  amount  of  value- 
nclded  taxes  which  wovild  have  been 


i.*.   1- 


collected  if  the  merchandise  had  not 
been  exported. 

///  Cylindrical  Roller  Bearings 

A.  SKF:  SKF  reported  that  no  products 
sold  in  the  United  States  were  identical 
to  products  sold  in  the  home  market. 
Therefore,  pursuant  to  the  Alternative 
Reporting  Requirements  described  in 
Appendix  B.  we  limited  our  analysis  to 
sdh  s  of  those  products  accounting  for 
the  top  3 J  percent,  by  volume,  of 
products  sold  to  the  United  States. 

All  of  SKF's  sales  were  purchase  price 
transactions.  We  calculated  purchase 
price  based  on  packed,  ex-factory  prices 
to  unrelated  customers  in  the  United 
States.  We  added  duty  drawback  in 
accordance  with  section  772(d)(1)(B)  of 
the  Act. 

IV.  Xeedle  Roller  Bearings 

A.  SKF.  SKF  reported  that  no  products 
sold  in  the  United  States  were  identical 
to  products  sold  in  the  home  market 
Therefore,  pursuant  to  the  Alternative 
Reporting  Requirements  described  in 
Appendix  B,  we  limited  our  analysis  to 
sales  of  those  products  accounting  fur 
the  top  33  percent,  by  volume,  of 
products  sold  to  the  United  Stales. 

All  of  SKFb  sales  were  ESP 
transactions.  We  calculated  ESP  fur 
needle  roller  bearings  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP.  where 
appropriate,  for  brokerage  and  handling. 
duty,  inland  freight,  marine  insurance, 
and  ocean  freight,  in  accordance  with 
section  772(d)(2)  of  the  Act  We  also 
made  deductions  for  discounts  and 
rebates.  We  added  duty  drawback,  in 
accordance  with  section  772(dMlKB)  of 
the  Act  We  also  made  deductions, 
where  appropriate,  for  credit,  repacking 
expenses  in  the  United  States,  technical 
service  expenses,  warranty  expenses. 
and  indirect  selling  expenses  (including 
product  liability  premiums.  Inventory 
carrying  costs,  and  other  miscellaneous 
indirect  selling  expenses)  pursuant  to 
sections  772[e^\)  and  (2)  of  the  Act.  We 
added  "other  expenses"  [i.e.,  price 
corrections). 

Foreign  Market  Value 

In  accordance  with  Section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  prices  and 
constructed  value  (CV).  The  calculation 
of  foreign  market  value  for  each  class  or 
kind  of  merchandise  for  each 
respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  FAG:  Petitioner  alleged  that  FAG  6 
home  market  sales  of  ball  bearings  were 


made  at  prices  below  the  cost  of 
production  (COP).  Based  on  the 
petitioner's  allegation,  we  gathered  and 
verified  data  on  FAGs  production  costs, 
We  calculated  the  COP  on  the  basis  of 
FAG's  cost  of  materials,  labor,  other 
fabrication  costs,  and  general  and 
administrative  expenses.  The  COP  data 
submitted  by  FAG  was  relied  upon, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued.  These  were: 

(1)  Depreciation  expense  recorded  for 
machinery  manufactured  by  the  parent 
was  increased  to  reflect  the  fair  market 
value  of  the  machinery  purchased  from 
the  parent  company  because  the  transfer 
price  was  lower  than  the  fair  market 
value.  (Only  applies  to  ball  bearings] 

(2)  Amortization  of  corporate 
organization  costs,  omitted  by  FAG- 
Italy.  was  included  in  G&A  expenses. 
(Applies  to  both  ball  and  spherical  roller 
bearings] 

(3)  The  actual  cost  of  parts  tr.-jnsferred 
from  the  parent  to  FAG  Italy  was 
adjusted  to  correct  computer 
programming  errors  and  an  error  made 
in  calculating  cost  of  goods  sold  liy  the 
parent  company.  (Only  applies  to  ball 
bearings) 

(4)  Financial  expenses  were  adjusted 
to  reflect  the  net  interest  expense 
related  to  operations  of  the  consolidated 
FAG  Group.  (Applies  to  both  ball  and 
spherical  roller  bearings) 

(5)  The  transfer  prices  of  spherical 
roller  bearings  purchased  by  TAG-Italy 
from  its  joint  venture  were  adjusted  to" 
reflect  the  loss  experienced  by  the  joint 
venture.  (Only  applies  to  spherical  roller 
bearings) 

(6)  The  write-off  of  ball  bearing 
inventory,  included  in  general  and 
administrative  expenses,  was 
reclassified  to  the  cost  of  manufacturing 
because  in  this  case,  we  could  identify 
this  write-off  directly  with  the  products 
under  investigation.  (Only  applies  to 
ball  bearings) 

In  accordance  with  section  773(a)(2) 
of  the  Act,  we  used  CV  as  the  basis  for 
foreign  market  value  because  there  were 
insufficient  sales  above  the  COP.  CV 
was  calculated  on  the  basis  of  FAG's 
materials  and  fabrication  costs,  plus 
general  expenses  and  profit.  Since 
FAG's  general  expenses  exceeded  the 
statutory  minimum  of  ten  percent  of 
m.aterials  and  fabrication  costs,  we  used 
FAG's  general  expenses.  Since  profit 
was  less  than  the  statutory  minimum  of 
eight  percent,  we  used  the  statutory 
minimum  for  profit.  Imputed  credit  and 
inventory  carrying  costs  were  included 
in  selling  expenses.  Therefore,  interest 
expense  reflected  in  the  company  books 
was  reduced  for  a  portion  of  the 
expense  related  to  these  costs  in  order 
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to  avoid  double  counting.  The  actual 
cost  of  producing  parts  transferred  from 
the  parent  company's  plant  to  the 
Umbra  plant  was  used  instead  of  the 
transfer  price  reported  in  the 
submission.  All  of  the  changes  made  to 
the  COP  were  also  made  to  those  cost 
elements  in  the  CV.  We  added  U.S. 
packing.  We  deducted  all  direct  selling 
expenses  and  indirect  selling  expenses, 
up  to  the  amount  of  the  ESP  offset. 

We  also  made  an  adjustment  to 
foreign  market  value  for  revenue  earned 
on  hedging  operations  to  account  for 
differences  between  FAG's  actual 
exchange  rate  return  and  the  Federal 
Reserve  rate  employed  by  the 
Department.  [See,  Miscellaneous  section 
in  Appendix  B.) 

B.  SKF:  See.  Best  Information 
Available  section  in  Appendix  B. 

//.  Spherical  Mailer  Bearings 

A.  Fj\G:  Petitioner  alleged  that  FAG's 
home  market  sales  of  spherical  roUer 
bearings  were  made  at  prices  below  the 
COP.  Based  on  the  petitioner's 
allegation,  we  gathered  and  verified 
data  on  F.AG's  production  costs.  We 
calculated  the  COP  for  spherical  roller 
bearings  ;n  the  same  way  that  we  did 
for  ball  bearings. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate. 
in  accordance  with  section  773(e)  of  the 
Act.  We  calculated  the  CV  for  spherical 
roller  bearings  in  the  same  way  that  we 
did  for  ball  bearings. 

Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed, 
c&f  or  c.i.f.  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions  from  the  home  market  price. 
where  appropriate,  for  inland  freight. 
inland  insurance,  home  market  packing. 
and  discounts  and  rebates.  "We  made  an 
addition  for  interest  revenue.  We  added 
U.S.  packing  to  the  home  market  price, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

Since  all  U.S.  transactions  involved 
purchase  price  sales,  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  credit  and  warranty 
expenses  in  accordance  with  19  CFR 
353,15. 

We  made  an  adjustment  for 
differences  in  circumstances  of  sale  for 
value-added  tax  paid  on  home  market 
sales  which  was  not  included  in  the 
price  reported. 

B.  ICSA:  We  calculated  foreign  market 
value  based  on  ESP  delivered  prices  to 
unrelated  customers.  We  added  interest 
revenue  to  each  transaction.  We  made 
deductions  from  the  home  market  price. 


where  appropriate,  for  packing,  rebates, 
inland  freight,  and  insurance.  We  added 
U.S.  packing  to  the  home  market  price, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

Since  all  U.S.  transactions  involved 
ESP,  we  made  further  deductions  from 
home  market  price  where  appropriate 
for  credit  and  commissions.  In 
accordance  with  19  CFR  353.15(c),  we 
also  deducted  indirect  selling  expenses 
(including  technical  services, 
advertising,  inventory  carrying  costs, 
and  other  miscellaneous  indirect  selling 
expenses). 

We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
value-added  tax  we  computed  to  the 
United  States  price. 

Based  on  verified  information,  we 
modified  the  following  expenses:  inland 
freight,  and  insurance.  [See.  Selling 
Expenses  section  of  Appendix  B.) 

///.  Cylindrical  Roller  Bearings 

A.  SKF:  SKFs  home  market  is  viable 
for  cylindrical  roller  bearings  based  on 
class  or  kind.  However,  because  there 
were  neither  identical  nor  similar 
products  to  serve  as  the  basis  for  FMV, 
we  based  FMV  on  CV.  (As  stated 
earher,  since  the  class  or  kind  was 
viable,  we  did  not  use  third  country 
sales  for  FMV.)  For  the  CV  the 
Department  relied  on  the  information 
submitted  by  the  respondent  except  for 
the  following  changes:  (1)  Interest 
expense  was  adjusted  to  reflect  the  net 
financial  expenses  related  to  operations 
of  the  SKF  consolidated  corporatioa  (2) 
general  expenses  for  first  quarter  1988 
were  adjusted  to  reflect  SKF-ltaly's 
share  of  actual  research  and 
development  expenses  incurred  by  a 
related  company.  (3)  general  expenses 
were  adjusted  to  correct  an  error  in 
allocation  and  to  include  a  portion  of  the 
headquarter  expenses  which  had  not 
been  allocated  to  the  subsidiaries,  (4) 
general  expenses  were  adjusted  to 
eliminate  the  deduction  for  duty 
drawbacks  received  since  these  are 
added  to  the  U.S.  price,  (5)  we  used 
weight-averaged  U.S.  selling  expenses 
because  there  were  no  home  market 
selling  expenses  available.  We  added 
U.S.  packing  and.  because  all  sales  to 
the  United  States  were  purchase  price, 
we  made  a  circumstance  of  sale 
adjustment  for  differences  in  credit 
between  the  two  markets. 

rv.  Needle  Roller  Bearings 

A.  SKF:  SKFs  home  market  is  viable 
for  needle  roller  bearings  based  on  class 
or  kind.  However,  there  were  neither 
identical  nor  similar  products  to  serve 
as  the  basis  for  FMV.  Consequently,  we 
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based  FMV  on  CV.  (As  stated  earlier. 
since  the  class  or  kind  was  viable,  we 


We  have  asked  all  respondents  in 
each  of  the  AFB  investiaations  to  suddIv 


Therefore,  the  following  chart  sets  forth 
our  comoanv-soecific  determinatioiu 
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affirmative  critical  circumstances  only 
in  these  final  determinations,  we  are 
insti-ucting  the  U.S.  Customs  Service  to 


publicly  or  under  administrative 
protective  order,  without  the  written 
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based  FMV  on  CV.  (A*  stated  earlier. 
•ince  the  clasa  or  kind  was  viable,  we 
did  not  use  third  country  sales  for  FMV  ) 
We  used  the  same  methodology 
described  above  for  SKFs  sales  of 
cylindrical  roller  bearing.  Because  all 
sales  to  the  United  States  were  ESP.  we 
made  deductions  for  credit,  inventory 
carrying  costs,  indirect  selling  expenses, 
and  product  liability  premiums. 

Cuirancy  Convsnion 

For  comparisons  involving  purchase 
pnce  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  compansons  involving 
F.SP  transactions,  we  used  the  official 
exchange  rates  In  effect  on  the  dates  of 
U.S.  sales.  In  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Cirannstances  ' 

On  August  1. 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Italy.  Section 
735(a)(3)  of  the  Act  provides  that  cntica! 
circumstances  exist  if  we  determine 
that: 

{.\]i\)  there  is  a  history  of  ciumpins  in  the 
L'nitpd  Slates  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  i«  the  nih\ecl  of 
the  trvMtigation:  or 

(iij  the  pe«on  by  whom,  or  for  whose 
account,  the  merchandise  »»a»  imporled  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  lest  than  its  fHir  value; 
and 

(D|  (here  have  been  massive  imports  cf  the 
class  or  kind  of  ir.erchdndise  which  is  thf 
sub)pct  of  the  investigation  over  a  ru'nilively 
short  period. 

We  generally  consider  the  following 
factors  in  determining  whether  imports 
have  been  massive  over  a  relatively 
short  penod  of  time:  (Ij  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Because  the  Department  s  import  d.ita 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  cdles,{ories, 
we  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  mos! 
appropriate  basis  for  our  determiruitions 
of  critical  circumstances.  Furthermore 
we  tielieve  that  compdny-spprific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  cntical 
circumstances  provision  of  detem.ig 
specific  companies  that  may  try  tii 
increase  imports  massiveiy  prior  to  the 
sus^jension  of  liquidation. 


We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 
monthly  volume  shipment  data  from 
January  1986  through  the  present  in 
order  for  the  Department  to  base  the 
cntical  circumstances  determinations  on 
company-specific  data,  We  were  unable 
to  verify  the  shipment  data  provided  by 
SKF.  [See,  Critical  Circumstances 
section  of  Appendix  B.)  Therefore,  as 
best  information  available,  we  are 
assuming  that  imports  of  ball  bearings, 
cylindrical  and  needle  roller  bearings 
from  SKF  have  been  massive  over  a 
relatively  short  penod  of  time.  Based  on 
our  analysis  of  the  monthly  shipment 
data  submitted  by  other  Italian 
respondents,  and  the  best  information 
available  for  SKF  we  have  found  that 
imports  of  the  following  classes  or  kinds 
of  merchandise  from  the  companies 
listed  below  have  been  massive  over  a 
relatively  short  penod  of  time, 

1.  Ball  Bearings— SKF 

2.  Spherical  Roller  Bearings— FAG. 
ICSA 

3  Cylindrical  Roller  Bearings— SKF 

4  Needle  Roller  Bearings— SKF 
Therefore,  we  find  that  the  requirements 
of  section  735(a)(3)fB)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currency  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
suViiect  merchandise  by  Italian 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
18  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
:35(art3)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  rt'gard  to  the  subject 
merchaikiis*-  -Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  See.  e.g..  Final 
Dt'te. '■nil nation  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  BeannfiS 
crd  Parts  Thereof.  Finished  or 
I  ':i'inisbed,  from  Italy  (52  FR  24198.  |une 
29.  1987).  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
cijnsider  that  lower  margins  may  be 
siiffif  lent  See.  e.^..  F:nal  Determination 
i''  Sales  at  Less  Than  Fair  Value: 
Certain  In  te  mil  I -Com  bust  ion.  Industrial 
Fa-L^fc  Truths  f rum  Japan  (.53  FR  12552. 
April  15,  198«).  Since  SKF  and  FAG  sell 
in  the  United  States  throiijih  related 
companies,  and  their  marxins  are 
sufficiently  high,  we  find  that  the 
requirements  of  section  7J5(h)(3)|A)  are 
met  for  these  companies  wilu  respect  to 
the  classes  or  kinds  listed  below. 


Therefore,  the  following  chart  sets  forth 
our  company-specific  determinations 
with  respect  to  the  existence  of  critical 
circumstances  for  each  company  and 
each  class  or  kind  of  merchandise  from 
Italy. 


OidcaJ 

CffdJfTV 

stances 


Bad  bearing*: 
FAQ 

SKF 

Afl  otfiers  

Spherical  Rotar  Bearings: 

FAQ 

CSA 

All  ottiers 

Cylindrical  rofler  bearings: 

SKF 

All  others 

Needle  roller  bearingK 

SKF 

AJ  ottMrs _ 

So^iericat  plain  boenngs: 

SKF 

All  o«wrs 


Na 

Yes. 
Na 

Na 
Na 

Na 

Yes. 
No. 

Yes. 

Na 

Na 

No. 


VBrification 

Except  where  noted,  we  verified  the 
information  used  in  making  our  final 
determinations  in  accordance  with 
section  776(b)  of  the  Act.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  records  and  original  source 
documents  of  the  respondents.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Centra! 
Records  Unit  (Room  B-099)  of  the  Mam 
Commerce  Building. 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  investigations  on 
AFBs  from  nine  countries  are  discussed 
in  Appendix  B. 

Condnuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Italy,  as  defined  in 
the  "Scope  of  Investigations"  section  of 
this  notice,  that  are  entered,  or 
Withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Re^ster.  In  those  situations  where  we 
have  found  affirmative  critical 
circumstances  in  both  our  preliminary 
determinations  and  final  determ.inations, 
the  retroactive  suspension  of  liquidation 
ordered  in  our  preliminary 
determinations  will  remain  in  effect.  In 
those  situations  where  we  have  found 


affirmative  critical  circumstances  only 
in  these  final  determinations,  we  are 
instructing  the  U.S.  Customs  Service  to 
suspend  liquidation  of  such  entnes  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  the  notice  of  the 
preliminary  determinations  in  these 
investigations  in  the  Federal  Re^ster 
Finally,  in  those  situations  where  our 
final  critical  circumstances 
determinations  are  negative,  the 
retroactive  suspension  of  hquidation 
ordered  at  the  time  of  the  preliminary 
determinations  is  terminated  All  cash 
deposits  or  bonds  placed  on  entries 
made  by  these  companies  of  such 
merchandise  prior  to  November  9. 1988 
shall  be  refunded.  [See.  Critical 
Circumstances  section  of  this  notice.) 
The  U.S.  Customs  Service  .shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amounts  by  which  the 
foreign  market  value  of  the  subject 
merchandise  from  Italy  exceeds  the 
United  States  price,  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  un»;!  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Ban  bearmgs: 
FAG 

SKF 

All  others..- 


Wetghte* 
average 


percent- 
age 


Spherical  roller  bearings: 

FAG 

ICSA _ _.. 

All  others 

C/!n0ncai  roller  beanngs: 
SKF  

Ail  others 

Needle  roller  tseanngs: 

SKF  „ _ 

All  others    _ " 

Spriental  plain  frearngs: 

All  rnanufacturers/ producers/ export- 
ers   


68  29 
155,99 
155.57 

t8  51 
5  09 
8  76 

212  45 
21245 

7397 
73.97 


Negairve. 

For  merchandise  entering  under 
Schedule  8  military  procurement 
provisions,  the  bonding  rate  is  zero 

ITC  Notification 

In  accordance  vvith  section  735fd}  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  avaihible  to  the  ITC  all 
nonprivileged  and  nonpropnetary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 


publicly  or  under  administrative 
protective  order,  without  the  wnt'en 
consent  of  the  .Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  th-f-eat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceedings  will  be 
terminated  and  all  securities  posted  aa  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However. 
if  the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue 
antidumping  duty  orders  directing 
Customs  officials  to  assess  antidumping 
duty  on  AFBs  from  Italy  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidatioa 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

These  determinations  are  pubHshed 
pursuant  to  section  735(d)  of  the  Act  (19 
US.C,  1673d(djj, 
|an  W.  Mares. 

Assistant  Secretary  for  Import 
A  dministration. 
March  24. 19«9. 

[FR  Doc.  89-8059  Filed  5-2-89;  8:45  am] 
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Final  Determinations  of  Sales  at  Less 
Than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice, 


summary:  We  determine  that 
antifriction  bearings  (other  than  tapered 
mller  bearings)  and  parts  thereof 
(hereinafter  referred  to  as  AFBs  or  the 
subject  merchandise)  from  Japan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
AP'Bs  from  Japan. 

We  have  notified  the  U.S. 
International  Trade  Commission  flTC] 
of  our  determinations  and  have  directed 
the  I'.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  the 
subject  merchandise  from  Japan  as 
described  in  the  "Continuation  of 
Suspension  of  Liquidation"  sec'icn  "f 
this  notice.  The  ITC  will  determine, 
within  45  days  of  the  publication  of  this 


notice,  whether  these  imports  materially 
injure,  or  threaten  material  injury  to, 
U.S.  industries. 

EFFECTIVE  date:  M,;\  "    --,'.- 

FOR  FURTMEH  INFORMATiOK  CONTACT: 

Eleanor  Shea  or  Rick  Herring.  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
telephone:  (202)  377-0184  or  377-0167, 
respectively. 

SUPPLEMEKTiSnv  INFORMATION 

Final  l)eicnTun.,itu,,)iis 

VVc  uelerniine  that  AFBs  from  Japan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C 
1673d(a))  (the  Act).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice.  We  also  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  classes  or  kinds  of 
AFBs  from  Japan,  as  outlined  in  the 
"Critical  Circumstances"  section  of  this 
notice. 

Case  History 

Since  our  notice  of  preliminary 
determinations  (53  FR  45343.  November 
9, 1988),  the  following  events  have 
occurred.  All  respondents  and  the 
petitioner  requested  that  the  final 
determinations  in  all  of  the  antidumping 
duty  investigations  be  postponed  until 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  purs><ant  to  section 
735(a)(2)(A)  of  the  Act.  On  December  2. 

1988,  we  issued  a  notice  postponing  our 
final  determinations  until  not  later  than 
March  24. 1989  (53  FR  49581,  December 
8, 1988).  That  notice  also  announced  the 
scheduling  of  the  public  bearing  in  these 
investigations. 

Verification  of  the  questioruiaire 
responses  was  conducted  in  Japan  and 
the  United  States  during  November  and 
December  1988  and  January  1989. 

A  public  hearing  was  held  on 
February  21. 1989.  Petitioner, 
respondents,  and  other  interested 
parties  filed  pre-  and  post-hearing  briefs. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 

1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS).  and  all  merchandise 
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entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solelv  accorrimo  to  the 


discussions  of  all  issues  raised  in  a 
timely  manner  by  the  parties  to  the 
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have  used  best  information  available, 
based  on  the  criteria  discussed  below 
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market  [See.  Alternative  Reporting 
Requirements  section  of  Appendix  B) 
Therefore,  we  have  used  all  US  o:,\r 


issue,  see  the  Alternative  Reportrng 
Requirements  section  of  Appendix  B 

All  .  _  ' 


,,-);. 


States,  and  indirect  selling  expenses 
(including  inventory  carrying  costs. 
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entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropnate  Tan^^ Schedules  cf  the 
United  States  Annotated  (TSUSA)  item 
numberfs)  and  the  appropnate  UTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings):  sphencal 
roller  bearings,  mounted  or  unmounted, 
and  parts  thereof  (spherical  roller 
bearings);  cylindrical  roller  bearings, 
mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  bearings); 
needle  roller  bearings,  mounted  or 
unmounted,  and  parts  thereof  (needle 
roller  bearings);  and  spherical  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (including  rod  end 
bearings)  (spherical  plain  bearing.^).  For 
a  complete  description  of  these 
products,  see  Appendix  A  to  the  'Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Beanngs  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A),  which  is  published  in  this 
issue  of  the  Federal  Register. 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constitute  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
cited  below 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  Hve 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 
discussion  of  standing  see  .Appendix  B, 
which  is  cited  below. 

General  Issues 

Appendix  B  to  the  "Kuut! 
Uttermmations  of  Sdle,s  at  Less  than 
Fdir  Value:  /Vntifriction  Bearings  (Other 
than  Tapered  Roller  Beyrinss]  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany  "  (hereinafter  referred  to  as 
Appendix  B|  contains  detailed 


discussions  of  all  issues  raised  in  a 

timely  manner  by  the  parties  to  the 
proceeding  in  each  of  the  concurrent 
antidumping  duty  investigations 
involving  AFBs  from  nine  countries.  The 
first  part  of  .Appendix  B  addresses  all 
general  issues  raised  during  these 
investigations  and  our  treatment  of 
these  topics.  The  general  issues 
discussed  therein  are  listed  btilow. 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4.  BHsis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

8.  Alternative  Reporting  Requirements 

7.  Critical  Circumstances 

8.  .Administrative  Protective  Order 
Issues 

Following  the  discussion  of  general 
issues,  all  remaining  comments  are 
addressed. 

Periods  of  Investigation 

The  periods  of  investigation  (POI)  are 
October  1,  1987.  through  March  31,  1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  [apan  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

For  the  reasons  cited  below  and  in  the 
Best  Information  Available  section  of 
Appendix  B.  in  accordance  with  section 
776(c)  of  the  Act,  we  have  determined 
that  use  of  the  best  information 
available  is  appropnate  for  Koyo  Seiko 
Co..  Ltd.  (Koyo),  with  respect  to  all  of  its 
sales  of  the  subiect  merchandise,  and 
for  Minebea  Co.,  Ltd.  (Minebea).  with 
respect  to  all  of  its  sales  of  ball 
beanngs.  This  statutory  provision 
requires  the  Department  to  use  the  best 
information  available  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information  requested 
in  a  timely  manner  or  in  the  form 
required,  or  otherwise  significantly 
Impedes  an  investigation." 

Because  Minebea  failed  to  report  the 
correct  quantities  of  its  spherical  plain 
beanng  sales,  we  have  used  the  best 
information  available  to  compensate  for 
these  unreported  sales  [See.  Best 
Information  Available  section  of 
Appendix  B). 

For  NSK.  where  the  respondent  did 
not  report  certain  ball  bearings  in 
conformity  with  our  requirements  [See. 
Best  Information  Available  and 
Difference  in  Merchandise  sections  of 
Appendix  B),  and  did  not  report  on  its 
revised  computer  tapes  cost  of 
production  data  for  certain  AFBs.  we 


have  used  best  information  available, 
based  on  the  criteria  discussed  below 
and  in  the  Best  Information  Available 
section  of  Appendix  B. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements; 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  U.S.  buyer,  without 
being  introduced  info  the  inventory  of  a 
related  seUing  agent: 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  fimctions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  nut  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(F.SP),  in  accordance  with  section  772(c) 
of  the  .Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/.  Bail  Bearings 

A.  Koyo  Seiko  Co.,  Ltd.,  (Koyo)  See. 
Best  Information  Available  section  of 
Appendix  B. 

B.  .Minebea  Co..  Ltd.  (Minebea):  See, 
Best  Information  Available  section  of 
Appendix  B. 

C.  \'achi-Fu]ikoshi  Corp.  (Nachi): 
Nrtchi  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  vver« 
identical  to  products  sold  in  the  home 


market  [See,  Alternative  Reporting 
Requirements  section  of  Appendix  B) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  m 
our  price-to-price  comparisons. 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  f.o  b.,  c.i  f ,  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  from  purchase  price  and 
ESP,  where  appropriate,  for  foreign 
mland  freight  (which  included  inland 
insurance),  export  brokerage  (which 
included  confainerization),  ocean 
freight,  air  freight,  marine  and  air 
insurance,  import  brokerage,  U.S.  duty, 
and  U.S.  inland  freight  (which  included 
inland  insurance),  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropnate,  for 
rebates  and  discounts.  We  made  further 
deductions  from  ESP.  where 
appropriate,  for  credit  expenses. 
advertising,  inspection  fees, 
commissions,  and  indirect  selling 
expenses  (including  inventory  carrying 
costs,  pre-sale  warehousing,  product 
liability  premiums,  and  all  general 
indirect  selling  expenses),  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act. 

We  modified  the  adjustment  for  total 
indirect  selling  expenses  allocated  over 
U.S.  sales.  During  verification,  Nachi 
identified  that  the  original  amount 
reported  for  indirect  selling  expenses 
was  understated  due  to  an  error.  Nachi 
officials  provided  the  Department  with  a 
revised  calculation  which  we  verified 
and  have  accepted  for  the  final 
determinations. 

Nachi  claimed  that  it  incurred  direct 
advertising  expenses  on  its  sales  to 
original  equipment  manufacturers 
(OEMs).  We  are  treating  these  expenses 
as  indirect  selling  expenses  because  we 
venfied  that  this  advertising  was  not 
directed  at  the  customers  of  these 
OEMs. 

During  verification.  Nachi  provided  a 
list  of  purchase  price  sales  for  whirh  the 
prices  chan;^ed  after  the  POI.  Based  on 
this  information,  we  deleted  these  sales 
from  the  purchase  price  sales  database 
for  purposes  of  the  final  detemiinations. 
since  the  pnce  change  resulted  in  a  new 
date  of  sale. 

D.  Nippon  Seiko  K.K  f.\SK/:  NSK 
reported  that  more  than  33  percent  by 
volume  of  its  U.S.  sales  were  identical  to 
products  sold  in  the  home  market  [See. 
Alternative  Reporting  Requirements 
section  of  Appendix  B).  However.  NSK 
performs  further  manufacturing  in  the 
United  States  with  respect  to  certain 
ball  bearing  sales.  For  purposes  of  these 
final  determinations,  we  have  not 
included  further  manufactured 
merch.indise  in  our  calculation  of  United 
States  price.  For  a  full  discussion  of  this 


I'JIW 


issue,  see  the  Alternative  Reporting 
Requirements  sectior.  of  Appendix  B. 
Accordingly,  we  used  non-further 
manu.factuied  US.  sales  with  identical 
home  market  matches  in  our  price-to- 
price  compansons. 

As  noted  above  under  the  Fair  Value 
Comparisons  section.  .NSK  did  not 
report  the  cost  of  production  data  for 
certain  mjitched  home  market  sales  of 
ball  bean  ass.  In  addition,  for  certain 
U.S.  sales.  NSK  m.ide  comparisons  to 
identical  home  market  products  which 
were  sold  only  to  related  parties  in  the 
home  market,  de.spite  instructions  to 
NSK  to  report  the  first  unrelated  sale. 
When  the.se  home  market  sales  and  the 
further  manufactured  U.S.  sales  were 
dropped  from  comparisons,  less  than  33 
percent  of  U.S.  bail  bearing  sales  were 
compared  to  identical  merchandise  in 
the  home  mdrket.  Therefore,  to  reach  the 
33  percent  threshold,  we  did  the 
following.  First,  we  calculated  the 
margins  for  those  non-further 
manufactured  U.S.  sales  that  had 
identical  home  market  comparisons. 
Secon;',  we  found  the  quantity  of  non- 
further  manu'",3ctured  U.S.  sales  that  had 
no  home  market  comparisons.  To  that 
quantity,  we  assigned  the  higher  of 
NSK's  calculated  m.irgin  or  the  highest 
margin  calculated  for  another 
respondent  Then,  we  summed  these  two 
quantities  and  compared  this  total  to  the 
quantity  needed  to  reach  the  33  percent 
th.reshold.  We  calculated  the  difference 
and  assigned  to  it  NSK's  calculated 
margin. 

In  adtiilion  as  discussed  above  in  the 
Fair  Vdlue  Comparisons  section,  NSK 
did  not  report  certain  other  ball  bearings 
in  conformity  with  our  requirements 
[See.  Best  Information  Available  and 
Difference  in  Merch.^ndise  sections  of 
Appendix  B),  For  these  ball  bearings,  we 
have  applied  best  information  available 
by  weighting  the  quantify  of  these  sales 
using  the  higher  of  .NSK's  calculated 
margin  or  the  highest  margin  calculated 
for  another  respondent. 

We  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
customers  in  the  United  Stalos.  We 
made  dedut  tions  from  ESP,  where 
appropriate,  for  foreign  inland  freight 
(which  included  inland  insurance), 
export  brokerage  (which  included 
contamerization).  ocean  freight,  marine 
insurance.  US  brokerage,  U.S.  duty,  and 
U.S.  mland  freight  (vv-hich  included  U.S. 
inland  insurance),  and  harbor  and 
merchandise  processing  fees,  in 
accordance  w  ith  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discounts  and  rebates. 
We  made  further  deductions,  where 
appropriate,  for  credit  expenses, 
inspection  fees,  repacking  in  the  United 


States,  and  indirect  seUing  expenses 
(including  inventory  carrying  costs, 
product  hability  premiams,  and  all 
general  indirect  selling  expenses), 
pursuant  to  secUons  772(e)  (1)  and  (2)  of 
the  Act.  The  Department  recalculated 
the  reported  credit  expenses  and  the 
inventory  carrying  costs.  [See,  Credit 
and  Inventory  Carrying  Costs  section  of 
Appendix  B). 

Because  NSK  reported  an  insignificant 
percentage  of  purchase  price  sales  as 
identical  merchandise,  when  compared 
to  total  U.S.  sales,  we  did  not  calculate 
margins  based  on  these  reported 
transactions. 

E.  ATiV  Toyo  Bearing  Co..  Ltd.  (NTN). 
In  order  to  meet  the  minimum  reporting 
requirement  of  33  percent  [See, 
Alternative  Reporting  Requirements 
section  of  Appendix  B),  NTN  had  to 
report  both  identical  and  similar  home 
martlet  matches  which  we  used  in  our 
price-to-price  comparisons.  However. 
NTN  performs  further  manufacturing  in 
the  United  States  with  respect  to  certain 
ball  bearing  sales.  For  purposes  of  these 
final  determinations,  we  have  not 
included  further  manufactured 
merchandise  in  our  calculation  of  United 
States  price.  For  a  full  discussion  of  this 
issue,  see  the  Alternative  Reporting 
Requirements  section  of  Appendix  B. 
Accordingly,  we  have  used  those  non- 
further  manufactured  U.S.  sales  with 
identical  and  similar  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.,  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  foreign  inland 
freight  (which  included  inland 
insurance),  brokerage  and  handling 
(which  included  containerizafion).  ocean 
freight  marine  insurance,  U.S.  duty, 
harbor  fees  and  merchandise  processing 
fees,  and  U.S.  inland  freight  (which 
included  U.S.  inland  insurance),  in 
accordance  wnth  section  772(d)(2)  of  the 
Act.  We  made  further  deductions  from 
ESP.  where  appropriate,  for  credit 
expenses  (See.  Credit  and  Inventory 
Carrying  Costs  section  of  Appendix  B). 
inspection  fees,  repacking  in  the  United 
States,  commissions,  and  indirect  selling 
expenses  (including  product  liability 
premiums,  inventory  carrying  costs, 
technical  service  expenses,  inventory 
insurance,  advertising,  and  all  general 
indirect  selling  expenses)  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act. 
Because  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  NTN's  total  sales  to  the  United  Stales. 
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sales  were  identical  to  products  sold  In 

the  home  market,  Therfjfore.  we  have 
used  all  U.S.  sales  with  identical  home 


Minebea  had  to  report  both  identical 
and  similar  home  market  matches  which 
we  used  In  our  price-to-price 
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For  those  home  market  sales  used  in 


In  accordance  with  section  773(a)  of         price-to-price  comparisons,  we 


made  at  prices  below  COP.  Basea  o:;  ;;u 
petitioner's  allegation,  we  gathered  and 
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we  are  disregarding  these  sales  for 
purposes  of  these  determinations, 

//.  Spherical  Roller  Beanntis 

A.  Koyo:  Soe.  Best  Ir.fonridtinn 
Available  section  of  Appendi.x  R 

B.  Sarhi:  Nachi  reported  that  by 
volume  more  than  33  percent  of  '.!3  U.S. 
sales  were  identical  to  products  sold  in 
the  home  market.  Therefore,  we  have 
used  all  U.S.  sales  with  identical  home 
market  matches  ;n  our  price-tii-price 
comparisons 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  fob.,  c.i.f .  and 
delivered  prices  to  unrelated  cusfomers 
in  the  United  States.  The  adjust.iients 
were  identical  to  those  described  above 
for  ball  beanngs. 

C.  \SK:  In  order  to  meet  tiie  miniraun 
reporting  requirement  of  33  percent, 
NSK  reported  identical  home  market 
matches.  As  noted  above  under  the  Fair 
Value  Comparisons  section.  NSK  did  not 
report  the  cost  of  production  data  for 
certain  home  market  sales  of  spherical 
roller  beanngs  In  additicn,  for  certain 
U.S.  sales,  NSK  made  comparisons  to 
identical  home  market  products  which 
were  sold  only  to  related  parties  in  the 
home  m.arket,  despite  instrurtions  to 
NSK  to  report  the  first  unrelated  Sd!e 
When  these  home  market  sales  were 
dropped  from  our  comparisons,  less  than 
33  percent  of  U.S.  spherical  roller 
bearing  sales  were  compared  to 
identical  merchandise  in  the  home 
m.arket.  Therefore,  to  reach  the  33 
percent  threshold,  we  used,  as  best 
information  available,  the  higher  of 
NSK's  calculated  margin  cr  the  highest 
margin  calculated  for  another  company. 
We  weighted  this  best  information 
available  rate  with  .NSK's  calculated 
rate  to  find  the  estimated  dumping 
m,argin. 

W  e  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
customers  in  the  Unittjd  S'ates  The 
adjustments  were  ider.'ical  to  tnose 
described  above  fvr  ball  beanngs. 

D.  STN:  .NTN  reported  that  m.ore  than 
j3  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Therefore,  we  have  used 
all  US.  sales  with  identical  hume 
market  m.atches  in  our  price-to-pnce 
comparisons.  We  calculated  ESP  based 
on  the  packed,  f.o.b.  and  delivered  price 
to  unrelated  customers  in  the  L'n;ted 
States,  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

///.  Cylindrical  Roller  Beanngs 

A.  Koyo:  See,  Best  Informalion 
Available  section  of  Appendix  B, 

B.  .\achi:  .\achi  reported  that  by 
volume  more  than  33  percent  of  its  U.S. 


sales  were  identical  to  products  sold  In 
the  home  market  Therefore,  we  have 
used  all  US  sales  with  identical  home 
market  matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  fob.,  ci.f.,  and  delivered  prices 
to  unrelated  customers  in  the  United 
Slates  The  adjustments  were  identical 
to  those  described  above  for  bail 
bearings,  except  that  there  were  no 
purchase  price  sales  of  cylindrical  roller 
bearings. 

C.  .VSA.  NSK  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
hume  market.  Therefore,  we  have  used 
these  sales  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
p.icked.  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

D.  .\TN:  NTN  reported  that  more  than 
33  percent  by  volume  of  its  U.S.  sales 
were  identical  to  products  sold  in  the 
home  market.  Therefore,  we  have  used 
these  sales  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  and  delivered  price  to 
unreleted  customers  in  the  United 
States,  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 

Because  the  quantity  of  the  subject 
merchandise  sold  as  purchase  price 
sales  constituted  a  minimal  percentage 
of  NTN's  total  sales  to  the  United  States. 
we  are  disregarding  these  sales  for 
purposes  of  these  determinations. 

IV.  Needle  Roller  Bearings 

A.  Koyo:  See,  Best  Information 
Available  section  of  Appendix  B. 

B.  NTN:  In  order  to  meet  the  minimum 
reporting  requirement  of  33  percent. 
NTN  had  to  report  both  identical  and 
similar  home  market  matches  which  we 
used  in  our  price-to-price  comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b..  and  delivered  price  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings.  Because  the  quantity  of  the 
subject  merchandise  sold  as  purchase 
price  sales  constituted  a  minimal 
percentage  of  NTN's  total  sales  to  the 
United  States,  we  are  disregarding  these 
sales  for  purposes  of  these 
determinations. 

V.  Spherical  Plain  Bearings 

A.  Minebea:  In  order  to  meet  the 
minimum  reporting  requirement  of  33 
percent  [See.  Alternative  Reporting 
Requirements  section  of  Appendix  B|, 


Minebea  had  to  report  both  identical 
and  similar  home  market  matches  which 
we  used  in  our  price-to-price 
comparisons.  We  calculated  ESP  based 
un  the  packed,  f.o.b.,  U.S.  shipping  point 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions 
from  ESP.  where  appropriate,  for  freight 
forwarding  expenses,  marine  insurance. 
U.S.  duty,  U.S.  inland  freight,  and  US. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  discounts.  We  made 
further  deductions  from  ESP,  where 
appropriate,  for  U.S.  credit  expenses, 
technical  service  expenses,  and  indirect 
selling  expenses  (including  advertising, 
warranty  expenses,  product  liability 
expenses,  inventory  carrying  costs,  and 
all  general  indirect  selling  expenses), 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  Act. 

Minebea  calcuhted  the  product 
liability  expense  based  on  the  yearly 
expense.  We  recalculated  this  expense 
based  on  the  period  of  investigation.  For 
inventory  carrying  costs.  Minebea  did 
not  report  the  period  between 
production  and  transit  in  their 
calculation.  We  have  included  this 
penod  using  information  obtained  at 
verification  for  purposes  of  this 
adjustment. 

Since  Minebea  did  not  report  U.S. 
sales  made  during  the  POI  of  certain 
types  of  spherical  plain  bearings  which 
are  included  in  the  scope  of  these 
investigations  [See.  Appendix  A  and 
Products  Covered  section  of  Appendix 
B),  we  have  used  best  information 
available  for  these  unreported  U.S. 
sales.  To  calculate  the  estimated 
weighted-average  margin  listed  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  noti  .e,  we 
weighted  the  quantity  of  unreported 
sales  using  the  margin  found  for  NT.N's 
spherical  plain  bearings  with  the  margin 
calculated  for  Minebea's  reported  sales. 
NTN's  margin  was  used  because  it  was 
the  highest  calculated  rate  for  spherical 
plain  bearings  [See,  Best  Information 
Available  section  of  Appendix  B). 

B.  NTN:  For  spherical  plain  bearings. 
NTN  reported  that  more  than  33  percent 
by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  Therefore,  we  have  used  all  U.S. 
sales  with  home  market  identical 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  based  on  the 
packed,  f.o.b.  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  The  adjustments  were  identical 
to  those  described  above  for  ball 
bearings. 


Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  ca!ccl,:itpd  foreign  market 
value  based  on  home  market  sales  or 
constructed  value,  where  appropriate. 
The  calculation  of  foreign  market  value 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/,  Ball  Bi^arlngs 

A.  Knyo:  See.  Best  Information 
Available  section  of  Appendix  B. 

B.  Mmebea:  See.  Best  Information 
Available  section  of  Appendix  B. 

C.  Nachi:  Petitioner  alleged  that 
Nachi's  home  market  sales  of  ball 
bearings  were  made  at  prices  below  the 
cost  of  production  (COP).  Based  on  the 
petitioner's  allegation,  we  gathered  and 
verified  data  on  Nachi's  production 
costs  for  ball  bearings.  We  calculated 
the  COP  on  the  basis  of  Nachi's  cost  of 
materials,  labor,  other  fabrication  costs. 
and  general,  selling,  and  administrative 
expenses.  The  COP  data  subm.itted  by 
Nachi  was  relied  upon,  except  in  those 
instances  when  the  costs  were  not 
appropriately  quantified  or  valued. 
Those  instances  were:  (1)  Interest 
expense  was  adjusted  to  reflect  the 
interest  expense  related  to  the  current 
operations  of  the  Nachi  consolidated 
entity:  and  (2)  general  expenses  were 
increased  to  include  inventory  write-offs 
which  were  incurred  by  the  .Nachi 
factory. 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  prices 
where  there  were  sufl'icient  home 
market  sales  at  or  above  the  COP.  We 
used  constructed  value  (CV)  as  the  basis 
for  foreign  market  value  when  there 
were  insufficient  sales  at  or  above  the 
COP. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate 
in  accordance  with  section  773(e)  of  the 
Act.  The  CV  included  the  materials. 
fabrication,  general  expenses,  profit, 
and  packing.  In  all  cases:  (1)  Actual 
general  expenses  were  used,  since  these 
exceedpd  the  statutory  minimium 
requirement  of  10  percent  of  materials 
and  fabrication:  (2)  the  statutory  8 
percent  minimum  profit  was  applied;  (3) 
imputed  credit  and  inventory  carrying 
costs  were  included  in  selling  expenses: 
therefore,  interest  expense  reflected  on 
the  company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  avoid  double 
counting;  and  (4)  all  the  changes  noted 
under  the  COP  were  also  made  to  those 
cost  elements  in  CV,  VVe  added  US. 
parking.  'We  deducted  from  CV  all 
direct  and  indirect  selling  expenses  up 
to  the  amount  of  the  ESP  offset. 


For  those  home  market  sales  used  in 
price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
rebates,  inland  freight,  and  home  market 
packing  However,  we  disallowed  the 
claimed  freight  expense  on  returns  of 
merchandise.  We  added  U.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate. 
for  differences  in  credit  expenses 
'including  a  bank  transfer  fee). 
inspection  fees,  technical  services, 
warranty  expenses,  yen  clause 
adjustments,  and  advertising,  pursuant 
to  19  CFR  3,"i3  1,5.  For  comparisons 
involving  ESP  transactions,  we  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  home  market 
credit  expenses,  technical  services 
(expenses  incurred  in  testing  bearings), 
and  advertising,  and  we  made  an 
adjustment  to  the  home  market  price  for 
indirect  selling  expenses  (including  pre- 
sale  warehousing,  inventory  carrying 
costs,  pre-sale  delivery  expenses  to 
warehouse,  and  all  general  indirect 
selling  expenses),  in  accordance  with  19 
CFR  353.15(c).  Since  all  home  market 
products  used  in  fair  value  comparisons 
are  identical  to  the  products  sold  in  the 
United  Slates,  no  adjustments  for 
physical  differences  in  merchandise 
were  required, 

Nachi  made  a  claim  that  it  incurred 
direct  advertising  expenses  on  its  sales 
to  original  equipment  manufacturers 
(OEMs).  We  are  treating  these  expenses 
as  indirect  selling  expenses  because  we 
verified  that  this  advertising  was  not 
directed  at  the  customers  of  these 
OEMs. 

Nachi  claimed  personnel  expenses 
incurred  when  rendering  technical 
services  as  a  direct  selling  expense. 
Employee  salaries  are  nonvariable 
expenses  and,  as  such,  are  not 
allowable  as  direct  selling  expenses. 
Therefore,  we  have  treated  these 
personnel  expenses  as  indirect  selling 
expenses. 

Nachi  made  a  claim  for  warehousing 
expenses.  We  are  treating  these 
expenses  as  indirect  selling  expenses 
since  they  were  incurred  before  the  date 
of  sale  reported  by  Nachi  in  its 
responses.  [See.  Selling  Expenses 
section  of  Appendix  B). 

For  an  explanation  of  the  yen  clause 
adjustment,  see  the  Date  of  Sale  section 
of  Appendix  B. 

D.  NSK:  Petitioner  alleged  that  NSK's 
home  market  sales  of  ball  bearings  were 


made  at  prices  below  COP.  Based  w,  ;iit 
petitioner's  allegation,  we  gathered  and 
verified  data  on  NSK's  production  costs 
for  ball  bearings.  We  calculated  COP  on 
the  basis  of  NSK's  cost  of  materials, 
labor,  other  fabrication  costs,  and 
general,  selling,  and  administrative 
expenses.  The  COP  data  submitted  by 
NSK  was  relied  upon,  except  in  those 
instances  when  the  costs  were  not 
appropriately  quantified  or  valued. 
These  were:  (1)  The  cost  of 
manufacturing  for  each  bearing  was 
adjusted  to  reflect  the  depreciation 
expense  on  idle  machinery;  (2)  certain 
non-operating  income  and  expenses 
which  were  incurred  by  NSK  were 
allocated  to  the  subject  bearings.  These 
non-operating  items  included  gains  and 
losses  on  the  disposal  and  sale  of  fixed 
assets,  inventory  disposals  and  write- 
downs, and  raw  materials  adjustments: 
(3)  interest  expense  was  increased  lo 
reflect  the  amortization  of  bond  issue 
expenses  by  NSK;  and  (4)  interest 
income  was  adjusted  to  reflect  only 
interest  income  accruing  from  short-term 
investments  related  to  the  current 
operations  of  NSK. 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  prices 
where  there  were  sufficient  home 
market  sales  at  or  above  the  COP,  We 
used  CV  as  the  basis  for  foreign  market 
value  when  there  were  insufficient  sales 
at  or  above  the  COP. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate, 
in  accordance  with  section  773(e)  of  the 
Act.  The  CV  included  the  materials, 
fabrication,  general  expenses,  profit, 
and  packing.  In  all  cases:  (1)  Actual 
general  expenses  were  used,  since  these 
exceeded  the  statutory  minimum 
requirement  of  10  percent  of  materials 
and  fabrication;  (2)  the  statutory  8 
percent  minimum  profit  was  applied;  (3) 
imputed  credit  and  inventory  carrying 
costs  were  included  in  selling  expenses: 
therefore,  interest  expense  reflected  on 
the  company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  avoid  double 
counting;  and  (4)  all  the  changes  noted 
under  the  COP  were  also  made  to  those 
cost  elements  in  CV.  We  added  U.S. 
packing.  We  deducted  from  CV  all 
direct  and  indirect  selling  expenses  up 
to  the  amount  of  the  ESP  offset. 

For  those  home  market  sales  used  in 
price-fo-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
uru-elated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
home  market  packing.  Since  U.S.  price  is 
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hasfd  or.  ESP.  w?  made  furth€r 
dedixtio.ng  from  home  market  pnce, 
where  .ippropruJe.  f^r  home  mnrkel 
crodM  Hxpenses  and  ,X)rTim;s';ions.  dnd 
\M'  Made  an  adiiisimsr.t  to  the  htime 
n»a-k«  (  price  for  indirect  st'H.rg 
expenses  (including  pre-s<iie  ini-ii'.d 
freight,  inventory  carryinjj  costs. 
adverli»;ng.  and  all  generai  indirect 
sellinsj  expensfsj,  tn  ficrurda.Tr.e  wtih  19 
CFR  ,.i53.15(c).  We  added  i;.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(dlU)  of  the  Act.  Since 
■iW  borne  market  products  used  in  fair 
Ntil'je  comparisons  are  iden'ical  to  tlie 
prodj.,ts  sold  in  the  United  States,  no 
rid|ustments  for  physical  differences  in 
merchandise  were  required. 

.\SK  claimed  rebates  and  dis<ounl» 
piiid  on  home  market  sales  as  a  direct 
selling  expense  These  adiustments  were 
revised  on  a  customer-specific  and.  in 
some  instances  part-specific  basis 
Based  on  the  results  of  verification, 
some  of  these  claimed  exprnses  have 
been  accepted  as  direct  expenses, 
others  were  disallowed.  (S<'e.  Rebates 
and  Discounts  section  of  Appendix  0.| 

NSK's  reported  inland  freighl  includ<'» 
pre-sale  transportation  expenses. 
Because  .N'SK  did  no<  provide 
information  to  break  out  the  pre-  and 
post-sale  portions  of  the  expense,  we 
treated  this  entire  expense  as  indirect 
(See.  Movement  Charges  se<  tion  o/ 
Appendix  Bj. 

F,  .\TV  Petitioner  alleged  that  NTN's 
home  market  sales  of  balJ  bearings  were 
made  at  prices  below  COP.  Based  on  the 
petitioner'*  allegation,  we  gathered  and 
verified  data  on  NTN's  production  costs 
for  ball  bearings.  We  calculated  COP  on 
the  basis  of  NTN's  cost  of  materials, 
labor,  other  fabrication  costs,  and 
general,  selling,  and  administrative 
expenses-  The  COP  data  submitted  by 
NTN  was  relied  upon,  except  in  tho.se 
instances  when  the  costs  were  not 
appropriately  quantified  or  valued. 
These  were:  (1)  The  co»ts  of 
manufacturing  each  bearing  were 
adjusted  to  reflect  the  depreciation 
expense  on  idle  machinery:  (2)  a  loss  on 
disposal  of  machinery  incurred  by  NTN 
was  allocated  to  the  subject  beanng.s: 
(3]  interest  expense  was  Increased  to 
reflect  the  interest  expense  paid  by  NTN 
on  bonds;  and  (4)  interest  income  was 
adjusted  to  reflect  only  interest  inconae 
accruing  from  short-term  investments 
related  to  the  current  operations  of 
NTN, 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  prices 
whore  there  were  sufficient  home 
market  sales  at  or  above  the  COP.  We 
used  CV  at  the  basis  for  foreign  market 


value  when  there  were  insufficient  salf  s 
at  or  above  the  COP. 

We  caiculrtt(»d  the  foreign  m.irket 
value  based  on  CV.  where  appropriate. 
in  Hccordancp  with  .<<ection  773lt'|  of  the 
Act.  The  CV  included  the  materials. 
fabrication,  general  expenses,  profit. 
and  packiOK.  In  all  cases  (1 )  Actard 
generii  expen.ses  worf  used,  since  these 
exce+'dpd  the  statutory  minimum 
requirement  i;f  10  pcrent  of  matenals 
and  fabrication;  (2|  the  statutory-  8 
percent  minimum  profit  was  applied;  (3| 
imputrd  credit  and  inventory  carr^nng 
cos's  were  included  in  selling  expenses; 
therefore  interest  expen.se  reflected  on 
the  company  binAs  w;is  reduced  for  a 
portion  of  the  expense  rpl«tpd  to  these 
activities  in  order  to  avoid  double 
counting;  and  (4)  all  the  changes  noted 
under  the  COP  were  also  made  to  those 
cost  elements  in  CV  We  added  U.S 
packinc-  We  de<iucted  from  CV  all 
direct  and  indirect  selling  expenses  up 
to  the  amount  of  the  ESP  offset 

Fcr  those  home  market  sales  usfd  in 
prvce-to-pnce  compansons.  we 
calcuiited  foreism  market  value  basrd 
on  the  packe<i.  delivered  prices  to 
unrelated  ru«stomers  in  the  home  market. 
We  made  deductions  from  the  home 
market  pnce,  where  appropriate,  for 
discounts,  inland  freight  and  insurance, 
«nd  home  market  packing  Since  U.S. 
price  is  based  on  ESP.  we  made  ^J^theT 
deductions  from  the  home  market  price, 
where  appropnate.  for  home  market 
credit  expenses  and  royalty  expenses. 
and  we  made  an  adiustment  to  the  home 
market  pnce  for  indirect  selling 
expenses  (including  advertising, 
inventory  carrying  costs,  warehousing, 
product  liability  premiums,  technical 
service*,  commissions,  and  all  general 
indirect  selling  expanses),  in  accordance 
with  19  CFR  353  15(c).  We  added  U.S. 
packing  to  the  home  market  price,  in 
accordance  with  section  773(a)(lJ  of  the 
Act  In  accordance  with  19  (!FR  353.16. 
we  made  further  adjustments  to  the 
home  market  price,  where  applicable,  to 
account  for  differences  in  the  physical 
charactenstics  of  the  merchandise. 

For  purpciM'9  of  the  final 
determination,  we  have  treated  a 
portion  of  the  inland  freight  and 
insurance  expense  as  an  indirect 
expense,  based  on  information  provided 
for  the  record,  to  reflect  pre-sale 
trar.spor'ation  expenses.  TTiis  issue  and 
our  methodology  are  discussed  in  the 
Movement  Charges  section  of  Appendix 
D.  We  have  also  treated  NTN's 
commissions  as  indu-ect  expenses  as 
these  commissions  were  allocated  over 
all  home  market  sales. 

NTN  made  a  claim  for  warehousing 
exfK-nses.  Wa  are  treating  these 


expenses  as  indirect  selling  expenses 
rather  than  as  direct  expenses  since  the 
warehousi.ig  expenses  were  incurred 
before  the  date  of  sale  reported  by  .NTN 
in  Its  response.  [Sf-e,  Selli.ng  Expenses 
section  of  Appendix  D). 

fl.  Spherical  Roller  Bearings 

A.  Kcyo:  See.  Best  Information 
Available  section  of  .Appendix  B. 

B.  Xacfu:  Petitioner  alleged  that 
Nachi's  home  market  sales  were  made 
at  prices  below  the  COP.  Based  on 
petitioner's  aliegatioa  we  gathered  and 
verified  data  on  Nachi's  production 
costs.  We  calculated  the  COP  as 
described  above  for  ball  bearings.  We 
found  that  Nachi  had  sufficient  home 
market  sales  above  COP  to  use  solely 
price-to-price  comparisons. 

For  those  home  market  sales  used  in 
price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

C.  ,VSA:.-  Petitioner  alleged  that  NSK's 
home  market  sales  were  made  at  prices 
below  the  COP.  Based  on  petitioner's 
allegation,  we  gathered  and  verified 
data  on  NSJCs  production  costs.  We 
calculated  the  COP  as  described  above 
for  ball  bearings.  We  calculated  foreign 
market  value  based  on  CV,  where 
appropriate,  as  described  above. 

For  those  hofoe  market  sales  used  in 
price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

D.  NTN:  Petitioaer  alleged  that  NTN's 
home  market  sales  were  made  at  prices 
beluw  the  COP.  Based  on  petitioner's 
allegation,  we  gathered  and  verified 
data  on  NTN's  producbon  costs.  We 
calculated  the  GOP  as  described  above 
for  ball  t>earings.  We  calculated  foreign 
market  value  based  on  CV,  where 
appropriate,  as  described  above. 

For  those  home  market  sales  used  in 
price-lo-i)rice  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

///.  Cylinrfrical  Roller  Bearinss 

A.  Kayo:  See,  Best  Information 

Available  section  of  Appendix  B. 


B.  Nachi:  We  calculated  foreign 
market  value  based  on  the  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market.  The  adjustments 
were  identical  to  those  described  above 
for  ball  bearings  when  foreign  market 
value  was  compared  to  ESP.  There  were 
no  comparisons  to  purchase  price 
because  there  were  no  purchase  price 
sales  of  cylindrical  roller  bearings. 

C.  NSK:  Petitioner  alleged  that  NSK's 
home  market  sales  were  made  at  prices 
below  the  COP.  Based  on  petitioner's 
allegation,  we  gathered  and  verified 
data  on  NSK's  production  costs.  We 
calculated  the  COP  as  described  above 
for  ball  bearings.  We  calculated  foreign 
market  value  based  on  CV.  where 
appropnate,  as  described  above. 

For  those  home  market  sales  used  in 
price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
Ihe  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

D.  NTN:  Petitioner  alleged  that  .NTN's 
home  market  sales  were  made  at  prices 
below  the  COP.  Based  on  petitioner's 
ellegation.  we  gathered  and  verified 
data  on  NTN's  production  costs.  We 
calculated  the  COP  as  described  above 
for  ball  bearings.  We  calculated  foreign 
market  value  based  on  CV.  where 
appropriate,  as  described  above 

For  those  home  market  sales  used  in 
price-to-price  comparisons,  we 
calculated  foreign  market  value  based 
on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings  except 
that  no  adjustment  was  made  for 
differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

IV.  Needle  Roller  Bearings 

A.  Kayo:  See.  Best  Information 

Available  section  of  Appendix  B. 

B.  ATAv  Petitioner  alleged  that  N'TN's 
home  market  sales  were  made  at  prices 
below  the  COP.  Based  on  petitioner's 
allegation,  we  gathered  and  verified 
data  on  NTN's  production  costs.  We 
calculated  the  COP  as  described  above 
for  ball  bearings.  We  found  that  NTN 
had  sufficient  sales  above  its  COP  to  use 
solely  price-to-price  comparisons. 

For  these  price-lo-price  comparisons. 
we  calculated  foreign  market  value 
based  on  the  packed,  delivered  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 


V.  Spherical  Plain  Bearings 

A.  Minebea:  We  calculated  foreign 
market  value  based  on  the  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions,  where  appropriate,  for 
inland  freight.  We  did  not  make  an 
adjustment  for  home  market  and  U.S. 
packing  since,  as  best  information 
available,  we  have  considered  packing 
expenses  to  be  identical  in  both  markets 
{see.  Movement  Charges  section  of 
.Appendix  B). 

Since  all  U.S.  transactions  involved 
ESP.  we  deducted  credit  expenses  from 
the  home  market  price.  We  also  made 
an  adjustment  to  home  market  price  for 
indirect  selling  expenses  (including 
advertising,  inventory  carrying  costs, 
and  all  general  indirect  selling 
expenses),  in  accordance  with  19  CFR 
353.15(c).  In  accordance  with  19  CFR 
353.16,  we  made  further  adjustments  to 
the  home  market  price,  where 
applicable,  to  account  for  differences  in 
the  physical  characteristics  of  the 
merchandise. 

We  have  recalculated  home  market 
credit  expenses  and  home  market 
inventory  carrying  costs  using  the 
venfied  short-term  interest  rate  and  the 
number  of  days  in  inventory  [See.  Credit 
and  Inventory  Carrying  Costs  section  of 
Appendix  B).  In  addition,  we  have 
excluded  from  our  calculations  one 
transaction  which  consisted  of  samples 
because  we  considered  it  to  be  outside 
the  ordinary  course  of  trade. 

B.  AT.V.  We  calculated  foreign  market 
value  based  on  the  packed,  delivered 
prices  to  unrelated  customers  in  the 
home  market.  The  adjustments  were 
identical  to  those  described  above  for 
ball  bearings  except  that  no  adjustment 
was  made  for  differences  in  the  physical 
characteristics  of  the  merchandise  since 
we  used  only  identical  product 
comparisons. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
U.S.  sales,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Japan.  Section 


735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine 
that: 

(A)  (i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Because  the  Department's  import  dat.-) 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  most 
appropriate  basis  for  our  determinations 
of  critical  circumstances.  Furthermore, 
we  believe  that  company-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  hquidation. 

We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 
monthly  volume  shipment  data  from 
January  1988  through  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determinations  on 
company-specific  data.  We  did  not 
verify  the  shipment  data  provided  by 
Koyo,  and  Minebea  refused  to  provide 
such  data  on  its  ball  bearing  shipments 
[See.  Critical  Circumstances  section  of 
Appendix  B).  Minebea  also  failed  to 
provide  shipment  data  for  all  of  its 
spherical  plain  bearings.  Therefore,  as 
best  information  available,  we  are 
assuming  that  imports  of  ball  bearings, 
cylindrical  roller  bearings,  spherical 
roller  bearings,  and  needle  roller 
bearings  from  Koyo  have  been  massive 
over  a  relatively  short  period  of  time. 
We  are  also  assuming  as  best 
information  available  that  imports  of 
ball  bearings  and  spherical  plain 
bearings  from  Minebea  have  been 
massive.  Based  on  our  analysis  of  the 
monthly  shipment  data  submitted  by 
respondents  and  the  use  of  best 
information  available  as  discussed 
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above,  we  have  found  that  Imports  of 
the  foUowtag  daaaes  or  kind*  of 
merchandise  fro  i  the  companies  hated 
below  have  been  maisive  over  a 
relatively  short  period  of  time. 

1.  Ball  Bearings — Koya  Minebea 

2.  Sphencal  Roller  Bearings — Koyo. 
Nachi,  NTN,  NSK 

3.  CyliadricaJ  Roller  Bearings — Koya 
NSK 

4.  Needle  Roller  Bearings — Koyo 

&.  Spherical  Wain  Bearings — Minebea. 
NTN 

Tlrerefore,  we  find  that  the  requirements 
of  section  n5(a)(3)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

For  the  companies  and  classes  of 
riMrchandiM  listed  above,  we  then 
examined  recent  antidumping  duty 
cases  and  found  that  there  are  currently 
no  findings  of  dumping  of  the  subject 
merchandise  by  fapanese 
manufacturers,  producers,  or  exporters 
In  the  United  States.  We  also  reviewed 
the  antidumping  actions  of  other 
oounbies  made  available  to  as  through 
the  Antidumping  Code  Committee  of  the 
General  Agreement  on  Tariffs  and 
Trade.  On  {uly  19. 1964.  as  set  forth  in 
Council  Regulation  Ho.  2068/84.  the 
Europeain  Economic  Community  (EEC) 
impoised  antidumping  duties  on  ball 
bearings  with  a  greatest  external 
diameter  of  not  more  than  30  miiiimeters 
from  japan.  On  June  24. 1985,  as  set  forth 
in  Council  Regulation  No.  1739/3S,  the 
EEC  imposed  antidumping  duties  on  ball 
bearings  with  a  greatest  external 
diameter  of  more  than  30  millimeters 
from  Japan.  On  February  S.  1987,  as  set 
forth  in  Council  Regulation  No.  374/87. 
the  EEC  imposed  antidumping  duties  on 
casted  or  pressed  steel  housings  fitted 
with  ball  bearings  from  Japan.  As  this 
constitutes  a  history  of  dumping  of  ball 
bearings  from  Japaa  we  frnd  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  with  respect  to  ball  bearings. 

With  respect  to  the  remaining  four 
classes  or  kinds  of  merchandise,  it  is  our 
standard  practice  to  Impute  knowledge 
of  dumping  under  section  735(a)(3)(A)  of 
the  Act  when  the  estimated  margins  in 
our  determinations  are  of  such  a 
magnitude  that  the  importer  should 
realize  that  dumping  exists  with  regard 
to  the  subject  merchandise.  Normally 
we  consider  estimated  margins  of  25 
percent  or  greater  to  be  sufficient.  [See. 
e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Tapered  Roller 
Rfannfis  and  Parts  Thereof.  Finished  or 
Unfinished,  front  Italy  (52  FR  2419a  June 
29.  1987).)  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
Statns  through  a  related  company,  we 
consider  that  lower  marxins  may  be 


sufricient.  (See.  e.g..  Final  Detennination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Intemal-Combustion.  Industrial 
Forkiift  Trucks  from  Japan  (53  FR  12552. 
April  15.  1988).)  Since  Koyo,  Minebea, 
and  NSK  sell  in  the  United  States 
through  related  companies,  and  their 
margins  are  sufficiently  high,  we  find 
that  the  requirements  of  section 
735(a)(3)(A)  are  met  for  these  companies 
with  respect  to  the  classes  or  kinds 
listed  below  Therefore,  the  following 
chart  sets  forth  our  company-specific 
determinations  with  respect  to  the 
existence  of  critical  circumstances  for 
each  company  and  each  cla.ss  or  kind  of 
merchandise  from  Japan. 
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Verification 

F.xccpt  wheru  noted,  we  verified  the 
information  used  m  making  our  final 
dctermiaations  m  accordance  with 
section  778(b|  of  the  Act.  We  used 
standard  venfication  procedures 
induding  examination  of  relevant 
accountmg  records  and  original  source 
documents  of  the  respondents  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-090)  of  the  Main 
Cumme.-ce  Building. 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  invf-sligations  on 


AFBs  from  nine  countries  are  discussed 
in  Appendix  B. 

Conlinuatioo  of  Suspension  of 

Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  &om  Japaa  as  defined  in 
Appendix  A,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Fedaral 
Registor.  In  those  situations  where  we 
have  found  affirmative  critical 
circumstances  in  both  our  preliminary 
determinations  and  final  determinations, 
the  retroactive  suspension  of  liquidation 
ordered  in  our  preliminary 
determinations  will  remain  in  effect  In 
those  situations  where  we  have  found 
affirmative  critical  circumstances  only 
in  these  final  determinations,  we  are 
instructing  the  U.S.  Customs  Service  to 
suspend  liquidation  of  such  entries  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  afler 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  the  notice  of  the 
preliminary  determinations  in  these 
investigations  in  the  Federal  Register. 
Finally,  in  those  situations  where  our 
final  critical  circumstances 
determinations  are  negative,  the 
retroactive  suspension  of  liquidation 
ordered  at  the  dme  of  the  preliminary 
determinations  is  terminated.  All  cash 
deposits  or  bonds  placed  on  entries 
made  by  these  companies  of  such 
merchandise  prior  to  November  9, 1968. 
shall  be  refunded.  [See.  Critical 
Circumstances  section  of  this  notice.) 
The  U.S.  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amounts  by  which  the 
foreign  market  value  of  the  subject 
merchandise  from  Japan  exceeds  the 
United  States  price,  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  arc  as 
follows: 
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rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  FTC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceedingjs]  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  Howevpr, 
if  the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue 
antidumping  duty  orders  directing 
Customs  officials  to  assess  antidumpins 
duty  on  AFBs  from  Japan  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

These  determinations  fire  published 
pursuant  to  section  73.5fd)  of  the  Act  (IP 
U.SC.  1673d(d)). 

|an  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

Dnted:  March  24, 1989. 

\m  Doc.  89-8060  Filed  5-2-«9;  8:45  umj 
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Final  Determinations  of  Sates  at  Less 
Than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Part*  Thereof  From  Romania 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 


SUMMARV:  We  dete.Tiiine  that 
antifriction  tarings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (herein 
referred  to  as  AFBs  or  the  subject 
merchandise)  from  Romania  are  l>euig, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  also 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of 
AFBs  from  Romania. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Romania  as  dpsrni>ed 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  The  ITC  will 
determine,  within  45  days  of  the 
publication  of  this  notice,  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  U.S.  industries. 

EFFECTIVE  DATE:  May  3.  1389. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gary  Taverman  or  Carole  Showers. 
Office  of  Antidumping  Investigations. 
Import  Administration,  Intomational 
Trade  Administration,  U.S.  Depunmenl 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  telephone:  (202)  3r7-<tl61  or 
377-3217.  respectively. 

SUPPLEMENT ARV  INFORMATION: 

Final  Determinations 

We  determine  that  Allh  from 
Romania  are  being,  or  are  likely  to  be. 
sold  in  the  United  St.itcs  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  We  also  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  AFBs  from 
Romania,  as  outlined  in  the  "Critical 
Circumstances  ■  section  of  this  notice. 

Case  History 

Since  the  notice  of  preliminary 
determinations  (53  FR  45324.  November 
9. 1988),  the  following  events  have 


r>cnirred  Respondent  and  the  petitioner 
rfi;i;i-^ir()  'hH'  fi.c  f  rial  determinations 
in  all  of  the  antidumping  duty 
investigations  be  postponed  until  not 
later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  pursuant  to  section 
735(a)(2)  of  the  Act.  On  December  2. 

1988,  we  issued  a  notice  postponing  our 
final  determinations  until  not  later  than 
March  24. 1989  (53  FR  49581.  December 
8. 1988).  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  was  conducted  in  Romania 
during  December  1988.  A  public  hearing 
was  held  on  February  9, 1989.  Petitioner 
and  respondent  have  filed  pre-  and  post- 
heanny  hnrfs. 

Scope  of  Investigations 

i'he  ( 'nited  States  has  developed  a 
system  of  !.inff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 

1989.  the  US.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (FfFS).  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  IfTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tori ff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number(s)  and  die  appropriate  HTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  uimiounted,  and 
parts  thereof  (ball  bearings);  and 
spherical  roller  bearings,  mounted  or 
unmounted,  and  parts  thereof  (spherical 
roller  bearings).  For  a  complete 
description  of  these  products,  see 
Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A)  which  is  published  in  this 
issue  of  the  Federal  Register. 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
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by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendi.x  B  which  is 
referred  to  below. 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 
discussion  of  standing  see  Appendix  B 
which  is  referred  to  beiow. 

General  Issues 

Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fiir  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
1  hereof  from  the  Federal  Republic  of 
C'<'^rmdny"  (hereinafter  referred  to  as 
Appendix  B)  contains  detailed 
d.scu.'isions  of  all  issues  timely  raised  by 
p.irties  to  the  proceeding  in  each  of  the 
concurreni  antidumping  duty 
inves'igat'ons  involving  AFBs  from  nine 
countries,  The  first  part  of  that 
Appendix  addresses  all  general  issues 
raised  during  these  investigations  and 
our  treatment  of  these  topics.  The 
general  issues  discussed  therein  are 
listed  below; 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3  Products  Co\'er>;d 

4  Basis  for  Costs  of  Production 

5  Mnrket  Viability 

6  Alternative  Requiremen's 

7  Critical  Circumstances 

8  Ad.T.inistrative  Protective  Order 
issues. 

Following  the  discussion  of  general 
issues,  all  remaining  comments  are 
address"d 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1. 1987  through  March  31. 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Romania  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  St'ites  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

Petitioner  alleged  that  Romania  is  a 
state-controlled  economy  country  and 
that  sales  of  the  subject  merchandise  in 
that  country  do  not  permit  a 
determ.ination  of  foreign  market  value 
under  section  773(a)  of  the  Act.  Our 
analysis  of  issues  relating  to  our 
determ.ination  that  Romania  is  a  state- 
controlled-economy  country  and  our 
selection  of  surrogate  countries  are 
discussed  in  the  notice  of  preliminary 
determinations. 


United  States  Price 

All  sales  from  Tehnoimportexport 
[TIE)  were  made  directly  to  unrelated 
parties  prior  to  importation  into  the 
United  States.  Therefore,  we  based  the 
United  States  price  on  purchase  price  in 
accordance  with  section  772(b)  of  the 
Act. 

The  calculations  of  United  States 
price  for  ball  bearings  and  spherical 
roller  bearings  are  detailed  below. 

/.  Ball  Bearings 

We  calculated  the  purchase  price  for 
ball  bearings  based  on  the  fob,  price  to 
unrelated  purchasers.  We  made 
deductions  from  purchase  price,  where 
appropriate,  for  foreign  mland  freight  in 
accordance  with  section  772(d)(2)  of  the 
Act.  Inland  freight  expenses  were  based 
on  prices  from  Portugal,  the  surrogate 
country  chosen  for  purposes  of  these 
final  investigations  [see  Foreign  Market 
Value  section  of  this  notice).  This  action 
is  consistent  with  our  practice  that 
inland  freight  incurred  in  a  state- 
controlled  economy  should  be  based  on 
similar  charges  in  a  non-state-controlled 
economy.  See,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Carbon 
Steel  Wire  Rod  From  Poland  (49  PR 
29434.  July  20. 1984)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  or  Unfinished. 
From  the  Socialist  Republic  of  Romania 
(TRBsh  (52  PR  17433.  May  8. 1987).  The 
distances  from  factory  to  port  and  the 
weight  of  an  average  container  of  AFBs 
used  in  this  calculation  were  based  on 
verified  information  from  Romania. 

//.  Spherical  Roller  Bearings 

We  calculated  the  purchase  pnce  for 
spherical  roller  bearings  based  on  the 
fo.b.  price  to  unrelated  purchasers.  The 
adjustment  was  identical  to  that 
described  above  for  ball  bearings. 

Foreign  Market  Value 

As  a  result  of  our  determination  that 
Romania  has  a  state-controlled  economy 
[see  "Fair  Value  Comparison"  section  of 
this  notice),  section  773(c)  of  the  Act 
requires  us  to  use  prices  or  the 
constructed  value  of  "such  or  similar 
merchandise  in  a  non-state-controlled 
economy  country."  (See,  Notice  of 
Preliminary  Determinations.)  The 
calculations  of  foreign  market  value  for 
ball  bearings  and  spherical  roller 
bearings  are  detailed  below. 

/.  Ball  Bearings 

We  used  the  factors  of  production 
valued  in  a  comparable  economy,  i.e., 
Portugal,  as  the  basis  of  foreign  market 
value,  as  provided  for  in  19  CFR  353.8(cj. 
We  calculated  constructed  value  based 


on  the  factors  of  production  reported  by 
the  four  factories  in  Romania  producing 
the  subject  merchandise.  The 
information  submitted  by  the  Brasov 
and  Birlad  factories  was  verified.  The 
weighted  average  of  the  adjustments 
resulting  from  verification  of  those 
factories  was  applied  to  the  data  of  the 
Ploiesti  and  Alexandria  factories.  We 
have  made  the  following  changes  to  the 
reported  factors: 

•  Gross  weight  amounts  were  used  to 
determine  the  material  input,  instead  of 
net  weights  which  were  used  in  the 
response; 

•  Some  steel  input  factors  of  the 
Birlad  and  Alexandria  factories  were 
adjusted  to  reflect  the  total  number  of 
components,  e,^.,  rollers  and  cages, 
required  for  each  bearing; 

•  Cross  weight  input  an-.ounts  of  the 
Birlad  factory  for  producing  inner  and 
outer  rings,  cages,  and  other  components 
were  corrected; 

•  Gross  material  costs  of  the  Birlad 
factory  were  adjusted  for  scrap:  no 
adjustment  was  permitted  for  Brasov; 
and 

•  Birlad  and  a  portion  of  the 
Alexandria  factones'  labor  factors  were 
adjusted. 

Although  we  stated  in  our  preliminary 
determinations  that  Yugoslavia's  level 
of  economic  development  most  closely 
approximates  that  of  Romania's,  we 
were  unable  to  obtain  adequate  pricing 
data  from  Yugoslavia.  Due  to  the  lack  of 
information  from  Yugoslavia,  we  have 
chosen  Portugal  as  the  surrogate  country 
for  purposes  of  valuing  the  factors  of 
production  in  these  final  determinations. 
In  our  preliminary  determinations,  we 
noted  that  Portugal's  level  of  economic 
development  also  closely  approximates 
that  of  Romania  and  listed  it  as  one  of 
the  five  possible  surrogate  countries 
(see,  Notice  of  Preliminary 
Determinations).  Portugal  was  also 
chosen  as  the  surrogate  country  in 
TRBs. 

We  have  used  the  following 
information  to  value  the  factors  of 
production: 

•  Steel  used  in  the  manufacture  of 
steel  cages  was  valued  according  to 
information  supplied  by  the  U.S. 
Embassy  in  Lisbon  reflecting  prices  in 
Portugal: 

•  Steel  used  in  the  manufacture  of  the 
inner  and  outer  rings,  balls,  and  other 
components  was  valued  according  to 
information  obtained  from  the  World 
Material  Study — Europe,  as  provided  by 
Torrington  and  verified  by  the 
Department; 

•  Steel  scrap  was  valued  according  to 
information  supplied  by  a  steel  company 
operating  in  Portugal; 


•  Brass  used  in  the  manufacture  of 
brass  cages  was  valued  according  to 
inform.wtion  supplied  by  the  US. 
FniHassy  in  Lisbon  refecting  pnces  in 
P'jrtugal; 

•  Overhead  was  valued  according  to 
information  provided  by  the  U.S. 
F.idiassy  in  Lisbon  at  22  percent  of  the 
cost  of  production  (including 
depreciation,  indirect  materials, 
electricity,  methane  pas,  grease,  oii,  and 
water),  reflecting  overhead  of  a 
company  currently  producing  AFBs  m 
Portugal;  and 

•  Portuguese  lai)or  rates  were  based 
on  information  supplied  by  the  Bureau 
of  Labor  Statistics/Division  of  Foreign 
Labor  Statistics  and  adjusted  for 
inflation  by  OECD  Main  Econonuc 
Indicators. 

We  used  the  statutory  minimum  of  ten 
percent  of  the  sum  of  material  and 
production  costs  (COM)  for  general, 
selling  and  administrative  expenses 
(GS&A),  and  the  statutory  minimum  of 
tight  percent  of  COM  plus  GS&A  for 
profit. 

We  added  U.S.  packing  to  the 
constructed  value,  in  accordance  with 
section  773(e)(1)(c)  of  the  Act.  As  the 
value  for  U.S.  packing  we  used  the 
packing  cost  of  a  European  based  AFR 
manufacturer  currently  under 
investigation,  as  a  Portuguese  packing 
figure  was  not  available.  We  selected  a 
European  producer  that  is  related  to  the 
Portuguese  producer  because  we  believe 
that  these  related  producers  have 
similar  packing  cost  allocations. 

//.  Spherical  Roller  Bparings 

We  used  the  factors  of  production 
valued  in  a  comparable  economy,  i.e., 
Portugal,  as  the  basis  of  foreign  market 
value,  as  provided  for  In  19  CFR  353.8(cl. 
The  constructed  value  and  adjustments 
were  identical  to  those  descritied  above 
for  ball  bearings. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.56(a)(1).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

On  August  1.  1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Romania.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine: 

(A)  (i)  there  is  a  histor>'  of  dumpins  in  the 
United  States  or  elsewhere  of  thr  cla.ss  or 
kind  of  merchandise  which  \»  the  .siit>)ect  of 
the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whos*' 
accoiinl.  the  merchandise  whs  imported  knew 


or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value; 
and 

(B)  there  have  t)een  massive  imports  of  the 
class  or  kind  of  me.-chandisc  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time;  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  requested  specific  data  on  shipments 
of  the  subiftt  merchandise  as  the  most 
appropriate  basis  for  oiu-  determinations 
of  critical  circumstances.  Furthermore, 
we  believe  that  com.pany-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  all  respondents  in 
each  of  the  APT3  investigations  to  supply 
monthly  voiu.me  shipinent  data  from 
January  2986  th.'-ough  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determinations  on 
company-specific  data.  Based  on  our 
analysis  of  the  monthly  shipment  data 
submitted  by  TIF;.  we  have  found  that 
imports  of  the  subject  merchandise  from 
TIE  have  not  been  massive  over  a 
relatively  short  period  of  i;me. 
Therefore,  we  find  that  the  requirements 
of  section  73.-^.(a)(3KBj  have  not  been  met 
for  TIF: 

Verification 

V\  e  venfied  the  information  used  in 
making  our  final  determi.iations  in 
accordance  wth  section  77B(b)  of  the 
Act.  We  used  standard  verification 
procedures  including  examination  of 
relevant  accounting  records  and  original 
source  documents  of  the  respondent. 
Our  verificatKin  results  are  outlined  in 
the  pubhc  versions  of  the  verification 
reports  which  art!  on  file  in  the  Central 
Records  Unit  (Room  B-O'Hi)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

As  noted  aiiove.  all  comments  raised 
by  parlies  to  the  prixieedings  in  the 
antidumping  duty  investigations  on 
AF'Bs  from  nine  countries  are  discussed 

in  Apjiendix  R 


Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Rom.ania.  as  defined 
in  the  "Scope  of  Investigations"  section 
of  this  notice,  that  are  entered,  or 
v.ithdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Senice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  from  Romania 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Bal  tiearings: 

TehnoimporteKport 

AH  others 

Sphencal  ro»er  beanngs: 

TehfX)<mportexport 

Alothen 


Weighted- 
peroer4- 


3961 
39.61 

64.61 
64.81 


Because  our  final  critical 
circumstances  determinations  are 
negative,  the  retroactive  suspension  of 
liquidation  ordered  at  the  time  of  the 
preliminary  determinations  is 
terminated.  All  cash  deposits  or  hoods 
placed  on  entries  made  by  TIE  prior  (o 
October  27. 1968  shall  be  refunded. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  ttie  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  FTC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigation,  the 
applicable  proceeding(s)  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
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V,  !!  jr'  :i>'^:iijr!d  or  cancelled.  Hown'.cr 
if  'hn  VTV  Ho'^rmines  that  material 
injun,  lites  evist,  the  Department  will 
issae  aTiii'i.-nping  duty  orders  directing 
Customs  officijils  tn  assess  ant;dumpm(^ 
diity  on  AIUs  from  Romdnia  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equiil  to  the  amount  by  which  the 
foreign  market  vrsiue  exceeds  the  United 
States  price. 

These  determinations  are  published 
pu-rsuant  to  section  73.3(fl  of  the  Act  (19 

use.  le-sbif]). 

|an  W.  Mares, 

A<s  stunt  Secretary  for  Import 

A  !'n::i:str<:tion. 

M,irch  :4.  T989. 
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IA-5S9-8011 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ball  Bearings  and 
Parts  Thereof  From  Singapore 

AQENCV:  Import  .Administration. 

I.".ternd'ion..il  TrHde  ,-\d.Tiini8tration. 

Com.mierce. 

action:  .Notice. 

SUMMARY:  We  determine  that  ball 

|-i''drings  and  parts  thereof  [hereinafter 
referred  to  as  ball  bearings  or  the 
s  bject  merchandise)  from  Singapore 
are  being,  or  are  likely  to  be,  sold  in  the 
L  nited  States  at  less  than  fair  value. 

We  hdve  notified  the  US. 
Irternational  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
t!ie  US,  Customs  Ser.ice  to  continue  to 
s  ispend  liquidation  of  all  entries  of  the 
subject  merchandise  from.  Singapore  as 
described  in  the  "Continuation  of 
Suspension  of  Liquidati  )n"  section  of 
this  notice.  The  ITC  will  determine, 
within  45  days  of  the  publication  of  this 
notice,  whether  these  imports  materially 
injure,  or  tfireaten  matenal  injury  to,  a 
US.  industry, 

EFFECTIVE  DATE:  \\d\  3,  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanor  Shea  or  Nancy  Saeed,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U  S.  Department  of 
Commerce,  14'h  Street  and  Constitution 
.Avenue  NW.  Washington,  DC  20230; 
telephone:  (202)  377 -(3184  or  3"7-1777. 

8UPP1XMENTARY  INFORMATION: 
Final  Determination 

We  determine  that  ball  bearings  from 
Singapore  are  being,  or  are  likoly  to  be. 


sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U,S.C.  1673d(a))  (the  Act).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Smce  our  notice  of  preliminary 
determination  (53  FR  45339,  November  9, 
1988),  the  following  events  have 
occurred.  Respondents  and  petitioner 
requested  that  the  final  determinations 
in  all  of  the  antidumping  duty 
Investigations  of  antifriction  bearings 
(AFBs)  be  postponed  until  not  later  than 
135  days  after  the  date  of  publication  of 
the  preliminary  determinations, 
pursuant  to  section  735(a)(2)(A)  of  the 
Act.  On  December  2, 1988.  we  issued  a 
notice  postponing  our  final 
determinations  until  not  later  than 
Starch  24, 1989  (53  FR  49581.  December 
8,  1988),  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  of  NMB  Singapore.  Ltd.  and 
Pelmec  Industries  (Pte,),  Ltd.  (NMB/ 
Pelmec  Singapore)  was  conducted  in 
Singapore  and  the  United  States  during 
November  and  December  1988  and 
January  1989. 

A  public  hearing  was  held  on 
February  17. 1989.  Petitioner  and 
respondent  filed  pre-hearing  briefs  on 
February  15. 1989.  and  post-hearing 
briefs  on  February  28, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
number(8)  and  the  appropriate  HTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  this 
investigation. 

This  determination  covers  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings).  For  a 
complete  description  of  these  products, 
see  Appendix  A  to  the  "Final 


Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  FRO"  (hereinafter 
referred  to  as  Appendix  .A),  which  is 
published  in  this  issue  of  the  Federal 
Register. 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  this 
investigation,  the  Department 
determined  that  the  products  under 
investigation  constitute  five  separate 
classes  or  kinds  of  merchandise. 

After  consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below. 
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Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A,  For  a  full 
discussion  of  standing,  see  Appendix  B 
which  is  referred  to  below. 

General  Issues 

.Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Ihan 
Fair  Value:  Antifriction  Bearings  (Other 
Than  T.ipered  Roller  Bearings)  from  the 
Federal  Republic  of  Germany" 
(hereinafter  referred  to  as  Appendix  B) 
contains  detailed  discussions  of  all 
issues  timely  raised  by  parties  to  the 
proceeding  in  each  of  the  concurrent 
antidumping  duty  investigations 
involving  AFBs  from  nine  countries.  The 
first  part  of  that  Appendix  addresses  all 
general  issues  raised  during  these 
investigations  and  our  treatment  of 
these  topics.  The  general  issues 
discussed  therein  are  listed  below: 

1,  Class  or  Kind  of  Merchandise 

2,  Standing 

3.  Products  Covered 

4,  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 

7,  Critical  Circumstances 

8.  Administrative  Protective  Order 
Issues 

Following  the  discussion  of  general 
issues,  all  remaining  comments  and  are 
addressed. 

Period  of  Investigation 

The  period  of  investigation  (I'Ol)  is 
October  1, 1987  through  March  31. 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  ball 
bearings  from  Singapore  to  the  United 


States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value  as  specified  in 
the  "United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

We  verified  that  the  sale  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States, 
Therefore,  we  based  United  Stales  price 
on  exporter's  sales  price  (ESP),  in 
accordance  with  section  772ic)  of  the 
Act. 

In  order  to  meet  the  mini.mu.m 
reporting  requirement  of  33  percent  [see. 
the  Alternative  Reporting  Requirements 
section  of  Appendix  B),  \MB/Pc!mec 
S:ngapore  had  to  report  both  identical 
and  similar  third  country  matches  which 
we  used  in  our  price-to-price 
com.parisons.  We  calculated  ESP  based 
on  the  packed,  f.o.b.  U.S.  shipping  point 
prices  to  unrelated  customers  in  the 
United  States.  W'e  made  deductions 
from  ESP,  where  appropriate,  for  freight 
forwarding  expenses,  marine  insurance. 
U.S,  duty,  U.S,  inland  freight,  and  U.S. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)  of  the 
Act.  W'e  also  made  deductions,  where 
appropriate,  for  discounts.  We  made 
further  deductions,  where  appropriate, 
for  U,S.  credit  expenses  and  indirect 
selling  expenses  including  advertising, 
warranties,  inventon,'  (..arrying  costs, 
product  liability  expenses.and  all  other 
general  indirect  selling  expenses, 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  Act. 

N'MB/Pelmec  Singapore  calculated  the 
product  liability  expense  based  on  the 
yearly  expense.  W'e  recalculated  this 
expense  for  the  period  of  investigation 
based  on  information  obtained  at 
verification. 

NMB.'Pelmec  Singapore  did  not  report 
the  period  betwer  -  production  and 
transit  in  its  caku  otion  of  inventory 
carrying  costs.  Tlie.refore.  we  included 
this  period  in  our  recalculation  of  this 
expense  based  on  information  obtained 
at  venfication.  {Sep.  comments  on 
Inventory  Carrying  Costs  in  the  Selling 
Expense  secfion  of  Appendix  B  ) 

Foreign  Market  Value 

We  based  foreign  market  value  on 
NMB/Pelmec  Singapore's  third  country 
prices  to  Japan  because  we  found  the 
home  market  to  be  non-viable  [See, 
Market  Viability  section  of  Appendix  B), 
Petitioner  alleged  that  NMB/F'elmec 
Singapore's  sales  to  the  third  country 
[i.e..  Japan)  were  made  at  prices  below 
the  cost  of  production  (COP).  Based  on 
petitioners  allegation,  we  gathered  and 
verified  data  on  NMB/Pelmec 
Singapore's  production  costs  for  ball 


bearings.  We  calculated  the  cost  of 
production  (COP)  on  the  basis  oi  ,\MB/ 
Peimef.  Singapore  s  cost  of  materials, 
labor,  other  fabrication  costs  and 
general,  selling,  and  administrative 
expenses.  The  COP  data  submitted  by 
N'MB/Pelmec  Singapore  was  relied 
upon,  except  m  the  following  instances 
where  the  costs  were  not  appropriately 
qiiant!!"ied  or  valued  These  were:  (1) 
The  cost  of  manufacturing  was 
increased  to  account  for  those  bearings 
manufactured  by  the  special  processing 
method  because  the  cost  of  coil  material 
had  been  included  m  the  submission 
instead  of  bar  material  which  is  used  for 
such  bearings;  (2)  interest  expense  was 
adjusted  to  refiect  the  net  interest 
income  related  to  current  operations  of 
the  Minebea  consolidated  entity:  and  (3) 
general  expenses  were  adjusted  to 
include  headquarter  expenses  which 
had  not  been  fully  allocated  to  the 
subsidiaries. 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  third  country  sales 
because  we  determined  that  there  were 
sufficient  third  country  sales  at  or  above 
the  COP.  (For  a  complete  discussion  of 
the  methodology  employed  for  the  cost 
test,  sep  Cost  of  Production  section  of 
Appendix  B.)  We  calculated  foreign 
market  value  based  on  packed,  c.i.f. 
prices  to  unrelated  customers  in  the 
third  country.  We  made  deductions  from 
the  third  country  price,  where 
appropriate,  for  inland  freight.  Inland 
insurance,  ocean  freight,  brokerage  and 
handling,  and  third  country  packing.  We 
added  US.  packing  to  the  third  country 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Since  all  U.S.  transactions  included  in 
our  analysis  involved  ESP,  we  made 
further  deductions  from  home  market 
price,  where  appropriate,  for  credit.  We 
also  deducted  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
indirect  selling  expenses  incurred  in 
Singapore  and  Japan,  in  accordance 
with  19  CFR  353.15(c).  We  made  further 
adjustments,  where  applicable,  to  the 
third  country  price  to  account  for 
physical  differences  in  merchandise  in 
accordance  with  19  CFR  353.16. 

We  recalculated  the  freight 
forwarding  expense  based  on  verified 
information  for  Pelmec  Singapore.  We 
also  recalculated  the  credit  expense 
using  the  verified  short-term  interest 
rate.  (See.  comments  on  Credit  in  the 
Selling  Expense  section  of  Appendix  B.) 

NMB/Pelmer  Singapore  claimed 
advertising  expenses  as  a  direct  selling 
expense.  This  claim  was  not  adequately 
supported  and.  therefore,  we  have 
treated  it  as  an  indirect  selling  expense 
and  included  it  in  the  general  indirect 


selling  expense  amount.  [See.  comments 
on  Advertising  in  the  Selling  Expense 
section  of  Appendix  B.) 

N'MB/Pelmec  Singapore  did  not 
account  for  the  period  between 
production  and  transit  in  its  calculation 
of  inventory  carrying  costs.  Therefore, 
we  have  included  this  period  in  our 
recalculation  of  this  expense  based  on 
information  obtained  at  verification. 
[See.  comments  on  Inventory  Canying 
Costs  in  the  Selling  Expense  section  of 
Appendix  B.) 

Currency  Conversioa 

For  comparisons  involving  ESP 
transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dales  of 
U.S.  sales,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Verification 

We  verified  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 
procedures  including  examination  of 
relevant  accounting  records  and  original 
source  documents  of  the  respondent. 
Our  verification  results  are  outlined  in 
the  public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  investigations  on 
AFBs  from  nine  countries  are  discussed 
in  Appendix  B, 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Singapore,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  from  Singapore 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 
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for  these  two  classes  or  kinds  of  AFBs 
from  Sweden. 


discussion  of  standing  see  Appendix  B 
which  is  referred  to  below. 


//.  Spherical  Roller  Bearings 

.SPf>    RpQt  tnfnrmatJnr,   Ai.qII. 
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Consistent  with  our  ubligatiuns  und>'r 
Article  VI. 5  of  the  General  Agreement 
on  Tariffs  and  Trade,  it  is  our  practice  'o 
adjust  aniidumping  duty  deposi! 
requirements  in  the  amount  of  dny 
estimated  countervailing  duties  that 
have  been  collected  to  offset  e.xport 
subsidies,  but  only  to  the  extent  that  the 
final  margin  of  price  discrimination  is 
due  to  export  subsidies  In  this  case,  the 
foreign  market  value  is  based  or  salt's 
to  third  countries,  which,  cis  export 
sales,  benefit  from  the  same  export 
subsidies  as  'he  U.S.  sales  Since  both 
the  sales  to  the  third  countries  and  the 
U.S.  sales  benefit  from  the  san-e  export 
subsidy  programs,  we  do'ermine  that  the 
dumping  margin  is  not  at'r^butable  to 
the  export  subsidies.  Therefore,  we  will 
not  subtract  the  level  of  export  subsidit^s 
found  in  the  concurrfnt  countervailing 
duty  determination  from  the  final 
dumping  margin.  i 

nc  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  FTC  of  our 
determination.  In  additiijn.  we  are 
making  available  to  the  ITC  all 
nonpnvileged  and  nonpropnetary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  wii! 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  .Assistan*  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  mattnal 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  products 
under  investigation,  the  proceeding  will 
be  'erminated  and  all  securities  posted 
as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  ball  bearings  from  Singapore 
that  are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 


This  determination  is  published 

pursuant  to  section  73.=i(  j|  of  the  Act  (ly 
U.S.C.  1673did)). 

|an  W.  Maraa, 

Assistant  Secretary  for  Import 
Administration. 

March  24. 1989. 

[FR  Doc.  89-8062  Filed  5-2-89;  &45  am) 
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Final  Determinattons  of  Sates  at  Less 
TIUHi  Fair  Value:  Antifriction  Bearings 
(Ott>ef  Than  Needle  Roller  Bearings, 
Sptiehcai  Ptain  Bearings,  and  Tapered 
Roller  Bearings)  and  Parts  TT>ereof 
From  Sweden;  and  Final 
Determinations  of  Sales  at  Not  Less 
Than  Fair  Value:  Needle  Roller 
Bearings  and  Sptterical  Ptain  Bearings. 
and  Parts  Thereof,  From  Sweden 

AGENCY:  Import  Administration, 
Ir.tprritional  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  We  determine  that 
antifriction  beanngs  (other  than  needle 

roller  beanngs,  spherical  plair.  bearings. 
and  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as  .AFBs 
or  the  subject  merihandise)  from 
Sweden  are  being,  or  are  liiiely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  We  also  determine  that  needle 
roller  beanngs  and  spherical  plain 
bearings,  and  parts  thereof,  from 
Sweden  are  not  being,  nor  are  likely  to 
be.  sold  m  the  United  States  at  less  than 
fair  value.  We  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
.AFBs  from  Sweden 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  the 
subject  men;handise  from  Sw^^cien  as 
descnbed  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice.  The  ITC  will  determine, 
within  45  days  of  the  publication  of  this 
notice,  whether  these  imports  materially 
miure.  or  threaten  material  injury  to, 
U  S  industries. 

EFFECTIVE  DATE:  \U\  3   1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Showers,  Office  of  Antidumping 
Investigations.  Import  .Administration, 
International  Trnde  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 


Washington,  DC  2023a  telephone  (202) 

377-3217. 

SUPPLEMENTARY  INFORMATtOH: 

Final  Determinations 

We  determine  that  certain  AFBs  from 
Sweden  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
use.  1673d(a))  (the  Act),  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
AFBs  from  Sweden,  as  outlined  in  the 
'Critical  Circumstances'"  section  of  this 
notice 

We  also  determine  that  needle  roller 
bearings  and  spherical  plain  bearings, 
and  parts  thereof,  from  Sweden  are  not 
being,  nor  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  The 
Department  has  determined  that  there 
are  no  producers  or  exporters  of  these 
two  classes  or  kinds  of  bearings  in 
Sweden. 

Case  History 

Since  our  notice  of  preliminary 
determinations  (53  FR  45319.  November 
9, 1988),  the  following  events  have 
occurred.  All  respondents  and 
petitioners  requested  that  the  final 
determinations  in  all  of  the  antidumping 
duty  investigations  be  postponed  until 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations,  pursuant  to  section 
735(a)  of  the  Act.  On  December  2, 1988. 
we  issued  a  notice  postponing  our  final 
determinations  until  not  later  than 
March  24. 1989  (53  FR  49581,  December 
8, 1988).  That  notice  also  announced  the 
scheduling  of  the  public  hearing  in  these 
investigations, 

Venficalion  of  the  questionnaire 
responses  was  conducted  in  Sweden 
and  the  United  States  during  November 
and  December  1988  and  January  1989.  A 
public  hearing  was  held  on  February  9. 
1989.  Petitioner,  respondent  and 
interested  parties  have  filed  pre-  and 
post-hearing  briefs. 

In  our  preliminary  determinations,  we 
indicated  that  we  were  unable  to 
identify  any  producers  or  exporters  of 
either  needle  roller  bearings  or  spherical 
plain  beanngs  in  Sweden.  At 
verification,  we  found  no  evidence  that 
these  two  classes  or  kinds  of  bearings 
were  being  manufactured  or  exported  by 
Aktiebolaget  Svenska 
Kugellagerfabrilcen  (SKF)  or  any  other 
company  located  in  Sweden.  Therefore, 
we  are  issuing  negative  determinations 


for  these  two  classes  or  kinds  of  AFBs 
from  Sweden. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  [TSXJSA]  item 
number(s)  and  the  appropriate  HTS  item 
numberfs)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings);  spherical 
roller  bearings;  mounted  or  unmounted, 
and  parts  thereof  (spherical  roller 
bearings);  cylindrical  roller  bearings, 
mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  bearings); 
needle  roller  bearings,  mounted  or 
unmounted,  and  parts  thereof  (needle 
roller  bearings);  and  spherical  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (including  rod  end 
bearings)  (spherical  plain  bearings).  For 
a  complete  description  of  these 
products,  see  Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A)  which  is  published  in  this 
issue  of  the  Federal  Register. 

Class  or  Kind  of  Merchandise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below. 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 


discussion  of  standing  see  Appendix  B 

which  is  referred  to  below. 

General  Issues 

Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany  ■  (hereinafter  referred  to  as 
Appendix  B)  contains  detailed 
discussions  of  all  issues  timely  raised  by 
parties  to  the  proceeding  in  each  of  the 
concurrent  antidumpinE  duty 
investigations  involving  AFBs  from  nine 
countries  The  first  part  of  that  appendix 
addresses  all  general  issues  raised 
dunng  these  investigations  and  our 
treatment  of  those  topics.  The  general 
issues  discussed  therein  are  listed 
below. 

1  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4  Basis  for  Cost  of  Production 
Investigations 

5.  Critical  Circumstances 

6.  Market  Viability 

7,  Critical  Circumstances 

8,  Administative  Protective  Order  Issues 
Following  the  discussion  of  general 

issues,  all  remaining  comments  are 
addressed. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1, 1987  through  March  31, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  Sweden  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Pnce"  and  'Foreign 
Market  Value"  sections  of  this  notice. 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  use  of 
the  best  information  available  is 
appropriate  for  ball  bearings  and 
spherical  roller  bearings  from  Sweden. 
See.  Best  Information  Available  section 
of  Appendix  B. 

United  States  Price 

All  sales  to  the  first  unrelated 

purchaser  took  place  after  importation 
into  the  United  States:  therefore,  we 
based  United  States  price  on  exporter's 
sales  pnce  (ESPJ.  in  accordance  with 
section  772(c)  of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  is 
detailed  below. 

/.  Ball  Bearings 

See.  Best  Information  Available 
section  of  Appendix  B. 


//.  Spherical  Roller  Bearings 

See.  Best  Information  Available 
section  of  Appendix  B. 

///.  Cylindrical  Roller  Bearings 

SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  in  the  home 
market.  [See.  Alternative  Reporting 
Requirements  section  of  Appendix  B.) 
Therefore,  we  have  used  all  U.S.  sales 
with  identical  home  market  matches  in 
our  price-to-price  comparisons. 

We  calculated  ESP  based  on  packed, 
f.o.b.  or  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP.  where 
appropriate,  for  brokerage  and  handling 
duty,  U.S.  inland  freight,  marine 
insurance,  and  ocean  freight  (including 
foreign  inland  freight),  in  accordance 
with  section  772(d)(2)  of  the  Act  We 
also  made  deductions,  where 
appropriate,  for  cash  discounts  and 
rebates.  We  made  further  deductions 
from  ESP,  where  appropriate,  for  credit 
repacking  in  the  United  States,  technical 
service  expenses,  warranty  expenses, 
and  indirect  selling  expenses  (including 
product  liability  premiums,  inventory 
carrying  costs,  and  other  miscellaneous 
indirect  selling  expenses)  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act.  We 
added  "other  expenses"  [i.e..  price 
corrections).  We  also  added  the  amount 
of  value  added  faxes  which  would  have 
been  collected  if  the  merchandise  had 
not  been  exported. 

Foreign  Market  \'alup 

In  accordanct  wiUi  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  based  on  home  market  sales  or 
best  information  available.  The 
calculation  of  foreign  maricet  value  for 
each  class  or  kind  of  merchandise  is 
detailed  below. 

/.  Ball  Bearings 

See.  Best  Information  Available 
section  of  Appendix  B. 

//.  Spherical  Roller  Bearings 

See,  Best  Information  Available 
section  of  Appendix  B. 

///.  Cylindrical  Roller  Bearings 

We  calculated  foreign  market  value 
based  on  packed,  ci.f.  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  (including  inland 
insurance),  home  market  packing,  and 
rebates.  We  made  an  addition  for 
interest  revenue.  We  added  U.S.  packing 
to  the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act. 
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Since  all  U.S.  transactions  included  in 
our  analysis  involved  ESP,  we  made 
further  deductions  from  home  market 
price,  where  appropriate,  for  credit 
expenses.  We  also  deducted  certain 
indirect  selling  expenses  (including 
inventory  carrying  costs  and 
miscellaneous  indirect  selling  expenses), 
in  accordance  with  19  CFR  353.15(cl, 

We  made  an  upward  adjustment  to 
the  tax-exclusive  home  market  prices  for 
the  value  added  lax  we  computed  for 
United  States  price 

Cumncy  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  US.  sales,  in 
accordance  with  section  773{a  Ifl )  of  the 
Act.  as  amended  by  section  615  of  the 
Trade  and  Tariff  Act  of  1984.  .All 
currency  conversions  were  made  at  th»* 
rates  certified  by  the  Federal  Reserve 
Bank. 

Critical  Circumstances 

On  August  1.  1988.  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Sweden.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine 
that 

(A)  (i)  there  is  a  history  of  dumping  m  the 
United  States  or  eisewhere  of  the  class  or 
kind  of  merchandise  which  i«  the  »ub|t'rt  of 
the  mvestigauon;  or 

111)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knt^w 
or  should  have  known  that  the  exporter  was 
telling  the  merchandise  which  Is  the  subieci 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
lubiect  of  the  investigation  over  a  relatively 
short  period. 

We  generally  consider  the  following 
factors  in  determining  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time;  (1 )  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable):  and  [3)  the  share  of 
domestic  consumption  accounted  for  bv 
imports. 

Because  the  Depa.'-iinent's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  catpgorips. 
we  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  most 
appropriate  basis  for  our  determmatiors 
of  critical  circumstances.  Furthermore 
we  believe  that  company-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  have  asked  all  respondents  in 
each  of  the  AFB  investigations  to  supply 


monthly  volume  shipment  data  from 
lanuary  1986  through  the  present  in 

order  for  the  Department  to  base  the 
cr.tical  circumstances  determinations  on 
compdny-specific  data.  We  were  unable 
to  verify  the  shipment  data  provided  by 
SKF  isee.  Cntical  Circumstances  section 
of  Appendix  B)  Therefore,  as  best 
information  available,  we  are  assuming 
that  imports  of  ball  bearings,  spherical 
roller  bearings,  and  cylindrical  roller 
hearings  from  SKF  have  been  massive 
over  a  relatively  short  period  of  time. 
Therefore,  we  find  that  the  n^quiremcnts 
of  section  73,5(a)f3)(Rl  are  met. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subiect  merchandise  by  Swedish 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  if 
IS  our  standard  practice  to  impute 
knowledge  of  dumping  under  s»rtion 
735(a)(3)(A)  of  the  Act  when  the 
estimated  margins  ;n  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  NiDrmally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  See.  e.g..  Find 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy  (52  FR  2419a  June 
29,  1987)  However,  in  cases  where  the 
f;:re!gr.  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  Spe.  e.i^..  Final  Deternunation 
of  Sales  a!  Less  Then  Fair  Value: 
Certain  Intemal-Combustun.  Indjs trial 
FnrkliH  Trucks  from  Japan  (53  FR  12552. 
April  15.  1988).  Since  SKF  sells  in  the 
United  Sta'es  throuch  related 
companies,  and  their  marair.s  are 
sufficiently  hign  with  respec*  to  ball 
heannus  and  spherical  roller  bearings, 
we  find  that  the  requirements  of  section 
735(a)(3)(A)  are  met  for  these  two 
classes  or  kinds  of  merchandise. 
Therefore,  the  following  chart  sets  forth 
jur  company-specific  determinations 
with  respect  to  the  existence  of  critical 
circumstances  from  Sweden. 
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stances 

Needle  roller  bearings: 

Ail  otners 
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Verification 

We  venfied  the  information  used  in 
making  our  final  determinations  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 
procedures  including  examination  of 
relevant  accounting  records  and  original 
source  documents  of  the  respondents. 
Our  verification  results  are  outlined  in 
the  public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building, 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  investigations  on 
AFBs  from  nine  countries  are  discus.sed 
in  Appendix  B. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Sweden,  as  defined  in 
the  "Scope  of  Investigations"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  As  a  result  of  our  affirmative 
critical  circumstances  determinations 
with  respect  to  ball  bearings  and 
spherical  roller  bearings,  the  retroactive 
suspension  of  liquidation  ordered  in  our 
preliminary  determinations  will  remain 
in  effect.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  from  Sweden 
exceeds  the  United  Stales  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Weighted- 
average 
mar^n 
percent- 
age 


Spherical  roller  tiaanngs: 

SKF „ 

AH  others 

Cylindncal  roller  baarmgs: 

SKF 

Ail  others 

Needle  roller  beanngs: 

SKF , 

AH  ottiers 

Spherical  p<an  beanngs; 

SKF 

AJI  others 

'  NegalwB. 


Weighteol- 
averaoe 
rriargin 
percent- 
age 


140.00 
140  00 

13.69 
13.69 


Ball  bearings: 
SKF 

All  others.. 


180.00 

180  00 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  rrC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Im.port  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceeding(s)  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue 
cintidumping  duty  ordet^  directing 
Customs  officials  to  assess  antidumping 
duty  on  AFBs  from  Sweden  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

|an  W.  Mares, 

Aanistanl  .'k-crptory  for  Imfwri 

Administration. 

March  24. 1989. 
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(A-549-801) 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ball  Bearings  and 
Parts  Thereof  From  Thailand 

aqency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

Acnwi:  Notice. 

SUUUARV:  We  determine  that  ball 
bearings  and  parts  thereof  (hereinafter 
referred  to  as  ball  beanngs  or  the 
subject  merchandise)  from  Thailand  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  determine  that  crUical 
circumstances  do  not  exist  with  respect 
to  imports  of  ball  bearings  from 
Thailand. 

We  have  notified  the  US. 
International  Trade  Commission  (irC! 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  on  all  entries  of  the 
subject  merchandise  from  Thailand  as 
descnbed  in  the  "Continuation  of 
Suspension  of  Liquidation'  section  of 
this  notice  The  ITC  will  determine, 
within  45  days  of  the  publication  of  this 
notice,  whether  these  imports  materially 
injure,  or  threaten  material  injury  tu,  a 
U.S.  industry. 

EFFECTIVE  DATE:  May  3.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanor  Shea  or  .Nancy  Saeed.  Office  nf 
Antidumping  Investigations.  Import 
Administration.  Internationa!  Trmie 
Administration.  U.S.  Department  df 
Commerce,  14fh  Street  and  Constitution 
Avenue.  NW.,  Washington  DC  20?.'\0; 
telephone;  (202)  377-OlM  nr  :i~'--!^77. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  dftcTiine  that  ball  bearings  from 
Thailand  ate  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  m  .tpctiim  '^35(8)  of 
the  Tanff  Act  of  1930.  as  amended  (19 
use.  1fi73dfa))  (the  Act)  The  estimated 
weighted-averHse  dumping  margins  are 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation    section  of 
this  notice.  We  also  determine  that 
critical  circum.stanres  do  not  exist  with 
respect  to  imports  of  ball  l>earings  from 
Thailand,  as  outlined  in  the  "Critical 
Circumstances"  section  of  this  notice. 

Case  History 

Since  our  notice  of  prelim.inar\' 
determination  (53  VR  45334,  November  9. 
1988).  the  following  events  have 
occurred  Respondents  and  petitioner 
requested  that  the  final  detcnninations 
in  all  of  the  antidumping  duty 


investigations  of  antifriction  bearings 
(At'Bs)  be  postponed  until  not  later  than 
135  days  after  the  date  of  publication  of 
the  preliminary  determinations, 
pursuant  to  section  735(a)(2)(A)  of  the 
Act.  On  December  2. 198&  we  issued  a 
notice  postponing  our  final 
determinations  until  not  later  than 
March  24. 1980  (53  FR  49581.  December 
8. 1988).  That  notice  also  announced  the 
scheduling  of  \\f?  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  of  NMB  Thai.  Ltd.  and  Pebnec 
Thai.  Ltd.  (NMB/Pelmec  Thai)  was 
conducted  in  Thailand  and  the  United 
States  during  December  1988  and 
Innuary  1989. 

A  public  hearing  was  held  on 
February  17. 1989.  Petitioner  and 
respondent  filed  prehearing  briefs  on 
February  15, 1989,  and  post-hearing 
briefs  on  February  28, 1989. 

Scofje  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS).  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  dale  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  "Pie 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numberfs)  and  the  appropriate  HTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  this 
investigation. 

This  determination  covers  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  bearings).  For  a 
complete  description  of  these  products, 
see  Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Beanngs)  and  Parts 
Thereof  from  the  FRG"  (hereinafter 
referred  to  as  Appendix  A),  which  is 
published  in  this  issue  of  the  Federal 
Register. 

Class  or  kind  of  .Men  ti.uiiliMJ 

Subsequent  to  the  initiation  of  this 
investigation,  the  Department 
determined  that  the  products  under 
investigation  constitute  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments. 
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arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
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For  Ihose  sales  made  directlv  to 


and  indirect  selling  expenses  including 
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exempt  from  certain  taxes  and  import 
duties  associated  with  other  home 
market  sales,  the  pnces  of  these  sales 


verification  that  the  Thai  home  market 
was  non-viable,  we  did  not  obtain 

information  nn  NMR/Pplmpr-'c  tlvry^ 


an  adjustment  to  constructed  value 
pursuant  to  {  353.15  of  the  Commerce 
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arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below.  , 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 
discussion  of  standing,  see  Appendix  B 
which  is  referred  to  below. 

General  Issues  ' 

Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifncti;;n  Dranngs  (Other 
Than  Tapered  R;)l!er  Boanngs)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereina.^ter  referred  to  as 
Appendix  B)  contains  detailed 
discussions  of  all  issups  timely  raised  b\ 
parties  to  the  proceeding  in  each  of  the 
concurrent  antidumping  dj'\ 
invcstigatmns  involving  AH3s  from  nine 
countries.  The  first  part  of  that 
Appendix  addresses  all  general  issues 
Tiised  during  th°se  investigations  and 
our  treat.ment  nf  these  topics.  The 
general  issues  discussed  therein  are 
listed  below. 

1  Class  or  Kind  of  Merchandise 

2.  Standing 

3  Products  Covered 

4  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 
7  Critical  Circumstances 

8.  Administrati\p  Protective  Order 
Issues 

Following  the  disc'js=i;on  of  gpneral 
i.ssues,  all  remaining  comments  are 
addressed. 

Period  of  Investigation 

The  period  of  investigation  (POIl  is 
October  1,  198^  through  .March  31.  19fla. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  ball 
bearings  from  Thailand  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  L'nitf?d  States  price  to 
the  foreign  market  value  as  specified  in 
the  "United  St<jtes  Price  "  and  "Foreign 
Market  Value"  sections  of  this  notice. 

For  the  reasons  outlined  in  the 
"Foreign  Market  Value"  section  of  this 
notice,  in  accordance  with  section  776(c) 
of  the  Act.  we  have  determined  that  use 
of  the  best  information  available  is 
appropriate  for  NMB/Pelmec  Thai.  For 
purposes  of  this  investigation,  we  have 
relied  on  verified  constructed  value 
information  as  the  best  information 
available. 


United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purch.ise  price,  in 
accordance  with  section  772(bl  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  a 
related  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved:  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sides  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

in  order  to  meet  the  minimum 
reporting  requirement  of  33  percent  [see. 
Alternative  Reporting  Requirements 
section  of  Appendix  B).  NMBPelncc 
Thai  had  to  report  both  identical  and 
similar  home  market  matches  which  we 
used  in  our  fair  value  com.parisons.  We 
calculated  ESP  based  on  packed,  c.i.f., 
and  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  ESP,  where 
appropriate,  for  freight  forwarding 
expenses,  marine  insurance,  US.  duty. 
U.S.  inland  freight,  and  US,  brokerage 
and  handling  expenses,  in  accordance 
with  section  772(d)(2)  of  the  Act.  We 
also  made  deductions,  where 
appropriate,  for  discounts.  We  made 
further  deductions  from  ESP,  where 
appropriate,  for  U.S.  credit  expenses 


and  indirect  selling  expenses  including 
advertising,  warranty  expenses, 
inventory  carrying  costs,  product 
liability  expenses,  and  all  other  general 
indirect  selling  expenses  pursu.int  to 
section  772(e)  (1)  and  (21  of  the  Act. 

NMn/Pelmec  Thai  caicuhi'ed  the 
product  liability  expense  based  on  the 
yearly  expense.  We  recalculated  this 
expense  for  the  period  of  investig,Ttion 
based  on  infornidlion  obtained  at 
verification. 

For  inventory  carrying  costs,  NMB/ 
Pelmec  Thai  did  not  report  the  period 
between  production  and  transit  in  its 
calculaaon.  We  therefore  included  ll.is 
period  in  cir  recalculation  of  this 
expanse  based  on  information  obtained 
at  venlicatiun.  [St't^,  Credit  and 
Inventory  Carrying  Costs  section  of 
Appendix  B.) 

Due  to  minor  clerical  errors  found  at 
vehi'icdtion,  we  recalculated  freight 
forwarding  and  indirect  selling  expenses 
incurred  in  Thailand  and  in  the  United 
Stales. 

During  verification,  we  found  that 
NMB/Peimec  Thai  had  purchase  price 
s.iles  which  had  been  reported  dS  ESP 
sales.  Therefore,  for  purposes  of  this 
detcrminati'in,  we  have  treated  those 
sales  as  purchase  price.  For  purchase 
price  transactions,  we  deducted  from 
the  gross  unit  pric-c,  where  appropriate, 
freight  forwarding  expenses,  marine 
insurance.  U.S.  duty.  U.S.  inland  freight, 
and  U.S.  brokerage  and  handling 
expenses  in  accordance  with  section 
772(d|(21  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 
disrnnnls. 

Fortign  Market  Value 

Bcsed  on  information  rcpor'ed  in  t'  ■> 

questionn'tire  respon'».  we 
prelimina'-'ly  determined  tnat  the  Thai 
home  market  was  viable.  However. 
0^1  mg  veiifi-ation  we  found  that  NMB/ 
Pelmec  Th.ii  had  misrrpnrted  three 
types  of  sales  in  its  home  market 
database.  These  are:  (1)  bales  lo 
Sincapore  which  are  re-imported  into 
1  hailand;  (2)  bonded  warenouse-lo- 
bonded  warohouso  sales:  and  (1) 
ranee!'. "d  s  ;ies. 

With  respect  to  the  sales  to  Singapore 
that  were  re-imported  into  Thailand,  we 
found  at  verification  that  NMB/Pelmec 
Thai  had  knowledge  that  these  sales 
were  ultimately  destined  for  delivery 
and  consumption  in  Thailand.  However. 
knowledge  is  only  one  factor  that  we 
considered  in  determining  whether  these 
sales  are  appropriately  home  market  or 
third  country  sales.  We  also  considered 
the  other,  unusual  circumstances 
surrounding  these  transactions.  For 
example,  because  these  sales  were 


exempt  from  certain  taxes  and  import 
duties  associated  with  other  home 
market  sales,  the  prices  of  these  sales 
were  not  typical  home  market  prices.  In 
addition,  the  goods  are  physically 
exported  from  Thailand,  and  the  first 
sale  to  an  unrelated  party  takes  place  m 
Singapore.  Lastly,  these  sales  earn 
export  subsidies  and  are  considered 
exports  by  the  Government  of  Thailand 
for  purposes  of  maintaining  export 
statistics.  All  of  these  factors  combined 
outweigh  the  importance  of  knowledge 
of  the  final  destination  in  the 
determination  of  whether  these  sales  are 
properiy  considered  home  market  or 
third  country  sales.  Therefore,  we  have 
determined  that  these  sales  are 
appropriately  considered  third  country 
sales. 

A  large  percentage  of  NMB/Pelmec 
Thai's  home  market  sales  of  ball 
bearings  are  made  from  its  own  bonded 
warehouse  to  the  bonded  warehouse  of 
a  related  original  equipment 
manufacturer  (OEM)  in  Thailand. 
Bonded  warehouses  in  Thailand  are  by 
their  very  nature  for  exportation  and,  as 
such,  bonded  warehouse  sales  between 
related  parties  cannot  be  considered 
domestic  sales.  Our  treatment  of  these 
sales  in  this  investigation  is  not 
inconsistent  with  our  treatment  of  these 
same  sales  In  the  concurrent 
countervailing  duty  investigation.  In  that 
case,  we  did  not  include  such  sales  in 
our  calculation  of  export  subsidies 
because  we  could  not  determine  with 
certainty  that  the  merchandise  involved 
in  these  transactions  was,  in  fact 
exported.  [See.  DOC  Position  to 
Comment  4  in  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Partial  Countervailing  Duty  Order  Ball 
Bearings  and  Parts  Thereof  from 
Thailand  which  is  published  in  this 
issue  of  the  Federal  Register.) 

With  respect  to  certain  other  sales 
included  in  NMB/Pelmec  Thai's  home 
market  database,  we  found  at 
verification  that  these  sales  were 
cancelled  and,  therefore,  should  not 
have  been  reported. 

Excluding  the  sales  exported  to 
Singapore  and  re-imported  into 
Thailand,  the  bonded  warehouse-fo- 
bonded  warehouse  sales,  and  the 
cancelled  sales  from  the  total  volume  of 
NMB/Pelmec  Thai's  home  market  sales, 
we  determine  that  the  home  market  was 
not  viable  and,  therefore,  does  not  serve 
as  the  appropriate  basis  for  foreign 
market  value.  [See  also.  Market 
Viability  section  of  Appendix  B.)  In  the 
absence  of  a  viable  home  market,  our 
preference  is  to  base  foreign  market 
value  on  third  country  prices.  However, 
because  we  did  not  determine  until  after 


verification  that  the  Thai  home  market 
was  non-viable,  we  did  not  obtain 
information  on  NMB/Pelmec's  third 
country  sales.  Therefore,  as  best 
information  availttble,  we  have  rehed  on 
verified  construcled  value  data  to 
calculate  foreign  market  value. 

We  calculated  the  foreign  market 
value  based  on  constructed  value  in 
accordance  with  section  773(e)  of  the 
Act.  The  constructed  value  included  the 
materials,  fabrication,  general  expenses, 
and  pi-ofit.  The  constructed  value 
submitted  by  NMB/Pelmec  Thai  was 
relied  upon,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued.  (1) 
The  depreciation  expense  was  increased 
to  reflect  the  economic  useful  hfe  of 
assets,  (2)  The  interest  expense  was 
adjusted  by  reducing  the  interest  income 
reported  by  the  respondent  for  income 
which  was  not  related  to  operations.  (3) 
The  GAA  expenses  were  adjusted  to 
reflect  G&A  expenses  of  corporate 
headquarter  operations  which  had  not 
been  fully  allocated  to  the  su!)Sid:ary. 
(4j  The  actual  general  expenses  were 
used  since  these  exceeded  the  statulory 
minimum  requirement  of  ten  percent  of 
materials  and  fabrication  (5)  Imputed 
credit  and  inventory  carrying  costs  we"-*' 
included  in  selling  expenses;  therefore 
the  interest  expense  reflected  on  the 
companies'  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  avoid  double- 
counting. 

Because  the  home  market  is  not 
viable,  we  do  nut  have  data 
representative  of  home  market  profit  to 
include  in  our  constructed  value 
calculations.  However,  had  there  been 
sufficient  time  left  in  the  investigation  to 
request,  analyze,  and  verify  data  on 
sales  to  third  countries,  the  Department 
would  have  established  foreign  market 
value  on  the  basis  of  third  country  sales 
in  light  of  the  non-viability  of  the  Thai 
market.  Since  third  country  sales  data 
would  otherwise  have  been  used,  the 
Department  has  determined  it  is 
appropriate  to  calculate  profit  based  on 
the  third  country  sales  data  which  is 
available.  Consequently,  in  the  absence 
of  complete  information  on  third  country 
sales,  we  have  used,  as  best  infurmatinn 
available,  data  pertaming  to  the  sales  to 
Singapore  as  the  basis  for  calculating 
profit 

For  compan.sons  involving  ESP 
transactions,  we  deducted  all  direct 
selling  expenses  from  the  constructed 
value.  We  made  further  deductions  from 
the  constructed  value  for  indirect  selling 
expenses  up  to  the  amount  of  the  ESP 
cap.  For  comparisons  involving 
purchase  price  transactions,  we  made 


an  adjustment  to  constructed  value 
pursuant  to  §  353.15  of  the  Commerce 
Regulations  for  differences  in 
circumstances  of  sale  between  the  two 
markets.  This  adjustment  was  made  for 
differences  in  credit  expenses.  We 
added  U.S.  packing  to  the  constructed 
value  for  both  purchase  price  and  ESP 
transactions. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1),  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
U.S.  sales,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  815  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
F'ederal  Reserve  Bank. 

Critical  Circum.stan(.(  s 

On  August  1, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Thailand.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine 
that: 

(A)  (i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  dan  or 
kind  of  merchandise  which  la  the  aubject  of 
the  investigation:  or 

(ii)  the  peraon  by  whom,  or  for  whose 
account,  the  merchandise  waa  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  ia  ^e  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  Investigation  oi-er  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3KB).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports:  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categories, 
we  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  most 
appropriate  basis  for  our  determinations 
of  critical  circumstances.  Furthermore, 
we  believe  that  company-specific 
critical  circumstances  determinations 
better  fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 
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We  have  asked  all  respondents  in 
e.ich  of  the  .-XFB  mvesHgations  to  supply 
mun'hU'  volume  shipment  data  from 
[dnuary  1986  throuKh  the  present  in 
order  for  the  Department  to  base  the 
critical  circum.stances  determinations  on 
company-specific  data  Based  on  our 
analysis  of  the  monthlv  shipment  data 
submitted  bv  N'MD  Pt.''rr,ec  Thai,  we 
have  found  tha-  imp  i'*s  of  ball  bearings 
have  not  been  miassive  over  a  relatively 
short  period  of  time.  Therefore,  we  find 
that  the  requirements  of  section 
735(a)(31|B)  have  nut  been  met  and  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  ball  bearings  from 
NMB/Polmec  Thai. 

Verification  [ 

We  verified  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b]  of  the 
.Art.  We  used  standard  verification 
pniredures  including  examination  of 
rtjievant  accounting  records  and  original 
source  documents  of  the  respondent. 
Our  verification  results  are  outlined  in 
the  public  versions  of  me  verification 
reports  which  are  on  file  m  the  Central 
Records  Unit  (Room  B-0991  of  the  Main 
Commerce  Building 

Interested  Party  Comments 

.As  noted  a';)ove  all  comments  raised 
bv  parties  to  the  proceedings  in  the 
an*. dumping  duty  investigations  on 
.AFBs  from  nine  countries  are  discussed 
ill  .Appendix  B. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Thailand,  as  defined 
m  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

.Normally,  we  would  instruct  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  weighled-average  amount  by  which 
the  foreign  market  of  ball  bearings  from 
Thailand  exceeds  the  U.S.  price,  which 
in  this  investigation  is  20  40  percent  for 
NMB/Pelmcc  thai  and  all  other 
manufacturers,  producers,  and  exporters 
of  ball  beanngs  from  Thailand. 
H.jwever,  .Article  VI  5  of  the  General 
A>!reement  of  Tariffs  and  Trade 
provides  that    [njo  '   '   '  product  shall 
be  subject  to  both  antidu.mping  and 
countervailing  duties  to  compensate  for 
thf  same  situation  of  dumping  nr  export 


subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act  which  prohibits  assessing 
dumping  duties  on  the  portion  of  the 
margin  attributable  to  an  export 
subsidy,  since  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  Therefore,  the  bonding  rate  in 
this  investigation  will  be  reduced  by  the 
rate  attributable  to  the  export  subsidies 
found  in  the  concurrent  countervailing 
duty  determination.  Accordingly,  for 
duty  deposit  purposes,  the  bonding  rate 
is  zero  for  NMB/Pelmec  Thai  and  all 
other  manufacturers,  producers,  and 
exporters  of  ball  bearings  from 
Thailand. 

The  cash  deposit  or  bonding  rate 
established  in  the  preliminary 
determination  shall  remain  in  effect  with 
respect  to  entries  or  withdrawals  from 
warehouse  made  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  products 
under  investigation,  the  proceeding  will 
be  terminated  and  all  securities  posted 
as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use.  1673d(d)). 
fan  W.  Mans, 

Assistant  Secretary  for  Import 
Adwinistration. 
March  24. 1989. 
[W.  Doc.  88-8064  Filed  .'>-2-89;  8:45  am) 
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Final  Determinations  of  Sales  at  Less 
Than  Fair  Value;  Antifriction  Bearings 
(Other  Ttian  Spherical  Plain  Bearings 
and  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  the  United 
Kingdom;  and  Final  Determination  of 
Sales  at  Not  Less  Than  Fair  Value: 
Spherical  Plain  Bearings  Parts  Thereof 
From  the  United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  determine  that 
antifriction  bearings  (other  than 
spherical  plain  or  tapered  roller 
bearings)  and  parts  thereof  (hereinafter 
referred  to  as  AFBs  or  the  subject 
merchandise)  from  the  United  Kingdom 
(UK)  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  and  that  spherical  plain  bearings 
from  the  UK  are  not  being,  nor  are  likeU 
to  be.  sold  in  the  United  States  at  less 
than  fair  value.  We  also  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  classes  or  kinds  of 
AFBs  from  the  UK. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  US.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  the 
subject  merchandise,  except  sphencal 
plain  bearings,  from  the  UK  as  described 
m  the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice.  The 
ITC  will  determine,  within  45  days  of  the 
publication  of  this  notice,  whether  these 
imports  materially  injure,  or  threaten 
inaterial  injur>-  to,  U.S.  industries. 
EFFECTIVE  DATE:  May  3. 1989. 
FOR  FURTHER  INFORMATION  CONTACT- 
.Mary  S,  Clapp.  or  Carole  Showers, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington 
DC  20230,  telephone:  (202)  377-3965.  nr 
377-3217,  respectively 
SUPPLEMENTARY  INFORMATION: 

Final  Determinations 

We  determine  that  AFBs  from  the  UK 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value  and 
that  spherical  plain  bearings  from  the 
UK  are  not  being,  nor  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 


U.S.C.  1673d(a))  (the  Act),  The  estimated 
weighted-average  dum.pmg  margins  are 
.shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  determine  that  c.-itical 
circumstances  exist  with  respect  to 
imports  of  certain  classes  or  kinds  of 
AFBs  from  the  UK,  as  outlined  m  the 
"Critical  Circumstances"  section  of  this 
notice 

Case  History 

Since  our  notice  of  preliminary 
determinations  f53  FR  45332.  November 
9.  1988).  the  foH.owmg  events  have 
occurrpd.  All  respondents  and  the 
petitioner  reque.-=ted  that  the  final 
determinations  in  all  of  the  antidumping 
duty  investigations  be  postponed  until 
not  later  than  135  days  after  the  date  nt 
publication  of  the  preliminary 
determinations,  pursiMnt  to  section 
735(a)i2)(A)  of  the  Act.  On  December  2, 
19ft8,  we  issued  a  notice  postponing  our 
final  de!e.'.Tiinaticn3  until  not  later  than 
March  24,  1989  (,53  FR  49581,  December 
8, 19f;8|.  That  notice  hiso  announced  the 
scheduHno  of  the  public  hearing  in  these 
investigations. 

Verification  of  the  questionnaire 
responses  was  conducted  in  the  UK  and 
the  United  States  during  November  and 
December  1988  and  lanuary  and 
February  1969. 

A  public  hearing  was  held  on 
February  14, 1969.  Petitioner, 
respondents,  and  other  interested 
parties  have  filed  pre-  and  post-hearing 
briefs. 

Scflpe  of  Investigations 

The  United  States  has  developed  d 
system  of  ta.nff  classification  based  on 
the  international  harmonized  system  of 
customs  nomencli.ture.  On  January  1. 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Hcrtr.onized  Tariff 
Schedule  (HTS),  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  soIt>!y  according  to  the 
appropriate  HTS  item  number.'s).  The 
Department  is  providing  both  -he 
appropriate  Tariff  Schedules  jf  the 
United  Slates  Annotated  (TSUSA)  item 
nunibcr(s)  and  the  appropriate  HTS  item 
number(s)  with  its  product  desciiptions 
for  convenience  and  Customs  purposes. 
The  Department  s  v.-rittf  n  description  of 
the  products  undf  r  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

These  determinations  cover  ball 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (ball  fiearings);  spherical 
roller  bearings;  m.ounted  or  unmounted. 
and  parts  thereof  (spherical  roller 
bearings):  cylindrical  roller  hearings. 


mounted  or  unmounted,  and  parts 
thereof  (cylindrical  roller  bearings); 
needle  roller  bearings,  mounted  or 
unmounted,  and  parts  thereof  (needle 
roller  bearings);  and  spherical  plain 
bearings,  mounted  or  unmounted,  and 
parts  thereof  (including  rod  end 
bearings)  (sphencal  plain  bearings).  For 
a  complete  description  of  these 
products,  see  Appendix  A  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  A)  which  is  published  in  this 
issue  of  the  Federal  Register. 

Class  or  Kind  of  Men  handise 

Subsequent  to  the  initiation  of  these 
investigations,  the  Department 
determined  that  the  products  under 
investigation  constituted  five  separate 
classes  or  kinds  of  merchandise.  After 
consideration  of  all  comments, 
arguments,  and  information  submitted 
by  the  parties,  we  find  no  reason  to  alter 
that  decision.  For  a  full  discussion  of  our 
position  on  class  or  kind  of 
merchandise,  see  Appendix  B  which  is 
referred  to  below. 

Standing 

We  determine  that  petitioner  has 
standing  with  respect  to  each  of  the  five 
classes  or  kinds  of  merchandise 
described  in  Appendix  A.  For  a  full 
discussion  of  standing  see  Appendix  B 
which  is  referred  to  below. 

General  Issues 

Appendix  B  to  the  "Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany"  (hereinafter  referred  to  as 
Appendix  B)  contains  detailed 
discussions  of  all  issues  timely  raised  by 
parties  to  the  proceeding  in  each  of  the 
concurrent  antidumping  duty 
investigations  involving  AFBs  from  nine 
countries.  The  first  part  of  that 
Appendix  addresses  all  general  issues 
raised  during  these  investigations  and 
our  treatment  of  these  topics.  The 
general  issues  discussed  therein  are 
listed  below. 

1.  Class  or  Kind  of  Merchandise 

2.  Standing 

3.  Products  Covered 

4.  Basis  for  Cost  of  Production 
Investigations 

5.  Market  Viability 

6.  Alternative  Reporting  Requirements 

7.  Critical  Circumstances 

8.  Administrative  Protective  Order 
Issues. 


Following  the  discussion  of  general 
issues,  all  remaining  comments  are 
addressed. 

Voluntary  Respondent 

[See,  Miscellaneous  section  of 
Appendix  B.) 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1. 19«7  through  March  31. 198tt. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
AFBs  from  the  UK  to  the  United  Stales 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

For  the  reasons  cited  below,  in 
accordance  with  section  776(c)  of  the 
Act.  we  have  determined  that  use  of  the 
best  information  available  is 
appropriate  for  INA.  This  statutory 
provision  requires  the  Department  to  use 
the  best  information  available 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation". 

In  accordance  with  section  776(c)  of 
the  Act.  we  have  determined  that  use  of 
the  best  information  available  is 
appropriate  for  INA.  [See.  Best 
Information  Available  section  of 
Appendix  B.) 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
info  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

In  those  cases  where  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
Slates  price  based  on  the  following 
elements: 

1.  the  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  a 
related  selling  agent: 

2.  this  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  the  related  selling  agent  located  in 
the  United  States  acted  onlv  as  a 
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All  of  SKFs  U.S.  sales  were  ESP 
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processor  of  salps-rclated 
documpntation  and  a  communication 
link  vs;!h  the  unrela!'?d  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
vsp  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  o.f  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  tnese  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  Jhe  functions 
themselves. 

Where  the  '^a'.e  to  the  f:rs!  unrelated 
purchaser  touk  place  after  irr.portation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  class  or  kind  of  merchandise  for 
each  respondent  is  detailed  below. 

/  Ball  Bearir:<is 

A  RHP  Bearings  (RHPj:  RHP  reported 

that  more  than  33  percent  by  volume  of 
Its  U.S.  sales  were  identical  to  products 
sold  in  the  home  market.  [See. 
Alternative  Reporting  Requirements 
section  of  Appendix  B.)  Therefijre.  we 
have  used  all  US.  sales  with  identical 
home  market  matches  m  our  price-to- 
price  com.pansons. 

We  calculated  purchase  price  and  ESP 
based  on  packed,  f.o  b..  and  delivered 
pnces  to  unrelated  customers  in  the 
United  States.  We  made  deductions 
from  purchase  pnce  and  ESP.  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  transit  insurance. 
ocean  freight,  U.S.  duty,  and  U.S.  inland 
freight  in  accordance  with  section 
772(d|(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 
discounts  and  rebates  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  commissions,  credit 
expenses,  credit  notes,  and  indirect 
selling  expenses  (including  advertising, 
technical  services,  inventory  carrying 
expenses,  product  liability  premiums, 
and  other  miscellaneous  indirect  selling 
expen-,-'3  incurred  in  the  US.  and  hom.e 
miarketsj  pursuant  to  section  772(e)  (1) 
and  (2)  of  the  Act.  We  added  the  amount 
of  value  added  taxes  which  would  have 
been  collected  if  the  merchandise  had 
not  been  exported. 

B,  SKF  <U K. I  Limited  (SKFj:  SKF 
reported  that  more  than  33  percent  b> 
volume  of  its  US  sales  were  identical  to 
products  sold  in  the  home  market.  [See. 
Alternative  Reporting  Requirements 
section  of  Appendix  B.)  Therefore,  we 
have  used  all  US  sales  with  identical 
home  market  matches  in  our  price-to- 
price  comparisons. 


All  of  SKFs  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  based 
on  packed,  f.o.b.  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP. 
where  appropriate,  for  brokerage  and 
handling,  duty,  inland  freight,  marine 
insurance,  and  ocean  freight,  which 
included  foreign  inland  freight,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions,  where 
appropriate,  for  cash  discounts  and 
rebates.  We  made  further  deductions 
from  ESP.  where  appropriate,  for  credit, 
repacking  expenses  in  the  United  States. 
technical  service  expenses,  warranty 
expenses,  and  indirect  selling  expenses 
(including  product  liability,  inventory 
carrying  expenses,  and  other 
miscellaneous  indirect  selling  expenses 
incurred  in  the  U.S.  and  home  markets) 
pursuant  to  sections  772(e)  (1)  and  (2)  of 
the  Act.  We  added  "other  expenses" 
[i.e.,  price  corrections). 

//.  Spherical  Roller  Bearings 

SKF:  SKF  reported  that  more  than  33 
percent  by  volume  of  its  U.S.  sales  were 
identical  to  products  sold  in  the  home 
market.  Therefore,  we  have  used  ail  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

All  of  SKFs  U.S.  sales  were  ESP 
transactions.  We  calculated  ESP  for 
spherical  roller  bearings  based  on 
packed,  c.i.f.,  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  W'e  added  the  amount  of  value 
added  taxes  which  would  have  been 
collected  if  the  merchandise  had  not 
been  exported.  The  adjust.ments  were 
identical  to  those  described  above  for 
ball  bearings. 

///.  Cylindrical  Roller  Bearings 

RHP:  RHP  reported  that  more  than  33 
percent  by  volume  of  its  US  sales  were 
identical  to  products  sold  in  the  home 
market.  Therefore,  we  have  used  all  U.S. 
sales  with  identical  home  market 
matches  in  our  price-to-price 
comparisons. 

We  calculated  ESP  for  cylindrical 
roller  bearings  based  on  packed,  fob. 
and  delivered  prices  to  unrelated 
customers  in  the  United  States.  The 
adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

IV.  Needle  Roller  Bearings 

ISA  Bearing  Co..  Ltd.  (INA):  See.  Best 
Information  Available  section  of 
Appendix  B. 

V.  Spherical  Plain  Bearings 

Rose  Bearings.  Ltd.  (Rose):  Rose 
reported  that  more  than  33  percent  by 
volume  of  its  U.S.  sales  were  identical  to 


products  sold  in  the  home  market. 
Therefore,  except  as  noted  below,  we 
have  used  all  U.S.  sales  with  identical 
home  market  matches  in  our  price-to- 
prire  comparisons. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  factory  prices,  net  of 
discounts,  to  unrelated  customers  in  the 
United  States.  We  added  the  amount  of 
value  added  taxes  which  would  ha\c 
been  collected  if  the  merchandise  had 
not  been  exported. 

All  of  Rose's  sales  were  purchase 
price  transactions.  We  have  excluded 
from  our  calculation  of  United  States 
price  sales  of  bearings  by  Rose  Bearings 
to  the  U.S.  government  for  military/ 
defense  procurement.  These  sales  were 
made  under  Schedule  8  of  the  TSUSA 
and  were  made  prior  to  enactment  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  1988  Act).  As  such.  th.  v 
will  not  be  subject  to  any  antidumping 
duties.  See  e.g..  Final  Affirmative 
Antidumping  Duty  Determination; 
Titanium  Sponge  from  Japan.  (49  PR 
38687.  October  1, 1984).  Therefore,  these 
Schedule  8  bearings  have  not  been 
included  in  our  calculations. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales  and 
constructed  value.  The  calculation  of 
foreign  market  value  for  each  class  or 
kind  of  merchandise  for  each 
respondent  is  detailed  below. 

/.  Ball  Bearings 

A.  RHP:  Petitioner  alleged  that  RHFs 
home  market  sales  of  ball  bearings  were 
made  at  prices  below  the  cost  of 
production  (COP).  Based  on  the 
petitioners  allegation,  we  gathered  and 
verified  data  on  RHFs  production  costs 
for  ball  bearings.  We  calculated  the 
COP  on  the  basis  of  RHP's  cost  of 
materials,  labor,  other  fabrication  costs 
and  general  and  administrative 
expenses.  The  COP  data  submitted  by 
RHP  was  relied  upon,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued.  These  were: 

(1)  Interest  expense  was  adjusted 
from  a  division  specific  interest  rate  to  a 
total  company  interest  rate,  calculated 
based  on  the  percentage  of  net  interest 
expense  to  cost  of  sales. 

(2)  General  and  administrative  (G&A) 
costs  were  adjusted  from  the  division 
specific  G&A  percentage  as  submitted  to 
a  weighted-average  G&A  percentage. 

We  calculated  the  foreign  market 
value  based  on  CV,  where  appropriate, 
in  accordance  with  section  773(e)  of  the 
Act.  CV  was  calculated  on  the  basis  of 


RHP's  material  fabrication  costs  plus 
general  expenses  and  profit.  Actual 
general  expenses  were  used  since  these 
exceeded  the  statutory  minimum 
req\;.'-e;nent  of  ten  percent  of  materials 
and  fabrication.  .Actual  average  profit 
for  h^II  bearings  in  the  home  market 
was  u.sed  because  this  was  higlier  than 
the  statutory  minimum  of  eight  percent. 
Imputed  credit  and  inventory  carrying 
costs  were  included  in  selling  expenses. 
therefore,  interest  expense  reflected  on 
the  company  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
activities  in  order  to  avoid  double 
counting.  Ail  the  changes  noted  under 
the  COP  were  also  made  to  those  cost 
elements  in  CV.  Where  we  compared 
constructed  value  with  purchase  price 
transactions,  we  added  U.S.  packing  and 
adjusted  for  differences  in 
circumstances  of  sale.  For  comparisons 
involving  ESP  transactions,  we  added 
U.S.  packing  and  deducted  all  direct 
selling  expenses  and  indirect  selling 
expenses  up  to  the  amount  of  the  ESP 
cap. 

Where  we  found  that  sufficient  sales 
were  above  cost  to  permit  the  use  of 
these  sales  as  the  basis  for  determining 
foreign  market  value,  we  calculated 
foreign  market  value  based  on  packed, 
c.i.f.  prices  to  unrelated  customers  in  the 
home  market.  We  made  deductions  from 
the  home  market  price,  where 
appropriate,  for  inland  freight,  transit 
insurance,  home  market  packing,  and 
rebates.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses 
pursuant  to  19  CFR  353.15.  We  made  an 
adjustment  for  differences  in 
circumstances  of  sale  for  value-added 
tax  paid  on  home  market  sales  which 
was  not  included  in  the  price  reported 
For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  from  home  market  price, 
where  appropriate,  for  credit  expenses 
and  credit  notes.  We  also  deducted 
indirect  selling  expenses  (including 
advertising,  inventory  carrying 
expenses,  product  liability  insurance 
premiums,  product  liability  expenses, 
technical  services  and  other 
miscellaneous  indirect  geUing  expenses! 
in  accordance  with  19  CFR  353.15(c).  We 
made  an  upward  adjustment  to  the  tax- 
exclusive  home  market  prices  for  the 
value-added  tax  we  computed  for 
United  States  price. 

B.  SKF:  Petitioner  alleged  that  SKK 
U.K.'s  home  market  sales  of  ball 
bearings  were  made  at  prices  below  the 


COP.  Based  on  the  petitioner's 
allegation,  we  gathered  and  verified 
data  on  SKFs  production  costs  for  ball 
bearings.  We  calculated  the  COP  on  the 
basis  of  SKFs  cost  of  materials,  labor, 
other  fabrication  costs  and  general  and 
administrative  expenses.  The  COP  data 
submitted  by  SKF  U.K.  was  relied  upon, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued.  These  were: 

(1)  Manufacturing  costs  for  the  fourth 
quarter  of  1987  were  adjusted  to  reflect 
the  weighted-average  result  of  1987 
because  of  unexplainable  fluctuations  in 
costs  among  the  quarters, 

(2)  General  expenses  for  the  first 
quarter  1988  were  ad|usted  to  reflect 
SKF  U.K.'s  share  of  actual  research  and 
development  (R&D)  expenses  incurred 
by  a  related  company, 

(3)  Interest  expense  was  adjusted  to 
reflect  the  net  financial  expense  related 
to  operations  of  the  SKF  consolidated 
corporation. 

(4)  Genera!  expenses  were  adjusted  to 
correct  a  clerical  error  and  to  include  a 
portion  of  the  headquarter  expenses 
which  had  not  been  allocated  to  the 
subsidiaries. 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  m.arkci 
value  based  on  constructed  value  |CV) 
since  there  were  insufficient  sales  at  or 
above  the  COP.  CV  was  calculated  on 
the  basis  of  SKFs  matenai  fabrication 
costs  plus  general  expenses  and  profit 
Actual  general  expenses  were  used 
since  these  exceeded  the  statutory 
minimum  requirement  of  ten  percent  of 
materials  and  fabrication.  The  statutory 
eight  percent  minimum  profit  was 
applied.  Imputed  credit  and  inventory 
carrying  costs  were  included  in  sellmi- 
expenses,  therefore,  interest  expense 
refiected  on  the  company  books  was 
reduced  for  a  portion  of  the  expense 
related  to  these  activities  in  order  to 
avoid  double  counting.  All  the  changes 
noted  under  the  COP  were  also  made  to 
those  cost  elements  in  CV.  We  added 
U.S.  packing.  We  deducted  all  direct 
selling  expenses  and  indirect  selling 
expenses,  up  to  the  amount  of  the  ESP 
cap. 

//.  Spherical  Roller  Bearings 

SKF:  Petitioner  alleged  that  SKF's 
home  market  sales  of  spherical  roller 
bearings  were  made  at  prices  below  the 
COP  Based  on  the  petitioner's 
allegation,  we  gathered  and  verified 
data  on  SKF's  production  costs  for 
spherical  roller  bearings.  We  calculated 
the  COP  on  the  same  basis  described 
above  for  ball  bearings.  The  COP  data 
submitted  by  SKK  was  relied  upon, 
except  in  those  instances  listed  above  in 


the  Foreign  Market  Value  section  of  this 
notice  for  SKF  ball  bearings. 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  prices 
since  we  found  that  all  or  sufficient 
sales  were  above  cost  to  permit  the  use 
of  these  sales  as  the  basis  for 
determining  foreign  market  value. 

We  calculated  foreign  market  value 
based  on  delivered  prices  to  unrelated 
customers  in  the  home  market.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight 
and  rebates.  We  made  no  adjustment  for 
packing. 

Since  all  U.S.  transactions  involved 
ESP.  we  made  further  deductions  from 
home  market  price,  where  appropriate, 
for  credit.  We  also  deducted  indirect 
selling  expenses  (including  inventory 
carrying  costs  and  other  miscellaneous 
indirect  selling  expenses)  in  accordance 
with  19  CFR  353.15(c).  We  made  an 
upward  adjustment  to  the  tax -exclusive 
home  market  prices  for  the  value-added 
tax  we  computed  for  United  States 
price. 

SKF  claimed  deductions  for  inland 
freight  based  on  the  average  cost  per 
kilogram  times  the  shipping  weight  of 
each  product.  SKF  calculated  the 
average  cost  per  kilogram  by  dividmg 
the  total  freight  cost  for  the  POl  by  the 
total  weight  shipped  during  the  POI.  SKF 
calculated  the  shipping  weight  for  each 
product  by  multiplying  the  product's  unit 
weight  times  a  factor  derived  from 
shipping  documents.  At  verification,  we 
found  that  this  factor  was  not 
adequately  supported  by 
documentation.  We  recalculated  inland 
freight  based  on  the  average  cost  per 
kilogram  times  the  unit  weight  of  each 
product. 

SKF  claimed  deductions  for  rebates 
and  based  its  claim  on  the  average 
rebate  paid  to  all  eligible  customers.  We 
have  recalculated  rebates  according  to 
the  specific  rebate  percentage  paid  to 
each  customer. 

SKF  reported  packing  costs  for  home 
market  and  export  sales  based  on 
material  and  labor  costs.  At  verification, 
we  found  these  costs  to  be 
unsubstantiated.  Because  packing 
charges  are  essentially  equivalent 
between  markets,  we  made  no 
adjustment  for  packing.  [See.  Selling 
Expenses  section  of  Appendix  B.) 

SKF  claimed  a  credit  adjustment 
based  on  an  interest  rate  derived  from 
the  commercial  base  rate.  We 
recalculated  credit  based  on  the  interest 
rate  established  during  verification  of 
the  COP  data.  (See.  Credit  section  of 
Appendix  B.) 
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SKF  claimed  an  adjustment  for 
inventory  carrying  cost  based  on  the 
amount  of  time  products  spend  in  both 
the  international  and  the  domestic 
warehouse.  We  made  an  adjustmeni 
based  on  the  amount  of  time  products 
spend  in  the  international  warehouse. 
(See.  Inventory  Carrying  Costs  section 
of  Appendix  B) 

SKF  claimed  an  adjustment  for 
indirect  selling  expenses  based  on 
selling  expenses  and  expenses  allocated 
as  selling  expenses.  We  recalculated 
indirect  selling  expenses  based  on 
selling  expenses  only  [See.  Selling 
Expenses  section  of  Appendix  B.) 

///.  Cylindrical  Roller  Bearings 

RHP:  We  calculated  foreign  market 
value  for  cylindrical  roller  bearings 
based  on  packed,  c.i.f  prices  to 
unrelated  customers  in  the  home  market. 
The  adjustments  were  identical  to  those 
described  above  for  ball  bearings. 

IV.  Needle  Roller  Bearings 

INA:  See,  Best  Information  Available 
section  of  Appendix  B. 

V  Spherical  Plain  Bearings 

ROSE:  We  calculated  foreign  market 
value  for  sphencal  plain  bearings  based 
on  the  packed,  f.o.b.  destination  prices. 
net  of  discounts,  to  unrelated  customers 
in  the  home  market.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight. 
inland  insurance,  and  home  market 
packing.  We  added  U.S.  packing  to  the 
home  market  price,  in  accordance  with 
section  773(a)(1)  of  the  .Act. 

We  made  ad|ustments  to  home  market 
price  for  differences  m  credit  expenses 
pursuant  to  19  CFR  353.15.  We  also 
adjusted  for  commissions  on  sales  in  'ht,- 
home  market   where  appropriate,  using 
indirect  selling  expenses  in  the  United 
States  as  an  offset  to  those  commissions 
pursu.mt  to  section  353.15(c|  of  our 
reg'jlations.  We  made  an  adjustment  for 
differences  in  circumstances  of  sale  for 
value-added  tax  paid  on  home  m.arket 
sales  which  was  not  included  in  the 
pnce  reported 

We  did  not  allow  deductions  f(.)r 
product  liability  premiums  and 
advertising  expenses  because  an 
examination  of  these  expenses  showed 
they  were  indirect,  rather  than  direct, 
selling  expenses,  (See,  Selling  E.xpenses 
section  of  Appendix  B  ) 

Currency  Conversion  ' 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 


US  sales,  in  accordance  with  section 
773(a)(l  I  of  the  Act.  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984  Ail  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  August  1, 1988.  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  the  UK,  Section 
735(a)(31  of  the  Act  provides  th.it  critical 
circumstances  exist  if  we  determine 
that 

(A)  (i)  There  is  a  hi-slory  of  dumping  m  the 
United  State*  or  elsewhere  of  the  cUss  or 
kind  of  merchandise  which  is  the  subiect  of 
the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

We  generally  consider  the  following 

f.ictors  in  detprmining  whether  imports 
have  been  massive  over  a  relatively 
short  penod  of  time;  (1)  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  basket  TSUSA  categones, 
we  requested  specific  data  on  shipments 
of  the  subject  merchandise  as  the  most 
appropnate  basis  for  our  determinations 
of  critical  circumstances.  Furthermore. 
we  believe  that  company-specific 
critical  circumstances  determinations 
be'ter  fulfill  the  ob|ective  of  the  critical 
circumstances  provision  cf  drterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation. 

We  asked  all  respondents  in  each  of 
the  AFB  investigations  to  supply 
monthly  volume  shipment  data  from 
January  1986  through  the  present  in 
order  for  the  Department  to  base  the 
critical  circumstances  determinations  on 
company-specific  data.  We  were  unable 
to  verify  the  shipment  data  provided  by 
INA  and  SKF.  (See.  Critical 
Circumstances  section  of  Appendix  B.) 
Therefore,  as  best  information  available. 
we  are  assuming  that  imports  of  needle 
roller  bearings  by  INA  and  imports  of 
ball  and  spherical  roller  bearings  by 
SKF  have  been  massive  over  a  relatively 
short  penod  of  time.  Based  on  our 
analysis  of  the  monthly  shipment  data 
submitted  by  respondents,  and  'he  best 


information  available  for  INA  and  SKF, 
we  have  found  that  imports  of  the 
following  classes  or  kinds  of 
merchandise  from  the  companies  listed 
below  have  been  massive  over  a 
relatively  short  period  of  time. 

1.  Ball  Bearings— SKF 

2.  Spherical  Roller  Bearings — SKF 

3.  Cylindrical  Roller  Bearings— RMP 

4.  Needle  Roller  Bearings — INA 
Therefore,  we  find  that  the  requirements 
of  section  735(a)(3)(B)  are  met  for  the 
above  companies  and  classes  or  kinds 
of  merchandise. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
currently  no  findings  of  dumping  in  the 
United  States  or  elsewhere  of  the 
subject  merchandise  by  UK 
manufacturers,  producers,  and  exporters 
of  the  subject  merchandise.  However,  it 
is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  from' Italy  (52  FR  24198,  June 
29.  1987).  However,  in  cases  where  the 
foreign  manufacturer  sells  in  the  United 
States  through  a  related  company,  we 
consider  that  lower  margins  may  be 
sufficient.  See.  eg..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Internal-Combustion,  Industrial 
Furkli't  Trucks  from  Japan  (53  FR  12552, 
April  15, 1988).  Since  LNA,  RHP,  and 
SKF  sell  in  the  United  States  through 
related  companies,  and  their  margins 
are  sufficiently  high,  we  find  that  the 
requirements  of  section  735(a)l3)(A)  are 
met  for  these  companies  with  respect  to 
the  classes  or  kinds  listed  below. 
Therefore,  the  following  chart  sets  forth 
our  company-specific  determinations 
with  respect  to  the  existence  of  critical 
circumstances  for  each  company  and 
each  class  or  kind  of  merchandise  from 
the  UK. 


Criticai 
Orcum- 
stances 


Crrtical 
CircurTV 
stances 

Ball  beanngs: 

RHP               .          ,' 

No 

Ck-p 

Yes. 

All  ottwra 

Spriefical  roller  beanngs; 

SKF 

No. 
Na 

All  ottiefs            

Ho. 

Cytindncal  roltef  bearings: 
RHP    _ 

Yes. 

AN  offers 
Needle  'ofler  beaf^igs: 

INA _. 

Ail  others __ _. 

Spherical  plain  t>earir)gs: 

f^ose 

All  ottiers 


Yes 

Yes 
No. 

No 

No. 


Verification 

H.x'-f'pt  where  noted,  we  verified  the 
information  used  in  making  our  final 
determinations  in  accordance  with 
section  7-b(bl  of  'he  Art  We  used 
st.imi.irii  ventira'ion  procedures 
iiicludiiis  exanimntion  of  relevant 
accounting  records  and  original  source 
do-cuments  of  *he  respondents  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  venficafion 
reports  which  are  on  file  m  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

As  noted  above,  all  comments  raised 
by  parties  to  the  proceedings  in  the 
antidumping  duty  investigations  on 
AFBs  from  nine  countries  are  discuss«HJ 
in  .'\pppnd)x  B. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Cu.stoms 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise,  except  sphencal  plain 
beaiings  from  the  UK.  as  defined  in  the 
"Scepe  of  investigations"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  In  those 
situations  where  we  have  found 
affirmative  critical  c;rcur.3tanv;es  m 
both  our  preliminary  determinations  and 
final  determinations,  the  retroactive 
suspension  of  liquidation  ordered  in  our 
preliminary  determinations  ^^1)  rema,n 
in  effect.  In  those  situations  where  have 
found  affirmative  critical  circumsta.nces 
only  in  these  final  determinations,  we 
are  instnicting  the  U.S.  Custums  Service 
to  suspend  liquidaiion  of  such  entries 
that  are  entered  or  withdrawn  from 
warehouse,  for  consampiion.  on  or  after 
the  date  which  is  90  days  prior  to  the 
d.i\p  of  publication  of  the  notice  of  the 
pre'iminary  determinatio.ns  in  these 
investigations  in  the  Federal  Register. 
Finally,  in  those  situatK.ns  wher*^  our 
final  critical  C!r!:umsfancps 
determinations  ire  negative  the 
retrodctive  suspension  of  iiqaidaiion 
ordered  at  the  time  of  the  pr'-iimmary 
detemmations  is  terminaled.  All  cash 


deposits  or  bonds  placed  on  entries 
made  by  these  companie.s  of  siif  h 
merchandise  prior  to  October  27.  limti 
shall  be  refunded.  [See,  Critical 
Circumstana's  section  of  this  notice.) 
The  U.S.  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
lo  the  estimated  amoonts  by  which  the 
foreign  market  v.ilue  of  the  subject 
merchandise  from  the  UK  exceeds  the 
United  States  price  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Bad  beanrtgs: 
RHP. 


SKF ..._ 

All  tone's  

Sprier  ical  rotter  boanngs; 
SKF         , 

All  oihets 


Cyltnoncai  fOUer  bearings- 
RHP     

Alt  ottiers  „. 

NeeiUe  ro>ier  beanngs: 

l^4A 

AH  Of^'-ers 

Sphe'icai  plain  beann9r 
Pose 


AB  oinets.. 


WeigtNed- 
average 
margm 


44.12 
61.14 
54.31 

7.60 
7.69 

43  44 
43  44 

174.1? 
r74.17 

0.00 

oxn 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  additioa  we  are 
making  available  to  the  FTC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  any  of  the 
products  under  investigations,  the 
applicable  proceeding(sJ  will  be 
terminated  and  all  securities  posted  us  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  ITC  determines  that  such  injury 
does  exist  the  Department  will  issue 
antidumping  duty  orders  directing 
Customs  officials  to  assess  antidumping 
duty  on  AFBs  from  the  UK  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 


equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
fan  W.  Mare*. 

Assjslant  Secretary  for  Import 

Administration. 

March  24. 1969 

|FR  Doc  89-6065  Filed  5-2-69;  8:45  am] 
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Final  AtfirriatL-e  Coi„;"!e' »  oiliog  Duty 
Determinations  a-nl  Countervai'ing 
Duty  Orders  Antifriction  Bearings 
(Other  Than  Taperf»d  Ro,fier  Searings) 

and  Parts  T'lereol  From  Si'^o, spore 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  We  determine  that  benefits 
W-.i-M  _onstitute  bounties  or  grants 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Singapore  of  antifriction  bearings 
(other  than  tapered  roller  beanngs)  and 
parts  thereof  ("bearings"),  as  descnbed 
in  Appendix  A  attached  to  Final 
Determinations  of  Sales  ol  Less  Than 
Fair  Value:  AntifricUon  Bearinjis  (Other 
Than  Tapered  Roller  Bearings f  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany  (.^FBs  from  the  FRC).  to  be 
published  concurrently  with  this  notice. 
The  estimated  net  bounty  or  grant  is  2.34 
percent  ad  valorem  for  all 
manufacturers,  producers  or  exporte.^ 
in  Singapore  of  bearings. 

At  the  time  of  our  preliminary 
determinations,  certain  products 
included  in  the  scope  of  these 
investigations  were  nondutiable. 
However,  on  January  1. 1969.  Singapore 
lost  its  Generabzed  System  of 
Preference  status  and  the  products  are 
no  longer  duty-free.  Consequenllj   the 
U.S.  International  Trade  Commission 
(ITC)  is  no  longer  required  to  determine 
whether  imports  of  these  products 
materially  injure,  or  threaten  ma'erial 
injury  to.  b.S.  industries  (see  section  on 
Injury  Determination,  below). 

We  are  directir^  Me  U.S.  Customs 
Serv  ice  to  resume  suspension  of 
liquidation  on  all  entries  of  beanngs 
from  Singapore  that  are  entered,  or   " 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  dale  ol 
publication  of  this  notice,  and  to  n^quire 
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d  cash  deposit  on  entries  of  these 
products  in  an  amount  equal  to  2.34 


programs  under  investigation.  However, 
at  verification  we  did  find  indications 

tV»n1  <«iinrta1ranH  han  n«rtirinatefl  in 


Detcmnnations)),  the  following  events 
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d  cash  deposit  on  entries  of  these 
products  in  an  amount  equal  to  2.34 
percent  ad  valurein- 
EFFfCnVI  DATt  Mdy  3,  19«Vl 
FOM  FURTHER  INFORMATION  CONTACT: 
Eleanor  Shea  or  Ka>  Halpern.  Office  of 
Countervailing  Investi«ations.  Import 
Administration.  International  Trade 
Administration.  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  202.30; 
telephone:  (202)  377-0184  or  377-0192. 
SUm^MCNTARY  INFORMATION: 

Final  Detenninations 

Based  on  our  Investigutions,  v\e 
determine  that  benefits  which  constitute 
bounties  or  grants  wilhm  the  meaning  nf 
section  303  of  the  Tariff  \c\  of  \^m.  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers  or 
exporters  in  Singapore  of  bearniis.  For 
purposes  of  these  investigations,  the 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Monetary  Authority  of  Sm«HPore 
Rediscount  Facility 

•  Production  for  FAport  under  Part  V'l 
of  the  Economic  Expansion  Incentives 
Act 

We  determine  the  estimated  net 
bounty  or  grant  to  be  2.34  percent  ad 
valorem  for  all  manufacturers. 
producers  or  exporters  in  Singapore  uf 
each  class  or  kind  of  antifriction  bearing 
described  in  Appendix  A  attached  to 
AFBs  from  Ihe  FRG. 

Based  on  our  July  13.  1988  decision 
that  the  subject  merchandise  constitutes 
r.ve  separate  classes  or  kinds  of 
merchandise,  the  exports  of  the 
respondent  companies  fall  under  only 
one  class  or  kind  of  merchandise  subject 
to  these  investigations,  ba'l  bearings. 
However,  import  statis'ics  collected  by 
the  Department  indicate  that  Singapore 
exports  products  under  l)asket  Tariff 
Schedules  of  the  Uniled  States 
Annotated  \JS\JSA]  categones  that  may 
include  bearings  in  the  other  foar 
classes  or  kinds.  At  venficafion  the 
Government  of  Singapore  (GC^S)  was 
unable  to  demonstrate  that  only  ball 
beanngs  were  exported  to  the  United 
States  during  the  review  period.  Our 
determinations  therefore  apply  to  all 
classes  or  kinds  of  merchandise  listed  in 
Appendix  \  attached  to  AFBs  from  the 
FRG. 

Sundstrand  Pacific  (Pie  )  Ltd. 
(Sundstrand).  which  was  identified  as  a 
producer  and  exporter  of  at  least  one  of 
the  classes  or  kinds  of  the  subiect 
merchandise,  has  not  responded  to  our 
questionnaires.  As  a  result,  we  have 
insufficient  information  concerning  the 
products  It  produces  and  exports,  or  the 
extent  of  Its  participation  in  fhe 


programs  under  investigation.  However, 
at  veriricatJon  we  did  find  indications 
that  Sundstrand  has  participated  in 
some  of  the  programs  under 
investigation.  Therefore,  as  best 
information  available  (BIA),  we  are 
assigning  to  Sundstrand  the  highest  net 
bounty  or  grant  rate  calculated  in  a 
previous  counten.  ailing  duty  proceeding 
for  Singapore.  The  BIA  rate  for 
Sundstrand  is  4  95  percent  ad  valorem. 
as  set  forth  in  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Refrigeration 
Compressors  fmrn  the  Republic  of 
Singapore  (53  FR  25647,  July  8. 1988). 
Because  Sundstrand's  rate  and  the 
respondents'  rate  are  not  significantly 
different,  we  weight  averaged 
Sundstrand's  rate  with  respondents'  rate 
to  calculate  a  count.-y-wide  rate.  In 
order  to  arrive  at  the  weights  used,  we 
calculated  a  Singapore  dollar  value  for 
imports  of  ball  bearings  entering  the 
United  States  in  calendar  year  1987.  and 
subtracted  from  this  figure  the  exports 
to  the  United  States  of  the  subiect 
merchandise  of  the  two  producer/ 
exporter  respondents.  NMB  Singapore 
Ltd,  (NMB)  and  Pelmec  Industries  (Pte) 
Ltd.  (Pelmec),  plus  the  net  mark-up  on 
exports  to  the  United  States  of  the 
subject  merchandise  of  the  trading 
company  respondent,  Minebea  Co.,  Ltd. 
Singapore  Branch  (MSB),  to  yield  a 
value  for  exports  to  the  United  States  nf 
the  subject  merchandise  assigned  to 
Sundstrand.  For  the  three  respondent 
companies,  the  weight  used  was  the 
ratio  of  their  exports  of  the  subject 
merchandise  to  the  United  States  over 
the  total  value  for  imports  of  ball 
bearings  entering  the  United  States.  For 
Sundstrand.  the  weight  used  was  the 
ratio  of  its  assigned  value  of  imports  of 
the  subject  merchandise  to  the  United 
States  over  the  total  value  for  imports  of 
ball  bearings  entering  the  United  States. 
We  then  multiplied  the  respondents' 
ratio  by  the  calculated  ad  valorem  rate 
found  for  the  two  programs  determined 
to  be  bounties  or  grants,  and  multiplied 
Sundstrand's  ratio  by  the  4.95  percent 
BI.A  rate  Summing  the  two  results 
together,  we  calculated  a  weighted- 
average  country-wide  rate  of  2.34 
percent  ad  valorem.  This  applies  not 
only  to  ball  bearings  but  also  as  BIA  to 
the  other  four  classes  or  kinds. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  these 
investigations  (Preliminary  Affirmative 
Counterx'ailing  Duty  Determinations- 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Singapore.  53  FR  34329. 
September  6, 1988  (Preliminary 


Determinations)},  the  following  events 
have  occurred.  Respondents  submitif  d  a 
supplemental  response  to  our  second 
questionnaire  on  October  26.  1988.  We 
conducted  verification  in  Singapore 
from  November  28  to  December  8, 19>ta. 
of  the  questionnaire  responses  of  the 
COS,  Pelmec,  NMB,  and  MSB. 
Respondents  submitted  an  amended 
response  on  February  21, 1989.  clarif.vmg 
information  and  correcting  certain  errors 
found  during  verification. 

On  August  31. 1988.  the  petitioner 
filed  a  request  pursuant  to  sectiim 
705(a)(1)  of  the  Act  to  postpone  the  final 
determinations  to  coincide  with  the  final 
determinations  in  the  concurrent 
antidumping  investigations.  The 
postponement  notice  was  published  in 
Federal  Register  on  September  29.  1988 
153  FR  38049).  We  subsequently  received 
requests  from  the  petitioner  and  ail 
respondents  in  the  antidumping 
investigations  pursuant  to  sections 
735(a)(2)  (A)  and  (B)  of  the  Act  to 
postpone  the  final  deteiminations  in  the 
antidumping  investigations  until  March 
24,  1989.  The  postponement  notice  was 
published  in  the  Federal  Register  on 
December  8,  1988  (53  FR  49581). 
Accordingly,  the  final  determinations  in 
these  investigations  were  also 
postponed  until  March  24. 1989. 

I>ursuunt  to  section  70:>(a)(l)  of  the 
.Act  and  in  keeping  with  Article  5, 
Piirasraph  3  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXIII  of  the 
General  .Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  we 
terminated  suspension  of  liquidation  on 
all  five  classes  or  kinds  of  merchandise 
as  of  January  4. 1989, 120  days  after  thf 
publication  of  the  Prelimiiuiry 
Dftcrminations. 

Both  petitioner  and  respondents 
requested  a  public  hearing  in  these 
investigations.  Pre-hearing  briefs  were 
filed  by  petitioner  and  respondents  on 
Februa'ry  3, 1989,  and  February  9.  1989, 
respectively.  Both  parties  filed  post- 
hearing  briefs  on  February  21. 1989. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS).  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 


numberfs)  and  the  appropriate  HTS  itnm 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  these 
investigations. 

The  products  covered  by  these 
investigations  constitute  five  separate 
"classes  or  kinds"  of  bearings,  as 
outlined  in  Aopendix  A  attached  to 
AFBs  from  the  FRG. 

Injury  Determination 

Since  Singapore  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701{b|  of  the  Act. 
section  303  of  the  Act  applies  to  these 
investigations.  However.  Singapore  is  a 
signatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and.  at  the  time  of  the 
initiation  of  these  investigations,  ce.rtain 
products  included  in  the  scope  of  these 
investigations  [i.e..  those  classified 
under  TSUSA  categories  681.1010, 
681.1030.  881.3900,  and  692.3295)  were 
nondutiable.  However,  on  January  1, 
1989,  Singapore  lost  its  Generalized 
System  of  Preference  status  and  the 
products  listed  above  are  no  longer 
duty-free.  Consequently,  the  ITC  is  no 
longer  required  to  determine  whether 
imports  of  products  entering  under  these 
categories  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries. 

Analysis  of  Programs 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  October  1. 1988.  to 
September  30, 1987,  which  corresponds 
to  the  fiscal  year  of  the  respondent 
companies. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and  written 
comments  filed  by  petitioner  and 
respondents,  we  determine  the 
following; 

/.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers  or  exporters  in  Singapore  of 
bearings  under  the  following  programs: 

A.  Monetary  Authority  of  Singapore 
(.MAS)  Rediscount  Facility 

The  primary  objective  of  the  M.AS 
rediscounting  scheme  is  to  provide 
exporters  of  locally  manufactured 
export  products  better  access  to  short- 
term  financing.  Under  the  scheme,  the 
MAS  rediscounts  pre-export  and  export 
bills  of  exchange.  Commercial  banks  act 
as  intermediaries  between  the  exporters 


and  the  MAS.  The  bank  i.rst  discounts 
the  bill  with  the  exporter  at  the  MAS 
rediscount  rate  plus  a  maximum  spread 
of  1.5  percent  before  subsequently 
rediscounting  the  bill  with  the  MAS  at 
the  MAS  rediscount  rate. 

All  three  respondent  companies 
participated  m  this  program  during  the 
review  period.  Because  this  program  is 
available  only  to  exporters,  we 
determine  that  it  is  countervailable  to 
the  extent  that  MAS  disf.cunting  is 
offered  at  preferential  rates. 

To  dptermine  whether  financing  under 
this  program  was  made  at  preferential 
rates,  we  compared  the  interest  rates 
charged  on  thtse  loans  to  cur  short-terra 
benchmark.  As  the  benchmark  for  short- 
term  loans,  it  is  our  practice  to  use  the 
national  average  commercial  interest 
rate  or  the  most  comparable, 
predominant  form  of  short-term 
financing.  In  the  case  of  Singapore, 
verification  established  that  there  was 
no  predominant  form  of  short-term 
financing  during  the  review  period.  The 
commercial  bill  rate,  which  we  used  as 
the  benchmark  in  making  our 
preliminary  determinations,  applied  to 
less  than  10  percent  of  the  total 
Singapore  dollar-denominated  short- 
term  I'inancing  during  the  review  period. 
We  therefore  used  a  weighted  average 
of  the  overdraft,  commrrrial  bill,  and 
short-term  loan  rates  as  the  benchmark 
for  purposes  of  our  final  determinations. 
The  data  used  to  calculate  this 
weighted-average  interest  rate  was 
verified  at  the  MAS.  Baspd  on  this 
comparison,  the  rates  on  MAS  financing 
through  Its  rediscountmg  facility  are 
preferential  and,  therefore,  confer 
bounties  or  grants  on  exports  of 
bearings. 

To  calculate  the  benefit  arising  from 
this  program,  we  followed  our  short- 
term  loan  methodology,  which  has  been 
applied  consistently  in  our  past 
determinations  and  which  is  described 
in  more  detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat  Rolled  Products  from 
Argentina:  Final  Affirmative 
Counten-ailing  Duty  Determination  and 
Countcrvading  Duty  Order  (49  FR  18006, 
April  26. 1984):  see  also,  Alhambra 
Foundry  v.  United  States,  626  F.  Supp. 
402  (CIT,  1985). 

We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  Because  we 
verified  that  individual  discount 
transactions  cannot  be  tied  to  exports  of 
specific  products  to  specific  markets,  we 
included  all  discount  transactions  made 
by  the  two  producer/exporter 
respondents.  .NMB  and  Pelmec,  on 
which  interest  was  paid  during  the 


review  period,  and  prorated  the  benefit 
due  to  discount  transactions  on  which 
interest  was  paid  by  the  trading 
company,  MSB.  by  the  ratio  of  its 
exports  to  the  United  States  of  the 
subject  merchandise  over  its  total 
exports.  We  allocated  the  result  over 
NMB  and  Felmec's  total  exports  plus 
MSB's  net  mark-up  on  exports  to  the 
United  States  of  the  subject 
merchandise  to  arrive  at  an  estimated 
net  bounty  or  grant  of  0.08  percent  ad 
valorem. 

B.  Production  for  Export  under  Part  VI  of 
the  Economic  Expansion  Incentives  Act 
(EEIA) 

Under  Part  VI  of  the  EEIA.  90  percent 
of  a  qualifying  company's  incremental 
export  profit  above  a  predetermined 
export  base  is  exempt  from  corporate 
income  tax.  The  export  base  is 
calculated  by  taking  the  average  of  the 
export  profit  levels  in  the  three  years 
preceding  the  application.  The  export 
base  profit  and  ten  percent  of  any 
incremental  export  profit  are  taxed  at 
the  normal  corporate  tax  rate  of  33 
percent  If  there  is  no  export  profit 
above  the  export  base,  no  exemption  is 
permitted.  The  exemption  cannot  be 
carried  forward  or  back. 

An  exporting  company  qualifies  for 
the  exemption  if  its  export  sales  of  a 
product  are  100,000  Singapore  dollars  or 
more,  and  at  least  20  percent  of  the 
value  of  its  total  sales  of  the  product. 

Because  eligibility  for  this  program  is 
contingent  upon  export  performance,  we 
determine  that  if  is  countervailable.  We 
verified  that  only  NMB  claimed  an 
exemption  under  this  program  on  its  tax 
return  filed  during  the  review  period. 
Because  all  products  exported  by  NMB 
Singapore  have  been  approved  under 
this  program,  the  company  does  not 
segregate  exempted  profits  by  product 
or  market.  We  calculated  the  benefit 
under  this  program  by  obtaining  the 
difference  between  what  NMB  paid  in 
corporate  income  tax  during  the  review 
period  with  the  exemption  and  what  it 
would  have  paid  absent  the  exemption. 
We  then  allocated  this  amount  over  the 
total  export  sales  of  the  two  producer/ 
exporter  respondents.  NMB  and  Pelmec. 
plus  MSB's  net  mark-up  on  exports  to 
the  United  States  of  the  subject 
merchandise,  to  arrive  at  an  estimated 
net  bounty  or  grant  of  2.02  percent  ad 
valorem. 

II.  Programs  Determined  Not  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers  or  exporters  in  Singapore  of 
bearings  under  the  following  programs: 
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A  Th«;  Pioneer  Industries  Program  under 

Pirt  II  of 'heEElA 

I  rdf  r  Part  II  of  the  EEIA.  profits  that 

rtrse:  frtirr'  projects  approved  as 

i'Mi'u'tr  ■  activities  are  exempt  from  the 
cdrpoiiite  income  tax  of  33  percent.  The 
Economic  Development  Board  (FDB). 

vvhirh  adrr.iriisters  the  program. 
approves  applications  only  if  they  meet 
bo^h  of  the  following  criteria;  (t)  The 
project  introduces  technology,  know- 
how  or  skills  that  are  substantially  more 
iidvanced  than  th.it  of  the  average  level 
prpvii:lin><  in  the  industry,  and  (2)  there 
dre  no  companies  ir  Singapore 
(.uTfjirning  a  similar  activity  without 
be  ng  awarded  pionefr  status. 
Additionally,  proposed  projects  must 
n.eet  one  or  more  of  the  following 
rnter.a:  (.3]  the  gross  value-added  per 
w(;rker  of  the  project  Is  substantially 
haher  than  the  relevant  industry's  gross 
v;;!ue-added  per  worker,  (4)  the  project 
aupplies  important  parts  and 
components  to  other  industries,  or  (5) 
thn  pro|ect  generates  substantial 
economic  benefits  (as  measured  by  the 
level  of  fixed  asset  investments). 

N'MB  enioyed  pioneer  status  from  1973 
through  19~8.  at  v\hK:h  t.me  all  of  its 
pioneer  benefits  expired,  Pelmec  was 
granted  pirr.eer  status  for  ;hp  penod  of 
juiy  15,  1980  throu;«h  Jiiiy  14,  1990.  The 
COS  specified  how  Pelmec's  application 
met  the  eligibiltiy  criteria  for  pioneer 
status  The  COS  also  provided  industry 
b.-^akdowns  of  approvals  and  rejections 
for  each  \i.hT  from  1978  through  198Z  a 
wndcw  penod  that  spans  the  two  years 
pnor  to  Pdmecs  app'oval  in  1980  and 
the  foi'ou  ir.2  two  years.  During  this 
period,  the  EDB  approved  hundreds  of 
applications  covering  a  broad  range  of 
industries  including  food,  beverage*  and 
tobacco,  textiles.  footv,ear  and  leather, 
wood  and  cork  products,  paper  and 
paper  products,  chemicals,  petroleum 
fi'd  F^'roleuTi  products,  rubber. 
f'  is'ns  pi  't(  -y  and  dinnerware,  basic 
nip'cls,  f-ihricHted  metal  products,  non- 
electrical rr.achinery.  electrical 
n.achinery,  electronic  products  and 
compont T.ts.  transport  equipment. 
p-pcisuin,  photographic,  and  optical 
e(|uipme.'^t.  and  other  manufacturing. 
Durinx  th  s  s.^me  period,  the  FJDB 
rejected  only  a  minuscule  number  of 
applications. 

At  verification  we  found  no  evidence 
that  this  program  is  targeted  toward 
specific  mdvistnes  or  toward  exportHrt 
In  addition,  our  examination  of 
randomly  selected  case  files  at 
verification  indicated  that  the  criteria 
were  applied  consistently  and 
objectively  Therefore,  we  determine 
that  benefits  under  this  program  are  not 
limited  to  a  specific  enterprise  or 


industry,  or  group  of  enterprises  or 
industries,  and  as  such,  are  not 
countervailable. 

B.  Section  16  of  the  Income  Tax  Act 
(ITA) 

The  EDB  administers  section  16  of  the 
ITA  which  provides  an  annual 
allowance  of  three  percent  plus  an 
additional  25  percent  for  the 
depreciation  of  industrial  buildings.  In 
Final  Negative  Counten-ailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Singapore.  53  FR  16304.  May  8, 
1988.  [Wire  Rod),  issued  approximately 
two  weeks  after  the  initiation  of  the 
present  investigations,  we  determined 
that  this  program  is  not  countervailable 
because  these  allowances  are  the 
standard  depreciation  allowances 
permitted  in  Singapore.  Since  that 
determination,  we  have  received  no  new 
facts  or  information  on  changed 
circumstances  with  respect  to  this 
program.  Therefore,  we  continue  to 
consider  this  program  not 
countervailable. 

C.  Section  19A  of  the  ITA 

Section  19A  of  the  ITA  allows  a 
company  to  depreciate  all  capital 
expenditures,  with  the  exception  of 
automobiles  and  robotics,  over  a  three- 
year  period.  In  Wire  Rod.  we 
determined  that  this  provision  is  not 
countervailable  because  it  is  available 
to  all  enterprises  in  Singapore.  Since 
that  determination,  we  have  received  no 
new  facts  or  information  on  changed 
circumstances  with  respect  to  this 
program.  Therefore,  we  continue  to 
consider  this  program  not 
countervailable. 

///.  Programs  Determined  Not  To  Be 
Used 

We  determine,  based  on  verified 
information,  that  manufacturers, 
producers  or  exporters  in  Singapore  of 
bearings  did  not  apply  for,  claim  or 
receive  benefits  during  the  review 
period  for  exports  of  bearings  to  the 
United  States  under  the  following 
programs,  which  were  listed  in  the 
Notice  of  Initiation  (53  FR  15084.  April 
27,  1988): 

A.  Tax  Incentives  under  the  EEIA 

The  EEIA  offers  tax  incentives  under 
the  following  provisions: 

•  Part  IV:  Expansion  of  Established 
Enterprises 

•  Part  VII:  International  Trade 
Incentives 

•  Part  VIII:  Foreign  Loans  for 
Productive  Equipment 

•  Part  IX:  Royalties,  Fees  and 
Development  Contributions 


•  Part  X:  Research  and  Development 
Incentives 

•  Part  XI;  Warehousing  and  Servicing 
Incentives 

B.  Double  Deduction  of  Export 
Promotion  Expenses  under  the  ITA 

C.  Research  and  Development  (R&D) 
Incentives 

D.  Other  EDB  Programs 

E.  Research  and  Development 
Assistance  Scheme  (RDAS) 

For  a  complete  description  of  these 
programs,  see  the  Preliminary 

Dt'trrn;inations 

Comments 

Comment  1:  Petitioner  claims  that  all 
classes  or  kinds  of  merchandise  should 
be  covered  by  the  duty  deposit  rate. 
since  the  COS  could  not  prove  that  there 
were  no  exports  of  the  four  classes  or 
kinds  other  than  ball  bearings. 

Rf;spondents  argue  that  the 
investigations  should  be  terminated  with 
respect  to  these  other  four  classes  or 
kinds  because  ball  bearings  are  the  only 
product  mentioned  in  the  petition. 
Respondents  contend  that  petitioner  has 
not  shown  that  there  are  exports  to  the 
United  States  of  the  subject 
merchandise  other  than  ball  bearings. 

POC  Pjsillon:  Prior  to  the  preliminary 
determinations,  we  determined  that  the 
subject  merchandise  in  these 
investigations  would  be  divided  into  five 
classes  or  kinds.  The  three  respondent 
companies  export  only  bail  bearings. 
Stindstrand,  which  was  identified  by  the 
COS  as  a  producer  and  exporter  of  the 
subject  merchandise,  did  not  respond  to 
our  questionnaires.  As  a  result,  \^e  do 
not  know  what  class  or  kind  of 
merchandise  Sundstrand  produces  or 
exports.  Sundstrand  submitted  a  letter 
indicating  that  they  export  goods  to  the 
United  States  under  TSUSA  categories 
which  could  include  all  five  classes  or 
kinds  of  the  subject  merchandise. 
Furthermore,  during  verification,  the 
COS  was  unable  to  demonstrate  that  no 
other  classes  or  kinds  of  merchandise 
other  than  ball  bearings  are  exported  to 
the  L'riited  States.  Therefore,  these 
determinations  apply  to  all  five  classes 
or  kinds  of  merchandise  subject  to  these 
investigations. 

Comment  2:  Petitioner  argues  that  the 
Department  should  not  use  the  three- 
month  rate  on  commercial  bills  as  the 
benchmark  for  this  program  because  it  is 
not  the  most  prevalent  form  of  short- 
term  financing.  In  a  previous  case.  Final 
Negative  Countervailing  Duty 
Determinatiuns:  Certain  Textile  Mill 
Products  and  Apparel  from  Singapore. 
50  FR  9840,  May  6. 1985  [Textiles),  the 


Department  used  the  commercial  bill 
rate  as  the  benchmark.  Petitioner  argues 
that  the  situation  in  Singapore  has 
changed  significantly  since  that 
determination,  and  that  the  Department 
should  therefore  not  use  the  commercial 
bill  rate  for  the  benchmark  Moreover, 
petitioner  claims  the  commerci.il  bill 
rate  is  itself  preferential  since  there  is 
no  reserve  requirement  associated  with 
it.  Petitioner  asserts  that  the  Department 
should  use  a  weighted  average  of  the 
overdraft  rate  and  the  rate  for  short- 
term  loans  as  the  benchmark. 
Respondents  argue  that  the 
comm.ercial  bill  rate  is  the  appropriate 
benchmark  because  it  is  the  most 
sim.ilar  type  of  financing  to  that 
provided  by  the  MAS  Rediscount 
Facility,  since  both  types  of  financing 
are  used  to  finance  trade.  Respondents 
state  that  there  is  no  reserve 
requirement  on  commercial  bills 
because  commercial  bills  are  secured  by 
accounts  receivable.  Furthermore, 
respondents  claim  that  commercial  bills 
actually  represented  a  smaller 
percentage  of  short-term  financing 
during  Textiles  than  they  do  now. 

DOC  Position:  We  used  a  weighted 
average  of  the  three  types  of  short-term 
financing  available  exclusively  in 
Singapore  dollars,  namely,  overdrafts, 
short-term  loans  and  comm.ercial  bills, 
because  this  weighted  average  best 
represents  the  market  cost  to  an 
exporter  of  financing  short-term  cash 
needs.  In  our  view,  the  commercial  bill 
rate  does  not  reflect  this  cost  as  it 
represents  less  than  10  percent  of 
overdrafts,  short-term  loans  and 
commercial  bills  during  the  review 
period.  We  disagree  with  petitioner. 
however,  that  com.mercial  bills  should 
not  be  included  in  the  calculation  of  the 
national  average  short-term  rate. 
Commercial  bills  are  an  alternative  form 
of  financing  available  to  exporters  and 
should  thus  be  included  in  the  weighted 
average.  Trust  receipts,  a  fourth  type  of 
shori-term  financing  used  to  finaiice 
imports,  were  not  included  in  our 
formula  because  we  do  not  have 
adequate  data  on  this  type  of  financing. 
some  of  which  may  be  given  in  foreign 
currency. 

Comment  3.  Respondents  argue  that 
the  benchmark  should  be  calculated  for 
the  review  period  rather  than 
calculating  one  benchmark  for  calendar 
year  1986  and  one  for  calendar  year 
1987. 

DOC  Position:  We  agree  that  the 
benchmark  should  be  calculated  for  the 
review  period  for  purposes  of  these 
investigations.  However,  we  want  to 
stress  that  calculating  a  benchmark  for  a 
review  period  that  does  not  coincide 
with  a  calendar  year  may  not  be 


applicable  to  other  investigations.  First, 
in  these  investigations  we  have 
published  data  on  a  weekly  and  monthly 
basis  which  permitted  us  to  calculate 
the  benchmark  over  the  review  period. 
In  situations  where  only  annual  data  is 
available  we  would  have  to  use  a 
calendar-year  benchmark.  Secondly, 
exporters  pay  interest  under  the  MAS 
scheme  at  the  time  the  loan  terms  are 
set.  (Interest  is  paid  up-front  instead  of 
at  the  end  of  the  loan's  term.)  Since  we 
considered  only  those  MAS  loans  for 
which  interest  was  paid  during  the 
review  period,  and,  thus,  only  those 
loans  for  which  the  financing  terms 
were  set  during  the  review  period,  it 
was  appropriate  to  calculate  a 
benchmark  based  on  commercial  loan 
terms  prevailing  during  the  same  period. 
In  situations  where  interest  is  not  paid 
at  the  time  the  loan  terms  are  set,  we 
would  have  to  use  a  calendar-year 
benchmark  because  the  dates  when  the 
terms  of  the  loans  were  set  would  not 
coincide  with  the  review  period. 

Comment  4:  Respondents  argue  that 
verification  showed  that  competition 
had  narrowed  the  commission  charged 
on  commercial  bills  and  that,  as  a  result, 
it  v^■as  inappropriate  to  use  the  0.5Q 
percent  spread  that  was  used  in  the 
preliminary  determinations. 

Petitioner  argues  that  there  is  a  range 
of  possible  spreads  on  commercial  bills, 
from  0.125  percent  to  0.50  percent,  and 
that  the  Department  should  assume  that 
the  highest  possible  spread  applies  in 
the  absence  of  more  specific 
information. 

DOC  Position:  We  used  the  average 
spread  on  each  type  of  financing  in  our 
benchmark  calculation.  We  verified  that 
this  average  is  actually  0.25  percent  for 
commercial  bills,  since  the  average 
commission  charged  is  lower  than  the 
median  of  0  125  percent  and  0.50 
percent,  due  to  competition  among 
banks. 

Comment  5:  Petitioner  claims  that  we 
should  use  exports  to  the  United  States 
as  the  denominator  for  the  MAS  loan 
program  as  best  information  available, 
rather  than  all  exports,  because  the 
respondents  could  not  link  the  loans  to 
specific  export  destinations.  Petitioner 
argues  that  the  Act  calls  for  use  of  best 
information  available  whenever 
respondent  is  unwilling  or  unable  to 
provide  the  informiation  requested. 

Respondents  argre  that  the 
Department  was  correct  to  use  total 
exports  as  the  denominator  in  the 
preliminary  determinations.  They  claim 
that  they  do  not  keep  the  records 
necessary  to  link  the  loans  with  specific 
export  destinations.  Moreover, 
respondents  contend  that  verification 
showed  that  these  loans  were  used  to 


finance  exports  to  destinations  other 
than  the  United  States. 

£>OCfos/7/o/j.- We  agree  with 
respondents.  At  verification  we  found 
that  it  is  not  possible  to  link  loans  to 
specific  export  markets.  One  loan  often 
finances  trade  of  several  products  to 
several  markets.  If  we  could  have 
segregated  the  loans  by  exports  to  the 
United  States  of  the  subject 
merchandise,  this  would  have  been  our 
preference.  Since  this  was  not  possible, 
we  allocated  total  benefits  over  total 
exports  for  the  two  producer/exporter 
respondents.  However,  because  the 
third  respondent,  MSB.  is  a  trading 
company,  we  must  calculate  its  benefits 
with  respect  to  its  net  mark-up  on 
exports  to  the  United  States  of  the 
subject  merchandise.  This  is  done  (1)  to 
avoid  double-counting,  as  MSB's  export 
sales  value  includes  the  price  of  NMB's 
sales  exported  through  MSB.  and  (2) 
because  MSB's  export  sales  value  also 
includes  the  price  of  non-respondents' 
sales  exported  through  MSB. 
Accordingly,  we  prorated  MSB's  benefit 
by  its  exports  to  the  United  Stales  of  the 
subject  merchandise  over  its  total 
exports.  We  then  allocated  NMB's  and 
Pelmec's  total  benefits  plus  MSB's 
prorated  benefit  over  NMB's  and 
Pelmec's  total  exports  plus  MSB's  net 
mark-up  on  its  exports  to  the  United 
States  of  the  subject  merchandise. 

Comment  6:  Petitioner  argues  that  the 
Pioneer  Industries  Program  should  be 
found  countervailable  because  it 
provides  specific  benefits  to  specific 
industries.  Petitioner  argues  that  the 
Department  should  reverse  its 
preliminary  determinations  on  this 
program  for  three  reasons.  The  first  is 
that  the  specificity  test  which  was 
applied  is  not  consistent  with  the  GIT 
decision  in  Cabot  Corp  v.  United  States. 
12  GIT.  694  F.  Supp.  949.  957  (1988)  The 
second  is  that  the  criteria  for  the 
program  are  subjective  and 
unpredictable.  The  third  is  that  the  COS 
has  considerable  discretion  in  the 
implementation  of  this  program. 

Respondents  maintain  that  the  criteria 
used  for  this  program  are  objective  and 
non-limiting.  They  argue  that  the 
Department  verified  that  the  program 
provided  benefits  to  different  types  of 
industries. 

DOC  Position:  At  verification  we 
found  no  evidence  that  this  program  is 
targeted  toward  any  specific  industries 
or  toward  exporters.  See  section  II.  A., 
above. 

Comment  7:  Petitioner  argues  that  the 
Department  should  find  Investment 
Allowances  under  Part  X  of  the  EEIA  to 
be  countervailable.  Petitioner  claims 
that  in  Textiles  the  Department  only 
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^enliMl  numindi  Hvaiidbil:t>  xnd  did  not 
t:\,imlne  the  actua]  impk'rienS.itun  'jf 
the  piDijra.Ti.  PtLtioner  tilleijes  thiit  !*vo 
r('s;v>r,d£'nl  compani«'S  dpplipd  for 
tK.'r'.cfi'.s  under  this  projjra.m  in  lf)8a. 

Respondents  riaim  thril  petitioner  hds 
nut  provided  ar.y  new  information  to 
vvHrrnnt  chdnjiins  the  preliminary 
drlermination  th.it  this  program  whs  not 
tispd. 

DOC  Pusit!o:::  Part  VL\  of  \h>.'  ITAA 
was  found  not  countcrvailable  in 
Tpx!:!p^.  In  Wire  Rod.  Pa-t  VIA  had 
been  amended  and  chansjfd  to  Part  X.  In 
that  investigation,  as  in  the.se 
investigations,  Part  X  was  determined  to 
be  not  used.  TTie  issue  of 
rountervailability  has  consequently  not 
been  addressed.  We  have  no  reason  to 
find  this  program  counter\  ailable  since 
we  have  verified  that  it  was  rol  used, 
.Moreover,  petitioner  is  arguing  that 
respondents  filed  for  bfncfits  outside 
the  review  period.  We  do  not  consider 
information  from  beyond  the  review 
period  unless  there  h:is  bfcn  a  prog'nm 
wide  change. 

Comment  8:  Respond«'nts  claim  that 
the  D<»partment  should  calculate  tf-e 
benefit  for  the  Production  for  Fxpor* 
program  based  on  what  NMB  would 
hrtve  paid  in  taxes  absent  this  program. 
rather  than  on  the  nominal  value  of  the 
tax  exempt  Income,  Respondents  claim 
that  if  NMB  had  not  used  this  program, 
the  company  would  have  used  other 
deduction*  ^-tiich  were  instead  carried 
forward. 

Pefitione"  argues  that  the  Department 
should  i^ore  the  carry  forwards 
because  it  ghould  not  consider  the 
stcondary  effects  of  a  tax  program. 

DOC  Position:  Since  tlie  tax 
exemption  is  based  on  an  mcTcase  in 
export*  over  a  base  year  and  thus 
c.mnot  be  determined  in  advance,  and  a 
decision  whether  or  not  to  use  other 
clediir.tionB  or  carry  them  forward  is  at 
the  tdxpayer'g  discretion,  any 
adjustment  involving  carryforw.srds 
would  be  speculative 

C.i<-r.me::l9:  Petitioner  asserts  that  the 
iluty  deposit  rale  should  be  a  weighted 
average  of  all  duty  deposit  rates, 
including  the  BLA  rate  applied  to 
Suntlstrand. 

Pt^spondents  argue  that  the 
Depdrtment  should  issue  a  separate  rale 
f.i'  Suidstrand,  They  cor.t^ud  that  a 
w:si.'- !ed-dverage  du'y  rate  would 
u:;'ri,.-,'v  penalize  the  companies  which 
;  jr'ii   pated  in  the  investigations. 

DOC  Position:  L'ndt-'r  the  new 
(.uiintcrvailing  duty  regulations,  we  must 
i.ssue  one  country-wide  rate  unless  the 
separate  rates  are  'significantly 
diffeient"  as  defined  in  §  355.20(d)  uf  the 
Department's  regulations.  Sec  53  fR 
5235.1  (December  27,  19tt«J  (to  be 


(udified  at  19  CFR  355.20(d)).  I  he  BIA 
ra'c  fur  SundstranJ  (4.95  percent)  and 
the  v.i<untry-v*ide  rate  for  the  three 
rcsfxindents  [Z.Ui  percent)  are  not 
"significantiy  different.    To  calculate  a 
country-wide  rate,  we  first  calculated 
the  Singapore  dollar  value  of  ball 
bearings  imported  into  the  United  States 
by  multiplying  the  US  dollar  import 
value  for  the  relevant  TSUSA  categories 
by  the  average  exchange  rate  during  the 
review  period.  We  used  imfiorts  for 
calendar  year  19H7  to  approximate  the 
r(vi«w  period  b(H;ause  most  review 
period  export.s  would  have  entered  the 
United  States  during  this  time.  We  then 
subtracted  frnm  this  figure  NMB's  and 
Pelmec  s  exports  to  the  United  States  of 
the  subject  merchandi.se  and  MSB's  net 
mark-up  on  exports  to  the  United  States 
of  the  subioct  merchandise  to  yield  a 
V ui'ue  for  exports  to  the  United  Stales  of 
thi'  subject  merchandise  assigned  to 
Sundstrand    I'd  ubtain  the  country-wide 
ra'e  of  2.34  percent,  we  weight  averaged 
the  ra'e  for  respwidents  and  the  BIA 
rate  fur  Sundstrand  using  each  party's 
(respondents  and  Sundstrand's)  sham 
of  total  imports  of  l)all  he<innK's  to  the 
United  States. 

Comment  10:  Pt.'titioner  argues  that  we 
should  calculate  the  benefit  attributable 
to  Sundstrand  by  adding  the  total 
benefit  attnbutabie  to  NMB  and  Pelmec 
and  allocating  this  amount  over 
Sundstrand's  sales 

DCV7  Pn<t!lior:  We  believe  that  the 
method  of  weight  averaging  explained 
above  in  the  section  on  Final 
Dt-!rrminations  and  in  the  DOC  Position 
on  Commfnt  9  most  accurately 
incorporates  the  BIA  rate  for  Sundstrand 
into  a  counlry-wide  rate, 

Co:r,!r.cnt  11:  Respondents  argue  that 
the  Department  was  not  consistent  with 
the  denominators  used  in  calculating  the 
estimated  net  bounty  or  grant.  For  MSB. 
the  denominator  was  the  mark-up  on 
exports  of  the  subject  merchandise  to 
the  United  S'ates,  and  for  the  other  two 
companies,  the  denominator  was  total 
exports. 

DOC  Position:  MSB  is  a  trading 
company  and  not  a  producer/exporter, 
and  thus  warrants  different  treatment.  It 
would  be  inappropriate  to  use  MSB's 
total  exports  in  the  denominator  for  ihie 
two  reasons  discuised  above  in  the 
DOC  Position  on  Cutnmcnt  5.  We 
therefore  used  its  net  m.ark  up  on 
exports  to  the  United  States  of  the 
subject  merchandise  and  added  this 
figure  to  NMB  8  and  Pelmec's  total 
exports  to  obtain  our  denominator. 
Accordir,gly.  we  pmrateri  MSB's 
benefits  d>  the  ratio  of  us  exporlk  to  the 
United  States  of  the  subject 
merchandise  over  its  total  exports. 


Verification 

Fxrept  where  noted,  we  verified  the 
information  used  in  making  our  final 
determinations  in  accordance  with 
section  776(b)  of  the  Act.  During 
verification,  we  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  inspecting  documents  and 
ledgers,  tracing  information  in  the 
response  to  source  documents, 
accounting  ledgers,  and  financial 
statements,  and  collecting  additional 
information  that  we  deemed  necessary 
for  making  our  final  determinations.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building, 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  resume  suspension  of 
liquidation  on  all  entries  of  all  five 
classes  or  kind*  of  the  subject 
merchandise  from  Singapore  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  accordance  with  section 
706(a)  of  the  Act  (19  U.S.C  1671e).  we 
are  directing  the  U.S.  Customs  Servita  to 
require  a  cash  deposit  for  each  entry 
equal  to  ZM  percent  ad  valorem. 

"Hicse  determinations  and  orders  arc 
published  pursuant  to  section  705(d)  and 
706(a)  of  the  Act  (19  U,S.C.  1671d(d). 

1671e1[a)). 
,March  24. 1989. 
|an  W.  Mares, 

A  SHIS  tan  t  Secretary  for  Import 

Adiniiiixt.-atJon. 
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Final  Affirmative  Countervailing  Duty 
Determination  and  Partial 
Countervailing  Duty  Order  Ball 
Bearings  and  Parts  Thereof  From 
Thailand;  Final  Negative  Countervailing 
Duty  Determinations:  Antifriction 
Bearings  (Other  Than  Ball  or  Tapered 
Roller  Bearings)  and  Parts  Thereof 
From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

SUMMARV:  We  determine  that  benefits 
which  constitute  bounties  or  grants 


within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  of  ball  bearings  and  parts 
thereof  {  "ball  bearings")  as  described  in 
Appendix  A  attached  to  Final 
Determinations  of  Seles  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany  (AFBs  from  the  FRGJ.  to  be 
published  concurrently  with  this  notice. 
The  estimated  net  bounty  or  grant  is 
21.54  percent  ad  valorem  for  all 
m.anufacturors,  producers  or  exporters 
in  Thailand  of  ball  bearings.  We  have 
also  found  that  critical  circumstances  do 
not  exist  with  respect  to  exports  of  ball 
bearings  from  Thailand  (see  section  on 
Critical  Circumstances,  below).  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determinations  where  appropriate  (see 
section  on  I.njury  Determination,  below). 
During  verification  we  found  that  only 
ball  bearings  and  parts  thereof  are 
exported  from  Thailand,  We  are 
therefore  issuing  negative 
determinations  with  respect  to  the 
remaining  four  classes  or  kinds  of 
antifriction  bearings  and  parts  thereof 
("other  bearings")  as  described  in 
Appendix  A  attached  to  AFBs  from  the 
FRG. 

We  are  directing  the  U.S.  Customs 
Service  to  resume  suspension  of 
liquidation  on  all  dutiable  entries  of  ball 
bearings  from  Thailand  ihal  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  on  entries  of  these 
products  in  an  amount  equal  to  21.54 
percent  ad  valorem. 

If  the  ITC  injury  determination  with 
respect  to  the  non-dutiable  TSUSA 
categories  under  which  ball  bearings 
may  enter  the  United  States  is 
affirmative,  we  will  direct  the  U.S. 
Customs  Service  to  resume  suspension 
of  liquidation  on  all  non-dutiable  entries 
of  ball  bearings  from  Thailand  that  are 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the  dale  of 
our  amended  countervailing  duty  order. 
EFFECTIVE  DATE:  May  3.  1089 

rOH  FURTHER  INFORMATION  CONTACT: 

Kay  Halpern  or  Eleanor  Shea.  Office  of 
Countervailing  Investigations,  Import 
.Administration,  International  Trade 
Administration,  US,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone:  (202)  3~7-Oi92  or  377-0184. 

SUPPLEMENTARY  INFORMATION: 


Final  Determinations 


Based  on  our  investigations,  we 
determine  that  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  Thailand  of  ball  bearings. 
For  purposes  of  these  investigations,  the 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Short-Term  Loans  Provided  under 
the  Export  Packing  Credits  Program 

•  Tax  Certificates  for  Exports 

•  Electricity  Discounts  for  Exporters 

•  Tax  and  Duty  Exemptions  under  the 
Investment  Promotion  Act 

We  determine  the  estimated  net  bounty 
or  grant  to  be  21.54  percent  ad  valorem 
for  all  manufacturers,  producers  or 
exporters  in  Thailand  of  ball  bearings. 

Based  on  our  July  13, 1988  decision 
that  the  subject  merchandise  constitutes 
five  separate  classes  or  kinds  of 
merchandise,  the  exports  of  the 
respondent  companies  fall  under  only 
one  class  or  kind  of  merchandise  subject 
to  these  investigations.  However,  since 
import  statistics  collected  by  the 
Department  indicated  that  Thailand  had 
exported  products  under  basket  Tariff 
Schedules  of  the  United  States 
Annotated  (TSVSA]  categories  that 
might  include  bearings  in  the  four  class 
or  kind  categories  other  than  ball 
bearings  and  parts  thereof,  our 
preliminary  determinations  applied  to 
all  classes  or  kinds  of  merchandise 
listed  in  Appendix  A  attached  to  AFBs 
from  the  FRG.  During  verification  we 
found  that  the  only  class  or  kind  of 
merchandise  exported  from  Thailand 
was  ball  bearings  and  parts  thereof. 
Since  there  were  no  classes  or  kinds  of 
merchandise  other  than  ball  bearings 
and  parts  thereof  exported  from 
Thailand,  we  are  issuing  negative 
determinations  with  respect  to 
cylindrical  roller  bearings  and  parts 
thereof,  needle  roller  bearings  and  parts 
thereof,  spherical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  these 
investigations  [Preliminary  Affirmative 
Countervailing  Duty  Determinations: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings}  and  Parts 
Thereof  from  Thailand  (53  FR  34333. 
September  ft  1988)]  [Preliminary 
Determinations),  the  following  events 
have  occurred.  On  October  14. 1988,  we 
sent  a  supplemental  questionnaire  to 
respondents  and  received  a  response  on 
October  26. 1988.  We  conducted 


verification  in  Thailand  from  Dere>  b«» 
6-16, 1988.  of  the  questionnaire 
responses  of  the  Government  of 
Thailand  (GOT).  NMB  Thai  Limited 
(NMB)  and  Pelmec  Thai  Limited 
(Pelmec).  Respondents  submitted 
amended  responses  clarifying 
information  and  correcting  certain  minor 
errors  found  at  verification  on  February 
14. 17.  and  27. 1989. 

On  August  31, 1988,  the  petitioner 
filed  a  request  pursuant  to  section 
705(a)(1)  of  the  Act  to  postpone  the  final 
determinations  to  coincide  with  the  final 
determinations  in  the  concurrent 
antidumping  investigations.  The 
postponement  notice  was  published  in 
the  Federal  Register  on  September  29. 
1988  (53  FR  38049).  We  subsequently 
received  requests  from  the  petitioner 
and  all  respondents  in  the  antidumping 
investigations  pursuant  to  sections 
735(a)(2)(A)  and  (B)  of  the  Act  to 
postpone  the  final  determinations  in  the 
antidu.mping  investigations  until  March 
24, 1989.  The  postponement  notice  was 
published  in  the  Federal  Register  on 
December  8, 1988  (53  FR  49581). 
Accordingly,  the  final  determinations  in 
these  investigations  were  also 
postponed  until  March  24, 1989. 

Pursuant  to  section  705(a)(1)  of  the 
Act  and  in  keeping  with  Article  5. 
Paragraph  3  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI.  and  XXIU  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  we 
terminated  suspension  of  liquidation  on 
all  five  classes  or  kinds  of  merchandise 
as  of  January  4. 1989. 120  days  after  the 
date  of  publication  of  the  Preliminary 
Determ  ina  tions. 

Both  petitioner  and  respondents 
requested  a  public  hearing  in  these 
investigations.  Petitioner  and 
respondents  filed  pre-hearing  briefs  on 
January  27  and  February  9. 1989.  A 
pubhc  hearing  was  held  on  February  10. 
1989.  Petitioner  filed  a  post-hearing  brief 
on  February  21, 1989. 

Scope  of  Investigations 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS).  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  ITFS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  TSUSA  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions  for 
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convenience  and  Customs  purposes.  The 
Departments  v^^;ten  description  of  tlie 
products  under  icvestigalion  remains 
d,sposJtive  as  to  the  scope  of  the 
products  covered  by  these 
investigationi. 

The  products  covered  by  these 
mves ligations  constitute  five  separate 
"cljsses  or  kinds"  of  bearings,  as 
outlined  in  Appendix  A  attached  to 
AFB-i  from  the  FRG. 

Injury  Deleraii nation 

S  Ti.  t'  Thd:!^!id  is  Rol  a  "country 
uriitT  the  Agre-'n'.ent"  within  the 
r;;p:.ninj?  of  sec'.top  'cnlb)  of  the  Act, 
sect. on  .303  of  the  Art  app'its  to  thesu 
investigations  However.  Thailand  is  a 
sigiiittiry  to  the  GenerHl  .\greement  on 
TdiifTs  and  Trade  and  certain  product'* 
included  in  the  scope  of  t.he  boil 
bearings  investigation  may  enter  under 
non-dutiable  TSUS.^  ciitecnries  [i.e.. 
those  cldssified  under  TSL'SA  items 
6m  1010.  681,1030.  f»l,3<>on.  and 
692.32951,  Therefore,  in  arTo-^dnre  with 
section  303(a)(;i,  the  ITC  is  required  to 
dfjtprmine  whether  impor's  of  these 
nopdutidble  products  frnrr.  Thailand 
n.a'e.nally  injure,  or  threaten  material 
iri[iiry  to,  a  U.S.  industrj'  If  the  ITC 
determines  that  imports  of  bail  bearings 
classified  under  these  four  TSL!SA  items 
materially  injure,  or  threaten  matenal 
inju.'7  to.  a  U.S  industry   wp  will  amend 
our  countervailing  duty  order  to  include 
brt!l  bearings  classified  under  these 
TSLS.'X  categones  and  w.il  direct  the 
I'  S  Customs  Service  to  .-psjme 
suspension  of  liquidation  on  all  entries 
i.f  ball  bearings  from  Thailand  under 
the^e  categories  that  are  entered  vr 
w^thdrswn  from  warehou<5P,  for 
cnn.sumption,  cm  or  after  the  date  of 
pi:t:!'c;ation  of  our  amended 
i:i)'i".'er\'ailing  d-jty  order, 

.\r^ysu  of  Pro-ams 

For  purposes  of  these  final 
determinations  the  per  ini  '"or  whifh  we 
are  measuring  Ixiun*  es  ur  ^'^^;•s  \"\\\^ 
review  period  )  Octot>er  1, 1^86  to 
September  30. 1987.  which  corresponds 
to  the  fiscal  year  of  the  respondent 
companies. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  venfication,  and  written 
comments  Hied  by  petitioner  and 
respondents,  we  determine  the 
following: 

/.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grjuis 
are  being  provided  to  manufacturer*. 
producers,  or  exporters  in  Thailand  of 
ball  bearings  under  the  following 
programs: 


A,  Short-Term  Loans  Provided  Under 
the  Export  Packing  Credits  Program 

Export  packing  credits  (EPCs)  arc 
short-term  loans  used  for  either  pre- 
shipment  or  post-shipment  financing. 
Exporters  apply  to  commercial  banks  for 
EPCs.  The  commercial  banks,  in  turn, 
must  submit  an  application  for  approval 
to  the  Bank  of  Thailand  IBOT).  Under 
the  "Regulations  Governing  the 
Purchase  of  Promissory  Notes  Arising 
from  Exports"  (B.  E.  2328|.  effective 
January  2, 1986.  the  DOT  repurchases 
promissory  notes  issued  by  creditworthy 
exporters  through  cotmnercial  banks.  To 
qualify  for  the  repurchase  arrangement 
promissory  notes  must  be  supported  by 
a  letter  of  credit,  sales  contract, 
purchase  order,  usance  bill  or 
warehouse  receipt.  The  notes  are 
available  for  up  to  180  days,  and  interest 
is  paid  on  the  due  date  of  the  loan  rather 
than  the  date  of  receipt. 

The  BO T  cha.T;|e8  an  interest  rate  of 
five  percent  t*r  annum  to  cummert;ial 
banks  on  repurt-hased  packing  credits 
issued  in  connection  with  exports  of 
gcKMJs  specified  in  c.'.tegories  one  and 
two  of  the  "Notification  of  the  Bot^rd  of 
Investment  No  40/25.n.'The 
commercial  banks  are  permitted  to 
charge  evporters  no  mire  than  seven 
percent  per  annum  for  the  purtiiase  of 
such  notes.  For  ,?ouds  other  than  those 
listed  in  categones  cr.e  and  two,  hucb  as 
bearings,  the  repun:ha.se  and  punhase 
rates  are  four  percent  and  seven 
percent,  respectively. 

At  venfir.dtiun  we  fujnd  that,  on  the 
due  date  of  the  loan,  the  DOT  dtints  the 
commercial  bark's  account  for  the 
principal  ami  unt  and  tne  four  percent 
interest  charged  the  commercial  bank.  If 
the  terms  of  tne  loan  are  not  met,  the 
EOT  charges  the  cumtrercial  baiii^  a 
penalty,  retroactive  to  the  first  day  of 
the  loan,  at  an  eight  percent  interest 
rate. 

Similarly,  on  the  due  date  of  the  loan, 
the  conunercial  bank  debits  the 
exporter's  account  for  the  principal 
amount  and  the  maximum  of  seven 
percent  interest  charged  the  exporter.  If 
the  exporter  has  not  met  the  terms  of  the 
loan,  the  commercial  bank  passes  on  the 
additional  eight  percent  penalty  charge 
over  the  term  of  the  loan. 

The  penalty  is  refunded  to  the 
commeixiial  bank  by  the  EOT  and  by  the 
commercial  bank  to  the  exporter  if  the 
company  can  prove  shipment  of  the 
goods  took  place  within  60  days  after 
the  due  date  (in  the  case  of  pre-shipment 
loans),  or  the  foreign  currency  was 
received  within  60  days  after  the  due 
date  (in  the  case  of  post-shipment 
loansl-  Otherwise,  the  penalty  is  not 
refunded.  The  purpose  of  the  penalty 


charge  is  tS  ensure  that  companies  take 
out  F.PC  loans  only  to  finance  art.ial 
export  siiles. 

On  October  1.  iy8H.  the  GOT  issued 
new  regulations  that  coexi.sted  vvith  the 
pri(jr  regulations  until  December  31. 
1988,  On  [.'.nuary  1,  1989,  the  new 
regulations  completely  replaced  the 
former  ones,  Until  |«.niiary  1,  1989. 
exporters  could  stil!  receive  EF'C  loans 
under  the  terms  of  the  program 
described  above.  Under  the  new 
regulations,  the  maximum  rate 
commercial  banks  can  charge  exporters 
was  raided  from  seven  to  10  percent.  In 
addition,  the  EOT  now  rediscounts  only 
up  to  50  percent  of  the  loan  amount. 
whereas  under  the  previous  program  the 
DOT  could  rediscount  the  full  value  of 
the  loan. 

We  verified  that  both  NMB  and 
Pelmec  received  and  paid  interest  on 
FPC  loans  for  exports  of  ball  bearings 
during  the  review  period  and  that  all 
penalty  payments  charged  were 
subsequently  refunded.  Because  only 
exporters  are  eligible  for  thej?e  loans,  we 
determine  that  they  are  countervailable 
to  the  extent  that  they  are  provided  at 
preferential  rates. 

As  the  benchmark  for  short-term 
loans,  it  is  our  practice  to  use  the 
national  average  commercial  interest 
rate  or  the  most  comparable, 
predominant  form  of  short-term 
financing.  For  purposes  of  these 
determinations,  we  are  using  the 
weighted-average  interest  rate  charged 
by  commercial  banks  on  domestic  loans. 
bills  and  overdrafts  during  1987.  and, 
where  loans  were  issued  in  1986,  the 
weighted-average  interest  rate  of  the 
same  composition  for  1986.  This  is  the 
benchmark  that  we  have  applied  in  all 
previous  Thai  cases,  most  recently  in 
Final  Affirmative  Coiinter\-aiUng  Duty 
Dfttrmiration  and  Counterx-ailing  Duty 
Order:  Malleable  Iron  Pipe  Fittings  f rum 
Thailand  54  FR  B439,  February  10. 1989 
{Pipe  Fittings]. 

i'he  data  used  to  calculate  these 
v\eighted-a\erage  interest  rates  was 
verified  at  the  EOT.  Comparing  the 
weighted-average  interest  rates  for  19BH 
and  1987  to  the  rate  charged  on  EPCs. 
we  find  that  the  rate  on  EPCs  is 
preferential  and,  therefore,  confers 
bounties  or  grants  on  exports  of  ball 
bearings. 

To  calculate  Lhs  benefit  from  the  EPC 
loans  on  which  interest  was  paid  during 
the  review  period,  we  followed  the 
short-term  loan  methodology  which  has 
been  applied  consistently  in  our  past 
determinations  and  winch  is  described 
in  more  detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
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Argentina:  Final  Affirmative 

Couptcn.'ailing  Duty  Detenv.inativn  and 
Coun>CT\'ailirg  Duty  Ord.?r  (49  FR  18006. 
April  26.  1984);  see  also.  Alhambra 
Foundry  v.  United  States.  626  F.  Supp. 
402  fCrr.  1985). 

We  compared  the  amount  of  interest 
actuilly  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  Because  we 
veri^ed  that  the  Erc  loans  received  by 
NMB  and  Pelmec  covered  shipments  to 
more  than  one  destination,  we  included 
all  EPC  loans  on  which  interest  was 
paid  during  the  review  period.  We 
calru!  I'ed  the  amount  of  interest  that 
would  have  been  paid  at  the  benchmark 
rate  and  subtracted  the  amount  of 
inte-'^at  (hat  was  actually  paid.  We  then 
divided  the  result  by  the  respondents' 
total  export  sales  during  the  review 
period.  The  esbmated  net  bounty  or 
grant  is  1.42  percent  ad  valorem. 

E.  Tax  Certificates  for  Exports 

Under  the  "Tax  and  Duty 
Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act '  (Tax  and 
Duty  Act),  the  GOT  issues  tax 
certificates  to  exporters  of  record  to 
rebate  indirect  taxes  and  import  duties 
levied  on  inputs  into  exported  products. 
The  rebate  rates  under  the  Tax  and  Duty 
Act  are  computed  on  the  basis  of  an 
input/output  (I/O)  study  inifiallv 
published  in  1980.  based  on  1975  data, 
and  updated  in  1985  using  1980  data 
Using  the  I/O  study's  input  structure 
table,  the  Thai  Ministry  of  Finance 
(MOF)  computes  the  va*ue  of  total 
inputs  (both  imports  and  local 
purchases)  at  ex  factory  prices.  The 
MOF  then  calculates  two  rebate  rates: 
the  "A"  rate  and  the  "B'  r.ile. 

The  "A"  rate  rebates  import  duties 
and  business  and  municipal  taxes  on 
both  imported  and  domestically 
purchased  inputs.  Th'»  "B  "  ra»e  rebates 
only  the  business  and  municipal  taxes 
passed  tluough  on  domestically 
purchased  inputs,  and  is  used  by 
exporters  that  receive  import  duty 
exemptions  or  drawbacks  under  other 
programs.  The  "A"  or  "B"  rate,  as 
appropriate,  is  then  applied  to  the  total 
FOB  value  of  exports  m  the  I/O  sector 
to  determine  the  amount  of  the  rebate. 

Under  the  Tax  and  Duty  Act,  the 
rebates  are  paid  to  companies  through 
fax  certificates  which  can  be  used  to 
pay  other  tax  liabilities.  These  tax 
certificates  can  also  be  tiat»ferred  to 
other  companies  which  can  u.se  them  to 
pay  their  tax  liabilities. 

The  rebate  rates  in  effect  during  the 
review  period  were  announced  on 
February  5, 1986.  in  the  Notification  of 
the  Committee  on  lax  Rebates,  ,\o.  Or. 
1/2529.  The  calculation  of  these  rates 


was  based  on  an  updated  study 
completed  in  1982.  For  exports  of  ball 
bearings  under  Customs  Cooperative 
Council  Nomenclature  (CCCN)  category 
84.62,  the  "A"  rate  is  7  19  percent  and 
the  "B"  rate  is  0.59  percent. 

We  verified  that  both  NMB  and 
Pelmec  received  tax  certificates  at  the 
"B"  rate. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  bounty  or  grant. 
we  must  apply  the  following  analysis. 
First,  we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties. 
Second,  we  analyze  whether  the  (SOT 
properly  ascertained  the  level  of  the 
rebate.  This  includes  a  review  of  the 
sample  used  in  the  study,  including  the 
documentation  and  the  accuracy  of  the 
information  gathered  from  the  sample  on 
input  coefficients,  import  prices  and 
rates  of  duty  on  imported  inputs,  the 
ratio  of  imported  inpi:ts  In  demestically 
produced  inputs  (when,  foi  a  given 
imported  input,  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rales  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  Third,  we 
review  whether  the  rebate  schedules  are 
revised  periodically 

When  the  I/O  study  upon  which  the 
indirect  tax  and  im^port  duty  rebate 
system  is  based  mefts  these  three 
ctrnditions,  the  Department  will  consider 
that  the  s\  stem  does  not  confer  a  bounty 
or  giant  if  the  amount  rebated  for  duties 
and  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 
fixed  amount  set  forth  in  the  rebate 
schedule  for  the  exported  product. 
When  the  system  rebates  duties  and 
indirect  taxes  on  tjoth  physically 
incorporated  and  non-physically 
incorporated  inputs,  we  find  that  a 
bounty  or  giant  exists  to  the  extent  thai 
the  fixed  rebate  exceeds  the  allowable 
rebate  on  physically  incorporated 
inputs. 

Applying  our  three-part  analysis  to 
the  facts  of  this  investigation,  we  found 
that  the  taxes  and  duties  eligible  for 
rebate  under  the  Tax  and  Duly  Act 
include  those  on  materials,  equipment, 
spare  parts  and  machinery  used  in  the 
production  of  exports.  Direct  taxes  such 
as  income  tax  and  taxes  which  are 
otherwise  refundable  or  exempt  are 
excluded  from  the  rebate.  Thus,  the 
program  operates  to  rebate  indirect 
taxes  and  import  duties. 

The  information  obtained  during 
verification  on  the  methodology  and 
sampling  used  in  calculating  the  rebate 
rates  based  on  the  revised  I/O  study 
leads  us  to  conclude  that  the  GOT 
employed  a  reasonable  methodology  for 
establishing  the  rebate  levels. 


Furthermore,  after  a  thorough 
examination  of  the  methodologies 
employed  in  revising  the  19/5  1/0  study 
and  in  calculating  new  rebate  rates 
based  on  the  revised  study,  we  find  that 
the  GOT  has  a  system  in  place  to 
periodically  update  the  rebate 
schedules. 

Although  the  rebate  under  the  Tax 
and  Duty  Act  meets  the  three  conditions 
required  for  indirect  tax  rebate  systems 
not  to  be  considered  a  bounty  or  grant, 
the  inputs  itemized  in  the  COTs 
calculations  include  both  physically 
incorporated  items  as  well  as  non- 
physically  incorporated  items.  Since  the 
indirect  tax  on  non-physically 
incorporated  items  is  also  included  in 
the  GOTs  rebate  rate  calculation,  we 
must  determine  the  extent  to  which  the 
rebate  rates  confer  an  excessive 
remission  of  indirect  taxes.  We  have 
reviewed  the  documentation  and 
printouts  submitted  by  the  GOT  in  its 
response  and  at  verification  showing  a 
detailed  calculation  of  the  rebate  rates. 
Under  the  Tax  and  Duty  Act  these 
calculations  itemize  the  inputs  and  list 
ex-factory  prices,  import  values,  import 
duties  and  taxes,  and  domestic  indirect 
taxes. 

Based  on  verified  information,  we 
calculated  the  indirect  tax  incidence  on 
physically  incorporated  inputs  at  FOB 
prices  according  to  the  nwst  recent  COT 
rebate  rate  calculation.  We  then 
subtracted  the  percentage  of  indirect  tax 
incidence  attributable  to  physically 
incorporated  inputs  from  the  authorized 
rebate  rate.  Using  this  methodology,  the 
overrebale  on  the  "B "  rate  applicable  to 
NMB  and  Pelmec  is  0.49  percent  ad 
valorem. 

C  Electncity  Discounts  for  Exporters 

The  Electricity  Generating  Authority 
of  Thailand  (EGATJ.  the  Metropolitan 
Electricity  Authority  (MEA),  and  the 
Provincial  Electricity  Authority  (PEA) 
administer  discounts  on  electricity  rates 
charged  producers  of  export  products. 
These  discounts  represent 
approximately  20  percent  of  total 
electricity  costs  and  are  available  to  any 
company  eligible  for  and  receiving  tax 
certificates. 

Once  the  export  transactions  have 
been  completed,  the  exporter  may  apply 
for  the  discount  by  presenting  to  the 
electricity  authority  from  which  it 
receives  its  electricity  bill  the 
appropriate  documents  to  verify  that 
export  shipments  have  been  made.  The 
discount  is  calculated  based  on  the 
rebate  rate  in  effect  during  that  year  for 
that  company  and  appears  as  a  credit  on 
a  subsequent  electricity  bill. 
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We  verified  that  N'MB  received 
electricity  discounts  during  the  review 
period  based  on  its  export  shipments 
Because  these  discounts  are  available 
only  to  exporters,  we  determine  that 
•hey  are  countervaiiable. 

We  allocated  the  discounts  rtceived 
over  the  total  value  of  respondents' 
export  sales  during  the  review  period  to 
obtain  an  estimated  net  bounty  or  grant 
of  0.25  percent  ad  va.'-'r>-m 

U.  Tax  and  Duty  Exemptions  Under  the 
Investment  Promotion  Act  (IP.A  ) 
Sections  28.  36(1)  and  31 

The  IPA  of  1977  provides  incentives 
for  investment  to  promote  development 
of  the  Thai  economy  The  IT'.\  is 
administered  by  the  Board  of  Investment 
(BOI)  through  promotion  certiHcates. 
These  certificates  list  the  various 
sections  of  the  IPA  under  which  a 
company  is  eligible  to  receive  benefits. 
We  verified  that  the  certificates  are 
applied  for  and  granted  on  a  case-hy- 
case  basis. 

Section  28  of  the  IPA  provides  an 
exemption  from  payment  of  import 
duties  and  business  and  municipnl  taxes 
on  machinery  and  equipment.  Sectmn 
36(1)  provides  an  exemption  from 
payment  of  duties  and  taxes  on  r.uv  and 
"essential"  materials  used  m  the 
production  of  exports.  At  vprification  we 
found  that  respondents  did  not  use  the 
exemptions  available  under  section 
16(1)  with  respect  to  raw  materials 
physically  incorporated  in  exports 
because  these  raw  materials  enter  duty 
free  through  their  bonded  warehouses. 
Section  31  provides  a  three-  to  eixht- 
year  exemption  from  payment  of 
corporate  income  taxes  on  profits 
derived  from  p.-omoted  activit.es,  as 
well  as  deductions  from  net  profits  for 
losses  incurred  dunng  the  tax  exemption 
period.  We  verified  that  N'MB  and 
Pf Imec  received  exemptions  under  these 
three  sections  of  the  IP,'\  dunng  •he. 
review  period. 

At  verification  we  found  that  the 
certificates  granted  NMB  and  Pelmec 
are  labeled  "export  "  certificates, 
meaning  that  benefits  under  the  1P.\ 
sections  listed  in  them  are  predicated  on 
export  performance.  The  BOI  examines 
a  number  of  criteria  and  conditions 
including  the  supply  and  demand 
conditions  in  the  Thai  and  overseas 
markets.  For  companies  in  "Production 
or  Assembly  of  Electronics"  (the 
industrial  category  under  which  hearing 
producers  qualify  for  IP.A  benefits),  the 
BOI  has  found  that  new  projects  will  not 
be  viable  unless  the  companies  are  able 
to  sell  overseas.  Accordingly,  the  BOI 
places  a  requirement  on  such  companies 
that  their  products  be  "largely  or  fully 
exported  '"  We  therefore  de'ermine  that. 


for  purposes  of  these  investigations,  the 
benefits  received  by  NMB  and  Pelmec 
under  IPA  sections  28.  36(1)  and  ."^1  are 
COunter%ailat(le 

Under  our  tax  m<'thodo!'i«y,  we 
calculated  the  difference  between  the 
amount  each  company  paid  in  income 
taxes  with  the  section  31  exemption 
during  the  review  period  [i.e..  zero)  and 
the  amount  each  would  have  paid  during 
the  review  penod  absent  the  exemption. 
We  then  added  these  tax  savings  to  the 
total  duty  and  lax  exemptions  for 
machinery  and    essential"  materials 
received  by  each  company  under  IPA 
sections  28  and  36(1)  during  the  review 
period,  and  divided  the  result  by  the 
respondents  total  export  sales  during 
the  review  period.  On  this  basis,  we 
calculated  an  estimated  net  bounty  or 
grant  of  19. 38  percent  ad  valorem 

II.  Program  Detentuned  Not  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers  or  exporters  in  Thailand  of 
ball  bearings  under  the  following 
program: 

IPA  Section  34 

Section  34  of  the  IPA  states  that 
dividends  derived  from  a  promoted 
activity  shall  be  granted  an  exemption 
from  compus.ition  of  taxable  income. 
This  e\(:niption  is  applicable  throughout 
the  period  in  which  the  company  issuing 
the  dividends  receives  an  exemption 
from  corporate  income  tax  under  section 
31,  According  to  Thai  tax  law.  dividends 
are  distributed  fro.m  after-tax  income; 
the  distributor  withhulds  an  additional 
dividend  tax.  Section  34  exempts  NMB 
and  Pelmec  fro;n  withholding  this  tax  on 
divide.nds  when  they  issue  dividends  to 
their  foreign  parent  compar./.  Because 
the  section  34  eKeniption  applies  to 
withholding  taxes  on  dividends,  and  the 
dividends  are  paid  b>  respondents  to 
their  foreign  parent,  the  taxes  are  on  the 
parent's  dividend  income,  and  the 
exemption  bestows  no  benefit  on 
respondents.  The  Department  has 
consistently  foumi  that  dividend  tan 
exemptions  for  non-resident 
shareholders  do  not  confer  a 
counters  ailable  benefit.  See  Final 
Results  of  Administrative  Review: 
Bicycle  Tires  and  Tubes  from  Korea  (48 
FR  32205.  July  14. 1983)  and  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Orders:  Ctfiain 
Textile  Mill  Products  and  Apparel  from 
Sri  Lanka  (50  FR  9826.  March  12, 1985). 

///.  Programs  Determined  Not  To  Be 
Used 

We  determine,  based  on  verified 
information,  that  manufacturers. 


producers  or  exporters  in  Thailand  of 
ball  bearings  did  not  apply  for,  claim  or 
receive  benefits  during  the  review 
period  for  exports  of  ball  bearings  to  the 
United  Slates  under  the  following 
programs,  which  were  listed  in  the 
Notice  of  Initiation  (53  FR  15088.  April 
27,  1988): 

A.  Rediscount  of  Industrial  Bills 

B.  Intprnationcl  Trade  Promotion  Fund 

C.  E\port  Processing  Zones 

D  Rfduced  Business  Taxes  for 

Producer's  of  Intermediate  Goods  for 

Export  Industries 
¥..  Tc7\  E\emptions  for  Goodwill  and 

Ro\  a'tv  Payments  under  Section  33  of 

the  IPA 
F.  Double  Deduction  of  Foreign 

Ma -lading  Expenses  under  Section 

36(41  of  the  IPA 

For  a  com.plete  description  of  these 
program,s,  see  the  Preliminary 
Determinations. 

Critical  Circumstances 

Petitioner's  allegation  that  "critical 
circumstances"  exist  in  these 
investigations  is  based  on  aggregated 
TSUSA  categories.  However,  all 
merchandise  imported  under  the 
categories  specified  by  petitioner  in  its 
allegation,  with  the  exception  of  TSUSA 
items  681.1010  and  681,1030.  is  dutiable, 
and  under  section  303  of  the  Act, 
dutiable  merchandise  cannot  be  subject 
to  a  critical  circumstances 
determination.  See  19  U.S.C.  1303(b)(3|. 

For  the  non-dutiable  TSUSA 
categories  681.1010  and  681.1030,  U.S. 
import  statistics  show  that  there  have 
been  no  imports  from  Thailand  in  1987 
or  1988.  However,  there  were  imports 
from  Thailand  under  two  other  non- 
dutiable  basket  TSUSA  categories, 
which  were  not  included  in  petitioner's 
critical  circumstances  allegation  but 
which  are  included  in  the  product  scope 
of  ball  bearings  and  parts  thereof  (see 
Appendix  A  attached  to  Bearings  from 
the  FRG).  Therefore,  we  examined 
whether  critical  circumstances  exist 
with  respect  to  entries  under  these  two 
categories. 

In  determining  whether  critical 
circumstances  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act.  we  must 
examine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that:  (1)  the 
alleged  subsidy  is  inconsistent  with  the 
Agreement,  and  (2)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period. 

In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  we  consider  the 
following  factors:  (1)  the  volume  and 
value  of  the  imports:  (2)  seasonal  trends; 


and  (3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports.  In  making  this  determination 
our  preference  is  to  examine  company- 
specific  shipment  data  on  exports  to  the 
United  States  of  the  subject 
merchandise.  However,  respondents 
cannot  segregate  their  data  to  show 
which  merchandise,  if  any,  entered 
under  the  non-dutiable  TSUS/\ 
categories.  Moreover,  it  is  not  feasible 
within  the  statutory  deadline  for  the 
Department  to  determine  with  certaint> 
the  TSUSA  categories  under  which 
shipments  of  ball  bearings  from 
Thailand  are  classified.  Therefore,  for 
purposes  of  this  investigation,  we 
examined  import  statistics  for  the  two 
basket  TSUSA  categories  under  which 
there  were  entries  from  Thailand  to 
determine  whether  there  have  been 
massive  imports  over  a  relatively  short 
period.  Irnports  from  Thailand  under 
category  1)81.3900  in  1988  were  six 
percent  of  what  they  were  in  1987.  and 
imports  from  Thailand  under  category 
692,3295  were  lower  in  the  three  months 
following  the  filing  of  the  petition  than 
in  the  three  months  preceding  its  filing. 

Since  we  have  not  found  massive 
imports  over  a  relatively  short  period  of 
time,  we  do  not  need  to  consider 
whether  the  alleged  subsidies  are 
inconsistent  with  the  Agreement. 
Therefore,  we  determine  that  critical 
circumstances  do  not  exist. 

Comments 

Comment  1:  Petitioner  argues  that 
there  should  be  only  one  class  or  kind  of 
merchandise,  rather  than  five  classes  or 
kinds  of  merchandise,  because 
respondents  could  circumvent  a 
countervailing  duty  order  covering  only 
one  class  or  kind  of  bearings  by 
exporting  one  or  more  of  the  other  four 
classes  or  kinds  to  the  United  States. 
Respondents  argue  that,  since  they 
export  only  ball  bearings  to  the  United 
States,  the  Department  should  issue 
negative  final  determinations  with 
respect  to  the  other  four  classes  or  kinds 
of  bearings. 

DOC  Position:  Petitioner  has  not 
presented  us  with  information  that 
would  cause  us  to  reconsider  our  June  5. 
1988  decision  in  which  we  divided  the 
bearings  under  investigation  into  five 
classes  or  kinds.  (For  a  more  complete 
discussion  of  our  class  or  kind 
determination,  see  Appendix  B  attached 
to  AFBsfrom  the  FRG.]  At  verification 
we  found  that  the  only  type  of  hearings 
produced  by  respondents  are  ball 
bearings  and  parts  thereof  and  that 
there  are  no  exports  from  Thail.jnd  of 
any  of  the  other  four  classes  or  kinds  of 
merchandise.  Because  we  verified  that 
there  are  no  exports  of  the  other  four 
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classes  or  kinds  of  merchandise,  we  are 
limiting  our  affirmative  uiuntervailing 
duty  dete.-mination  to  ball  bearings,  and 
issuing  negative  determinations  with 
respcv.t  to  the-  other  four  classes  or 
kinds. 

Cumnwm  l  Respondents  argue  that 
we  should  treat  certain  sales  made  to  a 
third  country  that  are  subsequently 
reimported  inio  Thaildnd  as  export  sales 
for  piiPposes  of  the  countervdiling  duly 
investipaiions. 

DOC  Position:  We  are  treating  these 
sales  as  export  sales  for  purposes  of  the 
countervaih.^.g  duty  invesn^arions 
because  the>  benefit  from  export 
subsidies  and  are  included  hi  the  export 
statistics  oflhaiiand  Furthermore. 
these  sales  are  treated  as  export  sales 
by  respondents. 

Cammont  3:  Respondents  note  that  the 
value  of  the  sub)eci  merchandise 
entering  the  United  States  is  greater 
than  the  sales  revenue  received  by  the 
companies  in  Thailand  due  to  a  net 
mark-up  imposed  by  the  parent 
company,  located  in  a  third  country. 
through  which  the  merchandise  is 
invoiced  Respondents  a:-gue  that  if  the 
net  mark-up  is  not  added  to  the 
denominator,  a  distortion  in  the  bounty 
or  grant  ra'e  will  result,  since  the  rate  is 
imposed  as  a  percentage  of  the  value  of 
the  merchandise  entering  the  United 
States.  Peiilioner  states  that  the  mark-up 
should  not  be  included  in  the 
denominator. 

DOC  Position:  We  do  not  consider  it 
appropriate  to  incorporate  mark-ups  or 
mark-downs  levied  in  a  third  counL'y  in 
calculating  our  net  bounty  or  grant  rates 
because  the  bounties  or  grants  were 
received  based  on  the  value  of 
respondents'  sales  as  exported  from 
Thailand.  We  are  therefore  using  this 
value  as  our  denominator. 

Comment  4:  Respondents  argue  that 
their  bonded  warehouse-to-bonded 
warehouse  sales  should  be  added  to  the 
denominator  for  purposes  of  calculating 
benefits  under  the  {P.\.  since  these  sales 
are  considered  export  sales  for  purposes 
of  receiving  benefits  under  the  IPA. 
Petitioner  argues  that  these  sales  should 
not  be  added  to  the  denominator 
because  (1)  they  were  originally 
reported  in  the  questionnaire  response 
as  domcst.c  sales,  and  (2]  there  is  no 
proof  that  they  were  eventually 
exported  out  of  the  country. 

DOC  Position:  'We  are  not  treating 
these  sales  as  export  sales  for  purposes 
of  any  of  the  programs  under 
investigation,  including  benefits 
received  under  the  IPA.  We  have  made 
this  decision  in  order  to  avoid  possible 
double  counting  of  sales.  Respondents 
raised  this  issue  at  verification  and  have 


provided  rj  with  nc  information  to 
demonstr.tf  ;>„i  ;  ,,  se  sales  do  not 
include  sales  between  the  two 
respondents'  bonded  warehouses.  Since 
these  sales  may  include  sales  between 
the  two  respondents  which  were 
subsequently  exported  by  one  of  them, 
such  sales  could  be  double  counted 
against  respondents'  export  sales. 

Furthermore,  the  fact  that 
merchandise  is  placed  in  a  bonded 
warehouse  does  not  automatically  mean 
that  the  merchandise  will  be 
subsequently  exported.  Merchandise 
can  be  subsequently  removed  from  the 
bonded  warehouse  for  domestic 
consumption,  provided  that  appropriate 
duties  are  paid. 

Comments:  Petitioner  argues  that  we 
should  use  for  our  benchmark,  as  best 
information  available,  rates  published 
by  Financing  Foreign  Operations  (FFO) 
and  the  International  Monetary  Fund 
(IMF),  which  ranged  "between  12—15 
percent,"  because  BOT  officials  were 
not  able  to  answer  certain  questions  at 
verification.  Petitioner  states  that  these 
rates  "averaged  approximately  15 
percent"  and  that  we  should  use  15 
percent  as  our  benchmark. 

Respondents  argue  that  we  should  use 
a  company-specific  benchmark  because 
"the  companies  have  demonstrated 
access  to  short-term  commercial  loans 
at  interest  rates  equal  to,  or  lower  than, 
the  allegedly,  "preferential'  interest 
rates  offered  by  the  EPC  program."  They 
state  that  the  assumptions  which 
"underlie  Commerce's  use  of  a 
nationwide  benchmark  in  determining 
whether  to  countervail  short-term 
loans.. .are  not  supported  by  the  facts 
verified  in  this  investigation." 

DOC  Position:  As  stated  in  section 
I.A.,  it  is  our  practice  to  use  as  our 
benchmark  for  short-term  loans  the 
national  average  commercial  interest 
rate  or  the  most  comparable, 
predominant  form  of  short-term 
financing.  Petitioner  has  not  provided 
any  information  showing  that  the  rates 
it  cites  represent  the  most  comparable, 
predominant  form  of  short-term 
financing  in  Thailand.  Moreover,  these 
rates,  as  the  FFO  publication  provided 
by  petitioner  shows,  are  rates  that  were 
in  effect  as  of  the  end  of  August  1986, 
and  are  thus  irrelevant  with  respect  to 
respondents'  EPC  loans  on  which 
interest  was  paid  during  the  review 
period,  since  the  vast  majority  of  these 
loans  were  taken  out  after  August  198a 
With  respect  to  the  IMF  data,  petitioner 
did  not  specify  which  rales  it  considered 
appropriate;  based  on  our  review  of  the 
IMF  rates,  there  is  nothing  that  indicates 
that  these  rates  are  more  reflective  of 
short-term  commercial  rates  than  the 
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national  average  rate  provided  by 
respondents.  Although  BOX  officidls 
were  not  able  to  answer  all  of  our 
questions  at  verification,  we  were  able 
to  verify  the  information  used  to 
construct  the  national  average 
benchmark  rate  provided  in  the 
response 

As  for  respondents'  argume.Tt.  tfie 
facts  verified  in  this  investigation 
indicate  that  the  commercial  loans 
received  by  respondents  are  not 
comparable  to  their  EPC  loans  because 
the  EPC  loans  are  for  significantly 
longer  time  periods  than  the  conmercial 
loans.  Assuming,  a'^uerdc  that  we 
should  consider  a  com.pany-spec.fc 
benchmark,  it  would  therefoie  be 
inappropriate  to  base  such  a  benchmark 
on  these  commercial  loans 

Con\mert  6:  Respondents  m.  ke  two 
:i'-guments  concerning  the  subsequent!) 
refunded  penalty  paym.ents  asses'^ed  on 
the  companies'  EPC  loans.  The  first 
argum.ent  is  that,  since  the  penalty 
charge  tips  the  interest  on  the  loun  over 
the  benchmark  rate,  the  borrower  does 
not  know  whether  he  has  receved  the 
preferential  EPC  rate  net  of  penalties 
until  the  penalty  is  refunded, 
Respondents  therefore  argue  that  all 
loans  f.or  which  pennhies  were  refunded 
,ifter  the  review  period  should  not  be 
founted.  The  second  argument  is  that 
interest  lost  due  to  the  penalt>  charges 
.should  be  subtracted  from  the  benefit 
calculated  for  the  program. 

Ppti'mner  argues  thnt  pen;<ltv 
payments  should  not  be  taken  into 
account  because  they  are  not  a 
perniiSjable  offset  under  section  771(6) 
'jf  the  Act,  Petitioner  adds  that 
re^.Mjndents'  first  argument  sh'.K.Id  rot 
lie  accepted  because  respondents  failed 
to  incorporate  the  other  side  of  the  com 
by  providing  information  on  loans  with 
interest  paid  prior  to  the  review  period 
.'of  v\h:'ih  penalty  refunds  were  made 
during  the  review  period, 

DOC  Po^i::or:  U'e  agree  with 
petiticmer  concerning  respondents  first 
argument.  Because  respondents  a.d  not 
provide  any  information  on  those  loans 
iwith  interest  paid  before  the  re\  iew 
period  for  which  penalties  were 
refunded  during  the  review  period,  we 
have  not  excluded  loans  with  penalties 
refunded  after  the  review  period  from 
our  calculation  of  the  benefit  for  this 
program.  With  regard  to  respondents' 
second  argument,  they  raised  this  issue 
at  verification  and  ha\,e  provided  no 
information  to  demonstrate  that  the 
companies  actually  lost  interest  on  the 
penalty  payments  from  the  time  these 
payments  were  debited  from  their 
accounts  until  the  time  the  p.iymeuts 
were  refunded.  Ci.'iims  of  lost  interest 


are  therefore  speculative  and  have  not 
been  taken  into  account 

Comment  7:  Respondents  argue  that  it 
they  did  not  receive  an  exemption  from 
corporate  income  tax  under  section  31  of 
the  IPA  or  an  exemption  from  indirect 
taxes  and  duties  on  machinery,  machine 
parts  and  "consummables"  (lubricants 
and  other  items  used  with  the  machines) 
under  sections  28  and  36(1 )  of  the  IPA. 
they  would  be  allowed  to  deduct  the 
indirect  taxes  and  duties  paid  on 
consummables  on  their  corporate 
income  tax  returns.  They  therefore 
surest  tliat  we  should  perform  the 
following  calculation  to  avoid  double 
counting:  (1)  obtain  the  difference 
between  the  income  tax  they  would 
have  paid  with  the  deduction  and  the 
tax  they  would  have  paid  without  the 
deduction:  and  (2)  subtract  this 
difference  from  the  total  indirect  tax  and 
duty  exemptions  received  under 
sections  28  and  36(1). 

Petitioner  argues  that  benefits 
received  under  sections  28  and  36(1} 
should  be  calculated  separately  from 
benefits  received  under  section  31 
Petitioner  makes  two  arguments:  (1) 
section  776(1)  of  the  Act  (19  U  SC. 
1671(6))  makes  no  mention  of  double 
counting  in  allowing  the  Department  to 
offset  a  gross  subsidy,  and  (2)  benefits 
the  respondents  would  have  received 
under  one  of  these  IPA  sections  absent 
the  others  are  "speculative." 

DOC  Position:  We  agree  with 
petitioner.  It  is  not  our  policy  to  consider 
the  tax  consequences  of  a  subsidy  when 
calculating  the  benefit  of  that  subsidy 
Such  tax  consequences  are  a  secondary 
effect  that  cannot  be  considered  a  valid 
offset  under  section  771(6)  of  the  Act 
[See.  e.g..  Final  Affirmative 
Countervailing  Duty  Determination:  0:i 
Country  TubuJar  Goods  from  Canada.  51 
FR  15037.  April  22. 1986.)  Furthermore, 
such  tax  consequences  would  be 
speculative  (see  id). 

Comments:  Respondents  argue  that 
the  Department  should  account  for  a 
program-wide  change  regarding  benefits 
received  under  IPA  section  31  due  to  a 
drop  in  the  corporate  income  tax  rate 
from  40  to  35  percent.  They  state  that  we 
should  calculate  the  benefit  for  duty 
deposit  purposes  by  taking  35  percent  of 
their  taxable  Income  from  their  tax 
returns  filed  during  the  review  period 
and  allocate  the  result  over  their  review 
period  sales. 

Petitioner  argues  that  there  should  not 
be  a  program-wide  change  because  the 
amount  of  the  benefit  based  on  the 
change  is  "unclear." 

DOC  Position:  At  verification  we 
found  that  the  corporate  tax  rate- 
applicable  to  respondents  was  reduced 


from  40  to  35  percent,  effective  January 
1.  1986.  We  confirmed  that  the  new  rate 
was  first  applied  to  respondents'  tax 
returns  filed  after  the  review  period 
(which  were  based  on  their  fiscal  year 
beginning  in  1986)  by  examining  their 
returns  filed  during  and  after  the  review 
period  The  actual  effect  of  this 
program-wide  change  can  only  be 
measured  by  taking  35  percent  of 
respondents'  taxable  income  from  their 
tax  returns  filed  after  the  review  period 
and  allocating  the  result  over  their  sales 
from  the  same  period.  However,  we  are 
unable  to  measure  the  effect  of  the 
change  because  respondents  did  not 
provide  us  with  information  regarding 
their  post-review  period  sales.  We 
therefore  based  our  estimated  net  duty 
deposit  rate  for  this  program  on  the 
estimated  net  bounty  or  grant  rate 
calculated  for  the  review  period. 

Con.mtrt  9:  Respondents  a'-gue  that 
tienefits  received  under  IPA  section  34 
do  not  bestow  a  bounty  or  grant  because 
it  is  the  non-resident  shareholders  and 
not  the  --espondent  companies  that  are 
ultimately  liable  for  the  dividend  tax. 
Petitioner  argues  that  benefits  received 
under  se(ition  34  do  bestow  a  bounty  or 
grant  because  "the  amount  of  the 
dividends  paid  is  exempt  from  the  *   '  * 
corporate  tax  rate." 

DOC  IK'sition:  We  agree  with 
respondents.  See  section  II,  above.  VVe 
note  thai  petitioner's  understanding  of 
section  34  is  incorrect.  The  section  34 
exemption  is  applicable  throughout  the 
period  in  which  the  company  issuing  the 
dividends  receives  an  exemption  from 
corporate  income  tax  under  section  31,  It 
would  therefore  not  make  sense  to 
exempt  the  amount  of  dividends  paid 
from  the  corporate  tax  rate. 

Conirrcnt  10:  Petitioner  argues  that 
the  GOT's  I/O  study  on  which  our 
analysis  of  the  Tax  Certificates  for 
Exports  program  is  based  is  out  of  date. 
Petitioner  states  that  we  should 
countervail  the  entire  rebate  rate  of  0.59 
percent  received  by  respondents  as 
"best  information  available." 

Respondents  argue  that  the  I/O  study. 
which  covers  a  broad  spectrum  of 
industries,  is  updated  periodically,  and 
Ihot  we  should  continue  to  base  our 
analysis  on  it.  as  we  have  done  in  all 
previous  Thai  cases. 

DOC  Position:  We  agree  with 
respondents.  The  I/O  study  is  a 
macroeconomic  study  and  has.  as 
respondents  indicate,  been  accepted  in 
all  previous  Thai  investigations,  most 
recently  in  Pipe  Fittings.  Moreover,  as 
stated  in  section  I.E..  we  verified  the 
validity  of  the  I/O  study  during  the 
current  investigations.  The  GOT 
updated  the  I/O  study  in  1985,  using 


1980  data,  for  all  the  output  sectors, 
including  the  one  under  which  bearings 
are  cKissified.  We  have  therefore  used 
this  study  to  assess  the  extent  to  which 
overrebates  w  ere  given  under  the  Tax 
Certificates  for  Exports  program. 

Comment  77.  Petitioner  argues  that 
the  tax  incidence  on  sector  087  (paints 
and  varnishes)  should  not  be  considered 
because  paints  and  varnishes  are  not 
physically  incorporated  in  bearings. 
RespunJents  argue  that,  in  calculating 
the  t.jx  rebate  on  physically 
incorporated  items,  both  the  numerator 
and  denominator  must  have  the  same 
product  coverage.  Since  the 
denominator  covers  the  total  output  of 
the  sector  into  which  bearings  fall 
(sector  111),  the  numerator  should 
therefore  encompass  the  tax  incidence 
on  all  inputs  which  are  physically 
incorporated  in  any  of  the  finished 
products  included  in  this  sector,  as 
opposed  to  just  the  tax  incidence  on  all 
inputs  physically  incorporated  in 
bearings.  Thus,  for  example,  although 
paints  and  varnishes  may  not  be 
physically  incorporated  in  beanngs. 
they  are  physically  incorporated  in  other 
sector  111  products,  Petitioner  rebuts 
respondents  by  stating  that  the 
Department  would  have  to  "conduct  a 
physical  incorporation  verification  for 
each  of  the  products  in  the  sector."  a 
task  which  it  is  not  mandated  to 
perform. 

DOC  Position:  We  agree  with 
petitioner.  Section  776(b)  of  the  Act 
requires  that  the  Department  shall  \  e'if\ 
all  information  relied  upon  in  making  a  ' 
final  determination.  Respondents 
provided  no  information  at  verification 
to  demonstrate  what  the  physically 
incorporated  inputs  are  in  relation  to  the 
entire  output  of  sector  111.  We  have 
therefore  based  our  determination  of  the 


overrebate  received  by  respondents  on 
verified  informafion  by  comparing  the 
rebate  rate  received  to  the  average 
incidence  of  indirect  taxes  on  inputs 
physically  incorporated  in  bearings 
only. 

Comment  12:  A  number  of  interested 
parties  have  questioned  petitioner's 
standing  in  all  the  countervailing  duty 
and  antidumping  duty  investigations 
pertaining  to  antifriction  bearings  (other 
than  tapered  roller  bearings).  We  have 
determined  that  petitioner  had  standing 
to  bring  the  investigation  with  regard  to 
ball  bearings.  For  a  description  of  their 
arguments  and  the  Department's 
position,  see  Appendix  B  attached  to 
AFBs  from  the  FRG. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determinations. 
During  verification,  we  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials,  inspecting  documents 
and  ledgers,  tracing  information  in  the 
response  to  source  documents, 
accounting  ledgers,  and  financial 
statements,  and  collecting  additional 
information  that  we  deemed  necessary 
for  making  our  final  determinations.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  &-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

VVe  are  directmg  the  U.S.  Customs 
Service  to  resume  suspension  of 
liquidation  on  all  dutiable  entries  of  ball 
bea.nngs  from  Thailand  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register.  In  accordance  with  section 
706(a)  of  the  Act  (19  U.S.C.  1671e).  we 
ere  directing  the  U.S.  Customs  Service  to 
require  a  cash  deposit  for  each  such 
entry  equal  to  21.54  percent  ad  valorem. 

If  the  ITC  injury  determination  with 
respect  to  the  non-dutiable  TSUSA 
categories  under  which  ball  bearings 
may  enter  the  United  States  is 
affirmative,  we  will  direct  the  U.S. 
Customs  Service  to  resume  suspension 
of  liquidation  on  all  non-dutiable  entries 
of  ball  bearings  from  Thailand  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
our  amended  countervailing  duty  order. 

rrc  NotiTication 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination  with  respect  to  products 
entered  under  the  four  nondutiable 
TSUSA  categories  included  in  the  scope 
of  the  ball  bearings  investigation.  In 
addition,  we  are  making  available  to  the 
FTC  all  nonprivileged  and 
nonproprietary  information  relating  to 
this  investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  if  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

These  determinations  and  partial 
order  are  published  pursuant  to  section 
705(d)  and  706(a)  of  the  Act  (I9  U.S.C. 
1671d(d),  1671e(a)). 
|an  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

March  24. 1989. 

[FR  Doc.  89-«068  Filed  S-2-«9;  B:45  am) 
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DEPARTMENT  OF  EDUCATION 

ICH3ANOJM.200I 

Gr*duat*  AMlstanc«  in  Areas  of 
National  N«ed  Program;  Invitation  for 
Appllcatk>n«  For  New  Awards  for 
Fiscal  Yaar  (FY)  1989 

Xute  to  Applicants  This  nDtu.e  is  h 
corr.plete  application  packa^f  Tusjeth.  r 
with  the  statute  authonzirg  the  program 
and  applicable  regulations  governing  the 
program  including  the  Education 
Department  General  Administrative 
Regxilations  (EDGAR),  the  notice 
contains  information,  application  fornis. 
and  instructions  needed  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Program:  To  provide — 
through  academic  departments  and 
programs  of  institutions  of  higher 
education — fellowships  to  assist 
graduate  students  of  supenor  ability 
who  demonstrate  Financial  need,  in 
order  to  sustain  and  enhance  the 
capacity  for  teaching  and  researrh  in 
areas  of  national  need. 

Deadline  for  Transmittal  of 
Applications:  June  23,  1989 

A  vailable  Funds:  $12,844,000  of  which 
$5,185,000  is  estimated  for  new  awards 
and  $7,859,000  is  estimated  for 
continuation  awards. 

Estimated  Range  of  Awards  Si  00,000- 
$500,000. 

Estimated  A  verage  Size  of  A  ivnrtis 
$250,000. 

Estimated  Number  of  f^ew  Awank 
21. 

Note:  The  Department  is  nut  Sound  by  »ny 
entimates  in  thi»  notice 

Project  Period:  Up  to  36  month.s 
Applicable  Regulations:  The 
Education  Department  General 

Administrative  Regulations  {EDC.\Rl  iq 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  34  CFR  Part  75  IDirf-r.* 
Grant  Programs).  34  CFR  Part  77 
(Definitions  that  Apply  to  Dupartmcnt 
Regulations),  and  34  CFR  Part  85 
(Govemmentwide  Debarn-ient  and 
Suspension)  (.NonprocuremeTtl  and 
G<jvemmentwide  Requiremen:s  for 
Drug-Free  Workplace  (Grants)). 

Description  of  Pro«^am 

T'".e  Grad^ja'e  A-5s:s*dnr,f  m  Areas  of 
National  Need  Program  is  authorized 
under  Part  D  of  Title  IX  of  the  Higher 
FduraUon  .Act  of  1%5.  as  amended  by 
Pub.  L  9&--i98.  the  Higher  Fduratiori 
AiTii:n;I.Tents  of  ".086  (20  V.  S  C.  in4l- 
n34q). 

Elr^:biJ:y^  iaji!  ]  .\ny  academic 
department,  program  or  unit  (hereafter 
referred  to  as  "academic  department") 


of  an  institution  of  higher  education,  as 
defined  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965.  as  amended,  that 
offers  a  program  of  post-baccalaureate 
study  leading  to  a  graduate  degree  in  an 
area  of  national  need  as  established  in 
the  PRIORITIES  section  of  this  notice 
and  that  has  been  in  existence  for  at 
least  four  years  at  the  time  of 
application  is  eligible  to  apply  for  a 
grant. 

(2)  An  academic  department,  as 
described  in  paragraph  (a)(1)  of  this 
section,  may  submit  a  joint  application 
with  one  or  more  nondegree  granting 
institutions  which  have  formal 
arrangements  for  the  support  of  dm-toral 
dissertation  research  with  degree- 
granting  institutions  For  the  purposes  of 
this  program,  a  nondegree  granting 
institution  is  any  organization  which — 

(i)  Is  described  in  section  501(c)(3)  of 
the  Internal  Revenue  code  of  1954.  and 
18  exempt  from  tax  under  section  501(b) 
of  the  Code. 

(ii)  Is  organized  and  operated 
substantially  to  conduct  scientific  and 
cultural  researrh  and  graduate  training 
programs; 

(in)  Is  not  a  private  foundation: 

(ivj  Has  academic  personnel  for 
instruction  and  counseling  who  meet  the 
standards  of  the  institution  of  higher 
education;  and 

(v)  Has  necessary  research  resources 
not  otherwise  readily  available  in  the 
institution  of  higher  education. 

(b)  An  individual  is  eligible  to  receive 
an  award  from  an  academic  department 
participating  in  th.s  program  if  the 
individual — 

(1)  Has  fina.naal  need,  as  determined 
under  criteria  developed  by  the 
inslitution  of  higher  education; 

(2|  Has  an  excellent  academic  record 
in  the  individual's  prevMus  program  or 
pro^-ams  of  study: 

(?)  Plans  a  teaching  or  research 
caref.- 

(41  Flans  to  pursue  the  highest 
possible  degree  available  in  the 
individual's  course  of  study;  and 

(5)(i)  Is  a  citizen  or  national  of  the 
United  States; 

(ii)  Is  a  permanent  resident  of  the 
United  States: 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  temporary  purposes  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Republic  of  Palau  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  An  institution  must  provide 
assurances  that  it  will  seek  talented 
students  from  traditionally 
underrepresented  backgrounds.  The 


Secretary  suggests  that  applicants 
consider  "traditionally 
underrepresented  backgrounds"  to  mean 
minori;i(r8  and  other  groups,  including 
won^cn,  who  historically  have  been 
underrepresented  in  the  specific  area  of 
graduate  study  for  which  a  fellowship  is 
awarded, 

(d)  The  academic  department  of  the 
institution  of  higher  education  is 
responsible  for  making  accurate 
determination  concerning  the  criteria  in 
paragraph  (b)  of  this  section. 

Priorities 

The  Secretary  gives  an  absolute 
preference  to  applications  tha*  propose 
to  provide  fellowships  in  one  or  more  of 
the  following  areas  of  national  need: 
Chemistry,  Engineering,  Mathematics, 
and  Physics.  Under  34  CFR  75.105(c)(3) 
the  Secretary  funds  under  this 
competition  only  applications  that  meet 
one  or  more  of  these  absolute  priorities. 

Selection  Procedures 

(a)  Geographically  balanced  review 
panels  of  nationally  recognized  scholars 
will  use  the  selection  criteria  to 
evaluate,  score,  and  rank  applications. 

fb)  Consistent  with  an  allocation  of 
awards  based  on  quality  of  competing 
applications,  an  equitable  geographic 
distribution  among  eligible  public  and 
private  institutions  of  higher  education 
will  be  promoted. 

Selectkm  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  cri'eria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  tht; 
pniject  will  meet  the  purpose  of  10 
U.S.C.  1134  1-q,  including  consideration 
of- 

(i)  The  objectives  of  the  project:  and 

(ii)  How  the  cihjectives  of  the  projt'Ct 
further  the  purposes  of  the  a;!tho.'-i7ing 
stjiute. 

(2)  Extent  of  need  for  the  project.  (20 
point.s)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of- 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
nefHis; 


(iii)  How  those  nes ds  wtII  be  met  by 
the  prcject;  and 

(ivj  The  benefits  to  be  gained  by 
Tieet;:xg  Lhose  needs, 

(31  Plan  of  operatioiK  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  pro)e-;l.  luciudng — 

(i  j  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  whirh  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  adm.ini<-traiion  of 
the  project 

(Iii)  How  well  the  objectives  of  th» 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  apphcanf's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (13 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(.A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  quabfications  of  each  of  the 
other  key  person.nel  to  \f  used  in  the 
protect; 

(C)  The  time  that  each  person  re.^erred 
to  in  paragraphs  (b;(4)(ij  (A)  and  (D)  will 
commit  to  the  project;  and 

(Di  How  the  arplicant,  es  part  of  its 
nondiscnminatc-y  er,iplo\  m.enf 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  witiiout 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  dctennine  personnel 
qualifications  u.nder  paragraphs  {b){4)(i) 
(A)  dnd  (E).  the  Secretary  considers — 

(Ai  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project: 
and 

(E)  Any  other  qualifications  that 
pertam  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 


(6)  Evaluation  plan.  [5  points)  The 
Secretary  review.s  each  appljcatioo  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  tbe  applicant's  methods  of 
evaluation — 

(i)  Are  approi»iate  to  the  prcjecf  and 
(ii)  To  thie  extent  poesible.  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75je0 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  [7  points) 
The  Secretary  reviews  each  application 
to  detcrmtnt:  tLe  adequacy  of  the 
resources  that  tlie  appiicant  plans  to 
devote  to  the  project  including  facihties. 
equipment  and  supplies. 

Funding  Requirements:  (a)  No  grant  to 
an  academic  department  of  an 
institution  of  higher  education  shall  be 
less  than  SlOO.OtiO  nor  greater  than 
$500^)00  for  any  fi.sca!  year. 

(b)  From  at  least  60  percei.;  of  the 
funds  received  under  this  program,  an 
academic  dcpai-tment  of  an  institution  of 
high*:r  education  shall,  cons  stent  with 
the  limitations  ;n  this  paragraph,  make 
commiit.Tients  to  graduate  student.s  at 
any  point  of  their  graduate  study  to 
provide  stipends  for  applicable 
expenses  except  for  tuition  and  fees,  for 
the  length  of  time  neces.'san,  to  complete 
the  course  of  graduate  study  Because 
original  awards  to  an  academic 
department  of  an  institution  of  higher 
education  m,ay  not  be  made  for  longer 
than  three  years,  an  academic 
department  of  an  institution  of  higher 
education  may  not  make  a  commitment 
to  a  graduate  student  for  more  than 
three  calendar  years  of  support.  If  an 
institution  successfully  competes  for  a 
new  award  in  a  subsequent  competition, 
a  student  may  receive  additional 
support,  but  in  no  case  shall  a  student 
receive  more  than  five  calendar  years  of 
support. 

(c)  The  size  of  the  stipend  awarded  to 
students  each  year  shall  be  determined 
by  the  institution,  except  that  no  annual 
stipend  awaz^d  under  this  program  may 
exceed  $10,000,  or  the  demonstrated 
level  of  need,  determined  on  the  basis  of 
criteria  developed  by  the  institution, 
whichever  is  less. 

(dj  From  the  remainder  of  funds,  the 
academic  department  or  program  may 
award  fellowship  recipients  amounts  to 
pay  tuition,  fees  and  other  costs  of 
education  not  included  in  student 
stipends.  No  grant  funds  may  be  used 
for  the  general  operational  overhead  of 
the  academic  department. 

Matching  Requirements:  An  academic 
department  must  provide  from  non- 
Federal  sources  an  amount  at  least 
equal  to  25  percent  of  the  grant.  The 
matchmg  fimds  must  be  used  for  the 


same  purposes  as  the  grant  funds,  as 
specified  in  paragraphs  (a)  through  (d) 
of  the  Funding  Requirements  aecbon  of 
this  riotioe. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant  the  applicant  shall— 

(1)  Mail  the  origiiiaJ  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to: 

U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CTDA  *84.200).  Washington.  DC  20202- 
4725.  Of 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washmgton,  DC  time)  on  the  deadline 
date  to: 

U.S.  Departme.Tt  of  Education. 
Application  Control  Center.  Attention: 
(CFDA  «84.200).  Room  #3833,  Regional 
Office  Building  #3.  Washington.  IXl 

(b)  An  applicant  must  show  one  of  tbe 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  fiom  a  commercial  carrier, 

(4J  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NoteK  (1)  The  U.S.  Postal  Semce  doe*  not 
imifonmly  provide  a  dated  postmark.  Before 
relj-ing  o.t  this  method,  an  appiicant  should 
check  mth  its  local  pest  office. 

(2J  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped,  self-addressed 
postcard  containing  the  CFD.A  number 
and  title  of  this  program 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  pro\'ided  by  the 
DeparLme.'it— in  Item  10  of  the 
Application  for  Federal  A.ssistance 
{Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  three  parts,  lliese  parts  are 
organized  in  the  same  manner  Oiat  the 
submitted  application  should  be 
organized.  The  parts  are  as  follows: 


UMI 
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Part  I:  Application  for  Federal 
Assistance  {Standard  Form  424  [Rev. 
881)  and  mstnictions 

Part  II;  Budget  Informdtion— \,n- 
Constriction  Programs  iSiin  •;ird  F  v 
424A)  and  mstr-jct;  )ns 

Part  II!.  Applica'.on  Narrative 

Statutory'  Ass'-ranres 

Assurances — Nor.  Construction 


P'o  .rams  lSta".i.].i'' 

M, •■-:•;   P;;T:i--.  C. 
Certificatior  tp^  i 

Fv      ^        .    A  r  Tier  Covered 

1  ra:isac::(;r.3  lEd  Form  rr!>-009)  and 
;;  strjctions.  (Note;  ED  F  ,rm  i..CS-009  is 

■■'  •.<>-'  "f  primary 
•s  dp;l  b-  ^id  not  be 
..:  "i.  ■'■■■f  Df'partment.) 


K.    rr.  4:4B). 
'iii"-i  DijLiannent, 
-!  r  Responsibility 
•■red  Transactions 
and  instructions. 
i;ng  Debarment, 
.:;jii.ty  and  Voluntary 


-)  f 


One  cr  both  dF  the  fs. 
appropriate 

Certification  Re>?iir'l 
Workplace  Ri»qij:rfimp 


)i;ow!ng.  ds 

:n.g  [)r.j)j"Free 
nt.^   Crar'pes 


Other  than  !nd;v';i;ja!s  'FA)  t)n-CKX)4j 
Certifirav.jn  R-'^j'^i'-n  D-..U  V'pp 

\Vh     -\:r  i:;J,-.;d  :  ,:s    KIJ  8CMi.>)5, 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  gnnt  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Technical  Assistance  Workshops: 
Applicants  are  invited  to  participate  in 
technical  assistance  workshops  to  assist 
applicants  in  application  preparation. 
,  Workshops  will  take  place  on 
Wednesday.  May  24,  9:00  A.M..  in  Room 


101,  Seeley  G.  Mudd  Building,  University 
of  Southern  California,  Los  Angeles.  CA 
and  on  Wednesday.  May  31.  9;00  A.M.. 

in  the  auditorium  of  the  G.S.A.  Regional 
Office  Building.  7th  and  D  Streets  SW.. 
Washington.  DC  For  specific 
information  on  the  workshops,  p'cise 
(;ontact  the  Division  of  iiigher  Eclu;  ation 
Incentive  Programs  on  (202)  '32-i,i(''9.  .■  ■ 


FOB  FURTHER  INFORMATION  CONTACT: 

Ur.  .Allen  P.  Cisseil.  U.S.  Df-partment  of 
Education.  Division  of  Hij^her  FJucation 
Incentive  Programs.  400  Maryland 
Avenue  SW.,  Washington,  D.C.  20202- 
5251.  Telephone;  (202)  732-4415. 

Program  .\  jlhority:  20  U.S.C.  1134!-q 

\yr-..i   ,A::  ■  :-.  1989. 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 
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INSTRUCTIONS  FOR  THE  SF  424 

-h  ■  .a  va-.^ara  ■  r-r.  ..^  dv  applicants  as  a  required  facesheet  for  preapplications  and  applications  submilted 
for'p^^era.  a^:  urre  ir.dl  be  u.^d  by  Federal  ager^ces  to  obtam  applicant  cer.iilcation  ^^-'  S^-'^f  .^  ^'^  'J^;;^ 
e.'  fo  ,-'a  a  .^"v  ew  and  comment  procedure  m  response  to  Executive  Oraer  12.372  and  nave  >e,ected  .he  progra.. 
To  D.  .."c  .cea  .n  their  process,  have  been  ^pven  an  opportunity  to  review  the  applicant  s  submission 

•Entfv  Item  Entrv 


:'Y<i    •  Federal  agency  M>r 

ipp.i  ant's  control  number 


Item 


1  '^ff  e<p!ana'-<»ry 

2  Ud'.e  ,<pD!.cat.on  sud;' 
S'-ate    !  dpplir.jDie    i 
■■■J  app  icaoiei  | 

3  ?!,ate -^e  truy   iappi^canie 

4  ;f  -..^^^  iippiication  s  -.0  :i>:^tir^e  or  revise  an 
exist.:  i<  award,  enter  yr^sent  Feaeral  identifier 
numo^r   If  :'or  a  new  pf  •>!*'Ct.  eavp  oiaiik. 

5  Legd.  name  if  aopiican',  .".an-.e  of  primary 
..irganiiationai  unit  wnic.*^  *i:<  .irat^'-d^e  the 
a--^3i3tance  ac'.;v;'.v  co-npif^te  addfess  oi  the 
aopiicant.  and  nan-.e  ano  eicpnone  number  of  the 
p»;rson  to  ^jnidcc  on  rnaitfrs  related  to  this 
appi  ica'.i'H 

5  Enter  Empioyer  laertii'caiion  Number  lEIN'  as 
ajsiijne<l  oy  '^^^  Internal  Revpnue  Service 

7.  Enter  tne  appropr.a'*  etter  in  the  space 
provided 

3      ChecK  approor-.a'.e   box   and  enter  appropriate 
letters;  m  the  space' ai  prov  ded 
"New"  means  a  new  assi-stance  award 

"Continuation"  means  an  extension  "or  .ir\ 

additional  furdingbudget  pen.xl  'or  a  project 
with  a  projected  compietion  date 

—  "Revision"  means  any  cnange  ;n  :..ne  Fedoral 
Govern.ment'i  financial  oD..)i;aM')P  >t 
conungent  liability  from  <<r-  exiitir*? 
obligation 

9     Name  of  Federal  agency  from  whicf.  assisunce  :i 
being  requested  with  this  application 

10  Use  the  CaUlog  of  Federal  Domestic  Assisunce 
number  and  title  of  the  program  ander  *n;cn 
assistance  is  requested 

11  Enter  a  bnef  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  <iepara'e  sheet  If 
appropriate  (e  g  ,  construction  or  rea:  property 
projects),  atuch  a  map  showing  project  iocation. 
For  prpapplications  use  a  separate  -K<»et  to 
provide  a  summary  description  -.f  this  prMject 


12  List  only  the  largest  political  entities  affected 
(eg. Stale  courit.es  ciries) 

13  Self-explanatory 

14.     List  the  applicant  s  Congressional   Distr.ct  and 
any  Di^tnctis)  alTected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  dunm,? 
the  first  funding  budget  period  by  earh 
contnbatdr  Value  of  in  kind  contributions 
should  be  included  on  appropriate  lines  js 
applicable  If  tne  action  will  result  m  a  doiar 
.'■ange  to  an  existing  award,  indicate  qnh  the 
amount  of  the  change  Kf..r  decrpases.  encU^sf  the 
amounts  in  p^ren'heses  H  both  basic  ."'d 
supplemental  amourUs  are  included,  aho.v 
hr-akdown  on  an  aiUched  sheet  For  multiple 
program  funding,  use  totals  and  show  breakaown 
using  lame  categories  as  item  1  5 

16.  Applicants  should  contact  the  Sute  Single  Pomt 
of  Contact  SPOC^  for  Federal  Executive  Order 
123T2  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17      This  question  applies  to  the  applicant  organi 
iation,    not   the   person   who   signs   as    the 
authorized  representative    Categories  of  deht 
include  delinquent  audit  disallowances,  loat  s 
and  taxes 

1  S  Til  oe  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  bodv's 
ajthonzation  for  you  to  sign  this  application  as 
oiTiciai  representative  must  be  on  Hie  in  the 
applicant's  office  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  ao 
part  of  the  application.) 


Part  II.— Budget  Information.  Gradu- 
ate Assistance  \n  Areas  of  Nation- 
al Need.  Fiscal  Year  1989 

Section  A — Summary  of  Fellowships 


Area  of  Application 


Number  at  FeDowstitps 
Requested 


Section  B — Funds  Requested  and  Cost  Shoring 

1  Federal  Funds  Requeited  for  Stu-    $ 
dent  Stipend*. 

2  Federal  Funda  Requeited  for  Tui-    $ 
bon.  Fee»  and  Other  Costs  of  Edu- 
cation Not  Included  in  Student  Sti- 
pends. 

3.  Total  Federal  Funds  Requested $ 

4  Non-Fede^ai  Funds _ _ „  S 

5  Total  Program  Funds $ 

Instructions  for  Part  II— Budget 
Information 

Heading  Information;  Enter  the 
current  fiscal  year. 

Section  A — Summary  of  Fellowships 

Enter  the  number  of  fellowships 
requested  for  area  of  application. 

•Section  B — Funds  Requested  and  Costs 
Sharing 

1.  Federal  Funds  Requested  for 
Student  Stipends:  Enter  the  dollar 
amoun'  of  Federal  funds  requested  for 
student  stipends  for  applicable  expenses 
except  for  tuition  and  fees.  (A.t  least  60% 
of  the  fimds  received  under  this  program 
must  be  used  to  provide  stipends.)  See 
"Fimding  Requirements." 

2.  Federal  Funds  Requested  for 
luition.  Fees  and  Other  Costs  of 
Education  Not  Included  in  Student 
Stipends:  Enter  the  dollar  amount  of 
Federal  funds  requested  for  tuition,  fees 
and  other  costs  of  education  not 
included  in  student  stipends. 

3.  Total  Federal  Fimds  Requested: 
Enter  the  total  Federal  funds  requested 
(sum  of  1  and  2).  Total  Federal  funds 
requested  must  not  be  less  than  $100,000 
nor  greater  than  $500,000  per  year. 

4.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  to  be  pro\ided  from 
other  sources,  e.g.,  state  governments, 
local  governments,  private 


organizations,  etc.,  which  must  equal  at 
least  25  percent  of  the  amount  of  Fedpral 
funds  requested. 

5.  Total  Program  Funds;  Enter  the  t;;t.ii 
program  funds  (sum  of  3  and  4] 

Instructions  for  Pari  lU— Application 
Karrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  information  regarding 
proritities.  and  the  se'ectiun  critena  the 
Secretary  uses  to  evaluate  application? 

The  narrative  should — 

1.  Begin  with  an  Abstract,  that  is,  a 
summarj'  of  the  proposed  project; 

Z.  Describe  the  current  academic 
program  and  the  proposed  project  in 
light  of  each  of  the  selection  cntena  m 
the  order  :n  which  the  cnteria  are  lis  led 
in  Lhis  notice; 

3,  Set  forth  policies  and  procedure^*  to 
ensure  that  Ftderal  funds  made 
avail.jble  under  this  program  will  be 
used  to  s,upplement  and,  to  the  extent 
practical,  mcrease  the  funds  that  would 
otherwise  be  made  available  for  the 
purpose  of  the  program  and  in  no  case  to 
supplant  those  funds; 

4,  Set  forth  policies  and  procedures  to 
assu-f-e  that,  in  making  fellowship 
awards  under  this  part,  the  in.st!tuti!:n 
will  make  awards  to  individuals  who — 

(A]  have  f-nancial  need,  as 
determined  under  critena  drveloped  by 
the  institution: 

[B)  have  excellent  acaJemic  records 
in  their  previous  programs  of  study; 

{C'j  plan  teaching  or  research  careens. 

fDj  plan  to  pursue  the  highest  possible 
degree  available  in  their  course  of  study; 
and 

(E)  to  the  extent  possible,  a.'-e  hum 
traditionally  underrepresented 
back..grounds.  The  Secreta.-y  sugjjests 
that  applicants  consider  that 
"traditicnal'y  underrepresented 
backgrounds"  mean  mmontics  and  other 
groups,  including  wonien.  who 
histoncaiiy  have  been  underrcprcse ntcn 
in  the  specific  area  of  graduate  stury  fur 
which  a  fellowship  is  awarded;  and 

5,  include  any  other  pertinent 
mformation  that  might  assist  the 
Secreta."^'  in  reviewing  the  application. 


Please  limit  the  Application  Narrative 
t<  no  more  than  25  doublespaced.  typed 
pages  (on  one  side  only). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources,  and 
gfithprinjj  and  maintaining  the  data 
nenleu  and  completing  and  reviewing 
*K.'  cdUpctir;:],  (,;f  infomihtion.  Send 
conirncitB  re»ard:ns  *h'fi.  burden 
e'iV.TT.Htp  or  any  other  H,"pect  of  this 
';  "iit-ctjon  of  information,  including 
?cj.'ci''&tKm8  ftir  reducuifi  this  burden  to 
*r;e  L'  S,  Depa-'tment  of  i~drrfition. 
i".':<' 'tv. H !  1 0 n  M a n a fi c m e ;■■; ;  •'• :  :i 
c;i''Ti:>i;dnr,«-  D:\"sicn,  W 
-:!'!2'!2-4'^5^,   uiid  *(>  the  P 
Redijctum  r^'.''('i.'.  OMB 
Of^ce  of  Vlar  ngerifn' 
Washinmton,  I,)i ;.  ;^')5xi:'l 


Kton.D.C 


date: 


m  collection  approved  under 
number  1840-0604.  Expiration 


Statutory  Assurances 

1.  In  the  event  that  funds  made 
available  to  the  academic  department 
under  the  program  are  insufficient  to 
provide  the  assistance  due  a  student 
under  the  commitment  entered  into 
between  the  academic  department  and 
the  student  the  academic  department 
will  endeavor,  from  any  funds  available 
to  it  to  fulfill  the  commitment  to  the 
student. 

2.  The  applicant  will  ensure  that  no 
student  shali  rn  <  i.  e  h;:  h ward  except 
during  penuds  m  w.nn  h  such  student  is 
maintaining  satisfactory  progress  in,  and 
devoting  t  ^^f  rt.i'lv  fail  time  to  study  or 
research  ;;;  t  ;f  f    ii  n  which  such 
fellowsh  i  p  lAVi  s  Hv.  :■'.  rded.  or  if  the 
student  is  eiigagixig  m  gainful 
emploj-ment  other  than  part'time 
employment  involved  in  teaching, 
research,  or  similar  activities 
determined  by  the  institution  to  be  in 
support  of  the  student's  progress 
towards  a  degree. 

3.  The  applicant  will  comply  with  the 
matching  and  fimding  requirements 
contained  in  the  Funding  Requirements 
and  Matching  Requitments  sections  of 
this  apphrat:.!-,  notice. 

eiuinic  coot  toe»-c^-M 
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g  aeency  in  assurine 


19146 
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Federal  Register  /  Vul,  54,  No.  B4  /  VVednesdcu .  M,- 


!iHy  ,  \iit!(,>><? 


Mir 


OMBApprovil  No  0348  OC40 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Note:       Cert-ain  of  ihese  assurance^  mav 
pleas*  contact  Ihe  award'.ni^  atjerc 
to  certify  to  additional  a»sura^<:e< 

Ai  the  duly  authorized  represer,Ldi-ve  )t'  ■.rii 


rv-  app.icjtiie  Uj  >  )ur  prr,ject  or  program    If  you  have  questions, 
Further   -*^rta,ri  Federal  awarding  agencies  may  require  applicarts 

.)u  * : , '  r>«»  noli 


If  such  is  it-.f  ca^e 

.iDpTcarit  i  .rfr'if; 


ifled 
^a'  the  appjicant 


Has  the  legal  autnur;t>  ij  app-.  ''•''  F-'le'^, 
assistance,  and  the  in»tUoti.jnai,  Tiani^eriai  ar.d 
financial  capability  tmc  uding  furds  SLifTicient  to 
pay  the  non  Federal  share  if  pr  jipc  c-.'-'  '  t 
ensure  proper  planning  mana^e'Tieni  and  com 
pietion  of  the  project  described  .r  tr.  ;i  a:.'plicatiOn 

Will  give  rhe  awarding  ag'^no  tn**  Cimptroller 
O'enerai  of  the  Lm'ed  State>,  and  i)'  jDurouna'p 
the  State,  through  any  authorized  rppr< -en'.i' i  ■«• 
access  '.o  and  the  r:gKt  to  examine  all  records, 
b<>iiks  pap<;rs.  or  documents  related  ^n  the  award; 
and  *ii!  establish  a  proper  accounting  system  in 
accordance  with  g^nerallv  a'rep't>d  accounting 
standards  or  agencv  direct;  .•'^ 

Will  establish  safegnard>  *.o  prohibit  employees 
from  using  their  positions  for  a  p--p')^e  thai 
constitutes  or  presents  the  app^ar^ni  »  >•'  p«^r  -.  j, 
or  organizational  conflict  n(  .-^tefo^',  ir  pt-r^.'-al 
gain 

Will  initiate  and  comple'e  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency 

Will  comply  with  the  1  n  t  e  r  g  'i  v  >>  r  n  ;r,  ^  n  t  a  1 
Personnel  Act  of  1970  142  ISC  H  4723  47h3' 
relating  to  prescribed  standards  for  merit  sys'ems 
for  programs  funded  under  one  of  the  rm'>'*'»-n 
statutes  or  regulations  specified  m  Appendix  A  of 
OPM's  Standards  for  a  Mer-.t  System  of  Ppr-<.;nnel 
Adm.inistration  (5  C  F  R  9i)()  Subpart  rl 

Will  comply  with  a.l  Feaerai  ^utjtes  relating  to 
nondiscri.minai ion  These  .ncijde  but  are  not 
limited  to  (a)  Title  VI  of  the  CiaiI  R,^^*,  A--  >f 
1964  iP  L  88-352)  which  pron;b;ts  di^c  r---  r;  ,n 
on  the  basis  of  race,  color  )r  national  ri^in  b) 
Title  !X  of  the  Education  Amendments  of  1972,  as 
amended  i 20  U  SC  55  1*581  1^8 1  and  16851686). 
which  prohibits  discnmmatinn  on  the  hasis  of  sex; 
(c  I  Section  504  of  the  Renam  itat.on  Art  of  1973,  as 
amended  I'l'}  t  S  C  5  ~94>,  *n  ch  p-  -iihits  dis- 
crimination on  the  has'i  of  ha-diraps.  (d)  the  \^-' 
D  ^cr-n  :p,dt:on  Act  of  1975.  as  amended  i42 
L  SC  ri  ^' 1  J 1  -^ICoi.  *hich  prohibits  discrim- 
ination I n  •  n e  ba  s  1  i  '^f  J c 


'>  'ne  Drug  Abuse  Office  and  Treatment  .Act  of 
irZ  P  I  92  255j.  as  amended,  relating  to 
n'ind.<<.:ri  n^.inatiijn  on  the  basis  of  drug  abuse,  'f 
the  Comprehensive  .Alcohol  .Abuse  and  .Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL  9!  hl6i.  a^  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (gl  J5  523  and  527  of  the  Public  Health 
Service  All  of  1912  142  L.  SC  290  dd-3  and  290  ee- 
3l.  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VIII  of  the  Civi.  R;ghts  Act  of  1968  (42  U  S  C  5 
3601  el  seq  ),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
hou-.ng,  'il  anv  other  nondiscrimination 
prn;-,ojni  .n  the  specific  statute*s!  under  which 
app  ;rat;(  n  for  Federal  assistance  is  being  made, 
dni  j;  in^  requirements  of  any  other 
nr.ndiiCriT-.ina'ion  statute's!  which  may  apply  to 
*ne  app;:c,a  •ion 

Will  comply,  or  has  already  com.plied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Ri^MCj!;on  .Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  re-^ult  of  Federal  or  federally  assisted  programs 
Theif  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
'j''Ft'der,i   participation  in  purchases 

Wi.l  comp'v  with  the  provisions  of  the  Hatch  .Act 
(5LSC  ni5itl  1508and  7324  7328)  which  limit 
the  pviitira!  activities  of  employees  whose 
pr.ncpal  employment  activities  are  funded  in 
whole  )r  -.r.  part  with  Federal  funds, 

'A',:l  rorrpiy,  as  applicable,  with  the  provisions  of 
me  [Ja.'S  Bacon  Act  '40  U  SC  §§  276a  to  276a- 
7),  t-e  Copeland  Act  (40  U  S  C  §  276c  and  18 
L"  ?  C  5s  B74i.  and  the  Contract  Work  Hours  and 
Saf>o,.  ^landards  Act  (40  U  S  C  §5  327  333'. 
'•"i,- ir-li,^  labor  i'andards  for  federally  ass.sted 
Construction  -ubaifreements 


to  Wul  comply,  if  appiicdt'i,.  Mv;tn  not.d  insurance 
purchdse  requiremcnis  of  Section  I02ia)  of  the 
FI.KKl  Disaster  Protection  Aclof  1973(P  L  93  2341 
which  requires  recipients  ,n  a  special  flood  hazard 

area  to  participate  n  "^f  progrjim  andto  purchase 
n«o6  insurar.ce  f  the  total  rost  of  insorahte 
con.structior  anri  ,,.  yj;,,t    ,n    .  $lO.(»(M>or  more 

I!  Will  i..,rr.p!v  »itb  f  rivi'i.nme.otjl  .Hlandafd--  which 
^■ai-  f-f  prescrii»ed  pursuani  in  ihf  fyllovur.g  (a) 
institution  of  environrnfoidl  quality  toritrol 
measures  under  the  National  F.nv  r-nmental 
Policy  Act  of  19^9  PL  u)  lorii  and  h  xecutive 
Order  FO'  1  I  ,S  H  b;  M.';!aj'..:,n  .t  violating 
f.icihtifs  pursuant  'o  FU  11778  ci  ^lfo'ec^l(.n  of 
^ve'lands  pursuant  to  tt)  11990  d  evtiud'ionof 
flL-od  hd/ards  in  (^fXKJptdins  m  d^■c<'r!i^r-.^,.  *,rf,  tO 
11988,  'ei  a.ssurance  of  protect  conMstr-c,  *.■*, 
the  approved  Stale  managt- m*- r,  t  pri.^'an 
developed  under  the  Ci.asial  Zone  VlaniigiTKenl 
Act  of  1^72  (16  I  SC  iM4.SI  f-i  -eq  i.  (fl 
Conformity  of  Federal  uct  ..ns  *  >  St.rie  C  leaf  Airl 
Lnpl^-rnenlalion  P:dn>  ..ndt-r  N-ctom  |7hlcto(the 
C^ear  A.r  Act  of  1955.  .is  amended  '42  L  SC  § 
7401  et  seq  ).  ig)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Dnnkirig  Water 
Art  of  1974,  as  amended  'P  L  93  523i  ar.d  (h) 
protection  of  endanuered  specie-  under  the 
Endangered  Spec  les  Art..t  1973  d- .-,r^cr,',.-n  P  [ 
93-205! 


12 


Will  comply  with  ibe  Wi'd  and  Stt -uc  R.  ,-',  \,;. 
of  1968  (16  f  SC  §?  12^1  et  seq  ,  re  .r.ej  to 
protecting  component.-^  or  potential  corTp..ro  r,-,  :,f 
the  national  wild  and  --ccmr  r.  ^  f-r-,  ,,  -:.^r'. 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
ISC  4701.  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(161  SC  469a  1  et  seq  I 

14  Will  comply  with  P  L  <«3  348  regarding  the 
proteclion  of  hurnan  subjects  involved  in  research, 
development,  and  related  activities  supported  oy 
this  award  of  assistance 

15  Will  comply  with  the  I-aboratory  Animal  Welfare 
Act  of  19^6  P  !  «9  '-.44  as  amended,  7  t  S  C 
2131  et  s.q  >  \, ; -  o  ^  ,  the  care,  handling,  and 
treairrieni  of  *arm  blooded  animals  held  for 
researt  h  'eachmg.  or  other  activities  supported  by 
this  a-.ircl  of  assistance 

16  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Aft  .42  t  SC  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 


17 


!.? 


Will  cause  'o  ^f  performed  the  required  financial 

i'd  ^  ^p  ,j'.e  audits  in  accordance  with  the 
Singe  A  .d.t  Act  of  1984 

Wo  -  r  ply  ^^., (J,  ^11  applicable  requirements  of  all 
.  !'»'  1  .'deral  laws,  executive  orders,  regulations 
ad  policies  governing  this  program 
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'  Certification  Regarding 

Debarment.  Suspension,  and  Other  Responsibility  Matters 
Primary  Cove-ed  Transactions 


''.5  :e'":)«:ai.:-  s'?c-.;ec  :v  "e  '-r;vd'c"s  -;t.~  j-'^-g  r:i£-jij-veOraer  '.2545,  uecar-en;  ano  Suspension,  34  CFR  Pan  55. 
S.:-.:r=5  5'!  =atccar;3 'etcc's:  ".^s  ''e  ^"■:va: :":  ■ve-;  ."^siJSfTed as  Pari  VII ot  the  May  26.  '938  Fece^al  Reg'Sier  'caaes 
•  ;■  :c  ■  :-:•'    Cc:  es :'  -e  -e-:.  ;■ :':  -a.  :€  ;:-3,n€fl  by  contacting  the  U.S  Deca.lr.eni  of  Edixaton,  Grams  ar<3  Contrac;s  Service, 
Cu  Waryia'C  A. ■;--•=  S  .v    ^com  36«23  G5A  Regional  Otfice  BuikJing  No.  3).  Was-rc'C"  D  C  ZC2€2-4:25,  teieofione  f202)  732  2505 


[3E?CRECCMPLP'<<S  :EP"P'CAT'CN  OEiC  NS'^UC^ONS  ON  REVERSE) 
(1)  T^«  pf:;;ec:  .e  ;r-a-f  ;,3-  c.pani  certifies  to  ttie  I3esi  ot  aS  knowledge  anc  r^  -:■  rs.  ■  i-^:  .:t  prrc^pais 


(a;  A.-e -c!  Df ese-"C ^  oecarec  rr.:e-C'?:  :'::^:-e3(orcet)arment,  tieclaied  "r  .^ce,  :<  .C'--ntani/ei:'.uced'TO':iccv€fea'ira"sact)C"s 
ty  ary  'eoca.  cecar-e-: :'  ;:.^-c/, 

(£.  f-a.e  ret  vKi^iP  a  ;?"ree  yea/  :»fcc  p-ecec  "<;  r.i  ptrxsa.  :ee"  ccr-v-cted  ol  or  nad  a  avO  ]'jcigrr,eni -encefed  against  tr.em  tor 
ccr "  ssicn  ot  f-3:jC  c  a  c":^  '«.  :'e'~s-e  "  ccrecjc  *  ^  ^:',a,.'.:^c  a"e'^ct""5  ;c  acta.".,  or  Dcforriing  a  ptfc:>c  i^ecerai.  State  cr 
loca'l  trarsacttor  or  confar  .ncer  3  ^'-C't  "a":.3:r:"  .'C^a:.:" :'  'eoe'a,  c  Sa'e  arU'jst  statutes  or  cor^iTiissior  ol  e'nbeiiJe'Tient. 
*e1 'crje'v  D.'t:er>  'ats.'ca' 3"  :'ce=T'xtionot  records,  nnafcrg  false  ^'a'e^e^'s  or 'ece-'/ng  stcsen  proper^. 

(C;  A.'e  -c  p'e:-?-:»  -crtec  ~j  :r  ;rt'.-.  se  ^'iminaily  or  civilly  charged  by  a  govemmen'>a.en:r^;^ece'a;.  State  cr  local)  wtti  commission 
otar,  :'t"e  :-"e"sese-..~"'iteo  -  ^a'agrapfi (1)(t3)ot this certficatan. and 

(C   -a  -e  -ct  .vrr  a  t^^e  .e:' :-.'  :c :- . ;  ?c.ng  mis  applicaiioa  proposal  fiad  one  or  more  puciic  transactions  (Federal,  Slate  or  local) 

ler-.-ated  'cf  oa^se  or  :e'.3, : 

u   //^e's  t'e  ycspec:.e  p^i.^a/ *  oi':.  z  can  is  unatjte  lo  cerWy  to  any  ol  the  statements  m  tnis  certficaiion,  sucn  prospect; .e  partcipant  snan 

attacn.  ar  eiciaratc"  'o  t.s  pf;:csu. 


/:a.'"iia:c'  '.a'-e 


PFlAvwara  '^uToer  or  Protect  NaTe 


Sa~e  a.-:  '"te  :'  A^r;-;6 :  Representatf/e 


mi  ,r< 


Instructions  for  Certification 


1  By  Signing  and  subtnittinq  t^!S  proposal-  t^e 


;t'"C"'r*t"rt:vs  '^.' 


participant  is  provicfing  the  certification  set  out  below 


2  T'le  inabrtttv  of  a  pe' 


ce  r.e  cct.i.cat.cr,  required  bp'ow  will  not  necessarily  result  m  denial  of  participation  m  iftis  covered 


transaction  The  prpspec:  .e  za-  cpant  shall  submit  an  expianat  c-  -■/.-,  ;f  cannot  provide  the  certification  set  out  below.  The  certification 
or  expian.ation  wiH  be  ccnsaeed  m  connection  with  tne  tfca  :re-;  ot  age-t ,  s  determination  virhether  to  enter  into  this  transaction  However 
failure  of  ihe  prospect:  .-e  cn-ss  par  c  cant  to  ^Jrnlsh  a  certification  or  an  explanation  shall  disqualify  such  person  from  participation  m  this 

transaction 

3  Trie  certification  m  this  c.a..se  .s  a  r-iate-.a;  fe::'';;:it-taccr  ct  -act  jp'cn  a- ..;.'•;  -e;  a-ce  Aas  placed  when  the  department  or  agency 
determined  to  enJerir^io  ffus  iransaction  it .( is  later  ce'errned  tr.at  the  prospective  pn-ary  participant  Vnowingly  rendered  an  erroneous 
;;ei.fication.  m  adat^jn  to  other  remedies  avaHatj'e  »c  -^p  ^pcr-T  Gc,t-n,'^e-t,  re  cter-a-nent  or  agency  may  ternu^nale  this  trartsacton  tor 

.3  ise  or  default 

4  The  prospective  pnmary  paiicipant  s^^aI'  provide  ^-^--eC'ate  wrttten  ncuce  tc  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  a!  any  time  the  prospect;'*  pnm.ary  parti.ptpan!  iea^;s  ma!  its  ceiif;cat.on  wat  e^treci.r  ./v^^-  submitted  or  has  become 
•irronecus  by  reason  of  changed  ccjrrstaxes 

5  The  terms  'covered  transaaion.'  'oKjarred,'  "suspended  •  v.eiobte '  "Kwe'  '<e'  cove'ed  ra-sacLjan;  •parncpa-it  *  "pe'son,*  •pnmary 
covered  transaction."  ^mcgja!,*  'proposal."  and  'voturnarfty  erctuoed  *  as  u-setf  m  r.-s  c;a jse  ".a  .e  t^e  meanings  set  v>  ir  r «  Oetntons 
and  Coverage  sections  of  the  rjies  implementing  ExecuD/e  Or^er  1 25-19  Voo  -2^  cc  "act  --e  Cv:..;iment  or  agency  to  which  this  proposal  n, 
tDeing  submitted  tor  assistance  m  obtaining  a  copy  of  r^ose  reguaiior^s. 

6  The  prospective  pnman^  par-jcipam  agrees  by  subriitt.ng  th:?  proposal  that  shcjd  re  p^ccc:=^d  covered  transaction  be  entered  into.  H 
Shall  not  knowi.ngly  enter  into  any  lower  tier  cc/ered  trat^sactton  wtt  a  person  w^^c  ^  6tt^-'^:'  s..s:)pTded,  declared  ineligible,  or  voluntarily 
excluded  from  partiopaLpn  m  rtis  covered  ransact:on,  jr^ess  a.trcrzea  C'-  t^;e  oeca— >^-:  or  ajency  entering  mto  this  t.ransaction. 

7  The  prospective  pnma-y  pa-'icipant  funner  agrees  by  sjtjrttiig  ris  prc^csa.  r;a'  t  /v "  indude  the  clause  titled  'Certification  Regardii- 
Oebarment,  Suspension  ineiig'bi«ry,  arid  voluntary  E xCuSion-Lowe'  t  e'  Cove-ect  '•  a-s-- :t  c-;s '  provided  by  the  department  or  agency 
entering  mto  this  covered  transaction,  without  rrtocificaton,  m  ai^  iCAer  i&  cc.-erec  L-a-saciccs  ar:  lh  ail  solicilauons  ior  lower  ter covered 
tiransactions 

8  A  participant  n  a  covered  transaction  may  reii  jpo-  a  ce- "  ;a:  en  c*  a  D'c=.c*f:ti  ve  participant  in  a  lower  tier  covered  transaction  that  ii 
s  no!  debarred,  suspended.  inei-g;pie,  or  voiuntanly  exauoeo  rc^  the  covered  transaction,  unless  it  knows  thai  the  certification  is  errof^eoy*. 
A  participant  may  decide  the  met^o  and  Ireqcency  by  which  ■<  ne-em- nes  the  eligibility  of  its  pnncipals  Each  participant  may.  talis  not 

•eq-.ired  to.  checi^  the  Nonprccurement  L  st 

9  Nothing  ccnta  ned  m  the  fcregcmg  sha  •  l3e  co": r.ea  to  require  establishment  of  a  system  of  records  m  order  to  render  in  good  taith  the 
certirication  required  by  this  cia  ,se  ^he  kr-cweaGe  a'-a  information  of  a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 

by  a  prudent  person  m  :*"€  c.'c:"ar/  ccj'se  ot  cjs.-gs-,  'tfc'.'^cs 

10  Except  for  transactions  authonzed  .rae'  paragraph  6  of  these  instructions,  if  a  participant  in  a  covered  tiansaction  knowingly  entets 
mto  a  io//er  tier  cove'-ed  rans<ict:on  ysnth  a  pe'sc-  ^-c  ;s  susper^d,  deban-ed,  ineligible,  or  voluntanly  excluded  from  participation  in  this 
transaction,  m  addtcn  to  orer  -e-^-ciies  a  -  a  ac't  to  the  Federal  Government,  the  department  or  agency  may  terminate  this  transaction  foi  ■ 
cause  or  default 
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Cebarrreni,  S 


Certification  Regarding 

-sce'^sion,  Inelig  bJ  tv  and  VclLintary  ExcIlsioh 

Lc.V'c^  T  ?^  Ccve-ed  Transactions 


THIS  Mrtification  is  required  6y  me  'eguiations  ifTFiementing  Executive  Order  12549,  Deoarment  and  Suspension.  34  CFR  Part  85, 
Section  85.510.  Parccipants  respcnsbnties.  The  reguiawns  were  published  as  Part  Vll  of  the  May  26, 1988  Federal 'Re(;iy"^r  fpages ' 
19160-1921 1)  Copies  of  the  regulations  iiay  be  ob'^.ned  by  contactirg  the  person  to  which  this  proposal  :s  submitted 

I 

(BEFORE  COMPLETING  CERTIFICATION,  READ  INSTRUCTIONS  Of,  S£ .  ERSE, 

- '/  The  prcspec'-ve  icwer  :ier  paticpani  certifies,  by  s-or^ission  of  this  proposal,  i^at  neither  it  nor  its  pnncipa:s  are  presently  decarr-^d 
sus:erce-.  :r:ccsed  'or  ceba-rrent.  declared  :neii5-b'e.  or  vciuraniy  excluded  'rom  par  cipation  m  this  trarsa-'icn  by  anv  Fohp-^i' 
cepart,Tcni  or  agency.  ^ta'i<  .-=-■ 

■''  aS  Si'.?''^?'.'°  *'!  i:!:^f,P"' "  '''-*  '=  ""'^^ '°  ^"y  °'  "^^  statements  in  this  certification,  such  prospective  participant  shall 


w  'gan.:a:jon  \ar 


PR  Award  Numoer  or  Project  Mame 


Na.^e  and  T.;;e  of  Authorized  Represeniaiive 


S.g-^atuTe 


Date 
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19151 


Instructions  for  Certification 


1 .  By  Signing  and  submiKir'g  r;s  D-'cpcsal,  t'le  orT>?oec^ve  lower  m  ^io^z'^i  ts  tyj.-'ct^g  fie  O'"i"ca!ion  set  out  Ijelow. 

2.  The  cemficaton  m  ^s  cj^a^se  is  a  fnatefiai  cepresfc.-uaia"  oi  'act  upc-^  wriic'^  :iiU^.zii  /.,iS  p.dt,iiC  /.  -en  this  transaction  was  entered 
!^!c  If  it  is  later  determined  tfsai  the  prospectve  towar  tier  parjcpant  xnowngiy  reide^ec  a^  e"ar<eo,s  :'r  :'c3!iOr'  c  a  jtf:  -'^  (■:  '^"^ 
renetiies  avaitatjie  to  the  Feoe^ai  Go'/enment„  trie  ce;:3'*Teni  or  agency  wth  w*iic.^  !*^-s  *'"'"5a::*:-"  -■■t"-,,";*-"'^  "",?..  rj'::.>-  -.--..^j-e 
remedies,  including  a;spensor  and.  or  3fcoafiner4- 

3.  The  prospective  lower  tier  participant  sr.a.'  p'Cv  ae  -■'ec  a'e  A'."e"  -::  ;e  'c  ■•  t-  :-,^.c :o  which  this  proposal  is  submitted  if  at  any 


^.e  tfie  prospective  lower  tier  participant  learns  ihat  iis  oe-*  "car 
-angedcrcLim  stances. 


A  as  e^oneo-js  w*^en  s-'b'T-tfec  3' "'«; 


?>  reason  ot 


4.  The  terms  "ccve'edtra'^sac^ion,"  "detarre-l'  "s-'Ot":' : "  'ineligibie,"lower  tier  cove' C'd  i'.i  >.i.,^..-   "  ':iafticipant,"persori"p.'in23 . 
covered  transaction,'  'pnncicai,'  "propcsai,"  and  \oiuntaf.ly  excluded.'  as  ^sec  "  r  s :  a.  :•:■  'a  .-.:■  :"e  meanings  set  out  in  the  Definitions 
a-a  Cove-age  seatcns  cf  -..as  /-p  c'^er-t-g  Exaci,;  .e  Order  12549.  Ycu  may  ccntar.  Tie  person  ;c  *■^rc^l  tt«s  propcsai  is  sutr^ittetJ  ?r 
assistance  m  obtaining  a  ccpy  of  '.nose  regulations 

5.  The  prospective  lower  tjer  participant  agrees  cy  s^-bf^ ::  '■';  :h.s  propcsai  that,  snc^id  t^e  pr^pt  se^  x  ■::  ":■  "a-::::'::  -  :«  entered  into, 
.;  shall  not  knowingly  enter  into  any  tower  aer  covered  ira-isactior.  v^a^  a  person  woo  ts  tseoared.  sjsoe^'ioea,  oeca'^x  «'iei>^;:;ie,  or  voiurta::!; 
excluded  from  participation  m  '„h,s  co .  ered  trarsacton,  .."^css  a-ihc' :ea  by  'he  c?ca'*~: :  '■  :•  agency  witti  which  this  transaction  originates 


6.  The  prospective  lower  Der  partK;ipant  tu.lher  agrees  cy  s.Dmitting  th;S  pr:.p-s.a.  that  it  will  include  **  c  aia,,  ;;■; '-"-.:" 
Regarding  Debarment,  Susiwnson,  tnekgitjifey,  and  Voiuniary  £xcu9on-Lower  Ter  Cove'rea  ''■ariacto."s '  w,--:,,^:  .-^vJ 
tier  covered  transactions  and  m  ail  soiicitaLons  tor  lower  t^er  ccve''ed  t.'ar.SdCt.c^s. 


;ertfication 


7.  A  partiapant  'n  a  covered  transaction  may  reiy  upon  a  cehuficaticn  o(  a  p'ospecsve  pa^^cupant  ir  a  kjwr  ^?'  c?\«'°i  '-a"sa~f?n  that  it 
is  not  deban'ed.  suspended,  ineligible,  or  voluntahty  excluced  from  the  ccvered  transaction,  x.iess  J  itx*s  trai  te  ct-.l-.e:.--  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  ,t  oete'^  'es  t^e  e  ;.bi  "y  C  ;s  r  "c-:i;  =  -i  -r;  pii..;^  .  -  -;,  cutis  not 
required  to,  check  the  Nonprocuremeni  Ust, 

8.  Nothing  contained  m  the  foregoing  snail  be  ccnstruec  tc  require  estaCi^sr-.-Te^t  :*  a  s.sil""  .;'  ■- :: C;  ■  -,">:'  :3  render  m  good  faith  the 
certificafion  required  by  this  clause.  The  knowledge  and  mfcrm.aticn  of  a  partcipar;  ,s  not  'ea^  'ei  ic  ei  a-a  !"a;  *'■.;'  s  ."wmily  possesses 
by  a  paident  person  m  the  ordinary  course  of  bus.ress  dea  '-as 

9.  Except  for  transactions  auttwnied  tmdef  paragrapri  5  of  e^ese  rtstructior>s .  it  a  P3f*icipa'«  n  a  -t^ovt-'p  j  r 3^»ar-  y  *  ■  icwt . - >t »  enters  inic 
a  lower  tier  covered  transactiofi  with  a  person  who  is  suspended,  debarred.  ine'ig'Sie,  c  .'oi  j"t3-'v  e;  ^.a*''  '"c"'  :a-*ic;paiion  m,  thts 
transaction,  in  additon  to  other  remedies  avatiaOie  to  t^  F^ierai  Go^emment  re  aepatm«i!  y  aa-ex>  a^;-  ^'-.c-  ;"»s  rnsacso^ 
cnginated  may  pursue  available  remedies,  mciuOing  suspension  ana  or  oebarrr.ens. 


UMI 


Eu  p."  3CS-009  'PEV  1283 
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Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


Th;s  ct.-i.-ica-.iun  .s  .-wr-;.-\M  rv  t.'  .-i sjulations  implementing  the  Drug-Free  Workp^jve  A^t  o?  !988, 34  CFR  Part  85,  Subpan  F,  The 
rt?gujat;oas,  5u5:;j."itx;  :r  -..le  ixn^a,'-.  31   :  ^•''*  Fi\ji-.ii  Rpgistgr,.  require  certification  bv  iranrees,  pnor  to  award,  that  they  will  maintain 
a  J.-jg-tTt-e  wcrnpidce.  Fne  xr:.:;^r.cr  ni ..  -:  3fi.,'vv  tsa  material  representation  jt  :aci  jpon  which  reliance  will  be  placed  when  the 
agency  deter^.mes  to  jai/c;  '."e  ^rxnt.  fi.x:  a'r!,.>:..jt:,  ?  3r  violationof  thecertificaiion  snaii  be  grounds  tor  suspension  of  payments, 
suspension  or  '.errrunatior  jr  ^rar.ts,  or  gove.T.iren:  a-jo  vaspension  or  debarment  isee  34  CFR  Pan  85,  Sections  85,615  and  85*20), 

The  gnnle«ceTtifiM  that  il  will  pro.iJf  i  drug  frcf  i«orkpU<.f  bv 

'aj   Puc.isiling  a  statement  notifying  err  Piovues  •.-a:  t.-e  unlawful  rrar  .-rj.:t^,t>,  :;.itr.bution.  dispensing  possession  or  use  of 
a  controlled  substance  ;i  proruDited  .n  :ne  irjniet'  s  worVrUcf  a.'.c:  sr<;x::v,rig  ;iie  actions  that  will  be  taken  against 

empioyee?  for  v loiaaon  ot  *uch  pror..O'::vr.. 

lb)   Estaciishing  a  Jrjg-rreeawireresipro^'a.- ;l;  -irorm  employees  about— 

(1)  The  dangers  or  d."^ig  ac^st.'  .r,  ;h<;  wori>,?.jvf 

(2)  The  grantee's  poiKy  Jt  maintaining  a  dr^i,--y'v  iv„:'-»,r;j.v 

(3)  Any  available  drug  cou.nsciirg,  "t'.^.ac;!:tat:on,  ano  eT  -mi  viv  jssiiunce  pfjgrams,  and 

(4)  The  per.a.iies  that  mav  be  :.Tpo4ed  upon  onr:.  A'l.t's  ■  ;r  .:~^i.  abuse  violations  occu.Ting  ;n  tht*  wurkpiace, 

u;   Maiung  it  a  recju.rement  that  ea^h  en-.r.ov*  iu  !X'  er^ajtij  ^n  the  performance  of  the  grant  be  given  a  copy  of  the 

sutement  rwuired  Dy  paragrapn  ,ji, 

(d)  Notifying  tne  employee  .n  ihe  staiL'Tt;";  -l^;  .:,":v.  :">  r.i:,u-ar'   J   '."j:  ii  a  iuril.jion  o;  employment  'onder  the 
grant,  the  em.pioyee  w.ii- 

C.)    Aoide  by  tne  terms  of  L'lesutemert,  and 

(2)    Notify  the  employer  ot  any  iTi.T..r.4i  d.-^g  statute  cottviaion  for  a  violation  occurring  .n  the  workplace  no  later 
than  ."■ve  days  after  such  convivticn; 

(e)  Noul^ying  the  agency  wit.'-an  ten  days  after  receiving  ".otice  Lin  Ji-r  i;.brar,ig-aph  d)  .2)  from  an  employee  or 
otherwise  receiving  actual  nctice  of  such  ojnvi^tion, 

\f)    Tajung  one  of  the  foliowmg  action'.  A^.tn.r  X'  dav^  jf  rtKe'Xing  notice  urd<>r  subparagraph  'd){2),  with  respect  to  any 
employee  who  :s  so  convicted- 

(i)   Taking  appropnate  persorne]  aaion  j,;a,nst  s^ch  ir  empiovee,  up  to  and  including  termination,  or 

(2)   Requinng  such  emplovee  to  pxTicipate  satisf3v.tjrav  :n  a  drug  abuse  assistance  or  rehabilitauon  program 

approved  tor  such  purposes  bv  j  Federi.  ?tj:.:'  jr  lixa.  hea.th.  law  'Tfora-T.ent,  or  other  appropnate  agency; 


■g'    .Mufung  a  good  -a.tr  e:-jrt  to  continue  to  maintain  a  drug-tree  workplace  tnrough  :r^rit" 

,c,,  ,,d,,  ,e,  sr.c  .:", 


'tation  Jt  Pdfa^'aphs  .a),  'h), 


OrjirL^uur.  Name 


PK/ Award  Numoer  or  ftoject  Name 


•Name  and  Title  jl  .AuthAjn^i-M  Kcfi ■.-<-:. >j a .  f 


Sigrur 


Date 
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Proclamation  5966  of  Mav  1    1989 
Jewish  Heritage  Week.  1989 


By  the  ['resident  of  the  Tnited  States  o!  Aint-m.^i 

A  Proclamation 

Th.'  nch  heritdgt'  of  tht  1.  wish  people  has  been  an  inspiration  to  Americans 
sms  e  the  founding  of  our  Xatiun.  The  Judaic  traditions  of  defending  freedom. 
promoting  justice,  and  assisting  those  in  need  are  embraced  by  our  Nation's 

own  1.1  ws  and  customs 

Lik(>  so  many  others.  Jews  came  to  the  United  States  in  search  of  freedom  and 
a  chance  to  build  a  better  life.  They  found  this  land  rich  in  educational  and 
economic  opportunities  and  h.ve  taken  advantage  of  them.  In  return,  they 
have  made  important  contr  -itmns  to  every  sphere  of  American  life,  from 
meciicme  and  academia  to  !h"  ,;!!>;,  business,  and  community  service. 

At  this  time  of  year,  it  :s  1^-.  ropriate  to  reflect  on  the  suffering  in  recent 
JevMsh  history,  as  well  as  the  grounds  for  hope.  In  early  May,  we  commemo- 
rate the  courage  and  faith  of  the  s:\  n:;!I-'on  European  Jews  who  perished  at 
the  hands  of  Nazis  between  1M39  and  194,"  On  May  10,  we  celebrate  41  years 
of  Israeh  independence.  The  estabhshmeri  and  survival  of  the  State  of  Israel 
following  the  Holocaust  is  a  powerful  remmder  that  hope  can  conquer  tragedy 
and  that  freedom  can  survive  even  the  most  ruthless  attempts  to  defeat  it.  Its 
anniversary  is  a  fitting  occasiun  f  ir  .Americans  to  rededicate  ourselves  to  the 
cause  of  Hberty  and  justice  fn-  all. 

The  Congress,  by  Senate  Juir;t  R- so!  I'ion  25,  has  designated  the  period  of  May 
7  through  May  14  1989,  as  ]i nMsn  iieritage  Week"  and  has  requested  the 
Resident  to  issue  a  prociarnaMoc  m  (observance  of  this  event. 

NOW.  THEREFORE.  1.  (.f;ORC;F  iJISH    President  of  the  United  States  of 

America,  do  hereiiy  proclaim  tiu'  w.^ck  :  ;  NTav  7  through  May  14,  1989,  as 
"Jewish  Herbage  Week,'  !  ;  ni:  iip.c;  thr  .-Xci-jncan  people.  State  and  local 
go\ernnient  agencies,  and  :n;eresi(>(i  organizations  to  observe  this  week  with 

appropriate  ceremonies.  aitnOics  a:i(i  programs. 

IN  WITNESS  WHEREOF  1  h  i  vc  hereunto  set  my  hand  this  first  day  of  May,  in 
the  year  of  our  [,ord  nme'eor  h  mil  red  and  eighty-nine,  and  of  the  Independ- 
en( .'  of  the  United  State'^  of  Ano-o    i  ;-,  two  hundred  and  thirteenth. 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  549,  569a,  and  569c 

INo.  89-13741 

Federal  Home  Loan  Banks  as  Secured 
Creditors 

I'dte:  April  2".  1989, 

agency:  Federal  Home  I  oan  BanV 

Board. 

/iCTiONiFina!  rule. 


eummary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  in  its  own  right  and  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
f  'FSLIC"),  is  promulgating  as  a  final  rule 
a  new  section  of  its  receivership 
regulations  at  12  CFR  Part  569c  that 
recognizes  the  role  of  the  Federal  Home 
Loan  Banks  ("Banks")  as  special 
purpose  lenders  to  the  thnft  industn 
and.  sets  forth  certain  rights  of  the 
Banks  with  respect  to  collateral  securing 
advances,  and  provides  certain 
procedures  to  implement  these  rights  In 
addition,  this  document  amends  12  CFR 
Parts  549  and  5fiPa  to  reflect  the 
adoption  of  this  final  rule, 
EFFECTIVE  DATE;  Apr.l  27.  1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
LavMen;:e  VV  Ha>es.  Deputv  General 
CounstM  for  FSLIC,  (202)  906-6428;  or 
1  )dy  E  Kresch,  Attorney.  Office  of 
General  Counsel.  (202)  900-7204.  Feder^.l 
Home  Loan  Bank  Board.  1700  G  Street, 
NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I  Introduction— Statutorv-  and 
Kegulatorj  Background 

f-.xistmg  rpgulations,  coJifie.l  in  the 
F.ul.'s  and  Regulations  for  the  Federal 
sav  :ngs  and  loan  system,  provide  far  the 
t  induct  of  federal  association 
receiverships  in  Part  549.  Ln  addition,  if 
t'le  FSLIC  is  appointed  as  receiver  for  a 
.'■'cite  chartered  associat:ur.  pi.rsu.jn!  to 
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section  4(»(t](l)(Biir|[ni.  12 
l~29|r)(l)|Blin(IIi,  directed  :he 
.'■eceivership  to  operate  und^-r  Fdrt  ,Mm  !f 
:.'ie  FSIJC  is  appointed  as  receiver  for  a 
^ta:e  chartered  association  pursuant  to 
section  406(c)|2)  of  the  N-itio.-.,!  Hnusino 
Act.  12  i;.S.C.]729[c)f2i,  •;:,;-,  ,-:ver 
I  perates  under  Part  b&Aa  of  the  Rules 
'tnd  Rpguiations  for  the  Feder=il  S.'ivings 
..nd  Lotin  Insurance  Corporalkin 

In  the  Federal  Register  of  November 
27.  1985  (50  FR  489~0i  the  Board 
proposed  extensive  revisions  to  its 
regulations  covering  the  conservatorship 
and  receivership  of  Federal  and  other 
FSLIC  insured  institutions  ("Proposal"). 
These  proposed  regulations  have  not 
been  adopted  in  full,  but  selected 
portions  have  been  promuleated,  such  as 
the  rules  on  prinnti,  lif  {  i.i  r^i.^,  :,")3FR 
25129  duly  5.  \9mi  53  FR  ,.0'«  (Auc  15 
19881]  ' 

The  Proposal  contdineu  a  specific 
provision  at  12  CFR  5690  6-1  concerning 
jhe  status  of  Federal  Home  Loan  Banks  ' 
("Banks  ■)  as  secured  creditors.  This 
provision  rtf  ngnized  that  the  Banks 
have  a  unKiue  role  as  special  lenders  to 
ihe  thrift  industry,  and  that  this  unique 
role  entitles  the  Bank  to  distinctive 
treatment  on  specific  matters.  Congress 
recognized  this  in  the  Competitive 
F.quality  Banking  Act  of  1987.  Pub,  L  No. 
100-86.  section  306fd).  101  Stat.  552,  601- 
02  ("CEBA").  M  hich  added  section  10(e)' 
c  f  the  Federal  Home  Loan  Bank  Act,  12 
ISC  ]4:!0^l'  (1388).  to  provide  for  the 
{  :    t  tv  of  federal  Home  Loan  Bank 
spcur:'\  interests  over  the  claims  and 
tights  of  any  other  party  except  those 
claims  entiiled  to  priority  under 
otherwise  applicable  law  and  held  by 
actual  bona  fide  purchasers  for  value  or 
by  actual  secured  parties  that  are 
Secured  by  actual  protected  interests. 
Since  publication  of  the  Proposal  in 
1985.  there  has  been  a  substantial 
increase  in  the  number  of  thrift 
institutions  that  have  undergone 
liquidation  and  payment  of  insurance 
following  the  appointment  of  a  receiver, 
and  it  is  reasonable  to  assume  that  this 
pace  will  continue.  This  increase  in 
liquidating  receivership  insurance 
actions  has  presented  several  additional 
concerns  not  addressed  in  the  Proposal 
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'  Another  eubBection  (e),  concerning  qualified 
thrifl  lenders,  was  also  enacted  in  the  Competitive 
Equality  Banking  Act  of  1987. 


With  respect  to  the  Banks,  including  the 
concerns  addressed  in  CEBA. 
Accordingly,  the  Board  has  determined 
that  it  is  desirable  to  adopt  a  regulation 
recognizing  the  unique  role  of  the  Banks 
and  setting  forth  expressly  their  rights 
vis-a-vis  collateral  securing  Bank 
advances  in  situations  in  which  a 
receiver  is  appointed,  not  to  effect  a 
purchase  and  assumption  transaction, 
but  to  hquidate  assets  over  time, 
accompanied  by  the  FSUC's  payment  of 


insurance  on  arrniint« 


ill  in  ,>)'-•<  &-„ : 
.,!*>  Sr(  iiret.! 


f   (   ilC", 


Home  Loan 
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H  ink 

The  following  discussion  summarizes 
the  provisions  of  5  569c.&-l. 

Paragraph  (a)  reiterates  section  10(e) 
of  the  Federal  Home  Loan  Bank  Act 
added  by  section  306(e)  of  CEBA  and 
contemplates  that  the  receiver  shall 
recognize  the  priority  of  the  security 
interest  of  a  Bank,  subject  to  the 
exceptions  set  forth  in  section  10(e). 

Paragraph  (b)  recognizes  that  a  Bank 
may  in  some  cases  acquire  a  security 
interest  without  taking  possession  of 
collateral;  and  paragraph  (b)  confirms 
that  the  Bank  is  entitled  to  take 
possession  of  collateral  notwithstanding 
that  a  receiver  has  been  appointed. 

Paragraph  (c)  provides  procedures  for 
the  liquidation  of  collateral  securing 
Bank  advances  when  the  Receiver  does 
not  enter  into  a  purchase  and 
assumption  transaction.  The  Board  has 
determined  that  the  Banks,  because  of 
their  unique  role,  which  is  recognized  by 
CEBA,  should  be  entitled  to  certain 
protections  if  a  Receiver  has  been 
appointed  and  a  purchase  and 
assumption  transaction  has  not 
occurred.  To  protect  the  interests  of  the 
Receiver  and  the  Bank  in  the  liquidation 
of  assets  serving  as  collateral  for  Bank 
advances,  the  regulation  provides  that 
the  receiver  and  the  Bank  shall  attempt 
to  develop  a  mutually  agreeable  plan  for 
the  payment  of  outstanding  advances 
and  for  the  liquidation  of  collateral.  If  a 
plan  cannot,  in  good  faith,  be  developed 
or  if,  in  the  interim,  adverse  market 
changes  are  occurring  which  the  Bank  in 
good  faith  reasonably  concludes  could 
cause  the  collateral  value  to  decrease  to 
such  an  extent  that  the  Bank's  claim 
would  not  be  satisfied  in  full,  then  the 
Bank  may  proceed  to  liquidate  the 
collateral,  provided  it  does  so  in  good 
faith  and  in  a  commercially  reasonable 
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(1)  The  receiver  and  the  Bank  shall 
immediately  seek  and  develop  a 
mutually  agreeable  plan  for  the  payment 
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manner  and  othervs'ise  in  arcordancp 

with  applicable  laws. 

Piiragraph  (d)  implrments  sectiDn 
in(d)  of  the  Federal  Home  Loan  Bank 
.\rt  by  permitting  the  Bank  to  require 
the  deposit  of  additional  or  substituted 
collateral  when  deemed  nt'Cfiss.iry  for 
its  protection,  notwithstanding  any 
provision  of  state  law.  It  is  similar  to 
language  contained  in  Proposed 
Regulation  {  569c,8-l|h! 

J'aragraph  |e)  sets  forth  the 
c.rcumstances  under  which  the  receiver 
shall  honor  a  claim  for  a  prepayment  fee 
by  a  Bank,  F*repayment  fees  are  an 
integral  part  of  the  operations  of  the 
Banks,  which  may  issue  long  term 
obligations  in  order  to  make  pr\idenl 
long  term  advances  to  members. 
Because  of  this  matched  funding, 
prepayment  of  long  term  advances  can 
result  in  losses  to  a  Bank,  depending 
upon  reinvestment  opportunities 
available  at  the  time  of  sut.h 
prepayment.  Accordingly,  the  p-t^agraph 
provides  for  the  allowance  of  a 
prepayment  fee  to  the  Bank  set  forth  in  a 
written  contract,  provided  that  the  fee 
shall  not  exceed  the  present  value  of 
any  economic  loss  suffered  by  the  Bank 
and  the  collateral  is  sufficient  to  pay  in 
full  the  pnncipal  and  interest  due  on 
secured  advances  and  the  applicable 
prepayment  fee 

The  Board  has  deferred  fur  later 
consideration  whether  it  is  appropriate 
to  require  the  Bank  to  provide  a 
discount  to  the  receiver  when  the  Bank 
would  realize  an  economic  gain  from  the 
prepayment. 

This  regulation,  effective  April  27. 
1989,  is  being  issued  without  the  notice 
and  comment  procedures  of  the 
Administrative  Procedure  Act.  and 
without  the  thirty  (30)  day  period 
delayed  effectiveness  generally  required 
by  that  Act.  Pursuant  to  5  L'.S.C. 
553(b)(3)(B).  553(d)(3)  and  in  accordance 
with  the  Board's  regulations  published 
at  12  CFR  508  11  and  508.14,  the  Board 
finds  good  cause  f(5r  waiving  these 
requirements  in  the  necessity  to  ensure 
the  continuing  provision  of  advances  to 
the  thrift  industry  on  reasonable  terms 
by  the  industry's  special  purpose  lender. 
To  ensure  this  flow  at  a  critical  period 
for  the  industry',  it  is  necessary  that  the 
Banks  operate  with  greater  certainty 
concerning  their  rights  with  ri.'spect  to 
collatera!  securing  advances 

III.  Final  Regulatory  Flexibility  AnaUsis 

Pursuant  to  section  3  of  the  Regulatory 
I-Vxibility  Act.  5  L'.S.C.  603.  the  Board  is 
providing  the  following  regulatory 
:lp\ibility  analysis: 

1  .\'eed  far  and  objectives  of  the  rule. 
Ihese  elements  are  incorporated  above 


in  SUPPLEMENTARV  INFORMATION 

regarding  this  final  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  nre  incorporated  above  in 
SUPPLEMENTARY  INFORMATION 

3.  Significant  alternatives  minimizing 
small  entity  impact  and  agency 
response.  The  Small  Business 
Administration  defines  a  small  financuil 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fisc.il  year, 
do  not  exceed  $100  million  '  13  CFR 
121.13(a)  (1988),  This  final  rule  treats  all 
institutions  in  the  same  manner,  and  this 
rule  will  not  have  a  substantial  impact 
on  small  entities. 

List  of  Subjects  in  12  CFR  Parts  549. 
569a  and  569c 

Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  549,  Subchapter  C.  Part 
569a,  Subchapter  D  and  Part  569c. 
Subchapter  D.  Chapter  V.  Title  12,  Code 
of  Federal  Regulations,  as  set  forth 
below. 

PART  549— POWERS  OF  RECEIVER 
AND  CONDUCT  OF  RECEIVERSHIP 

Subchapter  C— Federal  Savings  and 
Loan  System 

1.  The  authority  citation  for  Part  54« 
continues  to  read  as  follows: 

Authority:  Stc  5A.  47  Stat.  727,  as  added 
bv  sec.  1.  &4  Stat.  256.  as  amended  (12  U.SC 
1425a);  sec.  5.  48  Stat.  132,  as  amended  (12 
U.S.C.  1464):  sees.  402,  403.  46  Stat,  1256,  125" 
as  amended  (12  U.S.C.  1725,  1728):  Reorg. 
Plan  No.  3  of  1947,  122  FR  4981,  3  CFR.  1943— 
48Comp.,  p.  1071. 

2.  Section  549.5-1  is  amended  by 
adding  paragraph  (b)(6)  to  read  as 
follows: 

§549.5-1     Deposit  associations, 

4  •  «  t  » 

(b)  •  •  • 

(6)  Section  569c.8-l  shall  govern  the 
rights  of  the  Federal  Home  Loan  Banks 
with  respect  to  all  FSLIC  receiverships 
to  which  Part  549  is  applicable. 


PART  569a— RECEIVERS  FOR 
INSURED  INSTITUTIONS  OTHER  THAN 
FEDERAL  ASSOCIATIONS 

Subchapter  D — Federal  Savings  and 
Loan  Insurance  Corporation 

3.  The  authority  citation  for  Part  569a 
continues  to  read  as  follows: 

Authority:  Sees.  2.  5.  48  Stat.  12a  132.  as 
amended  (12  U.S.C.  1462-1464):  sees,  4O1-40;t, 
405-407,  48  Stat.  1255-12.57,  1259-1260,  as 
amended  (12  U.S.C.  1724-1726, 1728-1730): 


scr  408.  82  Stat.  5,  as  amended  (12  V  S.C. 
r30a);  Reorg  Plan  No,  3  of  1947,  12  FR  4981, 
T  CK'R.  1943-1948  Comp,.  p,  1071. 

4  Section  569a. 7  is  revised  to  read  as 

follows: 

§  S69a.7    Priority  of  Claims. 

(a)  Section  569c, 11  shall  go\ern  the 
priorities  of  unsecured  claims  with 
respect  to  all  FSLIC  receiverships  to 
which  Part  569a  is  applicable. 

(b)  Section  569c.8-l  shall  govern  the 
rights  of  the  Federal  Home  Loan  Banks 
with  respect  to  all  FSLIC  receiverships 
to  which  Part  569a  is  applicable, 

PART  569c— RECEIVERSHIP  RULES 

Sut>chapter  D — Federal  Savings  and 
Loan  Insurance  Corporation 

1,  The  authority  citation  for  Part  569c 
continues  to  read  as  follows; 

.Authority:  Sec.  5.  48  Stat,  ViZ.  as  amended 
(12  use.  1464).  sees,  402.  406.  48  Slat,  1256, 
\2^9.  as  amended  (12  U,S,C.  1725,  1729): 
Reorg,  Plan  No,  3  of  1947.  12  FR  4981,  3  CKH 
1943-1948  Comp..  p,  1071, 

2,  Section  569c.8-l  is  added  to  read  as 

follows: 

§  569C.B-1    Federal  Home  Loan  Banks  as 
secured  creditors, 

(a)  Notwithstanding  any  other 
provisions  of  federal  or  state  law  or  any 
other  provisions  of  these  regulations,  the 
receiver  of  a  borrower  from  a  Federal 
Home  Loan  Bank  shall  recognize  the 
priority  of  any  security  interest  granted 
to  a  Federal  Home  Loan  Bank  by  any 
memticr  of  any  Federal  Home  Loan 
Bank  or  any  affiliate  of  any  such 
member,  whether  such  security  interest 
is  in  specifically  designated  assets  or  a 
blanket  interest  in  all  assets  or 
categories  of  assets,  over  the  claims  and 
rights  of  any  other  party  (including  any 
receiver,  conservator,  trustee  or  similar 
party  having  rights  of  a  lien  creditor) 
other  than  claims  and  rights  that 

(1)  Would  be  entitled  to  priority  under 
otherwise  applicable  law;  and 

(2)  Are  held  by  actual  bona  fide 
purchasers  for  value  or  by  actual 
secured  parties  that  are  secured  by 
actual  perfected  security  interests. 

(b)  If  the  receiver  rather  than  the  Bank 
shall  have  possession  of  any  collateral 
consisting  of  notes,  securities,  other 
instruments,  chattel  paper  or  cash 
securing  advances  of  the  Bank,  the 
receiver  shall,  upon  request  by  the  Bank, 
promptly  deliver  possession  of  such 
collateral  to  the  Bank  or  its  designee. 

(c)  In  the  event  that  a  receiver  is 
appointed  for  any  member  of  a  Federal 
Home  Loan  Bank,  the  following 
procedures  shall  apply: 


(1)  The  receiver  and  the  Bank  shall 
immediately  seek  and  develop  a 
mutually  agreeable  plan  for  the  payment 
of  any  advances  made  by  the  Bank  to 
such  borrower  or  for  the  servicing, 
foreclosure  upon  and  liquidation  of  the 
collateral  securing  any  such  advances, 
taking  into  account  the  nature  and 
amount  of  such  collateral,  the  markets  in 
which  such  collateral  is  normally  traded 
or  sold  and  other  relevant  factors. 

(2)  In  the  event  that  the  receiver  and 
the  Bank  shall  not,  in  good  faith,  be  able 
to  develop  such  a  mutually  agreeable 
plan,  or,  in  the  interim,  the  Bank  in  good 
faith  reasonably  concludes  that  the 
value  of  such  collateral  is  decreasing, 
because  of  interest  rate  or  other  market 
changes,  at  such  a  rate  that  to  delay 
liquidation  or  other  exercise  of  the 
Bank's  rights  as  a  secured  party  for  the 
development  of  a  mutually  agreeable 
plan  could  reasonably  cause  the  value 
of  such  collateral  to  decrease  to  an 
amount  that  is  insufficient  to  satisfy  the 
Bank's  claim  in  full,  the  Bank  may,  at 
any  time  thereafter  if  permitted  \'o  do  so 
by  the  terms  of  the  advances  or  other 
security  agreement  with  such  borrower 
or  otherwise  by  applicable  law,  proceed 
to  foreclose  upon,  sell,  lease  or 
otherwise  dispose  of  such  collateral  (or 
any  portion  thereof),  or  otherwise 
exercise  its  rights  as  a  secured  party, 
provided  that  the  Bank  acts  in  good  faith 
and  in  a  commercially  reasonable 
manner  and  otherwise  in  accordance 
with  applicable  law. 

(3)  The  foregoing  provisions  of  this 
paragraph  (c)  shall  not  apply  in  the 
event  that  a  purchase  and  assumption 
transaction  is  entered  into  regarding  any 
such  member. 

(d)  The  Bank's  rights  pursuant  to  the 
second  sentence  of  section  10(d)  of  the 
Federal  Home  Loan  Bank  Act  shall  not 
be  affected  or  diminished  by  any 
provisions  of  state  law  that  may  be 
applicable  to  a  .security  interest  in 
property  of  the  member. 

(e)  The  receiver  for  a  borrower  from  a 
Federal  Home  Loan  Bank  shall  allow  a 
claim  for  a  prepayment  fee  by  the  Bank 
if.  and  only  if: 

(1)  Made  pursuant  to  a  written 
contract  that  provides  for  a  prepayment 
fee.  provided,  however,  that  such 
prepayment  '"ee  allowed  by  the  receiver 
shall  not  exceed  the  present  value  of  the 
loss  attributable  to  the  difference 
between  the  contract  rate  of  the  secured 
borrowing  and  the  reinvestment  rate 
then  available  to  the  Bank;  and 

(2)  The  indebtedness  owed  to  the 
Bank  by  such  borrower  is  secured  by 
sufficient  collateral  in  which  a  perfected 
security  interest  in  favor  of  the  Bank 
exists  or  as  to  which  the  Bank's  security 
interest  is  entitled  to  priority  under  the 


Competitive  Equality  Banking  Act  of 
1987.  Pub.  L  No  100-B6,  section  306(d). 
101  Stat,  552,  601-02.  or  otherwise  so 
that  the  aggregate  of  the  outstanding 
principal  on  the  advances  secured  by 
such  collateral,  the  accrued  by  unpaid 
interest  thereon  and  the  prepayment  fee 
applicable  to  such  advances  can  be  paid 
in  full  from  the  amounts  realized  from 
such  collateral.  For  purposes  of  this 
paragraph  (e)l2).  the  adequacy  of  such 
collateral  shall  be  determined  as  of  the 
date  such  prepayment  fees  shall  be  due 
and  payable  under  the  terms  of  the 
written  contract  providing  therefor. 

By  the  Federal  Flome  Loan  Bank  Board. 
|ohn  M,  Buckley.  )r,. 
Secrt'tary. 
(FR  Doc,  89-10716  Filed  5-3-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

I  Airspace  Docket  No.  89-ASO-2 1 

Amendment  to  Control  Zones: 
Huntsville,  AL;  Savannah,  GA; 
Lexington,  KY;  and  Knoxville.  TN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  permits  the 
effective  hours  of  the  control  zones  at 
Huntsville,  AL:  Savannah,  GA: 
Lexington.  KY;  and  Knoxville.  TN.  to  be 
changed  via  Notice  to  Airmen 
(NOTA.M).  The  National  Weather 
Service  (NWS)  intends  to  reduce 
operating  hours  at  each  of  these 
locations.  Designation  of  the  control 
zones  is  dependent  on  the  availability  of 
weather  observations.  In  the  event  that 
properly  certificated  weather  observers 
are  not  available  to  take  and 
disseminate  weather  observations,  this 
amendment  allows  the  dates/times  of 
operation  of  the  control  zones  to  be 
announced  in  advance  by  NOT  AM.  and, 
thereafter,  as  published  in  the  airport/ 
facility  directory, 

EFFECTIVE  DATE:  0901  U.t.c,  July  27,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G,  Walters.  Airspace  Set.tiun. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration,  P,0  Box  20636,  Atlanta. 
Georgia  30320:  telephone,  (404)  "83-7648. 
SUPPtiMENTARY  INFORMATION: 

History 

On  March  10, 1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 


RegulaUons  (14  CFR  Part  71)  to  amend 
the  Huntsville,  AL;  Savannah,  GA: 
Lexington.  KY;  and  Knoxville,  TN, 
control  zones  (54  FR  10166).  The  NWS 
has  expressed  plans  to  reduce  operating 
hours  at  these  locations.  Designation  of 
the  control  zones  is  dependent  on  the 
availability  of  weather  observations.  In 
the  event  that  properly  certificated 
weather  observers  are  not  available  to 
take  required  weather  observations,  this 
amendment  to  the  existing  control  zone 
descriptions  wrill  allow  dates/times  of 
operation  of  the  control  zones  to  be 
announced  in  advance  by  NOT  AM,  and. 
thereafter,  as  published  in  the  airport/ 
facility  directory.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  This 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Kuic 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  description  of  the  Huntsville,  AL 
Savannah,  GA;  Lexington,  KY:  and 
Knoxville.  TN,  control  zones.  This 
amendment  allows  the  effective  dates/ 
times  of  the  control  zones  to  be  changed 
via  NOTAM  in  the  event  properly 
certificated  weather  observers  are  not 
available  to  take  required  weather 
observations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  if 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authumv 
delegated  to  me.  Part  71  of  the  Federal 
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Aviation  Regulations  (14  CFR  Part  '1)  is 
amended,  as  follows. 

PART  71— OESKSNAHON  Of  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1,  The  authonty  citation  fur  Pnrt  71 
continues  to  read  as  follows: 

Aulhority:  49  L'  S,C.  nAiM.t).  1354(dl,  1510: 
Execulive  Order  10654.  49  U  S,C.  106<«1 
(Rev'sed  Pub  L  9-^4^.  Idni-dr>'  li.  1483);  14 
CFR  1!  69 

§71.171    [Am«nd»d] 

2.  Section  71.171  is  amendtd  as 
follows: 

Kuntsv-illa.  AL  (.Amended] 

Savannah.  G.\  [Amended] 

Lexington.  KY  [Amended] 

Knoxville.  IN  [Amended] 

Add  the  following  sentences  !o  t.he  K\islin« 
c'.fscnptiong;  "This  control  zone  is  effecQVB 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dales  and  times  will 
thereafter  be  continuously  puhlishcd  n  the 
airporl.'facility  direcfoi^-  " 

Issued  m  East  Point  Georgia,  on  April  20. 

William  D.  Wood, 

Act:rs  Manager.  Air  Traffic  Division. 

Southern  Region. 

\W.  Doc.  89-10662  Filed  5-V«»-  H  45  .im] 
BILilMG  COOC  M10-1VM 


14  CFR  Part  71 

I  Air«(MC«  Docket  No.  89-ASO-«l 

Revision  of  Control  Zone,  Covington, 
KY 

AQENCY:  FederHl  Aviation 
Administration  !F.A..-\j.  DOT 

ACTIOM:  Final  rule. 

summary:  This  amendment  revises  the 
Covington.  KY.  control  zone.  This  action 
deletes  an  arrival  area  extension  based 
on  the  Runway  36  ILS  localizer  south 
course.  The  extension  is  no  longer 
required  for  airspace  protection.  Ai.so. 
the  geographic  position  coordinates  of 
the  Greater  Cincinnati  Airport  have 
been  corrected. 


EFFECTIVE  DATE;  0901  U  !  C 


UIV 


1989 


FOR  FURTHER  INFORMATION  CONTACT. 

James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch,  .^ir 
Traffic  Division.  Federal  Aviation 
Administration.  P  O  Box  20636,  .Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 


SUPPLEMENTARY  INFORMATION: 

History 

On  March  1,  1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Covington.  KY,  control  zone  (54  FR 
8551).  The  proposed  revision  would 
elim.inate  an  arrival  area  extension  and 
correct  the  geographic  position 
coordinates  of  the  Greater  Cincinnati 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comm.ents  on  the  proposal  to  the  FAA. 
No  comments  ob|ecting  to  the  proposal 
were  receded.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71  l"l  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  7400.6E  dated  January  3. 
1989 

The  Rule 

This  amendment  to  Part  71  of  the 

Federal  Aviation  Regulations  revises  the 
Covington.  KY.  control  zone  by 
eliminating  the  arrival  area  extension 
based  on  the  Runway  36  ILS  localizer 
south  course  and  corrects  the  geographic 
position  coordinates  of  the  Greater 
Cincinnati  .Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Vi'bruary  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  th.at  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety.  Control  zone. 

.Adoption  of  the  .\mendment 

.Accordingly   pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  P,ir1  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authonty  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C  106(g) 


(Revised  Pub.  L  97-449.  January  12.  198.".):  14 
CFR  11  69. 

§71.171  (Amended) 
2.  Section  71.171  is  amended  as 

follows: 

Covington,  KY  (Revised) 

Within  a  5-mile  radius  of  Greater 
Cincinnati  International  Airport  (l.at. 
39  02'52'  N..  Long.  84*40'00"  W  ) 

Issued  in  East  Point.  Georgia,  on  April  20. 
1989 

William  D.  Wood. 

ArUng  Manager.  Air  Traffic  Division, 
Southern  Hegion. 

I  re  Doc.  89-10660  Filed  5-3-89;  8:45  am] 

BILLING  COOC  4«10-13-M 


14  CFR  Part  71 

( Airspace  Docket  No.  88-ASW-44) 

Establishment  of  Transition  Area: 
Coushatta,  LA 

AGENCY:  P'ederal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  corrective  action 
changes  the  effective  date  of  the 
establishment  of  the  transition  area 
located  at  Coushatta.  LA.  from  June  1. 
1989.  to  September  21, 1989.  The 
proposed  commissioning  date  of  the 
new  Coushatta  Nondirectional  Radio 
Beacon  (NDB)  has  been  delayed,  thus 
requiring  the  effective  date  to  also  be 
delayed.  The  intended  effect  of  this 
action  is  only  to  delay  the  effective  date 
of  the  establishment  of  Coushatta.  LA. 
Transition  Area. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
21.  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard.  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  FR  89  8356 
was  published  on  April  10, 1989, 
establishing  a  transition  area  at 
Coushatta.  LA.  The  development  of  a 
new  standard  instrument  approach 
procedure  (SIAP)  to  the  Red  River 
Airport,  utilizing  the  new  Coushatta 
NDB,  made  this  action  necessary. 
However,  an  unforeseen  delay  in  the 
commissioning  of  the  Coushatta  NDB 
has  required  the  effective  date  of  this 
action  to  also  be  delaved. 


The  FA-A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Issued  in  Fort  Worth.  TX.  on  April  20.  1939. 
Larry  L  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  89-10659  Filed  5-3-89:  8:45  am) 
BILLINO  COOC  4910-1}-H 


14  CFR  Part  71 

(Airspace  Docket  No.  89-ASO-18I 

Amendment  to  Transition  Area,  Plains, 
GA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  to  the 
Plains.  GA,  Transition  Area  contains 
two  minor  changes.  The  Transition  Area 
has  an  arrival  area  extension  based  on 
the  Albany  VORTAC  350°  radial. 
Effective  July  27. 1989,  the  name  of  the 
VORTAC  will  change  from  Albany  to 
Pecan.  Also,  the  arrival  area  extension 
will  be  realigned  2°  tc  coincide  with  the 
instrument  approach  proctH'ire  serving 
the  airport.  No  significant  change  in 
airspace  is  intended  by  these  actions. 

date:  Effective  Date:  0901  u.t.c,  July  27, 
1989. 

Comments.  Must  be  received  on  or 
before  June  20. 1989. 

addresses:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  ASO-530,  Manager, 
Airspace  and  Procedures  Branch. 
Docket  No.  89-ASO-18.  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652. 
3400  Norman  Bemy  Drive.  East  Point. 
Georgia  30344,  telephone:  (404)  763-7646. 


FOR  FURTHER  INFORMATION  CONTACT; 

James  G,  Walters.  Airspace  Seciion. 
Airspace  and  Procedures  Branch.  .\ir 
Traffic  Division.  Federal  Aviation 
Administration.  P.O  Box  20636,  Atlanta, 
Georgia  ,30320:  telephone   [404]  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  amending  the 
description  of  the  Plains.  GA.  Transition 
Area,  these  changes  are  so  minor  and 
nonsubstantive  that  prior  public  notice 
IS  considered  unnecessary.  No 
significant  change  in  airspace  will  result 
from  these  actions.  When  the  comment 
period  ends,  the  FAA  will  use  the 
comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  eviduating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71,181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  change  the  description  of  the  Plains, 
GA,  Transition  Area  by  changing  the 
reference  to  Albany  VORTAC  which  is 
being  renamed  the  Pecan  VORTAC. 
Also,  the  arrival  area  extension  is  being 
realigned  2'  to  coincide  with  the 
instrument  approach  procedure  serving 
the  airport.  Section  71,181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  74(X).6P: 
dated  January  3.  1989. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immed'ate  need  for  a  regulation  to  make 
minor  and  nonsubstantive  changes  in 
the  description  of  the  Transition  Area. 
Therefore.  1  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unneci'ssary  and  contrary  to  the  public 
interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDf  RA^. 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1963);  14 
CFR  11.69. 

§71.181     [Amended) 

2.  Section  ri.idi  is  amended  as  follows: 
Plains,  GA  (Amended] 

By  deleting  the  phrase  "within  5  miles  each 
side  of  the  Albany  VORTAC  350*  radial"  and 
substituting  the  phrase  "wthin  5  miles  each 
side  of  the  Pecan  VORTAC  352"  radial." 

Issued  in  East  Point  Georgia,  on  April  20. 
1989. 

William  D.  W  oo«i. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  89-10661  Filed  5-3-88:  8:45  am] 

Bli  ,  ING   -;::)0£  4«10-13-ll 


14  CFR  Part  71 

(Airspace  Docket  No   e9-ASO-10J 

Amendment  to  Transstion  Ar^a. 
Springfield,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  to  the 
Springfield,  KY,  Transition  Area  adds  an 
arrival  area  extension  to  accommodate 
a  planned  Nondirectional  Radio  Beacon 
(NDB)  Standard  Instrument  Approach 
Procedure  (SL\P)  to  Runway  11  at  the 
Lebanon-Springfield  Airport. 
Subsequent  to  the  Notice  of  Proposed 
Rulemaking  (.NPRM),  it  was  determined 
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that  the  width  of  the  proposed  arrival 
area  extension  should  be  increased  from 
3  to  5  miles,  each  side  of  the  280* 
bearing  of  the  Springfield  NDB.  This  will 
afford  necessary  airspace  protection  for 
both  the  planned  NDB  SlAP  and  the 
existing  VOR/DME  Runway  U  SIAP. 
Also,  a  minor  correction  is  being  made 
to  the  geographic  position  coordinates  of 
the  Lebanon-Springfield  Airport. 
EFFECTIVE  DATE;  0901  ut.C,  luly  27.  1989 
FOR  FURTMCR  MFORMATIOM  CONTACT 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone;  (404)  763-7646. 
SUPm^MCNTARV  INFOAMATION: 

History 

On  March  1. 1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Springfield.  KY,  Transition  Area  (54 
FR  8552).  The  proposed  action  would 
add  an  arrival  area  extension  to 
accommodate  an  NDB  SIAP  to  Runway 
11  at  the  Lebanon-Springfield  Airport. 
Subsequent  to  issuance  of  the  NPRM.  it 
was  determined  that  the  width  of  the 
arrival  area  extension  should  be 
increased  from  3  to  5  miles,  each  side  of 
the  280*  bearing  of  the  Springfield  NDB. 
This  will  provide  necessary  controlled 
airspace  for  the  planned  NDB  SLAP  and 
the  existing  VOR/DME  Runway  11 
SLAP.  Also,  a  minor  correction  was 
proposed  to  the  airport  geographic 
position  coordinates.  Interested  parlies 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  The  increased 
width  of  the  arrival  area  extension  is 
viewed  as  an  insignificant  change. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  7400.6E  da^ed  January  3, 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Springfield,  KY,  Transition  Area  by 
adding  an  arrival  area  extension  to 
provide  additional  controlled  airspace 
for  aircraft  executing  SIAP's  to  the 
Lebanon-Spnngfield  Airport.  Also,  this 
action  corrects  the  geographic  position 
coordinates  of  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
fiurrent.  It,  therefore.  (1)  is  not  a  "major 


rule"  under  Executive  Order  12291;  (2)  is 

not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
re8ulatop>'  evaluation  as  the  anticipated 
impact  IS  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

.Aviation  safety.  Transition  area. 
.Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CVR  Part  71]  is 
amended,  as  follows; 

PART  71-DESIGNATK)N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1,  The  authonty  citation  for  Part  71 
continues  to  read  as  follows; 

.Authority;  49  C  S,C,  134«(a).  1354(a).  15U)-. 
Executive  Order  10854,  49  U.S,C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 

CFR  n  69 

§71.181    [Amended) 

2.  Section  71.181  is  amended  as 

follows; 

Springfield.  KY  (Amended) 

By  amending  the  Lebanon-Springfield 
.Airport  coordinateg  to  read.  "(Lai. 
37*3«0TN..  Lx)ng.  8.5"14  :32'W  )"  and  by 
adding  the  following  statempnt  to  the  end  of 
the  existmR  descnption;  "and  within  5  miles 
each  side  of  the  280'  bearing  from  the 
Spnngfield  .NfDB  |Ut,  37-38  22'N,.  Long. 
8o'14  lO'W).  extending  from  the  6.5-mile 
radius  area  tu  9  miles  west  of  the  NDB. ' 

Issued  in  East  Point.  Georgia,  on  .Apnl  20. 
1989 

William  D.  Wood, 

Ac:  "^  Mcnayer.  Air  Traffic  Division. 
Si'uthfrv  Region. 

(FR  Doc.  8&-10663  Filed  5-3-^9;  8:45  am] 
BIUJNQ  COOC  M10- 13-41 


14  CFR  Part  75 

(Airspace  Docket  No  88-ACE-121 

Alteratton  of  Jet  Route  J-148;  NE 

agency:  Federal  Aviation 

.Administration  (FAA).  DOT 
ACTION:  Final  rule- 

SUMMARY:  This  amendment  changes  the 
description  of  Jet  Route  1-148,  located  in 


the  vicinity  of  O'NeiU.  NE,  to  extend 
that  route  direct  to  Mason  City,  lA. 
Pilots  normally  request  this  routing  and 
are  radar  vectored  from  O'Neill  to 
Mason  City.  This  action  provides  a 
chartered  route  between  these  points 
thereby  reducing  controller  workload. 

EFFECTIVE  DATE:  0901  u.t.c,  July  27,  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  30, 1989,  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  alter  the  description  of  Jet 
Route  J-14a,  located  in  the  vicinity  of 
O'Neill,  NE,  by  extending  that  route 
from  O'Neill  to  Mason  City,  L\  (54  FR 
4295).  This  action  would  reduce 
controller  workload.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  changes 
the  description  of  Jet  Route  J-148, 
located  in  the  vicinity  of  O'Neill,  NE,  to 
extend  J-148  direct  to  Mason  City,  lA. 
Pilots  normally  request  this  routing  and 
are  radar  vectored  from  O'Neill  to 
Mason  City.  This  action  provides  a 
chartered  route  between  these  points 
thereby  reducing  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currenL  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  Cre  Part  75)  is 
amended  as  follows: 

PART  75--ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  L'.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January-  12.  19a3J;  14 
CFR  11  69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

1-148  [Amended] 

By  removing  the  words  "to  O'Neill.  NE." 
and  substituting  the  words  "O  Neili.  NE;  to 
Mason  City,  lA." 

Issued  in  Washinglon,  DC.  on  April  26. 
1989. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  89-10664  Filed  5-3-89;  8:45  am) 
BILLIMQ  COOC  4910-13-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

I  Docket  No.  RMSO-53I 

Maximum  Lawful  Prices  for  May,  June. 
and  July  1989 

agency:  Federal  Energy  Regulatory 

Commission 

action:  Order  of  the  Director,  OFFR. 

SUMMARY:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(c)(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
prescribed  under  Title  I  of  the  Nntural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  May.  June,  and  July,  1989.  Section 
101{b)|6)  of  the  NGPA  requires  that  the 
Commission  compute  and  publi-sh  the 
maximum  lawful  prices  before  the 
beginning  of  each  month  for  which  the 
figures  apply. 

EFFECTIVE  DATE:  May  1,  19B9. 
FOR  FURTHER  INFORMATION  COMTACr 
Garn,'  L  Penix,  (202)  357-8666, 

Publication  of  Prescribed  Maximum 
Lawful  Prices  Under  the  Natural  Gas 
Policy  Act  of  1978 

Order  of  the  Director.  OPPR 
Issued  April  28. 1989 

Section  101(b)(6)  of  the  Ndtural  Gas 
Policy  Act  of  1978  (NGPA)  requires  that 
the  Commission  compute  and  make 

availiible  maximum  lawful  prices  and 


inflation  adjustments  prescribed  in  Title 

I  of  the  NGPA  before  the  beginning  of 
any  month  for  which  such  figures  apply. 

Pursuant  to  this  requirement  and 
S  375.307(c)(1)  of  the  Commission's 
regulations,  which  delegates  the 
publication  of  such  prices  and  inflation 
adjustments  to  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawful  prices  for  the  months 
of  May.  June,  and  July.  1989  are  issued 
by  the  publication  of  the  price  tables  for 
the  applicable  quarter.  Pricing  tables  are 
found  in  S  271.101(a)  of  the 
Commission's  regulations.  Table  I  of 
§  271.101(a)  specifies  the  maximum 
lawful  prices  for  gas  subject  to  NGPA 
sections  102. 103(b)(1),  105(b)(3), 
106(b)(1)(B).  107(c)(5),  108  and  109.  Table 

II  of  S  271.101(a)  specifies  the  maximum 
lawful  prices  for  sections  104  and  106(a) 
of  the  NGPA.  Table  III  of  $  271.102(c) 
contains  the  inflation  adjustment 
factors.  The  maximum  lawful  prices  and 
the  inflation  adjustment  factors  for  the 
periods  prior  to  May,  19M  arc  found  in 
the  fables  in  5  5  27l"l01  and  271.102. 

List  of  Suti|i't:ts  u;  IfJ  C!  R  Part  271 

Natural  gas. 

Warrren  C  Edmunds, 

Depaty  Director.  Office  of  Pipeline  and 
Producer  Regulation. 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Natural  Cat  Art.  15  U.S.C  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
E.Q.  12009,  3  CFR  1978  Comp.,  p.  142;  Natural 
Gas  Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982). 


Table  I— Natural  Gas  Ceiling  Prices  (Other  Than  NGPA  Secs.  104  and  106(a)) 

[Maximum  lawful  pnce  pef  MMBlu  for  delivenes  m) 


Subpart  of  part  271 


B. 
C. 

E.. 

F 

G. 
I... 


NGPA 
section 


Category  of  gas 


102  I  New  natufal  gas  certai/i  OCS  gas 

103(b)(1)      New  onshore  production  wells  * 

106<bK3)      Intrastate  existing  contracts , 

106(b)1(B)   Allematwe  maximum  lawtui  p'ice 

gas  ' 
107(c)(5)     Gas  produced  from  tighl  formattof*., 

106  ]  Stnpper  gas 

109  i  Not  ottierwise  *  covefed. 


to'  certain  intrastate  roHoMr 


May 
1969 


SS.273 
3.423 
5.063 
1.956 

6.846 
5.646 
2.833 


June 

1969 


$5,307 
3.434 
5.092 
1.965 

6.866 
5.663 
2.842 


1969 


$5,342 

3.446 
5.121 
1.972 

6.892 

5720 
2.852 


'  Commerxang  January  1.  1985,  the  price  of  natural  gas  finally  detenrwned  to  be  new  natural  qas  under  section  102(c)  was  derequialed  (See  Part  272  of  the 
Comrmsswo  s  regulatxyis  I 

'  Commencing  January  V  1985,  and  July  1  1987,  the  price  of  some  natural  qas  finally  determined  to  be  natural  gas  produced  from  a  new  onshore  productwo 
well  under  sectwn  103  was  deregulated  (See  Part  272  of  the  Commission  s  regulations  I  Thus,  tor  all  months  succeeding  June  1987  pubfccabon  of  a  maximum  lawful 
pnce  per  MMBtu  under  NGPA  section  103(b)(2)  is  discontinued  ,~~~~ 

'  Section  271  602(a)  provides  that  for  certain  gas  sold  under  an  intrastate  rollover  contract  t^ie  rngfimum  lawful  price  «  the  higher  ol  the  pries  paid  urtder  the 

expired  contract,  adjusted  for  inflation  or  an  atterrwtive  Maximum  Lawful  Price  specified  in  mis,  laote  Trus  aHemative  Maximum  Lawful  Pnce  lor  each  month  wipears 

in  this  row  of  Table  I  Commerwng  January  1,  1985,  the  pnce  of  some  intrastate  rollover  gas  was  deregulated  (See  Part  272  of  the  (>)mmissioffs  regulations.) 

The  maximum  lawful  price  for  tight  formation  gas  is  the  lesser  of  the  negotiated  contract  pnce  or  200%  ol  tt>e  pnce  specified  r\  Subpart  C  of  Part  271    The 

maximum  lawful  poce  for  bght  formation  gas  applies  on  or  after  July  16.  1979  {See  §  271  703  and  *  271  704 ) 
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§271.101    (Amended! 

2.  Section  2ri.l01ia)  is  drr-ended  by 
addini?  the  maximum  lawful  prices  for 
Mav,  June,  dnd  July  1989  ;n  Tables  1  and 
II. 

Table  II.— Natjral  Gas  Ce'ling  Prices 
NGPA  §§  104  AND  1'D6(a)  (Subpart  D, 
Part  271) 


Cit&gory  of  latufal  Qas 

and  tyoe  o<  sale  o< 

contract 


May 

1989 


Ma'"TXjm  iawhj<  pnco  per 
MMBtb  tor  aetivenos 
ma<Je  m. 

Post- 1974  gas  «  All 

producers 
1973-1974  8ierw>njm 
gas: 
Small  producer 
Large  producer 
Interstate  floHover 

gas:  AD  producers 
Beciacement 
contract  gas  or 
'ecomoletion  gas 
SmalJ  producer 
Large  producer 
Flowing  gas. 

Small  producer 
Large  producer 
Certam  Permian 
Basin  gas 
Smail  producer 
Large  producer 
Certain  RocKy 
Mcuntatn  gas. 
Small  producer 


June 
1389 


)389 


S2.833    $2,642 


$2  85? 


2  392      2  400      2.408 


1.831 
1.052 


1.837 
1.056 


1.843 
1.060 


1344      1349      1.354 
1030      1033      1036 


.683 
.577 


679 

681 

573 

575 

802 

805 

708 

710 

802 


805 


808 
.712 


808 


Large  producer 

.679 

681 

683 

Certam  Appalachian 

Basvi  gas: 

North  suCarea 

comracts 

Sated  after  10- 

7-69         

645 

647 

649 

Otner  contracts 

597 

.599 

601 

M>nimum  rate  gas.  AH 

producers  '      

353 

354 

.355 

'  P'^es  for  minimum  rate  gas  are  e^jxessed  'n 
terms  of  dollars  per  Mcf   ratner  than  MMB'u 

■  '^'iis  pnce  may  also  be  apoucaWe  to  o'f^  :a's- 
gces  of  gas  (see  5  27 1  402  ar-a  2"*  S-~jZ) 


§271.102    [Am«nd€dl 

3.  Section  271.102(c)  is  amended  by 

adding  the  inflation  adjustrrient  for  the 
month  of  \\a\\  ]une.  and  July.  1989  in 
Tabi^'Ill.  I 

Table  Ml.— Inflation  Adjustment 

Factor  • 

Month  of  Deiivei7  1989— 

May ..„..  14)0335 

fune 1X10335 

July 1.00335 

'  Factor    by    which    price    in    preceding 
month  is  multiplied. 

'FR  D  )c  8^-10623  Filed  5-3-89;  8:45  am] 
WLUNG  COOC  (717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFR  Part  416 
(Regulations  No   161 
RIN  0960-AC54 

Public  Emergency  Shelters  for  the 
Homeless,  Exclusion  of 
Underpayments,  Increase  in  Benefit 
Rate  for  Individuals  in  Medical  Care 
Facilities 

AQENCy:  Social  Security  Administration. 

HHS, 

ACTION:  Interim  Rules  with  request  for 
comments. 

summary:  These  interim  rules  reflect 
sections  9113,  9114,  and  9119  of  Public 
Uw  (Pub.  L)  100-203,  the  Omnibus 
Budget  Reconciliation  Act  of  1987, 
signed  into  law  on  December  22,  1987. 
The>  affect  applicants  for  and  recipients 
of  Supplemental  Security  Income  (SSI) 
payments.  These  regulations  increase 
the  number  of  months  an  individual  who 
resides  in  a  public  emergency  shelter  for 
the  homeless  may  be  eligible  for  SSI 
payments,  extend  the  time  period  during 
which  certam  retroactive  benefit 
payments  made  under  the  Federal  Old- 
Age,  Survivors,  and  Disability  Insurance 
(O.^SDI)  or  SSI  programs  will  be 
excluded  from  resources,  and  increase 
the  SSI  Federal  benefit  rate  for 
individuals  in  certain  medical 
institutions  where  Medicaid  pays  more 
than  half  the  cost  of  their  care.  These 
interim  rules  also  provide  that  States 
making  an  optional  suplementary 
payment  to  residents  in  the.se  medical 
institutions  on  or  after  October  1, 1987, 
and  before  |uly  1,  1988,  are  required  to 
continue  making  such  payments.  Thus, 
the  increase  in  the  Federal  payment  for 
individuals  in  these  medical  institutions 
is  passed  along  to  the  recipients. 

DATES:  These  rules  are  effective  on  May 
4,  1989.  We  will  consider  any  comments 
we  receive  by  July  3. 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore.  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235,  between  8:00  a.m, 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 


during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Flenry  Lerner,  Office  of  Regulations, 
Social  Security  Administration,  6401 
Security  Blvd,.  Baltimore,  MD  21235. 
(301)965-1756, 

SUPPLEMENTARY  INFORMATION:  Section 

9113  of  Pub.  L.  100-203  extends  from  up 
to  3  months  in  any  12-month  period  to 
up  to  6  months  in  any  9-month  period 
the  length  of  time  throughout  which  an 
individual  residing  in  a  public 
emergency  shelter  for  the  homeless  may 
be  eligible  to  receive  SSI  payments.  This 
change  is  effective  January  1, 1988. 
Section  1611(e)(1)(A)  of  the  Social 
Security  Act  (the  Act)  provides  that, 
with  certain  limited  exceptions,  no 
otherwise  eligible  individual  may  be 
eligible  for  SSI  benefits  for  any  months 
throughout  which  he  or  she  is  a  resident 
of  a  public  institution.  Sections 
1611(e)(1)  (B)  and  (C)  provide  exceptions 
for  residents  of  certain  medical 
institutions  which  receive  payments  for 
the  cost  of  an  individual's  care  from 
Medicaid  and  for  residents  of  publicly 
operated  community  residences  having 
16  or  fewer  residents.  Section 
1611(e)(1)(D),  added  by  section  403  of 
Pub.  L.  98-21.  provides  another 
exception  to  the  general  limitation  on 
SSI  eligibility  for  residents  of  public 
institutions.  Section  1611(e)(1)(D),  before 
it  was  amended  by  Pub,  L,  100-203, 
provided  that  an  aged,  blind,  or  disabled 
individual  who  is  a  resident  of  a  public 
emergency  shelter  for  the  homeless 
throughout  a  month  could  be  eligible  for 
SSI  benefits  for  up  to  3  months  of  such 
residence  in  any  12-month  period.  This 
is  reflected  in  our  regulations  at 
§  416,211(d).  As  amended  by  section 
9113  of  Pub.  L.  100-203,  effective  January 
1,  1988,  section  1611(e)(1)(D)  now 
provides  eligibility  for  benefits  to  such 
residents  of  public  emergency  shelters 
for  the  homeless  for  up  to  6  months  in 
any  9-month  period.  Section  9113  further 
provides  that  months  before  January 
1988  in  which  an  individual  was  eligible 
under  section  16n(e)(l)(D)  are  not  to  be 
taken  into  account  in  determining  this 
eligibility.  The  regulations  at 
§  416, 211(d)  are  being  changed  to  so 
provide. 

These  interim  regulations  also  amend 
§416.201  to  define  "any  9-month  period," 
delete  the  definition  of  "any  12-month 
period,"  and  provide  that  January  1988 
is  the  earliest  possible  month  in  anv  9- 
month  period. 

Section  9114  of  Pub.  L,  100-203 
amended  section  1613(a)(7)  of  the  Act  to 
extend  temporarily  by  3  months  the 


period  during  which  any  retroactive 
benefit  payments  made  under  the 
OASDI  or  SSI  programs  are  excluded 
from  an  individual's  resources  for  SSI 
eligibility  purposes.  Prior  to  this 
amendment,  section  1613(a)(7)  provided 
that  any  such  payments  be  excluded 
from  resources  for  the  first  6  months 
following  the  month  of  receipt  of  the 
retroactive  benefits.  As  now  amended, 
any  such  retroactive  benefits  received 
by  an  individual  during  the  period 
beginning  October  1, 1987,  and  ending 
September  30, 1989,  are  excluded  from 
resources  for  the  first  9  months 
following  the  month  of  their  receipt. 
These  interim  regulations  add  language 
to  §  416.1233  of  our  regulations  to  reflect 
this  temporary  increase  in  the  length  of 
time  within  which  such  retroactive 
benefits  are  excluded  from 
consideration  as  a  resource. 

Section  9119(a)  of  Pub.  L,  100-203 
amended  section  1611(e)(1)(B)  of  the  Act 
to  increase  the  benefit  rate  of  SSI 
recipients  in  ceriain  medical  institutions 
which  receive  payments  for  the  cost  of 
their  care  from  Medicaid.  This  benefit 
rate,  which  is  applicable  to  persons 
residing  in  medical  care  facilities  where 
more  than  50  percent  of  the  cost  of  their 
care  is  paid  by  Medicaid,  was  increased 
from  $25  to  $30  a  month  for  an 
individual  and  from  $50  to  $60  a  month 
for  a  couple  if  both  are  in  such  a 
hospital,  home,  or  facility.  This  increase 
was  effective  July  1, 1988.  As  under  prior 
law,  the  SSI  benefit  rate  is  reduced  by 
the  amount  of  any  income  not 
specifically  excluded  from  consideration 
as  income  by  section  1612(b)  of  the  Act 
or  other  Federal  laws.  These  interim 
regulations  make  the  changes  necessary 
to  §§  416,414(b),  416.432  (a)  and  (b). 
4I6,1160(b)(2)(ii),  416,1163(0(5),  and 
416.1165(g)(6)  to  describe  this  increased 
benefit  rate. 

Section  9119(b|  amended  section  1618 
of  the  Act  to  require  those  States  that 
make  supplementary  payments  to 
individuals  in  certain  medical 
institutions  which  receive  payments  for 
the  cost  of  the  individuals  care  from 
.Medicaid  to  "passalong"  the  increase  by 
maintaining  their  supplementary 
payment  levels  in  effect  October  1,  1987 
(or  if  a  State  first  makes  the  payments 
after  October  1.  1987,  but  before  July  1. 
1988,  the  level  for  the  first  month 
payments  are  made).  This  provision  is 
also  effective  July  1.  1988.  The 
requirement  will  be  reflected  in  the 
revised  regulations.  These  interim 
regulations  provide  that  "prtssalong" 
applies  to  certain  State  supplementary- 
payments  received  by  residents  of 
Medicaid  facilities,  as  defined  in 
§  416.2096(d).  The  legislation  specifically 


mentions  that  the  combined  Federal/ 
State  payment  amount  must  be 
increased  by  S5/$10  (individual/couple) 
effective  July  1,  1988,  If  a  State  was  not 
making  a  payment  to  a  resident  of  a 
Medicaid  facility  on  June  30,  1988,  there 
was  no  combined  amount  to  increase  If 
a  State  began  a  supplementary  pavment 
afier  June  30,  1988,  the  $5/$10  increase 
was  already  reflected  in  the  Federal 
benefit  rate  ($30/$60),  Therefore,  this 
passalong  requirement  is  not  applicable 
to  State  supplementary'  payments  begun 
after  June  30,  1988.  The  changes  to 
§§  416.2095  through  416,2099  made  by 
these  interim  regulations  describe  the 
passalong  requirements  a  State  must 
meet  to  maintain  its  supplementary- 
payment  level,  States  which  elect  to 
comply  with  the  passalong  requirements 
of  section  1618(g)  of  the  Act  by  the 
maintenance  of  the  payment  levels 
method  are  required  to  maintain  the 
combined  Federal/State  payment  level 
payable  to  residents  of  Medicaid 
facilities  increased  by  the  $,'i/$10 
increase  in  the  Federal  benefit  rate 
payable  to  such  residents  effective  Jul> 
1, 1988,  States  which  elect  to  comply 
with  section  1618(g)  of  the  Act  by  the 
total  expenditures  method  are  also 
required  to  maintain  the  combined 
Federal/State  payment  level  payable  to 
residents  of  Medicaid  facilities.  Such 
States,  in  effect,  comply  partly  under  the 
total  expenditures  method  and  partly 
under  the  pa\-ment  levels  method. 

We  are  at  this  time  also  corrt-cting  an 
erroneous  reference  in  §  416.1124(a} 
resulting  from  earlier  changes  to  this 
section  published  at  50  FR  48574, 
Noveml)er  26,  1385,  The  reference 
should  be  to  paragraph  (c)(12)  rather 
than  (c)(10). 

Justificdtion  for  Dispensing  With 
Rulemaking  l^ocedures 

We  are  publishing  these  amendments 
to  the  regulations  implementing  sections 
9113,  9114,  ,-ii.d  9119  of  Pub,  L  100-203  as 
interim  rules  i,-stead  of  proposed  rules. 

The  Department,  even  when  not 
required  Idv  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures.  Section  553(b)(3)(D)  of  the 
APA  exempts  application  of  notice  and 
comment  rulemaking  procedures  "when 
the  agency  for  good  cause  finds  *  *  * 
that  notice  and  public  procedures 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest."  We 


find  good  cause  to  dispense  with  Notice 
of  Proposed  Rulemaking  in  the  case  of 
these  rules  because  we  find  that  such 
rulemaking  is  "unnecessary"  since  the 
statutory  provisions  upon  which  the 
regulations  are  based  are  self -executing, 
and  these  regulations  do  not  require  any 
exercise  of  discretion. 

Regulafor\  Pro(  edurfs 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291,  since  the  program  and 
administrative  costs  of  each  of  the  three 
provisions  discussed  in  these  interim 
rules  are  expected  to  be  less  than  $100 
million  and  the  threshold  criteria  for  a 
major  rule  are  not  otherwise  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paper  Work  Reduction  Act 

These  interim  rules  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  interim  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
entities  since  these  rules  affect  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  C^  K  Part  416 

Administrative  practice  and 
procedure.  Aged.  BHnd.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  January  6, 1989. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approved:  April  3,  l&d9. 
Louia  W.  Sullivan, 
Secretary  of  Health  and  Human  Sen  ices. 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 

amended  to  read  as  follows; 

PART  416— lAMENDLDJ 

1.  The  authority  citation  for  Subpart  B 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees,  IIOZ  lllOfb),  1602,  1611, 
1614, 1615(c),  1619(a).  1631.  and  1634  of  the 
Social  Security  Act:  42  U.S.C,  1302. 1310(b). 
13«la.  1382.  1382c,  1382d(c),  1382h(a).  1383, 
and  1383c;  sees.  211  and  212  of  Pub  L  ««3-66. 
87  Slat.  154  and  155;  sec,  S02[a)  of  Pub,  L  94- 
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241,  90  Stdt  26«:  4nd  sec.  2  of  Pub.  L.  99-643. 
IQOStat.  35"4 

2.  Section  416.201  is  amended  by 
revising  the  first  paragraph  to  read  as 

f()!lo-.vs: 

§  416.201     G«n«fal  deflr»it)ons  and  terrrts 
used  )n  this  subpart. 

.A.TV  9-month  period"  means  any 
penuii  of  9  full  calendar  months  ending 
with  any  full  calendar  month  throughout 
which  (as  defined  in  §  416.211)  an 
individual  is  residing  in  a  public 
emergency  shelter  for  the  homeless  (as 
defined  in  this  section)  and  including  the 
immediately  preceding  8  consecutive  full 
calendar  months.  January  1988  is  th^ 
earliest  possible  month  in  any  9-m.onth 

p.Tiod. 

«         •         ■         •        » 

3  Section  416  211  is  amended  by 
rev  ismg  paragraph  (d)  and  the  example 
which  follows  paragraph  (d)  to  read  as 

foHrjws: 

§  416.21 1     You  are  a  resident  of  a  public 

institution. 

•         ■         •         •         • 

(d  I  Exception  for  residents  of  public 
emergency  shelters  for  the  homeless. 

¥oT  months  af'er  December  1987,  if  you 
are  a  resident  of  a  public  emergency 
shelter  for  the  homeless  (defined  in 
§  416.201)  you  may  be  eligible  for  SSI 
benefits  for  any  6  months  throughout 
which  you  reside  in  a  shelter  in  any  9- 
month  period  (defined  m  5  416.201).  The 
6  months  do  not  need  to  be  consecutive 
and  we  will  not  count  as  part  of  the  8 
months  any  prior  months  throughout 
which  you  lived  m  the  shelter  but  did 
not  receive  SSI  benefits.  V\e  will  also 
not  count  any  months  throughout  which 
you  lived  in  the  shelter  and  received  SSI 
benefits  prior  to  January  1988. 

E\anipi'e.  You  are  receiving  SSI  benefits 
when  you  lose  >our  home  and  enter  a  public 
emergency  shelter  for  the  homeless  on  March 
10.  liJ88.  You  remain  a  resident  of  a  shelter 
until  October  10,  193fl.  Since  you  were  not  in 
the  shelter  thro'ighout  the  month  of  March, 
you  are  eligible  to  receive  your  benefit  for 
.Vlarch  wi'hout  having  this  month  count 
towards  the  S-month  period.  The  last  full 
month  throughout  whuh  yiu  reside  in  the 
shelter  is  S^'ptember  ViSU.  Iherefore.  if  you 
meet  all  eligibili'v  rei^uiremenl*.  you  will  also 
be  paid  benefits  for  April  through  September 
(6  months  during  'he  9-month  period 
Sep'emb*T  iq«a  back,  through  January  1988).  If 
you  are  otherwise  dgible.  you  will  receive 
your  SSI  benefi'  for  October  when  you  left  the 
shelter,  since  you  were  not  a  resident  of  the 
shelter  throughout  that  month. 

4.  The  authority  citation  for  Subpart  D 

of  Part  416  continues  to  read  as  follows: 

Authority:  S^.  s  1  02, 1611  (a),  (b).  (c),  and 
(ej.  ^<^\Z,  1617.  and  IH.Jl  of  the  Social  Security 


Act;  42  U.S.C.  1302. 1382  (a),  (b),  (c).  and  (e). 
1382a.  1382f.  and  1383. 

5.  Section  416.414  is  amended  by 
revising  paragraphs  (b)(1).  (b)(2),  and 
(b](3](i)  to  read  as  follows: 

§  416.414     Amount  of  benefits:  eligible 
individual  or  eligible  couple  in  a  medical 
care  facility 

•         *         *         • 
(b)  The  benefit  rotes  om— (1)  Eligible 
individual.  For  months  after  June  1988, 
the  benefit  rate  for  an  eligible  individual 
with  no  eligible  spouse  is  $30  per  month. 
The  benefit  payment  is  figured  by 
subtracting  the  eligible  individual's 
countable  income  (see  Subpart  K)  from 
the  benefit  rate  as  explained  in 
S  416.420. 

(2)  Eligible  couple  both  in  medical 
care  facilities.  For  months  after  June 
1988.  the  benefit  rate  for  a  couple  is  $60 
a  month.  The  benefit  payment  is  figured 
by  subtracting  the  couple's  countable 
income  (see  Subpart  K)  from  the  benefit 
rate  as  explained  in  §  416.420. 

(3)  Eligible  couple  with  one  spouse  in 
a  medical  care  facility.  The  couple's 
benefit  rate  equals: 

(i)  For  months  after  June  1988.  $30  per 
month  for  the  spouse  in  the  medical  care 
facility;  plus 

§416.432    1  Amended! 

6.  Section  416.432  is  amended  by 
revising  "$25  "  to  "$30"  wherever  it 
appears  in  paragraphs  (a)  and  (b). 

7.  The  authority  citation  for  Subpart  K 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1602, 1611, 1612, 1613. 
1814(f),  1621.  and  1631  of  the  Social  Security 
Act:  42  U.S.C.  1302. 1381a.  1382. 1382a.  1382b 
1382c(f),  1382).  and  1383;  sec  211  of  Pub  L. 
93-66.  87  Stat.  154;  sec.  2539  of  Pub.  L.  98-3(>9. 
98  Stat.  1144. 

§416.1124    (Amerdedl 

8.  Section  413.1124  is  amended  by 
revising  the  internal  reference  in  the  la.st 
sentence  of  paragraph  (a)  from  "(c)(101 ' 
to  "(c)(12)". 

§416.1160    (Amended) 

9.  Section  416.1160  is  amended  by 
revising  '$25  "  to  "$30"  in  the  last 
sentence  of  paragraph  (b)(2)(ii). 

§416.1163     [Amended! 

10.  Section  416.1163  is  amended  by 
revising  "$25"  to  "$30"  wherever  it 
appears  throughout  paragraph  (f)(5). 

§416.1165    [Amendedl 

11.  Section  41b  1  ItiS  is  amended  by 
revising  "S25"  to  "SSO"  in  title  of 
paragraph  (g)(6)  and  wherever  else  it 
appears  in  paragraph  (g)(6). 

12.  The  authority  citation  for  Subpart 
L  continues  to  read  as  follows: 


Authority:  Sees.  1102. 1602,  1611.  1612, 1613. 

1614(0.  lo21.  and  1631  of  the  Social  Security 
.•\(,t;  42  i:  S.C.  1.302,  1381a.  1382.  1382b. 
1 382c(n.  1332i.  and  1383;  sec.  211  of  Pub.  L 
9.3-66.  8?  Stat.  154. 

13.  Section  416.1233  is  amended  by 
revising  paragraphs  (a),  (c),  and  (e)  to 
read  as  follows: 

§  416.1233    Exciusion  of  certain 
underpayments  from  resources. 

(a)  General.  In  determining  the 
resources  of  an  eligible  individual  (and 
spouse,  if  any),  we  will  exclude,  for  6 
months  following  the  month  of  receipt. 
the  unspent  portion  of  any  title  11  or  tide 
XVI  retroactive  payment  received  on  or 
after  October  1.  1984.  Exception:  We 
will  exclude  for  9  months  following  the 
month  of  receipt  the  unspent  portion  of 
any  title  II  of  title  XVI  retroactive 
payment  received  during  the  period 
beginning  October  1, 1987,  and  ending 
September  30,  1989.  This  exclusion  also 
applies  to  such  payments  received  by 
any  other  person  whose  resources  are 
subject  to  deeming  under  this  subpart 

(c)  Limitaliun  on  exclusion.  This 
exclusion  applies  only  to  any  unspent 
portion  of  retroactive  payments  made 
under  title  II  or  XVI.  Once  the  money 
from  the  retroactive  payment  is  spent, 
this  exclusion  does  not  apply  to  items 
purchased  with  the  money,  even  if  the  6- 
month  or  9-month  period,  whichever  is 
applicable  (see  paragraph  (a)  of  this 
section),  has  not  expired.  However. 
other  exclusions  may  be  applicable.  As 
long  as  the  funds  from  the  retroactive 
payment  are  not  spent,  they  are 
excluded  for  the  full  6-month  or  9-month 
period,  whichever  is  applicable. 

(e)  Written  notice.  We  will  give  each 
recipient  a  written  notice  of  the 
exclusion  limitation  when  we  make  the 
retroactive  payment. 

14.  The  authority  citation  for  Subpart 
T  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees  1102,  1616,  1618.  and  Ib.ll 
of  the  Social  Security  Act;  42  U  S.C.  1302. 
1382e.  1382g.  and  1383;  sec.  212  of  Pub.  L  93- 
66.  87  Stat   i:5;  sec.  401  of  Pub.  L.  92-603.  86 
Stat  1485;  sec.  8  of  Pub.  L  93-233.  87  Stat. 
9.56:  sers.  1  and  2  of  Pub.  L.  93-335.  88  St.it 
291. 

15.  Section  416.2095  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(2)  to  read  as  follows: 

§  4 1 6. 2095    Passalong  of  Federal  benefit 
Increases. 

(a)  •  *  • 


(2)  *  •  *  Except  for  the 

supplementary  payment  level  made  to 
residents  of  Medicaid  facilities  (see 
§  416.2096(d)),  a  State  can  decrease  one 
or  more  of  its  payment  levels  if  it  meets 
an  annual  total  expenditures  test. 

•  •         •         •         . 

16.  Section  416.2096  is  amended  by 
revising  paragraph  (a),  introductory  "text 
of  (b)  and  (c),  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  416.2096    Basic  passalong  rules. 

(a)  State  agreements  to  maintain 
supplementary  payment  levels.  (1)  In 
order  to  be  eligible  to  receive  Medicaid 
reimbursement,  any  State  that  makes 
supplementary  payments,  other  than 
payments  to  residents  of  Medicaid 
facilities  where  Medicaid  pays  more 
than  50  percent  of  the  cost  of  their  care 
(see  paragraph  (d)  of  this  section  for 
definition  of  Medicaid  facility  and 

§  416.414  for  discussion  of  the  reduced 
SSI  benefit  amount  payable  to  residents 
of  Medicaid  facihties),  on  or  after  June 
30, 1977,  must  have  in  effect  an 
agreement  with  the  Secretary.  In  this 
agreement — 

•  •        *         •         « 

(b)  Meeting  the  passalong 
requirements — supplementary  payment 
levels.  The  provisions  of  this  paragraph 
do  not  apply  to  the  supplementary 
payment  level  for  residents  of  Medicaid 
facilities  (see  paragraph  (d)  of  this 
section), 

(!)•  •   • 

•  •        *        •        * 

(c)  Meeting  the  passalong 
requirement — total  expenditures. 
Exception— The  provisions  of  this 
paragraph  do  not  apply  to  the 
supplementary  payment  level  for 
residents  of  Medicaid  facilities  (see 
paragraph  (d)  of  this  section). 

(D*   •  • 
***** 

(d)  Payments  to  residents  to  Medicaid 
facilities.  A  Medicaid  facility  is  a 
medical  care  facility  where  Medicaid 
pays  more  than  50  percent  of  the  cost  of 
a  person's  care.  In  order  to  be  eligible  to 
receive  Medicaid  reimburse-ment,  any 
State  that  has  a  supplementary  payment 
level  for  residents  of  Medicaid  facilities 
on  or  after  October  1, 1987.  must  have  in 
effect  an  agreement  with  the  Secrct.iry 
to  maintain  such  supplementary 
payment  level  at  least  equal  to  the 
October  1987  level  (or  if  a  State  flr.'^t 
makes  such  supplementary  payments 
after  October  1, 1987,  but  before  July  1, 
1988,  the  level  for  the  first  m.onth  the 
State  makes  such  supplementary 
payments). 

17.  Section  416.2097  is  amended  by 
revising  the  introductory  text  in 


paragraph  (a)  and  by  adding  a  new- 
paragraph  (d)  to  read  as  follows: 

§416.2097     Combined  supplementary /SSI 
payment  levels. 

[al  Other  than  the  level  for  residents 
of  Medicaid  facilities  (see  paragraph  (d) 
of  this  section),  the  combined 
suppiementary/SSI  payment  level  for 
each  payment  category'  that  must  be 
provided  in  any  month  after  March  1983 
(or  if  a  State  first  made  supplementary 
payments  after  March  1983,  the 
combined  supplementary  SSI  payment 
levels  in  effect  the  first  month  the  State 
made  supplementary  payments)  in  order 
for  a  State  to  meet  the  requirement  of 
the  first  sentence  of  §  416.2096(b)  is  the 
sum  of — 
•         .         .         .         » 

(dj  The  combined  supplementary/SSI 

payment  level  which  must  be 
maintained  for  residents  of  Medicaid 
facilities  is  the  State  supplement 
payment  on  October  1. 1987,  or  if  no 
such  payments  were  made  on  October  1. 
1987,  the  supplementary  payment 
amount  made  in  the  first  month  that  a 
supplementary  payment  was  made  afier 
October  1987  "but  before  July  1, 1988. 
plus  the  Federal  benefit  rate  in  effect  in 
October  1987  increased  by  S5  for  an 
mdividual/SlO  for  a  couple  effective  July 
1,  1988, 

la  Section  416.2098  is  am.ended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§416.2098    Supplementary  payment  levels 

(a)  General.  For  the  purpose  of 
determining  the  combined 
supplementary/SSI  payment  levels 
described  in  §"  4]6.2097|a)  (i.e..  the  levels 
that  must  be  provided  in  any  month 
after  March  1983).  the  supplementary 
payment  level,  except  for  the  level  for 
residents  of  Medicaid  facilities  (see 
§  4i6.209rid)l.  for  each  payment 
categorj'  must  be  no  less  than  the  total 
Statement  payment  for  March  1983  for 
that  payment  category  that  a  State 
provided  an  eligible  individual  (or 
couple]  with  no  countable  income  in 
excess  of  the  FRB  for  March  1983.  *  *  * 

•  *  »  •  * 

19.  Section  416.2099(a)  is  amended  by 
removing  "and"  at  the  end  of 
subparagraph  (3).  by  removing  the 
period  at  the  end  of  subparagraph  (4) 
and  replacing  if  with  ";  and"  and  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

S  416.2099     Compliance  with  passalong 

•  •  •  ■  • 

(a)  •  •   • 

(5)  The  State  supplementary  payment 
level  payable  to  residents  of  Medicaid 
facilities  (see  §  416.2096(d))  on  October 


1. 1987  (or,  if  a  Slate  first  makes  such 
supplementary  payments  after  October 
1, 1987.  but  before  July  1. 1988,  the  level 
for  the  month  the  State  first  makes  such 
supplementary  payments).  The  State 
shall  also  report  all  changes  in  such 
payment  levels. 

[FR  Doc.  89-10715  Filed  5-3-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Se-v^re 

26  CFR  Parts  t  and  602 

rT.D.  8226) 

Consolidated  Returr  Regulations — 
Adjustments  Reflecting  a 
Restructuring  of  a  Coosc>ttdafpri  Group 

agency:  iniernal  Revenue  bervice. 
Treasury. 

ACTION:  Correction  to  temporary  and 
final  regulations. 

summary:  This  document  contains  a 
ccrrcL'uon  to  temporary  and  final 
regulations  that  were  pubhshed  in  the 
Federal  Register  for  Thursday. 
September  8. 1988  (53  FR  34729)  as 
Treasury  Decision  8226. 

FOR  FURTHER  INFORMATION  CONTACT 
Judith  C.  \"v.;,h,  r  „     .,     377-9665  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION 

Background 

The  temporary  and  final  regulations 
that  are  the  subject  of  this  correction 
adds  new  temporary  regulations 
SS  1.1502-31T.  1.1502-33T,  and  1.1502- 
77T  to  Part  1  of  Utle  26  of  the  Code  of 
Federal  Regulations  and  makes 
conforming  amendments  to  §§  1.1502-31. 
1.1502-33.  and  1.1502-77. 

Need  for  Correction 

As  published.  Treasury  Decision  8226 
contains  a  typographical  error  that,  if 
not  corrected,  might  cause  confusion  to 
taxpayers  and  practitioners. 

Correction  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8226.  which  was  the 
subject  of  FR  Doc.  88-20394.  is  corrected 
to  read  as  follows: 

Paragraph  1.  On  page  34731,  third 
column,  the  section  heading  that  reads 
"§  1.1503-31T"  is  removed,  and  the 
reference  is  corrected  to  read  "§  1.1502- 
31T." 


BEST  COPY  AVAILABLE 
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.Note:  For  a  Federal  Reipster  curre(,tion  to 
this  documen!.  see  the  Corrpctions  Sec'ion  of 
this  issue- 


functions  affecting  the  public  that  were 
previously  performed. 


Federalism 

This  action  has  been  analyzed  in 


Federal  Register  /  Vol.  54,  .No.  85  /   Thiusdciy.  KUn   4    li«09  /  Rules  and  Regulations  19ie: 


summary:  The  Coast  Guard  will  be 
closing  the  Portage  Cut  (Montlake  Cut) 


,11 


...  rr: !.._;_. 


impact  on  a  substantial  number  of  small 

entities. 


WAKE"  speed.  This  requirement  will  be 
strictly  enforced  to  preserve  the  safety 
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Federal  Register  /  Vol.  54,  No.  85  /  Thursday.  May  4,  1989  /  Rules  and  Regulations  1916: 


NotK  For  a  Federal  Retpster  correction  to 
this  document,  jee  the  Corrections  Section  of 

!his  issue. 

Dale  0.  Goode, 

Lr:"i  Re^uia'.^jrs  Unit,  Assistant  Chief 

C  ...-.Sf  /  /  Corporate  I. 
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DEPARTMENT  OF  TRANSPORTAT.ON 

Coast  Guard 

33CFRPart  3 

I CGD  89-039! 

RIN211S-AD26 

Changes  to  Honolulu  and  Guam  Marine 
lnsp«ction  Zones  and  Captain  of  the 
Port  Zones 

agency:  Codst  Guard  DOT 
action:  Final  rule. 

summary:  1  his  rule  reassigns  vanous 
To-ist  Guard  Marine  Inspection  and 
Captain  of  the  Port  Zones  within  the 
Fourteenth  Coast  Guard  District  to 
r.^He,:!  a  minor  organizational  change  in 
the  Coast  Guard.  The  Coast  Guard 
Starine  Safety  OfHce  Cjam  will  assume 
responsibility  for  Coas   Guard  rr.anne 
sife'y  functions  in  Palau  from  the  Const 
(iuard  Manne  Safely  Office  Hornhilu. 
This  orsaniza'ional  change  will  nm 
dffftct  any  C^oast  Guard  services  to  the 
public. 

EFFECTIVE  DATE:  Md\  4    1W9 
FOB  FURTHEB  INFORMATION  CONTACT: 
Cynthia  Clark,  Program  Analyst.  U.S. 
Coast  Guard,  Office  of  Marine  Safety 
Hnd  Environmental  Protection,  Planning 
Staff.  2100  Second  S'reet  SW  . 
Washington,  DC  20593-0001,  Telephone 
.:02)  :87-0"84.  .NIormal  working  hours 
ore  between  8:00  a.m.  and  3.30  p.m., 
Monday  through  Friday,  except  I 

holidays. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
prepared  for  this  regulation.  These 
amendments  are  matters  relating  to 
.'gency  organization  and  are  exempt 
from  the  notice  and  comment 
requirements  of  5  U.S  C.  553(b).  Since 
this  rule  reflects  current  organizational 
changes  being  placed  in  effect  and  has 
no  substantive  effect,  good  cause  exists 
to  make  it  effective  in  less  than  30  days 
after  publication  under  5  U.S.C.  553(d). 
The  rulemaking  merely  changes  Marine 
Inspection  and  Captain  of  the  Port 
Zones  to  conform  with  changes  in  the 
Coast  Guard  s  internal  organization. 
There  will  be  no  adverse  effect  on  the 
public  since  Fourteenth  Coast  Guard 
District  units  will  continue  to  perform  ail 


:'  i.".ctions  affecting  the  public  that  were 
previously  performed. 

Drafting  Infonnafion 

The  principal  persons  involved  m 
drafting  this  rulemaking  are  Commander 
M.W.  Mastenbrook,  Project  Manager, 
Fourteenth  Coast  Guard  District  Marine 
Safety  Division:  and  Commander  M.J. 
Williams,  Project  Counsel,  Fourteenth 
Coast  Guard  District  Legal  Office 

Discussion 

.A  .Vlarine  Safety  Office  is  a 
consolidation  of  the  Marine  Inspection 
Office  and  the  Captain  of  the  Port 
Office.  On  June  \.  T98«.  the  Coast  Guard 
established  Manne  Safety  Office  Guam. 
The  Coast  Guard  Marine  Safety  Office 
in  Guam  assumed  responsibility  for  the 
discharge  of  Coast  Guard  marine  safety 
functions  for  Guam  and  the 
Commonwealth  of  Northern  Mariana 
Islands  from  the  Marine  Safety  Office  in 
Honolulu.  However,  the  responsibility 
for  marine  safety  functions  for  Palau 
remained  with  the  Marine  Safety  Office 
in  Honolulu  with  an  assumption  that 
Palau  would  shortly  become 
independent  under  a  compact  of  free 
association  like  that  with  Federated 
States  of  Micronesia  and  the  Republic  of 
the  Marshall  Islands.  Since  Palau's 
independence  has  been  delayed,  the 
Coast  Guard  will  shift  its 
responsibilities  for  Palau  to  the  closer 
Marine  Safety  Office  in  Guam.  While 
enabling  more  efficient  internal 
management  and  enhancing 
performance  of  missions,  this 
organization  change  will  not  affect  any 
Coast  Guard  services  to  the  public. 

Regulatory  Evaluation 

This  final  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291 
since  it  pertains  to  matters  of  agency 
organization  as  provided  for  in  section 
1(a)(3)  of  the  Order.  It  is  considered  to 
be  non-significant  under  DOT  regulator, 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be 
minimal  and  further  evaluation  is 
unnecessary.  This  final  rule  places  no 
requirements  on  any  sector  of  the  public. 
The  rule  reflects  a  change  in  internal 
Coast  Guard  organization  and  a 
streamlining  of  logistics  and  support 
functions.  In  accomplishing  this,  some 
functions,  and  personnel,  will  be 
transferred  from  one  location  to  another. 
Since  the  impact  of  the  final  rule  is 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
.Assessment. 

List  of  Subjects  in  33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Pari 
3  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
l)elow. 

PART  3— {AMENDED! 

1.  The  authority  citation  for  Part  3 
'  ontinues  to  read  as  follows: 

AutSiority:  14  U  S.C  633;  49  CFR  1.45  1  46. 

2.  In  §  3,70-10,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3.70-10    Honolulu  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone. 
.         .         •         •         • 

(b)  The  Honolulu  Marine  Inspection 
Zone  and  the  Honolulu  Captain  of  the 
Port  Zone  boundaries  are  the 
boundaries  of  the  Fourteenth  Coast 
Guard  District,  except  for  the  Territory 
of  Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  Palau. 

.  •  •  •  • 

3.  Section  3.70-15.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3.70-1 5    Guam  Marine  Inspection  Zone 
and  Captain  of  th«  Port  Zone. 
.         •         •         *         « 

(b)  The  Guam  Marine  Inspection  Zone 
and  the  Guam  Captain  of  the  Port  Zone 
are  comprised  of  the  area  of  the 

Territory  of  Guam,  the  Commonwealth 
of  the  Northern  Mariana  Islands  and 
Palau. 

Dated  Apnl  21,  1989. 
M.I.  Schiro. 

Captain.  U.S.  Coast  Guard.  .Acting  Chief. 
Office  of  Manne  Safely.  SecurUy  and 
Environmental  Protection. 
|FR  Doc  89-10615  Filed  5-3-89;  845  am) 
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33  CFR  Part  100 

[CGD 13-89-02 1 
RIN2115-AC84 

Marine  Parade:  Seattle  Yacht  Club, 
Opening  Day 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


summary:  The  Coast  Guard  v\  ill  be 
closing  the  Portage  Cut  (Montlake  Cut) 
to  all  vessel  traffic  during  the  annual 
parade  of  boats  which  transits  this 
waterway  during  Seattle  Yacht  Clubs 
Opening  Day.  This  parade  consists  of 
several  hundred  vessels  transiting  from 
west  to  east,  through  the  cut  in  a  solid 
stream  of  vessels,  thus  restricting  any 
opportunity  for  non-participating  vessels 
to  transit  through  the  cut.  This  even!  is 
normally  held  the  first  weekend  in  May 
of  each  year.  Although  an  inconvenience 
to  non-participating  vessels,  the 
duration  of  this  event  will  be  limited  to 
approximately  eight  hours.  Mass  media 
attention  is  apparent  weeks  prior  to  this 
event,  thus  giving  the  general  boating 
public  ample  time  to  plan  alternate 
transit  times. 

EFFECTIVE  DATE:  fi  May  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
LTIG.  R.  Ramsey,  Coast  Guard  Group 
Seattle.  Washington,  (206)  286-v54tX1 
SUPPLEMENTARY  INFORMATION:  On  13 
March,  1989,  the  Coast  Guard  published 
a  notice  of  proposed  rule  making  in  the 
Federal  Register  for  these  regulations  (.S4 
FR  10275).  Interested  persons  were 
requested  to  submit  comments  and  A'o 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  notice  are  LTIG 
R.T.  Ramsey,  project  officer,  and  LT  D 
Schram,  project  attorney.  Thirteenth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

The  Coast  Guard  received  no 
comments  on  the  NPRM  which  was 
published  in  the  Federal  Register.  There 
have  been  no  changes  to  this  rule  as 
outlined  in  the  Federal  Register. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  full  regulatory  evaluation  is 
unnecessary.  The  Portage  Cut  is 
generally  utilized  by  pleasure  craft.  The 
limited  commercial  traffic  affected  by 
this  event  are  given  several  months 
warning  via  the  local  media  and  local 
Notice  to  Mariners,  to  schedule  their 
transits  prior  to  or  after  the  parade. 
Local  businesses  welcome  the  economic 
benefits  of  the  estimated  300,000 
spectators.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  negative  economic 


impact  on  a  substantial  number  of  small 

entities. 

List  of  Subjects  in  33  CFR  Part  100 

(Regattas  and  Marine  Parades)  Safety 

of  Life  on  .Nav  igahlr  Waters. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 

100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows. 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 

:vT  CFR  100.35 

2.  Section  100.1304  is  added  to  read  as 
follows: 

§  100.1304.  Annual  Seattle  Yacht  Club's 
"Opening  Day" Marine  Parade. 

(a)  Regulated  area.  All  of  Portage  Bay. 
with  the  northwestern  limit  being  the 
University  Bridge,  through  the  Portage 
Cut  (Montlake  Cut)  into  and  including 
Union  Bay.  with  the  southeastern  limit 
being  an  imaginary  line  from  Webster 
Point  to  the  eastern  comer  of  Foster 
Island. 

(b)  Effective  period.  This  regulation 
will  be  in  effect  from  8:00  a.m.  to  3:00 
p.m.  on  the  first  Saturday  of  May  each 
\'ear  unless  otherwise  specified  in  the 
Thirteenth  District  Local  Notice  to 
Mariners. 

(c)  Special  Local  regulations.  (1)  The 
regulated  area  shall  be  closed  for  the 
duration  of  the  event  to  all  vessel  traffic 
not  participating  in  the  event  and 
authorized  by  the  event  sponsor  or 
Coast  Guard  Patrol  Commander. 

(2)  All  persons  or  vessels  not 
registered  with  the  sponsor  as 
participants  or  not  part  of  the  regatta 
patrol  are  considered  spectators. 
Spectator  vessels  must  be  at  anchor 
within  a  designated  spectator  area  or 
moored  to  a  waterfront  facility  in  a  way 
that  will  not  interfere  with  the  progress 
of  the  event.  The  following  are 
established  as  spectator  areas: 

(i)  .Northwest  of  the  University  Bridge. 

(ii)  North  of  the  log  boom  which  will 
be  placed  in  Union  Bay. 

(iii)  East  of  Webster  Point  so  as  not  to 
interfere  with  the  participating  vessels 
departing  Union  Bay. 

(3)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times  unless  cleared  for  such 
entry  by  the  Patrol  Commander, 

(4)  Due  to  the  large  number  of  craft 
confined  within  this  small  body  of 
water,  all  vessels,  both  spectator  and 
participants,  will  maintain  a  "NO 


WAKE"  speed.  This  requirement  will  be 
strictly  enforced  to  preserve  the  safety 
of  both  life  and  property. 

(5)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  Patrol  Commander  shall  serve  as  a 
signal  to  stop.  Vessels  signaled  shall 
stop  and  shall  comply  with  the  orders  of 
the  patrol  vessel.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

Dated:  April  24. 1989. 
Robert  E.  Kramek. 

Commander.  Thirteenth  Coast  Guard  Distncl. 

DOT-U.S.  Coast  Guard. 

(FR  Doc.  89-10616  Filed  5-3-89:  845  am) 
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33CFP  Par.  100 

Special  Local  Reguiaiio'is  .F^acineon 

the  l_ake.  Lahetront  Air.st^o«*.   l?.Ve 
Michigan.  Racine,  W! 

AGENCY;  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  Special  local  regulations  arc 
being  adopted  for  the  Racine  on  the 
Lake,  Lakefront  Airshow  which  is  to  be 
conducted  on  Lake  Michigan,  directly 
off  Racine  Harbor,  from  1  June  through  4 
June  1989.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
ever! 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  1  June  and 
terminate  on  4  June  1989. 

FOR  FURTHER  INFORMATION  COKTACr. 
MSTl  SCOTT  E.  BEFUS.  Office  of 
Search  and  Rescue,  Ninth  Coast  Guard 
District.  1240  E  9th  St.,  Cleveland.  OH 
44199,  (216)  522-3982 

SUPPLEMENTARY  INFORMATION.  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  6  April  1989,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTl  SCOTT  E.  BEFUS,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
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C.V  MOSEBACH.  project  a'torney 
Ninth  Coast  Guard  District  Leg.d  dfric 

Discussion  of  Relations 

The  Racine  on  tiie  Lake.  Lakefront 
Airshow  will  be  conducted  on  Lake 
Michigan,  directly  off  of  Racine  Harbor 
from  the  Ist  of  [una  through  the  4th  of 
June  1969.  This  event  vviii  have  low 
flying  aircraft  demonstrations,  high     | 
performance  aircraft  aerobatics, 
parachutists,  and  other  events  which 
could  pose  hazards  to  navigation  m  the 
area.  Vessels  desinng  to  transit  the  area 
nay  do  so  only  with  pnor  approval  of 
the  Patrol  Commander  (Officer-in- 
Charge,  U.S.  Coast  Guard  Station. 
K'-nosha,  Wisconsin) 

bconomic  Assessment  and  Certirication 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Departmen!  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1179).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
his  been  found  to  be  so  minimal  that  a 
f.ill  regulator>'  evaluation  ;s 
L.inecessary. 

Since  the  impact  of  these  regulations 
13  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
Significant  economic  im.pact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
cntena  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  havf? 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federahsm 
Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety  Navi^jtion  (wat*»r|. 

Regulations 

In  consideration  of  the  foregoing.  Pari 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Pari  1(X1 
continues  to  read  as  follows: 

Authority;  33  U  S  C.  1233.  49  CFK  1  46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 

temporary  section  100.35-0903  to  read  as 
follows: 

§100.35-0906    Racine  on  the  Lake, 
Lakefront  Airshow,  Laka  Michigan,  Racina, 
WI. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  from  1:00 
P.M.  (local  time)  until  5:00  P  M.  on  \ 
through  4  June  1989. 


(a)  Restricted  Area:  That  portion  of 

Lake  Michigan  enclosed  by  the 
following  comer  points; 

Southeast  Comer — 12  degrees,  42.9 
minutes,  0.0  seconds  North.  87 
dp«rees,  45.8  minutes.  0  0  seconds 
West 
Southwest  Corner — 12  degrees,  42.9 
degrees.  0.0  seconds  North;  87 
degrees,  46.0  minutes,  0,0  seconds 
West 
.Northwest  Corner — 12  degrees.  45 
minutes,  0.0  seconds  North 
Shoreline 
.Northeast  Comer — 42  degrees,  45 
minutes.  0.0  seconds  North:  87 
degrees,  45.8  minutes,  0.0  seconds 
West 
(hi  Special  Local  Regulations: 
(1)  The  above  area  will  be  closed  to 
navigation  or  anchorage  from  1  00  P.M. 
(local  time)  until  5,00  P.M.  on  1  through  4 
]:jne  1989, 

12)  The  Coast  Guard  w:!!  patrul  the 
regatta  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander  The  Patrol  Comm.ander 
may  be  contacted  on  channel  16  (156.8 
VIHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander,"  Vessels  desinng  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area,  A  succession  of  sharp  short 
Bignais  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  US.  Coast  Guard  Patrul  Commander 
snail  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Com.mander,  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
Imitations  and  operating  conditions 

(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
r"gulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  manne  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 


(7)  This  section  is  effective  from  1:00 
P.M.  on  1  June  1989  to  5:00  P.M.  on  4 
lune  1989. 

Dated:  April  24.  1989. 
R.A.  Appalbaum, 

Radm.  U.S.  Coast  Guard  Commander,  Ninth 
Coast  Guard  District 
|FR  Doc  89-10617  Filed  S-3-as»:  8:45  am) 
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33  CFR  Part  165 
tCGO  05-89-01] 

Regulated  Navigation  Area,  Hampton 
Roads,  VA 

AQENCr  Coast  Guard.  DOT. 
action:  Final  rule. 

SUIMMARV:  The  Coast  Guard  is  revising 
the  regulated  navigation  area  in  33  CFR 
165.501  for  Hampton  Roads,  Virginia,  to 
provide  special  operating  requirements 
for  the  Elizabeth  River  ferries  using  a 
dock  to  be  constructed  at  the  foot  of 
High  Street  in  Portsmouth.  Virginia.  The 
regulations  are  designed  to  ensure  the 
safety  of  the  passengers,  the  ferries,  and 
other  vessels  navigating  the  area. 
EFFECTIVE  DATE:  June  5, 1989. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Lieutenant  D.T,  Onnes,  Port  and  Vessel 
Safety  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia,  23704-5004.  (804) 
398-6388. 

SUPPl£MENTARV  INFORMATION:  On 
January  26, 1989.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (54  FR  3789).  Interested 
persons  were  requested  to  submit 
comments  and  ten  comments  were 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt.  D.T. 
Ormes,  Project  Officer,  Port  and  Vessel 
Safety  Branch,  Fifth  Coast  Guard 
District  and  LCDR  R.  K.  Kutz.  Project 
Attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Comments 

Three  comments  requested  that  the 
ferries  be  allowed  to  remain  moored  at 
the  dock,  enabling  them  to  adhere  to  a 
fixed  schedule,  the  Coast  Guard 
recognizes  that  passengers  depend  upon 
the  ferry  operator  to  adhere  to  a  fixed 
schedule,  but  the  Coast  Guard  believes 
that  the  interest  of  passenger  safety  far 
outweighs  the  convenience  of  adhering 
to  a  fixed  arrival  and  departure 
schedule.  Due  to  the  location  of  the 
dock,  as  well  as  the  size  and  density  of 


passing  vessel  traffic  the  Coast  Guard 
believes  that  the  operator  can  maintain 
a  schedule  by  adjusting  the  ferries' 
arrival  times.  This  is  a  safer  alternative 
since  it  limits  the  time  when  the  ferries 
would  be  at  the  dock,  which  is 
immediately  adjacent  to  the  confined 
channel. 

Two  comments  requested  that  the 
Coast  Guard  modify  the  regulations  to 
allow  a  harbor  tour  vessel  to  use  the 
new  dock.  The  Coast  Guard  does  not 
agree  with  this  proposal. 

The  original  permit  application  to  the 
I'.S.  Army  Corps  of  Engineers  stated 
that  the  proposed  dock  would  be  used 
by  the  existing  Elizabeth  River  ferries. 
The  engineering  drawings,  as  well  as 
considerations  of  safety  and  local  vessel 
traffic,  were  viewed  expressly  with 
those  vessels  in  mind. 

The  .Notice  of  Proposed  Rulemaking 
also  was  predicated  on  an 
understanding  that  the  existing  ferries 
were  the  vessels  to  be  used.  Allowing 
the  proposed  ferry  dock  to  be  used  by 
any  or  all  vessels  would  be  inconsistent 
with  the  original  permit  apphcation  and 
the  scope  of  this  rulemaking  effort. 

The  remaining  two  comments  agreed 
with  the  proposed  rulemaking  as 
written. 

The  Coast  Guard  also  received  three 
letters  voicing  support  for  the 
establishment  of  the  ferry  dock,  but  did 
not  address  the  notice  of  proposed 
rulemaking. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  These  regulations  impose 
minimum  restrictions  on  how  the  ferry 
will  operate  at  the  new  dock  bein^^ 
constructed  at  the  foot  of  High  St  eet, 
and  should  not  have  any  effect  on  the 
economic  viability  of  its  operation. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

This  action  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  excluded  from 
further  environmental  documentation  in 
accordance  with  section  2.B.2.C  of 
Commandant  Instruction  (COMDTINST) 
.M1B475.1B. 


Federalism  Assessment 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment, 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  165  of 
Title  33.  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  165 

continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231.  50 
U.S.C.  191;  49  CFR  1  46  and  33  CFR  1.05-l(g), 
e.04-1,  6.04-6  and  160,5 

2.  Section  165.501  is  amended  by 
adding  paragraphs  (dj(ll)(iv),  ld)(12)(v), 
and  {d)(13)  to  read  as  follows: 

§165.501     Chesapeake  Bay  Entrance  and 
Hampton  Roads.  Virginia  and  Adjacent 
Waters — Regulated  Navigation  Area. 

*  «  *  •  • 

[d]  Regulations:  *  *   * 

(n)  Restrictions  on  Vessel  Operations 
During  Aircraft  Carrier  and  Other  Large 
Naval  Vessel  Transits  of  the  Elizabeth 
River.  '  *  ' 

(iv)  Notwithstanding  paragraph 
(d)(ll){i)  of  this  section,  a  vessel  may 
not  remain  moored  at  the  Elizabeth 
River  Ferry  dock  at  the  foot  of  High 
Street  in  Portsmouth,  Virginia,  when  the 
dock  is  within  a  safety  zone  for  a  naval 
aircraft  carrier  or  other  large  naval 
vessel. 

•  *  «  «  a 

(12)  Restrictions  on  Vessel  Operations 
During  Liquefied  Petroleum  Gas  Carrier 
Movements  on  the  Chesapeake  Bay  and 
Elizabeth  River.  '   '   ' 

(v)  Notwithstanding  paragraph 
(d)(12)(i)  of  this  section,  a  vessel  niav 
not  remain  moored  at  the  Elizabeth 
River  Ferry  dock  at  the  foot  of  High 
Street  in  Portsmouth,  Virginia,  when  the 
dock  is  within  a  safety  zone  for  a 
liquefied  petroleum  gas  carrier. 

(13)  Restrictions  on  the  Use  of  the 
Elizabeth  River  Ferry  Dock  at  the  Foot 
of  High  Street,  Portsmouth,  Virginia. 

(i)  No  vessels,  other  than  those  being 
operated  as  ferries  for  the  Tidewater 
Transportation  District  Commissicm, 
may  embark  or  disembark  passengers  or 
otherwise  moor  at  the  Elizabeth  River 
Ferry  dock  at  the  foot  of  High  StreeL 
Portsmouth,  Virginia, 


(ii)  Any  vessel  being  operated  for  the 
Tidewater  Transportation  District 
Conunission  may  not  moor  at  the  dock 
longer  than  necessary  to  embark 
passengers  awaiting  transportation  or 
disembark  passengers  already  aboard 
the  vessel. 

(iii)  The  matter  or  another  authorized 
licensed  officer  must  remain  in  the 
pilothouse  and  be  prepared  to  get  the 
vessel  underway  immediately  or  take 
other  actions  necessary  to  ensure  the 
safety  of  the  vessel's  passengers, 
whenever  a  vessel  is  moored  at  the 
dock. 
*        *        •        *        • 

Dated:  March  21. 1989. 
A.D.  Breed. 

Rear  Admiral.  US.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc  89-10618  Filed  5-»-«9;  8:45  am] 
BiUJNO  COK  4SI»-t4-M 


ENVIRONMENTAL  PROTECTtON 
AGENCY 

40  CFR  Part  52 

IFRL-3553-1] 

Approval  and  Promulgation  of 
Implementation  Plans 

In  the  matter  of  Kentucky:  401  KAR  61K)2a 
Existing  Proces*  Operations.  401  KAR  59:0ia 
New  Process  Operations,  401  KAR  50:015. 
Documents  Incorporated  by  Reference,  [KY- 

040), 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  December  24, 1980  [45  FR 
84999),  EPA  conditionally  approved  the 
State  Implementation  Plan  (SIP) 
revisions  which  Kentucky  developed  for 
total  suspended  particulate  (TSP) 
nonattainment  areas  pursuant  to  Part  D 
of  Title  I  of  the  Clean  Air  AcL  On 
December  4, 1986  (51  FR  43742),  EPA 
removed  seven  of  the  nine  conditions 
attached  to  its  approval  of  these 
revisions.  EPA  today  is  removing  the 
remaining  two  conditions  on  the 
approval  of  Kentucky's  Part  D  TSP  SIP. 
The  removal  of  these  last  two  conditions 
will  render  Kentucky's  Part  D  SIP  for 
TSP  fully  approved.  Regulation  401  KAR 
50:015  is  also  being  amended  to 
incorporate  several  test  methods 
referenced  in  other  State  and  federal 
regulations.  The  EPA  revised  the 
particulate  matter  standard  on  )uly  1. 
1987  (52  FR  24634),  and  eliminated  the 
TSP  ambient  air  quality  standard.  (The 
revised  standard  is  expressed  in  term  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
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(PMiol-l  However,  at  the  State's  option, 
EP.'X  was  to  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PM,o  standard  was 
promulgd'ed.  In  the  policy  published  on 
July  1,  1987  (52  FR  :46"9,  column  2).  EP.A 
slated  that  it  would  regard  existing  TSP 
SiP's  as  necessary  interim  particulate 
matter  plans  durng  the  period  preceding 
the  approval  of  st^'e  pla-^.s  specifically 
aimed  at  PW,,-, 

EFFicnve  date:  This  action  will  be 
effective  July  3  1989  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments, 

AOOAESSES:  Copies  of  the  State 
submittal  and  other  relevant  documents 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  L'nit, 
Environmental  Protection  Agency.  401 
M  Street  SVV..  Washington,  DC  204GO 
U.S.  Environmental  Protection  ,Agenr\ 
Air  Programs  Branch,  345  CourtlanJ 
Street  NE.,  .Mlanta,  Georgia  30305 
Commonwealth  of  Kentucky  Natural 
Resources  and  EnMronmental 
Protection  Cabinet,  Division  of  Air 
Pollution  Control,  Frankfort  Office 
Plaza,  18  Reilly  Road,  Frankfort, 
Kentucky  40601 
Com,ments  should  be  addressed  to 
Richard  A.  Schutt  at  the  EPA  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT; 
Richard  A.  Schutt.  US.  Environmental 
Protection  Agency,  Region  IV,  ,^ir 
Programs  Branch,  at  the  above  address 
or  telephone  (4041  34--2864  or  FTS  257- 
2864. 
SUPPUMENTARY  INFORMATION: 

Background 

On  March  3.  19"8  (43  I-R  8962  a!  8996), 
a.-.d  September  11,  1978  (43  FR  40412  at 
40425).  EP.-\  designated  several  areas  in 
the  Commonwealth  of  Kentucky  as 
nonattainm.ent  for  certain  national 
ambient  air  quality  standards  (N.'\.-\QS), 
Under  the  Clean  Air  Act  (CAA) 
amendments  of  1977.  Kentucky  was 
obligated  to  establish  Part  D 
(nonattdinmentj  SIP  revisions  for  its 
nonattamment  areas  On  June  15, 1979. 
the  Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
adopted  the  necessary  SIP  revisions  and 
submitted  them,  to  EP.-\.  EP.^  proposed 
conditional  approval  of  Kentucky's  TSP 
Part  D  SIP  rp\  isions  in  the  No'.^-mber  15, 
1979,  Federal  Register  (44  FR  65781). 

Since  extensive  comments  were 
received  in  response  to  the  November 
15,  1979,  notice.  EP.A  presented  its 
position  in  the  SepVmber  18.  1980, 
Federal  Register  [45  FR  62163), 


Reproposal  and  Reopening  of  Comment 
Period  for  Kentucky's  Particulate  Part  D 
Plan  Revisions.  In  that  notice,  EPA:  (1) 
Responded  to  comments  received  in 
response  to  the  November  15, 1979, 
notice  that  related  directly  to 
deficiencies  found  to  exist  in  Kentucky's 
TSP  plan  revisions;  (2)  clarified  those 
deficiencies  noted  in  the  November  15, 
1979,  notice;  and  (3)  described 
additional  deficiencies  discovered  in  the 
Kentucky  revision  after  publication  of 
the  November  15, 1979,  notice.  On 
December  24, 1980.  EPA  conditionally 
approved  Kentucky's  SIP  revisions 
developed  for  TSP  nonattainment  areas 
pursuant  to  Part  D  of  Title  I  of  the  Clean 
Air  Act,  addressing  all  comments 
received  in  response  to  the  September 
18, 1980.  proposal  notice. 

Nine  conditions  were  specified  in  the 
December  24, 1980,  notice  as  conditions 
for  full  EPA  approval  of  Kentucky's 
plan.  Seven  of  those  nine  conditions 
were  proposed  to  be  removed  in  the 
October  16, 1985,  Federal  Register 
notice.  No  comments  were  received  in 
response  to  that  proposal.  Removal  of 
seven  of  the  nine  approval  conditions 
was  published  as  a  final  rule  :n  the 
December  4, 1986,  Federal  Register 
notice.  The  remaining  two  conditions 
are  being  removed  today. 

Remaining  Conditions 

The  first  of  the  two  remaining 
conditions  specifies  that  Kentucky 
should  revise  Regulation  401  KAR 
50:055,  Section  2(3),  to  specify  a  method 
other  than  Method  9  of  Appendix  A.  40 
CFR  Part  60,  for  determining  opacity  for 
sources  with  intermittent  emissions.  The 
State  attempted  to  meet  this  condition 
by  revising  the  following  regulations: 
401  KAR  61:075.  Steel  Plants  Using 
Existing  Electric  Arc  Furnaces;  401  KAR 
61:080,  Steel  Plants  Using  Existing  Basic 
Oxygen  Process  Furnaces;  401  KAR 
61:140,  Existing  By-Product  Coke 
Manufacturing  Plants;  and  401  KAR 
60:020,  Existing  Process  Operations.  The 
State  also  developed  401  KAR  61:170. 
Existing  Blast  Furnace  Casthouses  to 
meet  this  condition.  While  these 
applicable  iron/steel  industry 
regulations  satisfy  this  condition  for  the 
iron/steel  industry,  the  intent  of  this 
condition  was  to  require  Kentucky  to 
adopt  appropriate  opacity  determining 
procedures  for  all  intermittent  source 
types  for  which  Method  9  was 
inappropriate.  The  applicable  iron/steel 
regulations  were  proposed  for  approval 
in  the  October  16, 1985,  Federal  Register 
notice.  Final  approval  was  published  in 
the  December  4, 1986,  Federal  Register 
notice.  Kentucky  attempt-^d  to  satisfy 
this  approval  condition  for  other  source 
types  by  revising  Regulation  401  KAR 


61:020  at  Section  4(6)  as  follows:  "(6)  For 
intermittent  emissions,  the  method  to 
determine  opacity  shall  be  a  method 
promulgated  by  U.S.  FPA  and 
subsequently  adopted  by  the 
Department  pursuant  to  the 
requirements  of  KRS  Chapter  13."  This 
commitment  did  not  satisfy  the  present 
requirement  for  Reasonably  Available 
Control  Technology  fRACT)  in 
nonattainment  areas.  Therefore,  action 
on  this  condition  was  deferred  until 
today. 

The  regulatory  changes  being 
approved  today  to  401  IO\R  61:020. 
Existing  Process  Operations,  are 
designed  to  ensure  that  RACT  is 
installed  and  consistently  maintained  in 
all  particulate  nonattainment  areas.  The 
provisions  of  401  KAR  61:020  as 
amended  which  apply  to  existing 
affected  facilities  or  sources  located  in 
nonattainment  areas  apply  to  those 
affected  facilities  or  sources  if  the  area's 
attainment  status  changes  unless  a  State 
Implementation  Plan  which  provides  for 
alternate  provisions  is  approved  by 
EPA,  Regulation  401  KAR  61:020.  Section 
2.  Definitions,  is  amended  by  adding 
definitions  of  both  "continuous 
emissions"  and  "intermittent  emissions" 
as  well  as  specifying  lest  methods  to  be 
used  for  measuring  opacity  for  the  two 
types  of  emissions.  While  Reference 
Method  9  will  still  be  used  to  determine 
opacity  of  continuous  emissions, 
Kentucky  Method  150(F-1)  will  now  be 
used  to  measure  opacity  of  intermittent 
emissions.  Regulation  401  KAR  61:020. 
Section  4.  Test  Methods  and  Procedures, 
is  amended  by  adding  Kentucky  Nt.'thnd 
150(F-1).  This  method  is  filed  by 
reference  in  the  current  revisions  to  401 
KAR  50:015  which  are  being  proposed 
for  approval  today.  Specifically,  this  test 
method  will  require  that  opacity 
readings  taken  every  fifteen  seconds  for 
three  minutes,  rather  than  six  minutes. 
be  averaged  if  the  emission  being 
observed  persists  for  less  than,  or  equal 
to,  twelve  consecutive  observations. 
Therefore,  401  KAR  61:020,  Existing 
Process  Operations,  does,  in  its  current 
amended  form,  satisfy  approval 
condition  (il  on  Kentucky's  Part  D  TSP 
SIP.  Since  this  condition  is  now- 
satisfied,  EPA  is  removing  it.  Kentucky 
has  also  amended  Regulation  401  K.^R 
59:010  to  incorporate  the  same 
requirements  for  new  sources  as  61:020 
does  for  existing  sources.  EP.'\  also  is 
approving  59:010. 

The  second  of  the  two  remaining 
approval  conditions  specifies  that 
Kentucky  should  revise  Regulation  401 
KAR  61:020.  Existing  Process 
Operations,  Section  3.  Standard  for 
Particulate  Matter,  such  that  the 


regulation  has  a  specific  requirement  of 
reasonably  available  control  technology 
(R.ACT)  applicable  to  sources  of  process 
fugitive  emissions.  The  State  attempted 
to  meet  this  condition  by  revising  401 
KAR  61:020  at  Section  3(2)(c)  to  re;id  as 
follows:  "(c)  Fugitive  emissions  of 
particulate  matter  from  any  affected 
facility  located  in  any  area  designated 
nonattainment  for  particulate  matter 
under  401  KAR  51:010  shall  be  subject  to 
reasonably  available  control  technology 
requirements  as  set  forth  in  conditions 
appearing  on  the  operating  permit."  EP.A 
determined  in  the  October  16,  1985, 
Federal  Register  notice  that  the  State  s 
revision  to  401  KAR  61:020  does  not 
satisfy  this  approval  condition.  In  order 
for  this  revision  to  satisfy  the  approval 
condition,  the  State  would  have  to 
submit  approvable  (enforceable)  permits 
to  EPA  for  all  sources  that  have  a 
significant  impact  on  the  nonattainment 
areas.  Alternatively,  the  State  could 
satisfy  the  approval  condition  by 
revising  61:020  or  adopting  new 
regulations  to  provide  enforceable 
RACT  procedures  in  regulatory  form. 
EP,\  decided  in  the  October  16, 1985, 
Federal  Register  notice  to  defer  action 
on  this  condition  until  Kentucky 
corrected  its  SIP  to  meet  it.  Action  is 
being  taken  on  this  condition  today. 

Regulation  401  KAR  61:020  Section  3. 
Standard  for  Particulate  Matter  has 
been  amended  to  prohibit  any 
continuous  or  intermittent  fugitive 
emission  from  equalling  or  exceeding 
twenty  (20)  percent  opacity  or  remaining 
visible  beyond  the  lot  line  of  the 
property  on  which  the  emission 
originates.  The  opacity  limitation  is  a 
tightening  of  the  previous  forty  (40) 
percent  opacity  limitation.  Section  3  is 
also  amended  by  adding  a  provision 
stating  that  variation  from  the  opacity 
standard  will  be  considered  by  the 
Cabinet  when  case-by-case 
circumstances  warrant  consideration 
only  if  such  a  variance  has  been 
approved  by  the  U.S.  EPA,  This 
amendment  to  401  K.AR  61:020  satisfies 
the  condition  that  Kentucky  have  a 
specific  requirement  of  RACT  applicable 
to  sources  of  process  fugitive  emissions. 
R.VCT  would,  in  this  case,  be  defined  as 
those  control  techniques  and  equipment 
necessary  to  meet  the  twenty  (20) 
percent  opacity  standard.  Tlierefore, 
EPA  is  removing  this  second  approval 
condition,  condition  (v). 

Effect  of  Removal  of  Conditions 

The  effect  of  the  approval  of 
Kentucky's  amendments  to  4U1  K.\R 
61:020.  401  KAR  59:010.  and  401  KAR 
50:015.  is  to  fully  approve  Kentucky's 
Part  D  State  Implementation  Plan  (SIP) 
as  adequate  to  achieve  and  maintain  the 


National  Ambient  Air  Quality  Standards 
for  particulate  matter 

Only  with  a  fully  approved  Part  D  SIP 
can  nonattainment  areas  which  have 
adequate  air  quality  data  be 
redesignated  to  attainment,  thereby 
facilitating  any  expansion  of  existing 
sources  and  the  construction  or 
modification  of  new  sources  in  these 
areas. 

Other  Revisions 

Regulation  401  KAR  50:015  is  also 
being  amended  today  to  incorporate  by 
reference  the  following  reference 
methods  from  40  CFR  Part  m  Appendix 
■\:  .Method  5E,  Determination  of 
Particulate  Emissions  from  the  Wool 
Fiberglass  Insulation  Manufacturing 
Industry;  Method  7B,  Determination  of 
Nitrogen  Oxide  Flmissions  from 
Stationary  Sources  (Ultraviolet 
Spectrophotometry);  and  Method  16A 
Determination  of  Total  Reduced  Sulfur 
Emissions  from  Stationary  Sources 
(Impinger  Technique).  In  addition,  401 
KAR  50:015  is  being  amended  to 
incorporate  by  reference  Performance 
Specification  4,  Specifications  and  test 
procedures  for  carbon  monoxide 
continuous  emission  monitoring  systems 
in  stationary  sources,  from  40  CFR  Part 
00.  Appendix  B.  The  following  document 
from  the  appropriate  "Book  of  ASTM 
Standards"  from  the  American  Society 
for  Testing  and  Materials  in  which  the 
standard  appears  is  also  incorporated 
by  reference  in  the  current  revisions  to 
401  KAR  50:015:  D  2584-6«("9j,  Standard 
Test  Meihod  for  Ignition  Loss  of  Cured 
Reinforced  Resins.  These  methods  and 
specifications  are  required  in  federal 
New  Source  Performance  Standards 
(NSrei  which  Kentucky  is  adopting  by 
reference  Regulation  401  KAR  50:015  is 
also  being  amended  to  adopt  Methods 
209 A  and  209C  from  the  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  15th  Edition  1980,  and 
to  delete  Method  209B.  Method  209A 
will  be  used  to  determine  compliance 
with  the  federal  NSPS  regulation  for 
new  wool  fiberglass  insulation 
manufacturing  plants.  Method  209C  will 
replace  Method  209B  and  will  be  used  to 
measure  total  dissolved  solids  (TDS)  in 
the  make-up  in  by-product  coke 
manufacturing  plants.  It  differs  from 
Method  209B  in  that  the  temperature  of 
the  d.f-ying  oven  is  maintained  at  103  *C 
to  105'C.  instead  of  180  "C.  Regulation 
401  KAR  ,50:015  in  its  current  amended 
form,  is  being  approved  today. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
July  3, 1989,  unless,  within  30  days  of  its 
publication,  notice  is  received  that 


adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  July  3, 1989. 

Final  Action:  EPA  is  today  approving 
the  revisions  to  401  KAR  61:020,  Existing 
Process  Operations;  401  KAR  59:010. 
New  Process  Operations;  and  401  KAR 
50:015,  Documents  Incorporated  by 
Reference,  as  discussed  above.  These 
revisions  were  submit  led  to  EPA  on 
September  19, 1986,  after  a  public 
hearing  to  receive  comments  on  the 
regulations  was  conducted  on  August 
28, 1986.  Approval  of  these  amended 
regulations  removes  conditions 
necessary  for  full  approval  of 
Kentucky's  Part  D  SIP  for  TSP.  which 
previously  was  only  conditionally 
approved.  Kentucky  now  has  a  fully 
approved  Pari  D  SIP  for  TSP. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Slates 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  3, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Intergovernmental  relations. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  Kentucky  wa« 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 19B2. 

Date:  March  23. 1969. 
Lee  A.  DeHihns,  in. 
Action  Regional  Administrator. 

Part  52  of  Chapter  L  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follow: 

FART  52— I  AMENDED! 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 
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Subpart  S — Kentucky 

2.  Section  52.9J0  i.s  a.-nended  by 
bidding  paragraph  (c)(60)  to  read  as 

follows. 

§  52.290    Identification  of  p*an. 
•  •         •         •         • 

|r|  •    •    • 

(60)  Corrections  ;n  Pht'  D  TSP  SIP  and 
other  revisions  submi'ted  on  St'p!>'niher 
1*^.  19a6,  by  the  Kentucky  Depa.-m'-n; 
far  Environmental  Protec'ion.  The 
removal  of  these  last  two  conditions 
renders  the  Kentucky's  Part  D  SIP  for 
TSP  fully  approved 

lij  Incorporation  by  reference. 

(Al  Revisions  m  Regulation  401 
K.AR  — 

50:015.  Documents  Incorporated  by 
Reference. 

Ser'  on  1  Coie  of  Federal  Regulations, 
'^I'l  'on  3  .^m(J!■'■  .in  Sijciety  for  Testing  and 

Matenais. 
Section  8.  Kentucky  Division  of  Air  Pollution. 

Section  10.  Amencan  Public  Health 

Association,  and 
Sec'ion  11   .Avaiiabih'v 

59:010.  New  proceu  operatione. 

Sec'ion  1    App'icabiiitv 

Section  2.  Definitions. 

Sec'ion  3  Standard  for  Particilale  Matter, 

find 
Sei„''in  4  Tp9!  Vl.'l.^  "is  ind  Prr)<'Pdures. 

61:020.  Existing  process  operations. 

Sec'ion  1  App!icaj:lity 

S«!i,'!on  2  Definitions; 

Sf^  tio.n  3  Standard  for  Particulate  Matter, 

and 

Section  4  T'.'st  Methods  and  Procedures. 

These  changes  were  effective 
September  4,  1986. 

(B)  Letter  of  September  19  19H6,  from 
the  Kentucky  Natural  R'-'sources  and 
Environmental  Protection  Cabinet  to 
HP  A 

iii)  O'her  m.titeria! — rone 

i  52.935    [  Removed  and  Reserved  1 

3.  Section  52.935,  Control  strategy: 
Particulate  matter,  is  removed  and 

reserved, 

(KK  Dim:  a<J-«508  Fi>d  5-J-*^:  8:45  am| 
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40  CFR  Part  52  | 

iFRL-3564-7;  EPA  Docket  No  AM051  PAl 

Approval  of  Stack  H«ight  Declarations; 
Philadelphia  &  Allegheny  County, 
Pennsylvania 

AQENCV:  Env  ronmental  Protection 

Aspnr  •,   [FP;\l. 


action:  Final  Notice  of  Approval  of 
Stack  Height  Declarations. 

SUMMARY:  EPA  is  approving  the 
decld.-.i'i  jns  by  Philadelphia  and 
Allegheny  County  in  Pennsylvania  that 
there  are  no  source  emission  limits 
which  need  to  be  revised  because  of  the 
good  engineering  practice  (GEP)  stack 
heisht  regulations. 
EFFECTIVE  DATE:  This  approval  will 
become  effective  on  June  5. 1989. 
ADDRESSES:  Copies  of  the 
documentation  supporting  the 
declarations  are  available  for  public 
inspection  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency,  Region  III.  Air  Management 
Division.  841  Chestnut  Building. 
Philadelphia.  PA  19107.  Attn:  Joseph 
Kunz  (3AM11). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr   DtM.s  Lohman  ;3.\Mnj  at  the 
address  above  or  call  '21,"))  i9"-fl3"5 
SUPPLEMENTARY  INFORMATION:  On 
January  26,  1986  (,i3  FR  2n8(,)|,  EPA 
published  a  Notice  pruposmj^  to  approve 
the  declarations  by  Philadelphia  and 
Allegheny  County  concerning  emission 
limitations  affected  by  dispersion 
techniques.  Following  the  promulgation 
of  the  revised  stack  height  regulations 
on  July  8, 1985  (50  FR  27892).  all  states 
were  required  to  review  all  existing 
emission  limitations  to  determine  which. 
if  any,  were  affected  by  prohibited 
dispersion  techniques.  The  January  26, 
1988.  Notice  invited  public  comment  on 
the  declarations  that  there  were  no 
affected  sources  in  Philadelphia  or 
Allegheny  County.  No  comments  in 
response  to  that  invitation  were 
received. 

Slack  Height  Remand 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.2d  1224  (D.C.  Cir.  1988).  On 
January  22. 1988.  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 1983 
within-formula  slack  height  increases 
from  demonstration  requirements  (40 
CFR-51.100(kk)(2)]; 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  slacks  [40  CFR 
51.100(hh)(2){ii)(A));  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  [40  CFR 
51.100(ii)(2)]. 


The  EPA  is  not  acting  on  the 
declaration  for  the  Philadelphia  Electric 
Company's  Schuylkill  plant  and  the 
Duquesne  Light  Company  Phillips  plant, 
because  they  currently  receive  credit 
under  one  of  the  provisions  remanded  to 
the  EPA  in  \'RDC  v.  Thomas.  838  F.2d 
1224  (DC.  Cir.  1988).  The  Philadelphia 
Department  of  Public  Health,  the 
Allegheny  County  Bureau  of  Air 
Pollution  Control  and  EPA  will  review 
the  sources  for  compliance  with  any 
revised  requirements  when  the  EPA 
completes  rulemaking  to  respond  to  the 
.V/?OC  remand.  No  other  sources  in 
Allegheny  County  or  Philadelphia  are 
affected  by  the  remand. 

Conclusion:  Allegheny  County  and 
Philadelphia  have  satisfied  the 
requirement  under  Section  406  of  the 
Clean  Air  Act  to  review  sources  and 
determine  that  no  emission  limits  have 
been  affected  by  prohibited  dispersion 
techniques  as  defined  in  the  [uly  8,  igB,"), 
stack  height  regulation.  EPA  has 
reviewed  the  declarations  submitted  by 
Allegheny  County  and  Philadelphia  and. 
with  the  exceptions  of  the  Philadelphia 
Electric  Schuylkill  plant  and  the 
Duquesne  Light  Company  Phillips  plant 
identified  above  as  affected  by  the 
remanded  provisions,  finds  that  the 
declarations  are  justified.  Therefore. 
P]P.-\  is  approving  the  declarations  as 
proposed  with  the  two  exceptions, 

I'he  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(l]  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (BO  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  Section 
307(D)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Reportin^;  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Authority:  42  U.S.C.  7401-7462. 

Date:  April  10.  1989, 
Stanley  L.  Laskowski. 

Acting  Rp^ional  Administrator. 

[FR  Doc.  8»-1CWO0  Filed  5-3-89:  8:45  am| 
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40  CFR  Part  52 

[FRL-3565-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Massachusetts 
Ozone  Attainment  Plan;  Control  of 
Gasoline  Volatility 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Mdssachusetts.  These  revisions  will 
reduce  emissions  of  volatile  organic 
compounds  from  gasoline  by  limiting  the 
Reid  Vapor  Pressure  (RVP)  of  gasoline 
sold  betweeen  June  30  and  September  15 
in  1989  and  between  May  1  and 
September  15  of  each  year  thereafter  to 
9  pounds  per  square  inch.  EPA  is  also 
finding  that  the  Massachusetts  RVP 
regulations  are  "necessary  to  achieve" 
the  national  ambient  air  quality 
standard  (NAAQS)  for  ozone  and  are 
therefore  excepted  from  preemption 
under  section  211  of  the  Clean  Air  Act. 
The  intended  effect  of  this  action  is  to 
make  necessary  progress  towards 
attainment  of  the  ozone  standard  as 
expeditiously  as  practicable  as  required 
under  the  Clean  Air  Act. 
EFFECTIVE  DATE:  June  30.  1989, 
ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  U.S 
EPA,  Room  2311,  {FK  Federal  Building, 
Boston,  MA  02203;  and  the  Department 
of  Environmental  Quality  Engineering,  1 
Winter  Street,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  X.  Hagerty,  (617)  565-3224  or  (FTSi 
835-3224. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

This  Federal  Register  notice  describes 
EP/\'s  decision  to  approve  revisions  to 

the  Massachusetts  SIP  which  limit  the 
volatility  of  gasoline  from  June  30  to 
September  15  in  1989  and  from  May  1  to 
September  15  every  year  thereafter.  The 
remainder  of  this  preamble  is  divided 
into  four  sections.  The  first  provides  the 
background  for  this  action,  with  respect 
to  both  chronology  and  the  broad  issues 
involved.  The  second  section  presents 
today's  action  and  EPA's  rationale.  The 
third  section  summarizes  the  comments 
received  on  the  proposed  action  and 
KPA's  responses  to  them.  The  final 
section  discusses  .Massachusetts' 
revision  to  the  test  methods  section  of 
the  regulations  to  cure  a  deficiency 
identified  and  discussed  in  EPA's 
proposed  rulemaking  notice. 


Background 

On  November  12. 1987.  the 
Commissioners  of  the  Northeast  States 
for  Coordinated  Air  Use  Management 
(NF.SCAL'M)  signed  a  Memorandum  of 

I  nderstanding  expressing  their 
intention  to  reduce  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  to  10  pounds 
per  square  inch  (psi)  starting  in  the 
summer  of  1988  and  to  9  psi  in  the 
summer  of  1989  and  continuing  every 
ozone  season  thereafter.  Since  there 
were  delays  in  adopting  necessary 
regulations,  the  1988  limit  of  10  psi  was 
eliminated  and  Massachusets  passed  a 
regulation  limiting  the  R'V'P  of  gasoline 
to  9  psi  from  May  1  to  September  15 
starting  in  1989  and  continuing  each 
year  thereafter.  On  July  13,  1988, 
Massachusetts  submitted  a  SIP  revision 
to  EPA  for  approval  to  implement  this 
provisum. 

On  February  23.  1989,  EPA  published 
a  Federal  Register  notice  (54  FR  7794) 
proposing  approval  of  the 
Massachusetts  SIP  revision.  EPA  also 
proposed  to  find  that  these  revisions 
were  "necessary"  to  achieve  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  within  the  meaning 
of  section  211(c)(4)(C)  of  the  Clean  Air 
Act  (the  Act),  in  the  event  that  EPA 
subsequently  took  final  action  on 
federal  RVP  regulations. 

Section  211(c)(4)(A)  of  the  Act  states 
that  a  state  may  not,  for  purposes  of 
motor  vehicle  emissions  control, 
prescribe  or  attempt  to  enforce  any 
control  or  prohibition  respecting  use  of  a 
fuel  or  fuel  additive  in  a  motor  vehicle 
engine — "(i)  if  the  Administrator  has 
found  that  no  control  or  prohibition 
under  paragraph  (1)  is  necessary  and 
has  published  his  finding  in  the  Federal 
Register,  or  (ii)  if  the  Administrator  has 
prescribed  under  paragraph  (1)  a  control 
prohibition  applicable  to  such  fuel  or 
fuel  additive,  unless  [the]  state 
prohibition  or  control  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator."  At  the  time  of  EPA's 
proposal  on  the  Massachusetts 
revisions,  EPA  had  proposed,  but  not 
taken  final  action,  on  federal  RVP 
control  regulations. 

On  March  22.  1989.  EPA  published  a 
Federal  Register  notice  (54  FR  11868) 
taking  final  action  on  national  regulation 
of  RVP,  to  take  effect  this  summer.  The 
maximum  allowed  summertime  RVP  in 
Massachusetts  under  the  federal 
legulation  is  10.5  psi.  Under  section 
211(c)(4)(A)  of  the  Clean  Air  Act.  EPA's 
final  action  preempted  inconsistent  slate 
control  of  RVP,  except  in  California.  In 
its  final  action,  EPA  noted  that  states 
could  be  exempted  from  preemption 
only  if  EPA  finds  it  is  "necessary"  to 


achieve  the  NAAQS  as  provided  in 
section  211(c)|4)(C)  of  the  Act.  EPA 
made  specific  note  of  the  Massachusetts 
proposal  and  the  conditions  for  EPA 
approval  of  state  RVP  regulations. 

Description  of  Today's  Action 

EPA  today  approves  revisions  to  the 
Massachusetts  SIP  which  limit  gasoline 
volatility  to  9  psi  between  June  30  and 
September  15  in  1989  and  between  May 
1  and  September  15  in  each  year 
thereafter.  The  Massachusetts  program 
includes  authority  for  the  state  to  issue 
waivers  to  individual  suppliers  if 
necessary  to  avoid  supply  dislocations. 
EPA  is  approving  the  program  as  a 
whole,  including  any  waivers  the  state 
might  issue  under  this  authority.  This 
aspect  of  EPA's  approval  is  discussed  in 
full  under  section  9  of  the  next  portion  of 
this  notice  describing  EPA's  response  to 
comments. 

EPA  is  also  explicitly  finding  that  the 
Massachusetts  revisions  are  "necessary 
to  achieve"  the  NAAQS  within  the 
meaning  of  section  211(c)(4)(C)  of  the 
Act.  This  means  that  Massachusetts' 
RVP  regulations  are  not  preempted  by 
the  federal  RVP  regulations  promulgated 
on  March  22. 1989. 

EPA's  rationale  for  this  action  and  its 
effective  date  are  presented  below.  In 
this  context  many  issues  raised  by 
commenlers  on  the  proposal  will  be 
addressed.  The  remaining  comments 
will  be  discussed  in  the  next  portion  of 
Ihis  notice. 

In  approving  the  Massachussetts  RVP 
SIP  revisions,  EPA  must  consider 
requirements  imposed  by  two  different 
sections  of  the  Clean  Air  Act.  As  with 
all  SIP  revisions,  section  110  provides 
the  requirements  for  approval  into  the 
SIP.  In  this  case,  since  EPA  has 
promulgated  federal  RVP  regulations, 
section  211(c)(4)(A)  preempts 
inconsistent  slate  control.  However, 
section  211(c)(4)(C)  provides  that  the 
Administrator  may  except  a  state  RVP 
control  program  from  preemption  if  he 
finds  it  is  "necessary"  to  achieve  the 
NAAQS.  Thus,  the  Massachusetts 
revisions  must  satify  both  section  110 
and  section  211  requirements  to  gain 
approval. 

EPA  has  concluded  that  the 
Massachusetts  RVP  regulations  are 
"necessary"  to  achieve  the  ozone 
NAAQS.  In  reaching  this  conclusion 
EPA  has  followed  the  test  first 
articulated  in  approving  the  Maricopa 
County  Arizona  SIP  (53  FR  17413  (May 
18, 1988)  and  53  FR  30228  (August  10, 
1986))  and  later  presented  in  the 
proposed  approval  of  the  Massachusetts 
revisions.  EPA  stated  that  if,  after 
accounting  for  the  possible  reductions 


19174 


Federal  Register   /  Vol    S4.  No.  85  /  Thursiiiv     \'iv  4    198^  /  Rules  and  Regulations 


f'om  all  other  reasonable  control 
measures,  Massachusetts  could 
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omonsfrate  that  RVP  controls  are  sldl 


Standard  under  section  211(c)(4)(C);  (2) 
whether  there  has  been  an  adequate 
technical  demonstration  that  controlling 


their  ozone  SIPs  and  demonstrate 
attainment  of  the  standard.  The  thrust  of 
these  comments  is  that  EPA  cannot 
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plan,  whether  the  attainment  date  that 
Congress  or  EPA  selects  is  imminent  or 

1  .  *      M 


possible  reductions  from  all  other 
reasonable  control  measures, 


ozone  SIP  calls,  and  represents  EPA  s 
best  judgment  as  to  the  controls  which 


I 
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from  ill!  other  reasonable  control 
measures,  Vtassachusftts  could 
demonstrate  that  RVP  controls  are  still 
r^q'iired  to  achieve  the  standard.  th*'n 
RVP  control.s  are  necessary  within  the 
meaning  of  section  211(c)(4)(C).  EPA  will 
rot  interpret  that  provision  to  reotiirp  a 
sta'e  to  imp(5se  more  drasi.c  measun?3 
such  as  driMPS  prohibitions  or  source 
shutdowns  b^ifore  it  can  adopt  its  own 
f.iei  control  program. 

As  discussed  in  the  notice  of  proposed 
r-ilemaking  (NPR),  the  record  indicates 
that  Mdss.ichasotts  needs  VOC 
eTi.ssion  reduction.-;  on  the  order  of  at 
least  ZH'-i  from  1?)87  inventory  levels  to 
achieve  the  standard.  The  state 
r'mewed  3ppro.ximdtely  30  measures 
suggested  by  EP.-\  as  reasonable  in 
a  Jdrtmn  to  RV  P  control  to  9  psi  and 
f  )und  they  could  together  potentially 
achieve  a  20%  reduction  from  1987 
levels.  Enhancements  to  the  state's 
vehicle  inspection  and  maintenance  (1/ 
M|  program  could  produce  an  additional 
Z'<  rediict, on.  .As  indicated  at  proposal, 
while  EPA  s  regulation  of  gasoline  to 
n  S  psi  reduces  the  emission  reduction 
a*'ributable  to  the  sta'e  regulation,  it 
does  not  affect  the  bottom  line — a 
shortfall  will  still  exist,  EI'.A's  technical 
review  of  the  data  presented  in  the  state 
submission  and  by  the  commenters 
affirms  the  conclusion  that  a  shortfall 
will  exist  even  with  all  reasonable  state 
and  federal  measures. 

EPA  continues  to  believe  that  the  fact 
'hat  the  state  RVP  regulation  might  not 
by  Itself  fill  'he  shortfjll  and  hence  by 
Itself  achieve  the  standard  does  net 
mean  the  pjle  is  not  "necessary^  to 
achieve"  the  NAAQS.  It  is  simple  logic 
that  "necessary"  is  not  the  same  as 
"sufficient".  EP.A  believes  that  the 
"necessary  to  achieve"  standard  must 
be  interpreted  to  apply  to  measures 
which  are  needed  to  reduce  amb'ent 
It'vels  uhen  no  other  measures  th.il  EPA 
or  the  state  has  found  reasonable  are 
available  to  achieve  this  reduction. 
Beyond  such  identified  "reasonable" 
measures.  EPA  need  look  at  other 
measures  before  RVP  control,  only  if  it 
has  clear  evidence  that  RVP  control 
would  have  greater  adverse  impacts 
ihan  those  alternatives.  EP.^  has  no 
such  evidence  here.  Therefore.  FJ'A  can 
defer  to  M  issachusetts'  apparent  view 
that  RVP  control  is  the  next  less  costly 
(or  is  Itself  a  reasonable)  measure.  Thus, 
EPA  concludes  that  Massachusetts'  RVP 
regulations  are  "necessary"  to  achieve 
the  NAAQS. 

Summary  of  Public  Comments  and 
EP.\s  Responses 

rhe  n-.a|or  issues  discussed  in  the 
comments  arei  (1)  what  constitutes  a 
finding  of  'necessary  to  achieve  '  the 


standard  under  section  211(c)(4)(C);  (2) 
whether  there  has  been  an  adequate 
technical  demonstration  that  controlling 
RVP  to  9  psi  is  "necessary"  (i.e.  whether 
the  threshold  for  exemption  from 
preemption  has  been  crossed);  (3)  the 
scope  of  EPA's  discretion  assuming  a 
finding  that  state  RVP  controls  are 
necessary  to  achieve  the  standard;  (4) 
what  effect  the  9  RVP  limit  in 
Massachusetts  will  have  on  the  cost  and 
supply  of  gasoline  in  the  state  and  the 
Northeast;  (5)  driveability  and  safety 
concerns;  (6)  whether  there  is  an  ozone 
problem  in  Massachusetts;  (7)  whether 
the  state  has  an  adequate  enforcement 
program  or  sufficient  resources  to 
implement  the  state  regulations;  (8) 
whether  the  state  provided  "reasonable 
opportunity"  for  public  comment;  (9) 
what  exemptions  or  waivers  from  the 
state  regulations  should  be  allowed;  (10) 
the  appropriate  timing  for  making  the 
state  regulation  effective:  and  (11) 
whether  EPA  should  withdraw  or 
repropose  this  action  or  reopen  the 
public  comment  period  in  light  of  EPA's 
recent  promulgation  of  federal  RVP 
regulations  and  other  alleged 
deficiencies  in  EPA's  proposed  action. 
Each  issue  is  explored  in  detail  below. 

1.  What  constitutes  a  finding  of 
"necessary  to  achieve"  the  standard 
under  section  211(c)(4)(C)  of  the  Clean 
Air  Act? 

a.  Making  the  "Necessary" Finding 
Without  a  Demonstration  of  Attainment 

Comments:  One  group  of  comments 
questioned  EPA's  ability  to  make  a 
findirjg  that  Massachusetts'  RVP 
regulation  is  necessary  to  attain  the 
ozone  standard  without  going  through 
the  complete  planning  process  involved 
in  approving  a  state's  response  to  FP.N  s 
finding  that  the  current  SIP  is 
substantially  inadequate  to  achieve  the 
standard  (the  "SIP  call").  Several 
comments  stated  that  EPA  cannot 
approve  Massachusetts'  RVP  regulation 
as  a  SIP  revision  without  finding  that  the 
SIP  as  a  whole  achieves  attainment  of 
the  NAAQS  for  ozone.  Related 
comments  questioned  EPA's  ability  to 
determine  whether  Massachusetts'  RVP 
controls  are  necessary  without  a  new 
updated  inventory  of  VOC  sources 
which  EPA  will  require  from  the  states 
with  ozone  nonattainment  areas  as  part 
of  their  response  to  the  SIP  calls. 
Finally,  one  comment  asked  how  much 
time  EPA  will  give  states  to  achieve  the 
ozone  standard  and  how  EPA  can 
determine  what  is  necessary  to  achieve 
the  standard  without  knowing  when  the 
states  must  achieve  attainment. 

Response:  Through  its  SIP  calls,  EPA 
has  imposed  on  states  like 
Massachusetts  an  obligation  to  revise 


their  ozone  SIPs  and  demonstrate 
attainment  of  the  standard.  The  thrust  of 
these  comments  is  that  EPA  cannot 
make  a  finding  of  necessity  without  thi' 
states'  first  having  gone  through  the  new 
planning  process  and  developmg  a  new 
demonstration  of  attainment  EPA  does 
not  intrrpret  section  211(cl(4)lC)  to 
require  a  complete  demonstration  of 
attainment  in  order  to  approve  a 
measure  which  will  contribute  to 
attainment. 

Forcing  a  state  to  demonstrate 
attainment  before  allowing  it  to  adopt 
stricter  fuel  controls  would  yield 
perverse  results.  Areas  with  the  worst 
ozone  nonattainment  problems,  which 
have  the  most  dif.Hculty  assembling  a 
demonstration  of  attainment,  would  be 
disabled  for  perhaps  several  years  from 
adopting  clearly  necessary  RVP  controls 
stricter  than  the  national  controls.  One 
comment  noted  that  Massachusetts  so 
f.ir  has  not  been  able  to  identify  any 
combination  of  control  measures  which 
would  bring  the  Commonwealth  into 
attainment,  because  the  size  of  the  VOC 
emission  reduction  necessarj'  is  so  large. 
It  is  precisely  in  areas  like 
Massachusetts,  with  an  especially 
diificult  nonattainment  problem,  where 
the  expeditious  implementation  of  new 
controls,  and  hence  the  finding  of 
necessity  under  section  211(c)(4)(C),  is 
most  appropriate. 

Beyond  that,  it  is  reasonable  for  EP.\ 
to  use  the  best  information  it  now  has 
available  to  determine  whether 
Massachusetts'  RVP  program  will  be 
necessary  to  achieve  the  standard 
without  having  to  wait  for 
Massachusetts  to  complete  its  planning 
response  to  the  SIP  call,  including  its 
updated  inventory.  As  explained  below, 
the  VOC  inventory  and  reduction  figurps 
Massachusetts  submitted  to  EPA  were 
based  on  reasonably  reliable  models 
FP.-\  has  used  in  the  past.  Such  fij;ures 
are  always  capable  of  refinement,  but  in 
the  Agency's  judgment  the  expenditure 
of  time  required  to  do  so  is  not  worth  the 
marginally  improved  accuracy.  See 
\'iTn)or,i  Yankee  Suciear  Power  v. 
X.R.DC..  4.i5  U.S.  519,  554-55.5  (1978). 

EPA  has  not  yet  set  a  date  certain  by 
which  Massachusetts  must  attain  the 
ozone  standard.  Congress  may  address 
the  widespread  nonattainment  problem 
in  the  amendments  to  the  Act  now  being 
considered.  In  the  meantime  EP.X  has 
also  proposed  its  own  policy  for  how  to 
deal  with  SIP  planning  for 
nonattainment  areas  -n  the  post-1987 
period.  52  FR  45104  (Nov.  24,  198:)  The 
air  quality  analysis  Massachusetts 
submitted  made  it  clear  that  RVP 
control  beyond  the  federal  requirements 
will  be  necessary  to  any  attainment 


plan,  whether  the  attainment  date  that 
Congress  or  EPA  selects  is  imminent  or 
long-term.  Moreover,  there  is 
widespread  agreement  among  EPA  and 
the  states  in  the  Northeast  that  major 
VOC  reductions,  probably  exceeding  the 
28%  estimated  by  EPA  in  "this  case,  will 
be  required  to  get  close  to  attaining  the 
ozone  standard.  Nothing  in  the  air 
quality  data  from  the  summer  of  1988. 
which  have  become  available  in  quality- 
assured  form  since  publication  of  the 
proposal,  indicates  that  the  reduction 
requirement  projected  by  the 
Massachusetts  analysis  overstates  the 
reduction  necessary  to  achieve  the 
standard  Beyond  that,  the  history  of 
ozone  planning  over  the  last  decade 
makes  it  clear  that  reduction  targets  are 
seldom  overestimated. 

Furthermore,  EPA's  approval  of  this 
proposal  now  is  consistent  with  section 
110(a)(2)(A)  of  the  Act,  which  requires 
attainment  "as  expeditiously  as 
practicable."  Interpreting  section 
211(c)(4)(C)  to  require  a  complete 
attainment  demonstration  before  ElPA 
can  approve  (and  a  state  can  implement) 
a  fuel  control  that  the  state  has 
determined  to  be  practicable  and  that 
would  advance  the  attainment  date 
would  effectively  put  section 
211(c)(4)(C)  in  conflict  with  section 
110(a)(2)(A).  It  is  doubtful  that  Congress 
intended  EPA  to  choose  an 
interpretation  that  would  create  such  a 
conflict. 

b.  The  Standard  EPA  Has  Applied  to 
Determine  Whether  Fuel  Controls  Are 
Necessary  Compared  with  Other 
Controls 

Comments:  Several  commenters 
maintained  that  EPA  had  not  adequately 
analyzed  whether  there  are  other 
control  strategies  reasonably  available 
which  Massachusetts  should  implement 
before  resorting  to  RVP  controls 
inconsistcut  with  the  federal  regulation. 
EPA  will  address  these  comments  in 
section  2c,  below.  Other  comments 
concerned  the  standard  that  EI'A  should 
use  to  determine  whether  RVP  controls 
are  necessary  compared  to  other 
controls.  Finally,  one  comment 
suggested  that  EPA's  approach  to 
comparing  alternative  control  strategies 
is  so  vague  that  it  is  necessarily 
arbitrary. 

Response:  In  the  proposal  for  this 
action,  EPA  used  the  approach  it  first 
announced  when  approving  the 
Maricopa  County  Arizona  SIP  (53  KK 
17413  (May  18.  1988)1  53  FR  30228 
(August  id.  1988))  to  determine  whether 
RVP  controls  beyond  the  federal 
program  are  necessary  to  attain  the 
ozone  standard  in  Massachusetts.  Under 
that  approach,  if  after  accounting  for  the 


possible  reductions  from  all  other 
reasonable  control  measures, 
Massachusetts  could  demonstrate  that 
RVP  controls  are  still  required  to 
achieve  the  standard,  then  RVP  controls 
are  necessary  within  the  meaning  of 
section  211(c)(4)(C).  For  the  reasons 
stated  in  the  Arizona  action  and  the 
Massachusetts  proposal,  EPA  will  not 
interpret  section  211(c)(4)(C)  to  require  a 
state  to  impose  more  drastic  measures 
such  as  driving  prohibitions  or  source 
shutdowns  before  it  can  adopt  its  own 
fuel  control  program. 

One  comment  suggested  that  this 
threshold  for  a  determination  of 
necessity  is  too  strict,  and  that  fuel 
control  may  be  necessary  even  where 
all  other  reasonable  control  measures 
have  not  been  exhausted.  The 
commenter  cited  Natural  Resources 
Defense  Council.  Inc.  v.  Thomas.  838 
F.2d  1224, 1236-1237  (DC.  Cir.  1988) 
where  the  court  held  that  EPA's  stack 
height  regulations  need  not  require  a 
source  to  employ  all  available  methods 
of  control  before  determining  that  a 
stack  above  good  engineering  practice 
height  is  necessary  under  section  123  of 
the  Act.  This  case,  however,  does  not 
address  the  question  EPA  faces  under 
section  211.  where  EPA  must  balance 
the  competing  interests  of  a  nationally 
uniform  market  for  and  adequate  supply 
of  motor  fuel  and  a  state's  air  quality 
needs.  Under  section  211  it  is 
appropriate  that  EP,'^  set  a  more  strict 
threshold  for  a  finding  of  necessity  to 
account  for  Congress'  express  intent  to 
preempt  fuel  regulation  unless  air 
quality  protection  requires  additional 
state  regulation. 

Another  comment  suggested  that  EPA 
could  clarify  the  method  by  which  it 
determines  whether  fuel  controls  are 
necessary  by  ranking  all  possible 
control  measures  according  to  their  cost 
per  ton  of  VOC  reduced  each  year,  and 
approving  additional  fuel  controls  only 
when  the  state  has  first  exhausted  all 
controls  which  cost  less  per  ton  than 
fuel  controls.  EPA  and  Massachusetts 
have  not  developed  cost  figures  for  all 
the  alternative  controls  which  the 
agencies  considered  before  resorting  to 
state  fuel  controls.  Massachusetts  has. 
however,  demonstrated  to  EPA  that 
implementing  all  the  control  measures 
which  EPA  now  believes  to  be 
reasonably  available  to  Massachusetts 
for  VOC  control  (including  measures 
that  the  state  has  already  adopted  and 
is  now  beginning  to  implement)  would 
not  achieve  compliance  with  the  ozone 
standard.  The  roster  of  control  measures 
Massachusetts  examined  corresponds  to 
the  list  of  controls  EPA  has  identified  for 
states  to  implement  in  response  to  the 


ozone  SIP  calls,  and  represents  EPA  s 
best  judgment  as  to  the  controls  which 
could  now  be  reasonably  implemented. 
See  EPA's  proposed  Post-1987  Ozone 
Policy.  52  FR  45104.  Appendix  C  (Nov, 
24, 1987).  After  examining  all  controls 
EPA  has  determined  to  be  reasonable,  a 
state  is  free  to  make  its  own 
determination  as  to  what  control 
measures  should  next  be  employed. 

Moreover,  nothing  in  the  language  or 
purposes  of  section  211(c)|4)(C)  suggests 
that  EPA  must  buttress  this  judgment  as 
to  reasonable  controls,  a  judgment 
which  is  based  on  the  state's  thoughtful 
analysis  and  EPA's  expertise  regarding 
alternative  measures,  with  a  rigorous 
cost-effectiveness  analysis.  In  any 
event,  the  shortfall  in  available  emission 
reductions  from  reasonable  measures  is 
so  substantial  that  it  is  highly  unlikely 
that  a  rigorous  cost-effectiveness 
comparison  would  show  that  there  are 
enough  measures  whose  cost-per-ton- 
reduced  is  below  that  of  RVP  controls  to 
make  such  controls  unnecessary. 

One  comment  maintained  that  EPA's 
method  for  determining  what  is 
necessary  is  too  vague  because  it  would 
allow  EPA  to  approve  state  fuel  controls 
"simply  because  alternative  measures 
are  more  inconvenient,  unpopular,  or 
costly."  As  discussed  in  section  2c 
below,  EPA  examined  reasonable 
alternative  controls  which 
Massachusetts  could  implement  and 
determined  they  would  not  achieve 
enough  reduction  to  achieve  the 
standard.  EPA  also  has  determined  that 
remaining  controls  such  as  gas  rationing, 
driving  reductions,  and  source 
shutdowns  are  so  drastic  that  the  stale 
may  resort  to  fuel  controls  first.  This 
judgment  concerning  what  is  too  drastic 
is  a  complicated  policy  determination 
requiring  the  Administrator  to  weigh 
precisely  those  factors  which  the 
commenter  would  exclude  from  his 
consideration — whether  the  remaining 
alternatives  are  costly  or  unpopular.  In 
Amoco  Oil  Co.  v.  Environmental 
Protection  Agency.  501  F.2d  722.  740-741 
the  court  distinguished  between  the 
factual  foundation  which  EPA  must 
provide  in  its  administrative  decisions 
and  policy  judgments  which  are  an 
integral  part  of  the  findings  Congress 
requires  the  Administrator  to  make 
under  the  Act: 

Where  by  contrast,  the  regulations  turn  on 
choices  of  policy,  on  an  assessment  of  risks, 
or  on  predictions  dealing  with  matters  on  Ihi- 
frontiers  of  scientific  knowledge,  we  will 
demand  adequate  reasons  and  explanations, 
but  not  'findings'  of  (he  sort  familinr  from  the 
world  of  adjudication. 

Id.  at  741.  EPA's  and  Massachusetts 
analysis  of  reasonably  available 


19176 


Federal  Register  /  Vol    34.  No    85  /  Thursday,  May  4,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  85  /  Thursday.  May  4.  190.^  /  Rules  and  Regulations 


19177 


I  onlrols  Is  based  on  a  facf'jrtl  rerord 
supported  by  the  best  analytical  tixils 
the  agencies  had  available  to  them  at 
;he  time.  EPA's  judgment  that  state  fuel 
regulation  is  a  less  drastic  course  than 
Rds  rationing  and  other  unpopular 
controls  so  far  not  Implemented  m  any 
SIP  IS  cloariy  a  matter  on  the  frontier  of 
air  pollution  control  planning,  and 
therefore  cannot  (and  need  not)  be 
supported  by  the  same  technical  record 
as,  for  example,  EPA'j  determination 
that  Massachusetts  needs  at  least  a  28 
percent  reduction  from  its  1987 
inventory  to  attain  the  standard 

2.  Have  Massachusetts  and  EPA  made 
an  adequate  technical  demonstration 
that  controlling  RVP  to  9  0  psi  Is 
necessary    to  attain  the  NAAQS? 

n.  Adpquacy  of  Emission  Inventory 

Comments.  Three  petroleum  Industry 
rommenters  argue  that  the  emission 
Inventory  used  in  the  technical 
demonstration  is  inadequate.  They  point 
out  that  EPA  has  already  requested  that 
Massachusetts  prepare  a  new  inventory 
ris  part  of  Its  response  to  the  SIP  call. 
Therefore  it  is  argued  that 
Massachusetts'  reliance  on  the  olij 
inventory  is  mappropnate 

Response:  As  described  in  EPA  s 
Technical  Support  Document,  the 
emission  inventory  used  by 
.Massachusetts  and  reviewed  by  EP.'\  is 
based  on  EPA  s  "Compilation  of  Air 
Pollutant  Emission  Factors",  known  by 
us  document  number  '.^.P^Z. '  This 
document  and  its  updates  are  EPA's 
longstanding  guidance  for  determining 
amissions  for  inventory  purposes  and 
has  served  as  the  basis  for  ozone  SIP 
inventories  since  the  mid-19708.  Mobile 
source  emissions  were  estimated  using 
the  then  current  version  of  EPA's  mobile 
source  emissions  model,  M0BILE3, 
consistent  with  standard  EPA  guidance. 
While  EPA  has  called  for  many  states, 
including  Massachusetts,  to  update  their 
Inventones  for  post-1987  SIP  planning 
purposes,  the  Agency  has  continued  to 
use  existing  Inventories  in  evaluating 
current  control  proposals.  EPA  expects 
the  new  Massachusetts  inventory  not 
due  until  late  1989.  to  show  higher 
emissions  than  the  current  inventory 
since  It  is  expected  to  include  more 
sources  and  improved  quality 
(jssurance.  Thus,  if  the  current  inventory 
IS  lacking,  it  understates  current 
emissions  and  errs  such  that  the  likely 
percentage  reduction  needed  to  attain 
the  standard  is  also  understated. 

As  stated  in  the  VPR.  EP.-X  believes 
that  if  there  Is  an  error  in  quantifying  the 
emission  reductions  resulting  from 
control  to  9  psi.  those  reductions  are 
understated   If  the  newly  released 
mobile  source  emission  model. 


M0Bli.K4.  which  includes  the  effects  of 
runr.ir.g  losses,  were  used,  one  would 
expect  the  reduction  in  tons  of  VOCs  to 
increase  significantly  Furthermore, 
contrary  to  the  commenters'  belief,  the 
estimated  emission  reduction  is  based 
on  reductions  achieved  during  only  the 
four  and  one-half  months  each  year  the 
regulation  is  effective  This  approach 
may  understate  the  reduction  since  9  psi 
fuel  will  be  in  the  distribution  system  up 
to  two  additional  months  on  each  end  of 
the  regulatory  season 

Also  contrary  to  the  commenters' 
claim,  EPA  s  TSD  does  contain  an 
estimate  of  the  emission  reduction 
achieved  by  going  from  EPA  s  10.5  psi 
Imiit  to  Massachusetts  9  0  psi  limit.  EPA 
estimated  a  2.5%  reduction  from  the  1987 
inventory  This  estimate  does  aexount 
for  nonlineanty  m  emission  reductions 
with  decreasing  RVP  limits. 

There  was  also  some  confusion  about 
whether  percent  reductions  were 
I  alculated  based  on  the  1987  inventory, 
as  shown  in  the  Federal  Reftister  and 
TSD.  or  the  1986  inventory,  as  contained 
m  the  state  submission.  The  reference  to 
the  1987  inventory  m  the  EPA 
documents  is  correct.  EPA  made  use  of 
the  1987  inventory  contained  m 
Massachusetts  1987  Ozone  Reasonable 
Further  Progress  [RFP]  Report  to  update 
the  state  submission.  The  calculated 
t  ms  per  year  reductions  from  the 
various  measures  Identified  in  the  state 
submission  were  divided  by  the  total 
VOC  inventory  found  in  the  RFP  report 
to  obtain  the  percent  reduction  from 
1987  levels. 

b.  Appropriateness  of  the  Modeling 

Demonstration 

Comments'  While  some  commenters 
agreed  that  modeling  was  necessary  to 
f'vaiuate  the  air  quality  benefit  of  the 
RVP  reduction,  ihey  objected  to  EPA's 
reliance  on  the  Regional  Oxidant  Model 
(ROM)  The  commenters  also  raised 
concerns  about  the  appropriate 
hydrocarbon -to- nitrogen-oxides  (NOx] 
ratios  to  be  used  in  such  modeling.  A 
third  modeling  issue  concerns 
Massachusetts'  and  EP.A's  inability  to 
associate  a  quantified  increment  of 
improved  air  quality  with  the  control  of 
RVP  to  9  psi, 

Rt'sporxe:  The  claim  that  the  ROM 
does  not  provide  the  spatial  resolution 
needed  for  accurate  prediction  in 
individual  urban  areas  loses  sight  of  the 
fact  tliat  we  are  evaluating  a  statewide 
program  The  Urban  .'\ir<!hed  Model 
suggested  by  the  commenters  is 
appropnate  for  large  urban  areas  but 
would  have  to  be  run  over  at  least  two 
different  geographic  domains  to  cover 
the  entire  state  Caught  between  the  two 
available  model  scales,  it  is  EPA's 


technical  iudgmenl  that  the  ROM  is  an 
appropriate  tool  to  use  in  evaluating 
future  reductions  needed  for 
Massachusetts. 

EPA  understands  concern  that  past 
strategies  have  focused  almost 
exclusively  on  controlling  VOCs  instead 
of  NOx.  As  indicated  in  EPA's  po8t-1987 
ozone  strategy,  future  control  scenarios 
are  likely  to  include  NOx.  However,  it  is 
highly  unlikely  that  NOx  control  alone 
will  suffice.  The  best  technical 
information  available  to  EPA  at  this 
time  concerning  the  Northeast  ozone 
problem  points  to  the  need  for 
substantial  VOC  reductions  and  at  least 
modest  NOx  reductions  in  the  future  to 
attain  the  ozone  standard. 

The  last  modeling  issue  concerned 
Massachusetts'  and  EPA's  inability  to 
associate  a  quantified  increment  of 
Improved  air  quality  with  the  control  of 
RVP  to  9  psi.  While  such  a  modeling 
exercise  would  be  ideal  it  is  unlikely 
that  one  would  have  much  confidence  in 
the  outcome  of  such  a  sensitivity  test. 
The  atmosphere's  response  to  emission 
reductions  of  zone  precursors  is  highly 
nonlinear  such  that  small  increments  of 
reduction  may  show  little  or  no  effect  on 
their  own.  However,  when  the 
reductions  from  the  state's  many 
strategies  are  aggregated,  the  total 
impact  becomes  quantifiable.  Thus,  even 
though  Massachusetts  and  EPA  cannot 
pinpoint  where  the  air  quality  will 
improve  by  what  amount  on  what  day, 
we  are  confident  that  there  will  be  a  net 
improvement  in  ozone  levels  if 
Massachusetts  were  to  decrease  VOC 
emissions  by  2.5% 

c.  Consideration  of  Other  Alternatives 

Comments:  Commenters  expressed 
concern  that  Massachusetts  and  EPA 
have  failed  to  consider  other  significant 
alternative  control  measures  that  could 
lead  to  attainment.  They  nominated 
source  categories  that  included  wood 
furniture  coating,  drycleaning,  and  a 
host  of  transportation  control  measures. 

Response:  EPA  believes  sufficient 
alternatives  were  considered.  In  the 
Massachusetts  submission  EPA  found 
consideration  of  the  emission  reduction 
potential  of  28  different  point  and  area 
source  categories,  including  the  wood 
furniture  category  mentioned  above. 
These  categories  correspond  to  those 
suggested  by  EPA  in  its  proposed  post- 
1987  ozone  policy  (52  PR  45104. 
.\ppendix  C.  November  24, 1987).  Not 
surprisingly,  some  of  the  source 
categories  are  not  relevant  because 
there  are  no  major  sources  in  those 
categories  in  Massachusetts.  In  most  of 
the  relevant  categories  the  potential 
reductions  are  a  very  small  portion  (less 


than  1%)  of  the  existing  inventory. 
Excepting  Stage  II  vapor  recovery 
(regulations  for  which  have  already 
been  formally  proposed  by 
Massachusetts),  architectural  coatings 
and  consumer/commercial  solvents, 
these  other  categories  total  no  more 
than  4%  of  the  1987  inventory.  As  noted 
in  the  proposal,  reductions  from  all  of 
these  measures  produce  only  about  one- 
half  of  the  reductions  needed  for 
attainment. 

With  respect  to  transportation  control 
measures,  the  commenters  failed  to  take 
Eccount  of  the  fact  that  the  existing 
Massachusetts  SIP  contains  many  of  the 
measures  suggested  by  EPA  in  its 
proposed  post-1987  ozone  strategy.  The 
existing  SIP  includes  incentives  for 
reduction  in  single-passenger  commuter 
vehicle  use  (40  CFR  52.1161),  regulations 
for  bicycle  use  (40  CFR  52.1162),  and 
parking  management  regulations  which 
include  one  of  the  only  commercial 
parking  freeze  programs  in  the  country 
(40  CFR  52.1134-1135).  Since  1982  there 
has  also  been  an  impressive  expansion 
in  rapid  transit  and  commuter  rail 
Kervice  in  the  metropohtan  Boston  area. 
While  EPA  recognizes  that  other 
transportation  measures  may  be  needed 
in  Massachusetts,  the  remainder  are 
difficult  to  quantify,  yield  small 
reductions  individually,  and,  as 
evidenced  by  the  pubhc  reaction  lo  the 
EPA-promulgated  implementation  plans 
containing  such  measures  in  the  1970'8 
(see  H.R.  Rep.  No.  95-294,  95  Cong.  1st 
Sess,  reprinted  in  4  Legislative  History 
of  the  Clean  Air  Act  Amendments  of 
1377.  at  2748-55  (1978)),  generally  can  be 
expected  to  have  more  significant 
adverse  effects  on  the  public  as  a  whole 
than  RVP  controls  would.  To  be  sure,  if 
there  were  sufficient  evidence  for  EPA 
to  conclude  that  the  state's  RVP  controls 
would  result  in  significantly  more  severe 
impacts  than  other  measures  that 
neither  EPA  nor  the  state  has  yet 
identified  as  "reasonable"  for  the  state 
to  implement,  then  it  might  well  be 
appropriate  for  the  Agency  to  account 
for  the  emission  reductions  that  those 
other  measures  would  achieve  before 
determining  the  shortfall  against  which 
to  judge  the  RVP  controls.  The  Agency 
does  not  believe,  however,  that  the 
state's  RVP  control,  given  the  lead-time 
provided  by  today's  approval,  would 
produce  significantly  more  severe 
effects  than  such  alternatives  (e.g.,  than 
a  trip  reduction  ordinance  of  the  type 
that  Arizona  found  reasonable  for 
application  in  Phoenix  and  Tucson). 

In  sum,  Massachusetts  and  EPA  have 
indeed  examined  a  broad  range  of 
potential  emission  reduction  strategies 
and  have  still  identified  a  significant 


shortfall  in  the  level  of  emission 
reductions  hkely  to  be  needed  to 
achieve  the  ozone  standard. 

3.  What  18  the  scope  of  EP.\  b 
discretion  assuming  a  finding  that  state 
RVP  controls  are  necessary  to  achieve 
the  standard? 

a.  Permissible  Bases  for  EPA 's  Decision 

to  Approve  Slate  R  VP  Controls 

Comments:  Several  comments 
asserted  that  even  where  EP.A  has 
determmed  that  state  fuel  contnils  are 
necessary  to  achieve  the  standard.  EPA 
may  nevertheless  disapprove  those 
controls  if  EPA  determines  that  the 
economic  or  fuel  supply  impacts  of  the 
state's  regulation  are  unreason.ible 
These  commenters  suggested  that  EP.A 
may  give  significant  consideration  to 
costs  because  section  2n(c)(40|(C| 
provides  that  the  Administrator  "may" 
approve  a  SIP  rcvisicn  imposing  state 
fuel  controls  once  he  makes  the  finding 
of  necessity.  Conversely,  other 
commenters  maintained  that  EPA  may 
not  disapprove  Massachusetts  SIP 
revision  based  on  economic  gmunds, 
once  EP/K  has  made  the  finding  of 
necessity. 

Response:  EPA  believes  that  it  must 
consider  cost  to  some  limited  extent 
whenever  the  Administrator  decides 
whether  to  make  a  finding  under  section 
211(c)(4)(C)  that  a  fuel  measure  is 
"necessary"  for  attainment.  As 
discussed  above,  to  determine  whether 
state  fuel  controls  are  necessar>',  ¥.V:\ 
must  look  first  at  whether  other 
measures  that  it  determines  are 
reasonable  (and.  perhaps,  other 
measures  the  state  has  adopted)  will  by 
themselves  achieve  timely  attainment. 
Arguably,  an  alternative  measure  is 
"reasonable    only  if  its  effects  are  less 
drastic  than  the  effects  of  the  fuel 
controls.  CleaHy  the  cost  and  supply 
impact  of  the  state  fuel  controls  will  be 
a  factor  in  any  such  judgment. 

EP.A  does  not  interpret  the  use  of 
"may"  in  section  211(c)(4)(C)  to  give  the 
Administrator  unfettered  discretion  to 
disapprove  the  SIP  revision  on  economic 
grounds  once  he  has  made  the  finding 
that  state  fuel  controls  are  necessary  to 
achieve  the  standard.  Section 
211(c)(4j(C)  must  be  read  in  the  context 
of  the  preemption  created  in  section 
21  l(cj(4)| A),  which  prohibits  states  from 
adopting  inconsistent  fuel  controls  in 
their  SlPs.  or  anywhere  else,  for  air 
pollution  control  purposes.  In  the  face  of 
this  prohibition,  the  sole  effect  of  the 
"may"  m  section  211(cj(4)(C)  is  to 
authorize  the  Administrator  to  overcome 
a  provision  (section  211(cK4)(A))  that 
would  otherwise  bar  him  from 
approving  the  SIP  revision.  The  use  of 
may"  in  section  211(c)(4)(C)  does  not 


eliminate  the  obligation  that  section 
110(a)(3)(A)  places  on  the  Administrator 
to  approve  the  SIP  revision,  provided  it 
meets  the  requirements  of  section 
110(a)(2).  See  Train  v.  Natural 
Resources  Defense  Council.  Inc..  421 
U.S.  60.  98  (1975).  Section  110(a)(2) 
requires  the  Administrator  to  approve  a 
SIP  revision  if.  among  other  things,  it 
may  be  necessary  to  insure  attainment 
and  maintenance  of  the  standard. 
Section  110(a)(2)(B).  EPA  may  not 
consider  the  economic  impact  of  a 
necessary  SIP  revision  under  section 
110(a)(2);  under  that  provision,  it  is  for 
the  state  to  determine  what  economic 
costs  are  appropriate  to  achieve  the 
standards.  Union  Electric  Co.  v,  E.PJ\., 
427  U.S.  248.  25ft-258  (1976).  Beyond 
that,  it  would  be  incongruous  for 
Congress  to  give  EPA  more  discredon  to 
reject  a  SIP  revision  for  reasons 
unrelated  to  the  goal  of  achieving  the 
standard  as  quickly  as  possible 
precisely  where  EPA  has  determined 
that  a  SIP  revision  is  necessary  to 
achieve  the  standard.  Therefore,  once 
EPA  makes  the  finding  that  state  fuel 
controls  are  necessary  to  achieve  the 
standard,  a  finding  which  includes  a 
determination  that  such  fuel  controls  are 
more  reasonable  than  other  available 
measures,  EPA  may  not  reject  a  state's 
SIP  proposal  simply  for  economic 
reasons. 

One  commenter  cited  Motor  Vehicle 
Manufacturers  Association  v.  E.P.A.,  768 
F.2d  385,  389-390  (D.C.  Cir.  1985),  for  the 
proposition  that  the  use  of  "may"  under 
section  211  commits  the  decision  to  the 
discretion  of  the  Administrator.  The 
MVMA  court  was  examining  EPA's 
decision  to  grant  a  waiver  under  section 
211(f)(4)  of  the  Act  for  the  use  of  fuel 
additives  not  substantially  similar  to 
those  in  the  fuel  EPA  uses  to  certify  the 
emissions  from  automobiles.  The  court 
was  not  examining  section  211(c)(4)(C). 
which  allows  EPA,  upon  making  a 
particular  finding  not  mentioned  in 
section  211(0(4).  to  act  on  a  SIP  revision 
submitted  by  a  state  after  full  hearing  at 
the  state  level  and  subject  to  the 
requirements  of  sections  110(a)(2)  and 
(3)(A). 

b.  Intent  of  Federal  Preemption  Under 
211 

Comments:  Several  comments  insisted 
that  EPA  should  disapprove 
Massachusetts*  RVP  controls  because 
Congress  intended  to  avoid  a  patchwork 
of  different  state  fuel  controls  in  favor  of 
a  uniformly  regulated  national  market 
for  fuels.  These  commenters  expressed 
concern  that  the  exception  in  section 
211(c)(4)(C)  to  the  rule  of  preemption 
under  section  211(c)(4)(A)  would 
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eventually  swallow  the  rule.  Several 
comments  ursed  EPA  not  to  act 
inconsistently  with  its  decision  not  to 
limit  gasoline  to  9  psi  in  1989  in  the 
federal  RVP  control  program 

On  the  other  hand,  several  comments 
urged  EPA  to  support  the  regional 
approach  to  RVP  control  that  the 
NESCAUM  states  are  undertaking.  One 
commenter  pointed  out  that  where 
Congress  has  not  acted  to  address  the 
ozone  nonattainment  problem,  it  is 
reasonable  to  let  the  states  do  all  they 
can  to  attain. 

Response  It  is  clear  that  section 
211fc](4)(A)  indicates  that  Congress 
desired  to  maintain  a  nationally 
regjlated  market  for  fuels  It  is  equally 
clear  that  section  211!c]f4!!Cl  indicates 
Congress  recognized  that  there  will  be 
states  where  the  air  quality  problem  is 
so  severe  that  the  interest  in  a 
nationally  regulated  market  must  bow  to 
the  need  for  additional  state  controls  on 
fuel  content.  EPA  has  not  been  able  to 
find  any  legislative  history  which 
illuminates  with  any  detail  beyond  the 
language  of  the  Act  how  EP.A  should 
strike  this  balance 

it  is  reasonable  to  infer  that  Congress 
was  aware  that  the  air  quality  needs  of 
particular  states  might  create  varying 
fuel  content  requirements,  and  that 
Congress  accepted  that  risk  in  favor  of 
protecting  the  public  health.  Several 
comm.enters  cited  £",x,\o,^  Carp.  v.  City  of 
Xew  York.  548  F,2d  W&A  (2d  Cir.  1977), 
as  precedent  that  a  uniformly  regulated 
fuel  market  is  the  overriding  purpose 
behind  section  211(c)(4).  The  Exxon 
court,  however,  was  not  faced  with  a 
claim  for  an  exception  to  preemption 
under  section  2n(c)(4)(C),  and 
specifically  left  it  to  EPA  to  determine 
whether  such  an  exception  is 
appropriate: 

The  Act  sensitjiy  provides  for  an  exception 
froTi  ;!s  corr.prehensive  preemption  of  local 
rej?'-:1.4t:on  of  motor  vehicle  fuels  only  when 
such  reguldtion  is  a  provision  in  a  state 
implementbtion  plan  approved  by  the 
Adrr.nisirator  who  hds  the  competence  to 
makp  the  needed  professional  engineering 
and  energy  conservation  decisions. 

Id  at  1096.  Once  EPA  has  made  a 
finding  of  necessiiy  under  section 
211(c)(4)(C).  it  IS  reasonable  for  EPA  to 
interpret  the  Act  to  place  paramount 
importance  on  protecting  public  health 
and  achieving  the  standard. 

KP,-\  believ  es  that  the  oil  industry's 
concern  that  the  exception  will  swallow 
the  rule  is  overstated.  .As  described 
above,  EP.A  will  approve  inconsistent 
state  fuel  controls  only  where  the  state 
can  demonstrate  that  exhausting  all 
other  reasonable  alternatives  will  not 
achieve  the  standard,  taking  costs  into 
account  in  determining  reasonableness. 


This  demonstration  is  not  a  trivial 
hurdle,  and  it  is  highly  unlikely  that 
every  state  with  an  ozone 
nonattainment  area  could  make  such  a 
showing.  Furthermore,  a  state  is  unlikely 
to  burden  its  citizens  with  the 
potentially  higher  cost  of  lower  RVP  fuel 
unless  the  air  quality  needs  are 
compelling.  Finally,  regional  initiatives 
such  as  NESCAUM's  help  avoid  a  wide 
variety  of  state  controls. 

EPA  also  believes  that  its  decision  not 
to  impose  a  limit  of  9  psi  by  1989  in 
EP.A  s  RVP  control  program  does  not 
preclude  EPA  from  approving 
Massachusetts'  SIP  proposal.  When 
developing  its  federal  RVP  control 
program,  EPA  imposed  controls  across 
the  nation,  and  had  to  determine  the 
level  of  RVP  control  which  supply 
sources  for  the  entire  continental  United 
States  could  reasonably  meet  Further, 
although  EPA  was  able  to  make  this 
determination  as  to  particular  regions 
within  the  country,  EPA  did  not  intend 
to  account  for  the  particular  air  quality 
needs  of  each  state. 

4.  What  effect  will  the  9  RVP  limit  in 
Massachusetts  have  on  the  cost  and 
supply  of  gasoline? 

Comments:  Several  of  the  oil  company 
commenters,  (API.  BP,  Mobil.  Phillips, 
APIP)  stated  that  if  the  9  psi  standard 
took  effect  in  1989  the  distribution 
system  would  be  strained  and  that  there 
could  be  some  significant  supply 
dislocation  and  cost  increases.  Seven 
other  commenters  were  worried  about 
possible  supply  problems.  APIP  stated 
that  the  petroleum  industry  would  not 
guarantee  that  they  would  be  able  to 
meet  the  9  psi  standard  in  the  Northeast, 
Several  (Mobil,  APIP.  Phillip.s)  stated 
that  even  if  refiners  had  capacity  to 
produce  9  psi  gasoline,  there  would  be 
logistical  problems  such  as  the  need  for 
additional  tankage  for  storage 
associated  with  its  distribution.  Also, 
several  (Sun,  APIP)  stated  that  they 
could  not  ensure  that  imports  at  9  psi 
would  be  available.  Most  of  the  oil 
company  commentors  (API.  APIP, 
NPRA.  Mobil,  Marathon.  Sun)  stated 
that  there  will  be  some  need  for  capital 
improvements  at  refineries  to  meet  the  9 
psi  standard.  Several  (API,  Mobil, 
Marathon)  stated  that  there  will  likely 
be  a  cost  impact  to  the  Massachusetts  9 
standard  and  eight  other  commenters 
stated  that  they  were  worried  about  the 
increased  cost.  API  stated  that  the 
estimates  of  increased  cost  do  not 
reflect  the  extra  cost  increase  that  could 
accompany  a  significant  supply 
disruption. 

Massachusetts  cites  its  two  studies  as 
support  for  the  position  that  supply  is 
not  a  problem  and  stated  that  it 
continues  to  believe  that  the  cost  will  be 


a  2  to  3  cents  per  gallon  increase  in 
price. 

Response:  The  potential  supply 
problems  arise  out  of  two  factors:  First, 
decreasing  the  volatility  of  gasoline 
requires  increased  refinery  capacity.  It 
is  certain  that  implementation  of  9  psi 
volatility  in  the  NESCAUM  states  will 
create  a  refining  capacity  reduction  in 
the  amount  of  gasoline  capable  of  being 
produced  at  each  refinery.  This  is  true  of 
both  domestic  and  foreign  suppliers. 
Second,  ^ne  problem  may  be  further 
exacerbated  by  the  expected  increased 
demand  in  gasoline  in  the  summer 
months. 

Various  studies  have  been  conducted 
to  determine  how  much  refining 
capacity  will  be  lost  from 
implementation  of  9  psi  volatility  in  the 
NESCAUM  states,  how  much  demand 
for  gasoline  is  likely  to  increase  in  the 
summer  of  1989,  and  what  effect  these 
factors  will  have  on  gasoline  supply 
capabilities.  The  two  studies  done  for 
NESCAL^l  and  the  one  done  for  EPA 
are  inconclusive.  There  appear  to  be 
numerous  factors  which  make  precise 
prediction  of  these  effects  impossible. 
However,  under  the  EPA  Study  (Sobotka 
study),  estimates  indicate  that  the 
volatility  standard  may  be  feasible 
without  serious  supply  problems. 

The  Sobotka  study  cites  the 
Department  of  Energy  (DOE)  as 
predicting  that  demand  for  gasoline 
should  increase  only  in  the  range  of  1  to 
1.5  percent  this  summer.  This  estimate  is 
also  supported  by  other  studies 
including  one  reported  at  a  National 
Petroleum  Refiners  Association 
conference.  The  study  also  estimates 
that  approximately  a  5  percent  refining 
capacity  shortfall  will  occur  at  domestic 
refineries  because  of  the  NESCAUM 
volatility  laws.  The  study  estimates  that 
with  a  1  2  percent  increase  in  demand 
for  gasoline  in  the  summer,  U,S. 
refineries  would  be  able  to  make  up  for 
a  5  percent  domestic  shortfall,  and  a  10 
percent  import  shortfall,  without 
construction  of  new  facilities  or 
installation  of  additional  equipment, 
.Although  various  factors  make  it 
impossible  to  accurately  predict  the 
refining  shortfall  of  imported  gasoline, 
there  is  no  strong  evidence  indicating 
that  it  will  exceed  10  percent.  Thus,  the 
Sobotka  study  suggests  that  it  is  likely 
that  the  resulting  refinery  capacity 
shortfalls  from  a  9  standard  in  1989 
should  not  result  in  supply  shortfalls.  In 
the  unlikely  even  of  unforeseen  supply 
disruptions,  the  State  of  Massachusetts 
has  assured  EPA  that  it  has  the 
authority  to  take  immediate  steps  to 
provide  needed  waivers  or  exceptions  to 
the  program.  The  State  has  committed  to 


carefully  monitor  the  supply  situation 
this  year  and  take  appropriate  action,  as 
may  be  necessary,  to  ensure  that  supply 
problems  do  not  occur  as  a  result  of  its 
state  RVP  control  program.  See  also  the 
response  to  section  9  later  in  this  notice 
for  more  discussion  of  state  waivers  or 
exceptions, 

5,  What  effect  will  9  RVP  gasoline 
have  on  driveability  in  cold  weather  and 
vehicle  safety? 

Comments:  Seven  com.mentcrs  from 
Vermont  and  Maine  expressed  concern 
that  gasoline  from  Massachusetts  having 
an  RVP  of  9  would  be  shipped  into  their 
states  and  cause  starting  and 
driveability  problems  in  the  spring  and 
fall.  They  were  also  concerned  that  the 
approval  of  the  Massachusetts  SIP 
would  lead  to  approval  of  9  RVP  fuel  in 
all  New  England  states.  Three 
commenters  representing  petroleum 
interests  expressed  concern  that  the  9 
RVP  fuel  would  cause  hard  starting, 
hesitation,  and  stalling  in  the  early 
spring  and  late  fall.  Gasoline  will  have 
to  enter  the  distribution  system  in 
March  and  will  not  be  out  until  October 
in  order  to  comply  with  the  regulation. 
Temperatures  can  be  at  or  near  freezing 
during  this  time  of  year.  One  commenter 
stated  that  cars  that  are  pooHy  tuned 
and  have  weak  batteries  are  more 
susceptible  to  low  RVP  fuel  problems. 
They  also  stated  that  California  should 
not  be  used  for  comparison  because 
they  have  a  shorier  supply  time  since  its 
fuel  comes  from  refineries  within  the 
state.  Three  commenters  supported  the 
use  of  9  RVP  fuel,  claiming  that 
driveability  is  not  a  problem  because 
the  weather  in  northern  California  is 
similar  to  the  weather  in  New  England, 

They  also  referred  to  the  Motor 
Vehicle  Manufacturers  Association 
statement  on  the  New  Jersey  RVP 
regulations,  dated  August  18, 1988, 
which  stated  that  9  RVP  fuel  would 
cause  no  driveability  problems.  Another 
commenter  representing  a  group  of 
automobile  manufacturers  indicated 
there  should  be  no  adverse  effect  from 
the  use  of  9  RVP  fuel. 

Two  commenters  st.ited  that  although 
fuel  used  now  is  safe  because  the 
vapors  are  too  rich  in  hydrocarbons  to 
be  ignited,  the  reduction  to  9  RVP  fuel 
will  make  the  vapors  potentially 
explosive  below  15  degrees  fahrenheit. 
Another  commenter's  report  showed 
that  reduction  of  RVP  to  9  reduced  fires 
and  problems  of  overpressunzation, 
vapor  lock,  fuel  spurting,  and  fuel 
foaming. 

Response:  We  believe  that  the  nature 
of  the  gasoline  distribution  system 
makes  it  very  unlikely  that  9  RVP  fuel 
Will  be  available  to  consumers  in  March 
or  early  April,  even  if  the  blending-down 


process  by  that  time  has  begun  to 
reduce  RVP,  Continued  availability  of 
low-RVP  fuel  is  even  less  likely  by  late 
Oc  tober  because  the  blending-up  period 
iviil  occur  rapidly  at  the  close  of  the 
control  period.  Nevertheless,  the 
experience  of  California,  which  has 
required  9  RVP  fuel  for  many  years, 
appears  to  demonstrate  that  widespread 
driveability  or  fuel  safety  problems  will 
not  occur  in  New  England.  We  know  of 
no  evidence  of  extensive  problems  in 
California,  despite  significant  operation 
at  cool  temperatures  and  high 
elevations. 

As  further  evidence  of  this  conclusion, 
one  can  compare  the  true  vapor  pressure 
(TVP)  expenenced  in  fuel  tanks  at 
different  times  during  the  year.  For 
example,  when  corrected  for  elevation, 
gasoline  in  Billings.  Montana  at  its 
January  1988  average  RVP  of  13.6  and  at 
the  historic  low  January  temperature  of 
—  30  degrees  Fahrenheit  would  result  in 
a  true  vapor  pressure  of  1.0  psi. 
Similariy,  for  Boston,  the  analogous  RVP 
and  temperature  of  10.0  RVP  and  -12 
degrees  would  also  result  in  a  TVP  of 
1.0,  In  contrast.  8,5  RVP  fuel  at  an 
analogous  Boston  April  temperature  of 
18  degrees  would  result  in  a  TVP  of  1.8 
psi,  80  percent  higher  than  the  winter 
figure.  We  conclude  from  this  that  if 
low-volatility  fuel  were  to  reach 
consumers  during  very  low  temperature 
weather,  any  degradation  in  driveability 
or  fuel  safety  would  be  no  greater  (and 
would  hkely  be  less)  than  that 
experienced  currently  during  the  winter. 
Conversely,  low  volatility  fuel  should 
improve  vehicle  driveability  in  very  hot 
weather  by  reducing  the  occurrence  of 
such  conditions  as  vapor  lock  and  fuel 
foaming. 

6.  Is  tiiere  really  a  severe  ozone 
problem  in  Massachusetts  or  the 
.Northeast? 

Comments:  A  number  of  industry 
commenters.  in  urging  EPA  to 
disapprove  the  SIP  revision,  claimed 
that  the  air  is  really  becoming  cleaner 
and  cleaner  over  time  and  that  the 
ozone  standard  is  being  met  more  than 
99%  of  the  year.  Environmental  groups 
countered  these  claims  with  data  from 
1987  and  1988  which  show  a  worsening 
of  the  ozone  problem  since  1986.  They 
noted  that  1988  was  one  of  the  worst 
ozone  seasons  on  record  across  the 
Northeast. 

Response:  EPA  is  firmly  convinced 
that  there  is  a  serious  ozone  problem  in 
the  Northeast.  EPA's  conviction  was 
evidenced  by  last  year's  SIP  calls  to 
Massachusetts  and  most  other 
.Northeast  states.  This  SIP  call  was 
based  on  1985-1987  ozone  monitoring 
data  which  ranked  southern  New 
England  among  the  worst  ozone 


nonattainment  areas  in  the  country. 
EPA's  concern  is  further  heightened  by 
the  1988  ozone  season.  The  ozone 
standard  was  exceeded  more  frequently, 
at  more  sites,  and  at  higher  levels  in 
1988  than  in  1987.  In  fact,  as  one 
commenter  noted,  a  1988  EPA  Region  I 
study  comparing  public  health  risk  from 
environmental  problems  in  New 
England  ranked  ozone  in  the  highest  risk 
category  ("Unfinished  Business  in  New 
England:  A  Comparative  Assessment  of 
Environmental  Ptoblems".  December 
1988). 

7.  Has  Massachusetts  demonstrated 
that  it  has  an  adequate  enforcement 
program  or  adequate  resources  to 
implement  the  RVP  regulation,  as 
required  by  section  110  of  the  Clean  Air 
Act? 

Comments:  API  correctly  notes  that 
section  110  of  the  Act  requires  that  the 
state  provide  a  program  for  enforcement 
of  the  emission  limitations  as  well  as 
necessary  assurances  that  it  has 
adequate  resources  to  implement  the 
plan.  API  notes  that  Massachusetts 
intends  to  enforce  its  program  through 
sampling  at  terminals,  bulk  plants  and 
other  primary  distribution  points  but  not 
at  retailers.  They  point  out  that  EPA's 
RVP  enforcement  program  covers  these 
points  and  also  reaches  all  the  way  to 
retailers  and  claim  that  this  establishes 
a  minimum  standard  for  effective 
enforcement  of  RVP  limits  that 
Massachusetts  fails  to  meet.  They 
further  claim  that  Massachusetts'  stated 
intention  to  assign  five  additional 
personnel  to  implement  the  RVP 
program  is  inadequate. 

Response:  EPA  does  not  agree  with 
API's  enforcement  concerns.  EPA's 
decision  to  extend  its  RVP  enforcement 
program  down  to  the  retail  level  reflects 
concern  that  nationally  there  may  be  the 
opportunity  to  increase  the  RVP  of 
gasoline  that  has  already  left  the 
refinery  or  bulk  terminal  by  blending  the 
gasoline  with  a  higher  RVP  fuel  before  it 
reaches  the  retailer.  Tliis  is  a  reasonable 
concern  for  the  national  RVP  program, 
which  allows  for  three  different  RVP 
fuels,  depending  on  defined  geographic 
areas.  Opportunites  to  blend  the 
differing  RVP  gasoline  en  route  to  the 
retailer  to  yield  a  noncomplying  fuel 
would  exist.  EPA  concluded  in  its 
national  rulemaking  that  testing  at  all 
points  in  the  distribution  system  would 
provide  the  "best  safeguard"  against 
distribution  of  noncompliant  gasoline 
and  would  result  in  the  "greatest 
likelihood  "  of  achieving  environmental 
results.  However,  EPA  did  not  conclude 
that  its  program  represented  a  minimum 
standard  or  that  anything  short  of  this 
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enforcement  scheme  would  be 
inadequate  under  section  110(a)(2). 

EPA  does  not  believe  the 
Mdssachuse'ts  enforcement  program 
must  mirror  tne  federal  progrcim.  First,  if 
Nlassdchusetfs  successfully  ensures  that 
all  the  gasoline  in  bulk  plants  and 
terminals  within  the  state  are  below  9 
psi.  the  opportunities  fur  RVP 
enhancement  withm  the  stale  will  be 
sm.all.  Retail  distr'butors  would  have  to 
truck  higher  RVP  gasoline  into 
Massachusetts  and  splash  blend  the 
gasoline  to  accomplish  this,  an  unlikely 
scenario.  Second,  retail  outlets  in 
Massachusetts  will  be  subiect  to  EPA's 
national  enforcement  program.  If 
gasoline  that  does  not  comply  with 
Massachusetts'  9  limit  is  found  at 
retailers  in  the  state  by  EPA,  we  will 
surely  share  such  evidence  with  the 
state.  Thus,  while  the  EP.A  and 
Massachusetts  RVP  enforcem.ent 
programs  do  not  match,  they  do  have 
significant  overlap,  provide  for  some 
inspection  of  retailers,  and  contain 
sufficient  flexibility  to  adequately 
provide  enforcement  of  the  regulation. 
Moreover,  EPA  notes  that  in  the 
comparable  arena  of  enforcement 
through  Delayed  Com.pliance  Orders 
(DCOs).  courts  have  held  that  EPA  may 
not  second  guess  the  state  s  choice  of 
enforcement  mechanisms  so  long  as  the 
chosen  system  is  a  reasonable  one. 
Bethlehem  Ste^!  Corp.  v  US.  E.PA..  638 
F.2d  994.  1005-1006  (7lh  Cir,  1980); 
appealed,  Bethlehem  Steel  v.  Gorsuch, 
726  F.2d  356  (7th  Cir.  1984).  reh.  den.,  en 
banc,  vacated  on  reh..  732  F.2d  97  (7th 
Cir.  1984),  withdrawn  and  appealed.  742 
F.2nd  1028  Cth  Cir.  1984), 

EPA  disagress  with  API's  concerns 
that  Massachusetts  resource 
commitment  is  insufficient  to  enforce  the 
RVP  regula'ions.  The  state  submittal 
clearly  indicates  that  five  additional 
persons  will  be  as.signed  to  im.plement 
the  RVP  proera.m  Given  that 
Massachusetts  will  be  testing  only  at  the 
primary  distnbution  level  and  will  be 
relying  to  some  extent  on  examination 
of  distributor  records.  EPA  believes  that 
Massachusetts'  commitment  of  five 
additional  persons  will  be  sufficient  to 
provide  assurance  of  adequate 
personnel  to  carry  out  the  RVP  program 
as  required  by  section  110(a](21(F).  EPA 
doubts  that  it  could  com.mit  any  more  of 
its  federal  resources  to  enforce  the 
national  program  in  Massachusetts  in 
the  absence  of  the  state  program. 
Moreover,  even  if  the  Massachusetts 
rule's  enforcement  scheme  were 
inadequate  to  support  a  finding. 
ultimately,  that  the  states'  eventually 
com.plete  ozone  SIP  update  meets  all  of 
the  requirements  in  section  110(a)(2), 


EPA  could  still  approve  the  rule  under 
section  110(a)(3).  That  is  because,  even 
with  an  inadequate  enforcement 
program,  the  rule  would  still .  trengthen 
the  pre-existing  SIP  and  hence,  under 
the  rationale  in  Michigan  v.  Thomas,  805 
F.2d  178, 186  (6th  Cir.  1986),  be 
approvable  for  that  limited  purpose, 

8.  Has  Massachusetts  satisfied  the 
Act's  public  notice  and  hearing 
requirements? 

Cowmen ts:  API  claims  that  EPA  failed 
to  address  the  question  of  whether  the 
Massachusetts  SIP  revision  was  adopted 
after  "reasonable  notice  and  public 
hearing."  While  acknowledging  that 
public  hearings  were  held,  they  allege 
that  the  decision  to  limit  RVP  to  9  psi 
was  actually  made  by  NESCAUM  some 
time  before  public  hearings  on  the 
Massachusetts  RVP  regulation,  and  that 
therefore  any  hearing  nominally 
provided  was  substantively  inadequate. 
On  the  other  hand,  NESCAUM 
commented  that  ozone  pollution 
problems,  especially  in  the  Northeast, 
are  clearly  regional  problems  and  must 
therefore  be  dealt  with  through 
consistent  regulations. 

API  also  questions  whether  notice  and 
hearing  was  provided  on  the  SIP 
revision  or  just  a  state  regulation.  They 
believe  it  was  unclear  from  the  public 
notices  and  materials  available  before 
the  hearing  that  the  RVP  rule  was 
actually  intended  to  be  submitted  as  a 
revision  to  the  SIP.  Finally,  API 
questions  whether  40  CFR  51.104(d), 
which  requires  certain  SIP  revisions  to 
be  submitted  to  EPA  within  60  days 
after  their  adoption,  is  applicable  to  this 
revision.  They  claim  the  Massachusetts 
revision  was  not  submitted  until  over  80 
days  after  the  RVP  rule  was  adopted. 

Response:  As  to  the  first  claim,  EPA's 
Federal  Register  notice  actually 
provides  the  dates  of  the  hearings  and 
the  TSD  contains  an  itemization  of  the 
dates  the  public  notices  were  published, 
including  an  identification  of  the 
newspaper  the  notice  was  published  in. 
Although  there  is  no  summary  statement 
that  the  public  participation 
requirements  for  hearing  and  notice 
were  met,  the  record  does  speak  to  that 
effect. 

EPA  finds  API's  concerns  that  the 
public  hearings  were  largely 
meaningless  and  thus  not  "reasonable" 
to  be  misplaced.  API  infers,  from 
selected  quotations,  that  Massachusetts 
and  the  other  NESCAUM  states  had 
predetermined  the  outcome  of  the 
hearings  before  and  without  regard  to 
the  hearings  held  in  January  1988.  EPA 
is  not  at  all  convinced  that  the  process 
was  predetermined.  If  API  were 
aggrieved  on  this  matter  we  would  have 


expected  it  to  challenge  the  state's 
proceedings  under  state  law,  as  API  has 
in  fact  done  in  New  York.  However,  no 
party  challenged  Massachusetts' 
proceedings,  including  API,  who  was  a 
participant. 

EPA  acknowledges  that 
Massachusetts  did  initiate  rulemaking 
on  RVP  control  pursuant  to  an 
agreement  with  the  other  northeast 
states.  However,  having  initiated  the 
rulemaking  on  that  basis,  the  state  then 
proceeded  to  promulgate  the  regulations 
through  its  full  administrative  process, 
giving  adequate  notice  and  opportunity 
for  public  hearing  on  the  proposed 
regulations. 

As  a  policy  matter  EPA  agrees  that 
the  ozone  problem  in  the  Northeast  is  a 
problem  of  regional  magnitude  and  has 
held  several  meetings  with  top  EPA  and 
State  environmental  officials  in  EPA 
Regions  I,  II,  and  III  to  determine  what 
concerted  efforts  the  States  could  take 
on  their  own  to  deal  with  issues  of 
regional,  but  not  necessarily  national 
scope.  Therefore  EPA  believes  that  it  is 
appropriate  for  the  northeastern  states 
to  regulate  ozone  precursors  in  a 
consistent  fashion.  However,  each  state 
must  provide  for  adequate  public 
participation  in  the  promulgation  of 
individual  regulations,  including 
assessing  and  responding  to  all 
submitted  comments,  as  Massachusetts 
has  done  in  connection  with  its  RVP 
regulations.  As  discussed  more  fully 
below,  EPA  reviewed  Massachusetts' 
public  participation  procedure  and 
determined  that  the  state  provided 
adequate  opportunity  for  public  input  in 
connection  with  development  of  the 
RVP  rule. 

API  argues  specifically  that 
Massachusetts'  hearing  procedure  was 
not  adequate  to  comp'v  with  section  110 
of  the  Act  or  EPA's  hearing  regulati^ins 
at  40  CFR  51.102.  The  operative  language 
in  both  the  statute  and  the  regulation  is 
"reasonable  notice  and  public  hearing," 
.API  asserts  that  Massachusetts  had 
predetermined  its  final  decision  on  RVP 
regulation  and  thus  the  hearing  provided 
was  not  reasonable. 

Howe\  er.  EPA  interprets  the  language 
of  both  the  statute  and  the  implementing 
regulations  as  requiring  the  state  to 
provide,  first,  reasonable  notice  of  a 
public  hearing,  and  second,  an 
opportunity  for  public  hearing.  EPA  does 
not  believe  that  the  law  requires  the 
Agency  to  review  the  hearing  record  and 
determine  whether  the  hearing  provided 
was  itself  "reasonable." 

EPA's  interpretation  of  the  hearing 
requirement  is  clearlv  reflected  in  the 
regulations  at  40  CFR  51.102.  The 
regulations  go  into  substantial  detail  on 


the  manner  in  which  states  must  provide 
notice  of  a  hearing  in  order  for  that 
notice  to  be  considered  reasonable.  See 
40  CFR  51.102(d);  see  also  40  CFR 
51.102(g)(2).  However,  the  regulations 
make  absolutely  no  mention  of  specific 
requirements  for  conduct  of  public 
hearings.  The  state  need  only  certify 
that  it  in  fact  held  a  public  hearing, 
which  Massachusetts  clearly  did,  and 
need  not  provide  any  detailed 
information  on  the  conduct  of  the 
hearing. 

This  is  appropriate  because  the 
reasonableness  of  public  notice  can  be 
assessed  objectively  by  reviewing  the 
amount  and  variety  of  notice  methods 
used.  Assessing  the  reasonableness  of  a 
hearing  on  the  other  hand  would  be  a 
highly  subjective  determination  done 
retrospectively  that  would  unnecessarily 
infringe  on  the  state's  discretion  in 
conducting  its  hearings.  Of  course,  if 
EPA  received  concrete  evidence  that  the 
hearing  did  not  provide  adequate 
opportunity  for  public  participation,  it 
could  find  that  the  hearing  did  not  meet 
the  intent  of  EPA's  regulation.  EPA  has, 
however,  received  no  such  evidence. 

API  further  claims  that  a  state  must 
specifically  identify  a  proposed 
regulation  as  a  future  SIP  revision  prior 
to  scheduling  a  public  hearing  on  the 
regulation.  However,  neither  the  statute 
nor  EPA's  regulations  contain  any  such 
explicit  requirement.  The  purpose  of  a 
public  hearing  is  to  receive  public  input 
on  the  substance  of  proposed 
regulations,  not  on  whether  the  state 
may  or  may  not  submit  the  regulations 
as  a  SIP  revision.  For  years  EPA  has 
approved  SIP  revisions  with  no  analysis 
of  whether  the  state  had  publicly 
announced  its  intent  to  eventually 
submit  a  proposed  regulation  as  a  SIP 
revision  at  the  state  public  hearing 
stage. 

Generally  it  should  be  totally 
irrelevant  to  public  commenters  whether 
a  regulation  with  which  they  will  be 
required  to  comply  as  a  matter  of  state 
law  might  also  become  an  aspect  of 
federal  law.  At  the  time  Massachusetts 
held  its  public  hearing  on  the  RVP  rule, 
prior  to  federal  preemption,  commenters 
should  similarly  have  had  no  concern  as 
to  whether  the  proposed  stale  rule 
would  eventually  become  federal  law  as 
well.  Only  where  a  state  regulation 
would  otherwise  be  preempted  by 
existing  federal  law  and  therefore 
unenforceable  would  the  public  have  a 
need  to  know  that  the  state  intended  to 
seek  federal  approval  of  the  regulation 
for  purposes  of  preemption  waiver  in 
preparing  comments  at  the  state  hearing 
level.  This  was  not  the  case  at  the  time 
of  the  state  hearing  on  Massachusetts' 


RVP  rule.  Moreover,  given  EPA's  then 
outstanding  proposal  to  regulate  RVP 
and  thus  preempt  state  RVP  regulation, 
it  should  have  been  apparent  to 
commenters  at  the  time  of  the  public 
hearing  that  Massachusetts  would 
submit  the  rule  as  a  SIP  revision  to 
insure  enforceability  in  the  event  of  EPA 
final  RVP  regulation  and  preemption. 

API's  concern  that  the  Massachusetts 
revision  was  not  submitted  within  60 
days  of  adoption  is  also  misplaced.  The 
RVP  regulation  was  published  in  the 
Massachusetts  Register  on  May  13, 1988 
and  became  effective  on  the  same  day. 
The  Massachusetts  SIP  revision  was 
submitted  to  FPA  on  July  8, 1988,  56 
days  later.  Thus  the  requirement  at  40 
CFR  51.104(d)  was  satisfied. 

9.  Should  waivers  or  exemptions  from 
the  state  regulations  be  granted  to 
suppliers  who  cannot  provide  9  RVP 
gasoline,  and  for  alcohol  blends  of 
gasoline? 

Comments:  Two  commenters  (BP  Oil 
and  Sun)  are  concerned  with  potential 
inequities  resulting  from  supplier- 
specific  requests  for  waivers.  They  feel 
that  the  use  of  supplier-specific  waiver 
provisions  could  diminish  the  calculated 
benefits  of  the  rule  by  allowing  higher 
RVP  gasoline  into  the  system,  and 
financially  disadvantage  those 
companies  which  are  able  to  comply. 
They  feel  that  the  use  of  waivers  and 
exemptions  introduces  uncertainties 
about  whether  the  volatility  regulations 
will  be  applied  fairly  and  equitably  to 
all  gasoline  suppliers,  whether  in 
reference  to  supplier-specific 
exemptions  or  to  exemptions  for  alcohol 
fuels,  because  Massachusetts'  regulation 
does  not  include  explicit  provisions  for 
DEQE  to  follow  in  considering 
applications  for  waivers  or  exemptions 
from  individual  suppliers. 

With  specific  regard  to  alcohol  fuel 
exemptions,  one  commenter  sees  the 
inconsistency  between  Massachusetts' 
and  EPA's  volatility  programs  as 
"counterproductive."  DEQE's  regulation 
would  permit  the  production  and  sale  of 
fuels  of  any  RVP  level  when  produced 
through  alcohol  blending  upstream  of 
the  point  of  sale  or  supply  from  a 
terminal  or  bulk  plant.  The  commenter 
believes  that  such  waivers  are 
counterproductive  because,  for  example, 
ethanol  blending  increases  volatility  and 
therefore  evaporative  emissions 
increase.  The  commenter  notes  that  in 
EPA's  Notice  of  Proposed  Rulemaking 
for  a  national  RVP  regulation  (52  FR 
31293,  .August  19, 1987),  EPA  concluded 
that  gasohol  usage  results  in  a  greater 
contribution  to  ozone  formation  than  the 
gasoline  which  it  replaces. 


The  commenters  conclude  that  if 
waivers  or  exemptions  are  to  be  used, 
they  must  apply  to  all  suppliers  and 
significant  penalties  should  be  attached. 
In  addition,  one  commenter  noted  that 
EPA  has  to  consider  how  it  will  respond 
to  supplier-specific  waiver  requests  (in 
reviewing  requests  to  the  state  for 
waivers);  and  EPA  "is  urged  to  adopt  a 
policy  on  waivers  which  is  consistent 
with  its  own  RVP  regulatory  program." 

Response:  EPA  is  aware  that 
Massachusetts  intends  to  grant  waivers 
to  individual  suppliers  if  necessary  to 
avoid  serious  supply  dislocations  during 
the  initial  stages  of  its  RVP  program. 
Although  EPA  did  not  focus  on  this 
aspect  of  the  program  in  its  notice  of 
proposed  rulemaking,  commenters  were 
also  aware  of  Massachusetts'  intentions 
and  the  issue  was  fully  aired  in  the 
public  comments.  EPA  is  approving  the 
Massachusetts  RVP  program  as  a  whole, 
which  includes  the  ability  of  the  state  to 
issue  waivers  as  appropriate.  EPA  is  in 
essence  pre-approving  any  waivers  that 
Massachusetts  might  grant  as  part  of  the 
overall  RVP  program  being  approved 
into  the  Massachusetts  SIP  today. 
Massachusetts  will  not  be  required  to 
submit  each  waiver  to  EPA  as  a  SIP 
revision  at  this  stage  before  it  may  take 
effect, 

EPA  is  currently  able  to  pre-approve 
any  waivers  that  Massachusetts  may 
grant  because  the  RVP  program  is  a 
discretionary  program  that 
Massachusetts  has  submitted  to 
generate  additional  emission  reductions 
and  move  the  state  closer  to  attainment 
of  the  ozone  NAAQS.  EPA  is  not  pre- 
approving  waivers  from  a  federally 
required  program  or  a  program  to  which 
EPA  has  already  assigned  specific 
emission  reduction  credits  as  part  of  an 
overall  attainment  demonstration.  EPA 
could  not  pre-approve  waivers  in  such 
situations  because  they  would  constitute 
SIP  relaxations.  Here,  whatever 
emission  reductions  Massachusetts 
obtains  from  the  RVP  program,  even 
after  any  waivers  have  been  granted, 
will  tighten  the  existing  SIP  and  improve 
air  quality. 

EPA  notes  that  its  pre-approval  of  any 
waivers  Massachusetts  may  grant  und»?r 
the  RVP  program  differs  dramatically 
from  approval  of  a  generic  permitting 
program  such  as  a  new  source  review  or 
bubble  program.  In  those  cases,  EPA 
authorizes  states  to  approve  relaxations 
of  SIP  requirements  provided  that  the 
state  follows  approved  procedures 
calculated  to  insure  that  all  such 
waivers  are  accounted  for  in  the  SIP 
attainment  demonstration  and  are 
issued  using  replicable  evaluation 
techniques.  Here,  since  EPA  is  not 
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currently  relying  on  the  Massachusetts 
RVP  program  for  any  defined  emission 
reduction  credit  toward  an  approved 
attainment  demonstration.  EPA  need  not 
now  analyze  the  criteria  by  which 
Massachusetts  will  issue  any  waivers 
Massachusetts  is  free  to  issue  waivers 
on  the  basis  of  its  own  state  enter. a. 
consistent  with  any  requirements  of  its 
slate  administrative  procedures  act 

When  Massachusetts  does  submit  its 
completed  po8t-1987  attainment 
demonstration.  EPA  will  assign  specific 
emission  reduction  credits  to  the  RVP 
program,  taking  account  of  any  supplier 
specific  waivers  Massachusetts  may 
have  issued  by  that  time.  Once  EPA  has 
appi-oved  Massachusetts'  posl-1987  SIP, 
It  will  take  whatever  rulemaking  action 
is  necessary  to  ensure  that  any  further 
waivers  under  the  RVP  program,  which 
at  that  point,  would  be  considered  SIP 
relaxations,  would  have  to  be  submitted 
to  EPA  for  approval  as  individual  SIP 
revisions. 

Finally,  EPA  notes  that  any  suppliers 
who  receive  waivers  from 
Massachusetts  must  still  comply  with 
the  federal  RVP  limit  of  10.5  psi 

In  its  fuel  volatility  regulation, 
Mdssachusetts  excludes  blends  of 
gasoline  containing  10"4  or  more  simple 
alcohol  because:  (1)  Alcohol  blends 
represent  a  small  fraction  of  its  fuels 
market;  (2)  such  an  exclusion  would 
avoid  any  impediments  to  the 
dtAelopment  of  alternative  fuels:  and  (3) 
any  controls  put  on  alcohol  blends 
would  be  handled  under  the  state's 
alternative  fuels  program.  Those  alcohol 
blends  are  not,  however,  excluded  from 
complying  with  the  requirements  for 
alcohol  blends  of  gasoline  set  forth  by 
EPA  in  Its  Federal  Register  Notice  on 
March  22,  1989  (54  F'R  11868]  limiting  the 
RVP  of  gasoline  during  the  summer 
months  to  10.5  psi  (beginning  1989),  The 
federal  rule  requires  that  methanol 
blends  meet  the  same  RVP  requirements 
of  gasoline  and  that  ethanol  blends  meet 
a  RVP  not  more  than  1  psi  above  the 
allowable  RVP  for  sasoline.  Thus  there 
will  be  no  loss  in  emission  reductions 
relative  to  the  federal  program,  which  is 
the  only  alternative  to  the 
Massachusetts  program.  EPA  has  not 
authority  to  dissapprove  the  states  rule 
just  because  the  additional  "necessary" 
emission  reductions  that  it  would 
achieve  are  not  as  large  as  those  that 
m.ight  be  achieved  through  a  rule 
tailored  differently.  Furthermore,  as 
detailed  in  the  Addendum  to  the 
Technical  Support  Document  for  this 
action,  EP,^  believes  concerns  about 
alcohol  blends  in  New  England  may  be 
of  little  practical  importance  because 
field  testing  of  gasoline  by  EP.\ 


throughout  the  summer  of  1988  found 
virtually  no  alcohol  in  gasoline. 

10  Flow  soon  after  the  date  of  final 
approval  of  the  Massachusetts  revisions 
sho'ild  the  RVP  relationships  be  made 
effective? 

Comments:  Of  35  commenters  on 
FP.A's  proposal,  19  commented  on  the 
timing  of  EP.-\  s  final  action.  Those 
favoring  EPA  approval  of  the  SIP 
revision  generally  favored  EPA  acting 
quickly  to  make  the  regulations  effective 
by  their  May  1  starting  date  or  as  close 
to  that  as  possible  These  commenters 
note  that  the  Colonial  Pipeline,  which 
supplies  20%  of  the  Northeast  s  gasoline 
has  been  shipping  9  RVP  fuel  to  the 
Northeast  since  March  1,  1989.  They 
also  pointed  out  that  those  suppliers 
who  have  made  a  good  faith  effort  to 
comply  with  the  May  1st  date  would  be 
at  a  competitive  disadvantage  relative 
to  those  with  cheaper,  higher,  volatility 
gasoline  if  the  date  is  extended. 

Those  opposing  EPA  approval  of  the 
SIP  revision  generally  asked  that  if  we 
d;d  approve  it  we  must  provide  the 
petroleum  industry  with  realistic  and 
sufficient  lead-time  to  enable  9  psi 
gasoline  to  be  distributed  throughout  the 
distribution  system  These  commenters 
cited  EP.A  s  allowing  70  and  100  days  for 
the  recently  promulgated  national 
regulations  to  become  effective  at  the 
terminal  and  retail  level  respectively  as 
precedent  for  such  a  deasion  A  third 
path,  suggested  bv  .API.  would  be  for 
EPA  to  make  its  final  approval 
conditional  on  the  state's  deferral  of  the 
com.pliance  date  for  its  regulation. 

Responsp.  The  timing  issue  is  one  of 
the  most  difficult  ones  posed  by  this 
action.  Since  ¥.?.\  has  had  control  of  the 
timing  of  both  the  final  federal  RVP 
action  and  the  decision  on  the 
.Massachusetts  RVP  revision  it  is 
important  that  we  insure  that  both  the 
federal  and  state  programs  start  with  a 
maximum  likelihood  of  success  and  a 
minimum  possibility  of  supply 
disruption. 

EP.^  must  consider  several  issues  in 
deciding  when  to  make  the  rule 
effective.  The  first  issue  is  when  did  the 
industry  have  notice  that  it  would  have 
to  supply  a  9  psi  gasoline  to 
Massachusetts.  Since  the  Massachusetts 
rule  was  passed  in  1988.  the  industry 
was  on  notice  since  then  of  the  state's 
intention  to  control  RVP  to  9  psi. 
However,  the  Massachusetts  rule  was 
preempted  on  March  22. 1989  by  the 
promulgation  of  the  federal  volatility 
requirements. 

Another  issue  to  consider  is  the  lead- 
time  that  would  be  necessary  to  enable 
9  psi  gasoline  to  get  through  the 
distribution  system.  The  record 


indicates  that  the  industry  thought  that 
it  would  take  from  60  to  70  days  to 
achieve  compliance  at  the  terminals  in 
Massachusetts.  The  record  also 
indicates  that  the  Colonial  Pipeline, 
which  supplies  at  least  20%  of  the 
gasoline  in  the  Northeast,  has  been 
shipping  9  psi  gasoline  since  March  1. 
1989. 

The  final  issue  involves  the  air  quality 
consequences  of  delaying  the  effective 
date.  EPA  should  not  delay  action  on  a 
SIP  revision  in  such  a  manner  as  would 
thwart  the  state's  intent  in  requesting 
the  SIP  revision,  Massachusetts' 
submission  of  the  RVP  SIP  revision  last 
July  was  clearly  aimed  at  getting  its 
regulatory  program  in  place  for  the  1989 
ozone  season.  Thus,  it  is  important  to 
have  the  effective  date  as  early  as 
possible  in  order  to  maximize  the  air 
quality  benefits  of  the  program  in  1989. 

In  deciding  to  make  this  action 
effective  on  June  30, 1989.  EPA  has 
attempted  to  balance  these  competing 
interests.  In  establishing  that  date  EPA 
has  decided  to  give  considerable  weight 
to  the  industry's  estimate  of  the  need  for 
a  60-70  day  lead-time.  This  will  both 
minimize  possible  difficulties  the 
industry  might  encounter  with  a  shorter 
lead-time  and  provide  citizens  in  the 
Northeast  as  much  relief  as  is  practical 
during  most  of  the  1989  ozone  season. 
Although  some  suppliers  may  have 
made  a  good  faith  effort  to  comply  with 
the  May  1  effective  date  specified  in  the 
Massachusetts  proposal,  they  were 
under  no  obligation  to  do  so  once  EPA 
preempted  the  Massachusetts 
requirement  by  promulgating  Federal 
RVP  controls  on  March  22. 1989.  The 
Agency  cannot,  therefore,  select  an 
earlier  effective  date  for  all  suppliers 
based  on  the  voluntary  action  of  a  few, 
especially  considering  that  the  time 
between  the  March  22  federal 
rulemaking  and  today's  publication  is 
critical  to  the  refiner/supplier  planning 
and  implementation  process  regarding 
fuel  delivery  for  the  coming  summer. 
This  amount  of  lead-time  is  also 
appropriate  in  Massachusetts  since  this 
is  the  first  state  volatility  program  EPA 
has  approved. 

11.  Should  EPA  reopen  the  comment 
period  or  withdraw  and  repropose  this 
SIP  revision  in  light  of  EPA's  final  action 
on  the  national  RVP  regulation  and 
other  alleged  defects  in  the  February 
proposal? 

Comments:  EPA  received  divergent 
comments  on  the  appropriate  process 
for  and  timing  of  a  final  action  on 
Massachusetts'  SIP  revision.  The 
Massachusetts  Attorney  General's  office 
argued  that  EPA  should  take  final  action 
as  soon  as  possible  since,  in  its  opinion. 


section  110(a)(3)  of  the  Clean  Air  Act 
requires  EPA  to  take  final  action  on  a 
SIP  revision  within  four  months  of 
submittal.  On  the  other  hand,  the 
American  Petroleum  Institute  (API)  felt 
that  because  of  numerous  allegedly 
unresolved  issues  raised  in  their 
substantive  comments  EPA  should  at  a 
minimum  repropose  action  on  the 
revision  to  deal  with  these  issues  before 
proceeding  to  final  action. 

Response:  EPA  concludes  that  given 
its  interpretation  of  the  relevant  law  and 
the  seasonal  nature  of  Massachusetts' 
revision,  the  Agency  should  proceed 
expeditiously  to  final  action  based  on 
the  record  currently  before  it.  EPA  does 
not  read  section  110(a)(3)  to  require  the 
agency  to  take  final  action  on  a  SIP 
revision  within  four  months,  or  any 
other  specific  time  period.  Although 
section  110(a)(2)  does  require  the 
Administrator  to  take  final  action  on 
initial  SIP  submittals  within  four  months 
of  submission  after  EPA's  promulgation 
or  revision  of  NAAQS.  Congress  did  not 
include  any  explicit  time  period  for  EPA 
action  on  SIP  revisions  in  section 
nO(a)(3).  EPA  believes  therefore  that 
the  agency  should  generally  proceed  to 
final  action  on  SIP  revisions  in  a  timely 
manner  consistent  with  developing 
adequate  support  for  agency  actions. 

EPA  is  unpersuaded  by  API's  claim 
that  circumstances  have  so  changed 
since  the  proposed  approval  of  the 
Massachusetts  revision  that  we  should 
reopen  the  comment  period  or  withdiaw 
and  repropose  this  action.  EPA's 
proposed  Federal  Register  notice  for  the 
Massachusetts  RVP  program  explicitly 
discussed  the  possibility  that  EPA 
would  take  final  action  on  the  national 
RVP  program  prior  to  final  action  on  the 
Massachusetts  program.  EPA  clearly 
presented  the  path  EPA  proposed  to 
follow  and  the  conclusions  we  proposed 
to  reach  in  the  event  that  the  federal 
RVP  regulations  were  finally 
promulgated.  Furthermore,  in  the  final 
Federal  Register  notice  on  the  national 
RVP  program,  EPA  explicitly  discussed 
the  Massachusetts  proposal. 

In  this  case  EPA  concludes  that  it  is 
not  necessary  to  issue  a  reproposal  prior 
to  taking  final  action.  EPA  believes  that 
it  has  adequately  responded  to  all  of  the 
substantive  comments  raised  by 
commenters  in  the  substantive 
discussions  presented  above.  Obviously, 
additional  analysis  on  such  technical 
issues  could  always  be  conducted. 
However,  administrative  agencies 
generally  have  the  discretion  to 
determine  when  issues  have  been  aired 
sufficiently  and  to  close  the  record  and 
proceed  to  final  action,  consistent  of 
course  with  the  need  to  act  in  a 


reasoned,  non-arbitrary  fashion. 
Vermont  Yankee  Nuclear  Power  v. 
N.R.D.C,  435  U.S.  519.  554-555  (1978). 

Further,  EPA  should  not  delay  action 
on  a  SIP  revision  in  such  a  manner  that 
would  thwart  the  state's  intent  in 
requesting  the  SIP  revision.  In  this  case, 
Massachusetts  has  submitted  a  seasonal 
requirement  that  since  currently 
preempted  must  be  approved  in  a  timely 
fashion  in  order  to  effectuate  the  state's 
intent  that  the  regulation  provide 
emission  reduction  benefits  in  the 
upcoming  summer  ozone  season. 
Therefore.  EP/\  should  make  best  efforts 
to  act  on  the  information  available  to  it 
now  to  the  extent  that  if  is  adequate  or 
else  the  agency  would  thwart  the  state's 
intent  with  regard  to  the  1989  ozone 
season.  Since  EPA  has  concluded  that 
the  existing  record  is  sufficient,  EPA  can 
proceed  to  final  action  at  this  time 
based  on  that  record. 

Enforcement 

In  EPA's  proposal  we  indicated  that 

there  was  a  problem  with  the  test 
method  section,  310  CMR 
7.02(12)(e)(2)(b).  The  regulation  allowed 
alternative  test  methods 
"*  *  *  approved  by  the  Department." 
EPA  stated  that  such  methods  must  also 
be  approved  by  EPA  or  else  the 
alternative  methods  must  be  eliminated. 
EPA's  proposal  was  made  with  the 
understanding  that  this  defect  would  be 
cured  prior  to  final  EPA  action. 

On  April  12. 1989.  Massachusetts 
submitted  its  revision  to  310  CMR 
7.02(12)(e)(2)(b).  The  revision  adds  the 
words  "and  EPA"  to  the  end  of  the 
relevant  sentence,  EPA  finds  that  its 
prior  concerns  were  addressed  in 
exactly  the  manner  EPA  had  suggested 
at  proposal  and  that  the  test  methods 
section  is  approvable  as  revised  since  it 
is  now  fully  enforceable  and 
approvable. 

Final  Action 

EPA  is  approving  this  revision  to  the 
Massachusetts  Ozone  State 
Implementation  Plan  to  control  gasoline 
volatility,  including  any  waivers 
Massachusetts  may  grant  under  the 
program.  EPA  has  also  made  the  finding 
that  the  Massachusetts  SIP  revision 
meets  the  requirements  of  section 
211(c)(4)(C)  of  the  Act  for  an  exception 
to  federal  preemption. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(b)(2)). 


The  Office  of  Management  and  Buoj;!:! 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Ozone,  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Authority:  42  U.S.C.  7401-7642. 

EPA  is  today  approving  the 
Massachusetts  SIP  revision  pertaining  to 
its  state  gasoline  volatility  program. 

Date:  April  21. 1989. 
William  K.  Reilly. 

Administralor 

For  the  reasons  set  forth  in  the 
preamble.  Part  52  of  Chapter  1.  Title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-i  AMENDED 
Subpart  W— Massachuseits 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1120  is  revised  by  adding 
paragraph  (c)(7B)  to  read  as  follows: 


§52  1-; 


id«>nt!ti{:;r,tion  ,;:;'  plan. 


(c)  *  •  • 

(78)  Revisions  to  federally  approved 
regulation  310  CMR  7.02(12)  submitted 
on  July  13. 1988,  September  15. 1988.  and 
April  12. 1989.  by  the  Department  of 
Envirorunental  Quality  Engineering, 
limiting  the  volatility  of  gasoline  from 
May  1  through  September  15.  beginning 
1989  and  continuing  every  year 
thereafter,  including  any  waivers  to  such 
limitations  that  Massachusetts  may 
grant.  In  1989,  the  control  period  will 
begin  on  June  30. 

(i)  Incorporation  by  reference: 

(A)  Massachusetts  Regulation  310 
CMR  7.02(12)(e).  entitled,  "gasoline  Reid 
Vapor  Pressure  (RVP),"  and 
amendments  to  310  CMR  7.00. 
"Definitions."  effective  in  the 
Commonwealth  of  Massachusetts  on 
May  11, 1988. 

{B)  Massachusetts  Emergency 
Regulation  Amendment  to  310  CMR 
7.02(12)(e)  2.b  entitled  "gasoline  Reid 
Vapor  Pressure"  effective  in  the 
Commonwealth  of  Massachusetts  on 
April  11. 1989,  with  excerpt  from  the 
Manual  for  Promulgating  Regulations, 
Office  of  the  Secretary  of  State. 
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3.  The  table  in  §52.1167  is  amended  by  addin«  a  npw  entry  t  i    310  CMR  7  00"  and  adding  "310  CMR  7.02(12)(e)"  to  read  as 
follows: 

Table  52.1167— EPA-Approveo  Rules  and  Regulations 
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78  Includes  bulk  plant  and  terminal,  gas- 
oline market 

78  Approves  a  limitation  on  volatility  ol 
gasohne  from  June  30  (or  Sept  1 5, 
1989.  arKi  May  1  to  Sept  15  in 
subsequent  years. 
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40  CFR  Part  271 

(FRL-3MS-41 


I 


N«w  York;  Final  Authorization  of  Stata 
Hazardous  Waste  Program  Revisions 

AQCNCY:  Environmental  Protection 

Agency. 

ACnOM:  Immediate  final  rule 

summary:  New  York  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  New 
York's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  New  York's  hazardous 
waste  program  revision  satisifies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  New  York's 
hazardous  waste  program  revisions 
New  York's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  .New  York 
shall  be  effective  Inly  3,  1989  unless  EPA 
publishes  a  pnor  Federal  Register  action 
withdrawing  this  immediate  final  rule 
All  comments  on  New  York's  proRram 
revision  application  must  be  received  by 
the  close  of  bu,siness  June  5,  198fl 
ADDRESSES:  Copies  of  .New  York  s 
program  revision  application  are 
avuilablc  8:(X)  am. -4:30  p  m.  at  the 
following  addresses  for  inspection  and 
copving:  New  York  State  Department  of 
Environmental  Conservation.  50  Wolf 
Road,  Room  204.  Albanv.  New  York 
12233-0001,  US.  EPA  Headquarters 
Library.  PM  211  A.  401  M  Street  SW  , 
Washington.  DC  20460,  Phone  202/382- 
5926:  U.S.  EPA  Region  II  Library.  Room 
402.  28  Federal  Plaza,  New  York,  New 
York  10278.  Phone  212/2B4-2881 


Written  comment  should  be  sent  to  Mr, 
Conrad  Simon,  Director,  Air  and  Waste 
Management  Division,  U.S.  EPA,  Region 
II.  26  Federal  Plaza.  Room  1011,  New 
York.  New  York  10278 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Elizabeth  E.  Hamilton,  Hazardous 
Waste  Programs  Branch,  US,  EPA. 
Region  11,  2B  Federal  Plaza,  Room  2343, 
New  York,  New  York  10278.  212/264- 
0548 
SUPPLEMENTARY  INFORMATION: 

.\.  Background 

States  with  final  authorization  under 
section  3006(b]  of  the  Resource 
Conservation  and  Recovery  Act 
I'RCRA"  or  "the  Act"!,  42  U.S. C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  IS  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
ds  an  interim  measure,  the  Hazardous 
and  Solid  Waste  .Amendments  of  1984 
(Pub  L  98-fil6.  November  B,  1984, 
hereinafter  "HSWA  "j  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  this  option  receive 
"interim  auth(.irization'  for  the  HSWA 
requirements  under  section  30<Xj{gl  of 
RCRA,  42  U  S.C.  6929(gl,  and  later  apply 
for  final  authorization  for  the  HSWA 
rt-quirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  5tatut(jr>'  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  .Vlost  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPAs  regulations  ;n  40  CFR  Part  260- 
2m.  124  and  2'0. 

B.  .New  York 

.New  York  initially  received  final 
authorization  on  May  29.  1986.  On 
September  10  1988.  New  York  submitted 


a  program  revision  application  for 
additional  program  approvals.  Today, 
New  York  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

In  order  to  obtain  Final  Authorization, 
the  State  of  New  York  has  demonstrated 
and  certified  that  its  authority  to 
regulate  the  following  is  equivalent  to 
the  federal  requirements  of  RCRA. 


Provisions 

Federal  citation 

State  analogue 

Cnionnated 

RCRA 

Ea  §  27-0903. 

Alip»iatic 

}300l(b|.  40 

6NYCRR 

hydrocartxsns 

CFR  261  31 

371  4(b| 

hsting. 

Warfann  and 

RCRA  §300 1(b), 

ECL  §  27-0903. 

Zinc 

40  CFR 

6NYCRR 

PtxjsptMde 

261  33(e) 

371  4(d)  (5) 

and  (f) 

and  (6) 

Lime  stabtzed 

RCRA  J  3001; 

ECL  }  27-0903, 

pickle  liguor 

40  CFR 

6NYCHR 

sludge 

2613(C)(2) 

371  1 

Housenoid 

RCRA  §3001 

ECL5  27-0900. 

waste. 

40  CFR 

S  27-0903;  6 

261.4(bM1). 

NVCRR 
371  1(e)(2)(i). 

Corrections  to 

RCRA  i  2002 

ECL  §  27-0903, 

test  mettKids 

and  5  3001; 

6 NVCRR 

manuals. 

40  CFR 

370  1(e)  and 

2601  11(a), 

370  3(b) 

26021  and 

270  6(a) 

Redefinition  ot 

RCRA  5  3001, 

ECL  5  27-0903; 

solid  waste 

5  3004;  40 

6  NYCRR 

CFR  260  10. 

370,  371,  373 

260  30, 

and  374 

26031, 

260  32. 

Satellite 

RCRA  $  2002, 

ECL  f  27-0703, 

accumulation 

§3002, 

§  27-0907. 

5  3004. 

§27-0911,  6 

i  3005.  40 

NYCRR 

CFR 

372  2(a)(8)(i). 

262.34(c) 

Appttcabdity  of 

RCRA  i  3004; 

ECL  §  27- 

mtenm  status 

40  CFR 

0703(1)  §  27- 

standards. 

265  1. 

0707  4  §27- 
0911.  6 
NYCRR 
3733 

National 

RCRA  S  3002; 

ECL  §  27-0905 

uniform 

40  CFR  260 

and  §  27- 

manifest 

and  262 

0907(5);  6 
NYCRR 

37a2(b). 

Provisions       |  Pedefai  cilation  |  State  analogue 


Biennial  Report. 


Fi/ent  of 
noncompli- 
ance 

Interim  status 
starxlards  for 

TSOFs. 


Closure,  post- 
closure  and 
financtai 
responsibiiify 
requirements 


Permit  rules: 
Settlement 
agreemenL 


State 

availability  of 
information. 


RCRA  {3002, 
{3004.40 
CFR  122. 
262,  264,  265 
arxl  270. 


RCRA 
{  3005(c). 


RCRA 
{  3005(c);  40 
CFR  262  and 
265, 


RCRA  5  3004, 
S  3005;  40 
CFR  260, 
264,  265  and 
270. 


RCRA  §  3005. 
40  CFR 
270  70(b). 


RCRA 

5  3006(f),  40 

CFR 

271  17(cl 


Ea  S  27-0703. 

{27-0707, 

{27-0907 

and  §27- 

0911;  6 

NYCRR  372 

4  373 
ECL  §  27-0703. 

§27-0611 

and  §  27- 

0913 
ECL  {  27-0703, 

§27-0707 

and  5  27- 

0911,  8 

NYCRR 

3722(c)(i). 

and  27-0911 
ECL  §27-0703, 

§27-0911, 

§27-0917 

and  §27- 

0918;  6 

NYCRR  370 

and  373. 
ECL  §  27- 

0703(1),  §27- 

0707  and 

§27-0911.  6 

NYCRR  373- 

13 
POL  §87.  §89; 

6  NVCRR 

370  i;b), 

372  1(g), 

373-1  1(c) 


EPA  has  reviewed  New  York's 
application,  and  has  made  an  immediate 
final  decision  that  New  York's 
hazardous  waste  program  revision 
satisfied  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  to 
New  York  for  the  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  June  5. 1989. 
Copies  of  New  York's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  New  York's  program 
revision  shall  become  effective  60  days 
after  the  date  of  publication  of  this 
notice  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirm  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision 

New  York  s  program  revision  covers 
the  followme  federal  provisions 


Non-HSWA  Requirements 

•  Biennial  Report  (48  FR  3977,  January 

23.  1383). 

•  Permit  Rules— Settlement 
Agreement  (48  FR  39(i22,  September  1, 
1383). 

•  Interim  Status  Standards 
Applicability  (48  FR  52718.  November 
22.  1983). 

•  Chlorinated  Aliphatic  Hydrocarbon 
Listing  (49  FR  5313,  February  10,  1;184], 

•  National  Uniform  Manifest  (49  FR 
ll,>490,  March  20,  1984), 

•  Permit  Rules — Settlement 
Agreement  (49  FR  17716,  April  24, 1984). 

•  Listing  Warfann  A  Zinr  Phosphide 
(49  FR  19922,  May  10,  19W1, 

•  Lime  Slabilized  Pickle  Liquor  Sludge 
(49  FR  23284,  Junes.  1984) 

Non-HSWA  Cluster  / 

•  Household  Waste  (49  fT(  44980. 

November  8,  1984). 

•  Interim  Status  Standards — 
Applicability  (49  FR  45095,  November 
21,  1984). 

•  Corrections  to  Test  Methods  Manual 
[49  FR  47,391.  Deceml>er  4,  19841. 

•  Satellite  Accumulation  !4<-t  FK  49571, 
December  20,  1984). 

•  Redefinition  of  Solid  Wd.ste '  (50  FR 
614.  January  4,  1985). 

•  Interim  Status  Standards  fi'.r  TSDFs 
(.50  FR  16044,  April  23,  198.Si, 

•  State  Availability  of  Information 
3006(0.  November  8,  1984. 

Non-HSWA  Cluster  11 

•  Closure.  Post-Closure  and  Financial 

Responsibility  Requirements  (."1  FR 
1M22,  May  2,  1966), 

New  York  is  not  authorized  nor  are 
they  seeking  to  be  authorized  to  operate 
the  Federal  Program  on  Indian  Lands. 
This  authorization  shall  remain  with 
F.PA, 

C.  Decision 

1  conclude  that  New  York's 
.'ipplication  for  program  revision  meets 
ail  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  New  York  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  New  York 
ROW  has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  other  aspects  of  the  RCRA  program, 
subject  to  the  limitation  of  its  revised 
program  application  and  previously 
approved  authorities.  New  York  also 
has  primary  enforcement 
.''psporisibilities  f(.ir  the  program  revision 


Npw  York  IS  noi  «efkine  auttionzanon  for  EPA 
.-ef!uiaiion&  pendinins  lo  Rulemaking  peiitiont 
«'nce  chii  i*  nn  opiiunal  r«iuiremeni 


BEST  COPY  AVAILABLE 


provisions,  although  EPA  retains  me 
right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008.  3013  and  7003  of  RCRA. 

Compiia.-K.e  wilti  Ka,(m  utn  c  \  >ri,irr  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


'>rv 


Certincation  t'nsifr  !ri(   Kr-r 

i'lexibiiit)  ,^,(J 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  New  York's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  Stale.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  27 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  Tliis  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposaj  Act  as  amended 
42  U.S.C.  6912(aJ.  6926.  6974(b). 

Dated:  April  24, 1989. 

WiHiam ).  Muszynski 

Acting  Regional  Administrator 

[FR  Doc.  89-10576  Filed  S-3-89:  8:45  amj 
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D  E  P  A  R  T  M  E  N  T  0  F  C  0  M  M  £  R  C  l 

National  Oceanic  and  Ai'^^osprieric 
Administration 

50  CFR  Part  661 

Docket  No  9Pi  1 1-, 9Mni 

Ocean  Salmon  Fislienes  c"  ""'le  C  (::■;■> 'it a 
cf  Washington,  Oregor;,  e-,a  C,a!''o'''':ia 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
to  implement  Amendmfni  o 
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(rirrendment)  !o  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washmgton,  Oregon,  and 
California  Com.mencing  m  1978  (F'MP). 
The  amendment  (1)  replaces  the  long- 
term  spawning  escapem.ent  goal  and 
rebuilding  schedule  for  Klamath  River 
fall  chinook  salmon  with  fi.xed  annual 
spawning  escapement  and  han.est  rates 
and  a  minimum  escapement  floor  for 
naturally  spawning  adults;  \2]  modifies 
the  ocean  harvest  allocation  of  echo  and 
chinook  salmon  between  non-Indian 
commercial  and  recreational  fisheries 
north  of  Cape  Falcon.  Oregon:  (3) 
revises  coastwide  notice  procedures  for 
inseason  management  actions:  (4) 
conforms  Federal  and  state  regulations 
regarding  the  incidental  harvest  of 
steelhead  by  recreational  fi.shermen;  (5) 
authorizes  inseason  reporting 
requiremiBnts  for  com.mercial  fishermen 
to  provide  tim,eiy  accounting  of  catches 
from  any  rcgulator>'  area  subject  to 
quota  management:  and  (6)  removes  the 
limitations  on  comm.ercial  and 
recreational  season  beginning  and 
ending  dates.  The  amendment  is 
intended  to  update  the  FMP  to  reflect 
current  conditions  in  the  fishery'  and 
prevent  overfishing  whi.e  achieving,  on 
a  continuing  basis,  the  optimum  yield, 
EFFECTiVf  date:  Miiv  1,  1989,  except  for 
the  regula'ions  at  ,S0  CFR  661.4(b)  and 
661.20(a)ll)fm)  and  Appendix  section 
II  B  12.  which  will  not  be  effective  until 
the  office  of  Management  of  Budget 
(OMD)  approves  the  coliection-of- 
inform.ation  requirement  (subject  to  the 
requirem.ents  of  the  Paperwork 
Reduction  Act)  which  these  sections 
contain.  After  OMB's  approval  is 
received,  a  supplementd!  final  r.,Ie  will 
be  published  m  the  Federal  Register 
announcing  the  0MB  control  n„mher 
and  the  effective  date  for  tr.ese 
specifically  designated  sections, 
AOORESS:  Copies  of  the  amendment, 
including  the  environmental  assessment 
..r.d  the  regulatory  impact  reviev^/ 
regulatory  nexibility  analvsis,  are 
available  from  the  Pacific  Fishery 
Managem.ent  Council,  Metro  Center. 
Suite  420,  2a)0  SVV  First  Avenue, 
Portland.  OR  97201-5344, 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  (N'orthwest  Region, 
NMFS),  206-528-^140,  Rodney  R 
Mclnnis  (Southwest  Region.  .NMFS), 
213-514-6199,  or  Lawrence  D  Six 
(Pacific  Fishery  Management  Council], 
503-221-6352,  "  | 

SUPn^MENTARV  INFORMATION: 

Background 

Under  the  Magnuson  Fishery 
Conservation  and  Management  Act 


(Magnuson  Act),  the  FMP  was  prepared 
by  the  Pacific  Fishery  Management 
Council  (Council)  and  approved  by  the 
Secretary  of  Commerce  (Secretary)  on 
March  2. 1978.  Since  then,  the  FMP  has 
been  amended  nine  times,  with 
implementing  regulations  codified  at  50 
CFR  Part  661.  A  "framework 
amendment"  to  the  FMP  (framework 
FMP)  was  approved  by  the  Secretary'  in 
1984  and  established  an  annual 
regulatory  process  setting  each  fishing 
season's  management  measures. 

The  major  purposes  of  Amendment  9 
are  to  (1)  replace  the  longterm  spawning 
escapement  goal  and  rebuilding 
schedule  for  Klamath  River  fall  chinook 
with  fixed  annual  spawning  escapement 
and  harvest  rates  that  will  allow  a  fixed 
percentage  from  each  brood  of  natural 
spawners  to  escape  the  fisheries  and 
spawn,  subject  to  a  minimum 
escapement  floor  for  naturally  spawning 
adults;  (2)  modify  the  ocean  harvest 
allocation  of  coho  and  chinook  between 
non-Indian  commercial  and  recreational 
fisheries  north  of  Cape  Falcon,  Oregon; 
(3)  revise  the  coastwide  notice 
procedures  for  inseason  management 
actions;  (4)  conform  Federal  and  State 
regulations  regarding  the  incidental 
harvest  of  steelhead  by  recreational 
fishermen;  (5)  authorize  inseason 
reporting  requirements  for  commercial 
fishermen  to  provide  timely  accounting 
of  catches  from  any  regulatory  area 
subject  to  quota  management;  and  (6) 
remove  the  limitations  on  commercial 
and  recreational  season  beginning  and 
ending  dates. 

A  notice  of  availability  of  Amendment 
9  for  public  review  and  comment  was 
filed  with  the  Office  of  the  Federal 
Register  on  December  27,  1988:  was 
published  in  the  Federal  Register  at  54 
FR  49  on  January  3, 1989;  and  was 
followed  by  a  60-day  public  comment 
period  as  provided  under  the  Magnuson 
Act.  Proposed  regulations  to  implement 
five  of  the  six  amendment  issues  were 
filed  with  the  Federal  Register  on 
January  17, 1989;  were  published  at  54 
FR  2177  on  January  19, 1989;  and  were 
followed  by  a  45-day  public  comment 
period  ending  on  March  3, 1989  The 
remaining  amendment  issue,  inseason 
reporting  requirements,  contains  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
and  to  OMB  review  and  approval. 
Proposed  regulations  for  this  issue  were 
published  separately  at  54  FR  11976  on 
March  23. 1989,  with  a  15-day  public 
comment  period.  The  preambles  to  the 
two  proposed  rules  discussed  the 
rationale  for  the  proposed  amendments. 

The  Secretary  approved  all  measures  of 
Amendment  9  on  Marcti  14. 1989,  This 
final  rule  consolidates  the  implementing 


regulations  for  all  six  amendment  issues, 
although  the  inseason  radio  reporting 
requirements  authorized  by  the 
amendment  are  not  effective  until  such 
time  as  OMB  approves  the  coUection-of- 
information  requirement  and  a 
supplemental  final  rule  is  published  in 
the  Federal  Register  announcing  the 
OMB  control  number  and  the  effective 
dale  for  these  specific  regulations, 

Comm.cnts  received  during  the  public 
comment  periods  are  summarized  and 
responded  to  below. 

Amendment  Issue  1 — Klamath  River 
Fall  Chinook  Escapement  Goal 

Comment  1:  Productivity  of  these 
stocks  has  increased  in  the  past  three 
years,  leading  to  considerable 
uncertainty  among  technical  staff  of  the 
Klamath  Fishery  Management  Council 
as  to  what  an  appropriate  escapement 
goal  should  be. 

Response:  The  amendment  is 
designed  to  determine  the  optimum 
carrying  capacity  of  the  Klamath  River 
Basin  and  hence  the  optimum  spawning 
escapement  goal  for  fall  chinook.  It  links 
spawning  escapement  to  stock 
productivity  such  that,  as  stock 
abundance  increases,  escapement  will 
be  allowed  to  increase  proportionately, 
and  as  stock  abundance  decreases, 
escapement  will  decrease 
proportionately,  subject  to  a  minimum 
level  below  which  escapement  will  not 
be  allowed  to  fall  in  order  to  protect  the 
stock's  productivity.  Under  the 
amendment,  a  range  of  actual  annual 
spawning  escapements  should  result 
from  which  better  information  on 
productivity  of  the  Klamath  River  Basin 
will  be  obtained.  It  will  take  a  number  of 
years  of  assessing  different  levels  of 
spawning  escapement  and  the  resulting 
stock  production  to  determine  the 
opti.mum  spawning  escapement  goal  that 
may  be  expressed  as  a  fixed 
escapem.ent  level  or  a  fixed  escapement 
rate. 

Theoretically,  when  optimum 
escapement  .s  being  achieved,  the 
b.ighest  level  of  sustainable  biological 
yield  also  can  be  achieved  because  the 
optimum  number  of  juvenile  salmon  for 
the  productiv  e  capacity  of  the 
watershed  will  be  produced.  The 
survival  of  the  maximum  number  of 
juveniles  that  contribute  to  harvests  will 
depend  on  many  uncontrollable 
environmental  factors  affecting  their  life 
cycles.  Over  time,  the  amendment  is 
expected  to  provide  information  that 
will  allow  production  of  maximum 
sustainable  yield  (MSY)  from  the 
resource. 

Cuniment  2:  The  fixed  35  percent 
spawning  escapement  rate  for  Klamath 


River  fall  chinook  stocks  leaves  the 
Council  with  almost  no  flexibility  to 
adjust  this  rate  as  changing  conditions 
warrant.  Only  the  Councils  Salmon 
Technical  Team  (STT)  can  approve  a 
change  in  the  spawning  escapement  and 
harvest  rate  percentages.  The  Council  is 
unable  to  change  the  spaw^ning 
escapement  rate  for  social  and  economic 
reasons. 

Response:  The  Council  is  free  to 
initiate  either  of  two  kinds  of  actions  to 
modify  the  35  percent  spawning 
escapement  rate  for  Klamath  chinook 
without  the  STT's  concurrence. 
Although  the  Council's  STT  need  not 
necessarily  agree  with  the  information 
on  which  such  a  modification  is  based, 
the  change  must  be  based  on  the  best 
scientific  information  available.  Such  a 
change  could  be  implemented  either  by 
an  amendment  to  the  FK'IP  under  16 
U.S.C.  lH52(hi(l)  or,  if  circumstances 
justify,  by  emergency  action  of  the 
Secretary  pursuant  to  16  U.S.C.  1855(e). 

In  addition  to  this  procedure,  the 
Council  can  initiate  a  change  in  the  35 
percent  spawning  escapement  rate 
during  the  process  of  establishing 
annual  management  measures,  but  only 
if  the  STT  concurs  in  the  change.  By 
imposing  upon  itself  the  requirement  for 
STT  concurrence  before  the  spawning 
escapement  rate  can  be  changed 
without  FMP  amendment  or  emergency 
action,  the  Council  has  not  delegated  to 
the  STT  either  its  authority  or 
responsibility  to  determine  optimum 
yield  (OY).  Rather,  the  Council  has 
decided  that,  absent  some  indication 
from  the  STT  that  the  spawning 
escapement  rate  is  not  based  on  the  best 
biological  information  available,  the 
current  spawning  escapement  rate 
should  remain  intact  unless  changed  by 
amendment  to  the  FMP  or  by  emergency 
action  by  the  Secretary, 

The  record  indicates  that  the  Council 
believed  that  the  modification  of  the 
spawning  escapement  rate  would  be  a 
rarity,  realizing  that  in  years  of  high 
abundance  some  additional  economic 
benefits  to  the  ocean  fisheries  could  not 
be  enjoyed.  By  the  same  token,  under 
the  spawning  escapement  rate 
approach,  when  abundance  is  down,  the 
ocean  fishery  does  not  suffer  as  much  as 
if  escapement  were  expressed  in  terms 
of  im.mutable  numbers  of  fish.  This  was 
considered  an  appropriate  downside 
risk  which  all  user  groups  were  aware 
was  necessary  to  test  the  carrying 
capacity  of  the  Klamath  River  over  time. 
The  Council  was  concerned  that,  if  the 
escapement  rate  were  allowed  to  change 
annually,  for  reasons  other  than 
technical  adjustments  by  the  STT,  only 
because  abundance  was  estimated  to  be 


above  or  below  the  previous  year,  the 
long-term  productive  capacity  of  the 

nver  might  never  be  known 

Amendment  Issue  2 — Harxest 
Allocation  of  Non-Indian  Fisheries  North 
of  Cape  Falcon,  Oregon 

Almost  all  of  the  approximately  190 
letters  received  addressed  this  issue,  of 
which  about  in  supported  the  revised 
allocation,  and  about  170  supported  the 
status  quo.  (These  numbers  overstate 
the  actual  number  of  respondents 
because  many  of  them  submitted 
multiple  letters.)  This  issue  was  also  the 
sulijpct  of  35  petitions  containing  about 
470  Signatures  in  support  of  the  revised 
allocation,  and  118  petitions  containing 
about  940  signatures  in  support  of  the 
status  quo. 

Many  of  the  respondents  opposed  this 
portion  of  the  amendment,  suggesting  it 
violates  Ndtiona!  Standards  4  or  5  of  the 
Magnuson  Act,  in  whole  or  in  part. 
Comments  directed  to  National 
Standards  4  and  5  will  be  addressed 
separately,  followed  by  other  comments. 

National  Standard  4 

National  Standard  4  states  that 
"Conservation  and  management 
measures  shall  no!  discriminate 
between  residents  of  different  states.  If 
it  becomes  necessary  to  allocate  or 
assign  fishing  privileges  among  various 
United  States  fishermen,  such  allocation 
shall  he:  (A)  Fair  and  equitable  to  all 
such  fishermen:  (B)  reasonably 
calculated  to  promote  conservation;  and 
(C)  carried  out  in  such  manner  that  no 
particular  individual,  corporation,  or 
other  entity  acquires  an  excessive  share 
of  such  privileges."  Public  comments  on 
the  National  Standard  4  issue  and 
responses  are  categorized  below. 

(1)  Discrimination  Between  Residents  of 
Different  States 

Comment  3:  The  reallocation  of  coho 
and  chinook  from  the  commercial  to  the 
recreational  fishery  discriminates 
between  residents  of  different  states. 

Response:  Disagree.  Access  to  the 
commercial  or  recreational  allocation  of 
coho  or  chinook  in  the  United  States 
exclusive  economic  zone  (EEZ)  in  the 
area  north  of  Cape  Falcon  is  open  fo 
anyone  with  a  valid  commercial  or 
recreational  fishing  license,  issuance  of 
which  by  the  States  of  Washington  and 
Oregon  does  not  depend  on  state  of 
residency. 

(2)  Fairness  and  Equity 

Comment  4:  The  condition  of  the 

fishery  has  not  changed  sufficiently  to 
warrant  a  departure  from  the  framework 
allocation  schedule. 


Response:  The  Council  chose  to 
restructure  the  allocation  schedule  to 
address  problems  created  partially  by 
the  current  allocation  schedule  and 
partially  by  very  low  stock  abundances. 
In  recent  years,  the  ratios  of  coho  and 
chinook  allocated  to  each  fishery  have 
resulted  in  incompletely  harvested 
quotas  because  of  difficulty  in 
structuring  fishing  seasons  to  harvest 
allowable  allocations  of  both  species. 
Numerous  inseason  regulatory  changes 
were  necessary  to  utilize  quotas  more 
fully,  resulting  in  confusion  among 
fishermen  and  decreased  participation 
in  the  fishery.  Recreational  seasons 
have  been  very  short,  which  has  been 
detrimental  to  local  community 
businesses  dependent  on  attracting 
recreational  fishermen  from  many 
different  geographic  areas.  Modification 
of  the  allocation  schedule  will  help 
ameliorate  these  problems  and 
represents  the  Council's  view  as  to  what 
harvests  will  result  in  optimum  yield 
from  the  resource. 

Comment  5:  Under  the  amendment, 
significant  reallocation  of  coho  to  the 
recreational  fishery  occurs  at  all  levels 
of  coho  allowable  harvest.  There  is  no 
attempt  to  increase  the  troll  allocation 
of  chinook  to  equalize  this  reallocation 
of  coho.  Because  the  amendment 
deviates  from  the  status  quo.  it  is  not 
fair  or  equitable  to  commercial  salmon 
trailers  who  suffer  a  net  loss  in  benefits. 
Response:  Disagree.  The  guidelines  for 
National  Standard  4  at  50  CFR 
602.14(c)(3)(i}(B)  provide  that  "An 
allocation  of  fishing  privileges  may 
impose  a  hardship  on  one  group  if  it  is 
outweighed  by  the  total  benefits 
received  by  another  group  or  groups.  An 
allocation  need  not  preserve  the  status 
quo  in  the  fishery  to  qualify  as  'fair  and 
equitable,"  if  a  restructuring  of  fishing 
privileges  would  maximize  overall 
benefits." 

The  guidelines  for  National  Standard 
4  at  50  CFR  602.14{c)(3)(i)(A)  state  that 
"An  allocation  of  fishing  privileges 
should  be  rationally  connected  with  the 
achievement  of  OY  or  with  the 
furtherance  of  a  legitimate  FMP 
objective."  A  principal  objective  of  the 
framework  FMP  is  to  manage  and 
regulate  the  fisheries  so  that  the  OY 
encompasses  the  quantity  and  value  of 
food  produced,  the  recreational  value, 
and  the  social  and  economic  values  of 
the  fisheries. 

The  Council  concluded  that  the 
current  allocation  schedule  does  not 
adequately  optimize  the  recreational 
value  or  the  social  and  economic  values 
of  the  fisheries  consistent  with  the 
concept  of  OY.  Specific  allocation 
objectives  for  both  commercial  and 
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recreation.i!  f:sher;e3  were  adopted  by 
the  Ccunci!  i?.  the  belief  that  fishing 
regimes  based  or.  these  objectives  will 
better  achieve  OY  from  the  fishery. 

The  revised  allocation  schedule, 
specifically  adopted  fishei^  allocation 
priorities,  and  the  measure  providing 
flexibility  to  deviate  from  the  allocation 
schedule  are  intended  by  the  Council  to 
guide  it  in  est-iMishmg  annual  fishing 
regimes  that  will  more  fully  utilize  the 
available  quotas  and  better  distribute 
social  and  economic  benefits  among 
commercial  and  recreational  fisherm.en 
(i.e  ,  by  statiilizing  and  lengthening 
recreational  se,jsons  and  maximizing 
the  value  of  the  commercial  catch). 

Cor;me.r!  6:  The  wording 
accompanying  the  revised  allocation 
schedule  is  generalized  and  provides  no 
protection  fjr  the  troll  industry  The 
Council  would  be  allowed  to  reallocate 
most  if  not  all  of  the  commercial  coho 
allocation  to  the  recreational  fishery  and 
provide  few  if  any  chinook  in  exchange. 

Response-  Disagree  The  criteria 
described  below  limit  the  ability  of  the 
Council  to  initiate  presedson  species 
trades  that  would  be  unacceptably 
disadvantageous  to  either  the 
recreational  or  commercial  fisheries. 
Preseason  species  trades,  and  any 
deviations  from  the  exch/nnge  ratio  of  4 
coho  to  1  chinook.  can  only  be  made  if 
they:  (1)  Are  based  upon  the 
recom.mendation  of  the  commercial  and 
recreational  S,ilmon  Advisor7  Subpanel 
representatives  for  the  area  north  of 
Cape  Falcon.  (2)  simultaneously  benefit 
both  the  com.mercial  and  recreational 
fisheries  or  benefit  one  fishery  without 
harming  the  other,  and  (3)  are  supported 
by  a  socioeconomic  analysis  that 
compares  the  impacts  of  the 
recommendation  to  those  of  the 
standard  allocation  schedule  to 
determine  the  allocation  that  best  meets 
the  allocation  obiectives.  Therefore,  the 
Council  is  prevented  from  initiating 
reallocations  or  exchange  ratio 
modifications  that  would  be 
unacceptably  disadvantageous  to  the 
commercial  trollers.  These  criteria  serve 
to  protect  the  trollers  from  any 
perceived  abuse  of  discretion  by  the 
Council. 

Comment  7:  The  amendment  would 
allow  the  Council  to  shift  the  all-species 
troll  fishery  south  of  Leadbetter  Point, 
Washington,  or  even  south  of  the 
Columbia  River,  which  would  be  unfair 
to  fishermen  north  of  Leadbetter  Point 
and  possibly  discriminate  against 
Washington  fishermen. 

Response:  The  Regional  Director 
received  clarification  from  the  Council 
on  the  provision  for  geographic 
deviation  from  the  allocation 
percentages  between  the  two  major 


subareas  (from  the  U.S  -Canada  border 
to  Leadbetter  Point,  and  from  Leadbetter 
Point  to  Cape  Falcon).  The  Council 
recognizes  that  geographic  deviations  in 
excess  of  50  percent  of  the  allocation 
that  would  have  been  established  in  the 
absence  of  the  transfer  have  equity 
implications  and  are  to  be  used  rarely 
Deviations  of  more  than  50  percent  may 
be  made  only  if  there  is  a  conservation 
need  to  protect  the  weak  stocks  and  the 
deviation  will  provide  larger  overall 
harvest  for  the  entire  fishery  north  of 
Cape  Falcon  than  would  have  been 
possible  without  the  deviation.  This 
clarifying  language  also  has  been 
incorporated  into  the  final  implementing 
regulations. 

Further,  this  provision  does  not 
discriminate  between  citizens  of 
different  States.  If  the  all-species  troll 
fishery  were  shifted  south  of  Leadbetter 
Point  or  south  of  the  Columbia  River, 
participation  in  the  fishery  off  Oregon  is 
open  to  citizens  of  other  states. 

Comment  8:  The  economic  analysis 
contained  a  comparison  of  changes  in 
income  impacts  by  user  groups  due  to 
the  amended  allocation  schedule.  Out  of 
63  combinations  of  coho  and  chinook 
harvest  levels  tested,  there  were  58 
negative  combinations  for  commercial 
and  0  negative  combinations  for 
recreational.  This  is  not  fair  or  equitable 
to  trollers. 

Response:  An  economic  model  was 
used  to  project  the  benefits  and  costs  of 
the  revised  allocation  schedule  relative 
to  the  status  quo.  The  economic 
analyses  demonstrated  that  the 
commercial  fishery  incurs  mostly 
negative  impacts  in  net  economic  value 
(NEV)  and  local  community  income  as  a 
result  of  the  amended  allocation 
schedule  when  compared  to  the  status 
quo  However,  the  recreational  fishery 
incurs  offsetting  positive  impacts  in 
NEV  and  local  community  income  for 
most  levels  of  total  allowable  harvest 
that  are  likely  to  occur  in  the  next  few 
years.  Overall  benefits  are  maximized 
by  providing  net  positive  impacts  in 
NEV  and  local  community  income. 

Comment  9:  The  Council  has  broken 
the  laws  governing  it  that  guarantee  user 
groups  parity  in  allocation  issues. 

Response:  Allocation  guidelines  for 
National  Standard  4  do  not  guarantee 
parity  to  each  user  group.  The  Council's 
recommendation  to  revise  the  allocation 
schedule  to  benefit  the  recreational 
fishery  will  better  achieve  OY,  further 
the  objectives  of  the  framework  FMP, 
maximize  overall  social  and  economic 
benefits,  and  still  meet  the  fairness  and 
equity  criteria  under  National  Standard 
4. 

Comment  10:  In  Washington  State, 
less  than  15  percent  of  the  citizens  are 


salmon  sport  fishermen.  The  revised 
allocation  will  deprive  the  remaining  85 
percent  of  their  only  access  to 
Washington  ocean-caught  salmon, 
which  is  from  commercial  ocean 
fishermen. 

Response:  Disagree.  Commercially 
caught  salmon  from  the  ocean  off 
Washington  will  continue  to  be 
available  because  the  commercial 
allocation  is  only  being  slightly  reduced, 
not  eliminated.  The  commercial  share  of 
coho  salmon  is  reduced  only  between  6 
and  14  percent,  while  the  commercial 
share  of  chinook  salmon  ranges  between 
a  reduction  of  4  percent  and  an  increase 
of  2  percent  depending  upon  the 
abundance  of  each  species. 
Commercially  caught  salmon  are  also 
available  from  ocean  fisheries  off 
Oregon,  California,  and  southeast 
Alaska. 

Comment  11:  Ocean  sport  fishermen 
have  ample  opportunity  to  lake  what 
one  would  consider  a  fair  amount  of 
salm.on  for  an  individual,  including  the 
opportunity  to  fish  in  inside  waters  such 
as  the  Columbia  River  mouth,  Strait  of 
Juan  de  Fuca.  Puget  Sound,  and  streams. 

Response:  Agree.  However,  numerous 
commercial  salmon  fishing  opportunities 
also  exist  in  inside  waters.  Also, 
commercial  fishermen  harvest  salmon 
species  not  generally  available  to 
recreational  fishermen  in  ocean  waters 
[i.e.,  chum,  sockeye,  and  pink  salmon). 

(3)  Avoidance  of  Excessive  Shares 

Comment  12:  The  revised  allocation 
scheme  will  promote  severe  hardship  on 
commercial  fishermen  in  years  of  low 
abundance  and  may  eliminate  the 
commercial  troll  fishery  and  give  the 
entire  resource  to  the  recreational 
fishery. 

Response:  The  guidelines  for  National 
Standard  4  at  50  CFR  602.l4(cj(3](iii) 
imply  that  an  allocation  scheme  is 
consistent  with  this  part  of  the  standard 
if  it  does  not  result  in  a  monopoly  of 
benefits  from  the  fishery  by  any 
particular  entity  or  group.  The 
commercial  share  of  coho  salmon  is 
reduced  from  a  range  of  31  to  69  percent 
under  the  current  allocation  schedule  to 
a  range  of  25  to  about  55  percent  (the 
percent  increases  as  the  coho 
abundance  increases)  under  the  revised 
allocation  schedule.  Likewise,  the 
commercial  share  of  chinook  salmon 
changes  from  a  range  of  54  to  63  percent 
to  a  range  of  50  to  about  65  percent. 
Therefore,  both  user  groups  will 
continue  to  harvest  significant  shares  of 
the  resource,  and  no  one  group  will  be 
achieving  what  could  be  considered  a 
monopoly.  The  revised  allocation 
scheme  does  not  result  in  allocation  of 


an  excessive  share  of  the  resource  to  a 
single  user  group. 

National  Standard  5 

Comment  13:  The  imbalance  in 
economic  changes  indicates  that  fishery 
resources  are  being  distributed  among 
fishermen  on  the  basis  of  economic 
factors  alone,  in  violation  of  National 
Standard  5. 

Response:  The  amendment  has 
multiple  purposes.  A  major  purpose  for 
the  revised  allocation  scheme  is  to 
provide  allocations  to  both  commercial 
and  recreational  fishermen  that  can  be 
fully  harvested,  to  the  extent  possible. 
without  leaving  quantities  of  either 
fishery's  quotas  unharvested.  Other 
purposes  include  better  achievement  of 
OY  by  more  fully  utilizing  available 
quotas,  reducing  the  inseason  regulatory 
burden  and  its  resulting  confusion  to 
fishermen,  providing  longer  and  more 
stable  recreational  fisheries  for  the 
social  as  well  as  economic  benefit  of 
coastal  communities,  and  maximizing 
the  value  of  the  commercial  catch. 

Other  Comments 

Comment  1-i:  The  revised  allocation  is 
not  fair  because  it  departs  from  the 
allocation  schedule  in  the  framework 
FMP  that  the  Secretary  agreed  to  adopt 
in  a  1984  stipulation  for  dismissal  of  a 
pending  court  case  brought  by  the 
Washington  Trollers  Association 
(WTA).  This  stipulation  will  be  violated 
if  the  current  allocation  schedule  is 
revised  without  WTA  agreement  and 
submission  to  the  Court  for  approval. 

Response:  The  1984  stipulation  did  not 
and  could  not  obligate  the  Secretary  to 
maintain  the  current  allocation  schedule 
and  could  not  deprive  the  Council  from 
its  statutory'  responsibility  to  prepare, 
from  time  to  time,  such  amendments  to 
the  FMP  as  are  necessary.  The  Socretary 
has  the  duty  to  take  action  on  such 
amendments. 

Comment  15:  The  draft  amendment 
contained  language  on  fiexibility  to 
deviate  from  the  allocation  schedule 
that  was  agreed  to  by  the  user  groups 
and  included  in  both  alternatives  to  the 
status  quo.  At  its  November  1988 
meeting,  the  Council  adopted  a  new 
alternative  that  contained  fiexibility 
language  not  included  in  the  draft 
amendment.  The  final  amendment  fails 
to  mention  that  this  wording  was 
changed  by  the  Council  and  provides  no 
discussion  of  the  potential  impacts  of 
these  changes.  Agency  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA)  requires  the  issuance  nf  a 
second  draft  amendment  and,  if  these 
fiexibility  provisions  are  included  as  an 
alternative  in  this  second  draft,  the 
upgrading  of  the  environmental 


assessment  (EA)  to  a  supplement.al 
environmental  impart  statement  (SEIS). 

Respunsc:  The  final  amendment 
contained  fiexibility  language  that  was 
similar  to  and  was  based  upon  the  draft 
amendment.  It  was  modified  by  the 
Council  based  on  public  comment  and 
discussion.  The  final  amendment  while 
incorporating  the  revised  fiexibility 
language  without  mention  of  the  specific 
changes  in  the  wording,  does  analyze 
the  im.pacts  of  the  Council-adopted 
alternative  Even  with  the  inclusion  of 
the  revised  fiexibility  provisions,  the 
final  EA  concludes  that  no  new 
significant  impacts  will  result  relative  to 
those  described  in  the  SEIS  prepared  for 
the  framework  FMP.  Therefore,  an  EA, 
and  not  an  SEIS.  is  the  appropriate 
,\"EPA  docu.mcnt  for  this  action.  NEPA 
does  not  require  the  issuance  of  a 
second  draft  amendment. 

Comment  16:  The  final  EA  contains  a 
false  and  misleading  analysis  of  the 
impacts  that  was  not  contained  in  the 
draft  EA  distributed  for  public  review 
and  comment. 

Response:  The  final  EA  contains  an 
analysis  well  within  the  scope  of 
impacts  examined  in  the  draft  EA.  A 
notice  of  availability  of  the  amendment 
and  its  incorporated  FA  was  published 
m  the  Federal  Register  at  54  FR  49 
(January  3  19R9J.  Public  comments  were 
considered  by  the  Assistant 
Administrator  for  Fisheries.  NOAA.  in 
his  determination  that,  based  on  the  EA, 
the  amendment  will  not  have  a 
significant  effect  on  the  human 
environment  and  that  a  finding  of  no 
significant  impact  (FON'SI)  is 
appropriate.  "This  determination  had  the 
concurrence  of  the  Director,  Ecology  and 
Environmental  Conservation  Office, 
NOAA  Therefore,  the  EA  and  FONSI 
are  the  final  environmental  documents 
required  by  NEPA. 

Comment  17:  The  final  framework 
amendment  dated  October  1984  does 
not  adequately  address  the 
environmental  impacts  of  complete 
elimination  of  the  salmon  troll  fishery 
north  of  Cape  Falcon,  which  might  be 
accomplished  under  the  flexibility 
provisions  to  deviate  from  the  allocation 
schedule  adopted  by  the  Council  at  its 
November  1988  meeting. 

Response:  The  flexibility  language 
adopted  by  the  Council  cannot  be  used 
to  eliminate  the  salmon  troll  fishery 
north  of  Cape  Falcon.  Therefore,  the 
SEIS  for  the  framework  amendment  and 
the  EA  for  the  amendment  adequately 
address  the  environmental  impacts  of 
the  revised  allocation  scheme. 

Comment  18:  The  amendment  states 
that  recent  total  allowable  ocean 
harvest  quotas  have  been  consistently 
below  those  anticipated.  A  detailed 


analysis  of  the  reasons  for  the  low 
harvest  quotas  is  required  since 
environmental  documents  are  supposed 
to  be  analytical.  This  analysis  must  also 
include  the  past  history  of  the  Council's 
performance  in  monitoring  the  division 
between  Indian  and  non-Indian 
fishermen. 

Response:  The  amendment 
specifically  lists  numerous  reasons  for 
the  reduced  non-Indian  ocean  salmon 
fisheries  north  of  Cape  Falcon,  including 
the  constraints  imposed  by  legal 
obligations  for  treaty  Indian  allocation 
requirements  and  by  inside/outside 
sharing.  In  addition,  the  Council 
annually  produces  a  comprehensive 
review  of  the  coastwide  ocean  salmon 
fisheries,  which  specifically  discusses 
trends  in  stock  assessments  and 
management  concerns.  This  report  is 
distributed  to  the  public  in  February  of 
every  year. 

The  Council  and  Secretary  are 
responsible  for  managing  the  ocean 
fisheries  only.  They  have  no  jurisdiction 
over  non-ocean  fisheries  or  the  actions 
of  other  management  entities  such  as 
the  States  of  Washington  and  Oregon 
and  the  treaty  Indian  tribes.  Ocean 
quotas  are  designed  to  achieve 
appropriate  Court-ordered  and/or 
negotiated  treaty/non-treaty  allocations. 
Details  concerning  regulation  of  non- 
ocean  fisheries  usually  are  not  available 
during  the  Council's  preseason  process 
of  adopting  management  measures 
because  they  have  not  yet  been  agreed 
upon  by  the  State  of  Washington  and 
the  treaty  Indian  tribes.  Consequently,  it 
is  not  possible  for  the  Council  to  predict 
nonocean  treaty/non-treaty  sharing  in 
advance  of  the  fishing  seasons. 

The  Council  has  received  from  the 
Washington  Department  of  Fisheries, 
and  made  available  to  the  public,  a  post- 
season accounting  of  treaty /non-treaty 
sharing  of  certain  key  coastal  coho 
salmon  stocks  for  1985  and  1986. 

Comment  19:  It  is  not  true  for  the  1988 
season  that  the  current  allocation 
schedule  resulted  in  extremely  short 
recreational  seasons.  In  1988  the  entire 
total  allowable  commercial  ocean  catch 
of  coho  was  traded  by  the  commercial 
fishermen  to  the  recreational  fisherj:  a 
large  portion  of  the  chinook  allocated  to 
the  recreational  fishery  remained 
unharvested  at  the  end  of  the  season 
because  achievement  of  coho  quotas 
closed  the  recreational  fishery  before 
the  chinook  quota  could  be  caught. 
Analysis  should  also  include  several 
past  seasons  and  a  discussion  and 
comparison  of  the  status  quo  schedule 
and  the  revised  schedule. 

Response:  The  1988  allocation  north  of 
Cape  Falcon  was  based  on  an 
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agreement  between  representatives  of 
both  commercial  and  recreational  user 
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those  anticipated  at  the  time  the 
allocation  schedule  in  the  framework 


Changes  to  Proposed  Regulations 
This  final  rule  makes  the  following 
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(6)  Redesignate  Appendix  section 
Il.B.2(a)(iv)  as  section  II.E.2(a)(iii],  and 


Executive  Order  12291,  This 
determination  was  based  on  analysis  of 


List  of  Subjects  in  50  CFR  Part  661 
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agreement  between  representatives  of 
both  commercial  and  recreational  user 
groups  to  trade  the  34.000  commercial 
coho  allocated  by  the  framework 
schedule  for  8,500  recreational  chinook. 
Recreational  representatives  agreed  to 
the  species  trades  because  the  increased 
share  of  coho  (and  any  reallocated 
chinook  not  harvested  by  the 
commercial  fishery)  would  extend  the 
recreational  season.  This  agreement  was 
implemented  by  emergency  regulation, 
not  under  the  allocation  schedule  in  the 
FMP.  When  it  was  apparent  that  a 
considerable  amount  of  the  recreationdl 
chinook  quota  would  remain 
unharvested,  it  was  too  late  in  the 
season  for  the  commercial  fishery  to 
take  advantage  of  this  chinook  without 
unacceptable  impacts  on  coho.  It  is  not 
always  possible  to  predict  the  harvest 
ratio  for  the  two  species. 

Table  3  of  the  amendment  shows  that 
the  season  length  for  the  recreational 
fishery  in  1988  was  33  days,  compared 
with  the  1976-1980  average  of  153  days 
and  a  rai^e  of  37  to  107  days  between 
1981  and  1987.  It  is  very  likely  that  in  the 
absence  of  the  trades,  the  recreational 
season  would  have  been  even  shorter. 
Table  3  also  provides  annual  data  on 
season  length  beginning  in  1981. 

Comment  20:  Four  negative  signs  were 
omitted  in  the  draft  amendment  and 
could  have  misled  reviewers  to  conclude 
there  were  no  negative  impacts 
associated  with  the  non-status  quo 
alternatives. 

Response:  In  those  instances  where 
negative  signs  were  inadvertently 
omitted  from  the  discussion  of  the  range 
of  socioeconomic  impacts,  the  text 
immediately  following  clearly  stated 
negative  impacts  were  found  when  the 
two  alternatives  were  compared  with 
the  status  quo.  Also,  references  were 
made  to  tables  that  contained  the 
correct  negative  values. 

Comment  21:  The  amendment  is  false 
when  it  states  that  the  present 
framework  FVIP's  allocation  schedule 
has  not  adequately  served  the 
commercial  and  recreational  fisheries. 
The  amendment  is  also  false  when  it 
states  that  the  failure  of  the  present 
allocation  schedule  has  resulted  in 
failure  to  fully  attain  OY  There  have 
been  no  problems  with  the  allocation 
schedule;  the  real  problem  has  been  the 
lack  of  realistic  quotas  and  the 
flexibility  to  transfer  fish.  To  obtain  OY 
in  the  1988  season,  less  chinook  should 
have  been  allocated  to  the  recreational 
harvest.  The  revised  allocation 
schedule,  however,  allocates  even  mure 
chinook  to  the  recreational  fishery 

Response:  .NOAA  agrees  that  recent 
dllowable  harvest  leveli  of  coho  and 
(.hirook  have  been  consistently  below 


those  anticipated  at  the  time  the 
allocation  schedule  in  the  framework 
FMP  was  proposed  and  implemented. 
These  levels  are  not  expected  to  change 
significantly  in  the  near  future. 
However,  the  current  allocation 
schedule  has  mandated  the  structuring 
of  fishing  seasons  that  are  not  the  most 
beneficial  for  either  the  commercial  or 
recreational  fisheries.  Short  commercial 
all-species  seasons  make  it  difficult  not 
only  to  predict  the  harvest  potential  of 
the  commercial  fleet  and.  thus,  manage 
to  a  quota  without  exceeding  it,  but  also 
to  maximize  the  value  of  the  catch. 
Recreational  seasons  also  have  been 
very  short,  which  has  been  detrimental 
to  local  community  businesses 
dependent  on  fishing  activities.  In 
response  to  these  problems,  the  Council 
recommended  revising  the  allocation 
schedule. 

Although  the  recreational  chinook 
quota  in  1988  was  not  completely 
harvested,  a  larger  recreational  chinook 
allocation  was  built  into  the  revised 
allocation  schedule  to  allow  for 
increased  recreational  fishing 
opportunities  through  a  chinook-only 
recreational  fishery  in  years  of  low 
allowable  coho  harvest,  Inc;orporating 
this  provision  into  the  schedule,  instead 
of  depending  on  preseason  species 
trades,  provides  additional  assurance  to 
local  communities  for  the  base  seasons 
that  can  be  expected. 

Comment  22:  The  amendment  states 
that  a  portion  of  the  loss  to  the 
commercial  sector  by  the  transfer  of  fish 
to  the  recreational  fishery  is  offset  by 
the  ability  and  practice  of  some 
commercial  fishermen  to  move  to  other 
fishing  areas.  This  statement  is 
incomplete  because:  (1)  It  does  not 
identify  the  other  fishing  areas  and  how 
many  VVashinaton  trollers  have  licenses 
m  these  other  areas  or  the  availability 
and  cost  of  these  licenses,  and  (2)  no 
mention  is  made  that  recreational 
fishing  vessels  also  have  the  ability  to 
move  to  other  fishing  areas  and 
participate  in  tuna,  bottomfish.  and 
whale  watching  trips. 

Response:  Appendix  Table  B-2  of  the 
amendment  contains  data  on  interstate 
troller  activity  for  1985,  which  shows 
that,  of  the  vessels  that  participated  in 
the  Washington  fishery.  12  percent  also 
participated  in  Oregon  and/or 
California.  The  availability  and  cost  of 
state  commercial  fishing  licenses  are 
determined  by  the  states  Appendix  B 
mentions  that  many  of  the  recreational 
charter  vessels  operating  in  the  ocean 
also  operate  in  the  Columbia  River. 
However,  local  communities  that 
depend  on  recreational  fishing  as  an 
economic  base  are  unable  to  move. 


Changes  to  Proposed  Regulations 

This  final  rule  makes  the  following 
changes  to  the  proposed  regulations 
found  at  54  FR  2183,  January  19, 1989. 
Items  (1)  through  (4)  are  technical 
corrections  or  clarifications.  Items  (5) 
through  (7)  respond  to  the  Council's 
February  27. 1989.  letter  which  clarifies 
major  aspects  of  Amendment  Issue  2 
(harvest  allocation  north  of  Cape 
Falcon). 

(1)  Add  a  technical  correction  at 
§  661.2  to  remove  a  reference  to  the 
Magnuson  Act  as  being  defined  below 
because  the  technical  amendment 
published  at  53  FR  24644  on  June  29, 
1988,  removed  the  definition  of 
Magnuson  Act  from  Part  661  and  placed 
it  in  a  new  Part  620. 

(2)  Delete  S  661.5(a)(16)  because  the 
provision  prohibiting  fishermen  from 
fishing  without  first  listening  to  the 
telephone  hotline  or  the  U.S.  Coast 
Guard  broadcast  is  unenforceable. 
Fishermen  are  advised  in  Appendix 
section  II.B.ll  to  monitor  the  hotline  or 
broadcast  to  receive  actual  notice  of 
inseason  actions. 

(3)  Revise  S  661.23(a)(2)  and  Appendix 
sections  II.B.ll  and  III.B.2(c)  to  clarify 
that  inseason  actions  will  be  filed  with 
the  Federal  Register  as  soon  as 
practicable,  and  not  as  soon  as 
practicable  following  the  action.  When 
practicable,  inseason  actions  will  be 
filed  before  the  action  becomes 
effective.  In  S  661.23(c)(2),  add  the 
parenthetical  "(telephone  hotline  and 
U.S.  Coast  Guard  broadcasts)"  after 
"actual  notice  of  the  action." 

(4)  Revise  Appendix  section  II.B.2(a)(i) 
subparagraph  (A)  to  clarify  that  the 
allocation  schedule  for  the  area  north  of 
Cape  Falcon  applies  to  allowable  non- 
treaty  ocean  harvest.  Revise  Appendix 
section  n.B.2(a)(i)  subparagraph  (B)  to 
read  "The  initial  allocation  may  be 
modified  annually  in  accordance  with 
paragraphs  (iii)  through  (v)  of  this 
section." 

(5)  Redesignate  Appendix  section 
II.B.2(a)(iii)  as  section  II.B.2(a)(v),  and 
clarify  the  use  of  the  fishery  allocation 
priorities  to  structure  seasons  as 
follows.  The  fishery  allocation  priorities 
will  provide  guidance  in  the  preseason 
process  of  establishing  final  harvest 
allocations  and  structuring  seasons  that 
best  achieve  the  allocation  objectives. 
To  the  extent  fish  are  provided  to  each 
fishery  by  the  allocation  schedule,  these 
priorities  do  not  favor  one  user  group 
over  the  other  and  should  be  met 
simultaneously  for  each  fishery.  Seasons 
may  be  structured  that  deviate  from 
these  priorities  consistent  with  the 
allocation  objectives. 


(6)  Redesignate  Appendix  section 
II.B.2(a){iv)  as  section  II,B.2(al(iii).  and 
clarify  the  preseason  and  inseason 
flexibility  for  deviation  from  the 
allocation  schedule  as  follows. 
Deviations  are  to  better  achieve  the 
allocation  objectives  and  the  fishery 
allocation  priorities.  Preseason  trades 
may  be  made  if  they:  (1)  are  based  upon 
the  recommendation  of  the  commercial 
and  recreational  Salmon  Advisory 
Subpanel  representatives  for  the  area 
north  of  Cape  Falcon:  (2)  simultaneously 
benefit  both  the  commercial  and 
recreational  fisheries  or  benefit  one 
fishery  without  harming  the  other;  and 
(3)  are  supported  by  a  socioeconomic 
analysis  that  compares  the  impacts  of 
the  recommendation  to  those  of  the 
standard  allocation  schedule  to 
determine  the  allocation  that  best  meets 
the  allocation  objectives.  Preseason 
trades  will  use  the  exchange  ratio  of 
four  coho  to  one  chinook  as  a  desirable 
guideline.  Inseason  trades  or  transfers 
may  vary  from  the  guideline  ratio  to 
meet  the  allocation  objectives. 
Deviations  in  geographic  distribution  of 
the  allocation  percentages  that  exceed 
50  percent  of  the  allocation  that  would 
have  been  established  in  the  absence  of 
the  transfer  may  be  made  if  there  is  a 
conservation  need  to  protect  the  weak 
stocks  and  the  deviation  will  provide  a 
larger  overall  harvest  for  the  entire 
fishery  north  of  Cape  Falcon  than  would 
have  been  possible  without  the 
deviation. 

(7)  Add  a  new  Appendix  section 
II.B.2(a)(iv)  to  incorporate  the  allocation 
objectives  that  were  included  in  the 
amendment  but  omitted  from  the 
proposed  regulations. 

Classification 

The  Regional  Director  determined  that 
the  amendment  is  necessary  for  the 
conservation  and  management  of  the 
ocean  salmon  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  a  final 
environmental  impact  statement  for  the 
FMP  and  concluded  that  there  will  be  no 
significant  adverse  impact  on  the  human 
environment.  The  Council  prepared  an 
environmental  assessment  for  this 
amendment.  Based  on  this  assessment, 
the  Assistant  Administrator  for 
Fisheries  concluded  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  rule.  The  environmental 
assessment  is  part  of  the  amendment 
and  may  be  obtained  from  the  Council 
at  the  address  listed  above. 

The  Under  Secretary  of  Oceans  and 
Atmosphere  has  determined  that  this 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 


Executive  Order  12291,  This 
determination  was  based  on  analysis  of 
the  regulatory  impact  review  (RIR) 
prepared  for  this  nile.  This  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
for  purposes  uf  the  Regulatory 
Flexibility  Act.  and  thus  required  an 
initial  regulatory  flexibility  analysis 
(IRFA),  The  RIR/IRFA  is  part  of" the 
amendment  and  may  be  obtained  from 
the  Council  at  the  address  listed  above. 
A  summary  of  the  RIR/IRFA  was 
published  at  54  FR  2182.  January  19, 
1989.  Based  on  comments,  no  changes 
were  made  in  the  initial  RIR/IRFA; 
therefore,  the  document  is  now  a  final 
RIR/RFA. 

The  Assistant  Administrator  for 
Fisheries  has  determined  that  this  rule 
must  be  effective  no  later  than  May  1, 
1989,  at  which  time  commercial  and 
recreational  ocean  salmon  fisheries  off 
the  coasts  of  Washington.  Oregon,  and 
California  are  scheduled  to  open  in 
accordance  with  the  annual 
management  measures.  These 
management  measures  are  based  on  the 
provisions  of  this  rule.  Therefore,  it  is 
impractical  and  contrary  to  the  public 
interest  to  delay  for  30  days  the  effective 
date  of  this  final  rule,  and  the  agency 
finds  good  cause  to  waive  the  delayed 
effectiveness  provision  (5  U.SC. 
553(d)(3))  of  the  Administrative 
Procedure  Act. 

This  rule  contains,  but  does  not  put 
into  effect  a  collection  of  information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act  (PRA)  which 
was  proposed  at  55  FR  119:'6  A  request 
to  collect  this  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  as  provided  by 
section  3504(hl  of  the  PR.^. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington.  Oregon,  and 
California,  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission.  This  determination  was 
submitted  to  the  responsible  state 
agencies  and  the  San  Francisco  Bay 
Commission  for  review  under  section 
307  of  the  Coastal  Zone  Management 
Act.  All  agencies  either  agreed  with  this 
determination  or  failed  to  comment 
within  the  statutory  time  period  for 
comment. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 


List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  28. 19S9. 
lame*  E  Douglas  |r.. 

Deputy  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  661  is  amended 

as  follows: 

PART  661—;  AMENDED) 

1.  The  authority  citation  for  50  CFR 
Part  661  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

S66U    [Amended] 

2.  In  §  661.2,  in  the  definition  for 
Fishery  management  area,  in  paragraph 
(dj,  the  comma  is  replaced  by  a  period 
and  the  phrase  "defined  below."  is 
removed. 

3.  In  S  661.4.  in  paragraph  (a),  in  the 
second  sentence,  the  words  "Except  as 
provided  in  paragraph  (b)  of  this 
section,"  are  added  at  the  beginning, 
and  the  word  "No"  is  revised  to  read 
"no";  paragraph  (b)  is  redesignated  as 
(c);  and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

§  6€1.4     Reporting  requirerTi<T.!&. 
«  «  «  •  « 

[b)  Persons  engaged  in  commercial 
fishing  may  be  required  to  submit  catch 
reports  that  are  specified  annually  under 
S  661.20. 
«        *        •        •        * 

4.  In  S  661.5.  paragraph  (a)(8]  is 
revised  to  read  as  follows: 

S  661.5    Prohibitions. 

(a)  •  *  • 

[8]  Take  and  retain,  possess,  or  land 
any  steelhead  [Salmo gairdneri]  taken 
in  the  course  of  commercial  fishing 
within  the  fishery  management  area, 
unless  such  take  and  retention  qualifies 
as  treaty  Indian  fishing  as  that  term  is 
defined  in  this  Subpart  A  of  this  part. 
*        •        •        •        • 

5.  In  §  661.20,  in  paragraph  (a),  in  the 
introductory  text,  in  the  second 
sentence,  the  words  "and  selective 
fisheries"  are  revised  to  read  "selective 
fisheries,  and  inseason  notice 
procedures";  new  paragrrphs  (a)(l)(iii) 
and  (a)(5)  are  added  to  read  as  follows: 

§  661.20    Annual  actions. 

(a)  •   •   • 

(iii)  Reporting  requirements. 
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(5)  Inseason  notice  procedures. 
Telephone  hotlines  and  US.  Coast 
Guard  broadcasts. 


§M1.21    [AmendMll 

6.  In  §  661.21,  in  paragrjpn  \t\}(\].  she 
words  "by  publishing  a  notice  in  the 
Federal  Register"  are  revised  to  read 
"by  notice  issued":  in  paragraph  (al(2). 
the  words  "by  publication  of  a  notice  in 
the  Federal  Register"  are  re\  ised  to  read 
"by  notice  issued";  and  in  paragraph 
(a)(3),  the  words  "by  publication  of  a 
notice  in  the  Federal  Register"  are 
revised  to  read  "by  notice  iss'jf>d". 

;  661.22    [Amended] 

7.  In  $  661.22(a)  and  in  the  AppondiK. 
in  section  II.A.,  in  section  1I.B.2. 
paragraph  (b)(iii),  in  section  I11.A.2. 
paragraph  (b).  and  in  section  III.A,3  ,  the 
words  "Salmon  Plan  Development 
Team"  are  revised  to  read  "Salmon 
Technical  Team". 

8.  In  §661.23,  paragraph  (d)  is 
removed,  paragraphs  (e)  and  (f]  are 
redesignated  (d)  and  (e),  and  paragraphs 
(a)  through  (c)  are  revised  to  read  as 
follows: 

§  661.23    Notlc*  procadurcs. 

(al  Sotificatjnn.  (1)  Annual  and 
certain  other  actions  taken  under 
§1  661.20  and  661.22  will  be  by  notice 
filed  with  the  Federal  Register. 

(2)  Inseason  actions  taken  under 
§  661.21  will  be  by  notice  available  from 
telephone  hotlines  and  U.S.  Coast  Guard 
broadcasts  as  specified  annually  under 
§  661.20(a).  Inseason  actions  will  also  be 
filed  with  the  Federal  Register  as  soon 
as  practicable 

(b)  If  time  allows,  the  Secretary  will 
invite  public  comment  prior  to  the 
effective  date  of  any  notice  filed  with 
the  Federal  Register.  If  the  Secretary 
determines,  for  good  cause,  that  a  notice 
must  be  filed  without  affording  a  pnor 
opportunity  for  public  comment,  public 
comments  on  the  notice  will  be  received 
by  the  Secretary  for  a  period  of  l5  days 
after  the  filing  of  the  notice  with  the 
Federal  Register 

(c)  Effective  dates.  (1)  Notice  of 
annual  and  certain  other  actions  taken 
under  §5  661.20  and  661.22  will  be  filed 
with  the  Federal  Register  and  will  be 
effective  upon  filing,  unless  a  later  time 
IS  specified  in  the  notice. 

(2)  Notice  of  inseason  actions  taken 
under  {  661.21  will  be  effective  from  the 
time  specified  in  the  actual  notice  of  the 
action  [telephone  hotline  and  U.S.  Coast 
Guard  broadcasts),  or  at  the  time  the 
notice  filed  with  the  Federal  Register  is 
pffpctive.  whichever  comes  first, 

(3)  Any  notice  issued  under  this 
section  will  remain  in  effect  until  the 


exp;.'a!ion  d.i!f  stated  m  the  notice  or 
until  rescinded,  modified,  or  superseded. 
However,  no  notice  of  an  inseason 
action  has  any  effect  beyond  the  end  of 
the  calendar  year  in  which  it  is  issued. 

9  In  the  Appendix,  in  section  II.B.l.,  in 
paragraph  (c),  in  the  second  sentence, 
the  words  "desired  level  of  escapement 
for  a  four-year  ocean  manaaement 
period"  are  revised  t(i  read  "established 
escapement  eoal" 

10  In  the  Appendix,  m  section  II.B.l., 
m  pa.'-agraph  (d).  the  sixth  sentence 
(The  maximum  season  length  off  the 
Oregon  coast  will  be  May  1  through 
October  31.")  is  removed,  and  the  words 

during  the  period  September  15  through 
October  31"  m  the  la.st  sentence  are 
removed 

11,  In  the  .Appendix,  in  section  II, B, 2.. 
paragraphs  (aj(i)  through  (iv)  are  revised 
and  a  new  paragraph  (a)(vj  is  added  to 
read  as  follows: 

Appendix 

U,  .'V'lnudl  Chfir.ufs  'o  VlriiiHUfmt-nt 
Specifjcat;  jii.H 

•  *  •  •  * 

B,  Procedures  for  Establishing  and 
Adjusting  Annual  ManaMfment  Me.j.sarf», 

*  •  •  •  t 

2.  Allocation  of  ocean  har\.('st  ievt'ls. 

(a)  •  •  * 

(i)  Allocation  schedule  jA)  Initial 
allocation  of  coho  and  chinook  salmon  north 
of  Cape  Falcon,  Oregon,  will  he  ha<ied  on  the 
following  schedule: 


Psfcentage  ' 

harvest  ittxxisancJs  ot  hs*i) 

CorrwTKW- 
ciat 

Recre- 
atxxial 

Cono 

0-300  „     

25 

75 

-.TOO    

60 

40 

Ctiinook. 

fVlOO               

SO 

50 

>' 00-150 __ 

60 

40 

>150..      _     .. 

70 

30 

'  T!t«  perc«ota9e  allocatwo  »  tie<ed  and  must  be 
calculated  in  additive  steps  wtieo  trie  harvest  levet 
exceeds   trie   rutial   Her    For   example,    lor   •   total 

allowatite  ocean  harvest  of  150.000  ctimook,  tf>e 
recreational  allocation  would  be  equal  to  50  percent 
ot   "00  000  cNrxx*  plus  40  percent  o»  50,000  chH 

look  Of  50, OCX)   -   20  000  ^  70  000  otiinook- 

!lil  The  initial  allocation  may  be  modified 

annually  in  accordance  with  paragraphs  (iii) 
ihroush  |v)  of  this  section, 

(ii)  Total  allowable  ocean  harvest  will  be 
maximized  to  the  extent  possible  consistent 
w!!h  treaty  obligations,  state  fi,shery  needs, 
and  spawning  rpquirements  pAery  effort  will 
be  made  to  establish  seasons  and  gear 
rpq;;ir»'ments  that  provide  troll  and 
rf'TPational  fleets  a  reasonable  opportunity 
to  rutr.h  the  availnble  harvest  These  may 
incJjde  smgle-species  directed  fisheries  with 
landing  restrictions  for  other  species. 


(ill)  The  following  deviations  from  the 
allocation  schedule  will  be  allowed  annually. 
These  deviations  pi^vide  flexibility  to 
account  for  the  dynamic  nature  of  the 
fishenes  and  better  achieve  the  allocation 
objectives  and  fishery  allocation  priorities  in 
paragraphs  2.(a)  (iv)  and  (v)  of  this  section. 

(A)  Pi^season  species  trades  (chinook  and 
coho)  may  be  made  if  they  are  based  upon 
the  recommendation  of  the  commercial  and 
recreational  Salmon  Advisory  Subpanel 
representatives  for  the  area  north  of  Cape 
Falcon;  simultaneously  benefit  both  the 
commercial  and  recreational  fisheries  or 
benefit  one  fishery  without  harming  the  other, 
and  are  supported  by  a  socio-economic 
analysis  that  compares  the  impacts  of  the 
recommendation  to  those  of  the  standard 
allocation  schedule  to  determine  the 
allocation  that  best  meets  the  allocation 
objectives.  This  analysis  will  be  made 
available  to  the  public  during  the  preseason 
process  for  establishing  annual  management 
measures. 

(B)  Inseason  transfers,  including  species 
trades  of  chinook  and  coho,  may  be  permitted 
in  either  direction  between  commercial  and 
recreational  fishery  quotas  to  allow  for 
uncatchable  fish  in  one  fishery  to  be 
reallocated  to  the  other.  Fish  will  be  deemed 
uncatchable  by  a  respective  commercial  or 
recreational  fishery  only  after  considering  all 
possible  annual  management  actions  to  allow 
for  their  harvest  that  are  consistent  with  the 
harvest  management  objectives  specified  in 
the  FMP  including  consideration  of  single 
species  fisheries.  Implementation  of  inseason 
transfers  will  require  consultation  with  the 
pertinent  commercial  and  recreational 
Salmon  Advisory  Subpanel  representatives 
from  the  area  involved  and  the  Salmon 
Technical  Team,  and  a  clear  establishment  of 
available  fish  and  impacts  from  the  transfer. 

(C)  Preseason  trades  will  use  an  exchange 
ratio  of  four  coho  to  one  chinook  as  a 
desirable  guideline.  Inseason  trades  or 
transfers  may  vary  from  the  guideline  ratio  to 
meet  the  allocation  objectives  in  paragraph 
2.(a)(iv)  of  this  section. 

(D)  TTie  percentages  presented  in  the 
allocation  schedule  are  averages  for  the 
entire  area  between  Cape  Falcon  and  the 
U.S.-Canada  border.  The  geographic 
distribution  of  the  allocation  percentages 
may  be  varied  by  major  subareas  (i.e..  north 
of  Leadbetter  Point  and  south  of  Leadbetter 
Point)  if  there  is  need  to  do  so  to  protect  the 
weak  stocks.  Deviations  from  the  overall 
percentages  in  each  major  subarea  will 
generally  not  exceed  50  percent  of  the 
allocation  of  each  species  that  would  have 
been  established  in  the  absence  of  the 
transfer.  Deviation  of  more  than  50  percent 
will  be  based  on  a  conservation  need  to 
protect  the  weak  stocks  and  will  provide 
larger  overall  harvest  for  the  entire  fishery 
north  of  Cape  Falcon  than  would  have  been 
possible  without  the  deviation. 

(iv)  The  goal  of  allocating  ocean  harvest 
north  of  Cape  Falcon  is  to  achieve,  to  the 
greatest  degree  possible,  the  following 
objectives  for  the  commercial  and 
recreational  fisheries.  When  deviation  from 
the  allocation  schedule  is  being  considered, 
these  objectives  will  serve  as  criteria  to  help 


determine  whether  a  user  group  will  benefit 
from  the  deviation. 

[A]  Provide  recreational  opportunity  bv 
maximizing  the  duration  of  the  fishing  season 
while  minimizing  daily  and  area  closures  und 
restrictions  on  gear  and  daily  limits 

(B)  Maximize  the  value  of  the  commercial 
harvest  while  providing  fishenes  of 
reasonable  duration. 

(v)  The  following  fishen,-  allocation 
priorities  will  provide  guidance  in  the 
preseason  process  of  establishing  final 
harvest  allocations  and  structuring  seasons 
that  best  achieve  the  allocation  ohiectives. 
To  the  extent  fish  are  provided  to  each 
fishery  by  the  allocation  schedule,  these 
priorities  do  not  favor  one  user  group  over 
the  other  and  should  be  met  simultaneously 
for  each  fishery.  Seasons  may  be  structured 
that  deviate  from  these  priorities  consistent 
with  the  allocation  objectives. 

(A)  At  total  allowable  harvest  levels  up  to 
300.000  coho  and  100.000  chinook:  For  the 
recreational  fishery,  provide  coho  for  a  late 
)une  through  early  September  all-species 
season:  provide  chinook  to  allow  access  to 
coho  and,  if  possible,  a  minimal  chinook-only 
fishery  prior  to  the  all-species  season:  and 
ad)ust  days  per  week  and/or  institute  area 
restrictions  to  stabilize  season  duration.  For 
the  commercial  fishery,  provide  chinook  for  a 
May  and  early  June  chinook  season  and 
provide  coho  for  hooking  mortality  and/or 
access  to  a  pink  fishery,  and  ensure  that  part 
of  the  chinook  season  will  occur  after  June  1. 

(B)  At  total  allowable  harvest  levels  above 
300.000  coho  and  above  100.000  chinook:  For 
the  recreational  fishery,  relax  any  restrictions 
in  the  all-species  fishery  and/or  extend  the 
all-species  season  beyond  Labor  Day  as  coho 
quota  allows:  provide  chinook  for  a  Memorial 
Day  through  late  June  chinook-only  fishery: 
and  adjust  days  per  week  to  ensure 
continuity  with  the  all-species  season.  For  the 
commercial  fishery,  provide  coho  for  an  all 
species  season  in  late  summer  and/or  access 
to  a  pink  fishery:  and  leave  adequate  chinook 
from  the  May  through  June  season  to  allow 
access  to  coho. 

12.  In  the  Appendix,  in  section  I1.B.7., 
in  paragraph  (a),  the  second  sentence  is 
removed;  paragraphs  (c)  (i)  through  (iii) 
are  removed;  paragraphs  (c)  (iv)  and  (v) 
are  redesignated  as  (c)  (i)  and  (ii), 
respectively;  paragraphs  (d)  (i)  and  (ii) 
are  removed;  and  paragraph  (d) 
introductory  text  and  paragraph  (d)(i!i) 
are  redesignated  as  paragraph  (d). 

13.  In  the  Appendix,  in  section  II. B,. 
new  paragraphs  11  and  12  are  added  to 
read  as  follows: 


B,  •  •  • 

11.  Inseason  notice  procedures 
Telephone  hotlines  and  U,S,  Coast  Guard 
broadcasts  will  provide  actual  notice  of 
inseason  actions  for  commercial,  recreational, 
and  treaty  Indian  fishing.  Fishermen  must 
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mor.i!or  ei'.her  or  bo»h  [r.^rTtiition  sources. 
Insedson  actions  will  also  be  published  in  the 
Federal  Register  as  soon  ds  practicable. 

12.  Reporting  reqairflrner.ts 

Rfporting  requit^menls  for  commercial 
["ishmj?  nay  be  imposed  8S  necessary  to 
ensure  (imely  and  accurate  assessment  of 
catches  in  regulatory  areas  subject  to  quota 
•nanagement.  Such  repor's  are  subject  to  the 
hmi'ations  described  herein.  Persons  engaged 
in  commereial  fishing  in  a  regulatory  area 
subject  to  quo'a  management  and  landing 
their  catch  m  another  regulatory  area  open  to 
fishing  may  be  required  to  transmit  a  brief 
radio  report  prior  to  leaving  'he  first 
regulatory  area.  The  regulatory  areas  subject 
to  these  reporting  requirements,  the  coi^'e-r.'.s 
of  the  radio  reports,  and  the  entities  receiving 
the  reports  wiil  be  specified  annually. 


14.  In  the  Appendix,  in  spction  IlI.A.l., 
the  words  "by  publishing  a  notice  in  the 
Federal  Register"  are  rpvised  to  read 
"by  notice  issued '- 

15.  In  the  Appendix,  in  section  IIi.B.2., 
paragraph  (cj  is  revised  to  read  :is 
follows: 
I 

III,  Inseason  Chjng"s  to  Man.'ij;emen' 
Vtedsures 
*  •  •  •  • 

B.  General  procedures  fur  flexible  inseason 

management  provisions 


(c)  Notice  of  inseason  actions  will  he 
available  through  telephone  hotlines  and  U.S. 
Coast  Guard  broadcasts  In  addition,  notice 
of  inseason  actions  will  be  filed  with  the 
Federal  Register  as  soon  as  practicable. 
•         •         «         «         • 

16.  In  the  Appendix,  in  section  IV. A.. 
in  the  table  'Summary  of  Specific 
Management  Goals  for  Stocli.3  in  the 
Salmon  Management  Unit."  in  the  third 
column,  the  heading  "Rebuilding 
schedule"  and  the  accom.par.\ing  text  in 
the  column  is  removed:  m  the  row  for 
Klamath  Fall  Chmool<.  m  the  second 
column,  the  words  "97.500  natural; 
17,500  hatche:^^"  are  revised  to  read    3i 
percent  of  the  potential  adults  from  each 
brood  of  natural  spawners,  but  no  fewer 
than  35,000  naturally  spawning  adults  in 
any  one  year  '":  and  footnote  3  is 
revised  to  read  "The  minimum 
escapement  fioor  of  35.000  naturally 
spawning  adults  may  be  modified  only 
by  amendment  to  the  FMP  ' 
IFR  Doc  89-;i1634  Filed  5-t-fl«  ^Zd  am) 
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This  section  of  ttie  FEDERAL   REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations    The  purpose  of  these   notices 
IS  to  give  Interested   persons  an 
opportunity  to  participate  in  the  ru'e 
making  prior  to  the  adoption   of  the   final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  89-ACE-091 

Proposed  Alteration  of  Transition 
Area— Maryvllle,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  alter 
the  700-foot  transition  area  at  Maryville, 
Missouin.  The  present  transition  area 
does  not  encompass  certain  airspace 
above  Ranking  Airport  near  Maryville, 
Missouri.  The  purpose  of  this 
a.mendment  is  to  include  that  airspace  in 
the  Maryville  transition  area 
designation. 

DATES:  Comments  must  be  received  on 
or  before  June  7, 1989, 

ADDRESSES:  Send  comments  on  the 

proposal  to:  Federal  Aviation 

Administration,  Manager.  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division,  ACE-540,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 

The  official  docket  m.ay  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration.  Room  1558. 
601  East  12th  Street.  Kansas  City, 
Missouri. 

An  informal  docket  ma\'  be  examined 
at  the  Office  of  the  Manager.  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp.  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Br.inch.  Air  Traffic  Division,  ACE-5-40, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 

such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  dale  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received,  .All 
comments  received  will  be  avaiLVtiie 
both  before  and  after  the  clcismg  dntc 
for  comments  in  the  Rules  Docker  fur 
examination  by  interested  persons 

Availability  of  NPRM 

-Any  p(,'rs!)n  may  obtain  a  copy  of  tins 
•NPRM  by  sulimitting  a  request  to  the 
Federal  A^uition  Administration,  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street.  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPR.M's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  ci(sc:r:l)."s  the  application 
procedure. 

The  Proposal 

The  F.'\.A  IS  considering  an 
a.nieruiment  to  Section  71.181  of  the 
Federal  .Aviation  Regulations  (14  CFR 
Part  71,  Subpart  G)  to  alter  the  700-foot 
transition  area  at  Maryville.  Missouri. 
During  an  FAA  review  process,  it  was 
noted  that  there  was  a  cutout  in  the 
transition  area  airpsace  over  the 
Ranking  Airport,  near  Maryville, 
Missouri.  This  cutout  is  unnecessary 
Since  V'FR  operations  to  or  from  the 
Ranking  Airport  are  not  prohibited 
below  the  floor  of  the  transition  area. 
This  purpose  of  this  amendment  is  to 
include  that  airspace  in  the  Maryville 
transition  area  designation. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  "400  RE,  dated  January  3, 
1989. 

The  F/\A  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipate  impact  is  so 
minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

i.iHt  o!  Subiei  ts  in  U  H  K  i\irt  71 
Aviation  safety.  Transition  areas. 

I  hi-  i'mpixiHi   'I'TiciKhrirn: 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71 —DESIGNATION  OF  FrDCRAt 

AIRWAYS.  AREA  LOW  ROUTtS. 
CONTROLLED  AIRSPACE   ,ANi:> 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

Mar}-ville,  Missouri  {Revised) 

That  airspace  extending  upward  from  700 
feet  atkove  the  surface  within  a  5-mile  radius 
of  the  Maryville  Memorial  Airport  (lat.. 
40*21'00'  N.,  long.  94*54'45"  W.).  and  3  mile* 
either  side  of  the  333*  bearing  froiri  the 
Emville.  Missouri,  NDB  (lat.  40"20'54'  N.. 
long.  94*5455'  W.)  from  the  5-mile  radius  to 
8.5  miles  northwest  of  the  NDB. 

Issued  in  Kansas  City.  Missouri,  on  April 
14.  1989. 

Richard ).  Tomany, 
Acting  Manager.  Air  Traffic  Division. 
[FR  Doc.  89-10665  Filed  5-3-89;  8.45  amj 
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14  CFR  Part  71 

(Alrapac*  Docket  No.  8»- A  SO- 17] 

Proposed  Revocation  of  Transition 
Area,  Andrews,  SC 

AGENCY-.  Fodercd  Aviation 

Admmistra'iop.  (FAA),  DOT. 

ACTION:  N'otice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  .Andrews,  SC,  Transition 
Area  The  Transition  Area  was 
established  !o  provide  controlled 
airspace  protection  for  instrument  Flight 
Rule  (IFR)  operations  at  the  .Andrews 
Municipal  .Airport,  The  Punch 
Nondiroctional  Radio  Beacon  (NDB) 
which  supports  the  only  Standard 
Instrument  Approach  Procedure  (SI.AP) 
to  the  airport  is  being  decommissioned. 
Thus,  a  need  no  longer  exists  for  the 
Transition  .Area.  This  proposed 
rulemaking  action  would  also  change 
the  operating  status  of  the  airport  from 
'FR  to  Visja!  Flight  Rule  (VFR). 
DATES:  Comments  must  be  received  on 
r.  before,  [une  tO,  1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Avia'ion  Administration.  ASO-530, 
Manager,  .Airspace  and  Procedures 
Hranch.  Docket  .\o.  89-ASO-17.  P.O. 
Box  20636,  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
m  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652. 
3400  .N'orman  Berry  Drue.  East  Point, 
Georgia  30344.  telephone:  (404)  763-7646 
FOR  FURTHER  INFORMATION 
contact:  [ames  G  Walters,  .Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P  0.  Box 
20^36,  Atlanta.  Georgia  30320;  telephonei 
(404)  763-7646, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  par'ies  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comm.ents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  econom.ic. 
en\:ronmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above,  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commen's  on  this  notice  must  submit 
with  those  comments  a  self-addressed. 


stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  AH  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652,  3400  Norman  Berry 
Drive,  East  Point.  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR.Mj 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO)- 
530).  Air  Traffic  Division.  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPR.M  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FA.A  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  Andrews.  SC, 
Transition  Area.  The  Transition  .Area 
was  initially  established  to  provide 
controlled  airspace  protection  for  IFR 
operations  at  the  .Andrews  Municipal 
Airport.  Since  the  Punch  .NDB  is  being 
decommissioned  and  the  airport  is  no 
longer  served  by  a  published  Standard 
Instrument  Approach  Procedure,  the 
Transition  .Area  is  no  longer  required  for 
protection  of  IFR  aeronautical 
operations.  This  action  would  also 
change  the  operating  status  of  the 
Andrews  Municipal  Airport  from  IFR  to 
VFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 


"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  area. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  L'  S.C.  1.34a(a),  1354(a),  ISlft 
Executive  Order  10854:  49  U,S,C.  106(g) 
(Revised  Public  Law  97-449,  [jnuary  12, 
]t)83i;  14  CFR  11, H9 

§71.181    [Amended] 

2,  §  71.181  is  amended  as  follows: 
Andrews,  SC  (Removed) 

Issued  in  East  Point,  Georgia,  on  April  20, 
1989. 
William  D.  Wood, 

Ading  Manager.  Air  Traffic  Division, 

Soat.hcrn  Region. 

[FR  Doc,  89-10666  Filed  5-3-89;  6:45  am] 

BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

23  CFR  part  658 

(FHWA  Docket  No.  87-1,  Notice  No.  3) 

RIN2125-AC10 

Truck  Size  and  Weight;  Reasonable 
Access 

agency:  Federal  Highway 
Administration  (FHWA).  DOT, 
ACTION:  Proposed  rule;  extension  of 

comnient  period. 

SUMMARY:  The  FHWA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  which 
was  published  in  the  Federal  Register  on 

December  30,  1986  (53  FR  53006). 
Through  this  NPRM,  the  FHWA 
requested  comments  from  all  interested 


and/or  affected  parties  regarding  the 
proposed  changes  that  would  define 
"terminals"  and  establish  national 
minimum  access  requirements  for 
ST.AA-defined  commercial  vehicles  to 
and  from  the  National  Network,  The 
comment  period  is  presently  scheduled 
to  close  May  1, 1989,  The  FHWA  has 
received  several  communications 
supportino  or  opposing  an  extension  of 
the  comment  period.  Those  supporting 
the  extension  wanted  to  have  the 
benefit  of  the  results  of  the 
Transportation  Research  Board  study  on 
"reasonable  access"  before  commenting. 
Those  opposed  to  the  extension  felt  that 
any  delay  would  postpone 
implement,ition  of  a  needed  action  still 
further.  After  weighing  both  positions, 
the  FHWA  has  decided  to  provide  the 
additional  opportunity  for  comment. 
The  comnient  period  is.  therefore, 
being  extended  to  Friday,  September  1. 
1989. 

DATE:  Comments  must  be  received  on  or 
before  September  1, 1989. 
ADDRESS;  Submit  written,  signed 
comments  to  FHWA  Docket  .No.  87-1, 
Room  42;32,  i  iCC-lO,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration.  400  Seventh  Street,  SW,. 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  com.ments,  submit  a 
floppy  disk  (either  1,2Mb  or  360Kb 
density)  in  a  format  that  is  compatible 
with  either  word  processing  programs. 
Word  Perfect  or  WordStar,  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a,m,  to  3:30  p,m,  ET,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard, 
FOR  FURTHtR  INFORMATION  CONTACT: 
Mr,  Kevin  E,  Heanue,  Office  of  Planning, 
(202)  366-2931,  Mr,  John  F,  Grimm. 
Office  of  Motor  Carrier  Information 
Management  and  Analvsis,  (202)  366- 
4039,  or  M-   David  C,  Oliver,  Office  of 
the  Chief  Cnunsel,  (202)  366-1356, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW,,  Washington,  DC 
20590,  O^n-e  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  ET.  Monday  through  Friday, 
except  legal  holidays. 

(Sees.  133.  4:1.4-2,  413,  and  416  of  Pub  L,  97- 
424.  96  Stat.  2097  (23  U.S.C.  127:  49  U.S.C. 
2311,  2313,  and  app.  2316),  as  amended  by 
Pub.  L.  98-17,  97  Stat,  59.  and  Pub,  L,  98-554, 
98  Stat.  2829:  23  U.S.C.  315:  and  49  CFR  1.48) 

Issued  on  April  26. 1989. 
R.D.  Morgan, 
Executivp  Director. 
[FR  Doc.  89-10653  Filed  5-3-89;  8:45  am] 

BILLING  CODE  4910-2I-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 
45  CFR  Part  233 
RIN  0970-AA47 

Aid  to  Families  With  Dependent 
Children;  Adult  Assistance  Programs; 
Exclusion  of  Indian  Trust  Funds  and 
Alaska  Native  Claims  Settlement  Act 
Distributions 

AGENCY:  Family  Support  Administration. 

HHS. 

ACTION:  Proposed  rules. 

summary:  The  proposed  rules  would 
update  the  statutory  exclusions 
contained  in  regulations  for  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  and  the  adult 
assistance  programs  in  Guam,  Puerto 
Rico  and  the  Virgin  Islands,  by  adding 
the  incom.e  and  resources  exclusions 
provided  under  section  4  of  Pub.  L.  97- 
458,  section  2  of  Pub.  L.  98-64  and 
section  15  of  Pub.  L.  100-241.  Section  4 
of  Pub.  L.  97-458  provides  that  Indian 
judgment  funds  that  are  held  in  trust  by 
the  Secretary  of  the  Interior  or 
distributed  per  capita  pursuant  to  a  plan 
prepared  by  the  Secretary  of  the  Interior 
and  not  disapproved  by  a  joint 
resolution  of  the  Congress  are  excluded 
from  income  and  resources.  Section  2  of 
Pub  L.  98-64  provides  that  all  funds  held 
in  trust  by  the  Secretary  of  the  Interior 
for  an  Indian  tribe  and  distributed  per 
capita  to  members  of  that  tribe  are 
excluded  from  income  and  resources. 
Section  15  of  Pub.  L.  10O-241  provides 
that  the  following  distributions  from  a 
Native  Corporation  formed  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  will  be  excluded  from 
income  and  resources:  (1)  Cash  to  the 
extent  that  it  does  not,  in  the  aggregate, 
exceed  S2,000  per  individual  per  annum; 
(2)  stock:  (3)  a  partnership  interest;  (4) 
land  or  an  interest  in  land;  and  (5)  an 
interest  in  a  settlement  trust.  Under  the 
current  rules,  only  tax-exempt  portions 
of  A.NCSA  distributions  are  excluded. 
DATES:  interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  these  regulations  no  later 
than  July  3, 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Administrator,  Family  Support 
Administration,  Attention:  Ms.  Diann 
Dawson,  Director,  Division  of  Policy, 
Office  of  Family  Assistance,  Fifth  Floor, 
370  L"Enfant  Promenade,  SW., 
Washington,  DC  20447,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 


inspected  during  the  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Diann  Dawson,  Office  of  Family 
Assistance,  Fifth  Floor,  370  LEnfant 
Promenade,  SW.,  Washington,  DC  20447. 
telephone  (202)  252-5116. 

SUPPLEMENTARY  INFORMATIOM: 

Implementation  of  Fub.  L.  97-458  and 
i'ub.  L9&-64 

Section  4  of  Pub.  L  97-458,  enacted 
January  12, 1983,  amended  section  7  of 
Pub.  L  93-134  and  provides  that  certain 
Indian  judgment  funds  that  are  held  in 
trust  by  the  Secretary  of  the  Interior  or 
are  distributed  on  a  per  captta  basis 
pursuant  to  a  plan  prepared  by  the 
Secretary  of  the  Interior  and  not 
disapproved  by  a  joint  resolution  of  the 
Congress,  and  purchases  made  with 
such  funds,  are  excluded  from  income 
and  resources  under  Social  Security  Act 
programs.  Indian  judgment  funds 
include  interest  and  investment  income 
accrued  while  the  funds  were  held  in 
trust. 

Section  2  of  Pub.  L  98-64  removes  the 
requirement  that  trust  funds  must  derive 
from  judgments  granted  to  Indian  tribes 
as  a  result  of  successful  claims  against 
the  United  States  in  order  to  be  subject 
to  the  exclusion  provisions  in  section  7 
of  Pub.  L  93-134,  as  amended  by  section 
4  of  Pub.  L.  97-458.  Section  2  of  Pub.  L 
98-64  provides  for  the  exclusion  of  funds 
which  are  held  in  trust  by  the  Secretary 
of  the  Interior  for  an  Indian  tribe  and 
distributed  on  a  per  capita  basis  to 
members  of  that  tribe,  and  purchases 
made  with  such  funds.  (These  trust 
funds  do  not  include  the  Indian 
judgment  funds  subject  to  Pub.  L  97- 
458.)  Trust  funds  include  interest  and 
investment  income  accrued  while  the 
funds  are  held  in  trust.  Under  the 
proposed  rules,  the  exclusion  would  be 
extended  to  initial  purchases  made  with 
judgment  funds  under  Pub.  L  97-458  and 
other  trust  funds  under  Pub.  L  98-64.  For 
example,  if  an  AFDC  family  receives  a 
cash  distribution  from  the  Secretary  of 
the  Interior  under  Pub.  L.  97-458,  and 
uses  it  to  buy  $1,000  worth  of 
commodities,  both  the  cash  distribution 
itself  (while  the  family  holds  it)  and  the 
commodities  purchased  with  the 
distribution  would  be  excluded  from 
income  and  resources  for  AFDC 
purposes.  However,  should  the  family 
sell  the  commodities  at  some  future 
time,  then  the  proceeds  of  the  sale 
would  be  counted.  This  is  because  the 
proceeds  so  received  and  their 
subsequent  use  result  from  a  voluntarj' 
commercial  transaction  (i.e.,  a  sale  of 
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soodsl  rather  than  from  a  distnbution  by 
the  Secretary  of  the  Intenor  of  funds 
held  in  trust.  It  is  only  these  latter 
distributions  that  the  Congress  sought  to 
protection  Pub,  L  97^58.  A  similar 
analysis  applies  to  trust  fund 
distributions  made  under  Pub,  L.  98-64. 

Action  Transmittal  Number  SSA-AT- 
8J-27  was  issued  on  December  5.  1983  !o 
advise  pubHc  assistance  agencies  about 
the  income  and  resources  exclusions 
required  by  P^jb,  L.  97-458  and  Pub  L. 
98-64.  The  Action  Transm.ittal  provides 
that  any  purchases  made  with  Indian 
judgment  funds  or  other  trust  funds  held 
by  the  Department  of  Interior  and 
distributed  on  a  per  capita  basis  to 
members  of  an  Indian  tnbe  are  excluded 
from  income  and  resources.  We 
recognize  that  som.e  States  may  have 
interpreted  the  exclusion  to  include 
subsequent  purchases  even  though  the 
suhiert  was  not  specifically  addressed. 
Therefore,  we  plan  to  amend  5  233  20  by 
revising  paragraphs  (a)(-l|fiil(e)  and  by 
adding  two  new  paragraphs  (a)(4|(ii)  (;;) 
and  [o]  to  incorporate  the  provisions  of 
section  4  of  Pub,  L.  97-158,  and  section  2 
of  Pub.  L.  98-64. 

Implementation  of  Pub.  L  100-241.  the 
.Maska  Native  Claims  Settlement  .Act 
.Amendments  of  1967 

Section  15  of  Pub.  L  100-241,  enacted 
February  3, 1988,  amended  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA) 
by  adding  a  new  section  29(c)  which 
provides  that  the  following  types  of 
distributions  received  from  a  .Native 
Corporation  shall  be  excluded  from 
income  and  resources:  (1)  Cash        . 
(including  cash  dividends  on  stock  ' 
received  from  a  Native  Corporation]  to 
the  extent  that  it  does  not,  in  the 
aggregate,  exceed  $2,000  per  individual 
per  annum:  (2)  stock  (including  stock 
issued  or  distributed  by  a  Native 
Corporation  as  a  dividend  or 
distribution  on  stock);  (3)  a  partnership 
interest:  (4)  land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock);  and 
(5)  an  interest  in  a  settlement  trust. 

Under  the  proposed  rules,  the  new 
income  and  resources  exclusions 
mandated  by  section  29(c)  would 
replace  the  current  exclusion  of  tax- 
exempt  ANCSA  payments  in 
i  233.20(a)(4)(ii)(A).  With  respect  to  the 
excluston  of  cash  payments,  the  phrase 
"per  annum"  is  interpreted  to  mean  per 
calendar  year.  We  considered  allowing 
States  the  flexibility  to  interpret  the 
phrase  "per  annum"  in  establishing  the 
penod  for  applying  the  $2,000  maximum 
for  excluding  cash  payments  under  Pub. 
L  100-241,  This  option  was  not  selected 
because  the  same  phrase  applies  to  the 


Supplemental  Security  Income  (SSI) 
program.  Therefore,  for  program 
consistency,  we  have  interpreted  "per 
annum"  to  mean  per  calendar  year 
because  it  is  the  interpretation  that  the 
SSI  program  finds  administratively 
feasible.  With  respect  to  the  exclusion 
of  resources,  we  interpret  the  statute  to 
permit  a  maximum  of  $2,000  in 
iif,:cumu!ated  cash  to  be  excluded  from 
resources  for  each  individual. 
Otherwise,  an  individual  would  be  able 
to  accumulate  substantial  resources 
over  a  period  of  years  that  would  not  be 
considered  in  determining  eligibility.  We 
view  this  as  inconsistent  with  the 
establishment  of  a  $2,000  cap  that 
specifically  applies  to  resources  held 
during  a  year.  For  example,  where  $2,000 
in  cash  payments  is  received  by  a 
recipient  in  one  calendar  year  and 
retained  into  the  next  year,  cash 
payments  (up  to  $2,000)  received  m  the 
subsequent  year  would  be  excluded 
from  income  m  the  month(s)  received, 
but  counted  as  resources,  if  retained 
beyond  that  month(s). 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  do  not  meet  any  of 
the  three  criteria  which  require  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  Specifically,  the 
regulations  will  not  have  any  annual 
effect  on  the  economy  of  more  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  aaencies,  or 
geographic  regions;  and  will  not  have 
significant  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-baiied  enterprises  to  compete 
with  foreign-based  enterprises  m 
domestic  or  export  markets. 

Nationally.  we  have  determined  that 
the  Federal  share  of  the  cost  of 
adiJitional  assistance  payments  under 
the  AFDC  and  adult  assistance 
programs  resulting  from  the  trust  funds 
exclusions  required  under  Pub,  L.  97-458 
and  Pub.  L.  98-64  would  be  $696,960  per 
year.  The  Federal  share  of  the  cost  of 
additional  assistance  payments 
resulting  from  the  Alaska  Native  Claims 
Settlement  Act  exclusions  required  by 
Pub.  L  100-241  would  be  $1,878,108  per 
year  Therefore,  the  estimated  annual 
result  would  be  a  cost  of  $2,575,068.  For 
the  most  part,  these  costs  are  the  direct 
result  of  the  legislation  and  not  the 
discretionary  la'itude  of  the  Secretary, 
The  reeulations  w;l!  also  have  a  cost 
impact  on  .Medicaid  and  other  Federal 
programs  which  consider  the  receipt  or 


amount  of  AFDC/adult  assistance  as  an 
eligibility  factor. 

Paperwork  Reduction  Act 

We  certify  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  they  primarily  affect 
State  governments  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
The  Regulatory  Flexibility  Act.  is  not 
required. 

These  regulations  are  issued  under  the 
authority  of  section  4  of  Pub.  L.  97-458, 
section  2  of  Pub.  L.  98-64,  section  15  of 
Pub.  L  100-241,  and  section  1102  of  the 
Social  Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13.780  Assistance  Payments 

.Maintenance  Assistance) 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs-social 
programs,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  29.  1988. 
Wayne  A.  Stanton. 

Admwislrator.  Family  Support 

Administration. 

Approved:  February  13. 1989. 
Don  M.  Newman, 

Acting  Secretary  of  Health  and  Human 
Sen'ices. 

PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY 

Part  233  of  Chapter  II,  Title  45  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

The  Authority  citation  for  Part  233  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  Part  233  are  removed: 

Authority:  SecUons  1.  402.  406,  407, 1002. 
1102, 1402,  and  1602.  of  the  Social  Security 
Act  (42  U.S.C.  301.  602.  606.  607  1202.  1302, 
1352  and  1382  note);  Section  6  of  Pub.  L  94- 
114.  89  Stat.  579;  Part  XXIII  of  Pub.  L.  97-35. 
95  Stat.  843:  Pub.  L  97-248,  96  Stat.  324; 
Section  4  of  Pub.  L.  97-458.  96  Stat.  2513: 
Section  2  of  Pub.  L  98-64.  97  Stat.  365;  and 
Section  15  of  Pub.  L  100-241, 101  Stat.  1812. 

2.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(4)(ii)(e)  and 
(a)(4)(ii)(A),  and  by  adding  two  new 
paragraphs  (a)(4)(ii]{77)  and  [o]  to  read 
as  follows: 

§  233.20    N««d  and  antount  of  assistane*. 

fa)  Requirements  for  State 
Plans.   •  •  • 

(4)  Disregard  of  income  in  OAA. 
AFDC.  AB.  ADTP  or  AABD.  '  '  ' 
(ii)  •  *  • 

(e)  Any  funds  distributed  per  capita  to 
or  held  in  trust  for  members  of  any 


Indian  tribe  under  Pub.  L.  92-25  or  Pub 
L.  94-540: 

•  *  •  •  * 

(A)  Pursuant  to  section  15  of  Pub.  L 
100-241.  any  of  the  following 
distributions  from  a  .Native  Corporation 
established  pursuant  to  The  Alaska 
Native  Claims  Settlement  Act  (.\NCSA) 
(Pub.  L.  92-203,  as  amended): 

[1]  With  respect  to  the  income 
exclusion,  cash  (including  cash 
dividends  on  stock  received  from  a 
Native  Corporation)  is  excluded  to  the 
extent  that  it  does  not,  in  the  aggregate, 
exceed  $2,000  per  individual  per 
calendar  year.  With  respect  to  the 
resources  exclusion,  cash  retained  after 
the  month  of  receipt  is  excluded  from 
resurces  to  the  extent  that  it  does  not.  in 
the  aggregate,  exceed  S2.000  per 
individual: 

(2)  Stock  (including  stock  issued  or 
distributed  by  a  .Native  Corporation  as  a 
dividend  or  distribution  on  stock); 

(?)  A  pa.-tnership  interest; 

[4]  Land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
received  from  a  .Native  Corpoidiion  cs  a 
dividend  or  distribution  on  stock):  and 

[5]  An  interest  in  a  settlement  trust. 

•  •        •        «        ♦ 

(/;)  Pursuant  to  section  7  of  Pub.  L.  93- 
134  as  amended  by  section  4  of  Pub.  L 
97-4,58.  Indian  judgment  funds  that  are 
held  in  trust  by  the  Secretary  of  the 
Interior  or  distributed  per  capita 
pursuant  to  plan  prepared  by  the 
Secretary  of  the  Interior  and  not 
disapproved  by  a  joint  resolution  of  the 
Congress,  and  initial  purchases  m.ade 
with  such  funds. 

[u]  Pursuant  to  section  2  of  Pub.  L  98- 
64.  a)l  funds  held  in  trust  by  the 
Secretary  of  the  Interior  for  an  Indian 
tribe  and  distributed  per  capita  to 
members  of  that  tribe,  and  initial 
purchases  made  with  such  funds. 

*  ♦        ♦        •        • 

(FR  Doc.  80-10-14  Filed  5-3-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AJmospheric 
Administration 

50  CFR  Parts  611  and  675 
IDocket  No.  90407-9107) 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (N.MFS).  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  implement  Amendment  12A  to  the 
Fishery  Management  Plan  for  the 


Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  If 
approved,  this  proposed  rule  would 
regulate  the  incidental  harvest  of  certain 
species  of  crabs  and  Pacific  halibut  by 
U.S.  fishermen  conducting  commercial 
fisheries  for  groundfish  in  the  U.S. 
exclusive  economic  zone  (EEZ)  of  the 
Bering  Sea  and  Aleutian  Islands  (BSAl) 
area.  The  proposed  regulations  are 
necessary  for  the  conservation  and 
management  of  marine  fishery  resources 
in  the  EEZ  off  Alaska  and  for  the  orderly 
conduct  of  the  groundfish  fisheries. 
DATE:  Comments  on  this  proposed  rule 
are  invited  until  June  19. 1989. 
ADDRESSES:  Comments  should  be 
addressed  to  Steven  Pennoyer.  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service.  P.O.  Box  21668, 
Juneau.  AK  99802-1668.  Individual 
copies  of  Amendment  12A  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136.  Anchorage,  AK  99510  (telephone 
iK)7-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
)i<y  I  C.  Gintcr  (Fishery  .Management 
Biologist.  N'MFS),  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  the 
EEZ  of  the  BSAI  area  are  managed  in 
accordance  with  the  FViP.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  Part  675.  The 
Council,  on  March  30, 1989.  transmitted 
Amendment  12A  to  the  FMP  to  the 
Secretary  of  Commerce  (Secretary)  for 
review,  approval  and  implementation 
under  sections  304(a)  and  305(c)  of  the 
Magnuson  Act. 

The  purpose  of  Amendment  12A  is  to 
limit  incidental  catches  of  Chionoecetes 
bairdi  Tanner  crab,  red  king  crab 
[Paralithodes  camtschatica],  and  Pacific 
halibut  [Hippoglossus  stenolepis]  by  the 
groundfish  fisheries  in  the  BSAl  area 
and  thus  minimize  the  impact  of 
domestic  groundfish  fisheries  on  these 
species.  Such  incidental  catches  are 
referred  to  as  bycatches  in  fisheries 
targeting  other  species.  The  FMP  and  its 
implementing  regulations  define  these 
species  of  crabs  and  halibut  as 
prohibited  species  which,  if  caught 
while  fishing  for  groundfish,  must  be 
returned  to  the  sea  with  a  minimum  of 
injury  (§  675.20(c)). 

To  achieve  this  purpose,  the  Council 
proposes  to  specify  prohibited  species 


catch  (PSC)  limits  for  C.  boirdi  Tanner 
crab,  red  king  crab,  and  halibut,  and  to 
apportion  these  PSC  limits  among  four 
specified  groundfish  fisheries.  When  a 
specified  fishery  reaches  its 
apportionment  of  the  PSC  limit,  it  would 
be  prohibited  from  specified  areas  or 
bycatch  limitation  zones  for  the 
remainder  of  the  fishing  year.  A  full 
description  of  the  proposed  amendment 
is  given  below. 

Background 

Fishing  for  groundfish.  especially  for 
species  of  flatfish  or  other  demersal 
species,  often  involves  towing  trawl 
gear  in  contact  with  the  sea  bottom. 
Other  bottom-dwelling  species,  such  as 
crabs  and  halibut,  are  vulnerable  to 
capture  by  trawl  gear  in  addition  to  the 
target  species.  Pacific  halibut.  C.  bairdi 
Tanner,  and  red  king  crabs  are  among 
those  species  defined  as  prohibited 
species  in  the  FMP  implementing 
regulations  (§  675.20(c)).  The  Council's 
policy  is  to  provide  additional  mcentive 
to  avoid  bycatches  of  Pacific  halibut.  C. 
bairdi  Tanner,  and  red  king  crabs  by 
using  PSC  limits  and  closed  area 
controls.  The  Council's  policy  attempts 
to  balance  these  controls  with  a 
reasonable  opportunity  for  trawl 
fisheries  to  harvest  their  target  species. 
The  reason  for  this  policy  is  that 
discarding  crab  and  halibut  is  wasteful 
and  may  adversely  affect  their  use  as 
target  species  in  other  commercial 
fisheries,  and  potentially  result  in  their 
being  overfished. 

The  Council  has  debated  and  heard 
public  testimony  on  this  bycatch  issue 
since  1986.  At  its  January  1986  meeting, 
the  Council  heard  evidence  indicating 
that  populations  of  C  boirdi  Tanner 
crab  and  red  king  crab  were 
dangerously  low  in  abundance.  The 
bycatch  of  these  species  in  domestic 
trawl  fisheries  for  groundfish  could 
contribute  significantly  to  the  fishing 
mortality  of  these  crab  species.  If 
excessive,  this  source  of  fishing 
mortality  may  retard  the  rebuilding  of 
these  crab  stocks  and  adversely  affect 
future  crab  fisheries.  However, 
excessive  bycatch  controls  could  i.T.pose 
undue  operating  costs  on  the 
development  of  the  domestic  groundfish 
fisheries.  The  Council  referred  the 
bycatch  issue  to  its  Bycatch  Committee 
for  its  consideration.  The  committee 
recommended  PSC  limits  and  area 
closures  when  the  limits  were  attained. 
These  recommended  bycatch  controls 
were  compromises  negotiated  by  the 
crab  and  groundfish  fishing  interests 
represented  on  the  Bycatch  Committee 
and.  as  such,  define  at  what  levels  the 
bycatch  of  prohibited  species  will  be 
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considered  excessive  Most  of  the 
recommendations  were  implemented  in 
1987  as  part  of  Amendment  10  to  the 
F\fP  (52  PR  8592,  March  16, 1987). 

The  Council  intended  for  the  bycafch 
control  measures  of  Amendment  10  to 
expire  at  the  end  of  1988.  due  to 
uncertainty  about  fluctuations  in 
population  levels  of  prohibited  species 
and  development  of  domestic  groundfish 
fisheries.  Dunng  the  effective  period  of 
the  bycatch  provisions  implemeritt.'d 
under  Amendment  10,  the  Council 
developed  similar  but  more 
comprehensive  bycatch  controls  for  1989 
and  1990.  which  it  adopted  at  its 
Decem.ber  1988  meeting  These  controls 
are  recommended  to  the  Secretary  as 
Amendment  12A  to  the  FMP  and  are 
described  below,  As  with  the 
Amendment  10  controls.  Amendment 
12A  reflects  an  effort  to  balance 
between  excessive  bycatch  and 
unnecessarily  high  operating  costs  to 
control  bycatch  of  prohibited  species  in 
the  groundfish  fishery.  As  such,  the 
Council  has  determined  that  I's 
recomm.ended  bycatch  controls  should 
provide  the  domestic  groundfish  fishery 
sufficient  opportunity  to  harvest  the 
total  allowable  catch  of  groundfish. 
while  minimizing  the  wasteful  discard  of 
incidentally  harvested  prohibited 
species. 

Description  of  Proposed  Bycatch 
Management 

The  proposed  bycatch  management 
program  that  would  be  implemented,  if 
F"MP  Amendment  12A  is  approved  by 
the  Secretary,  has  six  principal  features. 
They  are  described  as  follows; 

1.  Effective penud 

Bycatch  management  measures 
implemented  under  Amendment  12.A. 
would  remain  effectiv  e  through 
December  31,  1990,  unless  earlier 
superseded  by  a  subsequent  FMP  or 
regulatory  amendment.  For  PSC 
accounting  purposes,  bycatch  of  crab 
and  halibut  is  credited  to  the  specified 
fisheries  from  the  beginning  of  the 
fishing  year, 

2.  Bycatch  limitation  zones 

Three  bycatch  limitation  zones  are 
proposed  (see  Figure  2).  Zones  1  and  2 
would  be  identical  to  those  under 
Amendment  10.  A  new  halibut 
protection  zone.  Zone  2H,  is  proposed  in 
that  part  of  Zone  2  that  is  south  of  56-30' 
N.  latitude  and  between  165'  and  170' 
W.  longitude.  These  zones  describe 
areas  in  which  crabs  and  halibut  are 
especially  abundant.  Approximately  88 
percent  of  the  total  red  king  crab 
population  IS  estim;jted  to  be  within 
Zone  .  1.  About  98  percent  of  the  C. 


hairdi  Tanner  crab  population  is 
estimated  to  be  withm  Zones  i  and  2 
combined  and  about  60  percent  in  only 
Zone  2.  Pacific  halibut  are  more  broadly 
distributed  in  the  Bering  Sea  than  are 
crab  species  However,  Zones  1  and  2H 
combined  encompass  an  area  known  for 
high  abundance  of  juvenile  halibut  and 
for  seasonal  migration  of  halibut 
between  deep  and  shallower  continental 
shelf  waters.  Sequential  closing  of  these 
zones  to  groundfish  fisheries  which  have 
attained  their  share  of  the  PSC  limits 
provides  for  a  reduction  in  bycatch  rates 
without  prohibiting  the  fishenes  access 
to  all  Bering  Sea  groundfish  resources. 

Similarly  to  Amendment  10,  proposed 
regulations  that  accompany  Amendment 
12a  would  close  an  area  within  Zone  1 
south  of  58*  N  latitude  and  between  160' 
and  162°  W.  longitude  to  all  fishing  with 
trawl  gear.  Under  the  proposed 
Amendment  12A.  the  western  boundary 
of  this  closed  area  would  be  extended  to 
163°  W.  longitude  during  the  penod 
March  15  through  June  l5.  The  purpose 
of  the  year-long  closure  between  160' 
and  162°  W.  longitude  is  to  protect  red 
king  crabs  and  C  bairdi  Tanner  crabs 
from  trawl  gear.  The  red  king  crab  stock 
continues  at  depressed  population  levels 
and  this  area  is  considered  the  principal 
locus  of  the  stock.  The  seasonal 
extension  of  the  closed  area  is  intended 
to  provide  additional  protection  to  red 
king  crabs,  especially  females  during  a 
critical  molting  and  mating  period  when 
their  shells  are  soft  and  more  vulnerable 
to  damage  by  trawl  gear.  This  measure 
is  based  on  a  1988  scientific  survey  of 
red  king  crab  distribution,  which 
indicates  a  significant  movement  of  red 
king  crabs,  especially  mature  female 
animals  into  this  area. 

An  exception  to  the  closed  area  and 
Its  seasonal  extension  is  provided  in 
that  part  of  the  area  south  of  a  line 
approximating  the  25  fathom  isobath. 
This  exception  applies  only  to  directed 
fishing  for  Pacific  cod,  provided  that  the 
PSC  limit  of  12.000  red  king  crabs  is  not 
exceeded.  This  exception  is  similar  to 
that  provided  during  1987  and  1988 
under  Amendment  10.  The  purpose  of 
this  exception  is  to  allow  fishing  for 
Pacific  cod  in  that  part  of  the  closed 
area  in  which  crab  bycatch  has  been 
demonstrated  to  be  relatively  low. 

3.  Fisheries 

Specified  PSC  limits  would  apply  to 
the  followmfi  domestic  annual 
processing  (DAP)  and  joint  venture 
processing  (IVP)  trawl  fisheries: 

(a)  "DAP  flatfish  fishery  '  means  DAP 
fishing  which,  on  a  weekly  basis,  retains 
in  the  aggregate  yellowfin  sole,  rock 
sole,  and  "other  flatfish"  in  an  amount 


that  is  20  percent  or  more  of  the  total 
amount  of  groundfish  retained. 

(b)  "DAP  other  fishery"  means  DAP 
fishing  which,  on  a  weekly  basis,  retains 
groundfish  that  is  95  percent  or  more 
pollock,  or  50  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate,  or  any 
other  combination  of  groundfish  species 
that  would  not  qualify  such  fishing  as  a 
"flatfish  fishery," 

(c)  "JVP  flatfish  fishery"  means  jVP 
fishing  which,  on  a  weekly  basis, 
delivers  in  the  aggregate  yellowfin  sole, 
rock  sole,  and  "other  flatfish"  in  the 
aggregate  to  foreign  vessels  in  an 
amount  that  is  20  percent  or  more  of  the 
total  amount  of  groundfish  delivered, 

(d)  "jVP  other  fishery"  means  JVP 
fishing  which,  on  a  weekly  basis. 
delivers  to  foreign  vessels  groundfish 
that  is  95  percent  or  more  pollock,  or  50 
percent  or  more  pollock  and  Pacific  cod 
in  the  aggregate,  or  any  other 
combination  of  groundfish  species  that 
would  not  qualify  such  fishing  as  a 
"flatfish  fishery." 

Foreign  directed  fishing  would  not  be 
affected  by  this  proposed  rule. 
Allocations  of  groundfish  in  the  BSAI 
area  for  foreign  directed  fishing  have  not 
occurred  since  1987.  If  such  an 
allocation  were  made  during  the 
effective  period  of  the  proposed  rule, 
existing  PSC  limits  specified  in  the 
foreign  fishing  regulations  (§  611.93) 
would  apply  to  foreign  fishing. 

4.  PSC  Limits 

For  C.  bairdi  Tanner  crab,  the  PSC 
limit  would  be  1,000,000  animals  in  Zone 
1  and  3,000,000  animals  in  Zone  2.  These 
PSC  limits  represent  a  compromise 
between  the  groundfish  trawl  fishing 
industry's  position  of  one  percent  of  the 
C.  bairdi  population  as  a  PSC  limit  and 
the  crab  fishing  industry's  position  of 
keeping  the  PSC  limit  to  the  minimum 
necessary.  The  most  recent  population 
size  estimate  of  this  crab  species  is  630 
million  animals.  Hence,  a  PSC  limit 
based  on  the  trawl  fishing  industry's 
position  would  be  about  6,3  million 
animals  for  Zones  1  and  2  combined. 
Although  the  proposed  PSC  limit  is 
about  63  percent  of  what  trawl 
fishermen  wanted,  if  is  9.8  times  greater 
than  the  C.  bairdi  PSC  limits  for  Zones  1 
and  2  under  Amendment  10,  However, 
these  increases  are  similar  to  the 
approximately  six-fold  increase  in  the 
estimated  C.  bairdi  population  since  the 
1985  population  estimate  on  which  the 
Amendment  10  PSC  limits  were  based. 

For  red  king  crab  in  Zone  1,  the  PSC 
limit  would  be  specified  as  200.000 
animals.  The  PSC  limit  in  Zone  1  is  48 
percent  greater  than  the  Zone  1  PSC 
limit  for  this  species  established  under 


Amendment  10.  In  comparison  with  the 
1985  crab  survey  on  which  the 
Amendment  10  PSC  limit  was  based,  the 
1988  survey  indicates  relatively  no 
change  in  total  abundance  of  red  king 
crab  or  its  distribution,  which  continues 
to  be  almost  entirely  within  the  area 
defined  as  Zone  1.  However,  the  age 
structure  of  this  population  has  changed 
since  1985;  the  1988  survey  indicates 
little  recruitment  into  the  juvenile  size 
classes  of  red  king  crabs.  Partly  for  this 
reason,  red  king  crab  continues  to  be 
considered  depressed  by  the  State  of 
Alaska  Department  of  Fish  and  Game. 
However,  the  red  king  crab  bycatch  of 
more  groundfish  fisheries  than  under 
Amendment  10  would  be  counted 
against  the  proposed  PSC  limit,  because 
Amendment  12a  also  covers  the  JVP  and 
D.^P  "other  fishery".  An  additional  red 
king  crab  PSC  limit  of  12.000  animals  is 
proposed  for  fishing  under  the  exception 
to  the  closed  area  described  in  Zone  1. 

Two  PSC  limits  are  proposed  for 
Pacific  halibut  taken  as  bycatch  in  the 
entire  BSAI  area.  Attainment  of  the 
primary  PSC  limit  of  4,400  metric  tons 
(mt)  would  effect  prohibition  of  trawl 
fishing  in  Zones  1  and  2H  combined. 
Attainment  of  the  secondary  PSC  limit 
of  5.333  mt  would  effect  prohibition  of 
trawl  fishing  in  the  entire  BSAI  area. 
The  halibut  PSC  limit  established  under 
Amendment  10  was  828,000  animals. 
The  average  size  of  halibut  taken  as 
bycatch  in  the  groundfish  fishery  by 
trawl  gear  in  1988  was  about  1.6 
kilograms.  Using  this  average  size. 
828,000  halibut  are  equivalent  to  about 
1,325  mt  under  the  Amendment  10  PSC 
limit.  The  proposed  increase  in  the 
halibut  PSC  limit  is  dne  partly  to  an 
increase  in  the  overall  estimated 
exploitable  biomass  of  halibut  of  about 
two  percent  between  1985  and  1987  to 
near  historical  high  levels,  and  partly  to 
the  increase  in  fisheries  in  which  halibut 
bycatch  would  be  counted  against  a  PSC 
limit. 

5.  Apportionment  and  monitoring  of  PSC 

limits 

Each  PSC  limit  will  be  apportioned 
among  the  four  specified  fisheries  in 
proportion  to  the  anticipated  bycatch  of 
each  fishery.  Anticipated  bycafches  for 
a  fishing  year  will  be  derived  from  a 
mathematical  model  that  predicts  the 
total  annual  unconstrained  bycatch  by 
each  fishery  based  on  knowm  or 
estimated  bycatches  from  the  most 
recent  previous  years.  The  proportion  of 
a  fishery's  predicted  bycatch  to  the  total 
predicted  bycatch  of  a  species  will  be 
the  share  of  that  species'  PSC  limit 
apportioned  to  that  fishery,  or  its  PSC 
allowance,  in  the  next  fishing  year. 


Each  PSC  allowance  will  be 
determined  armually  by  the  Director. 
Alaska  Region.  NMFS  (Regional 
Director),  in  consultation  with  the 
Council,  and  made  available  for  public 
comment  concurrently  with  the  notice  of 
preliminary  initial  specification  uf 
harvestable  amemnts  of  groundfish 
required  under  §  675.20(a)(Fi).  A  final 
notice  of  PSC  allowances  also  will  be 
published  in  Table  2  of  part  675 
concurrent  with  the  final  notice  of  initial 
specifications.  Existing  authori'y  to 
make  inseason  adjustments  to  PSC 
limits  would  be  revised  to  provide 
Secretarial  discretion  to  redistribute  a 
PSC  allowance  that  is  surplus  to  the 
actual,  or  refined  projection  of  actual, 
bycatch  of  a  fishen,' 

Since  this  amendment,  if  approved, 
would  be  implemented  dunng  1989,  the 
procedure  described  above  for 
developing  I'SC  allowances  is  not 
available  for  the  1989  fishing  year. 
Consequently,  proposed  PSC  allowances 
for  1989  appear  in  Table  2  of  this 
proposed  rule.  Comments  on  propoM'ci 
1989  PSC  allowances  should  be  made  m 
response  to  this  notice  in  lieu  of  the 
procedure  above. 

Observed  or  estimated  bycatches  of 
crabs  and  halibut  caught  with 
groundfish  will  be  counted  and  totals 
estimated  using  standard  statistical 
procedures  The  total  bycatch  of  crabs 
and  halibut  reported  or  estimated  for 
any  one  week  (Sunday  through 
Saturda> )  reporting  penod  will  be 
credited  to  the  PSC  allowance  of  the 
DAP  or  JVP    natfi.sh  fishery"  if  the  total 
amount  of  groundfish  retained  or 
delivered  during  that  reporting  period  is 
composed  in  the  aggregate  of  20  percent 
or  more  of  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  and  less  than  50  percent 
pollock  and  Pacific  cod  (in  the 
aggregate).  If  the  total  amount  of 
groundfish  retained  or  delivered  in  any 
one  week  reporting  penod  is  composed 
of  95  percent  pollock,  or  50  percent  or 
more  of  pollock  and  Pacific  cod  in  the 
aggregate,  or  any  other  combination  of 
groundfish  species  which  does  not 
qualify  as  "flatfish."  then  the  total 
amount  of  crabs  and  halibut  taken  as 
bycatch  during  that  week  will  be 
credited  to  the  PSC  allowance  of  the 
DAP  or  JVP  "other  fishery. "  In  the 
absence  of  observers  on  DAP  fishing 
vessels,  crab  and  halibut  bycatches  in 
the  DAP  fisheries  will  be  calculated 
from  estimated  bycatch  rates,  based  on 
the  best  available  scientific  information. 

For  DAP  bycatch  accounting 
purposes,  discriminating  between  the 
"flatfish"  and  "other"  fishenes  will  be 
based  on  a  blend  of  data  from  the 
weekly  catch/receipt  reports  required  of 


catcher/processors  and  mothership/ 
processors  under  $  675.5(a)(3)(iv)  and 
the  fish  ticket  reports  required  of  all 
DAP  fishing  vessels  under  S  675.5(a)(1). 
For  purposes  of  determining  when  a 
DAP  PSC  limit  is  attained,  the  Regional 
Director  may  forecast  bycatches  of 
crabs  and  halibut  based  on  recent 
weekly  catch/receipt  and  fish  ticket 
reports  and  pertinent  and  reUable 
observer  reports,  if  any. 

6.  Enforcement 

When  the  "JVP  flatfish  fishery" 
reaches  its  PSC  Lmit  of  either  C.  bairdi 
Tanner  crab  or  red  king  crab  in  Zone  1, 
the  Secretary  would  prohibit  the  receipt 
by  foreign  vessels  of  groundfish  caught 
from  Zone  1  that  is  composed  of  20 
percent  or  more  yellowfin  sole,  rock 
sole,  and  "other  flatfish  "  for  the 
remainder  of  the  fishing  year.  Receipts 
of  groundfish  from  Zone  1  that  contain 
less  than  20  percent  of  these  flatfish 
species  and  that  are  consistent  with  any 
limits  resulting  from  the  "JVP  other 
fishery,"  may  continue.  The  same 
prohibition  would  be  enforced  in  Zone  2 
when  the  "JVP  flatfish  fishery"  attains 
its  PSC  allowance  of  C  bairdi  Tanner 
crab  in  Zone  2.  Likewise,  when  the  "JVP 
flatfish  fishery"  attains  its  primary  rec 
allowance  of  Pacific  halibut  anywhere 
in  the  BSAI  area  (i.e.,  that  derived  from 
the  4,400-mt  PSC  limit),  then  the 
Secretary  would  prohibit  the  receipt  by 
foreign  vessels  of  groundfish  caught 
from  Zones  1  and  2H  that  is  composed 
of  20  percent  or  more  yellowfin  sole, 
rock  sole,  and  "other  flatfish"  for  the 
remainder  of  the  fishing  year.  When  the 
"JVP  flatfish  fishery"  attains  its 
secondarj'  PSC  allowance  of  Pacific 
halibut  anywhere  in  the  BSAI  area  (i.e., 
that  derived  from  the  5.333-mt  PSC 
limit),  the  Secretary  would  prohibit  the 
receipt  by  foreign  vessels  of  groundfish 
caught  in  any  part  of  the  BSAI  area. 

When  the  "JVP  other  fishery"  attains 
its  PSC  allowance  of  either  C.  bairdi 
Tanner  crab  or  red  king  crab  in  Zone  1. 
then  the  Secretary  would  prohibit  the 
receipt  by  foreign  vessels  of  groundfish 
caught  with  bottom  trawl  gear  from 
Zone  1  that  is  composed  of  20  percent  or 
more  pollock  and  Pacific  cod  in  the 
aggregate  for  the  remainder  of  the 
fishing  year.  Receipts  of  groundfish  from 
Zone  1  that  contain  less  than  20  percent 
pollock  and  Pacific  cod  in  the  aggregate, 
and  that  are  consistent  with  any  limits 
resulting  from  the  "JVP  flatfish  fishery." 
may  continue.  The  same  prohibition 
would  occur  in  Zone  2  when  the  "JVP 
other  fishery"  attains  its  PSC  limit  of  C. 
bairdi  Tanner  crab  in  Zone  2.  When  the 
"JVP  other  fishery"  attains  its  primary 
and  secondary  PSC  allowances  of 


19202 


Federal  Register  /  Vol    54.  No.  85  /  Thursday.  May  4.  1989  /  Proposed  Rules 


Pacific  halibut  (i.e.,  those  derived  from 

the  4.400-mt  and  5,333-mt  PSC  limits, 
rp<5nprfivpivl    thpn  the  Sprr"tarv  would 


The  Council  prepared  an 

environmental  assessment  (EA)  for  this 
ampnHmpnf  and  concluded  that  there 


Dated:  April  27.  1989. 
lames  E.  Douglas,  jr., 

DflDutv  Assistant  Administrator  For 
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text,  redesignating  paragraphs  (f).  (g). 
(h),  and  (i)  as  (h),  (i).  (j),  and  (k) 


gear  in  violation  of  §  6~5. 22(a)  of  this 
part  unless  specifically  allowed  by  the 


the  Bering  Sea  and  Aleutian  Islands 
Manaeement  Area  durino  nnv  fishino 
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Pacific  halibut  (i^e,.  those  derived  from 
the  4,400-mt  and  5.333-mt  PSC  limits. 
respectiveiyi,  then  the  Secretary  would 
prohibit  the  receipt  by  foreign  vessels  of 
groundfish  caught  with  bottom  trawl 
gear  in  Zones  1  and  2H  or  anywhere  in 
the  BS.M  area,  respectively,  that  is 
composed  of  20  percent  or  more  pol!ork 
and  Pacific  cod  in  the  aggregate 

When  the    DAP  flatfish  fishery 
attains  its  PSC  allowance  of  either  C. 
bo'.rdi  Tanner  crab  or  red  king  crab  in 
Zone  1,  then  the  Secretary  would 
prohibit  D.AP  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  for  the  remainder  of  the  fiship.g 
year  in  Zone  1,  Directed  fishing  is 
defined  at  §  675.2.  When  the  "DAP 
flatfish  fishery"  attains  its  PSC 
allowance  of  C.  bairdi  Tanner  crab  in 
Zone  2,  then  the  Secretary  would 
prohibit  DAP  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  for  the  remainder  of  the  fishing 
year  in  Zone  2. 

When  the  'DAP  other  fishery  '  attains 
Its  PSC  allowance  of  either  C  bairdi 
Tanner  crab  or  red  king  crab  in  Zone  1 
then  the  Secretary  would  prohibit  D.AP 
directed  fishing  with  bottom  trawl  gear 
for  pollock  and  Pacific  cod  for  the 
remainder  of  the  fishing  year  in  Zone  1. 
The  same  prohibition  would  occur  m 
Zone  2  when  the  'D.^P  other  fishery  ' 
attains  its  PSC  allowance  of  C  bairdi 
Tanner  crab  in  that  zone  This 
prohibition  would  occur  in  Zones  1  and 
2H  when  the  "DAP  other  fishery" 
attains  its  primary  PSC  allowance  of 
Pacific  halibut  (i.e..  that  derived  from 
the  4,400-mt  PSC  limit)  taken  anywhere 
in  the  BSAl  area.  When  the  "DAP  other 
fishery"  attains  its  secondary  PSC 
allowance  of  Pacific  halibut  (i.e..  that 
derived  from  the  5.333-mt  PSC  limit) 
taken  anywhere  in  the  BSAI  area,  then 
D.AP  directed  fishing  for  pollock  and 
Pacific  cod  with  bottom  trawl  gear 
would  be  prohibited  ir.  the  entire  BS.M 
area. 

Classification 

This  proposed  rule  is  published  under 

section  304(a)(1)(C)  of  the  Magnuson  Act 
as  amended  by  Pub  L.  99-659,  which 
requires  the  Secretary  to  publish 
regulations  proposed  by  the  Council 
within  15  days  of  receipt  of  the  fishery 
management  plan  amendment  and 
regulations.  At  this  time  the  Secretary 
h.is  not  determined  that  the  amendment 
these  regulations  would  implement  is 
consistent  with  the  n^itional  standards 
other  provisions  of  the  Nfagnuson  Act. 
and  other  applicable  law.  The  Secretary. 
in  making  these  determinations,  will 
take  into  account  the  data  and 
comments  received  during  the  cijmment 
period. 


The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule,  A 
copy  of  the  EA  may  be  obtained  from 
the  Council  at  the  address  above  and 
comments  on  it  are  requested. 

The  Under  Secretary  for  Oceans  and 
Atmosphere  of  NOAA  (Under  Secretary ) 
has  prehm.inanly  determined  that  this 
proposed  rule  is  not  a  'ma)or  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  E.A/RIR/ 
IRF.*\  prepared  by  the  Council,  which 
concluded  that  past  industry 
performance  and  public  testimony 
indicate  that  the  trawl  fisheries  will  be 
able  to  reduce  their  bycatch  rates  for 
halibut  and  avoid  early  closures.  Under 
some  scenarios  discussed  in  the  RIR, 
losses  to  the  trawl  fisheries  could 
exceed  $400  million  in  gross  revenues. 
.NO-AA  therefore  invites  com.ments 
addressing  the  likelihood  that  the  trawl 
fleet  will  be  able  to  reduce  bycatch  rates 
to  the  point  that  the  impact  would  be 
less  than  Si 00  million.  A  copy  of  the  EA/ 
RIRTRF.A  may  be  obtained  from  the 
Council  at  the  address  above. 

The  Under  Secretary  concludes  that 
this  proposed  rule,  if  adopted,  would 
have  significant  effects  on  small  entities. 
These  effects  have  been  discussed  in  the 
EA/RIR/IRFA.  a  copy  of  which  may  be 
obtained  from  the  Council  at  the 
address  above. 

The  Under  Secretary  determined  that 
this  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Alaska.  This  determination 
has  been  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  fishing. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated;  April  27. 1989. 
fames  E.  Douglas.  |r.. 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Parts  611  and  675  are 
proposed  to  be  amended  as  follows: 

PART611-{AMENDED1 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  16  U  S  C. 
971  et  seq..  22  U.S.C.  1971  et  seq..  and  16 
use.  1361  e^spg 

2.  Section  611.93  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

§  61 1.93    Bering  Sea  and  Aleutian  Islands 

groundfish  fishery. 

•         *         •         *         * 

(b)  •  •  • 

(5)  Receiving  groundfish  prohibited. 
(i)  Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b)(3)(ii)  of  this 
section,  receipt  of  U.S. -harvested 
groundfish  that  are  composed  of 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  any  amount 
greater  than  or  equal  to  20  percent  of  the 
total  amount  of  groundfish  received  is 
prohibited  in  any  bycatch  limitation 
zone  or  statistical  area  defined  in 
§  675.2  of  this  Title  when  the  JVP 
bycatch  al'owance  pertaining  to  such 
bycatch  limitation  zone  or  statistical 
area,  as  specified  under  §  675.21  of  this 
Title,  has  been  attained. 

(ii)  Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b)(3)(ii)  of  this 
section,  receipt  of  U.S.-harvested 
groundfish  that  are  caught  with  bottom 
trawl  gear  and  composed  of  pollock  and 
Pacific  cod  in  the  aggregate  in  any 
amount  greater  than  or  equal  to  20 
percent  of  the  total  amount  of 
groundfish  received  is  prohibited  in  any 
bycatch  limitation  zone  or  statistical 
area  defined  in  §  675  2  of  this  Title  when 
the  PSC  allowance  pertaining  to  such 
bycatch  limitation  zone  or  statistical 
area,  as  specified  under  §  675.21  of  this 
Title,  has  been  attained. 


PART  675— [AMENDEDl 

3.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  675.2,  two  new  definitions  are 
added  in  alphabetical  order,  the 
definitions  "Bycatch  Limitation  Zone  1 
(Zone  1)"  and  "Bycatch  Limitation  Zone 
2  (Zone  2)"  are  revised,  and  the 
definition  of  "statistical  area"  is 
amended  by  revising  the  introductory 


text,  redesignating  paragraphs  (f],  (g). 
(h),  and  (i)  as  (h],  (i).  (j),  and  fk) 
respectively,  and  adding  new 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§675^    Definitions. 
*         •         ♦         •         « 

Bottom  trawl  means  a  trawl  in  which 
the  ground  rope  of  the  net  is  equipped 
with  bobbins  or  roller  gear. 

Bycatch  Limitation  Zone  1  (Zone  1) 
means  that  part  of  the  Benng  Sea 
Subarea  that  is  south  of  SSW  N. 
latitude  and  east  of  les^OO"  W.  longitude 
(Figure  2). 

Bycatch  Limitation  Zone  2  (Zone  2) 
means  that  part  of  the  Bering  Sea 
Subarea  bounded  by  straight  lines 
connecting  the  following  coordinates  in 
the  order  listed  (Figure  2): 


Norlfi  latitude 

West 
toogrtude 

54-30' 

165  00 
165' 00 

59-00' 

58-00' 

i7roo' 
i7roo' 

179*20' 

60  00-.. 

60'0O' 

5925'.._ 

179  20 
167' 00 

54  30' 

_. 

54^30'.      ._ „, 

les'oo- 

Bycatch  Limitation  Zone  2H  means 
that  part  of  the  Bering  Sea  Subarea 
bounded  by  straight  lines  connecting  the 
following  coordinates  (Figure  2): 


North  latitude 

West 
longitude 

54  30' 16500 

56  30" 1  RK"nn 

56  30' 

170  00 
170*00 

S5'44'.._       ._  

54'-3n' 

167-00 
165  00 

54=30' 

Stctistica!  area  means  any  one  of  the 
eleven  statistical  areas  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  2]: 

•  •        •        •         . 

(0  Statistical  area  516— that  part  of 
Statistical  area  511  that  is  south  of  .58'  N. 
lat.  and  between  162°  and  163°  W  long.; 

(g)  Statistical  area  517— that  part  of 
Statistical  area  513  that  is  south  of  56°30' 
N.  lat.  and  between  165°  and  170'  W, 
long,; 

•  •         •         •         . 

5.  In  §  675.7,  paragraph  (c)  is  revised 
and  (d)  is  added  to  read  as  follows: 

§675.7    General  prohlWtlons. 

•  *         •         *         • 

(c)  Use  a  vessel: 

(1)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 


gear  in  violation  of  J  675.22(a]  of  this 
part  unless  specifically  allowed  by  the 
Secretary  as  provided  under  J  675.22(b). 
(cl,  and  (d)  of  this  part; 

(2)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  at  any  time  when  no  scientific  data 
collection  and  monitoring  program 
exists  or  after  such  a  program  has  been 
terminated:  or 

(3)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  w^ith  trawl 
gear  without  complying  fully  w;th  a 
scientific  data  collection  and  monitoring 
program  established  by  the  Regional 
Director  under  5  675.22  (c)  and  (d)  of  this 
part:  or 

(d)  conduct  any  fishing  contrary  to  a 
notice  issued  under  i  675.21  of  this  part. 
•         •         •         •        « 

6.  In  5  675,20.  add  the  phrase  "or  PSC 
allowance"  after  the  phrase  "PSC 
limits"  in  paragraph  (e)(l)(iii)  and  after 
the  phrase  "PSC  limit"  in  both  places 
where  it  appears  in  paragraph  (e1(2)(ii). 

7.  In  §  675.20.  paragraph  (e)f4)  is 
revised  to  read  as  follows: 

§  675.20    General  limitations. 
«         •         •         •         • 

(e)  *    •    • 

(4)  The  adjustment  of  a  TAC  or  PSC 
limit  or  PSC  allowance  for  any  species 
under  paragraph  (f|(l)|ui)  of  this  section 
must  be  based  on  the  available  scientific 
information  concerning  the  biological 
stock  status  of  the  species  in  question 
and  on  the  Regional  Director's 
determination  that  the  currently 
specified  TAC  or  PSC  limit  or  PSC 
allowance  is  incorrect.  Any  adjustment 
to  a  TAC  or  PSC  limit  or  PSC  allowance 
must  lie  reasonably  related  to  a  change 
in  biological  stock  status,  except  a  PSC 
hmit  or  PSC  allowance  may  be  adjusted 
if  it  was  incorrectly  specified. 

8  Section  675.21  is  revised  to  read  as 
foliovvs: 

§  6  75.2 1     Prohibited  species  catch  (PSC) 
limitations. 

(a J  PSC  limits.  (1)  The  PSC  limit  of  red 
king  crab  caught  while  conducting  any 
domestic  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  200,000 
red  king  crahs, 

(2)  The  PSC  limit  of  Tanner  crab  (C. 
bairdi']  caught  while  conducting  any 
dom.estic  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  1 
million  animals. 

(3)  The  PSC  limit  of  Tanner  crab  {€. 
bairdi)  caught  while  conducting  any 
domestic  traw  1  fishery  for  groundfish  in 
Zone  2  during  any  fishing  year  is  3 
million  animals. 

(4)  The  primary  PSC  limit  of  Pacific 
halibut  caught  v^•hlie  conducting  any 
domestic  trawl  fishery  for  groundfish  in 


the  Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  4,400  metric  tons. 

(5)  The  secondary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
domestic  trawl  fishery  for  groundfish  in 
the  Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  5,333  metric  tons. 

(b)  Apportionment  of  PSC  limits.  (1) 
The  Secretary,  after  consultation  with 
the  Nordi  Pacific  Fishery  Management 
Council  (Council),  will  apportion  each 
PSC  limit  into  PSC  allowances  that  will 
be  assigned  to  each  fishery  specified  in 
paragraph  (b)(3)  of  this  section, 
according  to  its  anticipated  incidental 
catch  during  a  fishing  year  of  prohibited 
species  for  which  a  PSC  limit  is 
specified  through  the  use  of  a 
mathematical  prediction  procedure 
based  on  statistical  information  derived 
from  fisheries  performance  in  previous 
years  and  expectations  of  projected 
performances  of  the  fisheries. 

(2)  The  Secretary  will  publish  PSC 
limits  and  PSC  allowances  annually  in 
the  notices  required  under  §  675.20(a)(6) 
of  this  part  Public  comment  will  be 
accepted  by  the  Secretary  for  a  period  of 
30  days  after  the  first  publication  of  the 
amounts.  Table  2  lists  PSC  allowances 
for  puiposes  of  this  paragraph. 

(3)  For  purposes  of  this  section,  four 
domestic  fisheries  are  defined  as 
follows: 

(i)  "DAP  flatfish  fishery"  means  DAP 
fishing  operations  that  retain,  on  a 
weekly  basis,  yellowfin  sole,  rock  sole, 
and  "other  flatfish  '  in  the  aggregate  in 
an  amount  equal  to  or  greater  than  20 
percent  of  the  total  amount  of 
groundfish  retained. 

(ii)  "DAP  other  fishery"  means  DAP 
fishing  operations  that  retain,  on  a 
weekly  basis,  groundfish  composed  of 
95  percent  or  more  pollock,  or  50  percent 
or  more  pollock  and  Pacific  cod  in  the 
aggregate,  or  any  other  combination  of 
groundfish  species  which  does  not 
qualify  the  fishery  as  a  "flatfish  fishery." 

(iii)  "JVP  flatfish  fishery"  means  JVT 
fishing  operations  that  deliver,  on  a 
weekly  basis,  yellowfin  sole,  rock  sole, 
and  "other  flatfish"  in  the  aggregate  in 
an  amount  equal  to  or  greater  than  20 
percent  of  the  total  amount  of 
groundfish  delivered. 

(iv)  "JVP  other  fishery"  means  JVP 
fishing  operations  that  deliver,  on  a 
weekly  basis,  groundfish  composed  of 
95  percent  or  more  pollock,  or  SO  percent 
or  more  pollock  and  Pacific  cod  in  the 
aggregate,  or  any  other  combination  of 
groundfish  species  which  does  not 
qualify  the  fishery  as  a  "flatfish  fishery," 
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(c)  .Attainment  of  a  PSC  allowance. 
By  the  "DAP  flatfish  fishery  " 
(i)  If,  dunna  the  fishina  vear  the 


fl )      Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
rsnlirir.k  and  Pacific  r.nd  in  the  aoorpo^tp 


participating  in  the  "JVP  flatfish 
fishery,"  the  Secretary  will  publish  a 

nntirp  in  thp  Fndnral  DnaiotRr 
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Bering  Sea  and  Aleutian  Islands 

Management  Area  while  participating  in 

the  "IVP  other  fi.shprv  "  thp  Clprrpfari' 


composed  of  20  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate. 


I...\   If     A. 


w  ill  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
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(c)  Attainment  of  a  PSC  a!io:varct<  f  1 1 
By  the  "DAP  flalfish  fishery  ■ 

(i)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C. 
basrdi  in  Zone  1  while  participating  m 
the  "DAP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  m  the  Fe<JeraI 
Rs^ster  prohibiting,  for  the  remainder 
of  the  fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  m  Zone  1  by 
US.  fishing  vessels  that  process  their 
ca'ch  on  board  or  deliver  it  to  U  S, 
processors. 

(ii)  If,  during  the  fishing  year  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C.  haird:  in  Zone  2  while 
participating  in  the  "DAP  tldtfish 
fishery."  the  Secretary  will  pub!i.sh  a 
notice  in  the  Federal  Register 
prohibiting,  for  the  rem.aindr?r  nf  ''■e 
fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  m  Zone  2  by 
U.S.  fishing  vessels  that  process  their 
catch  on  board  or  deliver  ;t  to  U  S. 
processors. 

(ill)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U  S 
fishing  vessels  will  ca*ch  the  primary 
PSC  allowance  of  Pacific  halibut  m  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  whiie  participating  in 
the  "D.AP  flatfish  fishery  '  the  Secretary 
will  publish  a  notice  in  the  Federal 
Renter  prohibiting,  for  the  remaindfr 
of  the  fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  Zones  1  and 
2H  by  US.  fishing  vessels  that  process 
their  catch  on  board  or  deliver  ;;  to  U  S 
processors 

(ivj  If.  durmg  the  fishi.'-'.g  year,  the 
Regional  Director  determ.ir.es  that  U.S. 
fishing  vessels  w;l!  catch  the  secondary 
PSC  allowance  of  Pacific  halibut  <n  the 
Benng  Sea  and  .Aleutian  Islands 
Sfanagement  Area  while  participating  in 
the  "DAP  flatfish  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fish;ng  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  the  entire 
Bering  Sea  and  Aleutian  Islands 
Managem.ent  Area  by  U.S.  fishing 
vessels  that  process  their  catch  on  board 
or  deliver  it  to  L'  S,  processors. 
!2)  By  the  "DAP  other  fisheries." 
';)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fi>>hing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C 
bi::rdi  in  Zone  1  while  participating  in 
the  "D.AP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 


Register  prohibiting,  for  the  remainder  of 
the  fish  ins  year,  directed  fishing  for 
politick  and  Pacific  cod  in  the  aggregate 
with  bottom  trawl  gear  in  Zone  1  by  U.S. 
fishing  vessels  that  process  their  catch 
on  board  or  deliver  it  to  US.  processors. 

(ii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fishing  vessels  wmII  catch  the  PSC 
allowance  of  C  hanli  in  Zone  2  while 
participating  in  the  "DAP  other  fishery." 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting,  frr  the 
remainder  of  the  fishing  year,  directed 
fishing  for  pollock  and  Pacific  cod  in  the 
aggregate  with  bottom  trawl  gear  in 
Zone  2  by  US.  fishing  vessels  that 
process  their  catch  on  board  or  dp!i\'er  if 
to  U.S.  processors. 

(iii)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  directed  fishing  for 
pollock  and  Pacific  cud  m  the  a,ggregate 
with  bottom  trawl  gear  in  Zones  1  and 
2H  by  US.  fishing  vessels  that  process 
their  catch  on  board  or  deliver  it  to  US. 
processors. 

(iv)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  ,'Meutian  Islands 
Management  Area  while  participating  in 
the  "DAP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
(jf  the  fishing  year,  directed  fishing  for 
pollock  and  Pacific  cod  in  the  aggregate 
with  bottom  trawl  gear  in  the  entire 
Bering  Sea  and  Aleutian  Islands 
\tanagement  Area  by  U.S.  fishing 
vessels  that  process  their  catch  on  board 
or  deliver  it  to  U.S.  processors. 

(3)  By  the  "jVP  flatfish  fishery." 
(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C. 
bairdi  in  Zone  1  while  participating  in 
the  "JVP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  year,  the  receipt 
by  foreign  vessels  of  groundfish  caught 
from  Zone  1  that  is  composed  of  20 
percent  or  more  yellowfin  sole,  rock 
sole,  and  "other  flatfish"  in  the 
aggregate. 

fii]  If  during  the  fishing  year,  the 
Rf'^ional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C.  bairdi  in  Zone  2  while 


participating  in  the  "JVP  flatfish 
fishery,"  the  Secretary  will  publish  a 
notice  in  the  Federal  Register 
prohibiting,  for  the  remainder  of  the 
fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zone 
2  that  is  composed  of  20  percent  or  more 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate. 

(iii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "JVP  fiatfish  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  fro.Ti  Zones 
1  and  2H  that  is  composed  of  20  percent 
or  more  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  in  the  aggregate. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "JVP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  in  the  entire 
Bering  Sea  and  Aleutian  Islands 
Management  Area  that  is  composed  of 
20  percent  or  more  yellowfin  sole,  rock 
sole,  and  "other  flatfish"  in  the 
aggregate. 

(4)  By  the  "JVP  other  fisheries." 

(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C. 
bairdi  in  Zone  1  while  participating  in 
the  "JVP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zone 
1  with  bottom  trawl  gear  that  is 
composed  of  20  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate. 

(ii)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C  bairdi  in  Zone  2  while 
participating  in  the  "JVP  other  fishery," 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting,  for  the 
remainder  of  the  fishing  year,  the  receipt 
by  foreign  vessels  of  groundfish  caught 
from  Zone  2  with  bottom  trawl  gear  that 
is  composed  of  20  percent  or  more 
pollock  and  Pacific  cod  in  the  aggregate. 

(iii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  the 


Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "JVP  other  fishery,"  the  Secretary 
w-ill  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zones 
1  and  2J4  with  bottom  trawl  gear  that  is 


composed  of  20  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate. 

(iv)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  hahbut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "JVP  other  fishery,"  the  Secretary 


w  ill  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder 
of  the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  in  the 
entire  Bering  Sea  and  Aleutian  Islands 
Management  Area  with  bottom  trawl 
gear  that  is  composed  of  20  percent  or 
more  pollock  and  Pacific  cod  in  the 
aggregate. 


Table  2.— 1989  Prohibited  Species  Catch  Allowances 


Fistienes 


Red  king  crab,  animals: 

DAP  flatlish  fisheries 

DAP  ot^er  fishenes 

JVP  flatfish  fisheries 

JVP  other  fisheries  ...„ 

C  bairdi  Tanner  crab,  animals: 

DAP  flatfish  fisheries 

DAP  other  fishenes 

JVP  flatfish  fishenes 

JVP  other  fishenes 

Pacific  halrbul.  metnc  tons: 

DAP  flatfish  fishenes 

DAP  othef  ^shenes 

JVP  flatfish  fisheries 

JVP  other  fishenes 


Zone  1 


50.579 

20.879 

111.858 

16,684 

86,970 
609.519 

93.359 
210,152 


Zone  2 


260.910 

1.828,558 

280,077 

630.455 


Zones  1+2H 
pnmary 


181 

3.408 

146 

665 


BSAI-wKto 
•econoary 


220 

4.131 

177 

805 


9.  Section  675.22  is  revised  to  read  as 
follows: 

§  675.22    Time  and  area  closures. 

(a)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  Subarea  that  is  south 
of  58°00'  N.  latitude  and  between  160^00' 
VV.  longitude  and  162'00'  VV.  longitude 
(see  Figure  2)  except  as  described  m 
paragraph  (tj. 

(b)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  Subarea  that  is  south 
of  58^00'  N.  latitude  and  between  162  00' 
W.  longitude  and  163'  W.  longitude 
during  the  period  March  15  through  June 
15  except  as  described  in  paragraph  (d) 
of  this  section. 

(c)  The  Secretary  may  allow  fishing 
for  Pacific  cod  with  traw!  gear  in  that 
portion  of  the  area  described  in 
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paragraph  (a)  of  this  section  that  lies 
south  of  a  straight  line  connecting  the 
coordinates  56°43'  N.  latitude.  160°00'  W. 
longitude,  and  56°00'  N,  latitude.  162°00' 
W.  longitude,  provided  that  such  fishing 
is  in  compliance  with  a  scientific  data 
collection  and  monitoring  program, 
e.Mablished  by  the  Regional  Director 
after  consultation  with  the  Council. 
designed  to  provide  data  useful  in  the 
management  of  the  trawl  fishery,  the 
Pacific  halibut.  Tanner  crab  and  king 
crab  fisheries,  and  to  prevent 
overfishing  of  the  Pacific  halibut.  Tanner 
and  king  crab  stocks  in  the  area. 
(d)  During  the  period  March  15 
through  June  15.  the  Secretary  may 
allow  fishing  for  Pacific  cod  with  trawl 
gear  in  that  portion  of  the  area 
described  in  paragraph  (b)  of  this 
section  that  lies  south  of  a  line 
connecting  56°00'  N.  latitude,  162°  W. 


longitude  and  55°38'  N.  latitude,  \&3'W 
W.  longitude,  provided  that  such  fishing 
is  in  comphance  with  a  scientific  data 
collection  and  monitoring  program, 
established  by  the  Regional  Director 
after  consultation  with  the  Council, 
designed  to  provide  data  useful  in  the 
management  of  the  trawl  fishery,  the 
Pacific  halibut.  Tanner  crab  and  king 
crab  fisheries,  and  to  prevent 
overfishing  of  the  Pacific  halibut,  Tanner 
and  king  crab  stocks  in  the  area. 

(e)  If  the  Regional  Director  determines 
that  vessels  fishing  with  trawl  gear  in 
the  areas  described  in  paragraphs  (a) 
and  (b)  of  this  section  will  catch  the  PSC 
limit  of  12.000  red  king  crabs,  he  will 
immediately  prohibit  all  fishing  with 
trawl  gear  in  those  areas  by  notice  in 
the  Federal  Register . 

10.  Figure  2  is  revised  and  placed  at 
the  end  of  the  Part  to  read  as  follows: 


BEST  COPY  AV.AILABLE 
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Figure  2  to  Part  673 
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Figure  2.     Sfailslical  reporUng  areas  In  ihe  BS/AI  (Amendment   1  2A) 

Eycatch  protaotfon  zones:     Zona  1       =  51  1    +  512  -f  516 

Zona  2      =  513  +  517  t  521 
Zona  2H    =  517 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  other  than  ailes  of 
proposed  njles  that  are  applicable  to  the 
public.   Notices   of   heanngs  and 
investigations,   committee  meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,   filing  of   petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents   appeanng   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  28.  1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entrj'  contains  the 
following  information; 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h] 
of  Pub.  L.  96-511  applies:  [9]  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin, 
Bldg.,  Washington.  DC  202.50,  (202)  447- 

2i:8. 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  Part  1421  Standards  for  Approval 

of  Warehouses 
CCC-25  and  26  and  related  forms 
Recordkeeping:  Annually 
Businesses  or  other  for  profit;  30,713 

responses;  24,  845  hours;  not 


applicable  under  35Q4ih;,  Lvr..i  Howe 

(202)  447-5"85, 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
FR  Doc.  89-10f;12  Filed  5-3-89:  8:45  am] 
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Forest  Service 

Andrus  Timber  Sale;  Beaverhead 
National  Forest,  Montana;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

ACTION:  .Notice  of  Intent  to  Prepare  an 

Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  and  regenerate  timber  and 
construct  and  reconstruct  roads  in 
portions  of  the  Andrus  Creek  and 
Peterson  Lake  area  of  the  Dillon  Ranger 
District,  Beaverhead  .National  Forest, 
Beaverhead  County,  Montana.  This  EIS 
will  tier  to  the  Beaverhead  National 
Forest  Land  and  Resource  Management 
Plan  of  April  1986,  which  provides 
overall  guidance  in  achieving  the 
desired  future  condition  for  the  area. 
The  purpose  and  goal  for  the  proposed 
actions  are  to  help  satisfy  short-term 
demands  for  timber,  and  maintain  a 
continuous  supply  of  timber  in  the 
future. 

While  some  preliminary  scoping  was 
done  for  this  project  during  the 
preparation  of  an  Environmental 
Assessment  for  the  Andrus  Timber  Sale 
m  1986-8",  the  Forest  Service  is  seeking 
information  and  comments  from  Federal. 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
now  be  interested  in  or  affected  by  the 
proposed  actions.  This  input  will  be 
used  in  preparing  the  Draft 
Environmental  Impact  Statement  (DEIS). 
This  process  will  include: 

1  Identification  of  Potential  Issues. 

2  Identification  of  issues  to  be  analyzed 
in  depth. 

3.  Elimmation  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis, 

4  Identification  of  additional  reasonable 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 


The  Montana  Department  of  Fish, 
Wildlife,  and  Parks  will  be  consulted. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed. 

date:  Comments  concerning  potential 
miiaagement  opportunities  should  be 
received  by  May  12, 1989. 
ADDRESS:  Send  written  comments  to 
Ronald  Prichard,  Forest  Supervisor.  610 
N.  Montana  Street,  Dillon,  MT  59725. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeeDch.^.  :,  .■\:,.::i.>  I:/:  ■,;;sciplmary 
Team  Leader,  or  Barry  Hicks,  District 
Ranger,  Dillon  Ranger  District, 
Beaverhead  National  Forest,  P.O.  Box 


:"8  d; 


NTT  59~25 


SUPPLEMENTARY  INFORMATION;  The 

Land  and  Resource  Management  Plan 
for  the  Beaverhead  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards  and  guidelines, 
and  management  area  direction.  The 
areas  of  proposed  timber  harvest, 
regeneration,  road  construction  and 
reconstruction  will  occur  within  Forest 
Plan  Management  Areas  13, 16, 19,  20, 
and  21. 

Manage iiitn I  .\rea  Descriptions 

Management  Area  ;j— Areas  suitable 
for  timber  management  on  moist  sites 
characterized  by  springs,  seeps  and  wet 
areas.  Usually  requires  selection 
systems  and  cable  yarding. 

Management  Area  76— Areas  that  are 
available  and  suitable  for  timber 
management 

Management  Area  19 — Areas  with 
high  wildlife  values  such  as  summer 
range,  security  cover,  elk  calving  areas, 
or  limited  winter  range;  generally  on 
slopes  less  than  45  percent  on  existing 
livestock  grazing  allotments. 

Classified  as  suitable  for  timber 
management  at  low  intensity  levels  with 
no  planned  cultural  treatments. 

Management  Area  20 — Same  as 
Management  Area  19  except  that  timber 
management  will  be  at  moderate  levels 
permitting  cultural  treatments. 

Management  Area  21 — A  variety  of 
forested  lands  with  high  wildlife  values 
such  as  summer  range,  elk  calving  areas, 
security  cover  or  limited  winter  range: 
outside  of  existing  range  allotments: 
classified  as  suitable  for  timber 
management. 
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The  Tash  Peak  Roadless  Area  1-00.5. 
totalling  62,094  acres,  is  located  wilhin 
the  Andrus  Creek/Peterson  Lake  area 
and  would  be  affected  by  the  proposed 
timber  harvest,  regeneralioa  and  road 
construction  and  reconstruction. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no  action"  alternative,  in  which  all 
harvest  and  regeneration  activities 
would  not  be  implemented.  Other 
alternatives  will  examine  various  levels 
and  locations  of  harvest  and 
regeneration  in  response  to  issues,  goals 
and  objectives. 

The  EIS  will  disclose  the  analysis  of 
the  direct,  indirect,  and  cumulative 
environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  important. 
People  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  However,  two 
periods  of  time  are  identified  for  the 
receipt  of  comm.ents.  They  are  the 
scoping  process  which  is  now  through 
May  12,  1989  and  in  th.e  review  of  the 
Draft  EIS  during  June,  July,  1989. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
[une  1969.  At  that  time  the  EPA  wiU 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register  After  a  4S- 
day  public  comment  period,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  in  the 
Final  Environmental  Impact  Statement 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  by  October.  1989.  The  Forest 
Service  will  respond  in  the  FEIS  to  the 
comments  received  on  the  DEIS.  Tho 
Forest  Supervisor  who  is  the  responsible 
official  for  this  EIS  will  make  a  decision 
regarding  this  proposal  considering  the 
comments,  responses  and  environmental 
consequences  discussed  in  the  FEIS.  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  for 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

Ronald  Prichard.  Forest  Supervisor  of 
the  Beaverhead  National  Forest,  the 
Responsible  Ofricial. 
Ronald  C.  Pridiard. 

Forest  Siipfr\  isor  Beaverhfc<i  Mational 
Forest 

Date-  Apnl  24,  1969 
ire  Doc.  89-1  i^SJ  F:ifd  5-3-89;  8,45  amj 
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Flathead  National  Forest,  Swan  Lake 
Ranger  District  Lake  County,  State  of 
Montana;  Van  Alder  Timber  Sale 

action:  Revised  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement. 

SUMMARY:  This  is  a  revision  of  the 

Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Van  Alder  area  which  appeared 
m  the  Federal  Register  on  October  19, 
1988.  While  the  previous  Notice  of  Intent 
addressed  several  proposed  actions 
which  were  to  be  addressed  by  the  EIS, 
this  revised  notice  focLtes  ^^n  the  intent 
of  the  Forest  Sei-vice  to  anai.ze  and 
disclose  the  environmental  impacts  of 
the  specific  proposal  to  harvest  timber 
and  construct  roads  in  the  Van  Lake/ 
Alder  Creek  area  of  the  Swan  Valley. 
This  EIS  will  tier  to  the  Flathead 
National  Forest  Land  and  Resource 
Management  Plan  of  January,  1986, 
which  provides  overall  guidance  in 
achieving  the  desired  future  condition 
for  the  area.  The  pnmary  purpose  and 
goal  for  the  proposed  action  is  to  meet 
winter  range  objectives  while  satisfying 
short  term  demands  for  timber. 

While  some  preliminary  scoping  wds 
done  for  this  project  during  the 
preparation  of  an  Environmental 
.Assessment  for  the  Van  Alder  Analysis 
Area  in  1987-88,  the  Forest  Service  is 
seeking  information  and  comments  from 
Federal.  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  now  be  interested  in  or  affected  by 
the  proposed  actions.  Tins  input  will  be 
used  in  preparing  the  Draft  EIS.  This 
process  will  include: 

1.  identification  of  potential  issues. 

2.  Identincation  of  issues  lo  be  analyzed  in 
depth. 

3.  Elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a  relevant 
previous  environmental  analysis. 

4.  Identification  of  additional  reasonable 
alternatives. 

5.  Identification  of  potential  environmental 
effecig  of  the  alternatives. 

6  Determination  of  potential  cooperating 
agencies  and  task  assignments 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
manas^ement  opportunities  in  the  area 
being  analyzed. 

DATE:  Comments  concerning  the  scope 

of  the  analysis  should  be  received  by 
May  5,  1989  to  rect.'ive  timely 
consideration  in  the  preparation  of  the 
draft  EIS. 

ADDRESS:  Send  written  comments  to 
William  L.  Pederson.  District  Ranger, 
Swan  Lake  Ranger  District.  P.O.  Box 
370,  Bigfork.MT  59911. 


FOR  FURTHER  INFORMATION  COMTACT: 

jane  Ingebretson,  Van  Alder 
Interdisciplinary  Team  Leader,  or 
William  L  Pederson,  District  Ranger, 
Swan  Lake  Ranger  District,  Flathead 
National  Forest,  P.O.  Box  370,  Bigfork. 
MT  59911, 

SUPPt^MENTARY  INFORMATION: 

Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  9000  acres 
of  National  Forest  lands  in  the  Upper 
Swan  Geographic  Unit,  as  delineated  in 
the  Flathead  Forest  Plan.  Included  in  the 
area  of  analysis  are  all  or  portions  of  the 
following:  sections  1-5,  8-17,  21-28,  34- 
36,  T22N,  R17W;  sections  1-3,  T21N, 
R17W;  sections  19,  30,  31,  T22N,  R16W: 
and  section  6,  T21N.  R16W.  Principal 
Montana  Meridian. 

The  Land  and  Resource  Management 
Plan  for  the  Flathead  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards  and  guidelines, 
and  management  area  direction. 

Most  areas  of  proposed  harvest  and 
road  construction  for  the  Van  Aider 
project  are  within  Management  Areas  9 
and  13.  Forest  plan  direction  states  thai 
Management  Area  9  consists  of 
timberlands  capable  of  providing 
whitetailed  deer  winter  habitat. 
Management  Area  13  consists  of 
timberlands  capable  of  providing  mule 
deer  and  elk  winter  habitat.  The 
management  goal  for  these  two 
management  areas  is  to  provide  the  size, 
age.  diversity,  and  distribution  of 
habitat  units  (both  cover  and  forage 
areas)  suitable  for  whitetailed  deer 
winter  habitat  and  suitable  for  mule 
deer  and  elk  winter  habitat. 
Management  of  other  resources  must  be 
compatible  with  the  winter  range 
management  goals.  Timber  harvest,  as 
well  as  prescribed  burning,  can  be  used 
lo  improve  or  maintain  the  optimum 
relationship  of  cover  to  forage. 

In  addition,  road  constniction.  re- 
construction, and  timber  harvest  and 
reforestation  may  occur  within 
Management  Area  12  (riparian  areas 
along  perennial  streams).  Management 
goals  for  Management  Area  12  are  to 
emphasize  old-growth  habitat,  water 
quality  and  fisheries  and  vegetative 
diversity  for  wildlife  habitat. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the 
harvest  and  road  construction  activities 
would  not  be  implemented.  Other 
alternatives  will  examine  various  levels 
and  locations  of  harvest  and  road 
construction  to  provide  emphasis  on 


differing  mixes  of  timber  and  non-timber 
resource  values. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  the  Forest  Plan. 
The  EIS  will  disclose  the  analysis  of  the 
direct,  indirect,  and  cumulative 
environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Service  officials  at  any  lime  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  comments  on 
the  analysis.  The  two  public  comment 
periods  are  during  the  scoping  process 
(now  thru  May  5, 1989)  and  in  the 
review  of  the  Draft  EIS  (Juno-August. 
1989).  The  Forest  Service  has  not  yet 
determined  whether  any  public  meetings 
will  be  held. 

The  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  Fish 
and  Wildlife  Service  will  review  the  EIS 
and  biological  evaluation  and  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  including 
grizzly  bear,  gray  wolf,  and  b.-ild  eagle. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
.•\gency  (EPA)  in  June.  1989.  At  that  time 
the  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  public  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  dale  when  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register.  Following  this  comment  period. 
the  comments  received  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
the  final  Environmental  Impact 
Statement  (FEIS).  The  FEIS  is  scheduled 
to  be  completed  by  mid-September. 
1989.  The  Forest  Service  will  respond  in 
the  FEIS  to  the  comments  received  on 
the  draft  EIS.  The  official  who  is 
responsible  for  the  preparation  of  this 
EIS  will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS.  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  rationale  for  the  decision 
will  be  documented  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  applicable  Forest 
Service  regulations. 

William  L.  Pederson,  District  Ranger 
for  the  Swan  Lake  Ranger  District. 


Flathead  .National  Forest,  is  the 

Responsible  Official. 

Date.  Apn!  28,  llft'i 

William  L.  Pederson, 

District  Ranger.  Snan  Lake  Ranger  District 
Flathead  Notional  Forest 

[FR  Doc  t»-l0r34  Filed  5-3-89;  8:45  amJ 
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Coffee  Compartment  Black  Mountain  2 
Timber  Sale;  Sequoia  National  Forest, 
Tulare  County,  California;  Intent  To 
Prepan  an  Environmental  Impact 
Statement 

The  Department  of  Agnruiiurp  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
harvest  timber  in  the  Black  Mountain 
Roadless  Area  in  the  Coffee 
Compartment  of  the  Tule  River  District 
of  the  Sequoia  National  Forest. 

The  Sequoia  National  Forest  Land  and 
Resource  M.inagement  Plan  has  been 
prepared.  One  of  the  manaecment 
emphasis  in  the  plan  is  to  harvest  timber 
on  lands  within  the  Coffee 
Compartment. 

The  alternatives  to  be  considered  will 
range  from  no  action  to  har\esting 
volume  up  to  eight  million  board  feet. 
Within  the  context  of  these  alternatives, 
alternative  rotation  lengths  for  stands 
designated  as  helicopter  yarding, 
alternative  methods  of  slash  disposal  for 
stands  designated  as  cable  yarding,  and 
alternative  amounts  of  road  construction 
will  be  considered. 

Federal.  State,  and  local  agencies;  the 
Tule  River  Indian  Reservation;  potential 
purchasers  of  the  timber:  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1   Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

To  determine  the  scope  of  issues  to  be 
addressed  and  for  idenlifving  significant 
issues  related  to  the  proposed  timber 
sale,  the  Tule  Riv  er  District  Ranger  will 
be  sending  to  known  interested 
individuals,  agencies,  and  organizations 
scoping  letters  inviting  comments  on  the 
proposf  d  limber  sale  A  pre.ss  release 
for  area  media  will  be  prepared  to  invite 
comments  from  the  public.  The  Tule 
River  District  Ranger  w:ll  also  respond 
to  requests  for  meetings  with 
organizations  and  individuals. 

James  A.  Crates.  Forest  Supervisor, 
Sequoia  National  Forest,  Porterville, 
California,  is  the  responsible  official. 


The  analysis  is  expected  to  take  about 
18  months.  The  draft  environmental 
impact  statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for  a  45 
day  public  review  period  by  January 
1990.  At  that  time  EPA  will  publish  a 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Coffee  Compartment  participate 
at  that  time.  To  be  most  helpful 
comments  on  the  draft  EIS  should  be 
specific  as  possible  and  may  address 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC,  435  U.S.  519.553  (1978),  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draff  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS,  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  finaL 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Ser\'ice  in  preparing  the  final  EIS.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  October 
1990.  In  the  final  EIS.  the  Forest  Service 
is  required  to  respond  to  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  regarding  this  proposal. 
The  responsible  official  will  document 
the  decision  and  reasons  for  the 
decision  in  a  Record  of  Decision.  T^at 
decision  will  be  subject  to  appeal. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Del  Pengilly,  District  Ranger,  Sequoia 
National  Forest,  Tule  River  Ranger 
District,  32588  Highway  190.  Springville. 
California  93265.  by  August  1. 1989  This 
date  is  necessary  to  provide  the 
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interdisciplinary  team  with  public 
concerns  prior  to  their  f.eld  analysis. 

Questions  about  the  proposed  action 
dnd  environmental  impact  statement 
should  be  directed  to  )ohn  Gerntsma. 
Planning  Forester.  Tule  River  Ranjjer 
District,  phone  209-539-2607. 

Ddte  Apnl  26,  1969. 
lames  .\.  Crates. 
Forest  Sijper.'iiar 
[fK  Doc.  89-10749  Filed  5-3-89;  8:45  amj 
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WIshon  Compartment,  AInus  and 
Mahin  TlmtMr  Sales;  Sequoia  National 
Forest,  Tulare  County,  CA;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  fEISj  for  a  proposal  to 
harvest  timber  in  the  VVishon 
Compartment  of  the  Tule  River  District 
of  the  Sequoia  National  Forest. 

The  Sequoia  National  Forest  Land  and 
Resource  Management  Plan  has  been 
prepared.  One  of  the  management 
emphasis  in  the  plan  is  to  harvest  limber 
on  lands  within  the  VVishon 
Com.partment, 

The  planned  timber  sales  are  within 
the  Moses  Mountain  Roadless  Area.  The 
alternatives  to  be  considered  will  range 
from  no  action  to  harvesting  volumes  up 
to  twenty-one  million  board  feet.  Within 
the  context  of  these  alternatives, 
alternative  rotation  lengths  for  stands 
designated  as  helicopter  yarding, 
alternative  methods  of  slash  disposal  for 
stnnds  designated  as  cable  yarding, 
alternative  logging  methods  to  reduce 
the  visual  impacts,  and  altem,itive 
amounts  of  road  construction  will  be 
considered. 

Federal,  State,  and  local  agencies,  the 
Tule  River  Indian  Reservation;  potential 
purchasers  of  the  timber,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
w.ll  be  invited  to  partit:pd;e  in  the 
scoping  process.  This  process  will 
include: 

1   Identification  of  potential  issues. 
2.  Identification  of  issues  to  be  analyzed 

in  depth, 
3  Elimination  of  insignificant  is.sues  or 

those  which  have  been  covered  by  a 

previous  environmental  review. 

To  determine  the  scope  of  issues  to  be 
addressed  and  for  identifying  significant 
issues  related  to  the  proposed  timber 
sale,  the  Tule  River  District  Ranger  will 
be  sending  to  known  interested 
individuals,  agencies,  and  organizations 
scoping  letters  inviting  comments  on  the 
p-oposed  timber  sale.  A  press  release 


for  area  media  will  be  prepared  to  invite 
comments  from  the  public.  The  Tule 
River  District  Ranger  will  also  respond 
to  requests  for  meetings  with 
organizations  and  individuals. 

James  A.  Crates,  Forest  Supervisor. 
Sequoia  National  Forest,  Porterville, 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
26  months.  The  draft  environmental 
impact  statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for  a  45 
day  public  review  period  by  November 
1990.  At  that  time  EPA  will  publish  a 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Wishon  Compartment  participate 
at  that  time.  To  be  most  helpful, 
comments  on  the  draft  EIS  should  be 
specific  as  possible  and  may  address 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC.  435  U.S.  519.553  (1978),  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  June  1991. 
In  the  final  EIS.  the  Forest  Service  is 
required  to  respond  to  comments 
received  (40  CFR  1503.4J.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  rea.>,ons 
for  the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Del  Pengilly,  District  Ranger,  Sequoia 


.National  Forest,  Tule  River  Ranger 
District,  32588  Highway  190,  Springvilli- 
California  93265,  by  September  1,  1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  John  Gerritsma 
Planning  Forester,  Tule  River  Ranger 
District,  phone  209-539-2607. 
James  .\.  Crates, 
Forest  Supervisor. 

Date:  April  26,  1989. 
jF'R  Doc.  89-10735  Filed  5-3-89;  8:4!,  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

IDocket  Nos.  8116-01,8116-021 

Rene  Inbar,  Individually  and  Doing 
Business  as  International  Processing 
Systems  GmbH  Respondent;  Export 
Privileges 

Background 

This  matter  comes  before  me  as  a 
result  of  the  March  31,  1989.  Order  to 
Dismiss  for  Failure  to  Prosecute 
rendered  by  the  Administrative  Law 
Judge  (.-\LJ).  The  Order  dismisses  with 
prejudice  the  administrative  proceedings 
filed  against  the  Respondents.  Although 
I  agree  with  the  ALJ's  recommendation.  1 
do  not  do  so  for  the  reasons  staled. 

Discussion 

On  June  29.  1908,  the  Def  artmcnt 
charged  the  Respondents  with  some  10 
violations  of  the  Export  Administration 
Act.  On  March  24.  1989.  a  request  hv  the 
Department  to  withdraw  the  charging 
letter  was  denied  by  the  ALJ.  In  its 
request,  the  Department  st.ited  that  it 
did  not  expect  to  reissue  tl  e  charges  in 
the  case. 

In  the  March  31, 1989  Or  Jer,  the  ALJ 
based  his  recommendation  that  the 
charges  be  dismissed  with  prejudice  on 
an  inference  that  the  conduct  of  the 
counsel  in  the  matter  had  been  less  than 
diligent  and  that  the  procei'dings  were 
intentionally  drawn  out  by  Agency 
counsel.  Based  on  my  revif  w  of  the 
record,  I  am  unable  to  agree  with  this 
characterization  of  the  proceedings. 

I  do.  however,  believe  that  as  a  matter 
of  fairness  the  charges  in  this  matter 
should  be  dismissed  with  prpjudice.  The 
Department  has  requested  that  the 
charges  be  withdrawn:  it  has  agreed 
with  the  ALJ's  recommendation  to 
dismiss  the  charges;  and,  it  has  stated 
an  intent  not  to  reissue  charges  in  this 
case.  Based  upon  this,  I  see  no 
justifiable  reason  why  these  proceedings 
should  be  allowed  to  continue. 


Order 

Having  examined  the  record,  and 
based  on  the  facts  before  me  in  this 
case,  I  hereby  affirm  the  ALJ's 
recommendation  to  dismiss  with 
prejudice  this  matter. 

This  constitutes  final  agency  action  on 
this  matter. 

Date:  April  28, 1989. 
Paul  Freedenberg, 

Uminr  Sec-etary  For  Export  Administration. 
Order  to  Dismiss  for  Failure  to  Prosecute 

In  the  matter  of  Rcnpc  Inbar.  individually 
and  doing  business  as.  Intprnational 
Processing  Systems  GmbH,  Rpspondent. 

in  a  charaing  letter  dated  June  29.  1988 
Respondents  were  accused  of  committing 
some  10  violations  of  the  E.xport 
Administration  Act.  Through  Counsel  an 
answer  was  timely  filed.  Discovery  followed, 
and  by  mid-November  1988.  because  there 
had  been  no  response  to  an  Order  issued  in 
early  October,  a  schedule  for  the  adjudication 
was  fixed.  Based  in  part  upon  the 
representation  that  a  stipulated  record  was 
likely,  an  extension  was  granted.  On  March 
2, 1989  Agency  Counsel  filed  the  exhibits  list 
and  summary  of  witnesses'  testimony  as 
called  for  i.t  the  modified  scheduling  order 
issued  on  December  19,  1988,  Hi^re  again  the 
Respondent  intention  to  waive  a  hearing  was 
expressed.  Respondents'  Counsel  did  not 
make  his  filing  and  was  held  to  be  in  dcf-jull 
for  such  omission,  A  week  later  a  renewed 
schedule  was  announced  allowing  written 
submissions  by  both  Parties.  Respondents' 
Counsel  protested  the  change  particularly  to 
the  written  submissions  on  the  record  in  lieu 
of  the  hearing.  However  he  has  continued  to 
be  in  default  for  failure  to  make  the 
preliminary  filing  of  e.xhibils  and  expected 
testimony  While  the  representation  of  his 
initial  misunderstanding  was  accepted  his 
continuing  failure  was  not  excusable 

On  March  23.  1969  Respondents'  then 
current  motions  to  restruclu.'-e  the 
proceedings  were  denied  as  was  Agency 
Counsel's  request  for  an  extension  to  make 
the  filing  called  for  in  the  Order  of  March  14, 
1989  which  set  the  schedule  for  written 
.submissions.  Counsel  were  both  advised  that 
after  receipt  of  the  evidentiary  materials, 
which  would  have  been  readily  available  if 
they  were  prepared  for  hearing,  consideration 
would  be  given  to  establishing  a  post- 
submission  schedule  for  final  presentations 
and  adjudication. 

On  March  24.  1909  .Agency  Counsel  filed  a 
"Request  For  Lea\e  to  Withdraw  Charging 
Letter"  which  was  denied.  Agency  Counsel 
has  failed  to  make  the  written  evidentiary 
submission  due  on  .March  24.  limy.  The  time 
for  Aaency  Counsel  to  submit  that  "paper 
case"  in  support  of  the  allegations  in  the 
Charging  Letter  ha-;  passed  and  the  record 
lacks  substantive  materials  upon  which 
either  a  default  or  on-the-record  adjudication 
may  be  based.  Agency  Counsel  has  therefore 
failed  to  prosecute  the  case. 

The  conduct  of  both  Counsel  in  this  matter 
has  been  less  than  diligent.  They  have 
consumed  over  8  months  and  have 
apparently  done  little  or  nothing  The  facts  of 


the  case  were  apparently  developed  and 
available  in  a  U,S,  DisUict  Court  proceeding 
in  which  Respondents  were  acquitted.  The 
inference  to  be  drawn  from  the  present  state 
of  the  record  is  that  the  Agency  has  had  no 
case,  but  has  drawn  out  the  proceeding  at 
substantial  expense  to  all  involved,  including 
Respondent  and  (his  Tiibunal  and  when 
called  upon  to  show  its  hand  it  has  folded. 
Unfortunately  this  does  not  appear  to  be  a 
singular  instance  of  the  Agency  attempting  to 
blackjack  respondents  into  submission.  By 
refusing  to  follow  the  agreed  upon 
Administrative  Conference  ndes  respecting 
notice  and  assessment  of  penalties,  an  "in 
terrorem  ■  atmosphere  is  created  which  is 
well  calculated  to  compel  parties  to 
compromise  without  respect  to  fault.  If 
Agency  Counsel  had  done  any  homework  on 
this  case  his  evidence  would  have  been  ready 
to  present.  The  hst  in  his  Preliminary 
Positions  on  Issues  and  Procedures  should 
have  been  complete  respecting  evidence. 
Unfortunately  game  playing  instead  of 
preparation  appears  to  be  Agency  Counsel's 
mode. 

In  his  Request  for  Leave  to  Withdraw  the 
Charging  Letter,  Agency  Counsel  specifically 
reserved  the  right  to  recharge  these 
Respondents,  despite  the  fact  that  the  alleged 
violations  all  took  place  over  four  and  a  half 
years  ago.  It  is  time  to  end,  not  suspend, 
these  proceedings.  It  is  not  apnropriate  to 
have  a  Damocles  sword  over  Respondents  for 
some  time,  at  this  late  date. 

The  inference  to  be  drawn  from  the  Agency 
action  here  is  that  there  was  not  substantial 
justification  for  this  proceeding  and  the 
Respondents  are  the  prevailing  parties.  From 
the  record  before  me,  it  appears  that  if  the 
Equal  Access  to  Justice  Act  applied  to  these 
proceedings  the  Respondent  would  be 
entitled  to  receive  an  award  of  attorney's 
fees. 

The  Administrative  proceedings  under  the 
Export  Administration  Act  against  Renee 
Inbar,  individually  and  doing  business  as 
International  Processing  Systems,  GmbH  are 
DISMISSED  with  prejudice. 

So  Ordered, 
Hugh  J.  Dolan, 
Administrative  Law  fudge. 
Date:  March  31. 1989. 
To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act.  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration.  U.S.  Department 
of  Commerce.  14th  &  Constitution  Ave.,  NW., 
Room  3898B,  Washington,  DC,  20230,  within 
12  days.  Replies  to  the  other  party's 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b),  53  FR 
37751  (1988).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  final  order  of  the  Under 
Secretary  may  be  appealed  to  the  U.S,  Court 
of  Appeals  for  the  District  of  Columbia  within 
15  days  of  its  issuance. 

JFR  Doc.  89-10654  Filed  5-3-69;  8:45  amJ 
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Postponemert  cf  P'eliminary 
Antidumping  Duty  Determinations: 
Certain  Small  Business  Telephone 
Systems  and  Subassemblies  Thereof 
from  Japan  (A-58S-809).  Korea  (A- 
580-803),  and  Taiwan  (A-583-806) 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice. 


summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  this  investigation  to 
postpone  the  preliminary 
determinations,  as  permitted  in  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  (19  U.S.C. 
1673b(c)(l)(A)). 

Based  on  this  request,  we  are 
postponing  our  preliminary 
determinations  as  to  whether  sales  of 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Japan,  South  Korea,  and  Taiwan,  have 
occurred  at  less  than  fair  value  until  not 
later  than  July  26. 1989, 
EFFECTIVE  DATE;  May  4,  1989, 
FOR  FURTHER  INFORMATION  CONTACT 
Louis  Apple  (202)  377-1769.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washinglon,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 

January  24. 1989,  (54  FR  3516-3520).  we 
published  notices  of  initiations  of 
antidumping  duty  investigations  to 
determine  whether  certain  small 
business  telephone  systems  and 
subassemblies  thereof  from  Japan.  South 
Korea  and  Taiwan,  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  The  notices  stated 
that  we  would  issue  our  preliminary 
determinations  by  June  6, 1989. 

On  April  13. 1989,  counsel  for  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminary 
determination  by  50  days,  until  July  26, 
1989.  in  accordance  with  section 
733(c)(1)(A)  of  the  Act,  Seclion 
733(c)(1)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its 
preliminary  determination  concerning 
sales  at  less  than  fair  value  until  not 
later  than  210  days  after  the  date  on 
which  a  petition  is  filed  if  the  petitioner 
makes  a  timely  request  for  such  an 
extension.  Counsel  for  the  petitioner  has 
done  so.  Accordingly,  we  are  postponing 
the  date  of  the  preliminary 
determinations  until  not  later  than  July 
26, 1989. 


I 
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The  U.S.  International  Trude 
Commis.sion  is  being  advised  of  these 
postponements  in  accordance  with 
section  733(0  of  the  Act. 

This  notice  is  publishfd  pursuant  to 
section  733(c)(21  of  the  Act. 
Joseph  A.  Spetrini. 

A,  .';."s{  A^isistant  Secretary,  for  Import 
Ati-rinrstration. 
Apr:;  27   1989 
\\~R  Due  89-1060!  Kiled  S-3-«9;  8;45  ani| 
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National  Oc«anlc  and  AtmospheHc 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Amoco 
Production  Company  From  Objection 
by  the  Alaska  Division  of  Government 
Coordination 

aqency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce 

ACTION:  Notice  of  appeal  and  request  for 

On  April  3, 1989.  the  Secretary  of 
Com.merce  received  a  notice  of  appeal 
frum  Amoco  Production  Company 
(.-\moco  13  appealing  to  the  Secretary 
under  section  30~k;!3)iBl  of  the  Coastal 
Z'lne  Management  Act  (CZMA)  and  the 
Department's  implt'm.cntirg  regulations, 
15  CFR  Part  930,  Subpart  H.  The  appeal 
IS  taken  from  an  objection  by  the  Alaska 
Division  of  Governmental  Coordination 
|.\DGC)  to  .Amoco's  consistency 
ct"  f    <i!ion  for  Its  proposed  Plan  to 
F.xplor.it.on  (POE)  for  the  Galahad 
I^'ospect.  a  group  of  twelve  OCS  leases 
I     ,<:eJ  in  the  Beaufort  Sea  off  the  north 
(  )„s:  (-f  Alaska.  The  ADGC  objected 
based  on  potential  adverse  impacts  to 
the  bowhead  whale  migration  and  the 
ti(  whead  whale  subsistence  hunt  from 
drilling  below  threshold  depths  during 
the  fall  migration. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  anv  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  (Ground  I)  or  "necessary 
in  the  interest  of  national  security" 
(Ground  II).  Section  307(c)(3)(B).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  930.122  (1988). 

Amoco  requests  that  the  Secretary 
override  the  ADGC's  consistency 
objections  based  on  Grounds  I  and  II.  To 
make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA.  the  Secretary 
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must  find  that  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
sections  302  or  303  of  the  CZMA;  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest;  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act:  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  Alaska's  coastal 
management  program.  See  15  CFR 
930,121,  To  make  the  determination  that 
the  proposed  activity  is  "necessary  in 
the  interest  of  national  security,"  the 
Secretary  must  find  that  a  national 
defense  or  other  national  security 
interest  would  be  significantly  impaired 
if  the  proposed  activity  is  not  permitted 
to  go  forward  as  proposed.  15  CFR 
930.122. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  m.ake  as 
set  forth  in  the  regulations  at  15  CFR 
930,121  and  930,122,  Comments  are  due 
within  thirty  days  of  the  publication  of 
this  notice  and  should  be  sent  to 
Katherine  A.  Pease,  Assistant  General 
Counsel  for  Ocean  Services,  Office  of 
General  Counsel,  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Robert 
Grogan,  Director.  Division  of 
Governmental  Coordination,  P.O.  Box 
AW.  Juneau,  Alaska  99811:  William  S. 
Davis,  Amoco  Production  Company, 
P.O.  Box  800,  Denver,  Colorado  80201; 
Edward  Hopsen,  Chairman,  Alaska 
Eskimo  Whaling  Commission,  P.O.  Box 
570,  Barrow,  Alaska  99723:  Honorable 
George  N.  Ahmaogak,  Sr„  Mayor,  North 
Slope  Borough.  P,0.  Box  69,  Barrow, 
Alaska  99723. 

All  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
ADGC,  Amoco  and  the  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  NOAA. 

For  Additional  Information  Contact: 
Katherine  A.  Pease,  Assistant  General 
Counsel  for  Ocean  Services,  Office  of 
General  Counsel,  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue  NW..  Suite  603, 
Washington,  DC  20235.  (202)  673-5200. 

(Federal  Domestic  Assistant  Catalog  No, 
11,419  Coastal  Zone  Management  Program 
Assistance) 


Ddte  April  26,  1989. 
B  Kent  Burton, 

Assistant  Secretary  hr  Oceans  and 

Atmosphere- 

I^lt  Doc  89-10728  Filed  5-3-89;  8;45  am) 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  the  Asociacion 
de  los  Indios  From  An  Objection  by 
the  Puerto  Rico  Planning  Board 

AGENCY:  National  Oceanic  and 
.Mmospheric  Administration. 

ACTION:  Notice  of  appeal  and  request  for 
comments. 

On  September  26.  1988,  Annibal 
Inzarry.  Esquire,  on  behalf  of  the 
Association  de  los  Indios  (.Appellant), 
filed  with  the  Secretary  of  Commerce  a 
notice  of  appeal  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  16  U.S.C. 
1456(c)(3)(A),  and  the  Department  of 
Commerce's  (Department)  implcmerting 
regulations,  15  CFR  Part  930,  Subpart  H. 
The  appeal  arises  from  an  objection  by 
the  Puerto  Rico  Planning  Board  (State) 
to  the  Appellant's  certification  that  its 
proposed  projects  to  reconstruct  a 
private  road  and  to  construct  residential 
houses,  landfills,  piers  and  bulkheads 
and  for  after-the-fact  permits  for  some 
landfills  and  structures  already 
produced  in  Salinas,  Paerto  Rico  are 
consistent  with  Puerto  Rico's  coastal 
management  program.  The  State's 
objection  precludes  the  U.S.  Army  Coips 
of  Engineers  from  issuing  to  the 
Appellant  a  permit  to  perform 
construction  or  issuing  an  after-tlie-fact 
permit  for  existing  construction  pending 
the  outcome  of  the  Appellant's  appeal. 
The  Appellant  has  now  perfected  its 
appeal  by  filing  the  supporting  data  and 
information  required  by  the 
Dep.irtment's  implementing  regulations. 
The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  perm.its 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  (Ground  I)  or    necessary 
in  the  interest  of  national  security" 
(Ground  11),  Section  307(c)(3)(B).  To 
make  such  a  determination,  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  Commission's 
consistency  objections  based  on 
Grounds  I  and  II.  To  make  the 
determination  that  the  proposed  activity 


is  "consistent  with  the  objectives"  of  the 
CZ.MA,  the  Secretary  must  find  that  (1) 
the  proposed  activity  furthers  one  or 
more  of  the  national  objectives  or 
purposes  contained  in  sections  302  or 
303  of  the  CZMA;  (2)  the  adverse  effects 
of  the  proposed  activity  do  not  outweigh 
its  contribution  to  the  national  interest; 
(3)  the  proposed  activity  will  not  violate 
the  Clean  Air  or  the  Federal  Water 
Pollution  Control  .Act;  and  (4)  no 
reasonable  alternative  is  available  that 
would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
Puerto  Rico's  coastal  m.-ind,Rement 
program.  See  15  CFR  930.121.  To  make 
the  determination  that  the  proposed 
activity  is  "necessary  in  the  interest  of 
national  security, "  the  Secretary  must 
find  that  a  national  defense  or  other 
national  security  interest  would  be 
significantly  impaired  if  the  proposed 
activity  is  not  permitted  to  go  forward 
as  proposed.  15  CFR  930.122. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121  and  930.122.  Comments  are  due 
within  thirty  days  of  the  publication  of 
this  notice  and  should  be  sent  to  Margo 
E.  Jackson.  Attorney-Adviser.  Office  of 
the  Assistant  Genera!  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration  (\'OA.-\), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue  NW  .  Suite  601. 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Palria 
Custodio,  Chairperson,  Puerto  Rico 
Planning  Board,  Minillas  Governmental 
Center,  De  Diego  Avenue.  San  Juan, 
Puerto  Rico  00940-9985;  and  .Annibal 
Irizarry.  Esquire,  McConnell,  Valdez, 
Kelly,  Sifre,  Griggs  &  Ruiz-Suria.  San 
Juan,  Puerio  Rico  00936. 

All  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
Puerto  Rico  Planning  Board.  McConnell, 
Valdez,  Kelly,  Sifre,  Griggs  S  Ruiz-Suria 
and  the  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  NOAA. 

For  Additional  Information  Contact; 
Margo  E.  Jackson,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1825 
Connecticut  Avenue  NW.,  Suite  603. 
Washington.  DC  20235.  (202)  673-5200. 

(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 

Assislancp) 


Dated:  April  27, 1989. 
B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 

Atmosphere. 

(FR  Doc.  89-10729  Filed  5-3-89:  8:45  am] 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Claude  A. 
White  From  an  Objection  by  the  Soutti 
Carolina  Coastal  Council 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Notice  of  dismissal. 

On  February  23, 1988,  Claude  A. 
White  (Appellant)  filed  with  the 
Secretary  of  Commerce  a  notice  of 
appeal  under  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972. 
as  amended  (Act),  16  U.S.C.  1451  et  seq.. 
and  the  Act's  pertinent  implementing 
regulations,  15  CFR  Pari  930,  Subpart  H. 
The  appeal  arose  from  an  objection  by 
the  South  Carolina  Coastal  Council 
(State)  to  Appellant's  consistency 
certification  for  a  permit  from  the  U.S. 
,\rnn  Corps  of  Engineers  to  fill  0.3  acres 
of  wi  tiands  in  North  Myrtle  Beach, 
South  Carolina.  The  appeal  was  stayed 
at  the  request  of  the  parties  until 
recently. 

Subsequent  to  filing  his  appeal. 
Appellant  submitted  a  modified 
proposal,  which  the  State  found 
consistent  with  its  coastal  zone 
management  program.  Appellant 
therefore  requested  that  the  appeal  be 
dismissed.  Accordingly,  the  Department 
of  Commerce  has  dismissed  the  appeal 
for  good  cause  pursuant  to  15  CFR 
930.128,  Appellant  is  barred  from  filing 
another  appeal  from  the  State's 
objection  to  its  consistency  certification. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  S.  Campbell,  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue 
NW.,  Suite  603,  Washington,  DC  20235, 
(202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Date:  April  27. 1989. 
B.  Kent  Burton, 

,\ssisiunl  Secretary  for  Oceans  and 

Atmosphere. 

jFR  Doc.  89-10730  Filed  5-3-89;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers    Department  of 

the  A  r  iTi  y 

intent  To  Preoare  a  D' aH 
Environmental  Impact  Sti'c-K-  ' 
(DEISi  tor  Proposed  Devefotsirient  of 
Tillery  Hill  State  Recreat;on  Area, 

PatoKa  Lake,  Orange  COij--'tv    IN' 

AGtNCY:  Loumvuie  uistnct.  u.b.  Army 
Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  intent  to  prepare  a 
DEIS. 

SUMMARY:  The  project  considered  by  the 
DEIS  consists  of  a  proposal  by  a  team  of 
private  firms,  named  Patoka  Partners,  to 
build,  operate,  and  maintain  recreation 
facilities  comprising  a  resort  complex  on 
Tillery  Hill  State  Recreation  area  at 
Patoka  Lake  in  Orange  County,  Indiana. 
The  proposed  facilities  include  a  hotel 
and  conference  center,  theme  park,  wild 
animal  park,  amphitheater,  marina,  golf 
courses,  and  other  recreational  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action  or 
comments  regarding  significant  issues 
that  should  be  considered  in  the  DEIS 
should  be  directed  to:  John  F. 
Langowski,  Jr.,  Colonel.  Corps  of 
Engineers,  P.O.  Box  59,  Louisville. 
Kentucky  40201-0059.  Phone:  (502)  .582- 
.5601. 

Alternatives  being  considered  are:  no 
action,  delayed  development,  and 
different  scope  of  development. 

The  DEIS  will  cover  a  variety  of 
issues  including  water  quality,  aquatic 
biology,  terrestrial  biology,  regional 
socioeconomic  structure,  cultural 
resources,  and  recreation. 

A  scoping  meeting  will  be  held  at  7:30 
p.m.  EST  on  May  16, 1989  at  the  French 
Lick  Springs  Resort  Convention  Hall  in 
French  Lick,  Indiana,  A  public  notice 
announcing  the  meeting  will  be 
distributed  at  least  15  days  prior  to  the 
date  of  the  meeting.  The  purpose  of  the 
meeting  is  to  identify  the  significant 
issues  to  be  analyzed  in  depth  in  the 
DEIS.  The  participation  of  the  public 
and  all  interested  government  agencies 
is  invited. 

The  Louisville  District  estimates  that 
the  DEIS  will  be  released  for  public 
review  in  September  1989. 

Date:  April  14. 1989. 
|ohn  F.  Langowski,  |r., 

LTC,  EN  Commanding. 

jFR  Doc,  89-10736  Filed  5-3-89:  8:45  am\ 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Delaware  River 

rnmnrm¥\»nmivm  Navlnalinn  Rtudv 


Additional  dredged  material  disposal 
sites  will  be  needed  to  adequately 
handle  dredged  material  from  the 
existino  federal  oroiect  oast  the  vear 


practical  in  all  channel  modification 
schemes, 

b  Additional  dredged  material 
(imniLsal  ranaritv  will  hp  rpnnirpd  for 


Federal  Register  /  Vol.  54.  No.  85  /  Thursday,  May  4,  1989  /  Notices 


SUMMARY:  The  Department  of  Eneroy 
(DOE)  has  submitted  the  following  21 
public  information  collection  packages 

tn  nVIR  fnr  rpnp'Aia]  iinHpr  fhp 


Package  Title:  Construction  and  Project 

Management. 
Current  OMB  No:  1910-0200. 

T'vnp  nf  Racnnnrtanft?.  FiOC  K4in o ri/^rM a»» 


Estimated  Number  of  Responses:  1,631 . 
Estimated  Total  Burden  Hours:  33.683. 
Purpose:  This  information  is  reauirnd 
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Federal  Register  /  Vol.  54,  No.  85  /  Th; 


Nt .;.   4,  1989  /  Notices 


V. 


Intent  To  Prepare  a  Draft 
Envtronmental  Impact  Statement 
(DEIS)  for  the  D«iaware  River 
Comprehensive  Navigation  Study, 
Modifying  the  Delaware  River, 
Philadelphia  to  Sea  Navigation  Project 

agency:  Philadelphia  District,  U.S 
Ar-r.v  Corps  of  Engineers.  DoD. 
action:  .\otice  of  intent. 

summary:  The  proposed  action 
eviiluates  the  need  for  and  alternative 
ncthods  of  imprcms  the  navigation 
channel  to  accommodate  commercial 
\essels  transiting  the  Del.iware  River 
!)rtv\een  Philadelphia.  Pennsylvania  and 
the  mouth  of  the  Delaware  Bay  This 
reed  :s  based  on  current  shipping 
problems  resulting  from  delays  in 
m'ermodal  transfers,  insufficient 
channel  dimensions  and  other  physical 
aspects  affecting  waterborne  commerce. 
IJentification  of  water  and  related  land 
resource  problems  in  the  study  area  has 
evolved  from  prior  studies,  current 
investigations,  and  continuing  public 
I  uordination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  DEIS  shriuld  be 
addressed  to  .Mr,  [erry  Pasqu.ile.  (215) 
.'9''-6a40,  U.S.  A\rmv  Corps  of  Engineers 
CF.N.-\P-Pl^E.  U.S. "Custom  House, 
Second  and  Chestnut  Streets. 
Ph.ladelphia,  Pennsylvania  19100-2991 
SUPPLEMENTARY  INFORMATION: 

1  Proposed  Action 

a.  The  proposed  ob)ective  will  be  to 
improve  the  handling  of  bulk  commodity 
products,  which  account  for  the  majority 
of  -ihip  cargoes  using  this  waterway 
These  commodities,  which  include  crude 
oil.  coal  and  iron  ore.  are  currently 
shipped  in  partially  loaded  vessels,  due 
to  draft  restrictions.  Consideration  is 
bcij'.g  given  to  both  full  width 
deepending  and  providing  only  a  deeper 
inbound  channel  lane  since  the  majority 
of  benefits  come  from  imports.  {Provision 
of  a  deeper  channel  would  reduce  or 
el.minate  non-structural  practices  such 
.iS  lightering  and  light  loading,  now  in 
use  by  the  restricted  vessels.  In 
addition,  several  users  are  likely  to 
employ  larger  vessels  if  a  deeper 
channel  is  provided 

b,  A  critical  element  m  the 
development  of  any  navigation  study  is 
the  disposal  of  dredged  malfrial. 
Approximately  6  million  cubic  yards  of 
m.itcrial  for  the  e.xisting  40  feet  deep 
channel  project  are  annually  dredged 
from  the  Delaware  River  betwen 
Phiiddelphia  and  the  sea.  .Acquisition  of 
disposal  areas  for  the  existing  channel  is 
now  solely  a  federal  responsibility 
There  arc  8  active  upland  disposal  areas 
f  ,,-  'hr  Philadelphia  to  the  sea  project. 


Additional  dredged  material  disposal 
sites  will  be  needed  to  adequately 
handle  dredged  material  from  the 
existing  federal  project  past  the  year 
2020. 

Project  deepening  would  further 
reduce  the  capacity  of  existing  sites  and 
accelerate  the  need  for  replacement 
sites.  A  secondary  goal  of  this  study  is 
to  upgrade  present  disposal  areas  and 
locate  additional  sites  with  sufficient 
capacity  to  han(Ne  deepending  and 
maintenance  dredging  operations  over 
the  project's  full  50  year  project  life 
(2000-2050). 

c.  Without  the  implementation  of 
improvements  for  the  Delaware  River 
channel,  the  maximum  draft  of  vessels 
using  the  waterway  would  be  limited  to 
the  draft  now  accommodated.  Existing 
channel  dimensions  reduce  the 
economic  efficiency  of  larger  ships 
moving  through  this  major  commercial 
area.  Crude  and  refined  oil  products  are 
the  highest  volume  commodity  in  United 
States  freight  trade  and  account  for  the 
overwhelming  majority  of  tonnage 
moved  in  the  Delaware  River.  The 
refineries  located  along  the  Delaware 
River  account  for  10  percent  of  the 
refinery  capacity  of  the  United  States 
and  provide  petroleum  products 
throughout  the  mid-Atlantic  states. 
Approximately  30  percent  of  all  crude 
oil  that  comes  to  the  Delaware  River 
facilities  is  lightered.  In  addition,  about 
50  percent  of  the  crude  oil  vessels.  60 
percent  of  the  coal  vessels  and  80 
percent  of  the  iron  ore  vessels  are 
partially  loaded. 

d.  The  study  is  being  conducted  in 
response  to  a  resolution  by  the 
Committee  on  Public  Works  of  the 
United  States  Senate,  dated  March  1. 
1954  and  a  resolution  by  the  Committee 
on  Public  Works  of  the  House  of 
Representatives,  dated  December  2, 
1970. 

2.  .-Mtematives 

a.  Alternative  measures  to  improve 
navigation  in  the  study  portion  of  the 
Delaware  River  include  no  action  and 
full-width  or  partial-width  channel 
deepening.  Partial-width  channel 
deepening  would  entail  deepening  the 
inbound  lane,  since  the  majority  of 
vessels  travel  upstream  loaded  and 
downstream  partially  or  completely 
unloaded.  The  range  of  depths  currently 
considered  for  deepening  is  41  to  46  feet 
at  mean  low  water.  In  addition,  channel 
bend  widening  is  being  considered  to 
facilitate  larger  vessels  now  using  the 
waterway.  Non-structural  measures 
such  as  the  use  of  tides  to  increase 
available  channel  drafts  and  lightering 
are  already  employed  and  are  being 
included  to  the  maximum  extent 


practical  in  all  channel  modification 

schemes. 

b  Additional  dredged  material 
disposal  capacity  will  be  required  for 
maintenance  of  the  existing  project  and 
any  channel  modifications  for  the  50 
year  project  life.  Alternative  structural 
measures  for  increasing  disposal 
capacity  include  raising  dikes  at  existing 
sites,  using  sedimentation  basins  to 
reduce  shoaling,  acquisition  of  new 
upland  sites,  marsh/upland  creation 
within  the  river  and/or  ocean/bay 
disposal.  Non-structural  alternatives 
include  dewatering  practices  to 
facilitate  greater  consolidation  of 
dredged  material  at  existing  sites, 
reusing  dredged  material  and  reducing 
dredging  activities. 

3.  Scoping 

a.  Numerous  study  reports  have  been 
published  since  1954  concerning  all 
aspects  of  the  proposed  project. 
Evaluation  of  previously  gathered  data 
has  initiated  both  Federal  interest  and 
local  support.  In  addition  to  these 
reports,  several  reconnaissance  studies 
were  conducted  to  determine  waterway 
problems  and  the  Federal  interest  in 
further  study. 

b.  It  is  anticipated  that  a  scoping 
meeting  will  be  held  to  solicit  additional 
comments  from  appropriate  Federal, 
State,  and  local  agencies.  Participation 
of  the  general  public  and  other 
interested  parties  and  organizations  will 
initially  be  invited  by  means  of 
newsletters.  Based  on  the  input  of  these 
agencies  and  the  interested  public,  a 
decision  on  additional  scoping  meetings 
will  be  made. 

c.  The  significant  issues  and  concerns 
that  have  been  identified  include  the 
potential  impacts  of  the  projects  on 
aquatic  and  terrestrial  biota,  water 
quality,  intertidal  and  shallow  water 
habitats,  wetlands,  cultural  resources, 
and  economics. 

4.  Availability 

It  is  estimated  the  DEIS  will  be 
released  for  public  comment  in  April 
1990. 
Robert  L.  Callegari, 

Chief,  Planning  Division. 

|KR  Doc.  89-10737  Filed  5-3-89;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extensions 

agency:  Department  of  Energy. 
ACTION:  Notice. 


summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  following  21 
public  information  collection  packages 
to  O.MB  for  renewal  under  the 
Paperwork  Reduction  Act  of  1900.  Pub. 
L.  No.  90-511.  The  packages  cover 
management  and  procurement 
collections  of  information  from 
management  and  operating  contractors 
of  DOE's  government-ov\ned  contractor- 
operated  (GOCO)  facilities,  offsite 
contractors,  financial  assistance 
recipients,  grantees,  and  the  public.  The 
information  is  used  by  Departmental 
management  to  exercise  management 
oversight  as  to  the  implementation  of 
applicable  statutory  and  contractual 
requirements  and  obligations.  The 
listing  for  each  package  contains  the 
following  information:  (1)  Title  of  the 
information  collection  package:  (2) 
Current  0MB  control  number:  (3)  Type 
of  respondents:  (4)  Estimated  number  of 
responses:  (5)  Estimated  total  burden 
hours,  including  recordkeeping  hours, 
required  to  provide  the  information:  (6) 
Purpose:  and  (7)  Number  of  collections. 
DATE  AND  ADDRESS:  Comments 
regarding  the  information  collection 
packages  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  June  5.  1989.  Mr. 
Nicholas  Garcia.  DOE  Desk  Officer. 
Office  of  Management  and  Budget 
(OIRA),  Room  3001,  NEOB.  Washington. 
DC  20503.  (202)  395-3084.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  Desk 
Officer  of  your  intention  to  do  so  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  (202)  395-3084.  (.Mso. 
please  notify  the  DOE  contact  listed  in 
this  notice). 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

.Andrew  D.  Eppelmann,  Director  of 
Management  Systems  Analysis  (M.A- 
513).  U.S.  Department  of  Energy. 
Washington,  DC  20585,  [202)  586-2296. 
Package  Title:  Automatic  Data 

Processing  (ADP)  Management. 
Current  OMB  Xn:  1910-0100. 
Type  c)i' Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
E:itimated  Number  oj  Responses:  676. 
Estimated  Tata!  Burden  Hours:  246.157. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  ADP 
Management  resources  and 
requirements  are  managed  efficiently 
and  effectively:  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  10  information  and/or 
recordkeeping  requirements. 


Package  Title:  Construction  and  Project 

Management. 
Current  OMB  No:  1910-0200. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  13,526. 
Estimated  Total  Burden  Hours:  478.058. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  Project 
Management  resources  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  25  information  and/or 
recordkeeping  requirements. 
Package  Title:  Environment,  Safety  and 

Health. 
Current  OMB  No:  1910-0300. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  10.785. 
Estimated  Total  Burden  Hours:  965.051. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Environment,  Safety  and  Health 
resources  and  requirements  are 
managed  efficiently  and  effectively;  and 
to  exercise  management  oversight  of 
DOE  contractors  and  grantees.  The 
package  contains  78  information  and/or 
recordkeeping  requirements. 
Package  Title:  Financial  Assistance  and 

Incentives. 
Current  OBM  No:  1910-0400. 
Type  of  Repondents:  Grantees. 

assistance  recipients,  and  contractors. 
Estimated  Number  of  Responses:  74,398. 
Estimated  Total  Burden  Hours:  708,009. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Financial  Assistance  and  Incentives 
resources  and  requirements  are 
managed  efficiently  and  effectively;  and 
to  exercise  management  oversight  of 
DOE  contractors  and  grantees.  The 
package  contains  66  information  and/or 
recordkeeping  requirements. 
Package  Title:  Financial  Management. 
Current  OMB  No.  1910-0500. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors, 

offsite  contractors,  grantees,  and 

financial  assistance  recipients. 
Estimated  Number  of  Responses:  25,764. 
Estimated  Total  Burden  Hours:  776.281. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Financial  Management  resources  and 
requirements  are  managed  effectively; 
and  to  exercise  management  oversight 
of  DOE  contractors  and  grantees.  The 
package  contains  51  information  and/or 
recordkeeping  requirements. 

Package  r///e.' Industrial  Relations. 
Current  OMB  No.:  1910-0600. 
Type  of  Respondents:  DOE  Management 
and  Operating  (GOCO)  contractors. 


Estimated  Number  of  Responses:  1.631 . 
Estimated  Total  Burden  Hours:  33.683. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Industrial  Relations  resources  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  124  information  and/or 
recordkeeping  requirements. 
Package  Title:  In-house  Energy 

Management. 
Current  OMB  No:  1910-0700. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  285. 
Estimated  Total  Burden  Hours:  11,402. 

Purpose:This  information  is  required 
by  the  Department  to  assure  that  In- 
house  Energy  resources  are  managed 
efficiently  and  effectively;  and  to 
exercise  management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  three  information  and/or 
recordkeeping  requirements. 
Package  Title:  Legal. 
Current  OMB  No:  191CM)800. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors 

and  potential  or  previous  DOE 

employees. 
Estimated  Number  of  Responses:  2.381. 
Estimated  Total  Burden  Hours:  16,638. 

Purpose:Thts  information  is  required 
by  the  Department  to  assure  that  Leg.ii 
resources  and  requirements  are 
managed  efficiently  and  effectively:  to 
exercise  oversight  of  DOE  contractors 
and  grantees  in  the  area  of  inventions, 
and  employees  and  former  employees  m 
the  area  of  confiicts  of  interest.  The 
package  contains  11  information  and.'ur 
recordkeeping  requirements. 
Package  Title:  Nuclear  Materials. 
Current  OMB  No:  1910-0900. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 

offsite  contractors. 
Estimated  Number  of  Responses:  12.W2. 
Estimated  Total  Burden  Hours:  435.395. 

Purpose.- This  information  is  required 
by  the  Department  to  assure  that 
Nuclear  Materials  resources  and 
requirements  are  managed  efficienliy; 
and  to  exercise  management  oversight 
of  DOE  contractors  and  grantees.  The 
package  contains  106  information  and/ 
or  recordkeeping  requirements. 
Package  Title:  Personal  Property. 
Current  OMB  ,\\i:  1910-1000. 
Typn  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  8  ftil. 
Estimated  Total  Burden  Hours:  548.974. 


I 
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P[.rpotie:  This  information  is  required 
by  the  Department  to  assure  that 
Personal  Property  resources  and 


Audiovisual-Publications  resources  and 
requirements  are  managed  efficiently 
and  effectively:  and  to  exercise 


e  i-krf^^i-* 


contains  16  information  and/or 
recordkeeping  requirements. 

Package  Title:  Traffic  Management. 
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Office  of  Small  and  DisadvantaQed 
Business  Utilization 


ron  FURTHER  INFORMATION  COKTACT: 

Roy  Chavez.  Office  of  Small  and 


procurement  officials  and  small 
business  specialists. 


I 
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/'i.rpose:  This  informatior.  is  required 
tiy  the  Department  to  assure  thtH 
I't'rsonal  Property  resources  and 
rfquirements  are  managed  efficifr.sU 
ar.d  to  exercise  management  oversight 
of  DOE  contractors  and  grantees.  The 
pa{,kage  contams  72  information  and/or 
recordiveeping  requirements, 
/'i.(  kage  Title:  Power  Marketing  | 

Administrations, 
Currvnl  0MB  \o:  1910-1200. 
Tvpf  of  Reapordens:  DOE  ManagerrMT-.t 

and  Operating  IGOCO)  contractor<r, 

offsile  contractors,  grantees,  public 

and  private  utilities,  and  the  general 

public  I 

/■.'s.'.;"iG.'f'c.'  .\i.mhrr  11'  Htsponses: 

123.542 
E>l.:rn:ed  Tola!  Bwden  Hours:  032.253. 

Purpost':  This  information  is  required 
In  the  Departm.ent  to  assure  that  Power 
Miirkcting  resources  and  requirements 
ure  managed  efficiently  and  effectively: 
and  to  exercise  management  oversight 
of  DOE  contractors,  grantees,  public  and 
private  utilities,  and  the  general  public. 
The  package  contains  110  information 
and,  or  recordkeeping  requirements. 
I'cK  heme  Title:  Printing  Management. 
Current  0MB  So^  1910-13(X), 
'l.pe  o' Responden'.s:  DOE  Management 

and  Operating  (COCOJ  contractors. 
Estimated  .\:;"\>  -  -^ Responses:  289, 
E-t:n'a>ed  To'i:   tL.rden  Hours: 4.208. 

Purpose:  This  information  is  required 
!i\  the  Department  to  assure  that 
Printing  Management  resources  and 
rf  quirements  are  managed  efnciently 
and  effectively:  and  to  exercise 
m.inagement  oversight  of  DOE 
cnn'r.ictors  and  grantees.  The  package 
runtains  11  information  and./or 
recordkeeping  requirements. 
Puckaae  Title:  Program  Management. 
Current  0MB  No:  1910-1400. 
Type  of  Respondents:  DOE  Management 

and  Operating  (COCO)  contractors. 

(iffsite  contractors. 
t\::.r:ated  Number  of  Responses: 

1(X),417. 
E.^t! mated  Total  Burden  Hours:  496.420. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Program  Management  resources  and 
ri  qiiirements  are  managed  efficiently 
.ir\<l  effectively;  and  to  exercise 
m.mdgement  oversight  of  DOE 
(ontr.tctors  and  grantees.  The  package 
contains  74  information  and/or 
recordkeeping  requirements. 
Package  Title:  Public  Affairs. 
Current  0MB  No:  1910-1500. 
l.pe  of  Respondents:  DOE  Management 

and  Operating  (COCO)  contractors. 
E<t::^nited  Number  of  Responses:  241. 
E-.!:mated  Total  Burden  Hours:  3,892. 

Purpose:  This  information  is  required 
\,\  "he;  Department  to  assure  that 


Audiovisual-Publications  resourres  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  eight  information  and/or 
recordkeeping  requirements. 
Package  Title:  Real  Property. 
Current  0MB  No:  1910-1600. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 

offsite  contractors. 
Estimated  Number  of  Responses:  865. 
Estimated  Total  Burden  Hours:  49,475. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  Real 
Property  resources  and  requirements  are 
managed  efficiently  and  effectively;  and 
to  exercise  management  oversight  of 
DOE  contractors  and  grantees.  The 
package  contains  10  information  and/or 
recordkeeping  requirements. 
Package  Title:  Records  and 

Administration. 
Current  0MB  No:  1910-1700. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  3,112. 
Estimated  Total  Burden  Hours:  8.783. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Records  resources  and  requirements  are 
managed  efficiently  and  effectively,  and 
to  exercise  management  oversight  of 
DOE  contractors  and  grantees.  The 
package  contains  five  information  and/ 
or  recordkeeping  requirements. 
Package  Title:  Safeguards  and  Security. 
Current  OMB  No:  1910-1800. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 

offsite  contractors. 
Estimated  Number  of  Responses: 

168.428. 
Estimated  Total  Burden  Hours:  879.916. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Safeguards  and  Security  resources  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 
contains  64  information  and/or 
recordkeeping  requirements. 
Package  Title:  Telecommunications. 
Current  OMB  No:  1910-1900. 
Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  23,546. 
Estimated  Total  Burden  Hours:  26.195. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Telecommunications  resources  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  exercise 
management  oversight  of  DOE 
contractors  and  grantees.  The  package 


rontains  16  information  and/or 

recordkeeping  requirements. 

Package  Title:  Traffic  Management. 

Current  OMB  So:  1910-2000. 

Type  of  Respondents:  DOE  Management 

and  Operating  (GOCO)  contractors. 

offsite  contractors. 
Estimated  Number  of  Responses:  101 . 
Estimated  Total  Burden  Hou.'^:  24.654. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  Traffic 
Management  resources  and 
requirements  are  managed  efficiently 
and  effectively:  and  to  exercise 
management  oversight  of  DOE  ■ 

contractors  and  grantees.  The  package 
contains  four  information  and/or 
recordkeeping  requirements. 

Package  Title:  Travel. 

Current  OMB  No:  1910-2100. 

Type  of  Respondents:  DOE  Managenienl 

and  Operating  (GOCO)  contractors. 
Estimated  Number  of  Responses:  8.590, 
Estimated  Total  Burden  Hours:  56,30,5. 
Package  Title:  Automatic  Data 

Processing  (ADP)  Management. 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  Travel 
resources  and  requirements  are 
managed  efficiently  and  effectively:  and 
to  exercise  management  oversight  of 
DOE  contractors  and  grantees.  The 
package  contains  11  information  and/or 
recordkeeping  requirements. 

Package  Title:  Procurement  (formerly 

Department  of  Energy  Acquisition 

Regulations— DEAR  970). 
Ci  -rent  OMB  No:  1910-^100. 
T;.re  of  Respondents:  DOE  Management 

and  Operating  (GOCOJ  contractors. 

offsite  contractors. 
Estimated  .Xumber  of  Reponscs:  70,592.      i 
Estimated  Total  Burden  Hours:  \ 

2,094.274.  I 

Purpose.- This  information  is  required 
by  the  Department  to  assure  that 

Procurement  resources  and  , 

requirements  are  managed  efficiently  ; 

and  effectively;  and  to  exercise  | 

management  oversight  of  DOE  • 

contractors  and  grantees.  The  package  ! 

contains  62  information  and/or  | 
recordkeeping  requirements. 

Dated:  April  :"'  1089 

V  ilo  A  Magliano. 

Deputy  Assistant  Secretary  for  Human 

Resource  Management. 
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Office  of  Small  and  Disadvantased 
Business  Utilization 


Plan  for  the  Target  Industry 
Cate90iies  Under  ttie  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Department  of  Energy, 

acTIOm:  .Notice  of  Department  of 
Energy's  (DOE)  plan  for  the  Target 
Industry  Categories  (TIC)  under  the 
Small  Business  Competitiveness 
Demonstration  Program, 

SUMMARY:  The  DOE  has  concluded  its 
lonsultation  with  the  Small  Business 
Administration  (SBA)  of  its  plan  for  the 
Small  Business  Competitiveness 
Demonstration  Program.  The  plan  lists 
the  selected  TlCs  with  limited  small 
business  participation:  the  incremental 
goals  for  the  TICs:  and  the  efforts  that 
DOE  will  undertake  to  increase  small 
business  procurements. 

DATE:  Comments  must  be  received  by 
lune  5, 1989. 

ADDRESS:  Address  comments  to  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization.  U.S. 
Department  of  Energy.  Washington.  DC 

20585. 


ron  FURTHER  INf=ORMATION  COHTACrr. 

Roy  Chavez,  Office  of  Sm.il!  and 
Disadvantaged  Business  Utilization 
(MA— 11).  US,  Department  of  Energy. 
Washington,  DC  20565   (202'  586-8219. 

SUPPLEMENTARY  INFORMATION:  The 

Business  Opport;jnify  Dev  plopment  Act 
of  1988  (Pub.L.  100-656!  requires  that 
nine  agencies,  including  the  Department 
of  Energy,  conduct  a  Small  Business 
Competitiveness  Demonstration 
I'rogram.  The  Program  initially  suspends 
small  business  set-asides  in  four 
industries  m  which  small  business  have 
a  dispropor1:onately  larae  share  of 
Federal  procurement:  Construction, 
architect-engtneenng  services,  refuse 
collection  services  and  non-nuclear  ship 
repair.  Simultaneously,  participating 
agencies  must  select  ten  other  industries 
with  significant  purchasing  volumes  and 
a  history  of  low  small  business 
participation.  In  those  industries,  t.'^e 
agencies  must  develop  4-year  plans  to 
increase  acquisitions  from  small 
businesses  In  accordance  with  SBA 
guidance,  the  DOE  developed  the  plan 
below.  The  selection  of  the  ten 
industries  included  consideration  of 
field  recomniendaljons.  The  selection 
relied  on  product  and  service  code 
historical  data  which  was  then 
correlated  with  Standard  Industrial 
Classification  codes.  The  4-year  goals 
were  set  with  the  advice  of  field 

Targeted  Industries  Goals 


procurement  officials  and  small 
business  specialists. 

Berton  |.  Rodi. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

Smalt  Business  Competitiveness  Demon- 
stration Program  U.S.  Department  of 
Energy  Implementation  Plan 

The  Department  of  Energy  (tXJE)  has  ideoW>ed  the 
following  Targal  Indutty  CategoriM  (TIC)  lor  en- 
hanced  smaN  buttnoM  partKapatioa 


SIC 

Product  Of  Serwtce 

Percent  Sa 
Contracts  ■ 

8731 

AG13  R4D  Energy-Coal-Ad- 

wanced  Develop">eni  

27«, 

8731 

AZ11  R&D/Other  Research 

8731 

AG83  R4D/Cof»ervaUon  a) 
Er>ergyA(Jvanced    Devel- 

opment  _ 

09 

8731 

AG93    R4D/Other    Energy- 

Advanced  Devetopment ... 

09 

8731 

R415  Technotogy  Sh^mg/ 

Uuiizatioo  Services , 

31 

'49b9 

F108  Hazardous  Sut>stanc« 

Removat  Support „ 

0.08 

8742 

R405  Opefatioos  Research 

Services _ 

3.6 

8732 

R419  Educational  Services.^ 

&3 

3823 

7042  Mini  &  Micro  Compol- 

er  Control  Devices 

60 

3825 

6625    Eiectncal    Electronic 

Measunng  Instruments 

62 

I  Average  over  24  rrxxiths;  i  e  FY  1987  and  1968 
'  Hazardous  sut>starKes  iwera  considerad  iK>t  to 
be  wnthtn  SIC  4953. 


SIC 


8731 
8731 
8731 
8731 
8731 
4959 
8742 
8732 
3823 
3825 


Prod  or  serv. 


AG13. 

AZ11.. 

AG83 

AG93, 

H415, 

F108  . 

H405 

R419  . 

7042... 

6625... 


FY  1969.   !  FY  1990, 
percent        percent 


2.5% 
0.5 
2.0 
1.0 
3.2 
OS 
3.0 
6.5 
6.7 
6.5 


^7% 
0.8 
2.5 
13 
48 
O.S 
3.5 
75 
7.0 
70 


FY  1991.    I  FY  1992 


30% 
1.5 
45 
IB 
69 
15 
48 
95. 
78 
60 


3  5% 
20 
60 
25 
90 
20 
60 
110 
90 
95 


Policy  and  Implementation 

The  DOE  will  undertake  various 
measures  to  promote  the  attainment  of 
the  goals  in  the  underutilized  categories. 
OSDBU  will  distribute  source 
information  from  the  F^-ocuremrnt 
.Automated  Source  System  (P,'\SS1  to  the 
DOE  organizations  contracting  for  the 
particular  categories.  Minority  small 
business  sources  will  be  requested  from 
the  Minority  Business  Development 
Agency's  PROFILE  system  and 
distributed  to  contracting  activities,  to 
the  extent  that  it  is  not  redundant  with 
PASS.  The  DOE  will  publish  in  the 
Commerce  Business  Daily  "Sources 
Sought"  notices  for  the  ten  categories. 


The  results  of  this  effort  too,  will  be 
distributed  to  affected  organizations. 

The  Department's  participation  in  the 
Demonstration  Program  will  be 
prominently  noted  in  our  participation  in 
trade  fairs,  conferences,  and  other 
meetings  for  small  businesses.  Any  new 
publications,  such  as  revisions  of  our 
"Doing  Business  with  the  Department  of 
Energy,"  will  feature  our  participation  in 
the  program.  These  efforts  are  in 
addition  to  this  announcement  soliciting 
public  comment  on  the  agency's 
program  in  the  Federal  Re^ster 

Procurement  requests  bearing  one  of 
the  selected  SIC  codes  will  receive 
special  consideration.  Where 


appropriate,  8(a)  contracts  may  be 
initiated.  Otherwise,  if  Federal 
Acquisition  Regulation  criteria  are  met. 
the  requirement  will  be  set  aside  for 
small  business.  Where  there  are 
insufficient  small  business  sources,  the 
contracting  officer  must  make  such  a 
determination  in  writing  with 
concurrence  at  one  level  above  the 
contracting  officer  before  the 
requirement  can  be  processed  for  full 
and  open  competition. 

For  negotiated  procurements  in  the 
targeted  industries,  the  contracting 
officer  will  be  required  to  include  a 
business  evaluation  factor  which 
provides  consideration  for  small 
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businesses  submitting  a  proposal,  or  for 
larjje  businesses  which  pmpose  joint 
ventures  or  other  teamir.jj  arrangements 


schedules  to  be  effective  through  FY 
1990  and  1991. 
Because  of  the  delay,  Bi'A  has  revised 


schedule  will  be  established  by  the 
Hearing  Officer  at  the  Prehearing 
Conference. 


printed  as:  "ACRl  =  The  lesser  of  CRl 
or  $125.6  million,  or  zero  if  rates  wer^ 
not  adjusted  as  a  result  of  a  CRAC 

;utiii'citmpnr  tn  PprinH  1   " 
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CF-«9.  and  NR-8F.)  upv\iird  over  an 
iustment  period  beginning  January  1, 


a 


1990.  and  ending  September  30, 1990. 

tn\    n ■ J  r. 


(ii)  If  CRl  is  less  than  or  equal  to  $29.7 
million,  then,  for  PF.  CF.  and  NR  rate 
schedules  (IP  and  VI  are  not  adjusted): 
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businesses  submitting  a  proposal,  or  for 
Idrgc  businesses  which  propose  joint 
ventures  or  other  teaming  arrangements 
With  small  businesses.  On  multiple 
award  Program  Research  and 
De\  elopment  Announcements,  one  or 
m.ore  awards,  where  appropriate,  may 
be  set  aside  for  small  R&D  businesses 
[.''uur  of  the  targeted  industry  categories 
are  :n  research  and  development). 

Droad  agency  announcements  which 
may  draw  participation  m  targeted 
industries  will  be  encouraged  to  include 
a  preference  for  small  businesses  in  the 
evaluation  criteria.  In  the  procurement 
of  other  industries,  small  business 
specialists  and  contracting  officers  will 
be  encouraged  to  look  for  break  out 
opportunities  of  significant  elements  of 
larger  procurements  which  might  be  set 
aside  for  8(a)  or  small  business  in  the 
targeted  industries. 

The  Department  will  emphasize  the 
targeted  industries  program  through  the 
training  of  its  contracting  staff.  Training 
sessions  for  this  program,  were  held  m 
Las  Vegas,  Nevada,  on  .March  1-2. 1989, 
and  in  Washington,  DC,  on  March  15. 

This  plan  is  effective  upon  publication 
m  the  Federal  Register 

t  R  Dnc  89-l(Xiao  Filed  5-3-fl9:  8:45  am] 
BILLING  cooe  «4so-ai-M 


Bonneville  Power  Administration 

Amendment  to  the  Proposal  to 
Readopt  the  1987  Wholesale  Power 
Rates 

AGENCv:  Bonneville  Power 

.Administration  (BPA).  DOE. 

action:  Notice  of  amended  extension  of 

'Qf,'  Wholesale  Power  Rate  Proposal; 

opportunity  for  public  review  and 

ronm.pnt. 


SUMMARY:  After  publication  of  BPA's 
proposal  to  readopt  its  19ft"  Wholesale 
Power  Rates  (54  FR  7834).  BPA 
experienced  deviations  from  expected 
weather  and  water  conditions.  These 
changes  caused  BPA  to  reassess  the 
analysis  supporting  the  proposal 
resulting  in  a  delay  from  the  previous 
schedule 

1  he  reas->essment  is  complete,  and 
BPA  has  determined  that  the  changes  in 
expectations  have  not  significantly 
affected  it's  determination  that  current 
wholesale  power  rate  schedules  will 
produce  sufficient  revenue  for  BPA  to 
meet  its  statutory  requirem.ents  and 
■  financial  obiectives  for  Fiscal  Years  (FY) 
1990  and  1991,  Therefore,  BPA  continues 
to  propose  to  extend  its  1967  rates  by 
rf'Li(if;[i*;na  its  1987  rate  schedules,  with 
.i  moc  fied  Cost  Recovery  Adjustment 
Cui.jse  as  Its  1969  wholesale  power  rate 


schedules  to  be  effective  through  FY' 
1990  and  1991. 

Because  of  the  delay.  BPA  has  revised 
the  previous  schedule  of  events.  Minor 
numerical  revisions  have  also  been 
made  in  the  formula  for  the  Cost 
Recovery  Adjustment  Clause  based  on 
revisions  in  the  revenue  forecast.  These 
changes  are  described  below. 
ADDRESSES:  W  ritten  conunents  by 
p.t.'tu  ipants  should  be  submitted  by 
May  31, 1980,  but  will  be  accepted  until 
the  close  of  all  hearings  or  as  otherwise 
ordered  by  the  Hearings  Officer,  All 
previous  requirements  of  the  Federal 
Register  Notice  continue  unchanged. 
Comments  should  be  submitted  to  the 
Public  Involvement  Manager — ALP. 
Bonneville  Power  Administration.  P,0, 
Box  12999,  Portland,  Oregon  9:'212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Teresa  Curmingham  Byrnes  at  the 
above  address  or  by  phone  at  503-230- 
3478.  Oregon  callers  may  use  800-452- 
8429:  callers  in  California.  Idaho, 
.Vlontana,  Nevada.  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048, 
Information  may  also  be  obtained  from; 
Mr.  George  E.  Gwinnutt,  Lower 

Columbia  Area  Manager,  Suite  243, 

1500  NE  Irving  Street.  Portland, 

Oregon  97232.  503-230^551. 
Mr.  Robert  N.  Laffel,  Eugene  District 

Manager,  Room  206,  211  East  Seventh 

Street.  Eugene.  Oregon  97401,  503- 

687-€952. 
Mr.  Wayne  R.  Lee,  Upper  Columbia 

Area  Manager.  Room  561,  West  920 

Riverside  Avenue.  Spokane. 

Washington  99201,  509-456-2518. 
Mr.  George  E.  Eskridge.  Montana 

District  Manager,  800  Kensington, 

Missoula.  Montana  59801,  406-329- 

3060. 
Mr.  Ronald  K.  Rodewald,  Wenatchee 

District  Manager,  Room  307,  301 

Yakima  Street,  Wenatchee, 

Washington  98801,  509-662^377, 

extension  379. 
Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 

Manager,  Suite  400.  201  Queen  Anne 

Avenue,  Seattle,  Washington  98109- 

1030,  206-442-4130. 
Mr.  Thomas  V.  Wagenhoffer,  Snake 

River  Area  Manager,  101  West  Poplar, 

Walla  Walla.  Washington  99362.  509- 

522-6225. 
Mr.  Floyd  Actis,  Acting  Idaho  Falls 

District  Manager,  1527  Hollipark 

Drive.  Idaho  Falls.  Idaho  83401,  208- 

523-2706. 
Mr.  Thomas  II.  Blankenship,  Boise 

District  Manager,  Room  494,  550  West 

Fort  Street,  Boise,  Idaho  83724,  208- 

334-9137. 

SUPPLEMENTARY  INFORMATION: 

;    '    Jifd  Schedule.  The  following  is 
the  revised  proposed  schedule.  A  final 


schedule  will  be  established  by  the 
Hearing  Officer  at  the  Prehearing 

Conference. 

May  1.  1989 Initial    studies    available    at 

BPA's  Public  InformaUon 
Center.  905  NE  11th,  Ist 
Floor,  Portland.  Oregon. 

May  8.  1989 Deadline  for  interventions  to 

be  filed  with  Hearing  Clerk 
at  the  address  listed  under 
Procedural  lnf(irrn<ttinn 

below. 

May  8.  1989 Technical  Session  to  discuss 

studies  and  testimony. 

May  11.  1989,,,  9  a.m.  deadline  for  filing  and 
serving  opposition  to  all 
intervention  requests. 

.May  12.  1989...  Prehearing  Conference  tu  set 
schedule  and  act  on  peti- 
tions to  intervene  and  mo- 
tions. 

.Md\  .U,  1989  ,,  F'articipants'  written  com- 
ments due. 

No  Later  Final  Record  of  Decision. 

Than  July 
31,  1989. 

Amendment  to  the  Cost  Recovery 

Adjustment  Clause.  Due  to  the  change  in 
the  revenue  forecast,  there  are  several 
changes  in  the  numeric  values  in  the 
formula  of  the  Cost  Recovery 
Adjustment  Clause.  In  addition  some 
clarification  changes  have  also  been 
made.  All  changes  are  in  section  III,C,5, 
of  the  General  Rate  Schedule  Provisions, 
The  changes  are  specified  below 
followed  by  a  revised  complete  section. 

(a)  III.C.5.b.(2) 

printed  as: '"   *  *  obtain  the  adjusted 
FY  1990  net  revenues.  If  adjusted  FT 
1990 

change  to: '"   *   *  obtain  the  adjusted 
FY  1990  revenues.  The  adjusted  FY  1990 
revenues  less  FY  1990  expenses  equals 
the  adjusted  FY  1990  net  revenues.  If 
adjusted  FY  1990  *   '   *" 

(b)  lU.C.S.c.lUla) 

printed  as:  "CRl--=  absolute  value  of 
NRl,  and  is  the  cost  recovery  for  Period 
1." 

change  to:  "CRl  =  absolute  value  of 
NRl  for  Period  1.'" 

(c)  lII.C.5.c.llj(a)(i) 

printed  as:  "If  CRl  is  greater  than 

529.6  million 

change  tu:  "If  CRl  is  greater  than 

529.7  million  *  *  *" 

(d)  lII.C.5.c.(l)laHi) 

pm!/ed  OS.- "(CRl +  11.571)/13. 721;" 
chanf^e  to:  "(CRl -H2.015)/ 13.899:" 

(e)  IH.C.5.c.(lj(a)(ii) 

printfd  as:  "If  CRl  is  less  than  or 
equal  to  S29.6  million  *  *  *" 

change  to:  "If  CRl  is  less  than  or 
equal  to  S29.7  million 

ir]  /I/.C.5.c.(lJ(a)(ii) 

printed  as:  "CRAC%  =  CRl  /9.859" 

change  to:  "CRAC%  =  CRl/9.902 " 

(g)  IIl.C.5.c.(V(b) 


printed  as:  "ACRl  =The  lesser  of  CRl 

cr  $125.6  million,  or  zero  if  rates  wer?' 
not  adjusted  as  a  result  of  a  CRAC 
adjustment  m  Period  1," 

change  to:  "ACRl  =  The  lesser  of  CRl 
or  $127,0  miUion;  or  equal  to  zero  if  rates 
were  not  adjusted,  at  the  discretinn  of 
the  Administrator,  in  Period  1," 

[h)I!/.C5.c.(ll(bl 
^pr:ntedas:  "CR2  =  absolute  value  of 
NR2,  and  is  the  cost  recovery  for  Period 
2," 

change  to:  "CR2  =  absolute  value  of 
NR2  for  Period  2." 

[i]I!!.C5.c.(llfb)fi) 

pnr:rd  as:  "If  CR2  is  greater  than 
S32.8  mii!;.jn   *   '   *" 

change  to:  "If  CR2  is  greater  than 
5331  million  *  *  *" 

[\]l![.C.5.c.(1}(bni) 

printed  as:  "{CR2-11  833]/l4.876:" 

change  to:  "(CR2  +  12,G83)/'l5.056;" 

[k)Ill.C.5.c.ll>(b)(in 

pr:n:ed  cs:  "If  CR2  is  less  than  or 
equal  to  S32.8  million 

change  to:  "IF  CR2  is  less  than  or 
equal  to  $33.1  million  *  •  •  ■ 

[\]iiic.5.c.n)ib)ii!) 

printed  as:  'CRAC^o  =  CR2/10,936  ' 
cha.nge  to:  "CRAC%  =  CR2/l  1.014" 

Complete  Revised  StH^tion  III.C.5.  of  the 
General  Rate  Schedule  Provisions 

5.  Cost  Recovery  Adjustment  Clause 

a.  Applicable  Rate  Schedules 
The  Cost  Recovery  Adjustm.enl 

Clause  (CRAC)  applies  to  the  Priority 
Firm  Power  (Exchange  and  Preference) 
(PF-89).  Industrial  Firm  Power  (lP-89), 
Variable  Industrial  Power  (V!-8r).  Firm 
Capacity  (CF-89J,  and  New  Resource 
Firm  Power  (NR-89)  rate  schedules.  A 
percentage  adjustment,  labeled  as 
CRAC%,  is  calculated  for  specific 
periods  and  applied  to  these  rates  by 
various  formulas. 

b.  Evaluat:on  and  .Ai!;us:.ment  Periods 
There  are  two  evaluation  and 

adjustm.ent  periods  for  the  Cost 
Recovery'  Adjustment  Clause. 

[I]  Period  1 

Period  1  is  comprised  of  an  evaluation 
period  covering  FY  1989  'O-  •'  ber  1, 
1988,  through  September  30.  1989)  and 
an  adjustment  period  of  ]anuary  1,  1990. 
through  September  30,  1990, 

After  September  30,  1989,  BPA  shall 
evaluate  its  preliminary,  unaudited 
financial  position  by  measuring  its  FY 
1989  net  revenues  (BP.'\'s  total  VY  1989 
revenues  less  FY  1989  expenses). 

Any  re.sulting  rate  adjustment  shall  be 
at  the  Adm.inistrator's  discretion,  shall 
be  upward  only,  and  shall  not  be  greater 
than  10.0  percent. 

If  the  net  revenues  are  less  than  zero 
for  the  evaluation  period  (FY  1989)  as 
Bppcified  herein,  BPA  may  adjust  the 
fipplicablc  rates  [PF-89.  IP-89,  VI-87, 


CF-89.  and  \R-89)  upward  over  an 
adjustment  period  beginnu.H  I  H:v;.,i'-y  1, 
1990,  and  ending  September  jO.  I'JtX). 

(Z)  Period 2 

Period  2  is  comprised  of  an  evaluation 
penod  covering  FY  1990  and  an 
adjustment  period  of  January  1, 1991. 
through  September  30, 1991. 

Any  resiilting  rate  adjustment  shall  be 
at  the  Administrator's  discretion,  shall 
be  upward  only,  and  shall  not  be  greater 
than  10.0  percent. 

After  September  30. 1990.  BPA  shall 
evaluate  its  preliminary,  unaudited 
financial  position  by  measuring  its  FY 
1990  net  revenues  (BPA  s  total  FY  1990 
revenues  less  FY  1990  expenses).  The 
amount  of  any  CR.AC  adjustment 
resulting  f-om  Period  1  evaluation  shall 
be  subtracted  from  FY  1990  revenues  to 
obtain  the  adjusted  FY  1990  revenues. 
The  adjusted  FY  1990  revenues  less  FY 
1990  expenses  equals  the  adjusted  FY 
1990  net  revenues.  If  adjusted  FY  1990 
net  revenues  are  less  than  zero  for 
Period  2.  LPA  mav  adjust  the  applicable 
rates  (PF-89.  IP-89.  VI-87.  CF-89.  and 
NR-89)  upward  over  an  adjustment 
period  beginning  January  1, 1991,  and 
ending  September  30, 1991. 

c.  Formulas  for  the  Cost  Recovery 
Adjustment  Clause 

(1)  Adjustment  Calculation 

BPA  shall  determine  the  net  revenue 
for  each  evaluation  period  using  the 
following  formulas: 

[&]  Penod  1: 

NRl  =  revenues  —  expenses 
where; 

revenues  =  total  operating  revenues 
(in  millions  of  dollars)  from  the  FCRPs 
Statements  of  Revenues  and  Expenses; 

expenses  =  sum  of  total  operating 
expenses,  net  interest  expense,  and  any 
litigation  settlement  expenses  or  other 
extraordinary  expenses  shown 
separately  on  the  FCRPS  Statements  of 
Revf  nues  and  Expenses  (in  millions  of 
dollars); 

NRl  =  FY  1989  net  revenues  (in 
millions  of  dollars). 

If  NRl  is  zero  or  greater,  then  there 
will  be  no  rate  adjustment;  and 

CRl  =  zero 

If  NRl  is  less  than  zero: 

CRl  =  absolute  value  of  NRl.  for 
Period  1. 

The  following  formulas  apply  for  the 
calculation  of  the  percent  that  the  Cost 
Recovery  Adjustment  Clause  could 
increase  the  applicable  rates  during 
January  1. 1990,  through  September  30. 
1990: 

(i)  If  CRl  is  greater  than  S29.7  million, 
then  the  CRAC%  equals  the  lesser  of. 

(A)  (CR1  +  12.015)/13.899;  or 

(B)  10.0  percent 


(ii)  If  CRl  is  less  than  or  equal  to  $29.7 
million,  then,  for  PF.  CF,  and  NR  rate 
schedules  (IP  and  VI  are  not  adjusted): 

CRAC%  =  CRl/9.902 

[h]  Period  2: 

NR2=  (revenues-ACRl)— expenses 
where: 

NR2  =  Adjusted  FY  190  net  revenues 
(in  millions  of  dollars);  and 

ACRl  =The  lesser  of  CRl  or  $127.0 
million;  or  equals  zero  if  rates  were  not 
adjusted,  at  the  discretion  of  the 
Administrator,  in  Period  1. 

If  NR2  is  zero  or  greater,  then  there 
will  be  no  rate  adjustment. 

If  NR2  is  less  than  zero,  then: 

CR2  =  absolute  value  of  NR2  for 
Period  2. 

The  following  formulas  apply  for  the 
calculation  of  the  percent  that  the  Cost 
Recovery  Adjustment  Clause  could 
increase  the  applicable  rates  during 
January  1, 1991.  through  September  30, 
1991: 

(i)  If  CR2  is  greater  than  $33.1  million, 
then  the  CRAC%  equals  Ihe  leser  of: 

(A)  (CF2-(-12.083)/l5.056:  or 

(B)  10.0  percent. 

(ii)  If  CR2  is  less  than  or  equal  to  $33,1 
million,  then,  for  PF.  CF,  and  NR  rate 
schedules  (IP  and  VI  are  not  adjusted): 

CRAC%  =  CR2/11.014 

d.  Application  to  Irrigation  Discount 
In  addition  to  the  direct  application  of 

the  cost  recovery  adjustment  percentage 
(CRACfe)  to  the  irrigation  discount,  an 
additional  adjustment  shall  be  made  so 
that  irrigation  loads  are  not 
disproportionately  affected  by  a  9- 
month  adjustment  period  as  compared 
to  a  12-month  adjustment  period.  The 
direct  and  additional  adjustments  are 
reflected  in  the  following  formula: 

Adjusted  Irrigation  Discount  (in  mills 
per  kilowatthour) 

=  4.6'(1  +  CRAC%/100)  +  (0.046  * 
CRAC%) 
where: 

4.6  =  Irrigation  discount  applicable  to 
PF-e9  and  NR-89,  in  mills  per 
kilowatthour  and 

0  046  =  adjustment  to  account  for  the 
disproportionate  impact  of  CRAC  on 
irrigation  loads,  in  mills  per 
kilowatthour  per  percentage  CR,-\C 
adjustment. 

e.  Cost  Recovery  Adjustment  Clause 
Implementation  Process 

(1 )  Within  30  days  after  the  end  of  FY 
1989  and  within  30  days  after  the  end  of 
FY  1990,  BPA  shall  make  an  initial 
calculation  to  identify  the  prelmiinary, 
unaudited  net  revenues. 

(2J  On  or  about  November  1  of  each  of 
the  years  1989  and  1990.  BPA  shall 
notify  interested  persons  and  the 
purchasers  under  each  applicable  rate 
schedule  of  BPA's  initial  findings 
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concerning  the  net  revenues  for  the 
evaluation  period. 

(a)  If  no  adjustment  is  required,  or  if 
the  Administrator  waives 
in-.plementation  of  an  adjustment.  BPA 
shall  state  in  the  notice  the  basis  for  its 
decision,  and  no  further  process  will  be 
required. 

(b)  If  BPA  determines  that  an 
adjustment  to  applicable  rales  is 
required,  BPA  shall  state  in  the  notice 
the  amount  of  the  ad|ustment,  the 
calculation  of  the  adjustment,  and  the 
resulting  level  of  the  adiustment  to  each 
applicable  rate  schedule.  The  notice 
shall  also  contain  the  data  and 
assum.ptions  prepared  and  relied  upon 
by  BPA,  with  references  to  additional 
documentation,  if  any,  prepared  and 
relied  upon  by  BPA,  Such 
documentation,  if  nonproprietary  and/or 
nonprivileged,  shall  be  available  upon 
request  unless  unduly  burdensome.  The 
notice  shall  also  contain  the  tentative 
schedule  for  the  remainder  of  the 
implementation  process 

(3j  On  or  about  November  6.  1989,  and 
November  5,  1990,  BPA  shall  conduct  a 
public  meeting  in  which  interested 
persons  and  purchasers  under  each 
applicable  rate  schedule  may  seek  off- 
!he-reccrd  clarification,  calculation,  and 
application  of  the  adjustment  amount  to 
specific  rate  schedules  For  the  purpose 
of  further  mailings,  a  list  of  the  names 
and  addresses  of  interested  persons  and 
purchasers  (hereafter  refe,'red  to  as 
■  m.aihng  list")  shall  be  compiled  at  this 
meeting. 

f4i  On  or  about  November  10,  1989, 
and  November  9,  1990,  purchasers  under 
each  applicable  rate  schedule  may 
subm.it  information  requests  to  BPA 
regarding  the  adjustment  The  requests 
shall  also  be  m.ailed  to  a!!  persons  on 
the  mailing  list.  BPA  snail  respond  to  the 
requests  within  2  working  days  of  their 
receipt,  or  as  soon  as  practicable  if  2 
davs  is  insufficient  time  within  which  to 
respond. 

(5)  On  or  about  November  17, 1989, 
and  .November  15,  1990,  interested 
persons  and  purchasers  under  each 
applicable  rate  schedule  may  submit 
written  comments  to  BPA  regarding  the 
adjustment  The  com.ments  shall  also  be 
mailed  to  all  persons  on  the  mailing  list. 

(6)  On  or  about  December  1, 1989,  and 
November  30,  1990,  commenters  may 
respond  to  any  comments 

(7)  On  or  about  December  1, 1989.  and 
November  30,  1990,  BP.A  may  release,  if 
available,  revised  preliminary  unaudited 
net  revenues  and  any  resulting  revised 
adjustment  to  applicable  rate  schedules. 

(8)  On  or  about  December  15, 1989, 
and  December  14,  1990,  BPA  shall 
conduct  an  on-the-record  public 
comment  forum  in  which  interested 


persons  and  purchasers  under  each 
applicable  rate  schedule  may  present 
oral  comments  to  BPA. 

(9)  On  or  about  December  20,  1989, 
and  December  19,  1990  BPA  shall  notify 
interested  persons  and  purchasers  under 
each  applicable  rate  schedule  of  the 
audited  net  revenue  balance,  the  amount 
of  the  adjustment,  the  calculation  of  the 
adjustment,  and  the  resulting  level  of  the 
adjustment  to  each  applicable  rate 
schedule.  The  notice  shall  also  contain 
the  data  and  assumptions  prepared  and 
relied  upon  by  BP.A,  with  references  to 
additional  documentation,  if  any. 
prepared  and  relied  upon  by  BP.A. 

(10)  If  there  is  a  rate  adjustment  due 
the  CRAG  following  the  FY  1989 
evaluation  period,  it  shall  be  in  effect 
from  January  1,  1990,  through  September 
30,  1990. 

If  there  is  a  rate  adjustment  due  to  the 
CRAG  following  the  FY  1990  evaluation 
period,  it  shall  be  in  effect  from  January 
1. 1991,  through  September  30.  1991. 

Procedural  Information.  The 
information  on  procedural  rules  has  not 
changed  from  the  February  notice 
except  for  the  dates,  but  is  summarized 
here  for  the  convenience  of  those  who 
may  wish  to  participate.  Potential 
parties  and  participants  should  also 
review  the  February  23.  1989.  notice 

Persons  wishing  to  become  a  formal 
■party"  to  the  proceedings  must  notify 
BPA  in  writing  of  their  intention  to  do  so 
in  accordance  with  requirements  stated 
in  this  notice.  The  petitions  to  intervene 
must  be  received  by  May  8. 1989.  Those 
who  have  previously  filed  an 
intervention  petition  in  this  proceeding 
need  not  file  again.  Petitions  should  be 
addressed  as  follows:  Honorable  Dean 
F.  Ratzman.  Hearing  Officer,  c/o  Jnhn 
Ciminello — APR,  Hearing  Glerk, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon  97212.  In 
addition,  a  copy  of  the  intervention  must 
be  served  on  BPA's  Office  of  General 
Gounsel/APR.  P.O.  Box  3621,  Portland, 
Oregon  97208.  Any  opposition  to  a 
petition  to  intervene  must  be  filed  and 
served  no  later  than  24  hours  before  the 
May  12, 1989,  Prehearing  Gonference. 
Persons  who  have  been  denied  party 
status  in  any  past  BPA  rate  proceeding 
shall  continue  to  be  denied  party  status 
unless  they  establish  a  significant 
change  of  circumstances  on  their 
petition. 

BPA  will  prefile  the  studies  and 
testimony  of  its  witnesses  on  May  1, 
1989.  Copies  will  be  available  in  the 
Public  Information  Center  and  will  be 
mailed  to  all  parties  to  the  1987  rate 
proceeding. 

A  Prehearing  Conference  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
May  12, 1989,  in  the  new  BPA  Hearing 


Room,  1002  NE.  Holladay,  second  floor. 
Portland.  Oregon.  Registration  for  the 
Prehearing  Conference  will  begin  at  8:30 
a.m.  The  Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  rule  on  any 
motions,  establish  additional 
procedures,  establish  a  service  list, 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar  interests 
for  purposes  of  filing  jointly  sponsored 
testimony  and  briefs  as  are  determined 
necessary  and  for  expediting  any 
necessary  cross  examination.  A  notice 
of  the  dates  and  times  of  any  hearings 
will  be  mailed  to  all  parties  of  record. 
Objections  to  orders  made  by  the 
Hearing  Officer  at  the  prehearing 
conference  must  be  made  in  person  or 
through  a  representative  at  the 
prehearing  conference. 

Persons  seeking  to  become  parties 
should  not  wait  until  the  prehearing 
conference  to  obtain  copies  of  the 
studies.  Rather,  potential  parties  should 
obtain  the  studies  as  soon  as  they  are 
available  so  that  they  are  conversant 
with  them  at  the  time  of  the  prehearing 
conference. 

Parties  appearing  at  the  Prehearing 
Conference  shall  be  required  to  state 
whether  they  will  oppose  BPA's  rate 
proposal,  provided  that  BPA  will  have 
first  offered  satisfactorj'  assurance  that 
no  substantive  or  procedural  precedent 
shall  arise  by  virtue  of  the  substance, 
manner,  or  form  of  BPA's,  or  any  other 
party's  action  in  connection  with  the 
rate  proposal,  and  that  the  extended 
rates  suffer  the  same  entire  or  partial 
legality  as  the  1987  wholesale  power 
rates.  The  May  8, 1989,  technical  session 
is  provided  to  assist  parties  in  their 
evaluation  of  BPA's  proposal. 

Supporting  Studies.  The  studies  that 
have  been  prepared  to  support  the 
proposed  rates  will  be  available  for 
examination  on  May  1, 1989,  at  BPA's 
Public  Information  Center,  BPA 
Headquarters  Building,  first  floor,  905 
NE,  11th,  Portland,  Oregon.  The  studies 
will  be  mailed  to  all  parties  to  BPA's 
1987  rate  case  and  will  be  available  at 
the  Prehearing  Conference,  The  studies 
are: 

1.  Revenue  Requirement  Study  and 
Technical  Documentation 

2.  Revenue  Forecast  Study 

To  request  either  of  the  studies  by 
telephone,  call  BPA's  document  request 
line:  800-841-5867  for  Oregon;  800-624- 
9495  for  Washington,  Idaho,  Montana, 
California,  Wyoming,  Utah,  and  .Nevada. 
Other  callers  should  use  503-230-3478. 
Please  request  the  study  by  its  above 
title.  Also  state  whether  you  require  the 
accompanying  technical  documentation; 
otherwise  the  study  alone  will  be 


provided,  (For  example,  ask  for  the 
"Revenue  Requirement  Study  and 
Technical  Documentation.") 

Issued  in  Portland.  Oregon,  on  April  14, 

1989. 

lames  |.  Jura, 

,\Li:ninistrator. 
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Federal  Energy  Regulatory 
Commission 

(Docket  No8.  OF88-175-001,  et  al.] 

The  Procter  &  Gamble  Paper  Products 
Company,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Procter  &  Gamble  Paper  Products 
Co. 

I  Docket  No.  QF88-175-0011 
.•\pnl  26.  1989. 

On  October  26,  1988  '  as  amended  on 
April  12,  1989,  The  Procter  k  Gamble 
Paper  Products  Company  (Applicant),  of 
1  Procter  &  Gamble  Plaza,  Cincinnati, 
Ohio  45202-3315  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292,207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oxnard. 
California.  Steam  and  thermal  energy 
recovered  from  the  facility  will  be  used 
in  manufacturing  of  paper  products.  The 
primary  energy  source  w'ill  be  natural 
gas. 

The  original  application  was  filed  on 
December  28,  1987  and  was  granted  on 
April  26,  1988  (43  FERC  U  62,071  (19881) 
The  recertification  is  requested  due  to 
addition  of  a  combustion  turbine 
generator  and  associated  heat  recovery 
steam  generator.  The  net  electric  power 
production  capacity  of  the  facility  will 
increase  from  20  .MW  to  66.77  MW. 
Installation  of  the  new  facilities  began 
in  July  1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  1  his  filing  was  incorrectly  noticed  under  Docket 
No.  QF89- 23-000.  See  Federal  Register  notice 
published  on  Noveml>er  14. 1988  (53  FR  45.816 
{1S88)). 


2.  Allegheny  Generating  Co. 

[Docket  Nos.  EI.88-8-001  and  ER88-53;mX)1  | 
April  27.  1989. 

Take  notice  that  on  April  3, 1989, 
Allegheny  Generating  Company  (AGC) 
tendered  for  filing  its  refund  report 
pursuant  to  the  Settlement  Agreement 
filed  on  January  3, 1989  in  the  above 
dockets. 

Comment  date:  May  11,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connecticut  Light  and  Power  Co. 

(Docket  No.  ER85-720-(n2j 
April  27,  1989. 

Take  notice  that  on  April  4, 1989. 
Connecticut  Light  and  Power  Company 
tendered  for  filing  its  refund  report  in 
compliance  with  the  Commission's  order 
issued  February  16. 1989. 

Comment  date:  May  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Orange  and  Rockland  Utilities,  Inc. 
[Docket  Nos.  ER87-72-004  and  ER87-73-004) 
April  27, 1989, 

Take  notice  that  on  March  28, 1989, 

Orange  and  Rockland  Utilities,  Inc. 
(O&R)  tendered  for  filing  its  refund 
report  pursuant  to  the  Commission's 
letter  dated  February  16, 1989. 

Comment  date:  May  12. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Public  Service  Corp. 
[Docket  No.  EL89-22-0001 

April  28,  1989. 

Take  notice  that  on  April  18, 1989, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  revised  rate 
schedules  and  answers  to  requests  for 
further  information  contained  in  the 
Commission's  letter  in  this  docket  of 
March  3. 1989.  Those  requests  related  to 
the  Company's  relationship  with 
Dolores  Bench  Limited  partnership 
(DBLP),  its  proposal  to  recover  mining 
investments  made  by  DBLP,  coal 
contract  buyouts  and  the  Company's 
proposal  to  verify  savings  before 
passing  mining  and  buyout  costs  through 
the  fuel  clause. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ohio  Power  Co. 

[Dockef  Nos.  ER82-553-005  and  ER82-554- 
005) 

April  28,  1989. 

Take  notice  that  on  April  24, 1989, 
Ohio  Power  Company  (OPCo)  tendered 
for  filing  a  Revised  Compliance  Filing 
pursuant  to  the  Commission's  Order 


issued  February  22, 1989  in  the  above 
referenced  dockets. 

Copies  of  the  revised  filing  were 
served  upon  Wheeling  Power  Company, 
the  Public  Service  Commission  of  West 
Virginia,  the  affected  municipal 
customers  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  May  15, 1989,  in 
accordance^ith  Standard  Paragraph 
end  of  this  notice. 

7.  Southern  California  Edison  Co. 
[Docket  No.  ER88-83-005| 

April  28.  1989. 

Take  notice  that  on  April  13. 1989. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  its  Report  of 
Refunds  made  in  accordance  with  the 
Settlement  Agreement  between  Edison 
and  the  City  of  Vernon  accepted  by  the 
Commission's  order  of  February  17, 
1989. 

Comment  date:  May  15. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montana  Power  Co. 

[Docket  No.  ER89-343-000[ 
April  28.  1989. 

Take  notice  that  on  April  13. 1989,  the 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  revised  Index  of 
Purchasers,  identified  as  Twelfth 
Revised  Sheet  No.  10  under  FERC 
Electric  Tariff,  2nd  Revised  Volume  No. 
1,  which  has  been  revised  to  show  the 
addition  of  (1)  Seattle  City  Light,  (2) 
Colockum  Transmission  Company,  (3)  , 
Public  Utility  District  No.  1  of 
Snohomish  County,  and  (4)  City  of 
Vernon.  Also  tendered  for  filing  were 
summaries  of  sales  made  under  the 
Company's  FERC  Electric  Tariff.  2nd 
Revised  Volume  No.  1.  during  January 
1988  through  June  1988  with  cost 
justifications  for  the  rates  charged. 

Montana  requests  the  following 
effective  dates  for  the  service 
agreements:  (1)  Seattle  City  Light 
(March  28. 1989],  (2)  Colockum 
Transmission  Company  (November  1. 
1988),  (3)  Public  Utility  District  No.  1  of 
Snohomish  County  (December  1, 1987). 
and  (4)  City  of  Vernon  (December  10. 
1985),  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements  to 
allow  the  agreements  to  be  effective  on 
the  dates  indicated  above. 

Comment  date:  May  15, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Wisconsin  Power  &  Ligiit  Co. 

IDockel  No  ER89-359-000| 

Apr'!  2«   1989 

Take  notice  thnt  on  Apn,  zn.  19OT 
V\  isconsm  Power  A  Light  Cumpanv 
(WPL)  tendered  for  films  an  amcr,dmer:i 
(idted  February  6,  1989  to  the  wholesale 
power  agreement  between  the  Village  of 
Bflmont  and  WPL.  WPL  sftites  that  this 
amendment  revises  the  previous 
agreement  between  the  two  pdrtus 
which  was  dated  November  18. 1975. 
and  designated  Rate  Schedule  110  by 
the  Commission 

The  purpose  uf  this  amendment  is  to 
lengthen  the  notice  period  required  for 
termination 

WPL  requests  that  an  effectiv  e  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Village  of  Bclrr.on' 
and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Wisconsin  Power  &  Light  Co.  , 

i Docket  .So,  F.Ra9-,3WWM)<,  ' 

\pnl  28.  1989, 

Take  notice  that  on  .\pri!  20.  1989, 
Wisconsin  Power  8r  Light  Company 
(WPL)  tendered  for  filing  an  amendment 
to  the  wholesale  power  agreement  dated 
February  27. 1989,  between  Village  of 
Benton  and  WPL.  WPL  states  that  this 
amendment  revises  the  previous 
agreement  between  the  two  parties 
which  was  dated  October  22.  1985,  and 
is  designated  Rate  Schedule  No,  136  by 
the  Commission, 

The  purpose  of  this  amendment  is  to 
lengthen  the  notice  period  required  for 
termination. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effe<,tn.e 
date  be  assigned,  WPL  s*ates  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Village  of  Benton 
and  the  Wisconsin  Public  Service 
Commission 

Comment  date:  May  15.  1989,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  *  Light.  Co  i 

•Uiicki't  No,  F.Rm»-3bl-(XKl] 
April  Z6.  1989, 

Take  notice  that  Florida  Power  *  Light 
Company  (FPL),  on  April  20.  1989, 
tendered  for  filing  Amendment  Number 
Two  to  Short  term  Agreement  !o  Provide 
Power  and  Energy  By  Florida  Power  & 
Light  Company  To  Utility  Board  of  the 
City  of  Key  West,  Florida  and  Cost 
Support  Schedules  C.  D,  E,  F,  and  G 
(together  with  Cost  Support  Schedule  F 


Supplements)  which  support  the  rates 
for  sales  under  Amendment  Number 
Two  To  Short  Term  Agreement. 

Under  Amendment  Number  Two,  FPL 
and  Utility  Board  of  the  City  of  Key 
West  have  agreed  to  revise  and  amend 
the  Short  Term  Agreement  to  allow 
flexibility  in  pricing  of  the  capacity 
reservation  charge.  FPL  respectfully 
requests  that  the  proposed  Amendment 
and  Cost  Support  Schedules  C,  D,  E.  F, 
and  G  (together  with  Cost  Support 
Schedule  F  Supplements)  be  made 
effective  immediately.  Accordingly  to 
FPL  a  copy  of  this  filing  was  served 
upon  the  Utility  Board  of  the  City  of  Key 
West,  Florida  and  the  Florida  Public 
Service  CommisBion. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12  Northeast  Utilities  Service  Co. 

lUockft  No.  EK89-363-000J 
Apnl  21  1989. 

Take  notice  that  on  April  20.  1989, 
Northeast  Utilities  Company  (NUSCO) 
tendered  for  filing  a  proposed  rate 
schedule  pertaining  to  a  Letter 
Agreement  dated  April  7, 1989  between 
NUSCO.  a,=!  Agent  for  the  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Western  Massachusetts  Electric 
Company  (WMECO),  and  Bangor 
Hydro-Electric  Company  (Bangor). 

NUSCO  requests  that  the  Commission 
waive  Its  notice  and  filing  regulations  to 
the  extent  necessary  to  permit  the  Letter 
Agreement  to  commence  effective 
November  1, 1987  and  to  terminate 
effective  February  29,  1988, 

,NL'SCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  or  delivered 
to  CL&P  and  W  MECO,  and  to  Bangor. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13  Northeast  Utilities  Service  Co. 
(Docket  No.  ER89-362-O00J 

April  28. 1989. 

Take  notice  that  on  April  20, 1989, 
Northeast  Utilities  Service  Company 
(.NUSCO).  acting  as  Agent  for  the 
Connecticut  Light  and  Power  Company 
(CL&P)  and  Western  Mrissachusetts 
Electric  Company  (WMECO)  tendered 
for  filing  proposed  rate  schedules 
pertaining  to  letter  agreements 
(Agreements)  with  respect  to  capacity 
sales  from  various  fossil  units 
(Agreement  A)  and  various  gas  turbine 
and  fossil  units  (Agreement  B)  between 
NUSCO.  as  agent  for  CL&P  and 
WMECO,  and  Massachusetts  Municipal 
Wholesale  Electric  Company  (MMWEC) 
dated  as  of  November  19, 1984  and 
March  14, 1989,  respectively. 


.NUSCO  states  that  the  rate  schedules 
provide  for  sales  to  MMWEC  of 
capacity  and  associated  energy  from 
CL&P'sMontville  Unit  Nos.  5  and  6, 
Middletown  Unit  No.  4,  and  from 
various  gas  turbine  units,  together  with 
related  transmission  service.  Agreement 
A  commenced  on  .November  1,  1984  and 
will  be  terminated  with  twenty-eight  (28) 
days  written  notice.  Agreement  B 
commenced  on  April  23, 1986  and 
terminated  October  31.  1986, 

NUSCO  requests  that  the  Commission 
waive  Its  notice  and  filing  regulations  to 
the  extent  necessary  to  permit  the  rate 
schedules  to  become  effective  as  of 
November  1,  1981  and  April  23,  1986. 
respectively. 

NUSCO  also  submits  for  filing  notices 
of  termination  for  Agreements  A  and  B 
and  requests  that  said  termination  be 
effective  Apnl  14.  1989  and  October  31, 
1986.  respectively. 

NUSCO  states  that  a  copy  of  this 
filing  has  been  mailed  to  M.MWEC, 
Ludlow,  Massachusetts. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14,  Arizona  Public  Service  Co, 

[Docket  No.  ER«9-364-(X)0j 
April  28.  1989 

Take  notice  that  on  April  20.  1989, 
Arizona  Public  Service  Company  (.APS) 
tendered  for  filing  an  Economy  Energy 
Interchange  Agreement  (Agreement) 
between  APS  and  the  Arizona  Power 
Authority,  (APA)  executed  on  April  10. 
1989.  The  Agreement  is  intended  to 
supercede  service  provided  pursuant  lo 
APS  FERC  Rate  Schedule  No.  60. 

APS  requested  that  this  Agreement 
become  effective  60  davs  from  the  date 
of  filing  with  FERC. 

This  Agreement  provides  that 
Economy  Energy  sales  by  APS  to  APA 
shall  be  priced  at  one  of  the  following 
rates:  (a)  A  ceiling  rate  concept  based  in 
part  on  the  fixed  costs  associated  with 
facilities  used  to  produce  the  required 
energy;  or  (b)  a  selling  price  based  on 
120  percent  of  cost  to  produce  such 
energy. 

Copies  of  this  filing  have  been  served 
upon  APS  and  the  Arizona  Public 
Corporation  Commission. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice 

15.  New  York  State  Electric  k  Gas  Corp. 

[Docket  No.  ER89-,366-0001 
April  28.  1989. 

Take  notice  that  on  April  21. 1989, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 


as  an  initial  rate  schedule  a  contract 
dated  March  1,  1989  between  NYSEG 
and  the  County  of  Niagara,  a  municipal 
corporation  of  the  State  of  New  York, 
(Niagara  County),  The  contract  provides 
for  Niagara  County  to  pay  a  charge  to 
NYSEG  for  the  use  of  its  "facilities  to 
deliver  hydroelectric  power  and  energy 
sold  by  Niagara  County  to  its  residential 
customers,  equal  to  the  charges  that 
would  have  been  billed  to  such 
customers  under  NYSEG's  appropriate 
residential  electric  rate  schedule  on  file 
with  the  New  York  State  Public  Service 
Commission  less  NYSEG's  fuel  and 
purchased  power  costs  reflected  in  such 
rate  schedule.  Service  under  this 
agreement  shall  commence  on  July  1, 
1989, 

NYSEG  states  that  copies  of  this  filing 
have  been  served  by  mail  upon  Niagara 
County,  the  New  York  State  Public 
Service  Commission,  and  the  power 
Authority  of  the  State  of  New  York,  from 
whom  Niagara  County  is  purchasing  the 
hydroelectric  power  and  energy  to  be 
sold  by  Niagara  County  to  its  customeis 

Comment  date:  May  15,  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Power  &  Light  Co. 

(Docket  No.  ER89-367-000) 
April  28.  1989. 

Take  notice  that  on  April  21.  1989, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  new 
wholesale  power  agreement  dated 
March  7, 1989,  between  the  Village  of 
Hazel  Green  and  WPL.  WPL  states  that 
this  new  wholesale  power  agreement 
supercedes  the  previous  agreement 
between  the  two  parties  which  was 
dated  September  25,  1981,  and 
designated  Rate  Schedule  .No,  91  by  the 
Commission. 

The  purpose  of  this  new  agreement  is 
to  provide  for  terms  of  service  on  a 
similar  basis  to  the  terms  of  service  for 
other  wholesale  customers. 

WPL  requests  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Village  of  Hazel 
Green  and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Hudson  Gas  &  Electric  Corp 
(Docket  No.  ER89-36&-00r)| 

April  28.  1989. 
Take  notice  that  Central  Hudson  Gas 


&  Electric  Corporation  (Central  Hudson), 
on  April  21, 1989,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  January  5, 1989  between  Central 
Hudson  and  the  New  York  Power 
Authority.  The  proposed  rate  schedule 
provides  for  Electric  Transmission 
Service  and  Standby  Electric  Service  for 
generation  associated  with  NYPA's 
Ashokan  Hydro  Electric  Generating 
Plant. 

The  rate  schedule  provides  for  a 
monthly  transmission  charge  of  $1.32  per 
kilowatt  and  a  standby  charge  of  $7.84 
per  kilowatt  per  month  during  the 
summer  and  winter  peak  periods. 

Central  Hudson  states  that  a  copy  of 
Its  filing  was  served  on  NYPA. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  .Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE„  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  0.  Cashell, 

Secretary. 

(FR  Doc.  89-10624  Filed  5-3-89;  8:45  am] 

BILUNG  COOE  6717-01-M 


i  Docket  No.  TM-89- 3-21 -000  i 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  28. 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  April,  1989,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  May  1, 1989: 

Twentieth  Revised  Sheet  No.  16B 
Tenth  Revised  Sheet  No.  16B1 
Tenth  Revised  Sheet  No.  16B2 

Columbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 


Columbia's  previous  filings  in  Doi,kel 
No.  RP8&-187  in  which  Columbia 
estabhshed  procedures  pursuant  to 
Order  No.  500  to  recover  from  its 
customers  the  take-or-pay  and  contract 
reformation  costs  billed  to  Columbia  by 
its  pipeline  suppliers.  Specifically, 
Columbia  proposes  to  modify  its  eariier 
filings  to  permit  it  to  flow  through 
revised  take-or-pay  and  contract 
reformation  costs  from  (i)  Texas  Eastern 
Transmission  Corporation  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  order  issued  on  January 
31, 1989  in  Docket  Nos.  RP88-80  and 
RP88-251,  an  order  issued  March  24, 
1989  in  Docket  No.  TM89-3-17  (formeriy 
RP88-80)  and  an  order  issued  March  31. 
1989  in  Docket  No.  TM89-4-17  (rormeriv 
RP88-251).  (ii)  Texas  Gas  Transmission 
Corporation  pursuant  to  the 
Commission's  order  issued  on  March  1, 
1989  in  Docket  No.  TM89-2-18  (formeHv 
RP88-230),  (iii)  Transcontinental  Gas 
Pipe  Line  Corporation  pursuant  to  a 
filing  made  on  December  30, 1988  in 
Docket  No,  RP88-68-009  which  was 
accepted  by  Commission  order  dated 
March  23. 1989.  and  (iv)  Panhandle 
Eastern  Pipe  Line  Company  pusuant  to  a 
filing  made  on  January  30, 1989.  in 
Docket  No.  TM89-2-28  (formerly  RP88- 
240). 

Copies  of  the  filing  were  served  upon 
Columbia's  jursidictional  customers  and 
interested  state  commissions  and  upon 
each  person  designated  m  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
RP88-187-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  of  protests 
should  be  filed  on  or  before  May  5. 1989 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  lo 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Ser.retar}'. 
|FR  Doc,  89-10625  Filed  5-3-89:  8:45  am| 

BILLING  COOE  «717-4>1-M 
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lOocktt  No.  CI89-37ft-OOOI 


Fina  OH  and  Ctiemical  Co.,  Pstroflna 
D«iawar«,  Incorporated,  and  TOC-Gutt 
Coaat  Inc.;  Application  for  a  Blanket 
Certificate  with  Pregranted 
Abandonment 

.•\()r;;  jr,  1989 

Take  notice  that  on  April  20, 1989, 
Fin.)  Oil  and  Chemical  Company. 
Petrof.na  Delaware,  Incorporated,  and 
TOC-Culf  Coast  Inc.  (Fina)  of  8350  \. 
Central  F.,xpressway  »1866,  Dallas, 
Texas  75206,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
.•\ct  and  the  Fedeial  Energy  Re«ulatory 
Commission's  (Commission)  regulations 
thereunder  f'T  an  unlimited-term 
blanket  certificate  with  pregranlf-d 
abandonment  to  authorize  sales  i.-^. 
interstate  commerce  for  resale  of  all 
\G.\  gas  Fina  may  purchase  including 
gas  purchased  from  producers, 
marketers  and  interstate  pipelines  with 
offsvstem  sales  certificates  permitting 
such  sales,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection, 

l!  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  10  days 
for  'he  filing  of  protests  and  petitions  to 
mlcrxene  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  M..v  8. 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  nr  a 
protest  in  accordance  with  the 
requirem.ents  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385, 211.  385,214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission  s  rules 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Fina  to  appear  or  to  be 
represented  at  the  hearing 
Loi«  D,  Cashell, 

.S'#.[  ,-■'.' I. ',-v 

;FR  Dof.  ay-lLJb^C  Kiicd  5-3-69:  8.45  am) 

BlLilNO  CO0£  »717-0'-«l 


I  Docket  No.  RP89-91-001) 

Gasdel  Pipeline  System,  Inc.;  Filing 

A[.nl  zs.  um 

Take  notice  that  on  April  24,  1989. 
( ,asdel  Pipeline  System,  Incorporated 
[C.i  sdel),  tendered  for  filing  to  become 


part  of  Gasdel  8  FERC  Gas  Tariff. 
Original  Volume  No.  1-4,  First  Revised 
Tariff  Sheet  Nos.  31,  32.  36,  and  37. 

Gasdel  states  that  by  Letter  Order 
dated  March  23.  1989.  the  Commission 
rejected  Gasdel's  February  28,  19S9 
filing  which  was  made  pursuant  to  the 
Commission's  Final  Rule  at  Docket  Nos. 
RM8«-14-(X31  and  RMB8-1 5-000  (Order 
No.  509J.  The  above  tariff  sheets  are 
filed  to  comply  with  the  Letter  Order 
and  with  Order  No.  509.  Gasdel  states 
that  under  these  tariff  sheets  it  will 
reallocate  firm  transportation  capacity, 
voluntarily  relinquished  pursuant  to 
§  284.304(c)  of  the  Commission's 
Regulations,  on  a  first-come,  first-served 
basis,  Gasdel  requests  waiver  of  the 
Commission's  Regulations  in  order  that 
these  tariff  sheets  may  become  effective 
on  April  1, 1989. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  m  accordance  with  Rules  214 
and  211  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385,211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  5, 1989,  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filmg  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lots  D.  Cashell. 
Secrvlary. 
[FR  Doc.  89-10627  Filed  5-3-89;  8;45  am| 

BILLING  COOC  (717-01-M 

I  Docket  Nos  TQ89-&-4-000  and  TM89-6-4- 
000  i 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  Rates  and  Tariff 

Provisions 

April  28,  1989. 

Take  notice  that  on  April  24.  1989. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street. 
Canton,  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
February  1, 1989  and  April  1. 1989,  as 
indicated  below: 


A,  Purchased  Gas  Cost  Adjustments 
First  Revised  Volume  No.  J 

For  Effectiveness  February  1.  1989: 

Substitute  Twentv-Fourlh  Revised  Sheet 
No.  7 

For  Effectiveness  April  1.  1989: 

Substitute  Twenty-Fifth  Revised  Sheet  No. 

7 

B.  Tracking  Adjustments  for 
Effectiveness  February  1, 1989 

first  Riviscd  Volume  No.  1 

Second  Substitute  Ninth  Revised  Sheet  No. 

7-A 
Second  Substitute  Eighteenth  Revised 

Sheet  No.  8 


First  Revised^  Volume  No.     ^^^  .„„y  y^,^^^  ^„  _, 

SuliRtitute  First  Revised       Second  Substitute 
Sheet  No.  5,  Eleventti  Revised 

Sheet  No.  27. 
Substitute  Second  Second  Subslilute  First 

Revised  Sheet  No.  14  Revised  Sheet  No. 

34. 
Second  Substitute 
Second  Revised 
Sheet  No.  36. 
Second  Subslilute 
Ninth  Revised  Sheet 
No.  17. 
Substitute  Second 
Revised  Sheet  Na 
2t. 


According  to  Granite  State,  the 
revised  rates  and  other  tariff  changes 
are  applicable  to  jurisdictional  services 
rendered  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.  It  is  said  further  that 
Granite  State  made  an  out-of-cycle 
purchased  gas  cost  adjustment  filing  on 
February  1,  1989  and  a  regular  quarterly 
purchased  gas  cost  adjustment  filing  on 
March  13, 1989,  for  effectiveness  on 
February  1  and  April  1,  1989, 
respectively.  In  these  prior  filings. 
Granite  State  states  that  it  refiected 
costs  for  gas  purchased  from  Tennessee 
Gas  Pipeline  Company  (Tennessee)  and 
tracked  charges  for  transportation 
services  and  fuel  use  factors  for  such 
services  to  reflect  rales  and  tariff 
provisions  that  Tennessee  had  proposed 
in  Docket  No.  RP88-228-000  for 
effectiveness  on  February  1, 1989. 

Further,  it  is  stated  that  Tennessee 
has  submitted  an  Interim  Settlement  in 
Docket  No.  RP88-22&-000  which,  iiitpr 
alia,  if  approved,  will  maintain 
Tennessee's  rates  and  charges  as  of 
[anuary  1,  1989  until  October  31, 1989. 
According  to  Granite  State,  Tennessee 
is  continuing  to  bill  the  rates  and 
charges  provided  for  in  the  Interim 
Settlement.  As  a  result.  Granite  State's 
rates  and  tariff  provisions,  to  the  extent 


they  reflect  and  track  Tennessee's 
proposed  Docket  No.  RP88-228-000  rates 
and  other  tariff  provisions,  are 
overstated.  According  to  Granite  State 
the  principal  effect  of  the  instant  filing  is 
to  reverse  the  effect  of  Tennessee  rates 
and  charges  in  Docket  No.  RP88-228-000 
which  Granite  State  had  refiected  in  its 
rates  and  charges  in  the  two  prior  filings 
made  on  February  1, 1989  and  March  13. 
1989. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  5, 1989.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
L,ois  D.  Cashell, 
Secn;tary. 

[FR  Doc.  89-10628  Filed  S-3-89;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  TM89-2-27-002) 

North  Penn  Gas  Co;  Compliance  Filing 

April  28,  1989. 

Take  notice  that  on  April  25,  1989. 
North  Penn  Gas  Company  (North  Penn] 
filed  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
in  compliance  with  the  Commission's 
order  of  April  7, 1989.  North  Penn 
proposes  these  tariff  sheets  be  effective 
April  1.  1989. 

North  Penn  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  required  to  permit  this  filing 
to  become  effective  April  1, 1989. 

North  Penn  states  that  copies  of  this 
filing  have  been  mailed  to  each  of  its 
jurisdictional  customers  and  slate 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 


DC  20426,  in  accordance  with  Rules  21-? 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.214, 
385.211  (1988)),  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  5.  1989.  Protests  will  be  considered 
by  the  Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  m.ake  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
f(.ir  public  inspection. 
Lois  D.  Casheil, 
Secretary. 
[FR  Dof  8S»- 10629  Filed  5-3-89;  8:45  am| 

BILLING  C00£  6717-01-M 


[Docket  Nos.  RP88- 262-004.  CP89-917- 
001) 

Panhandle  Eastern  Pipe  Line  Co.; 
Compliance  Filing 

April  2a  1989. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
April  25, 1989,  lendered  for  filing  the 
following  revised  tariff  sheets  in 
compliance  with  Ordering  Paragraph  (B) 
and  (C)  of  the  Commission's  Order 
dated  .March  31.  1989: 

First  Substitute  Second  Revised  Sheet  No.  32- 

AC 
First  Substitute  First  Revised  Sheet  No.  32-BF 
Second  Substitute  Second  Revised  Sheet  No. 

48-A 
Second  Substitute  Second  Revised  Sheet  No. 

48-B 

Panhandle  states  that  copies  of  its 

filing  have  been  served  on  all  parties, 

jurisdictional  customers  and  appropriate 
state  regulatory  ag(;ncies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mofion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Com.mission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  NE.,  VVashington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  All  such  motions  or  protests 
should  be  fded  on  or  before  May  5, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  Panhandle's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secretory 
[FR  Doc.  89-10630  Filed  5-3-89:  8:45  am] 

BILLING  CODE  8717-10-II 


I  Docket  Nos.  RP83-56-017I 

Southern  Natural  Gas  Co  Proposed 
Change  in  FERC  Gas  Tariff 

April  28, 1989. 

Take  notice  that  on  April  25, 1989, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  ceriain 
tariff  sheets  with  a  proposed  date  of 
April  1. 1989. 

Southern  states  that  the  proposed 
tariff  filing  is  being  made  in  compliance 
with  Ordering  Paragraph  (G)  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  "Order 
Modifying  and  Approving  Settlement" 
issued  on  March  23. 1989,  in  the  above- 
captioned  proceeding  requiring  Southern 
to  file  tariff  sheets  reflecting  the 
applicability  of  the  settlement  rates  to 
all  entities  served  by  Southern  effective 
as  of  April  1, 1989. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
prijtesl  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  5. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-10631  Filed  5-3-89:  8:45  ami 

BtLUNG  COOE  C717-01-N 


Docket  No    RP8; 


-04," 


Transcontinental  Gas  Pipe  Lii'-.e  Corp.. 
et  al,;  Filing  of  Pipeline  Re'and  Repo.'ts 

April  28.  1989. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  or  mailed 
to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  on  or  before 
May  19, 1989.  Copies  of  the  respective 
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filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Lois  0.  Casheil. 
Secretory:  I 

.\PPENDIX 


Filing  Date  Compa'ry 


Docket  No. 


CP-e5-756-009 


12/19/88 Transcontir>«n-       RP87-7-04a 

tal  Gas  Pipe 

Line 

Cofpofation 

3  '.3/89  TransconUr«n-      j  RP87-7-047 
tal  Gas  P'p« 

Corpora  HOC 
3/22  89  .       Tgias  Eastern 
"'■'ansmisS'On 
Corpora'ic^ 

4  19  39         A-lliams  Natui ai     =°8o-6d-012 

I      Gas  Comoany 


IFR  D  jc  89-10632  Filed  5-3-89:  8;45  am] 

BIUIMG  COOC  J717-01-II  | 

Offics  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products,  Petition  for 
Waiver  of  Furnace  Test  Procedures 
From  Trane  Co.  (F-017) 

The  Department  of  Energy  published  a 
document  in  the  Federal  Register  at  54 
FR  15966.  .Apr,  20.  1989.  concerning  the 
ubove  referenced  "Petition  for  Waiver." 
The  J'etition  for  Waiver'  and  the  letter 
granting  the  "Application  for  Interim 
Waiver"  issued  to  the  Trane  Co.  were 
inadvertently  omitted.  This  document 
corrects  the  error  and  sf  ts  forth  the  full 
text  of  the  two  letters 

Issued  in  Washington.  DC,  on  April  27. 

|ohn  R.  Ben?.  ' 

Assistant  Secretary.  Conservation  and 

Renewable  Energy. 

,\pnl  12.  1989  I 

M.-  LE  Chaump. 

\',ce  President  Engineering.  The  Trane 

Company.  Troup  Highway.  Tyler.  Texas 
75711. 

Dear  Mr.  Chaump:  This  is  in  response  to 
your  February  27. 1989.  Application  for 
[p.terim  Waiver,  from  the  Department  of 
Energy  (DOE)  test  procedures  for  furnaces 
when  testing  Trane's  gas-fueled  forced-air 
condensing  furnace  identified  as  TUC(- )  and 
TDC(  - )  series. 

Pursuant  to  the  Energy  Policy  and 
Conservation  Act,  as  amended,  the 
Department  has  prescribed  test  procedures  to 
measure  the  energy  consumption  of  certain 
rnajor  household  appliances,  including 
furnaces.  The  intent  of  the  test  procedures  is 
to  provide  a  comparable  measure  of  energy 
consumption  that  wiil  assist  consumers  in 
T-aking  purchase  decisions.  These  test 
procedures  appear  in  the  Code  of  Federal 
ppguiations  at  10  CFR  Part  430,  Subpart  B. 


DOE  amended  the  test  procedure 
regulations  on  September  28,  1980  [45  FR 
64108)  and  November  26, 1986  \J\  FR  428231 
These  provisions  allow  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  to  waive  temporarily  test  procedures 
for  a  particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one  or 
more  design  characteristics  which  prevent 
testing  of  the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate  the 
basic  model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  characteristics 
as  to  provide  materially  inadequate 
comparative  data.  The  1986  amendments 
provide  that  an  interim  waiver  from  test 
procedures  requirements  will  be  granted  by 
the  Assistant  Secretary  for  Conservation  and 
Renewable  Energy  if  it  is  determined  that  the 
applicant  will  experience  economic  hardship 
if  the  application  for  interim  waiver  is  denied, 
if  it  appears  likely  that  the  petition  for  waiver 
will  be  granted,  and/or  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  determines  that  it  would  be  desirable 
for  public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the  petition 
for  waiver.  {  430.27. 

The  Department  Hnds  that  it  would  be 
desirable  for  public  policy  reasons  to  grant 
Trane's  Application  for  Interim  Waiver. 
Specifically,  in  those  instances  where  DOE 
has  granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public's  interest  to  have 
similar  products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  to 
(he  Coleman  Company.  Magic  Chef 
Company,  and  Rheem  Manufacturing 
Company.  50  FR  2710.  January  la  198S.  50  FR 
41553.  October  11. 1985.  and  53  FR  48574. 
December  1, 1988,  respectively. 

Therefore.  Trane's  Application  for  an 
Interim  Waiver  requesting  relief  from  the 
DOE  test  procedures  for  its  TUC(  - )  series 
and  TDC(  — )  series  of  condensing  furnaces  is 
granted. 

Trane  shall  be  permitted  to  test  its  TUC(  - ) 
series  and  TDC(  - )  series  of  condensing 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  Part  430.  with  the 
modification  set  forth  below. 

(i)  Section  9.3.1  of  ANSI/ASHRAE 
Standard  103-1982  is  deleted  and  replaced 
with  the  following  paragraph: 

Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumer(s) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  stari-up  by  1.5  minutes  (t-).  unless: 
(1)  The  furnace  employs  a  single  motor  to 
drive  the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  (2)  the 
furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 


burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t  -  ),  using  a 
stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  with  iO.Ol  inch  of  water  gauge  of  the 
manufacturer's  recommended  on-period 
draft. 

This  interim  waiver  shall  remain  in  effect 
for  180  days  from  the  date  of  issuance  or  until 
the  Department  of  Energy  issues  a 
determination  on  Trane's  Petition  for  Waiver, 
whichever  occurs  first. 

This  interim  waiver  is  based  upon  the 
prescribed  validity  of  statements  and 
allegations  submitted  by  the  applicant.  This 
interim  wai\'er  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

Sincerely. 
Dr.  lohn  R.  Berg. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
February  27, 1989. 

AssistrtPit  Secretary.  Conservation  and 

Renewable  Energy. 
United  States  Department  of  Energy.  1000 

Independence  .Avenue  SW.,  Washington, 

DC  20585 
Gentlemen:  This  petition  for  waiver  and 
interim  waiver  is  submitted  pursuant  to  Title 
10  CFR  430.27.  Waiver  is  requested  from  the 
condensing  furnace  test  procedure  found  at 
Appendix  N  to  Subpart  B  of  Part  4.30,  The 
Heat  Up  Test  procedure  requires  a  1  .5  minute 
time  delay  between  burner  and  blower- 
startup.  Significant  energy  is  lost  during  the 
delay  period.  Starting  in  April  1989.  Trane 
will  manufacture  condensing  furnaces  having 
fixed  timing  controls  which  will  activate  the 
blower  0.5  minutes  after  burner  start  up. 
These  furnaces  will  include  the  TUC(  -  ] 
iipflow  and  TT)C(  -  )  downflow  model 
families.  These  controls  reduce  losses  by  1.6% 
to  2,0"-i,  or  approximately  20'o  of  the  total 
energy  losses.  The  current  procedures  do  not 
recognize  such  controls  causing  energy  losses 
to  be  overstated.  The  petition  requests  that 
the  true  delay  be  used  for  more  accurate 
representation  of  efficiency.  Confidential 
supporting  test  data  is  available  upon 
request. 

An  interim  waiver  is  requested  because  it 
seems  likely  that  our  waiter  will  be  granted. 
Similar  waivers  have  been  granted  to 
Coleman,  Magic  Chef  and  Rheem.  All  central 
furnace  manufacturers  known  to  Trane  have 
been  notified  by  letter  of  our  application.  A 
copy  of  the  letter  and  a  list  of  the 
manufacturers  is  attached. 

Sincerely, 
L.E.  Chaump, 

Vice  President  Engineering. 
(FR  Doc.  89-10681  Filed  5-3-89;  8:45  amj 
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AGENCY;  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  aquatic  life 

ambient  water  quality  criteria 

document. 

SUMMARY:  EPA  announces  the 
availability  and  provides  a  summary  of 
the  ambient  aquatic  life  water  quality 
criteria  document  for  saltwater 
ammonia.  These  criteria  are  published 
pursuant  to  Section  304(a)(1)  of  the 
Clean  Water  Act.  These  water  quality 
criteria  may  form  the  basis  for 
enforceable  standards. 

Availability  of  Documents 

This  notice  contains:  (1)  A  summary 
of  the  final  saltwater  ammonia  criteria 
document  containing  ambient  water 
quality  criteria  for  the  protection  of 
aquatic  life  and  its  uses  (see  Appendix 
A)  and  (2)  responses  to  public  comments 
(see  Appendix  B).  Copies  of  the 
complete  criteria  document  may  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS).  5282  Port 
Royal  Road,  Springfield,  VA  22161 
(phone  number  ((703)  487-4650).  The 
^sTIS  publication  order  number  for  the 
document  is  given  below.  These 
documents  are  also  available  for  public 
inspection  and  copying  during  normal 
business  hours  at:  Public  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  Room  2404  (rear). 
401  M  Street  SW.,  Washington,  DC 
20460.  As  provided  in  40  CFR  Part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services.  Copies  of  the 
document  are  also  available  for  review- 
in  the  EPA  Regional  Office  libraries. 
Copies  of  the  document  are  not 
available  from  the  EPA  Office  listed 
below.  Requests  sent  to  that  office  will 
be  forwarded  to  NTIS  or  returned  to  the 
sender. 
1,  Ambient  Water  Quality  Criteria  for 

Ammonia  (Saltwater)  EPA  440/5-88- 

004;  NTIS  Number  PB  88-. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Suzanne  Marcy.  Cntena  and 
Standards  Division  (WH-585),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-7144. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)(1)  requires  EPA  to 


publish  and  periodically  update  ambient 

water  quality  cntena.  "These  cntena  are 
to  reflect  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life  and  recreation. 

EPA  has  periodically  issued  ambient 
water  quality  cntena  beginning  in  1973 
with  publication  of  the  "Blue  Book" 
(W'ater  Quality  Cntena  1972).  In  1976, 
the  "Red  Book"  (Quality  Criteria  for 
Water)  was  published.  On  November  28, 
1980  ! 45  FR  793181.  EPA  announced  the 
publication  of  64  individual  ambient 
water  quality  cntena  documents  for 
pollutants  listed  as  toxic  under  Section 
307(a)(1)  of  the  Clean  Water  Act.  A 
criteria  document  for  2.3,7,8- 
telrachlorodibenzo-p-dioxin  (TCDD) 
was  published  on  February  15, 1984  (49 
ER  5831).  completing  the  coverage  of  the 
65  toxic  pollutants  listed  under  Section 
307(a)(1). 

EPA  issued  nine  individual  water 
quality  criteria  documents  on  July  29, 
1985  (50  FR  30784)  which  updated  or 
revised  criteria  previously  published  in 
the  "Red  Book"  or  m  the  1980  water 
quality  criteria  documents.  A  revised 
version  of  the  National  Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses  was 
announced  at  the  same  time,  A 
bacteriological  ambient  water  quality 
criteria  documient  was  published  on 
March  7.  1986  (51  FR  8012).  A  water 
quality  criteria  document  for  dissolved 
oxygen  was  published  on  June  24, 1986 
(5l"  FR  229~8).  All  of  the  publications 
cited  above  were  summarized  in 
"Quabty  Criteria  for  Water,  1986"  which 
was  released  by  the  Office  of  Water 
Regulations  and  Standards  on  December 
3,  1986  (51  FR  4,1665).  Final  water  quality 
criteria  documents  for  chlorpyrifos, 
nickel,  pentachlorophenol.  parathion, 
and  toxaphene  were  issued  by  EPA  on 
December  3.  1986  (51  FR  43665).  On 
.March  2,  1987,  (52  FR  6213),  EPA 
announced  the  publication  of  revised 
ambient  water  quality  criteria  for 
selenium  which  updated  criteria 
previously  published  in  1980.  A  final 
criteria  document  for  chloride  was 
published  on  May  26. 1988  (53  FR  19028) 
and  for  aluminum  on  August  30, 1988  (53 
FR  33177);  no  previous  criteria  were 
issued  for  these  substances. 

Today  EPA  is  announcing  the 
availability  of  an  amibient  water  quality 
criteria  document  for  ammonia  for  the 
protection  of  saltwater  aquatic 
organisms.  A  draft  criteria  document  for 
saltwater  ammonia  was  made  available 
for  public  comment  on  October  8, 1987 
(52  FR  37597).  These  final  criteria  were 
derived  after  consideration  of  all 
comments  received,  and  following 


analysis  of  additional  data  received 
after  the  draft  document  was  published. 

Dated:  April  21.1989. 
Rebecca  W.  Hanmer, 
Acting  Assistant  Administrator  for  Water. 

Appendix  A — Summary  of  Water 
Quality  Criteria  for  Ammonia 
(Saltwater) 

The  procedures  described  in  the 
"Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses"  indicate  that,  except 
possibly  where  a  locally  important 
species  is  very  sensitive,  saltwater 
aquatic  organisms  should  not  be 
affected  unacceptably  if  the  four-day 
average  concentration  of  un-ionized 
ammonia  does  not  exceed  0.035  mg/L 
more  than  once  every  three  years  on  the 
average  and  if  the  one-hour  average 
concentration  does  not  exceed  0.233  mg/ 
L  more  than  once  every  three  years  on 
the  average.  Because  sensitive  saltwater 
animals  appear  to  have  a  narrow  range 
of  acute  susceptibilities  to  ammonia,  this 
criterion  will  probably  be  as  protective 
as  intended  only  when  the  magnitudes 
and/or  durations  of  excursions  are 
appropriately  small. 

Criteria  concentrations  based  on  total 
ammonia  for  the  pH  range  of  7.0  to  9.0, 
temperature  range  of  0  to  35  °C,  and 
salinities  of  10,  20  and  30  g/kg  are 
provided  in  Tables  1  and  2  below.  These 
values  were  calculated  by  Hampson's 
(1977)  program  of  Whitfield's  (1974) 
model  for  hydrolysis  of  ammonium  ions 
in  sea  water. 

Three  years  is  the  Agency's  best 
scientific  judgment  of  the  average 
amount  of  time  aquatic  ecosystems 
should  be  provided  between  excursions. 
The  ability  of  ecosystems  to  recover 
differ  greatly. 

Site-specific  criteria  may  be 
established  if  adequate  justification  is 
provided.  This  site-specific  criterion 
may  include  not  only  site-specific 
criteria  concentrations,  and  mixing  zone 
considerations  (U.S.  EPA,  1983b),  but 
also  site-specific  durations  of  averaging 
periods  and  site-specific  frequencies  of 
allowed  exceedences  (U.S.  EPA  1985b). 

Use  of  criteria  for  developing  water 
quality-based  permit  hmits  and  for 
designing  waste  treatment  facilities 
requires  the  selection  of  an  appropriate 
wasteload  allocation  model.  Dynamic 
models  are  preferred  for  the  application 
of  these  criteria  (U.S.  EPA  1985b). 
Limited  data  or  other  considerations 
might  make  their  use  impractical,  in 
which  case  one  should  rely  on  a  steady- 
tate  model  (U.S.  EPA  1986). 
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Water  qudniy  standar  is  for  ammonia 
devt'ioped  from  ihese  cTiur'.a  sh  )j:d 
specify  use  of  environmental  m:.r'.,'oring 
methods  which  are  comparable  "o  the 
analyliCdl  methods  em.ployed  to 
generate  the  toxicity  data  base.  Total 
amm.onia  may  be  measured  using  an 
au'omated  idophenol  blue  method,  such 
as  described  bv  Technicon  Industrial 
Systems  (19731  or  U.S.  EPA  (1979) 
method  350.1  Unionized  ammonia 
concentrations  should  be  calculated 
usmj?  the  dissociation  model  of 
Whitfield  (1974)  as  programmed  by 
Hainpson  (1977).  This  program  was  used 
to  calculate  most  of  the  jn-ionized 
vaiur-s  for  saltwater  onjanisms  used  in 
th:s  document  Accurate  measurement 
of  sam.ple  pH  is  crucial  m  the 
calculation  of  the  un-ionized  amm.onia 
fraction.  The  following  equipment  and 
procedures  were  used  by  EP.A  in  the 


ammonia  toxicity  studies  to  enhance  the 
precision  of  pH  measurements  in  salt 
water.  The  pH  meter  reported  two 
decimal  places.  A  Ross  electrode  v\;sh 
ceramic  junction  was  used  due  to  its 
rapid  response  time;  an  automatic 
temperature  Compensation  probe 
provided  temperature  correction.  Note 
that  the  responsiveness  of  a  new 
electrode  may  be  enhanced  by  holding  it 
in  sea  water  for  several  days  prior  to 
use.  Two  National  Bureau  of  Standards 
buffer  solutions  for  calibration  preferred 
for  their  stability  were  (1)  potassium 
hydrogen  phthalate  (pH  4.00)  and  (2] 
disodium  hydrogen  phosphate  (pH  7  4) 
For  overnight  or  weekend  storage,  the 
electrode  was  held  in  salt  water,  leaving 
the  fill  hole  open.  For  daily  use,  the 
outer  half-cell  was  filled  with  electroly  te 
to  the  fill  hole  and  the  electrode  checked 
for  stability.  The  electrode  pair  was 
calibrated  once  daily  prior  to  measuring 
pH  of  samples:  it  was  never  recelibrted 


during  a  series  of  measurements. 
Following  calibration,  the  electrode  was 
soaked  in  sea  water,  of  salinity  similar 
to  the  sample,  for  at  least  15  minutes  to 
achieve  chemical  equilibrium  and  a 
steady  state  junction  potential.  When 
measuring  pH.  the  sample  was  initially 
gently  agitated  or  stirred  to  assure  good 
mixing  at  the  electrode  tip.  but  without 
entraining  air  bubbles  in  the  sample. 
Stirring  was  stopped  to  read  the  meter. 
The  electrode  was  allowed  to 
equilibrate  so  the  change  in  meter 
reading  was  less  than  0.02  pH  unit/ 
minute  before  recording.  Following  each 
measurement,  the  electrode  was  rinsed 
with  sea  water  and  placed  in  fresh  sea 
water  for  the  temporary  storage 
between  measurements.  Additional 
suggestions  to  im.prove  precision  of 
saltwater  pH  measurements  may  be 
found  in  Zirno  (1975).  Grasshoff  (19831, 
and  Butler  et  al.  (1985). 
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-y  0=  TEo  A  FCD  Saltwater  Aquatic  Life  Based  cn 

Concentrations 


roTAL  Ammonia  (mg/L)  Criteria  Maximum 


Temperature  ('C) 


10 


15 


20 


25 


30 


35 


Salinily  =  iOg/kg 


OH           

270 
175 
110 
69 
44 
27 
18 
11 
7.3 
4.6 
2.9 

191 
121 

77 

48 

31 

19 

12 
7.9 
5.0 
3.3 
2.1 

131 

83 

52 

33 

21 

13 
8.5 
5.4 
3.5 
2.3 
1.5 

92 
58 
35 
23 

15 
9.4 
5.8 
3.7 
2.5 
1.7 
1.1 

62 
40 
25 

16 

10 
6.4 
4.2 
2.7 
1.8 
1.2 
0.85 

44 

27 

17 

11 
7.1 
4.6 
2.9 
1.9 
1.3 
0.92 
0.67 

29 

19 

12 
7.7 
5.0 
3.1 
2.1 
1  4 
0  98 
0.71 
0.52 

7i>   -  

7^      

21 
13 

7.4 _-. - 

8.3 

7  e       „ 

5.6 

78                  

35 

8.0 - - 

8  2     _ -  - 

2.3 
1.5 

86  .    ™ - 

10 

075 

;  8              

0.56 

9  0 

0.44 

Salinity = 10  g/kg 


7  0  

7  2  „ 

291 
183 
116 
73 
46 
29 
19 
12 
7.5 
4.8 
3.1 

200 
125 

79 

50 

31 

20 

13 
8.1 
5.2 
3.3 
2.3 

137 
87 
54 

35 
23 

14 
8.9 
5.6 
3.7 
2.5 
1.6 

96 

60 

37 

23 

15 
9.8 
6.2 
4.0 
2.7 
1.7 
1.2 

64 

42 

27 

17 

11 
6.7 
4.4 
2.9 
1.9 
1.3 
0.87 

44 

29 

18 

11 
7.5 
4.8 
3.1 
2.0 
1.4 
0.94 
0.69 

31 

20 

12 
7.9 
5.2 
3.3 
2.1 
1.5 
1.0 
0.73 
0.54 

21 

14 
8.7 

T  5          .   ., 

5.6 

7  3                ,,,  ... 

3.5 

9  0           - 

23 

9  2             , ,-, 

1.6 

9  4  „ . 

1.1 

«  ft 

077 

8  8 _.  ~ 

0.56 

9.0...  1 

044 
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7  0     

312 
196 

208 
135 

148 
94 

102 
64 

71 
44 

48 
31 

?, 

23 

-•  2   ..- 

15 

7  4         

125 
79 

85 
54 

58 

37 

40 
25 

27 
21 

19 
12 

13 
85 

94 

7  6  

6.0 

7  3 „ ~ 

50 

33 

23 

16 

11 

7.9 

5.4 

3.7 

8  D  ~ 

31 

21 

15 

10 

7.3 

5.0 

3.5 

25 

8  2            

20 
12.7 
8.1 

14 
8.7 
5.6 

9.6 
6.0 
4.0 

6.7 
4.2 
2.7 

4.6 
2.9 
2.0 

3.3 

2.1 
1.4 

2.3 
1.6 
1.1 

1.7 

8  4                .«, 

1.1 

8  6  ...„ 

081 

8  3 

5.2 

3.5 

2.5 

1.8 

1.3 

1.0 

0.75 

0  58 

9  0          

3.3 

23 

1.7 

12 

0.94 

0.71 

0  56 

046 

Table  2 —Water  OuAiiTy  Criteria  for  Saltwater  Aquatic  Life  BAst^ 

CO^JCENTRATiONS 


ON  Total  Ammonia  (mg/L)  Criteria  Continuous 


Temperature  (*C) 


10 


15 


20 


25 


30 


35 


Salinity  =  10  g/kg 


pH 

70. 

7.2. 

7.4. 

76. 

78. 

80. 

8  2 

84 

86, 

8.8.. 

9.0. 


41 

26 

17 

10 
6.6 
4.1 
2.7 
1.7 
1.1 
0.69 
0.44 


29 

18 

12 
7.2 
4.7 
Z9 
1.8 
1.2 
0.75 
0.50 
0.31 


20 

12 
7.8 
5.0 
3.1 
2.0 
1.3 
0.81 
0.53 
0.34 
0.23 


Salinity =20  g/kg 


14 

94 

6.6 

4.4 

3.1 

8.7 

5.9 

4.1 

2.8 

2.0 

5.3 

3.7 

2.6 

1.8 

12 

3.4 

24 

1.7 

1.2 

0.64 

2.2 

1.5 

1.1 

0.75 

053 

1.40 

0.97 

0.69 

047 

034 

0.87 

062 

0.44 

0.31 

0.23 

0.56 

0.41 

0.29 

0.21 

0  16 

0.37 

0.27 

0.20 

0.15 

Oil 

0.25 

018 

0.14 

0.11 

006 

0.17 

013 

0.10 

0.06 

0.07 

7.0. 

7.2. 

7.4. 

7.6. 

7.8. 

80. 

8  2 

84. 

ee 

88. 
90. 


27 

18 

11 
6.9 
4.4 

^8 

1.8 

1.1 

0.72 
0.47 


30 

19 

12 
7.5 
4.7 
3.0 
1.9 
1.2 
0.78 
0.50 
0.34 


21 

13 
8.1 
5.3 
3.4 
2.1 
1.3 
084 
0.56 
0.37 
0.24 


14 
9.0 
5.6 
3.4 
2.3 
1.5 
094 
059 
0.41 
026 
018 


9.7 
6.2 

41 

2.5 

1.6 

1.0 

066 

0.44 

0.28 

0.19 

0.13 


6.6 

4.4 

2.7 

1.7 

11 

0.72 

0.47 

0.30 

0.20 

0.14 

0.10 


4.7 

3.0 

19 

1.2 

0.78 

0.50 

031 

0.22 

0.15 

0.11 

006 


31 

2  1 

1  3 

084 

053 

034 

0.24 

016 

012 

008 

007 


Salinity =30  g/kg 


7.0. 
7.2. 
7.4. 
7.6. 
7.8. 
8.0. 
8.2. 
8.4. 
8.6. 
8.8. 
9.0. 


47 

29 

19 

12 
7.5 
4.7 
3.0 
1.9 
1.2 
0.78 
0.50 


31 

20 

13 
8.1 
5.0 
3.1 
2.1 
1.3 
0.84 
053 
0.34 


22 

14 
8.7 
5.6 
3.4 

2.2 

1.4 

090 

0.59 

0.37 

0.26 


15 
9.7 
5.9 
3.7 
2.4 
16 
1.0 
062 
0.41 
0.27 
0.19 


11 
6.6 

4.1 

3.1 

1.7 

1.1 

069 

0.44 

0.30 

0.20 

0.14 


7.2 

4.7 

2.9 

1.8 

1.2 

0.75 

0.50 

0.31 

0.22 

0.15 

0.11 


5.0 

3.1 

2.0 

1.3 

0.81 

0.53 

0.34 

0.23 

0.16 

0.11 

006 


3.4 
2.2 

1  4 

090 

056 

037 

025 

017 

0  12 

0.09 

0.07 


Appendix  B — Response  to  Public 
Comments  of  the  Draft  Criteria 
Document  for  Ammonia  (Saltwater) 

After  review  of  all  the  comments 
received  during  the  public  comm.ent 
period  following  the  announcement  of 
their  availability  in  the  Federal  Register. 
the  agency  has  prepared  the  followme 
response.  A  total  of  3  respondents 
submitted  comments,  and  except  for  a 
few  redundant  points,  each  comment 
has  been  answered  individually.  The 
references  which  are  cited  appear  al  the 
end  of  this  document. 

Comment:  The  chronic  value  from  the 
m.y  sid  life-cycle  test  should  be  raised 
from  0,1224  mg/L  to  0.2323  m.g;  L 
because  decreased  length  of  females 
without  a  decrease  in  weight  is  not 
biologically  significant. 

Response:  EPA  agrees  that  a  five 
percent  decrease  in  length  of  femiales. 
particularly  in  the  absence  of  a  decrease 
m  lengths  of  males  and  in  weights  of 
m.ysids  of  both  sexes,  is  probably  not 
biologically  mejiningful   Reproduction  of 


mysids  is  related  to  size.  Because  a 
statistically  significant  decrease  in  size 
is  more  readily  detected  than  a  decrease 
in  reproduction,  a  decrease  in  length 
may  be  biologically  important.  In  this 
experiment,  no  decrease  in  reproduction 
is  evident. 

Comment:  The  chronic  value  from  the 
silverside  early  life-stage  test  should  be 
raised  from  0.061  mg/L  to  0.289  mg/L 
because  wet,  and  not  dry,  weights  of 
fish  were  used  to  set  the  chronic  values. 

Response:  Early  life-stage  tests  based 
on  suvival  and  growth  are  considered 
surrogates  in  the  National  Guidelines  for 
entire  life-cycle  tests  based  on  survival, 
growth  and  reproduction.  Therefore, 
early  life-stage  tests  with  fishes  must 
include  measurements  of  growth  if 
results  are  interpreted  as  concentrations 
protecting  a  fish  throughout  its  life- 
cycle. 

EPA  agrees  with  ASTM  that  dry 
weights  are  generally  preferred  over  wet 
w  eights.  Either  procedure  is  acceptable 
b\  ASTM  and  both  are  required  if  fish 


are  edematous.  The  important  issue  is 
not  how  size  is  measured,  rather,  it  is 
whether  size  differences  are  a  result  of 
exposure  to  ammonia.  The  evidence 
available  indicates  that  reductions  in 
growth  of  siversides  are  real.  Reductions 
in  weights  were  concentration 
dependent:  siversides  exposed  to  0.074 
mg/L  unionized  ammonia  weighed  84.6"^ 
of  the  weights  of  control  fish  and  fish 
exposed  to  0.38  mg/L  weighed  68.5%  of 
controls.  Fish  in  intermediate 
concentrations  of  ammonia  were 
similarly  affected.  Probably  even  more 
importantly,  ammonia's  chronic  effect 
on  growth  is  well-documented  in  early 
life-stage  or  life-cycle  tests  with  mysids, 
stoneflys,  pink  salmon,  rainbow  trout, 
Atlantic  salmon,  fathead  minnows, 
green  sunfish,  bluegill.  smallmouth  bass, 
and  channel  catfish. 

Comment:  Chronic  values  from  the 
silverside  early  life-stage  (ELS)  test  are 
inappropriate  for  use  because  only 
acute-chronic  ratios  from  studies  where 
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J  H  >7  7  should  be  used  as  was  the  case 

in  the  freshwater  criteria  document. 

Response:  The  ELS  test  with  Afe/u'cfjo 
bery-lhna  is  one  of  only  two  chronic 
tests  with  saltwater  species  and,  as 
such,  should  only  be  deleted  for  very 
good  cause.  Chronic  data  from  the 
smal'mouth  bass  ELS  tests,  which 
reprpsen's  the  best  chronic  freshwater 
data  base,  indicates  that  acu'e-chronic 
ratios  at  pll  values  of  7,2  i:\i  6.6  are 
greater  than  those  at  pH  values  of  7.8 
and  8,7.  This  suggests  that  somewhere 
between  a  pH  of  7,2  and  7.8  the  ratio  is 
pH  dependent.  Although  the  fresh  water 
docurr.ent  mentions  the  value  of  >7.7, 
the  range  of  pH  values  was  considerably 
lower  m  tests  actually  used  to  calculate 
the  final  atute  chronic  ratios  in  the 
freshwater  document.  For  example.  pH 
ranged  fro.m  7.3  to  7,6  for  tests  with 
r-imbow  trout  and  from  7.34  to  7.95.  7.53 
to  8.37  and  7.6  to  7,8  in  three  tests  with 
channel  catfish.  Ln  the  SJenrha  ELS  test, 
the  pH  values  from  critical 
concentrations;  i.e..  upper  and  lower 
chronic  values,  averaged  7.60  and  7.73. 
Therefore,  data  from  the  Menidia  test  is 
not  unique  relative  to  fresh  water  data 
jnd  the  test  should  net  be  rejected 
ba.sed  on  pH.  Finally,  the  role  of  pHin 
the  acute  toxicity  of  ammonia  to 
saltwater  species  appears  less  than  that 
for  freshwater  species.  This  may  also  be 
true  for  the  pH  chronic  toxicity 
relationship. 

Co.nnient:  1  he  acute-chronic  ratio  of 
15  for  catfish  should  not  be  used 
because  it  is  based  on  an  acute  value 
from  a  24-hour  lest. 

Response:  The  presumed  96-hour  LCSO 
(1.57  mg/L,  extrapolated  from  the  24-hr 
LC50  of  2.42  mg/L)  is  in  the  lower  range 
of  LC50S  for  channel  catfish  and  to 
suggest  that  the  96-hour  LCSO  is  much 
lower  is  unreasonable  based  on  existing 
information.  The  acutexhronic  ratio  is 
high  not  because  the  LCSO  is  too  high, 
but  because  the  chronic  value  is  the 
lowest  obser%ed  one.  To  ignore  the  fact 
that  this  chronic  value  indicatf?  a  higher 
acute-chrcnic  ratio  would  be 
irresponsible  Also,  the  lowest 
acutexhronic  ratio  for  channel  catfish. 
(7,5)  IS  based  on  a  juvenile  test,  which 
can  be  arv^ued  even  mure  to  be  ijf 
secondary  importance.  Also,  an 
additional  chronic  test  which  had  effects 
at  the  lowest  tested  concentration 
indicated  that  the  acutexhronic  ratio  is 
prob'ib'y  12  or  greater,  but  this  was  not 
used  because  it  was  indeterminate.  The 
average  ratio  used  for  catfish  (10)  is 
therefore,  reasonable. 

Comment:  The  chronic  value  for  the 
white  sucker  appears  to  be 
overestimated.  The  decrease  growth 
was  neither  biologically  nor  statistically 
significant. 


Response:  The  author  of  this  study  is 
trying  to  locate  the  original  data  so  that 
a  complete  analysis  can  be  done. 
Interim  analysis  by  EPA  using  data  from 
the  report  has  suggested  that  this 
chronic  value  is  not  likely  valid.  An 
analysis  of  variance  using  mean  lengths 
within  tanks  indicated  no  statistically 
significant  effect.  Furthermore, 
independent  of  any  statistical 
significance,  there  is  little  support  for 
the  opinion  that  the  5%  reduction  in 
length  at  0.063  mg/L  is  actually  an  effect 
of  ammonia,  because  (a)  this  effect  is 
small,  (b)  there  was  little  or  no  further 
effect  at  0.101  and  0.187  mg/L,  and  (c) 
there  was  no  reduction  in  weight  at  any 
of  these  concentrations  (in  fact,  weights 
were  greatest  at  0.063  mg/L).  The 
percent  swim-up  at  72  hours  was  also 
affected  at  0.063  mg/L.  but  this  was 
based  on  pairwise  tests  rather  than 
multiple  comparison  tests  and  was  not 
considered  in  our  document  as 
establishing  an  appropriate  chronic 
value.  Until  data  from  this  experiment 
becomes  available,  the  acute-chronic 
ratio  for  the  white  sucker  will  not  be 
used. 

Comment:  Scientific  justification  is 
not  provided  for  the  use  of  only  those 
acutexhronic  ratios  for  freshwater 
fishes  for  which  the  chronic  value  was 
less  than  the  median  and  for  which  the 
chronic  test  was  run  at  pH  7.7  or  above. 

Response:  Justification  of  this 
approach  is  provided  in  the  ammonia 
water  criteria  document  for  fresh  water 
(U.S.  EPA.  1985).  Available  chronic  data 
for  freshwater  species  suggest  a  greater 
effect  of  pH  on  chronic  toxicity  than 
acute  toxicity,  leading  to  greater 
acutexhronic  ratios  at  low  pH.  Chronic 
tests  at  pH  7.5  and  below  reflect  this 
phenomenon;  to  use  ratios  from  these 
tests  would  produce  too  high  a  ratio  for 
the  higher  pHs.  A  pH  >  7.7  was  selected 
for  the  average  simply  because  in  this 
range,  no  pH  effects  on  ratios  were 
evident.  Criteria  at  lower  pH  are 
adjusted  upward  from  this  average, 
consistent  with  available  data.  Since 
total  ammonia  is  not  more  restrictive  at 
low  pH.  EPA  does  not  believe  this 
protocol  represents  any  real  hardship. 

By  definition,  the  acutexhronic  ratio 
should  be  appropriate  for  taking  the  fifth 
percentile  acute  value  and  computing 
the  fifth  percentile  chronic  value.  Thus, 
ratios  for  organisms  at  high  percentile 
values  are  irrelevant  to  computing  an 
appropriate  ratio.  Since  there  were  nine 
acutexhronic  ratios  in  the  accepted  pU 
range,  there  was  sufficient  information 
on  the  apparent  percentile  range  for  the 
chronic  values  that  it  was  not 
appropriate  to  use  all  ratios.  By  using 
the  median  as  a  breaking  point  there 
were  still  five  ratios  (more  than  the 


minimum  needed)  and  it  can  be  best 
argued  that  the  organisms  with  chronic 
tolerance  above  the  median  are  most 
irrelevant  to  regulating  the  criterion. 
Also,  there  was  a  good  separation  of 
sensitivities  and  ratios — the  warm  water 
fish  with  average  chronic  values  <0.2 
mg/L  had  ratios  of  10  and  above,  while 
the  invertebrates  and  fish  with  chronic 
values  >0.3  m.g/L  had  ratios  of  6  and 
below.  (ERL  Duluth  response) 

Comment:  The  majority  of  the  data 
used  to  derive  the  ammonia  criteria  are 
results  of  bioassays  which  would 
probably  not  meet  the  EPA  draft 
specifications  for  the  exposure 
conditions  during  short-term  tests,  and 
hence  are  not  sound  scientific  studies. 
Of  concern  is  the  reported  variance  in 
pH  in  the  ammonia  test  exposures.  The 
mysid  and  sheepshead  minnow  data 
sets  specifically  should  not  be  used 
since  a  m.ajority  of  these  tests  did  not 
meet  the  exposure  conditions  required 
by  pH.  temperature,  and  salinity 
specified  in  EPA  draft  short-term 
methods. 

Rrspo::se:The  draft  short-term 
methods  referred  to  above  are  EPA's 
tests  for  rapidly  evaluating  the  toxicity 
of  effluents  and  receiving  waters 
(Weber  et  a!.  1988).  These  short-term 
tests  have  rather  restrictive  exposure 
conditions  due  to  their  particular 
application  and  are  not  acceptable  for 
calculation  of  criteria  concentrations. 
The  appropriate  tests  for  derivation  cf 
the  Final  Acute  and  Chronic  Values  in 
Water  Quulity  Criteria  documents  are 
acute  toxicity  tests  (96H  in  most  cases) 
and  early  life  stage  or  life-cycle  toxicity 
tests.  The  ammonia  criteria  for  salt 
water  are  based  on  these  latter  types  of 
tests  which  were  conducted  in  a  manner 
consistent  wi'h  ASTM  standard 
practices  and  include  tests  at  different 
pH.  temperature  or  salinity  conditions  to 
determine  the  effect  of  each  on  the 
toxicity  of  un-ionized  ammonia. 

ComwenLThe  conclusion  that  pH 
does  not  have  a  consistent  infiuence  on 
ammonia  acute  toxicity  would  not  be 
supported  if  the  saltwater  data  were 
interpreted  in  a  manner  consistent  with 
the  freshwater  data.  Therefore,  it 
appears  premature  to  dismiss  pH 
dependency. 

Response:  The  ammonia  water  quality 
criteria  for  fresh  water  required  data 
sets  of  at  least  six  LCSO  observations 
spread  over  at  least  four  distinct  pUs. 
with  a  range  of  at  least  1.5  pH  units,  for 
critical  evaluation  of  pH  dependency 
model  fit.  The  empirical  model  for  pH 
dependency  was  developed  using  data 
sets  for  the  three  freshwater  fishes  and 
one  fresh  water  invertebrate  which  met 
t.hese  requirements.  No  saltwater  data 


sets  meet  these  requirements  if  we  limit 
our  consideration  to  fiow-through  test 
results  only.  The  flow-through 
restriction  was  adopted  in  light  of  the 
difficulty  of  controlling  pH  in  static 
ammonia  toxicity  tests  in  salt  water, 
particularly  at  pHs  beyond  the  naturally 
buffered  range  of  7.8  to  8.2. 

The  freshwater  ammonia  criteria 
states  that  its  empirical  model  for  pH 
dependency  cannot  be  considered 
universally  applicable.  EPA  has 
concluded  that  there  are  insufficient 
saltwater  data  to  support  use  of  this 
model  with  ammonia  criteria  for 
saltwater  biota.  The  saltwater  fiow- 
through  data  sets  for  individual  species 
are  too  small  to  be  tested  statistically 
against  the  non-linear  freshwater  model. 
Pooling  these  data  failed  to  produce  a 
model  fit  after  50  iterations  using  LCSOs 
representing  the  pH  range  of  7  to  9.  nor 
for  the  7  to  8  pH  range  alone.  EPA 
excluded  from  these  pooled  data  sets 
Menidia  beryllina  values  at  low  salinity 
and  also  the  LCSO  for  pH  9  at  31  g/kg, 
since  these  results  clearly  do  not  fit  the 
model.  The  mechanism  of  acute  toxicity 
of  ammonia  in  aquatic  organisms  is 
unknovra,  but  it  is  possible  that  a 
freshwater  model  for  ammonia  toxicity 
may  not  be  applicable  to  saltwater 
biota.  Freshwater  and  saltwater 
organisms  are  adapted  to  markedly 
different  osmotic  and  ionic 
environments  and  their  physiological 
responses  to  elevated  concentrations  of 
ammonia  may  differ  as  well. 

A  comparison  of  the  general 
relationship  between  pH  and  acute 
ammonia  toxicity  in  freshwater  and 
saltwater  animals  shows  certain 
similarities,  but  also  some  distinct 
differences.  The  primary  similarity 
exists  in  the  increase  in  NHj  toxicity  at 
pHs  below  8,  which  is  evident  in  mysids, 
prawn  (not  fiow-through)  and  inland 
silverside  when  tested  in  full  strength 
sea  water.  Above  pH  8,  nijsids  differ 
f.om  most  freshwater  species,  with 
acute  toxicity  continuing  to  decrease  by 
a  factor  of  1.7  tu  2  with  a  one  pH  unit 
increase.  On  the  other  hand,  inland 
silverside  tested  in  full  strength  sea 
water  differ  from  freshwater  species 
with  greater  than  a  factor  of  2  decrease 
in  toxicity  at  pH  9  relative  to  pH  8.  A 
marked  departure  from  this  freshwater 
pattern  also  is  evident  with  inland 
silversides  tested  at  11  g/kg,  a  typical 
salinity  for  this  species,  with  a  lower 
toxicity  at  pFf  7  than  at  pH  8.  In  contrast 
to  cither  of  these  species,  static  tests 
with  Atlantic  silverside  suggest  little 
influence  of  pH  on  toxicity.  In  light  of 
these  different  responses  as  well  as  the 
limited  information  available  on  pH 
influence,  particularly  for  saltwater 


fishes,  EPA  concluded  it  is  premature  to 
adopt  an  ammonia  criteria  for  salt  water 
which  is  pH  dependent.  EPA  encourages 
the  development  of  data  bases  on  water 
quality-toxicity  relationships  for 
saltwater  species  for  pH.  temperature 
and  other  factors.  Design  of  this 
research  should  take  into  account 
acclimation  history  of  tested  species. 

Comment:  EPA  has  not  dealt  properly 
with  the  issue  of  pH  determinafion  in 
salt  water  in  its  analysis  of  the  ammonia 
toxicity  literature.  Rather  than  accepting 
the  un-ionized  ammonia  concentrations 
as  reported,  it  is  recommended  that  the 
Agency  determine  whether  low  ionic 
strength  standard  buffers  were  used  in 
measuring  pH  by  each  author.  These  pH 
values  should  be  modified  using  the 
Davies  approximation  of  the  Debye- 
Huckel  Limiting  Law  and  the  revised 
values  used  to  adjust  reported  un- 
ionized ammonia  toxicity  values. 

Response:  None  of  the  ammonia 
toxicity  literature  reviewed  stated  use  of 
TRJS  seawater  buffer  standards,  which 
are  alternatives  to  low  ionic  strength 
National  Bureau  of  Standards  (NBS) 
buffers  for  calibration.  It  is  reasonable 
to  assume  that  only  NBS  standards  have 
been  employed,  since  these  are  the  only 
standards  which  are  commercially 
available  to  investigators.  Millero  (1986) 
has  shown  pH(.\BS)  produces  a  small 
o\erestimation  of  pH  measured  on  the 
free  hydrogen  ion  scale  (pH(F)),  which  is 
the  scale  used  by  Khoo  el  al.  1977  in 
their  experimental  determination  of  the 
thermodynamics  ammonium  ion 
dissociation  in  sea  water.  This 
difference  is  on  the  order  of  0.02  pH  unit 
at  30  g/kg  salinity  and  increases  with  a 
decrease  in  salinity  to  0.075  pH  unit  at 
10  g/kg  salinity.  Reported  pH  values 
also  reflect  variance  (±  0.03  pH  unit) 
due  to  residual  liquid  junction  potential 
(Whitfield  et  al.  1985).  Variability  in 
reported  pH  values  from  these  two 
sources  was  recognized  by  EPA  and  is 
considered  to  be  small,  well  within  the 
factor  of  2  variance  which  may  occur 
between  laboratories  conducting 
toxicity  tests.  Use  of  the  Davies 
approximation  to  revise  pH  values  and 
adjust  NLU  toxicity  values  would  not  be 
appropriate,  as  it  is  not  applicable  in 
natural  water  systems  having  electrolyte 
mixtures  of  unlike  change  types  (Stumm 
and  Morgan  1981,  p.  134). 

Comment:  The  use  of  Hampson's 
(1977)  computer  program  to  calculate 
criteria  values  for  total  ammonia  is 
improper  because  this  program  is  only 
valid  when  using  pH  calibrated  with  a 
synthetic  seawater  buffer,  not  the 
pi  ffXBS)  which  is  the  scale  approved  by 
EPA  for  measuring  pH. 


Response:  The  experimental 
verification  by  Khoo  et  al.  (1977)  of 
Whitfield's  (1974)  calculations  of  the 
hydrolysis  of  ammonium  ions  in  sea 
water  shows  that  pH  determination 
using  the  free  hydrogen  ion  scale  (pH(F)) 
produces  values  in  close  agreement  with 
Whitfield's  models.  Use  of  the  pH(f) 
scale  in  ammonia  toxicity  testing  would 
be  desirable  from  a  thermodynamic 
standpoint.  This  is  not  practical, 
however,  as  seawater  buffers  are  not 
commercially  available  and  they  are 
moderately  difficult  to  prepare 
(Culberson,  personal  communication). 
Calibration  of  pH  with  NBS  buffers  does 
result  in  an  overestimation  of  pH, 
relative  to  pH(F),  but  fortuitously  the' 
error  is  small  (0.02  pH  unit  at  30  g/kg 
salinity  and  0.075  at  10  g/kg). 
presumably  due  to  a  compensation  of 
residue  liquid  junction  potential  by 
changes  in  activity  coefficients  (Millero 
1986).  The  use  of  pH(NBS)  in  ammonia 
toxicity  testing  or  in  environmental 
monitoring  does  not  invalidate  use  of 
Whitfield's  models  or  Hampson's  (1977) 
program  to  calculate  the  un-ionized 
ammonia  fraction. 

Consistent  use  of  pH(N'BS)  in 
ammonia  toxicity  studies  which  suppoH 
saltwater  ammonia  criteria  and  in  water 
quality  monitoring  for  ammonia  will 
reduce  the  problems  associated  with  use 
of  low  ionic  strength  standards  when 
measuring  pH  in  salt  water.  Residue 
liquid  junction  potential  errors  up  to  ± 
0.03  pH  unit  may  still  occur  when  using 
pH(N'BS)  in  salt  water  (Whitfield  et  al. 
1985)  and  will  result  in  some  error  in 
NH3  calculations.  In  light  of  the 
importance  of  pH  in  this  calculation,  it  is 
crucial  to  take  steps  to  increase 
precision  in  pH  measurements  made  for 
these  purposes,  which  is  the  intent  of  the 
implementation  section  of  the  saltwater 
ammonia  criteria  document. 

The  EPA  Environmental  Monitoring 
and  Support  Laboratory,  Cincinnati. 
Ohio,  has  been  requested  to  investigate 
issues  associated  with  accurate  and 
precise  measurement  of  pH  in  salt 
water.  This  will  include  evaluating  the 
desirability  of  a  new  methods 
standardization  for  estuarine  and  ocean 
water  pH. 

Comment:  The  saltwater  ammonia 
document  differs  from  the  fresh  water 
document  in  the  treatment  of  the 
temperature  dependence  of  the 
dissociation  constant  for  ammonia. 

Response:  The  relationship  between 
the  dissociation  constant  (pK.)  and 
temperature  used  in  the  saltwater 
document,  is  of  the  form. 

pK*.  =  A  -t^  B  -(^  BT 
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as  employed  by  Whitfield  fl974.  Eq.  19) 
In  that  paper.  WhitfieW  concluded  thdt 
this  relationship  was  reasonable  based 
on  good  a^eement  of  the  expenmenta! 
and  calculated  values  of  pKa's  available 
at  that  time  {Table  9.  Whitfield) 
Examining  expenmental  measurements 
of  Khoo  et  al.  (1977).  Whitfieid  (1978) 
subsequently  noted  tlut  a  more  accurate 
r^?presentation  of  temperature  vanation 
of  pK,  s  is  the  form 

pK".  =  AT  -  B  -  CT 

particularly  at  35°C  or  a?  44.55  g/kg 
salinity  (Table  6).  However,  across  the 
temperature  ran^e  of  5  to  25'C  at  20  31 
and  35  g/kg  salinity,  Whitfield's  former 
relationship  also  corresponded  well 
with  the  e.xpenmenta!  measurfner's  of 
Khoo  el  ai,  (1977). 

P.v'-Ttir.ce  dt'J 

1  Ijmpson.  B.L  1977  Relatianihip  be'ween 
(oldl  ammonia  and  free  ammonia  m 
terrestnai  and  ocean  wa'ers  1.  Cor.'*;  int. 
Ejiplor  Vter  J"  117-122. 

k.hio.  K,H,,  CM.  Culberson,  and  R  C,  Hat,  s, 
19""  Thermadynamifis  -of  !.*>e  dissorMti'in 
of  a.mmcnium  ion  in  »ea  water  from  S  to 
40  C.  |.  Solution  CHem.  6:281-29<1 

Millrro  F' I   19«6  The  pH  of  esiuanre  ».)'•■'•( 
Limnol,  OceanoRr-  31,aJ9-W 

Stumm,  VV  and  I )  Morsai,  1981   Ag  ,.a!ic 
Chemistn,-  Second  Ed  Wiley  I.'T('^r-i<^ce. 
N  Y  .  N"  y'.  7»)  p 

;    S  EnviDnmental  Protecnon  A>{f  ni  y   '.'Mo. 
Ambient  water  quality  critena  for 
ammonia— 1984.  EP.^  440i  i-M-OOl   U.S. 
LP.-\.  Office  of  Water  Regulations  and 
Standards,  Washington.  D  C.  21'  p 

Weber,  C  L  c'  al.  1<)88.  Short-te-m  n.  'ho.fs 
for  efltimfltinK  the  chronic  soxici'y  of 
pffluent*  and  receiving  waters  'o  rr.arire 
a'-.d  est'janr.e  onianisms.  tIP.'V-OWJi  4-a"- 
')23.  Draft.  'J  S.  EPA.  Envronmentai 
Storu'orng  xnd  Support  UiliOiato."^ 
Cir.r:;nnati,  Ohio 

Wnitfield.  M   '.'i"4  The  h;,!:")lisis  of 

amr'on'u.Ti  'ons   n  ^fM  v\  i'"r — a  theoretira! 
srady,  J.  Mar  Biol,  .Asn<-c.  L'  K   M  ^^V.'Wn 

lv"8- The  hydroi\!.!i  !)f 

ammonium  ;ons  in  lea  water — 
experimental  corJirmation  of  predicted 
1  onsMc's  a:  one  a'mosphf^re  pressure.  J. 
Mar.  Biol.  Assoc,  f  K  SB  '81-787 

,  n.\  B.tler,  and  A  K 


Covington.  198S.  The  dpi-.Tmination  of  nH 
m  estiianne  waters.  L  Definition  of  ;'H 
scales  and  the  jclection  of  buffer"! 
Orpano!,  Acta  3; 423-432. 

,*-"K  r>!c  B<»-10719  Filed  5-  ^-W  +45  am| 
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Science  Advtsory  Board 
Environmental  Engineertng 
Commm**.  Staturated  Zone  Model 
Sut>co«nmltte«;  Open  Meetfn^ 

Under  Pub  L.  92-463,  notice  is  hereby 
given  that  the  Science  .'\dvisory  Beards 
Environmental  Engineering  Committee 


EEC),  Saturated  Zone  Model  fSZ.M) 
Subcommittee,  will  meet  May  30-31. 
1969  in  the  Waterside  Mail.  EPA 
Headquarters  in  South  Conference 
Ronrn,  \umber  4,  401  M  Street  SW.. 
Washington.  DC.  The  meeting  will  begin 
lit  9:(X3  a  m,  on  Tuesday  and 
Wednesday,  and  adfourn  no  later  than 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
•■pview  the  Ejivironmental  Protection 
Agency  s.  Office  of  Solid  Waste  s 
Combined-Numerical  Saturated  Zone 

GA.NSAZ)  How  and  transport  module 
for  the  simulation  of  flow  and  transport 

>f  contaminants  in  the  saturated  zone. 
The  two  md|or  areas  identifed  for  SAB 
review  include  the  asumpticn.s 
jndi'riving  CA.NSAZ  and  the  adequacy 
of  C.WSAZ. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting  or  those  who 
wish  to  submit  wnten  comments  should 
contact  Dr.  K.  lack  Kooyoomjian, 
Executive  Secretary,  Science  Advisory 
Board.  (AlOl-R,  U.S.  Environmental 
Protection  Agency.  Washington.  DC 
2046(3,  at  202/382-2552  by  .May  2X  1989. 
Seatmg  at  the  meeting  wiil  be  on  a  first 
come  basis. 

Date  Apn!  21   Tia') 
Doaald  G  Barnes. 

,,"),,■■>'! '.'i,i,-  Si'.^'.'-.i  e  AtJ.  ..,ir.  Bo<.::\l. 
KR  r>,,:   i^4-V.r21  Kited  =>- J-ri*  8:45  am] 
an.i.itw  cooe  «i»o-so-«» 


;0PTS-5ini;  Fni.-3567-2| 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacturc 

Notices 

agency:  Environmental  1*101601100 

Agency  (EPA). 

ACTtOM:  .Notice. 

summary:  Section  5(aKl)  of  the  Toxic 
Subst mccs  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
subm.it  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  i.mport  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  84  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-480— lune  4. 1989. 

P89-49a  B9-t91— )UD«  12. 1989. 

P  89-492.  89-493.  89-494— June  14  \9m. 

P  89^95.  89-496.  89-497— June  17.  I9ti9. 

P  89-498— June  14. 1989. 


P  89-499,  89-500.  89-501.  89-502,  89-503,  89- 
,S04.  89-505.  89-508— June  17. 1989. 

p  89-507,  ae-soa  89-509,  se-sia  39-511,  8!>- 

.512,  89-513.  86-514,  89-515,  89-516,  89-517— 
lune  18.1989. 

P  89-518.  89-519,  89-520,  80-521— [une  19, 
1909, 

P  89-522— {une  20.  1989. 

P  89-523,  89-524,  89-525.  89-526,  89-52-,  f»- 
528.  89-529— June  21,  1989. 

P  89-530.  89-531.  89-532. 89-533.  89-534.  8*- 
535.  89-536.  89-537.  89-538.  89-538.  89-54a 
89-541,  89-542,  89-543,  89-544.  88-545.  89-546, 
89-547.  89-M8,  89-54a  89-5oa  88-551,  89-552. 
B9-553,  89-554.  89-555.  89-556,  89-557,  89-558, 
89-559.  89-560,  89-561,  88-562.  89-563.  89-564. 
«9-!J65— June  24, 1989. 

P  89-566.  89-567,  89-568— June  26, 1939. 

P  89-589— lune  14.  1989. 

P  89-570— June  2a  1989. 

P  89-571.  8»-572— lune  27,  1989. 

Written  comments  by: 

P  89-460— May  5,  1989. 

P  89-490.  89-^91— May  13,  1989. 

P  89-492,  89-493,  89-494— May  15,  1989. 

P  89-495,  89-496,  89-^97— May  18,  1989. 

P  89-J98— May  15,  1969. 

P  89-498.  89-500.  89-501,  88-502.  89-503.  8'^ 
504,  89-505.  89-506— May  18  1989. 

P  89-507,  89-508.  89-509,  89-510.  89-51 1.  80- 
512,  89-513.  89-514.  89-515.  89-516.  89-517— 
May  19,  1989. 

P  8iJ-5ia  89-519,  89-520.  89-521— May  20. 
1989, 

P89-522— May  21.  1989. 

P  89-523,  89-524,  89-525,  89-526.  89-527.  8^ 
528,  89-529— May  22.  1989. 

P  89-5,30.  89-531,  89-532,  89-533,  89-534  89- 
535  89-538  89-537,  89-538  89-.'i3a  89-540. 
89-541.  89-542.  89-543,  89-544,  89-545.  89-546. 
89-547.  89-548  89-549,  89-55a  89-551.  89-552. 
H9-553.  89-554,  89-555.  89-556,  89-557.  89-553, 
89-559.  89-560.  89-561,  89-562,  89-563.  89-564, 
89-565— May  25.  1989. 

P  8»-5e«.  89-567,  89-568— May  27.  1989. 

P  89-569— May  15.  1989. 

P  89-570— May  27,  198a 

P  89-571— May  28,  1989. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number  should 
be  sent  to:  Document  Processing  Center 
fTS-790).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Room  HOC.  Washington. 
DC  20460  (202)  554-1305. 

FOR  FVmTHER  INFOftMATtOM  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  EB-44.  401  M 
Street  SW..  Washington,  DC  20460  (202) 
554-1404.  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  th  :  PMNs  received 
by  FJ>A.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 


Monday  through  Friday,  excluding  legal 
holidays. 

P  89-160 

Manufacturer.  Werner  G.  Smith,  Inc. 

Chemical.  (S)  Mixed  esters  of  1,6- 
hexanedioic  acid,  isodecyl  alcohol  and 
alkenes.  C6-C10  hydroformylation 
products  high  boiling. 

Use  Production.  (S)  Additive  for  use 
in  aluminium  can  forming  lube.  Prod. 
range:  21,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  15.800  MG/KG  species  (Rat), 
Acute  dermal  toxicity:  LD50  >  7,940 
species  (Rabbit).  Eye  irritation:  slight 
species(Rabbit).  Skin  irritation;  slight 
species(Rabbit).  Skin  sensitization: 
negative  species(Human). 

P  89-490 

Manufacturer.  E.l.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Styrene  acrylate 
copolymer. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod  range: 
Confidential. 

P  89^91 

Manufacturer.  Confidential. 

Chemical.  (G)  Cathodic  epoxy 
intermediate. 

Use/Production.  (G)  Cathodic 
electrocat  intermediate.  Prod,  range: 
Confidential 

P  89-490 

Manufacturer  Confidential. 

Chemical.  (G)  Epoxy  modified 
polyester  polymer. 

Use/Production.  (G)  Binder  for 
industrial  protection  coating.  Prod, 
range:  318,000.800,000  kg/yr. 

P  89-^93 

Manufacturer.  Occidential  Chemical 
Corporation. 

Chemical.  (G)  Heterocyclic  amine 

Use/Production.  (S)  Polmerization 
addition.  Prod,  range:  1,00-4,000  kg/yr. 

Toxicity  Data:  Acute  oral  toxicity; 
LD50  >  5  G/KG  species(Rat)  Eye 
irritation:  moderate  speciPs(Rabbil). 
Skin  irritation:  neghgibie 
species(Rabbit). 

P  89-494 

Importer.  Dow  Coming  Corporation. 

Chemical.  (G)  Silicic  acid,  tetraethyl 
ester,  reaction  products  with 
chloro(chloromethyl)dimethylsilane  and 
ethoxylsilane. 

Use/Import.  (G)  Resist  resin  Import 
range:  200-800  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
1D50  >  5  G/KG  speciesfRat).  Acute 
dermal  toxicity:  LJ350  >  2  G/KG 
species(Rabbit).  Eye  irritation:  none 


species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit).  Mutagenicity: 

negative. 

P  89-195 

Importer.  Confidential 

Chemical.  (G)  Ethenelricarbonitrile 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential 

Toxicity  Data.  Mutagenicity:  negative. 

P  89-496 

Importer.  Confidential 

Chemical.  (G)  Propanedinitrile 
derivative. 

Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential 

Toxicity  Data  Mutagenicity':  negative. 

P8*-497 

Importer.  Confidential 

Chemical.  (G)  Propaneamine 
derivative. 

Use/Importer.  (G)  Coloring  agent. 
Import  range:  Confidential 

Toxicity  Data.  Mutagenicity: 
negative. 

P  89-498 

Importer.  Organic  Dyestuff 
Corporation, 

Chemical.  (G)  Reaction  Red  21. 

Use/Import.  (S)  Shading  color.  Import 
range:  Confidential 

P  89-499 

Munv.facturcr.  E.l.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Acrylic  polyelectrolyte. 

Use/Production.  (G)  Open. 
nondispersive.  Prod  range:  Confidential 

P  89-190 

Manufacturer.  E.l.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Acrylic  polyelectrolyte. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

P  89-501 

Manufacturer.  Confidential 
Chemical.  (G)  Alkylarly  cellulose 

either. 

Use /Production.  (S)  Paint  thickener. 

Prod  range:  Confidential. 

P  89-502 

Importer.  Confidential 

Chemical.  (G)  Polyurethane-polyvinyl 
chloride  complex. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  89-503 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 


Use /Production.  (S)  Automotive  body 
patch  resin.  Prod,  range:  Confidential. 

P  89-504 

Manufacturer.  PPG  Industries. 

Chemical.  (S)  l,4-Butanediol-bi8- 
chloroformate. 

Use/Production.  (S)  Intermediate  for 
manufacture  polycarbonate  diols.  Prod. 
range:  50,000-250.000  kg/yr. 

P  89-505 

Manufacturer.  Confidential 
Chemical.  (G)  Amino  modified 

silicone. 
Use /Production.  (S)  Component  of 

fiber  finishing  formulation.  Prod,  range: 

Confidential. 

P  89-506 

Manufacturer.  Confidential. 

Chemical  (G)  Oligomeric 
diphenylamine. 

Use /Production.  (G)  Lubricant 
additive;  plastic  additive.  Prod,  range: 
Confidential. 

P  89-507 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
methacrylate. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  84,000-94-000  kg/yr. 

P  89-508 

i^lonufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acr>'lated 
methacrylate. 

Use/Production.  (G)  Dispesivcly 
applied  coating.  Prod,  range:  250.0(X)- 
280.000  kg/yr. 

P89-509 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  of  neopentyl 
glycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  3.800-9,900  kg/yr. 

P8»-510 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamido  polyurea 
Use /Production.  (G)  Dispersively 

applied  coating.  Prod,  range:  12.000- 

30,000  kg/yr. 

P 89-511 

Manufacturer.  NL  Chemicals. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 89-512 

Manufacturer.  NL  Chemicals. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 
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P  89-513 

.Munufui.  r^rt'f  \L  Chemicals. 

*^t '< I    tr^\  n_l . — .!_ 


Toxicity  Data.  Static  acute  toxicity:  P  89-527 

LC50 13  MG/L  time  8pecies(Fathead  ,,       r    ,         r-     c-.^     .    \ 

minnow).  Eve  irritation:  moderate  Slanufacturer  Confidential. 
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P  89-535 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphate  dione. 


P  89-544 

Manufacturer.  Vulcan  Oil  Company. 
Chemical.  (Gl  Mixed  eRter  nmHimJ  nf 


1989 
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P89-553 

Manufacturer.  Vulcan  Oil  Company. 
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P  89-513 

Manufacturer  NL  Chemicals. 

Chemical.  (G)  Polyesit.-r  rt-sin 
Use 'Production.  (G)  Interniediate  lor 
:ndus'rdl  us»'  Prod,  range:  Confidential. 

P  89-514 

.^^J,^.^.(  ,'-.-e,-  Confidential. 

Ch<-'ri:cai  |G)  Polyester  polyurethane 
dispersion. 

L'sp  Production.  (S)  Modifier  for 
coatings,  inks,  adhesives  Prod  rdnge: 
Confidcnua! 

P  89-515 

.\/ij.-':. •■.jl',,..-!",'  Hdrcros  Lhemicals  Inc. 

C^''n-:ca!  (G)  AIk\i  dr,\  amine 
sulfo^,.^te. 

Use 'Production.  (S)  Ppsr:,  ;df; 
emulsifier  Prod   range  20  W)-30.f>x)  kg/ 
>■■■ 
P  8^-516 

,^^J/!;i♦L':  ,';;.-<?.-,  Confidential. 

Cbenr.ca!  {C)  Alkoxy  litanate. 

r,V''  'Production.  (S) 
rransestenfication  catalyst.  Prod,  range; 
Confidi.'P.tial, 

P  89-517 

.\/u' '!i. '(.',':..-{'.-  Confidential. 
Cheniical.  (G)  Alkoxy  alkyl  titanate. 
Use  Production.  (S) 
Transesterification  catalyst.  Prod,  range: 

Conf-tientidl. 

P  89-518  I 

Mjnu^ac'urcr  Thp  D.,j'a  Chemical 
Company. 

Chemica!  (G)  Toluene  diisocyanate 
prepolymer. 

Use  Production.  (G)  Raw  material  for 
polyure'h.ir.P  foam  P^od.  range: 
Confidentidl. 

P  89-519 

Manufacturer.  The  Dow  Chemical 
Company. 

Cnemical.  (G)  Toluene  diisocyanate 
prepolymer. 

Use/Production.  (G)  Raw  material  for 
polyurethane  foam.  Prod,  range: 
Confidpntial  i 

P  89-520 

l:-'pt>:"".r  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemica!.  (G)  Organosiloxane. 

Use/Import.  (G)  Reactive  ingredient 
fur  radical-polymerization  res.  Import 
range:  400-aOOkg/yr. 

P  89-521 

.Manufacturer  F.,!,  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemica!.  (G)  Amino  methacrylafe 
Liipolvn-'  *. 

;  \-'  i'-oduction.  [G]  Destructive  use. 
P;o(i  rin'f  Confidential. 


Toxicity  Data.  Static  acute  toxicity: 
LC50  13  MG/L  time  speciesfFathead 
minnow).  Eye  irritation:  moderate 
species(Rabbit).  Skin  irritation:  slight 
specie8(Rabbit). 

P8»-522 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (G)  Amino  epoxy  curing 
agent. 

Use/Import.  (G)  Epoxy  curing  agent. 
Import  range:  Confidential. 

P  89-523 

Manufacturer.  Confidential. 

Chemical.  [G]  Modified 
polyacrylamide. 

Use/Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  4  G/KG  speciesfRat).  Static 
acute  toxicity:  LC50  2.6  MG/L  time  96  H 
species(Fathead  minnow).  Eye  irritation: 
slight  species(Rabbit).  Skin  irritation: 
nfi|?ligihle  speciesfRabbit). 

P  89-524 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
polyacrylamide. 

Use/Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  4  G/KG  species(Rat)  Static 
acute  toxicity:  LC50  2.6  MG/L  time  96  H 
species(Fathead  minnow).  Eye  initation 
slight  8pecies(Rabbit).  Skin  irritation: 
r^slis'*^!*'  species(Rabbit). 

P  89-525 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
polyacrylamide. 

Use/Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  4  G/KG  species(Rat).  Static 
acute  toxicity:  LC50  2.6  MG/L  time  96  H 
species(Fathead  minnow).  Eye  irritation: 
slight  8pecies(Rabbit).  Skin  irritation: 
negligible  species(Rabbit). 

P89-^26 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
polyacrylamide. 

Use/Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  4  G/KG  species(Rat).  Static 
acute  toxicity:  LC50  2.6  MG/L  time 
species(Fathead  minnow).  Eye  irritation: 
slight  species(Rabbit).  Skin  irritation: 
negligible  species{Rabbil). 


P  89-527 

Manufacturer.  Confidential. 

Chemica!.  (G)  Modified 
polyacrylamide. 

Use/Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicitv: 
LD50  >  4  G/KG  species(Rat).  Static 
acute  toxicity:  LC50  2.6  MC/L  time 
speciesfFathead  minnow).  Eye  irritation: 
slight  species(Rdbbit).  Skin  irritation: 
negligible  species(Rabbit). 

P  89-528 

Manu^'aclurer.  Confidential. 

Chemica!  (G)  Modified  polyacrylate. 

Use  Production.  (S)  Flocculant  for 
dewatering  sludge.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  4  G/KG  species(Rat).  Static 
acute  toxicity.  LCSO  2.6  MG/L  time 
species(Fathead  minnow).  Eye  irritation: 
slight  species{Rdbbit).  Skin  irritation: 
negligible  spccies(Rabbit). 

P  89-529 

.Manufacturer.  Confidential. 
Chemical.  (G)  Acrylated  alkyd. 
Use/Produdian.  (G)  Paint.  Prod, 
range:  Confidentidl. 

P  89-530 

Manufacturer.  Confidential. 
Chemical  (G)  Disubstituted 

(.\c;lopentanone. 

Use/Production.  (G)  Photosensitive 
film  additive.  Prod,  range:  Confidential. 

P  89-531 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  pyrylium 
salt. 

Use /Production.  (G)  Dye 
Intermediate.  Prod  range;  Confidential. 

P  89-532 

Manjfacturer.  Confidential. 

Chemical.  (G)  Substituted  pyrylium 
based  squarylium  dye. 

Use /Production.  (G)  Liquid  crystal 
cell  additive.  Prod.  Range:  Confidential. 

P  89-533 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  pyrylium 
salt. 

I'se 'Production.  (G)  Dye  intermediate. 

Pri)d  r-inge;  Confidential. 

P  89-534 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  2H-Pyran. 
Use/Production.  (G)  Dye  intermediate. 
Prod,  range:  Confidential. 


P  89-535 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphate  dione. 
Use/Production.  (G)  Dye  intermediate. 
Prod,  range:  Confidential. 
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P  89-536 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
thiopyrylium  based  squarylium  dye 

Use/Production.  (G)  Liquid  crjsta! 
cell  additive.  Prod,  range:  Confidential 

P  89-537 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted 
thiopyrylium  salt. 

Use/Production.  (G)  Dye  interrTiediate. 
Prod,  range;  Confidentia!. 

P  89-538 

Importer.  Confidential. 

Chemical  (G)  Phosphoramide 

UseHmport.  (G)  Fertilizer  additive. 
Import  range;  1,250,000-5.000,000  kg/yr 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  4.2  G/KG  species  (RaM  Acute 
derma!  toxicity;  LD50  >  2  G/KG  species 
(Rabbit).  Mutagenicity;  negative.  Skin 
sensitization:  positive  species  (Guinea 
pig)- 

P 89-539 

Importer.  Ohblin  Chemical  Company. 

Chemical.  (S)  Oxirane,  2,2'-(1.6- 
heKanediylbis(oxymethyiene)bis). 

Use/Import.  (S)  Reactive  diluent  for 
epoxy  resin  systems.  Import  range: 
Confidential. 

P  89-540 

Manufacturer.  Confidential, 
Chemical.  (G)  Mog  naphtha. 
Use/Production.  (G)  Fuel  blending 
stock.  Prod,  range;  Confidential, 

P  89-541 

Manufacturer.  Vulcan  Oil  Curiipany. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-542 

Manufacturer.  Vulcan  Oil  Company. 

Chemical  (G)  Mixed  e<;ter  product  of 
natural  oils. 

Use  'Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-543 

Manufacturer.  Vulcan  Oil  Company 
Chemical  (G)  Mixed  ester  product  of 

natural  oils. 

Use/ Production.  (G)  Lubricant 

additives,  dispersive  use.  Prod,  range: 

Confidential. 


P  89-544 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-545 

.Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-546 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (C)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-547 

M,mufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-548 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-549 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  [G]  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-550 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  [G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  (G)  Confidential. 
Prod  range:  Confidential 

P  89-551 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-552 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Production.  (G)  Lubricant 
additives,  dispersive  use.  Prod,  range: 
Confidential. 


P  89-553 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-554 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-555 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential 

P  89-556 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-557 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  [G]  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P89-558 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential 

P  89-559 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  [G]  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-560 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use /Product  ion.  [G]  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-561 

Manufacturer.  Vulcari  Oil  Company. 
Chemical.  [G]  Mixed  ester  product  of 
natural  oils. 
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L'.-ie/Prodiictior.  (G)  Liibr'...ani 
ddditive.  dispersr. p  use.  Prod,  range: 

ConfJdt'ntial. 

P89-562 

Manufacturer.  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidential. 

P  89-563 

Mcru''uctur^r  Vulra-^  O:!  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

i'^e  Production.  (G)  Lubricant 
additive,  dispersive  use.  Prod,  range: 
Confidenti.jl,  , 

P  89-564 

.\lj::j''acturer  Vulcan  Oil  Company. 

Chemical.  (G)  Mixed  ester  product  of 
natural  oils. 

Use/Production.  (G)  Lubricant 
additive  dispersive  use.  Prod,  range: 
Confidential. 

P  89-565 

Mjru'ai  'i.:'er.  Sanncor  Industries, 
Incorpora'ed. 

Chemical  (Gi  Polyurethane  based  on 
pui\  ;socvana'-'S  polyols  and 
poivamint'S 

Use  Production.  (G)  Adhesive.  Prod. 
range:  Confidential. 

P  89-566  ' 

In' porter  Confidential. 
Chem.ical.  (Gl  Rosin  modified  alkyd 
resin, 
Use/Import.  (G)  Printing  ink.  Import 

range:  Confidential. 

P  89-567  ' 

Im.porter.  ConfidentiaL 
Chf^mica!  |G!  Linseed  alkyd  resin. 
I'^e.  Import.  {Gj  Printing  ink.  Import 
ranj^e  Confidential. 


-■\'-  Confidential. 

G)  Dibasic  acid,  diethyl 


P  89-568 

Mcr..': 

Ch"m  ' 
ester. 

Use/Production.  (G)  Destructive  use. 
Prod  range:  Confidential. 

P  89-569 

Ir'prr'r'r.  Ferry  Coporation — Bedford 
ChemK:>)l  Div, 

Chem.icr.l.  (G)  Berium  compound. 

Use  Import.  S)  Plastic  additive. 
In. port  rar.yr'  ConfidentiaL 

P  89-570 

Manufacturer.  E.i.  Uu  Pont  Ue 
Nemours  4  Co..  Inc. 

Chemical.  (G)  Substituted  pyridine. 

Use /Production.  (S)  Manufacture  of 
beta-picolino  Prod,  range:  Confidential. 


P  89-571 

Importer.  Shin  Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organopolysiloxane. 

Use/Import.  (S)  Lubricant  and  release 
agent.  Import  range:  500-1.000  kg/yr. 

Date:  April  14. 1989. 
Steven  Newburg-Rinn, 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
IFR  Doc.  89-10720  Filed  5-J-89;  8:45  am) 

BILUNG  COOC  tS«0-SO-M 


(OPTS-59270;  FRL-3567-11 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSC.-\ 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
:n  F.FA's  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722),  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
three  application(8)  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption. 
DATE:  Written  comments  by: 
!  ■<  J-^l  8ft-10,  89-11— May  8,  1989, 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[dPTS-59270]'"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street  SW  , 
Room  L-100.  Washington,  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M  Slah..  Diieutur.  TSCA 
Assistance  Office  (TS-79yj  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44.  4<31  M 
Street  SW.,  Washington.  DC  20460,  (20C| 
554-1404,  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

fuiluwing  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 


document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  T  89^9 

Close  of  Review  Period.  May  20, 1989. 

.Manuj'acturer.  Confidential. 

Chemical.  (G)  Substituted  heterocycle 
(end  product). 

Use,' Production.  (G)  Confidential. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species  (Rabbit). 
Acute  dermal  toxicity:  LD50  >  2,000 
MG/KG  species  (Rabbit).  Eye  irritation: 
slight  species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
.Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (Guinea 
Pig). 

T  89-10 

Close  of  Review  Period.  May  20. 1989. 

Manufacturer.  Confidential. 

Chem.ical.  (G)  Substituted  heterocycle 
i  intermediate  no,  2). 

Use/ Production.  (G)  Confidential. 
Prod,  range:  Confidential. 

T  89-11 

Close  of  Review  Period.  May  20, 1989. 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  heterocycle 
(intermediate  no.  1). 

Use.'Production.  (G)  Confidential. 
Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
MG/KG  species  (Rabbit).  Eye  irritation: 
slight  species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (Guinea 
Pig). 

Date:  April  14.  1989. 
Steven  Newburg-Rinn. 
.lc/;n^'  Director,  Information  Management 
Division.  Office  of  Toxic  Substancs. 
|FR  Doc.  89-10725  Filed  >-3-fl9:  8.45  am] 

BILLING  C00£  6560-SO-M 


FARM  CREDIT  ADMINISTRATION 

Order  Appointing  Receiver  of  the 
Coleman  Production  Credit 
Association 

action:  xNotice. 

SUMMARY:  Pursuant  to  the  provisions  of 
section  4.12(b)  of  the  Farm  Credit  Act  of 
1971,  as  amended  (1971  Act),  12  U.S.C. 
2183(b)  and  12  CFR  611.1160,  the  Farm 
Credit  .Administration  (FCA)  Board 
hereby  appoints  James  C.  Larson 
(Receiver),  an  individual  with  a  business 
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address  of  P.O.  Box  923,  San  Adreas. 
California  95249,  as  Receiver  of  the 
Coleman  Production  Credit  Association. 
P.O.  Box  1020,  Coleman,  Texas  76834- 
1020  (Institution).  The  FCA  Board  takes 
this  action  based  on  a  determination 
that  the  Coleman  Production  Credit 
Association  is  in  an  unsafe  and  unsound 
condition  to  transact  business.  The 
Receiver  shall  take  possession  of  all 
assets  of  the  Institution,  wind  up  its 
business  operations,  liquidate  its 
property  and  assets,  pay  its  creditors, 
and  distribute  the  remaining  proceeds  to 
its  stockholders  in  accordance  with  the 
1971  Act,  FCA  regulations,  the  FCA 
Receivership  Manual,  and  this  Order 
and  any  amendment  hereto.  In  his 
capacity  as  receiver,  James  C,  Larson,  as 
agent  for  the  FCA,  is  granted  possession 
of  all  of  the  assets  of  the  Institution  and 
is  empowered  to  execute,  acknowledge, 
and  deliver  any  instrument  necessary 
for  any  authorized  purpose  and  such 
instruments  are  valid  and  effectual  as  if 
they  had  been  executed  by  the 
Institution's  officers  by  authority  of  their 
board  of  directors.  The  Order  authorizes 
James  C.  Larson  to  sign  any  and  all 
documents  as  Receiver  and  to  delegate 
signatory  authority  to  any  employee  of 
the  Institution-in-receivership, 

Dated:  April  28, 1989. 
David  A.  Hill. 

Secretary.  Farm  Credit  .Administration  Board. 

[ra  Doc.  89-10602  Filed  5-3-89;  8:45  am] 

BILLING  COO€  670»-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  89-4661 

Comments  Invited  on  Southern 
California  Public  Safety  Plan 

April  27,  1989, 

The  Commission  has  received  the 
public  safety  raJ'o  conimunications  plan 
for  the  Southern  California  area  (Region 
5), 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  87- 
112  implementing  the  Public  Safety 
National  Plan,  parties  are  hereby  given 
thirty  days  from  the  date  of  Federal 
Register  publication  of  this  public  notice 
to  file  comments  and  fifteen  days  to 
reply  to  any  comments  filed.  (See  Report 
and  Order.  General  Docket  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  54.) 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
Genera!  Docket  87-112.  Region  5 
consists  of  ail  of  Southern  California  to 
the  norlher.nmost  borders  of  San  Luis 


Obispo,  Kern,  and  San  Bernardino 
Counties.  (See  Memorandum  Opinion 
and  Order,  General  Docket  87-112,  3 
FCC  Red  2113  (1988!,! 

Comments  should  be  clearly  identified 
as  submissions  to  General  Docket  89-97. 
Southern  California  Area— Region  5. 
and  commenters  should  send  an  original 
and  five  copies  to  the  Secretary.  Federal 
Comm.unications  Commission, 
Washington,  DC  20554, 

Questions  regarding  this  public  notice 
may  be  directed  to  Fred  Thomas,  Office 
of  Engineering  and  Technology,  (202) 
653-6112,  or  Maureen  Cesaitis.  Private 
Radio  Bureau,  (202)  632-6497. 

Federal  Communications  Commission, 

Donna  R.  Searcy. 

Secretary.- 

(FK  Doc  8tLi0657  Filed  5-3-89;  8:45  amj 

BILLING  C00£  6712-01-11 


FEDERAL  RESERVE  SYSTEM 

First  American  Corp.;  Application  To 
Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  m  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Companv  Act  (12  U.S.C 
li>43(c!(81)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22,5, 21(a!!  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  m  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  25, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President),  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1,  First  American  Corporation. 
Nashville.  Tennessee;  to  engage  de  novo 
through  its  subsidiary.  First  American 
Community  Development  Corporation, 
in  community  development  activities 
pursuant  to  S  225.25(b)(6)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  states  of  Tennessee 
and  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  28. 1989. 
Jennirer ).  {ohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-10650  Filed  5-3-89:  8:45  am] 

BILUNG  CODE  621IM>1-« 


Merchant  House:  ^ or rr?,^ ■-;.".  c 
Acquisition  by,  or  Merge'  o!  Ba.nK 
Holding  CoTipanies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  25, 
1989. 


lS23fl 
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Thursday,  May  4,  1989  /  Notices 


A.  Federal  Reserve  Bank  of  San 
Francisco  [Harry  W,  Cree.n,  Vice 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


hoc  task  forces  consisting  of  various 
Bureau  components  for  planning  and 
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Dbte:  April  21,  1989. 
|ohn  C.  West, 

Ar.tinn  d;h«»*a.  rvu:. 


As  the  Secretary  found  that  the 
reservation  against  redelegation  of 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Mana«emenl 
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Federal  Register  /  Vul,  54.  No.  85  /  Thursdov    Ma\   4.  1989  /  Notices 
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A.  Federal  Reserve  Bank  of  San 
Francisco  iHjrry  W,  Green,  V;r,e 
PresidentJ  101  MarKet  Street.  Saa 
Francisco.  California  94105: 

1  Merchant  House.  Santa  Ana. 
California:  to  become  a  bank,  holding 
company  by  acq;jinn«  i().Z2  pter  pn'  of 
t.he  voting  shares  of  PNB  r  inanuL-il 
Group.  Lnc.  Newport  Bearh.  Caiifomia. 
and  thereby  ind.recily  acquire  Pacific 
Nationd!  B<ink.  .N'ewport  Btach, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
Sys'em.  April  28. 1989. 
[ennifer  f  |ohnscm. 
Aisoaate  Secretary-  ofi.'ie  Bocrd. 
FH  Doc.  8»-10651  Filed  5-3-89;  8:45  am| 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  James  M. 
Tate 

The  no':F.c3r.»  listed  below  h.-js 
applied  under  the  Change  In  Bank 
Control  Act  (12  U  SC.  1817(j))  and 
§  22541  of  the  Board's  Regulation  Y  (12 

CFR  225,41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  act'.ng  on  notices  are  set 
forth  in  parasraph  7  of  the  Act  (12  U.S.C. 

The  nctices  are  ava.idbie  for 
immedia'e  inspection  at  the  Federal 
Reserve  Bank  indica'ed  Once  the 
notices  have  been  accepted  for 
pr  jcessing.  'hey  w:ll  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  'heir  views  in  writing  to  the 
Reserve  B^^rk  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  17. 1989. 

.\.  Federal  Reserve  Ba.nk  o/  Dallas 
(VV.  Arth'-ii  Tnbble,  Vice  Pres.dentj  4<XJ 
South  .Axard  Street.  Dallas.  Texas  75222; 

1  I^jm^s  M.  Tate.  Abilene.  Texas;  to 
acquire  an  additional  7.7  percent  for  a 
lOtti!  if  U  7  percent:  and  Harold  L 
Smith.  Sr .  Abilene.  Texas,  to  acquire  an 
dJJ.nonal  3,6  percent  for  a  total  of  12.97 
percent  of  the  vot.ng  shares  of  Security 
Shares,  Inc.,  Abilene,  Texas,  and 
thereby  indirectly  acquire  Security  State 
Bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Apnl  28. 1989. 
[ennifer  J.  Johnson. 
Aiiociale  Secretary  of  the  Board. 
|FR  Doc  89-10652  Filed  5-3-89:  8:45  am] 

BILLING  CCO£  S210-01-M  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pub«c  Hearth  Service 

Health  Resources  and  Services 
Adntinistr«tion;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegatioru  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  3841&-24.  August  31, 
1982,  as  amended  most  recently  at  53  FR 
49359.  December  7, 1988)  is  amended  to 
reflect  the  transfer  of  the  debt 
management  systems  function  from  the 
OfFice  of  Data  Analysis  and 
Management  to  the  Division  of  Student 
Assistance  within  the  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration. 

Under  HB-10,  Organization  and 
Functions,  amend  the  following 
functional  statements  within  HKSA, 

1.  Under  the  Bureau  of  Health 
Professions  (HBPl).  Office  of  Data 
Analysis  and  Management  (HBPl 5), 
delete  the  functional  statement  and 
replace  with  the  following: 

Office  of  Data  Analysis  and 
Management  (HBP15).  Serves  as  ;he 
Bureau  focal  point  for  health  professions 
data  policy  analysis,  coordination  and 
development  of  health  professions  data 
collection  and  analytical  activities,  and 
data  and  information  systems 
management  Specificaily:  (1)  Prov  :des 
policy  guidance  and  technical  support 
and  advice  to  the  Office  of  the  Directur 
in  the  establishment  and  conduct  of  a 
cohesive  and  comprehensive  Sure  lu 
analytical  program  involving  both 
intramural  and  contract  activities;  (2) 
provides  technical  expertise  to  all 
Bureau  components  on  methodologies 
for  data  collection,  data  development, 
forecasting,  data  analysis  and 
interpretation;  (3)  develops  and 
conducts  research  on  data  collection 
and  analytic  methodologies,  economic 
forecasting,  and  health  personnel 
systems  modeling,  both  intramurally 
and  through  contracts;  (4)  provides 
technical  and  other  assistance  and 
expertise  to  other  Bureau  components 
for  the  purpose  of  modifying,  refining, 
updating,  and  developing  health 
professions  forecasting  models 
employed  in  the  preparation  of  forecasts 
and  reports;  (5)  plans,  coordinates,  and 
reviews  the  development  of  health 
professions  reports  and  studies  which 
involve  cross-discipline  analysis  or 
multiple  Bureau  components  in  their 
preparation;  (6)  develops,  plans  for, 
assembles,  coordinates  and  directs  ad 


hoc  task  forces  consisting  of  various 
Bureau  components  for  planning  and 
completing  multi-discipline  and  cross- 
cutting  studies,  surveys,  fact  books  and 
black  books,  and  major  reports  on 
health  professions  for  the  Bureau, 
Agency,  Department,  and  others:  ('1 
prepares  technical  reviews  and  data 
policy  impact  analyses  of  health 
professions  studies,  reports,  and 
activities  performed  by  other  Bureau 
and  non-Bureau  components;  (8! 
maintains  the  Bureau  computerized 
health  professions  analytic  data  bases 
and  data  base  system  and  maintains 
and  develops  associated  software 
systems  fur  managing  and  accessing  the 
data  base,  through  use  of  intramural  and 
contract  mechanisms.  Compiles, 
integrates  coordinates  and  provides  to 
non-Bureau  organizations  data  collected 
and  compiled  by  the  Office,  other 
Bureau  components  and  sources  outside 
the  Bureau  into  the  Bureau  analytic  and 
inform.ation  databases,  and  provides 
technical  assistance  to  other  Bureau 
components  to  aid  them  in  accessing 
and  utilizing  the  djta  base  in  their 
program  activities;  (9)  maintains  and 
updates  the  Bureau's  computerized 
program  information  system,  and 
maintains  and  develops  associated 
software  systems  for  managing  and 
accessing  the  system,  through  both 
intramural  and  contract  activities. 
Prepares  program  management  reports 
and  provides  technical  consultation  and 
assistance  to  Bureau  and  Agency  stuff 
as  well  as  congressional,  academic, 
research,  and  other  private  and  public 
organizations  concerning  Bureau 
program  data;  and  (10)  maintains  liaison 
with  governmental,  professional, 
voluntary,  and  other  public  and  priv  ;ite 
organizations,  institutions,  and  gr'cps 
for  the  purpxjse  of  providing  inform<.''ion 
exchange  and  assessing  health 
professions  data  availability  and  ne;  ds 
related  to  cross-cutting  Bureau 
activities. 

2.  Under  the  Bureau  of  Health 
Professions  (HBP).  Division  of  Student 
.Assistance  (HBPSj.  amend  item  number 
(9)  to  read:  "(9)  develops  program  data 
needs,  form.ats,  and  reporting 
requirements,  including  collection, 
collation,  analysis  and  dissemination  of 
data." 

Under  HB30,  Delegations  of 

Au'horityr  All  delegations  and 
redelegations  of  authorities  to  officers 
and  employees  of  URSA  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  transfer  are  continued  in 
effect  in  them  or  their  successors 
pending  further  redclegation,  provided 
they  are  consistent  with  this  transfer. 


Uutr;  Apnl  21.  1989 
|ohn  C.  West, 
Ai.tinfi  Director.  Office  of  Management. 

[FR  Doc.  89-10709  Filed  5-3-89:  8:45  am| 

BILLING  CODE  4160-1S-M 

Social  Security  Administration 

Redelegation  of  Authority  Under 
Section  218(s)  of  the  Social  Security 
Act,  as  Amended 

The  Secretary  of  Health  and  Human 
Services  (the  Secretary)  has  the 
authority  under  section  218(s)  of  the 
Social  Security  Act  (the  Act),  as  in  effect 
prior  to  the  enactment  of  section  9002  of 
Pub.  L.  No.  99-509  (the  Omnibus  Budget 
Reconciliation  Act  of  1986),  to  review  an 
appeal  filed  by  a  Stale  '  concerning  an 
assessment  of  an  amount  due  by  the 
State,  a  disallowance  of  the  State's 
claim  for  a  credit  or  refund  of  an 
overpayment,  or  an  allowance  to  the 
State  of  a  credit  or  refund  of  an 
overpayment.  These  decisions  arise 
under  the  agreement  between  the  State 
and  the  Secretary,  under  section  218  of 
the  Act.  providing  for  Social  Secuntv 
coverage  of  specified  State  and  local 
Government  employees  Under  section 
218(s).  the  Secretary  also  has  authority 
to  allow  additional  time  for  the  State  to 
file  the  request  for  review.  On  the  basis 
of  evidence  obtained  by.  or  submitted 
to.  the  Secretary,  the  Secretary  shall 
render  a  decision  affirmiing,  modifying  or 
reversing  the  assessment,  disallownnce 
or  allowance  being  appoaled  bv  the 
State, 

On  April  16.  1968  (33  FR  5836-37),  the 
authority  and  responsibility  conferred 
upon  the  Secretary  by  section  218(.s]  was 
delegated  to  the  Commissioner  of  Social 
Security  (the  Commissioner),  with  the 
reservation  that  section  218(s)  review 
authority  shall  be  exercised  only  by  the 
Commissioner.  Except  for  this 
reservation  of  authority  pertaining  to 
section  218[s)  review  authority,  the 
Commissioner  was  autliorized  to 
redelegate,  without  restriction,  the 
authority  to  grant  extensions  of  time  to  a 
State  for  filing  additional  information  or 
argument  in  connection  with  a  request 
for  review  under  section  218(s).  On 
February  3.  1981,  the  then  .Acting 
Commissioner  redelegated  authority  for 
granting  such  extensions  to  appropriate 
Social  Security  Administration  (SSA) 
nuinagement  positions. 


'  For  purposes  of  section  218  of  the  Act.  an 
intcrslcite  instrumentality  is  treated,  to  the  extent 
practicable,  as  a  "State." 


As  the  Secretary  found  that  the 
reservation  against  redelegation  of 
section  218(s)  review  authority  was  not 
in  the  best  interests  of  the  timely, 
economical  and  effective  management 
and  administration  of  the  section  218(s) 
appeals  process,  he  removed  this 
reservation  of  authority  effective  on 
December  27, 1988  (53  FR  52236).  With 
the  removal  of  this  reservation  of 
authority,  the  Commissioner  is 
authorized,  under  the  delegations  of 
authority  published  on  April  16, 1968  (33 
FR  5836-37),  to  redelegate  to  appropriate 
SSA  management  positions  the 
authority  to  review  and  decide  an 
appeal  filed  by  a  State  pursuant  to 
section  218(s)  of  the  Act.  Accordingly.  I 
hereby  redelegate  section  218(s)  review 
and  decision  authority  to  SSA's  Deputy 
Commissioner  for  Programs  (DCP).  This 
redelegation  is  effective  on  the  date  that 
it  is  published  in  the  Federal  Register.  I 
affirm  and  ratify  any  actions  by  the  DCP 
which  may  constitute  the  exercise  of 
section  218(s)  review  and  decision 
authority  after  December  26, 1988  and 
before  the  date  that  this  redelegation  is 
published  in  the  Federal  Register. 
Further  redelegations  of  this  authority 
by  the  DCP  are  not  authorized. 

Diited:  .April  24,  1989. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 
[FR  Doc.  89-10684  Filed  5-3-89:  8:45  am) 

BILLING  CODE  4190-11-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
I  Docket  No  N-89-1980: 

Submission  of  Proposed  lnform.-5t!on 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
coilectiun  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7lh  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Crist\ 

SUPPtEMENTARY  INF ORMATtON:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  memberj 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  anc 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Date:  April  28. 1989. 
|ohn  T.  Murphy. 

Director.  Information  Policy  and  Management 

Division. 

Proposal:  Previous  Participation 
Certificate. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  will  be  used  to 
evaluate  the  feasibiUty  of  appHcations 
for  multifumily  projects  with  respect  to 
previous  track  and  experience  records 
of  the  applicants  as  owners,  managers, 
consultants,  and  general  contractors. 

Form  Number:  HUD-2530  and  USD  A 
FmHA  19944-37. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 
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Numbef  o« 
respondents 


frequency  o< 
respons* 


Hours  per 
response 


Burden  "lOurs 


.02530 


9,000 


OS 


5,400 


Total  Estimated  Burd---r  Hows:  5.400. 

Status:  Extension. 

Contact:  Bruce  ].  Weichmann,  IfL'D. 
(202)  755-5094.  lohn  .A^lhson,  0\<B,  (2021 
395-6880. 

Dite  Aprl  28.  1989, 
Proposal:  Urban  Hone?teading 
Program. 

O^ice:  Community  Pldnninj?  and 
Developmen;. 


Description  of  tho  Needfitt  the 

Information  and  its  Proposed  Use:  HUD 

collei-ls  application  and  funding  needs 
data  lO  order  to  provide  program 
benefits.  In  addition,  community 
development,  racial/ethnic,  income 
range,  funds  usage,  and  housing 
rehabilitation  data  are  essential  to  meet 
the  statutorv'  !>*quirf'm»'iits  that  HUD 
needs  to  prim-ie  an  annud;  report  to 
Congress  and  conduct  continuing 


evaluations  of  the  Urban  Homesteading 
Program. 

Form  iWum.ber:  HUD-40050.  40063, 
40063- A. 

Respondents:  State  or  Local 
Governments. 

Frequency  o^  Submission: 
Recordkeeping,  on  Occasion,  Annually, 
and  Quarterly. 

Reporting  Burden: 


NumlMr  of 
RMpondanis 


Pesporse 


SF-421  

Appiicatior  Aflderxlmenls  

Anroai  Request  tor  Program  Piruc-paion.. 

i-uD-40050 

^^Ut>40063-A _ 

Quarer^  P'OperN  Seoo<1 ™.™„ 

Ou*leny  Progress  Flecort  ..._ 


20 

13 

112 

528 

S2B 
176 

768 


Hours  per 

Response 


30 
4 

233 

,2S 

.50 

25 

1 


&v(Jen  Hours 


600 
52 
2t30 
132 
264 
44 
768 


Total  Ej:.:::c 


'  Burden  Hours.  2.120, 


Status:  Extension. 

Contact:  Lou  Thompsc".  HUD,  (202) 
-55-5324.  lohn  Allison,  ONfB.  (202)  395- 
6880  I 


Ddt-  .Apni 


IMH. 
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Office  of  the  Secretary 


[Docket  No.  N-8^  1931] 


Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

AGENCY:  Department  of  Housing  and 

L'rban  Development, 

action:  N"ot.fiv.at;r)n  of  a  proposed 
amendmen'  ' o  an  existing  system  of 
records, 

summary:  The  Department  is  giving 

not-.ce  that  ;t  intends  to  amend  the 

f  iilow'.na  Priv^ic;  Act  system  of  records: 

1  lUD  DF.PT-28  P-operty  Improvement 

and  Manufa-  tured  (Mobile)  Home 

I.o.ms— Dnfriul' 

EFFECTIVE  DATE:  Th;3  amendment  shall 

become  effective  without  further  notice 
in  30  calendar  days  (jane  4.  1989)  unless 
romm.ents  ,ire  received  on  or  before  that 
('a't;  which  would  result  in  a  contrary 

detrrminat;  m 

ADDRESS:  R  -Is  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 


i.  .  Li.n  Uti".  t'iopment.  4.^1  S»'v^■^'h  Street. 
Southwest.  Washington,  DC  20410 
FOR  FURTHER  INFORMATION  CONTACT: 

Jjh.n  T  .M  .^;h'y    ;\  •  "s  Uepartmentdl 
Privacy  .'^   '  (}■';.■  •■  Tflt-phone  (202)  755- 
B374.  This  is  .T.it  a  ti-ii-fn-e  number. 

SUPPt-EMENTARV  INFORMATION:  HUD/ 
DEIT- ^fl  :;.,.),;;*ains  reroriii.  :,»f  debtors 
who  uefdji'ed  on  iV'jprT'y  improvem.fnt 
and  Manufactured  (Mobile)  Home  Loans 
insured  by  the  Department.  At  default. 
HUD  takes  over  the  loan  and  begins 
collecting  payments  monthly.  The 
Deficit  Reduction  Act  of  1984  provides 
for  the  collection  and  deposit  of 
payments  to  executive  agencies  by 
electronic  methods.  One  of  these 
methods  is  the  collection  of  debts  by  a 
preauthorized  debit  to  a  HUD  debtor's 
account.  This  method  is  voluntary  and 
can  be  effected  when  the  account  holder 
gives  the  agency  the  transit  number  of 
his/her  financial  institution  and  his/her 
individual  account  number.  This 
information  is  then  stored  in  the 
appropriate  system  and  used  on  the 
payment  date  to  create  a  tape  listing  of 
all  financial  institutions  and  accounts  to 
be  debited.  The  Department  plans  to 
allow  for  the  collection  of  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans  Default  debts  by  a 
preauthorized  debit  to  a  debtor's 
account. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 


applicable  to  all  of  the  Department's 
systems  of  records  were  published  m 
the    Federal  Register  Prvicacy  Act 
Issuances.  1986  Compilation,  Volume  IL" 

.\uthority:  5  U  S-C.  Section  532a.  88  Stat 
lt»&  Section  7rdl  Department  of  }IVD  Act  (12 
VS.C.  Sertion  353.5(d)], 

Issued  at  Washington.  DC  April  30  I9m) 

Donald  ]  Keuch.  )r., 

Di'pu:y  Afssistcn!  Spcretaryfor 
Administration. 

HUD/DePT-28 

SYSTEM  name: 

Property  Improvement  and 
Manufactured  (Mobile)  Home  Loan?*  — 
Default. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  credit  application.  Social 
Security  Num.bers  where  available,  ras-' 
histories  of  borrov.'ers;  records  of 
payments;  f.nancing  statements,  notes; 
mortgages  and  other  evidences  of 
indebtedness;  delinquent  and  defaulted 
loan  records  and  account  cards; 
financial  institution  names  and  routing 
numbeis,  debtor's  account  numbers; 
collection  and  field  reports;  records  of 
claims  and  chargpoffs;  creditor  requests 
for  collection  assistance:  justifications 
for  closing  collection  action:  related 
correspondence  and  documents. 

[FR  Doc.  89-10732  Filed  5-3-fl9  3  4.1  Hr.| 
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19  J,  41 


Office  of  Administration 

(Docket  Ho.  N-81>-197SI 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  cf  .'\dministration.  1  (1.  \) 
action:  .Notices. 


SUMMARY:  The  proposed  information 

collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budge!  (O.MBj  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  im  the  subject 
proposals. 

ADDRESS:  Interested  persms  are  invited 
t'!  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  0MB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  .Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7fh  Street, 
Southwest.  Washington.  DC  2(>410, 
telephone  (202)  755-60oa  This  is  not  a 


toll-free  nu.mber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  .Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  hus  submitted  ine  proposals 
fijt  the  ccilections  of  information,  as 
dcbi.nrieii  hieiow.  to  0MB  for  review,  as 
ie.4uired  b>  tne  Paperwork  Reduction 
Act  (44  U,S.C  Chapter  35). 

The  Notices  list  the  following 
information;  (1)  The  title  of  the 
information  coUection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4]  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal,  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
subniission  incleding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  w  hether  the 
proposal  is  new  or  an  extension. 
reinstatement,  or  revision  of  an 
i.nformation  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


Numbered 
reapondents 


HUD-93101 

HUD-93101-A_ 


150.000 
962 


Total Est-mated Bvrdt-n  H:':i'y- 189,482 

Status:  Existing 

Contact:  Florence  Brooks  HUD,  (202) 

755-7330;  John  .Allison.  OMB,  [202) 

39,5-6880 
Date:  April  26.  1989. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Propose!:  Broker's  .Accounting  Reports 


Office:  Administration 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
These  forms  will  be  used  to  monitor 
i  iUD  agents.  Area  Management 
Brokers,  to  determine  the  performance 
and  accountabihty  of  the  brokers. 
They  also  will  ascertain  that 
disbursements,  collections,  and 


Number  o( 
respondents 


HUD-2700 

HUD-27aOa 

HUD-2700b _. 

HUD-2571 


383 

383 
383 
383 


Total  Eb-tiniated  Burden  Hours:  18.3R4 

Status:  Extension 

Contact:  Doris  J.  Neubert  HUD,  (202) 

755-5139:  John  Allison.  OMB,  (202) 

395-^.>880. 
Date:  April  26.  1989 


\otiee  of  Submission  of  Proposed 
Infomialion  Collection  to  OMB 

Proposal:  Public  Housing  Child  Care 
Demonstration  Program  (FR-2467) 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Public  Housing  Child  Care 


proposal  and  of  the  O.Ma  Uesk.  Uificfcr 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Date:  April  26, 198a 
)ohn  T.  Murphy, 

DtrectorJnforwaUoD  Polity  and  Momtgement 
Dt  vision. 

Notice  of  Submission  of  Protx    <  e 
Informatieo  CoUectioa  to  OMM 

Proposal:  Recertification  of  Family 
Income  and  Composition 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Homeowners  submit  these  forms  to 
the  mortgagees  to  determine  their    ' 
continued  eligibility  for  assistance 
and  the  amount  of  assistance  a 
homeowner  is  to  receive.  Mortgagees 
use  the  form  to  report  sUtistical  and 
general  program  data  to  HUD. 

Form  Number  HUD-93101  and  93101-A 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Frequency 
a*  respooM 


Hours  per 
re 


Burden 
hour* 


T.2S 
12 


1 
.17 


187.500 
1.962 


receivables  are  handled  in  accordance 
with  management  contract. 
Form  Number  HUD-2700,  2700a,  2700b. 
2751 

Respondents:  Businesses  or  Other  For- 
Profit 
Frequency  of  Submissioa:  Monthly 
Reporting  Burden: 


Frequervry 
of  response 


Hours  per 
response 


Burden 
hours 


12 
12 

12 

12 


4.596 
4.596 
4.596 
4,596 


Demonstration  Program  will  provide 
grants  to  non-profit  organizations  to 
assist  in  establishing  child  care 
facihties  in  lower  income  housing 
projects.  The  grant  will  also  cover 
certain  operating  expenses  as  well  as 
provide  funds  for  renovating  child 
care  facility. 
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U24„j 


I 


form  .\u:7ibcr:  Svm: 
Rcspondcr.ts:  Slate  or  Lot  til 

Governments,  Non-Profit  l-stitutions. 


and  SmuU  Businesses  or 
Organizations 


Frtqucrcy  o^ SubriTission: 

Recordkeeping  and  On  Occasion 
Reporting  Burden: 


Number  of 
respondents 


FrequeiTcy 
o) response 


Hours  per 
response 


Burden 
hours 


0*3  Care  Expenditues       _ . 

Anou*  PertoriTance  Repon . 

Reports  to  HUD  — • 

form  HUO  50058  (Grantee*  and  Pirtdptnto).. 

Geoeral  Appticatwn   . — . 

Grantee  Certification — —. 

RecortlKeepirKJ 


65 
65 
65 
650 
300 
65 
65 


768 

48 

64 

16 

100 

1 

5 


49,920 

3,120 

4,160 

104 

30,000 

65 

325 


Total  Estimated  Burden  Hotrs  B"  B94 

Status:  Rcvisjon 

Contact:  Janice  Rattlev.  HUD,  (202)  75:^ 

1800-,  John  Allison.  OMB,  (202'  :i95- 

6860 
Date:  April  26,  1989 

ire  Doc.  80-10621  K;if(!  5-.MW-  H  Vo  nm] 
unxmo  coc€  4210-01-*! 


lDoek«tMo.H-«*-19791 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice, 


SUMMARY:  The  propo.sed  infuro'.dtion 
collection  requirement  describt-d  below 
hiis  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOORCSS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
)ohn  Allison.  OMB  Desk  Officer,  Office 
of  Managem.ent  and  Budget,  New 
F.xecutive  OfRce  Building,  W.ushington, 
DC  2050a  I 


FO«  FURTHER  INFORMATION  CONTACT: 

David  S.  Cnsty.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  4,'il  7th  Street, 
Southwest,  VVashington.  UC  2(>410, 
telephone  120:]  ^SS-WSO  This  is  not  a 
toll  free  nur^-.lu'r  Copu'S  of  the  p^'lposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPt-EMENTARY  INFORMATION:  The 
Deficirtment  has  sulimitted  the  proposal 
fi,ir  the  collection  of  information,  as 
d'St  -ihed  below,  to  OMB  for  rev lew,  as 
ff,  .;'-eii  ^".  'he  Paperwork  Reduction 
At   44  r  SC  Chapter  35). 

;  ;:■•  \i  ;..  f  .;^!s  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4]  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  e.xtension. 


rt.'instatement.  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

.•\uth()rit\.  Sec.  350"  of  the  F'dptTwork 
Reduction  Act.  44  U.S.C  3307:  Sec.  7(d)  of  the 
Department  of  Mousing  and  l^rban 
Development  Act,  42  U.S.C.  3535(d). 

Dale  ,\prn  :i    1989. 
|ohn  T,  Murphy, 

Director.  Information  Policy  and  Management 
Divi'^inn. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Application  for 
Insurance  Benefits 

Of''ic( :  .Administration 

Drs^  ription  of  the  .Xccd  h>r  the 
Information  and  Its  Proposed  Use: 
This  form  will  be  used  to  provide  the 
Department  information  needed  to 
process  and  pay  claims  on  defaulted 
FHA  insured  home  mortgage  loans. 

Form  .\umber:  HUD-27001.  Parts  A,  B, 
C,  D. and  E 

Resporulcnts:  Businesses  or  Other  For- 
Prtifit 

Fn'irjom  y  o^ Submission:  On  Occasion 

Report  m^  Burden: 


HuO-27001.  Parts  A,  B,  C,  0.  and  E 
ReconMapIng - 


Number  ol 
respondents 


Frequency 
o<  response 


Hours  per 
response 


Burden 
flours 


8,000 
8.000 


ia75 
1 


1.33 
.50 


146.300 
4,000 


loui!  Lsi:-r;u:ed  Bi.  'den  Hours:  150,30(1 

S'atus:  P^xtension 

Cortact:  [ohn  A  Chin,  HUD,  |202|  755- 

5163;  lohn  Allison.  OMB.  i202j  :<95- 

6880 
Date:  t\^:A  21.1989. 
IhR  Doc.  m-\V(>:2  Filed  5- WW;  B:4.5  am| 
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Assistant  Secretary  for  Housing— 
FederaJ  Housing  Comnussioner 

(Doclt«  No.  N-S9-1917;  FR-2606) 

UnderutWzsd  and  UnutWzed  Federal 
Buttdtngs  and  Real  Property 
Determined  by  HUO  To  Be  SuitaOle  for 
Use  for  FacMtfes  To  Assist  the 

Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Huii&ing 
Commissioner,  HUD, 

action:  .N'otice. 

summary:  This  .Notice  identifies 
unutihzed  and  underutilized  Fecierol 
property  dete.'-m.ined  by  HUD  to  be 
suitable  for  possible  use  fur  facilities  10 
assist  the  homeless 
DATEl.MdV  4.  1989. 

ADDRESS:  For  further  information 
contact  Morns  Bourne.  Director 
Transitional  Housing  Development 
Staff,  Room  9140,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410;  telephone  (202)  755-9(375;  Tim 
number  for  the  hearing-  and  speech- 
impaired  (202)  42G-0OT5.  (These 
t"lophone  numbers  are  nnt  toii-free  | 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12.  1968 
court  order  in  \'ot}ona!  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
D.C.D.C.  No.  88-2503-OG,  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  real  property  that  iiUD 
has  determined  are  suitable  for  use  for 
facilities  to  assist  the  homeless  The 
properties  were  identified  from 
information  provided  to  HUD  bv  Fedcr  li 
1  indholding  agencies  regarding 
uni'tilized  and  underutilized  buiidi.ngs 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Fede.'-ai 
property. 

The  court  order  requires  HUD  to  tdke 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underotilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501{al,  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administration  of  General  Services 
(GSA).  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  court  order  requires  HUD 
to  publish,  on  a  weeidy  basis,  a  Notice 
in  the  Federal  Ragister  identifying 
property  determined  suitable. 


The  properties  idcntiHed  in  this 
Notice  may  ultimateK  tx-  av.ui, iL.lt'  '  : 
use  by  pubhc  bodies  and  pnvdte 
nonprofit  organizations  to  assist  the 
homeless.  For  detailed  information  on 
the  procedure  under  section  501(a)  that 
must  be  followed  to  apply  for  use  of 
toda\  s  properties,  the  reader  should 
consult  HUD'S  Notice  published 
February  7,  1988  at  54  FF,  b034, 

Ailhoijgh  not  required  to  do  st  ;  y 
Cither  section  501  or  the  court  ord-  r. 
HUD  IS  identifying  prof>er1v.  from  the 
information  furnished  by  i^iiitolding 
agencies  or  GS.A.  deti-rm:ii,MJ  unsuitable 
for  use  for  facilities  to  ashist  the 
homeless,  along  with  rhe  reason  for  the 
Pinding.  The  court  order  prohibits  the 
sale,  transfer,  or  other  disposition  of 
property  found  unsuitable  for  a  period  of 
two  weeks  following  the  determination. 

The  contact  for  GSA  properties  listed 
in  today  s  Notice  is  James  FoUiard, 
Federal  Property  Resources  Services, 
GSA,  Ibih  and  F  Streets  \\\  „ 
Washington,  DC  20406  (202:  .xl'y  -(.T 
Please  refer  to  the  GSA  idenlificauon 
number  of  the  property.  (This  is  not  a 
toll-free  telephone  number.) 

Dated:  April  2",  l<4ap 
[ames  E.  Schocnberger. 
General  Deputy.  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 

Excess  and  Surplus  Property  (GSA> 

Suitable  Land 

US  Army  Corps  of  Engineers,  Currittuck, 

NC 
Portion- Whitney  Lake,  819  Taylor  Street 

Fort  Worth,  TX  76102— Property  No. 

7-D-TX-505-K 

Suitable  Buildings 

Brandon  Road  Lock  and  Dam,  1160 
Brandon  Road.  Johet  IL  60436 

Portion-Punta  Borinquen,  US  Reserve 
Center,  AquadiUa.  PR 

Comment:  Homeless  care  FR-ovider  has 
already  officially  expressed  interest 

Unsuitable  Lum: 

■•Mabama  .^^rr\  ;\mrn>;nition  Plant 

Childer'.btirj;,  Af. 

■R^-'as(,:i:  Within  200fi  ft.  from 
flammable  or  expio-sive  material; 
Property  .\o.  4-D-AL~474-K;. 

Unsuitable  Buildings 

F/\A  ARSR  Site.  Wilson  Coun'v.  TX 

Reason:  Not  accessible  h\  road. 
Property  No.  7-W-TX-R9H, 

[FR  Doc.  89-10620  Filed  5-3-89;  a4S  amj 

BILU»*G  CODC  4JIO-J7-M 


DEPARTMENT  OF  THE  INTlR.qm 

Bureau  of  Land  M,in,;nj<?r-rrn' 

1CA-,C*0-09 421?    (7) 

Emergency  Area  Clos.„re:  Rsvcrstc;,.:; 
Courvty,  Call  for  r»« 

Emergeni  \  .\rca  Llobure 

The  following  order,  •fTeding:  SBM.  T.  7S.. 
R.  14E,.  Sea  22,  Sec.  26:  NVi.  Sec  2&  NV4  will 
be  issued  May  1. 1989. 

I  have  determined  that  current  use  of 
this  area  is  causing  environmental 
degradation  and  is  a  serious  threat  to 
public  safety.  This  problem  is  the  result 
of  a  group  using  the  area  as  a  base  of 
operations  for  "Scrapping",  This  activity 
has  caused  damage  to  the  environment 
from  cross-country  vehicle  travel,  has 
caused  the  buildup  of  trash,  scrap  metal, 
and  occasionally  unexploded  ordinance. 

In  order  to  rectify  this  situation,  I 
hereby  order  that  above  captioned 
public  land  be  closed  to  entry  pursuant 
to  43  CFR  8365.1.  Persons  exempt  from 
this  order  shall  incude  law  enforcement 
personnel  and  those  persons  engaged  in 
retrieving  personal  property  from  the 
site,  or  those  with  other  specific 
authorization. 

Any  person  who  knowingly  and 
willfully  violates  this  closure  may  be 
subject  to  $1,000  fine  and/or  one  year 
imprisonment 

This  order  shall  remain  in  effect  until 
further  notice. 

Russet)  L.  Kaldeaberg, 

Area  Manager. 

Date:  April  28.  1989. 

[FR  Doc.  89-10740  Fifed  S-3-89:  »:45  am| 

BILLING  CODC  43ie-40-M 


IOR-110 6J'0-  '  •!  and  OR'- 


,fM^  2111 


Closure  of  Public  La '-ids,  Orecon 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTior*:  Qosure  of  public  lands  to  public 
access. 


summary:  Pursuant  to  43  CFR  8364.1,  the 
following-described  lands  east  of  Wolf 
Creek.  Oregon,  are  closed  to  all  access 
by  the  public.  The  area  affected  by  this 
closure  contains  479,48  acres,  more  or 
less. 

T.  33  S.,  R.  5  W,  Willamette  Meridian. 

Oregon. 
Sec.  2a  NV4\EV4SW%.  E'/^SWViSWV4. 

SEV4SWy«.  SEy4: 
Sec.  21.  Ixjf  3,  NWV4,  NWV4SWW. 

The  lands  shall  remain  closed  from 
the  date  of  publication  of  this  notice  to 
April  28. 1990. 


19244 
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Pursuant  to  43  CKR  83M.1.  the 
following  persons  arc  nvcmp'cd  fi-iini 
this  order 

(1)  Employees  of  Gregory  liinbt-r 
Resources.  Inc.  or  their  conti actors. 

(21  Any  Federul,  State  or  Lot.il  officer 
in  the  performance  of  an  offici.i!  duty. 

The  purpose  of  this  closure  is  to   | 
protect  public  safety  while  Grcsor>- 
Timber  Resources.  Inc.,  is  conductmx 
timber  harvest  activ\(ie8  in  thu  arf;a. 
worn  FVWTMtH  IMF0BMAT10M  CONTACT. 
Robert  Korfhage.  Glendale  Area 
Manager.  (503|  770-22CX).  3040  Riddle 
Road.  Medford,  Oregon  P75<n 

Uiitfd:  .^p^l  28.  :9m. 
David  A.  |one«. 

/;  :tru.t  Mcncfj'T 

I  IK  Doc.  m-  UXrl9  Filed  5-3-89:  8:45  am) 

■lUJNC  COOC  4310-13-11 


I  WY-»30-0»-4212-11;  WYW  80297  i 

Revocation  of  CUissification  and 
Opening  Order  Wyoming 

AQCNCY:  Bureiiu  uf  i,.nd  Management, 

Intenor- 

ACnON:  RpNocation  of  Classification 

and  Opening  Order. 


tUMMAHv:  This  order  partiulU  revokes 
Recreation  and  Public  Purposes  Act 
(R&PP)  Classification  WYW  80297  and 
opens  certain  land  to  the  operation  of 
the  public  land  and  mining  laws.  The 
!,'ind  has  been  and  romains  open  to 
n.ineral  leasing. 
tFFfCnVf  DATt  June  5,  19«9. 
FO«  FUrrHEH  INFO«MATK)N  CO»ITACT: 
[on  Johnson.  BIM  Wyoming  State 
Office.  P,0  Box  1828.  Cheyenne. 
Wv  omirg  82003.  307-772-20^4 

BUPM^MCNTARY  INFORMATION: 

1.  The  following  described  uuid  wds 
f.la.ssified  for  lease  and/or  stile  under 
the  Recrerttion  and  Public  Purposes  Act 
uf  [une  14,  1926,  as  amended  43  US.C 
8fa9,  et  seq  11982).  by  ClassiHcaiion 
Order  VVVM  80297  dated  February  22. 
1984.  for  use  as  a  public  cemetery: 

Sivth  Priuupiil  Meridian 

T.  50  .\'..  R.  86  W..  I 

Sec.  5.  N4SWV4SK%. 
The  area  described  contains  20.00  acres  in 

Crook  Coiin;> 

,\n  R&PP  Act  paient  wa.s  issued  to  the 
1  own  of  Pine  Haven.  Wyoming,  for  10.00 
acres  of  the  land  in  ClassiHcafion  WYW 
80297  Ihere  are  no  pending  applications 
or  foreseeable  needs  of  the  remaining 
l.inds  in  this  classification. 

2.  Classification  Order  WYW  80297  is 
hereby  revoked  insufdr  as  it  dfffc's  the 
following  described  lund. 


Sixth  Principal  Meridian 

I    Vi  N  .  R  m  w 
Sec.  5.  .NF'.SW  '■»SE'/». 
The  uiTH  dfc'si  'i'lecl  contains  10.00  acres. 

3.  At  10:00  a.m.  on  June  5.  19«9  the 
land  described  in  Paragrdph  No  2  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  including  the 
United  States  mining  laws,  subject  tu 
valid  existing  rij;hts.  Appropriation  of 
any  of  the  land  described  in  this  Notice 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  i.s 
unauthorized  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  USC, 
section  38.  shall  vest  no  rights  against 
the  United  States.  Ants  required  tu 
establish  a  location  and  to  initiate  a 
njihl  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  sui.h  determinations  'n 
local  courts.  Ail  valid  application.^ 
received  prior  to  June  5.  1989,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 
F.  William  Eikenbeiry. 
AsstK  wie  Siu!t  Director. 
Date;  April  25. 1989. 
[FR  D'c.  a9-in-3M  Filed  5-^-89:  &45  am) 

WLUNG  COOC  4310-22-11 


I  UT-050-09-^920- 1 0-9255 1 

Environmental  Impact  Statement  (Of 
Right-ot-Way  Application  for 
Electronic  Combat  Text  Capability 
Facilities 

agency:  Burt  .i.,  of  Land  Management. 

Rich,n»'id  Di.stniit 

ACTION:  Notice  of  intent  to  cooperate  in 

preparation  of  environmental  impact 

statement. 


summary:  The  Air  Force  has  filed  a 
right-of-way  afsplication  \vith  BLM  for 
use  of  certain  BLM-managed  public 
lands  in  western  Utah  for  an  Elect'onic 
ComlwtTest  Capability  (ECTC)  tdage. 
Prior  to  issuing  decisions  regarding  this 
application.  BLM  will  consider  puMic 
input,  environmental  impacts,  and  other 
factors.  The  Air  Force  will  be  the  lead 
Federal  agency  for  preparation  of  an 
Environmental  Impact  Statement  (EIS), 
and  BLM  will  participate  as  a 
cooperating  agency,  as  provided  for  by 
guidelines  of  the  Council  on 
Environ.mental  Quality. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  would  be  located  in 
Millciid  and  Juab  Counties.  Applicable 


BLM  land  use  plans  are  the  Warm 
Springs  Resource  Management  Plan 
(RMP)  and  the  House  Range  RMP.  Both 
these  plans  provide  for  the  issuance  of 
rights-of-way  on  a  case-by-case  basis; 
therefore,  BLM  plan  amendments  would 
not  be  required. 

The  project  EIS  wiii  address  various 
issues  pertaining  to  public  lands 
managed  by  BLM.  These  issues  include 
cultural,  socio-economic,  vegetation, 
soil,  water,  and  air  resources,  as  well  as 
wilderness,  wildlife,  wild  horses,  and 
land  uses.  Scoping  for  the  project  EIS 
was  as  described  in  the  Air  Force 
Federal  Register  Notice  of  October  7, 
1988  (Volume  53,  Number  195.  Page 
39498). 

Date.  April  2a  1989. 
lorry  W.  Goodman, 

U'.i.trict  M'inuiier. 

IfR  Dot .  89-10741  Filed  5-3-89;  e;45  amj 

BILLINQ  COOC  4310-OO-M 


ICA-06(M»-5440-10  ZBAF] 

Indemnity  Selection;  Subsequent  Low' 
Level  Radioactive  Waste  Disposal  Site; 
San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
and  the  California  Department  of  Health 
Services  (DHS)  will  prepare  a  joint 
Federal-State  Environmental  Impact 
Report/Statement  (EIR/S)  for  a 
proposed  State  of  California  indemnity 
selection  that  upon  conveynace  and 
issuance  of  all  applicable  licenses  and 
permits  would  be  utilized  as  a  low-level 
radioactive  waste  (LLRW)  disposal  site. 

The  State  of  California  has  filed  an 
application  for  two  parcels  of  land 
which  are  in  San  Bernardino  County. 
The  parcels  are  located: 

Parcel  1:  The  Ward  Valley  parcel  is  at 
the  north  end  of  Ward  Valley, 
approximately  23  miles  west  of  the  City 
of  Needles  and  one  mile  south  of 
Interstate  40. 

Parcel  2:1^6  Silurian  Valley  parcel  is 
about  18  miles  north  of  the  town  of 
Baker  and  about  three  and  one-half 
miles  east  of  State  Highway  127, 

Upon  conveyance  to  the  State  of 
California  through  the  State  Indemnity 
Selection  process,  the  selected  parcel 
would  be  utilized  as  a  land  burial 
disposal  site  for  LLRW.  The  site  would 
serve  the  Southwesten  Compact  slates 
of  California,  Arizona.  South  Dakota, 
and  North  Dakota.  Under  the  Federal 
LLRW  Policy  Act  as  amended  in  1985. 


states  are  responsible  for  disposal  of 
LLRW,  and  California  will  serve  the 
disposal  needs  of  the  compact  states  for 
the  first  thirty  years.  California  law 
requires  a  disposal  site  be  developed 
under  DHS  regulations. 

The  two  sites  were  identified  by  U.S. 
Ecology,  Inc.  the  State  of  California's 
license  designee.  The  Ward  Valley  site 
is  the  proposed  location  with  the 
Silurian  Valley  site  is  considered  as  the 
alternative  location. 

LLRW  is  generated  by  utilities, 
hospitals,  universities,  biomedical 
research  facilities,  and  industry.  LLRW 
comprises  solid  wastes  such  as 
contaminated  tools,  glassware, 
protective  clothing,  paper  and  other 
items,  and  west  wastes  such  as  aqueous 
solutions  and  filtration  sludges.  All  wet 
wastes  must  be  dewatered,  solidified  or 
packaged  in  absorbent  material  before 
disposal.  By  regulation,  liquid  waste 
cannot  be  received  for  disposal.  LLRW 
does  not  include  high-level  radioactive 
waste  such  as  spent  fuel  rods  from 
nuclear  power  plants  or  waste  from 
nuclear  weapons  production  which  are 
the  responsibility  of  the  Federal 
Government.  Waste  will  be  transported 
from  the  waste  generator  or  a  brokerage 
firm  to  the  disposal  site  by  means  of 
common  carriers  or  by  waste  brokers, 
consistent  with  current  practice  under 
U.S.  Department  of  Transportation 
regulations.  Rail  transport  may  also  be 
used  in  the  future.  The  operating  life  of 
the  disposal  site  is  anticipated  to  be  30 
years.  The  long-term-care  period  and 
environmental  monitoring  of  the 
disposal  site  by  the  State  of  California 
will  continue  for  100  years  after  closure 
period  of  about  five  years  following  the 
termination  of  waste  disposal. 

Three  organizations  are  directly 
involved:  BLM.  DHS,  and  the  State  of 
California  Lands  Commission  (SLC).  The 
proposed  and  alternative  sites  are  on 
public  land  managed  by  the  BLM.  Since 
BLM  managed  public  land  is  not  utilized 
for  LLRW  disposal,  it  will  be  acquired 
through  SLC  under  the  State  Indemnity 
Selection  and  transferred  to  DHS.  DHS 
will  license  and  regulate  the  site.  In 
order  to  minimize  duplicate  effort,  BLM 
and  DHS  have  agreed  to  prepare  a  joint 
EIR/S.  The  document  will  consider 
various  topics,  including  surface  wat.r 
drainage,  groundwater,  seismicitv  and 
geologic  considerations,  wildlife, 
vegetation,  cultural  resources,  land  use, 
transportation,  noise,  visual  impacts  and 
other  items. 

Four  public  scoping  meetings  will  be 
held  to  identify  public  concerns  and 
issues  which  should  be  addressed  by  the 
EIR/S  in  addition  to  those  already 
described.  Locations  and  dates  are: 


May  30.  1989.  10:00  a  m,— Howard 

Johnson  .Motor  Inn.  Oakwood  Room. 

IIM  University  Avenue.  Riverside. 

California. 
May  30.  1989.  7:00  p.m.— Barstow  Station 

Inn.  1511  E.  Main  Street,  Barstow, 

California. 
May  31. 1989,  7:00  p.m.— Baker 

Community  Center.  Baker,  Cahfomia. 
June  1.  1989.  700  p.m.— Needles  School 

District  Board  Room,  1900  Erin  Drive, 

Needles,  California. 

Comments  in  writing  will  be  accepted 
if  received  on  or  before  the  end  of 
comment  period.  June  12,  TJR9 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  E.  Hillier.  District  Manager. 
Bureau  of  Land  Management,  California 
Desert  District.  1695  Spruce  Street, 
Riverside,  CA  92507. 
Gerald  E.  Hillier. 
District  Manager. 

Datei  April  24,  1989. 
jFR  Doc.  89-10698  Filed  5-3-89;  8:45  ami 

BILLING  COOC  4310-«0-«l 

(UT-940-0»-4212-11;  UO-0155191 

Classification  Termination  and 
Opening  Order,  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 


action:  Notice. 


summary:  This  notice  terminates  small 
tract  cla.ssification  UO-015519  and 
opens  the  land  to  disposal  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
19"6.  90  Stat.  2743. 

EFFECTIVE  DATE:  May  8, 1989. 

FOR  further  INFORMATION  CONTACT: 

Mike  Barnes.  BLM  Utah  State  Office.  324 

South  State.  Suite  301.  Salt  Lake  City. 
Utah  84111-2,303  (Ml)  539-4119. 

1.  Pursuant  to  43  CFR  2091. 7-1  (b)(2) 
and  the  authority  delegated  by  BLM 
Manual  section  1203  (48  FR  85),  the 
Bureau  uf  Land  .Management  hereby 
terminates  small  tract  classification 
UO-015519  embracing  the  following 
described  lands: 

Sah  Lake  Meridian 
T.  36  S,.  R.  16  E.. 

Sec.  2a,  NMiNWV4SWV4NEV4. 

The  area  described  contains  5  acres 
located  in  San  Juan  County, 

2.  ,'\t  9:00  a.m.  on  May  8, 1989,  the 

lands  described  in  paragraph  one  shall 
be  opened  to  disposal  pursuant  to  the 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  subject  to  any  valid  existing  rights. 


and  the  requirements  of  applicable  laws. 
rules  and  regulations. 
Ii-d  I),  Stephenson, 

Chjcf.  Branch  of  Land  and  Mineral 
Operations. 

[FR  Doc.  89-10645  Filed  5-^-89:  8:45  am] 

BtUJMQ  COOC  4310-OO-«l 


I UT-94 2-09  4 ?  ;  i  -  •  9   u ... ^.  ',09  ■  | 

Public  Lands,  and  interest  m  lands. 
Held  In  Trust  tor  ttie  Conteoeratec 
Tribes  of  the  Goshu^e  Indians 

AGENCY:  buiedu  ul  Laruj  .Management. 
Interior. 

action:  Notice. 


summary:  Notice  is  hereby  given  that. 
pursuant  to  Pub.  L  100-708  (102  Stat. 
4717)  dated  November  23, 1989.  certain 
public  lands,  and  interest  in  lands,  as 
depicted  on  maps  contained  in  the 
Eastern  Nevada  Agency  Office.  Bureau 
of  Indian  Affairs.  1555  Shoshone  Circle. 
Elko.  NV.  89801.  the  Tribal 
Headquarters  of  the  Confederated 
Tribes  of  the  Goshute  Indian 
Reservation.  Ibapah,  UT,  84034,  the  Utah 
State  Office.  Bureau  of  Land 
Management,  324  South  State,  Salt  Lake 
City,  UT,  84111,  the  Salt  Lake  District 
Office,  Bureau  of  Land  Management. 
2370  South  230  West,  Salt  Lake  City.  UT. 
84119,  and  the  Richfield  District  Office. 
Bureau  of  Land  Management,  150  East 
900  North,  Richfield,  UT.  84701.  are  held 
in  trust  by  the  United  States  for  the 
benefit  of  the  Confederated  Tribes  of  the 
Goshute  Indians  and  are  part  of  the 
Tribes'  reservation. 

FOR  FURTHER  INFORMATtON  CONTACT:  J. 

Darwin  Snell,  Ut.;':  '-i  •: ,       !ii;e.  Bureau 
of  Land  Management,  324  South  State. 
Salt  Lake  City,  UT  84111,  801-539-4102. 

1.  The  public  lands,  and  interests  in 
lands,  are  described  as  follows: 

Surface  and  Sul>surface  (Fee) 

T.  10  S.,  R.  19  W.,  SLM 
Sec.  4,  Lots  3  and  4,  SW  V4NW'/«.  E'-iSEV« 

Nwy4.  Nwy4SE^4\'wy4.  nwswv4SE'.'4 
Nwy4.  SWV4: 

Sec.  9,  NWV4NW'/4. 

The  areas  described  aggregate  354.64  acres 
in  Tooele  County. 

T.  11  S,  R.  20  W..  SLM 

Sec  1.  All; 

Sec.  12.  Lots  1-4.  NEV4.  NEZV4SE'/4: 

Sec.  13,  Lots  1-4,  WViSE'/i.  SEV4SE'/4; 

Sec.  24.  All; 

Sec.  25,  All. 
T.  12  S..  R.  20  W.,  S\M 

Sec.  1.  All; 

Sec  12.  Lois  1  and  2 

The  areas  described  aggregate  1753  51 
acres  in  Juab  County. 


BEST  COPY  AVAILABLE 
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SobMrfao*  (AH  Minerals) 

T  9  S..  R.  19  W..  SLM 


Minerals.  Bureau  of  Land  Management, 
1701  F>ast  "E"  Street.  Casper,  Wyoming 


tirrt\  'Mt-i  _RCUU> 


including  but  not  limited  to  any  right-of- 
way,  easement,  or  lease  of  record. 


endangered  animals],  forestry, 
archaeological  and  cultural  resource 

refill  rti"*i*An       fr>  i  *-N  j-»  I"  «-»  1  n       «t.~i>Ii->   /  U  <  .  .r-l  — .  .  t  _  __  ,  / 
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and  water  quality,  recreation  resources 
(including  wild  and  scenic  rivers),  land 


[ES-94O-O9^45?0--'3  sad  FS  ■■^■'orj.T,. 
1361 


jroup 


i.   ^t  t  »; 
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SobaurCao*  (AJl  Minerah)  i 

T  9  S..  R.  19  W..  SLM 
Sec.  34.  SE^NWV,,  .NEViiSWVv 

The  area*  described  afoirt>nale  90  ai.fwi  in 

Tooele  County 
T  12  S..  R.  19  W  ,  SLM 

Sec.  28.  NW.VWV*.  SEWNW*. 

Sec.  2a  WViE'-i.  NE'-'*NE'<«.  E^SEV*; 

SecSaSWNEV, 
T.  12  S..  R.  20  W,  SLM 

Sec  12.  Lots  3  and  4:  1 

Sec  13.  Ail:  ' 

Sec  24.  AIL 

The  areu  deaciibed  ajKregaie  960  99  acres 
in  Juab  County 

Subaurfaca  (Oil  and  Gas  only) 

T  9  S..  R.  19  W.  SLM 

Sec22.SEy4SWy,.  I 

T  10S..R.19W..  SLM 

Sec.  4.  S WSW  V«SW  '^4NW ' « 

The  areai  dejcnbed  aggregate  45  acres  in 
Tooele  County. 

The  total  area  described  aggregate 
2106.15  acres  of  surface  and  subsurface 
(Fee),  1040.99  acres  of  subsurface  (All 
Minerals)  and  45  acres  of  subsurface 
(Oil  and  Gas  only)  in  Utah. 
Ted  D.  Staphenaoo. 

Chie'.  Branch  of  Lead  and  Mineral  Operation. 
(FR  Doc  a&-10646  Filed  5-3-89;  845  am] 

HtJJNQCOOC  «3«e-00-« 


(WY-Me-0»-4120-13| 


I 


AvaMabnty  of  Uthologic  Logs  and 
Sound  Velocity  Measurements  of 
Uniessed  Federal  Coal  Near  Rawhide 
vniage,  Campbell  County,  WY 

AQCNCY:  Bureau  of  Land  ManaRpmenf. 
Interior. 

action:  Public  Notice  of  availability  of 
three  lithologic  logs  and  sound  velocity 
measurements  of  Wyodak  Coal  near  the 
Rawhide  Village.  NEV4SEV4,  sechon  20, 
T.  51  N.,  R.  72  W,,  Campbell  County. 
Wyoming. 

summary:  Notice  is  herpby  given  that 
three  lithologic  logs  and  one  sound 
velocity  measurement  report  of  Wyodak 
coal  bed  near  the  Rawhide  VillHge. 
Campbell  County,  Wyoming,  are  no'A 
available  to  the  public. 

The  test  holes,  located  in  Township  51 
North.  Range  72  West,  section  20.  were 
designed  to  provide  information 
concerning  the  methane  gas  problems 
associated  with  Rawhide  Village. 

Reproduction  of  the  logs  and  report 
are  available  at  cost  from  the  Casper 
District,  Branch  of  Solid  Minerals. 
rO«  FURTHER  INFORMATION  CONTACT: 
Edwara  Coy.  Chief,  Brarrh  of  SoliH 


Minerals.  Bureau  of  Land  Management, 
1701  F>ast  "E"'  Street.  Casper,  Wyoming 
82601.  telephone  (307)  281-5598 
Mike  Karbe. 
Assc<  Ti/p  District  Manager. 

Dated;  April  25.  1988. 
(FR  Uoc.  88-10742  Filed  5-3-89;  8:45  ami 
BlUJfM  COM  *310-21-« 


UOR-«»-<»-3110-10-«00«:  GP9-206H 

PuMic  Land  Exchange;  Reality  Actions; 
Oregon 

agency:  Bureau  of  Land  Management, 

Intenor. 

action:  Notice  of  Reality  .^ction — 
Elxchange  of  Public  Lands  in  Harney 
County  Oregon. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  the  State  of 
Oregon.  Burns  District,  in  considering  an 
exchange  of  the  following  public  lands 

undfr  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1716 

T.  39  S..  R.  37  E..  VV  M.  Oregon 

Sec.  2,  NE'.SW-,  SWSWy4.  WMtSEV*. 
SE"4SEV4; 

Soc.  10.  All: 

Sec  11.  NW  •'',%'£%,  NW"4.  ^A^'V^SVV''■,: 

Sec.  15.  NWV«m: '/,.  NWNWV,. 

The  area  descnt>eiJ  db')\e  aggregates 
approximately  1,240  acres 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  private  land  from 
Gary  R.  Defendbaugh  and  Doris  I. 

Defenbaugh; 

T  :w  5..  R  37  E.  W.M..  Oregon 
Sec.  14.  NWy4NEy4; 
Sec.  16.  N'-^NH; 
Sec  35,  NE''4NWW. 
Sec  36.  ,\W  "4NW  V4,  S'/*NWy«, 

N'Ey4SWV4.  w^SEy4. 

The  area  described  above  aggregates 
approKimately  320  acres. 

The  purpose  of  this  exchange  is  to 

acquir«  important  riparin  habitat  within 
the  Mahocany  Ridge  Wilderness  Study 
,\rea,  and  to  acquire  access  along  the 
major  route  into  the  Trout  Creek 
Mountains. 

The  land  values  will  be  approximately 
equal,  and  the  acreage  will  be  adjusted 
to  equalize  the  values  upon  completion 
of  the  land  appraisal. 

The  exchange  will  be  subject  to; 

1  The  reservation  to  the  United  States 
of  a  right-of  way  for  ditches  and  canals 
con.itructed  by  the  au^honty  of  thf 
United  States.  Act  of  August  30. 1890  (43 
U.S.C.  945). 

2.  All  other  valid  existing  rights. 


including  but  not  limited  to  any  right-of- 
way,  easement,  or  lease  of  record. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  will  be  available  for  review  at 
the  Bums  District  Office.  HC  74-12533. 
Highway  20  West.  Hines.  Oregon  97738. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  Bums  District 
Manager  at  the  above  address. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  reality  action.  In  the 
absence  of  any  objections,  this  realty 
action  may  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  April  26. 1969. 
loshua  L  Warburtoo. 

Burns  District  Manager. 

|FR  Doc.  89-10743  Filed  5-3-89:  8:45  Hm| 

BILLING  CODE  4310-33-41 


[  OR  -0 1 0-09-63SO-02:  GP9-205 1 

Oregon:  Notice  of  Intent  To  Prepare  a 
Resource  Martagement  Plan  and 
Environmental  Impact  Statement  for 
the  Klamath  Falls  Resource  Area 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

action:  Notice  of  intent  to  prepare  a 
resource  management  plan  and 
environmental  impact  statement  for  the 
Klamath  Falls  Resource  Area. 

summary:  The  Klamath  Falls  Resource 
Area  of  the  Lakeview  District  is 
beginning  preparation  of  a  resource 
management  planning  effort  and 
Environmental  Impact  Statement  (EIS). 
scheduled  for  completion  in  1991.  The 
approved  Resource  Management  Plan 
(RMP)  is  expected  to  provide  overall 
management  direction  for  a  period  of  10 
years. 

The  RMP  will  be  developed  by  an 
interdisciplinary  team  composed  cf  BLM 
resource  specialists.  The  team  will  have 
a  team  leader  and  specialists  in  realty. 
wildlife  (in'-.luding  threatened  and 


endangered  animals),  forestry, 
archaeological  and  cultural  resource 
protection,  minerals,  soils/hydrology/ 
air.  economics,  range  and  vegetation 
(including  threatened  and  endangered 
plants). 

SUPPLEMENTARY  INFORMATION:  The 

Klamath  Falls  RMP/EIS  is  needed  to 
consolidate,  modify,  update,  and  expand 
the  decisions  in  the  existing  land  use 
plans,  or  Management  Framework  Plans 
(MFPs),  completed  in  1979  and  1983.  In 
September  1987  the  Medford  District's 
east  boundary  was  moved  west  from 
Highway  97  to  the  Jackson/Klamath 
County  line.  The  planning  on  these 
52.000  acres  was  completed  in  1979.  The 
Lakeview  District  now  manages  the 
BLM  lands  between  Highway  97  and  the 
Jackson/Klamath  County  line.  The 
planning  on  the  161.000  acres  of  BLM- 
administered  lands  in  the  Resource  Area 
east  of  Highway  97  was  completed  in 
1983  and  was  amended  in  1988  with 
regard  to  retention,  exchange  and 
disposal  of  lands. 

The  Klamath  Falls  Resource  Area  is 
now  responsible  for  surface 
management  of  BLM-administered  lands 
on  approximately  213,000  acres  in 
southern  Klamath  County.  Klamath 
County  is  located  in  south  central 
Oregon. 

The  Resource  Area  is  bounded  by  the 
California-Oregon  state  line  on  the 
south,  the  Fremont  and  Winema 
National  Forests  on  the  north  and  east 
and  Jackson-Klamath  County  line  on  the 
west.  Bureau-administered  lands  located 
in  the  extreme  northern  portions  of 
Klamath  County  are  currently  managed 
by  the  Prineville  District. 

Initial  scoping  for  the  plan  and 
environmental  impact  statement  took 
place  for  the  westem  Klamath  County 
lands  (west  of  Highway  97)  with  the 
Notice  of  Intent  to  prepare  a  Medford 
District-wide  Resource  Management 
Plan,  as  published  in  the  Federal 
Register,  vol.  51,  No.  167.  Thursday. 
August  28, 1986. 

Public  participation  is  being  sought  at 
this  initial  step  in  the  planning  process 
to  ensure  the  RMP/EIS  addresses  all 
appropriate  issues,  problems,  and 
concerns  of  anyone  interested  in  the 
management  of  the  Resource  Area. 
Issues  and  concerns  identified  by 
BLM.  arising  since  the  completion  of  the 
MFPs  in  1979  and  1983.  have  been 
grouped  info  the  following  categories: 
Timber  production  practices,  old  growth 
forests  and  habitat  diversity,  threatened 
and  endangered  species  habitat,  special 
areas  (areas  with  important  historic, 
cultural,  scenic,  botanical  values  or 
natural  systems  or  natural  hazards), 
visual  resources,  streams,  riparian  areas 


and  water  quality,  recreation  resources 
(including  wild  and  scenic  rivers),  land 
tenure  west  of  Highway  97.  livestock 
grazing  and  wild  horse  herd 
management,  and  rural  interface  area 
management. 

Cumments  and  input  on  planning  for 
management  of  lands  in  the  entire 
Klcimath  Falls  Resource  Area  are 
requested  by  June  19. 1989.  Also,  a  RMP 
open  house  will  be  held  for  the  public  to 
identify  potential  issues  and  concerns  to 
the  planning  team.  The  open  house  will 
be  held  at  the  Klamath  Falls  office  on 
June  5,  1989.  Times  will  be  from  1:00  p.m. 
to  4:00  p.m.  and  from  7:00  p.m.  to  9KX) 
p.m.  District  and  Resource  Area  staff  are 
also  willing  to  meet  with  individual 
groups  on  an  informal  basis,  if 
requested,  any  time  before  the  close  of 
the  comment  period.  A  scoping  notice 
with  additional  information  has  been 
mailed  to  all  known  interested  parties 
and  is  available  upon  request. 

Comments  and  input  will  be  solicited 
throughout  the  RMP/EIS  process, 
however  initial  input  on  i.ssues  and 
concerns  on  areas  that  mi,t;hl  meet 
criteria  for  Areas  of  Critical 
Enviromental  Concern  to  be  considered 
should  be  submitted  to  the  Lakeview 
Distnct  Manager  by  the  end  of  this 
scoping  period.  Formal  public 
participation  will  be  requested  again  for 
comment  on  a  summary  of  the  Analysis 
of  the  Management  Situation  (by  early 
next  year),  the  draft  RMP/EIS  (late  1990) 
and  proposed  RMP/final  EIS  (1991). 
Notice  of  availability  of  the  EIS 
documents  will  be  published  at  the 
appropriate  times  in  the  Federal  Register 
and  copies  sent  to  interestrd  p.irtii^s. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renee  Snyder.  Planning  and 
Environmental  Coordinator,  Lakeview 
District  Office,  1000  South  9th  St.,  RO 
Box  151,  Lakeview,  OR  97630.  Phone 
503-947-2177  during  the  hiiurs  of  7;45 
a.m. -4:30  p.m.,  Mon.-Fri.,  or  Steve 
Sherman,  Area  Manager,  Klamath  Falls 
Resource  Area,  2795  Anderson  Ave  , 
Bldg.  25.  P.O.  Box  369.  Klamath  Fa'l.s 
OR  97601,  Phone  503-883-6916  during 
above  hours. 

Documents  relevant  to  this  planning 
effort  will  be  available  for  public  review 
at  the  Klamath  Falls  Resource  Area 
office  during  normal  working  hours. 

Dated;  April  24,  lt89. 
Robert  |.  Rivers, 
.Acting  State  Director. 
|FR  Doi    89-10693  Filed  5-3-89:  8:45  am) 

BILLING  COOC  431&-33-M 


IES-940-09^45?0' 
1 36  ': 


snd  f  S -039974,  Group 


The  Filing  ol  Plat  ol  Dependent 
Resurvey  and  Subdivision  0'  Se!:iion 
18,  Stayed:  Wisconsin 

April  IH,  i^na. 

On  Thursday.  March  9. 1989.  there 
was  published  in  the  Federal  Register. 
\'olume  54,  Number  45,  on  page  10055  a 
notice  entitled  "Wisconsin.  Filing  of  Plat 
of  Dependent  Resurvey  and  Subdivision 
of  Section  18".  In  said  notice  was  a  plat 
depicting  the  dependent  resurvey  of  a 
portion  of  the  exterior  boundaries,  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
18.  Tovmship  40  North,  Range  6  East. 
Fourth  Principal  Meridian.  Wisconsin, 
accepted  on  February  24. 1989. 

The  official  filing  of  the  plat  is  hereby 
stayed,  pending  consideration  of  a 
protest 
Lane  |.  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 

(FR  Doc.  89-10744  Filed  5-3-89;  8:45  am) 

BtLLINQ  COOe  4310-GJ-M 


[AZ-920-0<>-4  2i4..  10  A  :^:^«6^| 

Proposea  Withdrawal  and  Opporturm 
for  Public  Meeting;  Arizona 

Apnl  28.  198iJ. 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


summary:  The  U.S.  Department  of 
Transportation.  Federal  Aviation 
Administration  (FAA)  has  filed 
application  A-23853  to  withdraw 
approximately  100  acres  of  public  land 
for  the  purpose  of  relocating  en  existing 
VORTAC  facility.  Relocation  of  the 
facility  is  required  due  to  disturbance 
created  by  highway  relocation.  This 
notice  closes  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  and  public  land 
laws.  The  lands  presently  are  and  will 
remain  open  to  the  mineral  leasing  laws. 
DATE:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
August  2. 1989. 

ADDRESS:  Comments  and  meeting 
requests  should  be  addressed  to  the 
Arizona  State  Director,  BLM.  P.O.  Box 

1656n,  Phoenix   .'Xri/onri  R-,nT 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Mezes,  BLM.  Arizona  State  Office, 
P.O.  Box  16563.  Phoenix,  Arizona  85011, 
602  241-5515. 

SUPPLEMENTARY  INFORMATION:  On  April 

4,  laay.  v..c  i  AA  i^.t^i ;;,«  application  to 


■P.^.  ii 


I/-' 


>-^r.%  Tp:«. 
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withdraw  the  following  described  public 
land  from  application,  location  and 
entry  under  the  United  States  public 
land  laws  and  the  mining  laws,  subject 
to  valid  existing  rights 

A  portion  of  the  land  is  presently 
under  a  Bureau  of  Reclamation 
withdrawal  and  a  Recreation  and  Publ.c 
Purpose  application.  The  land  applied 
for  under  application  A-23853  is 
described  as  follows: 

CiU  and  Salt  Rivar  Mendian 

TIN..  R.  4E., 

»ec.  \7 .  N  '■^.  I 

The  area  described  aggregates  320 
acres  in  .Maricopa  County 

While  the  application  is  for  320  acres, 
the  actual  withdrawal  will  be  for  less 
than  100  acres.  To  date,  the  exact 
location  of  the  proposed  in'provements 
within  the  N''^  is  yet  to  be  deterTuncd; 
therefore,  we  are  segregating  the  entire 
N'2  Publication  for  t.he  N'-'j  at  this  time 
vmII  give  the  public  an  opportunity  for 
comments  and  the  applicant  the 
r.exibility  to  move  kvithm  an  area  and 
assure  the  best  location 

N'i'tice  IS  hereby  given  that  an 
cpportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal,  .MI  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
sulject  withdrawal  must  submit  a 
written  reques*  to  the  undersigned  offer 
within  90  days  from  the  date  of 
puhl. cation  of  this  nutice  Upon 
d-termination  by  the  authorized  officer 
that  a  public  meeting  w'!!  be  held,  a 
notice  of  time  and  place  will  be 
publ.shed  in  the  Federal  Register  at 
least  30  days  before  the  schedu'ed  date 
of  the  meeti",g.  The  application  will  be 
processed  m  accordance  with  the 
regulations  set  forth   n  43  CFR  Part  2300 

For  a  period  of  2  ye  irs  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Re^ster.  the  lands  will  be 
segregated  as  specified  aho\e  unless  the 
application  is  denied,  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Only  temporary  uses  allowable 
under  short  term  permits  may  be 
pe.-mitted  diinng  this  segregative  period 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Depart.ment  of 
Transportation.  Federal  .\viation 
Administration 
Larry  P  Bauer. 

[!tpijt\  State  Director.  Mineral  Resources. 
in  Doc.  89-10745  Filt.i  S- :v-a9;  8:45  am| 
B1».LI»»0  C00€  «1fl  H-M 


Rsh  and  Wildlife  Servica 

Coastal  Barrier  Re«ourc««  Act  (P.L 
97-3458);  Saction  4<c)<3>— Flva  yaar 
re  via  w  and  modtflcationa  to  tha 
Coastal  Barrier  Raaourcaa  System  as  a 
result  of  natural  forces 

AQENCr:  Fish  and  Wildlife  Service. 
ACTtOM:  Notice  of  Proposed  Change  in 
Coastal  Bamer  Resources  System. 

summary:  Under  the  Coastal  Barrier 
Resources  Act,  the  Secretary  of  the 
Interior  is  required  to  review  the  maps 
of  the  Coastal  Barrier  Resources  System 
(System)  at  least  once  every  five  years 
and  make  any  minor  and  technical 
m.odifications  to  the  boundaries  of 
System  units  that  the  Secretary 
determines  are  necessary  to  reflect 
changes  occurring  as  a  result  of  natural 
forces.  This  notice  announces  the 
proposed  findings  of  the  first  such 
review  of  the  System  since  the  passage 
of  the  Act. 

date:  Comments  should  be  received  on 
rr  hf-fiTP  [uly  3,  1989. 

ADDRESSES:  Comments  should  be 
directed  to  Mr,  Frank  McGilvrey. 
Coastal  Barrier  Coordinator,  US,  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240  (703/ 
358-2095) 

SUPPLEMENTAHY  INFORMATION:  Section  4 

of  the  Coastal  Barrier  Resources  Act 
(Act)  established  'he  Coastal  Barrier 
Resources  Sys'em.  as  referred  to  and 
adopted  by  Congress  Section  4(c|(3) 
states  that  the  Secretary  shall  conduct  a 
review  of  the  maps  of  the  System  at  not 
less  than  5-year  intervals,  and  make,  in 
consultation  with  approprate  Federal 
and  State  officials  such  minor  and 
technical  modifications  to  unit 
boundaries  as  may  be  necessary  to 
reflect  changes  caused  by  natural  forces 
Secretarial  Order  3093  delegated 
responsibility  fur  section  4  to  the  Fish 
and  Wildlife  Servict  (Service)  on  April 
28.1983. 

The  Service  contracted  with  the 
National  Aeronautic  and  Space 
.'\dministration  to  photograph  all  units 
<,.f  the  S>  stem  tn  1987  and  1988  using 
infra-i-ed  photography  at  1:85,000,  This 
photography  was  compared  with  1982 
photography  to  detect  changes  that  may 
have  occurred  due  to  natural  forces.  The 
Sen.  ice  has  decided  to  consider  only 
changes  caused  by  natural  forces  that 
exceed  5  percent  of  the  fastland  (that 
area  above  high  tide). 

Upon  completion  of  this  review,  only 
one  unit.  K03,  Cedar  Island.  Virginia. 
was  found  to  meet  this  criterion,  A  spit 
on  the  north  end  of  the  unit  is 
prograding  sufficiently  that  the  Service 


proposes  to  modify  the  boundary  to 
encompass  the  accreted  area. 

A  map  showing  the  proposed 
boundary  change  is  available  from  Mr 
Frank  McGilvrey  listed  in  the  addresses 
caption.  This  map  showing  the  proposed 
change  has  been  provided  to  the 
appropriate  officials,  including  the 
House  Merchant  Marine  and  Fisheries 
Committee,  Senate  Environment  and 
Public  Works  Committee,  affected 
Virginia  congressional  members,  and 
State  and  local  officials 

Date  April  10  1989. 
Susan  R.  Lamson. 

Deputy  Assista.ll  Secretary  for  Fish  and 
Wildf/e  and  Parks. 
(FR  Doc.  89-10542  Filed  5-3-89;  8:45  ami 
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Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-"368a6 

.Applicant,  Ronald  Edward  Provience,  La 
Mpsa.  CA 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas]  to  be  culled  from  the 
captive  herd  maintained  by  Mr.  F.W.M. 
Bowker,  |r..  Grahamstown.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-737035 
Applit  ant;  Pnmanly  Primates,  Inc.,  San 

Antn.nio.  TX. 

The  applicant  requests  a  permit  to 
import  one  female  chimpanzee  [Pun 
troglodytes]  from  the  Monrovia  Zoo, 
Monrovia,  Liberia,  for  purposes  of 
socialization  and  rehabilitation 
necessary  for  normalcy  and  possible 
future  release. 
PRT-736e91 
Applicant:  )-  Peter  Hill.  Cincinnati.  OH. 

The  applicant  requests  a  permit  to 
purchase  one  pair  of  captive-hatched 
vinaceous  amazon  parrots  (Amazona 
vinacea]  from  Life  Fellowhsip.  Seffner, 
Florida,  and  export  the  birds  to  Mr. 
.A.ntonio  Dedios,  Birds  International, 
Diliman.  Quezon  City,  the  Philippines, 
for  captive  breeding  purposes. 
PRT-736876 

Applicant:  Hawaii  Dept.  of  L.and  ft  Ndhiral 
Resources  Honolulu.  HL 

The  applicant  request  a  permit  to 
export  8  pairs  of  captive-hatched 


Hawaiian  ducks  (Anas  wyvilliana]  and 
8  male  and  15  female  Laysan  ducks 
[Anas  laysanensis]  to  the  Wildlife  Trust 
in  Slimbridge,  England,  for  prcpag  ition 
purposes.  All  of  the  Laysan  ducks  were 
hatched  in  captivity  except  one  female 
which  was  removed  from  the  wild  on 
Laysan  Island  in  August  1978, 
PRT-736781 
Applicant:  Wildlife  Safan  Winston,  OR, 

The  apphcant  requests  a  permit  to 
import  one  pair  of  captive-born  cheetahs 
[Acinonyx  jubatus)  from  Wisenhof 
Wildlife  Park.  Klapmuts,  Republic  of 
South  Africa  for  enhancement  of 
propagation.  The  animals  will  be 
maintained  at  Wildlife  Safari  until  Jim 
Fouts,  Tanganyika  Wildlife  Company, 
Wichita.  KS.  has  confi-ucted  adequate 
breeding  facihties,  at  which  time  the 
animals  will  be  transferred  to 
Tanganyika  Wildlife  Company. 
PRT-736731 

Applicant:  Leonard  Levearl  Walsfon,  Mobile, 

AL. 

The  applicant  requests  a  permit  to 
export  leaves  taken  from  green  pitcher 
plant  [Sarracenia  oreophila]  in  Mobile, 
Alabama, 

PRT-r36973 

Applicant:  Wyoming  Waterfowl  Trust.  Cody, 
WY. 

The  applicant  requests  a  permit  to 
export  two  (2)  male  and  two  (2)  female 
Hawaiian  (  =  nene)  geese  [Nesochen 
[  =  Branta]  sandivcensis)  that  were 
captive-hatched  at  their  facilities  to 
Miquelon  Farms,  Ltd.,  Alberta,  Canada. 
for  the  purpose  of  enhancement  of 
propagation. 
PRT-715472 

Applicant:  Dr.  lohn  Avise  University  of 
Georgia,  Athens.  GA, 

The  applicant  requests  a  permit  to 
continue  collection  and  importation  of 
eggs,  hatchlings  and  incidental 
mortalities  of  the  following  sea  turtle 
species  to  obtain  mitochondrial  DNA  for 
genetic  studies:  green  sea  turtle 
[Chelonia  mydas),  Pacific  green  sea 
turtle  (C  m.  agasiszi'].  Hawksbill  turtle 
[Eret.Dochelys  imbricata].  Kemp's  ridley 
[Lcpidochelys  kcmpi],  olive  ridley  [L. 
olivacp]  and  leatherback  turtle 
[Dermochelys  coriacea).  Researches 
will  collect  specimens  from  nesting 
beaches  throughout  the  turtles'  range. 
PRT-737148 
.Applicant:  Cincinnati  Zoo.  Cincinnati.  OH. 

The  applicant  requests  a  permit  to 
export  one  captive-born  male  ocelot 
[Felts pardalis]  to  the  Zoological  Board 
Victora,  Royal  Melbourne  Zoologic-il 
Gardens.  Victoria.  Australia  for  the 


purpose  of  exhibition.  educaUon  and 
enhancement  of  propagation. 

PRT-737142 

Applicant  AAZPA  Sumafran  Tiger  Species 
Survival  Plan  c/o,  Gerald  Brady,  Potter 
Park  Zone,  Lansing,  MI 

The  applicant  request  a  permit  to 
import  two  captive-bom  males,  one 
captive-bom  female,  and  one  wild- 
caught  female  Sumatrun  tiger  [Panthera 
tigns  sumtrae).  from  the  Jakarta 
Zollogical  &  Botanical  Gardens,  Jakarta, 
Indonesia  for  the  purpose  of 
enhancement  of  propagation. 
PRT-736125 
Applicant:  Baltimore  Zoo  Balitimore.  MD. 

The  applicant  requests  a  permit  to 
import  one  wild-caught  male  w^ite- 
naped  crane  [Grus  vpio).  that  has  been 
held  in  captivity  since  1977,  from  the 
Hong  Kong  Zoological  and  Botanical 
Gardens,  Hong  Kong  for  the  purpose  of 
enhancement  of  propagation. 

PRT-737149 

Applicant:  Columbus  Zoological  Gardens, 
Powell,  OH. 

The  applicant  requests  a  permit  to 
import  three  captive-born  female 
cheetahs  [Acmonyx  jubatus]  from  the 
Cango  Crocodile  Ranch  &  Cheetahland. 
Oudtshoom.  S.  .-Africa,  for  the  purpose  of 
enhancement  of  propagation. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432.  4401  .\',  Fairf.ix  Drive, 
Arlington,  Virguua  22201,  or  by  writing 
to  the  Director.  U,S,  Office  of 
Management  Authority,  P,0.  Box  3507, 
Arlington,  Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  these  applications  with  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  num.ber  when  submitting 
comments. 

Da'i-  April  25,  1989. 
R.K.  Robinson, 

Chief,  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

(FR  Doc.  89-10609  Filed  5-3-89:  8:45  umj 
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National  Park  Service 

Environmental  Statements;  Denali 
National  Park  and  Preserve  et  al. 

action:  Notice  of  public  hearings  for 
Draft  Environmental  Impact  Statements 
for  mining  in  three  national  park  units  in 
Alaska. 


Two  public  hearings  will  be  held  by 
the  National  Park  Service  for  the  Draft 
Environmental  Impact  Statements  on  the 
cumulative  impacts  of  mining  in  Denali 
National  Park  and  Preserve.  Wrangells- 
St.  Elias  National  Park  and  Preserve, 
and  Yukon-Charley  Rivers  National 
Preserve.  Alaska. 

The  public  is  invited  to  provide  oral  or 
written  testimony  on  the  draft 
environmental  impact  statements  and 
the  ANILCA  subsistence  810 
evaluations. 

One  hearing  will  be  held  Tuesday. 
May  16, 1989,  at  7«)  p.m..  in  the 
Westmark  Fairbanks.  Gold  Room.  813 
Noble  Street.  Fairbanks,  Alaska.  The 
second  hearing  will  be  held  Thursday, 
May  18. 1989.  at  7:00  p.m.,  in  the  Holiday 
Inn  Anchorage.  Kenai  and  Kodiak 
Rooms,  239  West  4th  Avenue. 
Anchorage,  Alaska. 

Written  comments  may  be  submitted 
to  the  National  Park  Service  at  any  lime 
during  the  60-day  public  review  period 
which  ends  June  15. 1989.  Written 
comments  must  be  sent  to  the  address 
below 

FOR  FURTHER  INFORMATION  CONTACT 

Floyd  Sharrock.  Chief.  Mineral 
Management  Division.  National  Park 
Service.  Alaska  Regional  Office.  2525 
Gambell  Street,  Anchorage,  Alaska 
99503,  telephone  (907)  257-2616, 

Date:  April  27, 1989 
Gerald  D.  Patten. 

Associate  Director,  Planning  and 
Development. 

FR  Doc.  89-10606  Filed  &-3-e9;  8:45  am] 
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Petrified  Forest  National  Pari  General 

Management  Plan 

summary:  The  National  Park  Service  is 
preparing  a  General  Management  Plan 
for  Petrified  Forest  National  Park, 
Apache  and  Navajo  Counties,  Arizona. 
Major  issues  to  be  addressed  include 
consideration  of  a  new  visitor  center  at 
Painted  Desert;  modifications  at  the 
Rainbow  Forest  area  including 
relocation  of  the  entrance  road, 
development  of  a  new  visitor  center, 
provision  of  additional  parking  and 
relocation  of  employee  housing  and 
maintenance  facilities  away  from  the 
Giant  Logs  area;  and  boundary  changes 
along  the  east  and  west  boundaries  of 
the  park.  An  environmental  assessment 
will  be  prepared  in  conjunction  with  the 
plan  to  analyze  the  potential  impacts  of 
the  proposed  actions. 

Contact  has  been  made  with  local. 
State  and  Federal  agencies  and  private 
individuals  and  organizations  in 
developing  the  plan  proposals.  Any 
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other  parties  not  contacted  are 
encouraged  to  provide  any  views  nr 
specific  suggestions  they  may  have 
regarding  the  future  management 
directions  of  the  park.  Please  address 
any  such  comments  and/or  any  requests 
for  additional  information  to  the 
Superintendent.  Petnfied  Forest 
National  Park.  P.O.  Box  217,  Petnfied 
Forest  NP.  AZ  86024.  Any  comments 
regarding  plan  considerations  should  be 
received  within  60  days  of  the 
publication  of  this  Notice. 

The  draft  General  Management  Plan  ' 
Environmental  Assessment  is  expected 
to  be  released  for  public  review  in 
October.  1988. 

D«te:  Apnl  24.  1988. 
Regional  Director.  Westem  Region. 
Stanley  T.  Albtisht 

|FR  Doc  89-10675  Filed  5-3-89:  9:45  am] 
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OfDc*  Of  Surface  Mining  Reclamation 
and  Enforcanwnt 

Information  Codaction  Submittad  to 
\h»  Otltea  of  Managamant  and  Budget 
for  Ravlaw  \>ndmr  tha  Paparworii 
Raductlon  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  materia! 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  tne  bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (1029-0080), 
Washingfoa  DC  20503.  telephone  202- 
395-734a 

r/^ye:  Training.  Examination,  and 
Certification  of  Blasters 

0MB  Number  1029-0080. 

Abstract  Section  719  of  Pub  L.  95-67 
requires  the  Secretary  of  the  Intenor  to 
issue  regulations  which  provide  for  the 
training,  examination,  and  certification 
of  persons  engaging  in  blasting  or  the 
use  of  explosives  in  surface  codl  mining 
operations. 

Bureau  Form  Number  Not  applicable 

Frequency:  One-time  requirement. 

Descriptions  of  Respondents:  Slate 
Governments. 

Estimated  Completion  Time:  4.160 
hours. 

Annual  Responses:  4. 

Annual  Reporting  Burden:  16.640 
hours. 


D-jrfc-j  Clearance  Officer  Nancy  Ann 
Baka  202-343-5«>4. 

Date  April  17  1989. 
ludith  Saunders. 

Acl.rg  Chief,  Division  of  RejiuJutory 

Development 

IFR  Do<:  89-10746  Filed  5-3-89;  8:4S  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-285] 

Decision  To  Review  Initial 
Datarmlnation;  Chamiluminescent 
Compoaitlona  and  Componanta 

In  the  mfltier  of  certain  chemiluininescenl 
compositions  and  components  thereof  and 
methods  of  using,  and  products  incorporatinji 

the  iame. 

AOCNCY:  us  International  Trade 

Commission. 
actiom:  Notice. 

summary:  Notice  is  given  that  the 
Commission  has  determined  to  review 
portions  of  the  presiding  administrative 
law  judge's  (AL|'s)  initial  determination 
(ID)  that  there  is  a  violation  of  Section 
337  of  the  Tanff  Act  of  1930  (19  U.S.C. 
1337)  in  the  above-captioned 
investigation. 

FOn  PURTHCM  m»}flMATK>N  CONTACT 
William  T.  Kane.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Tr.ide  Commission.  500  E  Street  SW., 
Washington,  DC  20438;  telephone:  (202)- 
252-1116. 

SUP(>tEIMeHTAAY  INFOMMATtON:  This 
action  IS  taken  pursuant  to  Commission 
rules  210.53-210.56  (19  CFR  210.53- 
210  ,56,  as  amended).  On  Mach  22. 1989, 
the  AL|  issued  an  ID  finding  a  violation 
of  section  337  No  petitions  for  review  or 
government  agency  comments  have 
been  received. 

Having  examined  the  record  in  this 
investigation,  including  the  ID.  the 
Commission  has  concluded  that  review 
of  portions  of  the  ID  is  warranted. 
Specifically,  the  Commission  will  review 
the  following  issue: 

whether  respondent  Societe  Prolufab  has 
contnbutorily  infringed  Registered 
Trademarii  \os  9<!5.341  or  1,141.455. 

In  connection  with  final  disposition  of 
this  investigation,  the  Commission  may 
issue  (Ij  an  order  that  could  result  in  the 
exclusion  of  the  subject  articles  from 
entn,'  into  the  United  States,  and/or  (2)  a 
cease  and  desi.st  order  that  could  result 
in  respondent  being  required  to  cease 
and  desist  from  engaging  in  unfair  acts 
in  the  importation  and  sale  of  such 
articles  Accordinjjly,  the  Commission  is 


interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effect  of  that  remedy  upon  the  public 
interest.  The  factors  that  the 
Commission  will  consider  include  the 
effect  that  an  exclusion  order  and/or 
cease  and  desist  order  would  have  upon 
(1)  The  public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  U.S.  production  of 
articles  that  are  like  or  directly 
competitive  with  those  that  are  subject 
to  the  investigation,  and  (4)  U.S. 
consximers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors  in 
the  context  of  thas  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  that  should  be  imposed. 

Written  Submissioiis 

The  parties  to  the  investigation, 
interested  government  agencies,  and 
any  other  persons  are  encouraged  to  file 
written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Parties,  government  agencies, 
and  other  persons  are  not  to  file 
submissions  pertaining  to  the  issue 
under  review,  inasmuch  as  the 
Commission  believes  that  the  evidence 
and  arguments  already  included  in  the 
record  in  this  investigation  provide  a 
sufficient  basis  for  the  Commission's 
consideration  of  the  issue.  Complainant 
and  the  Commission  investigative 
attorney  are  also  requested  to  submit  a 
proposed  exclusion  order  and/or  a 
proposed  cease  and  desist  order  for  the 
Commission's  consideration.  Written 
submissions  must  be  filed  by  May  8, 
1989.  Reply  submissions  must  be  filed  by 
May  15. 1989. 

Additional  Information 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  unless  the  information  has 


already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Conunission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  .should  grant  such 
treatment.  .See  19  CFR  201.6  Documents 
for  confidential  treatment  is  granted  by 
tlie  Commission  will  be  treated 
accordingly.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary 
Copies  of  the  nonconfidential  version 
of  the  lU  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington.  DC  20436  telephone:  (202)- 
252-1000. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202)- 
252-1810. 

C>  ordi'i    f  the  Commission. 
kenoelb  R.  Mason. 

Sfcretcn,- 

Issued:  April  24.  WHS 

\VR  Doc.  89-10637  Filod  h-J-W  8:45  am) 
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[Inv.  No.  337-TA-289I 

Comnnission  Decision  Not  To  Review 
an  Intitial  Determination  Dismissing 
With  Prejudice  and  Terminating  tt>e 
Investigaton  With  Respect  to  U.S. 
Letters  Patent  4,367,566;  Concealed 
Cabinet  Hinges  and  Mounting  Plates 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  10)  issued  by  the  presiding 
administrative  law  judge  (.^L)) 
dismissing  with  prejudice  and 
terminating  the  above-captioned 
investigation  with  respect  to  U.S.  Letters 
Patent  4.367,566  (the  '566  patent). 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  F. 
Street.  SW.,  Washington.  DC  2i)4.i6, 
ttlephone  202-252-1000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Calvin  Cobb.  Esq..  Oftice  of  the  Gf-i.>>r.i! 
Counsel,  U.S.  International  Trude 
Commission.  ,500  E  Street.  SW., 
Washi.Tgton  DC  2CM3f).  telephone  202- 

25J-1103. 

1  If'anng  impaired  individuals  are 
advised  that  information  about  this 
matttjr  can  be  obtained  by  contactms 
the  Commis.sion  s  TT)U  termin.ii.  202- 
25.:-l(n0 

SUPPl^MENTARY  INFORMATION:  On 

February  23.  1989,  Blum  filt  d  a  motion 
for  an  order  dismissmi?  the  566  patent 
from  the  investigation,  so  that  the 
investig.ition  will  prococd  only  on  the 
basis  of  complainant's  other  two  U.S. 
patents  at  issue.  Responses  to  the 
motion  were  filed  by  respondent 
Agnostio  Ferran  S.p.A.  and  the 
Commission  investigative  attorney. 

This  action  is  taken  under  the 
authority  of  Section  337  of  the  Tariff  Act 
of  1930  (19  U  S.C.  1337)  and  section 
210.53  of  the  Commission's  Interim  Rules 
of  Praclice  and  Procedure  (53  F.R.  33070, 
Aug.  29.  1988). 

By  order  of  the  Ccmimission. 
Kenneth  R.  Mason. 

.Sec  n'tary . 

Issued:  April  27, 1989. 
|FR  Dor,  89-10638  Filed  5-3-89:  8:45  am] 

BILUNG  CODE  7D20-Q2-M 


[  Investlgatiofi  No.  731-TA-423  (Final)) 

Generic  Cephalexin  Capsules  From 
Canada 

AGENCY:  United  States  International 

Trade  Commission. 
ACTION:  institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 


SUMMARY:  The  Commission  hereby  gives 

notice  of  the  institution  of  a  final 
antidumping  investigation  No.  731-TA- 
423  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
m.aterially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  generic 
cephalexin  capsules,  provided  for  under 
subheading  3004.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (formerly  provided  for  in 
item  411.76  of  the  Tanff  Schedules  of  the 
United  Stales].  That  have  been  found  by 
the  Of  part.Tienl  of  Co.mmerce.  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 


(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  iu  final 
LTFV  determination  on  or  before  June 
19. 1989.  and  the  Commission  will  make 
its  final  injury  determination  by  August 
10, 1969,  (see  sections  73S(a)  and  735(bJ 
of  the  act  (19  U.S.C  1673d(a)  and 
1673(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207, 
as  amended,  53  FR  33041  et.  seq.  (August 
29. 1988)  and  54  FR  5220  et.  seq. 
(February  2. 1989)).  and  part  201, 
subparts  A  through  E  (19  CFR  part  201 ). 
EFFECTIVE  DATE:  April  12. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lisa  Zanetti  (202-252-1189).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000 

SUPPLEMENT  ARV  INFORM/i,  T'C>N: 

BuLfii^rounii. —This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  generic  cephalexin  capsules 
from  Canada  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  thf 
act  (19  U.S  C  1673).  The  investigation 
was  requested  in  a  petition  filed  on 
October  27, 1988,  by  Biocrafl 
Laboratories.  Inc.,  Elmwood  Park.  N].  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and.  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  threatened  with  material 
injury  by  reason  of  imports  of  the 
subject  merchandise  (53  FR  51327. 
December  21. 1988). 

Participation  in  the  investigation.— 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
i  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
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be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  lat« 
entry  for  good  Cduse  shown  hy  the 
person  deslnns  to  file  the  entry. 

Pvblic  semce  /;s/.— Pursuant  to 
i  :01.n(d)  of  the  Comn^.ission's  rules  (19 
CFR  201. n(d)),  the  Secretary  will 
prepare  a  public  service  list  containinjj 
!he  namcH  and  addres.scs  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigiition  upon  the  evpirnlion 
of  the  period  for  filing  entries  of 
appearance.  In  accordance  wiih 
i  201, 16(c)  and  207,3  of  the  rules,  ds 
amended.  (19  CFR  201.16(c)  and  207.3.  as 
amended),  each  document  filed  by  n 
party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the  publ.i. 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  fur 
filing  without  a  certificate  of  service. 

Limited  disclpsiire  of  hiia  'nrss 
proprietary  information  under  a 
protective  order  and  business 
proprietary  Information  service  list. — 
Pursuant  to  section  20", "(al  of  the 
Commission's  rules  (19  CFR  207,7(a|  .is 
amended),  the  Secretary  wil!  make 
available  busin<;ss  proprietary 
information  gathered  in  this  final 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  t'le  Federal 
Re^ster.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  w;l'.  rmi 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  uf 
service  indicating  that  it  has  been 
served  on  all  parties  that  are  aulh(irr/.-<i 
to  receive  such  inf(-rni<(!ion  under  a 
protective  order 

Sta''f  report  —I'hf  pre'-.i  .im;^  siafl 
report  in  this  investigation  wll  be 
placed  in  the  nonpublic  record  on  lune 
13.  19«9.  and  a  publx  versum  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  C(ir;'.niission's  rules  (19  CFK 

207.21). 

//rt;,-/;?V  — I'he  Commission  will  hold 
H  hearing  in  connection  with  this 
investigation  beginning  at  9-:t0  a.m.  on 
[line  28,  1989,  at  the  I!  S  International 
Trade  Commission  Building,  500  F  Street 
SW..  Washington.  DC  Requests  to 
appear  at  the  hearing  should  he  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  Lter  than  the  clo.se  of 
business  [SAS  p  m  |  on  June  19,  1989.  All 
persons  desinng  to  appeir  at  the 
hearing  and  m.ike  oral  presentations 
should  nie  prphe.iruiy  briefs  and  attend 


a  prehearing  conference  to  be  held  at 
9.60  a.m.  on  June  23, 1989.  at  the  U.S. 
International  Trade  Commission 
nuilding.  The  deadline  for  filing 
prehearing  briefs  is  June  23, 1989. 

Testimony  at  the  public  hearing  is 
governed  by  section  207.23  of  the 
Commission's  rules  (19  CIK  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  m.aterial  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
he  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
sut>mit1ed  a!  least  three  (3)  working 
diivs  prior  to  the  hearing  (see 
5  ^01  6(b|(2]  of  the  Commission's  rules 
1 14  CFR  201. 6(b)(2))). 

Written  submissions. — All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  §  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  S  207  24  (19  CFR  207  24) 
and  must  be  submitted  not  Inter  than  the 
close  of  business  on  |uiy  5.  1989.  In 
addition,  any  person  who  has  not 
ente.-ed  an  appearance  as  a  party  to  the 
investigation  may  submit  a  v\Titten 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
July  5,  1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
w  ith  the  Secretary  to  the  Commission  in 
accordance  with  section  201  8  of  the 
Commission's  rxiles  (19  201  «)  .Ml 
written  submissions  except  for  business 
proprietary  data  will  be  av.iiiable  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  ihe  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietarv 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  S  201.6  and 
207.7  of  the  Commission's  rules  (19  Ch'R 
201.6.  as  amended,  54  KR  13b"7  (April  5. 
1989)  and  20".7.  as  amended). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commi-ssion's  rules  (19  CF'R  207.7(a).  as 
amended)  may  comment  on  such 
information  in  their  prehearing  and 
posthearing  briefs,  and  may  also  file 
addition  written  comments  on  such 


inform.ation  no  later  than  July  10,  1989. 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs. 

Authority. — This  investigation  is 
being  conducted  under  authority  of  the 
Tariff  Act  of  19,30.  title  VII.  This  notice  is 
published  pursuant  to  §  207.20  of  the 
Commission's  rules  (19  CFR  207. 20J. 

Dy  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secrcta.'-y 

Issued:  April  2(>.  1969 
(IT?  Doc.  8»-10Ca9  Filed  5-.>-^9:  8:45  am) 
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llnv.  No.  337-TA-2861 

Certain  Track  Lighting  System 
Components,  Including  Plugboxes; 
Commission  Determinations  Not  To 
Review  Initial  Determinations 

agency:  U  S.  International  Trade 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 

the  Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
(Orders  Nos.  25  and  26)  terminating  the 
above-captioned  investigation  as  to, 
respectively.  Marvin  Electric 
Manufacturing  Co..  d/b/a  Marco 
(Marco),  and  F^rogress  Lighting.  Inc. 
(Progress),  on  the  basis  of  consent 
orders. 

ADDRESSES:  Copies  of  the  consent 
orders,  the  IDs.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
Intfirnationai  Trade  Commission.  500  E 
Street  SW..  Washington,  DC  20436. 
telephone  202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ceorge  Thompson.  Esq..  Office  of  the 
Cleneral  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW,, 
Washington.  DC  204,36.  telephone  202- 
252-1090,  ilearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
Ihe  Commission  TDD  terminal  on  202- 
2r)2  IRIO. 

SUPPLEMENTARY  INFORMATION:  ( )n 
March  8. 1989.  complainant  Cooper 
Industries.  Inc.  and  respondent  Marco 
lointly  moved  (Motion  No.  286-33)  to 
terminate  the  investigation  as  to  Marco 
on  the  basis  of  a  proposed  consint 
order  On  March  10. 1989.  Cooper  and 
Maico  jointly  moved  , Motion  No.  236- 


35)  to  substitute  an  amended  consent 
order  and  exhibit  3  thereto  and  provide 
supplementary  material.  The 
Commission  investigative  attorney  does 
not  object  to  the  substitute  proposed 
consent  order.  On  March  22. 1989,  the 
presiding  administrative  law  judge  (ALJj 
issued  an  ID  granting  the  joint  motion  to 
terminate  the  investigation  with  respect 
to  respondent  Marco  on  the  basis  of  the 
consent  order.  The  Commission  has 
received  no  petitions  for  review  of  the 
ID  nor  any  comments  from  other 
government  agencies  or  the  public- 

On  March  8. 1989,  complainant 
Cooper  Industries.  Inc.  and  respondent 
Progress  Lighting.  Inc.  (Progress)  jointly 
m.oved  (Motion  No.  286-34)  to  terminate 
the  investig;ition  as  to  Progress  on  the 
basis  of  a  proposed  consent  order.  On 
March  10, 1989.  Cooper  and  Progress 
jointly  moved  (Motion  ,\o.  286-36)  to 
substitute  an  amended  consent  order 
and  exhibit  3  thereto  and  provide 
supplementary  material.  The  LA  did  not 
object  to  the  substitute  proposed 
consent  order.  On  March  22. 1989,  the 
presiding  ALJ  issued  an  ID  granting  the 
joint  motion  to  terminate  the 
investigation  with  respect  to  respondent 
Marco  on  the  basis  of  the  consent  ord'T 
The  Commission  has  received  no 
peUtions  for  review  of  the  ID  nor  any 
comments  from  other  government 
agencies  or  the  public 

Under  both  the  Commission's  current 
and  proposed  rules  concerning  advisory 
opinions,  19  CfT?  211.54(b)  and  proposed 
19  CFR  211.59(a)  (53  Fed.  Reg.  40453, 
40458  (Oct.  17. 1988)).  respectively,  the 
Commission  has  discretion  to  determine 
whether  it  will  issue  an  advisory 
opinion  following  a  request  by  an 
appropriate  party.  Nonrevicw  of  the 
subject  IDs  should  not  be  constmed  as  a 
waiver  of  the  Commission's  discretion 
concerning  the  issuance  of  advisory 
opinions. 

Termination  of  the  investigation  as  to 
respondents  Marco  and  Progress  on  the 
basis  of  the  consent  orders  furthers  the 
public  interest  by  conserving 
Commission  resources  and  those  of  the 
parties  involved. 

These  actions  are  taken  under 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  2ia53  of 
the  Commission's  interim  Rules  of 
Practice  and  Procedure. 

Dy  order  of  the  G)mmi.ssion. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  April  28,  1989 
[FR  Doc.  89-10640  Filed  5-3-89;  8:4.^  am| 
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(Investigation  ^to.  731-TA-238  (Final)  1 

12- Volt  Motorcycle  Batteries  from 
Taiwan;  Antidumping  Investigation 

AGENCY:  United  States  International 

Trade  Commission. 
ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connectifjn  with  the  investigation. 

SUMMARY:  The  Com.mission  hereby  gives 

notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
238  (Final)  under  Section  735(b)  of  the 
Tariff  Act  of  1930  (19  USC  1673dlb) 
(the  aiJ]  to  determines  whether  an 
industry  in  the  United  States  is 
materially  mtured.  or  is  fhreateneu  with 
material  in)ur\ ,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  T.jiwnn  of  12-voll 
motorcycle  batteries,  provided  for  in 
subheading  8507,10.00  of  the 
1  iarmonized  Tanff  Schedule  of  the 
United  Stales  (formerly  provided  for  in 
Item  683.01  of  the  Tariff  Schedules  of  the 
United  States),  that  have  been  found  by 
the  Department  of  Commerce  in  a 
preliminary  determination,  to  be  sold  in 
the  IJnited  States  at  less  than  fair  value 
(LTFV),  Unless  the  investigation  is 
extended.  Commerce  w-ill  mai<e  its  final 
LTFV'  determination  on  or  before  June 
22. 1989.  and  the  Commission  will  make 
its  final  injury  determination  by  August 
16.  1989  (see  sections  735iaJ  and  735(b) 
of  the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  .A  and  C  (19  CFR  207,  as 
amended,  53  FR  33041  et  seg  (August  29. 
1988)  and  54  IT*  5220  et  seq  (February  2, 
1989!),  and  part  201,  subparts  A  through 
E  (19  CFR  part  201),  as  amended,  54  FR 
\i672et  srg  (April  5,  1989), 
EFFECTIVE  DATE:  April  18.  19H;J 
FOR  FURTHER  INFORMATION  CONTACT: 

Woodley  Timberlake  (202-252-1188), 
Offit  e  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW„  Washington.  DC  20436. 
Heanng-impaired  individuals  are 
advised  that  in.''orma;;on  on  this  matter 
can  be  obt  lined  by  contacting  the 
CommLssions  TDD  terminal  on  202-252- 
IfllO  Persons  with  mobility  impairments 
v\'ni  will  need  special  assistance  in 
gaming  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 
Bai..Iigroi.:id — This  tnvesligdt.un  is  being 


instituted  as  a  result  of  an  affirmative 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  12-volt  motorcycle  batteries  from 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  on  January 
11, 1985.  by  General  Battery  Corp. 
(GBC),  Reading.  PA.  The  petition  was 
later  amended  to  include  as  cch 
petitioner  Yuasa-Ceneral  Battery 
Corporation,  which  together  with  GBC 
comprised  the  bulls  of  the  U.S.  industry 
producing  12-voll  motorcycle  batteries. 
(The  petitioner  is  now  Yuasa-Exide 
Battery  Corporation,  a  successor  entity 
to  the  original  petitioners.)  In  response 
to  that  petition  the  Commission 
conducted  a  preliminary  antidumping 
investigation  and.  on  the  basis  of 
information  developed  during  the  course 
of  the  investigation,  determined  that 
there  was  no  reasonable  indication  thai 
an  industry  in  the  United  Slates  was 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports  of 
the  subject  merchandise. 

On  May  22. 1987,  the  Court  of 
International  Trade  affirmed  Ihe 
Commission's  preliminary  determination 
of  no  reasonable  indication  of  material 
injury  lo  the  domestic  industry  by 
reason  of  subject  imports,  but  remanded 
for  reconsideration  the  Commission's 
determination  with  respect  to  the  issue 
of  whether  there  is  a  reasonable 
indication  of  threat  of  material  rnjnry  to 
the  domestic  industry  by  reason  of  the 
subject  imports.  On  July  6. 1987.  the 
Commission  determined,  having 
reconsidered  the  record  in  its  entirety, 
that  there  was  no  reasonable  indication 
of  threat  of  material  injury  to  the 
domestic  industry  by  reason  of  the 
subject  imports,  and  provided  its  views 
to  the  Co'irt  of  International  Trade.  On 
July  12. 1988.  the  Court  of  International 
Trade  reversed  the  Commission's 
determination  and  ordered  the 
Commission  to  issue  an  affirmative 
preliminary  determination  with  respect 
to  the  question  of  reasonable  indication 
of  threat  of  material  injury  to  the  12-volt 
motorcycle  battery  industry  in  the 
United  States  by  reason  of  imports  of 
such  merchandise  from  Taiwan. 

Participation  in  the  investigation. — 
Persons  wishing  lo  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's  rules 
(19  CFR  201.11).  not  later  than  twenty- 
one  (21)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  ihis  dale 
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will  be  referred  to  the  Chairman,  who 
will  determine  whether  to  accept  the 


should  file  p'-eheanng  briefs  and  attend 
H  prehearing  conference  to  be  held  at 

Q  Ul  ;*  m    nn  liinp  V)    1 9ft9    (it  the  IIS. 


information  no  later  than  July  20, 1989, 
Such  additional  comments  must  be 
limited  to  comments  on  business 
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railroad  to  repay  investor  debt  taken  on 
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summary:  On  May  3,  1989,  'he 
Commission  served  a  decision  to  update 


past  violations.  The  proposed  consent 
decree  requires  En-Pro  Contractors.  Inc. 
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will  be  referred  to  the  Chiiirmun.  who 
will  determine  whether  to  accept  the 
late  entr>'  for  good  cause  shown  by  Iht; 
person  desiring  to  file  the  entry. 

Public  scrvicv  //.s7  — PursuHnt  to 
(w;ction  201. Hid)  of  the  Commission's 
rul.'S  (19  CFR  201  n(d]).  the  Secreljry 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  p«-r8on8,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  sections  201  16(c)  and 
207.3  of  the  rules,  as  amended  (19  CFR 
201.16(c)  and  207.3,  as  amended),  each 
document  filed  by  a  party  to  the 
investigution  must  be  served  on  all  other 
parties  to  the  investigation  las  identified 
by  the  public  service  list),  and  a 
certificate  of  service  must  accompan> 
the  document.  The  S€cretar>'  will  not 
accept  a  document  for  filin«  without  a 
certificate  of  service. 

Limited  disclosure  a>  busnu^as 
proprietary  ink)rmction  under  a 
protective  order  and  business 
prvprietarty  information  service  list. — 
Pursuant  to  }  207.7(a)  of  the 
Commission's  rules  (19  CYR  207.7(al.  as 
amended),  the  Secretary  will  mai^e 
available  business  proprietary 
information  gathered  in  this  final 
investigation  to  authorized  applicaiitt. 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  hst  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary'  information  under  a 
protective  order.  The  Secretary  wil!  not 
accept  any  submission  by  p..rties 
containing  business  proprietary- 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order 

Stat'f  report.— The  prehr.inng  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on  June 
16,  1989,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  Commission's  rules  (19  CFR 
207,21), 

//t.'C7r;V;,V,— The  Commission  will  hold 
a  heanng  in  connection  with  this 
investigation  beginning  at  9-,30  a,m,  on 
|uly  6,  1989,  at  the  US,  International 
Trade  Commission  Building.  500  E  Street 
SVV,.  Washington.  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Com.mission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  June  29,  19fi9.  All 
persons  desiring  to  appear  at  the 
heanng  and  make  oral  presentations 


should  file  p'-eheanng  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9;.K)  am.  on  [une  30.  1989,  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  |une  29, 1989. 

Testimony  at  the  public  hearing  is 
governed  bv  section  207.23  of  the 
Commission  s  rules  (19  CFR  207,23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  materia!  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
m.iterials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
bu.8;nes8  proprietary  materials  must  he 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see  section 
201  B(b)(2)  of  the  Commission's  rules  (19 
CFR201,6(b)|2])). 

Written  submission.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hea.'ing  should  be  included  in  prehearing 
briefs  in  accordance  with  8  207,22  of  the 
Commission's  rules  (19  CFR  207,22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  §  20", 24  (19  CFR 
207  24)  and  m.ust  be  submitted  not  later 
than  the  close  of  business  on  [uly  14. 
1989  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
sul>|ect  of  the  investisation  on  or  before 
|alv  14.  1989 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  S<!cretary  to  the  Commission  in 
accordance  with  i  201,8  of  the 
Commissions  rules  (19  CFR  201,9).  All 
wrifen  submissions  except  for  business 
prupnetary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (845  a,m.  5:15  p,m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
p,'-opnetary  treatment  must  conform 
with  the  requirements  of  §§  201,6  and 
207  7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(al  of  the 
Commission's  rules  ((19  CTO  207.7(a),  as 
amended)  may  comment  on  such 
infumation  in  their  prehearing  and 
posthearing  briefs,  and  may  also  file 
additional  written  comm.ents  on  such 


information  no  later  than  )uly  20, 1989, 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.20  of  the  Commissions 
rules  (19  CFR  207.20). 

By  order  of  the  Commi8,sion. 
Kenneth  R.  Mason, 
Secntciry. 

Issued:  April  28,  1989. 
|FR  Doc.  89-10641  Filed  5-3-89;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  480) 

Chicago  and  North  Western 
Transportation  Co.;  Transportation 
Ramifications  of  Acquisition  by 
Japonica  Partners 

Decided:  May  1.  1989. 

The  Commission  will  hold  a  public 
hearing  on  May  9. 1989.  at  10:00  a.m..  in 
Hearing  Room  A  of  its  Washington.  DC. 
Office  to  gather  information  and  review 
the  nature  and  ramifications  of  the 
possible  takeover  of  the  Chicago  and 
North  Western  Transportation  Company 
("CNW")  by  Japonica  Partners 
("Japonica").  as  such  may  relate  to  our 
responsibilities  and  the  public  interest 
under  the  Rail  National  Transportation 
Policy,  49  U.S.C,  10101a  ("RNTP"),  and 
the  requirements  of  the  Interstate 
Commerce  Act.  49  U,S,C.  10101,  et  scq. 
( "ICA").  This  hearing  will  inquire  into 
our  concerns  regarding  such  matters  as 
the  nature  of  the  transaction,  the 
financial  situation  of  the  carrier  after 
consummation,  future  plans  for 
continuance  of  present  rail  services  (or 
their  termination  or  other  disposition), 
and  effects  of  the  plans  or  actions 
contemplated  on  the  public  interest  as 
expressed  in  the  RNTP  and  the  ICA. 

By  letter  of  April  27. 1989,  the 
Chairman  and  Ranking  Minority 
Member  of  the  Surface  Transportation 
Subcommittee  of  the  United  States 
Senate  Committee  on  Commerce, 
Science  and  Transportation,  and  two 
other  Senators,  requested  that  we 
review  and  report  back  to  them  our 
findings  on  all  aspects  of  the 
transportation  ramifications  of  this 
proposed  transaction,  including 
specifically  (1)  the  transportation 
ramifications  of  a  sale  of  an  entire 
railroad  and  the  sale  of  pieces  of  a 


railroad  to  repay  investor  debt  taken  on 
in  an  acquisition  of  a  railroad;  (2)  the 
impact  on  the  to-be-acquired  railroad  if 
the  Powder  River  Basin  line  is  sold, 
leased,  or  leveraged;  (3)  the  impact  on 
competition  and  Powder  River  Basin 
coal  rates  if  the  Powder  River  Basin  line 
is  sold,  leased,  or  leveraged;  and  (4)  the 
identify  of  the  investors  in  Japonica,  and 
any  affiliations  they  may  have  with 
carriers  regulated  by  this  Commission 
under  the  Interstate  Commerce  Act.  The 
request  is  with  a  view  toward  our 
recommending  legislation  if  we  consider 
such  to  be  necessary,  or  the  assertion  of 
our  jurisdiction  over  the  transaction. 

Pursuant  to  49  U.S.C,  10321  (our 
general  authority  to  obtain  and  report  on 
information  from  any  person  regarding 
transactions  involving  carriers  subject 
to  our  regulation)  and  49  U.S.C.  10311 
(our  authority  to  make  recommendations 
at  any  time  for  additional  legislation 
related  to  regulation  of  transportation 
we  believe  to  be  necessary), 
representatives  of  the  CNW  and 
Japonica  are  requested  to  appear,  to 
present  testimony  before,  and  submit 
documentation  to  the  Commission 
regarding  all  of  the  above  indicated 
matters  of  concern.  Other  interested 
parties  are  invited  to  present  their  views 
on  these  matters.  We  are  directing  that 
this  order  be  served  on  appropriate 
public  Federal  and  State  officials, 
employee  representatives,  shipper 
groups,  and  other  affected  citizens. 
Persons  submitting  statements  and 
documentation  should  submit  15 
(fifteen)  copies  to  the  Commission 

To  the  extent  possible,  parties  shall 
advise  the  Commission's  Secretary. 
Noreta  R.  McGee  (202-275-7428),  by  400 
p.m.  on  May  8. 1989.  of  their  intent  to 
participate.  We  will  do  our  best  to 
accommodate  all  persons  wishing  to 
participate  in  this  hearing. 

Persons  wishing  further  information 
on  this  proceeding  should  contact: 
Patricia  A.  Hahn.  Associate  General 
Counsel,  (202)  275-7312. 

By  the  Commission,  Chairman 
Gradison,  Vice-Chairman  Simmons. 
Commissioners  Andre,  Lambolev.  and 
Phillips. 

Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  a9-10833  Filed  ^3-89;  8:45  am] 
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[Ex  Parte  No.  478] 

Railroad  Cost  of  Capital,  1988 

AQENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision. 


summary:  On  May  3.  1989,  the 
Commission  served  a  decision  to  update 
its  estimate  of  the  railroad  industry's 
cost  of  capital  for  1988  The  rompo'site 
cost  of  capital  rate  for  198a  is  found  to 
be  11.7  percent,  based  on  a  current  cost 
of  debt  of  9.7  percent,  a  cost  of  preferred 
equity  capital  of  7,1  percent,  a  cost  of 
common  equity  capital  of  12,7  percent, 
and  a  31,0  percent  debt/0,6  percent 
preferred  equity/68,4  percent  common 
equity  capital  structure  mix  The  cost  of 
capital  finding  made  m  this  proceeding 
will  enable  the  Commission  to  make  its 
annual  determination  of  railroad 
revenue  adequacy  for  1988, 
FO«  FURTHER  INFORMATION  CONTACT: 
Ward  L,  Ginn,  |r ,  (202)  27,5-7489  (TDD 
for  hearing  impaired:  (202)  275-1721,) 
SUPPLEMENTARY  INFORMATION:  The  cost 
of  capita!  finding  in  this  decision  should 
be  utilized  to  evaluate  the  adequacy  of 
railroad  revenues  for  1988  under  the 
standards  and  procedures  promulgated 
in  Standards  for  Railroad  Revenue 
Adequacy.  3  I.C.C.  2d  261  (1986).  This 
finding  may  also  be  utilized  m 
proceedings  involving  the  prescription  of 
maximum  reasonable  rate  levels. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from.  Dynamic 
Concepts,  Inc,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  Telephone:  (202) 
289-4357/4359,  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  April  27, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 

Andre,  l^mboley,  and  Phillips. 

Noreta  R.  McCee. 

Secrelary- 

|FR  Doc  8<^  i()»>a3  Filed  5-3-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
polity  at  28  CFR  50,7,  notice  is  hereby 
given  that  on  April  19. 1989,  a  proposed 
consent  decree  in  United  States  v.  En- 
Pro  Contractors.  Inc.,  Civil  Action  No.  }- 
C-89-68,  was  lodged  with  the  United 
Stales  District  Court  for  the  Eastern 
District  of  Arkansas.  The  complaint  filed 
by  the  United  States  alleged  violations 
by  the  defendant  of  the  Clean  Air  Act 
and  the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (.N'ESHAPj  for 
asbestos  The  complaint  sought 
injunctive  relief  and  civil  penalties  for 


past  violations.  The  proposed  consent 
decree  requires  En-Pro  Contractors,  Inc. 
to  comply  with  the  Clean  Air  Act  and 
the  asbestos  NESHAP  in  the  future  and 
imposes  a  $19,190  civil  penalty  for  past 
violations  of  the  Act  and  the  Standard. 

For  the  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  En-Pro  Contractors. 
Inc..  Department  of  Justice  reference 
number  90-S-2-1-1276. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  327  Post  Office  and 
Courthouse  Building.  600  West  Capitol. 
Uttle  Rock,  Arkansas  72203  and  at  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency.  1445  Ross  Avenue. 
Dallas.  Texas  7520Z  The  proposed 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1748, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20530,  or  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington.  DC  20044.  When  requesting 
a  copy,  please  refer  to  United  States  v. 
En-Pro  Contractors.  Inc.,  Department  of 
Justice  90-5-2-1-1276. 
Donald  A.  Cair, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  89-10694  Filed  5-3-89;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  o<  ^.^^Si  — 
X/Open.  Ltd. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C,  4301  et  seq,  {"the  Act"),  X/Open, 
Ltd.  ("X/Open")  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  on  April  4, 1989, 
disclosing  additions  to  its  membership. 
The  additional  written  notification  was 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act, 
which  limit  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 
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On  October  19,  1988,  X/Open  filed  its 
original  notification  pureuant  to  section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Ragistsr  pursuant  to  section  6(b)  of  the 
Act  on  November  18. 1988  (53  FR  46128) 

The  identities  of  the  new  members  of 
X/Open  are  set  forth  below: 

Apollo  Computer  Inc..  330  BiUenca 
Road.  Chelmsford.  MA  01824;  NEC 
Corporation,  Daito  Tamachi  Building  14- 
22  Shibaura  4-Chome  Minato-ku.  Tokyo 
108  japan;  Hitachi  Limited.  Hitachi 
Omori  2nd  Building  27-18,  Minami  Oi  6- 
Chome  Shinagawa.  Tokyo  140  Japan; 
and  Prime  Computer  Inc.,  Prim  Parkway 
Natick.  MA  01780. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  X/Open. 
loMph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc  Se-lOeeS  Filed  S-a-a*,  a:45  am) 
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Notice  Ptjrtuant  to  ttie  Natiortal 
Cooperative  Reaearch  Act  of  1984 
Semiconductor  Reaearcti  Corp. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  15 
U.S.C.  4301  et  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC")  on  March  29. 1989,  filed  a 
wntten  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes  in  the  membership  of  SRC.  The 
changes  consist  of  the  addition  of 
Microelectronics  and  Computer 
Technology  Corporation  and  the 
deletion  of  the  Semi  Chapter,  the 
members  of  which  are  the  following 

AG  Associates 

Amencan  Technical  Ceramics  , 

ASYST  Technologies.  Inc.  ' 

Coors  Ceramics  Company 

F-.Tiergent  Technologies  Corporaiion 

FSI  Corporation 

Hercule*  Specialty  Chemicals  Company 

Ion  Implant  Sen,ices 

Lehishton  ElKCtronics.  Inc. 

Logical  Soluiions  Technology,  Inc. 

VtacDermid  Inc 

Mirrion  Corpora!. on 

Op'icai  Specialties.  Inc. 

Genus.  Inc. 

Pacific  Western  Systems,  Inc. 

Peaii  Systems,  Inc. 

Sage  Enterprises,  Inc 

The  SEMI  Group.  Inc. 

SILVACO  Data  Systems 

SOmO  Engineered  Mdterials  Company 

So!>d  State  Equipment  Corporaiion 

Technology  Modeling  .Ai'ociates,  Inc. 

Thermco  Systprrs.  Inc.  . 

VI.SI  Standards.  Inc.  1 

llic  SRC  filed  its  notification  of  these 
membership  changes  for  the  purposes  of 


extending  the  Act's  provisions  limiting 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  section  6(b)  of  the  Act.  the 
identities  of  the  parties  of  the  SRC  and 
the  SRC's  general  area  of  planned 
activity  are  given  below. 

The  SRC  is  a  joint  venture  which,  with 
the  addition  and  deletion  of  the 
previously  identified  companies, 
comprisea  the  following  members: 

Advanced  Micro  Devices.  Incorporated 

Applied  MateriaU,  Inc. 

AT*T  Technology.  Incorporated 

Control  Data  Corporation 

Digital  Equipment  Corporation 

E.l  du  Pont  de  Nemours  »  Company 

Eastman  Kodak  Company 

F:<iton  Corporation 

E  Systems.  Incorporated 

General  Electric  Company/RCA 

General  Motors  Corporation 

Harris  Corporation 

Hewlett-Packard  Company 

Honeywell,  Incorporated 

IBM  Corporation 

Intel  Corporation 

LSI  Logic  Corporation 

.Microelectronics  and  Computer  Technology 

Corporation 
Micron  Technology.  Inc. 
Motortjia.  Incorporated 
National  Semiconductor  Corporation 
NCR  Corporation 
Ptrkm-Elmer  Corporation 
Rockwell  International  Corporation 
SEMATF.Cli  Inc. 
Silicon  Systema.  Incorporated 
Texas  Instruments.  Incorporated 
Un.on  Carbide  Corporation 
Vanan  Associates,  Incorporated 
VVestir.ghouse  F.lectnc  Corporation 
Xerox  Corporation 

The  SRC's  purpose  is  to  plan, 
promote,  coordinate,  sponsor,  and 
conduct  research  supportive  of  the 
sem. conductor  industry  and  directed 
toward' 

1.  Increasing  knowledge  of 
semiconductor  materials  and 
phenomena,  and  of  related  scientific  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semironduclars: 

2.  Developing  new  and  more  efficient 
designs  and  manufacturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies; 

4.  Irrreasmg  the  number  of  scientists 
and  engineers  proficient  in  research. 
development,  and  manufacture  of 
semiconductor  devices; 

5.  Increasing  industry-university  ties. 
establishing  university  semiconductor 
research  centers  with  major  long-term 
research  thrusts,  and  developing 
university  semiconductor  research 
activities  with  more  precisely  defined, 
short-term  objectives; 


6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  field; 

8.  Decreasing  fragmentation  and 
redundancy  in  United  States 
semiconductor  research; 

9.  Establishing  advanced  research 
efforts  for  critical  semiconductor 
technology  areas  that  are  beyond  the 
individual  resources  of  many  SRC 
members;  and 

10.  Promoting  efficient  commvmication 
of  research  results  to  SRC  members  and 
to  the  United  States  semiconductor 
community  as  a  whole. 

On  January  8, 1985.  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  ("the  Department")  published  a 
notice  in  the  Federal  Registisr  pursuant 
to  section  6(b)  of  the  Act  on  January  30, 
1985  (50  FR  4281).  SRC  filed  additional 
notifications  on  June  6, 1985,  November 
4, 1985.  February  19. 1986,  and 
September  11. 1987,  notice  of  which  the 
Department  published  on  June  28, 1985 
(50  FR  28850).  December  24. 1985  (50  FR 
52568),  March  18, 1986  (51  FR  9287),  and 
October  9. 1987  (52  FR  37849). 
respectively.  SRC  also  filed  additional 
notifications  on  December  19, 1986  and 
January  30. 1987;  the  Department 
published  notice  of  both  on  February  13, 
1987  (52  FR  4671).  SRC  also  filed  an 
additional  notification  on  December  13, 
1988.  notice  of  which  the  Department 
published  on  January  13, 1989  (54  FR 
1454).  SRC  also  filed  additional 
notifications  on  January  31. 1989  and 
February  10. 1989;  the  Department 
published  notice  of  both  on  March  13, 
1989  (54  FR  10456). 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc  89-10696  Filed  5-3-89;  8:45  am) 
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Notice  Purauant  to  ttie  National 
Cooperative  Reaearch  Act  of  1984 
Software  Productivity  Conaortium 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (the  "Act"),  the 
Software  Productivity  Consortium 
("SPC")  on  March  23. 1989.  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  the  membership  of  SPC  by  the 
withdrawal  cf  Allied  Corporation  and 
the  admission  of  Hughes  Aircraft 


Company  and  Rockwell  International 
Corporation.  The  additional  notification 
was  filed  for  the  purpose  of  maintaining 
the  protections  of  the  Acts  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  SPC  and  its  general  areas 
of  activity  are  given  below, 

SPC,  with  the  withdrawal  of  Allied 
Corporation  and  the  admission  of 
Hughes  Aircraft  Company  and  Rockwell 
International  Corporation,  consists  of 
the  following  firms:  The  Boeing 
Company:  Ford  Aerospace  Corporation; 
General  Dynamics  Corporation: 
Grumman  Corporation;  Harris 
Corporation;  Hughes  Aircraft  Company; 
Lockheed  Missiles  &  Space  Company, 
Inc.;  Martin  Marietta  Corporation; 
McDonnell  Douglas  Corporation; 
Northrop  Corporation;  Rockwell 
International  Corporation;  TRW  Inc.; 
United  Technologies  Corporation;  and 
Vitro  Corporation.  The  nature  and 
objectives  of  the  venture  remain  as 
described  in  the  original  notification  to 
the  Attorney  General  and  the  Federal 
Trade  Commission. 

On  December  21, 1984,  SPC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act,  notice  of  which  was 
published  by  the  Department  of  Justice 
("the  Department")  pursuant  to  section 
6(b)  of  the  Act  on  January  17, 1985  (50 
FR  2633),  SPC  filed  additional 
notifications  on  April  23, 1985, 
September  24,  1985,  December  10,  1985, 
and  February  13. 1986.  notice  of  which 
the  Department  published  on  May  21, 
1985  (50  FR  20954),  October  22, 1985  (50 
FR  42786),  January  13, 1986  (51  FR  1450). 
and  March  11. 1986  (51  FR  8373), 
respectively.  SPC  also  filed  additional 
notifications  on  December  19, 1988  and 
December  27, 1988,  notice  of  which  the 
Department  pubHshed  on  January  31, 
1989  (54  FR  4922). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-10697  Filed  5-3-89:  8:45  am) 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Study  to  Evaluate  Conditions  in 
Juvenile  Detention  and  Correctional 
Facilities 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

Program  Announcement:  Study  to 
Evaluate  Conditions  in  Juvenile 
Detection  and  Correctional  Facilities. 
summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 


Vi2 


pursuant  to  section  248(p)(l)  of  the 
Juvenile  Justice  and  Delinquency 
Preven'ion  Act  of  1974  42  U.S.C.  5601  et 
seq..  as  amended  by  the  [uvenile  Justice 
and  Delinquencj  Prevention 
Amendments  of  1988.  Subtitle  F  of  Title 
VII  of  Pub,  I,.  100-690,  November  18, 
19a8,  announces  a  new  research 
initiative  to  evaluate  conditions  in 
juvenile  detention  and  correctional 
facilities,  to  determine  the  extent  to 
which  such  facilities  m.eet  recognized 
national  standards,  and  to  make 
recommendations  to  improve  the 
conditions  in  these  facilities. 

The  purpose  of  this  initiative  is  to 
review  systematically  the  conditions  of 
confinement  in  juvenile  d.Mention  and 
correctional  facilities  in  the  United 
States  and  to  determine  the  extent  to 
which  those  conditions  comply  with 
existing  recognized  national  standards. 
A  major  product  of  this  project  will  be  a 
summary  of  the  results  for  OIJDP  to  use 
in  preparing  a  report  to  the  Congress  of 
the  United  States  on  the  conditions 
existing  within  juvenile  detention  and 
correctional  facilities,  including 
recommendations  for  the  improvement 
of  those  conditions.  This  summar>-  must 
be  completed  and  submitted  to  OJJDP  by 
September  1, 1991. 

This  is  a  research  effort  composed  of 
three  incremental  stages: 

Stage  1 — Research  Design:  The 
research  design  should  clearly  articulate 
the  problem,  objectives,  methodology, 
measures,  sampling  strategy  and 
analysis  plans  for  reviewing  the 
conditions  of  confinement  within 
juvenile  detention  and  correctional 
facilities. 

Stage  2— Data  Collection  and  Data 
Processing:  This  stage  involves  the 
implementation  of  the  design  developed 
in  Stage  1.  The  following  tasks  are  to  be 
completed:  (1)  Preparation  of  the  data 
collection  plan;  (2)  pilot  tests  of  the  data 
collection  instrument(s);  (3)  data 
collection;  (4)  data  processing;  and  (5) 
preparation  of  data  tapes  for  analysis. 

Stage  3 — Data  .Analysis  and 
Preparation  of  Reports:  A  series  of 
reports  on  the  existing  conditions  of 
confinement  in  juvenile  detention  and 
correctional  facilities  wil!  be  prepared. 
These  reports  will  include  a  description 
and  a  summary  of  the  results  of  the 
study  as  well  as  recommendations  for 
improving  conditions  of  confinement  for 
juveniles. 

OJJDP  invites  public  and  private 
agencies  and  organizations,  or 
combinations  thereof,  to  submit 
competitive  applications  to  conduct  the 
research  outlined  in  this  solicitation. 

Up  to  S800,000  has  been  allocated  for 
the  initial  award.  One  cooperative 
agreement  will  be  awarded 


competitively  with  an  initial  budget 
period  of  18  months.  This  research 
program  will  consist  of  three  stages 
(Design,  Implementation,  and  Analysis). 
The  initial  award  will  provide  support 
for  stages  I  and  II.  One  or  more 
noncompeting  continuation  awards  will 
be  considered  to  complete  a  30  month 
project  period.  Applicants  should 
include  in  their  proposal  a  plan  to 
complete  the  analysis  of  the  data 
collected  for  this  project  as  well  an 
estimate  and  justification  of  the  amount 
required  to  complete  the  analysis. 

The  deadline  for  receipt  of 
applications  is  six  (6)  weeks  after 
publication  in  the  Federal  Revl>-ier 

FOR  FURTHER  INFORMATIOh  CONTACT: 

Douglas  W.  Thomas,  Research  and 
Program  Development  Division.  (202) 
724-5929,  OJJDP.  Room  784.  633  Indiana 
Avenue,  NW.,  Washington.  DC  20531. 

SUPPt.EMENT*RV  INFORMATION 

I.  liiULiiiui.iiuii  diiu  biioKgrouna 

II.  Program  Goals  and  Objectives 

III.  Program  Strategy 

IV.  Dollar  Amount  and  Duration 

V.  Eligibility  RequiremenU 

VI.  Application  Requirements 

VII.  Procedures  and  Criteria  for  Selection 
VUI.  Deadline  for  Receipt  of  Applications 
IX.  Civil  Rights  Compliance 

I.  Introduction  and  Baf  kjjround 

In  1986,  iJiere  were  approximately 
716,608  admissions  of  juveniles  to  public 
and  private  residential  programs 
housing  delinquent  or  status  offenders. 
These  residential  programs  provide  for 
the  care  and  custody  of  youths  placed 
by  courts  with  juvenile  court  jurisdiction 
for  delinquent  offenses,  non-criminal 
misbehavior,  or  neglect  and  abuse.  They 
include  detention  centers,  shelter  care 
facilities,  training  schools,  camps  and 
ranches,  group  homes  and  community- 
based  correctional  centers.  On  any 
given  day  one  may  find  many  thousands 
of  youths  housed  within  these 
residential  settings.  Indeed,  a  1987 
census  of  Children  in  Custody  revealed 
that  91,646  juveniles  were  in  custody  on 
a  single  day  in  the  approximately  3.300 
public  and  private  juvenile  residential 
facilities  serving  juvenile  courts 
throughout  the  United  States.  (Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  Children  in  Custody:  1987 
Census  of  Public  and  Private  Juvenile 
Facilities.  Publication  Forthcoming.) 

Inadequate  conditions  of  confinement 
within  juvenile  detention  and 
correctional  facilities  present  major 
obstacles  to  the  provision  of 
individualized  justice  and  effective 
services  to  meet  the  needs  of  youth  in 
custody.  At  best,  inadequate  conditions 
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can  be  counter-productive  to  the  growth  Standards  provide  a  focal  point  for 


•  Staff  quahfications  and  numbers; 
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process  regarding  the  funding  of  future         A  Stage  I—R-search  Design 
stages  of  the  program. 


The  first  stace  of  the  orooram  ronsiata      Processing 


B.  Stage  II— Data  Collection  and  Data 
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can  be  counter-productive  to  the  growth 
and  development  of  juveniles  in 
custody.  At  worst,  they  can  be 
destructive  and  dehumanizing. 

The  rjDP  Act  provides  for  the 
development  of  comprehensive 
strategies  to  deal  with  the  problems  of 
juvenile  delinquency  and  other  issues 
pertaining  to  the  administration  of 
juvenile  justice  Ln  the  United  States.  .^ 
major  purpose  of  the  JJDP  Act  Is  "to 
develop  and  encourage  the 
implementation  of  national  standards 
for  the  administration  of  juvenile  justice, 
including  recommendations  for 
administrative,  budgetary,  and 
legislative  action  at  the  Federal,  State, 
and  local  level  to  facilitate  the  adoption 
of  such  standards."  (Sec.  102(al(5|) 

The  1988  amendment  to  the  HDP  Act 
directly  addresses  the  issue  of 
conditions  of  confinement  for  juveniles 
by  requinng  that  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
cond'ict  a  study  to  review  the  conditions 
in  luvenile  detention  and  correctional 
facilities  and  assess  the  extent  to  which 
those  conditions  meet  recognized 
national  professional  standards.  The 
review  of  conditions  in  juvenile 
detention  and  correctional  facilities  is  to 
result  in  a  series  of  reports  on  the 
conditions  existing  withm  juven.le 
custodial  facilities  (see  Stage  III).  This 
matenal  will  be  used  by  OJIDP  m 
preparing  a  report  to  the  Congress  of  'he 
United  States  summarizing  the  results  'jf 
the  study,  and  in  making 
recommendations  for  improving  the 
conditions  in  those  facilities. 

The  study  outlined  herein  is  o 
response  to  this  recent  amendment  to 
the  JJDP  Act  as  well  as  a  continuation  of 
previous  efforts  by  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  to 
encourage  the  adoption  and  utilization 
of  national  juvenile  justice  st.an dards 
For  this  study,  existing  nationally 
recognized  standards  addressing  the 
conditions  of  confinement  for  juveniles 
in  custody  are  to  be  used  as  a  basis  for 
the  review  of  conditions  within  )uvenile 
detention  and  correctional  facilities  The 
ultimate  goal  is  to  improve  the  operation 
of  those  facihties  and  the  delivery  of 
appropriate  services  to  juveniles 

In  addressing  the  extent  to  which 
conditions  in  juvenile  detention  and 
correctional  facilities  meet  recognized 
national  standards,  the  full  range  of 
available  standards  should  be  assessed 
to  select  those  that  should  be  applied  tu 
this  study.  The  legal  literature,  as  it 
relates  to  the  rights  of  institutionalized 
persons,  should  also  be  reviewed  to 
determine  the  extent  to  which 
conditions  of  confinement  have  been 
addressed  in  the  courts. 


Standards  provide  a  focal  point  for 
the  assessment  and  improvement  of  the 
process  of  justice  for  juveniles  by 
guiding  policy  and  informing 
administrative  actions.  Standards 
related  to  the  conditions  of  confinement 
in  )uvenile  detention  and  correctional 
facilities  can  provide  specific  and 
measurable  objectives,  help  define  tasks 
to  assist  the  accomplishment  of  goals, 
and  provide  guidance  in  developing 
policies  and  procedures  to  improve 
service  delivery. 

Previous  efforts  to  establish  national 
standards  for  the  administration  of 
juvenile  justice  have  been  carried  out  by 
various  national  professional 
organizations  and  prominent  national 
advisory  committees.  Included  among 
these  efforts  are  the  following: 

(1)  The  Institute  of  Judicial 
Administration/American  Bar 
Association  Joint  Commission  on 
Juvenile  Justice  Standards  (IJA/ABAl 

(2)  The  National  Advisory  Committee 
on  Criminal  |u,Htice  Standards  and  Goals 
Task  Force  on  Juvenile  Justice  and 
Delinquency  Prevention  (Task  Force). 

(3)  .National  Advisory  Committee  for 
Juvenile  Justice  and  Delinquency 
Prevention:  Standards  on  the 
Administration  of  Juvenile  justice 
(NAC). 

(41  American  Correctional 
Association /Commission  on 
.^.ccrpdItatum  (,ACA/CAC), 

The  standards  prepared  by  the  IJA/ 
ABA,  the  Task  Force,  and  the  NAC  are 
comprehensive  and  cover  a  wide  range 
of  issues  including  intervention  in  the 
lives  of  chiidrtn,  delinquencv 
prevention,  court  roles  and  procedures, 
the  police,  planning  and  evaluation,  as 
well  as  other  areas.  The  standards 
promulgated  by  the  ACA  focus  upon 
corrections  Bnd  include  community 
residenticil  sen.ices.  probation  and 
aftercare  detention  fftcilities  and 
services,  and  training  schools. 

One  of  the  major  activities  of  this 
program  is  to  select  and  operationally 
define  the  "conditions"  that  will  be 
assessed.  Applicants  are  to  address  a 
wide  range  of  conditions  of  confinement, 
including  but  not  limited  to: 

•  Intake  and  release  criteria; 

•  Judicial  case  review; 

•  Mail,  tehiphone  use,  and  visitation; 

•  Access  to  religious  services; 

•  Access  to  legal  assistance; 

•  Dress  and  personal  property; 

•  Educational,  training  and  treatment 
programs, 

•  Exercise  and  recreation, 

•  Medical  services; 

•  .Mental  health  care: 

•  Isolation; 

•  Diet  and  Nutrition; 


•  Staff  quahfications  and  numbers; 

•  Sanitation,  safety,  and  hygiene: 

•  Physical  environment  and  living 
conditions; 

•  Resident  rights,  sanctions,  and 
grievance  procedures; 

•  Monitoring  and  reporting  behaviour 
of  residents. 

Standards  promulgated  by  Federal 
agencies,  professional  organizations  and 
national  advisory  committees  do  not, 
necessarily,  obligate  states,  local 
jurisdictions,  or  private  agencies  to 
comply  with  those  standards.  It  is 
expected,  however,  that  the  policies, 
procedures,  and  practices  estabUshed  at 
the  state  and  local  level  for  juvenile 
detention  and  correctional  facilities  will 
reflect,  to  varying  degrees,  recognized 
national  standards.  This  study, 
therefore,  will  involve  the  identification 
of  local  detention  and  State  correctional 
policies,  procedures,  practices  and 
programs  and  the  determination  of  the 
extent  to  which  they  are  consistent  with 
nationally  recognized  standards. 

II.  Program  Goals  and  Objectives 

A.  Coals 

1.  To  review  recognized  national 
professional  standards  for  juvenile 
detention  and  correctional  facilities. 

2.  To  assess  conditions  in  juvenile 
detention  and  correctional  facilities  and 
determine  the  extent  to  which  those 
conditions  meet  recognized  national 
standards. 

3.  To  make  recommendations  for 
improving  the  conditions  of  confinement 
in  juvenile  detention  and  correctional 
facilities  through  the  identification  of 
model  policies,  procedures,  practices 
and  programs  that  are  consistent  with 
recognized  national  standards. 

B  Ob  IPC  lives 

1  Develop  a  research  strategy  to 
conduct  an  assessment  of  conditions  of 
confinement  in  juven.le  detention  and 
correctional  facilities. 

2.  Collect  data  on  the  conditions 
within  juvenile  detention  and 
correctional  facilities. 

3.  Analyze  the  data  on  the  conditions 
of  confinement  within  juvenile  detention 
and  correctional  facilities,  report  on  the 
analysis  and  develop  specific 
recommendations  for  improving  the 
conditions  of  confinement. 

III.  Program  Strategy 

OJJDP's  planning  and  program 
development  activities  are  guided  by  a 
framework  that  specifies  four  (4) 
sequential  phases  of  program 
development:  Research,  development, 
demonstration,  and  dissemination.  This 
framework  guides  the  decision-making 


process  regarding  the  funding  of  future 
stages  of  the  program. 

This  program  is  a  research  initiative. 
The  purpose  of  the  research  initiative  is 
to  conduct  and  support  research  on 
issues  that  relate  to  the  administration 
of  juvenile  justice  and  to  the  prevention 
of  delinquency  in  the  United  States.  The 
program  will  be  conducted  in  three 
discrete  incremental  stages:  (IJ  The 
research  design  stage,  which  involves 
the  development  of  a  research 
methodology  for  the  assessment  of 
conditions  of  confinement  in  juvenile 
detention  and  correctional  facilities;  (II) 
The  Data  collection  stage,  in  which  data 
will  be  collected,  processed  and 
prepared  for  analysis  using  the 
methodology  developed  in  the  previous 
stage;  and  (IIIJ  The  data  analysis  and 
reporting  stage,  which  involves  the 
analysis  of  the  data  and  the  preparation 
of  reports  that  summarize  the  results  of 
the  study  and  provide  recommendations 
for  improving  conditions  of  confinement 
in  juvenile  detention  and  correctional 
facilities. 

All  technical  and  subject  matter 
portions  of  the  program  will  be  guided 
by  recommendations  of  a  project 
advisorj'  committee  established 
specifically  for  the  program.  The  project 
advisory  committee  will  provide 
comments  and  recommendations 
regarding  the  strategies  and  activities 
for  this  program.  It  may  be  necess,iry  to 
change  or  supplement  project  advisory 
committee  members  for  different  stages 
of  the  program.  However  the  objective 
will  be  to  select  technical  and  subjort 
matter  experts  capable  of  addressing 
issues  related  to  each  of  the  program 
stages. 

The  project  advisory  committee 
members  should  have  combined 
expertise  in  juvenile  corrections, 
criminal/juvenile  justice  research  and 
evaluation,  and  standards  pertaining  to 
the  administration  of  juvenile  justice. 
particularly  as  they  relate  to  juvenile 
corrections. 

Each  state  of  the  program 
development  process  detailed  below  is 
designed  to  result  in  a  complete  and 
publishable  product  (e  g.:  A  research 
design  that  includes  a  review  of  existing 
recognized  national  standards,  the 
research  strategy,  and  reports  to  be 
prepared),  and  a  dissemination  strategy 
to  inform  the  field  of  the  development  of 
the  program  and  the  results  and 
products  of  each  stage.  A  decision  to 
continue  or  to  terminate  the  program  is 
m.de  at  the  end  of  each  state  based  on 
the  availability  of  funds  and  the  quality 
an  i  utility  of  program  products. 
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A  Stage  I — RL^search  Design 

The  first  stage  of  the  program  consists 
of  developing  the  research  design.  The 
research  should  be  designed  to  produce 
recommendations  that  can  guide  the 
development  of  programs  to  improve  the 
conditions  within  detention  and 
correctional  facilities.  This  wil  involve 
the  identification  and  review  of  national 
standards  for  detention  and  correctional 
facilities  and  the  development  of  clear, 
well  justified  definitions  of  "conditions" 
and  "detention  and  correctional 
facilities."  The  research  design  should 
also  provide  for  the  selection  of  an 
appropriate  sampling  strategy  for  each 
type  of  facility,  a  plan  for  data 
collection,  and  a  plan  for  the 
dissemination  of  informatioa 

1,  Activities 

Applicants  must  describe  how  the 
following  major  activities  will  be 

undertaken: 

a.  Establishment  of  a  project  advisory 

committee; 

b.  Development  of  a  research  design 
plan; 

c  Review  of  the  literature; 
d.  Development  of  the  research 
design; 

e  Project  advisory  committee  review; 

and 

f  Development  of  a  dissemination 
strategy  to  inform  the  field  of  the  status 
of  the  project. 

2.  Products 

The  products  to  be  completed  during 
this  stage  are: 

a.  A  plan  for  developing  the  research 
design  that  includes: 

(1)  Research  objectives; 

(2)  Description  of  activities,  including 
an  integrated  time/task  plan;  and 

(3)  Staff  assigiiments. 

b.  A  research  design  that  specifies: 

(1)  Objectives; 

(2)  Definition  of  key  concepts — 
including,  but  not  limited  to: 
"Conditions,"  "secure  detention  and 
correctional  facilities,"  and  "recognized 
national  standards"; 

(3)  Operationalization  and 
measurement  of  key  concepts; 

(4)  Sampling  strategy  for  secure 
detention  and  correctional  facilities; 

(5)  Data  collection  plan; 

(6)  Data  analysis  plans; 

(7)  Anticipated  reports; 

(8)  Time/task  plan  for 
implementation;  and 

(9)  Dissemination  strategy  to  inform 
the  field  of  the  status  of  the  program. 


B.  Stage  II— Data  Collection  and  Data 
Processing 

This  stage  involves  the  collection  of 
data  on  the  conditions  of  confinement 
using  the  methodology  and  instruments 
developed  in  the  previous  stage.  The 
data  collection  instruments  should  be 
pilot  tested  and  the  project  advisory 
committee  should  review  the  results  of 
the  pilot  tests.  It  is  expected  that  a 
preliminary  report  on  the  results  of  the 
pilot  tests,  including  comments  from  the 
project  advisory  committee,  will  be 
prepared  and  appropriate  revisions  to 
the  instrument  will  be  made. 

This  stage  also  includes  the 
preparation  of  the  data  for  analysis. 
Data  processing  involves  the 
preparation  and  application  of 
appropriate  data  coding  strategies  and 
entry  of  the  data  into  an  automated  data 
processing  system.  The  appUcant  should 
address  how  each  of  the  activities  in 
Stage  II  will  be  accomplished. 

1.  Activities 

Applicants  must  describe  how  the 
following  major  activities  will  be 
undertaken: 

a.  Preparation  of  a  data  collection 
plan: 

b.  Pilot  test  of  the  data  collection 
instrument(s); 

c.  Project  advisory  committee  review 
of  the  results  of  the  pilot  test  and 
appropriate  adjustments  to  methodology 
and/or  instniment(8): 

d.  Data  collection; 

e.  Data  processing;  and 

f.  Preparation  of  data  file  for  analysis. 

2.  Products 

The  major  products  to  be  completed 
during  this  stage  are: 

a.  Data  collection  plan  to  include  a 
detailed  data  collection  protocol: 

b.  Report  on  results  from  pilot  test  of 
data  collection  instruments  and  final 
instruments; 

c.  Data  tape  prepared  for  analysis,  to 
include  all  necessary  documentation: 
and 

d.  Dissemination  strategy  to  inform 
the  field  of  the  status  of  the  progiam. 

C.  Stage  HI— Data  Analysis  and 
Reporting 

The  final  stage  of  this  initiative  will 
involve  the  analysis  of  the  data 
collected  and  the  preparation  of  reports. 
Applicants  should  include  a  proposed 
set  of  reports  that  will  communicate  the 
results  to  a  variety  of  audiences 
including  policy  makers,  practitioners, 
and  researchers  in  the  juvenile  justice 
system.  These  reports  are  to  describe 
the  study,  summarize  the  results,  and 
provide  recommendations  as  they  relate 
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to  improving  conditions  of  confinement 
existing  in  juvenile  detention  and 
correctional  facilities. 

1  Activities 

Applicants  must  describe  how  the 
following  major  activities  will  be 
undertaken; 

a.  Preparation  of  a  plan  for  report 
development  and  dissemination 

b.  Analysis  of  data: 

c  Preparation  of  draft  reports  on 
analyses  related  to  the  research 
objectives; 

d.  Project  adviaory  committee  review 
of  analysis  and  draft  reports;  and 

e.  Preparation  of  reporta  on  existing 
conditions  in  juvenile  detention  and 
correctional  facilities  and  the  extent  to 
which  they  meet  existing  recognized 
nahonal  standards,  which  include 
recommendations  for  policy  and 
program  development. 

2-  Products 

The  products  to  be  completed  under 
this  stage  are: 

A.  Plan  for  data  analysis  and 
preparation  of  reports  that  identifies  the 
report  or  series  of  reports  to  be  prepared 
and  the  purpose  and  audience  for  Crich 
report:  i 

b.  Draft  reports.  ' 

c.  Final  reports:  and 

d.  Disaenmination  strategy  to  inform 
the  field  of  the  results  of  the  program. 

IV.  Dollar  Amount  and  Duration 

Up  to  $800,000  has  been  allocated  for 
the  initial  award.  One  cooperative 
agreement  will  be  awarded 
competitively,  with  an  initial  budget 
period  of  eighteen  (18)  months  This 
research  program  will  consist  of  three 
stages  (Design;  Data  Collection:  and 
Analysis  and  Reporting),  The  initial 
award  will  provide  support  for  stages  1 
and  II,  One  or  more  noncompeting 
continuation  awards  will  be  considered 
to  complete  the  thirty  month  project 
period. 

Noncompetitive  continuation  awards 
for  the  additional  budget  penods  may  he 
withheld  for  justifiable  reasons  They 
include:  (1)  The  results  of  stage  1  and  II 
do  not  justify  further  program  activity: 
(2)  the  recipient  is  delinquent  in 
submitting  required  reports:  (3)  ad^qu^'p 
grantor  agency  funds  are  not  available 
to  support  the  project;  (4)  the  recipient 
has  failed  to  show  satisfactory  progress 
in  achieving  the  objectives  of  the  prniert 
or  otherwise  failed  to  meet  the  terms 
and  conditions  of  the  award;  (5)  a 
recipient's  management  practices  have 
failed  to  provide  adequate  stewardship 
of  grantor  agency  funds;  (6)  outstanding 
audit  exceptions  have  not  boen  dearod 
and  (7)  any  other  reason  that  would 


intiicHte  continued  funding  would  not  be 
in  the  best  interest  of  the  Government. 

V.  Eligibility  Requirements 

Applications  are  invited  from  public 
and  private  agencies  and  organizations 
In  order  to  expand  the  pool  of  eligible 
candidates,  applications  will  be 
accepted  from  for-profit  agencies  as  long 
as  they  agree  to  waive  their  profit  fee 
and  accept  only  allowable  costs. 

Applicant  organizations  may  choose 
the  submit  joint  proposals  with  other 
eligible  organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  applicant  and  any  co- 
applicants  are  designated  as  such. 
Applicants  and  co-applicants  must 
demonstrate  that  they  have  prior 
experience  m  the  design  and 
implementation  of  large  scale,  multiple 
site  research  on  the  juvenile  justice 
system:  and  demonstrated  knowledge  of 
issues  associated  with  juvenile 
corrections  and  conditions  of 
confinement  within  juvenile  detention 
and  correctional  facilities. 

The  applicants  must  also  demonstrate 
that  they  have  the  management  and 
financial  capability  to  effectively 
implement  a  project  of  this  size  and 
scope  Applicants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

VI  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424). 
including  a  program  narrative,  a 
detailed  budget,  and  budget  narrative. 
All  applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  (Section  VI)  in  Part  IV, 
f^oKram  Narrative  of  the  application 
(SF-424)  The  program  narrative  of  the 
application  should  not  exceed  70 
double-spaced  pages  in  length. 

In  accordance  with  Executive  Order 
12549,  28  CF'R  67.510,  applicants  must 
aL'^o  provide  a  certification  that  they 
have  not  been  debarred  (voluntarily  or 
involuntarily)  from  the  receipt  of  Federal 
funds.  Form  46ft2/2,  which  will  be 
supplied  with  the  application 
information  package,  must  be  submitted 
with  the  application. 

In  addition,  applicants  must  provide  a 
Certification  Regarding  Drug-Free 
Workplace  Requirements  which  meets 
the  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  (Pub,  L  100-690, 
Title  V,  Subtitle  D),  Form  4061/3,  which 
will  be  supplied  with  the  application 
information  package,  must  be  submitted 
with  the  application. 

In  suhmittinsi!  applications  that 
contain  more  than  one  organization,  the 


relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  co-apphcants.  fa  the  event  of 
a  co-applicant  submission,  one  co- 
applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $10,000. 

The  following  information  must  be 
included  in  the  application: 

A.  A  Statement  of  the  Problem  to  be 
Addressed — Applicants  must  include 
the  review  of  the  literature  and  a 
discussion  of  the  potential  contribution 
of  this  research  to  the  field. 

B.  Program  Goals  and  Objectives— /K 
succinct  statement  of  the  applicants' 
understanding  of  the  goals  and 
objectives  of  the  program  must  be 
included,  and  specification  of  key 
research  questions  to  be  addressed. 

C.  Research  Design  and  Strategy- 
Applicants  must  describe  the  proposed 
approach  for  achieving  the  goals  and 
objectives  of  the  research  program. 
Applicants  must  include  a  detailed 
discussion  of  how  each  of  the  activities 
in  the  three  stages  of  the  program  will 
be  accomplished,  including  a  detailed 
discussion  of  the  process  for  product 
preparation. 

D.  Products — Applicants  must 
concisely  describe  the  interim  and  final 
products  of  each  stage  of  the  program, 
and  must  address  the  purpose,  audience, 
and  usefulness  to  the  field  of  each 
product. 

E.  Program  Implementation  Plan — 
Applicants  must  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program,  describe  how 
they  will  allocate  available  resources  to 
implement  the  program,  and  how  the 
program  will  be  managed. 

VII.  Procedures  and  Criteria  for 
Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 


meet  the  following  weighted  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  program 
application  requirements,  organizational 
capability,  goals,  objectives  and 
program  strategy  described  in  the  RFP 
and  thoroughness  and  innovation  in 
responding  to  strategic  issues  in  project 
implementation.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OJJDP  Competition  and 
Peer  Review  Policy.  28  CFR  Part  34, 
Subpart  B,  published  August  2. 1985,  at 
50  PR  3136ft-31367.  The  selection  cntena 
and  their  point  values  (weights)  are  as 
follows: 

(A)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  This 
criterion  includes — clear,  concise,  well 
justified  statement  of  the  problem.  (5 
Points) 

(B)  The  objectives  of  the  proposed 
project  are  clearly  defined.  This 
criterion  includes — succinct  statement 
of  the  goals  and  objectives  of  the 
project;  operational  definitions  of 
"nationally  recognized  standards," 
"juvenile  detention  and  correctional 
facilities."  and  "conditions  of 
confmemenL"  (10  Points) 

(C)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  This  criterion  includes — 
appropriateness  and  technical  adequacy 
of  the  approach  to  the  activities  and 
products  of  each  stage  of  the  program 
for  meeting  the  goals  and  objectives; 
and  potential  utility  of  proposed 
products.  (15  Points) 

(D)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project  (35  Points):  This  criterion 
includes — (1)  adequacy  and 
appropriateness  of  the  activities  and  the 
project  management  structure,  and  the 
feasibility  of  the  time-task  plan  (15 
Points);  (2)  the  qualifications  of  staff 
identified  to  manage  and  implement  the 
program  including  staff  to  be  hired 
through  contracts,  the  clarity  and 
appropriateness  of  position  descriptions, 
required  qualifications  and  selection 
criteria  relative  to  the  specific  functions 
set  out  in  the  Implementation  Plan  (20 
Points) 

(E)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
successfully  support  the  project.  This 
criterion  includes — the  extent  and 
quality  of  organizational  experience  in 
the  development,  delivery  and 
coordination  of  research  programs  that 
have  been  national  in  scope.  (20  Points) 

(F)  Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed  to  be  undertaken 
This  criterion  includes — completeness. 


reasonableness,  appropriateness  and 
cost-effectiveness  of  the  proposed  costs. 
in  relationship  to  the  proposed  strategy 
and  tasks  to  be  accomplished.  (15 
Points) 

Applications  will  l)e  evnluated  by  a 
peer  review  panel.  The  results  of  peer 
review  will  be  a  relate  e  aggregate 
ranking  of  applications  in  the  form  of 
"Summary  of  Ratings."  These  will  be 
based  on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review 
recommendations,  in  conjunction  with 
the  results  of  interna!  review  and  any 
necessary  supplementary  reviews,  will 
assist  the  Administrator  in  considenng 
competing  applications  and  in  selection 
of  the  application  for  fundinij.  The  final 
award  decision  will  be  made  by  the 
OJJDP  Administrator. 

VIII.  Deadline  for  Receipt  of 
Applications 

Applicants  must  submit  the  original 
signed  application  and  three  copies  to 
OJJDP.  The  necessary  forms  for 
applications  will  be  provided  upon 
request 

Applications  must  be  received  by  mail 
or  hand  delivered  to  the  OJJDP  by  5.00 
p.m.  EST  on  the  date  six  (6)  weeks  after 
the  date  of  publication  in  the  Federal 
Register,  T^ose  applications  sent  b> 
mail  should  be  addressed  to:  .NTUDP/ 
OJJDP,  United  States  Department  of 
Justice.  833  Indiana  Avenue.  .NW, 
Washington.  DC  20531,  Hand  delivered 
applications  must  be  taken  to  the 
MJJDP,  Room  784,  633  Indiana  Avenue. 
NW,  Washington.  DC.  between  the 
hours  of  8:00  a.m.  and  5:00  p.m,  except 
Saturdays,  Sundays  or  Federal  holidays. 
The  OJJDP  will  notify  applicants  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
decision  made  regarding  whether  or  not 
their  submission  will  be  recommended 
for  funding. 

IX.  Civil  Rights  Compliance 

A.  All  recipients  of  OfJDP  assistance. 
including  anj  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
a.mended:  Title  VI  of  the  Civil  Rights  Act 
of  1964;  Section  504  of  the  Rehabilitation 
Act  of  1973  as  amended:  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975:  and  the 
Department  of  Justice  Non^ 
Discrimination  Regulations  (28  CFR  Part 
42,  Subparts,  C.  D.  E.  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  adm.inistrative 
agency  makes  a  finding  of 
discrimination,  after  a  due  process 
heaniig.  on  the  grounds  of  race,  color, 


religion,  national  origin  or  sex  against  a 
receipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  for  Civil  Rights  (OCR)  of  the 
Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  such 
records  and  submit  to  the  OJJDP  upon 
request  timely,  complete  and  accurate 
data  establishing  the  fact  that  no  person 
shall  be  excluded  from  participation  in. 
be  denied  the  benefits  of,  be  subjected 
to  discrimination  under,  or  be  denied 
employment  in  connection  with  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  program  becauw  of  their  race, 
national  origin,  sex,  religion,  handicap 
or  age.  In  the  case  of  any  program  under 
which  a  primary  financial  assistance  to 
any  other  recipient  of  Federal  funds 
extends  financial  assistance  to  any 
other  recipient  or  contracts  with  any 
other  person(s)  or  gitMip(s).  such  other 
recipient  per8on(8Torgroup(s)  shall  also 
submit  such  compliance  rei>i>'tj,  ;.   the 
primary  recipient  as  may  be  neotssary 
to  enable  the  primary  recipient  to  assure 
its  civil  rights  compliance  obligations 
under  any  award. 
IViHrif  M  Munson 

Ai^iiiig  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
Date:  April  26, 1989. 
(PR  Doc.  89-l(J7i7  Filed  5-3-89;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATJON 

Records  Schedules  Avaaabiltfv  and 
Request  for  CcwTKnents 

agency:  National  Archives  and  Records 
Administration.  Office  of  Records 

Administration. 

action;  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that:  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
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public  comments  on  such  schedules  as 
required  by  44  USC  3303a(a! 
OATC:  Reniipsf.q  for  ronips  miis'  \>^■■ 


Army  approval  authority  are 
permanent). 

9    flAfanaa  Miirloap   Xnanr-M    TMl  _Q7A_ 


NATIONAL  SCIENCE  FOUNDATION 
Meetina  of  the  Advisorv  Committ««  for 
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Electrical,  Communications,  and 
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Minutes:  May  be  obtained  from 


concerning  ocean  research  and  its 
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(.jblic  comments  on  such  schedules  as 
n-quired  by  44  USC  3303a(a). 
DATE  Requests  for  copies  must  be 
r  ceived  m  writing  on  or  before  June  19. 
TJd9.  Once  the  appraisal  of  tjie  records 
i-i  completed,  NARA  will  send  a  copy  of 
tne  schedule.  The  requester  vvil!  be 
^  ven  30  days  to  submit  comments. 
AOOAfM:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
r  itice  to  the  Records  Appraisal  and 
1  isposition  Division  (NIR).  NaHnnal 
/v '■chives  and  Records  Admmist.-dtion. 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
srhedule  when  requesting  a  copy  The 
c  mtrol  number  appears  in  pdrerithf-^rs 
b'lmedjateiy  after  the  name  of  (ho 
r   guesting  agency 

SUPPLCMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
I  Mions  of  records  on  papor  film. 
r  ignetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
!•" ords  managers  prepare  records 
s  isedules  specifymg  when  the  ageii  :> 
I  0  longer  needs  the  records  and  what 
h  ippens  to  the  records  after  this  period. 
b  jme  schedules  are  comprehensive  and 
(  ner  all  the  records  of  an  agency  or  one 
u:  Its  major  subdivisions.  The.se 
L : ■nprohensive  schedules  provide  for 
I*-,.'  eventual  transfer  to  the  National 
.\rthives  of  historically  valuable  records 
0-  .i  authorize  the  disposal  of  all  other 
:'  ,ords.  Most  schedules,  however,  cover 
!'.'  ords  of  only  one  office  or  progr  im  or 
..  f  'w  series  of  records,  and  manv  are 
\  ^idntes  of  previously  approved 
s  -.hcdules.  Such  schedules  also  may 
i-.rjude  records  that  are  designated  for 
p:^rmanent  retention. 

[■Jestrucf.on  of  records  requires  the 
r.pproval  of  the  .Archivist  of  the  United 
i  tjtes  This  approval  is  granted  after  a 
l.':orough  study  of  the  records  that  takes 
ir  'o  account  their  admin!str.^tlve  use  by 
li  .;  agency  of  origin,  the  rights  and 
interests  of  the  Gover:;rr,enl  and  of 
private  persons  directly  affected  by  the 
t   .\  ornment  s  activities,  and  historical 
t.i  other  value. 

This  public  notice  identifies  the 
lederai  agencies  and  their  subdivisions 
re  juesling  disposition  authority. 
i:-  iudes  the  control  number  assigned  to 
r,,  :h  schedule,  and  briefing  describes 
!.'>■■  records  proposed  for  disposal.  The 
rfiords  schedule  contains  add;tii.)nal 
i;  'orination  about  the  retiords  and  'heir 
d  ^position.  Further  infornation  about 
th';  disposition  process  will  be  furnished 
to  each  requester 

{•■  heduies  Pending 

1    Department  of  the  Army,  Nl-AU- 
8:i-6.  Records  relating  to  base  reduction 
iiiuf  closure.  (Records  of  office  with 
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Army  approval  authority  are 
permanent). 

2.  Defense  Nuclear  Agency,  {Nl-374- 
89-13  through  -17),  Routine  security 
files. 

3.  Defense  Nuclear  Agency.  {Nl-374- 
89-18).  Routine  communications 
services  records. 

4.  Defense  Nuclear  Agency,  {Nl-374- 
89-19).  Routine  materiel  standardization 
profiram  files.  Final  standardization 
documents  will  be  retained  as 
permanent  records. 

5.  Defense  Nuclear  .Agency,  (Nl-374- 
89-20).  Routine  housekeeping  files 
related  to  defense  materials 
requirements,  manufacturing,  and 
material  engineering. 

6.  Defense  .Nuclear  Agency.  (Nl-374- 
89-21).  Routine  supply  control  and 
quantitative  materiel  requirements 
records. 

7.  Defense  Nuclear  Agency,  (Nl-374- 
89-22).  Routine  information  management 

files. 

8.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-89-1)  Miscellaneous  audiovisual 
records  of  the  Office  of  World  Fairs  and 
International  Expositions  other  than 
those  appraised  as  permanent. 

9.  Department  of  Energy,  Oil  Import 
Appeals  Board  IN1-434-8&-4).  Case  files 
relating  to  administration  of  the  oil 
import  program,  1959-75. 

10.  Department  of  Energy,  Oil  Import 
Administration  (Nl-434-a9-5).  Case  files 
and  other  records  relating  to 
administration  of  the  oil  import  program, 
1957-71. 

11.  United  States  Information  Agency, 
Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Academic  Programs 
(Nl-306-89-8).  Routine  facilitative 
records.  Pohcy  documentation  is 
scheduled  for  permanent  retention. 

12.  Department  of  Justice.  Federal 
Bureau  of  Investigation  (Nl-65-89-2). 
Documentation  containing  personal 
information  whose  destruction  has  been 
requested  under  the  Privacy  Act  of  1974 
by  the  subject  of  the  files. 

13.  Tennessee  Valley  Authority, 
Resource  Development,  River  Basin 
Operations  (Nl-142-39-10).  Water  leak 
detection  program  data  base  and  water 
log  data  base. 

Dated:  April  27, 1989. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
FR  Doc.  89-10642  Filed  5-3-89;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Meeting  of  the  Advisory  Committee  for 
Atmospheric  Sciences 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Atmospheric  Sciences  (ACAS). 

Date:  May  22-24, 1989. 

Time:  9:00  a.m.-5:0G  p.m.  each  day. 

Place:  Room  642,  National  Science 
Foundation.  1800  G  Street  NIA/., 
Washington,  DC  20550. 

Type  of  Meeting:  Part  Open; 
Closed:  May  22—9:00  a.m.  to  5:00  p.m. 
Open:  May  22—9:00  a.m.  to  5:00  p.m., 

May  24 — 9:00  a.m.  to  5:00  p.m. 

Contact:  Dr.  Eugene  W.  Bierly, 
Division  Director,  Division  of 
Atmospheric  Sciences.  Room  644, 
National  Science  Foundation, 
Washington,  DC  20550,  Telephone:  (202) 
357-9874. 

Minutes:  May  be  obtained  from  the 
Contact  Person  listed  above. 

Purpose:  Oversight  reviews  of  the 
Aeronomy  and  Global  Atmospheric 
Research  Programs,  including 
examination  of  proposal  jackets, 
reviewer  comments,  and  other 
privileged  materials,  and  the  review  of 
the  Centers  and  Facilities  Section  staffs 
oversight  of  the  National  Center  for 
Atmospheric  Research  and  other 
facilities. 

Agenda: 
Closed:  Oversight  review  of  Aeronomy 
and  Global  Atmospheric  Research 
Programs.  May  22, 1989. 
Open:  May  23— Oversight  of  the  Centers 
and  Facilities  Section,  May  24 — 10:30 
a.m..  Room  540.  Remarks  by  the 
Assistant  Director  for  Geosciences, 
Report  on  ACAS  Chairs  Meetings 
with  NSF  Director,  Presentation  of 
Oversight  Reports. 
Reason  for  Closing:  This  portion  of 
the  meeting  will  consist  of  a  review  of 
grant  and  declination  jackets  that 
contain  the  names  of  applicant 
institutions  and  principal  investigators 
and  privileged  information  contained  in 
declined  proposals.  The  meeting  will 
also  include  a  review  of  the  peer  review 
documentation  pertaining  to  the 
applicants.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  Act. 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
May  1.  1989 
[FR  Doc.  89-10"in  Filed  5-3-89;  8:45  am) 
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Electrical,  Communications,  and 
Systems  Engineering;  Advisory 
Committee  Meeting 

National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Electrical,  Communications,  and 
Systems  Engineering. 

Date:  May  30  and  31  1989. 

Time:  May  30—12:00  Noon  to  6:00 
p.m..  May  31 — 8:30  a.m.  to  4.00  p.m. 

Place:  National  Science  Foundation. 
Conference  Room  543.  Washington.  DC 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Frank  L.  Huband 
Acting  Division  Director,  Division  of 
Electrical  and  Communications  Systems, 
Room  1151.  iNational  Science 
Foundation.  Washington,  DC, 
Telephone:  202-357-9618. 

Purpose  of  Committee:  To  discuss 
research  trends  and  opportunities  and  to 
advise  on  priorities  in  resource 
management. 

.'igenda:  Presentations  by  individual 
ECS  Program  Directors,  Management  of 
resources,  Issues  and  priorities.  Trends 
and  opportunities  in  electrical 
engineering  research,  Relation  to  other 
NSF  activities  and  new  initiatives. 
M.  Rebecca  Winkler, 
Committee  .Management  Officer. 
Mjy  1,  1989. 

FR  Doc.  89-10711  Filed  5-3-89:  8:45  amj 
BilUNG  COOE  7S5S-4)1-« 


Advisory  Committee  for  Information, 
Robotics  and  Inteiiigent  Systems; 
Amended  Meeting 

The  meeting  notice  published  on  April 
27  is  being  amended  to  add  a  closed 
session.  The  notice  is  being  resubmitted 
for  publication. 

Name:  Advisory  Committee  for 
Information,  Robotics,  and  Intelligent 
Systems. 

Date  and  Time:  May  18. 1989.  9:00  am 
to  5:00  pm.  May  19, 1989,  8:30  am  to  3:30 
pm. 

Place:  Room  543.  National  Science 
Foundation,  1800  G  Street  NW.. 
Washington,  DC  20550. 

Type  of  Meeting:  Part  Open. 
Closed:  May  18—10:00  am  to  5:00  pm 
Open:  May  18 — 9:00  am  to  10:00  am 

May  19 — 8:30  am  to  3:30  pm. 

Contact  Person:  Dr.  Y.T.  Chien, 
Director,  Division  of  Information, 
Robotics,  and  Intelligent  Systems,  Room 
310,  National  Science  Foundation,  1800 
G  Street.  NW.,  Washington.  DC  20550 
Telephone:  (202)  357-9572  or  E-Mail 
ytchien@note.nsf.gov.  Anyone  planning 
to  attend  this  meeting  should  notify  Dr 
Chien  no  later  than  Mav  15, 1989. 


Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Meeting:  To  conduct 
oversight  reviews  of  the  Information. 
Robotics,  and  Intelligent  Systems' 
Programs,  including  examination  of 
proposal  jackets,  reviewer  comments, 
and  other  privileged  matenals:  and  to 
provide  advice  and  recommendations 
concerning  support  of  research  in 
Information.  Robotics,  and  Intelligent 
Systems. 

Agenda:  lAay  18,  1989 
Open:  9:00  am-lOiOO  am— Opening 

Remarks  by  NSF  Staff. 
Closed:  10:00  am-5:00  pm— Oversight 

Review  of  IRIS  F*rograms. 
May  19.  1989. 
Open:  8:30  am-3:30  pm— Discussions 

Focusing  on  Specific  Program  Aspects: 

Future  Strategy  for  Prog.'ams  and 

Divisional  Initiatives  Committee 

Business  Discussion, 

Reason  for  Ciusing:  The  closed 
portion  of  the  rriceting  will  consi.'it  of  a 
review  of  grant  and  declination  lackets 
that  cont.iin  the  names  of  applicant 
institutions  and  principal  investigators 
and  privileged  information  contained  in 
declined  proposals.  The  meeting  will 
also  include  a  review  of  the  peer  review 
documentation  pertaining  to  the 
applicants.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  .\cx 
M.  Rebecu  V\  inkier, 
Committee  Muncgement  Officer. 
May  1, 1989. 
FR  Doc.  89-10712  Filed  5-3-89:  8:45  am] 
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Advisory  Committee  for  Ocean 
Sciences  (ACOS);  Meeting 

In  accordance  with  the  F"ederal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Namir  Advisory  Committee  for  Ocean 
Sciences  (ACOS). 

Date  and  Time:  May  23, 1989—9.00 
a.m.  to  5:30  p.m.  &  May  24. 1989—  a.m. 
to  5:00  p.m. 

P-'ace:  National  Science  Foundation. 
1800  G  Street.  NW.,  Washington.  DC 
20550;  Rooms  1242  A  1243. 

Type  of  Meeting:  Open. 

Contort  Person:  Dr,  Donald  F. 
Heinrichs.  Director,  Division  of  Ocean 
Sciences.  Room  609,  National  Science 
Foundation  Washington.  DC — 
Telephone;  202/357-9639 

Summary  Minutes:  May  be  obtained 
from  the  contact  person. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 


concerning  ocean  research  and  its 
support  by  the  NSF  Division  of  Ocean 
Sciences. 

Agenda:  The  Committee  vrill  hold  a 
two  day  meeting.  Following  opening 
remarks  and  general  introductions,  the 
Committee  will  hear  presentations  and 
status  reports  of  current  and  topical 
interest  from  various  officials  and 
representatives  from  NSF,  ACOS.  and 
other  oi:ganization8  active  in  ocean 
sciences  matters.  The  committee  will 
hear  progress  reports  from 
subcommittees  on  program  oversight 
and  human  resources  planning.  The 
committee  will  discuss  Long-Range 
Planning  for  Ocean  Sciences,  the  impact 
of  NSF  budgets  on  this  planning  and 
take  appropriate  action  concerning 
implementation  procedures.  The 
committee  will  also  conduct  necessary 
administrative  functions  in  accordance 
with  established  custom  and  practice 
with  respect  to;  approval  of  the  minutes 
of  the  previous  meeting:  determination 
of  time  and  place  of  the  next  meeting:  as 
well  as  amv  other  appropriate  business. 
^'   k»-bf.,  { i,  "A  i;ikieT, 
LumiuHee  Management  Officer. 
May  1, 1989. 
[FR  Doc.  89-10713  Filed  5-3-89:  a45  am) 
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NUCLEAR  REGUUiTDRY 

COMMISSION 

I  Dockets  Nos,  50-275  and  50-3231 

Pptcihc  Gas  and  Eiectrte  Co^  Diablo 
Canyon  Nuclear  Power  plan:  tjnits  1 
and  2.  Environmental  Asses'.ment  and 
Finding  of  No  Significant  impai  t 

7  he  U.S.  Nuclear  Ri^latory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-flO 
and  DPR-82.  issued  to  Pacific  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  PlanL  Units  Nos.  1  and  2.  located 
in  San  Luis  Obispo  County.  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
by  revising  the  surveillance  test 
frequency  of  the  turbine  stop  valves,  the 
governor  valves  and  the  intercept  valves 
associated  with  the  turbine  overspeed 
protection.  Specifically,  the  proposed 
amendments  would  revise  TS  3/4.3.4. 
'Turbine  Overspeed  Protection,"  to  (1) 
change  the  frequency  of  stroke  testing  of 
the  main  turbine  valves  from  weekly  to 
quarterly  and  (2)  change  the  frequency 
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of  (he  direct  observation  of  \  alve 
movement  from  every  31  days  to 
quarterly.  The  amendments  would  also 
delete  a  footnote  to  TS  3/4.3.4  that  is  no 
lonaer  applicable. 

Tne  proposed  action  is  in  ac(;ordance 
with  the  licensee's  application  for 
amendments  dated  lanuary  22.  1988. 

The  Seed  ^or  the  Proposed  Action 

The  proposed  revision  to  the  TS  is 
required  to;  (1)  Reduce  the  number  of 
thermal  and  pressure  cycles  on  the 
plant;  (2)  reduce  the  amou."t  of  liquid 
and  solid  radioactive  waste  that  results 
in  a  reduction  in  personnel  exposure; 
and  (3)  reduce  the  potential  for 
inadvertent  reactor  scrams. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Since  the  evaluation 
demonstrates  that  the  operating 
parameters  are  not  affected,  the 
proposed  revision  does  not  increise  the 
probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  and  the 
Lhange  would  reduce  the  amount  of 
♦  ffluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
f 'ivironmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
revision  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
1  herefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  la  1988  [53  FR 
17806).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact.s 
med  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amend.ments.  This 


would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 

any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  Diablo  Canyon  .Nuclear 
Power  Plant  dated  .May  1973,  and  its 
Addendum,  dated  May  1976. 

Agencies  and  Persons  Consulted 

The  Commission  s  staff  reviewed  the 
licensee's  request  and  did  not  consult 

other  agpncu's  or  persons 

Finding  of  ,No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments.  Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

P'or  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  [anuary  22.  1988, 
which  13  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  at  the  California 
Polytechnic  State  University  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  April.  1989. 

For  the  Nuclear  Regulatory  Commission. 
George  W  Knighton, 

Director.  Project  Directorate  V.  Division  of 
Reactor  Projects— III.  IV,  V&  Special 

Projects. 
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[Dockets  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Co.;  DiaUo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  .Nuclear  Regulatory 
Ccimmission  (.NRC  or  the  Commission)  is 
considenng  issuance  of  amendments  to 
Facility  Operating  License  .Nos.  DPR-80 
and  DPR-82.  issued  to  Pacific  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Diablo  Canyon  .Nuclear 
Power  Plant.  Units  .Nos.  1  and  2,  located 
in  San  Luis  Obispo  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  co.mbined  Technical 


Specifications  (TS)  to  permit  the  use  of 
Vantage  5  fuel  in  the  facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  November  29,  1988, 
as  supplemented  by  submittals  filed  on 
December  9, 1988  and  February  17. 1989 
(Reference  LAR  88-08). 

The  Need  for  the  Proposed  Action 

The  proposed  amendments  are 
needed  so  that  the  licensee  can  use  the 
improved  fuel  design  for  longer  fuel 
cycles,  which  may  involve  the  use  of 
higher  enrichment  fuel  and  extended 
fuel  irradiation. 

Environmental  Impacts  of  the  Proposed 

.Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  the  fuel  to  be  irradiated  to  levels 
above  33  gigawatt  days  per  metric  ton 
(GWD/MT),  but  not  to  exceed  60  GWD/ 
MT.  The  safety  considerations 
associated  with  reactor  operation  with 
higher  enrichment  and  extended 
irradiation  have  been  evaluated  by  the 
NRC  staff  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  effect  on  the  probability  of  any 
accident.  The  increased  bumup  may 
slightly  change  the  mix  or  fission 
products  that  might  be  released  m  the 
event  of  a  serious  accident,  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFTl  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  NRC 
staffs  assessment  entitled  "NRC 
Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7, 1988.  This 
assessment  was  published  in  the  August 
11,  1988  Federal  Register  (53  FR  30355) 
as  part  of  the  Carolina  Power  &  Light 
Co.,  et  al..  Shearon  Harris  Nuclear 
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Power  Want.  Unit  1.  Environmental 
Impact  Assessment  and  Finding  of  No 
Significant  Impact  for  the  utilization  of 
higher  enriched  fuel  and  extended  fuel 
irradiatioD  and  is  hereby  referenced  for 
this  Environmental  Impact  Assessment 
and  Finding  of  No  Significant  Impact  As 
indicated  therein,  the  environmental 
cost  contributions  of  the  proposed 
increase  in  the  fiiel  enrichment  and 
irradiation  limits  will  either  cause  no 
change  in,  or  may,  in  fact,  reduce  the 
environmental  cost  contributions 
summarized  in  Table  S-4,  as  set  forth  in 
10  CFR  51.52(c).  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiological environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  would 
have  equal  or  greater  environmental 
impacts. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  Diablo  Canyon  Nuclear 
Power  Plant  dated  May  1973,  and  its 
Addendum,  dated  May  1976. 

.Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments.  Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
anion,  see  the  application  for 
amendments  dated  November  29, 1988. 
and  the  supplemental  submittals  dated 
December  9, 1988  and  February  17. 1989 
which  are  available  for  public 
inspection  at  the  Commission's  Ihiblic 
Document  Room,  2120  L  Street.  NW  ., 
Washington,  DC  20,S55,  and  at  the 
California  Polytechnic  State  University 
Library,  Government  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 


Dated  al  Rod<vilie,  Maryland  this  2^>i\-  ds\ 
of  April  1989. 

For  the  Nuclear  Regulatory  Commission. 
Geor^  W.  Knighton, 

Director.  Project  Directorate  V,  Division  of 

Reactor  Projects— 111  I\\  Vf' Special 

Projects. 

(FR  Doc.  89-10703  Filed  5-3-89;  8:45  amj 
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[Docket  No.  50-3331 

Power  Authority  of  the  State  of  New 
York;  Issuartce  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No  DPR- 
59,  issued  to  the  Power  Authority  of  the 
State  of  New  York  (PASNY  or  the 
licensee)  for  operation  of  the  FitzPatrick 
Nuclear  Power  Plant,  located  in  Oswego 
County  .New  York. 

Enviromnental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  a  change  to  the  operating 
license  to  extend  the  expiration  date  u! 
the  operating  license  from  May  20,  2010 
to  October  17,  2014  for  the  FitzPatrick 
.Nuclear  Power  Plant,  and  is  in  response 
to  the  licensee's  application  dated 
August  19. 1987  These  dtites  represent 
40  years  from  the  dates  of  the 
Construction  Permit  and  the  Operating 
License,  respectively  The  Commission's 
staff  has  prepared  an  Environmr-nt 
Assessment  of  the  proposed  action. 
"Environment  Assessment  by  the  Office 
of  Nuclear  Reactor  Regulation  Relating 
to  the  Change  in  the  Expiration  Date  of 
Facility  Operating  License  DPR-59. 
Power  Authority  of  the  State  of  New 
York.  Oswego  County,  New  York, 
FitzPatrick  Nuclear  Power  Plant.  Docket 
Number  50-333.  dated  April  27, 1989." 

Summary  of  En  vironmental  Assessment 

The  Commission's  staff  has  reviewed 

the  potential  environmental  impact  of 
the  propijseJ  change  in  the  expiration 
ddit'  111  (he  Operating  License  for  the 
FitzPatrick  Nuclear  Power  Plant  This 
evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement  for  the 
FitzPatrick  .Nuclear  Plant"  dated  March 
1973,  and  more  recent  .NRC  policy 
related  to  evaluations  of  license 
extensions  for  similar  nuclear  power 
plants. 


Radiological  Impacts 

The  staff  concludes  that  the  Exclusion 
Area,  the  Low  Population  Zone  and  tiie 
nearest  population  center  distances  will 
likely  be  unchanged  from  those 
described  m  the  ,Man:h  1973  Final 
Environmental  Statement  :FF1S).  The 
population  imng  within  H)  miles  of  the 
plant  in  1988  is  oniy  slight!)  higher  than 
the  number  of  people  whici;  ttie  1970 
census  estimated  would  t>«f    ving  within 
the  ItVmiie  zone.  This  mov,   small 
increase  in  the  numbrr  of  i-i-i.ple  hving 
withm  the  lU-miie  Zitp*-  <trio  :,-:e 
conlinumg  rural  nature  u!  the  area 
indicate  that  the  number  of  people  living 
around  the  plant  shouiJ  pose  no 
problem  to  the  proposed  extension  of 
the  operating  license 

The  additional  period  of  plant 
operation  would  not  significantly  affect 
the  probability  or  consequences  of  any 
reactor  accident.  Station  radiological 
efOaents  to  unrestricted  areas  dunng 
normal  operation  have  been  well  within 
Commission  regnlatsors  regarding  as- 
low-as-reasonabiy-achievable  (ALARA) 
limits,  and  are  indicative  of  future 
release.  The  proposed  additional  years 
of  reactor  operation  do  not  increase  the 
aiuiu;!  put  he  risk  from  reactor 
opera  Uu.^. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
for  the  FitzPatrick  Nuclear  Power  Plant 
personnel  have  been  only  slightly  above 
the  national  average  for  boiling  water 
reactors.  The  license  is  striving  for 
signfiicant  dose  reductions  in 
accordance  with  ALARA  principles  and 
the  staff  expects  that  further  reductions 
will  be  achieved  using  advanced 
technologies  and  equipment  that  are  and 
will  likely  become  available. 

Accordingly,  annual  radiological 
impacts  on  man,  both  offsite  and  onsite, 
are  not  more  severe  than  previously 
estimated  in  the  FES,  and  our  previous 
cost-benefit  conclusions  remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  FitzPatrick 
Nuclear  Plant  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport  would  be 
bounded  as  set  forth  in  Summery  Table 
S-*  of  10  CFR  Part  51.52.  The  values  in 
Table  S-4  would  continue  to  represent 
the  contribution  of  transportation  to  the 
environmental  costs  associated  with 
plant  operation. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
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conclusions  reached  by  the  Commission 
in  the  FES. 

Finding  of  no  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  change  to  the  expiration  date 
of  the  James  A.  FitzPatnck  Nuclear  Plant 
facility  operating  license  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51 
Based  upon  the  environmental 
assessment,  the  staff  has  concluded  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
Miction,  see  (1)  the  application  for 
umendnient  dated  August  19,  1987,  (2) 
the  Final  Environmental  Statement  for 
the  James  A.  FitzPatnck  Nuclear  Pla.Tt, 
uHSued  March  1973,  and  (3)  the 
Environmental  Assessment  dated  .'\prii 
2".  1989.  These  documents  are  available 
fur  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC,  ard 
at  the  State  University  of  New  York. 
Penfield  Labrary,  Reference  and 
Documents  Department.  Oswego.  New 
York  13126. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  April  1989. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Prviect  Direcrjra:^  I-l.  Division  of 

Praetor  Projects  I  'U. 

(FR  Doc.  89-10705  Filed  >-3-«9:  8:45  am] 

WLLIMO  COOC  75«0-01-ll 

(Ooctiel  N<M.  50-369  and  SO-370) 

Duke  Power  Co^  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  United  States  Nucled.-  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  amendments  to 
Facility  Operating  License  No.  NPF-9 
and  Facility  Operating  License  No 
NPF-17,  issued  to  Duke  Power 
Company,  (the  licensee),  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County 
North  Carolina. 

The  proposed  amendments  would 
relocate  fire  protection  requirements 
from  the  operating  licenses  and 
Technical  Specifications  (TS)  to  the 


Final  Safety  Analysis  Report  [FSARj  in 
accordance  with  NRG  Generic  Letters 
(GL)  86-10  and  88-12.  Specifically,  the 
requested  changes  would  revise  Unit  1 
License  Condition  2.C.(4)  and 
corresponding  Unit  2  License  Condition 
2.C.I'')  "Fire  Protection  Program"  to 
delete  obsolete  requirements  to 
complete  certain  .modifications  which 
ha\e  been  completed,  and  substitute  a 
st.jndard  condition  that  states: 

b.  The  licensee  mdy  make  changes  to  the 
,ipproved  fire  protection  program  without 
pnor  approval  of  the  Commission  only  if 
those  chana«s  would  not  adversely  affect  the 
ability  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire. 

The  proposed  amendments  would 
delete  TS  3/4.3.3.7,  referenced  TS  Table 
33-11  corresponding  Bases,  each  titled 
"Fire  Detection  Instrumentation,"  TS  3/ 
4,7  10  "Fire  Suppression  Systems  ' 
including  all  subsections,  referenced  TS 
Table  3.7-,5    Fire  Hose  Stations,"  and 
associated  Bases;  TS  3/4.7.11  "Fire 
Barrier  Penetrations"  and  its 
corresponding  Bases,  and  TS  6.2.2. e 
which  addresses  staffing  requirements 
for  the  site  Fire  Brigade.  Additionally, 
reference  to  the  "Fire  Brigade" 
composition  within  the  footnote 
referenced  by  TS  6.2. 2. e  would  be 
removed.  The  TS  Index  would  be 
re\!sed  to  reflect  these  deletions. 

The  proposed  amendments  would 
supplement  the  administrative  controls 
requirements  of  TS  6.5.1  "Review  and 
Aadit-Technicai  Review  and  Control 
.Activities  ■  to  require  that  the  Station 
Manager  ensure  the  performance  of  a 
review  by  a  qualified  individual/ 
organization  of  the  Fire  FYotection 
Program  and  implementing  procedures 
and  submittal  of  recommended  changes 
to  the  ,Nuclear  S.ifety  Review  Board. 
The  amendments  would  also 
supplement  TS  6.8.1  "Procedures  and 
Programs"  to  add  the  following  to  the 
existing  activities  requiring  written 
procedures:  "h.  Fire  Protection  Program 
implementation"  and  'i.  Commitments 
contained  in  FS.'^R  Chapter  16.0." 

The  licensees  application  for  the 
amendments  was  dated  March  9. 1987, 
and  revised  March  20.  1989. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  LInder  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 


amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  license 
condition  is  in  accordance  with  the 
guidance  provided  in  GL  86-10  and  GL 
88-12  for  licensees  requesting  removal 
of  fire  protection  TS.  The  incorporation 
of  the  existing  Fire  F>rotection  Program, 
and  the  former  TS  requirements  by 
reference  to  the  procedures 
implementing  these  requirements,  into 
the  FSAR  and  the  use  of  the  standard 
license  condition  on  fire  protection  will 
ensure  that  the  Fire  Protection  Program, 
including  the  systems,  the 
administrative  and  technical  controls 
the  organization,  and  the  other  plant 
features  associated  with  fire  protection 
will  be  on  a  consistent  status  with  other 
plant  features  described  in  the  FSAR. 
Also,  the  provisions  of  10  CFR  50-59 
would  then  apply  directly  for  changes 
the  licensee  desires  to  make  in  the  Fire 
Protection  Program.  In  this  context,  the 
determination  of  the  involvement  of  an 
unreviewed  safety  question  defined  in 
10  CFR  50.59(a)(2)  would  be  made  based 
on  the  "accident  *  *  *  previously 
evaluated"  being  the  postulated  fire  in 
the  fire  hazards  analysis  for  the  fire  area 
affected  by  the  change.  Hence,  the 
proposed  license  condition  establishes 
an  adequate  basis  for  defining  the  scope 
of  changes  to  the  Fire  Protection 
Program  which  can  be  made  without 
prior  Commission  approval,  i.e.,  without 
introduction  of  an  unreviewed  safety 
question.  The  revised  license  condition 
or  the  removal  of  the  existing  TS 
requirements  of  fire  protection  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated.  They  also  don't 
involve  a  signficant  reduction  in  the 
margin  of  safety  since  the  license 
condition  does  not  alter  the  requirement 
that  an  evaluation  be  performed  for  the 
identification  of  an  unreviewed  safety 
question  for  each  proposed  change  to 
the  Fire  Protection  Program. 
Consequently,  neither  the  proposed 
license  condition  nor  the  removal  of  the 
fire  protection  requirements  involves  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  modification  of  the 
Administrative  Control  Section  6  of  the 
TS  includes  the  addition  of  Fire 
Protection  Program  implementation  to 
the  requirements  for  Specification  6.8. 
Procedures  and  Programs,  that  requires 
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written  procedures  be  established, 
implemented,  and  maintained  covering 
this  program.  This  section  of  the  TS  is 
also  modified  to  include  the  review  of 
the  Fire  Protection  Program  and 
implementing  procedures  by  a  qualified 
individual  or  organization  and  the 
submittal  of  recommended  changes  to 
the  Nuclear  Safety  Review  Board  as  one 
of  the  responsibihties  of  the  Station 
Manager  under  TS  6.5.1.  In  this  manner, 
the  Fire  Protection  Program  will  be 
addressed  by  administrative  control 
requirements  that  are  consistent  with 
other  programs  addressed  by  license 
conditions.  These  changes,  and  the 
change  to  the  license  conditions  to 
delete  obsolete  (completed) 
requirements,  are  administrative  in 
nature  and  do  not  impact  the  operation 
of  the  facility  in  a  manner  that  involves 
significant  hazards  considerations. 

The  proposed  amendments  include 
the  removal  of  fire  protection  TS  in  four 
areas;  (1)  Fire  detection  systems.  (2)  fire 
suppression  systems,  (3)  fire  barriers, 
and  (4)  fire  brigade  staffing 
requirements.  While  it  is  recognized 
that  a  comprehensive  Fire  Protection 
Program  is  essential  to  plant  safety, 
many  details  of  this  program  that  are 
currently  addressed  in  TS  can  be 
modified  without  affecting  nuclear 
safety.  With  the  removal  of  these 
requirements  from  the  TS,  they  have 
been  incorporated  info  the  Fire 
Protection  Program  implementing 
procedures.  Hence,  with  the  additions 
to  the  existing  administrative  control 
requirements  that  applicable  to  the  Fire 
Protection  Program  and  the  revised 
license  condition,  there  are  suitable 
administrative  controls  to  ensure  that 
license  initiated  changes  to  these 
requirements,  that  have  been  removed 
from  the  TS,  will  receive  careful  review 
by  competent  individuals.  Again,  these 
changes  are  administrative  in  nature 
and  do  not  impact  the  operation  of  the 
facility  in  a  manner  that  involves 
significant  hazards  considerations. 

Based  on  the  preceding  assessment 
the  staff  proposes  to  find  that  the 
amendments  involve  no  significant 
hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 


Branch.  Division  of  Freedom  of 
Information  and  Publication  Services, 
Office  of  .Administration  and  Resources 
Management.  U.S.  Nuclear  Regulator>- 
Commission  Washington.  DC  20555." 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice    Written  comments  may  also  be 
delivered  to  Room  P-216.  Phillips 
Buildings,  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  from  7i30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NKC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  are  discussed  below. 

By  June  5, 1989,  the  licensee  may  file  a 

request  for  a  hearing  with  respect  tc 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings'  in  10  QIK  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropiiate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  wiih  pariicuiurity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  .specific  aspect(s)  of  the 
subject  m.itter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  rehearing  conference  scheduled 
in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  basis  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  thai  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
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Should  the  Commission  take  this  dction, 
il  will  publish  a  notice  of  issuance  anii 
provide  for  opportunfiy  for  a  hearing 
after  issuance  The  Commission  expnts 
that  th^"  need  lo  take  this  action  will 
occur  \fr,'  infrt^quentiy. 

.\  request  for  a  heanng  or  a  petition 
for  leave  to  inter, ene  must  be  filed  with 
the  Secretary  of  the  Commission,  U^. 
.N'uclear  Regulatory  Commission, 
Washington,  DC  20555.  .At'ention. 
Docketing  and  Service  Branch,  or  may 
be  delivered  ',j  the  Commission's  [\iblic 
Docam.ent  Room  2120  L  Street.  NVV,. 
Washington.  DC.  by  "he  above  date 
Where  petitions  are  filed  duruig  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Conimission  by  a  toil-free 
telephone  call  to  Western  L'nton  at  1- 
800-325-6000  fm  Missouri  1-800-342- 
6700),  The  VNestern  L'nicn  operator 
should  be  gi'.'  n  Datagra.ii  Identification 
Number  3737  and  the  following  message 
addressed  to  David  B.  Statthews: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed'  plant 
name:  and  publication  date  a.nd  pase 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
L'  S  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Mr, 
Albert  Carr,  D'jke  Power  Company,  422 
South  Church  Street.  Charlotte.  North 
Carolina  28242,  attorney  for  the  licensee, 

.S'ontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(lili)-[vland2.714|d]. 

For  further  details  with  respect  to  tm* 
action,  see  the  application  for  the 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street 
NW,,  Washington,  DC,  and  at  the  .Atkins 
Library-,  University  of  North  Carolina, 
Charlotte  (UNCC  Station).  North 
Carolina  28223. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  April  1989 

For  the  \i»cieur  Regu^atury  Commission. 
Darl  S  Hood. 

Pra/ecl  Stanager  Froiect  DirettoroCe  tl-3. 
Dnision  f)f  fieactiir  Prryiecis — /. 7/,  Offux  of 
Suclear  Reactor  Re\iutotton. 
in?  Doc  83-10:m  Fiicd  -j-i-m:  8:45aml 
BtU-MG  COOe  7$»0-OI-M 
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[Docket  Nos.  SO-369  and  50-370] 

Duk*  Power  Co.;  Consideration  of 
tssuancs  of  AiTMndments  to  Facility 
Op«fating  Licen»«»  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission  1  is 
considering  issuance  of  amendments  lo 
Facility  Operating  Lcense  No,  .NPF-9 
and  Faahty  Operating  License  No.  NPF- 
17,  issued  to  Duke  Power  Company,  (the 
licensee),  for  operation  of  the  .McGuire 
Nuclear  Station,  Units  1  and  2.  located 
in  Mecklenburg  County,  North  Carolina. 

The  proposed  amendments  would 
make  editorial,  administrative  or  other 
minor  changes  to  add  clarification, 
consistency  and  conciseness  to  the 
following  plant  Technical  Specifications 
(TS)  and  TS  Tables:  Page  3/4  1-9.  TS 
4.1.2.3.1,  Reactivity  Control  Systems, 
Charging  Pump  Shutdown;  page  3/4  1- 
10.  TS  4.1.2.4.1,  Reactivity  Control 
Systems,  Charging  Pump  Operating; 
page  3/4  3-21,  Table  3.3.-3,  ESF 
Actuation  System  Instrumentation,  Item 
7.d  Auxihary  Feedwater  Suction 
Pressure;  page  3/4  3-22,  Table  3  3-3, 
Item  7.g.  Trip  of  Feedwater  Pumps;  p^ge 
3/4  3-22,  Table  3.3-3.  Item  7  f  Auxiliary 
FeedwaterBlackout;  page  3/4  3-23, 
Table  3.3-3.  Note  1  for  Item  7.f ;  page  3/4 
3-23,  Table  3.3-3,  Item  9,  Loss  of  Power, 
Note  15a:  page  3/4  3-28,  Table  3  3-4  ESF 
Actuation  System  Instrumentation  Trip 
Setpoints,  Item  7. f  Auxiliary  Feedwater- 
Blackout. Note  1;  page  3/4  3-29.  Table 
3  3-4.  Note  1;  page  3/4  3-32.  Table  3  3-5. 
ESF  Response  Times,  Item  13b  Station 
Blackout.  Note  6;  page  3/4  3-33.  Table 
3,3-5.  Note  6;  page  3/4  ,V53,  Table  3.3-9 
Remote  Shutdown  Monitonns? 
Instrumentation,  Item  7  Auxiliary 
Feedwater  Pump  Motor  Control  Panel. 
page  3,'4  3- ,56,  Fable  3„)-10  .Accident 
Monitoring  Instrumentation.  Item  2 
Reactor  Coolant  Temperature;  page  3/4 
3-69,  Table  4,3-8  Radioactive  Uquid 
Fifiucnt  Monitoring  instrumentation 
Surveili.incc  Requirements,  items  3a  and 
3b,  Sampling  of  Ventilation  Condensate 
and  Conventional  Wastewater.  Note  4. 
page  3/4  3-72.  Table  3.3-13.  Radioactive 
Gaseous  Effluent  Monitonns 
instrumentation.  Item  3.  Noble  Gas 
Monitor.  Notation  «:  page  3/4  3-74. 
Table  3.3-13,  .Note  »,  Applicability:  page 
3/4  3-75.  Table  4.3-9,  Radioactive 
Gaseous  Effluent  Monitoring 
in.strumenlaiion  Surveillance 
Rt^quirements.  Item  3.  Noble  Cias 
.Monitor,  .Notation  «.  page  3/4  3.77. 
Table  4.3-9,  Note  «,  modes  applicable; 
page  3/4  5-6.  TS  4.5.2,  Emergency  Core 
Cooling  Systems  Surveillance 


Requirements.  TS  4.5.2b(l)  Water  in 
ECCS  piping;  page  3/4  5-7,  TS  4.5f  Pump 
pressure  check;  page  3/4  6-22,  TS  3,6.3 
Containment  Isolation  Valves,  Action, 
page  3/4  6-22,  TS  4.8.3.1  Surveillance 
Requirements;  page  3/4  11-15,  TS 
4.11.2.4,2  Gaseous  Radwaste  Treatment 
System  Surveillance  Requirements;  page 
3/4  3-22,  Table  3.3-3,  Item  9,  Loss  of 
Power,  4KV  bus;  page  3/4  3-24,  Table 
3,3-3,  Action  17a:  page  3/4  3-24a,  Table 
3  3-3,  Action  27. 

The  license  also  proposed  a  change  to 
license  N'PF-17  for  McGuire  Nuclear 
Station,  Unit  2.  to  delete  license 
condition  2.C.(8)  regarding  the  control  of 
heavy  loads.  The  NTlC's  Generic  Letter 
85-11.  "Completion  of  Phase  U  of 
Control  of  Heavy  Loads  at  Nuclear 
Power  Plants,'  NUREG-0612."  dated 
lune  28. 1985  is  the  basis  for  the  tJiange 
which  is  purely  administrative. 

The  Ucen.see's  application  for  the 
amendments  was  dated  February  17. 
1987,  as  supplemented  November  19. 
1987,  and  April  1  and  October  3. 1988, 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
a.mendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  o: 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
m.irgin  of  safety, 

The  license  has  provided  discussion 
and  analysis  of  the  proposed 
amendments  with  regard  to  the  three 
standards  of  10  CFR  50.92.  The  staff  has 
reviewed  the  proposed  changes  and 
finds  most  to  be  of  an  editorial  or 
administrative  nature  to  clarify  the  TS 
and  more  closely  reflect  the  as-built 
condition  of  the  plants.  The  remaining 
changes  are  of  a  minor  nature,  do  not 
change  the  existing  limiting  conditions 
for  operation  or  the  surveillance 
requirements,  and  thus  would  not 
adversely  affect  the  safe  operation  of 
the  plants.  Therefore,  the  proposed 
changes  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibibty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  amendments  do  not 
involve  a  significant  hazards 
considered. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comment.s  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  rel^uest  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  PubHcations  Services, 
Office  of  Administrative  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRG 
Public  Document  Room,  2120  L  Street 
NW..  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  are  discussed  below. 

By  June  5. 1989.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
w'ishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Pari  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Lictnsing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  A(  t  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  pcJitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proc  ceding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  da>  s  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  sc-^'e  to  decide 
when  the  hearing  is  lu'ld. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  ma'^e  it  effective  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  an>  hearing  held 
would  take  place  before  the  issuance  of 
any  a.mendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-d.iy  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 


to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  thai  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretarj'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  [in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  2 J.  55,  and  to  Mr. 
Albert  Carr,  Duke  Power  Company,  422 
South  Church  Street.  Charlotte,  North 
Carolina  28242.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  inter\'cne.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  2120  L  Street  NW., 
Washington,  DC  and  at  the  Atkins 
Library,  University  of  North  Carolina. 
Charlotte  (UNCC  Station),  North 
Carolina  28223. 

Dated  at  Rockville,  Maryland,  (hit  2Ath  day 
of  April  1989. 
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For  ihe  Nuclear  Regulatory  Comnussiun. 
DoHS.  Hood, 

Pro/eel  Manager.  Project  Dirertorcte  ll-X 

Dnis'on  of  Reactor  Pnifficts— I  11  Office  of 
\iiclea:  Reccior  R-?^latiijn. 

IVTl  Doc.  8»-liraO  Filed  S-J-rtU;  8:4.S  <imj 
BItUNO  COOe  7«M^1.M 


[DockatNo.  S»-344| 


PortSand  General  Electric  Co.;       I 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  L'.S.  Nuclear  Rex'iialury 
C  )rr.m:ssioP.  ^'he  Conunission)  is 
Cijnsidenniti  is.suance  of  in  amendmwr.' 
tu  Facility  Operating  Ucense  No  NPF-1 
issued  to  Portjand  General  EJectric 
Company  (iho  licensee)  for  optTation  of 
the  Trojan  Nuclear  Plant,  located  m 
Culumbia  County.  Ore:gon.  The  request 
fur  amendment  was  submi'tcd  bv  letter 
dotted  February  10.  1989 

The  proposed  amendment  would 
rt'Vise  Tro|an  Technical  Specification 
(ITS)  5.7..2,2.a  to  allow  modifications  to 
the  Control-Auxiliar>-Fuel  Building 
Complex  (the  Complex)  which  result  in 
up  to  a  net  3  percent  increase  in  lateral 
shear  forces  rn  any  story 

Troian  Technical  Specification  57.2 
provides  restrictions  on  the  desijin 
provisions  of  the  Complex.  One  of  these 
restrictions,  as  stated  in  TTS  5.7.2.2.«!.  is 
that  no  modifications  which  will  result 
in  a  net  1  percent  increase  in  la'i^ral 
shear  forces  on  any  story  of  the 
Complex  shall  be  performed  without 
prior  approval  by  the  .Nuclear 
Regulatory  Commission. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findinas  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  5.  1989,  the  licensee  m.tv  fil'"  n 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  Hnd 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  pe'ition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  Hied  in  accordance 
with  the  Commission's  "Rules  and 
Practice  for  Domestic  Lrensing 
I>ro<:eedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  f^r  an  .^tomic 
Safety  and  Licensing  Board  Pane!  will 
rule  on  the  req  jfst  and, 'or  petition,  and 
the  Secreta.-j'  or  the  designated  Atom't: 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particulariiy  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding  (2)  the 
nature  and  extent  of  the  petitioner  s 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
I  ffdct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  mterest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitoner  wishes  to  intervene  A 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  m  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  Including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission  s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555  by  the  above 
date.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 


promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-{800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W  Knighton:  Petitioner's  name  and 
telephone  number,  dale  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20355.  and  to  Leonard  A.  Girard, 
Esq..  Portland  General  Elecric  Company, 
121  SW.  Salmon  Street,  Portland. 
Oiegon  97204,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  request 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (al(l)(i)-(v)  and  2.714(d), 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  compeltes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  if 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  thi.s 
action,  see  the  application  for 
amendment  which  is  available  for  publii 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the 
Portland  State  University  Library,  731 
SW.  Harrison  Street.  Portland.  Oregon 
97207. 

Dated  at  Rockville.  Maryland,  this  17tb  of 
April  198.9. 

For  the  .Nuclear  Regulatory  Comniisiiion. 
Roby  Bsvan, 

Pmj€<  t  Mon<i:^,T  Project  Directomfe  V. 
Division  of  Reactor  Pro/ects  I/l.  fV.  VanJ 
Special  Prv/ects.  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Do<j.  89-10704  Filed  5-3-m.  8:45  ami 
BILLING  COOC  7S«O-0t-M 


I  Docket  No.  50-206] 

Southern  California  Edison  Co.  et  al^ 
Issuance  of  Amendment  to  Provisional 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issut-d 


Amendment  No.  125  to  Provisional 
Operating  License  No.  DPR-13,  issued  to 
Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  approves  changes  to 
the  auxiUary  feedwater  system  to 
eliminate  a  single  failure  vulnerability 
and  provide  for  automatic  starting  of  the 
third  auxiliary  feedwater  pump. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
January  12, 1989  (54  FR  1260).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
this  action  and  has  concluded  that  an 
environmental  impact  statement  need 
not  be  prepared  because  operation  of 
the  facility  in  accordance  with  this 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  8, 1988.  as 
supplemental  February  17  and  April  5, 
1989.  (2)  Amendment  No.  125  to  License 
No.  DPR-13.  (3)  the  Commission's 
related  Safety  Evaluation  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room 
2120  L  Street  NW..  Washington,  DC 
20555.  and  at  the  General  Library. 
University  of  CaUfomia,  P.O.  Box  19557, 
Irvine.  California  92713.  A  copy  of  items 
(2).  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  2Sth  day 
of  April.  1989. 


For  the  Nuclear  Regukitory  Commission. 
Charles  M.  Traininell. 

Senior  Pro/fct  Manager.  Project  Directorate 
V.  Division  of  Reactor  Projects— ill.  IV,  V  and 
Special  Projects.  Off:ce  of  Nuclear  Reactor 
Ht?iiulation. 

|FR  Doc  89-l070ti  Filed  5-3-69:  8:45  am) 
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[tJocket  No*.  50-361  mnd  50-362] 

Southern  California  Edison  Co.  et  at; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Ucenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regul3tor> 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE).  San 
Diego  Gas  and  Electric  Company,  the 
City  of  Riverside,  California  and  thf 
City  of  Anaheim,  California  (the 
licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  Units  2  and 
3  located  in  San  Diego  County, 
California.  The  request  for  amendments 
was  submitted  by  letter  dated  May  25, 
198ft,  as  revised  by  letter  dated  April  4. 
1989.  and  identified  as  proposed  change 
PCN-221. 

Technical  Specification  3/4.6  1.7, 
"Containment  Ventilation  System," 
permits  each  8-inch  containment  purge 
supply  and  exhaust  isolation  valve  to  be 
open  for  less  than  or  equal  to  1(X)0  hour,-: 
(3000  hours  for  Unit  3  prior  to  the  third 
refueling  outage)  per  365  days,  and 
requires  each  42-inch  containment  purge 
supply  and  exhaust  isolation  valve  to  be 
sealed  closed,  in  operational  modes  1,2.3 
and  4.  The  proposed  change  would 
revise  Specification  3.6.1.7  to  allow  blind 
flanging  the  8-inch  or  42-inch 
containment  purge  supply  and  exhaust 
isolation  valves  as  an  acceptable 
method  to  close  and/or  seal  closed  the 
valves  In  addition,  the  proposed  change 
would  revise  the  current  allowable 
period  that  the  8-inch  containment  purge 
supply  and  exhaust  isolation  valves  may 
be  open,  to  permit  unrestricted  valve 
operation  as  required  for  specific  safety 
related  purpHjses.  These  purposes  wiiuld 
be  defined  as  containment  pressure 
control.  ALARA  and  respirable  air 
quality  for  personnel  entry,  and 
surveillance  tests.  The  proposed  change 
would  also  revise  Action  Statement    a" 
of  Specification  3.6.1.7  to  increase  the 
allowable  time  to  close  or  blind  fiange 
and  open  valve  from  1  hour  to  4  hours. 
Finally,  the  proposed  change  would 
exempt  blind  flanges  on  the  containment 
purge  supply  and  exhaust  lines  from  the 
31  day  inspection  requirement  and 
would  include  these  blind  flanges  in  the 


quarterly  leakage  rate  test  of  the  purge 
supply  and  exhaust  isolation  valves. 

Before  issuance  of  the  propsoed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  5, 1989,  the  hcenseet  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  Ucenses,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date  the  Commission  or  an 
Atomic  Safely  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licen.sing  Boartl  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensmg  Board  %viU  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  requu^d  L..v  lu  Ci  K  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  spedfirally  explain  the  reasons 
why  intervention  should  bf  permitted 
with  particular  rr-fHrm  e  it;  \r\e 
following  fa(  t  irs     ; :  i    .  nature  of  the 
petitioner  .s  n;;     i  tt  r  ;:  t  Act  to  be 
made  a  party  ti   ;h.  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interxene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petiton  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
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intervene  which  must  include  a  hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  considera'ion.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  or.e 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  !o 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention. 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NVV., 
Washington,  DC,  by  the  above  date, 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-( 800) 3 25-6000  (in  Missouri  1- 
(800)342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number:  date  petition  w,is 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Re^ster  notice  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U  S  Nuclfar 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Mr  Charles  R  Korher 
Esq.,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770  and  Omck.  Herrington  and 
Sutcliffe,  Attention:  David  R.  Pigott. 
Esq.,  600  Montgomery  Street,  San 
Francisco,  Californi.i  94111,  attorneys 
for  the  licensees 

Nontimely  filings  of  pentions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requ'."j'5 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and, 'or  request 
should  be  granted  br^ed  upon  a 
balancing  of  the  factors  specil"ied  m  the 
lOCFR  2.714(alfl)(:)-[\;  ar.d  2 '14(d). 


If  a  request  for  hearing  is  received,  the 

Commission's  stdff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
signi.lcant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  fur 
public  inspection  at  the  Commission's 
public  Document  Room,  2120  L  Street 
.\W.,  Washington,  DC.  and  at  the 
General  Library,  University  of  California 
at  Irvine.  Irvine,  Califomid  92713. 

Dated  at  Rockville,  .Maryland,  this  20th  dcty 
of  April  1969, 

For  The  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 

Director.  Project  Directorate  V.  Division  of 
Reactor  Projects — ///,  IV,  V  and  Special 
Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  89-10707  Filed  5-3-«9;  8:45  am) 
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[Docket  Nor  SO- 361  and  50-3621 

Southern  CalHomia  Edison  Co.  et  al.; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 

Licenses 

The  U.S.  Nuclear  Regulatory 

Commission  (the  Commjssion)  has 
granted  a  request  by  Southern  California 
Edison  Company  (SCE)  to  withdraw  the 
March  7,  1984  application  for 
amendments  to  Facility  Operation 
License  No  N'PF-lOand  Facility 
Operating  License  No  NPF-15,  issued 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3 
located  in  San  Diego  County.  California. 
The  licensees  are  Southern  California 
Edison  Company.  San  Diego  Gas  and 
Electric  Company,  the  City  of  Riverside, 
California  and  the  City  of  Riverside. 
California.  Notice  of  Consideration  of 
Issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
November  20,  1985  !.50  FR  47871). 

The  purpose  of  the  licensees' 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  reflect 
changes  in  the  SCE  organizational 
structure,  to  incorporate  new  NRC 
reporting  requirements,  and  to  make 
m.inor  clarifications  to  certain  other 
requirements. 

Subsequently  SCE  informed  the  staff 
tnat  the  amendments  are  no  longer 
requested.  Thus,  the  amendments  for 
application  is  considered  to  be 
withdrawn  by  the  licensees. 


For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  7, 1984,  as 
supplemented  September  4, 1984,  April 
12, 1985,  August  2  and  15, 1985  and  May 
3, 1988.  and  (2)  the  staffs  letters  dated" 
April  12, 1989  and  April  25, 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  and  at  the  General 
Library.  University  of  California,  P.O 
Box  19557.  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  April.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Donald  E.  Hickman, 

Project  Manager.  Project  Directorate  V, 

Division  of  Reactor  Projects  III.  IV,  Vand 

Special  Projects.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  89-10708  filed  5-3-89;  8:45  amj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Wednesday.  May  17,  1989,  Wednesday, 
May  24.  1989.  Wednesday,  June  14,  1989. 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building.  1900 
E  Street,  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  tive  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  I'V,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Ch.iirman  to  devise  strategy  and 
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formtdate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  wul 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Comm.ittee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  632- 
9710. 

April  28,  1989, 
Thomas  EL  Anfinsoa, 

Chairman,  Federal  Prevailing  Rate  Advisory 

Committee. 

WR  Doc.  89-10672  Filed  ;»-3-69:  8  45  amj 
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OFFICE  OF  THE  U.S.  TRADE 
REPRESENTATIVE 

Accelerated  Elimination  of  Duties  for 
Certain  Products  Covered  by  the 
United  States— Israel  Free  Trade  Area 
Agreement 

agency:  Office  of  the  U.S.  Trade 
Representative. 

ACTION:  Request  for  public  comment 
regarding  possible  accelerated 
elimination  of  duties  for  certain 
products  covered  by  the  United  States- 
Israel  Free  Trade  Area  (FTA) 
Agreement. 

summary:  The  United  States-Israel  Free 
Trade  Area  Agreement  and  section  5(c) 
of  the  United  States-Israel  Free  Trade 
Area  Agreement  Implementation  Act  of 
1985  establish  procedures  for  the 
possible  accelerated  phase  out  of  those 


duties  tc  be  otherwise  maintained  at  the 
most-favored-nation  rate  of  duty  until 
January  1, 1995.  This  notice  requests 
written  public  comments  with  regard  to 
the  possible  accelerated  elimination  of 
duties  on  certain  products.  The  deadline 
for  receiving  such  comments  is  May  26, 
1989, 

SUPPLEMENTARY  INFORMATION:  Requests 
for  additional  information  should  he 
directed  to  Joseph  S.  Papovich.  Director 
of  .Middle  Eastern  Affairs,  Office  of 
Europe  and  the  Mediterranean,  Office  of 
the  United  States  Trade  Representative, 
Room  317,  800  17th  Street  NW., 
WashiiTgton.  DC  20506;  telephone  (202) 
395-.'?211 

1.  Background 

The  FTA,  which  entered  into  effect  in 
April,  1985,  provides  that  all  products  of 
Israel  imported  into  the  United  States 
and  all  products  of  the  United  States 
imported  into  Israel  that  conform  to  the 
conditions  specified  in  the  Agreement 
shall  be  free  of  duty  by  januan.'  1, 1995. 
LI.S.  and  Israeli  duties  on  a  large  number 
of  articles  were  removed  immediately 
uptn  implementation  of  the  Agreement 
on  September  1.  1985  For  virtually  all 
remaining  articles,  staged  removal  of  the 
duty  btgan  on  September  1, 1985.  For  a 
short  list  of  articles,  however,  set  out  in 
lists  C  to  Annexes  1  dnd  2  of  the 
Agreement,  the  FTA  specified  that  the 
most-favored-nation  duty  rate  would 
continue  to  apply  until  January  1.  1990, 
and  that  the  rates  to  be  applied  from 
that  date  until  January  1.  1995  would  be 
agreed  upon  in  negotiations  betv\-een  the 
Governments  of  Israel  and  the  United 
States.  Effective  January  1,  1995,  these 
articles  will  be  free  of  duty  Any 
reduction  of  these  duty  rates  in  the 
United  States  prior  to  January  1, 1995, 
requires  Congressional  approval. 

In  preparation  for  consultations  with 
the  Government  of  Israel  on  the  U.S.  and 
Israeli  duty  rates  to  be  applied  to  these 
articles  beginning  on  January  1. 1990,  the 
Office  of  the  U.S.  Trade  Representative 
has  requested  advice  from  the  U.S. 
International  Trade  Commission.  In 
addition,  this  Office  will  be  requesting 
advice  from  appropriate  advisory 
committees  established  under  section 
135  of  the  Trade  Act  of  1974,  and 
through  publication  of  this  notice  is 
seeking  written  comments  from  the 
public. 

2.  Information  To  Be  Included  in 
Conunents 

Each  comment  should  include  the 
following  information: 

A.  General  Information 

(1)  Name  and  business  address  of 
individual  or  organization  submitting  the 


comment,  individual  in  the  organization 
to  be  contacted  concerning  the 
comment,  telephone  number  and  date  of 
comment 

B.  Product  Information 

[2]  Product  on  which  comments  are 
being  provided  and  whether  the 
comments  pertain  to  a  tariff  of  the 
United  States  or  Israel,  or  both. 

(3)  Tariff  sub-heading  numbers  at  the 
eight-digit  level  in  the  United  States  or 
Israeli  Harmonized  System  ("HS")  tariff 
schedules  in  which  the  product  is 
classified  and  the  product  description  of 
the  subheadings, 

(4)  Whether  the  comments  pertain  to 
all  products  covered  by  a  tariff 
subheading  listed  in  paragraph  3,  or  only 
the  product  identified  in  paragraph  2 
above. 

(5)  Reasons  for  advising  for  or  against 
accelerated  tariff  elimination. 

C.  Statistical  Information 

Provide  data,  if  available,  on: 

(6)  Your  firms*  exports  to  and/or 
imports  from  Israel,  in  dollars,  for  each 
product  in  the  most  recent  three  year 
period  for  which  data  are  available, 

[7]  Projected  exports  to  and/or 
imports  of  the  product  if  tariff 
elimination  is  accelerated. 

Note:  Business  confidential  material  should 
be  80  marked  so  that  special  handling  may  be 
provided. 

3.  Instnjction.s  for  Submitting  Requests 

Requests  should  be  type-written  and 
submitted  in  10  copies  to:  Joseph  S. 
Papovich,  at  the  address  indicated 
above.  Requests  must  be  received  by 
May  26. 1989  to  ensure  consideration 
under  the  above  procedures. 
Sandra ).  Kristoff. 

Chairwoman.  Trade  Policy  Staff  Committee 
[FR  Doc.  89-10726  Filed  5-3-89:  8:45  amJ 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Norttiwest  Conservation  and  Electric 
Power  Plan  Revisions  to  the  Model 
Conservation  Standards  tor  New 
Commerc»a)  Buildings  and  Utility 
Programs:  Put>lic  Hearings 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conser\'ation  Planning 
Council  (Northwest  Power  Planning 
Council,  Council), 

ACnON:  Notice  of  hearings  and  deadline 
for  comment. 
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SUMMAMy:  A!  lis  .April  12,  ie39  :nt'.:;t.r.g 
the  Council  votfd  to  distribute  for  public 
comment  a  draft  revision  of  the  Model 
Conservation  Standards  (MCS)  for  new 
commercial  buildings.  Approximatrly 
one  year  ago.  the  Council  received 
public  comment  on  proposed  revisions, 
but  decided  to  delay  entering 
rulemaking  until  new  national  standard-s 
for  commercial  buildings  were 
completed.  The  Secretary  of  the  US. 
Department  of  Energy  recently 
authorized  final  standards  for  new 
federally  owned  commercial  buildings. 
and  the  Council  believes  that  the 
process  for  updating  its  standards  for 
new  commercial  buildings  can  now 
proceed. 

•UPm^MINTAflY  INPOflMATIOIC  As 

directed  by  the  .Northwest  Power  Act  (16 
U  S.C.  839  et  seq.  the  Act),  the  Council 
developed  a  regional  conservation  and 
electric  power  plan  shortly  after  its 
formation.  The  Plan  includes  an  energy 
conservation  program,  including,  but  not 
limited  to,  Model  Conservation 
Standards  for  new  commercial 
buildings. 

In  implementing  the  Power  Plan,  the 
Council  has  developed  the  practice  of 
continually  reviewing  and  updating,  in 
orderly  fashion,  elements  of  the  Plan. 
The  frequency  with  which  an  element  13 
updated  often  depends  on  the 
availability  of  new  .iiiormation  or 
changed  circumstances  While  some 
proposed  amendments  are  taken  up  on 
the  Council's  own  initiative,  others  are 
the  result  of  informal  suggestions  or 
recommendations  from  outside  parties. 
In  addition,  the  Council  has  adopted 
specific  procedures  that  allow  any 
person  to  petition  for  an  amendment  to 
the  Plan  at  any  time.  In  this  case,  the 
Council  granted  a  petition  of  the 
Northwest  Conservation  Act  Coalition 
(.NCAC)  and  the  Natural  Resources 
Defense  Council  (NRDC)  that  had 
argued  that  potentially  economically 
feasible  and  regionally  cost-effective 
savings  remained  beyond  the  Council  s 
existing  MCS.  The  Council,  based  on  its 
own  analysis,  on  public  comment  and 
on  information  obtained  from 
consultants  with  interested  parties,  has 
prepared  proposed  revisions  to  the  MCS 
for  new  commercial  buildings. 

DATIt  ANO  Aoom MCS:  The  public 
comment  period  regarding  the  proposed 
amendments  will  close  on  July  14.  1989. 
Public  hearings  on  the  proposed 
amendments  will  be  held  in  each  of  the 
four  .Northwest  states  as  follows: 

May  9,  1989,  approximately  3  p  m.  as 
part  of  the  monthly  Council  meeting  at 
the  Elkhorn  Resort  in  Ketchum.  Idaho. 


June  12,  19U9,  1:3CM:00  p  m..  Port  of 
Seattle  chambers,  2201  .Mask.m  Way. 
Pier  66.  Seattle,  Washington, 

|une  20.  1989,  1:0(1  p.m'  at  the  Council's 
Central  Office  851  S,W,  Avenue,  Suite 
1100,  Portland,  Oregon, 

)u!y  12  or  1.3,  1989,  during  the 
Council's  meeting  at  the  Grouse 
Mountain  Lodge,  Whitefish,  Montana. 
The  exact  time  will  be  published  with 
the  Council's  agenda 

Guidelines  for  Presenting  Oral 
Comments  at  Hearings 

1.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis,  Information 
Coordinator,  at  the  Council's  central 
office  no  later  than  the  day  before  the 
hearing  The  Council's  address  is:  851 
S  W'  6th  Avenue.  Suite  1100,  Portland, 
Oregon  97204  The  Councils  telephone 
numbers  are  (503)  222-5161  and  (toll 
freei  («»)  222-3355  m  Idaho,  Montana, 
and  Washington  or  (800)  452-2324  in 
Oregon, 

2.  Those  who  do  not  reserve  time 
periods  will  be  permitted  to  present  oral 
comments  as  time  permits. 

3.  Each  speaker  will  be  allowed  15 
minutes  during  the  hearing 

Guidelines  for  Submittin]{  Written 
Comments 

1   Ail  written  comments  must  be 
re -eived  in  the  Council's  central  office, 
at  851  SW,  6th  Avenue,  Suite  1100, 
Portland.  Oregon  97204,  by  5  p.m  Pacific 
time  on  January  13,  1989. 

2.  Please  provide  three  (3)  copies  of  all 
written  submissions. 

3.  Please  clearlv  mark  your  comments 
"COMMERCIAL  MCS  ' 

FOH  FURTH£«  INFORMATION  CONTACT: 

If  ynu  would  like  a  copy  of  the  proposed 

amendments,  please  contact  Judi  Hertz, 

in  the  Council's  office  of  Public 

Information  and  Involvement,  at  the 

address  or  telephone  numbers  listed 

above 

Edward  Sheets, 

E.xt.cutive  Director. 

|KR  Un<:  8^-10673  Filed  5-3-89:  8:45  am) 
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Office  of  Management  and  Budget  for 
review  and  approval. 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Subrnmed  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  In  accordance  with  th^ 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  propo8al(s)  for 
the  collection  of  information  to  the 


Summary  of  Pwposal(s) 

(1)  Collection  title:  Repayment  of  Debt 
(BRC) 

(2)  Form(s)  submitted:  T-421f 

(3)  OMB  Number:  New  Collection 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  New  Collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  60 

(9)  Total  annual  responses:  60 

(10)  Average  time  per  response:  .083 
minutes 

(11)  Total  annual  reportmg  hours:  5 

(12)  Collection  description:  Section  2  of 
the  Railroad  Retirement  Act  provides 
for  payment  of  annuities  to  retired  or 
disabled  railroad  employees,  their 
spouses  and  eligible  survivors.  When 
the  RRB  determines  that  an 
overpayment  of  RRA  benefits  has 
occurred,  it  initiates  prompt  action  to 
notify  the  claimant  of  the 
overpayment  and  to  recover  the 
amount  owed  the  RRB. 
Additional  Information  or  Comments: 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Ronald  Ritter,  the  agency  clearance 
officer  (312-751-4692).  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  Illinois  60611  and  the 
OMB  reviewer,  Justin  Kopca  (202-395- 
7316),  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Ronald  Ritter, 

A  r'i!i}j  DtrtKtor  of  Information  Resources 

Mti:iai;ement. 

(FR  Doc.  89-10747  Filed  5-3-89:  8:45  ain| 
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SECURITIES  ANO  EXCHANGE 
COMMISSION 

IReieaseNo.  35-24«76] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  27,  1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(sJ  and/or  declaration(sJ  for 


complete  statements  of  the  proposed 
tran8action(8)  sununahzed  below.  The 
applicati<ni(8)  and/or  declaration(s)  and 
any  amendments  thereto  is /are 
available  for  public  inspection  through 
the  Conunission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  dedaration(s) 
should  submit  their  views  in  writing  by 
May  22, 1989  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(8]  and/ or 
declarant(B]  at  the  addressjes)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  tiled  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed,  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Massachusetts  Electric  Company 
(70-7648) 

Massachuesetts  Electric  Company 
("Mass.  Electric"),  25  Research  Drive. 
Westborough,  Massachuesetts  01582,  a 
wliolly-owned  electric  subsidiary  of 
New  England  Electric  System,  a 
registered  holding  company,  has  filed  an 
application  pursuant  to  sections  6(a)  and 
7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

Mass.  Electric  proposes  to  issue  and 
sell  through  March  31, 1991,  up  to  an 
aggregate  principal  amount  of  $100 
miUion  of  mediimi  term  notes  ( "Notes") 
The  Notes,  which  shall  be  offered 
publicly  on  a  periodic  basis,  v^U  have 
maturities  ranging  from  nine  months  to 
thirty  years,  with  redemption  or 
noncailable  protection  for  a  period  not 
to  exceed  seven  years,  interest  rates 
will  not  be  in  excess  of  those  generally 
obtained,  on  the  date  of  issue,  for  sales 
of  medium  term  notes  of  similar  terms 
and  conditions  (including  security) 
having  the  same  maturity,  by  companies 
or  comparable  credit  quality,  Mass. 
Electric  proposes  to  issue  first  mortgage 
bonds  under  its  existing  first  mortgage 
bond  indenture  directly  as  Notes.  The 
Notes  will  be  issued  under  one  or  more 
additional  supplements  to  Mass. 
Electric's  First  Mortgage  Indenture  and 
Deed  of  Trust  dated  as  of  July  1, 1949,  as 
amended  and  supplemented  (the  "Bond 
Indenture"),  and  will  be  secured,  along 
with  all  other  bond?  issued  under  tht 
Bond  Indenture,  by  a  first  mortgage. 


The  net  proceeds  from  the  sale  of  the 
Notes  will  be  applied  to  the  cost  of,  or 
the  reimbursement  of  the  treasury  for,  or 
the  payment  of  short  term  borrowings 
incurred  for,  capitalized  additions  and 
improvements  to  the  plant  and  property 
of  Mass.  Electric, 

Mass.  Electric  requests  authorization 
to  begin  negotiations,  pursuant  to  an 
exemption  from  the  competitive  bidding 
requirements  of  Rule  50(a)(5).  with 
investors,  or  to  engage  placement  agents 
to  negotiate  with  purchasers,  m 
connection  with  the  issuance  and  sale  nf 
the  Notes.  It  may  do  so. 

Because  of  the  nature  of  a  Note 
program  (small  issues  with  varying 
maturities),  Mass.  Electric  states  that 
sinking  funds  would  not  generally  be 
appropriate.  The  terms  of  the  proposed 
Notes  would  not  be  in  accordance  with 
the  Statement  of  Policy  Regarding  First 
Mortgage  Bonds  Subject  to  the  Public 
Utility  Act  of  1935  respecting  sinking 
fund  and  dividend  provisions.  (HCAR 
No.  13105,  February  16. 1956).  and 
redemption  (HCAR  No.  16369,  May  8 
1969)  (collectively  the  "Policy  ).  Mass. 
Electric  requests  authority  to  deviate 
from  the  Policy. 

For  the  Commissioa.  b.\  Lhe  Division  of 
In\estmenl  Mdna^jement.  pursuant  to 
delegated  aulhonly. 
looatban  G.  Katz, 
Secretary 
[FR  Doc.  89-10614  Filed  5-3-89:  8  45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

IDectaration  of  Otsaster  Loan  Area  ''2348  \ 

Texas  (and  Contiguous  Counties  in 
the  States  of  Arkansas  and  Louisiana), 
Declaration  of  Di'^aster  Loan  Area 

As  a  result  of  the  President's  major 
disa,sler  decUirdtion  on  April  23,  1989  I 
find  that  Cass,  Cherokee.  Gregg, 
Harrison,  Marion,  and  Rusk  Counties,  in 
the  Stale  of  Texas,  constitute  a  disaster 
loan  area  due  to  damage  from  severe 
thunderstoiT-.s  and  flooding  which 
occurred  on  March  2ft-29.  1989.  Eligible 
perstms,  firms,  and  organizations  may 
file  applications  for  pti\sical  damage 
u.ati!  the  close  of  business  on  June  23, 
1989.  and  for  economic  injury  until  the 
close  of  bus.ness  on  Irtnuary  24,  1990,  at 
the  address  listed  btkvv:  Disaster  Area 
3  Offce.  Small  Business  Administration. 
2306  Oak  Lane,  Suite  110,  Grant  Prairie. 
Texas  75051,  or  other  locally  announced 
locations.  In  addition,  applications  for 
economic  injii.-y  from  small  businesses 
lomled  in  the  contiguous  counties  of 
Anderson.  Angelina,  Bowie,  Camp, 
Henderson,  Houston.  Morris. 


Nacogdoches,  Panola,  Shelby,  Smith. 
and  Upshur,  in  the  State  of  Texas;  Miller 
County,  Arkansas:  and  Caddo  County. 
Louisiana,  may  be  tiled  until  the 
specitied  date  at  this  locatiorL 
The  interest  rates  are: 


Homeowner*  with  Credit  Arailable 
Elsewhere ,  ,    

)  iomeowners  without  Credit  Avail- 
8ble  Else«vfaere  _ ., 

H;>  itsMs  with  Credit  Available 
K,'-<-vsi.  ■>  __ 

F't;sin>sNc;  rtfid  Non-Profit  Organi- 
Laiiuait  M  ihout  Credit  Available 
Elsewhere 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  Without  Credit 
Available  Elsewhere „.... 

Others  (Including  Non-Profil  Orga- 
nizations) With  Credit  Available 
Elsewhere ,,    , , 


S.000 
4.000 

8,000 

4.000 
4.000 
9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  234806  and  for 
economic  injury  the  numbers  are  675200 
for  the  State  of  Texas;  675300  for  the 
State  of  Arkansas:  and  075400  for  the 
State  of  Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  April  26. 1969. 
Bernard  Kulik, 

iJcp u .>  A isoaate  A dministrotor  for  Disaster 

Assistance. 

[FRD      H"     »677  Filed  5-a-fl9:  8:45  amj 
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Region  VI  Advisory  Council  PdbHc 
Meeting 

The  U.S.  Small  Business 
Administration.  Region  VI  Advisory 
Council  located  in  the  geographical  area 
of  San  Antonio  will  hold  a  public 
meeting  at  9«)  a.m..  Thursday,  May  25, 
1989,  at  the  North  Star  Executive  Center. 
7400  Blanco  Road.  Suite  200,  San 
Antonio,  Texas,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Julio  G.  Perez,  District  Director,  U.S. 
Small  Business  Administration,  North 
Star  Executive  Center,  7400  Blanco 
Road,  Suite  200  San  Antonio.  Texas 
78216-4300.  phone  (512)  229^501. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
April  27, 1989. 

[FR  Doc.  89-10676  Filed  &-3-89;  8:45  am) 
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DEPARTMENT  OF  STATE 

[PubNc  Motic*  11061 

FWwrnwn'a  Prot«ctiv«  Act;  | 

Proc«dur«s;  Ft«« 

ACnOfC  Notice  of  refund  of  fees  pdid  in 
fiscal  year  1986. 

SUMMARY*.  Certain  vessels  covered  by 
the  Fishermen's  Guaranty  Fund  in  fiscal 
year  1986  will  receive  a  refund  of  S9.00 
per  gross  vessel  ton. 

IFFlcnvi  OATt  May  1,  1989. 

TOW  FUrmCR  IMFOmMATION  CONTACT 

Mr.  H.  Stetson  Tinkham,  OfTice  of 
Fisheries  Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 
Washington,  DC  20520,  Telephone 
Number  (202)  647-2009. 

•UPPLXMINTARY  INFOftMATION:  On 

March  14,  1986,  the  Department  of 
Commerce  filed  a  notice  of  a  $14  per 
gross  vessel  ton  increase  in  the  fees 
under  section  7  of  the  Fishermen's 
Protective  Act  (22  U.S.C.  1971  et  seg.  for 
fiscal  year  October  1.  1985  to  September 
30, 1986  (51  Fed.  R.  8840,  March  14. 
1986).  That  fee  increase  was  challenged 
by  several  boat  owners  in  the  case  of 
Brenda  Jolene  et  a!,  v.  United  States  of 
America  et  al.  (Civil  No.  86-0961-E).  On 
March  23, 1987,  Federal  District  Court 
Judge  William  B.  Enright  ruled  that  the 
notice  of  increased  fees  was  void,  and 
directed  the  Secretary  to  promulgate 
regulations  consistent  with  section  7  of 
the  FPA.  In  the  meantime.  29  vessel 
owners  paid  the  increased  fees.  Two 
vessel  payments  were  invalid  and  one 
payment  was  subsequently  refunded, 
leaving  26  participants  m  the  fiscal  year 
1986  Fund.  The  court  decision  did  not 
direct  the  Secretary  to  refund  any 
portion  of  the  fees  paid  by  these 
participants.  The  Department  has 
determined  that  the  best  course  of 
action  is  to  settle  any  potential  claims 
arising  as  a  result  of  the  court  decision 
in  the  amount  of  S9.00  per  gross  vessel 
ton.  Thus,  those  vessel  owners  who 
were  covered  by  the  Fishermen's 
Guaranty  Fund  under  section  7  of  the 
Fishermen's  Protective  Acl  during  fiscal 
year  1986  and  paid  the  full  fee  amount  of 
$30.00  per  gross  vessel  ton  are  eligible  to 
receive  a  refund  of  $9.00  per  gross  vessel 
ton.  To  receive  the  refund,  eligible 
vessel  owners  must  sign  a  full  release  of 
all  claims  which  they  might  have  against 
the  U.S.  Government  for  fees  paid  in 
fiscal  years  1986  and  1987  In  those 
instances  where  vessel  owner  payments 
may  have  been  in  error,  or  where 
owners  paid  only  part  of  the  increase, 
the  retund  is  b.ised  on  actual  paym.ent 


received  by  the  Department  of 

Commerce, 

Classification 

This  action  is  taken  under  the 
au'honty  of  22  U.S.C.  1977,  complies 
with  the  Executive  Order  12291,  and  is 
not  subiect  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  It  does  not 
contain  any  collection  of  information 
requirem.ent.  as  defined  in  the 
Paperwork  Reduction  Act. 

As  a  "matter  relating  to  Agency  *   *   ' 
contracts."  this  notice  is  exempt  from 
the  notice,  comment,  and  delayed 
effectiveness  provisions  of  the 
Administrative  Procedure  Act.  This 
means  analysis  under  the  Regulatory 
Flexibility  Act  is  not  required. 

For  the  Secretary  of  Stale. 
Date:  April  18, 1989. 
Frederick  Bemthal, 

Assistant  Sccreiary  for  Oceana  and 
International  En  vironmental  and  Scientific 

A  ^fairs. 

|FR  Doc.  89-10692  Filed  S-3-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

FAA  Approval  of  Noise  Compatibility 
Program,  Nantuclcet  Memorial  Airport, 
Nantucket,  MA 

AOCNCV:  Federal  Aviation 
Administration,  DOT. 
ACTKHC  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Town  of 
.Nantucket.  Massachusetts,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(I^ijb.  L  96-193)  and  14  Cre  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  federal  and  nun- 
federal  responsibilities  in  Senate  Report 
No.  96-52  (1980).  On  August  19,  1988,  the 
FAA  determined  that  the  noise  exposure 
maps,  submitted  by  the  Town  of 
.Nantucket,  Massachusetts,  under  Part 
150.  were  in  compliance  with  applicable 
requirements.  On  February  9.  1989,  the 
Associate  Administrator  approved  the 
Nantucket  Memorial  Airport  (.ACK) 
noise  compatibility  program.  Out  of  the 
6  proposed  program  elements,  5  were 
approved. 

EFFECTIVE  DATE  The  effective  date  of 
the  FAA  s  approval  of  the  ACK  noise 
com.patibilify  program  is  February  9, 
\%m. 

FOfi  FURTHER  INFORMATION  CONTACT: 

John  Silva,  Federal  Aviation 


Administration,  New  England  Region, 
Airports  Division.  ANE-602, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803,  Telephone  (617) 
273-7060. 

Documents  reflecting  this  FAA  action 
may  be  obtained  from  (he  same 
individual. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  ACK 
noise  compatibility  program,  effective 
February  9, 1989. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibihty  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Pnrt 
150; 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  manage.ment  of  the  Navigable 


Airspace  and  Air  Traffic  Control 
Systems,  or  adversely  affecting  other 
powers  and  responsibilities  of  the 
Administrator  as  prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F/\A  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where  federal 
funding  is  sought,  requests  for  project 
grants  must  be  submitted  to  the  FAA 
Regional  Office  in  Burlington, 
Massachusetts. 

The  Town  of  Nantucket  submitted  to 
the  FAA,  on  February  4, 1988,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  April  1986  through 
February  1988.  The  ACK  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  August  19, 1988.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  September  6, 
1988, 

The  ACK  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
1990.  It" was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  .\ct. 
The  FAA  began  its  review  of  the 
program  on  August  19, 1988,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days,  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180  day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  six 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 


150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  February  9, 1989. 

Approval  was  granted  for  five  specific 
progriiH-  elements.  .Airport  Operations 
Measure  5,  concerning  the  purchase  of 
approximately  75  acres  of  land,  was 
disapproved,  on  the  bas^s  that  it  is  not 
shown  to  be  noncompatible  on  cither 
the  exist'ng  or  future  noise  exposure 
maps. 

The  iippro\cd  prognim  for  Nantucket 
includes  noise  abatement  flight 
procedures,  preferential  runway  use. 
monitoring  the  noise  control  program, 
establishment  of  a  permanent  Advisory 
Committee,  and  the  initiation  of  real 
property  noise  notices. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  .Administrator  on  February  9. 
1989,  The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  .submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  office  of  the 
Airport  Manager,  Nantucket  Memorial 
Airpo.'-t.  Nantucket,  Massachusetts, 

Issued  in  Burlington,  Massachusetts  on 
April  12,  19«9, 

Vincent  \.  Scarano, 

Manager.  Airports  Division.  Nett-  England 

Rfxion. 

\VV.  Doc.  a9-10e67  Filed  5-^-89:  8:45  am) 
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Noise  Exposure  Map  Notice  Spokane 
International  Airport,  Spokane, 
Washington 

AGENCy:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Spokane 
International  Airport  (CF.G)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Ncuse  Abatement  Act  of  1979 
(!\ib."l..  9f>-l93)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FA.A's  determination  on  the  Spokane 
International  Airport  noise  exposure 
maps  is  April  18.  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenki^p.  FAA,  Airports 
Division.  ANM-611,  179(X)  PdCific  Hwy 
S.,  C-«8966,  Seattle,  WA  98168, 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  V \A  finds 
that  the  noise  exposure  maps  for 
Spokane  International  Airport  are  in 
compliance  with  applicable 


requirements  of  Part  150,  effective  April 
18, 1969, 

Under  Section  103  of  Title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  Part 
150,  promulgated  pursuant  to  Title  I  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Spokane 
Airport  Board.  The  specific  maps  under 
consideration  are  Exhibits  5-8  and  5-14 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Spokane 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  April  18, 
1989.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  the  determination  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
Appendix  A  of  FAR  Part  150.  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  conunitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act, 
it  shquld  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
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These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilUies  of  local 


the  public's  awareness  of,  and 
participation  in.  this  .Tspect  of  F.'\A's 
regulatory  activities.  .Neither  pubhcaLion 


Sections  of  the  FAR  Affected:  14  CFR 

6317 
DfscnptioB  of  Relief  Sought:  To  allow 
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flight  instruction.  GRANT,  April  20. 
1989.  Exemplicn  No.  3T8iC. 


with  the  aviation  com.munity  and  issues 
on  which  the  aviation  community  may 
take  effective  action  on  its  own.  We 


advise  FAA  if  they  wish  to  make  oral 
presentations  at  the  listening  session  to 
address  a  soecifir.  item  or  items  that 
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These  fujictions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibiiUies  of  locdi 
goverrunent.  These  local  rtsponsibililies 
are  not  changed  in  ar.y  way  under  Part 
150  or  through  FAA  s  review  of  noise 
exposure  maps.  Therefore,  the 
n?sponsibi!ity  for  the  detailed  ovt-rlaying 
of  noise  exposure  contours  unto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps. 
cr  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  rehed  on 
the  certification  by  the  aj-purt  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
h  IS  been  accomplished- 
Copies  of  the  noise  exposure  m.ips. 
the  F.A-^'s  ev.iluation  of  the  maps,  and 
the  proposed  noise  compatibility 
program  are  available  for  examination 
at  the  following  locations. 
Federal  Aviation  .Adm.misL-at.on, 
Independence  .Avenue,  S\V,.  Room 
615,  Washington.  DC 
Federal  Aviation  .Admiiiistration, 
AirporU  Division,  ANM-600,  I'W 
Pacific  Hwy  S.,  C-68966,  Seattle. 
Washington  981(58 
Spokane  International  .Airport.  Spokane. 
Washington. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  "FOR  furtmer  information 

CONTACT" 

Issued  in  Sealtlp   W,isfair.:ili).-!.  Apni  18. 
1089. 

James  R.  Hou^Uio. 
Assistant  ^tanag^■r  A:rp':ru  iJi^,j:uji. 
jKS  Doc.  8§-10668  Filed  S-MJS:  8:45  am] 
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I  Summary  Notic«  No.  PE-89-181 

Petition  for  Exemptton;  Summary  of 
Petitions  Received;  Dtspositfons  of 
Petitions  Issued 

agency:  Federal  Aviation  | 

Adnumstration  (F.-XAl.  DOT, 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  pehtions. 

summary:  Pursuant  to  F.A,A's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summar.  of 
certain  petitions  seeking  rebef  from 
specified  requirements  of  the  Fedtjrai 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  arni  corrections. 
The  purpose  of  thus  rvotice  is  to  imprtn<' 


the  public's  awareness  of,  and 
partidpation  in,  this  aspect  of  F.-\A's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
om.ission  of  informatii;n  m  the  summary 
is  intended  to  affect  the  legal  sl.itus  of 
any  petition  or  its  final  disposition. 

date;  Comments  on  petitions  received 
rv..nt  identify  the  petition  docket  number 
involved  and  must  be  receivi-d  on  or 
before  May  24. 1989. 
AOOdCSS:  Send  comments  on  duv 
f.>";';<Ti  in  triplicate  to  Federal  Aviation 
;\.imini,-.iration.  C)ffice  of  the  Chief 
C  junsei.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington.  DC  2(»91. 

FOR  further  information  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915C, 
FAA  Headquarters  Building  (FOB  lOAJ, 
800  Independence  Avenue  SW  . 
Washington,  DC  20591:  telephone  (202) 
267-3t32, 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  jl4  CFR  Part  11). 

Issued  in  Washington.  DC,  on  April  27, 
1989. 

Denise  Donohue  Hall, 

A/orroger.  Prvgram  Management  Stuff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  Xo:  25ru5 

Petitioner  Air  Atlantic  Airlines 

Regulations  Affecteth  14  CFR  1.35  213 
and  135.225 

Descriptioa  of  Relief  Sou^hL  To  allow 
petitiooer  to  fly  certain  aircraft  thiit 
are  under  lease-back  operations 
addressed  in  §  91.54  using  it.s  oat 
pilots. 

DocAeriVa.  25799 

Petitioner  Zambia  Airwavs  Cor^M)ration 
Ltd. 

Sections  of  Uie  FAR  \  ''^rt  r.-r.'  14  CFR 
43.3,  43.5.  and  43.7 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  its  DC-lO-30 
aircraft  with  certain  engines, 
components,  applianiies,  and  spar»» 
parts  that  have  been  r>'paired. 
overhauled,  or  inspected  by  persons 
outside  of  the  United  States  wiio  do 
Qol  bold  U.S.  airman  certificates,  but 
who  may  possess  appropriate 
authorization  from  the  aeronautical 
authority  of  another  ICAO  member 
state. 

Docket  No.:  25816 
Petitioner  American  Flyers 


Sections  of  the  F.^R  Affected:  14  CFR 
6317 

Df-scripfion  of  Relief  Sought:  To  allow 
petitioner  to  administer  and  grade  the 
fli^t  engineer  written  test  following 
compietton  of  its  flight  engineer 
ground  school. 

Docket  .\o.:  2h%Z7 

Petitioner:  .A.Tieriflight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.225 

Descnpt-on  of  Relief  Sought:  To  allow 
petitioner  relief  from  the  requiremeni 
for  an  approved  weather  report, 
subject  to  cert.iin  self-imposed 
restrictions. 

Docket  N<j..Z'^:.i 

Petitioner:  ExpiossOr.e  Internationiil. 
Inc. 

Sections  of  the  FAR  Aft^^..?d:  14  CFR 
121.337 

DcscTiplion  of  Relief  Sought:  To  allow 
petitioner  to  use  the  combination  of 
oxygen  ma.sk  and  smoke  goggles 
approved  to  FAA  Technmcal 
Standard  Order  C99  presently  used  oii 
petitioner's  cargo  aircraft  in  meftin«j 
the  intent  of  §  121.33''  on  protective 
breathing  equipment. 

Docket  \o.:  25860 

Petitiunf.r  Horizon  Air 

Srctioiis  of  the  FAR  A  fleeted:  14  CFR 
121.337  and  121.417(cl{lJ 

Description  of  Relief  Sought:  To  allow 
petitioner  a  6-month  extension,  until 
January  6.  1990,  to  comply  with  the 
requirements  for  protective  breathing 
equipment  and  training  in  the  use  of 
that  equipment. 

Docket  No.:  25866 

PtHitioner  Evergreen  International 
Airlines.  Inc. 

St-clions  of  the  FAR  Affected:  14  CFR 
121,337 

D'?scnption  of  Relief  Sought  To  allow 
the  combination  of  oxygen  masks  .ind 
smoke  goggles  approved  to  FA;\ 
Technical  Standard  Order  C99  and 
presently  in  use  on  petitioner's  all- 
cargo  aircraft  in  meeting  the 
requirements  of  §  121.337, 

Docki^!  .\a.:  r3477 

Petitioner  Experimental  Aircraft 
Association 

Regulations  Affected:  14  CFR  103.1laJ. 
(e|(l),  and  (e!(41 

l)e.-n:r!plion  of  Relief  Sought/ 
Disposition:  To  extend  Elxemption  No. 
3784,  as  amended,  that  allows 
individuals  authorized  by  the 
petitioner  to  operate  powered 
ultralights  at  an  empty  weight  of  nut 
mo.'-e  than  330  pounds,  that  have  a 
power-off  stall  speed  of  not  more  than 
29  knots  calibrated  airspeed,  and  with 
anothf»r  occupant  for  the  purpose  of 


flight  instruction.  GRANT,  April 20, 
1989,  Exempilcn  No.  378iC. 

Docket  No.:  25120 

Petitioner:  Singapore  Airlines  Limited 

Sections  uf  the  FAR  Affected:  14  CFR 
21.197(c) 

Description  of  Relief  Sought 
Disposition:  To  extend  Exemption  No 
4792  that  allows  petitioner  a  special 
flight  permit  with  a  continuing 
authorization  for  aircraft  that  may  not 
meet  applicable  airworthiness 
requirements  but  are  capable  of  safe 
flight  for  the  purpose  of  fiying  such 
aircraft  to  a  base  where  maintenance 
or  repairs  are  to  be  performed. 
GRANT.  Apnl  12,  7P<W.  Exemption 
No.  -1792 A. 

Docket  No.:  25579 

Petitioner  Erwin  Siebzehnrubl 

Sections  of  the  FAR  A  ffected:  14  CFR 
65.91 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
obtain  inspection  authorization 
without  fulfilling  the  3-year 
requirement  to  hold  an  airframe  and 
powerplanl  rating.  DENLXL.  .April  13, 
1989.  Exemption  No.  5040. 

Docket  No.:  25704 

Petitioner  Chandler-Gilbert  Community 
College 

Sections  of  the  F.AR  Affected:  14  CFR 
]47.31(c)(l)(iv) 

Dei-c:-ipt:on  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
credit  certain  students  eii.'olled  in  its 
math  and  physics  courses  and  to 
allow  this  credit  to  be  used  by  the 
students  as  part  of  the  reiiuirenienls 
nericssary  to  apply  for  a  mechanic 
certificate  with  airframe  or 
powerplant  ratings  or  both,  prior  to 
the  subject  courses  being  approved  as 
part  of  the  airframe  and  powerplant 
mechanic  curriculum.  GR.ANT.  .April 
19.  1989.  Exc.'iplion  No.  5041. 

\\V.  D(ir.  89-10(.n  Filed  5-:i-89:  HA^  am] 
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National  Aviation  Safety  Priorities 


agency:  Federal  Aviation 
Administration  (F,\A),  DOT 

action:  Notice. 


summary:  FA..^  requests  public 
comment  as  part  of  a  systematic  effort 
to  identify  specific  National  Aviation 
Safely  Priorities.  Comments  would  be 
appreciated  in  each  of  several 
Categories.  Interested  parties  are  invited 
to  identify— with  supporting  rationale 
and  documentation — a  lim.ited  number 
of  top  priority,  national  aviation  safety 
i.ssues  on  which  the  F.'VA  may  take 
effective  action  separately  or  in  concert 


with  the  aviation  com.munity  and  issues 
on  which  the  aviation  community  may 
take  effective  action  on  its  own.  We 
request  that  comments  follow  the  format 
outlined  betcvN, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ur,  Robert  Matthews,  National 
I*riorities  Program  Manager.  Federal 
Aviation  .Administration  (AOV^iOO). 
Washington,  DC  20.591  or  telephone 
(2U2) 267-7344. 

Comment  Period:  Through  June  29, 
1989. 

Background:  One  of  FAA's  primary 
missions  is  to  foster  and  promote 
aviation  safety.  In  order  to  ensure  that 
V/\A  fulfills  this  mission  properly,  the 
Associate  Administrator  for  .'\viation 
Safety  will  undertake  a  systematic  effort 
to  identify  a  primary  set  of  high  priority, 
national  issues  in  several  categories  of 
aviation  safetj,.  FAA  seeks  the  benefit 
(if  direct  and  broad  public  participation 
in  this  effort.  .'Vcco.'-dingly.  comments  are 
invited  from  ill  interested  parties  on  just 
which  aviation  safety  issues  constitute 
those  of  highest  national  priority  within 
each  category 

Ti.ose  categories  can  be  divided  into 
two  broad  classes  of  aviation  activity: 
commercial  air  transportation  and 
general  aviation.  Issues  within  these 
broad  classes  would  dffect  the  following 
categories:  Might  operations, 
maintenance,  ai.'-craft  certification,  air 
trafiic  control,  airway  facilities,  airport 
operations,  civil  aviation  security, 
rotorcraft.  and  other. 

Issues  need  not  be  limited  to  those  on 
whifih  ¥.\A  Can  take  direct  or  unilateral 
action.  Rather,  issues  may  include  those 
on  which  FAA  ana/or  other  elements  of 
the  aviation  community  can  take 
effective  action.  However,  comments 
should  be  limited  to  aviation  safety 
issues  that  are  of  the  highest  national 
concern.  Commenters  should  include 
rationale  and  supporting  documentation 
to  establish  issues  as  being  of  the 
highest  national  importance. 
Commenters  also  are  requested  to 
identify  the  relative  priority  of  each 
issue  if  more  than  one  issue  is  included 
in  a  submission. 

After  reviewing  comments,  FAA  will 
publish  an  interim  list  of  priorities  for 
each  category  in  the  Federal  Register  by 
.'nid-.\ugust.  This  effort  will  be  followed 
in  September  by  a  liste.ning  session  at 
which  the  public  can  address  the  merits 
(if  the  interim  draft  priorities.  FAA  then 
Vvili  develop  a  final  set  nf  recommended 
national  aviation  safi  tv  priorities,  which 
will  be  forwcrded  to  the  Federal 
Aviation  Administrator  in  October  1989, 

The  August  entry  in  the  Federal 
Register  will  invite  interested  parties  to 
comment  on  the  interim  list  and/or  to 


advise  FAA  if  they  wish  to  make  oral 
presentations  at  the  listening  session  to 
address  a  specific  item  or  items  that 
have  been  included  or  excluded.  To 
avoid  duplication  in  the  presentations, 
and  to  ensure  that  all  significant  items 
are  addressed.  FAA  will  develop  an 
agenda  for  the  listening  session.  The 
agenda  will  identify  scheduled 
presentations  and  will  allocate  specific 
time  slots. 

Final  staff  recommendations  on 
national  aviation  safety  priorities  wrill 
be  submitted  to  the  Federal  Aviation 
Administrator  in  October.  Those 
recommendations  will  be  based  on 
internal  FAA  analysis  of  issues,  which 
will  include  full  consideration  of  all 
comments  received. 

Form.ii  for  Public  Comment 

Commenters  are  encouraged  lo 
address  as  many  of  the  following 
categories  as  possible  under  commercial 
air  transportation  and  general  aviation: 
flight  operations,  maintenance,  aircraft 
certification,  air  traffic  control,  airway 
facilities,  airport  operations,  civil 
aviation  security,  rotorcraft.  and  other. 
For  each  issue,  please  include  the 
following. 

1.  Category,  tide  and  brief  description. 
For  example: 

Category:  Commercial  Air 
Transportation  Security 
Title:  Passenger  Screening  Devices 
Description:  .  .  . 

2.  Rank  order  of  each  issue  within  a 
category  (1st.  2nd.  etc.). 

3.  For  each  issue,  include  one  lo  two 
pages  of  rationale  on  why  it  qualifies  as 
the  highest  national  aviation  safety 
priorities  for  FAA  and /or  other  elements 
of  the  aviation  community.  Please 
include  any  supporting  documentation 
or  additional  data. 

4.  What  type  of  action,  and  by  whom 
(FAA.  airport  operators,  carriers,  etc.)  is 
required  to  address  each  issue? 

5.  What  type  of  information  should 
FAA  collect  and  analyze  to  monitor  the 
issues  properly? 

Address 

Federal  Aviation  Administration. 
Associate  Administrator  for  Aviation 
Safety,  Attn:  ASV^MX),  Washington, 
DC  2^591. 

B.  Keith  Potts, 

Associate  .Administrator  for  Aviolion  Safety, 

Safety  Information  Division. 

|KR  Doc.  89-10G69  Filed  5-3-89;  &45  am) 
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RM«arclv  EngirM«iin9,  and 
D«v«k)paMfU  Advisory  Committ**; 
Meeting 

Pursuant  to  section  \0{a){2]  of  the 
Kederal  AcKisory  Committe«  Act  fPyb  I. 
92-463;  5  U  S.C.  App.  11,  notice  is  hereby 
given  of  a  m«€ting  of  the  Federal 
Aviation  Administration  Research, 
Fngineering.  and  Development  Ad\.!3orv 
Committee  to  be  held  May  25.  1989.  in 
the  first  tloor  conference  room  of  the 
Ryder  Buildjng,  475  School  Street  SW.. 
Wdshin^ton.  DC  commencing  at  10  a.m. 

The  Agenda  for  this  meeting  is  as 
f'jllows; 
(!)  Establish  committpe  operati.ig 

procedures. 
(2)  Review  the  Federal  Aviat:on 

Administration  Research  and 

Development  prograTi, 

Attendance  is  open  to  the  interesttid 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements  or 
obtain  information  should  contact  Mr 
lohn  Turner,  Executive  Director 
Research,  Engineering,  and 
Development  Advisory  Committee, 
ADM-1,  800  Independence  Avenue  SW 
Washington,  DC  20591.  telephone  202- 
267-3555. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Iss'jed  in  VVishi.-.gMn.  DC  on  April  28  1M9 
|ohn  Turner. 

Executive  D;rfi!ar Rfseanfi.  Engineering, 
and  Development  AJvtsory  Comtmttee. 
[PR  Doc,  89-lf)670  Filed  5-3~8ft  8;4.5  amj 
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Federal  Highway  Adrrrintetration 

EnvironmentaJ  Impact  Statement;  St. 
Louis  County,  MissouH 

AQfHCY:  Federal  Highwav 
Administration  (FTiWA).  DOT 
action:  Notice  of  intent. 

summary;  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  St. 
Louis.  Missouri, 

FOB  FimTMCR  lf«f  OHMATlOf*  COWTACT 
Mr,  Robert  .'Knderson.  Federal  flighw.u 

Administration.  Jefferson  Ci'v. 

Missouri,  65102,  Tel^^phone:  (314)  63t>- 

7104: 
\\r.  James  F,  R,jbt!r!3,  Surveys  and  Plans 

Engineer  Vtissoun  Highway  and 

TransporMtion  Department,  PO  Bnx 

270  Jefferson  City  Missouri  mWl 

Telephone;  (.314)  751  -2874; 


Mr  Richard  Daykin,  Director  St.  Louis 
County  Department  of  I  lighways  and 
Traffic.  7900  Forsyth,  Clayton, 
Missouri  6,no.5,  Telephone:  (314)  8«9- 
3100, 

SUPPLEMENTARY  INFORMATION: 

1    rhe  project  cr^nsists  of  the 
extension  of  the  Earth  City  Elxpressway 
south  from  Pru,hard  Fa.^m  Road  on  new 
location  west  of  e.vistuig  Creve  Coeur 
Mill  Road.  The  extension  will  continue 
southward  to  a  new  intersection  at 
Olive  Boulevard,  at  a  point  west  of  Fee 
Fee  Road  where  it  intersects  Olive 
Boulevard  and  east  of  where  Woods 
Mill  Road  intersects  Olive  Boulevard. 

The  proposed  project  wdl  consist  of  a 
five-Iane  hisihway  connecting  1-70  and 
Olive  Boulevard  and  will  serve  to 
reduce  congestion  on  1-270. 

2.  Three  alternate  alignments  w:Il  be 
considered  on  the  main  portion  of  the 
proposed  highway.  The    no  build" 
alternative  will  be  addressed. 

3.  A  reconnaissance  of  the  a.-ea  has 
been  made  and  preliminary  information 
developed.  ThisElS  is  being  prepared  in 
conjunction  with  the  EIS  for  the  Page 
Avenue  Extension. 

(Catalog  of  Federal  Domesiu  .Asms. lance 
Program  Number  20.205,  Unjhw.iy  i';,4nn,n)j 
and  Coiutrucdon,  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  April  2a  1989, 
Rob«rt  G,  Anderson, 

District  Engineer,  Jefferson  City.  Missouri. 
IFR  Doc.  89-107 4a  Filed  5-3-89:  8: 45  ,i;:i| 
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Maritime  Administration 
IDochet  No.  M-OIti 

Intent  to  Transfer  Government  Vessel 

agency:  .Maritime  Administration. 
action:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  Maritime  Administration  (M.\RAD! 
intends  to  transfer  the  SB.  LA.NK 
VICTORY  from  the  National  Defense 
Reserve  Fleet  [NDRF]  in  Suisun  Bay, 
California  to  the  U.S.  Merchant  Marine 
Veterans  of  World  War  II  (Veterans) 
located  at  North  Hollywood,  California 
nn  nr  before  May  31,  1989. 
date:  Comments  concerning  the 
proposed  action  must  be  received  at  the 
)fri<  e  belnw  on  or  before  May  17. 1989 
ADDRESS:  Further  information  may  be 
i)bta:nt?d  fran-.  j.C.  F^rrumders,  Vessel 
I):sp(is..ii  d-r.d  V-W'ijir.  T:-an.sf('r  Officer. 
NL.r'iiinr  \.lnu::.^:,:v .an  :\LVR--45.1  ]. 
4(XJ  ,S«;ver.uh  Str"el.  SVV  ,  Ro.jit.  7i24, 


Washington.  DC  20590.  Phone  (202)  366- 
5821. 

SUPPLEMENTARY  INFORMATION:  MARAD 
is  delegated  authority  by  the  Secretary 
of  Transportation  (Secretary)  to  dispose 
of  government-owned  vessels  of 
merchant  ship  design.  The  S.S.  L-WF 
VICTORY,  built  at  Los  Angeles, 
California,  duruig  1945,  is  part  of 
MARAD's  NDRf  in  Suisun  Bay, 
California. 

Private  Law  100-21  (Statute),  October 
la.  1988,  authorized  the  Secre'arv  to 
transfer  the  S,S.  IJKNE  VICTORY  to  a 
nonprofit  corporabon  to  serve  as  a 
merchant  marine  memorial  museum. 
Veterans  caused  the  legislation  to  Ix* 
introduced  and  was  identified  in  the 
legislative  history  as  the  only  known 
association  ready  and  willing  to 
implement  the  statutory  objective. 

The  Statute  also  authorized  the 
Secretar>'  to  transfer  unneeded  ship  s 
equipment  to  the  S.S.  LANE  VICTORY 
from  other  NDRF  ships.  Since  its 
enactment,  Veterans  actively 
participated  in  the  selection  of  such 
equipment  to  assure  a  successful  return 
of  the  S.S  LA.NE  VICTORY  to  the  public 
service  prescribed  by  the  Congress. 

Veterans'  general  plans  appear  rn 
"Hearings  before  the  Subcommittee  on 
.Merchant  Marine  of  the  Committee  on 
.Merchant  Marine  and  Fisheries.  House 
of  Representatives"  (Serial  No.  100-32) 
(May  7,  1987),  particulaHy  at  pages  1,39- 
140. 

MARAD  is  about  to  begin  preparation 
of  the  formal  agreement  wherebv  the 
S.S.  LAA'E  VICTORY  would  be 
transferred  to  Veterans  fn  accort^ance 
with  the  terms  of  the  Statute  and  with 
Veterans'  announced  plans.  Views  of 
interested  members  of  the  public  are 
invited.  The  tentative  schedule  is  to 
effect  transfer  of  the  S.S,  LANE 
VICTORY  to  Veterans  on  or  before  M.iy 
31.1989, 
lames  A.  Saari, 
Secretary.  Maritime  Administration 

Dale:  April  2i3,  1989 
[FR  Doc.  89-10605  Filed  5-,^-^:  8;4.i  Hm\ 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

I  Supptement  to  Department  Circular— 
PuWic  Debt  Series— No.  1 1-89 1 

Treasury  Notes,  Series  V-1991 

VVd.shirglon,  April  2',  t9HM 

The  Secretary  announced  on  Apn!  2l\ 
1989.  that  the  interest  rate  on  the  notes 
designated  Series  Y-1991  dcsciilied  m 
Depart,ment  CircuUr — Pi;lihc  Debt 
Senes— No  11-89  datett  April  20  i-wy 


will  be  9'/4  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  QV*  percent 
per  annum, 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

|.f"R  Doc,  89-10610  Filed  5-3S9:  H  i5  amj 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  CoHection 
Requirements  Under  0MB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting 
requirements  submitted  for  0MB 
review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  USIA  is  required  to  "Update 
Information  on  Exchange  Visitor 
Program  Sponsors"  in  accordance  with 
the  Mutual  Education  &  Cultural 
Exchange  Act  of  1961  as  amended.  22 
CFR  part  514.  USL^  is  requesting 
approval  for  the  extension  of  form  lAP- 
87,  "Update  of  Information  on  Exchange 
Visitor  Program  Sponsor."  which  was 
cleared  previously  by  OMB  and 
assigned  clearance  number  311&-0011 
Respondents  will  be  required  to  respond 
only  one  time. 

DATE:  Comments  must  be  received  by 
May  31,  1989. 

COPIES;  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USl.A  Clearance  Officer,  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatorv 
Affairs  of  OMB,  .Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer 
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FOR  FURTHER  INFORMATION  CONTACT; 

Agency  Clearance  Officer.  Rpf.a  l{. 
Greham-Hall.  United  States  Information 
Agency,  M/ASP.  .301  4th  Street  SW., 
Washington.  DC  20547.  telephone  (202) 
485-7501.  and  OMB  review;  John 
Horrigan,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  ,N>w 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION:  7  itle: 
Information  on  Exchange  Visitor 
Program  Sponsor.  The  US1.'\  form  lAP- 
87  ,s  used  by  Exchange  Visitor  Sponsors 
when  they  wish  to  change  the  name  of 
their  organization  or  change  the  names 
of  the  personnel  involved  or  their 
telephone  numbers.  The  form  is  also 
used  as  a  quick  means  to  order  other 
forms  or  code  books. 

Proposed  Frequency  nf  Responses: 
.Number  of  Respondents — 4,000, 
Recordkppping  Hours— 156,  Total 
Annual  Burden— 1,156. 

L'.ii.'d:  April  28.  1989. 
Ledra  Oildv. 

Foderai  Register  Liaison. 
[FR  Doc  89-10613  Filed  5-3-89;  8;45  am) 
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A  Grants  Program  for  Private  Not-For- 
Profit  Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S,  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175, 
entitled  ".\  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
Internationa!  Educational  and  Cultural 
Activities, "  announced  in  the  Federal 
Register  June  3, 1987. 

Private  sector  organizations  interested 
in  working  cooperatively  with  USIA  on 


the  following  concept  are  encouraged  to 

60  indicate; 

The  I   S  and  Eastern  Europe:  An 

i,ijLii  .(tion.il  Dialogue 

liie  Ulfice  of  Private  Sector  Programs 
will  assist  in  supporting  a  three- week 
study  tour  for  six  Eastern  European 
university  rectors.  This  program  will 
focus  on  the  higher  education  and  post- 
secondary  academic  options  available 
to  students  in  the  U.S.  and  the  structure 
of  the  American  higher  education 
system.  It  will  include  travel  to 
Washington,  DC  and  at  least  one  state 
capital 

USIA  is  most  interested  in  working 
with  organizations  that  show  for 
innovative  and  cost-effective 
programming:  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
a  lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials  marked  "Eastern 
European  Rectors'  Project"— 
postmarked  no  later  than  thirty  days 
from  the  date  of  this  notice — to  the 
address  listed  below.  The  Office  of 
Private  Sector  Programs  will  then 
forward  a  set  of  materials  which 
contains  proposal  guidelines.  This 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
from  potential  grantee  institutions. 
Information  on  the  proposal  submission 
deadline  will  be  forwarded  with  the 
application  materials. 

OfTice  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  (Attn:  Initiative  Programs). 
United  States  Information  Agency.  301 
4th  Street,  SW.,  Washington.  DC  20547. 
Attn;  M.  Feldman. 

Dated;  April  11.  1989. 
Robert  Francis  Smith, 

Director,  Office  of  Private  Sector  Prtigmms. 
(FR  Doc.  89-10495  Filed  h-y-m.  8:45  am| 
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Sunshine  Act  Meetings 
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Sunshine  Act  Meetings 


This   section    0'    the   FEDERAL    HEGiSTEW 
ccx^tains    nooc«3    0*    meetirtqs    pijD*iS^^e<3 
ufxier   the    "Govof^ment   to   the   SuPShx^e 
Act"    P-jC    L.    94  409)    S    U  S  C     552b'eM,3) 


NATIONAL  MEDIATION  BOARD 

TiMf  AHO  date:  :  W  p  n^  .  VVf.Jnt'SL:j>. 

May  r.  198a 

PtACE:  Board  Hfaruig  R"oin.  8;h  F'.o.;- 

1425  K  Street.  N'W  ,  W  Hshmsitii:!,  DC. 


STATUS.  I  iji'T,. 

MATTERS  TO  BE  CONSIDEHeD. 

1.  Ratincation  of  the  Board  actions  taken 
by  notation  voting  during  April,  1989. 

2.  Other  priority  matters  which  may  cd- •> 
before  the  Board  for  which  notice  will  be 
given  «( the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copt  ^ 

of  the  monthly  report  of  the  Board  i 
notation  voting  actions  will  be  ownidb;*- 


Federal    Register 

Vol.  54.  Nil    «.'■> 
ThursUrtj,  M,o  4,  \mi 


f.'um  thu  Exccu'.ue  Director  b  vjffice 
f'lilowmg  ihe  rr.eetir.g. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Charles  R.  Uarius, 
F.\e..;uUve  Dir.'ctor,  Tel:  (202!  52:i-5f>20, 

U.i'i;  ^if  Noi,(.';  Mh>  1.  lyaa, 
Charlei.  R.  Barnes, 
,' ' '  V  f  ■  Dimcior,  National  Mediation 

ii-  ■  :''■. ! 

FR  !)•"    rt'»-  loftr-  F:i»'i!  S  2-89;  3:56  pm| 
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T'-.is   sect.^n   c'   !-e   f'EDER^l   i^L'^  S'lEf'-' 
conta  r.s  euitoiiat   co^ections   oi   ofev-ousiv 
published   PresiOe^fai,    Pui=    P-ropostc' 
PL/^e.   and   Not'ce   docjnorr's    TKese 
correctior.s  are   prepared   bv    '.^^e   O'-iie    t* 
ttie   Federal   Peg'Ster    Agencv   prece'ed 
correc;;c~s  a'e   issued   ^s   sigred 
docur-.eris   and   appear   ,r   'ne   aep'opna^f- 
docurren;  categories  eisewr.ere   m   tr>e 
isSue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

(Docket  No.  87F-0 155] 

Indirect  Food  Additives;  Polymers 

Com  ( ::nn 

In  r\.le  document  89-9271  appcrfnnji  on 
page  157.50  m  the  issue  of  \\  edr.eftd.iv, 
April  19.  1989,  rririke  the  fiillovvir.o 
correction: 

On  page  15750.  in  the  third  colu'Tin  m 
the  fifth  line  from  the  bottom,  the 
si)^nat(jre  should  read  "Richard  |.  Ronk. 

BILLING  cooe  ISOS-OVO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admir.ist'anc^ 

21  CFR  Part  520 

Or2(  Dosage  Form  New  Anima!  DruQS 
Not  Subject  to  Certification: 
Suifamethazine  Boluses 

Correctwn 

In  rule  document  89-9347  appearing  on 
p '.ge  15751  in  the  issue  of  Wednesday, 
April  19, 1989,  make  the  following 
correction: 

5  520  22603     'Corrected; 

On  page  15751,  in  the  2nd  column,  in 
§  520.2260a(a)(3)(ii)lA),  in  the  13th  line, 
"{Streptococcus  supp.j"  should  read 

BILIIMG   COOt    l:>0i'lj''O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminrstratio.T 

Consumer  Participation;  Open  Meeting 

Correction 


1;-  n  i':ri-'  d:v..r^f] 
on  p  •«>-'  \hm'  n\  :ht 
.April  20.  :'i8«'  n:.:M' 
correi.,iiuii. 


'  8!>  'i-tl2  ,=  ;  ;i»;Hring 
•^f.;!'  of  I'li-rsday, 
tnt  following 


^eceral   Keg-fler 
Vol.  54,  No.  85 
Thursday,  May  4,  1989 


On  pace  1.5W7  ;i  \;^f.  ..,  ..r.^  column, 
under  for  » u r  •  t-  i  c  ■  (g  t  q r  y  ^.  t ^Q^^ 
contact,  in  ine  lasi  iinti,  ti;t  telephone 
number  should  read  "220-2322", 


Dt~AFTM.rK 0' '  E    "»-'  ASURY 

i^:*^':"^'ai  P>'v*^f"iu6  Sc^v  :'"-e 


Co"soitdatfc:  Re'a''-:  f-t  z,y.iVo-  -,~ 
Aci|Listmerts  Re''!ecl;nq  a 
RestruCtur.ng  oi  a  Co,-isoi<d.3iec  v=>o.jp 

Correction 

In  the  issue  of  Tuesday.  October  4. 
1988,  on  page  39015,  in  the  third  column, 
a  correction  to  FR  Doc.  88-20394 
appeared.  In  the  last  section  heading 
and  in  the  second  line  of  amendatory 
instruction  3,  "§  1.1503-3ir-  should  read 
"5  1.1502-31T\ 

NOTE:  For  a  Department  of  the  Treasury, 
Internal  Revenue  Service  correction  to  this 
document,  see  the  Rules  section  of  this  issue, 
KixmQ  coot  iso»«i-o 
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May  4,  1989 


Part  II 


Department  of 
Commerce 


Patent  and  Trademark  Office 


37  CFR  Parts  1  and  2 

Amendments  to  Patent  and  Trademark 
Rules  to  implement  Trademark  Law 
Revision  Act;  Miscellaneous  Trademark 
Rule  Amendments;  Proposed  Rulemaking 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1  and  2 
(Docket  No  90374-9074! 
RIN0551-AA38 


Amendments  to  Patent  and  Trademafk 
Rules  to  Implement  Trademark  t_aw 
Revision  Act;  Miscellaneous 
Trademark  Rule  Amendments 

agency:  Patent  and  Trademark  Office. 

CD-i.nicrcc. 

action:  Proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  (PTOj  proposes  amendments  to 
the  rules  of  practice  in  trademark  cases, 
and  to  rules  of  practice  in  patent  cases 
which  are  applicable  to  trademark 
r<i=rs.  to  implement  the  provisions  of  the 
Trudonidrk  l.aw  Revision  .^ct  of  1988 
(Title  I  of  Pub  I..  100-667,  102  Stat.  3935 
(15  U.S.C.  lOSlll,  codify  changes  in 
practice  resuitins;  from  h  Trademark 
Trial  and  .'Xppe.il  Board  decision 
commonly  k-ovvn  hs  th«;  'Croci^t'r" 
(Ji-..ibiun.  and  otherwise  codify,  cl.'rify. 
i.iid/'or  revise  certain  procedures  for  the 
fv.imination  of  appiicHtions. 
DATE:  Written  commcnJs  rr.;i8t  \n- 
sulirnitted  on  or  before  June  16.  1W9  \ 
public  hearing  will  be  hf  Id  on  June  29, 
19«9  dt  9:30  am.  Requests  to  present 
orwl  comments  at  the  heuriiiK  should  be 
rt'ceived  on  or  before  June  23.  1989. 
AOOftESS:  Address  written  comments  lu 
Box  5,  Office  of  the  Assistant 
Commissionpr  for  Trademarks, 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  2C231, 
marked  to  the  attention  of  Carlisle  R. 
Waiters.  The  heanns  will  he  held  in 
Room  912,  on  the  9th  floor  of  Crystal 
Park  Building  2,  located  at  2121  Crystal 
Drive,  Arlington.  Virginia. 

Written  comments  will  be  available 
for  public  inspection  in  Room  910. 
Crystal  Park  2.  2121  Crystal  Dnve. 
Arlington.  Virginia  22202. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Carlisle  E.  Walters  by  telephone  d!  (7031 
557-7464  or  fiy  mail  marked  to  her 
attention  and  addressed  to  Box  5.  Office 
of  the  Assistant  Commissioner  for 
Trademarks,  Commissioner  of  Patents 
and  Trademarks.  Washington.  DC  20231 
SUPPUMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking  is 
designed  primarily  to  implement  certain 
provisions  of  the  Trademark  Law 
Revision  Act  of  1988  (Title  1  of  P-ib  L 
100-667,  102  Stat,  3935  (15  L'.S C  10511) 
(hereinafter    Pub.  L  10()-667').  which 
WHS  enacted  on  November  16.  1988.  and 
which  will  become  effective  on 


November  l6. 1989.  The  text  of  the  law 
was  published  in  the  Congressional 
Record.  S.  1883. 100th  Cong..  2d  Sesa.. 
134  Cong.  Rec.  149,  H10411  (daily  ed. 
October  19. 1988).  and  in  BNA  's  Patent 
Trademark  &  Copyright  Journal,  at  36 
PTCI  751  (October  27. 1988). 

The  following  includes  a  summary  of 
the  "intent-to-use"  provisions  of  Pub.  L 
100-867,  a  summary  of  the  other 
provisions  of  Pub,  L  100-667  which  are 
relevant  to  PTO  practice,  a  list  of  rules 
proposed  to  be  changed  as  a  result  of 
Pub.  L  100-667.  a  brief  discussion  of 
other  rules  proposed  to  be  changed  and 
the  reasons  for  those  changes,  and  a 
detailed  section-by-section  analysis  of 
the  proposed  rule  change. 

Discussion  of  intent-to-Use"  Provisions 
of  Pub.  L.  100-667 

Pub.  L  100-667  substantially  revises 
the  Trademark  Act  of  1946  ("Act"). 
Previously,  the  Act  permitted  the  filing 
of  an  application  for  Federal  registration 
of  a  trademark  based  upon  use  of  the 
mark  in  commerce  in  connection  with 
goods  or  services,  under  section  1  of  the 
Act;  or,  ownership  of  a  foreign 
application  or  registration,  under  section 
44  of  the  Act.  The  new  law  adds  a  third 
basis  for  the  filing  of  an  application. 
namely,  a  bona  fide  intention  to  use  a 
n-,ark  m  commerce  m  relation  to  specific 
goods  or  services.  For  these  "intent-to- 
usc"  applications,  actual  use  of  the  mark 
in  commerce  will  be  a  prerequisite  to  the 
ultimate  issuance  of  a  registration. 

Section  103,  Pub.  L  l(»-667,  102  Stat. 
.'!9:i5.  amends  Section  1  of  the  Act  to 
permit  the  filing  of  an  application  for 
Federal  registration  of  a  trademark 
based  upon  either  use  of  the  mark  in 
commerce  or  a  bona  fide  intention  to 
use  the  mark  in  commerce.  Use-based 
applications  wiil  be  governed  by  an 
amended  and  redesignated  section  1(a) 
of  the  Act.  A  new  s*-ction  1(b)  of  the  Act 
authonzes  the  filing  of  "intent-to-use" 
applications  and  sets  forth  the  filing 
requirements  of  such  applications. 

Section  113,  Pub.  L.  100-667. 102  Stat. 
3940,  amends  section  12  of  the  Act. 
concerning  t--\aminatinn  of  applicadons 
und  publicaiiun,  to  provide  that  if  the 
Trademark  Examining  Attorney 
examines  an  "intent-to-use"  application 
and  finds  that  the  applicant  would  be 
entitled  to  registration  upon  the 
acceptance  of  a  statement  of  use.  the 
mark  will  be  published  in  the  Official 
Gazette  for  purposes  of  opposition. 

Section  114.  Pub.  L.  100-667. 102  Stat. 
3940,  amends  Section  13  of  the  Act. 
concerning  opposition  to  registration  of  ■ 
marks  on  the  Pnncipal  Register,  to  add  a 
new  section  13ibj  to  go\ern  the  handling 
f)f  applications  whtt~h  are  not 
successfully  opposed   New  station  13(b) 


provides  that,  unless  registration  is 
successfully  opposed,  a  notice  of 
allowance  will  be  issued  to  the 
applicant  in  an  "intent-to  use" 
application. 

Section  103.  Pub.  L.  100-667,  102  Slat. 
3935,  further  amends  section  1  of  Lhe  Act 
by  adding  a  new  section  1(c),  which 
permits  an  "intent-to-use"  applicant,  at 
any  time  during  examination,  to  amend 
the  application  to  bring  it  into 
conformity  with  the  requirements  for  an 
application  based  on  use;  and  by  adding 
a  new  sfcti(m  1(d)  which  sets  forth  the 
registration  requirements  for  an  "intent- 
to-use"  application  following  issuance  of 
a  notice  of  allowance. 

Section  l{d|(l)  of  the  Act  requires 
that,  within  six  months  after  the 
issuance  of  the  notice  of  allowance,  the 
applicant  must  file  specimens 
evidencing  use  of  the  mark  in  commerce, 
the  prescribed  fee.  and  a  verified 
statement  which  asserts  that  the  mark  is 
in  use  in  commerce  and  contains  certain 
averments  related  to  that  use. 

Section  1(d)(2)  provides  that  the  time 
for  filing  the  statement  of  use  will  be 
extended  for  a  period  of  six  months 
upon  written  request  of  the  applicant,  if 
the  request  is  filed  before  expiration  of 
the  six-month  period  for  filing  a 
statement  of  use.  The  request  must  be 
accompanied  by  the  prescribed  fee  and 
a  verified  statement  that  the  applicant 
has  a  continued  bona  fide  intention  to 
use  the  mark  in  commerce,  specifying 
those  goods  or  services  identified  in  the 
notice  of  allowance  for  which  that 
intention  exists. 

Section  1(d)(2)  provides  that  further 
extensions  of  time  for  filing  a  statement 
of  use  may  be  granted  by  the 
Commissioner,  for  periods  aggregating 
not  more  than  24  months,  upon  a 
showing  of  good  cause  by  the  applicant, 
A  written  request  must  be  filed  before 
the  expiration  of  the  last  granted 
extension  and  accompanied  by  the 
prescribed  fee  and  by  a  verified 
statement  (of  continued  bona  fide 
intention  to  use  the  mark  in  commerce) 
as  required  for  the  first  extension  of 
time.  The  Commissioner  is  to  issue 
regulations  setting  forth  what 
constitutes  good  cause  for  a  further 
extension  of  time  for  filing  a  statement 
of  use. 

Section  1(d)(3)  of  the  Act  provides 
that  any  applicant  who  files  a  statement 
of  use  will  be  notified  of  the  acceptance 
or  refusal  thereof  and,  if  the  statement  is 
refused,  of  the  reasons  for  the  refusal; 
and  that  the  statement  of  use  may  be 
amended. 

Section  1(d)(4)  of  the  Act  provides 
that  the  failure  of  an  applicant  to  timely 
file  B  statement  of  use.Tis  required  under 


section  1(d)  of  the  Act.  will  result  in  the 
abandonment  of  the  application. 

Discussion  of  Other  Provisions  of  Pub.  L 
100-667 

The  new  law  includes  certain  other 
provisions  which  significantly  affect 
practice  in  the  PTO.  Section  104,  Pub.  L 
100-667,  102  Stat,  3937,  amends  section 
2(f)  of  the  Act,  pertaining  to  registration 
of  a  mark  used  by  the  applicant  which 
has  become  distinctive  of  the  applicant's 
goods  in  commerce.  The  amendment 
will  permit  the  Commissioner  to  accept, 
as  prima  facie  evidence  that  a  mark  has 
become  distinctive,  proof  of 
substantially  exclusive  and  continuous 
use  thereof  as  a  mark  by  the  applicant  in 
commerce  for  "five  years  before  the 
date  on  which  the  claim  of 
distinctiveness  is  made."  The  Act 
previously  permitted  such  a  showing  by 
the  applicant  to  be  only  for  "the  five 
years  next  preceding  the  date  of  the 
filing  of  the  application." 

Section  109,  Pub.  L.  100-667. 102  Stat. 

3938,  adds  a  new  section  7(c)  to  the  Act 
to  provide,  inter  alia,  that  contingent  on 
the  repstration  of  a  mark  on  the 
Principal  Register,  the  filing  of  an 
application  to  register  such  mark  on  the 
Principal  Register  shall  constitute 
constructive  use  of  the  mark  and  confer 
nationwide  priority. 

Section  110,  Pub.  L  100-667,  102  Stat. 

3939,  amends  section  8(a)  of  the  .Act  to 
provide  that  each  certificate  of 
registration  shall  remain  in  force  for  ten 
(rather  than  twenty)  years.  Section  110 
further  amends  section  8(a)  of  the  Act  to 
require  that  the  affidavit,  which  must  be 
filed  during  the  sixth  year  after  issuance 
of  a  registration,  set  forth  "those  goods 
or  services  recited  in  the  registration  on 
or  in  connection  with  which  the  mark  is 
in  use  in  commerce  and  attaching  to  the 
affidavit  a  specimen  or  facsimile 
showing  current  use  of  the  mark,  *  *  *" 
instead  of  the  previous  requirement  for  a 
"showing  that  said  mark  is  in  use  in 
commerce  *  *  *" 

Section  111.  Pub,  L,  100-667, 102  Stat, 
3939,  amends  section  9(a)  of  the  Act  to 
reduce  the  term  for  which  a  registration 
may  be  renewed  from  twenty  years  to 
ten  years.  Similarly,  section  135.  Pub.  L. 
100-667, 102  Stat.  3948.  amends  the  Act 
by  adding  a  new  section,  section  51. 
which  provides  that  certificates  of 
registration  which  issue  from 
applications  pending  in  the  PTO  on 
November  16,  198P,  the  effective  date  of 
the  new  law,  shall  remain  in  force  for  a 
period  of  ten  years. 

Section  118"  Pub,  L,  100-667, 102  Stat. 
3941,  amends  section  18  of  the  Act  to 
expand  a  portion  of  the  description  of 
the  actions  which  may  be  taken  by  the 
Trademark  Trial  and  Appeal  Board 


("Board"),  in  an  inter  partes  proceeding, 
from  "may  refuse  to  register  the  opposed 
mark,  may  cancel  or  restrict  the 
registration  of  a  registered  mark,  or  may 
refuse  to  register  any  or  all  of  several 

interfering  marks, to  "may  refuse 

to  register  the  opposed  mark,  may 
cancel  the  registration,  in  whole  or  in 
part,  may  modify  the  application  or 
registration  by  limiting  the  goods  or 
services  specified  therein,  may 
otherwise  restrict  or  rectify  with  respect 
to  the  register  the  registration  of  a 
registered  mark,  may  refuse  to  register 
any  or  all  of  several  interfering  marks, 

*"  The  same  section  of  the  new  law 
further  amends  section  18  of  the  Act  to 
provide,  with  respect  to  inter  partes 
proceedings  before  the  Board,  that  no 
final  judgment  shall  be  entered  in  favor 
of  an  intent-to-use  applicant  before  the 
mark  is  registered,  if  such  applicant 
cannot  prevail  without  establishing 
constructive  use  pursuant  to  section  7(c) 
of  the  Act,  as  amended  by  section  109. 
Pub.  L  100-667, 102  Stat.  3938. 
Section  121,  Pub.  L  100-667. 102  Stat. 

3942,  amends  section  23  of  the  Act, 
which  governs  applications  for 
registration  on  the  Supplemental 
Register,  to  delete  the  requirement  that 
the  mark  must  have  been  in  lawful  use 
in  commerce  for  the  year  preceding  the 
filing  of  the  application;  and  to 
substitute  therefor  a  requirement  that 
the  mark  must  be  in  lawful  use  in 
commerce  by  the  owner. 

SecUon  122,  Pub.  L.  100-667. 102  Stat. 

3943,  amends  section  24  of  the  Act, 
which  governs  petitions  to  cancel 
registrations  on  the  Supplemental 
Register,  to  delete  the  requirement  that 
such  a  peUtion  be  verified,  and  to  add  a 
provision  that  (in  such  a  cancellation 
proceeding)  no  final  judgment  shall  be 
entered  in  favor  of  an  intent-to-use 
applicant  before  the  mark  is  registered, 
if  such  applicant  cannot  prevail  without 
establishing  constructive  use  pursuant 
to  section  7(c)  of  the  Act,  as  amended. 

Finally,  section  133,  Pub.  L.  100-667. 
102  Stat  3946.  amends  section  44  of  the 
Act  to  require  that  an  application  filed 
pursuant  to  section  44(d)  or  44(e)  of  the 
Act  include  a  statement  that  the 
applicant  has  a  bona  fide  intention  to 
use  the  mark  in  commerce.  The  new  law 
further  amends  section  44(e)  of  the  Act 
to  specify  that  use  in  commerce  shall  not 
be  required  prior  to  registration  in  the 
case  of  an  application  under  that  section 
of  the  Act 

Specific  Rules  Proposed  To  Be  Changed 
or  Added 

The  existing  rules  of  practice  in  Parts 
1  and  2  of  Title  37  of  the  Code  of  Federal 
Regulations  which  are  proposed  to  be 
amended  as  a  result  of  the  enactment  of 


Pub.  L  100-667  are  SS  1 1. 18.  2.6.  2.21, 
2.33,  2.38.  2.39.  2.41.  2.44.  2.45.  2.47.  2.51. 
2.52,  2.53,  2.56,  2.57,  2.61,  2.64.  2.65.  2.69. 
2.71.  2.72.  2.73.  2.75.  2.81.  2.82.  2.84.  2.86. 
2.87.  2.99.  2.101.  2.111.  2,129.  2.133,  2.161. 
and  2.162.  In  addition,  new  §5  2.2.  2.59. 
2.76.  2.77,  2.88,  and  2.89  are  proposed  to 
be  added.  The  amendments  proposed  to 
be  made  to  existing  rules,  and  the 
provisions  of  the  new  rules  proposed  to 
be  added,  are  described  in  detail 
hereafter. 

Other  changes  are  proposed  to  be 
made  in  the  rules  of  practice  in 
trademark  cases  as  a  result  of  the 
decision  of  the  Board  in  Crocker 
National  Bank  v.  Canadian  Imperial 
Bank  of  Commerce,  223  USPQ  909 
(TTAB  1984)  ("Crocker'-].  Prior  to 
Crocker,  an  applicant  applying  under 
Section  44  of  the  Act  was  allowed, 
under  present  {  2.39.  to  omit  certain  of 
the  allegations  required  for  an 
application  based  on  use.  namely,  the 
allegation  that  the  mark  sought  to  be 
registered  was  in  use  in  commerce,  and 
the  statements  of  the  applicants  date  of 
first  use  of  the  mark,  and  first  use  of  the 
mark  in  commerce,  on  or  in  connection 
with  the  specified  goods  or  services. 
Nevertheless,  it  was  the  practice  of  the 
PTO  to  require  such  an  applicant  to 
allege  use  of  the  mark  (somewhere  in 
the  world)  and  to  submit  specimens  of 
the  mark  as  used  on  or  in  connection 
with  the  specified  goods  or  services.  The 
Board  held  in  Crocker,  however,  that  an 
applicant  filing  in  accordance  with 
Section  44  need  not  allege  use  or  submit 
specimens.  The  practice  of  the  PTO  was 
thereafter  modified  to  bring  it  into 
accordance  with  the  Board's  decision. 
The  rules  of  practice  which  are 
proposed  to  be  amended  to  codify  the 
present  practice  are  SS  2.21.  2.33.  2.39, 
2.41.  2.44.  2.45,  2.47.  2.51,  2.56.  and  2.72. 
As  indicated  above,  those  rules  are  also 
proposed  to  be  amended  to  implement 
changes  in  practice  required  as  a  result 
of  the  enactment  of  Pub.  L  lOQ-667. 

Additionally,  certain  miscellaneous 
amendments  are  proposed  to  be  made  to 
codify,  clarify,  and/or  revise  procedures 
for  the  examination  of  applications. 
Specifically,  $  2.18  is  proposed  to  be 
amended  to  clarify  the  practice  of  the 
PTO  regarding  correspondence  with 
foreign  applicants.  Section  2.24  is 
proposed  to  be  amended  to  correct  a 
cross-reference.  Section  2.31  is  proposed 
to  be  amended  to  indicate  that  it  is 
preferable  that  an  application  be  on 
"leftersize"  (i.e..  8Vi  inches  by  11  inches) 
rather  than  legal-size,  paper.  Section 
2.52(e)  is  proposed  to  be  amended  to 
simplify  the  drawing  color  linings  for  the 
colors  orange  and  yellow  or  gold. 
Sections  2.56.  2.57,  and  2,58  are 
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proposed  to  be  amended  to  reduce  the 
number  of  specimens  or  facsimiles 
required  to  be  filed  in  those  instances 
where  specimens  are  necessary,  from 
five  to  two,  and  to  indicate  that 
specimens  or  facsimiles  may  not  exceed 
eleven  inches  in  length.  When 
specimens  exceeding  the  size  limitations 
are  submitted,  the  applicant  will  be 
required  to  submit  proper  substitute 
specimens.  Section  2.83,  which  governs 
procedure  in  the  case  of  conflicting 
marks,  is  proposed  to  be  amended  to 
delete  a  provision  which  does  not 
conform  to  present  PTO  practice, 
namely,  the  provision  that  a  notice  will 
be  sent,  if  practicable,  to  the  applicants 
involved  informing  them  of  the 
publication  or  issuance  of  the  earliest- 
filed  mark  (or,  if  the  conflicting 
applications  have  the  same  effective 
filing  date,  of  the  pubhcation  or  issuance 
of  the  application  with  the  earUest  date 
of  execution).  Section  2.185.  which 
specifies  the  requirements  for 
a.ssignmpnts,  is  proposed  to  be  amended 
to  revise  that  part  of  the  rule  relating  to 
the  requirement  for  identification  in  the 
assignment  of  the  application  or 
registration  being  assigned.  Finally, 
S  2  187  is  proposed  to  be  amended  to 
revise  the  conditions  under  which  a 
certificate  of  registration  will  be  issued 
in  thp  name  of  an  applicant's  assignee. 
ur  ;n  jn  applicants  new  name. 

Discussion  of  Specific  S<?<.tions 
Proposed  To  Be  Changed  or  Added 

In  '.his  discussion.  "Patent  and 
i'r.iurmcirk  Office"  is  abbreviated  as 
VTO."  "TrHdemdrk  Trial  and  Appeal 
Buard"  is  abbreviatpfi  as  "Board."  the 
Trademark  Act  of  1946  is  abbreviated  as 
"the  Act  "  and  h\\  references  to  sections 
of  the  Act  are  hs  amended  by  Pub.  L 
I'Xybtu.  unless  otherwise  stated. 

Section  1.1,  which  specifies  the 
address  to  be  used  on  communications 
intended  for  the  PTO,  and  also  provides 
special  box  designations  which  may  be 
used  on  CPrt.^ln  types  of 
communicatiuns  to  the  Fl'O,  is  proposed 
to  be  amended  to  add  ntw  paragraph  (h) 
which  estdbiishes  a  new  separate 
receipt  box  for  the  following  papers: 
statements  of  use  under  section  1(d)  of 
the  Act.  requests  for  e«.tensio.ns  of  time 
to  file  such  statements,  and  amendments 
to  allege  use  under  section  1(c)  of  the 
Act.  The  new  paragrap'  encourages,  but 
does  not  require,  uppiinants  to  use  the 
designation  "Box  \'IV,  '  when  submitting 
the  identified  papers.  L'so  of  the  box 
designation  vsiil  permit  prompt  and 
efficient  processing  of  the  identified 
papers. 

Section  18.  which  provides  that 
certain  papers  will  be  considered  filed 
in  'he  PTO  CI  trie  date  the  papers  are 


certified  as  mailed,  subject  to  specified 
conditions,  is  proposed  to  be  amended 
to  add  new  paragraphs  (a)(2)(xiv) 
through  (a)(2)(xvi)  to  except  the 
following  papers  from  the  "Certificate  of 
Mailing"  procedure  established  under 
the  section:  statements  of  use  under 
proposed  §  2.88  (15  U.S.C.  1051(d)). 
requests  for  extensions  of  time  to  file 
such  statements,  and  amendments  to 
allege  use  under  proposed  S  2.76  (15 
U.S.C.  1051(c)).  The  specified  papers  are 
proposed  to  be  excepted  due  to  the 
nature  and  significance  of  the  papers. 
Before  a  registration  can  be  issued  in  an 
application  under  section  1(b)  of  the 
Act,  either  an  amendment  to  allege  use 
or  a  statement  of  use  must  be  filed  and 
accepted.  An  amendment  to  allege  use 
may  be  submitted  only  during  the 
examination  of  an  application  prior  to 
approval  of  the  mark  for  publication  for 
opposition  in  the  Trademark  Official 
Gazette.  After  issuance  of  a  notice  of 
allowance  in  an  application  under 
section  1(b)  of  the  Act.  applicant  must 
file  either  a  statement  of  use  or  request 
a  six-month  extension  of  time  to  file  a 
statement  of  use  within  six  months 
thereafter  (successive  extension 
requests  may  not  aggregate  more  than 
36  months  from  the  notice  of  allowance). 
Each  of  these  papers  is  required  to  be 
filed  within  tight  time  frames  and  should 
be  processed  by  the  PTO  expeditiously. 
Thus,  to  avoid  problems  related  to  mail 
delays,  these  papers  are  proposed  to  be 
excepted  from  the  "Certificate  of 
Mailing"  procedure. 

Section  2.2  is  proposed  to  be  added  to 
estabhsh  a  definitions  section  for  Part  2 
of  37  CFR. 

Section  2.2(a)  is  proposed  to  be  added 
to  state  that  all  references  to  "the  Act" 
pertain  to  the  Trademark  Act  of  1946. 

Section  2.2(b)  is  proposed  to  be  added 
to  state  that  all  references,  for  example 
in  55  2.101  and  2.111,  to  "entity"  include 
both  natural  and  juristic  persons. 

Section  2.6,  which  governs  trademark 
fees,  is  proposed  to  be  amended  to  add 
paragraphs  (x)  and  (y)  to  establish  two 
new  fees  for  the  filing  of  papers  required 
or  permitted  under  section  1(c)  or  1(d)  of 
the  Act.  Section  2.6(a]  establishes  the 
fee  for  filing  an  application,  per  class, 
and  it  is  proposed  to  be  applicable  to  all 
new  applications  filed  in  the  PI  O. 
regardless  of  the  basis  asserted  for 
filing.  Section  2.6(x)  is  proposed  to  be 
added  to  establish  a  filing  fee  of  $]00.()n 
for  an  amendment  to  allege  use  under 
proposed  5  2.76  (15  U.S.C.  lOSlfr  1)  nr  for 
a  statement  of  use  under  proposed  §  2,BH 
(15  U.S.C.  1051(d)).  Section  2.6(y)  is 
proposed  to  be  added  to  establish  a 
filing  fee  of  Si 00.00  for  any  request, 
under  5  2.89  (15  U.S.C.  1051(d)).  for  a 


six-month  extension  of  time  to  file  a 
statement  of  use. 

The  PTO  is  proposing  to  amend  §  2.6 
to  establish  new  fees  required  under 
provisions  of  Pul)  L.  100-667.  A  fee  is 
required  under  section  1(b)(2)  of  the  Act 
for  the  filing  of  an  application  under 
section  1(b)  of  the  Act  ("intent-to-use"). 
A  fee  is  required  under  section  1(d)(1)  of 
the  Act  for  the  fding  of  a  statement  of 
use  in  an  application  under  section  1(b) 
of  the  Act;  and  a  fee  is  required  under 
section  1(d)(2)  of  the  Act  for  the  filing  of 
a  request  for  an  extension  of  time  to  file 
a  statement  of  use.  A  fee  is  being 
established  for  an  amendment  to  allege 
use,  which  is  filed  under  section  1(c)  of 
the  Act.  to  bring  an  application  under 
section  1(b)  of  the  Act  into  conformity 
with  the  requirements  of  section  l(al  of 
the  Act  ("use  in  commerce").  These 
actions  are  consistent  with  section 
10:^{a)  of  Pub.  L  100-703  which  changes 
the  way  fees  established  under  Section 
31  of  the  Act  may  be  adjusted. 

Section  103(a)  of  Pub.  L.  100-703 
provides  that  the  Commissioner  cannot 
establish  additional  fees  under  section 
31  of  the  Act  during  fiscal  years  1989, 
1990  and  1991.  However.  Pub.  L.  100-667 
requires  that  the  fees  for  filing  an 
application  under  section  1(b)  of  the 
Act,  a  statement  of  use,  and  a  request 
for  an  extension  of  time  to  file  a 
statement  of  use  be  established.  Further. 
Congressman  Kastenmeier  has  stated 
that  "*  *  *  the  Commissioner  is  not 
precluded  from  charging  a  new  fee  for  a 
new  service  or  material  or  from  charging 
a  different  fee  where  a  significant  and 
material  improvement  in  service  or 
material,  such  as  in  promptness  or 
quality  is  offered.  Under  any 
circumstances,  augmented  fees  ought  to 
be  clearly  justified  and  rtp":ted  to  the 
Congress."  Congressional  Record.  S. 
1883.  100th  Cong.,  2d  St'ss..  134  Cung. 
Kec  149,  H9677  (daily  ed.  October  5. 
1988).  .Amendments  to  allege  use  filed 
under  section  l(cj  of  the  Act  create  a 
new  examination  practice  that  was  not 
contemplated  when  the  fees  were 
established  for  activities  performed 
under  the  Act  and  this  fee  is  clearly  not 
an  increase  in  an  existing  fee. 

On  February  15. 1989,  a  final  rule  was 
piiblished  in  the  Federal  Register  at  54 
IR  6893  to  adjust  patent  and  trademark 
fees.  Effective  April  17, 1989,  three 
trademark  fees  were  reduced:  the  fee  for 
filing  an  application  for  trademark 
registration  was  reduced  from  $200  to 
Sirs  per  cl<iss,  and  two  fees  for 
recording  trademark  assignments  or 
other  papers  relating  to  a  registered 
mark  or  application  for  registration  were 
reduced  from  $100  to  $8. 


In  establishing  the  new  fees  related  to 
Pub.  L  100-667,  the  PTO  followed  the 
fee  methodology  which  was  descnbed  in 
the  February  15, 1989,  Federal  Register 

notice  (54  FR  0393),  and  is  summarized 
as  follows: 

Cost  Calculations 

The  PTO  calculated  unit  costs  for  the 
proposed  fees  based  on  OMB  Cirtu!,>r 
A-25.  "User  Fees."  and  OMB  Qlrvd.n 
A-130,  "Management  of  Federal 
Information  Resources."  Costs  were 
determined  from  the  best  available 
records  (for  example,  the  FY  1987  end- 
of-year  financial  statements  for  the 
Office)  and  included  direct  and  indirect 
costs  to  the  PTO  for  carrying  out  the 
activity,  as  directed  by  OMB  Circular 
A-25.  To  estimate  costs  for  the  three- 
year  period  from  November  1989  to 
October  1992,  the  1987  actual  costs  were 
adjusted  by  the  Administration's 
Inflation  projection  [Budget  of  the 
United Statts  Cov.^rnment,  Fiscal  Year 
1990.  Part  3,  "The  Economy  and  the 
Budget").  For  example,  this  methodology 
was  utilized  in  conjunction  with  an 
analysis  of  the  wnrVsteps  and 
procedures  that  will  be  involved  in  the 
processing  of  a  new  application  to 
register  a  mark  under  section  1(b)  of  the 
Act.  The  PTO  has  determined  that  the 
processing  and  examination  of  an 
application  under  section  1(h)  of  the  \^  t 
from  the  filing  date  through  issuance  of 
a  notice  of  allowance  is  expected  to  cost 
the  same  as  the  processing  and 
examination  of  an  application  under 
section  1(a)  of  the  Act  from  t.^^e  filing 
date  through  issuance  c'  the  certificate 
of  registration.  Therefore,  the  fee  for 
applications  filed  under  section  1(a)  or 
1(b)  is  proposed  to  ue  the  same. 

Workload  Projections 

The  PTO  has  estimated  that  there  will 

be  a  one  time,  twenfy-five  percent  (25%) 
incre.!.5e  in  trademark  applicjiions  filed 
in  FY  1990.  brui.'^ing  the  estimated 
trademark  application  filings  for  FY  1990 
to  approximately  100.000.  In  F'Y  1991,  the 
PTO  estimates  that  approximately 
86.700  trademark  applications  will  be 
filed  and  thai,  thereafter,  traden;ark 
application  filing  increases  will  drop  to 
normal  levels  (approximately  six 
percent  [%%]  over  the  previous  year)  tur 
the  remainder  of  the  fee  cycle.  The  FR) 
estimates  that  sixty  percent  (60%)  of  the 
total  applications  filed  in  FY  1990  and 
subsequent  years  in  this  fee  cycle  will 
be  filed  under  section  1(b)  of  the  Act. 

The  PTO  estimates  that,  beginning  in 
FY  1991.  the  first  requests  for  extcisions 
of  time  to  file  a  statement  of  use  will  be 
filed;  and  that  these  requests  will  be 
filed  in  approximately  ten  percent  (10";>) 
of  the  section  1(b)  applications  filed  in 


the  prior  year  In  FY  1992,  the  filing  of 
requests  f'lr  extensions  of  time  to  file  a 
statement  of  use  will  increase  to  sixteen 
percent  (i6\ )  of  the  new  section  1(b) 
applications  filed  in  the  previous  year 
and  remain  at  that  level  during  the 
remainder  of  the  fee  cycle. 

The  PTO  estimates  that 
approximately  twenty  five  percent  (25%) 
of  all  applications  filed  under  section 
1(b)  of  the  Act  will  be  abandoned  before 
the  filing  of  either  an  amendment  to 
allege  use,  under  section  1(c)  of  the  Act, 
or  a  statement  of  use,  under  section  1(d) 
of  the  Act. 

The  PTO  estimates  that  twenty-five 
percent  (25 ^o)  of  all  applications  filed 
under  section  1(b)  of  the  Act  will  be 
amended  to  c(mform  to  the  provisions  of 
section  1(a)  of  the  Act  (by  the  filing  of 
an  amendment  to  allege  use  under 
proposed  §  2.76J  during  the  first 
examination  of  the  application,  before 
approval  of  the  mark  for  publication  for 
opposition;  and  that  this  filing  will 
increase  first  examination  processing  by 
a  factor  of  forty  percent  (40%). 

The  PTO  estimates  that  a  statement  of 
use  under  pniposed  §  2.B8  will  be  filed 
in  fifty  percent  (50%)  of  all  applications 
filed  under  section  1(b)  of  the  Act;  and 
that  the  second  examination  required 
under  section  1(d)(1)  of  the  Act  will 
require  additional  processing  time  equal 
to  forty  percent  of  the  processing  time 
required  for  the  first  examination. 

Foe  Adjustment  Methodology 

Based  on  the  fee  methodology 
described  in  the  February  15, 1989, 
Federal  Register  notice  (54  FR  6893),  the 
projected  revenue  from  these  fees  is 
well  within  the  ceiling  imposed  by  Pub. 
L.  100-703;  that  is,  in  the  aggregate,  the 
PTO  will  be  recovering  no  more  than  the 
amount  generated  by  fluctuations  in  the 
Consumer  Price  Index  over  the  past 
three  years. 

The  PTO  has  detailed  cost  calculation 
worksheets  for  each  fee  item,  which  are 
available  for  public  inspection  in  Suite 
914  of  Building  2,  Crystal  Park  at  2121 
Crj'stal  Drive,  Arlington,  Virginia. 

Section  2.18.  which  specifies  to  whom 
correspondence  will  be  sent  by  the  PTO. 
is  proposed  to  be  revised  to  add  a  new 
sentence  to  the  section  to  clarify  PTO 
policy  regarding  correspondence  with 
foreign  applicants.  The  proposed 
sentence  provides  that  PTO 
correspondence  will  be  sent  to  the 
domestic  representative  of  a  foreign 
applicant  unless  the  application  is  being 
prosecuted  by  an  attorney  at  law  or 
other  qualified  person  duly  authorized, 
in  which  event  correspondence  will  be 
sent  to  the  attorney  at  law  or  other 
qualified  person  duly  authorized.  The 


section,  as  proposed  to  be  amended, 
conforms  to  present  5  2.24. 

Section  2.21(a),  which  governs  the 
requirements  for  receiving  an 
application  filing  date,  is  proposed  td  be 
amended  by  revising  paragraphs  (a)(5) 
and  (a)(6)  and  adding  new  paragraphs 
(a)(5)(i),  (a)(5)(ii),  (a)(5){iii)  and  (a)(5)|iv) 
to  revise  the  minimum  filing 
requirements  for  apphcations  under 
section  1(a)  or  44  of  the  Act.  and  to  add 
minimum  filing  requirements  for 
applications  under  section  1(b)  of  the 
Act.  A  requirement  that  an  application 
be  verified  by  the  applicant  in  order  to 
receive  a  filing  date  is  proposed  to  be 
added  for  aii  types  of  applications.  The 
minimum  filing  requirements  for  an 
application  under  section  44  are 
proposed  to  be  revised  to  comply  with 
the  Crocker  decision  and  to  implement 
the  provisions  of  Pub.  L  100-667. 

Section  2.21(a)(5).  which  presently 
specifies  the  filing  date  requirement  of 
at  least  one  specimen  or  facsimile  of  the 
mark  as  actually  used,  is  proposed  to  be 
revised  to  delete  that  requirement  from 
the  paragraph  and  to  indicate  that  the 
four  new  paragraphs  proposed  to  be 
added  thereunder  all  relate  to  the 
assertion  of  a  basis  for  filing. 

Section  2.21(a)(5)(i)  is  proposed  to  be 
added  to  specify  all  filing  requirements 
which  pertain  only  to  the  assertion  of  a 
basis  for  filing  an  application  under 
section  1(a)  of  the  Act.  namely,  the 
statement  of  a  date  of  first  use  in 
commerce  and  at  least  one  specimen  or 
facsimile  of  the  mark  as  actually  used. 

Section  2.21(a)(5)(ii)  is  proposed  to  be 
added  to  specify  all  filing  requirements 
which  pertain  only  to  the  assertion  of  a 
basis  for  filing  an  application  under 
section  44(e)  of  the  Act.  namely,  a  claim 
of  a  bona  fide  intention  to  use  the  mark 
in  commerce  and  a  certification  or  a 
certified  copy  of  the  foreign  registration 
on  which  the  application  is  based.  In 
accordance  with  Crocker,  the 
paragraph,  as  proposed,  contains  no 
requirement  for  a  statem.cnt  of  use  of  th»> 
mark  anywhere  or  for  the  filing  of  a 
specim.en  or  facsimile  of  the  mark  as 
used. 

Section  2.21(a)(5)(iii)  is  proposed  to  be 
added  to  specify  all  filing  requirements 
which  pertain  only  to  the  assertion  of  a 
basis  for  filing  an  application  pursuant 
to  section  44(d)  of  the  Act,  namely,  a 
claim  of  a  bona  fide  intention  to  use  the 
mark  in  commerce  and  a  claim  of  the 
benefit  of  a  prior  foreign  application.  In 
accordance  with  Crocker,  the 
paragraph,  as  proposed,  contains  no 
requirement  for  a  statement  of  use  of  the 
mark  anywhere  or  for  the  filing  of  a 
specimen  or  facsimile  of  the  mark  as 
used. 
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Settiiin  2.21(a;(.S)(i\,|  is  proposed  lo  be 
added  to  specify  all  filing  requirements 
which  pertain  only  to  an  assertion  of  a 
basis  for  filing  dn  application  under 
seetKin  lib]  of  the  /Xct.  ndniely.  a  ciaim 
of  a  boni  fide  intention  to  use  the  mark 
in  commerce. 

Section  2..:l(.iJiBl.  which  presently 
inrUides  r:t  rtd'.n  of  the  filira 
rfqiJirements  proposed  to  be 
incorporated  in  new  paragraphs  (a)(5)(i). 
laK'hr.J,  and  |alt51!ni|.  is  proposed  to  be 
revised  to  require  that  an  app!:c:ation 
include  a  verification  m  accordance 
with  i  2, 33(b),  signed  by  the  applicant. 
as  a  condition  for  receiving  a  filing  date. 
The  proposed  requirement  is  in 
accordance  with  sections  1  and  44  of  'hi- 
Act 

Section  2.24,  which  relates  to  the 
designation  of  a  representative  by  a 
foreign  applicant,  is  proposed  to  be 
revised  to  clarify  language  concernint; 
Official  communications  of  the  PTO  ?u 
indicate  that  such  communications  vmII 
be  addressed  to  the  domestic 
representative  unless  the  application  is 
being  prosecuted  by  an  attorney  ,i'  lf<w 
or  other  qualified  person  duly 
authorized,  in  which  event  such 
communication  will  be  sent  to  the 
attorney  at  law  or  other  qualified  person 
duly  authorized.  Additionally,  the 
section  is  proposed  to  be  revised  to 
correct  cross-references.  Cross- 
references  to  J  10.14  of  the  subchitpUT. 
which  now  governs  qualifications  of 
individuals  to  practice  before  the  PTO  m 
trademark  and  other  non-patent  cases, 
are  proposed  to  be  substituted  for  the 
cross-references  to  {  2.12.  which  has 
been  removed. 

Section  2.31,  which  relates  to  the  form 
of  an  application,  is  proposed  to  be 
revised  to  delete  reference  to  legal-size 
pupe"-  as  one  of  the  preferred  types  of 
paper  for  trademark  applications.  This 
proposed  amendment  conform.s  to 
S  2,12(iibl,  which  governs  briefs  m  intt^r 
partfs  proceedings  before  the  Board, 
and  to  the  standards  of  Federal  court 
practice. 

Section  2.33,  which  specifies  the 
coc.plf'te  requirements  for  a  written 
application.  IS  proposed  to  be  amended 
by  changing  the  section  title  from 
Requirements  for  application."  to 
■■Requirements  for  written  application.," 
revisina  certa'n  existing  paragraphs, 
redesignating  and  revising  certain  other 
existing  para«raphs.  and  adding  three 
new  pnTdgraphs  to.  inter  alia. 
incorporate  m  this  section  the 
ref  i;n  ments  for  an  application  under 
%>■,  •  on  44  of  the  Art.  and  add  the 
r>'(,i:  r>  ments  for  an  application  under 
sei  tinn  1(0)  i.f  the  Act.  The  proposed 
apphcijtion  requirements  for  an 
application  under  section  44  of  the  Act 
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are  in  accordance  with  the  Crocker 
decision. 

Section  2.33(a)(l)(li).  which  requires  a 
statement  of  applicant's  citizenship,  is 
proposed  to  be  revised  to  clarify  the 
language  of  the  section  and  to  codify  the 
requirement  that  an  applicant  which  is  a 
partnership  must  specify  in  the 
application  the  state  or  nation  under  the 
laws  of  which  the  partnership  is 
organized. 

Section  2.33(a){ll(iv).  which  presently 
requires  a  statement  that  applicant  has 
adopted  and  is  using  the  mark  shown  in 
the  accompanying  drawing,  is  proposed 
to  be  revised  to  limit  this  requirement  to 
an  application  under  section  1(a)  of  the 
Act;  and  to  add.  for  an  application  under 
section  1(b)  or  44  of  the  Act.  a 
requirement  for  a  statement  that 
applicant  has  a  bona  fide  intention  to 
use  the  mark  shown  In  the 
accompanying  drawing  in  commerce. 

Section  2.33(a)(l){v),  which  presently 
requires  an  identification  of  the 
particular  goods  on  or  in  connection 
with  which  the  mark  is  used,  is 
proposed  to  be  revised  to  include  a 
reference  to  services,  as  well  as  goods; 
to  limit  the  requirement  to  an 
application  under  section  1(a)  of  the  Art; 
and  to  add,  for  an  application  under 
section  1(b)  or  44  of  the  Act.  the 
requirement  for  an  identifi(;a'ion  of  the 
particular  goods  or  services  on  or  in 
connection  with  which  the  applicant  has 
a  bona  fide  intention  to  use  the  mark. 
The  paragraph  is  proposed  to  be 
amended  further  to  incorporate  the 
provision  presently  included  in  S  2.39, 
that  the  goods  or  services  specified  in  an 
application  under  Section  44  may  not 
exceed  the  scope  of  the  goods  or 
services  covered  by  the  foreign 
application  or  registration. 

Section  2.33(a)(l)(vi),  which  presently 
requires  a  statement  of  the  class  of 
merchandise  according  to  the  official 
classification,  if  known  to  the  applicant. 
is  proposed  to  be  revised  to  substitute 
the  words  "goods  or  services"  for  the 
word  "merchandise." 

Section  2.33(a)(l)(vii),  which  presently 
requires  a  statement  of  the  date  of 
applicant's  first  use  of  the  mark  as  a 
trademark  on  or  in  connection  with 
goods  specified  in  the  application,  is 
proposed  to  be  revised  to  include 
references  to  a  service  mark,  as  well  as 
a  trademark,  and  to  services,  as  well  as 
goods:  to  limit  the  requirement  to  an 
application  under  section  1(a)  of  the  Act: 
and  to  add  for  such  an  application  the 
requirement,  presently  stated  in 
paragraph  (a)(l)(viii)  of  the  section,  for  a 
statement  of  applicant's  date  of  first  use 
of  the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 


listed  in  the  application,  specifying  the 
nature  of  such  commerce. 

Section  2.33(a)(l)(viiii.  which 
presently  requires  a  statement  of  the 
date  of  applicant's  first  use  in  commerce 
of  the  mark  as  a  trademark  un  or  in 
connection  with  goods  sp(  ciHed  in  the    • 
application,  specifying  the  nature  of 
such  coninicrcc,  is  proposed  to  be 
revi.'>ed  to  remove  this  'equiremetit. 
which  it.  proposed  to  W  ,idded  to 
paragraph  (aj(ll'vii):  and  to  incoi-porate 
the  requirements,  presently  stated  in 
§  2,39ia).  concerning  submission,  w.th 
an  application  under  section  44(e)  of  the 
Act.  of  a  certificate  of  the  trademark 
office  of  the  applicants  country  of  origin 
and,  if  the  certificate  is  not  in  the 
English  language,  of  a  translation 
thereof. 

Section  2.33(a)(l)(ix),  which  presently 
requires  a  statement  of  the  mode, 
manner  or  method  of  applying,  affixing 
or  otherwise  us'ng  the  mark  on  or  in 
connection  with  the  goods  specified,  is 
proposed  to  be  redesignated  as  (a)(l)(xl; 
revised  to  indicate  that  this  rcquirenienl 
pertains  only  to  an  application  under 
section  1(a)  of  the  Act:  and  amended  to 
include  a  requirement  for  an  application 
under  section  1(b)  of  the  Act,  for  a 
statement  of  the  intended  mode,  manner 
or  method  of  applying,  affixing  or 
otherwise  using  the  mark  on  or  in 
connection  with  the  goods  or  services 
specified. 

A  new  section  2.33(a)(l)(ix)  is 
proposed  to  be  added  to  require,  for  an 
application  claiming  the  benefit  of  a 
foreign  registration  in  accordance  with 
section  44(d)  of  the  Act,  that  the 
application  comply  with  the 
requirements  of  §  2.39. 

Section  2.33(a)(2),  which  presently  ^ 
provides  that  if  more  than  one  item  of 
goods  is  specified  in  the  application,  the 
dates  of  use  required  in  present 
paragraphs  (a)(1)  (vii)  and  (viii)  of  the 
section  need  be  for  only  one  of  the  items 
specified,  provided  the  particular  item  to 
which  the  dates  apply  is  designated,  is 
proposed  to  be  revised  to  refer  to 
services  as  well  as  goods  and  to  delete 
the  cross-reference  to  paragraph 
(a)(l)(viii),  the  present  substance  of 
whK,)i  is  proposed  to  be  incorporated  in 
par.igraph  (ai(l)(vii). 

Section  2,33(b|,  which  presently  states 
the  requirement  that  an  application 
include  certain  averments  concerning 
ownership  of  the  m.ark,  use  of  the  mark 
in  commerce,  and  the  truth  of  the 
statements  contained  in  the  application, 
is  proposed  to  be  redesignated  as  (b)(1); 
revisfd  to  indicate  that  the  requirement 
of  tlie  paraRraph  pertains  only  to  an 
application  under  section  1(a)  of  the  Act: 
Hod  levised  io  clarify  the  language  of 


the  paragraph  and  to  make  such 
language  g-nder  neutral. 

Sei  tion  2  33(b)(2j  is  proposed  to  be 
added  to  specify,  for  an  application 
und.T  section  1(1)1  or  44  of  the  Act,  a 
requirement  thst  the  applicition  irxiude 
certain  averments  concerning  ownership 
of  the  mnrk,  the  tniih  of  the  statements 
contained  in  the  application,  and 
fipplpcinl  8  liona  fide  intention  to  use  the 
mark  in  coinmene  on  or  in  connection 
With  Ihe  specified  g'.iods  or  services. 
Section  2.33(rJ,  which  concerns  the 
applicability  of  this  section  to  an 
application  for  the  registration  of  a  mark 
for  goods  or  ser\  ices  tailing  within 
mi.iltiple  classes,  is  proposed  lo  be 
revi,sed  to  amend  a  cross-ref.'^rence  to 
indicate  §  2.36.  as  proposed  to  be 
amended. 

Section  2.33(d)  is  proposed  to  be 
added  to  s^ate  that  an  applicant  may  not 
file  under  both  seLtii,ns  IJal  and  1(b)  of 
the  .Act  .n  a  single  application,  nor  may 
an  applicant  in  an  appiicaticm  under 
section  Ija)  of  the  Act  amend  that 
application  to  seek  registration  under 
section  l(bl  of  the  Act.  The  p.-^oposa! 
thai  an  applicant  under  section  11a)  of 
the  Act  be  precluded  from  amending  Ihe 
application  to  seek  registration  under 
section  l[b)  of  the  Act  is  based  upon  the 
language  of  section  1(b)  of  the  Act 
which  requires  that  an  application  under 
the  section  include,  upon  filing,  a 
verified  statement  of  a  bona  fide 
intention  fo  use  the  mark  in  commerce; 
however,  an  application  filed  under 
section  1(a)  of  the  Act  does  not  imliide 
such  a  statement  and  cannot  be  based 
on  a  bona  fide  intention  to  use  a  mark 
There  is  no  proposed  prohibition  against 
amending  the  basis  for  an  application 
from  section  1(b)  to  section  l(aj  of  the 
Act  because  section  1(a)  requires  that 
an  application  thereunder  assert  use  m 
commerce  piior  to  the  filing  date  of  the 
application.  This  is  a  factual  assertion 
that  id  veiifiable  a!  any  time. 

Section  2M  is  proposed  to  be  revised 
to  correct  a  cross-reference  which 
presently  is  correct  but  would  be 
incorr'=-ct  i''the  amendments  propo.-sed 
herei.i  for  5  2.33  are  adopted. 
Specific  .r:.\i.  §  2  30  is  proposed  lo  be 
revised  lo  rpfer  to  |  2.33(a)(l}(vii)  rafh.T 
than  §2.33!a)(l)  (vii)  and  (viii). 

Section  2.39,  which  presently  contains 
provisions  c  oncerning  the  omission  of 
an  allega-ion  of  use  in  commerce  and 
statements  of  dates  of  first  use  in 
applications  filed  under  section  44  of  the 
Act,  as  well  as  provisions  spei  ifying 
certain  requirements  for  such 
applic.itions,  is  proposed  to  be  amended 
by  changing  the  section  title  from 
"Omission  of  allegation  of  u.se  in 
commerce  by  foreign  applicants. "  to 
Priority  claim  based  on  foreign 


application.."  revisins  paragraphs  (a) 
and  (b).  and  addirg  new  parflgr.Tph  (c). 
The  purpose  of  the  proposed 
amendments  is  to  delete  the  omission 
provisions  and  the  provisions  specifying 
requirements  for  applications  under 
section  44(e)  of  the  Act.  which 
provisions  are  subsumed  by  §  2.33  as 
proposed  fo  be  amended:  and  to  add 
certain  provisions  concerning 
applications  claiming  the  benefit  of  a 
prior  foreign  application  in  accordance 
with  section  44(d)  of  the  Act. 

Section  2.39(a).  which  presently 
contains  certain  provisions  concerning 
the  omission  of  an  allegation  of  use  in 
commerce  and  statements  of  dates  of 
first  use  by  applicants  filing  under 
section  44(e)  of  the  Act.  as  well  as 
provisions  specifying  certain 
requirements  for  such  applications,  is 
proposed  to  be  revised  fo  delete  those 
provisions,  which  are  subsumed  by 
I  2.33  as  proposed  fo  be  amended,  and 
lo  add  certain  of  the  requirements  for 
filing  an  application  in  accordance  with 
section  44(d)  of  the  Act. 

Section  2.39(b).  which  presently 
contains  provisions  concerning  the 
omission  of  an  allegation  of  use  in 
commerce  and  of  statements  of  dates  of 
first  use  by  applicants  filing  under 
section  44(d)  of  the  Act.  and  a  statement 
of  certain  other  requirements  for  an 
application  in  accordance  with  section 
44|d)  of  Ihe  Art,  is  proposed  fo  be 
revised  to  delete  the  omission 
provisions,  which  are  subsumed  by 
§  2.33.  as  proposed  to  f>e  amended:  and 
lo  delete  the  present  n-quirement  for 
submission,  before  the  application  can 
be  approved  for  publication,  of  a 
certificate  of  the  trademark  office  of  the 
appiji  ant's  (  oitntry  of  origin,  which 
requirement  is  subsumed  by  proposed 
new^  paragraph  (c)  of  §  2.39. 

Section  2..39tc)  is  proposed  fo  be 
added  to  provide  that  before  an 
application  filed  in  accordance  with 
section  44(dl  of  the  .Act  can  be  approved 
for  publication,  a  basis  for  registration 
under  spction  Ija),  1(b)  or  44(e)  of  the 
Art,  n^ust  be  established;  that  the  PTO 
Will  assu.me  that  basis  lo  be  section 
44(e)  unless  otherwise  stated  in  the 
application  within  six  months  of  the 
filing  date  of  thp  foreign  application 
forming  the  basis  of  the  section  44(d) 
claim;  and  that  the  filing  of  a  paper, 
which  claims  a  different  basis  for 
registration,  more  than  six  months  after 
the  filing  date  of  the  foreign  application 
will  result  in  a  loss  of  priority  under 
section  44(d).  The  proposed  provisions 
codify  existing  practice  and  are  in 
accordance  with  the  decision  of  the 
Commissioner  in  In  re  Daiwa  Seiko, 
Inc.  230  I'SPQ  794  (Comm'r  Pat.  1983). 
That  case  held  that  in  an  application 


claiming  the  benefit  of  a  prior  foreign 
application  in  accordance  with  section 
44(d)  of  the  Act.  the  effective  filing  Ah\p 
of  the  application  depends  upon  the 
basis  ultimately  asserted  for  regislratron 
and,  if  that  basis  is  use  in  commerce 
rather  than  the  ensuing  foreign 
registration  under  section  44(e).  that  the 
effective  filing  date  of  the  application 
will  be  the  date  of  the  amendment  fo 
assert  use  in  commerce,  unless  the 
amendment  was  filed  within  six  months         i 
of  the  filing  of  the  foreign  priority 
application  (in  which  case  the  filing  daff 
is  unchanged). 

Section  2.41(a).  which  relates  fo  proof 
of  distinctiveness  of  a  mark,  pursuant  lo 
section  2(r)  of  the  Act.  is  proposed  to  be 
revised  to  indicate  that  allegations  and 
evidence  of  acquired  distinctiveness 
must  be  based  upon  use  of  the  mark  on 
or  in  connection  with  goods  or  services 
"in  commerce." 

Section  2.41(b)  is  proposed  to  be 
revised  in  the  same  manner  as  {  2.4Ha) 
above,  and  is  proposed  fo  be  revised 
further  to  implement  section  104  of  Pub. 
L  100-4)67.  Section  2(0  of  the  Act 
presently  requires  an  applicant  relying 
upon  an  allegation  of  five  years  of 
substanlially  exclusive  and  continuous 
use  of  a  mark  in  commerce  in  support  of 
a  claim  of  distinctiveness  to  assert  that 
such  use  was  made  during  the  five  years 
next  preceding  the  filing  date  of  the 
application.  Section  104  of  Pub.  L  100- 
667  amends  section  2(f)  of  the  Act  fo 
permit  an  applicant  to  rely  upon  such 
use  made  for  the  five  years  before  the 
date  on  which  the  claim  of 
distinctiveness  is  made. 

Section  2.44,  which  presently  requires 
that  an  apphcation  to  register  a 
collective  mark  include  certain 
statements  concerning  the  class  of 
persons  entitled  fo  use  the  mark,  their 
relationship  to  the  applicant,  and  Ihe 
nature  of  applicant's  control  over  the 
use  of  the  mark,  is  proposed  to  be 
amended  to  redesignate  the  present 
paragraph  as  (a):  revise  redesignated 
paragraph  (a)  fo  indicate  that  if  pertains 
only  to  applications  under  section  l|a) 
of  the  Act;  and  add  a  new  paragraph  (h) 
which  requires,  for  collective  mark 
applications  under  section  1(b)  or  44  of 
the  Act,  that  the  application  include 
certain  statements  concerning  the  class 
of  persons  entitled  fo  use  the  mark.  Iheir 
relationship  fo  the  applicant,  and  the 
nature  of  applicant's  control  over  the 
use  of  the  mark. 

Section  2.45.  which  presently  requires 
that  an  application  to  register  a 
certification  mark  include  certain 
statements  concerning  the  use  of  the 
mark,  applicant's  control  thereover,  and 
that  applicant  is  not  engaged  in  the 
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production  or  marketing  of  the  goods  or 
Servians  to  which  the  mat-k  is  applied,  is 
oniDosed  to  be  amended  to  -I'desitirafe 


(b)(1).  revising  paragraph  (b)(1),  adding 
new  paragraphs  (b)(2)  and  (b)(3), 

rev  mint!  naraaranh  frl.  redfSiL'natinii 


that  broken  lines  should  be  used  in  the 
drawing  of  a  mark  to  show  placement  of 
Ihe  mark  on  the  Boods,  or  on  oackaffina 
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specified  in  proposed  §  2.31),  When 
specimens  exceeding  the  size  limitations 
are  submitted,  the  applicant  will  be 


1(a)  of  the  Act.  which  requires  use  in 
commerce,  evidenced  by  specimens,  as 
a  prereouisite  to  the  filinonf  an 


filed  during  the  six-month  response 
period  after  issuance  of  a  final  action. 

•  Via  Ti.nr4n.«n»L  C^  .. :.: A  *a 
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production  or  niarketsng  of  the  goods  or 
ser\ic«;s  to  which  the  mark  is  applied,  is 
proposed  to  be  dmended  to  redesigratn 
the  prf'sent  pdragrHph  as  (h);  re\.3«' 
redesignated  pard(?raph  In]  to  indic<tte 
thdt  it  pertains  only  to  applicdtions 
under  section  l|a)  of  the  Act.  and  add  .i 
new  paragraph  (b)  vshich  rerjuires,  for 
certification  mark  applications  under 
Section  1(b)  or  44  of  the  Act,  that  the 
application  include  certain  statements 
concerning  the  intended  use  of  'he  mark, 
applicant's  intended  control  the(oo\er, 
and  that  applicant  will  not  engage  in  the 
production  or  marketing  of  the  goods  or 
services  to  which  the  mark  is  applied 

Section  2.47,  which  go^e.^ls 
applications  to  register  on  the 
Supplemental  Register,  is  proposed  to  be 
amended  to  redesignate  the  present 
paragraph  as  (a);  revise  redesignated 
paragraph  (a);  and  add  new  paragraphs 
(b),  (r)  and  (d)  to  implement  rer'am 
proMSions  of  Pub  L  1CX>-GC7 

Section  2.47(a),  as  red'  signaled,  is 
prop(.'sed  to  be  revised  to  implement 
section  23  of  the  Ac!  by  eliminating 
pro\isions  pertaining  to  the  requirenien! 
fcir  one  year  of  use  of  the  mark  for  an 
>ipplu,ation  for  r>'S:Strat!on  on  the 
Supplemental  Register 

Section  2.47(bl  is  proposed  ru  be 
added  to  provide,  in  accordance  with 
the  Cracker  decision,  that  m  an 
application  to  register  on  the 
Supplemental  Register  under  section  44 
of  the  Act,  the  statement  of  Ihv\  fnl  use  in 
c()mmerce  may  be  omitted 

Section  2.47(c)  is  proposed  to  be 
added  to  provide  that  a  mark  in  an 
application  to  register  on  the  Principal 
Register  under  section  1(b)  of  the  Act  is 
eligible  for  registration  on  the 
Supplemental  Register  only  after  an 
accepti'ble  alU^aation  of  use  under 
section  1(c)  or  (dl  of  the  Act  has  been 
timely  filed.  Section  23  of  the  Act 
requires  lawful  use  in  commerce  as  a 
prerequisite  for  an  applic^ttion  for 
rigistration  un  the  Sjp[,it:!ien(,il 
Regisier,  This  requirement  bars  an 
application  under  section  1(b)  of  the  Act 
from  the  Supplemental  Register  until  an 
acceptable  allegation  of  us^;  has  been 
submitted. 

Section  2.47(d|  is  proposed  to  be 
added  to  provide  that  an  application  for 
registration  on  the  Supplemental 
Register  must  conform  to  the 
requirements  for  registration  on  the 
Principal  Register  under  section  Ka)  of 
the  Act  so  far  as  applicable. 

Section  2.51,  which  specifies  certain 
general  requirements  for  drawings,  is 
proposed  to  be  amended  by 
redesignating  present  paragraph  (a)  as 
(a)(i),  revising  paragraph  (ajfl),  addiny 
new  paragraphs  (a)i2)  and  (al;3]. 
redesignating  present  paragraph  (b)  as 


(b)(1),  revising  paragraph  (b)(1).  adding 
new  paragraphs  (b)(2)  and  (b)(3). 
revisi.ng  paragraph  (n),  redesignating 
and  ""epublishmg  present  paragraph  Id) 
as  (e),  and  adding  a  new  paragraph  (iJ) 
to  codif>  existing  practice  and  to  specify 
certain  drawing  requirements  for 
applications  under  section  1(b)  of  the 
Act  and  applications  under  section  44  of 
the  Act. 

Section  2.51(a),  which  presently 
requires  that  the  drawing  of  a  trademark 
be  a  substantially  e\ai,t  represent.ition 
of  the  mafk  as  used  on  or  in  connection 
with  the  goods,  is  proposed  to  be 
redesignated  as  la)(l)  and  revised  to 
indicate  that  it  pertains  only  to 
appiications  under  section  1(,4|  of  the 
Act. 

Section  2.51(a)(2)  is  proposed  to  be 
added  to  provide  thaL  in  an  application 
under  section  1(h)  of  the  Act,  the 
drawing  of  a  trademark  shall  be  a 
substantially  exact  representat'on  of  the 
mark  as  intended  to  be  used  on  or  m 
connection  with  the  goods  specified  in 
the  application  and,  that  once  an 
amendment  to  allege  use  under 
proposed  S  2.76.  or  a  Btatement  of  use 
under  proposed  S  2.88  has  been  filed,  the 
drawing  of  the  trademark  shall  be  a 
substantially  exact  representation  of  the 
mark  as  used. 

Section  2.51(a)(3)  is  proposed  to  be 
added  to  provide  that,  in  an  application 
under  section  44  of  the  Act.  the  drawing 
of  the  trademark  shall  be  a  substantially 
exact  representation  of  the  mark  as  it 
appears  in  the  drawing  in  the 
registration  certificate  of  a  mark  duly 
registered  in  the  country  of  origin  of  the 
applicant. 

Section  2.51(b).  which  presently 
specifies,  for  service  marks, 
requirements  similar  to  those  specified 
m  paragraph  (a)  for  trademarks,  is 
proposed  to  be  amended  by 
redesignating  the  present  paragraph  as 
(b)(1)  and  adding  paragraphs  (b)(2)  and 
(b)(3)  to  parallel,  for  service  marks,  the 
provisions  of  proposed  paragraphs 
(a)(1).  (a)(2)  and  (a)(3). 

Section  2.51(c),  which  presently 
provides  that,  when  appropriate  and 
necessary,  the  drawing  in  an  application 
for  registration  on  the  Supplemental 
Register  may  be  the  drawing  of  a 
package  or  configuration  of  goods,  is 
proposed  to  be  revised  to  delete  that 
provision,  which  is  outdated,  and  to  add 
a  provision  codifying  the  practice  that 
the  drawing  of  a  serv  ice  mark  may  be 
d.spensed  with  in  the  case  of  a  mark  not 
capable  of  representation  by  a  drawing, 
but  in  any  such  case  the  application 
must  contain  an  adequate  description. 

Section  2.51(d)  is  proposed  to  be 
redesignated  as  (e)  and  a  new  paragraph 
(d)  is  proposed  to  be  added  to  provide 


that  broken  lines  should  be  used  in  the 
drawing  of  a  mark  to  show  placement  of 
the  mark  on  the  goods,  or  on  packaging 
therefor,  or  to  show  matter  not  claimed 
as  part  of  the  mark,  or  both,  as 
appropriate,  and  to  provide  further  that, 
in  an  application  to  register  a  mark  with 
three-dimensional  features,  the  drawing 
shall  depict  the  mark  in  perspective  in  a 
single  rendition  thereof.  These  propos<td 
provisions  codify  existing  practice. 

Section  2.52(a),  which  pertains  to  the 
character  of  drawings,  is  proposed  to  be 
revised  to  correct  a  cross-reference 
which  presently  is  correct  but  would  he 
incorrect  if  the  amendments  propor.ed 
herein  for  §  2.,51  are  adopted. 
Specifically,  J  2, 52(a)  is  proposed  to  be 
amended  to  refer  to  paragraph  (e). 
rather  than  (d),  of  §  2,5l. 

Section  2.52(d),  which  pertains  to 
drawing  headings  and  which  presently 
includes,  infer  alia,  a  requirement  that 
the  heading  of  a  drawing  (except  for  a 
drawing  in  an  application  under  section 
44  of  the  Act)  specify  dates  of  use,  is 
proposed  to  bt  revised  to  indicate  that 
the  requirement  pertains  only  to  an 
application  under  1(a)  of  the  Act:  and  to 
add  a  requirement  that  the  heading  of  a 
drawing  in  an  application  filed  in 
accordance  with  section  44(d)  of  the  Act 
specify  the  prionty  filing  dale  of  the 
relevant  foreign  application. 

Section  2.52(e),  which  pertains  to 
drawing  linings  for  color,  is  proposed  to 
be  revised  to  simplify  the  conventional 
color  linings  for  orange  and  yellow  or 
gold. 

Section  2.53  is  proposed  to  be  revised 
to  correct  a  cross-reference  which 
presently  is  correct  but  would  be 
Incorrect  if  the  amendments  proposed 
herein  for  §  2.51  are  adopted. 
Specifically.  §  2.53  is  proposed  to  be 
amended  to  refer  to  paragraph  (c), 
rather  than  (d).  of  §  2.51. 

Section  2.56,  which  concerns 
specimens  for  trademarks,  is  proposed 
to  be  revised  to  indicate  that  the 
requirement  for  the  filing  of  specimens 
pertains  only  to  an  application  under 
section  1(a)  of  the  Act,  an  amendment  to 
allege  use  under  proposed  §  2.''fi.  and  a 
statement  of  use  under  proposed  §  2.88; 
remove  the  redundant  word  "actually," 
in  cicco'-dc.nce  with  section  1(a)(1)(C)  of 
the  Act:  add  a  provision,  in  accordance 
wilh  section  45  of  the  Act,  that  if 
placement  of  the  mark  on  labels,  tags, 
containers  or  displays  associated  with 
the  goods  is  impracticable,  then 
specimens  may  be  documents 
associated  with  the  goods  or  their  sale: 
and  reduce  the  maximum  size  limit  for 
specimens  (the  proposed  maximum  size 
limit  parallels  the  preferable  size  of 
paper  for  a  trademark  application  as 
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specified  in  proposed  §  2.31).  When 
specimens  exceeding  the  size  limitations 
are  submitted,  the  applicant  will  be 
required  to  submit  proper  substitute 
specimens.  The  paragraph  is  proposed 
to  be  revised  further  to  reduce  the 
number  of  specimens  required  from  five 
to  two.  The  present  requirement  for  five 
specimens  was  adopted  to  permit 
members  of  the  public  to  obtain 
specimens  directly  from  the  application 
file.  Advances  in  copying  technology 
have  rendered  the  requirement  for  five 
specimens  unnecessary  because 
members  of  the  public  may  now  obtain 
quality  photocopies  of  the  specimens  in 
the  file,  making  removal  of  specimens 
unnecessary. 

Section  2.57.  which  pertains  to 
facsimiles  in  the  case  of  a  trademark,  is 
proposed  to  be  amended  to  revise 
paragraph  (a)  to  reduce  the  number  of 
facsimiles  required  from  five  to  two,  and 
to  reduce  the  maximum  size  limit  for 
specimens  (the  proposed  maximum  size 
limit  parallels  the  preferable  size  of 
paper  for  a  trademark  application  as 
specified  in  proposed  §  2.31):  and  to 
revise  paragraph  (b)  by  removing  the 
redundant  word  "actually."  in 
accordance  with  section "l(a)(l|(C)  of  the 
Act.  When  facsimiles  exceeding  the  size 
limitations  are  submitted,  the  applicant 
will  be  required  to  submit  proper 
substitute  specimens. 

Section  2.58(b),  which  concerns  the 
filing  of  audio  cassette  tape  recordings 
as  specimens  for  service  marks  not  used 
in  written  or  printed  form,  is  proposed  to 
be  amended  to  reduce  the  number  of 
audio  tapes  required  from  three  to  two. 
The  proposed  amendment  is  in 
conformity  with  the  proposed 
amendment  to  §  2.56,  which  reduces  the 
number  of  specimens  required  from  five 
to  two. 

Section  2.59,  entitled  "Filing  Substitute 
Specimens,"  is  proposed  to  be  added  to 
.specify  the  requirements  related  to  the 
filing  of  substitute  specimens  for 
applications  under  section  1(a)  or  1(b)  of 
the  Act.  The  proposed  section  codifies 
existing  practice  with  respect  to 
applications  under  Section  1(a)  of  the 
Act  and  sets  forth  the  requirements 
which  will  apply  to  applications  under 
section  1(b)  of  the  Act. 

Section  2.59(a)  is  proposed  to  be 
added  to  provide  that,  in  an  application 
based  upon  use  in  commerce,  the 
applicant  may  submit  substitute 
specimens  of  the  mark  as  u.sed  on  or  in 
connection  with  the  goods,  or  in  the  sale 
or  advertising  of  the  services,  provided 
that  any  substitute  specimens  are 
properly  verified  as  to  their  use  m 
commerce  at  least  as  early  as  the  filing 
date  of  the  application.  The  proposed 
provision  is  in  accordance  with  section 


1(a)  of  the  Act,  which  requires  use  in 
commerce,  evidenced  by  specimens,  as 
a  prerequisite  to  the  filing  of  an 
application  thereunder. 

Section  2  59(b)  IS  proposed  to  be 
added  to  provide  that,  after  the  filing  of 
either  an  amendment  to  allege  use  under 
proposed  J  2.76  or  a  statement  of  use 
under  proposed  §  2.88,  in  an  application 
under  section  1(b)  of  the  Act,  the 
applicant  may  submit  substitute 
specimens  of  the  murk  as  used  on  or  in 
connection  with  the  goods,  or  in  the  sale 
or  advertising  of  the  services,  provided 
th.it  the  u.se  in  aimmerce  of  any 
substitute  specimens  submitted  is 
supported  by  appHcant's  affidavit  or 
declaration  in  accordance  with  §  2.20; 
and  to  provide  further  that,  in  the  case 
of  a  statement  of  use  under  proposed 
§  2.88.  the  applicant  must  verify  that  the 
substitute  specimens  were  in  use  in 
commerce  prior  to  the  filing  of  the 
statement  of  use  or  prior  to  the 
expiration  of  the  time  allowed  to 
applicant  for  filing  a  statement  of  use. 
Since  use  in  commerce  is  not  required 
before  filing  an  application  under 
section  1(b)  of  the  Act,  there  is  no 
requirement  that  a  substitute  specimen 
have  been  in  use  at  the  time  of  the  filing 
of  the  application  Furthermore,  because 
an  applicant  may  file  a  statement  of  use 
at  any  time  during  the  six-month  period 
following  the  notice  of  allowance,  or  at 
any  time  during  any  extension  of  lime 
for  nimjj  a  statement  of  use.  a  substitute 
.specimen  need  not  be  in  use  any  earlier 
than  the  expiration  of  the  relevant 
period. 

Section  2.61,  which  concerns  the 
examination  of  an  application,  is 
proposed  to  be  amended  to  provide  also 
for  the  examination  of  amendments  to 
allege  use  under  section  1(c)  of  the  Act 
and  statements  of  use  under  section  1(d) 
of  the  Act. 

Section  2.61(a)  is  proposed  to  be 
revised  to  indicate  that  not  only 
applications  for  registration,  but  also 
amendments  to  allege  use  under  section 
1(c)  of  the  Act  and  statements  of  use 
under  section  1(d)  of  the  Act  will  be 
examined. 

Section  2.61(c)  is  proposed  to  be 
revised  to  clarify  the  language. 

Section  2.64.  which  relates  to  final 
action  by  the  Trademark  Examining 
Attorney  and  the  applicant's  permissible 
responses  thereto,  is  proposed  to  be 
amended  by  adding  new  paragraphs 
(0(2),  (c)(2),  and  (c)(3)  concerning  the 
examination  of  an  amendment  to  allege 
use  under  proposed  §  2.76,  filed  during 
the  sixmonth  response  period  afier 
issuance  of  a  final  action. 

Section  2.64(c)(1)  is  proposed  to  be 
added  to  provide  that  if  an  amendment 
to  allege  use  under  proposed  {  2.76  is 


filed  during  the  six-month  response 
period  after  issuance  of  a  final  action, 
the  Trademark  Examining  Attorney 
shall  examine  the  amendment,  but  that 
the  filing  of  such  an  amendment  will  not 
extend  the  time  for  filing  an  appeal  or 
petitioning  the  Commissioner. 

Section  2.64(c)(2)  is  proposed  to  be 
added  to  provide  that  if  the  amendment 
to  allege  use  under  proposed  S  2.76  is 
acceptable  in  all  respects,  the  applicant 
will  be  notified  of  its  acceptance. 

Section  2.64(c)(3)  is  proposed  to  be 
added  to  provide  that  if  a  new  refusal  or 
requirement  is  necessary  as  a  result  of 
the  examination  of  the  amendment  to 
allege  use  under  proposed  §  2.76,  the 
final  action  will  be  withdrawn  and  all 
unresolved  objections  will  be  stated  in  a 
new  non-final  action. 

Section  2.65(c]  is  proposed  to  be 
added  to  provide  that  if  an  applicant  in 
an  application  under  section  1(b)  of  the 
Act  fails  to  timely  file  a  statement  of  use 
under  proposed  §  2.88,  the  application 
shall  be  deemed  to  be  abandoned.  The 
proposed  paragraph  is  in  conformity 
with  section  1(d)(4)  of  the  Act. 

Section  2.66.  which  governs  the 
revival  of  abandoned  applications,  is 
proposed  to  be  amended  by 
redesignating  the  present  paragraph  as 
(a),  and  revising  redesignated  paragraph 
(a),  which  presently  provides  for  the 
filing  of  a  petition  to  revive  an 
application  abandoned  for  failure  to 
respond,  to  pertain  also  to  an 
application  abandoned  for  failure  to 
timely  file  a  statement  of  use  under 
proposed  S  2.88,  in  an  application  under 
Section  1(b)  of  the  Act.  Section  2.66  is 
proposed  to  be  amended  further  by 
transferring  the  last  sentence  of 
paragraph  (a),  which  states  the 
requirements  for  a  petition  to  revive  for 
failure  to  respond,  to  a  proposed  new 
paragraph  (b).  and  by  adding  new 
paragraphs  (c)  and  (d). 

Section  2.66(c)  is  proposed  to  be 
added  to  state  the  requirements  for  a 
petition  to  revive  an  application 
abandoned  for  failure  to  timely  file  a 
statement  of  use  under  proposed  S  2.88. 
in  an  application  under  section  1(b)  of 
the  Act.  The  proposed  requirements 
parallel  those  stated  in  present  §  2.66 
and  proposed  paragraph  (b). 

Section  2.66(d)  is  proposed  to  be 
added  to  provide  that  a  petition  to 
revive  must  be  filed  promptly,  but  that 
no  petition  to  revive  will  be  granted  in 
an  application  under  section  1(b)  of  the 
Act  if  granting  the  petition  would  permit 
the  filing  of  a  statement  of  use  more 
than  36  months  after  the  issuance  of  a 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act.  The  proposed  36- 
month  Hmit  for  the  filing  of  a  statement 
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of  use  IS  in  accordance  with  the 
pro\  isions  of  section  \{d]  of  the  Act. 
Usutilly  a  petition  to  revive  will  be 
considered  to  be  filed  promptly  if  it  is 
filed  within  two  months  u(  the  ddir  the 
tipplication  was  abandoned  for  failure  lo 
respond. 

Section  2.69,  which  pf  rtdins  to  inquiry 
by  the  Trademark  Examir.ing  Attorney 
as  to  the  applicant  s  compliarice  with 
other  laws,  is  proposed  to  be  revised  to 
delete  the  words  "before  dilowance." 
The  word  "allowance."  as  presently 
used  in  the  section,  signifies  approval  of 
a  mark  for  publication.  The  purpose  of 
the  proposed  deletion  is  to  prevent 
confusion  between  this  word  and  the 
new  "notice  of  allowance"  provided  in 
section  13(b)(2)  of  the  Act. 

Section  2.71.  which  concerns 
amendments  to  correct  informalities  in 
applications,  is  proposed  to  be  amended 
by  changing  the  section  title  from 
"Amendments  to  application,"  to 
"Amendments  to  correct  informalities.;" 
revising  paragraphs  (a),  (b).  and  (c);  and 
adding  new  paragraphs  (d)(1),  (d)(2), 
and  (d)(3)  to  govern  amendments  to  the 
dates  of  use. 

Section  2.71(a),  which  presently 
provides  for  the  amendment  of 
applications  to  correct  informalities  and 
for  other  reasons,  and  also  contains  a 
provision  concerning  amendments  to 
dates  of  use.  is  proposed  to  be  revised 
by  deleting  the  provision  concerning 
dates  of  use,  which  is  proposed  to  be 
transferred  to  a  new  paragraph 
designated  as  (d)(1). 

Section  2.71(b|.  which  presently 
provides  that  additions  to  the 
identification  of  goods  or  services  will 
not  be  permitted  unless  certain  specified 
conditions  are  met,  is  proposed  to  be 
revised  to  provide  that  the  identification 
of  goods  or  services  may  be  amended  to 
clarify  or  hrait  the  identification,  but 
that  additioiu  thereto  will  not  be 
permitted.  The  purposes  of  the 
requirement  for  the  identification  of 
goods  or  services  are  to  give  notice  to 
third  parties  of  the  scope  of  the  rights 
claimed  by  the  applicant  and  to  permit 
an  accurate  search  for  conflicting  marks. 
Addition  of  goods  or  services  to  the 
identificatioa  after  the  filing  of  an 
application,  would  frustrate  these 
purposes.  Moreover,  section  Ttc)  of  the 
Act  provides  that  contingent  on  the 
registratioa  of  a  mark  on  the  Principal 
Register,  the  filing  of  the  application  to 
register  such  mark  shall  constitute 
constructive  use  of  such  mark  on  or  to 
connection  with  tiie  goods  or  services 
specified  in  the  registration. 

Section  2.71(c).  which  presently 
provides,  in  essence,  that  a  defect  in  the 
verification  or  declaration  may  be 
corrected  only  by  the  filing  of  a 


substitute  or  supplemental  verification 
ordeciaraiinn.  li^  proposed  to  be  revised 
to  clanf>  the  languajje  thereof.  The 
prir.igraph  is  proposed  to  be  h;rther 
rt".  ispiJ  lo  p'-ovide  that  a  venfication  or 
di-ciciration  reijuired  uncier  $§  2.211  a)(b), 
2.76<pH,j|  or  2.«8<f  iCM.  to  be  properly 
s;gv,ed.  must  be  signed  by  the  applicant, 
a  member  of  the  applicant  firm,  or  an 
officer  of  the  applicant  corporation  or 
association,  that  a  vpnfic:ati(in  "r 
declaration  which  is  signed  by  a  person 
hdvinj;  color  of  a-ithonly  to  sii;n.  is 
arceptable  for  the  purpose  of 
determininR  the  timely  filing  of  the 
paper;  but  that  a  properly  signed 
s'jbstitute  verification  or  declaration 
must  be  submitted  before  the 
application  will  be  approved  for 
puhlif^tion  or  registration,  as  the  case 
may  be.  Persons  having  a  color  of 
authonty  to  sign  are  those  having  first- 
hand knowledge  of  the  truth  of  the 
statements  in  the  venfication  or 
declaration.  In  the  case  of  a  corporate 
applicant  a  person  having  color  of 
authonty  might  include,  within  the 
contemplation  of  the  proposed  section. 
managers  or  similar  persons  who  are  in 
positions  of  authonty,  although  not 
actually  officers,  if  they  have  first-hand 
knowledge  of  the  truth  of  the  statements 
in  the  application.  However,  an 
applicant  8  attorney  ordinarily  wiU  not 
be  considered  a  person  having  color  of 
authonty  to  sign,  unless,  for  example, 
the  attorney  is  also  a  manager  of  a 
ctTtporate  applicant  and  has  first-hand 
knowledge  of  the  truth  of  the  statements 
in  the  application. 

Section  2.71(d)(1)  is  proposed  to  be 
added  to  provide  that  no  amendment  to 
the  dates  of  use  will  be  permitted  unless 
the  amendment  is  supported  by 
applicant's  affidavit  or  declaration  in 
accordance  with  {  2.20  and  by  such 
showing  as  may  be  required.  This 
provisioa  which  is  the  second  sentence 
of  present  }  2.71(a),  is  proposed  to  be 
transferred  to  new  paragraph  (d)(1)  to 
be  grouped  with  two  other  proposed 
paragraphs,  designated  (d)(2)  and  (dK3). 
relating  to  aniendments  to  the  dales  of 
use. 

Section  2.71(d)(2)  is  proposed  to  be 
added  to  codify  the  practice  that,  in  an 
application  under  section  1(a)  of  the  Act. 
no  amendment  to  specify  a  date  of  use 
which  is  subsequent  to  the  filing  date  of 
the  application  will  be  permitted.  The 
proposed  provision  is  in  accordance 
with  section  1(a)  of  the  Act.  which 
requires  tree  in  commerce  as  a 
prerequisite  to  the  filing  of  an 
application  thereunder. 

Section  2.71|dM3)  is  proposed  to  be 
added  to  provide  that  after  the  filing  of  a 
statement  of  use  under  proposed  i  2.88, 
in  an  applioition  under  section  1(b)  of 


the  Act,  no  amendment  will  be 
permitted  to  the  statement  of  use  to 
recite  dates  of  use  which  are  subsequent 
to  the  expiration  of  the  time  allowed  to 
applicant  for  fihng  a  statement  of  use. 
The  reason  for  this  proposed  limitation 
is  that  section  1(d)  of  the  Act  requires 
use  of  the  mark  in  commerce,  in  an 
•ipplication  under  section  1(b)  of  the 
.•\(,t.  within  a  specified  period  of  time 
and  imposes  certain  absolute  limitations 
on  extensions  of  that  period.  Any  use 
later  than  the  time  permitted  would  not 
corr.ply  with  the  requirements  of  section 
l(dlof  the  Act 

Section  2.72,  which  governs 
amendments  lo  the  description  or 
drawing  of  a  mark,  is  proposed  lo  be 
amended  by  redesignating  the  present 
paragraph  as  (b),  revising  redesignated 
paragraph  (b),  and  adding  new 
paragraphs  (a),  (c),  and  (d). 

Section  2.72(a)  is  proposed  to  be 
added  lo  provide  that  amendments  may 
not  be  made  to  the  description  or 
drawing  of  the  mark  if  the  character  of 
the  mark  is  materially  altered,  and  that 
the  Trademark  Examining  Attorney  will 
determine  whether  a  proposed 
amendment  materially  alters  the 
character  of  the  mark  by  comparing  the 
proposed  amendment  with  the 
description  or  drawing  of  the  mark  as 
originally  filed.  Concerning  material 
alteration  of  a  mark  see  Torres  v. 
CantJne  TorreselJa  S.r.L  808  F.2d  46, 1 
USPQ  2d  1483  (Fed.  Cir.  1986);  In  re 
Holland  American  Wafer  Co^  737  F.2d 
1015.  222  USPQ  273  (Fed.  Cir.  1984); 
United  Rum  Merchants.  Ltd.  v.  Distillers 
Corp.  ISA.)  Ud^  9  USPQ  2d  1481  (TTAB 
1!:»88);  Visa  International  Service  Assn. 
V.  Life-Code  Systems,  Inc.,  220  USPQ 
740  (TTAB  1983).  The  first  of  these  two 
proposed  provisions  is  the  last  sentence 
of  present  \  2.72.  The  second  provision 
Is  proposed  to  be  added  to  codify 
present  practice,  the  purpose  of  which  is 
to  prevent  an  applicant  from  repeatedly 
amending  the  mark  sought  to  be 
registered  until  it  bears  little 
resemblance  to  the  mark  as  originally 
filed. 

Section  2.72(b),  as  redesignated,  is 
proposed  to  be  revised  to  transfer  the 
last  sentence  thereof,  which  specifies 
the  general  rule  concerning  amendments 
to  marks,  to  proposed  new  \  2.72(a).  The 
remainder  of  the  paragraph,  which 
presently  provides  that  amendments  to 
the  description  or  drawing  of  the  mark 
may  be  permitted  only  if  warranted  by 
the  8pecin;ens  (or  facsimiles)  as 
originally  filed,  or  supported  by 
additional  specimens  (or  facsimiles) 
verified  as  to  their  use  prior  to  tf»e  filing 
dale  of  the  application,  is  proposed  to  be 
further  revised  to  indicate  that  the 


provisions  of  the  paragraph  pertain  only 
to  applications  under  section  Ifa)  of  the 
Act.  The  proposed  amendment  is  in 
accordance  with  section  1(a)  of  the  ,'^ct. 
which  requires  use  in  commerce  as  a 
prerequisite  to  the  filing  of  an 
application  thereunder. 

Section  2.72(c)  is  proposed  to  be 
added  to  provide  that,  in  applications 
under  section  1(b)  of  the  Act, 
amendments  to  the  descnption  or 
drawing  of  the  mark,  which  are  filed 
after  submission  of  an  amendment  to 
allege  use  under  proposed  §  2.76  or  a 
statement  of  use  under  proposed  §  2.88. 
may  be  permitted  only  if  warranted  by 
the  specimens  (or  facsimiles)  filed,  or" 
supported  by  additional  specimens  (or 
facsimiles)  and  a  supplemental  affidavit 
or  declaration  in  accordance  with  J  2.20 
alleging  that  the  mark  shown  m  the 
amended  drawing  is  m  use  in  commerce; 
and  that  in  the  case  of  a  statement  of 
use  under  proposed  §  2.88,  applicant 
must  verify  that  the  mark  shown  in  the 
amended  drawing  was  in  u:.o  in 
commerce  prior  to  the  filing  of  the 
statement  of  use  or  prior  to  the 
expiration  of  the  time  allowed  to 
applicant  for  filing  a  statement  of  use. 
The  reason  for  the  latter  requin-ment,  in 
the  case  of  a  statement  of  use.  is  that 
section  1(d)  of  the  Act  requires  use  of 
the  mark  in  commerce,  in  an  application 
under  section  1(b)  of  the  Act,  within  a 
specified  period  of  time  and  imposes 
certain  absolute  limitations  on 
extensions  of  that  period.  Any  use  later 
than  the  time  permitted  would  not 
comply  with  the  requirem.ents  of  section 
1(d)  of  the  Act. 

Section  2.72(d)  is  proposed  to  he 
added  to  codify  the  practice  that  in 
applications  under  section  44  of  the  Act, 
amendments  to  the  description  or 
drawing  of  the  mark  may  be  permitted 
only  if  warranted  by  the  description  or 
drawing  of  the  mark  in  the  foreign 
registration  certificate. 

Section  2.73,  which  governs 
amendments  to  recite  concurrent  use,  is 
proposed  to  be  amended  by 
redesignating  the  present  paragraph  as 
(a),  revising  redesignated  paragraph  (a), 
and  adding  new  paragraph  (b). 

Section  2.73(a),  as  redesignated, 
which  presently  provides  that  an 
application  may  be  amended  so  as  to  be 
treated  as  an  application  for  a 
concurrent  registration,  provided  the 
application  as  amended  satisfies  the 
requirements  of  {  2.42,  is  proposed  to  be 
revised  to  indicate  that  this  provision 
pertains  only  to  an  application  under 
section  1(a)  of  the  Act.  The  Trademark 
Examining  Attorney  will  determine 
whether  the  application,  as  amended,  is 
acceptable. 


Section  2,73|b)  is  proposed  to  be 
added  to  provide  that  an  application 
under  section  1(b)  of  the  Act  may  not  be 
amended  so  as  to  be  treated  as  an 
application  for  a  concurrent  registration 
until  an  acceptable  amendment  to  allege 
use  under  proposed  §  2.76  or  statement 
of  use  under  proposed  §  2.88  has  been 
filed  in  the  application,  after  which  time 
such  an  amendment  may  be  made, 
provided  the  application  as  amended 
satisfies  the  requirements  of  §  2.42.  To 
provide  otherwise  would  be  to  permit  an 
application  for  concurrent  registration 
based  on  an  intent  to  use  concurrently, 
which  would  be  in  conflict  with  the 
well-established  legal  principle  that  an 
applicant  for  concurrent  registration 
must  have  adopted  and  used  the  mark  in 
good  faith  without  knowledge  of  the 
prior  right  of  another  in  the  same  or 
similar  mark  for  the  same  or  similar 
goods  or  serv  ices.  The  Trademark 
Examining  Attorney  will  determine 
whether  the  application,  as  amended,  is 
acceptable. 

Section  2.75.  which  governs 
amendments  lo  change  register,  is 
proposed  to  be  amended  lo  redesignate 
the  present  paragraph  as  (a),  revise 
redesignated  paragraph  (a),  and  add 
new  paragraph  (b). 

Section  2.75(a),  as  redesignated, 
which  presently  provides  for 
amendments  to  change  applications 
from  one  register  lo  another  and  also 
contains  provisions  relating  to  the  effect 
of  such  an  amendment  on  the  filing  date 
of  an  application,  is  proposed  to  be 
revised  to  indicate  that  the  paragraph 
pertains  only  to  applications  under 
section  1(a)  or  44  of  the  Act:  and  lo 
delete  the  provisions  concerning  the 
effect  on  the  filing  date.  Prior  to  the 
enactment  of  Pub.  L  100-667,  section  23 
of  the  Act  required  that  the  mark  in  an 
application  for  registration  on  the 
Supplemental  Register  have  been  in  use 
for  one  year  prior  to  the  filing  of  the 
application,  whereas  there  is  no  such 
requirement  for  an  application  lo 
register  on  the  Principal  Register. 
However,  section  23,  as  amended, 
contains  no  such  requirement  Thus, 
under  the  Act.  as  amended,  an 
amendment  to  change  registers  has  no 
effect  on  the  filing  date  of  an  application 
under  section  1(a)  or  44  of  the  Act 
Section  2.75(b)  is  proposed  to  be 
added  to  provide  that  an  application 
under  section  1(b)  of  the  Act  may  be 
amended  to  change  the  application  to  a 
different  register  only  after  submission 
of  an  acceptalile  amendment  to  allege 
use  under  proposed  §  2.:'6  or  statement 
of  use  under  proposed  §  2.88,  and  that 
when  such  an  application  is  changed 
from  the  Principal  Register  to  the 


Supplemental  Register,  the  effective 
filing  date  of  the  application  is  the  dale 
of  the  filing  of  the  allegation  of  use 
under  section  1(c)  or  1(d)  of  the  Act,  The 
proposed  amendment  is  in  accordance 
with  section  23  of  the  Act.  both  in  its 
prior  and  amended  forms,  which 
requires  use  in  commerce  as  a 
prerequisite  to  the  filing  of  an 
application  thereunder. 

Section  2.76,  entitled  "Amendment  lo 
allege  use.."  is  proposed  lo  be  added  lo 
govern  amendments  to  allege  use  under 
section  1(c)  of  the  Act  in  an  application 
under  section  1(b)  of  the  Act 

Section  2.76(a)  is  proposed  to  be 
added  to  specify  the  lime  when  such  an 
amendment  may  be  filed,  namely,  at  any 
time  between  the  filing  of  the 
application  and  the  date  the  Trademark 
Examining  Atlomey  approves  the  mark 
for  publication  or  the  date  of  expiration 
of  the  six-month  resporwe  period  after 
issuance  of  a  final  action,  and  to  specify 
further  that  thereafter,  an  allegation  of 
use  may  be  submitted  only  as  a 
statement  of  use  under  proposed  \  2.88 
after  the  mailing  of  a  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act.  The  proposed  paragraph  is  in 
accordance  with  section  1(c)  of  the  Act 
which  provides  that  an  amendment  to 
allege  use  thereunder  may  be  filed  at 
any  time  during  examination  of  an 
application.  The  examination  of  an 
application  extends  from  the  filing  of  the 
application  to  the  date  the  mark  is 
approved  for  publication  or  the 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action. 
The  dale  a  mark  is  approved  for 
publication  is  the  date  the  approval  is 
entered  into  the  TRAM  (Trademark 
Reporting  and  Monitoring)  System.  The 
dale  of  approval  for  publication  is 
immediately  available  to  the  public 
through  TRAM. 

Section  2.76fb)  is  proposed  to  be 
added  to  specify  the  elements  of  a 
complete  amendment  to  allege  use. 
nantiely,  two  specimens  or  facsimiles, 
conforming  lo  the  requirements  of 
§§  2.56,  2.57  and  2.58,  of  the  mark  as 
used  in  commerce;  the  fee  prescribed  in 
S  2.6;  and  a  verified  statement  by  the 
applicant  containing  certain  averments 
concerning  applicant's  ownership  of  the 
mark  and  use  of  the  mark  in  commerce, 
specifying  the  date  of  the  applicant's 
first  use  of  the  mark  and  first  use  of  the 
mark  in  commerce,  the  tj-pe  of 
commerce,  those  goods  or  services 
specified  in  the  application  on  or  in 
connection  with  which  the  mark  is  in 
use  in  commerce  and  the  mode  or 
manner  in  which  the  marii  is  used  on  or 
in  connection  with  such  goods  or 
services. 
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Section  2.76(c)  is  proposed  to  be 
added  to  provide  that  an  amendment  to 
HHege  use  may  only  be  filed  when  the 
applicant  has  made  use  of  the  mark  in 
ccmmerce  on  or  in  connection  with  all 
of  the  goods  or  services,  as  specified  in 
the  application,  for  which  applicant  will 
seek  registration  in  that  application, 
unless  the  amendment  is  accompanied 
by  a  request,  in  accordance  with 
proposed  S  2.87.  to  divide  out  from  the 
application  the  goods  or  services  to 
which  the  amendment  pertains;  and  that 
if  mure  than  one  item  of  goods  or 
services  is  specified  m  the  amendment 
tn  allege  -jse.  the  da'es  of  use  required  in 
proposed  paragraph  (bl[l)  of  the  section 
need  be  for  only  one  of  the  items 
specified,  provided  the  particular  item  to 
which  the  dates  apply  is  designated.  The 
Hrst  provision  in  the  proposed 
paragraph  prevents  piecemeal 
prrisecution  of  an  application.  The 
second  provision  in  the  proposed 
paragraph  is  in  conformity  with  both 
present  and  proposed  S  2.,T3fa)(2j. 

Section  2.76fd)  is  proposed  to  be 
added  to  provide  that  an  amendment  to 
allege  use  must  be  m.ade  in  a  separate 
paper  from  any  other  fiiing  in  the 
application  and  should  be  entitled,  at 
the  top  of  the  first  page  of  the  paper, 
"Amendment  to  allege  use  under  §  2.76." 
If  the  amendment  is  not  made  in  a 
separate  paper,  it  will  not  be  considered 
and  the  fee  will  be  refunded. 

Section  2.76(e)  is  proposed  to  be 
added  to  specify  min.mum  filing 
requirements  for  an  amendment  to 
allege  use.  namely,  that  the  amendment 
be  filed  within  the  time  period  specified 
in  proposed  paragraph  (a)  of  the  section. 
be  made  in  a  separate  paper,  and 
include  the  fee  prescribed  in  5  2.6.  at 
least  one  specimen  or  facsiiiule  of  the 
mark  as  used  in  commerce,  and  a 
verification  or  declaration  signed  by  the 
applicant  stating  that  die  mark  is  in  use 
in  commerce,  and  specifying  the  date  of 
the  applicant's  first  use  of  the  mark  in 
commerce  and  the  goods  or  services  on 
or  in  connection  with  which  the  mark  is 
used  in  commerce.  The  proposed 
paragraph  corresponds  in  principle  to 
S  2.21.  which  sets  forth  minimum 
requirements  for  die  filing  of  an 
application. 

Section  2.76{n  is  proposed  to  be 
added  to  provide  that  if  an  amendment 
to  allege  use  is  filed  outside  the  time 
period  specified  in  paragraph  (a)  of  the 
proposed  section,  it  will  be  returned  to 
the  applicant,  that  if  the  amendment  is 
filed  within  the  permitted  time  period 
but  does  not  comply  with  all  of  the 
requirements  of  paragraph  (e)  of  the 
section,  applicant  will  be  notified  of  thj 
deficiency,  which  may  be  corrected 


provided  the  mark  has  not  yet  been 
approved  for  publication  or  the  six- 
month  response  period  after  issuance  of 
a  final  action  has  not  expired:  and  that  if 
the  deficiency  is  not  corrected  prior  to 
approval  of  the  mark  for  publication  or 
prior  to  the  expiration  of  the  six-month 
response  period  after  issuance  of  a  finai 
action,  the  amendment  will  not  be 
examined. 

Section  2.76(g)  is  proposed  to  be 
added  to  provide  that  if  an  amendment 
to  allege  use  is  acceptable,  the  applicant 
will  be  notified:  and  that  the  filing  of 
such  an  amendment  shall  not  constitute 
a  response  to  any  outstanding  action  by 
the  Trademark  Ebcamining  Attorney. 

Section  2.76(h)  is  proposed  to  be 
added  to  provide  that  if,  as  a  result  of 
the  examination  of  an  amendment  to 
allege  use,  applicant  is  found  not 
entitled  to  registration  for  any  reason 
not  previously  stated,  applicant  will  be 
so  notified  and  advised  of  the  reasons 
therefor  and  of  any  formal  requirements 
or  objections;  and  that  the  notification 
shall  incorporate  all  unresolved 
objections  or  requirements  previously 
stated. 

Section  2.77,  entitled  'Amendments 
between  notice  of  allowance  and 
statement  of  use.",  is  proposed  to  be 
added  to  provide  that  an  application 
under  section  1(b)  of  the  Act  may  not  be 
amended  during  the  period  between  the 
date  of  mailing  of  the  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act  and  the  filing  of  a  statement  of  use 
under  proposed  §  2.88.  except  to  delete 
specified  goods  or  services;  and  that 
oth* T  amendments  filed  during  this 
per;.)d  Will  not  be  considered  unless 
resubmitted  at.  or  after,  the  time  of  filing 
ttie  statement  of  u.se.  Amendments  that 
are  improperly  submitted  during  this 
period  will  be  stamped  as  "untimely 
fit  d — not  considered"  and  placed  in  the 
application  file. 

The  heatiiMg  entitled  "Publication  and 
Allowance,"  for  §5  Z.m  through  2.84.  is 
proposed  to  be  changed  to  "Publication 
and  Post  Publication. "  The  proposed 
hfruimg  more  accurately  reflects  the 
scope  of  the  sections  which  follow.  The 
word    allowance  '.  as  presently  used  in 
the  heading,  signifies  approval  of  a  mark 
for  registration.  The  purpose  of  the 
proposed  deletion  is  to  prevent 
confusion  between  the  word 
"allowance"  and  the  new    notice  of 
allowance"  provided  in  section  13(b)(2) 
of  the  Act 

Section  2.81  is  proposed  to  be 
.iinended  by  changing  the  section  title 
from  "Allowance  of  application."  to 

Post  publication. ';  redesiKnating  the 
present  paragraph  as  (a),  revising 
rrcUsignated  paragraph  (a),  which 


presently  concerns  the  preparation  of  an 
application  for  registration  after 
publication,  to  indicate  that  it  does  not 
apply  to  applications  under  section  1(b) 
of  the  Act  for  which  no  amendment  to 
allege  use  under  proposed  §  2.76  has 
been  submitted  and  accepted:  and 
adding  new  paragraph  (b)  concerning 
the  post-publication  processing  of 
applications  under  section  1(bl  of  the 
Act  for  which  no  amendment  to  allege 
use  under  proposed  §  2.76  has  been 
submitted  and  accepted.  The  word 
"allowance",  as  presently  used  in  the 
section  title,  signifies  approval  of  a  mark 
for  registration.  The  purpose  of  the 
proposed  title  change  is  to  prevent 
confusion  between  this  word  and  the 
new  "notice  of  allowance"  provided  in 
section  13(b)(2)  of  the  Act. 

Section  2.81(b)  is  proposed  to  be 
added  to  provide  that,  in  an  application 
under  section  1(b)  of  the  Act,  for  which 
no  amendment  to  allege  use  under 
proposed  §  2.76  has  been  submitted  and 
accepted,  if  no  opposition  is  filed  within 
the  time  permitted  or  all  oppositions 
filed  are  dismissed,  and  if  no 
interference  is  declared,  a  notice  of 
allowance  will  issue  stating  the  serial 
number  of  the  application,  the  name  of 
the  applicant,  the  correspondence 
address,  the  mark,  the  identification  of 
goods  or  services,  and  the  date  of 
mailing  of  the  notice  of  allowance;  and 
that  thereafter,  the  applicant  shall 
submit  a  statement  of  use  under 
proposed  S  2.88.  The  proposed 
paragraph  is  in  accordance  with  the 
provisions  of  section  13(b)(2)  of  the  Act. 

Section  2.82.  which  concerns  the 
processing  of  an  application  for 
registration  on  the  Supplemental 
Register  after  the  examiner  has 
approved  the  application  for  issuance,  is 
proposed  to  be  revised  to  clarify  the 
language  of  the  section. 

Section  2.83,  which  concerns  the 
processing  of  conflicting  marks,  is 
proposed  to  be  amended  by  revising 
paragraph  (a)  to  delete  a  provision 
stating  "a  notice  will  be  sent,  if 
practicable,  to  the  applicants  involved 
informing  them  of  the  publication  or 
issuance  of  the  earliest  filed  mark, "  and 
by  revising  paragraph  (b)  to  delete  a 
provision  stating  "a  notice  will  be  sent. 
if  practicable,  to  the  applicants  involved 
informing  them  of  the  publication  or 
issuance  of  the  application  with  the 
earliest  date  of  execution."  These 
provisions  are  proposed  to  be  deleted 
because  they  do  not  conform  to  present 
practice. 

Section  2.84.  which  concerns 
lurisdiction  over  published  applications. 
18  proposed  to  be  amended  by  deleting 
the  words  "or  allowed"  from  the  section 


title,  which  presenUy  reads  "Jurisdiction 
over  published  or  allowed 
applications.";  and  revising  paragraphs 
(a)  and  (b)  to  clarify  the  provisions 
thereof  and  to  add  provisions 
concerning  jurisdiction  over  applications 
under  section  1(b)  of  the  Act  which  have 
been  published.  The  words  "allowed" 
and  "allowance",  as  presently  used  in 
the  section  title  and  in  paragraphs  (a) 
and  (b).  signify  approval  of  a  mark  for 
registration.  The  purpose  of  the 
proposed  amendments  to  delete  these 
words  is  to  prevent  confiision  between 
the  words  "allowed"  and  "allowance" 
and  the  new  "notice  of  allowance" 
provided  in  section  13(b)(2)  of  the  Act. 

Section  2.86,  which  presently  concerns 
applications  with  a  plurality  of  goods  or 
services  comprised  in  a  single  class,  is 
proposed  to  be  amended  by  changing 
the  section  title  from  "Plurality  of  goods 
or  services  comprised  in  single  class 
may  be  covered  by  single  application." 
to  ".■\pplication  may  include  multiple 
goods  or  services  comprised  in  single 
class  or  multiple  classes.":  redesignating 
the  present  paragraph  as  (a);  and  adding 
new  paragraphs  (b)  and  (c). 

Section  2.86(a),  as  redesignated, 
which  presently  provides  that  an 
application  may  recite  a  plurality  of 
goods  or  services  comprised  in  a  single 
class  provided  the  particular 
identification  of  goods  or  services  is 
stated  and  the  mark  has  actually  been 
used  in  connection  with  all  of  the  goods 
or  services  sppf'-fied,  is  proposed  to  be 
revised  to  clarify  the  language  of  the 
paragraph  and  to  add.  as  an  ahernative 
to  the  requirement  of  use,  a  requirement 
that  the  applicant  have  a  bona  fide 
intention  to  use  the  mark  or  or  in 
connection  with  all  the  gords  or  services 
specified. 

Section  2.8r.ib)  is  proposed  to  be 
added  to  incorporate  in  $  2.88  the 
provisions  of  the  present  §  2.87.  which 
governs  the  filing  of  an  application  to 
register  a  mark  for  goods  and/or 
services  which  fall  within  a  plurality  of 
classes;  clarify  the  language  of  those 
provisions;  and  add  certain 
requirements  relating  to  multiple  class 
applications  under  section  1(b)  of  the 
Act. 

Section  2.86(c)  is  proposed  to  be 
added  to  prohibit  applicants  from 
alleging  use  as  to  certain  goods  or 
services  and  a  bona  fide  intention  to  use 
as  to  other  goods  or  services  in  the  same 
application,  regardless  of  the  number  of 
classes  contained  therein. 

Section  2.87.  which  presently  governs 
the  filing  of  an  application  to  register  a 
mark  for  goods  and/or  services  which 
fall  within  a  plurality  of  classes,  is 
proposed  to  be  amended  by  changing 
the  section  title  from  "Combined 


applications."  to  "Dividing  an 
application.";  redesignating  the  present 
paragraph  as  (a);  revising  redesignated 
paragraph  (a);  and  addling  new 
paragraphs  (b)  and  (c).  to  govern  the 
division  of  applications. 

Section  2.87(a),  as  redesignated,  is 
proposed  to  be  revised  by  deleting  the 
existing  paragraph,  which  is 
incorporated  in  revised  form  in  new 
paragraph  (b)  of  proposed  S  2.86,  and 
adding  the  new  provisions  that  an 
application  may  be  physically  divided 
into  two  or  more  separate  applications 
upon  submission  by  the  applicant  of  a 
request  therefor  that  in  the  case  of  a 
request  to  divide  out  some,  but  not  ail. 
of  the  goods  or  services  in  a  class,  a  fee 
for  each  new  separate  application  to  be 
created  by  the  division  must  be 
submitted;  and  that  any  outstanding 
time  period  for  action  by  the  applicant 
in  the  original  application  at  the  time  of 
the  division  will  be  applicable  to  each 
new  separate  application  created  by  the 
division. 

Section  2.87(b)  is  proposed  to  be 
added  to  provide  that  an  apphcation 
may  be  divided  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
Trademark  Examining  Attorney 
approves  the  mark  for  publication  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action;  or  during  an  opposition,  upon 
motion  granted  by  the  Board.  The 
proposed  paragraph  provides  further 
that  ,-in  application  under  section  1(b)  of 
the  Act  also  may  be  divided  upon 
request  filed  with  a  statement  of  use 
under  proposed  §  2.88  or  at  any  time 
between  the  filing  of  a  statement  of  use 
and  the  date  the  Trademark  Examining 
Attorney  approves  the  mark  for 
registration  or  the  date  of  expiration  of 
the  six  month  response  period  after 
issuance  of  a  final  action.  The  date  a 
mark  is  approved  for  publication  is  the 
date  the  approval  is  entered  into  the 
TRAM  (Tr.iiiernark  Reporting  and 
Monitonnt;)  System.  The  date  of 
approval  for  publication  is  immediately 
available  to  the  public  through  TRAM. 

Section  2.8"(c)  is  proposed  to  be 
added  to  provide  that  a  request  to  divide 
an  application  should  be  made  in  a 
separate  paper  from  any  other 
amendment  or  response  in  the 
application  and  should  be  entitled,  at 
the  top  of  the  first  page  of  the  paper,  as 
a  "Request  to  divide  application." 
Failure  to  make  the  request  to  divide  in 
a  separate  paper  or  to  title  it  as  a 
"Request  to  divide  application"  will 
delay  action  on  the  request. 

A  new  heading,  entitled  "Post  Notice 
of  Allowance."  and  two  new  sections 
thereunder,  designated  S§  2.88  and  2.89. 
are  proposed  to  be  added  to  govern  the 


filing  of  statements  of  use.  and  requests 
for  extensions  of  time,  under  section 
1(d)  of  the  Act.  in  applications  under 
section  1(b)  of  the  Act,  after  issuance  of 
a  notice  of  allowance  under  section 
13(b)(2)  of  the  Act. 

Section  2.8a  entitled  "Filing  of 
statement  of  use  after  notice  of 
allowance,"  is  proposed  to  be  added  to 
govern  statements  of  use  under  section 
1(d)  of  the  Act  in  an  application  under 
section  1(b)  of  the  Act. 

Section  2.88(a)  is  proposed  to  be 
added  to  specify  the  time  when  such  an 
amendment  may  be  fded,  namely,  withm 
six  months  after  the  date  on  which  the 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act  with  respect  to  a 
mark  is  mailed  to  an  applicant  under 
section  1(d)(2)  of  the  Act;  and  that  a 
statement  of  use  filed  prior  to  the  date  of 
mailing  of  a  notice  of  allowance  is 
premature,  will  not  be  considered,  and 
will  be  returned  to  the  applicant. 

Section  2.88(b]  is  proposed  to  be 
added  to  specify  the  elements  of  a 
complete  statement  of  use  under  section 
1(d)  of  the  Act,  namely,  two  specimens 
or  facsimiles,  conforming  to  the 
requirements  of  proposed  §5  2.56.  2.57 
and  2.58.  of  the  mark  as  used  in 
commerce:  the  fee  prescribed  in 
proposed  §  2.6;  and  a  verified  statement 
by  the  applicant  containing  certain 
averments  concerning  applicant's 
ownership  of  the  mark  and  use  of  the 
mark  in  commerce,  specifjang  the  date 
of  the  applicant's  first  use  of  the  mark 
and  first  use  of  the  mark  in  commerce, 
the  type  of  commerce,  those  goods  or 
services  specified  in  the  application  on 
or  in  connection  with  which  the  mark  is 
in  use  in  commerce  and  the  mode  or 
manner  in  which  the  mark  is  used  on  or 
in  connection  with  such  goods  or 
services. 

Section  2.88(c)  is  proposed  to  be 
added  to  provide  that  a  statement  of  use 
under  section  1(d)  of  the  Act  may  only 
be  filed  when  the  applicant  has  made 
use  of  the  mark  in  commerce  on  or  in 
connection  with  all  of  the  goods  or 
services,  as  specified  in  the  application, 
for  which  applicant  will  seek 
registration  in  that  application,  unless 
the  statement  of  use  is  accompanied  by 
a  request  in  accordance  with  proposed 
§  2.87  to  divide  out  from  the  application 
the  goods  or  services  to  which  the 
statement  of  use  pertains;  and  that  if 
more  than  one  item  of  goods  or  services 
is  specified  in  the  statement  of  use.  the 
dates  of  use  required  in  proposed 
paragraph  (b)(1)  of  this  section  need  be 
for  only  one  of  the  items  specified, 
provided  the  particular  item  to  which 
the  dates  apply  is  designated.  The  latter 
provision  in  the  proposed  paragraph  is 
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proposed  5  2.33(a)(2). 
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may  be  amended  in  accordance  with 
proposed  §§  2.59  and  2.71  through  2.75. 
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specimens  submitted  with  the  statement 
of  use  must  be  materially  the  same  as 
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identified  in  the  notice  of  allowance  on 
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to  imply  that  any  use  of  a  mark  prior  to 
surh  approval  may  rot  constitute  "use 
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in  conformity  with  both  present  and 
proposed  S  2.33(a)(2). 

Section  2.88(d)  is  proposed  to  be 
added  to  provide  that  a  statement  of  use 
must  be  made  in  a  separate  paper  from 
any  other  amendment  or  response  in  the 
application  and  should  be  entitled,  at 
the  top  of  the  first  paj^e  of  the  paper. 
"Statement  of  use  under  J  2,88. '  If  the 
statement  of  use  is  not  made  in  a 
separate  paper  it  will  not  be  considered 
and  the  fee  will  be  refunded 

Section  2.88(e)  is  proposed  to  be 
added  to  specify  minimum  films 
requirements  for  a  statement  of  use, 
namely,  that  the  statem.ent  be  filed 
within  the  time  period  specified  in 
proposed  paragraph  (a)  of  the  section, 
be  made  in  a  separate  paper,  and 
include  the  fee  prescribed  in  proposed 
§  2.6,  at  least  one  specimen  or  facsimile 
of  the  mark  as  used  m  commerce,  and  a 
verification  or  declaration  signed  by  the 
applicant  stating  that  the  mark  is  in  use 
in  commerce,  and  specifying  the  date  of 
t.'^e  applicant's  first  use  of  the  mark  ;n 
commerce  and  the  goods  or  sen-ices  on 
o:  in  connection  with  which  the  mark  is 
used  in  commerce.  The  proposed 
paragraph  corresponds  in  principle  to 
proposed  §  2.21.  which  sets  forth 
minimum  requirements  for  the  filing  of 
an  application. 

Section  2.88(0  's  proposed  to  be 
added  to  provide  that  if  the  statement  of 
use  does  not  comply  with  all  of  the 
requirements  of  paragraph  (e)  of  this 
SfCtion,  applicant  will  be  notified  of  the 
deficiency;  that  if  the  tim.e  permitted  for 
applicant  to  file  a  statement  of  use  has 
n,)t  expired,  applicant  may  correct  the 
deficiency;  and  that  after  the  filing  of  a 
statement  of  use  during  a  permitted  time 
period  for  such  filing,  the  applicant  may 
not  withdraw  the  statement  to  return  to 
the  previous  status  of  awaiting 
submission  of  a  statement  of  use. 

Secti.m  2.88(g)  is  proposed  to  be 
added  to  provide  that  if  the  statement  of 
use  is  filed  within  a  permitted  period  i:>f 
time  after  the  date  of  mailing  of  the 
notice  of  allowance  under  section 
13fb){2)  of  the  Act  and  complies  with  all 
of  the  requirements  of  paragraph  (e)  of 
this  section,  it  will  be  examined  in 
accordance  with  proposed  J§  2.61 
through  2.69;  that  if.  as  a  resul'  of  the 
examination  of  the  statement  of  use, 
applicant  is  found  not  entitled  to 
registration,  applicant  will  be  so  notified 
and  advised  of  the  reasons  and  of  any 
formal  requirements  or  objections;  and 
that  if  the  statement  of  use  is  acf;eptrfble 
in  all  respects,  the  applicant  will  be 
notified  of  its  acceptance. 

Section  2.88(h)  is  proposed  to  be 
added  to  provide  that  a  statement  of  use 
thai  includes  all  of  the  elements 
spe(;ified  in  paragraph  (e)  of  the  section 


may  be  amended  in  accordance  with 
proposed  §5  2.59  and  2.71  through  2.75. 
The  proposed  paragraph  is  in 
accordance  with  section  1(d)(3)  of  the 
Act,  which  specifically  provides  that  the 
applicant  may  amend  the  statement  of 
use. 

Section  2.88(i)(l)  is  proposed  to  be 
added  to  provide  that  the  goods  or 
services  specified  in  a  statement  of  use 
must  conform  to  those  goods  or  services 
identified  in  the  notice  of  allowance; 
and  that  if  appropriate,  an  applicant 
m.ay  specify  the  goods  or  services  by 
stating  "those  goods  or  services 
identified  in  the  notice  of  allowance"  or 
"those  goods  or  services  identified  in  the 
notice  of  allowance  except  *  •  *  " 
followed  by  an  identification  of  the 
goods  or  services  to  be  deleted.  The 
proposed  requirement  that  the  goods  or 
services  specified  in  the  statement  of 
use  must  conform  to  those  goods  or 
services  identified  in  the  notice  of 
allowance  is  in  accordance  with  section 
1(d)(1)  of  the  Act.  The  proposed  format 
for  specifying  goods  or  services  in  the 
statement  of  use  will  prevent 
inadvertent  errors  in  the  applicant's 
recital  of  the  goods  or  services  and 
facilitate  examination  of  statements  of 
use  by  the  PTO. 

Section  2.88(i)(2)  is  proposed  to  be 
added  to  provide  that  if  any  goods  or 
services  specified  in  the  notice  of 
allowance  are  omitted  from  the 
identification  of  goods  or  services  in  the 
statement  of  use.  the  Trademark 
Examining  Attorney  shall  inquire  about 
the  discrepancy  and  permit  the 
applicant  to  amend  the  statement  of  use 
to  include  any  omitted  goods  or 
services.  The  proposed  paragraph  is  in 
accordance  with  section  1(d)(3)  of  the 
Act.  which  specifically  provides  that  the 
applicant  may  amend  the  statement  of 
use. 

Section  2.88(i)(3)  is  proposed  to  be 
added  to  provide  that  the  statement  of 
use  may  be  accompanied  by  a  separate 
request  to  amend  the  identification  of 
goods  or  services  in  the  application,  as 
stated  in  the  notice  of  allowance,  in 
accordance  with  proposed  S  2.71(b).  The 
proposed  paragraph  is  in  conformance 
with  proposed  $  2.77,  which  provides 
that  an  application  under  sei.tion  1(b)  of 
the  Act  may  not  be  amended  during  the 
period  between  issuance  of  the  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act  and  the  fiHng  of  a  statement  of  use, 
except  to  delete  specified  goods  or 
8er\'ice8;  and  that  other  amendments 
filed  dunng  this  period  will  not  be 
considered  unless  resubmitted  at,  or 
after,  the  time  of  filing  the  statement  of 
use. 

Section  2.88(j)  is  proposed  to  be  added 
to  provide  that  the  mark  shown  in  the 


specimens  submitted  with  the  statement 
of  use  must  be  materially  the  same  as 
the  mark  depicted  in  the  drawing  of 
record.  Concerning  materia!  alteration 
of  a  mark  see  Torres  v.  Ccntine 
Torresel/a  S.r.l..  808  F.2d  46, 1  USPQ  2tl 
1483  (Fed.  Cir  1986);  In  re  Holland 
American  Wafer  Co..  737  F.2d  1015,  222 
USPQ  273  [Fed.  Cir.  1984):  United  Hum 
Merchants,  Ltd.  v.  Distillers  Corp.  (S.A.J 
Ltd..  9  USPQ  2d  1481  (TTAB  1988);  Visa 
International  Service  Assn.  v.  Li^'^-Code 
Systems.  Inc..  220  USPQ  740  (TTAB 
1983). 

Section  2.88(k)  is  proposed  to  be 
added  to  provide  that  the  statement  of 
use  may  be  accompanied  by  a  separate 
request  (o  amend  the  drawing  in  the 
application  in  accordance  with  proposed 
§§  2.51  and  2.72. 

Section  2.88(1)  is  proposed  to  be  added 
to  provide  that  the  failure  to  timely  file  a 
statement  of  use  which  includes  all  of 
the  elements  specified  in  paragraph  (e) 
of  the  section,  after  the  date  of  mailing 
of  a  notice  of  allowance  under  section 
13(b)(2)  of  the  Act  shall  result  in  the 
abandonment  of  the  application.  The 
proposed  paragraph  is  in  conformity 
with  section  1(d)(4)  of  the  Act. 

Section  2.89.  entitled  "Extensions  of 
time  for  filing  a  statement  of  use.",  is 
proposed  to  be  added  to  govern  the 
filing  and  examination  of  requests  for 
extensions  of  time  for  filing  statements 
of  use  under  proposed  §  2.88. 

Section  2.89(a)  is  proposed  to  be 
added  to  provide  that  an  applicant  may 
request  a  six-month  extension  of  time  to 
file  the  statement  of  use  under  proposed 
§  2.86  by  submitting  a  written  request, 
before  the  expiration  of  the  six-month 
period  following  the  date  of  mailing  of  a 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act,  accompanied  by  the 
fee  prescribed  in  proposed  S  2.6  and  a 
verified  statement  by  the  applicant  that 
the  applicant  has  a  continued  bona  fide 
intention  to  use  the  mark  in  com.merce. 
specifying  those  goods  or  services 
identified  in  the  notice  of  allowance  on 
or  in  connection  with  which  the 
applicant  has  a  continued  bona  fide 
intention  to  use  the  mark  in  commerce. 
The  proposed  paragraph  is  in  conformity 
with  section  1(d)(2)  of  the  Act. 

Section  2.89(b)  is  proposed  to  be 
added  to  provide  that  an  applicant  may 
request  further  six-month  extensions  of 
time  for  filing  the  statement  of  use  by 
submitting  a  written  request,  prior  to  the 
expiration  of  a  previously  granted 
extension  of  time,  accompanied  by  the 
fee  prescribed  in  proposed  §  2.6;  a 
verified  statement  by  the  applicant  that 
the  applicant  has  a  continued  bona  fide 
intention  to  use  the  mark  in  commerce, 
specifying  those  goods  or  services 


identified  in  the  notice  of  allowance  on 
or  in  connection  with  which  the 
applicant  has  a  continued  bona  fide 
intention  to  use  the  mark  m  commerce; 
and  a  showing  of  good  cause,  as 
specified  in  proposed  section  ki)  ff  this 
paragraph. 

Section  2.89(c)  is  proposed  to  be 
lidded  to  provide  that  extenmons  of 
lime,  for  good  cause,  under  proposed 
§  2.89(h)  will  be  granted  only  in  six- 
month  iricrements  and  may  not 
aggregate  more  than  24  months.  Ihc 
proposed  provision  is  in  conformity  with 
sectionl(d){2)of  the  Act. 

Section  2.89(d)  is  proposed  to  be 
added  to  provide  that  the  showing  of 
good  cause  which  is  required  as  part  of 
a  request  for  an  extension  of  time  under 
proposed  $  2.89(b)  must  include  certain 
specified  elements  listed  in  proposed 
paragraphs  (d)(1)  and  (d)(2). 

Section  2.89(d)(1)  is  proposed  to  be 
added  to  require  that  the  showing  of 
good  cause  which  is  required  as  part  of 
a  request  for  an  extension  of  time  under 
proposed  §  2.89(b)  must  include,  in  part 
an  allegation  that  the  applicant  has  not 
yet  made  use  of  the  mark  in  commerce 
on  all  the  goods  or  services  specified  in 
the  notice  of  allowance  on  or  in 
connection  with  which  the  applicant  has 
a  continued  bona  fide  intention  to  use 
the  mark  in  commerce. 

Section  2.89(d)(2]  is  proposed  to  be 
added  to  require  that  the  showing  of 
good  cause  which  is  required  as  part  of 
a  request  for  an  extension  of  time  under 
proposed  {  2.89(b)  must  include,  in  part 
a  statement  of  facts  demonstrating 
ongoing  efforts  to  make  use  of  the  mark 
in  commerce  on  or  in  connection  with 
each  of  the  goods  or  services  specified 
in  the  verified  statement  of  continued 
bona  fide  intention  to  use  required 
under  proposed  i  2.89(b):  that  the  efforts 
may  include,  without  limitation,  product 
or  service  research  or  development 
market  research,  manufacturing 
activities,  promotional  activities,  steps 
to  acquire  distributors,  steps  to  obtain 
required  governmental  approval,  or 
other  similar  activities;  and  that,  in  the 
alternative,  a  satisfactory  explanation 
for  the  failure  to  make  such  efforts  must 
be  submitted.  The  paragraph  is 
proposed  in  compliance  with  section 
1(d)(2)  of  the  Act  which  requires  the 
Commissioner  to  issue  regulations 
setting  forth  what  constitutes  good 
cause  for  a  request  for  an  extension  of 
time  for  filing  a  statement  of  use  under 
section  1(d)(2)  of  the  Act  The  listing  in 
the  paragraph  of  examples  of  efforts  to 
make  use  of  the  mark  in  commerce  is 
intended  to  be  illustrative  rather  than 
exhaustive.  The  inclusion  in  the 
examples  of  "steps  to  obtain  required 
govemmentai  approval"  is  not  intended 


to  ;!..f'!y  that  any  use  of  a  mark  prior  to 
such  approval  may  not  constitute  "use 
in  commerce"  as  that  term  is  defined  in 
section  45  of  the  Act. 

Section  2.89te)(t)  is  proposed  to  be 
added  to  provide  that  at  the  time  of  the 
filing  of  a  statement  of  use,  or  during 
any  time  remaining  in  the  existing 
period  for  filing  a  statement  of  use,  the 
applicant  niay  file  one  request  in 
accordance  with  paragraph  (a)  or  (b) of 
the  section,  for  a  six-month  extension  of 
time  for  filing  a  statement  of  use. 
provided  that  the  time  requested  would 
not  f  xtend  beyond  36  months  from  the 
date  of  mailing  of  the  notice  of 
allowance;  and  that,  thereafter, 
applicant  m.ay  not  request  any  further 
extension  of  liine.  This  proposed 
paragraph  permits  an  apphciinl  to 
obtain  additional  time  to  suljmil  a 
substitute  statement  of  use  in  case  the 
onginal  statement  of  use  is  rejected,  as 
fatal'y  defective,  by  the  PT(3  neiir  or 
after  the  expiration  of  the  sixnr.iriih 
penod  in  which  such  original  statement 
was  filed. 

Section  2.89(ej(2)  is  proposed  to  be 
added  to  provide  that  in  lieu  of  thr 
allegations  required  for  a  shovknng  of 
good  cause  under  paragraph  id)  of  the 
section,  applicant  may  show  good  cous.e 
in  a  request  filed  pursuant  to  paragraph 
(e)(1)  of  the  section  by  asserting  that 
applicant  believes  that  if  has  made  valid 
use  of  the  mark  in  commerce,  as 
evidenced  by  the  submitted  statement  of 
use,  but  that  if  the  statement  of  use  is 
found  by  the  PTO  to  be  fatally  defrt  tn  f. 
applicant  will  need  additional  time  in 
which  to  file  a  new  statement  of  use 
The  proposed  paragraph  cianfies  how 
an  applicant  may  show  good  cause  in 
such  a  situation. 

Section  2.891  f)  's  profwsed  to  be 
added  to  provide  that  the  goods  or 
services  specified  in  a  request  for  un 
extension  of  time  for  filing  a  statement 
of  use  must  conform  to  those  goods  or 
set-vices  identified  in  the  notice  of 
allowance.  The  proposed  requirem(?nt  is 
in  accordance  v^nth  section  l!d)(2)  of  tfie 
Act.  The  proposed  paragraph  also 
provides  that  any  goods  or  services 
specified  in  the  notice  of  allowance 
which  are  omitted  from  the 
identification  of  goods  or  ser\  ine«  in  the 
request  for  extension  of  time  wiil  be 
presumed  to  be  deleted  and  the 
applicant  may  not  thereafter  request 
that  the  deleted  goods  or  services  he 
reinserted  in  the  application.  Finally,  the 
proposed  paragraph  provides  that,  if 
appropriate,  an  applicant  may  specify 
the  goods  or  services  by  stating  "those 
goods  or  8€rvici!8  identified  in  the  notice 
of  allowance"  or  "those  goods  or 
services  identified  in  the  notice  of 
allowance  except  •   *   •••  followed  hy  » 


list  of  the  goods  or  services  to  be 
deleted.  The  proposed  format  will 
prevent  inadvertent  errors  in  the 
applicant's  recital  of  the  goods  or 
services  and  facilitate  examination  of 
such  a  request  by  the  PTO. 

Section  2,a9(g)  is  proposed  to  be 
added  to  provide  that  the  applicant  wil 
be  notified  of  the  grant  or  denial  of  a 
request  for  an  extension  of  time;  that 
faiiore  to  notify  the  applicant  of  the 
grant  or  denial  of  the  request  prior  to  the 
expiration  of  the  existing  or  requested 
extension  does  not  relieve  the  applicaal 
of  the  responsibility  of  timely  filing  a 
statement  of  use  under  proposed  §  2.8tt 
that  if.  after  denial  of  an  extension 
request,  there  is  time  remaining  in  the 
existing  six-month  period  for  filing  a 
statement  of  use.  appUcant  may  submit 
a  substitute  request  for  extension  of 
time;  that  otherwise,  the  only  recourse 
available  after  denial  of  a  request  for  ita 
extension  of  time  is  a  petition  to  the 
Commissioner  in  accordance  with 
proposed  }  2.66  or  S  2.146:  and  that  a 
petition  from  the  denial  of  a  request  for 
an  extension  of  time  to  file  a  statement 
of  use  shall  t>e  filed  within  one  month 
from  the  date  of  mailing  of  the  denial  of 
the  request  Tht  ^  roposed  paragraph 
parallels  proposeo  §  5  £.163  through 
2.165,  concerning  afiidavits  and 
declarations  under  Section  8  of  the  Act 
except  that  the  proposed  paragraph 
does  not  permit  a  request  for 
reconsideration,  but  rather  provides  a 
petition  to  the  Commissioner  as  the  only 
recourse  after  a  denial  of  a  request  for 
an  extension  of  time. 

Section  2.99(g),  which  presently  lists 
the  types  of  appUcations  and 
registrations  that  are  not  subject  to 
concurrent  use  registration  proceedings, 
is  ptoposed  to  be  revised  to  provide. 
additionally  t*  hi  .ppinjiations  to  register 
under  secuun  HLj  oi  me  Act  are  subject 
to  concurrent  use  registration 
proceedings  only  after  an  acceptable 
amendment  to  allege  use  under 
proposr-d  §  z"(t  IT  !J'<  'pfnent  of  use 
under  proposcJ  I  .:  Hft  has  been  filed. 

Set;!i"n  2  i*-*it:i  i?  prn; wised  to  be 
added  lu  ()ri,vi(ie  U\.:\  '.he  iioard  virilj 
consider  and  ts*  >f  rr  ;  :i'  concurrent  use 
rights  only  in  the  context  of  a  concurrent 
use  registration  proceeding.  The 
proposed  amendment  parallels  a 
proposed  amerdnif  nt  to  add  S  2.133(c) 
to  provide  that  kX'OK'H'hic  limitations 
will  be  considered  and  determined  only 
in  the  context  of  a  concurrent  use 
registration  proceeding. 

Section  2.101(b),  which  pertains  to  the 
filing  of  an  opposition,  is  proposed  to  l>e 
amended  to  be  gender  n<  itraL  and  to 
specify  that  an  opposiinn!  .need  not  be 
verified  and  n,rt\  N  s^ned  by  the 
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oppos»>r  or  the  opposer's  attorney  or 
other  duthonzt'd  representative.  The 
proposed  dmendment  paralieU  a 
proposed  amendment  to  {  2.111(b) 
relating  to  petitions  to  cancel  At  one 
lime,  sections  13,  14  and  24  of  the  Act 
required  verification  for  oppositions, 
petitions  to  cancel  registrations  on  the 
Principal  Register,  and  petitions  to 
cancel  registrations  on  the  Supplement.ii 
Register,  respectively,  The  verification 
requirement  was  deleted  from  sections 
1,3  and  14  of  the  Act  by  Pub,  L  97-2-17 
enacted  August  27,  1982.  Through 
inadvertence,  a  provision  deleting,  from 
Section  24  of  the  Act,  the  verification 
requirement  for  petitions  to  cancel 
registrations  on  the  Supplemental 
Register  was  omitted  from  Pub  I..  9"- 
247  The  omitted  provision  was 
incorporated,  however,  in  Pub.  L  100 
6*37,  Accordingly,  it  is  now  appropnatr 
to  amend  §5  2!l01(b)  and  2.111(b)  to 
indicate  that  verific:jt;on  is  not 
necessary. 

Section  2.111(b),  which  pertains  to  the 
filing  of  a  petition  for  cancellation,  is 
proposed  to  be  amended  to  be  gender 
neutral,  and  to  specify  that  a  petition  to 
cancel  need  not  be  verified  and  may  be 
signed  by  the  petitioner  or  the 
petitioner  s  attorney  or  other  authorized 
representative.  This  proposed 
amendment  parallels  a  proposed 
amendment  to  }  2.101(b)  relating  to 
oppositions.  The  section  is  proposed  to 
be  amended  further  to  indicate  that  a 
petition  may  seek  to  cancel  a 
registration  in  whole  or  in  part.  It  h,is 
been  the  practice  of  the  Board  to 
entertain  a  petition  which  seeks  to 
"partially  cancel"  a  registration  by 
ri'slncting  the  identification  of  goods  or 
services  therein.  See  Alberto-CulvrCo. 

V  FD.C  Wholesale  Corp..  3  USPQ  2d 
1460  (TTAB  1987),  and  US.  Steel  Corp. 

V  X'jtioncl  Copper  fr  Smelting  Co..  131 
USPQ  397  (TTAB  1961 ).  Cf  Stanspec  Co. 
V,  Amerii:on  C.hmr  &■  Cable  Co .  Inc..  531 
F  2d  563.  566  n.9,  189  L'SPQ  420,  423  n.9 
(CCPA  1976),  and  Pegasus  Petroleum 
Corp  V  Mibil  Oil  Corp..  227  USPQ  1040, 
1043-liM-i  ;TTAB  1985|.  However,  there 
hag  been  some  question  as  to  the 
Board's  authority,  under  Section  18  of 
the  Act,  to  "partially  cancel"  a 
registration  in  a  cancellation  proceeding. 
See  Selhvcv.  Ire.  v,  Travelers 
Petroleum.  Inc..  579  F.2d  75.  198  USPQ 
271  (CCPA  1978).  Section  118  of  Pub  L 
100-667  resolves  this  question  by 
amending  Section  18  of  the  Act  (Uhich 
specifies  the  actions  that  the  Board, 
acting  on  behalf  of  the  Commissioner 
may  take  in  inter  partes  proceedings)  to 
provide  that  the  Board  may,  inter  alia. 
"cancel  the  registration,  in  whole  or  in 
part,"  "modify  the  application  or 


registration  by  limiting  the  goods  or 
services  specified  therein,"  and 
"otherwise  restrict  or  rectify  with 
respect  to  the  register  the  registration  of 
a  registered  mark."  Accordingly, 
§  2.111(b)  IS  proposed  to  be  amended  to 
indicate  the  availability  of  a  petition  for 
partial  cancellation." 

Section  2.129(d)  is  proposed  to  be 
added  to  provide  that  when  a  party  to 
an  inter  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board 
cannot  prevail  without  estalilishing 
constructive  use  pursuant  to  section  7(c) 
of  the  Act  in  an  application  under 
section  1(b)  of  the  Act,  the  Board  will 
enter  a  declaratory  judgment  in  favor  of 
that  party,  subject  to  the  party's 
psfahhshment  of  constructive  use:  and 
that  the  time  for  filing  an  appeal  or  for 
commencing  a  civil  action  under  section 
21  of  the  Act  shall  run  from  the  date  of 
the  entry  of  the  declaratory  judgment. 
The  proposed  provisions  are  in 
accordance  with  sections  18  and  21  of 
the  Act.  There  is  a  question,  however,  as 
to  whether  an  Article  III  court  has 
jurisdiction  to  decide  an  appeal  from  a 
declaratory  judgment  of  the  Board. 
Comments  concerning  this  issue  are 
invited. 

Section  2.133.  which  governs  the 
amendment  of  an  application  or 
registration  involved  in  an  inter  partes 
proceeding  before  the  Board,  is 
proposed  to  be  amended  to  redesignate 
and  republish  the  present  paragraph  as 
(d)  and  to  add  new  paragraphs, 
designated  (b).  (c).  and  (d),  to  reflect  the 
expanded  authority  granted  to  the  Board 
under  Section  18  of  the  Act,  as  amended. 
At  present,  the  Board,  in  determining  an 
inter  partes  proceeding  other  than  a 
concurrent  use  registration  proceeding. 
is  bound  to  determine  the  proceeding 
based  on  the  defendant's  application  or 
registration  as  presented,  including  the 
identification  of  goods  or  services 
specified  therein,  and  cannot  consider 
restrictions  or  limitations  to  defendants 
use  (such  as  restrictions  or  limitations 
as  to  types  of  goods,  trade  channels,  or 
(lasses  of  purchasers)  which  may  exist 
although  not  incorporated  in  the 
identification  of  goods  or  services  in  the 
application  or  registration.  See.  for 
example.  Canadian  Imperial  Bonk  v. 
Wells  Fargo  Bank.  811  F  :d  1490,  1 
USPQ2d  1813  (Fed.  Cir.  1987);  CIS  Corp. 
v  Cronstoms  Manufacturing.  Inc..  515 
F  2d  780,  185  USPQ  773  (CCPA  1975); 
USTA  Trademark  Review  Commission, 
Report  and  Recommendations  on  the 
L  'nited  States  Trademark  System  and 
the  Lanham  .4cf,  77  T\1R  375,  452-^53 
(1987);  and  Daniel  L  Skoler,  Trademork 
Identification — Much  Ado  About 
Something?.  76  TMR  224.  237-239  (1986). 


As  a  result,  the  Board  must  often  decide, 
for  example,  the  issue  of  likelihood  of 
confusion  on  a  hypothetical  rather  than 
"real  world"  basis.  Section  118  of  Pub.  L 
100-667  remedies  this  situation  by 
amending  section  18  of  the  Act  to  confer 
upon  the  Board  (acting  on  behalf  of  the 
Commissioner)  the  authority  to  "cancel 
the  registration  in  whole  or  in  part." 
"modify  the  application  by  limiting  the 
goods  or  services  specified  therein,"  and 
"otherwise  restrict  or  rectify  with 
respect  to  the  register  the  registration  of 
a  registered  mark," 

Section  2.133(b)  is  proposed  to  be 
added  to  provide  that  if.  in  an  inter 
partes  proceeding,  the  Board  finds  that  a 
defendant  is  not  entitled  to  registration 
in  the  absence  of  a  specified  restriction 
to  the  defendant's  involved  application 
or  registration,  the  Board  will  allow  the 
defendant  time  in  which  to  amend  the 
application  or  registration  to  conform  to 
the  findings  of  the  Board,  failing  whi(  h 
judgment  will  be  entered  against  the 
defendant. 

Section  2.133(c)  is  proposed  to  be 
added  to  provide  that  geographic 
limitations  will  be  considered  and 
determined  by  the  Board  only  in  the 
context  of  a  concurrent  use  registration 
proceeding.  The  proposed  amendment 
parallels  a  proposed  amendment  to  add 
I  2.99(h)  to  provide  that  the  Board  will 
consider  and  determine  concurrent  use 
rights  only  in  the  context  of  a  concurrent 
use  registration  proceeding. 

Section  2.133(d)  is  proposed  to  be 
added  to  provide  that  a  plaintiffs 
pleaded  registration  will  not  be 
restricted  in  the  absence  of  a 
counterclaim  or  another  proceeding 
between  the  same  parties  or  their 
privies  to  cancel  the  registration  in 
whole  or  in  part. 

Section  2.161.  which  concerns  the 
cancellation  of  a  registration  for  failure 
to  file  an  affidavit  or  declaration  during 
the  sixth  year  of  the  registration 
pursuant  to  Section  8  of  the  Act,  is 
proposed  to  be  revised  to  clarify  the 
language  of  the  section  and  to 
implement  the  provisions  of  Section  110 
of  Pub.  L  100-667.  Section  8(a)  of  the  Act 
presently  requires,  inter  alia,  that  the 
registrant  file  in  the  PTO  an  affidavit 
"showing  that  said  mark  is  in  use  in 
commerce,  or  showing  that  its  nonuse  is 
due  to  special  circumstances  *  •  *  " 
Section  110  of  Pub.  L.  100-667  amends 
Section  8(a)  of  the  Act  to  require,  inter 
alia,  that  the  registrant  file  in  the  PTO 
an  affidavit  "setting  forth  those  goods  or 
services  recited  in  the  registration  on  or 
in  connection  with  which  the  mark  is  in 
use  in  commerce  and  attaching  to  the 
affidavit  a  specimen  or  facsimile 
showing  current  use  of  the  mark,  or 


showing  that  any  nonuse  is  due  to 
special  circumstances  •  *  •  " 

Section  2.162.  which  concerns 
requirements  for  the  affidavit  or 
declaration  which  must  be  filed  during 
the  sixth  year  of  a  registration  pursuant 
to  section  8  of  the  Act.  is  proposed  to  be 
amended  by  revising  paragraphs  (e)  and 
(g)  to  implement  the  above-specified 
provisions  of  Section  110  of  Pub.  L.  KXV 
667,  and  by  revising  paragraph  (f)  to 
clarify  the  language  of  the  paragraph 

Section  2.181,  wh'ch  concerns  the 
terms  of  original  registrations  and 
renewals,  is  proposed  to  be  amended  by 
redesignating  present  paragraph  (a)  as 
(t*!(l),  revising  redesignated  paragraph 
(a)(  1),  and  adding  new  par.igraph  (a)(2) 
to  implement  the  provisions  of  sections 
110  and  111  of  Pub.  L.  UXM567.  Section 
1 10  of  Pub.  L,  100-667  amends  section 
8(a)  of  the  Act  to  reduce  the  term  of  a 
registration  from  twenty  years  to  ten 
years,  and  section  111  of  Pub.  L.  100-667 
amends  section  9(a)  of  the  ."^ct  to  reduce 
the  term  of  a  renewal  from  twenty  years 
to  ten  years. 

Section  2.181(a)(1).  as  redesignated,  is 
proposed  to  be  revised  to  indicate  thai 
registrations  issued  under  the  Act  which 
were  in  force  on  November  15, 1989, 
whether  on  the  Principal  Register  or  on 
the  Supplemental  Register,  remain  in 
force  for  twenty  years  from  their  date  of 
issue  or  renewal,  and  may  be  renewed 
for  periods  of  ten  (rather  than  twenty) 
years  from  the  expiring  period  unless 
previously  cancelled  or  surrendered. 

Section  2.181(a)(2|  is  proposed  to  be 
added  to  indicate  that  registrations 
issued  under  the  Act  on  or  after 
November  16. 1989,  whether  on  the 
Principal  Register  or  on  the 
Supplem.ental  Register,  remain  in  force 
for  ten  years,  and  may  be  renewed  for 
periods  of  ten  years  from  the  expiring 
period  unless  previously  cancelled  or 
surrendered.  The  proposed  paragraph  i.s 
in  conformity  wit.h  section  51  of  the  Act. 
added  by  section  13.^  of  Pub,  L.  10O-667 

Section  2.185,  which  concerns 
requirements  for  assignments,  is 
proposed  to  be  amended  by 
redesignating  paragraph  (a!(l)  as 
(a)(l)(i).  revising  redesignated  paragraph 
fa)(l)(!).  and  adding  new  paragraph 
(a)(l)(;i)  Ic  liberalize  certain 
requirements  for  the  recordation  in  the 
PTO  of  assignments. 

Section  2.185(a)(l)(i).  as  redesignated, 
which  presently  permits  recordation  of 
an  assignment  of  a  registration,  if,  inter 
alia,  the  certificate  of  registration  is 
identified  in  the  assignment  document 
by  the  certificate  number  and  Ihe  dale  of 
registration,  is  proposed  to  be  revised  to 
permit  recordation  if,  in  the  alternative, 
the  mark  which  is  the  subject  of  the 
registration  and  the  goods  to  which  the 


registration  pertains  are  identified  in  the 
assignment  document  (or  the  assignment 
is  of  all  registrations  owned  by  the 
assignor),  and  the  certificate  number  is 
identified  in  a  transmittal  ietter  or 
attachment  which  is  not  incorporated  in 
the  assignment  document,  in  which  case 
such  letter  or  attachment  shall  become 
p.irt  of  the  record  of  the  assignment  in 
the  no.  The  redesignated  paragraph  is 
prepensed  to  be  further  amended  by 
transferring  a  parallel  provision  relating 
to  applications  to  proposed  new- 
paragraph  (a)(l)(i!)  and  revising  it 
similarly.  Proposed  new  paragraph 
(a  1(1  Kill  also  includes  a  provision  that  if 
an  as'iignmi  n!  is  executed  concurrently 
with  or  subsequent  to  the  execution  of 
an  application  but  before  the  application 
is  filed  or  before  its  serial  number  and 
filing  date  are  ascertained,  it  should 
adeq>;ately  identify  the  application  by 
Us  date  of  execution,  name  of  the 
applicant,  mark,  and  goods  or  services: 
so  that  there  can  be  no  mistake  as  to  the 
application  intended.  The  proposed 
provision  parallels  a  corresponding 
provision  in  §  1.331  concerning 
assignments  of  patent  applications. 

Section  2.187  presently  provides  that  a 
certificate  of  registration  will  be  issued 
to  the  assignee  of  an  applicant,  or  in  a 
new  name  of  applicant,  provided  that  an 
uppropriaie  document  is  of  record  in  the 
.Assignment  Division  of  the  PTO  no  later 
than  the  time  the  notice  of  publication  is 
niiried.  or  it  such  document  is  not  of 
record,  then  if  a  statement  that  such 
document  has  been  filed  for  recordation 
is  in  the  application  file  by  the  time  the 
application  is  being  prepared  for 
issuance  of  the  certificate  of  registration; 
and  that  the  address  of  the  assignee 
must  be  made  of  record  in  the 
application  file  or  in  the  recorded 
document.  The  paragraph  is  proposed  to 
be  revised  to  provide  that  a  certificate  of 
registration  will  be  issued  to  an  assignee 
of  an  applicant,  or  in  a  new  name  of  an 
applicant,  provided  that  such  party 
mdkes  a  w.ritten  request  therefor  in  the 
application  record  by  the  time  the 
application  is  being  prepared  for 
issuance  of  the  certificate  of  registration, 
and  the  appropiriate  document  is  of 
record  in  the  Assignment  Division  of  the 
PTO,  or  if  the  assignment  or  name 
change  document  is  not  of  record  in  the 
Assignment  Division,  the  written  request 
must  state  that  such  document  has  been 
filed  for  recordation.  The  purpose  of  the 
pro['0.'*ed  revision  is  to  permit  an 
assignee  or  an  applicant  whose  name 
has  been  changed  to  ensure,  by 
comply  ing  with  the  requirements  of  the 
proposed  paragraph,  that  the  certificate 
of  registration  will  be  issued  in  the  name 
of  such  party.  The  paragraph  is 
proposed  to  be  revised  further  to 


provide  that  the  address  of  the  assignee 
must  be  made  of  record  in  both  the 
application  file  and  the  recorded 
document.  This  proposed  revision  will 
help  to  ensure  that  the  certificate  of 
registration,  and  any  subsequent  papers 
which  the  PTO  may  need  to  send  to  the 
owner  of  the  registration,  will  be  mailed 
to  the  proper  address. 

Environrtienia;  Energy,  and  Other 
Considerations 

The  proposed  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  Executive  Orders  12291  and  12812. 
and  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L  96- 
354)  because  the  rule  change  includes  no 
additional  or  increased  fees  for  existing 
filings.  Pub.  L  100-667  creates  a  new 
statutory  right  to  fde  an  application 
based  upon  a  bona  fide  intention  to  use 
a  mark  in  commerce  ("intent-to-use"). 
The  proposed  rule  change  includes  fees 
for  intent-to-use  applications.  However, 
filing  an  intent-to-use  application  under 
the  new  law  is  permissive.  Such  a  filing 
will  reduce  the  substantial  burden  of 
securing  and  protecting  trademark  rights 
by  enabling  small  entities  to  obtain 
trademark  rights  prior  to  the  use  of  a 
mark  and  the  expending  of  funds  in 
relation  thereto.  Thus,  substantive  rights 
to  use  valuable  trademarks  are  not 
adversely  affected  and,  in  some 
instances,  can  be  established  prior  to 
the  expenditure  of  large  amounts  of 
funds. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  to  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  pro  has  a'lo  deterniln^iJ  th.it  thii 
r.jt!i~p  has  no  Ft'doraiism  implications 
affocli.ns  the  reiaii  jnahip  between  !h«; 
Ndiional  Government  and  the  S'ates  as 
o;j'l;nt!d  in  F..xecutivc  Order  12612. 

The  rule  thaage  Aiii  r.dt  i.Tipos*"  airy 
additioriil  burdf>n  urider  the  Paperwork 
Reduction  Act  uf  I'M).  44  U  S.C  'ijoi  »>t 
seq  in  rel.ition  to  any  existing  filings. 
However,  Pu!)  L  10(>-€67  creates  a  new 
additional  basis  for  filing  an  appUcation. 
as  wt'll  as  cfirlai.''  o'har  new  filings  in 
relation  ther'Mo,  namely,  an  amendment 
to  allege  use  i;nder  s»."..'!oi  1(c)  of  the 
Act,  a  statem'jnt  of  i;sr  under  section 
1(d)  of  the  Act.  and  requests  for 
extensions  of  t:ne,  under  section  l(d]  of 
the  Act,  to  file  a  s'att^ment  of  use.  The 
public  reporting  burden  for  these  new 
collections  of  informri'i-n  is  estimated 
to  vary  from  25  hou-s  'J  50  hours  per 
filing,  with  an  avcraye  of  .35  hours  per 
filing,  including  t'me  for  reviewing 
instructions,  searching  e^ibling  data 
sources,  gathenng  and  maintaining  the 
data  needed  and  completing  ami 
reviewing  the  collections  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspi^.t  of  these 
collections  of  infomation.  ircludt.ng 
suggestions  for  reducing  this  burden,  to 
the  Commissioner  of  Patents  and 
Trademarks.  Offue  of  Managem»>nt  and 
Organization,  Washington,  DC  20231; 
and  to  the  Office  of  Infonr.ation  and 
Regulatory  Affairs.  Office  of 
Management  and  BudgiM.  W  ashi::xlua, 
DC  20503.  Attention;  Paperworli 
Reduction  Project  0651-XXXX. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practn  p  and 
procedure.  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements  Small  businesses. 

37  CFR  Purt  2. 

Administrative  practice  and 
procedure.  Courts,  I-awyrs, 
Trademarks 

For  the  reasons  set  forth  in  the 
preamble,  the  Patent  and  Trademark 
Office  proposes  to  amend  Parts  1  and  2 
of  Title  37  of  the  Code  of  Fed.Tal 
Regulations  by  amending  or  revising 
Si  1.1,  1.8,  2.6,  2.ia  2.21.  2  24.  2.31,  2..33, 
2.38,  2.39,  2.41.  2.44,  2.45,  2,47,  2  51,  2.52, 
2.53.  2,56,  2.57,  2.58,  2,61,  2,64.  2,6,i,  2,B6. 
2.6e,  2.71,  2.72,  2.73,  2.75,  2.81,  2.82.  2.83, 
2.84.  2.86,  2  87,  2.99,  2.101.  2.111,  2.129. 
2.133,  2.161.  2.18Z  2.181.  2.185  and  2.18: 
adding  ||  2.2,  259,  2.76,  2.77,  2.88  and 
2,89-,  revising  the  undesignated  center 
headmg  for  \\  2.80  through  2,84;  and 
adding  an  undesignated  center  he.idin^ 
for  added  J8  2  88  and  2.89  as  Sfl  iorlh 


hemw  .\ddition8  are  mdicatedby 
firrows  (  ►  '4  and  deletions  by  brackets 
(C    3  ) 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  fir  P'Tt  I  w  !' 
continue  to  read  as  follows: 

Authority:  35  U.S.C  S,  unless  otherwise 
noted. 

2.  Section  1.1  is  proposed  to  be 
amended  by  adding  new  paragraph  (h) 
to  read  as  follows: 

§  1  1     All  communtcations  to  be  •tldrvssed 

to  CommJ8stor>«r  of  Patents  and 

Tr«defnarks 

•  •  ■  •  • 

^  (h)  In  applications  under  section 
1(b)  of  the  Trademark  Act,  15  U.S.C. 
1051(b).  all  statements  of  use  filed  under 
section  1(d)  of  the  Act.  requests  for 
extensions  of  time  therefor,  and 
amendments  to  allege  use  under  section 
1(c)  of  the  Act  should  be  additionally 
marked  "Box  mj."  •< 

3.  Section  1.6  is  proposed  to  b^ 
amended  by  adding  new  paragraphs 
(a)(2)(xiv)  through  (a)(2)(xvi)  to  read  hs 
follows: 

§  \A    Cartiftcatt  o«  malting. 
(a)  •   •    • 

*  •  •  •  • 

(2)  •   •   • 

«         •         •         •         * 

►•  (xiv)  In  an  application  under 
section  1(b)  of  the  Trademark  Act  (15 

U.S.C  1051(bjl,  the  filing  of  a  statement 
of  use  under  \  2.88  (1,5  US.C.  lOalidj). 

(xv)  In  an  application  under  section 
1(b)  of  the  Trademark  Act  (15  U.S.C. 
1051(b)).  the  filing  of  a  request,  umler 
8  2.89(15  U.S.C.  lOSndl)  fora:^. 
extension  of  t:me  to  file  a  statement  of 
use  under  J  2.88  (15  US.C.  lOSlidJ). 

(xvi)  In  an  application  under  section 
1(b)  of  the  Trademark  Act  (15  L'.SC. 
1051(b)),  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  \  2.76  (15 
U.S.C.  1051(c)).  -4 


PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

4.  The  authority  citation  for  Part  2  will 
(  onrinup  to  read  as  follows: 

Authority:  to  U  SC  1123;  35  U.SC.  8. 
unless  otherwise  noted. 

5.  Section  2.2  is  proposed  to  be  added 

to  re,)d  as  follows 

»•  ;  2.2     Dwftnltlons. 

(a)  'The  Act"  as  used  ir.  this  P.irt 
means  the  Trademark  Act  of  1946.  6<) 
Stat.  427.  as  amend"(i  cotiified  in  15 
U.S.C.  1051  I't  spq. 


(b)  "Entity"  as  used  in  this  Part 
includes  both  natural  and  juristic 
prrsons,  -4 

6  S«^f  ton  26  is  proposed  to  be 
aiiidnded  by  adding  new  paragraphs  (x) 
and  lyj  to  read  aa  follows:  ' 

§  2.8    Trademark  fees. 

^  \x\  K  :r  filing  «r  ^iiendrnfint  to 

allt'i^"  use  undiT  si'f  tion  1(cl  of  the 
Alt  or  d  sta!pment  of  use  undt  r 
section  1(d)(1)  of  the  Act.  per 

class 100.00 

(y)  For  filing  a  request  under 

Rpction  2(iilii)  of  the  Act  for  a  six- 

miimh  extension  of  time  for  Filing  a 

stalen.nit  uf  use  under  sertion 

1(  ';,])  of  the  Act,  per  class 10000  •« 

7.  Section  2.18  is  proposed  to  he 
reviseii  to  read  as  follows: 

§2.18    Correspondence,  with  whom  neld. 

Correspondence  will  be  sent  to  the 
applir.ant  or  a  party  to  a  proceeding  at 
►  its-*  [hi.s]  address  unless  papers  are 
transn>,tred  by  an  attorney,  at  law.  or  ,i 
writti'n  pov-iT  of  attorney  is  filed,  or 
written  authorization  of  other  person 
entitled  to  be  recognized  is  filed,  or  the 
applicant  or  party  designates  in  wiiiting 
another  address  to  which 
correspondence  is  to  be  sent,  in  which 
event  correspondence  will  be  sent  to  the 
attorney  at  law  transmitting  the  papers, 
or  to  the  at'omey  at  law  designated  in 
the  power  of  attorney,  or  to  the  other 
person  designated  in  the  written 
authorization,  or  to  the  address 
designated  by  the  applicant  or  party  for 
correspondence.  Correspondence  will 
continue  to  be  sent  to  such  address  until 
the  applicant  or  party,  or  the  attom-v  at 
law  or  other  authonzed  representatn  •■ 
of  the  applicant  or  party,  indicates  m 
writing  that  correspondence  is  to  be  srnt 
to  another  address.  ►  Correspondence 
will  be  sent  to  the  domestic 
representative  of  a  foreign  apptif;anf 
unless  the  application  is  being 
prosecuted  by  an  attorney  at  law  or 
other  qualified  person  duly  authorized, 
in  which  event  correspondents  will  he 
sent  to  the  attorney  at  law  or  othpr 
qualified  person  duly  authorized   •* 
[Double  correspondence  will  not  bf 
undertaken  by  the  Patent  and 
Trademark  Office,  and  if  more  than  one 
attorney  at  law  or  other  authorized 
rRpre,spnta*ive  appears  or  signs  a  paper, 
the  Office  reply  thereto  will  be  sent  to 
the  address  already  established  in  the 
file  until  another  correspondence 


'  In  a  nutic<?  uf  propnsed  rulemdkin);  lu  Iw 
published  .it  a  Ulpr  ddtp  in  the  Fodaral  Rej^istpr 
(  2  8  is  proposed  lo  be  amended  by  adding  ni'.v 
parnsriipiis  (u).  |v)  and  (w)  concerning  fee<)  for 
pijt)li<  d.;ijr«s  to  Ihe  trudemarli  autonvited  sMreh 
system. 


address  is  specified  by  the  applicant  or 
party  or  by  the  attorney  or  other 
authorized  representative  of  the 
applicant  or  party, 

8,  See  tion  2.21  is  proposed  to  lie 
amended  by  revising  paragraphs  {a)(5) 
and  (ii)i'P),  and  adding  new  paragraphs 
(a)(5)!ij,(a)(5)(ii).  (a);5)(iii!,  and  (Hl(.i)(ul 
to  read  as  follows: 

§  2.21     Requirements  for  receiving  a  filing 
date. 


(5)  [At  least  one  specimen  or 
r-icsimile  of  the  mark  as  actually  used:] 
►■  A  basis  for  filing: 

(i)  A  date  of  first  use  of  the  mark  in 
commerce,  and  at  least  one  specimen  or 
facsimile  of  the  mark  as  used,  in  an 
application  under  section  1(a)  of  the  .Act. 
or 

(ii)  A  claim  of  a  bona  fide  intention  to 
use  the  mark  in  com.merce  and  a 
certification  or  certified  copy  of  the 
foreign  registration  on  which  the 
application  is  based  in  an  application 
under  section  44(e)  of  the  Act,  or 

(iii)  A  claim  of  a  bona  fide  intention  to 
use  the  mark  in  commerce  and  a  claim 
of  the  benefit  of  a  prior  foreign 
application  in  an  application  filed  in 
accordance  with  section  44(d)  of  the 
Act,  or 

(iv)  A  claim  of  a  bona  fide  intention  to 
use  the  mark  in  commerce  in  an 
application  under  section  1(b)  of  the 
Act;  -4 

(6)  ►  A  verification  or  declaration  in 
accordance  with  §  2.33(b)  signed  by  the 
applicant;  m  [.A  date  of  first  use  of  the 
mark  in  commerce,  or  a  certification  or 
certified  copy  of  a  foreign  registration  if 
the  application  is  based  on  such  foreign 
.-egistration  pursuant  to  section  44(e)  of 
the  Trademark  Act,  or  a  claim  of  the 
benefit  of  a  prior  foreign  application  in 
accordance  with  section  44(d!  of  the 
Act:] 

•        *        *        •        . 

9,  Section  2.24  is  proposed  to  be 
revised  to  read  as  follows: 

$  2.24    Designation  of  representative  by 
foreign  applicant 

If  ►  an  ^  [the]  applicant  is  not 
domiciled  in  the  United  States,  »■  the 
applicant  -4  [he]  must  de;,ignate  by  a 
written  document  filed  in  the  Patent  and 
Trademark  Office  the  name  anci  address 
of  some  person  resident  in  the  United 
States  on  whom  may  be  served  notices 
or  process  in  proceedings  affecting  the 
mark.  If  this  document  does  not 
accompany  or  form  part  of  the 
application,  it  will  be  required  and 
registration  refused  unless  it  is  supplied. 
Official  communications  of  the  Patent 
and  Trademark  Office  will  be  addressed 


to  the  domestic  representative  unless 
the  application  is  being  prosecuted  by 
an  attorney  at  law  or  other  qualified 
person  duly  authorized  ►>.  in  which 
event  Official  communications  will  be 
sent  to  the  attorney  at  law  or  other 
qualified  person  duly  authorized  -^.  The 
mere  designation  of  a  domestic 
representative  does  not  authorize  the 
person  designated  to  prosecute  the 
application  unless  qualified  under 
[§  2.12(a).  or  qualified  under] 
paragraph  ►  (a),  <4  (b)  or  (c)  of  >■ 
§  10.14  of  this  subchapter  -4  [§  2.12] 
and  aiithori7,ed  under  §  2,17(b). 

10.  Section  2.31  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.31     Application  must  t)«  in  English. 

The  application  must  be  in  the  English 
language  and  plainly  written  on  but  one 
side  of  the  paper.  It  is  [deemed] 
preferable  that  the  application  be  on 
[leg.Ji  or]  Icttersize  ►  (i.e.,  BV*  inches 
by  11  inches)  -^  paper,  typewritten 
double  spaced,  with  at  least  a  one  and 
one-half  inch  (3.8  cm  )  margin  on  the 
left-hand  side  and  top  of  the  page. 

n  Section  2.33  is  proposed  to  be 
amended  by  revising  the  section  title, 
revising  paragraphs  (a)(l)(ii),  (a)(l)(iv), 
(a)fl)(v).  (a)(l)(vi).  (a)(l){vii).  (a)(l)(viii), 
and  (c),  redesignating  paragraph 
{h)(Vi{ix]  as  (a)fl)(\),  revising 
redesignated  paragraph  (aj(l)(x),  adding 
a  new  paragraph  (a)(l)(i.x).  revising 
paragraph  {a)(2),  redesignating  present 
paragraph  (b)  as  {b)(1).  revising 
redesignated  (b)(1),  and  adding  new 
paragraphs  lbjl2j  and  (dj  to  read  as 
follows: 

t;  2.33    Requirements  for  ►  written .« 
application. 

(a)(1)  '  •  • 

(li)  The  citizenship  of  the  applicant:  if 
the  applicant  ►iS'^  [be]  a  partnership, 
>■  the  stale  or  nation  under  the  laws  of 
which  the  partnership  is  organized 
a:'ii-<  she  names  and  citizenship  of  the 
genera!  partners  or.  if  the  applicant 
►  is^  [be]  a  corporation  or 
association,  the  state  or  nafion  under 
the  laws  of  which  ►the  corporation  or 
association  is '4  organized: 
•        •        «         •         t 

(iv)  ►In  an  application  under  section 
1(a)  of  the  Act,  that-^  [That]  the 
applicant  has  adopted  and  is  using  the 
mark  shown  in  the  accompanying 
drawing  [:]  ►,  or.  in  an  application 
under  section  1(b)  or  44  of  the  Act.  that 
the  applicant  has  a  bona  fide  intention 
to  use  the  mark  shown  in  the 
accompanying  drawing  in  commerce;-^ 

(v)  ►In  an  application  under  section 
1(a)  of  the  Act.  the-^  [The]  particular 
goods  ►or  services'^  on  or  in 
connection  with  which  the  mark  is 


used[;]  ►or.  in  an  application  under 
section  1(b)  or  44  of  the  Act.  the 
particular  goods  or  services  on  or  in 
connection  with  which  the  applicant  has 
a  bona  fide  intention  to  use  the  mark, 
vvhich  in  an  application  under  sclion  44 
may  not  exceed  the  scope  of  the  goods 
or  services  covered  by  the  foreign 
application  or  registration;.^ 

(vi)  The  class  of  ►goods  or  services^ 
[merchandise]  according  to  the  official 
classification,  if  known  to  the  applicant: 

(vii)  ►In  an  application  under  section 
1(a)  of  the  Act.  the^  [The]  date  of 
applicant's  first  use  of  the  mark  as  a 
trademark  ►or  service  mark '4  on  or  in 
connection  with  goods  ►or  services <4 
specified  in  the  application  [(see 
§  2.38);]  ►and  thp  date  of  applicant's 
first  use  in  commu:v.e  of  the  mark  as  a 
trademark  or  service  mark  on  or  in 
connection  with  goods  or  services 
specified  in  the  application,  specifying 
the  nature  of  such  commerce  (see 
§  2.38); -« 

(viii)  ►In  an  application  under  section 
44(e)  of  the  Act  for  registration  of  a 
mark  duly  registered  in  the  applicant's 
country  of  origin,  as  that  term  is  defined 
in  secti'Dn  44(c),  accompanying  Ihe 
application,  a  certificate  of  the 
trademark  office  of  the  applicant's 
country  of  origin  showing  that  the  mark 
has  been  registered  in  such  countn,-  and 
also  showing  the  mark,  the  goods  or 
services  for  which  the  mark  is 
registered,  the  date  of  filing  of  the 
application  on  the  basis  of  which 
registration  was  granted  and  that  said 
registration  is  in  full  force  and  effect 
and,  if  the  certificate  is  not  in  the 
English  language,  a  translation 
thereof:-^  [The  date  of  applicant's  first 
use  in  commerce  of  the  mark  as  a 
trademark  on  or  in  connection  with 
goods  specified  in  the  application, 
specifying  the  nature  of  such  commerce 
(see  S  2.38):] 

(ix)  ►In  an  application  claiming  the 
benefit  of  a  foreign  application  in 
accordance  with  section  44(d)  of  the 
Act,  compliance  with  the  requirements 
of  S  2J9;-^  [The  mode,  manner  or 
method  of  applying,  affixing  or 
otherwise  using  the  mark  on  or  in 
connection  with  the  goods  specified] 

►  (x)  In  an  application  under  section 
1(a)  of  the  Act,  the  mode,  manner  or 
method  of  applying,  affixing  or 
othenvise  using  the  mark  on  or  in 
connection  with  the  goods  or  services 
specified  or.  in  an  application  under 
section  l(b|  of  the  AcL  the  intended 
mode,  manner  or  method  of  applying, 
affixing  or  otherwise  using  Ihe  mark  nn 
or  in  connection  with  the  goods  or 
services  specified. ■< 


19304 


Federal  Refirter  /  Vol.  54,  No   B5  /   ihursdiiv.  May  4,  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54,  No.  85  /  Thur.sda>,  May  4,  1989  /  Proposed  Rules 


19305 


(2)  If  more  than  one  item  of  j^oods  ^  or 
services'^  is  specified  m  ihe 
application,  the  dates  of  use  rt-qijired  in 
paragraphjsj  (a)(1)  (vii)  [and  (vu:)]  of 
this  section  need  be  for  only  one  of  thi' 
items  specilied,  provided  'he  p.irt:,:u.'.ir 
item  to  which  the  ddtis  ■<pply  'h 
designated. 

(b)  ►(!)  In  <in  applicd'iun  under 
section  1(h)  of  the  Act,  the^^  [The] 
apphcatiun  must  [alsoj  im  lude 
averments  to  the  effect  ihd'  the 
applicant  ^is  believed ■<  [or  other 
person  making  the  venfiLdtion  oi 
declaration  m  accordance  wiih  §  ^.20 
believes  himself  or  the  firn!,  corpor.ition. 
or  association  m  whose  Vhalf  he  m-d^es 
the  verification  or  declaration  in 
accordance  with  I  2.20]  to  be  the  owner 
of  the  mark  sought  to  be  registered;  that 
the  mark  is  in  use  in  commerce, 
specifying  the  nattjre  of  such  commerce: 
that  no  other  ►■entity'^  [per<!nn,  firm. 
corporation,  or  Hssocufion  J  to  the  best 
of  ►the  decinrint  s-<  C^'*]  knowleiise 
and  belief,  has  the  nght  to  u«e  such 
mark  in  commerce,  either  in  the 
identical  form  [thereof]  or  in  such  near 
resemblance  [thereto]  as  (o  be  likely, 
when  applied  to  the  gooiis  ^or 
services -<  of  such  other  ►en'i'y  -^ 
[person,]  to  cause  confusion,  or  to 
cause  mistake  or  to  deceive,  that  the 
specimens  or  facsimiles  show  the  mark 
as  [actually]  used  ►•on  or-<  in 
connection  with  the  «oods[:]  ►■ir 
services:^  and  that  the  fat.ts  set  forth  in 
the  application  are  true[  ]  ►;  or 

(2)  In  an  application  under  section 
Kb)  or  44  of  the  .Act,  the  appiit  .itmn 
must  [,-3/a/)]  include  av^>rmen's  tn  :he 
effect  'hat  the  applicant  is  believed  to 
be  the  owner  of  the  mark  sought  to  be 
registered;  that  the  applicant  has  a  bona 
fide  intention  to  use  the  m.irk  m 
comin.'rce  on  or  in  conncOon  with  the 
specified  goods  or  ser\iCf-s;  that  no 
other  entity,  to  the  l)es'  of  'he 
declarants  knowledge  and  belief,  has 
the  right  to  use  such  mark  in  commerce, 
either  in  Ihe  identical  form  or  in  such 
near  rebemhlance  as  lo  be  hkelv.  when 
applied  lo  the  goods  or  ser-u  es  of  such 
other  entity,  to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive;  and  that 
the  facts  set  forth  m  the  application  are 
true  ■< 

(c)  For  an  application  for  the 
registration  of  a  mark  for  goods  or 
services  falling  wilhm  ►multiple-*  [a 
plurality  of]  classes,  see  ►  {  2.86'* 

C 5  2.87] 

►  (d)  An  applicant  may  not  file  under 
both  sections  I'a)  and  l("bl  of  the  Act  m 
a  single  application,  nor  may  an 
appliciint  m  an  application  under 
section  1(a)  of  the  Act  amend  that 


application  to  seek  registration  under 
section  1(b)  of  the  Act.-* 

12.  Section  2. .38  is  proposed  to  be 

re\ised  to  read  as  follows: 

§  2.38  Use  by  predecessor  or  by  relattd 
companies 

(a)  If  the  first  use.  the  dale  of  which  is 
required  l;y  paragraph [s]  (a)(l)(vi!) 
[or  (viii)]  of  5  2.33,  was  by  a 
predecessor  in  title,  or  by  a  related 
company  (sections  .^  and  45  of  the  Act). 
and  such  use  inures  lo  the  benefit  of  the 
applicant  the  date  of  such  first  use  may 
be  asserted  with  a  statement  that  such 
first  use  was  by  the  predecessor  in  tide 
or  by  the  related  company  as  the  case 
may  be. 

•        •        •        t        • 

13.  Section  2.39  is  proposed  to  be 

revised  to  read  as  f:)llows: 

J  2.39  ►  Priority  claim  based  on  foreign 
■pplicatlon.  ■«  [Omission  of  aJlegation  of 
use  In  commerce  by  foreign  applicants.] 

( i)  ►  .\i\  application  claiming  the 
benefit  of  a  foreign  application  in 
accordance  with  section  44(d)  of  the  Act 
shall  conform  to  the  requirements  for  a 
written  application  spe(.ified  in  S  2.33  of 
this  part   -4  [The  allegation  that  the 
mark  is  in  use  m  commerce,  required  by 
S  2.33(b).  and  the  statements  of  the 
dates  of  applicant's  first  use.  required  bv 
5  2.33(a)(1)  (vii)  and  (viii).  may  be 
omitted  in  the  case  of  an  application 
filed  pursuant  to  section  44(e)  of  the  Act 
for  registration  of  a  mark  duly  registered 
in  the  country  of  origin  of  a  foreign 
applicant,  provided  the  application 
when  filed  is  accompanied  by  a 
certificate  of  the  trademark  office  of  the 
foreign  country  showing  that  the  mark 
has  been  registered  in  the  country  of 
origin  of  the  applicant  and  also  show  ing 
the  mark,  the  goods  for  v/hich  registered 
and  that  said  registration  is  then  in  full 
force  ai,d  effect.  If  the  certificate  is  not 
in  the  English  language,  a  translation  Is 
required.] 

(b)  ►  In  addition,  the  application 
shall  specify  the  filing  date  and  country 
of  the  first  regularly  filed  foreign 
application  or.  if  the  application  is 
based  upon  a  subsequent  regularly  filed 
application  in  the  same  foreign  country, 
the  application  shall  so  state  and  shall 
show  that  any  pnor  filed  application  has 
been  withdrawn  abandoned  or 
otherwise  disposed  of,  without  having 
been  laid  open  to  pulilic  inspection  and 
without  having  any  rights  outstanding, 
and  has  not  served  as  a  basis  for 
claiming  a  right  of  prionty  -*  [Such 
allegations  and  statements  may  also  be 
omitted  in  the  case  of  an  application 
claiming  the  benefit  of  a  prior  foreign 
application  in  accoi dance  with  section 
44(d)  of  the  Act.  The  application  in  such 


case  shall  state  the  date  and  country  of 
the  first  foreign  application  and,  before 
the  application  can  be  considered  as 
allowable,  there  must  be  filed  a 
certificate  of  the  trademark  office  of  the 
foreign  country  showing  that  the  mark 
has  been  registered  in  the  country  of 
origin  of  the  applicant  and  also  showing 
the  mark,  the  goods  for  which  registered 
and  the  date  of  filing  of  the  application. 
In  such  cases  the  identification  of  goods 
shall  not  exceed  the  scope  of  that 
covered  by  the  foreign  registration  or 
application.  In  the  event  the  application 
is  based  upon  a  subsequent  regularly 
filed  application  in  the  same  foreign 
country  the  application  must  so  state 
and  m.ust  show  that  any  prior  filed 
application  has  been  withdrawn, 
abandoned  or  otherwise  disposed  of, 
without  having  been  laid  open  to  public 
inspection  and  without  having  any  rights 
outstanding,  and  has  not  served  as  a 
basis  for  claiming  a  right  of  priority.] 

►  (c)  Before  the  application  can  be 
approved  for  publication,  a  basis  for 
registration  under  section  1(a),  1(b)  or 
44(e)  of  the  Act  must  be  estabUshed.  The 
Patent  and  Trademark  Office  will 
presume  that  the  basis  for  registration 
will  be,  under  section  44(e),  the  foreign 
registration  issuing  from  the  foreign 
application  underlying  the  section  44(d) 
claim  of  priority,  unless  a  paper  which 
claims  a  different  basis  for  registration 
is  filed  in  the  application  within  six 
months  of  the  filing  date  of  the  foreign 
application.  Assertion  of  a  different 
basis  for  registration,  including  reliance 
on  a  different  foreign  registration  under 
section  44(e),  more  than  six  months  u'ter 
the  filing  date  of  the  foreign  apphcation 
will  result  in  a  loss  of  priority  under 
section  44(d).  •* 

14.  Section  2.41  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.41    Proof  of  distinctiveness  under 
section  2(f). 

(a)  When  registration  is  sought  ol  a 
mark  which  would  be  unregistrable  by 
reason  of  section  2(e)  of  the  Act  but 
which  is  said  by  applicant  to  have 
become  distinctive  in  commerce  of  the 
goods  ►  or  services  -*  set  forth  in  the 
application,  applicant  may,  in  support  of 
registrability,  submit  with  the 
application,  or  in  response  to  a  request 
for  evidence  or  to  a  refusal  to  register, 
affidavits,  or  declarations  in  accordance 
with  S  2.20,  depositions,  or  other 
appropriate  evidence  showing  duration, 
extent  and  nature  of  use  ►  in  commerce 
-*  and  advertising  expenditures  in 
connection  therewith  (identifying  types 
of  media  and  attaching  typical 
advertisements),  and  affidavits,  or 
declarations  in  accordance  with  |  2.20, 


letters  or  statements  from  the  trade  or 
public,  or  both,  or  other  appropriate 
evidence  tending  to  show  that  the  mark 
distinguishes  such  goods. 

(b)  In  appropriate  cases,  ownership  of 
one  or  more  prior  registrations  on  the 
Principal  Register  or  under  the  Act  of 
1905  of  the  sam,e  mark  may  be  accepted 
as  prima  facie  evidence  of 
distinctiveness.  Also,  if  the  mark  is  said 
to  have  become  distinctive  of 
applicant's  goods  by  reason  of 
substantially  exclusive  and  continuous 
use  ►  in  commerce  -*  thereof  by 
applicant  for  the  five  years  ►  before  the 
date  on  which  the  claim  of 
distinctiveness  is  made,  -*  [next 
preceding  the  application  filing  date.]  a 
showing  by  way  of  statements  which 
are  verified  or  which  include 
declarations  in  accordance  with  §  2.20. 
in  the  application  may,  in  appropriate 
cases,  be  accepted  as  prima  facie 
evidence  of  distinctiveness.  In  each  of 
these  situations,  however,  further 
evidence  may  be  required. 

15.  Section  2.44  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.44    Collective  mark. 

►  (a)  -*  In  an  application  to  register  a 
collective  miark[.]  ►  under  section 
1(a)  of  the  Act.  <*  the  application  shall 
specify  and  contain  all  applicable 
elements  required  by  the  preceding 
sections  for  trademarks,  but  shall,  in 
addition,  specify  the  class  of  persons 
entitled  to  use  the  mark,  indicating  their 
relationship  to  the  applicant,  and  tiie 
nature  of  the  applicant's  control  over  the 
use  of  the  mark. 

►  (b)  In  an  application  to  register  a 
collective  mark  under  section  1(b)  or  44 
of  the  Act.  the  application  shall  specify 
and  contain  all  applicable  element.s 
required  by  the  preceding  sections  for 
trademarks,  but  shri.l,  in  addition, 
specify  the  class  of  persons  intended  to 
be  entitled  to  use  ;he  mark,  indicating 
what  their  relationship  .o  'he  applicant 
will  be.  and  the  nature  of  the  control 
applicant  intends  to  exercise  over  the 
use  of  the  mark.  -* 

16.  Section  2.43  i'  proposed  to  be 
revised  to  read  as  tollows: 

§  2.4S    Certification  marl(. 

►  (a)  M  In  an  application  to  register  a 
certification  mark[,]  ►  under  section 
1(a)  of  the  Act,  -*  the  application  shall 
specify  and  contain  al!  applicable 
elements  required  by  the  preceding 
sections  for  trademarks.  !t  shall,  in 
addition,  specify  the  manner  in  which 
and  the  conditions  under  whuih  the 
certification  mark  is  used;  it  shall  allege 
that  the  applicant  exerc.ses  legitimate 
control  over  the  use  of  thf  mark  and  tluil 
►  the  applicant  -*  [he]  is  not 


[himself]  engaged  in  the  production  or 
marketing  of  the  goods  or  services  to 
which  the  mark  is  applied. 

►  (b)  In  an  application  to  register  a 
certification  mark  under  section  1(b)  or 
44  of  the  Act  the  application  shall 
specify  and  contain  all  applicable 
elements  required  by  the  preceding 
sections  for  trademarks.  It  shall,  in 
addition,  specify  the  manner  in  which 
and  the  conditions  under  which  the 
certification  mark  is  intended  to  be 
used;  it  shall  allege  that  the  applicant 
intends  to  exercise  legitimate  control 
over  the  use  of  the  mark  and  that  the 
applicant  will  not  engage  in  the 
production  or  marketing  of  the  goods  or 
services  to  which  the  mark  is  applied.  -^ 

17  Section  2.47  is  proposed  to  be 
re\  ised  to  read  as  follows: 

§  2.47    Supplemental  Register. 

►  (a)  <*  In  an  application  to  register 
on  the  Supplemental  Regisfer[,]  ► 
under  section  23  of  the  Act  ■*  the 
application  shall  so  indicate  and  shall 
spec  ify  that  the  mark  has  been  in  lawful 
use  in  commerce,  specifying  the  nature 
of  such  conunerce,  by  the  applicant  ►  . 
M  [for  the  preceding  year,  if  the 
application  is  based  on  such  use.  When 
an  applicant  requests  registration 
without  a  full  year's  use  of  the  mark,  in 
accordance  with  the  last  paragraph  of 
section  23  of  the  Act  the  showing 
required  must  be  separate  from  the 
application.] 

►  (b)  In  an  application  to  register  on 
the  Supplemental  Register  under  section 
44  of  the  Act.  the  application  shall  so 
indicate.  The  statement  of  lawful  use  in 
commerce  may  be  omitted. 

(c)  A  mark  in  an  application  to 
register  on  the  Principal  Register  under 
section  1(b)  of  the  Act  is  eligible  for 
registration  on  the  Supplemental 
Register  only  after  an  acceptable 
amendment  to  allege  use  under  §  2.76  or 
statement  of  use  under  §  2.88  has  been 
timely  filed 

(d)  An  application  for  registration  on 
the  Supplemental  Register  must  conform 
to  the  requirements  for  registration  on 
the  Principal  Register  under  section  1(a) 
of  the  Act  so  far  as  applicable.  -4 

IB.  Section  2.51  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.51    Drawing  required. 

(a)  ►  (1)  In  an  application  under 
section  1(a)  of  the  Act,  the  ■*  [The] 
drawing  of  the  trademark  shall  be  a 
substantially  exact  representation  ►  of 
the  mark  -*  [thereof]  as  [actually] 
used  on  or  in  connection  with  the 
goods[.]  ►  ;or 

(2)  In  an  application  under  section 
l(b]  of  the  Act.  the  drawing  of  the 
trademark  shall  be  a  substantially  exact 


representation  of  the  mark  as  intended 
to  be  used  on  or  in  connection  with  the 
goods  specified  in  the  application,  and 
once  an  amendment  to  allege  use  under 
§  2.76  or  a  statement  of  use  under  §  2.88 
has  been  filed,  the  drawing  of  the 
trademark  shall  be  a  substantially  exact 
representation  of  the  mark  as  used  on  or 
in  connection  with  the  goods;  or 

(3)  In  an  application  under  section  44 
of  the  Act,  the  drawing  of  the  trademark 
shall  be  a  substantially  exact 
representation  of  the  mark  as  it  appears 
in  the  drawing  in  the  registration 
certificate  of  a  mark  duly  registered  in 
the  country  of  origin  of  the  applicant.  -< 

(b)  ►  (1)  In  an  application  under 
section  1(a)  of  the  Act  the  -*  [The] 
drawing  of  a  service  mark  shall  be  a . 
substantially  exact  representation  of  the 
mark  as  used  in  the  sale  or  advertising 
of  the  services [.  The  drawing  of  a 
service  mark  may  be  dispensed  with  in 
the  case  of  a  mark  not  capable  of 
representation  by  a  drawing,  but  in  any 
such  case  the  application  must  contain 
an  adequate  description]  ►  ;  or 

(2)  In  an  application  under  section  1(b) 
of  the  Act,  the  drawing  of  a  service  mark 
shall  be  a  substantially  exact 
representation  of  tiie  mark  as  intended 
to  be  used  in  the  sale  or  advertising  of 
the  services  specified  in  the  application 
and,  once  an  amendment  to  allege  use 
under  §  2.76  or  a  statement  of  use  under 
§  2.88  has  been  filed,  the  drawing  of  the 
ser\'ice  mark  shall  be  a  substantially 
exact  representation  of  the  mark  as  used 
in  the  sale  or  advertising  of  the  services: 
or 

(3)  In  an  application  under  section  44 
of  the  Act,  the  drawing  of  a  service  mark 
shall  be  a  substantially  exact 
representation  of  the  mark  as  it  appears 
in  the  drawing  in  the  registration 
certificate  of  a  mark  duly  registered  in 
the  country  of  origin  of  applicant.  <* 

(c)  ►  The  drawing  of  a  mark  may  be 
dispensed  with  in  the  case  of  a  mark  not 
capable  of  representation  by  a  drawing, 
but  in  any  such  case  the  application 
must  contain  an  adequate  description  of 
the  mark.  -*  [In  the  case  of  an 
application  for  registration  on  the 
Supplemental  Register,  the  drawing, 
when  appropriate  and  necessary 
(section  23.  third  paragraph,  of  the  Act). 
may  be  the  drawing  of  a  package  or 
configuration  of  goods.] 

(d)  ►  Broken  lines  should  be  u.sed  in 
the  drawing  of  a  mark  to  show 
placement  of  the  mark  on  the  goods,  or 
on  packaging  therefor,  or  to  show  matter 
not  claimed  as  part  of  the  mark,  or  both, 
as  appropriate.  In  an  application  to 
register  a  mark  with  three-dimensional 
features,  the  drawing  shall  depict  tho 
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mark  in  perspective  in  a  single  rendition 
thereof 

(e)  ^  If  the  application  is  for  the 
registration  of  only  a  word,  let'nr  or 
numeral,  or  any  combin.ition  thfren'' 
not  depicted  in  special  form,  the 
drawing  may  be  the  rrurk  typed  in 
capital  letters  on  p.ipcr,  o'.herwisp 
complying  with  the  requirements  oi 
5  2.52. 

19.  Section  2  52  is  proposed  to  be 
amended  by  revusins?  paragraphs  (a),  (d) 
and  (e)  to  rea(i  as  follows: 

i  2.52    Rtqulrvmvnts  for  drawings. 

(a)  Chanirter  of  drci\-:rii;.  All 
drawings,  except  as  otherwise  provided, 
must  be  made  with  the  pen  or  hy  a 
process  which  will  provide  hi>ih 
definition  upon  reproduc  tion.  A 
photolithogrdphiL  repr:)ductir)n  cr 


printer's  proof  copy  may  be  used  if 
otherwise  suitable.  Every  line  and  letter, 
including  color  Iming  and  lines  used  for 
shading,  must  be  black.  All  lines  must 
be  clean,  sharp,  and  solid,  and  must  not 
be  fine  or  crowded.  Gray  tones  or  tints 
may  not  be  used  for  surface  shading  or 
any  other  purpose.  The  requirements  of 
this  paragraph  are  not  necessary  in  the 
case  of  drawings  permitted  and  filed  in 
accordance  with  paragraph  ^  (ej  ^ 
C(d)]  of  §  2.51. 
•         •         «        *        • 

(d)  Heading.  Across  the  fop  of  the 
drawing,  beginning  one  inch  (2.5  cm.) 
from  the  top  edge  and  not  exceeding  one 
fourth  of  the  sheet,  there  must  be  placed 
a  heading,  listing  in  separate  linrs 
apphcant's  complete  name  ►  ;  •«  [.J 
applicant's  post  office  address  ►  ;  -4 


[.]  the  dates  of  first  use  of  the  mark 
and  first  use  of  the  mark  in  commerce  ► 
in  an  application  under  section  1(<j)  of 
the  Act:  the  priority  filing  date  of  the 
rt>lf\ant  foreign  applicat:,in  in  an 
application  claiming  the  benefit  of  a 
prior  foreign  applicition  in  anconlani;e 
with  section  44(d)  of  the  Act;  ^ 
[(except  for  an  application  filed  under 
section  44  of  the  Trademark  Act),  J  and 
the  goods  or  services  recited  m  the 
application  or  a  typical  item  of  the 
goods  or  services  if  a  number  of  items 
are  recited  in  the  application.  This 
heading  should  be  typewritten. 

(ej  Limngs  fur  color.  Where  color  is  a 
feature  of  a  mark,  the  color  or  colors 
employed  m.Tv  be  d^i^ignated  by  means 
of  conventional  Imings  as  shown  in  the 
following  color  chart: 


RED  OR 
PINK 


BROWN 


BLUE 


GRAY  OR 
SILVER 


VIOLET  OR      GREEN 
PURPLE 


ORANGE 


YELLOW  OR 
GOLD 


20  Section  2.53  is  proposed  to  be 
rt'vised  to  read  as  follows: 

5  2.53    Tran«m*««»or(  of  drawings. 

Drawings  trnnsmitled  to  the  P.i'eiit 
and  Trademark  Office,  other  than  those 
t>ped  in  accordance  with  ►§  2.51(e). <« 
C§  2.51(dl.]  should  be  sent  flat. 
protected  by  a  sheet  uf  heavy  hinder  s 
board,  or  should  be  rolled  for 


transmission  in  a  suitable  mailing  lube 
to  prevent  mutilation  or  folding. 

21.  Section  2.56  is  proposed  to  be 
revised  to  read  as  follows; 

§  2.56    Specimens. 

►  An-<  £'Ihe]  .ippHcafion  ►under 
section  1(a)  of  the  A(  t.  ,ni  amendment  to 
allege  use  under  §  2  "H    inJ  i  statement 
of  use  under  S  2.8^3 •«  niusi  »^eaih-« 
include  ►two-^  [fivej  specimens  of 


the  trademark  as  [actually]  used  on  or 
in  connection  with  the  goods  in 
commerce.  The  specimens  shall  be 
duplicates  of  the  [actually  used] 
labels,  tags,  or  containers[.]  ►bearing 
the  trademark,-^  or  the  displays 
associated  ►with  the  goods  and  bearing 
the  trademark -<  [therewith  or  portions 
thereof,]  ►(or  if  the  nature  of  the  goods 
makes  use  of  such  specimens 
impracticable  then  on  documents 


associated  with  the  goods  or  their 
"ale),-^  when  made  of  suitable  flat 
material  and  of  a  size  not  to  exceed  8^-% 
inches  (21.6  cm.)  wide  and  ►!!  inches 
(27.g  cm  )^  [13  inches  (33  0  cm  )]  !on« 

22.  Section  2.57  is  proposed  fo  \>c 
revised  to  read  as  follows: 

§  2.57    Facsimiles. 

(a)  When,  due  to  the  mode  of  applying 
or  affixing  the  trademark  to  the  goods, 
or  to  the  manner  of  using  the  mark  on 
the  goods,  or  to  the  nature  of  the  mark, 
specimens  as  above  stated  cannot  be 
furnished,  ►two-^  [five]  copies  of  a 
suitable  photograph  or  other  acceptable 
reproduction,  not  to  exceed  8V%  inches 
(21.8  cm.)  wide  and  ►!!  inches  (27.9 
cm.)-^  [13  inches  (33.0  cm.)]  long,  and 
clearly  and  legibly  showing  the  mark 
and  all  matter  used  in  connection 
therewith,  shall  be  furnished. 

(b)  A  purported  facsimile  which  is 
merely  a  reproduction  of  the  drawing 
submitted  to  comply  with  \  2.51  will  not 
be  considered  to  be  a  facsimile 
depicting  the  marlc  as  [actually]  used  on 
or  in  connection  ivith  the  goods  or  in 
connection  with  the  services. 

23.  Section  2.58  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

S  2.51    SpeekiMns  or  facshniies  in  the  case 

of  a  aervtea  mark. 

•        •        *        •        • 

fb)  In  the  case  of  service  marks  not 
used  in  printed  or  written  form,  ►two-^ 
[tJiree]  audio  cassette  tape  recordings 
will  be  accepted. 

24.  Section  2.59  is  proposed  to  be 
added  to  read  as  follows: 

►  §2.59    Fnng  substitute  speOmena. 

(a)  In  an  application  under  secbon 
1(a)  of  the  Act  tiie  applicant  may  submit 
substitute  spedroena  of  the  mark  as 
used  on  or  in  connection  with  the  goods, 
or  in  the  sale  or  advertising  of  the 
services,  provided  tliat  any  substitute 
specimens  submitted  are  supported  by 
applicant's  affidavit  or  declaration  in 
accordance  with  §  2.20  verifying  that  the 
substitute  specimens  were  in  use  in 
commerce  at  least  as  early  as  the  filing 
date  of  the  application. 

(b)  In  an  application  under  section 
1(b)  of  the  Act,  after  the  filing  of  either 
an  amendment  to  allege  use  under  J  2.76 
or  a  statement  of  use  under  §  2.88,  the 
applicant  may  submit  substitute 
specimens  of  the  mark  as  used  on  or  in 
connection  with  the  goods,  or  in  the  sale 
or  advertisittg  of  the  services,  provided 
that  the  use  in  commerce  of  any 
substitute  specimens  submitted  is 
supported  by  applicant's  affidavit  or 
declaration  in  accordance  with  §  2.20.  In 
the  case  of  a  statement  of  use  under 


§  2.88,  the  applicant  must  verify  th^t  the 
substitute  specimens  wi  re  m  use  in 
commert:  e  prior  to  the  filing  of  the 
statement  of  use  or  pnor  to  the 
expiration  of  the  time  allowed  to 
applicant  for  filing  a  statement  of  use. •^ 

25.  Section  2.61  is  [)ropiised  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§  2.61    Action  by  examiner. 

|d)  Applications  for  registration  ►. 
including  amendments  to  allege  use 
under  section  lid  "f  'he  Act.  and 
statements  of  use  under  section  l|d)  of 
the  Act. -^  will  be  examined  [or  caused 
to  be  examined  by  the  Examiner  of 
Trademarks,]  and,  if  the  applicant  is 
found  not  entitled  to  registration  for  any 
reason,  ►applicant.*  [he]  will  be  so 
notified  and  advised  of  the  reasons 
therefor  and  of  any  formal  reciuiremeiils 
or  objections. 

(c)  Whenever  it  shall  be  found  thai 
two  or  more  parties  whose  interests  are 
in  conflict  are  represented  by  the  same 
attorney,  [the  Examiner  of  Trademarks 
shall  notify]  each  of  said  parties  and 
also  the  attorney  ►shall  be  notified  ■«  of 
this  fact. 

26.  Section  2.64ic)  is  prt>posed  to  l>e 
added  to  read  as  follows: 

§  2.64    Rnal  action. 
•         •         •         «         • 

►  (cjil)  If  an  applicnnt  in  an 
application  under  section  1(b)  of  the  Act 
files  an  amendment  to  allege  use  under 
S  2.76  during  the  six-month  response 
period  after  issuance  of  a  final  action, 
the  examiner  shall  examine  the 
amendment.  The  filing  of  such  an 
amendment  will  not  extend  the  time  for 
filing  an  appeal  or  petitioning  the 
Commissioner. 

(2)  If  the  amendment  to  allege  use 
under  5  2.76  is  acceptable  in  all 
respects,  the  applicant  will  be  notifiwi  of 
its  acceptance. 

(3)  If.  as  a  result  of  the  examination  of 
the  amerKiment  to  allege  use  under 

S  2.76.  the  applicant  is  found  not  entitled 
to  registration  for  any  reason  not 
previously  stated,  applicant  will  he  so 
notified  and  advised  of  the  reasons 
therefor  and  of  any  formal  requirements 
or  objections.  The  examiner  shall 
withdraw  the  final  action  previously 
issued  and  shall  incorporate  all 
unresolved  objections  or  requirements 
previously  staled  in  the  new  non  final 
action..* 

27.  Section  2.65  is  proposed  to  be 
amended  by  adding  new  parngraph  (c) 
to  read  as  follows: 

§  2.65    Abandonment 

e  •  «  •  * 

►  {c)  If  an  applicant  in  «n  apphuation 


under  section  1(b)  of  the  Act  fails  to 
timely  file  a  statement  of  use  under 
§  2.88,  the  application  shall  be  deemed 
to  be  abandoned. -4 

28.  Section  2.66  is  proposed  to  be 
revised  to  read  as  follows: 

S  2.«36    Reyiira!  ol  abmiaonefl  ap(>i»cjlions. 

►(a) '4  An  application  abandoned  for 
failure  to  ►timely.*  responds,  or  for 
failure  to  timely  file  a  statement  of  use 
under  {  2.88  in  an  application  under 
section  1(b)  of  the  Act.-*  may  be 
revived  as  a  pending  application  if  it  is 
shown  to  the  satisfaction  of  the 
Commissioner  that  the  delay  was 
unavoidable.  [A  petition  to  revive  an 
abandoned  application  must  be 
accompanied  by  the  required  fee,  by  a 
showiru  wh!(  h   s  verified  or  which 
includ'  s  1  (111  !  .rii'ion  in  accordance 
with  §  2  2(1  ni  t)-i(  :;m;^('s  of  the  delay, 
and  by  the  pruposea  .response,  unless 
the  same  has  been  previously  filed.  J 

►  (b)  A  petition  to  revive  an 
application  ah;indi  n.  i  for  failure  to 
timely  respond  n-.i^;  'm:  accompanied  by 
I  'i  I  the  rMjtiired  fee,  i;.::i  a  showing  which 
IS  venfie<i  or  which  uii.lciii  s  a 
declaration  tn  Hccorda/H-e  with  {  2.20  of 
!hi-  1  .i uses  of  the  delay,  and  (3)  tlie 
pn';>ORi-d  res|)( in.se,  iinicsh  a  'fstwinse 
hif,  "\'vv:\  pn-vious)y  fiie<i- 

(cj  A  petition  t(!  rf'vn'f'  »in  .4,>(ilication 
atiaadoned  for  frtdurf  |i^  limciv  file  3 
statement  of  use  un.,)er  5  Z  fiP  -n  hc 
.i|ij:iia,.itu>n  undt'f  wctiun  i;b)  of  the  Act 
r,\\f.\  t>c  acciimpanii-(l  \'\  \\\  the  required 
;ic::tnin  •(•«■    '?.]  h  showme  wliicti  Is 
uT:!n'd  or  which  inciiKies  .h  declaratioa 
in  acrcirriance  with  5  2,20  of  the  causes 
of  'he  lieijfV  Ki!  the  reunced  fees  for  the 
n limber  uf  n-ijuesif.  !  i"  m  :  -irdance  %vith 
§  Z.H9  for  extensiiins  "!  'Miif  to  file  a 
s'ufemen'  of  usel  whir.t;  should  have 
t>een  filed  if  the  appiu  nt:on  h.(i!  not 
been  abandoned,  and  [41  (  !:t>r'  a 
statement  of  use  in  hi  co'-(i,-rc  »-  with 
J  Z.W  (unless  the  .'.riirif  Hhs  !>een 
;■'"'  v;:ti;sl\  fiii'd':  cr  »  r«-)|i!.'St  in 
;,i:.r::oninnce  with  4  2  KM  for  an  extension 
i:f  "ir-.p  ':>  file  a  statement  of  use. 

;d]  '["he  petition  must  be  filed 


t ;  •  n  \' : 


')e 


pnimptK'   N'i!  pf't;»ir 
granted  in  Hn  Hppl.f  '•^''.  :v.  ijiidcr  sfi_tion 
Ifb)  of  the  Act  if  grantnip  the  petition 
would  permit  the  films.'  (?f  «  statement  of 
use  more  than  36  mi>nch'  after  the 
issuance  of  a  notice  of  allowance  under 
section  i:t(b)(21  of  'he  Act-* 

29.  Section  2  f  9  s  ;      :>  l^ed  to  be 
revised  to  read  a^^  fuLiowi>. 

5  2.69    Compllafvc*  with  other  laws. 

Vk'bt  ■;  the  s.jie  cr  U  urih^Hirtrtaon  of 
any  produLi  for  v\hich  n  k^istration  of  a 

'rariemHrk  is  hi,MiMM'  ih  rfL;;,i!,nted  under 
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an  Act  of  Congress,  the  ►Patent  and 
Trademark'^  Office  rr.dv  [.before 
allowance.]  make  appropnate  inquiry 
as  to  compliance  with  such  Act  for  the 
sole  purpose  of  determining  lawfulness 
of  the  commerce  recited  in  the 
application. 

30.  Section  2.71  is  proposed  to  be 
revised  to  read  as  follows: 

^  2.71     An>«ndm«nts  to  ►correct 
inf onnaOttes. -4  [application.] 

(a)  The  application  may  be  amended 
to  correct  informalities,  or  to  avoid 
objections  made  by  the  Patent  and 
Trademark  Office,  or  for  other  reHS(jns 
arising  in  the  course  of  examination. 
[No  amendments  to  the  dates  of  usi- 
will  be  permitted  unless  such  changes 
are  supported  by  affidavit  or  declaration 
in  accordance  with  §  2.20  by  the 
applicant  and  by  such  showing  as  m.i) 
be  required  b\  the  exa.miner.J 

(b)^  The  identification  of  goo(i8  or 
services  may  be  amended  to  clarify  or 
limit  the  identification,  but  additions 
thereto  will  not  be  permitted. •< 
[Additions  to  the  specification  of  ,i;!0<,)ds 
or  services  will  not  be  permitted  unless 
the  mark  was  in  actual  use  on  all  of  ihe 
goods  or  services  proposed  lo  be  added 
by  the  amendment  at  the  time  the 
application  was  filed  and  unless  the 
amendment  is  accompanied  by 
additional  specimens  (or  facsimiles)  and 
by  a  supplemental  affidavit  or 
declaration  in  accordance  with  §  2.20  by 
Ihe  applicant  in  support  thereof.^ 

(c)  Amendment  of  the  verification  or 
declaration  will  not  be  permitted.  If 

►  the  verification  or  declaration -^ 
[that]  filed  with  the  applir.ation  ►is-^ 
Qbe  faulty  orj  defective,  a  substitute  or 
supplemental  verification  or  declaration 
in  accordance  with  §  2.20  must  be  filed. 

►  A  verification  or  declaration  required 
under  §  2.211ai(61.  2.-6(e)(3)  or  2.88(e)f3). 
lo  be  properly  signed,  must  be  signed  by 
the  applicant,  a  member  of  the  applicant 
firm,  or  an  officer  of  the  applicant 
corporation  or  association,  A 
venfica'ion  or  declaration  which  is 
signed  hv  ^  person  having  color  of 
authori'',  to  sign,  is  acceptable  for  the 
purpose  of  determining  the  timely  filing 
of  the  paper  Persons  having  a  color  of 
authority  to  sign  are  those  h.jving  first- 
hand knowledge  of  the  truth  of  the 
statements  in  the  verification  or 
declaration.  However,  a  properly  signed 
substitute  verification  or  declaration 
must  be  submitted  before  the 
application  will  be  approved  for 
publication  or  registration,  as  the  case 
may  be. 

(d)(1)  No  amendment  to  the  li.iWi  i,)f 
use  will  be  permitted  unless  the 
amendment  is  supported  by  apph  .ant  s 
affidavit  or  declaration  in  acrordani  e 


with  I  2.20  and  by  such  showing  as  may 
be  required. 

(2)  In  an  application  under  section 
1(a)  of  the  Act,  no  amendment  to  specify 
a  date  of  use  which  is  subsequent  to  the 
filing  date  of  the  application  will  he 
permitted. 

(3)  In  an  application  under  section 
1(b)  of  the  Act.  after  the  filing  of  a 
statement  of  use  under  §  2  R6,  no 
amendment  will  be  permitted  to  the 
statement  of  use  to  recite  dates  of  use 
which  are  subsequent  to  the  expiration 
of  the  time  allowed  to  applicant  for 
filing  a  statement  of  use. '4 

31.  Section  2.72  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.72    Amendments  to  description  or 
drawing  of  ttie  mark. 

►  (dj  Amendments  may  not  be  made 
to  the  description  or  drawing  of  the 
mark  if  the  character  of  the  mark  is 
materially  altered.  The  determination  of 
whether  a  proposed  amendment 
materially  alters  the  character  of  the 
mark  will  be  made  by  comparing  the 
proposed  amendment  with  the 
description  or  drawing  of  the  mark  as 
originally  filed. 

(b)  In  applications  under  section  1(a] 
of  the  Act,  amendments  m 
[Amendments]  to  the  description  or 
drawing  of  the  mark  may  be  permitted 
only  if  warranted  by  the  specimens  (or 
facsimiles)  as  originally  filed,  or 
supported  by  additional  specimens  (or 
facsimiles)  and  a  supplemental  affidavit 
or  declaration  in  accordance  with  §  2.20 
alleging  that  the  mark  shown  in  the 
amended  drawing  was  in  [actual]  use 
prior  to  the  filing  date  of  the  application. 
[Amendments  may  not  be  made  if  the 
character  of  the  mark  is  materially 
altered.] 

►  (c)  In  applications  under  section 
1(b)  of  the  Act,  amendments  to  the 
description  or  drawing  of  the  mark, 
which  are  filed  after  submission  of  an 
amendment  to  allege  use  under  §  2.76  or 
a  statement  of  use  under  §  2.88.  may  be 
permitted  only  if  warranted  by  the 
specimens  (or  facsimiles)  filed,  or 
supported  by  additional  specimens  (or 
facsimiles)  and  a  supplemental  affidavit 
or  declaration  in  accordance  with  5  2.20 
alleging  that  the  mark  shown  in  the 
amended  drawing  is  in  use  in  commerce. 
In  the  case  of  a  statement  of  use  under 

S  2.88.  applicant  must  verify  that  the 
mark  shown  in  the  amended  drawing 
was  in  use  in  commerce  prior  to  the 
filing  of  the  statement  of  use  or  prior  to 
the  expiration  of  the  time  allowed  to 
applicant  for  filing  a  statement  of  use, 

(d)  In  applications  under  section  44  of 
the  Act,  amendments  to  the  description 
or  drawing  of  the  mark  may  be 
permitted  only  if  warranted  hv  the 


description  or  drawing  of  the  mark  in 
the  foreign  registration  certificate.'^ 

32.  Section  2.73  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.73    Amendment  to  recite  concurrent 
use. 

►  (a)'4  An  application  ►  under 
section  1(a)  of  the  Act-^  may  be 
amended  [in  the  examiner's  discretion] 
so  as  to  be  treated  as  an  application  for 
a  concurrent  registration,  provided  the 
application  as  amended  satisfies  the 
requirements  of  S  2.42.^-  The  examiner 
will  determine  whether  the  application, 
as  amended,  is  acceptable.'^ 

►  (b)  An  application  under  section 
1(b)  of  the  Act  may  not  be  amended  so 
as  to  be  treated  as  an  application  for  a 
concurrent  registration  until  an 
acceptable  amendment  to  allege  use 
under  §  2.76  or  statement  of  use  under 
§  2.88  has  been  filed  in  the  application, 
after  which  time  such  an  amendment 
may  be  made,  provided  the  application 
as  amended  satisfies  the  requirements 
of  §  2,42.  The  examiner  will  determine 
whether  the  application,  as  amended,  is 
acceptable,'^ 

33.  Section  2.75  is  proposed  to  be 
revised  to  read  as  follows; 

§  2.75    Amendment  to  ctiange  application 
to  different  register. 

►  (a)-^  An  application  for  registration 
on  the  Principal  Register  ►under  section 
1(a)  or  44  of  the  Act'^  may  be  changed 
to  an  application  for  registration  on  the 
Supplemental  Register  and  vice  versa  by 
amending  the  application  to  comply 
with  the  rules  relating  to  the  appropriate 
register,  as  the  case  may  be.  [The 
original  filing  date  may  be  considered 
the  effective  filing  date  for  the  purpose 
of  proceedings  in  the  Patent  and 
Trademark  Office  provided  the 
application  as  originally  filed  was 
sufficient  for  registration  on  the  register 
to  which  amended.  Otherwise,  the  filing 
date  of  the  amendment  will  be 
considered  the  effective  filing  date  of 
Ihe  application  so  amended.] 

►  (b)  An  application  under  section 
1(b)  of  the  Act  may  be  amended  to 
change  the  application  to  a  different 
register  only  after  submission  of  an 
acceptable  amendment  to  allege  use 
under  §  2.76  or  statement  of  use  under 
§  2.88,  When  such  an  application  is 
changed  from  the  Principal  Register  to 
the  Supplemental  Register,  the  effective 
filing  date  of  the  application  is  the  date 
of  Ihe  filing  of  the  allegation  of  use 
under  section  1(c)  or  1(d)  of  the  Act.-* 

34.  Section  2.76  is  proposed  to  be 
added  to  read  as  follows: 


►§  2.76    Amendment  to  allege  use. 

(a)  An  application  under  section  1(b) 
of  the  Act  may  be  amended  to  allege  use 
of  the  mark  in  commerce  under  section 
1(c)  of  the  Act  at  any  timehttvKHP  the 
filing  of  the  application  and  the  d<i!e  'he 
examiner  approves  the  nuirk  for 
publication  or  the  date  of  expiration  of 
the  six-month  response  period  after 
issuance  of  a  final  action.  Thereafter,  an 
allegation  of  use  may  be  scbmi'ted  only 
as  a  statement  of  use  under  §  2  88  aftpf^ 
the  mailing  of  a  notice  of  ailowancf' 
under  section  13ib)(21  cf  the  Act. 

(b)  An  amendment  lo  allege  use  must 
include: 

(1)  A  verified  statement  that  the 
app!ica;'.t  is  believed  to  be  the  owni'r  of 
the  mark  sought  'o  be  registered  and 
that  the  m.ark  is  in  use  in  com.merce, 
specifying  the  date  of  the  applicant's 
first  use  of  the  mark  and  first  u.-^e  of  the 
ma-k  in  commerce,  the  type  of 
commerce,  those  goods  or  services 
specified  in  the  application  on  or  in 
connection  with  which  the  mark  is  in 
use  in  commerce  and  the  mode  or 
manner  in  which  the  mark  is  used  on  or 
in  connection  with  such  goods  or 
services; 

(2)  Two  specimens  or  facsimiles, 
conforming  to  the  require.ments  of 

§  §  2.56,  2.57  and  2  58,  of  the  mark  as 
used  in  commerce;  and 

(3)  The  fee  prescribed  m  §  2  6. 

|c)  .An  amendment  to  allege  use  niav 
only  be  filed  when  the  applicant  has 
made  use  of  the  mark  in  commerce  on  or 
in  connection  with  all  of  the  goods  or 
services,  as  specified  in  the  applita'ion. 
for  which  applicant  will  seek 
registration  in  that  application  unless 
the  amendment  to  allege  use  is 
accompanied  by  a  request  in  accordance 
with  §  2.87  to  divide  out  from  the 
application  the  goods  or  services  to 
which  the  amendment  pertains.  If  more 
than  one  item  of  goods  or  services  is 
specified  in  the  amendment  to  allege 
use.  the  dates  of  use  required  in 
paragraph  (b)(1)  of  this  section  need  be 
for  only  one  nf  the  items  specified, 
provided  the  particular  item  to  which 
the  dates  apply  is  designated. 

(d)  An  amendment  to  allege  use  must 
be  made  in  a  separate  paper  from  any 
other  filing  in  the  application  and 
.should  be  entitled,  at  the  top  of  the  first 
page  of  the  paper.  "Amendment  to 
allege  use."  If  the  amendment  is  not 
mcide  in  a  separate  paper  it  will  not  he 
considered  and  the  fee  will  lie  refunded. 

le)  An  amendment  to  allege  use  that  is 
liled  within  the  time  period  specified  in 
paragraph  (a)  of  this  section  will  be 
examined  if  it  is  made  in  a  separate 
paper  and  includes: 

(1)  The  fee  prescribed  in  §  2.6; 


(2)  At  least  one  specimen  or  facsimile 
nf  the  mark  as  used  in  commerce:  and 

(3)  A  verification  or  declaration 
signed  by  the  applicant  stating  that  the 
maj-k  is  in  use  in  commerce,  and 
specifying  the  date  of  the  applicant's 
first  'jse  of  the  mark  in  commerce  and 
the  goods  or  services  on  or  In 
connection  with  which  the  mark  is  used 
in  commerce. 

(f)  If  an  amendment  to  allege  use  is 
filed  outside  the  time  period  specified  in 
paragraph  (a)  of  this  section,  it  will  be 
reiurned  to  the  applicant.  If  the 
amendment  is  fiicd  withm  the  permitted 
'ime  period  but  does  not  comply  with  all 
of  the  requireiaents  of  paragraph  (e)  of 
this  section,  applicant  will  be  notified  of 
the  defii  lency,  vsh;ch  may  be  corrected 
provided  the  mark  has  not  .\  et  been 
approved  for  publication  or  the  six- 
month  response  period  after  issuance  of 
a  final  action  has  not  expired.  If  the 
deficiency  is  not  co.Tected  prior  to 
approval  of  the  mark  for  publication  or 
prior  to  the  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action,  the  amendment  will  not  be 
examined. 

(g)  If  the  amendment  to  allege  use  is 
acceptable,  the  applicant  will  be 
notified.  The  filing  of  such  an 
amendment  shall  not  constitute  a 
response  to  any  outstanding  action  by 
the  examiner. 

(h)  If,  as  a  result  of  the  examination  of 
the  amendment  to  allege  use,  the 
applicant  is  found  not  entitled  to 
registration  for  any  reason  not 
p.^eviousiy  stated,  applicant  will  be  so 
notified  and  advised  of  the  reasons 
therefor  and  of  any  formal  requirements 
or  objections.  The  notification  shall 
incorporate  all  unresolved  objections  or 
requirements  previously  stated. -4 

35.  Section  2.77  is  proposed  to  be 
added  to  read  as  follows: 

►  §2.77     Amendments  between  nonce  ot 
allowance  and  statement  of  use. 

An  H;",i!ica!i(..n  cntlcr  section  1(b)  of 
the  Act  m.ay  not  be  amended  during  the 
period  between  the  date  of  mailing  of 
the  notice  of  allowance  under  section 
13(b)(2)  of  the  Act  and  the  filing  of  a 
statement  of  use  under  §  2.88,  except  lo 
delete  specified  goods  or  services.  Other 
amend.T.ents  filed  during  this  period  will 
not  be  considered  unless  resubmitted  at, 
or  after,  the  time  of  filing  the  statement 
of  use.-* 

;^6  The  undesignated  center  heading 
for  §  §  2.80  through  2.84  is  proposed  to  be 
revised  to  read  as  follows: 

►  Publication  and  Post  Publication '4 
[.Allowance] 

37.  Section  2.81  is  proposed  to  be 
revised  to  read  as  follows: 


^2.81     ►Post  pubiicatioa-4  [Allowano*  ot 
application.  J 

►  (aj  Except  in  an  application  under 
section  1(b)  of  the  Act  for  which  no 
amendment  to  allege  use  under  §  2.76 
has  been  submitted  and  accepted,  if -4 
[If]  no  opposition  is  filed  within  the 
time  permitted  or  all  oppositions  filed 
are  dismissed,  and  if  no  interference  is 
declared  and  no  concurrent  use 
proceeding  is  instituted,  the  application 
will  be  prepared  for  issuance  of  the 
certificate  of  registration  as  provided  in 
S  2.151. 

►  (b)  In  an  application  under  section 
1(b)  of  the  Act  for  which  no  amendment 
to  allege  use  under  S  2.76  has  been 
submitted  and  accepted,  if  no  opposition 
is  filed  within  the  time  permitted  or  all 
oppositions  filed  are  dismissed,  and  if 
no  interference  is  declared,  a  notice  of 
allowance  will  issue.  The  notice  of 
allowance  will  state  the  serial  number 
of  the  application,  the  name  of  the 
applicant,  the  correspondence  address, 
the  mark,  the  identification  of  goods  or 
services,  and  the  date  of  mailing  of  the 
notice  of  allowance.  Thereafter,  the 
applicant  shall  submit  a  statement  of 
use  as  provided  in  S  2.88,-4 

38.  Section  2.82  is  proposed  to  be 
revised  to  read  as  follows: 

t  2  82     Ma'iis  on  Sijppii°"''«"^'a- R»><y(ster 
putjlished  only  upo.-.  '•ejist-alu,'!. 

In  the  case  of  an  application  for 
registration  on  the  Supplemental 
Register  the  mark  will  not  be  published 
for  opposition  but  if  it  appears,  after 
examination  or  reexamination,  that  the 
applicant  is  entitled  to  have  the  mark 
registered,  [the  examiner  will  sign  the 
application  file  to  indicate  allowance 
and  prepare  the  application  for  issuance 
of  the]  ►a  '4  certificate  of  registration 
►  will  issue '4  as  provided  in  §  2.151. 
The  mark  will  be  published  in  the 
Official  Gazette  when  registered. 

39.  Section  2.83  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§2.83      Conflict, rtg  rr;3-fc«, 

(a)  Whenever  an  application  is  made 
for  registration  of  a  mark  which  so 
resembles  another  mark  or  marks 
pending  registration  as  to  be  likely  to 
cause  confusion  or  mistake  or  to 
deceive,  the  mark  with  the  earliest 
effective  filing  date  will  be  published  in 
the  Officio/  Gazette  for  opposition  if 
eligible  for  the  Principal  Register,  or 
issued  a  certificate  of  registration  if 
eligible  for  the  Supplemental  Register. 
[A  notice  will  be  sent,  if  practicable,  to 
the  applicants  involved  informing  them 
of  the  publication  or  issuance  of  the 
earliest  filed  mark.] 
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fh)  In  situdtiops  in  which  conflicUng 
dpphcdtions  have  the  same  effer.tive 
fiimg  date,  the  application  with  the 
edfiiest  dale  of  execution  will  be 
published  in  the  Or'icja.'  Gazette  for 
opposi'ion  or  issued  on  the 
Supplenier.t.ii  Rej^isipr,  [A  notice  will 
be  sent,  if  practicable,  to  the  applicants 
involved  mforining  them  of  the 
publication  or  issuance  of  the 
application  with  the  eaiiiest  dale  of 
execution. J 
•         •         ■         •         « 

40.  Section  2.84  is  proposed  to  be 
revised  to  read  as  follows; 

§  2.M     Jurisdiction  over  published  [or 
■Itowtd]  application*. 

[li]  ►The  examiner  in.iy  e\pr;::,.se 
pjrisdictiQn  ovrr  an  applica'tor.  up  tn  the 
date  the  mark  is  published  ;n  the 
Of^'i'-ia!  Gczt^'ie  After  publicatiop  of  an 
application  under  section  1(a)  or  44  of 
the  Act  the  exarrtr.t-r  rray,  with  the 
permission  cf  the  Commssio.npr 
exerrise  jurisdiction  over  'he 
application.  After  publication  of  an 
application  under  section  1(b)  of  the 
.'\>  t.  the  examiner  may  exercise 
I'.iiisdiction  over  the  application  after 
ihi'  date  of  mailing  of  the  notice  of 
allowance  under  section  1.3|h)(2)  of  the 
Act.  .After  publication  and  pror  'o  the 
dite  of  mailing  of  a  notice  of  allowance 
m  an  application  under  section  lib),  the 
examiner  may.  with  the  permission  of 
the  Commissioner,  exercise  iiirisd'C'ior. 
O'er  the  application.  ■«  [After 
publication  or  allowance  the  exam.iner 
may  exercise  juriadiction  over  an 
application  by  special  authority  from  the 
Commissioner  ] 

(b)  ►After  publication,  but  before  the 
printing  of  the  certificate  of  registration 
in  an  application  under  section  1(a)  or 
44  of  the  Act.  or  before  the  printing  of 
the  notice  of  allowance  in  an  application 
under  section  1(b)  of  the  Act.  an 
application  which  is  not  the  subjecf  of 
an  ir'er  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board  may 
be  amended  if  the  amendment  does  not 
necessitate  repubbca'ion  of  the  mark  or 
i8SU'<"..p  of  jn  Office  action.  Otherwise 
an  amendment  to  such  an  application 
may  De  submitted  only  upon  petition  to 
the  Commissioner  to  restore  junsdiction 
of  the  application  to  the  examiner  for 
consideration  of  the  amendment  and 
fiir'her  cxa.-r'.ination.  The  amendment  of 
an  application  which  is  the  subject  of  an 
inter  partes  proceeding  before  the  Board 
IS  governed  by  }  2.133.-^  [Amendments 
may  be  made  after  the  ajlowance  of  an 
application  if  the  certificate  has  not 
been  printed,  on  the  recommendation  of 
the  examiner  approved  by  the 
Commissioner,  without  withdrawing  the 
allowance  ] 
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41.  Section  2.86  is  proposetl  to  be 
revised  to  read  as  follows: 

^  2.S6     »-  Application  may  include  muitlpi* 
goods  or  scrvicaa  compfitAd  In  single  class 
or  multiple  classes.  ■*  [Plurality  of  goods  or 
Kervices  comprised  In  tlr^gle  class  may  be 
covered  by  single  application.] 

►  (a)  An-*  [A  single]  application 
may  recite  ►more  than  one  item'*  [a 
plurality]  of  goods,  or  ►more  than  one 
service,'*  [a  plurality  of  services,] 
comprised  in  a  single  class,  provided  the 
►  goods  or  services  are  specfically 
identified  and  the  applicant  either  has 
used  the  mark  on  or  in  connection  with 
all  of  the  goods  or  services  specified,  or 
has  a  bona  fide  intention  to  use  the 
mark  on  or  in  connection  with  all  of  the 
goods  or  services  specified.'* 
[particular  identification  of  each  of  the 
goods  or  services  be  stated  and  the 
mark  has  actually  been  used  on  or  in 
connection  with  all  of  the  g.x)ds  or  in 
connection  with  all  of  the  servu  es 
speciHi'd  ] 

►  (bj  \n.  application  dlsu  may  be  filed 
to  register  the  same  mark  for  goods  and/ 
or  services  comprsed  m  mul'iple 
classes,  provided  the  goods  or  services 
are  specifically  identified,  a  fee  equaling 
the  sum  of  the  fees  for  filing  an 
application  in  each  class  is  submitted. 
and  the  application  includes  either  dates 
of  use  and  two  spcci.mens  for  each  class, 
or  a  statement  of  a  bona  fide  intention 
to  use  the  mark  on  or  in  connection  with 
all  of  the  xoods  or  services  specified  in 
each  cidss.  An  amendment  to  allege  use 
under  §  2.76  or  a  statement  of  use  under 
S  2.8fl,  filed  in  a  multiple  class 
application  under  section  1(b)  of  the 
Act.  must  include,  for  each  clasa,  the 
required  t'ee,  dates  of  use  and  two 
specimens  A  si.-gle  certificate  of 
rogistrstion  for  the  mark  shall  be  issued. 

(c)  The  applicant  may  not  allege  use 
as  to  certain  goods  or  services  and  a 
bona  fide  intention  to  use  as  to  other 
goods  or  services  in  the  same 
application,  regardless  of  the  number  of 
rlasses  contained  therein 

42  Section  2.8''  is  proposed  to  be 
reMsed  to  read  a.s  follows: 

^  2.87    ►  Dividing  an  application. ■« 
[Combined  applications.] 

►  ia)  .An  application  may  be 
physically  divided  into  two  or  more 
separate  applications  upon  submission 
by  the  applicant  of  a  request  therefor,  in 
accordance  with  paragraph  (c)  of  this 
section.  In  the  case  of  a  request  to 
divide  out  some,  but  not  all.  of  the  goods 
or  services  in  a  class,  a  fee  for  each  new 
separate  application  to  be  created  by 
the  division  must  be  submi't'-'d.  Any 
outstanding  time  period  for  action  by  the 
apphcant  in  the  original  application  at 


the  time  of  the  division  will  be 
applicable  to  each  new  separate 
application  created  by  the  division  '* 
[An  application  also  mny  be  filed  to 
register  the  same  mark  for  any  or  all  of 
the  goods  and/or  services  upon  or  in 
connection  with  which  the  mark  is 
notually  used  and  which  fall  within  a 
plurality  of  classes.  Howevc.  d4tes  of 
use  for  each  rla.ss.  five  specimens  for 
each  class,  and  a  fee  equaling  the  sum  of 
the  fees  for  filing  an  application  in  eat  h 
class  are  req-iired.  A  single  certifirjite  of 
registration  for  the  mark  may  be 
issued] 

►  (b)  A  request  to  divide  an 
application  may  be  filed  at  any  timt- 
between  the  filing  of  the  application  and 
the  date  the  examiner  approves  the 
mark  for  publication  or  the  dale  of 
expir-ition  of  the  six-m"nth  response 
period  af'er  issuance  of  a  final  action:  or 
du.-ing  cTi  opposition,  upon  motion 
granted  by  the  Trademark  Trial  and 
Appeal  Board.  Additionally,  a  request  to 
divide  an  application  under  section  1(b) 
of  the  Act  may  be  filed  with  a  statement 
of  use  under  §  2.88  or  at  any  time 
between  the  filing  of  a  statement  of  use 
and  the  date  the  examiner  approves  the 
mark  for  registration  or  the  date  of 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action. 

(c)  A  request  to  divide  an  application 
should  be  made  in  a  separate  paper 
from  any  other  amendment  or  response 
in  the  application,  and  should  be 
entitled,  at  the  top  of  the  first  page  of  the 
paper,  "Request  to  divide 
application."'* 

43.  A  new  undesignated  center 
heading,  and  two  new  sections 
thereunder,  designated  55  2.88  and  2.a9. 
are  proposed  to  be  added  to  read  as 
follows: 

►  Post  Notice  of  Allowance 

9  2.84    FHing  stateiwem  of  use  after  notice 
of  allowance. 

(a)  In  an  application  under  section 
1(b)  of  the  Act.  a  statement  of  use. 
required  under  section  1(d)  of  the  Act. 
must  be  filed  within  six  months  after  the 
date  of  mailing  of  a  notice  of  allowance 
under  section  13(b)(2)  of  the  Act.  or 
within  an  extension  of  time  granted 
under  5  2.89.  A  statement  of  use  that  is 
filed  prior  to  the  date  of  mailing  of  a 
notice  of  allowance  is  premature,  will 
not  be  considered,  and  will  be  returned 
to  the  applicant. 

(b)  A  statement  of  use  must  include: 
(1)  A  verified  statement  that  the 

applicant  is  believed  to  be  the  owner  of 
the  mark  sought  to  be  registered  and 
that  the  mark  is  in  use  in  commerce. 
specifying  the  date  of  the  applicant's 
first  use  of  the  mark  and  first  use  of  the 


mark  in  commerce,  the  type  of 
commerce,  those  goods  or  services 
specified  in  the  notice  of  allowance  on 
or  in  connection  with  which  the  mark  is 
in  use  in  commerce  and  the  mode  or 
manner  in  which  the  mark  is  used  on  or 
in  connection  with  such  goods  or 
services; 

[2]  Two  specimens  or  facsimiles, 
conforming  to  the  requirements  of 
§§  2.56,  2.57  and  2.58.  of  the  mark  as 
used  in  commerce:  and 

(3)  The  fee  prescribed  in  §  2.8. 

(ci  The  statement  of  use  may  only  be 
filed  when  the  applicant  has  made  use 
of  the  mark  in  commerce  on  or  in 
connection  with  all  of  the  goods  or 
ser\ices.  as  specified  in  the  notice  of 
allowance  for  which  applicant  will  seek 
registration  in  that  application,  unless 
the  statement  of  use  is  accompanied  by 
a  request  in  accordance  with  §  2.87  to 
divide  out  from  the  application  the 
goods  or  services  to  which  the  statement 
of  use  pertains.  If  more  than  one  item  of 
goods  or  services  is  specified  in  the 
statement  of  use,  the  dates  of  use 
required  in  paragraph  (b)(1)  of  this 
section  need  be  for  only  one  of  the  items 
specified,  provided  the  particular  item  to 
which  the  dates  apply  is  designated. 

(d)  A  statement  of  use  must  be  made 
in  a  separate  paper  fttim  any  other  filing 
in  the  application  and  should  be 
entitled,  at  the  top  of  the  first  page  of  the 
paper,  "Statement  of  use  under  5  2.88." 
If  the  statement  of  use  is  not  made  in  a 
separate  paper  it  will  not  be  considered 
and  the  fee  will  be  refunded. 

(e)  A  statement  of  use  that  is  filed 
within  a  permitted  period  of  time  after 
the  date  of  mailing  of  the  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act  will  be  examined  if  it  is  made  in  a 
separate  paper  and  includes: 

(1)  The  fee  prescribed  in  §  2.6; 

(2)  At  least  one  specimen  or  facsimile 
of  the  mark  as  used  in  commerce; 

(3)  A  verification  or  declaration 
signed  by  the  applicant  staii^.g  that  the 
mark  is  in  use  in  commerf  a  and 
specifying  the  date  of  the  applicants 
first  use  of  the  mark  in  commerce  and 
the  goods  or  services  on  or  in 
connection  with  which  the  mark  is  used 
in  commerce. 

(f)  If  the  statement  of  use  does  not 
comply  with  ail  of  the  requirements  of 
paragraph  (e)  of  this  section,  applicant 
will  be  notified  of  the  deficiency.  If  the 
lime  pprmitted  for  applicant  to  file  a 
statement  of  use  has  not  expired, 
applicant  may  correct  the  deficiency. 
After  the  filing  of  a  statement  of  use 
during  a  pe.-milted  time  period  for  such 
filing,  the  applicant  may  not  Withdraw 
the  statement  to  return  to  the  previous 
status  of  fiwaiting  submission  of  a 
statement  of  use. 


(g)  If  the  statement  of  u.se  is  filed 
within  a  permitted  peiiod  of  time  after 
the  date  of  mailing  of  the  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act  and  complies  with  all  of  the 
requirements  of  paragraph  (e)  of  this 
section,  it  will  be  examined  in 
accordance  with  §§  2.61  through  2.69.  If. 
as  a  result  of  the  examination  of  the 
statement  of  use,  applicant  is  found  not 
entitled  to  registration,  applicant  will  be 
so  notified  and  advised  of  the  reasons 
and  of  any  formal  requirements  or 
objections.  If  the  statement  of  use  is 
acceptable  in  all  respects,  the  applicant 
wil!  be  notified  of  its  acceptance. 

(h)  A  statement  of  use  that  includes 
all  of  the  elements  specified  in 
paragraph  (e)  of  this  section  may  be 
amended  in  accordance  wi*h  §§2  .59 
and  2.71  through  2,75 

{i)(l)  The  goods  or  services  specified 
in  a  statement  of  use  must  conform  to 
those  goods  or  senices  identified  in  the 
notice  of  allowance.  If  appropriate,  an 
applicant  may  specify  the  goods  or 
services  by  stating  "tihose  goods  or 
services  identified  in  the  notice  of 
allowance"  or  "those  goods  or  services 
identified  in  the  notice  of  allowance 
except  •  •  •"  followed  by  an 
identification  of  the  goods  or  services  to 
be  deleted. 

(2)  If  any  goods  or  services  specified 
in  the  notice  of  allowance  are  omitted 
from  the  identification  of  goods  or 
services  in  the  statement  of  use.  the 
examiner  shall  inquire  about  the 
discrepancy  and  permit  the  applicant  to 
amend  the  statement  of  use  to  include 
any  omitted  goods  or  sen,  ices,  provided 
that  the  amendment  is  supported  by  a 
verification  that  the  mark  was  in  use  in 
commerce,  on  or  in  connection  with 
each  of  the  goods  or  services  sought  to 
be  included,  prior  lo  the  expiration  of 
the  time  allowed  to  applicant  for  filing  a 
statement  of  use, 

(3)  The  staiement  of  use  may  be 
accompanied  by  a  separate  request  to 
amend  the  identification  of  goods  or 
services  in  the  application,  as  stated  in 
the  notice  of  allowance,  in  accordance 
with  §  2  7i(b|. 

(jj  The  m.ark  shown  in  the  specimens 
.submitted  with  the  statement  of  use 
mu.st  be  materially  the  same  as  the  mark 
depicted  in  the  drawing  of  record. 

(k)  The  statement  of  use  may  be 
accompanied  by  a  separate  request  lo 
amend  the  drawing  in  the  application,  in 
accordance  with  5§  2.51  and  2.72. 

(I)  The  failure  to  timely  file  a 
statement  of  use  which  includes  all  of 
the  elements  specified  in  paragraph  (e) 
of  this  section,  after  the  date  of  mailing 
of  a  notice  of  allowance  under  section 
13(bj{2)  of  the  Act.  shall  result  in  the 
abandonment  of  the  application. 


J  2,89     Extensions  ct  ten*  •(:>•  fii'n.j  .* 
Statement  of  use 

(a)  The  applicant  may  request  a  six- 
month  extension  of  time  to  file  the 
statement  of  use  required  under  5  2.88 
by  submitting: 

(1)  A  written  request,  before  the 
expiration  of  the  six-month  period 
following  the  date  of  mailing  of  a  notice 
of  allowance  under  section  13(b)(2)  of 
the  Act: 

(2)  The  fee  prescribed  in  §  2.6;  and 

(3)  A  verified  statement  by  the 
applicant  that  the  applicant  has  a 
continued  bona  fide  intention  to  use  the 
mark  in  commerce,  specifying  those 
goods  or  services  identified  in  the  notice 
of  allowance  on  or  in  connection  with 
which  the  applicant  has  a  continued 
bona  fide  intention  to  use  the  mark  in 
commerce. 

(b)  The  applicant  may  request  further 
six-month  extensions  of  time  for  filing 
the  statement  of  use  by  submitting: 

(1)  A  written  request  prior  to  the 
expiration  of  a  previously  granted 
extension  of  time: 

(2)  The  fee  prescribed  in  5  2.6; 

(3)  A  verified  statement  by  the 
applicant  that  the  applicant  has  a 
continued  bona  fide  intention  to  use  the 
mark  in  commerce,  specifying  those 
goods  or  services  identified  in  the  notice 
of  allowance  on  or  in  connection  with 
which  the  applicant  has  a  continued 
bona  fide  intention  to  use  the  mark  in 
commerce;  and 

(4)  A  showing  of  good  cause,  as 
specified  in  section  (d)  of  this 
paragraph. 

(c)  Extensions  of  time  under 
paragraph  (b)  of  this  section  wU  be 
granted  only  in  six-month  increments 
and  may  not  aggregate  more  than  24 
months. 

(d)  The  showing  required  by 
paragraph  (b)(4)  of  this  section  must 
include: 

(1)  An  allegation  that  the  applicant 
has  not  yet  made  use  of  the  mark  in 
commerce  on  all  the  goods  or  services 
specified  in  the  notice  of  allowance  on 
or  in  connection  with  which  the 
applicant  has  a  continued  bona  fide 
intention  to  use  the  mark  in  commerce, 
and 

(2)  A  statement  of  facts  demonstrating 
ongoing  efforts  to  make  use  of  the  mark 
in  commerce  on  or  in  connection  with 
each  of  the  goods  or  services  specified 
in  the  verified  statement  of  continued 
bona  fide  intention  to  use  required 
under  paragraph  (b)  of  this  section. 
Those  efforts  may  include,  without 
limitation,  product  or  service  research  or 
development,  market  research, 
manufacturing  activities,  promotional 
activities,  steps  to  acquire  distributors, 
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steps  to  obtain  required  govemmentiil 

approval,  or  other  similar  activities,  in 
the  rti!erndti\e,  a  satisfactory 
expldndtion  for  the  failure  to  nuAe  such 
f'fforts  n-.ust  !)e  submitted 

[t")(ll  A:  'he  tirr-.p  of  (he  fil.ng  of  d 
stdtement  of  use,  or  during  any  ijnie 
remdining  in  the  existing  period  for  filinij 
d  statement  of  use,  applicant  may  file 
oRf'  req',iest,  in  d(;r,ordani.e  with 
parigriph  I  a )  or  (ii)  of 'his  section,  for  a 
six-month  extension  of  time  fur  filing  a 
statement  of  use,  provided  that  the  tin-- 
reijiiested  would  not  extend  he>ond  36 
months  from  the  date  of  mailing  of  the 
no'ife  of  allowance  Thereafter, 
applicant  may  not  request  apy  f'i!"*hcr 
extc'ns',ons  of  time 

(21  In  lieu  of  the  allegj'ions  required 
for  a  showing  of  good  cause  under 
paragraph  (dj  of  this  section,  applu.i"; 
m,ay  show  «ood  cause  in  a  request  filed 
pursuant  to  paragraph  (el(l)  of  'his 
section  by  asserting  that  applicant 
bi!l:eves  'h  it  it  has  cvnie  valid  use  of 
t.'ie  mark  in  commerce,  as  evidenced  by 
th.'  subin!'t»>d  statement  of  use.  but  that 
if  the  statement  of  use  is  found  by  the 
Patent  and  T'adpm.i-k  Office  to  be 
faiallv  defective,  appbcanl  will  need 
addi'ionai  time  in  which  to  fiic  a  n»'w 
statement  nf  use 

n  I'he  goods  or  services  specified  in  a 
request  for  an  extension  of  time  for 
filing  a  stat(;ment  infuse  m.ust  conform  to 
those  goods  or  services  identified  ;n  '.>-•.(• 
notice  of  rillowance  Any  goods  or 
s", Vices  spt"  fif'd  in  the  notice  of 
ailowance  which  are  omitted  from  the 
identification  of  goods  or  services  in  the 
reqccst  for  ext^'nsion  of  time  will  be 
presunKMJ  to  be  deleted  and  the 
applicant  may  not  thereafter  request 
that  the  deleted  goods  or  services  be 
reinserted  in  the  application.  If 
appropriati'    in  applicant  may  specify 
the  i;oods  or  servir^es  by  stating  "those 
goods  or  services  identified  in  the  notice 
of  ai'in\,ni,,c  ■  or    thijse  goods  or 
sc,-v  ;,..'s  id^c'itiiied  in  the  notice  of 

allow, incf  fxcept followed  *iv  an 

identificd'mn  i;t  th>'  goodb  or  Si'rvK.cs  to 
be  deie'ed 

l«j  rhe  applicant  will  be  notified  of 
the  grant  or  denial  of  a  request  for  an 
extension  of  time.  Failure  to  notify  the 
applicant  of  the  grant  or  denial  of  the 
reciuesl  prior  to  the  expiration  of  the 
existing  ptiriod  or  requested  extension 
does  not  relieve  the  applicant  of  the 
respoiisibili'y  of  timely  filing  a 
statement  of  use  under  {  2.88  if,  after 
deni.il  of  an  extension  request,  there  is 
time  remaining  in  the  existing  six  month 
period  for  filing  a  statement  of  use, 
appliujnt  may  submit  a  subst.iute 
rv-quest  for  exten.sion  of  time  Otherwise 
the  only  recourse  availaiiie  aftfr  denial 
of  a  request  tor  an  extension  of  lime  is  a 
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peMion  to  the  Commissioner  in 
accordance  with  §§  2.66  or  2.146.  A 
;  iC.'Min  fV'-m  the  denial  of  a  request  for 

an  •■x'ension  of  time  to  file  a  statement 
of  c- '  sh.iu  \h'  filed  withii  one  month 
from  the  date  of  mailing  of  the  denial  of 
tlu-  request.-^ 

44.  Section  2.M  is  proposed  to  be 
it'tiended  by  revising  paragraph  (g'  and 
ai!i,ling  new  para><raph  !hi  to  read  .,is 

1 !  I !  i  I  i  ■i\-  s 

;  2.99     Application  to  register  m 
concurrent  user 

(g)  Registrations  and  applications  to 
register  on  the  Suppie-mental  Register 
and  registrations  under  the  .A>.t  of  1920 
are  not  subject  to  concurrent  use 
registration  proceedings.^  Applications 
to  register  under  section  1(b)  of  the  Act 
of  1948  are  subject  to  concurrent  use 
registration  proceedings  only  after  an 
acceptable  amendment  to  allege  use 
under  {  2.76  or  statement  of  use  under 
S  2.88  has  been  filed. 

(h)  The  Trademark  Trial  and  Appeal 
Board  will  consider  and  determune 
concurrent  use  rights  only  m  the  context 
of  a  concurrent  use  r^'g  stintion 
proceeding.-^ 

45.  Section  2.101  is  proposed  to  be 
amended  by  revising  paragMph  (b)  to 
itad  fis  follows: 

5  2  lUI     Filing  an  opposition. 

(b)  Any  »■  entity  which  -^  [person 
who]  believes  that  ►  it  .4  [he]  would 
be  damaged  by  the  registration  of  a 
mark  on  the  Principal  Register  may 
oppose  the  same  by  filing  an  opposition 
►  .  ^  which  should  be  addressed  to  the 
Trademark  Trial  and  Appeal  Boaid 

►  The  opposition  need  not  be 
verified,  and  may  be  signed  by  the 
opposer  or  the  npposer's  attorney  or 
other  authorized  representative.'^ 

•  •         t         •         « 

46.  Section  2.111  is  proposed  to  be 
amended  by  revising  paragrarh  'h)  to 
read  as  follows: 

52111     Filing  petition  for  cancellation. 

•  «  •  •  . 

(b)  Any  ^  entity  whicn  m  [p«'rbon 
who]  believes  that  ►  it  •«  [he]  is  or 
will  be  damaged  by  a  registrati  in  may 
file  a  petition,  which  should  be 
addressed  to  the  Tra(iemark  Trial  and 
Appeal  Board,  to  caiu  el  the  reg.^tration 
in  ►  whole  or  in  part,  ^  [its  entirety  or 
for  each  class  in  the  registration 
specified  in  the  petition]  >■  The 
petition  need  not  be  verified,  and  may 
be  signed  by  the  petitioner  or  the 
petitioners  attorney  or  other  auihorized 
repre8t>nt,itive    '^  The  petition  may  be 
f'icd  a'  any  rme  m  the  case  of 


registrations  on  the  Supplemental 
Register  or  under  the  Act  of  1920,  or 
registrations  under  the  Act  of  18ai  or  the 
Act  of  1905  which  have  not  been 
published  under  section  12(c)  of  the  Act, 
or  on  any  ground  specified  in  section 
14(c)  or  (e)  of  the  Act.  In  all  other  cases 
the  petition  and  the  required  fee  must  be 
filed  within  five  years  from  the  date  of 
registration  of  the  mark  under  the  Act  or 
from  the  date  of  publication  under 
section  12(c)  of  the  Act. 

*  •  •  •  • 

47.  Section  2.129  is  proposed  to  be 
amended  by  adding  new  paragraph  |d) 
to  read  as  follows: 

§  2. 1 29    Oral  arcumerrt;  reconsideration. 

•  •  •  *  * 

►  (dj  When  a  party  to  an  inter  p.irtes 
proceeding  before  the  Trademark  Trial 
and  Appeal  Board  cannot  prevail 
witliout  establishing  constructive  use 
pursuant  to  section  7(c)  of  the  Act  in  an 
application  under  section  1(b)  of  the 
Act.  the  Board  will  enter  a  declaratory 
judgment  in  favor  of  that  party,  subject 
to  the  party's  establishment  of 
constructive  use.  The  time  for  filing  an 
appeal  or  for  commencing  a  civil  action 
under  section  21  of  the  Act  shall  run 
from  the  date  of  the  entry  of  the 
declaratory  judgment.  -^ 

48,  Section  2.133  is  proposed  to  be 
revised  to  read  as  follows: 

§2.133    Amendment  of  application  or 
registration  during  proceedings. 

►  (d)'*  An  applii:a!ion  involved  in  a 
proceeding  may  not  be  amended  in 
subitance  nor  mav  a  registration  be 
amended  or  disclaim.ed  in  part,  except 
with  the  ,:onsent  of  the  other  party  nr 
parties  and  the  approval  of  the 
Trademark  Trial  and  Appeal  Board,  or 
except  upon  motion. 

►  (h)  If,  in  an  inter  partes  proceeding, 
the  Trademark  Trial  and  Appeal  Board 
finds  that  a  party  whose  application  or 
rtgist! atlon  is  the  subject  of  the 
proceeding  is  not  entitled  to  registration 
in  the  absence  of  a  specified  restriction 
to  the  involved  application  or 
registration,  the  Board  will  allow  the 
party  time  in  which  to  file  a  request  that 
the  application  or  registration  be 
amended  to  conform  to  the  findings  of 
the  Board,  failing  which  judgment  will 
be  entered  against  the  party 

(c)  Geographic  limitations  will  be 
considered  and  determined  by  the 
Trademark  Trial  and  Appeal  Board  only 
in  the  context  of  a  concurrent  use 
registration  proceeding, 

(d)  A  plaintiffs  pleaded  registration 
will  not  be  restricted  in  the  absence  of  a 
counterclaim  to  cancel  the  registration 
in  whole  or  in  part,  except  that  a 


counterclaim  need  not  be  filed  if  the 
registration  is  the  subject  of  another 
proceeding  between  the  same  parties  or 
anyone  in  privity  ther.nvith  •« 

49.  Section  2.161  is  prtjposed  to  be 
revispd  to  read  as  follows 

§  2.161    Cancellation  for  failure  to  file 
affidavit  or  declaration  during  sixtti  year. 

An\  r"gistra:ion  under  ;h.  provisions 
of  the  .Act  and  an\  reKistra"on 
published  under  the  provisions  of 
section  12(c)  of  the  Act  (§  2.153)  shall  be 
cancelled  as  to  any  ►goods  or  services 
recited-*  [clas.s]  in  the  registration  at 
the  end  of  six  years  following  the  date 
of  registration  or  the  date  of  such 
publication,  unless  within  one  year  next 
preceding  the  expiration  of  such  six 
years  the  registiant  .shall  file  in  the 
Patent  and  Trademark  Office  an 
affidavit  or  declaration  in  accordan.  »■ 
with  §  2,20  ►setting  forth  those  goods  or 
services  recited  in  the  registration  on  or 
in  connection  with  which  the  mark  is  in 
use  in  commerce  and  attaching  a 
specimen  or  facsimile  showing  current 
use  of  the  mark,  or  an  affidavit  or 
declaration  under  §  2.20-*  [showing 
that  said  mark  is  in  use  in  commerce  as 
to  such  class  or]  showing  thai  its 
nonuse  as  to  ►any  ]^)ods  or  se.'vices 
recited  in  the  registration -«  [such 
class]  is  due  to  special  ciicumstances 
which  excuse  such  nonuse  and  is  not 
due  to  any  intention  to  abandon  the 
mark[.]^  as  to  those  goods  or 
services, '* 

50.  Section  2.162  is  proposed  to  be 
amended  by  revising  paragraphs  (e).  |f). 
and  (g)  to  read  as  follows: 

§  2. 162    Requirements  for  affidavit  ot 
declaration  during  sIxtti  year. 
•         •         •         .         . 

|e)  State  that  the  registernd  mark  is  in 
use  in  commerce  ►.  list  the  goods  or 
services  recited  in  the  registration  on  or 
in  connection  with  which  the  maik  is  in 
use  in  commerce..*  and  specify  the 
nature  of  such  commen  e  (except  under 
parag'-aph  (11  of  this  section).  The 
staiemf-nt  must  be  ►accompanied  by  a 
specimen  or  fai  simile,  for  each  class  of 
goods  or  services,  showing  current  use 
of  the  mark.  If  the  specimen  or  facsimile 
IS  found  to  be  deficient,  a  substitute 
specimen  or  fai  simile  min  be  submitted 
and  considered  even  though  filed  after 
the  sixth  year  has  expired,  prnvid'^d  it  is 
supported  by  an  affidavit  or  declaration 
pursuant  to  §  2,20  verifying  that  the 
specimen  or  facsimile  was  in  use  in 
commerce  prior  to  the  expiration  of  the 
sixth  vear:  •*  [supported  by  evidence 
which  shows  that  the  mark  is  in  use.  and 
normally  such  evidence  consists  of  a 
specimen  or  a  facsimile  specimen  which 
is  currently  in  use  or  a  statement  of 


facts  concerning  use.  The  supporting 
evidence  should  be  submitted  with  the 
affidavit  or  declaration,  but  if  it  is  not  or 
if  the  evidence  submitted  is  found  to  be 
deficient,  the  evidence,  or  further 
evidence,  may  be  submitted  and 
considered  even  though  filed  after  the 
sixth  year  has  expired;] 

(f)  If  the  registered  mark  is  not  in  use 
in  commerce [.]  ►  on  or  in  connection 
with  the  goods  or  services  recited  in  the 
registration.  ■*  recite  facts  to  show  that 
nonuse  ►  as  to  those  goods  or  services 
•*  is  due  to  special  circumstances  which 
excuse  such  nonuse  and  is  not  due  to 
any  intention  to  abandon  the  mark[.] 
as  to  those  goods  or  services.  If  the  facts 
recited  are  found  ►  insufficient,  •*  [not 
to  be  sufficient.]  further  evidence  or 
explanation  may  be  submitted  and 
considered  even  though  filed  after  the 
sixth  year  has  expired;  and 

(g)  Contain  the  statement  of  use  in 
commerce  or  statement  as  to  nonuse 
and  appropiiate  ►  specimen  or 
facsimile,  .*  [evidence,]  as  required  in 
paragraphs  (e)  and  (f)  of  this  section,  for 
each  cl.iss  to  which  the  affidavit  or 
declaration  pertains  in  this  registration. 

51  Section  2.181  is  revised  to  read  as 

follows: 

5  2.181     Term  of  original  registrations  and 
renewals. 

(aj  ►!! ].*  Registrations  issued  under 
the  Act,  ►prior  to  November  16. 1989,-* 
whether  on  the  Principal  Register  or  on 
the  Supplemental  Register,  remain  in 
force  for  twenty  years[,]  ►from  their 
date  of  issue  or  renewal,  ii  that  date  is 
prior  to  November  16. 1989,-*  and  may 
be  renewed  for  periods  of  ►  ten  •* 
[twenty]  years  from  the  expiring 
period  unless  previously  cancelled  or 
surrendered. 

►  (2)  Registrations  issued  under  the 
Act  on  or  efter  November  16, 1989, 
whether  on  the  Principal  Register  or  on 
the  Supplemental  Register,  remain  in 
force  for  fen  years,  and  may  be  renewed 
for  periods  of  ten  years  from  the 
expiring  period  unless  previously 
cam  died  or  surrendered.-* 
•        •         ♦        •         # 

52.  Section  2,185|a)(l)  is  ptoposed  to 
be  revised  to  read  as  follows: 

$2,185    Requirements  'or  assig-ments, 

(a)   •    •    • 

(1)  ►  (i)  In  the  case  of  a  registration, 
the-*  [The]  certificate  of  registration  is 
identified  in  the  assignment 

►  document-*  by  the  certificate  number 

►  and  the  date  of  registration,-*  [(the 
date  of  registration  should  also  be 
given),]  or,  ►if  the  mark  which  is  the 
subject  of  the  registration  and  the  goods 
or  services  to  which  the  registration 
pertains  are  identified  in  the  assignment 


document  (or  the  assignment  is  of  all 
registrations  owned  by  the  assignor),  the 
certin»::afe  number  is  identified  in  a 
transmittal  letter  or  attachment  which  is 
not  incorporated  in  the  assignment 
document,  in  which  case  such  letter  or 
attachment  shall  become  part  of  the 
record  of  the  assignment  in  the  Patent 
and  Trademark  Office;  or-*  [the 
application  for  registration  shall  have 
been  first  filed  in  the  Patent  and 
Trademark  Office  and  the  application  is 
identified  in  the  assignment  by  serial 
number  (the  date  of  filing  should  also  be 
given):] 

►  (ii)  In  the  case  of  an  applicaticjn,  the 
application  for  registration  shall  hnvf 
been  first  filed  in  the  Patent  and 
Trademark  Offii^  and  the  applicatum  is 
identified  in  the  assignment  document 
by  serial  number  and  the  filing  date.  or. 
if  the  mark  which  is  the  subject  of  the 
application  and  the  goods  or  services  to 
which  the  application  pertains  are 
identified  in  the  assignment  document 
(or  (he  assignment  is  of  all  appiicaiions 
owned  by  the  assignor),  the  serial 
number  is  identified  in  a  transmittal 
letter  or  attachment  which  is  not 
incorporated  in  the  assignment 
document,  in  which  case  such  letter  or 
attachment  shall  become  part  of  the 
record  of  the  assignment  in  the  Patent 
and  Trademark  Office;  or  if  an 
assignment  is  executed  concurrently 
with  or  subsequent  to  the  execution  of 
an  application  but  before  the  applii^tiun 
is  filed  or  before  its  serial  number  and 
filing  date  are  ascertained,  it  should 
adequately  identify  the  application  by 
its  date  of  execution,  name  of  the 
applicant  mark,  and  goods  or 
serv^ices:-* 
•         •        •         .         , 

53.  Section  2.187  is  proposed  to  \w 
revised  to  read  as  follows: 

§  2.187    Certificate  of  registration  may 
issue  to  assignee. 

The  certificate  of  registration  may  bf 
issued  to  the  assignee  of  the  applicant. 
or  in  a  new  name  of  applicant,  [and 
tertincale  of  registration  will  be  so 
issued]  provided  ►that  such  parl> 
makes  a  written  request  therefor  in  fhn 
application  record,  by  the  time  the 
application  is  being  prepared  for 
issuance  of  the  certificate  of  registration, 
and-*  an  appropriate  document  is  of 
record  in  the  Assignment  Division  of  the 
Patent  and  Trademark  Office  ►.-*  [no 
later  than  the  time  the  notice  of 
publication  is  mailed,  or  if]  ►!)  ihi- 
assignment  or  name  change-*  [sui  h] 
document  is  not  of  record [.]  ►in  the 
Assignment  Division,-*  then  ►ihe 
written  request  must  state-*  [if  a 
statement]  that  such  document  h.i» 
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20  CFR  Paris  626,  et  ai 

Job  Training  Partnership  Act: 
Redesignation  and  Revision  of 
Regulations  for  Job  Corps  Proarsn! 
under  Title  IV-B.  and  Remova!  of 
Comprehensive  Employment  and   Trri! 
Act  Regulations.  Proposed  Rule 
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DEPARTMENT  Of  tJVBOR 

Empk>ym«nt  and  Training 
Administration 

20  CFR  Parts  626.  636,  638,  675.  676, 
677,  678,  679.  680.  684.  685,  688,  and 
689 

Job  Training  Partnerstiip  Act; 
Radasignation  and  Revision  of 
Ragutations  for  Job  Corps  Program 
Under  THle  IV-B;  and  Removal  of 
Comprebenslva  Empioymant  and 
Training  Act  Ragutations 

AOENCY:  Frnpic;.  rif  ri?  <i'\\  Trfdnira 
Administra'.on.  Ldbor. 

ACTION:  Proposed  rule. 


SiiaUNANV:  The  Employment  and 
Training  Administration  of  the 
Department  of  Ldt'or  proposes  to  rev  ise 
and  redesignate  the  res-j'.ations  for  the 
operation  of  the  fob  Corps.  The 
proposed  rule  updates  legal  citations 
and  establishes  a  new,  streamlined. 
system  of  procedures  fcr  implementing^ 
the  [ob  Corps  program  The  proposed 
rule  also  removes  obsolete  re'^uldtions 
which  had  been  pro"",Li!sated  under  the 
repealed  Comprehf  ^  vp  Frr,p'(i\  tp-^* 
and  Training  Act. 

DATC:  Written  comments  are  invited 
from,  interested  parties.  Comments  must 
be  received  on  or  before  June  5, 1989. 

ADDRESS:  U  ritten  comments  shall  be 
mailed  or  delivered  to  the  Assistant 
Secretary  for  Employment  and  Training. 
VS.  Department  of  Labor.  Room  N4510. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Attention. 
Director.  Office  of  Job  Corps 

Commenters  wishing  an 
dcknowledgement  of  receipt  of  their 
r  jT.ments  must  submit  them  by  certified 
rnnil  return  receipt  requested. 
FOB  FURTHER  INFORMATION  CONTACT: 
V!-  TiT.iit.-.;.  F  Sull.\ an.  Chief.  Division 
of  ^*-  'j';im.  Planning  and  Development. 
Ofi'ce  0^  |r '-  Cw-ps.  Fmployment  and 
T'a.,Ti,^S  AJ-i:,-'s-:„'  on.  U.S. 
Dep.i-,T:e,-:  o'  I .,-...-  R.-i^n  N4510,  200 
Cor.stitLi'.on  A,tn-.e.  \  ^\  ,.  Washington, 
DC  20210.  Telephone:  (202)  535-0556 
(;b  s  I";  no'  ^  tr'l'  f^ep  r>:,.'-iher|. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  E.T.pl'jyment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  proposes  to  revise  and 
redesignate  the  regulations  for  the 
operation  of  the  |nb  Corps.  The 
proposed  rule  will  update  legal  citations 
and  establish  a  new.  sn^  ir^i    i  •  ■ 
system  of  procedures  f"-  k^  pi-  r'rnting 
'he  |oh  Corps  proiJ:  <n. 


The  ioh  Corps  Program 

The  Job  Training  Partnership  Act 
(JTPA  or  the  Act)  wds  enacted  in  1982  to 
establish  programs  to  prepare  youth  and 
unskilled  adults  for  entry  into  the  labor 
force  and  to  afford  job  training  to  those 
economically  disadvantaged  individuals 
and  other  individuals  facing  serious 
barriers  to  employment,  who  are  m 
''pecial  need  of  such  training  to  obtain 
productive  employment.  Public  Law  9~- 
««.  96  Stat.  1322  (October  12. 1982),  as 
amended:  29  U.S.C.  1501  et  seq.  JTPA 
replaced  and  repealed  the  prior 
Comprehe'^'.'ve  Er^iilcvrnen*  and 
Training  A(.' 'CFT A'  Cuh  L.  9V203,  87 
Stat.  839  (December  M.  urj).  as 
amended,  fTPA  l84ta:hn 

The  lob  Corps.  Huthorize(i  u:ider  Title 
IV-B  of  fTPA.  IS  a  na';ond!  program  for 
e<;onomically  disadv^ntaaed  ^oung  men 
,ind  women.  29  L',S  C  1tt91-l'(i9- 
Ongmally  established  by  Tale  1-A  of 
'he  Economic  Opportunity  Act  of  1964. 
P'uii  I.  88-452.  78  Stat.  508  [August  20. 
1%4).  the  fob  Corps  program  was 
ucmimued  under  Title  IV  of  CETA  .md 
ihereupon  by  JTPA  Tide  IV-B. 

Residential  and  nonresidential  |ob 
Corps  centers  throughout  the  country 
provide  corpsmembers  with  intensive 
programs  of  education,  vocational 
training  (including  pre-apprenticeshtp 
training),  work  experience,  and  other 
activities  See  29  U.S.C.  1698.  The  job 
Corps  assists  eligible  young  indi\  <d  lals 
who  need  and  can  benefit  from  an 
intensive  program,  operated  in  a  group 
setting,  to  become  more  responsible, 
employable,  and  productive  citizens: 
and  to  do  so  in  a  way  that  contributes 
where  feasible,  to  the  development  of 
national.  State,  and  community 
resources,  and  to  the  development  and 
dissemination  of  techniques  for  workin<< 
with  the  disadvantaged  that  can  be 
widely  utilized  by  public  and  private 
institutions  and  agencies.  29  U.S.C.  16W1 

[ob  Corps  centers  are  operated  by  a 
variety  of  organizations,  both  public  and 
private-  Many  centers  are  operated 
under  contract  with  private-for-profit 
and  private  nonprofit  organizations. 
State  and  local  gove.-nment  entities. 
Native  American  entities,  community- 
based  organizations,  and  |TPA 
recipients.  Contract  centers  vary  in  sua. 
29  U.S.C.  1697. 

Civilian  Conservation  Centers  (CCCs) 
are  Job  Corps  Centers  operated  by  the 
Department  of  Interior  and  the 
Department  of  Agriculture  under 
interagency  agreements  with  DOL 
CCCs  are  small  centers  located  on 
public  lands,  primarily  in  southern  and 
northwestern  States.  29  U.S.C.  1697. 

The  job  Corps  previously  had  been 
authorized  under  CETA.  and.  therefore. 


the  Job  Corps  regulations  currently  are 
published  at  20  CFR  Part  684.  among  the 
old  CETA  regulations.  See  44  FR  64290 
(November  6, 1979):  see  also  29  CFR  Pan 
97a  (19'"6i,  40  ¥R  50812  (October  31. 
1975).  However,  with  the  enactment  of 
JTPA  almost  six  years  ago,  and  based 
on  the  eKperience  of  the  agency  in 
administering  the  program.  DOL 
proposes  to  revise  the  Job  Corps 
regulations  and  redesignate  them  as  a 
new  20  CFR  Part  638,  among  the  fTPA 
regulations.  Some  specific  features  of 
the  proposed  rule  are  described  below. 

Administrative  Provisions 

Because  the  Job  Corps  utilizes 
contractors  to  operate  centers  and. 
unlike  JTP.^  Titles  I.  II,  and  III  programs, 
does  not  use  grants  to  Governors  (and 
thus  does  not  provide  funds  through 
Governors  to  fTPA  service  delivery 
areas)  for  this  purpose,  the  majority  of 
the  JTPA  regulations  covering 
administrative  provisions  of  the  Act  (20 
CFR  Part  636)  do  not  apply  to  the  Job 
Corps  program.  Those  which  do  apply 
are  cited  below  in  Subpart  A  of 
proposed  Part  638.  Other  regulations 
affecting  the  goverrung  and 
administration  of  the  Job  Corps  prog'nqi 
are  cited  elsewhere  in  proposed  Part 
638. 

Policy  and  Requirements  Handbook 

While  no  major  programmatic  or 
policy  changes  are  included  in  the 
proposed  rule,  the  method  of 
implementing  Job  Corps  program 
requirements  and  procedures  is  affected. 
Proposed  §  638.100  provides  for  the 
issuance  of  a  fob  Corps  Policy  and 
Requirfmerts  Handbook  (Handbook). 
The  Handbook  will  be  incorporated  by 
reference  into  each  contract  or 
agreement  to  operate  a  Job  Corps  center, 
program,  or  entity,  and  will  contain 
policy  and  requirements  necessary  for. 
dnd  appropriate  to.  the  administration 
d.nd  management  of  the  Job  Corps 
program 

Subject  areas  to  be  covered  by  the 
Handbook  include: 

Outreach  and  screening  Placement. 
t-.diicaticnal  Program.  Vocational 
Training,  Corpsmember  Support,  Heal'h 
Services,  Residential  Living. 
Administration  and  Management. 
Facilities  Security  and  Related  Sufijects. 
Financial  Management.  Procurement. 
Property  Management,  and 
Subcontracting  for  Contract  Centers. 
Nondiscrimination. 

These  areas  cover  all  aspects  of  job 
Corps  proi?ram  operations  and 
correspond  with  language  in  the 
proposed  rule  alluding  to  procedures  to 
be  ps!.:Ui!i<.hed  or  issued  by  the  Job 


Corps  Director.  Such  procedures  are 
currently  included  in  the  job  Corps 
regulations  at  20  CFR  Part  684  (1987) 
The  overall  effect  will  be  to  streamline 
regulations  and  enhance  proijram 
flexibility. 

Technical  Corrections  and  Other 
Clarifying  Rules 

DOL  is  taking  this  opportunity  to 
update  and  clarify  the  job  Corps 
regulations  by  deleting  references  to 
CETA.  References  to  new  or  revised 
requirements  under  JTPA  are  inserted. 
Also,  editorial  changes  are  also  made 
(('.,1?..  nomenclature  revisions, 
simplification  of  language,  deletion  of 
repetitive  references). 

Taxation 

The  Job  Training  Partnership  Act 
Amendments  of  1986.  Pub.  L  99-496 
section  12,  100  Stat.  1261, 12M  (October 
16.  1986),  amended  section  43r(c)  of  the 
Act  relating  to  taxation  of  Job  Corps 
operations.  The  amendment  was  to 
ensure  that  all  Job  Corps  activities  and 
transactions  authorized  under  Title  IV-B 
of  the  Act  which  are  carried  out 
pursuant  to  contracts  with  the  Secretary 


by  either  for-profit  or  non-profit  job 
Corps  contractors  are  exempted  from  all 
State  gross  receipts,  excise,  sales,  use. 
business  privilege,  or  similar  taxes  (such 
as  occupational  taxes)  measured  by 
gross  receipts.  "Joint  Explanatory 
Statement  of  Compromise  Agreement  on 
S.  2069."  132  Cong.  Rec.  H8809  (October 
1. 1986).  The  language  of  section  437(c) 
of  the  Act.  as  amended,  therefore  is 
reflected  in  proposed  5  638.812  below. 

Legal  Fees 

Similar  to  the  current  regulations  at  20 
CFR  684  91.  the  proposed  20  CFR  638.534 
below  prov  ides  for  the  payment  of  legal 
fees  for  corpsmembers  under  certain 

circumstances.  The  proposed  rule  gives 
the  Job  Corps  Director  land  the  job 
Corps  Director's  designees)  greater 
flexibility  and  discretion  with  respect  to 
such  assistance  and  the  level  of  such 
assistance. 

However  pursuant  to  section  105  of 
the  Department  of  Labor  Appropriations 
Art.  1989.  Pub,  L  l(.)(>-4.i6. 
notwithstanding  the  regulations,  the  Job 
Corps  currently  will  not  pay  the 
expenses  of  legal  counsel  or 
representation  in  any  criminal  case  or 

Redesignation  Table* 


proceeding  for  a  Job  Corps  participant, 
unless  certified  to  and  approved  by  the 
Secretary  of  Labor  that  a  pubhc 
defender  is  not  available.  The  Secrelarj', 
through  the  Assistant  Secretary  for 
Employment  and  Training,  has 
designated  the  Job  Corps  Director  to 
make  such  certifications  and  approvals. 
The  Job  Corps  Director  will  issue 
instructions  to  Job  Corps  offices  and 
center  operators  to  implement  the 
appropriations  provision. 

Claims  for  Losses 

A  two-year  time  limit  has  been  added 
for  all  claims  for  losses,  damage,  and 
theft  This  is  consistent  with  Federal 
Tort  Claims  Act  procedures,  and  permits 
the  expeditious  handling  of  claims. 

KedrMj^n.ition  Table 

The  table  below  provides  a 
"crosswalk"  between  current  and 
proposed  Job  Corps  regulations.  Where 
reference  is  made  to  deleted  sections  or 
procedures,  in  most  cases  corresponding 
requirements  and  procedures  will  be 
issued  by  the  Job  Corps  Director,  as 
appropriate,  in  i\\e  Job  Corps  Policy  and 
Requirements  Handbook. 


Corrent  Regs.  S«ctiofi 


684  1„. 
684  10, 
684  20. 
684  21 
684  22 
684  23 
684  24 


684  24a,.. 
684  25  .... 
684  26  .... 

684  27  .... 


Proposed 

Reg* 
Section 


Subject 


684  30  (a),  (b),  (c),  a  (e) 

684  30((J) 

664  31 
684  32.. 


684  33.. 
684  34 
684  35  , 
684  36 
684  37 
684  38 
684  39 
684  40  ,, 
684  50,,, 
684  51  , 
684  52  ,, 
684  53  ,„ 
684,54,,, 
684  55,., 
684  56  , 
684  57  ,. 
684  58 

68J  59 
684  60  , 
684,61  .. 
684  62... 


638  100 
638200 


638  408 
638  409 
638  500 
638  50' 
6J8  502 
638  603 
638  504 
638  505 


638  506 

638  507 
638  508 
638  509 
638  510 
638.510 
638.510 


638  300 

638,301 
638  302 
638.303 

638  304 
638  305 
638  306 

638,307 
638,401 
638,400 

638  402 

638  403 
638  404 
6,38,405 
638  406 
638.407 


Purpose  arxj  S':op*     

Defmitioos    

Available  'ijods  ,..__„___ 

Funding  etigrtjihfy       „.„_ 

Funding  pfocedures    

Perlormance  measuremenl 

Site  selection /lacii'fies  management.. 


Histoncal  pfeser,aiion 

Caprtal  impfovements 

Faculty  maintenance 

Facilrty  Surveys 

Outreacti  &  screening 

Participant  e(igiCH(rty     ___, 

Selection' assic)nm<?nt  ,.._._.„_ 

Readrrxssion  __ 

Selectrve  Sefvice  regisfratKXi.. 

Transfers     

Erifollment  e)t1ens'ons..___ . 

Federal  status  o* 
TerrninatK^ns 
Exit  procedures  ... 


:ms.. 


Certificate  of  attair>ment 

Transpoflation      „ 

Placement.  |oo  development 

Onentatior.  ptograrr-.     

Cofpsmembei  handlKDok „„... 

Basic  education  program 

Vocational  traminu        

OccupatioTa  i  >?  x  pic .««« „. 

Scneduie  of  training 

Certiiication/licensing/academic  aedrt . 

Supplies  equipment  pufchasina 

WorK  e>perience „ „. 

Sale  of  senflces/objects..- a 

Leisure  time  employment. „ _, 

Health  care  &  services 

Physical/medical  starnJards _ 

Ocular  care 


Revision/ Action 


Esiabksh  policy /reqwremenls  handbook. 

Add.  delete,  and  update  dednitions. 

Deleted. 

Streamline  content. 

Oetete  procedures,  update  reterences. 

Oetete  specific  procedures. 

Delete  specific  procedures  S  CCC  A  Goverrw  noSKca- 

lion  re<|uire<Tienis 
l^efl  intact 

Delete  ^ieofic  procedures. 
Dototo  apeofic  procedures. 
Delete  apeciiic  procedures. 
Moved  a  revised. 
Moved  a  revised. 
Deleted 

Delete  specific  procedures. 
Add  JTPA  SSS  compltafK«  requirements 
Delete  specific  procedures. 
Delete  specific  procedures. 
Left  mlact  update  cites  to  JTPA^ 
Delete  speotic  procedures. 
Deleted 
Deleted 

Delete  specific  procedures 
Delete  specific  procedures. 
Delete  specific  procedures. 
Delete  speofic  procedures. 
Delete  specific  content  requirements 
Delete  speofic  procedures 
Deleted  specific  content  requirements 
Left  intact 
Deleted 

Delete  specific  procedures 
Delete  specific  procedures 
Add  procedures  for  sales  to  commonrty 
Lett  intact. 

Delete  specific  procedures 
Delete  specific  procedures 
Delete  specific  procedures. 
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Proposed  Rule 


Accordingly,  it  is  proposed  that  ^u 
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proposed 

Regs. 

Section 


6A4  63  .._ 

604  64 

684  65 

''Si  66 

6*M  6' „ 

6>>-l  S8 

=i^A  69 


6*1  71.. 

PA4  72 

684  73....„ 

664  74 

684  75 

684  76 

684  T 

684  78 

684  79 

684  90 

684  81 

684  82 

684  83  . 
684  84 

684  85 

884  B« 

684  87. 

684  88 

684  89  

684  90  (aH«). 
684  90  {(WO— 
684  91 
684  92.. 
684  93.. 
684  94. 
684  95  . 
684  96 


684  98 

684  99 
684  100 
684  10' 
684  102 
684  103 
684  104 
684  105 
684  106 
684  107 
684  108 
684  -09 
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684  !2C 
684  '22 
684  123 
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684  -25 
684  '26 
684  '27.. 
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684131 


684 
684 
684 
684 
684 
684 
664 


'32 

•3T 
'34 
■15 

'40 
'4' 
'42 


838510 

638510 

638.510 
638.510 

63e  5 ' ' 
638512 

638.513 


Subject 


(mmumiation 

Disease  control 

Def'ai  0.1' e    .__ 

Preg'U-    ,     

Sex  related  issues .. 


638514 

6385'5 
638516 
63e5'7 
638518 
638  5-9 
638  52C 
638.521 
638  522 
638  523 
638  524 
638  526 
638  52+' 
638  527 
638  528 
636  529 
638  530 
638  531 
638  532 
638  533 
638  534 
638  535 
638  536 
638  537 
638  537 
638  538 
638  539 
638  540 
638  541 
638  600 
638  600 
638  600 
638  600 
638  600 
638  600 
638  601 
638  600 
638  600 
638  600 
638  700 
638  800 
638  801 
638  902 
638  803 
638  804 
6.38  305 


Death 

Critical  medKaj  'eptr-ii^g.. 
Residential  support 
Pecfealior'  avocation 

Laundr,   mail   telatrfione ~_ 

Counieii'iq       ... 

Inle'g'Cijp  'i^ations 

ocer'ivfs  svster"      ,,, 

Coosf^v-dei  :)C've<Timent 

Cfyt'^fti'-ti^  »»ei*arB  *s-soc:atior 
Oyv^rrierybe'  Df-Jqfe&s  ewaiualiori.. 

"^M-^l  «fvioe 

Aiiowa-'ces  &  allotrnents 

Cioriif^q         — 


638  806 

6:»8  8C7 

6  18  *C8 

638  8C8 

6:i8  8C9 
638  Bl? 
6J8  81' 
638.812 


6<S4  1(0). 
684  1(b).. 
684  1(b) 


638J)13 
638.814 

638815 


Revision/Action 


"3!^  aro  ?trief  claims 

f<n3e'a<  »mc)iov»*>s  cof^rxn^satioo.. 
Socia'  Secur-'y 

income  taxes 

E  fnef 9er«:r»  jses 

L.r^its  :n  enefgpncv  pfojects  . 

Annual  ^eav« 

01^ef  anse»^;e5 

LfKjai  servicfts        ....__._ 

VotliX)  '<JMS     ___ 

ReiKjiocis  nqhta _..«_.. 

P'Tvacv  nghts  _... 

Disclosure  o(  intomatioo.. 
Disapiirary  pcocedu'PS  .... 
Complaints  and  duoutss . 


Coooeitation  «wtti  a<)eficies 

Training  oppoftunilies    

VST  prtJtects  

Annual  vST  plan 


VST  pfOiecl  prociosais    ... 

VST  review 'approval     .... 

VST  cxmect  moditicatwo 

VST  ofoteci  caoceiiation/ deferral.- 

VST  txjdcjetinq        _ 

Monitonnq  VST 


Public  identrfication  o<  VST  protects . 
Supp<e<T>entation  a*  VST  tundS- 

Expefimeotal  protocTs     _ 

Program  managemeni    ..._„„_ 

Stafi  training  - 

ConJsroeTibor  -©cofT?,  ■^anaoement... 

Saiery  

Environmental  *^eaft^ 
Secunty  lax  9nt(xce<-ent. 

Forms  4  SoC'jmentS ~. 

Properly  'nanaqement  procurement 

imprest,  ^p'^  :as^  *un<is 

Cor-traci  :e."^^H  'ma',  a'  managemerrt  and  reporting, 

CCC  f'nar^  dl  ^'a.' aa<:'''-t'^'t  4  ■eoortiog  

fepor-irq  

Review  aid  Evaluation- 
State.  io:ai  taxation 

A-95  nctrf-cation  ol  Intel 

Content  ot  A-95  fxstlfication  of  intont ..»»..»«.»»..».« 

Review  &  cofTvneot  on  A-OS  noCMcfltlofi  Of  intents... 

Nondtecftminalion;  nonsectvtan  activities ».«. 

Lobbying:  poMcil  actMlies;  unionization 

Charging  fees 


Delete  specific  procedures 

Delete  specific  procedures 

Delete  specific  procedures 

Delete  specific  procedures 

Deleted 

Intact  *itti  minor  language  revision. 

Delete  specific  procedures   add  sexuai  harrassmem  as 
topic 

Delete  specific  procedures. 

Deleted 

Delete  specific  procedures 

Delete  specific  procedure 

Lett  intact. 

Delete  specific  procedures. 

I  Delete  specific  procedures 

Delete  specific  procedures 

Intact  with  minor  language  revision. 

..\  Delete  specific  procedures 

Delete  specific  procedures. 

Delete  speofic  procedures 

Delete  specific  procedures. 

Delete  specific  procedures. 

Mostly  intact,  time  limit  added. 

Left  intact 

Left  intact. 

Delete  specific  procedures. 

Mostly  ntact  delete  reporting. 

Delete  speafic  procedures. 

Left  intact 

Delete  specific  procedures. 

Delete  specific  procedures;  increase  flexibility. 

Delete  specific  procedures. 

Left  intact 

Delete  specific  procedures,  see  29  CFH  Part  70a 

Delete  specific  procedures;  see  29  CFR  Part  70. 

Delete  specific  procedures. 

New 

Delete  speofic  procedures 

Deiete    specific   procedures;    add   reference  to  JTPA 

Add  program  language. 

Delete  speafic  procedures 

Delete  speafic  procedures 

Delete  specific  procedures^ 

Delete  specitic  procedures. 

Delete  speafic  procedures. 

Intact  with  minor  language  revisioa 

Delete  specific  procedures. 

Detete  specific  procedures. 

Delete  specific  procedures. 

Intact  with  minor  language  revisioa 

Delete  speofic  personnel  standards. 

Delete  specific  procedures. 

Delete  specific  procedures 

Intact  with  mirKir  language  revisioa 

Delete  specific  procedures. 

Delete  specific  procedures. 

Deleted 

Delete  specific  procedures. 

Intact  with  minor  language  revision. 

Delete  speofic  procedures,  comtune  with  CCC  proce- 
dures 

Delete    specific    procedures,    combine    with    contract 
center  procedures. 

Left  intact 

Delete  specific  procedures/reports. 

Delete  specrfic  procedures. 

Intact  with  minor  language  revision. 

Deleted 

Deleted 

Deleted 

Added 

Mirxy  language  revisKjn 

Revised 


•  In  the  table,  references  are  rnade,  t>y  acrooynri,  to  the  Job  Training  Partnership  Act  (JTPA).  applied  vocationai  skills  training  (VST),  employment  and  training 

hj'-dtooks  (ETHsi.  corpsmembers  ICMs),  Ov*an  Conservation  Cenlsrs  fCCCi)   and  the  Selective  Service  System  (SSS), 


Comprehensive  Employment  and 
Training  Act  Regulations;  Other 
Technical  Amendments 

The  Comprehensive  Employment  dnd 
Training  Act  (CETA)  was  repealed  in 
1982.  Pub.  L  97-300  184(a)|l).  96  Stat 
1322.  1357  (October  13.  1982).  CETA 
regulations  were  maintained,  however, 
for  historical  and  reference  purposes. 
With  this  publication,  DOL  proposes  to 
remove  the  CETA  regulations  from  20 
CFR  Chapter  V.  The  CETA  regulations 
continue  to  apply  to  litigation  arising 
under  CETA.  Other  minor  technical  and 
clarifying  regulations  are  proposed  as 
well. 

Regulatory  Impact 

The  proposed  rule  implements  Job 
Training  Partnership  Act  Title  IV-B, 
makes  technical  changes,  and  clarifies 
existing  regulations  to  reflect  continuing 
policies.  It  would  not  have  the  financial 
or  other  impact  to  make  it  a  major  rule 
and  therefore  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  No 
12291,  3  CFR.  1981  Comp.,  p.  127,  5 
U.S.C.  601  note. 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy.  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regtilatory 
Fle.xibility  Act  at  5  L'.S.C.  605(b),  that  " 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

The  proposed  rule  contains  no  new 
collection  of  information  requirements. 
Collection  of  information  requirements 
contained  in  the  proposed  rule  are  the 
same  as  those  approved  in  the  current 
regulations  at  20  CFR  Put  684 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
Number  17,211.  "Job  Corps." 

List  of  Subjects 

20  CFR  Parts  626.  636.  dS^SO.  685.  688 
and  689 

Grant  programs,  Labor.  Manpower 
training  programs. 

20  CFR  Part  638 

Contract  programs.  Labor,  Training 
and  employment  programs. 

20  CFR  Part  684 

Contract  programs.  Labor,  Training 
and  employment  programs. 


Proposed  Rule 

Accordingly,  it  is  proposed  that  J) 
CFR  Chapter  V  be  amended  as  follows: 

PART  626— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

Authority 

1  The  authority  citation  to  20  CFR 
Part  62B  continues  to  read: 

Authority:  29  U.S.C.  1579(a). 

§626.2    (Amended) 

la.  Section  626,2  is  amended  by 
deleting  from  paragraph  (a)  the  phrase  " 
with  the  exception  of  the  Job  Corps 
regulations,  which  are  set  forth  in  Part 
684  of  Title  10" 

§  626.3    f  Amended  I 

2  The  cnnsohdiited  table  of  contents 
i.i  §  626.3  IS  amended  by  removing  the 
words     PARTS  637-638— {reserved!" 

and  all  the  text  following  and  inserting 
in  lieu  thereof  the  following; 

626.3     Table  of  contents  for  the 
regulations  under  the  Job  Training 

Partnership  Act. 


PART  637-i  RESERVED I 

PART  638— JOB  CORPS  PROGRAM 
UNDER  TITLE  IV-B  OF  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

Subpart  A— Purpose  and  Scope 


6,mii.K)     CfTPr.Tl 
Subpart  B— Definitions 
6,?8.200    Definitions. 

Subpart  C— Funding.  Site  Selection,  and 
Facilities  Management 

a38  300    Eligibility  for  funds  and  eligible 

deliverers. 
b.i8.301     Funding  procedures. 
638.302    Center  performance  measurement. 
6,18,303     Site  selection  and  facilities 

manasemenl. 
b38.J04    Historical  preservation. 
6,38.305     Capital  improvements. 
638.306    Protection  and  maintenance  of 

contract  center  facilities  owned  or  leased 

by  Job  Corps. 
638  .307    Facility  surveys. 

Subpart  D — Enrollment.  Transfers 
Terminations,  and  Placements  in  the  Job 
Corps 

638  4(X)  Eligibility  for  participation. 

638  401  Outreach  and  screening  of 

participants. 

638  402  Enrollment  by  readmission. 

638  403  Selective  Service. 

ti;iH404  Transfers. 

638  405  Extensions  of  enixjilment. 

ti  (8  406  Federal  status  of  corpsmembers. 

638.407  Terminations. 

638.408  Transportation. 


638  409      Pl-t-r 


^rvelopmpni 


Subpart  E — Center  Operations 

638.500  Orientation  program. 

638.501  Corpsmember  handbook. 

638.502  Job  Corps  basic  education  program. 

638.503  Vocational  training. 

63aS04  Occupational  exploration  programs. 

638.505  Scheduling  of  training. 

638.506  Purchase  of  vocational  supplies  and 
equipment. 

638.507  Work  experience. 

638.508  Sale  of  services  or  objects. 

638.509  Leisure-time  employment. 

638.510  Health  care  and  services. 
6:38.511     Drug  use  and  abuse. 

638.512  Sexual  behavior  and  harassment. 

638.513  Death. 

638.514  Residential  support  services 

638.515  Recreation/avocationai  program. 

638.516  Laundry,  mail  and  telephone 
service. 

638.517  Counseling. 

638.518  Intergroup  relations  program. 

638.519  Incentives  system. 

638.520  Corpsmember  govemmeni  and 
leadership  programs. 

638.521  Corpsmember  welfare  association. 

638.522  Evaluation  of  corpsmember 
progress. 

638.523  Food  service. 

638.524  Allowances  and  allotments 

638.525  Clothing. 

638.526  Tort  and  other  claims. 

638.527  Federal  employees'  compensation. 

638.528  Social  Security. 

638.529  Income  taxes. 

638.530  Emergency  use  of  personnel, 
equipment  and  facilities. 

638.531  Limitation  on  the  use  of 
corpsmembers  in  emergency  projects. 

638.532  Annual  leave. 

638.533  Other  corpsmember  absences. 

638.534  Legal  services  to  corpsmembers. 

638.535  Voting  rights. 

638.536  Religious  rights. 

638.537  Disclosure  of  information. 

638.538  Disciplinary  procedures  and 
appeals. 

638.539  Complaints  and  disputes. 

638.540  Cooperation  with  agencies  and 
institutions. 

638.541  Job  Corps  training  opportunities. 

SubfMrt  F— Appiied  Vocational  Skills 
Training  (VST) 

638.600  Applied  vocational  skills  training 
(VST)  through  work  projects. 

638.601  Applied  VST  budgeting. 

Subpart  G-  5:  ippriinentfl:  Rp«;earch.  and 

DeTiorsirat.ij"  Proifc'b 

638.700    Experimental  research,  and 

dpm(>nsl.''rilinn  prninj  is 

Sutipart  H  Admiriistrat've  Provisions 

t>a8.800 
638.801 
638.802 
638.803 
638.804 
638.605 
638.806 


Program  management. 
Staff  training. 

Corpsmember  records  management. 
Safety. 

Environmental  health. 
Security  and  law  enforcement. 
Property  management  and 
procurement. 
638.807    Imprest  and  petty  cash  funds. 
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b'^(i.m^b    Center  Tinancial  indnagement  wnd 

reporting. 
fiiHWW    Audit. 

i.-\Hn'i':  Reporting  n»quirements. 
f-,  .H  f, :  1  Review  and  evaluation. 
6  iA.ei2    State  and  local  taxation  of  |ob 

Corps  deliverers. 
fvt&BlJ    Nondiscrimination;  nonsedaritin 

activities 
ai8.814    Lobbying  political  activities: 

i.PiOniza'Kin. 
h  H  h:  ")    Chdfv.ng  fees. 

PART  63«— JOB  CORPS  PROGRAM 
UNDER  TTTLE  IV-B  OF  THE  JOB 
TRAINING  PARTNERSHIP  ACT 
[Revised  and  Redesignated  I 

J  Part  684  is  rcilesigiiuifd  as  f'Hrt  t>3« 
;ind  the  redesignated  Part  MS  is  revised 
to  ff^d  as  follows: 

PART  63»— JOB  CORPS  PROGRAM 
UNDER  TITLE  IV-B  OF  THE  JOB 

TRAINING  PARTNERSHIP  ACT 

Subpart  A— Purpose  and  Scope 

aw  uxi    cifitTd! 

Sut>pan  B— Definitions 

fi:i«.jr«i     nrfimtiors. 

Subpart  C— Funding.  Stte  Selection,  and 
Facilities  Management 

R.vB  MO     Kiiaihui!>  fur  futul,-;  nnd  eligible 

deliverers 
638.3(11     Funding  pr(x;edurf<< 
6.11?  10 :    Center  performHnie  meaBur^-ment 
B  IH  K),j     S.te  <«eler1irin  nnd  frirililie* 

manrtBement. 
t<.irt  11^     Histoncii  preservation 
H-X  tf).'     C<4pital  imprtjvppieiiis 
(>,«  U»i     Pr()te<:tu>n  and  m.ir.Mr  i!\ce  of 

( i>ntract  renler  facilities  <iwned  or  leased 

In  loh  Corps. 
».  ;.H  v.r     (■■jcilily  <si:r\-e\H. 

Subpart  D — Enrollment,  Transfer*. 
Terminations,  and  Ptacements  in  the  Job 
Corps 

t>  rt  -Ji »)  V]  >;i'Mlit\  for  participulion. 

K-H*.'i  C)u  I  rf!a  i  ii  and  screening  of 

pdrtiupa.Tti. 

n  '.  Mi2  Fnrollmenl  by  readmission. 

ti  'H  vi:<  Selective  Service 

u:t<  4' 4  Transfers.  | 

I       4. 1.".  Extensions  of  enrollment. 

<:  .8  41 ».  Federal  status  of  corpsmemfHrrn 

tvih4<)'  Terminations, 

aw  408  Transportation. 

638  Vn  It.ircm.r;)  ^nd  j,  *   .'.v-lr^jmcnt 

Subpart  E— Center  Operatoris 

Ji-IH  .VJO  Orientdlion  program. 

618  501  Corpsn'.ember  handl)0ok 

6J8.W2  lob  Corps  basic  education  prcigrriis. 

CWl^oa  Vocational  training 

e.'^S  !i04  Occupational  exploration  pnij^anu. 

(vmsnii  Scheduling  of  training. 

6.18  .vm  Purchase  of  voratii)nal  supplies  and 

equipment 

638.5(y7  Work  experience. 

K38  .t08  Sale  of  services  or  objects 

t>J8  .sun  Leisure-time  employment. 

63H.51()  f  iealth  care  and  services. 


638.511  Drug  use  and  abuse. 

638.512  Sexual  behavior  and  harassment. 

638.513  Death. 

638.514  Residential  support  services. 
638.513    Recreation/avocational  program. 
638..S16    LiBuadry,  mail,  and  telephone 

service. 

638.517  Counseling. 

638.518  Intergroup  relations  program. 

636.519  incentives  system. 

638.520  Corpsmember  government  and 
leadership  programs. 

638.521  Corpsmember  welfare  association 

638.522  Evaluation  of  corpsmember 
progress. 

638.523  Food  service. 

638.524  Allowances  and  allotments. 

638.525  Clothing. 

638.526  Tort  aud  other  claims. 

638.527  Federal  employees'  compensation. 

638.528  Social  Security. 

638.529  Income  taxes. 

638.530  Emergency  use  of  persoanel, 
equipment  and  facilities. 

638.531  Limitation  on  the  use  of 
corpsmembers  in  emergency  projects. 

Kie.5.i2    Annual  leave. 

638.533    Other  corpsmember  absences 

638.,'i34    Legal  services  to  corpsmemlters. 

638.535  Voting  rights. 

638.536  Religious  rights. 
6,T8.537    Disclosure  of  information. 
6:<8.538    Disciplinary  procedures  and 

appeals. 
638  53fl    Complaints  and  disputes. 

638.540  Cooperation  with  agencies  and 
institutions. 

638.541  Job  Cmhii  'nining  opportunities. 

Subpart  F— Applied  Vocattonat  SVHls 

Training  (VST» 

638.600  Applied  vocational  skills  training 
(VST)  through  work  proiects. 

638.601  Applied  VST  budgeting. 

Subpart  G— -Experimental,  Research,  and 
Demonstration  Projects 

638.700    Experimental  research  and 

U  tiKmstration  projerts 

Subpart  H— Administrative  Provisions 

6.18.800    Pnigrum  management. 

63H.B01     Staff  training. 

638  802    Corpsmember  records  management. 

638.801    Safety. 

6;i8.804    Environmental  health. 

638.805    Security  and  law  enforcement 

aiaaob    Property  management  and 

procurement. 
638.807    Imprest  and  petty  cash  funds. 
(1,18.808    Centtrr  nnancial  management  and 

reporting. 
6:t8.809     Audit 

638810  Reporting  requirements- 
(i38.H1 1  Review  and  evaluation. 
(i38.812    Stale  and  local  taxation  of  |ob 

Corps  deliverers. 
(>38.813    Nondiscrimination:  nonseclarian 

activities. 

638.814  l^bymg;  political  activities: 
unionization. 

638.815  Charging  fees. 
Authority:  29  U.S.C.  1579(a). 


Subpart  A— Purpose  and  Scope 

^638.100    General. 

(a)  The  purpose  of  this  part  is  to 
delineate  the  policies,  rules,  and 
regulations  that  govrrn  the  operation  of 
the  job  Corps  program,  authorized  under 
Title  IV-B  of  the  fob  Training 
Partnership  Act  (Act).  Job  Corps  is  one 
of  the  broad  range  of  prograT^s  for  youth 
authorized  by  the  Act  [ob  Corps  centers 
are  located  m  both  rural  and  urban 
areas  and  provide  training,  education, 
residential  and  a  variety  of  other 
support  services  necessary'  to  prepare 
corpsmembers  to  become  more 
lesponsit'le,  productive,  and 
employable.  (Section  421.) 

(b)  fob  Corps  Policy  ami 
Rfquirvmenls  Handbook.  The  policies 
and  procedures  required  in  this  part 
which  are  to  be  established  by  the  |ob 
Corps  Director  shall  be  contained  in  a 
policy  and  requirements  handbook 
which  shall  be  incorporated  by 
reference  in  each  contract  or  agreement 
to  openite  a  job  Corps  center,  program. 
or  entity, 

(c)  Definitions  for  terms  used  in  this 
part  are  found  in  section  4  of  the  Ac?  and 

n  Subpart  B  of  this  part.  Statutory 
rtuthority  for  the  regulations  in  this  part 
IS  found  in  section  169(a)  of  the  Act  (29 
t'.S.C.  1579(a)).  Applicable  statutory 
provisions,  including  sections  of  the  Act 
other  than  section  169(a).  are  noted 
(jiire.ithetically  in  this  part. 

Subpart  B — Definitions 

§  638.200    Definitions. 

In  addition  to  the  definitions 
((iii'ained  in  section  4  of  the  Act.  the 
foiluwing  definitions  apply  to  p.-ograms 
under  Title  IV-B  of  the  Act  and  under 
this  part 

'"Absent  Without  Official  Uin\c 
(AVVOl.) '  means  the  unauthorized 
absence  of  a  corpsmember  without 
official  leave  in  excess  of  24  continuous 
hours. 

"Act"  means  the  (ob  Training 
Partnership  Act 

■"Allotment"  means 

(1)  A  portion  of  the  read)ustmeiit 
allowance  prescribed  by  this  part,  which 
portion  is  paid  m'l.ithly  during  the 
period  of  services  uf  a  corpsmember 
directly  to  a  spouse  of  the  corpsmember. 
to  the  child(ren)  of  the  corpsmember,  or 
to  any  other  relative  of  the  corpsmember 
who  draws  substantial  suppoit  from  th-' 
corpsmember:  and 

(2)  A  supplement  to  the  purtion 
alloted  by  the  corpsmember.  made  by 
the  paymunt  of  an  equal  amount  by 
UOL.  (Section  429(dl.) 
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"Allowanre"'  means  a  lii-n^f  t 
provided  hv  DOL  to  corpsmembers  by 
(  ash.  check,  credit,  voucher,  direct 
provision,  or  otherwise  for  such 
personal,  travel.  leave,  qua.-ters, 
subsistence.  transportaSion,  equipment, 
clothing,  recreation.d  services,  and  other 
expenses  as  the  Job  Corps  Director  mav 
deem  necessary  or  appropriate  to  the 
corpsmembers'  needs  (Section  429.) 

"Capital  improvement '  means  any 
niodificatjon,  add:;ion,  restoration  or 
other  improvement: 

(11  V^hI(h  increases  the  useiui:iess 
prod'icliv  I'y.  or  serviceable  life  of  an 
existing  site,  facility,  building,  strut  ture, 
or  major  item  of  equipment; 

(2)  Which  is  classified  for  accounting 
purposes  as  a  "fixed  asset  ";  and 

(3)  Tlie  cost  of  wbi*,h  !n(;reast»s  th^ 
recorded  value  r/  the  existing  building, 
site,  faiulity.  structure,  or  iririjor  item  of 
equipment  and  is  subject  to 
depreciation. 

"Center"  merins  .in  oigHniz^Hiiona) 
entity,  inc  luding  all  of  its  subparts, 
providing  job  Corps  training  .jnd 
design.ited  as  a  Job  Corps  center  by  the 
jiib  Corps  Director. 

"Center  Director '  means  a  center's 
chief  official  or  the  Centr^r  Director's 
designee. 

"Center  operator"  means  an  agencj  or 
contractor  that  runs  a  center  under  an 
agreement  or  contract  with  DOL. 

"Center  review  board"  means  the 
group  at  a  center  that  reviews  charges 
brought  against  corps.memhers  for 
infractions  of  center  rules. 

■"Civilian  Conservation  Center  |CrC)" 
means  a  center  operated  on  publii  land 
under  an  agreement  between  DOL  an.l 
another  federal  agency,  which  mav 
provide,  in  addition  to  other  framing  and 
assistance,  programs  of  work  e,\penenLe 
to  conserve,  develop,  or  manage  public 
natural  resources  or  public  recreational 
areas  or  to  develop  community  projects 
in  the  public  interest. 

"Contract  center  "  means  a  center 
administered  under  a  contract  between 
job  Corps  and  a  corporation, 
partnership,  public  agency,  or  similar 
legal  enMty. 

"Contracting  ofi'i  :er"  means  a  DO! 
official  authorized  to  enter  into 
contracts  or  H<j'-'^"n  rj-tg  ,^rl  behalf  of 
DOL. 

"Corpsmenjber"  means  an  individual 
who  has  been  enrolled  in  Job  Corps.  For 
resident  i  orpsmembers.  an  individual  is 
enrolleii  from  the  date  he  or  she  leaves 
home  to  begin  gove'-nmen'  authorized 
travel  to  the  assigned  center  to  the  date 
of  scheduled  arrival  at  the  off:<ua!  travel 
destination  authorized  by  the  Center 
Director  upon  termination  from  Job 
Corps.  For  nonresident  corpsmembers 
an  individual  is  enrolled  from  the  time 


he  or  she  arrives  at  any  center  activity 
or  program  each  day  until  he  or  she 
leaves  such  activity  or  program. 

"Corpsmember  handbook"  means  the 
document  developed  by  the  center 
operator  and  given  to  each 
corpsmember  duiing  orientation  that 
outlines  center  services,  rules,  and 
regulations  and  corpsmember  rights  and 
responsibilities  (see  5  aiS.-'iOl  of  this 
part). 

"Deliverer"  means  any  individual  or 
organization  that  receives  federal  funds 
directly  from  DOL  to  establish,  operate, 
or  provide  service  to  any  Job  Corps 
program  or  activity. 

"Department  of  Labor  (DOL)"  means 
the  United  States  Department  of  Labor, 
including  its  agencies  and 
organizational  units. 

"Disruptive  home  life"  means  a  home 
life  characterized  by  such  conditions  as: 

(1)  The  youth  is  living  in  an  orphanage 
or  other  protective  institution; 

(2)  The  youth  is  suffering  from  serious 
parental  neglect;  or 

(3)  The  youths  father,  mother,  or  legal 
guardian  is  a  chronic  invalid,  alcohohc. 
narcotics  addict,  or  has  any  other 
serious  health  condition 

"Economically  disadvantaged"  means 
an  individual  who: 

(1)  Receives,  or  is  a  member  of  a 
family  which  receives,  cash  welfare 
payments  under  a  federal.  State,  or  local 
welfare  program; 

(2)  Has,  or  is  a  member  of  a  family 
which  has,  received  a  total  family 
income  for  the  six-month  period  prior  to 
application  to  the  program  involved 
(exclusive  of  unemplov  nii  nt 
compensation,  child  suppr;  iMvments. 
and  welfare  payments)  which,  in 
relation  to  family  size,  v>  as  not  in  excess 
of  the  higher  of 

(i)  The  poverty  level  determined  in 
accordance  with  criteria  established  by 
the  Department  of  Health  and  Human 
Services:  or 

(ii)  70  percent  of  the  lower  living 
standard  income  level: 

(3)  Ls  receiving  food  stamps  pursuant 
to  the  Food  Stamp  Act  of  1977: 

(4)  Is  a  foster  child  on  behalf  of  whom 
State  or  local  government  payments  are 
made:  or 

(5)  Is  a  handicapped  individual  whose 
own  income  meets  the  requirements  of 
paragraphs  (1)  or  (2)  of  this  definition, 
but  who  is  a  member  of  a  family  whose 
income  does  not  mpel  such 
requLf-ements. 

"Employment  and  Training 
Administration  (ETA)"  means  the 
agency  within  OOI  v  hich  includes  the 
Job  Corps. 

"Enrollee"  means  a  corpsmember. 

"Enrollment"  means; 


(1)  For  resident  corpsmembers.  the 
period  of  time  from  the  date  the 
corpsme.T^ber  leaves  home  to  begin 
governnient-authorized  travel  to  th*> 
assigned  center  to  the  dale  of  the 
scheduled  arrival  at  the  official  travel 
destination  authorized  by  the  Cenlpr 
Director  upon  termination  from  the  Job 
Corps;  and 

(2)  For  nonresident  corpsmemb**!  s  the 
period  of  time  from  the  time  the 
corpsmember  arrives  at  any  centei 
activity  or  prograrn  until  he  or  she 
leaves  such  activity  or  program. 

"Environmental  health  program" 
m.eans  the  center  program  of  health, 
safety,  and  prevention  of  environments) 
hazards  for  staff  and  corpsmembers. 

"Fdcilily  sur\ey"  means  a  review  of 
center  facilities  conducted  by 
professional  architects  and/or  engini^trnt 
to  establish  the  condition  of  a  facility 
and  determine  repairs,  alterations,  or 
replacement,  if  any,  necessary  to  me^i 
health  and  safety,  building  code  or 
programmatic  requirements. 

"Family"  means  one  or  more  persons 
living  in  a  single  residence  who  are 
related  by  blood,  marriage,  or  adoption 
A  slep-child  or  step-parent  is  considered 
to  be  related  by  marriage, 

(1)  For  purposes  of  this  defmition.  a 
person  not  living  in  the  single  residence 
but  who  is  claimed  as  a  dependent  on 
another  person's  federal  income  tax 
return  for  the  previous  year  is  presumed. 
unless  otherwise  demonstrated,  to  be 
part  of  the  other  person's  family. 

(2)  Ad  individual  with  handicaps  shall 
be  considered  a  family  of  one  when 
applying  for  Job  Corps. 

(3J  An  individual,  except  as  provided 
by  paragraph  (2)  of  this  definition,  who 
receives  Ipss  than  50  percent  of  support 
from  the  family,  and  who  is  not  the 
principal  eampr  and  who  is  not  the 
spouse  of  the  principal  earner  shall  not 
be  considered  a  member  of  the  family. 
Such  an  individual  shall  be  considered  a 
family  of  one. 

"Family  income"  means  all  income 
actually  received  from  all  sources  by  ail 
members  of  the  family  for  the  six-month 
period  prior  to  application.  Family  size 
is  the  maximum  number  of  family 
members  during  the  six  month  period 
prior  to  application.  When  computing 
family  income,  income  of  a  spouse  and 
other  family  members  is  counted  for  the 
portion  of  the  six-month  period  prior  to 
application  that  the  person  was  actually 
a  part  of  the  family  unit 

(1)  For  the  purpose  of  determining  an 
individual's  eligibility  for  participation 
in  the  Job  Corps  program,  family  income 
includes: 

(i)  Gross  wages,  including  wages  from 
community  service  employment  (CSE). 
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work  eupcncnr,'   ,inr1  fi"^  'he  lofj  '''.uiiriiJ 
lO|T!  paid  fniTi  ).)[)  Tr  i.n:;'^  P.irTf  rs''  p 
Act  funds.  HTifi  s.'.lanes  (bffd.'e 
(IcvluctionsI; 

(ii!  Nft  self-ciipioyment  income  (gruss 
rccfcipts  minus  opciiting  pxpf-nsosl:  and 

(iii)  Other  money  income  rercivfd 
fn)m  sources  such  as  inUrf'St,  net  rents. 
OASI  (Old  A«p  and  Survivors 
Insurance)  sociMl  serunty  txnrfits, 
pensions.  liiimony,  and  periodic  income 
from  insuranre  policy  annuities,  and 
other  sources  of  income 

1 2)  Family  income  does  niit  include: 

(,)  N'on-Cdsh  income  such  as  fond 
stamps  or  compensation  received  in  the 
form  of  food  or  housing: 

(iij  Imputed  value  of  owner-occupied 
prtiperty,  i.e..  rental  value: 

(ill)  FHihlic  assistance  payments, 

(iv|  Cash  payments  ret-eived  pursuant 
to  a  State  plan  approved  under  Title.s  I. 
IV.  X.  or  XVI  of  the  Social  Security  Ant. 
or  disability  insurance  payments 
received  under  Title  U  of  the  Social 
Security  Act;  I 

(v)  Federal.  State,  or  loc-al 
unemployment  beneHts: 

fv.)  Capital  gams  and  losses, 

fvii)  One-time  unearned  inronie.  such 
ris.  but  not  limited  to- 

(A)  Payments  received  for  a  limited 
fixed  term  under  mcome  maintenance 
programs  and  supplemental  (privaiel 
unemployment  benefits  plans; 

(Bl  One-time  or  fixed-term  scholarship 
or  fellowship  grants; 

(C)  Accident,  health,  and  c'^uaity 
insurance  proceeds. 

(D)  [>isabi!ity  and  death  pa>  merits 
including  fixed  term  (but  not  hfetinirl 
life  Insurance  annuities  and  death 
benefits; 

(E)  One-time  awards  and  gifts 

{¥)  Inheritance,  mcliidma  fixed  ter'n 
annuities; 

(G)  Fixed-ter-Ti  wo'ke'-s  compensation 
^wards; 

fH)  Soil  bank  pa>  merits;  and 

[\]  .Agricultural  crop  stabilization 
payments; 

(uii)  Pay  or  allov\an(:es  ^^hu:h  were 
previously  received  by  any  ve'eran 
while  serving  on  acMve  duty  in  ihe 
Anted  Forces: 

(txj  Educational  assistance  aiid 
compensation  pa\  ments  to  veterans  atid 
other  eligible  persons  under  Cliapters  11. 
13.  31.  M.  35,  HPd  36,  of  Title  18.  I '  S, 
Code. 

(x)  Paj  men's  naiJ.f  under  th.'  Trade 
-\ct  of  1974; 

(xil  Payments  rece'U'd  under  the 
Black  l.iir>5  Benefits  Act  '30  T  S  C.  9(tl  t-t 
■irq  ): 

(xti)  .Any  iccut'ie  direi.:!)  or  indirectly 
derived  from,  or  a.'i.'iing  out  of.  any 
proper'y  held  by  the  United  States  in 
•  riisi  for  any  Indian  tribe,  band,  or  group 


or  any  individual:  per  capita  payments; 
and  services,  compensation  or  funds 
provided  by  the  United  States  in 
accordance  with,  or  generated  by.  the 
exercise  of  any  right  guaranteed  or 
protected  by  treaty:  and  any  property 
distributed  or  income  derived  therefrom. 
or  any  amounts  paid  to  or  for  the 
legatees  or  next  of  kin  of  any  member 
derivi  d  from  or  arising  out  of  the 
settlement  of  an  Indian  claim:  and 

(xiii)  Child  support  payments. 

"Finance  center"  means  the  agency  or 
contractor  which  handles  the  payment 
of  corp&member  allowances,  allotments. 
and  transportation  charges. 

"Imprest  fund"  means  a  cash  fund  of  a 
fixev!  amount  established  by  an  advance 
of  funds,  without  charge  to  an 
appropriation,  from  an  agency  finance 
or  disbursing  officer  to  a  duly  appointed 
cashier,  for  disbursement  as  needed 
from  time  to  time  in  making  payment  m 
Ciish  fur  relatively  small  purchases 
Imprest  funds  occur  only  at  CCC  s.  (For 
contract  centers,  see  definition  of  "petty 
cash  fund".) 

"Individual  with  handicaps"  means 
any  person  within  the  definition  at  29 
ere  32.3  of  an  "individual  with 
handicaps",  for  the  DOl.  regulations 
entitled  "Nondiscriminaticm  on  the  Basis 
of  Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance"  at  29  CF"R  Part  32. 
Although  the  language  employs  the 
plural  form  "handicaps",  individuals 
with  a  single  impairment  or  handicap 
are  covered  within  this  definition.  See 
also  §S  638.539(g)  and  e38.811(a)  of  this 
part. 

"Job  Corps"  means  the  agency  of  the 
Department  of  Labor  established  by 
section  422  of  the  Job  Training 
Partnership  Act  (JTPA)  (29  U.S.C.  1692) 
to  perform  those  functions  of  the 
Secretary  of  Labor  set  forth  in  Title  IV-B 
of  JTPA  (29  U.S.C.  1691  el  seq.]. 

"Job  Corps  Director"  means  the  chief 
official  of  the  Job  Corps  or  the  Job  Corps 
Director's  designee. 

"Leisure-time  employment"  means 
part-time  paid  employment  of 
curpsmembers. 

"Lower  living  standard  income  level" 
means  the  income  level  (adjusted  for 
rei^ional.  metropolitan,  urban,  and  rural 
differences  and  family  size)  determined 
annually  by  the  Secretary  based  on  the 
most  recent  "lower  living  family  budget ' 
issued  by  the  Secretary. 

"Maximum  benefits"  means  the 
apportioning  of  various  segments  of  Job 
Corps  training  so  that  individual  needs 
of  each  corpsmember  are  met  and  the 
eorpsmember  achieves  as  much  benefit 
from  the  Job  Corps  as  his  or  her  abilities 
allow. 


"National  office"  me..ns  the  national 
office  of  the  [ob  Corps 

"National  trainio};  cotitractor"  means 
a  labor  union,  union  affiliided 
organization,  business  organization,  or  a 
co.iibioation  thereof,  having  contracts 
with  the  ni-.tional  office  to  provide 
vocatuinal  training  placement,  or  other 
services  utider  a  single  contract 
including  multi-area  operations. 

"Occupational  exploration  program" 
means  the  center  program  whereby  a 
C()rpsniember  is  made  aware  of  the 
vocational  training  opportunities  made 
aviiilable  by  the  center  in  order  for  the 
corpsmember  to  make  an  informed 
vocational  selection. 

'"Operational  support  services"  means 
activities  or  services  required  for  the 
opeiaticn  of  |ob  Corps,  such  as  outreach 
and  screening  services,  union- 
contracted  vocational  training  and  off- 
center  educational  training,  placement 
scrv  ices,  certain  health  services,  and 
niiscellancous  logistical  services 

■petty  cash  fund"  means  a  cash  fund 
of  a  fixed  amount  from  a  contract  center 
fiiicKice  or  disbursing  officer  to  a 
contract  center's  dul>  appointed  cashier, 
for  disbursement  as  needed  from  time  to 
time  in  making  payment  in  cash  for 
relatively  sm.all  purchases.  Petty  cash 
funds  occur  at  contract  centers  (For 
CCCs.  see  definition  of  "imprest  fuiid".| 

■  Piacem.ent"  means  corpsmember 
employment,  entry  into  the  .Armed 
Forces,  or  enrollment  in  other  training  or 
education  programs,  within  six  months 
following  termination  from  Job  Corps  (or 
such  other  period  as  may  be  announced 
by  the  Job  Corps  Director  by  notice  in 
the  Federal  Register). 

■  Placement  agency"  means  an 
organization  acting  pursuant  to  a 
co;  tract  with  the  Job  Corps  that 
provides  placement  services  to 
corpsmembers. 

■Povert)  level"  means  the  annual 
income  level  at  or  below  which  families 
are  considered  to  live  in  poverty,  as 
annually  determined  by  the  Department 
cif  Health  and  Human  Services. 

"Readjustment  allowance  '  means  the 
money  accumulated  by  and  reserved  for 
each  corps.member  on  a  monthly  basis 
du'-ing  tenure  in  Job  Corps  that  is  paid  in 
a  lump  sum  after  termination. 

"Readmission"  means  re-enrollmenl 
of  a  corpsmember  who  has  previiiusly 
been  enrolled  in  Job  Corps  for  less  than 
24  months  and  applies  for  reeniollment 
to  the  basic  program  and  can  be 
expected  to  complete  a  program  within 
the  remaining  portion  of  the  youth's  24- 
month  enrollment  period. 

"Regional  appeal  board"  means  the 
board  designated  by  the  Regional 
Uirectcir  in  a  regional  office  that 


considers  corpsmember  appeals  from 
disi  iplinarv  discharges, 

Resiona!  Director"  means  the  chief 
official  of  a  regional  office  or  the 
P'';^ional  Director's  designee. 

Regionai  office  "  means  a  regional 
office  of  the  Job  Corps. 

"Regional  Solicitor "  means  the  chief 
official  of  a  regional  office  of  the  DOL 
Office  of  the  Solicitor  or  the  Regional 
Solicitor's  designee. 

"Screening  agency"  means  an 
organiz.ition  acting  pursuant  to  a 
contract  with  the  Job  Corps  that 
performs  outreach,  semens,  and  enrolls 
youth  into  job  Corps. 

"Secretary"  means  the  Secp-tary  of 
Labor,  the  chief  official  of  DOL,  or  the 
Secretary's  designee. 

"Site  survey"  means  a  survey  of  a 
potential  location  for  a  center  ihat 
includes  a  preliminary  engineering 
evaluation  of  the  condition  and  capat.itv 
of  existing  buildings,  pavements,  utihtv 
systems,  installed  equipment,  and  all  " 
other  real  property  components  as  u.!l 
as  8  preliminarv  cost  esti.mate  for 
acquisition  of  facilities,  necessary 
rehabilitation,  modificat'on.  and  new 
construction  requ'red 

"Slate"  means  one  of  the  several 
States,  the  Disfnct  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and 
United  States  Virsin  Islands.  Guam,  the 
Commonwealth  of  the  Northern  M.iriana 
Islands,  Ariicrican  Samoa,  the  Federated 
States  of  .Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau/Trust  Territory. 

"Termination  "  means  the  act  of 
officially  removing  a  rorpsmember  fmm 
the  job  Corps  when  the  corpsmember 
leaves  the  Job  Corps  program  for  any 
reason. 

"Transfer"  means  the  reassignment  of 
a  corpsmember  from  one  i  enter  lo 
another, 

"l'nai;*horized  goods  '  me.ins  firearms 
and  ammunition,  explosives  and 
incendiaries;  knives  with  blades  longer 
than  2"  (two  inches);  homemade 
weapons;  all  other  weapons  and 
instruments  used  primarily  lo  inflict 
personal  injury;  stolen  property;  drugs, 
including  alcohol,  marijuana. 
depressants,  stimulants,  hallucinogens, 
tranquilizers,  and  drug  paraphernalia 
except  for  drugs  and/or  paraphernalia 
that  are  prescribed  for  medical  reasons. 

"Utilizatior  study  "  means  a  facility 
implcmentatMn  study  which  is 
developed  subsequent  to  a  site  survey  or 
assessment  after  the  regional  and 
national  offices  have  agreed,  on  the 
basis  of  the  site  survey,  that  the  site  is 
potentially  favorable  for  a  center.  After 
the  u'iliz.ition  study  is  approved  by  the 
Job  Corps  Director  it  becomes  the  basis 
for  scope  of  work,  budget,  design. 


rehabilitation,  and  construction  of 
facilities  for  the  center, 

"Vocational  skills  training  (VST)" 
means  activities  that  provide  vocational 
instruction  to  corpsmembers  through 
actual  construction  or  improvement  of 
permanent  facilities  or  other  approved 
projects. 

"Work  experience  program'  means  a 
program  for  assignment  of  a 
corpsmember  to  an  actual  job  situation, 
either  on-center  or  off-center  for  the 
purpose  of  enhancing  a  corpsmembers 
employability.  Work  experience 
requiring  the  corpsmember  to  work  over 
25  hours  per  week  is  subject  to  the 
provisions  of  the  Fair  Labor  Standards 
Act  and  State  and  local  minimum  wage 
laws  for  hours  worked  in  excess  of  25 
hours  per  week. 

Subpart  C— Funding,  Site  Selection, 
and  Facilities  Management 

J  638.300     Eligibility  for  funCs  and  eligible 
deliverers. 

|a)  Funds  shall  be  made  available  by 
the  Secretarj  to  eligible  deliverers  for 
the  operation  of  centers  and  for  the 
provision  of  Job  Corps  operational 
support  services. 

(b)  Eligible  deliverers  for  the 
operation  of  centers  and  for  the 
operational  support  services  necessary 
to  center  operation  shall  be  units  of 
federal.  State,  and  local  government, 
State  and  local  public  agencies,  private- 
for-profif  and  non-profit  organizations. 
Indian  tribes  and  organizations,  and 
labor  unions,  union-afTiliated,  and 
union/management  organizations. 

S  638.301     Funding  procedures. 

(a)  Contracting  officers  shall  request 
proposals  for  the  operation  of  all  centers 
and  for  provision  of  operational  support 
services,  either  directly  from  federal 
agencies  or  pursuant  to  the  Federal 
Acquisition  Regulation  (48  CFR  Chapter 
1)  and  the  DOL  .Acquisition  Regulation 
(48  CFR  Chapter  29)  for  work  to  be  done 
under  contract.  The  requests  for 
proposal  for  each  center  and  for  each 
operational  support  service  contract 
shall  describe  specifications  and 
st.mdards  unique  to  the  operation  of  the 
center  and  for  the  provision  of 
operational  support  services. 

(b)  Job  Corps  center  operators  shall  be 
selected  and  funded  on  the  basis  of 
proposals  received,  according  to  criteria 
established  by  the  Job  Corps  Director. 

(c)  The  contracting  officer  shall 
negotiate  with  eligible  deliverers  for 
operational  support  services  on  the 
basis  of  the  criteria  developed  for  each 
specific  service  to  be  rendered.  Such 
criteria  shall  be  listed  in  the  request  for 
proposals. 


(d)  The  Secretary  is  authorized  to 
expend  funds  made  available  for  Job 
Corps  for  the  purpose  of  printing, 
binding,  and  disseminating  data  and 
other  information  related  to  Job  Corps  lo 
public  agencies,  private  organizations, 
and  the  general  public.  (Section 
438(3)(A)). 

(e)  Notwithstanding  the  limitations  ol 
Titles  U.  III.  and  IV  of  the  Act,  funds 
made  available  under  those  titles  and 
transferred  to  the  Job  Corps  program 
pursuant  to  §  638.541  of  this  part  may  f»e 
used  for  the  Job  Corps  program  in 
accordance  with  the  provisions  of  this 
part.  (Sections  427(b)  and  439). 

(f)(1)  In  accordance  with  this  section 
and  procedures  established  by  the  Job 
Corps  Director,  the  contracting  ofTicerB 
shall  enter  into  contracts  with  public  or 
private  (including  nonprofit)  entities  for 
the  provision  of  outreach  and  screening 
services,  which  shall  be  performed  in 
accordance  with  {  638.402  of  this  part 
and  procedures  established  by  the  Job 
Corps  Director.  (Sections  424  and  425.) 

(2)  In  accordance  with  this  section 
and  procedures  established  by  the  Job 
Corps  Director,  the  contracting  officers 
shall  enter  into  contracts  with  public  or 
private  (including  nonprofit)  entities  for 
the  provision  of  placement  services, 
which  shall  be  performed  in  accordance 
with  §  638.409  of  this  part  and 
procedures  established  by  the  Job  Corps 
Director. 

(g)  The  Secretary  may  enter  into 
interagency  agreements  with  eligible 
deliverers  that  are  federal  agencies  for 
the  establishment  and  operation  of 
CCCs.  Such  interagency  agreements 
shall  ensure  compliance  by  such  federal 
agencies  with  the  regulations  under  this 
part. 

(h)  All  agreements  and  contracts 
pursuant  to  this  section  shall  be  made 
pursuant  to  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended;  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977;  and 
the  Federal  Acquisition  Regulation  (48 
CFR  Chapter  1)  and  the  DOL 
Acquisition  Regulation  (48  CFR  Chapter 
29). 

(i)  Job  Corps  payments  to  federal 
agencies  that  operate  CCCs  shall  be 
made  by  a  transfer  of  obligational 
authority  from  DOL  to  the  respective 
operating  agency  on  a  qua-terly  basis. 

§  638.302    Center  performance 
measursmeni 

The  Job  Corps  Director  shall  establish 
a  national  performance  measurement 
system  for  centers,  which  shall  include 
annual  performance  goals. 
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}  ft3«J03    S4t«  Mlcctton  and  facilttJM 
ranagflRMnt. 

(a)  The  Job  Corps  Director  shall 
approve  the  location  and  size  of  all 
centers. 

(b)  Contract  centers  shall  be 
established,  relocated  or  expanded  m 
accordance  with  procedures  established 
by  the  [ob  Corps  Director 

(c)  For  federally-operated  centers, 
either  the  Job  Corps  Director  or  a  federal 
agency  may  propose  a  site  on  public 
lands  and  if  discussions  between  them 
establish  the  advisability  of  such,  the 
job  Corps  Director  may  require  that  the 
agency  submit  a  site  survey  and 
utilization  study.  If  the  Job  Corps 
Director  decides  to  establish  a  center 
facilities  engineering  and  real  estiite 
management  will  be  conducted  by  the 
Job  Corps  Director  or  by  the  federdl 
agency  pursuant  to  an  interagency 
agreement  and  this  part 

§63«.304    Hittorlcai  prvMTvation. 

The  Job  Corps  Director  shall  review 
the  "National  Register  of  Historic 
Places,"  issued  b>  the  National  VnrV 
Ser\'ice,  to  identify  sites,  buildings. 
structures,  and  objects  of  archeologicdl 
architectural,  or  histyic  sianifuance 
which  could  be  destroyed  or  adversely 
affected  by  any  proposed  projer'  or  si'e 
selection.  Procedures  for  review  are 
included  m  the  "National  Register  nf 
Historic  Places  '  at  ,16  CFR  Part  800. 

i  SM.30S    Capital  Improvements. 

Capital  improvement  projects  and 
new  construction  on  Job  Corps  Centers 
shall  be  requested  and  performed  .n 
accordance  w;th  procedures  established 
bv  the  loh  Corps  Drectfr 

}  634.306  Protaction  and  maintenance  of 
contract  center  facUitiee  owned  or  leased 
by  Job  Corps. 

The  Job  Corps  Director  shall  establish 
procedures  for  the  protection  and 
maintenance  of  contract  center  facilities 
owned  or  leased  by  [ob  Corps  which 
shall  i;e  consistent  with  Federal 
Property  ManaHcmcnt  Regulations  at  41 
CFR  Chapter  101 

i  634.307    Facility  surveys. 

The  Job  Corps  Director  shall  issue 
p-ncedures  to  conduct  periodic  facility 

^.irvevs  of  centers. 

Subpart  [>— enrollment  Transfers, 
Terminations,  and  Placements  in  the  Job 
Corps. 

^  634.400    Eligibility  for  participation. 

To  participate  in  the  [ob  Corps,  a 
young  man  or  wom.a.i  m.ast  be  an 
eligible  youth  v.ho: 

{;•)  Is  at  least  14  and  not  yet  22  years 
of  aee  at  the  time  of  enrollment,  except 
'II  the  r.ise  tif  dn  otherwise  eligible 


handicapped  individual  14  years  of  age 
or  older,  for  whom  there  is  no  upper  age 
limit.  ;»rov7t/£'cf'.  however,  that  youths 
under  the  age  of  16  are  not  eligible  for 
enrollment  absent  a  determination  by 
the  Secretary  to  enroll  them: 

(Sij  Is  a  I'nUpd  States  citizen.  I'nited 
States  national,  a  lawfully  admitted 
permanent  resident  alien,  a  lawfully 
admitted  refugee  or  parolee,  or  other 
alien  who  has  been  permitted  to  accept 
permanent  employment  in  the  United 
Slates  by  the  .Attorney  General  or  the 
immigration  and  .Naturalization  Service: 

(c)  Requires  additional  education, 
training,  or  intensive  counseling  and 
related  assistance  in  order  to  secure  and 
hold  meaningful  employment, 
participate  successfully  m  regular  school 
WDri^.  qualify  for  other  suitable  training 
programs,  satisfy  Armed  Forces  entry 
requirements,  or  qualify  for  a  job  where 
prior  skill  or  training  is  a  prerequisite; 

'd!  Is  economically  disadvantaged: 

fe)  Has  sufficient  ability  to  benefit 
from  the  proKram 

If)  Demonstrates  an  interest  m 
obtaining  the  maximum  benefit  from  the 
program,  as  evidenced  by  a  voluntary 
desire  to  enrol!  and  the  youth's 
signature  on  the  application  form; 

(gi  Has  a  signed  consent  for 
enrollment  from  a  responsible  parent  or 
guardian  if  the  applicant  is 
unemancipated  and  under  the  age  of 
majority  (unless  the  parent  or  guardian 
cannot  be  located),  pursuant  to 
applicable  laws  on  age  of  majority  and 
emancipation  of  minors; 

(h)  Has  established  suitable 
arrangements  for  the  care  of  any 
dependent  children  for  the  proposed 
period  of  enrollment; 

(i)  Is  not  on  probation,  parole,  or 
under  a  suspended  sentence,  or  under 
the  supervision  of  any  agency  as  a  result 
of  court  action  or  institutionalization, 
unless  the  court  or  other  appropriate 
agency  certifies  in  writing  that  release 
from  the  supervision  of  the  agency  is 
satisfactory  to  the  agency  and  does  not 
violate  applicable  laws  and  regulations: 

(j)  To  qualify  for  residential  training, 
is  currently  living  in  an  environment  so 
characterized  by  cultural  deprivations,  a 
disruptive  homelife,  or  other  disorienting 
conditions  as  to  substantially  impair 
prospects  for  successful  participation  in 
a  nonresidential  program  providing 
needed  training,  education,  or 
assistance: 

(k)  Is  physically  and  emotionally  able 
to  participate  in  normal  Job  Corps  duties 
without  costly  or  extensive  medical 
treatment; 

(1)  Is  free  of  any  behavioral  problem 
that  would  potentially  prevent  other 
enroilees  from  receiving  the  benefit  of 
the  program,  or  impede  satisfactory 


relationships  between  the  center  to 
which  the  enroUee  is  assigned  and 
surrounding  communities:  and 

(ml  Has  a  background,  characteristics. 
and  physical  and  mental  capabilities 
which  provide  reasonable  expectations 
of  employment  after  training. 

§  638.401    Outreacb  and  screening  of 
participants. 

In  accordance  with  procedures  issued 
by  the  Job  Corps  Director 

(a)  The  Regional  Director,  as 
contracting  officer,  shall  contract  with 
screening  agencies,  which  shall  perform 
Job  Corps  outreach  and  screening 
functions. 

(b)  Screening  agencies  shall  develop 
outreach  and  referral  sources,  actively 
seek  out  potential  applicants,  conduct 
personal  interviews  with  all  applicants, 
and  determine  who  are  interested  and 
likely  Job  Corps  participants, 

(c)  Screening  agencies  shall  complete 
all  fob  Corps  application  forms 

(1)  Except  as  provided  in  paragraph 
(c)(2|  of  this  section,  screening  agencies 
shall  determine  whether  applicants  meet 
the  eligibility  criteria  in  §  638,400  of  this 
part  for  participation  in  the  Job  Corps. 

(2)  The  Job  Corps  Director  may 
provide  that  determinations  with  respect 
to  one  or  more  of  the  eligibility  criteria 
set  forth  in  §  638,400  of  this  part  shall  be 
made  by  the  Regional  Director  on  the 
basis  of  inform.ation  and 
recommendations  supplied  by  the 
screening  agency. 

(3)  An  applicant  for  participation  in 
the  job  Corps  who  has  been  determined 
ineligible  may  appeal  that  determination 
pursuant  to  §  638.539  of  this  part. 
(Section  423.  424,  425.  and  144(a).) 

§  638.402    Enrollment  by  readmission. 

Procedures  for  screening  and  selection 
of  applicants  for  readmission  shall  be 
issued  by  the  Job  Corps  Director. 

§  638.403    Selective  Service. 

The  Job  Corps  Director  shall  develop 
procedures  to  ensure  that: 

(a)  Each  male  applicant  18  years  of 
age  or  older  has  evidence  that  he  has 
complied  with  §  3  of  the  Military 

^Selective  Service  Act  (50  U.S,C.  App. 
453),  by  presenting  and  submitting  to 
registration  if  required  pursuant  to  such 
section:  and 

(b)  When  a  male  corpsmem.ber  turns 
!8  years  of  age  after  enrollment,  he 
submits  to  the  center  operator  evidence 
that  he  has  complied  with  §  3  of  the 
Mditary  Selective  Service  Act  (.SO  U.S.C. 
App.  453),  by  presenting  and  submitting 
to  registration  if  required  pursuant  to 
such  section.  (Section  504,) 


5  638.404    Transfers. 

Transfer  of  a  corpsmember  from  one 
center  of  assignment  to  another  renter 
shall  be  made  only  in  accordance  with 
procedures  issued  by  the  Job  Corps 
Director. 

§  638,405    Extensions  of  enrollment 

The  center  operator  shall  see  that  the 
total  length  of  enrollment  of  a 
corpsmember  does  not  exceed  two  years 
(Section  426(a))  except  that  an  extension 
of  enrollment  may  be  authorized  in 
accordance  with  procedures  issued  by 
the  Job  Corps  Director. 

§  638.406    Federal  status  of 
corpsmembers. 

Corpsmembors  shall  not  be  deemed 
federal  employees  and  shall  not  be 
subject  to  the  provisions  of  law  relating 
to  federal  employment,  including  those 
relating  to  hours  of  work,  rates  of 
employment,  leave,  unemployment 
compensation,  and  federal  employee 
benefits,  except  as  provided  by  5  U.S,C. 
8143(a)  (federal  employees' 
compensation)  and  by"§§  638,526  and 
638.527  of  this  part.  (Section  436(a)). 

§638.407    Terminations. 

The  Job  Corps  Director  shall  issue 
procedures  for  the  termination  of 
corpsmembers. 

§  638.408    Transportation. 

The  transportation  of  corpsmembers 
to  and  from  centers  shall  occur  in 
accordance  with  procedures  issued  by 
the  Job  Corps  Director. 

§  638.409    Placement  and  (ob 
development 

The  overall  objective  of  all  Job  Corps 
activities  shall  be  to  enhance  each 
corpsmember's  employabilify  and  to 
effect  the  successful  placement  of  each 
corpsmember.  Placement  efforts  shall 
concentrate  on  jobs  related  to  a 
corpsmember's  vocational  training,  on 
military  service  when  this  is  the 
corpsmember's  choice,  or  on  acceptance 
and  placement  in  other  educational 
and/or  training  programs.  The 
placement  of  corpsmembers  shall  be 
performed  in  accordance  with 
procedures  issued  by  the  Job  Corps 
Director. 

Subpart  E— Center  Operations 

§  638.500    Orientation  program. 

The  center  operator  shall  design  and 
implement  a  reception  and  orientation 
program  in  accordance  with  procedures 
issued  by  the  Job  Corps  Director. 

§  638.501    Corpsmember  handbook. 

Each  center  operator  shall  develop  a 
corpsmember  handbook  which  provides 


essential  information  to  corpsmembers 
for  distribution  to  all  corpsmembers  in 
accordance  with  procedures  issued  by 
the  Job  Corps  Director. 

§  638.502    Job  Corps  basic  education 
program. 

1  he  job  Corps  Director  shall  develop 
basic  education  curricula  for  use  at 
centers,  Corpsmembers  are  considered 
to  be  in-8chool  youths.  The  Job  Corps 
Director,  in  coordination  with  regional 
offices,  shall  review  and  approve  the 
basic  education  program  at  each  center. 
Center  operators  shall  provide  the 
following  educational  programs  at  a 
minimum: 

(a)  Reading  and  language  skills; 

(b)  Mathematics: 

Ic)  A  program  to  prepare  eligible 
corpsmembers  for  the  American  Council 
on  Education  Tests  of  General 
Educational  Development  (GED); 

(d)  World  of  work; 

(e)  Health  education; 

|fl  Driver  education;  and 

(gj  English  as  a  second  language  |ESL) 
programs  for  selected  center  operators 
(regional  offices  shall  arrange  for  the 
assignment  of  selected  applicants 
needing  ESL  programs  to  the  centers 
where  such  programs  are  available). 

5  638.503    Vocational  training. 

(a)  Each  center  shall  provide  enroilees 
with  individualized  competency-based 
training  in  an  area  which  will  best 
contribute  to  the  corpsmember's  upward 
mobility  into  permanent  long-term 
employment  opportunities.  Specific 
vocational  training  programs  offered  at 
individual  centers  will  be  subject  to  the 
approval  of  the  Job  Corps  Director  in 
accordance  with  policies  issued  by  the 
Job  Corps  Director. 

(b)  The  Job  Corps  Direi  tor  may 
determme  that  it  is  approp.nate  to 
contract  for  vocational  training 
programs  at  specific  centers  with 
national  business,  union,  or  union- 
uffiliated  organizations  in  onier  to 
facilitate  entry  of  corpsmembers  into  the 
workforce.  All  agreements  with  these 
national  training  contractors  will  be 
contracted  at  the  national  level  in 
accordance  with  policies  issued  by  the 
|ob  Corps  Director,  the  Federal 
Acquisition  Regul.ation  [48  CFR  Chapter 
1),  and  the  DOL  Acquisition  Regulation 
(48  CFR  Chapter  29), 


§  638.504 
program. 


Occupational  exploration 


An  occupational  exploration  program 
shall  be  provided  by  all  centers  in 
accordance  with  procedures  issued  by 
the  Job  Corps  Director. 
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{638.505    ScheduNng  of  training. 

The  amount  of  time  for  each 
corpsmember's  education  and 
vocational  training  shall  be  apportioned 
to  the  individual  needs  of  each 
corpsmember  pursuant  to  procedures 
developed  hv  the  lob  Corns  Dirednr 

§  638  506     Purchase  of  vocational  supplies 
and  equipment 

1  hti  job  Corps  Director  shall  develop 
procedures  for  the  low-cost  sale  to 
corpsmembers  of  vocational  tools, 
clothing,  and  other  equipment  that  are 
prerequisites  to  employment. 

§638.507     Work  expertptx*- 

(aj  The  ceiiler  operator  shall 
emphasize  and  implement  programs  of 
work  experience  for  corpsmembers 
through  center  program  activities  or 
through  arrangement  with  employers. 
Work  experience  shall  be  under  actual 
working  conditions  and  should  enhance 
the  employability.  responsibility,  and 
confidence  of  the  corpsmembers. 

(b)  The  following  limitations  shall  be 
observed  in  establishing  work 
experience  programs: 

(1)  Corpsmembers  shall  only  be 
assigned  to  work  meeting  the  safety 
standards  of  §  638.803  of  this  part 

(2)  Any  work  experience  arranged  for 
employment  not  covered  by  a  federal. 
State,  or  local  minimum  wage  law  shall 
have  prior  regional  office  approval, 

(3)  When  work  experience  with  pay  is 
arranged,  the  corpsmember.  for 
applicable  wage  provisions  of  the  Davis- 
Bacon  Act  the  Fair  Labor  Standards 
Act  the  Service  Contract  Act  and  other 
applicable  minimum  wage  laws,  shall  be 
considered  a  joint  employee  of  the  Job 
Corps  and  the  work  experience 
employer, 

(i)  TTie  wages  paid  by  Job  Corps 
(including  the  reasonable  cost  to  Job 
Corps  of  room,  board,  and  other 
facilities,  as  well  as  clothing  and  living 
allowances)  shall  be  no  less  than  the 
federal  minimum  wage  rate  set  forth  in 
section  {6)(a)(l)  of  the  Fair  Labor 
Standards  Act  (FLSA)  for  up  to  25  hours 
a  week.  The  work  experience  employer 
shall  pay  the  corpsmember,  in  cash,  any 
wages  above  the  FLSA  minimum 
whenever  such  additional  amounts  are 
required  by  the  Davis-Bacon  Act,  the 
Service  Contract  Act,  the  State  or  local 
minimum  wage  law,  or  other  applicable 
minimum  wage  law.  For  any  time  in 
excess  of  25  hours  per  week,  the  work 
experience  employer  shall  pay  the 
corpsmember,  in  cash,  the  entire  wage 
at  the  highest  wage  rate  required  by  any 
applicable  law. 

(ii)  In  addition  to  the  cash  wages 
required  to  be  paid  by  work  experienc' 
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emplo>ers  by  pdragraph  (b)(3)(:j  of  >hi'< 
sfction,  work  experience  cmpioyers. 
after  the  first  six  weeks  of  work  f>y  a 
cnrpsmembfr,  shall  also  pay  additional 
cash  Wcigps  to  the  cnrpsmembpr  at  an 
hourly  rate  of  25  percent  of  the  wage  st! 
forth  in  section  6(a)(1)  of  the  Fair  Labor 
Standards  Ar' 

S  639.508    Sal*  of  tervicet  or  objects. 

The  services  rendered  or  objects 
produced  at  the  center  maj  be  so'd  a' 
cost  to  corpsmembers  or  center 
employees,  but  shall  not  be  sold  in  the 
community  unless  such  services  or 
products  are  not  readily  available  from 
sources  in  thv'  area. 

§  (34.509    Latsure  tlm«  •fnptoyment. 

A  center  operator  may  authnnze 
gainful  leisure  time  employment  of 
corpsmembers  as  long  as  such 
employment  does  not  interfere  with 
required  scheduled  activities 

§  S3«.S10    Huttti  car*  and  wrvtces. 

The  center  operator  shall  provide  a 
health  program,  including  basic  medical, 
dental,  and  mental  health  services,  for 
all  corpsmembers  from  admission  until 
terminalion  from  the  Job  Corps  The 
program  shall  be  developed  in 
accordance  with  procedures  issued  liy 
the  Job  Corps  Du^ctor 

}  t3S.51 1    Drug  ua*  and  atxM*. 

The  Job  Corps  Director  shall  develop 
procedures  to  ensure  that  the  center 
operator  offers  corpsmembers 
counseling  and  education  programs 
related  to  drug  and  alcohol  use  and 
abuse. 

}S3«.512    Sexual  b*navk)c  and 
haraaaiTMnt. 

The  job  Corps  Director  shall  devj'lop 
procedures  to  ensure  that  center 
operators  establish  rules  concerning 
sexual  behavior  and  harassment  See 
also  55  63a.539(g)  and  638.813(a)  of  this 
pari. 

§ft3«.513    Death. 

In  each  case  of  corpsmember  death, 
the  center  operator  shall  follow 
procedures  established  by  the  [ob  Corps 
Director,  includmg  notification  of  next  of 
kin  and  for  disposition  of  remains.  See 
dl.so  §  638.524(d)  of  this  p;ir1 

§  638.514    Residential  support  servtcet. 

The  center  operator  shall  provide  for 
residential  support  services  structured 
as  an  integral  part  of  the  overall  training 
program.  This  service  shall  include  a 
secure,  attractive  physical  and  social 
environment,  seven  da>.<  a  week.  24 
hou.-s  a  day.  des.ijned  !o  enhance 
learning  and  personal  development.  Ail 
corpsmembers.  including  nonresidents 


while  they  are  on-center,  shall  be 
provided  with  the  full  program  of 
serviccB  in  accordance  with  procedures 
issued  by  the  Job  Corps  Director 

§638.515     Recreation/avocatiooaJ 
program. 

The  center  operator  shall  develop  a 
recreation/avocational  program  in 
accordance  with  procedures  issued  by 
the  Job  Corps  Director. 

;;  638.516     Laundry,  mail,  and  telepfione 
service. 

(a  I  The  center  operator  shall  provide 
adequate  laundry  services  and  supplies 
at  no  cost  to  corpsmembers. 
Corpsmembers  shall  be  encouraged  to 
launder,  iron  ^nd  repair  their  persona! 
clothing. 

(bj  The  center  operator  shall  establish 
a  system  for  prompt  delivery  of  mail 
received  by  corpsmembers  in  a  manner 
that  protects  the  confidentiality  of  such 
mail,  and  shall  arrange  for  a  sufficient 
number  of  conveniently  located  pay 
telephones  for  corpsmember  use. 

§  638.5 1 7    Counseling. 

The  center  operator  shall  establish 
and  conduct  an  ongoing  structured 
counseling  program  in  accordance  with 
priK  edures  issued  by  the  job  Corps 
Director 

§638.518    Intergroup  relations  program. 

The  center  operator  shall  conduct  a 
stnictured  intergroup  relations  program 

designed  tu  reduce  prejudice,  prevent 
discriminatory  behavior  by  staff  and 
corpsmembers.  and  increase 
understanding  among  racial/ethnic 
groups  and  between  men  and  women. 
The  program  shall  be  developed  in 
at  {  nrtiance  with  procedures  issued  by 
the  |()b  Corps  Director. 

$638,519    Incentives  system. 

The  center  operator  shall  establish 
an(.i  maintain  its  own  incentives  system 
for  corpsmembers  in  accordance  with 
proci'tiures  established  by  the  job  Corps 

[')ire(  tor 

§  638.520    Corpsmember  government  and 
leadersTup  programs. 

rhe  center  operator  shall  establish  an 
elected  corpsmember  government  and 
corpsmember  leadership  program  in 
accordance  with  procedures  established 
by  the  Job  Corps  Director. 

5  638.521     Corpsmember  welfare 
associations. 

The  center  operator  shall  develop  a 
plan  for  the  organization  and  operation 
of  a  corpsmember  welfare  association, 
to  be  run  by  an  elected  corpsmember 
government  for  the  benefit  for  all 
corpsmembers  and  with  the  help  of  a 


center  staff  advisor.  This  plan  shiill  be 
developed  in  accordance  with 
procedures  issued  by  the  )ob  Corps 
Director. 

(a)  Corpsmember  welfare  association 
revenues  may  be  derived  from  such 
sources  as  snackbars,  vending 
machines,  disciplinary  fines,  etc. 

(bl  Corpsmember  welfare  association 
activities  shall  be  funded  from 
corpsmember  welfare  association 
revenues. 

§  638.522    Evaluation  of  corpsmemt>ef 
programs. 

(a)  The  center  operator  shall 

implement  a  system  to  evaluate  the 
progress  of  each  corpsmember  in 
receiving  the  ma.ximum  benefit  from  the 
program,  The  system  shall  he  developed 
in  accordance  with  procedures  issued 
by  the  Job  Corps  Director. 

§  638.523    Food  service. 

(a)  The  Job  Corps  Director  .shall 
establish  procedures  to  ensure  that 
meals  for  corpsmembers  are 
nutritionally  well-balanced,  of  good 
quality,  and  sufficient  in  quantity.  Food 
shall  be  prepared  and  served  in  a 
s<initary  manner. 

(b)  Non-corpsmembers  shall  be 
charged  for  food  provided  for  them 
unless  prior  regional  office  approval  has 
been  obtained.  Such  charges  shall  be 
sufficient  to  cover  the  cost  of  the  food 
and  its  preparation. 

§  638.524    Allowances  and  allotments. 

(a)  The  Secretary  shall  periodically 
establish  rates  of  allowances  a-id 
allotments  to  be  paid  corpsmembers 
pursuant  to  sections  429  (a),  (c).  and  (dl 
of  the  Act,  and  the  Job  Corps  Director 
shall  publish  these  rates  as  a  notice  in 
the  Federal  Register. 

(b)  The  Job  Corps  Director  shall 
ensure  that  each  corpsmember  receives 
a  readjustment  allowance  for  each  30 
days  of  satisfactory  participation  in  Job 
Corps  after  their  termination  from  the 
program  if  he/she  has  remained  in  Job 
Corps  for  at  least  180  days  in  pay  status 
or  if  he/she  terminates  after  90  days  in 
pay  status  as  a  maximum  benefits 
completer.  In  the  event  that  a 
corpsmcHiber  dies,  receives  a  medical 
termination,  or  enlists  in  the  Armed 
Forces  in  fewer  than  90  days  after 
enrollment,  he/she  shall  be  eligible  for 
the  accrued  readjustment  allowance. 
(Section  429(c).) 

(c)  The  Job  Corps  Director  shall 
establish  procedures  to  allow 
corpsmembers  to  authorize  a 
d('duclion(s)  from  their  monthly 
readjustment  allowance,  which  shall  be 
matched  by  an  equal  amount  from  Job 


Corps  funds  and  sent  as  an  allotment(s) 
by  the  Finance  Center  to  the 
corpsmember's  spouse  or  dependent 
child(ren)  if  such  spouse  or  dependent 
childfren)  resides  in  anv  State  in  the 
United  States. 

(d)  In  the  event  of  a  corpsmembers 
death,  any  amount  due.  including  the 
amount  of  any  unpaid  readjustment 
allowance,  shall  be  paid  in  accordam  e 
with  provisions  of  5  U.S. C.  5582 
(designation  of  beneficiary;  order  r)f 
precedence).  (Section  429(c).) 

§638.525    Clothing. 

The  Job  Corps  Director  shall  establish 
procedures  to  provide  clothing  for  all 
corpsmembers  by  means  of  a  clothing 
purchase  allowance  and  by  center  issue. 

§  638.526    Tort  and  other  claims. 

(a)  Corpsmembers  shall  be  considered 
federal  employees  for  purposes  of  the 
Tort  Claims  Act  (28  U.S  C.  2671  et  seq.]. 
(Section  436(a)(3)).  In  the  event  a 
corpsmember  is  alleged  to  be  involved 
in  the  damage,  loss,  or  destniction  of  the 
property  of  others,  or  of  causing 
personal  injury  to  or  the  death  of  other 
individual(s),  claims  may  be  filed  with 
the  Center  Director  by  the  owner(s)  of 
the  property,  the  injured  person(s).  or  by 
a  duly  authorized  agent  or  legal 
representative  of  the  claimant.  The 
Center  Director  shall  collect  a!!  of  the 
facts,  including  accident  and  medical 
reports  and  the  names  and  addresses  of 
witnesses,  and  submit  the  claim  for  a 
decision  to  the  DOL  Regional  Solicitors 
Office.  All  tort  claims  for  $25. (XX)  or 
more  shall  be  sent  to  the  Associate 
Solicitor  for  Employee  Benefits.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  .NW..  Washington.  DC  20210. 

(b)  Whenever  there  is  loss  or  damage 
to  persons  or  property,  which  is  believed 
to  have  resulted  from  operation  of  a  Job 
Corps  center  and  to  be  a  proper  charge 
against  the  Federal  Government,  a  claim 
for  such  damage  may  be  submitted  by 
the  ovvner(s)  of  the  property,  the  injured 
personis).  or  by  a  duly  authorized  agent 
of  the  claimant  »o  the  Regional  Solicitor. 
who  shall  determine  if  the  claim  is 
cognizable  under  the  Tort  Claims  Act. 
Claims  shall  be  filed  no  later  than  two 
years  from  the  date  of  such  loss  or 
damage.  If  it  is  determined  not  to  be 
cognizable,  the  Regional  Solicitor  shall 
consider  the  facts  and  may  settle  the 
claim  pursuant  to  section  43G|b)  of  the 
Act  in  an  amount  not  to  exceed  $T.500 
(c)  The  Job  Corps  may  pay  claims  to 
corpsmembers  for  lost,  "damaged,  or 
stolen  property,  up  to  a  maximum  set  by 
the  Job  Corps  Director  when  such  loss  is 
not  due  to  the  negligence  of  the 
corpsmember.  Corpsmembers  shall  file 
claims  no  later  than  two  years  from  the 


date  of  such  loss.  Corpsmembers  shall 
be  compensated  for  losses  when  they 
are  the  result  of  a  natural  disaster  or 
when  the  corpsmembers  property  is  in 
the  protective  custody  of  the  Job  Corps. 
which  shall  be  the  case  when  the 
corpsmember  is  AWOL  The  Job  Corps 
Director  shall  provide  for  claims  to  be 
filed  with  regional  offices  for  a 
determin.ition  on  the  claim.  The  regional 
office  shall  promptly  notify  the 
corpsmember  and  the  center  of  its 
lietermination 

5  638.527    Federal  employee  s 
compensation. 

(a)  Corpsmembers  shall  be  considered 
federal  employees  for  purposes  of 
Federal  employees'  compensation  (FEC). 
(Section  436(a)(2).) 

(b)  Resident  corpsmembers  shall  be 
considered  to  be  in  the  "performance  of 
duty"  as  federal  employees  from  the 
date  they  leave  their  homes  and  begin 
authorized  travel  to  their  center  of 
assignment  until  the  date  of  their 
scheduled  arrival  at  the  official  travel 
destination  upon  the  termination  from 
Job  Corps.  During  this  period  the  youths 
shall  be  known  as  corpsmembers,  and 
this  period  shall  constitute  their  period 
of  enrollment.  During  this  period, 
resident  corpsmembers  shall  be 
considered  as  in  performance  of  duty  at 
all  times,  during  any  and  all  of  their 
activities,  24  hours  a  day.  seven  days  a 
week,  except  as  described  in  paragraph 
(d)  of  this  section. 

(c)  Non-resident  corpsmembers  shall 
be  considered  to  be  "in  performance  of 
duty"  as  federal  employees  from  the 
time  they  arrive  at  any  scheduled  center 
activity  or  program  until  they  leave  such 
activity  or  program. 

(d)  No  corpsmember  shall  be 
considered  as  being  in  performance  of 
duty  status  if  he/she  is  absent  without 
official  authorization  (AWOL)  or  after 
arrival  home  on  administrative  leave 
without  allowances. 

(e)  In  computing  compensation 
benefits  for  disability  or  death,  the 
monthly  pay  of  a  corpsmember  shall  be 
deemed  that  received  under  the 
entrance  salary  for  a  grade  GS-2  federal 
employee,  and  5  U.S.C.  8113  (a)  and  (b) 
shall  apply  to  corpsmembers. 

(f)  Compensation  for  disability  shall 
not  begin  to  accrue  until  the  day 
following  the  date  on  which  the  injured 
corpsmember  completes  his  or  her  Job 
Corps  termination. 

(g)  Whenever  a  corpsmember  is 
injured,  develops  an  occupationally 
related  illness,  or  dies  while  in  the 
performance  of  duty,  the  Job  Corps 
Director  shall  ensure  that  procedures  set 
forth  in  the  DOL  Employment  Standards 
Administration  regulations  at  20  CFR 


Chapter  I  are  followed.  The  Job  Corps 
Director  shall  ensure  that  a  thorough 
investigation  of  the  circumstances  and  a 
medical  evaluation  are  completed  and 
that  required  forms  are  filed  with  the 
DOL  Office  of  Workers"  Compensation 
Programs. 

t  6.38, W8     Soci-31  S>«'Cufity. 

The  Act  provides  that  corpsmembera 
are  covered  by  Title  U  of  the  Social 
Security  Act  (42  U.S.C.  401  et  seq.)  and 
shall  pay  applicable  employment  taxes 
[e.g.,  the  Federal  Insurance 
Contributions  Act  (FICA)  tax)  on  their 
living  and  readjustment  allowances. 
(Section  436(a)(1)). 


?  638  SI? 


'icor:\e  t,3>e<>. 


iiif  Act  provioes  tnal  corpsmembers 
are  federal  employees  for  the  purposes 
of  the  Internal  Revenue  Code  of  1954. 
The  Job  Corps  Director  may  obtain  from 
lax  authorities  and  provide  information 
to  center  operators  and  to  the  fmance 
center  information  regarding  taxation  of 
corpsmember  income. 

f  E3B.530    Fmergencv  use  o'  c>*"^''onnet 

equipment,  and  tacilitici 

The  Job  Corps  Director  may  provide 
emergency  assistance  when  there  is  a 
threat  of  natural  disaster. 
Corpsmembers  may  be  asked  to 
volunteer  their  serv  ices  to  help  in  such 
cases.  The  center  operator  shall  arrange 
that  any  expenses  consequent  to  such 
assistance  shall  be  borne,  to  the  extent 
possible,  by  the  benefiting  organization 

?  638.531     Llmrtatton  on  the  use  of 

corpsmembers  in  er^ergpor y  p'o-pct*. 

The  Job  Corps  Director  shall  develop 
procedures  to  safeguard  the  rights  and 
safety  of  corpsmembers  used  in 
emergency  situations.  This  shall  also 
apply  to  the  use  of  corpsmembers 
engaged  in  and  paid  for  fire  suppression 
activities. 

§  638.532    Annual  leave. 

The  Job  Corps  Director  shall  issue 
procedures  to  administer  the  accrual 
and  use  of  corpsmember  leave.  Such 
procedures  shall  provide  that: 

(a)  Corpsmembers  shall  accrue  annual 
leave  at  the  rate  of  one  calendar  day  for 
each  pay  period,  provided  that  the 
corpsmember  has  been  in  pay  status  for 
a  total  of  eight  or  more  days  during  the 
pay  period.  Accrual  time  shall  begin  on 
the  day  the  corpsmember  departs  for  a 
center  and  end  on  the  date  of  his  or  her 
scheduled  arrival  home  or  at  a  place  of 
employment. 

(b)  Aimual  leave  shall  continue  lo 
Tccrue  during  periods  of  home, 
emergency,  and  administrative  leave 
with  pay  and  shall  be  suspended  only 
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Ah»n  the  corpsmcrnlior  is  WVOI.  nr  (jn 
administrative  le.iVH  without 
Hll(.)w<ince8. 

(c)  CorpsmfmtijTs  shdll  nol  be  paid  at 
!i'rr;iination  fur  uniisfd  acrrued  leave. 

(dj  Corpsmembers  may  use  accrued 
annual  leave  at  any  time  s;i!:it'ct  lo 
approval  by  the  Center  Director  Annua; 
leave  with  transpurtatinn  at  anvemmpiit 
expense  shall  be  allowed  only  after  the 
corpsmember  has  spent  lan  days  in  pay 
status  in  Job  Corps,  and  on'y  onre  per 
year  of  enrollment. 

(e)  Corpsmembers  shall  not  be 
charged  annual  leave  for  travel  time  tu 
and  from  home  and  center  by  the  most 
direct  route.  Saturdays,  Sundays,  and 
holidays  shall  not  be  charged  as  annual 
leave. 

}  838.533    Oltwr  corpsmcmbw  abMnc*«. 
The  Job  Corps  Director  shall  develop 
procedures  for  authonzed  corpsmember 
ab.sences  and  to  account  for  all 
absences  whether  authorized  or 
unauthorized. 

3S34.534    Lagal  servteM  to 
corpwncmtMfv. 

(a)  The  [ob  Corps  Director  shall 
develop  procedures  to  afford 
corpsmembers  effective  and  competent 
legal  representation  in  criminal  and 
certain  civil  cases.  This  shall  include 
asRistmg  corpsmembers  in  dhtainlnj; 
free  or  low  cost  legal  a.ssistance, 
obtaining  local  attorneys  to  represent 
corpsmembers,  and  paying  for  such  legal 
services,  in  accordance  with  guidelines 
issued  by  the  job  Corps  Director 

(b)  [ob  Corps  may  compensate 
attorneys  obtained  pursuant  to 
paragraph  (a)  of  this  section  in  cnnimal 
cases  for  reasonable  expenses. 
Compensation  shall  be  at  the  rates  rm 
higher  than  those  set  forth  in  the 
Criminal  justice  Act  of  H^>4,  as 
amended  (18  I'  S.C.  3f)(yiA(djJ. 

$  639.535     Voting  rights. 

Tlie  ii)b  Corps  Director  shall  develop 

prnf;<'dures  to  en.ible  eligible 
ccrpsmembers  and  staff  to  vote  either 
locally  or  by  absentee  ballot.  See  also 
5  a'ifl  8T4fd)  through  (c)  of  this  part. 

i  638.536    Religious  rlgtits. 

The  nyht  to  worship  (ir  not  worship  as 
he/she  chooses  shall  not  he  denied  fn 
iny  ciirpsmemlier  Religious  services 
may  not  be  held  on-center  unless  the 
center  is  so  isolated  as  to  make 
transportation  to  and  from  community 
religious  facilities  impractical.  If 
religious  services  are  held  on-center,  no 
federal  funds  shall  be  paid  to  those  who 
conduct  such  services  Services  shall  not 
be  confined  to  one  religious 
denomination.  The  center  operator  shall 
■nstruct  corpsmembers  that 


corpsmembers  are  not  obligated  by  Job 
Corps  to  attend  such  services.  See  also 

§§  6.38  539(g)  and  6.3B813  of  this  part. 

S  638^7    Olsclotur*  of  tnf ormatlon. 

(a)  Requests  for  information.  The  Job 
Corps  Director  shall  develop 
.uiministrative  procedures  to  respond  to 
requests  for  information  or  records 
pertaining  to  corpsmembers  and  such 
other  disclosures  as  may  be  necessary 

(b)  Freedom  of  Information  Art—{\] 
Disclosure.  Disclosure  of  Job  Corps 
information  shall  be  In  accordance  with 
the  Freedom  of  Information  Act  and 
shall  be  handled  according  to  DOI. 
regulations  at  29  CFR  Part  70. 

(2)  Contractors.  Job  Corps  contractors 
are  not  "agencies"  for  Freedom  of 
Information  Act  purposes  Therefore. 
their  records  are  not  subject  to 
disclosure  under  the  Freedom  of 
Information  Act  or  29  VJiK  Part  70 

(c)  Privacy  Art  of  W~4  VVh<-n  DOI. 
maintains  a  system  of  reairds  covered 
by  the  Privacy  Act  of  1974,  or  provides 
by  contract  for  a  contractor,  such  as  a 
screening  agency  or  a  contract  center 
operator,  to  operate  by  or  on  behalf  of 
the  ]uh  Cory(8  such  a  system  of  records 
to  act:omplish  a  Job  Corps  function,  the 
requirements  of  the  DOL  regulations  at 
29  ere  Part  70a  apply  to  such  system  or 
records 

§  638.538    OisdpHnary  procedures  amJ 
appeals. 

f.i)  Tht:  crrittT  operator  shall  establish 
re.isonable  rules  and  regulations  for 
corpsmember  behavior,  in  accordance 
witri  procedures  developed  by  the  Job 
Corps  Director  Such  rules  shall  be 
estahlished  to  ensure  high  standards  of 
beh.iv  lor  ar.d  conduct. 

(b)  I'he  center  operator  shall  develop 
reasonable  sanctions  for  breaking 
established  rules,  in  accordance  with 
procedures  developed  by  the  Job  Corps 
Director. 

(c)  The  center  operator  shall  ensure 
that  all  corpsmembers  have  the 
opportunity  for  due  process  in 
disciplinary  proceedings,  in  accordance 
with  procedures  developed  by  the  Job 
Corps  Director.  Such  center  procedures, 
at  a  minimum,  shall  include  center 
review  boards,  and  procedures  for 
appealing  center  decisions  to  terminate 
to  a  regional  appeal  board  designated 
by  the  Regional  Director  (see  §  638.407 
of  this  part).  The  decision  of  the  regional 
appeal  board  shall  be  final  agency 
action. 

ii  638  539     Complaints  and  disputes 
(a)  Center  and  other  deliverer 
grievance  procedures.  Each  center 
operator  or  other  Job  Corps  deliverer 
shall  establish  and  maintain  a  grievance 


procedure  for  complaints  about  its 
programs  and  activities  from 
corpsmembers  and  other  interested 
parties  A  hcHnng  on  each  complaint 
shall  be  conducted,  using  the 
established  grievance  procedure,  within 
30  days  of  filing  of  the  complaint  and  a 
decision  on  the  complaint  shall  be  made 
by  the  Center  Director  or  with  the 
knowledge  of  the  Center  Director  not 
later  than  60  days  after  the  filing  of  the 
Cf>mpluint.  Except  for  a  complaint 
alleging  fraud  or  criminal  activity. 
complaints  shall  be  made  within  one 
year  of  the  alleged  occurrence.  (Section 
144|a).) 

(1)1  Federal  review  of  corpsmt  nlifr 
^rwvances.  Where  a  corpsmenilier  or  a 
person  denied  enrollment  has  exhausted 
the  center  or  other  deliverer  grievance 
procedure  established  pursuant  to 
paragraph  (a)  of  this  section,  the 
corpsmember  may  appeal  the  decision 
to  the  regional  appeal  board.  The 
regional  appeal  board  shall  investigatf 
the  appeal  and  determine  within  120 
days  after  receiving  the  appeal  whether 
to  reverse,  affirm,  or  remand  the 
decision.  The  decision  of  the  regional 
appeal  board  shall  be  final  agency 
action.  (Section  144(c) ) 

(c)  Fedora!  review  of  non- 
corpsmemher grievances.  (1)  Where  the 
grievance  or  complaint  is  made  by  an 
interested  party  other  than  a 
corpsmember,  should  the  deliverer  fail 
to  provide  a  decision  as  required  in 
paragraph  (a)  of  this  section,  the 
complainant  may  then  request  from  the 
Regional  Director  a  determination 
whether  reasonable  cause  exists  to 
lielieve  that  the  Act  or  this  part  has 
been  violated.  The  request  shall  be  filed 
no  later  than  10  days  from  the  date  on 
which  the  complainant  should  have 
received  a  decision  pursuant  to 
paragraph  (a)  of  this  section,  and  shall 
describe  with  specificity  the  facts  and 
the  proceedings  (if  any)  below. 

(2)  The  Regional  Director  shall  act 
vMthin  90  days  of  receipt  of  the  request 
and  wliere  there  is  leasonable  cause  to 
believe  the  Act  or  this  part  has  been 
violated  shall  d'rect  the  deliverer  to 
issue  a  decision  adjudicating  the  dispute 
pursuant  to  the  deliverer  grievance 
procedures.  The  Regional  Director's 
action  is  not  final  agency  action  on  the 
merits  of  the  dispute  and  therefore  is  not 
appealable  under  the  Act  (see  sections 
144fc)  and  lRfi{a!  of  the  Act).  If  the 
deliverer  does  not  comply  with  the 
R"yiiinal  Director's  order  within  60  days. 
the  Regional  Director  may  i.Tiposc  a 
sanction  on  the  deliverer  for  failing  to 
issue  a  decision. 

(d)  Failures  to  comply  with  the  Act. 
Where  DOI.  has  reason  to  believe  that 


the  center  operator  or  other  deliverer  is 
failing  to  comply  with  the  requirements 
of  the  Act,  the  Regional  Director  shall 
investigate  the  allegation  or  belief  and 
determine  within  120  days  after 
receiving  the  complaint  whether  such 
allegation  or  complaint  is  true.  As  the 
result  of  sucii  a  determination,  the 
Regional  Director  may; 

(1 )  Direct  the  deliverer  to  handle  a 
complaint  through  the  grievance 
procedures  establi.shed  under  paragraph 
(a)  of  this  .sectioa,  or 

(2)  Investigate  and  dete.rmiiie  whether 
the  deliverer  is  in  compliance  with  the 
Act  and  this  part  If  the  Regional 
Director  determines  that  the  deliverer  is 
not  in  compliance  vvilh  the  .Act  or  this 
part,  the  appropriate  sanctions  .set  forth 
in  section  164  of  the  Ac!  shall  be 
applied,  subject  to  paragraph  |r)  or  (fj  of 
this  sectioa  as  appropriate.  (Section 
Ui3(b)and(c).) 

(e)  Contract  dispjtea.  A  dispute 
lietvveen  DOL  and  a  Job  Corps 
contractor  shall  be  handled  only 
pursuant  to  the  Cc<ntracl  Disputes  Act 
and  41  CFR  Part  29-eil. 

ff)  Inter-agency  disputes.  A  disfmte 
Infween  DOL  and  a  federal  «genry 
operating  a  center  shall  be  handled  on!y 
pursuant  to  the  inleragency  agreement 
with  thill  ageory  for  the  (»peration  of  the 
center. 

(g )  Nondiscrimination. 
Nondiscrim;nation-n-!atid  n'qa 'T.fnents, 
procedures,  complaint  protiessing,  and 
compliance  reviews  are  governed  by  the 
prov.sions  of  29C}''K  Parts  31  and  32  and 
administered  by  tiie  Uireclomte  of  Ciril 
Rights.  Office  of  the  Assistant  Secretary 
for  Administration  and  Management. 
U.S.  Depo.'-tmenl  of  l.ahor  Prohibited 
bases  of  diScninination  are  set  forth  at 
section  i6~  uf  t^e  .Vt.  See  also 
§  636.8i:-t(a)  of  this  part,  n-gardiiig 
nond'sc-iniinati!)!!  i"^ect'nn  M."  ] 

^  638.540     Cooperation  «*ith  agencies  and 
instituticis. 

liii  Job  Corps  Director  shall  develop 
guidelines  for  the  national  office's,  the 
region;*!  offices",  and  for  delivers" 
maintenance  of  cooperative 
relationohips  '.vith  other  agencies  and 
institutitms.  including  law  enforcemenL 
educational  institutions,  con.munities. 
and  other  employment  and  tr.iining 
agencies 

§  633.54 1     Jot)  Co.'ps  training 
opportunittes. 

Tlie  Job  Corps  Director  shall  devdup 
policies  find  requirements  which  will 
enable  fIT.A  grantees,  recipiejits, 
subgrantees.  and  subrecipienls  to 
participate  in  the  fob  Corps  p.-oj^ram 
through  nonfinancial  agreements  f»r 
through  the  concept  of  buy-in  {i.e..  the 


purchase  from  a  Job  Corps  center  of 
services  and/or  training  authorized 
under  a  grantee's,  recipient's, 
subgrantees.  subrecipienls  Title  of  the 
Act).  (Section  427(b).| 

Subpart  F— Applied  Vocational  Skills 
Training  (VST) 

S  638.6C0    Applied  vocatio.na!  sKiils  Uai.Ting 
(VST)  through  work  projects. 

(aji.lj  1  he  job  Corps  Uuector  shall 
establish  procedures  for  administering 
applied  vocational  skills  training  (VST) 
projects;  such  procedures  shall  include 
funding  and  reptirting  requirements, 
granting  approvals,  and  reviewing 
requirements. 

(2)  Each  applied  VST  project  shall  be 
submitted  to  the  Regional  Director  for 
approval.  The  annual  applied  VST  plan 
described  in  pa.-^graph  (c)  of  this 
section  shall  be  submitted  to  the 
Regional  Director  for  approval. 

(b)  Applied  \1>T  may  W.  provided  in 
an  actual  working  setting  for  training 
corpsmembers  in  the  construction 
trades.  This  shall  involve  authorized 
construction  or  other  projects  that  result 
in  finished  facilities  or  products.  Centers 
may  ai.so  perform  epplird  VST  public 
servKte  ptniects  for  nearby  communities 
and  Ciipi'al  improvements  for  other  \{A} 
Corps  centers. 

(c)  Applied  VST  shall  be  the  major 
vehicle  for  the  training  of  corpsmembers 
in  the  construction  and  related  trades.  !n 
each  year,  each  center  operator  shall 
develop  an  annual  applied  VST  plan  for 
the  coming  year.  In  orider  to  ensure  that 
maximum  training  opportunities  are 
available  to  corpsmembers,  the  center 
vocational  instructor  (and/or  the 
national  training  contractor,  when 
applicable)  shall  participate  in  the 
planning  and  shall  approve  each  project 
which  in\'olve9  his/her  particular  trade. 
Applied  VST  projects  shall  be  planned 
in  such  a  manner  as  to  give  priority  to 
on-center  rehabilitation  and 
construction  needs.  The  Job  Corps 
Director  sh&ll  establish  annual  funding 
levels  to  support  applied  VST  programs 
and  shall  establish  sperinc  policies  on. 
limitoiion,  documentation,  and  reporting 
requirements  relating  to  applied  VST 
programs. 

§  638.601     AppJed  VST  bt^dgeting 

The  Job  Corps  Director  shall  establish 
procedures  to  ensure  that  center 
operators  maintain  applied  VST  project 
funds  as  a  separate  center  budget  line 
item  and  maintain  sLnct  accountability 
for  the  use  or  nonuse  of  such  funds.  The 
approval  of  the  Job  Corps  national  office 
is  necessary  to  transfer  applied  VST 
project  funds  to  any  other  center  budget 
category  or  program  activity. 


Subpart  G—EKperincntsJ  Pes^.Trch. 
and  Demonstratic!  •  P '  ;  c  r  t  \ 

§  638.700    Ekperimental.  reaearch.  and 
demonstratton  projects. 

(a)  Ihe  Job  Corps  Director,  at  his  or 
her  discretion,  may  undertake 
experimentaL  research,  or 
demonstration  projects  for  ihe  purpose 
of  promoting  greater  efficiency  and 
effectiveness  in  the  Job  Corps  program 
in  accordance  witii  section  433  of  the 
Act. 

(b)  The  Job  Corps  Director  may 
arrange  for  projects  under  this  s-'diun  to 
be  undertaken  jointly  w  ith  other  federal 
or  federally  assisted  programs. 

(c)  The  Job  Corptt  Direc  lor  is 
authorized  lo  waive  any  pro\  i*ion  of 
this  part  that  the  Job  Corps  Director 
finds  would  prevent  the  implementation 
of  experimental,  research,  or 
dcmonstratioo  project  elements 
essential  to  a  determination  of  lh«tr 
feasibility  and  usefulness. 

Subpart  H— Adrtvrestfative  Provisions 

§638.800     Program  •n,T;>gerr,«'T  I. 

(a)  The  Job  Corpi>  Duec'.i.,:  tnall 
establish  and  use  internal  program 
management  procedures  sufHcivni  to 
prevent  fraud  or  program  abuse.  The  Job 
Corps  Director  shall  ensure  that 
sufficient  auditable  and  odierwise 
adequate  records  are  maintained  to 
support  the  expenditure  of  all  fuinda 
under  the  AcL 

(b)  The  Job  Corps  Director  shall 
provide  guidelines  for  center  staffing 
levels  and  qualifications.  T^e  guidelines 
shall  adhere  to  standard  levels  of 
professional  education  and  experieooe 
which  are  accepted  generally  within  the 
fields  of  cdiicatirtn  and  counseling. 

,636  80     Stan  tr^ning. 

The  Job  Coips  Director  shall  estabbsh 
guidelines  for  necessary  training  for 
national  office,  regional  office,  and 
deliverer  staff. 

§  638.802    Corpsmember  records 
management 

The  Job  Corps  Director  shall  develop 
guidelines  for  a  system  of  maintaining 
ongoing  records  for  each  corpsmember 
during  enrtjllment  and  for  the 
disposition  of  such  records  after 
termination. 

S  638.803    Safety. 

(a)  The  Job  Corps  Director  shall 
establish  procedures  to  ensure  that 
corpsmembers  are  not  required  or 
permitted  to  work,  to  be  trained,  to 
reside,  or  to  recrive  ser^'ices  in  buildings 
or  surroundings  or  under  conditions  that 
are  unsanitary,  hazardous,  or  lack 
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1  MUM 


!C.S 


i<ri;:i 


propor  ventilation.  Whenever 
corpsmembers  are  employed  or  trainrrf 
for  jobs,  they  sh.ill  be  assifincd  to  su(  h 
iobs  or  training  in  accordance  wi'h 
appropriHte  health  and  safety  prac*;.  »>s 

(b)  The  Job  Corps  Lhrector  sh,)!i 
develop  a  procedure  to  provide 
appropriate  protective  clothing  for 
corpsmembers  m  work  or  training 

(cl  The  |ob  Corps  Director  sh.ill 
ensi"e  that  safety  and  he.dth 
inspections  of  every  work  pla,:e  ,t".d 
training  area  are  conducted  a'  !>msI 
annually  pursuant  to  the  DOL 
Occupa'nnal  S.ife'y  and  [ieai'h 
Admmist-ation  s  r^vulations  29  CFR 
Part  1'J.J)  S'lbpar*  D 

5  6M.304    Environmental  heattti. 

The  [ob  Corps  D'.rp<  tor  sh.i!!  provide 
giiideiinos  for  proper  en',  i-or.mental 
hedlth  conditions. 

§  638.805    Security  and  law  enforcement. 

Id]  The  [ob  Corps  Dir"(  'or  s^.i.^ 
provide  guidelines  to  prote^it  the 
security  of  (;orpsrrt':i'.i)ers,  staff,  and 
proper';,  on-center  or,  a  24  hours-a-day. 
r  ilays-a-week  ba.sis 

(bi(l)  All  propertv  whii.h  wriid 


otherwise  be  under  p\! 


federal 


■i^islatue  lunsdiLtiin  sh.ili  he 
c.insidered  under  concurrent  |urisdiction 


with  the  appropr'ate  Sta'e  ar 

With  respet.i  to  f,nm:na:  'aw 
t'cforcemt.nt  as  long  as  a  cei- 
(.ipera'ed  on  such  prope-r'v 
to  p(jrt:ons  of  the  propertv 


locality 


Th  1 S  e  \, 


d  recreat.ona!  f, 


.ich;';cs : 


s.nj 
.,n  t:> 


the  po'tions  of  the  proper*',  sjs^d  is  •'^f^ 
center  or  training  facility 

(i)  The  (ob  Corps  Director  shall 
ensure  that  centers  on  property  uniier 
roni  urrent  fe;ier,i;-St.ite  junsdictujn 
ps'.ihiish  agreements  with  federal.  State 
and  local  law  enforcement  agencies  to 
enforce  crimm.ii  la'.\s  on  s n.h  property. 
(Se(  t.on  4T5id;  1 

ic)  Th>' lob  Co-psU-ei  to- shall 
develop  procedures  to  ens.ri'  'hat  any 
searches  of  a  corpsniemlier  s  personal 
(icijs  for  cnajth.inzed 
ip;)l  •  .i  ilf  right-io-privacy 


f,ooas 
law  -i 


i  or  ')«^ 


§  838  805     Property  management  and 
procurement. 

Corps  D.rei  'or  shall  Oeve 


1  ne 
prored 


•s  *o  establish  and  maintain  a 


svst>>m  for  ai  quis'tion.  protertion, 
prt:s»'r\  a'lon.  mamtenanre.  and 
dispos.tion  of  job  Corps  real  and 
person. il  proper'y.  and  services  so  as  to 

maxim. ze  I's  usefulness  and  to 
mminisze  operating,  repair,  and 
repl.K  I'nom'  costs. 

!  638.807    Impreet  and  petty  cash  funds. 


Contriict  centers  shall  establish 
audifable  petty  cash  funcis.  The  |(jb 
Corps  Director  shall  develop  prorediir<'s 
to  ensure  the  security  of  and 
at  (  ountability  for  imprest  and  petty 
I  o>h  funds 

!§  638.808    Center  financial  management 
and  reporting. 


The  fob  Cor 


D; 


sn< 


blish 


.f 


F. 


Iv  operat»>d  centers  shal 


pst.ibi--,h  uijditahlt^  impr>>st  fur 


es' 
P'o,  >'dor>'s  C)  erasure  ;.^;,r  e.,ch  cci 
operator  aoid  e'cn  SLdicon'r.ioi.jr 
niamtdin  a  financia;  mdnagement 
system  that  will  provide  accurate 
complete,  and  current  disclosures 
financial  results  of  Job  Corps  operations 
and  will  provide  sufficient  data  for 
effective  evaluation  of  program 
activities.  Fiscal  accounts  shall  be 
maintained  in  a  manner  that  ensures 
timely  and  accurate  reporting  as 
required  by  the  Job  Corps  Director. 

;  638.809    Audtt 

(a)  The  Secretary  of  Labor,  the  DOL 
Office  of  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  and  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and 
records  of  the  Job  Corps  deliverers  and 
their  subcontractors  that  are  pertinent  to 
the  Job  Corps  program  for  the  purpose    f 
making  surveys,  audits,  examinations, 
excerpts,  and  transcripts. 

fb1  The  Secretary  shall,  with 
r>asonable  frequency,  survey,  audit,  or 
examine,  or  arrange  for  the  survey, 
audit,  or  examination  of  Job  Corps 
deliverers,  or  their  subcontractors  using 
federal  auditors  or  independent  public 
accountants.  Such  surveys,  audits,  or 
examinations  normally  shall  be 
conducted  annually  but  not  less  than 
once  every  two  years.  The  DOL  Office 
of  Inspector  General  shall  be 
responsible  for  scheduling  surveys, 
audits,  or  examinations  of  fob  Corps 
deliverers,  and  their  subcontractors. 

§638.810     Reporting  requirements. 

The  ]ob  Corps  Director  shall  establish 
procedures  to  ensure  timely  and 
complete  reporting  of  such  program 
information  as  is  necessary  to  maintain 
accountability  for  the  Job  Corps  program 
and  funding. 

5  638.81 1     Review  and  evaluation. 

Ihe  jotj  Corps  Uifectur  shall  establish 
adequate  program  management  to 
provide  continuous  examination  of  the 
performance  of  the  components  of  the 
program. 

^  638.8 1 2     State  and  local  taxation  of  Job 
Corps  deliverers. 

The  Act  provides  that  transactions 
conducted  by  a  private  for-profit 
deliverer  or  a  nonprofit  deliverer  in 


connection  with  the  deliverer's 
operation  of  a  center  or  other  job  Corps 
pr(jgram  or  activity  shall  not  be 
considered  as  generating  gross  receipts. 
Such  deliverer  shall  not  be  liable, 
directly  or  indirectly,  to  any  State  or 
subdivision  thereof  (nor  to  any  person 
acting  on  behalf  thereof)  for  an\  gross 
receipts  taxes,  business  privilege  taxes 
m,easured  by  gross  receipts,  or  any 
similar  taxes  imposed  on.  or  measured 
by.  gross  receipts  in  connection  with 
any  payments  m.ide  to  or  by  such 
di'liverer  for  operating  a  center  or  oiher 
Ji>b  Corps  program,  or  activity.  Such 
doiiverer  shall  not  be  liable  to  any  State 
nr  s  ibdivision  thereof  to  collect  or  pay 
ery  sales,  excise,  use,  or  similar  tax 
imposed  upon  the  sale  to  or  use  by  such 
deliverer  of  any  property,  service,  or 
other  item  in  connection  with  the 
op,. ration  of  a  center  or  other  Job  Corps 
program  or  activity.  (Section  437(cU 

5  638.813     Nondiscrimination;  nonsectanan 
activities. 

(a)  .\'i)nJ:scn:iilnu':(}:i  Center 
operators  and  other  deliverers,  and 
subcontractors  of  center  operators  ar^  i 
other  deliverers,  shall  comply  with  the 
nondiscrimination  provisions  of  section 
1fi~  of  the  Ac  t  and  regulations 
implementing  section  167  (29  CFR  P.irts 
31  and  32).  See  also  5  638.539(g)  of  this 
part,  regarding  complaints.  For  the 
i'lirpnises  of  section  167  of  the  Act, 
I  ri-psmembers  shall  be  considered  as 
the  u'omate  beneficiaries  of  federal 
fin  incial  assistance.  (Section  16"  '; 

(hi  .\'o,  ^iHUirian  activitips 
Corpsmembers  shall  not  be  em.pioyed  or 
trained  on  the  construction.  npt>ration. 
or  maintenance  of  so  much  of  any 
facility  as  is  used  or  to  be  u»ed  for 
sectarian  instruction  or  as  a  place  for 
rohynus  worship,  (Se(.tion  167(al(3).) 

^  638.814     Lobbying;  political  activities, 
unionization. 

No  funtis  provided  under  the  Act  may 
be  used  in  any  w.iy: 

(a)  To  attempt  to  infiuence  m  ar.v 
rrai'iier  a  m.ember  of  Congress  to  favor 
or  oppose  any  legislation  or 
appropriation  by  Congress; 

(b)  To  attempt  to  influence  in  any 
manner  a  member  of  a  State  or  local 
legislature  to  favor  or  oppose  any 
legislation  or  appropriation  by  such 
legislature; 

Ic)  For  any  activity  which  involves 
political  activities;  or 

(d)  For  any  activity  which  will  assist, 
promote,  or  deter  union  organizing. 
(Set  tions  141fll  and  143((i(l).) 

§638.815    Ctiarging  fees. 

No  person  or  organization  shall 
charge  an  individual  a  fee  for  the 


placement  of  such  indi\idua!  in  or  to  a 
training  program  under  the  .Xct.  (Section 
141(i),) 

PART  636— COMPLAINTS. 
INVESTIGATIONS  AND  HEARINGS 

4  In  Part  636.  the  Authority  citation  is 
revised  to  read  as  follows: 

Authont.\:  29  ISC  1579(a). 
ii  636. 1    1  Amended  I 

5.  Section  636.1  is  amended  by 
removing  from  the  first  sentence  in 
paragraph  (a)  the  term  "Title  IV"  and 
inserting  in  lieu  thereof  the  phrase  "Title 
IV  (except  Part  Bj". 

PARTS  675.  676.  677,  678.  679,  680. 
685,  688,  AND  689  (REMOVED] 

t).  Parts  6:^5,  6~6.  b'" .  trn,  (Tu  (.w  f.8,'') 
6ci8,  and  689  are  removed. 

Signed  at  Washington.  DC,  this  26th  day  of 

April.  1989 

Elizabeth  Dole. 
Secretary  of  Labor 

:FR  noc.  8tV10489  Filed  ->-T  H9:  8:45  am) 
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OCPARTMENT  OF  EDUCATION 

34  CFR  Part  251 

RIN  1810-AA43 

Indian  Education;  Formula  Grants  to 
Local  Educational  Agencies 

AQCNCY:  Dfp<irtment  of  Education. 
ACTIOH:  Final  regulations. 

summary:  Tho  Secretary  amends  the 
regulations  governing  the  Indian 
Educdtion  formula  grant  pfosram  to 
implement  the  provisions  of  the  Indian 
Educd'ion  .Act  of  1988.  The  regulations 
now  include  as  eligible  applicants 
(under  certain  rirru,Tist,jnces)  schools 
operated  by  the  Bureau  of  Indian  .A.ffair<; 
(BIA)  and  clarify  the  requirements  for 
including  children  in  the  applicant's 
count  of  Indian  students  to  generate 
funds  under  t.^^e  proaram. 
EFFECTIVE  DATE:  These  reRulations  lalce 
effect  p,;h"r  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  ad]oumment8.  If 
yo'j  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  bf  published  in  ?b^ 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sylvia  Wn^ht  or  Ms,  Julia  Lescecx 
Office  of  Indun  Edccation.  Office  of 
Elementary  and  Secondary  Education, 
US.  Department  of  Education.  MX) 
Maryland  Avenue  SW  .  Room  :i"7 
Washington,  DC  20202-6139.  Telephone 
(202) 732-1938 

SUPPLEMENTARY  INFORMATION:  Tb^ 
Indian  Educa'ion  formula  grant  pro«r,irr! 
was  amended  and  reauthorized  by  Pan 
C  of  Title  V  of  Pub.  L  100-297  (Indian 
Education  Act  of  1988;  the  Act;.  The  A' : 
subseq  lentiy  was  amended  -igdin  by 
Pub.  L.  irX)-4::" 

Under  sect, on  5312(bi  of  ih--  Act. 
formula  gran's  .may  be  d.vaided  to  local 
educational  agencies,  certain  tribal 
schools,  and,  under  certain 
circumstances,  schools  operated  by  the 
BIA  Except  where  noteti  -n  'hese  final 
regulations,  the  term  '  LEA    includes 
tnbal  srhouls  and  schools  operated  by 
thp  BIA. 

On  ,\o'. ember  lo.  1988  the  Secretary 
published  a  notice  .)f  proposed 
rulem.aking  (NPRM)  for  this  program  in 
the  Federal  Register  (53  PR  4(>412-46414). 
Fjicept  for  technical  revisions,  there  are 
no  differences  between  the  NPRM  and 
these  final  regulations 

.Analysis  of  Comments  and  Chanj^fs 

In  response  to  the  Secretary  s 
invitatiiDn  in  the  \PR.M,  four  parties 


submitted  comments  on  the  proposed 
regulations  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Section  251.20 

Comment-  A  commenter 
recommended  that  $  251.20  be  amended 
to  state  that  50  percent  of  the  members 
of  the  parent  committee  must  he  Indian. 

Discussion:  The  proposed  regulations 
clarified  an  exception  to  the  parent 
committee  requirement  but  did  not 
address  the  requirement  itself.  The 
Department  cannot  issue  final 
substantive  changes  to  provisions  that 
were  not  included  in  the  Notice  of 
Proposed  Rulemaking  and.  therefuac 
were  not  made  open  to  public  comment 
generally.  However,  the  Department 
appreciates  the  suggestion  and  will 
consider  it  for  future  rulemaking  on  this 
provision. 

Changes:  None. 

Section  251.22 

Comments:  One  commenter  proposed 
that  the  period  during  which  506  forms 
may  be  obtained  for  students  included 
in  the  Indian  student  count  be  extended 
through  June  of  the  school  year  in  which 
the  count  is  taken.  The  commenter  felt 
the  additional  time  would  be  needed  in 
those  instances  in  which  State  and 
Federal  desegregation  guidelines 
prohibit  a  more  timely  completion  of 
annual  student  counts. 

Two  commenters  recommended  that 
the  student  count  period  be  extended 
beyond  the  30-day  period  proposed  in 
the  NPRM  One  commenter  proposed 
that  the  count  period  start  with  the 
ttegmning  of  the  school  year  and 
continue  until  the  application  deadline 
date.  The  second  commenter  proposed 
that  the  count  period  be  extended  to  one 
school  fiscal  year  and  that  the  count  be 
an  aggregate  or  cumulative  count  to 
conform  with  school  finance  plans  that 
were  designed  to  ensure  equity  in  the 
distribution  of  educational  resources. 

Two  commenters  recommended  that 
the  former  \  251.22,  which  described 
application  content  requirements,  be 
retained  because  most  applicants  and 
grantees  refer  to  the  program  regulations 
for  questions  concerning  application  and 
project  administration  requirements. 
The  commenters  noted  that,  although 
the  requirements  originally  described  in 
§  251.22  initially  must  be  addressed 
during  the  apphcation  process  most  of 
them  must  be  implemented  and 
monitored  throughout  the  grant  period  it 
was  felt  they  would  be  more  accessible 
if  they  were  to  be  retained  in  the 
regulations  that  contain  all  other  grant 
requirements. 


The  commenters  said  that  the 
Department  might  not  limit  application 
content  requirements  to  those  contained 
in  the  authorizing  legislation  and  thai 
therefore,  potential  applicants  may  noi 
be  able  to  anticipate  the  requirements 

DiscLSsion:  The  Department 
recognizes  that  the  student  count 
process  in  very  large  school  districts 
and  in  districts  that  are  required  to 
follow  special  procedures  under 
desegregation  guidelines  may  take  a 
long  period  of  time  to  complete. 
However,  the  Department  must  receive 
completed  student  counts  by  early 
spring  so  that  it  can  calculate  award 
amounts  and  issue  awards  in  sufficient 
time  to  permit  implementation  of 
projects  by  the  beginning  of  the  next 
school  year  This  schedule  would  permit 
LEAs  to  know  the  amount  of  their  grant 
awards  so  that  they  may  engage  staff 
and  otherwise  plan  for  projects  in  a 
timely  manner. 

Since  the  Department  uses  all  counts 
in  determining  LEA  allocations 
nationally,  some  restrictions  on  the 
count  period  are  necessary  to  ensure 
equity  in  the  distribution  of  funds. 
Allowing  LEAs  to  count  children  at  any 
time  during  the  school  year  until  the 
application  submission  date,  or  later, 
could  result  in  some  children  being 
counted  by  more  than  one  district.  If 
aggregate  or  cumulative  counts  are  used, 
some  children  may  be  counted  more 
than  once  by  a  district.  These  duplicated 
counts  would  result  in  misallocations  of 
the  funds  available. 

The  former  §  251.22  was  deleted  m  the 
NPRM,  because  the  information 
collection  requirements  in  that  section 
are  either  statutory  or  based  on  the 
regulations.  The  application  package 
does  not  contain  requirements  beyond 
those  in  the  statute  and  regulations. 
Therefore,  the  Secretary  considers  the 
inclusion  of  that  section  in  the 
regulations  as  duplicative  and 
unnecessary. 

Changes:  None. 

Section  251.43 

Commen'a:  One  commenter  suggested 
that  the  term  "obiectives"  be  used  in 
lieu  of  the  term  "goals  '  to  be  more 
consistent  with  the  terminology  used 
and  the  level  of  planning  undertaken  by 
the  projects  funded  under  the  program. 
The  commenter  said  that  most  of  the 
projects  are  small  and  operate  under 
relatively  short-term  objectives  rather 
than  long-term  goals. 

The  commenter  also  questioned 
whether  the  sections  requirement  to 
amend  applications  would  apply  to 
subsequent  applications  for  the  same 
activity.  The  commenter  felt  that  unless 


the  section  refers  to  subsequent 
applications,  the  provision  will  be 
difficult  to  enforce.  This  observation 
was  based  on  the  fact  that  many 
projects  are  funded  with  new  grants 
annually,  evaluations  frequently  are 
conducted  at  the  end  of  the  grant  period, 
and  the  results  of  the  evaluations  are 
not  due  to  the  Department  until  after  the 
subsequent  grant  period  has  begun. 

Discussion:  The  Department  agrees 
that  the  use  of  the  term  "objectives" 
nould  be  consistent  with  the 
terminology  contained  in  other  relevant 
regulations  that  apply  to  grantees  For 
example.  §§  75.111(cj  and  75,590(a). 
respectively,  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  discuss  an 
applicant's  description  of  project 
objectives  and  a  grantee's  evahiaticn  of 
its  progress  in  achieving  those 
objectives. 

The  provision  in  §  251.43  is  intended 
to  apply  to  the  grant  agreement,  which 
includes  the  approved  application,  that 
is  in  effect  at  the  time  the  evaluation 
information  is  received  by  the  grantee 

Changes:  Section  251.43  has  been 
revised  to  use  the  term  "objectives" 
instead  of  the  term  "goals." 

E\ecut!\-e  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  progra.m  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executiv  e  Order  is 
to  foster  an  intergovernmer.fa! 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financidl 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  251 

Education.  Elementary  and  secondary 
education.  Grant  programs — education. 
Gran?  programs — Indians.  Indians — 
education.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  27, 1989.  ■ 
L.auro  F.  Cavazos. 

^■Lirptary-  of  Eciiicativn. 

(Catalog  of  Federal  Domestic  Assistance 
Nu.mber  84.060  Development  AwHrds 


Program — Indian  Education — Local 
Educational  Agencies  and  Tribal  Schoolsl 

The  Secretary  amends  Part  251  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  title  of  Part  251  is  revised  to 
read  as  follows: 

PART  251— INDIAN  EDUCATION- 
FORMULA  GRANTS  TO  LOCAL 
EDUCATIONAL  AGENCIES 

2.  The  authority  citation  for  Part  251  is 

revised  to  read  as  follows: 

Authority:  25  U.S  C.  2G01-2606.  unless 
otherwise  noted. 

§251.1     i  Amended  I 

3.  Section  251.1  is  amended  by 
resnoving  the  words  "and  Tribal 
Schools"  m  the  section  heading  and  text 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C.  2601) 

4.  Section  251  2  is  revised  to  read  as 

follows: 

§  251.2     Who  IS  eUgible  tof  assistance 
under  this  program? 

(al  .'\n  LEf\  is  eligible  for  assistance 
under  this  program. 

(bldl  An  LEA  other  than  a  tribal 
school  or  a  Bureau  school  is  entitled  to 
receive  a  grant  only  if  the  number  of 
Indian  children  enrolled  in  the  LEA's 
schools  Is  either— 

(li  At  least  10;  or 

(ii)  At  least  one-half  of  the  total 
enrollment  for  that  agency. 

(2)  However,  an  LEA  may  apply 
without  regard  to  the  enrollment 
requirements  of  paragraph  (b)(1)  of  this 
section  if  it  is  located — 

(i)  In  Alaska.  California,  or  Oklahoma: 
or 

(11 !  On.  or  in  proximity  to.  an  Indian 
rese.'-vation. 

(c)  An  LE.A  that  is  a  Bureau  school  is 
eligible  only  if  funds  are  available  in 
accordance  with  section  5312(b)(3)  of 
the  Act. 

(Authority:  25  U.S.C.  2602  (a),  (b|) 

5.  Section  251.3  is  amended  by 

revising  paragraph  {bj(2)  introductory 
teKt,  redesignating  paragraph  (b)(2)(iii) 
as  [b)(2)(iv).  adding  a  new  paragraph 
(b)(2)(iii|,  and  revising  redesignated 
paragraph  (b)(2)livj  and  the  authority 
citation  to  read  as  follows: 

§251.3    What  regulattons  apply  to  this 
program? 

(bj-    •    • 

(2)  However,  the  following  provisions 
of  this  part  do  not  apply  to  tribal  schools 
or  Bureau  schools: 


(iii)  Sections  251.31  and  251.32  relating 
to  free  public  education. 

(iv)  Sections  251.40-251.42  relating  to 
the  maintenance  of  effort  required  for 
LEAs 

lAuttionty:  25  U.S.C  2601-2806.  2651) 

6.  The  authority  citation  for  {  251.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2801-2806) 

7.  Section  251.10  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  to  reed  as  follows: 

5  251  10    What  types  of  profecfs  rn!i>i  h» 
funded? 

(a)  The  Secretary  may  fund 
applications  proposing  the — 

(1)  Establishment,  maintenance,  or 
operation  of  projects  specifically 
designed  to  meet  the  special  educational 
or  culturally  related  academic  needs,  or 
both,  of  Indian  children:  or 

(2)  Training  of  counselors  at  the 
applicant's  school  in  counseling 
techniques  relevant  to  the  treatment  of 
alchol  and  substance  abuse. 

•        •        •        •        « 

(Authority:  25  U.S.C.  2803) 

5251.20      Amended! 

6.  Section  251.20  is  amended  by 
adding  the  words  "—other  than  a  trit>al 
school  or  a  Bureau  School — "  after  the 
word  "LEA"  in  paragraph  (a)  and  by 
revising  the  authority  citation  to  read  as 
follows: 

(Aufhorit>  t-S  I  f «;  C  2804(bM2)(B).  2651) 

9251^1    lAme.-Htedl 

9.  In  S  251.21.  paragraph  (b)  is 
amended  by  removing  the  words  "other 
than  school  administrators  or  officials" 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C  2604(b)(2HB)(i).  2651) 

10.  Section  251.22  is  revised. 

§  251.23     Mow  does  tr>e  If  *  oei»>-^'>t'.»  '"•*■ 
Student  count? 

,    !i>  f  or  including  a  Student  in  the 
count  of  Indian  children  to  generate 
funds  under  this  part  an  LEA  shall — 

(1)  Establish  a  date  or  a  period  not 
exceeding  30  days,  during  which  the 
LEA  conducts  the  count: 

(2)  Determine  that  the  child  was 
enrolled  in  the  LEA's  elementary  or 
secondary  schools  on  the  count  date  or 
during  the  count  period; 

(3)  Determine  that  the  child  received  a 
free  public  education  in  the  LEA's 
schools  on  the  count  date  or  during  the 
count  period:  and 

(4)  Obtain  for  each  child  included  in 
the  count  the  student  certification  form 
prescribed  by  the  Secretary. 


19336 
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(b)  Before  including  a  student  m  tht  5  251  40    What  is  the  maintenance  of  effort      years  for  which  the  grantee  is  required 

count  of  Ind:  ^^  children  to  uenerate  requtrement?  ,„  m;iinfain  rprnrd«  if 
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(b|  Btjfore  iniJuding  a  stud.'nt  in  'ht 
count  of  Iniii'in  children  !o  ypnera't' 
funds  under  this  part,  the  LiLA  sfidi! 
do'emiine  that  the  student  certification 
form  rff'TTod  m  iT  prii:r-'V~^  ''■^  ', -*   '>' 
this  Sf!  tion  in..,u(if:s,  at  a  ."Ti",;mum: 

(2)  The  rame  of  the  rlnjibin  !n(i;,in 


tnbf 


group  of  vihjs  h  '^' 


stud'  "',  "n--  aa.-f-n;.  or  'he  g:  jn^parenl  18 
a  nt  r  j-T  ds  defined  by  the  tribe,  band. 

or  gr-:,';p'  a"d 

I  i]  The  par'^nt's  S'ana'':"*'  -i'vi  iIh'p 
(c;  Th':'  LEA  may  inolutle  i.i  the  cou.il 


a  student  v^hoie  s' 


ient  certification 

'".e  parents 


form  dti''^  :•.•':■  ha',  ►> 
sgna'Li--    *- J  ;;,j'p  pro\ided  that  Lhe 
paretT  ^  ,  ^''a'jre  and  date  are  obtained 
wi'h",  y)  l.i\  s  of  the  start  of  the  grant 
p»^riod  for  whi  h  'he  studert  is  counted 
to  g'>ne:.itp  funds  under  this  part. 
(Appro\ed  by  the  Office  of  Management 
and  Biidgpt  und^r  con'-o!  n;>-nhfr  "r.'V 
0031) 

§251.30    |Am«n<l«d! 

11   In  §  25130.  parar.i?h(a)!S 
amended  by  removing    30J{a),  Part  A". 

and  adding,  in  -S  p'ace,   ',5312!b)": 
paragraph  (b][2:  is  amended  by 
removing  •■303!a;t2)'.C).  Part  A",  and 
adding,  in  its  place.  ".SJ12;b!;2iiC) "  a.-..: 
the  authority  riMtion  is  rf\isf>d  to  r>-i.i 
as  follows: 

(Authority   Zo  [,'.S.C  ^xCib).  2fi06) 

12.  in  J  2.51  31.  »hc  ijndes'^njtt-d 
introductory  text  is  arr.»'ndpd  by 
removing  "303ia),  Part  A  ',  and  adding 
in  Its  place,  "53l2lhy'   and  the  authuPi'. 
c'tatii)n  18  revised  'o  rf?ad  as  follows; 
(Auihon;y  25  f  Sr  2oii:iKl   :asi  i 

§251.32    lAnwod^l 

13.  In  5  251  32.  paragraph  fa)  is 
amended  by  removing  "5  251  30  arid", 
paragraph  (dj(2!  is  amended  b> 
removing  "3031a),  Pan  A'\  and  dd::    g 
in  its  place.  ■■5312(bl".  and  the  a-'hon'v 
ritdtion  IS  revised  to  read  as  fo'ioi\s 
!.A.jt>-orit\    25  I'  S  C  2fi02;hl   :k,=,i! 

§251.40    [Am«n<)«dl 

14.  Section  251  40  is  amended  by 
removing  the  words    does  not  make  '  m 

paragraph  (a)  and  adding,  in  their  place. 
the  words    makes  full";  remt)ving  the 
wo'd    unless  ■  in  paragr-aph  la)  nnd 
adding,  in  I's  place  the  worii    i!~ 
rpdpsignatmg  paragraphs  (bj  and  ^    as 
(dj  and  (e),  respectr.  ely;  adding  new 
paragraphs  (hi  and  [■..',:  and  re'.is.n'-  the 


aulnonly  citati.jn  ti„ 


a  I*  follows: 


5  251  40     Wtiat  >s  m«  mainten.ance  of  •ttort 
requirement? 

(b)  The  requirement  of  paragrnph  Ut) 
of  this  section  does  not  apply  to  an  IJ-;a 
that  is  a  tribal  school  or  a  Bureau 
school. 

(c)  Subject  to  the  granting  of  a  waiver 
i'''d.'i  5  351  41    ;rt'-,e  Se.  fMt^rv 

d.  'I-'-  :  e.i  iha;  th-'  il'A  h,is  fa^-d  t.i 
maintain  the  combined  fiscal  effort  a.s 
required  under  paragraph  (a)  the 
Secretary  reduces  the  LEA's  award  in 
the  exact  proportion  by  which  the  LE.\ 
failed  to  meet  the  combined  Hscal  effort 
requirement. 
•        •        *        •        • 

(Authority:  25  U.S.C.  2605<c).  2651) 

;  25  5  41     i  Amenctod) 

15.  The  authority  citation  for  §  ?5i  41 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2605(c)) 

i  251,42     !  A.-nencied ! 

16.  The  authority  citation  for  §  251  42 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2805(c)) 

17.  .\  ■■)••:%  §  !.'<:  43  j8  added  to  read  as 

fpllov,  c. 

5  251.43     How  must  a  grantee  use  trie 
results  o*  its  evatuatfons'' 

(aj  if  an  evaluation  under  section 
5314(a)(4)  of  the  Act  shows  that  a 

project  is  ni  t  Tik  i;^  Mibstantial 
progress  toward  meeting  the  objectives 
of  the  project  and  this  part,  the  grantee 
shall  amend  its  application  in 
accordance  with  section  5314(c)  of  the 
Act. 

(b)  The  dniendr.ier.tb  to  the 
application  must  include  changes  thai 
will  enable  the  grantee  to  meet  those 
objectives. 

(Authority:  25  U.S.C.  2804  (8)|4),  (c)) 

1:25150    (Amended) 

18.  Section  ^1.50  is  amended  bv 
adding  the  words  "in  accordance  w  ih 
i  251.22  and"  after  the  words  "Indian 
students"  and  revising  the  authority 
citation  to  read  as  follows: 
(Authority:  25  U.S.C.  2604(d)) 

19.  A  new  §  251.51  is  added  to  read  as 
follows: 

4  25151     How  does  tt^e  Secfefary 
determine  a  grantee  «  compliance  with  ttie 

student  certification  requirements'' 

P  riodically.  the  Secretary  reviews  a 
ff  m tee's  records  to  determine,  for  the 
current  fiscal  year  and  for  prior  fiscal 


yens  for  which  the  grantee  is  requirpd 
to  maintain  records,  if — 
(a)  The  retjuirements  in  §  251  22  v\  »>re 

n;et: 

(b!  A  Cf'rtifira'ion  form  thai  moots  the 
req'iiroments  of  §  251.22  is  on  file  for 
eai  h  child  included  by  thp  grantee  in  the 
count  of  children  to  gener.i'e  funds 
under  this  part;  and 

(c)  Each  child  counted  by  the  g'-artt.-e 
IS  otherwise  eligible  to  be  counted  undei 
th  s  pari 

(.Approved  by  the  Office  of  Managon.oi.i 
.)nd  Budget  uinier  control  number  IHIO^ 

(X1311 

lA>!t^or"v    25  IJ  S  C,  2«Jl-26<)i)) 

20  A  new  §  251.52  is  added  to  read  rts 

fo:!o'.\s' 

§251.52  Wtiat  action  does  ttw  Secretary 
take  H  a  grantee  fails  to  meet  tt>e  student 
certification  requirements? 

(a)  If  the  Secretary  determines  u^iift 
§  251.51  that  a  grantee  is  not  in 
compliance  with  the  student 
certification  requirements,  thegranu-o 
shall  repay  to  the  Department  the 
amount  of  funds  improperly  generated 
The  Secretary  may — 

(1)  Collect  the  funds  awarded  for  e.iioh 
child  inappropriately  counted  in  the 
fiscal  year  or  years  at  issue  by — 

(i)  Demanding  direct  repayment  from 
the  grantee: 

(ii)  Reducing  the  grantee  s  currer.i 
grant  award  where  the  Secretary  9 
determination  under  paragraph  fa)  of  tht- 
section  conceTis  the  current  fiscal  vear; 
or 

(ill)  Offsetting  the  equivalent  amount 
from  the  grantees  award  for  a  fiscal 
year  following  the  determination:  and 

(2)  For  one  to  three  years  following 
that  determination,  require  the  grantee 
to  submit  with  its  applicaiion  for  fends 
under  this  part  a  verification  by  an 
independent  auditor  that  student 
certification  forms  have  been  completed 
and  maintained  by  the  grantee  for  each 
child  included  in  the  count  in  the 
applicatiiin. 

(b)  In  applying  an  administrative 
offset  under  §  251.52(a)(l)!iii).  the 
Secretary  uses  the  procedures  cnniainei) 
in  34  CFR  Part  30 

(Approved  by  the  Ofi'ice  of  Management 
and  Budget  under  control  number  1810- 

fToai) 

lAulhontv.  2o  U.bC,  2d01-26fl6) 

jKR  Duo.  H9-;0.5Mti  Filed  5-3-89.  8.45  am) 
BiUJMG  coot  «OC-0'-«I 
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DEPARTMENT  OF  DEFENSE 


ADDRESS:  Interested  parties  should 
.■iubmit  written  comments  to:  General 


R,  Paperwork  Reduction  Act 

ilie  0  .  f  •  ■  duction  Act  does 
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(.1  Hules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  13 

Federal  Acquisition  Regulation  (FAR); 
Price  Reasonableness  Threshold 

agencies:  Department  of  Deft-nse 
(DoD),  General  Services  Administration 
(GS.^).  and  National  .'\eronautir.s  and 
Space  Admmistration  (N.ASA). 

ACTION:  Proposed  rule. 

summary:  The  Civilian  Apency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulator>'  Council  are 
considering  a  revision  in  FAR  13,106  (h). 
[bj,  and  (c).  that  establishes  the 
th.'-eshold  at  which  price  reasonableness 
must  be  verified  and  quotations  solicited 
from  a  reasonable  number  of  sources. 
The  revision  proposes  to  increase  the 
threshold  from  $1,000  to  10  percent  of 
the  small  purchase  limitation  (presentlv 
at  $25,000). 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  July  3. 1989. 
to  be  considered  in  the  formulation  of  a 
final  rule. 


ADDRESS:  l.'itcrfSied  parties  should 
submit  untten  comments  to:  General 
Services  Administration,  F.-\R 
SecretHnat  tVRS),  18th  S,  F  Strci  ts  \  v\ 
Riuim  4041.  Washington,  I)(.:  2tm::'y 
Plc.ise  i  lie  ¥.\R  Case  HI*--:;:  ■.;i  ,,:, 
correspondence  reiaied  lo  'h;>  i,ss,i( 

FOR  FURTHER  INFORMATION  CONTACT: 

.Margaret  A  Willis.  FAR  Scvti  '.in^i 
Room  4(>41,  GS  Building.  W.ish'S:cUin. 
DC  2(H0.5,  (202)  52:>-4".n,T  Vj'.-^i-  cite 
FAR  Case  8SI-32 
SUPPLEMENTARY  INFORMATION: 

A.  Regulaton  Hevibility  Ad 

The  proposed  rule  is  ncs!  rxp.i-  'c,.,!  i,-. 
have  a  significant  e.':,ono.T,H  irrf.iact  un  a 
substantial  niimber  (if  shkiI!  entities. 
Existing  rpguL-itions  adilrcss  [hv 
establishment  of  a  spend!  ca'r.i^^srv  i,i' 
set-asides.  identified  as  small  h;i'.:nr^s 
small  purchaM--  set-asuies,  li,,'.' 
acquisitions  of  supplies  or  services  Ih.jt 
have  an  anticipated  dollar  value  of 
$25,000  or  less  This  proposed  rule  does 
not  affect  those  sel-asides.  It  merely 
reduces  the  adm.mistrati\e  cost  of  low 
dollar  value  set-asides-  However, 
comments  concerning  the  impact  of  this 
rule  are  invited  from  small  businesses  or 
other  interested  parties.  Comments  from 
small  entities  concerning  the  affected 
FAR  section  will  also  be  considered  sn 
accordance  with  section  610  of  the  .Act 
Such  comments  must  be  submitted 
separately  and  cite  section  89-610  [F.-\R 
Case  8(1-32)  in  correspondence. 


B    F'apfrvu'srk  Ked,.,j(  :;.ir   \-  ' 

itie  Papenvork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et.  seq. 

List  of  Subjects  Ir  48  CFR  F  H  13 

Government  piui,uii-:iiriit 

Dated:  April  27. 1989. 

!  lrirT\  S,    K<:iMri«, M, 

Acung  uirecior.  Off  ice  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Part  13  is  amended 

as  set  forth  hplnw 

PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASf 
PROCEDURES 

1.  i ;  t  ^t.:.:onty  citation  for  48  CFR 
Part  13  continues  to  read  as  follows: 

Authont\  40  U.S.C.  486(c):  10  U.S.C. 
Ch;  ,  ■.  -  1       and  42  U.S.C.  2473(c). 

13  106     ;  Amended  i 

2  Section  13.106  is  amended  by 
removing  In  paragraph  (a)  heading, 
(a)(4).  and  paragraphs  (b)  and  (c) 

1    .id;-.  ;s  the  figure  "$1,000"  and 

:^(  r!,r,g  ,11  each  place  "10  percent  of  the 
'^mall  purchase  limitation." 

i-n"  Di.,:,  m-:n-r,-\  r;!..<t  5-3-89:  8:45  am) 
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D€PARTMENT  Of  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  845  | 

RIN  1029-AB28 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Program 
Inspections  and  Enforcement 
Procedures;  Civil  Penalties 

AQENCv:  Office  of  Surface  Mining 
Rerlam,i!ion  and  Enforcement.  Interior. 
AcnoN:  Final  rule. 

SUMMAHY:  The  Office  of  Surfdce  W.rMn 

RecJamdtion  and  Eiiforc ement  (OS.MRE 
!s  amonding  its  regulations  which  nllow 
OS.VIRE  to  use  monpy  collec'ed  from 
payment  of  Federal  civil  penalties  lei.  n-ii 
undi'T  sectiDH  518  of  the  Surfare  Mining 
Control  .'ind  Reclamation  .Act  of  1977 
(Act)  to  reclaim  lands  that  have  been 
mined,  abandoned  or  left  inadeqiiate!> 
reclaimed  since  passage  of  the  .Act.  The 
regulations  are  being  amended  'o 
comply  with  the  Department  of  the 
Interior  Appropriation  Act  for  fiscal 
year  1989  to  allow  use  of  these  fi,nd« 
until  expen(ied, 
EFFECTIVE  DATE:  June  5,  1989 
FO«  FURTHER  INFORMATION  CONTACT. 
Raymond  E.  Aufmuth.  PC}.  Divsion  of 
Technical  Services,  Office  of  Surfare 
Mining  Reclamation  and  Enforcement, 
US,  Department  of  the  Interior,  19,51 
Constitution  .Avenue  N'W..  Washington 
DC  20240:  Telephone:  202-34>--'952 
(CommercMl  or  FTS) 
SUPPt^MENTARV  INFORMATION: 

1.  B,i,.kjirourd 

U.  D'Si;us»;or,  of  F'nrtI  Ruin 

1)1  Pr.iced'iral  Vldito-s 

I.  Background 

A  ■df'.d'.U'.d  J;scuss'Qn  of  the  regulation 
w  hi'.h  implemented  the  use  of  civil 
penal!;,  moneys  and  e.xplains  the  Post 
.Act  Retlamation  program  may  be  found 
dl  53  FR  16016.  Mav  4.  1988. 

Con>i:ess   in  the  Df^partment  of  the 
interior  .Appropriations  .Act  for  fi.scal 
year  1989  au'horized  the  Secrf-'  ir\  of 
the  Interior  to  utilize  money  collected 
pursuant  to  the  payment  of  civil 
pen.ilties  under  section  518  of  the  Act  to 
rociaiT!  lands  adversely  affected  by  coal 
mning  prnr'i.'es  after  August  3, 1977.  to 
'•^main  avair^blp  until  expended  (Pub.  L. 
l'Xi-4461.  The  appropriations  language 
pn-\  '(J.!s  ;n  part; 

■   ['rovided.  That  notwithstanding  any 
other  provision  of  law.  the  Secretary  of  the 
Interior,  pursuant  to  regulations,  may  utilize 
dirpctiy  or  through  grants  to  States,  moneys 
collected  in  fiscal  year  1989  pursuant  to  the 
assessment  of  civil  penalties  under  section 


,5 1 8  of  the  Soifaoe  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C  1 268).  to 
reclaim  lands  adversely  affected  by  coal 
mining  practices  after  August  3. 1977.  to 
remain  avaiUhIp  until  expanded.  *  *  • 

II.  Discussion  of  Final  Rule 

The  reader  is  referred  to  a  detailed 
discussion  of  30  CFR  845.21  at  53  FR 
16016,  May  14. 1988,  for  an  explanation 
of  the  rule  implementing  Pub.  L  100-202. 
which  allows  use  of  civil  penalty  mon*  y 
for  reclamation  of  post  1977  sites. 

The  present  regulation  amends  30  CFR 
845.21(a)  to  implement  the  intent  of 
Congress  which  authorizes  the  use  of 
civil  penalties  collected  in  Fiscal  1989 
t;ntil  such  funds  are  expended. 

Ill   PtDredural  Matters 

tfiderai  Papers orh  Reduction  Ad 

This  rule  does  not  contain  inform.atiun 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507 

Executive  Order  12291  and  Regulatory 

r/-., ■',..■;/.-.  Art 

Thf-'  DOI  hai  determined  th.al  this 
document  is  not  a  major  rule  under  the 
(TittTia  of  E.\ecutive  Order  12291 
iFebruary  17.  1981]  and  certifies  that  il 
wdl  not  have  a  significant  economic 
effect  on  a  substantial  nu.mber  of  small 
entities  under  the  Regulatory  P'lexibility 
Act,  5  U.S.C,  601  et  seq^  This  rule  does 
not  distinguish  between  small  and  large 
entities.  These  determin.i'ions  are  based 
on  the  findings  that  the  regulatory 
additions  in  the  rule  will  not  change 
costs  to  industry  or  to  the  Federal,  State. 
or  local  government.  Furthermore,  the 
ruit'  produces  no  adverse  effect  on 
competition,  employment,  mvestment. 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete 
with  foreign-baaed  enterprises  in 
domestic  or  export  markets. 

factional  Environmental  Policy  Act 

OSMRE  prepared  an  environmental 
assessment  (E.A)  for  the  May  4  19B8 
regulation  (53  FR  16016)  that 
implemented  the  use  of  civil  penalty 
moneys  for  post  act  reclamation 
OSMRE  determined  at  that  time  that 
there  were  no  significant  adverse 
impacts  on  the  quality  of  the  human 
environment  that  required  preparation 
of  an  environmental  impact  statement 
within  the  meaning  of  section  102(2 |(Cj 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4332(2)(C) 
A  "Finding  of  No  Significant  Impact" 
(FONSI)  was  issued  and  included  in  the 
OSMRE  administrative  record  at  the 
address  speciGed  previously  (see 
"AOORESSES").  OMSRE  has  examined 
the  rule  being  adopted  here  and 


determined  that  the  analysis  included  in 
the  EA  prepared  for  the  May  4.  1988, 
rule  remains  applicable.  OSMRE  has 
prepared  a  FO.NSI  for  the  final  rule 
reaffirming  the  finding  that  there  will 
not  be  any  significant  adverse 
environmental  impacts. 

Administrative  Procedure  Act 

This  regulation  is  exempt  from  the 
public  notice  rulemaking  requirements 
of  the  Administrative  Procedure  Act 
pursuant  to  5  U.S,C.  55T,b)lB)  Notice 
and  comment  on  the  regulation  are 
unnet.essary  since  the  regulation  merely  ' 
adopts  without  policy  alternatixes  a 
terhnical  change  provided  by  Congress 
in  the  Agen,  ys  .Appropriation  Act  for 
FY  89 

Author 

The  principal  author  of  this  ruK'  is 
RayTiOnd  E.  Aufmuth.  PG.  Division  of 
Technical  Services,  Office  of  Surfai  e 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240:  Telephone:  202- 
343-7952  (Commercial  or  FTS). 

List  of  Subjects  in  30  CFR  Part  845 

Administrative  practice  and 
procedure;  Law  enforcement:  Penalties; 
Reporting  and  recordkeeping 
requirements;  Surface  mining; 
I'nderground  mining. 

Accordingly  30  CFR  Part  845  is 
amended  as  follows; 

Da  led:  .Ma-ch  ',   l'W9. 

fames  E.  Cason. 

ActtD-i  Assistant  Secretary.  iMtidand 
MiniT.ls  Munagpmi-vt. 

PART  845-CIVIL  PENALTIES 

1.  The  authority  citation  for  Part  845  is 
revised  to  read: 

Authority:  P'ib  L.  95-fl7  30  U.S.C.  1201  et 
seq  .  Pub  L.  100-34;  Pub.  L  100-202,  and  Pub. 
L  100-*46 

2.  In  section  845-21,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  845.21    Use  of  civil  penalties  for 
rvciamation. 

(a)  To  the  extent  authorized  in  the 
applicable  annual  appropriations  act  or 
other  relevant  statute,  the  Director  of 
OSMRE  may  utilize  money  collected  by 
the  United  States  pursuant  to  the 
assessment  of  civil  penalties  under 
section  518  of  the  Act  for  reclamation  of 
land.s  adversely  affected  by  coal  mining 
practices  after  August  3. 1977.  until  such 

funds  are  expended. 
«         «        »        *         * 

\rR  Doi    Bi^- 10699  Filed  5-3-89;  8:45  am| 
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PROPOSED  RULES 
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S.:perfur.d  proa" J n 
Nationu!  oil  and  hnz  i-jous  substances  contingency 

plan — 

Ndtional  priorities  1  st  update,  19526 

NOTICES 

F.nvironmentdi  st.ternents;  availability,  etc.: 

.*\2Pnry  statrmer.'s — 
Weekly  rpceipts,  I'UJ:, 
Supnrfund  response  ar.(i  reiv-dial  actions,  proposed 
settlemer.'s,  e'c 
Tecnnicdl  Ordn-innf.  In:  ,  19435 

Executive  Office  of  ttie  President 

S'^t   PrfSident^i!  Dijcume'-'s 

Export  Administration  Bureau 

RULES 

Industrial  mobilization  regulations;  redesignation  and 

transfer  from  Infema'inna!  Trade  .Administration,  19323 
NOTICES 

Domestic  crude  oil  export  study;  hearings,  19423 
Foreign  availability  assessments: 
2  4-Dich!oropheno\yacetic  acid  (2,4-D)  and  salts  and 

esters  or  2,4-D,  19423 

Family  Support  Administration 

NOTICES 

Agency  m.^orrrLdnon  f.cjllrction  activities  under  OVIB  review, 

19441 

(2  docun-.ents)  i 

Federal  Aviation  Administration 

RUL£S 

Transition  arc  js.  191'):-l'Tr,,i 

(5  documents) 
PROPOSED  RULES 

Airwort.hiness  and  noise  standards; 
Civil  aircraft  povsered  by  advanced  turboprop  (propfan) 
engines;  noise  and  emission  standards,  19498 
Ruiemaking  petitions;  summary  and  disposition.  19388 
Tran.si'ion  areas    19389 

Federal  Communications  Commission 

RULES 

Amateur  Operator  a-.d  S'ation  Licenses;  Correction.  19375 
Practice  and  procedures: 

Satellite  carriers,  unlawful  discrimination  against 

■-liS'ribu'ors  in  provision  of  superstation  and  network 
5ta*;jn  proa'dmn^ine   193"3 
Kd(i:o  broadcas'm^ 
FM  station  (Class  C3)  additional  allotments  and 

increased  maximum  transmitting  power  for  class  A 
VW  stations 
Correction.  193"5 
Radio  stations   table  of  assignments: 

.Missouri,  19J~4 
PBOPOSEO  RULES 

Radio  stations:  table  of  assignments: 
.Missouri  and  Kansas.  19415 
South  Dakota,  19416 
Virginia,  19415 
Television  broadcdStin>; 
Television  broadcast  signals  delivered  by  satellite  to 
home  satellite  earth,  station  receivers;  syndicated 
exclusivitv  req:.;;rf'n^en:s.  1Q41j 
NOTICES 

Agf'ncy  information  collection  activities  under  0MB  review, 

194,16 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  19484 
Federal  Election  Commission 

NOTICES 

M-:-*;:'^^    '-,.nsi;.nc  .'Net,  19484 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certifica'c  fihn^Ljs. 

Colorado  Interstate  Gas  Co.  et  al,.  19432 
Applications,  hearings,  detprmmations.  etc^: 

Detroit  Edison  Co..  19433 

Northern  Natural  Gas  Co,,  19433 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  19430 
Investigations,  hearings,  petitions,  etc.; 
Trans-Atlantic  trades — 
Possible  malpractices,  19436 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  ,\ct.  19484 
Federal  Reserve  System 

NOTICES 

M.a't;:ik;s,  Sunshine  .Act,  194ti4 

Applications,  heanniis.  dctrrminations.  etc.: 
Gesme,  Charles.  R.m.et  al.,  19436 
National  Penn  Bancshares,  Inc.,  et  al.  19437 
Wobum  National  Corp,  et  al..  19437 

Federal  Trade  Commission 

RULES 

Funeral  industry  prdctices.  19359 
Prohibited  trade  practices: 

Cleveland  Automobile  Dealers'  Association.  19359 

VVC,  !-id:,str!Ps,  Inc.  193,58 

Financial  Management  Service 

See  Fiscal  Strvir  e 

Fiscal  Service 

RULES 

Bonds  and  notes.  L'.S  savings. 

Investment  yields  and  maturity  periods  tables 
Correction,  TM86 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Importation,  exportation,  ancJ  transportation  of  wildlife; 
African  elephant  ivor>',  19416 

Food  and  Drug  Administration 

RULES 

Food  additives; 
Paper  and  paperhoard  components— 

I'l-lMirethane.  193W 

PROPOSED  RULES 

Food  for  human  consum.ption:  animu!  drugs,  feeds,  and 
related  products; 
Poisonous  or  deleterious  substances  in  food:  action  levels 
Correction  19486 


NOTICES 

Human  drugs; 
Orphan  drug  and  biological  products — 
Designations;  cumulative  listing;  correction.  19486 
Medical  devices;  premarket  approval: 
Unilens  53  (Ocufilcon  B)  Soft  (Hydrophilic)  Asphenc 
Contact  Lens,  19440 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs; 
Women,  infants,  and  children — 
Special  supplemental  food  program;  funds  use 

flexibility  for  States  implementing  food-cost-cutting 
systems:  correction,  19486 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.:  ^ 

Southern  region;  regional  guide.  19422 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Family  Support 

Administration;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  National 
Institutes  of  Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

SfP  a'so  Public  Mcillh  Servi,  e 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  careers  opportunity  program,  etc. — 

Low  income  levels,  19459 
Schools  of  medicine  or  osteopathy  two-year  programs, 
19459 
Meetings;  advisory  committees: 

June,  19459 
National  vaccine  injury  compensation  program;  petitions 
received,  19460 

Indian  Affairs  Bureau 

NOTICES 

Hoopa  Valley  and  Yuiok  Reservations;  boundaries 
description,  19465 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 

.\ation;il  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes; 
Minimum  tax;  tax  benefit  rule,  19363 

PROPOSED  RULES 

Income  taxes; 
Golden  parachute  payments  (section  280G],  19390 
Minimum  tax;  tax  benefit  rule;  cross  reference,  19409 

International  Trade  Administration 

NOTICES 

.•\ntidumpin'.:; 

Drafting  machini'S  and  parts  from  Japan,  19424 
Countervailing  duties; 

Steel  wheels  from  Brazil,  19425 
Export  trade  certificates  of  review,  19425-19427 
(3  documents! 


Interstate  C  zr^rnf^ce   Co'^'imission 

NOTICES  » 

Motor  earners; 
Compensated  intercorporate  hauling  operations,  19472 
Puerto  Rico  Freight  System,  Inc.,  et  al.;  joint  water-motor 
tariffs,  detention  charges.  19472 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 

Adminis'f  -'■n'^ 

Land  Manaq("">en!  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Montana,  19466 
Withdrawal  and  reservation  of  lands: 

Montana,  19467 

New  Mexico:  correction,  19486 

Mine  Safety  and  health  Administration 

PBC'POSED  RULES 

k :,.;,.  c  rules;  safety  standards  modification  petitions;  relief 

applications  evaluation  procedure,  19492 
NOTICES 
Safety  standard  petitions: 

Bitter  Creek  Resources,  Inc.,  19477 

Traveller  Coal  Co..  Inc.  19477 

Mine  Safety  and  Healtti  Fedeici:  Review  Commission 
See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Man,igerne:v.  Se.-vict: 
NOTICES 
Meetings; 
Pacific  OCS  Region  information  transfer  meeting:  offshore 
oil  and  gas,  risks  and  benefits.  19467 
Outer  Continental  Shelf:  development  operations 
coordination: 
Century  Offshore  Management  Corp..  19468 
Forest  Oil  Corp.,  19468 

National  Ae  criaui  cs  and  Space  Administration 

NOTICES 

'•'■  ■  '.  :gs: 
Space  Systems  and  Technology  Advisory  Committee, 

1Q477 
National  C'e'lit  Union  Aoministfatton 

NOTICtS 

Meetings;  Sunshine  Act,  19484 

National  fo\.'-a?i\'0-'  '- -  "^e  '■''•^-  ''~r'  '^e  Humanities 
NOTICES 
Meetings: 
Humanities  Panel,  19478 

National  Institute  for  Occupational  Safety  and  Health 

Spr'  Centers  fur  Dise.isf^  Control 

National  lnst:tijies  ci  health 

NOTICES 

Meetings; 
National  Cancer  Institute,  19461 
National  Institute  of  Child  Health  and  Human 

Development.  19461 
National  Institute  of  Dental  Research,  19462 
(2  documents) 
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Medicine,  19483 


(3  documents) 


National  Oceanic  and  Atmospheric  Admtms'ration 

RULES 

F;';npr\  c)nspr\  I'.jn  and  management: 
C;i::f  nf  A'.a.^a  ^r-oundfish,  19375 

National  Parl<  Service 

PROPOSED  RULES 

Minerals  mandaement:  I 

Nt;n  rg  c;d•.^^^-^.t?:  water  use,  19411 
NOTICES 
Ci  ncess:  m  contract  negotiations; 

Os  did  Sioux  Parks  and  Recreation  Authority,  19469 
W.rld  htT'triae  properties  list: 

Nd'iund!  prr'cc;S3,  194~0 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Comrr.it't  cs  estabiishmeiit,  renewal,  termination,  etc.: 
Frequency  Management  Advisory  Council,  19427 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

P'  irts  ar.d  rra    :  dis  pnjsicdl  protection:  and  production 
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ilities;  domestic  licensing: 


\;;c!ear  pov\er  plants — 
Access  authorization  prograri'.  industry  guidelines; 
policy  statement;  meeting,  19388 
[Vc(iuct:on  and  utilization  facilities:  domestic  licensing: 

Nuclear  power  plan's — 

Spent  T'lcletir  fuel  stora;^?  in  N'RC-dpproved  Storage 
Cds^5    193~9 
R;,'er;jk;ng  pe';:;i'ns 

Amershiim.  Corp.,  193'"fi 
NOTICES 
Feports,  ava,labil;'y.  etc.: 

In'ernational  Nuclea-  Power  Plant  Aging  Symposium; 
proceed;ni;s,  19478 
Applications  .">  .-  .'\'s,  determinations,  etc.: 
DuVe  Powp'  C,j  .  19478 
\Visc()ns;n  Public  Ser\'ice  Corp.  et  al..  19479 

Nuclear  Waste  Tectinical  Board 

NOTICES 

Meetings,  I'lKHO 

Presidential  Documents 

PROCLAMATIONS 

Spf-ca:!  otn^ervcrcps: 

Fire  Prevention  Week  (Proc.  5968),  19345 
M  >ntime  Day   Na'ional  (Proc.  5967),  19343 

Public  Health  Service  ' 

See  aiso  Cer.te'-s  for  Dis.  ase  Control;  Food  and  Drug 
.►Xdmmistra'ion,  Health  Resources  and  Services 
.\  inv.nisi' i';  1*^   National  Institutes  of  Health 

NOTICES 

Aj  ncv  miormation  collection  activities  under  0MB  review, 
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Research  and  Special  Programs  Administration 
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Title  3— 

Proclamation  596"  of  M.i\   2,   19C9 

The  President 

National  Maritime  Day.  1909 

By  the  Presidfnt  of  the  I'nited  St,:itr'.  of   \ '"erica 

A  Proclamation 

I  ;  :;.!■  pages  of  our  Nation's  history,  merchant  seafarers  rightly  occupy  an 
ho!  rr.  d  pid  i    Iht   American  merchant  marine  has  not  only  made  important 
CO!  tnlii!!.'  Hh  •;      ur  <  conomic  development,  but  has  also  helped  our  country 

make  effectn  r  rr-;-n ;:;ses  to  military  challenges. 


The  value 


wartime  operations  was  first  demonstrated 


during  thi  Rivolution.  when  they  supplemented  the  34  ships  of  the  small 
Continenldl  Navy.  These  vessels  wrought  havoc  on  enemy  shipping,  capturing 
or  sinkino  some  600  British  merchant  vessels.  Those  losses  intensified  the 

n.  '  mtnt;  pit  ssure  on  Parliament  to  end  the  war. 

In  this  ( ( rtirv  tiieir  support  has  been  crucial — and  their  sacrifices  heroic — in 
many  irnit  d  (onflirts  During  World  War  II  alone,  despite  enemy  attacks 
wh  t:h  s  "k  :-; T!  'h.Hi  "  >0  U.S.-flag  merchant  ships  and  claimed  the  lives  of 
mure  than  60()(i  i  ivd  .r,  f  afarers,  they  transported  the  troops  and  kept  open 
!  ;  I  s  dat  It  u  ultimately  to  victory. 


ine  ?a; 

CI 


y  v\'f 
■)s*  year  1 
;; hirers  h 


,>f 


j,vi  Si  :  \  aliant  merchant  mariners  an  enormous  debt  of  gratitude. 
j  and  niiilions  of  Americans  in  welcoming  the  news  that  these 
ci  finally  received  the  official  recognition  they  deserve  as  veterans 


In  •  c  jcnitio"  of  the  importance  of  the  U.S.  merchant  marine,  the  Congress,  by 
loir.t  Ff  so  a!i an  approved  May  20, 1933,  has  designated  May  22  of  each  year  as 
Nutu  nai  Mcir.t  n;(:  Day"  and  has  authorized  and  requested  the  President  to 
iss  e  dra.aai,y  <i  pro(  amation  calling  for  its  appropriate  observance.  This  date 
WH:,  (has,  n  t  i  cammamorate  the  day  in  1819  when  the  SS  SAVANNAH  left 
S<j\  ann  ih  (it  ora  a,  on  the  first  transatlantic  steamship  voyage. 

\()\V  IHf:RF]FC)RF  1  (EORGE  BUSH,  President  of  the  United  States  of 
Aniera  a.  tiu  ht  rt  1  v  proclaim  May  22,  1989,  as  National  Maritime  Day.  I  urge 
the  piopa?  f  tha  In  ted  States  to  observe  this  day  by  displaying  the  flag  of 
the  Initf  d  Statf  s  at  their  homes  and  other  suitable  places,  and  I  request  that 

all  ,h;ps  saiia.g  anai.  r  he  .\r  erican  flag  dress  ship  on  that  day. 

I.\  wriNRSS  VVHF.RFOF  •  have  hereunto  set  my  hand  this  second  day  of 
Mc.'.  i:\  ihe  \aar  of  oiii  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Inc'  pendencc  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


7?. 
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Prociam.ition  5968  of  M.i\   2,  1989 
Fire  Prevention  Week.  1989 


B\   the  President  of  the  T'nih'd  St. 


)f  America 


A  rrociam.Jtion 


CitiZi^ns 

ciui! 

fire 


:i?S    1.) 


iSt    \< 


10 


:e 


^'  f  >'  year,  fire  claimed  the  lives  of  almost  6,000  of  our  fellow 
M.irn  thr  ,?ands  more  were  severely  injured  by  fire,  and  billions  of 
f  pr  ip'  rt\  WHS  destroyed.  Eighty-five  percent  of  the  deaths  caused  by 
i)(  (  am  d  a  residential  properties.  Fire  is  especially  devastating 
\  ulnerable  members  of  our  society:  children  and  the  elderly. 


Th.s  >i!iir 
aimed  at  th 
FVot*:-c!ii:!n  Ass'.'M' 
CO  IT"!  p  am  on  thf-rr 
right  hnnds 
to"  Gi,t   Out 
assistance  c 
to  m.ikt^  thf 


I    I  :;  t- d  States  Fire  Administration  has  launched  a  campaign 

\t T\  >  vjng  entitled  "Curious  Kids  Set  Fires."  The  National  Fire 

nn  the  originator  of  Fire  Prevention  Week,  has  selected  a 

Dig  Fires  Start  Small:  Keep  matches  and  lighters  in  the 

Ci  mpiementing  these  efforts  is  a  private  sector  initiative.  "Plan 

A  ivp.     a  house  escape  planning  program  developed  with  the 

f  the  US  Fire  Administration.  All  of  these  programs  are  designed 

An  !t  ri(  sT  :  ublic  more  aware  of  the  dangers  of  fire  in  their  homes. 


1  CO  nmt  nd  th.    i  fforts  of  public  officials,  firefighters,  business  leaders,  and 
mity  and  \ ol  mteer  organizations  who  are  working  together  to  bring 


comm 
ahiUit 
ArntT! 
proioct  t 

Thr  Qu:: 

t'rK.h       \t\ 

Nation,!! 
the  fa  Hi 

Na'ion's 


1  soft  r  An  (iiii  I  especially  commend  the  men  and  women  of  the 
dn  frf  sir\i  ,e — volunteer  and  career — who  risk  injury  and  death  to 
tne  iivos  and  property  of  their  fellow  citizens. 

it  r  sks  an.i  sacrifices  involved  in  their  work  are  clearly  evidenced 
u  (i.ir,ng  the  National  Fallen  Firefighters  Memorial  Services  at  the 

Academy  in  Emmitsburg,  Maryland.  On  October  15  of  this  year. 

f  firefighters  killed  in  the  line  of  duty  and  representatives  of  the 

M  rvice  will  gather  from  all  over  America  to  honor  and  pray  for 

iidividna!':  who  perished  in  1988. 


NOW  TiiFREFOKE  I  GEORGE  BUSH.  President  of  the  United  States  of 
An  t  ra  .i  !  ■.  \  ntip  id  the  authority  vested  in  me  by  the  Constitution  and  laws 
f  h'  l:  iS  ;  Sniti  ^  do  hereby  proclaim  the  week  begirming  October  8,  1989, 
as  Firo  ihc\.  niion  Week.  I  call  upon  the  people  of  the  United  States  to  plan 
anil  a(  tuely  participate  in  fire  prevention  activities  not  only  this  week,  but 
throughout  the  year.  I  also  ask  all  Americans  to  pay  tribute  to  those  firefight- 
ers who  have  made  the  ultimate  sacrifice  for  our  safety. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day  of 
M  .\  1  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart910 
(Lemon  Regulation  664) 

Lemons  Grown  in  Caitfomla  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


summary:  Regulation  664  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
385,000  cartons  during  Lhe  period  May  7 
thj-ough  May  13, 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry'. 
EFFECTIVE  DATE:  Regulation  664 
(I  910.964)  is  effective  for  the  period 
May  7  through  May  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Rodriguez,  Marketi'^g  Specialist. 
Marketing  Order  Administration  Branch. 
F&V,  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  475- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  m 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agncultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 

and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 

statutes  have  small  pr'it\  o'ientation 
and  corr.patibility 

There  ai-e  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketirg  nrdpr  and 
approximately  2500  producers  m  the 
regulated  area.  Small  agr:cui*i,:ral 
producers  have  been  defined  by  the 
Small  Business  .Administration  (13  CFR 
121. 2j  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  de.^med  as  thosj  whose 
gross  annual  receipts  are  less  than 
$3,500,000  The  majority  of  handlers  and 
producers  of  Califomia-Anzona  lemons 
nia\'  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No,  910.  as  amended  (7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  Califurni;!  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreena-nt  Act 
(the  "Act,"  7  U.S.C.  601-6-4)  ds 
amended.  This  action  is  bastd  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  .'\dmamstrative 
Commifee  (Committee:  and  upon  other 
available  information.  !t  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
Cahfornia-Arizona  lemon  marketing 
polu  y  of  i9Rf^-89.  The  Committee  met 
pubiu  iy  on  May  2. 1989.  in  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
a  quantity  of  lemons  deemed  advisable 
to  be  handled  during  the  specified  week. 
The  Committee  reports  th,^t  demand  for 
lemons  is  strong 

Pursuant  to  5  U  S  C,  5i3,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  pubhc 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  m  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  A'hich  this  regulation  is 


based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time 

List  of  Subjects  in  7  Li  K  ia.  •.  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910—LEMONS  GROWN  [-. 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  „.,^i.v...  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.964  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

;  9'10  ^64      Lemo-  Rey.,;.,'"'  o?"  •:■:,■  4. 

The  quantity  ol  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  7, 1989. 
through  May  13, 1989,  is  established  at 
385,000  cartons. 

Dated:  May  3, 1989. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc,  89-10970  Filed  5-4-89:  8:45  am) 
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7  CFR  Part  955 

Docxei  Nc   F  'v  ••••  :i  i- C  ■;=  7 ) 

Expenses  and  Assessment  R,r?*p  'or 
Marketing  Order  No.  955 

AGEf^cv;  Agricultural  Marketing  Service, 

USDA. 

action;  Final  rule. 

summary:  The  Department  is  adopting 

-  1       d  rule  the  provisions  of  an 
interim  final  rule  (without  change) 
which  authorized  expenditures  and 
established  an  assessment  rate  under 
interim  Marketing  Order  955  for  the 


13348 
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fiscal  period  ending  September  15. 1989 
Authorization  of  this  budget  will  allow 
the  Vidalia  Onion  Committee  to  incur 


submitted  to  the  Department  of 

.Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 


,„    TT,, 


This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses.  The 

r'nmmif+oo'o  initial  Rarol  nprinrl  Kpoan 


Federal  Register  /  Vol.  54.  No.  86  /  Fnday,  Mav 


'ih'i 


'p?"". 


,!.:,(; 


!10 


the  handling  of  raisins  produced  from 
grapes  grown  in  California,  Under  the 
order,  reserve  raisins  may  be:  Sold  at  a 


isms  nifi" 
;t;t!es 


b"  classified  as  small 


The  order  prescribes  procedures  for 


In  accordance  with  these  provisions, 
the  Committee  computed  and 
announced  a  trade  demand  of  262,487 

*r\no  fr,t>  Klafiirol   f Qiin-r4rior11  Qco^loce 
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fiscal  period  ending  September  15, 1989 
Authorization  of  this  budget  will  allow 
the  Vidalia  Onion  Committee  to  incur 
expenses  reasonable  and  necessary  to 
administer  the  program.  Funds  to 
administer  this  program  are  denved 
from  assessments  on  handlers. 
Emcnvi  DATl:  March  16, 1989  through 
September  15. 1989. 
Fow  wirroCT  iHK>i»«A"no«  comtact, 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  PC 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-t'17-5331 
tUPPLCMCNTARY  INFOWIATIOM:  This  rule 
is  issued  under  Tentative  Marketing 
Agreement  No.  955  and  Interim 
Marketing  Order  No.  955  (7  CFR  Part 
955)  applicable  to  Vidalia  onions  grown 
in  a  designated  part  of  souLheastem 
Georgia.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-maior' 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agncultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  th.s 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  ovm  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibiiity 

There  are  approximately  160  handlers 
and  260  producers  of  Vidalia  onions  in 
that  portion  of  Georgia  covered  "-y  the 
interim  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agncultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000,  The  majority  of  the  Georgia 
Vidalia  handlers  and  producers  may  be 
classified  as  small  entities 

The  budget  of  expenses  for  the  1989 
season  was  prepared  by  the  Vidalia 
Onion  Committee  (committee),  the 
agency  responsible  for  local 
administration  of  the  order,  and 


submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  Vidalia  onions.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  Iheir  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropnate  budget. 

The  assessment  rate  recommended  by 
the  committee  was  denved  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
thdt  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  Lncome  to  pay  the 
committee's  expected  expenses.  The 
marketing  order  became  effective  March 
18,  1989  on  an  mtenm  basis  for  the  1989 
season.  The  initial  budget  will  cover  the 
period  through  September  15. 1989,  as 
the  subsequent  fiscal  penod  begins  on 
September  16,  1989. 

The  Vidaha  Onion  Committee  met  on 
March  27. 1989.  and  unanimously 
recommended  an  initial  1989  budget  of 
$150,000.  The  committee  also 
recommended  an  assessment  rate  of 
SO. 10  per  50-pound  bag.  This  rate,  when 
applied  to  anticipated  shipments  of  1.5 
million  50-pound  bags,  would  yield 
$150,000  in  assessment  revenue  which 
would  be  adequate  to  cover  budgeted 
expenses.  Major  expense  items  include 
the  committee  manager's  salary, 
prcmotion  activities  and  a  contingency 
reserve. 

An  intenm  final  rule  was  issued 
March  ,31,  1989.  and  published  in  the 
Federal  Register  on  April  5, 1989  (54  FR 
13666).  The  rule  authonzed  the  budget  of 
expenses  and  established  the 
assessment  rate  recommended  by  the 
committee.  The  intenm  rule  provided 
that  interested  persons  could  file  wntten 
comments  through  April  17.  1989,  No 
comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
arp  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  denved  from  the  operation 
of  the  intenm  m.arketmg  order. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee,  it  is  found 
that  the  specified  expenses  are 
reasonable  and  likely  to  be  incurred  and 
that  such  expenses  and  the  specified 
as'^essment  rate  to  cover  such  expenses 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 


This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  fimds  to  pay  its  expenses.  The 
committee's  initial  fiscal  period  began 
March  16, 1989,  and  the  interim  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
Vidalia  onions  handled  during  the  fiscal 
period.  In  addition,  handlers  are  aware 
of  this  action  which  was  recommended 
by  the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S,C.  533). 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements  and  orders. 
Vidalia  onions  (Georgia), 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule 
amending  7  CFR  Part  955  which  was 
published  at  54  FR  13666  on  April  5, 1989 
is  adopted  as  a  final  rule  without 
change. 

Dated;  May  2. 1989. 
William  |.  Doyle. 

Associate  Deputy  Director.  Frvi't  and 

Vegetable  Division. 

[FR  Doc.  89-10849  Filed  5-4-89-.  8;45  am] 
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7  CFR  Part  989 
[Docket  No.  FV-«9-018FR] 

Raising  Produced  From  Grapes  Grown 
In  California;  Final  Free  and  Reserve 
Percentages  for  the  1988-89  Crop 
Year  for  the  Natural  (Sun-Orfed) 
Seedless  Raisin  Varietal  Type 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  adopting,  without 
modification,  as  a  final  rule  the 
provisions  of  an  interim  final  rule  which 
established  final  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  from  California's  1988 
raisin  crop  production.  These 
percentages  are  intended  to  stabilize 
supplies  and  prices,  and  help  counter 
the  destabilizing  effects  of  the 
burdensome  oversupply  situation  facing 
the  raisin  industry.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Raisin  Administrative  Committee 
(Committee),  the  administrative  agency 
responsible  for  local  administration  of 
the  Federal  marketing  order  regulating 


the  handling  of  raisins  produced  from 
grapes  grown  in  Cahfomia.  Under  the 
order,  reserve  raisins  may  be:  Sold  at  a 
later  date  by  the  Committee  to  handlers 
for  free  use;  used  in  diversion  programs; 
exported  to  authorized  countries;  carried 
over  as  a  hedge  against  a  short  crop  the 
following  year;  or  disposed  of  in  other 
outlets  noncompetitive  with  those  for 
free  tonnage  raisins. 
EFFECTIVE  DATE:  May  5.  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  A,  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fmit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2525,  South  Building,  P.O.  Bex  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120, 

SUPPLEMENTARY  INFORMATION:  This 
fmal  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989),  as  amended,  hereinafter 
referred  to  as  the  "order",  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  No,  1512-1  and 
has  been  determined  to  be  a    non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RPA],  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  California  raisins  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000,  The 
majority  of  handlers  and  producers  of 


raisins  may  be  classified  as  small 

entities. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 
California  raisins.  While  this  action  may 
restrict  the  amount  of  raisins  that  enter 
domestic  markets,  final  free  and  reserve 
percentages  are  intended  to  lessen  the 
impact  of  the  oversupply  situation  facing 
the  industry  and  promote  stronger 
marketing  conditions,  thus  stabilizing 
prices  and  supplies  and  improving 
grower  returns.  In  addition  to  the 
quantity  of  raisins  already  released 
under  the  preliminary  percentages  and 
to  be  released  under  the  final 
percentages,  the  order  specifies  methods 
to  make  available  additional  raisins  to 
handlers  by  authonzing  sales  of  reserve 
pool  raisins  for  use  as  free  tonnage 
raisins  under  "10  plus  10  '  offers,  export 
sales,  and  school  lunch  programs. 

The  U.S.  Department  of  Agriculture's 
Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders 
specify  that  110  percent  of  recent  years' 
sales  be  made  available  to  primary 
markets  each  season.  This  requirement 
will  be  met  by  the  establishjnent  of  final 
percentages  which  release  100  percent 
of  the  computed  trade  demand,  and  the 
additional  release  of  reserve  raisins  to 
handlers  under  "10  plus  10"  offers.  The 
"10  plus  10"  offers  are  two  simultaneous 
sales  of  reserve  pool  raisins  which  are 
made  available  to  handlers  each  season. 
For  each  such  offer,  at  least  10  percent 
of  the  pnor  ye.ir's  shipments  are  made 
available  for  free  use. 

Pursuant  to  §  989.54(a),  the  Committee 
met  on  August  12,  1988,  to  review 
shipment  data,  inventory  data,  and  other 
matters  relating  to  the  supplies  of  raisins 
of  all  vanetal  types.  The  Committee 
computed,  using  a  formula  prescribed  in 
that  paragraph,  a  trade  demand  for  each 
varietal  type  for  which  a  free  tonnage 
percent,:ige  misht  have  been 
recommended.  The  trade  demand  is  90 
percent  of  the  prior  year's  shipments  of 
free  tonnage  and  reserve  tonnage  raisins 
sold  for  free  use  for  each  varietal  type 
into  ail  market  outlets,  adjusted  by 
subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  adding  to  the  trade  demand  the 
desirable  carryout  for  each  varietal  type 
at  the  end  of  that  crop  year.  The  order 
prescribes  that  the  desirable  carryout 
for  the  1988-89  crop  year  shall  be  60,000 
tons  for  Natural  (sun-dried)  Seedless 
raisins.  The  carryin  used  for  adjusting 
the  trade  demand  was  27.973  tons  for 
Natural  (sun-dried)  Seedless  raisins. 


In  accordance  with  these  provisions, 
the  Committee  computed  and 
aruiounced  a  trade  demand  of  262.487 
tons  for  Natural  (sun-dried)  Seedless 
raisins,  8,861  tons  for  Dipped  Seedless 
raisins.  3.856  tons  for  Oleate  and 
Related  Seedless  raisins.  13.707  tons  for 
Golden  Seedless  raisins,  134  tons  of 
Sultanas.  0  tons  for  Muscat  raisins.  3,154 
tons  for  Zante  Currant  raisins.  160  tons 
for  Monukka  raisins,  and  536  tons  for 
Other  Seedless  raisins. 

As  required  under  i  989.54(b).  the 
Committee  met  on  October  4. 1988.  and 
computed  and  announced  a  preliminary 
crop  estimate  of  379.313  tons  and 
preliminary  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  of  59  percent  free  and 
41  percent  reserve,  respectively. 
Handlers  operate  under  the  preliminary 
percentages  until  the  industry  is  able  to 
obtain  a  more  accurate  estimate  of 
raisin  production  for  that  year.  The  field 
price  for  Natural  (sun-dried)  Seedless 
raisins  had  been  established.  Therefore, 
in  accordance  with  §  989.54(b),  the 
preliminary  free  and  reserve 
percentages  computed  and  announced 
by  the  Committee  for  Natiu-al  (sun- 
dried)  Seedless  raisins  released  85 
percent  of  the  computed  trade  demand. 
Preliminary  percentages  were  not 
announced  for  the  other  eight  varietal 
types;  therefore,  the  total  available 
supply  was  released  for  each. 

Pursuant  to  $  989.54(c).  the  Committee 
may  adopt  interim  free  and  reserve 
percentages.  Interim  percentages  may 
release  up  to  99  percent  of  the  computed 
trade  demand  for  each  varietal  type  for 
which  prehminary  percentages  have 
been  computed  and  armounced.  Interim 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  of  69  percent  free  and 
31  percent  reserve  were  computed  and 
announced  on  January  13. 1989.  The 
interim  percentages  for  Natural  (sun- 
dried)  Seedless  raisins  released  98  5 
percent  of  the  computed  trade  demand. 

Under  §  989.54(d)  of  the  order,  the 
Committee  is  required  to  recommend  to 
the  Secretary,  no  later  than  February  15 
of  each  crop  year,  final  free  and  reserve 
percentages  which,  when  applied  to  the 
final  production  estimate  of  a  varietal 
type,  will  tend  to  release  the  full  trade 
demand  for  any  varietal  type  for  which 
preliminary  or  interim  percentages  have 
been  computed  and  announced.  By  that 
time,  the  Committee  has  more 
information  available,  including  the  final 
crop  estimate  and  other  information,  on 
which  to  base  the  determination  of  final 
free  and  reserve  percentages. 

On  January  13. 1989,  the  Committee 
met  and  recommended  final  free  and 
reserve  percentages  for  the  1988-89  crop 
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Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 


orM  e    Ci.Unn.,*  Tf  ^ 


SUPPLEMENTARY  INFORMATION: 
Background 

The  moisture  content  of  a  desiccated 


Production  as  an  m-process  test  in 
accordance  with  $  114.9(d). 
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year  and  made  ita  final  production 
estimate  for  Natural  (sun-dried) 
Seediest  raisins.  The  Committee's  final 
estimate  of  1968-S9  production  of 
Natiirai  (sun-dried)  Seedles  raisins 
totaled  374.823  tons,  which  includes  the 
1988  diversion  tonnage  of  50,000  tons 
(4,890  tons  less  than  the  preliminary 
estimate).  Dividing  the  computed  trade 
demand  of  262,487  tons  by  the  final 
estimate  of  production  results  in  a  final 
free  percentage  of  70.07  percent.  The 
Committee  rounded  that  percentage  to 
70  percent  which  results  in  a  final 
reserve  percentage  of  30  percent. 

An  interim  final  estabUshing  the 
percentages  was  issued  on  February  21, 
1989,  and  was  published  in  the  Federal 
Ragbtar  on  February  24. 1989  (54  FR 
7927).  Comments  were  solicited  from 
interested  persons  through  March  27. 
1989.  No  comments  were  received.  Thus, 
the  percentages  as  established  by  that 
interim  final  rule  are  adopted  without 
change. 

Based  on  available  information,  tlie 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations,  and 
other  information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because  it 
continues  in  effect  percentages 
implemented  by  the  previously 
mentioned  interim  final  rule.  Further,  the 
relevant  provisions  of  this  part  require 
that  the  percentages  designated  herein 
for  the  1968-89  crop  year  apply  to  all 
Nahiral  (sim-dried)  Seedless  raisins 
acquired  from  the  beginning  of  that  crop 
year,  and  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
Committee  at  an  open  meeting,  and 
need  no  additional  time  to  comply  with 
these  percentages. 

List  of  SubjecU  in  7  CFR  Part  969 

Marketing  agreements  and  orders. 
Crapes,  Raisins,  and  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  «  Stat.  31.  as 
amended.  7  L'.S.C  801-674. 

2.  Section  989.241  is  added  to 
Subpart — Supplementary  Regulations  to 
read  as  follows: 

Note:  This  sec'ion  will  not  appear  in  the 

arnuMl  Code  of  Federal  Regulations. 

}M9.241     RnaJ  frae  and  reaerva 
parcantagaa  tof  the  1»a8-«9  crop  year. 

The  final  percentages  of  standard 
Natural  (sun-dried)  Seedless  raisins 
acquired  by  handlers  during  the  crop 
year  beginning  August  1, 1988,  which 
shall  be  free  tonnage  and  reserve 
tonnage,  respectively,  are  designated  as 
follows; 


Free      I  R««erve 
percent-     percent- 
age     i      age 


Natural  (sun-dneci)  Seedlesa.. 


70 


30 


Dated;  May  2,  1989. 
Giarlea  R.  Brader . 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  89-10850  Filed  5-4-«9;  8:45  am] 
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Ar^mal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[CX)Ckat  No.  89-0551 

Tuberculoele  In  Cattle  and  Bison;  State 
Deslgnatton 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  Intenm  rule  that  amended  the 
regulations  governing  the  interstate 
movement  of  cattle  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  the  state  of  Alabama 
from  a  modified  accredited  state  to  an 
accredited-free  state. 
EFFECTIVE  DATE:  June  5, 1989. 
FOB  FUirrHER  INFORMATION  CONTACT 
Dr  Ralph  L  Hosker,  Senior  Staff 
Vetennanan.  Cattle  Diseases  and 
Surveillance,  VS,  APHIS.  USDA.  Room 
734,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  Maryland  20782,  (301) 
436-7716. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  January 
31, 1989  (54  FR  4758-4759.  Docket 
Number  89-004).  we  amended  S  77.1  of 
the  tuberculosis  regulations  by  removing 
Alabama  from  the  list  of  modified 
accredited  states  and  adding  it  to  the  list 
of  accredited-free  states. 

Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  April  3, 1989.  We  did  not 
receive  any  comments.  The  facts  in  the 
interim  rule  still  provide  a  basis  for  the 
ride. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  tiiis  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
sigiiificant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Cattle  and  bison  moved  interstate  are 
moved  for  slaughter,  for  use  as  breeding 
stock,  or  for  feeding.  Changing  the  status 
of  the  state  of  Alabama  may  affect  the 
marketability  of  cattle  and  bison  from 
the  state  since  some  prospective  cattle 
and  bison  buyers  prefer  to  buy  cattle 
and  bison  from  accredited-free  states. 
This  may  result  in  some  beneficial 
economic  impact  on  some  small  entities. 
However,  based  on  our  experience  in 
similar  designations  of  other  states,  the 
impact  shotdd  not  be  significant. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping  requirement 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 


Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Transportation.  Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  Part  77  that  was 
published  at  54  FR  4758-4759  on  January 
31, 1989. 

Authority:  21  U.S.C.  Ill,  114. 114a,  115-117. 
120. 121. 134b,  134f;  7  CFR  2.17,  2.51  and 
371.2(d). 

Done  at  Washingtoa  DC,  this  1st  day  of 
May  1989. 
James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  89-10848  Filed  5-4-89;  8:45  am] 
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9  CFR  Part  113 
[Docket  No.  89-OOS] 

Viruses,  Serums,  Toxins;  and 
Analogous  Products;  Amendment  of 
the  StarKtard  Requirement  Concerning 
the  Determination  of  Moisture  Content 
In  Desiccated  Biological  Products 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  amending 
the  standard  requirement  for 
determining  the  moisture  content  in 
desiccated  veterinary  biological 
products.  New  methods  and  test 
procedures  are  now  available  for 
controlling  and  monitoring  residual 
moisture  content  which  are  equally 
acceptable  and  more  efficient  than  the 
test  proced'ore  specified  in  the  current 
standard  requirement.  Manufacturers 
will  be  allowed  to  establish  and  test  for 
moisture  content  using  approved 
procedures  specified  in  an  Outline  of 
Production  approved  for  filing  by 
APHIS. 

EFFECTIVE  DATE:  June  5.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Peter  L  Joseph,  Senior  Staff 
Veterinarian,  Veterinary  Biologies, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA.  Room  838,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301]  436-6332. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  moisture  content  of  a  desiccated 
biological  product  is  related  to  the 
stability  of  that  product  during  its  dating 
period.  In  order  to  provide  a  uniform 
method  of  determining  moisture  conten: 
in  desiccated  products,  a  test  procedurf' 
was  published  in  S  113.29  of  the 
regulations  in  1973.  This  test  procediire 
was  considered  the  most  accurate  and 
reproducible  test  method  available  at 
that  time,  All  manufacturers  of  such 
products  are  currently  required  to 
determine  moisture  content  of 
desiccated  products  using  this 
procedure.  The  procedure  takes  2  days 
to  complete  and  requires  special 
laboratory  equipment  not  normally  used 
in  other  tests.  The  veterinary  biolopics 
industi^'  and  APHIS  have  gained  much 
knowledge  and  experience  testing 
products  during  the  past  15  years.  Other 
means  of  determining  moisture  content 
during  the  production  process  have  been 
developed  which  are  more  rapid  and 
less  expensive  than  the  test  method 
specified  in  the  regulations.  Lyophihzers 
installed  in  some  manufacturing 
facilities  are  equipped  with  highly 
sophisticated  sensors  and  modules  that 
monitor  temperature,  air.  time,  and 
vacuum  pressure  at  shelf  level.  Some  are 
equipped  to  measure  temperature  of 
selected  vials  during  the  dr>'ing  process 
Most  are  equipped  to  stopper  and  seal 
vials  before  internal  vacuum  is  broken 
thus  preventing  the  introduction  of 
external  moisture.  Each  product  is 
unique  and  an  acceptable  range  for 
moisture  has  been  established  by 
manufacturers  for  each  of  their  products 
The  desiccating  cycles  can  be  adjusted 
to  the  criteria  established  for  each 
product. 

Other  assurances  are  also  employed 
by  the  manufacturer  and  APHIS  to 
determine  the  stability  o'  biological 
products.  Eligibihty  for  release  of  a 
serial  requires  that  the  product  have 
predetermined  titers  at  release  and 
throughout  the  dating  period.  Tliese 
titers  are  confirmed  by  the  manufacturer 
and  the  National  Veterinary  Services 
Laboratories.  Section  114.13  of  the 
regulations  requires  the  expiration 
period  to  be  confirmed  by  satisfactorj 
potency  tests  on  a  significant  number  of 
serials  at  the  end  of  the  expected  dating 
period.  In  few  instances  when  the 
moisture  content  exceeds  the  stated 
requirement,  serials  can  be  released 
provided  that  the  potency  is  shown  to  be 
satisfactory  at  mid-dating  and  at  the  end 
of  the  dating  period.  Under  this 
amendment  procedures  employed  by 
manufactuirers  to  determine  moisture 
content  will  be  specified  on  a  product- 
by-product  basis  in  the  Outline  of 


Production  as  an  in-process  test  in 
accordance  with  S  114.9(d). 

Comments  Received 

On  August  19, 1988,  we  published  a 
proposal  in  the  Federal  Register  (49  FR 
31704-31705,  Docket  No.  88-084) 
discussing  this  revision  and  soliciting 
comments. 

We  solicited  comments  concerning  the 
proposal  for  60  days  ending  October  18, 
1988,  and  received  eight  comments. 
Comments  were  received  from  five 
hcensed  manufacturers,  one  unlicensed 
manufacturer,  a  consultant  to  biologic 
manufacturers,  and  the  National  Trade 
.Association  for  the  major  U.S. 
manufactiuers  '..  inimal  health 
products,  including  biological  products. 
None  opposed  adoption  of  the  proposed 
amendment. 

Several  commenters  requested  a 
clarification  of  the  in-process  test(s) 
which  must  be  specified  in  the  Outline 
of  Production  approved  for  filing  by 
APHIS  for  each  product.  The 
amendment  will  allow  each 
manufacturer  to  select  an  alternative 
method  that  has  been  shown  to  be  at 
least  as  accurate  as  the  current  test 
procedure  in  measuring  residual 
moisture  content  in  desiccated 
biological  products.  A  description  of  the 
test  method  along  with  supporting  data 
must  be  submitted  to  APHIS  for 
approval.  The  conunenters  also 
obser\  ed  that  the  wording  in  the 
proposed  amendment  refers  to  a 
"minimum"  moisture  content  TTie 
concern  should  be  for  the  maximum 
residual  moisture  content  established 
frr  each  product  The  wording  in 
§  113  29  has  been  corrected  in  that 
respect.  In  additioa  the  second  sentence 
of  the  proposed  amendment  has  been 
revised  to  more  accurately  reflect  the 
intent  of  the  proposal  and  to  clanfy  the 
wordma  of  the  regulation.  The 
amendatory  language  in  action  No.  3  has 
been  changed  to  ensure  that  the 
paragraphs  in  §  113.64  are  properly 
designated. 

These  changes  are  editorial  and  do 
not  substantively  change  the  proposal 

Executive  Order  121'yi  and  kp'.'i:i,aory 
Flexibility  Act 

This  action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  not  a  "Major  Rule." 
The  final  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries.  Federal  State,  or  local 
Government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
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adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  Umted 


paragraphs  (e)(1)  and  (e)(2), 
respectively. 

Kill  lit;      IAm«nrtpdl 


public  procedure  under  5  U.S.C  553(b] 
are  unnecessary. 
The  FAA  has  determined  that  this 
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14  CFR  Part  71 

[Alrapaca  Docket  No.  69-ACE-04] 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 

sianifir.flnt  prnnnmir  imnart  nn  b 


FOR  FURTHEn  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  bpecialist 
Traffic  Management  and  Airspace 

Rrnnrh    Ai»  Tmffir.  niihcinn     AHV^tLin 
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adverse  effect  on  competition. 
employment,  investment,  productiv.ty 
innovalion.  or  en  the  ability  of  United 
S'.ates-based  enterprises  to  compete 
v^ith  foreign-based  entarprises  in 
domestic  markets.  This  action  will 
provide  for  flexibility  in  methods  used  to 
monitor  moisture  content  of  desiccated 
vetennary  biological  products  by  not 
requiring  a  specific  test  procedure 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  act:on  will  not 
result  in  adverse  economic  im.pact  on  a 
substantial  number  of  smiall  entities.  I'.s 
purpose  is  to  update  the  Standard 
Requirements  for  the  production  of 
veterinary  biological  products. 

Executive  Order  12372 

The  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Dom.estic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  Stafe  and  local 
officials.  fSee  7  CFR  Part  3015,  Subpart 
V). 
Paperwork  Reduction  Act  ' 

This  final  rule  contains  no  information 
collection  or  recordkeeping 
requirements  'onder  the  Paperwork 
Reduction  Act  of  198C  (44  U.S.C.  3501  et 
seq.]. 
List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies. 

.Accordingly,  we  are  amending  9  CFR 
Firt  113  as  follows: 

PART113-STANDARD 
REQUIREMENTS 

1  The  authority  citation  for  Part  113 
18  revised  to  read  as  follows: 

AutJiorit>':  21  U  S  C  151-159:  37  FK  2*477. 
2864a  58  FK  19141 

2.  Section  113.29  is  revised  to  read  as 
follows: 

§  11 3.29    Determination  ot  molature 
content  In  deeJccated  t>^o<ogtcal  pfoducts. 

The  moisture  consent  shall  be 
datermined  for  each  serial  of  desiccated 
product.  The  maximum  moisture  content 
for  each  product  shall  be  established 
and  an  acceptable  method  used  to 
determine  moisture  conten'  shall  be 
descnbed  m  an  Outline  of  Production 
approved  for  filing  bv  APHIS. 

§113.M    (Amended) 

3  In  5  113  64.  paragraph  fe]!2]  is 
removed;  the  paragraph  designation  (1) 
fcr  paragraph  (el(i;  ls  removed:  and 
previously  designated  paragraphs 
(e)(l)ii)  and  (e)(l)(ii]  are  redesignated  as 


paragraphs  (e)(1)  and  (e)(2), 
respectively. 

§113.135    (Amended) 

4.  In  5  113.135,  paragraph  {e)(2)  is 
removed  and  the  designation  (1)  for 
paragraph  (e)(1)  is  removed. 

Done  in  Washington,  DC  this  2Bth  day  of 
April  1969. 
(araes  W.  Glosaer, 

A  dministrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc  89-10774  Filed  5-4-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAirapace  Docket  No.  89-ACE-03] 

Alteration  of  Transition  Area— 
Brookfield,  MO 


AOENCY:  Federal  Aviation 
Adminiitration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area 
description  at  Brookfield.  Missouri.  The 
Brookfield.  Missouri.  Municipal  Airport 
has  been  renamed  the  General  [ohn  J. 
Pershing  Memorial  Airport.  Accordingly, 
the  transition  area  description  is  being 
altered  to  reflect  this  name  change. 
EFFECTIVE  DATE:  0901  u.t.c,  September 
21.  1989 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  .Air  Traffic  Divis'jn.  ACE-540, 
F.AA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPl^MENTARV  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71. 181)  is 
to  alter  the  transition  area  description  at 
Brookfield,  Missouri.  The  Brookfield, 
Missouri.  Municipal  Airport  has  been 
renamed  the  General  John  J.  Pershing 
Memorial  Airport.  Accordingly, 
alteration  of  the  Brookfield  transition 
area  descnption  is  necessary  to  reflect 
this  name  change.  Section  71  181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  74no.6E 
dated  January  3.  1989. 

Since  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  notice  and 


public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  im.pact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12,  1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  §  71.181  as  follows; 
Brookfield.  Missouri  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  General  John  J.  Pershing  Memorial 
Airpcn  (lat.  39°45'40"N.,  long.  93'0615  'W.) 
and  within  3  miles  each  side  of  the  320° 
bearing  from  the  Brookfield,  Missouri 
nondirectional  beacon  flat.  39°45'51  'N..  long. 
93'06'32"W.).  extending  from  the  5-mile 
radius  area  to  8  miles  northwest  of  the 
nondirectional  beacon. 

This  amendment  becomes  effective  at 
0901  u.t  c.  September  21, 1989. 

Issued  in  Kansas  City,  Missouri,  on  April 
21, 1989. 
Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  89-10788  Filed  5-J-89:  8  45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  69-ACE-04] 

Alteration  of  Transition  Area— 
Chilllcothe,  MO 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule, 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  Chillicothe, 
Missouri,  transition  area  by  deletiiig 
therefrom  the  1,200-foot  transition  area 
designation.  Since  the  Missouri 
transition  area  already  provides  for  that 
airspace,  it  is  redundant  to  repeat  if  in 
the  Chillicothe,  Missouri,  transition  area 
description. 

EFFECTIVE  DATE;  0901  u.t.c,  September 
21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  G,  Earp,  Airspace  Speciabst, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  428-3408. 
SUPfMXMENTARY  INFORMATION:  The 
purpose  of  this  amendment  to  Subpart  G 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  71.181)  is  to  alter 
the  transition  area  at  Chillicothe, 
Missouri.  This  transition  area  presently 
includes  a  1,200-foot  airspace 
description.  Since  the  Missouri 
transibon  area  already  provides  for  that 
airspace,  it  is  uimecessary  to  have  it 
reiterated  in  the  Chillicothe,  Missouri, 
transition  area  designation.  Accordingly, 
action  is  taken  herein  to  make  this 
deletion.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
published  in  Handbook  7400.6E  dated 
January  3, 1989. 

Discussion  of  Comments 

Since  this  action  eliminates  a 
redundancy,  does  not  require  charting 
changes,  and  decreases  the  size  of  the 
transition  area,  it  is  an  amendment  in 
which  the  pubhc  would  not  be 
particularly  interested.  Therefore,  notice 
and  public  procedures  hereon  under  5 
U.S.C.  553(b)  are  unnecessarj'. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  i; 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Reg'jlatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  F.\R  (14 
CFR  Part  71)  is  amended  as  follows. 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  V  S  C.  134flfa)  1354(a).  15ia 
Executive  Order  108.54:  49  U  SC  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.89. 

§71.181    [Amended] 

2.  By  amending  §  71.181  as  follows: 
Chillicotbe,  Missouri  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-milc  radius 
of  the  ChiUioOthe  Muniripal  Airport  (lat. 
39°46  45  *  N.,  Ion?.  9,T3<,'  00'  W  |;  and  within  3 
miles  either  side  of  the  33~'  bea.nng  from  the 
Chillicothe  NT)B  (lat  39*46'32"  N.,  long. 
93*29  39"  W  )  extending  from  the  5-mile 
radius  to  8.8  miles  northwest. 

This  am.endment  becomes  effective  at 
0901  u  t.c.  September  21.  1989. 

Issued  in  Kansas  City.  Missouri,  on  April 

21.  1989 

Clarence  E.  Newbem, 

ManogtT.  Air  Traffic  Division. 

[FR  Doc  89-10789  Filed  5-4-89:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Oocket  No.  89-ACE-05) 

Alteration  ot  Transition  Area— Fulton. 
MO 

agency:  Federal  .Aviation 

Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area 
description  at  Fulton,  Missouri.  The 
Fulton  .N'DB  has  been  renamed  Guthrie 
NDB  -Accordingly,  the  transition  area 
descnption  is  being  altered  to  reflect 
this  name  change. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
21,  1989. 


FOR  FURTHER  INFORMATION  CCN'*CT: 

i-evMs  G.  Earp.  Airspace  Specialist. 


irat 


ic  Management  and  Airspace 


Branch.  Air  Traffic  Division,  ACE-540. 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  City,  Missouri  64106, 
Tf  If ;  hune  (816)  426-3408. 

SUPPLeMENTARY  MFOmiATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181)  is 
to  alter  the  transition  area  description  at 
Fulton.  Missouri.  The  name  of  the  Fulton 
NT)B  has  been  changed  to  Guthrie  NDB. 
Accordingly,  alteration  of  the  Fulton 
transition  area  description  is  necessary 
to  reflect  this  name  change.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

Since  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  :'  1  -OCSlGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 

CONTROLLED  AIRSPACE,  AND 

REPORTING  POSNTS 

1.  The  auttionty  citation  for  Part  71 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 
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ions 


1  ^A3o 


}71.1B1    (Am«n<l«^)  ' 

2.  By  amending  Section  71.181  as 
follows, 

Fulton,  Mi»»ouri  [Re%i»«<)] 

That  airspace  extending  upward  from  700 
feet  above  'he  surface  w.'h;r.  a  5-mile  radius 
of  the  Fulton  .Municipal  Airport  flat., 
38'50':2'  .%.,  long,  92'00  r'  W  ),  and  within  2 
miles  ejch  side  of  the  Hallsviile,  Missouri. 
VORTAC.  154"  radial:  extending  from  the  5- 
mile  radius  aroa  to  8  miles  nort.hwest  'jf  the 
Ful'on  Municipal  Airport,  and  within  3  miles 
each  side  of  the  Guthrie  Missouri,  NDB  llat, 
33"50'34'  N.,  long,  92*00  10"  W  ).  229"  bear.ng 
extending  from  the  5-mile  radius  area  to  8  5 
miles  southwest  of  the  NDB.  and  within  3 
miles  each  side  of  the  NDB  facility  065' 
beanng;  extending  from  the  5-mile  rad.us 
area  to  8,5  m.iles  northeast  of  the  NDB: 
errJuding  that  portion  which  overlies  the 
Columbia.  Missoun,  '00  foot  transition  area- 

This  ainendmcnt  becomes  effective  at 
0901  u.t.c.  September  21.  1989. 

Issued  m  Kansas  Cit>   Missocri,  on  April 
21.  1989 

CUr«nc«  E.  Sewb«ni, 
Manager.  Air  Trv^'ic Division 
(FR  Doc.  89-10^90  Filed  5-4-89:  8:45  am) 
WLUNQ  COOC  4*10- t>-M 


14CFRP»rl71 

[Alnqmc*  Dock«t  No.  8»-ACE-061 

AtteratJon  of  Tr«nsition  Ar«a— 
Higglnsvllle,  MO 

agency:  Federal  Aviatic". 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  nature  of  this  Federal 
ac'ion  is  to  alter  the  transition  area 
description  at  Higginsville.  Missouri, 
The  Higginsville,  Missouri.  Municipal 
Airport  has  been  renamed  the 
Higginsville  Industrial  Municipal 
Airport.  Accordingly,  the  transition  area 
description  is  being  altered  to  reflect 
this  name  change. 

EFFICnvi  OATi:  0901  u  t.c,  Sep'ember 
21.  1989, 

rOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp.  Airspace  Specialist, 
Traffic  Management  and  /Virspace 
Branch.  Air  Traffic  Division,  ACE-540, 
FAA.  Centra!  Region,  601  East  12th 
Street,  Kansas  City.  Missouri  64106, 
Telephone  (816)  428-3408. 
SUPPt^MENTARY  INFORMATION: 

The  Rule  I 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
to  alter  the  transition  area  descr.ption  at 
Higginsville,  Missoun,  The  Higginsville, 
Missouri,  Municipal  Airport  is  being 


renamed  the  Higginsville  Industrial 

Municipal  .Mrport,  Accordingly, 
alteration  of  the  Higginsville  transition 
area  description  is  necessary  to  reflect 
this  name  change.  Section  71  181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbooi<  74<.X).6E, 
dated  January  3.  1989 

Since  this  action  is  a  minor  technical 
change  in  which  the  public  would  not  be 
particularly  interested,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary'. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  a.iiendments  are 
necessary  to  i*.eep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034,  February  28,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibih'y  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S  C  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U  S.C,  106(8) 
(Revised  Pub.  L  97-449.  January  12. 19a3);  14 
CFRlld9. 

5  71181     (Amended) 

2.  By  amending  {  71.181  as  follows: 
Higginsville,  Misnouri  [Revised] 

That  airspace  extendi.og  upward  f.-om  70O 
feet  above  the  surface  within  a  5.5-mile 
radius  of  the  Hi^nsville  Industrial 
Municipal  Airport  (lat.  39*04'20"  N.,  long. 
93*40'39"  W.):  and  within  3  miles  either  side 
of  the  351*  bearing  from  the  airport 
extending  from  the  5.5-mile  radiius  to  8  miles 
north  of  the  airport. 

This  amendment  becomes  effective  at 
0901  u.t.c.  September  21, 1989. 


Issued  in  Kansas  City,  Missouri,  on  April 
21.  19«9. 
Clarence  E  Newbem, 

Manager,  Air  Traffic  Division. 

(FR  Doc,  89-10791  Filed  5-4-89:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Number  B9-ACE-08I 

Alteration  of  Transition  Area— 
Klrt(sville,  IMO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area 
description  at  Kirksville,  Missouri.  The 
Clarence  Cannon  Memorial  Airport. 
Kirksville,  Missouri,  has  been  renamed 
the  Kirksville  Regional  Airport. 
Accordingly,  the  transition  area 
description  is  being  altered  to  reflect 
this  name  change. 

EFFECTIVE  DATE:  0901  u.t.c.  September 

21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  alter  the  transition  area  description  at 
Kirksville,  Missouri.  The  Clarence 
Cannon  Memorial  Airport,  Kirksville, 
Missouri,  has  been  renamed  the 
Kirksville  Regional  Airport. 
Accordingly,  alteration  of  the  Kirksville 
transition  area  description  is  necessary 
to  reflect  this  name  change.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

Since  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule  '  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certihed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
RlPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

{71.181    [Amended] 

2.  By  amending  $  71.181  as  follows; 
Kiiksville,  Misaouri  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  eVk-mile 
radius  of  the  Kirksville  Regional  Airport  (lat 
40°05'33"  N..  long.  92'32'41"  W.).  within  3 
miles  each  side  of  the  KiHcsvilie.  Missouri. 
VORTAC  320*  radial  extending  from  the  BH- 
mile  radius  area  to  8  miles  northwest  of  the 
VORTAC,  and  within  5  miles  each  side  of  the 
180*  bearing  from  the  Kirksville  Regional 
Airport  extendng  from  the  6^-mile  radius 
area  to  13  M  miles  south  of  the  airport. 

This  amendment  becomes  effective  at  0901 
u.t.c.  September  21, 1989. 

Issued  in  Kansas  City,  Missouri,  on  April 
21, 1989. 

Clarence  E.  Newbem. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  8»-10858  Filed  5-4-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Ch.  VII 
[Docket  Na  90389-9089] 

Amendments  and  Redesignation  of 
the  Industrial  Mobilization  Regulations 

agency:  Bureau  of  Export 
Administration,  Commerce, 
action:  Final  rule. 


summary:  This  rule  amends  the 
regulations  governing  national  security 
investigations  performed  under  section 
232  of  the  Trade  Expansion  Act  of  1962, 
as  amended.  By  notice  published  on 
January  9, 1989  (54  FR  601 ).  the 
Regulations  were  redesignated  as  15 
CFR  Parts  700  and  705  and  published  m 
Chapter  VII  under  Tide  15  of  the  Code  of 
Federal  Regulations, 

This  rule  also  assigns  Parts  700 
through  709  to  Subchapter  A,  Parts  710 
through  729  to  Subchapter  B,  and  Parts 
730  through  799  to  Subchapter  C,  These 
amendments  are  being  made  to  facilitate 
organized  development  of  Chapter  VII  in 
the  future  and  modify  procedures  by 
which  copies  of  reports  of  investigations 
performed  under  section  232  of  the 
Trade  Expansion  Act  are  made 
available  to  the  public. 
EFFECTIVE  DATE:  January  1.  1989 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  L,  Levy.  Section  232  Program 
Manager,  Office  of  Industrial  Resource 
Administration.  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
3795. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  does  not  involve  a 
collection  of  information  subject  to  t.ne 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.SC.  35<n  e! 
seq], 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law.  under  sections 
6G3(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(aj  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Edward  L.  Levy, 
Section  232  Program  Manager,  Office  of 
Industrial  Resource  Administration, 
Bureau  of  Export  Administration, 

List  of  Subjects  in  15  CFR  Part  705 

Defense  pnorities,  Investigations, 
National  security. 

Accordingly,  Title  15  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


BEST  COPY  AVAILABLE 


PART  705— (AMENDED' 

1.  The  auihoniy  citation  for  Part  705 
continues  to  read  as  follows: 

Authority:  Sec  232,  Trade  Expansion  Act 
of  1962.  as  amended  (19  U.S.C  1862).  as 
amended  (Pub.  L  100-418, 102  Stat.  1107), 
Reorg.  Plan  No.  3  of  1978  (44  U.S.C.  86273, 
Dea  3, 1979);  EO,  12188  of  Jan.  2. 1980  (45  FR 
989,  Jan.  4. 1980). 

2.  In  Chapter  VII,  a  new  Subchapter  A 
consisting  of  Parts  700  through  700  is 
established  and  the  Subchapter  A 
heading  is  added  to  read  as  follows: 

SUBCHAPTER  A— NATiO'^Al  Sf  CURfTY 

INDUSTRIAL  BASE  REGULATIONS 

3.  In  Chapter  VII,  a  new  Subchapter  B 
consisting  of  Parts  710  through  729  is 
established  and  reserved  as  follows: 

SUBCHAPTEH  B— iRES£RVEDj 

4.  In  Chapter  VH,  a  new  Subchapter  C 
consisting  of  Parts  730  through  799  is 
established  and  the  Subchapter  C 
heading  is  added  to  read  as  follows: 

SUBCHAPTEH  C— EXPORT 
ADMINISTRATION  REGULATIONS 

■5.  'Vne  phrase  '  iniemaUuna.  Trade 
Administration  Freedom  of  Information 
Records  Inspection  Facility.  Room  3102" 
is  revised  to  read  "Bureau  of  Export 
Administration  Freedom  of  Information 
Records  Inspection  Facility,  Room  H- 
46a6"  in  S  705.7(b)  and  9  705,8(b)(6). 

6.  In  S  705.10,  paragraph  (c)  is  revised 
to  readas  follows: 

§705,10    Report  of  an  invesTigatlon  and 
recommendation. 


(c)  The  Executive  Summary  of  the 
report  excluding  the  sections  containing 
national  security  classified  and  business 
confidential  information  and  material, 
shall  be  published  in  the  Federal 
Register  upon  the  disposition  of  each 
request  application,  or  motion  made 
pursuant  to  this  part  Copies  of  the  full 
report  will  then  be  available  for  public 
inspection  and  copying  in  the  Bureau  of 
Export  Administration  Freedom  of 
Information  Records  Inspection  Facility, 
Room  H-4886,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Dated;  May  2. 1989. 
John  A.  Richards, 

Deputy  Assistant  Secretary  for  Industrial 

Resource  Administration. 

[FR  Doc.  89-10866  Filed  5-4-89;  8:45  am] 
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Technology  AdmMstration 
15  CFR  Part  1150 


to  approve  an  alternative  marking  for 
any  toy,  look-alLke,  or  imitation  firearm 
r.ot  caoable  of  beina  marked  with  the 


surface  of  the  device  bright  red,  bright 
orange,  bright  yellow,  bright  green,  or 
bright  blue,  either  singly  or  as  the 


Federal  Register  /  Vol.  54.  No.  86  /  Friday.  May  5,  1939  /  Rc;i.;s  and  Regulations 


19357 


position  that  a  total  ban  on  realistic  toy 
gims  was  necessary  and  therefore 
oDDosed  the  reaulation  as  too  weak,  and 


inclusion  of  BB  gims  and  the  like  under 
the  scope  of  the  regulation.  Because  the 
exc'.u.sion  of  RR  mmii  is  Rtntntnrilv 


Executive  Order  12612 
This  rule  does  not  contain  policies 


19356 
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: 


Technology  AdmMetration 

15CFRPart1150 
[Docket  No.  9024«-«1041 

ItarMng  of  Toy,  Look-AJIke  and 
Imitation  Rrearmt 

AOINCY:  Technology  Administxation. 
Commerce.                                      i 
action:  Final  rule. 

tUMMAflY:  The  Technology 
Administration  of  the  United  States 
Department  of  Commerce  ia  today 
issuing  a  final  rule  to  implement  section 
4  of  the  Federal  Energy  Management 
Improvement  Act  of  1988  ("Act")  (Pub  L 
100-615)  which  prohibits  the 
manufacturing,  entering  into  commerce, 
shipping,  transporting,  or  receipt  of  any 
toy,  imitation  or  look-alike  firearm 
("device"!  unless  such  device  contains, 
or  has  affixed  to  it.  a  marking  approved 
by  the  Secretary  of  Commerce.  The  final 
rile  maintains  the  method  of  marking 
established  by  section  4(b)(1)  of  the  Act 
and  establishes  an  alternative  method  of 
marking  when  a  device  is  not  capable  of 
being  marked  by  the  method  established 
by  section  4(b)(1)  and  three  alternative 
methods  of  marking  which  may  be  used 
in  all  instances.  In  addition,  the  ruie 
waives  marking  requirements  for  any 
toy,  look-alike,  or  imitation  firearm  that 
wij]  be  used  only  in  the  theatrical. 
no\ie,  or  television  industries. 
DATC  This  rule  is  effective  May  5,  1989. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  ia  approved  by  the  Di.'ector 
of  the  Federal  Register  as  of  May  5, 
1389. 

FOII  WRTHEB  IHFOPMATIOM  CONTACT: 
Dr.  Stanley  I.  Warshaw.  Associate 
Director  for  Industry  and  Standards, 
National  Institute  of  Standards  and 
Technology,  telephone  number  (101) 
&7S-400a  FAX  (301)  928-0647. 
CUP^tBiBKTARY  INFORMATION:  Section 
4(a)  of  the  Federal  Energy  Managemer.t 
I.-nprov?TT!ent  Act  of  1988  provides  that 
"it  shall  be  unlawful  for  any  person  to 
manufacture,  enter  into  commerce,  ship, 
transport,  or  receive  any  toy,  look-alike, 
cr  imitation  firearm  unless  such  firearm 
contains,  or  has  affixed  to  it,  a  marking 
approved  by  the  Secretary  of 
Commerce  *  *  V"  (15  US.C.  5001(a).] 
Section  4(b)(1)  of  the  Act  establishes  as 
an  initial  acceptable  marking  a 
permanently  afp.xed,  blaze  orange  plug 
inserted  in  the  barrel  of  the  toy,  look- 
alike,  or  imitation  firearm,  recessed  r.o 
more  than  0  millimeters  from  the  muzzle 
end  of  the  barrel,  and  made  an  integral 
part  of  the  device,  (15  U  S,C.  5001  (bl(l)) 
Section  4(bj[2]  authorizes  the  Secretary 


to  approve  an  alternative  marking  for 
any  toy,  look-alike,  or  imitation  firearm 
not  capable  of  being  marked  with  the 
requisite  blaze  orange  plug,  and  to 
waive  the  marking  requirements  for  any 
toy.  look-alike,  or  imitation  firearm  that 
will  only  be  used  in  the  theatrical,  movie 
or  television  industries.  (15  U  S.C. 
5001(b)(2) )  Section  4(b)(3)  authorizes 
the  Secretai^'  to  adjust  or  change  the 
narking  system  established  pursuant  to 
sections  4(b)  (1)  and  (2),  after 
consultation  with  interested  persons.  (15 
U.S.C.  5001(b)(3),) 

The  Technology  Administration  held  a 
public  workshop  at  the  National 
institute  of  Standards  and  Technology 
on  February  9,  1989,  on  the  marking 
requirements  of  the  Act.  (See  53  FR 
50987,  Dec.  19.  1983.)  The  workshop  was 
attended  by  forty  representatives  of 
trade  associations,  manufacturers, 
importers,  distributors  and  Federal 
.Agencies,  Many  attendees  brouglif 
samples  of  toy,  look-alike  or  imitation 
firearms,  Altihough  not  requested, 
wntten  comments  were  received  in 
advance  and  subsequent  to  the 
workshop. 

Based  on  the  comments  received  and 
consultations  at  the  workshop  and 
elsewhere  wiOi  trade  associations, 
manufacturers,  importers,  distributors, 
collectors,  retailers,  police  chiefs,  and 
Federal  Agencies,  the  Under  Secretary 
for  Technology  published  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  March  u",  1989  (54  FR 
1055O).  The  notice  proposed  to  maintain 
the  blaze  orange  plug  marking 
established  by  section  4(b)(1)  of  Lhe  Act 
and  establish  as  an  alternative  marking 
system  for  water  guns  air-soft  guns, 
light  emitting  guns  or  other  ejecting  toy, 
look -alike  cr  imitation  firearms  which, 
as  such,  cannot  be  marked  with  a  plug 
in  the  muzzle  end  of  the  barrel  because 
it  would  restrict  the  opening  necessary 
to  discharge  such  things  as  water,  non- 
metalhc  projectiles,  and  light,  a  blaze 
orange  marking  pormanRntly  affixed  to 
the  exterior  surface  of  the  barrel  and 
covering  the  circumference  of  the  barrel 
and  extending  from  the  muzzle  end  for  a 
depth  of  at  least  6  millimeters.  The 
notice  also  pmposed  to  adjust  the 
statutory  marking  system  by  permitting 
three  other  methods  of  marking  for  use 
in  the  alternative  irrespective  of 
whether  the  device  could  be  marked 
with  the  blaze  orange  plug  or  blaze 
orange  muzzle  marking.  The  three 
uiti.;rr.ative9  proposed  wf  re  to  mark  the 
device  at  manufacture  by; 

(1]  Cons'.-ucting  it  entirely  of 
transparent  or  translucent  materials 
which  permit  unmistakable  observation 
of  the  device's  complete  contents;  (2) 
permanently  coloring  the  entire  exterior 


surface  of  the  device  bright  red.  bright 
orange,  bright  yellow,  bright  green,  or 
bright  blue,  either  singly  or  as  the 
predominant  color  in  combination  with 
other  colore  in  any  pattern;  or  (3) 
permanently  coloring  the  entire  exterior 
surface  of  the  device  predominantly  in 
white  in  combination  with  one  or  more 
of  the  colors  bright  red.  bright  orange, 
bright  yellow,  bright  green,  or  bright 
blue  in  any  pattern.  These  alternatives 
were  selected  because  they  represent 
standard  industry  practice  for  most  toy, 
look-alike  and  imitation  firearms  and,  in 
the  opinion  of  those  consulted,  are 
sufficient  to  identify  the  device  as  a  toy, 
look-alike,  or  imitation  firearm  rather 
than  as  a  real  firearm.  Finally,  the  notice 
proposed  to  waive  marking 
requirements  for  any  toy.  look-alike  or 
imitation  firearm  that  will  only  be  used 
in  the  theatrical,  movie  or  television 
industries. 

Section  4(c)  of  the  Act  specifically 
excludes  from  the  Act's  marking 
requirements  or  any  marking 
requirements  established  thereunder 
look-alike,  non-firing,  collector  replicas 
of  antique  firearms  designed, 
manufactured,  and  produced  prior  to 
1898,  and  traditional  B-B,  paint-ball,  or 
pellet-firing  air  guns  that  expel  a 
projectile  through  the  force  of  air 
pressure.  (15  U.S.C  5001(c),)  However,  it 
is  clear  from  the  legislative  history  of 
section  4  that  it  was  the  intent  of 
Congress  to  also  exclude  from  marking 
requirements  traditional  B-B,  painf-ball, 
and  pellet-firing  air  guns  that  expel  a 
projectile  through  the  force  of 
compressed  gas  or  mechanical  spring 
action,  or  a  combination  thereof. 
Accordingly,  the  notice  proposed  to 
exclude  from  marking  requirements 
look-alike,  non-firing,  collector  replicas 
of  antique  firearms  designed, 
manufactured,  and  produced  prior  to 
1898,  and  traditional  D-B,  paint-ball,  or 
pellet-firing  air  guns  that  expel  a 
projectile  through  the  force  of 
compressed  air,  compressed  gas  or 
mechanical  spring  action,  or  any 
combination  thereof. 

In  response  to  the  March  14, 13S9 
Notice  of  Proposed  Rulemaking,  the 
Technology  Administration  received 
twenty -eight  comments,  five  from 
manufacturers,  vendors,  or  their 
representatives  or  attorneys;  ten  from 
police  officials  at  various  levels  of 
government;  four  from  State  legislators 
and  executive  officials;  seven  from 
interested  members  of  the  public:  and 
two  from  elements  of  the  U.S. 
Government.  Eight  of  the  commenters 
fully  supported  the  regulation,  thirteen 
supported  the  regulation  but 
recommended  changes,  four  took  the 


position  that  a  total  ban  on  realistic  toy 
gims  was  necessary  and  therefore 
opposed  the  regulation  as  too  weak,  and 
three  took  no  position. 

The  two  most  frequent  comments 
about  the  regulation  were,  first  that  the 
marking  requirements  should  be 
changed  to  eliminate  the  recessed 
orange  plug  as  an  acceptable  marking, 
and  second,  that  a  complete  ban  on 
realistic  toy  guns  was  needed.  Eight 
commenters  raised  the  first  issue  and 
five  raised  the  second.  No  changes  are 
being  made  to  the  regulations  at  this 
time  as  a  result  of  either  comment.  The 
Technology  Administration  is  awaiting 
the  results  of  a  study  by  the  Director  of 
the  National  Institute  of  Justice, 
mandated  by  section  4(e)  of  the  Act. 
before  deciding  whether  to  remove  the 
recessed  orange  plug  as  an  acceptable 
marking.  That  study  is  a  technical 
evaluation  of  the  marking  system 
established  by  the  Act  and  of  the 
alternative  marking  systems  being 
implemented  by  this  regulation.  The  Act 
requires  that  study  to  be  completed 
within  nine  months  of  enactment  or  no 
later  than  August  5, 1989.  With  respect 
to  the  comments  requesting  a  complete 
ban  on  reahstic  toy  guns,  the  Secretary 
of  Commerce  has  no  authority  under  the 
Act  to  take  such  action. 

Other  comments  received  are 
described  below,  listed  by  commenter. 
Among  the  five  manufacturers,  vendors, 
and  their  representatives,  all  generally 
supported  the  methods  of  marking 
contained  in  the  proposed  regulation, 
However,  three  requested  changes  in 
5  1150.1  "Applicability"  of  the  regulation 
to  make  clear  the  intent  of  Congress  that 
the  regulation  did  not  apply  to  toy,  look- 
alike  or  imitation  firearms  that  are  non- 
firing  replicas  of  an  antique  firearm 
modeled  on  a  real  firearm  designed, 
manufactured,  and  produced  prior  to 
1898,  The  final  regulation  has  been 
revised  to  accommodate  this  request. 
One  commenter  requested  an  exemption 
from  the  regulations  for  airguns  and 
look-alike  guns  marketed  to  the  adult 
buyer;  another  commenter  requested 
that  section  1150.5,  dealing  with 
preemption  of  marking  requirements  by 
state  and  local  governments,  be 
strengthened.  These  requested  changes 
have  not  been  made,  because  the 
Secretary  of  Commerce  has  no  authority 
under  the  Act  to  make  the  requested 
changes. 

Among  the  ten  pohce  officials,  all 
generally  supported  the  proposed 
regulation,  although  as  discussed  above, 
six  of  the  ten  questioned  the 
effectiveness  of  a  recessed  orange  plug 
without  additional  marking.  In  addition, 
two  of  the  ten  commenters  suggested  the 


inclusion  of  BB  guns  and  the  like  under        Executive  Order  12612 


the  scope  of  the  regulation.  Because  the 
exclusion  of  BB  guns  is  statutorily 
mandated  by  section  4(c)  of  the  Act  the 
requested  change  was  not  made. 

Four  comments  were  received  from 
representatives  of  state  governments, 
three  supporting  the  regulation  and  one 
opposing  it  The  Consumer  Protection 
Board  of  one  state  fully  supported  the 
regulation,  as  did  the  Department  of 
Human  Resources  of  a  second  state.  Tht 
Consumer  Council  of  a  state  Department 
of  Agriculture  supported  the  alternative 
marking  schemes,  but  questioned  the 
utility  of  the  recessed  blaze  orange  plug, 
recommending  elimination  of  that 
method  of  marking.  One  state  Senator 
opposed  the  regulation,  strongly 
supporting  in  its  place  a  total  ban  on  toy 
guns  and  look-alikes. 

Seven  comments  were  received  from 
the  general  public,  four  generally 
supporting  the  regulation  and  three 
preferring  a  total  ban  on  toy  guns  and 
look  alikes.  Finally,  materials  were 
received  from  Senator  Cranston  of 
Cahfomia  and  the  National  Institute  of 
Justice,  neither  of  which  specifically 
commented  on  the  regulation. 

The  final  rule  repeats  the  blaze  orange 
plug  method  of  marking  established  by 
the  Act  and  repeats  the  preemption  sft 
forth  in  the  statute.  In  all  other  respects 
it  grants  waivers  and  allows  less 
restiictive  methods  of  marking. 
Accordingly,  since  the  rule  thus  grants 
or  recognizes  an  exemption  and  relieves 
restrictions,  under  section  553(dj  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(dl)  it  may  and  is  being  made 
effective  without  a  30  day  delay  in 
effective  date. 

Additional  Information 

Executive  Order  12291 

The  Under  Secretary  for  Technology 
has  determined  'hat  tins  rule  is  not  a 
major  rule  within  the  meaning  of  section 
1(h)  of  Executive  Order  12291  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions:  or, 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterpnses  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  preparation  of  a  Regulatory 
Im.pact  Andlysis  is  not  required  under 
Executive  Order  12291. 


This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Executive  Order  12372 

This  rule  does  not  involve  Federal 
financial  assistance,  direct  Federal 
development  or  the  payment  of  any 
matching  funds  from  a  state  or  local 
government  Accordingly,  the 
requirements  of  Executive  Order  12372 
are  not  applicable  to  this  rule. 

Executive  Order  12630 

This  rule  does  not  pose  significant 
takings  implications  within  the  meaning 
of  Executive  Order  12630. 

Regulatory  Flexibility  Act 

TTie  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  this  rule  was  proposed  that  if  it 
were  adopted  as  proposed,  it  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  alternative  markings 
conform  to  existing  industry  practices 
for  most  toy.  look-alike,  and  imitation 
firearms,  thus  reducing  the  rule's  impact 
to  only  where  such  practices  are  not 
followed.  As  a  result  a  Regulatory 
Flexibility  Analysis  is  not  required  to  be 
prepared  under  the  Regulatory 
Flexibility  Act 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act 

National  Environmental  Policy  Act 

This  rule  %vill  not  significantly  affect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  uiider  the 
National  En\'ironment  Policy  Act  of 
1969. 

List  of  Subjects  in  15  CFR  Part  1150 

Commerce.  Business  and  industry. 
Labeling,  Hobbies,  Imports,  Exports, 
Shipping.  Toys.  Transportation.  Freight 
Incorporation  by  reference. 
Lm  W.  Mercer, 
Deputy  Under  Secretary  for  Technology. 

Dated:  April  28. 1989. 

For  reasons  set  forth  in  the  preamble. 
Title  15.  Subtitle  B  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  Chapter  XI,  consisting  of  Part 
1150,  to  read  as  follows: 
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CHAPTtR  XI-TECH»KXX)OY 
AOMINttTRATlOM,  OEPARTIIEMT  Of 
COMMERCE 


§  1 1S0.3    Approv«<l  maiiilngt. 

The  following  markings  are  approved 


(e)  Coloration  of  the  entire  exterior 
surface  of  the  device  predominantiy  in 
white  in  combination  with  one  or  more 
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1396,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  PPG 
Industries.  Inc..  for  the  purpose  of 


.Ul: ^_._t    !_.— .....J 


DATE:  Complaint  and  Order  issued 

March  2, 1989. ' 

FOR  FURTHER  INFORMATION  CONTACT; 


ACTION:  Final  non-substantive 
amendment 
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CHAPTtR  XI-TECHNOLOQY 
AOMINOTRATION,  OEPARTMEMT  Of 
COMMERCE 

PART  1 1SO-MARKING  OF  TOY. 
LOOK-AUKE  AMD  IMITATION 
FIREARMS 


i:50.1  AppucabtLty 
1.50.2  Prohibibon*. 
l'.50.3    Approved  md.'-lung«> 

1130.4  Waiver. 

1150.5  Preemption 

Authority:  Section  4  3f  the  Federal  Energj 

5  jnagement  Improveme.at  Act  of  193a,  15 
I  SC.  5001 

{1150.1    App<lc«bUity. 

Thia  part  applies  to  toy.  look-ahke 
e.d  Imitation  firearms  ("devices") 
h  .vin^  the  general  appearance,  shape 

6  id/or  configuration  of  a  firearm  and 
produced  or  manufactured  and  entered 
i  .to  commerce  on  or  after  May  5, 1980. 
i.  eluding  devices  modelled  on  real 
firearms  manufactured,  designed,  and 
produced  since  1898.  This  part  does  not 
tpply  to  any  toy,  look-alike,  or  mutation 
f.rearm  that  is  a  non-firing  replica  of  an 
e  ntique  firearm  modelled  on  a  real 

f  .-earm  designed,  manufactured  and 
I  .-oduced  prior  to  1898,  nor  to  traditional 
Iv-B,  paint-ball,  or  pellet-firing  air  guns 
t;:at  expel  a  projectile  through  the  force 
c '  compressed  air,  compressed  gas  or 
mechanical  spring  action,  or  any 
combination  thereof,  as  described  in 
American  Society  for  Testing  and 
Materials  standard  F  589-85.  Standard 
Consumer  Safety  Specification  for  Non- 
Powder  Guns.  June  28, 1985.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials,  1918  Race  Street. 
Philadelphia,  Pa.  19103.  Copies  may  be 
inspected  at  the  office  of  the  Associate 
Director  for  Industry  and  Standards, 
National  Institute  for  Standards  and 
Technology.  Gaithersburg,  Maryland,  or 
at  the  Office  of  the  Federal  Register. 
1100  L  Street,  NTW.,  Room  8401. 
Washington,  DC. 

{11502    ProNbWon». 

No  person  shall  manufacture,  enter 
into  commerce,  ship,  transport,  or 
receive  any  toy.  look-alike,  or  imitation 
firearm  ("device")  covered  by  this  Part 
as  set  forth  in  S  1150.1  of  this  part  unless 
such  device  contains,  or  has  affixed  to 
it.  one  of  the  markings  set  forth  in 
5  1150.3  of  this  part,  or  unless  this 
prohibition  has  beer,  waived  by  \  1150  4 
of  this  part. 


}  1 150  J    Approv«<l  markings. 

The  foUov\ang  markings  are  approved 
by  the  Secretary  of  Commerce: 

(d)  A  blaze  orange  (Federal  Standard 
595a.  February,  1967.  color  number 
12199.  issued  by  the  General  Services 
.Administration)  solid  plug  permanently 
affi-xed  to  the  muzzle  end  of  the  barrel 
8  3  an  integral  part  of  the  entire  device 
and  recessed  no  more  than  6  mllli.^leter8 
fr-^m  the  muzzle  end  of  the  barrel.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U  B.C. 
552|a)  and  1  CFR  Part  51.  Copies  of 
Federal  Standard  595a  may  be  obtained 
from  the  Office  of  Engineenng  and 
Technical  .Management,  Chemical 
Technology  Division,  Paints  Branch, 
General  Ser-'ices  Administration, 
Washington  DC  20406.  Copies  may  be 
inspected  at  the  office  of  the  Associate 
Director  for  Industry  and  Standards, 
National  Institute  for  Standards  and 
Technology  Gaithersburg,  .Maryland,  or 
at  the  Office  of  the  Federal  Register. 
]\d()  I  Street.  NW,.  Room  8401, 
Washington  DC. 

(b)  For  any  water  gun.  air-soft  gun. 
hght-emitting  gun  or  other  ejecting  toy, 
look-alike  or  imitation  firearm  having  an 
opening  to  discharge  such  things  as 
water,  non-metallic  projectiles,  and 
light,  a  blaze  orange  [Federal Standard 
595a.  February.  1987.  color  number 
12199.  issued  by  the  General  Services 
,\dministration)  marking  permanently 
affixed  to  the  extenor  surface  of  the 
barrel,  covering  the  circumference  of  the 
barrel  from  the  muzzle  end  for  a  depth 
of  at  least  9  millimeters.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  US  C. 
552(3)  and  1  CFR  Part  51.  Copies  of 
Federal  Standard  595a  may  be  obtained 
from  tne  Office  of  Engineenng  and 
Technical  Management,  Chf.Ti.cal 

1  echnology  Division,  Paints  Branch, 
(."icneral  Services  Administration, 
Washington.  DC  20406,  Copies  may  be 
inspected  at  the  office  of  the  Associate 
Director  for  Industry  and  Standards. 
National  Institute  for  Standards  and 
Technology,  Gaithersburg.  Maryland,  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street.  NW.,  Room  8401. 
Washington,  DC. 

(c)  Construction  of  the  device  entirely 
of  transparent  or  translucent  materials 
which  permits  unmistakable  observation 
of  the  device's  complete  contents. 

(d)  Coloration  of  the  entire  extenor 
surface  of  the  device  in  bnght  red,  bright 
orange,  bnght  yellow,  bnght  green,  or 
bnght  blue,  either  singly  or  as  the 
predominant  color  in  combination  writh 
ether  colors  in  any  pattern. 


(e)  Coloration  of  the  entire  exterior 
surface  of  the  device  predominantly  in 
white  in  combination  with  one  or  more 
of  the  colors  bright  red.  bright  orange, 
bright  yellow,  bright  green,  or  bright 
blue  in  any  pattern. 

§1150.4    Walvtr, 

The  prohibitions  set  forth  in  S  1150.2 
of  this  part  are  waived  for  any  toy,  look- 
alike  or  imitation  firearm  that  will  be 
used  only  in  the  theatrical,  movie  or 
television  industries. 

§1150.5    Pr««fnptloa 

In  accordance  with  section  4(g)  of  the 
Federal  Energy  Management 
Improvement  Act  of  1988  (15  U.S.C, 
5001(g)),  the  provisions  of  section  4(a)  of 
that  Act  and  the  provisions  of  this  part 
supersede  any  provision  of  State  or 
local  laws  or  ordinances  which  provides 
for  markings  or  identification 
inconsistent  with  the  provisions  of 
section  4  of  that  Act  or  the  provisions  of 
this  part. 
[FR  Doc.  89-10758  Filed  5-4-^9-,  8:45  am) 

BILUNQ  CODE  1S10-13-H 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  9204] 

PPG  Industries,  Inc.;  Prohibited  Trade 
Practices,  and  Afftrmatlve  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Pittsburgh.  Pa.  manufacturer  and  seller 
to  obtain  prior  Commission  approval 
before  acquiring  any  interest  in  a 
company  that  makes  aircraft 
transparencies,  if  that  company  has 
more  than  $750,000  in  sales  in  the  U.S.. 
and  to  provide  the  FTC  prior  notice 
before  making  other  acquisitions. 
DATE  Complaint  issued  January  29, 
1986.  Order  issued  April  5. 1989.' 
FOR  FURTHER  INFORMATION  COHTACr. 
Steven  A.  Newborn.  FTC/S-2308. 
Washington.  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Friday,  January  13. 1989,  there  was 
published  in  the  Federal  Register,  54  FR 


'  Copies  of  the  Complaint  and  the  Deciiion  and 
Order  are  available  from  the  Conunission't  Public 
Reference  Branch,  H-\M.  6th  Street  h  Peniuylvania 

Avenue,  ^N.  Wa.ihingto",  DC  MSSO, 


1396,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  PPG 
Industries,  Inc.,  for  the  purpose  of 
soliciting  public  conunent.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  and 
made  its  jurisdictional  findings  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Acquiring  Corporate  Stock  Or  Assets: 
5  13.5  Acquiring  corporate  stock  or 
assets:  S  13.5-20  Federal  Trade 
Commission.  Subpart — Corrective 
Actions  And/Or  Requirements;  §  13,533 
Corrective  actions  and/or  requirements; 
S  13.533-50  Maintain  means  of 
communication. 

List  of  Subjects  in  16  CFR  Part  13 

Aircraft  transparencies,  Windows, 
Windshields,  Trade  practices. 

(Sec,  6,  38  Stat.  721;  15  U,S,C.  46.  Interpret  or 
apply  sec.  5,  38  Stat  719.  as  amended;  sec.  7 
38  Stat.  731,  as  amended:  15  U.S.C.  45. 18) 

Donald  S.  Clark. 

Secretary. 

(FR  Doc  8&-10776  Filed  5-4-«9;  8:45  am) 

BILUHG  CODE  (750-01-H 


16  CFR  Part  13 

[Docket  C-3247I 

Cleveland  Aiitofnot>He  Dealers' 
Association;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Cleveland  Automobile  Dealers' 
Association  (CADA)  from  hmiting  its 
members'  hours,  from  maintaining  any 
policy  concerning  hours  of  operation, 
and  from  encouraging  members  to 
infiuence  each  other  as  to  their  hours. 
The  consent  order  requires  respondent 
to  advertise  in  the  newspaper  that 
dealers'  hours  are  no  longer  restricted 
and  also  change  its  Articles  of 
Incorporation  or  other  poUcy  statements 
to  reflect  the  consent  order. 


DATE:  Complaint  and  Order  issued 

March  2. 1989. ' 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  Kindt  or  Steven  Balster,  Cleveland 
Regional  Office,  Federal  Trade 
Commission,  Suite  520- A,  668  Euclid 
Avenue.  Cleveland.  OH  44114.  (216)  522- 
4210 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  December  7. 1988,  there 
was  published  in  the  Federal  Register 
53  FR  49329.  a  proposed  consent 
agreement  with  analyses  In  the  Matter  of 
Cleveland  Automobile  Dealers' 
Associatioa  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order 

No  comments  having  been  rt'ceived, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  m  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist  in  disposition 
of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Coercing  And  Intimidating:  §  13.345 
Competitors:  S  13-367  Members. 
Subpart — Combining  Or  Conspiring: 
§  13.384  Combuung  or  conspiring; 
S  13  395  To  control  marketing  practices 
and  conditions;  \  13.410  To  eliminate 
competition  in  conspirators'  goods. 
§  13.470  To  restrain  and  monopolize 
trade:  §  13  475  To  restrict  competition  in 
buying.  Subpart — Corrective  Actions 
And/Or  Requirements:  5  13  533 
Corrective  actions  and/or  requirementa; 
§  13.533-20  Disclosures;  §  13.533  SO 
Maintain  means  of  communication: 
5  13.53:^-60  Release  of  general,  specific, 
or  contractual  constriction.s. 
requirements,  or  restraints. 

List  of  Subjects  in  16  CFR  Part  13 

Automobile  dealers.  Trade  practices. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec,  5.  38  Stat.  719.  as  amended;  15 

U.S.C.  45) 

Donald  S  Clark, 

SecKtar\' 

[FR  Doc.  89-10775  Filed  5-4-89;  8:45  am] 

BILUMG  COOE  S750-01-M 


16  CFR  Part  453 

Funeral  Industry  Practices  Trade 
Regulation  Rule 

agency:  Federal  Trade  Commission. 


'  Copies  of  the  Complaint,  and  the  Dedaion  and 
Order  are  available  from  the  Commiaaiona  Pubhc 
Reference  Branch.  H-130,  6tb  Street  ft  Pennsylvania 
Avenue.  N'W'..  Washington.  DC  20580. 


ACTION:  Y'iImA  non-substantive 
amendment 

SUMMARY:  This  document  announces  the 
Commission's  decision  to  issue  a  non- 
substantive amendment  to  \  453.10  of 
the  Funeral  Industry  Practices  Trade 
Regulation  Rule  (16  CFR  Part  453).  That 
section  required  that  the  Commission 
initiate  a  rulemaking  proceeding  to 
review  whether  the  Funeral  Rule  should 
remain  in  effect  unchanged  or  should  be 
amended  or  repealed,  and  presently 
requires  that  the  Commission  make  its 
fmal  decision  on  the  recommendations 
of  that  review  proceeding  eighteen 
months  after  its  initiation.  Under  that 
current  mandate,  the  Commission  must 
act  by  November  30, 1989.  The 
amendment  rescinds  the  eighteen-month 
time  limit  for  final  Commission  action. 
This  removal  of  the  mandated  time  limit 
for  final  Commission  action  is  necessary 
to  give  the  Conunission  adequate  time  to 
comply  with  the  procedural  rulemaking 
requirements  of  section  18  of  the  FTC 
Act  (15  use.  57a). 

EFFECTIVE  DATE;  May  5, 1989. 

FOR  FURTHER  INFORM ATiC*  CONTACT: 

Matthew  Daynaro,  Ha  oui  M,  Abdullah, 
or  Richard  Kelly,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission. 
Washington,  DC,  20580,  202-328-3291. 
202-326-3024.  or  202-326-3304. 

SUPPiiMEWTARv  information:  The 
Cc)iT-,n..bsi',::  {,:.  ::  ■.■<^.:'.-      "  e  Funeral 
Industry  Practices  Rule  on  September 
24. 1982  (47  FR  42260).  and  tiie  Rule 
became  fully  effective  on  April  30, 1984 
(48  FR  45537  (1983).  49  FR  564  (1984)). 
The  Commission's  decision  to 
promulgate  the  Rule  was  subsequently 
affirmed  by  the  4th  U.S.  Circuit  Court  in 
Harry  &  Bryant  Co.  v.  FTC.  726  F.2d  993. 
cert  denied,  469  U.S.  820  (1984). 
Essentially,  the  Funeral  Rule  requires 
funeral  providers  to:  (1)  Disclose  prices, 
available  options  and  other  inforinaUon 
to  consumers  in  person  and  over  the 
telephone:  (2)  make  truthful 
representations  regarding  legal  and 
other  requirements:  (3)  permit 
consumers  to  select  and  purchase  only 
those  goods  and  services  they  desire:  (4) 
obtain  express  permission  before 
embalming  the  deceased  for  a  fee:  (5) 
refrain  from  misrepresenting  the 
protective  and  preservative  value  of 
funeral  goods  and  services;  and  (6) 
disclose  whether  they  charge  a  fee  for' 
arranging  cash  advance  purchases. 

Section  453.10  of  the  Rule  requires 
that  the  Commission  initiate  a 
rulemaking  amendment  proceeding  four 
years  after  the  effective  date  of  the  Rule, 
and  further  requires  that  the 
Commission  reach  a  final  decision  on 


19360 
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86   '  Friday,  Nfiy  5,  1989  /  Rules  and  Regulations 


that  aT.eniment  proceeding  eighteen 
months  after  its  initiation.  That 
nrnviiiinn  states:  i 


Commission  votes  to  amend  or  repeal 
the  rule,  staff  will  then  have  to  draft  and 
forward  to  the  Commission  a  statement 


By  direction  of  the  Commission. 
Donald  S,  Clark. 

Sevretary. 


Federal  Register  /  Vol.  54,  No,  86  /  Friday,  May  5,  1989  /  Rule.s  and  Regulations  l9.3ei 


90  mole  percent  dimethylolpropionic 
acid. 
In  another  notice,  published  in  the 


for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 


II  Safet>  of  Petitioned  Lse 
FDA  estimated  the  daily  intake  of  the 
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that  a.T.endment  proceed. r.a  eiahteen 
months  after  its  initiation.  That 
provision  states 

No  later  than  fuiir  >fars  after  Lhe  effective 
date  of  this  nle,  the  Commission  shall 
inmate  a  rulemaking  amendment  proceeding 
pursuant  to  section  i8|dh.z;|B)  'of  the  FTC 
.^ctl  to  determine  whether  thf  rjle  should  be 
amended  or  terminated.  The  Commission's 
final  decision  on  the  recnmmenddtions  of  this 
proceeding  shall  be  made  no  la'er  than 
eighteen  months  after  the  iniUation  of  the 
proceeding. 

On  May  9.  1988,  the  Commission 
announced  its  decision  to  initiate  the 
rjlemakin.g  amendment  proceedinjj 
mandated  by  $  453.10  of  the  Rule,  and 
on  May  31,  1988  the  Commission 
published  in  the  Federal  Re^ster  its 
notice  of  proposed  rulemaking  to  review 
the  Funera'  Rule  (53  FR  19864  (1^88!) 
The  current  language  of  5  453.10  of  the 
Rule  requires  that  the  Commission  make 
a  "final  decision"  on  the 
recommendations  of  this  amendment 
proceeding  by  Novem.ber  30.  1989— 
eighteen  months  after  its  mitiation.  In 
order  to  reach  its  "final  decision,"  the 
Commission  must  either  vote  to  leave 
the  Rule  in  place  unchanged  and 
terminate  the  proceedins,  or  vote  to 
repeal  or  amend  the  Rule  and  publish  its 
statement  of  basis  and  purpose 
explaining  its  decision  to  repeal  or 
amend. 

The  Com.mi88ion  has  de'ermi.ned  that 
eighteen  months  is  insufficient  time  to 
comply  with  the  procedural  ralemaking 
requirements  of  section  18  of  ihf.  FTC 
Act  (15  U.S.C.  57a)  for  this  rulemaking 
proceeding,  which,  according  to  staff, 
has  to  date  generated  a  high  level  of 
public  participation  and  a  voluminous 
record.  While  four  sets  of  public 
hearings  and  a  rebuttal  period  have 
been  completed,  the  proceeding  has 
several  required  rulemaking  stages  yet 
to  come  before  the  Commission  can 
reach  its  "final  decision."  A  staff  report 
summarizing  the  rulemaking  record  and 
making  initial  recommendations  to  the 
Commission  will  be  published  later  this 
year.  The  Presiding  Officer's  report  v.\\\ 
then  be  published  a  few  weeks  after 
publication  of  the  staff  report,  followed 
by  a  mandatory  si.xty-day  public 
comment  period  on  those  reports 
Shortly  thereafter,  staff  will  forw.iird  its 
summary  of  the  public  comments  and 
final  recommendations  to  the 
Commission.  After  its  consideration  of 
the  record,  which  may  include 
presentation  of  oral  argument  by  various 
interested  parties,  the  Commission  wili 
vote  on  the  recommendations  If  the 
Commission  votes  to  leave  the  Rule  m 
place  unchanged  and  terminate  the 
proceeding,  it  will  have  made  its  "final 
decision  ■  at  that  point.  If.  however,  the 


Commission  votes  to  amend  or  repeal 
the  rule,  staff  will  then  have  to  draft  and 
forward  to  the  Commission  a  statement 
of  basis  and  purpose  explaining  the 
Commission's  decision.  The  Conunission 
will  then  reach  its  "final  decision"  by 
voting  to  publish  its  statement  of  basis 
and  purpose.  Any  schedule  for 
completion  of  the  amendment 
proceeding  must  take  into  account  all  of 
these  possible  decisions  and  procedural 
requirements,  because  the  Commission 
can  not  and  does  not  at  this  juncture 
presume  to  know  what 
rpcommendations  it  will  receive  nor 
what  decision  it  will  ultimately  make 
regarding  amendment  or  repeal  of  the 
Rule.  Taking  all  these  factors  into 
account,  the  Commission  has 
determined  that  it  is  impractical  to 
attempt  to  reach  a  "final  decision"  in 
this  important  matter  by  November  30. 
1989 — the  current  deadline  required  by 
S  453  10.  The  Commission  has  further 
determined  that  the  proceeding  raises 
important  issues  that  can  be  resolved 
expeditiously  without  establishing  a 
specific  deadline  for  Commission  action, 
and  has  directed  its  staff  to  act 
accordingly  in  completing  and 
forwarding  the  rulemaking  record  to  the 
Commission. 

Accordingly,  the  Commission  has 
determined  to  amend  §  453.10  by 
rescinding  the  time  limit  for  final 
Commission  action  concerning  the 
rulemaking  amendment  proceeding  to 
review  the  Funeral  Rule  The 
Commission  intends  to  reach  a  final 
decision  expeditiously  without 
establishing  a  fixed  schedule. 

List  of  Subjects  m  16  CFR  Part  4,53 

Funeral  homes,  Price  disclosure, 
Trade  practices. 

16  CFR  Part  453  is  amended  as 
follows: 

PART  453— FUNERAL  INDUSTRY 
PRACTICES 

1  The  authority  for  Part  453  continues 
to  read  as  follows: 

.\ulhority:  Sec.  6(g)  38  Stat.  721  (15  U  S.C. 
46(g)):  80  Stat.  363,  as  amended,  81  Stat  54  (5 
U.S.C.  552). 

2.  Section  453.10  is  revised  to  read  as 
follows: 

5  453  10    Mandatory  review 

No  later  than  four  years  after  the 
effective  date  of  this  rule,  the 
Commission  shall  initiate  a  rulemaking 
amendment  proceeding  pursuant  to 
section  18  (d)(2){b)  of  the  FTC  Act  to 
determine  whether  the  rule  should  be 
amended  or  terminated. 


By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  89-10778  Filed  5-4-89;  8;45  am] 

BILLING  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

(Docket  No8.  79F-0058  and  83F-0087] 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administre.ion  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  polyurethane,  produced 
by  reacting  the  preliminary  adduct 
formed  froni  the  reaction  of  glyceryl 
monostearate  and  toluenediisocyanate 
with  a  md.xture  of  A'- 
methyldiethanolamine  and 
dimethylolpropionic  acid.  The 
polyurethane  resin  is  to  be  used  as  a 
sizing  agent  in  the  manufacture  of  paper 
and  paperboard  in  contact  with  aqueous 
and  fatty  foods.  This  action  responds  to 
two  petitions  filed  by  Akzo  Chemicals. 
Inc.  (at  that  time,  the  Armak  Co.). 
DATES:  Effective  May  5, 1989:  written 
objections  and  requests  for  a  hearing  by 
lune  5,  1989. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  ,5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  aid 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  March  30, 1979  (44  FR  19029),  FDA 
announced  that  a  petition  (FAP  883371) 
had  been  filed  by  Akzo  Chemicals,  Inc. 
(at  that  time,  the  Armak  Co.),  300  South 
Wacker  Dr  .  Chicago.  IL  60606. 
proposing  that  §  176.180  Components  of 
paper  and  paperboard  in  contact  with 
dry  food  (21  CFR  I'^e.lSO)  be  amended  to 
provide  for  the  safe  use  of  an  anionic 
polyurethane.  produced  by  reacting  the 
preliminary  adduct  formed  from  the 
reaction  of  glyceryl  monostearate  and 
toluenediisocyanate  with  not  more  than 
10  mole  percent  .V- 
methvldiethanolamine  and  not  less  than 


90  mole  percent  dimethylolpropionic 
acid. 

In  another  notice,  published  in  the 
Federal  Register  of  April  12. 1983  (48  FR 
15716),  FDA  announced  that  a  petition 
(FAP  8B3370)  had  been  filed  by  Akzo 
Chemicals,  Inc.  (at  that  time,  the  Armak 
Co.),  proposing  that  §  176.170 
Components  of  paper  and  paperboard  in 
contact  with  aqueous  and  fatty  foods  (21 
CFR  178.170)  be  amended  to  provide  for 
the  safe  use  of  an  anionic  polyurethane, 
produced  by  reacting  the  preliminary 
adduct  formed  from  the  reaction  of 
glyceryl  monostearate  and 
toluenediisocyanate  with  a  mixture  of 
A'-methyldiethanolamine  and 
dimethylolpropionic  acid. 

FDA  notes  that  although  the 
petitioner's  description  of  the  production 
of  the  polyurethane  additive  varies 
slightly  between  these  filing  nobces,  the 
additive  is,  in  both  cases,  produced  by 
reacting  the  preliminary  adduct  formed 
from  the  reaction  of  glyceryl 
monostearate  and  toluenediisocyanate 
with  not  more  than  10  mole  percent  A^- 
methyldiethanolamine  and  not  less  than 
90  mole  percent  dimethylolpropionic 
acid.  Both  petitions  also  request  use  of 
the  additive  as  a  sizing  agent  in  the 
manufacture  of  paper  and  paperboard. 
The  agency  has  therefore  combined  its 
review  of  these  petitions  in  this  final 
rule.  FDA  also  notes  that  it  is 
unnecesseiry  to  list  this  additive  in 
I  176.180  because  use  of  the  additive  in 
§  176.170  authorizes  its  use  by  cross- 
reference  for  the  conditions  of  use  in 
§  178.180. 

FDA  in  its  evaluation  of  the  safety  of 
this  additive  has  reviewed  the  safety  of 
both  the  additive  and  the  starting 
materials  used  to  manufacture  the 
additive.  Although  the  polyurethane 
additive  itself  has  not  been  found  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  2,4- 
toluenediamine  and  dibutyllin  diacetate 
as  byproducts  of  its  production.  These 
impurities  nave  been  shown  to  cause 
cancer  in  test  animals  and  may  be 
expected  to  be  present  at  very  low 
levels  in  the  additive.  Residual  amounts 
of  reactants  and  manufacturing  aids, 
such  as  toluenediamine  and  dibutyltin 
diacetate,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  caruiot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 


for  that  use.  The  concept  of  safety- 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  m  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  wiU 
result  under  any  conceivable 
circumstance."  "(H.  Rept.  2284,  85th 
Cong.,  2d  Sess.  4  (1958)).  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170. 3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendmient  (section  409(c)(3)(A)  of  the 
Act  (21  U.S.C.  348  (c)(3)(A)j)  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  invested  by  man  or  animal. 

In  the  past  FD.^  has  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  sHovnti 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2,  1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis.  An  additive 
that  has  not  been  shovro  to  cause  cancer 
but  that  contains  a  carcinogenic 
impurity  may  properly  be  evaluated 
under  the  general  safety  clause  of  the 
statute  using  risk  assessment  procedures 
to  detef-mine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive. 

The  agency's  position  is  supported  by 
Scott  V  FDA.  728  F.2d  322  (Bth  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
United  States  Court  of  Appeals  for  the 
Sixth  Circuit  rejected  the  challenge  to 
FDA's  action  and  affirmed  the  listing 
regulation. 


II.  Safety  of  Petitioned  L  se 

FDA  estimated  the  daily  intake  of  the 
polyurethane  produced  by  reacting  the 
preliminary  adduct  formed  from  the 
reaction  of  glyceryl  monostearate  and 
toluenediisocyanate  with  a  mixture  of 
A'-methyldiethanolamine  and 
dimethylolpropionic  acid  on  the  basis  of 
several  factors,  including  the  migration 
of  the  additive  under  the  most  severe 
intended  conditions  of  use  and  the 
probable  concentration  of  the  additive 
in  the  daily  diet  from  food-contact 
articles  that  contain  this  substance.  The 
estimated  daily  dietary  exposure  to  the 
polyurethane  low  molecular  weight 
fractions  of  the  additive  that  are 
expected  to  migrate  to  food  is  6.8 
micrograms  per  day  {2.3  parts  per  billion 
in  the  diet)  for  a  60-kilogram  person. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
available  data  from  acute  toxicity 
studies  and  subchronic  studies  on  the 
additive.  No  adverse  effects  were 
reported  in  these  studies.  Because  the 
polyurethane  produced  by  reacting  the 
preliminary  adduct  formed  from  the 
reaction  of  glyceryl  monostearate  and 
toluenediisocyanate  with  a  mixture  of 
A^metfayldiethanolamine  and 
dimethylolpropionic  acid  has  not  been 
shown  to  cause  cancer,  the  anticancer 
clause  does  not  apply  to  it.  However, 
FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  limit  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  the  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR  13018  and 
13019;  April  2, 1984).  This  risk  evaluation 
of  the  carcinogenic  impurities  has  two 
aspects:  (1)  Assessment  of  the  worst- 
case  exposure  to  the  impurities  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  for  humans. 
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the  calculated  upper  bound  risk  would 
be  less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
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6.  "Bioassay  of  Dibutyltin  Diacetate  for 
Possible  Carcinogenicity."  National  Cancer 
Institute,  NTP  Technical  Report  No.  183. 1979. 
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A  2.4-TaIuenediawine  I  * 

Although  2,4-loluenedii90cyanate  is 
one  of  the  starting  materials  u«ed  in  the 
manufacture  of  the  polyurethane  sizing 
agent,  any  unreacted  2,4- 
toluenediisocyanate  would  be 
hydrolyzed  to  2,4-to!uenedia.'n.ne. 
Therefore,  the  agency  s  risk  assessment 
was  carried  out  only  for  2.4- 
toluenediamine. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive,  as  well  as  the 
level  of  2,4-toluenediamine  that  may  be 
present  in  the  additive.  FDA  estimated 
the  hypothetical  worst-case  exposure  to 
2,4-toluenediamine  from  the  use  of  the 
additive  in  paper  and  paperboard  to  be 
0.0038  parts  per  bilhon  in  the  diet  or  11  4 
nanograms  per  person  per  day  (Ref.  3) 
The  agency  used  data  from  a  National 
Cancer  Institute  (NCI)  carcinogenesis 
bioassay  (Ref.  4)  on  2,4-toluenediam!ne 
fed  to  Fischer  344  rats  and  hybrid 
B6C3F1  mice  to  estimate  the  upper 
bound  level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemmins 
from  the  proposed  use  of  this 
polyurethane.  The  results  of  the 
bioassay  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  undt^r 
the  conditions  of  the  study,  inducing 
neoplasms  of  the  liver  and  mammary 
gland. 

FDA  reviewed  the  bioassay  and  other 
relevant  data  available  in  tiie  literature 
and  concluded  that  the  findings  of 
carcinogenicity  were  supported  by  this 
information  on  2,4-toluenedian-,ine-  The 
agency  further  concluded  that  an 
estimate  of  the  upper  bound  level  of 
lifetime  human  risk  from  potential 
exposure  to  2,4-toluenediamme 
stemming  from  the  proposed  use  of  '.he 
polyurethane  could  be  calculated  from 
the  bioassay.  The  agency  used  a 
quantitative  risk  as9e.ssment  procedure 
(linear  proportional  model!  to 
extrapolate  from  the  dose  used  in  the 
animal  experiment  to  the  very  low  doses 
encountered  under  the  proposed 
conditions  of  use.  This  procf?diire  is  r.;:' 
hkely  to  underestimate  the  actual  nsk 
from  very  low  doses  and  may,  in  fact. 
exaggerate  it  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maximum  risk  consistent  with  the 
data.  For  this  reason  the  estimate  can  be 
used  with  confidence  to  determine,  to  a 
reasonable  certainty,  whether  any  ha.-yn 
will  result  from  the  proposed  conditions 
and  levels  of  use  of  the  food  additives 

Based  on  a  worst-case  exposure  of 
11.4  nanograms  per  person  per  day  FD,^ 
estimates  that  the  upper  bound  hmit  of 
individual  lifetime  nsk  from  the 
potential  exposure  to  2,4-to!uenediamine 
resulting  from  the  use  of  the  additive  is 


4X10"'.  or  less  than  1  in  25  million  (Ref. 
5).  Because  of  numerous  (.onservatisms 
in  the  exposure  estimate,  lifetime 
averaged  individual  exposure  to  2.4- 
toiuenediamine  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake.  Therefore,  the  calculated 
upper  bound  limit  of  nsk  would  be  less. 
Thus,  the  agency  concludes  that  there  is 
a  reasonable  certainty  'jf  no  harm  from 
•he  exposure  to  2.4-to!uenediam\ne  that 
might  result  from  the  proposed  use  of 
the  additive. 

5  Dibutyltin  Diacetate 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive,  as  well  as  the 
level  of  dibutyltin  diacetate  that  may  be 
present  in  the  additive  (Ref  3).  FDA  also 
estima'ed  the  hypothetical  worst-case 
exposure  to  dibutyltin  diacetate  from 
the  use  of  this  additive  to  be  0.0023  parts 
per  trillion  m  the  diet,  or  0.069 
nanograms  per  person  per  day  The 
agency  used  data  in  an  NCI 
carcinogenesis  bioassay  on  dibutyltin 
diacetate  m  which  dibutyltin  diacetate 
was  fed  to  rats  and  mice  (Ref,  6)  to 
estimate  the  upper  bound  level  of 
lifetime  human  nsk  from  exposure  to 
this  chemucal,  stemming  from  the 
proposed  use  of  this  additive.  The 
results  of  the  bioassay  on  dibutyltin 
diacetate  were  found  by  rT)A,  in  its 
review  in  1979,  to  demonstrate  that  the 
material  was  carcinogenic  for  male  and 
female  mice  under  the  conditions  of  the 
study  The  test  material  caused  an 
increased  incidence  of  hepatocellular 
adenomas  of  both  male  and  female 
mouse  livers. 

The  agency  recently  reevaluated  this 
bioassay  and  concluded  that  the 
available  information  on  dibutyltin 
diacetate  supports  the  agency's  finding 
in  1979  of  the  carcinogenicity  of  this 
substance  (Ref  7].  The  agency  further 
concluded  that  the  .NCI  bioassay 
provided  the  appropnate  basis  on  which 
to  calculate  an  estimate  of  the  upper 
bound  limit  of  lifetime  risk  from 
potential  exposure  to  dibutyltin 
diacetate  stemming  from  the  proposed 
use  of  the  additive. 

Based  on  a  worst-case  exposure  of 
0  (369  nanograms  per  person  per  day, 
FDA  estimates,  using  a  linear 
proportional  model,  that  the  upper 
bound  limit  of  individual  lifetime  risk 
from  potential  exposure  to  dibutyltin 
diacetate  from  the  use  of  the 
polyurethane  resin  is  1.6X10"".  or  less 
than  2  in  100  billion  (Ref.  5],  Because  of 
numerous  conservatisms  in  the  exposure 
estimate,  lifetime  averaged  individual 
exposure  to  dibutyltin  diacetate  is 
expected  to  be  substantially  1.jSS  than 
the  estimated  daily  intake  Therefore. 


the  calculated  upper  bound  risk  would 
be  less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  the  exposure  to  dibutyltin 
diacetate  that  might  result  from  the 
proposed  use  of  the  additive. 

C.  Needs  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amounts  of  dibutyltin 
diacetate  and  2,4-toluenediamine  in  the 
resin.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  levels  ct  which  dibutyltin  diacetate 
and  2,4-toluenediamine  may  be 
expected  to  remain  as  impunties 
following  production  of  the  additive,  the 
agency  would  not  expect  these 
impunties  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper  bound  limit  of 
lifetime  risk  from  exposure  to  these 
impurities,  even  under  worst-case 
assumptions,  is  very  low,  less  than  2  in 
100  billion  for  dibutyltin  diacetate  and 
less  than  1  in  25  million  for  2,4- 
toluenediamine. 

D.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  materia!  and 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  the 
regulation  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171, 1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  am.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 


m.  Objectiona 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  5. 1989  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.ni.  and  4  p.m.,  Monday 
through  Friday. 
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list  of  Subjects  in  21  CFR  Pari  176 

Food  additives,  Food  packaging,  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  176  is  amended 
as  follows; 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Aulbority:  Sees.  201(8),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  3481.  21 
CFR  5.10  and  5.61. 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

S  176. 170    Components  of  pap«f  ami 
paperboard  In  contact  wtttt  aqueous  and 
fatty  foods. 


(a)  •  *  * 

f5)  *  •  • 

Ust  of  sutwtances 

LimriatKios 

fmooic  potyuretTiane, 

For  us©  ooty  as  a 

produced  by  reactng 

SLTtace  sizing  agent  at 

the  prebmmary  sdduct 

a  level  nol  to  exceed 

formed  Iron)  me 

0.1  percent  by  we<gf>l 

reaciionof  gtycefyl 

of  *y  paper  and 

moTKisteafate  and  2,4- 

pape<tx>ard. 

tolueneciisocyanate 

wit^  not  more  than  1 0 

mote  pefcent  N- 

metftyidiethanolamine 

and  rwt  less  than  90 

mole  pereerrt 

dimethylotproptontc 

aod  T^  final  produc) 

o  a  15  to  20  porcem 

trf  weight  aouaous 

sotuton  having  a 

BroottfieW  viscosity  of 

25  to  100  centpotses 

at  24  -C  (75  -R. 

•               «               • 

•               • 

Dated:  April  27.  1989. 
Alan  L  Hoeting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc  89-10761  Filed  5-4-89;  8:45  am] 
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DEPARTMENT  OF  T>-;E  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  8249! 

RIN  1S45~AK21 

Mintmum  Tax  — Tax  Benefit  Ruie 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACnont  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
application  of  the  tax  benefit  rule  to  the 
mmimum  tax  Change*  to  the  applicable 
law  were  made  by  tibe  Tax  Reform  Act 
cf  1976  The  n'g'jlations  provide 
taxpayers  wilh  guidance  necessary  to 
determine  the  amount  of  tax  preference 
items  that  do  not  provide  a  current  tax 
benefit  because  of  available  credits  and, 
therefore,  are  not  subject  to  minimum 
tax  The  text  of  the  temporary 
rpgulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
Notice  of  Proposed  Rulemaking  in  the 
FVoposed  Rules  section  of  this  issue  of 
the  Federal  Register 

DATES:  Except  as  otherwise  provided. 
thie  amendments  are  effective  for  items 
of  tax  preference  that  are  subject  to  the 
minimum  tax  imposed  by  section  5C  of 
the  Code  and  arise  in  taxable  years 
beginning  after  December  31. 1975.  and 
before  January  1, 1967. 

FO«  FURTHER  INFORMATION  CONTACT: 

Vi'illiam  A.  lai.ks;,):';   '^:c S^-'V'-i  ;:•»).  not  8 

l(,)l!  free  caij 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  information 
requirements  contained  in  this 
regulation  have  been  reviewed  and. 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  1545-1093.  The 
estimated  annual  burden  per  respondent 
or  recordkeeper  varies  from  10  minutes 
to  14  minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  12  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
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respondents  may  require  greater  or  less 
tune,  depending  on  individual 
circumstances. 


because  available  credits  would  have 
reduced  or  eliminated  the  taxpayer's 
regular  tax  liability  if  preference  items 


that  would  have  affected  the  use  of  such 
credits  against  this  additional  tax.  and 
the  marginal  rates  at  which  this 
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marginal  tax  rates  at  which  the  actual 
regular  tax  was  imposed  shall  not  be 
taken  into  accoimt  in  grossing  up  freed- 


under  the  exact  method  of  credit 
reduction,  for  each  type  of  freedup 
credits  and  for  each  taxable  year  within 


Periods  of  Limitations;  Adjustments  to 
Tax  Liability 


CO   rm^^Mny  _f  . 
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respondents  may  require  greater  or  less 
tune,  depending  on  individual 
circumstances. 

For  further  information  concerning 
these  collections  of  infonnation,  where 
to  submit  comments  on  these  collections 
of  information,  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  ui  this  issue  of  the  Federal 
Register 

Background 

This  document  contains  temporary 
regulations  amending  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
section  58(h)  of  the  Internal  Revenue 
Code  of  1954  (Code).  These  amendments 
would  conform  the  regulations  to  section 
3ai(d)(3)  of  the  Tax  Reform  Act  of  1978 
(Pub.  L  94-455.  90  Stat.  1553)  and  are 
issued  under  L^ie  authority  contained  in 
sections  58(h]  and  7805  of  the  Code  (90 
Stat.  1553  and  8aA  Stat.  917;  28  U.S.C. 
53(h).  7805). 

These  temporary  regulations  are 
applicable  for  piirposes  of  determining 
minimum  tax  hability  unposed  by 
section  56  of  the  Code  for  taxable  years 
beginning  before  January  1, 1987.  Except 
as  otherwise  provided,  the  temporary 
regulations  do  not  apply  for  purposes  of 
determining  alternative  minimum  tax 
liability  imposed  by  section  55. 

Explanation  of  Provisions 

In  General 

For  taxable  years  beginmng  after 
December  31, 1976,  and  before  January 
1, 1987,  section  56  of  the  Code  imposes  a 
15-percent  minimum  tax  on  a  corporate 
taxpayer's  tax  preference  items,  as 
defined  in  section  S'^,  to  the  extent  that 
such  preference  items  exceed  the  greater 
of  (i)  $10,000,  or  (ii)  the  taxpayer's 
regular  tax  liability  computed  without 
regard  to  taxes  imposed  by  sections  531 
and  541  and  after  reduction  by  credits. 
This  minimum  tax  is  imposed  in 
addit.un  'n  other  taxes  imposed  by 
chapter  1  of  the  Code.  Section  58(h) 
provides  tr.at  the  Secretary  shall 
prescnbe  resulations  under  which  items 
of  tax  preference  shall  be  properly 
adjusted  where  the  tax  treatment  giving 
rise  to  such  items  will  not  result  in  the 
reduction  of  tax  under  subtitle  A  of  the 
Code  for  any  taxable  years. 

Application  of  the  Tax  Benefit  Rule 

Section  1.5fl-9Tfa)  of  the  temporary 
re«;ulations  provides  that  'onder  section 
58(h)  of  the  Code  taxpayers  are  not 
liable  for  the  minimum  tax  imposed  by 
section  56  on  tax  preference  items  from 
which  no  current  tax  benefit  is  denved 


because  available  credits  would  have 
reduced  or  eliminated  the  taxpayer's 
regular  tax  liability  if  preference  items 
had  not  been  allowed  in  computing 
taxable  income  These  regulations 
follow  the  holding  in  First  Chicago  Corp. 
V  Commissioner.  88  TC.  663  (1987), 
aff'd.  842  F.2d  180  (7th  Cir  1968).  In  First 
Chicago  the  court  held  that  under 
section  58(h)  the  taxpayer  owed  no 
minimum  tax  on  items  of  tax  preference 
that  did  not  produce  a  current  tax 
benefit  because  available  credits  would 
have  ehminated  tax  liability  even  if  the 
preference  items  had  not  been  allowed. 
The  court  recognized  that  the  effect  of 
the  tax  preference  items  was  to  "free 
up    for  possible  use  in  subsequent  years 
additional  credits  that  otherwise  would 
have  been  used  to  reduce  tax  liability. 
Section  1.58-9T(a]  of  the  temporary 
regulations  further  provides  that  any 
credits  that,  because  of  such  preference 
items,  are  not  needed  for  use  agamst 
regular  tax  ("freed-up  credits'"),  are 
required  to  be  reduced  under  the  rules  of 
S  l,58-9T(cj  of  the  temporary 
regiilations. 

Adjustment  to  Credits 

Section  1.58-9T(c)  of  the  temporary 
regulations  provides  that  a  taxpayer's 
freed-up  credits  must  be  reduced  by  the 
additional  minimum  tax  that  would  have 
been  imposed  if  a  current  tax  benefit 
had  been  denved  from  preference  items 
that  did  not  actually  produce  a  current 
tax  benefit.  The  amount  of  this 
reduction  shall  be  calculated  in  the 
following  manner — 

(i)  Determine  the  amount  of  freed-up 
(.redits. 

i,;;|  Determine  the  amount  of  tax 
preference  items  [if  any)  for  which  a 
oirrent  tax  benefit  was  denved  for  the 
taxable  year  ("beneficial  preferences"). 
and  tlie  amount  of  preferences  for  which 
no  current  tax  benefit  was  derived  for 
the  taxable  year  ("non-beneficial 
preferences"),  and 

(.;;)  Determine  the  portion  of  the  total 
minimu.m  tax  on  all  tax  preference  items 
for  the  taxable  year  that  is  attributable 
to  the  non-beneficial  preferences. 

The  freed-up  credits  are  then  reduced 
by  an  amount  equal  to  such  portion  of 
the  minimum  tax. 

The  regulations  include  rules 
nece.9sary  to  allocate  propei'ly  the 
required  credit  reduction  among  credits 
that  are  of  more  than  one  tx^pe  [e.g., 
mvestment  tax  credits  and  foreign  tax 
credits)  or  that  were  earned  in  more 
'han  one  taxable  year  These  rules  take 
into  account  the  order  m  which  such 
credits  would  have  been  applied  to 
offset  the  additional  tax  that  would 
have  been  imposed  if  preferences  had 
not  been  allowed,  percentage  limitations 


that  would  have  affected  the  use  of  such 
credits  against  this  additional  tax.  and 
the  marginal  rates  at  which  this 
additional  tax  would  have  been 
Imposed. 

Determination  of  Freed-up  Credit 

Section  1.58-eT(c)(2)(i)  of  the 
temporary  regulations  provides  that  to 
determine  the  freed-up  credits  for  the 
taxable  year,  the  first  step  is  to 
determine  the  regular  tax  that  would 
have  been  imposed  if  preference  items 
had  not  been  allowed  in  computing 
taxable  income  ("non-preference  regular 
tax").  The  second  step  is  to  compute  the 
amount  of  credits  that  would  have  been 
allowed  to  reduce  the  non-preference 
regular  tax.  The  third  step  is  to  subtract 
the  amount  of  credits  that  were  actually 
allowed  to  reduce  the  regular  tax  for 
such  taxable  year  from  the  amount  of 
credits  that  would  have  been  allowed  to 
reduce  non-preference  regular  tax.  The 
result  is  the  amount  of  the  freed-up 
credita. 

Determination  of  Beneficial  and  Non- 
beneficial  Preferences 

Section  1.58-0T(c)(3)  of  the  temporary 
regulations  provides  the  method  for 
determining  the  amount  of  tax 
preferences  from  which  a  current  tax 
benefit  is  derived  ("beneficial 
preferences")  and  the  amount  from 
which  no  current  tax  benefit  is  derived 
("non-beneficial  preferences")  for  the 
taxable  year.  If  the  taxpayer's  tax 
liability  (after  credits)  would  be  the 
same  regardless  of  whether  preference 
items  were  allowed  to  reduce  taxable 
income,  then  all  of  the  taxpayers 
preference  items  are  non-beneficial 
preference  items. 

If  tax  hability  (after  credits)  is  less 
because  preference  items  are  allowed  to 
reduce  taxable  income,  then  some  of 
these  preference  items  have  provided  a 
current  tax  benefit.  In  such  cases,  the 
non-beneficial  preferences  are 
determined  by  converting  the  freed-up 
credits  for  such  taxable  year  into  an 
amount  of  taxable  income.  To  make  this 
conversion,  freed-up  credits  are 
"grossed  up"  [i.e.,  divided  by  the  regular 
tax  marginal  rate  at  which  such  credits 
would  have  offset  non-preference 
regular  tax)  to  determine  the  amount  of 
tax  preferences  that  freed  up  such 
credits.  The  aggregate  of  these  grossed- 
up  amounts  is  the  total  amount  of  non- 
beneficial  preferences  for  the  taxable 
year. 

The  freed-up  credits  are  to  be  grossed 
up  beginning  at  the  lowest  marginal  tax 
rate  that  would  have  applied  to  the 
additional  taxable  income  arising  if  tax 
preferences  were  not  allowed.  Thus,  the 


marginal  tax  rates  at  which  the  actual 
regular  tax  was  imposed  shall  not  be 
taken  into  account  in  grossing  up  freed- 
up  credit,  even  if  all  or  a  portion  of  such 
tax  is  not  offset  by  credits  because  of 
limitations  on  the  allowance  of  such 
credits  (such  as  the  section  904  limit  on 
foreign  tax  credits  or  the  section  38(c) 
limit  on  investment  tax  credits).  For 
example,  if  the  first  dollar  of  additional 
non-preference  taxable  income  would 
have  been  taxed  at  a  rate  of  46  percent, 
even  if  regular  tax  imposed  on  taxable 
income  at  a  40-percent  rate  was  not 
offset  by  credits  because  of  the 
limitations  on  investment  tax  credits 
under  section  38(c). 

The  amount  of  beneficial  preferences 
for  the  taxable  year  is  computed  by 
subtracting  the  non-beneficial 
preferences  for  the  taxable  year  from 
the  total  amount  of  tax  preferences  for 
such  year. 

Determination  of  the  Credit  Reduction 
Amount 

Section  1.58-9T(c)(4)  of  the  temporar>' 
regulations  provides  the  method  for 
determining  the  amount  of  minimum  tax 
attributable  to  the  non-beneficial 
preferences.  This  amount  is  also 
referred  to  as  the  credit  reduction 
amount.  The  credit  reduction  amount  is 
determined  by  computing  the  amount  of 
minimum  tax  that  would  be  imposed  on 
all  tax  preference  items  for  the  taxable 
year  if  all  such  preferences  had 
produced  a  current  tax  benefit.  The 
minimum  tax  that  is  imposed  on  only 
beneficial  preferences  is  subtracted 
from  this  amount.  The  result  is  the 
minimum  tax  attributable  to  the  non- 
beneficial  preferences  for  the  taxable 
year. 

Reduction  of  Freed-up  Credits 

Section  1.58-9T(c)(5)(i)  of  the 
temporary  regulations  provides  that  the 
freed-up  credits  are  reduced  by  an 
amount  equal  to  the  minimum  tax 
attributable  to  the  non-beneficial 
preferences  ("credit  reduction  amount"). 
If  the  taxpayer  only  has  one  type  of 
freed-up  credit  [i.e.,  only  investment  tax 
credit  or  only  foreign  tax  credit)  and 
that  credit  was  earned  in  only  one  year 
(the  current  year  or  a  carrjback  or 
carryforward  year),  then  such  credit  is 
reduced  by  the  credit  reduction  amount 

However,  if  the  taxpayer  has  more 
than  one  type  of  freed-up  credit,  or  the 
taxpayer's  credits  are  from  more  than 
one  taxable  year,  then  the  credit 
reduction  amount  must  be  allocated 
either  under  the  exact  method  of  credit 
reduction,  or  if  an  election  is  made, 
under  the  simphfied  method. 

Section  1.58-9T(c)(5)(ii)  of  the 
temporary  regulations  provides  that 


under  the  exact  method  of  credit 
reduction,  for  each  type  of  freed-up 
credits  and  for  each  taxable  year  within 
such  tj-pe  from  which  any  such  credits 
are  earned,  the  amount  of  credit 
reduction  shall  be  equal  to  the  amount 
of  minimum  tax  attributable  to  the  non- 
beneficial  preferences  that  freed  up  the 
credits  for  that  type  and  taxable  year. 
The  amount  of  the  credit  reduction  is 
computed  by  multiplying  the  amount  of 
non-beneficial  preferences  which  freed 
up  credits  for  each  type  and  taxable 
year  by  the  minimum  tax  rate 

In  lieu  of  the  exact  credit  reduction 
method,  taxpayers  may  elect  to  use  the 
simplified  credit  reduction  method 
described  in  $  1.58-9T(cl(5!(iii)(A). 
Under  the  simplified  credit  reduction 
method,  the  amount  of  freed-up  credits 
for  each  t>-pe  of  credit  and  for  each 
taxable  year  from  which  such  credit  is 
carried  over  is  multiplied  by  a  fraction. 
The  numt  rator  of  the  fraction  is  the  total 
credit  reduction  amount.  The 
denominator  is  the  total  amount  of 
freed-up  credits.  The  product  of  this 
multiplication  is  the  amount  of  credit 
reduction  for  each  type  and  taxable  year 
of  freed-up  credit. 

Section  1.58-9T(c)(5)(iii)(B)  provides 
that  a  taxpayer  may  elect  to  use  the 
simplified  credit  reduction  method  for 
all  taxable  years  to  which  these 
regulations  apply  by  attaching  a 
statement  indicating  such  an  election  on 
the  amended  Federal  income  tax  return 
or  returns  applying!  the  adjustments  of 
these  regulations.  If  an  election  is  made 
for  any  taxable  year,  it  must  be  made  for 
all  taxable  years.  Once  an  election  has 
been  made,  it  can  be  revoked  only  with 
the  permission  of  the  Commissioner. 
Similarly,  once  returns  have  been  filed 
applying  the  exact  credit  reduction 
method,  an  election  to  apply  the 
simplified  method  can  be  made  only 
with  the  consent  of  the  Commissioner. 

Section  1.58-4JTlc)(5)(iv)  of  the 
temporary  regulations  provides  that 
under  both  the  exact  method  and  the 
simplified  method,  the  determination  of 
credit  carrybacks  and  carr>'forwards  to 
other  taxable  years  is  made  on  the  basis 
of  freed-up  credits  remaining  after  such 
reduction,  plus  any  other  unused  credits. 
Thus,  an  amount  of  freed-up  credits 
equal  to  the  credit  reduction  amount 
shall  not  reduce  tax  liability  in  any 
taxable  year.  Such  disallowance  is 
without  regard  to  whether  such  credits 
would  otherwise  be  allowed  as  a 
carryback  or  carrj'forward.  No  minimum 
tax  liability  shall  be  due  with  respect  to 
the  non-beneficial  preferences  for  any 
taxable  year. 


Periods  of  Limitations;  Adjustments  to 
Tax  Liability 

Section  1.5&-9T(e)(2)  of  the  temporary 
regulations  provides  that  the 
adjustments  described  in  the  temporary 
regulations  shall,  in  general,  apply  for 
purposes  of  assessing  deficiencies  or 
claiming  refunds  of  tax  for  any  taxable 
year  for  which  the  tax  liability  for  such 
year  is  affected  by  these  adjustments, 
provided  that  the  period  of  limitations 
under  section  6501  has  not  expired  for 
such  taxable  year.  Therefore,  these 
adjustments  generally  apply  for 
purposes  of  assessing  deficiencies  and 
refunding  any  overpayment  of  tax  for  all 
years  for  which  the  period  of  limitations 
has  not  expired  regardless  of  whether 
the  period  of  limitations  has  expired  for 
the  taxable  year  in  which  the  non- 
beneficial  preferences  arose.  However, 
the  adjustments  contained  in  these 
temporary  regulations  do  not  apply  to 
reduce  freed-up  credits  otherwise 
allowable  in  any  year  where: 

(i)  The  taxpayer  paid  minimum  tax  on 
all  tax  preference  items  arising  in  the 
taxable  year  in  which  the  non-beneficial 
preference  arose; 

(ii)  The  taxpayer  has  not  made  a 
claim  for  a  credit  or  refund  for  such 
minimum  tax;  and 

(iii)  The  period  of  limitations  for 
claiming  a  credit  or  refund  under  section 
6511  has  expired  for  such  taxable  year. 

Claim  for  Credit  or  Refund 

Section  1.58-9T(e)(3)  of  the  temporary 
regulations  provides  that  a  taxpayer 
generally  pay  claim  a  credit  or  refund  of 
minimum  tax  that  was  paid  on  non- 
beneficial  preferences.  However,  such  a 
claim  for  a  credit  or  refimd  shall  be 
disallowed  to  the  extent  that  the 
taxpayer  has  reduced  tax  liability  in  a 
taxable  year  for  which  the  period  of 
limitations  has  expired  by  using  freed- 
up  credits  in  excess  of  the  amount  that 
would  have  been  available  if  the  credit 
reduction  required  under  these 
regulations  had  been  made.  Such  a 
claim  must  be  made  by  filing  an 
amended  return  for  the  taxable  year  for 
which  such  minimum  tax  was  paid. 
Further,  if  a  claim  for  credit  or  refimd  is 
filed,  amended  returns  must  also  be  filed 
for  any  taxable  year  for  which  tax 
Uability  would  be  affected  as  a  result  of 
the  reduction,  under  these  regulations, 
of  credits  freed  up  by  such  non- 
beneficial  preferences. 

Net  Operating  Losses 

Section  1.58-9T(f)  of  the  temporary 
regulations  has  been  reserved  for  the 
purpose  of  providing  rules  relating  to  the 
application  of  the  tax  benefit  rule  in 
cases  where  tax  preference  items 
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provide  no  tax  benefit  m  the  current 
taxable  year  because  available  net 
operating  loss  carrybacks  or 


;  1.M-9T    AppOcatlon  ol  th«  tax  b«n«fn 
rut*  to  ttM  mlnlnuiin  tax  for  taxabi*  yMr« 
l>«Olnning  prtor  to  1M7  (Ttmporaryy. 


would  have  been  allowed  to  reduce  the 
non-preference  regular  tax.  Third, 
subtract  the  amount  of  credits  that  were 
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(B)  The  following  example  illustrates 
the  rule  set  forth  in  paragraph 
(C)(3){ii)(A)  of  this  section.  This 
example  assumes  that  foreign  tax 


applied  to  the  additional  taxable  income 
arising  if  tax  preferences  were  not 
allowed.  Thus,  the  marginal  tax  rates  at 
which  the  actual  regular  tax  was 


Actual  regular  tax  liability  _ 

Preferences « 

Taxable    income    for    1985    deter- 
mined   as    though    preferences 


-O- 

iiaooo 
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provide  no  tax  benefit  ui  the  ciurent 
taxable  year  because  available  net 
operating  loss  carrybacks  or 
carrj'forwards  would  have  reduced  or 
eliminated  tax  liability  if  the  preference 
items  had  not  been  allowed  \n 
computing  taxable  income.  The  Internal 
Revenue  Service  intends  to  issue 
additional  regulations  at  a  later  date 
which  will  address  the  adlustmenls 
required  in  such  cases. 

Speda]  Analyses 

No  general  notice  of  proposed 
rolemaking  is  required  by  5  U.S.C.  553(b] 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule,  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
r.ot  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  William  A. 
lackson  of  the  Office  of  Assistant  Chief 
Counsel.  Lncome  Tax  and  Accounting, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
I^temal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regiiiation.  both  on  matters  of 
substance  and  style. 

list  of  Subjects 

26  CFRl. 101-1— 1.5S-9 

Income  taxes.  Tax  liability.  Tax  rates. 
Credits.  | 

28  CFR  Pert  8C2 

Reponing  and  recordkeeping 
requirements. 

Adoption  of  Amflodimects  to  tiie 
Regulations 

Accordingly.  28  CFP  Parts  1  and  602 
are  amended  as  follows; 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authonty  for  Part  1 
IS  amended  by  adding  the  following 

citation: 

Authority;  26  use.  7805    *  '  *    Section 
\  58-97  IS  also  issued  under  28  L'S.C.  5fi(hi. 

Par.  2.  A  new  $  t.58-eT  is  added 
immediately  following  J  1  58-8  to  read 
as  set  forth  below; 


}  1.5S-9T    Appflcatlon  of  ttw  tax  bcfwfn 
rut*  to  ttM  mlrMmum  tax  tor  taxable  yMrs 
b«olnning  prkx  to  1M7  (rnm^onr/). 

(a)  In  general.  For  purposes  of 
computing  the  minimum  tax  liability 
imposed  under  section  56  of  the  Internal 
Revenue  Code  of  1954  (Code),  taxpayers 
are  not  liable  for  minimum  tax  on  tax 
preference  items  from  which  no  current 
tax  benefit  is  denved  because  available 
credits  would  have  reduced  or 
eliminated  the  taxpayer's  regular  tax 
liability  if  the  preference  items  had  not 
been  allowed  in  computing  taxable 
income  However,  any  credits  that. 
because  of  such  preference  items,  are 
not  needed  for  use  against  regular  tax 
("freed-up  credits"),  are  required  to  be 
reduced  under  the  rules  of  paragraph  (c) 
of  this  section.  For  purposes  of  this 
section,  a  taxpayer's  regular  tax  is  the 
Federal  mcome  tax  liability  under 
subchapter  A  of  Chapter  1  of  the  Code, 
nut  including  the  minimum  tax  imposed 
by  section  56.  Unless  otherwise  noted. 
all  references  to  Internal  Revenue  Code 
sections  refer  to  the  Internal  Revenue 
Code  of  1954. 

(b)  Effective  date.  The  rules  of  this 
section  are  effective  for  tax  preference 
stems  which  arise  m  taxable  years 
beginning  after  December  31. 1979,  and 
before  January  1,  1987. 

(c)  Adjustment  of  carryback  and 
carryover  credits— {\]  In  general.  A 
taxpayer's  freed-up  credits  must  be 
reduced  by  the  addiucnal  minimum  tax 
that  would  have  been  imposed  if  a 
current  tax  benefit  had  been  derived 
from  preference  items  that  did  not 
actually  produce  a  current  tax  benefit. 
The  amount  of  this  reduction  shall  be 
calculated  in  the  following  manner — 

(i]  Determine  the  amount  of  freed-up 
credits. 

(ii)  Determine  the  amount  of  tax 
prerference  items  (if  any)  for  which  a 
current  tax  benefit  was  denved  for  the 
taxable  year  ("beneficial  preferences"), 
end  the  amount  of  preferences  for  which 
no  current  tax  benefit  was  denved  for 
the  taxable  year  ("non  beneficial 
preferences"),  and 

(iiij  Determine  the  portion  of  the  total 
minimum  tax  on  all  tax  preference  items 
for  the  taxable  year  that  is  attnbutable 
to  the  non-beneficial  preferences. 
The  freed-up  credits  are  then  reduced  by 
an  amount  equal  to  such  portion  of  the 
minimum  tax. 

(2)  Determine  freed-up  credits,  (i)  To 
determine  the  freed-up  credits  for  the 
taxable  year,  first  determine  the  regular 
tax  that  would  have  been  imposed  if 
preference  items  had  not  been  allowed 
in  computmg  taxable  income  ("non- 
preference  regular  tax").  Second, 
compute  the  amount  of  credits  that 


would  have  been  allowed  to  reduce  the 
non-preference  regular  tax.  Third, 
subtract  the  amount  of  credits  that  were 
actually  allowed  to  reduce  the  regular 
tax  for  such  taxable  year  from  the 
amount  of  credits  that  would  have  been 
allowed  to  reduce  non-preference 
regular  tax.  The  result  is  the  amount  of 
the  freed-up  credits. 

(ii)  The  following  examples  illustrate 
the  determination  of  freed-up  credits: 

Example  (1).  In  1982  Corporation  B  has 
S17.6  million  dollars  in  foreign  tax  credits 
available  for  the  taxable  year.  Assume  that 
the  foreign  tax  credits  being  used  in  this 
example  do  not  exceed  the  limitation  under 
section  904.  If  preference  items  were  not 
allowed  in  determining  regular  tax,  the 
regular  tax  would  have  been  $10.2  million 
and  foreign  tax  credits  used  to  reduce  regular 
tax  would  have  been  $10.2  million.  Because 
of  tax  preference  items,  however,  B's  regular 
tax  is  $6.3  million  and  the  amount  of  foreign 
tax  credits  actually  used  to  reduce  the  regular 
tax  is  $6.3  million.  TTie  amount  of  freed-up 
forsign  tax  credits  is  $3.9  million  ($10.2 
rmlhon  minus  $8.3  million). 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  Corpora tion  B  has 
$7.2  milhon  dollars  in  foreign  tax  credits.  If 
preference  items  were  not  allowed,  the  non- 
preference  regular  tax  would  have  been  $10.2 
million  and  the  foreign  tax  credits  used  to 
reduce  the  regular  fax  would  have  been  $7.2 
million.  Because  of  tax  preference  items,  B's 
regular  tax,  however,  is  $8.3  million,  and  the 
foreign  tax  credits  actually  used  to  reduce  the 
regular  tax  is  $6.3  milhon.  The  amount  of 
f,-eedup  foreign  tax  credits  is  $.9  million  ($7.2 
million  minus  $8.3  milUon). 

Example  (3).  In  1983  Corporation  C  has 
$500,000  of  investment  tax  credit  available.  If 
preference  items  were  not  allowed,  non- 
preference  regular  tax  would  have  been 
$690,000  and  all  $500,000  of  investment  tax 
credits  would  have  been  allowed  to  reduce 
non-preference  regular  tax  Uability.  Because 
of  tax  preferences,  however,  C's  actual 
regular  tax  is  $439,750.  As  a  result  of  the 
limitation  under  section  38(c),  only  $377,537 
of  the  investment  tax  credits  are  allowed  to 
reduce  the  actual  regular  tax  Freed-up 
credits  are  $122,463  ($500,000  minus  377,537). 

(3)  Determination  of  beneficial  and 
non-beneficial  preferences— {i)  In 
general.  The  amount  of  tax  preferences 
from  which  a  current  tax  benefit  is 
derived  ("beneficial  preferences")  and 
the  amount  from  which  no  current  tax 
benefit  is  derived  ("non-beneficial 
preferences")  for  the  taxable  year  are 
determined  as  set  forth  below. 

(ii)  Regular  tax  liability  is  the  same 
regardless  of  preference  items.  (A)  If  the 
taxpayer's  tax  liability  (after  credits) 
would  be  the  same  regardless  of 
whether  preference  items  were  allowed 
to  reduce  taxable  income,  then  all  of  the 
taxpayer's  preference  items  are  non- 
beneficial  preference  items. 


(B)  The  following  example  illustrates 
the  rule  set  forth  in  paragraph 
(C)(3){ii){A)  of  this  section.  This 
example  assumes  that  foreign  tax 
credits  being  used  do  not  exceed  the 
limitation  under  section  904. 

Example  (4).  Assume  the  facts  in  Example 
(i).  All  of  B's  $17.8  milhon  of  credits  are 
foreign  tax  credits.  The  total  amount  of  B  s 
tax  preference  items  is  $8.4  million.  B's  non- 
preference  regjlar  tax  is  $10.2  million  and. 
reduced  by  foreign  tax  credits,  is  zero.  B's 
actual  regular  tax  is  $8.3  million,  and, 
reduced  by  foreign  tax  credits,  is  zero.  Since 
the  amount  of  credits  that  would  have  been 
allowed  to  offset  the  non-preference  regular 
tax  would  have  reduced  such  tax  to  an 
amount  ($0)  equal  to  the  actual  regular  tax 
Lability  ($0),  B  received  a  tax  benefit  from 
none  of  the  $8.4  milhon  of  tax  preferences 
and  therefore  aU  of  these  preferences  are 
non-beneficial  preferences. 

(iii)  Regular  Tax  liability  differs 
because  of  preference  items.  If  tax 
liability  (after  credits)  is  less  because 
preference  items  are  allowed  to  reduce 
taxable  income,  then  some  of  these 
preference  items  have  provided  a 
current  tax  benefit  In  such  cases,  the 
amount  of  beneficial  and  non-beneficial 
preferences  are  determined  as  follows: 

(A)  Non-beneficial  preferences  (7) 
The  non-beneficial  preferences  are 
determined  by  converting  the  freed-up 
credits  for  such  taxable  year  into  an 
amount  of  taxable  income.  To  make  this 
conversion,  freed-up  credits  are 
"grossed  up"  [i.e.,  divided  by  the  regular 
tax  marginal  rate  at  which  such  credits 
would  have  offset  non-preference 
regidar  tax)  to  determine  the  amount  of 
tax  preferences  that  freed  up  such 
credits. 

For  purposes  of  this  calculation,  the  5- 
percent  addition  to  tax  provided  by 
section  11(b)  shall  be  included  in 
determining  the  marginal  rate.  The 
aggregate  of  these  grossed-up  amounts 
is  the  total  amount  of  non-beneficial 
preferences  for  the  taxable  year. 

[2]  The  freed-up  credits  shall  be 
grossed  up  begirming  at  the  lowest 
marginal  tax  rate  that  would  have 


applied  to  the  additional  taxable  income 
arising  if  tax  preferences  were  not 
allowed.  Thus,  the  marginal  tax  rates  at 
which  the  actual  regular  tax  was 
imposed  shall  not  be  taken  into  account 
in  grossing  up  freed-up  credits,  even  if 
all  or  a  portion  of  such  tax  is  not  offset 
by  credits  because  of  limitutions  on  ihf 
allowance  of  such  credits  (such  as  the 
section  904  limit  on  foreign  tax  credits  or 
the  section  33(c)  limit  on  investment  tax 
credits).  For  example,  if  the  first  dollar 
of  additional  non-preference  taxable 
income  would  have  been  taxed  at  a  rate 
of  46  percent,  then  freedup  credits  shall 
be  grossed  up  at  46  percent,  even  if 
regular  tax  imposed  on  taxabl»»  income 
at  a  40-percent  rate  was  no!  offset  by 
credits  because  of  the  limitations  on 
investment  tax  credits  under  section 
38(c),  See  Examples  (12)  and  (13)  in 
paragraph  (d)  of  this  section  for 
illustrations  of  the  gross  up  of  freed-up 
credits  in  cases  where  limitations  apply 
to  the  amount  of  credit  allowed  to  offset 
actual  regular  tax, 

(,7)  The  following  example  illustrates 
the  >^r()ss  up  of  freed-up  credits  to 
lietfTminc  non-beneficial  preferences. 
This  exnmple  assumps  that  foreign  tax 
rredits  being  used  do  not  exceed  the 
limitation  under  section  904. 

Example  (5).  Corporation  L  has  the 
following  items  for  the  1985  taxable  year 

Actual  taxable  income $90,000 

Regular  tax —     21.750 

Available  credits: 

Foreign  tax  credits  for  1985 15,000 

Foreign   tax   credits  earned  for- 
ward from  1984.. .._ _ 25,000 

Investment    tax    credits    carried 
forward  from  1984... „ 20,000 

Total „ egooo 

Credit  allowed  to  offset  actual  reg- 
ular tax: 

Foreign  tax  credits  for  1S185 15,000 

Forr^ign  lax  credits  earned  fro- 
ward  from  1984 „.       6,750 

Total 21.750 


Actual  regular  lax  Uability »_  -O- 

Preferences ..~ 110.000 

Taxable    income    for    1985    deter- 
mined   as    though    preferences 

were  not  allowed 200.000 

Non-preference  regular  tax».»..... 71,750 

Credits  allowed  to  offset  non-pref- 
erence regular  tax: 

Foreign  tax  credits  for  1965 15.000 

Foreign  tax  credits  carried  for- 
ward from  1964 25,000 

Investment  tas  credits  carried 
forward  from  1984 —     20,000 

Total eaooo 

Non-preference  regular  tax  liability  _     11,750 


The  freed-up  credits  for  1985  are  $38,250 
($60,000  minus  $21,750). 

The  Don-prefereiu:e  regular  tax  of  $71,750  is 
determined  by  applying  the  regular  tax  rates 
set  forth  in  section  11  (b)  to  the  S200.000  of 
taxable  income  as  follows: 


Taxable 
Incoma 

Rate 

Ta» 

$25,000 

.15 

^ 

$3,750 

26,000 

,18 

_ 

4.500 

25.000 

.30 

_ 

7.500 

25.000 

.40 

■B 

10.000 

100.000 

.46 

- 

46.000 

$200,000 

71,750 

Thus,  for  purposes  of  determining  the  non- 
beoeGcial  preferences,  freed-up  credits  are 
grossed  up  as  follows: 

The  credits  allowed  against  the  regular  tax 
and  the  freed-up  credits  are  treated  as 
offsetting  non-prefereoce  regular  tax  in  the 
same  order  as  such  credits  would  have  been 
allowed  to  offset  such  tax.  t>eginning  at  the 
lowest  marginal  tax  rate.  The  freed-up  credits 
are  grossed  up  beginning  at  the  lowest 
marginal  tax  rate  at  which  additional  taxable 
income  would  have  been  taxed  if  preferences 
were  not  allowed.  Thus,  in  this  example 
freed-up  credits  are  grossed  up  beginning  at 
40  percent  and  the  amount  of  L's  non- 
beneficial  preferences  for  the  1985  taxable 
year  is  $84,458. 


Type 


FTC  (85)., 

rrc(S4). 


ITC  (84) 


a9air.s:  'eguta.' 
tax 


$3,750 
4.500 

6.750 

750 

6.000 


21.750 


Fraad-up 
cre(M 


$14,250 
20,000 


38.250 


OMdwJby 
tax  rata 


.15 
.18 
SO 
JO 
.40 
,46 
.465 


* .  -  -  .        ^  ,  . 
i^ion-DanaiiCMi 


30.878 
43.47S 


84.456 


Foreign  tax  credit 

Investment  tax  credit. 


.=    FTC  (Year)  [h]  Beneficial  preferences.  The 

.=    rrC  (Year)        amount  of  beneficial  preferences  for  the 

taxable  year  is  computed  by 


substracting  the  non-benefidal 
preferences  for  the  taxable  year  fixim 
the  total  amount  of  tax  preferences  for 


I 
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such  year.  This  rule  may  be  illustrated 
by  the  following  example: 
Example  (81.  Assume  the  same  facts  as  m 


the  credit  is  reduced  by  the  credit 
reduction  amount.  This  rule  may  be 
illustrated  by  the  following  example: 


(iii)  Simplified  method — (A) 
Description  of  method.  In  lieu  of  the 
exact  credit  reduction  method  described 
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1984,  which  were  freed  up  by  $40,978  of  non- 
beneficial  preferences,  and  $20,000  of 
investment  tax  credits  carried  forward  from 

1QAA    14/KirK  woro  frfa^H  iin  Sv  Cl.T  47R  nf  r.nn- 


(i)  Foreign  tax  credits  ca.Tied  forward  from       Thus,  the  foreign  tax  credits  from  1984  that 
t984:  are  carried  forward  to  1986  are  $12,104 

Non-beneficial  preferences  that  freed  up  1984       l$"-8,250  minus  $6,146),  The  investment  tax 
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such  year.  This  rule  may  be  illustrated 
by  the  following  example: 

Example  (8)  Assume  the  same  facts  a  ;n 
Example  (5).  The  amount  of  L's  b€ner:cial 
preferences  for  1985  is  $25,544  (total 
preferences  of  $110,000.  minus  non-benericial 
preferences  of  $84,456). 

(4)  Determine  the  minimum  tax 
attributable  to  non-beneficial 
preferences,  (i)  The  portion  of  the 
minimum  tax  that  is  attributable  to  the 
non-beneficial  preferences  is  computed 
as  follows — 

(A)  Compute  the  minimum  tax  that 
would  be  imposed  on  all  tax  preference 
itema  for  the  taxable  year  if  all  of  the 
preferences  had  produced  a  tax  benefit 

(B)  Compute  the  mmimum  tax  that 
would  be  imposed  on  the  beneficial 
preferences  if  these  were  the  taxpayer's 
only  preferences.  (This  is  the  amount  of 
minimum  tax  actually  imposed  for  the 
taxable  year.) 

(C)  Subtract  the  amount  computed  m 
fB)  from  the  amount  computed  in  (A]. 
The  result  is  the  minimum  tax 
attributable  to  the  non-beneficial 
preferences  for  the  taxable  year.  This 
amount  is  sometimes  referred  to 
hereinafter  as  the  "credit  reduction 
amount". 

(ii)  The  foUowing  examples  illustrate 
determination  of  the  credit  reduction 
amount. 

Example  (7j.  Assume  the  facts  in  Example 
(4)  above.  Since  B  has  $8.4  million  In  total 
preference  items  and  no  regular  tax  liability 
Lhe  mirumum  tax  on  that  amount  would  be 
$1,258,500  (($8.4  million  minus  $10,000) 
multipiied  by  .15).  None  of  the  preference 
items  is  a  beneBcial  preference.  Thus,  the 
minimum  tax  attributable  to  non-beneficial 
preferences  (and  therefore,  lhe  credit 
reduction  amount)  is  $1,258,500 

Example  [81.  Assume  the  facts  m  Kxample 
(■J)  above.  The  minimum  lax  on  L  s  total 
preference  items  of  $110,000  wouid  be  $15,000 
((HiaOOO  minus  $10,000]  multiplied  by  15) 
Since  the  amount  of  non-beneficial 
preferences  is  $84,456,  the  amount  of  Ls 
benefiaal  preferences  for  1985  is  $25,544 
($110,000  minus  $84,456).  The  minimum  tax  on 
Li  beneficial  preferences  of  $25,544  is  52.332 
(($25,544  minus  $10,000)  multiplied  by  ,15) 
(This  IS  the  amount  of  minimum  tax  imposed 
for  1985.)  The  minimum  tax  att.-.butable  'n 
non-beneficial  preference  items  fard 
therefore,  the  credit  reduction  amount]  is 
$12,868  ($15,000  minus  $2,332) 

(5)  Reduction  offreed-up  credits — (i) 
In  general.  The  freed-up  credits  «re 
reduced  by  an  amount  equal  to  the 
minimum  tax  attributable  to  the  non- 
beneficial  preferences  ("credit  reduction 
emount").  If  the  taxpayer  has  only  one 
type  of  freed-up  credit  (i.e.,  only 
investment  tax  credit  or  only  foreign  tax 
credit)  and  that  credit  was  earned  in 
only  one  year  (the  current  year  or  a 
carryback  or  carryforward  yedr).  then 


the  credit  is  reduced  by  the  credit 

reduction  amount  This  rule  may  be 
Illustrated  by  the  following  example: 

Exam.ple  {91  Assume  thp  facts  in  Elxample 
(7)  above.  Further  assume  that  all  of  lhe  $3.9 
million  of  frtred  up  credits  are  foreign  tax 
credits  that  anse  in  the  game  year  and  that 
otherwise  wouid  be  carred  forward.  Since 
the  entire  amount  of  B's  tax  preferences  are 
non  beneficial  preferences,  the  minimum  tax 
of  $1,258,500  that  would  be  imposed  on  the 
total  tax  preferences  is  the  credit  reduction 
amount.  Thus.  B'9  $3  9  million  of  freed-up 
foreign  tax  credits  is  reduced  by  $1,258,500. 
The  foreign  tax  credit  carried  forward  from 
1982  18  $10,041,500-  This  amount  is  the  sum  of 
$2,641,500  ('he  freed-up  foreign  tax  credit  of 
$3,900,000.  reduced  by  the  credit  reduction 
amount  of  Jl.C'ft.PflO).  plus  $74  million  (the 
foreign  tax  credit  that  would  have  been 
earned  over  even  if  tax  preference  items  had 
not  been  allowed). 

However,  if  the  taxpayer  has  more 
than  one  tjpe  of  freed-up  credit  or  the 
taxpayer's  freed-up  credits  are  from 
more  than  one  taxable  year,  then  the 
credit  reduction  amount  must  be 
allocated  under  the  exact  method 
described  in  paragraph  (c)(5)(ii)  of  this 
section,  unless  an  election  is  made 
under  paragraph  (c){5)(iu)  of  this  section 
to  use  the  simplified  method. 

(ii)  Eixjc!  method.  For  each  type  of 
freed-up  credits  and  for  each  taxable 
year  within  such  type  from  which  any 
such  credits  are  earned,  the  amount  of 
credit  reduction  shall  be  equal  to  the 
amount  of  minimum  tax  attributable  to 
Lhe  non-beneficial  preferences  that  freed 
up  the  credits  for  that  type  and  taxable 
year.  The  amount  of  the  credit  reduction 
is  computed  by  m.ultiplying  the  amount 
of  non-beneficial  preferences  which 
freed  up  credits  for  each  type  and 
taxable  year  by  the  minimum  tax  rate. 
For  purposes  of  this  computation,  if  the 
amount  of  the  taxpayer's  minimum  tax 
exemption  for  the  taxable  year  (as 
determined  under  section  56(a))  exceeds 
the  amount  of  the  taxpa>er's  beneficial 
preferences,  such  excess  exemption 
shall  reduce  tl.e  amount  of  non- 
beneficial  preferences  to  be  multiplied 
by  the  minimum  \d\  thIo.  The  non- 
benfificial  prcfeninces  shall  be  reduced 
by  any  such  excess  exemption  in  the 
same  order  in  which  the  credits  that 
were  freed  up  by  such  preferences 
would  have  been  allowed  to  offset  tax. 
Thus,  for  example,  any  excess 
exemption  shall  first  reduce  non- 
beneficial  preferences  that  freed  up 
foreign  tax  credits  Any  such  excess 
exemption  remaining  after  reducing  non- 
beneficial  preferences  that  freed  up 
foreign  tax  credits  to  zero  would  then  be 
used  to  reduce  the  non-beneficial 
preferences  that  freed  up  investment  tax 
credits. 


(iii)  Simplified  method — (A) 
Description  of  method.  In  lieu  of  the 
exact  credit  reduction  method  described 
in  paragraph  (c)(5)(ii)  of  this  section, 
taxpayers  may  elect  to  use  the 
simplified  credit  reduction  method. 
Under  the  simphfied  credit  reduction 
method,  the  amount  of  freed-up  credits 
for  each  type  of  credit  and  for  each 
taxable  year  in  which  such  credit  is 
earned  is  multiphed  by  a  fraction.  The 
numerator  of  the  fraction  is  the  total 
credit  reduction  amount  as  determined 
in  paragraph  (c)(4)(i)(C)  of  this  section. 
The  denominator  is  the  total  amount  of 
freed-up  credits  as  determined  in 
paragraph  (c)(2)(i)  of  this  section.  The 
product  of  this  multiphcation  is  the 
amount  of  credit  reduction  for  each  type 
and  taxable  year  of  freed-up  credit. 

(B)  Election  to  use  simplified  method 
A  taxpayer  may  elect  to  use  the 
simplified  credit  reduction  method  for 
all  taxable  years  to  which  this  section 
applies  by  attaching  a  statement 
indicating  such  an  election  on  the 
amended  Federal  income  tax  return  or 
returns  applying  the  adjustments  of  this 
section.  If  an  election  is  made  for  any 
taxable  year,  it  must  be  made  for  all 
taxable  years.  Once  an  election  has 
been  made,  it  can  be  revoked  only  with 
the  permission  of  the  Commissioner, 
Similarly,  once  returns  have  been  filed 
applying  the  exact  credit  reduction 
method,  an  election  to  apply  the 
simplified  method  can  be  made  only 
with  the  consent  of  the  Commissioner. 

(iv)  Effect  of  credit  reduction  on  credit 
carrybacks  and  carryforwards.  Under 
both  the  exact  method  and  the 
simphfied  method,  the  determination  of 
credit  carrybacks  and  carryforwards  to 
other  taxable  years  is  made  on  the  basis 
of  freed-up  credits  remaining  after  such 
reduction,  plus  any  other  unused  credits. 
Thus,  an  amount  of  freed-up  credits  that 
13  equal  to  the  credit  reduction  amount 
shall  not  be  allowed  to  reduce  tax 
liability  in  any  taxable  year.  Such 
disallowance  is  without  regard  to 
whether  such  credits  would  otherwise 
be  allowed  as  a  carryback  or 
carryforward.  No  minimum  tax  l-ability 
shall  be  due  with  respect  to  the  non- 
beneficial  preferences  for  any  taxable 
year. 

(v)  Examples.  The  following  examples 
illustrate  reduction  of  freed-up  credits. 

Example  (101.  Assume  the  facts  in  Example 
(8)  above.  The  credit  reduction  amount  for 
1985  is  $12,668,  the  amount  of  minimum  tax 
attributable  to  L's  non-beneficial  preferences. 
Tills  amount  is  allocated  to  reduce  each 
category  of  freed-up  credit  and  to  each  year 
from  which  such  credit  is  carried  over.  L's 
$38,250  of  freed-up  credits  consists  of  $18,250 
of  foreign  tax  credits  earned  froward  from 


1984,  which  were  freed  up  by  $40,978  of  non- 
beneficial  preferences,  and  $20,000  of 
investment  fax  credits  carried  forward  from 
1984.  which  were  freed  up  by  $43,478  of  r.on- 
beneficial  preferences. 

(a)  The  apportionment  of  this  credit 
reduction  amount  to  each  category  of  freed- 
up  credit  and  each  taxable  year  from  which 
such  credits  are  carried  over  is  determined  as 
follows  under  the  exact  credit  reduction 
method: 


(i)  Foreign  tax  credits  earned  forward  from 
1984: 

Non-beneficial  preferences  that  freed  up  1984 
FTC  V, 15  =  Credit  reduction  of  1984  FTC 

$40,978.^.15  =  $6,146 
(ii)  Investment  tax  credits  carried  forward 

from  1984: 

Non-beneficial  preferences  that  freed  up  1984 
rrC>  .15  =  Credit  reduction  of  1984  rrC 

$43,478  A. 15  =  $6,522 


Thus,  the  foreign  tax  credits  from  1984  that 
are  carried  forward  to  1986  are  $12,104 
($18,250  minus  $6,146).  The  investment  tax 
credits  from  1984  that  are  carried  forward  to 
1988  are  $13,478  ($20,000  minus  $6,522). 

(b)  The  reduction  of  the  freed-up  credit 
under  the  simplified  credit  reduction  method 
is  as  follows: 

(i)  Foreign  tax  credit  carried  forward  from 
1984: 


Freed-up  foreign  tax 
credits  from  1984 


Crodit  nducUon 
amomit 

Total  freed-up  credit 


=  Credit  reduction  allocated  to  freed-up 
foreign  tax  credits  carried  forward  from 
1984 


$12.6*18 
$18,250  X =  $6,044        (ii)  Investment  tax  credits  carried  forward  from  1964: 

$38,250 


Freed-up  investment 
tax  creoits  from  1984 


Credit  reduction 

amount 

Total  freed-up  credit 


=  Credit  reduction  allocated  to  freed-up 
investment  tax  credits  carried  forward 
from  1984 


$12,668 

$20,000  X  =  $6,624 

$36,250 


Thus,  under  the  simplified  credit  reducton 
method.  L  has  $12,206  of  foreign  tax  credits 
for  1984  ($18,250  minus  $8,044)  that  are 
carried  forward  to  1986.  and  $13,376  of 
investment  tax  credits  for  1984  ($20,000  minus 
$6,624)  that  are  carried  forward  to  1986. 

Example  (11).  Assume  the  same  facts  as  in 
Example  (10),  except  that  the  foreign  tax 
credits  available  for  use  in  1985  include 
$10,750  in  credits  carried  forward  fi  cm  1980 
and  $14,250  in  credits  carried  forward  from 
1984,  rather  than  $25,000  carried  forward 
from  1984.  Thus,  $4,000  of  the  freed-up  foreign 
tax  credit  is  carried  over  from  1980.  The  other 
$14,250  of  freed-up  foreign  tax  credit  is 
carried  over  from  1984.  The  non-beneficial 
preferences  that  freed  up  the  1980  foreign  tax 
credit  are  $10,000.  The  non-beneficiaJ 
preferences  that  freed  up  the  1984  foreign  tax 
credit  are  $30,978.  Under  the  exact  credit 
reduction  method,  the  credit  reduction 
amounts  for  each  of  these  credits  are 
determined  as  follows: 

(a)  Foreign  tax  credit  carried  forward  from 
1980: 

$10,OOOX.15=$1,500 

(b)  Foreign  tax  credit  carried  forward  from 
1984: 

$30,978  X. 15 =$4,646 

Thus,  the  forei^  tax  credit  from  1984  that  is 
carried  forward  to  1986  is  $9,604  ($14,250 
minus  $4,646).  Since  the  foreign  tax  credit 
from  1980  expires  after  1985,  none  of  that 
credit  is  carried  forward  to  1988. 

(d)  Examples.  The  following  examples  are 
comprehensive  illustrations  of  the 


adjustments  described  in  paragraph  (c)  of  this 

section: 

Example  (12).  This  example  illustrates  the 
operation  of  the  credit  reduction  adjustment 
when  the  amount  of  foreign  tax  credit 
allowed  is  subtect  to  the  overall  limitation 
under  section  904.  For  purposes  of  this 
example,  assume  that  Corporation  X  has  the 
following  Items  for  the  1964  taxable  year 

Taxable  income  (determined  rs 
though  preferences  were  not  al- 
lowed)  $14a000 

From  foreign  sources 70,000 

Foreign  tax  credits  from  1984 5,000 

Foreign  tax  credits  from  1963 7,000 

Actual  taxable  income „....„.,..„  50,000 

From  foreign  sources 25,000 


The  credit  reduction  adjustment  and 
minimum  tax  liability  for  the  taxable  year  are 
determined  as  follows: 

1.  Taxable  income  (determined  hs 
though  preferences  were  not  al- 
lowed)   $140,000 

ZTax  preferences  for  1984  ..„ 90,000 

3.  Taxable  income  (Line  1  minus 

line  2).„ SaOOO 

4.  Regular  tax  on  line  3  amount 
(actual  regular  tax)  before  cred- 
its; 

25.000  -«.  15  =  $3. 75a 

25.000*  18=   4.500 8,250 

5  Foreign  tax  credits  allowed 
against  regular  tax  (limited  to 
50%  of  actual  regular  tax  under 
sec.  904) — 1984  foreign  tax  cred- 
its          4,125 

6.  Regular  tax  after  credits  (line  4 
minus  line  5) — 4.125 


7.  Regular  tax  on  line  1  amount 
(non-preference     regular     tax) 
before  credits: 
$25,000  X. 15  =  $3,750 
25,000  X. 18=  4.500 
25,000  X  a3=  7.500 
25,000  X  0.4  =  10.000 
40,000  X  .46  =  1&400 44,150 

a.    Foreign    tax    credits    allowed 
against  non-preference   regular 
tax: 
5,000  (1984  foreign  tax  cred- 
its) 
7.000  (1983  foreign  tax  cred- 
its)  ,..       12,000 

(the  allowed  credits  do  not 
exceed  the  secUon  904  limi- 
tation of  $22,075) 

9.  Non-preference  regular  tax  after 

credits  (line  7  minus  line  8) 32,150 

10.  Freed-up  credits  (line  8  minus 
line  5): 

1984  foreign  tax  credits  $5,000 
(4.125) $875 

1983  foreign  tax  credits  $7,000 
(0) 7,000 

Total $7,875 


11.  Non-l>eneficiaI  preferences  are 
computed  as  set  forth  in  the  table  below. 
Under  this  computation,  non-beneficial 
preferences  are  considered  to  free  up  credits 
that  would  have  offset  non-preference  regular 
tax  beginning  at  the  lowest  tax  rates  at  which 
income  that  was  offset  by  tax  preferences 
otherwise  would  have  been  subject  to  regular 
tax.  In  this  case,  mcome  that  was  offset  by 
tax  preferences  would  have  been  taxed 
beginning  at  the  30  percent  marginal  tax  rate. 
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Typ« 


up 
cr«drt 


Divided 

by  tax 
rats 


berwft- 
ciai 


though  preferences  were  not 

allowed) „ $1,500,000 

1984  investment  tax  credits 400,000 


4  fw\  rvt^\ 


Noo- 

Freed- 

Ooded 

benefi- 

Type 

up 

by  tax 

oal 

credit 

rata 

nrAfAT- 
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19371 


service  in  1983.  In  1986.  the  property  is 
disposed  of  and  the  investment  tax  credits 
earned  in  1983  are  recomputed  as  required 
under  section  47.  This  recomputation  results 


limitations  has  expired  by  using  freed 
up  credits  in  excess  of  the  amount  that 
would  have  been  available  if  the  credit 


back  and  (assuming  that  these  credits  do  not 
exceed  the  limitation  under  section  904)  used 
to  reduce  non-preference  regular  tax  liability 
in  1981  to  zero  ($0).  That  is,  $5,000  of  the 
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Typ« 


Ovided 

by  tax 

rat0 


Noo- 

caal 


erK»« 


FTC  (84) 

»75 

8.625 

375 

X 
30 

40 

$2,917 

FTC  (831 1 

22.063 
938 

7.875 

2S,938 

Total  noo- 
b«o«fkaal 

pcsfvsocaa.... 



25,938 

12.  Beneficial   preferences   (liue   2 

mlnu*  line  11) 64.062 

13.  VLnimumn  tax  on  total  tax  pref- 
erences ((line  2  minus  the  greater 

ofhne  6  or  SlOOJOl    •     IS;     12,000 

14.  Minimum  tax  on  beneficial 
preferences  ((line  12  minus  the 
gr?dter  of  line  6  nr  $10  iTKl    .  .15)  ..       ai09 

15.  Credit  reduction  amount  (line 

13  minus  line  14)  _ 3,891 


la.  Reduction  of  freed-up  credits 
under  the  exact  method  (subto- 
tals of  line  11  multiplied  by   15): 

(a)  1964  foreign  tax  credits: 
S2.917    .     15=S4W 

(b)  1983  foreign  tax  credits: 
($22,083  -t-  S93a)  •  .15  = 
$3,453 

(c)  Total  credit  reduction 


3.891 


Note:  If  X  had  elected  to  use  the  simplified 
credit  reduction  method  the  amount  of  credit 
reduction  would  be  determined  by 
multiplying  the  amount  of  freed-up  credit  in 
each  category  and  taxable  year  by  the 
follow-ing  ratio: 


credit  reduction  amount  $3,891 


=    494 


total  freed-up  credit  $7,875 


Under  this  method,  the  1384  freed-up 
foreign  tax  credits  would  be  reduced  by  $433 
ISti~5  •  444'  d.-id  tne  i:J83  (.'eed-up  ft.rpign 
'..i\  cred   s  vvnu Id  be  reduced  by  $3,458 
(57  000  ■    4'Mi 

17-  Freed-up  credits  after  reduction  under  the 
exact  method  [hne  10  subtotal  minus  line  16 
subtotals): 

(a)  1984  foreign  tax  credits  (875 

minus  438) 437 

(b)  1983  foreign  tax  credits  (7.000 

minus  3.453) 3,547 

Thus,  assuming  that  Corporation  X  did  not 
elect  to  use  the  iimpUFied  method. 
Corporation  X  will  carryover  $437  of  l*ti4 
foreign  tax  credits  to  1985  and  $3,547  of  1983 
foreign  tax  credits  to  1985. 

Had  Corporation  X  elected  to  use  the 
simplified  method,  freed-up  credits  after 
reduction  would  be  as  follows 

(a)  1984  foreign  tax  credits  (875 
minus  433) 442 

fb)  1983  foreign  tax  credits  (7,000 
minus  3,458) 3,542 

Examph  13.  Corporation  X  has  the 
follow".ng  Items  fnr  its  1985  taxable  year 

Taxable  income  (determined  as 


though  preferences  were  not 

allowed) $1,500,000 

1964  investment  tax  credit! „ 400.000 

1985  mvestment  tax  credits ~ 100.000 

Actual  ta,Kable  income 1,000,000 

The  credit  reduction  and  minimum  tax  of  X 
for  1965  are  determined  as  follows: 
1  Taxable  income  determined  as 

though  preferences  were  not 

allowed $1,500,000 

2.  Tax  preferences  for  1985 500,000 

3.  Taxable  income  (line  1  minus  line 

2) 1,000.000 

4.  Regular  tax  on  line  3  amount 

(actual  regular  tax)  before  cred- 
its: 

$25,000  X  .15  =  $3,750 

25,000  X  .18  =  4,500 

25.000  y  .30  =  7,500 

25.000  X  ,40  =  lO.OOO 

900.000  X  .48  =  414,000 439,750 

5.  Investment  tax  credits  allowed 
(limited  under  section  38(c)  to 
$25,000  of  net  tax  liability,  plus 
85  percent  of  net  tax  liability  in 

excess  of  $25.000 377.537 

6.  Regular  tax  after  credits  (line  4 

minus  line  5)...........^ 62.212 

7.  Regular  tax  on  line  1  amount 
(non-preference  regular  tax) 
before  credits: 

$25,000  X  .15  =  $3,750 
25,000  X  .18  =  4.500 
25,000  <  .30  =  7,500 
25.000  X    40  =  10.000 

900,000  X  .48  =  414.000 

405,000  X  .51  =  206,550 

95,000  X  .46  =  43.700  690.000 

8.  Investment  tax  credits  allowed 
against   non-preference   regular 

tax 500.000 

9.  Non-preference  regular  tax  after 

credits  (line  7  minus  line  8) 190,000 

10.  Freed-up  credits  (line  8  minus 
line  5): 

1984  investment    tax    credit 
$400,000  (377,537)  22,463 

1985  investment    tax    credit 
$100,000  (0)  100,000 

Total - $122,463 


11.  Non-beneficial  preferences  are 
computed  as  set  forth  in  the  table  below 
Under  this  computation,  non-beneficial 
preferences  are  considerpd  to  free  up  credits 
that  would  have  offset  ndn-preference  regular 
tax  beglrming  at  the  lowest  tax  rates  at  which 
income  that  was  offset  by  tax  preferences 
otherwise  would  have  been  subject  to  regular 
tax.  In  this  case,  income  that  was  offset  by 
tax  preferences  would  have  been  taxed 
beginning  at  the  51  percent  marginal  tax  rate. 
A'thougn  some  of  the  income  offset  by 
pf  ?rences  would  be  taxed  at  the  48  percent 
m^j^nal  rate  (because  taxable  income  in 
excess  of  $1,405,000  is  not  subject  to  the  5 
percent  addition  to  tax  on  taxable  income  in 
excess  of  $1  million),  the  51  percent  marginal 
rate  is  taken  into  account  first 


Noo- 

Froed- 

OwJed 

t>eoef>- 

Type 

K3 

by  tax 

oal 

credn 

rate 

pretef- 
efx;es 

rTC(84) 

S22.463 

.51 

$44,045 

rTC(8S) 

100.000 

.51 

196,078 

122,463 

240.123 

Total  noo- 

t>enericial 

prefer- 

ences  

240,123 

12.  Beneficial   preferences  (line   2 

minus  line  11) 259,877 

13.  Minimum  tax  on  total  tax  pref- 
erences ((line  2  minus  the  greater 

of  line  6  or  $10,000)  x  .15) 65.668 

14.  Minimum  tax  on  beneficial 
preferences  ((line  12  minus  the 
greater  of  line  6  or  $10,000)    x 

•15) 29.650 

15.  Credit  reduction  amount  (line 

13  minus  line  14) 36,018 

16.  Reduction  of  freed-up  credits 
under  the  exact  method  (subto- 
tals of  line  11  multiplied  by  .15): 

(aj  1984  investment  tax  credits: 
$44,045  X  .15  =  $6,607 

(b)  1985  investment  tax  credits: 
$196,078  X  .15  =  $29,411 

(c)  Total  credit  reduction 36.018 

17.  Freed-up  credits  after  reduction 
(assuming  that  Corporation  X 
does  not  elect  the  simplified 
method): 

(a)  1984     investment     credit 
($22,463  minus  S6.607 15.856 

(b)  1985     investment     credit 
(SlOO.OOO  minus  $29,411) 70,589 

(e)  Miscellaneous  rules — (1) 
Investment  Credit  Recapture.  If  during 
any  taxable  year,  property  to  which 
section  47  applies  is  disposed  of,  then 
for  purposes  of  determining  any  increase 
in  tax  under  section  47  for  such  year,  the 
amount  of  any  reduction  under  ih's 
section  of  freed-up  section  38  credit 
which  was  earned  in  the  year  the 
property  was  placed  in  service  shall  be 
treated  as  a  credit  that  was  allowed  in  a 
prior  taxable  year. 

Example  (14).  Assume  corporation  D  places 
property  in  service  in  1983  that  generates 
investment  tax  credits  of  $10,000.  D  earned 
no  other  investment  tax  credits  in  1983.  None 
of  the  investment  tax  credits  are  used  to 
reduce  tax  liability  in  1983  or  any  prior  years. 
In  1964.  D  uses  $1,000  of  this  credit  to  reduce 
regular  tax  liability.  In  addition.  D  has  items 
of  lax  preference  in  1984.  However,  under 
sccti.in  5b(h).  D  is  not  liable  for  minimum  tax 
on  any  of  these  preference  items  because 
none  of  these  prefr-renre  items  produced  a 
tax  benefit  in  1984.  As  a  result,  an  adjustment 
is  made  under  the  provisions  of  5  1.58-9T  and 
the  investment  tax  credit  carryforward  from 
1983  is  reduced  by  $4,000.  Thus.  D  has  an 
investment  tax  credit  carr)'forward  of  $5,000 
that  is  attributable  to  the  property  placed  in 


service  in  1983.  In  1986,  the  property  is 
disposed  of  and  the  investment  tax  credits 
earned  in  1983  are  recomputed  as  required 
under  section  47.  This  recomputation  results 
in  a  reduction  of  $6,000  of  the  investment  tax 
credits  earned  in  1983,  D  must  now  adjust  its 
1983  investment  tax  credit  carryforward 
under  section  47(a)(6)  by  reducing  this 
carryforward  to  zero.  In  addition.  D  has  an 
additional  tax  liability  of  $1,000  for  1986, 

(2)  Period  of  limitations:  adjustments 
to  tax  liability,  (i)  The  adjustments 
described  in  this  section  shall,  in 
general,  apply  for  purposes  of  as.se&sing 
deficiencies  or  claiming  refunds  of  tax 
for  any  taxable  year  for  which  the  tax 
habihty  is  affected  by  the  adjustments 
of  this  section,  provided  that  the  period 
of  limitations  under  section  6501  has  not 
expired  for  such  taxable  year. 
Therefore,  these  adjustments  generally 
apply  for  purposes  of  assessing 
deficiencies  and  refunding  any 
overpayment  of  tax  for  all  years  for 
which  the  period  of  limitations  has  not 
expired  regardless  of  whether  the  period 
of  limitations  has  expired  for  the 
taxable  year  in  which  the  non-beneficial 
preferences  arose. 

(ii)  However,  the  adjustments  of  this 
section  do  not  apply  to  reduce  otherwise 
allowable  credits  that  were  freed  up  by 
such  non-beneficial  preferences  where: 

(A)  The  taxpayer  paid  minimum  tax 
on  all  tax  preference  items  arising  in  the 
taxable  year  in  which  the  non-beneficial 
preferences  arose; 

(B)  The  taxpayer  has  not  made  a 
claim  for  a  credit  or  refund  for  such 
minimum  tax;  and 

(C)  The  period  of  limitations  for 
claiming  a  credit  or  refund  under  section 
6511  has  expired  for  such  taxable  year. 

(iii)  Further,  if — 

(A)  The  taxpayer  never  paid  minimum 
tax  attributable  to  non-beneficial 
preferences, 

(B)  Credits  that  were  freed  up  by  such 
preferences  were  used  to  reduce  tax 
liability  for  a  taxable  year  for  which  the 
period  of  limitations  has  expired,  and 

(C)  Credits  so  used  exceed  the  amount 
of  credits  that  would  have  been 
available  if  the  credit  reduction  required 
under  this  section  with  respect  to  such 
preferences  had  been  made, 

then  the  taxpaye''  shall  be  hable  for  the 
minimum  tax  equal  to  the  amount  of 
credits  so  used,  provided  the  period  of 
limitations  has  not  expired  for  the 
taxable  year  in  which  preferences  arose. 

(3)  Claims  for  credit  or  refund.  A 
taxpayer  may  claim  a  credit  or  refund  of 
minimum  tax  that  was  paid  on  non- 
beneficial  preferences.  However,  such  a 
claim  for  a  credit  or  refund  shall  be 
disallowed  to  the  extent  that  the 
taxpayer  has  reduced  tax  liability  in  a 
taxable  year  for  which  the  period  of 


limitations  has  expired  by  using  freed- 
up  credits  in  excess  of  the  amount  that 
would  have  been  available  if  the  credit 
reduction  required  under  this  section 
had  been  made.  Such  claim  must  be 
made  by  filing  an  amended  return  for 
tl;e  taxable  year  fcr  which  such 
minimum  tax  was  paid.  Further,  if  a 
claim  for  credit  or  refund  is  filed 
amended  returns  must  also  be  filed  for 
any  taxable  year  for  which  tax  liability 
would  be  affected  as  a  result  of  the 
reduction,  under  this  section,  of  credits 
freed  up  by  such  non-beneficial 
preferences.  See  section  6511  and  the 
regulations  thereunder  regarding  the 
period  cf  limitations  for  cla:mmg  a 
credit  or  refund. 

(4)  Ccrryforv^'ards  of  foreign  tax  credit 
to  taxable  years  after  1988.  In  the  case 
(if  foreign  tax  credit  carryforwards  to 
taxable  years  beginning  after  December 
31, 1986,  reductions  in  such  credits 
required  under  this  section  shall  apply 
for  purposes  of  computing  the 
alternative  minimum  tax  foreign  tax 
credit  under  section  59(a)  of  the  Internal 
Revenue  Code  of  1986  as  well  as  for 
purposes  of  computing  the  foreign  tax 
credit  for  regular  tax  purposes 

(5)  Credit  carrybacks.  If  credit 
carrybacks  increase  the  amount  of 
credits  for  a  taxable  year,  the 
adjustments  described  in  this  section 
shall  be  recomputed  taking  into  account 
the  additional  credits.  This  rule  may  be 
illustrated  by  the  following  examples: 

Example  (15).  Assume  that  in  1981, 
corporation  D  has  actual  taxable  income  of 
$72,500  and  regular  tax  before  credits  of 
$15,000.  Also  assume  that,  m  computing 
actual  regular  taxable  income.  D  made  use  of 
$36,739  of  tax  preference  items,  so  that  D  s 
taxable  income  determined  as  though 
preference  were  not  allowed  would  be 
$109,239.  D's  non-preference  regular  tax 
before  credits  is  $30,000.  D  earned  525,000  of 
foreign  tax  credits  in  1981,  none  of  which 
exceed  the  limitation  under  seLtion  9CM 
determined  using  either  actual  regular 
taxable  income  or  the  non-preference  taxable 
income. 

These  credits  reduce  act  jal  regular  tax  to 
zero  |$0)  and  would  have  reduced  non- 
preference  regular  tax  to  $5.I'XX)  ($30,000 
minus  $25,000).  Thus,  D  has  freed-up  foreign 
tax  credits  from  1981  of  $10,000  |S25  (KX) 
minus  $15,000).  Pursuant  to  the  adiusiments 
required  under  this  section,  D  determines  that 
Its  credit  reduction  amount  is  $3,843  and 
reduces  its  freed-up  credit  (and  its  credit 
carryover)  from  1981  to  $6,15"  ($10,000  minus 
$3,843)  D  also  pays  mininmm  tax  of  $167  on 
$11,114  of  beneficial  preferences  (($11,114 
minus  $10,aX))  m.ultiplied  by  .15), 

In  1982,  D  earns  additional  foreign  tax 
(.redits  After  application  of  the  foreign  tax 
credit  carryback  rules.  D  would  have  $5,000 
of  1982  foieign  tax  credits  available  for  use  in 
1981  D  must  recalculate  the  adidstments 
required  under  this  section  by  treating  $5,000 
of  foreign  tax  credit  from  1982  as  carried 


back  and  (assuming  that  these  credits  do  not 
exceed  the  limitation  under  section  904)  used 
to  reduce  non-preference  regular  tax  liability 
in  1981  to  zero  ($0).  That  is,  $5,000  of  the 
foreign  tax  credits  earned  m  1982  are  treated 
as  credits  freed  up  because  of  D's  tax 
preference  items  in  1981.  Pursuant  to  the  rules 
set  forth  herein,  D  must  take  into  account  the 
foreign  tax  credits  from  both  1981  and  1982  in 
determining  to  what  extent  a  tax  benefit  was 
derived  from  the  preference  items  used  to 
determine  actual  regular  tax  liability  in  1981 
and  in  computing  the  credit  reduction 
amount.  When  the  $5,000  of  foreign  tax 
credits  from  1982  are  considered,  all 
preferences  become  non-beneficial 
preferences,  and  the  credit  reduction  amount 
is  $4,010.  Assuming  that  D  elects  the 
simplified  method,  the  1981  freed-up  credits 
and  the  1982  freed-up  credits  will  each  be 
reduced  by  the  following  percentage: 


4,010  (credit  reduction  amount) 
15,000  (total  freed  up  credits) 


=  .2673 


The  1981  freed-up  foreign  tax  credits  of 
$10,000  are  thus  reduced  by  $2,673  ($10,000 
multiplied  by  .2873),  to  $7,327  and  the  1962 
freed-up  foreign  tax  credits  of  $5,000  are 
reduced  by  $1,334  ($5,000  multiplied  by  .2673) 
to  $3,666.  D  also  files  a  claim  for  credit  or 
refund  of  the  $167  of  minimum  tax  paid  in 
1981. 

Example  (16).  In  1985,  corporation  E"s  non- 
preference  regular  taxable  income  is  $25,000. 
E  has  no  available  credits.  It  pays  zero  in 
regular  tax,  however,  because  of  $25,000  in 
preference  items.  E  paid  $2,250  of  minimum 
tax  on  these  preferences  (($25,000  minus 
$10,000)  multiplied  by  .15).  In  1986.  E  has 
additional  investment  tax  credits.  After 
application  of  the  investment  tax  credit 
carryback  rules,  E  would  have  $1,000 
investment  tax  credit  from  1986  available  for 
use  in  1985.  E  must  recompute  the 
adjustments  required  under  this  section  by 
treating  $1,000  of  these  1986  investment  tax 
credits  as  carried  back  and  used  to  reduce 
non-preference  regular  tax  liability  for  1965. 
Pursuant  to  the  rules  of  this  section,  all  of 
these  $1,000  of  credits  are  freed-up  credits. 
Non-beneficial  preferences  are  $8,667  ($1,000 
grossed  up  at  a  15  percent  regular  tax  rate). 
Beneficial  preferences  are  $18,333  ($25,000 
minus  $6,667).  Minimum  tax  on  all 
preferences  would  be  $2,250  {($25,000  minus 
$10,000)  multiplied  by  .15):  minimum  tax  on 
beneficial  preferences  would  be  $1,250 
(($18,333  minus  $10,000)  multiplied  by  .15) 
Minimum  tax  attributable  to  the  non- 
beneficial  preferences  is  thus  $1,000  ($2,250 
minus  $1,250),  which  is  the  credit  reduction 
amount.  E  thus  reduces  the  $1,000  of  credits 
carried  back  to  1965  to  zero.  Under  the  rules 
of  this  section,  the  amount  of  minimum  tax 
due  for  1985  is  redetermined.  It  is  equal  to  the 
minimum  tax  on  beneficial  preferences. 
which,  as  described  above,  is  $1,250.  Because 
E  paid  minimum  tax  of  $2,250  in  1985,  E  files 
a  claim  for  credit  or  refund  for  $1,000  of  the 
minimum  tax  paid  in  1985. 

(f)  Treatment  of  net  operating  losses. 
[Reserved] 
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REDUCTION  ACT  ,  OF  DEFENSE  June  5. 1989,  that  someone  wishes  to 


Federal  Register  /  Vol.  .54,  No.  86  /  Friday.  May  5.  1989  /  Rules  and  Regulations 


emissions  based  on  weight  of  VOC  per 
gallon  solids  used,  and  the  keeping  of 
available  records  as  necessary  to  ensure 


coating  (less  water)  in  terms  of  weight  of 
VOC  per  gallon  of  coating  solids.  The 
weight  of  VOC  per  gallon  of  coating  is 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  by  the  Director  of  the 
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PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  7805.  j 

S60Z101    [Anwndcd] 

Par.  4.  Section  802.101(c)  is  amended 
by  adding  in  the  appropriate  place  in  the 
table: 

•  i  1.58-eT  (c)(5)(ui)(B) 1545-1093.' 

•  I  1.58-9T  (e)(3) - 1545-1093.' 

There  is  need  for  immediate  guidance 
with  the  provisions  contained  in  this 
Treasury  decision.  For  this  reason,  it  is 
found  impracticable  to  issue  it  with 
notice  and  public  procedure  under 
subsection  (b)  of  section  553  of  Title  5  of 
the  Umted  States  Code  or  subject  to  the 
effective  date  limitations  of  subsection 
(d)  of  that  section. 
Michael  |.  Muiphy. 
AcUirg  Commissioner  of  Interval  Revenue. 

Approved:  March  18. 1989. 
Dsnnia  Eui  Rom, 

Acting  Assistant  Secretary  of  the  Treasury 
[FR  Doc  89-10764  Filed  5-4-89;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  369 

(DoOOtrvctIv*  5105,2] 

Delegation  of  Authority  to  Deputy 
Secretary  of  Defense 

AOCNCY:  Office  of  the  Secretary, 
Department  of  Defense. 
ACTKNC  Final  rule. 


•UMMARy:  32  CFR  Part  372  is  revised  to 
provide  for  the  delegation  of  authority 
from  the  Secretary  of  Defense  to  the 
Deputy  Secretary  of  Defense 
empowering  him  to  exercise  the  full 
range  of  statutory  and  administrative 
powers  of  the  Secretary's  office. 
EFFICnVl  date:  April  24,  1989. 
FOR  RJMTHER  INPOmiATfON  COMTACT: 
Dr.  R.  Kennedy,  Office  of  the  Director 
for  Administration  and  Management, 
Washington.  DC  20301-1155,  telephone 
202-695-4281. 
SUPPLCMCNTARY  INF0RMAT10M: 

List  of  Subjects  Ln  32  CFR  Part  369 

Organization  and  function 
(government  agencies). 

Accordingly,  32  CFR  Part  369  is 
revised  to  read  as  follows: 


PART  369-DELEGATlON  OF 
AUTHORITY  TO  DEPUTY  SECRETARY 
OF  DEFENSE 

Authorityi  10  U.S.C.  113. 

S  X9.^    Purpose. 

(a)  This  document  revises  32  CFR  Part 
369. 

(b)  In  accordance  with  the  authorities 
contained  in  10  U.S.C  113. 1  hereby 
delegate  to  Deputy  Secretary  of  Defense 
Donald  [.  Atwood.  |r .  full  power  and 
authonty  to  act  for  the  Secretary  of 
Defense  and  to  exercise  the  powers  of 
the  Secretary'  of  Defense  upon  any  and 
all  matters  concerning  which  the 
Secretary  of  Defense  is  authonzed  to  act 
pursuant  to  law 

(cl  The  all-inclusive  authonty 
delegated  herein  may  not  be  redelegated 
m  toto:  however,  the  Deputy  Secretary  is 
authonzed  to  mal<e  specific 
redelegations,  as  required. 
LM.  Bynum, 

Aitentale  OSD  Federal  Re^^ister  Liaison 
Officer,  Department  of  Defense. 
May  r  1969. 

(FR  Doc.  89-10772  Fiied  b-A-m  845  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-35e3-71 

Approval  and  Promulgation  of 
Implementation  Plana;  State  of  Texaa; 
Alternate  Emission  Reduction  Plan 

AQENCY:  Environmental  Protection 
Agency  (FJ'A). 
ACTION:  Final  nile. 

summary:  This  notice  approves  the 
State  of  Texas  alternate  emission 
reduction  plan  for  the  Continental  Can 
Company,  U.S.A.  (Continental  Can)  can 
coat;ng  plant  in  Longview,  Texas.  The 
plan  requires  Continental  Can  to  adopt 
plantwide  averaging  of  emission  limits 
for  can  coating  operations  as  an 
alternate  emission  reduction  of  volatile 
organic  compounds  (VOC)  by  December 
31,  1985.  The  use  of  daily  weighted 
plantwide  averaging  is  consistent  with 
EPA's  policy  for  compliance  with  VOC 
emission  limitations  for  can  coating 
operations  as  outlined  in  the  December 
8, 1980,  Federal  Register  notice  (45  FR 
80824).  EPA  IS  approving  the  revision 
because  it  meets  the  requirements  for 
can  coating  operations  and  does  not 
mterfere  with  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  Ozone  in  Gregg  County, 
Texas. 


DATE:  This  action  will  be  effective  on 
July  5, 1989,  unless  notice  is  received  by 
June  5, 1989,  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T-A),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 

Texas  Air  Control  Board.  6330  Highway  290 
East  Austin,  Texas  78723. 

Public  Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gregg  Guthrie,  Air  Programs  Branch, 
U.S.  EPA  Region  6, 1445  Ross  Avenue. 
Dallas,  Texas  75202.  telephone  (214) 
655-7214,  or  (FTS)  255-7214.  Reference 
docket  file  number  85-TX-05. 
SUPfX-EMENTARY  INFORMATION:  The 
Continental  Can  Company  operates  a 
can  manufactimng  plant  in  Longview 
(Gregg  County).  Texas.  The  facility  is 
subject  to  the  requirements  of  Texas 
Regiilation  V,  Section  115.191{7)(B). 
Section  115.191(7)(B)  applies  to  can 
coating  operations  and  sets  limitations 
on  volatile  organic  compound  emissions 
that  must  be  met  after  December  31, 
1982,  In  specific,  the  affected  operations 
and  their  limitations  are  as  follows: 


VOC  emission 
hmrtatlon 


AHected  Operation 


Sheet  tMisecoat  (extenor  and 
rrtenoO  and  over-varmsti 

Twopiece  can  extenor  (t>ase- 
coat  and  over-varmsM 

Two-  and  three-piece  can  Inle- 
nor  body  spray,  two-piece 
can  extenor  end  (spray  or 
roil  coat) 

Three-piece  can  side-seam 
spray 

End  sealing  compound 


On  December  8. 1980,  the  EPA 
published  a  policy  memorandum  in  the 
Federal  Register  (45  FR  80824)  that 
described  the  acceptable  use  of 
plantwide  averaging  of  VOC  emissions 
in  can  coating  operations.  The  policy 
requires  use  of  a  daily  weighted 
average,  the  use  of  totfl  actual 


emissions  based  on  weight  of  VOC  per 
gallon  solids  used,  and  the  keeping  of 
available  records  as  necessarj'  tu  ensure 
compliance. 

On  July  25,  1985,  the  Governor  of 
Texas,  after  adequate  notice  and  p',iblic 
hearing,  submitted  a  revision  to  the 
Texas  SIP.  Specifically,  the  State 
submitted  an  alternate  emission 
reduction  plan  for  Continental  Can  in 
Longview,  Texas.  The  revision  allows 
Continental  Can  to  use  a  plantwide 
average  on  a  daily  basis  to  determine 
compliance  with  Texas  Regulation  V. 
Section  115.191. 

Gregg  County  is  a  rural  ozone 
nonattainment  area  located  in  the 
Longview-Marshall  metropolitan 
statistical  area  (MSA).  As  a  rural 
nonattainment  county,  EPA  required  the 
adoption  of  regulations  specified  in  the 
Group  I  and  II  Control  Techniques 
Guideline  (CTG)  documents  for  major 
sources  located  in  the  County.  The  rural 
area  was  not  required  to  submit  a 
demonstration  of  attainment. 

The  Longview-Marshall  MSA  was 
identified  as  one  of  the  potential  1988 
SIP  Call  areas  in  Appendix  A  of  the 
proposed  Post-1987  Ozone/Carbon 
Monoxide  strategy  that  was  pubUshed 
in  the  Federal  Register  on  November  24, 
1987.  A  SEP  Call  was  not  issued  for  this 
MSA  on  May  26, 1988,  because  1985- 
1987  ambient  monitoring  data  revealed  a 
design  value  of  0.12  ppm  and  a 
calculated  expected  exceedance  of  0.70 
violations  per  year.  However, 
insufficient  data  capture  has  prevented 
Gregg  County  from  being  officially 
redesignated  to  an  attainment  status  for 
ozone. 

The  State's  submittal  closely  followed 
the  format  suggested  by  EPA's 
December  8, 1980,  policy  memorandum. 
Additional  material  obtained  from  the 
State  on  November  21, 1988,  outlines  the 
proper  use  of  weighted  averages  to 
determine  compliance  as  well  as  the 
recordkeeping  requirements. 
Specifically,  the  company  shall  maintain 
records  of  coating  and  solvent 
characteristics,  and  daily  consumption 
sufficient  for  the  TACB  or  EPA  to 
determine  compliance.  Compliance  is 
determined  for  any  24-hoiir  period  based 
on  total  actual  emissions  calculated 
from  daily  units  of  production  (e.g., 
number  of  each  type  of  can,  sheet,  or 
end),  application  rates  of  each  coating 
(e.g.,  gallons/units  of  production), 
solvent  and  solids  content  of  each 
coating.  The  total  emissions  are  then 
compared  to  the  total  allowable 
emissions  assuming  each  coating 
complied  with  the  applicable  emission 
limitations.  The  recordkeeping  format 
allows  use  of  a  standardized  equation  to 
express  the  weight  of  VOC  per  gallon  of 


coating  (less  water)  in  terms  of  weight  of 
VOC  per  gallon  of  coating  solids.  The 
weight  of  VOC  per  gallon  of  coating  is 
based  on  a  certified  analysis  of  each 
coating  given  to  the  user  by  the  supplier. 
This  analysis  should  be  venfiable  by 
laboratory  analysis.  For  purposes  of 
emission  limitation  compliance,  VOC 
content  of  coatings  is  the  responsibility 
of  the  user. 

The  company  is  required  to  keep  daily 
detailed  records  in  a  format  that  allows 
simple  and  accurate  verification  and  is 
available  for  compliance  certification 
rind  possible  enforcement  action. 

The  company  has  developed  a 
computer  program  based  on  the 
requirements  of  the  Federal  Register 
notice  cited  above.  This  will  aid 
calculation  of  actual  and  allowable 
emissions  as  well  as  aid  scheduling  of 
production  to  comply  with  the  State's 
Regulation  V.  Section  115.131. 

Final  Action 

By  this  notice  EPA  is  approving  the 
State's  plan  to  allow  an  alternate 
emission  reduction  plan  at  the 
Continental  Can  Company,  U.S.A.,  can 
coating  plant  in  Longview,  Texas.  The 
plan  allows  use  of  a  daily,  plantwide 
weighted  average  to  determine 
comphance  with  Texas  Regulation  V, 
Section  115.191. 

Because  EPA  considers  today's  action 
to  be  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  July  9, 1989.  However,  if 
notice  is  received  by  June  5.  1989,  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  EPA  will  then 
publish:  (1)  A  notice  that  withdraws  the 
action,  and  (2)  A  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  pcnod. 

Under  5  U.S.C.  605(b).  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  ruie  from  the 
requiremer-ts  of  section  3  of  Executive 
Orderl2291. 

Under  section  307(b)(1)  of  Lhe  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5.  1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirpmcnts  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 

requirements. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  April  21, 1989. 
William  K.  Reilly. 
Administrator. 

PART  52— (AMENDED' 

40  CFR  Part  52.  Subpart  SS.  is 
amended  as  follows: 

Subpart  SS— Texas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 

follows; 

i  52.i2;'0     IOentitica:K>ri  of  pten. 
•  •  •  •  • 

(c)  *  •  • 

(64)  Board  Order  No.  85-2,  an 
alternate  emission  reduction  plan  for  the 
Continental  Can  Company,  U.SA.  can 
coating  plant  in  Longview.  Texas  was 
submitted  by  the  Governor  on  July  25, 
1985.  as  amendments  to  the  Texas  State 
Implementation  Plan.  The  source  is  now 
subject  to  the  legally  enforceable 
requirements  stated  in  Board  Order  No. 
85-2  and  in  TACB  Permit  Number  C- 
16765, 

(i)  Incorporation  by  reference. 

(A)  Texas  Air  Control  Board  Order 
No.  85-2  adopted  on  May  10, 1985,  and 
TACB  Permit  Number  C-16765  as 
revised  November  21, 1986. 

[FR  Doc.  89-10401  Filed  5-4-89;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

General  Docket  no  BS-fP  f^C.  SQ'  ttSJ 

Discri.Tiination  t.  Provisso.;  nf  &ate'^  'e 
Delivered  Super.:;tation  a.nd  Netwo.'"*. 

Station  Programning 

AQENCY:  Federal  Communications 

Comimission. 

AcnCM:  Notice  of  inquiry. 

summary:  This  Notice  of  Inquiry  seeks 
comments  on  the  extent  of  unlawful 
discrimination  by  satellite  carriers 
against  distributors  in  the  provision  of 
superstation  and  network  station 
programming.  It  is  the  initial  step  in 
preparing  a  report  to  be  submitted  to 
Congress  by  January  1990  on  this 
subject.  Congress  specifically  requested 
such  a  report  wJien  it  amended  the 
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Copyright  Act  by  passing  the  Satellite 
Home  Viewer  Copyright  Act  of  1988. 
DATW:  Comments  must  be  filed  on  or 


List  of  Subjects  in  47  CFR  Part  1 

.^dminISlratlve  practice  and 
procedure.  Television.  Civil  rights. 


2.  On  page  16367.  first  column,  at  line 
14,  instruction  4  states  that  paragraphs 
(b)  (1)  and  (2)  of  47  CFR  73.210  are 
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47-12  and  93-2^-07.  With  this  action, 
this  proceeding  is  terminated. 

DATU:  Effective  June  16, 1989;  the 


from  the  Commission's  copy  contractors.      Federal  Communicationi  Conuniasioa 

International  Transcription  Service,  Kari  Keaatawv, 

(202)  857-3800,  2100  M  Street  NW..  Suite      chief.  AUocotL,  BrvncK  Policy  and  Rule, 
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Copyright  Act  by  passing  the  Satellite 
Home  Viewer  Copyright  Act  of  1988. 
DATIS:  Comments  must  be  filed  on  or 
before  lune  30, 1989  and  reply  comments 
on  or  before  July  31. 1989. 
AOOMESSCS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
POn  njfTTHER  INrOMMATIOM  COMTACT: 
Rosalee  C  Gorman,  Satellite  Radio 
Branch,  Common  Carrier  Bureau.  (202) 
634-1624, 

•UPfUMCNTARY  INFOMMATION:  This  ia  a 
summary  of  the  Commission's  Notice  of 
Inquiry  in  General  Docket  No.  89-88, 
FCC  89-115,  adopted  April  12,  1989  and 
released  May  1, 1989. 

The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037, 

Summary  of  the  Notice  of  Inquiry 

In  1988,  Congress  passed  legislation 
amending  the  Copyright  Act  to  extend  a 
statutory  license  to  retransmission  by 
satellite  facilities  of  television 
programming  of  superstations  and 
network  stations.  Included  in  these 
amendments  is  a  prohibition  against 
discrimination  by  a  satellite  carrier 
against  a  distributor  in  connection  with 
satellite  transmissions  of  superstation 
and  network  station  programming.  The 
Commission  has  been  directed  by 
Congress  to  conduct  a  study  and  submit 
a  report  by  January  1990  on  the  extent  to 
which  such  discrimination  exists.  This 
Notice  of  Inquiry  is  the  initial  step  in  the 
preparation  of  the  report. 

"Hie  Notice  requests  comments  on  the 
structure  of  the  distribution  market  for 
satellite  delivered  signals  of 
superstations  and  network  stations 
including  idenbfication  of  participants 
and  of  Commission  licensed  facilities.  It 
also  requests  comments  on  the  extent 
and  geographic  distribution  of 
households  not  served  by  network 
stations  which  would  qualify  as 
subscribers  to  such  service  under  the 
Copyright  Act.  Comments  are  requested 
on  the  extent  of  discrimination  practiced 
by  satellite  earners  against  distributors 
as  both  are  defined  in  the  Copyright  Act. 
Evidence  of  price  discrimination  as  well 
as  of  discrimination  in  access  to 
programming  is  requested.  Comments 
are  requested  from  all  interested  parties 
and,  in  particvilar,  from  the  United 
States  Copyright  Office. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure,  Television.  Civil  rights. 
Telecommunications 
Federal  Communica;:or.s  Commission. 
Donna  R.  Searcy. 
Secretary 
[FR  Doc.  89-10841  Filed  5-4-89-,  8:45  am] 

BHJJMO  COOC  (TIZ-OI-M 


47  CFR  Parts  1  and  73 

(MM  Docket  No.  S8-375i 

FM  Broadcast  Service;  Amendment  of 
Part  73  of  ttie  Rules  to  Provide  for  an 
Additional  FM  Station  Class  (Class  C3) 
and  To  Increase  tt>e  Maximum 
Transmitting  Power  for  Class  A  FM 
Stations;  Correction 

agency:  Federal  Communications 
Ccmmission. 

action:  Final  rule,  correction. 

SUMMARY:  The  Commission  corrects 
errors  in  the  preamble  (effective  date) 
and  un  the  amendments  to  the  CFR  that 
appeared  in  the  Federal  Register  on 
Apnl  24.  1989  (54  FR  16363).  The 
effective  date  of  the  amendments  was 
published  as  May  24,  1W9,  but  is 
actually  June  1,  19»). 
EFFECTIVE  DATE:  The  effective  date  of 
the  CFR  amendments  published  at  54  FR 
16363,  on  Apnl  24,  1989,  is  corrected  to 
read  June  1,  1989 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
B,C,  "Jay"  Jackson,  Jr.,  Mass  Media 
Bureau.  (202)  632-9660 

SUPPlfMENTARY  INFORMATION:  On  April 
24, 1989.  a  summary  of  the  Commission's 
F:rst  Report  and  Order  in  MM  Docket 
No  88-375.  (adopted  March  30,  1989  and 
released  Apnl  l'^,  1989)  was  published 
m  the  Federal  Register  154  FTl  16363). 
The  CFR  amendments  published  with 
that  summary  contained  some  errors 
that  are  corrected  bpiow. 

List  of  Subjects 

47  CFR  Part  I 

ProcL'dures,  Table  of  FN!  allotments. 
4:"  CFR  Part  73 

Radio  broadcasting,  F'M  broadcast 
stations.  Class  C3 
Federal  Communications  Commis,sion. 
Donjia  R.  Searcy, 

Secretary 

1  On  page  16,367,  first  column,  in  the 

headings  to  Table  A.  change  the  word 
"Regulation"  to  "Reldtion  ' 


2.  On  page  16367,  first  column,  at  line 
14,  instruction  4  states  that  paragraphs 
(b)  (1)  and  (2)  of  47  CFR  73.210  are 
revised,  however,  there  are  no  changes 
in  these  paragraphs  from  the  current 
CFR.  and  no  changes  in  these 
paragraphs  were  intended.  To  correct 
the  discrepancy,  change  instruction  4  to 
state  that  47  CFR  73.210  is  amended  by 
revising  paragraph  (a),  republishing  the 
introductory  text  of  paragraph  (b), 
paragraphs  (b)  (1)  and  (2).  and  revising 
paragraph  (b)(3). 

3.  On  page  16367,  second  column,  at 
line  21,  instruction  5  states  that  the 
introductory  text  of  paragraph  (b)(1)  is 
republished,  however,  there  is  an 
intentional  change  in  the  wording  of  this 
text  from  the  current  CFR.  To  correct  the 
discrepancy,  change  instruction  5  to 
state  that  47  CFR  73.211  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (b)(1) 
and  (b)(3). 

4.  On  page  16367,  third  column,  four 
lines  up  from  the  bottom,  insert  a 
comma  after  the  second  capital  B,  so 
that  the  line  reads  "classified  as  Class 
A,  Bl,  B.  C3,  C2,  CI, ". 

[FR  Doc.  8»-10838  Filed  5-4-89:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  eS-329;  RM-6355,  RM- 
6528,  RM-6527,  RM-6529] 

Radio  Broadcasting  Services; 
Boonvllle,  Huntsvllle,  Osceola,  and 
Wheeling,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  Channel  2S7C2  for  Channel  257A  at 
Boonville,  Missouri,  in  response  to  a 
petition  filed  by  Big  County  of  Missouri. 
Inc.  We  shall  also  modify  the  license  for 
Station  KDBX-FM  to  specify  operation 
on  Channel  257C2  in  heu  of  Channel 
257A.  The  coordinates  for  Channel 
257C2  at  Boonville  are  38-46-29  and  92- 
33-22.  In  response  to  a  counterproposal 
filed  by  Michael  S.  Rice,  we  shall  allot 
FM  Channel  222A  to  Osceola,  Missouri. 
There  is  a  site  restriction  3.2  kilometers 
east  at  coordinates  38-02-02  and  93-38- 
39.  In  response  to  a  second 
counterproposal  filed  by  Kenneth  W. 
Kuenzie,  we  shall  allot  FM  Channel 
223A  to  Huntsville,  Missouri,  without  a 
site  restriction,  at  coordinates  39-26-24 
and  92-32-42.  In  response  to  a  third 
counterproposal  filed  by  John  E.  Hoehn, 
we  shall  allot  Channel  289A  to 
Wheeling,  Missouri,  at  coordinates  39- 


47-12  and  93-23-07.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  June  16, 1989;  the 
window  period  for  filing  appHcations  for 
Channel  223A  at  Huntsville,  Channel 
222A  at  Osceola,  and  Channel  289A  at 
Wheeling  will  open  on  June  19, 1989,  and 
close  on  July  19, 1989. 

FOR  FUflTMER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPI>LEMENTARY  INFORMATION:  This  is  a 
fiummary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-329, 
adopted  April  19, 1989,  and  released 
May  1, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Re  die  broadcasting. 

PART  73— (AMENDED) 

1,  The  authority  citation  for  Fart  ■"! 
continues  to  read  as  follows: 

Authority-:  47  L'.S  C  IM,  ,:»3. 

S  73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missoun  is  amendeii 
by  deleting  Channel  257.^  and  adding 
Channel  257C2  at  Boonville:  and  by 
adding  Osceola  and  Channel  222A: 
Huntsville  and  Channel  223.A;  and 
Wheeling  and  Channel  289A. 


Federal  Comioumcationi  Coiiiiiu«sioa. 

Karl  KeiiAtnj^ei. 

Chief,  Aijocations  Branch,  Policy  andRuJes 
Division,  Mass  Media  Bureau. 

'7R  D"f'  hM  1  f.tf>«  F  ;ed  6  4  80;  a46  am] 


47  CFR  Pan  97 

Amateur  Operator  anc  Statio:-: 
Ucer\ses 

CFH  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  Part  80  to  End.  revised  as  of 
October  1. 1987,  and  October  1, 1988.  In 
§  97.7(a),  Cb)  and  (f),  the  table  headings 
were  printed  incorrectly.  In  the  October 
1, 1988  editioa  9  97.7  begins  on  page  537 
and  the  table  headings  are  corrected  to 

§97.7    iCorrectefll 

•        •        *        •        • 

(a)  •  •  • 


Meter  band 


Tefrestna)  tocatxxi  o<  ttw  amateur  radto  station 


rru  Regioo  1 


nilFlogionZ 


roi  Regioo  3 


UnalaSanc  (aae  para  (a)) 


(b)*** 


Meter  band 


Terrestrtal  kx^tion  o(  the  amateur  radio  station 


mj  Regiofi  1 


mj  Regions 


rruRegiona 


Limrtation*  (aeo  para  (g)) 


(H  •  •  • 


Meter  band 


Terrestrial  location  ot  the  amat©i,ir  radw  station 


rru  Region  1 


rruRegnnZ 


rru  Regions 


Limitations  (see  p«ra.(s)) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  81 T32-90331 

Groundflsh  of  ttie  GuH  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Modification  of  notice  of 
closure. 


BEST  COPY  AV.AILABLL 


SUMMARY:  The  Director.  Alaska  Region. 
\,MFS  (Regional  Director),  has 
determined  that  the  shares  of  the 
sablefish  total  allowable  catch  (TAC) 
allocated  to  hook-and-line  gear  in  the 
combined  Southeast  Outside/East 
Yakutat  Districts  and  the  West  Yakutat 
District  of  the  Gulf  cf  Alaska  Fishery 
Management  Area  have  not  been  fully 
harvested.  The  Secretary  of  Commerce 
(Secretary),  therefore,  is  modifying  the 
prior  closure  notice,  referenced  below. 
to  allow  additional  Bshing  for  sablefish 
in  the  West  Yakutat  District  and  to 
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allow  bycatch  retention  of  sablefish  in 
the  Southeast  Outside/East  Yakutat 
Districts.  This  action  is  necessary  to 


allocated  to  hook-and-line  gear  had 
been  harvested. 
The  Alaska  Department  of  Fish  and 


directed  harvest  in  the  West  Yakutat 
Districts  should  be  4,120  mt  leaving  a 
balance  of  200  mt  as  bycatch  to  support 
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allow  bycatch  retention  of  sablefish  in 
the  Southeast  Outside/East  Yakutat 
Districta.  This  action  is  necessary  to 
fully  harvest  the  shares  of  sablefish 
allocated  to  hook-and-line  gear  in  the»c 
three  districts.  It  is  intended  as  a 
management  measure  that  makes  best 
use  of  fishery  resources  in  the  Gulf  of 
Alaska. 

DATES:  Effective  from  12:00  noon  on 
May  3, 1989,  Alaska  Daylight  Time 
(a.d.t.),  until  12:00  noon  Alaska  Standard 
Time  (a.s.t.).  December  31. 1989,  for  the 
Southeast  Outside/East  Yakutat 
Districts,  and  until  12:00  noon  a.d.t..  May 
10, 1989,  for  the  West  Yakutat  Distnct. 
FOR  FWrmtH  INFOMMATtON  COWTACT 
Ronald  J.  Berg,  Fishery  Management 
Biologist.  NMFS,  907-586-7230. 

BUPPLEMCNTARY  INFOfWATION:  The 

hook-and-line  fishing  season  for 
sablefish  in  the  combined  Southeast 
Outside/East  Yakutat  and  West  Yakutat 
Districts  of  the  Gulf  of  Alaska  started  or, 
April  1. 1989.  NOAA  Fishenes  closed 
both  districts  on  April  17  (54  FR  161261 
April  21, 1989),  based  on  mseason 
pi^jections  that  the  gear  shares 


allocated  to  hook-and-line  gear  had 
been  harvested 

The  Alaska  Department  of  Fish  and 
Game  (ADF*G)  has  completed  its 
editing  of  fish  tickets  received  from 
participants  m  the  fishery.  Upon 
reviewing  the  ADF&G  results,  the 
Regional  Director  concluded  that  at 
least  300  mt  of  tlie  5,680  nit  quota 
remains  unharvested  in  the  Southeast 
Outside/East  Yakutat  Distnct 
Therefore,  the  Regional  Director  is 
allowing  further  retention  of  sablefish 
caught  with  hook-and-line  gear  in  the 
Southeast  Outside/East  Yakutat 
Districts  of  sablefish  up  to  4  percent  of 
the  total  amount  of  fish  and  fish 
products  retained  on  board  a  vessel  as 
calculated  from  round  weight 
equivalents.  Under  5  672.24(b)(3)  of  this 
part,  however,  the  Secretary'  is 
prohibiting  directed  fishing  for  sablefish 
by  fishermen  using  hook-and-line  gear  m 
Southeast  Outgidr/East  Yakutat 
District 

The  Regional  Director  has  further 
concluded  that  2,023  mt  of  the  4,320  mt 
quota  assigned  to  hook-and-line  gear  in 
West  Yakutat  remains  unharvested.  The 
Regional  Dirtc'nr  intends  that  the 


directed  harvest  in  the  West  Yakutat 
Districts  should  be  4,120  mt  leaving  a 
balance  of  200  mt  as  bycatch  to  support 
other  hook-and-line  fisheries  for  the 
remainder  of  the  fishing  year.  The 
amount  intended  for  an  additional 
directed  harvest  is  2.100  mt.  Given  the 
amount  of  effort  expected  to  participate 
in  a  reopening,  the  Secretary  is 
providing  seven  more  days  fishing  time 
in  the  West  Yakutat  District  to  achieve  a 
target  directed  harvest  level  of  4,120  rvX 

Classification 

This  action  is  taken  under  §  672J20 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  In  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq 
Dated:  May  1, 1989. 
Richard  H.  Schaefer, 

Director  of  Wice  of  Fisheries  Consen-ation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-10819  Filed  5-2-69:  12:0«J  pm] 
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This  section  of  Oie   FEDERAL   REGISTER 
contains   notices   to   the  public   of   the 
proDOsed   Issuance  ot   rules   and 
regulations    The   purpose   of  these   notices 
IS  to  give   interested   persons  an 
opportunity  to  partiopate   in   the  rule 
making   pnof  to  the   adoption   of  t.he  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  982 

[FV-89-03SPR] 

Expenses  and  Assessment  Rate  for 
Filberts/Hazelnuts  Grown  In  Oregon 
and  Washington 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


AcnOH:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  982  for  the  1989-90  marketing  year 
established  under  the  filbert/hazelnut 
marketing  order.  Funds  !o  administer 
this  program  are  derived  from 
assessments  on  handlers. 

DATE:  Comments  must  be  received  by 
May  15,  1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  FjiV. 
A.MS.  USDA,  P.O.  Box  96456.  Room 
2525-S,  Washington.  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORAMTION  CONTACT: 
Bpatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Br.mch. 
F&V.  AMS,  USDA,  P.O.  Box  96458, 
Room  2524-S,  WashinRton.  DC  20090- 
6456;  telephone:  (202)  4''5-3861. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982  (7  CFR  Part  982),  both 
as  amended,  regulating  the  handling  of 
filberts/hazelnuts  grown  in  Oregon  and 
Washington.  This  order  is  effective 
under  the  Agricultural  Marketing 
.'Kgreement  Act  of  1937,  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  Act. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 

Department  Regulation  1512-1  and  has 
been  determined  to  be  a    non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Reguiatr;r>  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (--VMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpop  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  sub|ect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  filberts/hazelnut  grown  in  Oregon 
and  Washington  subject  to  regulation 
under  the  filbert/hazelnut  marketing 
order,  and  approximately  1.300 
producers  of  filberts/hazelnuts  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
filbert/hazelnut  producers  and  handlers 
may  be  classified  as  small  entities. 

The  filbert/hazelnut  marketing  order 
requires  that  the  assessment  rale  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  filberts/hazelnuts  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Filbert/Hazelnut  Marketing 
Board  (Board)  and  submitted  to  the  U.S. 
Department  of  Agncullure  for  approval. 
The  members  of  the  Board  are  handlers 
and  producers  of  filberts/hazelnuts. 
They  are  familiar  with  the  Board's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  areas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 


will  produce  sufficient  income  to  pay  the 
Board's  expected  expenses.  The 
recommended  budget  and  assessment 
rate  are  usually  acted  upon  the  Board 
shortly  before  a  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  the  budget  and 
assessment  rale  approvals  must  be 
expedited  so  that  the  Board  will  have 
funds  to  pay  its  expenses. 

The  Board  conducted  a  telephone  vote 
on  April  3. 1989,  and  unanimously 
recommended  1989-1990  marketing 
order  expenditures  of  $426,060  and  an 
assessment  rate  of  $14.00  per  ton  of 
filberts/hazelnuts.  In  comparison,  1988- 
89  marketing  year  budgeted 
expenditures  were  $424,100  and  the 
assessment  rate  was  $14.00  per  ton. 
Expenditure  categories  in  the  1989-90 
budget  are  $67,560  for  administration. 
$280,000  for  promotion,  and  $100,000  for 
the  emergency  reserve  fund.  Assessment 
income  for  1989-90  is  expected  to  total 
$280,000  based  on  a  crop  estimate  of 
20,000  tons  of  filberts/hazelnuts.  Interest 
and  incidental  income  is  estimated  at 
$35,000.  Reserve  funds  are  adequate  to 
meet  the  anticipated  $111,060  deficit  in 
assessment  and  other  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Bjsed  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  962 

Filberts,  Hazelnuts,  Marketing 
agreements  and  orders,  Oregon, 
Washington. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
i  982.334  be  added  as  follows: 
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PART  982-FlLBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  Sees  1-19,  4a  Stat.  31  as 
nmended:  7  f  S  C.  601-674. 

2.  New  §  982.334  is  added  to  read  as 
follows: 


§  982.334    Expenses  and  assMMMlM  rate. 

Expenses  of  S426.060  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rale 
payable  by  each  handler  in  accordance 
with  §  982'6:  IS  fixed  at  $14,0(3  per  ton  of 
assessable  filberts,'haze!nut3  for  the 
1989-90  marketing  year  ending  [une  30, 
1990.  Unexpected  funds  may  be  carried 
over  as  a  reserve. 

Dated:  May  2.  1989, 
Charles  R.  Brader. 

/)  .-pre,'-  Frjitand  Vegetable  Division. 
[re  Doc,  89-108ol  Filed  5-4-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 
(Docket  No.  PRM-35-61 

Amersham  Corp.;  Receipt  of  Petition 
for  Rulemaking 

agency:  .N'uciear  Regulatory 

Commission 

ACTION:  Petition  for  rulemaking:  notice 

of  rece;pt, 

SUMMARY:  The  Commission  is  publishing 
for  public  comment  a  notice  of  receipt  of 
a  petition  fur  rulemaking  dated 
Novem.ber  14.  1988,  which  was  filed  with 
the  Commission  by  Amersham 
Corporation.  The  petition  was  docketed 
by  the  Commission  on  February  15, 1989, 
and  has  been  assigned  Docket  No.  PR.M- 
35-8,  The  petitioner  requests  that  the 
Com;mission  amend  its  regulations 
concerning  the  medical  use  of  byproduct 
material  to  include  Iridium-192  wire  for 
interstitial  treatment  of  cancer  in  the 
provisions  of  10  CFR  35.400  that  govern 
the  use  of  sources  for  brachytherapy. 
DATE:  Submit  comments  by  June  5. 1989. 
Com.m.pn^s  received  after  this  date  will 
be  co.-.s:Je:cd  if  it  is  practical  to  do  so, 
but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  All  persons  who  desire  to 
sbl  ;.;;  v.-  'en  comm.ents  concerning  the 
petition  for  rulemaking  should  send  their 
comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  the  One  White 
Flint  North  Building.  11555  Rockville 
Pike.  Rockville,  Maryland  between  7:30 
a.m.  and  4:15  p.m.,  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
.Administration,  U.S.  Nuclear  Reguldtory 
Commission.  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.,  Lower  Level, 
Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Acting  Chief.  Rules 
Review  Section,  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7758  or 
Toll  Free-  800-368- ,5642 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
has  established  provisions  that  regulate 
the  medical  use  of  byproduct  material  in 
10  CFR  Part  35.  Under  these  provisions, 
medical  licensees  are  permitted  to  use 
small,  radioactive  sources  to  treat 
cancer.  These  sources  are  designed  to 
be  implanted  directly  into  a  tumor  area 
or  apphed  on  the  surface  of  an  area  to 
be  treated.  This  procedure  is  known  as 
brachytherapy.  The  list  of  sources 
approved  for  use  in  brachytherapy  is  set 
out  in  10  CFR  35.400, 

The  petitioner  requests  that  the  NRC 
amend  10  CFR  35.400  to  add  Iridium-192 
wire  for  the  interstitial  treatment  of 
cancer  to  the  list  of  sources  approved 
for  use  in  brachytherapy.  The  petitioner 
manufactures  and  markets  a  range  of 
Iridium-192  wire  products  and 
accessories  designed  to  facilitate 
product  use. 

The  source  wire  consists  of  an  alloy  of 
iridium  and  platinum  which  is  encased 
in  a  pure  platinum  sheath.  The 
composite  is  drawn  into  a  wire  of 
various  diameters  ranging  from  0.3  to  0.6 
mm.  The  inactive  platinum  sheath  is  0.1 
mm.  The  wire  is  irradiated  to  activate 
the  Iridium-192  nuclide.  The  wire  may 
then  be  cut  and  mounted  in  holders  to 
specified  lengths  by  the  user.  In  some 
cases,  the  petitioner  may  arrange  to 
supply  the  wire  ready  mounted  in 
narrow  bore  plastic  tubing. 

The  petitioner  does  not  regard  these 
products  as  sealed  sources  because  of 
the  unavoidable  contamination 
generated  in  the  source  casing  during 
neutron  irradiation.  However,  the 


petitioner  states  that  the  contam.ination 
does  not  represent  a  serious  problem 
because  of  the  short  half  life  and  low 
energy  of  the  contaminants.  According 
to  the  petitioner,  about  half  of  the 
removable  contamination  showed  a  half 
life  of  2.5  days  and  the  remaining 
portion  showed  a  half  life  of  15  days.  No 
gamma  radiation  was  emitted  by  the 
contaminants. 

The  petitioner  has  submitted  a 
proposed  amendment  to  the  Illinois 
Department  of  Nuclear  Safety  (IDNS) 
requesting  the  addition  of  Iridium-192 
wire  products,  Model  Number  ICW  100, 
to  Amersham's  Medical  Source 
Distribution  License.  The  products 
covered  by  Model  Number  ICW. 100 
were  marketed  by  Amersham  in  the 
United  States  prior  to  May  28. 1976,  and 
were  included  in  the  Amersham/Scarle 
Clinical  Radiation  Sources  and 
Accessories  Catalog  of  April  19' J.  The 
products  covered  by  this  model  number 
were  listed  with  the  FDA  as  medical 
devices  in  August  1979, 

As  noted,  the  Amersham  product 
consists  of  a  platinum  covered  platinum- 
indium  alloy.  The  difference  in  hardness 
between  the  comparatively  soft 
platinum  outer  sheath  and  the  harder 
alloy  core  causes  the  platinum  to  smear 
over  the  end  of  the  w'ire  as  it  is  cut. 

This  minimizes  contamination  and 
improves  the  integrity  of  cut  wire.  As  a 
result,  Am.ersham  states  that  it  has  not 
encountered  any  problem  of  "flaking"  or 
delamination  of  the  Iridium-192  wire. 
Amersham  also  supplies  two 
accessories  that  aid  in  the  safe  handling, 
cutting,  and  loading  of  the  Iridium-192 
wire.  The  first  accessorj-,  wire  loader, 
code  N.4100,  is  used  to  cut  the  0.3  mm 
diameter  wire  by  way  of  a  special 
guillotine  and  to  enclose  and  fix  it  in  a 
small  diameter  nylon  tube.  The  wire  is, 
almost  without  exception,  implanted  in 
patients  after  enclosure  in  nylon  tubing. 
The  second  accessory  is  pin  cutter,  code 
ASN  200,  The  pin  cutter  and  its 
associated  handling  device  are  used  on 
the  0.6  mm  diameter  wire  fabricated  into 
the  shape  of  single-pins  or  "hair  pins". 
These  are,  almost  without  exception, 
directly  implanted  in  patients  without 
the  use  of  a  nylon  tubing. 

The  petitioner  requests  this 
amendment  so  that  each  medical 
licensee  that  intends  to  use  Iridium-192 
wire  source  for  the  interstitial  treatment 
of  cancer  may  do  so  without  having  to 
request  and  obtain  a  specific 
amendment  to  the  license  authorizing 
the  medical  use  of  byproduct  material. 
As  a  result,  the  products  manufactured 
and  marketed  by  the  petitioner  would  be 
more  easily  available  to  a  greater 
number  of  potential  users. 


Dated  at  Rockville,  Maryland,  this  2Bth  day 
of  April  1989, 

For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc,  89-10752  Filed  5-4-89:  8:45  am] 
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10  CFR  Parts  50,  72,  and  170 

RIN:3150-AC76 

Storage  of  Spent  Nuclear  Fuel  in  NRC- 
Approved  Storage;  Casks  at  Nuclear 
Power  Reactor  Sites 

AGENCY:  Nuclear  Regulatory 

Commission, 

action:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  provide,  as 
directed  by  the  Nuclear  Waste  Policy 
Act  of  1982,  for  the  storage  of  spent  fuel 
at  the  sites  of  power  reactors  without,  to 
the  maximum  extent  practicable,  the 
need  for  additional  site-specific 
approvals.  Holders  of  power  reactor 
operating  licenses  would  be  permitted  to 
store  spent  fuel,  in  casks  approved  by 
NRC,  under  a  general  license.  The 
proposed  rule  contains  criteria  for 
obtaining  an  NRC  Certificate  of 
Compliance  for  spent  fuel  storage  casks. 
DATE:  Submit  comments  by  June  19, 
1989.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESS:  Mail  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
ATTN:  Docketing  and  Service  Branch. 
Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville, 
MD  between  7:30  a.m.  and  4:15  p.m. 
weekdays. 

Copies  of  NUREG-0459.  0575,  0709, 
1092.  1140,  and  .NUREC/CR-1223, 
reports  which  are  referenced  in  this 
notice  and  the  environmental 
assessment,  may  be  purchased  through 
the  U,S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to 
the  US,  Government  Printing  Office, 
P.O.  Box  3-082,  Washington.  DC  20013- 
7082.  DOE/RW-0196,  referenced  in  the 
regulatory  analysis,  is  available  from 
the  U,S,  Department  of  Energy,  Office  of 
Scientific  and  Technical  Information, 
Post  Office  Box  62,  Oak  Ridge,  TN  3^831, 
Copies  of  DOE/RL-87-n,  referenced  in 
the  environmental  assessment,  and  the 
NUREC  reports  listed  above  may  be 
purchased  from  the  National  Technical 
Information  Service.  U.S.  Department  of 


Commerce,  Springfield,  Virginia  22161. 
Copies  of  the  NUREG  reports  listed 
above,  the  environmental  assessment 
and  finding  of  no  significant 
environmental  impacL  and  comments 
received  on  the  proposed  rule  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Lower  Level. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Pearson,  Office  ot  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone;  (301)492-3764. 
SUPPLEMENTARY  INFORMATION' 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA)  includes  the 
following  directive.  "The  Secretary  (of 
DOE]  shall  establish  a  demonstration 
program  in  cooperation  with  the  private 
sector,  for  the  dry  storage  of  spent 
nuclear  fuel  at  civilian  nuclear  power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
that  the  (Nuclear  Regulatory) 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civilian  nuclear  power 
reactors  without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site- 
specific  approvals  by  the  Commission." 
Section  133  of  the  NWPA  states,  in  part, 
that  "the  Commission  shall,  by  rule, 
establish  procedures  for  the  licensing  of 
any  technology  approved  by  the 
Commission  under  section  218(a)  for  use 
at  the  site  of  any  civilian  nuclear  power 
reactor." 

Discussion 

This  proposed  rule  would  allow  power 
reactor  licensees  to  store  spent  fuel  at 
the  reactor  site  without  additional  site- 
specific  reviews.  A  general  license 
would  be  issued  to  holders  of  power 
reactor  licenses  for  the  storage  of  spent 
fuel  in  dry  casks  approved  by  the  NRC. 
The  reactor  licensee  would  have  to 
show  that  there  are  no  changes  required 
in  the  facility  technical  specifications  or 
unreviewed  safety  questions  related  to 
activities  involving  storage  of  spent  fuel 
under  the  general  license.  The  licensee 
would  also  have  to  show  conformance 
with  conditions  of  the  NRC  Certificate 
of  Compliance  issued  for  the  cask.  The 
licensee  would  have  to  establish  and 
maintain  records  showing  compliance, 
which  would  have  to  be  made  available 
for  inspection  by  the  Commission. 

This  proposed  rule  would  not  limit 
storage  of  spent  fuel  to  that  which  is 
generated  at  the  reactor  site.  Transfers 
of  spent  fuel  from  one  reactor  site  to 
another  are  authorized  under  the 
receiving  site's  facility  operating  license 
pursuant  to  10  CFR  Part  50.  The  holder 


of  a  reactor  operating  license  would 
apply  for  a  license  amendment,  under 
§  50.90  unless  already  authorized  in  the 
operating  license,  for  the  receipt  and 
handling  of  the  spent  fuel  from  another 
reactor.  If  transfer  of  spent  fuel  is 
authorized,  the  reactor  licensee  would 
also  have  to  make  a  request  for 
amendment  of  the  Price-Anderson 
indemnification  agreement  to  provide 
for  coverage  of  the  transferred  spent 
fuel.  10  CFR  Part  72  is  not  germane  to 
such  transfers  of  spent  fuel.  If  the  spent 
fuel  has  been  previously  transferred  and 
is  currently  stored  in  the  reactor  spent 
fuel  pool,  the  only  consideration  under 
the  general  license  would  be  whether  or 
not  the  spent  fuel  meets  conditions  of 
the  casks  Certificate  of  Compliance. 

Although  experience  with  storage  of 
spent  fuel  under  water  is  greater  than 
with  dry  storage  in  casks,  experience 
with  storage  of  spent  fuel  in  dry  casks  is 
extensive  and  widespread.  The 
Canadians  have  been  storing  dry 
CANDU-type  spent  fuel  at  Whiteshell  in 
vertical  concrete  casks  called  silos  since 
1975.  Although  the  storage  of  spent  fuel 
at  Whiteshell  does  not  involve  light- 
water-reactor  (LWR)  fuel,  it  has 
contributed  to  the  knowledge  and 
experience  of  dry  spent  fuel  storage  in 
concrete  casks.  Dry  cask  storage  has 
been  demonstrated  in  West  Germany. 
There  has  also  been  experience  with  dry 
spent  fuel  storage  in  the  United  States, 
The  Department  of  Energy  (DOE)  and  its 
predecessors  have  kept  non-LWR  spent 
fuel  in  dry  storage  in  vaults  and  dry 
wells  since  the  1960s.  An  NRC  survey  of 
the  dry  storage  of  spent  fuel,  in  the 
United  States  and  elsewhere,  was 
presented  in  NUREG/CR-1223.  "Dry 
Storage  of  Spent  Fuel  A  Preliminary 
Survey  of  Existing  Technology  and 
Experience"  (April  1980),  NUREG/CR- 
1223,  at  Section  IV.C,  contains  a 
description  of  DOE  demonstration  of  dry 
LWR  spent  fuel  storage  in  sealed 
storage  casks  (SSC)  and  dry  wells.  The 
storage  of  LWR  spent  fuel  in  SSC,  which 
is  an  above  ground,  steel-lined, 
reinforced  concrete  cylinder  or  cask, 
started  in  1979.  The  DOE  demonstration 
program  has  continued  and  has  been 
expanded  to  include  dry  storage  in 
metal  casks  and  storage  of  consolidated 
fuel  rods:  and  storage  of  spent  fuel 
assemblies.  Programs  have  been 
conducted  by  DOE  in  cooperation  with 
Virginia  Power  at  its  Surry  plant,  wilh 
Carolina  Power  and  Light  at  its  H  B, 
Robinson  2  plant,  and  with  General 
Electric  at  its  Morris  plant  for  dry 
storage  of  LWR  spent  fuel.  Also  dry 
storage  of  LWR  spent  fuel  assemblies 
continues  at  the  Idaho  National 
Engineering  Laboratory,  along  with 
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demonstration  of  their  disa=isembiv  and 
storage  of  the  consolidated  fuel  rods. 

The  ,\'RC  staff  has  obt,:iined  a 
substantive  amount  of  information  from 


present  time.  In  particular,  the  topical 
safety  analysis  report  (TSAR)  for  the 
Castor-V/21,  entitled  'Topical  Safety 
Analysis  Report  for  the  Castor  Cask, 


facilities  and  will  continue  to  do  so  for 
future  cask  approvals.  The  vendors  of 
these  casks  have  indicated  that  they  will 
apply  for  approval  of  their  casks  for 
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Storage  capacity  of  a  cask  is 
significantly  increased  as  the  spent  fuel 
is  aged,  especially  for  fuel  that  is  five 


an  application  for  license  amendment 
under  Part  50  if  necessary. 
Reactor  licensees  would  have  to 
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Commission  concluded  they  had 
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demonstration  of  their  disa^sembiv  and 
storage  of  the  consolidated  fuel  rods. 

The  NRC  staff  has  obtained  a 
substantive  amount  of  information  from 
the  DOE  development  programs.  It  has 
also  gained  experience  from  the 
issudrce  of  licenses  for  the  onsite 
storage  of  spent  fuel  in  nodular  cast  iron 
casks  at  the  Surr>'  site  of  Virginia  Power 
and  in  stainless  steel  canisters  stored 
inside  concrete  modules  at  the  H,B. 
Robinson  2  site  of  Carohna  Power  and 
Light.  The  safety  of  dry  storage  of  spent 
fuel  was  considered  during  development 
of  the  Commission's  original  regulations 
m  10  CFR  Part  72,  "Licensing 
Requirements  for  the  Storage  of  Spent 
Fuel  in  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)."  which  was 
promulgated  on  November  12. 1980  (45 
FR  74693).  A  final  rule  entitled. 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nurlear 
Fuel  and  High-Level  Radioactive 
Waste."  which  replaced  the  regulations 
issued  on  November  12,  1980,  was 
published  in  the  Federal  Register  on 
August  19,  1988  (53  FR  31651)  and 
became  effective  September  19  1988. 
This  final  rule  was  issued  mainly  to 
provide  for  licensing  the  storage  of  spent 
fuel  and  high-level  waste  at  a  monitored 
retrievable  Btora,ge  (MRS)  facility,  and 
does  not  cover  the  mandates  of  sections 
133  and  218(a)  of  the  NWPA,  However. 
it  did  specifically  address  the  safety  of 
dry  storage  of  spent  fuel. 

Activities  related  to  loading  and 
unloading  spent  fuel  casks  are  routine 
procedures  at  power  reactors.  The 
procedures  for  dry  storage  of  spent  fuel 
in  casks  would  be  an  extension  of  these 
procedures  Over  the  last  several  years 
the  staff  has  reviewed  and  approved 
four  spent  fuel  storage  cask  designs. 
Requests  for  approval  of  cask  designs 
are  currently  submitted  in  the  form  of 
topical  safety  analysis  reports  (TSARs), 
Four  dr>'  storage  cask  TS.ARs  have  been 
approved  for  referencing,  which  means 
that  an  ISFSI  license  applicant  may 
reference  appropriate  parts  of  these 
reports  in  licensing  proceedings  for  the 
s'orage  of  spent  fuel.  This  greatly 
reduces  an  ISFSI  license  applicant's 
tme,  effort,  and  cost.  The  same  relianct 
on  an  approved  safety  analysis  is  being 
made  for  on-site  dry  cask  storage. 

Separate  topical  safety  analysis 
reports  have  been  received  for  d.-sign  of 
casks  fabncated  using  nodular  cast  iron, 
thick-walled  ferntic  s'eel,  concrete,  and 
s'amless  steel  and  lead  Four  spent  fuel 
storage  cask  topical  safety  analysis 
reports  have  been  approved  for 
referencins  in  spech^ic  license 
applications,  as  previously  mentioned, 
iind  four  are  still  under  review  at  the 
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present  time.  In  particular,  the  topical 
safety  analysis  report  (TSAR)  for  the 
Castor-V/21,  entitled  'Topical  Safety 
Analysis  Report  for  the  Castor  Cask, 
Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage),"  was 
submitted  by  General  Nuclear  Systems, 
Inc.  on  December  16, 1983.  The  NRC 
staff  approved  the  Castor-V/21  TSAR 
for  reference  in  licensing  proceedings  on 
September  30, 1985.  In  a  specific 
licensing  proceeding  under  Part  72  by 
Virginia  Electric  Power  Company 
(VEPCo)  in  January  of  1985,  the  use  of 
the  Castor-V/21  was  approved  on  July  7, 
1986  for  storage  of  spent  fuel  at  their 
Surry  Power  Station.  Currently,  there 
are  seven  of  these  casks  filled  and 
stored  on  the  ISFSI  pad  at  the  Surry  site 
and  an  eighth  cask  is  filled  and  ready  to 
be  moved  to  the  storage  pad. 

Although  the  Castor-V/21,  is  the  only 
spent  fuel  storage  cask  currently  being 
used,  the  SARs  for  the  Westinghouse 
MC-10,  and  the  Nuclear  Assurance 
Corporation's  NAC/ST  and  N'AC-C28 
S/T  casks  have  been  approved  for 
reference.  These  casks  are  being 
proposed  for  approval  under  §  72.214. 
"List  of  approved  spent  fuel  storage 
casks."  While  the  Certificate  of 
Compliance  for  each  cask  may  differ  in 
some  specifics,  e.g.,  certificate  number: 
operating  procedures;  training  exercises; 
spent  fuel  specifications,  many  of  the 
safety  conditions  are  very  similar. 
Copies  of  the  Certificates  of  Compliance 
are  being  issued  for  comment,  and  are 
available  for  inspection  and  copying  for 
a  fee  at  the  Commission's  Public 
Document  Room  at  2120  L  Street  NW., 
Washington,  DC,  Lower  Level.  Single 
copies  of  the  proposed  certificates  may 
be  obtained  from  J.P.  Roberts,  Fuel 
Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
Office  of  Nuclear  Materials  Safety  and 
Safeguards;  (Telephone:  (301)492-0608) 

Storage  casks  certified  in  the  future 
will  be  routinely  added  to  the  listing  in 
§72.214  through  rulemaking  procedures. 
Since  this  type  of  rulemaking  would 
neither  constitute  a  significant  question 
of  policy  nor  amend  10  CFR  Parts  0.  2,  7, 
8,  9  Subpart  C,  or  110,  the  Commission 
concludes  that  such  additions  to  §  72.214 
may  be  made  under  the  rulemaking 
authority  delegated  to  the  Executive 
Director  for  Operations.  Certificates  of 
Compliance  will  be  exhibited  in  a 
NUREG  report  issued  by  the  NMSS 
staff,  which  will  be  updated  as 
appropriate. 

During  review  for  the  cask  designs 
that  are  being  proposed  for  certification 
in  this  rulemaking,  the  NMSS  staff 
considered  compatibility  with 
transportation  to  and  disposal  at  DOE 


facilities  and  will  continue  to  do  so  for 
future  cask  approvals.  The  vendors  of 
these  casks  have  indicated  that  they  will 
apply  for  approval  of  their  casks  for 
spent  fuel  transportation.  Currently 
there  is  limited  knowledge  concerning 
specific  design  criteria  by  which  to 
design  storage  casks  for  minimizing  the 
handling  of  spent  fuel  between  the  time 
it  is  put  into  casks  for  storage  at  a 
reactor  site  and  the  time  it  will  be 
handled  for  storage  at  a  monitored 
retrievable  storage  facility  (MRS)  or 
disposal  at  a  geologic  repository. 
However,  the  staff  will  remain  in 
contact  with  DOE  and  will  assure,  to  the 
extent  practicable,  that  cask  designs 
incorporate  the  latest  design  criteria 
available  at  the  time  that  the  cask 
design  is  approved  or  certified. 

The  NRC  experience  in  the  review  of 
cask  design  and  fabrication,  and 
licensing  of  spent  fuel  storage 
installations  on  the  site  of  operating 
reactors,  has  been  documented  in  part 
by  publication  of  two  draft  regulatory 
guides.  In  April  of  1986,  two  draft 
regulatory  guides  entitled  "Standard 
Format  and  Content  for  the  Safety 
Analysis  Report  for  Onsite  Storage  of 
Spent  Fuel  Storage  Casks"  (Task 
number  CE-301)  and  "Standard  Format 
and  Content  for  a  Topical  Safety 
Analysis  Report  for  a  Dry  Spent  Fuel 
Storage  Cask"  (Task  number  CE-306) 
were  issued  for  public  comment.  These 
draft  guides  are  being  processed  and  the 
guide  under  task  number  CE-301  will 
become  Regulatory  Guide  3.82  and  the 
one  under  task  number  CE-302  will 
become  Regulatory  Guide  3.61.  Single 
copies  of  these  draft  guides  may  be 
obtained  from  W.R.  Pearson  Office  of 
Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (Telephone;  (301)  492-3764). 

The  passive  nature  of  dry  storage  of 
spent  fuel  in  casks  provides  operational 
benefits  attractive  to  potential  users. 
One  benefit  is  that  there  is  no  need  to 
provide  operating  systems  to  purify  and 
circulate  cooling  water  or  other  fluid. 
Another  benefit  is  that  the  potential  for 
corrosion  of  the  fuel  cladding  and 
reaction  with  the  fuel  is  reduced. 
because  an  inert  atmosphere  is  expected 
to  be  maintained  inside  dry  spent  fuel 
storage  casks.  Because  cooling  of  the 
spent  fuel  is  a  passive  activity,  active 
mechanisms,  such  as  pumps  and  fans, 
are  not  required.  Although  Part  72 
allows  storage  of  any  spent  fuel  over 
one  year  old.  (i.e..  one  year  since  the 
fuel  was  involved  in  a  sustained  nuclear 
chain  reaction),  it  is  anticipated  that 
most  spent  fuel  stored  in  casks  will  be 
five  years  old  or  more.  Because  of  the 
passive  nature  of  cask  cooling,  the 


storage  capacity  of  a  cask  is 
significantly  increased  as  the  spent  fuel 
is  aged,  especially  for  fuel  that  is  five 
years  old  or  more.  It  is  probable  that 
reactor  licensees  will  remove  the  older 
fuel  from  their  storage  pools  to  take 
advantage  of  this  additional  cask 
storage  capacity. 

As  a  result  of  the  above  discussion, 
the  Commission  believes  that  dry 
storage  of  spent  fuel  in  casks  approved 
by  the  Commission  will  provide 
adequate  protection  to  public  health  and 
safety  and  the  environment. 

Proposed  Rule 

The  General  License 

Under  this  proposed  rule,  a  general 
license  would  be  issued  to  holders  of 
nuclear  power  reactor  licenses  to  store 
spent  fuel  at  reactor  sites  in  casks 
approved  by  the  NRC.  The  Commission 
will  rely  on  dry  storage  of  spent  fuel  in 
casks  for  confinement  of  radioactive 
material  to  provide  adequate  protection 
of  public  health  and  safety  and  the 
environment.  A  power  reactor  license 
holder  would  have  to  notify  the 
Commission  before  storing  spent  fuel 
under  the  general  license  for  the  first 
time  and  register  use  of  each  cask  as  the 
spent  fuel  is  stored.  A  separate  record 
would  also  be  established  for  each  cask 
by  the  cask  vendor,  which  would  be 
transferred  to  and  be  maintained  by 
cask  users. 

The  reactor  license  holder  would  have 
to  ensure  that  the  storage  of  spent  fuel 
will  be  in  compliance  with  the 
conditions  of  the  cask  Certificate  of 
Compliance,  including  assurance  that 
site  parameters  and  other  design  bases 
are  within  the  envelope  of  the  values 
analyzed  in  the  cask  safety  analysis 
report.  Evaluations  would  also  have  to 
be  made  to  ensure  that  there  will  be  no 
changes  necessary  to  the  facility 
technical  specifications  and  that  there 
are  no  unresolved  safety  questions  in 
activities  involving  the  storage  casks. 
Procedures  and  criteria  in  10  CFR  50.59 
would  be  used  for  these  evaluations. 
These  types  of  evaluation  are  currently 
done  for  specific  licenses  issued  under 
Part  72.  Issues  related  to  systems  and 
components  used  both  for  reactor 
operations  and  spent  fuel  storage 
activities  would  be  included.  Most 
concerns  to  date  have  been  related  to 
control  of  heavy  loads  and  have  been 
accommodated.  If  there  is  a  safety 
problem  or  a  change  in  technical 
specifications  required,  and  the  reactor 
license  holder  wishes  to  store  spent  fuel 
under  the  general  license,  the  problem 
would  have  to  be  resolved  before 
storing  spent  fuel  under  the  general 
license  and  could  include  submittal  of 


an  application  for  license  amendment 
under  Part  50  if  necessary. 

Reactor  licensees  would  have  to 
review  their  quality  assurance  program, 
emergency  plan,  training  program,  and 
radiation  control  program  using 
procedures  in  §  50.59  and  modify  them 
as  may  be  necessary  to  cover  the 
activities  related  to  spent  fuel  storage 
under  the  general  license.  These  plans 
and  programs  are  in  effect  for  reactor 
operations  and  the  appropriate  existing 
plan  or  program  could  be  modified  or 
amended  to  cover  activities  related  to 
the  spent  fuel  storage. 

The  reactor  licensee  would  have  to 
conform  to  conditions  in  the  cask's 
Certificate  of  Compliance,  which 
includes  conducting  activities  according 
to  written  operating  procedures.  These 
operating  procedures  could  be 
developed  using  the  same  or  a  similar 
system  by  which  the  operating 
procedures  for  the  reactor  were 
developed. 

Instances  in  which  significant 
reductions  in  '.he  safety  effectiveness  of 
or  defects  in  casks  are  discovered  must 
be  reported  to  the  NRC.  Initial  reports 
would  be  submitted  under  10  CFR  50.72 
"Immediate  notification  requirements 
for  operating  nuclear  power  reactors."  A 
new  paragraph  would  be  added  to 
§  50.72(b)(2)  for  this  purpose.  A 
complete  written  report  would  be 
submitted  within  30  days. 

When  the  power  reactor  operating 
license  expiration  date  approaches,  the 
holder  of  the  hcense  must  take  some 
acfions.  Under  10  CFR  50,54(bb)  the 
reactor  license  holder  must  submit  a 
program  in  writing  to  the  Commission, 
no  later  than  five  years  prior  to  the 
license  expiration  date,  showing  how 
the  reactor  licensee  intends  to  manage 
and  provide  funding  for  the  management 
of  all  irradiated  fuel  on  the  reactor  site. 
This  program  would  have  to  include  the 
spent  fuel  stored  under  the  general 
license  proposed  in  this  rulemaking.  The 
reactor  licensee  will  also  have  to  decide 
whether  to  request  termination  of  the 
reactor  operating  license  under  10  CFR 
50.82.  If  the  reactor  license  holder 
decides  to  apply  for  termination  of  the 
license,  the  plan  submitted  with  the 
application  must  show  how  the  spent 
fuel  stored  under  this  general  license 
will  be  removed  from  the  site.  The  plan 
would  have  to  include  an  explanation  of 
when  and  how  the  spent  fuel  will  be 
moved,  unloaded,  and  shipped  prior  to 
starting  decommissioning  of  the 
equipment  needed  for  these  activities. 

In  part,  the  environmental  assessment 
for  this  rulemaking  relies  on  findings 
from  the  Waste  Confidence  Decision  (49 
FR  34658,  8/31/84),  in  which  the 


Commission  concluded  they  had 
confidence  that  there  would  be  no 
significant  environmental  impacts  from 
the  storage  of  spent  fuel  for  a  period  of 
30  years  beyond  the  expiration  date  of 
reactor  licenses.  Thus,  an  application  for 
reactor  license  termination  that 
proposes  a  decommissioning  period 
beyond  this  30-year  period  would  have 
to  contain  a  discussion  of  the 
environmental  impacts  from  storage  of 
the  spent  fuel  beyond  the  period 
analyzed  by  the  Commission.  The 
general  license  would  terminate 
automatically  when  the  spent  fuel  is 
removed  from  storage. 

Cask  Certification 

A  spent  fuel  storage  cask  will  be 
relied  on  to  provide  safe  confinement  of 
radioactive  material  independent  of  a 
nuclear  power  reactor's  site,  so  long  as 
conditions  of  the  Certificate  of 
Compliance  are  met.  The  storage  cask 
approval  program,  in  many  respects, 
will  be  analogous  to  that  now  conducted 
for  spent  fuel  casks  approved  for 
transportation  under  10  CFR  Part  71.  A 
cask  vendor  will  submit  a  safety 
analysis  report  showing  how  the  cask 
design,  fabrication,  and  testing  will 
ensure  adequate  protection  of  public 
health  and  safety.  Certificates  of 
Compliance  will  be  exhibited  in  a 
NUREG  report,  which  will  be  made 
available  to  the  public. 

Spent  fuel  is  now  temporarily  stored 
at  reactor  sites,  ISFSI,  and  elsewhere 
until  a  Department  of  Energy  monitored 
retrievable  storage  facility  or  high-level 
radioactive  waste  repository  is  ready. 
The  spent  fuel  will  then  be  shipped  to 
one  of  these  facilities.  Changes  in  the 
law  could  shift  the  Commission's 
policies  or  cause  a  change  in  its 
regulations.  It  appears  to  be  prudent  that 
cask  design  approvals,  i.e..  approval  of 
spent  fuel  cask  topical  safety  analysis 
reports  under  current  regulations:  or 
issuance  of  Certificates  of  Compliance 
under  the  proposed  regulation,  should 
be  for  a  limited  time  period.  Current 
regulations  limit  the  storage  of  spent 
fuel  in  an  ISFSI  to  20  years,  after  which 
the  license  may  be  renewed.  The 
Commission  believes  that  20-year 
increments  are  appropriate  for  such 
cask  design  approvals,  after  which 
designs  may  be  renewed. 

The  holder  of  the  cask  Certificate  of 
Compliance  (cask  vendor)  should  apply 
for  re-approval  of  a  storage  cask. 
Submittal  of  an  application  would  be 
made  17  years  after  the  initial  cask 
approval  date,  which  is  three  years  prior 
to  the  expiration  date  of  the  cask 
certificate,  to  allow  time  for  the  NRC 
staff  to  reevaluate  the  cask  safety  an  ) 
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reissue  the  Cask  certificate.  If  the  holder 

of  a  cask  certificate  goes  out  of  business 
or  will  not  submit  an  application  for 


approved  in  the  future  for  use  under  a 
general  license. 
NRC  costs  related  to  spent  fuel 


public  health  consequences  of  acts  of 
radiological  sabotage. 
The  NRC  has  carried  out  studies  to 
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against  a  simulated  storage  cask 
containing  spent  fuel  assemblies.  The 
amount  of  fuel  disrupted  was  measured. 
The  fraction  of  disrupted  material  of 


maintaining  records  of  transactions  and 
movements,  and  issuing  reports  of  its 
status  at  the  time  of  physical  inventory. 
Similar  rpqui-ements  fnr  MC&A  have 


The  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2,336  hours,  which  will  be 

primarilv  for  development  and  submittal 
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rcssue  the  Cask  certificate.  If  the  holder 

of  a  caslc  certificate  goes  out  of  business 
or  will  not  submit  an  application  for 
reapprovai  in  a  timely  manner  for  any 
rpason,  the  Commission  should  be 
notified  and  it  in  turn  would  notify  cask 
users.  In  any  case,  cask  users  would 
have  to  ensure  that  spent  fuel  is  stored 
in  casks  approved  by  the  N'RC.  Several 
cp'ions  would  be  available  to  licensees. 
If  a  cask  design  is  reapproved  under 
submittals  by  the  vendor,  the 
Commission  would  notify  all  users  and 
the  only  action  necessary  for  the  users 
would  be  to  update  the  cask  s  records  If 
the  cask  vendor  does  not  apply  for 
reapprovai.  for  whatever  reason,  the 
hcensee  would  be  notified  by  the 
Commission.  The  licensee  would  then 
ha\e  to  arrange  for  reapprovai  or 
remove  casks  from  service  as  their  20- 
\ear  approved  storage  life  expired.  This 
could  mean  removal  of  the  spent  fuel 
and  stonng  it  elsewhere. 

The  Com.Tiis5;on  believes  that  a 
prudent  concern  for  overall  activities 
related  to  the  back-end  of  the  LWR  fuel 
cycle  d'Ctates  that  consideration  should 
be  given  to  the  compat:l.ii!ity  of  spent 
fuel  storage  cask  designs  with  the 
transportation  of  the  spent  fuel  to  its 
ultimate  disposition  at  a  DOE  facility. 
Cask  designers  should  be  aware  of  DOE 
developments  and  plans  for 
transportation  of  spent  fuel  offsite  and 
should  design  spent  fuel  storage  casks, 
•o  the  extent  that  is  practicable  given 
the  inforTTiation  that  is  available  at  the 
time  that  the  cask  is  designed,  for 
com.patibility  with  future  disposition  of 
the  spent  fuel.  The  cask  designs  that  are 
included  in  this  rulemaking  comply  to 
the  extent  practicable  at  this  time.  The 
Commission  notes  that  the  vendors  of 
these  casks  have  indicated  their  intent 
to  pursue  certification  for  their  cask  as  a 
shipping  container  for  offsite 
'ransportation  under  10  CFR  Part  71. 
However,  spent  fuel  can  be  safely  off- 
liiaded  from  storage  casks  at  reactor 
Sites,  if  necessary,  at  the  end  of  the 
storage  period.  In  the  interest  of 
minimizing  overall  fuel  cycle  impacts 
the  Commission  encourages  storage 
cask  design  developments  that  would 
reduce  the  handling  of  spent  fuel. 

The  scope  of  this  rule  is  to  allow 
holders  of  nuclear  power  reactor 
licenses  to  store  spent  nuclear  fuel  at 
reactiir  sites  under  a  general  license 
using  certified  dry  storage  casks, 
because  use  of  these  casks  is  essentially 
independent  of  site  characteristics.  The 
Commission  has  evaluated  and 
approved,  in  specific  licenses  issued 
under  10  CFR  Part  72,  other  types  of  dry 
storage  modules.  These  methods  may  be 


approved  in  the  future  for  use  under  a 
general  license. 

NRG  costs  related  to  spent  fuel 
storage  cask  Certificates  of  Compliance, 
cask  fabrication  inspections,  and  onsite 
inspections  would  be  fully  recovered. 
The  schedule  of  fees  in  10  CFR  170.31 
would  be  revised  to  recover  these  costs. 

Safeguards 

Spent  fuel  removed  from  light  water 
reactors  contains  low  enriched  uranium. 
fission  products,  plutonium.  and  other 
transuranium  elements  (transuranics). 
Owing  to  the  special  nuclear  material  in 
spent  fuel,  safeguards  for  an 
independent  spent  fuel  storage 
installation  must  protect  against  theft 
and  radiological  sabotage  and  must 
provide  for  material  accountability.  The 
requirements  for  physical  protection  are 
set  forth  in  proposed  §  72.212.  No 
specific  requirements  for  material 
control  and  accounting  are  being  added 
because  existing  requirements  in  Parts 
72  and  50  are  adequate. 

The  theft  issue  arises  mainly  from  the 
plutonium  component  of  the  spent  fuel. 
Plutonium,  when  separated  from  other 
substances,  can  be  used  in  the 
construction  of  nuclear  explosive 
devices  and  therefore  must  be  provided 
with  a  high  level  of  physical  protection. 
However,  the  plutonium  contained  in 
spent  fuel  is  not  readily  separable  from 
the  highly  radioactive  fission  products 
and  other  transuranics  and  for  that 
reason  is  not  considered  a  highly 
attractive  material  for  theft.  Moreover, 
the  massive  construction  of  casks 
significantly  complicates  theft  scenarios. 
For  these  reasons  no  specific  safeguards 
measures  to  protect  against  theft  are 
proposed  other  than  maintaining 
accounting  records  and  conducting 
periodic  inventories  of  the  special 
nuclear  material  contained  in  the  spent 
fuel. 

Safeguards  measures  should  be 
consistent  with  existing  site  provisions 
against  potential  radiological  sabotage. 
The  term  "radiological  sabotage"  is 
defined  in  10  CFR  Part  73  and  means 
any  deliberate  act  directed  against  a 
plant  or  transport  vehicle  and  cask  in 
which  an  activity  licensed  under  NRG 
regulations  is  conducted,  or  against  a 
component  of  a  plant  or  transport 
vehicle  and  cask  which  could  directly  or 
indirectly  endanger  the  public  health 
and  safety  by  exposure  to  radiation. 

In  assessing  the  probability  and 
consequences  of  radiological  sabotage, 
the  NRG  considers:  (1)  The  threat  to 
storage  facilities:  (2)  the  response  of 
typical  storage  casks  or  vaults  and  their 
contained  spent  fuel  to  postulated  acts 
of  radiological  sabotage;  and  (3)  the 


public  health  consequences  of  acts  of 
radiological  sabotage. 

The  NRG  has  carried  out  studies  to 
develop  information  about  possible 
adversary  groups  which  might  pose  a 
threat  to  licensed  nuclear  facilities.  The 
results  of  these  studies  are  published  in 
NUREG-0459,  "Generic  Adversary 
Characteristics — Summary  Report" 
(March  1979)  and  NUREG-0703, 
"Potential  Threat  to  Licensed  Nuclear 
Activities  from  Insiders"  (July  1980). 
Actions  against  facilities  were  found  to 
be  limited  to  a  number  of  low 
consequence  activities  and  harassments, 
such  as  hoax  bomb  threats,  vandalism, 
radiopharmaceutical  thefts,  and  firearms 
discharges.  The  list  of  actions  is  updated 
annually  in  a  NL'REG-0525,  "Safeguards 
Summary  Event  List"  (July  1987).  None 
of  the  actions  have  affected  spent  fuel 
containment  and,  thus,  have  not  caused 
any  radiological  health  hazards. 

In  addition,  the  NRC  staff  regularly 
consults  with  law  enforcement  agencies 
and  intelligence-gathering  agencies  to 
obtain  their  views  concerning  the 
possible  existence  of  adversary  groups 
interested  in  radiological  sabotage  of 
commercial  nuclear  facilities.  None  of 
the  information  the  staff  has  collected 
confirms  the  presence  of  an  identifiable 
domestic  threat  to  dry  storage  facilities 
or  to  other  components  of  nuclear 
facilities. 

Despite  the  absence  of  an  identified 
domestic  threat,  the  NRC  has  considered 
it  prudent  to  study  the  response  of 
loaded  casks  to  a  range  of  sabotage 
scenarios.  The  study  is  classified. 
However,  an  overview  of  the  study  is 
provided  in  the  following  paragraphs. 

Being  highly  radioactive,  spent  fuel 
requires  heavy  shielding  for  safe 
storage.  Typical  movable  storage  casks 
are  of  metal  or  concrete,  weigh  100  tons, 
and  have  wall  thickness  from  10  to  16 
inches  of  metal  or  30  inches  of  concrete. 
The  structural  materials  and  dimensions 
enable  the  casks  and  vaults  to 
withstand  attack  by  small  arms  fire, 
pyrotechnics,  mechanical  aids,  high 
velocity  objects,  and  most  forms  of 
explosives  without  release  of  spent  fuel. 
After  considering  various  technical 
approaches  to  radiological  sabotage,  the 
,NRC  concluded  that  radiological 
sabotage,  to  be  successful,  would  have 
to  be  carried  out  with  the  aid  of  a  large 
quantity  of  explosives. 

The  consequences  to  the  public  health 
and  safety  would  stem  almost 
exclusively  from  the  fraction  of  the 
release  that  is  composed  of  respirable 
particles.  In  an  NRC  study,  an 
experiment  was  carried  out  to  evaluate 
the  effects  of  a  very  severe,  perfectly 
executed  explosive  sabotage  scenario 


against  a  simulated  storage  cask 
containing  spent  fuel  assemblies.  The 
amount  of  fuel  disrupted  was  measured. 
The  fraction  of  disrupted  material  of 
respirable  dimensions  (0.005'V,)  had  been 
determined  in  a  previous  experiment. 
From  this  information,  an  estimate  of  the 
airborne,  respirable  release  was  made, 
and  the  dose  as  a  function  of  range  and 
other  variables  was  calculated.  In  a 
typical  situation,  for  an  individual  at  the 
boundary  of  the  reactor  site  (taken  as 
100  meters  from  the  location  of  the 
release)  and  in  the  center  of  the  airborne 
plume,  the  whole-body  dose  was 
calculated  to  be  1  rem  and  the  50-year 
dose  commitment  (to  the  lung,  which  is 
the  most  sensitive  organ)  was  calculated 
to  be  2  rem.  Doses  higher  or  lower  can 
be  obtained  depending  on  the  variables 
used  in  the  calculation.  Variables 
include  the  meteorological  conditions, 
the  age  and  burn-up  of  the  fuel,  the  heat- 
induced  buoyancy  of  the  airborne 
release,  the  range  to  the  affected 
individual,  and  the  explosive  scenario 
assumed. 

Although  the  experiment  and 
calculations  carried  out  lead  to  a 
conclusion  of  low  public  health 
consequences,  there  are  limitations  that 
must  be  taken  into  account.  In 
particular,  consequence  mocieling 
assumptions  more  severe  than  those  in 
the  foregoing  calculation  are  possible  if 
unconstrained  sabotage  resources  or 
protracted  loss  of  control  of  the  storage 
site  are  allowed.  For  that  reason. 
protection  requirements  are  proposed  to 
provide  for  (1)  early  detection  of 
malevolent  moves  against  the  storage 
site,  and  (2)  a  means  to  quickly  summon 
response  resources  to  assure  against 
protracted  loss  of  control  of  the  site. 

The  prop(isod  requirements  comprise 
a  subset  of  the  overall  protection 
requirements  currently  in  force  at  every 
operating  nuclear  power  reactor. 
Inasmuch  as  the  security  force  at  each 
reactor  is  thoroughly  familiar  with 
requirements  similar  to  those  proposed 
and  has  years  of  experience  in  carrying 
them  out,  the  NRC  concludes  that  the 
requirements  can  be  successfully 
imposed  through  a  general  license  for 
storage  of  spent  fuel  in  NRC-approved 
casks  without  the  need  for  advanced 
NRC  review  and  approval  of  a  physical 
security  plan  or  other  site-specific 
documents  before  the  reactor  licensee 
implements  the  requirements. 

Material  control  and  accounting 
(MC&A)  requirements  are  designed  to 
protect  against  the  undetected  loss  of 
the  special  nuclear  material  in  spent  fuel 
by  maintaining  vigilance  over  the 
material,  tracking  its  movement  and 
location,  monitoring  its  inventory  status, 


maintaining  records  of  transactions  and 
movements,  and  issuing  reports  of  its 
status  at  the  time  of  physical  inventory. 
Similar  requirements  for  MC&A  have 
been  applied  to  power  reactors,  to  spent 
fuel  storage  at  independent  spent  fuel 
storage  installations,  and  to  operations 
at  certain  other  classes  of  fuel  cycle 
facilities  without  requiring  the  licensee 
to  submit  a  plan  to  document  how 
compliance  will  be  achieved.  In  these 
situations  the  requirements  have  been 
found  to  be  sufficient.  For  these  reasons, 
it  is  concluded  that  the  MG&A 
requirements  for  the  dry  storage  of  spent 
fuel  at  power  reactors  can  be  handled 
under  a  general  license. 

A  minor  editorial  change  to  §  72.30(b) 
is  also  proposed  to  make  clear  that  a 
decommissioning  funding  plan  is  an 
integral  part  of  an  applicant's  proposed 
decommissioning  plan. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required.  The  rule  is  mainly 
administrative  in  nature  and  would  not 
change  safety  requirements,  which  could 
have  significant  environmental  impacts. 
The  proposed  rule  would  provide  for 
power  reactor  licensees  to  store  spent 
fuel  in  casks  approved  by  NRC  at 
reactor  sites  without  additional  site- 
specific  approvals  by  the  Commission.  It 
would  set  forth  conditions  of  a  general 
license  for  the  spent  fuel  storage  and 
procedures  and  criteria  for  obtaining 
storage  cask  approval.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRG  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Lower  Level.  Single  copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  from  W.R.  Pearson,  Office  of 
Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555:  Telephone:  (301)  492-3764. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 


The  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2,336  hours,  which  will  be 
primarily  for  development  and  submittal 
of  a  safety  analysis  report  (SAR)  by 
spent  fuel  storage  cask  vendors.  Review 
and  approval  of  an  SAR  is  necessary  in 
order  to  obtain  a  Certificate  of 
Compliance  for  a  cask  design  from  NRC, 
A  Certificate  of  Compliance  is  required 
for  each  cask  design  before  these  casks 
can  be  used  for  spent  fuel  storage  under 
the  general  license  in  this  rule. 
Responses  required  from  power  reactor 
licensees  undeHhis  rule  would  be  initial 
notification  for  use  of  the  general  license 
and  submittal  of  a  notice  when  each 
cask  is  stored.  Thus,  no  significant 
reporting  burden  is  anticipated  for  these 
licensees.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Records  and  Reports  Management 
Branch,  Mail  Stop  P-530,  Division  of 
Information  Support  Services.  Office  of 
Information  Resources  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555:  and  to  the 
Paperwork  Reduction  Project  (3150- 
0132),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
preliminary  regulatory  analysis  on  this 
proposed  rule.  The  analysis  examines 
the  benefits  and  impacts  considered  by 
the  Commission.  The  Preliminary 
Regulatory  Analysis  is  available  for 
inspection  in  the  NRG  Public  Document 
Room,  2120  L  Street  NW..  Washington, 
DC,  Lower  Level.  Single  copies  may  be 
obtained  from  W.R.  Pearson,  Office  of 
Nuclear  Regulatory  Research.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  Telephone:  (301)492-3764. 

The  Commission  requests  public 
comments  on  the  preliminary  regulatory 
analysis,  which  may  be  submitted  to  the 
NRC  as  indicated  under  the 
ADDRESSES  heading. 

Regulatory  Flexibility  Act  Ccrtincation 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605ib)). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  licensees  owning  and 
operating  nuclear  power  reactors.  The 
owners  of  nuclear  power  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  section 
601(3)  of  the  Regulatory  Flexibility  Act. 
15  U.S.C.  632,  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
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by  the  Small  Business  .Administration  at      U  S.C.  loisi.  10152. 10153. 10155. 10157,  lOiai, 
13  CFR  Part  121.  10168), 

Section  72.44[g)  also  issued  under  sees. 
Bdckfit  Analysis  i  I42(bl  and  148(cl.  (dl.  Pub.  L.  100-203. 101 


3.  New  Subpart  K  and  Subpart  L  are 
ridded  to  read  as  follows: 
Subpart  K— General  License  for  Storage  of 
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regional  office  listed  in  Appendix  D  to 
Part  20. 
(li)  Register  use  of  each  cask  with  the 

Nuclear  Reeulatorv  Commission  no  later 


expanded  or  new  protected  areas  added 
for  the  purpose  of  storage  of  spent  fuel 
in  accordance  with  this  general  license. 

riiil   WrtllAM  i  Vic  ♦  ^  n  r1  inn    onii 


;,  :'2  2  1  ■!     List  0'  apfjrovf 
storage  ca&k». 


sppnt  fuel 


The  following  casks  have  been 
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by  the  Small  Business  Administration  at 
13  CFR  P  irt  121. 

DackFit  .-Xnalysis 

The  \RC  has  determined  that  the 
backFit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and  thus,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  §  50.109(a)(1). 


List  of  Subjects 

10  CFR  Part  50 


I 


Antitrust.  Classified  information.  Fire 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Penalty, 
Radiation  protection.  Reactor  siting 
cr.tf  na.  and  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  -J 

Manpower  traming  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel. 

10  CFR  Part  ITO 

Byproduct  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalty.  Source  material. 
Special  nuclear  material. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Waste  Policy  Act 
of  1982,  and  5  U.S.C.  552  and  553,  the 
\RC  is  proposins  to  adopt  the  following 
revisions  to  10  CFR  Part  72  and 
conforming  amendments  to  10  CFR  Parts 
50  and  170 

PART  72-LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62,  63,  65.  69,  81, 
161.  182.  183.  184.  186.  187,  189.  68  Stat.  929. 
930.  932.  933.  934.  935.  948.  953  954.  955.  as 
amended,  sec.  234.  83  Stat.  444.  as  amended 
(42  U  S.C.  2071,  2073.  2077.  2092.  2093.  2095. 
"MCJ.  2111,  2201.  2232.  2233.  2234.  2236.  2237. 
2238.  2282);  sec.  274.  Pub.  L.  86-373.  73  Stat. 
688.  as  amended  (42  U.S.C.  2021):  sec.  201.  as 
amended.  202.  206,  88  Stat.  1242.  as  amended. 
1244. 1246  (42  U.S.C  5841.  5842.  5846);  Pub.  L. 
95-Wl.  sec.  10.  92  Slat.  2951  (42  U.S.C.  5851): 
sec.  102.  Pub.  L.  91-190.  83  Stat.  853  (42  U.S.C. 
4332);  sees.  131. 132. 133. 135. 137. 141.  Pub.  L. 
9r-»25.  96  Stat.  2229.  2230.  2232.  2241,  sec. 
148.  Pub.  L.  100-203. 101  Slat.  1330-235  (42 


U  S.C.  10151, 10152,  10153, 10155, 10157, 10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C.  10162(b), 
10168(c)(d)).  Section  72.46  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C.  2239);  sec.  134, 
Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C.  10154). 
Section  72.96(d)  also  issued  under  sec.  145(g), 
Pub.  L  100-203, 101  Slat.  1330-235  (42  U.S.C. 
10165(g)).  Subpart )  also  issued  under  sees. 
2(2),  2(15),  2(19),  117(a),  141(h),  Pub.  L  97-425. 
96  Stat.  2202,  2203,  2204.  2222.  2244  (42  U.S.C. 
10101. 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  96  Stat.  2230 
(42  U.S.C.  10153)  and  218(a).  96  Stat.  2252  (42 
U.S.C.  10198). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §§  72.6,  72.22, 
72.24,  72.26,  72.28(d).  72.30,  72.32.  72.44(a), 
(b)(1),  (4),  (5),  (c),  (d)(1),  (2),  (e),  (f),  72.48(a). 
72.50(a),  72.52(b),  72.72(b),  (c),  72.74(a).  (b), 
72.76,  72.78,  72.104,  72.106,  72.120,  72.122, 
72.124,  72.126,  72.128,  72.130,  72.140(b),  (c), 
72.148,  72.154,  72.156,  72.160,  72.166.  72.168. 
72.170.  72.172.  72.176.  72.180.  72.184,  72.186  are 
issued  under  sec.  161b,  68  Stal.  948.  as 
amended  (42  U.S.C  2201(b));  §§  72.10(a).  (e), 
72.22,  72.24,  72.26,  72.28,  72.30,  72.32, 
72.44(a),(b)(l),  (4),  (5),  (c),  (d)(1).  (2).  (e).  (H. 
72,48(a),  72.50(a),  72.52(b),  72.90{aHd).  (f). 
72.92,  72.94,  72.98.  72.100.  72.102(c).  (d).  (f). 
72.104,  72.106,  72.120.  72.122.  72.124,  72.128, 
72.128.  72.130,  72.140(b),  (c),  72.142.  72.144, 
72.146.  72.148,  72.150,  72.152.  72.154,  72.156, 
72.158.  72.160.  72.162.  72.164.  72.166.  72.168, 
72.170,  72.172,  72.176,  72.180,  72.182,  72.184, 
72.186,  72.190.  72.192.  72.194  are  issued  under 
sec.  161  i,  68  Slat.  949.  as  amended  (42  U.S.C. 
2201(i)):  and  SS  72.10(e).  72.11,  72.16.  72.22. 
72.24,  72.26.  72.28.  72.30.  72.32,  72.44(b)(3), 
(c)(5),  (d)(3),  (e),  (f),  72.48(b),  (c),  72.50(b), 
72.54(a),  (b),  (c),  72.56.  72.70.  72.72.  72.74(a), 
(b),  72.76(a),  72.78(a),  72.80.  72.82.  72.92(b), 
72.94(b),  72.140(b),  (c),  (d),  72.144(a),  72.148. 
72.148,  72.150,  72.152,  72.154(a),  (b),  72.156, 
72.160,  72.162,  72.168,  72.170,  72.172,  72.174, 
72.176,  72.180.  72.184,  72.186,  72.192.  72.212(b), 
72.216,  72.218,  72.230.  72.234(e)  and  (g)  are 
issued  under  sec.  161o,  68  Stat.  950.  as 
amended  (42  U.S.C  2201  (o)). 

2.  In  §72.30,  paragraph  (b)  is  revised  to 
read  as  follows: 

^  72.30     Decommissioning  planning, 
including  financing  and  recordkeeping. 


(b)  The  proposed  decommissioning 
plan  must  also  include  a 
decommissioning  funding  plan 
containing  information  on  how 
reasonable  assurance  will  be  provided 
that  funds  will  be  available  to 
decommission  the  ISFSI  or  MRS.  This 
information  must  include  a  cost  estimate 
for  decommissioning  and  a  description 
of  the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (c)  of 
this  section,  including  means  of 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  ISFSI  or  MRS. 


3.  New  Subpart  K  and  Subpart  L  are 

eidded  to  read  as  fuHows; 

Subpart  K— General  License  for  Storage  of 
Spent  Fuel  at  Power  Reactor  Sites 

Sec. 

72.210    General  license  issued. 

72.212    Conditions  of  general  license  issued 

under  §72.210. 
72.214    List  of  approved  spent  fuel  storage 

casks. 
72.216     Reports. 
72.218    Termination  of  licenses. 
72.220     Violations. 

Subpart  L— Approval  of  Spent  Fuel  Storage 
Casks 

72.230    Procedures  for  spent  fuel  storage 

cask  submittals. 
72.232    Inspection  and  tests. 
72.234     Conditions  of  approval. 
72.236     Specific  criteria  for  spent  fuel  storage 

cask  approval, 
72.238    Issuance  of  an  NRC  Certificate  of 

Compliance. 
72.240    Conditions  for  spent  fuel  storage 

cask  reapproval. 

Subpart  K— General  License  for 
Storage  of  Spent  Fuel  at  Power 
Reactor  Sites 

§72.210    General  license  issued. 

A  general  license  is  hereby  issued  for 
the  storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  at  power  reactor  sites  to 
persons  authorized  to  operate  nuclear 
power  reactors  under  Part  50  of  this 
chapter. 

§  72.212    Conditions  of  general  license 
issued  under  §  72.210. 

(a ill)  The  general  license  is  limjted  to 
storage  of  spent  fuel  in  casks  approved 
under  the  provisions  of  this  part. 

(2)  The  general  license  for  the  storage 
of  spent  fuel  in  each  cask  fabricated 
under  a  Certificate  of  Compliance  shall 
terminate  20  years  after  the  date  that  the 
cask  is  first  used  by  the  licensee  to  store 
spent  fuel,  unless  the  cask  model  is 
reapproved  in  which  case  the  general 
license  shall  terminate  on  the  revised 
certification  date.  In  the  event  that  a 
cask  vendor  does  not  apply  for  a  cask 
model  reapproval  under  §  72.240.  any 
user  or  user  representative  may  apply 
for  cask  reapproval. 

(b)  The  general  licensee  shall: 

(l)(i)  Notify  the  .Nuclear  Regulatory 
Commission  under  §  72.4  at  least  90 
days  prior  to  first  storage  of  spent  fuel 
under  the  general  license.  The  notice 
may  be  in  the  form  of  a  letter,  but  must 
contain  the  licensees  name,  address, 
reactor  license  number  (s),  and  the  name 
and  means  of  contacting  a  person  for 
additional  information,  A  copy  of  the 
submittal  must  be  sent  to  the 
Administrator  of  the  appropriate 
Nuclear  Regulatory  Commission 


regional  office  listed  in  Appendix  D  to 
Part  20, 

(li)  Register  use  of  each  cask  with  the 
Nuclear  Regulatory  Commission  no  later 
than  30  days  after  using  the  cask  to 
store  spent  fuel.  This  registration  may 
be  accomplished  by  submitting  a  letter 
containing  the  following  information;  the 
licensee's  name  and  address,  the 
licensee's  reactor  license  number(s),  the 
name  and  title  of  a  person  who  can  be 
contacted  for  additional  information,  the 
cask  certificate  or  model  number,  and 
the  cask  identification  number. 
Submittals  must  be  in  accordance  with 
the  instructions  contained  in  §  72.4  of 
this  part,  A  copy  of  each  submittal  must 
be  sent  to  the  Adm.inistrator  of  the 
appropriate  Nuclear  Regulatory 
Commission  regional  office  listed  in 
Appendix  D  to  Part  20. 

(2)  Perform  written  evaluations 
showing  that  conditions  set  forth  in  the 
Certificate  of  Compliance  are  met  for 
the  anticipated  total  number  of  casks  to 
be  used  for  storage.  The  licensee  shall 
also  show  that  cask  storage  pads  and 
areas  are  designed  to  adequately 
support  the  static  load  of  the  stored 
casks.  Evaluations  must  show  that  the 
requirements  of  §  72.104  of  this  part  are 
met.  A  copy  of  this  record  must  be 
retained  until  spent  fuel  is  no  longer 
stored  under  the  general  license  issued 
under  §  72.210. 

(3]  Review  the  approved  Safety 
yXnalysis  Report  (SAR)  referenced  in  the 
Certificate  of  Compliance  and  the 
related  NRC  Safety  Evaluation  Report  to 
determine  that  the  licensee's  applical)le 
site  parameters  are  enveloped  by  the 
cask  design  capabilities  considered  in 
these  reports.  The  results  of  this  review 
should  be  documented  in  the  evaluation 
made  in  paragraph  (b)(2)  of  this  section. 

(4)  Pursuant  to  §  50.59  of  this  chapter, 
determine  whether  activities  under  this 
general  license  involve  any  unreviewed 
safety  question  or  change  m  the  facility 
technical  specifications. 

(5)  Protect  the  spent  fuel  against  the 
design  basis  threat  of  radiological 
sabotage  in  accordance  with  the 
licensee's  physical  security  plan 
approved  in  accordance  with  §  73.55  of 
this  chapter,  with  the  following 
additional  conditions  and  exceptions: 

(i)  The  physical  security  organization 
and  program  must  be  modified  as 
necessary  to  assure  that  actixities 
conducted  under  this  general  license  do 
not  decrease  the  effectiveness  of  the 
protection  of  vital  equipment  in 
accordance  with  §  73.55  of  this  chapter 

(ii)  Storage  of  spent  fuel  must  be 
within  a  protected  area,  in  accordance 
with  §  73, 55(c)  of  this  chapter,  but  need 
not  be  within  a  separate  vital  area. 
Existing  protected  areas  may  be 


expanded  or  new  protected  areas  added 
for  the  purpose  of  storage  of  spent  fuel 
in  accordance  with  this  general  license. 

(iii)  Notwithstanding  any 
requirements  of  the  licensee's  approved 
security  plan,  the  observational 
capability  required  by  §  73.55(h)(6)  of 
this  chapter  may  be  provided  by  a  guard 
or  watchman  in  lieu  of  closed  circuit 
television  for  protection  of  spent  fuel 
under  the  provisions  of  this  general 
license. 

(iv)  For  the  purposes  of  this  general 
license,  the  licensee  is  exempt  from 
§  73.55(h)  (4)(iii)(A)  and  (5)  of  this 
chapter. 

(6)  Pursuant  to  the  procedures  in 
§  50.59  of  this  chapter,  review  the 
reactor  emergency  plan,  quality 
assurance  program,  training  program, 
and  radiation  protection  program  and 
modify  them  as  necessary  for  activities 
related  to  storage  of  spent  fuel  under  the 
general  license. 

(7)  Maintain  a  copy  of  the  Certificate 
of  Compliance  and  documents 
referenced  in  the  certificate  for  each 
model  of  cask  used  for  storage  of  spent 
fuel,  until  use  of  the  cask  model  is 
discontinued.  The  licensee  shall  comply 
with  the  terms  and  conditions  of  the 
certificate. 

(8)(i)  Maintain  the  record  provided  by 
the  cask  supplier  for  each  cask  that 
shows: 

(A)  The  NRC  Certificate  of 
Compliance  number; 

(B)  The  name  and  address  of  the  cask 
vendor/lessor; 

(C)  The  listing  of  spent  fuel  stored  in 
the  cask:  and 

(D)  Any  maintenance  performed  on 
the  cask. 

(ii)  This  record  must  include  sufficient 
information  to  furnish  documentary 
evidence  that  any  testing  and 
maintenance  of  the  cask  has  been 
conducted  under  an  approved  quality 
assurance  program, 

(iii)  In  the  event  that  a  cask  is  sold, 
leased,  loaned,  or  otherwise  transferred, 
this  record  must  also  be  transferred  to 
and  must  be  accurately  maintained  by 
the  new  registered  user.  This  record 
must  be  maintained  by  the  current  cask 
user  during  the  period  that  the  cask  is 
used  for  storage  of  spent  fuel  and 
retained  by  the  last  user  until 
decommissioning  of  the  cask  is 
complete. 

(9)  Conduct  activities  related  to 
storage  of  spent  fuel  under  this  general 
license  in  accordance  with  written 
procedures, 

(10)  On  reasonable  notice,  make 
records  available  to  the  Commission  for 
inspection. 


5  ■^2  214     List  0'  app'^ovpc  spent  fuel 
storage  casks. 

The  following  casks  have  been 
reviewed  and  evaluated  by  the 
Commission  and  are  approved  for 
storage  of  spent  fuel  under  the 
conditions  specified  in  their  Certificates 
of  Compliance.  Certificates  of 
Compliance  are  available  for  inspection 
and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room  at 
2120  L  Street  NW.,  Washington.  DC. 
Lower  Level. 

Certificate  Number  1000. 

SAR  Submitted  by:  General  Nuclear 
Systems,  Inc. 

SAR  Title:  'Topical  Safety  Analysts  Report 
for  the  Castor  V/21  Cask  Independent  Spent 
Fuel  Storage  Installation  (Dry  Storage) 
(TSAR)". 

Docket  Number  72-1000. 

Certification  Expiration  Date: ,  2009 

Model  Number  CASTOR  V/21. 

Certificate  Number  1001. 

SAR  Submitted  by:  Weslinghouse  Electric 
Corporation. 

SAR  Title:  Topical  Safely  Analysis  Report 
For  The  MC-10  Cask  Independeni  Spent  Fuel 
Storage  Installation  (Dry  Storage). 

Docket  Number  72-1001. 

Certification  Expiration  Date: .  2009 

Model  Number  MC-10. 

Certificate  Number  1002. 

SAR  Submitted  by:  Nuclear  Assurance 
Corporation. 

SAR  Title:  Topica'  Safety  Analysis  Report 
For  The  NAC  Storage/  Transportation  Cask 
Independeni  Spent  Fuel  Storage  Installation 
(Dry  Storage). 

Docket  Number  72-1002. 

Certificate  Expiration  Date: ,  2009 . 

Model  Number  NAC  S/T. 

Certificate  Number  1003. 

SAR  Submitted  by:  Nuclear  Assurance 
Corporation. 

SAR  Title:  Topical  Safely  Analysis  Report 
For  The  NAC  Storage/  Transportation  Cask 
Containing  Consolidated  Fuel  For  Use  al  an 
Independent  Spent  Fuel  Storage  Installation 
(Dry  Storage). 

Docket  Number  72-1003. 

Certificate  Expiration  Date: .  2009. 

Model  Number  NAC-C28  S/T. 

§  72.216    Reports. 

(a)  The  licensee  shall  make  an  initial 
report  under  §  50.72(b)(2)(vii)  of  this 
chapter  of  any; 

(1)  Defect  with  safely  significance 
discovered  in  any  spent  fuel  storage 
cask  system  or  component  important  to 
safety;  and 

(2)  Instance  in  which  there  is  a 
significant  reduction  in  the  effectiveness 
of  any  spent  fuel  storage  cask 
confinement  system  during  use. 

(b)  A  written  report,  including  a 
description  of  the  means  employed  to 
repair  any  defects  or  damage  and 
prevent  recurrence,  must  be  submitted 
in  accordance  with  §  72.4  within  30 


19386 
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da\  s  \  copy  of  the  written  report  must 

be  se-t  '.0  the  Administrator  of  the 
apprr  priate  Nuclear  Regulatory 


-.r^   miimna 


I  rtffiro  ohntA/n  in 


contained  in  §  72.4.  A  copy  of  the 
Certificate  of  Compliance  issued  by  die 
NRC  for  the  cask,  and  drawings  and 
nthpr  rlnr.iimpnls  referenced  in  the 


repaired  in  accordance  with  a  quality 
assurance  program  accepted  by  NRC; 

(vii)  Certification  that  inspections 
required  bv  §  72.236(j)  were  performed 


Federal  Register  /  Vol.  54.  No.  86  /  Friday.  May  5.  1989  /  Proposed  Rules 


19387 


wet  or  dry  spent  fuel  loading  and 
unloading  facilities 

(i)  Casks  must  be  designed  to 
facilitate  decontamination  to  the  extent 


systems  and  components  important  to 

safety, 

PART  50— DOMESTIC  LICENSING  OF 

DO/^fMlr^TIOkl    Akin    IITII    l-JATIrtll 


PART  170-FEES  FOR  FACILITIES 
AND  MATERIALS  LICENSES  AND 
OTHER  REGULATORY  SERVICES 
UNDER  THE  ATOMIC  FNnnv  ACT  OF 


I 
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;  lis? 


ddv  s  .-\  copy  of  ("e  -.vritfen  report  must 
be  sp"^  to  the  Adminislrator  of  the 
apprrpriate  Nuclear  Regulatory 
Commission  regional  office  shown  in 
.Arp"''.i!:x  D  '0  Part  20  of  this  chapter. 

§  72.2 1 8    Termination  of  llcen«««. 

(a)  Th-j  .",'_•, :i.:d;;'n  regarding  planning 
for  the  management  of  all  spent  fuel  at 
the  reactor  required  by  S  50.54(bb)  of 
this  chapter  must  include  a  plan  for 
removal  of  the  spent  fuel  stored  under 
this  general  license  from  the  reactor  site. 
The  plan  must  show  how  the  spent  fuel 
will  be  managed  before  starting  to 
decommission  systems  and  components 
needed  for  moving,  unloading,  and 
shipping  this  spent  fuel. 

(b)  Spent  fuel  previously  stored  may 
continue  to  be  stored  under  this  general 
license  during  decommissioning  after 
submission  of  an  application  for 
termination  of  the  reactor  operating 
license  under  §  50.82  of  this  chapter.  An 
application  for  termination  of  the 
redctor  operating  license  submitted 
under  §  50.82  of  this  chapter  must, 
however,  contain  a  description  of  how 
the  spent  fuel  stored  under  this  general 
license  will  be  removed  from  the  reactor 
site.  If  the  decommissioning  alternative 
selected  under  §  50.82  is  likely  to  extend 
beyond  30  years  after  the  normal  term  of 
the  reactor  operating  license,  the 
licensee  shall  include  in  the  application 
d  discussion  of  incremental 
environmental  impacts  of  the  extended 
sp.;nt  fuel  storage. 

(c)  The  reactor  hcensee  shall  send  a 
copy  of  submittals  under  iS  72.218  (a) 
and  (b)  to  the  .Administrator  of  the 
appropriate  Nuclear  Regulatory 
Commission  regional  office  shown  in 
Apperdx  D  *o  Part  20  of  this  Chapter. 

§  72.220    Violations. 

Storage  of  spent  fuel  under  a  general 
license  may  be  halted  or  terminated 
und»r  §  '2'84 

Subpart  L— Approval  of  Spent  Fuel 
Storage  Casks 

5  72.230    Procedures  for  «pepf  fuel 
storage  cask  submittals. 

'  ij  .An  appi.ca'ion  must  be  submitted 
in  accordance  with  the  instructions 
contained  in  $  72.4.  A  safety  analysis 
report  describing  the  proposed  cask 
design  and  how  the  cask  should  be  used 
to  store  spent  fuel  safely  must  be 
included  with  the  application. 

(hi  Casks  that  have  been  certified  for 
transportation  of  spent  fuel  under  Part 
71  uf  this  chapter  may  be  approved  for 
storage  of  spent  fuel  under  this  subpart. 
An  application  must  be  submitted  in 
accordance  with  the  instructions 


contained  in  §  72.4.  A  copy  of  the 
Certificate  of  Compliance  issued  by  the 
NRC  for  the  cask,  and  drawings  and 
other  documents  referenced  in  the 
certificate,  must  be  included  with  the 
application.  A  safety  analysis  report 
showing  that  the  cask  is  suitable  for 
storage  of  spent  fuel  for  a  period  of  at 
least  20  years  must  also  be  included. 

(c)  Public  inspection.  An  application 
for  the  approval  of  a  cask  for  storage  of 
spent  fuel  may  be  made  available  for 
public  inspection  under  S  72.20. 

(d)  Fees.  Fees  for  review  and 
evaluation  related  to  issuance  of  a  spent 
fuel  storage  cask  Certificate  of 
Compliance,  inspections  related  to  spent 
fuel  storage  in  approved  casks  on 
reactor  sites,  and  vendor  inspection  of 
dry  storage  casks  are  those  shown  in 

§  170.31  of  this  chapter. 

§  72.232    Inspection  and  tests. 

(a)  The  applicant  shall  permit,  and 
make  provisions  for,  the  Commission  to 
inspect  at  reasonable  times  the  premises 
and  facilities  at  which  a  spent  fuel 
storage  cask  is  fabricated  and  tested. 

(b)  The  applicant  shall  perform,  and 
make  provisions  that  permit  the 
Commission  to  perform,  tests  that  the 
Commission  deems  necessary  or 
appropriate  for  the  administration  of  the 
regulations  in  this  part. 

(c)  The  applicant  shall  submit  a 
notification  under  S  72.4  at  least  45  days 
prior  to  starting  fabrication  of  the  first 
spent  fuel  storage  cask  under  a 
Certificate  of  Compliance. 

§  72^34    Conditions  of  approval. 

(a)  Design,  fabrication,  testing,  and 
maintenance  of  a  spent  fuel  storage  cask 
must  comply  with  the  technical  criteria 
in  S  72.238. 

(b)  Design,  fabrication,  testing,  and 
maintenance  of  spent  fuel  storage  casks 
must  be  conducted  under  a  quality 
assurance  program  that  meets  the 
requirements  of  Subpart  G  of  this  part. 

(c)  Cask  fabrication  must  not  start 
prior  to  receipt  of  the  Certificate  of 
Compliance  for  the  cask  model. 

(d)(1)  The  cask  vendor  shall  ensure 
that  a  record  is  established  and 
maintained  for  each  cask  fabricated 
under  the  NRC  Certificate  of 
Compliance. 

(2)  This  record  must  include: 

(i)  The  NRC  Certificate  of  Compliance 
numben 

(ii)  The  cask  model  number; 

(iii)  The  cask  identification  number, 

(iv)  Date  fabrication  started; 

(v)  Date  fabrication  completed; 

(vi)  Certification  that  the  cask  was 
designed,  fabricated,  tested,  and 


repaired  in  accordance  with  a  quality 
assurance  program  accepted  by  NRC; 

(vii)  Certification  that  inspections 
required  by  §  r2.236(j!  were  performed 
and  found  satisfactory;  and 

(viii)  The  name  and  address  of  the 
cask  user. 

(3)  The  original  of  this  record  must  be 
supplied  to  the  cask  user.  A  copy  of  the 
current  composite  record  of  all  casks, 
showing  the  above  information,  must  be 
retained  by  the  cask  vendor  for  the  life 
of  the  cask.  If  the  cask  vendor 
perm.anently  ceases  production  of  casks 
under  a  Certificate  of  Compliance,  this 
record  must  be  sent  to  the  Commission 
using  instructions  in  §  72  4, 

(e)  The  composite  record  required  by 
paragraph  (d)  of  this  section  must  be 
made  available  to  the  Commission  for 
inspection. 

(f)  The  cask  vendor  shall  ensure  that 
written  procedures  and  appropriate 
tests  are  established  for  use  of  the 
casks.  .A  copy  of  these  procedures  and 
tests  must  be  provided  to  each  ca.sk  user. 

§  72.236    Specific  criteria  for  spent  fuel 
storage  cask  approval. 

(a)  Specifications  concerning  the 
spent  fuel  to  be  stored  in  the  cask,  such 
as  the  type  of  spent  fuel  (i.e..  BWR. 
PWR,  both),  enrichment  of  the 
unirradiated  fuel,  burn-up  (i.e., 
megawatt-days/MTU),  cooling  time  of 
the  spent  fuel  prior  to  storage  in  the 
cask,  maximum  heat  designed  to  be 
dissipated  (i.e.,  kw/assembly,  kw/rod), 
the  maximum  spent  fuel  loading  hmit, 
and  condition  of  the  spent  fuel  (i.e., 
intact  assembly  or  consolidated  fuel 
rods),  inerting  atmosphere  requirements. 
must  be  provided, 

(b)  Design  bases  and  design  criteria 
must  be  provided  for  structural  members 
and  systems  important  to  safety. 

(c)  The  cask  must  be  designed  and 
fabricated  so  that  the  spent  fuel  is 
maintained  in  a  subcritical  condition 
under  credible  conditions. 

(d)  Radiation  shielding  and 
confinement  features  must  be  provided 
to  the  extent  required  to  meet  the 
requirements  in  §§  72.104  and  72.106  of 
this  part 

(e)  Casks  must  be  designed  to  provide 
redundant  sealing  of  confinement 
systems. 

(f)  Casks  must  be  designed  to  provide 
adequate  heat  removal  capacity  without 
active  cooling  systems. 

(g)  Casks  must  be  designed  to  store 
the  spent  fuel  safely  for  a  minimum  of  20 
years  and  permit  maintenance  as 
required. 

(h)  Casks  must  be  compatible  with 


wet  or  dry  spent  fuel  loading  and 
unloading  facilities. 

(i)  Casks  must  be  designed  to 
facilitate  decontamination  to  the  extent 

practicable. 

(j)  Casks  must  be  inspected  to 
ascertain  that  there  are  no  cracks, 
pinholes,  uncontrolled  voids,  or  other 
defects  that  could  significantly  reduce 
their  confinement  effectiveness. 

(k)  Casks  must  be  conspicuously  and 
durably  marked  with 

(1)  A  model  number; 

(2)  A  unique  identification  number; 
and 

(3)  An  empty  weight. 

(1)  Casks  and  systems  important  to 
safety  must  be  evaluated,  by  subjecting 
a  sample  or  scale  model  to  tests 
appropriate  to  the  part  being  tested,  or 
by  other  means  acceptable  to  the 
Commission,  demonstrating  that  they 
will  reasonably  maintain  confinement  of 
radioactive  material  under  normal,  off- 
normal,  and  accident  conditions. 

(m)  To  the  extent  practicable,  m  the 
design  of  dry  spent  fuel  storage  casks, 
consideration  should  be  given  to  the 
compatibility  of  the  dry  storage  cask 
systems  and  components  with 
transportation  and  other  activities 
related  to  the  removal  of  the  stored 
spent  fuel  from  the  reactor  site  for 
ultimate  disposition  by  the  Department 
of  Energy. 

§  72.238     Issuance  of  an  NRC  Certificate 
of  Compliance. 

A  Certificate  of  Com.pliance  for  a  cask 
model  will  be  issued  by  NRC  on  a 
finding  that 

(a)  The  criteria  in  §  72.236  (a)  through 
(0  are  met;  and 

(b)  The  applicant  certifies  that  each 
cask  will  be  fabricated,  inspected,  and 
tested  in  accordance  with  §  72.236  (j) 
and(l). 

§  72.240    Conditions  for  spent  fuel  storage 
cask  reapproval. 

(a)  The  holder  of  a  cask  model 
Certificate  of  Compliance,  a  user  of  a 
cask  model  approved  by  NRC,  and 
representatives  of  cask  users  may  apply 
for  a  cask  model  reapproval, 

(b)  Application  for  reapproval  of  a 
cask  model  must  be  submitted  3  years 
prior  to  the  date  that  the  Certificate  of 
Compliance  for  that  model  expires.  The 
application  must  be  accompanied  by  a 
safety  analysis  report  (BAR),  The  new 
SAR  may  reference  the  SAR  originally 
submitted  for  the  cask  model. 

(c)  A  cask  model  will  be  reapproved  if 
conditions  in  §  72,233  are  m.et,  including 
dem.onstration  that  storage  of  spent  fuel 
h;is  not  significantly,  adversely  affected 


systems  and  components  important  to 

safety. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

4.  The  authority  citation  of  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102,  103,  104,  105. 161. 182. 
183, 186,  189,  68  Stat.  936,  937.  938.  948.  953. 
954.  955,  950,  as  amended,  sec,  234,  83  Stat. 
1244,  as  amended  (42  U.S.C.  2132,  2133,  2134, 
2135.  2201,  2232,  2233,  2236,  2239.  2282);  sees. 
201,  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185. 
68  Stat.  936.  955.  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.23.  50.35,  50.55.  and 
50.56  also  issued  under  sec.  185.  68  Stat.  955 
(42  use.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50,34  and  50.54  also  issued  under 
sec  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58.  50.91.  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  sec. 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184,  68  Stat. 
954,  as  amended  (42  U.S.C.  2234).  Section 
50.103  also  under  sec.  108.  68  Stat.  939.  as 
amended  (42  U.S.C.  2138).  Appendix  F  also 
issued  under  sec.  167.  68  Stat.  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec.  223,  Stat.  958.  as 
amended  (42  U.S.C.  2273);  Si  50.10  (a),  (b), 
and  (c).  50,44,  50.46,  50.48,  50,54,  and  50,80(a) 
are  issued  under  sec.  161b,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b)):  5§  50.10  (b)  and 
(c).  and  50.54  are  issued  under  sec.  161i.  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i));  and 
§§  50,9,  50.55(e),  50.59(b).  50.70,  50.71.  50.72, 
50.73,  50.78  are  issued  under  sea  161o,  68 
Stat.  950,  as  amended  (42  U.S.C.  2201(o)). 

5.  In  5  50.72,  a  new  paragraph 
(b)(2)(vii)  is  added  to  read  as  follows: 

§50.72     Immediate  notification 
requirements  for  operating  n;;clear  powe' 
reactors, 
***** 

(b)  •  *  * 

«  *  *  4  * 

(2)  *  *  * 

(vii)(A)  Any  instance  in  which  a 
significant  defect  in  a  system  or 
component  important  to  safety  is 
discovered  in,  or  (B)  any  instance  in 
which  there  is  a  significant  reduction  in 
the  confinement  system  effectiveness  of, 
any  cask  used  to  store  spent  fuel  under 
§  72.210  of  this  chapter. 


PART  170-FEES  FOR  FAClLtTifS 
AND  MATERIALS  LICENSES  AND 
OTHER  REGULATORY  SERVICES 
UNDER  THE  ATOM'C  ENERGY  ACT  OF 

1954,  AS  AMENDED 

0.  iin;auuiuin\  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  US  C.  9701,  96  Stat.  1051;  sec. 
301.  Pub.  L  92-314.  86  Stat,  222  (42  U.S.C. 
2201W);  sec.  201,  88  Stat.  1242,  as  amended 
(42  U,S.C.  5841). 

7.  In  S  170.31,  a  new  category  13  is 
added  and  Footnotes  1  (b).  (c),  and  (d) 
are  revised  to  read  as  follows: 

§  70.31     Schedule  of  fees  for  materials 

Hcenses  ano  ct^e-  -t-guiatory  services, 

includir^g  irispecticos. 


Category  of  matenais  Iwanses  and 
type  of  tee  ■ 


Fee' 


13.  A.  Spent  fuel  storage  cask  Certifi- 
cate of  Compbarx»: 

Appticatwn $150 

Approvals Full  cost 

Amendments,  revis«ns  and  sup-    Fun  cost 
ptements. 

Reapproval _ Ful  cost 

B.  lnspectK>ns  of  spent  fuet  storage 
cask  Certificate  ol  Compliance: 

Routine FuHcost 

Nooroutioe „. Ful  cost 

C  Inspections  of  storage  of  spent  fuel 
urx»er§72  210: 

Routine „ _ Fi*  cost 

Nonroutine FuB  cost 

'  Types  ol  fees.  *  '  ' 

•  •  •  •  • 

(b)  Ucense/ approval  tees — For  new  kcenses  and 
approvals  issued  m  fee  Categories  1A  and  1B,  2A, 
4A  58,  lOA.  108,  11,  12.  and  13  ttie  reoptent  sHa» 
pay  trie  license  or  approval  lee  as  determined  t>y  ttie 
Commission  in  accordance  with  §  1 70  1 2  (ti),  (e), 
and  (f) 

(c)  Renewal/reapproval  tees— Applications  (or  re- 
newal of  matenais  licenses  aid  approvals  must  t>e 
accompanied  tjy  the  prescribed  renewal  fee  lor  each 
category,  except  that  applications  for  renewal  of 
licenses  ar>d  approvals  m  fee  Categories  1A  srx)  IB, 
2A,  4A,  SB,  10A.  108,  11,  and  13  must  tie  accompa- 
nied bi  an  application  tee  of  $150.  with  trie  tialarx^e 
due  upon  notification  tiy  ttie  Commission  in  accord- 
ance with  trie  procedures  speatied  m  $  1 70  1 2|d) 

(d)  Amendment  fees — Applications  for  amend- 
ments must  be  accompaned  t>y  the  prescrtied 
amendment  fees  An  application  for  an  amerxlment 
to  a  license  or  approval  classified  m  more  than  one 
category  must  tie  accompaned  t>y  the  prescnt>ed 
amendment  fee  for  tt>a  category  affected  t>y  tfte 
amendment  unless  ttie  amerxlment  is  applicat>le  to 
two  or  more  fee  categories  in  iivtK:h  case  the 
amendment  lee  for  ttie  higtiest  tee  category  would 
apply,  except  ttiat  applications  for  amendmeni  ol 
kcenses  and  approvals  m  fee  Categories  1A  arx)  18, 
2A.  4A,  58,  10A.  lOB.  11,  12,  and  13  must  t>e 
accompanied  by  an  application  fee  of  S150  with  the 
balance  due  upon  notification  by  the  Commission  m 
accordance  with  §  170.12(c) 

An  application  tor  ameodmoni  to  a  matenais  li- 
cense or  approval  that  would  place  the  license  or 
approval  m  a  higher  fee  category  or  add  a  new  lee 
category  must  be  accompanied  by  the  prescribed 
application  fee  lor  the  new  cslegory 

An  application  for  amendment  to  a  license  or 
approval  that  woukl  reduce  the  scope  ol  a  licens- 
ee's program  to  a  tower  fee  category  must  t>e 
accompanied  by  ttie  prescnbed  amendment  fee  for 
ttie  lower  fee  category 

Applications  to  terminata  licenses  autfionzing 
small  matenais  programs,  when  no  dismantling  or 
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Federal  Register  /  Vol,  54,  No.  RVi  /  Frid.iy,  M.n   5,   KWi  ,'  p- 


'Jlf!'') 


authority  to  distinguish  among 
passengers  and  apply  reasonable 
restrictions  to  persons  with  differing 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
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cxor-tamratioiy  pfococ)i»e  «  reqiwed.  sf>aM  nol  ca 
s<jb|«ci  to  ^ees.  , 


Dated  a!  Rockville.  Maryland,  this  28th  day 
of  .^p^l  1969. 

For  the  Nuclear  Rf'^ulatory  Gjrnmission. 
Samuel  |.  Chilk. 
Secretary-  of  t^(^  Commission. 
IFR  Doc-  89-10751  Filed  V-M?^-  845  am] 
eiuj»«  coot  75»o-oi-*i 


10  CFR  Parts  50  and  73 

Nuclear  Power  Plant  Access 
Authorization  Program 


agency:  Nuc 

Commissior.. 


ar  Regulatory 

action:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commissiun  (NRCl  has  planned  a  public 
meeting  with  the  Nuclear  Management 
and  Resources  Council  (NL?vfARC)  to 
consider  the  public  comments  on  the 
Industry  Guidelines  for  the  Nuclear 
Power  Plant  Access  .Authorization 
F'*rogram  (Guidelines) 

DATE:  The  meeting  will  be  held  on 
Thursday,  Mdy  11.  1989,  and  begin  at 
9:00  a  m. 

ADDRESS:  U  S  NuckMf  Regulatory 
Commission.  Room  8B11.  One  White 
Flint  North.  11555  RockviUe  Pike. 
Rockville.  MD 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr,  Sandra  D.  FraUaii.  Regulation 
Development  Branch,  NL/S-139.  U.S. 
.Nuclear  Regulatory  Commission, 
Washington.  DC  2C555,  Telephone  (301) 
492-.3773. 

SUPPtEMENTARY  INFORMATION:  On 

March  9.  1988,  the  Corrrr.:ss:on 
published  for  pubi:c  comment  a 
proposed  policy  statement  on  the 
Nuclear  Power  Plant  Access 
Authorization  Program  |53  FR  7534). 
Revision  8  of  the  NL'MARC  Guidelines 
was  included  as  an  .Appendix, 
Numerous  public  comments  were 
received  on  the  Guidelines.  The  purpose 
of  the  meeting  is  to  discuss  the  issues 
that  have  emerged  as  a  resu!!  cf  the 
public  comments. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  Mdy  1989, 

F  .r  !ht  Nuclear  Regulatory  Conunission. 
Bill  M  Morrii, 

D.  "■rtcr.  Divis'on  o^ R-i'vul-jtory  Applications, 
O'f, .  p  of  Sjclear  Re<ii. iainry-  Restorch. 
;rR  Doc  89-10854  Filed  5  4  80:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRCh.  I 

[Summary  Notice  No.  PR-89-4! 

Petition  (or  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  fur  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  July  4, 1989, 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue  SW.S 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION:  Thr' 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-IO).  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132.. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11,27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  May  1, 1989. 
Deniae  Donohue  Hail, 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Rulemaking 

Docket  No:  25847. 


Petitioner  Mr.  Sam  J.  Cultrera. 

Regulations  .Affected:  14  CFR  43  11. 

Description  of  Petition/Disposition: 
The  petitioner  would  add  the 
requirement  to  enter  an  annual 
inspection  in  the  records  of  the  engine. 
propeller  or  both,  when  an  annual 
inspection  was  performed  on  the  aircraft 
and  the  owner/operator  has  elected  to 
maintain  separate  records  for  the 
engine,  propeller  or  both. 

Petitioner's  Reason  for  the  Request: 
Safety  is  being  compromised  because  an 
engine  could  conceivably  be  sitting  for 
some  time  with  hours  still  remaining  en 
the  last  100-hour  inspection  as  recorded 
in  the  engine  log  and  then  be  flown      ^ 
w^ithout  the  benefit  of  an  annual 
inspection. 

Docket  No.:  25759. 

Petitioner:  Air  Transport  Association 
of  America  and  Regional  Airline 
.'\ssociation. 

Regulations  Affected:  14  CFR  121.585 
and  121.586. 

Description  of  Petition:  The  Air 
Transport  Association  of  America 
(ATA)  and  the  Regional  Airline 
Association  (RAA)  have  petitioned  the 
FAA  to  institute  an  informal  rulemaking 
proceeding  to  address  certain  issues 
concerning  transportation  of  persons 
with  disabilities.  The  specific  issues 
which  ATA  identified  are:  (1)  The 
definition  of  the  term  "otherwise 
qualified  handicapped  indi\  idual"  as 
that  term  is  used  in  the  Air  Carrier 
Access  Act  of  1986,  49  U.SC,  1374(c);  (2) 
air  carrier  authority  to  refuse  service;  (3) 
air  carrier  authority  to  require  a 
passenger  to  be  accompanied  by  an 
attendant:  and  (4)  air  carrier  authority  to 
restrict  certain  seats.  ATA  also  requests 
that  the  FAA  review  and  approve  air 
carrier  training  programs  concerning 
transportation  of  persons  with 
disabilities. 

Pending  completion  of  the  requestc  1 
informal  rulemaking,  ATA  has  requested 
the  issuance  of  a  policy  statement 
concerning  air  carrier  authority  over 
safety  issues  related  to  operations. 
Specifically,  ATA  requests  the  FAA  to 
affirm  air  carrier  authority  and 
discretion  to  make  judgments 
concerning  specific  individuals,  their 
potential  for  adversely  imparting  the 
safety  of  other  passengers  and 
crewmembers  and  to  improve 
reasonable  restrictions  on  such 
individual. 

Petitioners'  Reason  for  the  Rule:  It  is 
ATA's  position  that  the  issues 
enumerated  above  are  safety  issues  over 
which  the  FAA  has  exclusive 
jurisdiction  to  regulate.  ATA  argues  that 
unless  the  FAA  issues  the  proposed 
regulations  which  affirm  air  carrier 


authority  to  distinguish  among 
passengers  and  apply  reasonable 
restrictions  to  persons  with  differing 
disabilities  and  levels  of  capabilities, 
public  safety  will  be  impaired  and  air 
carriers  will  be  unable  to  meet  their 
statutory  obligation  to  operate  with  the 
highest  degree  of  safety  m  the  public 
interest. 

[FR  Doc  89-10859  Filed  5-4-69:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  89-AGL-10! 

Proposed  Transition  Area 
Establishment;  Mandan,  ND 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Mandan.  ND,  transition 
area  to  accommodate  a  new  VOR-.A 
Standaj-d  Instrument  Approach 
Procedure  (SIAP)  to  Mandan  Municipal 
.Airport,  Mandan,  ND.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  June  21, 1989. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
.Aviation  Administration,  Regionnl 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
89-AGL-lG,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  6<X)18, 

The  official  docket  may  be  exrimined 
in  the  Office  of  the  Regional  Counsel, 
Federal  .Aviation  Administration,  2M^ 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Adn:inistration,  2300  East  Devon 
.\venue,  Des  Plaines,  Illinois, 
FOR  FURTHER  INFORMATION  CONTACT: 
1  larold  G.  Hale,  Air  Traffic  Division, 
.\irspace  Branch,  AGL-520,  Federal 
.\viation  Administration,  2300  East 
Devon  .'\venue,  Des  Plaines,  Illinois 
tKKllS.  telephone  (312)  694-7360, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No,  89-AGL-lO".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region.  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabihty  of  NPRMs 

Any  person  may  obtam  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW,, 
Washington  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
uientify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  establish  a  transition 
area  airspace  near  Mand.in.  ND. 

The  development  of  a  new  VOR-A 
SIP  requires  that  the  FAA  designate 
airspace  to  insure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  Uiis  procedure  may  be  established 
below  the  fioor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 


enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71,181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400,6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  lo 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  nol  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 


PART 


'AMENOrC' 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  US.C.  134a(a|,  1354(a),  1510: 
Executive  Order  10854:  49  U.SC  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.181    (Amended) 

2.  Section  71.181  is  amended  as 
follows: 

Mandan,  ND  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Mandan  Municipal  Airport  (lat. 
46'4607"  N..  long.  100'5337"  W):  within  4.75 
miles  each  side  of  the  092*  beanng  from 
Mandan  Municipal  Airport,  extending  from 
the  5-mile  radius  to  11  miles  east  of  the 
airport,  excluding  thai  portion  which  overlies 
the  Bismarck.  ND.  transition  area. 

Issued  in  Des  Plaines.  Illinois,  on  April  19. 
1989. 

Teddy  W.  Burcham, 
Manager.  Air  Traffic  Division. 
(FT?  Doc,  89-10787  Filed  5-4-89:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


Specifically,  section  280G  denies  a 
deduction  for  any  "excess  parachute 
payment,"  section  4999  imposes  a  20- 


payments,  the  amount  of  an  excess 

parachute  payment  is  reduced  by  any 
portion  of  the  payment  that  the  taxpayer 
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l'i,'i'*l 


compensation.  Pursuant  to  thai  section, 
except  in  the  case  of  securities  violation 
parachute  payments,  the  term 


individual,  the  constructive  ownership 
rules  of  section  318(a)  shall  apply. 
1  he  proposed  regulations  also  limit 


change  is  the  amount  by  which  the 
amount  of  the  accelerated  payment 
exceeds  the  present  value  of  the 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Pari  1 

IPS-217-«41 
RIN;  1545-AH49 

Golden  Parachute  Payments 

agency:  Internal  Revenue 

St.Tvice.Treasiiry. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
propoRpd  regulations  relating  to  golden 
paraLhu";  pa>ments.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  .*\ct  of  1984.  the  Tax  Reform 
Act  of  1986.  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
r'gulations  will  provide  guidance  to 
t  ixpa>ers  who  must  comply  with 
f'^ction  280G  of  the  Infernal  Revenue 
Code  of  1986. 

DATES:  VVntten  comments  and  requests 
for  a  public  hearifig  must  be  delivered  or 
mailed  by  lul>  5,  l^g.  Generally,  these 
regulations  ire  proposed  to  be  effective 
for  payments  made  under  agreements 
entered  into  or  renewed  after  June  14, 
'i9ft4.  These  regulations  also  are 
proposed  to  be  effective  for  certain 
paym.ents  under  agreements  entered  into 
en  or  before  [une  14,  1984,  and  amended 
or  supplemented  in  significant  relevant 
respect  after  that  date 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Interna!  Revenue 
Service.  Attention:  CCCORP-  r  R  fPS- 
217-84).  Room  4429  Washington.  DC 
20024, 

rOR  FURTHCR  INF0RMAT10M  CONTACT: 
St-art  G.  W'essler.  202-566-6016.  or 
Robert  Misner.  202-566-4752  (not  tuii- 
free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  ciintains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  280C  of  the  Internal  Revenue 
Code.  These  amendments  are  proposed 
to  conform,  the  Income  Tax  Regulations 
'o  section  6"  of  the  Tax  Reform  .-\ct  of 
1384  (Pub.  L.  No  9&-369;  98  Stat.  585). 
which  added  sections  Z80G  and  4999  to 
the  Code  and  amended  Code  sections 
275(a)(6)  and  3121(v)(2i(Al.  and  to 
section  1804(j]  of  the  Tax  Reform  .Art  of 
1986  (Pub,  L,  No,  99-514;  IIX)  Stat.  280"] 
and  section  1018(d)  (fi)-(8)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  No.  100-647;  102 
Stat,  3581),  which  amended  Code 
section  280G.  These  provisions  n»late  to 
golden  parachute  payments. 


Specifically,  section  280G  denies  a 
deduction  for  any  "excess  parachute 
payment."  section  4999  imposes  a  20- 
percent  excise  tax  on  the  recipient  of 
any  excess  parachute  payment,  section 
275(a)(6)  denies  a  deduction  for  the 
section  4999  excise  tax,  and  section 
3121{v)(2)(A)  relates  to  HCA. 

Overview  of  Statutory  Provisions 

In  applying  the  golden  parachute 
provisions,  the  first  step  is  to  identify 
payments  that  constitute  "parachute 
payments."  Section  280G(b)(2)(A) 
defines  a  "parachute  payment"  as  any 
payment  that  meets  all  of  the  following 
four  conditions:  (a)  The  payment  is  in 
the  nature  of  compensation;  (b)  the 
payment  is  to.  or  for  the  benefit  of,  a 
disqualified  individual:  (c)  the  payment 
is  contingent  on  a  change  in  the 
ownership  of  a  corporation,  the  effective 
control  of  a  corporation,  or  the 
ownership  of  a  substantial  portion  of  the 
assets  of  a  corporation  ("change  in 
ownership  or  control");  and  (d)  the 
payment  has  (together  with  other 
payments  described  above  in  (a),  (b), 
and  (c)  with  respect  to  the  same 
individual)  an  aggregate  present  value  of 
at  least  3  times  the  individual's  base 
amount. 

For  this  purpose,  an  individual's  base 
amount  is.  in  general,  the  individual's 
average  annualized  includible 
compensation  for  the  most  recent  5 
taxable  years  ending  before  the  change 
in  ownership  or  control. 

Section  280G(b](2){B)  provides  that 
the  term  'parachute  payment "  also 
includes  any  payment  in  the  nature  of 
compensation  to,  or  for  the  benefit  of,  a 
disqualified  individual  if  the  payment  is 
pursuant  to  an  agreement  that  violates 
any  generally  enforced  securities  laws 
or  regulations  ("securities  violation 
parachute  payment"). 

Once  payments  are  identified  as 
"parachute  payments",  the  next  step  is 
to  determine  any  "excess"  portion  of  the 
payments.  Section  280C(bJllJ  defmes  the 
term  "excess  parachute  payment"  as  an 
amount  equal  to  the  excess  of  any 
parachute  payment  over  the  portion  of 
the  disqualified  individual's  base 
amount  that  is  allocated  to  such 
payment.  For  this  purpose,  the  portion  of 
the  base  amount  allocated  to  a 
parachute  payment  is  the  amount  that 
bears  the  same  ratio  to  the  base  amount 
as  the  present  value  of  the  parachute 
payment  bears  to  the  aggregate  present 
value  of  all  such  payments  to  the  sam,e 
disqualified  individual. 

Generally,  excess  parachute  payments 
may  be  reduced  by  certain  amounts  of 
reasonable  compensation.  Section 
280G(b)(4){B)  provides  that  except  in  the 
case  of  securities  violation  parachute 


payments,  the  amount  of  an  excess 
parachute  payment  is  reduced  by  any 
portion  of  the  payment  that  the  taxpayer 
establishes  by  clear  and  convincing 
evidence  is  reasonable  compensation 
for  personal  services  actually  rendered 
by  the  disqualified  individual  before  the 
date  of  change  in  ownership  or  control. 
Such  reasonable  compensation  is  first 
offset  against  the  portion  of  the  base 
amount  allocated  to  the  payment. 

Elxempt  Payments 

Section  280G  specifically  exempts 
several  types  of  payments  from  the 
definition  of  the  term  "parachute 
payment." 

Deductions  for  payments  exempt  from 
the  definition  of  "parachute  p.iyment" 
are  not  disallowed  by  section  280G.  and 
such  exempt  payments  are  not  subject 
to  the  20-percent  excise  tax  of  section 
4999.  In  addition,  such  exempt  payments 
are  not  taken  into  account  in  applying 
the  threetimes-base-amount  test  of 
section  2BOGlb)(2)(A)(ii). 

Section  280G(b](5)  provides  an 
exemption  for  payments  with  respect  to 
certain  corporations.  Pursuant  to  that 
section,  the  term  "parachute  payment" 
does  not  include  any  payment  made  to  a 
disqualified  individual  with  respect  to  a 
corporation  which,  immediately  before 
the  change  in  ownership  or  control,  was 
a  small  business  corporation  (as  defined 
in  section  1361fb)  but  without  regard  to 
paragraph  (1)(C)  thereof].  In  addition, 
the  term  "parachute  payment"  does  not 
include  any  payment  made  with  respect 
to  a  corporation  if.  immediately  before 
the  change  in  ownership  or  control,  no 
stock  in  the  corporation  was  readily 
tradable  on  an  established  securities 
market  (or  otherwise)  and  certain 
shareholder  approval  requirements  are 
met  with  respect  to  the  payment.  For 
this  purpose,  stock  that  is  described  in 
section  1504  (a)(4)  is  not  treated  as  being 
readily  tradable  on  an  established 
securities  market  if  the  payment  does 
not  adversely  affect  the  shareholders 
redemption  and  liquidation  rights.  The 
proposed  regulations  provide  guidance 
on  applying  the  exemptions  contained  in 
section  280G(b)(5). 

Section  280C(b)(6]  exempts  certain 
pay  m.ents  under  a  qualified  plan. 
Pursuant  to  that  section,  the  term 
parachute  payment"  does  not  include 
any  payment  to  or  from;  (a)  A  plan 
described  in  section  401(a)  which 
includes  a  trust  exempt  from  tax  under 
section  501(a];  (b)  an  annuity  plan 
described  in  section  403(a):  or  (c)  a 
simplified  employee  pension  as  defined 
in  section  408(k). 

Finally,  section  280G(bl(4){A)  exempts 
certain  payments  of  reasonable 


compensation.  Pursuant  to  that  section, 
except  in  the  case  of  securities  violation 
parachute  payments,  the  term 
"parachute  payment"  does  not  include 
the  portion  of  any  payment  which  the 
taxpayer  establishes  by  clear  and 
consincing  evidence  is  reasonable 
ccm.pensation  for  personal  services  to 
be  rendered  on  or  after  the  date  of  the 
change  in  ownership  or  control.  The 
proposed  regulations  provide  guidance 
for  determining  amounts  of  reasonable 
compensation. 

Disqualified  Individuals 

To  be  a  parachute  payment,  a 
payment  must  be  made  to  (or  for  the 

benefit  of)  a  "disqualified  individual." 
Section  280G(c)  defines  the  term 
"disqualified  individual"  to  include  any 
individual  who  (a)  is  an  employee  or 
independent  contractor  who  performs 
personal  services  for  a  corporation,  and 
(b)  IS  an  officer,  shareholder,  or 
highlycompensated  individual.  The 
proposed  regulations  provide  guidance 
on  who  will  be  treated  as  an  "officer."  a 
"shareholder,"  and  a  "highly- 
compensated  individual"  for  this 
purpose. 

Section  280G(c)  provides  that  a 
"highly-compensated  individual"  with 
respect  to  a  corporation  only  includes 
an  individual  who  is  (or  would  be  if  the 
individual  were  an  employee)  a  member 
of  the  group  consisting  of  the  highest 
paid  1  percent  of  the  employees  of  the 
corporation  or,  if  less,  the  250  highest 
paid  employees  of  the  corporation.  The 
proposed  regulations  pro\ide  rules  for 
applying  this  definition.  In  addition,  the 
proposed  regulations  provide  that  no 
individual  whose  annual  compensation 
is  less  than  S75.000  will  be  treated  as  a 
highly  compensated  individual.  The 
proposed  regulations  also  pro\  ide  an 
exception  to  the  definition  of  "highly- 
compensated  individual"  to  prevent  fees 
earned  by  independent  service 
providers  (such  as  independent  brokers, 
attorneys,  and  investment  bankers)  from 
becoming  subject  to  section  280G  when 
they  perform  services  in  connection  with 
a  change  in  ownership  or  control. 

With  respect  to  who  will  be  treated  as 
a  "shareholder"  for  purposes  of  section 
280G(c),  the  proposed  regulations 
provide  a  de  minimis  rule.  Pursuant  to 
this  rule,  only  an  individual  who  owns 
stock  of  a  corporation  having  a  value 
that  exceeds  the  lesser  of  Si  million,  or  1 
percent  of  the  total  value  of  the 
outstanding  shares  of  all  classes  of  the 
corporation's  stock,  is  treated  as  a 
disqualified  individual  with  respect  to 
the  corporation  by  reason  of  stock 
ownership.  For  purposes  of  determining 
the  amount  of  the  slock  owned  by  an 


individual,  the  constructive  ownership 

rules  of  section  318(a)  shall  apply. 

The  proposed  regulations  also  limit 
the  num.ber  of  employees  who  will  be 
treated  as  disqualified  individuals  with 
respect  to  a  corporation  by  reason  of 
being  "officers"  of  the  corporation.  The 
proposed  regulations  provide  that  no 
more  than  50  employees  (or.  if  less,  the 
greater  of  3  employ  ees  or  10  percent  of 
the  employees  of  the  corporation)  will 
be  treated  as  disqualified  individuals 
with  respect  to  a  corporation  by  reason 
of  being  an  officer  of  the  corporation.  In 
the  case  of  an  affiliated  group  treated  as 
one  corporation,  the  previous  sentence 
will  be  applied  to  each  member  of  such 
group. 

Contingent  on  Change 

To  be  a  parachute  payment,  a 
payment  must  be  contingent  on  a  change 
in  ownership  or  control.  The  proposed 
regulations  provide  rules  on  when  a 
payment  will  be  treated  as  so 
"contingent." 

In  general,  a  payment  will  be  treated 
as  contingent  on  a  change  in  ownership 
or  control  if  the  pajTnent  would  not  in 
fact  have  been  made  had  no  change  in 
ownership  or  control  occurred.  A 
payment  generally  will  be  treated  as  one 
which  would  not  in  fact  have  been  made 
in  the  absence  of  a  change  in  ownership 
or  control  unless  it  is  substantially 
certain,  at  the  time  of  the  change,  that 
the  payment  would  have  been  made 
whether  or  not  the  change  occurred.  In 
addition,  a  payment  generally  is  treated 
as  contingent  on  a  change  in  ownership 
of  control  if  (a)  the  paymient  is 
contingent  on  an  event  that  is  closely 
associated  with  such  a  change,  (b)  a 
change  in  ownership  or  control  actually 
occurs,  and  (c)  the  event  is  materially 
related  to  the  change  in  ownership  or 
control.  Some  types  of  events  that  are 
considered  closely  associated  with  a 
change  in  ownership  or  control  are  the 
onset  of  a  tender  offer,  the  termination 
of  the  disqualified  individual's 
employment,  and  a  significant  reduction 
in  the  disqualified  individual's  job 
responsibilities. 

Moreover,  a  payment  will  be  treated 
as  contingent  on  a  change  in  ownership 
or  control  if  the  change  accelerates  the 
time  at  which  the  payment  is  made. 
However,  if  it  is  substantially  certain  at 
the  time  of  the  change  that  the  payment 
would  have  been  made  whether  or  not 
the  change  occurred,  but  the  payment  is 
treated  as  contingent  on  the  change 
solely  because  the  change  accelerates 
the  time  at  which  the  payment  is  made, 
only  a  portion  of  the  payment  will  be 
treated  as  contingent  on  the  change.  In 
such  case,  the  portion  of  the  payment 
that  will  be  treated  as  contingent  on  the 


change  is  the  amount  by  which  the 
amount  of  the  accelerated  payment 
exceeds  the  present  value  of  the 
payment  absent  the  acceleration.  In 
addition,  if  a  payment  is  accelerated  by 
a  change  in  ownership  or  control  and 
the  payment  is  substantially  certain,  at 
the  time  of  the  change,  to  have  been 
made  without  regard  to  such  change 
provided  that  the  disqualified  individual 
had  continued  to  perform  services  for 
the  corporation  for  a  specified  period  of 
time,  only  a  portion  of  the  payment  is 
treated  as  contingent  on  the  change.  The 
proposed  regulations  provide  rules  for 
determining  the  portion  of  the  payment 
so  treated.  The  proposed  regulations 
provide  that  payments  made  pursuant  to 
an  agreement  that  is  entered  into  after  a 
change  in  ownership  or  control  will  not 
be  treated  as  contingent  on  the  change. 
However,  for  this  purpose,  an  agreement 
that  is  executed  after  a  change  in 
ownership  or  control  pursuant  to  a 
legally  enforceable  agreement  that  was 
entered  into  before  the  change  will  be 
considered  to  have  been  entered  into 
before  the  change. 

Presumption  That  Payment  Is 
Contingent  on  Change 

Section  280G(b)(2)(C)  provides  a 
presumption  that  certain  payments  are 
contingent  on  a  change  in  ownership  or 
control.  Specifically,  this  provision 
provides  that  any  payment  pursuant  to 
an  agreement  (or  an  amendment  of  a 
jirevious  agreement)  that  is  entered  into 
within  one  year  before  a  change  in 
ownership  or  control  is  presumed  to  be 
contingent  on  such  change  unless  the 
contrary  is  established  by  clear  and 
convincing  evidence. 

The  proposed  regulations  provide  that 
an  amendment  of  a  previous  agreement 
triggers  this  presumption  only  if  the 
previous  agreement  is  amended  "in  any 
significant  respect."  The  proposed 
regulations  also  provide  that  when  the 
presumption  is  triggered  by  an 
amendment,  only  the  portion  of  a 
payment  that  exceeds  the  amount  of 
such  payment  that  would  have  been 
made  in  the  absence  of  the  amendment 
is  presumed,  by  reason  of  the 
amendment,  to  be  contingent  on  the 
change  in  ownership  or  control. 

In  addition,  the  proposed  regulations 
provide  that  if  an  agreement  is  entered 
into  within  one  year  before  the  date  of  a 
change  in  ownership  or  control,  clear 
and  convincing  evidence  that  the 
agreement  is  (a)  a  nondiscriminatory 
employee  plan  or  program;  (b)  a  contract 
that  replaces  a  prior  contract  entered 
into  by  the  same  parties  more  than  one 
year  before  the  change  irf  ownership  or 
control  (if  the  new  contract  meets 
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certain  requirements):  or  (c)  a  contract 
bftweon  a  corporation  and  a 
disqualified  individual  who  did  not 
perform  services  for  the  corporation 
prior  to  the  individual's  taxable  year  in 
which  the  chanjje  in  ownership  or 
control  occurs  (if  the  contract  meets 
certain  requirements);  generally  will 
rebut  the  presumption  that  payments 
under  the  agreement  are  contingent  on 
the  change 

Change  in  Ownership  or  Control 

The  proposed  rpgulH!;<)ns  aisio  provide 
guidance  on  when  a  change  in 
ownership  or  control  will  be  considered 
to  occur  The  regulations  provide  that  a 
change  in  the  ownership  of  a 
corporation  occurs  when  any  one 
person,  or  more  than  one  person  acting 
ai  a  group,  acquirns  ownership  of  stock 
of  the  corporation  that,  together  with 
stock  held  by  such  person  or  group,  has 
more  than  50  percent  of  the  total  fair 
market  value  or  voting  power  of  all  of 
the  corporation's  outstanding  stock. 
Section  318(a)  will  apply  in  determining 
s'ock  ownership  for  this  purpose. 

The  proposed  regulations  provide  that 
a  change  in  the  ownership  of  a 
substantial  portion  of  the  assets  of  a 
corporation  occurs  when  any  one 
person,  or  more  than  one  person  acting 
as  a  group,  acquires  (or  has  acquired 
during  the  12  months  ending  on  the  date 
of  the  most  recent  acquisition  by  such 
person  or  persons]  assets  from  the 
corporation  that  have  a  total  fair  market 
value  equal  to  or  more  than  one  third  of 
the  total  fair  market  value  of  all  of  the 
assets  of  the  corporation  immediately 
prior  to  such  acquisition  or  acquisitions. 
However,  the  proposed  regulations 
provide  that  a  transfer  of  assets  by  a 
corporation  will  not  be  treated  as  a 
change  in  ownership  if  the  assets  are 
transferred  to  certain  shareholders  of 
the  corporation  or  to  an  entity  at  least  50 
percent  of  the  total  value  or  voting 
power  of  which  is  owned  by  the 
corporation. 

Under  the  proposed  regulations,  a 
change  m  the  effective  control  of  a 
corporation  is  presumed  to  occur  when 
either  of  the  following  events  occurs:  (a) 
Any  one  person,  or  more  than  one 
person  acting  as  a  group  acquires  (or 
has  acquired  during  the  12  month  period 
ending  on  the  date  of  'he  most  recent 
acquisition]  ownership  of  stock  of  the 
corporation  possessing  20  percent  or 
more  of  the  total  voting  power  of  the 
stock  of  the  corporation;  or  (b)  a 
majority  of  the  mem!)ers  of  the 
corporation  s  board  of  directors  is 
replaced  during  any  12-month  period  by 
directors  whose  appointment  or  election 
is  not  endorsed  by  a  majority  of  the 
members  of  the  corporation's  board  of 


directors  prior  to  the  appointment  or 
election. 

Under  the  proposed  regulations,  a 
taxpayer  may  rebut  the  presumption 
described  in  the  preceding  paragraph  by 
establishing  that  such  acquisition  or 
acquisitions  of  the  corporation's  stock, 
or  such  replacement  of  the  majority  of 
the  members  of  the  corporation's  board 
of  directors,  does  not  transfer  the  power 
to  control  (directly  or  indirectly)  the 
management  and  policies  of  the 
corporation  from  any  one  person  or 
group  to  another  person  or  group. 

Securities  Violation  Parachute  Payments 

The  proposed  regulation  implement 
section  280G(b)(2)(B)  by  providing  that 
the  term  "parachute  payment "  also 
includes  any  payment  in  the  nature  of 
comipensation  to  (or  for  the  benefit  of)  a 
disqualified  individual  if  such  payment 
is  made  (a)  pursuant  to  an  agreement 
that  violates  any  generally  enforced 
Federal  or  State  securities  law  or 
regulation,  and  (b)  in  connection  with  a 
potential  or  actual  change  in  ownership 
or  control.  However,  a  violation  will  not 
be  taken  into  account  for  this  purpose  if 
it  is  merely  technical  in  character  or  is 
not  materially  prejudicial  to 
shareholders  or  potential  shareholders. 
Generally,  a  securities  violation  will  be 
presumed  not  to  exist  unless  the 
existence  of  the  violation  has  been 
determined  or  admitted  in  a  civil  or 
criminal  action  (or  an  administrative 
action  by  a  regulatory  body  charged 
with  enforcing  the  particular  securities 
law  or  regulation)  which  has  been 
resolved  by  adjudication  or  consent. 

Reasonable  Compensation 

As  previously  mentioned,  section 
280G(b)(4)(A)  provides  that  except  in 
the  case  of  securities  violation 
parachute  payments,  the  amount  of  a 
payment  treated  as  a  parachute 
payment  shall  not  include  the  portion  of 
such  payment  which  the  taxpayer 
estabhshes  by  clear  and  convincing 
evidence  is  reasonable  compensation 
for  personal  services  to  be  rendered  on 
or  after  the  date  of  the  change  in 
ownership  or  control. 

Section  280G(b)(4)(B)  provides  that 
except  in  the  case  of  securities  violation 
parachute  payments,  the  amount  of  a 
payment  treated  as  an  excess  parachute 
payment  is  reduced  by  any  portion  of 
the  payment  that  the  taxpayer 
establishes  by  clear  and  convincing 
evidence  is  reasonable  compensation 
for  personal  services  actually  rendered 
by  the  disqualified  individual  before  the 
date  of  the  change  in  ownership  or 
control.  Such  reasonable  compensation 
18  first  offset  against  the  portion  of  the 
base  amount  allocated  to  the  payment. 


The  proposed  regulations  provide 
criteria  for  determining  whether 
payments  are  reasonable  compensation. 
In  general,  whether  payments  are 
reasonable  compensation  is  determined 
on  the  basis  of  all  the  facts  and 
circumstances  in  the  particular  case. 
Factors  relevant  to  such  a  determination 
include  the  nature  c''  he  services 
rendered  or  to  be  rendered,  the 
individual's  historic  compensation  for 
performing  such  services,  and  the 
compensation  of  individuals  performing 
comparable  services  in  situations  where 
the  compensation  is  not  contingent  on 
the  change.  The  proposed  regulations 
also  provide  that  payments  made  under 
certain  nondiscriminatory  employee 
plans  or  programs  will  generally  be 
considered  to  be  clear  and  convincing 
evidence  that  the  payments  are 
reasonable  compensation. 

Generally,  clear  and  convincing 
evidence  of  reasonable  compensation 
for  personal  services  to  be  rendered  on 
or  after  the  change  in  ownership  or 
control  will  not  exist  if  the  individual 
does  not,  in  fact,  perform  the  services. 
However,  the  proposed  regulations 
provide  that  damages  paid  for  the 
breach  of  an  employment  contract  may 
be  reasonable  compensation  for  such 
serv  ic*  s  if  certain  factors  are  shown. 
One  oi  these  factors  is  that  the  damages 
must  be  reduced  by  mitigation.  For  this 
purpose,  damages  will  be  treated  as 
being  mitigated  if  the  damages  are 
reduced  (or  any  payment  of  such 
damages  is  returned)  to  the  extent  of  the 
disqualified  individual's  earned  income 
during  the  remainder  of  the  contract 
term.  The  proposed  regulations  do  not 
provide  a  rule  concerning  the  method  of 
establishing  mitigation  of  damages  in 
other  situations,  such  as  where  the 
disqualified  individual  does  not  accept 
alternative  employment  during  the 
remainder  of  the  contract  term  or  where 
the  individual  and  the  corporation 
considered  m.itigation  in  determining  the 
amount  of  a  lump-sum  settlement 
agreement,  because  the  Service  is 
(.oncerned  about  the  administrability  of 
such  a  rule.  Accordingly,  the  Service 
solicits  comm.ent  on  how  a  rule  which 
would  allow  damages  to  be  treated  as  _ 
mitigated  in  such  cases  could  be 
administered. 

Finally,  the  proposed  regulations 
provide  that  for  purposes  of  section 
280G,  severance  payments  will  not  be 
considered  as  reasonable  compensation. 

Issues  on  Which  Comments  are 
Requested 

In  addition  to  the  issue  concerning 
mitigation  of  damages,  the  Service 


solicits  comment  on  the  following 
issues: 

(a)  How  the  present  value  of  a 
payment  to  be  made  in  the  future  should 
be  determined  if  such  value  depends  on 
some  uncertain  future  event  or  condition 
(and  what  adjustments,  if  any.  are  to  be 
made  if  the  amount  of  the  actual 
payment  differs  from  the  amount  u.sed  in 
determining  present  value).  See  Q/A-31, 
Q/.'\-32.  and  Q/A-33  of  the  prupo.sed 
regulations. 

(b)  How  the  special  rules  of  section 
280G  should  interact  with  special 
inco.me  deferral  rules  such  as  those 
contained  in  section  83.  See  Q/A-12  and 
Q/' A-13  of  the  proposed  regulations. 

(c)  Whether  the  rules  for  identifyinj:; 
the  disqualified  individuals  of  a 
corporation  (including  the  rules  relating 
to  the  time  period  that  should  be  utilized 
to  determine  who  the  disqualified 
individuals  are  and  how  the 
compensation  for  such  a  time  period 
should  be  determined)  could  be 
simplified.  See  Q/A-20  and  Q/A-21  of 
the  proposed  regulations. 

(d)  How  severance  payments  should 
be  treated.  See  Q/.'\-44  of  the  proposed 
regulations. 

(e)  Whether  any  of  tlie  rules  contained 
in  the  proposed  regulations  should  be 
given  only  prospective  effect. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analvsis  is 
therefore  not  required. 

.Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comments,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.SC.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  to  the  Commissioner  of 
Internal  Revenue.  Ail  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 


Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Stuart  G. 
Wessler  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.61-1— 

1.281-4 

Income  taxes.  Taxable  income. 

Deductions,  Exemptions. 

Proposed  .Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 

Part  1  are  as  follows: 

PART  I— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1986 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C,  7805,  *  *  •  Section 
1.2aoG-l  also  issued  under  26  U.S.C.  280G  (b) 

and  (e). 

Par.  2.  A  new  §  1.280G-1  is  added  to 
read  as  follows: 

§  1.280G-1     Golden  parachute  payments. 

The  following  qiiestuins  and  answers 
relate  to  the  treatment  of  golden 
parachute  payments  under  section  280G 
of  the  Infe.mal  Revenue  Code  of  1986,  as 
added  by  section  67  of  the  Tax  Reform 
Act  of  1984  (Pub.  L.  No.  98-369;  98  Stat. 
585)  and  amended  by  section  1804  (j)  of 
the  Tax  Reform  Act  of  1986  (Pub.  L  No. 
9<;-514;  100  Stat.  2807)  and  section 
1018(d)  (6)-{8)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647: 102  Stat.  3581).  The 
following  is  a  table  of  contents  for  this 
section: 

Overview 

ElTecl  of  section  280G _ Q/A-1 

Meaning  of  "parachute  payment" Q/ A-2 

Meaning  of  "excess  parachute 

payment" _.Q/A-3 

Effective  date  of  section  280G Q/A-4 

Exempt  Payments 

Exempt  payments  generally...,- Q/A-5 

Exempt  payments  with  respect  to 

certain  corporations Q/A-6.  7 

Exempt  payments  under  a  qualified 

plan _ _...Q/A-8 

Exempt  pavTnents  of  reasonable 

compensation „ „ Q/A-9 

Payor  of  Parachute  Payments Q/A-10 

Payments  in  the  \'ature  of  Compensation 

The  nature  of  compensation Q/A-ll 

Property  transfers „ Q/A-12 

Nonqualified  options Qf  A-13 

Reduction  of  amntint  of  payment  by 
consideration  paid Q/A-14 


Disqualified  Individuals 

Meaning  of  "disqualified 

individual" Q/A-15 

Personal  service  corporation  treated 

as  individual „ Q/A-16 

Meaning  of  "shareholder".. Q/A-17 

Meaning  of  "officer" Q/A-18 

Meaning  of  "highly-compensated 

individual" „ Q/A-19 

Meaning  of  "disqualined  individual 

determination  period" Q/A-20 

Meaning  of  "compensation" Q/A-21 

Contingent  on  Change  in  Ownership  or 
Control 

General  rules  for  determining 

payments  contingent  on  change....  A/Q-22 
Payments  under  agreement  entered 

into  after  change Q/A-23 

Amount  of  payment  contingent  on 

change. „ „ _ Q/A-24 

F^resumption  that  payment  is 

contingent  on  change Q/A-25,  26 

Change  in  ownership  or  control...Q/A-27. 

28.29 

Three-Times-Base-Amount  Test  for 
Parachute  Payments 

Three-times-base-amount  test Q/A-30 

Determination  of  present  value...Q/A-31, 

32.33 

Meaning  of  "base  amount" Q/A-34 

Meaning  of  "base  period" Q/A-35 

Special  rule  for  determining  base 

amount Q/A-30 

Securities  Violation  Parachute 

Payments Q/A-37 

Computation  and  Reduction  of  Excess 
Parachute  Payments 

Computation  of  excess  parachute 
payments Q/A-38 

Reduction  by  reasonable 
compensation Q/A-39 

Determination  of  Reasonable  Compensation 

General  criteria  for  determining 

reasonable  compensation Q/A-40 

Typtes  of  payments  generally 

considered  reasonable 

compensation _....  Q/A-41,  42,  43 

Treatment  of  severance  paymeDt8...Q/A-44 

Miscellaneous  rules 

Definition  of  corporation „.Q/A-45 

Treatment  of  affiliated  group  as  one 
corporation „..Q/A-46 

Effective  date 

General  effective  date „ Q/A-47 

Contracts  cancellable  at  will Q/A-48 

Contracts  amended  or  supplemented 
after  )unc  14. 1984 Q/A-49.  50.  51,  52 

Oveniew 

Q-1;  Whal  is  the  effect  of  Code 
section  280G? 

A-1:  Section  260G  disallows  a 
deduction  for  any  "excess  parachute 
payment"  paid  or  accrued.  For  rales 
relating  to  the  imposition  of  a 
nondeductible  20-percent  excise  tax  on 
the  recipient  of  any  excess  parachute 
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payment,  see  Code  sections  49P9, 
275(al(61.  and  3121(v)(2)(A). 
Q-2.  What  IS  a    parachute  payment" 


of  the  computation  of  excess  parachute 
payments  and  their  reduction  by 
reasonable  compensation,  see  Q/.^-38 


(i)  Immediately  before  the  change  in 
ownership  or  control,  no  stock  in  such 
corporation  was  readily  tradable  on  an 
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business  corporation  immediately  before  the 
change  in  ownership  or  control,  the  payments 
are  not  parachute  payments. 


separate  vote  of  the  persons  who  hold, 
immediately  before  the  change  in 
ownership  or  control,  more  than  75 


sale,  more  than  75  percent  of  the  voting 
power  of  the  outstanding  stock  of 
Corporation  P  and  the  disclosure  rules  of 
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pd VT-ent  see  Code  sections  49fl9, 
2-5(,i)(61.  dnd3121(v)(2)(A). 

Q-2  VVhdt  IS  a    parachute  payment" 
for  purposes  of  section  ZfiOG? 

A-2:  (a)  The  term  "parachute 
payment"  means  any  payment  (other 
than  a  payment  with  rospect  to  certain 
corpor;itions  exempted  under  Qi  A-6  of 
this  section,  a  payment  under  a  qualified 
plan  exempted  under  Q/ A-8  of  this 
section,  or  a  payment  of  reasonable 
cijmppnsa*ion  exempted  under  Q/.A-9  of 
this  section]  that — 

11)  is  in  the  nature  of  compensation; 

12J  Is  made  or  is  to  be  made  to  (or  for 
the  benefit  of)  a  "disqualified 
individual;" 

(3)  Is  contingent  on  a  change — 

(i)  In  '.he  ownership  of  a  corporation. 

(ii)  In  the  effective  control  of  a 
corporation,  or 

(;ii)  In  the  ownership  of  a  substantial 
portion  of  the  assets  of  a  corporation; 
and 

(4)  Has  (together  with  other  payments 
described  m  paragraph  (a)  (1),  (2),  and 
[^]  of  this  A-2  with  respect  to  the  same 
disqualified  individual)  an  aggregate 
present  value  of  at  least  3  times  the 
individual's  "base  amount." 
Hereinafter,  a  change  referred  to  in 
paragraph  (a)(3)  of  this  .^-2  is  referred 
to  as  a  "change  in  ownership  or 
control."  For  a  discussion  of  the 
application  of  paragraph  [a)(l ),  see  Q/ 
A-11  through  Q/A-14;  paragraph  (a)(2). 
Q;A-15  through  Q/.^-21;  paragraph  (a) 
(3).  Q/A-22  through  Q/A-29:  and 
paragraph  (al[4!,  Q  'A-30  through  Q/A- 
36 

(b)  The  term  "parachute  payment" 
also  includes  any  payment  m  the  nature 
of  compensation  to  (or  for  the  benefit  of) 
a  disqualified  individual  that  is  pursuant 
to  an  agreement  that  violates  a  generally 
enforced  securities  law  or  regulation. 
This  type  of  parachute  payment  is 
referred  to  in  this  section  as  a 
"securities  violation  parachute 
payment     See  Q/'A-37  for  the  definition 
and  treatment  of  securities  violation 
parachute  payments, 

Q-3:  What  is  an  "excess  parachute 
payment"  for  purposes  of  section  230G? 

A-3:  The  term  "excess  parachute 
paym.ent"  means  an  amount  equal  to  the 
excess  of  any  parachute  payment  over 
the  portion  of  the  "base  amount" 
allocated  to  such  payment.  Subject  to 
certain  exceptions  and  limitations,  an 
excess  parachute  payment  is  reduced  by 
any  portion  of  the  payment  which  the 
taxpayer  establishes  by  clear  and 
convincing  evidence  is  reasonable 
compensation  for  personal  services 
actually  rendered  by  the  disqualified 
individual  before  the  date  of  the  change 
in  ownership  or  control.  For  a  discussion 


of  the  computation  of  excess  parachute 
payments  and  their  reduction  by 
reasonable  compensation,  see  Q/.'\-38 
through  Q/A-44  For  a  discussion  of  the 
nonreduction  of  a  securities  violation 
parachute  payment  by  reasonable 
compensation,  see  Q/A-37. 

Q-4:  What  is  the  effective  date  of 
section  280r.  and  this  section? 

A-4;  In  general,  section  280G  and  this 
section  apply  to  payments  under 
agreements  entered  into  or  renewed 
after  June  14, 1984.  Section  280G  and  this 
section  also  apply  to  certain  payments 
under  agreements  entered  into  on  or 
before  June  14, 1984,  and  amended  or 
supplemented  in  significant  relevant 
respect  after  that  date.  For  a  discussion 
of  the  application  of  the  effective  date, 
see  Q/A-47  through  Q/A-52. 

Exempt  Payments 

Q-5:  Are  some  types  of  payments 
exempt  from  the  definition  of  the  term 
"parachute  payment"? 

A-5;  Yes.  The  following  four  types  of 
payments  are  exempt  from  the  definition 
of  "parachute  payment":  (a)  Payments 
with  respect  to  a  small  business 
corporation  (described  in  Q/A-6  of  this 
section);  (b)  certain  payments  with 
respect  to  a  corporation  no  stock  in 
which  is  readily  tradable  on  an 
established  securities  market  (or 
otherwise)  (described  in  Q/A-6  of  this 
section):  (c)  payments  to  or  from  a 
qualified  plan  (described  in  Q/A-8  of 
this  section):  and  (d)  certain  payments 
of  reasonable  compensation  (described 
in  Q/A-9  of  this  section).  Deductions  for 
payments  exempt  from  the  definition  of 
"parachute  payment"  are  not  disallowed 
by  section  280G,  and  such  exempt 
payments  are  not  subject  to  the  20- 
percent  excise  tax  of  section  4999.  In 
addition,  such  exempt  payments  are  not 
taken  into  account  in  applying  the  three- 
times-base-amount  test  of  Q/A-30  of 
this  section. 

Q-6:  Which  payments  with  respect  to 
a  corporation  referred  to  in  paragraph 
(a)  or  (b)  of  A-5  of  this  section  are 
exempt  from  the  definition  of 
"parachute  payment"? 

A-6:  (a)  The  term  "parachute 
payment"  does  not  include — 

(1)  Any  payment  to  a  disqualified 
individual  with  respect  to  a  corporation 
which  (immediately  before  the  change  in 
ownership  or  control)  was  a  small 
business  corporation  (as  defined  in 
section  1361(b)  but  without  regard  to 
paragraph  (1)(C)  thereof),  or 

(2)  Any  payment  to  a  disqualified 
individual  with  respect  to  a  corporation 
(other  than  a  small  business  corporation 
described  in  paragraph  (a)(1)  of  this  A- 
6)if— 


(i)  Immediately  before  the  change  in 
ownership  or  control,  no  stock  in  such 
corporation  was  readily  tradable  on  an 
established  securities  market  or 
otherwise,  and 

(ii)  The  shareholder  approval 
requirements  described  in  Q/'A-7  of  this 
section  are  met  with  respect  to  such 
payment. 

(b)  For  purposes  of  paragraph  (a)(1)  of 
this  A-6,  the  members  of  an  affiliated 
group  are  not  treated  as  one 
corporation. 

(c)  The  requirements  of  paragraph 
(a)(2)(i)  of  this  A-€  are  not  met  if  a 
substantial  portion  of  the  assets  of  any 
entity  consists  (directly  or  indirectly)  of 
stock  in  such  corporation  and  any 
ownership  interest  in  such  entity  is 
readily  tradable  on  an  established 
securities  market  or  otherwise.  For  this 
purpose,  such  stock  constitutes  a 
substantial  portion  of  the  assets  of  an 
entity  if  the  total  fair  market  value  of  the 
stock  is  equal  to  or  more  than  one  third 
of  the  total  fair  market  value  of  all  of  the 
assets  of  the  entity.  If  a  corporation  is  a 
member  of  an  affiliated  group  (which 
group  is  treated  as  one  corporation 
under  A-46  of  this  section),  the 
requirements  of  paragraph  (a)(2)(i)  of 
this  A-6  are  not  met  if  any  stock  in  any 
member  of  such  group  is  readily 
tradable  on  an  established  securities 
market  or  otherwise. 

(d)  For  purposes  of  paragraph  (a)(2){i) 
of  this  A-6,  the  term  "stock"  does  not 
include  stock  described  in  section 
1504(a)(4)  if  the  payment  does  not 
adversely  affect  the  redemption  and 
liquidation  rights  of  any  shareholder 
owning  such  stock. 

(e)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  A-<5.  stock  shall  be  treated  as 
readily  tradable  if  it  is  regularly  quoted 
by  brokers  or  dealers  making  a  market 
in  such  stock. 

(f)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  A-6,  the  term  "established 
securities  market"  means  an  established 
securities  market  as  defined  in  §  1.897- 
l(m). 

(g)  'ihe  following  examples  illustrate 
the  application  of  this  exemption: 

Example  (IJ-  A  small  business  corporation 
(within  the  meaning  of  paragraph  (aj(l)  of 
this  section)  operates  two  businesses.  The 
corporation  sells  the  assets  of  one  of  its 
businesses,  and  these  assets  represent  a 
.substantia!  portion  of  the  assets  of  the 
corporation.  Because  of  the  sale,  the 
corporation  terminates  its  employment 
relationship  with  persons  employed  in  the 
business  the  assets  of  which  are  sold.  Several 
of  these  employees  are  highly-compensated 
individuals  to  whom  the  owners  of  the 
corporation  make  severance  payments  in 
excess  of  3  times  each  employee's  base 
amount  Since  the  corporation  is  a  small 


business  corporation  immediately  before  the 
ch.-3nge  in  ownership  or  control,  the  payments 

are  not  parachute  payments. 

E\ample  (2].  Assume  the  same  facts  as  in 
example  (1).  except  that  the  corporation  is 
not  a  small  business  corporation  within  the 
meaning  of  paragraph  (a)(1)  of  this  section,  if 
no  stock  in  the  corporation  is  readily  tradable 
on  an  established  securities  market  (or 
otherwise)  immediately  before  the  change  in 
ownership  or  control  and  the  shareholder 
approval  requirements  described  in  Q/A-7  of 
this  section  are  met,  the  payments  are  not 
parachute  payments. 

Example  (3).  Seventy  percent  of  the  stock 
of  Corporation  S  is  owned  by  Corporation  P, 
stock  in  which  is  readily  tradable  on  an 
established  securities  market.  The 
Corporation  S  stock  represents  a  substantial 
portion  of  the  assets  of  Corporation  P. 
Corporation  P  sells  all  of  its  stock  in 
Corporation  S  to  Corporation  X.  Because  of 
the  sale.  Corporation  S  makes  severance 
payments  to  several  of  its  highly- 
compensated  individuals  in  excess  of  3  times 
each  individual's  base  amount.  Since  stock  in 
Corporation  P  is  readily  tradable  on  an 
established  securities  market,  the  payments 
are  not  exempt  from  the  definition  of 
"parachute  pajTnents"  under  this  A-6. 

Q-7;  How  are  the  shareholder 
approval  requirements  referred  to  in 
paragraph  (a)(2)(ii)  of  A-6  of  this  section 
met? 

A-7:  (a)  The  sh.'jreholder  approval 
requirements  referred  to  in  paragraph 
(a)(2)(ii)  of  A-6  of  this  section  are  met 
with  respect  to  any  payment  if — 

(1)  Such  payment  was  approved  by  a 
separate  vote  of  the  persons  who 
owned,  immediately  before  the  change 
in  ownership  or  control,  more  than  75 
percent  of  the  voting  power  of  all 
outstanding  stock  of  the  corporation, 
and 

(2)  There  was  adequate  disclosure,  to 
all  persons  entitled  to  vote  under 
paragraph  (a)(1)  of  this  A-7.  of  all 
material  facts  concerning  all  material 
payments  which  (but  for  Q/A-6  of  this 
section)  would  be  parachute  payments 
with  respect  to  a  disqualified  individual. 
The  vote  described  in  paragraph  (a)(1) 
of  this  A-7  must  determine  the  right  of 
the  disqualified  individual  to  receu  e  the 
payment,  or,  in  the  case  of  a  payment 
made  before  the  vote,  the  right  of  the 
disqualified  individual  to  retain  the 
payment, 

(b)  Approval  of  a  payment  by  any 
shareholder  that  is  not  an  individual 
("entity  shareholder")  generally  must  be 
made  by  the  person  authorized  by  the 
entity  shareholder  to  approve  the 
payment.  However,  if  a  substantial 
portion  of  the  assets  of  an  entity 
shareholder  consists  (directly  or 
indirectly)  of  stock  in  the  corporation 
undergoing  the  change  in  ownership  or 
control,  approval  of  the  payment  by  that 
entity  shareholder  must  be  made  by  a 


separate  vote  of  the  persons  who  hold, 
immediately  before  the  change  in 
ownership  or  control,  more  than  75 
percent  of  the  voting  power  of  the  entity 
shareholder.  The  preceding  sentence 
does  not  apply  if  the  value  of  the  stock 
of  the  corporation  owned,  directly  or 
indirectly,  by  or  for  the  entity 
shareholder  does  not  exceed  1  percent 
of  the  total  value  of  the  outstanding 
stock  of  the  corporation.  Where 
approval  of  a  payment  by  an  entity 
shareholder  must  be  made  by  a  separate 
vote  of  the  owners  of  the  entity 
shareholder,  the  normal  voting  rights  of 
the  entity  shareholder  determine  which 
owners  shall  vote. 

(c)  In  determining  the  nersons  who 
comprise  the  "more  than  75  percent" 
group  referred  to  in  paragraph  (a)(1)  of 
this  A-7,  stock  is  not  counted  as 
outstanding  stock  if  the  stock  is  actually 
owned  or  constructively  owned  under 
section  318(a)  by  or  for  a  disqualified 
individual  who  receives  (or  is  to  receive) 
payments  that  would  be  parachute 
payments  if  the  shareholder  approval 
requirements  described  in  paragraph  (a) 
of  this  A-7  were  not  met.  Likewise, 
stock  is  not  counted  as  outstanding 
stock  if  the  owner  is  considered  under 
section  318(a)  to  own  any  part  of  the 
stock  owned  directly  or  indirectly  by  or 
for  a  disqualified  individual  described  in 
the  preceding  sentence.  However,  if  all 
persons  who  hold  voting  power  in  the 
corporation  or  the  entity  shareholder  are 
disqualified  individuals  or  related 
persons  described  in  either  of  the  two 
preceding  sentences,  then  stock  owned 
by  such  persons  is  counted  as 
outstanding  stock. 

(d)  To  be  adequate  disclosure  for 
purposes  of  paragraph  (a)(2)  of  this  A-7, 
disclosure  must  be  full  and  truthful 
disclosure  of  the  material  facts  and  such 
additional  information  as  is  necessary  to 
make  the  disclosure  not  materially 
misleading  at  the  time  the  disclosure 
was  made.  An  omitted  fact  is 
considered  a  material  fact  if  there  is  a 
substantial  likelihood  that  a  reasonable 
shareholder  would  consider  it  important. 

(c)  The  following  examples  illustrate 
the  application  of  this  A-7: 

Example  (1).  Corporation  S  has  two 
shareholders —  Corporation  F,  which  owns  76 
percent  of  the  stock  of  Corporation  S,  and  A. 
an  individual.  No  stock  of  Corporation  P  is 
readily  tradable  on  an  established  securities 
market  (or  otherwise).  Stock  of  Corporation  S 
represents  a  substantial  portion  of  the  assets 
of  Corporation  P.  All  of  the  stock  of 
Corporation  S  is  sold  to  Corporation  M. 
Contingent  on  the  change  in  ownership  of 
Corporation  S.  severance  payments  are  made 
to  the  officers  of  Corporation  S  in  excess  of  3 
times  each  officer's  tJase  amount.  If  the 
payments  are  approved  by  a  separate  vote  of 
the  persons  who  hold,  immediately  before  the 


sale,  more  than  75  percent  of  the  voting 
power  of  the  outstanding  stock  of 
Corporation  P  and  the  disclosure  rules  of 
paragraph  (a)(2)  of  this  A-7  are  compiled 
with,  the  shareholder  approval  requirement* 
of  this  A-7  are  met,  and  the  payments  are 
exempt  from  the  definition  of  "parachute 
payment"  pursuant  to  A-6  of  this  section. 

Example  (2).  Corporation  M  is  wholly 
owned  by  Partnership  P,  no  interest  in  which 
is  readily  tradable  on  an  established 
securities  market  (or  otherwise).  Stock  of 
Corporation  M  represents  a  substantial 
portion  of  the  assets  of  Partnership  P. 
Partnership  P  has  one  general  partner  and  200 
limited  partners.  None  of  the  limited  partners 
are  entitled  to  vote  on  issues  involving  the 
management  of  the  partnership  investments. 
If  the  payments  are  approved  by  the  general 
partner  and  the  disclosure  rules  of  paragraph 
|a)(2)  of  this  A-7  are  complied  with,  tlie 
shareholder  approval  requirements  of  this  A- 
7  are  met.  and  the  payments  are  exempt  from 
the  definition  of  "parachute  payment" 
pursuant  to  A-6  of  this  section. 

Q-8:  Which  payments  under  a 
qualified  plan  are  exempt  from  the 
definition  of  "parachute  payment"? 

A-8:  The  term  "parachute  payment" 
does  not  include  any  payment  to  or 
from — 

(a)  A  plan  described  in  section  401  (a) 
which  includes  a  trust  exempt  from  tax 
under  section  501(a). 

(b)  An  annuity  plan  described  in 
section  403(a).  or 

(c)  A  simpUfied  employee  pension  (as 
defined  in  section  408(k)). 

Q-9:  Which  payments  of  reasonable 
compensation  are  exempt  from  the 
definition  of  "parachute  payment"? 

A-9:  Except  in  the  case  of  securities 
violation  parachute  payments,  the  term 
"parachute  payment"  does  not  include 
any  payment  (or  portion  thereof)  which 
the  taxpayer  establishes  by  clear  and 
convincing  evidence  is  reasonable 
compensation  for  personal  services  to 
be  rendered  by  the  disqualified 
individual  on  or  after  the  date  of  the 
change  in  ownership  or  control.  See  Q/ 
A-38  through  Q/A-44  for  rules  on 
determining  amounts  of  reasonable 
compensation.  See  Q/A-37  for  the 
definition  and  treatment  of  securities 
violation  parachute  payments. 

Payor  of  Parachute  Payments 

Q-10:  Who  may  be  the  payor  of 
parachute  payments? 

A-10:  Parachute  payments  within  the 
meaning  of  Q/A-2  of  this  section  may 
be  paid  directly  or  indirectly  by  the 
corporation  referred  to  in  paragraph 
(a)(3)  of  A-2  of  this  section,  by  a  person 
acquiring  ownership  or  effective  control 
of  that  corporation  or  ownership  of  a 
substantial  portion  of  that  corporation's 
assets,  or  by  any  person  w  hose 
relationship  to  such  corporation  or  other 
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person  is  such  as  to  require  attnbution 
of  stock  ownership  between  the  parties 
under  section  318(aj. 


substantially  vested,  over  the  amount  (if 
any)  paid  for  the  property. 
(b)  An  election  made  by  a  disqualified 


option  with  an  ascertainable  fair  market 
value  at  the  time  the  option  vests  is 
determined  under  all  the  facts  and 
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of  the  corporation  and  is,  with  respect  to 
the  corporation — 
(a)  A  shareholder  (but  see  Q/A-17), 
b)  An  officer  (see  O/A-18).  or 
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officer  but  not  the  authority  of  an  officer 

is  not  considered  an  officer  for  purposes 
of  this  section.  Similarly,  an  individual 


individual  with  respect  to  the 
corporation  on  account  of  compensation 
received  for  performing  services  (such 
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person  is  such  as  to  require  attribution 
of  stock  ownership  between  the  parties 
under  section  318(a). 

Payments  in  the  Nature  of  I 

Compensation 

Q-\\  What  types  of  payments  are  in 

the  nature  of  compensation? 

.A-11'  (a)  In  general,  for  purposes  of 
this  section,  all  payments — m  whatever 
form — are  payments  in  the  nature  of 
compensation  if  they  arise  out  of  an 
employment  relationship  or  are 
associated  with  the  performance  of 
services.  For  this  purpose,  the 
performance  of  services  includes 
holding  oneself  out  as  available  to 
perform  services  and  refraining  from 
performing  services  (such  as  under  a 
cov  enant  not  to  compete  or  similar 
arrangement).  Payments  in  the  nature  of 
compensation  include  (but  are  not 
limited  to)  wages  and  salary,  bonuses, 
severance  pay,  fringe  benefits,  and 
pension  benefits  and  other  deferred 
compensation  [including  any  amount 
characterized  by  the  parties  as  interest 
thereon).  However,  payments  in  the 
nature  of  compensation  do  not  include 
attorney's  fees  or  court  costs  paid  or 
incurred  in  connection  with  the  payment 
of  any  amount  described  m  paragraph 
(a)  (1).  (2),  and  (3)  of  A-2  of  this  section, 

(b)  Transfers  of  property  are  treated 
as  pavments  for  purposes  of  this  A-ll. 
See  Q/A-12  for  rules  on  determining 
when  such  payments  are  considered 
made  and  the  amount  of  such  payments 
See  Q/A-13  for  special  rules  on 
transfers  of  nonqualified  stock  options, 

Q-12;  If  a  property  transfer  to  a 
liisqual.fied  individual  is  a  payment  in 
the  nature  of  compensation,  vvhen  is  the 
paym.ent  considered  made  (jr  to  be 
made),  and  how  is  the  amount  of  the 
paym.ent  determ.ined? 

A-12i  (a)  Except  as  provided  in  this 
.'\-12  and  A-13  of  this  section,  a  transfer 
of  prope:  ty  is  considered  a  payment 
made  (or  to  be  made)  m  the  taxable  year 
in  which  the  property  transferred  is 
includible  m  the  gross  income  of  the 
disqualified  individual  under  section  83 
and  the  regulations  thereunder.  Thus,  in 
general,  such  a  payment  is  considered 
made  (or  to  be  made)  when  the  proper'y 
IS  transferred  (as  defined  m  §  1  83  3(a)) 
to  the  disqualified  individual  and 
becomes  substantially  vested  (as 
defined  m  5  l,83-3(bl)  ;n  such 
individual.  In  such  case,  the  amount  of 
the  paym.ent  is  determined  un,ier  section 
83  and  the  regulations  thereunder.  Thus, 
in  general,  the  amount  of  the  payment  is 
equal  to  the  excess  of  the  fair  m.arket 
value  of  the  transferred  property 
(determined  without  regard  to  any  lapse 
restriction,  as  defined  m  §  1.83-3(i))  at 
the  tim.e  that  the  property  becomes 


substantially  vested,  over  the  amount  (if 
any)  paid  for  the  property. 

(b)  An  election  made  by  a  disqualified 
individual  under  section  83(b)  with 
respect  to  transferred  property  will  not 
apply  for  purposes  of  this  .^-12.  Thus, 
even  if  such  an  election  is  made  with 
respect  to  a  property  transfer  that  is  a 
payment  in  the  nature  of  compensation, 
the  payment  is  generally  considered 
made  (or  to  be  made)  when  the  property 
is  transferred  to  and  becomes 
substantially  vested  in  such  individual. 

(c)  See  Q/A-13  for  rules  on  applying 
this  A-12  to  transfers  of  nonqualified 
stock  options 

(d)  Example.  On  January  1,  1966, 
Corporation  M  gives  to  A.  a  disqualified 
individual,  m  connection  wnh  his 
performance  of  services  to  Corporation  .VI.  a 
bonus  of  too  shares  of  Corporation  M  stock. 
Under  the  terms  of  the  bonuij  arrangement  A 
is  obligated  to  return  the  Corporation  M  stock 
to  Corporation  M  unless  the  earnings  of 
Corporation  M  double  by  January  1. 1989.  or 
there  is  a  change  in  ownership  or  control  of 
Corporation  M  before  that  date.  As  rights  in 
the  stock  are  treated  as  substantially 
nonvested  Iwitnm  t.^ie  meaning  of  8  1  83-3(b)} 
during  that  period  because  A  s  nghts  in  the 
stock  are  subject  to  a  substantial  nsk  of 
forfeiture  (within  the  meaning  of  5  l,8.'}-3(c|) 
and  are  nontransferable  (w.thin  the  meaning 
of  5  1  83-3(d)).  On  January  1,  1988,  a  change 
in  the  ownership  of  Corporation  M  occurs. 
On  that  day.  the  fair  market  value  of  the 
Corporation  M  stock  is  S250  per  share  Since 
A'»  rights  in  the  Corporation  M  stock  become 
substantially  vested  (within  the  meaning  of 

§  1  83-3  (bj)  on  that  day.  the  payment  is 
considered  made  on  that  day.  and  the  amount 
of  the  payment  for  purposes  of  this  section  is 
equal  to  $25,000  (100  X  $250).  See  Q/A-39  for 
rules  relating  to  the  reduction  of  the  excess 
parachute  payment  by  the  portion  of  the 
payment  which  is  established  to  be 
reasonable  compensation  for  personal 
services  actually  rendered  before  the  date  of 
a  change  In  ownership  or  control, 

Q-13:  How  are  nonqualified  stock 
options  treated? 

A-13:  (a)  For  purposes  of  this  section, 
if  an  option  to  which  section  421 
(relating  generally  to  certain  qualified 
and  other  options)  does  not  apply  has  an 
ascertainable  fair  market  value 
(whether  or  not  readily  ascertainable  as 
defined  in  §  1  83-7(h))  at  the  time  the 
option  becomes  substantially  vested  fas 
defined  in  §  1  8:]-3(b),  the  option  shall 
be  treated  as  property  that  is  transferred 
not  later  than  the  time  at  which  the 
option  becomes  substantially  vested. 
Thus,  for  purposes  of  this  section,  the 
vesting  of  such  an  option  is  treated  as  a 
payment  in  the  nature  of  compensation. 
The  value  of  an  option  with  a  readily 
ascertainable  fair  market  value  at  the 
time  the  option  vests  shall  be 
determined  by  applying  the  rules  set 
forth  in  \  l,83-7(b).  The  value  of  an 


option  with  an  ascertainable  fair  market 
value  at  the  time  the  option  vests  is 
determined  under  all  the  facts  and 
circumstances  in  the  particular  case. 
Factors  relevant  to  such  a  determination 
include,  but  are  not  limited  to:  (1)  The 
difference  between  the  option's  exercise 
price  and  the  value  of  the  property 
subject  to  the  option  the  time  of  vesting; 

(2)  the  probability  of  the  value  of  such 
property  increasing  or  decreasing;  and 

(3)  the  length  of  the  period  during  which 
the  option  can  be  exercised.  See  Q/A-33 
for  the  treatment  of  options  the  vesting 
of  which  is  contingent  on  a  change  in 
ownership  or  control  and  that  do  not 
have  an  ascertainable  fair  market  value 
at  the  time  of  vesting. 

(b)  Any  money  or  other  property 
transferred  to  the  disqualified  individual 
upon  the  exercise,  or  as  consideration 
upon  the  sale  or  other  disposition,  of  an 
option  described  in  paragraph  (a)  of  this 
A-14  after  the  time  such  option  vests  is 
not  treated  as  a  payment  in  the  nature  of 
compensation  to  the  disqualified 
individual  under  A-ll  of  this  section. 
Nonetheless,  the  amount  of  the 
otherwise  allowable  deduction  under 
section  162  or  212  with  respect  to  such 
transfer  shall  be  reduced  by  the  amount 
of  the  payment  described  in  paragraph 
(a)  of  this  section  treated  as  an  excess 
parachute  payment. 

(c)  (The  issue  of  whether  an  option  to 
which  section  421  applies  will  be  treated 
as  a  payment  for  purposes  of  this 
section  at  the  time  of  grant  or  at  a  later 
time  is  reserved  for  future  regulations.) 

Q-14:  Are  payments  in  the  nature  of 
compensation  reduced  by  consideration 
paid  by  the  disqualified  individual? 

A-14:  Yes.  To  the  extent  not  otherwise 
taken  into  account  under  Q/A-12  and 
Q/A-13  of  this  section,  the  amount  of 
any  payment  in  the  nature  of 
compensation  is  reduced  by  the  amount 
of  any  money  or  the  fair  market  value  of 
any  property  (owned  by  the  disqualified 
individual  without  restriction)  that  is  (or 
will  be)  transferred  by  the  disqualified 
individual  in  exchange  for  the  payment. 
For  purposes  of  the  preceding  sentence, 
the  fair  market  value  of  property  is 
determined  as  of  the  date  the  property  is 
transferred  by  the  disqualified 
individual. 

Disqualified  Individuals 

Q-15:  Who  is  a  "disqualified 
individual"? 

A-15;  For  purposes  of  this  section,  an 
individual  is  a  disqualified  individual 
with  respect  to  a  corporation  if,  at  any 
time  during  the  "disqualified  individual 
determination  period"  (as  defined  in 
Q/A-20  of  this  section),  the  individual  is 
an  employee  or  independent  contractor 


of  the  corporation  and  is,  with  respect  to 
the  corporation — 

(a)  A  shareholder  (but  see  Q/A-17). 

(b)  An  officer  (see  Q/A-18).  or 

(c)  A  highly-compensated  individual 
(see  Q/A-19), 

Q-16:  Is  a  personal  service 
corporation  treated  as  an  individual? 

A-16:  (a)  Yes,  For  purposes  of  this 
section,  a  personal  service  corporation 
(as  defined  in  section  269A(b)(1)).  or  a 
noncorporate  entity  that  would  be  a 
personal  service  corporation  if  it  were  a 
corporation,  is  treated  as  an  individual, 

(b)  Example,  Corporation  N,  a 
personal  service  corporation  (as  defined 
in  section  269A  (b)  (1)),  has  a  single 
individual  as  its  sole  shareholder  and 
employee.  Corporation  N  performs 
personal  services  for  Corporation  .M  as 
an  independent  contractor.  The 
compensation  paid  to  Corporation  N  by 
Corporation  M  puts  Corporation  N 
within  the  group  of  the  highly- 
compensated  individuals  of  Corporation 
M  as  determined  under  A-18  of  this 
section.  Hence.  Corporation  N  is  treated 
as  a  highly-compensated  individual  with 
respect  to  Corporation  M. 

Q-17:  Are  all  shareholders  of  a 
corporation  considered  shareholders  for 
purposes  of  paragraph  (a)  of  A-15  of  this 
section? 

A-17:  No.  Only  an  individual  who 
owns  stock  of  a  corporation  having  a 
fair  market  value  that  exceeds  the  lesser 
of  $1  million,  or  1  percent  of  the  total 
fair  market  value  of  the  outstanding 
shares  of  all  classes  of  the  corporation's 
stock,  is  treated  as  a  disqualified 
individual  with  respect  to  the 
corporation  by  reason  of  stock 
ownership.  An  individual  who  owns  a 
lesser  amount  of  stock  may.  however,  be 
a  disqualified  individual  with  respect  to 
the  corporation  by  reason  of  being  an 
officer  or  highly-compensated  individual 
with  respect  to  the  corporation.  For 
purposes  of  determining  the  amount  of 
.stock  owned  by  an  individual,  the 
constructive  ownership  rules  of  section 
318(a)  shall  apply. 

Q-18:  Who  is  an  officer? 

A-18:  (a)  For  purposes  of  this  section, 
whether  an  individual  is  an  officer  with 
respect  to  a  corporation  is  determined 
upon  the  basis  of  all  the  facts  and 
circumstances  in  the  particular  case 
(such  as  the  source  of  the  individual's 
authority,  the  term  for  which  the 
individual  is  elected  or  appointed,  and 
the  nature  and  extent  of  the  individual's 
duties).  Generally,  the  term  "officer" 
means  an  administrative  executiv?  who 
is  in  regular  and  continued  service.  The 
term  "officer"  implies  continuity  of 
service  and  excludes  those  employed  for 
a  special  and  single  transaction,  .An 
individual  who  merely  has  the  title  of 
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officer  but  not  the  authority  of  an  officer 
is  not  considered  an  officer  for  purposes 
of  this  section.  Similarly,  an  individual 
who  does  not  have  the  title  of  officer  but 
has  the  authority  of  an  officer  is  an 
officer  for  purposes  of  this  section. 

(b)  An  individual  who  is  an  officer 
with  respect  to  any  member  of  an 
affiliated  group  that  is  treated  as  one 
corporation  pursuant  to  Q/A^6  of  this 
section  is  treated  as  an  officer  of  such 
one  corporation, 

(c)  No  more  than  50  employees  (or,  if 
less,  the  greater  of  3  employees,  or  10 
percent  of  the  employees  (rounded  up  to 
the  nearest  integer))  of  the  corporation 
(in  the  case  of  an  affiliated  group  treated 
as  one  corporation,  each  member  of  the 
affiliated  group)  shall  be  treated  as 
disqualified  individuals  with  respect  to 

H  corporation  by  reason  of  being  an 
officer  of  the  corporation,  F'or  purposes 
of  the  preceding  sentence,  the  number  of 
employees  of  the  corporation  is  the 
greatest  number  of  employees  the 
corporation  has  during  the  disqualified 
individual  determ.ination  period  (as 
defined  in  Q/A-20  of  this  section).  If  the 
number  of  officers  of  the  corporation 
exceeds  the  number  of  employees  who 
may  be  treated  as  officers  under  the  first 
sentence  of  this  paragraph  (c),  then  the 
employees  who  are  treated  as  officers 
for  purposes  of  this  section  are  the 
highest  paid  50  employees  (or,  if  less, 
the  greater  of  3  employees,  or  10  percent 
of  the  employees  (rounded  up  to  the 
nearest  integer))  of  the  corporation 
when  ranked  on  the  basis  of 
compensaiion  (as  determined  under  Q/ 
A-21  of  this  section)  paid  during  the 
disqualified  individual  determination 
period, 

Q-19:  Who  is  a  "highly-compensated 
individual"? 

A-19:  (a)  For  purposes  of  this  section, 
a  "highly  compensated  individual"  with 
respect  to  a  corporation  is  any 
individual  who  is,  or  would  be  if  the 
individual  were  an  employee,  a  member 
of  the  group  consisting  of  the  lesser  of 
(1)  the  highest  paid  1  percent  of  the 
employees  of  the  corporation  (rounded 
up  to  the  nearest  integer),  or  (2)  the 
highest  paid  250  employees  of  the 
corporation,  when  ranked  on  the  basis 
of  compensation  (as  determined  under 
Q/A-21  of  this  section)  paid  during  the 
disqualified  individual  determination 
period  (as  defined  in  Q/A-20  of  this 
section).  However,  no  individual  whose 
annualized  compensation  during  the 
disqualified  individual  determination 
period  IS  less  than  S75.000  will  be 
treated  as  a  highly-compensated 
individual. 

(b)  An  individual  who  is  not  an 
employee  of  the  corporation  is  not 
treated  as  a  highly-compensated 


individual  with  respect  to  the 
corporation  on  account  of  compensation 
received  for  performing  services  (such 
as  brokerage,  legal,  or  investment 
banking  services)  in  connection  with  a 
change  in  ownership  or  control  of  the 
corporation,  if  the  services  are 
performed  in  the  ordinary  course  of  the 
individual's  trade  or  business  and  the 
individual  performs  similar  services  for 
a  significant  number  of  clients  unrelated 
to  the  corporation. 

(c)  In  determining  the  total  number  of 
employees  of  a  corporation  for  purposes 
of  this  A-19,  employees  are  not  counted 
if  they  normally  work  less  than  17'/^ 
hours  per  week  (as  defined  in  section 
414(q)(8)(B)  and  the  regulations 
thereunder)  or  if  they  normally  work 
during  not  more  than  6  months  during 
any  year  (as  defined  in  section 
414(q)(8)(C)  and  the  regulations 
thereunder).  However,  an  employee  who 
is  not  counted  for  purposes  of  the 
preceding  sentence  may  still  be  a  highly- 
compensated  individual. 

Q-20:  What  is  the  "disqualified 
individual  determination  period"? 

A-20:  (a)  The  "disqualified  individual 
determination  period"  is  the  portion  of 
the  year  of  the  corporation  ending  on  the 
date  of  the  change  in  owiership  or 
control  of  the  corporation  (the  "change 
in  ownership  period")  and  the  twelve 
month  period  immediately  preceding 
such  change  in  ownership  period.  For 
purpose  of  this  A-20,  a  corporation  may 
elect  to  use  its  taxable  year  or  the 
calendar  year.  For  this  purpose,  the 
taxable  year  of  an  affiliated  group 
treated  as  one  corporation  pursuant  to 
Q/A-46  of  this  section  is  the  taxable 
year  of  the  common  parent. 

(b)  The  provisions  of  this  A-20  may  he 
illustrated  by  the  following  examples: 

Example  (7).  A  change  in  ownership  of 
Corporation  M.  a  calendar  year  corporation, 
takes  place  on  June  12. 1988.  The  disqualified 
individual  determination  period  of 
Corporation  M  begins  on  January  1. 1987  and 
ends  on  June  12. 1988. 

Example  (2).  Assume  the  same  facts  as 
example  (1).  except  that  Corporation  M  is  a 
fiscal  year  taxpayer  with  a  taxable  year 
ending  on  May  31.  Corporation  M  may  elect 
as  its  disqualified  individual  determination 
period  either  the  period  beginning  on  Januar>' 
1. 1987,  and  ending  on  June  12. 1908.  or  the 
period  beginning  on  June  1. 1987.  and  ending 
on  June  12. 1986. 

Q-21:  How  is  "compensation" 
defined? 

A-21:  (a)  For  purposes  of  this  section, 
the  term  "compensation"  is  the 
compensation  which  was  payable  by  the 
corporation  with  respect  to  which  the 
change  in  ownership  or  control  occurs 
("changed  corporation"),  by  a 
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predecessor  entity,  or  by  a  related 

entity  Such  compensation  shall  be 
determined  without  regard  to  sections 
125,  402(a)(8),  and  402(hl(1](Bl,  and  in 
the  case  of  employer  contributions  made 
pursuant  to  a  salary  reduction 
agreement,  without  regard  to  section 
403!bl,  Thus,  for  example,  compensation 
includes  elective  or  salary  reduction 
contributions  to  a  cdfeteria  plan,  cash  or 
deferred  arrangement  or  tax-sheltered 
annuity 

(b)  For  purposes  of  this  section,  a 
■predecessor  entity"  is  any  entity  which, 
as  a  result  of  a  merger,  consolidation, 
purchase  or  acquisition  of  property  or 
stork,  corporate  separation,  or  other 
similar  business  transaction  transfers 
some  or  all  of  its  employees  to  the 
changed  corporation  or  to  a  related 
entity  or  to  a  predecessor  entity  of  the 
changed  corporation.  The  term  "related 
entity  '  includes:  (1 )  All  members  of  a 
controlled  group  of  corporations  (as 
defined  in  section  414(b))  that  includes 
the  changed  corporation  or  a 
predecessor  entity;  (2)  all  trades  or 
business  (whether  or  not  incorporated) 
that  are  under  common  control  ias 
defined  m  section  4l4ic))  if  such  group 
includes  the  changed  corporation  or  a 
predecessor  entity;  [3)  all  mem.bers  of  an 
affiliated  ser\ice  gro:jp  (as  defined  in 
section  414(m))  that  includes  the 
changed  corporation  or  a  predecessor 
entity,  and  (-1)  any  other  enlities 
required  to  be  aggregated  with  the 
changed  corporation  or  a  predecessor 
entity  pursuant  to  section  4U(o)  and  the 
regulations  thereunder  (except  leasing 
organizations  as  defined  :n  section 
4U(n)). 

Ic]  For  purposes  of  Q/A-18  and  Q,' A- 
19  of  this  section,  com.pensation  that 
was  contingent  on  the  change  in 
ownership  or  control  and  that  was 
pavable  in  the  year  of  the  change  shall 
not  be  treated  as  compensation. 

Contingent  on  Change  in  Ownership  or 

CoPtrjl 

Q-22:  When  is  a  payment 
"contingent"  on  a  change  in  ownership 
or  control? 

.•\-22;  (a)  In  general,  a  payment  is 
treated  as  "contingent"  on  a  change  in 
ownership  or  control  if  the  payment 
would  not,  in  fact,  have  been  made  had 
no  change  in  ownership  or  control 
occurred.  A  payment  generally  is  to  be 
trea'ed  as  one  which  would  not,  in  fact, 
have  been  made  in  the  absence  of  a 
change  in  ownership  or  control  unless  it 
is  substantially  certain,  at  the  time  of 
the  change,  that  the  payment  would 
have  been  made  whether  or  not  the 
change  occurred.  (But  see  Q/A-23  of 
this  section  regarding  payments  under 
agreements  entered  into  after  a  change 


in  ownership  or  control.)  Property  that 
becom.es  substantially  vested  (as 
defined  m  §  1.83-3(blj  as  a  result  of  a 
change  in  ownership  or  control  will  not 
be  treated  as  a  payment  which  was 
substantially  certain  to  have  been  made 
whether  or  not  the  change  occurred. 

(b)  A  payment  is  also  generally 
treated  as  contingent  on  a  change  in 
ownership  or  control  if 

(1)  The  payment  is  contingent  on  an 
event  that  is  closely  associated  with  a 
change  in  ownership  or  control. 

(2)  a  change  in  ownership  or  control 
actually  occurs,  and 

(3)  the  event  is  materially  related  to 
the  change  in  ownership  or  control. 
For  purposes  of  para^aph  (b)(1)  of 
this  A-22.  a  payment  is  treated  as 
contingent  on  an  event  that  is  closely 
associated  with  a  change  in  ownership 
or  control  unless  it  is  substantially 
certain,  at  the  time  of  the  event,  that  the 
payment  would  have  been  made 
whether  or  not  the  event  occurred.  An 
event  is  considered  closely  associated 
with  a  change  in  ownership  or  control  if 
the  event  is  of  a  type  often  preliminary 
or  subsequent  to,  or  otherwise  closely 
associated  with,  a  change  in  ownership 
or  control.  For  example,  the  following 
events  are  considered  closely  associated 
with  a  change  in  the  ownership  or 
control  of  a  corporation:  The  onset  of  a 
tender  offer  with  respect  to  the 
corporation;  a  substantial  increase  in 
the  market  price  of  the  corporation's 
stock  that  occurs  within  a  short  period 
(but  only  if  such  increase  occurs  prior  to 
a  change  in  ownership  or  control);  the 
cessation  of  the  listing  of  the 
corporation's  stock  on  an  established 
securities  market;  the  acquisition  of 
more  than  5  percent  of  the  corporations 
stock  L  '  a  person  (or  more  than  one 
person  acting  as  a  group)  not  in  control 
of  the  corporation;  the  voluntary  or 
involuntary  termination  of  the 
disqualified  individuals  employment. 
and  a  significant  reduction  in  the 
disqualified  individual's  job 
responsibilities.  Whether  other  events 
will  be  treated  as  closely  associated 
with  a  change  in  ownership  or  control 
will  be  based  on  all  the  facts  and 
circumstances  of  the  particular  case.  For 
purposes  of  paragraph  (b)(3)  of  this  A- 
22.  an  event  will  be  presumed  to  be 
materially  related  to  a  change  in 
ownership  or  control  if  the  event  occurs 
within  the  period  beginning  one  year 
before  and  ending  one  year  after  the 
date  of  change  in  ownership  or  control. 
If  such  event  occurs  outside  of  the 
period  beginning  one  year  before  and 
ending  one  year  after  the  date  of  change 
in  ownership  or  control,  the  event  will 
be  presumed  not  to  be  materially  related 
to  the  change  in  ownership  or  control. 


(c)  A  payment  that  would  in  fact  have 
been  made  had  no  change  in  ownership 
or  control  occurred  is  treated  as 
contingent  on  a  change  in  ownership  or 
control  if  the  change  accelerates  the 
time  at  which  the  payment  is  made. 
Thus,  for  example,  if  a  change  in 
ownership  or  control  accelerates  the 
time  of  payment  of  vested  deferred 
compensation,  the  payment  may  be 
treated  as  contingent  on  the  change.  See 
Q/ A-24  regarding  the  portion  of  a 
payment  that  is  so  treated.  See  also  Q/ 
.^-8  regarding  the  exemption  for  certain 
payments  under  qualified  plans  and  Q/ 
A-40  regarding  treatment  of  a  payment 
as  reasonable  compensation. 

(d)  A  payment  is  treated  as  contingent 
on  a  change  in  ownership  or  control 
even  if  the  employment  or  independent 
contractor  relationship  of  the 
disqualified  individual  is  not  terminated 
(voluntarily  or  involuntarily)  as  a  result 
of  the  change. 

(e)  The  following  examples  illustrate 
the  principles  of  this  A-22: 

Example  (1).  A  contract  between  a 
corporation  and  A,  a  disqualified  individual. 
provides  that  a  payment  will  be  made  to  A  if 
his  employment  with  the  corporation  is 
terminated  at  any  time  over  the  succeeding  3 
years.  Eighteen  months  later,  a  change  in  the 
ownership  of  the  corporation  occurs.  Six 
months  after  the  change  in  ownership.  As 
employment  is  terminated  and  the  payment  is 
made  to  A.  It  was  not  substantially  certain,  at 
the  time  of  A's  termination,  that  the  payTnent 
would  have  been  made  had  A's  employment 
not  been  terminated.  Termination  of 
employment  is  considered  closely  associated 
with  a  change  in  ownership  or  control. 
B«?cause  the  termination  occurred  within  one 
year  after  the  date  of  the  change  in 
ownership  the  termination  of  As  employment 
18  presumed  to  be  materially  related  to  the 
change  in  ownership.  If  this  presumption  is 
not  rebutted,  the  pajTnent  will  be  treated  as 
contingent  on  the  change  in  ownership. 

Example  (2j.  A  contract  between  a 
corporation  and  a  disqualified  individual 
provides  that  a  payment  will  be  made  to  the 
individual  upon  the  onset  of  a  tender  offer  for 
shares  of  the  corporations  stock.  A  tender 
offer  is  made  on  December  1. 1988.  and  the 
payment  is  made  to  the  disqualified 
individual.  Although  the  tender  offer  is 
unsuccessful,  it  leads  to  a  negotiated  merger 
with  another  entity  on  (une  1, 1989,  which 
results  in  a  change  in  the  ownership  of  the 
corporation.  It  was  not  substantially  certain. 
at  the  time  of  the  onset  of  the  tender  offer. 
th.it  the  payment  would  have  been  made  had 
no  tender  offer  taken  place.  The  onset  of  a 
tender  offer  is  considered  closely  associated 
with  a  change  in  ownership  or  control. 
Because  the  tender  offer  occurred  within  on<; 
year  before  the  date  of  the  change  in 
ownership  of  the  corporation,  the  onset  of  the 
tender  offer  is  presumed  to  be  materially 
related  to  the  change  in  ownership.  If  this 
presumption  is  not  rebutted,  the  payment  n  II 
he  treated  ds  conlinsent  on  the  change  in 


ownership.  If  no  change  in  ownership  or 
control  had  occurred,  the  payment  would  not 
be  treated  as  contingent  on  a  change  in 
ownership  or  control:  however,  the  payment 
still  could  be  a  parachute  payment  under 
Q/A-37  of  this  section  if  the  contract  violaleii 
a  generally  enforced  securities  law  or 
regulation. 

Example  (3).  A  contract  between  a 
corporation  and  a  disqualified  individual 
provides  that  a  payment  will  be  made  to  the 
individual  if  the  corporation's  level  of  product 
sales  or  profits  reaches  a  specified  levol.  At 
the  time  the  contract  was  entered  into,  the 
parties  had  no  reason  to  believe  that  such  an 
increase  in  the  corporation's  level  of  product 
siles  or  profits  would  be  preliminary  or 
subsequent  to,  or  otherwise  closely 
associated  with,  a  change  in  ownership  or 
control  of  the  corporation  Eighteen  months 
l<:ter,  a  change  in  the  ownership  of  the 
orporation  occurs  and  within  one  year  after 
the  date  of  the  change,  the  corporation's  level 
of  product  sales  or  profits  reaches  the 
specified  level.  Under  these  facts  and 
circumstances  (and  In  the  absence  of 
contradictory  evidence),  the  increase  in 
product  sales  or  profits  of  the  corporation  is 
not  an  event  closely  associated  with  the 
change  in  ownership  or  control  of  the 
corporation.  Accordingly,  even  if  the  increase 
is  materially  related  to  the  change,  the 
p:iymenl  will  not  be  treated  as  contingent  on 
a  change  in  ownership  or  control. 

Q-23:  May  a  payment  be  treated  as 

contingent  on  a  change  in  ownership  or 
control  if  the  payment  is  made  under  an 
agreement  entered  into  after  the  change? 

A-23:  (a)  No.  Payments  are  not 
treated  as  contingent  on  a  change  in 
ownership  or  control  if  they  are  made 
(or  to  be  made]  pursuant  to  an 
agreement  entered  into  after  the  changf 
For  this  purpose,  an  agreement  that  is 
executed  after  a  change  in  ownership  or 
control,  pursuant  to  a  legally 
enforceable  agreement  that  was  entered 
into  before  the  change,  will  be 
considered  to  have  been  entered  into 
before  the  change,  (See  Q,/A-9  regarding 
the  exemption  for  reasonable 
compensation  for  services  rendered  on 
or  after  a  change  in  ownership  or 
control,) 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-23; 

Example  (II.  Assume  that  a  disqualified 
ind.vidudi  is  an  employee  of  a  corporation,  A 
change  in  control  of  the  corporation  occurs 
and  thereafter  the  individual  enters  into  an 
employment  agreement  with  the  acquuing 
ccmpany  Since  the  agreement  is  entered  inio 
after  the  change  in  control  occurs  payments 
to  be  made  under  agreement  are  not  treated 
as  contingent  on  the  change. 

Example  (2).  Assume  the  same  facts  as.  in 
example  (1),  except  that  the  agreement 
betwetn  the  disqualified  individual  and  the 
arquii;ng  company  is  executed  after  the 
changi>  in  control,  pursuant  to  a  legally 
enforceable  agreement  entered  into  before 
the  change  Payments  to  be  made  under  the 
agreement  may  be  treated  as  contingent  on 


the  change  in  control  pursuant  to  Ql \~22  of 
this  section.  However,  see  Q/A-S  refiartiine 
the  exemption  from  the  definition  of 
parachute  payment  for  certain  amoiiriN  of 
reasonable  compensation. 

Q-24;  If  a  payment  is  treated  as 
contingent  on  a  change  in  ownership  or 
control,  is  the  full  amount  of  the 
payment  so  treated? 

A-24:  (a)  Generally,  yes  However,  in 
certain  circumstances,  described  in 
paragraphs  (b)  and  (c)  of  this  A-24,  only 
a  portion  of  the  payment  is  treated  as 
contingent  on  the  change. 

(b)  This  paragraph  (b)  applies  if  it  is 
substantially  certain,  at  the  time  of  thi 
change,  that  the  payment  w^ould  have 
been  made  whether  or  not  the  change 
occurred,  but  the  payment  is  treated  as 
contingent  on  the  change  solely  because 
the  change  accelerates  'he  time  at  which 
the  payment  is  made.  In  such  case,  the 
portion  of  the  payment  that  is  treated  as 
contingent  on  the  change  in  ownership 
or  control  is  the  amount  by  which  the 
amouni  of  the  accelerated  pavment 
exceeds  the  present  value  of  the 
payment  absent  the  acceleration.  If  the 
amount  of  such  a  payment  absent  the 
acceleration  is  not  reasonably 
ascertainable,  and  the  acceleration  of 
the  payment  does  not  significantly 
increase  the  present  value  of  the 
payment  absent  the  acceleration,  the 
present  value  of  the  payment  absent  the 
acceleration  shall  be  treated  as  equal  to 
the  amount  of  the  accelerated  payment 
For  rules  on  determining  present  value, 
see  paragraph  (d)  of  this  A-24.  and  Q/ 
.■\-32andQ/A-33. 

(c)[ll  This  paragraph  (c)  applies  in  the 
case  of  a  payment  that  is  accelerated  by 
a  change  in  ownership  or  control  and 
that  was  substantially  certain,  at  the 
time  uf  the  change,  to  have  been  made 
without  regard  to  the  change  if  the 
Jisquahfied  individual  had  continued  to 
perform  services  for  the  corporation  for 
a  specified  period  of  time.  In  such  case, 
the  portion  of  the  payment  that  is 
treated  as  contingent  on  the  change  in 
ownership  or  control  is  the  lesser  of 

(i)  The  amount  of  the  accelerated 
payment;  or 

(ii)  The  amount  by  which  the  amount 
of  the  accelerated  payment  exceeds  the 
present  value  of  the  payment  that  was 
expected  to  be  made  absent  the 
acceleration  (determined  without  regard 
to  the  risk  of  forfeiture  for  failure  to 
continue  to  perform  services),  plus  an 
amount,  as  determined  in  paragraph 
(c)(2)  of  this  A-24.  to  reflect  the  lapse  of 
the  obligation  to  continue  to  perform 
services. 

If  the  value  of  the  payment  that  was 
expected  to  be  made  absent  the 
acceleration  is  not  reasonably 
ascertainable,  the  future  value  of  such 


payment  shall  be  deemed  to  be  equal  to 
the  amount  of  the  accelerated  payment, 
(2)  The  amount  reflecting  the  lapse  of 
the  obligation  to  continue  to  perfom 
services  (described  in  paragraph 
(c)(l)(ii)  of  this  A-24)  will  depend  on  all 
of  the  facts  and  circumstances.  In  no 
event,  however,  shall  such  amount  be 
less  than  1  percent  of  the  amount  of  the 
accelerated  payment  multiplied  by  the 
number  of  full  months  between  the  dale 
that  the  individual's  right  to  receive  the 
payment  is  not  subject  to  any 
requirement  or  condition  which  would 
be  treated  as  resulting  in  a  substantial 
risk  of  forfeiture  (within  the  meaning  of 
S  1.83-3(c))  and  the  date  that,  absent  the 
acceleration  the  individual's  right  to 
receive  the  payment  would  not  have 
been  subject  to  any  requirement  or 
condition  which  would  be  treated  as 
resulting  in  a  substantial  risk  of 
forfeiture. 

(d)  For  purposes  of  this  A-24,  the 
present  value  of  a  payment  is 
determined  as  of  the  date  on  which  the 
accelerated  payment  is  made. 

(e)  The  following  examples  illustrate 
the  principles  of  this  A-24: 

Example  (1).  A  corporation  and  a 
disqualified  individual  enter  into  a  contract 
providing  that,  if  a  change  in  the  ownership 
or  control  of  the  corporation  occurs,  all  of  the 
nonforfeitable  deferred  compensation  the 
individual  has  earned  prior  thereto  will  be 
paid  immediately,  Thr;  deferred 
compensation  otherwise  will  be  paid  when 
the  individual  reaches  age  60.  A  change  in  the 
ownership  of  the  corporation  occurs,  and  the 
deferred  compensation  is  immediately  paid. 
Since  the  payment  would  have  been  made  in 
any  event  when  the  individual  reached  age 
60,  it  is  substantially  certain,  at  the  time  of 
the  change,  that  the  payments  would  have 
been  made  whether  or  not  the  change 
occurred.  The  payment  is  treated  as 
contingent  on  the  change  in  ownership  or 
control  solely  because  the  change  accelerates 
the  time  at  which  the  payments  are  made. 
Therefore,  the  portion  of  the  payment  treated 
as  contingent  on  the  change  is  the  amouni  by 
which  the  amount  of  the  accelerated  payment 
[i.e.,  the  amount  paid  to  the  individual 
because  of  the  change  in  ownership  or 
control)  exceeds  the  present  value  of  the 
payment  absent  the  acceleration  [i.e..  the 
value  of  the  deferred  compensation  at  the 
lime  of  the  change  in  ownership  or  control,  if 
the  compensation  had  remained  nonpayable 
until  age  60). 

Example  (2).  A  corporation  grants  a  stock 
appreciation  right  to  a  dtsquahfied  individual. 
After  the  stock  appreciation  right  vests  and 
becomes  exercisable,  a  change  in  the 
ownership  of  the  corporation  occurs,  and  the 
individual  exercises  the  right.  Neither  the 
granting  nor  the  vesting  of  the  stock 
appreciation  right  was  treated  as  a  payment 
in  the  nature  of  compensation.  Even  if  the 
change  in  ownership  accelerates  the  time  at 
which  the  right  is  exercised,  no  portion  of  the 
payment  received  upon  exercise  of  the  right 
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IS  (,'Hdtfd  <>!>  (,untm(<t  nt  on  the  change,  since 
the  amount  of  the  acr,cl?ratcd  payme.^t  does 
not  exceed  the  pi^sen'  value  of  the  pa^vment 

amount  by  which  the  amount  of  the 

a(  rt'lerated  payment  {i.e..  SSOO.noo.  the 
amouni  paid  to  the  individual  because  of  the 

E\amp!c  (7).  (i)  On  January  15. 198a  a 
corporation  grants  to  a  disqualified 
individual  nonqualified  slock  options  to 
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(S200.000)  exceeds  the  present  value  on 
lanuary  16,  1988,  of  the  payment  thai  was 
expected  to  have  been  made  on  [anuary  15. 
1989.  absent  the  acceleration,  nliis  an  amount 


contingent  on  the  change  in  ownership 
or  control, 
Q-26:  How  may  the  presumption 


.    J     A  ^. 


payments  under  the  agreement  still  may 
be  contingent  on  the  change  in 
ownership  or  control  pursuant  to  Q/A- 


.K..    » .1 , 
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is  irfjtfd  ,,»  cuntinjitnt  on  the  chnnse.  since 
Ihp  amouni  of  the  acr.clpratci!  pdyTmr.^t  does 
not  exceed  the  prpsen'  \\i]\tc  of  thp  [iHvmen' 
.'hspnt  thf?  sccelcraMcn 

Eiomr/f  I'"'!.  As  a  rfsul'  nf  d  t;^'.in«p  in  th« 
ffffclive  control  of  a  corporation,  a 
disqualified  individual  with  respect  to  the 
ciirpor^tion  receives  payment  of  his  vested 
a(  count  balance  in  a  nonqualified  indi\  idii.ii 
account  plan  Actual  interest  and  other 
farnings  on  the  plan  assets  are  credited  to 
each  accoun'  as  earned  and  before 
distribution.  Investment  of  the  plan  assets  is 
not  restricted  in  such  a  manner  as  would 
prevent  the  earning  of  a  market  rate  of  return 
on  the  plan  assets.  The  diite  on  which  the 
individual  would  have  received  his  vested 
account  balance  absent  the  change  in  control 
is  uncertain,  and  the  rate  of  earnings  on  the 
plan  assets  is  not  fixed.  Thus,  the  amount  nf 
the  payment  absent  the  acceleration  is  not 
reasonably  ascertainable.  Under  those  f.icts, 
acceleration  of  the  payment  does  not 
significantly  increase  the  present  \  alue  uf  the 
payment  absent  the  acceleration,  and  the 
present  value  of  the  payment  dbsent  the 
acceleration  shall  be  treated  as  equal  to  the 
amount  of  the  accelerated  payment. 
Accordingly,  no  portion  of  the  payment  is 
treated  as  contingent  on  the  change 

Exarrplc  (4)  As  a  result  of  a  chnn^e  in  the 
effective  control  of  a  corporation,  a 
disqualified  individual  with  respect  to  the 
corporation  receives  payment  of  the 
individual'i  vested  benefits  under  a 
nonqualified  pension  plan  which  the 
individual  otherwise  would  have  received 
upon  retirement.  The  amount  of  the  benefits 
IS  not  actuanally  reduced  to  reflect  its  earlier 
payment.  The  payment  is  treated  as 
contingent  on  the  change  in  control  solely 
because  the  change  accelerates  the  time  at 
which  the  payment  is  made.  Therefore,  the 
portion  of  the  payment  treated  as  contingent 
on  the  change  is  the  amount  by  which  the 
amount  of  the  accelerated  paymeit  exceed'* 
the  present  v«lje  of  the  payment  absent  the 
acceleration 

Example  l'5l.  On  laruary  15.  U.>8h.  a 
corporation  and  a  disqualified  mdividudl 
enter  into  a  contract  providing  for  a  cash 
payment  of  $500,000  to  be  made  to  the 
individual  on  January  15.  1991  The  payment 
IS  to  be  forfeited  by  the  individual  if  he  does 
not  remain  employed  b>  the  corporation  fir 
the  entire  5-year  period.  However,  the  full 
amount  of  the  payment  i«  to  be  mtide 
immediately  upon  a  change  in  the  ownership 
or  cont.'o!  of  the  corporation  during  the  5-ye,tr 
period.  On  January  15.  1989.  a  chiinge  ir.  'he 
ownership  of  the  corpioration  occurs  and  the 
fi.il  amount  of  the  payment  ($500,000)  is  made 
on  that  date  to  the  individual.  Since  the 
payment  would  have  been  made  in  the 
absence  of  the  change  if  the  indu  idual  h.id 
continued  to  perform  services  for  the 
corporation  until  the  end  of  the  five  >edr 
penod.  It  IS  subst;inti<)l!_v  certain,  .it  the  lime 
of  the  change,  that  the  payment  w(iuld  have 
been  made  in  the  absence  of  the  change  if  the 
individual  had  continued  to  perfr^rm  »er\  ices 
for  the  corporation  for  a  specified  p«>riiid  nf 
time  Therefore,  only  a  portion  of  the 
payment  ;s  treated  as  rontingeni  on  the 
ch.inge  The  portion  of  the  payment  that  is 
treated  .4S  (  ontingent  on  the  change  is  the 


amount  by  which  the  amount  of  the 
=i(.(;clerated  p.ivment  (.•*?..  SSOO.OOO.  th«,' 
amount  paid  to  the  individual  because  of  the 
change  in  ownership!  exceeds  the  present 
value  of  the  payment  that  was  expected  to 
ha\e  been  made  absent  the  acceleration  [i.e.. 
$406.83fl,  the  present  value  on  January  15. 
1989  of  11  <;5(Xi.nO()  pavment  on  Jantinry  15. 
1991).  plus  an  amount  reflecting  the  lapse  of 
the  obligation  to  continue  to  perform  services 
Such  amount  will  depend  on  all  the  facts  and 
circumstances  but  in  no  event  will  such 
amount  be  less  than  $110,000(1*   •   22 
months  ■  $5O0.0»X))  Accordingly,  the 
minimum  a.mount  of  the  payment  treated  as 
contingent  on  the  change  in  ownership  or 
control  is  $203, ItC  |$54X).n00  -  S4(X5.8,'ia|  + 
SllO.aXi).  This  result  is  not  changed  if  the 
individual  actually  remains  employed  until 
'he  end  of  the  5-)  ear  penod. 

Example  101  (i)  On  January  15.  19bt>,  a 
corporation  gives  to  a  disqualified  individual, 
in  connection  with  his  performance  of 
services  to  the  corporation,  a  bonus  ot  1,000 
shares  of  the  corporation's  stock.  Under  the 
terms  of  the  bonus  arrangement,  the 
individual  is  obligated  to  return  the  slock  to 
the  corporation  if  she  terminates  her 
employment  for  any  r»'iison  prior  to  January 
15, 1991.  However  if  there  is  a  change  in  the 
ownership  or  effective  control  of  the 
corporation  prior  to  January  15,  1991.  she 
ceases  to  be  obligated  to  return  the  stock 
The  individual's  rights  in  the  stock  are 
treated  as  subsl.intially  nonvested  (within 
the  meaning  of  \  1.83-3  (b))  during  that 
period.  On  Janu.iry  15.  1988.  a  change  in  the 
ownership  of  the  corporation  occurs.  On  that 
day,  the  fair  market  value  of  the  stock  is 
S500.000. 

(iij  Since  the  stocJc  would  have  become 
substantially  vested  in  the  individual  in  the 
absence  of  the  change  if  she  had  continued  to 
perform  services  for  the  rorfioration  through 
January  15. 1991,  it  is  substantially  certain,  at 
the  time  of  the  change,  thdt  the  payment 
would  have  been  made  in  the  abse.nce  of  the 
change  if  the  individual  had  continued  to 
perform  services  fur  the  corporation  for  a 
specified  period  of  time.  Thus,  only  a  portion 
of  the  payment  is  treated  as  contingent  on  the 
change  in  ownership  or  control.  The  portion 
of  the  payment  th,it  is  treated  as  contingent 
on  the  change  is  the  amount  by  which  the 
present  value  of  the  accelerated  pavment  on 
Jdnciry  l.i.  1989  (S500.000).  exceeds  the 
present  value  of  the  payment  that  was 
expected  to  have  been  made  on  January  15. 
1991.  plus  an  amount  reflecting  the  lapse  of 
the  obligation  to  continue  to  perform  services. 
Assuming  that,  at  the  time  of  the  chdnge,  it 
cannot  be  reasonably  ascertained  what  the 
value  of  the  stock  would  been  on  Jrinvriry  15, 
1991,  the  future  value  of  such  stock  on 
January  15.  1991.  is  deemed  to  be  $500,000. 
the  amount  of  the  accelerated  payment.  The 
present  value  on  January  15.  1989.  of  a 
S50f.).0u0  payment  to  be  made  on  January  15. 
1991.  IS  $406.8.18,  Thus,  the  portion  of  the 
payment  treated  as  contingent  on  the  change 
is  $83,162  ($500,000  -  $406,838).  plus  an 
amount  reP.ecting  the  lapse  of  the  obligation 
to  continue  to  perform  serv  ices  Such  amount 
will  depend  on  all  the  facts  and 
circumstances  but  in  no  event  will  such 
amount  be  less  than  $110.000 11%  \22  months 
X  $500,000). 


Eu:ivplp  r).  (i)  On  January  15. 198a  a 
corporntion  grants  to  a  disqualified 
individual  nonqualified  stock  options  to 
purchase  30,000  shares  of  the  corporation's 
stork.  The  options  do  not  have  a  readily 
ascertainable  fair  market  value  at  the  time  of 
grant.  The  options  will  be  forfeited  by  the 
individual  if  he  fails  to  perform  personal 
services  for  the  corporation  until  January  15. 
1989.  The  options  will,  however,  substantially 
vest  in  the  individual  at  an  earlier  date  if 
there  is  a  change  in  ownership  or  control  of 
the  corporation.  On  January  16. 1988.  a 
change  in  the  ownership  of  the  corporation 
occurs  and  the  options  become  substantially 
vested  in  the  individual.  On  January  16,  1988, 
the  options  have  an  ascertainable  fair  market 
value  of  $600,000. 

(iij  At  the  time  of  the  change,  it  is 
substantially  certain  that  the  payment  of  the 
options  to  purchase  30.000  shares  would  have 
been  made  in  the  absence  of  the  change  if  the 
individual  had  continued  to  perform  services 
for  the  corporation  until  January  15.  1989. 
Therefore,  only  a  portion  of  the  payment  is 
treated  as  contingent  on  the  change.  The 
portion  of  the  payment  that  is  treated  as 
contingent  or  the  change  is  the  amount  by 
which  the  amount  of  the  accelerated  payment 
on  January  16.  1988  (Seai.OOO)  exceeds  the 
present  value  on  January  16.  1988,  of  the 
payment  that  whs  expected  to  have  been 
made  on  January  15. 1989.  absent  the 
acceleration,  plus  an  amount:  reflecting  the 
lapse  of  the  obligation  to  continue  to  perform 
services.  Assuming  that,  at  the  ti.me  of  the 
change,  it  cannot  be  reasonably  ascertained 
what  the  value  of  the  options  would  have 
been  on  Janunry  15, 1989.  the  value  of  such 
options  on  January  16,  1988,  is  deemed  to  be 
$600,000.  the  amount  of  the  accelerated 
payment.  The  present  value  on  January  16. 

1988.  of  a  $600,000  payment  to  be  made  on 
January  15.  1989.  is  $549,964.13.  Thus,  the 
portion  of  the  payment  treated  as  contingent 
on  the  change  is  $50,035.87  ($600,000  - 
$549,964.13).  plus  an  amount  reflecting  the 
lapse  of  the  obligation  to  continue  to  perform 
services.  Such  amount  will  depend  on  nit  the 
facts  and  circumstances  but  in  no  event  will 
such  amount  be  le.ss  than  S60.000  (TV  ■  10 
months  v  $600,000). 

Exarvpir  (81.  (ij  The  facts  are  the  same  as 
m  example  (7).  except  that:  the  options 
become  substantially  vested  periodically 
(absent  a  change  in  ownership  of  control) 
with  one-third  of  the  options  vesting  on 
January  15.  1987.  1988.  and  19a9.  respectively. 
Thus,  options  to  purchase  20.000  shares  vest 
independently  of  the  January  16.  1988.  change 
in  ownership  and  the  options  to  purchase  the 
remaining  10.000  shares  vest  as  a  result  of  the 
(hangp. 

(ii)  At  the  time  of  the  change,  it  is 
substantially  certain  that  the  payment  of  the 
options  to  purchase  lO.OOO  shares  would  have 
been  made  without  regard  to  the  change  if 
the  individual  had  continued  to  [>erform 
services  for  the  corporation  until  January  15, 

1989.  Therefore,  only  a  portion  of  the 
payment  is  treated  as  contingent  on  the 
change  The  portion  of  the  payment  that  is 
treated  as  contingent  on  the  change  in  the 
amount  by  which  the  amount  of  the 
accelerated  payment  on  January  16. 1988 
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(S200.000)  exceeds  the  present  value  on 
January  16.  1988,  of  the  payment  that  was 
expected  to  have  been  made  on  January  15. 
1989.  absent  the  acceleration,  plus  an  amount 
refl>'cting  the  lapse  of  the  obligation  to 
perform  services.  Assuming  that,  at  the  time 
of  the  change,  it  cannot  be  reasonably 
ascertained  what  the  value  of  the  options 
would  have  been  on  January  15.  1989.  the 
value  of  such  options  on  January  16.  1988.  is 
deemed  to  be  $200,000.  the  amount  of  the 
accelerated  payment.  The  present  value  on 
January  16.  1988.  of  a  $200,000  payment  to  be 
made  on  January  15. 1989.  is  $183,328.38. 
Thus,  the  portion  of  the  payment  treated  as 
contingent  on  the  change  is  $16,671  62 
($200,000  -  $183,328.38),  plus  an  amount 
reflecting  the  lapse  of  the  oliligation  to 
continue  to  perform  services  Such  amount 
will  depend  on  all  the  facts  and 
circumstances  but  in  no  event  will  such 
amount  be  less  than  $20,000  (1%  :x:  10  months 
X  $200,000). 

Example  (9).  Assume  the  same  facts  as  in 
example  (7).  except  that  the  option  agreement 
provides  that  the  options  will  vest  either 
upon  the  corporation's  level  of  profits 
reaching  a  specified  level,  or  if  earlier,  on  the 
date  on  which  there  is  a  change  in  ownership 
or  control  of  the  corporation.  The 
corporation's  level  of  profits  do  not  reach  the 
specified  level  prior  to  January  16. 1988  In 
such  case,  the  full  amount  of  the  payment, 
$600,000,  is  treated  as  contingent  on  the 
change  because  it  was  not  substantially 
certain,  at  the  time  of  the  change,  that  the 
payment  would  have  been  made  in  the 
absence  of  the  change  if  the  individual  had 
continued  to  perform  services  for  the 
corporation  for  a  specified  period  of  time.  See 
Q/A-39  for  rules  relating  to  the  reduction  of 
the  excess  parachute  payment  by  the  portion 
of  the  payment  which  is  established  to  be 
reasonable  compensation  for  personal 
services  actually  rendered  before  the  date  of 
a  change  in  ownership  or  control. 

Presumption  That  Payment  Is 
Contingent  on  Change 

Q-25:  Is  there  a  presumption  that 
certain  payments  are  contingent  on  a 
change  in  ownership  or  control? 

A-25:  Yes.  P'or  purposes  of  this 
section,  any  payment  pursuant  to — 

(a)  An  agreement  entered  into  withir. 
one  year  before  the  date  of  a  ch.jnge  in 
ownership  or  control,  or 

(b)  An  amendment  that  modifies  a 
previous  agreement  in  any  significant 
respect,  if  the  amendment  is  made 
within  one  year  before  the  date  of  a 
change  in  ownership  or  control,  is 
presumed  to  be  contingent  on  such 
change  unless  the  contrary  is 
established  by  clear  and  convincing 
evidence.  In  the  case  of  an  amt^ntiment 
described  in  paragraph  (b)  of  this  A-25. 
only  the  portion  of  any  payment  that 
exceeds  the  amount  of  such  payment 
that  would  have  been  made  in  the 
absence  of  the  amendment  is  presumed, 
by  reason  of  the  amendment,  to  be 


contingent  on  the  change  in  ownership 
or  control. 

Q-26:  How  may  the  presumption 
described  in  Q/ A-25  of  this  section  be 
rebutted? 

A-26:  (a)  To  rebut  the  presumption 
described  in  Q/A-2.5  of  this  section,  the 
taxpayer  must  establish  by  clear  and 
convincing  evidence  that  the  payment  is 
not  contingent  on  the  change  in 
ownership  or  control.  Whether  the 
payment  is  contingent  on  such  change  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances  of  the  particular 
case.  Factors  relevant  to  such  a 
determination  include,  but  are  not 
limited  to:  (1)  The  content  of  the 
agreement  or  amendment;  and  (2)  the 
circumstances  surrounding  the 
execution  of  the  agreement  or 
amendment,  such  as  whether  it  was 
entered  into  at  a  time  when  a  takeover 
attempt  had  commenced  and  the  degree 
of  likelihood  that  a  change  in  ownership 
or  control  would  actually  occur. 

(b)  In  the  case  of  an  agreement 
described  in  paragraph  (a)  of  A-23  of 
this  section,  clear  and  convincing 
evidence  that  the  agreement  is  one  of 
the  three  following  types  will  generally 
rebut  the  presumption  that  payments 
under  the  agreement  are  contingent  on 
the  change  in  ownership  or  control: 

(1)  .A  'nnndiscriminatory  employee 
plan  or  program  '  as  defined  in 
paragraph  (c)  of  this  A-26; 

(21  A  contract  between  a  corporation 
and  an  individual  that  replaces  a  prior 
contract  entered  into  by  the  same 
parties  more  than  one  year  before  the 
change  m  ownership  or  control,  if  the 
new  contract  does  not  provide  for 
increased  payments  (apart  from  normal 
increases  attriliutable  to  increased 
responsibilities  or  cost  of  living 
adjustments),  accelerate  the  payment  of 
amounts  due  at  a  future  time,  or  modify 
(to  the  individual's  benefit)  the  terms  or 
conditions  under  which  payments  will 
be  made:  or 

(3)  A  contract  between  a  corporation 
and  an  individual  who  did  not  perform 
services  for  the  corporation  prior  to  the 
individual  s  taxable  year  in  which  the 
change  in  ownership  or  control  occurs,  if 
the  contract  does  not  provide  for 
payments  that  are  significantly  different 
in  amount,  timing,  terms,  or  conditions 
from  those  provided  under  contracts 
entered  into  by  the  corporation  (other 
than  contracts  that  themselves  were 
entered  into  within  one  year  before  the 
change  in  ownership  or  control  and  in 
contemplation  of  the  change)  with 
individuals  performing  comparable 
services. 

However,  even  if  the  presumption  is 
rebutted  with  respect  to  an  agreement. 


payments  under  the  agreement  still  may 
be  contingent  on  the  change  in 
ownership  or  control  pursuant  to  Q/A- 
22  of  this  section. 

(c)  For  purposes  of  this  section,  the 
term  "nondiscriminatory  employee  plan 
or  program  "  means;  a  group  term  life 
insurance  plan  that  meets  the 
requirements  of  section  79(d):  an 
employee  benefit  plan  that  meets  the 
requirements  of  section  89  (d)  and  (e);  a 
self  insured  medical  reimbursement  plan 
that  meets  the  requirements  of  section 
105(h);  a  qualified  group  legal  services 
plan  (within  the  meaning  of  section  l20): 
a  cafeteria  plan  (within  the  meaning  of 
section  125);  an  educational  assistance 
program  (within  the  meaning  of  section 
127);  and  a  dependent  care  assistance 
program  (within  the  meaning  of  section 
129).  Payments  under  certain  other  plans 
are  exempt  from  the  definition  of 
"parachute  payment"  under  Q/A-*  of 
this  section. 

(d)  The  following  examples  illustrate 
the  application  of  the  presumption: 

Example  flj.  A  corporation  and  a 
disqualified  individual  who  is  an  employee  of 
the  corporation  enter  into  an  employment 
contract.  The  contract  replaces  a  prior 
contract  entered  into  by  the  same  parties 
more  than  one  year  l)efore  the  change  and  the 
new  contract  does  not  provide  fur  any 
increased  payments  other  than  a  cost  of 
hving  adjustment,  does  not  accelerate  the 
payment  of  amounts  due  at  a  future  time,  and 
does  not  modify  (to  the  individual's  t>enefitl 
the  terms  or  conditions  under  which 
payments  will  be  made.  Clear  and  convincing 
evidence  of  these  facts  rebuts  the 
presumption  described  in  A-25  ^f  this 
section.  However,  payments  under  the 
contract  still  may  be  contingent  on  the 
change  in  ovynership  or  control  pursuant  to 
Q/A-22  of  this  section. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  the  contract  is 
entered  into  after  a  tender  offer  for  the 
corporation's  slock  had  commenced  and  it 
was  likely  that  a  change  in  ownership  would 
occur  and  the  contract  provides  for  a 
substantial  bonus  payment  to  the  individual 
upon  his  signing  the  contract.  The  individual 
has  performed  services  for  the  corporation 
for  many  years,  but  previous  employment 
contracts  l)etween  the  corporation  and  the 
individual  did  not  provide  for  a  similar 
signing  bonus.  One  month  after  the  contract 
is  entered  into,  a  change  in  the  ownership  of 
the  corporation  occurs.  All  payments  under 
the  contract  are  presumed  to  be  contingent 
on  the  change  in  ownership  even  though  the 
bonus  payment  would  have  been  legally 
required  even  if  no  change  had  occurred. 
Clear  and  convincing  evidence  of  these  faiu 
rebuts  the  presumption  described  in  A-25  of 
this  section  with  respect  to  all  of  the 
payments  under  the  contract  with  the 
exception  of  the  twnus  payment  (which  is 
treated  as  contingent  on  the  change). 
However,  such  payments  under  the  contract 
still  may  be  contingent  on  the  change  in 
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10.  1987  (pursuant  to  Q/A-27  of  this  section) 
since  A  had  acquired  more  than  50  percent  of 
Corporation  Ms  voting  stock  as  of  that  date. 
Example  (2).  A  minority  group  of 


(c)  For  purposes  of  this  A-29.  section 
318(al  shall  apply  in  determining  stock 
ownership. 

fdl  The  follovvine  examnles  illustrate 


value  equals  or  exceeds  the  amount 
equal  to  3  times  the  individual's  base 
amount,  the  payments  are  parachute 
navments.  If  this  acoreoatp  nrespnt 
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iiwnership  or  control  pursuant  to  Q/A-22  of 

ihis  section 

Change  tn  Chwership  or  Control 

Q-27,  When  does  a  change  in  the 
ownership  of  a  corporation  occur? 

A-27:  (a )  For  purposes  of  this  section. 
a  change  in  the  ownership  or  control  of 
a  corporation  occurs  on  (he  date  that 
any  one  person,  or  more  than  one 
person  acting  as  a  group,  acquires 
ownership  of  stocic  of  the  corporation 
that,  together  with  stoclc  held  by  such 
person  or  group,  possesses  more  than  50 
percent  of  the  total  fair  market  value  or 
total  voting  power  of  the  stock  of  such 
corporation.  However,  if  any  one 
person,  or  nore  than  one  person  acting 
as  a  group,  is  considered  to  own  more 
than  50  percent  of  the  total  fair  market 
value  or  total  voting  power  of  the  stock 
of  a  corporation,  the  acquisition  of 
additional  stock  by  the  same  person  or 
persons  is  not  considered  to  cause  a 
change  in  the  ownership  of  the 
rorporation  for  to  cause  a  chanee  in  the 
effective  control  of  the  corporation 
(within  the  meaning  of  Q  A-2H  of  this 
section)).  An  increase  in  the  percentage 
of  stock  owned  by  any  one  person,  or 
persons  acting  as  a  group  as  a  result  of 
a  transaction  in  which  the  rorporation 
acquires  its  stock  m  exchange  for 
property  will  be  treated  as  an 
acquisition  of  stock  for  purposes  of  this 
section. 

(b)  Fur  purposes  of  paragraph  (a)  of 
this  A-27,  persons  wili  not  be 
considered  to  be  "acti.ng  .as  a  group" 
merely  because  they  happen  to  purchase 
or  own  stock  of  the  same  corporation  at 
the  same  time,  or  as  a  result  of  the  same 
public  offering  However,  persons  will 
be  considered  to  be  'acting  as  a  group" 
if  they  are  owners  of  an  entity  that 
enters  into  a  merger,  consolidation, 
purchase  or  acquisition  of  stock,  or 
similar  business  transaction  with  the 
corporation. 

(c)  For  purposes  of  this  ,A-27,  section 
3T8(a)  shall  apply  in  determining  stock 
'iwnership, 

(dj  The  following  examples  illustrate 
'he  principles  of  this  A-27: 

Excn)ple  Hi  Corporation  M  has  owned 
stock  having  a  fdir  market  value  equal  to  19 
percent  of  the  value  of  the  slock  of 
Corporation  .\  [an  otherw;,se  unrelated 
corporation)  for  rrany  years  prior  to  1966 
Corp'.-ration  M  acquires  additionjl  slock 
havinfi  a  fair  market  value  equal  to  15  percent 
of  the  ^alue  of  the  stock  of  Corporation  N  on 
|<inuar>  1.  1986.  and  an  additional  18  percent 
on  February  Z\.  1987  As  of  February  Z\  1967, 
Corporation  M  has  acqu.red  sloe*  having  a 
fair  market  value  greater  thar  50  percent  of 
(he  value  of  the  slock  of  Corporatioi  N,  Th,.s 
a  change  in  the  ownership  of  Curporatiun  .\ 
IS  considered  to  occur  on  February  21,  1987 
l»S»uming  that  Corporation  M  did  not  have 


effective  control  of  Corporation  N 
immediately  prior  to  the  acquisition  on  that 
date). 

Example  (2).  All  of  the  corporation's  stock 
is  owned  by  the  founders  of  the  corporation. 
The  board  of  directors  of  the  corporation 
decides  to  offer  shares  of  the  corporation  to 
the  publia  After  the  public  offenng  the 
founders  of  the  corporation  own  a  lota!  of  40 
percent  of  the  corporation  s  stock,  and 
members  of  the  public  own  60  percent.  If  no 
one  person  (or  more  than  one  person  acting 
as  a  group)  owns  more  than  50  percent  of  the 
corporation's  stock  (by  value  or  voting 
power)  after  the  public  offering,  there  is  no 
change  in  the  ovraership  of  the  corporation 

Example  (3).  Corporation  P  merges  into 
Corporation  O  (a  previously  unrelated 
corporation).  In  the  merger,  the  shareholders 
of  Corporation  P  receive  Corporation  O  stock 
in  exchange  for  their  Corporation  P  stock. 
Immediately  after  the  merger,  the  former 
shareholders  of  Corporation  P  own  stock 
having  a  fair  market  value  equal  to  60  percent 
of  the  value  of  the  stock  of  Corporation  O, 
and  the  former  shareholders  of  Corporation  O 
own  stock  having  a  fair  market  value  equal  to 
40  percent  of  the  value  of  the  stock  of 
Corporation  O.  The  former  shareholders  of 
Corporation  P  will  be  treated  as  "acting  as  a 
group"  in  their  acquisition  of  Corporation  O 
stock.  Thus,  a  change  in  the  ownership  of 
Corporation  O  occurs  on  the  date  of  the 
merger. 

Example  (4).  A,  an  individual,  owns  stock 
having  a  fair  market  value  equal  to  20  percent 
of  the  value  of  the  stock  of  Corporation  Q  On 
January  1, 1987.  Corporation  Q  acquires  in  a 
redemption  for  cash  all  of  the  stuck  held  by 
shareholders  other  than  A.  Thus.  A  is  left  as 
the  sole  shareholder  of  Corporation  O  A 
change  in  ownership  of  Corporation  O  is 
considered  to  occur  on  January  1. 1987 
(assuming  that  A  did  not  have  effective 
control  of  Corporation  Q  immediately  pnor  to 
the  redemption). 

Example  (Sj.  Assume  the  same  facts  as  i.n 
example  (4).  except  that  A  owns  stock  having 
a  fair  market  value  equal  to  51  percent  of  the 
value  of  all  the  stock  of  Corporation  Q 
immediately  prior  to  the  redemption.  There  is 
no  change  in  the  ownership  of  Corporation  Q 
as  a  result  of  the  redemption. 

Q-28:  When  does  a  change  in  the 
effective  control  of  a  corporation  occur? 

A- 38:  (a)  For  purposes  of  this  .'section. 
a  change  in  the  effective  control  of  a 
corporation  is  presumed  to  occur  on  the 
date  that  either — 

(1)  Any  one  person,  or  more  than  one 
person  acting  as  a  group,  acquires  (or 
has  acquired  during  the  12  month  period 
ending  on  the  date  of  the  most  recent 
acquisition  by  such  person  or  persons) 
ownership  of  stock  of  the  corporation 
possessing  20  percent  or  more  of  the 
total  voting  power  of  the  stock  of  such 
corporation:  or 

(2)  A  majority  of  mem.bers  of  the 
corporation's  board  of  directors  is 
replaced  during  any  12-month  period  by 
directors  whose  appointment  or  election 
is  not  endorsed  by  a  majority  of  the 
members  of  the  corporation's  board  of 


directors  prior  to  the  date  of  the 
appointment  or  election. 

This  presumption  may  be  rebutted  by 
establishing  that  such  acquisition  or 
acquisitions  of  the  corporations  stock. 
or  such  replacement  of  the  majority  of 
the  members  of  the  corporation's  board 
of  directors,  does  not  transfer  the  power 
to  control  (directly  or  indirectly)  tht; 
management  and  policies  of  the 
corporation  from  any  one  person  (or 
more  than  one  person  acting  as  a  group) 
to  another  person  (or  group).  For 
purposes  of  this  section,  in  the  absence 
of  an  event  described  in  paragraph  (a) 
(1)  or  (2)  of  this  A-28,  a  change  in  the 
effective  control  of  a  corporation  is 
presumed  not  to  have  occurred. 

(b)  If  any  one  person,  or  more  than 
one  person  acting  as  a  group,  is 
considered  to  effectively  control  a 
corporation  (within  the  meaning  of  this 
A-28).  the  acquisition  of  additional 
control  of  the  corporation  by  the  same 
person  or  persons  is  not  considered  to 
cause  a  change  in  the  effective  control 
of  the  corporation  (or  to  cause  a  change 
in  the  ownership  of  the  corporation 
within  the  meaning  of  Q/.'\-27  of  this 
section). 

(c)  For  purposes  of  this  A-28.  persons 
will  not  be  considered  to  be  "acting  as  a 
group"  merely  because  they  happen  to 
purchase  or  own  stock  of  the  same 
corporation  at  the  same  time,  or  as  a 
result  of  the  same  public  offering. 
However,  persons  will  be  considered  as 
"acting  as  a  group"  if  they  are  owners  of 
an  entity  that  enters  into  a  merger, 
consolidation,  purchase  or  acquisition  of 
stock,  or  similar  business  transaction 
with  the  corporation. 

(d)  Section  318(a)  shall  apply  in 
determining  stock  ownership  for 
purposes  of  this  A-28. 

(e)  The  following  examples  illustrate 
the  principles  of  this  A-28: 

Example  [V-  Shareholder  A  acquired  the 
following  percentages  of  the  voting  stock  of 
Corporation  M  (an  otherwise  unrelated 
corporation)  on  the  following  dates:  16 
percent  on  January  1.  1985;  10  percent  on 
January  10. 1986:  8  percent  on  February  10. 
1986:  11  percent  on  March  1,  1987;  and  8 
percent  on  March  10. 1987  Thus,  on  March 
in.  1987.  A  owns  a  total  of  53  percent  of  Ms 
voting  stock.  Since  A  did  not  acquire  20 
percent  or  more  of  M's  voting  stock  during 
any  12-month  period,  there  is  no  presumption 
of  a  change  in  effective  control  pursuant  to 
paragraph  (a)(1)  of  this  A-2a.  In  addition, 
under  these  facts  there  is  a  presumption  that 
no  change  in  the  effective  control  of 
Corporation  M  occurred.  If  this  presumption 
IS  not  rebutted  (and  thus  no  change  in 
effective  control  of  Corporation  M  is  treated 
as  occurring  pnor  to  March  10. 1987).  a 
chHnge  in  the  ownership  of  Corporation  M 
will  be  treated  as  having  occurred  on  March 


10.  1987  [pursuant  to  Q/A-27  of  this  sectMn) 
since  A  had  acquired  more  than  .50  percent  of 
Corporation  M's  voting  stock  as  of  that  date. 

Example  (21.  A  minority  group  of 
shareholders  of  a  corporation  opposes  the 
practices  and  policies  of  the  corporation's 
current  board  of  directors  A  proxy  contest 
ensues.  The  minority  group  presents  its  own 
slate  of  candidates  for  the  board  at  the  next 
annual  meeting  of  the  corporation's 
shareholders,  and  candidates  of  the  minority 
group  are  elected  to  replace  a  majority  of  the 
current  members  of  the  board.  A  change  in 
the  effective  control  of  the  corporation  is 
presumed  to  have  occurred  on  the  date  the 
election  of  the  new  board  of  directors 
becomes  effective. 

Q-29:  When  does  a  change  in  the 
ownership  of  a  substantial  portion  of  a 
corporation's  assets  occur? 

A-29:  (a)  For  purposes  of  this  section, 
a  change  in  the  ownership  of  a 
substantial  portion  of  a  corporations 
assets  occurs  on  the  date  that  any  one 
person,  or  more  than  one  person  acting 
as  a  group,  acquires  (or  has  acquired 
during  the  12-month  period  ending  on 
the  dale  of  the  most  recent  acquisition 
by  such  person  or  persons)  as.sets  from 
the  corporation  that  have  a  total  fair 
market  value  equal  to  or  more  than  one 
third  of  the  total  fair  market  value  of  all 
of  the  assets  of  the  corporation 
immediately  prior  to  such  acquisition  or 
acquisitions. 

(b)  A  transfer  of  assets  by  a 
corporation  is  not  treated  as  a  change  in 
the  ownership  of  such  assets  if  the 
assets  are  transferred  to: 

(1)  A  shareholder  of  the  corporation 
(immediately  before  the  asset  transfer) 
in  exchange  for  or  with  respect  to  its 
stock, 

(2)  An  entity.  50  percent  or  more  of  the 
total  value  or  voting  power  of  which  is 
owned,  directly  or  indirectly,  by  the 
corporation. 

(3)  A  person,  or  more  than  one  person 
acting  as  a  group,  that  owns,  directly  or 
indirectly.  50  percent  or  more  of  the  total 
value  or  voting  power  of  all  the 
outstanding  stock  of  the  corporation,  or 

(4)  An  entity,  at  least  50  percent  of  the 
total  value  or  voting  power  is  owned, 
directly  or  indirectly,  by  a  person 
described  in  paragraph  (bl(3)  of  this  A- 
29. 

For  purposes  of  this  paragraph  (b)  and 
except  as  otherwise  provided,  a  person's 
status  is  determined  immediately  after 
the  transfer  of  the  assets.  For  example,  a 
transfer  of  assets  pursuant  to  a  complete 
liquidation  of  a  corporation,  a 
redemption  of  a  shareholder's  interest, 
or  a  transfer  to  a  majority-owned 
subsidiary  of  the  corporation  is  not 
treated  as  a  change  in  the  ownership  of 
the  assets  of  the  transferor  corporation. 


(c)  For  purposes  of  this  A-29.  section 
318(a)  shall  apply  in  determining  stock 
ownership. 

(d)  The  following  examples  illustrate 
the  principles  of  this  A-29: 

Example  (1).  Corporation  M  acquires 
assets  having  a  fair  market  value  of  $500,000 
from  Corporation  N  (an  unrelated 
corporation)  on  [anuary  1, 1986.  The  total  fair 
market  value  of  Corporation  N's  assets 
immediately  prior  to  the  acquisition  was  $3 
million.  Since  the  value  of  the  assets  acquired 
by  Corporation  M  is  less  than  one-third  of  the 
fair  market  value  of  Corporation  N's  total 
assets  immediately  prior  to  the  acquisition. 
the  acquisition  does  not  represent  a  change  in 
the  ownership  of  a  substantial  portion  of 
Corporation  N's  assets. 

Example  (2).  AsSume  the  same  facts  as  in 
example  (1).  Also  assume  that  on  November 
1, 1986,  Corporation  M  acquires  from 
Corporation  N  additional  assets  having  a  fair 
market  value  of  $700,000.  Thus.  Corporation 
M  has  acquired  from  Corporation  N  assets 
worth  a  total  of  $1.2  million  during  the  12- 
month  period  ending  on  November  1, 1986. 
Since  $1.2  million  is  more  than  one-third  of 
the  total  fair  market  value  of  all  of 
Corporation  N's  assets  immediately  prior  to 
the  earlier  of  these  acquisitions  ($3  million),  a 
change  in  the  ownership  of  a  substantial 
portion  of  Corporation  N's  assets  is 
considered  to  have  occurred  on  November  1, 
1986. 

Example  (3).  All  of  the  assets  of 
Corporation  P  are  transferred  to  Corporation 
O  (an  unrelated  corporation).  In  exchange, 
the  shareholders  of  Corporation  P  receive 
Corporation  O  stock.  Immediately  after  the 
transfer,  the  former  shareholders  of 
Corporation  P  own  60  percent  of  the  fair 
market  value  of  the  outstanding  stock  of 
Corporation  O  and  the  former  shareholders  of 
Corporation  O  own  40  percent  of  the  fair 
market  value  of  the  outstanding  stock  of 
Corporation  O.  Because  Corporation  O  is  an 
entity  more  than  50  percent  of  the  fair  market 
value  of  the  outstanding  stock  of  which  is 
owned  by  the  former  shareholders  of 
Corporation  P.  the  transfer  of  assets  is  not 
treated  as  a  change  in  ownership  of  a 
substantial  portion  of  the  assets  of 
Corporation  P. 

"Three-  Times-Base-Amount  Test "  for 
Parachute  Payments 

Q-30:  Are  all  payments  that  are  in  the 
nature  of  compensation,  are  made  to  a 
disqualified  individual,  and  are 
contingent  on  a  change  in  ownership  or 
control,  parachute  payments? 

A-30;  (a)  No.  To  determine  whether 
such  payments  are  parachute  payments. 
they  must  be  tested  against  the 
individual's  "base  amount"  (as  defined 
in  Q/A-34  of  this  section).  To  do  this, 
the  aggregate  present  value  of  all 
payments  in  the  nature  of  compensation 
that  are  made  or  to  be  made  to  (or  for 
the  benefit  of)  the  same  disqualified 
individual  and  are  contingent  on  the 
change  in  ownership  or  control  must  be 
determined.  If  this  aggregate  present 


value  equals  or  exceeds  the  amount 
equal  to  3  times  the  individual's  base 
amount,  the  payments  are  parachute 
payments.  If  this  aggregate  present 
value  is  less  than  the  amount  equal  to  3 
times  the  individual's  base  amount,  no 
portion  of  the  payments  is  a  parachute 
payment.  See  Q/A-31.  Q/A-32,  and  Q/ 
A-33  for  rules  on  determining  present 
value.  Parachute  payments  that  are 
securities  violation  parachute  payments 
are  not  included  in  the  foregoing 
computation  if  they  are  not  contingent 
on  a  change  in  ownership  or  control.  See 
Q/A-37  for  the  definition  and  treatment 
of  securities  violation  parachute 
payments. 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-30: 

Example  (J).  A  is  a  disqualified  individual 
with  respect  to  Corporation  M.  A's  base 
amount  is  $100,000.  Payments  totalling 
$400,000  that  are  in  the  nature  of 
compensation  and  contingent  on  a  change  m 
the  ownership  of  Corporation  M  are  made  tn 
A  on  the  date  of  the  change.  The  payments 
are  parachute  payments  since  they  have  an 
aggregate  present  value  at  least  equal  to  3 
times  A's  base  amount  of  $100,000  (3  x 
$100,000  =  $300,000). 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  the  payments 
contingent  on  the  change  iii  the  ownership  of 
Corporation  M  total  $290,000.  Since  the 
payments  do  not  have  an  aggregate  present 
value  at  least  equal  to  3  times  A's  base 
amount,  no  portion  of  the  payments  is  a 
parachute  payment. 

Q-31:  As  of  what  date  is  the  present 
value  of  a  payment  determined? 

A-31:  Except  as  provided  in  this 
section,  the  present  value  of  a  payment 
is  determined  as  of  the  date  on  which 
the  change  in  ownership  or  control 
occurs,  or.  if  a  payment  is  made  prior  to 
such  date,  the  date  on  which  the 
payment  is  made. 

Q-32:  What  discount  rate  is  to  be  used 
to  determine  present  value? 

A-32:  For  purposes  of  this  section, 
present  value  generally  is  determined  by 
using  a  discount  rate  equal  to  120 
percent  of  the  applicable  Federal  rate 
(determined  under  section  1274(d)  and 
the  regulations  thereunder)  compounded 
semiannually.  The  applicable  Federal 
rate  to  be  used  for  this  purpose  is  the 
Federal  rate  that  is  in  effect  on  the  date 
as  of  which  the  present  value  is 
determined.  See  Q/As  24  and  35. 
However,  for  any  payment,  the 
corporation  and  the  disqualified 
individual  may  elect  to  use  the 
applicable  Federal  rate  that  is  in  effect 
on  the  date  that  the  contract  which 
provides  for  the  payment  is  entered  into, 
if  such  election  is  made  in  the  contract. 

Q-33:  If  the  present  value  of  a 
payment  to  be  made  in  the  future  is 
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contingent  on  an  uncertain  future  event 
or  condition,  how  is  the  present  value  of 
the  payment  determined? 


$130,000.  payable  1  year  afttr  the  date  of  the 
change  in  ownership  \  and  Corporation  M 
are  calendar  year  tavpnyiTs  \  change  in  the 
ownershiD  of  Corporation  M  occurs  and  A 


A-21  of  this  section)  which  was 
includable  in  the  gross  income  of  such 
individual  for  taxable  years  in  the  "base 
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$150,000  for  the  second  full  year  The 
individual's  base  amount  is  $130,000 
((3  X  $30,000)  -I-  $120,000  -t-  $150,000) 


(2  X  $60,000).  Since  the  present  value  of  thi> 
payment  which  is  contingent  on  the  i  ha  nap 
ownership  of  Corporation  M  ($420.t>X)|  is 


with  respect  to  the  disqualified 
individual.  Moreover,  the  amount  of  a 
securities  violation  parachute  payment 
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contingent  on  an  uncertain  future;  event 
or  condition,  how  is  the  present  \  alue  of 
the  payment  determined? 

.A-33:  (a)  In  certain  cases,  it  may  be 
necessary  to  apply  the  3-times-base- 
amount  test  of  Q/ A-30  of  this  section  or 
to  allocate  a  portion  of  the  base  amour.t 
to  a  payment  described  in  paragraph  (d) 
(1).  (2).  and  (3)  of  A-2  of  this  section  at  a 
time  when  the  aggregate  present  value 
of  all  such  payments  cannot  be 
determined  with  certainty  becaiise  the 
time,  amount,  or  right  to  receive  one  or 
more  such  payments  is  contingent  on  the 
occurrence  of  an  uncertain  future  event 
or  condition.  For  example,  a  disqualified 
individual's  right  to  receive  a  payment 
may  be  contingent  on  the  involuntary 
termination  of  such  individuals 
employment  with  the  corporation.  In 
such  a  case,  a  reasonable  estimate  of 
the  time  and  amount  of  the  future 
payment  shall  be  made,  and  the  present 
value  of  the  payment  will  be  determined 
on  the  basis  of  this  estimate.  For 
purposes  of  making  this  estimate,  an 
uncertain  future  event  or  condition  that 
may  reduce  the  present  value  of  a 
paNnient  will  be  taken  into  account  or;l\ 
if  the  possibility  of  the  occurrence  of  the 
event  or  condition  can  be  determined  on 
the  basis  of  senerally  accepted  actuarial 
principles  or  can  be  otherwise  estim.ated 
uith  reasonable  accuracy. 

fb)  Whenever  a  payment  described  in 
paragraph  (a)  of  this  A-33  is  actually 
made  or  becomes  certain  not  to  be 
made,  the  3-times-base-amoiuit  lest 
described  in  Q' A-30  of  this  section  shall 
be  rf.apphcvi  land  the  portion  of  the  base 
amount  allocated  to  previous  payments 
shall  be  reallocated  (if  necessary)  to 
such  payments]  to  reflect  the  actual  time 
and  amount  of  the  payment.  Whenever 
the  3-times-base-am.junt  test  is  applied 
(or  vvhenever  the  base  amount  is 
allocated),  the  asjgregatc  present  value 
of  the  payments  received  or  to  be 
received  by  the  disqualified  individual  is 
redetermined  as  of  the  date  described  in 
.•\-31  of  this  section,  using  the  discount 
r«te  described  in  .A-32  of  this  section. 
This  redetermination  may  affect  the 
amount  of  any  excess  parachute 
payment  for  a  prior  taxable  year. 

(c)  The  following  exdmples  illustrate 
the  principles  of  this  .A-33: 

Example  (l).  A.  a  disqualified  individual 
with  respect  to  Corporation  M.  has  a  base 
amount  of  $100  000  L'nder  his  employrrent 
agreement  with  Corporation  M.  A  is  entitled 
to  receive  a  payment  in  the  nature  of 
compensation  in  the  drrou.il  of  $250.(X)0 
contingent  on  a  change  ;n  the  ownership  of 
Corporation  M.  In  addition,  the  agreement 
provides  that  if  A's  employment  is  terminated 
within  1  year  after  the  change  in  ownership. 
A  will  receive  an  additional  payment  in  the 
nature  of  compensation  in  the  amount  of 


S150.000.  payable  1  year  after  the  date  of  the 
change  in  ownership.  A  and  Corporation  M 
are  calendar  year  taxpayers  A  change  in  the 
ownership  of  Corporation  M  nccurs  and  A 
receives  the  first  payment  of  $250,000.  .At  the 
time  Corporation  M  files  its  income  tax  return 
for  the  year  of  th?  thange  in  ownership,  it 
reaionatiiy  estimates  that  there  is  a  50- 
percent  probability  that,  as  a  result  of  the 
-hanse,  \s  empiovment  will  be  terminated 
wilhi.i  1  year  of  the  date  of  the  change.  For 
purposes  of  applying  the  3-times-buse- 
amount  test  (and  if  the  first  payment  is 
determined  to  be  a  parachute  payment,  for 
purposes  of  allocating  a  portion  of  A's  base 
amount  to  that  payment).  Corporation  M 
shall  assume  that  an  additional  payment  of 
575,000  (.5  X $150,000)  will  b«  made  to  A  as  a 
result  of  the  change  in  ownership.  The 
present  value  of  the  additional  payment  is 
determined  under  Q/A-31  and  Q/A-32  of 
this  section. 

Example  (2).  B,  a  disqualified  individual 
with  respect  to  Corporation  N,  has  a  base 
amount  of  $100,000.  Under  her  employment 
agreement  with  Corporation  N,  B  is  entitled 
to  receive  payments  in  the  nature  of 
compensation  in  the  amount  of  $20,000  per 
month  for  a  period  of  24  months  if  B 
terminates  employment  with  Corporation  N 
as  a  result  of  a  change  in  ownership  of 
Corporation  N.  Such  monthly  payments  are  to 
be  reduced  by  the  amount  of  any 
compensation  earned  by  B  from  unrelated 
employers  during  the  24-month  period.  B  and 
Corporation  N  are  calendar  year  taxpayers. 
On  June  1. 1988,  there  is  a  change  in  the 
ownership  of  Corporation  N.  As  a  result  of 
the  change.  B  voluntarily  terminates 
employment  with  Corporation  N  and  begins 
to  receive  monthly  payments  under  the 
agreement.  Assume  that  the  present  value, 
determined  as  of  June  1, 1988,  of  a  stream  of 
24-monthly  payments  of  S20,00a  is  $438,134, 
At  the  time  Corporation  N  files  its  income  tax 
return  for  1988.  it  cannot  be  determined  with 
reasonable  accuracy  whether  B  will  earn  any 
compensation  from  unrelated  employers 
during  the  24-month  period.  Accordingly,  the 
present  value  of  the  pajTnenta  to  be  received 
by  B  ($438,134)  exceeds  3  limes  B's  base 
amount  ($300,000)  and  a  portion  of  each  of 
the  1988  payments  will  be  treated  as  an 
excess  parachute  payment  for  the  1988 
taxable  year. 

Example  (3).  Assume  the  same  facts  as  in 
example  (2),  except  that  in  April  1989  B 
Ijecomes  employed  by  an  employer  unrelated 
to  Corporation  N.  At  the  time  Corporation  N 
files  its  income  tax  return  for  1989,  it  has 
become  certain  that,  due  to  the  compensation 
earned  by  B  from  unrelated  employers,  the 
present  value,  determined  as  of  June  1, 1988, 
of  the  stream  of  payments  from  Corporation 
N  will  not  exceed  S192.060.  Because  it  has 
been  redetermined  that  the  present  value  of 
the  payments  received  or  to  be  received  by  B 
does  not  equal  or  exceed  3  times  B's  base 
amount,  no  portion  of  the  payments  made  in 
1988  or  1989  will  be  treated  as  excess 
parachute  payments. 

Q-34:  What  is  the  "base  amount"? 

A-34:  (a)  The  base  amount  of  a 
disqualified  individual  is  the  average 
annual  compensation  (as  defined  in  Q/ 


A-21  of  this  section)  which  was 
includable  in  the  gross  income  of  such 
individual  for  taxable  years  in  the  "base 
period"  (or  either  was  excludable  from 
such  gross  income  as  "foreign  earned 
income"  within  the  meaning  of  section 
911,  or  would  have  been  includable  in 
such  gross  income  if  such  person  had 
been  a  United  States  citizen  or  resident.) 
See  Q/A-35  for  the  definition  of  "base 
period"  and  for  examples  of  base 
amount  computations. 

(b)  If  the  base  period  of  a  disqualified 
individual  includes  a  short  taxable  year 
or  less  than  all  of  a  taxable  year, 
compensation  for  such  short  or 
incomplete  taxable  year  must  be 
annualized  before  detennining  the 
average  annual  compensation  for  the 
base  period.  In  annualizing 
compensation,  the  frequency  with  which 
payments  are  expected  to  be  made  over 
an  annual  period  must  be  taken  into 
account.  Thus,  any  amount  of 
compensation  for  such  a  short  or 
incomplete  taxable  year  that  represents 
a  payment  that  will  not  be  made  more 
often  than  once  per  year  is  not 
annualized. 

(c)  Because  the  base  amount  includes 
only  componsation  that  is  includable  in 
gross  income,  the  base  amount  does  not 
include  certain  items  that  constitute 
parachute  payments.  For  example. 
payments  in  the  form  of  untaxed  fringe 
benefits  are  not  included  in  the  base 
amount  but  may  be  treated  as  parachute 
payments. 

Q-35:  What  is  the  "base  period"? 

A-35;  (a)  The  "base  period"  of  a 
disqualified  individual  is  the  most  recent 
5  taxable  years  of  the  individual  ending 
before  the  date  of  the  change  in 
ownership  or  control.  However,  if  the 
disqualified  individual  was  net  an 
employee  or  independent  control  ■  -r  of 
the  corporation  with  respect  to  which 
the  change  in  ownership  or  control 
occurs  (or  a  predecessor  entity  or  a 
related  entity  as  defined  in  A-21  of  this 
section)  for  this  entire  5-year  period,  the 
individual's  base  period  is  the  portion  of 
such  5-year  period  during  which  the 
individual  performed  personal  services 
for  the  corporation  or  predecessor  entity 
or  related  entity. 

(b)  The  following  examples  ilUi.strate 
the  principles  of  Q/ A-34  of  this  section 
and  this  Q/A-35: 

Example  (1)  .\  disqualified  individual  was 
employed  by  a  corporation  for  2  yf-ars  and  4 
months  preceding  his  taxable  year  in  which  a 
change  in  ownership  or  control  of  the 
corporation  occurs.  The  individual's 
includible  compensation  income  from  the 
corporation  was  530,000  for  the  4-m.unth 
period.  $120,000  for  the  first  full  year,  and 


$150,000  for  the  second  full  year  The 
individual's  base  amount  is  $12a000 
((3  X  $30,000)  -I-  $120,000  -t-  $150,000)  -r  3, 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  the  individual  also 
received  a  $fi0.000  "sign-up'  bonus  when  his 
employment  with  the  corporation  commenced 
et  the  beginning  of  the  4-month  period  The 
individuals  base  amount  is  $140,000 
(;S60,000  -(-  (3  X  $30,000))  -r  $120,000  -t- 
$150,000)  -  3. 

Sin<^  the  bonus  will  not  be  paid  more  often 
than  once  per  year,  the  amount  of  the  bonus 
is  not  increased  in  annualizing  the 
individuai's  compensation  for  the4-monlh 

period. 

Q-36:  How  is  the  base  amount 
determined  in  the  case  of  a  disqualified 
individual  who  did  not  perform  services 
for  the  corporation  (or  a  predecessor 
entity  or  a  related  entity  as  defined  in 
A-21  of  this  section),  prior  to  the 
individual's  taxable  year  in  which  the 
(hange  in  ownership  or  control  occurs? 

A-3B:  (a)  In  such  a  case,  the 
individual's  base  amount  is  the 
annualized  compensation  (as  defined  in 
Q/ A-21  of  this  section)  which — 

(1)  Was  includible  in  the  individual's 
gross  income  for  that  portion,  prior  to 
such  change,  of  the  individual's  taxable 
year  in  which  the  change  occurred  (or 
either  was  excludibie  from  such  gross 
income  as  "foreign  earned  income  " 
within  the  meaning  of  section  911.  or 
would  have  includible  in  such  gross 
income  if  such  person  had  been  a  United 
Stales  citizen  or  resident), 

(2)  Was  not  contingent  on  the  change 
in  ownership  or  control,  and 

(3)  Was  not  a  securities  violation 
parachute  payment. 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-36: 

Example  (ij.  On  )anuary  1.  1986.  A,  an 
individual  whose  taxable  year  is  the  calendar 
year,  enters  into  a  4-year  employment 
contract  with  Corporation  M  as  an  officer  of 
the  corporation,  A  has  not  previously 
performed  services  for  Corporation  M  (or  any 
prederessor  entity  or  related  entity  as 
defined  in  A-21  of  this  section),  L'nder  the 
employment  contract.  ,\  is  to  receive  an 
annual  salary  of  $120,000  for  each  of  the  4 
years  that  he  remains  employed  by 
Corporali(5n  M  with  any  remaining  unpaid 
balance  to  be  paid  immediately  in  the  event 
that  As  employment  if  te-mmated  without 
cause.  On  July  1.  19«6,  after  A  has  received 
compensation  of  S60.(K)0.  a  change  in  the 
ownership  of  Corporation  M  occurs.  Because 
of  the  change.  As  employment  is  terminated 
v.ithout  cause,  and  he  receives  a  pavmenl  of 
S420,rxX),  It  is  established  tiy  clear  and 
convincing  evidence  that  the  S60.(X)0  in 
compensation  is  not  contingent  on  the  change 
in  ownership  or  control,  but  the  presumptii,.n 
of  Q/.'\-25  of  this  section  is  not  rebutted  with 
respprt  to  the  $42a00O  payment.  Thus  the 
payment  of  $420,000  is  treated  as  contingent 
on  the  change  in  ownership  of  Corpor.ition 
Nt.  In  this  case.  A's  base  amount  is  $120,000 


(2  X  $60,000).  Since  the  present  value  of  the 
payment  which  is  contingent  on  the  i  hange  in 
ownership  of  Corporation  M  ($420.0iK))  is 
more  than  3  times  A's  base  amount  of 
$120,000(3  .X  $120,000  =  $360,000).  the 
payment  is  a  parachute  payment. 

Example  (2)  Assume  the  same  facts  as  in 
example  (1).  except  that  A  also  receives  a 
■  sign  up"  btinus  of  $50,000  from  Corporation 
M  on  lanuary  1.  1986,  It  is  estahhshed  by 
clear  and  convincing  evidence  thai  the  bonus 
is  not  contingent  on  the  change  in  ownership. 
V\  hen  the  change  in  ownership  occurs  on  July 
1,  1^186.  A  ha.s  received  compensation  of 
$110,000  (the  SSO.nOO  bonus  plus  SfiO.OOO  in 
.salary)  In  this  ciise,  A's  base  amnunf  is 
Si-ai)O()f$50,0fX)  ^  [2  <  $w.),0OO)].  Since  the 
S.'moiKl  bonus  will  not  be  paid  more  than 
onrr  per  year  the  amount  of  the  bonus  is  not 
increased  in  annualizing  .\ b  compensation. 
The  present  value  of  the  potential  parachute 
pa\  merit  ($420  (KX1|  is  less  than  3  times  A's 
base  a.Tount  of  $T'0,(X)0  (3   ■<  $170,000  = 
S.'JllMJiK)!.  and  therefore  no  portion  of  the 
payment  is  a  parachute  payment. 

Securities  Violation  Parachute 
Payments 

Q-37:  Must  a  payment  be  contingent 
on  a  change  in  ownership  or  control  in 
order  to  be  a  parachute  payment? 

A-37:  (a)  No.  The  term  "parachute 
payment"  also  includes  any  payment 
(other  than  a  payment  exempted  under 
Q/A-6  or  Q/A-a  of  this  section)  that  is 
in  the  nature  of  compensation  and  is  to 
(or  for  the  benefit  of)  a  disqualified 
individual,  if  such  payment  is  made  or  to 
be  made — 

(1)  Pursuant  to  an  agreement  that 
violates  any  generally  enforced  Federal 
or  State  securities  laws  or  regulations, 
and 

(2)  In  connection  with  a  potential  or 
actual  change  in  ownership  or  control. 

A  violation  is  not  taken  into  account 
under  paragraph  (a)(1)  of  this  A-37  if  it 
is  merely  technical  in  character  or  is  not 
materially  prejudicial  to  shareholders  or 
potential  shareholders.  Moreover,  a 
violation  will  be  presumed  not  to  exist 
unless  the  existence  of  the  violation  has 
been  determined  or  admitted  in  a  civil 
or  criminal  action  (or  an  administrative 
action  by  a  regulatory  body  charged 
with  enforcing  the  particular  securitier 
law  or  regulation)  which  has  been 
resolved  by  adjudication  or  consent. 
Parachute  payments  described  in  this 
A-37  are  referred  to  in  this  section  as 
"securities  violation  parachute 
payments." 

(b)  Securities  violatioH  parachute 
payments  that  are  not  contingent  on  a 
rhdnge  in  ownership  or  control  within 
the  meaning  of  Q/A-22  of  this  section 
a.-e  not  taken  into  account  in  applying 
the  3-time8-base-amount  test  of  Q/A-30 
of  this  section.  Such  payments  are 
considered  parachute  payments 
regardless  of  whether  such  test  is  met 


with  respect  to  the  disqualified 
individual.  Moreover,  the  amount  of  a 
securities  violation  parachute  payment 
treated  as  an  excess  parachute  payment 
shall  not  be  reduced  by  the  portion  of 
such  payment  that  is  reasonable 
compensation  for  personal  services 
actually  rendered  before  the  date  of  a 
change  in  ownership  or  control  if  such 
payment  is  not  contingent  on  such 
change.  Likewise,  the  amount  of  a 
securities  violation  parachute  payment 
shall  include  the  portion  of  such 
payment  thai  is  reasonable 
compensation  for  personal  services  to 
be  rendered  on  or  after  the  dale  of  a 
change  in  ownership  or  control  if  such 
payment  is  not  contingent  on  such 
change. 

(c)  The  rules  in  paragraph  (b)  of  this 
A-37  also  apply  to  securities  violation 
parachute  payments  that  are  contingent 
on  a  change  in  ownership  or  control  if 
the  application  of  these  rules  results  in 
greater  total  excess  parachute  payments 
with  respect  to  the  disqualified 
individual  than  would  result  if  the 
payments  were  treated  simply  as 
payments  contingent  on  a  change  in 
ownership  or  control  (and  hence  were 
taken  into  account  in  applying  the  3- 
times-base-amount  test  and  were 
reduced  by,  or  did  not  include,  any 
applicable  amount  of  reasonable 
compensation). 

(d)  The  following  examples  illustrate 
the  principles  of  this  A-3r. 

Example  (1)^  A.  a  disqualified  individual 
with  respect  to  Corporation  M,  receives  two 
payments  in  the  nature  of  compensation  that 
are  contingent  on  a  change  in  the  ownership 
or  control  of  Corporation  M.  The  present 
value  of  the  first  payment  is  equal  to  A's  tiase 
amount  and  is  not  a  securities  violation 
parachute  payment.  The  present  value  of  the 
second  payment  is  equal  to  1.5  times  A's  base 
amount  and  is  a  securities  violation 
parachute  payment.  Neither  payment 
includes  any  reasonable  compensation,  if  the 
second  payment  is  treated  simply  as  a 
payment  contingent  on  a  change  in 
ownership  or  control,  the  amount  of  As  total 
excess  parachute  payments  is  zero  because 
the  aggregate  present  value  of  the  payments 
does  not  equal  or  exceed  3  times  A's  base 
amount.  If  the  second  payment  is  treated  as  a 
securities  violation  parachute  payment 
subject  to  the  rules  of  paragraph  (b)  of  this 
A-37,  the  amount  of  A's  total  excess 
parachute  payments  is  OS  times  A's  base 
amount.  Thus,  the  second  payment  is  treated 
as  a  securities  violation  parachute  payment 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  the  present  value  of 
the  first  payment  is  equal  to  2  times  A's  base 
amount.  If  the  second  payment  is  treated 
simply  as  a  payment  contingent  on  a  change 
in  ownership  or  control  the  total  present 
value  of  the  payments  is  3.5  times  A's  base 
amount  and  the  amount:  of  As  total  excesn 
parachute  payments  is  2.5  times  A's  base 
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amount.  If  the  second  payment  is  treated  as  a 

securities  violation  parachute  payment,  'he 
amount  of  .\%  total  excess  parachute 
payments  is  0  5  times  A's  base  .irnour.t  Thus. 


individual.  Thus,  the  portion  of  the  base 
amount  allocated  to  any  parachute 
payment  is  determined  by  multiplying 


control  is  exempt  from  the  definition  of 
"parachute  payment"  pursuant  to  Q/A- 
9  of  this  section.  For  rules  on 

.!_. ._: > f Ut„ 
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convincing  evidence  of  rea  ,onablc 
compensation  for  personal  services? 

A^l:  Yes.  A  showing  that  payments 
are  made  under  a  nondiscriminatorv 


personal  services  to  be  rendered  on  or 
after  the  date  of  change  in  ownership  or 
control: 

111  Thp  contract  vva.s  nnf  cn^prt^A  intn 


contract  with  Corporation  N  does  not  provide 
that  amounts  are  payable  under  the  contract 
only  for  the  portion  of  the  term  for  which  A 
remains  emploved  bv  Corporation  N  Short!; 
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i;,): 


nrnouni.  If  iJip  second  payment  is  treated  as  a 
sfcunlies  violation  p.'irachutc  puyment.  the 
HmounI  of  As  totnl  excess  pdrdchute 
pnyments  is  0  5  times  As  hdse  .imount^  Thus, 
the  second  pH>mpnt  is  f.-Tjated  dimplv  hs  a 
piiymcnl  coniirKent  on  a  cb.inije  iti 
ownership  or  control 

EicT.pIp  (T).  B,  a  disqualified  individual 
with  respect  to  Corporation  N,  receives  two 
pdvments  m  the  nature  of  conipr nsation  thrit 
are  contingent  on  a  change  in  the  control  of 
Corporation  N,  The  present  value  of  the  first 
payment  is  equal  'o  4  times  B  s  baSt'  amdunl 
and  IS  a  securities  violation  parachute 
paymen!^  The  present  value  o!  the  Hecond 
payment  is  equal  to  2  times  B's  base  amount 
and  18  not  a  securities  violation  parachute 
payment  B  establishes  by  clear  and 
convinnng  evidence  that  the  entire  amount  of 
the  first  payment  is  reasonable'  compen»<ition 
for  personal  ser\  ices  to  be  rendered  after  the 
chanjie  in  control.  If  the  first  paymeni  is 
treated  simply  as  a  payment  contingent  on  d 
'.hange  in  ownership  or  control,  it  19  exempt 
from  the  definition  of  "parachute  payment 
pursuant  to  Q/.A-9  of  this  section.  Th'i.s,  thf 
amount  of  B's  total  exress  p.irach'ite 
payment  is  zero  because  the  present  value  of 
the  second  payment  does  not  equal  or  exceed 
three  times  B's  base  amount.  However,  if  (he 
frs!  p.iyment  is  treiited  as  a  sPcun':P8 
violation  parachute  payment,  the  amount  of 
B's  total  excess  parachute  pa\  mf-nts  is  3 
i.mcs  B's  base  amount.  Thus,  the  first 
payment  is  treated  as  a  serun'ies  violation 
parachute  payment 

Exjrrpie  i4l.  Assume  the  sanie  idcts  as  m 
evample  |3|.  except  that  B  does  not  receive 
the  second  paym.ent  and  B  es'dblishes  by 
clear  and  convincing  evidence  that  the  first 
payment  is  reasonable  compensation  for 
spr\'ices  actually  rendered  before  the  change 
in  the  control  of  Corporation  N  If  the 
payment  is  treated  simply  as  a  paymenl 
contingent  on  a  change  in  owne'ship  or 
control,  the  amount  of  B's  excess  parachute 
paymenl  is  zero  because  the  amount  treated 
as  an  excess  parachute  paym.ent  is  reduced 
hy  'he  amount  that  B  establishes  as 
reas(jni.b!e  compensation  However,  if  the 
payment  is  treated  as  a  securities  viiilation 
parachu'e  payment,  'he  amount  of  B's  f\i,>'ss 
parachute  payment  ;s  3  times  B  s  ii<ise 
amount  Thus,  the  payment  ig  treated  as  a 
seiiiri'f's  vuilation  parachute  payment. 

Cowputathin  and  Reduction  nf  Excesn 
Parachute  Payments 

Q-38:  Mow  is  the  amount  of  an  excess 
parachute  payment  ccnputed'' 

.A-38;  (a)  The  amount  of  an  excess 
parachute  payment  is  the  excess  of  the 
amount  of  any  parachute  payment  over 
the  portion  of  the  disqualified 
individual's  base  amount  that  is 
allocated  to  such  payment.  For  thi.s 
purpose,  the  portion  of  the  base  amount 
allocated  to  any  parachute  payment  19 
the  amount  that  bears  the  same  ratio  to 
the  base  amount  as  the  present  value  of 
such  parachute  payment  bears  to  the 
agjjregale  present  v  alue  of  all  piiracnute 
payments  made  or  to  be  made  to  (or  for 
the  benefit  of)  the  same  disqualified 


individual.  Thus,  the  portion  of  the  base 
amount  allocated  to  any  parachute 
payment  is  determined  by  multiplying 
the  base  amount  by  a  frdction.  the 
numerator  of  which  is  the  present  value 
of  such  parachu'e  payment  and  the 
denominator  of  which  is  the  aggregate 
present  value  of  ail  such  pavmcnts.  See 
Q/A-31,  Q/.V32.  and  Q/A-33  for  rules 
on  d>'termming  present  value  and  Q/A- 
M  for  the  definition  of    base  amount". 

(b)  Example.  An  individual  with  a  base 
amount  of  SI 00, 000  is  entitled  to  receive  two 
parachute  payments,  one  of  $200,000  and  the 
other  of  $400,000  The  $200,000  paymenl  is 
made  at  the  Ume  of  the  change  in  ownership 
or  control,  and  the  $400,000  payment  is  to  be 
made  at  a  future  date.  The  present  value  of 
the  $400,(XX)  payment  is  $300,000  on  tne  date 
of  the  change  in  ownership  or  control.  The 
portions  of  the  base  amount  alkxiated  to 
ihese  payments  are  $40,000  (($200,000/ 
S,VX),iXX)i   ■   $llX)0t)01  and  $80.fKX)  (($300,000/ 
S500,000i    ■   $liX),0(Xl|,  respectively  Thus,  the 
amount  of  the  first  excess  parachute  paymenl 
is  $160,000  !$2(X},(¥)0  -  $40,(XXil  and  that  of  (he 
second  is  S.^<^,n*KJ  (S4CM),()0(V  S«''O,0O0) 

Q-39:  M.iy  the  amount  of  an  excess 
parachute  payment  be  reduced  by 
reasonable  compensation  for  personal 
services  actually  rtmdcred  before  the 
change  in  wvnership  or  control? 

A-39.  (a)  Generally,  yes  Except  in  the 
case  of  payments  treated  as  securities 
violation  parachute  payments,  the 
amount  of  an  excess  parachute  payment 
is  reduced  by  any  portion  of  the 
payment  that  the  taxp;ner  establishes 
by  clear  and  convincing  evidence  is 
reasonable  compensation  for  personal 
services  actually  rendered  by  the 
disqualified  individual  before  the  date  of 
the  change  in  ownership  or  control. 
Services  reasonably  cumpensated  for  by 
payments  that  are  not  parachute 
payments  (either  because  the  payments 
are  not  contingent  on  a  change  in 
ownership  or  control  and  are  not 
securities  violation  parachute  payments, 
or  because  the  payments  are  made 
pursuant  to  a  contract  entered  into 
before  June  15, 1984,  which  has  not  be(fn 
renewed,  or  amended  or  supplemented 
in  significant  relevant  respect  after  June 
14,  1984)  are  not  taken  into  account  for 
this  purpose.  The  portitm  of  any 
pa-achute  payment  that  is  established 
as  reasonable  compensation  is  first 
reduced  by  the  portion  of  the 
disqualified  individual's  base  amount 
that  is  allocated  to  such  parachute 
payment:  any  remaining  portion  of  the 
parachute  payment  established  as 
reasonable  compensation  then  reduces 
thi  excess  parachute  payment. 

(bj  Reasonable  compensation  for 
personal  services  to  be  rendered  by  the 
disqualified  individual  on  or  after  the 
date  of  the  change  in  ownership  or 


control  is  exempt  from  the  definition  of 
"parachute  payment"  pursuant  to  Q/A- 
9  of  this  section.  For  rules  on 
determining  amounts  of  reasonable 
compensation,  see  Q/A-40  through  Q/ 
A-43. 

(c)  The  following  examples  illustrate 
the  principles  of  this  A-39: 

Example  (Ij.  Assume  that  a  parachute 
payment  of  $600,000  is  made  to  a  disqualified 
individual,  and  the  portion  of  the  individual's 
base  amount  that  is  allocated  to  the 
parachute  payment  is  $100,000.  Also  assume 
that  $300,000  of  the  $600,000  parachute 
payment  is  established  as  reasonable 
compensation  for  personal  services  actually 
rendered  by  the  disqualified  individual 
before  the  date  of  the  change  in  ownership  or 
control.  Before  the  reasonable  compensation 
is  taken  into  account,  the  amount  of  the 
excess  parachute  payment  is  $500,000 
($600,000 -$100,000).  In  reducing  the  excess 
parachute  payment  by  reasonable 
compensation,  the  portion  of  the  parachute 
payment  that  is  established  as  reasonable 
compensation  ($300,000)  is  first  reduced  by 
the  portion  of  the  disqualified  individual's 
base  amount  that  is  allocated  to  the 
parachute  payment  ($100,000),  and  the 
remainder  ($200,000)  then  reduces  the  excess 
parachute  payment.  Thus,  in  this  case,  the 
excess  parachute  payment  of  $500,000  is 
reduced  by  $200,000  of  reasonable 
compensation. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  thai  the  full  amount  of 
the  $600,000  parachute  payment  is 
established  as  reasonable  compensation.  In 
this  case  the  excess  parachute  payment  of 
$500,000  is  reduced  to  zero  by  $500,000  of 
reasonable  compensation.  As  a  result,  no 
portion  of  any  deduction  for  the  payment  is 
disallowed  by  section  280G,  and  no  portion  of 
the  payment  is  subject  to  the  20-perrent 
excise  lax  of  section  4999. 

Di'termination  of  Reasonable 
Compensation 

Q-40:  How  is  it  determined  whether 
payments  are  reasonable  compensation? 

A-40:  In  general,  whether  payments 
are  reasonable  compensation  for 
personal  services  actually  rendered,  or 
to  be  rendered,  by  the  disqualified 
individual  is  determined  on  the  basis  of 
all  the  facts  and  circumstances  of  the 
particular  case.  Factors  relevant  to  such 
a  determination  include,  but  are  not 
limited  to,  the  following: 

(a)  The  nature  of  the  services 
rendered  or  to  be  rendered; 

(b)  The  individual's  historic 
compensation  for  performing  such 
services;  and 

(c)  The  compensation  of  individuals 
performing  comparable  services  in 
situations  where  the  compensation  is 
not  contingent  on  a  change  in  ownership 
or  control. 

Q-41:  Is  any  particular  type  of 
evidence  generally  considered  clear  and 


convincing  evidence  of  reasonable 
compensation  for  personal  services? 

A^l:  Yes.  A  showing  that  payments 
are  made  under  a  nondiscriminatory 
employee  plan  or  program  (as  defined  in 
Q/A-26  of  this  section)  generally  is 
considered  to  be  clear  and  convincing 
evidence  that  the  payments  are 
reasonable  compensation.  This  is  true 
whether  the  personal  services  for  which 
the  payments  are  made  are  actually 
rendered  before,  or  to  be  rendered  on  or 
after,  the  date  of  the  change  in 
ownership  or  control.  Q/A^6  of  this 
section  (relating  to  the  treatment  of  an 
affiliated  group  as  one  corporation)  does 
not  apply  for  purposes  of  this  ,A-41   No 
determination  of  reasonable 
compensation  is  needed  in  order  for 
payments  under  qualified  plans  to  be 
exempt  from  the  definition  of 
"parachute  payment"  under  Q/A-«  of 
this  section. 

Q-42:  Is  any  particular  type  of 
evidence  generally  considered  clear  and 
convincing  evidence  of  reasonable 
compensation  for  personal  services  to 
be  rendered  on  or  after  the  date  of  a 
change  in  ownership  or  control? 

A-42:  (a)  Yes.  If  payments  are  made 
or  to  be  made  to  (or  on  behalf  of)  a 
disqualified  individual  for  personal 
services  to  be  rendered  on  or  after  the 
date  of  a  change  in  ownership  or 
control,  a  showing  that 

(1)  The  payinents  were  made  or  are  to 
be  made  only  for  the  period  the 
individual  actually  performs  such 
personal  services,  and 

(2)  The  individual's  annual 
compensation  for  such  services  is  not 
significantly  greater  than  such 
individual's  annual  compensation  prior 
to  the  change  in  ownership  or  control, 
apart  from  normal  increase  attributable 
to  increased  responsibilities  or  cost  of 
living  adjustments  (or  is  not  significantly 
greater  than  the  annual  compensation 
customarily  paid  by  the  employer  or  by 
comparable  employers  to  persons 
performing  comparable  services), 
generally  is  considered  to  be  clear  and 
convincing  evidence  that  the  payments 
are  reasonable  compensation  for 
services  to  be  rendered  on  or  after  the 
date  of  change  in  ownership  or  control 
However,  except  as  provided  in 
paragraph  (b)  of  this  A-42,  such  clear 
and  convincing  evidence  will  not  exist  if 
the  individual  does  not,  in  fact,  perform 
the  services. 

(b)  If  the  employment  of  a  disqualified 
individual  is  involuntarily  terminated 
before  the  end  of  a  contract  term  and 
the  individual  is  paid  damages  for  the 
breach  of  the  contract,  a  showing  of  the 
following  factors  generally  is  considered 
clear  and  convincing  evidence  that  the 
payment  is  reasonable  compensation  for 


personal  services  to  be  rendered  on  or 
after  the  date  of  change  in  ownership  or 
control: 

(1)  The  contract  was  not  entered  into, 
amended,  or  renewed  in  contemplation 
of  the  change  in  ownership  or  control; 

(2)  The  compensation  the  individual 
would  have  received  under  the  contract 
would  qualify  as  reasonable 
compensation  under  section  162; 

(3)  The  damages  do  not  exceed  the 
present  value  (determined  as  of  the  date 
of  receipt)  of  the  compensation  the 
individual  would  have  received  under 
the  contract  if  the  individual  had 
continued  to  perform  services  for  the 
employer  until  the  end  of  the  contract 
term; 

(4!  The  damages  are  received  because 
an  offer  to  provide  personal  services 
was  made  by  the  disqualified  individual 
but  was  rejected  by  the  employer  and 
(5)  The  damages  are  reduced  by 
mitigation. 

Mitigation  will  be  treated  as  occurring 
when  such  damages  are  reduced  (or  any 
payment  of  such  damages  is  returned)  to 
the  extent  of  the  disqualified 
individual's  earned  income  (within  the 
meaning  of  section  911(d)(2)(A))  during 
the  remainder  of  the  period  in  which  the 
contract  would  have  been  in  effect.  See 
Q/A-44  for  rules  regarding  damages  for 
a  failure  to  make  severance  payments, 
(c)  The  following  examples  illustrate 
the  principles  of  this  A-42: 

Example  (1).  A,  a  disqualified  individual, 
has  a  three-year  employment  contract  with 
Corporation  M,  a  publicly  traded  corporation. 
Under  this  contract.  A  is  to  receive  a  salary 
for  $100,000  for  the  first  year  of  the  contract 
and,  for  each  succeeding  year,  an  annual 
salary  that  is  10  percent  higher  than  his  prior 
year's  salary.  During  the  third  year  of  the 
contract.  Corporation  N  acquires  all  the  stock 
of  Corporation  M.  Prior  to  the  change  in 
ov\nership.  Corporation  N  arranges  to  retain 
As  services  by  entering  into  an  employment 
contract  with  him  that  is  essentially  the  same 
as  As  contract  with  Corporation  M.  Under 
the  new  contract.  Corporation  N  is  to  fulfill 
Corporation  Ms  obligations  for  the  third  year 
of  the  old  contract,  and,  for  each  of  the 
succeeding  years,  pay  A  an  annual  salary 
that  is  10  percent  higher  than  his  prior  year's 
salary  Amounts  are  payable  under  the  new 
contract  only  for  the  portion  of  the  contract 
term  during  which  A  remains  employed  by 
Corporation  N.  A  showing  of  the  facts 
described  above  (and  in  the  absence  of 
contradictory  evidence)  is  regarded  as  clear 
and  convincing  evidence  that  all  payments 
under  the  new  contract  are  reasonable 
compensation  for  personal  services  to  be 
rendered  on  or  after  the  date  of  the  change  in 
ownership.  Therefore,  the  payments  under 
this  agreement  are  exempt  from  the  definition 
of  "parachute  pay  ment"  pursuant  to  Q/A-9 
of  this  section. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  the  employment 


contract  with  Corporation  N  does  not  provide 
that  amounts  are  payable  under  the  contract 
only  for  the  portion  of  the  term  for  which  A 
remains  employed  by  Corporation  N.  Shortl> 
after  the  change  in  ownership,  and  despite 
A's  request  to  remain  employed  by 
Corporation  N,  A's  employment  with 
Corporation  N  is  involuntanly  terminated. 
Shortly  thereafter,  A  obtains  employment 
with  Corporation  O.  A  commences  a  civil 
action  against  Corporation  N.  alleging  breach 
of  the  employment  contract.  In  settlement  of 
the  litigation,  A  receives  an  amount  equal  (o 
the  present  value  of  the  compensation  A 
would  have  received  under  the  contract  with 
Corporation  N,  reduced  by  the  amount  of 
compensation  A  otherwise  receives  from 
Corporation  O  during  the  period  that  the 
contract  would  have  been  in  effect.  A 
showing  of  the  facts  described  above  [and  in 
the  absence  of  contradictory  evidence)  is 
regarded  as  clear  and  convincing  evidence 
that  the  amount  A  receives  as  damages  is 
reasonable  compensation  for  personal 
services  to  he  rendered  on  or  after  the  date  of 
the  change  in  ownership.  Therefore,  the 
amount  received  by  A  is  exempt  from  the 
definiUon  of  "parachute  paymenl"  pursuant 
to  Q/A-9  of  this  section. 

Q-43:  Is  any  particular  type  of 
payment  generally  considered 
reasonable  compensation  for  personal 
services  actually  rendered  before  the 
date  of  a  change  in  ownership  or 
control? 

A-43:  (a)  Yes.  Payments  of 
compensation  earned  before  the  date  of 
a  change  in  ownership  or  control 
generally  are  considered  reasonable 
ccmpensation  for  personal  services 
actually  rendered  before  the  date  of  a 
change  in  ownership  or  control  if  they 
qualify  as  reasonable  compensation 
under  section  162. 

Q-44:  May  severance  payments  be 
treated  as  reasonable  compensation? 

A-44;  No.  Severance  payments  are  not 
treated  as  reasonable  compensation  for 
personal  services  actually  rendered 
before,  or  to  rendered  on  or  after,  the 
date  of  a  change  in  ownership  or 
control.  Moreover,  any  damages  paid  for 
a  failure  to  make  severance  payments 
are  not  treated  as  reasonable 
compensation  for  personal  services 
actually  rendered  before,  or  to  be 
rendered  on  or  after,  the  date  of  such 
change.  For  purposes  of  this  section,  the 
term  "severance  payment"  means  any 
payment  that  is  made  to  (or  for  the 
benefit  of)  a  disqualified  individual  on 
account  of  the  termination  of  such 
individual's  employment  prior  to  the  end 
of  a  contract  term,  but  shall  not  include 
any  payment  that  otherwise  would  be 
made  to  (or  for  the  benefit  of)  such 
individual  upon  the  termination  of  such 
individual's  employment,  whenever 
occurring. 
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(b)  The  following  examples  illustrate 
the  principles  of  this  A-48: 


significant  relevant  respect  if  it  is 
amended  or  supplemented: 
fal  To  add  or  modifv,  to  the 
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1984,  at  a  time  when  the  option  is  currently 

vested  and  exercisable  by  the  individual 
regardless  of  whether  a  change  in  ownership 
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necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
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M.^ce.'.'areiHJS  Rules 
Q— 15.  How  is  the  term  "corporation" 

A— i5.  For  purposes  of  this  section,  the 
term  "corporatinn"  has  the  meaning 
prescribed  hy  section  7701iai;'3)  and 
shall  include  a  publicly  traded 
partnership  treated  as  a  corporation 
under  section  ~T04  (a). 

Q-46;  How  is  an  affiliated  group 
t-edied'' 

.A^6:  For  purposes  of  this  section,  and 
fvcept  as  o'herwise  provided  in  this 
section,  all  members  of  the  same 
affiliated  group  (as  defined  in  section 
1504.  determined  without  regard  to 
section  !504  fb))  are  treated  as  one 
rnrporation.  Rules  affr'cied  by  this 
treatment  of  an  affiliated  group  include 
(but  are  not  limited  to)  rules  relating  to 
exempt  payments  of  certain 
corporations  lQ'A-6,  Q/A-7  (except  as 
provided  therein  1).  payor  of  parHchute 
pavments  (Q'.A-IO),  dioqiiaiified 
individuals  'Q/A-15  through  Q  A-Jl 
(except  as  provided  therein)),  rebuttal  of 
the  presumption  that  payments  are 
contingent  on  a  change  (Q/ A-26  except 
as  provide  therein  1,  change  in  ownership 
or  control  (Q;'A-27.  28,  29).  and 
reasonable  compensation  (Q/.A-42.  Q/ 
A-t3.  and  44! 

Effective  Date 

Q-47:  VVhd:  IS  the  general  effective 
date  of  secti  JO  280G  and  this  section? 

.\-A7:  In  general,  section  280G  and 
this  section  apply  to  payments  under 
agreements  entered  into  or  renewed 
after  June  14,  1984.  Any  agreement  that 
is  entered  into  before  [une  15,  1984.  and 
is  renewed  after  June  14.  1984,  is  to  be 
treated  as  a  new  contract  entered  into 
on  the  day  the  renewal  takes  effect.  (See 
Q/ A^B  reparding  application  of  section 
280G  and  thi^i  section  with  respect  to 
conirac's  en'ered  into  on  or  before  June 
14,  1984,  and  amended  or  supplemented 
after  that  date.) 

Q-48:  How  is  a  contract  that  is 
cancellable  at  will  treated  for  purposes 
of  the  effective  date  of  section  280G  and 
this  sectior.'' 

A-48:  (a)  For  this  purpose,  a  contract 
that  IS  terminable  or  cancellable 
unconditionally  at  will  by  either  party  to 
the  contract  without  the  consent  of  the 
other,  or  by  both  parties  to  the  contract. 
IS  treated  as  a  new  contract  entered  into 
on  the  date  any  such  termination  or 
cancellation,  if  made,  would  be 
effective.  However,  a  contract  is  not 
treated  as  so  terminable  or  cancellable 
if  :t  can  be  terminated  or  cancelled  only 
by  terminating  the  employment 
relationship  or  independent  contractor 
relationship  of  the  'iisqualified 
individual. 


(b)  The  following  examples  illustrate 
the  principles  of  this  A-48: 

Example  (1).  Before  lune  15. 1984,  a 
corporation  and  a  disqualified  individual 
enter  into  a  contract  providing  for  payments 
to  the  individual  contingent  on  a  change  in 
the  ownership  or  control  of  the  corporation. 
The  corporation  may  cancel  the  contract 
unconditionally  at  will  by  giving  3  months 
notice.  Thus,  the  earliest  date  that  any  such 
cancellation  after  June  14. 1984.  could  be 
effective  is  September  15. 1964.  The  conUact 
is  treated  as  a  new  contract  entered  into  on 
September  15. 1984.  whether  or  not  it  is  in 
fact  cancelled.  Therefore,  section  280G  and 
this  section  apply  to  all  payments  made  or  to 
be  made  under  the  contract  in  taxable  years 
of  the  individual  that  end  on  or  after 
September  15. 1984. 

Example  (2).  On  January  1. 1984.  a 
corporation  and  a  disqualified  individual 
enter  into  a  contract  providing  for  payments 
to  the  individual  contingent  on  a  change  in 
the  ownership  or  control  of  the  corporation. 
The  corporation  has  a  right  to  terminate  the 
employment  of  the  individual  with  or  without 
cause,  and  the  individual  has  the  right  to 
cease  working  for  the  corporation;  otherwise, 
the  contract  is  not  terminable  by  either  party 
Since  the  contract  is  terminable  only  by 
terminating  the  employment  relationship 
between  the  parties,  it  is  not  treated  as 
terminable  at  will.  Thus,  since  the  contract 
was  entered  mto  on  or  before  June  14, 1984, 
no  payments  under  the  contract  are  subject  to 
section  280G  or  this  section. 

Q-49:  Do  section  2aoG  and  this 
section  apply  to  payments  under  some 
agreements  entered  into  on  or  before 
June  14. 1984.  that  are  not  renewed  after 
this  date? 

A-49;  Yes.  Section  2ttOG  and  this 
section  apply  to  payments  under  a 
contract  entered  into  on  or  before  June 
14, 1984,  if  the  contract  is  amended  or 
supplemented  after  June  14. 1984.  m 
significant  relevant  respect.  For  this 
purpose,  a  "supplement"  to  a  contract  is 
defined  as  a  new  contract  entered  into 
after  June  14.  19ft4.  that  affects  the 
trigger,  amount,  or  time  of  receipt  of  a 
payment  under  an  existing  contract. 

Q-50:  Under  what  circumstances  is  a 
contract  considered  to  be  amended  or 
supplemented  m  significant  relevant 
respect? 

A-50:  Except  as  otherwise  provided  in 
Q/ A-51  of  this  section,  a  contract  is 
considered  to  be  amended  or 
supplemented  in  significant  relevant 
respect  if  provisioos  for  payments 
contingent  on  a  change  in  ownership  or 
control  ("parachute  provisions  ).  or 
provisions  in  the  nature  of  parachute 
provisions,  are  added  to  the  contract,  or 
are  amended  or  supplemented  to 
provide  significant  additional  benefits  to 
the  disqualified  individual.  Thus,  for 
example,  a  contract  generally  is  treated 
as  amended  or  supplemented  in 


significant  relevant  respect  if  it  is 
amended  or  supplemented: 

(a)  To  add  or  modify,  to  the 
disqualified  individual's  benefit,  a 
change  in  ownership  or  control  trigger 

(bj  To  increase  amounts  payable  that 
are  contingent  on  a  change  in  ownership 
or  control  (or.  where  paymient  is  to  be 
made  under  a  formula,  to  modify  the 
formula  to  the  disqualified  individual's 
advantage):  or 

(c)  To  accelerate,  in  the  event  of  a 
change  in  ownership  or  control,  the 
payment  of  amounts  otherwise  payable 
at  a  later  date. 

For  purposes  of  A-50,  a  payment  will 
nut  be  treated  as  being  accelerated  in 
the  event  of  a  change  in  ownership  or 
control  if  the  acceleration  does  not 
increase  the  present  value  of  the 
payment. 

Q-51:  Will  normal  adjustments  in  an 
employment  contract  cause  the  contract 
to  be  treated  as  amended  or 
supplemented  in  significant  relevant 
respect? 

A-51:  No.  A  contract  entered  into  on 
or  before  June  14,  1984,  will  rot  be 
treated  as  amended  or  supplemented  in 
significant  relevant  respect  merely  by 
reason  of  normal  adjustments  in  the 
terms  of  employment  relationship  or 
independent  contractor  relationship  of 
the  disqualified  individual.  Whether  an 
adjustment  in  the  terms  of  such  a 
relationship  is  considered  normal  for 
this  purpose  depends  on  all  of  the  facts 
and  circumstances  of  the  particular 
case.  Relevant  factors  include,  but  are 
not  limited  to,  the  following: 

(a)  The  length  of  time  between  llie 
adjustment  and  the  change  in  ownership 
or  control; 

(b)  The  extent  to  which  the 
corporation,  at  the  time  of  the 
adjustment  viewed  itself  as  a  likely 
takeover  candidate; 

(c)  A  comparison  of  the  adjustment 
with  histoncal  practices  of  the 
corporation; 

(d)  The  extent  of  overlap  between  the 
group  receiving  the  benefits  of  the 
adjustment  and  those  members  of  that 
group  who  are  the  beneficiaries  of  pre- 
Jane  15, 1984,  parachute  contracts;  and 

(e)  The  size  of  the  adjustment,  both  in 
absolute  terms  and  in  comparison  with 
the  benefits  provided  to  other  members 
of  the  group  receiving  the  benefits  of  the 
adjustment. 

Q-52:  What  are  some  examples 
illustrating  the  principles  of  Q/A-49,  Q/ 
A-50.  and  Q/A-51  of  this  section? 

A-52;  The  following  examples 
illustrate  these  principles: 

Example  (1).  Corporation  M  grants  a 
nonqualified  stock  option  to  a  disqualified 
individual  before  June  15.  1984.  After  June  14, 


1984.  at  a  time  when  the  option  is  currently 

vested  and  exercisable  by  the  individual 
regardless  of  whe'her  a  change  in  ownership 
or  con'ro!  occurs,  Corporation  M  amends  the 
option  to  permit  the  individual  to  surrender  it 
for  cash  or  other  property  equal  to  the  fair 
market  value  of  the  stock  that  would  have 
been  received  if  the  option  had  been 
exercised  (minus  the  exercise  price  of  the 
option).  Since  the  individual  could  have 
exercised  the  option  and  then  sold  the  stock 
recened  upon  the  exercise,  the  amendment 
does  not  provide  significant  additional 
benefits  to  the  individual.  Hence,  the 
amendment  does  not  cause  payments  under 
the  option  to  become  subject  to  section  280G 
and  this  section. 

E\cnip'e  12).  Corporation  N  and  A.  a 
disqualified  individual,  enter  into  an 
employment  contract  before  June  15. 1984, 
that  provides  for  a  payment,  contingent  on  a 
change  in  the  ownership  or  control  of 
Corporation  N.  eqaal  to  4  times  A's  base 
amount.  After  June  14.1984.  and  at  a  lime 
when  Corporation  N  did  not  view  itself  as  a 
likely  takeover  candidate.  Corporation  N 
increases  A's  annual  compensation  by  25 
percent  to  reflect  additional  managerial 
responsibilities.  Such  increase  is  consistent 
with  the  historical  practices  of  Corporation 
N.  Although  the  amount  payable  to  A 
contingent  on  a  change  in  ownership  is 
increased,  the  employment  contract  is  not 
treated  as  amended  in  significant  relevant 
respect  because,  under  these  facts  (and  in  the 
absence  of  contrary  evidence),  the 
amendment  to  the  contract  is  treated  as  a 
normal  adjustment  in  the  terms  of  the 
employment  relationship. 

E.\an:pw  (3j.  Before  June  15. 1984, 
Corporation  O  enters  into  contracts  with 
disqualified  individuals  A,  B,  and  C, 
providing  for  payments  contingent  on  a 
change  in  the  ownership  of  Corporation  O 
equal  to  4  times  each  individual's  base 
amount.  After  June  14, 1984,  Corporation  O, 
consistent  with  its  historical  practices,  grants 
identical  nonvested  stock  options  to 
numerous  disqudlified  individuals,  including 
A,  B.  and  C.  All  of  these  new  options  provide 
that  the  vesting  of  all  such  options  will  be 
accelerated  if  a  change  in  the  ownership  or 
control  of  Corporation  O  occurs.  Section 
280G  and  this  section  apply  to  payments 
under  the  options  granted  after  June  14. 1984. 
However,  the  granting  of  these  options  does 
not  cause  the  contracts  that  were  entered 
into  before  June  15.  1984.  to  be  treated  as 
amended  or  supplemented  in  significant 
relevant  respect  because,  under  these  facts 
(and  in  the  absence  of  contrary  evidence),  the 
granting  of  options  is  treated  as  a  normal 
adjustment  in  the  terms  of  the  employment 
relationship. 

Lawrence  B.  Gibbs 
Commissioner  of  Internal  Revenue. 
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26  CFR  Part  1 
IIA-56-871 
RIN  1545-AK20 


Minimum  Tax,  Tax  Benefit  Rule 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
of  this  issue  of  the  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  relating  to  the 
application  of  the  tax  benefit  rule  to  the 
minimum  tax.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Except  as  otherwise  provided, 
the  amendments  are  proposed  to  be 
effective  for  items  of  tax  preference  that 
are  subject  to  the  minimum  tax  imposed 
by  section  56  of  the  Code  and  arise  in 
taxable  years  beginning  after  December 
31, 1975.  and  before  Januarj'  1, 1987. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  Ly  July  5, 1989. 
ADDRESS:  Send  comments  and  requests 
ior  a  public  hearing  to;  Internal  Revenue 
Service.  Attn;  CC;CORP:R:T  (IA-56-87). 
Roon;  442Q.  ■U'.ishinBt.m.  DC  2a2?A. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Jackson.  202-566-4196,  not  a 

toll-free  crili. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (hJJ.  Comments  on  the 
collections  of  informafion  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn;  IkS 
Reports  Clearance  Officer  TR;FP, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
regulation  are  contained  in  paragraphs 
(cJ(5)(iii)(B)  and  (e)(3]  of  §  1.58-9T.  This 
information  is  required  by  the  Internal 
Revenue  Service  to  administer  section 
58  (h).  Respondents  are  taxpayers  who 
are  subject  to  the  minimum  tax  and  who 
file  amended  returns  under  §  1.58- 
9T(e)(3J.  or  who  make  the  election  under 
§  1.58-9T(c)(5J(iii)(B). 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 


necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Estimated  Total  Annual  Reporting 
Burden:  40  hours.  The  estimated  annual 
burden  per  respondent  or  recordkeeper 
varies  from  10  minutes  to  14  minutes, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  12 
minutes. 

Estimated  Number  of  Respodents.  200. 

Estimated  Annual  Frequency  of 
Responses:  1. 


Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  58  of  the  Internal 
Revenue  Code  of  1954. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  8249,  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291.  and 
that  a  Regulatory  Impact  Analysis 
therefore  is  not  required.  Furthermore,  it 
has  been  certified  that  this  rule,  if 
issued,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
taxpayers  that  are  subject  to  these 
regulations  tend  to  be  large 
corporations.  It  would  not  significantly 
alter  the  reporting  or  recordkeeping 
duties  of  small  entities.  A  regulatory 
Hexibility  analysis  is  therefore  not 
required  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copiesj  to 
the  Internal  Revenue  Service.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Internal  Revenue  Service 
by  any  person  who  also  submits  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 
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Drafting  Information 

The  pnncipal  author  of  these 
crnnosed  regulations  is  William  A. 


Room  428  at  the  same  address.  Normal 
office  hours  are  between  the  hours  of 
7;30  a.m.  and  4:00  p.m..  Monday  through 


Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
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on  vessels  operating  within  the 
regulated  area  during  tlic  effective 
period  of  regulation: 

Ml  All  ner'snn';  (in  hn.,rH  ;jnv  vpecpl 


mining  claims  held  under  the  mining 
Law  of  1872.  The  existing  regulations 
were  promulgated  in  1977.  Since  that 


Cactus  National  Monument.  Today.  24 
National  Park  System  units  have  mining 
claims  within  their  boundaries.  The 


I 
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Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  William  A. 
IdtAson  of  the  Office  of  Assistant  Chief 
Counsel,  Income  Tax  and  Accounting. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
'he  regulation,  bo'h  on  matters  of 
substance  and  sty^e 
Michael  ].  Murphy. 

.-1  c,  rg  Commissioner  of  hiemal  Revenue. 
|FR  Doc.  89-10765  filed  5-4-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  10O  i 

ICGD1  89-0111 

Great  Kennebec  River  Whatever  Race, 
Gardiner,  ME 

AGCHCV:  Coast  Gudril,  DO  I' 

Acnow:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent  special  local 
regulations  for  the  Great  Kennebec 
R;ver  Whatever  Race.  The  event, 
sponsored  each  year  by  the  Kennebec 
Valley  Chamtier  of  Commerce,  is  a 
marine  parade  to  celebrate  the  cleanup 
of  the  Kennebec  River  During  the  one 
day  event,  the  regulations  would  place 
operating  restrictions  on  watercraft 
operating  on  the  Kennebec  River 
between  Augusta  and  Gardiner,  Maine. 
The  potential  hazards  to  participants, 
spectators  and  transiting  vessels  are 
such  that,  each  year,  in  the  interest  of 
safety  of  life  on  the  navigable  waters  of 
the  United  States,  the  Coast  Guard 
district  commander  has  issued  special 
local  regulations  governing  the  conduct 
of  the  regatta.  By  adopting  permanent 
regulations,  the  Coast  Guard  will 
continue  to  provide  the  same  level  of 
public  safety  at  reduced  administrative 
cost.  Public  notice  of  the  exact  dates  of 
the  regatta  will  be  published  each  year 
in  a  Federal  Register  Notice  and  in  the 
Coast  Guard  Local  .Notice  to  Mariners. 
DATES;  Comrr.ents  must  be  received  on 
or  before  June  19,  1989. 
AOORCSSES:  Comments  should  be 
mailed  to  Commander  (b).  First  Coast 
Guard  District.  Cap'ii-i  [ohn  Foster 
Williams  Coast  Guard  Building.  408 
Atlantic  Avenue.  Boston.  MA  02210- 
2209  The  comments  and  other  material 
referenced  in  thi«  notice  will  be 
available  for  inspection  and  copying  in 


Room  428  at  the  same  address.  Normal 
office  hours  are  between  the  hours  of 
7:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  he  hand  delivered 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Ronald  L.  Bl.ike.  I61-)  223-6.110 
SUPPt£MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl  8&-011)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  InfurnidUtci 

The  drafters  of  these  regulations  are 
Lt.  L.  Brown,  project  officer.  First  Coast 
Guard  District  Boating  Affairs  Branch 
and  Lt.  J.R  Gately.  project  attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Great  Kennebec  River  Whatever 
Race  is  a  marine  parade  sponsored  by 
the  Kennebec  Valley  Chamber  of 
Commerce  and  is  held  annually  to 
celebrate  the  cleanup  of  the  Kennebec 
River.  Approximately  3,000  people  and 
250  unpowered  watercraft  of  all 
description  are  expected  to  participate 
along  with  some  100  spectator  craft.  The 
only  requirement  placed  by  the  sponsor 
on  participants  is  that  all  entries  be 
unpowered:  traditionally  the  event 
attracts  a  great  number  of  homemade 
rafts  of  unique  design.  The  race  will 
start  at  the  U.S.  Route  201-202  bridge  in 
Augusta,  Maine  and  finish  at  the  Maine 
Route  128  bridge  connecting  Randolph 
and  Gardiner,  Maine.  The  event  will  be 
patrolled  by  the  Coast  Guard,  Coast 
Guard  Auxiliary,  state  and  local  law 
enforcement  organizations,  and  sponsor 
provided  patrol  craft.  The  regulations 
will  serve  to  restrict  the  operating  speed 
of  vessels  in  the  race  area  and  require 
race  participants  (those  persons  on 
unregistered  and  undocumented  vessels) 
to  wear  Coast  Guard  approved  personal 
flotation  devices. 


Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  arc 
considered  to  be  nor.major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  2G,  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  event  will  draw  a 
number  of  spectators  and  participants 
into  the  area  which  will  aid  the  local 
economy.  The  effective  period  of 
regulation  is  short  and  the  only  adverse 
impact  to  uninterested  and  commercial 
vessels  is  that  navigation  on  the 
regulated  area  (approximately  five  (.5) 
miles  of  the  river)  will  he  reduced  to  fi\e 
(5)  mph  or  "No  Wake"  speed,  whichever 
is  less.  Since  the  impact  of  this  proposal 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navijjation  (water). 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows 

PART  10O—1  AMENDED 1 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100. 108  is  added  to 
read  as  follows: 

§  100.108    Great  Kenn«l>ec  River  Whatever 
Race,  Gardiner.  Maine. 

(a)  RpgiilateJ  area.  That  portion  of  the 
Kennebec  River,  extending  bank  to 
bank,  between  the  Maine  Route  126 
bridge  (at  latitude  44-14  North,  longitude 
69_46_15  West  connecting  Randolph  and 
Gardiner,  Maine)  to  the  U.S.  Route  201- 
202  bridge  (at  latitude  44-18-43  North, 
longitufe  69-46-26  West  in  Augusta. 
Maine). 

(b)  Special  iced  rei:u!ations.  The 
following  requirements  will  be  placed 


on  vessels  operating  within  the 
regulated  area  during  the  effective 
period  of  regulation: 

(1)  All  persons  on  board  any  vessel 
which  does  not  possess  a  valid  State 
registration  or  Federal  documentation 
shall  at  all  times  wear  a  Coast  Guard 
approved  Type  I,  II,  or  111  personal 
flotation  device  (life  jacket). 

(2)  Spectating  and/or  transiting 
vessels  shall  not  exceed  five  (5)  mph  of 
"No  Wake"  speed,  whichever  is  slower. 

(3)  All  vessels  shall  exercise  extreme 
caution  when  operating  near  parade 
participants  and  shall  be  alert  for 
disabled  craft  and  persons  possibly 
falling  overboard. 

(4)  All  vessel  operators  shall 
immediately  follow  any  instruction 
given  by  Coast  Guard  patrol  personnel. 

(5)  Coast  Guard  Auxiliarists  will  be 
patrolling  the  regatta  to  advise 
participants,  spectators,  and  transiting 
vessels  the  content  of  these  regulations. 

(6)  For  any  violations  of  this 
regulation,  the  following  maximum 
penalties  are  authorized  by  law: 

(i)  S500  for  any  persons  in  charge  of 
the  navigation  of  a  vessel, 

(ii)  S500  for  the  owner  of  a  vessel,  if  he 
or  she  is  actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

(c)  Effective  dates.  These  regulations 
will  become  effective  at  6:00  a.m.  on  [uly 
2.  1989  and  terminate  at  6:00  p.m.  on  July 
2,  1989.  Each  year  thereafter,  the 
regulations  will  be  in  effect  for  the  same 
time  period  on  the  first  Sunday  of  )uly. 
Public  notification  will  be  acheived 
through  the  Coast  Guard  Local  Notice  to 
Mariners. 

Dated:  April  10. 1989. 
R  I.  Rybacki. 

Rtar  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 
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DEPARTMENT  OF  INTERIOR 
National  Park  Service 
36  CFR  Part  9 

Mining  and  Mining  Claims 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
i-NPSj  is  publishing  for  public  review 
and  comment  revisions  to  existing  NPS 
rpEulations  at  36  CFR  Part  9.  Subpart  A. 
These  regulations  govern  the  exercise  of 
mineral  rights  within  national  Park 
System  units  in  connection  with  valid 


mining  claims  held  under  the  mining 
Law  of  1872.  The  existing  regulations 
were  promulgated  in  1977.  Since  that 
time,  the  NPS  has  become  aware  that 
the  regulations  contain  a  provision  that 
could  be  interpreted  to  preclude  the  use 
of  wafer  by  mining  claimants  who  have 
not  used  water  in  the  past  regardless  of 
the  environmental  soundness  of  their 
proposed  operations.  As  a  result  the 
NPS  is  proposing  to  revise  these 
provisions  to  clarify  that  claimants  may 
use  water  in  connection  with  their 
mining  operations  provided  that  their 
proposed  use  is  authorized  under  State 
law.  The  NPS  also  is  proposing  to  make 
one  technical  change  to  update  a  section 
of  the  regulations  to  apply  to  all  units  of 
the  National  Park  System  in  Alaska,  not 
just  national  monuments. 
DATES:  Comments  must  be  received  on 
or  before  July  5, 1989  to  be  assured  of 
rcccni;;£  consideration. 
ADDRESSES:  Please  submit  written 
comm.ents  to  the  Mining  and  Minerals 
Branch,  Land  Resources  Division, 
National  Park  Service,  P.O.  Box  25287. 
Denver.  Colorado  80225-0287 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Richard  Ernenwein,  Mining  and 
Minerals  Branch.  Land  Resources 
Division,  National  Park  Service,  P.O. 
Box  25287,  Denver.  Colorado  80225-0287, 
(303)  P6<J-2090 

SUPPLEMENTARY  INFORMATION:  The 

Mining  Law  of  1872  (30  U.S.C.  21  et  seq.]. 
opened  all  public  lands,  except  those 
specifically  closed,  to  prospecting  by 
individuals  and  companies  for  valuable 
deposits  of  minerals.  Those  who 
properly  locate  valuable  mineral 
deposits  and  properly  record  their 
claims  with  the  appropriate 
governmental  offices  gain  the  right  to 
extract  minerals  and  use  the  land  within 
the  boundaries  of  their  claims  for 
mineral  development.  These  rights  are 
maintained  as  long  as  the  claimants 
fulfill  the  requirements  for  retaining  the 
claims.  In  addition,  a  valid  mineral 
discovery  generally  affords  the  claimant 
with  the  option  to  take  their  claims  to 
patent,  whereby  they  acquire  title  to  the 
property  within  the  boundary  of  their 
claims. 

When  imits  of  the  National  Park 
System  were  established,  after  the 
enactment  of  the  1872  Mining  Law,  they 
were  statutorily  closed  to  the  operation 
of  the  mining  laws  with  the  exception  of 
the  following  six  units:  Death  Valley 
National  Monument,  Crater  Lake 
National  Park,  Mt.  McKinley  National 
Park  (now  part  of  Denali  National  Park 
and  Preser\e),  Glacier  Bay  National 
Monument  (now  part  of  Glacier  Bay 
National  Park  and  Preserve).  Coronado 
National  Memorial,  and  Organ  Pipe 


Cactus  National  Monument.  Today.  24 
National  Park  System  units  have  mining 
claims  within  their  boundaries.  The 
claims  were  either  located  during  the 
period  when  the  units  enumerated 
above  were  open  to  the  location  of 
mining  claims,  or  on  public  lands  thai 
were  later  incorporated  into  a  new  or 
expanded  unit  of  the  National  Park 
System,  Where  the  claims  have  not  been 
extinguished  by  Federal  acquisition, 
through  successful  challenge  of  their 
validity,  or  through  the  failure  of 
claimants  to  comply  with  procedural 
requirements,  the  claimants  continue  to 
have  a  legal  right  to  develop  the 
minerals. 

Concerned  both  with  the  number  of 
claims  that  were  being  filed  in  the  six 
units  open  to  mineral  entry,  and  with  the 
potential  adverse  impacts  to  park 
resources  and  values  if  mineral 
extraction  activities  were  not  properly 
controlled.  Congress  passed  the  mining 
in  the  Parks  Act  in  1976  (16  U.S.C.  1901 
fit  seq.].  Through  this  Act.  Congress 
repealed  the  application  of  the  mining 
law  to  those  six  National  Park  System 
units  that  were  open  to  mineral  entrv- 
and  location.  Congress  also  directed  the 
Secretary  of  the  Interior  to  promulgate 
regulations  governing  "all  activities 
resulting  from  the  exercise  of  valid 
existing  mineral  rights  on  patented  and 
unpatented  claims  within  any  area  of 

the  National  Park  System (16 

U.S.C.  1902). 

The  NPS  promulgated  the  regulations 
pursuant  to  the  Mining  In  The  Parks  Act 
on  January  26. 1977,  and  codified  them 
at  36  CFR  Part  9,  Subpart  A.  As  directed 
by  Congress,  the  regulations  govern  all 
mineral  activities  in  connection  with 
both  patented  and  unpatented  claims 
within  any  unit  of  the  National  Park 
System,  no  matter  when  the  claim  was 
located  or  patented,  and  without  regard 
to  whether  access  to  the  claim  is  across 
federally  owned  or  controlled  lands. 

The  existing  regulations  at  36  CFR 
Part  9,  Subpart  A  have  been  in  effect  for 
the  past  11  years.  In  applying  the 
regulations  in  Alaska,  the  NPS  has 
become  aware  that  they  contain 
language  regarding  the  use  of  water  that 
unintentionally  could  prove  to  be  a 
"catch-22"  to  claimants.  A  literal 
interpretation  of  the  regulations  requires 
that  claimants  have  a  perfecte'd  water 
right  before  they  use  water  in 
connection  with  their  mining  operations; 
however,  to  secure  a  perfected  water 
right  claimants  must  use  water.  This 
approach,  based  on  an  appropnative 
State  water  system,  fails  to  recognize 
alternative  State  systems  or  variations 
for  allocating  water.  To  remedy  this 
situation,  the  NPS  proposes  to  have 


iJ4i: 


Federal  Register  '  Vol  54.  No.  86  /  Friday,  May  5,  1989  /  Proposed  Rules 


claimants  follow  Slate  law  regarding  the 
use  of  water  in  connection  with  mineral 

development  on  their  claims  inside 


existing  S  9.9(b)(5),  mining  claimants 
with  unpatented  mining  claims  in 
National  Monuments  in  Alaska  must 
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Lakewood.  Colorado  (P.O,  Box  25287, 
Denver,  Colorado  80225-0287);  and  the 
Alaska  Regional  Office,  Room  206.  2525 
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(b)  The  Regional  Director  may 
prescribe  that  any  operation  that  uses 
water  allow  for  the  use  of  such  water  by 


Inquiry  and  Notice  of  Proposed 
Rulemaking  [Notice]  in  Gen.  Docket  No. 
8&-89.  adopted  April  12, 1989,  and 


compliance,  such  as  purchase  by 
satellite  carriers  of  national  or  local 
rights,  are  feasible  alternatives  to 
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claimants  follow  State  law  regarding  the 
U9t!  of  water  in  connection  with  mineral 
development  on  their  clainis  inside 
parks.  A  clai.nnant's  compliance  with 
S'atp  water  law  requirements  will  be 
one  of  seveal  factors  considered  by  the 
NPS  in  determining  whether  to  approve 
a  proposed  plan  of  operations  under  the 
NPS's  regulations.  Other  factors  exist  at 
36  CFR  9.10.  Plan  of  operations 
approval.  NPS  is  also  proposing  to 
clarify  that  in  Alaska  the  Supplemental 
Claim  Information  Statement  can  be 
used  in  all  units  of  the  .National  Park 
System  not  just  national  monuments.  A 
detailed  discussion  of  these  proposed 
changes  is  set  forth  below- 
Proposed  Revisions  to  the  Existing  36 
CFR  Part  9.  Subpart  A  Regulations 

Existing  §9.8  Use  of  water 

Existing  1 9,8  (a)  and  (b)  specify  the 
circumstances  under  which  water  may 

be  used  from  a  source  within  a  National 
Park  System  unit  in  connection  with  a 
mining  operations.  The  existing 
regulatory  language  could  be  interpreted 
to  preclude  the  NPS  Regional  Director 
from  approving  a  plan  of  operations 
which  requires  the  use  of  water  unless 
the  claimant  has  a  perfected  water  right 
under  an  aopropriative  State  water  law 
system.  This  result  was  not  intended. 
The  regulations  do  not  expressly 
recognize  other  State  law  systems  under 
which  water  rights  are  established  or 
decided.  For  example,  a  State  may  allow 
an  operator  to  use  water  on  a  mining 
claim  with  only  a  conditional  right  (for 
example,  a  water  use  permit  from  the 
appropriate  State).  However,  the 
existing  regulations  at  §  9,8  could  be 
interpreted  to  preclude  NPS's  approval 
of  a  proposed  plan  unless  the  operator 
possesses  a    perfected  right,"  and  can 
demonstrate  possession  of  a  perfected 
right  wr.h  appropriate  evidence  (for 
example  a  certificate  of  appropriation). 
To  rectify  this  technical  problem,  the 
NPS  proposes  to  delete  references  to 
perfected  water  rights,  priority  dates 
and  continued  beneficial  use.  In  their 
stead,  the  NPS  proposes  to  include 
language  that  the  claimant  possess  a 
State  recognized  water  right. 

In  addition,  the  NPS  proposes  to 
revise  the  regulations  to  allow  the  NPS 
Id  use  any  water  systems  on  Federal 
lands  within  unit  boundaries  in  the  case 
of  emergencies  such  as  fires  or  when 
human  lives  are  at  risk  This  subsection 
is  nu.mbered  as  new  §  9,8(b]. 

Existing  §  9.9    Plan  of  operations 

The  NPS  proposes  to  replace  the 
reference  to    a  National  Monument  in 
Alaska"  in  |  9, 9(b)(5)  with  "a  unit  of  the 
Na'ional  Park  System  in  .Alaska."  Under 


existing  S  9.9(b)(5),  mining  claimants 
with  unpatented  mining  claims  in 
National  Monuments  in  Alaska  must 
submit  completed  Supplemental  Claim 
Information  Statements  as  part  of  their 
plans  of  operations.  This  subsection  was 
adopted  in  1979  after  a  Presidential 
Proclamation  under  the  1906  Antiquities 
Act  (16  U.S.C,  431-33)  substantially 
expanded  the  National  Park  System  to 
include  a  number  of  National 
Monuments.  The  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(16  U.S.C.  3101  etseq.]  subsequently 
expanded  the  National  Park  System  in 
Alaska  and/or  redesignated  several 
units  as  National  Parks  and  Preserves, 
National  Historic  Parks  and  a  National 
Wild  River.  Thus,  the  reference  in 
§  9.9(b)(5)  needs  to  be  updated  to  reflect 
the  change  in  park  unit  titles  and  to 
clarify  that  claimants  with  unpatented 
mining  claims  in  any  unit  of  the  National 
Park  System  in  Alaska  must  submit  the 
Supplemental  Claim  Information 
Statement  with  their  plans  of  operations. 

Public  Participation 

The  policy  of  the  NPS.  whenever 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  this  proposed  rule 
to  the  above  noted  address.  Because 
communications  can  be  difficult  in 
Alaska,  where  a  number  of  parties 
concerned  with  these  proposed 
regulations  live,  the  NPS  is  providing  a 
60-day  public  comment  period. 

Federal  Paperwork  Reduction  .Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4331  et  seq.),  the  NPS  has 
prepared  an  environmental  assessment 
(EA)  of  these  proposed  regulations.  The 
EA  examines  whether  implementation 
of  the  proposed  regulations  will  be  a 
major  Federal  action  that  would  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  requiring  the 
preparation  of  an  environmental  impact 
statement.  The  EA  is  on  file  in  the 
following  NPS  offices:  Mining  and 
Minerals  Branch,  Land  Resources 
Division,  Room  3223,  1100  L  Street  NW., 
Washington,  DC  (P.O,  Box  37127 
(WASO  660),  Washington,  DC  2(W1 3- 
7127);  the  Mining  and  Minerals  Branch, 
Land  Resources  Division,  Room  221, 
12795  West  Alameda  Parkway, 


Lakewood,  Colorado  (P.O.  Box  25287, 
Denver.  Colorado  80225-0287);  and  the 
Alaska  Regional  Office.  Room  206.  2.525 
Gambell  Street,  Anchorage.  Alaska 
(Anchorage.  Alaska  99503).  The  EA  will 
be  available  for  public  inspection  and 
comment  for  a  period  running 
concurrently  with  the  com.menl  period 
for  these  proposed  regulations. 

The  NPS  has  determined  and  the 
Department  of  the  Interior  has  certified 
that  this  action  will  not  have  a 
significant  economic  im.pact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
[5V.S.C.m\etseq.]. 

This  proposed  rule  lias  been  reviewed 
in  conformity  with  Executive  Order 
12291  and  has  been  classified  as  "not 
major."  This  action  does  not  constitute  a 
major  rule  since  its  implementation  will 
not  result  in;  (i)  An  annual  effect  on  the 
economy  of  SlOfl  million  or  more:  (ii) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or  a 
geographic  region:  or  (iii)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  36  CFR  Part  9 

Environmental  protection.  Mines, 
National  Parks,  Oil  and  gas  exploration. 
Public  Lands — Mineral  resources.  Public 
lands — Rights-of-way. 

PART 9-{  AMENDED] 

For  reasons  set  out  in  the  preamble. 
Title  36,  Chapter  I,  Part  9.  Subpart  A  of 
the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows; 

Authority:  Mining  Law  of  1872  (R.S.  2319; 
30  V  S,C.  21  ct  seq.y.  Act  of  August  25,  1916 
(39  Stat,  535.  as  amended  (16  U,S,C.  1  et 
spq.]].  Act  of  September  28.  1976  (90  Slat. 
1342  (16  U.S.C.  1901  et  seq.]]. 

2.  Section  9.8  is  revised  to  read  as 

follows; 

§  9.8    Use  of  water. 

(a)  The  Regional  Director  shall  not 
approve  a  proposed  plan  of  operations 
requiring  the  use  of  any  surface  or 
subsurface  water  taken  from  within  the 
boundaries  of  any  unit  unless  the 
proposed  use  of  such  water  is 
recognized  under  the  State  law  and  is  in 
compliance  with  all  applicable  Federal, 
State  and  local  laws  and  regulations. 


(1))  The  Regional  Director  may 
prescribe  that  any  operation  that  uses 
water  allow  for  the  use  of  such  water  by 
the  National  Park  Service  in  the  case  of 
an  emergency  as  determined  by  the 
Superintendent, 

§9.9    (Amended] 

3.  Section  9.9(b)(5)  is  amended  by 
revising  the  phrase  "a  National 
Monument  in  Alaska"  to  read  "a  unit  of 
the  National  Park  System  in  Alaska." 
Becky  Norton  Dunlop, 

.Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

Date:  February  22. 1989 
jFR  E>oc  89-10860  Filed  5-4-89:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  1 

[Gen.  [)ocket  No.  89-89;  FCC  89-1 17) 

Broadcast  Television  and  Satellite 
Services;  Syndicated  Exclusivity 
Requirements  for  Television 
Broadcast  Signals  Delivered  by 
Satellite  to  Home  Sateltite  Earth 
Station  Receivers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  seeks 
comment  on  the  feasibility  of  imposing 
syndicated  exclusivity  rules  with 
respect  to  the  delivery  of  syndicated 
programming  foi  private  home  viewing 
of  secondary  transmissions  by  satellite 
of  broadcast  station  signals  similar  to 
the  rules  issed  by  the  Commussion  with 
respect  to  syndicated  exclusivity  and 
cable  television.  Specific  comment  is 
also  requested  on  the  precise  form 
syndicated  exclusivity  rules  in  the 
satellite  context  should  take,  in  the 
event  it  is  determined  that  such  rules  are 
feasible.  This  action  is  required  by  the 
Satellite  Home  Viewer  Act  of  1988, 
which  directs  the  Commission  to 
determine  the  feasibility  of  such  rules 
and  to  adopt  them  if  they  are  found  to 
be  feasible. 

DATES:  Comments  are  due  by  July  7. 
1989,  and  reply  comments  are  due  by 
August  4,  1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  2U554 
FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Horowitz.  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  I'hiS  lb  a 

synopsis  of  the  Commission's  Notice  of 


Inquiry  and  Notice  of  Proposed 
Rulemaking  (Notice)  in  Gen.  Docket  No. 
8&-69,  adopted  April  12, 1989,  and 
released  April  28, 1989.  The  complete 
text  of  this  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 

Summary  of  Notice  of  Inquiry  and 
Notice  of  Proposed  Rulemaking 

1.  On  November  16.  1988.  the 
President  signed  into  law  the  Satellite 
Home  Viewer  Act  of  1988  ("1988  Act"), 
Pub.  L  No.  100-667,  102  Stat.  3949 
(amending  17  and  47  U.S.C).  Section  203 
of  the  19B8  Act  added  a  new  section  712 
to  the  Communications  Act  of  1934,  as 
amended,  that  requires  the  Commission 
to  initiate  a  combined  notice  of  inquiry 
and  prnposed  nde  making  by  May  1. 
1989.  .^cc/irding  to  the  1986  Act.  we  are 
to  initiate  this  proceeding  for  the 
purpose  of  deter.mining  the  feasibility  of 
im.posing  syndicated  exclusivity  rules 
with  .'■esptct  to  the  delivery  of 
syndicated  programming  (as  defined  by 
the  Commission)  for  private  home 
viewing  of  secondary  transmissions  by 
satellite  of  broadcast  station  signals, 
similar  to  the  rules  we  issued  with 
respect  to  syndicated  exclusivity  and 
cable  television.  In  the  event  we  find 
that  such  rules  in  the  satellite  context 
are  feasible,  the  1988  Act  requires  us  to 
adopt  them. 

2.  According  to  the  statute  and  its 
legislative  history,  the  Commission's 
principal  task  here  is  to  solicit  comment 
on  the  "feasibility"  of  imposing 
syndicated  exclusivity  rules  that  are 
similar,  but  not  necessarily  identical  to 
those  promulgated  in  the  cable/ 
broadcast  context.  The  cable  rules  will 
allow  a  local  broadcaster  to  obtain 
exclusive  rights  to  syndicated 
programming  and  to  exert  such  rights 
against  cable  systems.  In  extending 
syndicated  exclusivity  regulation  to  the 
satellite  context,  such  rights  could  be 
asserted  against  satellite  carriers  that 
retransmit  to  home  satellite  dish 
("HSD")  owners  the  same  programming 
for  which  local  broadcasters  have 
exclusive  exhibition  rights. 

3.  In  considering  the  feasibility  of 
applying  some  form  of  svndicated 
exclusivity  riles  to  the  HSD  market,  we 
discern  two  broad  areas  of  inquiry.  First 
is  whether  the  technology  exists  for 
satellite  carriers  to  delete  protected 
programs  and  substitute  others,  and  if 
so.  the  additional  cost  of  using  it.  The 
second  is  whether  other  means  of 


compliance,  such  as  purchase  by 
satellite  carriers  of  national  or  local 
rights,  are  feasible  alternatives  to 
technical  solutions. 

4.  It  is  our  understanding  that  the 
current  technology  permits  satellite 
carriers  to  delete  programming,  but  that 
systems  now  in  use  may  have  certain 
limitations,  such  as  an  inability  to  delete 
signals  in  numerous  geographic  areas  or 
to  delineate  geographic  zones  with  great 
precision.  With  respect  to  substitution 
functions,  there  remains  the  question  of 
whether  satellite  carriers  are  technically 
able  to  substitute  programming  for  that 
deleted.  The  most  straightforward 
method  of  substitution  would  require  at 
least  one  extra  channel,  other  than  the 
one  that  carries  the  programming 
subject  to  deletion,  in  order  to  carry 
other  programs.  This  might  signiRcantly 
increase  the  cost  of  service  and  not  be 
economically  feasible  for  HSD  delivery 
systems,  in  light  of  the  relatively  small 
home  earth  station  market  served  by 
satellite  carriers.  Commenters  should 
address  whether  this  or  other  methods 
of  programming  substitution  are 
feasible. 

5.  We  seek  comment  on  the  precision 
and  efficiency  with  which  these  deletion 
and  program  substitution  functions  can 
be  performed.  Commenters  should 
address  whether  adequate  equipment 
for  such  purposes  is  now  in  use.  is  in 
existence,  or  can  be  designed.  If 
equipment  does  not  now  exist,  we 
request  estimates  on  development  time 
and  cost.  In  responding  to  these 
questions,  commenters  should  give  a 
function-by-function  breakdown.  In 
addition,  we  seek  comment  on  the 
capacity  and  degree  of  precision  that 
any  such  equipment  might  have.  If,  for 
instance,  a  satellite  carrier  could  only 
delete  programming  in  a  limited  number 
of  geographic  areas,  or  if  geographic 
areas  could  not  be  precisely  delineated, 
commenters  should  specify  these  facts, 
explain  the  technological  basis  and 
detail  the  possibilities  of  achieving 
greater  precision  and  capacity.  We  also 
wish  to  know  how  costs  would  be 
affected  by  the  precision  and  capacity  of 
the  system  in  defining  the  area  in  which 
signals  would  be  deleted  and  by  the 
number  of  different  programs  and  areas 
to  be  simultaneously  deleted. 

6.  We  also  seek  specific  and  detailed 
proposals  that  may  yield  alternative 
technical  solutions.  In  this  connection, 
we  seek  comment  on  whether 
syndicated  exclusivity  rules  can  be 
regarded  as  "feasible"  even  if  satellite 
carriers  cannot  achieve  reasonable 
efficient  deletion  and  substitution 
performance.  Alternative  solutions 
could  include  deletion  capabilities 
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vMthoiit  the  ability  to  substitute 
programming,  or  an  inability  to  delete 
programming  vvithin  precise  geographic 


of  syndicated  exclusivity  protection 
under  any  HSD  rules  we  might  adopt. 
and  which  parties  should  be  subject  to 


and  we  solicit  comment  on  what  kinds 
of  modifications  to  the  cable  rules  might 
be  necessary  in  view  of  the  differences 
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Paperwork  Reduction  Act  Statement 

15.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 


Flexibility  Act  (Pub.  L.  No.  96-354.  94 

Stat.  nfV4.  5  use  Wl.  Pt  svq..  (1981)). 
20.  Aulhonty  for  this  proposed  rule 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Muss  Media 
Bureau,  (202)  634-6530. 
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V.  ijhoj!  the  ability  to  substitute 
progrrtmrning,  or  an  inability  to  delete 
programming  within  precise  geographic 
rireas. 

7  Our  responsibility  for  determining 
;he  feasibility  of  developing  syndicated 
exclusivity  rules  for  the  HSD  market 
also  requires  that  we  consider  the  costs 
that  compliance  would  place  on  satellite 
cariiers.  and  whether  the  costs  of  such 
regulation  would  render  rules  infeasible 
as  a  praclicrfl  matter  We  recognize  that 
the  legislative  history  uf  the  19811  Act 
states  that  rules  for  the  HSD  market 
should  not  be  deemed    infeasible"  if  the 
only  impediment  is  that  they  are 
incrementally  more  costly  for  satellite 
r  irners  than  for  cable  systems.  This 
i-'i^islative  history  also  states  that  our 
fudsibility  assessment  is  to  be 
'■comprehensive  '  and  "broadbased  and 
balanced,"  By  "incrementally  more 
costly,"  wc  beheve  Congress  mie-int 
costs  not  unreasonabK  greater  than  that 
required  in  the  cable  context,  but  did  not 
mean  costs  of  a  totally  different 
magnitude.  Therefore  excessive 
implementation  costs  would  raise 
legitimate  questions  rega'dina 
feasibility.  By  excessive  costs  we  m-an 
costs  that  would  completely  overwhelm 
any  asserted  benefits  of  syndicated 
exclusivity  for  the  HSD  market. 
Accordingly,  we  solicit  comment  on  the 
costs  involved,  such  as  those  associated 
with  the  purchase  of  technical 
equipment  and  performing 
adm.inistrative  duties,  in  relation  to  the 
congressionallv-stated  rationale  for 
syndicated  exclusivity  in  the  FfSD 
market 

8.  There  are  a  variety  of  additional 
means  that  do  not  require  the  purchase 
of  hardware  capable  of  deleting  and 
substituting  distant  signal  programming 
that  satellite  carriers  might  employ  in 
order  to  comply  with  syndicated 
exclusivity  rules.  For  example, 
supers'ations  might  avoid  having  their 
syndicated  programming  deleted  in 
some  or  all  marke's  by  purchasing 
national  rights  or  by  persuading 
syndicators  not  to  sell  conflicting  local 
exclusivity  ngh»s  to  local  broadcasters. 
These  types  of  possible  contractual 
arrangements  could  obviate  any  need 
fur  potentially  expensive  equipment  to 
(Jt;lete  and  substitute  programs. 
Therefore,  we  seek  comment  on  the 
feasibility  of  rules  in  view  of  these 
possible  compliance  mechanisms  that 
do  not  depend  upon  the  technological 
and  equipment  concerns  discussed 
above. 

9,  The  next  area  of  inquiry  involves 
the  potential  coverage  of  the  rules.  We 
therefore  solict  comment  on  which 
parties  should  be  entitled  to  the  benefits 


of  syndicated  exclusivity  protection 
under  any  HSD  rules  we  might  adopt, 
and  which  parties  should  be  subject  to 
the  obligations  under  such  rules.  Based 
on  the  directive  of  the  1988  Act  that  we 
use  syndicated  exclusivity  for  cable  as  a 
model,  we  believe  that  the  opportunity 
to  purchase  syndicated  exclusivity  in 
the  HSD  context  should  be  available  to 
all  local  television  broadcast  stations. 
We  solicit  comment  on  this  view.  We 
also  seek  comment  on  whether  the 
initial  distributors  of  syndicated  product 
should  be  eligible  for  protection  from  the 
unauthorized  retransmission  of  their 
programming  by  satellite  carriers, 
analogous  to  the  protection  that 
distributors  receive  under  §  76.153(b)  of 
our  cable  rules. 

10.  With  respect  to  obligations,  we 
seek  comment  on  which  party  in  an  HSD 
delivery  system  should  be  responsible 
for  ensuring  that  syndicated  exclusivity 
requests  are  honored.  Congress  appears 
to  have  intended  that  local  broadcasters 
be  entitled  to  assert  syndicated 
exclusivity  rights  against  satellite 
carriers,  and  that  the  earners  be  liable 
for  compliance  with  any  syndicated 
exclusivity  rules.  Accordingly,  we 
propose  placing  on  satellite  carriers,  as 
de'^ined  in  the  1988  Act,  the 
responsibility  for  compliance  with  any 
syndicated  exclusivity  rules  we  may 
adopt.  It  may  also  be  appropriate  to 
place  some  compliance  obligations  on 
third  parties  which  are  responsible  for 
marketing  and  distributing 
retransmissions  to  HSD  owners,  but 
which  do  not  own  or  use  the  satellite 
capacity  (such  as  a  third  party  program 
packager).  While  such  parties  are  not 
classified  as  "satellite  earners    under 
the  1988  Act.  they  collect  fees  directly 
from  the  HSD  subscribers  and  will  have 
access  to  the  same  information  as  does 
the  carrier  about  the  subscriptions  and 
retransmissions  involved.  We  therefore 
request  commenters  to  address  whether 
we  should  place  the  obligations  and 
responsibilities  of  syndicated 
exclusivity  on  those  third  parties  who 
actually  market  the  program  service  to 
individual  subscribers — rather  than  on 
satellite  carriers  which  retransmit  the 
distant  signal  indirectly  through  these 
parties.  Commenters  should  also 
consider  the  possibility  of  imposing  joint 
responsibility.  We  request  comment  on 
whether  such  an  approach  would  entail 
problems  of  enforcement  or  jurisdiction 
because  these  third  parties  may  not  be 
Commission  licensees. 

11.  Finally,  in  keeping  with 
congressional  intent,  we  propose  that 
any  syndicated  exclusivity  rules  we  may 
adopt  for  the  HSD  market  parallel  the 
existing  cable  rules  as  much  as  possible. 


and  we  solicit  comment  on  what  kinds 
of  modifications  to  the  cable  rules  might 
be  necessary  in  view  of  the  differences 
between  the  cable  and  HSD  industries. 
Wp  are  particularly  interested  in  the 
following  areas  of  concern.  First, 
commenters  should  address  the 
geographic  extend  of  exclusivity  that 
should  be  permitted.  Fur  example,  our 
syndicated  exclusivity  rules  for  cable 
generally  provide  for  either  (a)  a  35-mile 
maximum  zone  of  protection,  which 
enables  a  broadcaster  to  purchase 
exclusivity  rights  against  all  cable 
systems  situated  up  to  35  miles  from  the 
broadcasters  reference  point,  or  (b) 
nationwide  exclusivity,  which  allows  a 
broadcaster  to  purchase  rights  that 
extend  throughout  the  United  States, 

12,  Second,  we  welcome  input  on  the 
appropriate  notification  procedures  that 
should  be  adopted.  We  propose 
provisions  similar  to  the  notice 
requirements  in  our  present  syndicated 
exclusivity  rules,  which  generally 
require  a  local  broadcaster  to  give  the 
cable  operator  notice  of  having  signed 
the  exclusivity  agreement  with  the 
program  supplier,  along  with  other 
required  information,  within  60  days  of 
signing  the  contract,  and  the 
broadcaster  is  not  entitled  to  exclusivity 
protection  until  at  least  GO  days  after  the 
cable  operator  receives  this  notice. 

13,  Third,  we  request  comment  on 
whether  syndicated  exclusivity  rules  for 
the  HSD  market  should  have  a  "sunset" 
provision  that  corresponds  to  the 
December  31, 1994,  expiration  of  the 
compulsory  license  for  satellite  carriers. 
Although  the  cable  rules  do  not  have 
such  a  sunset  provision  (because  the 
cable  compulsory  license  has  no 
expiration  date],  we  have  observed  that 
if  Congress  rescinds  the  cable 
compulsory  license,  syndicated 
exclusivity  rules  in  the  cable  context 
would  appear  to  be  superfluous.  We      ^ 
also  propose  a  transition  period  at  the 
outset  of  the  HSD  syndicated  exclusivity 
regime  to  allow  satellite  carriers  to 
make  the  necessary  technical  and 
administrative  adjustments  to 
syndicated  exclusivity,  and  we  seek 
comment  on  the  appropriate  length  of 
this  period. 

14,  Finally,  we  ask  for  comment  on 
which  subpart  of  the  Commission's  rules 
should  contain  the  HSD  syndicated 
exclusivity  rules,  and  whether  we  would 
need  to  modify  sections  of  existing  rules 
to  accomodate  HSD  rules.  Because 
satellite  carriers  may  be  licensees  of 
fixed  satellites  or  fixed  satellite  earth 
stations.  Part  25  of  the  Code  of  Federal 
Regulations — which  governs  operations 
by  fixed  satellite  licensees — may  be 
appropriate. 


Paperwork  Reduction  Act  Statement 

15.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget,  as  prescribed 
by  the  Act. 

Ex  Parte  Consideration 

16.  This  is  a  non-restricted  notice  and 
comment  proceeding.  See  generally 

SS  1.1200.  et  seq.,  of  the  Commission's 
Rules.  47  CFR  1.1200.  et  scq..  for  rules 
governing  permissible  ex  parte  conlai  ts. 

Commenl  Information 

17.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415. 1.419, 
interested  parties  may  file  comments  on 
or  before  July  7, 1989.  and  reply 
comments  on  or  before  August  4,  1989. 
All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 

Initial  Regulatory  Flexibility  Act 
Analysis 

18.  As  required  by  section  603  of  the 
Regulatory  Flexibihty  Act  of  1980,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  In  the  IFRA.  we  observe  that 
the  type  of  small  entities  affected  would, 
at  this  point  in  the  proceeding,  depend 
on  the  record  established  in  response  to 
this  Notice.  Similarly,  the  compliance 
burden  will  depend  on  the  record 
compiled  here.  If  the  record  indicates 
that  syndicated  exclusivity  rules  cot.M 
appropriately  be  imposed  on  HSD 
delivery,  satellite  carriers  and  television 
broadcasters  would  be  affected  by 
whatever  rules  are  adopted, 

19.  Written  public  comments  are 
requested  on  the  IFRA,  set  out  in  full  in 
the  Commission's  complete  decision 
These  comments  are  to  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Regulatory 
Flexibility  Analysis.  The  Secretary  shull 
send  a  copy  of  this  Notice,  including  the 
IFRA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 


Flexibility  Act  (Pub.  L  No.  96-354.  94 
Stat.  IIM.  5  use  601,  et  seq..  (1981)). 
20.  Authority  for  this  proposed  rule 
making  is  contained  in  sections  4(i).  303. 
308(b),  309(g),  319.  403  and  712  of  the 
Communications  Act  of  1934.  as 
amended. 

t'cdernl  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  noc  R9-108-5.-  Filed  5-*-«;  d:45  am) 
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47  CFR  Pari  73 

I  MM  Docket  No  8»-96,  RM-66S6I 

Radio  Broadcasting  Services; 
Harrisonville  and  Carrollton.  MO  and 
Girard,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KCFX 
Radio.  Inc..  proposing  the  substitution  of 
F'M  Channel  2fi(,Cl  for  Channel  264C  at 
Harrisonville,  Missouri,  and 
modificatum  of  the  license  for  Station 
KCFX  [VM]  to  specify  Channel  266C1. 
The  coordinates  for  Channel  266C1  are 
39-00-5"  and  94-30-24  To  accommodate 
the  substitution  at  Harrisonville,  it 
would  be  necessary  to  substitute  FM 
Channel  256A  for  Channel  266A  at 
Gira.'-d.  Kansas.  Station  KYiK;.  The 
coordinates  for  Channel  2.5f).'\  at  Girard 
are  37-29-02  and  94-50-08.  Lowell 
Communications,  I..P..  licensee  of 
Station  KYPG.  has  filed  a  statement 
consenting  to  the  channel  substitution. 
This  document  also  requests  comments 
on  the  substitution  of  Channel  264C1  for 
Channel  266C  at  Carrollton.  Missouri. 
and  modification  of  ihe  license  for 
Station  KMZU  to  specify  Channel  2Jb4CA. 
Kanza.  Inc.,  licensee  of  the  Carrollton 
Station,  has  filed  a  statement  consenting 
to  the  channel  substitution.  The 
coordinates  for  Channel  264C1  at 
Carrollton  are  39-22-05  and  93-29-40. 
DATES:  Comments  must  be  filed  on  or 
before  June  23. 1989.  and  reply 
comments  on  or  before  July  10. 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  Li 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Martin  R.  Leader,  John  j. 
McVeigh.  Fisher.  Way  land.  Cooper  & 
Leader.  1255-23rd  Steet,  NW..  Suite  800. 
Washington,  DC  20037  (Counsel  for  the 
petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 

B.ireioi  1202)  634-6530 

SUPPLEMENTARY  INFORMATION    This  IS  a 

summary  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-96.  adopted  April  19. 1989.  and 
released  May  1. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  nnl  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  Kensinger, 

Chief.  Allocations  Branch.  Policy  andftulet 
Division.  Mass  Media  Bureau. 
(FR  Doc.  8&-10644  Filed  5-4-89:  8:45  am| 
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47  CFR  Part  7  3 

|MM  Docket  No   B'^9*)   «W,  b5691 

Radio  Broadcasting  Services; 
Churchville  and  Lur.-3v   VA 

AGENCY:  Federal  Uommunications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
coniments  on  a  petition  by  Peter  W. 
Lechman,  permittee  for  Channel  294A  at 
Churchville.  Virginia,  proposing  the 
substitution  of  Channel  292B1  for 
Channel  294A  ahd  modification  of  his 
construction  permit  to  specify  the  higher 
class  channel.  In  order  to  accomplish 
the  Churchville  substitution  and  provide 
that  communilv  with  its  first  wide 


BEST  COPY  AVAILABLE 
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coverage  area  FM  service,  the 

substitution  of  Channel  289A  for 
Channel  292A  (Station  WLCC(FM)t  ai 


47  CFR  Pert  73 


I  MM  Docket  Ho.  89-94.  RM-6S31 1 


See  47  CFR  1.1240(b)  for  rales  governing 
permissible  ex  parte  contacts. 
For  Lnformation  regarding  proper  filing 
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Enforcement  Arlington  Square  Building, 
Room  520.  4401  North  Fairfax  Drive, 
Arlington.  Virginia,  between  the  hours 
of  8:00  a.m.  and  4:00  p.m. 


CITES  m  1985.  the  Secretariat  was 
authorized  to  establish  the  Ivory  Control 
System  (Resolution  Conf.  5.12).  These 
procedures  suggest  steps  that  party 


The  provisions  of  the  African 
Elephant  Conservation  Act.  16  U.S.C. 
4201  et  seq.,  went  into  effect  on  October 
7, 1988.  The  Service  believes  that  the 
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(.overage  area  FM  service,  the 

substitution  of  Channel  289A  for 
Channel  292A  (Station  WLCC(FM)t  J' 
l.uray.  Virginia  is  required.  The 
coordinates  for  Channel  292B1  at 
Chiirchv\lle  are  3ft-(»-52  and  7^-08-24. 
vvhich  IS  the  ex:,s!irs4  constnict'on  perniit 
site 

DATES:  Comnienis  musl  b*"  f:i>;d  on  ii.- 
tfforp  June  2  i,;<Jrt9.  and  reply  comments 

on  or  before  juiv  10  1^89. 

ADDRESS:  [-"eJsr-ii  Communications 
Commission.  Wash;r.ston.  DC  20554  In 
a.idition  to  fwUig  comments  with  the 
ICC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  fellows:  Jeffrey  D. 
Southmayd,  Southmayd  PnweU  A 
Taylor.  1764  Church  Street,  NW.. 
Washington,  DC  20036  (Counsel  for 
petitioner! 

FOK  FVWTMER  INf  OflMATlON  CONTACT: 

V  itriCM  Ri!  w!:nss,  (202)  0  i4-n' ji) 

SUPPLEMENTARY  INfORMATlON:  This  is  a 

s  .:rr.mary  of  the  Cijmm:ssi,.,n  s  Notice  of 
P-nposf'd  Rule  .Vlak.'v.  M.M  Docket  No. 
8  ^-95.  adopted  .April  19   'rMi^  ir.d 
released  Ma>  1,  1969.  The  fj.i  ;e.xt  of 
'.'-.'.s  Commission  decision  is  available 
f  r  inspection  and  copying  during 
p.  -rmal  bu.sint'ss  hou.'s  iti  the  FCC 
Dockets  Branch  JRoom  2301.  1919  M 
Street,  ,\\V..  Wasmngton,  DC.  The 
complete  text  of  this  decision  may  also 
bo  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1  415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  Broadcasting 
FtdiT'il  C  T.:"  .1    .itions  Commission. 
Karl  A.  Kensuij^er, 

Chief.  Allocations  Branch,  Policy  and  Utiles 
Diviaion,  Mass  Media  Bureau. 
[PR  Doc.  89-10«42  Filed  5-4-a9;  ft45  amj 
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47  CFR  Pert  73 

I  MM  Docket  No.  89-94.  RM-M31 1 

Radio  Broadcasting  Services;  Huron, 

SD 

agency:  Federal  Communications 

(.'-;m  mission. 

action:  I>roposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Dakota 
Broadcasting,  Inc.  proposing  th" 
substitution  of  Channel  256C1  for 
Channel  221A  at  Huron,  South  Dakota, 
and  the  modification  of  its  Hcense  for 
Station  KURO-FM  to  specify  operation 
on  the  higher  powered  channel.  Channel 
256C1  can  be  allotted  to  Huron  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the 
station's  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-20-46  and  West  Longitude 
9>^12-34. 

DATES:  Comments  must  be  filed  on  or 
before  June  23, 1989,  and  reply 
comments  on  or  before  July  10, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ross  A.  Johnson,  Vice 
President,  Dakota  Broadcasting,  Inc.,  50 
Broadway,  P.O.  Box  8310,  Fargo.  North 
Dakota  58109-8310  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT; 
Leslie  K..  Shdp;ru,  .Mass  Media  Buroaj. 
(202)  634-6530. 

SUPPtEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Lommi.ss; m's  Notice  of 
Proposed  Rule  Making,  M.M  Docket  No. 
89-94,  adopted  April  19, 1989.  and 
released  May  1, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  .M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1240(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  Lnformation  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chie''.  Al/ocanons  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc  89-10843  Filed  5-^»-88;  8:4.';  .Hm) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  14  and  17 

Importation,  Exportation,  and 
Transportation  of  Wildlife;  Special 
Rules  for  Import  and  Export  of  African 
Elephant  Ivory 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Fish  and  Wildhfe  Service 

(Service)  proposes  to  amend  its 
regulations  and  special  rules  governing 
the  import  and  export  of  African 
elephant  ivory.  The  African  Elephant 
Conservation  Act  of  1988  (hereafter  the 
Act),  enacted  on  October  7,  1988, 
sisnificiiiitly  restricts  the  import  and 
export  of  African  elephant  ivory  and 
dictates  substantial  changes  to  the 
pxistmg  special  rules. 

Under  the  proposed  rule,  the  Service 
would  review  the  elephant  conservation 
programs  of  African  countries  having 
Wild  elephant  populations  (ivory 
producing  countries)  to  determine 
whether  or  not  each  country  meets 
certain  criteria.  The  Service  would 
impose  moratoria  on  imports  of  African 
elephant  i\ory  from  ivory  producing 
CDuntrie<!  and  countries  that  import  and 
export  elephant  ivory  (intermediary 
countries)  which  fail  to  meet  certain 
standards  of  elephant  conservation,  as 
defined  in  the  Act.  In  accordance  with 
the  Act.  the  proposed  rule  also 
delineates  permissible  foreign  commerce 
m  raw  and  worked  ivory. 

DATES:  Comments  must  be  submitted  on 

nr  before  (uly  5.  1989. 

ADDRESSES:  Comments  and  materials 

concerning  this  proposal  should  be  sent 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  3247,  Arlington, 
Virginia  22203.  Comments  and  materials 
may  be  hand-delivered  to  the  U.S.  Fish 
and  Wildlife  Service,  Division  of  Law 


Enforcement  Arlington  Square  Building, 
Room  520,  4401  North  Fairfax  Drive, 
Arlington,  Virginia,  between  the  hours 
of  8:00  a.m.  and  4:00  p.m 
FOR  FURTHER  INFORMATION  CONTACT: 
Senior  Special  Agent  Michael  Sutton  at 
the  above  address  ((703)  358-1949  or 
FTS  921-1949). 
SUPPliMENTARV  INFORMATION: 

Background 

The  African  elephant  [Loxdonta 
afncana]  was  listed  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973  on  May  12,  1978  (43  FR 
2G504).  Under  the  authonty  of  section 
4{d)  of  the  Endangered  Species  Act,  the 
Service  concurrently  promulgated 
special  rules  for  the  import  and  export 
of  raw  and  worked  ivory,  50  CFR 
17.40(e),  These  rules  were  amended  on 
July  20,  1982  (47  FR  31384).  The  African 
elephant  was  also  listed  on  Appendix  II 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  an  Flora  (CITES)  on  February  4. 
1977. 

Despite  this  legal  protection,  poaching 
of  elephants  in  Africa  and  worldwide 
illegal  trade  in  African  elephant  ivory 
have  continued  at  an  alarming  rate. 
Experts  now  consider  the  unlawful 
killing  of  African  elephants  fur  ivory  the 
primary  factor  in  the  recent  troubling 
decline  of  this  species  in  the  wild.  For 
example,  scientists  wo-f-king  under  the 
auspices  of  the  United  .Nations 
Environment  Programme,  the  Serengi;ti 
Wildlife  Research  Institute,  and  the 
World  Wildlife  Fund  (WWF)  found  'hat 
elephant  populations  in  Eas*  Africa 
(Kenya.  Uganda,  and  Tanzania)  have 
declined  betwen  49%  and  92%  since  1973 
as  a  result  of  poaching  for  ivory. 
Regional  trends  in  elephant  numbers 
range  from  -18%  per  year  in  the  northern 
African  savanna  and  -8%  per  annum  in 
East  Africa,  to  near  stability  in  the 
protected  areas  of  southern  Africa.  The 
consensus  is  that  .African  elephant 
populations  throughout  the  continent 
cannot  sustain  present  levels  of  decline 
without  becoming  endangered. 

Since  1977.  when  the  African  elephant 
was  added  to  Appendix  11  of  CITES,  the 
parties  have  become  increasingly 
concerned  over  the  accelerating  decline 
of  the  species.  This  concern  has  been 
reflected  in  a  "".umber  of  resolutions 
regarding  the  ivory  trade  at  the  biennial 
conferences  of  the  parties  in  1981,  1985, 
and  iridr.  In  1981,  at  the  3rd  Conference 
of  the  parties.  ResoluMoii  Conf.  3.12 
recommended  that  parties  impose 
several  measures  which  more  strictly 
controlled  the  trade  in  African  elephant 
ivory  than  did  the  Convention  alone.  At 
the  5th  Conference  of  the  parties  to 


CITES  m  1985,  the  Secretariat  was 
authorized  to  establish  the  Ivory  Control 
System  (Resolution  Conf.  5.12).  These 
procedures  suggest  steps  that  party 
nations  should  take  to  strictly  control 
the  import,  export,  and  re-export  of  raw 
and  worked  ivory-.  The  procedures  were 
also  designed  to  maximize  the  fiow  of 
data  on  international  commerce  in 
African  elephant  ivory  to  and  from  the 
Secretariat,  which  acts  as  a  central 
clearinghouse  of  information  on  the 
ivory  trade.  It  is  the  responsibility  of 
individual  party  countries,  such  as  the 
United  States,  to  effectively  control  the 
ivory  trade  within  their  respective 
jurisdictions. 

The  United  States  is  a  major 
consumer  of  African  elephant  ivory, 
especially  worked  ivory,  according  to 
recent  statistics  compiled  by  the  Service 
and  WWF.  Although  relatively  small 
amounts  of  raw  ivory  enter  the  United 
States  each  year  (mostly  hunting 
trophies),  approximately  73  metric  tons 
(18-33  miihon  dollars  worth)  of  worked 
ivory  is  imported,  largely  in  the  form  of 
carved  tusks  and  jewelry,  WWF 
estimates  that  the  United  States 
accounts  for  aobut  one-third  of  the 
reported  world  trade  in  worked  ivory, 
and  10-12%  of  the  total  annual  exports 
of  ivory  from  Africa.  Approximately  65''1 
of  the  worked  ivory  is  imported  from 
Hong  Kong,  and  the  United  States 
receives  about  32%  of  Hong  Kong's  total 
exports  of  worked  ivory,  according  to 
estimates  by  WWF-Hong  Kong, 

It  is  difficult  for  the  United  Slates  to 
determine  independently  whether 
worked  ivory  presented  for  impact 
clearance  came  originally  from  a  legal 
source  or  whether  it  was  from  poached 
elephants.  Therefore,  it  has  been 
necessary  to  rely  on  other  countries' 
control  procedures  and  enforcement 
programs  to  ensure  the  legality  of  ivory 
in  commerce.  In  the  past,  the  CFTES 
parties  generally  agreed  that  if  trade  in 
raw  ivory  could  be  controlled,  it  would 
not  be  necessary  to  impose  additional 
controls  on  worked  ivory.  However,  the 
African  Elephant  and  Rhino  Specialist 
Group  of  the  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  (lUCN)  Species  Survival 
Commission  estimates  that  most  raw 
ivory  now  originates  from  poached 
elephants,  and  that  the  number  of  tusks 
taken  from  the  wild  in  1988  exceeded 
what  the  African  countries  declared 
acceptable  for  export  under  the  CITES 
Ivory  Control  System,  notwithstanding 
the  ivory  stocks  on  hand  in  some  of 
these  countries.  Given  the  difficulties  in 
controlling  the  international  trade  in 
raw  ivory,  it  has  become  necessary  to 
levy  additional  domestic  controls  on 
imports  of  worked  ivory. 


The  provisions  of  the  African 
Elephant  Conservation  Act,  16  U.S.C. 
4201  et  seq..  went  into  effect  on  October 
7, 1988.  The  Service  believes  that  the 
Act  and  the  proposed  rule  will 
implement  and  strengthen  the  CITES 
Ivory  Control  System  in  the  United 
States  and  overseas,  and  will  help  to 
reduce  the  extent  of  the  illegal  ivory 
trade  and  its  impact  on  African 
elephants  in  the  wild.  It  is  the  intent  of 
the  Service  in  this  rulemaking  to  further 
implement  the  Act  in  a  manner  which 
facilitates  the  preservation  of  the 
African  elephant.  This  proposal  does 
not,  however,  serve  to  delay  the 
effectiveness  of  the  Act  itself,  which 
was  implemented  by  the  Service  on  the 
date  of  enactment. 

The  Service  also  notes  that  section 
2302  of  the  Act  provides  explicitly  that 
the  Act  does  not  affect  the  authority  of 
the  Secretary  under  the  Endangered 
Species  Act.  The  Service  intends  the 
proposed  rule  to  satisfy  section  4(d)  of 
the  Endangered  Species  Act,  16  U.S.C. 
1533(d),  which  requires  that  special  rules 
for  threatened  species  be  "necessa.y 
and  advisable  to  provide  for  the 
conservation  of  such  species  ".  However, 
the  service  is  currently  reviewing  a 
petition  to  reclassify  the  African 
elephant  from  threatened  to  endangered 
under  the  Endangered  Species  Acl. 
Therefore,  the  Service  advises  that 
based  on  the  results  of  that  review  and 
the  comments  and  additional 
information  received  during  the  public 
comment  period,  the  special  rules  may 
be  revised  to  preclude  the  importation  of 
raw  and/or  worked  ivory  from  any  or  all 
countries. 

Moratoria  on  Ivory-  Imports 

Congress  has  found  that  a  limited  and 
carefully  controlled  amount  of  trade  in 
African  elephant  ivory  has  the  potential 
to  benefit  elephant  populations  by 
making  their  conservation  of  economic 
value  to  ivory  producing  countries.  The 
sale  of  ivory  from  elephants  thai  die 
naturally  or  are  killed  as  part  of 
necessary  wildlife  management 
operations,  together  with  legal  sport 
hunting,  mey  stimulate  revenues  for 
elephant  conservation  programs  in 
Africa. 

Although  Congress  did  not  impose  a 
total  moratorium  on  commerce  in 
African  elephant  ivory,  the  United 
States  must  be  able  to  eliminate  the 
importation  of  ivory  coming  from  or 
through  countries  known  to  serve  as 
entrepots  for  th'     legal  trade.  That  Acl 
and  the  proposed  rule  set  up  a  specific 
procedure  whereby  the  Service  will 
review  the  elephant  conservation 
programs  of  ivory  producing  countries  to 
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determine  if  these  programs  are 
adequate  under  a  set  of  criteria 
established  by  section  2201  of  the  Act. 
In  conducting  this  review-  and  making 


imports  would  not  be  based  solely  on 
trade  in  legitimately  confiscated  ivory 
which  has  been  exported  from  the 
country  of  seizure  in  accordance  with 


Japan,  and  Singapore,  since  they  have 
no  wild  elephants.  However,  since  most 
raw  ivory  imports  are  spo."t-hunted 
trophies,  this  should  not  significantly 
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import  of  raw  ivory  from,  non  producing 
countries.  Worked  ivory  could  still  be 
exported  under  a  permit  issued  by  the 

Qfi  rx■^  r>o'  e    Offi/^£i    r»f  V  f  i-n  t  .in  rr-i  i-i  t-t  t 


Regulation  Promulgation 

For  the  reasons  set  forth  in  the 
preamble.  Part  14,  Subchapter  B  or 


offspring,  ivory,  and  all  other  parts  and 
derivates  are  also  subject  to  Parts  14 
and  23  of  this  subchapter. 
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de'LTTiir.e  if  these  programs  are 
adequate  under  a  set  of  criteria 
established  by  section  2201  of  the  Act. 
In  conducting  this  review  and  mal<ing 
determinations,  the  Service  may  consult 
with  the  countries  involved,  the  CITES 
Secretariat,  nnd  others  having  expertise 
on  the  African  elephant,  as  appropriate 

Under  the  proposed  rule  and  section 
2202  of  the  Act,  the  Service  will 
establish  moratoria  on  the  importation 
of  ivory  from  specific  ivory  production 
countries  which  do  not  meet  all  the 
criteria  set  forth  in  section  2201  of  the 
Act.  Similarly,  moratoria  will  be 
established  on  the  importation  of  ivory 
from  intermediary  countries  that  fall 
into  any  of  the  categories  set  forth  in 
section  2202(b)  of  the  Act.  On  December 
2".  1988,  acting  in  accordance  with 
section  2202  of  the  Act.  the  Service 
imposed  such  moratoria  on  all  countries 
which  a'-e  not  parties  to  CITES  (53  FR 
52242) 

Consistent  with  section  2202(c)  of  the 
AcA.  the  proposed  rule  provides  for  the 
suspension  of  a  moratorium  on  ivory 
imports  from  a  particular  countrj'  if  the 
Service  determines,  after  notice  and  an 
opport  inity  for  public  comment,  that  the 
reasons  for  establishing  the  moratorium 
no  lonaer  exist. 

Sport  Hunted  Trophies 

Congress  speritlcally  addressed  the 
importation  of  sport  hunted  elephant 
trophies  containing  ivory  in  section 
2202(e)  of  the  Act. 

Under  this  section  and  the  proposed 
rule,  individuals  may  import  frophy 
ivory  that  has  been  legally  taken  in  an 
ivory  producing  country  for  which  notice 
has  been  published  in  the  Federal 
Register  of  the  establishment  of  an 
export  quota  under  the  CITES  lvor\ 
Control  System  for  the  year  of  export. 
The  count!7  does  not  necessarily  have 
to  be  a  party  to  CITES.  Upon 
notification  by  the  CITES  Secretariat. 
the  Service  will  promptly  publish  a 
notice  in  the  Federal  Register 
announcing  the  estabiish.ment  of  annual 
ivory  export  quotas. 

Under  the  .\ct,  moratoria  will  not  be 
i.mposed  that  would  prohibit  the  import 
into  the  United  States  of  trophy  ivory 
that  was  legally  taken  in  an  ivory 
producing  country  which  as  submitted  a 
quota  to  the  CITES  Secretariat. 

Confiscated  Ivory 

In  section  2202(f)  of  the  Act,  Congress 

specifically  provided  for  the  importation 
of  ivory  originating  in  unlawfully  taken 
stocks  which  have  been  seized  by  ivory 
producing  or  intermediary  countries  and 
legally  disposed  of  pursuant  to  the 
CITES  Ivory  Control  System.  The 
establishment  of  a  moratorium  on  ivory 


imports  would  not  be  based  solely  on 
trade  in  legitimately  confiscated  ivory 
which  has  been  exported  from  the 
country  of  seizure  in  accordance  with 
the  CITES  Ivory  Control  System. 
However,  these  provisions  would  not 
apply  if  the  proceeds  from  the  sale  of 
such  confiscated  ivory  were  used  for 
any  purpose  other  than  to  enhance 
wildlife  conservation  programs  or  the 
conservation  purposes  of  CITES.  It  is  the 
express  intent  of  Congress  that 
confiscated  ivory  be  disposed  of  in  an 
open  and  public  manner  that  includes 
safeguards  to  prevent  persons  involved 
in  elephant  poaching  and  the  illegal 
trade  in  ivory  from  acquiring  confiscated 
ivory  at  auction  or  receiving  any  of  the 
proceeds  from  its  sale.  Congress  also 
directed  the  Service  to  use  all 
authorized  means  to  collect  sufficient 
information  to  verify  the  terms  and 
conditions  under  which  each  sale  of 
confiscated  ivory  takes  place  and  the 
manner  in  which  the  proceeds  are 
allocated,  prior  to  sanctioning  the 
importation  of  ivory  sterruning  from  such 
a  sale. 

Ray  Ivory  Imports 

The  Act  and  the  proposed  rule 
significantly  restrict  commerce  in  raw 
African  elephant  ivory.  Under  current 
regulations  (50  CFR  17.40(e)),  raw  ivory 
could  have  been  imported  if  it: 

1.  Was  from  an  elephant  taken  in  a 
country  that  at  the  time  of  importation  is 
a  party  to  CITES; 

2.  Was  imported  from  a  country  that  is 
a  party  to  CITES; 

3.  Was  accompanied  by  proper  CITES 
export  permits  and  documentation 
under  50  CFR  23  which  cleariy  show  the 
country  of  origin  of  the  ivory:  and 

4.  Was  properly  marked,  if  feasible. 
The  Act  (section  2203)  and  the 

proposed  rule  allow  raw  ivory  to  be 
imported  only: 

1.  From  an  ivory  producing  country 
which  is  not  subject  to  an  ivory  import 
moratorium  at  the  time  of  exportation; 
and 

2.  If  it  was  exported  in  compliance 
with  the  laws  of  the  ivory  producing 
country  and  accompanied  by  permits 
issued  in  accordance  with  the  CITES 
Ivory  Control  System  and  50  CFR  Part 
23. 

The  major  effect  of  the  Act  and  the 
proposed  rule  is  that  commercial 
shipments  of  raw  ivory  may  only  be 
imported  from  countries  that  have  wild 
elephant  populations,  are  parties  to 
CITES,  have  submitted  ivory  export 
quotas  to  the  CITES  Secretariat,  and  are 
not  subject  to  an  ivory  import 
moratorium.  This  precludes,  for 
example,  the  importation  of  raw  ivory 
from  countries  such  as  Hong  Kong, 


Japan,  and  Singapore,  since  they  have 
no  wild  elephants.  However,  since  most 
raw  ivory  imports  are  sport-hunted 
trophies,  this  should  not  significantly 
restrict  legitimate  importers.  The 
proposed  rule  would  also  make  it  much 
easier  for  Service  law  enforcement 
personnel  to  determine  the  legality  of 
raw  ivoi7  shipments. 

Worked  Ivory  Imports 

Current  regulations  allowed  the 
import  of  worked  ivory  if  iti 

1.  Was  imported  from  a  country  which 
is  a  party  to  CITES:  and 

2.  Was  accompanied  by  a  valid  CITES 
export  permit  or  re-export  certificate 
indicating  the  country  of  origin  (per  50 
CFR  23). 

Under  the  new  system  established  by 
the  Act  and  the  proposed  rule,  worked 
ivory  may  imported  onlyi 

1.  From  an  ivory  producing  or 
intermediary  country  which  is  not 
subject  to  an  ivory  import  mor.Ttorium  at 
the  tim.e  of  exportation;  and 

2.  If  it  is  accompanied  by  a  valid 
CITES  export  permit  or  re-export 
certificate,  except  for  worked  ivory 
imported  as  personal  personal  effects. 

Countries  exporting  worked  ivoiy  are 
required  to  certify  that  the  worked  ivory 
was  derived  from  a  legal  source  by 
issuing  a  CITES  export  permit  or  re- 
export certificate.  No  worked  ivorj'  may 
imported  that  is  from  a  country  on 
whiiih  an  ivory  import  moratorium  has 
been  imposed.  In  addition  to  the  import 
restrictions  established  by  these 
provisions,  any  worked  ivory  that  was 
derived  from  raw  ivory  which  was  taken 
or  exported  in  violation  of  the  laws  of  a 
producing  country  would  be  subject  to 
seizure  under  the  Lacey  .Act,  16  l!.S.C. 
3372(a)(2)(A),  whether  or  not  a  CITES 
permit  has  been  issued  for  the  export  of 
that  ivory 

Exports 

Under  current  regulations,  raw  ivory 
could  have  been  exported  from  the 
United  States  under  a  permit  if  the  ivory 
was  properly  marked,  where  feasible. 
1  he  Act  now  prohibits  all  exports  of  raw 
ivory  from  the  United  States,  and  this  is 
reflected  in  the  proposed  rule 
Historically,  very  little  raw  ivory  has 
been  exported  from  the  United  States, 
and  Congress  apparently  determined 
that  it  would  not  be  cost-effective  to 
expend  the  resources  necessary  to  bring 
the  United  States  into  compliance  with 
the  CITES  Ivory  Control  System 
regarding  the  export  of  raw  ivorj'. 
Moreover,  it  would  be  inconsistent  for 
the  United  States,  which  is  not  an  ivory 
producing  country,  to  allow  the  export 
of  raw  ivory,  when  the  Act  prohibits  the 


import  of  raw  ivory  from,  non  producing 
countries.  Worked  ivory  could  still  be 
exported  under  a  permit  issued  by  the 
Service's  Office  of  Management 
Authority  m  accordance  with  50  CFR  23. 

Licensing  Requirement 

Section  2301  of  the  Act  provides  that 

It  is  unlawful  for  any  person,  without 
first  having  obtained  the  permission  of 
the  Secretary  of  the  Interior,  to 
commercially  import  or  export  African 
elephant  ivory.  Accordingly,  the 
proposed  rule  requires  that  all  persons 
who  are  engaged  in  the  business  of 
importing  or  exporting  elephant  ivory  be 
licensed  by  the  Service  as  provided  in  50 
CFR  14  91.  regardless  of  the  amount  or 
value  of  their  annual  trade. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a  major 
rule  under  Executive  Order  1Z291  and 
certifies  that  this  proposed  ruie  v^■iil  not  ha\  e 
a  significant  effect  on  a  substantial  nuiTiHe"-  of 
snail  entities  under  the  Regulatory  Flexibiiity 
Act  (5  U  S.C.  601  el  st-q  J.  The  information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S  C.  3501  et 
seq..  and  assigned  clearance  number  lOlJ*- 
0022.  There  are  no  new  information  collection 
requirements  contained  in  this  dorumeni  thai 
require  Office  of  Management  and  Budg^'t 
clearance.  In  accordance  with  Executne 
Order  No.  12630,  the  Service  has  detenrurifd 
that  the  proposed  rule  has  no  potential 
takings  implications  for  private  property  as 
defined  in  the  Executive  Order. 

An  environmental  assessment  on  the  iis'inp 
of  the  Afncan  elelphant  as  a  threatened 
species  and  the  promulgation  of  special  rules 
was  prepared  by  the  Service  in  1978  The 
assessment  was  the  basis  for  a  decision  that 
the  listing  and  the  special  rules  v^ere  not 
rr.ajor  federal  actions  which  would 
significandy  affect  the  human  environm.ent 
vMthin  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969.  Tnis 
document  is  considered  an  arr.endmeni  !o  an 
approved  action  having  no  potential  for 
causing  substantia!  environmental  impact, 
and  thus  qualifies  as  a  categorical  exclusion 
from  National  Environmental  Policy  Act 
requirements  under  516  DM  b.  .\ppendix  1, 
Section  1.4(A)(1). 

.Author 

The  principal  author  of  this  proposed 
rule  is  Senior  Special  Agent  Michael 
Sutton,  Division  of  Law  Enforcement 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC. 

List  of  Subjects 

50  CFR  Part  14 

Exports.  Fish,  l.mports.  Labeling, 
Reporting  and  recordkeeping 
requirements,  Transportation,  Wildlife. 

50  CFn  Part  17 

Endangered  and  threatened  wildlife, 

Fish,  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 

For  the  reasons  set  forth  in  the 
preamble.  Part  14,  Subchaf  ter  B  or 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  U— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1.  The  auihonty  citation  for  Part  14  is 
revised  to  read  as  foliowsi 

Authority:  18  U.S.C.  42: 16  U.S.C.  3371-3378i 
16  U  S.C.  1538{dHn;  16  U.S.C.  1382: 16  U.S.C. 
704,  712;  31  U.S.C.  463(a):  16  U.S.C.  4201-4245. 
unless  otherwise  noted. 

2.  Section  14.91  is  amended  by  adding 
paragraph  (c)(7)  to  read  as  follows: 

§  14.91     License  requ'renD«nl 

(c)  *  *  * 

(7)  .Any  person  who  engages  in  the 
business  of  importing  or  exporting 
African  elephant  ivory. 

3.  Section  14.92  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  14,92    EKCeptions  to  Mcertse  r-:ourrem°r-t. 

(b)*  •  * 

(6)  Any  person  if  the  value  (as 
declared  or.  the  Declaration  for 
Im.portation  of  Fish  or  Wildlife  (Form  3- 
1""))  of  Lhe  wildlife  that  person  imports 
and  exports  during  a  year  totals  less 
than  525,000:  Provided,  this  paragraph 
shall  not  apply  to  persons  engaged  in 
the  business  of  importing  or  exporting 
.African  elephant  ivory 

PA^T  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Auti»ority:  16  U.S.C  1531-1543;  16  U.S.C. 

4201-4245. 

§17.3    1  Amended) 

2.  Section  17.3  is  amended  to  add  a 
new  definition  in  alphabetical  order  as 
follows: 

"CITES"  means  the  same  as 
"Convention". 

§17.40    i  Amended  j 

3.  Section  17.40(e)  is  revised  to  read  as 
follows: 

*         •         •         •         * 

(e)  African  elephant  (Loxodonta 
africana) — (1)  Scope.  The  regulations  of 
this  paragraph  (e)  apply  only  to  the 
import  and  export  of  raw  and  worked 
African  elephant  ivory.  However,  the 
import  and  export  of  African  elephants, 
including  live  and  dead  animals. 


offspring,  ivory,  and  all  other  parts  and 
derivates  are  also  subject  to  Parts  14 
and  23  of  this  subchapter. 

(2)  Definitions.  For  purposes  of  this 
paragraph  (e): 

■QTES  Ivory  Control  System"  means 
the  ivory  quota  and  marking  system 
establishes  by  CITES  to  curtail  illegal 
trade  in  African  elephant  ivory, 
specifically,  the  procedures  established 
in  the-Resolutions  designated  Conf  3.12. 
5.12,  and  6.12  through  6.16  adopted  by 
the  3rd,  5th,  and  6th  Conferences  of  the 
parties  to  the  Convention.  Copies  may 
be  obtained  from  the  CITES  Secretariat, 
6  Rue  du  Maupas,  Case  Postale  78,  CH- 
1000  Lausanne  9,  Switzerland.  Copies 
may  also  be  obtained  by  writing  the 
Director,  U.S.  Fish  and  Wildlife  Service. 
Office  of  Management  Authority. 
Washington.  DC  20240. 

"Intermediary  country"  means  a 
country  that  exports  raw  or  worked 
ivory  that  does  not  originate  in  that 
country. 

"Ivory  producing  country"  means  any 
African  country  within  which  is  located 
any  part  of  the  range  of  a  population  of 
African  elephants. 

"Ivory  quota"  means  a  quota 
submitted  by  an  ivory  producing  country 
to  the  CITES  Secretariat  in  accordance 
with  the  CITES  Ivory  Control  System. 

"Personal  effects"  means  articles 
which  are  not  intended  for  sale  and  are 
part  of  a  shipment  of  the  household 
effects  of  a  person  who  is  moving  his  or 
her  residence  to  or  from  the  United 
States,  or  are  included  in  personal 
accompanying  baggage. 

"Raw  ivory"  means  any  African 
elephant  tusk,  and  any  piece  thereof,  the 
surface  of  which,  polished  or 
unpolished,  is  unaltered  or  minimally 
carved. 

"United  States"  means  the  50  States, 
the  District  of  Columbia.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Commonwealth  of  Puerto 
Rico,  and  the  territories  and  possessions 
of  the  United  States. 

"Worked  ivory"  means  any  African 
elephant  tusk,  and  any  piece  thereof, 
which  is  not  raw  ivor>'. 

(3)  Ivory  Import  Moratoria.  The 
Director  may,  in  accordance  with  this 
paragraph,  establish  or  remove  a 
moratorium  on  the  import  of  raw  and 
worked  ivory  from  any  country.  In 
determining  whether  or  not  to  impose  or 
remove  a  moratorium  on  ivory  imports, 
the  Director  may  consult  with  the 
country  involved,  the  African  Elephant 
and  Rhino  Specialist  Group  of  the 
International  Union  for  the 
Conservation  of  Nature.  Species 
Survival  Commission,  the  CITES 
Secretariat,  the  CITES  African  Elephant 
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W.-irking  Group,  and  other  individuals 
and  organizations  having  expertise 
regarding  'he  .African  elephant. 


/ n I /-«-- 


With  regard  to  any  ivory  producing 
country  for  which  the  Director  has 
insufficient  information  to  make  a 


petition  is  received  that  contains 
evidence  which  would  sustain  the 
immediate  establishment  of  a 
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(i)  It  is  imported  directly  from  a 
country  which  is  not  subject  to  iin  ivory 
import  moratorium;  and 
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W  irking  Gr-jup  ar.i  orher  individuals 
and  organizdtions  hdMng  expertise 
regarding  the  African  elephant. 

I:)  /•.'iiry  Producing  Countries — (A) 
/? '    ^'-A  .::  J  Determination.  The  DiTecXor 
w   I  revew  the  elephant  conservation 
pr(j«rcim  of  each  i\ ory  producing  country 
dnd.  not  later  than  Octobers,  1988,  will 
issue  and  publish  in  the  Federal  Register 
a  determination  of  whether  or  not  th.e 
country  meets  the  following  criteria: 

'• !]  The  country  is  a  party  to  CFTFS 
and  adher'-^s  'o  the  CITES  hory  Control 
S>'s'em 

(_'')  The  coL.nfry  s  eiephant 
conservation  prosr  im  is  based  on  the 
best  available  information,  and  the 
coun'ry  is  making  expeditious  progress 
m  compiling  information  on  the 
following  factors 

'.'1  The  amount  of  available  elephant 
nabitdt.  Its  condition  and  carrying 
capacit\', 

!//]  The  population  status  of  elephants 
•n  the  country,  including  trends  and 
population  estimates; 

I  '1  The  annual  reproduction  and 
m.')r*ality  of  elephants  in  the  country. 
;n';!'i,dins  inf'irm.afion  on  the  total 
harvest  of  the  spfiiHs  and  the 
distribution  of  tne  ndr\->-' 

(,'v)  The  current  whd^ife  rr.rir;d;.!ement 
programs  applied  to  eiephan's:  and 

(v  i  The  effects,  if  any,  of  adjacent 
rountries  elephant  conservation 
programs  on  resident  elephant 
popuid'ions 

\J]  The  tdMn)j  of  elephants  in  the 
country  is  effM(/;vfly  controlled  and 
monitored. 

l4]  The  country's  ivory  export  quota  is 
d'^t'Tm.ined  on  the  basis  of  mformu'inn 
referred  to  in  paragraph  (2)  above  and 
reflects  the  amount  of  ivory  which  is 
confiscated  or  consumed  domestically 
by  the  country. 

(5)  The  country  has  not  authorized  or 
allowed  the  export  of  amounts  of  raw 
ivory  which  exceed  its  ivory  quota 
under  the  CITES  Ivory  Control  System. 

(B)  Delay  in  issuing  determination.  If 
the  Direc'or  finds,  on  or  before  October 
9,  1989   'ha'  '^pre  i*.  'nsuffiLient 
.nformation  upon  w^i:  n  to  make  th'.' 
determinatMn  ur:is'r  pdragraph  ',.\].  the 
Director  may  doiay  issuing  the 
dc'ermination  until  no  later  than 
December  31,  1989  The  Director  will 
issue  and  publish  m  the  Federal  Res;ister 
at  the  time  of  the  finding  a  s'.iVmen* 
explaining  the  reasons  for  a.-y  such 
delay. 

(C)  Estohlishment  of  moratoria.  The 
Director  shall  establish  a  moratorium  on 
the  importd'ion  of  raw  and  worked  ivory 
from  an  '\-):\,  producing  country 
immedia'ei;,  upon  making  a 
determination  that  the  country  does  not 
meet  all  the  criteria  set  forth  above. 
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With  regard  to  any  ivory  producing 
country  for  which  the  Director  has 
insufficient  information  to  make  a 
determination  pursuant  to  this 
paragraph,  the  Director  will  establish  a 
moratorium  on  the  importation  of  raw 
and  worked  ivory  from  such  country  not 
later  than  January  1, 1990.  unless,  based 
on  new  information,  thf  Dir"i  tor 
concludes  before  that  date  that  the 
country  meets  all  of  the  criteria  set  forth 
above.  The  Director  shall  publish  notice 
of  the  establishment  of  moratoria  in  the 
Federal  Register. 

(ii)  Intermediary  countries.  The 
Director  shall  establish  a  moratorium  on 
the  importation  of  ivory  from  an 
intermediary  country  immediately  upon 
making  a  determination  that  the 
intermediary  country: 

(A)  Is  not  a  party  to  CITES; 

(B)  Does  not  adhere  to  the  CITES 
Ivory  Control  System; 

(C)  Imports  raw  ivory  from  a  country 
that  is  not  an  ivory  producing  country; 

(D)  Imports  raw  or  worked  ivory  from 
a  country  that  is  not  a  party  to  CITES; 

(E)  Imports  raw  or  worked  ivory 
originating  in  an  ivory  producing 
country  that  was  taken  or  exported  in 
violation  of  the  laws  of  that  ivory 
producing  country; 

[¥)  Substantially  increases  its  imports 
of  raw  or  worked  ivory  from  a  country 
that  is  subject  to  a  moratorium  under 
this  paragraph  during  the  first  3  months 
of  that  moratorium;  or 

(G)  Imports  raw  or  worked  ivory  from 
a  country  that  is  subject  to  a  moratorium 
under  this  paragraph  after  the  first  three 
months  of  that  moratorium,  unless  the 
ivory  is  imported  by  vessel  during  the 
first  6  months  of  that  moratorium  and  is 
accompanied  by  shipping  documents 
which  show  that  it  was  exported  before 
the  establishment  of  the  moratorium. 

(iii)  Suspension.  The  Director  will 
suspend  a  moratorium  established  under 
this  paragraph  if,  after  notice  and  public 
comment,  the  Director  determines  that 
the  reasons  for  establishing  the 
moratorium  no  longer  exis'  T^  e  I)irt(  'or 
shall  publish  notice  nf  the  s  ispension  of 
moratoria  in  the  Federal  Register 

(iv)  Petition.  Any  person  ma\  it  an\ 
time  submit  a  petition  in  wr  iig 
requesting  that  the  Director  establish  or 
suspend  a  moratorium  under  this 
paragraph.  Such  a  petition  shall  include 
such  substantial  information  as  may  be 
necessary  to  demonstrate  the  need  for 
the  action  requested  by  the  petition.  The 
Director  shall  publish  a  notice  of  receipt 
of  a  petition  in  the  Federal  Register  and 
shall  provide  an  opportunity  for  public 
comment  on  the  petition.  The  Director 
shall  rule  on  such  petition  not  later  than 
90  days  after  the  close  of  the  public 
comment  period:  Provided,  That  if  a 


petition  is  received  that  contains 
evidence  which  would  sustain  the 
immediate  establishment  of  a 
moratorium,  the  Director  shall  impose  a 
moratorium  without  delay  as  provided 
in  paragraphs  (i)(C)  and  (ii), 

(v)  Confiscated  ivory.  Trade  in  raw  or 
worked  ivory  that  is  confiscated  by  an 
ivory  producing  or  intermediary  country 
and  is  disposed  of  pursuant  to  the 
CITES  Ivory  Control  System  shall  not  be 
the  sole  cause  for  the  establishment  of  a 
moratorium  under  this  paragraph: 
Provided.  That  this  paragraph  shall 
apply  only  if  all  proceeds  from  the 
disposal  of  the  confiscated  ivory  are 
used  solely  to  enhance  wildlife 
conserv  ation  programs  or  the 
conservation  purposes  of  CITES 
Confiscated  ivory  must  be  disposed  of 
by  the  government  in  an  open  and 
public  manner  that  includes  safeguards 
to  prevent  persons  involved  in  elephant 
poaching  and  the  illegal  trade  in  ivory 
from  acquiring  confiscated  ivory  at 
auction  or  receiving  any  of  the  proceeds 
from  its  sale.  The  Service  shall  use  all 
authorized  means  to  collect  sufficient 
information  to  verify  the  terms  and 
conditions  under  which  each  sale  of 
confiscated  ivory  takes  place  and  the 
manner  in  which  the  proceeds  are 
allocated,  prior  to  authorizing  the 
importation  of  ivory  stemming  from  such 
a  sale.  With  respect  to  any  count,-y  that 
is  not  a  party  to  CITES  at  the  time  of 
such  confiscation,  this  paragraph  sha!! 
not  apply  until  the  country  develops 
appropriate  measures  to  assure  that 
persons  with  a  history  of  illegal  dealings 
in  ivory  do  not  benefit  from  the  disposal 
of  confiscated  ivory. 

(4)  Import  of  raw  ivory.  It  is  unlawful 
for  any  person  to  import  any  raw  ivory 
unless  each  of  the  following  criteria  is 
meti 

(i)  The  raw  ivory  was  exported 
directly  to  the  United  States  from  an 
ivory-producing  country  that  is  not 
subject  to  an  ivory  import  moratorium: 
l^rovided.  That  individuals  may  import 
sport-hunted  elephant  trophies  that  they 
have  legally  taken  in  any  ivory 
producing  country  for  which  notice  of 
the  establishment  of  a  CITES  ivory 
export  quota  for  the  year  of  export  hus 
been  published  in  the  Federal  Register 

(ii)  The  raw  ivory  was  exported  in 
compliance  with  the  CITES  Ivory 
Control  System  and  the  laws  of  the 
exporting  country,  and  is  properly 
m.arked  and  accompanied  by  a  valid 
export  permit  issued  in  accordance  with 
the  CITES  Ivory  Control  System, 

[t)  Import  of  worked  ivory  It  is 
unlaw^ful  for  any  person  to  import  anj 
worked  ivorv  unless: 


(i)  It  is  imported  directly  from  a 
country  which  is  not  subject  to  nn  ivory 
import  moratorium:  and 

in)  Except  for  persona!  effccls,  the 
worked  ivory  is  accompanied  by  a  valid 
("ITES  export  permit, 

(6)  Export.  It  is  unlawful  for  any 
person  to  export  any  raw  ivory  from  the 
United  States  for  any  purpose.  Worked 
ivory  may  be  exported  only  in 
accordance  with  a  permit  issued  by  the 
Office  of  Management  Authority  as 
required  by  Part  23  of  this  sulKihapti"-, 

Date  Miirch9.  1989, 
Becky  Norion  Dunlop. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 


iE,D,  Wis,  1980),  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
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TMt  •«*50  of  the   FEDERAL   REGISTER 
contara  documents  other  than  rules  of 
proposed  mtos  that  are  applicable  to  the 
public  Notices  of  heanngs  and 
rtvestigations,  comrrottee  meetings,  agency 
decisions  and  rulings,  delegabons  of 
authority,  filing  of  petitions  and 
applications  and  agerx:y  ttatefTwnts  of 
organization  and  functions  are  examples 
of  documents  appearng  m  this  section. 


DEPARTIIENT  OF  AGRICULTURE 

FoTMt  Service  | 

Draft  Supplement  to  the  Flruii 
Environmental  Impact  Statement  for 
ttie  Regional  Guide  for  the  South 

AaCNCY:  Forest  Service,  USDA. 

ACnOM:  Notice  of  intent  to  prepare  a 
supplement  to  a  final  environmental 
impact  statement. 

summary:  The  Forest  Service  will 
prepare  a  draft  and  final  supplement  to 
the  final  environmental  impact 
statement  for  the  Regional  Guide  for  the 
Southern  Region  field  in  [une  1984.  The 
supplement  is  being  prepared  for  a 
proposed  action  to  develop  standards 
and  guidelines  for  managing  the  Red- 
cockaded  Woodpecker  (RCWl  habitat  m 
the  Southern  Region  in  light  of  the 
recent  documented  decline  in  the  RCVV 
population  and  will  result  in  an 
amendment  to  the  Regional  Guide.  The 
supplement  and  amendment  will  be 
prepared  in  compliance  with  the 
National  Environmental  Policy  Act 
(N'EP.\;.  the  National  Forest 
Management  Act  (NFVIA),  and  the 
Endangered  Species  Act.  The  agency 
i.-ivites  wntten  comments  and 
suggestions  that  are  within  the  scope  of 
the  proposed  action  and  analysis  for  the 
supplement.  In  addition,  the  agenc>' 
gives  notice  of  the  full  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  thdf 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATE  Comments  related  to  scope  of  the 
analysis  should  be  received  by  July  3. 
1989,  to  ensure  timely  consideration. 

AODflESSES:  Submit  written  comments 
and  suggestions  related  to  the  scope  of 
the  analysis,  and  requests  to  be  included 
en  the  mailing  list  for  the  supplement,  to 
the  RCW  FiS  Team  Leader,  Southern 


Region,  1720  Peachtree  Road,  NW., 

Atlanta.  Georgia  30367 

FOR  FVIRTMER  INFORMATION  CONTACT. 

Direct  questions  about  the  proposed 
action  and  supplement  to  David  P. 
Smith.  1720  Peachtree  Road.  NW.. 
Atlanta.  Georgia  30367  Phone  No.  (404) 
347-4338. 

SUPPlXMENTARY  INFORMATION:  Pursuant 
to  the  National  Forest  System  Land  and 
Resource  Management  Planning 
regulations  (36  CTO  219),  a  Regional 
Guide  for  the  Southern  Region  was 
issued  in  [une  1984.  which  provided 
Regional  standards  and  guidelines  to 
fdcilitate  land  and  resource  management 
planning  for  the  National  Forests  within 
the  Southern  Region  of  the  National 
Forest  System.  The  Regional  Guide  did 
not  include  any  specific  direction  for 
management  of  the  Red-cockaded 
Woodpecker  (RCW)  habitat.  Specific 
direction  for  management  of  RCW  was 
issued  in  the  Wildlife  Habitat 
Management  Handbook  (FSH  2609.23R). 
The  RCW  chapter  in  the  Handbook  was 
originally  issued  in  1975  and  the  most 
recent  revision  was  completed  in  1985. 
The  Regional  Guide  incorporated  by 
reference  the  Wildlife  Habitat 
Management  Handbook.  Since  thai  t:me, 
the  Forest  Service  has  completed  an 
analysis  of  accumulated  survey 
information.  The  data  indicate  most  of 
cur  smaller  populations  are  declining  in 
the  Southern  Region.  This  evidence  has 
prompted  the  need  to  review 
management  practices  to  determine  how 
best  to  halt  the  decline  and  promote  the 
recovery  of  the  species.  A  supplement  to 
the  final  envi.-onmental  impact 
statement  for  the  Regional  Guide  is 
being  prepared  '.or  a  proposed  action  of 
develop  standards  and  guidelines  for 
managing  the  RWC  habitat  in  the 
Southern  Region  and  will  result  in  an 
amendment  to  the  Regional  Guide.  The 
standards  and  giiidelines  will  be 
established  to  ensure  that  any  action 
authorized,  funded  or  earned  out  by  the 
Forest  Service  is  not  likely  to  jeopardize 
the  continued  existence  of  the 
endangered  RCW. 

In  an  attempt  to  avoid  foreclosing 
future  options,  on  March  27  the  Forest 
Senice  instituted  a  temporary  "Policy 
on  Cutting  within  '^4  mile  of  RCW 
Colonies  on  Existing  Timber  Sale 
Contracts"  (Policy)  This  Policy  covers 
populations  with  less  than  2.50  colonies 
and  IS  designed  to  protect  the  RCW  and 
does  not  f(3reclose  consideration  of  a 


reasonable  range  of  recovery 
management  possibilities  in  the 
supplement  to  the  Regional  Guide  EIS. 
Copies  of  this  Policy  may  be  obtained 
from  David  P.  Smith. 

During  the  time  the  supplement  is 
being  prepared,  there  may  be  changes  in 
the  RCW  management  practices 
established  in  the  temporary  Policy. 
Such  changes  would  be  the  "Interim 
RCW  Guideline"  referred  to  in  the 
temporary  Policy.  Any  such  changes 
would  be  determined  following  full 
public  participation  and  in  compliance 
with  the  National  Environmental  Policy 
Act,  the  National  Forest  Management 
Act,  and  the  Endangered  Species  Act. 
This  would  result  in  a  written  decision 
documented  in  either  a  Decision  Memo, 
Decision  Notice,  or  Record  of  Decision 
and  would,  therefore,  be  subject  to 
appeal  under  Forest  Service  regulations 
at  36  CFR  217. 

In  preparing  the  supplement,  the 
Forest  Service  will  identify  and  consider 
a  range  of  alternatives  for  the  proposed 
RCW  standards  and  guidelines.  One  of 
these  will  be  no  change  in  the  direction 
in  place  at  the  time  the  analysis  begins 
for  the  management  of  the  RCW  habitat 
(no  action).  Other  alternatives  will  be 
developed  that  present  different 
combinations  of  possible  standards  and 
guidelines  for  managing  the  RCW 
habitat.  Alternatives  might  include  such 
subjects  as  colony  site  management 
techniques,  foraging  habitat 
requirements,  long-term  habitat  needs, 
appropriate  silvicultural  treatments, 
monitoring  requirements,  etc. 
Management  for  RCW  may  be  tailored 
to  specific  population  status  and  trends. 
For  example,  populations  with  a  high 
risk  of  extirpation  may  be  managed  v\  ith 
a  different  management  strategy  than 
populations  at  or  above  recovery  levels. 

lohn  E.  Alcock,  Regional  Forester, 
Southern  Region,  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7). 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  and  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
supplement.  The  scoping  process 
includes: 


1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  or  non- 
relevant  issues. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  enviroiunental 
effects  of  the  proposed  action  and 
a'tematives  (i.e.,  direct  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assigrunents. 

A  scoping  letter  will  be  mailed,  at  a 
minimum,  to  those  who  were  sent  the 
final  environmental  impact  statement 
for  the  Regional  Guide  and  those  who 
have  expressed  interest  in  management 
of  the  National  Forests  with  RCW 
colonies.  In  addition,  a  press  release 
will  be  issued  to  provide  information  to 
those  not  on  the  maihng  list.  Written 
requests  to  be  included  on  the  mailing 
list  can  be  sent  to  the  RCW  EIS  Team 
Leader  at  the  address  listed  above. 

Scoping  meetings  may  be  held. 
Interested  and  affected  persons  will  be 
notified  of  the  dates  and  locations  prior 
to  any  meetings  held. 

The  draft  supplement  is  expected  to 
he  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by  January 
1991.  At  that  time  EPA  will  publish  a  " 
notice  of  availability  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
supplement  will  be  90  days  from  the 
date  the  EPA's  notice  of  availability 
eppears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  the  RCW  habitat  m 
the  Southern  Region  of  the  Forest 
Service  participate  at  this  time.  To  be 
most  helpful,  comments  on  the  draft 
supplement  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  supplement  or  the  merits  of  the 
alternatives  discussed  (See  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1530.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  draft  environmental  impact 
statements  m.ust  structure  their 
participation  in  the  environmental 
reviews  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  positions  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages 
Inc.  V.  Harris,  490  F.  Supp.  1334,  1338 


(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  supplement,  the  comments  will  he 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
supplement.  The  final  supplement  is 
scheduled  to  be  completed  by  August 
1391.  In  the  final  supplement,  the  Forts! 
Service  is  required  to  respond  to  the 
comments  received  (40  CF'R  1,^03,41  The 
responsible  official  will  consider  the 
comments,  responses,  environmentril 
consequences  discussed  in  the  final 
supplement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
wiLi  be  subject  to  appeai  under  the 
Forest  Ser/ice  appeai  regulations  at  38 
CFR  217. 

Date:  Apr!  2fl.  1989. 
Marviii  C.  Meier, 
Deputy  Regional  Forester. 
\\1K  Doc  89- -10797  Filed  !>-+-89:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  AdmlnistraUcn 

[Docket  No.  90253-90531 

Crude  Oil  Export  Study 

agency:  Bureau  of  Export 

.Ad.ministration.  Commerce. 

action:  Notice  pertaining  to  public 
hearings  on  the  Section  2424  Crude  Oil 
Export  Study. 

notice:  On  April  21, 1989.  the 
Department  of  Com,merce  announced  in 
the  Federal  Register  public  hearings  on 
the  Section  2424  Crude  Oil  Export  Study. 
The  public  heanngs  were  scheduled  for 
May  11. 1989.  in  Hou.ston.  Texas,  and 
May  12.  1989,  in  Long  Beach,  California. 
The  Department  has  received  no  specific 
written  requests  for  puh'i'-  participation 
in  the  hednng  scheduled  for  Houston, 
Texas,  on  .May  11, 1989.  Consequently, 
the  Department  is  announcing  that  the 
planned  hearing  in  Hou-^ton  is  cancelled. 
iiowever.  the  May  12  hearing  in  Long 
Bedch.  California  will  take  place  as 
scheduled.  The  hearing  will  be  helJ  a! 
the  Port  of  l.ong  Beach,  Board  Room.  92.5 
Harbor  Plaza,  Long  3each,  California 
9(Jft02.  The  hearing  will  commence  at 
B;30  a.m.  and  end  at  5:tX)  p.m. 


FOR  FURTHER  INFORMATION  COMTA.CT- 

FitTTirfrd  Kr,!,'i'r',  St  '.i  ■'  !„;.»;>.')    \...   .sor, 
(,.)ffi':,('  rif  IrKius'-',,!,  K'  source 
.•\:ij7i:r,istrtttujn.  Kooin  li-3878.  U.S. 
Deparlraent  of  Commprce,  Washington. 
DC  20230,  (202)  377-4060. 

May  1   1 989 

jacnes  M.  Le.Mun>on, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  89-11021  Filed  &-4-80:  &45  an] 
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I  Docket  No  9036S-906€  I 

Foreign  Avaitabiiity  Assessment  7  i- 
Dichkorophenoxyacetic  Aod  u  4-^) 
and  Salts  and  Esters  of  2  4  C 

agency:  Office  of  Foreign  Availability, 
Bureau  of  Export  Administration. 
Commerce. 

ACTION:  Notice  of  termination  of  a 
foreign  availability  assessment 

Pursuant  to  sections  5(f)  (3)  and  (9)  of 
the  Export  Administration  Act  of  1979 
(EAA).  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
the  Office  of  Foreign  Availabihty 
published  a  notice  in  the  Fedaral 
Register  on  January  9, 1989  on  the 
initiation  of  an  assessment  on  2.4- 
dichlorophenoxyacetic  acid  and  its  salts 
and  esters.  The  assessment  was 
initiated  on  October  31, 1988  based  on  a 
claim  of  foreign  availability  submitted  to 
the  office.  However,  the  Omnibus  Trade 
and  Competitiveness  Act  of  1968  also 
amended  the  EAA  in  section  5(c)(6)  to 
remove  unilateral  national  security 
controls  by  February  23, 1989.  The  EAA. 
therefore  superseded  the  foreign 
availability  assessment  by  removing  the 
unilateral  expert  controls  on  2,4-D  as 
well  as  salts  and  esters  of  Z4-D  as  of 
February  23, 1989  as  published  in  the 
Federal  Register  on  February  28. 1988. 
As  such,  the  foreign  availability 
assessment,  which  was  based  on  an 
industry  submission  and  initiated  on 
October  31, 1988,  has  been  terminated 

FOR  FURrmER  WFOfUtATKM  COITTACn 

Dr.  Jo- Anne  A.  Jackson.  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington.  DC  20230, 
Telephone:  (202)  377-5953. 

Dated  April  24. 1988. 
Michael  E.  Zacharia, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  8&-10933  Piled  5-3-89;  11:11  am] 
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International  Trade  At^iniatration 
IA-8M-C11] 


paragraphs  (C).  fD),  (E).  or  (F)  of  section 
771(9)  of  the  .^ct  v\  ishes  to  register 
suDDort  for,  or  ooDosition  to,  this 


investigation  to  determine  whether 
imports  of  drafting  machines  from  Japan 

nrp  hpino.  or  nrp  lilcplv  tn  he.  rdIH  in  thp 
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NotiTication  of  ITC 
Section  732(d)  of  the  Act  requires  us 


SUPPLEMENTARY  INFORMATION: 

Background 


io     mon    tU^   r\^ 


f  Appltcatton  Ho.  8»-000021 

Export  Trade  Certtftcate  of  Review 
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Intcmationai  Trade  Administratton 
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Inttlatton  of  Antidumping  Duty 
InvaattgatkMi:  Drafting  Machinea  and 
Parta  Tharaof  From  Japan 

AOINCY:  Import  Administration, 
International  Trade  Administration, 
Commerce.  i 

ACTKHC  Notice. 

tumuAMT.  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  arc 
initiating  an  antidumping  duty 
Investigation  to  determine  whether 
imports  of  drafting  machines  and  parts 
thereof  (drafting  machines)  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  drafting  machines  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  this  investigation 
pnjceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  22, 1989.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  September 
14. 1989. 

imcnvi  DATE  May  5,  iy89. 
nm  PVNrrMtit  mrotwiATiON  cohtact: 
Steven  Lim  or  Bradford  Ward,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NA/V..  Washington,  DC  20230; 
telephone  (202)  377-4087  or  (202)  377- 
5288,  respectively. 
SUrrUMCNTARY  INFORMATION: 

The  Petidoo 

On  April  7.  1989,  we  received  a 
petition  filed  in  proper  form  by  the 
Vemco  Corporation  on  behalf  of  the 
domestic  drafting  machine  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  drafting  machines  from  Japan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure. 
or  threaten  material  injury  to,  the  U.S. 
industry. 

Petitioner  has  indicated  that  It  has 
standing  to  file  the  petition  and  that  it  is 
an  interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  the  product  that 
is  subject  to  this  investigation.  If  any 
interested  party  as  described  under 


paragraphs  (C).  (0),  (E).  or  (F)  of  section 
771(9)  of  the  Act  v\ishes  to  register 
support  for.  or  opposition  to.  this 
petition,  please  file  written  notification 
with  the  Commerce  officials  cited  in  the 
FOR  FLrRTHER  INFORMATION 
CONTACT'  section  of  this  notice. 

Under  our  revised  regulations,  parties 
seeking  exclusion  are  required  to  submit 
their  requests  within  30  days  of  the  date 
of  the  publica'ion  of  this  notice,  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353  14  (54  FR  12773,  March  28, 
1^9) 

United  State*  Price  and  For«ign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  (USP)  is  based  on  the  list  prices 
charged  by  the  US.  sales  subsidiary  of 
Mutoh  Industries  Ltd.  (Mutoh)  and  list 
prices  charged  b}  U.S.  wholesalers,  less 
estimated  sales  discounts.  Additional 
adjustments  were  made,  where 
appropriate,  for  US.  duty,  ocean  freight. 
containenzation,  U.S.  inland  freight. 
insurance.  US  warehousing,  U.S. 
marketing,  and  differences  in 
merchandise  Petitioner's  estimate  of 
foreign  market  value  (FMV)  is  based  on 
Mutoh  8  list  prices  in  Japan,  less  an 
estimated  sales  discount.  Based  on  a 
comparison  of  FMV  to  USP,  petitioner 
alleges  dumping  margins  ranging  from 
107  to  144  percent. 

However,  because  certain 
adjustments  to  USP  and  FMV  were 
insufficiently  substantiated,  the 
Department  has  recalculated  these 
prices.  The  Departments  estimate  of 
USP  is  based  on  the  list  price  of  Mutoh's 
US  sales  subsidinry.  increased  by  four 
perrent  to  account  for  probable  price 
inflation,  less  sales  discounts  and  U.S. 
duty  The  Department's  estimate  of  FMV 
is  based  on  Mutoh's  list  prices  in  Japan, 
less  sales  discounts  and  an  adjustment 
for  differences  m  merchandise,  where 
applicable.  Ba.=;ed  on  a  comparison  of 
FMV  to  USP  as  estimated  by  the 
Department,  the  petition  alleges  an 
average  dumping  margin  of  73  percent. 

Initiation  of  Investigation 

Uncier  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  18  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  drafting 
machines  from  Japan  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act,  Therefore,  in  accordance 
with  section  732  of  the  Act,  we  are 
initiating  an  antidumping  duty 


investigation  to  determine  whether 
imports  of  drafting  machines  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  September  14. 1989. 

Scope  of  Investigation 

The  United  States  had  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(8).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Prior  to  January  1. 1989,  such 
merchandise  was  classified  under  item 
710.8025  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  HTS  items  9017.10.0000  and 
9017.90.0000. 

The  scope  of  this  investigation 
includes  drafting  machines  that  are 
finished,  unfinished,  assembled,  or 
unassembled,  and  drafting  machine  kits. 
For  purposes  of  this  investigation, 
"drafting  machine"  refers  to  "track"  or 
"elbow-type"  drafting  machines  used  by 
designers,  engineers,  architects,  layout 
artists,  and  others.  Drafting  machines 
are  devices  for  aligning  scales  (or  rulers) 
at  a  variety  of  angles  anj-where  on  a 
drawing  surface,  generally  a  drafting 
board.  A  protractor  head  allows  angles 
to  be  set  and  read  and  lines  to  be  drawn 
at  this  angle.  Thie  machine  is  generally 
clamped  to  the  board.  Both  "track"  and 
"elbow-type"  drafting  machines  are 
classified  under  HTS  9017.10.00. 

Also  included  within  the  scope  of  this 
investigation  are  parts  of  drafting 
machines  classified  under  HTS 
9017.90.00.  Parts  include,  but  are  not 
limited  to.  horizontal  and  vertical  tracks, 
parts  of  horizontal  and  vertical  tracks, 
band  and  pulley  mechanisms,  parts  of 
band  and  pulley  mechanisms,  protractor 
heads,  and  parts  of  protractor  heads, 
destined  for  use  in  drafting  machines. 
Accessories,  such  as  parallel  rulers, 
lamps,  and  scales  are  not  subject  to  this 
investigation. 


Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration, 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  22, 
1989,  whether  there  is  a  reasonable 
indication  that  imports  of  drafting 
machines  from  Japan  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
April  27. 1989. 
Ios«ph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-10753  Filed  5-4-89:  845  am] 
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[C-351-«02] 

Steel  Wheela  From  Brazil;  Amer>dment 
to  Final  Affirmative  Countervalllr)g 
Duty  Determination 

agency:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  amendment  to  final 

affirmative  countervailing  duty 

determination. 

summary:  On  April  18, 1989.  the 
Department  of  Commerce  published  the 
final  affirmative  countervailing  duty 
determination  on  steel  wheels  from 
Brazil,  After  publication  of  our  final 
determination,  we  received  comments 
from  petitioner  alleging  errors.  We  have 
corrected  the  ministerial  errors  and. 
accordingly  are  now  amending  the 
scope  of  that  determination  to  include 
custom  steel  wheels. 
EFFECTIVE  DATE:  May  5,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Pia  or  Paul  McGarr,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 


SUP»>LEMENTARV  INFORMATION: 
Background 

On  April  18.  1989.  the  Departmf-rst  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (.'>4  FF 
15523)  its  final  affirmative 
countervailing  duty  determination  on 
steel  wheels  from  Brazil.  After 
publication  of  our  final  determmaUon 
we  received  comments  from  petitioner 
alleging  errors  of  fact. 

Section  1333  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988,  which 
amends  section  735  of  the  Tariff  Act  of 
1930,  authorizes  Commerce  to  correct 
ministerial  errors  in  final 
determinations. 
Ministerial  Error 

We  corrected  the  following  ministerial 
error; 

In  the  final  determination  the 
Department  stated  that  *  *  *  the 
petitioner  has  exphcitly  indicated  that  it 
did  not  wish  to  include  custom  wheels 
in  the  scope  of  the  order  (October  7. 
1988  letter).  This  statement,  which  was 
the  sole  basis  for  excluding  custom 
wheels,  was  incorrect.  In  fact,  the 
petitioner  later  stated  dunng  the  course 
of  the  investigation  that  "custom  wheels 
are  a  kind  of  steel  wheel  which  is  w  ithin 
the  class  or  kind  of  merchandise" 
(October  21, 1988  letter).  Therefore,  our 
decision  to  exclude  custom  wheels  was 
based  on  a  mistake  of  fact.  We  have 
now  revised  our  determination  to  take 
into  account  the  correct  facts. 

The  Department  finds  no  error  m  its 
final  determination  to  exclude  nms  sold 
as  distinct  articles  of  commerce  from  the 
scope  of  the  investigation.  We  continue 
to  maintain  that  the  record 
demonstrates  that  petitioner  s  primary' 
concern  is  with  circumvention  of  an 
order  through  shipment  of  rims  for 
which  section  781  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
provides  sufficient  remedies 

Amended  Scope  of  Investigation 

We  have  amended  the  scope  of  the 
investigation  as  follows: 

The  products  covered  by  this 
investigation  are  steel  wheels, 
assembled  or  unassembled,  consisting  of 
both  a  disc  and  a  nm,  designed  to  be 
mounted  with  both  tube  type  and 
tubeless  pneumatic  t»res,  m  wheel 
diameter  sizes  ranging  from  13,0  inches 
to  16.5  inches,  inclusive,  and  generally 
for  use  on  passenger  automobiles,  light 
trucks  and  other  vehicles- 
Michael  ).  Coureey, 
Acting  Assistant  Secretary  for  Import 
Administration. 
Dated:  April  27.  1989. 

[FR  Dor,  89-10754  Filed  5-4-89;  8:45  amj 
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fApplk:«tk>n  No.  8»-0O0O2l 

Export  Trade  Certtficate  of  Review 

AGENCY:  International  Trade 
Adniinistration,  Commerce. 

ACnoN;  \t)tice    f  iss  irioce  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  nf  Review  to  Custom 
Business  Solutions.  Ltd.  (CBSL).  This 
notice  summarizes  the  conduct  for 
wh:(h  rrrtifir.iition  ha.";  bt-'cri  vr-^nted. 

FOK  FURTMEB  INFORMAT)ON  CONTACT: 

Thomas  H.  Stillman.  Director,  Office  of 
F'xport  Trading  Company  A^airs, 
Inter  n^itional  Trade  Administration, 
(202)  377-5131.  This  is  not  a  toll-free 

number. 

SUPPLEMENTARY  INFORMATK>«C  Title  III 

if  t.hp  Export  Trading  Company  Act  of 
1 182  (  the  Act")  fPub.  L  No.  97-290) 
aulhonzes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
R"\  lew  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325  (50 
FR  1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  fummary  of  a  Certificate  in  the 
Federal  Register  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Condort 

Export  Trade 

Products  and  Services.  All  products 
and  services. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products 
and/or  Services).  Acting  as  distributor 
or  broken  conducting  market  research; 
and  conductiiig  studies  to  determine  the 
ability  of  Suppliers  to  provide  Products 
and/or  Services  to  certain  foreign 
buyers. 

Export  Markets.  The  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  addition  to  applicant). 
Jerry  McSpadden. 


19426 


Federal  Register  /  Vol.  54.  No.  86  /  Friday,  May  5.  1989  /  Notices 


Expert  Trade  Activities  and  Methods 
of  Operation,  CBSL  may: 


detcrTi;nation  on  the  ground  that  the 
determination  is  erroneous. 


to  represent  otiier  Suppliers  of  Products 
and  Services. 


Federal  Register  /  Vol.  54,  No.  86  /  Fiiday,  May  5,  1989  /  Notices 


19427 


1.  "Members"  means  those  members 
of  the  Illinois  World  Trade  Center 


Dated:  .^pri!  28.  1989. 
Thomas  H.  Stillman. 


new  subparagraph  (j)  to  permit  NMTBA 
and /or  one  or  more  of  its  Members  to: 


19426 


Federal  Register  /  Vol.  54.  No.  86  /  Friday,  May  5.  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  86  /  Fnday,  May  5,  1389  /  Notices 


19427 


Expert  Trcde  Activities  a.-.  J  Methods 
0^  Operation.  CBSL  may: 

1.  Provide  Export  Trade  Facilitation 
Services  to  U.S.  Suppliers,  and 

2.  Enter  into  exclusive  agreements 
with  U.S.  Suppliers  to  furnish  those 
Suppliers'  Products  and /or  Services  to 
foreign  buyers. 

A  copy  of  each  certificate  will  be  kept 
in  the  Internationa]  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  410Z  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  KW..  Washington.  DC  20230 

Dated-  Apr.!  27.  1M8  , 

ThanM  R  StiUnun. 

Director.  Office  of  Expert  Trading.  Coirtpany 
Af^airt. 
(FR  Doc.  88-10755  Filed  h-\-m-  3  45  am] 

ClUJWa  COOC  Mt(MXl-4l 

[Application  No.  •9-00001] 

Export  Tr«d«  Certiflcjte  of  Review 

aocncy:  International  Trade 
Admimstration,  Commerce 
ACnoic  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Re-view  to  Illinois  World 
Trade  Center  Association,  including  the 
Illinois  World  Trade  Center  Association 
doing  business  as  FJdLL  Trading 
Company  (hereinafter  somctimps 
collectively  referred  to  as  "EXILL 
Trading  Company").  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 

FO«  FUWTHIB  IMF0«*IAT10N  CONTACT: 

Thomas  H.  StiUman,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202-377-5131.  This  is  not  a  toll-fre" 
n'jmber. 

SUP^UEMENTARY  INFORMATIOM:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No  97-290) 
authorize*  the  Secretary  of  Commerce  'o 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  Part  325  ('0 
FR  1804,  January  11, 1985). 

The  Office  of  Expert  Tradi.ng 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6<b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  Section  305(a!  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggneved  by  the  Secretary's 
determination  may,  wUhin  30  days  of 
the  date  of  this  notice,  bnng  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 


determination  on  the  ground  that  the 

determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Products  and  Services.  Products  and 
Services  to  be  exported  include  all 
products  and  services. 

Export  Trade  Facilitation  Stirvices  fas 
they  relate  to  the  export  of  Products  and 
Services).  Consulting,  international 
market  research,  advertising,  marketing, 
sales  of  goods  and  services,  insurance, 
product  research  and  design,  legal 
assistance,  transportation,  trade 
documentation  and  freight  forwarding. 
communication  and  processing  of 
foreign  orders,  warehousing,  foreign 
exchange,  financing,  and  taking  title  to 
goods 

Export  .Markets.  The  Fjcport  Markets 
include  ail  parts  of  the  world  except  the 
Uruted  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory' 
of  the  Pacific  Islands), 

Export  Trade  .Activities  and  Methods 
of  Operation  RXTLL  Trading  Company 
may 

1.  Fjiter  into  agreements  with  its 
Members  to  act  as  an  Fjcport 
Intermediary  These  agreements  may 
include  any  of  the  following  provisions: 

a  Each  Member  independently  will 
provide  EXILL  Trading  Company  with 
an  estimate  of  what  quantities  of 
Products  and  Services  it  will  make 
avaiable  for  export  through  EXILL 
Trading  Company; 

b,  EXILL  Trading  Company  will  agree 
to  purchase  (for  resale  in  Export 
Markets)  F'roducts  and  Services  from  its 
.Members  and,  when  necessary  to 
complete  product-line  reqi  °sts,  from 
non-member  Suppliers;  and 

c  EXIIi.  Trading  Company  will 
market  and  sell  the  Products  and 
Services,  either  directly  or  through  other 
Export  Intermediaries,  at  such  prices 
and  on  such  terms  as  EXILL  Trading 
Company  shall  determine, 

2,  Purchase,  and  determine  the  price 
of  purchase  for.  Products  and  Services 
from  its  Members  and  non-member 
Suppliers  for  resale  by  EXILL  Trading 
Company  in  Export  Markets. 

3  Enter  into  exclusive  or  nonexclusive 
agreements  with  other  Export 
Intermediaries  for  the  sale  of  Products 
and  Services  in  Export  Markets,  In  each 
exclusive  agreement,  EXILL  Trading 
Company  may  agree  not  to  sell  Products 
and  Services  in  Export  Markets  except 
through  the  Export  Intermediary  and 
said  Export  Intermediary  may  agree  not 


to  represent  otiier  Suppliers  of  Products 
and  Services, 

4,  Dehver,  discuss,  or  otherwise 
exchange  with  one  or  more  Members,  in 
meetings  or  by  other  means: 

a.  Information  that  is  already 
generally  available  to  a  particular  trade 
or  public 

b.  Information  about  Export  Markets, 
including  sales  and  marketing  efforts; 
activities  and  opportunities  for  sales; 
selling  strategies;  pricing;  projected 
demand  for  Products  and  Services; 
customary  terms  of  sales;  the  types  and 
prices  of  Products  and  Services 
available  from  competitors  for  sale  in 
particular  Export  Markets:  and  customer 
specifications  for  Products  and  Scvices; 

c.  Information  about  the  export  prices, 
quahty.  quantity,  source,  and  delivery 
dates  of  Products  and  Services  available 
from  Members  for  export 

d.  Information  about  terms  and 
conditions  of  cuntracts  of  sale  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  EXILL  Trading  Company  and  its 
Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
E.xport  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  IrJormation  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  of  Products  and  Services  in  Export 
Markets;  and 

h.  Information  about  EXILL  Trading 
Company's  or  its  Members'  export 
operations,  including  without  limitation 
sales  and  distribution  networks 
established  by  EXILL  Trading  Company 
or  its  Members  in  Export  Markets,  and 
prior  export  sales  by  Members 
(including  export  prices). 

5.  Enter  into  agreements  with 
customers  in  Export  Markets  wherein 
EXILL  Trading  Company  may  agree  in 
each  case  to  sell  Products  and  Services 
in  the  Export  Markets  only  to  such 
customers,  and/or  such  customers  may 
agree  to  purchase  Products  and  Services 
only  from  EXILL  Trading  Company. 

6.  Engage  with  Members  in  joint 
bidding,  selling,  and  servicing 
arrangements  for  Export  Markets  and  in 
allocation  among  Members  of  sales 
resulting  from  such  arrangements. 

Definitions 
For  purposes  of  the  Certificate; 


1.  "Members"  means  those  members 
of  the  Illinois  World  Trade  Center 
Association,  within  the  meaning  of  the 
Association's  by-laws,  that  become 

"members"  protected  by  this  Certificate 
of  Review,  within  the  meaning  of  15  CFR 
325,2(1),  through  amendment  of  this 
Certificate, 

2.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent. 
or  broker  for  the  sale  of  Products  or 
Services  to  Export  Markets,  or  who 
perform  similar  fimctions,  including 
providing  or  arranging  for  the  provisions 
of  Export  Trade  Facilitation  Services,  in 
connection  with  promoting,  arranging 
for.  and  canning  out  agreements  relating 
to  the  sale  of  Products  and  Services  in 
Export  Markets. 

3.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product  or 
Service. 

Terms  and  Conditions  of  Certificate 

(a)  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  EXILL  Trading  Company  nor  any 
Member  shall  intentionally  disclose, 
directly  or  indirectly,  to  any  other 
Member  or  Supplier  any  information 
about  its  or  any  other  Member's  or 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  terms  of  domestic  marketing  or 
sale,  or  U.S.  business  plans,  strategies, 
or  methods,  unless  (1)  such  information 
is  already  generally  available  to  the 
trade  or  public;  or  (2)  the  information 
disclosed  is  a  necessary  term  or 
condition  (e.g.,  price,  time  required  to  fill 
an  order,  etc.)  of  an  actual  or  potential 
bona  fide  sale  for  export  and  the 
disclosure  is  limited  to  the  prospective 
purchaser. 

(b)  EXILL  Trading  Company  and  its 
Members  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  of  Comm.erce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such  information 
or  documents  when  cilher  the  Attorney 
General  or  the  Secretary  of  C'lmmorce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a]  of  the  Act. 

A  copy  of  each  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


Dated.  April  28,  l^SOT 
Thomas  H.  Stillman, 

Director.  Office  of  Export  Trading,  Company 

.'Affairs. 

[FR  Doc  89-10756  Filed  5-4-89;  8:45  am] 

BILUNG  CODE  3S10-On-M 


(Application  No.  B7-3A004] 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration  of  Commerce. 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  application  No.  87-3A004. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  National  Machine  Tool 
Builders'  Association  on  .May  19,  1987. 
Notice  of  issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
May  22, 1987  (52  FR  19371) 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H,  Stillman,  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
202-377-5131.  This  is  not  a  toll-fi-ee 
number. 

SUPPLEMENTARY  INFORMATION:  Title  II! 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub,  L  No.  97-290) 
authorizes  the  Secretar>  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  Hi  are  found  at  15  CFR  Part  325  (50 
FR  1804,  January/  11.  198.5), 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant"  to  15  CFR  325, 6fb).  which 
requires  the  Department  of  Commerce  to 
publish  a  summarj'  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropnate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
dcterniin;-tion  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00004  was  issued  to  the  National 
Machine  Too!  Builders'  Association 
("NMTBA  ')  on  Mav  19, 1987.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
May  22.  19C7  (52  FR  19371). 

Paragraph  1  of  the  "Export  Trade 
Activities  and  Methods  of  Operation"  in 
.NMTB.^  s  Export  Trade  Certificate  of 
Review,  as  previously  amended,  has 
been  amended  to  include  the  following 


new  subparagraph  (j)  to  permit  NMTBA 
and/or  one  or  more  of  its  Members  to: 

j.  establish  and  operate  jointly  owned 
subsidiaries  or  other  joint  venture  entities 
owned  exclusively  by  Members  for  the 
purposes  of  engaging  in  the  Export  Trade 
Activities  and  Methods  of  Operation  herein 
other  than  the  licensing  of  associated 
Technology  Rights  pursuant  to  subparagraph 
(g)- 

Subparagraph  (g)  of  paragraph  1. 
which  remains  unchanged,  reads  as 
follows: 

g.  license  associated  Technology'  Rights  In 
conjunction  with  the  sale  of  Products,  but  in 
all  instances  the  terms  of  such  license  shall 
be  determined  solely  by  negotiations 
between  the  bcensor  Member  and  the  export 
customer  without  coordination  with  NMTBA 
or  any  other  Member 

In  addition,  a  conforming  amendment 
has  t)een  made  to  the  "Protection 
Provided  by  the  Ce:  tificate"  paragraph. 
That  paragraph  now  reads  as  follows: 

This  Certificate  protecU  NMTBA  its 
Members  and  their  subsidiaries,  their  joint 
subsidiaries  and  joint  ventures  referenced 
above,  and  their  directors,  officers,  and 
employees  acting  on  their  behalf  from  private 
treble  damage  actions  and  government 
criminal  and  civil  suits  under  U,S.  federal  and 
state  antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried  out 
during  its  effective  period  in  compliance  «vith 
its  terms  and  conditions. 

EFFECTIVE  DATE  January  27. 1989. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Date:  April  28, 1989. 
Thomas  H.  Stillman, 

Director.  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  89-10757  Filed  5-4-89;  8:45  amj 
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National  Teiecomr''Hjn"calion«,  and 
Information  Admimstratsor' 

Frequency  Managemenl  Adv.sory 
Council,  Rectwrter 

AGENCY;  National  Telecommunications 
and  Information  Administration, 
Commerce. 

ACTION:  Notice  of  Recharter  for  the 
Frequency  Management  Advisory 
Council 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  App.  2  and 
General  Services  Administration  (GSA) 
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Intenm  Ruio  ju  Tedera!  AaviaO.-y 
Committee  ,Mdnagement,  41  CFR  Part 


COMMITTEE  FOR  PURCHASE  FROM 
THE  aUND  AND  OTHER  SEVERELY 


Services  Food  Service  Attendant, 
Homestead  Air  Force  Base.  Florida. 
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'M2\i 


1080-00-179-6025 
{anitorial/Custodial. 
Federal  Building,  115  South  Denver 


may  be  modified  or  new  alternatives 
developed  as  a  result  of  scoping  and  the 
impact  analysis 


development  of  "Fuel  Savings  in  the 
Heavy  Trucking  Industry  Through  Cool 
Storage." 


1»428 


Federal  Register  /  Vol.  54,  No.  86  /   Friday,  May  5,  1989  /  Notices 


Fedwal  Register  /  Vol,  54,  No.  86  /  Friday,  May  5.  1989  /  Notices 


im: 


Interim  Ruio  jr,  Tederj!  Adv;^o.-y 
Comniittee  .Mdr.agement,  41  CFR  Pjr' 
101-6,  as  a.Tiended,  and  after 
ccnsultation  w.th  CSA,  the  Spcr<'tary  of 
Commerce  has  determmad  that  the 
renewal  of  the  FrequtriLy  M.-nai^-'ment 
Advisory  Co'-ir.cii  is  iii  the  pubii' 
interest  m  conncctiun  with  tne 
performance  of  duties  imposed  on  the 
Department  by  law.  Effective  April  28, 
1989,  the  Frequency  Management 
.Advisory  Cou-,ci!  has  been  rechartered. 

The  Counc.l  was  first  es'abli.'^hed  on 
luly  19,  196.'   It  provided  advice  to  the 
Director  of  the  OfTice  of 
Telecommunications  Policy  [OTP), 
Lxecijtive  Office  of  the  President,  until 
tnat  office  wa.s  merged  by  Executive 
Order  I2i>i6  cf  March  Z7.  1978,  irto  the 
Department  of  Commerce,  NaMonai 
Telecom.manications  and  information 
Administration.  Its  current  charter 
'rrminates  en  April  28,  1991 

In  reviewing  the  need  for  the  Council, 
the  Secretary  has  reaffirmed  its  original 
purpose  of  providing  advice  on 
radiofrequency  spectrum  allocation  and 
assignment  matters  and  means  by  which 
the  effectivene^o  of  Federal  Go',  priment 
frequency  management  may  be 
enhanced.  Research  indicates  tnat  the 
CouncU'j  function  cannot  be 
acc.'jmplished  by  any  organizational 
element  or  u'her  com.mit'ee  of  the 
Df'partmen;. 

The  Council  shall  corim.ie  v.  ah  a 
bel.iriced  representation  of  15  niembers, 
chaired  by  the  Assistant  Secretary  of 
Commerce  ^or  CommLinications  and 
Information  cr  designee,  and  will 
operate  in  ccmpliance  with  the 
provision  cf  Lh.e  Federal  Advisory 
Committee  Act. 

Copies  of  the  Council's  renev,  ••d 
Charter  has  been  filed  with  appropriate 
committees  rl  Congress  and  with  the 
Library  of  Congrejs. 

FOn  FURTHER  iNFOrtMATtON  CONTACTl 

Inquii'.es  or  com.ments  may  be 
addressed  to  tie  Executive  Secretary, 
Frequency  M  mai^ement  Advisory 
Cocncil,  Mr  Michael  W.  Allen,  National 
Tele(,ommiu".)cations  and  Information 
.Administration,  US.  Department  of 
Commerce.  Room  4<;)99.  Washington,  DC 
:CO30-,  telephone:  (202)  377-080,5,  or  [an 
Jivatode,  the  D^partm-ent  Committee 
Managem.ent  .Analyst,  telephone:  (202) 
377-3271, 

Doted;  April  23, 1989.  I 

Michaal  VJ  Mien. 

Executive  Secretary.  Frequency  Management 
Advisory  Council.  National 
Telecommunications  and  Information 
Administration. 

"rH  noc,  ao-ir.'vse  Filed  >-4-8S.  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989  Additions 

aqemcy:  Committee  for  Purchase  ^rom 

tne  Blind  and  other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1989  a  commodity  to 
be  produced  and  services  to  be  provided 
by  workshops  for  the  bhnd  or  other 
severely  handicapped. 
EFreCTiVE  date;  June  5, 1989. 
ADDRESS:  Committee  for  P'jrchases  from 
the  Blind  and  Other  Sev^Tely 
Handicapped.  Crystal  Sqaare  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509 

FOB  FURTHER  INFORMATION  CONTACT: 

Beve-iy  Miikman  ^03)  557-1145, 

SUPPLEMENTARY  INFORMATION:  On 

December  23,  1988  and  Mdrch  10,  1989, 
the  Committee  for  Purchase  fro,m  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (53  VR  51872  and  54 
PR  10177)  of  proposed  additions  to 
Procurement  List  1989,  which  was 
pubhshed  on  November  15,  1988  (53  FR 
46018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodity  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46^i8c  and  41  CFK  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procxirement  List  1989: 

Commodity  Folder,  File.  7530-no-985- 
7097. 


Services  Food  Service  Attendant, 
Homestead  Air  Force  Base,  Florida. 
Janitorial/Custodial,  Building  1019. 
.Marine  Corps  Combat,  Development 
Command,  Quantico,  Virginia. 
Harold  G.  Fisfacher. 
.4  ri:ng  Ex  ecu  1 1  ve  Director. 

[FR  Doc,  89-10862  Filed  5-4-89;  8:45  am] 
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Procurement  List  1989  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  F*rocurement  List 
1989  com.modities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  5, 1989. 
ADDRESS:  Committee  for  Purchase  from 
the  Biir.d  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite, 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  IKFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATIOM:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2j  and  41  CFR  51-2,6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  com-ments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Comimittee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  comimodities  and  sennces 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989,  which  was 
published  on  November  15, 1988  (53  FR 
46016): 

Commodities 

Strap  Assembly 

4935-00-784-0141 
Bandage.  Gauze,  Elastic 

6510-00-913-7906 
Sponge,  Surgical,  Gauze,  Compressed 

65V>-00-926-9082 

Services 

Assembly,  Kit  Camouflage  Support 

System 


1080-00-1 79-«025 
janitorial/Custodial, 

Federal  Building,  115  South  Denver 
Street,  Henry  R.  Koen  Federal 
Building,  W,  Main  &  Large  Street, 
Russellville,  Arkansas. 

Janitorial/Custodial,  U.S.  Army 
Reserve  Center,  360  West  California 
Avenue.  Memphis.  Tennessee. 

Harold  G.  Fischer, 

Ailing  Ex  ecittive  Dirpttor 

[FR  Doc,  83-10863  Filed  5-4-89:  8:45  am) 
BILLING  CODE  U2«Ka3-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Prepare  Environmental 
Impact  Statement  (EIS),  Proposed  9th 
Infantry  Division  (Motorized)  (91D 
(MTZ))  Conversion,  Fort  Lewis,  WA 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 
action:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  conversion  of  the  9th 
ID  (MTZ)  at  Fort  Lewis,  Washington. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  U.S.  .Army  will  prepare 
an  EIS  on  the  proposed  conversion  of 
the  9th  ID  (MTZ)  fi-om  a  strucUire 
consisting  of  a  mix  of  mechanized 
infantry,  armor,  and  motorized  infantry 
maneuver  units  from  both  the  Active 
and  Reserve  Components,  to  a  standard 
m.echanized  infantry  structure.  (5  Armor 
Battalions  and  5  Mech  Battalions),  in 
order  to  significantly  improve  the 
warfighting  capabilities  of  the  division. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  includes  conversion  of 
the  Active  Army  artillery  battalions 
from  a  towed  to  a  self-propelled 
(tracked)  structure,  and  equipment  and 
structure  changes  to  other  divisional 
combat  support  and  combat  service 
support  units.  The  proposed  action 
would  result  in  a  decrease  (approx  900) 
in  the  number  of  wheeled  vehicles,  an 
increase  (approx  820)  in  the  number  of 
tracked  vehicles,  and  an  increase 
{approx  982)  in  the  number  of  Active 
Army  military  personnel  at  Fort  Lewis. 
This  EIS  will  address  the  impact  of  this 
proposal  on  both  Fort  Lewis  and  the 
Yakima  Firing  Center.  This  EIS  will  not 
rely  on  previous  EIS  findings  and 
recommendations,  but  rather  will 
establish  a  new  baseline  for  current 
operations,  for  an  accurate  assessment 
of  the  impacts.  The  following 
alternatives  have  been  developed;  they 


may  be  modified  or  new  alternatives 
developed  as  a  result  of  scoping  and  the 
impact  analysis. 

a.  No  action. 

b.  Partial  conversion  to  a  mechanized 
structure  by  retaining  three  Active  Army 
motorized  infantry  battalions  and 
convening  the  other  divisional  Active 
Army  units  to  a  standard  mechanized 
infantry  force  structure  mix. 

c.  Convert  Lhe  9ID  (NfFZ)  to  a 
mechanized  division  [Pref.irred 
alternative). 

d.  Convert  the  9ID  (MTZ    U)  an 
lirmored  division.  The  proposcil  would 
potentially  result  in  significant  impacts 
on  soils,  vegetation.  wildhf«  habitat  air 
and  water  quality  An  increase  in  noise 
level  may  also  occur 

e.  Convert  the  910  (MTZ)  to  a  Light 
Infantry  Division. 

Individuals,  org.inizations  and 
governmental  agencies  are  enci'iiri.aed 
to  participate  in  the  EIS  procesi^.  This 
pr  ,'cess  Will  assist  the  US,  Army  in 
L'^-dcntifyms  potential  impacts  to  the 
environment  resulting  fmm  the  proposed 
conversion  of  the  division  and  other 
alternatives.  The  draft  FJS  is  expected 
to  be  available  to  the  public  on  or  about 
Fall,  1969. 

Date  time  and  place  of  the  public 
meeting;s)  will  be  amiounced  at  a  later 
date.  Notification  of  interested  parties 
will  be  by  means  of  letter,  public 
announcement  and  news  release, 

,^  copy  of  the  DEIS  or  commen's  can 
be  obtained  by  writing  cr  contacting  Mr. 
George  Polich.  Headquarters,  1  Corps 
and  Fort  Lewis.  Public  Affairs  and 
Liaison  Office  !  AFZH-PO).  Fort  Uwia. 
Washington  9tt433-5O0O.  Telephone  calls 
may  be  placed  to  (206)  967-2662. 

OHted:  April  28.  1989 
Lewis  D,  Ualiver. 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment.  Safety  end  Occupational 
Health).  OASA  (i&L). 
[FR  Doc  89-10816  Filed  5-4-a9;  8:45  amj 
BIlLIHG  code  371CM»-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistant  Award;  Intent  to 
Award  Grant  to  the  Instatherm 
Company 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  unsolicited  financial 

assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
t>00.14,  It  IS  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-89CE15449  to 
Instatherm  Company  to  assist  in  the 


development  of  "Fuel  Savings  in  the 
Heavy  Trucking  Industry  Through  Cool 
Storage." 

Scope:  This  grant  will  aid  in  providing 
fundiivg  for  a  well- Integra  ted  plan  to  test 
engineering  and  production  prototype  of 
the  applicant's  cool  storage  technology. 

The  purpose  of  this  project  is  to  store 
excess  cold  air  from  the  truck's  air 
conditioner,  that  is  produced  when  the 
truck  is  running,  in  a  phase-change  gas 
hydrate  (clathate).  The  anticipated 
objective  it  to  test  an  engineering 
prototype  under  actual  use  conditions 
and  to  design,  build  and  bench  test  a 
production  prototype.  The  patent  design 
estimates  energy  savings  of  714.000 
barrels  of  crude  oil  annually. 

Eligibility.  Based  on  receipt  of  an 
unsolicited  appUcation.  eligibility  of  this 
award  is  being  limited  to  Instatherm 
Company,  a  private  company  with  high 
qualifications  in  this  specialized  field  of 
technology.  The  inventor  and  president 
for  Instatherm  Company,  Mr.  Peter  Carr. 
holds  44  patents,  including  the  one  for 
this  technology.  It  has  been  determined 
that  this  project  has  high  technical  merit, 
representing  an  innovative  and  novel 
idea  which  has  a  strong  possibility  of 
allowing  for  future  reductions  in  the 
nabons  energy  consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations.  ATTN;  Lisa 
Tillman,  MA-453.2, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
ThoauB  &  Kaefe. 

Director,  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

(FR  Doc.  89-10888  Filed  5-4-89;  8:45  am] 
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Morgantown  Enprrfy  Tpr^-o'c'— ,- 

Center  Grant;  F;.^a'>c!fH  A<sl:,:^: ct 

Award  to^  Penr,sy>/3ria  t ieff-r  Co. 

AGENCY:  Morgantown  Energy 
Technology  Center.  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  a  non- 
competitive financial  assistance 
application  for  grant  award. 

SUMMARY:  Based  upon  a  determination 
rwaae  pursuant  to  10  CFR  600.7(b)(2)  the 
DOE,  Morgantown  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
an  8-month  grant  to  Peruisylvania 
Electric  Company,  1001  Broad  Street, 
lohnstown.  PA  15007,  in  the  amount  of 
$130,630.  The  grantee  intends  to  cost- 
share  $15,572  of  the  project.  The  pending 
award  is  based  on  an  unsoUcited 
application  entitled  "integrated  Mild 
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Gasification  Processing  at  the  Homer  Energy  Information  Administration 
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Gasification  Processing  at  the  Homer 
City  Electric  Power  Generating  Station 
Site."  The  project  will  investigate  the 
feasibility  of  applying  mild  gasification 
technology  for  processig  -100  mesh  coal 
of  30  weight  percent  moisture  at  an 
electric  utility  site.  This  study,  accessing 
the  integration  of  DOE  developed  mild 
gasification  plants  into  existing  coal 
fired  boiler  power  generation  plants  to 
process  fine  coal,  will  establish  a  new 
understanding  of  potential  cost/henefit 
tradeoffs.  The  use  of  fine  coal  fraction 
from  a  cleaning  plant  as  feed  to  an 
integrated  mild  gasification  process 
presents  a  unique  approach  to  solvinjj 
an  industry  problem  while  enhanang 
the  economics  of  an  emerging  coal 
technology.  Since  the  study  will  be 
performed  by  a  potential  end  user  of  the 
technology,  the  results  will  be  highly 
credible  to  the  power  generation 
community  and  wdl  represent  a 
significant  step  toward 
commercialization  ^f  mild  gasif'.CfitMn 
systems 

pon  rmrmcn  informatiom  contact 

Laura  E.  Brandt.  I-(r,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P  O.  Box  880, 
Morgantown.  West  Virginia  26507-0880, 
Telephone;  (304)  291-4079.  Procurptnen! 
Request  No.  21-89MC28047.000 
Dated:  .\pnl  21,  l<ia9  i 

Louie  L  Calaway. 

Director.  Acquis'tior  and  As.-'is.'uj  tf 
Division,  Morgantoi^r  E■'^ergy  Tpchro.uvy 
Center 
[FR  Doc.  89-10669  Filed  yA-^9:  «:45  am| 
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Energy  Information  Administration 

Changes  to  DOE  Energy  Information 
Reporting  and  Record-Keeping 
Requirements 

AQCI4CY  Energy  information 
Admmistration,  DOE. 

ACTION:  Notice  of  changes  tu  the 

inventor>'  of  energy  information 
reporting  and  record-keeping 

requirements, 

SUMMAinr:  The  Energy  Information 
Administration  {EL\!  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  9«-511,  44  use.  3501  et  seq]  for 
which  EIA  19  responsible.  DOE 
mdna(?ement  and  procurement 
dssistanre  collections,  which  are  the 
responsibility  of  the  Office  of 
Management  and  Administration,  are 
not  included  in  these  notices. 

During  the  second  quarter  of  fiscal 
i,ei;r  198S  (January  1.  1989  through 
March  31.  1989),  changes  were  made  to 
the  October  1. 1988  inventory  of  DOE 
inf.ormation  collections,  which  was 
published  n  the  Federal  Register,  53  FR 
4tt:87,  jNovember  30, 1988).  Changes 
during  the  first  quarter  were  published 
m  the  Federal  Register  54  FR  6743. 
fFebruary  14.  1989). 

The  second  quarter  changes  are  listed 
!)el(^w,  and  include  new  information 
coiiections  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
collections  extended,  reinstated. 


discontinued  or  allowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement, 
requirement  extension,  or  requirement 
reinstatement,  the  current  DOE  control 
or  form  number,  the  title,  the  OMB 
control  number,  and  the  OMB  approval 
expiration  date  are  listed  by  the  DOE 
sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 
asterisk  (')  placed  to  the  right  of  the 
control  or  form  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Informadon  Center,  EI- 
231,  Forrestal  Building.  U.S.  Department 
of  Energy,  Washington.  DC  20585,  (202) 
586-8800. 

Authority:  Section  3506.  Pub.  L.  96-511. 
Paperwork  Reduction  Act  of  1980.  as 
amended.  44  U.S.C.  3506. 

Issued  in  Washington.  DC.  April  28. 1989 
Yvonne  M.  Bishop. 

Director.  Statistical  Standanis.  Energy 
Information  Administration. 


NEW  DOE  ENERGY  iNFORMATiQN  COLLECTIONS  APPROVED  BY  OMB 


DOE  NuTitjef  and  Titie 


Enefjy  Irtomvatior  Adnirnstratioo: 
Uona    


OMB  CoolTOl 
Number 


Expiration 
Date 


CFR  Crtation 


DOE  Energy  Information  Collections  Extended 


IXC  Numoef  an<3 


Energy  Intofmatioo  Admmisfratioa 

ElA-1    Weekly  Co*  Moortonng  Rapon — General  inoustre*  ano  3iast  Fjr^ances  iStandtjy! 

ElA-4  WeeUy  Com  Report— Coke  Plants  (Standby  ^cxt')  _ _ 

EIA-20.  Weekly  Te«apN5oe  Survey  o>  Coal  Bonmfl  iriities  i  Standby  Fofm)__ 
FecJertI  Eneryy  Regulatory  CorT«T»ssioo 

FERC-16:  Report  o<  Ga*  S«jpo«y  and  Raqurements 

FERC-S19*  Electnc  Rate*— Corporate  Apptocatioos     — 

FERC-531  ■  Gat  Producer  Certtficalea  Ne*  Service/ AnTendments 

FEBC-534  •:  AppfccaOon  for  Production-Related  Costs  c^cxluce'  »aie« 

F^C-U  Annual  Report  lor  Importer*  and  Exporters  ?'  Natu'ai  Gss    

Foea*  Eneryy 

FE-748  Enr^anced  0«l  Recovery  Annual  Report -. 


OMB  Control 
No 


Expiration 
Date 


CFR  Citation 


19050167  '  03/31/92 

19050167  03/31/92 

19050167  03/31/92 


19020025  06/X'89     18  CFB  260  12 

19020082  06/30/89  \  18  CFR  33 

19020062  '  06/30/89  ;  18    CFR    2.75,    15491;    111; 

157.23-28,    .40;    250.5,    .10 
19020057!  06/30 '89     18    CFR    270.203.    2711103- 

j      .1105 
19020027  06/30/89  '  18  CFR  2604 

19010291  ;  06/30/89  i 


Reinstated  DOE  Energy  Information  Collections 

DOE  Numtier  and  Tme 

OMB  Control 

No. 

Expvation 
bats 

CFRCitatioo 

Federal  Energy  Regulatory  Commission: 

EIA-71*(1)  Annual  Electnc  Power  System  Report _ 

19020140 

12/31/90 

18  CFR  141.51 

DOE  Energy  Information  Collections  Discontinued  or  Allowed  to  Expire 

doe  Number  and  Title 

OMB  Control        Discontinued 
No.                     Dale 

I 

CFR  Citation 

Energy  Information  Administration: 

E1A-7A(SUPP)  Coal  Production  Report  (Supp*ement)  (Standby  Form) 

19050167 

02/28/89 

Changes  in  Continuing  DOE  Energv  information 
Collections 


DO€  Mumbeffl  at  prevlOus^ 
Itsied 

Changes 

loergy  infomiatioo  Admmis- 

tratior 

rrA-35.6.7A 

Mino'  rnooif«r.atiofis  Ic  survev 

ana  exiendec  t^■;xlg^   li' 

31  '92 

EIA-714 „ 

Mmor  moditications  to  survey 

and  emenOea  tfirouqn    12. 

31   90 

EIA-861 „_ 

Mmot  modifications  to  survey 

Economic    Regulatory    Ad- 

ministration: 

ERA-329R. 

Regulatory  cfiange 

ossil         Energy- Econorrac 

Regulatory  Admnstraton: 

PE-166 __ 

Oanqed    from    ERA    to    EE 

OMB  oumbei  cnangecJ  from 

1903-0060  10  1901^3293 

FE~750R 

Changed    trom    ERA    to    EE 

OMB  numOer  cfiangea  tiom 

1903-0070  to  1901-0296 

FE-746R 

Changed    from    ERA    to    FE 

OWB  number  changed  trom 

1903-0061  to  -901-0294 

FE-781H  

Changed    irom    EPA    to    EE 
OMB  numoei  crianged  Ircxn 

1 903-0060  to  1901-0296 

[FR  Doc.  89-10872  Filed  5-4-89:  8.4,'^  am] 
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Agency  Information  Collections  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
action:  .Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  coliection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
ill.  44  U.S.C.  3501  e/. set?). 


The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  Sectior: 
3504(h|  of  the  Paperwork  Reduction  Act, 
or  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE), 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)l;  (2)  Collection  numberts);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  or 
extension:  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (1.3)  ,*\ 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  on  or 
before  June  5.  1989. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  )ackson  Place.  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOfl  FURTHER  INFORMATION  CONTACT: 

For  further  in^orm.ation  and  copies  of 
relevant  materials  contact:  )ay 
Cassclberry,  Office  of  Statistical 
Standards  {El-73).  Energy  Information 
Admini-itrafion.  MS  lf-1^23.  Forrestal 


Building,  1000  Independence  Ave.,  SW., 
Washington.  DC  20585,  (202)  586-2171. 

SUPPPLEMEKTARV  INFORMATIO*!:  If  you 

Hn'.i  ij).:'!'  t'.,i!  V  '>ii  vy  ...  ;ii'  s    '  :■■, itting 

comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC  576 
3.1902-0004 

4.  Report  by  Certain  Natural  Gas 
Companies  on  Service  Interruptions 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for  profit 
9. 16  respondents 

10.  3  hours  per  response 

11.  48  hours  (total) 

12.  The  information  collected  is  required 
to  give  the  Commission  sufficient  data 
to  oversee  pipeline  safety  and 
continuity  of  service. 

Autborit>-:  sec.  5(a).  5(b),  13(b),  and  52,  Pub. 
L  93-275,  Federal  Energy  Administration  Act 
of  1974, 15  U.S.C.  764(a).  764(b).  772(b).  and 
790a. 

Issued  in  Washinston.  DC.  May  1. 1969. 

Yvonnf  M   Hi>hiip 

Director.  Statistical  Standards.  Energy 
Information  Administration. 

(FR  Doc.  89-10873  Filed  5-*-e9:  8:45  am) 
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Federal  Energy  Regulatory 
Commiesion 


volumes,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 


day  and  55,327,810  MMbtu  on  an  annual 
basis. 
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_f i 


transportation  service  for  Catamount 
Natural  Gas,  Inc.  (Catamount),  under  the 


the  time  required  herein,  it  the 
Commission  on  its  ov\'n  review  of  the 


dcterminmg  the  appropnate  action  to  t>e 
taken,  but  will  not  serve  to  make  the 
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Federal  Energy  Regulatory         , 
Commiaaion 

(Docket  Noe.  CPW-1242-000.  tt  aL] 

Colorado  Interstate  Gas  Co.  et  al., 
Natural  Qtf  Certificate  FUings 

.•\pril  ;8.  1989 

Tdke  notice  that  the  following  filuTgs 
have  been  made  with  the  Commission: 
I  Docket  No.  CP8»-1242-0001 
\.  Colorado  Interstate  Gas  Co. 

Take  notice  that  on  Apnl  19,  1989, 
Colorado  Interstate  Gas  Company 
fCIG),  Post  Office  Box  1087  Colorado 
Springs,  Colorado  80944,  filed  in  Docki-t 
.No.  CP89-1242-000  a  request  purusan!  to 
5  157.205  of  the  Commission's 
Regulations  (18  CFR  157.205)  for 
authorization  to  transport  na^Jra!  gas  on 
behalf  of  Helmerich  and  Payne.  Inc. 
(Shipper),  a  producer,  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CPe6-589-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  opon  to  public 
inspection. 

CIG  proposes  to  transport  on  an 
interruptible  basis  up  to  20.000  Mcf  of 
natural  gas  on  a  peak  day,  10,000  Mcf  on 
an  average  day  and  3,7  Pcf  on  an  ar.nuai 
basis  for  the  Shipper,  It  is  stated  that 
CIG  would  receive  the  gas  for  the 
Shipper's  account  at  existing  points  on 
CIGs  system  in  Kansas  and  would 
redeliver  the  subject  gas  less  fuel  gas 
and  lost,  for  the  account  of  Shipper  in 
Moore  County.  Texas.  It  is  explained 
that  the  transportation  servi:e 
commenced  on  March  4,  1989,  under  the 
automatic  authorization  provisions  of 
5  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2784-000. 

Comment  date:  June  12,  19^9,  in 
accordance  with  Standard  Paragraph  C 
at  ;he  end  of  this  notice. 

IDocket  .No,  CP88-269-a)4,  Dtjcitet  No.  CWft- 
325-003,  Docket  .N'o  CP8»-346-(X)4.  Docket 
No,  CPeS-^S'WXXJ  1 

2.  Alabama-Tennessee  Natural  Gas  Co 

Take  notice  that  on  Apnl  25.  1989, 
.Mabama-Tennessee  .Natural  Gas 
Company  (A-T],  Post  Office  Box  91 B, 
Florence,  Alabama  35631.  filed  a  petition 
in  the  captioned  proceedings  pursuant  to 
section  7(c)  of  the  Natural  Gas  .\z\  and 
the  Commission's  Regulations  to  a.mend 
the  limited-term  certificates  issued  m 
Docket  Nos.  CP88-:69-000,  CP88-325- 
000,  CP88-346-000,  and  CP88-45;>-000,  to 
provide  for  an  extension  of  authorized 
term  and  to  amend  the  certificate  issued 
in  Docket  No.  CP88-346-000  to  increase 
the  maximum  authorized  transportation 


voljmes,  all  as  more  fully  set  forth  in  the 

petition  to  arr.end  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection 

A-T  indicates  that  the  orders  granting 
the  limited  term,  certificates  authorized 
A-t  to  transport  volumes  of  natural  gas 
on  an  interruptible  basis  for  Tennessee 
River  Pulp  A  Paper  Company  (Tennessee 
River]  for  use  in  the  operation  of  its 
plant  located  in  Counce.  Tennessee 
(Docket  No  CP88-269-000),  for  Am.oco 
Chen-.ica!  Company  (Amoco)  for  use  at 
Its  chemical  plant  in  Morgan  County. 
Alabama  (Docket  No  CP88-325-000,  for 
Champion  Intematior.al  Corporation 
(Champion)  for  use  at  its  pulp  and  paper 
mill  located  north  of  the  tcwm  of 
Courtiand,  Alabama  (Docket  No,  CP88- 
346-000),  and  for  North  .A!abam,a  Gas 
District  (N.\GD)  for  resale  to  its 
customers  (Docket  No,  CP88-459-000) 
A-T  states  that  Tennessee  River, 
Amoco,  Champion  and  N.^GD  have 
requested  that  the  term  of  the 
tr<in?portation  services  be  extended  for 
an  additional  year,  A-T  requests  that  the 
Commission  amend  the  orders  issuing 
the  limited-term  certificates  to  extend 
the  authorized  terms  for  one  year  from 
the  current  termination  dates,  A-T 
further  requests  that  the  maximum  daily 
transportation  quantity  for  Champion  be 
increased  from  12.C(X)  dt  equivalent  of 
natural  gas  to  22,000  dt  equivalent. 

A-T  13  tht-refore  requesting  limited 
terras  to  be  extended  as  follows; 

Docket  No.  CPt38- 269-004  on  )ui:,  5.  1990, 
Docket  No.  CPt«-325-003  on  September  15, 
1990.  Docket  No.  CPflfl-346-004  on  [uly  7. 
1990.  Docket  No,  C.Pr'A-4 59-1X13  ::v.  August 
11,  1990 

A/T  proposes  no  other  changes  to  the 
four  certificates. 

Comment  date.  May  19  1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
[Docket  No.  CPE9- 1248-000] 

3  L'nited  Gas  Pipe  Une  Co 

Take  notice  that  on  Apnl  19,  1989, 
United  Gas  Pipe  Line  Company  (TJnited), 
P  O  Box  14"8,  Houston.  Texas  77251- 
1478,  filed  m  Docket  No  CP89-1248-000 
a  request  pursuant  to  $§  157,205  and 
284  223  of  the  Commission's  Regulations 
fir  authonzation  to  provide  interruptible 
transportation  service  on  behalf  of 
Marathon  Oil  Company,  a  producer  of 
natural  gas,  under  Uniteds  blanket 
certificate  issued  m  Docket  .No  CPG8-6- 
(X)0  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  would  transport 
151,583  MMbtu  on  a  peak  and  average 


day  and  55,327,810  MMbtu  on  an  annual 
basis. 

United  further  states  that  it  has 
commenced  service  under  the  120-day 
automatic  authorization  and  reported 
such  service  in  Docket  No,  ST89-2517, 
pursuant  to  §  284.223(a)  of  the 
Regulations. 

Comment  date:  June  12, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP8»-1 257-000) 

Take  notice  that  on  April  24. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP8»- 
1257-000  a  request  pursuant  to  §  157,205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
metering  facilities  for  four  existing  sales 
customers  at  five  locations,  under 
Tennessee's  blanket  certificate,  issued 
in  Docket  No.  CP82-413-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  install 
additional  metering  facilities  for 
deliveries  to  (1)  the  City  of  Springfield  in 
Robertson  County,  Tennessee;  (2)  the 
City  of  Morehead  in  Rowan  County, 
Kentucky;  (3)  Delta  Natural  Gas 
Company  in  Madison  and  Garrard 
Counties,  Kentucky;  and  (4)  Pike  Natural 
Gas  Company  in  Jackson  County,  Ohio. 
It  is  stated  that  the  metering  facilities 
are  required  because  of  operational 
diffi.culties  Tennessee  has  been 
experiencing  at  these  delivery  points.  It 
is  further  stated  that  the  existing 
metering  facilities  would  continue  to  be 
used  alongside  the  additional  facilities 
proposed  in  order  to  more  accurately 
m.easure  deliveries.  It  is  asserted  that 
there  would  be  no  change  in  the 
volumes  delivered  at  the  delivery  points 
specified  above  and  that  there  would  be 
no  impact  on  Tennessee's  peak-day  and 
annual  deliveries. 

Comment  date:  June  12, 1989,  in 
accordance  witli  Standard  Paragraph  G 
at  the  end  of  this  notice, 

5.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1271-000] 

Take  notice  that  on  April  25, 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP09-1271-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 


transportation  service  for  Catamount 
Natural  Gas,  Inc.  (Catamount),  under  the 
blanket  certification  issued  in  Docket 
No.  CP88-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  Jannry 
31, 1989,  under  its  Rate  Schedule  IT,  i; 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Catamount.  Texas  Gas  states 
that  it  would  transport  the  gas  from 
multiple  receipt  points  as  shown  in 
Exhibit  "B  "  of  the  transportation 
agreement  and  would  deliver  the  gas  to 
multiple  delivery  points  shown  in 
Exhibit  "C"  of  the  agreement.  It  is  stated 
that  the  ultimate  recipients  of  the  gas 
are  Armstar,  W.  R.  Grace,  and  Baltimore 
Specialty  Steel. 

Texas  Gas  advises  that  service  under 
i  284.223(a)  commenced  March  11, 1989, 
as  reported  in  Docket  No.  ST89-2717, 
Texas  Gas  further  advises  that  it  would 
transport  25,000  MMBtu  on  an  average 
day  and  9.125,000  MMBtu  annually. 

Comment  date:  June  12. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE,  'Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
fUed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  autherity  contained  in  and  subject  to 
jurisdiction  confened  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  requ.red  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  heanng  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing, 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  inter\ention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  15-.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  thf;  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authonzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filling  a  protest,  the  instant  request  shall 
be  t.-eated  as  an  applit;ation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act, 
Lois  D.  Ca  shell, 
Secrt'lary. 
[FR  Doc.  89-10782  FUed  5-4-89;  8;45  am] 

BILUNO  COOE  6717-0«-M 

[Docket  No.  ES89- 20-000] 

The  Detroit  Edison  Co.;  Application 

May  1,  1989. 

Take  notice  that  on  April  20, 1989,  The 
Detroit  Edison  Company  filed  an 
Application  pursuant  to  section  204  of 
the  Fedora!  Power  Act,  seeking 
authorization  to  issue  from  time  to  time. 
on  or  before  September  30, 1991,  in  an 
aggregate  pnncipal  amount  not  to 
exceed  $1,2  billion  at  any  one  time 
outstanding,  short-term  debt  securities 
and  promissory  notes  bearing  final 
maiuritios  not  to  exceed  two  years. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE  ,  'Washington, 
DC  2C»426,  in  accordance  with  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CP'R  385.211  and  385.214). 
All  su(;h  motions  or  protests  should  be 
filed  on  or  before  .May  19, 1989.  Protests 
will  be  considered  by  the  Commission  in 


determining  ttie  appropnate  action  to  u« 

taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  Casbell. 

Secretary. 

[FR  Doc.  89-10783  Filed  &-4-«9:  8:45  am) 

BtlXIMQ  COOC  •717-eiHI 


[Docket  No  CPB»-1?0*-000 

Northern  Natural  Gas  Co  ,  Divis»or  of 
Enron  Corp.;  Re<iuest  Under  B  an^e' 
Autt>orizatlon ' 

May  1,  1989. 

Take  notice  that  on  April  14, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street.  Houston.  Texas  77002. 
filed  in  Docket  No.  CP89-1209-000  a 
request  pursuant  to  Northern's  blanket 
authority  granted  on  September  1. 1982. 
in  Docket  No.  CP82-401-000  and 
§  §  157.205  and  157.212.  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  157.212)  for  authority  to 
realign  certain  volumes  and  modify  two 
existing  delivery  points  for  Midwest 
Gas.  a  Division  of  Iowa  Public  Service 
Company  (Midwest),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  is  proposing,  at  Midwest's 
request,  to  realign  CI>-1  firm  sales 
ser  ice  by  reducing  firm  entitlements  for 
five  communities  and  increasing  firm 
enti dements  for  five  communities  served 
by  Midwest.  Also.  Northern  is  proposing 
to  realign  SS-1  firm  sales  service  by 
reducing  firm  entitlements  for  one 
community  and  increasing  firm 
entitlements  for  seven  communities 
served  by  Midwest.  To  provide  the 
requested  realignment.  Northern  will 
make  modifications  to  two  existing 
dehverj'  points  located  at  Anoka  No.  lA 
and  HAM  Lake  No.  1.  Minnesota.  These 
modifications  will  consist  of  replacing 
the  existing  meters  with  larger  capacity 
meters  at  both  locations.  The  proposed 
realignment  of  entitlements  will  not 
affect  the  total  level  of  firm  sales  service 
provided  by  Northern  to  Midwest  under 
either  Rate  Schedule  CD-I  or  SS-1. 

Any  person  or  the  Commission's  staff 


■  Replace*  Notice  of  Application,  in  this  Docket 
dated  April  24, 1960. 
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use  natural  gas  or  petroleum  as  its 
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Amendments  to  the  FUA  on  May  21, 
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aidv   AUhifi  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  lo  Rule  214  of  the 
Commission  s  Procedural  Rules  i  Id  CFR 
385.214)  a  motion  to  intei^'ene  or  notice 
of  intei-vention  and  pursuant  to  §  137,205 
of  the  Regulations  under  the  Natural 
Gas  .Act  (18  CFR  157,205]  a  protest  to  thi> 
request.  If  no  protest  is  filed  within  th^' 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  efTectivp  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  18  filed  and  not  withdrawn 
withm  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
he  treated  as  an  application  for 
authorizalior,  pursuant  to  section  7  of 
the  Natural  Gas  .Act 
Lois  D  Cashell, 

Secrelary  ' 

[FR  Doc  39-10-84  Fupd  V4-«9  R  45  am] 
BIU.INO  COM  t717-«1-M 


Office  of  Fossil  Energy 

(Docket  No  FE  C4E  89-09;  Certification 
Notice— 35! 


Pow«f  Resources,  Inc.,  Filing  a 
Certification  of  Compliance;  Coal 
Capat>A<ty  of  New  Electric  Powerpiants 


AOENCV;  Office  of  Fossil 
action:  Notice  of  filmj^ 


Fn<-rgy,  DOE 


summary:  Title  li  of  the  Powerplant  and 
Indus'nai  Fuel  Use  Act  of  1978.  as 

d-icncled  I'-FU-A"  or  "the  Act")  (42 
r  S  C,  H301  et  seq].  provides  that  no 
new  electric  powerpl,.int  muy  he 
constructed  :.)r  iperatvd  as  a  ba.se  load 
p(iv,erf-^lant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a).  42 
U.S.C.  8311  (a).  Supp.  V,  1987),  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electnc  powerplant  to  be  operated 


as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  to 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self 
certification  in  accordance  with  section 
201(d).  Further  information  is  provided 
in  the  SUPPLEMENTARY 
INFORMATION  section  belov 


SUPPLEMENTARY  INFORMATION:  The 

following  company  has  Filed  a  self 
certification: 


Name 


Power  Besourcm  Inc    Houston,  TX 


Dale 
Recefved 


Type  ot  Faalrty 


Megawati 
Capacrty 


Location 


04-17-89     Topping  Cycle  Cogen 


268  4*  I  Big  Sprnig.  TX 


•  Nooce  at  tfiia  certrticauon  pfevlOus^y  appeared  in  tw  Federal  Register  on  J8r«usry  ?3    1989,  (54  FR  3111).  That  notK:e  en-oneoosly  mdicated  that  t!^ 
'^tK)fl*j!l  capaoiy  was  58  35  irsteaC  o<  i58  4  -"egawsns 


Amendments  to  the  FU,^  on  .Vlay  21, 
1987,  (Pub,  L  100-42)  altered  the  seneral 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self  certification  procedure. 

Issued  in  VV-isl.srji'on.  DC  on  .■\pn!  ZB  t'Jeg. 
I   Mien  Wampler. 
Assis'.art  Secretary .  Fo^s.  '.  t,  ??,-.,■, 
(FR  Doc.  ag-ioe'D  Filed  j-V  -ae.  a  -15  am] 
■iu.ma  cooc  uio-c\-u 


action:  Notice  of  filing. 


I  Docket  No.  FE  C4E  89-10:  C«rtHicatk>n 
Notice- 3€) 

Sterling  Power  Partners,  L.P.  ct  al.; 
Filing  Certifications  of  Compliance; 
Coal  Capability  of  New  EloctHc 
Powerplants 

AG£NCY:  Office  of  Fcssil  Energ;.    DOE 


summary:  Title  II  of  the  Powerplant  and 
Industnal  Foe!  Use  Act  of  1978,  as 
amended  {"FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a).  42 
U.S.C.  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pujsuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  lo 


operation  as  to  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  Two 
owners  and  operators  of  proposed  new 
electric  base  load  powerplants  have 
filed  self  certifications  in  accordance 
with  .section  201(d), 

Further  information  is  provided  in  the 
supplementary  information  section 
below, 

SUPPIXMENTARY  INFORMATION:  The 

following  companies  have  filed  self 

certifications: 


Sar'* 


Sier'ing  Pcwoif  Partners,  L  °  .  U^vt  YorX,  NY.. 
Ocean  Slaw  Powe»  ii,  Boston,  MA , 


Data 

rac8Med 


04-24-80 
04-24-88 


fype  ot  facility 


Comtxoed  Cycle  Cogen 
Combined  Cycle  Cogef- 


Megawatt 
capacity 


Location 


54 
250 


OneiPa  County. 
NY 

BumlMie,  Rl 


Amendments  to  the  FUA  on  May  21. 
1987.  (Pub.  L.  100-^2)  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self  certification  procedure. 

Issued  m  Washington,  DC  on  May  1, 1989. 
1  Allen  Wampler, 
Assistant  Secretary.  Fossil  Energy. 
(FR  Doc.  89-1(M:'1  Filed  5-J-89;  8:45  am) 

BILUNQ  COCE  64$C-0I-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lER-FRL-3567-41 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075, 

Availability  of  environmental  impact 
statements  Filed  April  24, 1989  Through 
April  28. 1989  Pursuant  to  40  CFR  1506.9 
FJS  No.  890105,  Draft  ^^"W,  OH,  KY  US 
62/68/Ohio  River  Bridge  Construction, 
Mason  Cotinty,  KY  to  Brown  County. 
OH,  Funding,  US  Coast  Guard  Bridge 
Permit  and  COE  Section  404  Permit! 
Mason  Co..  KY  and  Brown  Co.  OH, 
Due:  June  23,  1989,  Contact;  Robert  E. 
Johnson  (502)  227-7321. 
EIS  No.  890106.  DSuppl,  IBR,  UT. 
Diamond  Fork  Power  System  Pi  eject. 
Original  Plan  Reduction.  Bo.-inevUle 
Unit,  Central  Utah  Project,  Approval 
and  Funding,  Utah  a.".d  Wasatch 
Counties,  UT,  Due:  June  29, 1989. 
Contact:  Harold  Sersland  (601)  524- 
5580. 
EIS  No.  890107,  Draft,  USA,  LT,  Tooele 
Army  Depot.  On-Site  Facility  for 
Disposal  of  Stockpiled  ChemiLal 
Agents  and  Munitions  ConEtniCtK.n 
and  Operation,  Tooele  County,  UT. 
Due:  June  20. 1989.  Contact:  Lewis 
Walker  (202)  59S-7824 
EIS  No.  890108.  Draft,  COE,  CA.  Lower 
San  Joaquin  River  and  Tributaries 
Flood  Control  Plan  .ind  Channf-l 
Clearing  and  Snagging  Pioj^ci, 
Implementation  and  Modificaiions, 
Fresno,  Merced,  Stanislaus,  Madera 
and  San  Joaquin  Counties,  CA,  Due: 
June  19, 1989,  Contact:  Fred 
Walasavage  (916)  551-1880. 
EIS  No.  890109,  DSuppl,  AFS.  Ok,  AR. 
Ouachita  National  Forest.  Amended 
[,aiid  and  Resource  Management  Plan. 
Updated  and  Additional  Information 
with  emphasis  on  the  Issue  of  Even- 
Age  and  Uneven-Age  Mhnagement, 
Implementation,  Garland,  Logan,  Hot 
Spring,  Montgomery,  Howard,  Perry, 
Pike,  Polk,  Saline,  Scott.  Sebastian 
and  Yell  Cos,.  AR  and  Leflore  and 
McCurtain  Cos..  OK,  Due:  August  3, 


1989,  Contact;  Gary  Pierson  (501)  321- 
.=5202, 

EIS  No.  890110.  Draft,  AFS,  CA,  Alder 
Timber  Sale  Management  Plan. 
Implementation,  Middle  Deer  Creek 
ManaRemcnt  Area,  Almanor  Ranger 
District,  Lassen  National  Forest, 
Tphirna  County,  CA.  Due:  June  30. 
If  89.  Con'di  t  Laurence  Crabtree  (916) 
258-2141, 

EIS  No.  firoill,  Draft.  ArS,  CA.  Polk 
Timber  Sale  Management  Plan, 
Implementation.  1  owerMiil  Creek, 
Middle  Deer  Creek  and  Lower  Deer 
Creek  Management  Areas,  Almanor 
Rringer  District,  Lassen  National 
Fcrest,  Teham.a  County,  CA,  Due:  June 
30,  1989.  Contact  Laurence  Crabtree 
(916)  258-2141. 

EIS  No.  890112,  DGuppl,  AFS,  NC,  TN, 
VA,  Cherokee  National  Forest  Land 
and  Rpscurr  e  Man.ig.  T.er'  Plan, 
Aitt'mative  7  .Modificatio.^. 
Implementation,  Carter  Cocke, 
(yreene,  Johnson,  McMinn,  Monroe, 
PoIk  Sullivan,  L'nicni  and  Washington 
Cnunries,  T^',  \Vd<-Ki:if 'on  County, 
\I\  and  Ashe  Ccur,?;,.  NC,  Due: 
■August  3. 1989,  Contact:  Donald  L 
Rollins  (615)  476-9700. 

EIS  No.  890113,  DSuppl,  COE,  WY, 
Sandstone  Dam  and  Reservoir 
Construction.  Municipal.  Agricultural 
and  Industrial  Water  Supply  Project, 
Purpose  and  Need  and  Mitigabon  Plan 
StfCtions  Revision,  4(>4  Permit,  Savery 
Creek,  Carbon  County,  WY,  Due:  June 
1°,  l?S9,  Contact:  Richard  D.  Gorton 
(402)221-4:93. 

EIS  No.  890114,  Draft.  AFS,  OR,  Tepee 
Butte  Fire  Recovery  Project 
Imp-^'men^.^tinn  A'lgust  thru 
Spp-r.-ibt :  V^Xi  1  ei-iee  Butte  Fire 
Dhm««;r  Rprove.n.  Land  Management 
Fl'j."  tio::s  Canyon  National 
Recreation  Area.  Wallowa- Whitman 
National  Forest,  Wallowa  County, 
OR.  Due:  June  19, 1989.  Contact: 
Steven  ti'owe.^  (503)  523-9401. 

Dale-;  M-.>  2,  198? 
William  D.  DicJ^erson. 

Deputy  Dimctar,  Office  of  Federal  Activities. 
(FR  Doc  eo-ioeas  Filed  5-4-89;  8:45  are] 
elLU^M^  ccoE  «&co-sc-m 


IFRL-3W7-31 

Proposed  Administrative  S«ttl»»ment 
end  Opportunity  to  Comment 

AGENCY:  Knvironmental  Protection 

Agency. 

ACTiO>{:  .Notice  of  proposed 
administrative  settlemicnt  and 
opportunity  for  public  comment 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  setdement  for 


BEST  COPY  AVAILABLF 


recovery  of  EPA's  response  and 
oversight  costs  pursuant  to  section  122(i) 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986.  Public 
comment  is  also  solicited  by  this  notice. 

Under  42  U.S.C.  9806.  EPA  is 
authorized  to  enter  into  and  to  issue 
orders  requiring,  among  other  things, 
investigation  and  cleanup  of  facilities 
where  hazardous  substances  have  or 
may  have  been  released.  42  U.S.C.  9607 
provides  that  a  party  responsible  for  the 
release  is  liable  for  costs  expended  by 
the  United  States  in  its  response  to  the 
problem.  42  U.S.C.  9622(h)  provides  EPA 
with  authority  to  consider,  compromise 
and  settle  a  claim  for  costs  incurred  by 
the  United  States  if  the  case  has  not 
been  referred  to  the  Department  of 
Justice.  This  notice  proposes  a 
setdement  to  a  claim  by  EPA  against 
Technical  Ordnance,  Inc.,  pursuant  to 
this  setdement  authority.  Because  this 
case  is  one  in  which  the  United  States 
has  incurred  costs  less  than  $500,000, 
EPA  may  compromise  and  settle  the 
claim  without  the  prior  written  approval 
of  the  Attorney  GeneraL  The  settlement 
of  this  case  has  not  been  referred  to  the 
Department  of  Justice. 

In  1966,  Techmical  Ordnance,  Inc. 
owrned  an  operation  called  Dela-Tek 
located  m  Coolidge.  Arizona,  which 
produced,  primarily,  ammunition  and 
explosives.  In  November  of  1988.  EPA 
issued  an  administrative  order  to 
Technical  Ordnance,  pursuant  to  42 
U.S.C.  8e06(a).  requLring  Technical 
Ordnance  to  carry  out  a  cleanup  of 
buried  and  improperly  .stored  hazardous 
wastes  at  the  facility.  As  an  operator  of 
the  facility,  EPA  detenmned  that 
Technical  Ordnance  was  a  responsible 
party  for  the  cleanup  pursuant  to  42 
U.S.C.  2807.  When  Technical  Ordnance 
submitted  a  cleanup  plan  which  did  not 
adcqua<3ly  address  the  required 
cleanup.  EPA  mobilized  its  cleanup  team 
and  began  the  cleanup  itself.  Technical 
Ordnance  subsequently  produced  an 
adequate  cleanup  plan,  and  EPA 
withdrew  its  cleanup  team  and  allowed 
Technical  Ordnance  to  complete  the 
cleanup. 

EPA  spent  583,699.85  in  cleanup 
operations  and  in  overseeing  Technical 
Ordnance's  activities  once  they  took 
over  the  cleanup  effort.  After 
negotiations  with  EPA.  Technical 
Ordnance  has  agreed  to  reimburse  EPA 
$74,500;  with  $14,500  payable 
immediately  followed  by  20  monthly 
payments  of  $3,000  each.  EPA  believes 
that  the  setdement  is  fair  and  in  the 
public  interest. 
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complaints  of  harmful  Interference  or 


Synopsis:  The  proposed  modification 

lAifMilH  limit  thp  nmniint  nf  nvprr.arriaop 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragranh  7  of  the  Act  (12 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicAtfid.  Onr.p  the 


Wobum  KatJonal  Corp..  •«  tL; 
ApplicaUoD  To  Engage  D«  Hovo  m 
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imcnvt  DATE  June  5. 1989.  Comments 
will  be  considered  if  received  before  the 
effective  date. 

AOOW— :  Comments  may  be  mailed  to. 
Jeff  Dhonl.  United  States  Environmental 
Protection  Agency,  215  Fremont  Street, 
T-4-4,  San  Francisco,  CA  94105. 
ron  nmTHiM  MronnA-noN  contact: 
leffDhont  (415)  974-0990. 

Dated:  April  I'A  1989. 
)«ff  ZdikMD. 

Director,  Hazardous  Waste  Management 

Division. 

[FR  Doc.  89-10M6  Filed  5-4-89;  8:45  am) 

MJJMCOOf  UM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  1. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501-3520). 

Copies  of  the  submissions  ma>  be 
purchased  from  the  Commission  s  copy 
contractor,  International  Transcnption 
Service.  (202)  857-3800,  2100  M  Street 
NW..  Suite  140.  Washington,  DC  ZOOS':- 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn,  Office  of  Management 
and  Budget.  Room  3235  NEOB. 
Washington.  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Commis3i(ir.. 
(202)  632-7513. 
0MB  Number:  3060-0398 
Title:  Sections  2.948.  15.117(g)(2).  and 
15.117(g)(3) — Equipment  Authorization 
Measurement  Standards 
Action:  New  collection 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  Recordkeeping 
requirement  and  on  occasion 
reporting 
Estimated  Annual  Burden:  400 
responses;  20  recordkeepers;  9,350 
hours;  22.28  hours  average  burden  per 
response  or  recordkeeper 
Xeeds  and  Uses:  Information  will  be 
used  by  the  Commission  to  ensure 
that  data  which  accompanies  all 
requests  for  equipment  authorization 
is  valid  and  that  proper  testing 
procedures  were  utilized.  Data  may 
also  be  used  for  investigating 


complaints  of  harmful  interference  or 
for  venfying  the  manufacturer's 
compliance  with  the  Commission's 
Rules. 

0\fB  Number  3060-0329 

Title  Section  2.955,  Equipment 
.Authonzation — Verification 

Action:  Revision 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  Recording 
requirement 

Estimated  Annual  Burden:  5,675 

recordkeepers;  102.150  hours;  18  hours 
average  burden  per  recordkeeper 

Xeeds  and  Uses:  Technical  data  is 
gathered  and  retained  by  the 
equipment  manufacturer  m  order  to 
verify  compliance  for  each  device 
operated  under  the  applicable  Rule 
part.  Testing  and  required  verification 
aids  in  controlling  potential 
interference  to  radio  communications 
and.  if  necessary,  the  data  gathered 
may  be  used  for  investigating 
compliants  of  hanrJul  interference,  or 
for  venfying  the  manufacturer  s 
compliance  with  the  Rules. 

Federal  Cdmryiunications  Commission. 

Doona  R.  S«arcy, 

Secretary. 

[FR  Doc  89-108f,1  Filed  5-4-89;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 
AgreenDent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agTeement(s)  pursuant  to 
section  5  of  the  Shipping  .^ct  of  1984. 

interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Ma'i!:me  Commission.  HOC  L  Street, 
NW  ,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Sec.-etary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appedrs  The  requirements  for 
con^ments  are  found  in  §  572.603  of  Title 
48  of  the  Code  nf  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pend:ng 
agreement. 

Agreement  No.  21 2-01 121 3-007. 

Title:  Spain-Italy/ Puerto  Rico  Island 
Pool  Agreement. 

Parties: 

Compania  Trasatlantica  Espanola. 
S.A. 

Nordana  Line  AS 

Sea-Land  Service,  Inc. 


Synopsis:  The  proposed  modification 
would  limit  the  amount  of  overcarriage 
liability  for  the  initial  Pool  Period. 

By  Order  of  the  Federal  Maritime 
Commission. 
foMpli  C  PoUdng, 
Secretary 

Dated:  May  1. 1989. 
[FR  Doc.  89-10794  Filed  5-4-89:  8:45  am] 
BajJNQ  cooc  STSO-OI-M 


Fact  Finding  Investigation  No.  16; 
Possibte  Malpractices  in  the  Trans- 
Attantic  Trades;  Order  Extending 
Investigation 

May  1. 1989. 

By  Order  issued  April  9, 1987  (52  FR 
12064,  April  14, 1987).  the  Federal 
Maritime  Commission  instituted  this 
non-adjudicatory  investigation  into  the 
practices  of  rebates,  concessions, 
absorptions  and  allowances  in  excess  of 
those  set  forth  in  applicable  tariffs,  and 
any  other  devices  or  means  of  obtaining, 
providing,  or  allowing  other  persons  to 
obtain  transportation  of  property  at  less, 
or  different  compensation  than  the  rates 
and  charges  shown  in  applicable  tariffs 
or  service  contracts,  in  the  United  States 
foreign  commerce,  between  ports  and 
points,  in  the  Trans-Atlantic  Trades.  By 
Order  issued  June  10, 1988  (53  FR  22385, 
June  15, 1988),  the  term  of  this 
investigation  was  extended  to  April  14. 

1989.  The  Investigative  Officer  has  now 
advised  that  in  order  to  complete 
ongoing  fact  finding  activities  it  is 
necessary  to  extend  this  investigation 
an  additional  year. 

Therefore,  it  is  ordered,  That  the 
Investigative  Officer  shall  issue  a  final 
report  of  findings  and  recommendations 
to  the  Commission  on  or  before  April  14. 

1990.  such  report  to  remain  confidential 
unless  and  until  the  Commission  rules 
otherwise. 

By  the  Commission. 
loseph  C.  PoUcing, 
Secretary: 

[FR  Doc.  89-10766  Filed  5-4-89;  8:45  am] 
NUIMQ  cooc  (TJO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Bani(s  or 
Banic  Holding  Companies;  Charles  R. 
Gesme 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
i  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U,S.C.  lS17\i)[7)]. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wrihng  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors,  Comments  must  be  received 
not  later  than  May  19, 1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Charles  R.  Gesme.  Hopkins, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  American  National 
Agency,  Inc.,  Nashwauk,  Minnecta,  and 
thereby  indirectly  acquire  85  percent  of 
the  voting  shares  of  The  American 
National  Bank  of  Nashwauk,  Nashwauk. 
Minnesota, 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  JefferyN.  Bradley.  Momson. 
Colorado;  to  acquire  an  additional  9.62 
percent  of  the  voting  shares  of 
Evergreen  Bancorporation,  Evergreen, 
Colorado,  for  a  total  of  18.35  percent  and 
thereby  indirectly  acquire  Evergreen 
National  Bank,  Evergreen,  Colorado. 

2.  C.R.  Cowherd,  CarroUton,  Missouri; 
to  acquire  an  additional  15  percent  of 
the  voting  shares  of  Carroll  County 
Bancshares,  Inc.,  CarroUton,  Mistiouri, 
fcr  a  total  of  29  percent  and  thereby 
indirectly  acquire  The  Carroll  County 
Trust  Company,  CarroUton,  .Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  1, 1969 
lennifer  |.  )ohnsoa. 
Associate  Secretary  afire  Beard. 
[FR  Doc.  89-10799  Filed  5-4-89;  fiAh  am] 
B4LLIV3  cooe  «2tO-«n-1l 


National  Penn  Bancshwes,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Me.-gcrs  of  Bank  Holding  Companies 

Tlie  companies  Ustcd  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US  C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c)). 


Each  application  lb  available  for 
immediate  inspecbon  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  nf 
Governors.  Interested  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  ;n 
writing  to  the  Reserve  Bank  or  to  the 
offices  of  the  Board  of  Governors.  A.ny 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifj'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comiru  nLs 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  26, 
1989. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvama  19HJ6 

1.  National  Perm  Bancshares.  Inc., 
Boyertown,  Pennsylvania:  to  acquire  up 
to  24.9  percent  of  the  voting  shares  of 
Pennsylvania  State  Bank,  l-emoyne, 
Pennsylvania,  a  de  novo  bank. 

B  Federal  Reserve  Bank  of  Chicago 

(David  S  Epstein,  Vice  Presideut)  230 
South  LtSaUc  Street,  Chicago,  Illinois 
60690; 

1.  NDM Bancorp,  Inc..  .Mendota. 
lUinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  National  Bank  of 
Mendota.  Mendota,  UiuiQid. 

2.  NBM  Banco rp.  Inc..  Mendota. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  if  i.V  Bancorp,  Inc..  Peru. 
Illinois,  and  thereby  indirectly  acquire 
First  National  Bank  in  Peru.  Peru, 
Illinois. 

C.  Federal  Reserve  Bank  of  Ka.nsos 
Qty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

1,  FirstBank  Holding  Company  of 
Colorado,  Lakewood.  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  of  South  Boulder,  National 
Association,  Boulder,  Colorado,  and  100 
percent  of  the  voiing  shares  of  FirstBank 
of  Beaver  Creek,  National  Association. 
Unincorporated  Eagle  County,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  M..yl.  1989 
lennifer  J.  lohnson, 

Associate  Sfcretary  of  the  Board. 

[FR  Dor.  89-10800  Filed  5-4-89;  8:45  am) 
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Wobum  National  Corp..  et  el.: 

AppUcatJon  To  Engage  D«  Novo  in 
Permissible  Nonbank(r.g  Activtip* 

The  company  hsted  in  this  notice  has 
filed  an  application  under  {  225.23(a)(l} 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a](l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C, 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  noobanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales, 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  saffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute.  summariTing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  jnxiposaL 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  26. 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Wobum  National  Corporation. 
Wobum.  Massachusetts:  to  engage  de 
novo  in  making  com;mercial  loans 
pursuant  to  section  225.25{b)(l)(iv)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  1, 1989. 
lennifer  }.  Johnson. 
Associate  Secretary  of  the  Board 
FR  Doc.  89-10801  Filed  5--*-«9;  8:45  am) 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 


validity  of  results,  applicants  will  be  current  CDC/ ATS  recommended  anti- 

hmited  to  those  which  treated  at  least  25      tuberculosis  drug  regimens  in  the 


Federal  Register  /  Vol.  54,  No.  86  /  Friday    May  5    1989   '  Not 


irrs 


inu9 


the  efficacy  of  current  CDC/ATS 
recommended  chemotherapy  regimens 
in  the  treatment  of  tuberculosis  in  HIV- 


2.  Assist  in  data  management  and 
analysis 

3.  .Assist  .n  the  fsaluat'on  of  orocram 


c.  The  ability  of  the  applicant  to 
monitor  and  follow  participants 

receivina  nrpvpntivp  thprnnv   inrlnrtino 
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DEPARTHEMT  Of  HEALTH  AND 
HUMAN  SERVICES 

C«nt«r«  for  DtoMn*  Control 
[Aimounc#nwnt  920) 

TutMTCukMlt  and  Human 
Inwmjnodvflclancy  Virus  [HIV] 
Demonstration  Protscts 

Introductioa 

The  Centers  for  Disease  Control 
[CDC]  announces  the  availability  of 
Fiscal  Year  1989  funds  for  cooperative 
agreements  for  Tuberculosis  and  Human 
Immunodeficiency  Virus  (HIV) 
Demonstration  Projects  for  (A)  i\'ew 
Diagnostic  Tests:  develop  and  evaluate 
new  diagnosdc  tests  for  tuberculosis  in 
persons  infected  with  HTV;  (B) 
Recommended  Therapy  Efficacy 
Studies:  determine  the  efficacy  of 
current  CDC/American  Thoracic 
Society  (ATS]  recommended  anti- 
tuberculosis drug  regimens  in  the 
treatment  of  tuberculosis  in  persons 
with  HTV  infection;  and  (C)  Trial 
Preventive  Therapy  Efficacy  Studies: 
determine  the  efficacy  of  various 
regimens  of  tuberculosis  preventive 
therapy  and  the  risk  of  tuberculosis  and 
AIDS  among  tuberculin  positive  persons 
during  various  stages  of  HIV  infection 
(dually  infected  persons). 

.^utliority  | 

This  program  is  authorized  by  the 
Public  Health  Service  Act:  section  301(a) 
(42  U.S.C.  241(a)).  as  amended;  and 
section  317(k)  (42  U.S.C.  247b(a)). 
Regulations  governing  programs  for 
preventive  health  services  are  codified 
at  42  CFR  Part  51b.  Subpart  A  contains 
general  provisions  relating  to  this 
program. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
include  nonprofit  and  for-profit 
organizations.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations,  State  and  local  health 
departments  and  small,  minonty  and/ur 
women-owned  businesses  are  eligible 
for  these  cooperative  agreements, 

In  addition,  eligible  applicants  must 
meet  m.inimum  requirements  for  the 
specified  project  areas  as  follows: 

.A.  New  Diagnostic  Tests:  Applicants 
w'.ll  be  limited  to  those  with  the 
expertise  and  facilities  in  laboratory 
diagnosis  of  infectious  diseases  since 
only  they  would  have  the  necessary 
capabilities  to  develop  and  evaluate 
diagnostic  tests. 

B.  Recommended  Therapy  Efficacy 
Studies:  Due  to  the  need  to  enroll 
Buffic'ent  patients  to  ensure  statistical 


validity  of  results,  applicants  will  be 
limited  to  those  which  treated  at  least  25 
HIV-infected  tuberculosis  patients 
dunng  1987  and  1988. 

C.  Trial  Preventive  Therapy  Efficacy 
Studies:  Due  to  the  need  for  an  adequate 
study  group  of  dually  infected 
individuals,  applicants  will  be  limited  to 
areas  that  are  able  to  enroll  at  least  100 
dually  infected  persons  in  a  12  month 
period. 

Availability  of  Funds 

Approximately  $1,970,000  is  available 
in  Fiscal  Year  1989  to  fund 
approximately  18  new  cooperative 
agreements.  It  is  expected  that  the 
average  award  will  be  $100,000.  ranging 
from  $50,000  to  $240,000.  It  is  expected 
that  awards  will  begin  on  or  about 
September  15. 1989.  for  a  12-month 
budget  period  within  a  1  to  4  year 
project  period.  Funding  estimates  are 
subject  to  change.  Continuation  awards 
within  an  approved  project  period  will 
be  made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

A.  .Vew  Diagnostic  Tests: 
Approximately  $510,000  is  available  to 
fund  approximately  4  awards  for  a  12- 
month  budget  period  within  a  1-3  year 
project  period. 

B.  Recommended  Therapy  Efficacy 
Studies:  Approximately  $500,000  is 
available  to  fund  approximately  10 
awards  for  a  12-month  budget  period 
within  a  1-4  year  project  penod. 

C.  Trial  Preventive  Therapy  Efficacy 
Studies:  Approximately  $960,000  is 
available  to  fund  approximately  4 
awards  for  a  12-month  budget  period 
within  a  1-3  year  project  period. 

Funds  m.3y  be  used  to  support 
personnel  and  to  purchase  equipment, 
supplies,  and  services  directly  related  to 
project  activities.  Funds  may  not  be 
u.sed  to  support  inpatient  care  or  to 
supplant  State  or  local  health 
department  funds  available  for 
tuberculosis  control. 

Purpose 

The  purpose  of  this  program  is 

threefold: 

A.  .Vew  Diagnostic  Tests:  Develop 
and  evaluate  new  diagnostic  tests  for 
tuberculosis  in  HIV-infected  persons. 
Applications  proposing  to  develop  and 
evaluate  rapid  tests  with  high  sensitivity 
and  specificity  are  encouraged.  These 
tests  must  be  evaluated  among  HIV 
infected  persons  with  and  without 
tuberculosis  and  tuberculous  infection 
during  various  stages  of  HIV  infection. 
Test  characteristics  will  be  related  to 
the  tuberculin  skin  test  reaction,  as  well 
as  to  clinical  parameters. 

B.  Recommended  Therapy  Efficacy 
Studies:  Determine  the  efficacy  of 


current  CDC/ ATS  recommended  anti- 
tuberculosis drug  regimens  in  the 
treatment  of  tuberculosis  in  MTV- 
infected  persons.  These  projects  will 
involve  the  prospective  collection  of 
demographic,  clinical,  and  laboratory 
data  from  HTV  infected  persons  who 
develop  tuberculosis, 

C.  Trial  Preventive  Therapy  Efficacy 
Studies:  Determine  the  efficacy  of 
tuberculosis  preventive  therapy  and  the 
risk  of  tuberculosis  and  AIDS  among 
dually  infected  persons.  These  projects 
will  assess  the  efficacy  of  various 
regimens  of  preventive  therapy  and  the 
risk  of  tuberculosis  and  AIDS  among 
tubercidin  positive  persons  during 
various  stages  of  HTV  infection. 

D.  The  National  Program  goals  are  to: 
1.  Develop  rapid  (i.e.,  2  to  4  hours]  and 
highly  specific  and  sensitive  (i.e..  95 
percent  or  greater)  diagnostic  tests  to 
determine  which  HTV  infected  persons 
are  also  infected  with  the  tubercle 
bacillus; 

2.  Develop  optimal  chemotherapeutic 
regimens  for  treating  tuberculosis 
patients  who  are  infected  with  the  HIV; 
and. 

3.  Prevent  tuberculosis  among  dually 
infected  persons  by: 

a.  Assessing  the  impact  of  INH  and 
other  drugs  in  reducing  tuberculosis 
morbidity  and  mortality  among  persons 
with,  or  at  high  risk  of,  HIV  infection, 
and 

b.  Assessing  the  risk  of  developing 
tuberculosis  in  persons  with  dual 
infection  and  the  influence  of 
tuberculosis  on  the  progression  of  HIV 
infection. 

Program  Requirements 

A.  Recipient  Activities 

1.  New  Diagnostic  Tests 

a.  Develop  rapid  new  diagnostic  tests 
for  tuberculosis  which  are  capable  of 
specifically  identifying  persons  infected 
with  Mycobacterium  tuberculosis, 
particularly  when  those  persons  are  also 
infected  with  the  HTV. 

b.  Develop  and  implement  protocols  to 
evaluate  the  sensitivity  and  specificity 
of  the  new  diagnostic  tests. 

c.  Develop  and  implement  an 
evaluation  plan  to  monitor  the  results. 

d.  Prepare  and  publish  findings. 

2.  Recommended  Therapy  Efficacy 
Studies 

Determine  the  efficacy  of  current 
CDC/ATS  recommended  anti- 
tuberculosis drug  regimens  in  the 
treatment  of  tuberculosis  in  HIV- 
infected  persons  by: 

a.  Developing  and  implementing  a 
protocol  which  will  successfully  assess 


the  efficacy  of  current  CDC/ATS 
recommended  chemotherapy  regimens 
in  the  treatment  of  tuberculosis  in  HIV- 
infected  persons.  The  protocol  should 
adequately  provide  for  monitoring  of 
compliance  and  adverse  reactions; 

b.  Developing  and  implementing  an 
evaluation  plan  to  monitor  the 
effectiveness  of  the  protocol;  and. 

c.  Preparing  and  publishing  results, 

3.  Trial  Preventive  Therapy  Efficacy 
Studies 

Determine  the  efficacy  of  tuberculosis 
preventive  therapy  and  the  risk  of 
tuberculosis  and  AIDS  among  dually 
infected  persons  by: 

a.  Developing  methods  or  strategies  to 
successfully  identify  and  administer 
tuberculosis  preventive  therapy  to  HIV- 
infected  persons  who  are  also  infected 
with  the  tubercle  bacillus.  The  strategies 
should  be  applicable  to  TB/HTV-infected 
persons  anywhere  in  the  United  States 
and  should  include  a  description  of  the 
methods  to  be  used  to  monitor  for  and 
insure  compliance,  assess  toxicity,  and 
follow  patients  for  at  least  2  years  ufter 
completion  of  therapy; 

b.  Implementing  the  plan  developed  to 
provide  preventive  therapy  to  dually 
infected  persons; 

c.  Developing  and  implementmg  an 
evaluation  plan  that  measures  the 
effectiveness  of  the  trial  preventive 
therapy  regimens  employed;  and. 

d.  Preparing  and  publishing  findings. 
Each  of  the  three  above  proposed 

projects  involve  HIV-infected  patients. 
Those  applicants  which  would  have  to 
provide  HIV  antibody  testing  to 
determine  a  person's  HIV  infection 
status  are  reminded  of  the  need  to 
provide  pre-  and  post-test  counseling 
and  partner  notificadon  of  HIV 
seropositive  patients.  Applicants  are 
also  reminded  that  State  and  local 
health  departments  have  requirements 
regarding  specific  reportable  diseases  or 
conditions.  Recipients  of  these  funds  are 
encouraged  to  conform  to  the 
requirements  in  their  particular 
geographic  location. 

Applicants  must  include  in  their 
applications  all  relevant  documentation 
which  permits  the  use  and  reporting  of 
the  HIV  antibody  test  for  the  purposes 
described  in  their  proposal,  as  well  as  a 
carefuly  described  plan  to  assure  the 
confidentiality  of  patient  records  and 
test  results,  and  how  this  information 
will  be  handled. 

B.  Centers  for  Disease  Control 
Activities 

1.  Collaborate  and  consult  in  the 
development  and  implementation  of 
protocols. 


2.  Assist  in  data  managemfnt  and 
analysis 

3  Assist  in  the  evaluation  of  program 
efff  ct'veness. 

4.  Assist  in  the  preparHtion  and 
publication  of  results. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  on  the  following  criteria: 

A.  Project  Specific  Criteria 

1.  New  Diagnostic  Tests 

a.  Performance  of  the  laboratur, 
during  1987  and  1988  in  providing 
diagnostic  services  for  fuberrulosis 
patients  with  and  without  HIV  infection. 

b.  The  ability  to  c-htain  diagnnstir 
specimens  from  HIV  seropositive  and 
seronegative  persons  who  are  (1) 
infected  with  the  tubercle  bacillus  but 
do  not  hav;-  disease.  (2)  not  infected 
with  the  tubercle  bacillus  (i.e.  normal 
controls),  and  (3)  confirmed  as  having 
disease  due  to  Mycobacterium 
tuberculosis  and/or  other  mycobacterial 
organisms.  (The  number  of  diagnostic 
specimens  must  be  sufficient  to  ensure 
statistical  validity.  The  actual  number 
required  will  vary  depending  on  the 
protocol  design.) 

c.  Past  performance  of  the  apphcant  in 
developing  and/or  evaluating  diagnostic 
tests 

d.  Demunstratu^d  experti.se  in 
immunology  and/or  molecular  biology. 

2.  Recommended  Therapy  Efficacy 
Studies 

a.  The  extent  of  the  problem  of 

tuberculosis  and  HiV  infection  in  the 
applicant's  Stale  or  city 

b  The  number  of  patients  with 
tuberculosis  and  HIV  infection  treated 
for  tuberculosis  at  the  applicant's 
institution  within  the  past  two  years. 

c.  The  ability  of  the  apphcant  to 
monitor  and  treat  tuberculosis  patients 
who  are  HIV-infected,  including  non- 
conphant  patients. 

e.  Trial  Preventive  Therapy  Efficacy 
Studies 

a.  The  extent  of  the  prolilem  uf 
tuberculosis  and  HIV  infection  in  tiie 
applicant's  city  or  Slae,  including  the 
number  of  tuberculosis  cases,  the 
number  of  AIDS  cases,  the  number  of 
tuberculosis  cases  with  AIDS /HIV 
infection,  the  estimated  prevalence  of 
HIV  seropositivity  in  various  population 
groups,  and  the  estimated  prevalence  of 
tuberculin  reactivity  among  .AIDS  risk 
groups 

b  The  estimated  number  of  dually 
infected  person  who  can  be  identified 
and  given  tuberculosis  preventive 
therapy. 


c.  The  ability  of  the  applicant  to 
monitor  and  follow  participants 
receiving  preventive  therapy,  including 
methods  for  dealing  with  noncompliani 
patients. 

B.  General  Evaluation  Criteria 

1.  The  extent  to  which  short-term  and 
long-term  objectives  are  provided,  and 
the  extent  to  which  they  are  realistia 
measurable,  time-phased,  related  to 
recipient  activities,  and  are  consistent 
with  the  National  program  goals  for 
which  funds  are  being  made  available. 

2.  The  overall  potential  e^ectiveness 
of  the  applicant's  proposed  activities 
and  methods  for  meeting  the  stated 
objectives.  For  clinical  studies,  this 
includes  plans  for  insuring  compliance 
and  preventing  tuberculosis  in  high  risk 
groups. 

3.  The  adequacy  of  plans  to  evaluate 
progress  in  implementing  methods  and 
in  achieving  objectives. 

4.  The  inclusion  of  relevant 
documentation  which  ;>ermits  the 
applicant  to  use  the  HIV  antibody  test 
and  report  the  results,  for  the  purposes 
described  in  the  applicant's  proposal. 

5.  The  inclusion  of  detailed 
description  of  the  applicant's  plan  for 
assuring  confidentiality  of  patient 
records  and  test  results,  and  an 
explanation  of  who  such  information 
will  be  handled. 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  justified  and 
consistent  with  the  Intended  use  of 
funds. 

E.0. 12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 

Programs. 

Other  Requirements 

Recipients  must  comply  with  the 
document  titled:  Content  of  Aids- 
Related  Written  Materials.  Pictorials, 
Audiovisuals,  Questionnaries,  Sur\ey 
Instruments,  and  Educational  Sessions 
(October  1988).  (54  FR  10049,  March  9. 
1988) 

Catalo}.;  n!  i  ederal  DomeiUt.  Ai^iiistaace 

NumHf  r 

The  catalog  of  Federal  Domestic 
Assistance  Numbers  are  13.116,  Project 
Grants  and  Cooperative  Agreements  for 
Tuberculosis  Control  Programs,  and 
13.118,  Acquired  Immunodeficiency 
Syndrome  (AIDS)  Activity. 

Application  Submission  and  Deadline 

Applicants  may  submit  more  than  1 
application  under  this  announcement. 
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Each  application,  however,  must  be 
complete  as  it  will  be  evaluated  without 
r*>fpr»»nrfi  to  anv  other  aDolication. 


Signed  hy: 
Robert  L  Foster, 

Acljno  Director.  Office  o^ Pm^mm  Sunoort. 
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grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 


1.  WIN  certification  Report  (117-A) 
and  WIN  Grant  Change  Report  (177- 

Pi  1 fKiTri_Arw--.Q 


Fc  rr.t  SjtMnftted  to  the  Office  of 
Mansgemeot  snd  Budget  for 


C'^a  1  r-^"\r  nt 
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Each  application,  however,  must  be 
complete  as  it  will  be  evaluated  without 
reference  to  any  other  application. 
The  original  and  two  copies  of  each 

application  (PHS  Form  5161-1)  must  be 
submitted  to  Candice  N'owicki-Lehnherr. 
Grants  Management  Officer,  Grants 
.Management  Branch  Prccureinent  and 
Grants  Office.  Centers  for  Ehseasp 
Control.  255  East  Paces  Ferry  Road  \E,, 
Room  300,  Atlanta,  G.\  30305,  on  or 
before  June  21,  1989. 

A.  Deadline.  Appiicatiuns  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Rtjceived  on  or  before  the  deadline 
date:  or, 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submissior.  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Se.-\ice  postmark  or  obtain  a 
legibly  dated  receipt  from  a  com.Tiercial 
earner  or  U.S.  Postal  Service.  Priv die 
metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  maiiiig.) 

B.  Late  Applications.  Applications 
which  do  not  meet  the  cntena  m  .\.l.  or 

2.  above  a.'e  considered  late 
applications.  Lale  applications  will  not 
be  considered  in  die  current  competition 
and  will  be  remmed  to  the  applicant. 

Where  to  Obtain  .Additional  In.'omiaaon 

I." formation  on  application 
procedures,  copms  of  apphcation  forms, 
and  other  materials  may  be  cbtaini-d 
from  Marsha  D.  Driggans  or  Nealean 
Austin.  Grant  \!finagemcn:  Speciaiists. 
Grants  Management  Branch, 
Procurem.ent  and  Grar's  Office,  CHT'ers 
for  Disease  ControL  255  East  Paces 
Ferry  Road  NE..  Rocm  300,  .Atlanta,  GA 
30305,  telephone  (4041  842-«575.  or  FTS 
2.1^-6575.  Announcem.p-it  920. 
Tuberculosis  end  Hun\:n 
Immunodeficiency  V:rjs  IHIVJ 
Demonstration  Protects,  must  bo 
referenced  m  all  reques's  for 
information  per'^aming  'o  these  p'-iiects. 

Technical  assistance  for  the 
laboratory  studies  may  be  oDtaint^d  from 
Robert  C.  Good,  Ph.D.,  Respira'ory 
Diseases  Branch,  Division  of  Bacttiriiil 
Diseases.  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  .'\tlanta. 
GA  30333.  (tO-r  639-3021  or  FTS  236- 
3021 

Technical  assistance  for  the  treatment 
and  prevention  studies  may  be 
obtra;.ned  from  Richard  ].  O'Brien,  M.D., 
Division  of  Tuberculosis  Control,  Center 
for  Prevention  Services,  Centers  for 
Disease  Control.  Atlanta,  GA  3033.1. 
(404)  63&-2S30  or  FTS  236-2530. 

Dated;  .May  :.  ISO? 


Signed  by: 
Robert  L  Foster, 

.■^  cting  D:recti:r.  Office  of  Program  Support. 

Cprtf'^  'or  D.'Sfdse  Control. 

[FV.  Dn.-   S8-10798  Filed  .'M-Oft  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  89M-0112! 

Unitens  Corp.  Premarket  Approval  of 
Unilens^''  53  (Ocufttcon  B)  Soft 
(HydropMitc)  A«ph«rte  Contact  Lens 

agency:  Food  and  Dru^  Admnistidtion. 
action:  Notice. 


summary:  The  Food  and  Drug 
.Administration  (FDAl  is  announiiing  its 
approval  of  the  application  by  Unilor.s 
Corp.,  LaQumta.  C.A,  for  premarket 
appr.ii.a!,  under  the  Medical  Device 
Ajr.endments  of  1978.  !..f  the  Umlens  ^ 
53  (Crufiicpn  B)  Soft  (Hydrophilic) 
.Aspheric  Contact  Lens.  The  device  is  to 
be  manufactured  under  an  agreement 
with  Ocu-F.a3e  Optical  Prtrjducts,  Inc., 
Pinnle,  CA,  whirh  has  authorized 
Umlens  Corp.  to  incorporate  information 
contained  in  its  approved  premarket 
approval  applications  for  the  Ocu-Flex 
fOcuP.lcon  B)  Hvdrophilic  Contact  Lens 
and  the  Unilwns™  53  (Ocufilcon  B)  Soft 
'M\  (irophilic;  ,-\sphe-ic  Conta-ct  Lens. 
t-TJA  3  Center  for  Devices  and 
Radiological  Health  (CDRM)  notified  the 
applicant,  by  iet*«r  of  February  28. 1989, 
;  f  the  app.njval  :'f  the  application. 
DATE:  Pentinns  for  administrative 
review  by  ]'dr.z  5,  1989. 
ADDRESS:  Written  requests  for  copies  of 
'.re  summary  of  safety  and  effectiveness 
dd!a  and  petitions  fiir  administTHtive 
review  to  the  Dockets  Management 
Branch  (HF'A-.IOS),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  F'shers 
Lane,  Rockvilie.  MD  20857 

FOR  FVIRTMER  INFORMATION  CONTACT: 

David  .VI.  Whipple.  Center  for  devices 
and  Radiological  Health  (HFZ-i60). 
Food  and  Drag  Administration.  8757 
Georgia  Avenue,  Silver  Spring.  MD 
20910,  301^27-'^MO, 
SUPPUMENTARY  INFORMATION:  On 

Qi  ♦oner  31.  1988,  Umlens  Corp., 
LaQuinta.  CA  922.53,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Unilers™  53  (Ocufilcon  B)  Soft 
(Hydrophihcl  Asphenc  Contact  Lens. 
The  device  is  indicated  for  daily  wear 
f:jr  the  correction  of  visual  acuity  in  not- 
aphdkic  persons  with  nondiseased  eyes 
that  are  myopic,  hyperopic,  and/or 
presbyopic.  The  lens  may  be  worn  by 
persons  who  exhibit  astigmatism  of  up 
to  4,(X)  diopters  (D)  that  does  not 
interfere  with  visual  acuity.  The  lens 


ranges  in  spherical  powers  from  —20.00 
D  to  +10.00  D  and  adds  powers  up  to 
4  00  D  and  is  to  be  disinfected  using  a 
chemical  lens  care  system.  The 
application  includes  authorization  from 
Ocu-Ease  Optical  Products,  Inc.,  Pinole, 
CA  94584.  to  incorporate  information 
contained  in  its  approved  premarket 
approval  applications  for  the  Ocu-Flex 
(Ocufilcon  B)  Hydrophilic  Contact  Lens 
and  the  UniJens™  53  (Ocufilcon  B)  Soft 
(Hydrophilic)  Aspheric  Contact  Lens. 

On  February  28, 1989,  CDRH  anproved 
the  application  by  a  letter  to  the 
applicant  from  the  Acting  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effecbveness  data  on  which  CDRJi 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (addrc^.ss 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HF2^-t60),  address  above.  The  labeling 
of  the  Unilens™  53  (Ocu.nicon  Bl  Soft 
(Hydrophilic)  Aspheric  Contact  Lens 
states  that  the  lens  is  to  be  used  only 
with  certain  solutions  for  disinfection 
and  other  purposes.  The  restrictive 
labeling  informs  new  users  that  they 
must  avoid  using  certain  products,  such 
as  solutions  intended  for  use  with  hard 
contact  lenses  only. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  .Act)  (21 
L'.S.C.  360e(d){3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  Act  (21  U.S.C 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  nprove  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  cf  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  510.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (heanng  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 


grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  sta^e  the  issues 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  5, 1989,  file  with  the  Dockets 
Management  Branch  (address  above] 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  am 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53) 

Dated:  April  26,  1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director.  Center  for  Devices 
and  Radiological  Health. 
jFR  Doc.  89-10762  Filed  5-4-89:  ^  45  am] 
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Family  Support  Administration 

Forms  Submitted  to  tt>«  Office  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fndays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance,  in 
compliance  with  the  Papenvork 
Reduction  Act  (44  U.S.C,  Chapter  35). 

The  following  are  those  packages 
submitted  to  0MB  s.nce  the  last  list  was 
published  on  April  14. 1989, 

For  a  co^  y  of  packages,  call  the  FSA, 
Reports  Clearance  Officer  on  202-252- 
5598. 


1.  WIN  (ernfirat:^::  Rt-port  1117-A) 
and  WIN  (]:a!,*  Chiiiigf:  Report  (177- 
D)— 097CM.X»9 

WIN  Certfication  Report  form  is  used 
t!)  report  the  number  and  type  of 
certification  activity. 

Respondents:  State  or  local 
governments;  Number  of  Respondents: 
86:  F.'-equency  of  Response:  Quarterly; 
,4  vercge  Burden  per  Response:  1  hour. 
Estimated  Burden:  344  hours. 

WIN  Grant  Change  Report  form  is 
used  to  report  changes  in  welfare  grants 
due  to  employment  of  registrants. 

RespondenUi  State  or  local 
govemnien's:  Xun.her  of  Respondents: 
86;  Frequency  of  Response:  Quarterly; 
A  vera^e  Burden  per  Response:  1.08 
hour  Estimated  Burden:  372  hours. 

2.  Evaluation  of  Pre-Eligibility  Fraud 
Detection  Measures — .NEW — State 
agencies  are  asked  to  develop  annual 
narrative  evaluations  of  their  detection 
methods  to  ensure  the  effectiveness  of 
their  pre-e!igibility  fraud  detection 
methods.  This  should  facil:t,3te  their 
monitoring,  evaluating,  and  refining  of 
their  procedures  as  needed  and 
appropnate.  Only  AFDC  applicants 
would  be  affected. 

Respondents:  State  or  local 
governments;  Number  of  Respondents: 
.54:  Frequency  of  Response:  1;  Average 
Burden  per  Response:  12  hours; 
Estimated  Burden:  648  hours. 

0MB  Desk  Officer:  Justin  Kopca. 

Written  comments  and 
recommendations  for  the  prof>osed 
information  collections  should  be  sent 
direotiy  to  the  OMD  Desk  Officer 
designated  above  at  the  following 
address; 
OMB  Reports  Management  Branch,  New 

Executive  Office  Building,  Room  3201, 

1725  17th  Street,  NW.  Washington,  DC 

20503. 

Dated:  May  2, 1969. 
Sylvia  E.  Vela. 

Deputy  Associate  Administrator,  Office  of 
Management  and  Information  Systems,  FSA. 

[FR  Doc.  89-10835  Filed  5-4-89;  8:45  am] 
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The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OEM)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35). 
Since  the  last  scheduled  publication  for 
April  28. 1989,  the  following  package 
was  submitted  to  OMB:  (For  a  copy  of 
the  package  below,  call  the  FSA  Reports 
Clearance  Officer  on  202-252-5597.) 

Request  for  extension  of  approval  and 
expedited  review  of  OCSE—56 
Statistical/Financial  Reporting  Form. 
The  information  for  this  form  will  be 
used  to  report  Child  Support 
Enforcement  (CSE)  activities  to  the 
Congress  (required  by  law]  and  to 
complete  performance  indicators 
utilized  in  program  audits.  The  form  also 
assists  the  Office  of  Child  Support 
Enforcement  (OCSE)  in  monitoring  and 
evaluating  State  CSE  programs. 
Respondents  will  be  state  agencies 
involved  in  child  support  activities. 
Number  of  Respondents:  54;  Frequency 
of  Response:  1;  Average  Burden  per 
Response:  2.95;  Estimated  Annual 
Burden:  637.2. 

In  keeping  with  the  regulations,  we 
are  attaching  the  OCSE  Form  56  and 
Instructions.  Consideration  will  be  given 
to  comments  and  suggestions  received 
by  May  22. 1989. 
OMB  Desk  Clearance  Officer.  Justin 

Kopca 

Written  comments  and 
recommendations  for  the  proposed 
information  should  be  sent  directly  to 
the  appropriate  OMB  Desk  Officer 
designated  above  at  the  following 
address: 
OMB  Reports  Management  Branch.  New 

Executive  Office  Building.  Room  3201. 

1725  17th  Sti^et,  NW.,  Washington, 

DC  20503. 

Date:  April  11. 1989. 
Naomi  B.  Man. 

Deputy  Associate  Administrator.  Office  of 
Management  and  Information  Systems,  FSA. 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
OFFICE  OF  CHILD  SUPPORT  ENFORCEMENT 
ROCKVILLE,  MD  20852 


REPORTING  REQUIREMENTS 


ACTION  TRANSMITTAL 

CC3E-A^-35-18 
October   24,1985 


TO: 


SUBJECT: 
CONTENT: 


STATE  AGENCIES  ADMINISTERING  CHILD  SUPPORT 
ENFORCEMENT  PLANS  APPROVED  UNDER  TITLE  I\'-D  OF 
THE  SOCIAL  SECURITY  ACT,  AND  OTHER  INTERESTED 
INDIVIDUALS 

Instructions  for  Co-^pleiing  F  jt'ti  0CSE-5b,  "Financial/'Statistical 
Report". 

The  following  instructions  give  guidance  for  completing  the  form 
in  the  most  accurate  manner.    This  form  is  used  by  the  State  to 
report  financial  and  statistical  activities  that  take  place  under 
title  rv'-D  of  the  Social  Security  Act.    Part  I  should  be  completed 
for  each  quarter  and  submitted  within  45  days  of  the  end  of  each 
quarter.    Part  II  should  be  completed  at  the  end  of  the  fiscal  year 
for  the  entire  year  and  submitted  with  Part  I  for  the  fourth 
quarter  w;th;n  45  days  of  the  end  of  the  year.   State  agencies 
administering  Ch;ld  Support  Enforcement  programs  under  title 
Pv'-D  of  the  Social  Security  Act  are  required  to  submit  this  form. 

State  and  local  procedures  for  compiling  the  required  data  should 
be  reviewed  and,  if  necessary,  m.odified  to  correspond  with  these 
instructions.    Questions  regarding  the  particular  practices  and 
circumstances  m  a  given  State,  as  well  as  those  regarding  either 
the  content  of  the  form  or  the  procedures  for  its  completion, 
should  be  directed  to  t^e  appropriate  OCSE  Regional  Office. 


SUPERSEDED  ' 

MATERIAL:  OCSE-AT-33-15.  dated  Ju!v 

OCSE-AT-^8-6,   dated   '^^r; 

ATTACHMENT:   Form  OCSE-56. 


EFFECTIVE 
DATE: 


:2,  1363. 


i/a 


Report  for  the  quarter  ending  December  31,  1985. 
INQUIRIES  TO:    OCSE  Regional  Representatives. 

^,    Deputy  Director 
-M^'s'    Office  of  Child  Support 


J 


!  force  ment 
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PARTI        QUARTERLY  REPORTWG  REQUIREMENTS 

SECTION  A:   IV-D  CASELOAD 

A  IV-D  case  is  defined  as  each  absent  parent  (mother,  ffithr-,  or  putative  father, 
and  their  common  child /children)  who  is  now  or  may  evc,-tually  be  obligated  under 
Lsw  to  s^jpport  one  or  m.ore  dependent  children.    An  absent  parent  is  counted  once 
for  each  family  which  has  a  dependent  child  he  or  .she  mnv  be  oMu-oted  to  support. 

Column  (A):  AFDC  end  Foster  Care  Cases 

1.         A  Fv'-D  AFDC  case  is  defined  a^  fin  at!'^e^t  parent  whose  child/children 
are  receiving  or  are  due  to  receive  mont-'V  pAvmpnts  under  title  IV-A  of 
the  Social  Security  Act  and  \\ho^c  etrilc.'-er/'-:  ■-uppo'-:  rights  have  been 
assigned  by  the  caretaker  relative  to  the  St^Ce,  .nnd  for  which  a  valid 
referral  to  the  State  r^-D  agencv  has  been  rnfldt,  .    Every  absent  parent 
of  the  child,/children  receiving  h  IV-A  grant  is  to  t>e  counted  as  a  IV-D 
case.    When  a  case  is  terminated  by  IV-A  an<j  F^  -!•  services  are  continuing 
to  be  provided,  the  IV-D  AFDr  case  should  be  closed  and  a  IV'-D  non- 
AFDC  case  should  be  opened.    If  arrearapes  are  still  owed  an  AFDC 
arrearage  only  cfise  shoul.'  also  he  ope'w-'i.    NOTE:   This  may  result  in 
counting  a  case  more  than  once. 


A  I\'-I)  Foster  Care  case  i:-  define*'  h-  h-;  absent  parent  whose  child/children 
ere  receiving  foster  care  n  turieoarice  payments  under  title  FV-E  of  the 
Social  Security  Act.    Every  fibsent  parent  of  the  child/children  receiving 

a  IV  -E  grant  is  to  be  counted  as  a  W  -D  case. 


NOTE:    AF 


Foster  Ca'e  --nse  counts  or  actions  should  be  combined. 


Column  (B):  Non-AFDC  C^ses 


1. 


A  1\  -D  non-AEDC  case  is  defined  as  an  absent  parent  whose  child /children 
fire  not  currently  receiving  FV-A  AFDC  payments  and  in  which  the 
caretake-  -el/^tiv   has  made  written  application  for  IV-Dnon-AFDC 
services.    Also  include  in  Column  B  cases  which  have  been  terminated 
by  IV-A  where  the  familv  continues  to  receive  FV-D  services.    NOTE: 
If  arrearages  are  still  CAcd.  an  .\FI)C  arrears  only  case  should  also  be 
opened.    This  w;!;  resoll  m  eobniirii:  fi  case  more  than  once. 


IV-[)  ea- 


which  are  non-1  odt-ral 


Foster  Care  cases  are  also  included  in 


this  catecorv. 


Column  (C):   AFDC  and  Foster  C^re  Arrears  Only  ( -ase^ 

1.        An  AFDC  arrears  only  ch^e  is  defined  as  an  absent  parent  whose 

child/children  are  former  recipients  of  IV-A  payments  and  the  absent 
parent  owes  the  State  reimbursement  of  these  payments. 
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2.         A  h'o'^l'T  (."are  aTcfirs  o'"'.\  '^h-.- 
ch:k1 'chi  j(jr>''n  nrf  forme-  "rc^:> 


"me'l  as  an  absent  parent  whose 


,r,.,:,  of  foster  case  maintenance  payments 
under  title  IV-H  of  the  Social  Secuntv  Act  an'i  the  absent  parent  owes 
the  State  reiTbursement  of  these  pavT.ents. 

Line  1  -  Cases  Continued  Frorr,  Prior  Quarter- 

Report  the  total  number  of  open  I^  -I)  ca-.e-  oonl.nued  from  the  previous  quarter. 
This  number  should  be  the  sa-^e  as  that  reported  on  line  4  of  the  previous  report, 
with  one  exception.    If  a  State  deteTu^^^-^  ih^t  :ts  previous  figures  were  incorrect, 
the  correct  numbers  should  be  show'^  m  line  I  of  the  current  report,  with  a  footnote 
indicating  the  reason  for  the  charf:e. 


Line  2  -  Case*^  Opened  During  the  Qti'i-te;- 

Report  the  total  number  of  I\-D  ci^ex  ouene--!  du-i.ng  the  qua'-ter,  either  through 
receipt  of  a  valid  written  referral  f-om  t^  •■  State  r\ -A  or  IV-E  agency  (Column  A), 
receipt  of  a  non-AFDC  application  f-o^-    the  caretaker  relative  (Column  B),  or 
terT  incited  IV-A  and  P.  -E  c^.^es;  bot^'  those  where  F*  -  f)  i^  continuing  to  provide 
se-vices  (Coiu-^n  Hi.  Rnd  thn.p  wit'-  arrears  (Column  B  and  Columin  C). 

Count  on  this  line  all  ca?P'-  opener:  h-  h  "e^^ult  of  '■eqjpsts  for  assistance  received 
from  othe-  States  ^s^e  4'-  CFR  3n:.3-]  and  303.7',    Such  cases  must  have  been 
established  as  1\'-L)  cases  under  the  State  plan  of  the  initiating  State  and  referred 
unde"  the  sam.e  plan.    Responding  States  should  count  locate-only  requests  as  open 
cases  only  if  the  responding  State  c-  local  W  -[>  «u:>-'ncv  has  made  an  actual  ettemipt 
to  locate  the  absent  pa-ent.    As  u^ed  he-e,  the  ter-^   "actufi!  attempt"  covers  both 
co'^puten^ed  and  manual  D"oces>ing  of  locate  requests. 

L'RLSA  Detitio"-  f"0'^  ot^^er  States  are  to  be  counted  a^  open  cases  only  if  the 
initiating  petition  specifically  requires  action  on  the  part  of  the  responding  State's 
rV'-D  agencv  (i.e.,  f^e  rv-I>  agenr-v  is  specifically  mentioned  in  the  URES.'X  petition 

and  !V-Dactiv!tv  c^  bebalf  of  tl-'/  pf*''i''n  qua  l:*";*---^  k)"-  Federal  Financial  Partici- 
pation'. I 


Line  3  -  Ca^^es  Closed  [.'u'lng 


jarter 


Report  the  number  of  cases  for'^:ai;;,  '^losed  during  the  quarter.  There  are  various 
reasons  fo-  closing  Pv'-D  ca'^es.  St^t'^s  should  provide  guidance  to  their  local  juris- 
dictions on  valid  reasons  fo-  case  closure. 


'  t  p  r 


Line  4  -  Cases  Open  on  the  Last  i-'ay  '--^f  f^e  iji 

Report  the  number  of  cases  open  on  the  last  dav  of  the  quarter.    This  number 
should  be  equal  to  line  1  (cases  cc-tmued  from  the  prior  quarter)  plus  line  2  (cases 
opened  during  the  quarter)  minus  Ime-  3  (cases  closed  during  the  quarter). 
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SECTION  B:    ACTIONS  THIS  QUARTER 

In  this  section,  report  the  number  of  actions  Nuoces^fu;l\  rn'-rpieted  by  the 
reporting  State  for  either  the  report  !ng  State  or  fo"  othe'-  Siaies.    Credit  for 
a  successful  action  is  to  be  claimed  only  by  the  State  which  p>--fo^ms  the 
action  —  not  by  both  the  requesting  and  the  responding  Statev    Ln  addition, 
the  laws  of  the  State  in  which  the  action  is  performied  dete'-"  :ne  whether  the 
action  can  be  considered  successful  (only  legally  enforceatne  a-tirn    f.,-f  to 
be  counted).    C-ount  aU  successful  actions,  even  if  thee  w^r-e  more  than  one 
per  case. 

Line  5  —  IV-A  Cases  Closed  In  Which  a  Thiid  Supr>o-t_  roHection  Was  Made 


•e  Vkhv  H  child  support  collection. 
po-ted  and  should  be  obtained  from 


Report  all  cases  terminated  by  IV-A  in  wfuch  th( 

This  information  is  required  by  statute  to  be 

the  State's  IV-A  Office.    This  information  should  be  re^.orted  for  the  quarter  during 
which  it  is  received  from  I\'-A,  regardless  of  when  the  termination  actually  took 

place. 


Line  6  —  Absent  Parents  Located 


Report  the  number  of  cases  in  which  an  absent  parent  location  was  made  during  the 
quarter.    Please  note  that  this  figure  rep'-csents  cases  rnf-r-  than  the  actual 
number  of  absent  parents  located.    Lnde-  OCSL  definitio'i^,  an  absent  parent 
responsible  for  the  support  of  children  in  n  ore  t',an  one  family  is  counted  as  a 
separate  case  for  each  family;  thus,  an  Hb<ent  purent  responsible  for  supporting 
children  in  three  families  would,  when  located,  be  counted  as  three  locates. 

A  location  is  defined  as  the  determination  of  an  address  at  which  the  absent  parent 
(or  putative  father)  can  be  served  or  rece-ve  Ipgnl  notices.   This  may  be  either  a 
residence  or  an  employment  address.    ]>-e  n  ethod"-  for  verifying  whether  an  alleged 
address  is  serviceable  are  left  to  the  discretion  of  eac^  individual  State.    Any  legal 
verification  methods  which  a  State  chooses  to   ise  art  acceptable  as  long  as  the 
State  considers  the  final  address  to  be  serviceable. 


If  a  State  or  local  TV-D  agency  is  able  t 
material  assets— even  if  the  absent  par, 
aLso  be  counted  as  a  locate. 


5  obtain  jurisdiction  over  an  absent  parent's 
nt  himself  is  not  actually  located— this  may 


Valid  absent  parent  addresses  obtained  thrnu;, 
Program  (TROP)  may  aLso  be  counted  -iv  s jcc( 
information  obtained  via  TROP  was  not  nreviojNiv  known  by  the  IV-D  agencv 


'  tv  e  F(  ^eral  Tax  Refund  Offset 
ul  locations,  provided  the  locate 


Relocations  are  also  to  be  included  in  this  ecu-  t.    if  tiie  same  absent  parent  has  had 
to  be  located  on  more  than  one  occasion  during  the  quarter,  the  State  should  count 

all  locations. 

In  interstate  cases,  credit  for  locating  an  absent  parent  may  be  claimed  by  both  the 
requesting  and  the  responding  States  if  both  States  performed  work  to  ascertain  or. 

verifv  tfie  location. 
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Line  T  —  Paterniliei  Establi^t.ei,! 

Report  the  number  of  children  for  y.horii  p«tern;i.  Aas  establist»ed  during  the 
quarter.    A  paternity  is  defined  as  the  legal  esta'^-shment  of  fatherhood  for  a  child 
after  the  opening  of  a  PV-D  case,  either  by  court  delerminetion  or  voluntary 
acknowledgement  (in  States  where  such  aeknowIedge'Tienl.s  are  legally  enforceable). 
A  paternity  established  prior  lo  a  case's  referral  to  1\  -I'  is  not  to  be  counted  in   . 
this  item. 

If  more  than  one  chiif!  is  inckide^'  in  a  single  paternity  estar>:;shn,cnt,  each  chT.d  is 

to  be  cou'^ted  se:t.R'"ate!y. 

If  a  paternity  de term. ma tion  actio^  :n^!u'"''''N  nn  o-d'^'-  for  siooont,  the  pate-nity 
should  be  counted  on  line  7  and  the  support  ot^i^g'i'.^on  should  r>€  counted  separately 
on  Ire  8. 

L:-^«.-  8  —  Support  ObiigatiOT:..  Estabhs^r-^ 

Report  the  numbc  of  support  at^Jigations  established  by  the  Tv-D  agency  during  the 
qu4-te-.    An  obligation  !•=  defined  as  the  legal  establishment  of  an  e mount  of  mioncy 
wh:c*^  .s  to  ^le  p^id  on  a  \x'-:^:\»r  basis  by  a  non-cuslo<Jial  parent  fc-  t^  ■^  support  n*" 
t^~e  p  i-^-t's  .'''  ,1  :ren.    Th;.-  a'^ount  ^nust  be  established  bv  court  order,  voluntary 
agreenent  (in  Sta'^s  whe:^  r:"'  agreements  are  legally  enforceable),  ^r  othe- 
legal  process.   Vo;..jntary  sup.o "t  agreements  and  any  modifications  to  the-i  e-e  not 
to  be  counted  in  this  item  if  such  agreements  are  not  legally  enforceable  in  the 
re^c-f^ ;  S'ate. 

Modifications  t:  the  an-ou"'  o'  t*  >■  obligation  should  be  counted  in  this  item  if  they 
a-e  It  -^'-.It  of  actions  ;:   w".cr  the  State  or  local  fV'-D  Office   participated. 
Boln  incre^.s.ns  and  ceceasing  mod'ficfltions  should  be  reported. 


J',d[;""vnt  ^.  roij"t  ri 
in  this  itemi. 


'-  an' 


»•  -ij 


signments  for  arrearages  are  ruvt  to  "^-^  counted 


Support  obligations  which  order  joint  payment  for  both  current  support  and  arreeragos 
H-e  to  be  counted  as  the  establishment  of  O'le  support  obligation. 

A  v^  :.:<-•,  obligelion  established  prior  to  a  c«.«.o's  referral  from  IV -A  to  IV-D  is  not^ 

to  be  CO  nted  in  t"-:^  ite™  unless  the  State  or  local  IV-D  agency  finds  it  n-^'ces.si^ry 
1 3  modify  *he  n  ^  -  .   t  of"  tne  obligation  after  the  case  is  referred  frcn   V-  -A. 


Cises  With  Collections 


iU-po-t  tne  njmb'. 


case>  ijr  a 


one  or  more  collections  were  made  during 


{'o  ^Ar>  ^-H  -T  ont*-  of  the  quarter.   (The  second  month  is  used  in  order  to  permit 
St^tf^-  a'-'  a'':i:t.'^nal  mrKih  in  which  to  compile  information  from  local  .igencics.) 
Kq-^t  cH^^  shou!.-!  ^p  poj-  •(  "  oijv^oncc.  rj^ggrdless  of  the  number  of  rollectionr- 
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made  for  that  case  durmg  the  month.    For  example,  if  an  6:)sent  parent  makes  two 
payments  durmg  the  month  for  case  A.  one  paym,ent  for  ca^^e  f;  ano  :h-e.'  j.;;yments 
for  case  C,  the  State  would  report  three  eases  with  collections. 

NOTE:    Data  elements  in  this  section  shcjld  reflect  both  int,^a-o>tate  and  inter- 
State  cases.    However,  credit  for  a  case  in  which  a  collection  ha^^  been  made  is  to 
be  claimed  only  by  the  State  actuallv  responsible  for  the  collection  -  not  by  both 
the  requesting  and  responding  State.   (This  is  not  the  data  which  will  be  used  for 
calculating  incentives  based  on  interstate  activitv;  that  ir.form.it  un  will  be  obtained 
from  other  financial  reporting  form.s). 

Cases  in  which  a  collection  was  received  as  a  result  of  the  rc.^  ->=.  lax  Refund 
Offset  Program  are  to  be  included  in  this  section.    Should  a  cn^f^  r.-^*  ive  both  an 
intercept  collection  and  a  "regular"  or. liectior.  dunng  the  second  m^onth  of  the 
quarter,  the  case  is  to  be  counted  only  once 

Report  the  number  of  cases  in  which  a  collection  was  made  on  an  obligation 
established  by  court  order  or  administrative  procedure  or  anv  legallv  enforceable 
means.    Also  include  cases  where  a  support  order  has  not  been  established  but  a 
voluntary  payment  has  been  made.   (This  information  should  dls-  bt-  -."^--T.-i  on 
line  14). 


SECTION  C;   INTERSTATE  ACTIVITY 

Interstate  activity  refers  to  the  number  of  cases  for  w^::(-"n  i-t.-ct,;-,-  -o<5uest<: 
for  assistance  were  either  sent  or  received  at  any  timie  dur,-,:  ;h(;  i:o.H-ter. 
Note  that  this  figure  represents  cases  rather  than  the  acti.iil  n;.n,t)rr  of 
requests.    Each  case  should  be  counted  only  once,  regfi-dlr-'  rf  hrw  much 
correspondence  has  taken  place  concerning  it.    All  ca-^es  ccnjr.ted  m  this 
section  should  also  have  been  counted  in  Section  A.  

Requests  for  assistance  include  requests  for  location,  the  establishment  of 
paternity  or  support  orders,  enforcement  of  support,  or  any  oth.  r  Pv'-D 
activity.    This  includes  both  URESA  and  non-URESA  activity,  and  applies  to 
requests  made  or  received  by  either  the  IV-D  agencv  or  ar 
private)  working  under  an  agreement  with  the  l\-l)'apoio\ 


igcney  (public  or 


If  an  initiating  State  does  not  specifv  the  AFDC/non-AFI  ■;■  statu-  of  a  case 
for  which  it  is  requesting  assistance,  the  respondinp  rtatr  <;hr)uid  make  every 
effort  to  obtain  this  inform.etion  fromi  the  initialing  State.    On'.v  t^  -^irh  such 
efforts  will  the  problem  of  non-spectfication  of  FV-D  case  type  be  resolved. 

Line  10  —  Cases  in  Which  Requests  for  Assi-^tHnce  Were  Sent  to  C'ther  Scales 

Report  on  this  line  the  number  of  cases  m  which  a  request  fr-  a^-, v;,,nce  was  sent 
to  another  State  during  the  quarter.    Tliis  fiijure  should  repre-if  rt  t'  r  number  of 
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cases  for  which  assistance  i>  requ'-^'",.-!.  n..;t  th*:>  octual  nu^nber  of  requests.    Thus,  if 
requests  for  assistance  were  '^ent  t-  T-iltiplp  S?Hf»->s  for  the  san-:e  case,  this  would 
be  reported  once.    Include  a!!  assi-;>i'<-*:'  -eqii^'-tf^d  during  the  quarter,  as  outlined 
above. 

Line  11  —  Cases  in  Which  Requests  for  A^'^ i stqnc^  V.'tre  Received  from  Other 
States 

Report  on  this  line  the  total  number  of  cases  in  which  a  request  for  assistance  was 
received  from  another  State  durinc^   qufirtf--.    As  indicated  above  requests  for 
assistance  include  all  I\  -D  activities. 

Line  12  —  Cases  in  Which  ro!l<:'ctions  'aVt  Sert  'o  Othe^  Stntes  Durinr;  the  Second 
Month  of  the  Quarter 


Report  on  this  line  the  total  nuryber  of  caso^  fo^  whw^h  collections  were  sent  to 
other  States  during  the  second  month  of  the  q^i^-tp".    All  cases  for  which  collections 
were  paid  to  other  States  should  be  rcporte:-.  -eirfj-dless  of  when  the  request  for 


assistance  was  received.    The  second  mont* 


quafter  is  used  in  order  to 


permit  States  an  additi 


Otlt 


month  in  which  to  compile  information. 


Line  13  —  Cases  for  Which  Collect 


\\  p  • 


;,.H  r 


Other  States  During 


the  Second  Month  of  the  Qu^'-X'^'- 


Report  on  this  line  the  total  numt!--:-  o!'  ch^^os  for  wh.ch  collectiop.s  were  received 
from  other  States  during  the  second  month  of"  U^e  quMPter.    Include  all  interstate 
cases  for  which  collections  w-ere  rc-.^eivcd,  :-et:«p:!lf\--  of  when  the  request  for 
assistance  was  sent.    The  second  --onth  of  the  q:.i*i^tpr  is  u<^pd  m  order  to  permit 
States  an  additional  mionth  in  whic'"  to  compile  inforpiation. 

PART  D:    ANNUAL  REPORTING  REQUIREMENTS 

The  following  sections  are  to  be  co-plf-ted  one-  n  yenr,  in  the  report  for  the 
quarter  ending  September  30.    Data  reported  should  reflect  the  entire  year. 


SECTION  D:   VOLUNTARY  PAYMEN  13 


Line  14  —  Payments  Received  Fo-  (Hve'  V>} 
Established 


HP  OrdtT  for  Support  Has  Not  Been 


Report  on  this  line  the  number  of  Oi-o  fo--  w'~;oh  paymor't^  have  been  received 
where  a  legally  enforceable  suppo't  c-df-  hn--  -vn.  '■''■^"  e'-ta^-^lished.    In  the  first 
subcolumn  report  the  numiber  of  cr---'  A^if're  v  jluntary  payn-ents  were  received  ^no 
existing  support  order)  and  m  the  second  subooiu.mn  reoo-t  the  t^tal  amount 
received  during  the  year. 

Do  not  include  collections  r^^c^ivcd  for  cases  in  which  a  legally  enforceable  support 
orde-  has  been  estnhhshed  -  even  if  such  collections  exceed  the  amount  of  support . 
which  WR=;  ordered  to  be  paid.   Such  amounts  should  be  reported  in  Section  Y.  or  F 

as  appropfiato. 
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SECTION  E:    ACCOUNTS  RECEfVABLE:    CURRENT  YEAR 


In  thi<-.  Section  and  Sf-tion  F.  each  colump  i^^  '^vid' 

1p  the  first  s;jb^olun-.n  report  the  number  of"  s'..p'Hj. 

each  Lnc.    Ln  the  second  sub-column  report  t'-  p  cor 

attributed  to  such  orders.    It  is  permissable  to  est; 

support  orders  in  each  column  u-.ipe  one  point -m-ti 

of  orders  at  the  end  of  the  fi'-^cn]  \-  ^j-  m  efir:-^  of  tl 

estimate  would  relieve  state-;  from  kecpir.p  Ch-^  to  d;iv  o<  :o  t>  of  orders  in 

each  category.    In  this  section,  as  described  hv  p'^oh  !;pe,  report  only 

inform'ation  pertainipcr  to  suppo-rt  ord^-red  for  t^'^e  cor-ent  reporting  year. 


in!     I  w    sub-columns. 

ord  -s  iis  described  in 
-ponding  dollar  value 
Hie  the  number  of 
«•     !  '  '  f  xample,  a  count 
'"■f-  ffctegories.   This 


t^-■ 


I- ire  15  —  Orders  Entered  rXjrioi:  the-  >■/•■-; r  fo^ 


p.  li- 


lt 


Report  the  total  number-  (  f  support  orJe-^  for  the  oii"-ept  voh-  w'loh  entered  the 
IV-D  system  during  the  yef-ir  and  the  co~es-pondme  sp-  of  t^-  periodic  amounts 
ordered  to  be  paid  for  the  entire  yc^^.   Th.e  pun  bt"-  of  '^jppo^t  o^df  -s  reported 
should  represent  obligations  for  the  e   "rent  yenr  whie'-  entered  the  l\    D  system 
during  the  year.    A  point-in-tim'C  estip.fjte  of  orders  is  ft^ceptable.    This  figure 


includes  pre-e.xisting  support  07-Jers  ttsvocialed  wdd^ 


c  a  .'-<:•'> 


opened  during  the  year 


and  new  orders  established  durng  t'":  yenT.    JTk-  c-rrc-pondip  -  doluir  amount 
reported  should  represent  the  to^al  er-ovin*  of  support  ordere.-  to  be  paid  for  the 
current  vear. 


If  a  support  order  was  established  during  the  yoar.  t^e  order  •-.h 
the  first  sub-columin,  and  all  support  dic  since  the  oblii-Tstior 
be  reported  in  the  second  sub-colur  n. 


■d   le  reported  in 
v».as  e<;tablished  should 


If  a  I\  -D  case  was  opened  during  the  year  with  an  existing  support  order  of  $200 
per  month,  the  order  would  be  reported  in  the  fir-^t  sub-column  (1),  and  the  sum  of 
the  mionthly  obligations  for  the  year  would  be  reported  in  the  second  sub-column 
($2400).    If  the  same  case  was  opened  dunng  the  year  but  included  a  pnor  year 
arrearage  amount  of  $600,  only  the  e-ounts  ordered  to  be  pp.p^  for  current  year 
support  should  be  reported  on  this  lr'\    The  $600  prior  year  prrearac*^  vvould  be 
reported  separately  in  Section  F. 

Line  16  —Total  Orders  for  Current  Yenr  Support 


Report  the  total  number  of  support  ordc-s  for  the  curre-t  vcp"  ?>pd  th.   ,-•,  .r-esp" -f-^^ 
sum  of  the  periodic  amounts  ordered  to  be  paid  for  th^  entire  yehr.    ']>'■  pumtMr  i 
orders  reported  on  this  line  should  reflect  both  new  orders  which  entered  the  I\  -ii 
system  this  year  (the  figure  reported  on  line  15),  and  existing  orders  for  current 
year  support  associated  with  IV-D  cases  from  the  prior  year.    A  point  p    tinu 
estim.ate  of  orders  is  acceptable.     The  dolb^r  am.ount  reported  on  this  hoe  shoiuld 
represent  the  total  amount  of  support  ordered  payable  this  vear  for  all  o 
reported  in  the  first  sub-column;  the  dollar  amoupt  reporte( 


ling 


,ni  ii 


am.ount  ordccd  payable  for  the  curro'^t  year 


ip'ie 
and 


or 


IP 


prior  years. 
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If  a  rV'-D  case  was  opened  2  years  as-  *^:t.^;  h  r'Mn.f'hly  support  order  of  $200  the 
order  would  be  counted  in  the  fir<^t  •^[i':>-colu"■.'^  !!',  end  the  support  ordered  for  the 
current  year  would  be  reported  in  the  se<^ond  =;u'i^oluTn  ($2400),  regardless  of  the 
payment  status  of  the  order.    If  arrears  fro  -  pr:o-  years  are  also  owed,  the  past- 
due  amounts  would  be  reported  separatt'iv  .r;  '-•*■'?* ;on  F. 

The  data  reported  on  this  line  shoulf*  refi^'-M  ^!1  sioport  ordered  for  the  current 

year. 

^ t 

Line  17  —  Collections  Received  t^;s  Year  Applic4';!e  to  Support  Orders  Entered 
During  the  Year  , 


Report  the  total  number  of  siipport  c■-^■!'■'■^  frc/.-^'  iirse  15,  for  wh-ch  collections  were 
received  this  year  and  the  total  a-^oj'-t  of  such  collections  for  the  entre  year. 
The  nurTiber  of  support  o-de-s  reported  on  this  line  should  represent    all  orders  for 
current  year  support  wl^ic*^  entered  the  IV-D  system  durinf:  the  ye^r  and  for  which 
support  was  paid.    T'he  dollar  amoii"t  r^po-ted  should  represent  the  total  amount 
collected  on  these  orde'-s  for  the  e'^'i-e  vear. 


rvi^fte;*:'-!  to  utilize  the  LIFO  (La'^t  In  - 
H  CH=-f"  Af^'-e  open*^d  during  the  year  with 

it';  and  an  arrearage  of  $500  from  prior 
;  f."-t  he  credited  to  support  ordered  for 

of  supp-'^-t  ordered  to  be  paid  for  the 


For  uniform itv  m  reporting,  Sf^te^  ».--•' 

First  Out)  system:  of  accountm.^.    1^'  i -, 

an  existing  support  order  of  $200  p*--  " 

years,  collections  received  this  yen-  v\i 

the  current  year   ($2400).    If  the  H-curt 

current  year  was  satisfied,  anv  rena'^in^'  m'^il':'-'^' 'ons  received  would  be  credited  to 

past-due  amounts  owed,  and  would  bf>  reporte-J  in  Section  F. 


The  data  reported  in  this  element  is  directly  comparable  to  the  data  reported  on 
line  15.    The  support  orders  reported  on  this  line  should  not  exceed  the  number 
reported  on  line  15.    The  dollar  amount  reported  on  this  line  could  exceed  that 


reported  on  line  15,  if  an  ab= 
ordered. 

Do  not  include  collections  rece 


■t  n 


ve^ 


phi'"'  H  "-eate^  amount  of  support  than  was 


mts  owed  m  prior  years  on  this  line. 


Collections  received  as  a  result  of  \nx  off^pt  p-or'-am  should  not  be  reported  on 
this  line  since  they  represent  collections  toward  amounts  due  in  prior  years. 


Each  order  should  be  reported  once 

:^n  t* 

.-,  li," 

'\  "fe'irdless  of  the  num.ber  of  tim.es 

during  the  year  that  collections  wc- 

'  rf' 

•  .-■ ;  V « ■ 

]  ('"■■'  thtfHt  order. 

Line  18  —Total  Collections  Applir-s 

■  If-  t 

;           1       , 

•1^  A-^iounts  Ordered  for  the  Current 

Year 


Report  the  total  numiber  of  support  :->-.•'(■'■-.  f:',r  t^ >■  current  vear  (from  line  16),  for 
which  collections  were  received,  an'^  l'---  total  aTount  received  for  such  orders. 
The  number  of  orders  reported  on  this  line  should  reflect  aU  orders  for  current  year 
support  for  which  collections  were  received;  both  collections  received  for  orders 
entered  during  the  year  (line  17)  and  collections  received  for  current  year  support 


19452 


Federal  Ragister  /  Voi    .4,  No  85  /  Friday.  May  5.  1989  /  Notices 


\i r\  I 


Page  ]  1 


Federal  Register  /  Vol.  54.  No.  86  /  Frui.iy.  May  5.  19H9  /  N. 


■H*!,".! 


Page  10 


for  orders  entered  in  prior  years.   The  dollar  amount  reported  should  represent  the 
total  amount  of  collections  received  during  the  year  applicable  to  all  orders  for 
current  year  support. 

The  data  reported  on  this  line  is  direclly  eompHrable  to  the  dntH  reported  on  line 
16.    Each  order  should  be  reported  once,  rcghrdlcss  of  the  nu;i,r)er  of  times  during 
the  year  that  collections  were  received. 

.A.S  stated  on  line  17,  States  are  encourf'.fred    to  utilize  the    [.If  ()  s\'stcm  of  accounting 
when  crediting  collections.   Thus,  if  a  cn'^c  had  a  mionthly  supp'->'t  sw^-r-  '  n^  $;'00 
and  was  $1000  in  arrears  for  paym.ent  of  prior  year  support,  and  collections  totalling 
$2600  were  received  during  the  reportirs  ye^r;  line  15  s'^.ci  line  18  should  indicate 
(1^  in  the  first  sub-column,  and  ($2400)  in  the  senond  suhn'olumn;  with  the  remaining 
$200  applied  toward  the  $1000  arrcftrHeo  and  repn-ted  m  Section  F. 


SECTION  F:    ACCOUNTS  RECE IVABLE  -  PRIOR  YEAR.S 

In  this  section,  as  described  in  oHch  line,  report  inform.ation  pertaining  to 
support  orders  with  past  due  r  -to mts  payable  from  prior  years. 

In  the  first  sub-column  report  the  applicable  numiber  of  support  orders  as 
indicated  by  each  line  and  in  the  second  sub-column  report  the  corresponding 
amount  of  past  due  p'-io'-  year  support.    It  is  permissable  to  estimate  the 
number  of  support  orders  in  each  column  usinc  C'^<~-  point-in-time.    For 
example,  a  count  of  orders  at  the  end  of  the  fiscal  year  in  each  of  the  three 
categories.    Estim.atcs  would  relieve  states  from  keeping  day  to  day  counts  of 
orders  in  each  category. 

Line  19  -  Total  Orders  With  Past  Due  Amounts  Owed  for  Prior  Year  Support 

Including  Support  Orders  Lnterc'''  IM-;-,::  thr  Year  with  Past  Due  Amounts  Owed 
from  Prior  Years 

Report  the  total  number-  of  support  obligations  vn;-'  fi"ounts  owed  from  prior  years 
and  the  sum.  of  such  amounts.    The  number  of  orders  reported  on  this  line  should 
include  those  orders  which  entered  the  IV-D  system  during  the  year  with  prior  year 
arrearages  and  all  other  orders  in  the  r\'-D  system  with  amounts  owed  from  prior 
years.    The  number  of  orders  reported  on  this  line  shoj'f'  rr''lcct  the  total  number 
of  orders  in  the  IV-D  system,  which  have  past  due  amounts  owed  from  prior  years. 
The  dclbr  amount  reported  on  this  line  should  reflect  the  total  amounts  of  past  due 
support  ordered  to  be  paid  m  prior  years.    Only  prior  year  past  due  amounts  should 
be  reported  on  thi^  line  -  even  if  the  support  ordered  for  the  current  year  remains 
outstanding. 

If  a  cft'^e  entered  the  I\-n  system  three  years  ago  wit'  a  monthly  support  award  of 
$200,  and  arre,Mrnges  of  $1200  and  nr  -  -i^po^t  has  been  collected  for  the  case,  the 
order  would  be  reflected  m  tt.is  rcpo.-l  us  follows:   Line  16,  first  subcolumn  1  order 
-  second  subcolumn  $210)  (current  year  support  =  12  x  $200);  Line  20,  first  subcolumn 


Federal  Register  /  Vol.  54.  No.  86  /  Friday.  Mdy  5.  1989  ,'  N.-n 


1 '» 1 .'.  'i 


Page  12 


19452 


Federal  Register  /  Vol    .4,  No  m  I  Friday.  May  5.  1989  /  Notices 


FHEje  ]  1 


1  or-f^c"  -  and 
$1  .'2  00  aTenr 


e  second  subcolumn  $6,000  (prior  year  support  -   24  x  $200  plus 


■epctinp  year  with  a  monthly  support 


If  a  CMse  enterc':1  t'  e  IV  - 1)  sv^'ef  duri'i,;  t       ^ r,  _:  ~  --■    -  •. 

fl'A.ird  of  $200,  and  arreHrncr-^  of  $h.(y)n.  the  orde-  would  be  reflected  in  the  report 
ns  follows:  Line  15,  first  svjtioolunin  1  o-dp-  -  second  sub-<'olumn  $2,400  (current 
year  support  =  $200  x  121;  Lir.n  IR,  fmsl  '^ub'-oluiin  1  order  -second  subcoluTin 
$2,400;  Line  19,  first  subcclii"  -^  !  r^^dr^  ^  -^eccnd  siibcolu'-^n  $6,000  (an^OLnt  of 
prtr,r  ye.'i'-  H-rf""<?;  nr''  l/.'^.o  ?n,  f^-^'  ■MjS-f-ii.r-  ^  ]  o-dc"-  -  ';econd  subcoluT^n  $6,000. 


Line  2U 


Total  t,."oilections  Ar^bewM*"'  t 


Tntfll  Order's  Owing;  Past  Due  Support 


fron^  Prior  Years  including  Stippor-*  (jr,-^,^-^  Lnte^cd  Uiring  the  Year  with  Past  Due 
A-nount  O^ed  f'n->':  Friop  yp'\r^ 


Report  tne  tC'ta!  ':;^T.bc'-  of  erde'-,  o-Mtii:  p-''^^  '''-J''  support  fro''^  prior  years  for 
w'^ich  col!-'Ct,-'::-  Ao^e  -eceived  during  the  vea-  and  the  total  dollar  amount  of  such 
C':dIr-ctions.    Tho  i:v;^>rp  -eported  i^  th^  f!--t  su'-)-<«olunn  should  represent  all  orders 
in  the  r\  -[)  systo",  owir-.^  past  due  HrT.our.ts  from  prior  vears  for  which  collections 
were  received  an('  t^<-'  tote!  amount  of  ^ir-^-  collections  fo"  the  entire  year.    Each 
order  should  be  counted  once  rc£^a"dless  of  the  number  of  times  collections  toward 
prio-  years  support  we-e  i-ecMved.    Do  not  include  those  collections  reported  in 
Sect.nn  ¥.  which  w»-^rp  c-.-dited  tow-ird  amounts  of  support  for  the  current  year. 

THOP  collectio',"'  s'ould  al^o  be  reported  here  -however,  if  multiple  collections 
toward  arrearages  are  received  the  order  should  be  counted  only  once. 

The  total  amount  of  collections  reported  on  ttns  line  plus  that  reported  on  line  18 
should  equal  the  total  a"  ount  of  cj^'ild  S!ip;)ort  collections  received  durinj^  the  year. 


SECTION  G:   STAFF  AND  ASSOCIATED  EXPENDITURES 

In  columin  A  of  this  section  report  t'^e  nu;-  ber  of  staff  employed  on  the  last  working 
day  of  Septem.ber  of  the  reporting  yea^    Report  these  numbers  in  full-time  equivalent 
(FTE)  figures,  i.e.,  divide  the  total  nu-^iber  of  hours  worked  by  all  part-time  staff 
by  2080  hours.    T>::s  makes  staffing  figures  reported  by  States  with  varying  staffing 
patterns  com. parable. 


In  column  B  report  the  amount  of  monev 
with  the  figures  reported  in  column  A. 

Line  21  -  State  and  Local  IV -D  Arenov 


salarv  and  fringe  benefits  associated 


Report  txith  the  total  number  of  FTE  staff  employed  by  the  State  IV-D  agency  and 
any  local  IV-D  agencies,  and  costs  associated  with  the  staff.    Do  not  include  any 
staff  working  under  cooperative  o'-  nuroha'.e  of  service  agreements  (see  line  24). 
Do  include  staff  who  are  assirnrd  t'''  isork  fir  the  Pv'-D  agency  from  another 
agency  and  whose  salaries  are  fjHid  fr'-r-!  l\  ^  P  funds  rat^tpr  than  from  an  ADP 
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service  agreement,  purcliase  of  servi---  'u^'-eement,  etc.  ie.g..  Assistant  Attorney 
General,  data  processing  specialists,  <:nd  fiscal  specialists). 

Line  22  -  Purchase  of  Service  and  rooperative  Agreements 

Report  the  total  number  of  FTH  sthff  e:  plovod  bv  en  npency  (public  or  private) 
working  under  a  cooperative  agreement  or  a  purchf^-ie  of  serv  :•"•'-  «ereement  with 
the  IV-D  agency  and  costs  associated.    I>o  not  eount  «nv  Stfl'f  '^l-fady  counted  in 
line  23. 


SECTION  H:    EXPENDITURFJ> 

In  Public  Law  98-378  Congreo    -  t  fc-t^  s  <;';t;tory  requirement  to  collect' 
information  on  the  "amount  of  «"    o  i-tnit  ive  costs  expended  in  each  functional 
category  of  expenditures  bv  cio*  '-tfit-  ". 


Line  23  -  Total  Expenditures  fo-  Fe  '• 


■  '•:  ,     I'i 


Report  on  this  line  "annual"  tola!  expenditures  eligible  for  Federal  Funding.   This 
figure  should  be  the  total  of  fill  expenditure  figures  reported  on  Line  1  of  Form 
OCSE-41  for  each  qu'^rtf-  of  the  fiscal  year.   The  amounts  reported  on  lines  26  and 
27  and  28  should  be  th,e  snme  as  the  figure  reported  on  this  line. 

Line  24  -  .-XFpr  and  iS'on-AFD'"  l.v;ien<-iitures 

Report  on  this  line,  the  amount  of  expenditu'os  eligible  for  Federal  funding  as  they 
apply  to  the  .AFDC  and  non-AFDC  portions  of  the  program.  (This  information  was 

previously  required  to  be  reported  on  the  OCSE^l). 

Line  25  -  Direct  and  indirect  Costs 

Tlie  total  cost  of  a  grant  proc^fi'Ti  is  comprised  of  the  allowable  direct  cost  incident 
to  its  performance,  plus  its  all^o.^de  portion  of  r:,:  x  'dde  indirect  costs,  less 
applicable  credits.    0MB  circi;! f  \  f^"  (P-rt  D)  covers  the  definitions  of  these 
types  of  costs. 

There  is  no  universal  rule  for  classifying  ccrthir  costs  as  either  direct  or  indirect 
under  every  accounting  system.    A  cost  may  be  direct  with  respects  to  some 
specific  service  or  function,  but  indirect  with  respect  to  the  grant  or  other  ultimate 
cost  objective.    It  is  essential,  the-tfo-r  t*  -it  e.e'   dem  of  cost  be  treated  consistently 
either  as  a  direct  or  an  indroct  cost. 

Break  out  the  total  annual  costs  repo-ted  sn  ime  25  into  direct  and  indirect  based 

on  0MB  Circular  A-87  and  appbcabl'  s'Hte  n-'iTul.Ht son-. 

Line  26  -  Functional  Cost  Categories 
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.■\s  slatf^'-"  ?'!;  :ve,  FtMV-^  >'"■:  '(^quired  by  statute  to  report  rxpenditure*^  by  functional 
n.^{r-,r:~;--^.^  -i  ,,  „_,^,,_.  ^,,^-,  ,.  f  f;..ietional  expenditures  should  be  hr-sed  on  an  approved 
(bv  ib^  R.  -,    \>'  (iff:"c    c  >  •  allocation  plan  or,  a  timestudv  o-  n  vi'd  wo'-k 
snr;  ;.  .    ;    •  i:  .  xpenditures  should  be  allocated  to  the  follov.  -^;  cattr'orirs: 

P'i'.'-'-'vt>  i'etf'rmination 

Ot)l:::*itions  t'sipbl;^*><^d 

Ii"  •  ci  i!  r     '"ibution  Process 


ill      (jcri-.Tc.:  iieporting  Instructions 

It  •^  requirements  contained  in  this  Action  Transmittal  meet,  in  pa-*,  'r .  S.  c.-eta'-v's 
responsibilities  under  section  452(a)(10)  of  the  Social  Security  Act  ic  cevolop  infor- 
mation required  for  OCSE's  Annual  Report  to  Congress.   In  addition,  the  information 
t-  Sf  '>  :  orted  is  essential  if  the  Secretary  is  to  meet  the  requirement    c-n'r  i-cd 
ir,  section  452(a)(1)  and  (2)  to  establish  standards  for  an  effective  progrhT.  and 
minimum  orcjanizational  and  staffing  requirements.   The  authority  to  collect  this 
i-'formalioii  is  set  forth  in  regulations  at  45  CFR  302.15(a)  ar.J  Publi"  Law  98-35. 

1,    Due  Dntos 


All  estimated  data  should  be  identified  with  a  capital  "E"  Bfie-  t'-e  number.   If  the 
estimates  are  based  on  any  method  ether  than  an  approved  staf-*  !i->;'  <'!"ipling 
plan,  the  basis  for  the  estJ.Tiate  should  be  explained  m  a  supporti-g  sUiement 
attached  to  the  report. 

Rather  than  report  incomplete  figures,  States  should  estimate  data  if  necessary. 
Representative  data  should  be  reported  for  a]]  jurisdictions  withm  a 
data  are  not  available  for  a  certain  jurisdiction,  they  should  be  eM" 
noted  as  such.    All  estimates  based  on  incomplete  data  must  then  bf 
revised  reports  as  soon  as  actual  data  becomes  available. 


State;  if  actual 
'"  a  ted  and  foot- 


ended  in 


3.        Implementation 

Supplies  of  the  0CSE-5G  will  be  sent  to  the  Director  of  tb 
the  Child  Suppct  Enforcement  prograrr  m  each  State. 


agency  administering 


R-  :    -ts  are  to  b^^  suDmitted  by  State  IV-D  agencies  quarterly,  within  4t  '  "vs  efte- 
tb'^  i  i-t  day  of  the  reporting  quarter.   One  copy  is  to  be  submitted  to  tr.e  «,.— cp-at'^ 

0  bL  Rugionil  Office;  and  one  copy  is  to  be  submitted  to  the  OCSE  Central  0:^-i^r 
at  the  following  address: 

Office  of  Child  Support  Enforcement 
Planning  and  Evaluation  Branch 
6110  Executive  Blvd.,  Room  1010 
Rockville.  MD  20852 

1  ■  t^  •:■  -  Dort  Will  be  delayed  beyond  the  45-day  deadline,  the  Regional  Office 

^'  ^,j;^  h..  n  tifjed  by  teleohone  as  soon  as  p.'>sj;ible  of  the  expected  ixomillai  date. 
'/  f  e  r--;~)  )"t  is  ceiayed  because  some  dat^  elements  are  not  yet  availa'^e.  all 
av'ibabif^  data  sliould  be  ref>orted  ir  >  prelin.in«:ry  report,  which  shoulf'  f'  idf-r  lift  i 
a    -J  •'  'see  section  2  below). 


S". 


I .  ^ ', 


inaliri? 


lb-'  use  o!"  sa^' :  ;•'■::  is  encouraged  if  it  is  the  only  way  in  which  a  ?tate  can  o'^viin 
a''C!.;'ato  dat^  a;-.     \  t;ie  reporting  deadline.    Procedures  and  guide; me -■  fc  siatistical 


SM-^pIirip  r>-'et^ods  a 
P79-5,  dated  Fe''i"U' 
t  b  e  ]'L  c  ■''  i  0  p.  a  1  0  f  f  i  c  c 


I 


ed  in  OCSE  Information  Memorandum 
"9.    Any  statistical  sampling  plan  mu^t  he  approved  tw 
-ing  implemented. 


BEST  COPY  AVAILABLF 


\/ni 
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r'?j7 


C  ?«J-Mi%-       -•.»  •-»■<;  -.WIS  .■  »vKtS 


•m*] 


(OOV  »(>Po    ,. 


OFFICE  OF  CHILD  SUPPORT  ENFORCEMENT 

FINANCIAL/STATISTICAL  REPORT 

OCSE-56 


NQTiCE   i5  C^f^  Se:' c"  3C2  15.  a);2)  provides  authority  tc 'equi'e  t^e  SubmiSS'on  ot  t*^  5  reoc^  Fa   ^re  to  report 
ca^  'esj''   '^  a  '  "Ci-^g  c*  -o-^comp-.ance  with  State  plan  req-rements  (45  CFR  Section  3C5,35vO,> 


f  -.  N  l*ch  block  identify  all  estimates 

S*ae 


Quarter  EnCe:; 


PART  I    QUARTERLY  REPORTING  REQUIREMENTS 


tlftfns 


S«ction  A    IV  D  Child  Support  Cj set 


I    Cases  cont'Huec:  *':~  :.'-  -.-  c-.3'*-- 


t      „  d  b  ir-  S    Z  C  •?  "  ►^  "^ 


3    Cv:.-=-        -,-^.:  djring  the  quarter 


4    Cases  ooe-  ^^    as"  ;:i<  o*  Quarter 


S«ction  B    Actions  This  Quarter 


5    IV  A  cases:    -e::  .v-ere a cniid support 

2ay"-e-''  Aii  'e:e  ."^'^. 


6    A:se-'  ::a'ents  located 


7    ^a"e"  '  -^  es'dpiished 


8    S^cpc  ..'  ^a'lonsestaoiishec 


9    Cases  *  :^  ::  ei'  c  ^   '  '^e  second  month  of 
tr'e  a^ate''  '  "t'as'a'e  3".:;   "'e's'a'e. 
pe'*or'-ec3  ',  'esc"  "g  s'a'e 


S«ctton  C:  Interstata  Activity 


ID    Cases   "  ^^  :"■  ^eq^es's  '::••  as-s'ance 
^e'e  se-"  ":  ;*^e'  s'a:ei 


1  1    Cases   -^  A"  --  'ec-es*s  '-:'■  ass  s'a'^ce 
*e'e  'ece'-.ed  ''Z'^  :•"»'  sta'es 


12   Cases  m  ^•-x'l  co'^ec'ics  ^ve^e  sent  to  j""e'  s:a'es 

■n  the  seconc  -^ort'^  '<  'i-e  quarter 


AFDC  tnd  FC        Non-AFDC 
Casss  (A)      I     Cases  (B) 


1 3   Cases  in  *yhiC^  collections  *e'e  receivec  •^:  '-■  Dt^er 
states  ri  f^e  second  month  o*  the  quante- 


f  C^M  0C$€  5*    ■»  f*  ji  ifo'-'^'ef  ,  j^-.£.  j    "^'.x  eO'!  ^j-s  v&i^.eiei 


AFDC  and  FC 

Arrears  Only 

Cases  (C) 


PART  II    ANNUAL  REPORTING  REQUIREMENTS 

r   :,P^    """^' 

AFDC  and  FC 

NonAFDC 

AFDC  and  FC 
Arrears  Only 

Section  D    Voluntary  Payment* 

Cases 

Amounts 

C«s«s 

Amounts 

Cases 

Amounts 

li    ^_^-:r,e'  0?  :;3ves  a  ;'■■,_  ut  a  s^-r^ort  order  for  which 
re  icct  c^s  AC'i-  'ec^  -e.,:  a^^"  a^^ount 

$ 

$ 

$ 

Section  E  Accounts  Receivable  -  Current  Year 

Orders 

Amounts 

Orders 

Amounts 

Orders 

Amounts 

15   O'Je's  entered  S^-rg  t^-e  year  tor  current  year 
Sijpport  and  tola'  amounts  ordered 

$ 

% 

$ 

i6    Tctai  orders  *o'  c^-'e-t  jea-  suppori  and  total 

aTic^^ts  orde'^ec 

- 

:  7    Cl.  'e'f'ons  atpi-.ac^e  to  z'oen  for  current  year 
supDon  entered  dunnv;  the  year 

^ 

) 

16   Total  collectior.s  apohcable  to  total  orders  for 
cur'-ent  year  suppor* 

1 • 

Section  F:  Accounts  Receivable     Pnof  Yean 


Total  cders  for  past  due  p'lcr  ,ea<  support  m- 
c'ucng  orde-s  entered  during  the  year  w;th  pnor 
year  past  due  support  owed 


Tctai  co^iect'cns  app;cab!e  to  tola!  orders  owing 
past  due  pr^or  year  suppol  including  orders 
entereo  dunrg  t^e  ye^-  wlt^  pr.or  year  past  due 
support  owec 


Order:,    |   Amounts       C"Ji"s 


Section  G    Staff 


'i    Stale  a-.d  loc^   ^v  D  di*-n 


^^:^Cy 


2'^    Pu'cnase  o*  se^^ice  and  cooperative  agreements 


Amounts     \   (j'Ce<s         A;r,.',i,i,r-. 


rT£  St«t« 


Section  H    Expenditures 


23    Totai  e«pend.tjres.  from  line  1.  OCSE  4] 


i4    t»penditures 


^'^    Costs 


$ 


DiREi  t 
$ 


26    Functional  Cost  Categories 


i 


B    lOCATCS 
$ 


tN'i 


|t    flNANClAL  DISTRIBUTION  P«OC£Sb 


Bn  ►  ot  f  o-m  OCSl  h*)  '.-3  fi-.i 


Saia'',  'fnnge  Ek-riefi 


NON  AFDC 
$ 


INDIRECT 


C    ORDffStSTABLiSHtO 


n 


.j^iA  U: 
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Health  Resources  and  Services 
Administration 


Interagency  Committee  for  use  in  a 
variety  of  Federal  Programs,  th*  i 
multiplied  by  a  factor  of  1,3  for 


Th. 


re,  the  review  criteria  and 


funding  priority  as  proposed  will  be 
retained  as  follows: 
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OMB  No.  0970-0057 


OFFICE  OF  CHILD  SUPPORT  ENFORCEMENT 
FINANCIAL/STATISTICAL  REPORT 
OCSE-56 


Public  reporting  burde 
estimated  to  average  3 
for  reviewing  instruct 
gathering  and  maintain 
reviewing  the  collecti 
this  burden  estimate  o 
information,  including 
the  Office  of  Child  Su 
S.W.,  Washington  D.C. 
Regulatory  Affairs,  Of 
D.C.  20503 

[FR  Doc.  89-10892  Filed  5-4-89:  fl'45  am] 
■LUNQ  cooe  4sso-»m: 


n  for  this  collection  of  information  is 
.0  hours  per  response,  including  the  time 
ions,  searching  exisiting  data  sources, 
ing  the  data  needed,  and  completing  and 
on  of  information.   Send  comments  regarding 
r  any  other  aspects  of  this  collections  of 

suggestions  for  reducing  this  burden  to 
pport  Enforcement  370  L' enfant  Promenade 
20447;  and  to  the  Office  of  Information  and 
fice  of  Management  and  Budget  Washington 


Health  Resources  and  Services 
Administration 

"Low  Income  Levels"  for  Health 
Careers  Opportunity  Program 

This  Notice  updates  the  income  levels 
that  are  used  to  define  a  "low  income 
family"  for  the  support  of  training  for 
individuals  from  disadvantaged 
back^ounds  as  provided  for  under 
section  787,  Health  Careers  Opportunity 
Program,  and  the  program  of  Financial 
Assistance  for  Disadvantaged  Health 
Professions  Students,  section  843, 
Scholarships  for  the  Undergraduate 
Education  of  Professional  Nurses, 
section  827,  Nursing  Education 
Opportiinities  for  Individuals  for 
Disadvantaged  Backgrounds  and  section 
781.  Area  Health  Education  Centers  of 
the  Public  Health  Service  Act.  as 
amended. 

Section  57.1804(b)(2)  and  57, 1905(b)(2) 
of  the  program  regulations  require  that 
the  Secretarj'  publish  periodically  in  the 
Federal  Register  the  low  income  levels 
which  will  be  used  for  Public  Health 
Service  grants  to  institutions  which 
provide  training  for  individuals  from 
disadvantaged  backgrounds. 

The  Health  Professions  Training 
Assistance  Act  of  1985,  enacted  on 
October  22, 1985,  amended  section  787 
to  include  stipends  under  subsections 
{a)(2)(F]  and  (b)  to  individuals  from 
disadvantaged  backgrounds  and  of 
e.xceptional  financial  need  (as  defined 
by  regulations  issued  by  the  Secretary 
under  section  758),  who  are  students  at 
schools  of  medicine,  schools  of 
osteopathic  medicine  or  dentistry. 

The  Health  Professions 
Reauthorization  Act  of  1988,  Title  VIII, 
Pub.  L  100-607,  established  two  new 
sections: 

Section  827 

Provides  for  grants  to  increase 
opportunities  for  individuals  from 
disadvantaged  backgrounds  to  pursue  a 
nursing  education.  This  provision  was 
previously  provided  under  Purpose  1, 
Nursing  Special  Projects,  section  820  of 
the  PHS  Act. 

Section  843 

Provides  financial  assistance  to 
individuals  who  are  enrolled  or 
accepted  for  enrollment  as 
undergraduate  nursing  students  in 
diploma,  associate  or  baccalaureate 
degree  programs  or  in  programs  of 
nursing  education  leading  to  first  dpjzree 
in  professional  nursing. 

The  income  figures  below  were  taken 
from  low  income  levels,  published  by 
the  U.S.  Bureau  of  the  Census,  using  an 
index  adopted  by  the  Federal 


Interagency  Committee  for  use  in  a 
variety  of  Federal  Programs,  th*  n 
multiplied  by  a  factor  of  1.3  for 
adaptation  of  health  professions  grant 
programs  for  which  training  for 
individuals  from  disadvantaged 
backgrounds  is  supported.  The  income 
figures  have  been  updated  to  reflect 
increases  in  the  Consumer  I'^rre  Index 
through  December  31.  198«. 
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Dd'cd  .v.,i>  1 
John  H.  Kelso, 
A  cting  Administrator. 
(FR  Doc.  89-10815  Filed  5-4-89,  8:45  am] 
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Final  Review  Criteria  and  Funding 
Priority  for  Grants  for  Two-Year 
Programs  of  Schools  of  Medicine  or 
Osteopathy 

The  Health  Resources  and  Services 
Administration  announces  the  final 
Review  Criteria  and  Funding  Priority  for 
Fiscal  Year  1989  for  Grants  forTwo- 
Year  i^ograms  of  Schoo's  of  Medicine  or 
Osteopathic  Medicine. 

Section  788(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  maintain  and  improve  schools 
which  provide  the  first  or  last  two  years 
of  education  luadirg  to  the  degree  of 
doctor  of  medicine  or  osteopathic 
medicine.  Grants  provided  under  this 
authonty  to  schools  that  were  in 
existence  on  September  30, 1985,  may 
also  request  support  for  construction 
and  purchase  of  equipment. 

To  be  eligible  for  a  grant  under  this 
authority,  the  applicant  must  be  a  public 
or  nonprofit  private  school  providing  the 
first  or  last  two  years  of  education 
leading  to  the  degree  of  doctor  of 
medicine  or  osteopathic  medicine  and 
be  accredited  or  be  operated  jointly  with 
a  school  th.it  is  accredited  by  a 
re:  agnized  bod>  or  bodies  approved  for 
such  purpose  by  the  Secretary  of 
Education, 

Proposed  review  c-ittria  .md  a 
proposed  funding  priority  were 
published  in  the  Federal  Register  of 
February  14, 1989  (54  FR  6761),  for  public 
comment.  No  comments  were  received 
dunng  the  3n-<i,iy  comnmnt  period. 


Therefore,  the  review  criteria  and 
funding  priority  as  proposed  will  be 

retained  as  follows: 

rmal  k('\  if'rt  i';:!iTi,i 

Approval  of  all  applications  will  be 
based  on  an  analysis  of  the  following 
factors: 

(1)  The  extent  to  which  the  project 
meets  the  Intent  of  section  788(a) 
legislation: 

(2)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  grant  support  objectives  in  a 
cost  effective  manner, 

(3]  The  adequacy  of  the  qualifications 
and  experience  of  the  staff  and  faculty: 

(4)  The  relative  effectiveness  of  the 
proposed  project  in  improving  the 
quality  of  and/or  access  to  medical 
education:  and 

(5)  The  extent  to  which  the  project  is 
effective  in  its  recruitment  and  retention 
of  minority  and  disadvantaged  students. 

Finiil  \  u  mil  111,;  Prion!) 

In  determining  the  order  of  funding  of 
approved  apphcations  for  Fiscal  Year 
1989,  priority  will  be  given  to: 

Projects  which  satisfactorily  demonstrate  a 
net  increase  in  enrollment  of 
underrepresented  minorities  in  proportion  or 
more  to  their  numbers  in  the  general 
population  or  can  document  extent  to  which 
the  applicant  attracts,  retains,  and  assures 
program  completion  of  underrepresented 
minorities  (i.e..  Black.  Hispanic  American 
Indian.  Alaskan  Native  minority  trainees). 

This  program  is  listed  at  13.149  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Dated:  M.iv  1, 1989. 

Acting  Administrator. 

(FR  Doc.  89-10814  Filed  S-4-B9;  8:45  am) 
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Advisory  Council:  Meeting 

in  accoraance  wiin  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  June  1989: 

Name:  Subcommittee  on  Medical 
Education  Programs  and  Hnancing  of  the 
Council  on  Graduate  Medical  F,ducation. 

Time:  June  1. 1989,  8«)  a.m.-5:00  p.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 
Open  for  entire  meeting. 

Purpose:  The  subcommittee  identifies  the 
issues  and  problems  in  current  methods  of 
financing  and  support.  Assesses  the 
implications  of  alternative  financing  policies 
on  medical  education  programs,  service 
delivery,  cost  containment,  physician  supply 


19460 
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«.  distrftiotion,  and  ihortajtes  and  excesses  of 
physiaans- 

Analyzes  exis?;.iK  infoniicitior.  and  dau  on 
.^.--j  .,i*,,..T^ T,.,.Q  moHi.ul  pHurfllinn 


Si::ho(,ls.  pubiic:  Hnd  priviile  hospitbis  and 
h::i  rpditinj?  txKiie.>  rpgaTtling  matters  in  (A). 
;Hi   H-ui  iCi  atiovp:  jFj  de^icit-ncies  m  the 
ntt'd.«  fiT  i:iip.-cvemenls  m.  existing  data 


Building,  5600  Fishers  Lane.  Room  4-101, 
Rockville,  MD  20857,  (301)  443-6593. 
SUPPt^MENTARY  INFORMATION:  The 


Federal  Register  /  Vol.  54,  No.  86  /  Friday.  May  5.  1989    '  So\\ 


by"  one  of  the  vaccines  referred  to  in 
Lhe  table,  or 


National  Institutes  of  Health 
National  Cancer  Institute;  Clinical 


approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
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a,  distrftwtjon,  and  »hortages  and  exce«te»  of 

physicians. 

Analyzes  existing  information  and  data  on 
current  and  alternative  medicu'.  educatum 
proprams  of  hospitals,  schools  of  medicine 
and  osteopathy,  and  accrediLinK  bodies; 
Federal  policies  regarding  medira!  educatior. 
programr  and  th«ir  impact  on  the  supply  and 
distrbution  of  physicians 

Agenda:  The  Suhcommittec  will  discwss 
matters  of  graduate  .iiedical  education 
finanr.ma  and  medical  educHtion  in 
ambii'idtory  settir.gs. 

Anyone  requinns  information  regarding  the 
sublect  Subcommittee  should  contaci  F 
Lawrence  Clare,  MD.  Subcomtr.ittBe 
Principal  Staff  Uaison.  Divisi-m  of  Medicine. 
Bureau  of  Health  Professions.  Room  4C-18. 
Parklawn  Building.  5600  Fishprs  l^an?, 
Rockv-ille,  Maryland  20857  Ttlephone  [Mn] 
443-6328. 

Same:  Subrommitlee  on  Phvsican 
Manpower  (A  the  Covincil  on  Gradua'p 
Medical  Education 

Time:  \\iae  1. 1989,  8.00  a.m.-5;00  p.m. 
Place:  Hyatt  Regency  Bethesda,  One 
Bcthesda  Metro  Certfr.  Betnesda,  MD  2W14, 
Open  for  entire  meeting. 

Purpose:  The  subcommittee  reviews  and 
analy-zes  currently  applicable  studies  of 
under  and  oversupply  of  physician  marpcwer 
giving  special  »ttention  to  number  and 
distribution  of  specialists,  pnniary  care 
physicians  and  residents.  It  also  is  concerned 
with  studies  and  recommendations  regarding 
the  number  of  undergraduate  medical 
students  aa  well  as  the  need  for  improxing 
physician  manpower  data. 

Agenda:  Presentation  by  David  A.  Kindig. 
M.D..  t%.D..  of  paper  developed  for  the 
Council  on  the  geographic  distribution  of 
physicians. 

Presentations  by  physician  specialty 
societie*  on  revision*  considered  necessary 
for  updating  assessments  of  specialty  supply 
9de<iuacy  originally  developed  by  the 
Graduate  Medical  Education  National 
Advisory  Committee. 

Anyone  requiring  information  regarding  the 
subject  Subcommittee  should  contact  )erald 
M.  ICatJoff.  Subcommitlee  Pnncipal  Staff 
Liaison,  Division  of  Median*.  Bureau  of 
Health  Professions,  Room  40-18.  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857  Telephone  (301)  44i-632&. 

Same:  Council  on  Graduate  Medical 
Education. 

Time:  ]une  Z.  1989,  8i)0  a.m. -4:00  pjn 
Place:  Hyatt  Regency  Bethesda.  One 
Bethe«la  Metro  Center,  Bethesda.  MD  20614. 
Open  for  entire  meeUog. 

Purpose:  Provides  advice  and 
recommendations  to  the  Sec-etary  and  to  the 
Committees  on  Labor  and  Human  Resource's 
and  Finance  of  the  Seivate  and  the 
Commif  ees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (Al  the 
supply  and  dutribution  of  physiaans  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
sarwcal  specialties  and  subspecialties;  (CJ 
issues  relatmg  to  foreign  medical  grsduate«>: 
(D)  appropnale  Federal  policies  regarding 
(Al.  (D),  and  (C)  above:  (El  aopnipnate  effor 
to  be  camed  out  by  medical  and  osteopathic 


schools,  public  and  private  hospitals  and 
accrediting  bixiies  r«>garding  matters  in  (A). 
(B|.  and  (Cj  atiove;  (Fj  deficiencies  in  the 
needs  for  unprovemenU  m,  existing  data 
bases  concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda:  The  Council  will  receive  and 
discuss  th<"  rpports  from  its  two 
Subcomraittees  The  C^juncil  will  also  receive 
legislative  updates  from  Health  Resources 
and  Service  AdmimsTation,  Health  Care 
Financing  Administrauon.  and  the  Veterans' 
Administration.  John  Gienapp.  Ph.D.. 

Accreditation  Council  for  Graduate  Medical 
Education  (ACGME)  will  give  an  over\'iew  of 

the  ACGME  and  discuss  issues  for  COGME 
consideration.  Paul  G.  Rogers,  ).D..  will 

discuss  the  report  of  the  National  Leadership 

Commission  on  Health  Care  and  its 

implicabons  for  physician  manpower  and 

medical  education. 
Anyone  requiring  information  rfyartimg  the 

subject  Council  should  contact  Dr  Uonald  L 

Weaver,  Executive  Secretary.  Council  on 

Graduate  Medical  Education.  Health 

Resources  and  Services  Administration. 

Root:  4C-18,  Parklawn  Building.  5600  Tishers 

Une.  Rockville,  Maryland  20*>"-7  Telpphone 

I'^ini  443-6190. 
Agenda  Items  are  subject  to  change  as 

pnorities  dictate. 
Date:  May  1.  1989. 

lackie  E.  Baum. 

Ad\isory  Committee  Management  Officer. 

HRSA. 

[FR  Doc.  89-10812  Filed  5-4-89;  8-.45  am) 
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National  Vaccine  tniury  Compensation 
Program  Liat  o1  Petitions  Received 

agency:  Public  Health  Service.  HHS. 
actiom:  Notice. 


summary:  The  Public  Health  Sei^'ice 
(PHSj  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  ln)ur>  Compensation  Program 
(the  Program"),  as  required  by  Section 
2n2(bl(2J  of  the  PHS  Act.  as  amended. 
While  the  Secrctar>'  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  al!  proceedings  brought 
by  the  filmq  of  petitions  for 
compens.-.ti„.n  under  the  Progra:n,  the 
L'nited  Statts  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  MUFORMATtOH  COMTACT: 

For  information  about  requiremenU  for 
filing  petitions,  and  the  Program 
generally,  contaci  the  Clerk,  United 
States  Claims  Court,  717  Madison  Place 
NW  ,  Washington.  DC  20005.  (202)  633- 
72,=)7,  For  infotTnation  on  the  Public 
Health  Service's  role  in  the  Program. 
s      contact  the  Director,  Vaccine  Injury 
Compensation  J^ogram.  Parklawn 


Building.  5600  Fishers  Lane.  Room  4-101. 
Rockville.  MD  20857.  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
com.pensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa-10 
el  seq..  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibiUty  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  to 
take  evidence,  conduct  hearings  as 
appropriate,  and  to  submit  to  the  Court 
proposed  findings  of  fact  and 
conclusions  of  law. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  Section  2114  of  the 
PHS  Act-  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and.  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(bK2)  of  the  PHS  Act.  42 
U.S.C,  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  April  6  through  April  26. 1909. 
Section  2112(bK2]  also  provides  that  the 
special  master  "shall  afford  all 
interested  persons  an  opportunity  to  ^ 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disabihty. 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 


by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions.  5600  Fishers  Lane.  Suite  8- 
05.  Rockville.  MD  20857.  The  Courts 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  Title  44.  United  States 
Code,  related  to  paperwork  reduction. 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Elizabeth  Webb  on  Behalf  of  )ared  Webb. 
Lake  Oswego,  Oregon.  Claims  Court 
Docket  No.  89-34  V. 

2.  Ralph  M.  and  Dorothy  Bell  on  Behalf  of, 
Victoria  Lynn  Bell.  Philadelphia, 
Pennsylvania,  Claims  Court  Docket  No.  89- 
35  V 

3-  Tom  H.  and  Sandra  Dunham  on  Behalf  of, 
Tess  A.  Dunham,  Murphysboro.  Illinois, 
Claims  Court  Docket  No.  89-36  V. 

4.  Judy  Nelson  Robert,  Summerville.  South 
Carolina.  Claims  Court  Docket  No.  89-37  V. 

5.  Judy  L.  Fan-is  on  Behalf  of  Michael  Gary 
Farris,  Ottawa,  Kansas.  Claims  Court 
Docket  No.  89-38  V, 

6.  Tammie  DeLynn  Bush  on  Behalf  of  Karen 
DeLynn  Bush,  Littlefield,  Texas,  Claims 
Court  Docket  No.  89-39  V. 

7  Angela  Torres  on  Behalf  of  Alexandre 
Torres,  Chicago.  Illinois,  Claims  Court 
Docket  No,  89-40  V. 
Dated;  May  1, 1989. 

]ohn  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  89-10813  Filed  5-4-89:  8:45  ami 
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National  Institutes  of  Health 

National  Cancer  Institute;  Clinical 
Trials  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Committee,  National 
Cancer  Institute,  .National  Institutes  of 
Health,  June  1-2,  1989,  Executive  Plaza 
North.  Conference  Room  J.  6120 
Executiv  e  Boulevard.  Bethesda, 
Maryland  20652, 

This  meeting  will  be  open  to  the 
public  on  June  1  from  9  a.m.  to  9:30  a.m. 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10[d)  of  Pub.  L.  92-163,  the  meeting  will 
be  closed  to  the  public  on  June  1  from 
930  a.m.  to  recess  and  on  June  2  from  9 
a.m.  to  adjournment  for  the  review. 
discussion  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
persona!  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute.  Building  31, 
Room  lO.AOe,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5"08)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Wilna  A.  Woods.  Executive 
Secretary  (acting).  Clinical  Trials 
Committee.  5333  Westbard  Avenue. 
Room  80:",  Bethesda,  Maryland  20892 
(301  /496-71531  will  furnish  substantive 
program  information. 

Dated:  April  27, 1989. 
Betty  ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-10802  Filed  5-4-69;  8:45  am) 

BILUNG  COOE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  meetings  of  the  review 
committees  of  the  National  Institute  of 
Child  Health  and  Human  Development 
for  June  1989. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director.  NICHD, 
and  executive  secretaries,  for 


approximately  one  hour  at  the  beginning 
of  the  first  sessio.i  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
and  section  10(d)  of  Pub,  L  92-463,  for 
the  reviews,  discussion  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  for 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Hall.  Committee 
Management  Office.  NICHD,  Executive 
Plaza  North  Building.  Room  520. 
National  Institutes  of  Health.  Bethesda, 
Maryland.  Area  Code  301,  496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Population 

Research  Committee 
Executive  Secretary:  Dr.  A.T.  Gregoire. 

Room  520,  Executive  Plaza  North 

Building,  Telephone:  301,  496-1696 
Date  of  Meeting:  June  19-20. 1989 
Place  of  Meeting:  Warwick  Hotel.  4th 

Avenue  &  Lenora.  Seattle, 

Washington 
Open:  June  19, 1989,  8:00  a.m.-5KX)  a.m. 
Closed:  June  19, 1989.  9:00  a.m.-5:00  p.m.; 

June  20. 1989,  8:30  a.m.-adjoumment 
Name  of  Committee:  Maternal  and  Child 

Health  Research  Conunittee 
Executive  Secretary:  Dr,  Scott  Andres, 

Room  520,  Executive  Plaza  North 

Building.  Telephone:  301,  496-1485 
Date  of  Meeting:  June  27-28, 1989 
Place  of  Meeting:  American  Inn  of 

Bethesda,  8130  Wisconsin  Avenue, 

Bethesda.  Maryland 
Open:  June  27, 1989.  8:30  a.m.-9:30  a.m. 
Closed:  June  27. 1989.  9:30  a.m.-5:00  pjn.; 

June  28, 1989,  8:00  a.m.-adjoumment 
A^o;77e  of  Committee:  Mental  Retardation 

Research  Committee 
Executive  Secretary:  Dr.  Susan 

Streufert  Room  520,  Executive  Plaza 

North  Building,  Telephone:  301.  496- 

1696 
Date  of  Meeting:  June  28-29, 1989 
Place  of  Meeting:  Marriott  Hotel.  5151 

Pooks  Hill  Road.  Bethesda.  Maryland 
Open:  June  2a  1989.  7KX)  p.m.-8«)  p.m. 
Closed:  June  28. 1989.  8:00  pjn.-ll«) 

p.m.;  June  29. 1989,  8:00  a.m.- 
adjoumment 
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(Catalog  of  FeJpral  Domestic  Assistance 
Programs  No,  13  864,  Population  Research 
and  No.  13.aP5,  Research  for  Mothers  and 

fT.,l,(r«»p.    N;i.f.,'.n>l  In«hhil.>«  nf  Hfai'S! 


National  Institute  of  Dental  Research; 
Meeting  for  Examination  of  Dental 
Research  and  Minority  Group  Oral 


adjournment  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 


Federal  Register  /  Vol.  54,  No.  86  /  Friday.  M.4y  5,  19F,9 


.:n  1 1;_; 


This  meeting  will  be  open  to  the 
public  on  May  22  from  9  a.m.  to 
approximately  2:.30  p.m.  for  the  report  of 


The  meeting  on  June  8  will  be  open  to 
the  public  from  9:00  a.m.  to  12:30  pjn.  for 
the  discussion  of  administrative  reports 


In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  552b(cM6), 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 


I 
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Federal  Register  /  Vol.  54.  No.  86  /  Friday.  May  5,  1989  /  Notices 


l«i4Rl 


(Catalog  of  Federal  Domestic  .\88istance 
Programs  No,  "13  864,  Population  Re«eaixh 
and  No.  13.ae5,  Renparch  for  Mothers  and 
Children.  Ndtionl  Inglitu'as  of  Heailh) 

DhUh'..  Apr!  26.  1963 
Betly  I.  Bevendge. 

C.77..T:,.'.'fe.Vu-.-i..;k">."  '  r:  0-J^cer.  NIH. 
[F8  Doc  89-10»C3  Filed  5-4-89;  &45  amj 

PlLiJMC  CODE   «140-«1-W 


National  Institute  of  Dental  Research; 
Meeting  of  National  Advisory  Dental 
Research  Council 

P.irsu;int  tn  \\.h  L.  Q2^;63,  notice  •» 
hertiiy  pvpn  of  a  meeti?.g  of  the 
National  Advisory  Dental  Research 
Council.  National  Institute  of  Dental 
Research,  to  be  held  ]nv.e  13-14. 1989, 
Conferer.ce  Room  10,  Buildmg  31, 
National  Institues  of  Health,  Bethesda. 
\\at\  lijind.  This  meeting  wul  be  or>en  to 
the  public  from  9  am  'o  recfss  on  |une 
13  for  general  discussion  and  program 
presentations.  Attendance  by  the  pubbc 
vvil!  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b|c)!4l  and 
552b(cjf6].  Title  5,  U,S,C.  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  of 
the  Council  will  b«  closed  to  the  public 
on  |une  14  from  9  am.  to  ad|oumment 
for  the  review  discuss!or  and 
evaluation  of  individual  grant 
applications.  These  applicatjons  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
appbcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Dr,  Preston  A.  Littleton.  Executive 
Secretary.  Nabonal  Advisory  Dental 
Research  Council,  and  Deputy  Director. 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health.  Building 
31.  Room  2C39,  Bethesda,  Maryland 
20992,  (telephone  301-496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
inforniation  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Asuistance 
Proftrmn  No*.  lX121-Dt«euet  of  the  Teeth 
and  Support  Ti»«u8»:  Canet  and  Restorativp 
Matenals;  Penodontal  aad  Soft  TiMue 
Di««ase&:  13.122-DiK)rden  of  Stnictura. 
Functioa,  and  Behavior  CraniofaciaJ 
Anomalies,  Pain  Controi.  and  Behavioral 
Studies;  I3.ft45-Dental  Research  Institutes; 
National  Institutes  of  Health j 

Dated".  April  28. 1988. 
B«tty  I-  Bwsridge. 

Comminee  \tacagemer.t  Officer,  Nllt 
[FR  Doc.  89-t0804  Filed  5-4-«>;  8:45  am! 

B<U.INQ  COOC  4140-01-M 


National  Institute  of  Dental  Research; 
Meeting  for  Examination  of  Dental 
Research  and  Minority  Group  Oral 
Health  Issues 

Notice  is  hereby  given  of  a  meeting  to 
be  conducted  by  the  National  Institute 
of  Dental  Research  [NIDR)  for 
examination  of  major  issues  related  to 
dental  research  and  minority 
populations.  These  issues  have  emerged 
in  the  course  of  developing  a  new  NIDR 
Long-Range  Research  Plan  for  the  1990s, 
and  also  in  connection  with  plans  to 
facilitate  research,  research  training, 
and  collaborative  activities  in  specific 
areas. 

Two  issues  will  be  considered  First, 
what  are  the  particular  oral  health 
needs  that  should  be  addresbed  with 
regard  to  minority  populations  in  the 
United  States?  How  best  can  we 
address  these  research  needs  as  well  as 
facilitate  science  transfer  and  disease 
prevention  efforts  among  minority 
groups?  Second,  how  can  we  recruit 
more  members  of  minority  groups  into 
the  dental  research  community,  as  basic 
and  clinical  research  investigators? 

The  meeting  will  be  held  on  May  22. 
1989.  in  Building  30,  Room  ll"^.  .National 
Institutes  of  Health,  Bethesda, 
Maryland,  from  9  a.m.  to  adjournment. 

The  meeting  will  be  open  to  the 
public.  However,  attendance  will  be 
limited  to  space  available 

For  further  mformntion.  contact  Dr. 
J.imes  Lipton.  Chief,  Planning  and 
FA-aluation  Section.  Office  of  Planning, 
Evaluation,  and  Communications,  NIDR. 
NIH,  Room  2C-3fi.  Building  31.  9000 
RockviUe  F»ike  Bethesda,  MD.  20892 
(telephone  301-496-6705J. 

D-ited;  April  27.  1989. 
lames  B.  Wyngaarden. 
P;-«ctor.  MH 
[FR  Doc.  89-10805  Filed  5-4-89;  8;45  amj 

BIUJMC  CODE  4140-Ot-ll 


Natiortal  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meettng  of  the  Nattonai  Diabetes  arid 
Digestive  and  Kktney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

FHirsuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meetmg  of  the 

National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  May  31  and  June  1. 1989, 
Conference  Room  10.  Building  31, 
National  Institutes  of  Health,  Bethesda. 
Maryiand.  The  meeting  will  be  open  to 
the  public  May  31  from  8:30  a.m.  to  12 
noon  and  again  on  June  1  from  1  pjn.  to 


adjournment  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  wUl  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  secUon 
10(d)  of  Pub.  L  92-463,  the 
subcommittee  and  full  Council  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  e\dluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  May  31  from  1  p.m.  to 
recess:  Diabetes.  Endocrine  and 
Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  June  1  from 
8:30  a.m.  to  approximately  12  noon. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
apphcations.  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz,  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 
NIDDK.  Westwood  Building,  Room  657, 
Bethesda,  Mary^land  20892.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIDDK,  Building  31.  Room  9A19. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847-849.  Diabetes,  Endocrino 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  aad  Kidney  Diseases.  Urology 
and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  April  27, 1989. 
Betty ).  Bevaridga, 

XIH  Committee  Management  Officer. 
[FR  Doc  89-10806  Filed  5-4-89;  &45  amj 

MLLIMQ  CODE  4140-01-« 


National  Institute  of  Environmental 
Health  Science;  Meeting  of  National 
Advisory  Environmental  Health 
Sciences  Council 

Pursuant  to  Pub,  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council.  May  22-23. 
1989.  in  Building  31C.  Conference  Room 
8.  National  Institutes  of  Health, 
Bethesda.  Maryland. 


This  meeting  will  be  open  to  the 
public  on  May  22  from  9  a.m.  to 
approximately  2. .30  p.m.  for  the  report  of 
the  Director,  NIEHS.  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  uith  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c!(61.  Title  5.  U.S.C.  and  section 
10(dl  of  Pub.  L.  92-^63.  the  meeting  will 
be  closed  to  the  public  May  22,  from 
approximately  3  p.m.  to  adjournment  on 
May  23.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Winona  iierrell.  Committee 
Management  Officer,  NIEHS,  Bldg.  31. 
Rm.  2855,  M.H,  Bethesda.  Md.  20892 
(301)  496-3511,  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training. 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709. 
(919)  541-7723.  FTS  62&-7723,  will 
furnish  substantive  p'ogr,.irr. 
information. 

(Catalog  of  Ffdeia!  Domestic  Assistance 
f-*iogram  Nos  13. 112.  Charactenzalion  of 
Environmental  Health  Hazards.  13  113. 
Biological  Response  to  EnviroriT.cnia!  Health 
Hazards;  13.114,  Applied  Toxicoioj^ical 
Research  and  Testing;  13.115.  Diometry  and 
Risk  Estimation;  13.894.  Resourre  and 
Manpower  Developmpnt.  National  Institutes 
of  Health) 

Dated:  Apnl  27.  liiJRI. 

Betty  |.  Beverid^, 

Committee  Management  Officer,  NIH 

[VR  Doc.  B»-10807  Filed  fV-4-8»  R-45Bnil 
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National  Library  of  Medicine, 
Meeting  of  the  Literature  Selection 
Technical  Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee.  National  Library  of 
Medicine,  on  June  8-9,  1989,  convening 
at  9:00  a.m.  on  June  8  and  at  8:30  a.m.  on 
June  9  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
.38,  8600  RockviUe  Pike.  Bethesda. 
Maryland. 


The  meeting  on  June  8  will  be  open  to 
the  public  from  9:00  a.m.  to  12:30  p.m.  for 
the  discussion  of  administrative  reports 
and  program  developments.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  section  552b{c)(9)(B).  Title  5, 
U.S.C.  Pub.  L.  92-463,  the  meeting  will 
be  closed  on  June  8  from  approximately 
12:30  to  5:00  p.m.  and  on  June  9  from  8:30 
a.m.  to  adjournment  for  the  review  and 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Executive 
Secretary  of  the  Committee,  and 
Associate  Director,  Library  Operations. 
National  Library  of  Medicine,  8600 
RockviUe  Pike.  Bethesda,  Maryland 
20894,  telephone  number  301-496-6921. 
will  provide  a  summary  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

Dated:  April  27. 198a 
B«tty  ].  Beveridge, 

Committee  Management  Office,  NIH. 
[FR  Doc.  89-10808  Filed  5-4-89:  8:45  am) 

BILUNG  COOE  4140-01-M 


National  Library  of  Medicine;  Meetings 
of  the  Board  o'  Regents  and 
Subcommittees 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  June  6-7, 1989,  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  8600  RockviUe  Pike.  Bethesda. 
Maryland.  The  Subcommittees  wiU  meet 
on  June  5  as  follows: 

Lister  HiU  Center  Subcommittee.  7th- 
floor  Conference  Room.  Building  38A.  1 
p.m.  to  2  p.m.;  Pricing  Subcommittee, 
Conference  Room.  A,  Mezzanine. 
Building  38. 1  p.m.  to  2  p.m.;  Extramural 
Programs  Subcommittee.  5th-floor 
Conference  Room.  Building  38A,  2  p.m. 
to  3:30  p.m.;  Planning  Subcommittee, 
Conference  Room  A,  Mezzanine, 
Building  38,  4  p.m.  to  5  p.m.  AIL  but  the 
Extramural  Programs  Subcommittee. 
will  be  open  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  5  p.m.  on  June  6  and  from 
9  a.m.  to  approximately  10:30  a.m.  on 
June  7  for  administrative  n>ports  and 
program  discussions.  Attendance  will  be 
limited  to  spac^  a\  ailable. 


In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4).  552b(c)(6), 
Title  5.  U.S.C.  and  secUon  10(d)  of  Pub. 
L  92-463.  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
June  5  will  be  closed  to  the  pubhc.  and 
the  regular  Board  meeting  on  June  7  will 
be  closed  from  approximately  10:30  a.m. 
to  adjoumraent  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief.  Office 
of  Inquiries  and  Publications 
Management.  National  Library  of 
Medicine,  8600  RockviUe  Pike,  Bethesda. 
Maryland  20894.  Telephone  Number 
301-496-6308.  wiU  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879 — Medical  Lilirary 
Assistance,  Nabonal  Institutes  of  Hralth) 

Dated:  April  26. 1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  89-10809  Rled  5-4-89:  8:45  am) 

BIUJNG  COOE  4140-01-M 


r.,  rf  Wo,-)".-;-  r  Meetings 
,..ii  L ■'■■-■  .,•■>.  ■'  I  ,iew 
:;  t   €  Sutjcommittee  for 
Mediral  library 
'I    "^j  rent  Grant 


g'  ".e  b.o '"'■■: 
Committer  .i 
the  Review  o 
Resource  ["-',: 
Applications 

Pursuant  to  Pub.  L  92^63.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Renew  Commiltec 
on  June  14-15, 1989.  convening  each  day 
at  8:30  a.m.  in  the  Board  Room  of  the 
National  Library  of  Medicine.  Building 
3a  8600  RockvUle  Pike.  Bethesda. 
Maryland,  and  the  meeting  of  the 
Subcommittee  for  the  Review  of  Medical 
Library  Resource  Improvement  Grant 
Applications  on  June  13  from  3  p.m,  to  4 
p.m.  in  the  5th-Floor  Conference  Room 
of  the  Lister  HiU  Center  Building. 

The  meeting  on  June  14  wiU  be  open  to 
the  public  from  8:30  to  approximately 
11.-00  a.m.  for  the  discussion  of 
administrative  reports  and  program 
developments.  Attendance  by  the  public 
wiU  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C„  and  secUon 
10(d)  of  Pub.  L  92-463.  the  regular 
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meeting  and  the  subcommittee  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 


information  pertaining  to  the  meetings 

can  be  obtained  from  the  Executive 
Secretary  indicated. 


Bethesda.  Maryland  20892, 
Telephone:  301/496-9223 
Name  of  Committee:  Neurological 


Federal  Register  /  Vol    54,  No.  86  /  Friday,  Mdy  5.  1989  /  \n 


1^4165 


Response:  .75  hours:  Estimated  Annual 
Burden.-  450  hours. 
2.  Indian  Healdi  Service  (IHSJ 


patient's  diagnosis,  procedures 

performed,  health  care  services 
provided  and  fee  charged  to  IHS.  The 


for  annual  statistics  on  the  provision  of 
program  health  services.  Respondents: 
State  or  local  aovemments.  bnsinpsfipii 
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meeting  and  the  subcommittee  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  as  follows: 
The  regular  meeting  on  June  14  from 
approximately  11:00  am.  to  5  p  m..  and 
on  [une  15.  from  8:30  a.m.  to 
adjournment;  and  the  subcommittee 
meeting  on  [une  13  from  3  to  4  p  m. 
These  applications  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
dearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Roger  W,  Dahlen,  E.xecutive 
Secretary  of  the  Committee,  and  Chief. 
Biomedical  Information  Support  Branch, 
Extramural  Programs,  National  Library 
of  Medicine.  8600  Rockville  Pike. 
Bcthesda.  Mar>'land  20894,  telephone 
number  301-196-4221.  will  provide 
5  .mmanes  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
ir,formation  per'ainmg  to  the  meeting. 

(Cdtulos  of  Federal  Domestic  .As3i9',ince 
P-ogram  No.  13,879— .Medica!  bbrar>- 
Assistance,  .National  Institutes  of  Health) 

Ddted,  Apr!2fl,  1989. 
Belty  I.  Bevendge.  ' 

Committee  Manager'ent  Officer.  NIH. 
[FR  Doc,  89-1'ietn  Filed  5-Mi9:  8:45  am) 
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National  Institute  of  Neurological 
Disorders  and  Stroke;  Meeting 

Pursuant  to  Pub  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Committees  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  program  planning, 
program  h  romplishments  and  special 
report.^  J."  other  issues  relating  to 
committee  business  as  indicated  m  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  m  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  US  C, 
and  section  10(d)  of  Pub.  L.  92-163.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications. These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 


information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  indicated. 
.Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke 
Council  and  Its  Planning 
Subcommittee 
Dc-t^  May  31,  1989  (Planning 

Subcommittee) 
P;acp  National  Institutes  of  Health, 

Building  31,  Conference  Room  8A28, 
9000  KockviUe  Pike.  Bethesda, 
Maryland  20892 
Open:  1  p.m.-3  p.m. 
Closed:  3  p.m. -5  p.m. 
Dates:  June  1-2.  1989  {Council) 
P/ace:  National  Institutes  of  Health. 
Building  31 C,  Conference  Room  6, 
9000  Rockville  Pike.  Bethesda, 
Maryland  20892 
Open:  June  1,  9  a.m.-l  p.m. 
Closed:  )une  1. 1  p.m.-recess;  June  2,  8:30 

a.m.-adjoumment 
Executive  Secretary:  John  C.  Dalton, 
Ph.D..  Associate  Director  for 
Extramural  Activities,  NINDS, 
National  Institutes  of  Health, 
Bethesda.  Maryland  20892, 
Telephone:  301/496-9248 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review  B 
Committee. 
Dates:  May  31. 1989  (Planning 

Subcommittee) 
Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  8A28. 
9000  Rockville  Pike,  Bethesda. 
Maryland  20892 
Open:  1  p.m. -3  p.m. 
Closed:  3  p.m.-5  p.m. 
Dates:  June  1-2, 1989  (Council) 
Place:  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda. 
Maryland  20892 
Open:  June  1, 9  a.m.-l  p.m. 
Closed:  June  1, 1  p.m.-recess;  June  2,  830 

a.m.-adjoumment 
Executive  Secretary:  John  C.  Dalton, 
Ph.D.  Associate  Director  for 
Extramural  Activities,  NINT)S, 
National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 
Telephone:  301/496-9248 
Name  of  Committee:  Neurological 

Disorders  Program  F^roject  Review  B 
Committee 
Dofes.- June  12-14.  1989 
Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland  20910 
Open:  lune  12,  8  a.m. -8:30  am. 
Closed:  June  12.  8:30  a.m.-recess;  June 

13.  8  a.m. -recess; 
jure  14.  8  am. -adjournment 
E.\pciit:ve  Secrftary-  Dr  A.  Beau  White, 
Federal  Building,  Room  9C-14, 
National  Institutes  of  Health, 


Bethesda.  Maryland  20892, 

Telephone:  301/496-9223 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review 

A  Committee 
Dates:  June  22-24, 1989 
Place:  Bethesda  Hyatt  Regency,  One 

Metro  Center,  Bethesda,  Maryland 

20814 
Open:  June  22,  8a.m.-8:30  a.m. 
Closed:  June  12,  8:30  a.m. -8:30  a.m.,  June 

13,  8  a.m. — recess; 
June  22,  8:30-recess:  June  23,  8  a.m.- 
recess:  fune  24.  8  a.m.-adjoumment 
E.xecutive  Secretary:  Dr.  Herbert  Yellin, 

Federal  Building,  Room  9C-14. 

National  Institutes  of  Health. 

Bethesda,  Maryland  20892, 

Telephone:  301/496-9223 

(Catalog  of  Federal  Domestic  Assistance 
Progra.Ti  No.  13. 863,  Clinical  Basis  Research; 
No  13  854,  Biological  Basis  Research) 

Ddted:  April  27.  1989, 
Betty  J.  Beveridge, 

Comrmttee  Management  Officer.  NIH. 
[FR  Doc.  89-10811  Filed  5-1-89;  8:45  am 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
puckages  submitted  to  OMB  since  the 
last  list  was  published  on  Friday,  April 
28,  1989. 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  Clinical,  Laboratory  and 
Epidemiologic  Characterization  of 
Individuals  at  High  Risk  of  Cancer — 
0925-0194 — This  submission  will 
reinstate  approval  for  clinical, 
laboratory  and  epidemiologic  study  of 
individuals  in  cancer-prone  families. 
The  study  is  necessary  to  identify  and 
describe  the  distribution  and 
determinants  of  cancer  in  high-risk 
populations.  A  self-administered 
questionnaire  is  mailed  to  individuals  in 
families  in  which  there  is  cancer  of  an 
unusual  type,  pattern,  number,  or  known 
or  suspected  factors  predisposing  to 
cancer,  genetic,  and/or  congenital 
factors,  or  benign  conditions 
predisposing  to  cancer.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  600;  Number  of  Responses 
per  Respondent:  1;  A  verage  Burden  per 


Response:  .75  hours:  Estimated  Annual 
Burden:  450  hours. 

2.  Indian  Health  Service  (IHS) 
Hospital.  Dental  and  Other  Contract 
Health  Service  Reports — 0917-0(X)2— 
These  forms  provide  a  description  of  the 


patient's  diagnosis,  procedures 
performed,  health  care  services 
provided  and  fee  charged  to  IHS.  The 
forms  serve  as  a  legal  document  for 
health  care  rendered  and  are  used  for 
billing  purposes.  They  are  also  a  basis 


for  annual  statistics  on  the  provision  of 
program  health  services.  Respondents: 
State  or  local  governments,  businesses 
or  other  for-profit,  non-profit  institutions 
and  small  businesses  or  organizations. 


Hospital  Inpatient  Report 

Dental  Report ._ 

Otf>ef  Than  Hospital '  Dental 


No.  of 
Respond- 


150 

700 
1,500 


No.  0« 
Hours  Per 
RoiponM 


17hi». 

.17  hr*. 
17  hr». 


Nool 


Par 

Resporv}. 

em 


333 

50 

170 


Estimated .'\r:r:ua!  Burden:  5".80n 
hours 

3.  AIDS  Demonstration  Projects 
Reporting  System— New — AIDS  Service 
Demonstration  Grants  have  been 
awarded,  by  the  Health  Resoiu-ces  and 
Services  Administration,  in  areas  with 
the  highest  incidence  of  AIDS  to 
organize  and  coordinate  care  for  people 
with  HIV  infection.  Information 
provided  semi-annually  by  grantees  will 
be  used  to  monitor  performance  and  to 
respond  to  congressional  inquiries. 
Respondents:  State  or  local  governments 
and  non-profit  institutions;  Number  of 
Respondents:  21;  Number  of  Responses 
per  Respondent:  2;  A  verage  Burden  per 
Response:  8  hours;  Estimated  .Annual 
Burden:  336  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
Room  320a  Washington,  DC  20503 
Date:  May  1. 1969. 
[atnes  M.  Friedman, 

Acting  Deputy  Assistant  Secretary  for  Health 
(Plann.  ns  and  Evaluation). 
[FR  Doc.  B9-10891  Filed  5-i-89:  8  45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Boundaries  of  the  Hoopa  Valley 
Reservation  and  Yurok  Reservation 

March  3.  1989. 

agency:  B'jreau  of  Indian  .Affairs. 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  the  Interior  is  required, 
pursuant  to  section  2fd)f2)  of  the  Hoopa- 


Yurok  Settlement  Act  of  October  31, 
1988,  Pub.  L.  100-580, 102  Stat.  2924.  to 
publish  in  the  Federal  Register  a 

descnption  of  the  boundaries  of  the 
Hocpa  Valley  Reservation  and  Yurok 

Reservation. 

DATE:  The  Hoopa-Yurok  Settlement  Act 
requires  that  a  description  of  the 
boundaries  of  the  two  reser\'ation8  be 
puHhshed  m  the  Federal  Register  upon 
the  partition  of  the  jc^int  reservation. 
Under  the  Hoopa-Yurok  Settlement  Act, 
such  partition  became  effective  with  the 
publication  m  the  Federal  Register  of  the 
Hoopa  tnbal  resolution  rt^quired  under 
section  2(a)(2)  of  the  Act  Such  a 
resolution  was  published  in  the  Federal 
Register  on  Wednesdav.  December  7. 
1*18,  53  FR.  49361. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  Facio,  Sacramento  Area  Office. 
Bureau  of  Indian  Affairs,  2600  Cottage 
Way,  Sacramento,  Califo.-iiia  9.^82.'), 
telephone  number  (Plfij  9"8-460' 

SUPPLEMENTARY  INFORMATION:  Ih:;- 
notice  1.S  published  \n  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Intenor  to  the  .Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  2(j9  DM  8  1  .\s  required  by 
section  2(d)(2j  of  the  Hoopa-Yurok 
Settlement  Act.  the  following  is  a 
description  of  the  boundaries  of  the 
Hoopa  Valley  Reservation  and  the 
Yurok  Reser\ation. 

The  Hoopa  Valley  Resenation 

The  area  of  land  known  as  the 
"Square"  defined  as  the  Hoopa  Valley 
Reservation,  established  under  section 
2  of  the  Act  of  April  8.  1864  (13  Stat  39), 
the  Executive  Order  of  )une  23,  1876, 
and  E.xpruti'v  e  Order  1480  of  February 
17, 1912,  constitutes  the  Hoopa  Valley 
Reservation.  The  exterior  boundanes  of 
the  Hoopa  Valley  Reservation  are 
defined  by  field  notes  of  survey  and  the 
plat  of  the  Hoc^pa  Valley  Indian 
Reservation,  as  surveyed  under 
instruction  by  the  Otfice  of  the  U.S. 
Surveyor  General  and  approved  on  July 


19. 1886,  and  the  plat  of  dependent 
resurey  approved  July  8, 1977.  all  within 
Township  7  North,  Ranges  4  and  5  East; 
Township  8  North,  Ranges  3,  4.  5  and  6 
East;  Township  9  North,  Ranges  3,  4,  and 
5  East  Township  10  North.  Range  5  East 
Humboldt  Meridian.  Humboldt  County, 
California.  The  Smith-Bissell  Survey, 
approved  July  19, 1888,  shall  be 
recognized  for  purposes  of  establishing 
the  common  boundary  between  the 
Yurok  and  Hoopa  Valley  Reservations. 

Thf-  Vi,i:i>t,  K »'•,<•  f,  ill Kii'. 

The  area  uf  land  known  as  the 
"Extension"  defined  as  the  Reservation 
Extension  under  the  Executive  Order  of 
October  16. 1891,  to  include  a  tract  of 
country  one  mile  in  width  on  each  side 
of  the  Klamath  River  and  extending 
from  the  limits  of  the  Hoopa  Valley 
Reservation  to  the  Pacific  Ocean, 
excluding  the  Resighini  Rancheria  as 
provided  in  section  11  paragraph  (b)  of 
the  Act  of  October  31, 1988  (Pub.  L  100- 
580).  constitutes  the  Yurok  Reservation. 
The  exterior  boundaries  of  the  Yurok 
Reservation  are  defined,  in  part,  by  field 
notes  of  survey  and  plats  as  surveyed  by 
the  General  Land  Office,  including  but 
not  limited  to  those  plats  approved  April 
8, 1904.  all  within  Township  9  .North. 
Ranges  3  and  4  East:  Township  10  North. 
Ranges  3  and  4  East  Township  11  North. 
Ranges  2  and  3  East  Townmship  12 
North.  Range  2  East  Township  13  North, 
Range  2  East  Township  14  North.  Range 
1  East;  and  those  plats  approved  April  8, 
1929,  January  29. 1931.  and  July  1. 1931. 
all  within  Township  9  North.  Range  4 
East  and  those  dated  August  26. 1905.  all 
vrithin  Township  13  North.  Range  1  East 
Humboldt  Meridian,  Humboldt  County. 
California.  The  Smith-Bissell  Sur\ey 
approved  on  July  19. 1888.  shall  be 
recognized  for  purposes  of  establishing 
the  common  boundary  between  the 
Yurok  and  Hoopa  Valley  Reservations. 
All  aforesaid  plats  are  on  file  with  the 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management. 
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2800  Cottage  Way,  Sacramento, 
California. 


Section  7,  Lots  1-2,  .N"V\'V4.\EV«. 

NT>«N'W'<4, 
Section  25.  S^.SVJV*,  WV4SWy4, 


T.  25  N.  R.  10  E.. 
Section  5,  SWV4NEy4; 
Section  34.  NEV4SWy«. 
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of  any  objections  this  realty  action  will 
become  the  final  determination  of  the 
Deoartment  of  Interior. 


(MT-930-09-4214-11;  MTM  043418.  MTM 
063641) 


The  withdrawal  made  by  PLO  3635 
and  PLO  3723  segregates  land  from 
settlement,  sale,  location  or  entry  under 
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28O0  Cottage  Way,  Sacramento, 

California. 

W  P.  Ragwlal«. 

Acting  Assistant  Secretary  Indiar  A  f^uirs 
|FR  Doc.  89-10942  Filed  5-M»:  8  45  am| 
MLUMO  coot  4310-OI-M 

Bur«au  of  Land  Management 
(MT-06O-O9-4212-13;  lfni-766951 

Realty  Action— Exchange^  Montana 

agency:  Bureau  of  I^nd  Management, 

Interior 

ACTION:  Notice  of  realty  action  MT\t- 

76695.  exchange  of  public  and  private 

lands  in  Teton.  Fergus,  Chouteau. 

Blaine.  Hill,  Judith  Basin,  Petroleun; 

Counties. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land 
Management  Act  of  1976.  43  U  S.C.  1716. 
Only  sufficient  public  lands  that  equal 
the  same  monetary  value  as  the  private 
lands  will  be  used  in  this  exchange.  The 
remaining  public  lands  will  be  made 
available  for  other  land  exchanges. 

Principai  Meridian  Montana 

T  12  N  .  R  23  E.. 
Section  14.  NEW, 
Section  28.  SE''4NT.'-4: 
Section  29,  N'E'-4NE'-4,  W=-iSVVV«, 

SE''4SW'-4.  SWWSE''.: 
Section  -52,  W'-.iNWW,  NWV4SWV4; 

SW'-4SE'4: 
Sec'iiin  34.  N'WWSEV4. 
T  12  N  ,  R.  24  E.. 

Section  4.  SWV.SWy*;      ' 
Section  5  SE'-4SE''4 
Section  9,  SE''4SW''4,  S-jSF.U; 
Section  10.  SESSWW.  \W  '-4SEy4. 

SE''4SE'-4; 
Section  11.  SE'4\E-4.  S4S'-r 
Section  12,  NWV«,  W'^SW''4.  NEV4SWW. 
Section  13,  SWWSWW: 
Section  14.  NWV^NEW,  N^NWy4: 
Section  15.  SE''4NE''4, 
Section  23,  SEWSEW; 
Sect'iin  J6.  E. 
T  12  N  .  R.  2o  E.. 

Section  29.  SW\"W'-4,  SWV4; 
Section  30  Ut9  1-4,  SWWNE'-i. 

SE''4N'W'-4.E4SWV4.SE'-4; 
Se:iion  31,  E'l, 

Section  32.  N^NW 4  SWSWV*. 
T  13N,R  21  E.. 
Section  34.  SWWNWV,.  N-aSW<4; 
Section  35  W'^NWV4. 
T  13  N.  R.  22E., 

Section  12,  Lots  3-4,  SEV4SWV4.  W'r4SEy4: 
Section  13.  Uts  1-3,  WW.\'EV4.  E',-^NWV4, 

SW'.4NE'4. 
Section  23,  SW.\E>4,  SEWNEV4: 
Section  24,  SW''4NEV4; 
Section  20,  SW»4N-E'/4. 
T  13  N.  R.  23  E.. 
Section  6,  SEWSWW.  SWV4SEy4; 


NV\  ''4NE''4. 


Section  7.  I^ts  1- 
NT>4NWV4. 

Section  25.  S'^KWV*.  WM.SWy4, 
.ST.'-.SWW; 

Section  26.  EWSEV«,  NWy4SEV4: 

Section  28.  EWSEV*.  NWV4SEy4. 
T  14  .N  ,  R  20  E.. 

Section"  EWSW'.4,  SWy4SEy4; 

Section  la.  N'EW.VWW. 
T  14  N-.  R.  21  E.. 

Section  12,  SEy4. 
T  14  \'.  R   23  E.. 

Section  21,  SEVi; 

Section  28.  N4NE'/4. 

S*!ction  1-  SEV4SWy4,  SV<iSE%. 
T  15  N..  R  28  E.. 

Section  3,  SWWSEV^. 
T  16  N..  R,  HE.. 

Section  1 1.  NEy4SEy4. 
T  18  N,  R.  18  E.. 

Section  4,  Lot  1. 
T   r  .N..  R.  14  E.. 
Section  13,  S''jSEy4. 
Section  24,  NfEy4SWy4. 
T  18  N    R  20  E. 

Ser'ion  12.  EviNEy4.  NWy4NEy4. 
.\E  v,N\V  V4,  EV4SWy4,  SEy4. 
T  18  N.,  R  25  E.. 
Section  14.  SV4SV4: 
Section  15.  SEy4NEy4.  NWV4NWy4. 
SE'-4NWy4,  SEWi. 
T  1.3  N  .  R.  25E.. 

Section  24,  N>4SWy4. 
I,  18N..  R.  28E.. 

Section  19.  EWSWy4.  NWy4SEy«. 
T.  19  N..  R.  10  E., 

Section  15.  SWy4NEy4.  NEy4NWy4. 
SEi^^NVVW. 
T  19N,  R.  11  E.. 

Section  28,  N'EV4NEy4; 
Section  33  SE'.4Nrwy4; 
Section  34.  SEV«NEVi; 
Section  35.  SEy4NEy4. 
T  19  N..  R.  20E., 

Section  34,  NEVi  Ey4.  NViSEV4. 
T  19  N..  R.  22  E., 

Section  9.  N'-iN'ii. 
T  19  N'..  R.  23  E.. 

Section  3.  Lot  2.  NWy4SWy4. 
T  "*!  N    R  9  £. 

Section  20  SVVy4NEy4.  EViNWy4.  NV4SV4. 
T  22  N.  R  14  E, 

Section  6.  i^u  1-5.  SViNEy4.  SEy4NWy4. 
T,  22  N  .  R.  19  E.. 

Section  28.  E'^SWy4; 
Section  33,  E''2.\'Ey4,  ^fWy4NEy4. 
NE'<4VW'.4, 
T  23  N    R  14  E. 

Secnon  31.  SEV4SWy4.  SEVi. 
T.  23  N  .  R.  15  E., 

Section  13,  NWV,SWy4; 
.Section  14,  NE''4. 
T  "^3  N    R  16  E 

Section  5,  Lot  2.  SMiNVi,  NEy4SWy4. 
NW.4SEV4. 
T  $  N,.  R,  T  E.. 

Section  2.  SEy4SEy4: 

Section  4,  swy4NEy4,  SEy4Nwy4. 

SW>.SWV4. 
T  24N  ,  R  9  E.. 

Section  19,  Lot  4.  SWV4SEy4: 

Section  30,  NE'hSW^. 
T  24  N..  R.  10  E., 

Section  20.  NT>4SEy4. 
T.  25N..  R  7E.,24 

SecUon  34.  NE'/4NWy4. 


T.  25  N.  R.  10  E. 

Sections.  SWy4NEV4: 

Section  34.NEV4SWV4. 
T  26  N..  R.  16  E.. 

Section  34.  SEV4.VEV4, 
T.  26  N..  R.  17E.. 

Sectionl2.  NV4^fWy4: 

Section  13.  SEV«SWy4; 

Section  32.  SWV4NEy«.  SHSEy4. 
T,  28  N.,  R.  18  E., 

Section  3.  Lot  4; 

Section  9,  NEV4SWV4; 

Section  18.  SEViSWV,: 

Section  19.  SEV4MEy4; 

Section  20.  NW'^4NWV4. 
T.  27  N.,  R,  18  E.. 

Section  25.  SEViSEV4; 

Section  34,  SWV,SEy4. 
T  28N'..  R.  13  E., 

Section  34.  SEV4SWV4. 
T  29  N„  R.  17  E.. 

Scr.tion  8.  Lot  2. 
T  31  N.,  R.  12  E.. 

Section  9,  W'^SEW, 
T  32  N.,  R  21  E., 

Section  13,  NE'.4SWV4,  NWV4SE%. 
T  34  N.,  R.  22  E,. 

Section  24,  EMj; 

Section  26.  NWV4.  Ny2SWy4. 
T  34  .N.,  R.  23  E.. 

Section  11,  SWy4NEy4.  SWViNWyi. 
.\'WSWy4.  WSSEV4; 

Section  14,  NWNEy4; 

Section  15.  N''2NWy4. 
T  34  N..  R.  25  E., 

Section  4,  Lot  2; 

Section  9.  SEV4NE'-;.  E''iSEy4; 

Section  10.  W'-zW'-i. 
T  35  N..  R.  25  F., 

Section  34,  .\WV4NWy4. 
T  36  S..  R.  22  E., 

Section  14,  SEy4NEV4. 
T  36  N  ,  R.  24  E.. 

Section  14.  S'^SVJV*.  SWy4NWy4. 
T  37  N.,  R.  15  E., 

Section  28,  WViSWy4, 
T  37  R.,  R.  17  E., 
Section  12.  SWy4SWy4. 
Aggregating  11,715.59  acres  of  public  lands. 

As  needed  the  United  States  will 
exchange  these  lands  to  acquire  the 
following  described  private  lands: 

Principal  Meridian  Montana 

T.  22N.,  R8W.. 

Section  13.  SWy4NEy4.  S'/2SWy4.  SWWi. 

VV''2SEV4; 

Section  14,  S'iiNMi.  Nyiswy4.  swy4swy4; 

Section  15.  All; 

Section  21.  E^NEyi.  NEy4SEV4; 

Section  22.  NWNEy4.  SWy4NEy4.  NWy4; 

Section  23,  N"Wy4NWy4; 

Section  24.  V^'MjNE'^.  SEy4NEy4.  NWy4 

SEV4, 
Aggregating  1,880,00  acres  of  privatp  \ands. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management,  at  the  address 
shown  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM.  Montana 
State  Director,  who  may  vacate  or 
modify  this  realty  action.  In  the  absence 


of  any  objections  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 

FOR  FURTHER  INFORMATION  CONTACT. 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report,  is  available  for  review 
at  the  Lewistown  District  Office,  Airport 
Road.  Lewistown,  Montana  59457. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entr>' 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  two  years  from  date 
of  first  publication. 

This  exchange  will  be  made  subject 
to: 

1  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  Federal  lands 
being  transferred. 

,3.  All  valid  existing  rights  for  the 
following  rights-of-way  of  record:  Mid 
Rivers  Telephone  Coop.  MTM-049342 
and  MTM-71371;  Fergus  Electric  Coop, 
MTM-58077:  Fergus  County 
Commissioners,  MTM-044768.  MTM- 
45665  and  MTM-044752:  Montana 
Highway  Commission,  MTM-019818. 
MTM-048132,  and  MTM-044769;  Big  Flat 
Electric,  MTM-57527:  and  Triangle 
Telephone  Coop,  MTM-59069. 

4.  Value  equalization  by  cash 
pajTTients  or  acreage  adjustments.  The 
cash  payment  or  acreage  adjustment 
will  be  kept  to  the  bare  minimum. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2tb). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  state  and  local  officials.  The  public 
interest  will  be  served  by  completion  of 
this  exchange  through  acquisition  of 
important  mule  deer  winter  ranges; 
bighorn  sheep  winter  range  arid  lambing 
area;  fisheries  and  wildlife  habitat. 
Scattered  parcels  of  public  land  which 
contain  no  sufficient  or  unusual 
resources,  and  which  are  difficult  to 
manage,  will  be  disposed  of. 

Dated;  April  27. 1989. 

Wayne  Zinne. 
District  Manager. 
[FR  Doc.  89-10832  Filed  5-4-89:  8:45  amj 
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(MT-930-09-4214-11;  MTM  043418,  MTM 
063641] 

Proposed  Modification  of  Public  L^nd 
Orders  2336,  3635,  and  3723;  Montana 

AGENCY:  Bureau  of  Land  Management. 

IntP'-ior, 

ACTION:  Notice. 


SUMMARY:  The  Corps  of  Engineers. 
Department  of  the  Army,  proposes  that 
the  withdrawal  of  62. ,50  acres  of  land  for 
Malmstrom  Air  Force  Base  continue 
until  such  time  that  the  lands  are  no 
longer  needed  by  the  US  .Air  Force.  TTie 
lands  are  now  being  used  for  military 
purposes  for  the  Depa.'tment  of  the  Air 
Force.  A  2.14  acre  portion  will  remain 
closed  to  surface  entry,  mining,  mineral 
lea,«'ng,  and  d.spopa!  of  materials,  and 
the  remaming  60.36  acres  will  remain 
closed  to  surface  entry  and  m.ining. 

DATE;  Comments  should  be  received  by 
Augjst  3,  1989, 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Einando,  BLM  Montana  State 
Office.  P.O.  Box  3680(X  Biilings.  Montana 
59107,  406-255-2935. 

The  Corps  of  Engineers  proposes  that 
the  existing  withdrawals  made  by  FLO 
2336,  PLO  3635.  and  PLO  3723  be 
continued  in  their  entirety  until  such 
time  that  they  are  no  longer  needed  by 
the  U.S.  Air  Force  The  lands  are 
described  as  follows: 

Prinripdl  Meridian 

VfTM  043418  (PLO  2336) 
T.  16  N..  R.  23  E.. 
Sec.  10.  SW  y4NWy4.  an  area  described  as 

follows; 

Begin.iiRg  at  a  point  which  bears  North 
15  0814'  East  2941  70  feet  from  the 
southwes!  comer  of  said  Section  10; 

Thence  North  0'34  tW  East  155.00  feet 

Thence  South  89'2,=.  56'  East  260,00  feet 

Thence  South  O'M  CM*  W  est  357.02  feet  to  a 
pomt  on  the  South  line  of  the  northwest 
quarter  of  said  section  10; 

Thence  wesierly  along  said  South  line 
260.01  feet; 

Thence  North  0'34  i>r  East  204.60  feet  to 
the  point  of  beginning. 
MTM  063641  iPLOs  3635  and  3723) 
T.  16  N..  R.  23  E., 

Sec  10.  SW^N-WVi.  NWy4NEV4SWy4. 

w-  2  NE  '-4  NE  '-4  sw  y4 .  WV4SW  y4NE  y«sw  y4. 

and  NE'-4SVV''4\E^SWy4. 
The  areas  descn!;ed  aggregate  62.50  acres 

!r  Fergus  County. 

The  withdrawal  made  by  PLO  2336 
segregates  the  land  from  settlement. 
sale,  location  or  entr>'  under  the  general 
land  laws,  including  the  United  States 
mining  and  minera!  leasing  laws,  and 
disposal  of  materials  under  the  Act  of 
July  31. 1947  130  U.S.C.  601-604).  as 
amended. 


The  withdrawal  made  by  PLO  3635 
and  PLO  3723  segregates  land  from 
settlement,  sale,  location  or  entry  under 
the  general  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C.. 
Ch.  2).  but  not  from  leasing  under 
mineral  leasing  laws. 

No  change  is  proposed  in  the  purpose 
or  segregative  effect  of  the  withdrawal 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources,  at  the 
address  listed  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and.  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Renter. 
The  existing  withdr.i  .\ .  .  m  il  continue 
until  such  final  determination  is  made. 
|ohn  A.  Kwaitkowski. 

Deputy  State  Director.  Division  of  Lands  and 
Renewable  Resources. 
April  27. 1989. 
[FR  Doc  89-10738  Filed  5-4-89;  845  am) 
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Minerals  Management  Service 

Pacific  OCS  Region  Information 
Transfer  Meeting 

AGENCY:  Minerals  Management  Service. 
POCS  [)01. 

ACTION;  Announcing  public  meeting, 
"Information  Transfer  Meeting." 

summary:  The  Pacific  OCS  Region 
L'-.: urination  Transfer  Meeting  (ITM)  is 
scheduled  for  May  31-|une  1, 1989  at  the 
Red  Lion  Inn  in  Santa  Barbara. 
California.  The  theme  for  the  ITM  this 
year  is  "Offshore  Oil  and  Gas:  Risks  and 
Benefits."  On  the  first  day.  presentation 
will  be  made  by  scientists  doing 
research  into  potential  effects  of  oil  and 
gas  activities  on  the  human  and  marine 
environments.  The  second  day  will 
provide  a  forum  for  presentation  of 
perceptions  of  risks  and  benefits  by 
conservation  and  industry  groups,  local 
state  and  federal  agencies. 

Tirrte  and  Location  of  ITM:  8:30  a.m.- 
4:30  p.m..  Wednesday  May  31. 1989  and 
Thursday  June  1. 1989:  Santa  Ynet 
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Room.  Red  Lion  Inn.  633  East  Cabnllo 
Blvd..  Santa  Barbara.  CaJifomia.  (305) 
Sft4— 4:i3.1.  Hotel  reservations  should  be 


OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge.  Louisiana  70805. 

FOB  FUITTHEB  INFORMATION  CONTACT 


days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
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\HAm 


National  Park  Service 
Concession  Contract  Negotiations 


result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  Dostmarked  or 


favorably  identified  and  received,  the 
Department  of  Interior  will  subsequently 

nilbliRh    in   tKp    ^«*^o^u'    P.*.,:..!,:   .    a   final 
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Room.  R*^  Lion  Inn,  633  East  Cabrilio 
Blvd..  Santa  Barbara,  Caiifomia.  (905) 
564-4333.  Holel  reservationa  shouJd  be 
made  by  May  17,  1989. 
FOR  FuirrME*!  mrotntA-noH  comtact 
Mary  Elaine  Dunaway  Minerals 
Mana^f^ment  S'"rv::;i?  PqciFic  OCS 
Region.  1340  West  6th  S'rt'et  U:s 
Angeies.  Califoniia  Q^W?.  |213)  8<»4--t4W 
or  Kathy  Mitchell,  MBC  .Applied 
Environmental  Sciences.  Inr  at  ri4) 
646-1601. 

Dated:  May  M<«»  | 

|.  Lisle  R««<1, 

Rp<iio'-,ol  Direclor,  Pacific  OCS  Region. 
[FR  Doc.  89-10796  Filed  5-*-69.  &45  am] 
HLUMQ  COOC  UIO-MtMl 

Development  Operations  Coordination 
Document;  Century  Oft»^ore 
Uanagement  Corp. 

AGENCY-.  Ntiri^rals  Managen-ent  Service. 

Interior. 

ACnOK  Notice  of  the  rer,»npf  of  a 

proposed  development  opera'ions 

coordination  document  (DOCDl. 

SUHMAirr  Notice  is  hereby  given  that 
Cen^jry  Offshore  Management 
Corporation  has  siibmitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  8840.  BlocJt  24. 
Chandeleur  Area,  offshore  Louisiana 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  baso  located  at 
Venice.  Louisiana. 

DATC:  The  subject  DOCD  was  deemed 
submitted  on  April  27, 1989.  Comments 
must  be  received  within  15  days  of  th^' 
pubhcation  date  of  lhi«  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

AOOWlSStS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (OfTice  Hours  8  a.m. 
to  4;30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natiiral  Resources  Building, 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Fnday).  The 
pubhc  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 


OCS  Plans,  Post  Office  Box  44487  Baton 

Rouue.  Louisiana  70flO,=) 

FOfl  FUirrMER  INFORMATION  CONTACT: 

Mithacl  j.  Tolbert;  M;ner.ils 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
1  .^lephone  (304)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  .nform  the 
publu    pursuant  to  section  25  of  the  OCS 
Land,s  Act  .-XjTiendmp'Ts  of  1978.  that  the 
Minerals  Management  Sei-vice  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  purs'jdnl  to  §  930  61  of  Title  15  of 
the  CFR,  thdt  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  Oie  Minerals 
Management  Service  makes  in.foi-mation 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affec'ed 
local  governments,  and  other  interested 
parties  bec.ime  effeciue  May  31, 1988 
(53  re  10595). 

Those  practices  and  pruce(iures  are 
set  out  in  revised  \  250.34  nf  Title  ,30  of 
the  CFR. 

Da'f  Apnl  28,  1989. 
|.  Rogers  Pearcy, 

Rt'giorcl  D;r-H  tor.  Gulf  of  Mexico  OCS 
ftt"^:on. 
ire  Doc.  89-10830  Filed  5-*-«9;  8:45  amj 
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Development  Operations  Coordination 
Document;  Forest  Oil  Corp. 

agency:  Minerals  Management  Service. 

Interiors 

actiom:  Notii;e  of  the  reteiut  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  herebv  given  that 
Forest  Qil  Corpora'i'in  has  svhmifted  a 
DOCD  describing  the  activit.es  it 
proposes  to  conduct  on  l.e-isrs  OCS-G 
5517  and  5518.  Blocks  325  and  326. 
respectively,  Eugene  Island  Area, 
offshore  Louisidna,  Proposed  plans  ''or 
the  ab<3ve  area  provide  for  the 
development  and  production  of 
hydrocarbtins  with  support  acMviti'iS  to 
be  i,(inductLHi  from  an  existing  onshore 
base  !o.^it,-Hj  rii  intracoaslal  City. 
loLiiSiana. 

date:  The  subject  EKDCD  was  deemed 
submitted  on  Apnl  27.  1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  th:3  Notice  or  15 


days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
.Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  {Office  Hours:  8  a.m. 
to  4  30  p.m..  Monday  through  Friday)  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Landi  and  Natural  Resources  Build. ng. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours;  8  a.m.  to  4  30 
p.m..  Monday  though  Fnday).  The  public 
may  submit  comments  to  the  Coastal 
Management  Section.  Attention  OCS 
Plans,  Post  Office  Box  44487,  Baton 
Rouge.  Loi;isiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Angie  D  Gobe.'t:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Fjtploration/Development  Plans  Unit; 
Telephone  (504)  73&-2876. 

SUPPLEMENTARY  INFORMATION:  Tht 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  Lhe  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
prof;edures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD's  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Drtte;  Apnl  28. 1989. 

).  Rogers  Pearcy, 

Refiional  Director.  Gulf  of  Mexico  OCS 

Ri'i;ion. 

\vn  Doc.  89-10831  Filed  &-4-89: 8:45  ami 
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(e)  The  provision  of  technical 
assistance  to  participating  countries, 


Department  of  Commerce;  Forest 
Service,  Department  of  Agriculture;  the 


Joshua  Tree  National  Monument. 
Caiifomia 

k'atmaf  MnHnnat  Pnrk.  Alaska 
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National  Park  Service 

Concession  Contract  Negotiations 
With  the  Oglala  Sioux  Tribe 

agency:  National  Park  Service,  Interior. 
action:  Public  notice. 


SUMMARY:  Pubhc  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
the  Oglala  Sioux  Tribe  By  and  Through 
the  Oglala  Sioux  Parks  and  fiecreation 
Authority  authorizing  it  to  continue  to 
provide  food  8er\ice,  lodging,  gift  shop 
and  merchandising  facilities  and 
services  for  the  public  at  Cedar  Pass 
Lodge,  Badlands  National  Park,  South 
Dakota  for  a  period  of  Ten  (10)  Years 
from  November  1, 1989,  through  October 
31, 1999. 

EFFECTIVE  DATE:  July  5,  1989. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region,  P.O.  Box  25287, 
Denver,  Colorado  60225-0287.  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

SUPPLEMENTARY  INFORMATION:  Til  IS 

contract  renewal  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  nn 
environmental  document  will  be 
prepared. 

This  proposed  contract  requires  a 
construction  and  improvement  program 
The  construction  and  improvement 
program  required  was  previously 
addressed  in  the  Cedar  Pass 
Development  Concept  Plan  of  June  1980 
and  an  Interim  Operations  Plan  of  May 
1986. 

An  assessment  of  the  environmental 
impact  of  this  proposed  action  has  been 
made  and  it  has  been  determined  that  it 
will  not  significantly  affect  the  quality  of 
the  environment,  and  that  it  is  not  a 
m.ajor  Federal  action  having  significant 
impact  on  the  environment  under  the 
National  Environmental  Policy  Act  of 
1969.  The  environmental  assessment 
and  finding  of  no  significant  impact  may 
be  reviewed  in  the  Office  of  the 
Superintendent,  Badlands  National  Park. 
South  Dakota. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  jr.der  an 
existing  cont.'-act  which  expires  by 
limitation  of  time  on  October  31, 1989. 
and  therefore  pursuant  to  the  pro\  isions 
of  section  5  of  the  Act  of  October  9,  1965 
(79  Stat.  969;  16  U.S.C  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR  51,5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 


result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  poMmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Jack  W.  Neckels. 

Acting  Regional  Director.  Rocky  Mountain 

Region. 

Date:  April  10, 1989 

fn?  Doc  89-107,59  Filed  5-4-89;  8:45  am] 
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U.S.  World  Heritage  Nomination 
Process;  Calendar  Year  1989 

agency:  National  Park  Service, 

Department  of  the  Interior. 

ACTION:  PdbliC  notice  and  request  for 

comm.enl. 

summary:  The  Department  of  the 

Interior,  through  the  National  Park 
Service,  announces  the  process  that  will 
be  used  in  calendar  year  1989  to  identify 
possible  U.S.  nominations  to  the  World 
Heritage  List.  This  notice  lists  the 
properties  that  are  included  in  the 
Inventory  of  Potential  Future  U.S.  World 
Heritage  .Nominations,  and  solicits 
public  comments  and  suggestions  on 
properties  that  should  be  considered  as 
potential  U.S.  World  Hentage 
nominations  this  year.  This  notice 
identifies  the  requirements  that  U.S. 
properties  must  satisfy  tn  be  considered 
for  nomination,  and  references  the  rales 
that  the  Department  of  the  Interior  has 
adopted  to  implement  the  World 
Heritage  Convention.  In  addition,  this 
notice  contains  the  criteria  which 
cultural  or  natural  properties  must 
satisfy  for  World  Heritage  status,  and 
lists  the  17  U.S.  properties  inscribed  on 
the  World  Heritage  List  as  of  January  1. 
1989, 

DATES:  Comments  or  suggestions  of 
cultural  properties  as  potential  1990  U.S. 
World  Heritage  nominations  must  be 
received  within  60  days  of  this  notice. 
Comments  should  pertain  to  the  merits 
of  properties  included  on  the  Inventory 
or  others  which  the  respondent  believes 
should  be  considered  for  nomination  to 
the  World  Hentage  List  in  1989. 
Comments  should  also  specify  how  the 
recoriimended  property  satisfies  one  or 
more  of  the  W  orld  Heritage  criteria.  The 
Department  will  decide  the  issue  of 
nominations  for  this  year  and  will 
publish  the  decision  in  the  Federal 
Register,  with  a  request  for  further 
public  comment  in  the  event  that 
potential  nominations  are  identified. 
Comments  on  potential  United  States 
nominations  which  may  be  listed  must 
be  received  within  30  days  of  the  second 
notice.  In  the  event  that  nominations  are 


favorably  identified  and  received,  the 
Department  of  Interior  will  subsequently 
publish  in  the  Fedetal  Register  a  final 
list  of  proposed  1990  U.S.  World 
Heritage  nominations.  A  detailed 
nomination  document  will  be  prepared 
for  each  such  proposed  nomination.  In 
November,  the  Federal  Interagency 
Panel  for  World  Heritage  will  review  the 
accuracy  and  completeness  of  draft  1990 
United  States  nominations,  and  will 
make  recommendations  to  the 
Department  of  the  Interior.  The 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  will  subsequently 
transmit  approved  nomlnationjs)  on 
behalf  of  the  United  States  to  the  World 
Heritage  Committee  Secretariat,  through 
the  Department  of  State,  by  December 
15. 1989,  for  evaluation  by  the  World 
Hert,Tpe  Committee. 

ADDRESS:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director.  National  Park  Service.  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127.  Washington.  DC  20013-7127, 
Attention;  World  Heritage  Convention- 
023. 

FOR  FURTMrW  INFORMATION  CONTUCT: 

Mf   H-:..-;t  '  ,   M,,i,,-  (.!  :<  :   -  -'    .     ; 
International  Affairs.  National  Park 
Service,  U.S.  Department  of  the  Interior, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127 (202/343-7063) 

SUPPLEMENTARY  INFORMATION;  The 
Convention  Concerning  the  Protection  of 
the  World  Cultural  and  Natural 
Heritage,  ratified  by  the  United  States 
and  105  other  countries,  has  established 
a  system  of  international  cooperation 
through  which  cultural  and  natural 
properties  of  outstanding  universal 
value  to  mankind  may  be  recognized 
and  protected.  The  Convention  seeks  to 
put  into  place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world.  The  Convention 
complements  each  participating  nation's 
heritage  conservation  programs,  and 
provides  for 

la)  The  establishment  of  an  elected 
21-member  World  Heritage  Committee 
to  further  the  goals  of  the  Convention 
and  to  approve  properties  for  inclusion 
on  the  World  Heritage  List; 

(b)  The  development  and  maintenance 
of  a  World  Heritage  List  to  be  comprised 
of  natural  and  cultual  properties  of 
outsanding  universal  value; 

(c)  The  preparation  of  a  List  of  World 
Heritage  in  Danger 

(d)  The  establishment  of  a  World 
Heritage  Fund  to  assist  participating 
countries  in  idenfifying.  preserving,  and 
protecting  World  Heritage  properties; 
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Reliance  Building,  Chicago,  Illinois 
Robie  House,  Chicago,  Illinois 
Rookery  Building,  Chicago.  Illinois 

San  Xavier  Del  Bac.  Tucson.  .Arizona 


in  exceptional  circumstances  or  in 
conjunction  with  other  criteria);  and 

In  addition,  the  property  must  meet 
the  test  nf  aiithpntiriU    :,    ;•  ^  i  i. 


(ii)  The  sites  described  in  (ii)  above 
should  have  sufficient  size  and  contain 
the  necessary  elements  to  demonstrate 
the  kev  asnects  of  the  nrocess  and  to  be 
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(e)  The  proviaion  of  technical 
as«istanc«  to  participating  countries, 
upon  request:  and 

(f)  The  promotion  and  enhancement  of 
public  knowledge  and  understanding  of 
the  importance  of  heritage  conservation 
at  the  international  level. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Heritage  List.  The  World 
Heritage  Committee  reviews  and 
evaluates  all  nominations  against 
established  criteria.  Under  the 
Convention,  each  participating  nation 
assumes  responsibility  for  taking 
appropriate  legal,  scientific  technical, 
administrative,  and  financial  measures 
necessary  for  the  identification, 
protectioa  conservation,  and 
rehabilitation  of  World  Heritage 
properties  situated  within  its  borders. 
In  the  United  States,  the  Department 
of  the  Interior  is  responsible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  under  the 
Convention  in  accordance  with  the 
statutory  mandate  contained  in  Title  IV 
of  the  National  Historic  Preservation 
Act  Amendments  of  1980  (Pub.  L  96-515; 
16  U.S.C  470  a-1,  a-2).  On  May  27, 1982. 
the  Interior  Department  published  in  the 
Federal  Re^ster  the  policies  and 
procedures  which  are  used  to  carry  out 
this  legislative  mandate  (47  FR  23392). 
The  rules  contain  additional  information 
on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  requirements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status,  i.e.,  the  property  must 
have  previously  been  determined  to  be 
of  national  significance,  its  owner  must 
concur  in  *vriting  to  its  nomination,  and 
its  nomination  must  include  evidence  of 
such  legal  protections  as  may  be 
necessary  to  ensure  preservation  of  the 
property  and  its  environment. 

T^e  Federal  Interagency  Panel  for 
Worid  Heritage  assists  the  Department 
in  implementing  the  Convention  by 
making  recommendations  on  US.  World 
Heritage  policy,  procedures,  and 
nominations.  The  Panel  is  chaired  by  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  and  includes 
representatives  from  the  Office  of  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  the  National  Park 
Service,  the  U.S.  Pish  and  Wildlife 
Service,  and  the  Bureau  of  Land 
Management  within  the  Department  of 
the  Interior,  the  President's  Council  on 
Environmental  Quality:  the  Smithsonian 
Institution;  the  Advisory  Council  on 
Histonc  Preservation;  National  Oceanic 
and  Atmosphenc  Administration. 


Department  of  Commerce;  Forest 
Service,  Department  of  Agriculture:  the 
U.S.  Information  Agency:  and  the 
Department  of  State 

I.  Potential  U.S.  World  Heritage 
Nominations 

The  Department  encourages  any 
agency,  organization,  or  individual  to 
submit  written  comments  on  how  one  or 
more  properties  on  the  U.S.  World 
Heritage  Indicative  Inventory  which 
follows,  or  other  qualified  property, 
relates  to  and  satisfies  one  or  more  of 
the  Worid  Hentage  crileria  (Section  II  of 
this  notice).  In  order  for  a  U.S.  property 
to  be  considered  for  nomination  to  the 
World  Heritage  List,  it  must  satisfy  the 
requirements  set  forth  earlier,  i.e..  (a)  it 
must  have  previously  been  determined 
to  be  of  national  significance,  (b)  its 
owner  must  concur  in  writing  to  such 
nomination,  and  (c)  its  nomination 
document  must  mclude  evidence  of  such 
legal  protections  as  may  be  necessary  to 
preserve  the  property  and  its 
environment.  Information  provided  by 
interested  parties  will  be  used  in 
evaluating  the  World  Hentage  potential 
of  a  particular  cultural  or  natural 
property. 

The  following  properties  were 
published  in  the  Federal  Register  on 
May  6,  1982,  as  the  Inventory  of 
Potential  Future  U.S.  Worid  Hentage 
Nominations  (47  FR  1964ej  and  amended 
in  (48  FR  38100).  The  Inventory 
discusses  briefly  the  significance  of  each 
site,  and  identifies  the  specific  World 
Hentage  cntena  that  the  sites  appear  to 
satisfy  The  properties  included  in  the 
Inventory,  minus  properties  nominated 
m  intervening  years,  are  as  follows: 

Natural 

Acadia  National  Park,  Maine 
Aleutian  Islands  Unit  of  the  Alaska 

.Maritime  National  Wildlife  Refuge, 

Alaska 
Arches  National  Park.  Utah 
Arctic  National  Wildlife  Refuge,  .Alaska 
Big  Bend  National  Park.  Texas 
Bryce  Canyon  National  Park.  Utah 
Canyonlands  National  Park,  Utah 
Capitol  Reef  National  Park,  Utah 
Carlsbad  Caverns  National  Park,  New 

Mexico 
Colorado  National  Monument,  Colorado 
Crater  Lake  National  Park,  Oregon 
Death  Valley  National  Monument. 

California 
Denali  National  Park,  Alaska 
Gates  of  the  Arctic  National  Park, 

Alaska 
Glacier  Bay  National  Park.  Alaska 
Grand  Teton  National  Park,  Wyoming 
Guadalupe  Mountains  National  Park, 

Texas 
Haieakala  National  Park.  Hawaii 


Joshua  Tree  National  Monument. 

California 
Katmai  National  Park.  Alaska 
Mount  Rainier  National  Park. 

Washington 
North  Cascades  National  Park, 

Washington 
Okefenokee  National  Wildlife  Refuge. 

Georgia-Florida 
Organ  Pipe  Cactus  National  Monument/ 

Cabeza  Prieta  National  Wildlife 

Range,  Arizona 
Point  Reyes  National  Seashore, 

Cahfomia 
Rainbow  Bridge  National  Monument, 

Utah 
Rocky  Mountain  National  Park, 

Colorado 
Saguaro  National  Monument,  Arizona 
Sequoia/Kings  Canyon  National  Park, 

California 
Virginia  Coast  Reserve.  Virginia 
Zion  National  Park.  Utah 

Cultural 

Aleutian  Islands  Unit  of  the  Alaska 

Maritime  National  Wildhfe  Refuge 

(Fur  Seal  Rookeries).  Alaska 
Auditorium  Building,  Illinois — Chicago 
Bell  Telephone  Laboratories,  New 

York— New  York  City 
Brooklyn  Bridge.  Brooklyn.  New  York 
Cape  Krusenstem  Archaeological 

District.  Kotzebue.  Alaska 
Carson,  Pine.  Scott  and  Company  Store. 

Chicago,  Illinois 
Casa  Grande  National  Monument, 

Coolidge,  Arizona 
Chapel  Hall,  Gallaudet  College,  District 

of  Columbia 
Eads  Bridge.  Illinois-Missouri 
Fallingwater,  Mill  Run.  Pennsylvania 
Frank  Lloyd  Wright  Home  and  Studio. 

Oak  Par,  Illinois 
General  Electric  Research  Laboratory. 

Schenectady.  New  York 
Goddard  Rocket  Launching  Site, 

Auburn,  Massaschusetts 
Hohokam  Pima  National  Monument, 

Arizona 
Leiter  II  Building,  Chicago,  Illinois 
Lindenmeier  Site,  Colorado 
Lowell  Observatory,  Flagstaff.  Arizona 
Marquette  Building.  Chicago.  Illinois 
McCormick  Farm  and  Workshop. 

Walnut  Grove.  Virginia 
Mound  City  Group  National  Monument, 

Ohio 
Moundville  Site,  Alabama 
New  Harmony  Historic  District,  New 

Harmony.  Indiana 
Ocmulgee  National  Monument,  New 

Mexico 
Poverty  Point,  Bayou  Macon,  Louisiana 
Prudential  (Guaranty)  Building.  Buffalo, 

New  York 
Pupin  Physics  Laboratories,  Columbia 
University,  New  York 


Reliance  Building,  Chicago,  Illinois 
Robie  House,  Chicago.  Illinois 
Rooker>  Building,  Chicago,  Illinois 
San  Xavier  Del  Buc.  Tucson,  Arizona 
Savannah  Historic  District 
South  Dearborn  Street-Printing  House 

Row  .North  Histonc  District,  Chicago. 

Illinois 
Taliesin,  Spring  Green.  Wi.'sconsin 
Trinity  Site.  Bingham.  .New  Mexico 
Unify  Temple,  Oak  Park,  Illinois 
Ventana  Cave,  Anzona 
Wainwright  Building  St.  Louis,  Missouri 
Warm  Springs  Historic  District.  Georgia 
Washington  Monument,  District  of 

Columbia 

Additional  information  on  each  of  the 
propertips  listed  above  may  he  found  in 
the  May  6, 1982,  Federal  Register  notice 
(47  FR  19648),  which  includes  a 
descnption  of  the  properties  on  the  U.S. 
World  Heritage  inventorvv  This  notice  is 
available  from  the  National  Park  Service 
(see  addrf*ses).  Written  comments  are 
welcome  on  these  and  other  qualified 
properties. 

n.  World  Heritage  Criteria 

The  following  criteria  are  used  by  the 
World  Heritage  Committpe  in  evaluating 
the  World  Hentage  potential  of  cultural 
and  natural  properties  nominated  to  it: 

A.  Criteria  for  the  Inclusion  of  Cultural 
Properties  on  the  World  Heritage  List 

(1)  A  monument,  group  of  buildings  or 
site  which  is  nominated  for  inclusion  on 
the  World  Heritage  List  will  be 
considered  to  be  of  outstanding 
universal  value  for  the  purposes  of  the 
Convention  when  the  Committee  finds 
that  It  meets  one  or  more  of  the 
following  criteria  and  the  test  of 
authenticity.  Each  property  nominated 
should  therefore: 

(i)  Represent  a  unique  artistic 
achievement,  a  masterpiece  of  the 
creative  genius;  or 

(ii)  Have  exerted  great  infiuence.  over 
a  span  of  time  or  withm  a  cultural  area 
of  the  world,  on  developments  in 
architecture,  monumental  arts  or  tov^m 
planning  and  landscaping;  or 

(iii)  Bear  a  unique  or  at  least 
exceptional  testimony  to  a  civilization 
which  has  disappeared;  or 

(iv)  Be  an  outstanding  example  of  a 
type  of  structure  which  liiustrates  a 
significant  stage  in  history;  or 

(v)  Be  an  outstanding  example  of  a 
tiaditional  human  settlement  which  is 
representative  of  a  culture  and  which 
has  become  vulnerable  under  the  impact 
of  irreversible  change;  or 

(vi)  Be  direcUy  or  tangibly  associated 
with  events  or  with  ideas  or  betiefs  of 
outstanding  universal  significance.  (The 
Committee  considers  that  this  criterion 
should  justify  inclusion  in  the  List  only 


in  exceptional  circumstances  or  in 
conjunction  with  other  criteria):  and 

In  addition,  the  property  must  meet 
the  test  of  authenticity  in  design, 
materials,  workmanship,  or  setting. 

(2)  The  following  additional  factors 
will  be  kept  in  mind  by  the  Committee  in 
deciding  on  the  eligibiUty  of  a  cultural 
property  for  inclusion  on  the  List: 

(i)  The  state  of  preservation  of  the 
property  should  be  evaluated  relatively, 
that  is.  if  should  be  compared  with  that 
of  other  property  of  the  same  type 
dating  from  the  same  period,  both  inside 
and  outside  othe  country's  borders:  and 

(ii)  Nominations  of  immovable 
property  which  is  likely  to  become 
movable  will  not  be  considered. 

(B)  Criteria  for  the  Inclusion  of  Natural 
Properties  on  the  World  Heritage  List 

(1)  A  natural  heritage  property  which 
is  submitted  for  inclusion  in  the  World 
Heritage  List  wrill  be  considered  to  be  of 
outstanding  uidversal  value  for  the 
purposes  of  the  Convention  when  the 
Committee  finds  that  it  meets  one  or 
more  of  the  following  criteria  and  fulfills 
the  conditions  of  integrity  set  out  below. 
Properties  nominated  should  therefore: 

(i)  Be  outstanding  examples 
representing  the  major  stages  of  the 
earth's  evolutionary  history;  or 

(ii)  Be  outstanding  examples 
representing  signiHcant  ongoing 
geological  processes,  biological 
evolution,  and  man's  interaction  with 
his  natural  environment;  as  distinct  from 
the  periods  of  the  earth's  development 
this  focuses  upon  ongoing  processes  in 
the  development  of  communities  of 
plants  and  animals,  landforms.  and 
marine  areas  and  fresh  water  bodies;  or 

(iii)  Contain  superlative  natural 
phenomena,  formations  or  features,  for 
instance,  outstanding  examples  of  the 
most  important  ecosystems,  areas  of 
exceptional  natural  beauty  or 
exceptional  combinations  of  natural  and 
cultural  elements;  or 

(iv)  Contain  the  foremost  natural 
habitats  where  threatened  species  of 
animals  or  plants  of  outstanding 
universal  value  from  the  point  of  view  of 
science  or  conserv  ation  still  survive. 

(2)  In  addition  to  the  above  criteria, 
the  sites  should  also  fulfill  the 
conditions  of  integrity: 

(i)  The  Sites  described  in  (i)  above 
should  contain  all  or  most  of  the  key 
interrelated  and  interdependent 
elements  in  their  natural  relationships; 
for  example,  an  "ice  age"  area  would  be 
expected  to  include  the  snow  field,  the 
glacier  itself,  and  samples  of  cutting 
patterns,  deposition,  and  colonization 
(striations,  moraines,  pioneer  stages  of 
plant  succession,  etc.). 


(ii)  The  sites  described  in  (ii)  above 
should  have  sufficient  size  and  contain 
the  necessary  elements  to  demonstrate 
the  key  aspects  of  the  process  and  to  be 
self-perpetuating.  For  example,  an  area 
of  "tropical  rain  forest"  may  be 
expected  to  include  some  variation  in 
elevation  above  sea  level,  changes  in 
topography  and  soil  types,  river  banks 
or  oxbow  lakes,  to  demonstrate  the 
diversity  and  complexity  of  the  system. 

(iii)  The  sites  described  in  (iii)  above 
should  contain  those  ecosystem 
components  required  for  the  continuity 
of  the  species  or  of  the  other  natural 
elements  or  processes/objects  to  be 
con8er\'ed.  This  will  vary  according  to 
individual  cases:  for  example,  the 
protected  area  of  a  waterfall  would 
include  all,  or  as  much  as  possible,  of 
the  supporting  upstream  watershed;  or  a 
coral  reef  area  would  include  the  zone 
necessary  to  control  siltation  or 
pollution  through  the  stream  flow  or 
ocean  currents  which  provide  its 
nutrients. 

(iv)  The  sites  containing  threatened 
species  as  described  in  (iv)  above 
should  be  of  sufficient  size  and  contain 
necessary  habitat  requirements  for  the 
survival  of  the  species, 

(v)  In  the  case  of  migratory  species, 
seasonal  sites  necessary  for  their 
survival,  wherever  they  are  located, 
should  be  adequately  protected.  The 
Committee  must  receive  assurances  that 
the  necessary  measures  be  taken  to 
ensure  that  the  species  are  adequately 
protected  throughout  their  full  life  cycle. 
Agreements  made  in  this  coimection, 
either  through  adherence  to 
international  conventions  or  in  the  form 
of  other  multilateral  or  bilateral 
arrangements,  would  provide  this 
assurance. 

(3)  The  property  should  be  evaluated 
relatively,  that  is.  it  should  be  compared 
with  other  properties  of  the  same  type, 
both  inside  and  outside  the  country's 
borders,  within  a  biogeographic 
province,  or  migratory  pattern. 

IIL  World  Heritage  List 

As  of  January  1. 1989.  the  Worid 
Heritage  Committee  had  approved  the 
following  17  cultural  and  natural 
properties  in  the  United  States  for 
inscription  on  the  World  Heritage  List 
(The  World  Heritage  List  currently 
includes  315  properties  worldwide.) 
Cahokia  Mounds  State  Historic  Site 
Chaco  Culture  Sites 
Everglades  National  Park 
Grand  Canyon  National  Park 
Great  Smoky  Mountains  National  Park 
Hawaii  Volcanoes  National  Park 
Independence  Hall 
Mammoth  Cave  National  Park 
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Mesa  Verde  National  Park 
Monticello/University  of  Virginia; 
leffersonian  Precinct 


b.  Fovil  Manufacutring  Company,  Inc.: 
State  of  Incorporation— Delaware, 
c  .NutraSweet  Company;  State  of 


complainant's  and  defendant's 

representatives: 

Rick  A.  Rude,  Suite  300. 100  N. 


Federal  Regiater  /  Vol.  54,  .No.  86  /  Friday,  May  5.  1969  /  Notices 
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joint  motor-water  rates  from  the 
mainland  United  States  to  Puerto  Rico 
ports)  do  business  in  Puerto  Rico." 

In  viour  nf  frVip  rvntontial  irrtnnrtnnro  nf 


Authority:  49  U  S  C  10321  and  10703  and  5 
U.S.C.  553. 

It  is  ordered: 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
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Mesa  Verde  National  Park 
Monticello/University  of  Virginia; 

[efferBonian  Precinct 
Olympic  National  Park 
Redwood  National  Park 
San  Juan  National  Historic  Site  and  La 

Fortaleza 
The  Statue  of  Liberty 
Wrangell-St.  Elias  National  Park 
Yellowstone  National  Park 
Yosemite  National  Park 

Dated;  April  27.  1989 
B«cky  Norton  Duniop, 

Assistant  St'crvfary  fnr  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  89-10867  Filed  5-4-89;  8.4.5  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  use.  10524(bljl)  that  the  nanird 
corporations  intend  to  provide  or  use 
compcncated  intercorporate  hauling 
operations  as  aulhon/ed  in  49  U.S  C. 
10524(b). 

1.  Parent  corporations  ar.d  address  of 
principal  ofHce.  Fleming  Companies, 
Inc.,  6301  Wdterford  Blvd.  Okldhoma 
City,  OK  73126. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  wul  participate  in 
compensated  intercorporate  hauling: 


L8<)al  antity 


State  o< 

loconxxiiiori 


(,»)   Fl«f7iioq  GD<Tip«nie«,  Inc 

(11)  GaJtrey  Co     

(C)  HiO  City  Food*,  inc 

ID)  Flermng  Foods  o<  T«xa».  Inc 

(E)  Fl«mtng  Food*  ot  Alabama,  inc 

(F)  Flwrmrq  Food*  o<  Virginia,  'ty: 

(G)  Fleming    Food*    o\    Tennessee 
inc 

(H)   Floning  Food*  o«  Pennsytvaria. 
Inc 

(11   Royal  Pood  Distntx;1ors.  Inc 

(J)   Thrti  flack,  inc  


Okianc^ 

Wisconsin 

Wisconsin 

Tanas 

Aiat>ar,a 

Virginia 

"'anr^essoe 

Pennsylva- 
nia 
N«w  jefs»'>v 
PtrintyNa- 


(K)  n«nimg  Food*  of  Oio  irK ONo. 

(U  Fl«»T»ng  Food*  Wwt.  inc  Caiifofiia 

(M)    Fl«minq  Tran«port«tioo  Service,     Olahoma 
Inc  I 

(N)  M*Jon«  A  Hyd«.  Inc _ |  De«aware 

(O)  M«loo«  a  Hyd«  o<  L«fsy«fle,  Inc     Lotusiana 


1.  Parent  corporation  and  address  of 
principal  office:  Monsanto  Company. 
800  North  Lindbergh  Blvd.,  St.  Louis.  MO 
63137. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations  and, 
states  of  incorporation: 

a.  Fisher  Controls  Company:  State  of 
Incorporation — Delaware. 


b.  Fovil  Manufacutring  Company,  Inc.: 
State  of  Incorporation — Delaware. 

c,  NutraSweet  Company:  State  of 
Incorporation — Delaware, 

d  lleonard  Constniction  Company: 
State  of  Incorporation — Delaware. 

e,  G,D  Searle  and  Company:  State  of 
Incorporation — Delaware. 

f  Monsanto  Canada.  Inc.: 
Incorporated  in  Country  of  Canada. 

a  Monsanto  Enviro-chem  Systems, 
Inc.:  Sta'e  of  Incorporation — Delaware. 

h,  Olympia  Industries;  State  of 
Incorporation — Delaware. 

I  Plax.  Inc.:  State  of  Incorporation — 
Delaware. 
Noreta  R.  McGe«, 
Set  r^tijcy 

|FR  Doc.  8»-10682  Filed  S-4-89;  8:45  am) 
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(No.  MC-C-30M8I 

Puerto  Rico  Freight  System,  Inc.  v. 
Trailer  Marine  Transport  Corp. 

agency:  Interstate  Commerce 

Ci)~imission, 

action:  Notice  of  reopening  and  rt^qu.^st 

for  comments. 

summary:  The  Commission  is  seeking 

co-nmi^nts  from  interested  persons 
cuncerniris  its  jurisdiction  to  regulate 

di' 


•I'ntion  charges  assessed  m  Puerto 


Rico  pursuant  to  joint  water^motor 
tariffs  filed  with  the  Commission  under 
49  US.C.  in703(a)(4)(a)  and  Puerto  Rico 
Maritime  Shipping  Authority  v.  ICC.  645 
F:d  H02[D,C.  Cir,  1981).  The 
Commission  is  taking  this  action  as  a 
result  of  a  complaint  filed  in  this 
proceeding  by  a  cunaignee  in  Puerto 
Rico  against  a  carrier  participating  in 
such  a  joint  molur-water  tariff.  The 
complaint,  which  concerns  detention 
charges  assessed  against  tnat  consignee 
pursuant  to  that  tariff,  raises  threshold 
jurisdictional  issues  involving  Puerto 
Rico's  status  under  the  Interstate 
Commerce  Act  (ICA),  The  Commission 
will  consider  comments  from  interested 
persons  befcre  making  dn'y  iuitiier 
dftermination  on  its  jurisdiction  to 
regulate  detention  charges  afjscsspd  in 
F>uerto  Rico. 

DATES:  Comments  from  interested 
persons  are  due  by  July  5.  1989.  Replies 
are  due  by  July  25, 1989. 
ADDRESSES:  An  original  and  10  copies  of 
comments  referring  to  docket  No.  MC- 
C-30098  should  be  sent  to;  Office  of  the 
Secretary.  Case  Control  Branch.  Room 
1324.  Interstate  Commerce  Commission, 
Washington.  DC  20423, 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 


complainant's  and  defendant's 

representatives; 

Rick  A.  Rude,  Suite  300, 100  N. 

Washington,  Street,  Falls  Church,  VA 

22046. 
and 
William  H.  Fort.  1401  New  York  Ave.. 

NW.,  Suite  1200.  Washington,  DC 

20005. 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Grossman.  (202]  275-7976 

or 
Richard  B.  Felder,  (202)  275-7691 
(TDD  for  hearing  impaired:  (202)  275- 
1721.] 
SUPPLEMENTARY  INFORMATION:  Puerto 

Rico  Freight  Syctem.  Inc.  has  filed  a 
complaint  against  Trailer  Marine 
Transport  Corporation,  an  ocean  carrier. 
Complainant  is  a  warehouseman, 
shipper's  agent  and  freight  consoliJitor/ 
distributor  in  Puerto  Rico.  The  complaint 
involves  tietenlion  charges  thjt 
defendant  assessed  ag-'^ins-.  coniijlainant 
purjuant  to  Item  1G3  of  its  tariff  ICC 
TMT  2013.  This  is  a  joint  motor-wafer 
tariff  applicable,  as  pertinent  here,  to 
traffic  moving  from  inland  points  on  the 
United  States  mainland  to  ports  :n 
Puerto  Rico.  After  its  vessel  arrived  in 
port,  defendant  released  its  trailers 
containing  complainant's  goods  to  a 
local  drayage  carrier,  who  moved  the 
trailers  from  the  port  to  complainants 
facility,  and  then  returned  them  to 
defendant.  Under  Item  165,  after  an 
initial  free  time,  detention  charges  began 
to  accrue  and  continued  until  the  trailer 
was  returned  to  defendant's  terminal. 
Depijiiding  on  how  quickly  a  trailer  is 
moved,  detention  charses  mav  besin  to 
accnip  while  the  trailer  is  in  transit  to 
com.p'pinanf  s  fari'i'v.  whil"  it  is  being 
unloaded  Tt  complainant's  fari'ity.  or 
whi!°  it  is  mo'.ir?  bank  fri-.m 
complainant's  frriiity  to  the  port.  The 
drayage  carrier  that  handles  the  trailer 
iu  ?uei  lo  Rico  is  regulated  by  the  Puerto 
Rico  Public  Service  Commission 
(PRPSC). 

Complainant  argues  that  the  detention 
matters  are  solely  within  Puerto  Rico's 
jurisdiction.  Defendant  argues  that  this 
Commission  has  jurisdirtion.  Ry 
dec  i,-,ion  r-erveti  December  5, 1988,  we 
concluded  that  the  Commission  did  not 
have  jurisdiction  over  the  involved 
detention  charges  because,  under  49 
U.S.C.  751,  the  provisions  of  the  ICA  do 
not  apply  to  Puerto  Rico.  Accordingly, 
we  dismissed  the  complaint. 

On  December  27, 1988,  defendant  filed 
a  petition  to  reopen  the  proceeding. 
Among  other  things,  defendant  argues 
that  "should  the  decision  stand,  it  may 
require  significant  changes  in  the  way 
•  *  *  carriers  [handling  cargo  under 


joint  motor-water  rates  from  the 
mairUand  United  States  to  Puerto  Rico 
ports)  do  business  in  Puerto  Rico." 

In  view  of  the  potential  importance  of 
this  issue  and  our  resolution  of  it  to 
carriers  offering  such  service,  we  are 
reopening  the  proceeding  to  solicit 
comments  from  Interested  persons  on 
the  jurisdictional  issue.  We  specifically 
solicit  comments  from  other  carriers 
involved  in  the  transportation  of  cargo 
moving  from  the  mainland  United  States 
to  Puerto  Rico  under  joint  motor-water 
rates,  and  from  PRPSC  (who  will  be 
served  with  a  copy  of  this  notice). 
Complainant's  and  defendant's 
previously  filed  pleadings  will  be 
considered  as  comments  here  to  the 
extent  relevant. 

We  specifically  seek  comments  on  the 
following  issues:  (1)  The  applicability  of 
48  U.S.C.  751  to  the  facts  presented  in 
this  case;  (2)  the  effect  of  49  U.S.C. 
10521(a)(1)(c)  ("the  limitation  clause"); 
(3)  whether  a  subsequent  movement  of  a 
carrier's  equipment  beyond  the 
boundary  of  the  Puerto  Rican  port  area 
by  the  consignee  or  its  agent  can  defeat 
the  applicability  of  that  portion  of  a  joint 
rate  establishing  detention  charges  at 
the  port  (4)  whether,  in  the  absence  of 
Commission  regulation,  such  charges 
would  be  unregulated  or  be  regulated  by 
PRPSC;  (5)  whether  the  Commission 
should  be  involved  in  disputeb  between 
consignees  and  ocean  carriers  that  arise 
as  a  result  of  transactions  between 
Puerto  Rican  consignees  and  their 
PRPSC  regulated  draymen;  (6)  whether 
fault  is  or  should  be  relevant  in 
determining  the  jurisdictional  issue  [i.e., 
whether  the  charges  accrue  due  to  the 
drayman's  delay  or  the  consignee's 
delay);  and  (7)  the  potential  impact 
(including  practical  difficulties  if  any)  on 
carriers  and  consignees  of  a 
Commission  decision  to  accept  or 
decline  jurisdiction. 

After  the  close  of  the  comment  period, 
the  Commission  will  issue  a  decision  on 
the  jurisdictional  issue.  If  the 
Commission  determines  that  it  does  not 
have  jurisdiction,  the  complaint  will  be 
dismissed.  If  the  Commission 
determines  that  it  has  jurisdiction, 
further  evidence  will  be  invited  on  the 
remaining  issues. 

No  Commission  decision  accompanies 
this  notice.  Copies  of  the  pleadings  are 
available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary. 
Rm.  1221,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  from  the  parties'  representatives  at 
the  addresses  listed  above. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


Authoritj-:  49  U.S.C.  10321  and  10703  and  5 
U.S.C.  553. 
//  is  ordered 

1.  This  proceeding  is  reopened. 

2.  The  filing  of  verified  statements  by 
complainant  and  defendant,  and  all 
discovery  matters,  are  held  in  abeyance 
pending  resolution  of  the  juridirtion.i! 
issue. 

3.  A  copy  of  this  notice  wiii  be  served 
upon  the  Puerto  Rjco  Public  Service 
Commission,  and  its  comments  are 
invited 

Dtxided:  Apnl  27,  19(19, 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons.  Ccimmussionirs 
Andre,  Lamboley,  and  Phillip.s 
NoreU  R.  McG«e. 
Secretary 

(FR  Doc  f»- 108:4  Filed  S-t-m  8;45  am| 
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DEPARTMEffT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  m 
accordance  writh  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  m  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  .Act  of  March  3, 19,31.  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  .Ac  t 
TTie  prevailing  rates  and  fringe  he-enis 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minim.um  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
bora  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determirif  i  <  f  prevailing  is 
encouraged  to  subn     «  =  w'-  rate  and 
fringe  benefit  infoni. h    j • ,  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Depairtment  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3504. 
Washington.  DC  20210. 

New  General  \Naj;e  Dr'.iiTTunation 

Dec  iiions 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 
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Volume  I 
Alabama: 

A  f   nr\     'i  , 


crt>.    £i/>A 


Volume  III 
Arizona: 


-DD.16-27 
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V  'olume  I 

Alabama 

AL89-31— pp.  60c-60d 

Volume  II 

Minnesota  i 

MN8&-16— pp  628f:-626d  I 

Modifications  to  General  Wage 
Dfltennination  Decisions 

The  numbers  of  the  decisions  list-d  ii 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
niimber(s).  Dates  of  publication  m  the 
Federal  Register  are  m  parentheses 
following  the  decisions  being  modifu^-.i 

Vjlume  1 

Connecticut. 

CT89-1  Han.  6,  1989i— pp  ^2S3.  pp. 
ti5-66 
Delaware; 

DES9-2  (].iP.  6,  iy«9i— p  94 
Maryland: 

MD89-5  (Ian,  6,  19«'»)—  pp  AZ7-AZ6 
Nfw  Hampshire 

NM89-2  (Ian  6.  1989)— p  592 
T-:nnessee: 

TN89-i  (Ian.  6,  1989)— pp  iae9-10q3 
Listing  by  Location  (index) — pp  xx, 

\.xviii 
L;.4ting  by  Decision  imdcx)— pp.  .xlvii- 
xlviii 


Voliirre  11 

I  )wa: 

LA89-1  (I-in.  6. 
Indiana; 

LN89-3  (Ian  6. 
Nebraska; 

NT-89-t  (I  in  6 
Oklahoma 

OK89-13(Ian 

OK89-14(Ian. 

OK89-15  (Jan. 

OK89-16(ian, 

OK89-17  I  Ian. 

OK89-Z0iidn. 
Wisconsin 

WI8P-1  ;;an.  6 

Listing  !i>  Locati 

xxxvi,  pp.  X 

Listing  by  Decisi 


19891— pp  n-Zb 

1989)— p. 2-8 

,  1989}— p   ~28 

6,  1989)- pp  942-943 
6.  1989)— pp.  95V95  4 
6,  1989}— p.  962 
6,  1989)- p.  964 
6.  1989)— p.  968 
6,  1989)- p  9~6 

1989)— p.  1139 
on  (index) — pp.  xxxiv- 
Ivii-xlviii 
on  (index) — p.  !iv 


Volume  HI 

Arizona; 

AZ89-1  (Jan.  8,  1989)— pp  16-27 
California; 

CA89-4  (Ian.  6.  1989)— pp.70-71 
North  Dakota. 

ND8&-4  (Ian.  8.  1989)— p  238 

General  Wage  Determination 
Publication 

(General  wage  determinations  issued 
under  the  Davis- Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  m  the  Government  Pnnting  Ofi'ice 
(C;PO)  document  entitled  "General 
V\  d;^e  Determinations  Issued  Under  The 
Davis-Fiii.  fin  And  Related  Acts"  This 
putKica'.iur,  IS  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
puruha.sed  from;  Superintendent  of 
Documents.  U.S.  Govemm.ent  Printing 
Office.Washington,  DC  20402.  (202)  "83- 
3238. 

When  ordering  8ub8cription(s),  be 
sure  to  specify  the  State(8)  of  interest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  Oie  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  or  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  1st  day  of 
May  1989. 
Robert  V.  Setera, 
Acting  Director,  Division  of  Wage 
Determinations. 
[FR  Doc.  89-10786  Filed  5-4-aQ  R  45  am) 

mjJNa  COM  4S10-17-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
CertlficaUont  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance;  Abner 
Trucking  Co.  et  ai. 

Petitions  have  been  filed  with  the 
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PeMoner  (urnor/wcxvefS/tirm 


At-oer  Tr^jctdoq  Co   fWof*>9fsl     

Ancrxx  Glass  Contairvirs  'WofVefS). 

Biaoslooe  3'jiWirq.  Inc   ;'AofV8fS) 

Bram  Enl,,  :nc  Plant  No 

Bram  En!  ,  inc   P'anl  No 

C  B  Odar  ,"A3f»efs| 

Carnival  Bags  O^tjrt ecsi 

C  fc'o  flbboef  CoTD  iCo'^pa'^y) 


1  rvVorXers)  ...„ 

2  fWorversl 


Location 


Ctey  City.  IL 

Satom,  NJ 

HtePt>ef8on.  KS ... 

SheWoo,  Wl „.. 

Hudson,  Wl _. 

Coo«B«y,  OR  — 

Brooklyn.  NY 

Nmwrt(.NJ 


Dale 
received 


Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  15, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  15, 1989, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  Z4th  day  of 
April  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 


Dale  o< 
petition 


Petition 
No 


Articles  produced 


4/24/89 

2/17/89 

1 ( 

22.800 

Replace  Oil  Well  Pumps. 

4/24/89 

3/27/89 

22.801 

Beverage  S  Food  Containers 

4/24/89 

3/27/89 

22.802 

Oil  a  Gas. 

4/24/89 

2/28/89 

22.803     Udies  Slacks. 

4/24/89 

2/28/89 

22.804  j  Ladies  Slacks. 

4/24/89 

3/1/89 

22.805  1  Lumber 

4/24/89 

4/6/89 

22.806    Handbags  4  Cosmetic  Bags 

4/24/89 

4/5/89 

22.807 

Condoms 
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Petitioner  (jnton/workers/firm 


(■^"o)  DeViicss  Co,  (JAW)  

F  ber-Strong  Incorporated  (Workers).. 


GN8  Batter**,  Inc  (Worxers) 

Gemifv  Corp  (ILGWU) 

Genera!  EJectnc  Co.  Ligt^ting  Business  Group  (Workers).. 

Hermor's  Macinne  Works.  lr>c  (Compaf'y) 

Ideal  Securty  Hardware  (Workers) . 

International  Hat  Co  (Workers) 

trving  Sirries  &  Son  (UFCW) 

K-oT'.ark  Inc  (Workers). 


Location 


Mastercratt  Caskets  (Workers) 

Mendian  Oil  Inc  Headquarters  (Workers) . 
Mend<an  On.  Inc  Houston  Region.  (Workers)  ..._ 

Mendian  Oi!  inc  Midland  Region  (Workers) 

Mo^<Jian  Oil.  IrK  Farmngton,  Region    

Meridian  Oil.  Inc  Biilings/Oenvor  Reg _. 

We-idian  CM.  Irx;  BJlingsDerver  Reg 

Modern  Mfg  Braid.  Co  (ILGWU) 

Ope'ators.  Inc  (Workers) _ 

Perreila  Gloves,  inc  (ACTWU) __ 

Fetromar  Corp  (Worke'S) 

P'otessional  Stee)  Rule  Die  Corp.  (Workers).. 
RDvai.  Inc  (IWJ). 
aubtn  Gloves  (ACTWU). 


SKF  industnes.  Inc  -Hameli  Drv  (Workers). 

Star.rr.ann  Farr^s.  inc  (Ccmpanv; _. 

Tr..O;m  F'^er  Corp  (Wori<ers) __. 

V.e)iS  Manofactanng  Cors  (UAW) _._. 

Whirlpool  Corp  Fori  Smjth  Oiv.  (AlW) 

Wiedmer  Brottiers  Well  Serv.  (Workers) 


Toi«K).  OH 

Ladysm.tti.  Wl 

LyicriDjrg.  VA 

Spnnqlteid,  MA.„.. 

Waffsn   OH..._ 

Mnfiarx).  TX 

St.  Paji  MN 

L'jtesviiie.  MO 

New  York.  NY 

Jamaica,  NY 

Laavsrr..m,  Wl 

Houston,  TX 

Houston,  TX 

Midiand.  TX 

Fannington,  TX.„.. 

BWings,  MT 

De.ivV  CO 

Ni?w  York.  NY 

Fairfied   ND 

Giovwsviiie.  NY 

F.cKiKaoa  TX. _ 

New  Vorx,  NY „ 

Ci-.arancoga  "^N.. 
New  York,   NY     .... 

Hor-.eM,  NY __ 

La?  C-'.jces.  NM ... 

Ha»»norr>e.  NJ 

F.>^  d'_  -ac,  Wl .. 

Ft  Smitti,  AR„ 

Tioga,  ND 


Date 
received 


4/24/S9 
4/24/89 

4/24/89 
4/24/69 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/80 
4/24/69 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 
4/24/89 

4/24/89 
4/24/69 


Data  Of 
pettbon 


4/3/89 
3/28/89 

4/3/89 
4/4/89 
4/5/89 
4/4/89 

3/30/89 
4/4/89 
4/5/89 
4/6/89 

3/30/89 
4/3/89 
4/3/89 
4/3/89 
4/3/89 
4/3/89 
4/3/89 

3/28/89 
4/5/89 

3/29/89 

3/30/89 
4/6/89 
4/6/89 

3/29/89 
4/4/89 
4/4/89 
4/3/89 
4,'6/89 

3/30/89 
4/4/89 


No. 


22.006 
22.809 

22.810 
22.811 
22  812 
22.813 
22,814 
22,815 
22.816 
22317 
22.818 
22.819 
22,820 
22,821 
22,822 
22.823 
22.824 
22.825 
22.826 
22.827 
22.828 
22.829 
22.830 
2i831 
22.832 
22.833 
22,834 
22.835 

22.836 
22,837 


Artidet  produced 


Spray  Gun  Ar  Compreaaors. 
Produce    Tiber    Glass,    Caps. 

etc. 
Batteries 

ChMrer/s  Adult  SportSw«ar. 
JnyrtxM  Lamps 
OH&Gas. 
Hardware 
Hats  &  Caps. 
Coats  &  Jackets. 
Fabnc  Softener  A  Hm  Graaaa. 
Caskets. 
Qua  Gas. 
OH  &  (Sas. 
CM&Gas. 
Oil  &  Gas 
CM  &  Gas. 
Oil  AGas. 
Fabnc. 
Oil  &  Gas 
Gloves. 
OI  &  Gas 
emitting  Dies 
Rrepiace  Screens. 
Ladns'  &  Man'*  Gloves 
WalarPumpk. 
Pecans. 
Air  Filters 
Automotive     Ignition     Compo- 

rtents. 
Retngerators  &  Freezers 
Oil&Gas. 


(FR  r.ldc  89-10827  Filed  :>-4-8<J,  84."i  am] 
eiLUMQ  CODE  4510-30-M 


[TA-W-22.3191 

Florsheim  Shoe  Co.,  Herman.  MO; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

The  company  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  former 
workers  of  Florsheim  Shoe  Companv . 
Herman,  Missouri.  The  negative 
determination  was  issued  on  March  9, 
1989. 

The  company  subm.itted  additional 
information  showing  corrected  1988 
corporate  sales  data.  The  company  also 
stated  that  the  plant  ceased  production 
in  February,  1989. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  W'ashin^on.  DC  this  24th  day  of 
April  1988. 
Barbara  Ann  Fanner. 

Director,  Offi<x  of  Program  Management. 

UlS. 

[FT?  Doc.  89-10621  Filed  ^-A-^9  8  45  am] 

eiLUNG  CODE  4S10-30-il 


Geosource.  incorp.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 


In 
TA- 

TA- 
TA 
TA 
T.\- 
TA- 
TA 
TA 
TA- 
TA' 
TA 
TA 
TA 
TA 
TA 
TA 
TA 
TA 
TA 
TA 
lA- 

TA- 


ttie  matter  of — 

W-21,184,  All  Locations  in  Texas 

W  -:i  184A.  /Vil  Locations  in  Colorado 


VV-Ji  !WB. 
V\-21,1B4C, 

\v-2i  iwn 

W-21,1B4F.. 
VV-21  :mf, 
'A-2i,ia4c; 

VV-21  1MH 


i\ll  Locations  in  Alabama 
All  Locations  in  Louisiana 
All  Locations  in  Alaska 
All  Locations  in  Arizona 
All  Locations  in  Aricansas 
.Ml  Locations  in  California 
,A1!  Locations  in  Florida 
W-21  lH4i,  -Ail  Locations  in  Georgia 
VV-21, IMI,  Ail  Ixications  in  Idaho 
VV-21, 184K,  Al!  Locations  m  Icwa 
\V-21,ia4L.  .All  Locations  in  Kansas 
V.-21  184M.  All  Locations  in  Kentucky 
VV-21, 184N.  All  Locations  in  Michigan 
VV-21, 1640  A"  Locations  in  Minnesota 
W-21  184P,  .All  Locations  in  Mississippi 
VV-21  IMQ  All  Locations  in  Montana 
W'-21,ia4R.  Ai!  Locations  in  Nevada 
VV-21, 1&4S.  All  Locations  in  New  Mexico 
\V-21  1&4T,  All  Locations  in  North 
Dakota 
W-21,184U,  All  Locations  in  Oklahoma 


BEST  COPY  AVAILABLE 


TA-W-21.184V,  All  Locations  in  Oregon 
TA-W-21.184W.  All  \joca\wns  in  Tennessee 
TA-W-2'  'ft4V  All  Locations  in  Utah 
TA-W-i: :  :  m  ^    .Ml  Locations  in  Washington 
TA-W-21,184Z,  All  Locations  in  Wyoming. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  25, 1988.  applicable  to  all 
workers  of  Geosource,  Inc..  Houston  and 
Midland,  Texas:  Denver,  Colorado  and 
New  Orleans,  Louisiana. 

Based  on  new  information  &om  the 
company,  additional  workers  were 
separated  from  Geosource  Incorported 
at  other  locations  in  Texas.  Colorado 
and  Louisiana  and  in  the  States  of 
Alabama.  Alaska.  Arizona,  California, 
Florida,  Georgia,  Idaho,  Iowa,  Kansas, 
Kentucky,  Michigan,  Minnesota, 
Mississippi.  Montana,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  Tennessee,  Utah.  Washington 
and  Wyoming  during  the  period 
applicable  to  the  petition.  The  notice, 
therefore  is  amended  by  including  all 
locations  of  Geosource,  Incorporated. 

The  amended  notice  applicable  to 
TA-W-21,184  is  hereby  issued  as 
follows: 

All  workers  of  Geosource,  Inc,  at  all 
locations  in  the  following  States:  Texas. 
Colorado.  Louisiana.  Alabama.  Alaska. 
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A.nzona,  Arkdnsas.  C.<!:,' jr-'ii,  Flordd, 
C»*^orHia.  UUho  lows  Kansiis,  K<"nMciiy. 
.Michigan,  .MinnesoU,  Misswsippr,  Mcniar.a 
\r'.  J  Ja.  New  Mexico  Nor*h  D'iko'  < 
O^'rth.irria.  Or^'gon,  Tp'^  n>"»s>?e,  I  '  ih, 
'.V,T«ainjjton  ar.d  Wyoming  who  be«  .jme 
t'trtliy  orp-iT'iaily  separated  from 
er  plo'.mcnt  on  .  r  afvr  O  'nber  1.  1985  are 
eligible  to  ispoly  fir  ad)\jstm»n''  n -s  'tdince 
,.^,4ni-  jenv^r.  223  of  'he  Trj  '.t  .^C  ■;:'  iv'-t 
?,X^-  J  .i-.  Waihingion,  DC  'h)»  ZHnh  day  of 

Barbara  Ann  Farm«r, 

DiJfctor,  Office  of  Program  Management, 

urs. 

irR  Doc  8«-:.«2::  F'.lpd  >j-«o  a^ASam]  . 
riuNO  cooc  *ji'c-»-ii 

lTA-W-22.356  and  TA-W-22.356A] 

Honeywell  Bull  Phoenix  Operattone, 
Phoenix,  Arizona  and  Honeywell  Bull. 
OS.  Marketing.  Sale*  &  Servlcet 
Division,  Phoenix,  Arizona;  Amended 
Certification  Regarding  Eiigibility  To 
Apply  for  Wortter  Adjustment 
Assistance 

in  accordance  with  section  2113  of  the 
Trade  Act  of  1974  (19  IJ.S.C.  2273)  the 
Department  of  Labor  isfiued  a 
Certification  of  Eligibili'y  'o  Apply  for 
Worker  Adjustment  Asoistanre  ort 
March  2,  1989  applicable  to  all  woriiers 
of  Honeywell  Bull  Phoenix  Operations. 
Phoenix.  Arizona. 

Based  on  new  information  from  the 
company,  the  Department,  on  its  own 
motion,  expanded  the  investigation  to 
include  Honeywell  Bull's  Marketing. 
Sales  and  Services  Division  in  Phoenix 
New  investigation  findings  show  that 
worker  separations  at  Honeywell's  U.S. 
Marketing,  Sales  k  Services  Division 
were  directly  attributable  to  the 
shutdown  of  Honeywell  Bull's 
piT>duction  of  large  computer  systems  in 
Phoenix,  Arizona.  The  notic#»,  therefore 
is  amended  by  including  Honeywell 
Bull  s  US.  Marketing,  Sales  &  Sen-ices 
Division  in  Phoenix  Arizona. 

The  amended  notice  applicable  to 
TA-W-22.356  is  hereby  issued  as 
follows: 

A'.\  w  ■'tkers  of  Honey-well  Bull  Phfjenix 
Ov^ration*.  Phoerix.  Ar>iona  and  fione^v.*-!! 
Bull  s  U.S.  Marketing  Sdiei  <r  Services 
DivHioa,  Phoenix,  Arizona  who  becaine 
tot.aii)  or  partially  separated  from 
employmeni  on  or  after  .Novemkxr  2&.  19WI 
a-«»  eligible  to  apply  for  adjustmeni 
assi3t.ince  c.der  Section  223  of  the  Trsde  ."■(,: 
of  l'r4. 

Signed  at  Washington,  DC,  th;?  ;fith  d^y  of 
ApnI.  1989. 
StcpiMfi  A  Wmasor, 
Deputy  Director.  Office  of  Legislation  and 
A  ctuarial  Serif icea,  UlS. 
IFR  Doc  89-10823  Filed  5-4-89:  8  45  araj 
BU.1JMQ  cooc  4S10-30-H 


Martin  Oil  A  Gas  Co.;  Amended 
Certification  Regarding  Eltgltsility  To 
Apply  for  Worker  Ad|u8fment 
Assistance 

1,T  the  matter  of — 
TA-W-2Z292.  Houston.  Texas 
TA-W-^,293,  Phoenix,  Arizona 
TA-W-22,293A.  Ail  locations  in  Nebraska. 

In  accordance  with  set  t;.'jn  223  of  the 
Trade  Act  of  1974  (19  U  S.C  227.3)  [he 
Departrr.ent  of  Ldbor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
Febnjar\-  10,  13OT  applicable  to  all 
work^-t-s  i;i  Mwr'sn  O'!  A  Cas  Company. 
iliui-.;(,,.,  i-'xas  and  F'hoenix.  Arizona. 

Brts*>i    7  new  information  from  the 
company  additior.al  workers  were 
sep.aratf'd  fmm  KJartin  Oil  A  Ga* 
Compdn;,  ;^  the  State  of  .Mebraska.  The 
notice,  therefore  is  amended  by 
including  all  locations  of  Martm  Oil  & 
Gas  Company. 

The  amended  notitie  applicable  to 
TA-V\ -22.292  and  TA-VV-:2_2a3  is 
issued  as  follows: 

■Ml  w.iH  ers  of  Margin  Oil  »  Can  Company 
in  HousUin,  1  exas  and  Phoenix.  Arizona  ard 
m  all  locations  in  the  State  of  Nebraska  who 
became-totaUy  ur  pdrtt<jlly  separated  from 
employment  on  or  <f'er  October  1,  196.5  are 
eligible  to  apply  fur  aJr^stment  dssistance 
under  section  223  of  the  Trade  Act  of  1974 

Signed  at  Washington,  DC.  this  25th  day  of 
Apnl  1989. 

Stephen  A.  WandBsr, 
D-p'.',  D'rfcior.  Office  of  Legislation  and 
ActuariaJ  Sf-rvicea,  UIS. 
IF'P  Dor  e!l-10824  Filed  5-4-«9-.  8:45  am) 
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To4»ke  International;  Amended 
Certification  Regarding  EligibiHty  To 
Apply  for  Worlcer  Adiustmerrt 
Assistance 

In  the  rn,it»»r  of — 
TA-W-21  964.  MvJldnd  Tex.?- 
TA-W-21.964.^.  all  other  locations  in  Texas 
TA-W-21  964B,  all  locations  m  Wyoming 
TA-W-21,<164<:,  all  locations  in  North  Dakota 
TA-W-2-!  <M«D,  a!!  hcatiors  in  Michigan, 

In  a,.corddnce  with  seuLon  223  of  the 
Trade  Art  of  1974  (19  U  S  C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Fligibility  to  .^pply  for 
Worker  Adjustme".t  Assistance  on 
FebUiary  9,  1989  applicable  lo  all 
workers  of  Tooke  Lntemalional, 
Midland,  Texas. 

Based  on  new  information  from  the 
tompany,  additional  workers  were 
separated  from  Tooke  International  at 
other  locations  In  Texas  and  in  the 
States  of  Wyoming.  North  Dakota  and 
Michigan  during  the  period  applicable  to 
the  petition.  The  notice,  therefore  is 


amended  by  including  all  locations  of 
Tooke  International. 

The  amended  notice  applicable  to 
TA-W-21.984  is  issued  as  follows: 

All  workers  of  Tooke  lntemalional 
M:d!ar,d.  Texas  and  in  other  location.s  of 
Texas  and  in  ihe  States  of  Wyoming.  North 
Dakota  and  Michigan  who  became  totally  or 
pertifl'ly  separated  from  empluyinerii  on  or 
after  October  1,  1985  are  eligible  to  apply  for 
adjiistment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  25th  diy  of 
April  rWi 

Barbara  Ann  Farmer, 
Director.  Office  of  Program  Managecient, 
UIS. 
[FR  Dor  lJ',)-10e25  Filed  5-4-8!}:  8  45  am) 
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Westbume  DriHing,  Inc4  Amended 
Certification  Regarding  EKgibliity  To 
Apply  for  Wortier  Adfustment 
Assistance 

In  the  matter  of — 
TA-VV-21.543,  Denver  Colorado 
TA-\V-21.54iA  all  locations  in  North  Dakota 
TA-W-21,543B.  all  locations  in  Montana 
TA-W-21,543C,  ail  locations  in  Wyoming 
TA-VV-21.543D,  all  locations  m  Utoh. 

In  accordance  with  section  223  of  the 
Trade  Act  of  M74  (19  U.S.C.  2273)  the 
Department  of  l,abor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  6. 1988  applicable  to  all 
workers  of  Westbume  Ehilling,  Inc.. 
Denver,  Colorado. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Westbume  Drilling.  Inc., 
in  the  States  of  North  Dakota,  Mor.tana, 
Wyoming  and  Utah.  The  notice, 
therefore  is  amended  by  including  al) 
locations  of  Westbume  Drilling,  Inc. 

The  amended  nptice  applicable  to 
TA-W-21. 543  is  hereby  issued  as 
follows: 

All  workers  of  Westbume  Drilling,  lnc~,  in 
Denver,  Colorado  and  in  the  States  of  North 
Dakota,  Montana,  Wyoming  and  Utah  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1, 1985  end 
before  September  20, 1988  are  eligible  to 
apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  25lh  day  of 
April  1989. 

Barbara  Ann  Farmer, 
Director,  Office  of  Program  Mcnagfweni, 
UIS. 

(FR  Doc.  89-10828  Filed  5-4-89;  845  am) 
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Mine  Safety  and  Health  Administration 

I  Docket  No.  M-89-58-C] 

Bitter  Creeic  Resources,  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Pitter  Creek  Resources,  Inc..  P.O.  Box 
800,  Reliance,  Wyoming  82943  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Stansbury 
Mine  (I.D.  No.  48-01012)  located  in 
Sweetwater  County,  Wyoming.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  examinations  be  made 
on  a  weekly  basis  of  seals  and  of  return 
entries  in  their  entirety. 

2.  The  Stansbury  mine  is  a  multi-seam 
operation.  Past  operations  mined  the  No. 
3  and  No.  1  seams  located  above  and 
connected  to  the  No.  7  seam  conveyor 
slope  by  two  300-ton  storage  bins.  The 
No.  3  seam  has  been  sealed  from  an 
entry  directly  above  the  No.  3  seam  bin. 
In  order  to  comply  with  the  standard, 
examiners  would  have  to  climb 
approximately  65  feet  up  into  the  bin  to 
reach  the  seal  on  top. 

3.  As  an  alternative  method,  petitioner 
proposes  that — 

(a)  Remote  monitors  would  be  placed 
at  specific  locations  to  continuously 
monitor  methane  and  oxygen  deficiency, 
and  to  give  early  warning  of  any  gas 
buildups.  If  any  gases  are  detected,  an 
audible  and  visual  signal  would  be 
activated:  and 

(b)  Visual  inspection  of  the  seals 
above  the  No.  3  seam  bin  would  be 
conducted  monthly.  All  sensors  would 
also  be  visually  inspected  and 
calibrated  during  the  monthly 
inspections. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  WiLson 
Boulevard,  Arlington,  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 


5. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Dated:  April  28. 1989. 
(IT?  Doc.  89-10828  Filed  5-4-89;  6:45  am) 
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[Docket  No  M-89-54-C1 

Traveller  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Traveller  Coal  Company,  Inc.,  P.O. 
Box  3279,  Pikeville.  Kentucky  41501  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75  1710  (cabs  and  canopies)  to 
its  Mine  No.  3  (I.D.  No.  15-16586)  located 
in  Pike  County,  Kentucky  The  petition  i? 
filed  under  section  ini(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  EJkhorn  Seam 
ranging  from  42  to  44  inches  in  height. 
The  seam  has  ascending  and  descending 
grades  creating  hilly  areas  over  which 
the  equipment  mast  tra\'f"',se. 

3.  Petitioner  states  that  the  use  of 
canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  canopies  would  limit  the  operator's 
vision  and  seating  position,  and  the 
canopies  would  strike  the  roof  and  rib 
support  on  the  high  spots,  possibly 
creating  a  hazard  to  all  involved 

4.  For  these  reasons,  petitioner 
requests  a  mc'dification  of  the  standard. 

Request  for  Comments 

Persons  uiterested  m  this  petition  may 
furnish  wTitten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
5, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Dated:  April  28, 1989. 
(FR  Doc  89-10829  Filed  5-4-89;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTnATION 

INc't.ce  ;eft-32)l 

NASA  Advisory  Council  INAC. ,,  Space 
Systems  and  Technology  Adv;M?"y 
Committee  (SSTAC);  MeeUng 

AGENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee, 
Ad  Hoc  Review  Team  on  Planet  Earth 
Technologies. 

DATES:  May  24, 1989,  9  a.m.  to  4:30  p.m.. 
i     :  M   V  25,  1989,9  a.m.  to  3:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Jet  Propulsion 
Laboratory,  Building  198.  Room  102,  4800 
Oak  Grove  Drive,  Pasadena.  CA  91109. 

FOR  FURTHER  INFORMAriO»«  COWACT: 

Mr.  UayiiL  R.  iluas.:..  u:; : 

Aeronautics  and  Space  Technology. 

National  Aeronautics  and  Space 

Administration.  Washington,  DC  20546. 

202/453-2740. 

SUPPLEMENTARY  INFORMATION,  fhe 

NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Planet  Earth  Technologies, 
chaired  by  Dr.  Paul  W.  Mayhew.  is 
comprised  of  eight  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  40  persons  including  the 
team  members  and  other  participants). 
Type  of  Meeting:  Open. 

Agenda 

May  24, 1989 
9  a.m. — Status  of  Global  Change 

Technology  Initiative  Planning. 
9:30  a.m. — Results  of  Global  Change 

Woricing  Group  Meetings. 
11  a.m. — Review  Team  Answers  to 

Key  Questions. 
1  p.m. — Edit  Teams  Assigned  to  Pinal 

Report  Outline  and  Draft 
4:30  p.m. — Adjoum. 
May  25. 1989 
9  a.m. — General  Discussion  of  Key 

Issues  and  Concerns,  and  Summary 

of  Final  Recommendations. 
1  p.m. — ^Tour  of  Facility. 
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3:30  pjn. — Adjourn. 
Apnl  27, 1989. 


Faculty  Graduate  Study 
applications  to  Historically  Black 


370eZ  Washington.  DC  20013-7082, 
telephone  (202)  275-2060. 
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Company  (the  licensee)  for  amendments 
to  Facility  Operating  Licenses  Nos 
nPR-.in  nPR_d7  anH  nPR_';t;  icQ..or(  tr. 


For  the  Nuclear  Regulatory  Commission. 
Lawrence  P.  Crocker, 


SECURfTTES  AND  EXCHANGF 
COMMISSION 
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3:30  pjn. — Adjourn. 
Apnl  r.  1989. 

lohn  W.  Caff, 

Advisory  Cowwiltee  Management  Officer 
NaUonaJ  Aeronautics  and  Space 
Administration. 

[FR  Doc.  89-10820  Filed  5  4  80:  8:45  am] 
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NATIONAL  FOUNDATION  ON  TWE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  Humanmee  Panel 

AOENCY:  National  Endowment  for  the 
Humanities. 

ACTKMC  Notice  of  meebngs. 

summary:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended)  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office.  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

POM  FUWTHCR  mFOMMATION:  Stephen  ]. 
McCleary,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  DC  20606;  telephone  202/ 
786-0322. 

SUPMIMfMTAIIV  MFONMA-nON:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
Rnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commerdal  or  ^ancial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  which 
would  significandy  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings. 
dated  January  15, 197a  I  have 
determined  that  these  meetings  wiJJ  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4].  (6)  and  (9)(B)  of 
section  552b  of  Tide  5.  United  States 
Code.  I 

(ll£>oCe.-May  19. 1989  I 

Time:  8:30  a  jn.  to  5:30  p.m. 

Room:  316-2 

Program:  This  meeting  will  review 


Faculty  Graduate  Study 
applications  to  Historically  Black 

Colleges  and  Universities, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1990. 

(2)  Date:  May  22, 1989 
Time  9-00  a  m.  to  5:00  p  m. 
Room:  M~07 

Prcgrarn:  This  meeting  will  review 
Publication  Subvention  applications 
in  History,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
begianing  after  September  1. 1989, 

(3)  Date:  May  30, 1989 
r/;7?e.-  9:00  a  m.  to  .5  00  p  m. 
Room:  315 

Program:  This  meeting  will  review 
f*ublication  Subvention  applications 
in  Literature,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  September 
1, 1989. 

(4)  Duie.  May  31,  1989 
r;me;8;30  am.  to  5:00  p.m. 
floo/7!;315 

Program.  This  meeting  will  review 
applications  in  Regrants,  submitted 
to  the  Division  of  Research 
Programs,  for  projects  beginning 
after  September  1, 1989. 
Stephen  |.  McCleary. 

Advisory  Committee.  Management  Officer 
(VR  Doc  89-nr92  Filed  5-4-69;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Report  of  ttw  International  Nuclear 
Power  Plant  Aging  Sympoaium 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  NRC  hosted  an 
International  Nuclear  Power  Plant  Aging 
Symposium  on  August  30-31  and 
September  1, 1988.  at  the  Hyatt  Regency, 
Bethesda,  Maryland.  Approximately  550 
nuclear  scientists,  engineers  and 
regulators  from  16  countries  looked  at 
the  cntical  problem  of  nuclear  power 
plant  aging  at  the  Symposium.  During 
the  three  day  event  the  attendees  heard 
from  pnncipal  regulators  in  the  United 
States,  a  leading  science  advisor  from 
the  White  House,  and  nuclear  industry 
and  regulatory  leaders  from  around  the 
world.  A  transcnpt  of  the  Symposium  is 
available  at  the  NRC  Public  Document 
Room.  2120,  L  Street,  NW..  Washington. 
DC.  The  proceedings,  NUREG/CP-0100, 
can  be  purchased  from  the 
Superintendent  of  Documents.  US. 
Goverrment  Printing  Office,  P  O.  Box 


370eZ  Washington.  DC  20013-7082. 

telephone  (202)  275-2060. 

FOR  FURTHER  INFORMATION  CONTACT! 

Satish  K.  Aggarwal,  General  Chairman, 
International  Nuclear  Power  Plant  Aging 
Symposium,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone  (301)  492-3829. 

Background 

With  the  passage  of  three  decades  of 
nuclear  power  plant  operations,  the 
international  nuclear  power  community 
is  now  entering  a  period  during  which 
issues  related  to  the  progressive  aging  of 
nuclear  power  plants  will  play  an  ever 
increasing  role  in  the  decision  making 
process  for  the  continued  safe  operation 
of  these  plants. 

The  Symposium  was  held  to  exchange 
views  and  discuss  concepts  for  the 
future  in  areas  which  will  be  most 
productive  in  assuring  safety  of  nuclear 
power  plants.  A  rigorous  international 
effort  has  been  initiated  to  understand 
and  manage  plant  aging,  since  plant 
aging  and  the  potential  concerns  related 
to  plant  aging  recognize  no  national 
boundaries. 

The  Symposium  addressed  research 
and  development  needs  as  well  as 
design,  maintenance  and  inspection. 
Papers  presented  in  the  technical 
sessions  included  such  topics  as  aging 
research  programs,  aging  of  structures 
and  mechanical  equipment,  aging  of 
systems  and  components,  reliabihty, 
role  of  maintenance  in  aging 
management,  aging  of  vessels  and  steam 
generators.  The  Symposium  ended  with 
a  summation  panel  session  chaired  by 
the  Deputy  Director  General, 
international  Atomic  Energy  Agency. 
Panel  members  included  distinguished 
nuclear  experts  from  around  the  world. 

The  report,  NUREG/CP-0100  provides 
a  complete  overview  of  the  Symposium 
proceedings,  all  of  the  presentations 
given  by  keynote  speakers  and  remarks 
made  at  the  panel  session. 

Issued  in  Rockville.  Maryland,  on  April  28, 
1989. 

Robert  Bosnak, 

Deputy  Director  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  89-10853  Filed  S-4-89;  8:45  am) 
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[Docket  No*.  S0-2M,  SO-270,  and  50-2871 

Duke  Power  Co.;  Denial  of 
Amendments  to  Facility  Operating 
Ucenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Duke  Power 


Company  (the  licensee)  for  amendments 
to  Facility  Operating  Licenses  Nos, 
DPR-38,  DPR-47,  and  DPR-55.  issued  to 
the  licensee  for  operation  of  the  Oconee 
Nuclear  Station,  Units  1.  2  and  3.  located 
in  Oconee  County,  South  Carolina. 
Notice  of  Consideration  of  Issuance  of 
the  amendments  was  published  in  the 
Federal  Register  on  October  22, 1985  ^50 
FR  42810). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  to  allow  the 
plant  to  operate  for  up  to  24  hours 
should  the  core  flood  tank  boron 
concentration  become  less  than  1835 
ppm.  The  Commission  noted  that  the 
risk  associated  with  the  request  had  not 
been  defined.  The  Commission  also 
found  insufficient  basis  for  deviation 
from  the  Standard  Technical 
Specification. 

By  June  5. 1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Sti^et,  N'W.. 
Washington.  DC,  by  the  above  date.  A 
copy  of  any  petitions  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  ].  Michael 
McGarry.  IIL  Bishop,  Cook.  Purcell  and 
Reynolds,  1400  L  Sti-eet,  NW.. 
Washington,  DC  20005.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
aineiidments  dated  September  12, 1984. 
and  (2)  the  Commission's  letter  to  i'le 
licensee  dated  April  28. 1989. 

These  documents  are  available  for 
public  inspection  at  the  Comm!.ssion"s 
Public  Document  Room,  2100  L  Street, 
NW..  Washington,  DC.  and  at  the 
Oconee  County  Library.  501  West  South 
Broad  Street.  Walhalla.  Sou'h  Carolina 
A  ropy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Rp«u!atory  Commission,  Washington, 
DC  205,")5,  Attention:  Document  Control 
D^sk. 

Daied  at  RockviUe,  Maryland,  thjs  2atb  day 
of  April  1989. 


For  the  Nuclear  Regulatory  Ckimmigsion. 
Lawrence  P.  Crocker, 

Acting  Dir*>c-or.  Project  Directorate  11-3, 
Divis:on  o' Reactor Projecta—I/U,  Officeof 
Nuriecr  Renctor  Rtyulation. 
IFR  Doc  89-10852  Filpri  5-4-89;  8:45  am| 
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IDocket  No.  50-3.5] 

Wisconsin  Public  Service  Corp..  et  »!.; 
Consideration  of  Issuance  of 
Antendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing; 
Correction 

In  notice  document  89-9881  appearing 
on  page  17849  in  the  issue  of  Tuesday, 
Apnl  25. 1989  make  the  following 
correction: 

On  page  17849,  in  the  third  column. 
first  paragraph,  in  the  third  sentence, 
add  the  words  "growth  rate"  after  the 

words  "However,  overall  population 

«   •   •', 

Ddted  at  Rockville,  N4arilai]d.  th.s  28tii  day 
of  April  1989. 

For  the  .N'utlear  Regulatory  Commission. 

John  N.  Hannon, 

Director  Project  Directorate  U1-3.  Division  of 
Reactor  Projects-Hl.  IV.  V  and  Special 
Pro/ects.  Office  of  Nuclf^r  Reactor 

Regulation. 

[FR  Doc  89-10855  Filed  5-4-89;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Nuclear  Waste  Technical  Review 
Board;  Meeting 

The  Nuclear  Waste  Technical  Review 
Board  published  in  the  Federal  Register 
(page  188561  on  May  2.  19<i9.  nut.ce  of 
meetings  of  its  Panel  on  Risk  and 
Performance  Analysis.  This  is  to 
announce  a  change  of  time  for  the 
meeting  to  be  heid  on  Wednesday,  May 
17, 1989.  .\!ee;;nBs  will  be  held  on 
Tuesday,  May  16. 1989,  from  10:00  a.m.— 
4:00  p.m..  and  on  Wednesday.  May  17, 
1989  f-om  8:.'30  am.— 2:30  p.m.  in  room 
6E-0(j9  of  the  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Dated:  May  3, 1989. 

Dennis  G.  Condie, 

Acting  Administrative  Officer,  Nuclear  Waste 
Technical  Review  Board. 

|FR  Doc.  89-10956  Filed  5-4-89;  8:45  am] 


SECURrTTES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-26^65,  F:le  No.  U%  USR8- 
89-1) 

Setf-Reguiatory  Organuations: 
Proposed  Ruie  Change  by  r?ie 
Mun»cipal  Securities  Rulemaking  Lua:d 
Relating  to  Arbitration 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  7. 1989.  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  1.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I  Self-Rpgulafory  Organization's 
Statement  of  Ibe  Terms  of  Substance  of 

the  Proposed  Rule  Chan«?f 

(a)  The  Municipal  Securities 
Rulemaking  Boanl  (the  "Board'T  i«  filing 
amendments  to  rule  G-35  relating  to 
arbitration  (hereafter  referred  to  as  the 

"proposed  niie  change"). 

II.  Self-Rexulalory  Or^anizalion  s 
Statement  of  the  PurpriM?  uf,  and 
Stafutor>  BaMh  for  tiie  Proposed  Rule 
Change 

A.  Se  if -Regulatory  Organ  izotion'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Section  12  provides  that 
arbitration  cases  over  $10,000  are 
decided  by  a  panel  of  three  arbitrators. 
The  proposed  rule  change  would  revise 
rule  G-35.  the  Arbitration  Code,  to 
permit  the  Director  of  Arbitration  to 
assign  cases  that  do  not  exceed  $30,000 
to  a  single  arbitrator  (either  a  public 
arbitrator  for  customer  cases  or  an 
industry  arbitrator  for  industry  cases). 
At  the  request  of  a  party  in  its  initial 
complaint  or  answer,  or  at  the  request  of 
the  designated  arbitrator,  the  Director  of 
Arbitration  would  be  required  to 
designate  a  panel  of  three  arbitrators. 
All  cases  over  $30,000  would  continue  to 
be  decided  by  a  panel  of  three 
arbitrators. 

The  proposed  rule  change  would 
reduce  costs  and  delays  in  arbitration 
proceedings  while  preserving  the 
opportunity  to  be  heard  before  a  three- 
person  panel  upon  timely  motion  of  a 
party  or  the  designated  arbitrator.  The 
Board  received  115  arbitration  cases  in 
1988.  Of  these  cases,  claimants  in  64 
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cases  asked  for  under  $10,000  in 
damages  and.  under  Sections  34  and  35. 
these  cases  would  have  been  decided  by 
one  arbitrator,  usually  without  a 
hearing,  under  the  small  claims 
procedure.  Claimants  m  another  20 
cases  asked  for  damages  between 
$10,000  and  $30,000.  These  cases  were 
decided  by  panels  of  three  arbitrators  at 
a  hearing.  If  the  parties  agree  to  have 
cases  involving  claims  between  $10,000 
and  $30,000  decided  by  only  one 
arbitrator  at  a  hearing  the 
administrative  burdens  of  a  case,  as 
well  as  arbitrator  transportation  costs, 
would  be  dramatically  reduced.  In 
addition,  scheduling  problems  would  be 
lessened  when  only  one  arbitrator's 
schedule  has  to  be  considered.  The 
proposed  rule  change  also  will  reduce 
(he  demand  on  the  Board's  arbitrator 
pool. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
sections  15B(b)(2)(C)  and  15B(b)(2)(n)  of 
the  Secunties  Exchange  Act  of  1934 
Section  15B(b)(2)(Cl  requires  m 
pertinent  part  that  the  Board  s  rules  be 
designed — 

to  promote  )u»t  and  equitable  pnnciples  of 
trade  *  *  '  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  m  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest.  *  *  * 

Section  15Bfb)(2)(D)  states  that  the 
Board  shall,  if  it  deems  appropnate. 

provide  for  the  arbitration  of  claims,  disputes 
and  controversies  relating  to  transactions  in 
municipal  secur.ties:  Provided,  however.  T>.at 
no  person  other  than  a  municipal  secu.nties 
broker,  municipal  secunties  dealer,  or  person 
associated  with  such  a  muiucipal  secunties 
broker  or  municipal  securities  dealer  may  be 
compelled  to  submit  to  such  arbitration 
except  at  his  instance  and  in  accordance  with 
section  29  of  this  ntle 

D.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  effect  any 
burdens  on  competition  in  the  municipal 
secunties  industry  because  the  proposed 
rule  change  will  be  equally  applicable  to 
all  participants  in  the  industry 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  did  not  solicit  and  has  not 
received  comments  on  the  propo.sed  rule 
change. 


Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actioo 

V\  ithm  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period;  (i| 
As  the  Commission  m.ay  designate  up  to 
90  dnys  of  such  date  if  it  finds  such 
longer  penod  to  be  appropnate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rale  chdnge,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar>',  Securities  and  Exchange 
Commiss.on.  450  Fifth  Street  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
w.th  the  Commission,  and  ail  wntten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
US.C,  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
ava.laf'ie  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  seif^regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  26,  1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty 

Dated:  April  r  l'<HM, 
lonathaii  G.  Katz. 
Secrvtary 
[FR  Doc.  89-10767  Filed  5-»-89;  8.45  am] 
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{Rel.  No.  IC-16943;  (811-4698)1 

Money  Market  Portfolios  Trust;  Notice 
of  Application 

,^pnl  2H,  1989, 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 
action:  Notice  of  Application  for 
Deregibtration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


Applicant:  Money  Market  Portfolios 
Trust. 

Relevant  1940  Act  Section:  Section 
8(0  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  invesment  company 

Filing  Date:  The  application  was  filed 
on  March  10, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on  May 
22. 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Heanrig  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESS:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549; 
Applicant.  120  South  LaSalle  Street. 
Chicago.  IL  60603. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul ).  Heaney.  Financial  Analyst  (202) 
272-3420.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch  in  person,  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1.  On  June  6. 1986.  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  an  open-end.  diversified 
managment  investment  company.  On 
June  6, 1986,  Applicant  also  filed  Form 
N-IA  pursuant  to  the  Securities  Act  of 
1933.  which  registration  statement 
became  effective  on  December  31, 1986. 
The  initial  public  offering  of  Applicant's 
Money  Market  Portfolio  commenced  on 
January  2. 1987,  and  the  initial  public 
offering  of  its  Government  Securities 
Portfolio  commenced  on  August  1,  1987. 
Applicant  was  organized  as  a 
Massachusetts  business  trust. 

2.  On  October  10. 1988,  Applicant's 
Board  of  Trustees  approved  the 
dissolution  of  Applicant.  A  vote  of 
shareholders  was  not  required  pursuant 
to  the  specific  terms  of  Applicant's  Trust 
Agreement.  Letters  were  mailed  to  the 


relevant  brokers  and  Applicant  s 
shareholders  informing  them  of  the 
impending  liquidation  of  Applicant  and 
offering  shareholders  the  option  to 
trans,*'er  to  alternate  money  market 
funds  managed  by  Applicant's 
investment  adviser  and  principal 
underwriter,  Kemper  Financial  Services. 
Inc.  ("Kemper"),  On  October  31, 1988. 
there  were  16.816,852  shares  outstanding 
in  the  Money  Market  Portfolio  and  no 
shares  outstanding  in  the  Govemmer.l 
Securities  Portfolio.  The  net  asset  value 
of  both  portfolios  as  of  October  31  1988. 
was  Si .00  per  share.  On  November  15. 
1988,  all  remaining  accounts  in 
Applicant,  which  represented  2.688.451 
shares,  were  redeemed  and  redemption 
checks,  including  accrued  dividends, 
were  mailed  to  shareholders  of  record 

3,  No  brokerage  commissions  were 
paid  during  the  implementation  of  the 
liquidation,  Kemper  paid  all  hquidation 
expenses,  which  totaled  $3,107.  Kemper 
and  Investors  Fiduciary  Trust  Company 
have  agreed  to  assume  Applicant's 
remaining  outstanding  debts  and 
liabilities. 

4.  Applicant  has  no  shareholders  and 
no  assets.  Apphcant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 
Applicant  intends  to  dissolve  under 
Massachusetts  law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 

authority. 

lonatfaan  G.  Katz, 

Secretary. 

(FR  Doc.  89-10768  Filed  5-4-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FHed  Under 
Subpart  Q  During  ttie  Weeic  Ended 
April  28, 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consists  of  the 
adoption  of  a  show-cause  order,  a 


tentative  order,  or  in  appropriate  case  a 

final  order  without  f  jrthpr  pro;  po,J:ng,s. 

Doi  ket  A'o.  46266. 

Date  Filed:  April  26,  1989. 

Due  Date  for  Ans:vers.  Conforming 
Applications,  or  Afotion  to  Modify 
Scope:  May  24.  1989 

Description  Application  of  TEM 
Enterprises,  Inc.  d/b/a  Casino 
E.vpress  pursuant  to  section  401(d)ll} 
of  the  Act  and  Subpa.-t  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  a.Td  necessity  to 
engr.ge  in  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property  a.id  mail. 

Docket  No.  46272. 

Date  Filed:  Apnl  28,  19«9. 

Due  Dote  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  2a  1989. 

Description:  Application  of  .Nippon 
Cargo  Airlines  Co.,  Ltd  pursi;ant  to 
spi  tion  402  of  the  Art  and  Subpart  Q 
of  the  Regulations  applies  for  ari 
amendment  to  its  fof-eign  a\T  carrier 
permit  to  operate  nine  scheduled 
wide-body  roundtrip  all-cargo  flights 
per  week  between  Tokyo  and  San 
Francisco/New  York, 

Phyllis  T.Kaj  lor. 

Chief,  Documentary  Services  Division. 

[FR  Doc.  89-10837  Filed  5-4-89:  8:45  amj 
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Research  and  Special  Programs 
Administration 

(Notice  No.  89-10} 

Rotationally  Molded  Plastic  Portable 
Tanks;  Portable  Tanks  Manufactured 
Under  DOT-E  9340;  Potential  Safety 
Problems 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA),  Department  of 
Transportation  (DOT). 
action:  Advisory  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  interested  persons  that  certain 
rotationally  molded  plastic  portable 
tanks,  marked  as  meeting  the 
requirements  of  DOT  exemption  E:-9340, 
manufactured  by  Pioneer  Pla.stics  & 
Services  Co.  Ltd.,  Brampton,  Ontario, 
Canada,  may  not  have  been 
manufactured  in  compliance  with  the 
exemption.  In  addition,  since  an 
application  fur  renewal  of  DOT-E  9340 
was  not  filed  in  a  timely  manner,  the 
exemption  expired  on  .November  30, 
1988.  Therefore,  shipments  of  hazardous 
materials  for  which  DOT  specification 
packages  are  required  are  .lot 
authorized  in  parkagings  marked  "DOT- 
E  9340," 


FOR  FURTMER  IHrORWATtON  COVTACT 

J.  S,:.„rip..  (i.-^:^.'j r.  (■v-!:i-'.:,;:sand 

Approvals  Division  (DHM-31).  QfBce  of 
Hazardous  Materials  Transportation, 
Researcli  and  Special  Programs 
Administration.  U.S,  Department  of 
Transportation.  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  Telephone:  (202) 

SUPPLEMENT  tHV  INf  ORMATION:  The 

Hazardous  Materials  Regulations 
(HMR),  issued  under  authority  of  liie 
Hazardous  Materials  Transportation 
Act  (Pub.  L  93-633;  49  App.  U5.C  1801 
et  seq.],  are  found  in  the  Code  of  Federal 
Regulations  (CFR),  Title  49,  Subchapter 
C.  which  is  comprised  of  Parts  171 
through  179.  Subpart  B  of  Part  107 
contains  the  rules  of  procedure  for 
issuance  of  exemptions. 

The  Enforcement  Division  of  the 
Office  of  Hazardous  Materials 
Transportation  received  information 
that  rotationally  molded  polyethylene 
portable  tanlcs  marked  as  being 
manufactured  in  accordance  with  DOT- 
E  9340  may  not  be  capable  of  passing 
the  hydrostatic  test  specified  in  the 
exemption.  Under  the  exemption,  eacii 
portable  tanlc  was  required  to  retain 
hydrostatic  pressure  of  at  least  15  psig 
for  5  minutes  at  equilibrium  without 
lealcage  or  pressure  drop.  A  Research 
and  Special  Programs  Administration 
fRSPA)  inspector  witnessed  hydrostatic 
testing  of  two  tanlcs  marlted  DOT-E 
9340.  The  first  tank,  manufactured  in 
August.  1985.  began  to  lead  at  2  psig. 
culminating  in  die  cover  completely 
separating  from  the  tank  at  10  psig.  The 
second  tank,  manufactured  in 
September,  1985,  began  to  lead  at  1  psig, 
culminating  in  the  cover  completely 
separating  from  the  tank  at  9  psig. 

The  exemption  requires  each  tank  to 
have  a  wall  thickness  of  not  less  than 
0.250  inch  at  any  point  The  two  tanks 
failing  the  hydrostatic  test  were 
examined  and  wall  thickness 
measurements  taken.  Four  of  six 
measurements  taken  on  each  tank  were 
below  0.250  mch:  the  lowest 
measurement  on  one  tank  was  0.152 
inch;  the  lowest  on  the  other  was  ai85 
inch.  A  third  tank,  manufactured  in 
September,  1985.  which  had  previously 
fallen  and  cracked  open,  was  also 
measured  for  wall  thicltness.  One 
measurement  of  0.168  inch  was 
recorded.  In  January,  1989,  a 
measurement  of  0.197  inch  was  recorded 
in  a  fourth  tank. 

In  addition  to  evidence  of 
noncompliance  with  the  terms  of  the 
exemption,  the  exemption  has  expired. 
The  fourth  revision  of  DOT-E  9340  was 
issued  to  Pioneer  Plastics  *  Services  Co. 
Ltd.  on  April  1. 1988,  with  an  expiration 
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date  of  November  30, 1988.  A  timely 
filing  for  renewal  was  not  made  by 
Pioneer.  Therefore,  portable  tanks 


8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Com.ments  regarding  this 


Treasury,  Room  2409, 1500  Pennsylvania 
Avenue.  NW..  Washington.  DC  20220. 


npnartmpntal  Offices 
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schedules  for  Federal  Wage  System 
(blue-collar)  e.mployees. 
At  these  meetings  the  Committee  will 


internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 


Chairperson  for  the  Committee  s 
attention, 

^AAin I  :_r .j^ 
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dbte  of  November  30.  1988.  A  timely 
filing  for  renewal  was  not  made  by 
Pioneer.  Therefore  portable  tunk.s 
manufactured  under  the  exomp^on  are 
no  longer  authorized  tu  be  used  for 
transportation  of  hazardous  rr.dteriaiH 
and  the  exemption  number  :'-ay  to 
longer  be  displayed. 

Under  the  terms  of  tht;  e\f  .T.p'ior!. 
shippers  using  tanks  purportedly 
rr.ancfactured  under  DOT-E  ^34n  must 
have  a  copy  of  the  exemptim  at  e^r.h 
f.^c)!;ty  where  they  offer  hazd-drius 
materials  for  transporta'ion.  Thf 
regulations  [e.g..  49  CFR  r3.:2a  ; 
presume  that  each  shipper  is  aware  cf 
the  status  of  the  exemptions  i'  uses  In 
this  case.  RSPA  assumes  that  Bhiprr;en;3 
of  hazardous  materials  are  no  longer 
being  offered  for  transportation  in  'ar.ks 
marked  ■DOT-E  9340"  since  t^-e 
exemption  has  expired 

RSPA  acknowledges  that  thev  niay 
be  some  tanks  manufactured  under  ".he 
exemption  that  fully  com^ply  with  :'s 
terms.  Persons  affected  by  the 
e>-piration  of  the  exemption  -n,!;,  ipply 
for  exemp'ions  if  they  h«ve  dctprm.nfd 
tnat  their  tanks  were  manufart'ired  in 
accordance  with  the  terms  of  DOT-E 
9340  and  are  capable  of  passing  the  tes's 
specified  therein.  RSPA  will  review 
requests  for  exemptions  on  a  case-by 
case  basis. 

R.nneer  Plastics  *  Servc(  s  Ci-  I.'d.  la 
net  f'l  be  confused  with  Pio:,t""'r  {''^stics 
Ce-pior.i'ion,  which  purch'i^ed  ■■  e 
tcnrier  r,  r^^pany's  assf'ts  on  Ft-'in  ir;/  1,!. 
10<!>9.  Pioneer  Plastics  Corporation  had 
!:'■  li'  with  RSPA  tn  good  faith,  a'* 
eMdenred  by  a  product  warning,  v.  n.i  h 
:•  has  sent  to  purchasers  of  DO'.-F  9340 
!:inks  (copies  available  iipnr.  '  -,  :'^!). 

UtJ  -X-T   r.S  C.  18»)2.  tWKI    l'"U">4    !Km:i    ■'«». 
'.Wi«:  49  CKR  1  o.i'i'-n 

:.:  .if  ■'^''  au'*-en'',  ('.-■' •■s-i' '•'.'.    "  -Im  CFP  ''.<^' 

:..*-,    ■\pp<--'.ilix  A 

Al.in  I  Robrts, 

r  -•       -    >•    t     '  Hazardous  Materials 


i-?'  I  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  TredS.,-;,  ^.ds 
submitted  the  following  public 
information  collection  requ;rement(s)  * 
0MB  for  review  and  clearance  under 
the  Papervv'ork  Reduction  Act  of  :980, 
P'jb.  L  96-511.  Copies  of  the 


siitimissionis;  nuiv  t,/e  obtained  by 
cdliing  th>'  Tredsurv  Bureau  Clearance 

Of^:'    ' 

inf.. 


:s!t'(!   (';c.r:i,iients  resarding  this 

id*i'''n  CMifi.tif-n  should  be 

ijjj.tr^,.,!,;,,;  tr;  tile  ("H1B  rpvipvv  lisU'd  and 
to  'ri'-  TredS.iry  Depdrtnie!-'  (iiearance 
();•(  e-  Department  of  the  Treasury, 
RiH'Ti  -2.:4.  15th  and  Pernsvivania 
A  ■.  p  r  . ,  p ,  \  \\     W  ,4  >;  ^  1  n  K 1 1  •  -  '  n  C  20220. 

Internal  Revenue  Serevice 

OMB  Number:  1545-0054 

Form  Number:  1000 

Type  of  Review:  Extension 

Title:  Ownership  Certificate 

Description:  Form  1000  is  used  by 
citizens,  resident  individuals. 
fiduciaries,  and  partnerships  and 
nonresident  partnerships  in 
connection  with  interest  on  ijonds  of  a 
domestic,  resident  foreign,  or 
nonresident  foreign  corporation 
containing  a  tax-free  covenant  and 
issued  before  January  1, 1934.  IRS 
uses  the  information  to  verify  that  the 
correct  amount  of  tax  was  withheld. 

Respondents:  Individuals  or  households. 
Businessess  or  other  for-profit,  S-^all 
businessess  or  organizations 

Estimated  Number  of  Respondents: 
2.000 

Estimated  Burden  Hours  Per  Response: 
3  hours  10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  6,320 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
N'W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

k'partmental  Reports.  Management  Officer. 
FR  Doc  89-10777  Filed  5-4-89;  8:45  am) 
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Public  Information  Coliection 
Requirements  ^JuSmtted  to  Of«<B  for 
Review 

Dated:  April  28. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  b\ 
calling  the  Treasury  Bureau  Cleardnce 
Officer  listed.  Comments  regdrumg  this 
information  collection  should  t-e 
addressed  u->  the  OMB  reviewer  l-sted 
and  to  the  Trea^i'v  Dervirtnient 
Clearance  Offic  ei-  [Jepar'nent  of  nw 


Treasury,  Room  2409, 1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Departmental  Offices 

OMB  ,\'urr:ber  New 

Form  Number  TD  F  90-21.6.  TD  F  90- 

21.8 
Type  of  Review:  New  Collection 
Title:  Suney  of  Depreciation  of  Assets 
Used  in  Radio  and  Television 
Broadcasting 

Description:  The  purpose  of  this  study 
is  to  collect  data  that  will  allow  the 
determination  of  the  class  life  for  assets 
used  in  radio  and  television 
broadcasting.  The  study  will  affect 
commercial  radio  and  television 
broadcasters  and  other  for-profit 
businessess  that  use  similar  equipment 
for  producing  program  materials. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 
Estimated  Number  of  Respondents:  375 
Estsm.ated  Burden  Hours  Per  Response: 

60  hours 
F'-PGuency  of  Response:  Unless  changes 
in  technology  require  otherwise, 
reporting  will  be  required  only  once. 
Estimated  Total  Reporting  Burden: 

23,160  hours 
C.'earcncp  Officer:  Dale  A.  Morgan  (2021 
343-0263.  Departmental  Offices.  Room 
2'i09.  Main  Treasury  Building.  15(t0 
Pennsylvania  Avenue,  NW. 
Washington,  DC  20220. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
39.5-6880.  Office  of  Management  and 
Budset,  Room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 
Dale  A.  Morgao, 

Depcrtmertal  Reports.  Manag>-n.t-:it  Officer. 
[FR  Doc.  89-10818  Filed  5-4-89;  8:45  am) 
BlU-llW  COOe  M1&-25-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA]  in  accordance  with  Pub.  L  92-463. 
g'ves  notice  that  meetings  of  the  VA 
\\  age  Committee  will  be  held  on: 
Thursday,  May  18.  1989.  at  2:30  p.m.. 
Thursday,  June  1, 1989.  at  2:30  p.m. 
Thursday.  June  15,  1989,  at  2:30  p.m 
Thursday.  June  29,  1989,  at  2:30  p.m. 

The  meetings  will  be  held  in  Room 
300,  Veterans  Affairs  Central  Office.  810 
Vermont  Avenue.  NW,,  Washington,  DC 
20420. 

The  Com.mittee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 


schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

.'Xt  these  meetings  the  Committee  uil! 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
r.'p..\-;s  and  recommendations, 
statistical  analyses,  .ind  proposed  wage 
schedules. 

This  notice  does  not  appear  15  days 
prior  to  the  meeting  due  to  deldys  in 
administrative  processing 

Ail  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solelv  to  the 


internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
P  '    I    '5.2-463,  as  amended  by  Pub. 
1.  M4-4()9.  and  as  cited  in  5  U.S.C. 
5,:-:;^  i  12)  and  (4), 

liowever,  members  of  the  public  are 
invited  to  submit  in  writing  to  the 


Chairperson  lor  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee. 
Room  1175,  810  Vermont  Avenue.  NW., 
Washington.  DC  20420. 

Dated:  April  27. 1989. 

By  direction  of  the  Secretary. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc.  89-10760  Filed  5-4-89:  8:45  am) 
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2.  Appeals  of  Regional  Director's  Denial  of 

Federal  Insurance.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

3.  Charter  r!nnvpr«inn    OncaA  r,,...n.,..^.  ..* 
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Sunshine  Act  Meetings 


T'^.s    section   o(   ^e    FEOER;^ 
ccr-'ta.r-s   notices   ct   me«'i-gs 
uf^der    tne     'Gcvefrmert 
Act      ,Put)     L     34^091    5 


S'E*- 
S  C     55tb!eii . 


PE 


FfDERAI.  DCPOSJT  INSUBANCt 
C0RP0SAT1ON  ' 

Agency  Meetir.g 

P'jrsuart  tu  the  prt)v;.-,:or.s  of  fv.- 
'  Government  m  the  Sunsmne  .Act  '  it 
i:  SC.  552b).  notice  is  hereby  -^wcn  thd! 
at  2.ra  p.m.  un  Tuesday,  May  2.  19«9,  'hf 
Board  of  Directors  of  the  Federii! 
Deposite  Insurance  Corporation  met  m 
closed  session,  by  telephone  conference 
cai!.  to  consider  matters  relating  to  ±>- 
possible  closing  of  cert.iin  insured 
banks. 

In  calling  the  meeting,  the  Board 
detcnnmed.  on  motion  of  Director  C  C 
Hope,  [r.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptrt}!!^^ 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
m  a  meeting  open  to  public  observation. 
and  that  the  matters  could  be 

considered  in  a  closed  meeting  by 

authority  of  subsections  (c)(8). 

(c)(9)(A)(ii).  and(c)(9)(B]of  the 

"Government  m  the  Sunshine  Act"  I.t 

U.S.C.  552b(cl(8).  (c){9)(.A)(ii),  and 

(c)(9KB)]. 

Dc.tpd.  .May  3,  1989, 

Kednral  Deposit  [n.9urar.i  c  Cr",H ';<•:  ;n 

Robert  E.  Feldnian, 

Depu'-y  EA-c:j!::-e  Sec't.in,'- 

[l-H  Doc.  89-10989  Filed  5-1-B*  3  '.-  pm; 

BIUJHO  COO€  «714-01-4i 


FEDCHAL  ELf  CnON  COMMISSION 

OATI  AMD  TIMe-  Tuesday,  May  9,  1989 

lOiOO  a.m. 

PUAC6  999  E  Street,  \W  .  Washm^tsin 

DC. 

STATUS.  This  meeting  will  be  oosed  to 

the  public 

rrCMS  TO  BE  DISCUSSED-. 

Complianci'  n-.dttf  rs  pursuant  to  :  I'.S  C 

4378 
Audits  condurted  pursuarst  to  Z  V  S  C  4J~,< 

43fi(b).  and  Title  26,  US,C 
Mjt'ers  concerning  participation  in  cmi 

m  tions  or  proceedings  or  arburutio.".. 


Internal  personnel  rules  and  procedures  nr 
",  (tt.Ts  iiffectingaparticula-  errp'eyfp 

DATE  AND  TIME:  Thursday,  May  n,  1989, 

1  ■■ '  1 1<  i  a  rr 

PLACE   ?WlKS;rP"t    W\'    \V;ishinE!lon. 

STATES'  This  rpp"';:;>!  w,.l  >'('  operi  \a  the 

?'■■'■''''■" 

MATTERS  TO  BE  CONSlOERED. 

SettLng  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Revised  Affiliation  and  Earmarking 

R,-w-:  :.-•!  -rs(ilCFRiio:v-5  nnoi 
M,,-  ,.,  .if  A  .tomatedDat.!  P-n'  f'^'-  -'i.  Prci-'Ct 
Adminislrativ  M  r*  ■^'< 

PERSONS  TC  CONTACT  FOR  INFORMATION 

Mr  Fred  F ,i-(i.  infurmation  Officer, 

Tflephorie   2o:"3~!V31  53, 

Marjorie  VV   Emmons, 

s;  I ,-«'.',,—»  i)'':,'-e  Commission. 

rV.  [,)!,;(„  *»■••  V,W36  Vi'.f'l  S-^-ft<V  11  44  am] 

BlL^i»<0  COOe  «7ii-0i-li 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

\\,i\  1.  19«9 

TIME  AND  DATE:  10  00  a  ri    Wednesday, 

May  10.  19B9, 

PtACE;  Room  &•*).  r30  K  Street.  N'W., 

Washington.  DC 

STATUS:  Closed  [P'.irs..rip.t  ti.)  5  U,S.C. 

552bfcl(10U 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

•he  following 

1    /)r.',^'£.-".'\'-.   Vf,'"'''  /"r    Dockpi  Nn, 
pf-'N'N  H~-i»  etc.  ilh.iueg  inciude  whether 
;Vl^  Ejip.-';v  violated  30  CFR  5  'S  I'M  ) 

!*  W-1S  determined  by  a  unanimous 
\  •■»■  -r^f  C.immissioners  that  this  meeting 
tip  t,:iosew 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  [ean  F.lir-n  (202)  653-5629/ 
2021  5rtfV-2fri  f:'"-  TDD  Relay. 

|«an  H   Ellen, 

yy^  [)nc    i^ii.^  l,xM6  F-lff!  V'3-f<Q^  1V44  aTi] 
BILi-lWCl  C0O£  sni-Ol-K 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS: 

TIME  AND  date:  Ici  iM)  a  T!    Wednesday, 

Miiy  10,  19«9 

PUICE:  Marnrer  S  Fxcles  Federal 

Reserve  Board  Building,  C  Street 

entrance  be'ween  20tn  and  21st  Streets, 
\W,   W-ish;ngton.  DC  211551 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1   Personrcl  actions  (appomt.Tien's 
promotions,  assignments.  reassignrre.".!,!i,  ni'd 
Sdlary  actions)  involving  individual  Federal 
Rpserve  System  employees 

2,  Any  items  carried  forward  fT<im  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Ddte:  May  2. 1989. 
lennifer  [.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-10914  Filed  5-2-89;  440  pm\ 
BILUNG  COOE  ej10-01-N 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  1;00  p.m.,  Thursday. 

May  11, 1989, 

PIACE:  Lincoln  Hilton.  141  North  9th 

Street.  Uncoln,  Nebraska  68508,  (402) 

475-4011. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1 ,  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2  Economic  Commentary. 

3  Centra!  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate 

4  Insurance  Fund  Report. 

5  Regulatory  Review,  NCL'A's  Rules  .rid 

Regulations.  Proposed  Amendmer.ts  to; 
a  Secnons  700  l(i).  702.2.  and  702.3.  Risk 

Assets, 
b  Section  701.21(n,  15-Year  Ixian  Rule, 
c.  Section  701.31.  Loan  Nondiscrimination 

Requirements. 
d  Section  704.8,  Corporate  C.'edit  rr,K,r.s 

Ownership  of  Fixed  Assets 
e  Part  708.  Change  in  Insured  Status 
6.  Legislative  Update. 

TIME  AND  DATE:  9;00  a.m..  Tuesday,  May 

16.  1989. 

PtJKCE:  Filene  Board  Room.  7th  Floor, 

1776  G  Street,  NW.,  Washington.  DC 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings, 


2.  Appeals  of  Regional  Director's  Denial  of 

Federal  Insurance.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(i)). 

3.  Charter  Conversion.  Closed  pursua.-:!  to 

exemption  (8). 

4.  Special  Assistance  under  Section  208  of  the 

FCU  Act.  Closed  pursuant  to  exemptions 
(8).  9(A)lii],  and(91(B) 

5.  Administrative  Action  under  Section  206  of 

the  FCU  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii).  and  (9|(Bt. 

6.  Board  Briefing. 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary-  of  the  Board. 

[FR  Doc.  89- 10972  Filed  5-3-89;  2:13  p.m.] 
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This   secftoo   of   tne    FEDERAL    REG  STEH 
contains  editonaJ   corrections   of   pfevio<iS.'> 
published   Presibental.   Rute,    Proooser! 
Rule,   and   Notice   documents    These 
cor  actions  are  prepared   by   the  CWice   o' 
the   Federal   Register    Agency   preoa'ed 
corrections  are  issued  as  signed 
documents  and   appear  m   the   appropi-wse 
document  cateqones  elsewhere  m  trie 
issue 


DEPARTIIEHT  OF  AGRICULTURE 

Food  and  Nutrition  S«rvic« 

7  CFR  Part  246  i 

Special  Supp(em«ntal  Food  Program 
for  Women,  Infants  and  Children 
(W1C);  Fund*  Uae  Flexibility  for  States 
Implernenting  Food-Coet-Cutting 
Systems 

Correction 

In  rule  document  8S-10145  bcg'.nr^ing 
on  page  18087  in  the  issue  of  Thursday 
Apnl  27, 1989.  make  the  foliowmg 
corrections; 

1.  On  page  18087,  in  the  third  co'urr.a. 
in  the  second  complete  paragraph.  :n  the 
eighth  line,  "proceding"  should  -fad 
"preceding" 

§246.16    (Corrected  1 

2,  On  page  18092.  in  tr.i;  second 
culumn.  in  5  246.16(bl(31.  the 
subparagraph  drsiana'Min  "fi'v)"  sho;:id 
read  "(vi)  '. 

BILUNQ  COO€   iSOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  109  and  509 

!  Docket  No.  86N-0006  I 
BIN  C»05-AC73 

Action  Levels  for  Added  Poisonous  or 
Deleterious  Substances  in  Food 

Correction 

In  proposed  rule  document  89-9580 
beginning  on  page  16128  in  the  issue  of 
Friday.  April  21,  1989.  make  the 
following  correction.s: 

On  page  16130,  in  the  first  column, 
under  21  CFR  Part  !f)9,  in  the  second 
l.ne,  "(PBC'sj"  should  read  ■■(rcB's)" 

(In  the  same  page,  m  the  same 
cflcmn.  under  PART  10«  -  UNAVOIDABLE 
CONTAMINANTS  IN  FOOD  FOR  HUMAN 
CONSUMPTION  AND  FOOO-PACKAOINO 
MATERIAU  m  the  aiith.irity  citation,  in 
the  fourth  hne.  "411  '18"  shcuid  read 
"5!1  518" 
Blt-UHG  COO£   iSOS-01  o 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

1  Docket  No,  84N-<3l02i 

Cumulative  List  of  Orptian-Drug  and 
Biological  Designations 

Correction 

In  notice  document  89-6595  beginning 
on  page  16294  in  the  issue  of  Friday 
April  21, 1989.  make  the  ;   i:   wre 
correction: 

On  page  16294,  in  the  table,  in  the  first 
column,  in  the  s*  vt 
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second  line,  "01-RTA. 
"001-RTA." 


in  the 
should  read 


jHG   CtX*    ■!«)"»■ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NM-940-09-4214-10;  NM  NM  552341 

Proposed  Modification  and  Partial 
Termination  of  Public  Land  Order  No. 
6403  and  Public  Hearings;  New  Mexico 

Correction 

In  notice  document  89-9359  beginning 
on  page  15814  in  the  issue  of 
Wednesday,  April  19, 1989,  make  the 
following  corrections; 

1.  On  page  15814,  in  the  third  column, 
in  the  seventh  line,  "public  laws"  should 
read  'public  land  laws". 

2.  On  the  same  page,  in  the  same 
column,  under  SUPPLEMENTARY 
INFORMATKMI,  in  the  sixth  line,  "genera! 
laws"  should  read  "general  land  laws". 

WUJHG  COO€  ISOS-OI^O 

DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

31  CFR  Parts  316,  342,  and  35^ 

I  Dept  of  Treasury  Circs.  No.  653,  Tenth 
Revision;  Public  Debt  Series  No.  3-€7.  2nd 
Rev.;  and  No.  1-80, 2nd  Rev.) 

U.S.  Savings  Bonds  and  Notes;  Tables 
Reflecting  Investment  Yields  and 
Maturity  Periods 

Ci)rrrct!on 

in  rule  document  89-9459  beginning  on 
page  15924  in  the  issue  of  Thursday, 
Apnl  20, 1989,  make  the  following 
correction: 

On  page  15931,  in  the  heading  to  the 
second  table,  "U,S.  S.^VINGS  BONDS, 
SERIES  E"  should  read  "U.S.  SAVINGS 
BONDS.  SERIES  EE" 

BILUNO  COO€  1SOS-01-O 
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Department  of 
Education 


34  CFR  Part  548 

Bilingual  Education;  State  Educational 

Agency  Program;  Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

«J  ^CO  Bar*  CAM 


Analysis  of  Comments  and  Changes  does  not  restrict  who  may  provide  this 

training. 

In  response  '.o  'he  Secretarv'  s 


Federal  Renter  /  Vol.  54.  No.  86  /  Friday.  May  5.  1989  /  R.  e.  ui.d  R  >jul.it:u,,8 


'+4n  » 


(Catalog  of  Federal  Domestic  Aasistance 
Number  84.003,  Bilingual  Education:  Staff 
Educational  Agenc>'  Program) 


§  54«.2    WT>o  Is  ellglbie  to  apply  for 
assistance  under  tt>e  Stats  Educsftonai 
Agency  f*rogram? 


(1)  Planning  and  developmg 
educational  programs  such  a&  those 
assisted  unrip'   :      .   V'A 


19488 
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1  'Uti  J 


DEPARTIIENT  OF  EDUCATION 
34  CFR  Pvl  54«  I 

Bilingual  Education;  State  Educattonal 
Aganqr  Program 

AOCNCY:  Depart-r.er.t  of  Education. 
ACnON:  Final  regulations. 

aUMMARY:  The  Secretary  amends  the 
regiilations  governing  the  State 
educational  agency  (SEA)  Program.  The 
SEA  Program  provides  financial 
assistance  to  State  educational  agencies 
to  collect,  analyze,  and  report  data  and 
information  on  limited  English  proficient 
persons  and  furnish  additional  services 
in  support  of  bilingual  education  in  the 
SUtes. 

EmCTTVI  DATC  These  regulations  take 
effect  either  45  days  after  publication  in 
theFedenl  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  wnte  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  th.e 
Federal  Regiater. 

KM  FUfrrMW  iMrowiA-noM  co«tact. 
Mr.  Luis  A.  Catarineau,  Office  of 
Bilingual  Education  and  Minonty 
Languages  Affairs  (OBEMLA).  U.S. 
Department  of  Education,  400  Marjland 
Avenue,  SW.  (Room  5086,  Mary  E. 
Switzer  Building],  Washington.  DC 
20202-2518.  Telephone:  (202)  732-5707. 

tUPn.CMOfTAIIY  INPOmiATION:  The 
State  Educational  Agency  (SEA) 
Program  is  authorized  under  section 
7032  of  the  Bilingual  Education  Act  Tide 
Vn  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
Pub.  L  100-297,  enacted  on  April  2a 
1988  (20  U.S.C.  3281-3341).  Technical 
amendments  to  the  regulations  to 
conform  to  the  Act  as  amended  by  Pub 
L  100-297  (1988)  were  published  in  the 
Federal  Renter  on  October  5, 1988  (53 
FR  39222).  These  fmal  regulations  reflect 
these  changes. 

Section  548.10  of  the  regulations 
implement  the  requirement  of  the  Act 
that  SEA*  collect,  analyze,  and  report 
data  and  information  on  limited  English 
proficient  persons  and  educational 
services  pro\'ided  or  available  to  those 
persons  in  their  States.  The  Statewide 
aggregations  of  data  and  information 
required  is  described  in  section 
7021(c)(2)(A)-{E)  of  the  Act 

On  August  16, 1985,  the  Secretary 
published  ^al  regulations  with 
invitation  to  comment  for  the  SE.^ 
Program  in  the  Federal  Register  (50  FR 
33202-33206). 


Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment.  Sv.'veral  parties 
submitted  comments  on  the  hna! 
reaulations.  An  analysis  of  the 
comnents  and  of  the  chanjze  in  the 
regulations  since  publication  of  the  final 
regulations  with  invitation  to  comment 
follows 

Si  bstantive  issues  are  discussed 
undtr  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  54S,  10  What  activities  are 
required  under  this  program  ? 

Corr.T.erts:  The  Secreta.-y  received 
several  comments  regarding  the  unduly 
burdensome  nature  of  the  data  and 
ir.fomr.ation  that  the  regulations  required 
SEAs  to  collect,  analyze,  and  report. 
Discussion.  The  data  and  information 
descnbed  in  section  7021(c)(2)  (FHJ)  of 
the  .\ct  pertain  specifically  to  programs 
conducted  by  LEAs  and  are  included  in 
grunt  applications  submitted  by  LEAs  to 
the  Secretary  The  Secretary  agrees  that 
requiring  SEAs  to  collect  and  report 
these  data  would  be  unnecessarily 
duplicative.  Requiring  SEAs  to  collect 
and  report  the  data  and  information 
described  in  section  7021(cH2)  (AHE)  of 
the  Act.  provides  statewide  aggregations 
of  data  and  information  otherwise 
unavailable  to  the  Secretary. 

Changes.-  The  requirement  that  SE.\s 
collect.  anai>-7e.  and  report  data  and 
information  pertaining  to  specific 
programs  at  LE.\s  (as  described  in 
section  •'021(c)(2)  {VH]]  of  the  Act)  is 
deleted  from  the  regulations. 

Section  543.11  What  additional 
activities  may  a  State  educational 
agency  (SEA)  provide  under  this 

program'' 

Comments:  One  commenter  stated 
that  the  regulations  should  include 
among  the  additional  activities  allowed 
under  this  program  training  for  SEA 
personnel  in  providing  authorized 
services.  The  commenter  stated  further 
that  this  training  should  be  provided  by 
the  Office  of  Bdingual  Education  and 
Minonty  Languages  Affairs  (OBEMLA), 
the  OBEMLA  Multifunctional  Resource 
Centers,  and  the  OBEMLA  Evaluation 
Assistance  Centers. 

Discussion:  Section  548.11(a)(5) 
authorizes  training  of  SEA  staff  to  carry 
out  the  purposes  of  Title  V'll  programs. 
In  order  to  give  SE.'V.s  flexibility  In 
meeting  their  training  needs,  this  section 


does  not  restrict  who  may  provide  this 
training. 

Changes:  None. 

Section  546.30  How  are  funds 
distributed  to  an  SEA? 

Comments:  One  commenter  requested 
a  clarif.cation  of  the  process  for 
determining  the  amount  of  funds 
awarded  to  SEAs.  The  commenter 
suggested  that  the  process  include  a 
"funding  motivation",  whereby  an  SEA 
would  be  awarded  a  larger  amount  for 
assisting  in  the  development  of 
additional  programs  for  limited  English 
proficient  students  in  the  State. 

Discussion:  The  Act  estabhshes  the 
minimum  and  maximum  levels  of  funds 
that  an  SEA  may  receive  in  any  fiscal 
year.  In  addition,  the  regulations  specify 
that  the  Secretary  will  determine  the 
amount  of  an  award  on  the  basis  of  the 
reasonableness  of  an  SEA's  proposed 
budget  to  carry  out  the  activities 
required  under  S  548.10,  the  need  for  any 
of  the  additional  activities  proposed 
under  3  548.11,  and  the  total  funds 
available  for  awards  under  this 
program.  The  Secretary  believes  that 
these  factors  are  sufficient  for  ensuring 
an  equitable  distribution  of  the  funds. 

Changes:  None, 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovermnental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federahsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  548 

Bilingual  education.  Education, 
Elementary  and  secondary  education. 
Grant  programs— education,  Reporting 
and  recordkeeping  requirements. 

Dated;  April  11. 1989. 


(Catalog  of  Federal  Domestic  Assistance 
Number  84.003,  Bilingual  Educatioa  State 
Educational  Agency  Program) 
L«uro  F.  Cavazoa, 
Secretary  of  Education 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  548  to  read  as  follows: 

PART  543— BIUNGUAL  EOUCATION: 
STATE  EDUCATIONAL  AGENCY 
PROGRAM 

Sut>parl  A— General 

548.1  State  Educational  Agency  Program. 

548.2  Who  is  eligible  to  apply  for  assistance 
under  the  State  Educational  Agency 
Program? 

548.3  What  regulations  apply  to  the  State 
Educational  Agency  Program? 

548.4  What  definitiona  apply  to  the  State 
Educational  Agency  Program? 


Subpart  B— What  Kkida  Of  ProlMte  I 

ttM  Secretary  Aaatot  Undar  TTita  Program? 

548.10  What  actjvitiefl  are  required  under 
this  program? 

548.11  What  additional  activities  may  a 
State  educational  agency  (SEA)  provide 
under  this  program? 

Subpart  C— How  Deoa  an  SEA  Apply  for  VI 
Award? 

548.20    What  must  an  SEA  inchide  in  its 
appli  Gabon? 

Subpart  D— How  Does  ttM  Secretary  Make 
anAwanf? 

548.30  How  are  funds  distributed  to  an 
SEA? 

548.31  How  does  the  Secretary  evaluate  an 
application? 

548J2    What  selection  cnteria  does  the 
Secretary  use? 

Subpart  E— WhatCondWona  Must  Ba  Mel 
by  a  Radplant? 

540.40    What  re<]uirements  apply  to  an  SEA? 

Aattionty:  20  U.S.C  3281-3341,  unless 
otherwise  noted. 

Subpart  A— Ganarat 

954a.1    state  Educational  Agaitey 


The  State  Educational  Agency 
Program  provides  financial  assistance  to 
State  educational  agencies  (SEAs)  to — 

(a)  Collect,  aggregate,  analyze,  and 
publish  data  and  information  on  the 
limited  English  proficient  persons  in 
their  States  and  the  educational  services 
provided  or  available  to  those  persons, 
and 

(b)  Carry  out  activities  designed  to 
improve  the  effectiveness  of  programs  of 
bilingual  education  in  their  States,  such 
as  those  assisted  under  Title  VII. 

(Authority:  20  U.S.C.  3302) 


§  548.2    Who  H  eHglbie  to  appty  for 
aulstance  under  ttw  State  Educaftonai 
Agency  Program? 

An  SEA  IS  eligible  to  apply  for 
assistance  under  this  program. 

(Authonty:  20  U.S.C  3302) 

{548.3    What  regutatiorw  apply  to  the 
Stale  educational  Agency  Program? 

The  follov/!r.g  regulations  apply  to  the 
State  Educational  .Agency  Program: 

(a)  The  regulations  identified  in  34 
CFR  500  3. 

(bj  The  regulations  m  th;6  Part  .'4h 

(Authonty  20  U.S. C.  3302) 

§  548.4    What  deflnmons  appty  to  the  State 
Educational  Agency  Program? 

The  definitions  m  34  CFR  bOt)  4  apply 
to  the  Slate  Educational  Agency 
Program. 

(Authonty:  20  USC  3302, 

Subpart  B— What  Kinds  of  Pto)ecta 
Doea  tha  Sacretary  Asalst  Under  This 
Program? 

S  S4«.  10    What  activities  are  required 
under  ttila  program? 

(a)  An  SEA  that  receives  a  grant 
under  this  program  shall  collect 
aggregate,  analyze,  and  publish  data 
and  information  on  the  hmited  English 
proficient  persons  in  the  State  and  the 
educational  services  provided  or 
available  to  those  persons. 

(b)  The  SEA  shall  report  the  data  and 
information  required  to  be  collected 
under  this  section  to  the  Secretary 

(c)  The  data  and  information  collected 
under  this  section  must  include 
Statevride  data  and  information 
described  in  section  7021(i  )(2)  (A)-{E)  of 
the  Act.  and  statewide  data  and 
information  on  educational  senires 
provided  or  available  to  LEP  persons  ss 
required  by  section  7032(a)  of  the  Act 

(d)  An  SEA  shall  submit  to  the 
Secretary  the  data  and  information 
required  in  paragraph  (c)  of  this  section. 
on  or  before  the  date  established  by  the 
Secretary  in  the  Federal  Register 

(e)  ,\n  SEA  shall  make  the  data  and 
information  reported  to  the  Secretary 
available  for  publication  and 
dissemination  to  the  publiu  particu!a-l\ 
to  persons  of  limited  English  profiaency 
in  the  State. 

(Authonty:  20  U.S.C  3302J 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0509) 

§  54«.  1 1    What  additional  activities  may  a 
State  educational  agency  (SEA)  provide 
under  thie  program? 

(a)  An  SEA  may  propose  any  of  the 
following  additional  activities: 


(1)  Plaiming  and  developing 
educational  programs  such  as  those 
assisted  under  Title  VIL 

(2)  Reviewing  and  evaluating 
programs  of  bilingual  education, 
including  bilingual  educatioo  programs 
that  are  not  funded  under  Title  VIL 

(3]  Providing,  coordinating,  or 
supervising  technical  and  other  forms  of 
non-financial  assistance  to  local 
educational  agencies  (LEAs).  community 
organizations,  and  private  elementary 
and  secondary  schools  that  serve 
limited  English  proficient  persons. 

(4)  Developing  and  administering 
instruments  and  procedures  for  the 
assessment  of  the  educational  needs 
and  competencies  of  bmited  English 
proficient  persrau. 

(5)  Training  SEA  and  LEA  stall  to 
carry  out  the  purposes  of  programs 
assisted  under  Title  VII. 

16)  O'her  activities  and  services 
designed  to  build  the  capacity  of  SEAs 


and  LEAs  to  meet  <) 


iicational  needs 


of  limited  English  r  rnfiQenl  persons. 

(b)  An  SE^  sh,  ;;  indicate  its  priohtiea 
for  funding. 

(AuthmityrZOU.SC  ■»'>n?> 

Subpart  C — How  Doe«  an  SEA  Apply 
tor  en  Award? 

§  S4«.20     What  mutt  an  StA  tnciutJe  t  ;■■;, 
application? 

An  br^  tnall  assure  the  Secretary  in 
its  application  that  it  will  work 
cooperatively  with  and  coordinate 
efforts  with  the  Multifunctional 
Resource  Centers,  the  Bilingnal 
Evaluation  Assistance  Centers,  the 
National  Cleanr-Kht  ust  I'l.r  Bilingual 
Education,  and  other  LLA  technical 
assistance  service  providers  in  the  State. 
(Authority:  20  U.S.C  3302) 

Subpart  D — How  Does  the  Secretary 
Make  an  Award? 

f  5*8.30    How  are  furKla  dauibuted  to  at. 
SEA? 

I  a)  The  Secretary  may  award  to  an 
SEA  funds  necessary  for  the  proper  and 
efficient  conduct  of  a  pro)ect  under  this 
program. 

(b)  The  amount  paid  to  an  SEA  for 
any  fiscal  year  may  not  be  less  than 
$75,000  nor  greater  than  5  percent  of  the 
total  amount  paid  to  LEAs  within  the 
State  under  Part  A  of  Title  VII  during  the 
fiscal  year  preceding  the  year  for  which 
assistance  is  sought. 

(c)  In  determining  the  amount  of  an 
award  to  an  SEA  the  Secretary 
considers — 

(1)  The  reasonableness  of  an  SEA's 
proposed  budget  to  carry  out  the 
activities  required  under  {  548.10; 


19490 


Federal  Renter  /  Vol.  54,  No.  66  /  Friday,  May  5,  1989  /  Rules  and  Regulationa 


(2)  The  need  for  any  of  the  additional 
activities  proposed  under  S  548.11;  and 

(3)  The  total  funds  available  for 


(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women, 


experience  and  training,  in  fields  related 
to  the  activities  of  the  project  as  well  as 
other  evidence  that  the  applicant 


Friday 
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1989 
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(2)  The  need  for  any  of  the  additional 
activitie*  proposed  under  i  546,11;  and 

(3)  The  total  funds  available  for 
awards  to  SEAs  under  this  program. 

(Authority.  20  U.S.C.  3302) 

SSM.31    How  doM  th«  8«cr«tary  •v«Hj«t« 
MiiypMcKlon? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  t  548.32  in  deciding  whether  to 
approve  a  program  under  section  7032. 

(b)  The  Secretary  awards  a  maximum 
of  100  points  to  evaluate  the  activities 
under  S  548.10  and  the  additional 
activities  an  SEA  may  propose  under 

8  548.11. 

(c)  The  maximum  possible  score  for 
each  complete  cnterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion, 

(d)  The  Secretar>-  awards  a  grant  to 
each  SEA  that— 

(1)  Meets  the  appUcable  requirements 
in  section  7032  and  in  this  part;  and 

(2)  Submits  an  application  that 
achieves  a  score  of  at  least  50  pouits 
under  the  selection  cntena. 

(e)  The  Secretary  permits  an  SEA  to 
modify  and  resubmit  an  application  that 
has  been  disapproved  under  paragraph 
(d)(2)  of  this  section. 

(Authority;  20  US.C  33021 

9  54«J2    What  ••taction  ci1t«r1«  e(o««  th« 
Secretary  VIM? 

The  Secretary  uses  the  following 
selection  cntena  in  evaluating  each 
application; 

{alPlan  of  operation  (25  points? 

fli  The  Secretary-  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for— 

(0  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  n-ianagement 
that  insures  proper  and  efficient 
administration  of  the  project: 

(ill)  A  clear  descnption  of  how  the 
objectives  of  the  project  relate  to  the 
purposes  of  the  program. 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 


(A)  Members  of  racial  or  ethnic 
minonty  groups; 

(B)  Women, 

(C)  Handicapped  persons;  and 

(D)  The  elderly; 

(vi)  The  methods  the  SEA  proposes  to 
use  to  provide  services,  and 

(viij  The  SE.A"8  plans  to  work 
cooperatively  with  and  coordinate 
activities  with  other  providers  of 
technical  assistance  to  avoid  duplication 
of  services  to  the  LEAs  in  the  State. 

(bj  Capacity  building.  (25  points)  The 
Secretary  reviews  each  application  for — 

(11  A  clear  and  concise  plan  for 
developing  resources,  including 
activities  such  as  the  training  of  SEA 
personnel,  that  will  increase  the 
capacity  of  the  State  to — 

h)  Collect  and  analyze  data  necessary 
to  identify  and  promote  effective 
educational  programs  and  practices  for 
limited  English  proficient  students;  and 

(ill  Carry-  out  other  activities  assisted 
under  this  part,  and 

(2)  The  commitment  of  the  State  to 
incorporate  and  build  the  proposed 
activities  mto  the  State's  overall  ongoing 
programs  designed  to  iniprL^ve  services 
to  LFAs  in  the  State 

(c)  Quahty  of  key  personnel.  (25 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  proiect. 

\Z\  The  Secretary  considers — 

(i)  The  qualifications  of  the  proiect 
director: 


iThe 


;:ation3  of  each  of  the 


ctr.er  key  pe'sonnei  to  be  used  m  the 
prciect: 

jinj  Part;cipat:on  of  trained  personnel 
m  fields  related  'o  the  objectives  of  the 
proiect. 

(I'v)  The  time  lh;s;  each  person  referred 
to  m  paragraphs  lcl{2t  (:)  and  (n)  of  this 
section  will  commit  to  the  proiect;  and 

(v)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
emplojTnent  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented  such  as — 

\\]  Membe-s  of  ratial  or  ethnic 
minority  groups; 

(Bj  Women 

(C)  Handicapped  persons;  and 

(Dj  The  elden\ 

(3)  To  dfte.'^or.e  personnel 
qualificationa,  the  Secretary  considers 


experience  and  training,  in  fields  related 
to  the  activities  of  the  project  as  well  as 
other  evidence  that  the  applicant 
provides. 

(d)  Cost  effectiveness.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  has  an  adequate  budget  and  is 
cost  effective  for  the  proposed  activities 
under  section  7032. 

(e)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project. 

CroH-Referenc«:  See  34  CFR  75  590 

Evaluation  by  the  grantee. 

(2)  The  Secretary  considers — 

(i)  The  method  used  to  determine 
effectiveness  of  activities  included  in 
the  SEA  plan; 

(ii)  How  the  applicant  determines  the 
effect  of  the  activities  on  LEA 
operations;  and 

(iii)  Methods  used  to  improve  delivery 
of  services  to  LEAs. 

(f)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicp"t 
plans  to  use  are  adequate;  and 

(li)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Authonty:20U,S.C.  3302) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

§  548.40    What  raqulrament*  apply  to  an 
SEA? 

An  SEA  shall  use  funds  made 
available  under  this  program  to 
supplement  and.  to  the  extent  practical, 
increase  the  level  of  funds  that,  in  the 
absence  of  the  grant  would  have  been 
made  available  by  the  State  for 
activities  required  and  authorized  under 
this  program.  In  no  case  may  the  funds 
made  available  under  this  program  be 
used  to  supplant  funds  already  being 
provided,  or  funds  that  would  have  been 
provided  by  the  State  for  these 
activities. 
(Authonty:  20  U.S.C.  3302) 

[FR  Doc.  89-10785  Filed  5-4-89:  8:45  am) 
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establishing  procedures  for  expedited 
consideration  of  section  ini(cj  petitions 
for  modification  where  circumstances 
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interim  relief.  This  aspect  of  the 
proposal  recognizes  the  UM\V/\  v 
MSHA  decision  of  the  Court  of  Appeals. 


expiTien^ie  with  petitions,  instances 
.ha\e  occurred  where  the  parties  have 
submitted  ioint  acreements  to  the 


Proposed  Decision  and  Order  to  be  filed 
with  the  Administrator. 
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DEPARTMENT  OF  LABOR 

Min«  Safety  and  Health  Administration 

30  CFR  Part  44 

RIN  1219-AA4S 

Rules  of  Practice  for  Petitions  for 
Modification  of  Mandatory  Safety 
Standards 

agency;  Mine  Safety  and  Health 
AiniiTuStration  (MSHA),  Department  of 

actjon:  Proposed  rule. 

summary:  This  proposal  would  revise 
(he  Mine  Safety  and  Health 
Administration  s  Rules  of  Practice  for 
Petitions  for  Modifirdtinn  of  .Mandatory 
Safety  Standards.  The  proposal  adds 
time  frames  for  consideration  of 
petitions  at  aii  stages  of  review.  The 
proposal  includes  a  revision  of  the 
Agency's  existing  procedures  for 
evaluating  applications  for  interim  relief, 
conforming  them  to  the  decision  of  the 
United  Slates  Court  of  Appeals  in 
International  Union,  i'n.ted  Mirf 
Workers  of  Arnenca  ll'SJWW)  v.  Mine 
Safety  and  Health  Adnvnistrction 
(S'jSHAh  823  F.2d  608  (DC  Cir  1987). 
OATIS:  Written  comments  must  be 
submitted  on  or  before  [uly  5,  1989. 
AOOAEM:  Send  written  comments  to  the 
Mine  Safety  and  Health  Administration 
(MSHA).  Office  of  Standards, 
Regulations  and  Varianc«'8.  Room  631. 
Dallston  Tower  .\o,  3.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203 
TO«  FUWTMtH  l»IFO»««ATK>«  COMTACT: 
Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  Phone  ('031  235-1910 
SUPPt£MENTARY  INFORMATION: 

I.  Background 

In  Its  [uly  19tt:  decision  m  UMWA  v. 
MSHA.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  the  Agency  had 
improperly  granted  indefinite  interim 
relief  from  enforcement  of  a  mandatory 
s.ifety  stiinddrd  under  30  CFR  44.16. 
without  an  opportunity  f'-r  a  hearing  for 
the  opposing  party  and  with  no 
provision  for  that  party  to  appeal  the 
decii-ion.  The  Court  found  t.hat  to  be 
consistent  with  set'ion  lOlIc)  of  the 
Feileral  Mine  Safety  and  Health  Act  of 
1977  (Mine  .Act),  modifications  of 
mandatory  safety  standards  may  not  be 
granted  except  after  notice,  an 
opportunity  for  a  hearing,  and  upon  a 
fmd.ng  by  the  Secretary  that  an 
alternative  method  exists  wh'c.h  will  at 
nil  times  guarantee  no  less  than  the 
same  m.easure  of  protection  as  the 


standard  or  that  the  application  of  the 
standard  will  result  in  a  diminution  of 
safety  to  the  miners  at  the  mine. 

The  Court  of  Appeals  also  found  that 
"Congress  did  not  intend  to  authorize 
the  Secretary  to  grant  temporary  relief 
from  mandatory  safety  standards  as  a 
matter  of  course  under  section  101(c)." 
823  F.2d  at  619.  The  Court,  however, 
specifically  recognized  that  MSHA  may 
have  legitimate  need  "to  provide  a  short 
term  remedy  to  prevent  frustration  of  a 
statutory  mandate."  Id.  at  619  n.8.  The 
Court  did  not  rule  whether  the  Agency 
would  have  authority  to  grant  relief  from 
a  mandatory  safety  standard,  on  a 
temporary  basis,  when  application  of 
the  standard  would  increase  the  danger 
to  miners.  Id.  at  616  n.6. 

In  a  decision  issued  on  August  14. 
1987.  the  Deputy  Assistant  Secretary  if 
Labor  for  Mine  Safety  and  Health 
interpreted  the  Court  of  Appeals 
decision  to  permit  granting  "prudent  and 
timely  relief'  in  cases  where  the  safety 
of  miners  is  in  jeopardy.  In  the  SJatter 
of:  Utah  Power  and  Light  Company. 
Mining  Division,  at  8.  The  Deputy 
Assistant  Secretary's  decision  included 
a  commitment  to  revise  the  Agency's 
interim  relief  regulations. 

Since  the  Deputy  Assistant 
Secretary's  decision  of  August  14. 1987. 
MSHA  has  examined  all  of  its 
procedures  for  evaluating  petitions  for 
modification  and  behoves  that 
improvements  can  he  made  in  the  time 
necessary  for  final  .Agency  decisions  to 
be  made  on  petitions,  and  in  utilization 
of  MSHA  expertise  in  the  most  difficult 
and  complex  petition  for  modification 
cases.  In  the  .-Xecncy's  experience,  some 
petitions,  if  contested,  can  require  more 
than  two  years  before  a  final  case 
resolution  is  reached.  Also,  when  a 
contested  case  reaches  the  level  of  the 
Ass.stant  Secretary  for  decision  under 
the  exi.sting  procedures,  the  Assistant 
Secretary  i»  unable  to  consult  the 
technical  experts  in  the  Agency  who 
have  represented  the  Administrator's 
position  at  the  administrative  hearing 
stage.  Generally,  these  experts,  and  the 
Administrator,  are  the  MSHA  personnel 
most  familiar  with  the  petition  for 
modification  and  the  technical  issues  it 
rasies.  To  remedy  this  situation,  this 
proposal  would  modify  the  existing  Part 
44  procedures  within  the  existing  Mine 
Act  framework  requiring  notice,  the 
opportunity  for  a  hearing,  and  a  specific 
finding  by  MSHA  before  a  petition  for 
modification  may  be  granted. 

Apart  from  its  review  of  the  Part  44 
petition  for  modification  procedures,  the 
Agency  has  received  a  petition  for 
rulemaking  from  the  National  Coal 
Association  (NCA).  This  rulemaking 
petition,  dated  June  14. 1988.  is  aimed  at 


establishing  procedures  for  expedited 
consideration  of  section  101(c)  petitions 
for  modification  where  circumstances 
exist  that  may  require  an  accelerated 
timetable  in  order  to  continue  safe  and 
effective  mining  operations.  The 
proposal  goes  beyond  the  NCA  petition 
and  incorporates  a  time  schedule  for  all 
stages  of  decisionmaking  on  petitions. 
Also,  at  various  stages  in  the  petition 
process,  the  proposal  would  permit 
interested  parties  to  submit  requests  to 
expedite  or  extend  the  time  schedule. 
which  may  be  granted  in  the  discretion 
of  the  decisionmakers. 

n.  Discussion  of  Proposal 

A.  General  Discussion 

The  proposal  would  revise  existing 
Part  44  by  adding  time  frames  at  all 
stages  of  the  petition  for  modification 
process. 

After  a  petition  is  filed,  the  proposal 
would  require  an  investigation  to  be 
conducted  by  MSHA  and.  as  soon  as  is 
practicable,  would  require  the 
appropriate  Administrator  to  issue  a 
draft  proposed  decision  and  order.  The 
draft  decision  and  order  would  allow 
the  parties  to  comment  on  the 
Administrator's  decision  before  a  final 
decision  is  issued,  as  is  current  practice. 
Forty-five  days  after  the  close  of  this 
comment  period,  the  Administrator 
would  be  required  to  issue  a  final 
proposed  decision  and  order  (PDO).  As 
under  the  existing  rules,  if  no  hearing  is 
requested  in  the  30  days  after  the  PDO  is 
issued,  it  would  become  final. 

If  a  hearing  were  to  be  requested,  the 
case  file  would  be  required  to  be 
referred  immediately  to  the  Chief 
Administrative  Law  judge  for  the 
Department  of  Labor,  A  new  provision 
would  require  the  Chief  Judge  to 
designate  an  administrative  law  judge  to 
preside  over  the  hearing  within  five 
days  after  receipt  of  the  case  file.  Forty- 
five  days  would  then  be  afforded  for 
discovery,  after  which  a  hearing  would 
be  scheduled  by  the  judge  as  soon  as  is 
practicable.  Following  the  hearing, 
parties  would  have  30  days  to  submit 
proposed  findings  and  briefs  to  the 
judge.  Within  60  days  after  briefs  are 
filed,  the  judge  would  be  required  to 
render  a  decision. 

Unlike  the  existing  rules,  which 
specify  appeal  to  the  Assistant 
Secretary's  office,  an  appeal  of  a 
petition  under  the  proposal  would  be 
required  to  be  filed  with  the  Secretary. 
Thus,  in  each  petition  proceeding, 
MSHA  would  issue  only  one  decision— 
the  Administrator's  PDO. 

The  proposal  would  delete  existing 
procedures  in  §  44.16  for  applications  for 


interim  relief.  This  aspect  of  the 
proposal  recognizes  the  UMWA  v, 
MSHA  decision  of  the  Court  of  Appeals, 
which  invalidated  the  interim  relief 
regulation.  Since  that  decision,  no 
applications  for  interim  relief  have  been 
granted  by  the  Agency,  although  MSHA 
continues  to  interpret  the  Court  of 
Appeals  decision  to  permit  carefully 
tailored,  short-term  remedies  in  cases 
where  application  of  the  standard  at  a 
mine  endangers  miners. 

The  proposal  does  not  incorporate  a 
new  provision  addressing  temporary 
relief  in  diminution  of  safety  cases  or 
other  emergency  situations.  However, 
the  rule  does  permit  the  Administrator 
to  give  immediate  effect  to  a  PDO  in 
uncontested  cases.  This  relief,  which 
would  be  granted  only  after  issuance  of 
a  PDO,  would  be  effective  only  until 
superseded  by  the  decision  and  order 
itself,  or  until  the  PDO  is  contested.  An 
application  for  relief  under  this  aspect  of 
the  proposal  would  be  required  to 
include  a  good  faith  representation  that 
no  party  is  expected  to  contest  the  PDO. 

B.  Section-by-Section  Discussion 

Section  44.13    Proposed  Decision 

The  proposal  retains  the  existing 
concept  of  a  proposed  decision  and 
order  (PDO)  issued  by  the  Administrator 
for  Coal  Mine  or  Metal  and  Nonmetal 
Mine  Safety  and  Health,  as  appropriate, 
following  MSHA  investigation  of  the 
petition  for  modification.  The  proposal 
would  add  a  provision,  however,  which 
viould  codify  the  existing  practice  of 
issuing  a  drafi  PDO  in  order  to  allow  the 
parties  20  days  to  comment  before  the 
final  PDO  is  issued.  MSHA's  experience 
has  been  that  this  practice  often  results 
in  the  submission  of  well-reasoned 
comments,  which  in  turn  help  the 
Administrator  to  issue  a  better- 
formulated  PDO. 

The  proposal  would  also  add  a  time 
period  within  which  the  final  PDO  must 
be  issued.  Under  paragraph  (cj,  the 
Administrator  would  be  required  to 
issue  a  proposed  decision  and  order 
within  45  days  after  t!in  close  of  the  20- 
day  comment  period  on  the  draft  PDO. 
As  under  the  existing  rule,  the  PDO 
would  be  final  afier  the  expiration  of  30 
days,  unless  a  request  for  hearing  is 
filed  in  accordance  with  §  44.14.  which 
would  be  unchanged  by  the  proposal. 

The  proposal  would  permit  the 
Administrator  to  grant  requests  to 
expedite  or  extend  the  time  period 
necessary  for  the  investigation  of  the 
petition.  Under  paragraph  (h)  of  the 
proposal,  such  requests  may  also 
include  a  request  to  waive  the  draft 
decision  and  order  and  move  directly  to 
issuing  the  final  PDO.  In  the  Agency's 


experience  with  petitions,  instdnces 
have  occurred  where  the  parties  have 
submitted  joint  agreements  to  the 
Administrator  and  have  asked  these 
agreements  to  be  incorporated  info  the 
PDO  without  first  issuing  the  draft. 
MSHA  believes  that  this  practice  has 
resulted  in  more  timely  implementaUon 
of  some  petitions  and  should  be  allowed 
to  continue. 

Section  44.15    Referral  to  Chief 
Administrative  Law  Judge 

The  proposal  would  revise  existing 
§  44  15  to  include  referral  of  the  results 
of  the  MSHA  investigation  to  the  Chief 
Administrative  Law  Judge  if  a  hearing  is 
requested,  in  addition  to  the 
Administrator  s  Proposed  Decision  and 
Order.  Under  the  proposal,  the  results  of 
the  investigation  and  any  staff 
recommendations  would  be  made  a  part 
of  the  record  on  the  petition.  Consistent 
with  this  aspect  of  the  proposal,  §  44.34 
would  be  revised  to  require  the 
administrative  law  judge  to  transmit  to 
the  Secretary,  when  an  appeal  is  filed, 
the  MS1L\  investigation  results  and  staff 
recommendations,  as  part  of  the  record 
of  the  petition  case. 

Section  44.16    Application  for  Relief  to 
Give  Effect  to  the  Proposed  Decision 
and  Order 

Consistent  with  the  UMWA  v.  MSHA 
decision  discussed  above,  the  proposal 
would  replace  the  existing  rule 
governing  applications  for  interim  relief 
with  a  procedure  that  would  address 
circumstances  where  implementation  of 
a  Proposed  Decision  and  Order  of  the 
Administrator  may  be  appropriate 
before  it  would  become  final  under 
§  44.13.  Under  §  44.13.  which  would  be 
unchanged  by  the  proposal  except  as 
described  above,  the  Proposed  Decision 
and  Order  would  not  become  final  until 
the  thirtieth  day  after  service.  However, 
this  aspect  of  the  proposal  would  permit 
the  Administrator's  Decision  and  Order 
to  become  effective  on  an  accelerated 
schedule  when  the  Administrator  has 
proposed  granting  a  petition  based  upon 
either  an  alternative  method  or  a 
diminution  of  safety  and  no  party 
disagrees  with  this  determination. 
Agency  experience  with  the  petition 
process  is  that  afier  a  petition  is 
granted,  the  30-day  contest  period 
provided  by  existing  §  44.13  can,  in 
some  instances,  delay  timely 
implementation  of  the  decision  and 
cause  unnecessary  compliance  problems 
or  other  unforeseen  circumstances.  To 
prevent  this  when  no  party  opposes 
implementation  of  aPtoposed  Decision 
and  Order,  the  proposal  would  permit 
applicafions  for  relief  following  a 


Proposed  Decision  and  Order  to  be  filed 
with  the  Administrator. 

Under  the  proposal,  an  application  to 
give  effect  to  the  Administrator's 
decision  and  order  during  the  30-day 
contest  period  would  be  required  to 
include  a  good  faith  representation  that 
no  party  is  expected  to  contest  the 
granting  of  the  modification.  This 
representation  may  include  an  affidavit 
from  the  operator  that  assurance  has 
been  received  from  the  representative  of 
miners  that  no  contest  will  be  filed. 
Comments  from  the  representatives  of 
miners  supporting  the  petition  for 
modification  may  also  be  included. 

A  decision  granting  relief  following  a 
Proposed  Decision  and  Order  would 
take  effect  in  7  days.  This  period  would 
allow  any  party  to  the  petition  for 
modification  to  prevent  accelerated 
implementation  of  a  Proposed  Decision 
and  Order  by  filing  a  contest  of  the 
decision  and  order  before  an 
administrative  law  judge.  Under  the 
proposal,  such  a  contest  would  prevent 
the  relief  from  becoming  effective.  If. 
after  relief  becomes  effective,  a  contest 
is  filed  on  the  underlying  petition,  the 
rehef  would  expire  immediately.  Under 
these  circumstances,  the  case  would  be 
referred  to  the  Chief  Administrative  Law 
Judge,  who  may  consider  requests  to 
expedite  the  hearing  schedule. 

This  aspect  of  the  proposed  rule  is 
intended  to  apply  only  when,  due  to 
unforeseen  circumstances,  delaying  the 
effective  date  of  the  Proposed  Decision 
and  Order  of  an  Administrator  for  30 
days  would  unnecessarily  disrupt 
mining,  cause  dislocation  of  a  work 
force,  or  otherwise  unduly  injure  the 
interests  of  the  parties  to  the  petition 
process.  As  discussed  above,  it  would 
have  no  application  when  any  party 
opposes  a  Proposed  Decision  and  Order 
to  grant  a  petition  for  modification.  In 
addition,  MSHA  will  continue  to  require 
that  petitions  for  modification  be  timely 
filed  in  advance  of  when  the  requested 
modification  will  be  needed  at  the  mine. 
In  the  vast  majority  of  cases,  the  30-day 
contest  period  provided  for  by  existing 
S  44.13  well-serves  the  purpose  of 
providing  parties  to  the  petition  for 
modification  process  a  reasonable 
opportunity  to  contest  the  Proposed 
Decision  and  Order  of  an  Administrator. 
MSHA.  therefore,  anticipates  that  relief 
under  proposed  §  44.16  would  be 
granted  only  in  exceptional 
circumstances. 

Section  44.20    Designation  of 
Administrative  Law  Judge 

The  proposal  retains  the  existing 
provision  which  specifies  that  following 
a  request  for  hearing  on  the 


1»«M 


Federal  Register  /  Vol    54.  No    86  /  Friday.  May  5.  1969  /  Proposed  Rules 


Administralof  I  PDO,  the  Chief 
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and  approved  by  the  presiding 
administralive  law  judge. 
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1978.  No  such  petitions  are  currently 
pending  before  MSH.'X,  All  have  reached 
final  decision.  Accordingly,  MSHA 
;inlir.inalp«  that  Ihp  fintil  riijp  ivm.lH 


parties.  MSHA  believes  that  a  short 

description  of  the  requested 
modification  will  serve  as  adequate 
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Admmistralof  I  PDO,  the  Chief 
Administrative  Law  judge  must 
designate  a  preaiding  judge  to  contiuct 
the  hearing.  As  Is  the  current  practir*. 
the  presiding  judge  must  be  one 
appointed  under  section  3105  of  tille  .5  of 
the  I'nited  States  Code.  Under  the 
proposal,  the  Chief  )udge  mu.st  designate 
the  presiding  judge  within  five  days  of 
the  hearing  request.  This  aspect  of  the 
proposal  18  intended  to  reduce  the 
potential  for  unnecessary  delay  in  the 
timely  trial  of  petition  for  modification 
cases. 

Section  44.24    Discovery 

The  proposal  would  aJd  a  prov  ision 
to  the  existing  rule  that  would  limit  the 
period  afforded  to  the  parties  for 
discovery  to  45  days.  MSHA  belie\es 
that  in  most  cases  45  days  will  be 
adequate  to  allow  full  development  of 
the  evidence  to  be  presented  at  the 
hearing  by  all  parties.  However,  the 
proposal  would  allow  the  presiding 
administrative  law  judge  to  enlertjin 
requests  by  the  parties  to  shorten  or 
lengthen  the  discovery  period.  In  this 
way,  the  presiding  judge  would  bo  able 
to  tailor  the  discovery  penod  to  the 
particular  demands  of  each  case.  The 
proposal  would  also  specify  that  as  sfion 
as  is  practicable  after  the  close  of 
discovery,  (he  presiding  judge  be 
required  to  schedule  a  hearing  in 
accordance  with  existing  §  44  28,  which 
would  be  unchanged  by  the  proposal. 

Section  44,27    Consent  Findings  and 
Rules  or  Orders 

The  proposal  would  modify  existing 
{  44.27(bl(2)  to  expand  the  record  upon 
which  a  consent  agreement  could  be 
based  in  a  petition  for  modification 
case.  The  exist.ng  rule  pe.'Tnits  this 
record  to  consist  'solely  of  the  petition 
and  agreement.'  a  provision  which  has 
caused  confusion  m  instances  where 
cases  have  been  settled.  The  proposal 
would  allow  the  record  tu  ir.ciude  the 
MSIL^  investigation  and 
recommendation,  and  other  pertinenl 
Information,  Also,  at  this  stage  in 
rulemaking.  MSHA  is  considering  an 
amendment  to  existing  5  +*  -^  that 
would  specifically  recogr,i/.e  the 
possibility  of  settling  petition  for 
modification  cases  at  any  time  after  a 
hearing  is  requested,  including  after  a 
hearing  is  completed.  MSHA 
additionally  solicits  comments  on 
whether  the  final  rule  should  require 
settlements  to  be  approved  by  the 
administrative  law  judgf ,  or  the 
Secretary,  depending  on  the  procedural 
p<3sture  of  the  case.  Existing  ij  44,27  (r) 
and  (d)  provide  for  settlement 
agreements  prior  to  a  hearing  only  and 
require  that  they  must  be  submitted  to 


and  approved  by  the  presiding 
administrative  law  judge 

Section  44.31     Proposed  FinJings  of 

Fr((  t.  Conclusions,  and  Orders 

The  proposal  would  revise  existing 
5  4431  to  require  that  post-trial 
submissions  to  the  presiding  judge  be 
filed  within  a  time  penod  of  30  days  or 
as  Dthe'-wisf  prescnhed  by  the  judge 
tipim  the  request  of  a  p-i.^ty.  1  he  existing 
rule  requires  that  proposed  findings  of 
ffict,  concluMons  of  law.  rules  or  orders, 
(I rid  supporting  briefs  be  filed  within  a 
periiid  of  time  prescribed  by  the  judge  of 
nut  less  than  20  days.  MSHA  believes 
that  the  iW  days  permitted  by  the 
proposal  will  in  most  ciises  provide 
adequate  time  for  development  of  post 
trial  positions  of  the  parties  and  will 
expedite  decision  making  in  petition  for 
modification  cases. 

5W'cti(>n  44  32     Initial  Dedsion 

The  proptisat  would  revise  paragraph 
(a)  of  existing  5  44.32.  Paragraph  (b) 
would  be  retained  in  its  current  form. 

The  proposal  would  establish  a  60- 
(l.iy  time  frame  after  filing  of  the  post- 
tnu'  submissions  prescribed  in  §  44.31 
VNithin  which  the  presiding 
adminlslrativ  e  law  judge  must  issue  a 
decision.  The  Agency  determined  that 
this  ti.Tie  period  was  appropriate  after 
consulting  with  the  Chief  Administrative 
I.aw  judsje.  United  States  Department  of 
Lflbor  The  Chief  judge  agreed  that  60 
d<i>s  wiiuld  be  adequate  to  arrive  at  a 
reifsoned  derision  in  a  petition  case,  and 
vvmiid  well  serve  the  gual  of  reducing 
unne:ccssar^  delay  in  the  petition 
process.  However,  the  proposal  would 
permit  the  judge  to  extend  or  expedite 
the  decisionmaking  process,  after 
consultation  with  the  parties,  and  bused 
upon  the  facts  of  the  particular  case. 

S«  ( tion  44  It     Departmental  Review 

The  prcipos.ii  revisi.'S  existing  5  44.33 
to  substitute  the  Secretary  of  l.dbor  as 
the  final  decisionmaker  for  the 
Department  of  Labor  in  petition  for 
rTiddification  cases.  Under  the  existing 
procedures,  an  appeal  from  a  decision  of 
an  administrative  law  |udge  is  f.led  with 
Ihe  Assistant  Secretary  of  Labor  for 
Mine  Safety  and  Health. 

Under  the  existing  rules  and  the 
Administrative  Procedure  Art.  the 
Assistant  St^cretary  as  the  final 
decisionmaker  m  petition  cases,  must  l>e 
isolated  from  the  technical  and  legal 
staff  in  the  Agency  who  have 
participated  in  issuing  the 
.Administrator  s  PDO  and  defending  it  at 
trial  The  proposal  wouUl  transfer 
respv>nsibiiit>  for  deciding  appeals  to  the 
Secretary  so  that  MSHA  would  be  able 
to  maintain  a  single  position  regarding 


the  merits  of  the  case.  This  transfer 
would  therefore  require  the 
Department's  Office  of  Administrative 
Appeals  to  evaluate  petition  cases  on 
beh.ilf  of  the  Secretary.  MSHA  believes 
that  this  aspect  of  the  proposal  will 
facilitate  final  decisionmaking  in 
petition  cases. 
Section  44.35    Decision  of  the  Secretary 

The  proposal  would  revise  §  44.35  to 
require  the  Secretary  to  decide  appeals 
in  petition  for  modification  proceedings 
as  promptly  as  practicable.  Also,  like 
proptised  5  44.32(a),  the  proposal  would 
permit  the  Secretary  to  expedite  the 
decision  upon  motion  of  any  party. 
MSI  L\  believes  that  this  will  help 
minimize  delay  in  reaching  a  final 
decision. 

As  under  existing  S  44,35.  the  decision 
of  the  Secretary  would  be  based  on  a 
consideration  of  the  entire  record,  and 
may  affirm,  modify,  or  set  aside,  in 
whole  or  in  part,  the  decision  of  the 
administrative  law  judge.  Also,  the 
proposal  would  clarify  the  implied 
authority  in  the  current  rule  to  remand  a 
case  to  the  administrative  law  judge  by 
specifying  that  the  Secretary  may 
remand  cases  to  administrative  law 
judges.  The  Agency  anticipates, 
however,  that  consistent  with  the 
current  practice,  remand  will  be 
exercised  only  in  a  small  number  of 
instances. 

Other  Issues 

Conforming  Amendments.  The 
Aj.;ency  anticipates  that  the  proposal, 
when  final,  would  require  a  number  of 
conforming  amendments  to  existing  Part 
44.  Most  of  these  would  recognize  that 
under  the  revised  procedures,  the 
Secretary  will  be  the  final  arbiter 
of  petitions,  in  lieu  of  the  Assistant 
Secretary,  These  would  require 
amendment  of  §§44.6(0,  44.21(a). 
44.27(b)(3l.  44.33  (a)  and  (b).  44.34, 
44.40(e).  44.41(a),  and  44.51.  The  final 
rule  would  also  include  an  address 
for  filing  appeals  and  other  documents 
with  the  Secretary,  and  would  amend 
§  44  8  to  prohibit  ex  parte  contacts  with 
rtspect  to  the  merits  of  any  case 
iietween  the  Secretary,  and  any  parties, 
intervenors,  representatives,  or  other 
interested  persons.  Other  amendments 
would  recognize  changes  to  existing 
§  44.16.  discussed  above,  and  §  44.50. 
discussed  below.  These  would  include 
deletion  of  §  44.4(b),  and  deletion  of 
references  to  §§  44,16(i)  and  44,50(b)(10) 
in  §§  44.6(b)  and  (e). 

Department  of  Interior  Cases.  Existing 
Part  44  includes  a  number  of  references 
to  pending  petition  for  modification 
cases  transferred  to  the  Department  of 
Labor  from  the  Department  of  the 
Interior  when  MSHA  was  created  in 


1978.  No  such  petitions  are  currently 
pending  before  MSHA.  All  have  reached 
final  decision.  Accordingly,  MSHA 
anticipates  that  the  final  rule  would 
delete  §5  44.2(f).  44.7.  44,33(d),  and  thai 
part  of  §  44  35  which  references 
§  44.33(d). 

Filing  of  petitions  and  related 
documents.  The  existing  rules  require 
petitions  to  be  filed  with  the  Assistant 
Secretary.  After  filing,  MSHA's  Office  of 
Standards.  Regulations,  and  Variances 
coordinates  petitions  between  the 
Agency's  Coal  Mine  and  Metal 
Nonmetal  Mine  Safety  and  Health 
sections.  Recognizing  this  role,  MSHA 
anticipates  that  the  final  rule  will  amend 
§  44.10  to  specify  filing  petitions  directly 
with  the  Director  of  the  Office  of 
Standards.  Regulations,  and  Variances. 

MSHA  solicits  comments  on  whether 
the  final  rule  should  include 
amendments  that  would  define  filing. 
and  would  explicitly  permit  documents 
to  be  filed  or  served  by  means  other 
than  by  hand  or  by  mail.  Under  the 
existing  rules,  a  petition,  notice  of 
appeal,  brief,  or  other  document  is 
generally  considered  to  be  filed  when 
received,  rather  than  when  mailed,  and 
MSHA  believes  that  this  practice  should 
continue.  However,  at  this  stage  in 
rulemaking  MSHA  also  believes  that 
filing  and  service  should  he  permitted  to 
be  made  electronicalh  or  by  other 
means  consistent  with  current 
technology.  .'\.'"ter  considerjition  of  the 
comments  received.  MSHA  will  make 
appropriate  changes  regarding  these 
procedural  issues  in  the  fin.d  rule.  Also. 
to  be  consistent  with  similar  procedural 
rules  of  other  federctl  agencies.  MSI  lA  is 
consider  ine  an  anu.ndment  of  §  44.6(f)  to 
allow  five  days  to  be  added  to 
prescribed  time  periods  when  parties 
have  made  service  by  mail.  The  existing 
rale  allows  three  days  to  be  added. 

Federal  Rei;is!f:r  notices.  Existing 
§  •i4.12!c)  requiies  a  notice  tu  be 
published  in  the  Federal  Register,  after  a 
petition  is  filed,  which  includes  a 
summ.ary  of  the  facts  claimed  by  the 
petitioner  to  warrant  the  requested 
modincii'ic.n.  .\lso,  after  a  petition  is 
granted.  §  44, 5(a)  requires  notice  of  the 
granted  niudificaticn  to  be  published  in 
the  Federal  Register. 

In  the  final  rule,  MSHA  anticipates 
that  these  requirements  would  be 
modified  and  eliminated,  respectively. 
In  the  Agency's  experienr  e.  including  a 
summary  of  the  facts  claimed  to  support 
the  petition  in  the  notice  document  is  an 
unnecessary  step  which  can  add  timf:  to 
preparation  of  the  original  Federal 
Register  notice.  In  light  of  the  fact  that 
notice  would  still  be  required  to  be 
given  to  all  parties  to  the  petition,  and 
the  petition  would  be  available  to  all 


parties.  MSHA  believes  that  a  short 
description  of  the  requested 
modification  will  serve  as  adequate 
notice  in  the  Federal  Register  Similarly, 
since  all  parties  to  petitions  are  apprised 
of  final  actions  granting  petitions, 
MSILA  believes  that  publishing  notice  of 
granted  petitions  in  the  Federal  Register 
is  also  unnecessary. 

Relief  Pending  Appeal.  MSH.A 
proposes  to  delete  existing  J  44.50. 
which  provides  a  procedure  whereby  an 
applicant  can  petition  an  administrative 
law  judge  or  the  Assistant  Secretary  to 
give  effect  to  a  favorable  decision  below 
during  the  pendency  of  an  appeal  Since 
an  application  for  relief  pending  appeal 
amounts  to  little  mo.-e  than  a  motion  to 
expedite  a  decision  on  the  petition  for 
modification,  th*  Agency  believes  that 
the  relief  pending  appeal  rule  would 
serve  no  additional  purpose  and 
therefore  should  be  deleted.  The 
proposal  instead  sets  a  time  schedule  for 
decisionmaking  in  the  petition  process 
and  provides  opportunities  for  the 
parties  to  request  expedition  of  various 
stages  of  the  process  in  appropriate 
cases. 

Under  the  existing  rule,  few  requests 
for  relief  pending  appeal  have  ever  been 
filed.  The  Agency  believes,  therefore, 
that  the  impact  of  deleting  the  provision 
will  be  minimal. 

III.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Agency  has  determined  that  this 
rule  will  not  result  in  a  major  cost 
increase  nor  have  an  incremental  effect 
of  $100  million  or  more  on  the  economy. 
Therefore,  a  regulatory  impact  analysis 
is  not  required.  The  Agency  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  net  required, 

IV.  Paperwork  Reduction  Act 

The  proposal  does  not  introduce  new 
recordkeeping  requirements  and  will  not 
change  existing  recordkeeping  burdens 
associated  with  filing  petitions  for 
modification. 

List  of  Subjects  in  30  CFR  Part  11 

Mine  safety  and  health.  Rules  of 
practice  for  petitions  for  modification  of 
mandatory  safety  standards,  Temporary 
relief,  and  Relief  pending  appeal. 

Dale:  May  t,  19fi9. 
David  C,  O'Neal. 

Assistant  Secrratary  for  Mine  Safely  and 
Health. 

Accordingly,  it  is  proposed  to  amend 
Subparts  A.  B.  C.  D  and  E.  Part  44. 


Chapter  L  Title  30  of  the  Code  of  Federal 

Regulations  as  follows: 

PART  44— RULES  Or  PRACTiCl  f  :'W 

PETITIONS  FOR  MODIFICATION  OF 
MANDATORY  SAFETY  STAND  A  "-"DS 

1.  The  authority  citotioii  lor  I'^-'t  44  is 
revised  to  read  as  follows: 

Authority:  30  U5.C.  957. 

§§44.6.  *4, 21   44  j;   44  ■"'    *4  4."   4:.;".vv-! 
44.51    lAmmxtMll 

2.  In  the  following  sections  the  words 
"Assistant  Secretary"  are  changf»d  to 
"Secretary":  55  44.6(f).  44.21(a), 
44.27(b)(3).  44.33(al.  44J}3(b).  44.40(e), 
44.41(a).  and  44.51. 

3.  Section  44.13  is  revised  to  read  as 

follows: 

5  44  ;  i    P^oposea  oet  :S'on 

(a)  Upon  receipt  of  a  petition  for 
modification,  the  Mine  Safety  and 
Health  Administration  shall  cause  an 
investigation  to  be  made  as  to  the  cneriis 
of  the  petition.  Any  party  may  request 
that  the  investigation  of  the  petition  for 
modification  be  expedited,  or  that  the 
time  period  for  investigating  the  petition 
be  extended.  Such  requests  shall  be 
granted  in  the  discretion  of  the 
Administrator. 

(b)  As  soon  as  is  practicable  after  the 
investigation,  the  appropriate 
Administrator  shall  serve  upon  all 
parties  to  the  proceeding  a  draft 
proposed  decision  and  order  based  upon 
all  available  information,  including  the 
results  of  the  investigation.  Parties  to 
the  proceeding  shall  have  20  days  after 
service  of  the  draft  decision  and  order  to 
submit  written  comments.  At  the  request 
of  any  party,  the  Administrator  may,  in 
his  or  her  discretion,  waive  the  draft 
decision  and  order. 

(c)  Within  45  days  after  the  close  of 
the  comment  period  on  the  draft 
decision  and  order,  the  appropriate 
Administrator  snail  make  a  proposed 
decision  and  order,  which  shall  be 
served  upon  all  parties  to  the 
proceeding.  The  proposed  decision  shall 
become  final  upon  ir.e  30th  day  after 
service  thereof,  unless  a  request  for 
hearing  has  been  filed  with  the 
appropriate  Administrator,  as  provided 
in  5  44.14  of  this  part. 

(d)  Service  of  the  proposed  decision 
and  the  draft  decision  is  complete  upon 
mailing. 

4.  Section  44.15  is  revised  to  read  as 
follows: 

5  44,15      Referral  to  C-^tf  '  Adn^v-fi- ./rvr 

Lam  Judge 

Upon  Receipt  of  a  request  for  hearing 
as  provided  in  5  44.14  of  this  part,  the 
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Administrator  shall  immHdiaiely  r>'ft'r  to 
the  Chief  Administrative  Law  [udso  ihf 
original  petition,  the  proposed  decision 
and  order,  all  information  upon  wHk  h 
the  proposed  decision  was  based,  any 
writ'en  request  for  a  hearing  on  the 
petition  filed,  and  any  other  written 
comments  or  information  received  and 
considered  in  making  the  proposed 
decision.  The  results  of  the  investigation 
and  any  staff  recommendation  shall  he 
made  a  part  of  the  r^co'-d  on  thf 
petition. 

5.  Section  44.16  is  revised  to  read  as 
follows: 

§  44. 16    Application  for  relief  to  give  effect 
to  the  proposed  decision  and  order 

(a)  At  any  time  following  the 
Proposed  Decision  and  Order  of  rhe 
Administrator  on  the  accompany  ing 
petition  for  modification,  any  party  n^iy 
request  relief  to  give  effect  to  such 
Proposed  Decision  and  Order  un'ii  it 
b(?comes  final. 

(b)  An  application  for  such  relief  sh,i;l 
be  filed  with  the  Administrator  and 
shall  include  a  good  faith  representation 
that  no  parly  is  expected  to  con'>'st  'ho 
granting  of  the  petition  for  m.odifi'atMir. 

(c)  A  decision  to  grant  relief  under 
this  section  will  take  effect  on  the 
seventh  day  following  the  decision  If  a 
request  for  hearing  on  the  Proposed 
Decision  and  Order  is  filed  prior  to  the 
seventh  day  following  the  gran'ing  of 
such  relief,  the  relief  will  not  become 
effective.  If  a  request  for  hearing  on  the 
Proposed  Decision  and  Order  is  filed 
after  relief  becomes  effective,  the  relief 
vmU  expire  imm.cdiately, 

6,  Section  44  20  is  revised  to  rend  as 
f(.)llows: 

§  44.20    Designation  of  administrative  taw 
judge. 

Within  5  d.ivs  after  receipt  of  ,i 
request  for  hearing  in  a  petition  for 
modification  proceeding,  the  Chief 
Administrative  Law  ludge  shall 
designate  an  administrative  law  indge 
appointed  under  section  3105  of  ti'le  ,5   if 
the  United  Sta'es  Code  to  presKje  over 
the  hearin;^ 

7  Section  44  24  is  revised  'o  re, id  ,.is 
follows 

§  44.24     Discovery. 

Parties  shall  be  governed  m  their 
conduct  of  discovery  by  appropriate 
provisions  of  the  Federal  Rules  of  Civil 
Procedure,  except  as  provided  in  §  44.25 
of  this  part.  After  consultation  with  the 
parties,  the  administrative  law  judge 
shall  prescribe  a  time  of  not  more  than 
45  days  to  complete  discovery  Requests 
to  evtend  !he  discoverv  period  or  to 


I 


shorten  the  discovery  period  may  be 
granted  in  the  discretion  of  the  presiding 
administrative  law  judge.  As  soon  as  is 
practicable  after  completion  of 
discovery,  the  administrative  law  judge 
shall  schedule  a  hearing  in  accordance 
w'.th  5  44.28. 


tion  44.27(b)(2),  is  revised  to 

follows; 

Consent  findings  and  rules  or 


8.  Set 

r»Mi„i  as 

§  44.27 
orders. 
■  •  .  *         * 

(b)  *  •  • 

(2)  That  the  record  on  which  any  rule 
or  order  may  be  based  shall  consist  of 
the  petition  and  agreement,  and  all  other 
pertinent  information,  including:  any 
request  for  hearing  on  the  petition;  the 
MSHA  investigation  and  any  staff 
lecommendation  on  the  petition; 
discovery,  motions  and  requests,  filed  in 
written  form,  and  rulings  thereon;  any 
documents  or  papers  filed  in  connectum 
with  prehearing  conferences;  and,  if  a 
hearing  has  been  held,  the  transcript  of 
testimony  and  any  proposed  findings. 
1    ni  iiisions.  rules  or  orders,  and 
supporting  reasons  as  may  have  been 
filed. 
***** 

9.  Section  44.31  is  revised  to  read  as 
follows: 

§44.31     Proposed  findings  of  fact, 
conclusions,  and  orders. 

.Af'rT  consultation  with  the  parties. 
the  administrative  law  judge  may 
prescribe  a  time  period  of  30  days  wi'hm 
which  each  party  may  file  proposed 
findings  of  fact,  conclusions  of  law.  and 
rule  or  order,  together  with  a  supporting 
brief  expressing  the  reasons  for  such 
proposals.  Such  time  may  be  expedited 
or  extended  upon  request  and  at  the 
discretion  of  the  Administrative  Law 
Judge.  Proposals  and  briefs  shall  b(> 
served  on  all  other  parties  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

10.  Paragraph  (a)  in  S  44.32  is  revised 
to  read  as  follows: 

§  44.32     Initial  decision. 

(a)  Within  60  days  after  the  time 
allowed  for  the  filing  of  proposed 
findings  of  fact  and  conclusions  of  law. 
the  administrative  law  judge  shall  make 
and  serve  upon  each  party  the  decision, 
which  shall  become  final  upon  the  30th 
day  after  service  thereof,  unless  an 
appeal  is  filed  as  provided  in  J  44  33  jf 
this  part.  After  consultation  with  the 
parties,  the  specified  time  for  the 
Administrative  Law  Judge's  decision 
may  be  expedited  or  extended.  The 


decision  of  the  administrative  law  judge 

shall  include; 

(1)  A  statement  of  findings  of  fact  and 
conclusions  of  law.  with  reasons 
therefor,  upon  each  material  issue  of 
fact,  law.  or  discretion  presented  on  the 
record;  and 

(2)  The  appropriate  rule,  order.  relu>f 
or  denial  thereof 

*        •        •        •        • 

11.  Section  44.34  is  revised  to  read  as 
follows; 

§  44.34    Transmittal  of  record. 

If  an  appeal  is  filed,  the 
administrative  law  judge  shall,  as  soon 
thereafter  as  is  practicable,  transmit  the 
record  of  the  proceeding  to  the  Secretary 
for  review.  The  record  shall  include;  the 
petition:  the  results  of  the  investigation: 
any  MSHA  staff  recommendation;  any 
request  for  hearing  thereon;  motions  and 
requests  filed  in  written  form;  rulings 
thereon;  the  transcript  of  testimony 
taken  at  the  hearing,  together  with 
exhibits  admitted  in  evidence:  any 
documents  or  papers  filed  in  connection 
with  prehearing  conferences;  such 
proposed  findings  of  fact,  conclusions  of 
law.  rules  or  orders,  and  supporting 
reasons,  as  may  have  been  filed;  and  the 
administrative  law  judge's  decision. 

12.  Section  44.35  is  revised  to  read  as 

f'.)llows: 

§  44.35    Decision  of  tine  Secretary. 

Appeals  from  a  decision  rendered 
pursuant  to  §  44.32  ol  this  part  shall  b't 
decided  by  the  Secretary  as  promptly  as 
practicable  after  the  time  for  filing 
responding  statements  under  §  44.33  of 
this  part.  The  Secretary's  decision  shall 
be  based  upon  consideration  of  the 
entire  record  of  the  proceedings 
transmitted,  together  with  the 
statements  submitted  by  the  parties.  The 
decision  may  affirm,  modify,  or  set 
aside,  in  whole  or  part,  the  findings, 
conclusions,  and  rule  or  order  contained 
m  the  decision  of  the  presiding 
administrative  law  judge  and  shall 
include  a  statement  of  reasons  for  the 
action  taken.  The  Secretary  may  also 
remand  the  petition  to  the 
administrative  law  judge  for  additional 
legal  or  factual  determinations.  Any 
party  may  request  that  the  time  for  the 
Secretary's  decision  be  expedited.  Such 
requests  shall  be  granted  in  the 
discretion  of  the  Secretary. 

§44.50    [Removed] 

13.  Section  44.50  is  removed. 

(FR  Doc.  89-10771  Filed  5-4-89;  BIS  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart36  | 

I  Docket  No.  25206;  Notice  No.  87-2] 

Noise  and  Emission  Standards  for 
Aircraft  Powered  by  Advanced 
Turboprop  (Propfan)  Engines 

agency:  Fuiieral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  deci.slon. 

SUMMARY:  This  notice  announces  the 

decision  of  the  F.AA.  after  consideration 
of  the  public  comments  submitted  to  the 
F.AA  in  response  to  its  Advanced  .Notice 

of  Proposed  Ralemalving  (ANPRS!)  N  ) 
B7-2.  to  discontinue  that  rulemakms. 
The  ANPRM  soufiht  public  comrr-'.ents  on 
the  nep'i  fur  modifications  to  current 
noise  and  emission  standards  as  thf'y 
apply  to  the  emerging  generation  of 
advanced  turboprop  ipropfan)  eng..nc.' 
and  the  aircraft  powered  by  them.  At 
this  time  further  rulem.ikins  action  is 
inappropriate  Before  the  F.AA  can 
determine  whether  apy  additional 
standards  and  regulations  are  necessarj 
to  govern  the  noise  characteristics  of  lh( 
advanced  turboprop  (propfan)  engines, 
the  agency  must  first  conduct  the 
analysis  required  by  section  611fblf21 
and  (dl  of  the  Federal  Aviation  Act  of 
1958  (49  use.  U31)  (The  Act).  That 
analysis,  also  referred  to  as  a  Noise 
Control  Act  finding,  must  be  conducted 
before  the  F.AA  may  issue  an  original 
type  certificate  under  section  6031  a!  of 
the  .Act  for  any  aircraft  for  which 
substan'iii  noise  abatement  can  be 
achieved  by  prescribing  standards   in 
conducting  the  Noise  Control  Act 
analysis,  the  FAA  mus'  consider  a 
number  of  economic  and  technological 
f.ictors  in  addition  to  studying  the  noise 
ch.iracteristics  of  this  technology.  Only 
after  this  analysis  has  been  performed 
will  the  FA.A  be  able  to  determine 
whether  additional  noise  standards  are 
necessary  or  appropriate. 

In  order  to  perfo-m  this  analysis  in  a 
trnely  manner,  the  F,-\.-\  will  seek  to 
en'er  into  a  joint  research  effort  with  the 
.National  Aeronautics  and  Space 
Administration  (N.AS.A)  and  industry. 


The  results  of  this  research  would  be 
made  available  for  public  comment.  The 
interested  public  is  also  invited  to 
comment  on  the  study  of  en  rout'>  noise 
as  well  as  the  other  factors  the  agency 
must  consider  in  determining  whether 
any  rule  should  be  promulgated.  A  new 
docket  will  be  opened  for  that  purpose. 
Further,  the  FAA  has  determined  that 
the  current  EPA  emissions  standards, 
and  the  FAA  rules  governing  their 
application,  are  adequate  for  application 
to  propfan-powered  aircraft. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Richard  N.  Tedrick  (AEE-3),  Office 
of  Environment,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
Telephone.  (202)  267-3577. 

SUPPLEMENTARY  INFORMATION: 

Rej^ulatory  Background 

Since  its  adoption  in  1969  [34  FR 
183&4,  Nov.  18, 1969),  Part  36  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
ere  Part  36)  has  contained  noise  level 
standards  for  the  type  certification  of 
large  transport  category  airplanes  and 
turbojet-powered  airplanes  regardless  of 
category.  FAR,  Part  36,  contains  the  test 
conditions  and  methods  for 
demonstrating  compliance.  It  also 
contains  the  noise  level  limits  for 
takeoff,  approach,  and  sideline  noise 
measurements.  Limited  "tradeoffs"  are 
allowed  where  the  exceedances  at  one 
or  two  measuring  points  are  matched  by 
reductions  of  the  others. 

The  FAR,  Part  36,  noise  standards 
were  designed  to  encourage  application 
of  the  noise  reduction  technology  that  is 
most  effective  for  operations  that  occur 
at  airports,  i.e.,  takeoffs  and  landings. 
The  FAA  decided  to  consider  whether 
Federal  action  is  needed  to  set  en  route 
noise  standards  for  aircraft. 

With  respect  to  aircraft  engine 
emissions,  section  232  of  the  Clean  Air 
Act  Amendments  of  1970,  Pub.  L.  91-604, 
assigns  the  FAA  the  duty  to  issue 
regulations  that  ensure  compliance  with 
all  aircraft  emissions  standards 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  under  section 
231  of  the  Act.  Those  standards  are 
prescribed  in  40  CFR  Part  87,  originally 
issued  on  July  8, 1973.  Accordingly,  on 
December  26, 1973,  the  FAA  issued 


Special  Federal  Aviation  Regulation 
(SFAR)  27  to  ensure  compliance  with 
those  standards.  On  December  8.  1983. 
the  FAA  amended  SFAR  27  to 
incorporate  later  EPA  revisions  to  40 
CFR  Part  87  which  included  separate 
standards  for  turboprop  engines  and 
turbojet  and  turbofan  engines. 

Because  the  new  generation  of 
propfan  engines  incorporates 
characteristics  of  both  turboprop  and 
turbofan  engines,  on  March  13.  1987,  the 
VA.\  published  an  .Advance  Notice  of 
Proposed  Rulemaking  No,  87-2  (52  FR 
8050),  which  provided  for  a  120-day 
comment  period  closing  on  June  11.  1987. 
At  the  request  of  the  Aerospace 
Industries  Association  of  America.  Inc., 
the  FAA  amended  its  earlier  notice  and 
extended  the  comment  period  to 
October  1,  1987, 

In  preparing  this  notice,  the  FAA  fully 
considered  all  comments  submitted  to 
Docket  No.  25206.  For  the  reasons  stated 
below,  this  rulemaking  docket  is  hereby 
terminated. 

Review  of  Comments 

A  number  of  interested  persons 

commented  and  provided  information 
on  the  need,  if  any.  for  setting  en  route 
noise  levels,  on  the  appropriateness  of 
setting  certification  noise  level 
standards  on  propfan-powered  airplanes 
at  this  time  and  on  the  classification  of 
propfan  engines  for  purposes  of 
determining  applicable  enforcement  of 
emission  standards. 

Of  the  26  comments  received,  there 
was  a  wide  difference  of  opinion.  Many 
opposed  any  rulemaking.  Others 
questioned  whether  existing  data  show 
a  need  for  rulemaking.  Still  others 
supported  the  setting  of  a  standard.  As  a 
result  of  the  issues  raised  by  many  of 
the  commenters  and  further 
consideration  of  the  issues  and 
consultation  with  both  national  and 
international  experts,  the  FAA  has 
determined  that  the  most  appropriate 
course  of  action  is  for  the  FAA  to 
conduct  the  analysis  required  by  the 
Noise  Control  Act  of  1972,  which 
amended  the  Federal  Aviation  Act  of 
1958.  The  program  outlined  below  is 
intended  to  obtain  and  consider 
additional  information  to  expedite  the 
FA-A's  .Noise  Control  Act  finding. 


A  significant  numlier  of  the 
commenters  addressed  the  em'ssions 
issue.  The  majority  of  those  commenters 
stated  that  the  existing  standards,  with 
some  minor  revisions,  are  entirely 
adequate  and  that  no  new  standards  are 
required.  These  commenters,  including 
Ae  Aerospace  industries  Association  of 
America,  Inc.,  recommended  that  the 
emissions  standards  for  turbojet  and 
turbofan  engines  be  applicable  to  the 
propfan  engines  currently  under 
development.  With  two  prototype 
engines  in  developm.ent.  and  standards 
for  aircraft  and  aircraft  engine  emissions 
already  established,  the  FA.A  agrees 
that  the  sam.e  or  equivalent  standards  as 
those  applied  to  turbojet  and  turbofan 
engines  should  be  applied  to  these 
propfans.  Thus,  the  FAA  has  determined 
not  to  pursue  any  additional  standards. 

Decision 

Noise 

At  this  time  it  appears  that  the  FAA 
will  certificate  aircraft  using  advanced 
turboprop  engines  by  means  of  a  new,  or 
original  type  certificate.  Although  the 
law  is  silent  concerning  when  a  new, 
rather  than  amended  certificate  is 
required,  it  is  the  F.AA's  view  that  the 
Noise  Control  Act  was  intended  to 
address  technological  changes  which 
significantly  affect  aircraft  noise 
characteristics.  Based  on  the  studies, 
testing,  and  comments  in  response  to  the 
ANPRM,  it  is  the  F.\A's  view  that  the 
different  noise  characteristics  of  propfan 
engines  may  well  trigger  the  statutory 
requirement  to  make  a  Noise  Control 
Act  finding. 

Section  611(b)(2)  of  the  Federal 
.Aviation  Act  of  1958,  as  amended, 
provides: 

The  FAA  shull  net  issue  an  original  type 
certificate  under  section  603(a)  of  this  Act  for 
any  aircraft  for  which  substantial  noise 
abatement  can  be  achieved  by  prescribing 
standards  and  regulations  in  accordance  with 
this  section,  unless  he  shall  have  prescribed 
standards  and  regulations  in  accordance  with 
this  spction  which  apply  to  such  aircraft  and 
which  protect  the  public  from  aircraft  noise 
and  sonic  boom,  consistent  with  the 
considerations  listed  in  subsection  (d). 

Among  the  considerations  listed  in 
subsection  (d)  is  paragraph  (4).  which 
states: 

(C)onsider  whether  any  proposed  standard 
or  regulation  is  economically  reasonable, 
technologically  practicable,  and  app.'-opriate 
for  the  particular  type  of  aircraft,  aircraft 
engine,  appliance,  or  certifictile  !o  which  it 
will  appiy(.) 

In  order  for  the  FAA  to  conduct  the 
inquiry  required  under  section  611(b)(2), 
and  specifically  to  consider  the  factors 
listed  in  subsection  (d).  the  FAA  has 


decided  that  additional  information 
must  be  developed.  Therefore,  the  FAA 
will  seek  to  enter  into  an  accelerated 
joint  research  effort  with  NASA  and 
industry.  This  program  would  build  on 
cooperative  projects  already  completed 
or  underway.  Work  would  fall  into  four 
general  areas: 

— Atmospheric  Propagation.  Substantial 
information  was  developed  in  an 
earlier  joint  NASA/FAA/Air  Force 
test  program  on  the  propagation  of 
noise  from  high  altitudes.  Additional 
tests  are  planned  with  NASA  during 
the  spring  of  1989  to  obtain  data  for 
other  atmospheric  conditions  and 
further  quantify  the  wind  and  thermal 
effects  on  propagation. 
— Human  Response.  NASA's  Langley 
Research  Center  will  conduct 
controlled  studies  to  better  quantify 
human  response  to  noise  from  high 
altitude  sources.  These  studies  will 
measure  relationships  between 
detection  and  annoyance  for  such 
sounds.  The  effects  of  background 
noise  ratio  and  attenuation  through 
residential  structures  will  be  included. 
— Community  Response.  A  symposium 
will  be  sponsored  on  the  measurement 
and  prediction  of  community  response 
to  noise  from  high  altitude  sources. 
— Economic  Reasonableness  and 

Technological  Practicability.  Industry 
will  be  requested  to  develop  noise/ 
cost  relationships  for  each  major 
commercial  family  of  propfan- 
powered  airplanes.  Specific 
information  will  be  developed  on  the 
cost  and  other  impacts  of  applying 
noise  reduction  to  various  airplane/ 
engine  combinations. 
The  results  of  this  research,  in 
addition  to  the  comments  previously 
received  in  response  to  the  ANPRM,  will 
be  used  by  the  FAA  to  perform  the  noise 
analysis  required  by  section  611  prior  to 
certification.  The  FAA  will  make  the 
results  of  this  research  available  to  the 
public.  Persons  having  information 
pertinent  to  these  points  of  inquiry  are 
encouraged  to  provide  it  to  FAA.  Also, 
persons  wishing  to  comment  on  the 
scope  of  inquiry  are  invited  to  do  so. 
The  FAA  will  establish  a  new  docket  for 
this  purpose. 

Only  if  the  research  indicates  that 
substantial  noise  abatement  can  be 
achieved  by  prescribing  additional 
standards  would  additional  standards 
be  considered.  In  determining  whether 
to  establish  any  standard,  the  FAA  must 
consider  the  factors  enumerated  in 
section  611(d). 

In  determining  the  economic 
reasonableness  of  any  standards  or 
regulation  governing  the  noise 
characteristics  of  aircraft  using  propfan 


engines,  the  agency  will  take  into 
consideration  not  only  the  cost  to 
industry  in  complying  with  any  such 
standards,  but  the  economic  benefits, 
such  as  fuel  efficiencies,  that  such  new 
technology  promises. 

Further,  in  determining  whether  any 
en  route  noise  standard  is  appropriate, 
the  FAA  will  evaluate  whatever  noise 
reduction  at  take-off  and  landing  points 
may  be  achieved  by  this  new 
technology.  The  FAA  believes  it  is 
consistent  with  section  611  of  the  Act 
and  with  extant  Part  36  standards  to 
give  substantial  weight  to  such 
reductions  in  noise  at  points  that  have 
traditionally  been  of  greatest  concern  to 
the  public. 

Finally,  in  determining  both  the 
economic  reasonableness  and  the 
appropriateness  of  any  additional  noise 
standard  applicable  to  propfan 
technology,  the  FAA  will  consider 
whether  such  a  standard  may  be  met  by 
existing  or  future  technology  in  the 
absence  of  further  agency  regulation.  In 
response  to  the  ANPRM,  some 
commenters  noted  that  the  industry  will 
produce  propfan  engines  that  will  not 
exceed  current  Part  36  standards. 

Emissions 

Because  propfan  engines  are  intended 
to  succeed  or  replace  existing  turbojet  or 
turbofan  engines,  for  which  engine 
emissions  standards  are  already 
established,  the  FAA  has  determined 
that  the  same  or  equivalent  standards 
should  be  applied  to  those  engines.  All 
manufacturers  of  propfan  engines, 
shrouded  or  unshrouded,  should, 
therefore,  be  prepared  to  meet  the  same, 
or  equivalent  emissions  standards  as 
those  applied  to  turbojet  and  turbofan 
engines. 

In  the  event  of  unique  or  unusual 
designs,  petitions  for  limited  exemptions 
will  be  considered  if  the  existing 
standards  prove  unduly  burdensome  or 
inequitable.  The  FAA,  however,  has  r^ 
authority  to  revise  or  amend  the  Part  67 
standards. 

in  applying  the  current  standards,  the 
FAA  finds  that  neither  the  physical 
appearance  nor  the  component 
description  is  sufficient  to  determine  the 
appropriate  generic  type  certification 
standards.  Further,  SFAR  27  applies  not 
only  to  certification,  but  also  to 
installation  and  operation  of  the  aircraft 
and  aircraft  engine.  The  application, 
type  certification  requested,  installation, 
and  method  of  operation  are  all 
important  criteria  in  determining  the 
applicable  aircraft  and  aircraft  engine 
emissions  standards.  No  single  criterion 
will  be  used  to  determine  the 
applicability  of  the  aircraft  and  aircroft 
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DEPARTMENT  OF  EDUCATION 

Peil  Grant  Program;  Deadline  Datea  for 
Receipt  of  Appticationa,  Reporta,  and 
Otfier  Oocumenta  for  the  1998-99 
Award  Year 

aoency:  Department  of  Education. 
action:  Notice. 

summary:  The  Secretary'  announces  the 
deadline  dates  for  the  receipt  of 
documents  from  persons  applying  for 
Tinancial  essistarce  under  and  from 
institutions  participating  in.  the  Pel! 
Grant  Program  during  the  1988-89  award 
year 

tUPPLEMHNTARY  INFORMATION:  The  Pell 
Grant  Program  provides  grants  to 
students  attending  eligible  institutions  of 
higher  education  to  help  them  pay  for 
their  educational  costs.  Authority  for  the 
Pell  Grant  Program  is  contained  in 
sections  411  through  411F  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA)  20  U.S.C.  1070a  through  1070a-6. 
The  regulations  for  the  Pell  Grant 
Program  are  codified  in  34  CFR  Part  690 
and  34  CFR  Part  668. 

I.  Applications  for  Determinatioii  of 
Expected  Family  ConthbutioD — Table  I 

As  a  requirement  for  receivmg  a  Pell 
Grant,  each  applicant  is  responsible  for 
submitting  to  an  institution  of  higher 
education,  a  valid  Student  Aid  Report 
(BAR)  that  states  the  amount  of  the 
student's  expected  family  contribution 
(referred  to  on  the  SAR  as  the  "SAI" 
(student  aid  index))  and  the  information 
used  in  calculating  that  amount. 
Therefore,  each  applicant  must  first 
submit  to  an  agency  listed  in  Table  I  of 
this  notice  his  or  her  application  for 
determining  the  expected  family 
contribution.  That  application — 
hereafter  referred  to  in  this  notice  as  an 
original  application — must  be  submitted 
on  one  of  the  forms  shown  in  Table  1 
and  be  received  by  the  designated 
agency  at  the  agency's  address  shown  m 
Table  1. 

Applications  of  Students  Receiving  o 
"Dependency  Overr.de" 

If  the  Financial  aid  administrator  at 
the  institution  an  applicant  is  attending 
determines  that  the  applicant  qualifies 
as  an  independent  student  under  section 
41lFil21(B)(vii)  of  the  HEA  or  that  he  or 
she  qualifies  as  a  dependent  student 
under  section  4nF(12)(C)  of  the  HE-^, 
the  applicrint  must  subm.it  a  "correction 
application"  to  one  of  the  agencies  listed 
in  Table  I  !f  the  applicant  has  submitted 
an  onginril  application,  the  deadline 
date  for  the  submis,sion  of  the  correction 
application  is  July  31,  1989. 


It  should  be  noted  that  an  application 
sent  to  the  Federal  Student  Aid 
Programs  must  be  received  at  the  U.S. 
Postal  facility  indicdted  in  the  table. 
Individuals  at  the  Iowa  City  application 
processing  center  are  not  authorized  to 
personally  accept  hand  delivered 
documents  (Approved  by  the  Office  of 
Management  and  Budg*"'  under  0MB 
Control  .Number  .Aipphcation;  1840-0110) 

Table  ;  -Submission  or  ^ppliCathdn  Fo»»m8  fob 
Off  RMiNiNG  E»P€CTtD  Family  Contbibution 


Typ#  0^  Hji'Ti 


AOfms  'or  wbnmaun 


tlerl  Ktl  jAf  SA) 

Soanisr  AppHcatior  >«  f«K)- 
•rai  STuoerrt  A<i 

Fimity    FTiarxaai    SUWmont 
(FFS). 

f«TJ«i«l  Ao  Form  |FAFl 


Pscx-nvlviiM  M.gn«»  Eauc»- 
iKr  AsaMUnc*  Ag«ncv 
IPVIEAA) 

Studnol    Aid    Aoo*«:jlTJ.jf^    *<x 

Camom*  SaaC 

illipon  Stata  S'JoatW^} 
Corrmnmcf^  Ac(»canon  lor 
Fa(Mr«  and  Stala  Stwtanl 
A«J  (AFSSA)  (34  CFR 
88C  V). 


t^wjeral     S'uOeoi     Ak)     Pio- 

grmma.     "  0      Bon     4180, 

lowa  City   Kwa  U244. 
Fsderal     ^iiuoaru     Aid    PiT>- 

giaim.     PC     Bo    4182. 

kxM  CHy.  Iowa  i22** 
ACT.    Studani   Financial   Aid 

Samcaa.  PC    Boa   1000. 

tomia  cay.  Iowa  522«3 
Cott«ga  Sctiolarilap  Sarvica. 

.,N  6300.   PnrcalDn.  Htm 

jarmy  OeS4^   o>  Coiaga 

Scho4arahip    Saraca.    Baa 

24670   Oakivid.  CaWoma 

94623 
Oarmsyivana   Higfiar  Eduo- 

itor     Aaaiatanoa     Aganqi. 

PC   Bo>  3*57.  HamabuvB. 

Pwviayiva'M  17106. 
CoiMga  SctKMraMp  Sanioa, 

Bo>  24620    Oaiiiand.  Ca». 

torma  946?3 
ilkryM      Stata      ScfKMnOo 

CommiMior       PO       Bea 

;274S.   JacttsonoMa,  F«oi*- 

da  32201 


II.  Other  Documents— Table  II 

Once  an  applicant  has  filed  his  or  her 
original  application,  additional 
information  may  be  necessary.  In  some 
cases  the  agency  receiving  the  original 
application  may  request  the  information. 
In  other  cases,  the  applicant  is 
responsible  for  initiating  a  request  that 
additional  or  alternative  information  be 
considered 

The  type  of  information  and  the  forms 
to  be  used  to  report  that  information  are 
listed  in  Table  11  of  this  notice.  Each 
category  designates  an  address  to  which 
the  specified  mformation  or  request 
must  be  sent,  and  the  duadlw.e  date  by 
which  that  information  or  request  must 
be  received  at  that  address.  However, 
the  applicant  must  submit  to  the  Federal 
Student  Aid  Programs,  any  i  hanges  that 
he  or  she  wants  to  be  reflected  o  his  or 
her  S.^R  The  following  explains  each 
CHtpgory 

Correction  Application 

In  addition  to  being  used  when  an 
applicant  receives  a  "dependency 
r)vernde '.  the  Secretary  will  send  a 
corTprtn.)n  application  to  an  applicant  if 
the  applicant  3  ongiral  application 
lacked  sufficient  information  to  be 
processed.  The  applicant  must  include 
on  the  correc'jon  .ipplication  all  the 


information  necessary  to  process  that 
application. 

If  an  applicant  has  misreported  his  or 
her  dependency  status,  or  if  that  status 
has  changed  after  the  applicant 
submitted  an  original  application  for 
reasons  other  than  a  change  in  marital 
status,  the  applicant  must  submit  a 
correction  application  with  the  correct 
dependency  status. 

A  correction  application  may  be 
obtained  from  a  financial  aid 
administrator,  an  Educational 
Opportunity  Center  counselor,  or  by 
writing  to  Federal  Student  Aid 
Programs,  P.O.  Box  84,  Washington,  DC 
20044.  The  correction  application  must 
be  returned  to  the  address  listed  in 
Table  n  and  received  at  that  address  no 
later  than  July  31, 1989,  unless  the 
correction  application  is  submitted  as  an 
original  application. 

Student  Aid  Report  (SAR) 

•  Correction/Verification  of 
Information  Requested  by  the 
Secretary — If  the  Secretary  returns  an 
SAR  to  an  applicant  for  correction  or 
verification  of  correct  information,  the 
applicant  must  correct  or  verify  the 
information  and  return  the  SAR  to  the 
appropriate  address  listed  in  Table  II. 
The  SAR  must  be  received  at  that 
address  no  later  than  July  31, 1989.  A 
student  attending  an  institution 
participating  in  the  Pell  Grant  Electronic 
Data  Exchange  must  submit  that  SAR, 
with  the  information  corrected  or 
verified,  to  the  institution  by  July  31, 
1969. 

•  Correction  of  Inaccurate 
Information — If  the  SAR  reflects 
information  that  was  inaccurate  when 
the  application  was  signed,  the 
apphcant  must  correct  that  information 
on  the  SAR  and  send  the  SAR  to  the 
address  listed  in  Table  II.  The  SAR  must 
be  received  no  later  than  July  31. 1989  A 
student  attending  an  institution 
participating  in  the  Pell  Grant  Electronic 
Data  EJtchange  must  submit  that  SAR. 
with  the  information  corrected,  to  the 
institution  by  July  31, 1989. 

•  Recomputation  of  Student  Aid 
Index — An  apphcant  may  request  on  the 
SAR  that  the  Secretary  recompute  his  or 
her  student  aid  index,  if — (1)  The 
student  believes  a  clerical  or  arithmetic 
error  has  occurred  or  (2)  the  student  or 
his  or  her  family  has  suffered  a  loss  of 
or  damage  to  assets  resulting  from  a 
natural  disaster  in  an  area  that  has  been 
declared  a  national  disaster  area  by  the 
President  of  the  United  States.  The 
applicant  must  send  the  SAR  to  the 
address  Hsted  in  Table  II.  The  SAR  must 
be  received  no  later  than  July  31, 1989.  A 
student  attending  an  institution 


participating  in  the  Pell  Grant  Electronic 
Data  Exchange  must  submit  a  request 
for  recomputation  to  the  institution  by 
July  31. 1989. 

•  Request  for  Duplicate  SAR — If  an 
applicant  wishes  to  receive  a  duplicate 
SAR,  the  applicant  may  write  to  one  of 
the  addresses  listed  in  Table  II,  or  call 
one  of  the  phone  numbers  listed  in 
Table  11.  A  written  request  must  be 
received  no  later  than  July  31, 1989.  All 
telephone  requests  must  also  be  made 
no  later  than  July  31. 1989.  It  should  be 
noted  that  a  written  request  sent  to  the 
Federal  Student  Aid  Programs  must  be 
received  at  the  U.S.  Postal  facility 
indicated  in  Table  IL  Individuals  at  the 
Iowa  City  application  processing  center 
are  not  authorized  to  personally  accept 
hand  deUvered  documents. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1640- 
0132) 

Table  II  —Deadline  Dates  fo«  Receipt  of  Otmeb 
Documents:  July  31, 1989 


Typa  ol  torm/Monnalion 

Addwaa  tor  iiiiwitor 

Correction   Appkcahon   (sub- 

aw^aw^  kanattcfeona  ontyr 

ApplKabon    «or    Federal 

Federal    StudaM    Aid 

Pro- 

StudeiM  Aid  Conedion 

grama.    PO.     Boi 

4183. 

Appicalion 

Iowa  CMy.  lA  52244 

Student      A«l      Report 

Fwlaral    Studam    Aat 

Pro- 

(SAR)  CoTTBCtioo/Ver^ 

graim,     PO     Bo« 

4152. 

hcabon  o*  Intormation 

kma  City.  lA  S2244. 

Requested      by      ttie 

Secretaiy:  request  lor 

venfication  at  correct. 

ed  intoonatjorv 

Correction  o»  Inaccurate 

Federal    Student    Ax) 

Pro- 

mformation       (except 

grwn*.     P  0      Box 

4152 

addras*       COfrection). 

kwa  City,  iA  52244 

reguest   lor  correction 

aH  meccurate  niorma 

t«Xl. 

Request    lor   Correction 

Federal    Student    KC 

P'l> 

oi  Address 

gramt     P  0     Box 

4184. 

ReccTputaHon  ol  Stu- 
dent Aid  Index  Re- 
quest tor  reconipula- 
Don  ol  a  student  aid 
ndei  oecause  o^  (i) 
C^lenca!  or  anttvnetic 
erors  or  (2)  loss  ot  or 
Oarmge  to  assets  m 
P'es*3entially-declared 
natortaj  disaster  area 

Reouest  lor  Ouplicale 
SAR  Request  ir  wm 
irv3     or     request     h> 


Iowa  Cty.  lA  522*4 
I  Federal  Student  Aid  Pro- 
i  grams,  PO  Box  *'S<. 
\      io«a  City.  lA  52244 


I 
^edefal     Su<ieni     Ak3     en> 
grams,     P  0      Box     4 1 M 
kma  Cdy.  lA  52244   (3191 


pnoie. 

337-3738  or  Federal   Stu- 

dent   Aid    Pfograms.    P  0 

Box   64.    ^ast*ng>or\.    DC 

20044.  (301)  984-4070 

(.14  CFR  690.14,  690.39,  690  48) 

Note:  Althovigh  the  Department  of 
Education's  application  processing  center 
will  accept  and  process  corrections  through 
July  31, 1989,  this  does  not  extend  the 
deadline  by  which  the  student  must  submit 
his  or  her  valid  SAR  to  the  institution's 
financial  aid  office.  If  the  student  does  not 
submit  a  valid  SAR  to  the  financial  aid  ofTice. 
showing  that  he  or  she  is  eligible,  by  his  or 
her  last  date  of  enrollment  or  June  30. 1989, 
whichever  is  earlier,  he  or  she  will  not  be 
eligible  for  a  Pell  Grant  payment. 


III.  Verification  Procedures  and 
Deadline  Dates 

The  information  provided  on  an 
application  and  included  on  an  SAR 
may  be  subject  to  verification.  In  th,ii 
case,  in  order  to  receive  a  Pe!l  Grant 
award  for  the  1988-89  award  year,  the 
applicant — and  his  or  her  parents,  if 
applicable — must  submit  the  necessary 
verification  documents  in  accordance 
with  the  following  procedures.  The 
documents  must  be  received  no  later 
than  the  deadline  dates  specified  below. 
These  dates  do  not  conflict  with  nor 
supersede  the  deadline  dates  specified 
in  Tables  I  and  n  of  this  notice. 

Verification  of  Information  on 
Application 

If  an  apphcant  is  selected  to  have  the 
information  on  his  or  her  application 
verified  imder  the  verification 
procediu^s  set  forth  in  Subpart  E  of  the 
Student  Assistance  General  Provisions 
he  or  she  must  submit  the  requested 
documents  as  specified  below.  The 
deadline  date  for  the  submission  of  the 
requested  documents  for  the  venfication 
process  is  the  earher  of:  GO  days  from 
the  applicant's  last  date  of  enrollment  in 
the  case  of  an  applicant  who  leaves 
school  because  of  graduation, 
completion  of  an  academic  term,  or 
withdrawal;  or  September  1, 1989.  A 
student  who  will  still  be  enrolled  in  a 
course  of  study  in  the  1988-89  award 
year  after  September  1, 1989,  must 
submit  the  requested  documents  by 
September  1, 1989. 

This  process  is  complete  when  the 
apphcant  has: 

(1)  Submitted  all  requested 
verification  dociunents  to  his  or  her 
institution; 

(!)  Made  all  necessary  corrections  on 
Part  2  of  the  SAR: 

(3]  Signed  ar.cj  submitted  the  corrected 
Part  2  of  the  SAR  to  the  Department  of 
Education's  processing  center  at  the 
address  indicated  on  the  back  of  Part  2 
of  the  S.'XR — the  same  address  indicated 
in  Table  II — by  the  deadline  date  Hsted 
in  Table  II.  and 

(41  Submitted  to  the  institution  the 
corrected /reprocessed  SAR  received 
from  the  Department  of  Education's 
processing  center,  (34  CVH  6f>8.60.) 

IV.  Institutional  Payment  Summary 
(IPS)— Table  III 

An  institution  participating  in  the  Pell 
Grant  Program  is  required  to  provide  the 
Secretar>'  with  an  Institutional  Piiyment 
Summary'  (IPS)  and  Part  3  of  the  SARs 
(Payment  Documents)  for  aW  .students 
receiving  awards  by  the  closing  dates 
established  in  Table  III.  This  material 
should  be  sent  to  the  following  address. 


in  the  manner  described  Ix  inw   Pell 
Gra.'^t  P^osjram,  fD  Unx  •4<X). 
'Mfrr;ficli.l  V"irg;nia  ?..'.'il>>  'MXt. 

•  F.arh  iri<it:t',ii)(!"^  nusi  f.,ibmit  an  IPS 
v^  ith  Stuut.'it.  Paymer.t  Du.jaments 
refleoting  the  information  contained  on 
Part  3  of  the  SAR 

•  An  insiit,;!;    I  may  submit  an  IPS 
w  ithout  a  batch  of  Payment  Dociunents 
only  under  one  of  these  ciromistances: 

(1)  The  institution  has  no  Pell 
recipients,  or 

(2)  Hie  institution  has  no  new  Pell 
recipients  or  payment  data  changes  to 
submit  vrithin  a  given  reporting  period 
for  previously  reported  students. 

An  institution  must  submit  a  signed, 
accurate  Institutional  Payment 
Summary.  Photocopies  of  the  IPS  may 
be  submitted  provided  that  each  copy 
contains  the  original  handwritten 
signature  of  the  institubonal 
administrator  officially  responsible  for 
the  accuracy  and  completeness  of  the 
11^  Although  an  institution  may  make  a 
submission  as  often  as  necessary  during 
each  of  the  required  reporting  periods 
shown  in  Table  III,  it  must  make  at  least 
one  submission  within  each  of  those 
penoas,  even  if  it  submits  only  an  IPS 
under  the  conditions  noted  above. 
Si.bnnssions  must  be  made  no  later  than 
the  closing  date  for  each  reporting 
period  noted  in  Table  111. 

An  institution  participating  in  the  Pell 
Grant  Program  must  either 

(1)  Submit  the  documents  or  data 
tapes  to  the  above  address  in  the 
manner  described  above;  or 

(2)  Provide  to  the  Pell  Grant 
Disbursement  System  a  properly 
certified  and  acceptable  electronic 
payment  data  submission  via  the  Pell 
Grant  Electronic  Data  Exchange.  This 
submission  must  be  made  at  least  once 
during  each  of  the  stated  periods. 

Table  ill.— Reporting  Dates  f<3«  Receipt  ot 
Institutional  Payment  Summary  (IPS)  tXxxiMorrs 


OoamgdaM 

Ir^litutions  axfi  a  1987-88  PeH  Grani  Au- 

•Kinration  ot  $750,000  or  mora: 

Ja»y  1,  1968  ITiru  Oct  IS,  1988 

Oct  IS.  1968 

Cd  16,  1968  »yu  Dec  15,  1988 

Oac  15.  1988 

0«:  16.  1968  Vvu  Fab  15,1988 

Feb  IS.  isa* 

Feb  16,  19e9ttiru  A|V  15,  1969 

Apr  15.  1988 

Apr   16.  1969  t»«u  June  IS,  1969      ,. 

Jww  IS.  1980 

June  16,  1969  thru  Aufr  15.  1969   - 

Aug  IS.  1988 

mstiUiHons  wOi  a  1987-88  Pei  Gram  «W- 

tnonzation  under  $750,000^ 

Juty  1,  1968  thru  Dae  15,  1988.      .. . 

Oac  15.  1888 

Dec  16.  1968  l»«i  Apr   15.  1966 

Apr   IS.  1988 

Apr   16.  1969  Biru  Au»  15.  1969...- 

Aug  15.  1988 

(34  CFR  690.83) 

(Approved  by  the  Office  of  Management  and 

Budget  under  OMB  Control  Numl^er  IPS  Fomi 

1840-0540) 

Failure  of  an  institution  to  comply 
with  these  requirements  may  result  in 
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the  initiation  of  a  proceeding  to  fine, 
suspend,  limit,  or  terminate  the 
institution  in  accordance  with  Subpart  G 


•  Adjustments  are  required  by  an 
official  of  the  Department  of  Education 
as  a  result  of  an  audit  conducted  under 

r^XTTi    OrV-t   DA 


through  college  and  university  financial 
aid  administrators.  Educational 
Opportunity  Center  counselors,  or  by 


Friday 

May  5,  1989 
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the  initiation  of  a  proceeding  to  fine. 
suspend,  limit,  or  terminate  the 
institution  in  accordance  with  Subpart  C 
of  the  Student  Assistance  General 
Provisions  regulations  in  34  CFR  Part 
668. 

V.  Submission  to  tlie  Secretary  of 
Student  Aid  Reports  by  Institiitions 

As  noted  above,  Table  III  requires  an 
institution  to  submit  at  least  one  IPS 
(and  SAR  Payment  Documents,  if 
applicable)  within  each  of  the  required 
reporting  periods.  However,  because  34 
CFR  690.83  requires  an  institution  to 
submit  1988-89  SAK  Payment 
Documents  to  the  Secretary  of 
Education  by  December  31,  1989,  an 
institution  with  additional  LPS's  and 
Payment  Documents  may  submit  then 
until  the  end  of  the  year. 

Institutions  will  not  be  perm;tted  to 
adjust  their  Pell  Grant  accounts  after 
December  31, 1989  for  award  year  1988- 
89  or  any  award  years  prior  to  198ft-89 
except  under  the  circumstances  listed 
below.  This  deadline  has  been 
established  to  permit  an  orderly  ciossr.g 
of  accounts  from  previous  years. 

•  Adjustments  are  required  by  a 
program  review  of  the  institution's 
records  by  an  official  or  employee  of  the 
Department  of  Education. 


•  .Adjustments  are  required  by  an 

official  of  the  Department  of  Education 
as  a  result  of  an  audit  conducted  under 
the  requirements  of  34  CFR  690,84, 

•  The  institution  is  required  to  adjust 
d  student's  award  because  of  a  court 
order. 

•  The  institution  discovtTS  tha*  a 
s'iident  has  been  overpaid. 

•  Verification  cases  referred  to  the 
Department  where  the  student  has  only 
received  partial  payment  or  no  payment 
and  venfica'ion  cannot  be  completed  in 
time  to  meet  the  Deci^mber  31  deadline. 

Note- — rhis  nietiRS  that  dn  institution  will 
nu'  be  allowed  lo  dd)ust  its  accounts  for  any 

'.]^.l;^'rpay'T^en;  it   i;!»i.c>vers  after  Decembers'! 
un!t'ss  •■;»'  rase  nif-fs  one  or  more  of  the 
ccmiitions  dpscr'-ied  a'love  If  an  institution 
di,'»(;o\'ers  an  ;,in(i>'rpa>rr.ent.  ami  submits  to 
!.1e  Secrfdrv  1 988-89  Payment  Documents  or 
S.-\R  s  for  yoa-s  pnur  to  1988-89,  but  none  of 
•.hp  -,i-riims;dn(;f's  atjove  exists,  no 
adiiiS'Tnent  wiii  be  made;  that  is.  the 
i!i,9iit!jt;(in  v".  ii  n-)'  receive  additional  Pel! 
firMHt  funds  If  i!  appears  that  an  adjustment 
mus*  be  made  bt'cause  of  the  above 
c.-ri!"\stHnce8.  the  insn'ution  should  contact 
ai:  drtM  desk  repres-'c'rfti-.  p  a'  :2fl2]  732-3795, 

Application  Forn's  ai'id !:' formation 

Student  aid  application  forms, 
correction  application  forms,  and 
cpf-imation  hrocbures  may  be  obtained 


through  college  and  university  financial 
aid  administrators.  Educational 
Opportunity  Center  counselors,  or  by 
writing  to:  Federal  Student  Aid 
Programs.  P.O.  Box  84,  Washington.  DC 
20044. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Pell  Grant  Program 
regulations  in  34  CFR  Part  690  and  the 
Student  Assistance  General  Provisions 
regulations  in  34  CFR  Part  668. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Macias,  Program  Specialist. 
Policy  Section.  Pell  Grant  Branch. 
Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  Office  of 
Postsecondary  Education.  400  Maryland 
Avenue  SW.  (ROB-3,  Room  4318), 
Washington.  DC  20202.  Telephone  (202) 
732-^888. 

(20U.S.C.1070a) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.063,  Pell  Grant  Program) 

Dated;  April  24. 1989. 
]ame8  B.  Williams, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[PR  Doc.  89-10877  Filed  5-4-89:  8;45  am] 
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W>fr 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  2«0 


an  award  wo 
;e[y  The  ma;n 
ons;'i>T  in  ri"' 


jiJ  be  considered 
fdrtiir  the  Secretary 

•?rT^;n,nK  the 


program  after  assistance  under  (the  Act) 
is  no  longer  available."  In  §  280.20(g). 
the  Secretary'  has  implemented  this 


regiilations  clarify  that  the  additional 
points  are  added  to  the  applicant's 
standardized  score,  not  the  raw  score. 


conduct  of  programs  m  magnet  8cho(' 
and  salaries  for  certified  or  licensed 
eiementarj-  or  secondary'  school 


!;,e  grantee's  ability  to  carry  out  grant 
activities  during  the  grant  period— given 
the  date  of  the  award — without  carrj'ing 
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1930; 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  280 

Magnet  Schools  Assistance  Program 

AQENCY:  Dcpartn.ent  of  Education. 

ACTION:  Final  regiildtirns. 

SUMMARY:  The  Secretary-  amends  ihe 
regulations  governing  tne  Magnet 
Schools  Assistance  Program  (MS.AP). 
These  amendments  implemert  changes 
to  the  Magnet  Schools  Assistance  Act 
(Act)  (reauthorized  as  Tide  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965)  made  by  the  Augustus  F. 
Hawkins-Rober  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  (Pub.  L  100-297). 
Most  of  the  changes  implement 
additions  to  and  deletions  from  the 
statute.  Included  in  these  amendments 
are  new  selection  criteria  that  address 
greater  parental  decisionmaking  and 
involvement  and  die  applicant's 
capacity  to  continue  the  magnet  schools 
program  without  Federal  funds.  In 
addition,  special  consideration  is  given 
to  applicants  that  demonstrate  a 
collaborative  effort  with  institutions  of 
higher  education  and  community-based 
organi2ations. 

EFVECnvt  DATE  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Faderal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOn  FUKTHER  rNFORMATION  COMTACT: 
Annie  R.  Mack,  Magnet  Schools 
Assistance  Program,  400  Maryland 
Avenue,  SW.  (Room  2067,  FOB  »tj). 
Washington,  DC  20202-6440,  (202)  732- 
4358. 

tUPPUMENTARY  INFORMATION:  On 
November  14, 1988  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (53  FR  45874-76), 
Except  for  a  new  paragraph  added  to 
I  280.42,  described  below,  and  minor 
technical  revisions,  there  are  no 
differences  between  the  NPRM  and 
these  fmal  re^julations. 

Section  28042  implements  section 
3011(a)(2)  of  the  Act.  which  limi's  to  15 
percent  of  its  grant  the  amount  a  local 
educational  agency  (LEA)  may  carry 
over  from  one  budget  penod  to  the  next 
budget  period.  This  limitation  is  waived 
for  any  year  in  which  grants  are  not 
awarded  in  a  timely  manner.  Several 
commenters  requested  clarification  on 


when  an  award  would  be  considered 
untimely.  The  main  factor  the  Secretary 
will  consider  in  determining  the 
timeliness  of  an  award  is  whether — 
given  the  date  of  the  award — the  grantee 
will  be  able  to  carry  out  grant  activities 
without  carrying  over  more  than  15 
percent  of  its  grant  into  the  subsequent 
grant  period.  A  new  paragraph  (c)  is 
added  to  S  280.42  to  explain  these 
considerations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  m  the  NPRM,  21  parties 
submitted  comments  on  the  proposed 
regui-itions.  An  analysis  of  the 
com.ments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
N'PRM  follows.  Substantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 

Section  280.4(b):  Definitions 

Comment:  One  commenter  suggested 
that  the  Secretary  define  "community- 
based  organization"  to  correspond  to 
the  definition  in  the  job  Training 
Partnership  Act,  29  L'.S.C.  1503(5). 

Discussion:  Though  the  Secretary 
recognizes  that  it  is  helpful  to  applicants 
for  Federal  funds  to  use  terms 
consistently  in  different  Federal 
programs,  section  6301  of  Pub.  L  100-297 
requires  the  Secretary  to  use  the 
definition  of  "community-based 
organization  "  in  section  1471  of  Chapter 
1  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965. 

Changes:  None. 

Section  280.31ig):  Selection  Criterion  for 
Co:nmitmen!  and  Capacity 

Comments:  A  number  of  commenters 
recommended  changes  to  or  clarification 
of  this  selection  criterion.  One 
commenter  recommended  that  the 
section  be  changed  to  clarify  that  an 
LEA  is  expected  to  assume  only 
continuing  costs  of  its  magnet  schools 
program,  another  questioned  whether  an 
LEA  would  be  expected  to  provide  the 
same  level  of  support  for  the  program 
without  MSAP  funds.  Another 
commenter  stated  that  the  reference  in 
the  criterion  to  a  plan  for  gradual 
assumption  of  costs  exceeds  the  intrnt 
of  the  Act,  because  the  law  requires 
only  that  the  applicant  provide  a 
description  of  the  manner  in  which  it 
will  continue  the  magnet  schools 
program  Other  commenters 
recommended  that  the  reference  to 
gradual  assumption  of  costs  be  deleted. 

Discussion:  Section  3007  of  the  Act 
requires  an  applicant  to  certify  that  it 
will  'provide  a  description  of  the 
manner  in  which  the  local  educational 
agency  will  continue  the  magnet  schools 


program  after  assistance  under  (the  Act) 
is  no  longer  available."  In  §  280.20(g), 
the  Secretary  has  implemented  this 
provision  by  requiring  that  an  applicant 
provide  this  description  in  its 
application.  In  addition,  under 
§  280, 31(g),  the  Secretary  will  base  part 
of  the  evaluation  of  an  application  on 
this  description.  In  making  this 
assessment,  the  Secretary  will  look  for 
information  that  shows  the  applicant  s 
"commitment  to  the  magnet  schools 
program"  and  "plan  for  the  gradual 
assumption  of  program  costs,"  The 
regulation  should  not  be  interpreted  to 
mean  that  an  applicant  is  expected  to 
develop  an  itemized  plan  for  how  it  will 
assume  each  cost  of  operating  its 
magnet  schools  program.  The  applicant 
is  not  expected  to  prepare  a  revenue 
study  or  otherwise  locate  all  non-MS.'VP 
sources  of  funding  for  its  magnet  schools 
program.  One-time  costs  such  as  the 
acquisition  of  equipment  need  not  be 
discussed.  While  it  would  not  be 
appropriate  for  the  Secretary  to  estimate 
the  level  of  expenditure  required,  the 
Secretary  is  interested  in  information 
that  shows  that  the  apphcant  has 
considered  how  it  could  use  other 
resources  to  continue  supporting  a 
magnet  schools  program  and  that  it  is 
committed  to  continuing  the  program. 
The  Secretary  believes  that  the 
reference  to  a  plan  for  gradual 
assumption  of  program  costs  is 
consistent  with  the  statutory  language, 
since  it  would  not  be  possible  for  a  local 
educational  agency  to  "describe  the 
manner"  in  which  it  will  continue  the 
magnet  schools  program  without 
describing  how  it  will  pay  for  the 
program  when  it  no  longer  is  receiving 
MSAP  funds. 
Changes:  None. 

Section  280.33:  Distribution  of  Funds  in 
Kxcess  of  $75  Million 

Comments:  Several  comments  were 
received  concerning  how  the  Secretary 
proposes  to  distribute  magnet  schools 
funds  in  excess  of  $75  million.  Some 
commenters  recommended  that,  in 
distributing  funds  in  excess  of  $75 
million,  the  Secretary  give  an  absolute 
preference  to  LEAs  that  did  not  receive 
a  magnet  schools  grant  in  the  previous 
funding  cycle.  Other  commenters 
supported  the  point  system  proposed  in 
the  regulations  because  that  system 
would  give  preference  to  previously 
unfunded  LEAs  but  at  the  same  time 
ensure  that  the  quality  of  the 
applications  would  be  taken  into 
account.  Another  commenter 
recommended  that  the  additional  points 
be  increased  from  10  to  25,  while  other 
commenters  suggested  that  the 


regulations  clarify  that  the  additional 
points  are  added  to  the  applicant's 
standardized  score,  not  the  raw  score. 

Discussion:  The  statute  directs  tlie 
Secretary,  in  awarding  funds 
appropriated  in  excess  of  $75  million,  to 
give  priority  to  appUcants  that  did  not 
receive  a  magnet  schools  grant  in  the 
last  fiscal  year  of  the  previous  funding 
cycle.  However,  the  statute  does  not 
specify  how  much  weight  is  to  be  given 
to  these  applications.  The  Secretary 
determined  that  a  point  system  would 
best  implement  the  statutory  priority, 
reflect  the  legislative  history  of  this 
provision,  and  ensure  that  a  uniform 
standard  of  quality  and  need  would  be 
used  in  evaluating  all  applications. 

In  determining  the  number  of  points 
that  should  be  awarded  to  the 
previously  unfunded  applicants,  the 
Secretary  tested  several  different 
numbers  by  applying  the  proposed 
selection  system  to  the  rank-ordered  list 
of  fiscal  year  1987  applicants. 

Based  on  tlie  results  of  these  tests,  the 
Secretary  determined  that  awarding  10 
points  to  previously  unfunded 
applicants  yielded  the  most  equitable 
results,  by  ensuring  that  both  the  quaUty 
of  the  applications  and  the  previous 
funding  status  would  be  considered. 
Awarding  amounts  higher  than  10  points 
had  the  result  of  eliminating  all 
previously  funded  applicants,  even 
those  with  high-quality  applications, 
while  numbers  smaller  than  10  gave 
only  minimal  weight  to  previous  funding 
status. 

On  thp  issue  of  whether  the  additional 
10  points  should  be  applied  to  the 
applications'  raw  scores  or  standardized 
scores,  it  is  the  Department's  practice  in 
all  its  discretionary  programs  to  convert 
the  standardized  score  of  each 
iipplication  to  a  whole  num.ber  and  then 
to  add  any  priority  points  to  that 
number. 

Changes:  None. 

Section  280.40:  Continuation  of  Awards 

Comments:  Two  commenters  asked 
for  clarification  of  whether  activities 
and  schools  th'it  have  been  funded  in 
pievious  year";  continue  to  be  eligible  to 
receive  funding  if  competitively 
selected.  Th"  c^n'menters  noted  that 
Congress  added  the  word 
"continuati  n"  1o  the  section  of  the  Act 
that  describ  >  the  uses  of  magnet 
schools  fund?  However,  it  was  unclear 
to  the  comm enters  how  the  Department 
will  treat  c(  nt  nuation  activities. 

Discussion:  Continuation  activities 
are  allowable  provided  that  activities 
are  listed  in  section  3006  of  the  Act. 
Section  3006  permits  funds  to  be  used 
for  the  "acquisition  of  books,  materials, 
and  equipment  *  *  *  necessary  for  the 


conduct  of  programs  in  magnet  schools 
and  salaries  for  certified  or  licensed 
elementary  or  secondary  school 
teachers  "necessary  for  the  conduct  of 
programs  in  magriet  schools."  Thus, 
funds  may  be  used  for  ongoing 
operational  support  of  these  activities. 
In  addition,  Section  3006  permits  funds 
to  be  used  for  "planning  and 
promotional  activities  directly  related  to 
the  expansion,  continuation  or 
enhancement  of  academic  programs  and 
services  offered  at  magnet  schools 
*  *   *.'  Whether  a  "planning  and 
promotional  activity'  is  an  allowable 
continuation  activity  will  be  detemMned 
on  a  case-by-case  review  of  each 
grantee  8  project. 
Changes:  None, 

Section  280.41(a):  Limitation  on 

Planning  Costs 

Comment:  One  commenter  asked  that 
the  regulations  clarify  that  public 
relations  campaigns  do  not  fall  within 
the  10  percent  limitation  on  planning 
costs. 

Discus.': lor.:  This  section  of  the 
existing  regulaticns  was  not  revised  in 
the  NPRM  Nevertheless,  whether  a 
public  relations  campaign  is  a  planning 
activity  and  thereby  subject  to  the  10 
percent  limitation  would  be  determined 
on  6  case-by-case  review  of  an 
applicant's  project. 

Changes:  None. 

Section  280.42:  Limitation  on  Carry-over 

Funds 

Comments:  Section  280  42  contains 
the  statutory  limitation  of  15  percent  as 
the  amount  of  grant  funds  an  LEA  may 
carry  over  from  one  fi.sc&!  year  to  the 
next.  The  limnaticn  does  not  apply  in  a 
year  in  which  awards  are  not  made  in  a 
timely  manner.  Two  commenters 
requested  that  the  regulations  specify 
]v.^.t  M  as  the  date  by  which  awards 
will  be  considered  "timely." 

Discussion:  Under  section  3011(b)  of 
the  Act,  the  Secretary  is  directed,  "to  the 
extent  practicable,"  to  make  magnet 
schools  awards  by  )une  30.  Congress 
rerognized  a.s  does  the  Secretary,  that  a 
date  certain  r-tinnot  be  established  by 
which  time  all  awards  will  be  made. 
Moreover,  if  an  award  is  not  made  by 
June  30,  it  m.ay  still  be  made  in  a  timely 
manner,  i.e.,  in  time  for  a  grantee  to 
carry  out  its  magnet  schools  program 
successfully  during  the  next  school  year. 
The  Secretary  will  make  every  effort  to 
award  magnet  schools  grants  by  lune  30 
of  each  fiscal  year.  However,  in  a  year 
when  the  Secretary  is  unable  to  make  an 
award  by  June  30.  the  Secretary  will 
consider  on  a  case-by-case  basis 
whether  an  award  to  a  grantee  is  timely. 
The  main  factor  to  be  considered  will  be 


the  grantee's  ability  to  carry  out  grant 
activities  during  the  grant  period — given 
the  date  of  the  award — without  carrying 
over  more  than  15  percent  of  its  grant 
into  the  subsequent  grant  period. 

Changes:  The  Secretary  adds 
paragraph  (c)  to  9  280.42  to  explain  to 
grantees  what  will  be  considered  in 
determining  the  timeliness  of  an  award. 

Executive  Order  12606 

These  regulations  will  have  a  positive 
impact  on  the  family  and  are  consistent 
with  the  requirements  of  Executive 
Order  12606— The  Family.  The 
regulations  strengthen  the  authority  and 
participation  of  parents  in  the  education 
of  their  children.  For  example,  the 
regulations  specifically  require  that 
LEAs  will  carry  out  a  high  quality 
educational  program  that  will  encourage 
greater  parental  decisioiunaking  and 
involvement 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Executive  order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
dociunent  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

list  of  Subjects  in  34  CFR  Part  280 

Civil  rights.  Desegregation,  Education. 
Education  Department,  Elementary  and 
secondary  education.  Grant  programs- 
education,  Magnet  schools. 

Dated:  April  21. 1989. 
Lauro  F.  Cavazos. 

Secretory  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.165,  Magnet  Schools  AsBistance 
Program) 

The  Secretary  amends  Tile  34  of  the 
Code  of  Federal  Regulations  by 

amendinc  Pnrl  Jflfl  as  fnllnws 

PART  2S0-MAGNET  SCHOOLS 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 
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Authority:  20  U.SC  3021-3032,  anle«« 
otharwiM  noted. 

2.  Section  280.2  is  amended  by 
removiiig  paragraph  (a),  redesigr.ating 
paragraphs  fb)  and  (c)  as  paragraphs  (a' 
and  (b)  respectively,  and  revising  newly 
redesignated  paragraph  (b]  to  read  as 
follows: 

S  280.2    Who  Is  aOgibi*  to  appty  for  a 
grwTt? 

•  •  •  •  • 

(b)  The  LEA  adopted  and  is 
implementing  on  either  a  voluntary 
basis  or  as  required  under  TiUe  VI  of  ihe 
Civii  Rights  Act  of  1964 — or  will  adopt 
and  implement  if  assistance  is  made 
available  under  this  part — a  plan  that 
has  been  approved  by  the  Secretary  as 
adequate  under  Title  VI. 
(Authority:  20  U  S.C  3022)  |     _ 

S2S0.3    [Anwndad] 

3.  Section  280.3(a)  is  amended  by 
removing  "74  (Administration  of 
grants],"  adding,  after  "(Direct  grant 
programs). '  the  following:  "except  that 
i  75.253(c)  (relating  to  reducing  a 
subsequent  year's  award  by  the  amount 
remaining  available  from  the  grantee  s 
current  award]  does  not  apply  to  this 
program,"  removing  "78  (Education 
Appeal  Board),  and"  before  "79", 
removing  the  period  at  the  end  of  the 
paragraph,  and  adding  in  its  place, '.  80 
(Uniform  Administrative  Requirements 
for  State  and  Local  Governments),  and 
85  (Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants))." 

4.  Section  280.4(b)  is  amended  by 
adding  the  definitions  of  "Community- 
based  organization"  and  "bistitution  of 
higher  education  '  in  alphabetical  order 
to  read  as  follows: 

S  280.4    What  (]«flnltfons  apply  to  tMs 
program? 

•  ♦         •         *         •  I 

(b)  •  •  • 

"Community-based  organization 
means  a  private  nonprofit  organization 
that— 

(1)  Is  representative  of  a  community 
or  a  significant  segment  of  a  community 
and 

(2)  Provides  educational  or  related 
services  to  individuals  in  the 
community 

(Authority:  20  U  S.C  28m(3|J 

•  •  t  •  • 

"Institution  of  higher  education"  has 
the  same  meaning  as  in  section  12Cn(a) 
of  the  Higher  Education  Act  of  1965,  a.s 
implemented  in  34  CFR  5  600  4(a] 

(Authority:  20  U.S.C.  2891110JJ 


5  Section  280.10  is  amended  by 
removing  the  reference  "280.2(b)"  in 
paragraph  fcj  and  adding  in  its  place, 
'  2fl<J  2ffil"  and  by  revising  paragraph  (b) 


to  re^d  19 


f.-n,' 


§  280. 10    What  rypM  of  projacts  doaa  tha 
S«cr«tary  aaaitt? 

{bj  For  the  purposes  of  this  part,  an 
approved  desegregation  plan  is  a 
de8egregat:on  plan  described  m  §  280.2 

(al  or  (hi 

6  ,Se'.'ii';n  2.ftti  20  ;S  drrer.deij  by 
revisirig  paragraphs  (h|(l),  (b)(3),  (b)(4) 
ami  !,■  ii5;,  and  adding  new  paragraphs 
Ibjlft!  and  i'g!  and  adding  an  OKfB 

conti'ji  n-jm"i*ir  io  r^■.■.id  as  fol'jws: 

}  280.20    How  do««  one  appfy  for  a  grant? 

•  •  •  •  « 

(11  Will  use  funds  made  available 
under  this  part  for  the  pvirposes 
specified  m  Section  3003  of  the  Act: 

(3)  Will  not  engage  in  discnmination 
based  upon  race,  religion,  color,  national 
ongm,  sex,  or  handicap  in  the  hiring, 
promotion,  or  assignment  of  employees 
of  the  agency  or  other  personnel  for 
whom  the  agency  has  any 
administrative  responsibility; 

(4)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
ongm,  sex,  or  handicap  in  the 
mandatory  assignment  of  students  to 
schools  or  to  courses  of  mstruction 
withm  schools  of  the  agency  except  to 
carry  out  the  approved  desegregation 
plan: 

(5)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
ongm.  sex.  or  handicap  in  designing  or 
operating  extrarurncular  activities  for 
students:  and 

i6)  W'il!  carry  out  a  high  quality 
education  program  that  will  encourage 
greater  parental  decisionmaking  and 
inviTivement.. 
.  1*  •         «         * 

[g]  In  addition  to  including  the 
assurances  required  by  this  section,  an 
LFJ\  shall  describe  m  its  apphcation — 

(1)  How  assistance  made  available 
under  this  part  will  be  used  to  promote 
desegregation;  and 

[Z]  The  manner  m  which  the  LEA  will 
continue  the  magnet  schools  program 
after  assistance  under  this  program  is  no 
longer  available. 

!. Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1819-0516) 

7  Section  280.31  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(ai(2l!i:i).  removing  the  period  at  the  end 


of  paragraph  (a)(2)(iv)(D)  and  adding,  in 
its  place,  ";  and."  adding  paragraph 
(a)(2)(v).  revising  paragraphs  (b)(2)(iv] 
and  (c)(2)(iii)(B),  and  adding  paragraph 
(g)  to  read  as  follows: 

§  280.31    What  a««cctlon  crlterta  doea  tha 
Secratary  usa? 

•  *        *        «        • 

(a)*  •  • 

(2)  •  •  • 

(v)  How  assistance  made  availeble 
under  Oils  program  will  be  used  to 
promote  desegregation. 

(b)  •  •  • 

(2)  •  •  • 

(iv)  How  the  apphcant,  as  part  of  its 
nondiscriminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  religion,  color,  national 
origin,  sex,  age.  or  handicap. 

(c)*  •  • 

(2)  •   •   • 

(iii)*  •  • 

(B)  Carry  out  a  high  quahty 
educational  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement. 

•  *        »        •        • 

(g)  CowmJUnent  and  capacity.  [1]  The 
Secretary  reviews  each  apphcation  for 
information  that  shows  how  the 
applicant  will  continue  the  magnet 
schools  program  after  assistance  under 
this  part  is  no  longer  available. 

(2)  The  Secretary-  looks  for 
information  that  shows  the  applicant's — 

(i)  Commitment  to  the  magnet  schools 
program;  and 

(ii)  Plan  for  gradual  assumption  of 
program  costs.  (Approved  by  the  Office 
of  Management  and  Budget  under 
control  number  1810-0516) 

(Authority:  20  L'.S.C.  3021-3032) 

8.  Section  280.32  is  amended  by 
removing  "(b)  through  (e)"  from 
paragraph  (a)  and  adding,  in  its  place, 
"(b)  through  (f)",  removing  paragraphs 
(d)(1).  (d)(2).  and  (d)(3)  and  the 
designation  "(4)"  preceding  paragraph 
(d)(4).  and  by  adding  a  new  paragraph 
(f)  to  read  as  follows: 

9  280 J2    How  la  apacial  conaktaration 
givan  to  appMcanta? 
«        «         •         •         • 

(f)  Collaborative  efforts.  (5  points)  The 
Secretary  determines  the  degree  to 
which  the  program  or  project  for  which 
assistance  is  sought  involves  the 
collaborative  efforts  of  institutions  of 
higher  education,  community-based 
organizations,  the  appropriate  State 
educational  agency,  or  any  other  private 
organization.  (Approved  by  the  Office  of 


Management  and  Budget  under  control 
number  1810-0516) 

(Authonty:  20  U.SC.  3028(t)ii 

§  280.34    I  Radaaignatad  from  §  280.33  j 

9.  Section  280.33  is  redesignated  as 
5  280.34. 

10.  A  new  §  280,33  ;5  added  to  r<'dd  es 
follows: 

$  280.33    How  doaa  tha  Secratary  aalact 
appMcationa  for  new  granta  with  funda 
appropriated  In  axceaa  of  S75  million? 

(a)  In  selecting  among  applicants  for 
funds  appropriated  for  this  program  in 
excess  of  $75  million,  the  Secretary  first 
identifies  those  remaining  applicants 
that  did  not  receive  funds  under  this 
program  in  the  last  fiscal  year  of  the 
previous  funding  cycle. 

(b)  The  Secretary  then  awards  ten 
additional  points  to  each  applicant 
identified  under  paragraph  (a)  of  this 
section. 

(Authority:  20  U.S.C  3021(b)(1)) 


§280.40    [Amended] 

11  Section  280.40(a)  is  amended  by 
removing  the  words  "expansion  and" 
and  adding,  in  their  place  "expansion. 
continuation,  cr"- 

12.  A  new  section  280.4..  :;•  added  to 
read  as  follows 

§  280.42    What  is  the  limitation  on  the 
amount  of  a  grant  an  LEA  may  carry  over 
into  ttte  next  fiscal  year? 

(a)  An  VEA  may  not  car-y  «jvi-r  riio'e 
than  15  percent  of  its  grant  award  ;r,to  h 
subsequent  fiscal  year, 

(b)  The  Secretary  does  not  apply  th-.: 
limitation  m  paragraph  (a]  of  this 
section  to  an  award  under  the  Magnet 
Schools  Assistance  Program,  that  is  not 
made  m  a  tinieh'  manner. 

(cj  In  delerm.ming  whether  an  award 
was  made  in  a  timely  manner,  the 
Secretary  considers,  given  the  date  of 
the  award,  the  grantee's  ability  to  carry 
out  grant  activities  during  the  grant 
period  without  carrying  c\er  miTP  th.jr 
15  percent  of  its  grant  into  a  s.jhse(,;,i:'.'ii 
grant  period. 


(Authority:  20  U5.C.  3031(a)(2)) 
13.  Section  280.50  is  revised  to  read  as 

follows: 

5  26C  &u     May  8  State  reojce  iti«  amount  of 
a  Id  sjlver  sr  i_EA? 

.\o  biait  iiioy  reduce  the  amoimt  of 
State  aid  with  respect  to  the  provision  of 
free  public  education  or  the  amount  of 
assistance  received  under  Chapter  2  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  in 
any  school  district  of  any  local 
educational  agency  within  the  State 
because  of  assistance  made  or  to  be 
made  available  to  that  agency  under  this 
part. 

(Authoritj-:  20  U.S.C.  3030(c)) 

:;;  280,',  230.3.2804,280  lO,  ?80  ;-0  .80.30, 
280.34, 280.40,  and  28a41    (AmenOedJ 

.  4.  The  citations  of  authority 
following  each  section  in  this  part 
(except  for  the  citations  that  appear  at 
the  end  of  any  of  the  revised  sections 
cited  above)  are  revised  in  accordance 
with  the  foUoudng  chart- 


Section 


'CW  Crtation 


2801 

280.3 

280  4 

280  10 

280.20 

280,30 

280.34  (as  redesignated).. 

280  40 

28041 


20  U.S-C  4053 

20  use  4051-4062   .. 
20  use   4041-4062.... 

20  U  S  C,  4064 

20US,C,  4057 

20  use  4051-4062 „.. 

20  U  S  C  l22ie-3(a)C:).  4060(a).. 

20  use  4056 

20  U  S  e.  4059.  4060(b) 


New  Citation 


20  U.S.C.  3023 

20  U.S.C.  3021-3032 

20  U.S.C.  3021-3032 

20  U.S.C.  3024 

20  U.&C.  3027 

20  U.S.C.  3021-3032 

20  U.S.C.  3030(a} 

20  U.S.C.  3026 

20  U.S.C.  3029.  3030(t» 
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DEPAimiENT  OF  EDUCATION 

34  CFR  Part  81  ' 

Oenarai  Education  Provistons  Ad; 
EnforcaiTMnt 

AOINCY:  Department  of  Education. 
Acnow;  Final  regulations. 

tUMMAjry;  The  Secretary  of  Education 
(Secretary)  issues  regulations 
implementing  amendments  to  Part  E  of 
the  General  Education  Provisions  Act 
(GEPA)  made  by  Pub.  L  100-297. 
enacted  April  28. 1988.  The  fina] 
regulations  in  this  document  contain 
general  procedural  rules  for  proceedings 
before  the  Office  of  Administrative  Law 
Judges  (OALf)  authorized  by  the  GEPA 
amendments  and  specific  rules  for  OAIJ 
hearings  for  the  recovery  of  funds. 
imCTTVI  OATl:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education's 
contact  person. 

won  nmTMfR  iMfownATiOM  comtact 
Barry  W.  Stevens,  U.S.  Department  of 
Education,  Office  of  the  General 
Counsel.  400  Maryland  Avenue,  SW., 
Room  4091,  FOB-6.  Washington.  DC 
20202;  Telephone;  (202)  732-2730. 
tUPM-IMSNTAAY  INKMttfUTION:  On  Apnl 
28, 1988.  the  President  signed  into  law 
the  Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Pub.  L  100-297.  Section  3,501  of 
that  statute  comprehensively  amends 
Part  E  of  the  General  Education 
Provisions  Act  (GEPA),  which  relates  to 
the  enforcement  of  legal  requirements 
under  most  grant  programs  administered 
by  the  Secretary  of  Education.  On 
December  2, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM]  for  this  part  in  the 
Federal  Rej^ter  (53  FR  48866).  The 
proposed  regulations  in  that  document 
contained  standards  and  procedures 
relating  to  the  newly-authorized  Office 
of  Administrative  Law  Judges  (OALJ) 
and  hearings  for  the  recovery  of  funds 
conducted  by  the  OALJ.  These  proposed 
regulations  thus  implemented  the  core 
provisions  of  the  amended  statute. 

A  significant  number  of  technical, 
procedural,  and  clarifying  changes  in  the 
proposed  regulations  have  been  adopted 
in  response  to  pubhc  comment.  In 
addition,  the  proposed  regulations  have 
been  reorganized  into  two  subparts 


rather  than  four  for  easier  use.  Subpart 
A  contains  general  provisions  relating  to 
the  OALJ  and  any  proceeding  conducted 
by  the  OALJ,  Including  proceedings 
designated  by  the  Secretary  to  be 
conducted  by  that  office.  Subpart  B 
contains  the  specific  rules  that  apply  to 
OALJ  hearings  for  the  recovery  of  funds 
under  applicable  programs.  The 
regulations  have  been  renumbered 
accordingly.  The  regulations  in  Part  81 
do  not  apply  to  enforcement  proceedings 
for  programs  that  are  not  applicable 
programs  under  Pari  E  of  GEPA  or  to 
other  proceedings  outside  the 
jurisdiction  of  the  OALJ  even  if  an 
Administrative  Law  Judge  from  the 
OALJ  is  used  to  conduct  those 
proceedings 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment,  twelve  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  is  published  as  an  appendi.x  to 
these  final  regulations. 

Substantive  issues  are  discussed 
under  the  section  to  which  they  pertain. 
Technical  and  other  minor  changes — 
a.nd  suggested  changes  the  Secretary  is 
not  legally  authonzed  to  make  under  the 
applicable  statutory  authority — are 
generally  not  addressed 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Elxecutive  Order 
12291,  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  estabhshed  in  the 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
toHection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
IS  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


List  of  Subjects  b  34  CFR  Part  81 

Enforcement.  General  Education 
Provisions  Act 

Dated:  April  12. 1989. 
Lauro  F.  C«vazo«, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  Does  not  apply.) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  81  to  read  as  follows: 

PART  81-<3ENERAL  EDUCATION 
PROVISIONS  ACT— ENFORCEMENT 

Subpart  A— General  Provieions 

81.1  Purpose. 

81.2  Definitions. 

61 .3  Jurisdiction  of  the  Office  of 
Administrative  Law  Judges. 

81.4  Membership  and  assignment  to  cases 

81.5  Authority  and  responsibility  of  an 
Administrative  Law  Jud^e. 

81.6  Hearing  on  the  record. 

81.7  Non-party  participation. 

81.8  Representation. 

81.9  Location  of  proceedings. 

81.10  Ex  parte  communications. 

81. 11  Motions. 

81.12  Filing  requirements. 
8113  Mediation. 

81.14  Settlement  negotiations. 

81.15  Evidence. 

81.16  Discovery. 

81.17  Privileges. 

81.18  The  record. 

81.19  Costs  and  fees  of  parties. 

Subpart  B — Hearings  for  Recovery  of 
Funds 

81.20  Basis  for  recovery  of  funds. 

81.21  Measure  of  recovery. 

81.22  Proportionality. 

81.23  Mitigating  circumstances. 

81.24  Notice  of  disallowance  decision. 
B1.2S  Reduction  of  claims. 

81 .26  Compromise  of  claims  under  General 
Education  Provisions  Act 

81.27  Application  for  review  of  a 
disallowance  decision. 

81.28  Consideration  of  an  application  for 
review. 

81.29  Submission  of  evidence. 

81.30  Burden  of  proof. 

81.31  Initial  decision. 

81.32  Petition  for  review  of  an  initial 
decision. 

61.33  Review  by  the  Secretary. 

81.34  Final  decision  of  the  Department 

81.35  Collection  of  claims. 

Appendix — Illustrations  of  Proportionality 

Authority:  20  U.S.C.  1221e-3(a)(l).  1234- 
1234i.  3474(a).  unless  otherwise  noted. 

Subpart  A— General  Provisions 

§81.1    Purpose. 

The  regulations  in  this  part  govern  the 
enforcement  of  legal  requirements  under 
applicable  programs  administered  by 


the  Department  of  Education  and 
implement  Part  E  of  the  General  • 
Education  Provisions  Act  (GEPA). 

(Authority:  20  U.S.Q  1221e-3(a)(l),  1234(f)(1), 
3474(a)) 

§81.2    Definitions. 

The  following  defiinitions  apply  to  the 
terms  used  in  this  part: 

"Administrative  Law  Judge"  (ALJ) 
means  a  judge  appointed  by  the 
Secretary  in  accordance  with  section 
451  (b)  and  (c)  of  GEPA. 

".Applicable  program"  means  any 
program  for  which  the  Secretary  of 
Education  has  administrative 
responsibility,  except  a  program 
authorized  by — 

(a)  The  Higher  Education  Act  of  1965, 
as  amended: 

(b)  The  Act  of  September  30, 1950 
(Pub.  L.  874,  81st  Congress),  as  amended; 
or 

(c)  The  Act  of  September  23, 1950 
(Pub.  L  815,  81st  Congress),  as  amended. 

"Department"  means  the  United 
States  Department  of  Education. 

"Disallowance  decision"  means  the 
decision  of  an  authorized  Departmental 
official  that  a  recipient  must  return 
funds  because  it  made  an  expenditure  of 
funds  that  was  not  allowable  or 
otherwise  failed  to  discharge  its 
obligation  to  account  properly  for  funds. 
Such  a  decision,  referred  to  as  a 
"preliminary  departmental  decision"  in 
section  452  of  GEPA,  is  subject  to 
review  by  the  Office  of  Administrative 
Law  Judges. 

"Party"  means  either  of  the  following: 

(a)  A  recipient  that  appeals  a 
decision. 

(b)  An  authorized  Departmental 
official  who  issues  a  decision  that  is 
appealed. 

"Recipient"  means  the  recipient  of  a 
grant  or  cooperative  agreement  under  an 
applicable  program. 

"Secretary"  means  the  United  States 
Secretary  of  Education. 

(Authority:  20  VS.C  1221e-3(a)(l);  1234  (b), 
(c),  and  (f)(1);  1234a(a)(l);  12341;  3474(a)) 

§81.3    Jurisdiction  of  the  Office  of 
Admlnlstrattve  Law  Judges. 

(a)  The  Office  of  Administrative  Law 
Judges  (OALJ)  established  under  section 
451(a}  of  GEPA  has  jurisdiction  to 
conduct  the  following  proceedings 
concerning  an  applicable  program: 

(1)  Hearings  for  recovery  of  funds, 

(2)  Withholding  hearings. 

(3)  Cease  and  desist  hearings. 

(b]  The  OALJ  also  has  jurisdiction  to 
conduct  other  proceedings  designated 
by  the  Secretary.  If  a  proceeding  or  class 
of  proceedings  is  so  designated,  the 
Department  publishes  a  notice  of  the 
designation  in  the  Federal  Register. 


(Authority:  5  U.S  C.  554,  20  U.S.C.  1234(a)) 

§  81.4    Membership  iind  assignment  to 
cases. 

I  a)  The  Secretary  appoints 
Administrative  Law  Judges  as  members 
of  the  OALJ. 

(b)  The  Secretary  appoints  one  of  the 
members  of  the  OALJ  to  be  the  chief 
judge.  The  chief  judge  is  responsible  fur 
the  efficient  and  effective  administration 
of  the  OALJ. 

(c)  The  chief  judge  assigns  an  ALJ  to 
each  case  or  class  of  cases  within  the 
jurisdiction  of  the  OALJ. 

(Autho.nty:  20  U,S,C.  1221e-3(a)(l),  1234  (b) 
and  (c),  3474(aj) 

§  81.5    Auttiorlty  and  responsibility  of  an 
Administrative  Law  Judge. 

(a)  An  ALJ  assigned  to  a  case 
conducts  a  hearing  on  the  record.  The 
ALJ  regulates  the  course  of  the 
proceedings  and  the  conduct  of  the 
parties  to  ensure  a  fair,  expeditious,  and 
economical  resolution  of  the  case  in 
accordance  with  applicable  law, 

(b)  An  ALJ  is  bound  by  all  applicable 
statutes  and  regulations  and  may 
neither  waive  them  nor  rule  them 
invalid. 

(c)  An  ALJ  is  disqualified  in  any  case 
in  which  the  ALJ  has  a  substantial 
interest  has  been  of  counsel,  is  or  has 
been  a  material  witness,  or  is  so  related 
to  or  connected  with  any  party  or  the 
party's  attorney  as  to  make  it  improper 
for  the  ALJ  to  be  assigned  to  the  case. 

(d)(1)  An  ALJ  may  disqualify  himself 
or  herself  at  any  time  on  the  basis  of  the 
standards  in  paragraph  (c)  of  this 
section. 

(2)  A  party  may  file  a  motion  to 
disquahfy  an  ALJ  under  the  standards  in 
paragraph  (c)  of  this  section.  A  motion 
to  disqualify  must  be  accompanied  by 
an  affidavit  that  meets  the  requirements 
of  5  U.S,C,  556(b),  Upon  the  filing  of  such 
a  motion  and  affidavit  the  ALJ  decides 
the  disqualification  matter  before 
proceeding  further  with  the  case, 

(Authorify;  5  U.SC,  556(b):  20  U.S.C  1221e- 
3(a)(1);  li34(d),  (0(1).  and  (g)(1):  3474(a)) 

§81.6    Hearing  on  tits  record. 

(a)  A  hearing  on  the  record  is  a 
process  for  the  orderly  presentation  of 
evidence  and  arguments  by  the  parties, 

(b)  Except  as  otherwise  provided  in 
this  part  or  in  a  notice  of  designation 
under  §  81.3(b),  an  ALJ  conducts  the 
hearing  entirely  on  the  basis  of  bnefs 
and  other  written  submissions  unless — 

(1)  The  ALJ  determines,  after 
reviewing  ail  appropriate  submissions, 
that  an  evidentiary  hearing  is  needed  to 
resolve  a  material  factual  issue  in 
dispute;  or 


(2)  The  ALJ  determines,  after 
reviewing  all  appropriate  submissions, 
that  oral  argument  is  needed  to  clarify 
the  issues  in  the  case. 

(c)  At  a  party's  request  the  ALJ  shall 
confer  with  the  parties  in  person  or  by 
conference  telephone  call  before 
determining  whether  an  evidentiary 
hearing  or  an  oral  argument  is  needed. 

(Authority:  5  U.S.C.  556(d):  20  US.C.  1221e- 

sfaifii.  i,ri4fnfii.  34^41-11 

J  61.?    Non-party  pa-ticipatioru 

(a)  A  peraon  or  organization,  other 
than  a  party,  that  wishes  to  participate 
in  a  case  shall  file  an  appbcation  to 
participate  with  the  AL)  assigned  to  the 
case.  The  application  must — 

(1)  Identify  the  case  in  which 
participation  is  sought; 

(2)  State  how  the  applicant's  interest 
relates  to  the  case: 

(3)  State  how  the  applicant's 
participation  would  aid  in  the 
disposition  of  the  case:  and 

(4)  State  how  the  applicant  seeks  to 
participate. 

(b)  The  ALJ  may  permit  an  applicant 
to  participate  if  the  ALj  determines  that 
the  applicant's  participatioo — 

(1)  Will  aid  in  the  disposition  of  the 
case; 

(2)  Will  not  unduly  delay  the 
proceedings;  and 

(3)  Will  not  prejudice  the  adjudication 
of  the  parties'  rights. 

(c)  If  the  ALJ  permits  an  applicant  to 
participate,  the  ALJ  permits  the 
applicant  to  file  briefs. 

(d)  (1)  In  addition  to  the  participation 
described  in  paragraph  (c)  of  this 
section,  the  AL|  oiay  permit  the 
applicant  to  participate  in  any  or  all  of 
the  following  ways: 

(i)  Submit  docimientary  evidence. 

(ii)  Participate  in  an  evidentiary 
hearing  afforded  the  parties. 

(iii)  Participate  in  an  oral  argument 
afforded  the  parties. 

(2)  The  ALJ  may  place  appropriate 
limits  on  an  apphcant's  participation  to 
ensure  the  efficient  conduct  of  the 
proceedings. 

(e)  A  non-party  participant  shall 
comply  with  the  requirements  for  parties 
in  §  81.11  and  §  81.12. 

(Authority:  20  U.S.C  1221e-3(a)(l).  1234(0(1). 
3474(a)) 

§  81.8     Reo'eseftaftfwi 

A  party  to,  or  uihei  participant  in,  a 
case  may  be  represented  by  counsel. 

(Anthoritr  20  U.&C  1221e-3(aKt).  1234(f)(1). 
3474(a)) 
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f  81.8    Location  of  proceedings. 

(a)  An  ALJ  may  hold  conferences  of 
the  parties  in  person  or  by  conference 


(d)  (1)  The  filing  date  for  a  wntten 

submission  to  an  AL]  or  the  OALJ  is 
either — 


motion  to  dismiss  the  case,  the  ALJ 
grants  the  motion. 

(Authority:  20  U.S.C.  554(c)(1).  20  U.S.C. 
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§81.17    Privileges. 

The  privilege  of  a  person  or 
governmental  organization  not  to 


(b)  In  the  case  of  a  State  agency  or  a 
local  educational  agency,  excludes  any 
amount  attributable  to  m.itigating 


the  Department  at  the  address  provided 
by  notice  published  in  the  Federal 
Register  under  this  section; 
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S  Sl.a    Location  of  proceedings. 

(a)  An  ALJ  may  hold  conferences  of 
the  parties  In  person  or  by  conference 
telephone  call. 

(b)  Any  conference,  hearing, 
argument,  or  other  proceeding  at  which 
the  parties  ar«  required  to  appear  in 
person  is  held  in  the  Washington,  DC 
metropolitan  area  unless  the  ALJ 
determines  that  the  convenience  and 
necessity  of  the  parties  or  their 
representatives  requires  that  it  be  held 
elsewhere. 

(Authority:  5  U.S.C.  5M(b):  20  U.S.C.  1221  e- 
3(a)(1).  1234(0(1).  3474(9;) 

S  11.10    Ex  part*  communications. 

A  party  to,  or  other  participant  in.  a 
case  may  not  communicate  with  an  AL| 
on  any  fact  In  issue  in  the  case  or  on  any 
matter  relevant  to  the  ments  of  the  case 
unless  the  parties  are  given  notice  and 
an  opportimity  to  participate, 

(Authority:  5  U.S.C.  554(d)(1).  55:(d)(l)(A):  20 
U.S.C.  1221e-3(a)(l).  1234(0(1).  3474(a)j 

9  81.11    Motions. 

(a)  To  obtain  an  order  or  a  ruling  from 
an  ALI,  a  party  shall  make  a  notion  to 
the  ALJ. 

(b)  Except  for  a  request  for  an 
extension  of  time,  a  motion  must  be 
made  in  writing  unless  the  parties 
appear  in  person  or  participate  in  a 
conference  telephone  call.  The  ALJ  may 
require  a  party  to  reduce  an  oral  motion 
to  writing. 

(c)  If  a  party  files  a  motion,  the  party 
shall  serve  a  copy  of  the  motion  on  the 
other  party  on  the  filing  date  by  hand- 
delivery  or  by  mail. 

(d)  Except  for  a  request  for  an 
extension  of  time,  the  ALJ  may  not  grant 
a  party's  written  motion  without  the 
consent  of  the  other  party  unless  the 
other  party  has  had  at  least  21  days 
from  the  date  of  service  of  the  motion  to 
respond.  However,  the  ALJ  may  deny  a 
motion  without  awaiting  a  response. 

(e)  The  date  of  service  of  a  motion  is 
determined  by  the  standards  for 
determining  a  filing  date  in  j  81.12(d). 

(Authonty:  20  U.S.C.  1221e-3(a)(l).  1234{f)(ll. 
3474(a)) 

{61.12    Filing  rsquirsmants. 

(a)  Any  wntten  submission  to  an  ALJ 
or  the  OALJ  under  this  part  must  be  filed 
by  hand-delivery  or  by  mail. 

(b)  If  a  party  files  a  brief  or  other 
document  with  an  ALJ  or  the  OALJ,  the 
party  shall  serve  a  copy  of  the  filed 
material  on  the  other  party  on  the  filing 
date  by  hand-delivery  or  by  mail. 

(c)  Any  written  submission  to  an  ALJ 
or  the  OALJ  must  be  accompanied  by  a 
statement  certifying  the  date  that  the 
filed  material  was  filed  and  served  on 
the  other  party. 


(d)  (1)  The  filing  date  for  a  written 

submission  to  on  .ALJ  or  the  OALJ  is 
either — 

(i)  The  date  of  hand-delivery;  or 

(ii)  The  date  of  mailing. 

(2)  If  a  scheduled  filing  date  falls  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  filing  deadline  is  the  next  business 
day 

[Authonty  :X)  U.S.C.  1221e-3(a)(l). 
1234(0(1).  3474(a)) 

{81.13    Usdiatlon. 

(a)  Voluntary  medidtion  is  available 
for  proceedings  that  are  pending  before 
the  OALJ. 

(b)  A  mediator  must  be  independent 
of.  and  agreed  to  by,  the  parties  to  the 
case 

(c)  A  party  may  request  mediation  by 
filing  a  motion  with  the  ALJ  assigned  to 
the  case  The  OALJ  arranges  for  a 
mediator  if  the  parties  to  the  case  agree 
to  mediatmn 

(d)  A  party  may  terminate  mediation 
at  any  time.  Mediation  is  limited  to  120 
days  unless  the  mediator  informs  the 
ALJ  that— 

(1)  The  parties  are  likely  to  resolve 
some  or  all  of  the  dispute;  and 

(2)  An  extension  of  time  will  facilitate 
an  agreement. 

(e)  The  ALJ  stays  the  proceedings 
during  mediation. 

(f)  (1)  Evidence  of  conduct  or 
statements  made  during  mediation  is  not 
admissible  in  any  proceeding  under  this 
part  However,  evidence  that  is 
otherwise  discoverable  may  not  be 
excluded  merely  because  it  was 
presented  during  mediation. 

(2)  A  mediator  may  not  disclose,  in 
any  proceeding  under  this  part, 
information  acquired  as  a  part  of  his  or 
her  official  mediation  duties  that  relates 
to  any  fact  in  issue  in  the  case  or  any 
matter  relevant  to  the  merits  of  the  case. 

(Authority:  20  U.S.C.  1221e-3(a)(l). 

1234(0(1)  and  (h).  3474(a)) 

{81.14    Sattlamant  negotiations. 

(a)  If  the  parties  to  a  case  file  a  joint 
motion  requesting  a  stay  of  the 
proceedings  for  settlement  negotiations 
or  the  approval  of  a  settlement 
agreement,  the  ALJ  grants  the  stay. 

(b)  Evidence  of  conduct  or  statements 
made  during  settlement  negotiations  is 
not  admissible  in  any  proceeding  under 
this  part.  However,  evidence  that  is 
otherwise  discoverable  may  not  be 
excluded  merely  because  it  was 
presented  during  settlement 
negotiations. 

(cj  The  parties  may  not  disclose  the 
contents  of  settlement  negotiations  to 
the  ALJ.  If  the  parties  enter  into  a 
settlement  agreement  and  file  a  joint 


motion  to  dismiss  the  case,  the  ALJ 
grants  the  motion. 

(Authority:  20  U.S.C.  554(c)(1),  20  U.S.C. 
1221e-3(a)(l),  1234(0(1).  3474(a)) 

{81.15    Evidanca. 

(a)  The  Federal  Rules  of  Evidence  do 
not  apply  to  proceedings  under  this  part. 
However,  the  ALJ  accepts  only  evidence 
that  is — 

(1)  Relevant; 

(2)  Material; 

(3)  Not  unduly  repetitious;  and 

(4)  Not  inadmissible  under  S  81.13  or 
S  81.14. 

(b)  The  ALJ  may  take  official  notice  of 
facts  that  are  generally  known  or 
capable  of  accurate  and  ready 
detennination  by  resort  to  sources 
whose  accuracy  cannot  reasonably  be 
questioned. 

(Authority:  5  U.S.C.  556  (d)  and  (p1:  20 
U  S.C.  1221e-3(a)(l).  1234(0(1).  3474(aJ) 

{81.16    DIscovary. 

(a)  The  parties  to  a  case  are 
encouraged  to  exchange  relevant 
documents  and  information  voluntarily. 

(b)  The  ALJ,  at  a  party's  request,  may 
order  compulsory  discovery  described  in 
paragraph  (c)  of  this  section  if  the  ALJ 
determines  that — 

(1)  The  order  is  necessary  to  secure  a 
fair,  expeditious,  and  economical 
resolution  of  the  case; 

(2)  The  discovery  requested  is  likely 
to  elicit  relevant  iiiformation  with 
respect  to  an  issue  in  the  case; 

(3)  The  discovery  request  was  not 
made  primarily  for  the  purposes  of  delay 
or  harassment;  and 

(4)  The  order  would  serve  the  ends  of 
justice. 

(c)  If  a  compulsory  discovery  is 
permissible  under  paragraph  (b)  of  this 
section,  the  ALJ  may  order  a  party  to  do 
one  or  more  of  the  following; 

(1)  Make  relevant  documents 
available  for  inspection  and  copying  by 
the  party  making  the  request. 

(2)  Answer  written  interrogatories 
that  inquire  into  relevant  matters. 

(3)  Have  depositions  taken. 

(d)  The  ALJ  may  issue  a  subpoena  to 
enforce  an  order  described  in  this 
section  and  may  apply  to  the 
appropriate  court  of  the  United  States  to 
enforce  the  subpoena. 

(e)  The  ALJ  may  not  compel  the 
discovery  of  information  that  is  legally 
privileged, 

(f)  (1)  The  ALJ  limits  the  period  for 
discovery  to  not  more  than  90  days  but 
may  grant  an  extension  for  good  cause. 

(2)  At  a  party's  request,  the  ALJ  may 
set  a  specific  schedule  for  discovery. 

(Authority:  20  U.S.C  1234(f)(1)  and  (g)) 


{81.17    Prtvtlegas. 

The  privilege  of  a  person  or 
governmental  organization  not  to 
produce  documents  or  provide 
information  in  a  proceeding  under  this 
part  is  governed  by  the  principles  of 
common  law  as  interpreted  by  the 
courts  of  tlie  United  States. 

(Authority;  20  U.S.C.  1221e-3(a)(l), 

1234(0(1).  3474(a)) 

§81.18    Tharacord. 

(a)  The  ALJ  arranges  for  any 
evidentiary  hearing  or  oral  argument  to 
be  recorded  and  transcribed  and  the 
transcript  made  available  to  the  parties 
upon  request  at  no  charge. 

(b)  The  record  of  a  hearing  on  the 
record  consists  of — 

(1)  All  papers  filed  in  the  proceeding; 

(2)  Documentary  evidence  admitted 
by  the  ALJ; 

(3)  The  transcript  of  any  evidentiary 
hearing  or  oral  argument;  and 

(4)  Rulings,  orders,  and  subpoenas 
issued  by  the  ALJ. 

(Authority:  5  U.S.C.  556(e).  557(c);  20  U  S.C. 
1221e-3(a)(l),  1234(0(1).  3474(a)) 

{61,19    Costs  and  faas  of  parttas. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504,  applies  by  its  terms  to 
proceedings  under  this  part.  Regulations 
under  that  statute  are  in  34  CFR  Part  21. 

(Authority:  20  U.S.C.  1221e-3(a)(l).  1234(0. 
3474(a)) 

Subpart  B — Hearings  for  Recovery  of 
Funds 

{61.20    Baais  for  racovary  of  funds. 

(a)  Subject  to  the  provisions  of  S  81.21, 
an  authorized  Departmental  official 
requires  a  recipient  to  return  funds  to 
the  Department  if — 

(1)  The  recipient  made  an  unallowable 
expenditure  of  funds  under  a  grant  or 
cooperative  agreement;  or 

(2)  The  recipient  otherwise  failed  to 
discharge  its  obligation  to  account 
properly  for  funds  under  a  grant  or 
cooperative  agreement. 

(b)  An  authorized  Departmental 
offcial  may  base  a  decision  to  require  a 
recipient  to  return  funds  upon  an  audit 
report,  an  investigative  report,  a 
monitoring  report,  or  any  other 
evidence. 

(Authority:  20  U.S.C.  1234a(a)  (1)  and  (2)) 

{61.21    Maaaura  of  racovary. 

A  recipient  that  made  an  unallowable 
expenditure  or  otherwise  failed  to 
discharge  its  obligation  to  account 
properly  for  funds  shall  return  an 
amount  that — 

(a)  Meets  the  standards  for 
proportionality  in  §  81.22; 


(b)  In  the  case  of  a  State  agency  or  a 
local  e.-iucational  agency,  excludes  any 
amount  attributable  to  m»itigating 
circumstances  under  the  standards  in 

§  81.23:  and 

(c)  Excludes  any  amount  expended  in 
a  ma.nncr  not  authorized  by  law  more 
than  five  years  before  the  recipient 
received  the  not.ce  of  a  disallowance 
decision  under  §  81.24. 

(Authonty:  20  U.S.C.  1221e-3(a)(l).  1234(f)(1), 
1234.3(k).  1234b  (a)  and  (b),  3474(a)) 

§  81.22    Proportionality. 

(a)(1)  A  recipient  that  made  an 
unallowable  expenditure  or  otherwise 
failed  to  account  properh  for  funds  shall 
return  an  amount  that  is  proportional  to 
the  extent  of  the  harm  its  violation 
caused  to  an  identifiable  Federal 
interest  associated  with  the  program 
under  which  it  received  the  grant  or 
cooperative  agreement. 

(2)  An  identifiable  Federal  interest 
under  paragraph  (a)(1)  of  this  section 
includes,  but  is  not  limited  to,  the 
following: 

(i)  Serving  only  eligible  beneficiaries. 

(u)  Providing  only  authorized  services 
or  benefits. 

(iii)  Complying  with  expenditure 
requirements  and  conditions,  such  as 
set-aside,  excess  cost,  maintenance  of 
effort,  comparability.  supp!oment-not- 
supplant,  and  match;. ig  requirements. 

(iv)  Preserving  the  integrity  of 
planning,  application,  recordkeeping, 
and  reporting  requirements. 

(v)  Maintaining  accountability  for  the 
use  of  funds. 

(b)  The  appendix  to  this  part  contains 
examples  that  illustrate  how  the 
standards  for  proportionality  apply.  The 
examples  present  hypothetical  cases 
and  do  not  represent  interpretations  of 
any  actual  program  statute  or  regulation. 

(Authonty:  20  U.S.C.  1221e-3(a)(l}.  1234(f)(1), 

1234b(al  and3474(a)1 

§81.23    Mitigating  circumstances. 

(a)  A  recipient  that  is  a  State  or  local 
educational  agency  and  that  has  made 
an  unallowable  expenditure  or 
otherwise  failed  to  account  properly  for 
funds  is  not  required  to  return  any 
amount  that  is  attributable  to  the 
mitigating  circumstances  described  in 
paragraph  (b),  (c),  or  (d)  of  this  section. 

(b)  Mitigating  circumstances  exist  if  it 
would  be  un)ust  to  compel  the  recovery 
of  funds  because  the  recipient's 
violation  was  caused  by  erroneous 
written  guidance  from  the  department. 
To  prove  mitigating  circumstances  under 
this  paragraph,  the  recipient  shall  prove 
that— 

(1)  The  guidance  was  provided  in 
response  to  a  specific  written  request 
from  the  recipient  that  was  submitted  to 


the  Department  at  the  address  provided 
by  notice  published  in  the  Federal 
Register  under  this  section; 

(2)  The  guidance  was  provided  by  a 
Departmental  official  authorized  to 
provide  the  guidance,  as  described  by 
that  notice; 

(3)  The  recipient  actually  relied  on  thp 
guidance  as  the  basis  for  the  conduct 
that  constituted  the  violation;  and 

(4)  The  recipient's  reliance  on  the 
guidance  was  reasonable. 

(c)  Mitigating  circumstances  exist  if  it 
would  be  unjust  to  compel  the  recoverj 
of  funds  because  the  recipient's 
violation  was  caused  by  the 
Department's  failure  to  provide  timely 
guidance.  To  prove  mitigating 
circumstances  under  this  paragraph,  the 
recipient  shall  prove  that — 

(1)  The  recipient  in  good  faith 
submitted  a  written  request  for  guidance 
with  respect  to  the  legality  of  a 
proposed  expenditure  or  practice; 

(2)  The  request  was  submitted  to  the 
Department  at  the  address  provided  by 
notice  published  in  the  Federal  Register 
under  this  section; 

(3)  The  request — 

(i)  Accurately  described  the  proposed 
expenditure  or  practice;  and 

(ii)  Included  the  facts  necessary  for 
the  Department's  determination  of  its 
legality; 

(4)  The  request  contained  the 
certification  of  the  chief  legal  officer  of 
the  appropriate  State  educational 
agency  that  the  officer — 

(i)  Examined  the  proposed 
expenditure  or  practice;  and 

(ii)  Beheved  it  was  permissible  under 
State  and  Federal  law  applicable  at  the 
time  of  the  certification; 

(5)  The  recipient  reasonably  believed 
the  proposed  expenditure  or  practice 
was  permissible  under  State  and 
Federal  law  applicable  at  the  time  it 
submitted  the  request  to  the 
Department; 

(6)  No  Departmental  official 
authorized  to  provide  the  requested 
guidance  responded  to  the  request 
within  90  days  of  its  receipt  by  the 
Department;  and 

(7)  The  recipient  made  the  proposed 
expenditure  or  engaged  in  the  proposed 
practice  after  the  expiration  of  the  90- 
day  period. 

(d)  Mitigating  circumstances  exist  if  it 
would  be  unjust  to  compel  the  recovery 
of  funds  because  the  recipient's 
violation  was  caused  by  the  recipients 
compliance  with  a  judicial  decree  from  a 
court  of  competent  jurisdiction.  To  prove 
mitigating  circumstances  under  this 
paragraph,  the  recipient  shall  prove 
that— 


BEST  COPY  AV.AiLABLF 


19516 


Federal  Register  /  Vol.  54,  No    86  /  Friday,  May  5.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  86  /  P^riday.  Miy  5.  1989  /  Rules  and  Regulations 


(1)  The  recipient  was  legally  bound  by 
the  decree; 

(2)  The  recipient  actually  relied  on  the 
decree  when  it  engaged  in  the  conduct 
that  constituted  the  violation;  and 

(3)  The  recipient's  reliance  on  the 
decree  was  reasonable. 

(e)  If  a  Departmental  official 
authorized  to  provide  the  requested 
guidance  responds  to  a  request 
described  in  paragraph  (c)  of  this 
section  more  than  90  days  after  its 
receipt,  the  recipient  that  made  the 
request  shall  comply  with  the  guidance 
at  the  earliest  practicable  time. 

(Authonty:  20  US.C.  1221fr-3(aj(l],  1234tf}Uj, 
1234b{b),  3474(a)) 

$•1^4    Notlc*  Of  a  dissllowanc*  d«clslofl. 

(a)  If  an  authorized  Departmental 
official  decides  that  a  recipient  must 
return  funds  under  S  81.20.  the  official 
gives  the  recipient  written  notice  of  a 
disallowance  decision.  The  official 
sends  the  notice  by  certified  mail,  return 
receipt  requested,  or  other  means  that 
ensure  proof  of  receipt. 

(b)  (1)  The  notice  must  state  a  prima 
facie  case  for  the  recovery  of  funds. 

(2)  For  the  purpose  of  this  section,  a 
prima  facie  case  is  a  statement  of  the 
law  and  the  fa':ts  that,  unless  rebutted, 
is  sufficient  to  sustain  the  conclusion 
drawn  in  the  notice.  The  facts  may  be 
set  out  in  the  notice  or  in  a  document 
that  is  identified  in  the  notice  and 
available  to  the  recipient. 

(3)  A  statement  that  the  recipient 
failed  to  maintain  records  required  by 
law  or  failed  to  allow  an  authorized 
representative  of  the  Secretary  access  to 
those  records  constitutes  a  prima  facie 
case  for  the  recovery  of  the  funds 
affected. 

(i)  If  the  recipient  failed  to  maintain 
records,  the  statement  must  briefly 
describe  the  types  of  records  that  were 
not  maintained  and  identify  the 
recordkeeping  requirement  that  was 
violated. 

(ii)  If  the  recipient  failed  to  allow 
access  to  records,  the  statement  must 
briefly  describe  the  recipient's  actions 
that  constituted  the  failure  and  identify 
the  access  requirement  that  was 
violated. 

(c)  The  notice  must  inform  the 
recipient  that  it  may — 

(1)  Obtain  a  review  of  the 
disallowance  decision  by  the  OALJ;  and 
(2]  Request  mediation  under  i  81.13. 

(d)  The  notice  must  describe — 

(1)  The  time  available  to  apply  for  a 
review  of  the  disallowance  decision; 
and 

(2)  The  procedure  for  filing  an 
application  for  review. 

(Authonty.  20  U.SC.1221e-3(a)(!).  1234(n(li. 
lZ34a(al.  3474(a]) 


§81.25    Raductton  of  claims. 

The  Secretary  or  an  authonzed 
Departmental  official  as  appropriate 
may  after  the  issuance  of  a 
disallowance  decision,  reduce  the 
amount  of  a  claim  established  under  this 
subpart  by — 

(a)  Redetermining  the  claim  on  the 
basis  of  the  proper  application  of  the 
law.  including  the  standards  for  the 
measure  of  recovery  under  §  81.21,  to  the 
facts; 

(b)  Compromising  the  claim  under  the 
Federal  Claims  Collection  Standards  in 

4  ere  Part  103;  or 

(c)  Compromismg  the  claim  under 

5  81.28,  if  applicable. 

(Authonty;  20  U.S.C.  1221e-3(a)(l).  1234(0(1). 
1234a(j],  34:4{a|:  31  L'.S.C  3711) 

§81.26    CompromlM  of  ctalms  undor 
G«n«nl  Education  Provtelona  Act 

(a)  The  Secretary  or  an  authorized 
Departmental  official  as  appropriate 
may  compromise  a  claim  established 
under  this  subpart  without  following  the 
procedures  in  4  CFR  Part  103  if— 

(1)  (i)  The  amount  of  the  claim  does 
not  exceed  $200,000;  or 

(ii)  The  difference  between  the 
amount  of  the  claim  and  the  amount 
agreed  to  be  returned  does  not  exceed 
$^.000;  and 

(2)  The  Secretary  or  the  official 
determines  that — 

(i)  The  collection  of  the  amount  by 
which  the  claim  is  reduced  under  the 
compromise  would  not  be  practical  or  in 
the  public  interest;  and 

(ii)  The  practice  that  resulted  in  the 
disallowance  decision  has  been 
corrected  and  will  not  recur. 

(b)  Not  less  than  45  days  before 
compromising  a  claim  under  this 
section,  the  Department  publishes  a 
notice  m  the  Federal  Register  stating — 

(1)  The  intention  to  compromise  the 
claim;  and 

(2)  That  interested  persons  may 
comment  on  the  proposed  compromise. 

(Authonty  20  U.S.C.  1221fr-3(a|(l).  1234(f)(ll, 

1234a(jl,  34:'4(a)) 

§81J7    Application  for  rvvlaw  Of  a 
dlsaltowanc*  decision. 

(a)  If  a  recipient  wishes  to  obtain 
review  of  a  disallowance  decision,  the 
recipient  shall  file  a  wntten  application 
for  review  with  the  OALJ. 

(b)  A  recipient  shall  file  an 
application  for  review  not  later  than  30 
days  after  the  date  it  receives  the  notice 
of  a  disallowance  decision.  Upon  receipt 
of  a  copy  of  the  filed  material,  the 
authorized  Departmental  official  who 
made  the  disallowance  decision 
provides  the  AIJ  with  a  copy  of  any 
document  identified  in  the  notice  under 

5  81, 24(b)(2) 


(c)  An  apphcation  for  review  must 
contain — 

(1)  A  copy  of  the  disallowance 
decision  of  which  review  is  sought; 

(2)  A  statement  certifying  the  date  the 
recipient  received  the  notice  of  that 
decision; 

(3)  A  short  and  plain  statement  of  the 
disputed  issues  of  law  and  fact,  the 
recipient's  position  with  respect  to  these 
issues,  and  the  disallowed  funds  the 
recipient  contends  need  not  be  returned; 
and 

(4)  A  statement  of  the  facts  and  the 
reasons  that  support  the  recipient's 
position. 

(d)  The  ALJ  who  considers  a  timely 
application  for  review  that  substantially 
comphes  with  the  requirements  of 
paragraph  [c]  of  this  section  may  permit 
the  recipient  to  supplement  or  amend 
the  application  with  respect  to  issues 
that  were  timely  raised.  Any 
requirement  to  return  funds  that  is  not 
timely  appealed  becomes  the  final 
decision  of  the  Department. 

(Authority:  20  U.S.C.  1221e-3(a)(l),  1234(^(1), 
1234a(b)(l),  3474(a)] 

$81.28    Consideration  Of  an  application  for 


(a)  The  AL)  assigned  to  the  case  under 
S  81.4  considers  an  apphcation  for 
review  of  a  disallowance  decision. 

(b)  The  ALJ  decides  whether  the 
notice  of  a  disallowance  decision  meets 
the  requirements  of  S  81.24,  as  provided 
by  section  451(e]  of  GEPA. 

(1)  If  the  notice  does  not  meet  those 
requirements,  the  ALJ — 

(i)  Returns  the  notice,  as  expeditiously 
as  possible,  to  the  authorized 
Departmental  official  who  made  the 
disallowance  decision; 

(ii]  Gives  the  official  the  reasons  why 
the  notice  does  not  meet  the 
requirements  of  S  81.24:  and 

(iii)  Informs  the  recipient  of  the  ALJ's 
decision  by  certified  mail,  return  receipt 
requested. 

(2)  An  authorized  Departmental 
official  may  modify  and  reissue  a  notice 
that  an  ALJ  returns, 

(c)  If  the  notice  of  a  disallowance 
decision  meets  the  requirements  of 
S  81.24,  the  ALJ  decides  whether  the 
application  for  review  meets  the 
requirements  of  S  81.27. 

(1)  If  the  application,  including  any 
supplements  or  amendments  under 

S  81.27(d),  does  not  meet  those 
requirements,  the  disallowance  decision 
becomes  the  final  decision  of  the 
Department. 

(2)  If  the  application  meets  those 
requirements,  the  ALJ — 

(i)  Informs  the  recipient  and  the 
authorized  Departmental  official  that 


the  OALJ  has  accepted  jurisdiction  of 
the  case;  and 
(ii)  Schedules  a  hearing  on  the  record 
(3)  The  ALJ  informs  the  recipient  of 
the  disposition  of  its  application  for 
review  by  certified  mail,  return  receipt 
requested.  If  the  ALJ  decides  that  the 
application  does  not  meet  the 
requirements  of  {  81.27,  the  ALJ  informs 
the  recipient  of  the  reasons  for  the 
decision. 

(Authority:  20  U.S.C.  1221e-3(a)(l).  1234(e) 
and  (f)(1).  1234a(b),  3474(a)) 

§  8 1 .29    Submission  of  s videncs. 

(a)  The  ALJ  schedules  the  submission 
of  the  evidence,  whether  oral  or 
documentary,  to  occult  within  90  days  of 
the  OALJ's  receipt  of  an  acceptable 
application  for  review  under  {  81.27. 

(b)  The  ALJ  may  waive  the  90-day 
requirement  for  good  cause. 

(Authority:  5  U.S.C.  556(d);  20  U.S.C.  1221e- 
3(a)(1),  1234(f)(1).  1234a(c),  3474(a]) 

§  8 1 .30    Burden  of  proof. 

If  the  OALJ  accepts  jurisdiction  of  a 
case  under  S  81.28,  the  recipient  shall 
present  its  case  first  and  shall  have  the 
burden  of  proving  that  the  recipient  is 
not  required  to  return  the  amount  of 
funds  that  the  disallowance  decision 
requires  to  be  returned  because — 

(a)  An  expenditure  identified  in  the 
disallowance  decision  as  unallowable 
was  allowable; 

(b)  The  recipient  discharged  its 
obligatio-'  to  account  properly  for  the 
funds; 

(c)  The  amount  required  to  be 
returned  does  not  meet  the  standards  for 
proportionality  in  S  81.22; 

(d)  The  amount  required  to  be 
returned  includes  an  amount 
attinbutable  to  mitigating  circumstances 
under  the  standards  in  S  81.23;  or 

(e)  The  amount  required  to  be 
retiimed  includes  an  amount  expended 
in  a  manner  not  authorized  by  law  more 
than  five  years  before  the  recipient 
received  the  notice  of  the  disallowance 
decision. 

(Authority:  20  U.S.C.  1221  e-3(a)(l  I.  1234(f)(1). 
1234a(b)(3),  1234b(b)(l),  3474(a)) 

§81.31    Initial  decision. 

(a)  The  ALJ  makes  an  initial  decision 
based  on  the  record. 

(b)  The  initial  decision  includes  the 
ALJ's  findings  of  fact,  conclusions  of 
law,  and  reasoning  on  all  material 
issues. 

(c)  On  the  day  the  ALJ  makes  the 
initial  decision,  the  ALJ — 

(1)  Sends  the  initial  decision  to  the 
Secretary;  and 

(2)  Sends  the  initial  decision  to  each 
of  the  parties  by  hand-delivery  or  by 
certified  mail,  return  receipt  requested. 


(d)  For  the  purpose  of  this  part  "initial 

decision"  includes  an  ALJ's  modified 
decision  after  the  Secretar>'s  remand  of 
a  case. 

(Authority:  5  U.S.C.  557(c);  20  U.S.C  1221e- 
3(a)(1).  1234(f)(1),  3474(a)) 

§81.32    Petition  for  review  ot  an  Initial 
decision. 

(a)  if  a  party  wishes  to  obtain  the 
Secretary's  review  of  the  initial  decision 
of  an  ALJ,  the  party  files  a  petition  for 
review  with  the  OAI^.  whuh  sends  the 
petition  to  the  Secretary. 

(b)  A  party  shall  file  a  petition  for 
review  not  later  than  30  days  after  the 
date  it  receives  the  initial  decision.  The 
party  shall  file  its  petition  by  hand- 
delivery  or  by  overnight  or  express  mail. 

(c)  If  a  party  files  a  petition  for 
review,  the  party  shall  serve  a  copy  of 
the  petition  on  the  other  party  on  the 
filing  date  by  hand-delivery  or  by 
overnight  or  express  mail. 

(d)  A  petition  for  review  must 
contain — 

(1)  The  identity  of  the  initial  decision 
of  which  review  is  sought:  and 

(2)  A  statement  of  the  reasons 
asserted  by  the  party  for  affirming  the 
initial  decision,  modifying  it.  or  setting  it 
side  in  whole  or  in  part. 

(e)  (1)  A  party  may  respond  to  a 
petition  for  review  by  filing  a  statement 
of  its  views  on  the  issues  raised  in  the 
petition  with  the  GAL]  not  later  than  15 
days  after  the  date  it  receives  the 
petition.  The  OALJ  sends  the  statement 
to  the  Secretary, 

(2)  A  party  shall  serve  a  copy  of  its 
statement  of  views  on  the  other  party  on 
the  filing  date  by  hand-delivery  or  by 
overnight  or  express  mail. 
(Aut.honty:  20  l',S,C,  1221p-3:d)(l),  1234(f)(1). 
1234a(e),  3474(a)) 

5  81.33    Review  by  the  Secretary. 

(a)  The  Secretary  reviews  the  initial 
decision  of  an  AL)  on  the  petition  of  a 
party  under  §  81,32.  An  interlocutory 
decision  of  an  ALJ  is  not  subject  to 
review  except  a?  a  part  of  a  review  of 
the  ALJ's  initial  decision. 

(b)  The  Secretary's  review  of  an  initial 
decision  is  based  on  the  record  of  the 
case,  the  initial  decision,  and  any  proper 
submissions  of  the  parties  or  other 
participants  in  the  case  filed  during  the 
review  process, 

(c)  (1)  The  ALJ  s  findings  of  fact,  if 
supported  by  substantial  evidence,  are 
conclusive. 

(2)  The  Secretary,  for  good  cause,  may 
remand  the  case  to  the  ALJ  to  take 
further  evidence.  The  AL)  may  make 
new  or  modified  findings  of  fact  and 
may  modify  the  initial  decision.  The  new 
or  modified  findings,  if  supported  by 
substantial  evidence,  are  conclusive. 


(3)  A  party  may  not  introduce  new 
evidence  after  an  initial  decision  unless 
the  Secretary  determines  that 
extraordinary  circumstances  made  the 
introduction  of  the  evidence  during  the 
proceeding  before  the  ALJ  impossible.  If 
the  Secretary  permits  the  introduction  of 
new  evidence,  the  Secretary  remands 
the  case  to  the  ALJ. 

(d)  The  Secretary,  for  good  cause,  may 
remand  the  case  to  the  ALJ  for  further 
briefing  or  for  clarification  or  revision  of 
the  initial  decision. 

(e)  (1)  If  the  Secretary  modifies  or  sets 
aside  an  initial  decision,  in  whole  or  in 
part,  the  Secretary's  decision  includes  a 
statement  of  the  reasons  that  support  it. 

(2)  The  Secretary  gives  a  decision  to 
modify,  remand,  or  set  aside  to  the 
OALJ,  which  sends  the  decision  to  each 
of  the  parties  by  hand-delivery  or  by 
mail.  If  the  decision  is  mailed,  the  O.AL) 
sends  it  certified  mail,  return  receipt 
requested. 

(Authority.  5  U.S.C.  557(b);  20  U.S.C. 
12321e3(a)(l),  1234(f)(1),  1234a|d),  3474(a|) 

5  81,34     Final  decision  o<  the  Department. 

laj  The  ALj  s  milial  oecisiun  ueconies 
the  final  decision  of  the  Department  60 
days  after  the  recipient  receives  the 
ALJ's  decision  unless  the  Secretary 
modifies,  sets  aside,  or  remands  the 
decision  during  the  60-day  period. 

(b)  If  the  Secretary  modifies  or  sets 
aside  the  ALJ's  initial  decision,  the 
Secretary's  decision  becomes  the  final 
decision  of  the  Department  on  the  date 
the  recipient  receives  the  Secretary's 
decision. 

(Authority:  20  U.S.C  1221e-3(a)(l).  1234,f)(l). 

1234affi).  3474(all 

§81.35     Collecliop  ol  ciair  s 

(a)  An  authorized  Departmental 
official  collects  a  claim  established 
under  this  subpart  by  using  the 
standards  and  procedures  in  34  CFR 
Part  30. 

(b)  A  claim  established  under  this 
subpart  may  be  collected — 

(1)  30  days  after  a  recipient  receives 
notice  of  a  disallowance  decision  if  the 
recipient  fails  to  file  an  acceptable 
application  for  review  under  S  81.27;  or 

(2)  On  the  date  of  the  final  decision  of 
the  Department  under  §  81.34  if  the 
recipient  obtains  review  of  a 
disallowance  decision. 

(c)  The  Department  takes  no 
collection  action  pending  judicial  review 
of  a  final  decision  of  the  Department 
under  section  458  of  GEPA. 

(d)  If  a  recipient  obtains  review  of  a 
disallowance  decision  under  §  81.28.  the 
Department  does  not  collect  interest  on 
the  claim  for  the  period  between  the 
date  of  the  disallowance  decision  and 
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the  date  of  the  final  decision  of  the 
Department  under  i  81.34. 


relevant  facts,  determines  that  the  project 
was  not  desired  and  implemented  to  aerve 
the  ipeaal  educational  need*  of  gifted  or 


Federal  funds  expended  In  the  first  preceding 
fiscal  year  must  be  at  least  90  percent  of  non- 
Federal  funds  expended  In  the  second 
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the  LEA't  mibgrant  must  be  returned.  The 
LEA  had  no  legal  authonty  to  use  Federal 
funds  for  programs  or  activities  other  than 
those  described  in  its  aooroved  aoDlicatioa. 


subject  to  review  by  the  OALJ.  To  avoid 
conjfusion  concerning  the  effect  of  a 
"disallowance  decision,"  the  definition 


and  oral  argument  to  maintaining  the 
standard  in  the  proposed  regulations  but 
adding  a  provision  to  govern  the 


1 
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I 


the  date  of  the  final  decision  of  the 
Department  under  i  81.34. 

(Authority:  20  U.S.C  1234(0(1);  12348(0(1) 
aDd(2).  (i),  and(l)) 

Appendix — Qlustratioiu  of 
Proportioiiality 

(1)  Ineligible  beneficiaries.  A  State  uaes  15 
p«re«nt  of  \\M  grant  to  meet  the  special 
educational  needs  of  children  who  were 
migratory,  but  who  have  not  migrated  for 
more  than  five  years  as  a  Federai  program 
statute  requires  for  eligibility  to  participate  in 
the  program.  Result  Recovery  of  15  percent 
of  the  grant — all  program  hinds  spent  for  the 
benefit  of  those  children.  Although  the 
services  were  authorized,  the  children  were 
not  eligible  to  receive  them. 

(2)  Ineligible  beneficianes.  A  Federal 
program  designed  to  meet  the  special 
educational  needs  of  gifted  and  talented 
children  requires  that  at  least  80  percent  of 
the  children  served  in  any  project  must  be 
identified  as  gifted  or  Ulented.  A  local 
educational  agency  (LEA)  conducts  a  project 
in  which  78  students  are  identified  as  gifted 
or  talented  and  24  are  not  The  project  was 
designed  and  Implemented  to  meet  the 
special  educational  needs  of  gifted  and 
talented  studenU.  Result  The  LEA  must 
return  five  percent  of  the  project  costs.  The 
LEA  provided  authorized  services  for  a 
project  in  which  the  76  target  studenU  had  to 
consttute  at  least  80  percent  of  the  total. 
Thus,  the  maximum  number  of  non-target 
students  permitted  was  19.  Project  costs 
relating  to  the  remaining  five  students  musi 
be  returned. 

(3)  Ineligible  beneficiaries.  Same  as  the 
example  in  paragraph  (b)(2)  of  this  sectioa 
except  that  only  15  percent  of  the  children 
were  identified  as  gifted  or  talented.  On  the 
basis  of  the  low  percentage  of  these  children 
and  other  evidence,  the  authorized 
Departmental  official  finds  that  the  project  as 
a  whole  did  not  address  their  special 
educational  needs  and  was  outside  the 
purpose  of  the  statute.  Result  The  LEA  must 
return  its  entire  award.  The  difference 
between  the  required  percentage  of  gifted 
and  talented  children  and  the  percentage 
actually  enrolled  is  so  substantial  that,  if 
consistent  with  other  evidence,  the  official 
may  reasonably  conclude  the  entire  grant 
was  misused. 

(4)  Ineligible  beneficianes.  Same  as  the 
example  in  paragraph  (b)(2]  of  this  section. 
except  that  80  percent  of  the  children  were 
identified  as  gifted  or  talented,  and  it  is  not 
dear  whether  the  project  was  designed  or 
implemented  to  meet  the  special  educational 
needs  of  these  children.  Result:  If  it  is 
delermined  that  the  project  was  designed  and 
implemented  to  serve  their  special 
educational  needs,  the  LEA  must  return  25 
percent  of  the  project  costs.  A  project  that 
included  80  target  children  would  meet  the 
requirement  that  80  percent  of  the  children 
served  be  gifted  and  talented  if  it  mciuded  no 
more  than  15  other  children.  Thus,  while  the 
LEA  provided  authorized  services,  only  75 
percent  of  the  benefiaanes  were  authonzed 
to  participate  in  the  project  (80  target 
children  and  15  others).  If  the  aulhorized 
Departmental  official,  after  examining  all  the 


relevant  facts,  determines  that  the  project 
was  not  designed  and  implemented  to  serve 
the  speaal  educational  needs  of  gifted  or 
talented  students,  the  LEA  must  return  its 
entire  award  because  it  did  not  provide 
services  authonzed  by  the  statute. 

(5)  Unauthorized  activities  An  LEA  uses 
ten  percent  of  its  grant  under  a  Federal 
program  that  authorizes  activities  only  to 
meet  the  special  educational  needs  of 
educationally  deprived  children  to  pay  for 
health  services  that  are  available  to  all 
children  m  the  LEA.  All  the  children  who  use 
the  Federally  funded  health  services  happen 
to  b)e  educationally  deprived,  and  thus 
eligible  to  receive  program  services  Result: 
Recovery  of  ten  percent  of  the  grant — all 
program  funds  spent  for  the  health  services. 
Although  the  children  were  eligible  to  receive 
program  sen'ices,  the  health  services  were 
unrelated  to  a  special  educational  need  and. 
therefore,  not  authonzed  by  law 

(6)  Set-aside  requirement.  A  State  uses  22 
percent  of  its  grant  for  one  fiscal  year  under  a 
Federai  adult  education  program  to  provide 
programs  of  equivalency  to  a  certificate  of 
graduation  from  a  secondary  school.  The 
adult  education  program  statute  restricts 
those  programs  to  no  more  than  20  percent  of 
the  State's  grant  Result  Two  percent  of  the 
State  8  grant  must  be  returned.  Although  all 
22  percent  of  the  funds  supported  adult 
education,  the  State  had  no  authority  to 
spend  more  than  20  percent  on  secondary 
school  equivalency  programs. 

[7]  Set-aside  requirement.  A  State  uses 
eight  percent  of  its  basic  State  grant  under  a 
Federal  vocational  education  program  to  pay 
for  the  excess  cost  of  vocational  education 
services  and  activities  for  handicapped 
individuals.  The  program  statute  requires  a 
State  to  use  ten  percent  of  its  basic  State 
grant  for  this  purpose.  Result  The  State  must 
retum  two  percent  of  its  basic  State  grant 
regardless  of  how  it  was  used.  Because  the 
State  was  required  to  spend  that  two  percent 
on  serv^ces  and  activities  for  handicapped 
mdividuals  and  did  not  do  so,  it  diverted 
those  funds  from  their  intended  purposes, 
and  the  Federal  interest  was  harmed  to  that 
extent. 

(8)  Excess  cost  requirement  An  LEA  uses 
funds  reserved  for  the  disadvantaged  under  a 
Federal  vocational  education  program  to  pay 
for  the  cost  of  the  same  vocational  education 
services  it  provides  to  non-disadvantaged 
individuals  The  program  statute  requires  thai 
funds  reserved  for  the  disadvantaged  must  be 
used  to  pay  only  for  the  supplemental  or 
additional  costs  of  vocational  education 
services  that  are  not  provided  to  other 
individuals  and  that  are  required  for 
disadvantaged  individuals  to  participate  in 
vocational  education.  Result:  All  the  funds 
spent  on  the  disadvantased  must  be  returned. 
Although  the  fijnds  were  spent  to  serve  the 
disadvantaged,  the  funds  were  available  to 
pay  for  only  the  supplemental  or  additional 
costs  of  providing  services  to  the 
disadvantaged. 

(9!  Mamtenance-of-effort  requirement  An 
LEA  participates  in  a  Federal  program  in 
fiscal  year  1988  that  requires  it  to  maintain  its 
expenditures  from  non-Federal  sources  for 
program  purposes  to  receive  its  fuU  allotment. 
The  program  statute  requires  that  non- 


Federal  funds  expended  in  the  first  preceding 
fiscal  year  must  he  at  least  90  percent  of  non- 
Federal  funds  expended  in  the  second 
preceding  fiscal  year  and  provides  for  a 
reduction  in  grant  amount  proportional  to  the 
shortfall  in  expenditures.  No  waiver  of  the 
requirement  is  authorized.  In  fiscal  year  1988 
the  LEA  spent  $100,000  from  non-Federal 
sources  for  program  purposes;  in  fiscal  year 
1987,  only  $P7,000,  Result  The  LEA  must 
return  1/30  of  its  fiscal  year  1988  grant— the 
amount  of  its  grant  that  equals  the  proportion 
of  its  shortfall  ($3,000)  to  the  required  level  of 
expenditures  ($90,000).  If.  instead,  the  statute 
made  maintenance  of  expenditures  a  clear 
condition  of  the  LEA's  eligibiUty  to  receive 
funds  and  did  not  provide  for  a  proportional 
reduction  in  the  grant  award,  the  LEA  would 
be  required  to  return  its  entire  grant, 

(10)  Supplanting  prohibition.  An  LEA  uses 
funds  under  a  Federal  drug  education 
program  to  provide  drug  abuse  prevention 
counseling  to  students  in  the  eighth  grade. 
The  LEA  is  required  to  provide  that  same 
counseling  under  State  law.  Funds  under  the 
Federal  program  statute  are  subject  to  a 
supplement-not-supplant  requirement  Result 
All  the  funds  used  to  provide  the  required 
counseling  to  the  eighth-grade  students  must 
be  returned.  The  Federal  funds  did  not 
increase  the  total  amount  of  spending  for 
program  purposes  because  the  counseling 
would  have  been  provided  with  non-Federal 
funds  if  the  Federal  funds  were  not  available. 

(11)  Matching  requirement  A  State 
receives  an  allotment  of  $90,000  for  fiscal 
year  1968  under  a  Federal  adult  education 
program.  It  expends  its  full  allotment  and 
$8,000  irom  its  own  resources  for  adult 
education.  Under  the  Federal  statute,  the 
Federal  share  of  expenditures  for  the  State's 
program  is  90  percent  Result  The  State  must 
return  the  unmatched  Federai  funds,  or 
$18,000.  Expenditure  of  a  $90,000  Federal 
allotment  required  $10,000  in  matching  State 
expenditures,  $2,000  more  than  the  State's 
actual  expenditures.  At  a  ratio  of  one  State 
dollar  for  every  nine  Federal  dollars,  $18,000 
in  Federal  funds  were  unmatched. 

(12)  Application  requirements.  In  order  to 
receive  funds  under  a  Federal  program  that 
supports  a  wide  range  of  activities  designed 
to  improve  the  quahty  of  elementary  and 
secondary  education,  an  LEA  submits  an 
apphcation  to  its  State  educational  agency 
(SEIA)  for  a  subgrant  to  carry  out  school-level 
basic  skills  development  programs.  The  LEA 
submits  its  application  after  conducting  an 
assessment  of  the  needs  of  its  students  in 
consultation  with  parents,  teachers, 
community  leaders,  and  interested  members 
of  the  general  public.  The  Federal  program 
statute  requires  the  appUcation  and 
consultation  processes.  The  SEJ\  reviews  the 
LELA's  apphcation.  determines  that  the 
proposed  programs  are  sound  and  the 
application  is  in  compliance  with  Federal 
law,  and  approves  the  appUcation.  After  the 
LEA  receives  the  subgrant  it  unilaterally 
decides  to  use  20  percent  of  the  funds  for 
gifted  and  talented  elementary  school 
students— an  authorized  activity  under  the 
Federal  statute.  However,  the  LEA  does  not 
consult  with  interested  parties  and  does  not 
amend  its  apphcation.  Result  20  percent  of 


the  LEA's  subgrant  must  b«  returned.  The 
LEA  had  no  legal  authority  to  use  Federal 
funds  for  progranu  or  activities  other  than 
those  described  in  its  approved  appUcation. 
and  its  actions  with  respect  to  20  percent  of 
the  subgrant  not  only  impaired  the  integrity 
of  the  application  process,  but  caused 
eignificant  ha-in  to  other  Federal  interests 
associated  with  the  program  as  foUows:  the 
required  plaxming  process  was  circumvented 
because  the  LEA  diid  not  consult  with  the 
specified  local  interests;  program 
BCCOuntabiUty  was  impaired  because  neither 
the  SEIA  nor  ihe  various  local  interests  that 
were  to  be  consulted  had  an  opportunity  to 
review  and  comment  on  the  merits  of  the 
gifted  and  talented  program  activities,  and 
the  l£A  never  had  to  justify  those  acti\ities 
to  them;  and  fiscal  accountability  was 
impaired  because  the  SEA  and  those  various 
local  interests  were,  in  effect  misled  by  the 
LEA's  unamended  application  regardinjg  the 
expenditure  of  Federal  funds. 

(13)  Harmless  violation.  Under  a  Federal 
program,  a  grantee  la  requii«d  to  establish  a 
15-member  advisory  ctmncil  of  affected 
teachers,  school  administrator*,  parents,  and 
students  to  assist  in  program  design, 
monitoring,  and  evaluatioa.  Although  the  law 
requires  at  least  three  student  members  of  the 
council,  a  grantee's  council  contains  only 
two.  The  project  is  carried  out  and  no 
damage  to  the  project  attributable  to  the  lack 
of  a  third  student  member  can  be  identified. 
Result  No  financial  recovery  is  required, 
although  the  grantee  must  take  other 
appropriate  steps  to  come  into  comphance 
with  the  law.  The  grantee's  violation  has  not 
measurably  harmed  a  Federal  interest 
associated  with  the  program. 

(Authority  20  U.S.C  1221e-3(a)(l),  1234(0(1). 
1234b(a),  3474(a)] 

Notw  The  foUov»ring  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Aiqiendix — Analysis  of  Comments  and 
Responses 

Subpart  A — General  Provisions 

Section  81.2    Definitions 

Comment:  Some  commenters 
suggested  that  the  statutory  term 
'preliminary  departmental  decision"  be 
substituted  for  the  term  "disallowance 
decision"  to  describe  the  decision  of  an 
authorized  Departmental  official  that  a 
recipient  must  return  funds  that  were 
misspent  or  unaccounted  for.  Two 
commenters  were  under  the  mistaken 
impression  that  auditors  are  authorized 
to  maJ<e  such  a  decision. 

Response:  The  term  "disallowance 
decision"  is  retained  in  the  regulations 
because  it  accurately  describes  the  kind 
of  decision  to  which  the  recovery  of 
funds  provisions  of  GEPA  apply.  The 
decision  is  not  strictly  preliminary.  If 
review  of  the  decision  is  not  sought 
within  the  30  days  provided  by  the 
statute,  it  becomes  the  final  decision  of 
the  Department  without  further  action, 
by  operation  of  law.  Neither  is  such  a 
decision  final  when  made,  because  if  is 


subject  to  review  by  the  OALJ.  To  avoid 
confusion  concerning  the  effect  of  a 
"disallowance  decision."  the  definition 
of  the  term  has  been  amplified  to  clarify 
that  it  is  simply  a  more  precise 
alternative  to  the  statutory  term 
"preliminary  departmental  decision" 
and  that  it  is  subject  to  review  by  the 
0.\LJ. 

A  disallowance  decision  is  made  by 
the  official  responsible  for  administering 
the  award  in  question.  T'he  facts 
considered  by  the  official  may  come 
from  an  audit  report  but  audit  findings 
are  recommendatory  in  nature  and  do 
not  constitute  disallowance  decisions 

Section  81.4    Membersh:p  ar.d 
Assignment  to  Cases. 

Comment  Commenters  suggested  that 
this  section  incorporate  the 
requirements  of  section  451|b)  and  (c)  of 
GEPA,  relating  to  the  appointment  of 
Administrative  Law  Judges  (ALlsl  to 
serve  in  the  OALJ. 

Response:  No  change  has  been  made. 
The  statutory  requirements  are  referred 
to  in  the  definition  of  the  term 
"Administrative  Law  Judge'  in  §  81  Z. 

Section  81.5    Authority  and 
Responsibility  of  an  Administrative 
Law  Judge 

Comment  One  commenter  suggested 
that  the  regulation  reflect  the  provisions 
of  section  451ff)(l)  of  GEP.A  relating  to 
the  applicability  of  certain  provisions  of 
the  Administrative  Procedu,T  Act  (.APA) 
to  OALJ  proceedings.  Another 
commenter  objected  to  1 81.5(d)(1), 
which  authorizes  an  ALJ  to  disqualify 
himself  or  herself  from  a  case  and 
suggested  that  the  OALJ  rather  than  the 
ALJ  dispose  of  a  motion  to  disqualify. 

Response:  No  change  has  been  made. 
The  regulations  in  Part  81  conform  to  the 
applicable  provisions  of  the  APA.  and 
citations  to  those  provisions — 5  U.S.C 
554,  556,  and  557 — appear  in  the 
citations  of  authonty  following  the  text 
of  the  regulations  where  appropriate. 
The  provision  on  self-disqualification  in 
S  81.5(d)(1)  conforms  to  5  U.S.C.  556(b). 
which  appears  in  the  citation  of 
authonty  following  this  section  of  the 
regulations  The  Secretary  intends  that 
the  disqualification  provision  be 
interpreted  m  the  light  of  28  U.S.C.  455. 
relating  to  the  disquahfication  of  a 
Federal  judge. 

Section  81.6    Hearing  on  the  Record. 

Comment  Several  comments  were 

received  concerning  the  circumstances 
in  which  the  ALJ  should  hear  oral 
presentations  from  the  parties. 
Commenters  suggested  changes  that 
ranged  from  giving  a  party  an  absolute 
right  to  compel  an  evidentiary  hearing 


and  oral  argument  to  maintaining  the 
standard  in  the  proposed  regulations  but 
adding  a  provision  to  govern  the 
procedure  by  which  a  party  may  argue 
that  an  oral  presentation  is  needed. 

Response:  Several  changes  have  been 
made  in  the  regulation,  A  new 
paragraph  (c)  has  been  added  to  require 
that  the  ALJ  confer  with  the  parties  in 
person  or  by  conference  telephone  call 
on  the  need  for  an  evidentiary  hearing 
or  oral  argument  if  a  party  requests  such 
a  conference.  Paragraph  (b)  has  been 
amended  to  permit  different  approaches 
in  the  future  for  proceedings  other  than 
those  addressed  in  this  document  The 
term  "evidentiary  hearing"  is  used  in 
paragraph  Cb)(l)  to  be  consistent  with 
other  sections  of  the  regulations.  Fmally. 
the  standards  in  paragraph  (b)(2)  for 
determining  whether  an  oral  argument  is 
needed  have  been  amended  to  maximize 
the  ALfs  discretion. 

In  the  hearings  for  recovery  of  funds 
addressed  in  this  document  it  is  the 
responsibility  of  the  ALJ  to  regulate  the 
course  of  the  proceedings  "to  ensure  a 
fair,  expeditious,  and  economical 
resolution  of  the  case  in  accordance 
with  applicable  law."  Section  81.5(a).  In 
the  Secretary's  view,  neither  law  nor 
reason  requires  that  the  resources  of  the 
ALJ  and  the  parties  be  consumed  by  oral 
presentations  that  are  not  needed  to 
resolve  issues  in  'die  case.  The  Secretary 
relies  upon  the  full-time,  professional 
judges  v^o  conduct  the  hearings  to 
determine,  in  the  exercise  of  their  good 
judgment  and  discretion,  whether  an 
evidentiary  hearing  or  an  oral  argument 
is  necessary  in  the  circumstances  of  the 
particular  case. 

Section  81. 7    Non-party  Participation 

Comment  One  commenter  suggested 
that  the  regulation  specify  the  period  of 
time  a  non-party  has  to  apply  to 
participate  in  a  case.  Two  commenters 
offered  suggestions  for  more  detailed 
standards  to  govern  whether  a  non- 
party may  participate.  One  commenter 
suggested  the  regulations  provide  for 
non-party  participation  only  to  the 
extent  of  the  parties'  participation. 

Response:  This  section  has  been 
retitled  "non-party  participation"  to 
clarify  the  status  of  the  participants. 
Paragraph  (d)  has  been  amended  to 
permit  non-party  participation  in  oral 
presentations  only  to  the  extent  that 
those  presentations  are  available  to  the 
parties.  A  new  paragraph  (e)  has  been 
added  to  require  that  non-party 
participants  comply  with  the 
requirements  for  parties  stated  in 
§  61.11,  concerning  motions,  and  \  B1.12 
concerning  filing  requirements. 
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The  Secretary  does  not  consider  it 
necessary  to  include  in  the  standards  for 
participation  the  level  of  detail 
suggested  by  the  comments.  The  AL)  to 
whom  a  case  is  assigned  is  afforded 
wde  latitude  in  considering  requests 
from  non-parties  to  participate  in  the 
case.  Gearly.  an  applicant  that  files  a 
request  to  participate  early  in  the  course 
of  the  proceedings  is  likely  to  be  more 
easily  accommodated  than  one  that  Hies 
late.  Similarly,  an  applicant  that  has  a 
direct  financial  interest  in  the  outcome 
of  the  case  has  a  stronger  basis  for 
participation  than  most.  However,  the 
circumstances  of  the  particular  case, 
viewed  in  the  context  of  the  ALJ's 
responsibilities  under  S  81.5,  are  the  best 
guide  for  determinations  in  this  area. 

Section  81.9    Location  of  Proceedings 

Comment:  Several  commenters 
objected  to  the  justification  required 
under  the  proposed  regulation  to  hold 
proceedings  outside  the  Washington. 
DC.  metropolitan  area. 

Response:  The  regulation  has  been 
amended  to  incorporate  a  standard 
taken  from  the  APA  under  which  the 
ALI's  decision  on  the  location  of 
proceedings  turns  on  the  convenience 
and  necessity  of  the  parties  and  their 
representatives. 

Section  81. 12    Filing  Requirements 

Comment-  One  commenter  objected  to 
the  requirement  that  a  party  file  material 
and  serve  a  copy  of  the  material  on  the 
other  party  "simultaneously." 

Response:  The  regulation  has  been 
amended  to  provide  for  service  of  the 
filed  material  on  the  other  party  on  the 
filing  date.  Conforming  changes  have 
also  been  made  in  other  sections  of  the 
regulations  that  require  service  of  filed 
material  on  the  other  party.  In  addition. 
a  new  paragraph  (c)  has  been  added  to 
require  that  filings  be  accompanied  by  a 
statement  certifying  the  date  of  filing 
and  8er\nce  on  the  other  party. 

Section  81.13    Mediation 

Comment:  One  commenter  suggested 
that  this  section  of  the  regulations 
mcorporate  the  standards  governing  the 
measure  of  recovery  in  hearings  for 
recovery  of  funds.  Another  suggested 
the  parties  themselves,  in  addition  to  the 
ALJ.  be  permitted  to  select  the  mediator. 
A  third  expressed  stit}ng  support  for 
mediation  and  other  alternative  means 
of  dispute  resolution  and  suggested 
several  provisions  to  encourage  the  use 
of  the  mediation  process,  including 
automatic  notice  of  the  availability  of 
mediation.  ALI  authority  to  compel  a 
party's  attendance  at  mediation, 
authority  of  the  parties  to  vary 


procedural  rules,  and  confidentiality  of 
communications  made  during  mediation. 

Response:  The  regulation  has  been 
amended  to  clarify  that  the  Office  of 
Administrative  Law  judges,  not  the  ALJ 
himself  or  herself,  arranges  for  a 
mediator  if  the  parties  to  a  case  agree  to 
mediation.  The  Secretary  considers  the 
selection  of  an  independent  mediator 
acceptable  to  both  parties  to  be  a 
responsibility  of  the  Department. 
Changes  in  the  regulation  are 
unnecessary  to  accommodate  some  of 
the  commenters'  suggestions.  The 
standards  on  measure  of  recovery  must 
be  applied  in  a  notice  of  a  disallowance 
decision  and  at  every  subsequent  stage 
of  the  proceedings,  including  any 
settiement  reached  as  a  result  of 
mediation.  Recipients  of  disallowance 
decisions  are  automatically  notified  of 
their  right  to  request  voluntary 
mediation  under  {  81.24(c)(2).  Provisions 
on  the  confidentiality  of 
communications  made  during  mediation 
are  found  in  |  81.13(e).  Other  suggested 
changes  were  either  unnecessary  under 
the  regulation  as  written  or  inconsistent 
with  the  voluntary  nature  of  mediation 
under  section  451(h)  of  GEPA. 

Section  81.15    Evidence 

Comment  One  commenter  suggested 
deleting  the  requirement  that  evidence 
accepted  by  the  ALJ  be  material.  Two 
others  objected  to  the  exclusion  of 
"unduly  repetitious"  evidence. 

Response:  No  change  has  been  made. 
The  exclusion  of  irrelevant,  immaterial, 
and  unduly  repetitious  evidence  is 
contemplated  by  5  U.S.C.  556(d).  The 
application  of  these  standards  is 
properly  reserved  to  the  sound 
discretion  of  the  ALJ. 

Section  81.16    Discovery 

Comment:  Three  commenters 
suggested  that  the  regulation  require  the 
Department  to  make  available  for 
examination  and  copying  by  the 
recipient  the  audit  work  papers  that 
relate  to  a  disallowance  decision. 
Another  commenter  suggested  adding 
procedures  for  the  ALJ's  review  of 
privileged  material  and  authorizing  the 
.\LJ  to  impose  sanctions  for  failure  to 
comply  with  an  order  to  disclose  that 
material. 

Response:  The  regulation  has  been 
amended  to  clanfy  the  statutory 
authority  of  an  ALJ  to  compel  a  party  to 
produce  relevant  documents.  Adopting 
the  approach  of  Rule  34  of  the  Federal 
Rules  of  Civil  Procedure,  the  regulation 
provides  tiat  an  AL|  may  order  a  party 
to  make  those  documents  available  for 
inspection  and  copying  by  the  party 
making  the  request  Pursuant  to  the 
policy  m  favor  of  voluntary  disclosure  of 


relevant  documents  and  information 
stated  in  paragraph  (a)  of  the  regulation, 
the  Department  currently  makes  audit 
work  papers  in  its  possession  available 
for  recipients  to  examine  and  copy. 

Procedures  for  the  review  of 
privileged  material  are,  under  these 
regulations,  reserved  to  the  ALJ's 
discretion.  If  a  party  falls  to  comply  with 
an  ALJ's  subpoena  requiring  the 
production  of  dociunents,  section  451(g) 
of  GEPA  authorizes  the  ALJ  to  apply  to 
the  appropriate  court  of  the  United 
States  for  its  enforcement. 

Section  81.17    Privileges 

Comment:  Three  commenters 
suggested  deleting  this  regulation  on  the 
grounds  that  it  duphcates  a  provision  In 
the  preceding  section  or  that  it  is 
unnecessary.  Another  commenter 
suggested  adding  provisions  on  how  a 
legal  privilege  may  be  asserted. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  the 
regulation  as  written  serves  a  useful 
purpose  in  describing  how  the  law  on 
privileges  should  be  interpreted.  The 
regulation  adopts  the  approach  of  Rule 
501  of  the  Federal  Rules  of  Evidence. 

Section  81.22    Proportionality 

Comment  One  cocunenter  suggested 
that  provisions  relating  to  the  recovery 
of  funds  in  proportion  to  harm  caused  to 
a  Federal  interest  be  deleted  from  the 
regulations,  since  they  restate  the 
statute.  Another  suggested  that  the 
regulation  restrict  consideration  of  the 
proportionality  issue  to  the  ALJ  alone. 
Several  commenters  suggested  that  the 
hypothetical  examples  of  how  the 
standards  for  proportionality  apply  be 
deleted  from  the  test  of  the  regulations; 
some  suggested  including  the  examples 
In  nonregulatory  guidance.  Some 
commenters  objected  to  certain 
examples,  generally  on  the  grounds  that 
the  hypothetical  fact  patterns 
inaccurately  described  actual  cases  or 
that  the  amount  of  the  recovery  was  too 
high. 

Response:  No  change  has  been  made 
in  paragraph  (a)  of  the  regulation,  which 
states  the  standards  for  proportionality. 
These  standards  govern  an  important 
part  of  the  Department's  enforcement 
procedures,  and  their  retention  in  this 
section  promotes  a  better  understanding 
of  the  references  to  proportionahty 
elsewhere  In  the  regulations. 

The  suggested  limitation  on  who  may 
consider  the  proportionality  issue  has 
not  been  adopted.  The  statute 
contemplates  that  the  standards  for 
proportionality  are  an  element  of  the 
administrative  enforcement  process 
from  the  recommendation  that  funds  be 


recovered  through  the  Secretary's 
review  of  an  ALJ's  initial  decision.  The 
auditor  who  recommends  that  funds  be 
recovered,  the  program  official  who 
reviews  that  recommendation,  the 
parties  to  any  mediation  or  settlement 
negotiations,  the  ALJ  who  reviews  a 
disallowance  decision,  and  the 
Secretary  In  his  review  of  the  ALPs 
initial  decision  must  take  the  standards 
for  proportionality  into  account  in 
performing  their  functions.  Moreover, 
hmlting  consideration  of  proportionality 
to  ALJs  would  be  contrary  to  reason. 
Program  officials  would  be  unable  to 
apply  porportionality  in  determining  the 
amount  of  disallowances,  and  recipients 
would  be  forced  to  appeal  the  resulting 
decisions  to  bring  the  concept  into  play. 
The  precedents  developed  by  ALJs  in 
these  cases  would  be  virtually  useless 
because  program  officials  would  not  be 
able  to  apply  them. 

The  examples  that  illustrate  bow  the 
standards  for  proportionality  apply  have 
been  removed  from  paragraph  (b)  of  the 
regulation  and  placed  in  an  appendix  to 
the  regulations.  These  examples 
represent  the  Secretary's  interpretation 
of  the  statutory  provisions  on 
proportionality  in  hypothetical  cases. 
Their  purpose  is  to  promote  predictable, 
consistent,  and  equitable  results  in  the 
enforcement  of  grant  conditions.  To  the 
extent  that  the  hypothetical  cases 
illustrate  principles  that  apply  to  actual 
mlsexpenditures  of  funds,  the 
Department  will  apply  those  principles. 
Some  of  the  examples  have  been 
amended  in  response  to  comments 
recieved,  as  follows: 

•  Example  #5.  Several  commenters 
suggested  that  the  example  in  the 
proposed  regulations  was  inconsistent 
with  the  holding  in  California  v. 
Bennett,  M9  F.2d  1227  (9th  Cir.  1988),  a 
case  involving  the  allowability  of 
certain  field  trips  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act.  The  example  did  not  address 
whether  field  trips  are  an  authorized 
activity  under  Title  I  or  any  other 
Federal  program,  but  was  intended  to 
illustrate  only  the  appropriate  measure 
of  recovery  If  eligible  beneficiaries 
receive  unauthorized  services.  To  clarify 
the  illustration,  the  unauthorized 
activities  in  the  example  have  been 
changed  to  the  provision  of  health 
services  that  are  available  to  all 
children  in  the  LEA. 

•  Example  #5.  Two  commenters 
stated  that  the  recovery  of  the  entire 
grant  in  the  circumstances  described  in 
the  last  sentence  of  this  example  was 
excessive.  That  sentence  has  been 
amended  to  clarify  that  the  hypothetical 
statute  in  question  is  unambiguous  and 


Inflexible  in  its  terms.  In  such  a  case,  the 
remedy  for  a  seemingly  excessive 
recovery  of  funds  hes  in  the  legislative 
process. 

•  Example  ^10.  Some  commer'prs 
criticized  this  example  on  grounds 
relating  to  the  nature  of  current  drug 
education  programs.  The  example  was 
intended  to  illustrate  not  the  application 
of  a  particular  program  requirement,  but 
rather  the  appropriate  measure  of 
recovery  where  a  requirement  had  been 
violated.  The  example  has  been 
amended  to  clarify  this  point. 

•  Example  ^12.  Some  commenters 
criticized  the  results  in  this  example  and 
in  Example  #13  of  the  proposed 
regulations  as  too  harsh.  As  a  result. 
Example  #12  has  been  amplified  to 
illustrate  more  clearly  how  the 
recipient's  violations  of  planning  and 
apphcation  requirements  harmed 
Important  and  indentifiable  Federal 
interests  associated  with  the  program 
under  which  the  grant  was  received,  a.s 
provided  in  }  81.22(a).  The  other 
example  in  the  proposed  regulations 
relating  to  application  requirements  has 
been  deleted  as  unnecessary  to 
illustrate  the  principle  in  question. 

Section  8U3    Mitigating 
Circumstances 

Comment  Several  commenters 
offered  observations  and  suggestions  on 
the  provisions  of  this  regulation.  Two 
commenters  suggested  that  paragraph 
(a)  expressly  address  a  case  in  which  aii 
the  identiiied  mlsexpenditures,  not  just 
some,  were  attributable  to  mitigating 
circumstances.  Some  objected  to.  or 
expressed  confusion  about,  the 
provisions  of  paragraphs  (b)  (1)  and  (2), 
concerning  erroneous  written  guidance 
for  the  Department,  and  (c)  (1)  and  (2). 
concerning  guidance  requested  but  not 
received. 

Response:  No  change  in  paragraph  (a) 
is  needed  to  ensure  that  any  amount  of  a 
misexpenditure  attributable  to 
mitigating  circumstances  is  not  required 
to  be  returned  to  the  Departn^.ent;  this 
proposition  is  addressed  m  J  81.21(b). 
However,  the  regulation  has  been 
amended  in  other  respects.  The 
procedures  in  paragraph  (b),  concerning 
requests  for  authoritative  guidance, 
have  been  simplified.  Paragraph  (b) 
implements  section  453(b)(2|(.'\)  of 
GEPA.  read  in  light  of  the  legislative 
history  of  that  provision.  Under  the 
statute,  a  recipient  may  place 
reasonable  reliance  upon  "erroneous 
written  guiOance  provided  by  the 
Department."  GEPA.  §  453(b')(2)(A).  The 
Conference  Committee  report  explains 
this  provision  as  follows: 


"Written  guidance"  is  intended  to  mean 
written  guidance  issued  at  the  Office  of 
Du<ector  level  o[r]  atwve.  addressing,  a 
specific  request  from  a  local  or  State 
educational  agency  regarding  a  policy, 
interpretation,  or  question  pursuant  to  a 
Federal  law,  implementing  regulations,  or 
non-binding  guidance  issued  by  the 
Secretary,  h  is  not  intended  to  encompass 
telephone  conversations,  informal 
diacusaiona  at  conferences,  Infonnational 
handouts  provided  at  meetings  with 
Department  of  Education  staff,  or  written 
communication  below  the  Office  of  Director 
level  mleM  nich  ooBmaaicatkn  aacta  the 
requireoMots  of  taetiao  463(bN2)(B). 

&  REP.  NO.  100-222. 100th  Cong.  1st  Seas. 
392  (1987). 

rhe  q  loted  legislative  history  is 
refipded  in  paragraph  fb)  (1)  and  (2)  of 
the  regulation  As  amended,  this 
paragraph  requires  that,  to  prove 
mitigating  circumstances,  the  recipient 
prove,  in  part,  that  the  erroneous 
guidance  it  relied  on  was  provided  in 
response  to  a  specific  vrritten  request 
submitted  to  the  Department  at  the 
address  pi-ovided  by  notice  pubUshed  in 
the  Federal  Roaster.  The  notice  referred 
to  in  this  provision  appears  elsewhere  in 
this  issue  of  the  Federal  Resisler.  While 
recipients  need  not  send  requests  to  the 
designated  address  prior  to  the  effective 
date  of  these  regulations,  they  are 
invited  to  do  so  to  ensure  that  their 
requests  received  appropriate  attention. 
Recipients  are  encouraged  to  identify 
the  programs  to  which  their  requests 
pertain  by  Cafd!   a   if  F«  !>  ral  Domestic 
Assistance  nuiLbtTS  ^:  olaer  specific 
information. 

The  procedures  in  paragraph  (c)  for 
submitting  formal  guidance  requests 
under  section  453  (b)(2)(B)  and  (b)(5)  of 
GEPA  have  been  simplified  along 
similar  lines.  In  response  to  comment, 
the  requirement  that  a  formal  guidance 
request  be  submitted  by  certified  mail, 
return  receipt  requested,  has  been 
deleted. 

Section  81.24    Notice  of  a  Disallowance 
Decision 

Comment  Commenters  offered 
various  suggestions  intended  to  ensure 
that  a  recipient  of  a  notice  of  a 
disallowance  decision  is  fairly  apprised 
of  the  legal  and  factual  basis  of  the 
decision.  The  thrust  of  the  suggestions 
was  that  the  regulation  should  specify 
the  contents  of  the  notice  in  greater 
detail  to  facilitate  the  recipient's 
response. 

Response:  The  regulation  has  been 
amended  in  several  respects.  Paragraph 
(b)(1)  incorporates  one  commenter's 
suggestion  to  require  that  a  notice  of  a 
dlsaUowance  decision  "state"  a  prima 
facie  case.  Paragraph  (Vi)(2)  has  been 
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amended  to  provide  that,  if  the  notice 
rehes  on  facts  in  another  document- 
such  as  an  audit  report  or  a  monitoring 


be  submitted  not  later  than  30  days  after 
the  recipient's  receipt  of  a  notice  of  a 
disallowance  decision. 


regulation,  be  rephrased  by  deleting  the 
word  "fully."  One  commenter  objected 
to  the  phraseology  of  partigraphs  (b)  and 
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published  in  the  Federal  Register  under  this 

section:  [and] 

(2)  The  g'.iidance  was  provided  by  a 
Departmental  official  authorized  to  provide 


of  Practice.  Director,  Fund  foi  the 
Improvement  and  Reform  cf  Schools  and 
Teaching,  Director.  Office  of  Research. 
Office  of  Special  Education  and 
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amended  to  provide  that,  if  the  notice 
relies  on  facts  in  another  document- 
such  as  an  audit  report  or  a  monitoring 
report — the  docxunent  must  be  identified 
in  the  notice  and  available  to  the 
recipient.  Paragraph  (b)(3)  has  been 
amended  to  set  out  the  elements  of  a 
prima  facie  case  where  a  recipient  failed 
to  maintain  records  or  failed  to  allow 
access  to  records. 

Section  81.27    Application  for  Review 
of  a  Disallowance  Decision 

Commenl  One  commenter  suggested 
challenges  in  the  regulation  to  allow 
changes  to  the  sufficiency  of  a  notice  of 
a  disallowance  decision  and  to  permit 
amendments  to  applications  for  review 
if  new  issues  are  later  raised.  Another 
commenter  suggested  that  the  regulation 
require  that  recipients  be  permitted  the 
opportunity  to  amend  any  inadequate 
application. 

Response:  The  language  of  the 
regulation  as  written  permita  a  recipient 
to  challenge  the  sufficiency  of  a  prima 
facie  case  for  the  recovery  of  funds,  and 
the  regulation  has  therefore  not  been 
changed  to  provide  expressly  for  such  a 
challenge.  If  the  ALJ  to  whom  the  case  is 
assigned  sustains  a  challenge  to  a  prima 
facie  case,  the  notice  of  a  disallowance 
decision  is  returned  to  the  official  who 
issued  it  Section  81.28(b)(1).  If  that 
official  then  modifies  and  reissues  the 
notice,  the  recipient's  abihty  to  raise 
issues  relating  to  the  merits  of  the 
modification  is  fully  preserved.  The 
modified  notice  is.  in  effect,  a  new 
notice  of  a  disallowance  decision,  and 
the  recipient  may  file  a  new  application 
for  review  raising  any  issues  it  chooses 

Paragraph  (d)  of  the  regulation  has 
been  amended  to  clarify  the 
circumstances  In  which  the  All  n^ay 
permit  a  recipient  to  supplement  or 
amend  its  application  with  respect  to 
issues  that  were  timely  raised.  So  long 
as  the  application  substanbally 
complies  with  the  requirements  in 
paragraph  (c)  for  the  contents  of  an 
application,  the  ALI  may  permit  such 
supplements  or  amendments  as  a  fair 
expeditious,  and  economical  resolution 
of  the  case  requires.  The  Secretary 
believes  this  approach  is  consistent  with 
basic  fairness  and  permissible  under 
section  452(b)(1)  of  GEPA.  which 
requires  that  an  apphcation  for  review 


be  submitted  not  later  than  30  days  after 
the  recipient  8  receipt  of  a  notice  of  a 
disallowance  decision. 

In  addition  to  the  amendments 
descnbed  above,  the  regulation  has 
been  amended  to  require  that  an 
application  for  review  contain  a 
statement  certifying  the  date  the 
recipient  received  the  notice  of  a 
disallowance  decision  and  to  require  the 
Departmental  official  who  made  the 
decision  to  provide  the  ALJ  with 
supporting  documents  identified  in  the 
notice  as  soon  as  the  application  for 
review  is  filed. 

Section  81.28    Consideration  of  an 
Application  for  Review 

Comment:  One  commenter  suggested 
limitmg  an  authorized  Departmental 
official  to  two  opportunities  to  state  a 
prima  facie  case  for  the  recovery  of 
funds.  Two  corr.menter8  offered 
suggestions  r^'iating  to  the  opportunity 
of  a  recipient  to  correct  deficiencies  in 
an  apphcation  for  review. 

Response:  No  change  has  been  made. 
A  Departmental  official's  opportunity  to 
state  a  claim  for  the  recovery  of 
misspent  or  unaccounted-for  funds  is 
limited  by  the  statute  of  limitations  at 
section  452{k)  of  GEPA.  which,  under 
these  regulations,  runs  until  a  prima 
facie  case  is  stated.  However,  the  period 
for  issuing  disallowance  decisions  to 
ensure  that  grant  funds  are  spent  in 
accordance  with  the  law  is  not 
otherwise  limited  by  the  statute.  A 
recipient's  opportunity  to  supplement  or 
amend  an  application  for  review  is 
addressed  m  the  response  under  $  81.27 
above 

Section  31.29    Submission  of  Evidence 

Comment:  One  commenter  suggested 
that  paragraph  (a)  be  amended  to  clarify 
that  the  90-day  period  for  the 
submission  of  evidence  runs  from  the 
OALf's  receipt  of  an  "acceptable  " 
apphcation  for  review 

Response:  The  suggestion  has  been 
adopted  in  amended  regulatory 
language. 

Section  81.30    Burden  of  Proof 

Comment:  Several  commenters 
suggested  that  a  recipient's  obligation  to 
account  for  funds,  as  stated  in 
paragraph  [aj  of  the  proposed 


regulation,  be  rephrased  by  deleting  the 
word  "fully."  One  commenter  objected 
to  the  phraseology  of  paragraphs  (b)  and 
(d)  of  Uie  proposed  regulation  as  placing 
an  unfair  burden  on  recipients. 
Response:  The  reference  to  a 
recipient's  obligation  to  account 
properly  for  funds  has  been  revised  to 
follow  the  language  of  section  452(a)(1) 
of  GEPA.  In  addition,  the  regulation  has 
been  reorganized  to  enumerate 
separately  each  of  the  elements  as  to 
which  a  recipient,  in  a  particular  case, 
has  the  burden  of  proof  in  the  review  of 
a  disallowance  decision. 

Section  81.32    Petition  for  Review  of  an 
Initial  Decision 

Comment-  Commenters  objected  to 
certain  provisions  of  the  proposed 
regulation  relating  to  the  time  and 
manner  of  filing  a  petition  for  review 
and  serving  a  copy  of  the  petition  on  the 
other  party.  One  commenter  asked  for  a 
clarification  of  the  reference  to  reasons 
for  affirming  an  initial  decision, 
contained  in  paragraph  (d)(2)  of  the 
regulation. 

Response:  The  provisions  on  filing 
and  service  have  been  amended  in  two 
respects.  A  party  may  use  "overnight  or 
express  maU,"  and  it  must  serve  filed 
materials  on  the  other  party  "on  the 
filing  date." 

The  reference  in  paragraph  (d)(2)  to  a 
statement  of  reasons  for  affirming  an 
initial  decision  has  been  retained.  The 
regulations  are  structured  to  permit  a 
party  to  submit  a  petition  for  review  and 
affirmance  of  an  initial  decision.  The 
statute  allows  a  petition  for  review  to  be 
filed  as  late  as  30  days  after  receipt  of 
the  initial  decision,  and  it  provides  that 
the  initial  decision  becomes  final  30 
days  later  unless  the  Secretary  has  ruled 
otherwise.  Without  the  opportunity  to 
file  a  petition  in  support  of  the  initial 
decision,  the  party  that  favored 
affirmance  would  be  required  to  wait  for 
the  other  party  to  file  its  petition  for 
review  in  opposition  to  the  decision.  To 
permit  the  best  possible  advocacy 
within  the  statutory  timeframe,  a 
provision  for  a  peitition  in  support  of  the 
initial  decision  has  therefore  been 
adopted. 

[FR  Doc  89-10874  Filed  5-*-89;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Procedure  for  Requesting 
Authoritative  Guidance  under  Part  E  of 
the  General  Education  Provisions  Act 

agency:  Department  of  Education 
ACTION:  Notice  of  procedure  for 
requesting  authoritative  guidance  under 
Part  E  of  the  General  Education 
Provisions  Act. 

In  this  issue  of  the  Federal  Register, 
the  Secretary  of  Education  issues  final 
regulations  implementing  amendments 
to  Part  E  of  the  General  Education 
Provisions  Act  (GEPA)  made  by  P^ab  L. 
100-297,  enacted  April  28, 1988.  Section 
81.23  of  those  regulations  provides  that  a 
State  or  local  educational  agency  that 
has  received  a  grant  or  cooperative 
agreement  under  an  applicable  program 
and  that  has  made  an  unallowable 
expenditure  or  otherwise  failed  to 
account  properly  for  funds  is  not 
required  to  return  any  amount  that  is 
attributable  to  certain  "mitigating 
circumstances." 

Section  81.23(b)  of  the  regulations, 
relating  to  erroneous  written  guidance 
from  the  Department  of  Education, 
provides  in  relevant  part  as  follows: 

(b)  Mitigating  circumstances  exist  if  it 
would  be  unjust  to  compel  the  recovery  of 
funds  because  the  recipient's  violation  was 
caused  by  erroneous  written  guidance  from 
the  Department.  To  prove  mitigating 
circumstances  under  this  paragraph,  the 
recipient  shall  prove  that — 

(1)  The  guidance  was  provided  in  response 
to  a  specific  written  request  from  the 
recipient  that  was  submitted  to  the 
Department  at  the  address  provided  by  noticp 


published  in  the  Federal  Register  under  this 
spction:  [and] 

(2]  Thp  guidance  was  provided  by  a 
Departmental  official  authorized  to  provide 
the  guidance,  as  described  by  that  noticej.] 

Section  81, 23(c)  of  the  regulations, 
relating  to  the  Department's  failure  to 
provide  timely  guidance,  provides  in 

relevant  pari  as  follows: 

Ic)  Mitigating  circumstances  exist  if  it 
would  be  unjust  to  compel  the  recovery  of 
funds  because  the  recipient's  violation  was 
caused  by  the  Department's  failure  to  provide 
timely  guidance.  'To  prove  mitigating 
circumstances  under  this  paragraph,  the 
recipient  shall  prove  that — 

(1)  The  recipient  in  good  faith  submitted  a 
written  request  for  guidance  with  respect  to 
the  legality  of  a  proposed  expenditure  or 
practice:  [and] 

{2j  The  request  was  submitted  to  the 
Department  at  the  address  provided  by 
notice  published  in  the  Federal  Register 
under  this  sectionf  ] 

Requests  for  guidance  referred  to  in 
the  above-quoted  provisions  of 
§  81.23(b;i  and  (c)  must  be  submitted  to 
the  following  address;  U.S.  Department 
of  Education.  Box  4799.  Washington, 
D  C:  20202-4799, 

Departmental  officials  who  are 
authorized  to  provide  guidance  under 
§  81.23(b)(2),  quoted  above,  are  listed 
below 

Office  of  Management.  Deputy  Under 
Secretan,'  for  Management  Comptroller. 
Director,  Grants  and  Contracts  Service, 
Director  Financial  Management  Service. 

Office  of  Elementary  and  Secondary 
Education.  As.iistant  Secretary  for 
Elementarv  and  Secondary  Education. 

Office  of  Postsecondary  Education.  Assistant 
Socretarv  for  Postsecondary  Education. 

Office  of  Educational  Research  and 
Improvement.  Director  of  Library  Programs, 
Uirtrtor  of  Programs  for  the  Improvement 


of  Practice,  Director,  Fund  foi  the 
Improvement  and  Reform  of  Schools  and 
Teaching.  Director,  Office  of  Research. 

Office  of  Special  Education  and 
Rehabilitative  Services.  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Office  of  Vocational  and  Adult  Education. 
Director.  Division  of  Vocational-Technical 
Education.  Director,  Division  of  National 
Programs,  Director.  Division  of  Adult 
Education. 

Office  of  Bilingual  Education  and  Minority 
Languages  Affairs.  Director.  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs. 

EFFECTIVE  DATE:  Recipients  that  want  to 
submit  requests  for  guidance  prior  to  the 
effective  date  of  the  final  regiilations 
referred  to  in  this  notice  may  send  them 
to  the  address  in  this  notice.  Requests 
submitted  after  the  effective  date  of  the 
regulations  must  be  submitted  to  that 
address  to  come  within  the  terms  of  the 
regulations.  The  regulations  take  effect 
either  45  dsys  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjoununents.  A  document 
announcing  the  effective  date  will  be 
published  in  the  Fedcr.sl  He>^  ^ter.  If  you 
want  to  know  the  i.:;c.,...l  ^^.'.e  of  the 
regulations,  call  or  write  the  Department 
of  Education's  r--,*'  -*  -.  - -- 

FOn  HIRTHER  INFORMATION  CONl  ACT: 

Barry  W.  Stevens.  U.S.  Department  of 
Education.  Office  of  General  Counsel. 
400  Maryland  Ave.  SW..  Room  40<n 
FOB-6.  Washington.  DC  20202; 
Telephone:  (202)  732-2730. 

Dated:  April  12. 1989. 
Lauro  F.  Cavazos, 

Secretary  of  Education. 

(FR  Doc.  89-10875  Filed  5-4-89:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300  I 

(FRL-35«6-«j 

National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites; 
Proposed  Update  No.  6 

agency:  Environmental  Protection 
Agency, 

action:  Proposed  rule.  I 

SUMMARY:  The  Environmental  Protection 

Agency  ("EPA")  ts  proposing  the  eighth 
update  to  the  National  Priorities  List 
( "NPL").  This  update  proposes  to  add  10 
new  sites  to  the  NPL.  The  NPL  is 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Continaency 
Plan  ("NCP"|.  which  was  promulfiated 
on  luly  16,  1982  pursuant  to  section  105 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  ("CERCLA")  (amendfd  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("S.ARA  li 
and  Executive  Order  12580  (52  FR  2923. 
January  29,  1987)  CERCLA  requires  that 
the  NCP  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States,  and  that 
the  list  be  revised  at  least  annually.  The 
NPL,  initially  promulgated  on  September 
8,  1983  (48  FR  406581.  constitutes  this 
l.st 

These  sites  are  being  proposed 
because  they  meet  the  listing 
requirements  of  the  NPL.  This  notice 
pro\ides  the  public  with  an  opportunity 
to  comment  on  placing  these  sites  on  the 
NPL 

This  proposed  rule  brings  the  number 
of  proposed  NPL  sites  to  283,  22  of  them 
in  the  Federal  section:  890  are  on  the 
final  .NPL  41  of  them  in  the  Federal 
section.  Final  and  proposed  sites  now 
total  1,173. 

DATES:  Comments  must  be  submitted  on 

or  before  [uly  5,  1989 
ADDRESSES:  Comments  may  be  mailed 
to  Larry  Reed,  Acting  Director, 
Hazardous  Site  Evaluation  Division 
(Attn;  NPL  Staff]  Office  of  Emergency 
and  Remedial  Response  (OS-2301.  U  S 
Fjivironmental  Protection  Agency.  401  M 
Street  SW.,  Washington  DC  20460. 
.Addresses  for  the  Headquarters  and 
Regional  dockets  are  provided  below. 
For  further  details  on  what  these 
dockets  contain,  see  the  FViblic 
Com.ment  Section,  Section  I.  n^  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  preamble. 


Tina  Maragnusis,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office, 
Waterside  Mall.  401  M  Street.  SW  , 
Washington,  DC  20/460,  202/382-3046 

Evo  Cunha,  Region  1,  US,  EPA  Waste 
Management  Records  Center,  HES- 
CAN  6,  IF.  Kennedy  Federal  Building, 
Boston,  MA  02203,  617/565-3300 

U.S.  EP.A.  Region  2,  Document  Control 
Center.  Superfund  Docket.  26  Federal 
Plaza.  7th  Floor,  Room  740  New  York, 
NY  10278.  Latchmin  Serrano,  212/264- 
5540,  Ophelia  Brown.  212/26^1154 

Diane  McCreary,  Region  3.  U.S.  EPA 
Library,  5th  Floor,  841  Chestnut 
Building.  9th  &  Chestnut  Streets. 
Philadelphia,  PA  19107,  215/597-0580 

Gayle  Alston,  Region  4,  US.  E:PA 
Library.  Room  G-6.  345  Courtland 
Street  NE.,  Atlanta.  GA  30365.  404/ 
347^216 

Cathy  Freeman,  Region  5.  US.  EPA.  5 
HS-12,  230  South  Dearborn  Street. 
Chicago.  IL  60604,  312/886-6214 

Deborah  Vaughn-Wright,  Region  6.  U.S. 
P^P.A,  1445  Ross  Avenue.  Mail  Code 
6H-MA.  Dallas.  TX  75202-2733.  214/ 
655-6740 

Brrrda  Ward.  Region  7,  U.S.  EPA 
Library,  726  Minnesota  Avenue, 
Kansas  Citv.  KS  66101.  913/236-2828 

Dolores  Eddy.  Region  8,  U.S.  EPA 
Library,  909  18th  Street,  Suite  5(X), 
Denver,  CO  80202-2405,  303/293-1444 

Linda  Sunnen,  Region  9.  U.S.  EPA 
Library,  6th  Floor,  215  Fremont  Street. 
San  Francisco,  CA  94105.  415/974- 
8082 

David  Bennett,  Region  10,  US.  EP.\.  9th 
Floor.  1200  6th  Avenue,  Mail  Stop 
HW-093,  Seattle,  WA  981  m,  206/442- 
2103 

FOR  FURTHER  INFORMATION  CONTACr 

M,i.-;ha  Otto  Hazardiuis  Site  Evaluation 
Division,  Office  of  Emergency  and 
Remedial  Response  IOS-230J.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW,.  Washington.  DC.  20460,  or 
the  Superfund  Hotiine.  Phone  (800)  424- 
9346  (382-3000  in  the  Washington,  DC 
metropolitan  area! 
SUPPLEMENTARY  INFORMATION: 
Tabic  of  Contents 

I.  Introduction 

II.  Purpose  and  Implementation  of  the  NPL 

III.  NPL  Update  Process 

IV.  Statutory  Requirements  and  Listing 

Policies 

V.  Contents  of  Proposed  NPL  Update  #8 

VI.  Regulatory  Impact  Analysis 

VU.  Regulatory  Flexibility  Act  Analysis 

I.  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9657  ("CERCLA"  or 


the  "Act")  in  response  to  the  dangers  of 
uncontrolled  or  abandoned  hazardous 
waste  sites.  CERCLA  was  amended  in 
1986  by  the  Superfund  Amendments  and 
Reauthorization  Act  ("SARA"),  Public 
Law  No.  9»-499,  stat.  1613  et.  seq.  To 
implement  CERCLA.  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  promulgated  the  revised 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP").  40  CFR  Part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP,  further 
revised  by  EPA  on  September  16, 1985 
(50  FR  37624)  and  November  20, 1985  (50 
FR  47912),  sets  forth  guidelines  and 
procedures  needed  to  respond  under 
CERCLA  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  On 
December  21, 1988  (53  FR  51394),  EPA 
proposed  revisions  to  the  NCP  in 
response  to  SARA. 

Section  105(a)(8)(A)  of  CERCLA,  as 
am.ended  by  SARA,  requires  that  the 
NCP  include  criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial  action 
and,  to  the  extent  practicable,  take  into 
account  the  potential  urgency  of  such 
action  for  the  purpose  of  taking  removal 
action.  Removal  action  involves  cleanup 
or  other  actions  that  are  taken  in 
response  to  releases  or  threats  of 
releases  on  a  short-term  or  temporary 
basis  (CERCLA  section  101(23)). 
Remedial  action  tends  to  be  long-term  in 
nature  and  involves  response  actions 
that  are  consistent  with  a  permanent 
remedy  for  a  release  (CERCLA  section 
101(24)).  Criteria  for  determining 
priorities  for  possible  remedial  actions 
financed  by  the  Trust  Fund  established 
under  CERCLA  are  included  in  the 
Hazard  Ranking  System  ("HRS"),  which 
EPA  promulgated  as  Appendix  A  of  the 
NCP  (47  FR  31219,  July  16, 1982).  On 
December  23.  1988  (53  FR  51962).  EPA 
proposed  revisions  to  the  HRS  in 
response  to  SARA.  EPA  intends  to  issue 
the  revised  HRS  as  soon  as  possible. 
However,  until  the  proposed  revisions 
have  been  subject  to  public  comment 
and  put  into  effect,  EPA  will  continue  to 
propose  and  promulgate  sites  using  the 
current  HRS.  in  accordance  with 
CERCLA  section  105(c)(1)  and 
Congressional  intent,  as  explained  on 
March  31, 1989  (54  FR  13296). 

Section  105(a)(8)(B)  of  CERCbV  as 
amended  by  SARA,  requires  that  the 
statutory  criteria  provided  by  the  HRS 
be  used  to  prepare  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 


substances,  pollutants,  or  ccntaminants 
throughout  the  United  States.  The  list, 
which  is  Appendix  B  of  the  NCP.  is  the 
National  Priorities  List  ("NPL").  Section 
105(a)(8)(B)  also  requires  that  the  NPL 
be  revised  at  least  annually,  A  site  can 
undergo  CERCLA-financed  remedial 
action  only  after  it  is  placed  on  the  NPL 
as  provided  in  the  NCP  at  40  CFR 
300.6G(c)(2)  and  300.68(a). 

An  original  NTL  of  406  sites  was 
promulgated  on  September  8. 1983  (48 
FR  40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  March  31, 
1989  (54  FR  13296),  The  Agency  also  has 
published  a  number  of  proposed 
rulemakings  to  add  sites  to  the  NPL 
most  recently  Update  «7  on  June  24, 
1988  (53  FR  23988), 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate,  as  explained  in  the  NCP  at 
40  CFR  300.66(c)(7).  To  date,  the  Agency 
has  deleted  26  sites  from  the  final  NPL 

This  notice  proposes  to  add  10  sites  to 
the  NPL.  Adding  these  10  sites  to  the  273 
sites  previously  proposed  brings  the 
total  number  of  proposed  sites  to  283. 
The  final  NPL  contains  890  sites,  for  a 
total  of  1,173  final  and  proposed  sites. 

EPA  is  proposing  to  include  on  the 
NPL  sites  at  which  there  are  or  have 
been  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  The  discussion  below 
may  refer  to  "releases  or  threatened 
releases"  simply  as  "releases," 
"facilities,"  or  "sites." 

Public  Comment  Period 

This  Federal  Register  notice  opens  the 
formal  60-day  comment  period  for  NPL 
Update  *8.  Comments  may  be  mailed  to 
Larry  Reed,  Acting  Director.  Hazardous 
Site  Evaluation  Division  (Attn:  NPL 
staff).  Office  of  Emergency  and 
Remedial  Response  (OS-230),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  204*60. 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  (see  ADDRESSES 
portion  of  this  notice)  contain 
documents  relating  to  the  scoring  of 
these  proposed  sites.  The  dockets  are 
available  for  \  iewing  "by  appointment 
only"  after  the  appearance  of  this 
notice.  The  hours  of  operation  for  the 
Headquarters  docket  are  from  9:00  a.m. 
to  4:00  p.m..  Monday  through  Friday 
excluding  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
hours. 

The  Headquarters  docket  for  NPL 
Update  ~8  contains  HRS  score  sheets 
for  each  proposed  site,  a  Documentation 
Record  for  each  site  describing  the 
information  used  to  compute  the  score,  a 
list  of  documents  referenced  in  the 
Documentation  Record,  and  pertinent 


information  for  any  site  affected  by 
statutory  requirements  and  listing 
policies. 

Each  Regional  docket  includes  all 
information  available  in  the 
!  ieadquarters  docket  for  sites  in  that 
Region,  as  well  as  the  actual  reference 
documents,  which  contain  the  data  EPA 
relied  upon  m  calculating  or  evaluating 
the  HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are 
available  only  in  the  Regional  dockets. 
They  may  be  viewed  "by  appointment 
onl\"  in  the  appropriate  Regional 
Docket  or  Superfund  Branch  office. 
Requests  for  copies  may  be  directed  to 
the  appropriate  Regional  docket  or 
Superfund  Branch. 

An  informal  written  request,  rather 
than  a  formal  request,  should  be  the 
ordinary  procedure  for  obtaining  copies 
of  any  of  these  documents. 

KPA  considers  all  comments  received 
during  the  formal  comment  period. 
During  the  comment  period,  comments 
are  available  to  the  public  only  in  the 
Headquarters  docket.  A  complete  set  of 
comments  pertaining  to  sites  in  a 
particular  EPA  Region  will  be  available 
for  viewing  in  the  Regional  docket 
approximately  one  week  after  the 
formal  comment  period  closes. 
Comments  received  after  the  comment 
period  closes  will  be  available  in  the 
Headquarters  docket  and  in  the 
appropriate  Regional  Office  docket  on 
an  "as  received"  basis.  An  informal 
written  request,  rather  than  a  formal 
request,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any 
comments.  After  considering  the 
relevant  comments  received  during  the 
comment  period,  EPA  will  add  to  the 
NPL  all  proposed  sites  that  meet  EPA's 
requirements.  In  past  NPL  rulemakings, 
EPA  has  considered,  to  the  extent 
practicable,  comments  received  after  the 
close  of  the  comment  period.  EPA  will 
attempt  to  do  so  in  this  rulemaking  as 
well. 

Early  Comments 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
that  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and.  if  they  still 
consider  them  appropriate,  resubmit 
those  concerns  for  consideration  during 
the  formal  comment  period.  Site-specific 
correspondence  received  prior  to  formal 
proposal  generally  will  not  be  included 
in  the  docket. 

Comments  Lacking  Specificity 

EPA  anticipates  that  some  comments 
will  consist  of  or  include  additional 
studies  or  supporting  documentation. 


e.g..  hydrogeology  reports,  lab  data,  and 
previous  site  studies.  Where 
commenters  do  not  indicate  what 
specific  scoring  issues  the  supporting 
documentation  addresses,  or  what  they 
want  EPA  to  evaluate  in  the  supporting 
documentation,  EPA  can  only  attempt  to 
respond  to  such  documents  as  best  it 
can.  Any  commenter  submitting 
additional  documentation  to  EPA  should 
indicate  what  specific  points  in  that 
documentation  EPA  is  to  consider.  As 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  noted  in  Northside 
Sanitary  Landfill  v.  Thomas  Fr  EPA.  849 
F.  2d  1516, 1520  (DC.  Cir.  1988)  cert, 
pending  No.  88-1035,  during  nolice-and- 
comment  rulemaking  a  commenter  must 
explain  with  some  specificity  how  any 
documents  submitted  are  relevant  to 
issues  in  the  rulemaking. 

Availability  of  Information 

EPA  has  published  a  statement 
describing  what  background  information 
(resulting  from  the  initial  investigation 
of  potential  CERCLA  sites)  the  Agency 
discloses  in  response  to  Freedom  of 
Information  Act  requests  (52  FR  5578, 
February  25, 1987). 

i  \   Pirpose  and  Implementation  of  the 
NPL 

Purpose 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Fjivironment  and  Public  Works.  Senate 
Report  No.  96-648.  96th  Cong.,  2d  Sess, 
60  (1980)): 

The  priority  lists  serves  primarily 
inJonnational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  n-hich  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so, 
and  these  actions  will  l>e  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The  initial 
identification  of  a  site  for  the  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s).  if  any.  may 
be  appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  EPA  believes 
warrant  further  investigation. 
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Federal  facility  sites  are  eligible  for 
the  NPL  pursuant  to  the  NCP  at  40  CFR 
100  66(c)(2).  However,  section  111(e)(3) 


problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 


1987).  the  courts  have  affirmed  this 
interpretation: 
As  thp  Special  Master  noled  succinctly  in 
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Rules 


indicate  the  presence  or  likelihood  of  a 
release  to  the  environment;  (2)  factors 
that  indicate  the  nature  and  quantity  of 


the  various  EPA  and  State  offices 
participating  in  the  scoring.  The  Agency 
then  proposes  the  sites  that  meet  the 


subject  to  RCRA  Subtitle  C  corrective 
action  authorities  will  continue  to  be 
placed  on  the  NPL  Examples  of  such 
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Ff'Jeral  facility  sites  are  eligible  for 
the  NPL  pursuant  to  the  NCP  at  40  CFR 
300.66(c)(2).  However,  ssction  111(e)(3) 
of  CERCLA,  as  amended  by  S.AR.A. 
limits  the  expenditure  of  CERCLA 
monies  at  federally-owned  facilities. 
Federal  facility  sites  are  also  subject  to 
th°  requirements  of  CERCLA  section 
120  added  by  SARA. 

Implementation 

A  site  can  undergo  remedial  action 
findnced  by  the  Trust  Fund  only  after  it 
is  placed  on  the  final  .\PL  as  outlined  in 
the  NCP  at  40  CFR  30(J  6<.(c)(2)  and 
300.68(a).  However,  EP.\  may  take 
enforcement  actions  under  CERCL/\  or 
other  applicable  statu'es  against 
responsible  parties  regardless  of 
whether  the  site  is  on  the  NPL.  although. 
ds  a  practical  matter,  the  focus  of  EPA's 
enforcement  actions  has  been  and  wiil 
continue  to  be  on  NPL  sites.  Similarly,  in 
the  case  of  removal  actions,  EP.^  has  the 
authority  to  act  at  any  site,  whether 
listed  or  not.  that  m.ee's  the  criteria  of 
the  NCP  at  40  CFR  300  63-67 . 

EP.A's  policy  is  to  pursue  cleanup  of 
.NPL  sites  using  the  appropriate  response 
and/or  enforcement  actions  available  to 
the  .Agency,  including  authorities  other 
than  CERCLA.  Listing  a  site  will  serve 
as  notice  to  any  potentially  responsible 
party  that  the  Agency  may  initiate 
CERCLA-financed  remedial  action.  The 
Agency  will  decide  on  a  site-by-site 
bas;s  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities,  proceed  directly  with 
CERCLA-financed  response  actions  and 
seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL  EPA 
will  determine  high-pnority  candidates 
for  Superfund-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  initiatives.  These 
determ.inations  will  take  into  account 
which  approach  is  more  likely  to  most 
expeditiously  accomplish  cleanup  of  the 
!5ite  while  using  CERCLA's  limited 
resources  as  efficiently  as  possible. 

Remedial  response  actions  will  not 
necessarily  be  funded  in  the  same  order 
as  a  site  s  ranking  on  the  NPL — that  is. 
its  HRS  score.  The  information  collected 
tu  develop  fiRS  scores  is  not  sufficient 
in  itself  to  determine  either  the  extent  of 
contamination  or  the  appropriate 
response  for  a  particular  site,  EPA  relies 
on  further,  more  detailed  studies  in  the 
rem,edial  investigation/feasibility  study 
(RLFS)  to  address  these  concerns. 

The  RI/FS  determines  the  type  and 
extent  of  contamination.  It  also  takes 
into  account  the  amount  of 
contaminants  in  the  environment,  the 
risk  to  affected  populations  and 
environment,  the  cost  to  correct 


problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additional  studies, 
EPA  may  conclude  that  it  is  not 
desirable  to  initiate  a  CERCLA  remedial 
action  at  some  sites  on  the  NPL  because 
of  more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

RI/FS  at  Proposed  Sites.  An  RI/FS 
can  be  performed  at  proposed  sites  (or 
even  non-NPL  sites)  pursuant  to  the 
Agency's  removal  authority  under 
CERCLA.  as  outlined  in  the  NCP  at  40 
CFR  300.68(a)(1).  (Section  101(23)  of 
CERCLA  defines  "remove"  or  "removal" 
to  include  "such  actions  as  may  be 
necessary  to  monitor,  assess  and 
evaluate  the  release  or  threat  of  release 
*  *  *."  The  definition  of  "removal"  also 
includes  "action  taken  under  section 
104(b)  of  this  Act  *  *  '."which 
authorizes  the  Agency  to  perform 
studies,  investigations,  and  other 
information-gathering  activities.) 
Although  an  RI/FS  is  generally 
conducted  at  a  site  after  the  site  has 
been  placed  on  the  NPL  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  proposed  NPL  site 
in  preparation  for  a  possible  CERCLA- 
financed  remedial  action,  such  as  when 
the  Agency  believes  that  a  delay  may 
create  unnecessary  risks  to  human 
health  or  the  environment.  In  addition, 
the  Agency  may  conduct  an  RI/FS  to 
assist  in  determining  whether  to  conduct 
a  removal  or  enforcement  action  at  a 
site. 

Facility  (Site)  Boundaries.  A  "facility" 
is  defined  under  CERCLA  section  101(9) 
and  the  NCP  at  40  CFR  300,6  as  "(A)  any 
building,  structure.  *  *  '  well,  pit,  pond, 
*  *  *  or  (B)  any  site  or  area  where  a 
hazardous  substance  has  been 
deposited,  stored,  disposed  of,  or  placed, 
or  otherwise  come  to  be  located  '  *  *." 
(The  term  "site"  is  frequently  used 
interchangeably  with  facility.)  The 
"come  to  be  located"  language 
implements  the  broad  remedial  purposes 
of  CERCLA,  giving  EPA  authority  to 
clean  up  contamination  when  it  has 
spread  from  the  original  source.  In  U.S. 
v.  Bliss.  667  F.  Supp.  1298, 1305  (E.D.  Mo, 


1987),  the  courts  have  affirmed  this 

interpretation: 

As  the  Special  Master  nolpd  succinctly  in 
United  States  v.  Conservation  Chemical  Co., 
619  F.  Supp.  |162,|  at  185  [(W.D.Mo.  1985)). 
■■simply  put,  the  term  Tacilily^  includes  any  " 
place  where  hazardous  substances  come  to 
be  located. '■ 

Thus,  to  show  that  an  area  is  a  ■'facility", 
the  plaintiff  need  only  show  that  a  hazardous 
substance  has  been  placed  there  or  has 
■'otherwise  come  to  be  located'^  there. 

The  extent  of  the  contamination,  and 

thus  the  "facility",  is  first  described 
when  a  release  or  threatened  release  is 
scored  using  the  HRS.  However,  HRS 
scoring  and  the  subsequent  listing  of  a 
release  merely  represent  the  initial 
determination  that  a  certain  area  may 
need  to  be  addressed  under  CERCLA. 
Accordingly,  EPA  contemplates  that  the 
preliminary  description  of  facility 
boundaries  at  the  time  of  scoring  will 
need  to  be  refined  and  improved  as 
more  information  is  developed  as  to 
where  the  contamination  has  come  to  be 
located:  this  refining  step  generally 
comes  during  the  RI/FS  stage.  As  the 
NCP  provides  at  40  CFR  300,68(d): 

An  RI/FS  shall  '   *  '  determine  the  nature 
and  extent  of  the  threat  presented  by  the 
release  and  *  *  '  evaluate  proposed 
remedies.  This  includes  *   '   *  the  gathering  of 
sufficient  information  to  determine  the 
necessity  for  and  proposed  extent  of  remedial 
action. 

The  preliminary  description  of  a 

facility  when  it  is  listed  does  not 
preclude  the  Agency,  during  the  RI/FS, 
from  following  the  contamination  as  far 
as  it  goes,  and  then  considering  the 
facility,  for  response  purposes,  as  the 
entire  area  where  hazardous  substances 
have  come  to  be  located,  even  if  that 
area  extends  beyond  the  boundary  for 
which  the  site  was  named. 

III.  NPL  Update  Process 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL.  The  principal 
mechanism  is  the  application  of  the 
HRS.  The  HRS  serves  as  a  screening 
device  to  evaluate  the  relative  potential 
of  uncontrolled  hazardous  substances  to 
cause  human  health  or  safety  problems. 
or  ecological  or  environmental  damage. 
The  HRS  score  is  calculated  by 
estimating  risks  presented  in  three 
potential  "pathways"  of  human  or 
environmental  exposure:  ground  water, 
surface  water,  and  air.  Within  each 
pathway  of  exposure,  the  HRS  considers 
three  categories  of  factors  "that  are 
designed  to  encompass  most  aspects  of 
the  likelihood  of  exposure  to  a 
hazardous  substance  through  a  release 
and  the  magnitude  or  degree  of  harm 
from  such  exposure":  (1)  Factors  that 


indicate  the  presence  or  likelihood  of  a 

release  to  the  environment;  (2)  factors 
that  indicate  the  nature  and  quantity  of 
the  substances  presenting  the  potential 
threat:  and  (3)  factors  that  indicate  the 
human  or  environmental  "targets" 
potentially  at  risk  from  the  site.  Factors 
within  each  of  these  three  categories  are 
assigned  a  numerical  value  according  to 
a  set  scale.  Once  numerical  values  are 
computed  for  each  factor,  the  HRS  uses 
mathematical  formulas  that  reflect  the 
relative  importance  and 
interrelationships  of  the  various  factors 
to  arrive  at  a  final  site  score  on  a  scale 
of  0  to  100.  The  resultant  HRS  score 
represents  an  estimate  of  the  relative 
"probability  and  magnitude  of  harm  to 
the  human  population  or  sensitive 
environment  from  exposure  to 
hazardous  substances  as  a  result  of  the 
contamination  of  ground  water,  surface 
water,  or  air  (47  FR  31180.  July  16,  1982). 
Those  sites  that  score  28.50  or  greater  on 
the  HRS  are  eligible  for  the  NPL. 

Under  the  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism  is  provided  by  section 
105(a)(8)(B)  of  CERCLA,  as  amended  by 
SARA,  which  requires  that,  to  the  extent 
practicable,  the  NPL  include  within  the 
100  highest  priorities,  one  facility 
designated  by  each  State  representing 
the  greatest  danger  to  public  health, 
welfare,  or  the  environment  among 
known  facilities  in  the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.66(b)(4)  (50  FR  37624,  September  16, 
1985).  has  been  used  only  in  rare 
instances.  It  allows  certain  sites  with 
HRS  scores  below  28.50  to  be  eligible  for 
the  NPL  if  all  of  the  following  occur: 

•  The  Agency  for  Toxic  Substances  and 
Disease  Registrv'  of  the  U.S.  Department  of 
Health  and  Human  Services  has  iF<:;:pd  :i 
health  advisory  which  recommends 
dissociation  of  individuals  from  the  release. 

•  EPA  determines  that  the  release  posns  a 
significant  threat  to  public  health, 

•  EPA  anticipates  that  it  will  be  more  cost- 
effective  to  use  its  remedial  authority  than  to 
use  its  removal  authority  to  respond  to  the 
release. 

States  have  the  primary  responsibility 
for  identifying  sites,  computing  HRS 
scores,  and  submittmg  candidate  sites  to 
the  EPA  Regional  Offices.  EPA  Regional 
Offices  conduct  a  quality  control  review 
of  the  States'  candidate  sites,  and  may 
assist  in  investigating,  sampling, 
monitoring,  and  scoring  sites.  Regional 
Offices  may  also  consider  candidate 
sites  in  addition  to  those  submitted  b\ 
States.  ElPA  Headquarters  conducts 
further  quality  assurance  audits  to 
ensure  accuracy  and  consistency  among 


the  various  EPA  and  State  offices 
participating  in  the  scoring.  The  Agency 
then  proposes  the  sites  that  meet  the 
eligibility  criteria  (and  EPA's  additional 
listing  requiremetits)  and  solicits  public 
comment  on  the  proposal.  Based  on 
these  comments  and  further  review  by 
EPA,  the  Agency  determines  final  HRS 
scores  and  places  those  sites  that  still 
qualify  on  the  NPL. 

I\'.  Statutory  Requirements  and  Listing 
Policies 

CERCLA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  by  expressly  excluding 
some  substances,  such  as  petroleum. 
from  the  response  program.  In  addition. 
CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 
known  releases  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
policy,  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  For  example.  EPA  has  chosen 
not  to  list  sites  that  result  from 
contamination  associated  with  facilities 
licensed  by  the  .Nuclear  Regulatory 
Commission  (.NRC).  on  the  grounds  that 
the  NRC  has  the  authority  and  expertise 
to  clean  up  releases  from  those  facilities 
(48  FR  40661,  September  8. 1983).  Where 
other  authorities  exist,  placing  the  site 
on  the  .NPL  for  possible  remedial  action 
under  CERCLA  may  not  be  appropriate. 
Therefore.  EPA  has  chosen  to  defer 
certain  types  sites  from  the  NPL  even 
though  CERCLA  may  provide  authority 
to  respond.  If,  however,  the  Agency  later 
determ.ines  that  sites  not  listed  as  a 
matter  of  policy  are  not  being  properly 
responded  to,  the  Agency  may  place 
them  on  the  NPL.  The  listing  policies 
and  statutory  requirements  of  particular 
relevance  to  this  proposed  rule  cover 
sites  involving  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  sites  with  "special 
study  wastes."  They  are  discussed 
below.  These  and  other  listing  policies 
and  statutory  requirements  have  been 
explained  in  greater  detail  in  previous 
rulemakings,  the  latest  being  June  24. 
1988  (53  FR  23978  and  53  FR  23988). 

Releases  From  Resource  Conservation 
and  Recovery  Act  (RCRA)  Sites 

On  June  10, 1986  (51  FR  21054),  EPA 
announced  a  decision  on  components  of 
a  policy  for  the  listing  or  the  deferral 
from  listing  on  the  NPL  of  several 
categories  of  non-Federal  sites  subject 
to  RCRA  Subtitle  C  corrective  action 
authorities.  Under  the  poHcy,  sites  not 


subject  to  RCRA  Subtitle  C  corrective 
action  authorities  will  continue  to  be 
placed  on  the  NPL  Examples  of  such 
site  include: 

•  Facilities  thai  ceased  treating,  storing,  or 
disposing  of  hazardous  waste  prior  to 
November  19. 1980  (the  effective  dale  of 
Phase  I  of  the  Subtitle  C  regulations)  and  to 
which  the  RCRA  corrective  aclton  or  other 
authorities  of  Subtitle  C  cannot  be  applied. 

•  Sites  at  which  only  materials  exempted 
from  the  statutory  or  regulatory  definition  of 
solid  waste  or  hazardous  waste  are  managed. 

•  Contamination  areas  resulting  from  the 
activities  of  RCRA  hazardous  waste  handlers 
to  which  RCRA  Subtitle  C  corrective  action 
authorities  do  not  apply,  such  as  hazardous 
waste  generators  or  transporters,  which  are 
not  required  to  have  Interim  Status  or  a  final 
RCRA  permit. 

Also  under  the  policy,  certain  RCRA 
sites  at  which  Subtitle  C  corrective 
action  authorities  are  available  may 
also  be  listed  if  they  meet  the  criteria  for 
listing  (e.g.,  an  HRS  score  of  28.50  or 
greater)  and  they  fall  within  one  of  the 
following  categories: 

•  Facilities  owned  by  persons  who  have 
demonstrated  an  inability  to  finance  a 
cleanup  as  evidenced  by  their  invocation  of 
the  bankruptcy  laws. 

•  Facilities  that  have  lost  authorization  to 
operate,  and  for  which  there  are  additional 
indications  that  the  owner  or  operator  will  be 
unwilling  to  undertake  corrective  action. 

•  Sites,  analyzed  on  a  case-by-case  basis, 
whose  owners  or  operators  have  a  clear 
history  of  unwillingness  to  undertake 
correction  action. 

On  August  9,  1988  (53  FR  30005).  EPA 
published  a  policy  for  determining 
whether  RCRA  facilities  are  unwilling  to 
perform  corrective  actions,  and 
therefore  should  be  proposed  to  the 
NPL  Additionally,  on  August  9, 1988  (53 
FR  30002),  EPA  published  a  policy 
statement  requesting  comment  on  a 
policy  for  determining  when  an  owner/ 
operator  should  be  considered  unable  to 
pay  for  addressing  the  contamination  at 
a  RCRA-regulated  site. 

On  June  24, 1988  (53  FR  23978).  EPA 
proposed  to  list  RCRA  sites  in  several 
other  categories  which  the  Agency 
considers  appropriate  for  placement  on 
the  NPL  These  categories  are  non-  or 
late  filers,  converters,  protective  filers, 
and  sites  holding  permits  issued  before 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984. 

This  update  proposes  a  RCRA  site  in 
the  converter  category: 

•  Tri-Cifies  Barrel  Co.,  Inc..  Port  Crane, 
New  York. 

Documents  supporting  the  RCRA 
determination  for  this  site  are  available 
for  review  in  both  the  Headquarters  and 
appropriate  Regional  docket 
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Releases  of  Special  Study  Wastes 

Section  105(g)  of  CERCLA.  as 
amended  by  SARA,  requires  additional 
information  before  sites  involving  RCRA 
■  special  study  wastes"  can  be  proposed 
for  the  NPL  (until  revisions  to  the  HRS 
are  effected).  Section  105(g)  applies  to 
sites  that  (1)  were  not  on  or  proposed  for 
the  NPL  as  of  October  17. 1986  and  (2) 
contjin  sufficient  quantities  of  special 
study  wastes  as  defined  under  RCRA 
sections  3001(b)(2)  (drilling  fluids). 
3001(b)(3)(A)(ii)  (mining  wastes),  and 
3001(b)(3)(A)(iii)  (cement  kiln  dust). 
Before  these  sites  can  be  added  to  the 
NPL.  SAR.^  re  I'jires  that  the  following 
inforTi.itiOP.  bp  considered: 

•  Th"  (  \;int  to  which  the  HRS  score  for 
the  facility  is  affected  by  the  presence  of  the 
special  study  waste  at  or  released  from  the 
facility. 

•  Available  Information  as  to  the  quantity, 
toxicity  and  concentration  of  hazardous 
fcubstances  that  are  constitutents  of  any 
special  study  waste  at  or  released  from  the 
facility:  the  extent  of  or  potential  for  release 
of  such  hazardous  constituents:  the  exposure 
or  potential  exposure  to  human  population 
and  environment;  and  the  degree  of  hazard  to 
human  health  or  the  environment  posed  by 
the  release  of  such  hazardous  constituents  at 
the  facility 

Update  =8  proposes  three  sites 
containing  or  potentially  containing 
special  study  wastes.  EPA  has  placed  in 
the  dockets  addenda  that  evaluate  for 

P3ch  proposed  site  the  information 
cjl'.ed  for  in  section  105(g).  The  addenda 
indicate  that  the  special  study  w.istes 
present  a  threat  to  human  health  and  the 
environment,  and  that  the  sites  should 
be  proposed  to  the  NPL.  The  site  sare: 

•  F..)s!(.'rn  MiLhaud  FUts  Contamination, 
Poci'ello,  Idjho. 

•  Kerr  M( C.ep  Chemical  Corp.  (Soda 
Spr-nsjs  Plant |,  Soda  S^r'ngs.  Idaho. 

•  Mor.sanio  Chemical  Co.  (Soda  Springs 
Plant).  Soda  Springs.  Idaho. 

CF.RCLA  section  125,  as  amended  by 
SAR.\,  addresses  special  study  wastes 

described  in  RCRA  section 
3001(bl(3)(Aj(il  (fly  ash  and  related 
wastes),  No  sites  in  this  rule  are  subject 
to  the  provisions  of  section  125. 

V.  Conlents  of  Propos«d  NPL  Update  »8 

Table  1  following  this  pre.iml)le  Ih'.s 
10  sites  proposed  for  the  NPL  in  Update 
=8.  Each  entry  contains  the  name  of  the 
facility  and  the  State  and  city  or  county 
in  which  It  IS  located.  All  sites  received 
HRS  scores  of  28  50  or  above. 

Each  proposed  site  is  placed  by  score 
in  a  group  corresponding  to  groups  of  50 
si'ps  presented  within  the  final  NPL.  For 


example,  a  site  in  Group  8  of  the 
proposed  update  has  a  score  that  falls 
within  the  range  of  scores  covered  by  a 
the  eighth  group  of  50  sites  on  the  final 
NPL  The  NPL  is  arranged  by  HRS 
scores  and  is  presented  in  groups  of  50 
to  emphasize  that  minor  differences  in 
scores  do  not  necessarily  represent 
significantly  different  levels  of  risk. 

In  the  past,  each  entry  was 
accompanied  by  one  or  more  notations 
reflecting  the  status  of  response  and 
cleanup  activities  at  the  site  at  the  time 
this  list  was  prepared.  EPA  is 
developing  a  report  summarizing 
response  activities  at  NPL  sites.  The 
report  will  be  available  shortly.  In  the 
interim,  information  on  activities  at  the 
new  proposed  sites  is  available  in  the 
site  summaries  or  upon  request  to  the 
appropriate  Regional  Office. 

\i   Keuiil.itorv  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL.  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of 
economic  implications  of  today's 
proposal  to  add  new  sites.  EPA  believes 
that  the  kinds  of  economic  effects 
associated  with  this  proposed  revision 
are  generally  similar  to  those  identified 
in  the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  FR  31180,  July  16, 1982)  and  the 
economic  analysis  prepared  when 
amendments  to  the  NCP  were  proposed 
(50  FR  5882.  February  12. 1985),  The 
Agency  believes  the  anticipated 
economic  effects  related  to  proposing 
the  addition  of  these  sites  to  the  NPL 
can  be  characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the 
most  recent  economic  analysis.  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs 

EPA  has  determied  that  this  proposed 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not 
establish  that  EPA  will  necessarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 


sites  included  in  this  proposed 
rulemaking. 

The  major  e\ents  that  follow  the 
proposed  listing  of  a  site  on  the  .NPL  are 
a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  constuction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS.  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  mav  bear  some  or 
all  the  costs  of  the  RI.'FS,  remedial 
design  and  construction,  and  O&M,  or 
EPA  and  the  states  may  share  costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  section 
104  of  SARA.  For  privately-owned  sites. 
as  well  as  at  publicly-owned  but  ncft 
publicly-operated  sites.  FP.\  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  ba  responsible  for  10%  of  the 
remedial  action.  For  publicly-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is  built,  costs 
f.ill  into  two  categories: 

•  For  restoration  of  ground  water  and 
surface  water.  EPA  will  share  in  startup  costs 
according  to  the  criteria  in  the  previous 
paragraph  for  10  years  or  until  a  sufficient 
level  of  protectiveness  is  achieved  before  the 
end  of  10  years. 

•  For  other  cleanups  EPA  will  share  for  up 
to  1  year  the  cost  of  that  portion  of  response 
needed  to  assure  that  a  remedy  is  operational 
and  functional.  After  that,  the  State  as.sumes 
full  responsibilities  for  OS.M. 

In  previous  NPL  rulemakings,  the 

Agenry  estimated  the  costs  associated 
with  these  activities  (RI/FS.  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  per  site  and  total  cost  basis. 
EPA  will  continue  with  this  approach. 
using  the  most  recent  (1988)  cost 
estimates  available;  these  estimates  art 
presented  below.  However,  there  is 
wide  variation  in  costs  for  individual 
sites,  depending  on  the  amount,  type, 
and  extent  of  contamination. 
Additionally,  EP.A  is  unable  to  predict 
what  portions  of  the  total  costs 
responsible  parties  will  bear,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Cost  category 

Ave'age  total 

COS!  pff 

site  ■ 

RI/FS . 

Renedial  Design _. 

Remediai  Action 

t.lOO.IXX) 

7,50,000 
•  13  500  000 

Net  present  value  o*  04M  • 

*  3  770.000 

'  1 988  U  S  Dollars 

'  ncljdes  Slate  cost-share 

'  Assumes  cost  of  O&M  over  30  years,  $400  000 
for  ttte  first  year  and  tO'-o  discount  rate 

Source  Office  of  Program  Management,  Office  of 
Emergency  and  Remediai  Response.  US  EPA 

Costs  to  States  associated  with 
today's  proposed  rule  arise  from  the 
required  State  cost-share  of:  (1)  10%  of 
remedial  actions  and  10%  of  first-year 
O&M  costs  at  privately-owned  sites  and 
sites  which  are  publicly-owned  hut  not 
publicly-operated;  and  (2)  at  least  50%  of 
the  remedial  planning  (RI/FS  and 
remedial  design),  remedial  action,  and 
first-year  O&M  costs  at  publicly- 
operated  sites.  States  will  assume  the 
cost  for  O&M  after  EPA's  period  of 
participation.  Using  the  assumptions 
developed  in  the  1982  RIA  for  the  NCP. 
EPA  has  assumed  that  90%  of  the  10 
sites  proposed  for  the  NPL  in  this  rule 
will  be  privately-owned  and  10%  will  be 
State-  or  locally-operated.  Therefore, 
using  the  budget  projections  presented 
above,  the  cost  to  States  of  undertaking 
Federal  remediai  planning  and  actions, 
but  excluding  O&M  costs,  would  be 
approximately  S20  m.illion.  State  O&M 
costs  cannot  be  accurately  determined 
because  EPA.  as  noted  above,  will  share 
O&M  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  surface 
water,  and  it  is  not  known  how  many 
sites  will  require  this  treatment  and  for 
how  long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  will  share  startup 
costs  for  up  to  10  years  at  25%  of  sites. 
Using  this  estimate.  State  O&M  costs 
would  be  approximately  $32  million. 

Proposing  a  hazardous  waste  site  for 
the  final  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary 
and  made  on  a  case-by-case  basis. 
Consequently,  precise  estimates  of  these 
effects  cannot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  sites;  the 
strength  of  the  evidence  linking  the 


wastes  at  the  site  to  the  parties:  the 

parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
proposed  amendment  to  the  NCP  are 
aggregations  of  effects  of  firms  and 
State  and  local  governments.  Although 
effects  could  be  felt  by  some  individual 
firms  and  States,  the  total  impact  of  this 
proposal  on  output,  prices,  and 
employment  is  expected  to  be  negligible 
at  the  national  level,  as  was  the  case  in 
the  1982  RIA 

Benefits 

The  real  benefits  associated  with 
today  8  proposal  to  place  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts.  Proposing 
sites  as  national  priority  targets  may 
also  give  States  increased  support  for 
funding  responses  at  particular  sites. 

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advance  of 
completing  the  RI/FS  at  these  sites. 

Associated  with  the  costs  are 
significant  potential  benefits  and  cost 
offsets.  The  distributional  costs  to  firms 
of  financing  NPL  remedies  have 
corresponding  "benefits"  in  that  funds 
expended  for  a  response  generate 
employment,  directly  or  indirectly 
(through  purchased  materials). 

VII.  Regulatory  Flexibility  Act  .Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  revisions  to 
the  .NCP,  they  are  not  typical  regulatory 
changes  since  the  revisions  do  not 
automatically  impose  costs.  Proposing 
sites  on  the  NPL  does  not  in  itself 
require  any  action  by  any  private  party, 
nor  does  it  determine  the  liabihty  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
it  is  hard  to  predict  impacts  on  any 
group.  A  site's  proposed  inclusion  on  the 


NPL  could  increase  the  likelihood  that 
adverse  impacts  to  responsible  parties 
(in  the  form  of  cleanup  costs)  will  occur, 
but  EPA  cannot  identify  the  potentially 
affected  business  at  this  time  nor 
estimate  the  number  of  small  businesses 
that  might  be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems  could 
be  significantly  aH'ected  by  CERCLA 
actions.  However.  EPA  does  not  expect 
the  impacts  from  the  listing  of  these  10 
sites  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Date:  April  27, 1989. 

lonathaoZ.  CaniMm, 

Deputy  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

It  is  proposed  to  amend  40  CFR  Part 
300  as  follows: 

PART  300— lAMCNDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9605:  42  U.S.C  9620:  33 
U.S.C.  1321(c)(2);  E.0. 11735  (38  FR  21243); 
EO.  12580  (52  FR  2923). 

2.  It  is  proposed  to  add  the  following 
sites  by  group  to  Appendix  B  of  Part  300 

Table  1.— National  Priorities  List. 
Proposed  Update  8  Sites  (by  Group) 
May  1989 


NPL 
Gf' 

St/Srte  r«me 

City/County 

1 
2 

PA    PublKker 

Industnes  irK 
10    Eastern  Michaud 

Flats  Contamia 

Prwia<telphia. 
Pocaielio 
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S<-ca  Sc'Tigs, 
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0     Kerr-UcGae 
Cherrucai  (Soda 

Sooa  Ss<  :--^.. 

6 

NY     Tn-C.t!es  Bar'el 
Co,  irx: 

P^rr  Crao*? 

10 

MO     St  ^ouis  Airpoi, 
HIS.  f^u-t  Coatings 

Si   Lotus  i^ojcty 

•3 

LigM/Arrwncan 
9  are! 

S<i'!  ...akc  :;.■/ 

11 

Ml    Aiiied  Paper/ 
Pofag«  Ck,' 
Kaiamaj  R 

K4lamazo.;3 

1^ 

•A    S^eter  Gloce 

Corp  Disposal 

K  rlO"  Jk                     1 

•4 
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DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 


r)  v.tildble  in  the  repo:!  nf  a  three-year  current  projects  funded  under  the  Talent 

s'udy  of  the  Cleveiar.d  Si..h.r;idrship8  Search  program  are  completing  the  first 

r~..it:rdrr-s  Inc  This  s'jdy  conrladed  that      year  of  their  three-year  awards.  The 


Streets,  SW).  Washington.  DC.  brt\MH  n 
the  hours  of  8:30  a.m  and  4.(X)  p.m.. 
Monday  through  Friday  of  each  wfi-k 
excppt  Federal  hohdavs. 
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DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 

Tal«nt  Search  Program 

AQENCY:  Department  of  Education 
ACTIOm:  Notice  of  proposed  pnont> 

8U««MARY:  The  Secretary'  of  Education 
proposes  to  establish  a  priority  for  a 
fiscal  year  1989  grant  competnion  ur.df  r 
the  Talent  Search  Program  for  awards  jf 
two  years'  duration.  Under  this  priori'y, 
approximately  S2.9  million  would  be 
reserved  for  proposals  from  currer* 
Talent  Search  Program  gran'ses 
proposing  ' }  attract  pro)ect  participants 
m  the  se^tT.:.'!  and  eight  grades  in  order 
tj  encourage  them  to  com.plete  high 
s'lhool  and  continue  their  educa*;on  a' 
tlie  postsecondary  level  after 
g'aduation. 

DATE:  Comments  must  be  received  en  or 
before  June  5,  1989. 

ADDRESSES:  All  comments  concerning 
t  IS  porposed  pnonty  should  be 
ii  Idressed  to  [owava  M.  Leagett.  Offic  r 
of  Postsecondary  Education,  U.S. 
Departm.ent  of  Education  (Room  306(). 
POB-3;.  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-5249. 
TDH  FVJBTWEB  INFORMATIOH  CONTACT: 
I  ;wava  M.  Leggett,  (202)  -32-4804, 
SUPPLEMENTARY  INFORMATtON:  As 
r-'cently  as  March  1989.  one  of  the 
rounlry's  major  school  systems 
a-iknowledged  that  over  half  of  its 
r  jrrent  40  percent  dropout  rate  could  be 
fc'tributed  to  7th  and  8th  grade  students. 
S.m.dar  statistics  on  lower-grade 
f'ropouts  are  occurring  m  m.any  other 
I^rge  metropol.tan  areas  throughout  the 
country.  Increasingly,  research  s'udie.;. 
rational  educators  and  reports  from 
V. ell-respected  bodies  such  as  the 
Education  Commission  of  the  Sta'ps  are 
railing  for  targeted  drooout  prever.'ion 
efforts  at  the  elem.en'ar,-  and  m.^dile 
s:hool  levels.  O'her  organizations  and 
institutions  that  have  disseminated 
comprehensive  reports  advocating  early 
mterevention  strategies  are^  Th.e 
Camegie  Task  Force  on  Educatii;-.  cf 
Young  Adolescents,  .\mencan  Council 
on  Education.  Massachusetts  Advocacy 
Cen'er,  Center  for  Early  Adolescence  at 
the  University  of  North  Carolina.  Edna 
McCorjieil  Clark  Foundation  of  Boston, 
and  the  California  State  Department  of 
Education,  It  is  significant  also  that  the 
New  York  City  school  system  has 
recently  begun  shifting  resources  from 
high  schools  to  earlier  grades  with  a 
veiw  toward  improved  retention. 

Empincal  data  which  correlates  the 
strong  likelihood  of  college  graduation 
with  early  identification  and 
intervention  with  the  a'  risK  pi-pil  's 


a-vfiiidble  in  the  report  of  a  thr^e-year 
study  of  the  Cleveland  Scholarships 
P-oyram.s.  Inc  This  s'udy  concluded  that 
BO  percent  of  *he  students  who  received 
guidance,  assistance,  and  follow-up 
CTLinsei'na  throuRh  the  program 
>---Kiua'ed  fr"m  col.*=ge   ns  a^'Unst  a 
ci'.onal  graduation  rate  0'  ,M  percent, 
Other  ci'ips  which  ha'.'e  replicated  the 
(.level-and  program  are'  New  York  (NY)i 
E  is'on  i'MAl,  Miami  lM,i,  Richmond. 
Alpxar.drid,  d.-d  Norfolk  (VA);  and 
lllayton  dr.',i  Cvilum.bus  (OH] 

The  new  initiative  for  the  Talent 
S.,:'Hr',h  t^rogr^^m  is  clearly  in  concert 
v-Th  tr.e  national  concern  to  address  the 
i'vw  dstri'ing  impact  on  the  economy  of 
'^,is  c()'int-\-'3  underpiii,i(ia*er-j  youth,  and 

•  1  -.  "j-^nd  to  'ne  ui^iiiig  if  tne  Secretary 

•  i  ■  s'.!r  driu-  '  :;3  *   *   *  I'lng  before 
\'\"\  h,!pp''-i   '  In  'iie  wivd.s  of  David 
Hom.becK,  \\n:,)  chairs  the  Carnegie  Task 
F.irce  ''T,  Edceafion  of  Yj„irig 
.■\d(jie,s(.er.'s   "Ea'ly 

Q,ic.escen!,e   "    '    *   represents  the 'last 
Les'  chance'  to  ins'ill  the  need  for  a 
send  education."  This  initiative  falls 
■mder  the  Secretary  s  t;-p  priority  for 
f,.!cusing  existing  resources  nn  t.^.e 
problem  cf  dropouts  by  compiem.entmg 
'■evera!  efforts  that  are  currently  under 
wav  In  .-Xogust  1968  the  School  Dropout 
Demonstrat'on  Assistance  Program 
iin:-!-  Ti'le  VI,  Part  B  of  Pub,  L  100-297 
dwarded  $24  million  for  the  initial  year 
f.  f  89  two-year  grants  to  LfL-X's. 
community -ba.sed  organizations,  and 
others  to  demonstrate  effective 
approaches  M.  pr*^ venting  dropouts  and 
encouraging  dropou's  to  reen'er  school. 
,\'.9.ri  under  the  Coopern'iie 
[demonstration  program  of  'h^  Carl  D 
i  erkms  Act.  ftS  million  wii  he 
n-.vi'ded  in  May  of  this  yar  '.''V  the 
mitcil  ya:  for  approxi.cia'cy  15  three- 
\»dr  proi-'cts  '0  demonstrate  effective 
re"  1  '.s  :' !'  ^->*  pi.ng  vocational 
ed  !■  a-ion  s'liiients  in  school  and  to 
-;*•:  i:  1  drcpouts  to  vocational  educatiijn 
;  "■igr.Tin--;. 

Ihe  Department  will  spend  $2.5 
million  to  evaluate  the  effectiveness  of 
these  two  programs.  Also,  the  1990 
budget  for  the  Department  includes 
increases  to  six  programs  to  help  serve 
the  needs  of  students  who  are  at  nsk  of 
becoming  dropouts.  These  programs 
include  Chapter  1,  Bilingual  Education 
Vocational  Education,  Indian  Education. 
Immigrant  Education,  and  Refugee 
Education.  These  increases  would 
complement  the  results  of  this  Talent 
Search  initiative,  which  is  designed  to 
address  the  needs  of  7th  and  8th  grade 
students  and  dropouts. 

The  Talent  Search  program  ser.es  the 
needs  of  dropout  prevention  and  adds  a 
second  element  to  encourage  students  to 
enter  postsecondary  education.  The 


current  projects  funded  under  the  Talent 
Search  program  are  completing  the  first 
year  of  their  three-year  awards.  The 
need  for  dropout  prevention  for  7th  and 
8th  grade  students  is  of  such  national 
significance  that  the  Department  cannot 
wait  two  years  for  the  next  competitive 
cycle  to  begin  serving  the  needs  of  these 
students.  Therefore,  the  Secretary  has 
decided  to  establish  a  com.petition  for 
two-year  awards  to  serve  7th  and  8th 
grade  students  and  dropouts.  During  this 
two-year  period,  the  Department  will 
assess  the  effectiveness  of  this  special 
initiative  in  addressing  the  needs  of  7th 
and  8th  graders  and  determine  the 
feasibility  of  the  continuation  of  this 
initiative  during  the  next  Talent  Search 
cycle. 

The  Secretary  has  decided  to 
establish  a  priority  limiting  the 
competition  for  these  two-year  awards 
to  current  grantees  under  the  Talent 
Search  program.  The  current  grantees 
already  have  a  mechanism  for  serving 
students  who  are  at  risk  of  dropping  out. 
Existing  Talent  Search  projects  have 
persorunel  experienced  in  providing 
services  to  resolve  problem.s  faced  by 
older  adolescents  who  are  likely  to  drop 
out  before  graduation  from  high  school. 
The  priority  will  ensure  that  7th  and  8th 
grade  students  and  dropouts  are  served 
by  these  experienced  personnel.  Early 
intervention  at  the  7th  and  8th  grade 
level  must  be  supplemented  with 
sustained  support  services  in  order  to 
significantly  reduce  the  large  number  of 
dropouts  that  occur  later  in  the 
educational  process. 

In  consideration  of  the  foregoing  and 
under  the  procedures  in  the  Department 
of  Education  General  Administrative 
Regulations  at  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  establish  the 
followdng  priority  for  a  fiscal  year  i'W9 
Talent  Search  grant  competition. 

Proposed  Priority 

Current  grantees  under  the  Talent 
Search  Program  may  compete  for  2-year 
projects  that  focus  on  serving  7th  and 
8th  grade  students  and  dropouts  in  order 
to  encourage  them  to  complete  high 
school  and  continue  their  education  at 
the  postsecondary  level  after 
graduation,  without  regard  to  34  CFR 
643.3(a](5]. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recomm.endaticn'? 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  priority  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Room  3060,  Regional 
Office  Building  number  3  (7th  and  D 


Streets,  SW),  Washington,  DC.  between 
the  hours  of  Bi30  a.m  and  4:f)0  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

.Authorityi  20  V  S-C.  lO-fki,  lorod-lb,  and 

10~0d-lc. 

(Catalog  of  Federal  Domestic  As-sistsnce 
.Nuraberi  84.044 — Talent  Search  Program) 

Dated:  April  7. 19m 
Lauro  F.  Cavazos, 

Sccmary  o' EJucaticm 

[FR  Doc.  89-10975  Filed  >  4-e><.  8  45  am) 
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Cotton.  inf.ao 

Army  Department 

NOTICES 

F'.\i:.>:iirf>ntal  statements:  availability,  etc.: 
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Federal  Communications  Commission 

RULES 

Common  carrier  services 

Dominant  earners  rates,  \9HM} 
Radio  broadcasting' 
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Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
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NOTICES 
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Interior  Department 
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IVocedure  and  administration: 
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Income  taxes 
Benefits  and  contributions:  permitted  disparity: 
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of  notice;  cross  reference,  19578 

International  Trade  Administration 

NOTICES 
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Countervailing  duties. 
Fresh,  chilled,  and  frozen  pork  from  Canada.  19582 
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requests 
Dried  heavy  salted  codfish  from  Canada.  19591 
Polyphase  induction  motors.  19591 

Self-propelled  bituminous  paving  equipment  replacement 
parts  from  Canada.  19592 

Interstate  Commerce  Commission 

NOTICES 

K.iilroad  operation,  acquisition,  construction,  etc.; 

Burhngton  Northern  Railroad  Co.,  19615 

Indi.ina  A  Ohio  Railv\-ay  Co..  19615 

Soo  Line  Railroad  Co.,  19616 
K.ulroad  services  abandonment: 

CSX  Transportation,  inc..  19617 

Justice  Department 

See  Immiarcition  and  N'atu'dliz.ition  Service 


National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Domestic  preference 
Correction.  19576 
Federal  Acquisition  Regulation  (F.AR): 
Products  and  services  from  Toshiba /Kongsberg, 

sanctions;  debarment  and  suspension,  and  Service 
Contract  Act.  labor  standards.  19812 
Prompt  pay,  and  architect-engineer  definition 
Correction,  19632 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activi!i<,^s  undi  r  OMB  review 
19617 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  19798 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors;  standard  design  certifications: 
and  combined  licenses;  early  site  permits 
Correction,  19632 

NOTICES 

.Agency  information  collection  activities  under  DMB  rrvi<  w 
19617 

Environmental  statements;  availaijility  etc: 
Houston  Lighting  &  Power  Co,  ct  ai',  19618 

Meetings; 
Nuclear  Safety  Research  Review  Committee,  19619 

Applications,  hearings,  determinations,  etc.: 
Arkansas  Power  &  Light  Co.,  19619 
Public  Service  Electric  &  Gas  Co,,  19620 
South  Carolina  Electric  &  Gas  Co.  et  al..  19620 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Special  obsen'onces: 

Older  Americans  Month  {Proc.  59"0).  19539 
Smith-Lever  A^-t  75th  Anniversity  (F'roc,  5969).  19537 

Public  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Reform  Commission 

See  Commission  on  Railroad  Retirement  Reform 

Reclamation  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona.  19614 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  ctianges: 
National  Association  of  Securities  De'.ilers,  Inc..  19620. 
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(2  documents) 


Applications,  hearings,  determinations,  etc.: 
Midwest  Stock  Exchange,  Inc.,  19623 
Philadelphia  Stock  Exchange,  Inc..  19623 

Small  Business  Administration 

RULES 

Surety  bond  guarantee,  19544 

Surface  Mining  Reclamation  and  Entofceme''!  Office 
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Initial  and  permanent  regulatory  programs: 
Special  categories  of  mining;  surface  mining  activities: 
underground  mining  activities;  underground  mining 
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Trade  Representative,  Office  of  United  Si;3let: 

NOTICES 
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Proclamation  5969  of  Mav   3.  1969 
Smith-Lever  Act  75th  Anniversary    1989 


By  the  President  of  the  rnitfd  States 


A  Proclamation 


ror  75  yc 
butions   t( 


rs,  'he  Co( 
U.S.   agrK 


liiturc' 


techmnues  and  5tate-i>f'-thf- 


Kxtension  Service  has  made  significant  contri- 
\    'f  cnii  rural  Americans  to  apply  the  latest 


ar't  it 


chnology  to  everyday  farming. 


In  1914.  iloke  Smith,  a  Senator  from  Georgia,  and  Asbury  Lever,  a  Congress- 
man from  South  Carolina,  proposed  the  creation  of  the  Cooperative  Extension 
Ser\u  e  as  'he  f  ducational  ,ir-m  of  the  U.S.  Department  of  Agriculture.  The 
Smith-Lever  Act— which  President  Wilson  signed  into  law  on  May  8,  1914 — 
established  the  Cooperative  Extension  System  as  a  partnership  between  the 
IS  Department  ;  f  Agriculture  and  State  land-grant  universities.  Today  this 
•«  nef ,  a  S>stem  includes  offices  in  nearly  all  of  the  Nation's  3,150  counties, 
( (ties,  and  noroughs,  at  Tuskegee  University,  and  at  land-grant  institutions  in 
the  50  States  and  six  territories.  In  celebrating  the  75th  Anniversary  of  the 
Smith  i. (Iff  A  t  wa  pav  tribute  to  our  dedicated  Extension  System  educators. 

1  h e  Co c 1 1  ( 
urban 


a  (J  a: 


live  Extension  System  has  done  much  to  ensure  that  rural  and 
and  youth  have  the  opportunity  to  develop  to  their  full  potential. 

I  he  System  has  built  on  tS'  spirit  and  traditions  of  its  founders,  successfully 
adapting  to  new  challenges  over  the  years,  while  assisting  the  American  farm 
family  wiUi  the  efficient  production  of  a  reliable  supply  of  food  and  fiber  for 
{  onsunif  rs  m  our  country  and  around  the  worid.  System  employees  and  the 
three  million  volunteers  who  ably  assist  them  help  individual  farmers,  fami- 
lies, and  communities  to  apply  research-generated  knowledge  and  leadership 
techniques  to  the  problems  facing  American  agriculture  today. 

In  rec  osnitan  of  the  contributions  of  the  Cooperative  Extension  System,  the 
Congress.  b\  House  |oint  Resolution  124,  has  authorized  and  requested  the 
issuance  of  a  proclamatmn  to  commemorate  the  enactment  of  the  Smith-Lever 

.•\ct  of  Mdv  8.  1914 

NOW.  THEREFORE,  I,  LdXJRtd:  ii[SH,  President  of  the  United  States  of 
Amenra  do  here[)\  proclaim  May  8,  1989,  as  the  75th  Anniversary  of  the 
signing  of  the  Smith  Lever  Act  of  1914.  I  call  upon  the  people  of  the  United 
States  to  (ilsprve  this  day  with  appropriate  ceremonies  and  activities. 

IN  Wi  LNFSS  WHEREOF  1  have  hereunto  set  my  hand  this  third  day  of  May. 
m  the  >  ear  i  f  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 
ence of  iht  I'mted  States  nf  America  the  two  hundred  and  thirteenth. 


|FR  Dor.   8<i-ni;3 
Fsicd  5-4-89:  2  21   pm| 
Biihng  code  3195-01-M 
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Proclamation  5970  of  Ma>    i.  1989 

Older  Americans  Month.  1989 


!9'r» 


By  the  President  of  the  I'nitPii  States  <if  ,\  (■.i.T-f,T 
A  Proclamation 

Throus  out  n.  history  of  the  United  States,  older  Americans  have  had  a 
profoutul  r  i  >  ,n  shaping  the  character  and  destiny  of  our  Nation.  From  the 
days  of  Brn  I  f  iri.;.:!.  who  was  81  years  old  when  he  helped  to  frame  our 
Lonstiti  iiiin  lo  th-  present  time,  older  Americans  have  blessed  us  with  their 
wisdom  i"  i  le.idership.  Each  May,  during  Older  Americans  Month,  we  ex- 
pr< -^^   ri  :r  r.  spt  rt   dod   gratitude  to  these  valued  members  of  our  society. 

^h''  c  on'rhiiSiorts  of  oidt  •  individuals  are  evident  in  virtually  every  aspect  of 
A.rn.ru.in  I  fo  in  j^uxernmcnt,  business  and  industry,  and  in  science  and  the 
arts  Too  ay  nidlioris  of  older  Americans  are  remaining  in  the  work  force  well 
past  the  traditional  rmrement  age."  In  fact,  many  senior  citizens  are  pursuing 
secomd  can  rrs  whde  others  continue  to  contribute  to  our  communities  and 
Nation  ttiri'-'jh  \  :d',o»eer  work. 

•'^'1  ''i'i'^  Ar>  IK  ,ins— whether  they  hold  jobs,  volunteer,  or  quietly  devote 
f"*''  ■''^''''  ''  f  =ni  1^  ""'d  friends— enrich  our  lives  beyond  measure.  Therefore. 
1( !  us  hoR.,r  ih*  m  not  only  during  Older  Americans  Month,  but  throughout  the 
y'f-  '* '  -s  ahva>s  show  our  appreciation  for  senior  citizens  by  respecting,  in 
pohcy  ds  w!  i!  as  practice,  their  rights  and  dignity.  We  can  demonstrate  our 
connn  tni.  :;t  to  that  end  by  helping  older  persons  to  maintain  their  independ- 


ence 


a 


nd 


"Tfit 


;  n  ij  t  f^  ( 


m  from  exploitation  and  discrimination. 

let  us  is  1  rerro  ;i 'tr  that,  while  most  older  Americans  are  healthy  and 
^,'  ''^"  "  '^^  '  ri*ed  special  care  and  attention.  Across  the  United  States, 
tnousan  is  of  community  groups,  religious  societies,  voluntary  service  organi- 
zations and  government  agencies  are  working  to  help  meet  the  special  needs 
of  elderlv  Aniencans.  As  individuals  and  as  a  Nation,  we  must  ensure  that 
ever>  romninity  provides  the  services  and  opportunities  that  older  Ameri- 
0.1  ns  noi'ij  cKiv]  deserve. 

The  Congress,  by  Senate  Joint  Resolution  45.  has  recognized  the  month  of  May 
198;)  as    Older  .Americans  Month,"  and  has  requested  the  President  to  issue  a 

pro(  uimation  in  observance  of  this  month. 

NOU  THr.RKFORE,  i,  GEORGE  BUSH,  President  of  the  United  States  of 
Ameru  a,  ilo  hereby  proclaim  the  month  of  May  1989  as  Older  Americans 
Month,  i  caii  upon  the  American  people  to  observe  this  month  with  appropri- 
ate programs,  ceremonies,  and  activities. 

IN  \\  IT  NFSS  U  HFKl  ( '}  I  have  hereunto  set  my  hand  this  fourth  day  of  May, 
'■■  ^''**  V  'T  of  our  [,  ;d  r ooeteen  hundred  and  eighty-nine,  and  of  the  Independ- 
ent e  .1  ih»  loud  S  .t!  s  )f  America  the  two  hundred  and  thirteenth. 


if"K  Do.    m-lUM 
Filed  5-5-89:  1026  ami 
Billmji  code  3196-01-M 
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Rules  and  Regulations 


f .  ,].•] 


This   section   of   the    FEDEF^AL    HEG.S'Eh 
contains   regulatory   dcxruments   having 
general   appltcab'hry   ar>d   kjgai  e«ect.    -r-osi 
oi   which   are   keyed   to   and   ccciifiec!   in 
the  Code   of   Federal   Regulations    v^ht::^   is 
publ:sh€-r)   urxJer   60   tities   pursuant   to   44 
use,    1510 

The  Code   of   Fedetal   ReqjLatJons   is   bold 
by   the   Supennierident   of    Documents 
Pncas   of   new   books   a'e   listed   in   the 
first   FEDERAL   REGISTER   issue   o*   ea:;r 
week 


DEPARTME^f^  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart201 

[Docket  No.  89-0391 

Federal  Seed  Act  Regulations 

AGENCY:  Animal  and  Plant  Flf.ilth 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  nile. 


SUMMARY:  We  are  aff:miing  without 
change  an  interim  rule  that  amended  the 
Federal  Seed  Act  Regulations  by 
removing  the  origin  staining 
reqiiirements  for  seed  of  alfalfa  ,;:  re.i 
clover  grown  in  Canada  and  imp'iri>>d 
into  the  United  States 
EFFECTIVE  DATE:  K!ay  8.  19H9, 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  E.  Cooper.  Senior  Operations 
Offirer.  Port  Operations.  PPQ.  APHiS, 
USDA,  Room  632,  Federal  Building.  G.SO.t 
Belcre^t  Road.  Hyattsviile.  MD  207H::. 
301-4.3B-8.iQ3. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  i-V'r'in  r-i'.e  putilinh-d  ;n  the 
Federal  Rr-^ister  un  Deceniber  30,  \9tiH 
{53  FR  :->2'3:.^-S1974.  Docket  \o.  8a-20«L 
and  effective  fanuari'  1.  19«9  (54  F"R 
4753.  Doc,''c;t  No.  89-001),  we  remov->d 
the  origin  staiiiing  requirements  for  seed 
of  ai.'"d!f.i  or  red  clover  grown  in  Canada 
and  impor'ed  into  the  United  States.  As 
explainsvi  m  gre.iUjr  detail  in  the 
SUPPLEMENTARY  INFORMATION 
accompanying  the  interim  rule  published 
December  30.  1988,  this  change  is 
mandated  by  section  301(e)  of  the 
I'ni'eJ  States-Canada  Free  Trade 
Implementation  Act  of  1988  (the  Actj. 
and  is  necessarj'  to  conform  the  Federal 
Seed  Act  Regulations  (the  reg-i'ation.sl 
with  the  Act. 


Comments 

C(  mmerts  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  February  28, 1989.  We 

;"( .>;•.•  ii  *UM  comments  that  were 
tm  ,  .'    Both  comme.ilers  supported 
I' !!  !  \  ;[  of  the  staining  requirement  for 
s.'cd  of  i  f  jif.i  or  red  clover  that  was 
I  f'.'  f;f  li  .;    *n  genetic  purity,  in 
urcini.in.  r  w-th  §§201  ',".  20:  :'6ofthe 
regulations,  by  a  qualified  certifying 
agency.  The  commenters  were 
concerned  that  seed  could  be  imported 
into  Canada  from  other  countries  and 
imported  into  the  United  States  as 
Canadian  seed.  Certification  is  not  a 
requirement  for  importing  seed  into  the 
United  States. 

The  Act  removes  our  statutory 
authority  to  require  staining  of  alfalfa  or 
red  clover  seed  that  is  grown  in  Canada 
and  imported  into  the  United  States.  The 
removal  of  the  staining  rer^uiremenf  is 
not  limited  to  certified  S'-^'  '  Tltfi  ':    ! 
no  change  is  made  ca  thi  !,,i^is  of  tfiese 
comments. 

Under  the  regulations,  seed  offered  for 
importation  info  the  United  States  must 
be  labelled  to  show  origin,  if  known. 
Such  seed  must  be  accompanied  by  a 
Declaration  of  Labeling  setting  forth  the 
information  that  is  on  or  attached  to  the 
containers  of  the  seed,  including,  among 
other  things,  a  statement  of  origin  of  the 
seed  The  r<»gulations  also  provide  that 
sc  i!  ;h  it  s  offered  for  importation  info 
the  I  ':v:,'d  S'ates  sh.i!'  he  rpf.,>ri! 
adt';  ~.s:()n  for  f,:iise  or  rus't  .iti.i.^; 
labelling.  These  reg^^idiory  requirements 
i.,o'-.tiri.je  to  apply  to  seod  of  alfalfa  or 
red  t  !ov*T  th.jt  is  impmt*  a  ;ri!i.  the 
I'ntcii  S'.jies  from  (;rfn.o.'a  and  should 
alidV  she  0(;rnnyn*t:'>'  :  liio  ems. 

Executive  Order  12231  ;ind  Rf-"!i!.ih.r\ 
Flexibility  .^ct 

This  rule  dci(."tes  a  regulatory 
requirement  which  is  no  longer 
authorized  by  the  Federal  Seed  Act 
becaiK-^o  of  ;ts  amendment.  If  has 
therefore  been  determined  that  it  is  not 
a  "major  rule  '  within  the  meaning  of 
F\ecutive  Order  12291  and 
Departmental  regulafon  1.512-1.  For  the 
same  reason,  it  is  not  subject  to 
regulatory  analyses  under  the  Regulatory 
Flexibility  Art. 

Paperwork  Reduction  Art 

The  ree'io:';ons  i:\  this  rule  contain  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Voi.  M.  No.  87 
Monday,  May  6,  1968 


Reduction  Act  of  1980,  as  amended  (44 
U.S.a3501e/«e<7.). 

List  of  Subject.<<  ;      i  ;  k      .rt201 

Advertising,  Agricultural 
commodities.  Imports,  Labelling, 
Reporting  and  recordkeeping 
-^ments.  Seeds,  Vegetables. 


FAPT  20 ^ 
R  E  G  U  LA ' 


—  FEDERAL 


"FED  &rT 


Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  201  and 
that  was  published  at  53  FR  52973-52974 
on  December  30, 1988. 

Done  in  Washington.  DC  this  3rd  day  of 

May  1989. 

lames  W.  Glosser 

Administrator,  Animal  and  Plant  Health 

Inspet  ticn  Service. 

IFR  Doc.  89-10948  Filed  5-5-89:  «:45  ajii| 
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Agricc'turai  Markpting  S''''v!re 
7  CF»  Pari  W.4 

'^"V-  8'*.  .■'?>. r  C 


Walnuts  G'O'A'i 
in  Enpe-ises 


C; 


■a:  f''Cr^..isr' 


A  G(  HC  V    \  gricultural  Marketing  Service. 
action:  Final  rule. 


su».'MARY:  This  final  rule  increases 
•  s      ditures  under  Marketing  Order  No. 
984  for  the  1987-88  marketing  year  and 
for  the  1988-89  marketing  year 
established  under  the  walnut  marketing 
order.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers. 

EFFECTIVE  DATFS     *  ".t  1.  1987, 

through  ;     \     :    0,.;       tH7-88  marketing 
year)  and  August  1, 1988,  through  July 

31.  1989  f198a-OT  markrtino  voprl 

FOR  rURTHER  INFORMATION  COK'«C  • 

beatriz  Kodnguez,  Marketing  Specidlist, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  P.O.  Box  96456, 
Room  2524-S,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  (wroRMATion        is  rule 
is  issued  uno.  :        '>»    ;„  ^^-   .,  uent 
and  Order  No.  984  (7  CFR  Part  984),  both 
as  amended,  regulating  the  handling  of 
walnuts  grown  in  CaHfomia.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


19542 
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amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  cntena  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS|  ha.s 
considered  the  economic  impact  of  this 
action  on  small  ent::ie8. 

The  purpose  of  the  RF.A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  smai! 
entities  acting  on  their  own  behalf 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility.  There  are 
approximately  60  handlers  of  walnuts 
grown  in  California  subject  to  regulation 
under  the  walnut  marketing  order  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121  2)  as  those 
having  average  gross  annual  revenues 
for  the  last  th^ee  years  of  less  than 
$500,000,  and  small  agncuiturul  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000 
The  majority  of  walnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  walnut  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
walnut  handlers  from  the  beginning  of 
such  year.  An  annual  budget  uf 
expenses  is  prepared  by  the  Walnut 
Marketing  Boarid  (Board)  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of  the  Board  are 
handlers  and  producers  of  walnuts 
They  are  familiar  with  the  Boards  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  a.-eas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  di.-ectly  aff.-'cted 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Board  met  on  February  10,  1989. 
and  unanimously  recommended 
increasing  expenses  for  the  1987-88 
marketing  year  by  $39,146  bnnging  the 
total  budget  from  $1,280,936  to 
$1,320,082.  The  reason  for  the  increase  in 
expenses  is  approval  of  an  additional 
resea.-ch  program  (an  acreage  survey] 
and  a  change  in  the  Board's  method  of 
depreciating  equipment  purchases. 
During  September  of  1987,  the  Board 


was  planning  to  fund  an  acreage  survey 

which  would  aid  the  walnu*  industry  in 
estimating  the  walnut  crop  more 
acru'-ately  The  budget  was  not 
increased' at  that  time  because  the 
details  of  the  3ur\  e>  as  well  as  the 
proposed  cost  were  not  complete.  Once 
the  details  were  completed,  both  the 
Research  Subcommittee  and  the  Board 
approved  the  surve>\  but  the  budget  was 
not  subsequently  increased.  In  addition. 
the  Board  altered  their  method  of 
depreciating  equipment  purchases 
during  Novem.ber  1987,  after  the  budget 
was  approved,  from  a  10-year 
depreciation  schedule  to  expending  the 
purchases  100  percent  m  the  year 
purchased. 

The  cost  of  the  additional  research 
pri'gram  (an  acreage  survey)  was 
$40,000  and  the  change  in  the  Board's 
method  of  depreciating  equipment 
purchases  resulted  in  a  line-item  over- 
expenditure  of  $2", 093,  Funds  were 
available  in  the  budget  to  cover  $27,947 
of  these  costs,  leaving  S;i9,146  as  the 
amount  over-expended.  It  will  not  be 
necessary  to  increase  the  assessment 
rate  for  the  1987-88  marketing  year  as 
adequate  funds  are  available  to  cover 
the  increase. 

The  Board  also  recommended  on 
February  10,  1989,  with  one  dissenting 
vote  to  increase  the  expenses  for  the 
1988-89  m.arketmg  year  by  $75,000 
bnnsing  the  total  budget  from  $1,400,294 
to  $1,473,294.  The  reason  for  this 
expense  increase  is  that  the  walnut 
industry  would  like  to  conduct  an 
additional  marketing  research  pniject. 
The  purpose  of  the  research  would  be  to 
study  the  reasons  for  a  decline  in 
domestic  walnut  'shipments  and  to 
develop  new  methods  of  increasing 
domestic  shipments.  This  marketing 
research  program  accounts  for  the 
increase  in  expenses  b>  $75,000.  It  will 
not  be  necessary  to  increase  the 
assessment  rate  for  the  1988-89 
m.arketmg  year  because  adequate  funds 
are  available  to  cover  the  expense. 

The  funds  to  cover  these  increased 
expenses  came  from  uniform 
assessments  paid  by  handlers.  While 
this  action  n;ay  impose  additional  costs 
on  handlers,  and  some  handlers  may 
pass  these  costs  on  to  producers,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
.Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  num.ber  of  small  entities. 
This  action  am.ends  J §984.339  and 
984  340  and  .s  based  on  Board 
recommendations  and  other 
information.  A  proposed  nile  was 
published  In  the  March  29.  1989,  issue  of 


the  Federal  Register  (54  FR  12923). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
April  10, 1989.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Board  and  other  available  information, 
it  is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act, 

The  approval  for  the  expense  increase 
for  the  1988-89  marketing  year  needs  to 
be  expedited,  as  the  Board  would  like  to 
proceed  with  the  marketing  research 
project  approved  by  the  Board. 
Therefore,  it  is  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
US.C.  553). 

List  of  Subjects  in  7  CFR  Part  984 

California,  Marketing  agreements  and 
orders.  Walnuts, 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  984  is  amended  as 
follows: 

PART  984-tAMENDED] 

Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
Part  984  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  4«  Stat  31.  as 
amended.  7  U.S.C.  601-674. 

§984.339    (Amended] 

2.  Section  984.339  is  amended  by 
changing  ••Sl,280,936"  to  "$1,320,082." 

§  984.340    [Amended] 

3.  Section  984.340  is  amended  by 
changing  "81,400,294"  to  "$1.475,294. ' 

Dated:  Mas  3,  1989, 
Charles  R.  Brader. 

Dirvctor.  Fruit  and  Vegetable  Division. 
|FR  Doc  89-10947  Filed  5-5-89;  8:45  am) 
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7  CFR  Part  987 

[Docket  No.  FV-89-032] 

Domestic  Dates  Produced  or  Packed 
in  Riverside  County,  California; 
Increase  in  Expenses  for  1987-88  Crop 
Year 

AQENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes  an 
increase  in  expenses  for  the  California 
Date  Administrative  Committee 
(committee),  established  under 
Marketing  Order  987,  for  the  1987-88 


crop  year.  The  expenses  are  increased 

from  $411,267  to  $448019.  The  $36,752 

increase  is  needed  to  cover  advertising 

and  promotion  expenditures  in  excess  of 

those  authorized  in  the  committee's 

1987-88  budget, 

EFFECTIVE  DATE:  October  1,  1987  through 

September  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-So.,  Washington. 
DC,  20090-6456,  telephone  (202)  4:-5- 
3862. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  No.  987  (7  CFR  Part  987) 
regulating  the  handling  of  dates 
produced  or  packed  in  Riverside  County. 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  California  dates  regulated  under  this 
marketing  order  each  season,  and 
approximately  135  date  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

A  final  rule  establishing  expenses  in 
the  amount  of  $386,267  for  the  1987-88 
crop  year  was  published  in  the  Federal 
Register  on  January  7, 1988  (53  FR  401). 
The  committee's  expenses  were 


increased  by  $25,000  to  $411,267  on  May 
26, 1988  (,53  R  18973).  Such  expenses 
included  $378,253  for  advertising  and 
promotion.  The  committee  also  had 
$55. OCX)  in  unexpended  advertising  funds 
from  the  1986-87  crop  year. 

The  committee's  1987-88  financial 
audit  reflects  1987-88  mdrket  promotion 
expenditures  of  $470,005  After 
deducting  the  $55,000  which  was 
budgeted  in  the  1986-87  crop  year,  the 
committee  has  1987-88  promotion 
expenditures  of  $415,005.  which  exceeds 
1987-88  authorized  expenditures  by 
$36,752, 

At  its  March  2  meeting,  the  committee 
unanimously  recommended  that  its 
1987-88  expenses  be  increased  by 
$36,752  to  cover  the  expenditures  in 
excess  of  those  approved  by  the 
Department.  Therefore,  authorized 
expenses  for  the  lyB'-SS  crop  year  are 
increased  from  $411,367  to  $448,019. 
Adequate  funds  were  available  to  cover 
the  additional  expenses.  Hence,  no 
increase  in  the  assessment  rate  was 
recommended. 

Notice  of  this  action  was  published  in 
Federal  Register  on  April  4, 1989  (54  FR 
13526)  and  interested  persons  were 
invited  to  comment  thereon.  The 
comment  period  ended  April  14. 1989. 
No  comments  were  received. 

The  over-expenditure  was  a  result  of 
the  committee  operating  on  a  cash  basis 
of  accounting  which  only  accounted  for 
expenses  as  they  are  paid  and  not  for 
financial  obligations  yet  to  be  met.  This. 
combined  with  the  fact  that  the 
committee's  advertising  agency  did  not 
provide  a  detailed  accounting  of  each 
individual  promotion  activity  (consumer 
advertising,  food  service,  bakery,  etc.), 
made  it  difficult  for  the  committee  to 
accurately  determine  its  financial 
position  each  month. 

The  committee's  auditor  has 
suggested  various  changes  in  accounting 
procedures  which  should  make  the 
committee  more  aware  of  its  financial 
situation  at  any  given  time.  The 
Department  has  also  suggested  that  the 
committee  request  more  detailed 
invoices,  separated  by  expenditure 
category,  from  its  advertising  agency. 
The  committee  is  implementing  these 
suggestions  which  should  prevent  future 
over-expendi  tures. 

The  Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreement  and  order. 
Dates,  California. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  987  is  amended  as 
follows: 


PART  987~DOME,S7lC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 

amended:  7  U.S.C.  601-674. 

i  &6r.33i       Amenoea 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations: 

2.  Section  987.332  is  amended  by 
changing  "$411,26r'  to  "$448,019". 

Dated:  May  2, 1939. 

William  ].  Doyle, 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 

|FR  Doc.  89-10899  Filed  5-5-89;  8;4S  am| 
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DEPARTMENT  OF  JUSTICE 

Immigration  p.nri  Natura'ijation 
Service 

8  CFR  Pan  2M 

(IKS  Number  1122-691 


RlN 


:5-AB„, 


Sctiool  Approval  and  Witndrawal 

AGENCV:  Immigration  and  Naturalization 
Service,  Justice, 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  requires  that 
schools  approved  by  the  Imjnigration 
and  Naturalization  Service  (INS)  for 
attendance  by  foreign  students  report 
any  significant  changes  made  to  their 
names,  addresses,  or  curricula.  This 
requirement  is  necessary  to  permit  the 
Service  to  monitor  approved  schools  to 
ensure  their  continued  eligibility.  The 
Service  will  withdraw  the  approval  of  a 
school  on  notice  for  failure  to  comply 
with  this  reporting  requirement.  This 
rule  also  updates  the  regulation 
regarding  withdrawal  of  school  approval 
to  reflect  current  school  transfer 
procedures  for  F-1  nonimmigrant 
students. 

EFFECTIVE  DATE:  June  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  B,  Chang.  Senior  Examiner. 
Immigration  and  Naturalization  Service, 
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425  I  Street  NW,.  Washington.  DC  20536, 
Telephone:  (202)  633-3946. 
«UPf»U£MtMTARV  INFORMATION:  The 


been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  The  OMB  control 


the  approval  should  not  be  continued,  he 
or  she  shall  institute  withdrawal 
proceedings  in  accordance  with 
i  21 4.41  bj. 
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of  the  contract  price.  The  conditions  to 
the  use  of  this  authority  are  set  forth, 
SBA  uses  this  occasion  to  make  minor 
changes  in  existing  regulations 


(3)  90%  of  the  loss  for  bonds  issued 
under  the  prior — approval  program  if— 

•  The  total  amount  of  the  contract  at 
the  time  of  the  issuance  of  the  bond  is 


sureties  must  advise  SBA  of  all  bid 
bonds  issued  within  two  weeks,  and  of 
all  final  bonds  within  45  calendar  days, 

remittino  the  nrinrinnl's  oiinmntoo  foo  o< 
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425  I  Street  NW..  Washington.  DC  2053ft. 
Telephone;  (202)  83^-3946. 
tUPPlfMCNTAAY  IMFO«IIIIATK>*C  The 

Service  pubhshed  proposed  rcRulations 
m  the  Fedenl  Registw  at  54  FR  4831.  on 
January  31. 1989,  announcing  the 
requirement  for  schools  approved  for 
attendance  for  foreign  students  to  report 
to  the  Service  any  material  modification 
to  their  names,  addresses,  or  cumcula. 
This  requirement  is  designed  to  permit 
the  Service  to  monitor  approved  schouis 
to  ensure  their  continued  eligibility. 
Failure  to  comply  with  this  requirement 
may  result  in  the  withdrawal  of  the 
Service's  approval  pursuant  to  the 
provisions  of  S  214.4. 

As  explained  in  the  preamble  of  the 
proposed  rule,  it  is  not  the  Service  s 
intention  to  require  that  schools  report 
minor  changes  made  to  their  academic 
curricula.  Rather,  schools  are  only 
expected  to  report  substantial  changes 
that  will  bear  on  the  schools  eligibility 
for  continued  INS  approval. 

During  the  30-day  comment  period, 
which  ended  on  March  2. 1989.  the 
Service  received  only  two  wnttcn 
comments  on  the  proposed  rule.  Both 
comm.enters  suggest  that  the  Service 
exempt  those  educational  institutions 
that  are  long-established  and  well- 
known  from  the  reporting  requirement 
The  Service  agrees  that  institutions  of 
higher  education  seldom  change  the.r 
names,  addresses,  or  curricula,  and  that 
when  changes  do  take  place,  they  rurely 
affect  the  schools'  eligibility  for 
continued  approval  by  I.\S.  Therefore,  it 
IS  unlikely  that  the  reporting 
requirement  established  by  this  rule  will 
result  in  burdensome  paperwork  for 
schools  or  the  Service,  On  the  other 
hand,  to  exempt  some  schools  from  this 
reporting  requirement  would  create  a 
class  system  that  is  inconsistent  with 
the  Service  8  policy  of  treating  all 
approved  schools  on  an  equal  basis  To 
report  material  changes  made  to  its 
name,  address  or  cumculum,  a  scho<il 
should  submit  to  the  district  director 
having  jurisdiction  over  the  school  a 
bnef  letter  of  explanation  along  with  a 
current  school  catalog  containing 
information  about  the  changes. 

In  accordance  with  5  U.S.C.  eaMb).  the 
Commissioner  of  the  Immigration  and 
.Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  Mb)  of 
F..0  12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.O.  12612. 

This  rule  contains  information 
cnllprtion  requirements  which  have 


been  approved  by  the  OfTice  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  The  OMB  control 
number  for  these  collections  is 
contained  m  8  CFR  299.5 

List  of  Subjects  in  B  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Schools,  Student. 

Accordingly  Part  214,  Chapter  I  of 
Title  8  of  the  Code  of  Federal 
Reeulations  is  amended  as  follows: 

PART  214-NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  Part  214 
continues  to  read  as  follows. 

Authonty;  H  U.SC.  1103, 1164.  and  8  CFR 
Part  2. 

2.  In  §  214.3.  paragraphs  (e)(2)  and  (li) 
are  revised  to  read  as  follows: 

5214.3    Pettttons  for  approval  of  ichools. 
.         .         •         •         • 

(e)-  •  ♦ 

(2)  Cenfjral  Upon  approval  of  a 
petition,  the  district  director  shall  notify 
the  petitioner  An  approved  school  is 
required  to  report  immediately  to  the 
district  director  having  junsdication 
over  the  school  any  material 
modification  to  its  name,  address  or 
cumculum  for  a  determination  of 
continued  eli«il)tlity  for  approval.  The 
approval  of  a  school  is  valid  as  long  as 
the  school  operates  in  the  manner 
represented  in  the  petition.  The  approval 
IS  valid  only  for  the  type  of  program  and 
student  specified  in  the  approval  notice. 
The  apprr)val  may  t)e  withdrawn  in 
accordance  with  the  provisions  of 
{  214.4. 

•         t         •         • 

(h)  Review  of  school  approvals.  The 

district  director  may  periodically  review 
the  approval  of  a  school  in  his  or  her 
jurisdiction  for  compliance  with  the 
reporting  requirements  of  paragraph 
(g)(2)  of  this  section  and  for  continued 
eligibility  for  approval  pursuant  to 
paragraph  (t  I  of  this  section  The  district 
director  shall  also,  upon  receipt  of 
notification,  evaluate  any  changes  made 
to  the  name  address,  or  cumculum  of 
tin  approved  school  to  determine  if  the 
changes  hdVH  affected  the  school's 
eligibility  for  approval  The  district 
director  may  require  the  school  under 
n.'view  to  furnish  a  currently  executed 
Form  1-17  without  fee,  along  with 
supporting  dix-uments,  as  a  petition  for 
continuation  of  school  approval  when 
there  is  a  question  about  whether  the 
school  still  meets  the  eiigibiiity 
requirements  If  upon  completion  of  the 
review,  the  district  director  finds  that 


the  approval  should  not  be  continued,  he 
or  she  shall  institute  withdrawal 
proceedings  in  accordance  with 
i  214.4(b). 

•  •         •         •         • 

3.  In  §  214.4,  paragraph  (a)(l)(iii1  is 
revised  and  paragraph  (a)(l)(xviii)  is 
added  to  read  as  follows: 

§  214.4    Withdrawal  of  sctwol  approval 

(a)-   •  • 

(D*  *  • 

(iii)  Failure  of  a  designated  school 
official  to  notify  the  Service  of  the 
attendance  of  an  F-1  transfer  student  as 

required  by  S  214.2{f)(8)(ii). 

*  «         •         •         t 

(xviii)  Failure  of  a  designated  school 
official  to  notify  the  Service  of  materia! 
changes  to  the  school's  name,  address, 
or  curriculum  as  required  by 
§  214.3(e)(2). 

■  •  •  «  • 

Dated:  April  7,  1989. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations, 
Inimigratlon  and  Naturalization  Sen-ice. 
|FR  Doc.  89-10923  Filed  5-5-89;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 

(Revisions) 
RIN  3245-AB  77 

Surety  Bond  Guarantee  Regulations 

agency:  Small  Business  Administration 

(SEA). 

ACTION:  Interim  fmal  rules. 

summary:  Pub.  L.  100-59a  the  Small 
Business  Administration 
Reauthorization  and  Amendment  Art  of 
1988,  created  within  SBA's  Surety  Bond 
Guarantee  (SBG)  program  a  pilot 
Preferred  Surety  Bond  Guarantee  (PSB) 
program  which  allows  SBA  to  authorize 
selected  surety  companies  to  issue, 
monitor  and  service  surety  bonds 
subject  to  SBA's  guarantee  without 
specific  SBA  approval.  This  program, 
unless  extended  by  Congress,  is  due  to 
end  Sept.  30, 1992.  These  regulations 
implement  the  new  statute  by 
establishing  selection  criteria  for  such 
companies,  and  specifying  the  principles 
and  procedures  (detailed  in  the 
Supplementary  Information  below)  by 
which  SBA  will  administer  the  new 
program.  The  new  law  also  reinstates, 
with  some  changes,  SBA's  authority  to 
prevent  imminent  breach  of  contract  by 
financing  the  principal's  performance,  or 
providing  other  services,  with  up  to  10% 


of  the  contract  price.  The  conditions  to 
the  use  of  this  authority  are  set  forth. 
SBA  uses  this  occasion  to  make  minor 
changes  in  existing  regulations 
(specified  below)  by  promulgating  a 
complete  revision  of  the  entire 
regulatory  framework  in  Part  115  of  Title 
13,  Ch.  I  of  the  Code  of  Federal 
Regulations.  Because  section  209  of  the 
cited  statute  makes  its  provisions 
effective  on  May  2, 1989,  these 
regulations  are  published  as  "intenm 
final"  without  opportunity  for  prior 
public  comments.  SBA  requests 
comments  on  or  before  July  7, 1989. 
These  comments  will  be  carefully 
considered,  and  necessary  amendments 
made  as  soon  thereafter  as  practicable. 
dates:  This  rule  is  effective  May  8, 1989. 
Comments  are  due  on  or  before  July  7, 
1989. 

ADDRESSES:  Comments  should  be  sent 
to  James  W.  Parker,  Jr.,  Director,  Office 
of  Surety  Guarantees,  Small  Business 
Administrafion,  4040  N.  Fairfax  Drive. 
Suite  500,  Arlington,  'Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 
James  W.  Parker,  Jr.,  Tel:  (703)  235-2900. 
SUPPt^MENTARY  INFORMATION:  SBA  S 
Surety  Bond  Guarantee  regulations  were 
last  revised  on  August  24, 1988  (Rev.  2), 
effective  November  28, 1988  (53  FR 
32195  and  41149).  The  present  Revision  3 
follows  Rev.  2  in  many  respects,  and 
adds  new  provisions  implementing  the 
new  Preferred  Surety  Bond  Guarantee 
program  (PSB)  enacted  as  Title  II  of  the 
cited  statute,  Pub.  L.  100-590,  the 
"Preferred  Surety  Bond  Guarantee  Act 
of  1988",  per  section  201  thereof  (102 
Stat.  3007).  This  supplementary 
information  will  first  set  forth  the 
principal  provisions  implementing  the 
new  Act,  and  then  the  complementary 
changes  made  to  Rev.  2,  the  prior 
regulation.  Provisions  of  Rev.  2  carried 
forward  into  Rev.  3  are  not  discussed. 

Section  115.3(a)  Policy  has  been 
amended  to  add  the  new  congressional 
policy  of  the  preferred  surety  bond 
program  (PSB)  at  the  end  of  paragraph 
(a)  thereof 

Section  115.3(b)  Types  of  bonds  has 
been  amended  to  delete  the  term 
"coterminous"  from  the  discussion  of 
"ancillary"  bonds,  because  the  new 
statute  omitted  that  term,  which 
previously  required  that  ancillary  bonds 
could  not,  in  point  of  time,  extend 
beyond  the  life  of  the  main  bonds. 

A  new  §  115.3(d)  has  been  inserted  m 
this  same  section,  reflecting  the  policy 
that  SBA  indemnify  sureties  as  follows: 

(1)  Not  to  exceed  70%  of  the  loss  on 
bonds  issued  under  the  PSB  program; 

(2)  Not  to  exceed  80%  of  the  loss  on 
bonds  issued  under  the  conventional 
(prior  approval)  program,  except; 


(3)  90%  of  the  loss  for  bonds  is-sued 
under  the  prior — approval  program  if — 

•  The  total  amount  of  the  contract  at 
the  time  of  the  issuance  of  the  bond  is 
$100,000  or  less,  or 

•  The  bond  was  issued  to  a  small 
concern  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals,  as  defined  in 
the  regulation. 

The  regulation  further  provides  that  if 
a  contract  amount  of  $100,000  or  less  at 
the  time  of  bonding  is  subsequently 
increased  beyond  $100,000.  SBA's " 
indemnification  percentage  of  90'V  shall 
decrease  by  one  percentage  point  for 
each  $5,000  of  increase  in  the  contract 
amount  above  $100,000.  but  shall  not 
decrease  below  80%.  the  percentage 
which  would  have  been  applicable  if  the 
contract  amount  had  exceeded  the 
$100,000  limit  at  the  time  of  bonding. 

A  new  §  115.3(e)  has  also  been 
inserted,  which  sets  forth  the  criteria 
that  SBA  will  use  to  select  sureties  to 
operate  under  PSB,  These  cntena 
include,  but  are  not  limited  to  the 
following: 

(1)  An  underwriting  limit  of  at  least 
two  and  one-half  million  dollars; 

(2)  Adherence  to  Surety  Association 
of  America  advisory  rates: 

[3]  Underwriting  and  cldims 
departments  staffed  by  the  surety's  own 
employees; 

(4)  Surety  bond  volume  over  the  last 
five  years;  and 

(5)  Rating  by  recognized  authority. 
The  definition  section  (|  115.4)  has 

been  amended  to  contain  a  definition  for 
"imminent  breach  '  (threat  to  successful 
performance);  and  for  'PSB  Surety"  (a 
surety  admitted  to  PSB  and  given 
periodic  allocations  of  guarantee 
authority). 

A  new  §  115  6  sets  forth  in  paragraph 
(a)  the  application  procedures  for 
admission  to  the  PSB  program,  with 
emphasis  on  underwriting  and  claims 
procedures,  compliance  with  SBA's 
requirements,  and  geographic 
diversification. 

Section  115  6(b)  emphasizes  that 
SBA's  guarantee  attaches  only  to  bonds 
issued  within  the  surety  allotment 
authority.  Bid  bonds  count  against  the 
allotment  only  until  contract  award,  but 
the  discharge  of  final  bonds  does  not 
restore  allotment  authonty,  A  surety 
admitted  to  PSB  remains  free  to  submit 
guarantee  applications  outside  PSB  if  its 
allotment  is  exhausted,  or  if  it  desires 
the  higher  indemnification  percentages 
available  outside  of  PSB, 

Section  115.6(c)  requires  PSB  sureties 
to  observe  all  SBA  regulations  and 
collect  all  the  information  and 
certifications  that  SBA  requires  in  the 
prior-approval  SBG  program  PSB 


sureties  must  advise  SBA  of  all  bid 
bonds  issued  within  two  weeks,  and  of 
all  final  bonds  within  45  calendar  days, 
remitting  the  principal's  guarantee  fee  at 
the  same  time.  Failure  to  do  so 
Invalidates  SBA's  guarantee. 

Section  115.6(d)  requires  an  annual 
audit  of  PSB  participants  by  SBA 
examiners,  as  does  §  115.18(a). 

Section  115.6(e)  authorizes  SBA  to 
suspend  a  surety  from  PSB  on  30  days 
notice,  among  other  reasons,  if  surety 
violates  SBA  regulations  or  its  own 
underwriting  of  claims  procedures  or 
causes  SBA  excessive  losses.  Such 
suspension  may  be  appealed  under 
SBA's  procedures  (Part  134). 

Section  115.7(a)  reflects  the  changed 
guarantee  requirements  of  the  new 
statute  (section  411(a]).  which  now 
include  that  the  contractor  is  a  small 
business,  that  the  bond  is  expressly 
required  by  the  contract,  that  the  bond 
is  not  available  without  SBA's 
guarantee,  and  that  there  is  reasonable 
expectation  that  the  contractor  will 
perform  the  contract  successfully,  and 
that  the  terms  of  the  bond  are 
reasonable. 

Section  115.7  (c)  and  (d)  conform  the 
PSB  requirements  to  those  of  the  prior 
approval  program.  A  surety  issuing  a 
PSB  guarantee  must  collect  the  same 
information  and  certifications  and  its 
notices  of  final  bonds  must  include  the 
principal's  guarantee  fee. 

Section  115.10(b)  provides  that  SBA 
will  verify  compliance  when  PSB  claims 
are  received. 

Section  115.11(b)  requires  the  surety 
to  notify  SBA  within  30  days  of 
principal's  default,  in  order  to  enable 
SBA  to  prevent  the  issuance  of  further 
bond  guarantees  to  the  same  principal. 
SBA  is  to  be  advised  of  a  contractor's 
reinstatement. 

Section  115.13(b)  provides  that  PSB 
Sureties  may  also  issue  bonding  lines  if 
they  adhere  to  the  same  limitations  that 
SBA  observes  when  it  issues  a  bonding 
line. 

Section  115.14(b)  implements  the 
restored  "imminent  breach"  authority  of 
the  new  statute  for  both  prior-approval 
and  PSB  bonds.  Under  a  prior-approval 
bond,  the  surety  must  obtain  SBA's 
approval  before  making  payments  to 
prevent  a  breach,  and  such  payment  is 
generally  limited  to  10%  of  the  contract 
price.  Under  PSB.  a  surety  may  use  its 
own  judgment  but  SBA's  total 
indemnification  of  the  surety  cannot 
exceed  its  guaranteed  share  of  the  bond 
liability. 

Section  115.16  Defenses  of  SBA 
reflects  the  statutory  change  of  SBA's 
defense  against  liability.  The  newly 
added  defenses  are;  material  breach  of 
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the  guarantee  agreement,  and 
substantial  regulatory  violations. 
Paragraph  (c)  defines  "material  breach  ", 


issuance  of  bonds  under  a  bonding  line, 
and  under  PSB.  See  S  n5.3(n. 
The  definition  of  "Bid  Bond"  in  {  115.4 
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program  with  a  program  level  of  $1.25 

billion. 

SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federal 

AccDCcmor>(    in    ^nr^rxrri  •-inr'a   lA'itn 


guarantee  authority  for  SBA.  it  is 
conceivable  that  over  time  a  market 
shift  away  from  SBA  s  traditional 
participants  towards  the  new  SBG 


Sees. 

115.18  Audit  and  Uivesligatioa 

115.19  Savings  clause. 

Authocity:  Title  IV,  Part  B  of  the  Small 
Business  lnvestm(>nl  Art  of  1QSH  (i.^i  II  S  P. 
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the  guarantee  agreement,  and 
subfltantial  regulatory  violations. 
Paragraph  (c)  definea  "material  breach", 
and  paragraph  (d)  defines  •substantial 
regulatory  violation"  as  those  which 
increase  SBA  exposure  to  liability  by 
25*  or  $50,000,  whichever  is  less.  This 
measure  of  a  material  breach  of  the 
guarantee  agreement  applies  both  to 
increases  in  the  bond  liability,  and  in 
the  contract  amount  with  no  change  in 
the  bond  liability,  without  SBA's  pnor 
approval.  The  limit  of  25%  or  $50,000 
was  selected  for  liability  increases, 
either  for  purposes  of  additional 
guarantee  fee  or  for  denial  of  liability  by 
SBA.  if  such  increase  was  not  submitted 
for  prior  SBA  approval.  This  conforms  to 
the  Federal  Acquisition  Regulation,  48 
CFR  Ch.  I.  2ai06— 5(a)(2)(ii|.  which 
require*  a  contracting  officer  to  obtain 
the  consent  of  the  surety,  among  other 
conditions,  only  if  the  contract  price  is 
changed  upward  or  downward  by  more 
than  25%  or  $50,000.  Since  many  surety 
bond  guarantees  are  issued  for  Federal 
contracts  and  sine*  lesser  changes  can 
be  made  without  the  surety's  consent 
SBA  has  determined  to  use  the  same 
criteria  for  these  regulations. 

Regulatory  violations  also  include 
acts  contrary  to  the  purposes  of  the 
program  or  SBA's  mission,  or  to  national 
policy  (e.g.  racial  discrimination).  The 
new  defenses  are  also  reflected  in 
I  115.17  as  grounds  for  refusal  to  issue 
further  guarantees  or  to  suspend  or 
revoke  the  PSB  status  of  a  surety,  In 
addition,  the  regulation  adds  to  the 
examples  previously  given  for  the 
absence  of  good  character,  the  case  of  a 
person  or  firm  debarred  from 
participation  In  Federal  programs. 

The  following  discussion  covers  the 
most  significant  regulatory  changes  from 
Revision  2  to  Revision  3  which  are  not 
mandated  by  the  statute,  but  are 
necessary  in  order  to  create  the  two- 
track  system  of  the  dual  SBG  program. 

Former  S  115.3(d)  Appeal  of  surety  has 
been  omitted  because  informal  review 
by  higher  officials — as  distinguished 
from  formal  review  by  SBA's  Office  of 
Hearings  and  Appeals— ts  available 
throughout  the  SBG  program.  The 
termination  of  a  PSB  company's  status, 
however,  requires  a  formal  proceeding 
(see  S  115.6(e)). 

Section  115.3(0(1)  now  requires  a 
surety  to  keep  a  contemporaneous 
record  of  bond  issuances,  to  enable  a 
determination  of  the  exact  bond 
issuance  date  versus  the  time  work  has 
begun.  Paragraph  (f)(3)  of  this  section 
defines  the  time  work  has  begun  as  that 
moment  when  the  contractor  exposes 
his  surety  to  liabtHty  This  change  is 
npr.essary  to  differentiate  between  the 


issuance  of  bonds  under  a  bonding  line, 
and  under  PSB.  See  5  115.3(0. 

The  definition  of  "Bid  Bond"  in  J  115.4 
has  been  changed  to  shorten  the  SBA 
guarantee  of  the  bid  bond  from  12 
months  to  120  days.  This  brings  the  bid 
bond  validity  span  closer  to  the  Federal 
.Acquisition  Reguldtic.  which  allows  for 
a  60  day  extension  of  a  bid  bond  beyond 
the  time  for  bid  acceptance  without 
reference  back  to  the  surety  (Standard 
Form  24.  48  CFR  Ch.  1.  53. 301-24). 
Accordingly,  SBA's  guarantee  authority 
will  not  unnecessarily  remain 
encumbered  with  outstanding  bid  bond 
guarantees.  This  change  is  necessary 
since  PSB  sureties  will  issue  bid  bonds 
without  prior  SBA  approval. 

The  definition  of  Loss  under  Payment 
Bond  and  the  definition  oi  Payment 
Di'nd  in  S  115  4  have  been  expanded  to 
mclude  debts  of  the  principal  (beyond 
labor  and  materials)  for  which  the 
surety  is  liable.  The  definition  oi  Loss 
frvm  Attorney's  Fees  no  longer  refers  to 
suits  against  the  surety  initiated  by  "any 
other  person"  besides  the  principal, 
because  SB.\  did  not  intend  to  exclude 
from  compensable  loss  all  tort  suits 
agamst  a  surety.  These  changes  give 
sureties  operating  under  PSB  a  clearer 
description  of  compensable  versus 
noncompensable  losses. 

The  discussion  of  the  absence  of  good 
character  m  i  115.5(b)  has  been 
modified  to  state  that  it  is  a  person 
"under  indictment "  rather  than  one  who 
"has  been  indicted"  that  will  be  deemed 
of  other  than  good  character,  because 
past  indictments  which  may  have  been 
dismissed  are  not  relevant  to  a  later 
character  determination.  This  change  is 
editonaL  and  expresses  better  what 
SBA  always  intended. 

A  new  5  115.5^0  provides  that  persons 
or  firms  debarred  from  transactions  with 
any  Federal  department  or  agency  are 
ineligible  for  participation  in  this 
program.  This  paragraph  is  necessary  to 
meet  the  new  requirements  of 
government-wide  debarment  and 
suspension  rules,  13  CFR  Part  145  and  48 
CFR  Subpart  9.4. 

Section  115.10  SBA  s  review  of 
surety's  underwriting  standards  has 
b«en  conformed  to  the  new  guarantee 
conditions  of  section  411(a)  of  the  Act; 
see  discussion  above  under  J  115.7(a). 

Section  115.12(c)  SBA  charge  to  surety 
has  been  changed.  SBA's  guarantee  fee 
18  now  20  percent  of  the  premium  which 
a  surety  charges  under  the  PSB  program. 
or  under  the  pnor-approval  program  for 
premiums  not  in  excess  of  the  Surety 
A.ssociation  of  America's  advisory  rates. 
On  all  other  bonds  the  guaranty  fee 
remains  at  a  fat  dollar  amount- 
currently  $4— p^T  thousand  dollars  of 


bond  or  contract  amount.  Both  the 
contractor  and  the  sureties  are  required 
to  pay  additional  guarantee  fees  if  the 
contract  amount  and/or  the  bond 
liability  is  Increased  in  excess  of  25 
percent  or  $50,000.  whichever  is  less. 
Sureties  are  entitled  to  a  like  refund  if 
the  contract  amount  or  the  bond  liability 
is  decreased  to  a  like  extent.  This 
change  is  necessary  to  recognize  the 
difference  between  the  PSB  and  the 
prior-approval  programs. 

Section  115.13(b)  has  been  amended 
to  include  as  work  on  hand,  which  is  to 
be  reported  by  a  contractor  under  a 
bonding  line  to  the  surety,  jobs  bonded 
"otherwise",  meaning  bonded  by  a 
different  surety.  Thi3  change  is 
necessary  because  a  PSB  and  a  prior- 
approval  surety  could  bond  the  same 
contractor. 

In  S  115.13(c)  the  word  "determined" 
has  been  substituted  for 
"recommendation".  While  under  the 
prior-approval  program  the  surety 
recommends  limitations  on  a  bonding 
line  to  SBA.  which  SBA  usually  accepts, 
the  limitations  on  a  bonding  line  under 
the  PSB  program  are  entirely  within  the 
surety's  discretion.  We  felt  that 
"determined"  was  suitable  for  both 
situations. 

Section  115.14(c)  Salvage  and 
recovery  has  been  amended  to  require 
remittance  by  a  surety  not  operating 
under  PSB  of  salvage  and  recovery 
collections  to  SBA  within  90  days  of 
receipt  This  change  is  necessary  to 
differentiate  between  sureties  under  PSB 
and  other  sureties. 

Section  115.15  Claims  for  Josses  has 
been  amended.  A  PSB  surety  may  use  its 
own  claims  form  if  it  has  been  approved 
by  SBA,  whereas  non-PSB  sureties  must 
use  SBA  Form  994H.  A  copy  of  the 
bonded  contract  must  be  submitted  to 
SBA  with  surety's  initial  claim  for 
indemnification.  This  will  save  the 
intervening  time  when  SBA  requests  the 
contract  for  claim  verification. 

Section  115.17(b)  Business  Integrity 
has  been  amended  by  adding  to  the 
eligibility  requirements  for  sureties  to 
participate  in  the  SBG  program,  a  new 
paragraph  (5)  which  excludes  persons 
debarred  or  ineligible  for  participation 
in  any  Federal  program,  pursuant  to 
government-wide  debarment  and 
suspension  rules,  see  13  CFR  Part  145 
and  48  CFR  Subpart  9.4. 

Compiiance  With  Executive  Orders 
12291  and  12812,  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reductioa  Act 

For  purposes  of  Executive  Order 
12291,  SBA  has  determined  that  these 
niles  are  major  since  they  restructure  a 


program  with  a  program  level  of  $1.25 
billion. 

SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  5  L'  B.C.  604,  SB.'\  has 
determined  that  these  rules  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  following  analysis  is  provided 
within  the  context  of  the  review 
required  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603): 

These  rules  are  necessary  to 
implement  the  Preferred  Surety  Bond 
Guarantee  Program  Act  of  1988,  Pub.  L 
100-590,  Tide  11  approved  November  3. 
1968  (102  Stat.  3007).  This  Act  created 
within  SBA's  existing  surety  bond 
guarantee  program  a  new  program  under 
which  SBA  may  authorize  selected 
sureties  "without  further  administration 
approval,  to  insure,  monitor,  and  service 
such  bonds  subject  to  the 
Administration's  guarantee. " 

It  is  therefore  necessary  to  set  forth 
how  such  sureties  will  be  selected  to 
issue  SBA  guarantees  on  SBA's  behalf 
without  prior  SBA  approval,  how  they 
would  operate  to  meet  SBA's 
requirements  under  the  statute  and  the 
regulations,  how  SBA  would  regulate, 
audit  and,  if  necessary,  terminate  the 
PSB  status  of  such  sureties.  At  the  same 
time,  it  is  necessary  to  restructure  the 
existing  regulatory  system  to 
accommodate  a  two-track  surety  bond 
guarantee  program. 

The  change  in  §  115.12(c)  SBA  charge 
to  surety  was  made  because  the  prior 
computation  of  the  guarantee  fee,  a  flat 
dollar  amount,  had  occasionally  led  to 
absurd  results,  such  as  in  the  case  of 
supply  bonds,  when  the  SBA  charge 
could  exceed  the  surety's  premium.  We 
believe  that  the  present  system  will 
avoid  such  results. 

We  believe  that  the  new  statute  and 
these  regulations  will  result  in  lower 
bonding  costs  and  better  availability  of 
bonds  for  small  concerns,  because  the 
expected  entry  into  the  SBG  program  of 
major  industry  members  with  their  wide 
organizational  network,  at  premiums 
which  do  not  exceed  the  Surety 
Association  of  America's  advisory  rates, 
will  make  more  bonds  at  lower  cost 
available  to  the  small  business  market 
It  should  be  noted  that  the  PSB 
represents  a  trade-off:  PSB  sureties 
accept  a  lower  indemnification  rate 
against  their  losses,  and  lower 
premiums,  in  return  for  the  privilege  of 
protecting  their  bonds  with  llie  SBA 
guarantee  without  "second-guessing"  by 
SBA.  However,  given  the  finite 


guarantee  authority  for  SBA.  it  is 
conceivable  that  over  time  a  market 
shift  away  from  SBA  s  tiaditional 
participants  towards  the  new  SBC 
entrants  could  occur,  although  we  do  not 
think  so.  SBA's  ma'Cdst-d  bonriinK 
authority,  together  with  the  trade  off 
discussed  atwve.  should  combine  to 
prevent  a  detriment  to  our  traditional 
partners, 

SBA  is  not  aware  of  any  suitable 
alternatives  to  the  ruU-s  here  »»-t  forth. 

Because  of  the  stdtulon,'  deadline  for 
final  rule  making,  as  explained  in  the 
Summary,  these  nile.s  are  puhli.'.hpii  as 
interim  final,  with  a  reuuest  for 
comments. 

There  are  no  repor'mp,  recordkeeping 
and  other  compliance  requirement?  not 
approved  by  the  Office  of  Management 
and  Budget  which  would  come  under  the 
Paperwork  Reduction  Act,  44  LI.SC.  Ch. 
35, 

There  are  no  federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

The  legal  authority  for  these  rule 
changes  is  section  5(bJ(6)  of  the  Small 
Business  Act.  15  U  S.C.  634(b)(6),  section 
308(c)  of  the  Small  Business  Investment 
Act.  15  U.S.C.  687(c).  and  section  411(d) 
of  that  Act  15  U.S.C.  694b(d). 

List  of  Subjects  id  13  CFR  Part  115 

Small  business.  Surety  bonds 

Pursuant  to  the  authority  contained  in 
section  4n(d)  of  Title  IV,  Part  B,  Small 
Business  Investment  Act  of  1958,  as 
amended.  (15  irS.C.  a94l>[dl)  and  in 
section  203  of  the  Preferred  Surety  Bond 
Guarantee  Program  Act  of  1988,  Pub.  L 
100-5fW  (102  Stat.  3007),  Title  13,  Code  of 
Federal  Regulations,  Chapte.r  I.  Part  115. 
is  hereby  revised  as  follows; 

PART  115— SURETY  BONO 
GUARANTEE 

115.1  Statutory  provisions. 

115.2  Headings. 

115.3  PolKry, 

115.4  Definilions. 

115.5  Kligihility  of  principal. 

115.6  l>refprTfti  Siin-ty  Bond  PrtjRiam  (PSB). 

115.7  Procedufp  for  sure<y  bond  guararjtee 
assistance. 

1 1 5.8  Approval  or  decline  of  surety's 
application. 

115  9    Underwriting  standards. 
115  10    SH.\  s  review  of  surety's 
undr:rwnti!iK 

115.11  Rt  instulfnient  after  default  or  hilure 
to  pay  gudrantec  fee. 

115.12  Fp<>s  and  f>rpmjums. 
115  13  S<in"ty  bonding  line. 
115  14  Mininiizitlion  fif  loss. 
115  15  (;liiims  for  losses. 
Hi.  16  Deffensps  f>f  SBA. 

115.17    Refusal  to  issue  further  guarantees. 


Sea. 

115.1B    Audit  and  invesligatioa 

115.19    Savings  clause. 

Autbacity:  Title  IV.  Part  B  of  the  Small 
Business  Investment  Act  of  19SB  (15  VS.C 
e94«.  694b).  the  Inspector  General  Act  of  1978 
(5  U.S.C.  App.  1)  and  Pub.  L  100-59a  Title  n 

§115.1    Statutory  provWons. 

The  relevant  statutory  provisions  will 
be  found  at  15  U.S.C.  6948.  et  seq. 

§115.2    HMdings. 

Headings  are  explanatory  (for 
reference  ease)  and  are  not  regulatory. 

§115.3     Policy. 

(a)  Congressional  intent  It  is  the 
intent  of  Congress  to  strengthen  the 
competitive  free  enterprise  system  by 
assisting  qualified  small  business 
concerns  to  obtain  on  a  prudent  and 
economically  justifiable  basis,  bid. 
payment  or  performance  bonds  and 
bonds  ancillary  thereto,  which  are 
otherwise  unobtainable  without  a  Small 
Business  Administration  (SBA) 
guarantee.  Consequently.  Congress  has 
authorized  SBA  to  guarantee  partially 
(upon  such  terms  and  conditions  as  SBA 
may  prescribe)  sureties  participating  in 
the  Surety  Bond  Guarantee  (SBG) 
program  against  losses  incurred  as  a 
result  of  a  principal's  breach  of  the 
terms  of  a  big  bond,  payment  bond, 
performance  bond,  or  bor>ds  which  are 
ancillary  to  such  bonds,  or  any  contract 
not  exceeding  $1,250,000  in  face  value. 
Congress  has  further  authorized  SBA  to 
empower  selected  sureties,  without 
further  SBA  approval,  lo  issue,  monitor, 
and  service  such  bonds,  subject  to 
SBA's  guarantee.  This  latter  program  is 
hereafter  referred  lo  as  the  Preferred 
Surety  Bond  Program  (PSB). 

(b)  Types  of  bonds.  The 
Administration  has  determined  thai  only 
bid,  performance,  and  pa^'ment  bonds 
(other  than  bonds  in  the  nature  nf  a 
financial  guarantee — see  definition  of 
"contract,"  §  115.4)  issued  in  connection 
with  a  contract  and  of  a  type  listed  in 
the  "Contract  Bonds  "  section  of  the 
current  Rating  Manual  of  the  Surety 
Association  of  America '  will  be  eligible 
for  an  SBA  guarantee.  In  addition,  the 
SBA  guarantee  may  be  extendiid  to  socfa 
"ancillary"  boiKb  as  are  incidental  to 
the  contract  and  essential  for  its 
perfofniar>ce.  See  definition  of 
"Contract"  in  5 115.4. 

(c)  Gvorantee  agrei'nu'nt.  A  surely 
company  participating  in  this  program 
shall  be  listed  by  the  U.S  Treasury  as 
eligible  to  issue  bonds  in  connection 
with  Federal  procurement  contracts,  and 
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be  a  corporation  determined  by  SBA  to 
be  a  surety  eligible  to  participate  in  this 
program.  The  terms  and  conditions  of 
SBA's  bond  guarantee  agreements  may 


(3)  SBA  shall  indemnify  a  surety 
operating  under  PSB  in  an  amount  not  to 
exceed  seventy  percent  (70%)  of  the  loss. 

(ej  Selection  of  sureties  for  the  PSB 


but  only  by  the  signature  on  Form  991 
(0MB  No.  3245-0007)  of  an  SBA  official 
having  delegated  authority  to  approve 
contract  amounts  such  as  underlie  the 
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issuance  of  the  bond,  unless  SBA  and 
surety  agree  otherwise  in  writing. 

"Contract"  means  an  obligation  of  the 
principal  requiring  the  furnishing  of 


labor,  materials,  equipment  and  supplies 
furnished  for  use  in  the  performance  of 
the  contract  and  to  pay  other  debts  of 
the  principal  for  which  the  surety  i"* 


limits  permitted  by  §  115.16(e).  is 
increased  after  issuance  of  the  executed 
guaranteed  bond  beyond  the  statutory 
limit  of  $1,250,000,  SBA's  share  of  the 
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be  a  corporation  determined  by  SBA  to 
be  a  surety  eligible  to  participate  in  this 
program.  The  terms  and  conditions  of 
SBA's  bond  guarantee  agreements  may 
vary  from  surety  to  surety,  depending  on 
SBA's  expenence  with  a  particular 
surety.  Where  the  statute  does  not 
mandate  the  division  of  losses,  the 
Office  of  Surety  Guarantees  will 
consider,  among  other  things,  surety's 
loss  rate  in  this  program  in  comparison 
to  other  sureties  participating  with  SBA 
to  a  comparable  degree,  the  rating  or 
ranking  designation  assigned  to  the 
surety  by  recognized  authority,  the 
average  dollar  amount  of  bond  penalty 
per  bond  written  in  this  program  and  the 
ratio  of  bid  bonds  to  final  bonds  wntten 
in  this  program. 

(d)  Indemnification.  [\]  SBA  shall  pay 
to  the  surety  ninety  percent  (90%)  of  the 
loss  incurred  and  paid  if: 

(i)  The  total  amount  of  the  contract  at 
the  time  of  issuance  of  the  bond  is  one 
hundred  thousand  dollars  ($100,000)  or 
less;  or 

(u)  The  bond  was  issued  on  behalf  of 
a  small  concern  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  "Socially 
and  economically  disadvantaged 
individuals"  shall  include  Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian  Pacific  Amencans, 
Subcontinent  Asian  Americans,  and 
other  minorities  or  any  other  individual 
found  to  be  disadvantaged  by  SBA 
pursuant  to  section  8(a)  of  the  Small 
Business  Act  (15  U,S,C.  637(a)).  See 
5 124.105  of  this  chapter  A  concern  so 
owned  and  controlled  shall  qualify  if  it 
qualifies  as  small  under  the  size 
standard  for  its  pnmary  industry  as  set 
forth  in  Part  121  of  this  chapter  and  if  it 
is  at  least  fifty-one  percent  (51%)  or 
more  owned  by  such  disadvantaged 
individuals,  and  it  is  managed  and  its 
daily  business  operations  are  controlled 
by  one  or  more  such  individuals. 

(lii)  In  cases  where  the  contract 
amount,  subsequent  to  the  issuance  of 
the  bond  under  paragraph  (dl(l)(i)  of 
this  section,  increases  to  more  than 
$100,000,  through  change  orders  or 
otherwise,  the  percentage  of  SB.'^'s 
indemnification  of  the  surety  shall 
decrease  by  one  percentage  point  for 
each  $5,000  of  increase  or  part  thereof, 
but  shall  not  decrease  below  80  percent 

(2)  SBA  shall  indemnify  a  surety  not 
operating  under  PSB  in  an  amount  not  to 
exceed  an  administrative  ceiling  of 
eighty  percent  (80^)  of  the  loss  on  bonds 
issued  to  other  than  disadvantaged 
concerns,  or  on  bonds  on  contracts  in 
excess  of  $100,000  (one  hundred 
thousand  dollars). 


(3)  SBA  shall  indemnify  a  surety 
operating  under  PSB  in  an  amount  not  to 
exceed  seventy  percent  (70%)  of  the  loss. 

(el  Selection  o^ sureties  for  the  PSB 
program.  SBA  s  selection  of  sureties 
empowered  to  issue,  monitor  and 
service  bonds  subject  to  SBA's 
guarantee  without  prior  SBA  approval 
will  be  Ruided  by.  but  not  limited  to, 
these  factors: 

d  I  An  underwriting  limitation  of  at 
least  two  and  one-half  million  dollars 
iS2..5OO.0OO)  on  the  U.S.  Treasury 
Department  list  of  acceptable  sureties; 

(2)  .'\n  agreement  to  charge  small 
concerns  bonded  under  PSB  no  more 
than  the  advisory  premium  rates  of  the 
Surety  Association  of  America; 

(3)  Underwriting  authority  is  vested 
only  in  employees  of  the  surety's  home 
office  who.  as  a  group,  write  at  least  25 
percent  of  their  contract  bond  business 
outside  the  SBA  Surety  Bond  Guarantee 
program; 

(4J  Claims  are  processed  and  settled 
only  by  employees  of  a  permanent 
claims  department  satisfactory  to  SBA; 

(5)  Number  of  bid  and  final  contract 
bonds  issued  by  the  surety  from  year  to 
year  for  the  last  five  fiscal  years; 

(6)  The  rating  or  ranking  designations 
assigned  to  the  surety  by  recognized 
authority. 

The  PSB  program  shall  terminate  on 
September  30.  1992,  unless  extended  by 
Act  of  Congress.  SB.A  guarantees  issued 
under  this  program  on  or  before 
September  .30.  1992,  shall  remain  in 
effect  after  such  date. 

(f)  Timeliness.  (1)  A  guarantee  issued 
by  SBA.  other  than  pursuant  to  a  surety 
bonding  line  (see  §  115.13).  will  be 
honored  only  if  issued  before  the 
issuance  of  the  executed  bond(s)  and 
the  work  under  the  contract  has  begun. 
To  establish  the  exact  bond  issuance 
date,  a  surety  shall  maintain  a 
contemporaneous  record  of  the  issuance 
of  each  bond  (0MB  Approval  No.  3245- 
0007). 

(2)  A  guaranteed  bond  issued  under 
PSB  will  be  honored  by  SBA  only  if  the 
bond  was  ussued  withm  the  dollar  and 
time  limits  allocated  to  the  surety 
pursuant  to  §  115.6(b)  of  this  part,  and 
before  the  work  under  the  contract  to  be 
bonded  has  begun,  or  in  the  event  work 
has  begun,  if  the  PSB  surety's  file 
contains  the  documentation  required 
under  parcigraphs  (Hl'^KO  through  (iii)  of 
this  section. 

(3)  For  purposes  of  this  paragraph  (f), 
work  on  a  job  shall  be  considered  as 
having  begun  when  a  contractor  takes 
any  action  which  exposes  its  surety  to 
liability  under  applicable  law, 

(4)  SBA  may  guarantee  a  bond  issued 
after  work  on  the  contract  has  begun, 


but  only  by  the  signature  on  Form  991 
(0MB  No.  3245-0007)  of  an  SBA  official 
having  delegated  authority  to  approve 
contract  amounts  such  as  underlie  the 
bond  in  question  (see  5 101.3-2,  Part 
III(c)  of  this  chapter),  upon  receipt  of  all 
of  the  following  from  the  surety: 

(i)  Evidence  (certified  copy  of  contract 
or  sworn  affidavit)  from  the  principal 
that  the  surety  bond  requirement  was 
contained  in  the  original  job  contract,  or 
documentation  satisfactory  to  SBA,  as 
to  why  a  surety  bond  was  not  previously 
secured  and  is  now  being  required. 

(ii)  A  certification  by  the  principal 
listing  all  suppliers  and  indicating  that 
they  are  paid  to  date,  attaching  a  waiver 
of  lien  from  each;  that  all  taxes  and 
labor  costs  are  current;  that  all 
subcontractors  are  paid  to  their  current 
position  of  work  and  a  waiver  of  lien 
from  each,  or  an  explanation 
satisfactory  to  SBA  why  such 
documentation  cannot  be  produced. 

(iii)  A  certification  by  obligee  that  all 
payments  due  under  the  contract  to 
present  status  have  been  made  and  that 
the  job  has  been  satisfactorily 
completed  to  present  status. 

§115.4    Definitions. 

This  section  includes  terms  defined  at 
15  U.S.C.  694a  and  provides  definitions 
of  other  terms. 

"Affiliate"  is  defined  in  §  121.3(a)  of 
this  chapter. 

"Amount  of  Contract."  The  amount  of 
the  contract  to  be  bonded  shall  be 
established  as  of  the  time  of  issuance  of 
the  executed  and  guaranteed  bond  or 
bonds.  The  contract  amount  shall  not 
exceed  $1,250,000  in  face  value.  The 
amounts  of  two  or  more  contracts  for  a 
single  project,  to  be  performed  in 
phases,  shall  not  be  aggregated  if  the 
prior  bond  is  released  (other  than  for 
maintenance  or  warranty — see 
definition  of  "contract"  in  this  section) 
before  the  beginning  of  each  succeeding 
phase.  A  "single  project"  means  one 
represented  by  two  or  more  contracts  of 
one  principal  or  its  affiliates  with  one 
obligee  or  its  affiliates  for  performance 
at  the  same  locality,  irrespective  of  job 
title  or  nature  of  the  work  to  be 
performed. 

"Ancillary  Bond"  means  a  bond 
incidental  and  essential  to  performance 
of  the  bonded  contract. 

"Bid  Bond"  means  a  bond  conditioned 
upon  the  bidder  on  a  contract  (not  to 
exceed  a  contract  amount  of  $1,250,000) 
entering  into  the  contract,  if  bidder 
receives  the  award  thereof  and 
furnishing  the  prescribed  payment  bond 
and  performance  bond.  A  bid  bond 
guarantee  shall  expire  120  days  after 


issuance  of  the  bond,  unless  SBA  and 
surety  agree  otherwise  in  writing. 

"Confract"  means  an  obligation  of  the 
principal  requiring  the  furnishing  of 
services,  supplies,  labor,  materials. 
machinery,  equipment  or  construction 
(including  a  warranty  up  to  two  years  if 
such  warranty  is  hmited  to  deiective 
materials  or  workmanship).  The 
contract  shall  not  be  a  permit, 
subdivision  contract,  lease,  land 
contract,  evidence  of  debt,  financial 
guarantee  {e.g..  a  contract  requiring 
payment(s)  by  pnncipal  to  obligee), 
warranty  of  performance  or  efficiency, 
warranty  of  fidelity,  or  release  of  lien 
(other  than  for  claims  under  a 
guaranteed  bond)  nor  shall  a  contract 
prohibit  a  surety  from  performing  the 
contract  upon  default  of  the  principal.  A 
warranty  in  excess  of  two  years  or 
against  other  than  defective  materials  or 
workmanship  shall  not  be  covered  by 
SBA's  guarantee  unless  SBA,  by  a 
separate  writing  signed  by  surety  and 
SBA.  agrees  to  a  warranty  m  excess  of 
two  years  from  completion  or  for  othtr 
than  materials  and  workmanship, 
ancillary  to  an  otherwise  eligible 
contract  if  such  warranty  If  the 
immediate  contractual  responsibility  of 
the  principal,  upon  a  showing  that  such 
warranty  is  customarily  required  in  the 
relevant  trade  or  industry. 

"Contractor"  means  the  person  with 
whom  the  obligee  has  contracted  to 
perform  the  contract. 

"Imminent  Breach"  means  a  threat  to 
the  successful  performance  of  a  bonded 
contract  which,  unless  remedied  by 
surety,  makes  a  loss  under  the  bond 
appear  to  be  incviluble. 

"Issuance"  or  "issued"  means  the 
release  of  the  SBA-guaranteed  executed 
bond  by  the  surety,  which  binds  surety 
to  the  contract  if  such  contract  is 
awarded  to  the  principal. 

'Loss"  shall  have  the  following 
meanings: 

(a)  Loss  Under  Bid  Bond  In  the  case 
of  a  bid  bond,  the  lesser  of  the  penal 
sum  or  the  sum  which  is  the  difference 
between  the  bonded  bid  and  the  next 
higher  responsive  bid,  less  any  amoiint.s 
recovered  by  reason  of  the  principal's 
defenses  against  the  obligee's  demand 
for  performance  by  the  principal  and 
less  any  sums  recovered  frtim 
indemnitors  and  other  salvage.  Only  in 
jurisdictions  where  statute  or  settled 
decisional  law  requires  forfeiture  bid 
bonds  for  public  works  contracts,  shall 
forfeitures  on  such  bonds  be  deemed 
"Loss." 

(b)  Loss  Under  Payment  Bond.  In  the 
case  of  a  payment  bond,  at  the  surety's 
option,  the  sums  necessary  to  pay  all 
just  and  timely  claims  against  the 
principal  which  are  for  the  value  of 


luhor,  materials,  equipment  and  supplies 
furnished  for  use  in  the  performiince  of 
the  contract,  and  to  pay  other  debts  of 
the  principal  for  which  the  surety  is 
liable  under  the  bond,  or  the  penal  sum 
of  the  payment  bond,  with  interest  and 
reflated  court  costs  and  atio.Tiey's  fees,  if 
any.  less  any  amounts  recovered 
(through  offset  or  otherwise)  by  reason 
of  the  prmcipdl's  cl.iims  dgamst 
laborers.  mal('.'"!alnien.  subcontractors, 
suppliers  or  other  rightful  claimants,  and 
less  any  sums  recovered  from 
indernniiors  and  other  salvage. 

|r)  |j;)ss  Uadcr  Performance  Bond,  in 
the  case  of  a  performance  bond,  at  the 
Surety's  option,  the  .sums  necessary  to 
meet  Lhe  cost  of  fulfiUing  the  terms  of  a 
contract,  or  the  penal  sum  of  the  bonds, 
wilh  interest  and  related  court  costs  and 
attorneys  fees,  if  any.  less  amounts 
recovered  (through  offset  or  otherwise) 
by  reason  of  the  pnncipal's  defenses  or 
causes  of  action  against  the  obligee  and 
less  any  sums  recovered  from 
indemnitors  and  other  salvage. 

(d)  Loss  adjuFtmcnt  expense. 
Amounts  actually  paid,  specifically 
allocable  to  the  investigation, 
adjustment,  negotiation,  compromise. 
settlement  of  or  resistance  to  a  given 
clnim  (including  court  costs  and 
reasonable  attorney's  fees)  for  loss 
resulting  from  the  asserted  breach  of  the 
terms  of  any  guaranteed  bond,  but 
excluding  all  unallocated  or  overhead 
expenses  of  surety.  Any  allocation 
method  must  be  reasonable  and  in 
accord  with  generally  accepted 
accounting  principles. 

(e)  Loss  from  litigation  cost.  Expenses 
shall  also  include  court  costs  and 
reasonable  attorney's  fees  incurred  in 
suits  to  enforce  mitigation  of  loss  as 
defined  in  paragraphs  (a)  through  (c)  of 
this  definition,  including  suits  to  obtain 
sums  due  from  obligees,  indemnitors, 
principals  and  others,  but  no  such 
expense  shall  be  paid  for  any  such  suits 
filed  against  the  United  States  of 
America  or  any  of  its  agencies,  officers 
or  employees  unless  the  surety  has. 
prior  to  filing  such  suit,  received  written 
concurrence  from  SBA  that  such  suit 
may  be  fikd,  or  unless  such  claim  is 
asserted  as  a  cross-claim  or 
counterclaim. 

(f)  I^ss  from  attorneys'  fees  and 
damages  "I>nss"  shall  not  include 
attorney's  fees  and  court  costs  incurred 
by  a  surety  in  a  suit  by  or  against  SBA 
or  its  Administrator,  and  shall  not 
include  such  costs  or  payments  [e.g..  tort 
dam;ices)  ansinv;  out  of  a  successful  suit 
sounding  in  tort  initiated  under  the  bond 
by  a  principal  against  such  surety. 

(g)  lx)ss  afier  excess  contract  amount. 
Where  the  contract  amount,  through 
change  orders  or  otherwise,  within  the 


limits  permitted  by  §  115.16(e).  is 
increased  after  issuance  of  the  executed 
guaranteed  bond  beyond  the  statutory 
limit  of  $1,250,000.  SBA's  share  of  the 
loss  shall  be  limited  to  that  percentage 
of  the  increased  contract  amount,  which 
the  statutory  limit  represents,  multiplied 
by  the  guarantee  percentage  approved 
by  SBA  pursuant  to  §  115.3(d).  Thus,  if  a 
contract  amount  has  been  increased  to 
Si. 375.000,  SBA's  share  of  the  loss  under 
an  80%  guarantee  would  be  limited  to 
72.73%  1 7.250.aW/l. 375.000  =-90.91%  X 
80%  =  72.73%!. 

"OWigee"  means  in  the  case  of  a  bid 
bond,  the  person  requesting  bids  for  the 
performance  of  a  contract,  or  in  the  case 
of  a  payment  bond  or  performance 
bond,  the  person  who  has  contracted 
with  a  Principal  for  the  completion  of 
the  contract  and  to  whom  the  primary 
obligation  of  the  surety  runs  in  the  even! 
of  a  breach  by  the  principal  of  the 
conditions  of  a  pa}rment  bond  or 
performance  bond.  No  person  shall  be 
named  co-obligee  on  the  bond  unless 
such  person  (including  a  lender  to  the 
original  obligee)  is  bond  to  the  principal 
to  the  same  extent  as  the  original 
obligee  or  unless  such  co-obligce  is  a 
Federal  department  or  agency. 

"Payment  Bond"  means  a  bond 
conditioned  upon  the  payment  by  the 
Principal  of  money  to  persons  who 
furnish  labor,  materials,  equipment  and 
supplies  for  use  in  the  performance  of 
the  contract  and  to  other  persons  who 
have  a  right  of  action  against  such  Inind. 

"Performance  bond"  means  a  bond 
conditioned  upon  the  completion  by  the 
principal  of  a  contract  in  accordance 
with  its  terms.  Such  bond  shall  not 
prohibit  a  surety  from  performing  the 
contract  upon  default  of  the  principal. 

"Premium"  means  in  amount 
determined  by  applying  an  approved 
rate  to  the  bond  or  contract  amount,  and 
does  not  included  surcharges  for  extra 
services  whether  or  not  considered  part 
of  the  "premium"  under  local  law. 

"Principal"  means  (a)  in  the  case  of  a 
bid  bond,  a  person  bidding  for  the 
award  of  a  contract,  or  (b)  in  the  case  of 
final  bonds,  the  person  primarily  liable 
to  complete  a  contract  for  the  obligee,  or 
to  make  payments  to  other  persons  in 
respect  of  such  contract,  and  for  whose 
performance  or  payment  the  surety  is 
bound  under  the  terms  of  a  payment  or 
performance  bond.  A  principal  m.Ty  be  a 
prime  contractor  or  a  subcontractor. 

"PSB"  mearis  the  Preferred  Surety 
Bond  Program  (see  "PSB  Surety"). 

"PSB  Surety"  means  a  surety  admitted 
by  SBA  to  the  Preferred  Surety  Bond 
Program  (PSB)  and  authorized  by  SBA  (o 
issue,  monitor  and  service  without 
further  SBA  approval,  bid.  payment  and 
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performance  bonds,  and  bonds  ancillary 
thereto,  which  shall  be  guaranteed  by 
SBA,  subiect  to  these  regulations,  if 
issiir-d  within  thp  nenodic  allocations 


or  to  serve  as  a  prime  contractor  or 
subcontractor  thereon, 

(d)  Availability  of  bond.  Certify  that  a 
hnnd  in  not  nhfninsble  or  reasonable 


(c)  Operations.  (1)  A  PSB  surety  shall 
observe  all  applicable  SBA  regulations 
(including  but  not  limited  to  Parts  112. 
113. 115, 116  and  117)  and  obtain  from  its 
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reason(s)  for  such  suspension,  at  least 
30  calendar  days  prior  to  the  effective 
date  of  the  suspension.  Any  bonds 


the  issuance  of  the  bond(s)  to  be 
guaranteed  by  SBA.  Contractor  and 
surety,  respectively,  shall  disclose,  by 


s  115  8     Approval  Of  Oeciine  0'  su'ety's 
guarantee  applicaUon. 

(a)  Approval.  SBA's  approval  or 
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performance  bonds,  and  bonds  ancillary 
therpto.  which  shall  be  guaranteed  by 
SBA.  subiect  to  these  regulations,  if 
issued  within  the  periodic  allocations 
set  by  SBA  for  each  such  preferred 
surety  (soe  Jn5.6(bl). 

"Surety"  means  the  person  which  is 
listed  by  the  US.  Treasury,  see 
§  U.5  3(c).  and  is  a  corporation 
determined  by  SBA  to  be  a  surety 
eligible  to  participate  in  this  program, 
which  has  entered  into  a  Surety  Bond 
Guarantee  Agreement  with  SB.A  and  (a) 
Under  the  terms  of  a  bid  bond, 
undertakes  to  pay  a  sum  of  money  to  the 
obligee  in  the  event  the  principal 
breaches  the  conditions  of  the  bond:  (b) 
Under  the  terms  of  a  performance  bond, 
undertakes  to  pay  a  sum  of  money  or  to 
incur  the  cost  of  fulfilling  the  terms  of  a 
contract  m  the  event  the  principal 
breaches  the  conditions  of  the  contract: 
or  (c)  Under  the  terms  of  a  payment 
bond,  undertakes  to  make  payment  to 
all  persons  supplying  labor  and  material 
in  the  prosecution  of  the  work  under  the 
contract  and  who  have  a  right  of  action 
against  the  bond  under  local  law,  or  (d) 
Is  an  agent,  independent  agent, 
underwriter,  or  any  other  company  or 
individual  empowered  to  act  on  behalf 
of  such  person, 

§  11 5.S    Eligibility  of  principal. 

in  order  to  be  eligible  for  a  bond 
guaranteed  by  SBA.  the  principal  must: 

(a)  Size.  Qualify  as  a  small  business 
under  Part  121  of  this  chapter; 

(b)  Character  Possess  good  character 
and  reputation,  as  determined  by  SBA. 
A  Principal  will  be  deemed  to  meet  this 
standard  if  each  owner  of  twenty 
percent  or  more  of  its  equity,  and  each 
of  its  officers,  directors,  or  partners 
possesses  good  character  and 
reputation.  Good  character  and 
reputation  shall  be  presumed  absent 
when  any  such  person  Is  under 
indictment  (pending  disposition  i.if  such 
indictment)  for  or  convicted  of  a  felony, 
or  has  suffered  an  adverse  final  civil 
liidgmieri  th,it  he  or  she  has  committed  a 
breach  of  trust  or  the  violation  of  a  law 
or  regultition  protecting  the  integrity  of 
business  transactions  or  business 
relationships;  or  a  regulatory  authority 
has  revoked,  cancelled  or  suspended  the 
license  of  such  person  necessary  to 
perform  the  contract,  or  has  obtained  a 
bond  guarantee  by  fraud  or  material 
misrepresentation  (as  these  terms  are 
defined  in  J  11,5,16).  or  has  failed  to  keep 
Surety  informed  of  unbonded  contracts 
or  a  contract  bonded  by  another  surety 
lis  required  by  a  bonding  line 
commitment  pursuant  to  511513, 

|c)  S't'ed  ^or  bond  Certify  that  a  bund 
IS  required  m  order  to  bid  on  a  contract 


or  to  serve  as  a  prime  contractor  or 
subcontractor  thereon; 

id)  Availabilily  jf  bond.  Certify  that  a 
bond  IS  not  obtainable  or  reasonable 
terms  and  conditions  without  SBA's 
bond  guarantee  assistance:  and 

[e]  Partial  subcontract.  Certify  the 
percentage  of  work  under  the  contract  to 
be  subcontracted.  SBA  will  not 
guarantee  bonds  for  contractors  who  are 
primarily  brokers  or  packagers,  see 

S  124.109(a]  of  this  chapter. 

(f)  Debarment.  Certify  that  applicant 
is  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared 
ineligible,  or  voluntarily  excluded  from 
transactions  with  any  Federal 
department  or  agency,  pursuant  to 
government-wide  debarment  and 
suspension  rules.  See.  e.g.,  Part  145  of 
this  chapter,  and  48  CFR  Subpart  9  4 

§  1 1 5.6    Preferrtd  Surety  Bond  Program 
(PSB). 

(a)  Applications.  A  surety  shall  make 
application  for  admission  to  PSB  m 
writing  to  the  Director,  Office  of  Surety 
Guarantees  (OSG),  Small  Business 
Administration,  4040  N.  Fairfax  Drive, 
Suite  500.  Arlington,  Virginia  22203.  That 
office  shall  determine  the  eligibility  of 
the  applicant  for  admission  to  PSD 
status  (see  { 115.3(e))  and  review  the 
applicant's  standards  and  procedures 
for  underwriting,  administration  and 
claims  and  for  geographic 
diversification.  A  surety  admitted  to  PSB 
shall  execute  a  "Preferred  Surety  Bond 
Agreement,"  before  issuing  SB.\ 
guaranteed  bonds,  and  no  SBA 
guarantee  shall  attach  to  bonds  issued 
before  SBA's  Associate  Administrator 
for  Finance  and  Investment  or  his 
designee  has  countersigned  such 
Agreement, 

(b)  Allocation  for  guarantee  authority. 
OSG  shall  allot  to  each  surety  admitted 
to  PSB  a  periodic  maximum  guarantee 
authority.  No  SBA  guarantee  shall 
attach  to  bonds  issued  by  a  PSB  surety  if 
such  bonds  are  issued  within  a  given 
period  in  excess  of  the  allotted  authority 
for  such  period  and  no  reliance  on  future 
authority  shall  be  permitted  A  PSB 
surety's  allocation  shall  be  increased 
only  by  prior  written  permission  of  OSG. 
Bid  bond  guarantees  shall  count  against 
the  allocation  until  the  contract  has 
been  awarded.  The  release  of  final 
bonds  shall  not  restore  such  periodic 
allocation.  A  PSB  surety  may  submit 
guarantee  apphcations  for  prior  SB.'X 
approval,  subject  to  the  regulations  for 
SBA  guarantees  outside  PSB.  and  such 
guarantees  shall  not  count  against  the 
PSB  surety's  allocation  nor  be  subject  to 
the  limitation  on  indemnification  of 

S  115.3(d)(3). 


(c)  Operations.  (1)  A  PSB  surety  shall 
observe  all  applicable  SBA  regulations 
(including  but  not  limited  to  Parts  112. 
113, 115, 116  and  117)  and  obtain  from  its 
applicants  all  the  information  and 
certification  required  by  SBA.  Subject  to 
§  115.7(c).  it  shall  document  such 
observance  of  regulations  and  retain 
such  certifications  (including  a 
contemporaneous  record  of  the  date  of 
issuance  of  each  bond)  in  its  files,  for 
inspection  by  SBA  or  its  agents  and  for 
submission  to  SBA  in  connection  with 
claims  made  under  SBA's  guarantee.  See 
also  §  115.3(f). 

(2)  A  PSB  surety  shall  issue  and 
administer  SBA-guaranteed  bonds  in  the 
same  manner  and  with  the  same  staff  as 
the  surety's  activity  outside  the  PSB 
program. 

(3)  A  PSB  surely  shall  advise  SBA  of 
all  bid  bonds  issued  under  PSB  within 
ten  working  days  of  such  issuance,  and 
within  45  calendar  days  of  the  issuance 
of  final  bonds  or  the  surety's  approval  of 
increases  in  the  bond  obligations  in 
excess  of  25  percent  or  $50,000, 
whichever  is  less,  attaching  thereto  the 
principal's  initial  or  (if  applicable) 
additional  guarantee  fee.  See  §  115. 7(d). 
Subject  also  to  §  115.8(c),  SBA's 
guarantee  shall  not  cover  a  final  bond 
for  which  SBA  has  not  received  the 
principal's  initial  or  (if  applicable) 
additional  guarantee  fee  or  has  not 
received  notice  within  45  calendar  days. 
The  notice  shall  contain  the  name,  trade 
address  and  employer  ID  number  of  the 
principal,  the  surety's  SBA  bond 
number,  the  obligee's  name  and  address, 
a  brief  description  of  the  nature,  extent 
and  location  of  the  job,  the  bid  or 
estimated  contract  and  the  bond 
amount. 

(4)  A  PSB  surety  shall  notify  SBA  of 
any  suspension  or  debarment  action  for 
bonding  against  a  principal  within  30 
calendar  days  after  such  action.  See 
also  §§  115.11(d)  and  115.15. 

(5)  A  PSB  surety  may  not  accept  a 
compromise  proposal  without  SBA  s 
prior  written  approval.  A  PSB  surety 
intending  to  liquidate  a  small  concern 
shall  submit  a  liquidation  plan  to  SBA. 
and  SB.A  may  require  changes  to  such 
plan.  Any  liquidation  plan  approved  by 
SBA  shall  be  carried  out  in  a 
commercially  reasonable  manner. 

(d)  Reports  and  audits.  Each  PSB 
surety  shall  make  the  reports  to  SBA 
required  by  these  regulations,  and  shall 
be  audited  at  least  once  each  year  by 
examiners  selected  and  approved  by  the 
Administration  (see  §  115.18(a)). 

(e)  Suf^punslon  and  termination  of 
preferred  status.  SBA  reserves  the  right 
to  suspend  the  preferred  status  of  a 
surety  by  written  notice  stating  SBA's 


reason(s)  for  such  suspension,  at  least 
30  calendar  days  prior  to  the  effective 
date  of  the  suspension.  Any  bonds 
issued  under  SBA's  guarantee  prior  to 
the  effective  date  of  such  suspension 
shall  remain  covered  by  SBA's 
guarantee.  Reasons  for  such  suspension, 
in  addition  to  the  defenses  listed  in 
§  115.16.  shall  include,  but  not  be  limited 
to,  an  excessive  loss  experience  as 
compared  to  other  surety  companies 
participating  with  SBA  to  a  comparable 
degree,  a  finding  of  violation  of  the 
surety's  approved  underwriting  or 
claims  procedures,  or  of  SB.^  s 
regulations,  or  that  the  surety  no  longer 
meets  the  qualification  for  preferred 
status  (5  115.3(e)).  Any  surety  that  has 
been  so  suspended  may  file  a  petition  in 
accordance  with  §  134, 11(a)  of  this 
chapter.  Proceedings  concerning  such 
petition  shall  be  conducted  in 
accordance  with  the  pruvi.sions  of  Part 
134  of  this  chapter  and  may  result  in  the 
surety's  termination  from  surety  bond 
program  participation  (§  134  3(i)).  The 
Assistant  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  judge  of  such  office 
shall  be  the  reviewing  official  for 
purposes  of  §  134.34. 

§  11S.7    Procedure  for  surety  bond 
guarantee  assistance. 

(a)  General.  By  submitting  an 
application  to  SBA  for  a  bond  guarantee, 
or  by  issuing  a  bond  under  PSB,  surety 
shall  be  deemed  to  certify  that  the 
contractor  is  a  small  business  concern, 
that  the  bond  is  expressly  required  by 
the  terms  of  the  bid  solicitation  or  the 
contract  (as  the  case  may  be),  that  the 
contractor  is  not  able  to  obtain  suc;h 
bond  on  reasonable  terms  and 
conditions  without  an  SBA  guarantee, 
that  the  terms  and  conditions  of  the 
proposed  bond  are  reasonable  in  the 
light  of  the  risks  involved  and  the  exti'nt 
of  the  surety's  participation,  that  there  is 
a  reasonable  expectation  that  the 
principal,  if  awarded  the  contract,  will 
perform  the  conditions  of  the  contract 
with  respect  to  which  the  bond  is 
required. 

(b)  Application  for  guarantee. 
Application  for  an  SBA  guarantee 
outside  PSB  (including  a  bonding  line 
application— see  also  §  115.13(c))  is 
made  by  the  contractor  and  the  surety 
on  a  form  "Application  for  Surety  Bond 
Guarantee  Assistance,"  SBA  Forms  994 
and  994B  (underwriting  Review), 
respectively.  Except  for  premiums, 
contractor  shall  itemize  on  SBA  Form 
994  (Application  for  Surety  Bond 
Assistance)  for  payments  made,  or  to  be 
made,  by  contractor  to  surety  (as 
defined  in  §  115.4)  for  whatever  purpose 
as  a  condition  of,  or  in  connection  with, 


the  issuance  of  the  tiond{s}  to  be 
guaranteed  b>  SBA.  Contractor  and 
surety,  respectively,  shall  disclose,  by 
separate  attachment  to  SBA  Forms  994 
and  994  B  or  C.  to  the  best  of  their 
knowledge  any  business  and  close 
family  relationship  between  them  (for 
definition  of  "close  relative,"  see 
§  120.2-2(d)  of  this  chapter).  No  negative 
statement  is  required.  The  contractor 
shall  be  required  to  execute  and  file 
SB.A  Form  1261  (Statements  Required  by 
Law  or  Executive  Order)  with  the  initial 
application.  In  addition,  the  contractor 
shall  complete  and  provide  SBA  Form 
912.  Statement  of  Personal  History,  for 
each  owner  of  20  percentum  or  more  of 
Its  equity  and  f  ach  officer,  director  and 
partner,  for  submission  with  contractor's 
initial  application  and  on  subsequent 
applications  will  either  certify  that  the 
information  provided  in  the  initial  SBA 
Forms  912  remains  complete  and 
accurate,  or  will  submit  updated  SBA 
Forms  912.  The  completed  application, 
together  with  the  surety's  report  of 
underwriting  review  on  SBA  Form  994B 
or  ?>94C.  shall  be  submitted  to  SBA  only 
bj  a  person  empowered  and  authorized 
by  the  surety  in  writing  to  issue  the 
bond  applied  for.  A  surety  shall  furnish 
SBA  a  true  copy  of  its  agent's  power-of- 
attomey  (including  any  dollar  or  other 
limitation  thereon)  before  or  with  such 
agent's  initial  request  for  a  guarantee, 
notice  of  any  subsequent  modification 
thereof,  and  a  renewal  notice  on  or 
before  the  expiration  date  of  such 
power. 

(c)  Preferred  surety  procedure.  A 
surety  issuing  bonds  under  the  authority 
of  PSB  shall  require,  and  retain  in  its 
files  for  the  period  of  time  determined 
pursuant  to  §  115.18(b),  the  information 
and  statements  relating  to  the 
contractor,  required  by  SBA  under  the 
preceding  paragraphs  (a)  and  (b) 
(including  the  information  and 
statements  required  by  SBA  in  the  SBA 
forms  mentioned  therein,  see  §  115.5  of 
this  part)  using  either  such  SBA  forms  or 
its  own. 

(d)  Fees.  SB.A  makes  no  charge  for  bid 
bond  guarantees.  The  application  for  a 
final  bond,  or  a  F*SB  surety's  notice 
pursuant  to  §  115.6(c)(3),  as  the  case 
may  be,  shall  include  the  contractor's 
guarantee  fee  (§  n5.12(b)).  SBA  shall 
not  process  an  application  to  which  the 
contractor's  guarantee  fee  is  not 
attached,  and  a  PSB  notice  pursuant  to 

§  115.6(c)(3)  to  which  the  contractor's 
guarantee  fee  is  not  attached  shall  be 
ineffective.  See  §  115.8(c). 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  numbers  3245-0007  and 
3245-0178} 


!;  115  8     Approval  or  decline  o?  surety  s 
guarantee  application, 

(a)  Approval.  SBA's  approval  or 
decline  of  a  guarantee  application  under 
the  regular  (non-PSB)  program  shall  be 
made  in  writing  only  by  the  SBA  officer 
having  delegated  authorized  ("authority 
officer")  to  approve  contract  amounts 
such  as  underlie  the  bond  in  question 
(see  §  101.3-2.  Part  III(c)  of  this  chapter). 
This  paragraph  does  not  prohibit 
telephone  notice  by  such  office  to  a 
surety  that  SBA's  guarantee  approval 
form  has  been  signed  by  such  officer,  in 
advance  of  surety's  receipt  of  such 
approval  (pending  receipt  by  surety  of 
such  written  approval):  Provided, 
however.  That  the  written  approval 
shall  be  controlling,  as  against  such 
telephone  notice. 

(b)  Reconsideration — appeal.  A 
request  by  a  surety  for  reconsideration 
of  a  decline  shall  be  directed  to  the 
appropriate  SBA  officer  who  made  the 
decision  to  be  reconsidered.  If  the 
decision  on  reconsideration  is  negative, 
the  surety  may  make  a  further  appeal  to 
the  Regional  Administrator.  If  the 
decision  is  again  adverse,  surety  may 
direct  an  appeal  to  the  Associate 
Administrator  for  Finance  and 
Investment,  who  shall  make  the  final 
Agency  decision. 

(c)  Notice  to  SBA.  When  surety  has 
issued  the  final  bonds,  surety  shall 
complete  Items  19  to  26  on  SBA  Form 
990.  or  in  the  case  of  a  bonding  line,  SUA 
Form  994C,  and  submit  the  form, 
together  with  the  principal's  guarantee 
fee  (see  §  115.7(d))  to  SBA  within  45 
days  after  the  later  date  of  the  award  of 
the  bonded  contract  or  the  issuance  of 
the  bond(s).  If  surety  fails  to  submit  such 
information  and  fee  in  a  timely  fashion. 
SBA's  guarantee  of  the  bond  shall  be 
void  from  its  inception,  but  may  be 
reinstated,  at  SBA's  discretion,  upon  a 
showing  that  the  contract  is  not  in 
default  and  a  valid  reason  exists  why  a 
timely  submission  was  not  made. 

§115.9    Underwriting  standards. 

All  sureties  shall  adhere  to  SB.^'s 
general  principles  and  practices  used  in 
evaluating  the  credit,  capacity,  and 
character  of  a  contractor  as  set  forth  in 
SBA's  Surety  Bond  Guarantee  Program 
Standard  Operating  Procedure  (SOP  50- 
45).  as  amended  from  time  to  time.'  and 
as  supplemented  by  generally  accepted 
standards  of  the  surety  business,  to 
assure  a  reasonable  expectation  that  the 
principal  will  perform  the  covenants  and 
conditions  of  the  contract,  and  that  the 
terms  and  conditions  of  the  bond  are 


'  The  SOP  may  be  obtained  from  SBA»  Offu  r  «U 
Surely  Cuiirantees. 
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reasonable  in  the  light  of  the  risks 
involved  and  the  extent  of  the  sun^ty's 

participation. 

Jt  1  IK  in      CAA'a  rmka^mt  nl  Aiiratv'ft 


ds  in  bankruptcy  or  any  judicial  or 
quasi -judicial  process, 

(bl  Under  PSB.  the  surety  sh.ili  advise 
SD.*\  promptly  of  the  name  and  address 


pay  to  SBA  a  guarantee  fee  of  $6  (six 
dollars)  per  thousand  dollars  of  the 
contract  or  bond  amount  (calculated  as 
in  paragraph  (cl(3)  of  this  section),  to  be 
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guarantee  fee  paid  to  SBA  and  rebate 
such  proportionate  amount  of  the 
surety's  guarantee  in  the  normal  course 
of  business.  The  surety  shall  promptly 


bonded  contract  the  small  business  can 
reasonably  be  expected  to  perform: 

(4)  A  determination  concerning  the 
number  and  a  limit  of  the  total  value  of 


guarantee  fee  (see  §  115.12(b))  and  any 
additional  data  deemed  necessary  by 
SBA. 

(h)  Cancellation.  Upon  the  occurrence 
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reasonable  in  the  light  of  the  risks 
involved  and  the  extent  of  the  sunetys 
participation. 

{115.10    S8A  •  r«yt«w  of  turvty't 
undsfXTltlng. 

(a)  For  the  non-PSB  program,  'he  SBA 
officer  referred  to  in  ^  r.5  8  shall  rt-vit'w 
the  surely  s  underwniing  of  a  Hon.! 
t.ikms  into  considera'ion  the  stand. irds 
specified  in  J  U5  9  for  the  purpt),'*»»  nf 
making  SB.'X's  delermination  that  the 
pnniipal  and  the  proposed  bon(ils)  are 
eligible  for  SBA's  guura-vee.  th.it  there 
is  a  reasonable  exprr'-itiun  that  the 
principal  will  perforT.  t'^e  rnvtr  -n's  find 
conditions  of  the  con'r-n  •  L;;'ii   : 
consideration,  that  ihr  r.-rnis  of  '.n.'  bond 
are  reasonable  in  tht-  hx'h'  'if  the  risk 
involved  and  the  extent  of  the  surety  s 
p,irtic;pat!in 

(b)  For  the  PSB  pM;«;  nn  SBA  s.  Office 
of  Surety  Guarantees  shall  detennine 
the  eligibility  of  bonds  issued 
thereunder  when  a  cKtim  is  received 
pj.'-su.int  to  I  115  15. 

$  1 1S.  1 1    R«<nsUt*ment  ttter  dtfauft  or 
tailuf •  to  pay  guarant*«  ft«. 

(a)  Condi tjor.6  fvr  .y^i'-^tatrn-rnt. 
When  legal  action  agams'.  a  nonPSB 
bond  has  been  instituted,  or  when  surn'y 
establishes  a  claim  reserve  fur  sm.h 
bond,  or  when  surety  requests 
reimbursement  of  loss  undur  such  bond 
from  SBA,  or  a  principal  on  such  bond 
has  failed  to  pay  SB.-\  Ilie  f.je  required 
by  i  115.121b).  the  principals  file  shall 
be  transferred  to  SBA  s  Office  of  Sur»:ty 
Guarantees,  unless  that  offiie.  in  its 
discretion  and  with  the  sjretv  s 
recommendation,  determines  that 
further  bond  guarantees  wiil  assist  :n 
the  prevention  or  elim;n,it:on  id  los.s  to 
SBA.  The  application  fi.e  will  h*- 
retained  in  that  office  and  the  pr  .i..  p  <!, 
including  any  affiliates,  w.Il  not  be 
considered  for  guarantees  jf  bonds  until 
principal  pa>s  the  fee  or  s  ..-etv  has 
repaid  SBA  in  full  for  all  payments  d  :>• 
to  an  imminent  breach  or  due  to  the 
principal's  default,  as  the  case  may  be, 
or  one  of  the  following  circumstances 
exists 

|1)  Surety  has  settled  its  cirtirri  wth 
principal  for  a  cash  payment  of  not  less 
than  half  the  amount  of  loss;  principal 
has  paid  surety  the  amount  as  settled. 
and  has  given  a  note  f.ir  the  balance  to 
surety 

(2)  Principal  is  presented  with  a  r.laim 
whiih  it  contests  the  pnncipa!  provides 

I  ollateral  acceptance  to  sure'v  which 
has  a  liquidation  value  of  not  less  than 
the  amount  of  the  claim  incli:dina 
related  expenses. 

(3)  The  principal  s  indebtedness  to  the 
surety  is  discharged  by  operation  of  law 


as  in  bankruptcy  or  any  iiidicial  or 
quasl'iudicial  process. 

lb]  Under  PSB.  the  surety  sh,ill  advise 
SD.*\  promptly  of  the  name  and  address 
of  a  pnncip.il  wh'-n  It^gal  action  against 
such  principal's  bond  has  been 
instituted  or  when  'he  obligee  has 
declared  a  default  or  when  the  surety 
has  established  a  claim  reserve  SBA 
wil!  then  suhiect  such  principal  to  the 
same  requirements  as  outlined  in 
p,jr-i,<r,iph  !a)  of  this  section.  Surh 
suretv  shall  similarly  notify  SB.A  if 
SBA  5  p^iyments  cnder  its  guarantees 
have  been  reimbursed  and  if  surety 
determines  to  bond  such  principal  again 
(see  paragraph  (d)  of  this  section:  SBA 
will  then  remove  the  bar  on  such 
principal's  file. 

(c)  Undewriting  after  reinstatemenL  A 
guarantee  application  (not  under  PSB) 
after  default  is  subject  to  the  most 
stringent  underwriting  review,  taking 
into  account  the  previous  default,  past 
work  experience,  present  and  future 
financial  and  work  capability,  and 
SBA's  budgetary  guidelines.  While  a 
settlement,  as  described  above,  permits 
reinstatement,  prudent  underwriting 
must  take  into  consideration  all  past 
experience.  Where,  however,  surety 
with  full  knowledge  of  past  experience 
IS  willing  to  bond  the  principal  agaia 
and  states  its  belief  that  the  principal 
can  complete  the  proposed  contract 
successfully  and  without  another  loss, 
SBA  will  give  careful  consideration  to 
the  surety's  guarantee  application. 

(d)  Reinstatement  under  PSB. 
Suspension,  permanent  debarment  and 
reinstatement  of  contractors  for  bonding 
under  PSB  shall  be  at  such  sureties' 
discretion,  but  sureties  shall  notify  SBA 
in  writing  within  30  calendar  days  of 
any  such  action. 

i  1 1 5. 1 2     Fees  and  premiums. 

(a)  Surety  s  Premium.  A  surety  shall 
charge  a  principal  no  amount  greater 
than  that  authorized  by  the  appropriate 
insurance  department.  A  surety  shall 
make  no  requirement  of  a  principal  that 
It  purchase  casualty  or  other  insurance 
or  any  other  services  from  the  surety  or 
any  affiliate  or  agent  of  the  surety.  A 
surety  shall  not  make  non-premium 
charges  to  a  principal  except  where 
other  services  are  performed  and  the 
additional  charge  or  fee  is  permitted  by 
the  appropriate  State  law  or  regulation 
and  agreed  to  by  the  principal. 

(b)  SBA  charge  to  principal.  No 
application  or  bid  bond  guarantee  fee 
shall  be  charged  to  the  small  business 
by  SBA.  No  bid  bond  guarantee  fee  shall 
be  charged  by  SBA  to  die  surety  If  SBA 
guarantees  a  payment  and/or 
performance  bond  or  a  surety  issues  a 
final  bond  under  PSB,  the  principal  shall 


pay  to  SBA  a  guarantee  fee  of  $6  (six 
dollars)  per  thousand  dollars  of  the 
contract  or  bond  amount  (calculated  as 
in  paragraph  (cl(3)  of  this  section),  to  be 
remitted  to  SBA  by  surety  together  with 
the  notice  required  under  5  n5.6{c)(3]  or 
S  115.8(c)  of  this  part.  See  paragraph 
(c)(6)  of  this  section  for  additional 
requirements  in  the  event  of  certain 
increase(s)  in  the  bond  obligation. 

(c)  SBA  charge  to  surety.  A  surely 
shall  pay  SBA  a  guarantee  fee  on  each 
guar.inteed  bond  computed  as  follows: 

(1 )  Twenty  percent  (20)  of  the  bond 
prernium  upon  certification  that  the 
premium  rate  charged  does  not  exceed 
the  applicable  Surety  Association  of 
Am.      :j'3  advisory  rate: 

(Ji  Twenty  percent  (20)  of  the  bond 
preniiu.Ti  on  eai  h  bond  garanteed  under 
the  PSB  program,  irrespective  of  Surety 
Association  of  A.merica's  advisory  rales; 

(3)  A  guarantee  fee  expressed  ;is  a 
dollar  amount  p-.T  one  thousand  dollars 
(rounded  off  to  the  nearest  one  thousand 
dollars)  of  the  h  )nd  or  contract  amount, 
according  to  the  surety's  own  premium 
base,  as  stated  on  the  Surety  Bond 
Guarantee  Agreement  (SBA  Form  99(i) 
between  SBA  and  the  surety,  on  all 
other  bonds. 

(4)  SD.\  shall  not  receive  any  portion 
of  a  surety's  non-premium  charges. 

(5)  With  respect  to  bonds  not  issued 
undrr  the  PSD  program,  surety  shall 
notify  SBA  of  any  increases  or 
decreases  in  sc^h  contract  or  bond 
amouiit  aggregating  $10,(X)0  or  more. 

(6)(i)  With  respect  to  bonds  not  issued 
under  the  PSB  program,  whenever  the 
contract  amount  or  bond  liability  is 
increased  by  change  order  or  otherwise, 
in  excess  of  an  aggregate  amount  of  25% 
or  $.iO  0X1.  whichever  is  less  (see 
§  115. 16(e)),  SB.A's  approval  of  such 
inct.Mse(s)  by  SBA's  authorized  offnrcr 
(see  5  115.8(a))  on  a  supplemental  SB.A 
Form  990  shall  be  conditioned  upon 
payment  by  the  surety,  in  the  nomial 
course  of  business,  of  an  additional 
guarantee  fee  for  such  increase(s) 
computed  pursuant  to  paragraphs  (•  Ml) 
through  (3)  of  this  section.  In  these 
circumstances,  the  surety's  notice 
pursuant  to  paragraph  (c)(5)  of  this 
section  shall  be  accompanied  by  the 
principal's  .idditional  guarantee  fee  for 
such  incre,■^se  comput.^d  as  prescribed  in 
par.igr,)ph  (b)  of  this  section.  The 
surety's  nn'ice  pursuant  to  this 
piiragraph  shall  be  ineffective  without 
such  payment  from  the  principal. 

(ii)  Whenever  such  contract  amoii'it  or 
bond  liabili'y  is  decreased  by  an 
aggregate  amount  in  excess  of  25%  or 
S50.000.  whichever  is  less,  SBA  shall 
promptly  refund  to  the  surety  a 
pr<ipi)rtion,Tfe  -imount  of  the  princip.-d's 


guarantee  fee  paid  to  SBA  and  rebate 
such  proportionate  amount  of  the 
surety's  guarantee  in  the  normal  course 
of  business.  The  surety  shall  promptly 
pay  such  SBA  refund  and  a 
proportionate  amount  of  its  premium  to 
the  principal. 

(7)(!|  With  respect  to  bonds 
guaranteed  under  the  PSB  program, 
surety  shall  process  contract  amount 
and/or  boml  liability  increases  within 
its  allocation  (see  $  115.6(b))  in  the  same 
manner  as  initial  guaranteed  bond 
issuances  (see  §  115.6(c)(3)).  collect 
additional  fees  from  the  principal 
computed  on  the  aggregate  increase(s)  if 
they  exceed  25%  or  $50,000,  whichever  is 
less,  computed  pursuant  to  paragraph 
(b)  of  this  section  and  attach  such 
payment(8)  to  the  notice  to  SBA 
pursuant  to  S  115.6(c)(3). 

(ii)  Where  such  bond  Uability  is 
decreased  to  a  like  extent,  the  PSB 
surety  shall  promptly  refund  to  the 
principal  the  proportionate  amount  of 
such  principal's  guarantee  fee,  and 
adjust  SBA's  guarantee  fee  accordingly 
in  the  normal  course  of  business. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3245-0007) 

§  11 5. 1 3    Surety  bonding  line. 

(a)  Cene'vl.  A  surety  bonding  line  is  a 
written  commitment  by  SBA  to  a  surety 
or  by  a  preferred  surety  to  a  contractor 
which  provides  for  the  issuance  of 
multiple  bonds  to  a  specified  small 
business  within  pre-approved  terms, 
conditions  and  limitations.  A  bonding 
line  shall  not  exceed  one  year's 
duration.  In  addition  to  the  other 
limitations  and  provisions  set  forth  in 
this  Part  115,  the  following  conditions 
apply  to  each  surety  bonding  line. 

(b)  Undcn\Titing.  A  bonding  line  may 
be  issued  by  SBA  or  a  PSB  surety,  as  the 
case  may  be,  for  a  small  business  if  the 
respective  underwriting  evaluation  is 
satisfactory.  The  surety  shall  require  the 
principal  to  keep  it  informed  of  all  its 
contracts,  bonded  by  the  same  or 
another  surety  or  unbonded,  during  the 
time  limit  of  the  bonding  line 

(c)  Application  for  bondi:ii;  lute.  The 
surety  shall  provide  SBA,  and  a 
preferred  surety  shall  document  its  file, 
as  the  case  may  be,  with: 

(1)  In  addition  to  the  forms  required 
pursuant  to  §  115.7(b),  infnrmatton  about 
the  small  business  deemed  necessary  by 
SBA  or  by  the  preferred  surety: 

(2)  .A  determination  regarding  the  limit 
on  the  number  of  contracts  with  SBA 
guaranteed  bonds  under  the  bonding 
line  which  the  small  bu.sinrss  may 
undertake: 

(3)  A  determination  rtigarding  the 
maximum  dollar  amount  of  any  single 


bonded  contract  the  small  business  can 
reasonably  be  expected  to  perform; 

(4)  A  determination  concerning  the 
number  and  a  limit  of  the  total  value  of 
all  out.standing  bids  plus  uncompleted 
contracts  ("work  on  hand. "  bonded  by 
the  same  or  another  surety  or  unbonded) 
which  the  small  business  can 
reasonably  be  expected  to  perform 
simultaneously; 

(5)  A  determination  whetfter  the  small 
business'  bonds  should  be  restricted  to  a 
specific  type  or  specialty  of  work  or 
should  be  restricted  to  a  geographical 
area. 

(d)  Bonding  line  commitment 
conditions.  In  the  event  a  bonding  line  is 
approved,  the  written  commitment  wdl 
be  conditioned  by  limitations  as  follows: 

(1)  The  time  period  of  the  bonding  line 
not  to  exceed  one  year,  subject  to 
renewal  in  writing: 

(2)  The  total  dollar  volume  of  the 
small  concern's  bonded  and  unbonded 
work  on  hand  during  the  period  of  the 
bonding  line; 

(3)  The  number  of  such  contracts 
during  the  period  of  the  bonding  line; 

(4)  The  maximum  dollar  amount  of 
any  single  guaranteed  bonded  contract; 

(5)  The  bond  covering  a  given  contract 
shall  be  dated  and  issued  before  the 
work  on  the  contract  has  begun  (see 

§  115.3(0(3)),  or  surety  submits  to  SBA 
the  documentation  required  under 
§  115.3!n(4];  and 

(6)  Any  other  limitation  related  to 
type,  specialty  of  work,  geographical 
area  or  credit. 

(e)  E.\cess  bonding.  If.  after  a  bonding 
line  is  committed,  the  principal  desires  a 
bond  and  the  Surety  desires  a  guarantee 
exceeding  a  limitation  of  the  bonding 
line,  an  application  to  SBA  or  the 
preferred  surety  may  be  made  under 
regular  procedures. 

(f)  Submission  of  forms  to  SBA. 
Within  45  calendar  days  after  the 
issuance  of  any  final  bonds  under  a 
bonding  line,  the  surely  shall  submit 
notice  to  SBA  on  forms  prescribed  by 
SBA  showing  that  the  bond  or  bonds 
have  been  issued.  Surety  may  use  SBA 
F'orm  994C  when  a  completed  Form  994B 
is  on  file  w  ith  SBA,  except  when  new 
financial  statements  are  received  from 
the  principal.  If  the  surety  fails  to  submit 
such  form  and  the  related  fee  to  SBA  in 
a  timely  fashion,  SBA's  guarantee  of  the 
bond  shall  be  void  from  its  inception, 
but  may  be  reinstated,  at  SBA's 
discretion,  upon  a  showing  that  the 
contract  is  not  in  default — see 

§  115.3(f)(4) — and  a  valid  reason  exists 
why  the  timely  submission  was  not 
made. 

(g)  Fees.  With  the  information 
required  under  paragraph  (f)  of  this 
section,  surety  shall  remit  the  principal's 


guarantee  fee  (see  §  115.12(b))  and  any 
additional  data  deemed  necessary  by 
SBA. 

(h)  Cancellation.  Upon  the  occurrence 
of  a  default,  in  the  opinion  of  the  surely, 
whether  under  a  contract  bonded  by  the 
same  or  another  surety  or  an  unbonded 
contract  the  surety  shall  cancel  the 
bonding  line  commitment,  SBA.  if  it  has 
approved  the  bonding  line,  or  the  surety 
may  cancel  a  bonding  line  commitment 
at  any  other  time  upon  written  notice  to 
the  other  party.  In  either  event  surety 
shall  prompUy  notify  the  principal  in 
Mrriting.  Cancellation  by  SBA  will  be 
effective  upon  receipt  of  such  notice  by 
the  surety:  Provided,  however.  That 
bonds  issued  before  the  effective  date  of 
cancellation  shall  remain  guaranteed  by 
SBA. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>fr  324&-0007) 

§  115.14     Minimization  oi  loss. 

(a)  Indemnification  agreements  and 
collateral.  Surety  shall  take  all 
reasonable  action  to  minimize  risk  of 
loss,  including,  but  not  limited  to. 
securing  from  each  bonded  principal  a 
written  indemnification  agreement 
which  shall  cover  actual  losses  under 
the  contract,  and  payments  pursuant  to 
paragraph  (b)  of  this  section,  secured  by 
such  collateral  as  the  surety  and/or  (for 
guarantees  not  issued  under  PSB)  SBA 
may  deem  appropriate.  Other  indemnity 
agreements  from  other  persons  or 
entities,  secured  by  collateral  or 
unsecured,  may  also  be  required  by  the 
surety  and  SBA.  In  the  case  of  SBA 
guarantees  not  issued  under  PSB,  all 
SBA  requirements  concerning  collateral 
and  indemnity  from  parties  other  than 
the  principal  shall  be  communicated  to 
the  surety  in  the  written  commitments 
issued  pursuant  to  §S  115.8(a)  or 
115.13(d). 

(b)  Imminent  breach.  (1)  A  surety  not 
operating  under  PSB  may  apply  to  SBA 
for  an  agreement  to  indemnify  such 
surety  against  loss  sustained  when 
making  payments  for  the  purpose  of 
avoiding,  or  attempting  to  avoid,  a 
breach  of  the  terms  of  a  specific  bond 
guaranteed  by  SBA.  if  the  surety  can 
demonstrate  to  SBA's  satisfaction  that 
such  breach  is  imminent  and  that  the 
principal  has  no  other  source  of  funding 
to  prevent  such  breach.  Nj  payment  by 
SBA  to  avoid  imminent  breach  shall 
exceed  10  per  centum  of  the  contract 
price,  unless  the  Administrator  finds 
that  a  greater  payment  is  necessary  and 
reasonable.  In  no  event  shall  SBA  pay 
an  amount  exceeding  its  guaranteed  • 
share  of  the  bond  penalty,  see  §  llS.3(d). 
nor  shall  SBA  make  any  duplicate 
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payment  pursuant  to  this  provision  or 
any  other  provision, 
(2)  A  surety  operating  under  PSB  may 

m^ka  naumpntt  In  avciiH  immint-nt 


information  provided  ar«  subject  to 
review  and  audit  by  SBA.  including  but 
not  limited  to  the  surety's  compliance 
vi'ith  SRA  s  rpciilHtionq  nnri  the 


national  policy  as  stated  in  SBA 
regulations  (see,  for  example  and  not  as 
limitation,  Parts  112. 113, 116. 117,  and 
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Administrator  of  the  Office  of  Hearings 
and  Appeals  or  an  Administrative  Law 
Judge  of  such  office  shall  be  the 
reviewing  official  for  nnrroses  of 


S^,^  may  require  submi.ssion  of  SB.^ 
Form  912.  Statement  of  Personal  Histfiry 
from  any  of  these  individuals.  All 
nroceedincs  for  suspi'nsions. 


(4)  All  documentation  of  any  breach 
by  the  principal; 

(5)  All  records  of  any  transactions  for 
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payment  pursuant  to  this  provision  or 
any  other  provision. 

(2)  A  surety  operating  under  PSB  may 
make  payments  to  avoid  imminent 
breach  without  prior  SBA  approval 
whether  or  not  such  payment  exi.eeds  10 
per  centum  of  the  contract  price,  but 
SBA'a  guaranteed  share  of  the  aggregate 
of  such  payments  and  of  inde.nnification 
against  loss  shall  be  limited  to  SBA's 
guaranteed  share  of  the  bond  penalty.  In 
no  event  shall  SBA  make  any  duplicate 
payment  pursuant  to  this  paragraph  (b) 
or  any  other  provision  of  these 
regulations. 

(3)  Any  surety  making  payments  to 
avoid  imminent  breach  shall  keep 
records  concerning  such  payments  that 
will  enable  SBA  to  ensure  that  its 
payments  do  not  exceed  its  guaranteed 
share  of  the  bond  penalty,  and  that 
SBA's  total  payments  under  its 
guarantee  of  a  given  bond  do  not  include 
a  share  of  duplicate  payments  under 
such  bond. 

(c)  Salvage  and  recovery.  A  surety  rot 
operating  under  PSB  shall  pursue  all 
possible  sources  of  salvage  and 
recovery,  until  SB.A  consents  to 
discontinuance  of  such  efforts  and  such 
surety  shall  remit  SBA  s  share  of  all 
such  collections  to  SBA  within  W  days 
of  receipt  by  surety  In  any  dispute 
between  two  or  more  sureties 
concerning  bonds  which  are  g'jaranteed 
by  SBA,  sure  dispute  shall  first  be 
brought  to  the  at'cntion  of  SBA  s  Office 
of  Surety  Guarantees  for  an  attempt  at 
mediation  and  settlement. 

§  11 S.  1 S    Claims  for  tosses. 

Claims  for  reimbursen^ent  on  account 
of  losses  which  surety  has  pd:d  shall  be 
subiTiitted  (together  with  a  cop>  of  the 
bonded  ton'ract  wit.h  the  initial  claim) 
to  SBA's  Office  of  Surety  Guaranteos,  on 
SBA  Form  994H,  A  PSB  surety  shall 
submit  claims  for  reimbursement  of  loss 
to  SBA  ei'her  on  SBA  Form  994!!  'K  on 
Its  own  form  if  such  form  is  approved  by 
SBA.  together  wnh  a  copy  of  the  bonded 
contract.  Loss  will  be  determi.'^ed  as  of 
the  date  of  receipt  by  SBA  of  such  claim 
for  reimbursement,  or  as  of  such  later 
date  as  additional  information  requested 
by  SBA  is  received.  Surety  shall  fu.ther 
submit  semiannu.i!  sta'us  repor's  on 
each  claim,  six  months  after  the  initial 
default  notice  and  in  six-month  intervals 
thereafter.  SBA  may  request  additional 
information.  Subject  to  Part  140  of  this 
chapter.  SBA  shall  pay  its  share  of  loss 
within  ninety  (90)  days  of  receipt  of  the 
requisite  information.  Surety  shall 
reimburse  or  credit  SBA  (in  the  same 
proportion  as  SBA's  share  of  loss) 
within  ninety  (90)  days  of  any  rec-overy 
or  salvage  by  surety.  Claims  for 
reimbursement  and  any  additional 


information  provided  are  subject  to 
review  and  audit  by  SBA.  including  but 
not  limited  to  the  surety's  compliance 
with  SBA's  regulations  and  the 
requirements  of  SBA  forms. 

[Approved  by  the  Office  of  Management  and 
Budaci  und^T  Cnntr')!  numhpr  324!MX)07) 

;  115.16    Defenses  of  SBA. 

In  addition  to  equitable  and  legal 
defenses  and  remedies  afforded  by  the 
general  law  of  contracts,  the  statute  and 
these  regulations.  SBA  shall  be  relieved 
of  all  liability  under  any  Surety  Bond 
Guarantee,  if: 

(a)  Excess  Contract  Amount.  The  total 
contract  amount  at  the  time  of  issuance 
of  the  bond  or  bonds  exceeds  $1,250,000 
in  face  value;  or 

(b)  Misrepresrntatlon.  The  surety 
obtained  the  guarantee  agreement  or 
applied  for  reimbursement  for  losses  by 
fraud  or  material  misrepresentation. 
Material  misrepresentation  Includes  (but 
IS  not  limited  to|  both  the  making  of  an 
untrue  s'a'emeiit  of  material  fact  and 
the  omission  of  a  statement  of  material 
fact  necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances 
in  which  it  was  made,  and  includes  the 
adoption  by  the  surety  c>f  a  material 
misstatement  made  by  others  which  the 
surety  knew  or  under  generally  accepted 
underwriting  standards  should  have 
known  to  be  false  or  misleading.  Failure 
by  the  surety  (as  defined  in  §  115  4)  to 
disclose  its  ownership  (or  the  ownership 
by  any  owner  of  twenty  percent  or  more 
of  its  equity)  of  an  interest  in  a  principal 
or  an  obligee  shall  be  deemed  the 
omission  of  a  statement  of  material  fact; 
or 

(c)  Material  breach.  The  surety  has 
breached  one  or  more  material  terms  or 
conditions  of  its  guarantee  agreement, 
whether  under  PSB  or  otherwise  F'or 
purposes  of  this  paragraph,  a  breach  or 
breaches  of  material  terms  or  conditions 
shall  be  deemed  to  have  occurred  if  such 
breach  (or  such  breaches  in  the 
aggregate)  expose  SB.A  to  an  increase  in 
liability  of  at  least  25  percent  or  $50,000 
whichever  is  less,  or  if  one  of  the 
statutory  conditions  (see  5115.7(a))  is 
not  met;  or 

(d)  Regulatory  viola t; on.  The  surety 
has  substantially  violated  the  SBA 
regulations  as  published  in  13  CFR 
Chapter  I.  and  amended  from  time  to 
time  by  publication  in  the  Federal 
Register  For  purposes  nf  this  paragraph, 
a  substantial  violation  shall  be  one 
which  increases  the  Agency's  exposure 
to  liability  by  more  than  25  percent  or 
$50,000  in  the  agjjregate.  whichever  is 
less,  or  IS  contrary  to  the  purposes  of  the 
program  (see  §  115,3)  or  to  the  mission 
of  SBA  (see  section  2  of  the  Small 
Business  Act,  15  U.S.C.  631)  or  to 


national  policy  as  stated  in  SBA 
regulations  (see,  for  example  and  not  as 
limitation,  Parts  112. 113, 116. 117,  and 
145  of  this  chapter);  or 

(e)  Alteration.  Surety  agrees  to  or 
acquiesces  in  any  material  alteration  in 
the  terms,  conditions  or  provisions  of 
the  bond(s),  including  but  not  limited  to 
the  following  acts,  without  obtaining 
prior  written  approval  from  SBA  which 
may  be  conditioned  upon  payment  of 
additional  fees  (see  S  115,12  (b)  and  (c)): 
Name  as  an  obligee  on  the  bond(s)  or  on 
a  rider  to  the  bond  any  party  (other  than 
a  Federal  department  or  agency)  which 
is  not  bound  by  the  contract  to  the 
principal;  or  make  any  alterations  in 
such  bond{s)  not  issued  under  PSB 
which  would  increase  the  bond(s) 
liability  by  more  than  either  25  percent, 
or  $50,000  in  the  aggregate,  whichever  is 
less.  See  also  §§  115.3(f).  115.6(c)(3). 
115.7(a),  115.8(c),  and  115.12(c)  of  this 
part. 

§  11 5. 1 7    Refusal  to  Issue  f urttier 
guarantees. 

(a)  Improper  surety  bond  giiamntce 
practices.  SBA  at  its  sole  discretion  may 
refuse  to  issue  further  guarantees  to  a 
surety,  or  to  suspend  the  preferred 
status  of  a  surety  pursuant  to  §  115.r)(e). 
where  SBA  finds  that  the  surety,  in  its 
underwriting  of  surety  bonds  guaranteed 
by  SBA,  or  in  its  efforts  to  minimize  loss, 
or  in  its  claims  practices,  or  its 
documentation  related  to  such  bonds, 
has  failed  to  adhere  to  prudent 
underwriting  standards  or  other  prudent 
surety  practices,  as  compared  to  those 
of  other  sureties  participating  in  the  SBA 
Surety  Bond  Guarantee  Program, 
including  any  standards  or  practices 
required  and  communicated  by  SBA. 
Acts  of  wrongdoing  such  as  fraud, 
material  misrepresentation,  breach  of 
the  guarantee  agreement  or  regulatory 
violation  (as  defined  in  §  115.16  above) 
shall  constitute  adequate  grounds  for 
refusal  to  issue  further  guarantees  or  to 
continue  preferred  status.  SBA  may  also 
require  the  renegotiation  of  the 
percentage  of  its  loss  guarantee  under 
§  115.3(d)  (2)  and  (3)  and/or  its  charge  to 
surety  under  §  115. 12(c).  with  a  surety 
which  experiences  excessive  losses  on 
SBA-guaranteed  bonds,  relative  to  those 
of  other  Sureties  participating  in  the 
program  to  a  comparable  degree.  Such 
refusals  or  sanctions  will  be  issued  by 
SBA's  Associate  Administrator  for 
Finance  and  Investment.  Any  surety  that 
has  been  so  sanctir.ied  may  file  a 
petition  in  accordance  with  §  134.11(a) 
of  this  chapter.  Proceedings  concerning 
such  petition  shall  be  conducted  in 
accordance  with  the  provisions  of  Part 
134  of  this  chapter.  The  Assistant 


Administrator  of  the  Office  of  Hearings 
and  Appeals  or  an  Administrative  Law 
Judge  of  such  office  shall  be  the 
reviewing  official  for  purposes  of 
§  134.34  of  this  chapter. 

(b)  Business  integrity.  Any  person 
qualifying  as  a  surety,  including  any 
officer,  director,  individual  partner, 
other  individual  holding  twenty  or  more 
percent  of  the  surety's  voting  securities, 
and  any  agent,  independent  agent. 
underwriter  or  individual  empowered  to 
act  on  behalf  of  such  person  shall  be 
presumed  to  have  good  character  and 
(subject  to  §  115.7(a)  of  this  part)  be 
entitled  to  present  applications  for 
guarantees  of  bonds,  except  in  the 
following  circumstances: 

(1)  When  a  State  or  other  authority 
regulating  insurance  (including  the 
surety  industry)  has  revoked  or 
cancelled  the  license  required  of  such 
person  to  engage  in  the  surety  business, 
the  right  of  such  person  to  participate  in 
the  program  may  be  denied  or 
terminated  as  applicable.  When  such 
authority  has  suspended  such  license, 
the  right  to  participate  may  be 
suspended  for  the  duration  of  such 
suspension. 

(2)  When  such  person  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  such  person's  fitness  to  participate  in 
the  program,  the  participation  of  such 
person  may  be  suspended  until  the 
charge  is  disposed  of  Upon  conviction. 
participation  may  be  denied  or 
terminated. 

(3)  When  such  person  has  suffered  an 
adverse  final  civil  judgment  holding  that 
such  person  has  committed  a  breach  of 
trust  or  violation  of  a  law  or  regulation 
protecting  the  integrity  of  business 
transactions  or  relationships, 
participation  may  be  denied  or 
terminated. 

(4)  When  such  person  has  made  a 
material  misrepresentation  or  willfully 
false  statement  in  the  presentation  of 
oral  or  written  information  to  SBA  in 
connection  with  an  application  for  a 
surety  bond  guarantee  or  the 
presentation  of  a  claim  thereon,  or 
committed  a  material  breach  of  the 
guarantee  agreement  or  a  material 
violation  of  the  regulations  (all  within 
the  meaning  of  §  115.16  (b)  through  (d)). 
the  participation  may  be  denied  or 
terminated. 

(5)  When  such  person  is  debarred, 
suspended,  voluntarily  excluded  from  or 
declared  ineligible  for  participation  in 
Federal  programs,  participation  may  be 
denied  or  terminated, 

(c)  SBA  proceedings.  Surety  shall 
notify  SBA  if  and  when  any  of  the  above 
mentioned  persons  does  not,  or  ceases 
to,  qualify  as  a  surety  under  this  section. 


SB.\  may  require  submission  of  SB.A 
Form  912,  Statement  of  Personal  History 
from  any  of  these  individuals.  All 
proceedings  for  suspensions, 
terminations  from  and  reinstatements  to 
participation  in  the  surety  bond 
guarantee  program  shall  be  conducted  in 
the  manner  described  in  paragraph  (a) 
of  this  section.  The  Administrator  may, 
pending  a  hearing  and  decision  pursuant 
to  Part  134  of  this  Chapter,  suspend  the 
participation  of  any  surety  for  any  of  the 
causes  listed  in  paragraphs  (1)  through 
(5)  of  paragraph  (b)  of  this  section.  A 
guarantee  issued  by  SBA  before  a 
suspension  or  termination  under  this 
section  shall  remain  in  effect. 

|.'\pproved  by  the  Office  of  M.inagement  and 
Budget  under  control  num!)er  3245-0178) 

§  1 15.16    AiKUt  and  fnvesttgatton. 

(a)  Audit.  Each  PSB  surety  shall  be 

audited  at  least  once  each  year  by 
examiners  selected  and  approved  by 
SBA.  At  all  reasonable  times,  SBA  may 
audit  in  the  office  of  either  a 
participating  surety,  whether  or  not  a 
PSB  surety,  its  attorneys,  or  the 
contractor  or  subcontractor  completing 
the  contract  ail  documents,  files,  books. 
records,  tapes,  disks  and  other  material 
relevant  to  the  Administration's  surety 
bond  guarantee,  commitments  to 
guarantee  a  surety  bond,  or  agreements 
to  indemnify  the  surety   Failure  of  a 
surety  to  consent  to  such  audit  or 
maintain  such  records  shall  be  grounds 
for  SBA  to  refuse  to  issue  further  surety 
bond  guarantees  or  to  honor  claims  until 
such  time  as  the  surety  consents  to  such 
audit;  Provided,  however.  That  when 
SBA  has  so  refused  to  issue  further 
guarantees,  the  surety  may  file  a  petition 
in  accordance  with  5  134. n(a)  of  this 
chapter.  Proceedings  concerning  such 
appeal  shall  be  conducted  in  accordance 
with  the  prrrvisions  of  Part  IM  1>ie 
Assistant  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  judge  of  such  ofTice 
shall  be  the  reviewing  official  for 
purposes  of  5  134.34 

(b)  The  relevant  records  within  the 
meaning  of  paragraph  (a)  of  this  section 
shall  be  maintained  for  the  term  of  each 
bond,  plus  such  additional  time  as  may 
be  required  to  settle  claims  for  which 
the  surety  m.ay  se<'k  recovery  fmm  SH.'\ 
or  attempt  salvage  or  other  recovery  and 
for  an  additional  three  years  thereafter, 
and.  svibject  to  §  115, 7(c).  shall  include 
the  following  records: 

(1)  The  iiond  agreement; 

(2)  All  documentation  submitted  by 
the  principal  in  applying  for  the  bond; 

(3)  All  information  gathered  by  the 
surety  in  reviewing  the  principal's 
application; 


(4)  All  documentation  of  any  breach 
by  the  principal; 

(5)  All  records  of  any  transactions  for 
which  the  surety  makes  payment 
pursuant  to  the  bond,  including,  but  not 
limited  to,  copies  of  all  claims,  bills, 
judgments,  settlement  agreements  and 
court  or  arbitration  decisions,  contracts 
and  receipts; 

(6)  All  documentation  relating  to 
efforts  to  mitigate  losses,  including 
documentation  required  by  { 115.14(b)(4) 
concerning  imminent  breach;  and 

(7)  Records  of  any  accounts  into 
which  fees  and  funds  obtained  in 
mitigation  of  losses  have  been  paid,  and 
from  which  payments  have  been  made 
pursuant  to  the  bond. 

(c)  Such  audit  shall  determine  but  not 
be  limited  to 

(1)  The  adequacy  of  the  surety's 
underwriting  and  credit  analysis; 

(2)  The  adequacy  and  accuracy  of  the 
documentation  of  claims  and  the 
surety's  claims  settlement  procedures 
and  activities; 

(3)  The  minimization  of  loss,  including 
the  exercise  of  Ixjnd  options  upon 
contract  default;  and 

(4)  The  surety's  loss  ratio  in 
comparison  with  other  sureties 
participating  with  SBA  to  a  comparable 
degree. 

(d)  Investigation.  SBA  may  conduct 
such  investigations  as  it  deems 
necessary  to  inquire  into  the  possible 
violation  by  any  person  of  the  Small 
Business  Act  and  the  Small  Business 
Investment  Act  of  1958.  as  amended,  or 
of  any  rule  or  regulation  under  these 
Acts,  or  of  any  order  issued  under  these 
Acts,  or  any  Federal  law  relating  to 
programs  and  operations  of  the  SBA. 

(e)  Avthority.  Authority  for 
paragraphs  (a),  (b).  and  (d).  of  this 
section  is  contained  in  sections  310(a) 
and  411(g)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended  (15 
U.S.C.  687b(a)  and  694b(i?)],  and  in  the 
Inspector  General  Act  of  1978  (5  U.S.C. 
App.  I). 

{115.19    Savingt  cliuse 

The  legality  of  transactions,  including 
the  issuance  by  SBA  of  bond 
guarantees,  pursuant  to  provisions  of 
SBA  regulations  in  effect  before 
amendment,  shall  be  governed  thereby, 
notwithstanding  subsequent  changes. 
Nothing  herein  shall  bar  SBA 
enforcement  with  respect  to  any 
transaction  consummated  or  bond 
guarantees  issued  in  violation  of 
provisions  applicable  at  the  time,  but  no 
longer  in  effect.  If  any  section  or  part  of 
a  section  of  these  regulations  should  be 
adjudged  invalid,  only  that  section  or 
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part  shall  be  invalid,  and  no  other  part 
or  section  shall  be  affected  thereby. 

(Catalog  of  Federal  Domestic  Assistance.  No. 
59.016  Bond  Guarantees  for  Sure'y 


EFFECTIVE  date:  May  15,  1989. 

FOR  FURTHEH  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Assistant  Chief 
Counsel,  Division  of  Trading  and 


submitted  two  written  comments),  three 
contract  markets  and  a  private  attorney. 
The  Commission  indicated  in  the  notice 
of  proposed  rulemaking  that  it  was 
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named  in  Rules  3.17  and  3.18.  as  it  is 
throughout  the  Part  3  registration  rules.* 

The  other  amendments  to  the  Part  3 
rules  eliminate  the  references  to  the 


rv.  Related  Matters 

1.  Effective  Date 
The  Commission,  in  accordanc*  with 


(.'*03fi-0n23)  Room  3228.  NEOB. 
VV„shington.  DC  20503,  (202)  395-7340. 
Copies  of  the  information  collection 
submissioD  to  0MB  are  available  from 
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part  shall  be  invalid,  and  no  other  part 
or  section  shall  be  affected  thereby. 

(Catalog  of  Federal  Domestic  Assistarce,  No. 
59.016  Bond  Guarantees  for  Surety 
Companies] 

Date.  Apn!  18.  1989. 
|am««  Abdnor, 
AJwmistmtor 

|FK  Dec.  89-10520  Filed  5-5-89;  845  am] 
WLUNQ  cooc  Mas-oi-«i 

COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  3  and  145 

Registration  of  Leverage  Transaction 

Merchants  and  TT>eir  Associated 

Persons 

agency:  Commodity  Futures  Trading 

Commission. 

ACnON:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission'  ) 
has  amended  its  rules  relating  to 
registration  of  leverage  transaction 
merchants  ("LTMs")  and  their 
associated  persons  ("APs")  to  authonze 
the  National  Futures  Association 
(NT  A")  to  perform  the  function  of 
processing  and  granting  applications  for 
registration  in  the  categories  of  LTNl  and 
.•\P  of  an  LTM.  However,  N'FA  will  not 
conduct  proceedings  to  deny,  condition, 
suspend,  restrict  or  revoke  the 
registration  of  any  LTM  or  AP  of  an 
LTM.  or  an  applicant  for  registration  in 
either  category,  nor  will  it  be  authorized 
to  process  a  request  for  withdrawal  from 
registration  by  an  LTM,  until  such  time 
as  the  Commission  authorizes  or 
requires  a  self-regulatory  organization  to 
perform  direct  regulatory 
responsibilities  under  Comm.ission 
oversight  with  respect  to  leverage 
transactions  generally.  The  Commission 
anticipates  such  a  larger  role  for  NT  .A 
with  respect  to  the  regulation  of 
leverage  transactions  if  new  entrants  to 
the  leverage  business  are  allowed  as 
outlined  in  the  Commission's  recent 
proposed  rule  amendments  with  respect 
to  leverage  transactions,  which  would 
provide  for  lifting  the  moratona  on  new 
firms  entering  the  leverage  business. 
Until  the  leverage  business  is  expanded, 
the  division  of  direct  regulatory 
authority  between  the  Commission  and 
.NTA  with  respect  to  registration  matters 
involving  LTMs  and  APs  of  LTMs  would 
be  comparable  to  the  current  treatment 
of  floor  brokers.  The  Commission  has 
previously  authonzed  NTA  by  a  series 
of  delegation  orders  to  perform  the 
function  of  processing  the  registration 
applications  for  all  other  persons  that 
must  register  under  the  Commodity 
Exchange  Act  ("Act"). 


EFF€CTtVE  DATE:  May  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B  Patent.  Assistant  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washin«ton,  DC  20581,  telephone  (202) 
254-895,5:  David  R  Merrill,  Senior 
Assistant  General  Counsel,  Office  of  the 
General  Counsel.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
VVdshinjjton.  DC  20581,  telephone  (202) 
254-988(J:  or  Paul  .M.  Architzel.  Chief 
Counsel,  Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  telephone  (202) 
254-6;i90, 
SUPPI^MENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Notice 

While  the  Commission  has 
determined  that  these  final  rule 
amendments  do  not  affect  the  existing 
paperwork  burden  previously  approved 
by  the  Office  of  Management  and 
Budget,  the  public  reporting  burden  for 
the  collection  of  information  which 
includes  Commission  Rules  3  17  and  3.18 
and  all  other  rules  relating  to 
registration  of  LTMs  and  APs  of  LTMs 
(3038-0023)  is  estimated  to  average  5.17 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  Commisbion  also 
notes,  however,  that  there  is  no  change 
in  burden  hours  attributable  to  the  rule 
amendments  discussed  herein  because 
the  amendments  simply  transfer  certain 
registration  processing  functions  from 
the  Commission  to  NFA.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  loseph  G. 
Salazar"CFTC  Clearance  Officer,  2033  K 
Street  NW  ,  Washington,  DC  20581;  and 
to  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3038- 
W23'!,  VV,ishingfon.  DC  205C3. 

II.  Background 

The  Commission  published  its 
proposed  rule  amendments  with  respect 
to  leverage  transactions  and  allowed 
sixty  days  for  public  comment  thereon. 
54  PR  3476  (lanuary  24,  1989).  The 
Commission  received  nine  written 
comments  on  the  proposals,  none  of 
which  addressed  the  issue  of  NFA 
assuming  the  function  of  registration 
processing  for  LTMs  and  APs  of  LTMs. 
The  commenters  included  the  U.S. 
Department  of  Justice,  NFA,  two 
registered  LTMs  [one  of  which 


submitted  two  written  comments),  three 
contract  markets  and  a  private  attorney. 
The  Commission  indicated  in  the  notice 
of  proposed  rulemaking  that  it  was 
exploring  the  feasibility  of  authorizing 
NFA  to  perform  the  registration 
processing  function  for  the  three 
registered  LTMs  and  their  APs  without 
regard  to  whether  the  leverage 
moratoria  are  repealed.  54  PR  3476,  3477 
n.l. 

The  only  registration  categories  over 
which  the  Commission  currently  has 
sole  regulatory  authority  are  LTM  and 
AP  of  an  LTM,  There  are  currently  three 
registered  LTMs  and  approxim.itely  270 
APs  of  LTMs,  These  numbers  are 
unlikely  to  change  significantly  until  the 
Commission  lifts  its  moratoria  on  new 
entrants  to  the  leverage  business. 

The  Commission  has  maintained  a 
separate  computer  system  to  process 
registration  applications  of  LTMs  and 
their  APs,  even  though  only  a  sir.^ill 
number  of  registrants  is  involved.  The 
Commission  also  notes  that  most  of  the 
APs  of  LTMs  are  dually  registered  as 
APs  of  futures  commission  merchants 
which  are  affiliated  firms  of  the  LTMs, 
and  thus  information  about  such 
individuals  already  is  contained  in 
NFA's  registration  system.  In  light  of 
these  factors,  and  the  Commission's 
increasing  shift  since  1983  to  an 
oversight  role  rather  than  direct 
processing  with  respect  to  registration 
matters,  the  Commission  believes  that  a 
more  efficient  use  of  resources  would  be 
achieved  if  NFA  undertook  the  function 
of  processing  and  granting  applications 
for  registration  in  the  categories  of  LTM 
and  AP  of  an  LTM  at  the  eai  liest 
practicable  time. 

III.  Rule  ;\mendments 

The  prin'ipal  Piles  governing  the 
registration  of  LTMs  and  their  APs  are 
Rules  3.17  and  3.18.  respectively  (17  CFR 
3.17  and  3.18  (1988)).  Most  of  the 
amendments  to  those  rules  chnngod 
references  from  the  Commission  to  the 
NFA  because  the  Commission  is 
authorizing  NFA  to  perform  the  function 
of  processing  and  granting  the 
registration  applications  of  LTMs  and 
their  APs.'  NFA  will  now  assume  the 
registration  processing  function  for  all 
persons  who  must  register  under  the 
Act.  Since  NFA  is  specifically 
authorized  to  perform  the  registration 
processing  function.  NFA  is  specifically 


'  Since  no  new  applications  for  rejjistration  as  an 
LTM  could  be  considered  pnor  lo  the  liflinii!  of  the 
moratona  set  forth  in  Rules  31  1  and  31  2  (l?  CFR 
31.1  and  31.2  (1988)1.  NFA  will  only  be  dealing  with 
applications  in  the  registration  category  of  AP  of  an 
l.T\1  for  the  lime  being. 
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2.  Section  3.2  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

}  3.2    R*Qi«tratk>n  processing  by  tti« 
National  Futur««  Association:  notification 


7-R  within  thirty  days  following  such  certifications  required  by  paragraph 

date  shall  be  deemed  to  be  a  request  for  (d)(l]  of  this  section. 

withdrawal  from  registration.  On  at  (4)  An  apphcant  will  not  be  registered 

least  thirty  days  written  notice,  and  or  granted  a  temporary  license  upon 
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named  in  Rules  3.17  and  3.18.  as  it  is 
throughout  the  Part  3  registration  rules.* 

The  other  amendments  to  the  Part  3 
rules  eliminate  the  references  to  the 
Commission  in  those  rules  where  there 
are  currently  references  to  both  the  NFA 
and  the  Commission.  The  Commission 
has  amended  Rules  3.2  (notification  of 
registration).  3.21  (fingerprinting 
exemption),  3.31  (updates),  3.32  (new 
registration  requirements),  and  3.40  and 
3.43  (temporary  licensing  of  APs). 
Deletions  have  been  made  to  Rule  3.3, 
since  NFA  will  set  registration  fees  for 
LTMs  and  their  APs  instead  of  the 
Commission,  and  Rule  3.20,  since  there 
are  no  more  registration  renewals. 
Recent  changes  to  the  rules  provide  for 
perpetual  registration  of  firms  and 
annual  information  update  filings.  53  FR 
8428  (March  15, 1988). 

The  only  Part  3  rule  which  the 
Commission  proposed  to  amend  which  it 
is  not  amending  at  this  time  is  Rule  3.33 
regarding  withdrawals.  NFA  is  not  being 
authorized  at  this  time  to  process 
requests  for  withdrawal  by  LTMs,  and 
any  such  request  for  withdrawal  from 
the  three  registered  LTMs  must  be  filed 
with  the  Commission,  Therefore,  no 
amendment  to  Rule  3.33  is  necessary  at 
this  time.  The  Commission  anticipates 
amending  Rule  3.33  and  authorizing 
NFA  to  process  withdrawal  requests 
from  LTMs,  and  authorizing  NFA  to 
conduct  proceedings  to  deny,  condition, 
suspend,  restrict  or  revoke  the 
registration  of  any  LTM  or  AP  of  an 
LTM.  or  an  applicant  for  registration  in 
either  category,  when  the  Commission 
finalizes  its  amendments  to  the  Part  31 
rules.  At  that  time,  the  Commission  also 
anticipates  deleting  paragraph  (g)  of 
Rule  31.5,  which  currently  relates  lo  the 
denial,  conditioning,  suspension, 
restriction  or  revocation  of  registration 
of  an  LTM  or  an  AP  of  an  LTM.  See  54 
VR  3476.  3477. 

The  Commission  is  also  making  a 
technical,  conforming  change  to  Rule 
145.6  to  indicate  that  publicly  available 
portions  of  registration  forms  with 
respect  to  LTMs  and  their  APs  will  be 
available  from  NFA. 


'  Proposed  amendment*  to  Part  31  would 
generally  refer  lo  a  registered  futures  a!5(.nciation. 
rather  than  to  inKA  specifically,  bw.ause  it  is 
possible  that  there  could  be  another  rpgistiTpd 
futures  aR«x:ialion  for  ihe  future*  industry  as  a 
whole,  or  for  a  segment  tliereof  such  as  the  icvcr.igc 
business.  However,  we  would  not  anticipate 
another  futures  assoaation  being  regisleretl  m  the 
foreseeable  future  (no  applications  are  pending),  so 
most  of  the  direct  regulatory  responsibility  will  rest 
w;th  NFA,  under  Commssinn  oversight,  under  Ihe 
Commi.ision's  proposed  amendments  In  Piii.  31 
n  fppred  to  above. 


rv.  Related  Matters 

1.  Effective  Date 

The  Commission,  in  accordant*  with 
5  U.S.C.  553(d)(3)  (1982),  finds  good 
cause  for  making  the  rule  araendmeni.s 
effective  less  than  30  days  following 
publication  of  this  release  in  the  Federal 
Register  The  Commission  and  NFA 
have  used  a  specific  target  date  of  M.iy 
15, 1989  to  accomplish  the  tr;insfer  of 
functions  discussed  herein  and  it  is 
important  to  affected  persons  and  fur 
administrative  efficiency  that  such  a 
specific  date  be  used  rather  than  merely 
waiting  for  30  days  after  publiCHtion  of 
this  notice.  There  is  no  change  in  the 
substantive  burden  on  L'I"Ms  and  APs  of 
LTMs  or  applicants  therefor,  since  the 
result  of  these  rule  amendments  is  that 
such  persons  will  now  be  required  to 
send  Ihe  materials  previously  pro\  iJt'd 
to  the  Commission  in  connection  with 
their  registration  to  the  NF.^  ins'eud. 
We  further  note  that  relatively  few 
persons  are  affected  since  there  are  only 
three  registered  LTMs  and 
approximately  270  registered  APs  of 
LTMs.  The  three  registered  LTMs  have 
been  info.'-med  of  the  adoption  of  these 
rule  amendments. 

2.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(  PRA  ).  44  ll.S.C.  3501  p;  seq.  (1982). 
imposes  certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  delmf-d  by  the  PRA.  In  compliance 
with  the  i'Ry\.  the  Comnus.sion  has 
previously  submitted  certain  of  the  rules 
discussed  herein  as  part  of  information 
collection  number  3038-0023.  The  Office 
of  Management  and  Budget  last 
approved  the  collection  of  infonnation 
associated  with  OMB  control  number 
3038-0023  on  June  2a  1988.  The 
Commission  has  determined  thai  these 
rule  amendments  will  not  change 
materially  the  information  collection 
burden  approved  by  O.MB  at  that  time 
because  the  amendments  .simply 
transfer  certain  registration  processing 
functions  from  the  Commission  to  NFA. 
The  OMB  approved  burden  for 
information  collection  number  3036- 
0023.  which  covers  all  rules  relating  tc 
registration  of  LTMs  and  APs  of  Ll'Ms, 
is  as  follows: 

Average  burden  hoiirg  per  respoose 5.17 

Number  of  respondents _.™. .~„588 

Frequericy  of  response— on  occasion  and 

an.rmaliy 

Persons  wishing  to  comment  on  these 
rule  amendments  should  contact  Gary 
Waxman,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 


(3038-0023)  Room  322fl  NEOB, 
Washington.  DC  2n,V),<  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joseph  G.  Salazar.  CFTC  Clearance 
OfTicer.  2033  K  Street.  NW.,  Washington, 
DC  20581.  (202)  254-0735. 

3.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
CRFA").  5  U.S.C  601  et seq.  (1982). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  nilet 
on  small  businesses.  The  rule 
amendments  adopted  herein  would 
affect  LTMs.  The  Commission  has 
previously  determined  that  with  respect 
to  FCMs,  based  upon  the  fiduciary 
nature  of  FCM/customer  relationships, 
as  well  as  the  requirements  that  Ft^s 
meet  minimum  financial  requirements, 
FCMs  should  be  excluded  horn  the 
definition  of  a  small  entity.'  Since  LTMs 
hav6  a  somewhat  similar  relationship 
with  their  customers  as  do  FCMs,  and 
since  LTMs  have  a  higher  minimum 
Tmancial  requirement  than  FCMs,  LTMs 
should  likewise  be  excluded  from  the 
definition  of  a  small  entity.  Therefore, 
pursuant  to  section  3(a)  of  the  RFA.  S 
U.S.C.  605(b).  the  Chairman  certifies  that 
these  rule  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

17  CFR  Part  3 

Reporting  and  recordkeeping 
requirements.  Registration. 

17  CFR  Part  145 

Freedom  of  information.  Conunissioo 
records. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
sections  Ba(5)  and  19  of  the  Commodity 
Exchange  Act  as  amended.  7  U.S.C. 
12a  (5)  and  23  (1982).  as  amended  by 
Pub.  L  No.  99-641. 100  StaL  3556  (1986). 
and  pursuant  to  the  authority  contained 
in  5  U.S.C  552  and  552b  (1982).  the 
Commission  hereby  amends  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  3— REGISTRATION 

Subpart  A — Registration 

1.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  7  US.C.  2.  4.  4a.  ec  6d.  Be.  6f.  ek. 
6m.  Oa  6p.  12a.  13c  16a.  and  23  unless 
otherwise  noted. 


*  5«>  47  PR  18R1R.  IBSIS  (April  3a  ISBZl 


Federal  Regigter  /  Vol.  54,  No.  87  /  Monday,  May  8.  1989  /  Rules  and  Regulations 


leverage  transaction  merchant,  that 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker  or 

Ipvpraop  fr,in<;,Trtinn  mcrr  hpinf  mii.Ql 


the  date  of  such  change  in  control  (and 
such  change  does  not  occur  until  the 
registrant  receives  written  approval 
from  the  National  Futures  Association) 

^ir-.H  .nr  iiiHpc;  with  cnrh  nnUrr  a  Pnmn  R_ 


-Nitional  Futures  Association  may  grant 
a  temporary  license  to  any  applicant  for 
registration  as  an  associated  person 
upon  the  contemporaneous  filing  with 


»ko  Vo»;^ 
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2.  Section  3.2  is  amended  by  revisinj; 
paragraph  (c)  to  read  as  follows: 

}  3.2    Rvgittntion  processing  by  tti« 
Natjonai  Futurvs  Association;  notification 
of  rvgistration. 

•  •  •  *  * 

(c)  The  National  Futures  Association 
will  notify  the  registrant,  or  the  sponsor 
in  the  case  of  an  applicant  for 
registration  as  an  associated  person,  if 
registration  has  been  granted  undor  the 
Act.  If  an  applicant  for  registration  as  an 
associated  person  receives  a  temporfiry 
license  in  accordance  with  §  3,40  of  this 
part,  the  National  Futures  Association 
may  notify  the  sponsor  only  that  a 
temporary  license  has  been  gran'ed. 

s  •  «  •  » 

3.  Section  3.3  is  am.ended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  3.3    Registration  fees;  form  of 
remittance. 

(a)  Amount  of  fees — Floor  brokers. 
Each  application  for  registration  as  a 
floor  broker  must  be  accompanied  by  a 

fee  of  S25. 

•  «        •        •        • 

4.  Section  3.17  is  amended  by  revising 
paragraphs  fa)  and  fc)  to  rv'ad  as 
follows; 

§  3.17    Registration  of  teverage  transaction 
merc^ants. 

(a)  Initial  registration.  |1)  Application 
for  initial  registration  as  a  leverage 
transaction  merchant  must  be  on  Form 
7-R,  com.pleted  and  filed  with  the 
National  Futures  Association  in 
accordance  with  the  instructions  thereto 
and  the  provisions  of  §  31.13  of  this 
chapter. 

(2)  Each  Form  7-R  filed  in  accordance 
with  the  requirements  of  paragraph 
(a)fl)  of  this  section  must  be 
accompanied  by  a  Form  8-R.  completed 
in  accordance  with  the  instructions 
thereto  and  executed  by  each  natural 
person  who  is  a  principal  of  the 
applicant,  and  must  be  accompanied  by 
the  fingerprints  of  that  principal  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose  The  provisions  of  this 
paragraph  (ajiz)  do  not  apply  to  nny 
pnncipal  who  has  a  current  Form  fr-R  or 
Form  94  on  file  with  the  Commission  or 
the  National  Futures  Association. 

•  ■         •         •         • 

(c|  Annual  filing.  Any  person 
registered  as  a  leverage  transaction 
merchant  in  accordance  with  paragraph 
(a)  of  this  section  must  file  with  the 
National  Futures  Association  a  Form  7- 
R.  completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  d.ite 
specified  by  the  National  Futures 
.Association.  The  failure  to  file  the  Form 


7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  written  notice,  and 
following  such  action,  if  any.  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association,  the 
National  Futures  Association  may  grant 
the  request  for  withdrawal  from 
registration. 

5.  Section  3.18  is  amended  by  revising 
paragraphs  {c](3).  (c)(4).  (d)(1).  (dl(3), 
(d)(4)  and  fdU,51  to  read  as  follows 

§  3.18    Registration  of  associated  persons 
of  leverage  transaction  mercfiants. 

(c)  *  •  * 

(3)  Each  Form  8-R  filed  in  accordance 
with  the  requirements  of  paragraph  (c) 
of  this  section  must  be  accompanied  by 
the  fingerprints  of  the  applicant  on  a 
fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association. 

(4)  When  the  National  Futures 
Association  determines  that  an 
applicant  for  registration  as  an 
associated  person  is  not  unfit  for  such 
registration,  it  will  provide  notification 
in  writing  to  the  sponsor  which  has 
made  the  certifications  required  by 
paragraph  (c)(1)  of  this  section  that  the 
applicant's  registration  as  an  associated 
person  is  granted  contingent  upon  the 
sponsor  hiring  or  otherwise  employing 
the  applicant  as  such  within  thirty  days. 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
persons. — (1)  Registration  terminated 
within  the  preceding  sixty  days.  Except 
as  otherwise  provided  in  paragraphs 
(d)(4)  and  (f)  of  this  section,  any  person 
whose  registration  as  an  associated 
person  in  any  capacity  has  terminated 
within  the  preceding  si.xty  days  and  who 
becomes  associated  with  a  new  sponsor 
will  be  granted  a  temporary  license  to 
act  in  the  capacity  of  an  associated 
person  of  such  sponsor  upon  the  mailing 
by  that  sponsor  to  the  National  Futures 
Association  of  a  Form  8-R,  completed  in 
accordance  with  the  instructions 
thereto,  which  includes  written 
certifications  stating: 

•        •        *        •        • 

(3)  Registration  still  in  effect.  Except 
as  provided  for  in  paragraphs  (d)(4)  and 
(f)  of  this  section,  any  person  whose 
registration  as  an  associated  person  in 
any  capacity  is  still  in  effect  and 
becomes  associated  with  a  sponsoring 
leverage  transaction  merchant  will  be 
registered  as  an  associated  person  of 
such  sponsor  upon  mailing  by  that 
sponsor  to  the  National  Futures 
Association  of  a  Form  8-R,  completed  in 
accordance  with  the  instructions 
thereto,  containing  the  written 


certifications  required  by  paragraph 
(d)(l]  of  this  section. 

(4)  An  apphcant  will  not  be  registered 
or  granted  a  temporary  license  upon 
mailing  of  a  properly  completed  Form  8- 
R  pursuant  to  paragraph  (d)  of  this 
section  unless  such  form  is  accompanied 
by  the  fingerprints  of  the  applicant  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose,  and  a  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  sponsor  if  the  applicant's  prior 
registration  as  an  associated  person  was 
subject  to  conditions  or  restrictions. 

(5)  A  temporary  license  granted  in 
accordance  with  paragraph  (d)  of  this 
section  will  terminate  five  days  after 
service  upon  the  applicant  of  a  notice  by 
the  National  Futures  Association  that 
such  person  may  be  found  subject  to  a 
statutory  disqualification  from 
registration. 

•  •  •  *  • 

§3.20    (Amended] 

6.  Section  3.20  is  amended  by 
removing  and  reserving  paragraph 
(d)(2). 

7.  Section  3.21  is  amended  by  revising 
paragraph  (a)(1)  to  read  as  follows  ((a) 
introductory  text  is  republished): 

§  3.21     Exemption  from  fingerprinting 
reqiiiren>ent  in  certain  cases. 

(a)  Any  person  who  is  required  by  this 
part  to  submit  a  fingerprint  card  may 
file,  or  cause  to  be  filed,  in  lieu  of  such 
card: 

(1)  A  legible,  accurate  and  complete 
photocopy  of  a  fingerprint  card  which 
has  been  submitted  to  the  Federal 
Bureau  of  Investigation  for  identification 
and  appropriate  processing  and  of  each 
report,  record,  and  notation  made 
available  by  the  Federal  Bureau  of 
Investigation  with  respect  to  that 
fingerprint  card  if  such  identification 
and  processing  has  been  completed 
satisfactorily  by  the  Federal  Bureau  of 
Investigation  not  more  than  ninety  days 
prior  to  the  filing  with  the  National 
Futures  Association  of  the  photocopy;  or 
*        •         •         *         * 

8.  Section  3.31  is  amended  by  revising 
paragraphs  (c)(1)  introductory  text  and 
(c)(2)  to  read  as  follows; 

§  3.31    Deficiencies,  inaccuracies,  and 
changes,  to  be  reported. 

•  •  •  •  • 

(c)  (1)  After  the  filing  of  a  Form  8-R  or  ■ 
a  Form  3-R  by  or  on  behalf  of  any 
person  for  the  purpose  of  permitting  that 
person  to  be  an  associated  person  of  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or  a 
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be  accorded  to  vessels  of  that  nation, 
and  the  prohibition  against  the 
transportation  of  those  articles  between 
points  in  the  U.S.  will  not  apply  to  its 

VPfiSpls. 


for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  etseq.)  or  any  other  statute. 
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leverage  transaction  merchant,  that 
futures  commission  merchant, 
commodity  trading  advisor,  comniudity 
pool  operator,  introducing  broker  or 
leverage  transaction  merchant  must, 
within  twenty  days  afte.'  the  occu'-rfm  e 
of  either  of  the  following,  file  a  notice 
thereof  with  the  National  Futures 
Association  indicating; 

•  •  *  •  e 

(2)  Each  person  registered  as,  or 
applying  for  registration  as.  a  futures 
commission  merchant,  commodity 
trading  advisor,  com.modity  pool 
operator,  introducing  broker  or  leverage 
transaction  merchant  must,  within 
twenty  days  after  the  termination  of  the 
affiliation  of  a  principal  with  the 
registrant  or  applicant,  file  a  notice 
thereof  with  the  National  Futures 
Association. 

•  *  *  *  • 

9.  Section  3.32  is  amended  bv  revising 
paragraphs  (b).  (c),  (d)(2),  (d)(3),  (e),  (f), 
and  |hj  to  read  as  follows; 

§  3.32    Ctianges  requiring  new  registration; 
addition  of  principals. 

•  »  ■  *  ■ 

(b)  Application  for  a  new  registration 
required  under  paragraph  (a)  of  this 
section  must  be  on  Form  7-R,  completed 
and  filed  with  the  National  Futures 
Association  in  accordance  with  the 
instructions  thereto. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  each  Form  7-R 
filed  in  accordance  with  paragraph  (b) 
of  this  section  must  be  accompanied  by 
a  Form  8-R,  completed  in  accordance 
with  the  instructions  thereto  and 
executed  by  each  natural  person  who  is 
a  principal  of  the  registra.it  and  who 
was  not  listed  on  the  registrant's  initial 
application  for  registration  or  any 
amendment  thereto.  The  Form  8-R  for 
each  such  principal  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose. 

(d)*  •  • 

(2)  Notification  by  the  National 
Futures  .Association  of  the  granting  of 
the  new  registration;  or 

(3)  Five  days  after  service  upon  the 
registrant  of  a  not'ce  by  the  National 
Futures  Association  that  the  registrant 
may  be  found  subject  to  a  statutory 
disqualification  from  registration. 

(e)  (1)  Except  where  a  registrant 
chooses  to  file  an  application  pursuant 
to  paragraph  (d)  of  this  section,  if 
applicable,  in  the  event  of  a  change  as 
described  in  paragraphs  (a)l4)  or  (a)(5) 
of  this  section,  a  new  registration  will 
not  be  required  if  the  registrant  submits 
a  written  notice  on  Form  3-R  to  the 
National  Futures  Association  prior  to 


the  date  of  such  change  in  control  (and 
such  change  does  not  occur  until  the 
rtgistrant  receives  written  approval 
from  the  National  Futures  Association) 
and  .nciudes  with  such  notice  a  Form  8- 
R,  completed  m  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  will  become  a 
principal  of  the  registrant.  The  Form  &-R 
for  each  such  individual  must  be 
accompanied  by  the  fingerprints  of  that 
individual  on  a  fingerprint  card  provided 
for  tiuit  purpose  by  the  National  Futures 
.Association;  Pru\  hird.  havever.  That  a 
fingerprint  card  need  not  be  provided 
under  this  paragraph  for  any  individual 
who  currently  is  registered  with  the 
Commission  as  an  associated  person  or 
fioor  broker,  or  is  a  principal  of  a 
Commission  registrant  for  whom  the 
filings  required  by  this  part  have  been 
made. 

(2)  No  person  who  submits  written 
notification  in  accordance  with  the 
prov  isions  of  paragraph  (e)(1)  of  this 
section  may  become  a  principal  of  such 
registrant  until  that  registrant  receives  a 
written  confirmation  from  the  National 
Futures  Association  that  such  affiliation 
has  been  approved. 

(f)  All  documents  submitted  pursuant 
to  this  section  shall  be  filed  with  the 
National  Futures  Association. 

•  •        •        •        • 

(h)  Except  as  otherwise  provided  in 

this  section,  within  twenty  days  after 
any  n,Uurdl  person  becomes  a  principal 
of  an  applicant  or  registrant  subsequent 
to  the  filing  of  a  Form  7-R  in  accordance 
with  the  requirements  set  forth  in 
|§  3.10(a),  3.13(al.  3.14(al,  3.15(a),  or 
3.17(a)  of  this  part,  the  applicant  or 
registrant  must  file  a  Form  8-R  with  the 
National  Futures  Association.  The  Form 
8-R  m.ust  be  completed  by  such 
principal  in  accordance  with  the 
instructions  thereto  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
for  'hat  purpose  by  the  National  Futures 
Associatio.T.  This  filing  need  not  be 
made  for  any  such  principal  who  has  a 
current  Form  8-R  or  Form  94  on  file  with 
the  Commission  or  the  National  Futures 
Association;  Provided.  Th.it  within 
twenty  days  the  applicant  or  registrant 
must  notify  the  National  Futures 
Association  of  the  name  of  such  added 
principal  on  Form  3-R. 

•  «        •        •        * 

10.  Section  3.40  is  amended  by 
revising  the  introductory  text  and 

paraqraph  (b)  to  read  as  follows' 

§  3.40    Temporary  licensing  of  applicants 
tor  associated  person  registration. 

Notvvithst.'inding  any  other  provision 
ol  these  regulations  and  pursuant  to  the 
terms  and  conditions  of  this  subpart,  the 


National  Futures  Association  may  grant 
a  temporary  license  to  any  applicant  for 
registration  as  an  associated  person 
upon  the  contemporaneous  filing  with 
the  National  Futures  Association  of: 

•  t         *         •         • 

(b)  The  fingerprints  of  the  applicant 
on  a  fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose:  and 

•  •        •        •        • 

11.  Section  3.43  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


5  3. 


(b)- 


Relationship  to  feQistration. 


(1)  A  determination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
associated  person;  or 


PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

12.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Pub.  L  89-554.  80  Stat  383.  Pub. 
L  90-23.  81  Stat.  54.  Pub.  L  93-502.  88  Stat 
1561-1564  (5  U.S.C.  552):  Sec.  101(8),  Pub.  L 
93-463,  88  Stat  1389  (7  U.S.C  4a(j));  Pub.  L 
9?^-570. 

13.  Section  145.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

f  145.6     Comrj.iSMOn  otf.tes  lo  .:,c>'-,;;«c'  lo* 
asststance;  '•egistration  record*  avai,.-^t>ie. 
■  •  •  *  « 

(b)(1)  The  publicly  available  portions 
of  Form  7-R  (application  for  registration 
as  a  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant).  Form  8- 
R  (application  for  registration  as  an 
associated  person  and  floor  broker  and 
biographical  supplement  to  application 
on  Form  7-R),  Form  8-S  (certificate  of 
special  registration).  Form  8-T  (notice  of 
termiijation)  and  Form  7-W  (withdrawal 
from  firm  registration)  will  be  available 
for  public  inspection  and  copying.  Such 
registration  forms  with  respect  to  futures 
commission  merchants,  introducing 
brokers,  commodity  trading  advisors, 
commodity  pool  operators  and  leverage 
transaction  merchants,  and  the 
associated  persons  of  such  registrants, 
and  such  registration  forms  with  respect 
to  floor  brokers  will  be  available  in  the 
offices  of  the  National  Futures 
Association.  200  West  Madison  Street. 
Chicago.  Illinois  60606.  Telephone:  (312) 
781-1300. 
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Kingdom  of  Saudi  Arabia  to  the  list  of 
nations  which  permit  vessels  of  the 
United  States  to  transport  certain 
articles  specified  in  section  27.  Merchant 

K^arino   Aft  nf  IQOn    ac   limnnrlort 


delegated  to  the  Chief  Regulations  and 
Disclosure  Law  branch. 

Finding 


PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority'  for  Part  4  continues  to 
read  in  part  as  follows: 
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DEPARTMENT  OF  THE  TREASURY 


Customs  Service 


19CFRPart4 

11.0.89-551 


Coastwise  Transportation  of  Certam 
Articles  by  Vessels  of  Antigua  and 
BartMida 

agency:  U.S.  Ciistums  ServjLC. 

Trt^-isur>'. 

action:  Final  rule. 

summary:  This  document  amends  the 
C;j<'ums  Regulations  by  adding  Antigua 
rt!id  Barbuda  to  the  hst  of  ndtions  which 
ptjrmit  vessels  of  the  United  States  to 
transport  certain  articles  specified  in 
section  27,  Merchant  Manne  Art  df  1920. 
ds  amended,  between  their  por's 

The  D».;partment  of  Std'e  Ii.t;  received 
sa!isfactory  evidence  that  Antigua  and 
Barbuda  places  no  restrictions  on  the 
transportation  of  certain  specified 
articles  by  vessels  of  the  United  States 
between  ports  in  that  (,oun*r\'  This 
aTierdmenl  recoi^nizes  reciprocal 
priviiejjes  for  vessels  registered  in 
Antigua  and  Barbuda, 
OATCS:  The  reciprocal  pnviie«''s  for 
vessels  registered  in  Antojua  and 
Barbuda  became  effective  on  October 
28.  IPSa.  This  amendment  is  effective 
May  8.  1989 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Hegland,  Carrier  Rulings  Branch. 
(202-5rt6-5:'06j. 
SUPPt^MENTARY  INFORMATION: 

Background 

Section  2".  Merchant  Marine  Act  of 
1920.  as  amended  f46  US.C,  App  8a3) 

(the  ".Act"),  prov;  Jes  genernlly  'hat  no 
irer'.h.in  tiSH  shall  be  ^r^nspor•^Hl  by 
w.r-r    ir  hv  land  and  water,  b'-''wt'.>n 
po'n'.s  i"n  'he  United  States  except  in 
vessels  built  m  and  documenvd  under 
the  id  AS  of  the  United  States  and  owned 
by  IJ  S.  cit'7.en.>i.  However,  the  6th 
proviso  of  the  Act,  as  amend-'d. 
provides  that,  upon  a  finding  by  the 
Secretary  of  the  Treisury,  pursuant  to 
information  obtained  and  furnished  tiv 
the  Secretary  of  Sta'e,  tha*  a  fnr-iyn 
nation  does  not  restrict  the 
transportation  of  certain  articles 
between  its  ports  by  vessels  of  the 
United  States,  reciprocal  privileges  will 


be  accorded  to  vessels  of  that  nation, 
and  the  prohibition  against  the 
transportation  of  those  articles  between 
points  in  the  U.S.  will  not  apply  to  its 
vessels. 

Section  4.93(bKl),  Customs 
Regulations  (19  CFR  4.g3(b)(l)),  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  United  Sta'es 
for  the  transportation  of  empty  cargo 
vans,  empty  lift  vans,  and  empty 
shipping  tanks.  Section  4.93(b)(2).  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  U.S.  for  the 
transportation  of  equipment  for  use  with 
cargo  vans,  lift  vans,  or  shipping  tanks: 
empty  barges  specifically  designed  for 
carriage  aboard  a  vessel  and  certain 
equipment  for  use  with  these  barges; 
certain  empty  instruments  of 
international  traffic:  and  certain 
stevedoring  equipment  and  material. 

On  October  28, 1988,  the  Department 
of  State  advised  the  Chief,  Carrier 
Rulings  Branch,  that  Antigua  and 
Barbuda  places  no  restrictions  on  the 
transportation  of  any  of  the  articles 
listed  in  the  Act  by  vessels  of  the  United 
States  between  ports  in  that  country. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief.  Regulations  and 
Disclosure  Law  Branch. 

Finding 

On  the  basis  of  the  information 
received  from  the  Secretary  of  State  and 
the  Embassy  of  Antigua  and  Barbuda,  it 
has  been  determined  that  Antigua  and 
Barbuda  places  no  restrictions  on  the 
transportation  of  the  articles  specified  in 
section  27  of  the  Merchant  Marine  Art 
of  1920,  as  amended  (46  US  C.  App 
883),  by  vessels  of  the  United  States 
between  ports  in  that  country. 
Therefore,  appropriate  reciprocal 
privileges  are  accorded  to  vessels 
registered  in  Antigua  and  Barbuda  as  of 
October  28, 1988. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
involves  a  matter  in  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(B).  notice  and  public 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553(d)(1). 

Inapplicability  of  the  Regu!ator\ 
Flexibilil>  Act 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  That  Act  does 
not  apply  to  any  regulation  such  as  this 


for  which  a  notice  of  proposed 

rulemaking  is  not  required  by  the 
.Administrative  Procedure  Act  [5  1.'  S.C. 
551  et  seq.)  or  any  other  statute. 

Executive  Order  12291 

This  a.niendment  does  not  meet  tht- 
critpna  for  a  major  regulation  as  defined 
in  F.Q  12291  .Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Earl  Martm.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Services.  Hov^'ever  personn»'l  from  other 
offices  of  the  Customs  Service 
partw.ipated  in  I's  development. 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels,  Coastwise  trade. 
Customs  duties  and  inspection. 
Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  Antigua 
and  Barbuda,  Part  4.  Cus'on^s 
Rfoulitions  (19  CFR  Part  4),  is  amended 

m  the  following  manner 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  for  Part  4  continues  to 
read  in  part  as  follows: 

Authority:  5  U.S  C.  301,  ly  U.S.C.  66,  1624. 
46  U.S.C.  App.  3; 

•  •  4  •  • 

Section  4.93    also  issued  under  19  U.S.C. 

1322(i).  46US.C.  App.  8&1: 

§4.93    (Amerxledi 

2.  Sections  4.93(bl  (1)  and  (2).  are 
amended  by  adding  "Antiyua  and 
Barbuda",  in  appropriate  alphabetical 
order  to  the  lists  of  nations  entitled  to 
reciprocal  privileges. 

Di'ixl.  M.iy  3,  1'>8<1 
Kathryn  C.  Peterson, 

Chief.  Regulations  and  Disclosure  Luu' 

Branih. 
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19  CFR  Part  4 

IT.D.  8»-56j 

Coastwise  Transportation  of  Certain 
Articles  by  Vessels  of  Saudi  Arabia 

agency:  U.S.  Customs  Service, 

Treasury. 
ACTION:  Final  nile. 

SUMMARY:  This  docum.ent  amends  the 

Cii^toms  Regulations  by  adding  the 


Kingdom  of  Saudi  Arabia  to  the  list  of 
nations  which  permit  vessels  of  the 
L'nited  States  to  transport  certain 
articles  specified  in  section  27,  Merchant 
Marine  Act  of  1920.  as  amended, 
between  their  ports. 

The  Department  of  State  has  received 
satisfactory  evidence  that  Saudi  .Arabia 
places  no  restrictions  on  the 
transportation  of  empty  cargo  vans. 
empty  lift  vans,  and  empty  shipping 
tanks,  by  vessels  of  the  United  States 
between  ports  in  that  country.  This 
amendment  recognizes  reciprocal 
privileges  for  vessels  registered  in  Saudi 
Arabia. 

DATES:  The  reciprocal  privileges  for 
vessels  registered  in  Saudi  Arabia 
became  effective  on  November  7.  1988. 
This  amendment  is  effective  May  8, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Hegland,  Carrier  Rulings  Branch, 
(202-566-5706). 
SUPPI^MENTARY  INFORMATION: 

Background 

Section  27,  Merchant  Marine  Act  of 
1920.  as  amended  (46  U.S.C.  App.  883) 
(the  "Act"),  provides  generally  that  no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water,  between 
points  in  the  United  States  except  in 
vessels  built  in  and  documented  under 
the  laws  of  the  United  States  and  owned 
by  U.S.  citizens.  However,  the  6th 
proviso  of  the  Act,  as  amended, 
provides  that,  upon  a  finding  by  the 
Secretary  of  the  Treasury,  pursuant  to 
information  obtained  and  furnished  by 
the  Secretary  of  State,  that  a  foreign 
nation  does  not  restrict  the 
transportation  of  certain  articles 
between  its  ports  by  vessels  of  the 
United  States,  reciprocal  privileges  will 
be  accorded  to  vessels  of  that  nation, 
and  the  prohibition  against  the 
transportation  of  those  articles  between 
points  in  the  U.S.  will  not  apply  to  its 
vessels. 

Section  4.93(bKl),  Customs 
Regulations  (19  CFR  4.93(bKl)),  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  United  States 
for  the  transportation  of  empty  cargo 
vans,  empty  lift  vans,  and  empty 
shipping  tanks. 

On  October  31, 1988,  the  Department 
of  State  advisf  d  the  Chief,  Carrier 
Rulings  Branch  of  the  Customs  Service 
Headquarters  that  the  Kingdom  of  Saudi 
Arabia  places  no  restrictions  on  the 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  ;'nd  empty  shipping 
tanks,  by  vessels  of  the  United  States 
between  ports  in  that  country. 

The  authority  to  amend  this  .section  of 
the  Customs  Regulations  has  been 


delegated  to  the  Chief.  Regulations  and 
Disclosure  Law  branch. 

Finding 

On  the  basis  of  the  information 
received  from  the  Secretary  of  State  and 
the  Ministry  of  Foreign  Affairs  of  the 
Kingdom  of  Saudi  Arabia,  it  has  been 
detc.-mined  that  Saudi  Arabia  places  no 
restrictions  on  the  transportation  of 
empty  cargo  vans,  empty  lift  vans,  and 
empty  shipping  tanks,  by  vessels  of  the 
L'nited  States  between  ports  in  that 
country-  Therefore,  appropriate 
reciprocal  privileges  are  accorded  to 
vessels  registered  in  Saudi  Arabia  as  of 
November  7. 1988. 

Inapplicability  of  Public  .Notice  and 
Delayed  Effective  Date  Requirements 

Because  these  amendments  m(:rely 
implement  a  statutory  requirement  and 
involve  a  matter  in  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553(d)(1). 

Inapplicability  of  the  Regulatory 
Flexibility  Act 

This  document  is  not  subject  to  the 

provisions  of  the  Regulatory  Flexibility 
Act  (5  US  C.  601  e!  seq.].  That  Act  does 
not  apply  to  any  regulation  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  pt  seq.)  nr  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  fur  a  miiior  regulation  as  defined 
in  EO.  1.1291  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Earl  Martin,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels,  Coastwise  trade. 
Customs  duties  and  inspection. 
Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  Saudi 
Arabia,  Part  4,  Customs  Regulations  (19 
CFR  Part  4),  is  amended  in  the  following 
manner 


PART  4— VESSELS  IN  FORtTiGN  AND 
DOMESTIC  TRADES 

1.  The  authority  for  Part  4  continues  to 
read  in  part  as  follows; 

Autborit)-:  5  U.S.C.  301. 19  U.S.C.  66. 1624. 
46U.S.C.  App,  3, 
•         •         •         «         • 

Section  4.93  also  issued  under  19  U.S  C 
1322(a).  46  U.S.C.  App.  883: 


§  4.93    .Amenoedi 

2.  Section  4.93(b)(1),  is  amended  by 
adding  "Saudi  Arabia"  in  appropriate 
alphabetical  order  to  the  list  of  nations 
entitled  to  reciprocal  privileges. 

Dated:  May  3, 1989. 

Kathryn  C  Petefson. 

Chief.  Regulations  and  Disclosure  Law 
Branch. 

[FR  Doa  89-10958  Filed  5-5-69:  8:45  am] 
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19  CFR  Parts  128,  143.  and  i?e 

[T.D  89-531 

RtN  151*-AA64 

Procedures  for  Clearance  ol  Cargo 
Carried  by  Express  Consignmen« 
Operators  or  Carriers 

AGENCV.  Castoiiib  Strvice,  Treasury. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  set  forth  revised 
special  informal  entry  procedures 
applicable  to  the  entry  and  clearance  of 
cargo  carried  by  the  various  entities 
which  comprise  the  express 
consignment  industry.  These  regulations 
further  refine  and  expand  upon  the 
existing  procedures  which  recognize  the 
special  needs  of  the  growing  express 
consignment  industry.  The  member 
countries  of  the  Customs  Cooperation 
Council  have  recently  examined  the 
industry  and  associated  issues  and  have 
adopted  international  guidelines  v%'hich 
established  various  definitions, 
including  the  term  "Express 
Consignment  Operators  or  Carriers." 

The  overwhelming  growth  of  this 
industry  requires  Customs  to  provide 
more  expedited  clearance  procedures. 
These  amendments  will  further  promote 
uniform,  fair  and  consistent  treatment  of 
the  various  courier  and  express  air 
services,  while  at  the  same  time  better 
assuring  the  protection  of  the  revenue  in 
accord  with  all  applicable  laws  and 
regulations. 

DATES:  These  regulatory  amendments 
are  effective  June  7, 1989.  Current 
express  consignment  entities  seeking  to 
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continue  their  previously  approved 
status  must  file  the  application  by  June 
7, 1989,  and  must  fully  comply  with  the 
provisions  contained  in  this  document 


extended  the  comment  period  to  March 
1   1988. 

All  imported  menhandise  entering  the 
Customs  territory  of  the  US  is  subject 


* I. 


for  the  Customs  services  of  the  Council's 
member  countries  to  provide  a  rapid 
reliable  control  and  clearance  system 
for  this  type  of  traffic. 
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opposed  to  the  general  public,  are  self- 
sustaining  to  the  greatest  extent 
possible.  The  potential  establishment  of 
separate  ports  of  entry  for  individual 


new  or  expanded  fucililies.  The  fee 
would  cover,  in  addiiion  to  the  expenses 
noted  above,  facility  design  review 
(includii.-t:  blcenrint  revievvl  and  on-site 


requests  were  based  on  the  fact  that 
most  international  express  consignment 
companies  do  not  guarantee  timely 

delivprv  tn  ihp  niihlir   TK»rofnro    lUa 
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continue  their  previously  approved 
status  must  file  the  application  by  June 
7, 1989.  and  must  fully  comply  with  the 
provisions  contnined  in  this  document 
by  November  3, 1989. 

pon  Fuvrmin  information  contact 

(Operational  aspects) — Vincent 
Dantone.  Office  of  Inspection  and 
Control  (202)  566-5354.  (Legal  aspects f— 
Ken  Paley.  Entry  Rulings  Branch  (2021 
566-5765. 

tUPPUMENTARY  INFORMATION: 
Background 

On  December  16,  1987.  Customs 
published  a  notice  in  the  Federal 
Register  (52  VR  47729],  propcsing  to  add 
a  new  Part  128  to  the  Custon^,s 
Regulations  (19  CFR  Part  128).  to  s.'t 
forth  revised  special  informal  entry 
procedures  applicable  to  the  express 
consignment  industry  which  recognized 
the  needs  of  this  growing  industry.  The 
proposed  new  regulations  prov;,led  for 
incorporation  of  the  current  provisions 
of  55  143.21(1]  andl43.2fl,  Custn.-^s 
Regulations  (19  CFTl  143.21(1)  and 
143  29).  with  certain  modificatuins  that 
provided  for  the  filing  of  a  written 
application  and  a  procedure  for  Customs 
aproval  of  express  consignment  and  hub 
facilities;  established  advance  m  inifest 
requirements;  established  bond 
requirements,  generally  r.iis<^d  the 
informal  entry  ceibng  'o  Si, 250  for  those 
qualifying  to  use  the  proccdun-s; 
eliminated  the  distinction  betwoen 
shipments  valued  at  S230  or  less  and 
those  v.ilued  m  eKi;es.s  thereof;  raised 
the  v.ilue  level  of  sh;pm'nt8  which  must 
be  segregated  if  an  ad:  jnce  manifest  is 
used  frnm  $5.00  to  S2o  (X);  streamlined 
informal  and  formal  entry  procedures; 
r'^quired  all  entry  nu.-nbers  to  be 
furn.sh  jd  t)  Cusfoms  in  a  Customs 
afp.'o.cd  bar  coded  readable  formal; 
and  permitted  the  district  director  to 
wdive  production  of  entry  documents  in 
ccrtjia  c^ses. 

The  proposed  n^gulations  also 
provided  for  the  extension  of  the  district 
director's  authority  to  require  the 
consolida'inn  of  shipments  under  one 
entry.  The  proposed  amendments  were 
designed  to  promote  uniform,  fair,  and 
consistent  treatment  of  the  various 
courier  and  express  services  and  make 
the  procedures  available  to  all 
operators,  carriers,  and  other  entities 
that  meet  the  criteria,  while  a!  the  samp 
time  assuring  the  protection  of  the 
revenue  in  accord  with  all  applicable 
laws  and  regulations. 

Comments  on  the  proposal  wcr*:'  to 
have  been  received  on  or  before 
February  16,  1988.  Pursuant  to  a  request 
to  extend  the  comment  period,  Customs 


extended  the  comment  period  to  March 
1   1988. 

AH  importt'd  men.hiindise  entering  the 
Customs  territory  (if  the  U.S  is  subject 
to  procedures  relating  to  entry  and 
clearance.  The  procedures  ensure  the 
proper  valuation,  and  tariff 
classification  of  the  merchandise  for  the 
purpose  of  collecting  the  lawful  amount 
of  duties,  as  well  as  compliance  with  all 
other  laws  and  regulations  administered 
and  enforced  by  Customs  Depending 
upon  Its  value,  different  procedures  are 
provided  for  the  entry  and  clearance  of 
merchandise. 

Formal  entry  procedures  are  set  forth 
in  Part  141,  Customs  Regulations  (19 
CFR  Part  141 1,  which  are  applicable, 
with  certain  exceptions,  to  shipments  of 
merchandise  valued  in  excess  of  $1,000. 
Informal  entr>'  procedures  contained  in 
Part  143,  Customs  Regulations  (19  CFR 
Part  143).  are  generally  limited  to 
shipments  of  merchandise  valued  at 
$I.i)rX)  or  less. 

.Mthough  the  procednr.^s  for  the 
informal  entry  of  merchandise  are  less 
technical  and  detailed  than  those  for 
formal  entry,  they  may  still  present  an 
impediment  to  courier  and  express 
services  seeking  to  fulfill  their  function 
of  expedited  delivery. 

The  trend  in  the  express  consignment 
industry  for  time-sensitive  clearance  of 
cargo  and  the  processing  of  entry 
documents  is  well  recognized  by 
Customs.  Because  of  the  special  needs 
of  the  growing  express  consignment 
industry  by  T.D.  86-143,  published  in 
the  Federal  Register  of  July  22. 1986  (51 
FR  26i43),  informal  entry  procedures 
were  adopted.  These  procedures  are  set 
forth  in  §5  143.21(1)  and  143.29.  Customs 
Regulations  (19  CFR  143.21(1).  143.29). 
These  procedures  have  helped  the 
industry  and  Customs  to  cope  with  an 
ever-increasing  workload.  Nevertheless, 
Customs  recognized  that  the  procedures 
could  be  improved.  In  reaching  this 
conclusion.  Customs  noted  that  major 
express  consignment  companies  have 
averaged  over  a  400^j  increase  in 
imported  cargo  carried  during  the  lust  2 
years  while  Customs  staffing  levels  have 
remained  static  at  express  industry 
facilities  due  to  manpower  constraints. 
A  further  150%  increase  in  volume  is 
expected  in  the  coming  year. 

The  Customs  Cooperation  Council,  an 
international  organization  in  which  the 
United  States  participates,  recently 
examined  the  express  consignment 
industry  It  noted  the  problems  raised  by 
on-board  and  fast  parcel  services  as 
well  as  the  time-sensitive  nature  of  8ur;h 
consignments.  The  Council's  study,  as 
noted  in  the  May  1.  1987,  report  uf  i's 
Permanent  Technical  Commitipe 
(Document  34.040),  highlighted  the  need 


for  the  Customs  services  of  the  Council's 
member  countries  to  provide  a  rapid 
reliable  control  and  clearance  system 
for  this  type  of  traffic. 

It  has  now  been  determined,  as  stated 
in  the  notice,  that  more  detailed  and 
accurate  information  from  the  express 
consignment  industry  is  necessary  for 
Customs  to  streamline  its  processing. 
Certain  advance  information  on 
incoming  shipments  and  full 
reimbursement  for  services  rendered  is 
necessary  for  Customs  to  assist  the 
industry  while  maintaining  Customs 
enforcement  posture. 

The  proposed  rule  set  forth  revised 
special  informal  entry  procedures 
applicable  to  the  express  consignment 
industry  in  a  new  Part  128,  Customs 
Regulations  (19  CFR  Part  128).  The  new 
Part  128  defines  an  express  consignment 
operator  or  carrier  and  certain  other 
terms.  It  establishes  an  approval  process 
for  express  consignment  facilities  that, 
in  addition  to  other  requirements, 
mandates  participation  in  Customs  data 
processing  system  for  entry  and  entry 
release  processing.  These  procedures 
will  be  available  to  all  operators, 
carriers  and  other  entities  that  can  meet 
the  criteria  set  out  in  these  regulations. 

Two  types  of  installations  presently 
utilized  by  the  express  consignment 
industry  are  being  recognized.  The  first 
is  a  centralized  hub  facility  which  is  a 
separate,  unique,  single  purpose  facility 
normally  operating  outside  of  Customs 
operating  hours;  the  facility  must  be 
approved  by  the  district  director  for 
entry  fiiiny,  examination  and  release  of 
exprt^ss  consignment  shipments.  The 
second  type  of  installation  is  the  express 
consignment  earner  facility,  which  is  a 
separate  or  shared  speci.ilized  fj(  i.  ty 
approved  by  the  district  dire;  'or  solely 
for  the  examination  and  release  of 
express  consignment  shipments. 

Because  of  the  high  volume  of  entries 
that  the  m.ijor  overnight  courier  ser\icps 
handle  under  existing  criteria,  they 
could  qualify  to  be  designated  as  a  port 
of  entry.  As  such.  Customs  inspectional 
services  would  be  provided  at  all  times 
at  no  additional  cost  to  the  courier 
service.  All  expenses  for  providing  the 
service  would  be  allocated  out  of  the 
annua!  Customs  budget  appropriations 
in  the  same  manner  as  it  is  done  at  other 
designated  ports  of  entry. 

Currently,  in  accordance  with  the 
User  Charges  Statute  (31  l!.S.C.  9701), 
the  courier  services  must  reimburse 
Customs  for  inspectional  service 
occurring  at  places  other  than 
established  ports  of  entry.  The  Us^r 
Charges  Statute  was  enacted  io  ensure 
that  Federal  Governmental  services 
provided  to  individual  recipients,  as 


opposed  to  the  general  public,  are  self- 
sustaining  to  the  greatest  extent 
possible.  The  potential  establishment  of 
separate  ports  of  entry  for  individual 
couriers  would,  in  effect,  be  contrary  to 
the  Congressional  intent  concerning  the 
User  Charges  Statute.  Accordingly.  b> 
T.D.  87-65,  published  in  the  Federal 
Register  of  May  4,  1987  (52  FR  16328J, 
the  port  of  entrj-  workload  criteria  were 
modified  to  provide  that  no  more  than 
half  of  the  minimum  2500  consum.ption 
entries  to  be  filed  at  a  port  can  be 
attributed  to  one  entity.  The  ent;t>  mu^t 
compensate  the  Government  for 
services  provided  under  31  U.S.C.  9701. 

The  new  regulations  incorporate  the 
current  provisions  of  §§  143.21(1)  and 
143.29.  Customs  Regulations  (19  CFR 
143.21(1).  143.29),  with  certain 
modifications.  As  revised,  they  provide 
for  a  written  application  and  approval 
process  for  express  consignment  and 
hub  facilities:  establish  advance 
manifest  requirements;  establish  bond 
requirements;  raise  the  informal  entry 
ceiling  to  $1250  for  those  qualifying  to 
use  the  procedures;  eliminate  the 
distinction  between  shipments  valued  at 
$250  or  less  and  those  valued  in  excess 
thereof;  streamline  informal  and  formal 
entry  procedures;  require  that  all  entry 
numbers  be  furnished  to  Customs  in  a 
Customs  approved  bar  coded  readable 
format;  and  permit  the  district  director 
to  waive  production  of  entry  documents 
in  certain  cases.  The  district  director's 
current  authority  to  require  the 
consolidation  of  shipments  under  one 
entry  is  also  extended.  These 
amendments  will  further  promote 
uniform,  fair  and  consistent  treatment  uf 
the  various  courier  and  express  services 
and  make  the  procedures  available  to  all 
operators,  carriers  and  other  entities 
that  can  meet  the  criteria,  while  at  the 
same  time  better  assure  the  prote(,t;iin 
of  the  revenue  in  accord  with  ail 
applicable  laws  and  regulations. 

The  new  Part  128  provides  for  an 
application  processing  fee  in  connection 
with  the  facility  approval  process  It  is 
Customs  intent  to  initially  implement  a 
two  tiered  fee  system.  A  S500  fee  would 
apply  to  the  approval  of  facilities  in 
existence  at  the  t.r.e  findl  regulations 
are  published,  hs  well  as  facilities  which 
are  changed  or  altered  after  having  been 
previously  approved,  where  such  change 
or  alteration  does  not  amount  to  an 
expansion.  This  would  cover  the 
expenses  of  the  distriiJ  director's  review 
of  and  re.sponse  tu  the  application, 
review  of  the  proposed  procedures  by 
the  port  director  and  higher  level 
Customs  officials,  and  also  cover 
administrative  costs.  An  application  fee 
of  SlOtX)  would  apply  to  the  approval  of 


new  or  expanded  f,icilities.  The  fee 
would  cover,  in  addition  to  the  expenses 
noted  above,  facility  design  review 
(including  blueprint  review)  and  on-site 
meetings  between  company  and 
Customs  officials  tu  discuss  the  facility 
design,  operational  and  procedural 
proposals.  This  fee  system  would  be 
reviewed  and  revised  periodically  to 
reflect  changes  in  expenses.  Changes  in 
the  fee  system  will  be  published  in  the 
Federal  Register  and  the  Customs 
Bi.il.M:n, 

In  or.icr  to  conform,  the  numbers  of  the 
new  i'art  128  to  the  Customs  regulatory 
numbering  scheme,  some  section 
numbers  are  being  altered  from  those 
appearing  in  the  proposed  rule.  This 
does  not  involve  any  substantive 
changes. 

Analysis  of  Comments 

Seven  hundred  thirty-three  comments 
were  reLcived  in  response  to  the  notice 
published  in  the  Federal  Register  on 
December  16.  1987  (52  FR  4:22;().  and  the 
comment  period  extension  published  in 
the  Federal  Register  on  February  19, 
1988  (53  FR  49«3«)  A  synopsis  and 
analysis  of  the  comments  received, 
identified  by  the  regulatory  section,  as 
contained  in  the  notice,  tu  which  they 
refer,  is  contained  in  Part  1  below. 
General  comments  are  discussed  in  Part 
II,  References  to  the  aforemen'inn.'d 
revised  section  numbers  are 
part'i-.thetic.iliy  noted  in  the  heading 
and/or  body  of  each  comment  and 
regulatory  provision,  as  appropriate. 

Part  I.  Section  by  Section  Synopsis  and 

Analysis 

1.  Section  128.1    Definitions 

With  respect  to  the  definibun  of 
"express  consignment  operator  or 
carrier"  several  commenters  suggested 
that  the  regulations  and  the  benefits 
provided  thereunder  be  made  available 
for  express  consignments  transported  by 
all  exTJress  services;  i.e.,  on-board 
couriers,  air  freight  forwarders, 
commercial  airlines,  all-ca.'^o  airlines, 
and  post  offices,  provided  that  such 
shipments  are  in  fact  handled  on  a  truly 
express  basis  and  that  the  carrier 
involved  provides  an  appropriate  level 
of  cooperation  with  U.S.  Customs.  We 
agree  and  have  changed  the  definition  of 
an  express  operator  to; 

An  "express  consignment  operator  or 
carrier"  is  an  entity  operating  in  any 
mode  or  intermodally  moving  cargo  by 
special  express  commercial  service 
under  closely  integrated  administrative 
control. 

Numerous  commenters  also  requested 
a  softening  of  the  term  ""guaranteed  ' 
contained  in  the  same  definition.  The 


requests  were  based  on  the  fact  that 
most  international  express  consignment 
companies  do  not  guarantee  timely 
delivery  to  the  public.  Therefore,  the 
word  ""guaranteed"  has  been  deleted 
from  the  definition  and  the  word 
"reliable"  substituted. 

2.  Section  128.Ud)  and (e) 

Numerous  commenters  objected  to  the 
distinction  made  in  the  definitions  of  a 
■"hub"  and  an  ""express  consignment 
carrier  facility"  and  believe  that  only 
one  definition  for  a  processing  facility 
should  exist.  We  disagree.  There  is  an 
obvious  industry  distinction  between  a 
"hub"'  and  a  '"non-hub"  operation. 
Customs  developed  the  two  definitions 
to  specifically  distinguish  processing 
operations  between  a  hub  or  spoke 
operation,  where  all  express 
consignment  cargo  is  delivered  and 
random  airports  operations,  where 
express  consignment  shipments  are 
generally  directly  delivered  to  the  city  of 
destination.  Customs,  because  of 
manpower  constraints  as  well  as  the 
problems  of  clearing  onboard  courier  or 
courier  shipments  (see  {  128.1(c))  in 
passenger  processing  facilities,  must 
have  the  option  of  directing  all 
shipments  to  an  "express  consignment 
carrier  facility"  for  the  examination  and 
release  of  express  consignment  cargo.  In 
addition,  the  centralization  of  all 
aspects  of  the  entry  processing  function 
has  required  Customs  to  establish 
centralized  locations  for  the 
presentation  of  entry  documentation, 
such  as  the  Document  Analysis  \h\\\ 
(D.AU)  at  Kennedy  Airport  in  New  York. 

3.  Section  128.1(f) 

Several  commenters  suggested  that 
Customs  should  only  be  concerned  with 
tne  Items  imported  into  the  United 
States  and  not  necessarily  the  entities 
involved  in  the  importation  process,  and 
that  the  regulations  and  the  definitions 
contained  within  should  be  confined  to 
that  issue.  We  disagree.  The  intent  of 
the  regulations  is  for  the  Customs 
Service  to  provide  special  procedures 
for  the  cargo  imported  by  the  express 
consignment  operators  or  carriers.  The 
two  cannot  be  separated.  That  was  the 
intent  behind  the  definitions  sections. 
and,  in  particular.  §  128.1(0  dealing  with 
closely  integrated  administrative 
control.  However,  we  do  agree  with 
several  of  the  comments  suggesting  a 
change  in  the  phrase  contained  in 
§  123.1(f).  "implemented  by"  to 
"indicated  by"  when  referring  to  the 
control  between  the  local  company  and 
the  foreign  affiliate. 

Several  commenters  objected  lo  the 
express  consignment  operator  or  carrier 
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being  responsible  for  reimbursement  to 
Customs  for  special  enforcement 
operations,  as  required  m  5  128.1(g).  We 


Automated  Commercial  System  (ACS) 
and  its  associated  modules.  We 
disagree.  We  believe  that  such  a  change 


importation  of  contraband  Several 
commenters  observed  the  so-called 
disparity  of  processing  and  manifesting 
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information  that  must  appear  the,-i?in. 
The  provision  is  being  altered  lo  clarify 
that  it  covers  information  which  may  be 
necessary  in  the  case  of  a  particular 


are  detected  and  reported  to  us.  We 
should  now  report  that  we  followed 
through  on  those  actions  and  are 
satisfied  with  the  level  of  compliance 


aci'>  antage  of  them.  While  some  entities 
may  be  better  able  to  utilize  the 
procedures  than  others,  the  ability  to  do 
so  is  based  on  competitive  factors  and 
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bem^  responsible  for  reimburseniont  to 
Customs  for  special  enforcement 
operations,  hs  required  m  $  i:8.1(a)-  VVe 
a^ree  and  have  revised  the  di'finition  of 
■'reimbursable  ■  to  include  only  normal 
costs. 

4  Section  128.2    Express  Consignment 

Carr:p'-App!icat!on  ard Approval 
Procfss  (\pw  Section  128.11) 

Several  commenters  suggested  that 
the  approval  process  for  express 
consignment  earner  hubs  ur  facilities  be 
handled  centrally  at  Customs 
Headquarters.  We  disagree.  The 
approval  process  should  remain  at  the 
local/district  level,  since  the  managers 
at  those  levels  are  more  familiar  with 
their  particular  needs.  However, 
Customs  has  developed  its  own 
handbook  for  guidance  in  the 
requirements  of  these  facihties  that  will 
be  adopted  for  national  use. 
5.  Section  128.2(bl(l]  and  128.2(cf  (New 
Section  128.11(b)(V  and  128.11(cl) 

Numerous  comments  were  received 
regardmg  5  128.2(b)(1)  and  128.2ic)  (New 
J  l28,ll(b)(l)andl28.11(cl).The 
present  language  seems  to  imply  that 
Customs  would  have  total  approval  of 
the  entire  express  consignment  hub  or 
facility  construction  (see  5  12a.2(cl  iN'tw 
S  128.11(cl).  We  agree  that  a 
clarification  is  necessary  in  tho^e  two 
sections,  and  that  }  128.21c)  (new 
5  128.11(c11  should  also  reflect  the 
revocation  of  approval  when  changes 
are  implemented  to  the  intt'rnational 
cargo  processing  area  without  Customs 
approval.  The  two  sections  have  been 
revised.  Section  128.2(b)(1).  as  revised 
(r.ew  $  i:8.11(bKl)).  refers  to  a  full 
description  of  the  international  cargo 
fdcihtips  rather  than  the  general  term 
f,jc.hties.  Section  128,2(c)  (new 
5  128.11(c)).  as  revised,  will  clarify  that 
ttie  changes  or  alterations  referred  to 
dre  limited  to  an  approved  interr.ational 
cargo  processing  facility.  The  revised 
section  Will  also  clarify  thai  the  failure 
to  obtain  prior  approval  for  changes  or 
alterations  to  the  international  carso 
facility  may  result  in  the  su.spension  uf 
approval  as  an  express  consignment 
facility  or  hub  and  the  procedures  for 
procp-ssing  cargo  contained  in  ;h;s 
chapter. 

6.  Section  128.2(b)(7)(i)  (New  Section 
i:8iiib)(7)(i)) 

One  comment  was  received  regarding 
§  128.2(b){'l(i)  (new  §  128.11(b){7){i)]. 
suggesting,  in  connection  with  the 
contents  of  the  applications  for  approval 
of  an  express  consignment  carrier  or 
hub  facility,  that  the  language  be 
changed  to  only  require  formal  entry  for 
cargo  to  be  processed  in  the  Customs 


Automated  Commercial  System  (ACS) 
and  its  associated  modules.  We 
disagree.  We  believe  that  such  a  change 
would  be  restrictive.  It  would  not  allow 
future  changes  in  the  ACS  system  to 
permit  the  processing  of  informal 
entries.  It  also  would  prohibit  processing 
of  informal  entries  and  cargo  exempt 
from  entr>-  in  the  Air  Cargo  Automated 
Manifest  System. 

Also,  it  became  apparent  that  while 
express  consignment  entities  were 
agreeing  to  use  ACS  there  was  no 
specific  provision  that  entries  be 
submitted  thereunder.  In  order  to  clarify 
this  point.  9  128.5  (New  §  128.2S)  is 
being  revised.  The  final  version  thereof 
provides  that  the  entry  data  concerning 
articles  subject  to  entry  must  be 
transmitted  in  accordance  with  .^CS 
requirements. 

7.  Section  128.2(b)(7)(v)  (New  Section 
128.11(b)(7)(v)) 

Several  comments  were  received,  in 
connection  with  the  contents  of  the 
agreement  an  express  consignment 
entity  must  file  in  connection  with  its 
facility  application,  that  the  language  in 
this  subsection  is  too  broad.  We 
disagree.  This  subsection  was  included 
to  bring  uniformity  in  the  reimbursement 
of  costs  incurred  by  the  Customs  Service 
and  which  are  currently  being 
reimbursed  by  express  consignment 
operators  and  carriers  operating  at  so- 
called  "User  Fee"  airports. 

a.  Section  128.2(d)  (New  Section  128.12) 

Numerous  commenters  indicated 
problems  with  {  128.2(d)  (new  §  128.12] 
dealing  with  the  appeal  of  the  denial  of 
an  application,  the  lack  of  specific 
appeal  steps,  and  the  limitation  of  14 
calendar  days  in  which  to  appeal  the 
decision  of  the  district  director.  We 
agree.  We.  therefore,  have  rewritten  the 
provision. 

9  Section  128.3  (a)  and  (b)  Manifest 
Requirements  (New  Section  128.21  (a) 
and(b)) 

All  comments  received  from  current 
express  consignment  companies 
reflected  strong  opposition  to  segments 
contained  in  this  subpart.  Specifically, 
the  objections  were  to  the  requirement 
of  manifesting  separately  all  articles 
specifically  exempt  from  entry  by 
§  141.4  Customs  Regulations  (19  CFR 
141.4).  We  strongly  disagree.  The  need 
to  manifest  all  incoming  cargo  for 
control  and  enforcement  screening 
purposes  is  a  vital  and  essential  concern 
of  the  Customs  Service.  It  is  necessary  if 
the  Customs  Service  is  to  continue  to 
achieve  its  mission  to  preserve  and 
protect  the  revenue  of  the  United  States 
while  at  the  same  time  preventing  the 


importation  of  contraband  Several 
commenters  observed  the  so-called 
disparity  of  processing  and  manifesting 
requirements  as  related  to  this  issue  and 
the  international  shipments  carried  by 
the  United  States  Postal  Service.  Many 
express  carriers  believe  that  they  should 
be  treated  by  Customs  in  the  same 
manner  and  with  the  same  requirements 
and  regulations  imposed  upon  postal 
shipments.  The  Customs  Service  is 
bound  to  observe  the  numerous  bilateral 
agreements  and  treaties  negotiated  by 
our  Government  with  the  International 
Postal  Union  and  its  member  countries. 
We  believe  that  the  current  procedures 
established  by  the  Customs  Service  also 
achieve  their  objective  with  regard  to 
postal  importations. 

W.  Section  128.3(cl    Explanation  of 
Manifest  Amendments 

Although  this  provision  was  not  the 
subject  of  a  specific  comment,  it  has 
been  determined  that  the  content  of  the 
proposed  provision  was  essentially 
procedural.  Since  the  procedure  for  the 
explanation  of  manifes.t  amendments  for 
ov  crages  and  shortages  is  already 
covered  elsewhere  in  the  Customs 
Regulations  (|  4.12  as  to  vessels. 
§  122  49  as  to  aircraft,  and  §  123.9  as  to 
land  vehicles)  the  provision  is  excluded 
from  the  final  rule. 

11.  Section  128.6    Informal  Entry- 
Procedures  (New  Section  128.24) 

In  the  course  of  reviewing  comments 
on  this  section  we  noted  that  paragraph 
(a),  which  generally  permits  the  informal 
entry  of  shipments  not  exceeding  $1250 
in  value  and  'he  consolidation  of  such 
shipments  if  each  is  valued  at  Sl2iin  or 
less,  was  confusing.  It  appears,  as 
proposed,  to  only  permit  the 
consolidation  of  shipments  which  are 
not  subject  to  this  provision,  i.e., 
prohibited  or  restricted  merchandise, 
quota  merchandise,  etc.  The  paragraph 
has  been  altered  to  correct  this 
deficiency  while  still  permitting  the 
consolidation  of  shipments  valued  under 
$1250  .Vlso.  several  commenters  were 
concerned  about  the  increase  in  the 
informal  entry  ceiling  from  $1000  to 
$1250  being  limited  to  the  express 
consignment  industry.  We  agree  that 
such  an  inequity  should  not  exist  and 
will  change  the  limit  for  other 
importations  in  a  separate  Federal 
Register  document. 

A  commcnter  questioned  the  meaning 
of  the  phrase  "other  necessary- 
information"  appearing  at  the  end  of  the 
second  sentence  of  §  128.6(c)  (new 
§  128.24(c))  which  identifies  the 
documents  which  must  be  attached  to 
the  Custom  Form  3461  and  the 


information  that  must  appear  tht'iTMn. 
The  provision  is  being  altered  to  clarify 
that  it  covers  information  which  may  be 
necessary  in  the  case  of  a  particular 
shipment,  local  condition,  or  other 
situation  identified  from  time  to  time  by 
the  district  director  m  charge  of  the  port 
of  entry. 

We  noted,  as  a  result  of  several 
comments,  that  §  128.6(d)  (new 
§  128.24(J))  conveyed  the  meaning  that 
articles  valued  at  $25  or  less  could  be 
administratively  exempted  from  duty 
and  tax.  Since  the  statutory  authority  for 
administrative  exemptions  generally 
provides  for  only  a  $5  limit  in  such 
cases,  the  provision  is  being  altered. 

12.  Section  12S.8    Simplified  Entry 
Document  Procedures  (New  Section 
128.26) 

Se\  era!  commenters  expressed  a  lack 
of  understanding  of  the  reasons  for  the 
furnishing  of  entry  numbers  in  approved 
bar  coded  readable  format  as  required 
by  §  128.8(a)  (new  §  128.26(a)).  The 
purpose  of  this  requirement  is  to  permit 
the  expedited  processing  of  entry 
paperwork  and  cargo  release.  The 
section  has  been  modified  to  clarify  this 
point. 

Part  II — General  Comments 

1.  Certain  commenters  believe  that  the 
proposed  procedures  amount  to  an  ultra 
vires  amendment  of  the  governing  law 
in  the  guise  of  regulation. 

VVe  believe  that  the  regulatory 
provisions  of  Part  128  do  not  exceed  the 
authority  provided  by  the  statutes  li.'-ted 
in  the  authority  citation  for  Part  128. 
Taken  together,  those  statutes  provide 
the  Secretary  of  the  Treasury  with 
rather  broad  discretion  in  prescribing 
rules  and  regulations  to  govern  the  areas 
which  are  the  subject  of  the  regulations. 

2.  The  modified  system  proposed  for 
the  clearance  of  express  consignment 
cargo,  according  to  some  comnienters, 
weakens  safeguards  and  procedures 
mandated  by  law  covering  the  entry  of 
merchandise  into  the  United  States. 

This  issue  was  rfiiscd  when  we 
proposed  the  addition  of  §§  143.21(1) 
and  143.29  to  the  Customs  Regulations. 
VVe  responded  in  T.D.  86-143  by 
indicating  that  we  are  aware  of  tJie 
potential  for  smuggling  and  other 
abuses,  that  we  currently  conduct 
random  intensive  examinations  of 
merchandise  from  courier  and  air 
express  shipments,  that  we  will  conduct 
audits  on  the  operations  of  the  express 
companies  and  brokers  to  ensure  tiiat 
proper  duty  has  been  collected,  and  that 
we  are  negotiating  agreements  with  the 
companies  setting  forth  specific 
preventative  steps  that  can  be  taken  to 
ensure  that  smuggling  and  other  abuses 


are  detected  and  reported  to  us.  We 
should  now  report  that  we  followed 
through  on  those  actions  and  are 
satisfied  with  the  level  of  compliance 
observed.  We  will  continue  with  these 
procedures. 

3.  The  proposed  procedures,  according 
to  certain  commenters,  vastly  magnify 
the  potential  for  improper  classification 
and  valuation  of  merchandise,  and 
unauthorized  release. 

The  issue  was  raised  in  the  comments 
received  in  connection  with  T.D.  86-143. 
Customs  will  take  steps  similar  to  those 
identified  in^response  to  the  previous 
comment,  such  as  audits  and  intensive 
examinations  to  insure  proper 
classification  and  valuation  of 
merchandise. 

4.  Some  commenters  believe  that  the 
proposed  regulations  fail  to  address  the 
question  of  adequate  bond  coverage  for 
the  express  companies  "in-house" 
brokers. 

Customs  believes  that  existing 
regulations  already  address  this  issue 
and  that  in  appropriate  cases  bond 
coverage  can  be  increased. 

5.  Certain  commenters  believe  that  the 
proposed  regulations  permit  perse 
violation  of  §  111.36  of  the  Customs 
Regulations. 

The  proposed  regulations  themselves 
do  not  authorize  any  action  which  is  in 
direct  conf.ict  with  §  111.36  of  the 
Customs  Regulations.  The  problem 
raised  is  one  which  could  arise  from  any 
transaction  in  which  a  broker  has 
business  relations  with  an  unlicensed 
person;  it  is  not  limited  to  transactions 
such  as  those  contemplated  by  Part  128. 
Such  a  problem,  when  and  if  it  arises, 
may  be  dealt  with  in  the  same  manner 
as  when  it  arises  in  any  other  context. 

6.  The  discriminatory  and  anti- 
competitive nature  of  the  present  and 
proposed  expedited  clearance 
procedures  must  be  corrected  according 
to  some  broker  commenters. 

As  we  pointed  out  in  T.D.  86-143, 
courier  and  express  air  service 
companies  must  still  use  a  licensed 
broker  to  transact  Customs  business. 
Different  brokers  will  acquire  different 
shares  of  this  business,  but  the 
brokerage  industry  is  not  being  excluded 
from  this  category  of  transactions. 

7.  Some  commenters  raised  concerns 
regarding  the  possible  violation  of  the 
Regulatory  Flexibility  Act  and  E.O. 
12291. 

The  Express  Consignment  Industry 
Regulations  do  not  place  an  increased 
regulatory  burden  on  a  significant 
number  of  small  entities  such  as  the 
Regulatory  Flexibility  Act  and  E.O. 
12291  were  designed  to  prevent.  They 
provide  simpUfied  procedures  which  are 
available  to  anyone  wishing  to  take 


advantage  of  them.  While  some  entities 
may  be  better  able  to  utilize  the 
procedures  than  others,  the  ability  to  do 
so  is  based  on  competitive  factors  and 
not  on  a  regulatory  burden.  In  fact,  some 
comments  received  from  small  entities 
praised  the  proposal. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  151&- 
0144.  The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  15 
minutes  per  respondent  or  recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  U.S.  Customs  Service.  Paperwork 
Management  Branch,  Washington,  DC 
20229  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1515-0144) 
Washington,  DC  20503. 

Part  178,  Customs  Regulations  (19  CFR 
Part  178).  which  Usts  Lhe  information 
collections  contained  in  the  regulations 
and  the  control  number  assigned  by 
OMB  is  being  amended  to  add  $  128.11 
thereto. 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L  Sarasky,  Regulations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

i)>  t«>rmination 

After  carefully  analyzing  the 
comments  received,  and  further 
consideration  of  the  matter,  it  has  been 
determined  to  adopt  the  regulatory 
changes  as  proposed  with  the 
modifications  noted. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certified  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  804. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 
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consignment  operator  assumes  liability 
to  Customs  for  the  articles  in  the  same 
manner  Bs  if  it  is  the  sole  Carrier. 


(3)  An  estimate  of  volume  of 
transactions  by: 
(il  Formal  entries. 
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(2)  The  notice  shall  specifically  state 
the  grounds  for  denial  or  for  the 
proposed  suspension  or  revocation. 


(I  Regulations 


I'iir, 


thereto  will  be  published  in  the  Federal 
Register  and  "Customs  Bulletin". 


the  Automated  Broker  Interface  System 
(ABI).  and  enhancements  of  ACS. 
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List  of  Subjects 

;hi  CFR  Pet  i:h 

Ciirr:e.-s  Courier*.  Customs  duties 
and  inspection,  Express  consignments. 
Imports. 
19  CFR  Part  U3 

Custorns  duhes  and  inspection. 
Irr.ports 

19  CFR  Pert  17S 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collection  of  information. 

Amendments  to  the  Regulations 

Parts  143  and  178  a'-e  amended  and  a 
new  Part  128  is  added  to  Chap'e.-  1.  Title 
19.  Code  of  Federal  Rev;ulations.  as  set 
forth  below: 

PART  128— EXPRESS 
CONSIGNMENTS 


128.0     Scope- 
Sul>par1  A— C«n«ral 

1J8  1     Defin":or.s. 
Subpart  B— Administration 

13  11     E.Kprp^i*  ci,ins:«nmtni  earner 

dppiira'.on  pr^jLt-ss. 
\^.\i    Appiu  ation  approval/denial  and 

suspension  of  operating  privileges. 
i;P.".3     Apr!ira';nn  processing  fee. 

Subpart  C— Procedure* 

128  21     Man. fest  requirements. 

128.22  Bonds. 

128.23  Entr>' requirements. 
12824    Informal  entry  procedures 
I2a.25    Formal  entry  procedures. 
i2h;6    Simplined  entry  document 

proredures. 
Auttiorit>:  19  U.S.C.  66, 1202  (Gen. 
M(  a  ii  lie  n.  TSUS;  Gen.  Note  8.  HTSUS), 
U84  \VM.  1551, 1555. 1556.  1565.  1624. 

■<  128.0     Scope. 

This  p.'.rt  sets  forth  requirements  and 
p-or.edures  for  the  clearance  of  imported 

r.rrch-indise  earned  by  express 
cons;8nmer't  operators  and  carriers. 
ir.f;l  jding  couriers,  under  special 

[roredMrt'S. 

Subpart  A— General 

5  128.1     Definition*. 

For  the  purpose  of  this  part  the 
fiillovving  dtfinitio.ns  shall  apply. 

\r.]  EKprv:  s  cor^iignment  operator  or 
carr-.pr.  An    express  consignment 
operator  or  carrier"  is  an  entity 
operating  in  any  mode  or  intermodally 
moving  cargo  by  special  express 
commercial  service  under  closely 
integrated  administrative  control.  Its 
services  are  offered  to  the  public  under 
advertised,  reliable  timely  delivery  on  a 
door-to-door  basis.  An  express 


consignment  operator  assumes  liability 
to  Customs  for  the  articles  in  the  same 
manner  as  if  it  is  the  sole  carrier. 

(b)  Cargo.  "Cargo"  means  any  and  all 
shipments  imported  into  the  Customs 
territory  of  the  United  States  by  an 
express  consignment  operator  or  earner 
whether  manifested,  accompanied,  or 
unaccompanied. 

(c)  Courier  shipment.  A  "courier 
shipment '  is  an  accompanied  express 
consignment  shipment. 

(d)  Hub.  A  "hub"  is  a  separate, 
unique,  single  purpose  facility  normally 
operating  outside  of  Customs  operating 
hours  approved  by  the  district  director 
for  entry  filing,  examination,  and  release 
of  express  consignment  shipments. 

(e)  Express  consignment  carrier 
facility.  An  "express  consignment 
carrier  facility"  is  a  separate  or  shared 
specialized  facility  approved  by  the 
district  director  solely  for  the 
examination  and  release  of  express 
consignment  shipments. 

(f)  Closely  integrated  administrative 
control.  The  term  "closely  integrated 
administrative  control"  means 
operations  must  be  sufficiently 
integrated  at  both  ends  of  the  service 
(i.e.,  pick-up  and  delivery)  so  that  the 
express  consignment  company  can 
exercise  a  high  degree  of  control  over 
the  shipments,  particularly  in  regard  to 
the  reliability  of  information  supplied 
for  Customs  purposes.  Such  control 
would  be  indicated  by  substantial 
common  ownership  between  the  local 
company  and  the  foreign  affiliate  and/or 
by  a  very  close  contractual  relationship 
between  the  local  company  and  its 
foreign  affiliate(s)  [e.g..  a  franchise 
arrangement). 

(g)  Reimbursable.  "Reimbursable" 
means  all  normal  costs  incurred  at  an 
express  consignment  operator's  hub  or 
an  express  consignment  carrier  facility 
that  are  required  to  be  reimbursed  to  the 
Government. 

Subpart  B— Administration 

§  128  1 1     Eipress  consignment  carrief 
appttcation  process. 

(a)  Facility  application.  Requests  for 
approval  of  an  express  consignment 
carrier  or  hub  facility  must  be  in  writing 
to  the  district  director. 

(b)  Application  contents.  The 
application  for  approval  of  an  express 
consignment  carrier  or  hub  facility  must 
include  the  following: 

(1)  A  full  description  of  the 
international  cargo  facilities,  including 
blueprints,  floor  plans  and  facility 
location(s). 

(2)  A  statement  of  the  general 
character  of  the  express  consignment 
operations. 


(3)  An  estimate  of  volume  of 
transactions  by: 

(i)  Formal  entries, 
(ii)  Informal  entries, 
(lii)  Shipments  not  requinng  entry  (see 
§  128.23  of  this  part). 

(4)  An  application  processing  fee.  as 
set  forth  in  paragraph  (e)  ot  this  section. 

(5)  A  list  of  principal  company 
officials  or  officers. 

(6)  A  projected  start-up  date,  and  days 
and  hours  of  operation. 

(7)  An  agreement  that  the  express 
consignment  entity  will; 

(i)  Ensure  that  all  cargo  will  be 
processed  in  the  Customs  Automated 
Commercial  System  (ACS)  and 
associated  modules,  including,  but  not 
limited  to.  .Automated  Broker  Interface 
(ABI).  Automated  Manifest  System 
(AMSj.  Cargo  Selectivity,  and  Statement 
Processing. 

(ii)  Sign  and  implement  a  narcotics 
enforcement  agreement  with  Customs. 

(iii)  Provide,  without  cost  to  the 
Government,  adequate  office  space, 
equipment,  furnishings,  supplies  and 
security  as  per  Customs  specifications. 

(iv)  Tin;L-l>  pay  all  reimbursable  costs, 
as  determined  by  the  district  director. 

(v)  Pay  to  Customs  all  relocation, 
training  and  all  other  exceptional  costs 
and  expenses  incurred  by  Customs  in 
relocating  necessary  staff  to  the 
company's  hub  location  to  provide 
service  to  the  company  and  to  pay 
expenses  incurred  by  Customs  due  to 
termination  or  decline  of  operations  at 
the  facility. 

(c)  Changes  or  alterations  to  facility. 
All  proposed  changes  or  alterations  to 
an  existing  approved  international  cargo 
processing  facility  must  be  submitted  in 
vvr'ting  to  the  district  director  for 
approval  prior  to  the  implementation 
thereof  and  shall  contain  the 
information  specified  in  paragraph  (b)  of 
this  section  Failure  to  obtain  Customs 
approval  by  an  express  consignment 
operator  or  carrier  for  any  modifications 
to  the  international  cargo  processing 
area  may  result  in  the  suspension  of 
approval  as  an  express  consignment 
facility  or  hub  and  the  procedures  for 
processing  cargo  contained  in  this  part. 

§  128.12    Application  approval/denial  and 
suspension  of  operating  privileges. 

(a)  Soticp.  (1)  The  district  director 
shall  promptly  notify  the  applicant  in 
wntJng  of  the  decision  to  approve  or 
deny  the  application  to  establish  an 
express  consignment  carrier  or  hub 
facility  or  to  suspend  or  revoke 
operating  privileges  at  an  existing 
facility. 


(2)  The  notice  shall  specifically  st.ite 
the  grounds  for  denial  or  for  the 
proposed  suspension  or  revocation. 

(b)  Appeal.  The  express  consignment 
entity  may  file  a  wntten  notice  of  appeal 
seeking  review  of  the  denial  or  proposed 
suspension  or  revocation  within  30  days 
after  notLHcation. 

(c)  Recommendation.  The  district 
director  shall  consider  the  allegations 
and  responses  in  the  appeal  unless,  in 
the  case  of  a  suspension  or  revocation, 
the  express  consignment  entity  requests 
a  hearing.  The  appeal  along  with  the 
district  director's  recommendation  shall 
be  forwarded  to  the  Commissioner  of 
Customs  or  his  designee  for  a  final 
administrative  decision. 

(d)  Hearing.  In  the  case  of  a  proposed 
suspension  or  revocation,  a  hearing  may 
be  requested  within  30  days  after 
notification.  If  a  hearing  is  requested,  it 
shall  be  held  before  a  hearing  officer 
appointed  by  the  Commissioner  of 
Customs  or  his  designee  within  30  days 
following  the  express  consignment 
entity's  request.  The  entity  shall  be 
notified  of  the  time  and  place  of  the 
hearing  at  least  5  days  pnor  thereto.  The 
express  consignment  entity  may  be 
represented  by  counsel  at  such  hearing, 
and  all  evidence  and  testimony  of 
witnesses  in  such  proceedings,  including 
substantiation  of  the  allegations  and  the 
responses  thereto  shall  be  presented, 
ulth  the  right  of  cross-examination  to 
both  paities.  A  stenographic  record  of 
any  such  proceeding  shall  be  made  and 

a  copy  thereof  shall  be  delivered  to  the 
express  consignment  entity.  At  the 
conclusion  of  the  hearing,  all  papers  and 
the  stenographic  record  of  the  hearing 
shall  promptly  be  transmitted  to  the 
Commissioner  of  Customs  or  his 
designee  together  with  a 
recommendation  for  final  action.  The 
express  consignment  entity  may  submit 
in  writing  additional  views  or  arguments 
to  the  Commissioner  or  his  designee 
following  a  hearing  on  the  basis  of  the 
stenographic  ret  ord.  within  10  days 
after  delivery  to  it  of  a  copy  of  such 
record.  The  Commissioner  or  his 
designee  shall  thereafter  render  the 
drcision  in  writing,  stating  the  reasons 
therefor.  Such  decisifn  shall  be  served 
on  the  express  consignment  entity,  and 
shall  be  considered  the  final 
administrative  action, 

§  128.13    Application  processing  fee. 

F^ach  operator  of  an  express 
(  onsignment  hub  or  carrier  facility  will 
be  charged  a  fee  to  establish,  alter,  or 
relocate  such  facility  which  shall  be 
determined  under  the  provisions  of  31 
U.S.C.  9701.  The  fee  will  be  periodically 
reviewed  and  revised  to  reflect  changes 
in  processing  expenses  and  any  changes 


then;  lo  will  be  published  in  the  Federal 
Register  and  "Customs  Bulletin". 

Subpart  C— Procedures 

§  128.21     Manifest  requirements, 

(a)  Additional  information.  Express 
consignment  operators  and  carriers 
shall  provide  the  following  manifest 
information  in  advance  of  the  arrival  of 
all  cargo,  including  all  articles  for  which 
an  entry  is  not  required  as  noted  in 
§  128.23  (which  shall  be  listed 
separately  and  their  entry  status  noted). 
in  addition  to  the  information  and 
documents  otherwise  required  by  this 
chapter: 

(1)  Country  of  origin  of  the 
merchandise. 

(2)  Shipper  name,  address  and 
country. 

(3)  Ultimate  consignee  name  and 
address. 

(4)  Specific  description  of  the 
merchandise  and,  unless  the  commodity 
is  exempt  from  entry  requirements  as 
noted  in  §  128.23.  the  Tariff  Schedules  of 
the  Unitrd  Slates  (TSUS)  item  number 
or  the  Harmonized  Tanff  Schedules  of 
the  United  States  (HTSUS)  subheading 
number,  as  appropriate. 

(5)  Quantity. 

(01  Shipping  weight. 

(7)  Value. 

(b)  Sorting  of  cargo.  If  the  shipments 
are  physically  sorted  by  country  of 
origin  of  the  merchandise  when  they 
arrive  at  the  hub  or  express  consignment 
facility  and  are  presented  to  Customs  in 
this  manner,  the  advance  manifest 
information  shall  also  be  provided  with 
the  merchandise  segregated  by  country 
of  origin. 

5  128.22     Bonds. 

Each  express  consignment  operator  or 
carrier  must  be  recognized  by  Customs 
as  an  international  carrier  and  approved 
as  a  carrier  of  bonded  merchandise,  and 
shall  file  bonds  on  Customs  Form  301, 
containing  the  bond  conditions  set  forth 
in  §§  113.62. 113.63, 113.64  and  113.66  of 
this  chapter,  to  insure  compliance  with 
Customs  requirements  relating  to  the 
importation  and  entry  of  merchandise  as 
well  as  the  carriage  and  custody  of 
merchandise  under  Customs  control. 

§128.23    Entry  requirements. 

(a)  General  rule.  All  articles  carried 
by  an  express  consignment  entity  shall 
be  entered.  Except  as  provided  in 
paragraph  (b)  of  this  section,  all  such 
entities  utilizing  the  procedures  in  this 
part  shall  comply  with  the  requirements 
of  the  Customs  Automated  Commercial 
System  (ACS),  This  includes  the 
Automated  Manifest  System  (AMS), 
Cargo  Selectivity,  Statement  Processing, 


the  Automated  Broker  Interface  System 
(ABI).  and  enhancements  of  ACS. 

(b)  Exception.  Articles  specifically 
exempt  from  entry  by  S  141.4  need  not 
satisfy  the  general  rule. 

§  128.24    Informal  entry  procedure*. 

(a)  Eligibility.  Informal  entry 
procedures  may  generally  be  used  for 
shipments  not  exceeding  $1250  in  value 
which  are  imported  by  express 
consignment  operators  and  carriers. 
Individual  shipments  valued  at  $1250  or 
less  may  be  consolidated  on  one  entry. 
Such  procedures,  however,  may  not  be 
used  for  prohibited  or  restricted 
merchandise,  merchandise  which  is 
subject  to  a  quota  or  other  quantitative 
restraints,  or  for  any  articles  precluded 
from  informal  entry  procedures  by  virtue 
of  section  498.  Tariff  Act  of  1930.  as 
amended.  (19  U.S.C.  1498). 

(b)  Procedures.  Customs  Form  3461. 
appropriately  modified  to  cover  all 
importations  under  the  special 
procedures  contained  in  this  part,  shall 
be  submitted  prior  to  the 
commencement  of  hub  or  express 
consignment  carrier  facility  operations. 
The  party  with  the  right  to  file  entry  may 
submit  a  copy  of  the  invoice  or  the 
advance  manifest,  as  described  in 

§  128.21  in  lieu  of  other  control 
documents. 

(c)  Alternative  procedure.  The  party 
with  the  right  to  file  entry  may  be 
required  to  submit  an  individual 
Customs  Form  3461  covering  the  eligible 
shipments  on  a  daily  basis  or  by  flight 
basis.  Commercial  invoices  or  advance 
manifests  shall  be  attached  to  the 
Customs  Form  3461  which  will  contain 
the  entry  number  and  such  other 
information  deemed  necessary  by  the 
district  director  of  Customs.  A  notation 
shall  be  placed  on  the  Customs  Form 
3461  that  the  entry  covers  multiple 
shipments. 

(d)  Low  value  shipments.  Shipments 
valued  at  $5  or  less  must  be  segregated 
from  those  valued  at  more  than  S5  if  an 
advance  manifest  is  used  as  the  entry 
document. 

(e)  Entry  summary.  An  entry  summary 
(Customs  Form  7501)  must  be  presented 
in  proper  form,  and  estimated  duties 
deposited,  within  10  days  of  release  of 
the  merchandise  under  either  the  regul.ir 
or  alternative  procedure  described  in 
this  section. 

§  128.25    Formal  entry  procedures. 

The  district  director  may  require  a 
formal  entry  summary  for  an  individual 
shipment  or  may  require  the 
consolidation  of  ships  under  one  such 
entry  in  accordance  with  the  provisions 
of  §  143.22  of  this  chapter. 
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S  12S.24    Siropiiftod  entry  document 
procedure*. 

(a)  Entry  number  All  entry  numbers 


Internal  Revenue  Service 
26  CFR  Part  301 


a k a.A    fr\   r^iiatr\rT»Q    in 


practicable,  within  14  days  after  such 
determination,  issue  a  certificate  of 
release  of  the  lien.  This  certificate  must 
include  a  statement  that  the  filing  was 
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Procedures  Function,  of  the  district  in 
which  the  lien  was  filed. 

The  regulations  provide  that  a  request 
for  appeal  under  section  6326  is  to  be 


Investigations,  Law  enforcement. 
Penalties,  Pensions,  Statistics.  Taxes 

Adoption  of  Addition  to  the  Regulations 


of  lien  with  respect  to  one  or  more  of  the 
liabilities  listed  in  the  notice,  if  the 
notice  was  erroneously  filed  with 

respect  to  such  habibties   If  n  nntiri>  nf 
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S  12S.26    Simplified  entry  docunwnt 
pfoceourvs. 

(a)  Entry  number.  All  entry  numbers 
must  be  furnished  to  Customs  in  a 
Customs  approved  bar  coded  readable 
format  in  order  to  assist  in  the 
processing  of  express  consignment  cargo 
under  the  Customs  Automated 
Commercial  System  (ACS). 

(b)  Paper  Entry  Documentation 
Waiver.  The  district  director  is 
authorized,  at  the  time  of  entry,  to 
accept  the  appropriate  electronic 
equivalent  ui  lieu  of  entry  documents  for 
those  entries  designated  as  not  requiring 
examination  or  review  when  the 
advance  manifest  requirements  of 

S  128.21(a)  of  this  part  have  been  met. 

PART  143— CONSUMPTION, 
APPRAISEMENT.  AND  INFORMAL 
ENTRIES 

1.  The  authority  citation  for  Part  143 
would  continue  to  read  as  follows: 

Autbodty:  19  U.S.C  66, 14fil.  1484.  149a 
1624 

S  143.21    (Amended]  I 

2.  Seciion  143.21  is  amended  by 
removing  paragraph  (1). 

J  143.29    (Removed] 

3.  Part  143  is  amended  by  removing 
$  143.29. 

PART  178-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authonty  citation  for  Part  178 
continues  to  read  as  follows: 

Authoritr  5  use.  301  19  L'  S.C.  1824.  44 
i;  S.C  3501  et  spq. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  appropnate 
numerical  sequence  according  to  the 
section  number  under  the  columns 
indicated: 

§  17SJ    UttJng  of  OMB  controi  number*. 


19  CF« 
sjschofi 


Dosaiotxjn 


0MB 
cx)"tro<  ^*o 


1  ra  1 1  Express  oooajgnrneol  earn- 
er aocitcaooi  ana  apcov 
ai  (xocess  ~ 1515-C144 


William  Von  Raab. 

C.>n  T:'isionpr  o' Customs. 

Approved;  May  1.  l^W 
SaUalore  R.  Martoch*. 
Ass:s:ijrt  St:>cretary'  of  the  Treasury. 
[FR  Doc.  88-10885  Filed  S-5-89;  8:45  am] 

B)U.INQ  COOC  a20-l»-M 


Internal  Revenue  Service 

26  CFR  Part  301 

IT.D.  82501 
RIN  154^AIil62 

Adminietnitlve  Appeal  of  tt>e 
Erroneoue  Filing  of  Notice  of  Federal 
TaiUen 

agency:  Internal  Revenue  Service. 

Treasury. 

ACnOM:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  that  provide  for 
the  administrative  appeal  of  the 
erroneous  filing  of  a  notice  of  federal  tax 
lien.  The  right  to  an  administrative 
appeal  of  the  erroneous  filing  of  a  notice 
of  federal  tax  lien  was  established  by 
the  Technical  and  Miscellaneous 
Revenue  A(  t  of  1988.  The  regulations  set 
forth  the  situntions  in  which  persons 
may  appeal  the  erroneous  filing  of  a 
notice  of  federal  tax  lien,  the  office  to 
which  appeals  may  be  made,  and  the 
information  and  documents  that  must  be 
submitted  with  an  appeal.  The  text  of 
the  regulations  also  cross-references  the 
notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 
EFFtcnvE  DATE  The  regulations 
providing  the  right  to  an  administrative 
appeal  of  the  erroneous  filing  of  a  notice 
of  federal  tax  hen  are  effective  July  7, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Connelly,  202-535-9684  (not  a 
toll-free  call). 

SUPPtEMENTARY  INFORMATION:  This 

document  contains  temporary 
regulations  amending  the  F*rocedure  and 
Administration  Regulations  (28  CFR  Part 
301)  under  section  6328  of  the  Internal 
Revenue  Code.  The  regulations  reflect 
the  amendment  of  section  8328  by 
section  6238  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647). 

Explanation  of  Provisions 

Section  6238  of  the  Technical  and 
Miscelldoeous  Revenue  Act  of  1988 
(Pub.  L  No.  10O-647,  102  Stat.  3342) 
redesignated  section  6326  of  the  Internal 
Revenue  Code  as  section  6327  and 
added  a  new  se<  tion  6326.  Section 
6326(a)  provides  ihdt  the  Secretary  shall 
prescribe  regulations  that  provide  for 
the  administrative  appeal  of  the 
erroneous  filing  of  a  notice  of  federal  tax 
lien.  Section  6326(b)  provides  that  if  the 
Secretary  determines  that  the  Internal 
Revenue  Service  has  erroneously  filed  a 
notice  of  federal  tax  lien,  the  Secretary 
must  expeditiously,  and.  to  the  extent 


practicable,  within  14  days  after  such 
determination,  issue  a  certificate  of 
release  of  the  lien.  This  certificate  must 
include  a  statement  that  the  filing  was 
erroneous. 

The  regulations  provide  that  a  person 
may  file  an  administrative  appeal  of  the 
erroneous  filing  of  a  notice  of  federal  tax 
lien  in  any  of  the  following  situations: 
(1)  The  tax  liability  that  gave  rise  to  the 
lien  was  satisfied  in  full  prior  to  the 
filing  of  notice;  (2)  the  underlying 
liability  was  assessed  in  violation  of  the 
deficiency  procedures  set  forth  in 
section  6213  of  the  Internal  Revenue 
Code;  (3)  the  underlying  liability  was 
assessed  in  violation  of  Title  11,  i.e.,  the 
Bankruptcy  Code;  or  (4)  the  statute  of 
limitations  for  collection  expired  prior  to 
the  filing  of  notice. 

The  legislative  history  of  section  6328 
indicates  that  the  administrative  appeal 
is  intended  to  be  used  only  for  the 
purpose  of  correcting  publicly  the 
erroneous  filing  of  a  notice  of  federal  tax 
lien,  not  to  challenge  the  underlying 
deficiency  that  led  to  the  filing  of  a  lien. 
In  addition  to  the  three  situations 
specifically  enumerated  in  the 
legislative  history,  to  which  section  6328 
is  meant  to  apply,  the  Internal  Revenue 
Service  considers  it  in  keeping  with  the 
spirit  of  the  Taxpayer  Bill  of  Rights  also 
to  allow  an  appeal  when  the  statute  of 
limitations  on  collection  expired  prior  to 
the  filing  of  notice  of  federal  tax  lien. 
This  additional  situation  also  involves 
an  erroneous  filing  of  a  notice  of  federal 
tax  hen. 

The  Internal  Revenue  Service 
welcomes  comments  from  the  public 
concerning  other  possible  situations  that 
may  involve  the  erroneous  filing  of  a 
notice  of  federal  tax  lien.  Some 
situations  that  the  public  might  think 
should  be  covered  by  section  6328 
already  are  covered  under  other 
sections  of  the  Internal  Revenue  Code. 
For  example,  it  may  appear  that  the 
filing  of  a  federal  tax  lien  against  a 
person  with  the  same  name  as  the  liable 
taxpayer  is  erroneous  and  should  be 
covered  by  section  8326  and  these 
regulations.  This  situation,  however,  is 
covered  by  section  6325(e)  of  the 
Internal  Revenue  Code,  which  gives  the 
Secretary  the  authority  to  issue  a 
certificate  of  nonattachment  of  lien  if. 
because  of  confusion  of  names,  any 
person  (other  than  the  person  against 
whom  the  tax  was  assessed)  is  or  may 
be  injured  by  the  appearance  that  a 
notice  of  lien  filed  under  section  8323  of 
the  Code  refers  to  such  person. 

The  regulations  provide  that  appeals 
under  section  6326  shall  be  made  to  the 
district  director,  attention  Chief,  Special 


Procedures  Function,  of  the  district  in 
which  the  lien  was  filed. 

The  regulations  provide  that  a  request 
for  appeal  under  section  8326  is  to  be 
submitted  in  writing,  and  is  to  include 
the  identity  of  the  appealing  party,  a 
copy  of  the  notice  of  lien  affecting  the 
property,  if  available,  and  the  ground 
upon  which  the  release  of  lien  is  sought. 
If  the  ground  for  release  is  that  the 
liability  was  paid  prior  to  the  filing,  the 
written  request  must  include  proof  of 
full  payment.  If  the  ground  upon  which 
the  filing  of  notice  is  being  appealed  is 
that  the  tax  Hability  that  gave  rise  to  the 
lien  was  assessed  in  violation  of  the 
deficiency  procedures  set  forth  in 
section  6213  of  the  Internal  Revenue 
Code,  the  appealing  party  must  explain 
how  the  assessment  was  erroneous.  If 
the  ground  for  appeal  is  that  the  tax 
liability  that  gave  rise  to  the  lien  was 
assessed  in  violation  of  Title  11,  the 
appealing  party  must  identify  the  court 
and  the  district  in  which  the  bankruptcy 
petition  was  filed  and  provide  the 
docket  number  and  the  date  of  filing  of 
the  bankruptcy  petition. 

Finally,  the  regulations  provide  that 
the  appeal  provided  by  section  6326  and 
these  regulations  shall  be  a  person's 
exclusive  administrative  remedy  for  the 
erroneous  filing  of  a  notice  of  federal  tax 
lien. 

Special  Analysis 

It  has  been  determined  that  these 
temporary  regulations  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  It  is  certified 
that  these  ru'es  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  only  provide 
procedures  for  any  taxpayer  to  follow  to 
administratively  appeal  the  erroneous 
filing  of  a  federal  tax  lien.  Therefore,  the 
ann'vsis  requirements  of  the  Regulatory 
Fle\ib:i:ty  Act  (5  U.S.C.  Chapter  6)  do  " 
not  apply. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Kevin  B.  Connelly  of  the 
General  Litigation  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury'  Department 
paiticipated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy,  Courts,  Crime, 
Disclosure  of  information.  Employment 
taxes.  Estate  tax.  Excise  taxes.  Filing 
requirements.  Gift  tax.  Income  taxes. 


Investigations.  Law  enforcement. 
Penalties,  Pensions,  Statistics.  Taxes 

Adoption  of  Addition  to  the  Regulations 

Accordingly,  Title  26,  Part  301  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

Paragraph  1,  The  authority  citation  for 
Part  301  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805.  '    '   * 

Par.  2.  §301.6326-1T  is  added 

immediately  following  J  301.6325-1  to 

read  as  follows. 

§  301.6326-1T.  Administrative  appeal  of  the 
erroneous  filing  of  notice  of  federal  tax  lien 
(temporary). 

(a)  In  general.  Any  person  may  appeal 
to  the  district  director  of  the  district  in 
which  a  notice  of  federal  tax  Hen  was 
filed  on  the  property  or  rights  to 
property  of  such  person  for  a  release  of 
lien  alleging  an  error  in  the  filing  of 
notice  of  lien.  Such  appeal  may  be  used 
only  for  the  purpose  of  correcting  the 
erroneous  filing  of  a  notice  of  lien,  not  to 
challenge  the  underlying  deficiency  that 
led  to  the  imposition  of  a  lien.  If  the 
district  director  determines  that  the 
Internal  Revenue  Service  has 
erroneously  filed  the  notice  of  any 
federal  tax  lien,  the  district  director 
shall  expeditiously,  and,  to  the  extent 
practicable,  within  14  days  after  such 
determination,  issue  a  certificate  of 
release  of  lien.  The  certificate  of  release 
of  such  lien  shall  include  a  statement 
that  the  filing  of  notice  of  lien  was 
erroneous. 

(b)  Appeal  alleging  an  error  in  the 
filing  of  notice  of  lien.  For  purposes  of 
p.iragraph  (a)  of  this  section,  an  appeal 
of  the  filing  of  notice  of  federal  tax  lien 
must  be  based  on  any  one  of  the 
following  allegations: 

(1)  The  tax  liability  that  gave  rise  to 
the  lien,  plus  any  interest  and  additions 
to  tax  associated  with  said  hability,  was 
satisfied  prior  to  the  filing  of  notice  of 
lien; 

(2)  The  tax  liability  that  gave  rise  to 
the  lien  was  assessed  in  violation  of  the 
deficiency  procedures  set  forth  in 
section  6213  of  the  Internal  Revenue 
Code; 

(3)  The  tax  Hability  that  gave  rise  to 
the  lien  was  assessed  in  violation  of 
Title  11  of  the  United  States  Code  (the 
Bankruptcy  Code);  or 

(4)  The  statutory  period  for  collection 
of  the  tax  liability  that  gave  rise  to  the 
lien  expired  prior  to  the  filing  of  notice 
of  federal  tax  lien. 

(c)  Notice  of  federal  tax  lien  that  lists 
multiple  liabilities.  When  a  notice  of 
federal  tax  lien  lists  multiple  liabilities, 
a  person  may  appeal  the  filmg  of  notice 


of  lien  with  respect  to  one  or  more  of  the 
Uabilities  listed  in  the  notice,  if  the 
notice  was  erroneously  filed  with 
respect  to  such  liabilities.  If  a  notice  of 
federal  tax  lien  was  erroneously  filed 
with  respect  to  one  or  more  liabilities 
listed  in  the  notice,  the  district  director 
shall  issue  a  certificate  of  release  with 
respect  to  such  liabilities.  For  example, 
if  a  notice  of  federal  tax  lien  lists  tax 
Uabilities  for  years  1980, 1981  and  1982. 
and  the  entire  liabilities  for  1981  and 
1982  were  paid  prior  to  the  filing  of 
notice  of  hen,  the  taxpayer  may  appeal 
the  filing  of  notice  of  lien  with  respect  to 
the  1981  and  1982  habilities  and  the 
district  director  must  issue  a  certificate 
of  release  with  respect  to  the  1981  and 
1982  liabihties. 

(d)  Procedures  for  appeal — (l ) 
Manner  An  appeal  of  the  filing  of  notice 
of  federal  tax  lien  shall  be  made  in 
writing  to  the  district  director  (marked 
for  the  attention  of  the  Chief.  Special 
Procedures  Function)  of  the  distinct  in 
which  the  notice  of  federal  tax  Uen  was 
filed. 

(2)  Form.  The  appeal  shall  include  the 
following  information  and  documents: 

(i)  Name,  current  address,  and 
taxpayer  identification  number  of  the 
person  appealing  the  fihng  of  notice  of 
federal  tax  Uen; 

(ii)  A  copy  of  the  notice  of  federal  tax 
Uen  affecting  the  property,  if  available; 
and 

(iii)  The  grounds  upon  which  the  filing 
of  notice  of  federal  tax  lien  is  being 
appealed. 

(A)  If  the  ground  upon  which  the  fiUng 
of  notice  is  being  appealed  is  that  the 
tax  hability  in  question  was  satisfied 
prior  to  the  filing,  proof  of  full  payment 
as  defined  in  paragraph  (e)  of  this 
section  must  be  provided. 

(B)  If  the  ground  upon  which  the  filing 
of  notice  is  being  appealed  is  that  the 
tax  Uability  that  gave  rise  to  lien  was 
assessed  in  violation  of  the  deficiency 
procedures  set  forth  in  section  6213  of 
the  Internal  Revenue  Code,  the 
appealing  party  must  explain  how  the 
assessment  was  erroneous. 

(C)  If  the  ground  upon  which  the  filing 
of  notice  is  being  appealed  is  that  the 
tax  Uability  that  gave  rise  to  the  Uen 
was  assessed  in  violation  of  Title  11  of 
the  United  States  Code  (the  Bankruptcy 
Code),  the  appealing  party  must  provide 
the  following: 

(7)  The  identity  of  the  court  and  the 
district  in  which  the  bankruptcy  petition 
was  filed;  and 

[2)  The  docket  number  and  the  date  of 
filing  of  the  bankruptcy  petition. 

(J)  Time.  An  administrative  appeal  of 
the  erroneous  filing  of  notice  of  federal 
tax  lien  shall  be  made  within  1  year 
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afler  the  taxpayer  becomni  aware  of  [h^ 
erroneously  filed  tax  lien. 

(r)  Proof  of  hill  payment  As  us^ni  in 
paragraph  (d)(21hn)  of  this  section  the 
term  "proof  of  full  payment"  meann: 

(1)  An  internal  revenue  c.ishier  s 
receipt  reflecting  full  payment  of  the  t.i'^ 
liability  in  question  pnor  (o  the  date  the 
ft^deral  tax  lien  issue  was  filed; 

(2)  A  canceled  check  to  the  Internal 
Revenue  Service  in  an  amount  which 
was  sufficient  to  satisfy  the  tax  liability 
for  which  release  is  beinjj  sought:  or 

(3)  Any  other  manner  of  proof 
acceptable  to  the  district  director 

(fl  Exclusive  rempiJy  The  appeal 
established  by  section  6328  of  the 
Internal  Revenue  Code  and  by  this 
section  shall  be  the  exclusive 
adm,inistrative  remedy  with  res  perl  to 
the  erroneous  Tiling  of  a  notice  of  federal 
lax  hen. 

(g)  Effective  date.  The  provisions  of 
this  section  are  effective  July  7,  VMi. 

There  is  need  for  immed;atc  guidance 
with  respect  to  the  provis'ons  cor.td  nfd 
m  thiS  Treasury  d-cision  For  this 
reason,  it  is  found  imprac'ical  to  issue 
this  Treasury  decision  wi'h  notice  and 
public  prtKedure  under  subsection  (b)  of 
section  553  of  title  5  of  the  United  St.ites 
Code  or  subject  to  the  effective  date 
limitdtion  of  subsection  (d)  of  that 
section.  i 

Mich<i«*l  I   Murphy, 

\c(n')!  Commissioner  of  Internal  Revenue. 

Apprvved:  Apni  n.  1  »t'i  | 

lohn  G  VVilkuis, 

■\ctim;  Assistant  f>f(.n'tary  of  the  Treasury. 
IKK  IJoc  89-lOHHS  Kileci  S-S  ^j  h  r.  ktiI 
SnjJNO  COOC  4*30-0  tM 


DEPARTIIENT  OF  TWANSPOWTATION 
Coast  Guard  ' 

46  CFR  ParU  50,  71,  91,  98,  107.  110, 
153.  154,  170  and  189 

ICG0B9-02S1  I 

RIN211S-AD27 

Ctian^  Of  Address  for  Marine  Safety 
Center 

agency:  Coast  Gu3rd,  DOT. 
*cnoi«:  Final  rule. 


SUMMAAY:  Due  to  the  rtlocalion  of  the 
Marine  Safety  Center,  these  rules 
change  the  address  for  submitting  ves.sc 
plans  and  other  matenals  for  Coast 
Guard  review 
EFFlCnVI  DATE  May  B.  1W9. 

FO«  wtrniw  WFOHMA-now  whttact: 

Lieutenant  Commander  Michael  M. 
Rosf>cran«,  Manne  Technical  and 


Haz.irdoiis  Materials  D'vision.  fC>- 
MTH-^'ia).  Room  i:V)4,  I'  S,  Coast 
Curird  Headquarters,  2100  Second  St.. 
SVV  .  W,Hshington.  DC  20593-<>OOl,  (202) 
2(17 -■  2! W 

SUPPt^MENTARY  INFORMATION;   !  hf 
M.ir;ne  Safety  Center,  whose  |ob 
includes  review  of  commercial  vessel 
plans  and  calculations  as  specified  in 
various  sections  of  Title  48  Code  of 
Federal  Regulations.  h<is  been  relocated 
within  the  Washington  DC  area  These 
rules  provide  the  new  nii-iiling  address. 
In  accordance  with  5  U  S C  553(bl,  a 
notice  of  proposed  rulemaking  was  not 
published  for  these  regulations.  This  rule 
merely  notifes  the  public  of  the  current 
address  of  the  Coast  Guard  Marine 
Safety  Center  Ther^-fore,  the  Coast 
Guard  finds  that  notice  and  opportunity 
for  public  comment  is  unnecessary 
Further,  since  the  Manne  Safety  Center 
has  already  relocated,  and  the  public 
has  an  immediate  need  to  submit 
materials  to  the  Marine  S.ifety  Center 
for  review,  good  cause  e,>,ist3  under  5 
U.S.C.  553td)  for  making  this  rule 
effective  in  less  than  30  days  following 
P  .''..ation  in  the  Federal  Register 
.S!r;(>>  there  is  no  economic  impact,  an 
p(.i>-,ii!ni(,  t-ViiKiation  has  not  he^n 
conducted 

Drafting  Information 

F'lf  principal  persons  involved  in 
drafti.Tg  this  prrjposal  are  Lieutenant 
Commander  Michael  M.  Rosecrans. 
rru]f';t  Mjnaser.  Offit.e  of  Merchunt 
Marine  Safety.  Security  and 
Environmental  Protection  and 
Lieutenant  Commander  Don  M  VVrye, 
Project  Counsel.  Office  of  the  Chit? f 
Counsel. 

Rpjiulatory  Evahjatinn 

liiese  chd.".gi.s  have  been  evaluated 
under  Executive  Order  12291  and  DOT 
Order  2100.5  and  have  been  determined 
to  be  non-major  and  non-significnnt. 
These  rules  reflect  a  change  in  address 
only  with  no  economic  impact  ufion  the 
public. 

Federalism  Assessment 

This  action  h.is  iu'en  <i'ial>zed  in 
accordance  with  the  p'lrriples  and 
criteria  contained  in  h \e(  nt:ve  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Feder  ^hsni 
A'<sossment. 

Regulatory  Flexibility  Act 

In  <iccorddnce  with  the  Regulatory 
Klexibility  Act  15  USC.  601  through 
B12|.  the  Coast  Guard  has  considered 
whether  this  rulemaking  is  likely  to  have 
J  signiRcant  eowomic  impact  on  a 


substantial  number  of  small  entities. 
Since  there  are  no  additional  costs 
involved  with  these  rules,  the  Coast 
Guard  certifies  that  the  rules  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

W  CFR  Part  50 

Marine  safety.  Organization  and 
functions  (Government  Regulations), 
Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  71 

Marine  safety,  Organization  ;md 
functions  (Government  Regulations), 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  9! 

Cargo  vessels.  Marine  safety. 
Organization  and  functions 
(Government  Regulations),  Reporting 
and  recordkeeping  requirements. 
\'essels. 

■411  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation,  Manne  safety. 
Organization  and  functions 

(Government  Regulations).  Reporting 
and  recordkeeping  requirements. 
Vessels. 

4h  CFR  Part  107 

Incorporation  by  reference.  Marine 
safety,  Occupational  safety  and  health. 
Oil  and  gas  exploration.  Organization 
and  functions  (Government 
Regulations),  Vessels. 

46  CFR  Pari  1 10 

Incorporation  by  reference.  Marine 
safety.  Organization  and  functions 
(Government  Regulations),  Repf^rting 
and  recordkeeping  requiremenJs, 
Vessels. 

4^  CFR  Part  153 

Cargo  vessels.  Hazardous  materials 
trtinsportalion.  Marine  safety. 
Organization  and  functions 
(Government  Regulations),  Reporting 
and  recordkeeping  requirements, 
\'essels. 

4t>  CFR  Part  154 

Cargo  vessels.  Gases,  Hazardous 
materials  transportation.  Incorporation 
by  reference.  Marine  safety. 
Organization  and  functions 
(Government  Regulations).  Reporting 
and  recordkeeping  requirements. 
Vessels. 


46  CFR  Part  170 

Incorporation  by  reference,  Marine 
safety.  Organization  and  funcuons 
(Government  Regulations),  Reporting 
and  recordkeeping  requirements, 
Vessels. 

46  CFR  Pert  139 

Marine  safety.  Oceanographic 

research  vessels,  Organization  and 
functions  (Government  Regulations), 
Reporting  and  recordkeeping 
requirements.  Vessels. 

rh;s  document  is  issued  under  the 
authonty  ofllU.SC.  633  in 
consideiation  of  the  foregoing.  Chapt»-r  I 
of  Title  46  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  50— GENERAL  PROVISION 

1.  In  I  50. 20-5.  paragraph  (.i)  is 
revised  to  read  as  fvjllows: 

15  50.20-5    Procedures  for  submittal  of 
plans. 

>  *  •  •  « 

(dj  Plans,  except  those  for  boilers  and 
nuclear  vessels,  may  be  submitted  to 
Commanding  Officer.  U.S  Coast  Guard 
Marine  Safety  Center  iG-MSCj.  400 
Seventh  St.,  SVV.,  Washington,  DC 
20590-0001. 


PART  71— INSPECTION  AND 
CERTIFICATION 

2.  In  §  71.65-15,  paragraph  ja)(,ii  is 
revised  to  read  as  follows: 

§71.65-15    Procedure  for  suljmittal  Of 
plans. 

W  '  ' 

(31  The  plans  may  be  submitted 
directly  to  Coni.Tianding Officer,  US. 
Coast  Guard  Marine  Saf'*«^y  Center  (G- 
MSC),  400  Seventh  St.,  SW., 
Washington,  DC  20,590-<X1Ol 


PART  91— INSPECTION  AND 
CERTIFICATION 

3.  In  §  91. .55-15.  paragraph  fa)(3|  is 

revised  to  read  as  follo'vs 

§91.55-15    Procedure  for  submittal  ot 
plans. 

(d)  •    •   • 

(3)  The  plans  .may  be  submitted 
directly  io  Commanding  Officer,  U.S. 
Cois;  Guard  Marine  Safety  Center  (G- 
MSC).  400  Seventh  St.,  SW  , 
Washington,  DC  20590-0001 


PART  98— SPECIAL  CONSTRIXTTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

4.  Ir,  §  %  35-7,  paragraph  (b)  is 
revised  to  read  as  foilows; 

§  98.35-7     Plan  Approwal. 

(b)  The  plans  may  be  submitted 
directly  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Center  (G- 
MSC).  400  Seventh  St..  SW., 
Washington.  DC  20590-0001. 


PART  107— INSPECTION  AND 
CERTinCAHON 

5.  in  §  i  ;"  >  17  [M.figraph  (b)is 

revisoLi  Ui  fe.ju  .it,  fi/iiows; 

§107  317    Addresses  for  submittal  of 
plans,  speciftcattons.  and  calculatiors. 


(bj  Commanding  Officer.  U.S.  Coast 
Guard  Manne  Safetv  Center  (G-MSC). 
400  Seventh  St..  SVV  ,.  Washington.  DC 

20590-0001 


PART  1  to— GENERAL  PROVIStONS 

6.  In  §  110Ji5-3.  paratjraph  (hJH)  is 
revised  to  read  as  foiii  ws 

§  1 10.25-3    Procedur*  for  stitKnittiog  pians. 
(a)- 

(IJ  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Center  (G-MSC). 

400  Seventh  St    SW    Washington.  DC 

20rj'ny-o(m 


PART  153— SHIPS  CARRYING  BULK 
LJOUID,  LIQUEFIED  GAS.  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

7.  In  §  153.9,  paragraphs  (a) 
introductory  text,  (b)  introductory  text, 
and  (cl(l)  are  revised  to  read  as  follows: 

§  153.9    Foreign  flag  vessel  endorsement 
application. 

(a)  Application  for  a  vessel  whose  flag 
administration  issues  IMO  Certificates. 
A  person  who  desires  a  Certificate  of 
Compliance  '  endorsed  with  the  name  of 


a  cargo  in  Table  1  of  this  part,  as 
described  in  {  153.900.  must  submit  to 
Commanding  Officer,  U.S.  Coast  Guard 
Marine  Safety  Center  (G-MSC),  400 
Seventh  St.,  SW..  Washington.  DC 
20590-0001  an  application  which 
includes  a  copy  of  IMO  Certificates  » 
issued  by  the  vessels  admirustration 
with; 
•        •         •        •        » 

(b)  Application  for  a  vessel  whose 
flag  administration  does  not  issue  IMO 
Certificates.  A  person  who  desires  a 
Certificate  of  Compliance  '  endorsed 
with  the  name  of  a  cargo  in  Table  1  of 
this  part,  as  described  in  §153.900,  must 
submit  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Center 
(G-MSC),  400  Seventh  St..  SW.. 
Washington.  DC  20590-0001  an 
application  that  includes  the  following 
information: 


(c)  •  •  • 

(1)  If  requested  by  the  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Center  (G-MSC),  400  Seventh  St.,  SW.. 
Washington,  DC  20590-0001,  a  person 
desiring  a  Certificate  of  Compliance  for 
a  vessel  must  furnish  any  other  vessel 
information  such  as  plans,  design 
calculations,  test  results,  certificates, 
and  manufacturer's  data,  that  the  Coast 
Guard  needs  to  determine  that  the 
vessel  meets  the  standards  of  this  part 


PART  1M--S,AFETYSTANDARrx  sop 
SE  LF-PBOPLLLED  Vt  SS£  LS 
CARRVINGBU  L  K  \ t  O  LI  £  f  I E  D  (,t.r-.\S 

8.  In  S  154.22.  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§154.22     Fafpicif  ".-••3  ■fi>«,!,et  <: (-m:*-i'    -e  oI 

(a) ..  r  ,.u  ,..  ....„  „Li..i..i  „.,  ..iidorsed 

Certificate  of  Compliance  to  meet 
S  154.ie02(a)  for  a  foreign  flag  vessel, 
whose  flag  administrahon  issues  IMO 
Certificates,  must  submit  to  the 
Commanding  Officer.  U.S.  Coast  Guard 
Marine  Safety  Center  (G-MSC),  400 
Seventh  St.,  SW..  Washington,  DC 
20590-0001.  an  application  that  includes 
the  following: 


'  Until  the  Certificaite  of  Compliancse  fonn  a 
developed  the  letter  of  Compliance  with  a 
Subchapter  O  endorsement  for  the  carhai^  of 
hazardous  liquids  will  serve  the  purpose  of  the 
endorsed  Certificate  of  Compliance. 


'  Generally,  the  MO  Certiiicale  it  lunicieni  for 
the  CoaKt  Guard  to  andiirse  the  vcasel't  CertifHjatc 
of  Compliance  with  the  names  of  those  canjoes  in 
Table  1  that  are  listed  on  the  IMO  Ceniriiate  The 
IMO  Ceniricale  wiMild  not  be  (ufficieBt  wften  Ihe 
Certifirale  authorized  a  cari?o  that  is  not  permitted 
in  U.S.  Wdlers,  when  Ihe  Certiricate  is  in  error  at 
waives  part  of  Ihe  Code,  or  when  the  regia«i>uns  in 
this  part  exceed  thoae  oi  the  Code 


BEST  COPY  AVAILABIF 


19572 


Federal  Register  /  Vol    ^ 


PART  170-STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 
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Monday,  Mav  8,  1^89  /  Rules  and  Regulations 


summary:  The  Commission  amends  its 
Rules  to  adopt  a  new  emission  limitiiton 
applicable  to  AM  broadcast  station 


the  quality  of  the  AM  broadcast  service. 
It  presented  two  new  standards 
dext'iciped  by  the  National  Radio 
S\stfrr!s  Committee  ("NRSC").  a 
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circumvented  or  abused  by  adjusiments 
made  to  other  audio  processing 
equipment:  moreover,  to  the  extent 
,\'RSC-1  specifies  a  particular  pre- 


hJ  ;ption  of  the  ,\'RSC-1  audio  standard. 
.•^ccordingiy,  the  Commission  dechnes  to 
adopt  the  NRSC-1  audio  Mandard  as  a 
m.mdatory  requirement. 


compliance  with  more  realistic 
standards  could  entail  some  expense. 
However,  47  CFR  73.1590  currently 
requires  AM  station  licensees  to  perform 
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PART  170-STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

9,  Section  I'd  0"h  is  revised  to  read  as 
fallows: 

5  17a010    EquWalenu. 

Substitutions  fvr  fittinj;:*.  equipment, 
arrangements.  Cd'Luiations.  information. 
or  tests  required  .n  this  sjbch.iptvr  ma> 
be  approved  by  the  Comnuinddnt.  the 
Commanding  Officer.  U.S.  Coast  Guard 
Manne  Safety  Center  (G-MSCl.  400 
Seventh  St..  S\V  .  VVashin«!un.  DC 
20590-0001  or  the  Officer  in  Char«e. 
Marine  Inspection,  if  the  substitution 
provides  an  equtv  alent  level  of  safety 

10,  In  i  170  100.  paragraph  (b)  is 
revised  to  read  as  follows; 

}  170.100    AddrtMM  tof  submittal  o1  ptoni 
and  e«<culatk>na. 

■  •  •  ■  ■  I 

(b)  Comm.indin«  Officer.  US.  Coast 
Guard  Marine  Safety  Center  (G-MSCl. 
400  Seventh  St  .  SVV  .  Washington.  DC 
20590-0001.  I 


PART  189-tNSPECTlON  AND 
CERTIFICATION 

11.  In  5  189.55-15.  paragraph  (a)(3)  18 
revised  to  read  as  follows; 

§  1S9.55-15    PTOce<lur«  for  submittal  o1 
pian*. 

r  .    \    •      •      ■ 

(<il 

(3)  The  plans  may  be  submitted 
directly  to  Commanding  Officer.  U.S. 
Coast  Guard  Marine  Safety  Center  (G- 
MSC),  400  Seventh  St..  SVV.. 
Washington.  DC  :05^X)-0001. 

•  •  ■  •  * 

.Ma)  1,  lv)«9.  I 

I  D.  Sipes, 

R,;:r  AJ  '  .rvL  U.S.  Coast  Guard  Chief.  Office 

nf  \hirme  Safety,  Security  and  Environmental 

/'T'V'i  .'/on. 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

47  CFR  Part  73 

(MM  Docfcat  No.  88-376;  FCC  e»-118l 

AM  Broadcast  Service;  Improvement 
of  Quality  by  Reducing  Adjacent 
Chann«l  Interlerence  And  By 
Eliminating  Rtatrlctiona  Pertaining  to 
the  Protected  Daytime  Contour 

AOENCV:  Federal  Comrrunicalions 

Commission. 

ACnOM:  Final  rule. 


summary:  The  Commission  amends  its 
Rules  to  adopt  a  new  emission  limitation 
applicable  to  AM  broadcast  station 
operation.  This  action  is  necessary  to 
reduce  the  level  of  adjacent  channel 
interference  in  the  AM  broadcast 
service  that  discourages  listeners, 
particularly  at  nighttime.  The  intended 
effect  of  this  action  is  to  reduce  adjacent 
channel  interference  in  current  AM 
receivers  and  to  produce  an  AM 
broadcast  band  environment  which  w;ll 
permit  the  manufacture  of  wider 
bandwidth  AM  rereivers  with  improved 
fidelity,  thereby  malv:n«  the  .AM  service 
more  competitive  with  the  VM  broadcast 
stTVM  e, 

EFF€CT1VI  DATl:  )une  30, 1990. 
ADDRESS:  Federal  C;,>mTiunirations 
Co:-n:-..-ss.on,  Washington.  DC  20554 
FO«  FUWTMEB  INFORMATION  CONTACT: 
[ames  E.  .MuNaily  |r..  Mass  Media 
Bu-raa.  (:o:i  6,^2-9660. 
SUPPLEMENTARY  INFORMATION:  This 
action  docs  not  impose  a  new  public 
reporting  burden  or  information 
collection  requirement.  The  following  is 
a  8>'nopsis  of  the  Commission's  First 
Report  and  Order  in  M.M  Docket  No.  88- 
376  adopted  on  April  12,  1989,  and 
released  on  April  27. 1989.  The  full  trx.t 
of  this  action  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street.  NW..  W  ashington. 
DC.  The  complete  text  of  this  action  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
(202)  857-3800.  2100  M  St..  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  the  First  Report  and  Order 

1.  The  Notice  of  Proposed  Rule 
Making  ["Notice"),  (53  PR  3(>870, 
September  22. 1988)  in  the  captioned 
matter  proposed  two  changes  in  the 
technical  rules  gpve-ning  the  standard 
broadcast  (AM)  8er\  ice.  This  action 
addresses  one  of  these  proposals:  the 
matter  of  adjacent  channel  emission 
limits.  The  other  proposal,  elimination  of 
the  "first  service"  provision  in  47  CFR 
73.37(b).  will  be  treated  in  a  subsequent 
action.  After  careful  consideration  of  the 
record,  the  Commission  adopts  the 
National  Radio  Systems  Committee 
radio  frequency  emission  limitation 
("NRSC-2")  as  a  new  AM  broadcast 
station  standard.  However,  until  |iine  30, 
1994.  stations  employing  the  NRSC 
audio  pre-emphasis  standard  ( "NRSC- 
1")  will  be  presumed  to  comply  with 
NRSC-2  in  the  absence  of  specific 
information  to  the  contrary. 

2.  The  Notice  discussed  AM  adjacent 
channel  interference,  AM  audio 
processing  practices,  and  their  effects  on 


the  quality  of  the  AM  broadcast  service. 
It  presented  two  new  standards 
devt'ioped  by  the  National  Radio 
S\  stems  Co.^-ln1lttee  ("NRSC").  a 
cooperative  effort  of  the  NAB  and  EIA. 
These  standards  are  intended  to  reduce 
the  occupied  radio  frequency  (RF) 
bandwidth  of  .\M  broadcast 
transmitters  from  the  current  30  VW?  to  a 
nominal  20  kHz  in  order  to  reduce 
in'rrefrence  levels  and  improve 
reci  ption  quality  in  the  AN!  service, 

3.  One  of  the  standards.  NRSC-1, 
specifies  a  particular  pre-emphasis 
characteristic  for  the  audio  signal 
[affecting  energy  at  frequencies  between 
3.0  kHz  and  95  kHz.)  input  to  the  AM 
broadcast  transmitter.  It  requires  great 
attenuation  of  the  audio  signal  at 
frequencies  above  10  kHz  in  order  to 
reduce  adjacent  channel  interference. 
However,  because  of  inherent 
shortcomings  associated  with  use  of 
NRSC-1  alone,  the  Commission  in  the 
Notice  specifically  declined  proposing  to 
mandate  its  use. 

4.  The  other  standard.  NRSC-2. 
defines  a  new  emission  limitation  for 
AM  stations.  Because  the  Commission 
believes  .NRSC-2  to  be  the  more 
comprehensive  of  the  two  standards  in  - 
term.s  of  ensur.ng  a  reduction  in 
adjacent  channel  interftrence,  it  uas  the 
principal  focus  of  the  Not:cf  and  was 
specifically  proposed  for  adoption.  The 
fuiidamental  premise  of  the  W'ticc  was 
that  application  of  the  emission 
limitation  standard  (NRSC-21.  being  a 
measure  of  the  entire  transmission 
system  output,  was  a  much  more 
comprehensive  method  of  limiting 
interference  than  application  of  an  audio 
stmdard  (NRSC-1).  the  effectiveness  of 
which  could  be  reduced  by  the 
operation  of  other  circuits  However,  the 
Commission  did  seek  comment  on  a 
"presumptive  compliance"  alternative  in 
which  licensees  using  NRSC-1  pre- 
emphasis  would  be  presumed  to  comply 
with  the  NRSC-2  emission  limitation. 
absent  any  evidence  to  the  ccmtrary. 
The  record  further  supports  these 
preliminary  findings  and  convince  the 
Commission  that  its  initial  approach, 
adoption  of  the  NRSC-2  emission 
limitation,  is  the  more  effective  course  of 
action. 

5.  The  Commission  cites  six 
fundam.ental  reasons  for  this  conclusion: 

(1)  By  itpc'f,  the  NRSC-1  audio  standard 
will  not  be  effecti\e  in  ;<lleviat\Rg 
interference  produced  by 
overmoduiation  or  transmission  system 
anomalies;  it  requires  the  NRSC-2 
emission  limitation  to  be  fully  effective: 

(2)  the  chari!Cteristics  of  the  audio 
response  intended  to  be  produced  by  the 
NRSC-1  filter  can  be  readily 


circumvented  or  abused  by  adjustments 
made  to  other  audio  processing 
equipment;  moreover,  to  the  extent 
NRSC-1  specifies  a  particular  pK- 
emphasis  of  audio  signals  below  10  kHz. 
it  limits  licensees'  flexibility  in  adjustmg 
their  audio  processing  equipment;  (3)  the 
NRSC-2  emission  limitation  alone 
provides  effective  control  of  interference 
due  to  emitted  signals;  thus,  it  renders 
NRSC-1  redundant;  (4]  very  few 
transmitters  will  be  unable  to  comply 
with  NRSC-2:  (5)  the  NRSC-2  emission 
limitation  is  readily  enforceable  through 
over-the-air  monitoring  techniques, 
whereas  determining  compliance  with 
NRSC-1  would  require  an  on  site 
inspection;  (6)  Lhe  cost  to  licensees  of 
ensuring  that  a  station  conforms  to 
NRSC-1  is  the  sa.me  as  ensuring  that  it 
complies  with  NRSC-2. 

Efficacy  of  NRSC-2  Versus  NRSG-1 

6.  Implementation  of  the  .NRSC-1 
audio  standard  alone  would  probably 
lead  to  some  reduction  in  adjacent 
channel  interference  in  the  AM  service. 
However,  because  it  does  not  address 
important  transmission  system  problems 
such  as  transmitter  overmoduiation, 
incidental  phase  modulation  and 
spurious  signal  output,  its  effectiveness 
in  limiting  interference  is  open  to 
question.  The  Commission  expressed 
concern  about  this  problem  in  the  .Wotjce 
and  noted  that  the  record  at  that  time 
was  deficient  with  respect  to  additional 
rules  that  would  be  rieeded  to  limit 
distortion  and  splatter  produced  in  the 
transmitter.  The  record  remains  silent 
on  this  important  matter. 

7.  The  comments  support  the 
Commission's  opinion  that  the  NRSC-1 
audio  standard  does  not  address  the 
transmitter  performance  requirements 
necessary  to  ensure  a  reduction  in 
splatter  and  adjacent  channel 
interference  levels.  Under  the  NRSC-1 
approach,  interference  generated  in  the 
transmitter  that  is  not  in  excess  of  the 
current,  wider  bandwidth  emission 
limits  would  not  be  subject  to  regulation 
and  would  continue  to  degrade  the  AM 
service.  Therefore,  the  Commission 
concludes  that  mandating  the  use  of  the 
NRSC-1  audio  standard  would  not 
provide  sufficient  regulatory  control  to 
limit  splatter  interference  to  any  greater 
extent  than  its  current  rules.  A  survey 
conducted  by  one  of  the  commenters 
confirms  this  view.  Adherence  to  good 
engineering  practice  is  more  important 
than  mere  use  of  NRSC-1  audio 
processing  alone  in  reducing  adjacent 
channel  interference.  The  NRSC-2 
emission  limitation,  being  a 
comprehensive  measure  of  compliance 
with  good  engineering  practice,  appears 
to  be  a  necessary  addition  to  any  formal 


i;d  ;ption  uf  the  NRSC-1  audio  standard. 
.Accordingly,  the  Commission  declines  to 
edopi  the  NRSC-1  audio  standard  as  a 

m  indator>  requirement. 

Regulatory  Flexibility 

8.  The  Commission  believes  that  the 
NRSC-1  audio  standard,  which  specifies 
in  detail  a  transmitter  input  frequency 
response  characteristic,  should  be 
considered  a  highly  recommended  but 
nevertheless  voluntary  standard  so  that 
licensees  may  have  maximum  flexibility 
to  determine  appropriate  transmission 
system  input  parameters.  By  mandating 
transmission  system  output  standards, 
such  as  NRSC-2,  the  Commission  fuifiUe 
Its  regulatory  mandate  to  limit 
interference  while  allowing  licensees  to 
exercise  maximum  technical  creativity 
in  the  provision  of  service. 

9.  Almost  all  of  the  commenters  favor 
the  eventual  adoption  of  NRSC-2  as  the 
new  ,'\M  station  emission  limitation. 
.NRSC-2  requires  that  emissions 
removed  more  than  a  10  kHz  from  the 
carrier  be  substantially  attenuated  in 
order  to  reduce  adjacent  channel 
interference.  Unlike  the  NRSC-1  audio 
standard,  the  NRSC-2  emission 
limitation  regulates  the  technical 
characteristics  of  the  transmitted  signal, 
including  interference-causing  emissions 
generated  m  the  trans.mitter  by 
overmoduiation  or  other  causes.  Such 
carefully  chosen  emission  hmll.^lion9 
are  better  able  to  control  interference 
than  an  audio-based  standard. 

10.  An  im.portant  issue  is  whether 
NRSC-2  should  be  implemented  now,  or 
some  time  m  the  future.  In  this 
connection  the  Commission  notes  that 
the  current  definition  of  the  NRSC-2 
emission  limitation  is  intended  as  an 
interim  standard,  and  that  to 
accommodate  most  existing 
transmitters,  it  is  not  as  stringent  as  it 
m.ght  otherwise  be-  The  Commission 
concurs  with  this  assessment:  however, 
the  NRSC-2  emission  limitation  requires 
considerable  attenuation  of  sidebands 
removed  10  kHz  or  more  from  the  carrier 
frequency  and  thus  should  be  quite 
effective  in  reducing  levels  of  adjacent 
channel  interference.  Its  adoption  also 
sends  a  clear  signal  to  receiver 
manufacturers  that  AM  technical  quality 
is  improving. 

Implementation  and  Compliance  Costs 

11.  Some  of  the  commenters  express 
concern  that  if  the  Commission  adopts 
NRSC-2  now,  implementation  and 
compliance  costs  m.ay  be  greater  than  if 
the  Commission  were  to  adopt  NRSC-1. 
One  argues  th.Tt  the  current  emission 
limitations  are  so  loose  that  licensees 
need  not  perform  measurements  to 
verify  compliance  with  them,  and  that 


compliance  with  more  realistic 
standards  could  entail  some  expense. 
However.  47  CFR  73.1590  currently 
requires  AM  station  licensees  to  perform 
measurements  to  verify  compliance  with 
the  current  emission  limitations  at  least 
once  every  14  months.  Thus,  amendment 
of  the  emission  limitations  does  not 
impose  any  new  regulatory  requirement, 

12.  The  Commission  is  concerned  that 
some  commenters  who  believe  that 
unnecessary  additional  effort,  time  or 
expense  would  be  required  to  comply 
with  NRSC-2  may  fail  to  recognize  that 
simply  installing  an  NRSC-1  filter  may 
not  be  sufficient  to  achieve  a  real 
reduction  in  the  levels  of  adjacent 
channel  interference.  After  coversion  to 
NTlSC-l,  it  is  highly  desirable  that  the 
station  equipment  be  carefully  analyzed, 
adjusted,  and  operated  in  a  manner  that 
will  produce  all  the  benefits  intended  by 
the  addition  of  the  NRSC-1  equipment. 
The  Commission  believes  that  in 
practice,  any  additional  time,  effort  or 
expense  incurred  to  verify  proper 
station  operation  will  be  the  same  for 
either  NRSC-1  or  NRSC-2. 

13.  Some  commenters  express  concern 
that  not  all  transmitters,  after  having 
been  properly  maintained  and  adjusted, 
may  be  able  to  meet  the  NRSC-2 
requirements,  and  that  this  could  require 
purchase  of  a  new  transmitter  at 
considerable  cost.  The  record  contains 
no  evidence  that  any  particular  type  of 
AM  transmitter  will  be  unable  to  meet 
the  N'RSC-2  emission  limitatioa  To  the 
contrary,  it  indicates  that  NRSC-2  was 
designed  with  current  broadcast 
transmitters  in  mind  and  that  cases 
requiring  transmitter  replacement 
should  be  few,  if  any.  Ainy  such  cases 
can  be  handled  individually.  The  record 
further  indicates  that  a  transmitter 
which  is  properly  adjusted  to 
accommodate  stereo  operation  should 
easily  meet  the  emission  limitation. 
Thus,  the  Commission  considers  it 
unlikely  that  transmitter  replacement 
will  be  necessary  or  that  any  increased 
burden  will  result  from  its  requiring 
licensees  to  comply  with  the  NRSC-2 
emission  limitations. 

Presumptive  Compliance 

14.  The  Notice  also  discussed  an 
alternate  regulatory  approach  whereby, 
in  the  absence  of  evidence  to  the 
contrary,  stations  adhering  to  the 
NRSC-1  audio  standard  would  be 
presumed  to  comply  with  the  NRSC-2 
emission  limitations.  This  concept  is 
based  upon  the  assumption  that  stations 
employing  NRSC-1  audio  processing 
and  operating  a  properly  adjusted  and 
maintained  transmitter  should  meet  the 
NRSC-2  emission  limitations.  Because 
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reduced  second  adjacent  channel 
interference  has  been  noticed  from 
many  stations  that  have  voluntarily 
installed  NRSC-1  audio  processors,  such 


This  2IX)  Hz  adiustment  should  not 
detract  from  the  effectiveness  of  the 
NRSC-2  emission  limitation  and  should 
facilitate  measurements.  Additionally, 


Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154.  303. 
Federal  Communications  Commission. 
Donna  R.  Searcv. 
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reduced  second  adjacent  channel 
interference  has  been  noticed  from 
many  stations  that  have  voluntarily 
installed  .\'RSC-1  audio  processors,  such 
an  assumption  appears  warranted 

15.  As  discussed  above,  it  appears 
that  there  will  be  httle,  if  any,  difference 
in  compliance  cost  between  N'RSC-l 
and  NRSC-2.  Nevertheless,  many  of  the 
cominenters  favor  the  presumptive 
compliance  alternative  sugjjested  in  the 
Notice  as  a  means  of  ensuring  that 
implementation  and  compliance  rosts 
are  minimized.  Thus,  the  Commission  is 
adopting  a  presumptive  compliance 
approach  with  respect  to 
implementation  of  \RSC-2.  iis  described 
below. 

16.  Beginning  June  30,  1990.  ail  ,AM 
stations  will  be  required  to  comply  with 
the  NRSC-2  emission  limitations 
However,  until  lune  30,  1994.  broadcast 
licensees  also  m-ay  elect  to  ascertdin 
compliance  with  the  NRSC-2  standard 
by  adhering  to  the  NRSC-1  audio 
bandpass  and  pre-emphasis  standard. 
Licensees  making  this  election  will  be 
presumed  to  comply  with  the  new 
emission  limits,  and  they  will  not  be 
required  to  make  periodic  emJs.sion 
measurements  as  required  by  4"  CFR 
73.1590(a)(6).  The  presumption  of 
compliance  with  the  emission  liniits  rr'tiy 
be  rebutted  by  technical  evidence  (e.g., 
spectrum  analyzer  measurement  results) 
of  non-compliance  If  the  Commission 
receives  interference  complaints 
containing  this  evidence,  it  will  require 
licensees  to  make  their  own 
measurements  and  take  corrective 
action,  if  appropriate 

17.  Licensees  of  existing  stations  who 
vMsh  to  operate  pursua.nt  to  this 
presumptive  compliance  alternative 
must  com.ply  with  the  NRSC-1  standard 
by  June  30.  1990,  Licensees  of  new  A.M 
stations  who  wish  to  operate  pursuant 
to  this  alternative  must  comply  with  the 
NRSC-1  standard  upon  commencement 
of  operation 

18.  The  Commission  has  noted  a 
discrepancy  between  the  audio 
attenuation  required  by  NRSC-1  and  the 
RF  attenuation  required  by  the  early 
version  of  the  .NRSC-2  standard 
contained  in  the  Sotice  in  the  rea:on  10 
kHz-10,133  kHz.  The  early  version  of 
NRSC-2  required  an  attenuation  of  25 
dB  at  10  kHz,  whereas  the  current 
specification  makes  a  minor  adjustment 
in  the  region  10  kHz-10.133  kHz  to 
account  for  the  lesser  audio  attenuatiim 
required  by  NRSC-1.  The  Commission 
believes  that  the  most  straightforward 
way  to  eliminate  ambiguity  between  the 
two  standards  is  simply  to  ad|ust  the 
initial  25  dB  RF  attenuation  step  to  begin 
at  a  10.2  kHz  offset  rather  than  at  10  kHz 
as  the  Commission  initially  proposed. 


This  200  Hz  adiustment  should  not 
detract  from  the  effectiveness  of  the 
\RSC-2  emission  limitation  and  should 
facilitate  measurements.  Additionally. 
the  early  version  of  ,\RSC-2  required  80 
dB  attenuation  for  emissions  be>ond  75 
kHz  of  carrier  f(,)r  all  transmitters,  rather 
than  taking  transmitter  power  into 
account  as  do  the  Commission's  current 
rules  and  the  current  NT^SC-2  emission 
limitation.  Therefore,  the  Commission 
has  also  revised  the  minimum 
attenuation  required  beyond  75  kHz  to 
conform  to  the  traditional  pmctice.  This 
is  consistent  with  the  current  NRSC-2 
specifications. 

19.  Based  on  the  foregoing,  the 
Commission  concludes  that  adoption  of 
the  NRSC-2  emission  limitation  will 
ensure  that  current  levels  of  splatter  and 
spurious  emissions  are  reduced. 
Accordingly,  the  Commission  is 
adopting  the  NRSC-2  emission 
limitations  as  proposed,  with  the  minor 
modifications  discussed  above 

Final  Regulatory  Flexibility  Analysis 

I  Reason  for  Action.  This  action  is 
intended  to  alleviate  technical 
shortcomings  characteristic  of  the  AM 
broadcast  service  to  make  it  more 
competitive  with  alternative  audio 
delivery  services  (principally,  the  FM 
radio  service). 

U.  Objectives.  The  objectives  of  this 
proceeding  are  to  adopt  a  new  emission 
limitation  to  reduce  second  and  third 
adjacent  channel  interference  to  AM 
broadcast  stations. 

in.  Legal  Basis.  The  action  taken  by 
this  Order  is  authorized  by  sections  4  (i) 
and  (j),  302,  303  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i).  (j).  302.  303. 
4(iJ, 

IV  Description,  Potential  Impact  and 
Number  of  Small  Entities  Affected.  The 
action  proposed  in  this  proceeding 
would  benefit  nearly  5,000  AM 
broadcast  station  licensees  by  reducing 
second  and  third  adjacent  charmel 
interference.  The  cost  of  modifying 
transmitters  to  comply  with  the  new 
emission  standard  may  be  several 
hundred  dollars  per  station. 

V.  Recording,  Record  Keeping  and 
Other  Compliance  Requirements.  None 

VI.  Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  this  Rule. 
.None. 

V'U.  Any  Significant  Alternative 
.Minimizing  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Obiectives.  None. 

20.  Accordingly,  it  is  ortiered  Thai 
effective  [une  30.'  1990,  47  CFH  Part  73  is 
amended  As  set  forth  below.  This  action 
is  taken  pursuant  to  authority  contained 
in  sections  4  and  303  of  the 


Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154.  303. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 

SfC'i-fary- 

Lisl  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  AM  broadcast 
stations. 

For  the  reasons  set  forth  in  the 
preamble,  47  CFR  Part  73  is  amended  as 

follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  47  CFR 
Part  73  continues  to  read  as  follows: 

.Authority:  47  U.S.C.  154  and  303 

2.  47  CFR  73.44  is  amended  by  revising 
paragraphs  (a)  and  (b)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  73.44    AM  transmission  system  emission 
Hmitatlons. 

(a)  The  emissions  of  stations  in  the 
A.M  service  shall  be  attenuated  in 
accordance  with  the  requirements 
specified  in  paragraph  (b)  of  this 
section.  Emissions  shall  be  measured 
using  a  properly  operated  and  suitable 
swcpt-frequency  RF  spectrum  analyzer 
using  a  peak  hold  duration  of  10 
minutes,  no  video  filtering,  and  a  300  F^z 
resolution  bandwidth,  except  that  a 
wider  resolution  bandwidth  may  be 
employed  above  11.5  kHz  to  detect 
transient  emissions.  Alternatively,  other 
specialized  receivers  or  monitors  with 
appropriate  characteristics  may  be  used 
to  determine  compliance  with  the 
provisions  of  this  section,  provided  that 
any  disputes  over  measurement 
accuracy  are  resolved  in  favor  of 
measurements  obtained  by  using  a 
calibrated  spectrum  analyzer  adjusted 
as  set  forth  above. 

(b)  Emissions  10.2  kHz  to  20  kHz 
removed  from  the  carrier  must  be 
attenuated  at  least  25  dB  below  the 
unmodulated  carrier  level,  emissions  20 
kHz  to  30  kHz  removed  from  the  carrier 
must  be  attenuated  at  least  35  dB  below 
the  unmodulated  carrier  level,  emissions 
30  kHz  to  60  kHz  removed  from  the 
carrier  must  be  attenuated  at  least  [5  + 

1  dB/kHz]  below  the  unmodulated 
carrier  level,  and  emissions  between  60 
kHz  and  75  kHz  of  the  carrier  frequency 
must  be  attenuated  at  least  65  dB  below 
the  unmodulated  carrier  level.  E.missions 
removed  by  more  than  75  kHz  must  be 
attenuated  at  least  43  +  10  Log  (Power 
in  watts)  or  80  dB  below  the 
unmodulated  carrier  level,  whichever  is 
the  lesser  attenuation,  except  for 
transmitters  having  power  less  than  158 


watts,  where  the  attenuation  must  be  at 
least  65  dB  below  carrier  level. 
•        •         •         *         • 

(e)  Licensees  of  stations  complying 
with  the  ANSI/ElA-549-1988,  NRSC-1 
AM  Preemphasis/Deemphasis  and 
Broadcast  Transmission  Bandwidth 
Specifications  |NRSC-1),  prior  to  June 
30,  1990  or  from  the  original 
commencement  of  operation  will,  until 
June  30.  1994,  be  consiuer>'d  to  comply 
with  paragraphs  (a)  and  (b!  of  this 
section,  absent  any  reason  for  the 
Commission  to  believe  otherwise.  Such 
stations  are  waived  from  having  to 
make  the  periodic  measurements 
required  in  §  73.15901a)(6)  until  June  30, 
1994.  However,  licensees  must  make 
measurements  to  determine  compliance 
with  paragraphs  (a)  and  (b)  of  this 
section  upon  receipt  of  an  Official 
Notice  of  Violation  or  a  Notice  of 
Apparent  Liability  alleging 
noncompliance  with  those  provisions,  or 
upon  specific  request  by  the 
Commission. 

[FR  Doc.  89-10656  Filed  5-5-89:  8:45  amj 
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47  CFR  Part  94 

[PR  Dkt.  87-5,  FCC  89-61  495 J 

Multiple  Address  System 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Memorandum  Opinion  and  Order 
(corrected  by  Erratum  DA  89-432), 
resolving  the  issues  raised  in  the 
petitions  for  reconsideration  of  the 
Report  and  Order  in  PR  Docket  No.  87-5, 
3  FCC  Red  1564  (1988).  In  response  to 
pptitioners'  concerns  regarding  quality 
of  service,  the  Commission  modified  the 
co-channel  separation  criteria  for 
Multiple  Address  System  (MAS)  master 
stations,  47  CFR  94.63.  Additionally,  the 
definition  of  "multiple  address."  47  CFR 
94.3,  and  the  licensing  procedure  for 
relocating  an  existing  MAS  station  if  the 
licensee  elects  to  split  the  bandwidth  of 
its  assigned  channel,  were  clarified. 
These  actions  will  promote  continuing 
growth  of  this  new  service  while 
preserving  a  judicious  balance  between 
spectrum  reuse  and  service  quality, 
EFFECTIVE  DATE:  June  19, 1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
L'nda  B,  Blair,  Rules  Branch.  Land 
Mobile  and  Microwave  Division.  Private 
Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sum.mary  of  the  Commission's 
Memorandum  Opinion  and  Order  m  FR 


Docket  No.  87-5.  adopted  March  1, 1989 
and  released  March  22, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street  NW..  Washington. 
DC  20554.  The  complete  text  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Washington,  DC 
20037. 

Summary  of  Order 

1.  In  Docket  87-5,  the  Commission 
undertook  a  comprehensive  review  of 
the  rules  and  policies  governing  900 
MHz  MAS  operations.  In  its  Report  and 
Order  the  Commission  revised  several 
rules  governing  MAS  operations. 

2.  In  the  On^er  granting  partial  stay 
pending  reconsideration  in  this 
proceeding,  the  Commission  concluded 
that  petitioners'  contention  that 
implementation  of  the  new  separation 
criteria  would  result  in  harmful 
interference  to  existing  licensees 
warranted  further  study.  Order,  3  FCC 
Red  4742  (1988),  53  FR  32901  at  1|  3 
(August  29, 1988)  (summary). 

3.  The  Commission  has  carefully 
reviewed  the  record  developed  herein. 
with  particular  attention  given  to 
petitioners'  concerns  regarding  quality 
of  service.  As  a  result,  the  Commission 
concludes  that  modification  of  the 
separation  criteria  for  M.A.S  master 
stations  IS  warranted  in  order  to 
establish  a  judicious  balance  between 
spectrum  availability  and  quality  of 
service. 

4.  After  considering  the  petitioners* 
arguments  and  reassessing  the 
development  of  the  Commission's 
policies  regarding  intended  use  of  MAS 
frequencies,  this  Order  refines  the 
scattering  requirement  for  MAS  remote 
stations,  and  thereby  clarifies  the 
definition  of  "multiple  address," 
operations,  47  CFR  94.3.  Finally,  the 
Commission  clarifies  the  licensing 
procedure  for  relocating  an  existing 
station  following  a  spht  of  the  channel, 
and  deferred  resolution  of  MAS 
grandfathering  issues  to  a  later 
proceeding. 

Ordering  Clauses 

5.  Accordingly,  pursuant  to  §  1.106  of 
the  Commission's  Rules,  47  CFR  1.106,  // 
Is  ordered  the  Petitions  for 
Reconsideration  in  PR  Docket  87-5  are 
granted  to  the  extent  indicated  herein 
and  denied  in  all  other  respects. 

6.  It  is  further  ordered.  That  master 
station  co-channel  separation  criteria 
set  forth  in  §  94.63  of  our  Rules.  47  CFR 


94.63,  are  amended  as  set  forth  in  the 
Appendix. 

7.  It  is  further  ordered.  That  the 
definition  of  'multiple  address'  set  forth 
in  §  94.3  of  our  Rules,  47  CFR  94.3,  shall 
be  amended  as  set  forth  before. 

8.  It  is  further  ordered.  That  the 
revised  separation  criteria  and  the 
attendant  licensing  procedures  shall 
become  effective  June  19. 1989,  see     • 

§  1.427.  47  CFR  1.427,  June  19, 1989.  This 
will  allow  time  for  notice  by  publication 
of  a  summary  of  this  Memorandum 
Opinion  and  Order  in  the  Federal 
Register.  Applications  will  be  processed 
under  the  rules  in  effect  at  the  time  they 
are  filed. 

9.  It  is  further  ordered.  That  the 
partial  stay  of  the  revised  rules 
regarding  the  aforementioned  separation 
criteria,  granted  by  separate  order  in 
this  proceeding,  3  FCC  Red  4742  (1988). 
is  hereby  dissolved. 

List  of  Subjecte  in  47  CFR  Part  94 

Private  microwave  systems.  Multiple 
address  systems.  Radio. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

Rule  Changes 

47  CFR  Part  94  of  the  Commissions 
Rules  is  amended  as  follows: 

PART94— 'AMENDEPl 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  4fi  STAT.,  ai 
amended.  1066, 1082,  47  U.S.C.  154.  303, 
unless  otherwise  noted. 

2. 47  CFR  94.3  is  emended  by  revising 
the  definition  of  "Multiple  address 
system  (MAS)"  to  read  as  follows: 

§  94.3    Definitions. 


Multiple  address  system  (MAS).  A 
multiple  address  radio  system  is  a  point- 
to-multipoint  communications  system, 
either  one-way  or  two-way.  utilizing 
fi-equencies  listed  in  §  94  65(a)(1)  and 
serving  a  minimum  of  four  remote 
stations.  If  a  master  station  is  part  of  the 
multiple  address  system,  the  remote 
stations  must  be  scattered  over  the 
service  area  in  such  a  way  that  two  or 
more  point-to-point  systems  would  be 
needed  to  serve  those  remotes. 


3.  47  CFR  94.63  is  amended  by  revising 
paragraph  (d)(4)(i]  to  read  as  follows: 
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}  »4.83    Intfffoc*  prottctlon  criteria  for 
operational  flxad  stations. 
«         •         •         •         • 

(d)  •  •  * 
(4)  •  •  • 

(i)  For  multiple  address  stations  in  the 
928-960  MHx  band  a  statement  that  the 
proposed  system  complies  with  the 
following  co-channel  separations  from 
all  existing  stationa  and  pending 
applications. 

Fixed-to-Rxed. 145  km  (90  milesl 

Fixed-to-mobile -  113  km  {70  mileg) 

Mobile-to-mobile 81  km  {50  miles) 

Multiple  address  systems  employing 
only  remote  stations  shall  be  treated  as 
mobile  for  the  purposes  of  determining 
the  appropriate  separation.  For  mobile 
operation,  the  mileage  is  measured  from 
the  reference  point  specified  on  the 
license  application.  ^ 

«        •        •        •        •  I 

[FR  Doc.  89-10655  Filed  5-5-69;  845  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Pan  1825 

Interim  Changes  to  the  NASA  FAR 
Supplement  on  Domestic  Preference; 
Correction 

agency:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASAt- 

ACnON:  Interim  rule,  correction. 


SUMIMARy:  The  document  published  at  54 
FR  imi2  on  Thursday  Apni  27.  1989, 
constituted  an  intenm  amendment  to  the 
NASA  Federal  Acquisition  Regulation 
Supplement  fNFS).  but  contained  two 
typographical  erronj  which  are  hereby 
corrected. 

FOR  FUfrmEB  INFORIWATION  CONTACT: 
W.A.  Greene,  Chief,  Regulations 


Development  Branch,  Office  of 
Procurement,  Procurement  Policy 
Division,  NASA  Headquarters, 
Washington,  DC  20546,  Telephone:  (202) 
453-8923. 

S.|.  Evans, 

Assistant  Administrator  for  Procurement. 

PART  1825— {AMENDED] 

1.  The  authority  citation  for  48  CFR 
Part  1825  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

1825.7104    [Corrected] 

2.  In  section  1825.7104(b)(2),  "SZS.OOO" 
is  substituted  in  lieu  of  "$35,000"  and  in 
section  1825.7104(b)(3),  "$50,000"'  is 
substituted  in  heu  of  $35,000. ' 

[FR  Doc.  89-11025  Filed  5-&-89;  8:45  din] 
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Proposed  Rules 


Vol.  54.  No.  67 
Monday  May  8.  1989 


This   section   of   the   FEDERAL   REGISTER 
contains   notices   to  ttie   public   of   tfie 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
IS  to  give   interested   persons  an 
opportunity   to   participate   in   the   ruie 
makir^g   pnor   to   the  adoption   of   the   tna: 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 

Customs  Field  Organization  in  the 
Nogales  District 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury 
action:  Proposed  rule,  solicitatirin  nf 
comments. 


summary:  This  document  proposes  to 

amend  the  Customs  Regulations 
governing  the  Customs  field 
organization  by  changing  the 
designation  of  Tucson  from  a  Customs 
station  to  a  port  of  entry.  Adoption  of 
this  proposal  would  change  the 
relationship  of  the  Customs  operations 
at  Tucson,  from  that  of  a  station  under 
the  supervision  of  a  port,  to  that  of  a 
port,  withm  the  Nogales  District,  This 
ledesignation  is  proposed  as  part  of 
Customs  efforts  to  improve  the 
efficiency  of  its  field  operations.  This 
document  announces  the  proposf;d 
change  in  designation  and  invites  public 
comments  on  the  appropriateness  of  the 
.1.  tion. 

DATE:  Comments  must  be  received  on  or 
iK-fore  July  7,  1989. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Headquarters,  Room  2119, 1301 
Constitution  .Avenue.  NVV.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Walfish,  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control.  U.S.  Customs 
Service  (202)  56&-9425. 
SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  its  ongoing  effort  to 
improve  its  efficiency  and  service  to  the 
public,  the  Customs  Service  continually 
reviews  its  field  service  organization  to 
assure  that  it  best  utilizes  its  resources 


This  review  has  identified  the  current 
.-^elationship  of  the  port  of  entry  of 
Nogales  and  the  Customs  station  of 
Tucson  as  one  which  is  in  need  of 
reevaluation  and  modification.  While 
the  current  status  of  Tucson  as  a 
Customs  station  was  appropriate  at  the 
time  it  was  established  in  1963  (T.D. 
55986),  recent  developments  have 
(  onvinced  Customs  that  Tucson  should 
be  designated  a  port  of  entry.  The  major 
elements  behind  the  decision  were  the 
level  of  activity  of  Tucson,  and 
operational  aspects  which  will  be 
facilitated  once  Tucson  is  granted  port 
of  entry  status. 

Tuson  either  meets  or  exceeds  the 
minimum  criteria  for  the  levels  of 
activity  which  have  been  identified  in 
r,D  82-371.  as  amended  by  T.D.  86-14 
and  !  II  07-65,  as  being  necessary  to  be 
eligible  as  a  port  of  entry.  By  designating 
T;:rsr.n  a  port  of  entry,  Customs 
ni  :;  H^t  "ant  will  have  the  opportunity 
to  f  ij;v  :iti!  zed  the  automated 
conint'Cid  system  and  provide  the 
n ost  efficient  service  possible  to  the 
public. 

Proposed  Port  Limits 

rhe  limits  of  the  proposed  port  of 
entry  of  Tucson  will  be  the  same  as 
those  of  the  current  Customs  station: 
'The  city  of  Tucson,  Arizona,  including 
the  Tucson  International  Airport." 

The  Secretary  of  the  Treasury  is 
advised  by  the  Commissioner  of 
Customs  in  matters  affecting  the 
establishment,  abolishment,  or  other 
changes  in  ports  of  entry.  Customs  ports 
of  entry  are  established  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1, 1914,  38 
Stat.  623,  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  Executive  Order  10289, 
September  17, 1951  (3  CFR  1949-1953 
Comp.  Ch.  II),  and  pursuant  to  authority 
provided  by  Treasury  Department  Order 
No.  101-5  (47  FR  2449). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Regulations  and  Disclosure  Law 
Branch,  U.S.  Customs  Service. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
5.52)   §  14.  Treasury  Department 
Rpgi.iafion.'i  ni  CFR  1  4|  and 


§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  Customs  Service 
Headquarters,  Room  2119, 1301 
Constitution  Avenue,  NW..  Washington, 
DC  20229. 

Executive  Order  12291 

Because  this  proposal  relates  to  the 
organization  of  the  Customs  Service,  it 
is  not  a  regulation  or  rule  subject  to  E.O. 
12291. 

Regulatory  Flexibility  Act 

It  is  certified  that  the  provisions  of  the 
Reg|ulatory  Flexibility  Act  relating  to 
initial  and  final  regulatory  analysis  (5 
U.S.C.  603,  604).  are  not  applicable  to 
this  proposal  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Dra 


l-Ji,  inri.ition 


The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Proposed  Amendment 

It  is  proposed  to  amend  Part  101, 
Customs  Regulations  (19  CFR  Part  101), 
as  set  forth  below: 

PART101— (/.V^^r  ED] 

1.  The  genera!  authority  citation  for 
Part  101  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  2,  66, 1202 
(General  Note  a  Harmonized  Tariff  Schedule 
of  the  United  States],  1623. 1624. 

S  101.3    [Amended] 

2.  It  is  proposed  to  amend  the  Ust  of 
Customs  regions,  districts  and  ports  of 
entry  in  §  101.3(b)  in  the  following 
manner:  In  the  South  West  Region, 
opposite  "Nogales",  under  the  column 
headed  "Ports  of  entry",  insert  the  word 
"Tucson",  in  the  appropriate 
alphabetical  order,  followed  by  the 
number  of  this  Treasury  Decision  in 
parenthesis. 


19578 


Federal  Register  /  Vol    54,  No.  87  /  Monday,  May  8.  1989  /  Proposed  Rules 


$101.4    (Amended]  ' 

3  It  is  proposed  to  am.end  the  list  uf 
Customs  stations  m  }  101, 4(c)  in  the 


proposed  to  i,)*"'  basi'd  or,  tht-  tcn'porary 
rettuiations.  reflect  the  drncndment  of 
section  6328  by  section  tjJ38  of  the 


FEDERAL  COMMUNICATIONS 
COMMISSION 


Federal  Register  /   Vol    34,  .\o.  87  /  Monday,  May  8.  1P8Q  /  Pronnm-d  RhIp, 


IT 


("FCBA").  The  motion  ri-qi.;psts  that  the 
deadline  for  filing  ccrnnients  be 
extended  by  60  days.  FCBA  i.c-r tends 
that  the  additional  time  is  needed  to 


shall  not  be  routinely  granted,  we 
believe  that  FCBA  has  presented 
convincing  arguments  why  some 

additional  time  may  be  warranted. 


4.  Accordingly,  //  is  ordered,  that  the 
Motion  for  Extension  of  Time  To  File 
Comments  filed  by  the  Federal 

Communi(:;ilinn.<t  Rwr  .Afccnriatinn  ic 
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IT 


}  10V4    [AnwndAdl 

3.  It  is  proposed  to  amend  the  list  cjf 
Customs  stations  in  {  101. 4fc!  in  the 
following  manner-  In  the  list  of 
designated  Customs  stations  and  port 
ha\ing  supervision,  delete  N'osales 
under  the  listing  of  distncls.  Tucson  in 
the  cx)luinn  listing  Customs  stations,  and 
Nogales  under  ports  having  tupervision. 

.Approved  May  L  1'4«<». 
Michael  H.  Uae. 

i  Acting)  Cownr.sssoner  of  CuHvins. 
John  P.  Simpson. 

Acl.'ns  Assistant  S^'crela^'  :r>';be  Treasury 

ire  Uoc.  89-10686  F:,!ed  >-5-m  8:45  iimj 
BtUJNQ  COOe  tt30-«^4l 

Internal  Revenue  Service 

26  CFR  Part  301 
(QL-161-M] 
RIN  1S4S-AM07 

AdmJnlstrative  Appeal  of  the 
Erroneous  FINng  of  Nottce  of  Fecleral 
Tax  Uen 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  crosa-reference  to  temporary 
regulation*. 


SUMMAHY:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary'  regulations  relating  to 
the  administrative  appeal  of  the 
erroneous  filing  of  notice  of  federal  ta  x 
hen.  The  text  of  the  temporary 
regulations  also  ser\-es  as  a  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATE:  Written  comments  and  requests 
for  a  public  heanng  must  be  delivered  or 
mailed  June  22.  \mi 

AOCMCSS:  Send  comments  and  requests 
for  a  public  hearing  to:  Interna!  Revenue 
Service,  Attn:  CC:CORP:T  R  (GU181- 
89).  Room  4429,  Washington,  DC  20224. 

FOR  FUITTHCR  IMFOmilATK>N  COMTACT: 

Kevin  B.  Connelly,  202-53S-«Jft4  (not  a 
toll  free  call). 
SUmmENTARV  MFOItMATIOM: 

Background 

The  temporary  rej^jlations  m  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Procedure  and  Administration 
Regulations  (28  CFR  Part  301)  pursuant 
to  section  9328  of  the  Internal  Revenue 
Code.  The  final  regulations,  which  ar« 


proposed  to  be  based  on  the  temporary 
regulations,  reflect  the  amendment  of 
section  8326  by  section  6238  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  198a  (Pub.  L  No.  100-647)  Fur 
the  text  of  the  regulations  see  TL) 
published  m  the  Rules  and  Reguiatiuns 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  regulations. 

Special  .\nahsis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  nile  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  anlaysis  is  not 
required.  The  rule  would  not 
signiHcantiy  alter  the  reporting  or 
recordkeeping  duties  of  the  taxpayer  A 
regulatory  flexibility  analysis  therefore 
is  not  required  under  the  Resulafory 
Flexibility  Act 

Comments  and  Request  for  a  Public 
Hearing 

El«'f(ire  adopting  these  proposed 
rrgulations.  consideration  will  be  given 
t(i  any  written  comments  that  are 
suiimitfed  (preferably  a  signed  original) 
to  the  Infernal  Revenue  Service,  All 
comments  will  be  availahile  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Internal  Revenue  S*>rvice 
by  any  person  who  submits  written 
comments.  If  a  public  hearing  is  to  be 
held,  notice  of  time  and  place  will  be 
published  m  the  Federal  Register. 

Drafting  Information 

rhe  principal  author  of  these 
re><u!ations  is  Kevin  B.  Connelly  of 
C,t':!!"al  [.ifiv'Hhon,  OfHce  of  Chief 
C^- .r:s<'[,  Irit"rr.<i!  Revenue  Service. 
H()w<n-er  personnel  frum  other  offices 
of  the  Interna!  Pfv»'i;ue  Service  and  the 
Treasury  Department  participated  in 
developing!  the  regiil.it'or.s  on  matters  of 
both  subs' :i:i(,p  riri:,!  s'v  :>■ 

last  of  Subjects  in  28  CFR  Part  301 

Aii'Tiinst.'ative  practice  and 
p'  •' "'.iu.'-e,  I3ankniptcy,  Courts,  Crime, 
Uis,.l.)sure  of  information,  EmplovTnent 
taxes.  Estate  tax.  Excise  taxes.  Filing 
requirements,  Gift  Tax.  Income  taxes. 
Investigations,  Law  enforcement, 
Penalties.  Pensions,  Statistics.  Taxes. 
Michael  J.  Murphy, 
AclirDi  Q")n>mi:.xi(mfr  ■>!  Intfnnu  Revenue 

[re  VkK..  *»-10e90  FilfHj  >  5-.-f»;  8.45  am] 

•lUJMO  coot   *»30-01-tl 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  89-15;  DA  S»-483| 

Selection  From  Among  Competing 
Broadcast  Applicants  by  Lottery 

AGENCY:  Federal  Communications 

Commission. 

AcnoH:  Proposed  rule:  extension  of 
time. 


summary:  This  action  extends  the  time 
for  filing  comments  and  reply  comments 
in  response  to  the  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  8t^l5, 
regarding  whether  it  would  serve  the 
public  interest  to  utilize  lotteries  rather 
than  comparative  hearings  for  selecting 
among  competing  applicants  for  new 
AM,  F'M.  and  TV  stations.  The 
additional  time  will  facilitate 
commenters  in  reviewing  the  recently- 
released  Report  and  Order  in  Gen. 
Docket  No.  88-328.  amending  the 
construction  permit  application  form, 
and  in  preparing  meaningful  comments. 
DATES:  Comments  and  reply  comments 
are  new  due  June  8, 1989,  and  June  30. 
1989,  respectively. 

FOR  FUITTHER  INFORMATION  CONTACT 
Andrew  J.  Rhodes.  Mass  Media  Bureau. 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of  amendment  of  the 
Commission's  rules  to  allow  the  selection 
frum  among  competing  applicants  for  new 
AM,  FM  and  television  station  by  random 
selection  (lottpry). 

Adopted  Apnl  27. 1989. 

Released:  April  27,  1989 

B>-  the  Chief.  Mass  Media  Bureau: 

1.  On  January  30. 1989,  a  Notice  of 
Proposed  Rule  Making^  ["Notice")  was 
adopted  in  the  above-captioned 
proceeding,  inviting  comment  on 
whether  use  of  random  selection 
procedures  ("lotteries")  to  select  among 
competing  applicants  for  new  AM,  FM. 
and  television  stations  would,  on 
balance,  better  serve  the  public  interest 
than  the  comparative  hearing  process 
presently  utilized.  The  deadlines  for 
filing  comments  and  reply  comments  in 
this  proceeding  are  currently  May  8, 
1989,  and  June  22. 1989,  respectively. 

2.  On  April  21, 1989,  a  motion  for 
extension  of  time  for  filing  comments 
was  submitted  by  the  Federal 
Communications  Bar  Association 


C'FCBA").  The  motion  requests  that  the 
deadline  for  filing  ccrnnients  be 
extended  by  60  days.  FCBA  contends 
that  the  additional  time  is  needed  to 
review  the  Commission's  recently- 
released  Report  an.i  Ordrr  in  Cen. 
Docket  No.  8a-328.  amending  the 
construction  permit  application  form 
(FCC  Form  301)  and  the  ycl-lo-be 
released  Report  and  Order  m  BC  Docket 
No.  ftl-742.  udoptec!  Mann  <0.  1989, 
modifying  procedures  lu  prevent  abuse 
of  the  1  iimparative  rr-newal  process. 
FCBA  asserts  that  reforms  undertaken 
in  both  of  these  proceedings  to 
discoirago  sham  filings  are 
indispensable  to  a  finalization  of  ihe 
FCBA  s  position  with  respect  to 
ddditional  reforms  to  the  comparative 
hedring  process.  In  addition,  it  believes 
that  the  requested  extension  of  lime  is 
necessary  to  allow  for  consultation 
between  numerous  committees  and 
members  of  the  Bar  so  that,  to  the 
maxim.um  extent  possible.  FCBA  may 
speak  with  one  voice.  Finally.  FCBA 
suggests  that  the  additional  time  may 
relieve  uncertainty  that  currently  exists 
regarding  whether  individual  law  firms 
and  attorneys  m.ay  f,le  their  own 
comments  consistent  with  the  Di.'strici  of 
Columbia  Code  of  F'rofessiona! 
Responsibility. 

3.  Although  §  1.46  of  the  Comniission  s 
Rules  provides  that  exfeniinns  of  time 


shall  not  be  routinely  granted,  we 
believe  that  FCBA  has  presented 
convincing  arguments  why  some 
additional  time  may  be  warranted, 
albeit  less  than  the  requested  60  days.  In 
this  regard,  we  note  that  our  Report  and 
Order  in  Gen.  Docket  No.  88-328, 
amending  the  construction  permit 
application  form  (FCC  Form  301), 
referenced  by  FCBA  in  support  of  its 
extension  request,  has  now  been 
released  and  thus,  is  now  available  to 
the  public.*  Nevertheless,  some 
additional  time  would  facilitate 
commen'.ers  in  reviewing  our  recent 
changes  to  the  construction  permit 
application  form  which,  like  our  lottery 
proposal,  affects  the  comparative  new 
licensing  process  and  would  assist 
FCBA  in  its  efforts  to  submit  meaningful 
comment  herein.  In  view  of  the 
foregoing,  and  because  we  already  have 
provided  approximately  two  months  for 
the  filing  of  initial  comments,  we  will 
grant  a  limited  extension  of  time  that 
allows  for  the  filing  of  initial  comments 
by  June  8. 1989.  and  reply  comments  by 
June  30.  1989. 


•  Although  we  expect  the  text  of  Report  and 
Order  in  BC  Docket  No.  81-742  »o  be  released 
shortly,  we  do  not  believe  thai  our  action  in  that 
proceeding  is  »o  iiieKtricably  lied  to  our  instant 
proposdl  as  lo  justify  further  delay  peDding  the 
release  of  thai  text. 


4.  Accordingly,  //  is  ordered,  that  the 
Motion  for  Extension  of  Time  To  File 
Comments  filed  by  the  Federal 
Communications  Bar  Association  is 
granted  to  the  extent  provided  in 
paragraph  3  herein. 

5.  //  is  therefore  ordered.  That  the 
time  for  the  filing  of  comments  and  reply 
comments  in  MM  Docket  No.  89-15  is 
hereby  extended  to  June  8. 1989,  and 
June  30, 1989.  respectively.' 

6.  This  action  is  taken  pursuant  to 
authority  found  in  section  4(i).  4(j).  and 
303(r)  of  the  Communicotiors  Art  of 
1934.  as  amended,  and  SS  0  204(bl.  0.283. 
and  1.45-46  of  the  Commission's  Rules. 
Federal  Commuaiciitionii  CommiJKiun. 

Alex  D.  Felker, 

Chief.  Mass  Media  Bureau. 

|FR  Uoc  89-10c591  Filed  3-5-89:  8.45  am| 

BILUMG  COOE  «71I-0t-M 


"  We  note  thai  on  March  3\.  Ism.  American 
Womrn  in  Radio  and  TelevisKKi.  Inc.  ("AWRT") 
tiled  a  "Petition  for  lounediale  Tenunauoa  of  |lhi*| 
Pro<xeding"  twsed  on  the  a-isertion  that  the 
proceeding  directly  cortravenes  the  appropriations 
Ipgislaiinn  for  the  Conunissinn  for  fiwal  year  19ae 
It  the  Wilice.  the  Commission  made  an  initial 
deteminatioo  thai  it  lie*  the  authority  lo  proceed  in 
this  area.  See  .Vt'.-V  a,  supro  al  para.  40  n.62^ 
However,  becfluw  we  invited  comment  on  our 
interpretation  of  the  appropnalions  legislation,  we 
shall  treat  AWRTs  petition  aa  conunenls  filed  in 
this  proceeding  and  do  liiewi.ise  with  respect  to 
related  pleadings  filed  by  FCBA  and  the  National 
Associaiion  of  BroadcaMen. 


>  FXX  Se-ZS,  reteated  Mardi  la  1969.  and 
iummanted»\  54  Fed  Reg.  11418  [March  2li.  l<wn) 
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and  gene  transfer  from  the  transgenic 
cotton  plant  is  known  to  exist  for  a 
stably  inserted  gene. 


7    TVic 


-nvir  nnli.'npntinp  nroniirp, 


tirlt 


3r^  hv 


involves  two  warehouses  withiin  FCi 
one  of  which  is  in  the  Fredenck  R 
Brydges  Customs  Cargo  Q'ntcr  The 


Internationa!  Trade  Administration 

A- 122-067! 
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Notices 


Federal  Register 

Vol.  54.  No    87 
Monday.  May  8,  1989 


TNs   section   of   the   FEDERAL   REGISTER 
cootans  docuf^ents  other  than  rules  or 
pfoposod  rules  that  are  applicable   to  the 
public    Notices  0*  heanngs  and 
invest)gat)ons,  cornmitiee  meetings,   agency 
decisions  ano  ruimgs,  delegations  of 
authonfy    filing   of   petitions   and 
apoiications  and   agency   statements   of 
organization   and  functions  are  examples 
of  documents  appeanng  m   this  section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvice 

(Docket  No.  89-0731 

Availability  of  Environmental 
Aaaeaament  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Cotton  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service.  L'SU.-X. 
actjon:  Notice. 

summary:  We  are  advising  the  public 
that  an  invironmental  assessment  and 
finding  of  no  significant  im.pact  have 
been  preparnd  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Agrecetus.  to 
a'inw  the  field  testing  in  the  State  of 
Mississippi  of  genetically  engineered 
cotton  [Goss:pi:jm  birsutum  L.)  plants. 
modified  to  express  the  delta-endotoxin 
protein  from  the  soil  bacterium  Bacillus 
thuringicnsis.  The  assessment  provides 
as  basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
cotton  plants  will  not  present  a  risk  of 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
asses-smen;  .md  findi.ig  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology.  Biologies, 
and  Environmental  Protection.  Animal 
.ind  Plant  Health  Inspection  Service, 
L'  S.  Department  of  Agriculture,  Room 
f„50.  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr  Sivrnmiah  Shanthram, 
Biotechnologist,  Biotechnology  Permit 


Unit,  Biotechnology,  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  L'  S. 
Department  of  Agriculture.  Room  844, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-5940. 
F,:)r  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  enviromnental 
assessment  should  be  requested  under 
accession  number  88-351-1 ) 
SUPPLIMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Agrecetus.  of  Middleton,  Wisconsin, 
has  submitted  an  application  for  a 
permit  for  release  into  the  environment, 
to  field  test  genetically  engineered 
cotton  [Gossipium  hirsutum  L)  plants 
modified  to  express  the  delta-endotoxin 
protein  from  the  soil  bacterium  Bacillus 
thuringiensis. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
cotton  plant  under  the  conditions 
described  in  the  Agrecetus  application. 
APHIS  concluded  that  the  field  testin? 
will  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Agrecetus.  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  testing. 


The  facts  supporting  APHIS'S  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  delta-endotoxin 
from  B.  thuringiensis  subsp.  kurstaki 
has  been  inserted  into  the  cotton 
chromosome.  The  expression  of  the 
truncated  delta-endotoxin  polypeptide 
results  in  a  certain  degree  of  protection 
against  the  feeding  damage  caused  by 
the  larvae  of  select  lepidopteran  insects. 
In  nature,  chromosomal  genetic  material 
in  cotton  plants  can  only  be  transferred 
to  other  sexually  compatible  plants  by 
cross-pollination.  In  this  field  trial,  the 
introduced  gene  in  cotton  plants  cannot 
spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plots 
are  located  at  a  sufficient  distance  from 
any  sexually  compatible  plant.  No  other 
cotton  plants  are  being  cultivated  in  the 
entire  county  where  the  test  plots  are 
located. 

2.  Neither  the  delta-endotoxin  gene. 
nor  its  gene  product  confer  any  plant 
pest  characteristic  on  cotton  plants. 

3.  B.  thuringiensis  subsp.  kurstaki 
from  which  the  delta-endotoxin  gene 
was  isolated  is  not  a  plant  pest  and  is 
widely  distributed  in  the  environment  as 
a  soil  inhabitant. 

4.  The  vector  (disarmed  Ti-plasmid 
D.N.AI  used  to  transfer  the  delta-endoxin 
^•'ne  to  cotton  plants  has  been 
evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector. 
although  derived  from  a  DN.'^  sequence 
of  a  known  plant  pest  [A^robacterium 
turncfaciens],  has  been  disarmed:  that 
is,  genes  that  are  necessary  for 
producing  plant  disease  (phytohormone 
genes)  have  been  deleted  from  the 
vector,  The  vector  has  been  .ested  and 
shown  to  be  nonpathogenic  to 
susceptible  plants. 

5.  The  vector  agent  is  a  soil  bacterium, 
.-1  tumf'^ariens.  which  was  used  to 
deliver  the  vector  DNA  and  the  delta- 
endotoxin  gene  into  the  cotton  plant 
cells  in  tissue  culture.  It  has  been 
eradicated  by  the  use  of  appropriate 
antibiotics  to  which  the  bacterium  is 
sensitive. 

6.  The  vector  acts  by  delivering  and 
inserting  the  gene  into  the  cotton 
genome  (i.e.,  chromosomal  DNA).  The 
vector  does  not  survive  in  the 
transformed  plants.  No  natural 
mechanism  for  horizontal  movement 
within  the  genome  of  the  cotton  plant 


and  gtne  transfer  from  the  transgenic 
cotton  plant  is  known  to  exist  for  a 
stably  inserted  gene. 

7.  The  roxic  polypeptide  produced  by 
the  introd  iced  g&ne  is  called  delta- 
endotoxin.  Upon  ingestion,  the  toxin 
kills  select  lepidopteran  insects.  Delta- 
endotoxin  is  not  toxic  to  insects  other 
than  the  targeted  lepidopteran  larvae, 
wild  or  domestic  birds,  fish  or  mammals, 
and  humans.  Because  of  its  safety,  its 
topical  application  on  vegetable  crops  is 
permitted  up  to  harvest  date. 

8,  The  field  test  will  consist  of  a  series 
of  40-foot-long  rows  in  a  split  plot 
arrangement  with  rows  spaced  38  inches 
apart.  The  total  area  of  the  test  site  will 
be  2  acres  and  will  be  physically 
isolated.  The  plot  has  good  security. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  150Q-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28. 1979,  and  44  FR  51272-51274, 
August  31, 1979). 

Oone  at  Washington,  DC  this  3d  day  of 
May  198a 
laniM  W.  Glosaer, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  89-10949  Filed  5-5-«9;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  8-89] 

Foreign-Trade  Zone  43— Battle  Creek, 
Michigan;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Battle  Creek. 
Michigan,  grantee  of  Foreign-Trade 
Zone  43,  requesting  authority  to  expand 
the  zone  within  the  City  of  Battle 
Creek's  Fort  Custer  Industrial  Park 
(FCI).  within  the  Battle  Creek  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U,S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  April  20, 
1989. 

The  Battle  Creek  zone  was  approved 
on  October  19. 1978  (Board  Order  13&  43 
FR  50233. 10/27/78),  and  presently 


involves  two  warehouses  wilhm  FCI, 
one  of  which  is  in  the  Frederick  R 
Brydges  Customs  Cargo  Qmlcr.  The 
grantee  is  now  requesting  authority  to 
expand  the  zone  to  include  the  entire 
3000-acre  Fort  Custer  Industrial  Park 
F'Cl  is  located  adjacent  to  Battle  Cref  k  s 
W.K.  Kellogg  Regional  Airfield.  The  site 
is  bounded  by  Helmer  Road  on  the  east. 
River  Road  on  the  north,  the  City  of 
Battle  Creek  Boundary  line  on  the  west 
and  Business  Loop  1-94  on  the  south. 
FCI  is  used  by  a  number  of  firms 
involved  in  international  trade-related 
activity,  an  increasing  number  of  whu,h 
are  intert;sted  in  zone  prt.icedure8.  The 
grantee  wishes  to  offer  FCI  tenants  the 
opportunity  to  use  zone  procedures 
regardless  of  their  location  within  the 
complex,  subject  to  activation  approval 
by  U.S.  Customs.  No  manufacturing 
approvals  are  being  sought  in  the 
application.  Such  approvals  would  be 
requested  frtim  the  Board  on  a  case-by- 
case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board  The 
committee  consists  of  Dennis  Puccmelh 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  2023O:  William  I... 
Morandini,  District  Director.  U.S. 
Customs  Service,  North  Central  Region, 
Patrick  V.  McNamara  Bldg..  477 
Michigan  Avenue.  Detroit.  Michigan 
48226-2568;  and  Colonel  )ohn  D.  Glass. 
District  Engineer,  U.S.  Army  Engineer 
District  Detroit  P.O.  Box  1027.  Detroit. 
Michigan  48231-1037, 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  )une  20, 1989, 

A  copy  of  the  application  is  available 

for  public  inspection  at  each  of  the 

following  locations: 

Port  Director's  Office,  U.S.  Customs 
Serv  ice.  4950  West  Dickman  Road, 
Battle  Creek,  Michigan  49106. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  I4th  4 
Pennsylvania  Avenue,  NW..  Room 
2835,  Washington.  DC  20230. 
Dated:  May  2,  1989. 

John  |.  Da  Ponte,  |r.. 

Executive  Secretary. 

[PR  Doc  8»-inaQ6  Filed  5-5-89;  8:45  am] 
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International  Trade  Administration 

; A-122-0571 

Replacement  Parts  fof  Seii-Pr opened 
Bituminous  Paving  Equipment  from 
Canada:  Amendment  to  Finai  Resutts 
of  Antidumping  Duty  Admmistratrve 
Review 

AGENCY;  latemationaJ  Trade 
Administration/Import  Administratioa 
Commerce 

ACTION:  Amendment  to  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  M.n  h  27.  1989,  the 
Department  of  Commerce  published  the 
final  residts  of  its  administrative  review 
of  the  antidumping  duty  fmding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada.  The  review  covered  two 
producers  and/ or  exporters  of  this 
merchandise  to  the  United  States  and 
the  period  September  1. 1986  through 
August  31. 1987.  That  notice  incorrectly 
gave  1.31  percent  as  the  margin  for 
Allatt  Paving  Equipment  Division  of 
Ingersoll-Rand  Canada  Inc.  (formerly 
Fortress  Allatt  Ltd.)  ("Allatt")  and 
General  Construction  Equipment  Co. 
("General").  The  correct  margin  for  both 
companies  is  1.39  percent. 

EFFECTIVE  DATE;  M»i>  8.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

.\rlt;ur  .\.  UuBois  or  i'hvilii,  Ucst.^k. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-«312/ 

SUPPLEMENT ARV  INFORMATION: 

Background 

On  March  27. 1989.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
1752)  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  fmding  on 
replacement  parts  for  self-propelled 
bituminous  paving  equipment  from 
Canada.  After  publication  of  our  final 
results  we  received  comments  from  the 
petitioner  alleging  certain  errors. 

In  calculating  the  margin  for  Fortress 
Allatt  we  made  the  following  errors.  In 
calculating  the  appropriate  tax  to  add  to 
U.S.  price,  we  failed  to  deduct  brokerage 
expense  from  the  gross  U.S.  price.  In 
calculating  the  U.S.  price  on  sales  from 
the  Georgia  warehouse,  we  failed  to 
deduct  "other  freight".  Finally,  we 
misapplied  the  duty  rate  for  certain 
chain  and  sprocket  parts. 
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Since  General  failed  to  respond,  its 
rate  was  based  on  Fortress  Allatt's  rate 
and  has  been  changed  accordingly 


fresh,  chilled,  and  frozen  pork  products, 
as  described  in  the  'Scope  of 
Investigation' 


section  of  this  notice.  The 


exporters  in  Canada  of  fresh,  chilled, 
and  frozen  pork  products. 
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supplemental/deficiency  questionnaire 
to  the  Government  of  Canada  and  the 
Provincial  Government  of  Alberta.  On 


1'i'.8'i 


we  must  first  determine  whether  the 
elements  of  771B  are  met.  For  the 
reasons  described  below,  we 


added  at  a  given  level  of  processing  is 
an  indication  that  the  prior  stage 
product  enterinc  that  level  is  not  an 
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Since  General  failed  to  respond,  itt 
rate  was  based  on  Fortress  Allatt's  rate 
and  has  been  changed  accordingly 

Amended  Final  Results  of  the  Review 

The  Department  has  corrected  the 
errors  and  amended  the  final  results. 
The  amended  weightfd-average  margin 
for  Fortress  Allatt  and  for  General 
Contruction  is  1  39 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumpir^i 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  vilue 
m.iy  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  bailed 
on  the  above  margins  shall  be  required 
for  these  firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  August  31,  1987  and  who  is 
unrelated  to  any  reviewed  firm  a  cash 
deposit  of  1.39  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Canadian 
replacement  parts  for  self-propelled 
paving  equipment  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
amendment  to  the  final  results  of 
review 

This  amendment  to  final  resul's  of 
antidumping  duty  administrative  review 
notice  is  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  US  C, 
1675(a)(l])  and  i  353  53a  of  the 
Commerce  Regulations  (19  CFR  153.53a). 

Djie.  M,iy  1   1<*«9. 
Timothy  N.  Benjan. 
Acting  Assistant  Secretary  for  Import 
Administration. 
[W,  Doc  89-10895  Filed  5-5-«9;  8;45  am] 
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C- 122-807 

Prtliminary  Affirmative  Countervailing 
Duty  Determination;  Fresh,  Chiilled, 
and  Frozen  Porte  from  Canada 

AGENCY:  Import  Administration, 
iiiiernationdi  Trade  Administration, 
Commerce  i 

action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
d^ty  law  are  being  provided  to 
producers  or  exporters  in  Canada  of 


I 


fresh,  chilled,  and  frozen  pork  products, 
as  described  in  the  'Scope  of 
InvesiiKatiNH  '  section  of  this  notice.  The 
estimated  net  subsidy  is  Can$O.077/kg. 
(CanSC.03.5  lb  )  for  all  producers  or 
exporters  in  Canada  of  fresh,  chilled, 
and  frozen  pork  products.  If  this 
investij^ation  proceeds  normally,  we  will 
make  a  final  determination  on  or  before 
i;.iy  17  1989, 

EFFECTIVE  DATE:  May  8, 1989. 

FOB  FURTHER  INFORMATION  CONTACT: 

Koy  A.  Mdlmrose  or  Rick  Herring.  Office 
of  Countervailing  Investigations.  Import 
Administration.  International  Trade 
Administration.  US,  Department  of 
Commerce,  14th  Street  and  Cons'itution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  377-5414  or  377-0167. 

SUPPtEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  on  our  investigation,  we 
preliminarily  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
T,inff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  producers  or 
exporters  in  Canada  of  fresh,  chilled, 
and  frozen  pork  products.  For  purposes 
of  this  investigation,  the  following 
programs  are  preliminarily  found  to 
confer  subsidies: 

Federal  Programs 

•  .-Agricultural  Stabilization  Act/ 
National  Tripartite  Red  Meat 
Stiihilization  Program 

•  F'eed  Freight  Assistance  Program 
Provincial  Programs 

•  Alberta  Crow  Benefit  Offset 
Program 

•  Ontario  Farm  Tax  Rebate  Program 

•  Ontario  (Northern)  Livestock 
Improvement  Program 

•  Ontario  (Northern)  Livestock 
Transportation  Assistance  Program 

•  Ontario  Porit  Industry  Improvement 
Plan 

•  Ontario  Marketing  Assistance 
Program  for  Pork 

•  Quebec  Farm  Income  Stabilization 
Insurance  Program 

•  Quebec  Productivity  Improvement 
and  Consolidation  of  Livestock 
i^oduction  Programs 

•  Quebec  Regional  Development 
Assistance 

•  Saskatchewan  Hog  Assured 
Returns  Proqram 

•  Saskatchewan  Livestock 
Investment  Tax  Credit  Program 

•  Saskatchewan  Livestock  Facilities 
Tax  Credit  Program 

We  preliminarily  determine  the 
estimated  net  subsidy  to  be  Can$0.077/ 
kg.  (CanSO.035/lb.)  for  all  producers  or 


exporters  in  Canada  of  fresh,  chilled, 
and  frozen  pork  products. 

Case  History 

Since  the  publication  of  the  Notice  of 
Initiation  in  the  Federal  Register  (54  FR 
5537,  February  3. 1989),  the  following 
events  have  occurred.  Prior  to  our 
presentation  of  the  questionnaire,  we 
decided  to  streamline  this  investigation 
because  of  the  large  number  of  programs 
involved,  the  large  number  of  swine  and 
pork  producers  in  Canada  and  our 
experience  of  previously  examining 
most  of  the  programs  upon  which  we 
initiated.  Toward  this  end,  we  decided 
to  examine  only  swine  and  pork 
producers  in  the  provinces  of  Quebec, 
Ontario,  Alberta,  Manitoba  and 
Saskatchewan.  These  five  provinces 
accounted  for  92.5  percent  of  hogs 
slaughtered  in  Canada  in  1987. 

On  February  9, 1989,  we  presented  a 
questionnaire  to  the  Government  of 
Canada  in  Washington,  DC,  concerning 
petitioner's  allegations.  On  February  22. 
we  received  further  subsidy  allegations 
from  petitioner.  We  chose  to  initiate  an 
investigation  on  all  of  the  additional 
programs  included  in  that  submission 
with  the  exception  of  the  Saskatchewan 
Livestock  Cash  Advance  Program.  This 
program  is  part  of  the  Saskatchewan 
Financial  Assistance  for  Livestock  and 
Irrigation  Program,  which  was  found  to 
be  not  countervailable.  (See,  Live  Swine 
From  Canada:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  (53  FR  22189.  June  14, 1988)  and 
Live  Swine  From  Canada:  Final  Results 
of  Countervailing  Duty  Administrat:  ve 
Review.  (Live  Swine)  (54  FR  651, 
January  9, 1989)].  The  programs  initiated 
based  on  the  February  22nd  allegations 
were  the  Special  Canada  Grains 
Program,  the  Feed  Freight  Assistance 
Program,  the  Alberta  Crow  Benefit 
Offset  Program  and  the  Newfoundland 
Swine  Breeding  Stations  Program. 

On  March  9.  1989,  we  received 
responses  from  the  Government  of 
Canada  and  the  Provincial  Governments 
of  Alberta,  Ontario.  Manitoba.  Quebec. 
and  Saskatchewan.  On  March  10.  we 
postponed  the  preliminary 
determination  to  no  later  than  Mav  1, 
1989  pursuant  to  section  703(c)(1)(D)  of 
the  Act  (54  FR  11024,  March  16.  1989). 

On  April  3.  1989,  we  delivered  a 
supplemental/deficiency  questionnaire 
to  the  Government  of  Canada  and  the 
Provincial  Governments  of  Alberta, 
On'ario,  Manitoba,  Quebec,  and 
Saskatchewan.  On  April  17,  1989,  we 
received  responses  to  the  questionnaires 
from  the  Government  of  Canada  and  the 
five  Provincial  Governments.  On  April 
21.  1989.  we  delivered  a  second 


supplemental/deficiency  questionnaire 
to  the  Government  of  Canada  and  the 
Provincial  Government  of  Alberta.  On 
April  27, 1989,  we  received  responses  to 
this  second  supplemental/  deficiency 
questionnaire  from  the  Government  of 
Canada  and  the  Provincial  Government 
of  Alberta. 

Scope  of  Investigation 

The  United.  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  Januar>'  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (liTS).  and  all  me.'-chandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date  is 
now  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  The 
Department  is  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
num.ber(s)  and  the  appropriate  HTS  item 
number(s)  with  its  product  descriptions 
for  convenience  and  Customs  purposes. 
The  Department's  written  description  of 
the  products  under  investigation 
remains  dispositive  as  to  the  scope  of 
the  products  covered  by  this 
investigation. 

The  products  covered  by  this 
investigation  are  fresh,  chilled,  and 
frozen  pork,  currently  provided  for 
under  TSUSA  item  numbers  106.4020 
and  1.06.4040,  and  currently  classifiable 
under  HTS  item  numbers  0203.11.00. 
0203.12.90,  0203.19.40.  0203.21.00, 
0203.22.90.  and  0203.29.40.  SpeciHcally 
excluded  from  this  investigation  are  any 
processed  or  otherwise  prepared  or 
preserved  pork  products  such  as  canned 
hams,  cured  bacon,  sausage  and  ground 
pork. 

Application  of  Section  771B 

Section  1313  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
amended  the  Tariff  Act  of  1930  to 
include  a  new  section  771B.  This  section 
reads  as  follows: 

In  the  case  of  an  agricultural  product 
proces.sed  from  a  raw  agricultural  product  in 
which — 

(1)  the  demand  for  the  prior  stage  product 
is  substantially  dependent  on  the  demand  for 
the  latter  stage  product,  and 

(2)  the  processing  operation  adds  only 
limited  value  to  the  raw  commodity, 
subsidies  found  to  be  provided  to  either 
producers  or  processors  of  the  product  shdll 
be  deemed  to  be  provided  with  respect  to  the 
manufacture,  production,  or  exportation  of 
the  processed  product. 

The  subject  merchandise  in  this 
investigation  is  fresh,  chilled,  and  frozen 
pork,  an  agricultural  product,  processed 
from  a  raw  agricultural  product,  live 
swine.  Therefore,  in  this  investigation 


we  must  first  determine  whether  the 
elements  of  771B  are  met.  For  the 
reasons  described  below,  we 
preliminarily  determine  that  the 
elements  of  771B  are  met.  Thus. 
subsidies  found  to  be  provided  to  either 
producers  or  processors  of  live  swine 
are  deemed  to  be  provided  with  respect 
to  the  production  or  exportation  of  fresh, 
chilled,  and  frozen  pork. 

Prior  to  the  enactment  of  771B,  the 
Department  considered  benefits  to 
producers  of  a  raw  agricultural  product 
when  calculating  the  benefits  to 
producers  of  a  processed  agricultural 
product.  See.  Certam  Fish  from  Canada: 
Final  Counter\-ailing  Duty 
Determination  (43  FR  25996.  June  16, 
1978),  Lamb  Meat  from  Mew  Zealand: 
Preliminary  Affirmative  Countervailing 
Duty  Determination  (46  FR  58128. 
November  30.  1981],  Final  Affirmative 
Countervailing  Duty  Determination: 
Live  Swine  and  Fresh.  Chilled,  and 
Frozen  Pork  Products  from  Canada 
(Swine)  (50  FR  25098.  June  15, 1985). 
Final  Affirmative  Countervailing  Duty 
Determination  and  Order:  Lamb  Meat 
from  New  Zealand  (50  FR  37708. 
September  17, 1985).  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Red  Raspberries  from 
Canada  (50  FR  42574.  October  21. 1985). 
Final  Affirmative  Counterx'oiling  Duty 
Determination  and  Order:  Rice  from 
Thailand  (51  FR  12356.  April  10, 1986), 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Groundfish  from  Canada 
(Groundfish)  (51  FR  10041.  March  24. 
1986).  In  Swine,  we  considered  benefits 
to  hog  growers  as  direct  benefits  to  pork 
producers  in  measuring  the  subsidy  on 
fresh,  frozen,  and  chilled  pork. 
Re.spondents  in  that  case  argued  that  the 
Department  should  apply  the  upstream 
subsidy  provision,  section  771 A  of  the 
Act,  to  determine  if  benefits  to  hog 
growers  passed  through  to  pork 
producers.  We  disagreed  because  we 
did  not  consider  live  swine  to  be  an 
"input"  into  unprocessed  pork. 
Therefore,  since  we  otherwise  did  not 
have  reasonable  grounds  to  believe  or 
suspect  that  an  upstream  subsidy  was 
being  paid  or  bestowed  with  respect  to 
unprocessed  pork,  we  did  not  conduct 
an  upstream  subsidy  investigation.  Our 
reasons  for  determining  that  hogs  were 
not  an  input  for  purposes  of  section 
771A  were  clearly  spelled  out  in  Swine: 
"We  believe  there  are  two 
characteristics  which  evidence  that  live 
swine  should  not  be  considered  an 
'input'  into  fresh,  frozen,  and  chilled 
pork  products.  These  characteristics  are 
level  of  value  added  and  the  role  of  the 
producer."  First,  with  respect  to  value 
added  we  stated.  "A  low  level  of  value 


added  at  a  given  level  of  processing  is 
an  indication  that  the  prior  stage 
product  entering  that  level  is  not  an 
input  into  the  processed  product." 
Second,  in  our  discussion  of  the  role  of 
the  processor  we  said.  "The  salient 
criterion  is  the  degree  to  which  the 
demand  for  the  prior  stage  product  is 
dependent  on  the  demand  for  the  latter 
stage  product." 

Respondents  in  Swine  appealed  the 
Department's  decision  not  to  apply  the 
upstream  subsidies  provision.  The  Court 
of  IntemaUonal  Trade  (CIT)  remanded 
Swine  to  the  Department  to  conduct  an 
upstream  subsidy  investigation.  The  CIT 
ruled  that  Commerce  had  to  apply  the 
upstream  subsidy  provision  because  it 
found  no  exception  to  that  provision  for 
agricultural  products  either  in  the 
statute  or  in  the  legislative  history.  See. 
Canadian  Meal  Council  v.  United 
States.  661  F.  Supp.  622  (1987).  The 
decision  of  the  CIT  can  only  be 
considered  advisory,  however,  because 
its  later  decision  to  uphold  the  ITCs 
negative  injury  determination  regarding 
the  domestic  industry  for  pork  products 
mooted  its  remand  instructions.  See. 
National  Pork  Producers  Council  v. 
United  States,  661  F.  Supp.  633  (1987).  In 
light  of  the  Court's  decision.  Congress 
amended  the  Act  by  adding  section  771 B 
to  codify  the  Department's  practice.  133 
Cong.  Rec.  S8814-16  (daily  ed.  June  16. 
1989). 

We  preliminarily  determine  that  the 
two  criteria  set  out  in  771B  have  been 
met  in  this  case.  The  first  element, 
regarding  the  demand  relationship 
between  the  raw  and  the  processed 
product,  is  shown  by  the  demand 
relationship  between  live  swine  and 
fresh,  chilled,  and  frozen  pork.  As  we 
stated  in  Swine,  the  demand  for  the 
slaughtered  and  quartered  swine  is  by 
far  the  predominant  determinant  of  the 
demand  for  live  swine.  Likewise,  just  as 
we  found  in  Swine,  we  preliminarily 
find  that  substantially  all  of  the  raw 
agricultural  product,  live  swine,  is 
dedicated  to  the  production  of 
unprocessed  pork.  The  fact  that  many 
separate  processed  products  can  be 
made  beyond  this  stage,  e.g..  canned 
ham  and  sausage,  is  irrelevant.  The  key 
is  that  there  is  a  single,  continuous  line 
of  production  from  live  swine  to 
unprocessed  pork. 

Furthermore,  we  preliminarily 
determine  that  the  second  criterion  of 
771B,  limited  value  added,  has  also  been 
satisfied  in  this  case.  According  to  the 
questionnaire  responses,  the  value 
added  to  hogs  by  pork  processors  is 
approximately  20  percent.  Although  we 
have  accepted  this  figure  for  purposes  of 
our  preliminary  determination,  we  note 
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thdt  based  on  our  investiga'ion  this  f^.- 
there  is  no  regularly  maintained 
statistical  information  or  accepted 
methodology  for  calculating  the  value 
added  by  pork  processors  M'jreovpr.  it 
appears  that  the  value  adiied  by  p<jrk 
processors  c«n  vary  markedly  betwetn 
producers  and  over  time.  We  will 
continue  to  examine  other 
methodologies  for  calculating  the  value 
added  and  will  accept  cummenls  on  (he 
most  appropriate  approach  for  the  final 
determination. 

Using  the  value  added  figure  of  20 
percent,  however,  we  must  determine 
whether  this  figure  represents  '  limiteu 
value"  as  the  term  is  used  m  section 
7-18.  Although  the  term  "limited  valje 
IS  not  defined  in  the  statute  and 
Congress  provided  little  guidance  with 
respect  to  how  we  should  interpret  the 
term,  we  note  that  77lB  was  enacted  by 
Congress  to  codify  our  practice  as  set 
forth  in  the  Department  a  decision  in 
Swine,  in  Swine,  we  stated,  "[iln  vaiue 
added  terms,  the  packing  stage 
consisting  of  iminobilizing.  stunning. 
dehainng.  eviscerating,  sphtling.  etc, 
does  not  contribute  significantly  to  the 
value  of  the  live  swine."  Similarly,  in 
Groundfish.  Commerce  considered  the 
benefits  to  harvesters  as  benefits  to 
processors,  even  though  the  value  added 
to  the  raw  product  by  processing  was. 
according  to  the  respondents  in  that 
case.  40  to  45  percent.  In  other 
agnculturai  cases,  the  value  added  to 
the  raw  product  has  been  even  higher. 
Thus,  based  on  the  legislative  history  of 
771B,  our  past  practice  and  our 
investigation  to  date,  we  find  it 
reasonable  to  determine  preliminarily 
that  the  process  of  converting  a  live  hog 
into  pork  products  adds  only  limited 
value  added  for  purposes  of  771B. 

Therefore,  for  the  reasons  set  forth 
above,  we  preliminarily  determine  that 
subsidies  found  to  be  provided  to  live 
swine  shall  be  deemed  to  be  provided 
with  respect  to  the  production  or 
exportation  of  fresh,  chilled,  and  frozen 
pork  in  accordance  with  section  77iB  of 
the  Act. 

Analysis  of  Programs 

We  used  our  standard  methodology  to 
calculate  benefits  under  grant  programs 
Grants  provided  on  a  recurring  basis  arp 
expensed  in  the  year  of  receipt.  For  non- 
recurring grants,  we  totalled  the  grants 
provided  within  each  program  and 
divided  by  the  total  sales  value  of  the 
s  ihject  merchandise  from  the  five 
provinces.  If  the  sum  was  less  than  0.5 
percent  of  all  sales  concerned,  we 
expensed  such  grants  in  the  year  of 
receipt.  Since  we  have  not  yet  received 
sales  mformation  for  the  years  prior  to 
the  review  period,  we  used  as  best 


information  available  '.he  sales  Vdlue  for 
\9'M  as  reported  in  the  response  to 
determine  if  grants  recei\ed  prior  to 
\9&H  should  be  allocated  over  time  or 
expensed  ;n  the  year  of  receipt,  P'or  all 
grant  programs  reviewed  in  this 
investigation,  based  on  this 
methodology,  grants  were  expensed  in 
the  year  of  receipt. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  producer  under  a 
program,  and  the  Department  h.is  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification 
u.^der  section  776{bl  of  the  Act.  If  the 
it'spiinse  cd.nno'  be  supported  at 
verification  and  the  program  li 
otherwise  countervailable.  the  program 
will  be  considered  a  subsidy  in  our  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  p>eriod  for  which  we 
are  measuring  subsidies  (the  review 
period")  is  calendar  year  1988. 

Based  on  our  analysis  of  the  petition 
and  the  responses  to  our  questionnaires, 
we  preiiminaniy  determine  the 
following: 

I.  Programs  Preliminarily  Determined  To 
Confer  Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
pr<-iducers  or  exporters  in  Canada  of 
fresh,  chilled,  and  frozen  pork  under  the 
following  programs: 

A.  Federal  Programs 

1.  Agricultural  Stabilization  Act/ 
National  Tripartite  Red  Meat 
Stabilization  Program  The  Agricultural 
Stabilization  Act  (ASA)  of  1958  was 
passed  by  the  Federal  Government  to 
provide  for  the  price  stabilization  of 
certain  agricultural  commodities.  On 
lune  27,  1985.  the  ASA  was  amended  by 
Bill  C-25,  which  authorized  the  Minister 
of  .Agriculture,  with  the  approval  of  the 
Governor  in  Council,  to  enter  into 
agreements  with  the  provinces  and/or 
producers  to  provide  price  stabilization 
schemes  for  any  natural  or  processed 
product  of  agriculture.  The  Minister  may 
enter  into  these  tripartite  agreements 
only  after  he  determines  that  they  will 
not  give  a  financial  advantage  to  some 
producers  in  the  production  or 
marketing  of  the  product  not  enioyed  by 
other  producers  of  the  same  product  in 
Cmada  and  that  the  agreem.ents  will  not 
provide  an  incentive  to  overproduce. 


Four  groups  of  commodities  are 
explicitly  provided  for,  or  "named,"  in 
the  ASA:  (1)  cattle,  hogs,  lambs  and 
wool;  (2)  industrial  milk  and  industrial 
cream;  (3)  com  and  soybeans;  and  (4) 
spring  wheat,  winter  wheat,  oats  and 
barley,  Other  natural  or  processed 
products  of  agriculture  may  be 
"designated"  by  the  Governor  in  Council 
as  agricultural  commodities  for  purposes 
of  receiving  stabilization  payments 
under  the  ASA. 

Tripartite  agreements  on  hogs  were 
signed  effective  January  1, 1986,  with 
Alberta.  Saskatchewan,  Manitoba,  and 
Ontario.  An  amended  agreement  was 
signed  on  February  8, 1989,  adding  the 
Provinces  of  British  Columbia,  Quebec, 
New  Brunswick,  Prince  Edward  Island, 
and  Nova  Scotia.  Under  the  terms  of  the 
Tripartite  Agreements  on  Hogs,  the 
provinces  may  not  offer  separate 
stabilization  plans  or  other  ad  hoc 
assistance  for  hogs,  nor  may  the  Federal 
Government  offer  compensation  to  hog 
producers  in  a  province  not  a  party  to 
the  agreement.  The  Tripartite  scheme 
provides  for  a  five-year  phase-in  period 
to  adjust  for  differences  between  the 
Tripartite  scheme  and  the  provincial 
programs.  Existing  provincial 
stabilization  plans  are  to  be  completely 
phased  out  by  1991. 

The  Tripartite  Agreements  on  Hogs 
are  administered  by  the  Stabilization 
Committee  ("Committee")  in 
conjunction  with  the  Agricultural 
Stabilization  Board  ("Board").  The 
Committee  consists  of  nine  voting 
members,  three  of  which  are  appointed 
by  the  provincial  governments,  three  by 
the  Federal  Government,  and  three  by 
the  federal  Minister  of  Agriculture  from 
a  list  of  pork  producers.  The  members  of 
the  Board  are  appointed  by  the 
Governor  in  Council.  The  Committee 
calculates  the  stabilization  payments  for 
both  named  and  designated  product^  on 
a  quarterly  basis  in  the  following 
manner.  First,  it  calculates  a  "support 
price,"  which  is  equal  to  the  cash  costs 
of  production  in  the  current  13-week 
period  plus  93  percent  of  the  average 
margin  in  the  same  l3-week  period  for 
the  preceding  five  years.  The  margin  for 
any  period  is  equal  to  the  national 
average  market  price  for  the  period 
minus  the  national  average  cash  costs  in 
that  period.  The  difference  between  the 
support  price  and  the  average  market 
price  is  the  amount  of  the  stabilization 
payment.  Stabihzation  payments  are 
triggered  in  any  13-week  period  that  the 
market  price  falls  below  the  support 
price.  Payments  are  made  only  on  hogs 
indexing  80  or  above. 

As  previously  stated,  certain  selected 
commodities  are  specifically  named  in 


the  ASA  and,  as  such,  are  guaranteed 
stabilization  schemes  under  the  ASA. 
Funding  for  named  commodities  is 
approved  as  a  "statutory  item"  in  the 
budget  through  existing  legislation,  i.e.. 
the  legal  authority  exists  for  the 
Committee  to  support  named 
commodities  without  tlie  need  for 
additional  parliamentary  approval.  In 
contrast,  funding  for  designated 
commodities  is  a  "vote  item"  in  the  . 
budget  and,  as  such,  must  be  approved 
by  Parliament  as  a  specific 
appropriation  for  a  specific  purpose. 
Each  year,  prescribed  prices  are 
automatically  calculated  for  named 
commodities,  whereas  designated 
products  are  only  considered  for  ASA 
payments  if  the  Governor  in  Council  so 
directs.  Therefore,  for  designated 
products,  there  is  no  automatic 
calculation  of  a  prescribed  price  and  no 
guarantee  of  ASA  payments.  The 
distinction  between  named  and 
designated  items  indicates  that  certain 
products  are  specifically  targeted  for 
ASA  benefits. 

Although  any  other  natural  or 
processed  products  of  agriculture  aside 
from  the  named  commodities  may  be 
designated  by  the  Governor  in  Council 
to  receive  pajmients  under  the  ASA,  we 
must  look  beyond  the  de  jure  eligibility 
requirements  for  a  given  program  to  the 
de  facto  evidence  as  to  which 
enterprises  or  industries  were  actually 
included  in  ASA  stabilization  schemes. 
In  our  final  administrative  review  of 
Live  Sw7/7e,  we  found  that  several  major 
agricultural  commodities,  such  as  most 
wheat,  dairy  products,  and  poultry,  are 
not  included  in  ASA  stabilization 
schemes.  The  record  in  this  case  is 
unclear  whether  the  factors  that  led  to  a 
finding  of  specificity  in  Live  Snine  have 
changed.  Based  on  the  de  facto  finding 
in  Live  Swine  and  the  distinction 
between  named  and  designated 
products  discussed  above,  we 
preliminarily  determine  that  payments 
under  the  ASA  are  fimited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and  are, 
therefore,  countervailable.  We  will 
examine  this  issue  further  before  the 
final  determination. 

To  calculate  the  benefit  under  this 
program,  we  first  calculated  the  dressed- 
weight  equivalent  of  all  hogs  marketed 
in  the  five  provinces  during  the  review 
period.  To  obtain  the  dressed-weight 
equivalent,  we  used  the  conversion 
factor  of  79.5  percent  as  provided  in  the 
Government  of  Canada  response.  Since 
the  stabilization  payments  are  paid  out 
from  a  pool  of  funds  which  are  made  up 
of  equal  contributions  from  the  federal 
government  provincial  governments. 


and  producer  premiums,  plus  interest, 
we  multiplied  the  stabilization  pajTnents 
made  during  the  review  period  by  two- 
thirds  to  factor  out  the  producer 
premiums  and  allocated  the  result  over 
the  dressed-weight  equivalent  of  hogs 
marketed  in  the  five  provinces  during 
the  review  period  to  obtain  an  estimated 
net  subsidy  of  Can$().02694.'5/kg 
(CanS0.012222/lb,). 

Petitioner  has  argued  that  we  should 
change  our  calculation  methodology  to 
refiect  benefits  accrued  on  sales  made 
during  the  review  period  as  opposed  to 
cash  payments  received  during  the 
rev  lew  period.  If  we  find  this  program  to 
be  countervailable  in  our  final 
determination,  we  will  consider 
petitioners  comments,  as  well  as 
comments  from  other  interested  parties. 
as  to  which  is  the  most  appropriate 
method  to  calculate  the  benefit. 

2.  Feed  Freight  Assistance  Program 
(FFAP) 

In  19G6.  Parliament  enacted  the 
Livestock  Feed  Assistance  Act  in 
response  to  domestic  feed  grain  supply 
problems  and  pnce  fiuctuations  in 
EastP-Ti  Canada  and  British  Columbia. 
The  Canada  Livestock  Feed  Board 
oversees  the  FFAP.  The  Board  ensures 
the  availability  of  feed  grain  to  meet  the 
needs  of  livestock  feeders,  the 
availability  of  adequate  storage  space  in 
Eastern  Canada  for  feed  grain,  and  price 
stability  for  feed  grain  in  Eastern 
Canada,  British  Columbia,  Yukon,  and 
the  Northwest  Territories.  Only  users  of 
grain,  ie..  those  who  buy  grain  to  feed 
livestock  (commercial  mills  and 
livestock  producers),  are  eligible  for 
assistance. 

To  qualify  for  assistance,  the  feed 
grain  must  be  transported  outside  the 
farm  where  it  is  grown  and  moved 
through  commercial  channels. 
CoTimtTcial  channels  are  defined  as 
transactions  that  provide  an  invoice, 
weight  certificate,  grade  certificate,  and 
bill  of  lading.  Payments  are  made  only 
on  grain  that  will  be  fed  to  livestock. 

Benefits  are  provided  for  transporting 
and  storing  feed.  Payments  for  feed 
grain  transportation  are  set  per  ton 
according  to  the  grain's  destination. 
Feed  grain  storage  payments  are  paid  on 
a  product  basis. 

Because  this  program  is  limited  to 
feed  gram  users  in  Eastern  Canada  and 
British  Columbia,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and  is, 
therefore,  countervailable. 

According  to  the  responses,  the  most 
recent  data  on  this  program  is  for  the 
1986-1987  crop  year.  Of  the  five 
provinces  we  are  examining  for 


purposes  of  this  investigation,  only 
Ontario  and  Quebec  are  eligible  for 
assistance  under  the  program.  In  its 
response,  the  Government  of  Canada 
estimated  that  less  than  five  percent  of 
the  program  benefits  were  provided  to 
individuals  involved  in  hog  production. 
To  calculate  a  benefit  for  Uie  program, 
we  therefore  used  as  best  information 
available  five  percent  of  the 
disbursements  made  to  Ontario  and 
Quebec  in  1986-1987,  as  reported  in  the 
latest  available  annual  report  of  the 
Livestock  Feed  Board  submitted  in  the 
response.  We  divided  this  amount  by 
the  dressed-weight  equivalent  of  hogs 
marketed  during  the  re\'iew  period  in 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  CanSO.OOOllS/ 
kg.  (Can$0.000052/lb.). 

B.  PROVINCIAL  PROGRAMS 

1.  Alberta  Crow  Benefit  Offset 
Program.  The  purpose  of  this  program, 
which  is  administered  by  Agriculture 
Alberta,  is  to  eliminate  market 
distortions  in  feed  grain  prices  created 
by  the  federal  government's  policy  on 
grain  transportation. 

Assistance  is  provided  on  feed  grain 
produced  in  Alberta,  feed  grain 
produced  outside  Alberta  but  sold  in 
Alberta,  and  feed  grain  produced  in 
Alberta  to  be  fed  to  livestock  on  the 
same  farm.  The  government  provides 
certificates  to  registered  feed  grain  users 
and  registered  feed  grain  merchants 
which  can  be  used  as  partial  payments 
for  grains  purchased  from  grain 
producers.  Feed  grain  producers  who 
feed  their  own  grain  to  their  own 
livestock  submit  a  claim  directly  to  the 
government  for  payment. 

Because  this  program  is  limited  to 
feed  grain  users,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and  is, 
therefore,  countervailable. 

Hog  producers  receive  benefits  in  one 
of  three  ways.  Hog  producers  who  do 
not  grow  any  of  their  own  feed  grain 
receive  certificates  which  are  used  to 
cover  part  of  the  cost  of  purchasing 
grain.  Hog  producers  who  grow  all  of 
their  own  grain  submit  a  claim  to  the 
Government  of  Alberta  for  direct 
pajTnent.  Finally,  hog  producers  who 
grow  part  of  their  own  grain  but  who 
also  purchase  grain  receive  both 
certificates  and  direct  pajTnents. 

The  Government  of  Alberta  estimated 
that  12  percent  of  benefits  provided 
under  this  program  went  to  swine 
producers.  Therefore,  to  calculate  the 
benefit,  we  took  12  percent  of  the  total 
amount  of  benefits  to  feed  grain  users  in 
Alberta  and  allocated  it  over  the 
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dressed-weight  equivalent  of  hogs 
marketed  during  the  review  period  in 
the  five  provinces.  On  this  basis,  w.  e 
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1.  Ontario  Pork  Producers  Marketing 
Board  Grants:  Education  grants  are 
provided  to  numerous  county  chapters 
of  the  Ontario  Pork  Producers  Marketing 


The  program  covers  cow-calf  cattle, 
feeder  cattle,  potatoes,  weaner  pigs. 
feeder  hogs,  com,  oats,  wheat,  barley. 
heavy  veal,  and  sheep.  To  be  eligible  for 


the  Bureau  dp  Renseignemcnts 
Agricoies.  F'rixiucers  operating 
farrowing  piggeries  must  maintain 
between  40  and  60  sows,  and  finishing 
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dressed-weight  equivalent  of  hogs 
marketed  during  the  review  penod  in 
the  five  provinces.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
CanS0.002948,'kg.  (Can$C.0O1337/lL  ) 

2.  Ontario  Fann  Tax  Rebate  Projfratn 

The  Ontario  Farm  Tax  R^-bale 
Program  replaced  the  On'ano  Farm  Ta^ 
Reduction  Program.  While  the  Ontario 
Farm  Tax  Reduction  Program  provided  a 
rebate  of  60  percent  of  tofal  property 
taxes  levied  on  eligible  farm  properties 
the  current  program  provid^'s  a  rvbd't'  of 
100  percent  of  taxes  levied  on 
outbuildings  and  properties  onl>  Taxes 
levied  or  the  residence  and  one  acre  of 
land  are  no  longer  rebated. 

Any  resident  of  Ont>irio  may  receive  a 
rebate  if  he  owns  and  pays  taxes  on 
eligible  properties.  Eligible  properties 
are  farming  enterprises  that  produce 
farm  products  with  a  gross  value  of 
Can$8.000  in  southern  and  western 
Ontario  and  CanSo.OOO  in  northern  and 
eastern  Ontario.  Since  all  farmers  in 
Ontano  whose  gross  output  is  at  least 
CanS8,000  are  eligible  to  recei\e  a 
rebate  under  this  program,  the  program 
is  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  is  thus  countervahjble, 
only  to  the  extent  that  farmers  in 
northern  and  eastern  Ontano  whose 
gross  output  18  between  CanSo.OOO  8.000 
receive  benefits. 

Based  on  data  taken  from  the  lyfic 
Cer.sus  of  Agncvlture.  Slat:stics 
Canada,  the  last  year  for  which 
complete  information  is  available,  the 
Government  of  Ontario  estimated  that 
4  7  percent  of  all  Ontario  swine  farmers 
have  sales  valued  within  the  Can.$5.00O- 
8.000  range.  To  calculate  the  benp/it.  we 
multiplied  the  total  amount  paid  to 
swine  producers  in  eastern  and  northern 
Ontario  by  4.7  percent  dunng  the  review 
period.  We  divided  the  result  by  the 
dressed-weight  equivalent  of  hogs 
marketed  during  the  review  period  m 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  CanSO  Oi.»00^/ 
kg.  (CanS0.000009/ib  ), 

3.  Ontario  (Northern)  Livestock 
Improvement  Program 

The  purpose  of  this  program  is  to  aid 
I'vestock  producers  in  northern  Ontario 
by  increasing  production  through  herd 
improvement.  Livestock  producers  in 
northern  Ontario  are  reimbursed  up  to 
20  percent  of  tne  cost  of  purchasing 
breeding  stock  from  Ontario.  Quebec  or 
Western  Canada  which  meet  certain 
performance  requirements.  A  maximum 
of  CanS2,500  may  be  reimbursed  to  an 
individual  during  a  three-year  period. 

Because  th)S  prognm  is  limited  to 
livestock  producers  in  norihern  Ontario, 


we  preliminarily  dttermme  it  to  be 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterpri.ses  or 
industries  and,  therefore, 
ci)unierv3;lable. 

To  ;  i'a  ulate  the  benefit  to  swine 
grtiwers  we  allocated  the 
reimbursements  made  to  swine  throwers 
during  the  review  period,  as  reported  in 
the  response,  over  the  dressed-wtight 
equivalent  of  hogs  marketed  during  the 
review  period  in  the  five  provinces  to 
obtain  an  estimated  net  subsidy  of  less 
than  CanSO.OOOOOl  in  eiLher  kilograms  or 
pounds. 

4.  Ontario  (Northern)  Livrstofk 
Transportation  Assistance  Program 

This  program  is  designed  to  assist 
livestock  growers  in  northern  Ontario  by 
reducing  their  relatively  higher  costs  of 
maintaining  and  improving  herd  quality. 
Livestock  growers  who  purchase 
breeding  stock  from  Ontario,  Quebec  or 
Wes'ern  Canada  which  meet  certain 
performance  requirements  receive  a 
grant  equal  to  50  percent  of  the  delivery 
charges  for  such  livestock. 

Because  this  program  is  limited  to 
livestock  growe.-s  in  northern  Ontario. 
we  prt'lmiinarily  determine  that  it  is 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  and  is,  therefore, 
counter;  ailable. 

To  calculate  the  benefit,  we  divided 
the  grants  received  by  swine  growers 
during  the  review  period  i)y  the  dressed- 
weight  equivalent  of  hogs  marketed 
dunng  the  review  period  in  the  five 
provinces  to  obtain  an  estimated  net 
subsidy  of  less  than  CanSO.000001  in 
either  kilograms  or  pounds. 

5  Ontario  Pork  Industry  Improvement 
Flrin  (OPIIP) 

The  purpose  of  the  OPIIP  is  to  foster 
excellence  in  farm  business 
management  and  the  adoption  of 
improved  production  technologies. 
.Assistance  is  provided  under  a  number 
of  subprograms.  To  be  eligible  for  any  of 
the  subprograms,  a  producer  must  have 
at  least  20  sow  equivalents  (one  sow 
equivalent  is  equal  to  one  sow  or  13 
market-weight  hogs  marketed  annually) 
and  must  submit  the  required  production 
records.  Assistance  is  provided  under 
the  following  subprograms: 

a.  Swine  Production  Analysis  Grants: 
Hog  growers  receive  a  grant  of  Can$5 
per  sow  equivalent  after  they  submit 
production  records  for  the  calendar 
year.  The  maximum  grant  for  finishing 
operations  is  Can$200.  For  farrow-to- 
fmish  operations,  the  minimum  is 
CanS^OO  and  the  maximum  is  CanSoOO. 

b.  Enterprise  Analysis  Grants  A  grant 
of  CanSlOO  is  provided  to  growers  who 


supply  financial  records  annually  in  the 
approved  format.  Growers  also  receive 
a  confidential  business  analysis  based 
on  their  financial  records  which 
identifies  the  strengths  and  weaknesses 
of  their  farm  operations. 

c.  Sw:ne  Ventilation  Grants:  Growers 
receive  a  grant  of  two-thirds  of  the  cost 
of  materials  to  correct  ventilation 
problems.  These  grants  are  given  up  to  a 
maximum  of  CanSl,500.  Eligible  items 
include  fans,  thermostats,  heat 
exchangers,  insulation  materials,  air 
vents,  materials  for  natural  ventilatiiKi. 
recirculation  systems,  heaters, 
monitoring  equipment,  electrical  wiring 
and  cooling  equipment. 

d.  Productivity  and  Quality 
Improvement  Grants:  Growers  receive  a 
grant  of  two-thirds  of  the  cost  of 
materials  for  eligible  projects  which 
include  scales  for  weighing  pigs  or  feed, 
swine  loading  facilities,  high  pressure 
washers,  electronic  pregnancy  detection 
equipment,  rodent  control  barriers, 
caesarean  section  or  embryo  transfer 
facilities  and  slatted  Hoors  in  farrowing 
pens. 

e.  Artificial  Insemination  Grants: 
Growers  receive  grants  to  cover  two- 
thirds  of  the  cost  of  purchasing  and 
transporting  swine  semen  or  of  the 
tuition  for  approved  artificial 
insemination  courses.  Grants  caruiot 
exceed  Can$500. 

/.  Rodent  Control  Grants:  A  grant  of 
Can$250  is  paid  to  growers  who 
complete  a  12-month  rodent  control 
program  by  a  professional  licensed 
exterminator. 

g.  Private  Veterinary  Herd  Health 
Program:  Growers  who  institute  a  herd 
health  program  supervised  by  a  private 
veterinarian  with  at  least  four 
consultative  visits  per  year  receive  a 
grant  of  Can$200  per  year. 

h.  Education  Grants:  Growers  receive 
up  to  CanSlOO  to  cover  50  percent  of  the 
tuition  fees  for  approved  courses. 

I.  Feed  Analysis  Grants:  Feed  analysis 
vouchers  are  provided  to  growers 
annually. 

/.  Herd  Health  Improvement  Giants: 
Grants  are  given  (1)  to  establish  a 
primary  herd  or  maintain  a  closed  herd 
and  (2)  to  depopulate  and  restock  herds 
with  pigs  of  improved  health  status.  The 
amount  of  the  grant  depends  on  the 
performance  level  of  the  animals.  For 
animals  classified  "excellent"  the 
maximum  grant  is  CanSlQ.OOO  and  for 
animals  classified  "good"  the  maximum 
grant  is  Can$5,000. 

k.  Ontario  Swme  Artificial 
Insemination  Association  Grants:  — 

Grants  are  paid  to  a  farmer  cooperative 
for  the  purpose  of  developing  swine 
semen  production  facilities. 


J.  Ontario  Pork  Producers  Marketing 
Board  Grants:  Education  grants  are 
provided  to  numerous  county  chapters 
of  the  Ontario  Pork  Producers  Marketing 
Board. 

In  addition  to  the  subprograms  above, 
grants  are  also  provided  to  support 
various  research  projects  related  to 
swine  production.  For  additional 
information  on  these  grants,  see  Section 
II  of  the  notice.  Program  Preliminarily 
Determined  to  be  Not  Counlervailable. 

Because  the  OPIIP  provides  grants  to 
swine  growers  only,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and  is, 
therefore,  counlervailable. 

To  calculate  the  benefit,  we  summed 
the  grants  provided  under  this  program 
during  the  review  period  and  divided  the 
result  by  the  dressed-weight  equivalent 
of  hogs  marketed  in  the  five  provinces 
during  the  review  period  to  calculate  an 
estimated  net  subsidy  of  Can$0.002332/ 
kg.  (Can$0.001058/lb.). 

6.  Ontario  Marketing  Assistance 
Program  for  Pork  (MAPP) 

This  program,  instituted  in  1988, 
assists  Ontario  pork  processors  in  their 
efforts  to  improve  domestic  market 
prospects  for  pork  sales  and  to  sustam 
and  enhance  their  ability  to  compete  in 
glL  bal  pork  markets.  Pork  packers  and 
processors  receive  grants  of  25  percent 
of  the  total  cost  of  plant  upgrading,  new 
technology  adoption  or  new  product 
development.  The  maximum  grant  per 
project  is  Can$2.000.000.  No  single  firm 
can  receive  more  than  Can$3,000,000 
over  the  five  years  of  the  program. 
Grants  under  this  program  were  first 
disbursed  in  1987. 

Because  this  program  provides  grants 
to  pork  processors  only,  we 
preliminarily  determine  that  it  is  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries  and  la, 
therefore,  counlervailable. 

To  calculate  the  benefit  we  sunimed 
the  grants  provided  under  this  program 
during  the  review  period  and  divided  the 
result  by  the  dressed-weight  equivalent 
of  hogs  marketed  in  the  five  provinces 
during  the  review  period  to  calculate  an 
estimated  net  subsidy  of  Can$0.00O49l/ 
kg.  (Can$0.000223/lb.). 

7.  Quebec  Farm  Income  Stabilization 
Insurance  Program  (QFISIP) 

This  program  was  started  in  1976  to 
guarantee  a  net  annual  income  to 
participating  growers.  The  progran  is 
administered  by  the  Regie  des 
Assurance  Agricoles  du  Quebec  (Regie), 
which  each  year  stabilizes  the  income  of 
growers  who  operate  in  accordance  with 
its  production  and  marketing  standards. 


The  program  covers  cow-calf  cattle, 
feeder  cattle,  potatoes,  weaner  pips, 
feeder  hogs,  com.  oats,  wheat,  barley. 
heavy  veal,  and  sheep.  To  be  elig)i>le  for 
the  piglet  or  feeder  hog  programs,  a 
grower  must  own  the  feeder  hogs  or 
sows  he  insures,  l>e  personally  uuoived 
in  raising  the  feeder  hog,"*  or  pigiets,  own 
at  least  300  insurable  hogs  or  15 
insurable  sows  and  enroll  in  the  scheme 
for  at  least  five  years.  The  coverage  year 
for  the  feeder  hog  program  is  from  April 
1  to  March  31  and  from  July  I  to  [une  30 
for  the  piglet  program. 

The  support  level  is  calculated 
according  to  a  cost  of  production  model 
that  includes  an  adjustment  for  the 
difference  (between  the  average  wage  of 
farm  workers  and  the  average  wage  of 
all  other  workers  in  Quebea  Payments 
to  growers  are  calculated  un  a  yearly 
basis  and  are  made  at  the  end  of  the 
covered  year.  The  program  is  funded 
two-thirds  by  the  provincial  government 
and  one  third  by  producer  assess.ments. 
For  the  1988-1989  insurance  year, 
pursuant  to  the  amendment  of  July  13. 
1988,  regarding  the  QFISIP,  product  r 
assessments  and  the  stabilized  net 
annual  income  have  been  set  according 
to  the  size  of  production. 

Since  several  major  agricultural 
commodities,  such  as  eggs,  dairy 
products,  and  poultry  are  not  included, 
we  preliminarily  determine  this  prograin 
to  be  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  and.  therefore. 
countervaiJabie. 

We  calculated  the  benefit  by 
multiplying  the  total  amount  of 
stabilization  payments  made  during  the 
review  period  by  Iwo-thirds  to  factor  out 
the  producer  assessments.  We  then 
divided  the  result  by  the  dressed-weight 
equivalent  of  hogs  marketed  during  the 
review  period  in  the  five  provinces  to 
obtain  an  estimated  net  subsidy  cf 
Can$0.0423i8,,'kg.  (CanS0.019195/lb.). 

8.  Quebec  Productivity  Improvement 

and  Consolidation  of  Uvestock 
Production  FYograms  (QPICLP) 

Tlie  QPICLP  was  started  in  1987  and 
was  designed  for  small  livestock 
farmers,  excluding  large  swine  growers 
and  packers  The  program  is  divided 
into  eight  subprograms  Swine  growers 
are  only  eligible  for  one  subprogram,  the 
Farm  Buildi.ng  Improvements  Program. 
Under  this  subprogram,  grants  arc 
provided  to  convert  existing  piggeries  to 
farrow-to-finish  operations.  Grants 
cover  up  to  30  percent  of  the  actual  cost 
of  the  conversion.  _ 

To  be  eligible  for  assistance, 
applicants  must  be  recognized  farm 
producers  according  to  the  Farm 
Producer's  Act  and  be  registered  with 


the  Bureau  de  Renseignements 
Agricoles.  Producers  operating 
farrowing  piggeries  must  maintain 
between  40  and  60  sows,  and  finishing 
piggeries  must  maintain  between  500 
and  1.000  hogs.  Maximum  assistance  is 
Can$200  per  sow  and  Can$25  per  hog, 
with  a  maximum  of  Can$15,000  per  farm 
operation  for  the  duration  of  the 
program. 

Because  this  program  is  limited  to 
livestock  producers,  we  preliminarily 
determine  it  to  be  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and,  therefore, 
countervailable. 

To  calculate  the  benefit  we  summed 
the  grants  provided  under  this  program 
during  the  review  period  and  divided  the 
result  by  the  dressed-weight  equivalent 
of  hogs  mariceted  in  the  five  provinces 
during  the  review  period  to  calculate  an 
estimated  net  subsidy  of  CanSO.OOOOlO/ 
kg.  (Can$0.000005/lb.). 

9.  Quebec  Regional  Development 
Assistance  (QRDA) 

The  QRDA  was  started  in  1967  to 
promote  regional  development  in 
Quebec.  The  program  consists  of  four 
subprograms:  Soil  Upgrading. 
Consolidation  of  Cattle  and  Sheep 
Production.  Assistance  for  Transporting 
Livestock,  and  Marketing  Assistance. 
Swine  growers  are  only  eligible  for  the 
Assistance  for  Transporting  Livestock 
subprogram.  This  subprogram  provides 
eligible  farmers  financial  assistance  for 
transporting  animals  to  a  slaughterhouse 
or  to  a  public  market.  To  be  eligible  for 
assistance  under  this  program,  swine 
growers  must  be  located  in  one  of  the 
following  agricultural  regions:  Baa  St- 
Laurent  et  Gaspesie.  Quebec,  Outaouais, 
or  Saguenay.  The  assistance  offered 
varies  according  to  the  zone  in  which 
the  applicant's  operation  is  located. 

Because  this  program  is  limited  to 
farmers  in  specific  regions  of  Quebec 
we  preliminarily  determine  that  it  is 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  and  is.  therefore, 
countervailable. 

To  calculate  the  benefit  we  divided 
the  amount  of  payments  made  to  hog 
producers  during  the  review  period  by 
the  dressed-weight  equivalent  of  hogs 
marketed  during  the  review  period  in 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  Can$0.00002S/ 
kg.  (Can$0.00001l/lb.). 

10  Saskatchewan  Hog  Assured  Retams 

lY<.«rani  iSilAJlP) 

SHAIU>  was  established  in  197B 
pursuant  to  the  Saskatchewan 
Agricultural  Returns  Stabilization  Act 
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SHARP  provides  stabdization  payments 
to  the  Saskatchewan  hog  producers 
when  market  returns  fall  below  a 
designated  "floor  price."  The  program  is 


11.  Saskatchewan  Livestock  Investment 
Tax  Credit  Program  (SLTTC) 

The  SUTC  provides  investment  tax 
credits  to  livestock  growers  who  pay 


marketed  during  the  review  period  in 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  Can$0.000162/ 
kg.  (Can$0.000074/lb.). 
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contribution  is  issued.  Tint  remaining  10 
percent  is  issued  only  after  24  months  of 
continuous  operation. 
According  to  the  responses,  no 


;J 1  >_  r-J, 


According  to  the  response,  no  grants 
were  provided  under  this  program 
during  the  review  period,  therefore,  we 

preliminarily  determine  this  program  to 


of  all  entries  of  fresh,  chilled,  and  frozen 
pork  product*  from  Canada  which  are 

'  niered.  or  wt indrawn  from  warehouse, 
for  consumption,  on  or  ai'er  the  dale  of 
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SHARP  provides  stabilization  payments 
to  the  Saskatchewan  hog  producers 
when  market  returns  fall  below  a 
designated  "floor  price."  The  program  is 
administered  by  the  Saskatchewan  Pork 
Producers,  Marketing  Board  on  behalf  of 
the  provincial  Department  of 
Agriculture.  Under  the  Saskatchewa.n 
Agricultural  Returns  Act.  the  provincial 
government  may  establish  a 
stabilization  plan  for  any  agricultural 
commodity.  However,  in  practice,  only 
hogs  and  beef  have  such  plans. 

To  be  eligible,  a  grower  must  own 
market  hogs  which  are  raised  and 
finished  to  slaughter  weight  on  the 
production  unit,  or  which  are  purchased 
as  weanling  or  feeder  hogs  and  fed  a 
minimum  of  60  days.  Coverage  is  limited 
to  1.500  hogs  per  grower  per  quarter. 

The  program  is  funded  through 
producer  premiums  and  matching  funds 
from  the  provincial  government.  When 
Saskatchewan  joined  the  National 
Tripartite  Red  Meat  Stabilization 
Program  on  [anuary  1, 1988,  SHARP 
payments  were  reduced  by  the  amount 
of  payments  received  through  the 
Tripartite  program.  ,\o  producers  have 
been  eligible  to  join  SHARP  since 
December  31,  1985,  ShiARP  payments 
are  being  phased  out  and  will  be 
terminated  by  March  31, 1991. 

Under  SHARP,  the  levy  (producer 
premium)  for  producers  is  three  percent 
of  market  returns  on  the  sale  of  covered 
hogs.  However,  if  the  interest  on  the 
SHARP  account  for  that  quarter  and  the 
three  previous  quarters  is  negative,  the 
levy  can  ranae  from  3.5  percent  to  4.5 
percent.  If  'he  interest  in  the  account  is 
ptjsi'.ive  and  greater  than  3.0  percent,  the 
levy  can  riinge  from  1.5  percent  to  2.5 
percent.  If  the  balance  in  the  SHARP 
account  is  insufficient  to  make 
stabilization  payments,  the  provincial 
government  loans  the  necessary  funds  to 
SHARP 

Stabilization  payments  are  based  on 
the  sum  of  the  producer's  cash  costs 
plus  75  percent  of  the  sum  of  non-cash 
costs  for  each  quarter.  Payments  are 
made  at  the  end  of  each  quarter. 

Because  this  program  is  limited  to 
swine  producers,  we  preliminarily 
determine  it  to  be  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and.  therefore, 
countervailable 

To  calculate  the  benefit,  we  multiplied 
the  total  amount  of  stabilization 
payments  made  in  1988  by  one-half  to 
factor  out  producer  premiums  and 
divided  the  result  by  the  dressed-weight 
equivalent  of  hogs  marketed  during  the 
review  period  in  the  five  provinces  to 
obtain  an  estimated  net  subsidy  of 
CanS0.001380/kg.  (Can$0.000626/lb.). 


11  Saskatchewan  Livestock  Investment 
Tax  Credit  Program  (SLITC) 

The  SLITC  provides  investment  fax 
credits  to  livestock  growers  who  pay 
income  taxes  and  whose  livestock  are 
fed  in  Saskatchewan  for  slaughter. 
Hogs,  cattle  and  sheep  are  covered  by 
this  program.  To  be  eligible,  hogs  must 
index  80  or  higher,  must  be  owned  for  at 
ied.st  60  days,  and  must  be  fed  in 
Saskatchewan.  Hog  growers  are  eligible 
for  a  tax  credit  of  CanS3,00  per  hog. 
There  is  a  CanSlOO  deduction  from  the 
credit  in  each  year  the  tax  credit  is 
claimed.  If  any  portion  of  the  tax  credit 
is  not  used,  it  may  be  carried  forward 
for  up  to  seven  years. 

Because  the  SLITC  is  limited  to 
certain  livestock  growers,  we 
preliminanly  determine  that  it  is  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries  and  is, 
therefore,  countervailable. 

To  calculate  the  benefit,  we  multiplied 
the  estimated  number  of  swine 
producers  who  used  this  program  by 
SIOO.  We  then  substracted  this  amount 
from  the  estimated  amount  of  credits 
claimed  by  swine  producers  during  the 
review  period.  We  divided  the  result  by 
the  dressed-weight  equivalent  of  hogs 
marketed  during  the  review  period  in 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  CanSO.000553/ 
kg.  (Can$O.0OO25l/lb.). 

12.  Saskatchewan  Livestock  Facilities 
Tax  Credit  Program  (SLFTCP). 

The  SLFTCP,  implemented  on  January 
1, 1986,  provides  tax  credits  to  livestock 
growers  for  investment  in  livestock 
production  facilities.  The  credits  are 
deductible  only  from  provincial  taxes. 

Livestock  eligible  under  this  program 
includes  cattle,  horses,  sheep,  swine, 
goats,  poultry,  bees,  or  fur-bearing 
animals  raised  in  captivity.  Investments 
covered  under  this  program  include  new 
buildings,  improvements  to  existing 
livestock  facilities  and  any  stationary 
equipment  related  to  livestock  facilities. 

During  the  review  period,  livestock 
growers  were  eligible  for  a  tax  credit  of 
15  percent  of  95  percent  (14.25  percent) 
of  the  total  facilities  investment. 
Participants  may  carry  forward  any 
unused  credit  for  up  to  seven  years. 

Because  this  program  is  limited  to 
certain  livestock  growers,  we 
preliminarily  determine  it  to  be  Umited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries  and. 
therefore,  countervailable. 

To  calculate  the  benefit,  as  best 
information  available,  we  divided  the 
total  tax  credits  claimed  in  1987,  as 
estimated  in  the  response,  by  the 
dressed-weight  equivalent  of  hogs 


marketed  during  the  review  period  in 
the  five  provinces  to  obtain  an 
estimated  net  subsidy  of  Can$0.000162/ 
kg.  (Can$0.000074/lb.). 

n.  Program  Preliminarily  Determined  To 
Be  Not  Countervailable 

Research  Grants  Under  the  OPIIP 

Research  grants  under  OPIIP  are 
provided  to  support  research  projects 
related  to  swine  production.  According 
to  the  response,  the  results  of  such 
research  are  publicly  available  both 
inside  and  outside  Canada.  Therefore 
we  preliminarily  determine  that  the 
benefits  of  such  research  grants  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  that  the  grants  are 
therefore  not  countervailable. 

III.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
producers  or  exporters  in  Canada  of 
fresh,  chilled,  and  frozen  pork  during  the 
review  period; 

1.  Canada/ Alberta  Subsidiary 
Agreement  on  Agricultural  Processing 

and  Marketing 

This  subsidiary  agreement  operates 
under  the  Economic  and  Regional 
Development  Agreement  (ERDA) 
between  the  Government  of  Alberta  and 
the  Government  of  Canada  which 
became  effective  June  8, 1984.  The 
agreement  is  jointly  funded  and 
administered  by  the  federal  and  the 
provincial  government.  The  purpose  of 
the  agreement  is  to  enhance  the 
agricultural  processing  sector  of 
Alberta's  economy. 

Applicants  who  carry  out  approved 
projects  within  the  agricultural 
processing  sector  receive  non-repayable 
contributions  toward  eligible  costs 
incurred.  Applications  are  reviewed  by 
the  Management  Committee  to  the 
Agreement  to  determine  whether  the 
project  is  eligible  and  whether  it  meets 
the  program's  objectives.  Eligible 
projects  include  the  establishment, 
expansion,  and  modernization  of 
processing  operations  and  testing  and 
research  facilities,  as  well  as  feasibility 
studies  and  product  research  and 
development. 

Assistance  cannot  exceed  35  percent 
of  costs  for  a  new  facility  (25  percent  for 
projects  in  Calgary  or  Edmonton)  and  25 
percent  of  costs  for  the  modernization  of 
an  existing  facility  (l5  percent  for 
projects  in  Edmonton  or  Calgary).  Funds 
are  not  available  until  the  project  is 
commercially  operational  at  which  time 
90  percent  of  the  non-repayable 


contribution  is  issued.  The  remaining  10 
percent  is  issued  only  after  24  months  of 
continuous  operation. 

According  to  the  responses,  no 
assistance  was  provided  to  federally- 
inspected  pork  producers  (the  only 
producers  eligible  to  export)  during  the 
review  period. 

2.  Manitoba  Hog  Income  Stabilization 
Program. 

This  program  was  created  to  provide 
income  support  payments  to  hog 
producers  when  the  market  price  for 
hogs  fell  below  an  established  price 
support  level.  It  was  funded  by 
premiums  from  participating  producers 
and  from  the  provinicial  government. 
This  program  was  terminated  effective 
June  za,  1988. 

3.  Ontario  Export  Sales  Aid 

This  program  assists  agricidture  and 
food  producers  and  processors  with 
their  efforts  to  develop  markets  abroad 
by  providing  financial  and  technical 
support  for  various  promotional 
activities.  According  to  the  response  of 
the  Government  of  Ontario,  no 
assistance  was  provided  to  hog  growers 
or  pork  producers  during  the  review 
period. 

4.  Ontario  Small  Food  Processors 
Assistance  Program 

This  program  assists  eligible  small 
food  processing  companies  by  improving 
their  access  to  market  Information, 
strengthening  their  business  planning 
skills  and  capabihties  and  providing 
financial  assistance  on  eligible  capital 
investments.  According  to  the  response 
of  the  Government  of  Ontario,  no 
assistance  was  provided  to  hog  growers 
or  pork  producers  during  the  review 
period. 

5.  Quebec  Meat  Sector  Rationalization 
Program  (QMSRP) 

The  QMSRP  was  started  in  1975  and 
terminated  in  1982,  with  financial 
assistance  granted  until  1984.  The 
program  was  designed  to  foster  the 
development  of  the  Quebec  meat  sector, 
to  provide  Quebec  producers  viable 
outlets  for  their  production  and  to 
improve  the  industry's  competitive 
position.  Under  the  QMSRP,  the 
Ministry  of  Agriculture  assumes  part  of 
the  eligible  capital  costs  of  investments 
for  the  establishment,  standardization, 
expansion,  modernization  or 
amalgamation  of  slaughterhouses  or 
meat  processing  plants. 

Under  the  QMSRP,  producers  were 
eligible  for  the  equivalent  of  35  percent 
of  the  cost  of  eligible  capital  assets,  up 
to  a  maximum  of  Can$200.000  per 
business. 


According  to  the  response,  no  grants 
were  provided  under  this  program 
during  the  review  period,  therefore,  we 
preliminarily  determine  this  program  to 
be  not  used. 

rv.  Programs  for  Which  More 
Information  is  Needed 

/  Alberta  Deportment  of  Economic 
Development  and  Trade  Act 

Loans,  loan  guarantees  and  grants 
were  made  to  pork  packers  in  Alberta 
under  the  Alberta  I)epartment  of 
Economic  Development  and  Trade  Act 
We  are  seeking  additional  information 
to  determine  whether  eligibility  for 
assistance  under  this  program  is  limited 
by  law  or  in  practice  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

2.  Special  Canada  Grains  Program 

The  Special  Canada  Grains  Program 
1987  Extension  (SCGP  1987)  provides 
grants  to  grain,  oilseed,  special  crop  and 
honey  producers,  who  have  experienced 
dramatic  drops  in  income  due  to 
international  agricultural  policies.  To  be 
eligible  for  assistance,  producers  must 
have  seeded  acreage  in  Canada  of 
eligible  crops  harvested  in  1987  or  have 
seeded  acreage  which  was  cut  for  silage, 
greenfeed.  ploughed  down,  or  left  for 
summerfallow,  due  to  a  natural  disaster. 
Eligible  crops  include  wheat  oats, 
barley,  mixed  grains,  rye,  com,  and  high 
moisture  grains  which  are  intended  to 
be  harvested  as  grains  or  fed  to 
livestock. 

Payments  are  based  on  producers' 
seeded  acreage  of  eligible  crops 
harvested  or  intended  for  harvest  in 
1987.  weighted  by  representative  yields 
and  an  assistance  rate.  Representative 
yields  were  averaged  from  the  best 
three  years  between  1981  and  1986  to 
minimize  the  influence  of  abnormal  cnip 
loss  situations.  Assistance  rates  for 
grains,  oilseeds  and  special  crops  are 
calculated  based  on  the  decrease  in  1%7 
market  prices  compared  with  1985  prices 
for  the  eligible  crops.  Payments  are 
made  yearly,  with  a  Can$25.000 
maximum  per  producer  per  year. 

We  are  seeking  more  information  to 
determine  whether  this  program  confers 
countervailable  benefits  on  the 
production  of  hogs. 

Verification 

in  accordance  with  section  776(b)  of 

the  Act  we  will  venfy  the  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 


of  all  entries  of  fresh,  chilled,  and  frozen 
pork  product*  from  Canada  which  are 
'  nicred.  or  wiindrawn  from  warehouse. 
for  consumption,  on  or  after  the  dale  of 
publication  of  this  notice  in  the  fetdfih', 
Reg^er  and  to  require  a  cash  deposit  or 
bond  for  all  entries  of  this  merchandise 
equal  to  Can$0.077/kg.  (Can$a035/lb.). 
This  suspension  will  remain  in  effect 
until  further  notice. 

rrC  Notification 

I:  .icixjrciance  with  section  703(f)  of 
ihe  Act.  we  wiU  notify  thelTC  of  our 
deltrminaiion.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
pnvileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  pnvileged  and  business 
prupnetary  information  in  oar  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  %vilhou(  the  written 
consent  of  the  Assistant  Secretary  for 
import  Administration. 

If  our  final  determination  is 
arfinnative,  the  ITC  trill  make  its  final 
dctenTiinalum  4,5  dwyfi  Mffer  the 
Departmen;  :T.,:ii.('S  it*  f.c.ii 
determination. 

Public  Comment 

In  accordance  with  section  35538  of 
the  Department's  regulations  published 
m  the  Federal  Re^ster  on  December  27. 
19B8  153  I-'R  52306)  [Ui  be  codified  at  19 
era  section  355.38).  we  will  hold  a 
public  hearing,  if  requested,  on  June  28, 
1989.  at  lO.UO  a.m.  in  room  1412.  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination.  Interested  parties  who 
wish  to  request  or  to  participate  in  the 
hearing  must  submit  a  request  within  10 
davB  of  the  publication  of  this  notice  io 
the  Federal  Regi&ter  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Sti^t  and  Constitution 
Avenue.  fsTW..  Washington.  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  arguments  to  be  raised  at  the 
hearing.  In  addition,  ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  non-proprietary  version  of 
case  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  June 
21. 1989.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  June 
26, 1989.  An  interested  party  may  make 
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ht'anng  only  on  arguments  includt'd  in 
that  party's  case  brief,  and  may  make  a 
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has  now  completed  that  administrative 
review  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Acfl. 


Comment  3:  The  respondents  contend 
that,  with  respect  to  the  LIS.  the 
Department  inadvertently  calculated  a 
benefit  based  on  the  total  loans 
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Regulations  published  in  the  Federal 
Register  on  December  27. 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
Date:  April  24. 1989. 


binationa!  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  will  be 
established  to  act  in  place  of  national 
courts  to  expeditiously  review  the  fmal 


action:  Notice  of  request  for  panel 
review  of  final  results  of  an 
Administrative  Review  of  an 
antidumping  duty  order  made  by 


I . 
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an  affirmative  presentation  at  t.he  public 
ht^aring  only  on  arguments  included  in 
that  party's  case  brief,  and  may  make  a 
rebuttal  presentation  only  on  arguments 
included  in  that  party  s  rebuttal  brief. 
Written  argument  sho'iid  be  subm/.'ted 
in  accordance  with  §  353  38  of  the 
Commerce  Department  s  resulations 
published  m  'he  Federal  Register  on 
December  27.  1988  !33  FR  52306)  (to  be 
codified  at  19  CFR  secticn  353,38),  and 
w  ill  be  consi  jered  if  received  within  the 
time  limits  specified  in  this  notice. 
This  determination  is  published 
pursuant  to  section  703(0  of  'he  Act  (19 
use.  1671b(n)- 
M  ly  1  1989 

Timothy  N.  B<9rgan. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  89-10893  Filed  &-&-e9;  8:45  am] 

BILLIMO  coot  J5'0-OS-M 


IC-6U-5031  I 

Lamb  Meat  From  New  Zealand;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Internd'ional  Trade 
.\dministration/ Import  .\dministration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  AJmmistrauve 
Review, 

summary:  On  January  13.  1989,  the 
Departm.ent  of  Commerce  published  the 
preliminary  results  of  it,i  administrative 
review  of  the  counters  iiling  duty  order 
on  lamb  meat  from  New  Zealand.  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant 
during  the  period  Apr;!  1.  1986  through 
March  31,  1987  to  be  NZS0.2l/lb,  for  all 
f'rms. 
EFFECTIVE  DATE:  MAY  S,  1889. 

FOB  FURTMER  INFORMATION  CONTACT: 

Pali!  .VlcGarr  or  Bernard  Carreau,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3337. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  [.muary  13.  1989.  the  Department 
of  Commerce  ("th"  Department") 
published  in  the  Federal  Register  (54  FR 
1  }02)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  lamb  meat 
from  New  Zealand  (30  FR  37708; 
September  17, 1985).  The  Department 


has  now  completed  that  administrative 
review  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  lamb  meat  from  New 
Zealand.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
number  106.3000  of  the  Tariff  Schedules 
of  the  United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  item  numbers  0204.10.0000. 
0204.22.2000.  0204.23.2000,  02O4  30,0000, 
0204.42.2000  and  0204.43.2000  of  the 
Harmonized  Tariff  Schedule. 

The  review  covers  the  period  April  1, 
1986  through  March  31. 1987  and  eight 
programs:  (1)  Export  Market 
Development  Taxation  Incentive 
("EMDTl '):  (2)  Export  Performance 
Taxation  Incentive  ("EPTI");  (3) 
Livestock  Incentive  Scheme  ("LIS");  (4) 
Meat  Producers  Board  Price  Support 
Scheme  ("MPBPS");  (5)  Supplementary 
Minimum  Prices/Lump  Sum  Se.heme;  (6) 
Export  Programme  Suspensory  Loan 
Scheme;  (7)  Export  Suspensory  Loan 
Scheme;  and  (8)  Regional  Development 
Suspensory  Loan  Scheme. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  New  Zealand  Meat 
Producers  Board  and  lamb  meat 
exporters. 

Comment  1:  The  respondents  contend 
that  the  Department,  when  converting 
the  volume  figures  in  the  response  from 
tons  to  pounds,  incorrectly  used  the 
conversion  factor  for  short  tons  rather 
than  metric  tons.  Consequently,  dividing 
the  EMDTl,  the  EPTI  and  the  MPBPS 
benefits  by  the  corrected  volume  figures 
in  pounds  reduces  the  bounty  or  grant 
from  these  programs. 

Department's  Position:  We  agree.  We 
have  recalculated  the  volume  figures  in 
pounds  using  a  metric  ton  conversion 
factor.  Using  these  corrected  volume 
figures,  the  EMDTl  benefit  is  NZ$0.l4/lb. 
for  all  firms,  the  EPTI  benefit  is 
NZ$0.03/lb.  for  all  firms,  and  the  MPBPS 
benefit  is  NZS0.03/lb.  for  ail  firms  (see 
also  Comment  2). 

Comment  2:  The  respondents  maintain 
that,  in  calculating  the  benefit  under  the 
MPBPS,  the  Department  inadvertently 
used  the  total  amount  of  the  benefit 
provided  for  lamb  meat  exports  to  all 
countries  rather  than  only  that  portion 
of  the  total  benefit  attributable  to  lamb 
meat  exports  to  the  United  States. 

Department's  Position:  We  agree  and 
have  corrected  our  MPBPS  calculations 
accordingly  (see  Comment  1). 


Comment  3:  The  respondents  contend 
that,  with  respect  to  the  LIS.  the 
Department  inadvertently  calculated  a 
benefit  based  on  the  total  loans 
outstanding  to  all  livestock  producers 
rather  than  on  the  portion  of  those  loans 
attributable  to  sheep  production. 

Dtpartment's  Position:  We  agree  and 
have  corrected  our  calculations 
accordingly.  Therefore,  the  benefit  under 
the  LIS  is  NZS0.005/lb.  for  all 
companies. 

Comment  4:  The  respondents  argue 
that,  for  the  E.MDTI  program,  the 
Department  should  calculate  the  cash 
deposit  of  estimated  countervailing 
duties  based  on  the  tax  credit  rate 
available  for  the  fiscal  year  ending 
March  31,  1989. 

Department's  Position:  We  disagree. 
At  the  time  our  notice  of  preliminary 
results  was  published,  the  fiscal  year 
ending  March  31, 1989  was  not 
completed,  and  the  change  in  the  EMDTl 
program  was  not  yet  in  effect.  It  is  our 
policy  to  take  into  consideration  only 
those  program-wide  changes  that  occur 
prior  to  our  notice  of  preliminary  results. 
Therefore,  we  have  calculated  the  cash 
deposit  of  estim.ated  countervailing 
duties  based  on  the  tax  credit  rate  in 
effect  for  the  fiscal  year  ending  March 
31,  1988. 

Final  Results  of  Review 

After  considering  all  the  comments 
received,  we  determine  the  total  bounty 
or  grant  during  the  period  April  1,  1986 
through  March  31,  1987  to  be  NZ$0.21  / 
lb.  for  all  firms. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  NZS0.2;  'lb.  on 
all  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  April  1.  1986 
and  exported  on  or  before  March  31. 
1987. 

Because  of  the  termination  of  the  EPTI 
and  the  MPBPS  programs  and  changes 
to  the  EMDTl  program,  the  Department 
will  instruct  the  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  0.67  percent  of 
the  f.o.b.  invoice  price  for  Weddel 
Crown  and  6,07  percent  of  the  f,o,b, 
invoice  price  for  all  other  firm.s  on  ail 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S  C.  1675(a)(1)) 
and  §  355.22  of  the  Commerce 


Regulations  published  in  the  Federal 
Register  on  December  27, 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
Date:  April  24.  1989. 

Michael  |.  Coursey 

Acting  Assistant  Secretary,  for  Import 

Administration 

(FR  Doc.  89-10894  Filed  5-5-69;  8:45  am) 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review  Respecting  Polyphase 
Induction  Motors 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Request  for  Panel 
Review  of  Final  Determination  of 
Dumping  and  Subsidizing  Respecting 
Polyphase  Induction  Motors  of  an 
Output  Exceeding  200  Horsepower  or 
150  Kilowatts  made  by  the  Canadian 
Deputy  Minister  of  National  Revenue  for 
Customs  and  Excise  which  was  filed  by 
Toshiba  International  Corporation  with 
the  Canadian  Section  of  the  Binational 
Secretariat  on  May  1, 1989. 

SUMMARY:  On  May  1, 1989,  Toshiba 
International  Corporation  (Houston, 
Texas)  filed  a  Request  for  Panel  Review 
with  the  Canadian  Section  of  the 
Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States-Canada 
Free-Trade  Agreement.  Panel  review 
was  requested  of  the  final  determination 
of  dumping  and  subsidizing  respecting 
polyphase  induction  motors  of  an  output 
exceeding  200  horsepower  or  150 
kilowatts.  Revenue  Canada  File  Number 
4246-67  (DPC).  issued  by  the  Canadian 
Deputy  Minister  of  National  Revenue  for 
Customs  and  Excise  and  published  in 
the  "Canada  Gazette"  Part  I,  No,  14,  vol. 
123,  p.  1745,  on  April  8, 1989.  The 
Binational  Secretariat  has  assigned 
Case  Number  CDA-89-1904-01  to  this 
Request  for  Panel  Review. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  Acting  U.S.  Secretary, 
Binational  Secretariat.  Suite  4012, 14th 
and  Constitution  Avenue,  Washington. 
DC  20230.  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  U.S.-Canada  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  for  replacing  domestic 
judicial  review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 


binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  will  be 
established  to  act  in  place  of  national 
courts  to  expeditiously  review  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989.  the  Government  of  the  United 
States  and  Government  of  Canada 
established  "Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews" 
("Rules  )  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988,  (53  FR  53212).  The  panel  review  in 
this  matter  will  be  conducted  in 
accordance  with  these  Rules. 

Rule  35(2)  requires  the  Secretary  to 
publish  Notice  of  the  receipt  of  a 
Request  for  Panel  Review  stating  that  a 
Request  for  Panel  Review  was  filed  with 
the  United  States  Section  of  the 
Binational  Secretariat  on  April  26. 1989. 
pursuant  to  Article  1904  of  the 
Agreement. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in  whole  or 
in  part  by  filing  a  Complaint  in  accordance 
with  Rule  39  within  30  days  after  the  fihng  of 
the  first  Request  for  Panel  Review  (the 
deadline  for  filing  a  Complaint  is  May  31. 


(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance  in 
accordance  with  Rule  40  within  45  days  after 
the  filing  of  the  first  Request  for  Panel 
Review  (the  deadline  for  filing  a  Notice  of 
Appearance  is  June  15, 1989):  and 

(c)  The  panel  review  shall  be  limited  to  the 
allegations  of  error  of  fact  or  law,  including 
the  jurisdiction  of  the  investigating  authority. 
that  are  set  out  in  the  Complaints  filed  in  the 
panel  review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Date:  May  3. 1989. 
James  R.  Holbein, 

Acting  U.S.  Secretary,  FTA  Binational 
Secretariat. 

[FR  Doc  89-10945  Filed  5-5-89;  8:45  am] 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administration, 
Commerce. 


ACTION:  Notice  of  request  for  panel 
rt  view  of  final  results  of  an 
Administrative  Review  of  an 
antidumping  duty  order  made  by 
International  Trade  Administration. 
Import  Administration,  respecting 
certain  dried  heavy  salted  codfish  from 
Canada  filed  by  the  Canadian  Saltfish 
Corporation  with  the  United  Stales 
Section  of  the  Binational  Secretariat  on 
April  26. 1989. 

SUMMABy:  On  April  26, 1989,  Canadian 
S..  I -orporation  filed  a  Request  for 

Panel  Review  with  the  United  States 
Section  of  the  Binational  Secretariat 
pursuant  to  Article  1904  of  the  United 
States-Canada  Free-Trade  Agreement. 
Panai  review  was  requested  of  the  Final 
Results  of  an  Administrative  Review  of 
an  Antidumping  Duty  Order,  respecting 
Certain  Dried  Heavy  Salted  Codfish 
from  Canada.  Import  Administration 
File  Number  A-122-057,  issued  by 
International  Trade  Administration. 
Import  Administration,  and  published  in 
54  FR  61  on  March  31. 1989.  The 
Binational  Secretariat  has  assigned 
Case  Number  USA  89-1904-04  to  this 
Request  for  Panel  Review. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  R.  Holbein.  Acting  U.S.  Secretary, 
Binational  Secretariat.  Suite  4012. 14fh 
and  Constitution  Avenue,  Washington. 
DC  20230,  (202)  377-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 

19  of  the  U.S.-Canada  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  for  replacing  domestic 
judicial  review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  will  be 
established  to  act  in  place  of  national 
courts  to  expeditiously  review  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989,  the  Government  of  the  United 
States  and  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988.  (53  FR  53212).  The  panel  review  in 
this  matter  will  be  conducted  in 
accordance  with  these  Rules. 

Rule  35(2)  requires  the  Secretary  to 
publish  Notice  of  the  receipt  of  a 
Request  for  Panel  Reviw  stating  that  a 
Request  for  Panel  Review  was  filed  with 
the  United  States  Section  of  the 
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Binational  Secretariat  on  April  26.  1989 
pursuant  to  Article  1904  of  the 
.■\«reemen! 

R'lle  .l')(Ti>  '  of  'he  Ri;li's  provides 


for  Self  Propelled  Bi'ur^.mous  Paving 
Equipment  from  Canada,  Import 
Administration  File  Number  A-122-057. 
made  by  the  International  Trade 


(i)  a  Party  or  Inleresled  person  may 
challenge  the  final  determination  in  whole  or 
in  part  by  filing  a  Complaint  in  accordance 
wilh  Rule  39  within  JO  days  after  the  filing  of 
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SUPPLEMENTARY  INFORMATION:  See 
Federal  Register,  Volume  54,  No.  40, 
Thursday,  March  2, 1989,  Page  88.56, 
Kenneth  |.  ZoU, 


ACTION:  .Notice  of  information  collection. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 


Management  and  Budget.  Room  3228. 
NEOB,  Washington,  DC  20502.  (202)  395- 
7340.  Copies  of  the  submission  are 
available  from  Joseph  G  Salazar, 
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Binational  Strretaridt  on  April  2H  l9H'r) 
pursuant  to  Arlirle  1904  of  the 
.-\«r»M'mer!! 

Rile  .3.'>(1'('-'  of  'he  Ruifs  p'i)vii!>'S 
Ihjl: 

(a)  a  Pdrty  or  interested  person  may 
challfTK"  the  Hn,)!  dr'fmination  in  whole  or 
ir  pari  Sv  f'.ling  a  Cumpl  nnl  :n  accordance 
A)  n  Rule  J9  *\  ;h;n  W)  lrtv«  jfter  the  filing  of 

rie  first  Roquesi  for  Pirei  Review  (the 
deailJine  for  filing  a  Compiaint  is  May  26 
1989); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 

(;  >n-n!.iin'  rr.w  p/irticipate  in  the  panel 
r.v  ^^w  by  l■'•'^ii  a  N'utire  of  Appearance  in 
.i  ,,  -'-Jdnce  wi'h  Rule  *)  within  45  days  after 
'T-  fil;n«  of  the  first  Reijuest  for  Panel 
P-",  ,ew  ;ihe  iHaciine  for  HUng  a  Notice  of 
Appeariince  19  \ur.e  Z2.  1989):  and 

1  ;  th.f  p-in*-!  rvvievk  shall  be  liniited  to  the 
,i,i-?gaMi)iis  0'  -TTMr  uf  fjLt  or  law.  including 
;he  !'jrisdi(.tion  of  the  investigating  authority, 
!-,i;  I-'-  net  out  in  the  Complaints  filed  in  the 
p,i-ii''  review  iind  the  prccedurMl  and 
iiji'^'  •:     '.  !■  ijfffnses  raised  in  the  panel 
rt'V'i'A 

Udle.  Md>  2   \^m. 
lanie?  R  Holbein. 

Acting  US.  Secrelar;.  HA  Hinational 

Sficiflanat. 
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United  States-Canada  Free-Trade 
Agreement  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

agency:  United  States-Canadd  F;ee- 
Trade  Ai^re«tm«nt,  Binational 
St?cretanat,  United  St.itcs  SoL'.un 
international  T;ade  A.;lri.:r.i'r  it:  m. 
Cumniercii. 

ACTION:  Notice  of  request  for  panel 
review  of  final  results  of  antidumping 
dj'y  adiniiiiitrative  review  made  by 
l:--'erna'iOnai  'irade  ."XdiTiinis'ru'i  in 
lir.por!  Administration,  respei.tinx 
replact-ment  parts  for  seif-propeiled 
bituminous  pavin«  equipment  from 
Canada  filed  by  Allatt  Paving 
Equipment  Division  of  In,*jpr8uli-Rand 
Canada  Inc.  {former!}  Fortress  Allatt, 
Ltd.]  with  the  United  States  Section  of 
the  Binational  Secretariat  on  Apn!  26. 
1989. 


summary:  On  April  26, 1989,  Allatt 
Paving  Equipment  Division  of  Ingersoll- 
Rand  Canada  Inc.  'formerly  Fortress 
A:Ia't.  Ltd)  filed  a  Request  for  Panel 
R.-v  I'iw  With  the  United  Sta'es  Se^,tion 
;  f  :re  B;r.a'ional  Secretariat  pursuant  to 
.■\rt;i:le  1904  of  the  United  States-Canada 
Free-Trade  ,'\>^reement.  Panel  review 
was  requested  of  the  Final  Results  of  an 
Antidumpirs  Duty  Administrative 
RfviC'.v,  respecting  Replacement  Par's 


for  Self  f*ropelled  Bituminous  Paving 
Equipment  from  Canada.  Import 
Administration  File  Number  A-iaS-flS?, 
made  by  the  International  Trade 
Administration.  Import  Administration. 
and  published  in  54  VR  12467  on  March 
27, 1989.  The  Binational  Secretariat  has 
assigned  Case  Number  USA  89-1904-03 
to  this  Request  for  Panel  Review. 

In  addition,  a  Request  for  )oint  Panel 
Review  was  filed  by  Allatt  Paving 
Equipment  Division  of  IngersoU-Rand 
Canada  Inc.  (formerly  Fortress  Allatt. 
Ltd.)  requesting  joint  panel  review  of 
two  final  determinations  respecting 
Replacement  Parts  for  Self-Propelled 
Bituminous  Paving  Equipment  from 
Canada,  i.e.,  the  ongoing  panel  review  of 
a  Scope  Determination  made  by  the 
International  Trade  Administration, 
import  Administration  on  January  23. 
1989.  Secretariat  Case  Number  USA  S'V 
vy04-A)2.  and  the  Request  for  Panel 
Review  described  in  this  Notice. 
Secretariat  Case  Number  USA  89-l9(H- 
03 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  Acting  U.S.  Secretary. 
Binational  Secretariat,  Suite  4012, 14th 
and  Constitution  Avenue,  Washington, 
DC  2('230.  [202]  3"7-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 

19  of  the  US. -Canada  Free-Trade 
Agreement  (".^Kreement")  establishes  a 
mechanism  fur  replacing  domestic 
judicial  review  iif  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Re(juesl  for 
Panel  Review  is  filed,  a  panel  will  be 
established  to  act  in  place  of  national 
courts  to  expeditiously  review  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination 

Under  Article  19<:4  of  the  .■\>j:"^rr.ent. 
which  came  into  force  un  J,i;i,  ir>  1. 
1989,  the  Government  of  the  United 
States  and  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules")  These  Rules  were  published 
in  the  Federal  Resister  on  December  30, 
1983.  (53  FR  53212J.  The  panel  review  in 
this  matter  will  be  conducted  in 
accordance  with  these  Rules. 

Rule  35(2)  requires  the  Secretary  to 
publish  Notice  of  the  receipt  of  a 
Request  for  Panel  Review  stating  that  a 
Request  for  Panel  Review  was  filed  with 
the  United  States  Section  of  the 
Binational  Secretariat  on  April  26, 198'J, 
pursuant  to  Article  1904  of  the 
Agreement. 

Rule  35(1  )(c]  of  the  Rules  provides  that: 


(,i)  a  Party  or  interested  person  may 
challenge  the  final  determination  in  whole  or 
in  part  by  filinR  a  Cumplaml  in  accordance 
W!lh  Rule  39  within  JO  days  after  the  filing  of 
thi-  fir-il  Reijijest  for  Panel  Review  (the 
deadline  I'cr  fihriij  a  Complaint  is  May  26. 
19891 

(h)  a  Pany,  mvesIiKating  authority  or 
in'.erested  person  that  does  not  file  a 
Compliant  may  p.irticipate  in  the  panel 
review  by  filing  a  Notice  of  Appearance  in 
ai '  ordan-.e  with  Ri,Ie  40  wi'hin  45  days  after 
the  films  of  the  fust  Request  for  Panel 
Ri^view  (the  deadline  for  niiiis  a  Notice  of 
Appearance  is  June  12.  Vts^].  and 

((  1  the  panel  review  shall  he  limited  to  the 
alletiaiitins  of  error  of  fact  or  law.  incliiOing 
'he  lunsdiction  of  ihe  investigating  authority, 
ih.it  are  set  out  in  the  Complainis  filed  m  the 
panel  review  and  the  procedural  and 
substantive  defenses  ra'sed  in  the  panel 
review. 

Udterii  M,i>  2.  1989. 
James  R.  tlolbein, 

Acting  U.S.  Secretary.  FFA  Binational 
Secirtannt. 
[PR  Doc  89-10943  Filed  5-5-89;  8:45  am| 

BILLING  COOC  3510-OA-M 


COMMISSION  ON  RAILROAD 
RETIREMENT  REFORM 


Meeting 
action:  Meeting. 


SUMMARY:  The  Commission  on  Railroad 
Retirement  Reform  ("the  Commission") 
will  hold  its  fourth  meeting  on  Tuesday. 
May  23, 1989.  The  Commission  was 
established  by  section  2101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Pub.L.  100-203.  enacted  December 

22,  1987. 

Date,  Time,  and  Place:  Tuesday,  May 

23,  1989,  9:00  a.m.^  p.m..  Railway 
Labor  Executives  Association,  8th  Floor, 
4fX)  First  Street,  NW.,  Washington.  DC. 

Status:  Open  meeting  except  for  initial 
30  minutes  which  will  be  closed  to 
discuss  matters  exempted  from  public 
disclosure  pursuant  to  subseciton  (cj  of 
section  552b  of  title  5,  United  States 
Coiie. 

A;f;e.nda:  The  open  meeting  wrill  be 
devoted  to  general  discussion  of  the 
following  areas:  long-term  trends  in 
railroad  employment:  relative  cost  of 
pensions  for  non-railroad  employers  vs 
Railroad  Retirement  costs;  and  possible 
ways  of  financing  the  Railroad 
Retiremtnt  system  other  than  payroll 
taxes. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Maureen  Kiser,  202-254-3223. 
Commission  on  Railroad  Retirement 
Reform,  1111  18th  Street  NW.. 
Washington,  DC  20036. 


SUPPLEMENTARY  INFORMATION:  See 
Federal  Register,  Volume  54,  No.  40. 
Thursday,  March  2,  1989.  Page  88.Sft. 
Kenneth  |.  Zoll, 

E'.t'cutne  Director. 

[PR  Doc.  89-11079  Filed  5-5-89;  8:45  am] 

BIUJNG  CO06  6S20-63-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission 


ACTION:  Notice  of  information  collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  303&-0012, 
Futures  Volume  Open  Interest.  Prices, 
Deliveries  and  Exi  hanges  of  Futures  for 
Physicals,  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
The  information  collected  pursuant  to 
tfiis  rule  is  in  the  public  interest  and  is 
necessary  for  market  surveillance. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Gary  Waxman.  Office  of 


Management  and  Budget.  Room  3ZZ8, 
NEOB.  Washington,  DC  20502.  (202)  395- 
7340.  Copies  of  the  submission  are 
available  from  Joseph  G,  Salazar. 
Agency  Clearance  Officer.  (202)  254- 
9735. 

Title:  Futures  Volume.  Open  Interest. 
Prices,  Deliveries  and  Exchanges  of 
Futures  for  Physicals 

Control  Number.  3038-0012 

Action:  Extension 

Respondents:  Commodity  Exchanges 

Estimated  Annual  Burden:  1320  total 
hours 


Respondents 

Regula- 
tion (17 

CFR) 

Estimated 
No.  o« 

Respond- 
ents 

Annual 

Re- 
sponses 

Est 

Hours 

Per 

Re- 
sponse 

ConwrKxiity  Exctianges _.  _    „ 

16.01 

12 

2640 

1/2 

Issued  in  Washington.  DC  on  M.'v  1   19H9 
jean  A.  Webb, 

Secretary  of  the  Commission. 
[TR  Doc  89-10915  Filed  5-5-89;  8:45am| 
BIU.INQ  C00£  6351-01-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 

Commission  . 

ACTION:  Notice  of  Information 

Collection. 


summary:  The  Commodity  Futures 
1  radmg  Commission  has  submitted 
information  collection  3038-0003. 
Regulations  Permitting  the  Grant,  Offer 
and  Sale  of  Dealer  Options,  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  information  collected 
pursuant  to  this  rule  is  intended  to 
protect  the  public  that  trades  in  dealer 
options  by  assuring  them  of  the 
adequate  disclosure  of  the  costs  and 
risks  of  trading  dealer  options. 
ADDRESS:  Persons  wishing  to  comment 
or.  this  information  collection  should 


contact  Gary  Waxman,  Office  of 
Management  and  Budget.  Room  3228, 
NTOB,  Washington.  DC.  20502.  (202) 
395-7340.  Copies  of  the  submission  are 
available  from  Joseph  G.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 

Title:  Regulations  Permitting  the 
Grant,  Offer  and  Sale  of  Dealer  Options, 

Control  Number  3038-0003. 

Action:  Extension. 

Respondents:  Businesses,  excluding 
small  businesses. 

Estimated  Annual  Burden:  One  total 
hour. 


Respondents 

Regula- 
tion (17 

CFR) 

Esbmaled 
No 

Respond- 
ents 

Annual 

Re- 
sponses 

Est 
Avg 

HOOfS 

Per 
Re- 
sponse 

Businesses _    ™    J    Part  32 

1 

1 

1 

Issued  in  Washington,  DC  on  May  t,  1989. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

\VK  Doc  89-10916  Filed  5-5-89;  8:45  am) 

BILUMG  CO0£  63S1-0I-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  information  collection. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0026,  Gross 
Margining  of  Omnibus  Accounts,  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  A  carrying  futures 
commission  merchant  ("FCM")  is 
required  to  maintain  a  written 
representation  from  the  originating  FCM 
if  it  allows  a  person  trading  through  an 


omnibus  account  to  margin  positions  in 
the  account  at  a  lower  than  normal  level 
because  a  spread  or  hedge  position  is 
involved. 

ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Gary  Waxman.  Office  of 
Management  and  Budget,  Room  3228, 
NEOB,  Washington.  DC  20502.  (202)  395- 
7340.  Copies  of  the  submission  are 
available  from  Joseph  G.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 


19594 


Federal  Register  /  Vo!.  54,  .No    87  /  Monday,  May  8,  1989  /  Notices 


Title:  Cross  Margining  of  Onirnbus 
Accounts. 

G\"  '^-t'/'  .V:j.7!.V,-  3038-0026  | 


Action:  Extension 

Respondents:  Businesses  (excluding 
small  businesses). 


Es':'ma;-^d  Annual  Burf'en:  500  hou.-s 
Estfmu.'ed  Number  of  P.esponder.ts: 

400. 


Federal  Register  /  Vol.  54.  No.  67  /  Monday,  Ma>  H    l'J89  /  .Nulicts 


y.i'-j  I 


or  registrant  who  appears  to  be  subject 
to  a  statutory  disqualification,  and  NFA 
shall  not  take  any  final  action  with 


delcrniined,  in  accordance  with  its 
authority  under  Section  19  of  the  Act,  to 
authorize  NFA  to  maintain  and  serve  as 
liffii.i.il  (iii.-,!o(iian  of  a  ^vsieTi  (>f  the 


noted,  however,  most  AJ*8  of  LTMs  are 
also  APs  of  affihated  futures 
commission  merchants  a~.d  thus  have 

hppn  aiihiprt  tn  VF.'V'a  ^prioa  1  toclina 


19594 


Federal  Register  /  Vol.  54,  No    87  /  Monday.  May  8,  1989  /  Notices 


Federal  Register  /  Vol,  54.  No.  87  /  Monday,  May  h,  1989  /  Notices 


'J.iiij 


Title:  Cross  Margining  of  Onnubus 
Accounts. 
Control  Number  3038-0026 


Action:  Extension 

Respondents:  Businesses  [excluding 
small  businesses). 


Es'imct'^d  Annual  Bur'lpn:  500  hoj.'s. 
Estimated  Number  of  Respandertx: 

400. 


n«apondefits 


Regulation 
(iTcfR) 


158*) 
158(b) 


Estimated 

No. 

respondents 


100 
300 


Annual 
fesponses 


5.000 
300 


Estimated 
Average 
tKxirs  per 
response 


04 
1 


Issuf  1  in  VVdshington,  DC  on  May  1, 1989 
lean  \.  Wehh, 

SV'(  rt','(."}'  0'  '.re Commission. 
|FK  Do.-.  89-10917  Filed  5-5-69;  8  45  am] 

Bil^INO  COOC  (J»1-01-«I 


Performance  of  Functions  Related  to 
Leverage  Transactions  by  National 
Futures  Association 

agency:  Comrridity  Futures  Trading 
Commiision. 

ACnow:  Notu  e  and  O'-der  authorizing 
the  .Ndt^ona!  Futures  Association  to 
proi  ess  and,  where  appropriate,  grant 
applications  for  res^istratjon  filed  by, 
and  to  be  official  custodian  of  certain 
registration  records  of,  leverag*? 
transaction  merchants  and  their 
associated  persons. 

SUMMARY:  The  Commission  is 
authorizing  the  National  Futures 
Association  ("NFA")  to  process  and. 
where  appropriate,  grant  applica"ons 
for  registration  in  the  categones  of 
leverage  transaction  merchant  (  LTXl'  ) 
and  associated  person  {"AP")  of  an 
LTM,  and  to  assume  and  ma.ntain,  on 
behalf  of  the  Com.missiun.  a  system  of 
records  regarding  applu  ants  and 
registrants  m  those  Cd'egories  and  to 
serve  as  the  official  custodian  of  those 
Commission  records. 
EFFECTIVE  DATE:  May  15   1989. 
FOn  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Shiner,  Assistant  Director, 
Division  of  Trading  and  Markets. 
Commoday  Futures  Trading 
Ccmmi.ss:cn,  2033  K  Street,  NW.. 
Washington,  DC  20581.  Telephone  (202) 
:.>M5112 

SUPPLEMENTARY  INFORMATION:  The 

Ccr^rnissinn  has  issued  the  following 
Order 

UNITED  STATES  OF  AMERIC  \ 

Before  the  Commodity  Futures  Trading 
Commission  Order  Authorizing  the 
Performance  of  Functions  Related  lo 
Leverage  Tran.sactions 

I  Authority  and  Background 

Following  discussions  between 
Commission  staff  members  and  NFA 


staff  members,  the  Commission's 
Division  of  Trading  and  Markets,  by 
letter  dated  January  10. 1989,  requested 
that  NFA  consider  at  its  next  board 
meeting  and  approve  the  assumption  of 
the  function  of  processing  and  granting, 
where  appropriate,  applications  for 
registration  in  the  categories  of  LTM  and 
AP  of  an  LTM,  Section  19(c)(2)  of  the 
Commodity  Exchange  Act  ("Act"') 
provides  that  the  Commission  may 
authorize  or  require,  notwithstanding 
any  other  provision  of  law,  a  registered 
futures  association  to  perform  such 
responsibilities  in  connection  with 
leverage  transactions  as  the 
Commission  may  specify.' 

NFA's  Board  of  Directors  voted  at  its 
meeting  on  Febnjary  28,  1989  to 
authorize  NFA  to  perform  for  the 
Commission  the  function  of  processing 
and  granting.  w.here  appropriate, 
applications  for  reeistration  in  the 
categories  of  LTM  and  AP  of  an  LTM." 
Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA. 
effective  Mriy  15.  1989.  to  perfom  such 
registration  functions  m  ar.curd.mce 
with  the  stand, irds  established  by  the 
Act  and  the  regulations  promulgdted 
thereunder.'  The  Commission  is  aiso 
permitting  NFA  immediately  to  take 
physical  custody  of  the  Commission's 
hardcopy  (paper)  registration  files  on  all 
LTMs  and  APs  of  LTMs  with  active 
registration  status  under  the  Act  on  or 
after  April  13, 1984,  the  original  effective 
date  of  the  Commission's 
comprehensive  rules  relatmg  to  leverage 


■  Future*  Tradini;  Act  of  1966,  Pub.  L  No.  99-641, 
$108,  100  Stat.  3556  (1986).  See  also  Section  8a|10|  of 
the  Act,  7  U.S.C.  12d|10|  (1982). 

*  Lftter  dated  March  13. 1989  from  Daniel ).  Roth. 
NFA  General  Counsel,  ro  Artdrea  M.  Corcoran, 
Director,  Division  of  Trading  and  Markets,  CFTC 

'  The  Commission  has  previously  authorized  NFA 
to  perform  registration  functions  with  respect  to 
futures  commission  merchants,  introducing  brokers, 
cummodity  pool  operators,  commodity  trading 
advisors  and  associated  persons  of  such  entities,  as 
well  as  floor  brokers.  See  46  PR  15940  I  April  13. 
1983):  48  FR  35158  (August  3, 1983):  48  FR  51809 
(November  14, 1983);  49  FR  8226  (March  5.  1984);  49 
FR  39593  (October  9.  1984):  SO  FR  34885  (August  28. 
1985):  51  FR  25929  (July  17, 1986)  and  51  FR  34490 
(September  29, 1966).  NFA  s  regiGtration  a-jthonty 
with  respect  lo  APs  of  LTMs  shall  also  include 
granting  of  temporary  licenses,  where  appropriate. 


transactions,*  except  for  those  files 

pertaining  to  APs  of  LTMs  who  become 
inactive  prior  to  January  1.  3986,  which 
are  being  retired  to  the  Federal  Records 
Center.  This  will  facilitate  a  smooth  and 
orderly  transfer  of  LTM  and  AP  of  an 
LTM  r-'g!Stration  activities  from  the 
Commission  to  NFA.^ 

In  duthoiizmij  .\FA  to  undertake  these 
registration  and  records  custodian 
functions,  the  Commission  is  retaining 
for  the  time  being  certain  of  the 
responsibilities  pertaining  to  the 
registration  of  LTMs  and  APs  of  LTMs. 
Specifically,  the  Commission  has  not 
authorized  NFA  to  refuse  to  register,  to 
register  conditionally,  or  to  suspend, 
revoke  or  place  restnctions  upon  the 
registration  of  an  LTM  or  an  AP  of  an 
LI  M.  NF.A  also  is  not  authorized  to  hi  t 
upon  requests  for  exemption  or 
withdrawal  from  registration,  or  to 
render  "no-action"  opinions  with 
respect  to  applicable  LTM  or  AP  of  an 
LTM  registration  requirement.  The 
Commission  anticipates,  however,  th.il 
it  will  authonze  NFA  to  take  adverse 
actions  v.ith  respect  to  LTMs,  APs  of 
LTMs  and  applicants  for  registration  in 
either  category,  and  to  act  upon  requests 
for  withdiawa!  from  registration  by 
LTMs.  when  the  Commission  permits 
new  firms  to  enter  the  leverage 
business. 

In  the  absence  of  authority  to  institute 
such  adverse  actions  with  respect  to  an 
LTM  or  AP  of  an  LTM,  or  applicant  for 
registration  in  either  category.  NF.\ 
shall,  except  with  respect  to  such 
categories  of  statutory  disqualifications 
and  in  such  circumstances  as  may  be 
specified  to  NFA  b\  the  Commission  or 
a  ithorized  staff,  forward  lo  the 
Commission  the  entire  registration  file 
(or  such  portion  as  the  Commission  or 
its  staff  may  request)  on  any  applicant 


♦  49  FR  5498  (February  13. 1984). 

'  Until  the  Commisiiion  lifts  its  moratoria  un  (he 
entry  of  new  firms  into  the  leverage  business,  NFA 
will  essentially  be  dealing  only  with  APs  of  LTMs, 
which  currently  number  approximately  270,  most  of 
which  are  dually  registered  as  APs  of  futures 
commission  merchants  which  are  affiliated  rimis  of 
the  LTMs.  and  thus  information  about  such 
individuals  already  is  contained  in  NFA's 
registration  system. 


or  registrant  who  appears  to  be  subject 
to  a  statutory  disqualification,  and  NFA 
shall  not  take  any  final  action  with 
respect  to  such  applicant  or  registrant 
except  in  accordance  with  written 
instructions  from  the  Commission  cr 
authorized  staff. 

NFA  shall  make  all  reasonable  efforts 
to  determine  whether  an  applicant  is 
subject  to  a  statutory  disqualification 
arising  from  or  evidenced  by  a  pui>lic 
record  of  any  court  or  govemmen'dl 
agency.  In  those  cases  where  it  appears 
to  NF.A  that  further  investigation  may  be 
necessary  or  appropriate  to  determine 
whether  an  applicant  may  be  subject  to 
a  statutory  disquaiificatioa  NFA,  after 
having  conducted  any  such  investigation 
as  NF.A  may  deem  appropriate  for  NFA 
to  conduct,  shall  forward  the  entire 
registration  file  (or  such  portion  as  the 
Commission  or  its  staff  may  request)  to 
the  Commission  along  with  any 
information  related  thereto  which  NTA 
may  have.  NFA  shall  not  take  any  fi.nal 
action  with  respect  lo  such  applicant 
except  in  accordance  with  written 
instructions  from  the  Commission  or 
authorized  staff 

.Although  NTA  has  not  been 
authorized  to  take  any  of  the  listed 
adverse  actions  with  respect  to  a 
registration  or  an  application  for 
registration  in  the  categories  of  LTM  or 
AP  of  an  LTM.  NFA  may,  of  course, 
notify  an  applicant  or  registrant  of 
deficiencies  in  the  application  and 
maintain  that  application  as  pending 
until  the  applicant  corrects  the 
deficiencies  to  NFA's  satisfaction  NFA 
may  also,  aftei  re.isonable  notice  to  the 
applicant,  deem  an  application 
withdrawn  in  the  event  the  applicant 
does  not,  in  response  to  such  notice, 
either  correct  the  deficiencies  within  a 
reasonable  time  or  refuse  to  correct 
those  deficiencies  and  request  continued 
consideration  of  the  app!ii;.ition.  In  the 
latter  event,  NFA  shall  forward  the 
applicant's  file  to  the  Commission  for  its 
consideration  and  shall  lake  no  further 
action  with  respect  to  the  application 
except  in  accordance  w.th  written 
instructions  from  the  Commission  or 
authorized  staff 

The  Commission  has  hy  prior  Order. 
authorized  NF.X  to  maintain  various 
other  Commission  registration  records 
and  certified  NFA  as  the  official 
custodian  of  such  records  of  this 
agency,*  The  Commission  has  now 


deti  rniined.  m  etcord.mce  w;!h  its 
authority  under  Section  19  uf  the  Act,  to 
authorize  NFA  lo  mainldin  and  serve  as 
official  cuatodian  of  a  system  of  the 
Commissions  records  with  respect  to 
LTMs  anil  APs  of  LTMs  with  active 
rt'.iii:  trrttion  status  in  any  capacity  under 
the  ,'\'  »  'in  or  after  April  13, 1984,  except 
for  those  who  become  inactive  prior  to 
January  1.  1986.^  This  determination  is 
based  upon  NFA  s  representations 
regarding  the  implementation  of  rules 
and  procedures  for  maintaining  and 
saf^'guarding  all  such  records,  as  well  as 
the  need  to  facilitate  NFA's  assuming 
responsibility  for  the  processing  and 
related  functions  concerning 
applications  for  registration  of  LTMs 
and  APs  of  LTMs. 

In  ma;nta;ning  the  Commission's 
remstration  records  pursuant  to  this 
Order,  NFA  shali  be  subject  to  all  other 
requirements  and  obligations  imposed 
upon  it,  and  in  the  manner  prescribed, 
by  the  Comm.ssion  in  existing  or  future 
Orders  or  regulations.  In  this  regard. 
NFA  shall  also  implement  such 
additional  procedures  (or  modify 
existing  procedures)  as  necessary  and 
accppt.4bie  to  the  Commission  to  ensure 
the  security  and  integrity  of  the  LTM 
and  AP  of  an  WW  records  in  NFA's 
custody;  to  faciiitale  prompt  access  to 
those  records  by  the  Commission  and  its 
staff,  particularly  as  described  in  other 
Commission  Orders  or  rules;  to  facilitate 
disclosure  of  public  or  nonpublic 
information  m  those  records  when 
permitted  by  Commission  Orders  or 
rules  and  to  keep  logs  as  required  by  the 
Commission  concerning  disclosures  of 
nonpubUc  information:  and  otherwise  to 
safeguard  the  confidentiality  of  the 
records. 

The  Commission  wishes  to  note 
certain  other  items.  The  Commission  has 
amended  its  rules  to  delete  the  reference 
to  registration  fees  for  applicants  for 
registration  as  an  LTM  and  an  AP  of  an 
LTM,  as  indicated  in  a  separate  release 
published  elsewhere  in  this  issue.  NTA 
has  indicated  that  its  fees  in  this  area 
will  be  consi.stent  with  those  of  the 
Commission,  which  were  $275  for  an 
LTM  applicant  and  S35  for  an  AP  of  an 
LTM  applicant.  Second,  with  respect  to 
applications  pending  at  the  time  NFA  is 
authorized  to  assume  the  above- 
mentioned  registration  functions,  NFA 
will  assume  the  responsibility  to  process 
and  act  upon  such  applications  in 
accordance  with  this  Order.  Third,  the 
Commission  nas  previously  imposed  no 
testing  requirement  for  APs  of  LTMs.  As 


•  On/er  Authorizing  the  Performance  of 
RegistrxHion  Functions.  C>ctol)er  1. 1984  (49  FR 
39583, 39595-97  (October  9. 1984));  tee  also  50  FR 
34885  (August  2a,  1985);  51  FR  25929  (July  17. 1986). 


'  See  also  Nottce  of  Modified  Desrjiption  of 
^sterns  of  Records  issued  by  the  Commissioo 
concurrently  with  this  Order.  Thai  Notice  w 
published  elsewhere  in  this  issue. 


noted,  however,  most  APs  of  LTMs  are 
also  APs  of  affihated  futures 
commission  merchants  a~.d  thus  have 
been  subject  to  NFA's  Series  3  testing 
requirement.  Although  .NFA  would  not 
be  required  to  institute  a  testing 
requirement  for  APs  of  LTMs  prior  la  the 
expansion  of  the  number  of  LTMs,  NFA 
has  indicated  that  it  would  institute  a 
testing  requirement  for  APs  of  LTXIs 
that  is  comparable  to  that  for  APs  of 
futures  commission  merchants  following 
the  lifting  of  the  leverage  moratoria,* 
Further,  the  Commission  notes  that  NFA 
plans  to  submit  shortly  its  rule  proposals 
regarding  the  assumption  of  functions 
with  respect  to  leverage  transactions, 
including  registration  functions.  The 
Commission  believes,  however,  that 
NFA's  immediate  assumpbon  of  the 
registration  and  records  custodian 
functions  referred  to  herein  and  agreed 
to  by  NFA  is  both  reasonable  and 
feasible. 

//.  Conclusion  and  Order 

The  Commission  has  determined,  in 
accordance  with  the  provisions  of 
section  19  of  the  Act,  to  authorize  NFA, 
effective  May  15, 1989,  to  process  and, 
where  ai^>ropriate.  grant  applications 
for  registration  under  the  Act  as  an  LTM 
or  an  AP  of  an  LTM  in  accordance  with 
the  standards  established  by  the  Act 
and  the  regulations  promulgated 
thereunder  and  to  maintain  a  system  of 
records  in  connection  with  NFA's 
performance  of  these  registration 
functions.  These  Commission 
determinations  are  based  upon  the 
Congressional  intent  that  the 
Commission  be  allowed  lo  authorize 
NFA  to  perform  any  portion  of  the 
Commission's  responsibilities  with 
respect  lo  leverage  transactions  under 
the  Ad  for  purposes  uf  carrying  oul 
these  responsibilities  in  the  most 
efficient  and  cost-effective  manner,  and 
NFA's  representations  concerning 
standards  and  procedures  to  be 
followed  in  administering  these 
functions. 

This  Order  does  not.  however, 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  or  withdrawal 
from  registration,  to  render  "no-action" 
opinions  or  interpretations  with  respect 
to  applicable  registration  requirements, 
or  to  grant  conditional  registrations  or  to 
deny  or  take  any  other  adverse  actions 
with  respect  to  such  registrations. 

Nothing  in  this  Order  or  section  19  of 
the  Act  shall  affect  the  Commission's 
authority  to  review  the  granting  of  a 
registration  application  by  NFA  in  the 
performance  of  Commission  registration 


"  See  aiso  1  U.S.C  ZllpHlJ  11SS2). 
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functions.  See  also  section  17(ol(31  of 
the  Act.  7L'S.C.  21(o)(3)(19821. 

Issued  !.'!  Wdshington,  DC  an  M^iy  2    V-i*^'^ 
by  the  Co.r.mission. 
Jean  A.  V\  ebb. 

Secr^'iary  of  the  Con^mission. 
[FR  Doc.  89-10921  Filed  5-5-B9;  8;45  am] 

BIU-IMG  COOC  US1-41-M 

Privacy  Act  of  1974;  Notice  of  Modified 
Descriptions  of  Systems  of  Records 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  modified  descnpUons 
of  systems  of  records.  


summary:  The  Commodity  Futures 
Trading  Commission  is  modifying  the 
descriptions  of  two  existing  systems  of 
records  to  reflect  the  planned 
assumption  of  certain  additional 
registration  functions,  including  the 
maintenance  of  corresponding 
Commission  registration  records,  by  the 
National  Futures  Association. 

EFFlCnVt  DATE  May  15,  1989. 

FOR  FURTHER  INFORMATtOM  CONTACT: 

Robert  P,  Shiner,  Assistant  Director. 

Division  of  Trading  and  Markets, 

Commodity  Futures  Trading 

Commission.  2033  K  Street  NW., 

Washington.  DC  20581.  Telephone:  (202) 

254-6112. 

SUPPLEMENTARY  INFORMATION: 

Introductioo 

Following  the  directives  of  the  Pnvacy 
Act  of  1974,  the  Commodity  Futures 
Trading  Commission  currently 
maintains  two  systems  of  Commission 
records  related  to  the  registration  of 
persons  engaging  in  certain  types  of 
commodity-related  activities;  CFTC-12 
(Fitness  Investigations)  and  CFTO20 
(Registration  of  Floor  Brokers,  Futures 
Commission  Merchants.  Introducing 
Brokers.  Commodity  Trading  Advisor't. 
Commodity  Pool  Operators.  LeverHge 
Transaction  Merchants  and  Associated 
P(;!-sons).  As  currently  set  forth,  these 
two  systems  contain  registration  forms, 
related  supplements  and  schedules. 
r.pgerpnnt  cards,  correspondence,  and 
reports  reflecting  informat'on  developed 
f'-om  various  sources  relatir.g  'o  the 
registration  or  fitness  of  applicants, 
registrants  and  persons  affiliated  w.th 
futures  commission  merchants  (FCMs), 
introducing  brokers  (IDs),  commoditv 
pool  operators  [CPOs),  commodity 
trading  advisors  (CTAs),  le\erage 
t-a-isaction  merchants  (LTMs)  and  floor 
brokers.'  The  National  Futures 


Association  (NFA).  in  performing 
certain  registration  functions  on  behalf 
of  the  Commission,  currently  maintains 
the  Commission's  registration  records 
with  respect  to  FCMs.  IBs,  CPOs.  CTAs 
and  their  respective  associated  persons 
(APs).  as  well  as  certain  registration 
records  of  floor  brokers.* 

NFA  has  now  sought  Commission 
authority  to  perform  certain  registration 
functions  with  respect  to  LTMs  and  APs 
of  LTMs.^  In  particular,  NFA  has 
requested  the  authority  to  process  and, 
v\here  appropriate  grant  the  registration 
applications  of  LTMs  and  APs  of  LTMs. 
The  maintenance  of  Commission 
records  associated  with  those  activities 
is  an  essential  aspect  of  any  such 
authority  granted  to  NFA  by  the 
Commission. 

In  that  regard,  NFA  will  lie  given 
custody,  at  the  Commission  s  earliest 
convenience,  of  the  hardcopy 
registration  records  in  CFTC-20  with 
respect  to  LTMs  and  APs  of  LTMs  with 
active  registration  status  on  or  after 
Apnl  13.  1984,  the  original  effective  date 
of  the  Commission  s  comprehensive 
rules  relating  to  leverage  transactions, 
except  for  those  files  pertaining  to  APs 
of  LTMs  who  became  inactive  prior  to 
January  1,  1986,  which  are  being  retired 
to  the  Federal  Records  Center.  This  will 
facilitate  a  smooth  and  orderly 
transition  of  LTM  and  AP  of  an  LTM 
registration  activities  from  the 
Commission  to  NFA,  The  Commission 
concurrently  issued  an  Order 
authorizing  NFA  to  perform  the 
requested  registration  functions  and  to 
become  custodian  of  the  relevant 
records,  which  is  published  elsewhere  in 
the  "Notices"  Section  of  this  issue. 

In  light  of  that  Order  and  In 
anticipation  of  the  Commission 
delegating  to  NFA  in  the  future 
additional  registration  processing 
functions  for  LTMs  and  APs  of  LTMs 
With  respect  to  adverse  actions,  the 
Commission  has  now  modified  its 
description  of  CFTC-12  and  Ci-TC-20  to 
provide  for  both  NF.-X  s  expanded  role 
and  the  attendant  change  in  location  of 
the  Commission's  LTM  and  AP  of  an 
LTM  registration  records  Because  the 
Commission  believes  that  delegating  to 
NFA  physical  custody  of  LTM  and  AP  of 
an  LTM  registration  records  will  assist 
NFA  in  carrying  out  responsibilities 
under  the  Commodity  Exchange  Act,  the 
concomitant  disclosure  to  NFA  of 


'*-«■«  FR  45472  (November  16.  ISM). 


« Id.  See  also  49  PR  39593  (October  9.  iyM|.  49  KR 
45418  (November  16.  1964|.  50  FR  34885  (August  2a 
1985)  and  51  FR  25929  (July  17. 1986). 

» See  letter  dated  January  10. 1989.  from  Andrea 
M.  Corcoran.  Director,  Division  of  Trading  and 
Markets,  CFTC,  to  Robert  K.  Wilmouth.  President  of 
NFA.  and  letter  dated  March  13. 1989  from  Daniel  ] 
Roth.  General  Counsel  of  NFA.  lo  Mrs.  Corcoran. 


personal  information  on  individuals  that 
may  be  contained  in  those  records  is 
permissible  under  the  Commission's 
current  routine  use  of  such  inform.e^tion 
under  the  Privacy  Act.*  This  Notice  is 
being  published  to  inform  the  public — 
and,  in  particular,  individuals  ab<iut 
whom  information  is  maintained  in 
either  system — where  these  Commission 
records  will  be  located. 

Description  of  Systems  of  Records 

CFTC-12 

SVSTBM  NAME: 

Fitness  Investigations, 

SYSTEM  LOCATION: 

Records  for  floor  brokers;  associated 
persons  of  leverage  transaction 
merchants  where  registration  status  as 
such  was  inactive  prior  to  January  1, 
1986;  and  also  for  all  other  categories 
where  registration  status  in  every 
applicable  capacity  was  inactive  prior  to 
October  1, 1983:  Division  of  Trading  and 
Markets.  2033  K  Street  NVV„ 
Washington.  DC  20581. 

Records  for  futures  commission 
merchants,  introducing  brokers, 
commodity  pool  operators,  commodity 
trading  advisors,  their  respective 
associated  persons  and  principals,  with 
active  registration  status  in  any  capacity 
on  or  after  October  1. 1983;  leverage 
transaction  merchants  and  their 
associated  persons  with  active 
registration  status  as  such  on  or  after 
April  13, 1984.  except  as  noted  above; 
also  limited  records  for  floor  brokers: 
National  Futures  Association  (NFA).  200 
West  Madison  Street.  Suite  1400, 
Chicago,  Illinois  60606. 

[See  also  "Retention  and  Disposal.' 
infra. ) 

CATtGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SVSTEM: 

Persons  who  have  applied  or  who 
may  apply  to  the  Commission  or  NFA, 
as  applicable,  for  registration  as  "nor 
brokers  or  as  associated  persons,  and 
principals  (as  defined  in  17  CFR  3.1)  of 
futures  commission  merchants. 
introducing  brokers,  commodity  pool 
operators,  comimodity  trading  advisors 
and  leverage  transaction  merchants. 

CATEGOPIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  pertaining  to  the  fitness  of 
the  above-described  individuals  to 
engdge  in  business  subject  to  the 
Comniissions  jar:sdiction.  The  system 
includes  registration  formis,  schedules 
and  supplements;  fingerprint  cards; 
correspondence  relating  to  registration: 


*  See  Routine  Use  No.  3  al  47  FR  44832  lOi  totit^r 
12. 1S82|. 


and  reports  ai^J  memoranda  reflecting 
infjimation  developed  from  various 
sources  outside  the  Cn  C  or  NF.A.  In 
addition,  the  system  con'ains  records  of 
each  CFTC  or  NFA  fitness  investigation. 

AUTHORITY  FOP  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  4fi1).  4k(4t.  t't.[5].  4r.il), 
8a(l)-{5).  BailO).  17(o)  and  19  of  the 
Commoditv  Exchange  Act,  7  U.S.C.  6f(l) 
6k(4),  6k(,51.  6n|l).  12d;iM3).  12a(10). 
21(0)  and  23  (1982  *  Supp.  IV  1986). 

ROUT'NE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

'i  he  routine  uses  applicable  to  all  of 
the  Commissions  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption.  "General  Statement 
of  Routine  Uses,'  in  47  VR  43".i9,  4.i"60- 
61  (October  4.  1982),  and  &ubseiiu.'nt!y 
modified  in  47  FR  448;«).  44831  !Uctot)er 
12, 1982).  In  addition,  information 
contained  in  this  system  of  records  may 
be  disclosed  by  the  Commission  as 
follows: 

1.  Information  contained  in  th's 
system  of  records  may  be  disclosed  to 
any  person  with  whom  an  applicant  or 
registrant  is  or  plans  to  be  assuciated  as 
an  associated  person  or  affiliated  as  a 
principal. 

2.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  registered  futures  commission 
merchants  with  whom,  an  applicmt  or 
registered  introducing  broker  has  or 
plans  to  enter  into  a  guarantee 
agreement  in  accordance  with 
Commission  regulation  110  (17  CTO 

1  IJ). 

\F.\  may  disclose  information 
coi-iained  in  those  portions  of  this 
system  of  records  maintained  bv  Nt  A, 
but  any  such  disclosure  must  be  made  in 
accordance  with  Commission-approved 
NK\  rules  an.i  under  Linumstanres 
auliiorized  by  the  Commission  as 
consistent  with  the  Coni:nissions 
regulations  and  routine  uses.  The 
currently  authorized  circum.stances  are 
set  forth  in  the  Commission's  September 
28  1984  Ordt-r  authorizing  NFA  ;o 
perform  certdin  Comm.ission  registration 
functions  Ip'.  1  :ding  the  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593.  39596  (Ot.tober  9  1984). 
except  that  p.^m  2b  therein  was 
nvidified  to  eiiininate  ihf  requirenieni  of 
specific  consent  by  the  applicant  or 
rej^stered  introducing  broker  to  the 
disclosure  of  information  to  the  futures 
commission  merchant  v\;th  whom  it  has 
or  p'ans  to  ent>>r  a  guar  jntee  agreement. 
51  FR  25930.  25931  (Juiy  2  7,  198bJ. 


POLICIES  AND  PRACTICES  FOR  STORi»<a. 
RETRIEVING,  ACCESSING    RETAINING  «HO 
DISPOSING  OF  RECORDS  IN  THE  SYS'tM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 

cards,  microfiche. 

RETRIEVAWLrrV: 

By  the  name  of  the  individual  or  firm, 
or  by  assigned  identirication  number. 
Where  applicable,  the  NFA's  computer 
cross-indexes  the  individual's  file  to  the 
name  of  the  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator  or  leverage  transaction 
merchant  with  which  the  individual  is 
associated  or  affiliated. 

SAFEGUARDS: 

General  office  security  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  iockable  file 
cabinets  with  access  limited  to  persons 
whose  official  duties  require  access. 

RETENTIOM  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTCs  or  NTA's 
premises,  as  applicable,  for  three  years 
after  the  indi\iduars  registration(s),  or 
that  of  the  finn(s}  with  which  the 
individual  is  associated  as  an 
associated  person  or  affiliated  as  a 
principal,  becomes  inactive.  Records  are 
then  stored  al  an  appropriate  site  for  an 
additional  seven  years  before  being 
destroyed;  CFTC-held  records  are  stored 
in  the  Federal  Records  Center,  and  NFA- 
held  records  are  to  be  stored  either  on 
NTA's  premises  or  in  appropriate 
fireproof  off-site  facilities. 

Computer  records  are  maintained 
permanently  on  the  NFA's  premises  and 
are  updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Computer  records  on  persons 
who  may  apply  may  be  maintained 
indefinitely.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTCs  or  NF.'K's  premises. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

Assistant  Director,  Registration  Unit, 
Division  of  Trading  and  Markets,  at  the 
Commission's  principal  office,  or  his 
designee. 

For  recoids  held  by  NTA:  Vice 
President  for  Registration  or  the  Records 
Custodian.  National  Futures 
Association.  200  West  Madison  Street. 
Suite  1400,  Chicago.  Illinois  60606.  or  a 
designee. 


NOTmCATKM  PWOCCOUWL 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves, 
should  address  written  mquiries  to  the 
rOl,  Privacy  and  Sunshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
N.W..  Washington.  DC.  20581;  telephone 
(202)  254-3382. 

RECORD  SOURCE  CATCOOMES: 

The  individual  or  firm  on  whom  the 
record  is  maintained,  the  individual's 
employer,  federal.  stJite  and  local 
regulatory  and  law  enforcement 
agencies;  commodihes  and  seairities 
exchanges.  National  Futures 
Association  and  National  Association  of 
Securities  Dealers;  and  other 
miscellaneous  sources.  Computer 
records  are  prepared  from  Ihe  forms, 
supplements,  attachments  and  related 
documents  submitted  lo  the  Commission 
or  NFA  and  from  information  developed 
during  the  fitness  inquiry. 

CFrC-20 

SVSTEM  NAME: 

Registration  of  Floor  Brokers,  Futures 
Commission  Merchants.  Introducing 
Brokers,  Commodity  Trading  Advisors, 
Commodity  Pool  Operators.  Leverage 
Transaction  Merchants,  and  Associated 
Persons. 

SYSTEM  LOCATTOIC 

National  Futures  Assodalion  (NTA). 
200  West  Madison  Street.  Suite  1400. 
Chicago,  Illinois  60606.  If  registration 
status  as  an  associated  person  of  a 
leverage  transaction  merchant  was 
inactive  prior  to  January  1, 1986,  or  if 
registration  status  in  every  other 
applicable  capacity  was  inactive  prior  lo 
October  1. 1983:  Division  of  Trading  and 
Markets  [see  "Retention  and  Disposal." 
infra). 

CATEGORIES  Of  INOIVIOUALS  COVERED  BV  THS 
SYSTEM: 

Persons  who  have  applied  to  the 
CFTC  or  NFA.  as  applicable,  for 
registration  as  floor  brokers  or  as 
associated  persons,  and  principals  (as 
defined  in  17  CFR  3.1)  of  futures 
commission  merchants,  introducirg 
brokers,  commodity  trading  advisors, 
commodity  pool  operators,  and  levt>rage 
transaction  merchants. 

CATEGORIES  Of  RECORDS  M  THE  SVSTEMt 

information  pertaining  to  the 
registration  and  fitness  of  the  above- 
described  individuals  to  engage  in 
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business  subject  to  the  Commission's 
jurisdiction.  The  system  includes 
registration  forms,  schedules  and 
suDolements:  finceronnt  cards: 


be  disclosed  by  the  Commission  as 
follows; 
1,  Information  contained  in  this 

system  of  records  mav  be  disclosed  to 


RETENTION  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
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miscellaneous  sources.  The  coi 
records  are  prepared  from  the  forms, 
supplements,  attachments  and  related 
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American  Societv  of  Composers. 
Authors  and  Publishers  (ASCAP), 
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allocations  will  be  made.  A  complete 
distribution  of  the  remainder  of  the  1987 
jukebox  royalty  fund  is  ordered  for  May 
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business  subject  to  the  Commission's 
jurisdiction.  The  system  includes 
registration  forms,  schedules  and 
supplements;  fingerpnnt  cards; 
cOxTcspondence  relating  to  registration. 
and  reports  and  memoranda  reflecting 
information  developed  from  various 
sources  outside  the  CFTC  or  NT  A. 

Computerized  systems,  consisting 
primarily  of  information  taken  from  the 
registration  forms,  are  maintained  by 
the  NFA.  Computer  records  include  the 
name,  date  and  place  of  birth,  social 
security  number  (optional),  exchange 
trading  privileges  (floor  brokers  only). 
firm  affiliation,  and  the  residence  or 
business  address,  or  both,  of  each 
associated  person,  floor  broker,  and 
principal.  Computer  records  also  include 
information  relating  to  name,  trade 
name,  principal  office  address,  records 
address,  names  of  pnncipals  and  branch 
managers  of  futures  commission 
merchants,  introducing  brokers, 
commodity  pool  operators,  commodity 
trading  advisors,  and  leverage 
transaction  merchants,  names  of 
advisory  services  for  commodity  trading 
advisors;  and  names  of  pools  for 
commodity  poo!  operators. 

Directories  and  microfiche  records. 
when  produced,  list  the  name,  business 
address,  and  exchange  membership 
affiliation  of  all  registered  floor  brokers 
and  the  name  and  firm  affiliation  of  a!! 
associated  persons  and  principals 
These  directories  and  microfiche 
records,  as  well  as  registration  forms 
and  biographical  supplements,  except 
for  any  confidential  information  on 
supplementary  attachments  to  the 
forms,  are  publicly  available  to  any 
person  for  disclosure,  inspection  and 
copying.  Auxiliary  records,  such  as  card 
indices  which  summarize  'nformation 
contained  in  this  system  regarding  each 
associated  person,  floor  broker  and 
principal,  may  also  be  maintained. 

AUTMOWmr  TOW  MfclMTtMANCE  OF  THE 
tVtTEM: 

Sections  4f(l),  4k(4],  4k(.S),  4n(l).  8a(l), 
8a(5),  8a(10)  and  19  of  the  Commodity 
Exchange  Act,  7  U.SC,  6f(l),  6k(4),  6k(5!, 
6n(l),  12a(ll,  12a(5),  12a[10)  and  23  (1982 
&  Supp.  IV  1986). 

ROUT1NC  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCUMMNQ  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  all  of 
the  Commission  s  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption.  "General  Statement 
of  Routine  Uses,"  m  47  FR  43759,  43760- 
61  (October  4, 1982).  and  subsequently 
modified  in  47  FR  44830,  44831  (October 
12.  1982).  In  addition,  information 
contained  in  this  system  of  records  may 


be  disclosed  by  the  Commission  as 

follows: 

1.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  person  with  whom  an  applicant  or 
registrant  is  or  plans  to  be  associated  as 
an  associated  person  or  affiliated  as  a 
principal 

2.  Information  contained  m  this 
system  of  records  may  be  disclosed  to 
any  registered  futures  commission 
merchant  with  whom  an  applicant  or 
registered  introducing  broker  has  or 
plans  to  enter  into  a  guarantee 
agreement  in  accordance  with 
Commission  regulation  1.10  (17  CFR 

1  10). 

\FA  may  disclose  information 
cor.t, lined  in  those  portions  of  this 
s\  stem  of  records  m.aintained  by  NFA. 
but  any  such  disclosure  must  be  made  in 
accordance  with  Com.mission-approved 
NF.A  rules  nnd  under  circumstances 
authorized  by  the  Com,miss!on  as 
consistent  with  the  Commission's 
regulations  and  routine  uses,  The 
currently  authorized  circumstances  are 
set  forth  m  the  Commission's  September 
28,  1984  Order  authorizing  NFA  to 
perform  certain  Commission  registration 
functions  including  the  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593.  39596  (October  9.  1984). 
except  that  Item  2b  therein  was 
modified  to  eliminate  the  requirement  of 
specific  consent  by  the  applicant  or 
registered  introducing  broker  to  the 
disclosure  of  information  to  the  futures 
commission  merchant  with  whom  it  has 
or  plans  to  enter  a  guarantee  agreement. 
51  FR  25930.  25931  (July  17.  1986). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 

RCTFIEVABILrrY: 

By  the  name  of  the  individual  or  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  NFA's  computer 
cross-indexes  the  individuals  primary 
registration  file  to  the  name  of  the 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant  with 
w  hich  the  individual  is  associated  or 
affiliated. 

SAFEGUARDS; 

General  office  security  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  lockable  file 
cabinets,  with  access  limited  to  those 
whose  official  duties  require  access. 


RETENTION  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  for  three  years 
after  the  individual's  registrationsls).  or 
that  of  the  firm(s)  with  which  the 
individual  is  associated  as  an 
associated  person  or  affiliated  as  a 
principal,  becomes  inactive.  Records  are 
then  stored  ^t  an  appropriate  site  for  an 
additional  seven  years  before  being 
destroyed:  CFTC-held  records  are  stored 
in  the  Federal  Records  Center,  and  NFA- 
held  records  are  to  be  stored  either  on 
NFA's  premises  or  in  appropriate 
fireproof  off-site  facilities. 

Com.puter  records  are  maintained 
Permanently  on  Lhe  .NFA's  premises  and 
are  updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Any  computer  printouts  that 
are  produced  in  order  to  publish 
directories  are  maintained  on  the 
premises  for  six  months  and  then 
destroyed.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTC's  or  NFA's  premises. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

Assistant  Director,  Registration  Unit, 
Division  of  Trading  and  Markets,  2033  K 
Street,  NW.,  Washington.  DC  20581,  or 
his  designee. 

For  records  held  by  NFA;  Vice 
Pre sidert  for  Registration  or  the  Records 
Custodian,  National  Futures 
Association.  200  West  Madison  Street, 
Suite  1400.  Chicago,  Illinois  60606,  or  a 
designee. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  of  records, 
should  address  written  inquiries  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581;  telephone 
(202)  254-3382. 

RECORD  SOURCE  CATEGORIES: 

The  individual  or  firm  on  whom  the 
record  is  maintained:  the  individual's 
employer  federal,  state  and  local 
regulatory  and  law  enforcement 
agencies;  commodities  and  securities 
exchanges.  National  Futures 
Association  and  .National  Association  of 
Securities  Dealers;  and  other 


miscellaneous  sources.  The  coi 
records  are  prepared  from  the  forms, 
supplements,  attachments  and  related 
documents  submitted  to  the  Commission 
or  NFA  and  from  information  developed 
during  the  fitness  inquiry. 

Issued  in  Washington,  DC,  on  May  2, 1989 
by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

(FR  Doc.  89-10922  Filed  5-5-89;  8:45am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 

[Docket  No.  CRT  89-1-87JDI 

1987  Jukebox  Royalty  Distribution 
Proceeding 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice  of  final  determination; 
Notice  of  full  distribution. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  announces  the  adoption  of  a 
final  determination  in  the  proceeding 
concerning  the  distribution  to  certain 
copyright  owners  and  performing  rights 
societies  of  royalty  fees  paid  by  jukebox 
operators  during  1987,  and  announces  a 
full  distribution  of  the  1987  jukebox 
royalty  fund. 

DATES:  Distribution  of  the  1987  jukebox 
royalty  fund  shall  take  place  on  May  8. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassler,  General  Counsel, 
Copyright  Royalty  Tribunal,  1111  20th 
Street  NW.,  Suite  450,  Washington,  DC 
20036  (202-653-5175). 
SUPPLEMENTARY  INFORMATION: 

-Authority,  Background  and  Chronology 

17  U.S.C,  116(c)(3)  authorizes  the 
Copyright  Royalty  Tribunal  (Tribunal)  to 
distribute  annually  royalty  fees  paid  by 
jukebox  operators  to  certain  copyright 
owners  and  performing  rights  societies. 
First,  the  Tribunal  is  to  assess  the  claims 
of,  and  make  appropriate  award  to, 
"every  copyright  owner  not  affiliated 
with  a  performing  rights  society."  17 
U.S.C.  116(cl(4)(A).  Second,  the 
remainder  is  to  be  distributed  to  "the 
performing  rights  societies  *  *  *  as  they 
shall  by  agreement  stipulate  among 
themselves,  or  if  they  fail  to  agree,  the 
pro  rata  share  to  which  such  performing 
rights  societies  prove  entitlement."  17 
U.S.C.  116(c)(4)(B). 

In  this  proceeding,  the  Tribunal  takes 
up  the  distribution  of  royalty  fees 
deposited  by  jukebox  operators  for  the 
calendar  year  1987.  Four  parties  filed 
timely  claims:  Asociacion  de 
Compositores  y  Editores  de  Musica 


Latinoamericana  (ACHMLA).  the 
American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP). 
Broadcast  Music,  Inc.  (MI)  and  Italian 
Book  Corporation  (IBC). 

On  October  28.  1988,  a  fifth  party, 
SESAC.  Inc.  (SESAC),  filed  a  motion  for 
the  acceptance  of  its  late-filed  claim. 

justifications  of  claims  were  due  at 
the  Tribunal  on  November  1, 1988.  All 
parties  except  IBC  filed  their 
justifications,  and  IBC  later  informed  the 
Tribunal  by  letter  dated  December?. 
1988  that  It  was  withdrawing  its  claim. 

According  to  their  jointly  filed 
justification  of  claim.  ASCAP  and  BMI 
reached  an  agreement  concerning  the 
distribution  of  1987  jukebox  royalties 
between  them.  Consequently,  they 
moved  for  an  immediate  partial 
distribution  of  the  jukebox  royalty  fund. 

On  December  9. 1988,  the  Tribunal 
published  in  the  Federal  Register  a 
notice  that  a  controversy  existed 
concerning  the  distribution  of  the  1987 
jukebox  royalty  fund,  effective 
December  15.  1988.  53  FR  49731.  90%  of 
the  fund  was  distributed,  while  10%  was 
withheld  to  satisfy  the  mutually 
exclusive  claims  of  ACEMLA,  ASCAP 
and  B.MI.  and  SESAC  (the  acceptance  or 
rejection  of  SES.AC's  late-filed  claim 
was  as  of  that  date  still  pending). 

On  January  9, 1989,  SESAC  withdrew 
its  motion  for  leave  to  file  a  lale-filed 
claim,  and  its  tendered  justification  of 
claim.  On  January  13. 1989,  the  Tribunal 
ordered  a  further  partial  distribution  of 
9%  of  the  1987  jukebox  royalty  fund. 
Order,  dated  January  13. 1989. 

Procedural  dates  for  the  hearing  of  the 
ASCAP/BMI— ACE.MLA  controversy  ■ 
were  issued  by  the  Tribunal  April  4, 
1989.  Order,  dated  April  4, 1989. 
However,  on  April  24. 1989.  ACEMLA 
informed  the  Tribunal  that  it  had 
reached  a  two-year  settlement  with 
ASCAP  and  BMI  and  was  withdrawing 
its  claims  to  the  1987  and  1988  jukebox 
fund  (as  well  as  the  1987  cable  fund). 

On  .'Xpril  27,  1989,  citing  that  there 
remained  no  further  controversies, 
ASCAP  and  BMI  filed  a  joint  motion  for 
complete  distribution  of  the  remainder 
of  the  1987  jukebox  royalty  fund. 

Conclusions,  .MIocations  and 
Distribution 

The  four  claimants  to  the  1987 
jukebox  copyright  royalty  fund  have 
reached  full  settlements  of  their 
differences  concerning  the  distribution 
of  the  fund.  Accordingly,  the  Tribunal 
concludes  that  no  more  controversies 
exist,  and  the  1987  jukebox  royalty 
distribution  proceeding  is  concluded. 

The  claimants  have  not  divulged  the 
terms  of  their  settlements  to  the 
Tribunal,  and  therefore  no  official 


allocations  will  be  made.  A  complete 
distribution  of  the  remainder  of  the  1987 
jukebox  royalty  fund  is  ordered  for  May 
8, 1989, 

Dated:  May  2. 1989. 
Edward  W.  Ray, 

Chairman. 

[FR  Doc.  89-10969  Filed  5-5-89:  8:45  am| 
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DEPARTMENT  OF  DtfFNSt 

Public  Information  Collection 
Requirement  Submit'ed  to  0MB  for 
Review 

ACTION;  .Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement.  Part  212.  Contract 
Delivery  or  Performance;  DFSC  Form 
4.23;  and  OMB  Control  Number  0704- 
0247. 

Type  of  Request  Extension. 

Average  Burden  Hours/Minutes  per 
Response:  9. 

Frequency  of  Response:  On  occasion 

Number  of  Respondents:  300. 

Annual  Burden  Hours:  2,700. 

Annual  Responses:  300. 

Needs  and  Uses:  This  request 
concerns  information  collection  and 
recordkeeping  requirements  related  to 
contract  delivery  or  performance 
requirements  including  those  related  to 
the  acquisition  of  fuels. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearai.  .  Officer  Ms.  Pearl 
Rascoe-Harrison 

Wiillen  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
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Suite  1203,  Arlington,  Virginia  2220Z- 
4302. 
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possible  mitigation  measures  associated 
with  the  proposed  action. 

Iniiivtduals  and  acencie*;  mav  offer 


-Receive  a  portion  of  the  Information 
Systems  Command  from  Fort 
Monmouth.  New  lersev 
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closure  of  Umatilla  Army  Depot, 

Oregon 

Scoping  meetings  will  be  held  at 
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relevant  environmental  issues  to  be 
considered  in  the  environmental  impact 
analyses.  As  the  process  evolves  it  may 
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DEPARTMENT  OF  EDUCATION 
National  Board  of  the  Fund  For  the 

Imnrftv^mAnt  rvl  Prittteftrr»or*^rv. 
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A  ,'-■,;;,'('  USD  Federal  Register.  Liaison 

<yf,(  p'.  Department  of  Defense. 

M,.\  r  1989. 

[KR  Uoc,  89-  lOOfia  Filed  5-5-69;  8;45amJ 
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Department  of  the  Army 

Intent  to  Prepare  Environmental 
Impact  Statements  for  the  Army's 
Base  Realignment  and  Closure  Actions 

agency:  Dopart.Tient  of  the  Ajrny,  DOD 

ACTION;  Notice  of  intent  to  prepare 
env'.ror.mcntdi  impact  statements  for  the 
Arr".\  s  Base  Realignment  and  closure 

actions. 

SUMMARY:  The  Defense  Secretary's 
Commission  on  Enbc  Realignment  and 
Closure  was  chartereu  on  May  3. 198a, 
to  recommend  military'  installations 
v\;ih:n  the  L'.nited  States,  its 
coT-.,''H'rnvealths,  temtones,  and 
possessions  for  reaiitjnmert  and  closure. 
The  Congress  and  the  President 
s^bspqiiently  endorsed  this  appro.ich 
through  legislation,  the  Base  Closure 
Re.iiiKnment  Act.  Title  II.  Public  Law 
l'30-526.  The  Commission  s  report 
p.-es'-n'.ed  to  the  Secretan,'  o^  Defense  on 
De-ember  29.  1988,  effects 
approximately  111  .\rmy  installdlions. 
Pub  L  100-526  exempted  the  actions  nf 
the  Commission  from  the  provisions  of 
the  National  Environmental  Policy  Act 
cf  -.^g  (NEPA)  in  their  decision  makirw 
process  for  recommending  bases  to  be 
closed  or  realigned.  The  Army,  however, 
will  prepare  environmental  impact 
anal>se8  required  by  .NEPA  for  the 
implementation  of  proposed  ai  tinns 
involving  Army  mstaiiations. 
Implementation  of  these  actions  will 
occ'ir  only  after  review  and  approval  by 
the  US.  Congress 
scoping:  The  Army  will  conduct 
scoping  meetings  to  aid  in  determining 
the  signiPicant  issues  for  each  of  the 
actmns  requiring  an  en\tronm.ental 
impact  statement  and  in  special  cases 
for  actions  requiring  an  environmental 
assessment.  The  public,  as  well  as 
federal,  state,  and  local  agencies  are 
encouraged  to  participate  in  the  scoping 
prr.cess  by  submitting  data.  informatHm, 
und  comments  identifying  relevant 
environmental  and  socioeconomic 
issues  and  potential  future  uses  of  the 
excessed  real  estate  that  would  assist 
the  Army  in  analyzing  potentially 
sigr.ificant  im.pacts.  Useful  infurmafidn 
includes  other  environmental  studies, 
published  and  unpublished  data,  and 


possible  mitigation  measu.es  associated 
with  the  proposed  action. 

Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
environmental  or  socioeconomic 
impacts  by  attending  public  scoping 
meetings  that  will  be  announced  in  the 
local  media  of  the  affected  installation 
or  by  writing  lames  B,  Hildreth; 
Assistant  Chief  Planning  Division;  U.S. 
Army  Corps  of  Engineers  District. 
Mobile,  P.O  B<,)X  2288,  Mobile,  Alabama 
3t)62<i-0001.  The  scoping  meetings  are 
planned  to  begin  within  the  next  two 
months.  Comments,  suggestions,  and 
requests  to  be  placed  on  the  .mailing  list 
f(ir  iinnouncements  should  be  sent  to  Mr. 
Hildreth  at  the  above  address. 

Addressing  the  cumulat.ve  impacts  as 
required  by  the  Presidents  Council  on 
Environmental  Quality  regulations  will 
be  accomplished  by  grouping  the 
mutually  affected  losing  and/or  gaining 
installations  into  a  package  for  the 
purpose  of  preparing  the  analyses  and 
documentation  required  by  NEPA.  The 
Army  intends  to  prepare  an  EIS  for  each 
of  the  following  packages  of  proposed 
actions; 

\  U.S.  Army  Material  Technolo^  Lab. 

Massachusetts 

— ^Transfer  Corrosion  Research  to  Fort 

Belvoir.  Virginia 
— Transfer  Metals  Research  to  Picatinny 

.Arsenal,  New  jersey 
— Transfer  Ceramic  Research  to  Detroit 

,-\rsenal.  Michigan 

.•\  scoping  meeting  will  be  held  in 
VVatertown.  MA. 

B  Fort  Belvoir,  Virginia 

—Receive  activities  from  the  closure  of 

Cameron  Station,  Virginia 
— Receive  Corrosion  Research  from 

closure  of  US  Army  Material 

Technology  i^h.  Massachusetts 
— Receive  Criminal  Investigation 

Command  from  Fort  Meade,  Maryland 

and  from,  leased  space  in  northern 

Virginia 
— Receive  Criminal  Records  Center  from 

Fori  Holabird.  Maryland 
— Transfer  the  Information  Systems 

Command  to  Fort  Devens, 

Massachusetts 
— Receive  Headquarters,  U.S.  Army 

Materiel  Comm.and  (  This  is  not  a  part 

of  base  closure.  It  is  a  separate 

ongoing  action  at  Fort  Belvoir). 

A  scoping  meeting  will  be  held  in  the 
northe.Ti  Virginia  area  at  a  location 
convenient  to  both  Fort  Belvoir  and 
Cam.eron  Station 

C  Fort  Devens,  Massachusetts 

—Transfer  the  Intelligence  School  to 
Fort  Huachuca.  Arizona 


— Receive  a  portion  of  the  Information 

Systems  Command  from  Fort 

Morunouth,  New  Jersey 
— Receive  a  portion  of  the  Information 

Systems  Command  from  Fort 

Huachuca,  Arizona 
— Receive  a  portion  of  the  Information 

Systems  Command  from  Fort  Belvoir. 

Virginia 

Scoping  meetings  will  be  held  near 
Fort  Huachuca.  Arizona,  and  Fort 
Devens,  Massachusetts. 

D.  Fort  Dix.  New  jersey 

— Transfer  a  segment  of  Basic  Training 
and  Air  Base  Ground  Defense 
Training  to  Fort  Knox.  Kentucky 

— Transfer  a  segment  of  Basic  Training 
to  Fori  Leonard  Wood.  Missouri 

—Transfer  a  segment  of  Basic  Training 
to  Fort  Jackson,  South  Carolina 

— Transfer  Light  Wheel  Vehicle 
Mechanic  Advanced  Individual 
Training  from  Fort  Dix  and  Fort 
Leonard  Wood  to  Fort  Jackson 

— Transfer  Food  Service  Advanced 
Individual  Training  from  Fort  Dix  and 
Fort  jacksoi.  to  Fort  Lee.  Virginia 

— Transfer  Motor  Vehicle  Operator 
Ad\  anced  Individual  Training  to  Fort 
Leonard  Wood 

— Transfer  Basic  Training  at  Fort  Bliss, 
Texas  to  Fort  Jackson 

— Transfer  Adm.inistrative  and  Legal 
Specialist  Advanced  Individual 
Training  from  Fort  Benjamin  Harrison, 
Indiana  to  Fort  Jackson 

— Transfer  Personnel  Specialist 
Advanced  Individual  Training  from 
Fori  Jackson  to  Fori  Benjamin 
Harrison 

— Transfer  Supply  Specialist  Advanced 
Individual  Training  from  Fort  Jackson 
to  Fori  Lee 
Scoping  meetings  will  be  held  at 

locations  near  Forls  Dix  and  Jackson. 

E.  Fort  Douglas,  Utah 

— Transfer  Reserve  Component  Pay 
Input  Station  to  Fort  Carson,  Colorado 

— Segregate  and  retain  a  portion  of  Fort 
Douglas  for  Reserve  Component 
activities 

— Transfer  other  activities  to  leased 
space  in  Salt  Lake  City,  Utah 
A  scoping  meeting  will  be  held  near 

Fort  Douglas. 

F.  Hawthorne  Army  Ammunition  Plant. 
Nevada 

— Receive  activities  from  the  closure  of 

Fort  Wingate,  New  Mexico 
— Receive  the  Ammunition  Storage 

mission  the  closure  of  Navajo  Depot 

Activity,  Arizona 
— Receive  the  Conventional 

Ammunition  Storage  mission  from  the 


closure  of  Umatilla  Army  Depot, 

Oregon 

Scoping  meetings  will  be  held  at 
locations  near  each  of  the  four  affected 
installations. 

G.  Jefferson  Proving  Grounds,  Indiana 

— Transfer  activities  to  Yuma  Proving 

Grounds,  Arizona 

A  scoping  meeting  will  be  held  near 
Jefferson  Proving  Grounds. 

H.  Lexington  Army  Depot.  Kentucky 

— Transfer  the  Supply  and  Material 
Readiness  mission  to  Letterkenny 
Army  Depot,  Pennsylvania 

— Transfer  the  Communications- 
Electronics  mission  to  Tobyhanna, 
Pennsylvania 

— Transfer  the  Test  Management 
mission  to  Redstone  Arsenal, 
Alabama 
A  scoping  meeting  will  be  held  near 

Lexington  Army  Depot. 

I.  Fort  Meade,  Maryland 

— Transfer  the  Criminal  Investigation 
Command  to  Fort  Belvoir,  Virginia 
A  scoping  meeting  will  be  held  near 

Fort  Meade, 

].  Presidio  of  San  Francisco,  California 

— Transfer  Sixth  Army  Headquarters  to 
Fort  Carson,  Colorado 

— Transfer  the  Letterman  Army  Medical 
Center  to  the  Force  Structure  (i.e.,  the 
Center  will  be  assimilated  throughout 
the  Army) 

— Transfer  the  Letterman  Army  Institute 
of  Research  to  Fort  Detrick,  Maryland 
A  scoping  meeting  will  be  held  near 

the  Presidio. 

K.  Pueblo  Army  Depot,  Colorado 

— Maintain  Chemical  Demilitarization 

mission  until  complete 
— Transfer  the  supply  mission  to  Tooele 

Army  Depot,  Utah 
— Transfer  the  ammunition  mission  to 

Red  River  Army  Depot,  Texas 

Scoping  meetings  will  be  held  at 
locations  near  Pueblo  Army  Depot  and 
Tooele  Army  Depot. 

L.  Fort  Sheridan,  Illinois 

— Transfer  Fourth  Army  Headquarters 

and  the  U.S.  Army  Recruiting 

Command  to  Fori  Benjamin  Harrison, 

Indiana 
— Transfer  miscellaneous  tenants  to 

leased  space  in  the  Chicago  area. 
— Segregate  and  retain  a  portion  of  F'ort 

Sheridan  for  Reserve  Component 

activities 

Scoping  meetings  will  be  held  near 
Fort  Sheridan  and  Fort  Benjamin 
Harrison. 

The  scoping  process  is  the  initial 
exploration  and  identification  of 


relevant  environmental  issues  to  be 
considered  in  the  environmental  impact 
analyses.  As  the  process  evolves  it  may 
become  beneficial  to  either  the  Army  or 
the  public  to  conduct  additional 
meetings.  All  future  meetings  will  be 
advertised  in  the  local  media  of  the 
affected  installation. 

Draft  EISs  on  each  of  the  above 
packages  are  expected  to  be  available  to 
the  public  in  early  1990.  Comments 
received  on  the  Draft  EIS  will  be 
considered  m  the  preparation  of  the 
Final  EIS  Persons  desinng  to  be  placed 
on  a  mailing  list  to  receive  Draft  ElISs 
should  contact  Mr.  Hildreth  at  the  above 
address. 

May  3,  1989. 

Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army 

(Environment.  Safety,  and  Occupational 

Health)  OASA  (laL). 

[FR  Doc.  89-10929  Filed  5-5-89;  8:45  am] 

BILUNG  CODE  3710-08-M 


Army  Science  Board;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB) 
Dates  of  Meeting:  24-25  May  1989 
Time  of  Meeting:  0800—1700  hours 
Place:  The  Pentagon,  Washington,  DC 
Agenda:  The  Army  Science  Board 
1989  Summer  Study  on  International 
Cooperation  and  Data  Exchange  to 
Enhance  the  Army's  Technology  Base 
will  meet  for  the  purpose  of  reviewing 
the  results  of  the  recent  Far  East  visit 
and  examine  US  Canadian  technology 
cooperation  and  related  industry  issues 
and  considerations.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(r)  of  Title  5,  U.S.C, 
specifically  subparagraph  ( 1  )  thereof, 
and  Title  5.  U.S  C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matt(;rs  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer.  Sally 
Warnrr.  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  .X.  Warner, 

Administrative  O^^icpr.  Army  Science  Board 
(FR  Doc  89-10930  Filed  5-5-89;  8:45  am] 
BILLING  CODE  3710-«-« 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  For  the 
Improvement  of  Postsecondary 
Education;  Closed  Meeting 

agency:  .National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education. 

ACTtON:  Amendment  to  notice  of  closed 

meeting. 

date:  May  11-12, 1989. 
time:  May  11  from  8:00  a,m.  to  11:00  a.m. 
closed;  11:00  a.m.  to  12:00  p.m.  open; 
12:00  p.m.  to  5:00  p.m.  closed.  May  12 
from  8:00  a.m.  to  2:30  p.m.  closed:  2:30  to 
7. on  nprn. 

SUMMARY:  This  amends  the  notice  of  a 
closed  meeting  of  the  National  Board  of 
the  Fund  for  the  Improvement  of 
Postsecondary  Education,  published  on 
Wednesday,  April  26. 1989  in  Vol.  54, 
No,  79.  page  18007. 

Instead  of  a  closed  meeting,  the  Board 
will  meet  in  partially  closed  sessions  on 
May  11-12, 1989.  On  May  11, 1989  from 
11:00  a,m.  to  12:00  p.m.  the  board  will 
meet  in  open  session.  The  proposed 
agenda  includes  the  swearing-in  of  new 
members,  a  briefing  on  the  Board's  role, 
and  a  briefing  on  the  relevent  ethics 
statutes  and  standards.  From  12:00  p.m. 
to  5:00  p.m.  the  closed  portion  will  re- 
convene with  set  agenda. 

On  May  12,  the  open  portion  will 
begin  at  2:30  p.m.  until  7:00  p.m.  This 
proposed  agenda  for  this  portion  of  the 
meeting  is  to  discuss  guidelines  for  the 
FY  90  Comprehensive  Program 
competition. 

The  public  is  being  given  less  than 
fifteen  days  notice  because  of  a  change 
in  agenda. 

FOfl  FURTHER  INFOPMATion  cc»j^*    T: 
Charles  Karehs  I  ^    •  •  e 

Improvement  of  Postsecondary 
Education.  7th  &  D  Streets  SW., 
Washington,  DC  20202,  (202)  732-5750. 
lames  B.  Willianu, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  89-11056  Filed  5-5-89:  8:45  am| 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENLRGY 

Financial  Assistance  Awa'ri  inte'--  to 

Award  Grant  to  Lawrence  Dob^,o'" 

agency:  U.S.  Department  of  Energy. 
ACTION:  .Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14  it  is  making  a  financial  assistance 


19602 


I 
Federal  Re^ster  /  Vol.  54,  No.  87  /  Monday,  May  8,  1989  /  Notices 


award  based  on  an  unsolicited 
appli;  ation  under  Grant  .Number  DE- 
FG01-89CE15425  to  Lawrence  Dobson. 


award  is  being  limited  to  the 
University  of  Missouri-RoUa,  and 
institute  of  higher  education  because  of 


characterization /modeling  approach; 
basis  resource/process  evaluation;  and 
CFFLS  network/data  base  and  a 


Federal  Register  /  Vol.  54,  No.  87  /  Monday.  May  fl.  1989  /  Nuticei, 


I'JbUJ 


remainder  to  be  non-Federal  monies 
provided  by  Oklahoma  Geological 
Survey. 


be  within  current  radiological  guidelines 
and  applicable  standards  established  to 
protect  the  general  public. 


The  certification  docket  will  be 
available  for  review  between  8:00  a.m. 
and  4.-00  p.m.,  Monday  through  Friday 

fovronf  Pofloral  knlirla^ro)    in  i\\a  f  T  C 


19602 


Federal  Re^ster  /  Vol.  54,  No.  87  /  Monday,  May  8,  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  87  /  Monday,  May  8,  19«9  /  Notices 


I'MAli 


award  based  on  an  unsolicited 
appli(  ntion  under  Grant  Number  DE- 
FG01-89CE13425  to  Lawrence  Dobson 

Scope:  The  fundm?  for  this  grunt  w.ii 
aid  in  the  df-signina  and  hiiildinsi  of  a  1.5 
million  Btu/hr  nommercidl  low-pressure 
steam  boiler  which  is  fired  by  wood 
waste  and/or  hiomass  fuel.". 

The  purpose  of  this  project  is  to 
provide  a  highly  efficient  and  clean- 
burning  biomnsj  f c-nfiustion  system  for 
industrial  use  which  would  also  be  an 
ene.'-gy-savms  system, 

Ehtiibility  Based  on  receipt  of  an 
unsolicited  apphca'ion,  elijjibility  of  this 
award  is  being  Ini^'ed  to  Lawrence 
Dobson  who  has  specialized  m  the  Held 
of  furnace  and  boiler  design.  The  project 
represents  a  unique  idea  for  which  a 
competitive  solicitation  would  be 
tnapprnpnate.  This  proioct  has  high 
technical  merit  and  represents  an 
innovative  technology  which  has  a 
strong  possibility  of  allowing  for  fi.ture 
reductions  in  the  nation's  energy 
consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award 
The  estimated  cost  of  this  grant  is 
$79,953. 

FOR  FURTMIR  INFORMATION  CONTACT: 
L'.S.  Department  of  Energy  Office  of 
Procurement  Operations  Attn:  Phyllis 
Morgan,  MA-453.2. 1000  Lndependence 
Avenue.  SW.  Washington,  DC 
Thooiai  S.  Keefe, 

Dirrctor.  Contract  Operations  Division  "B", 
Office  of  Procji^tr.>'nt  Operations. 

(FTl  Doc.  89-lMCfi  Filed  S-S-P't  fi  »5  am] 

BtUJMG  COOC  MS(M)1-M 


FinancJal  Assistance  Award;  Intent  to 
Award  Grant  to  The  University  of 
Missourl-nona 

agency:  U.S.  Department  of  Energy. 

action:  Notice  of  Unsolicited  Financial 
Assistance 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
fKX3.14  it  is  making  a  financial  assistance 
award  based  on  an  unsolicited 
application  under  Grant  Numher  DE- 
FG01-89CE15419  to  the  University  of 
Missouri-Rolla. 

Scope:  The  funding  for  this  grant  will 
aid  in  the  designing,  building  and  testing 
of  a  rapidly  moving  high-pressure 
waterjet  system  to  break  coal  into  a 
very  small  particulate  size  directly  from 
the  coal  face. 

The  purpose  of  this  project  is  to 
provide  a  highly  efficient,  energy-saving 
approach  to  coal  mining, 

E'riibihty.  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 


award  is  being  limited  to  the 
University  of  Missouri-Rolla,  and 
institute  of  higher  education  because  of 
Its  expertise  in  this  specialized  fi^.'ld  of 
technology.  This  project  represents  a 
unique  idea  for  which  a  competitive 
solicitation  would  be  inappropriate.  This 
project  has  high  technical  merit  and 
represents  an  innovative  technology 
which  has  a  strong  possibility  of 
allowing  for  futxu-e  reductions  in  the 
nation's  energy  consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 
The  estimated  cost  of  this  grant  is 
$79,828, 

FOR  FURTHER  INFORMATION  CONTACT: 
L-  S,  Depart.-n.  -•  :  i  Kr.er«y,  Offire  of 
Procurement  Operations  Attn:  Phyllis 
Morgan.  MA-453.2, 1000  Independence 
Avenue,  SW..  Washington.  DC  20585 

Thomas  S.  Keefe, 

D:rfctjr.  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

fFR  Doc.  89-10927  Filed  &-5-89:  8:45  am) 

SILUMG  CODE  64S<H>1-M 


Financial  Assistance  Award;  Intent  to 
Award  a  Cooperative  Agreement  to 
tt)e  University  of  Kentucky  Research 
Foundation 

AGENCY:  U,S.  Department  of  Energy 
ACTION:  Acceptance  of  an  unsolicited 
application. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  intends  to  make  an  award 
based  on  an  unsolicited  application 
submitted  to  the  Pittsburgh  Energy 
Technology  Center,  Pittsbu.-gh,  V\.  from 
the  University  of  Kentucky  Research 
Foundation.  The  title  of  this  application 
is  "Cooperative  Research  in  Coal 
Liquefaction." 

Scope:  This  financial  assistance 
award  is  intended  to  support  a  program 
of  research  in  coal  liquefaction  to 
produce  concept  level  technology  in 
bioprocessing.  integrated  materials 
characterization  resf-arch,  co- 
processing, catalysis,  novel  liquefaction 
processes,  and  coal  dissolution.  This 
research  calls  for  an  overall  research 
integration  effort  intended  to  serve  as  a 
mechanism  for  the  coordination  of 
research  af:tivities  and  results  from 
various  research  tasks  Specific  areas  of 
concern  are  biological  and  materials 
research  on  coal  liquefaction;  novel 
approaches  to  the  conversion  of  coal  to 
liquids:  liquefaction  research  in 
pyrolysis.  catalysis  and  coal  extraction: 
enhanced  reactivity  and  selectivity  in 
coal  liquefaction  and  coprocessing 
systems,  integrated  coal  liquefaction/ 


characterization/modeling  approach; 
basis  resource/process  evaluation;  and 
CFFLS  network/data  base  and  a 
program  integration  project. 

This  proposal  is  for  a  one  year  period 
at  a  total  estimated  value  of  $2,797,502 
of  which  the  DOE  share  is  $1,399,9,30. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940,  MS  921-165.  Pittsburgh,  PA  15236. 
Attn;  James  W.  Huemmrich.  Telephone: 
(412)  892-6597. 

Date:  April  14, 1989. 

Gregory  |,  Kawalktn. 

Director.  Acquisition  and  Assistance 
Division. 

|FR  Doc.  89-10961  Filed  5-5-89:  8:45  am] 

BILUNG  COD£  645<M)1-*I 


Financial  Assistance  Award;  Intent  to 
Award  a  Grant  to  the  University  of 
Oklahoma,  Oklahoma  Geological 
Survey 

agency:  U.S.  Department  of  Energy. 
ACTION:  Acceptance  of  an  unsolicited 
application  for  a  grant  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Bartlesville  Project  Office 
announces  that  pursuant  to  10  CFR 
600,14,  it  intends  to  make  an  award 
based  on  an  unsolicited  application 
submitted  to  the  Bartlesville  Project 
Office,  Bartlesville,  OK.  The  title  of  this 
application  is  "Natural  Resources 
Information  System  for  the  State  of 
Oklahoma". 

Sci'pe:  The  objective  of  this  grant 
project  is  to  develop,  edit,  maintain, 
utilize  and  make  publicly  available  an 
information  system  containing  data  on 
natural  resources  in  the  State  of 
Oklahoma.  The  primary  goals  include 
Oil  and  Gas  Production  Subsystem 
development,  and  processing  of  all 
historical  records  for  the  Oil  and  Gas 
Well  File.  The  intended  research  will  (!) 
develop  an  Oklahoma  oil  and  gas  data 
base  for  evaluating  resources  available 
for  infill  drill  and/or  enhanced  recovery, 
(2)  apply  geological  data  base  for 
analyses  of  reservoir  heterogeneity  and 
fluid  flow  characteristics,  and  (3) 
transfer  the  learned  technologies  to  the 
oil  operators  through  publications  and 
workshops.  The  Oklahoma  Geological 
Survey  will  make  available  to  this 
research  project  the  state  well  records, 
geological  data  archives,  well  samples, 
petrographic  equipment,  and  computer 
resources. 

This  project  is  anticipated  to  be  for  a 
three  year  period  at  an  estimated  value 
of  $1,875,000.00.  The  DOE  share  is 
anticipated  at  $1,250,000.00,  the 


remainder  to  be  non-Federal  monies 

provided  by  Oklahoma  Geological 

Survey. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Dopartmmt  of  Energy,  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division,  P.O  Box  10940. 
MS  921-165,  Pittsburgh,  PA  15236.  Attn: 
Dona  G.  Sheehan,  Telephone.  AC  412/ 
692-5918. 

Dale:  April  14, 1989. 
Gregory  |,  Kawalkin, 

Director.  Acquisition  and  Assistance 

Division,  Pittsburgh  Energy  Technology 

Center. 

[FR  Doc.  89-10962  Filed  5-5-89;  8:45  am] 

BILLING  CODE  645O-01-M 


Certification  of  the  Radiological 
Condition  of  Middlesex  Municipal 
Landfill  In  Middlesex,  NJ 

agency:  Office  of  Remedial  Action  and 
Waste  Technology,  Office  of  Nuclear 
Energy.  DOE. 
action:  Notice  of  certification. 

summary:  The  Der  irmient  of  Energy 
has  completed  radiological  surveys  and 
tjken  rem.edial  action  to  de;..ontam;nate 
the  two  properties  in  .Middlesex.  New 
Jersey  that  comprise  the  Middlesex 
Municipal  Land;:!l.  The  properties  were 
f  jund  to  cont.^in  quantities  of 
radioactive  material  I'rcir.  activities 
conducted  at  the  former  Middlesex 
Sampling  Plant. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.J.  Fiore,  Director  Div\^ion  of  Facility 
and  Site  De>:ommissior..ag  Projects, 
Office  of  Remeili'il  Action  and  Waste 
Technology.  U.5,  Df-partment  of  Fnerey. 
Washington,  DC  :>..545,  (,TO1)  3o'^5272. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  (DOE).  Office  of 
Nuclear  Energy,  Off:,;e  of  Remedial 
Ac'ioi-'.  and  \Vas''=  Technology.  Division 
of  FnC.'ity  and  Site  Decomniissioninj; 
Projects,  has  implemented  a  remedial 
action  project  in  the  Middlesex,  Ne.v 
Jersey  area  as  part  of  the  Atomic  Energy 
Act  of  1954,  as  amended.  This  project  is 
being  carried  our  undt^r  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP),  a  DOE  pro^^ram  to 
decontaminate  or  otherwise  control 
sites  where  restdu^i!  radioactive 
materials  remain  from  the  early  years  of 
the  nation's  atomic  energy  program  or 
from  commen  ial  operations  causing 
conditions  that  Congress  has  mandated 
DOE  to  remedy.  The  ultimate  objective 
of  the  remedial  action  program  at 
Middlesex  is  to  ensare  that  any 
properties  contaminated  as  a  result  of 
activities  at  the  former  Middlesex 
Sampling  Plant  (MSP)  can  be  certified  lo 


be  within  current  radiological  guidelines 
and  applicable  standards  established  to 
protect  the  general  public. 

In  1948.  during  the  construction  of  an 
asphalt  p,3d  at  the  MSP.  dirt 
cont.j:Tim:ited  with  pitchblende  (a 
na'ural'y  occurring  uranium  ore)  was 
removed  from  the  MSP  by  a  contractor 
and  tak>Mi  to  the  Middlesex  .Municipal 
Landfill  i'vLML).  Subsequent  landfill 
operations  resulted  in  varying  depth  of 
cover  material  being  placed  over  the 
contaminated  materials. 

Daring  a  local  civil  defense  exercise 
in  May  1960,  monitors  detected  elevated 
levels  of  radiation  in  the  landfill.  A 
radiological  sur\ey  confirmed  gamma 
radiation  levels  20  to  50  times  the 
natural  background  value  over  an  area 
of  less  than  0.6  acre.  In  1961  the  AEG 
removed  the  portion  of  the 
contaminated  materials  lying  nearest 
the  surface  (about  650  yd")  and  covered 
the  area  with  approximately  2  ft  of  clean 
dirt.  The  contaminated  soil  was 
removed  to  the  AEG  New  Brunswick 
Laboratory  site  in  New  Brunswick,  New 
Jersey. 

No  further  aiJion  was  taken  until 
1974,  when  a  radiological  survey  of  the 
site  was  conducted  by  the  Atomic 
Energy  Commission  (AEC).  In  1978, 
another  radiological  survey  of  the  site 
was  conduced  by  Oak  Ridge  National 
Laboratory  (ORNLi  to  provide 
additional  da'a  and  to  provide  a  basis 
for  evaluating  changes  in  site  conditions 
over  the  4-year  period  since  the  previous 
survey. 

DOE  developed  a  remedial  action 
plan  to  remove  the  materials  in  the 
landfill.  DOE  coordinated  its  activities 
with  the  New  Jersey  Department  of 
Environmental  Protection  and  the 
Borough  of  Middlesex. 

In  1984  and  1988,  the  landfill  was 
decontaminated,  resulting  in  tlie 
removal  of  31,000  yd'  of  contaminated 
materials.  The  materials  removed  during 
remedial  acbon  are  being  stored 
temporarily  at  MSP.  Post-remedial 
action  surveys  have  demonstrated  and 
DOE  has  certified  that  radiological 
conditions  on  the  affected  properties  are 
consistent  with  applicable  criteria  and 
that  the  use  of  the  two  properties 
comprising  the  landfill  presents  no 
radiological  hazard  to  the  general  public 
or  to  site  occupants.  These  findings  are 
supportd  by  the  DOE  "Certification 
Docket  for  the  Remedial  Action 
Performed  at  the  Middlesex  Municipal 
Landfill  in  Middlesex.  New  Jersey  in 
1984  and  1986."  Accordingly,  the  two 
properties  comprising  the  landfill  are 
released  from  the  Formerly  Utilized 
Sites  Remedial  Action  Program. 


The  certification  docket  will  be 
available  for  review  between  8.00  a.m. 
and  4.-00  p.m..  Monday  through  Friday 
(except  Federal  holidays),  in  the  U.S. 
Department  of  Energy  Public  Reading 
Room  located  in  Room  lE-190  of  the 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC.  The 
certification  docket  will  also  be 
available  in  the  Public  Document  Room, 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Oak  Ridge, 
Tennessee,  and  at  the  Middlesex 
Borough  Library,  Mountain  Avenue, 
Middlesex,  New  Jersey. 

The  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office,  Technical 
Services  Division,  has  issued  the 
following  statement 

Statement  of  Certification:  The  Two 
Properties  (  onpn'-irij.'  (he  Middlesex 
Munidpai  Laodfiil 

The  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  OHice,  Technical 
Services  Division,  has  reviewed  the 
radiological  data  obtained  following 
remedial  action  at  the  two  subject 
properties.  Based  on  this  review,  DOE 
has  certified  that  the  properties  listed 
below  are  in  compliance  with  all 
applicable  decontamination  criteria  and 
standards.  This  certification  of 
compliance  provides  assurance  that  use 
of  the  properties  will  result  in  no 
radiological  exposure  above  DOE 
criteria  and  standards  to  members  of  the 
general  public  or  to  site  occupants. 
Accordingly,  the  following  properties 
are  released  from  the  Formerly  Utilized 
Sites  Remedial  Action  Program; 

Parcel  1  located  on  1190  Mountain 
Avenue.  Borough  of  Middlesex, 
identified  as  Block  219.  Lot  1. 

Parcel  2  located  on  Mountain  Avenue, 
Borough  of  Middlesex.  identiHed  as 
Block  219,  Lot  2. 

Dated:  April  21. 1989. 
]£.  Bauliiitz. 

Acting  Director,  Office  of  Remediof  Action 
and  Waste  Technology,  Office  of  Nuclear 
Energy,  US.  Department  of  Energy. 
|FR  Doc.  89-10965  Filed  5-5-89:  &45  am) 

BILUNG  CODE  •4M-0«-«l 


Office  of  Conservation  and 
Renewable  Energy 

[Solicitation  Number  DE    PS01-S9CE210341 

Announcement  of  Competitive  Oant 
Program:  Existing  Building  Ef?^c:pr.(:  y 

Research 

Purpose:  The  United  States 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 


19604 


Federal  Register  /  Vol.  51.  No   87  /  Monday,  May  8,  1989  /  Notices 


Office  of  Buildings  and  Community 
Systems  is  entering  into  a  competitive 

uJiEislanrp  nrnoram  !n  ,-\r'v  iicp  thp  Itsp 


June  1. 1989.  Written  request  for  copies 
of  this  solicitation  should  be  sent  to; 
II-.S-  Dpnartment  of  Fnerov   Office  of 


retisonable  provisions  will  be  made  to 
inlcude  the  presentation  on  the  agenda. 
Tri:r:.<;crint<;:  Available  for  Dubiic 


Federal  Register  /  Vol.  54,  No.  87  /  MonLay.  May  d,  lyti'J  /  Notices  19^0" 


the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Comimittee 


3.  Northern  Stales  Power  Company 

(Docket  Nos.  FR8i>-.-443-^)02  and  ELB8-17-000| 
Take  notice  that  on  Aoril  4. 1989. 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  topping-cycle  cogeneration 


19604 
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Office  of  Buildings  and  Community 
Systems  is  entering  inta  a  competitive 
fi;isi5tance  program  to  Adv  ince  the  Use 
of  Energy  Conservj'ion  .Measures  in 
Existing  Buildings 

Fack^round:  the  U.S.  Department  of 
Energy  (DOE)  is  interested  in  promoting 
the  performance  of  research  aimed  to 
improve  the  energy  efficiency  of  the 
nation's  existing  bu.ld;ngH,  The 
Depa"tment's  prima.-y  foc„i  of  the 
program  includes  single  !am.'\  and 
multi-family  residences  and  commercial 
buildings.  For  the  purpose  of  the 
forthcoming  solicitation,  the  Existing 
Building  Efficiency  Research  progra.m  is 
working  to  overcome  the  technical. 
financial  and  behavioral  barriers  to  the 
implementation  of  building  energy 
retrofits.  Retrofits  are  changes  to 
buildings  that  reduce  their  energy  use 
and  costs.  They  include  changes  to  the 
thermal  envelope,  space  conditioning 
systems,  energy  management  or  control 
systems,  or  major  energy  end  uses  (:  e., 
lighting);  and  improved  operating 
procedures  and  maintenance  (OAMl 

The  purpose  of  this  solicitation  vsiil  be 
to  solicit  research  for  the  following 
efforts:  (1)  Field  monitoring  proiects 
measunng  the  efficiency  of  a  retrofit  or 
series  of  retrofits;  (2)  field  tests  of  tools 
or  methods  developed  to  diagnose 
energy  use  in  buildings,  building 
equipment,  equipment  controls  or 
operations  and  maintenance;  (3)  field 
test  of  non-proprietar>'  models 
developed  to  predict  accurately  the 
energy  usage  in  a  structure  and  predict 
the  savings  due  to  a  specific  retrofit  or 
the  total  savings  due  to  a  specific 
retrofit  or  the  total  savings  from  a  series 
of  retrofits;  (4)  measurement  of  energy 
savirigs  and  effectiveness  of  educat.onal 
programs  and  delivery  systems 
developed  to  increase  energy  efficiency 
awareness  and  achievement  of  energy 
sa\ings;  (5)  innovative  and  effective 
.methods  of  technology  transfer:  (f ) 
laboratory  or  field  test  of  innovative  or 
creative  technologies  which  lead  to 
documented  energy  savings  in  single- 
fa.mily,  m.ulti-family  or  commeri  ia! 
bu  Idings:  and  (7)  programs  that  m.easure 
the  persistence  of  ene.-gy  sa\ings  f-nm 
retrofit  a'  t'Vities-  Research  is  to  be 
com.pleted  m  18  months. 

Up  to  10  cooperative  agreement 
awards  pursuant  to  this  solicilation  are 
expected  to  be  made  in  late  1969.  Up  to 
Sfi >4,iJO0  will  be  allocated  for  this 
pr  -gram  b>  DOE.  DOE  will  also  provide 
teuhnical  support  of  the  existing 
buildings  researchers  at  the  DOE 
National  Laboratories. 

Eligibility:  Any  public  or  private 
entity  may  respond  to  this  solicitation. 

It  i&  anticipated  that  a  formal 
solicitation  will  be  issued  on  or  about 


June  1, 1989.  Written  request  for  copies 
of  this  solicitation  should  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Forrestal 
Building.  Room  IJ-OOS,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  ATTN: 
Document  Control  Specialist.  MA-451.1. 
Thomas  S.  Kaefe, 

Director.  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 
[FR  Doc.  89-10966  Filed  5-S-89;  8:45  am) 

BttXING  CODE  MSO-OI-M 


Ofttce  of  Fossil  Energy 
National  Coal  Council:  Meeting 

F'ursuar.t  to  the  pro-,  i?ions  of  the 
Federal  .Advisory  Committee  Act  (Pub. 
L  92-463.  B6  Stat.  770).  notice  is  hereby 
Ijiven  of  the  following  meeting: 

.\anie:  National  Coal  Council. 

Date  and  Tinip  Wednesday,  June  7. 
19«9,  9:30  a.m. 

Place:  Four  Seasons/Inn  on  the  Park. 
Grand  SaiDn  Fast.  4  Riverway,  Houston. 
TX. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energv  (FT.-H,  Washmston,  DC  20585. 
Telephone:  202/586/4695. 

Purpose  of  the  Council:  To  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
cnal  industry  issues. 

Tenative  Agenda: 

— Call  to  order  by  James  G.  Randolph. 

Chairm;4n. 
— Remarks  by  Chairman  Randolph. 
—  KemariKS  by  Admiral  James  W  atkins, 

I  S\  (Ret),  Secretary  of  Energy. 

I  invited) 
— Report  of  the  Coal  Policy  Committee. 
— Report  of  the  Finanace  Committee. 
— Report  of  the  Nominating  Committee 

and  Election  of  Officers. 
— Discussion  of  any  other  business 

property  brought  before  the  Council. 
— Public  comment — 10-minule  rule. 
— AdjourmenL 

Public  Participation.  The  meeting  is 
open  to  the  public.  The  chairman  of  the 
Council  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  businss.  Any 
member  of  the  public  who  wishes  to  fire 
a  written  statement  with  the  Council 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggersta'T 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  5  days  prior  to  the  meeting  and 


retisonable  provisions  will  be  made  to 
inlcude  the  presentation  on  the  agenda. 

Tra.nscn'pts:  .Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  Room  lE-190.  Forrestal 
Building,  lOOC  Independence  Avenue, 
SW.,  Washington.  DC,  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday. 
except  Federal  holidays. 

I.'sued  m  Washington  "dC  on  Mav  2. 1989. 
).  Robert  Franklin. 

Deputy  Advisory  Committee,  Management 
Officer. 
[FR  Doc.  89-10963  Filed  5-5-69;  8:45  am] 

BIL1.ING  CODC  MSO-OI-M 


Coal  Policy  Committee  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 

Federal  Advisory  Committee  Act  (Pub. 

L.  92-163.  86  Stat.  770),  notice  is  hereby 

given  of  the  following  meeting: 
i\'ame:  Coal  Policy  Committee  of  the 

National  Coal  Council. 
Date  and  Time:  Tuesday,  June  6. 1989, 

8:30  a.m. 
Place:  Four  Seasons/Inn  on  the  Park, 

Grand  Salon  East.  4  Riverway,  Houston, 

TX. 

Contact  Margie  D.  Biggerstaff,  U.S. 

Department  of  Energy,  Office  of  Fossil 

Energy  (FE-1).  Washington.  DC  20585. 

Telephone:  202/586-^695. 
Purpose  of  the  Parent  Council:  To 

provide  advice,  information,  and 

recommendations  to  the  Secretary  of 

EInergy  on  matters  relating  to  coal  and 

coal  industry  issues. 
Purpose  of  the  Meeting:  To  discuss 

new  studies. 

Tentative  Agenda: 

— Call  to  order  by  Irving  Leibson. 
Chairman. 

— Discussion  of  new  study  to  be 

undertaken,  "The  Future  Long-Range 
Role  of  Coal  in  the  United  States.  Its 
Strategic  Economic  and 
Environmental  Considerations." 

— Discussion  of  two  new  studies  for 
consideration:  1.  "The  Impact  of  the 
Drought  on  Both  Coal  Consumption 
and  Coal  Tran.'^portation."  and  2. 
'Disince.^.tives  that  Currently  Impede 
Coal  ;;^^d  Ctean  Coal  Technology 
Utilization  in  the  Industrial  Sector  and 
Identification  of  Incentives  that  Could 
be  considered  a  More  Viable  Option 
for  the  Industrial  Sector." 

— Discuss  any  other  business  properly 
hroiictht  before  the  National  Coal 
Cn;n( ,'  Coal  Pn!ic\-  Committee. 

—  .Adjournment. 
Public  Participation:  The  meeting  is 

open  to  the  public.  The  Chairman  of  the 

Committee  is  empowered  to  conduct  the 

meeting  in  a  fashion  that  will  facilitate 


the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Comimittee 
will  b°  permitted  to  do  so  ei'her  befc-e 
or  af*er  the  mee'mg.  Members  of  Lhe 
public  who  wish  to  make  oral 
statements  pertaini.ng  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  number 
listed  above  Requests  must  be  received 
et  least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts.  .Xvaiiable  for  public 
review  and  copying  at  the  Public 
Reading  Room..  R  Mom  lE-190.  Forrestal 
Building,  1000  lndepen<ier,ce  Avenue 
SW.,  Washmg'on.  DC.  b-^tAeen  9:00  a.m. 
and  400  p.m...  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on.  May  2. 1989. 
I  Robert  Franklin, 

Deputy  Advisory  CommiUee,  Management 

Officer. 

[FR  Or-  e<»-inq64  Filed  5-5-89;  8:45  am) 

BIU.1MG  CODE  6450-01 -M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER89-355-000  et  al] 

CP  National  Corp.  et  al.;  Electric  Rate. 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

NtrfV  1.  1989. 

Take  notice  that  the  follouing  filings 
have  been  made  w^ith  the  Commission: 

1.  CP  National  Corporation 

[Docket  No.  ERB'l-SoS-OCKIl 

Take  notice  that  on  April  18, 1989,  CP 
National  Corporation  (CP)  tendered  for 
filing  a  Petition  for  an  at!|ustment  of  the 
average  system  cost  found  by 
Bonneville  Power  .Administration  for  the 
excnance  p°nod.  November  26, 1986 
through  jJy  22,  1987, 

Comm-^itt  date:  May  15,  1989,  in 
accord.ance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Orange  and  Rockland  Utilities,  Inc. 

jDock'M  No.  ERo9-24»-0i:«Jj 

Take  notice  that  on  April  10.  1989 
Orange  and  Rockland  Utilities.  Inc. 
(OSR)  tendered  for  filing  its  response  to 
a  March  9.  1989  deficiency  letter  with 
regard  to  its  earlier  filing  of  January  15. 
1989  concerning  Wakefern  Food 
Corporation. 

Comment  date:  M-i\  15,  l',-ta9,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Northern  Stales  Power  Company 
jDocket  Nos.  ER8&-343-002  and  EL88-17-000) 

Take  notice  that  on  April  4, 1989, 
Northern  Slates  Power  Company  (.NSP) 
tendered  for  filing  an  additional  refund 
compliance  report  in  this  docket. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  Oivinge  and  RcKkland  Utilities  Inc. 

[Docket  No.  ER89-193-000) 

Take  notice  that  on  April  10, 1989, 
Orange  and  Rockland  Utihties,  Inc. 
(O&R)  tendered  for  filing  its  response  to 
a  March  9, 1989  deficiency  letter  with 
regard  to  its  earlier  filing  of  January  19. 
1989  concerning  Mid-Orange 
Correctional  Facility. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E,  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  .'385.214)  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Comjnission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca  shell. 
Secretary. 
[FR  Doc  89-10906  Filed  5-5-89;  845  amj 

BILLING  CODE  6717-ei-M 


(Docket  Nos  OF89-1 52-000  e»  al  ] 

Drew  University,  et  a!.;  Etectric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

May  1, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Drew  University 

(Docket  No.  QF89-152-000) 

On  April  17. 1989.  Drew  University 
(Applicant),  of  36  Madison  Avenue. 
Madison,  New  Jersey  07940,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  Qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
subm.ittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Madison,  New 
Jersey.  The  facility  will  consist  of  an 
internal  combustion  engine  generator 
set.  Thermal  energy  recovered  from  the 
facility  will  be  used  for  production  of 
domestic  hot  water  and  space  heating. 
The  electric  power  production  capacity 
of  the  facility  will  be  60  kw.  The  pnmary 
source  of  energy  will  be  natural  gas. 
Construction  of  the  facility  was 
scheduled  to  begin  February  1989 

Comment  date:  June  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sani-Dairy  Division  of  Penn  Traffic 
Company 

(Docket  No.  QF8»-2l5-000) 

On  April  12, 1989,  Sani-Dai.-y,  Division 
of  Penn  Traffic  Company  ( ApplicantJ,  of 
400  Franklin  Street.  Johnstown. 
Pennsylvania  15901.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  5  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  topping-cycle  cogeneration  facility 
win  be  located  adjacent  to  Applicant's 
dairy  at  400  Franklin  Street.  Johnstown. 
Pennsylvania.  The  facility  will  consist  of 
two  internal  combustion  engine 
generator  sets  with  a  combined  net 
electric  power  production  capacity  of 
1850  kw.  Applicant  states  that  the  useful 
thermal  output  of  the  facility  consists  of 
hot  engine  jacket  cooling  water,  after- 
cooler  heat  and  radiant  heat  from  the 
engines.  According  to  Applicant,  the 
facility's  thermal  output  %vill  be  used  in 
the  dairy  production  process,  to  preheat 
water  for  cleaning  purposes  and  for 
winter  space  heating.  Construction  of 
the  facility  is  expected  to  begin  in  April 
1989. 

Comment  date:  June  7. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Indiana 

(Docket  No.  ER82-773-O0OJ 

Take  notice  that  Public  Service 
Company  of  Indiana.  Ina  on  April  24. 
1989  tendered  for  filing  pursuant  to  the 
Power  Coordination  Agreement  between 
Public  Service  Company  of  Indiana.  Inc. 
(PSI)  and  Indiana  Municipal  Power 
Agency  (IMPA)  a  Third  Amendment. 

The  Third  Amendment  modifies  the 
agreement  by  modifying  §  2.01  to 
transfer  the  Town  of  Edinburgh.  Indiana 
from  PSI's  FERC  Electric  Tariff- 
Original  Volume  No.  1  to  the  Power 
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Coordination  Agreement  as  a  member  of 
IMPA. 
Copies  of  the  filing  were  ser\ed  upon 


Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


accounts  of  Muldrow  and  Otoe  based 
upon  the  value  of  the  power  and  energy 
provided  by  KAMO. 
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United  Gas  Pipe  Line  Co.  et  al.;  Natural 
Gas  Certificate  Filings 


1985)  where  the  District  Court  held  that 
Columbia  could  condemn  under  NGA 
section  7(h)  for  underground  storage 
e.'isements  onlv  withm  the  cenoranhir.al 


(4)  Install,  own  and  operate 
approximately  0.9  miles  of  6-inch 
pipeline,  together  with  measurement  and 

other  .Tnnurtenant  facilities  net  pssarv  In 
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Coordination  Agreement  as  a  member  of 
IMP  A. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Municipal  Power  Agency, 
the  City  of  Edinburgh,  Indiana  and 
Indiana  Utility  Regu!ator>'  Commission. 

PSI  has  requested  waiver  of  the 
Commission's  notice  requirement  to 
permit  the  fihng  to  become  effective 
lune  1,  1989. 

Comment  date:  May  15.  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Carolma  Power  ft  Light  Company 

[Docket  No.  ER89-124-no()) 

Take  notice  that  on  April  6, 1989. 
Carolina  Power  *  Light  Company 
ICP&L)  filed  a  letter  containing 
information  in  response  to  a  directive  by 
the  FERC  staff  that  CP&L  modify  certain 
interchange  rate  schedules,  to  siate  that 
no  customer  taking  hourly  transmission 
service  would  pay  more  than  the  daily 
rate  per  kW  times  the  highest  amount 
(kW)  transmitted  in  an  hour  of  the  day. 
The  modifications  affect  CP&L's 
interchange  service  schedules  with 
South  Carolina  Electric  &  Gas  Company. 
South  Carolina  Public  Service  Authority, 
Virginia  Electnc  and  Power  Company, 
and  Duke  Power  Company.  Copies  of 
this  filing  have  been  sent  to  these 
utilities.  The  modifications  to  all 
interchange  rate  schedules  are 
requested  to  become  effective  on  the 
date  the  FERC  accepts  the  modifications 
for  filing. 

Comment  date:  May  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  PacifiCorp,  Doing  Business  as  Pacific 
Power  ft  Light  Company  and  Utah 
Power  ft  Light  Company 

Docket  .No  ER89-356-0001 

Take  notice  that  on  April  18,  1TO9. 
PacifiCorp.  doing  businrss  as  Pacific 
Power  &  Light  Company  and  Utah 
Power  &  Light  Company  (PacifiCorp), 
tendered  for  filing,  in  accordance  with 
18  CFR  35.12  of  the  Commission's  Rules 
and  Regulations,  a  South  Idaho 
Exchange  Agreement  (.Agreement)  with 
Bonneville  Power  Administrtition  dated 
February  13,  1989. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  the  rate 
schedule  become  effective  on  February 
13, 1989.  corresponding  to  the  effective 
date  of  the  Agreement. 

Copies  of  this  filing  have  been 
supplied  to  Bonneville  Power 
Adm.inistration  and  the  Idaho  Public 
Utilities  Commission. 


Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

6.  Florida  Power  Corporation 

(Docket  No  ER89-357-000I 

Take  notice  that  on  April  19,  1989, 
Florida  Power  Corporation  fFlonda 
Power)  tendered  for  filing  amended 
revisions  to  the  capacity  charges, 
reservation  fees  and  energy  adder  for 
various  interchange  services  provided 
by  Florida  Power  pursuant  to 
interchange  contracts  with  Florida 
Power  *  Light  Company,  Fort  Pierce 
Utilities  Authority,,  Jacksonville  Electric 
Authority,  Kissimmee  Utility  Authority, 
Orlando  Utilities  Commission,  Sebring 
Utilities  Commission,  Seminole  Electric 
Cooperative.  Inc.  Tampa  Electric 
Company,  and  the  Cities  of  Gainesville, 
Homestead,  Key  West,  Lakeland,  Lake 
\\ Orth,  .New  Sm.yrna  Beach.  St,  Cloud, 
Starke.  Tallahassee  and  Vero  Brach, 
Florida.  The  interchange  services  v\hich 
are  affected  by  these  revisions  are 
Services  Schedule  E3 — Short  Term  Firm, 
current  negotiated  commitments  under 
Service  Sc:hedule  D — Long  Term  Firm. 
Service  Schedule  F— Assured  Capacity 
and  Enercy,  Service  Schedule  G — 
Backup  Service,  Service  Schedule  H — 
Reserve  Service,  and  the  Contract  for 
Assured  Capacity  and  Energy  with 
Florida  Power  &  Light  Company.  Florida 
Power  states  that  the  revised  capacity 
charges,  reservation  fees,  and  energy 
adder  were  developed  using  the  same 
methodology  as  used  in  the  original 
filings. 

Florida  Power  requests  that  the 
amended  revised  capacity  charges 
reservation  fees  and  energy  adder  be 
made  effective  on  May  1.  1989  through 
April  30,  1990.  Florida  Power  therefore 
requests  waiver  of  the  Commission's 
sixty  day  notice  requirement.  According 
to  Florida  Power,  the  filing  has  been 
served  on  each  of  the  affected  utilities 
and  the  Florida  Public  Service 
Commission. 

Comment  date:  May  15,  1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

7.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER89-35ft-000] 

Take  notice  that  on  April  19,  1989. 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  Power 
Exch:inge  .Agreement  between  OG&E 
and  KAMO  Electric  Cooperative,  Inc. 
(KAMO).  Also  included  in  the  filing  is  a 
revised  Index  of  Purchasers. 

The  Agreement  provides  for  KAMO  to 
deliver  certain  amounts  of  power  and 
energy  into  the  system  of  OG&E  and 
then  to  receive  credit  to  KAMO  s 


accounts  of  Muldrow  and  Otoe  based 
upon  the  value  of  the  power  and  energy 
provided  by  KAMO. 

Copies  of  this  filing  have  been  served 
upon  KAMO,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER89-3t:.9-WX)j 

Take  notice  that  April  24. 1989,  Bangor 
Hydro-Electric  Company  (Bangor) 
tendered  for  filing  a  proposed  rate 
schedule  pertaining  to  a  Power  Sale 
Agreement  (Agreement)  made  as  of  May 
1, 1989,  between  Bangor  Hydro-Electric 
Company  (Bangor)  and  Boston  Edison 
Company  (Boston)  for  the  sale  of  power 
to  Boston, 

Bangor  states  that  the  Agreement 
provides  for  a  sale  to  Boston  of  12,000 
kilowatts  of  unit  power  from  Bangor's 
entitlements  in  William  F,  Wyman  '^4 
fossil-fired  steam-electric  unit  located  in 
Yarmouth,  Maine,  for  a  period  of 
approxim.ately  six  months  commencing 
on  May  1, 1989. 

Bangor  requests  that  the  Comimission 
permit  the  rate  schedule  to  become 
effective  on  May  1, 1989, 

Bangor  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  or  delivered 
to  Boston  Edison  Company. 

Comment  date:  May  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  .Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sfcrt-rnry: 
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(Docket  Nos.  CP89- 1247-000  et  al.] 

United  Gas  Pipe  Line  Co.  et  ai.;  Natural 
Gas  Certificate  Filings 

May  1, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

[Docket  No,  CP89-1247-OO0] 

Take  notice  that  on  April  19. 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1247-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  on  an  interruptible  basis  for  Centran 
Corporation  (Centran).  under  the 
blanket  certificate  issued  in  Docket  .No. 
CP88-6-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  proposes  to 
transport  for  Centran  10,039  MMbtu  on  a 
peak  day,  10,039  MMBtu  on  an  average 
day  and  3,664,235  MMBtu  on  an  annual 
basis.  United  also  states  that  pursuant 
to  a  Transportation  Agreement  dated 
December  12, 1988  between  United  and 
Centran  (Transportation  Agreement) 
proposes  to  transport  natural  gas  for 
Centran  from  points  of  receipt  located  in 
various  counties  in  Louisiana.  The 
points  of  delivery  and  ultimate  points  of 
delivery  are  located  in  multiple  states. 

United  further  states  that  it 
commenced  this  service  March  13,  1989. 
as  reported  in  Docket  No.  ST89-2955- 
000. 

Comment  date:  June  15, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-1256-O00| 

Take  notice  that  on  April  24. 1989, 
Natural  Gas  Pipeline  Com.p.'iny  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-1 256-000.  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  continued  operation  of  cert,=iin 
existing  natural  gas  storage  fields  and 
related  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Because  of  a  holding  in  Columbia  Gas 
Transmission  Corp.  v.  An  Exclusive  Gas 
Storage  Easement.  578  F.  Supp.  930  (N.D. 
Ohio  1983,  affd  776  F.  2d  125  (6th  Cir. 


1985)  where  the  District  Court  held  that 
Columbia  could  condemn  under  NGA 
section  7(h)  for  underground  storage 
easements  only  within  the  geographical 
boundaries  of  its  storage  field  as 
represented  in  its  original  certificate 
application.  Natural  has  conducted  a 
review  of  its  certification  of  its  storage 
fields.  It  was  determined  that  for  five  (5) 
of  Natural's  storage  fields  the  maps 
currently  filed  with  the  Commission  do 
not  reflect  an  adequate  "buffer  zone" 
and  therefore,  under  the  holding  in 
Columbia.  Natural  would  not  be  able  to 
use  Section  7(h)  of  the  Natural  Gas  Act 
to  condemn  exc'usive  storage  easements 
to  assure  the  continued  integrity  of  its 
storage  fields.  The  five  (5)  storage  fields 
are:  Cairo  St.  Peter  Storage  Field  located 
in  Louisa  County,  Iowa;  Columbus  City 
St.  Peter  Storage  Field  located  in  Louisa 
County.  Inwa;  Loudon  (Devonian) 
Storage  Field  located  in  Fayette  and 
Effingham  Counties,  Illinois:  Sayre 
(Brown  Dolomite)  Storage  Field,  a 
leased  storage  field,  located  in  Beckham 
County.  Oklahoma;  and  North  Lansing 
[Rodessa  Young)  Storage  Field  located 
in  Harrison  and  Gregg  Counties.  Texas. 

.Natural  in  this  filing  presents 
information  and  maps  establishing  new 
field  boundaries  for  the  five  (5)  fields 
involved  herein  that  will  provide  the 
required  buffer  zone  needed  to  assure 
the  integrity  of  the  fields. 

Comment  datt-:  May  22, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  K  N  Energy,  Inc. 

[Docket  No.  CP89-1265-0001 

Take  notice  that  on  April  24, 1989,  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP89-1265-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity  for 
authority  to  construct  and  operate 
facilities  related  to  the  Huntsman  and 
Big  Springs  storage  facilities,  aU,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically.  K  N  requests 
authorization  to: 

(1)  Install,  own  and  operate  three 
additional  injection/withdrawal  wells  in 
the  Huntsman  Storage  Facility, 

(2)  Install,  own  and  operate 
approximately  0.6  mile  of  8-inch 
pipeline,  together  with  measurement  and 
other  appurtenant  facilities  necessary  to 
connect  the  three  new  Huntsman 
storage  wells  to  the  Huntsman  Storage 
Field  gathering  system, 

(3)  Install,  own  and  operate  five 
additional  injection/withdrawal  wells  in 
the  Big  Springs  Storage  Facility, 


(4)  Install,  own  and  operate 
approximately  0,9  miles  of  6-inch 
pipeline,  together  with  measurement  and 
other  appurtenant  facilities  necessary  to 
connect  the  five  new  Big  Springs  Storage 
wells  to  the  Big  Springs  Storage  Field 
gathering  system. 

K  N  estimates  the  cost  of  facilities  at 
$1,929,000,  which  would  be  financed 
from  internally  generated  funds  or 
would  be  obtained  from  interim  bank 
loans  which  at  a  later  dale  may  be 
funded  through  a  security  issue, 

K  N  proposes  to  use  the  additional 
facilities  to  increase  the  peak  day 
deliverability  on  its  system.  It  is 
indicated  that  the  additional 
deliverability  is  needed  to  permit  K  N  to 
retain  its  merchant  function  and  expand 
its  transportation  services. 

Comment  date:  May  22, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  CNG  Transmission  Corporation 
[Docket  No.  CP8»-1267-000| 

Take  notice  that  on  April  25. 1989. 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No.  CP89- 
1267-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  new  delivery 
point  to  Rochester  Gas  ft  Electric 
(RG&E),  an  existing  jurisdictional 
customer,  and  to  construct  and  operate 
appurtenant  facilities,  under  the 
certificate  issued  in  Docket  No.  CP82- 
537-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CNG  proposes  to  add  the  new 
delivery  point  at  a  new  sales  meter 
station  between  CNG  and  Tennessee 
Gas  Pipeline  Company  (Tennessee)  near 
the  town  of  Avon,  Livingston  County, 
New  York,  to  be  known  as  the  Avon/ 
Livonia  Connection.  It  is  stated  that 
CNG  and  Tennessee  will  construct  and 
CNG  will  operate  the  facilities 
necessary  to  deliver  the  gas  to  RG&E, 
including  measurement  and  pressure 
regulating  facilities.  It  is  further  stated 
that  the  estimated  cost  for  all  delivery 
facilities  required  is  $270,000  with  RG&E 
reimbursing  CNG  for  70  percent  of  the 
cost  of  constructing  all  associated 
facilities.  It  is  also  stated  that  a  daily 
maximum  quantity  of  4.400  dekatherms 
of  natural  gas  will  be  delivered  to  RG&E 
at  this  point. 

CNG  states  that  RG&E  has  requested 
the  delivery  point  and  additional  sales 
quantities  to  meet  the  total  current  end 
future  requirements  of  its  customers  in 
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the  vicinity  of  Livingston  County,  New 
York  and  that  its  requirements-types 
service  to  RG&E  under  Rate  Schedule 


Docket  No.  CP8&-1269-000  a  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations, 

Comment  date:  June  15. 1989,  in 
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within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


[Protect  No.  2275  Colorado  I 


Public  Service  Co.  of  Colorado;  Intent 


(Project  No  2550  Wisconwnl 
Wisconsin  Electric  Power  Co    trifer* 
To  File  an  Appttcation  for  a  New 
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the  vicinity  of  Livingston  County,  New 
York  and  that  its  requirements-types 
service  to  RGAE  under  Rate  Schedule 
RQ  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  permits  such  deliveries. 
CNG  states  that  RGSE  has  advised  it 
that  the  volumes  RG&E  will  purchase  at 
the  new  delivery  point  will  be  used  m  ifs 
system  supply  to  meet  its  market 
requirements  in  Livingston  County  and 
surrounding  area. 

Comment  date:  [une  15.  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

5.  Texas  Gas  Transmission 

IDocket  No  CP80-1268-0<»! 

Take  notice  that  on  Apnl  23.  1969, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3dCX)  Frederica  Sti-eet. 
Owensboro,  Kentucky.  42301.  filed  in 
Docket  No.  CP89-1268-000  a  request 
pursuant  to  }}  137.205  and  264  223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  tra.isportation 
service  forTXG  Gas  Marketing 
Company  (TXG|  under  its  blanket 
certificate  issued  in  Docket  .No.  CP88- 
686-000  pursuant  to  section  7  cf  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  it  would  receivp 
the  gas  for  TXG  at  existing  points  of 
receipt  in  Louisiana.  Texas,  offshore 
Louisiana,  offshore  Texas.  Arkansas, 
Indiana.  Illinois.  Kentucky  and  Ohio, 
and  would  redeliver  the  gas  for  TXG  at 
existing  interconnections  located  m 
Louisiana  for  ultimately  delivery  to 
Florida  Gas  Transmission  Company 
Texas  Gas  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  TXG  would  be  100.000  \LMBtu 
equivalent  of  natural  jjas.  100.000 
MMBtu  equivalent  of  natural  g<is  and 
38,500.000  MMBtu  equivalent  of  na'urdl 
gas,  respectively. 

Texas  Gas  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
No.  ST89-2812.  it  reported  that 
transportabon  service  for  TXG 
commenced  on  March  11,  1989  under  the 
120-day  automatic  authorization 
provisions  of  }  284.223(a). 

Comment  date:  [une  15. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

6.  Texas  Gas  Transmission  Corporation 

(Docket  .\o  CP89-i:6*-000l 

Take  notice  thai  on  Apnl  25. 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro,  Kentucky  42301.  filed  in 


Docket  No.  CP89-1269-000  a  request 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
.Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  fcr  Texas-Ohio  Gas,  Inc.  (Texas- 
Ohio  1  under  the  blanket  certificate 
issued  m  Docket  No.  CP88-686-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

1  exas  Gas  requests  authorization  to 
transport  on  a  peak  day  up  to  7,000 
MMUiu  of  natural  gas  for  Texas-Ohio, 
with  an  estimated  averajie  daily 
quantity  of  7,000  MMBtu,  On  an  annual 
basis,  Texas-Ohio  estimates  a  volume  of 
2,,5v'J5,0(X)  MMBtu.  Texas-Ohio  has 
identified  the  ultimate  end-user  of  the 
^as  as  [.ammates,  Inc. 

Transportation  service  for  Texas-Ohio 
commenced  March  14,  1989  under  the 
120-day  automatic  provisions  of  section 
§  284, 223(a)  of  the  Commission's 
Regulations  as  reported  in  Docket  No. 
5189-2716. 

Comment  date:  June  15, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tarpon  Transmission  Company 

(Docket  No.  CP89-1 272-000) 

Take  notice  that  on  Apnl  26.  1989, 
Tarpon  Transmission  Company 
(Applicant).  P,0  Box  1478.  Houston. 
Texas  77251-14"8.  filed  in  Docket  No. 
CP89-1 272-00(3  a  prior  notice  filing. 
pursuant  to  5  157  205  and  §  284.223  of 
the  Commission's  Regulations,  for 
authorization  to  provide  interruptible 
transportation  service  for  Kimball 
Resources,  Inc.  (Kimbal!),  a  marketer  of 
natural  gas.  under  Applicant  s  blanket 
certificate  issued  in  Docket  No.  CP88- 
89-000,  all  as  more  fully  set  forth  in  the 
prior  notice  filing  on  file  with  the 
Commission  and  open  to  pi'blic 
inspection. 

Applicant  states  that  under  an 
interruptible  gas  transportation  service 
agreement  between  Applicant  and 
Kimball  dated  August  25.  1988, 
Applicant  proposes  to  transport  natural 
gas  from  points  of  receipt  located  in 
Eugene  Island  Area.  Blocks  380, 
(Platform  "A").  381  and  361.  all  located 
offshore  Louisiana,  to  a  point  of  delivery 
located  in  Block  274  of  the  Ship  Shoal 
Area.  South  Addition,  offshore 
Louisiana. 

Applicant  further  states  that  the  peak 
daily,  average  daiiy  and  annual 
quantities  transported  would  be  51.100 
MMBt'i,  \2'M)  MMBtu  and  456,250 
MMBtu.  respectively  I'  is  asserted  that 
service  commenced  March  1.  1989,  as 
reported  in  Docket  No.  S T8&-2853-000. 


pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  June  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Fjierg>'  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  lime  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commissions 
staff  may.  within  45  days  after  the 
i.ssuance  of  Ihe  instant  notice  by  the 
Com.mission.  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary: 

(FR  Doc.  89-10908  Filed  5-5-89;  8:45  am) 

BILUNG  COOE  (717-01-« 

[Project  Na  2607  North  Carolina) 

Duke  Power  Co^  Intent  to  File  an 
Application  for  a  New  Ucense 

May  1. 1989. 

Take  notice  that  on  December  29. 
1988,  Duke  Power  Company,  the  existing 
licensee  for  the  Spencer  Mountain 
Hydroelectric  Project  No.  2607,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2607  was  issued 
effective  May  1, 1969.  and  expires 
December  31, 1993. 

The  project  is  located  on  the  South 
Fork  Catawba  River  in  Gaston  County. 
North  Carolina.  The  principal  works  of 
the  Spencer  Mountain  i*roject  include  a 
rubble  masonry  overflow  dam  about  12 
feet  high  and  636  feet  long;  a  reservoir  of 
68  acres  at  elevation  634.7  feet  m.s.l.;  a 
headwoi  ks  and  a  3.640-foot-long  canal, 
about  30  feet  wide;  a  powerhouse  with 
an  installed  capacity  of  640  kW;  a 
substation  and  a  3.300-foot-long,  44-kV 
transmission  feeder  line;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  descnbed 
in  Docket  No.  RM87-7-00G,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  422  South  Church  Street,  Charlotte, 
NC  28242. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Hcense.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  10909  Filed  5-5-89;  8:45  amj 

BIUINO  COOC  (717-0V4I 


[Protect  No.  2275  Colorado) 

Public  Service  Co.  of  Colorado;  Intent 
to  File  an  Application  for  a  New 
Ucense 

May  1. 1989. 

Take  notice  that  on  December  22, 
1988,  Public  Service  Company  of 
Colorado,  the  existing  licensee  for  the 
Salida  Hydroelectric  Project  No  2275. 
filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.S.C,  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-^95. 
The  original  license  for  Project  No.  2275 
was  issued  effective  March  22,  1960,  and 
expires  December  31, 1993. 

The  project  is  located  on  the  South 
Arkansas  River  in  Chaffee  County, 
Colorado,  and  occupies  some  United 
States  lands.  The  principal  works  of  the 
Salida  Project  include:  Salida  No,  1  with 
a  10-foothigh,  50-foot-iong  concrete 
diversion  dam.  a  4.806-foot-long  steel 
pipeline  to  Fooses  Creek  Reservoir  from 
which  extends  an  8,080-foot- long  steel 
pipeline  to  a  powerhouse  with  an 
installed  capacity  of  750  kW:  Salida  No. 
2  using  the  afierbay  of  Salida  No.  1,  an 
11.668-foot-long  steel  pipeline  to  a 
powerhouse  with  an  installed  capacity 
of  560  kW;  substations,  transmission 
line  connections  and  appurtenant 
facilities. 

Pursuant  to  section  15ib)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-O00.  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commissions  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  5900  East  39th  Avenue,  Denver,  CO 
80207. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-10910  Filed  5-5-89;  8:45  amJ 
BtixiMG  CODE  »^^^-o^^M 


[Project  No,  2550  W(»con»in) 
Wisconsin  Electric  Power  Co    Infent 
To  File  an  Application  for  a  New 
License 

May  1. 1989. 

Take  notice  that  on  December  19, 
1988,  Wisconsin  Electric  Power 
Company,  the  existing  licensee  for  the 
Weyauwega  Hydroelectric  Pro)ect  No. 
2550.  filed  a  notice  of  intent  to  file  an 
application  for  a  new  hcense.  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  license  for  Project  No.  2550 
was  issued  effective  May  1. 1965,  and 
expires  December  31, 1993. 

The  project  is  located  on  the 
Waupaca  River  in  Waupaca  County. 
Wisconsin.  The  principal  works  of  the 
Weyauwega  Project  include  a  dam  with 
161-foot-long  steei  sheet  pile  faced  earth 
sections  and  a  50-foot-wide  spillway:  a 
reservoir  of  286  acres;  a  powerhouse 
with  an  installed  capacity  of  400  kW;  a 
transmission  line  connection:  and 
appurtenant  faciUties. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  2a  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street,  NR,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  hcensee 
at  Real  Estate  Department,  Public 
Service  Building  Room  452,  231  West 
Michigan  Street,  Milwaukee,  WI 53201. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  hcense  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  appUcations  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  0.  Casiiell. 
Secretary, 
[FR  Doc.  89-10911  Filed  5-5-89:  8:45  ami 

BIUJNQ  COOC  •717-01-41 


i  Project  No.  2471  Michtgan 

Wisconsin  Electric  Power  Co  ,  Intent 
To  File  an  Application  for  a  Hevt 
License 

May  1.  1^89. 

Take  notice  that  on  December  19, 
1988,  Wisconsin  Electric  Power 
Company,  the  existing  Ucensee  for  the 
Sturgeon  Hydroelectric  Project  No.  2471, 


19610 
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filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  l5(bl(ll  of  the  Federal  Power 


was  issued  effective  April  1, 1962.  and 
expires  December  31,  1993. 
The  project  is  located  on  the  Oconto 


Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  All  comments 
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in  Room  lE-234, 1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

Dated:  April  28.  19C9. 


First,  we  will  penerally  assume  that  all 
purchasers  of  CITCO  diescl  fuel  dunng  the 
settlement  period  were  injured  by  Thome's 

nnH  PmIumr  R  Mrtmnc    TV,] 


]  c  a  toll  mnt,i 


that  dividing  by  gallons  not  supplied  by 
CITCO  would  also  be  a  reasonable  method  of 
calculating  a  volumetric.  Cibbs.  14  DOE  at 
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filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  secUon  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  use.  808,  as  amended  by 
section  4  of  the  Electric  Consijmers 
Protection  Act  of  1986,  Pub  L  99-495. 
The  onginal  license  for  Project  No.  2471 
was  issued  effective  Apni  1.  1962,  and 
expires  December  31,  1993 

The  project  is  located  on  the  Sturgeon 
River  in  Dickinson  Co'jnty.  Michigan, 
The  principal  works  of  the  Sturgeon 
Project  include  a  217-foot  long  concreta 
arch  dam.  a  14-foot-wide  penstock 
intake,  and  a  7.5-foot-widt;  trash  gate;  a 
re»er\oir  of  248  acres;  a  7-foo!-diametpr 
260-foot-long  penstock,  a  powerhouse 
with  an  installed  capacity  of  BOO  kW;  a 
transmission  line  connect;on.  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)f21  of  the  Act. 
Ihe  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28,  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Real  Estate  Department,  Public 
Service  Building  Room  452,  231  West 
Michigan  Street  Milwaukee,  Wl  53201. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 

Lois  D.  CasbelL 

Secrvtjry. 

(PR  Doc  89-10912  Filed  5-V-89;  8:45  am| 

tUXmO  COM  (717^1-M 


[Project  No.  2523  Wisconsin  1 

Wisconsin  Elsctric  Power  Co.;  Intent 
To  File  an  Application  for  a  New 
Ucensa 

Md>  1,  1989. 

Take  notice  that  on  December  19, 
1988.  Wisconsin  Electric  Power 
Company,  the  existing  hcensee  for  the 
Oconto  Falls  Hydroelectric  Project  No. 
2523,  filed  a  notice  of  intent  to  file  an 
Hpplication  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electnc  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  licen.se  for  Project  No.  2523 


was  issued  effective  April  1, 1962,  and 
expires  December  31,  1993. 

The  project  is  located  on  the  Oconto 
River  in  Oconto  County,  Wisconsin.  The 

principal  work,9  of  t.hp  Oconto  Project 
include  a  T'S-f'-'ot  lonj^  ea.-th  dike  to  the 
left,  a  120-foot-long  gravity  dam,  a 
spillway  with  three  Taintor  gates, 
another  llO-foot-long  gravity  dam,  and  a 
1,350  foot  long  earth  dike  to  the  right  of 
the  powprhouse;  a  reservoir  of  240  acres; 
a  powerhou.se  with  an  installpd  capacity 
of  1.320  kW:  a  tr.iiismission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
ti:e  hcensee  is  required  to  make 
ava,lalile  cp.T'.n\n  information  described 
in  Docket  ,\;    RM37-7-(XX).  Order  No. 
496  1  Final  Rule  issued  Apr:!  28,  1988),  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission  s  l^iblic  Reference 
Branch.  Room  TOO)  H25  North  Capitol 
Street,  NE.  Wrfshinaton,  DC  20426.  The 
above  infortratuin  as  cipscnbcd  in  the 
rule  18  now  available  from  the  licensee 
at  Real  Estate  Department.  Public 
Service  Buildms  Room  452,  231  West 
MichiRan  Street,  Milwaukee,  WI  53201. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
Decen,ber31.  IWl 
Lois  0.  Cashcll 
Secrelary. 
ira  Uo(   W4- 10913  Filed  5-5-89;  8:45  amj 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Orrce  of  Hearings  and 

.Appeals.  DOF- 

ACTION:  Notice  of  proposed 

implementation  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 

Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$90,000,  plus  accrued  interest,  obtained 
through  a  plea  bargaining  agreement 
between  the  U.S.  Department  of  [ustice 
and  F.  Lee  Thome  and  Charles  Pabian 
of  Kli.iS  Oil  Corrpany,  a  firm  that 
operated  a  number  of  service  stations  in 
Florida.  The  money  is  currently  being 
held  in  escrow, 

DATE  AND  AOOAES&  Comments  must  be 
filed  on  or  before  lune  7,  1989,  and 
should  be  addressed  to  the  Office  of 


Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW„ 
Washington,  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  KEF-0022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Wa.shington,  DC  20585,  (202]  586-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
to  adversely  affected  parties  $90,000, 
plus  accrued  interest,  obtained  by  the 
DOE  through  plea  bargaining 
agreements  between  the  US, 
Department  of  Justice  and  two 
individuals:  F.  Lee  Thome  (Thorne)  and 
Charies  Pabian  (Pabian).  Thome  was 
the  owner  of  Elias  Oil  Company  (Elias) 
and  Pabian  was  the  Atlanta  Regional 
Manager  for  CITCO,  Elias'  diesel  fuel 
supplier.  Both  Thome  and  Pabian  made 
restitution  to  the  Department  of  Energy 
for  willful  violation  of  10  CFR  Part 
205.22  by  falsely  certifying  on  Form 
FEO-17  the  figures  of  Elias'  historical 
purchases  of  diesel  fuel. 

The  Office  of  Hearings  and  Appeals 
proposes  that  the  funds  should  be 
distributed  to  CITCO  customers  that 
purchased  diesel  fuel  during  the  months 
of  February  1974,  April  1974,  and  June 
1975  (the  settlement  period).  In  order  to 
be  considered  for  a  portion  of  the  funds 
remitted  by  Thome  and  Pabian,  a 
claimant  must  indicate,  for  each  month 
of  the  settlement  period,  its  base  period 
allocation  of  diesel  fuel  from  CITCO  and 
the  number  of  gallons  actually 
purchased  from  CITCO,  and  the  base 
period  allocation  and  gallons  purchased 
from  other  suppliers. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Such 
parties  are  requested  to  submit  two 
copies  of  their  comments.  Comments 
should  be  submitted  June  7, 1989.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  1;00  and  5;00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 


in  Room  lE-234, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

Dated:  Apn!  28,  1909. 
George  B  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

April  28, 1969, 

Name  of  Firm:  Elias  Oil  Company 
Date  of  Filing:  March  26. 1986 
Case  Number:  KEF-0022 

Under  the  procedural  regulations  of  the 

Department  of  Energy  (DOE),  the  Economic 
Regulatory  Adminisiration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (QUA)  furr.nilate  and  implement 
special  refund  procei^iires.  Sep  10  CFR  Part 
205,  Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured  by 
violations  of  the  DOE  regulations.  On  March 
26, 1986.  the  ERA  requested  that  the  OtIA 
formulate  and  imp|pni>;nt  procedures  to 
dist.nbute  890,000  (the  settlement  fund)  which 
it  received  in  accordance  with  two  plea 
bargaining  agreements.  This  Proposed 
Decision  contains  the  OtLA's  tentative  plan 
f(ir  distributing  these  monies. 

The  monies  involved  in  this  proceeding 
were  obtained  through  plea  agreements  thai 
became  final  on  August  17,  1983  between  the 
U.S.  Department  of  justice  and  two 
individuals:  F  Lee  Thome  (Thome)  and 
Charles  Pabian  (Pabian)  Thorne  was  the 
owner  of  Elias  Oil  Company  (Elias),  a  firm 
that  operated  a  number  of  service  stations  in 
Florida.  Pabian  was  the  Atlanta  Regional 
Manager  for  Cities  Ser\  ices  Oil  Company 
(CITCO).  Elias'  diesel  fuel  supplier.  In  a 
criminal  action  brought  against  Thorne  and 
Pabian,  the  US.  Attorney  and  the  L'S. 
Department  of  lustice  charged  that  Thome 
falsely  certified  on  Form  FEO-17  that  Elias' 
statements  of  its  purchases  of  diesel  fuel 
during  the  months  of  February  1974.  April 
1974,  and  )une  1975  (hereinafter  referred  to  as 
the  settlement  period]  were  accurate, 
although  he  knew  these  figures  were 
substantially  inflated.  Thome's  action 
resulted  in  an  increase  in  Ellias'  diesel  fuel 
allocation.  Furthermore,  Pabian.  Elias'  diese! 
fuel  supplier,  falsely  certified  Elias'  FEO-17 
forms  as  true.  Thome  and  Pabian  pleaded 
quilty  to  the  charges  against  them  for  the 
settlement  period.  As  part  of  the  plea,  Thume 
paid  $80,000  and  Pabian  paid  $10,000  to  the 
DOE.  These  monies  have  been  deposited  in 
an  escrow  account  pending  ultimate 
disposition  by  the  DOE.  This  Proposed 
Decision  and  Order  concems  the  distritnition 
of  those  fimds.  Comments  are  solicited  on 
these  proposed  procedures. 

We  propo.se  to  distnbute  the  settlement 
fund  to  any  firm  or  individual  demonstrating 
injury  as  a  result  of  Thome's  and  Paiiians' 
actions.  We  do  not  have  a  record  of  ClTCO's 
diesel  fuel  customers  during  the  settiemcnt 
period.  Therefore,  wo  propose  to  in\'ile 
claims  from  any  purchaser  of  CITCO  diesel 
fuel  during  the  settlement  period  who  can 
demonstrate  that  i1  was  injured  by  Thome's 
and  Pabian's  actions.  We  propose  to  adopt 
the  following  standard.s  and  prcsumjitions  to 
assess  the  claims  of  these  customers  ' 


'  Presumptions  in  refund  cases  are  specifically 
Buthorized  by  i  205.282(e)  of  the  DOE  procedural 


First,  we  will  generally  assume  that  ail 
purchasers  of  CITCO  diesel  fuel  diuing  the 
settlement  period  were  injured  by  Thome's 
and  Pabian  s  actions.  This  assumption  is 
based  on  the  evidence  that  during  the 
settlement  period,  all  of  ClTCO's  diesel  fuel 
customers  were  unable  to  receive  a  portion  of 
their  own  adjusted  base  period  allocations 
because  of  Elias'  artificially  inflated  diesel 
fuel  allocation.  Therefore,  we  propose  to 
adopt  the  presumption  that  all  CITCO 
purchasers  of  diesel  fuel,  with  the  exception 
of  Ellias,  were  injured  with  respect  to  any 
gallons  of  diesel  fuel  to  which  they  were 
entitled,  but  did  not  receive  from  CITCO 
during  the  settlement  period.* 

Second,  we  propose  to  adopt  a  volumetric 
method  to  divide  the  settlement  fund  among 
applicants  who  demonstrate  that  they  are 
eligible  to  receive  refunds.  Under  this 
methodology,  we  will  presume  that  all 
customers  experienced  an  equal  amount  of 
loss  per  gallon  as  a  result  of  not  receiving  the 
correct  adjusted  base  period  allocation  of 
Second,  we  propose  to  adopt  a  volumetric 
method  to  divide  the  settlement  fund  among 
applicants  who  demonstrate  that  they  are 
eligible  to  receive  refunds.  Under  this 
methodology,  we  will  presume  that  all 
customers  experienced  an  equal  amount  of 
loss  per  gallon  as  a  result  of  not  receiving  the 
correct  adjusted  base  period  allocation  of 
diesel  fuel  from  CITCO  during  the  settlement 
period.  Sep  Gibbs  Industries.  Inc.,  14DOE 
i  85,460  (19fl6)  {Gibbs).  As  we  have  stated  in 
prior  r^ses,  allocating  refunds  on  a 
volumetric  basis  is  efficient,  treats  all  firms 
similarly,  and  avoids  detailed  examination  of 
the  impact  of  the  violation  on  each  firm.  See 
Office  of  Special  Counsel,  10  DOE  f  85.048  at 
88.199  (1962). 

Utilizing  the  volumetric  refund  presumption 
will  also  further  our  goal  of  granting 
restitution  to  as  many  claimants  as  possible 
by  simplifying  the  process  through  which 
refund  applications  are  prepared  and 
analj  zed.  In  this  case,  the  volumetric  refund 
amount  will  be  calculated  by  dividing  the 
settlement  amount  ($90,000)  by  the  total 
es'irnated  volume  of  diesel  fuel  sold  by 
CITCO  during  the  settlement  period 
(141,876.000  g.illons),  yielding  a  per  gallon 
volumetric  refund  amount,  exclusive  of 
interest,  of  $0.0006  ($90,000/141.876.000 
gallons  =  $0.0006  per  gallon].*  We  recognize 


rpgulalions  in  order  that  refund  applications  may  be 
considered  lo  an  efTidenl  and  equitable  manner. 

'  This  presumption  will  no!  apply  to  firms  that 
ivere  able  to  oblam  suffitiont  quanlilies  of  diesel 
fuel  elsewhere  during  the  settlement  penod.  llie 
acquisition  of  product  from  other  sources  would 
have  mitigated  Itte  injurj  thai  such  customers 
experienced  as  a  result  of  CfTCO's  failure  lo  supply 
them  with  (heir  full  allocation  because  of  Thome's 
and  Pabian's  actions.  However,  a  claimant  thai 
purchased  product  From  alternate  sources  during  the 
setilemenl  period  will  still  be  eligible  for  a  refund, 
if,  for  example,  it  shows  that  it  paid  a  significantly 
higher  price  for  Ihe  prtiduct  and  was  not  able  to 
pass  (he  higher  price  through  lo  its  customers. 

'  Ul  I  CD's  diesel  fuel  sales  were  estimated  from  a 
1979  CrrcO  annual  report  that  details  its  product 
sales  for  the  settlement  period. 


BEST  COPY  AVAILABLE 


that  dividing  by  gallons  not  supplied  by 
CITCO  would  also  be  a  reasonable  method  of 
calculating  a  volumetric.  Gibbs.  14  DOE  at 
88,846.  However,  in  this  case,  that  number  is 
not  reasonably  determinable  and  would 
leave  refund  applicants  in  the  difficult 
position  of  showing  the  gallons  not  recelvecL 
Also  the  amount  allocated  to  each  customer 
under  either  method  should  be  identical 
Therefore,  each  claimant's  allocable  share 
will  be  determined  by  multiplying  the 
volumetric  refund  amount  by  the  number  of 
CrrCO  gallons  it  purchased  during  the 
settlement  period.*  In  addition,  successful 
applicants  will  receive  a  pro  rata  share  of  the 
interest  that  has  accrued  since  the  deposit  of 
the  funds  into  an  estrow  account. 

In  addition,  an  applicant  mutt  demonstrote 
injury  by  showing  a  contemporaneous 
complaint  to  the  DOE  or  other  evidence  that 
the  firm  was  unable  to  make  up  the  supply 
shortfall  or  other  evidence  of  injury.  An 
applicant  attempting  to  indicate  injury  by 
showing  a  supply  shortfall  might  make  the 
showing  by  substantiating  its  base  period 
allocation  of  diesel  fuel  from  CITCO,  as  well 
as  the  number  of  gallons  actually  purchased 
from  CITCO.  and  the  base  period  allocation 
and  gallons  purchased  from  all  other 
suppliers.        « 

As  in  previous  cases,  only  claims  for  at 
least  $15  will  be  processed  This  minimom 
has  been  adopted  in  prior  refund  cases 
because  the  cost  of  processing  claims  for 
refunds  of  less  than  $15  outweighs  the 
benefits  of  restitution  in  those  situations.  See, 
e.g..  Uban  OH  Co..  9  DOE  \  82.541  at  85.225 
(1982).  See  also  10  CFR  205.2a6(b).  The  same 
principle  applies  here. 

Refimd  applications  in  the  Elias  proceeding 
should  not  be  filed  unKl  after  issuance  of  a 
final  Decision  and  Order.  Detailed 
procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and  Order.  We 
intend  to  publicize  the  distribution  process  to 
solicit  comments  on  the  Proposed  Etecision 
and  Order.  Comments  regarding  the  tentative 
distribution  process  set  forth  m  the  Proposed 
Order  should  be  filed  with  the  Ol  lA  June  7. 
1989. 

In  the  event  that  money  remains  after  all 
refund  claims  from  the  Elias  fund  have  been 
analyzed,  the  funds  in  that  account  will  be 
disbursed  in  accordance  with  the  provisions 
of  the  Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  H.R.  5400.  Title  IH. 
99th  Cong.  2d  Session..  Cong.  Rec.  Hll31»-n. 
(Daily  F-.  October  17, 1986). 

It  Is  Therefore  Ordered  That:  The  refund 
amount  remitted  to  the  Department  of  Fjicrgy 
by  F.  Lee  Thome  and  Charles  Pabian 
pursuant  lo  the  plea  agreements  that  became 
final  on  August  17. 1983  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

[PR  Doc.  89-10967  Filed  5-5-69;  8:45  amJ 
BUJJNG  cooc  ttSC-Oi-m 


*  Some  customers  may  cUim  that  ihey  suffered  an 
allocation  sbortfail  greater  than  that  which  has  been 
spp.-xiximated  by  the  volumetric  refund  amount. 
These  claimants  must  demonstrate  an  injury  fiom 
that  shortfall. 
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ENVIROWyENTAL  PROTECTION 
AQENCY 


reliance  on  herbicide  use  and  the 
increased  safeguards  and  mitigation 

measures.  Close  trackina  ovral  procram. 


Summary:  EPA  will  work  with  NASA 
during  the  404  Permit  process  to  develop 
mitigation  to  any  unavoidable  wetland 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


A  copy  of  all  approved  labeling  is 

available  for  public  inspection  at 
CDRH— contact  David  M  Whion'e 


(Docket  Ho.  89M-0133t 

Sherman  Laboratories,  Inc    Prr  — a'tpr 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-fRL-3567-51 

Environmental  Impact  Statemanta  and 
Raguiationa;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  April  17,  1989  through  April  21, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  m  FR 
dated  April  14, 1989  (54  FR  15006J. 

Draft  EISs 

ERP  No.  D-FHW-C40124-PR,  Rating 
F:02,  PR-26/Baldor'Oty  De  Castro 
Avenue  Freeway  Construction,  KM.  2.87 
to  KM.  8.2,  Funding.  Municipalities  of 
San  Juan  and  Carolina,  PR. 

Summary:  EPA  has  environmental 
objections  to  the  selected  alternative 
because  of  impacts  to  wetlands  and  the 
secondary  impacts  which  could  further 
degrade  these  areas.  .Additionally.  EP.A 
believes  that  supplemental  the 
alternative  alignments  is  required  in  the 
final  EIS. 

ERP  No.  DA-OSM-A01052-00.JRating 
3.  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE)  Revisions  to 
Permanent  Program  Regulations 
Implementing  Section  522(e)  of  the 
Surface  Mining  Control  and  Reclamation 
Actofl977(SMCRA). 

Summary;  EPA  has  determined  that 
neither  the  proposed  rule  nor  draft  EIS 
provide  sufficient  information  to 
adequ:i'plv  assess  the  magnitude  of 
projected  impacts  associated  with  the 
options  and  alternatives  for 
establishing:  (1)  standards  to 
demonstrate  valid  existing  nghts  to 
mine  in  section  522(e)  areas,  and  (2)  the 
degree  to  which  subsidence  effects  of 
underground  mining  are  covered  by  the 
section  522(e)  prohibitions.  EPA 
requested  that  the  draft  EIS  be  formally 
revised  or  supplemented. 

Final  EISs  ' 

ERP  No.  F-AFS-E6503&-0G,  Coastal 
Plain/Piedmont  National  Forests  and 
Grasslands  Vegetation  Management 
Plan.  Implementation,  US  Forest  Service 
Southern  Region,  AL  GA,  FL  SC.  NC, 
LA.  MS,  and  TX. 

Summary:  EPA  withdraws  its  earlier 
reservation  to  the  preferred  alternative 
based  on  modifications  made  to  reduce 


reliance  on  herbicide  use  and  the 
increased  safeguards  and  mitigation 
measures.  Close  tracking  ovral  program, 
site-specific  .NEPA  analysis,  and 
monitoring  of  mitigation  is  requested. 

ERP  No,  F-BLM-K61088-00.  Arizona 
Mohave  Wilderness  Study  Areas, 
Wilderness  Recommendations, 
Designation.  Greenlee.  Maricopa. 
Mohave.  Pinal,  Pima,  and  Yavapai 
Counties,  AZ  and  Grant  County,  NM. 

Summary:  EPA  supported  the 
proposed  actions  recommendation  of 
wilderness  status  for  202,210  acres  of 
BLM  lands.  EPA  requested  that  the 
Record  of  Decision  contain  a 
commitment  for  BLM  to  closely 
coordinate  resource  protection  with 
Federal  and  State  natural  resources 
agencies. 

"  ERP  No.  F-BLM-L67021-AK,  Minto 
Flats  Watershed,  Placer  Mining 
Management  Plan.  Approval  and  404 
Permit.  Implementation,  AK. 

Sum.m.ary'  EPA  supports  the 
additional  potential  placer  mining 
reclamation  requirements  which  have 
been  incorporated  into  the  Proposed 
Action.  It  remains  unclear  what  criteria 
would  be  considered  in  decisions 
regarding  the  necessity  for  implementing 
any  of  the  additional  requirements  on  a 
site-specific  basis.  Therefore,  EP.A  has 
remaining  concerns  regarding  the  degree 
of  actual  improvement  in  environmental 
conditions  that  may  result  from  the 
Proposed  Action.  ElPA  also  has 
remaining  concerns  regarding  the 
limited  water  quality  data  incorporated 
into  the  final  EIS  and  associated  effects. 

ERP  No,  F-COE-E32068-FU  Miami 
Harbor  Channel  .Navigation 
Improvements,  Implementation.  Dade 
County,  FL. 

Summary:  EPA's  major  environmental 
concern  with  the  project  design  centered 
around  the  increased  losses  to  valuable 
seagrasses  caused  by  the  shifted 
alignment  of  the  turning  basin.  EPA's 
objections,  however,  were  rendered 
moot  when  this  alternative  was 
discarded  and  the  initial  alignment  was 
reinstated.  Other  important 
environmental  ram.ifications  attendant 
to  this  upgrade  of  the  port's  capabilities, 
have  been  discussed  by  the  principals 
and  appropriate  mitigation  will  be 
attended, 

ERP  No.  F-NAS-E12003-0<1  Advance 
Solid  Rocket  Motor  Program.  Design, 
Construction  and  Operation.  Site 
Selection,  [ohn  C.  Stennis  Space  Center, 
Hancock  Co.,  MS;  Yellow  Creek  Site, 
Tishomingo  Co  ,  MS;  John  F.  Kennedy 
Space  Center,  Brevard  Co.,  FL;  Michoud 
.Assembly  Facility,  New  Orleans  Parish, 
LA.,  and  Slidell  Computer  Center.  St. 
Tammany  Parish,  LA. 


Summary:  EPA  will  work  with  NASA 
during  the  404  Permit  process  to  develop 
mitigation  to  any  unavoidable  wetland 
losses. 

Dated;  May  3. 1989, 
William  D,  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-10974  Filed  ^5-89;  8:45  am) 

BILLING  CODE  t5«a-50-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW,  Room  10325,  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  .\'o.:  224-200241, 
Title:  North  Carolina  State  Ports 
Authority  Terminal  Agreement. 

Parties:  North  Carolina  State  Ports 
Authority  (NCSPA)  Senator  Linie 
(Senator). 

Synopsis:  The  Agreement  provides 
that  Senator  will  guarantee  NCSPA  a 
minimum  of  40.000  tons  of  cargo  subject 
to  wharfage  for  each  contract  year  in 
return  for  volume  incentive  wharfage 
rates.  It  also  provides  that  Senator  will 
guarantee  a  minimum  of  twelve  hours 
dockage  per  vessel  in  return  for  one-half 
the  dockage  rates  provided  in  the 
Wilmington  Terminal  Tariff,  The 
Agreement  provides  that  the  crane 
rental  rate  will  not  increase  more  than 
5%  of  the  tariff  rate  during  any  contract 
year.  The  Agreement  also  provides 
specific  container  handling  rates  for 
each  year  of  the  two  year  Agreement. 
Senator  has  an  option  to  renew  the 
Agreement  for  one  additional  year. 

By  Order  of  the  Federal  Maritime 
Commission. 
Io«eph  C.  Polking, 
Secretary. 

Dated:  .May  2. 1989. 
[FR  Doc.  89-10918  Filed  b-5-89:  8:45  amj 

BILLING  CODE  6730-0 1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  Na  89M-0 134 J 

Sherman  Laboratories,  Inc.;  Premaritet 
Approval  of  da-STAT  3  ot 

AGENCY:  Food  and  Drug  Administration 
action:  Notice, 

summary:  The  Food  and  Drug 
Administration  fFDA)  is  announcing  its 
approval  of  the  application  by  Sherman 
Laboratories,  Ina,  Abita  Springs,  LA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  de- 
STAT  3*.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  March 
31, 1989,  of  the  approval  of  the 
application, 

DATE:  Petitions  for  administiative 
review  by  June  7, 1989, 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  N'fD 
20910,  301-427-7940. 

SUPPtEMENTARY  INFORMATION:  On  May 
6, 1987,  Sherman  Laboratories,  Inc., 
Abita  Springs,  LA  70420,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  de-STAT  3*  indicated  for 
use  in  the  cleaning,  chemical 
disinfection  and  storage  of  silicone 
acrylate  rigid  gas  pf  rmeable  contact 
lenses. 

On  June  21. 1988.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 
31, 1989,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 


A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Davnd  M,  Whipple 
(HFZ^ao).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(dj{3})  authorizes  any 
interested  person  to  petition,  under 
section  515(gl  of  the  act  (21  U.S.C. 
360e{g)).  for  administrative  review  (if 
CDRH  fi  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  reg'^-lations  or 
a  review  of  the  application  and  CDRITs 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsukration  under  $  10.33(b)  (21  CFR 
10.33(h|).  A  peUtioner  shall  identify  the 
form  of  review  rrquested  (heanng  or 
independent  advisor>'  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  throui^h 
administrative  review  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  IT).A  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  re\  iewed.  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  )une  7, 1989,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information. 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  not-'  e  i";  issued  under  the  Federal 
Food.  Drug  and  Cosmetic  .Act  (sees, 
515(d),  520(h),  90  Stat,  5.'V4-.555,  571  (21 
U.S.C  3G0e{d).  360j(h)))  and  under 
authonty  delegated  to  the  Commissioner 
of  Food  and  Dnips  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated;  Apnl  28.  1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 
hnd  Radiol og  ical  Health. 
(FR  Doc.  89-10934  Filed  S-5-89;  8:45  am) 

BILUNG  CODE  416O-01-II 


(Docket  No  89M-0133 

Sherman  LatJoratoriet,  Inc.,  PremaiKei 
Approval  ot  Stay-Wet  3  * 

AGENCv.  Food  and  Drug  Administration. 
ACTION  Notice. 

suMMARr.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  ita 
approval  of  the  application  by  Sherman 
Laboratories,  Inc.,  Abita  Springs,  LA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  STAY- 
WET  3*  to  wet  silicone  acrylate  rigid 
gas  permeable  contact  lenses.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant 
by  letter  of  March  31. 1989,  of  the 
approval  of  the  application. 
DATE:  Petitions  for  administrative 
r(    ;ew  by  June  7, 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lsne.  Rnrkvil'p  MP  20^ '" 

FOR  FURTHER  INFORMAT.ON  CONTACT: 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-4eO), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  May 
6, 1987,  Sherr.iaa  Laboratones,  Inc.. 
Abita  Springs,  LA  70420,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  STAY- VET  3*  indicated  for 
use  to  wet  silicone  acrylate  rigid  gas 
permeable  contact  lenses  prior  to 
insertion  and  to  lubricate  lenses  while 
they  are  on  the  eye. 

On  June  21, 198a  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 
31. 1989.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockers  Management  Branch  (address 
abovefand  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above 


I 


19614 


Federal  Register  /  Vol.  54,  No.  87  /  Monday.  May  8.  1989  /  Notices 


Opportunity  for  Administrative  Review        DEPARTMENT  OF  THE  INTERIOR 

Section  515(d)(3)  of  the  Federal  Food.       Bureau  of  Indian  Affaire 


Assistant  Secretary — Indian  Affairs  at 
209  DM  8.1. 
By  memorandums  dated  July  25  and 
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The  land  will  be  offered  for  sale 
through  the  competitive  bidding  process. 
The  sale  will  be  held  at  the  Bureau  of 


will  become  final  determination  of  the 
Department  of  the  Interior. 

Inhn  n    RmLk'n 


Oticc 


1%1I 


presentations  at  a  public  meeting,  for 
the  environmental  impact  statement 
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Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authonzes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  heanng  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
13  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  June  7.  1989.  file  with  the  Dockets 
Nfanagemfnt  Branch  (dddress  above) 
two  copies  of  each  petition  ar.d 
supporting  data  and  information, 
iJentified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  am 
and  4  p.m.,  Monday  through  Friday 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(hl))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53) 

Dated:  .^pni  28,  \9S9. 
Walter  E.  Gundaker. 

Acting  Deputy  Director.  Center  for  Devices 

andRadiologxal  Health. 

[FK  Doc  89-lC«35  Filed  5-5-89  fl  45  am) 
WU.IMO  cooe  4i«o-oi-<< 


DEPARTiyiENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Tranafer  of  Excaaa  Federal  Property  to 
the  AaalnitMlne  and  Sioux  Trit>es  of 
the  Fort  Peck  Indian  Reservation 

April  24,  1989 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior, 

action:  Notice  of  transfer  of  excess 

federal  property^ 

SUMMARY:  This  notice  is  published  in 
the  exercise  of  authonty  delegated  by 
the  Secretary  of  the  Intenor  to  the 
Assistant  Secretary— Indian  Affairs  at 
20^  DM  8.1. 

By  letter  dated  March  11.  1986,  the 
property  described  below  was 
transferred  by  the  Director.  Disposal 
Division,  Office  of  Public  Buildings  and 
Real  Property,  General  Services 
Administration,  to  the  Secretaiy  of  the 
In'enor,  without  reimbursement,  to  be 
held  in  trust  for  the  use  and  benefit  of 
the  Assiniboine  and  Sioux  Tribes  of  the 
Fort  Peck  Indian  Reservation.  The 
transfer  was  authorized  by  the  Federal 
Property  and  Administrative  Services 
.Act  of  1949,  as  amended  on  January  2. 
19"5.  by  the  enactment  of  Pub.  L  93-599 
(88  Stat.  1954). 

T  26  N..  R.  43  E..  Principal  Meridian.  Valipy 
County.  Montana, 

Sec.  1:  SEy4; 

Sec.  11:  SEV4SEy4: 

Sec.  12:  WV4NEV«,  EW.WV4,  EViSViV* 
NWV4.  E^^NWy4SWV4,  SWV4SWV4; 

Sec.  13:  WV<l^fVVV4; 

Sec.  14;  Lots  4.  5.  and  6.  EV4NEV4. 
SWy4NEV4. 

Containing  759.36  acres,  more  or  less. 

These  lands  are  to  be  administered  in 
the  same  manner  as  other  trust  lands 
held  for  the  benefit  and  use  of  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation.  This  transfer 
will  be  appropriately  documented  in  the 
land  records  of  the  Bureau  of  Indian 
Affairs. 
W.  P  rsgsdale. 

Acting  Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  89-10931  Filed  5-5-89:  8:45  am) 

BILLIMG  C00€  4310-02-M 


Transfer  of  Excess  Federal  Property  to 
the  Winnebago  Tribe  of  Nebraska 

April  II.  1%9. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  transfer  of  excess 

federal  property. 

SUMMARY:  This  notice  is  published  in 

the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 


Assistant  Secretary — Indian  Affairs  at 
209  DM  8.1. 

By  memorandums  dated  July  25  and 
August  10, 1988,  the  property  described 
below  was  transferred  by  the 
Administrator  of  General  Services  to  the 
Secretary  of  the  Interior,  without 
reimbursement,  to  be  held  in  trust  for 
the  use  and  benefit  of  the  Winnebago 
Tribe  of  Nebraska.  The  transfer  was 
authorized  by  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  on  January  2, 1975,  by  the 
enactment  of  Pub.  L  93-599  (88  Stat. 
1954). 

NE '''4NE ''■iSW  V4,  N  '/2NW  V4NW  V4SE V4, 
Section  18,  Township  26  North,  Range  9  East. 
Sixth  Principal  Meridian,  Thurston  County, 
Nebraska,  containing  7,50  acres,  more  or  less. 

These  lands  are  to  be  administered  in 
the  same  manner  as  other  trust  lands 
held  for  the  benefit  and  use  of  the 
Winnebago  Tribe.  This  transfer  will  be 
appropriately  documented  in  the  land 
records  of  the  Bureau  of  Indian  Affairs. 
W.P.  Ragsdale. 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc  89-10932  Filed  5-5-89:  8:45  am) 

BILUNO  CODC  431(M)2-M 

Bureau  of  Reclamation 

Realty  Action;  Competitive  Sale  of 
Public  l^nd;  Arizona 

agency:  Bureau  of  Reclamation. 

action:  Notice  of  realty  action. 

SUMMARY:  The  following  described  land 
has  been  identified  for  disposal  under 
the  Act  of  February  2. 1911  (36  Stat.  895, 
43  U.S.C.  374).  The  Bureau  of 
Reclamation  will  accept  bids  on  the 
following  land,  and  will  reject  any  bids, 
written  or  oral,  for  less  than  $750,000, 
the  appraised  fair  market  value. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Dennis  Burgett.  Realty  Specialist, 
Bureau  of  Reclamation,  P.O.  Box  9980. 
Phoenix,  Arizona  85068.  telephone  (602) 
870-6734.  FTS  765-1734. 

Land  Identified  for  Disposal  as  Follows 

Tract  APO-GR-n-56-3 

A  strip  of  land  100  feet  wide  lying 
southerly  and  contiguously  to  Reach  11 
of  the  Granite  Reef  Aqueduct,  Central 
Arizona  Project,  westerly  of  Pima  Road 
and  easteriy  and  northerly  of  Frank 
Lloyd  Wright  Boulevard  in  the  Southeast 
Quarter  (SE'-4)  of  section  1.  Township  3 
Norih.  Range  4  East,  Gila  and  Salt  River 
Meridian.  City  of  Scottsdale,  Arizona 
containing  an  area  of  3,82  acres,  more  or 
less,  A  more  complete  legal  description 
may  be  obtained  from  the  local 
Reclamation  office  referenced  above. 


19616 


Federal  Register  /  Vol.  54,  .No    87  /  N?onday,  May  8.  1989  /  Notices 


rise  to  specitlc  types  of  impact- 
generating  acuvity  which  include;  Land 
disturbance  along  the  rail  comdor  ar.d 


device  that  will  best  protect  the  public 
safety. 
One  of  the  most  difficult  safety  issues 


Decided  by: 
lohn  F.  Hennigan.  )r^ 

Director,  Office  of  Transpcnation  Analysis. 
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The  land  will  be  offered  for  sale 
through  the  competitive  bidding  process. 
The  sale  will  be  held  at  the  Bureau  of 
Reclamation.  Arizona  Projects  Office, 
2JG36  North  Seventh  Street,  Phoenix. 
.'\r:zona  85024  on  July  12. 1989. 
Registration  of  qualified  bidders  will 
begin  at  9:00  a.m.  Bid  opening  will  be  at 
10:(X)  a.m.  at  which  time  sealed  bids  will 
be  opened  and  oral  bids  will  be 
accepted.  Sealed  bids  will  be  received 
at  the  foregoing  address  until  4:00  p.m. 
July  10. 1989.  The  Bureau  of  Reclamation 
may  accept  or  reject  any  or  all  offers;  or 
withdraw  any  land  or  interest  in  land 
for  sale,  if,  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
the  .Act  of  Februar>-  2.  1911  (36  Stat,  895. 
43  use.  374),  or  other  applicable  laws. 

Should  the  parcel  remain  unsold  at 
the  close  of  the  public  auction, 
interested  buyers  may  purchase  the 
property  over-the-counter  as  a  first 
ccme-first  serve  basis  until  4:00  p,m 
September  12, 1989. 

The  sale  of  the  land  is  consistent  with 
the  Bureau  of  Reclamation  land  use 
planning  and  it  was  determined  that  the 
public  interest  would  be  best  served  by 
offe.-ing  these  lands  for  sale;  the  parcel 
listed  and  platted  is  offered  for  sale  "as 
is"  and  "where  is." 

Resource  clearances  consistent  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321.  et  seq] 
requirements  have  been  completed  and 
approved.  A  land  report  including 
categorical  exclusion  No.  APO-87-30 
dated  October  13, 1987  is  available  fur 
review  at  the  Bureau  of  Reclamation. 
.Arizona  Projects  Office,  23636  North 
Seventh  Street,  Phoenix,  .Arizona  85024 

The  deed  issued  for  the  parcel  sold 
will  be  subject  to  rights-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  with  the  Act  of  August  30, 
1890  (26  Stat.  391.  86  US.C.  945).  and 
reseivsiions  for  public  road  and  utility 
easements  identified  by  the  City  of 
Scottsdale  and  the  County  of  Maricopa. 
This  land  sale  will  be  for  the  surface 
estate  only. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
sdbmit  comments  to  the  Regional 
Director.  Lower  Colorado  Region. 
Bureau  of  Reclamation,  P.O.  Box  427, 
Boulder  City.  Nevada  89005.  Any 
adverse  comments  will  be  evaluated  by 
the  Regional  Director  who  may  vacate 
or  modify  this  Notice  of  Realty  Action 
a;id  issue  a  final  determination  In  the 
absence  of  any  action  by  the  Regional 
Director,  this  Notice  of  Realty  Action 


will  become  final  determination  of  the 

Department  of  the  Interior. 

John  D.  Brown, 

.4.  '.r.g  for  Edward M.  Hallenbeck.  Regional 

Director,  Lower  Colorado  Region.  Bureau  of 

Reclamation. 

[FR  Doc  89-109C8  Filed  5-5-89:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31450) 

Burlington  Northern  Railroad  Co., 
Trackage  Rights  Exemption;  Duluth, 
Missat>e  and  Iron  Range  Railway  Co.; 
Exemption 

Duiuth.  Missobe  and  Iron  Range 
Railway  Company  has  agreed  to  grant 
overhead  trackage  rights  to  Burlington 
Northern  Railroad  Company  between 
milepost  17,26  and  milepost  17.45.  a 
distance  of  approximately  981  feet,  at 
Saunders,  Wl.  The  trackage  rights 
became  effective  on  April  26.  1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Com.mission  and  served  on:  Alice  C. 
Sa;.  lur,  Duluth,  Missabe  and  Iron  Range 
Railway  Company,  P,0.  Box  68. 135 
Jamison  Lane,  MonroeviUe,  PA  15146, 

As  a  condition  to  the  use  of  this 
exemption,  any  emplovees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co— Trackage  Rights— BX,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc. — Lease  and  Operate.  360 
ICC.  653  (1980). 

Dhted:  April  24.  1989. 

By  the  Commission.  Jane  P.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  89-10938  Filed  5-5-89:  8:45  amj 
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i  Finance  Docket  No.  313201 

Indiana  &  Ohio  Railway  Co.; 
Construction  and  Operation;  in 
Hamilton,  Warren  and  Butler  Counties, 
Ohio 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  final  scope  of  study 

for  environmental  impact  statement. 

SUMMARY:  This  notice  presents  a  final 
scope  of  study  prepared  in  response  to 
written  comments  and  oral 


presentations  at  a  public  meeting,  for 
the  environmental  impact  statement 
being  prepared  for  the  above-referenced 
proceeding.  Written  comments  on  the 
fmal  scope  are  solicited. 

DATE:  Written  comments  on  the  final 
scope  of  work  must  be  received  no  later 
than  June  7, 1989. 

ADDRESS:  Interstate  Commerce 
Commission.  Section  of  Energy  and 
Environment.  Room  3214,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CO+»T«.C^- 

'••'  ^  TT, ,.  ,,  :.,.,,„    ,:-  ,  ,,,.42. 

SUPPLEMENTARY  INFORMATiOH:  On 

September  30. 1988,  the  Indiana  and 
Ohio  Railway  Company  (l&O)  notified 
the  Commission  that  it  intends  to  file  an 
application  seeking  authorization  to 
construct  a  2.9  mile  line  of  railroad 
located  between  Brecon  and  Mason,  in 
Hamilton.  Warren  and  Butler  Counties. 
Ohio.*  The  Commission  anticipates  that 
I&O  will  apply  for  this  authority  in  the 
coming  months.  The  purpose  of  the 
construction  is  to  connect  two  I&O  line 
segments  that  currently  terminate  at 
Brecon  and  Mason.  The  cormector  line 
will  provide  I&O  with  a  less  circuitous 
route  for  traffic  originating  or 
terminating  on  its  Middleton  Branch. 
Currently  there  is  no  rail-related 
business  along  the  proposed 
construction  route. 

We  believe  that  issuance  by  the 
Commission  of  a  hcense  to  construct 
and  operate  the  line  segment  would 
constitute  a  major  Federal  action  with 
the  potential  to  affect  significantly  the 
quality  of  the  human  environment. 
Therefore,  we  will  prepare  an 
environmental  impact  statement.  A 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  this  proceeding  was  published  on 
December  10. 1988.  The  notice  presented 
a  preliminary  scope  of  study  for  the  EIS 
and  requested  comments  in  writing  or 
orally  at  a  public  scoping  meeting  which 
was  held  subsequently  on  January  20 
and  21. 1989.  Over  50  parties  commented 
in  response  to  the  notice.  In  accordance 
with  the  ICC's  environmental  rules  (40 
CFR  1105.8(b).  the  final  scope  of  study  is 
presented  below. 

Scope  of  Study 

Construction  and  operation  of  the 
proposed  Indiana  and  Ohio's  Brecon  to 
Mason  rail  line  segment  will  affect  the 
local  environment  in  a  variety  of  ways. 
Each  of  the  components  of  construction 
and  operation  of  the  subject  line  gives 


'  The  application  will  be  filed  under  the 
Commission's  regulations  pursuant  to  49  U.S  C  Sec 
10901. 
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[Docket  No.  AB-55  (Sub  299X)! 
CSX  Transportation,  Inc.— 

Ahanrinnmant  Pvonnntinn  in  Ct    finir 


Petitions  for  reconsideration  and 

requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  May  30. 


726  Jackson  Place  NW.,  Room  3002. 
Washington,  DC  20503;  {202-39S-7316), 
In  addition,  copies  of  such  comments 
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rise  to  specific  types  of  impact- 
generatm;f!  acUvity  which  include;  Land 
disturbance  along  th<>  rati  comdor  and 
possible  displacement  of  residencps 
during  construction;  safety  noise/ 
vibration,  effects  of  land  use  plans  and 
visual  intrjsion.  dunng  opf'ra'ions.  The 
above-mentioned  areas  of  cunix'rn  a.  •: 
conside'^'d  the  major  environmental 
issues  m  this  proceeding. 

Due  to  the  projected  low  traffic  levels 
the  effects  of  this  proposal  on  air 
pollutior!.  energy  consumption,  water 
quality  a:^d  historic  resources  are 
expected  to  be  minor.  The  EIS  will 
address  these  issues,  however,  il  will 
concentrate  on  those  tssups  *hdt  are 
considered  to  ha\e  '.r :  g'-  i'  •>■  pwlenlial 
to  cause  adverse  ef-'ects  on  the  human 
environT.ent. 

Cori.:rjc!  -^r  I 

Since  the  proposed  nght-of-way 
follows  a  pr«:viou<;l\  abandoned  Penn 
Central  rail  coTnior  iridjoi  cut  and  fill 
operations  and  cur  '.•ruction  of  rail 

structures  wili  be  d.oided.  Construction 
will  necessitate  'he  re^ioval  of  trees  and 
brush  which  have  srrown  v.  the  r  ght-of- 
way  over  the  Ust  eta-'.een  yenrs  s.nce 
rail  service  ceast^d.  i  he  pr-?paration  of 
the  rail  comdor  w..;  re-a;'  in  a  short 
term  increase  in  air  pollution  auring 
eonstrurtion. 


Alignment  of  the  rail  lire  as  iniua 


lly 


proposed  by  liO  rr  jy  neceasilate  the 
relocation  of  approximately  31  mobile 
homes  that  are  located  within  30  feet  of 
the  center  of  the  rail  corridor.  Possible 
relocation  is  viewed  as  a  maior  concern 
to  the  local  comraunitv  At  this  time  it  is 
not  possible  to  eva.ua',r>  ;he  number  o! 
residences  which  may  b*-  ^fi'efed  since 
the  liO  s  application  w  li  jJdress 
alternate  rail  routes  which  may  alleviate 
the  need  for  relocation.  Environmental 
data  ass^Kiated  with  alternative  routes 
will  be  analyzed  to  detennine  which 
route  I.S  the  least  likely  to  cause  adverse 
envirir.mi'n'dl  effects  on  the  local 
environ  merit. 

I 

Safety  impacts  associated  with  the 
operational  aspects  of  the  line  generated 
considerable  concern  among 
commenting  parties.  Consequently,  four 
components  of  safety  will  be  addressed 
in  the  EIS.  these  include:  grade  crossing 
conflicts,  F^^destnan  safety,  train 
derailments  and  hazardous  material 
sp  Us. 

A  number  of  different  types  of  gra.-ie 
crossing  safety  devices  will  be  studied 
such  as  crossbucks.  flashing  lights,  and 
autom.atic  ^ates  to  de'enr.ine  vvhich  is 
most  suitable  for  each  crossing.  The  OS 
will  recommend  the  type  of  safety 


device  that  will  best  protect  the  public 
safety. 

One  of  the  most  difficult  safety  issues 
to  resolve  is  pedestrian  safe*. 
especially  since  many  children  reside  m 
residences  adjacent  to  the  proposed  rail 
corridor.  The  EIS  process  will  evaluate 
different  types  of  barriers  and 
recommend  mitigation  to  assist  in 
alleviating  the  concern  among  local 
citizens.  In  addition,  alternate  rerouting 
of  the  rail  corridor  could,  in  some 
instances,  remove  the  rail  line  from  the 
proximity  of  some  residential  structures 

The  Commission  will  investigate 
I&O's,  as  well  as  Ohio  Railroad's  in 
general,  previous  record  of  derailments 
and  hazardous  waste  spills  in  order  to 
project  the  possibility  of  future  incidents 
of  this  nature.  The  quahty  of  the 
proposed  rail  structure  is  also  a  factor 
which  will  be  evaluated.  Although  I&O 
does  not  currently  carry  hazardous 
materials,  any  future  shipments  of  such 
materials  will  require  l&O  to  meet  all 
existing  federal  and  state  regulations 
which  apply  to  their  movement  It  is 
anticipated  that  the  slow  operating 
speed  that  I&O  projects  for  its  train 
movements  as  well  as  adherence  to 
regulations  should  mitigate  concerns 
regarding  hazardous  spills. 

Noise  and  Vibration 

The  project  will  cause  an  increase  in 
noise  level  exposure  to  many  residents 
as  a  result  of  the  rail  operations 
Although  l&O  projects  that  rail  service 
over  the  subject  line  will  be  comprised 
of  only  two  trains  daily,  the  Commission 
will  review  the  possibility  of  additional 
traffic  which  could  be  generated  over  a 
five-year  period.  At  this  time  it  is 
anticipated  that  a  noise  level  of  65  DBL.^ 
a  level  which  is  normally  unacceptable 
for  housing  environments,  will  be 
exceeded  for  a  short  duration  twice 
daily.  The  EIS  will  study  the  effects  of 
noise  and  vibration  utiHzing  projected 
frequency  of  railroad  operations  and 
will  recommend  suitable  types  of  sound 
barriers,  where  necessary,  in  order  to 
diminish  the  effects  of  this  inL-usion, 
Upon  completion  of  the  draft  EIS.  a 
notice  of  its  availability  will  be 
published  in  the  Federal  Register  and 
served  on  all  parties  to  the  proceeding. 
The  notice  will  prescribe  a  comment 
period.  A  final  EIS,  prepared  in  response 
to  comments  received,  will  be  issued 
subsequently. 
Dated:  April  2a,  1989. 


Decided  by: 
lohn  F.  Hennigan.  lr„ 

/7.,-"(  (iv.  C't..  t'  of  Trar.fiportcV.cn  Ancfysis. 

Norcta  R.  .McCee, 
Secretary. 

\VR  Doc  8'+-lW39  Fiifd  >->-a,Q;  8:45  amj 
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'  DBL  is  a  noige  descnption  rtiat  is  used  to  derive 
suund  levels  in  decibpls. 


i  Finance  Docket  No.  3t455) 

Soo  Line  Railroad  Co.;  Trackage 
Rights  Exemption;  Cedar  Valley 
Railroad  Co. 

Cedar  Valley  Raiiro^d  Company 
(CVAR)  has  agreed  to  grant  overhead 
trackage  ngh"s  to  Soo  Line  Railroad 
Company  !Soo]  betA eei  milepost  75.8  at 
Lyle,  MN,  and  milepost  42.5  at  Charles 
City,  lA.  The  transaction  also  involves 
the  construction  of  a  connection 
between  Soo's  facilities  at  Lyle  and 
CVAR'S  lint  '  The  trackage  rights 
became  effective  April  25, 1939. 

This  notice  is  filed  under  49  CFR 
n80.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  1050!>(d^  may 
be  filed  at  any  time.  The  filing  of  s 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  rlied  with 
the  Commissinn  and  sensed  on;  Larry  D. 
Starns,  Soo  Line  Rail.'oad  Compar-v.  Soo 
Line  Building  Box  ,530. 105  South  Fifth 
Street.  Minneapolis  MN  5.5440:  and 
Wiihs  L.  Hod<;p.  Cedar  Valley  Ra-lroad 
Company.  The  Did  Depot.  P  6  Box  ZCS. 
Osage,  LA  50461 

As  a  condition  to  the  use  of  this 
exemption.  an\  employees  affected  by 
the  trackage  rights  will  he  protect-d 
pursuant  to  S^^rfo!!-.  and  Wpsti^rr,  Py 
Co.— Trackage  Righ's—BX  354  I  C  C. 
605  (1978).  as  modified  in  Mer.dociro 
Coast  Py..  l-^-^  —Lease  and  Operate  360 
l.C.C.  653(Ti8nt 

Ddted:  Apr-1  J4,  H89 

B\  the  Commission,  [ane  F.  MacKal). 
Direiitor.  Office  of  Proceedings. 
Noreta  R.  McCee. 
i>ecr'j!ar\'. 
|FR  Doc.  8*-10940  Filed  5-5-89;  8:45  air.) 
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'  The  Commission  will  assume  )uri*dic!ion  ov«t 
conslniction  projects  only  in  cases  where  the 
prupoMl  involven.  for  example,  a  change  in  service 
to  shippers:  expanrion  into  new-  terri'orj;  or  a 
change  in  e^isf  ng  competitive  sitoaliors.  S<-^. 
generally.  Denvni  *  R.G.WH  Co.— ft.  Pro/.— 
RelofMiioD  Over  B.\  4  l.C.C-id  95  (1987).  U  appears 
that  the  con»lnir'")n  nf  ra-irodd  lin-s  JivoKed  here, 
which  is  to  faciliuie  Soo  s  i>s»  of  CV.■^R■s  line  a6  an 
altemofe  route,  is  r.ol  subject  to  the  Commission's 
jurisdiction  under  these  standf'iJs. 


[Docket  No.  AB-55  (Sub  299X)I 

CSX  Transportation,  Inc.— 
Abandonment  Exemption  in  St.  Clair 
County,  Ml 

Applicant  has  filed  a  notice  of 
exempt  ;in  under  49  CFR  Part  1152 
Siibpo't  V— Exempt  .Abandonments  to 
abandon  its  9.82-mile  line  of  railroad 
between  milepost  73.46  at  Avoca  and 
milepost  83.28  at  Port  Hu,-on,  in  St  Clair 
County,  .MI. 

Applicant  has  certified  that.  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  fa\  or  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  pnor 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  l.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  [une  7, 
1939  (unless  stayed  pending 
reconsideration)  Petitions  to  stay  that 
do  not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2). 2  and  trail  use/rail 
banking  statements  under  49  CFR 
1 152.29  must  be  filed  by  May  18. 1989.'' 


'  A  .stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigalioni 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOul-of- 
Service  Rail  Lines.  4  l.C.C.  2d  400  (1988).  Any  entity 
seeking  a  stay  involvinji  environmental  concens  is 
encouraged  to  Tile  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'  See  Exempt,  o' Roil  Aba ndonr.ient — Offers  of 
Finan.  Ass'st..  4  I  C.C  2,1  164  11987).  and  final  rules 
published  in  the  Federal  Register  on  Decemlier  22, 
1987  (S2  FR  48440-^ft44<)|. 

'  The  Commisfiiun  will  accept  a  late-filed  trail  use 
statetnenl  so  long  as  it  retains  jurisdiction  to  do  so. 


Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  May  30. 
1989,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc.. 
500  Water  Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environments  or 
energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
Will  issue  the  EA  by  .May  12, 1989. 
interested  persons  may  obtain  a  copy  to 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Cad  Dausch.  Chief,  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  April  26. 1989. 

By  the  Commission,  jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secrftur} . 
(FR  Doc.  89-10937  Filed  5-5-69:  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  Office  of  Management 
and  Budget  Review 

agency:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  7. 
1989. 

ADDRESS:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 


726  Jackson  Place  NW..  Room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division.  Room 
2C3, 1100  Pennsylvania  Avenue  NW.. 

VV^ctllnntnn     r\p    TflVK:     nm     P.R2— 5401 1 

.FOR  FUR'MER  INfOKMATiON  CONTACT: 

Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203. 1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506:  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 
SUPPlfMENTARV  INFORMATION:  The 
Endowment  requests  a  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form:  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hoiu^  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
Title:  Dance  Program  Application 

Guidelines  for  FY  1991 
Frequency  of  Collection:  One-time 
Respondents:  Individuals  or  households: 

Non-profit  institutions 
Use:  Guidelines  instructions  and 
apphcations  elicit  relevant 
information  from  individual  artists 
and  non-profit  organizations  that 
apply  for  funding  under  specific 
Dance  Program  categories.  This 
information  is  necessary  for  the 
accurate,  fair,  and  thorough 
consideration  of  competing  proposals 
in  the  peer  review  process 
Estimated  Number  of  Respondents: 

1,100 
A  verage  Burden  Hours  per  Response: 

13.23 
Total  Estimated  Burden:  14.55a 
Anne  C.  Doyle. 

Adirinistrative  Serx'ices  Division.  National 
Endowment  of  the  Arts. 
(FR  Doc.  89-10905  Filed  5-5-«9:  8.45  am) 
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of  Management  and  Buogf !  Heyiew 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
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action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 


The  NRC  Clearance  Officer  is  Brenda 
Jo.Shelton.  (3011  492-8132 

n.jiorl  ai  fL>iht.<i.lfl  M.ir'.l:fnd.  'His  Ist  d.iv 


are  not  operable.  Consequently,  there  is 
no  significant  hazard  associated  with 
the  change.  Moreover,  the  slightly 
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Based  upon  the  foregoing 
environm.ental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 


completion  in  context  of  recently 
published  Appendix  K  Final  Rule 
2:30  p.m.-3:30  p.m.:  NUREG-1150 


92-463  that  it  is  necessary  to  close  a 
portion  of  this  meeting  as  noted  above 
to  discuss  information  the  release  of 
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ACnOM:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  Information  collection. 


SUtdMAHV: The  US.  Nuclear  Rest\iIdtory 
Ccmmission  has  recently  submitted  to 
the  OMB  for  review  the  following  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision. 
or  extension:  New, 

2.  The  title  of  the  information 
collection:  10  CFR  Part  52.  "Early  Site 
Permits,  Standard  Design  Certifications, 
and  Combined  Licenses  for  Nuclear 
Power  Reactors". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion  and  every  ten  to 
twenty  years  for  apphcations  for 
renewal. 

5.  Who  will  be  required  or  asked  to 
report:  Designers  of  commercial  nuclear 
power  plants,  electric  power  utilities, 
and  any  person  eligible  under  the 
Atomic  Ener^  Act  to  apply  for  a 
construction  permit  for  a  nuclear  power 
plant. 

6.  An  estimate  of  the  number  of 
responses:  One  application  for 
certification  of  a  standard  design  is 
expected  in  each  of  the  next  three  years. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  For  applicants 
for  a  design  certification.  22.000  hours 
per  response. 

8.  An  indication  of  vthether  s«>rt!on 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable 

9.  Abstract:  10  CFR  Part  52  establishes 
requirements  for  the  granting  of  curly 
site  permits,  certifications  by  nilemaking 
of  standard  nuclear  power  plant  designs. 
and  licenses  which  combine  in  a  single 
license  a  construction  permit  and  an 
operating  license  with  conditions 
(combined  licenses).  The  new  Part  will 
also  establish  req'Jirements  for  ren€w,i! 
of  these  permits,  certifications,  and 
licenses;  amendmentb  to  them; 
exempUons  from  certificatiors,  and 
variences  from  early  site  permits. 
AOOfVSSCS:  Copies  cf  the  submittals 
may  be  inspected  or  obtained  for  a  fee 
from  the  NRC  Public  Document  Room, 
2120  L  Street  N'W  .  Washington,  DC. 
FO«  FURTHER  IMTOWiATIOM  COMTACT: 
Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Nicolas 
B.  Garcia,  Paperwork  Reduction  Project 
(3150-0000),  Office  of  Management  and 
Budget  Washington.  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  (202)  395-3084. 


The  NRC  Clearance  Officer  is  Brenda 
jo.  Shelton.  (301)492-8132. 

Dated  at  B*lhes<Ja,  Marvtdnd.  this  1st  day 
of  May  19H9. 

For  the  Nuclear  Regulatory  Commission. 
|oyc«  A.  Amenta. 

DesD^naieii  Sfn:or  O^icial  for  Information 

Resrurres  Manayf^riPr'.. 

(f-R  Doc  8fl- 10954  Filed  5-5-89:  b-45  amj 
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(Docktt  No.  50-4981 

Houston  Lighting  &  Power  Co.,  et  aL; 
South  Texas  Pro|ect,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-76.  issued  to  Houston 
Lighting  *  Power  Company,  et  al..  (the 
licensee!  for  the  South  Texas  Project. 
Unit  1.  located  at  the  licensee's  site  in 
Matagorda  County,  Texas. 

Environmental  Assessment 

Identification  jf  Proposed  Ac'jon 

The  proposed  amendment  would 
revise  provisions  in  the  Final  Safety 
Analysis  Report  (FSAR)  and  modify  the 
k)«ic"of  the  Engineered  Safety  Feature 
Actuation  Sys'em  (ESFAS)  such  that 
failure  of  radiation  monitors  located  m 
three  areas  of  the  plant  would 
annunciate  in  the  control  room  instead 
of  actuating  Engineered  Safety  Features 

(ESF). 
The  proposed  action  is  in  accordance 

with  the  licensee's  application  for 

amendment  dated  February  24. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  will  reduce  the 
number  of  unnecessary  ESF  actuations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  change  would  modify 
the  ESFAS  logic  such  that  radiation 

monitor  failures  will  annunciate  in  the 
control  room  rather  than  cau.se  an  ESF 
actuation.  Currently,  ESF  actuation  will 
occur  automatically  upon  either  failure 
of  a  radiation  monitor  or  a  high 
radiation  signal  m  eith^-r  of  two 
redundant  monitors.  The  consequences 
of  an  accident  could  increase  only  if  the 
accident  is  postulated  to  occur  while 
one  radiation  monitor  is  ou'  of  service 
and  the  other  fails  simultaneously.  In 
that  situation,  the  ESF  would  not  be 
actuated  on  a  high  radiation  condition. 
However,  the  Technical  Specifications 
require  immediate  action  (within  1  hour) 
if  the  appropnate  number  of  monitors 


are  not  operable.  Consequently,  there  is 
no  significant  hazard  associated  with 
the  change.  Moreover,  the  slightly 
increased  consequences  of  such  an 
accident  would  not  affect  offsite 
releases.  Therefore,  the  proposed 
changes  only  very  slightly  increase  the 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  non- 
radiological  plant  effiuents  and  has  no 
other  environm.ental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  September  12. 1988 
(53  FR  35244).  No  request  for  heanng  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  arc  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  lr> 
deny  the  requested  amendment.  Ths 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  net  involve  the  use  nf 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statemer* 
(NUREG-171)  for  the  South  Texns. 
Project.  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 


Ba.sed  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  information  concerning  this 
action,  see  the  application  of 
amendment  dated  February  2A.  1988, 
which  is  available  fur  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC,  and  at  the  Vvharton  County  Junior 
College,  J.M.  Modgcs  Learning  Center, 
911  Boling  Highway.  W'harton,  Texas 
77488  and  Austin  IHiblic  Librar>'.  810 
Guadalupe  Street.  Austin,  Texas  78701. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  May  1989. 

For  The  Nuclear  Regulatory  Commission, 
lose  .\.  Calvo, 

D:rvctor  Project  Directorate — FV,  Division,  of 

Reuctor  Pnypcts—Ill  IV.  V  and  Special 

Projects.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  89-109,51  Filed  .V5-69;  8:45  amj 
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Nuclear  Safety  Research  Review 
Cominittee;  Meeting 

In  accordance  with  the  requirements 
of  the  Federal  Advisory  Committee  Act 
(FACA),  the  Nuclear  Safety  Research 
Committee  (NSRRC)  will  hold  a  full 
committee  m.eeting  on  May  23  and  24. 
1989.  The  meeting  will  be  held  at  the 
Guest  Quarters  Hotel,  7335  Wisconsin 
Avenue,  Bethesda.  Maryland. 

Tuesday,  May  23, 1989 

8:30  a.m.-8:45  a.m.:  Comments  bv 
NSRRC  Chairman  (Open)— The 
NSRRC  Chairman  will  review  the 
agenda 

8:45  a.m. -10:00  a.m.:  General  Statement 
by  Director.  RES  (Open)— The 
Director.  Office  of  Nuclear  Regulatory 
Research  (RES)  will  review 
developments  since  the  last  fall 
committee  meeting  held  in  June  1988, 
including  changes  in  5  Year  Plaa  final 
NRC  disposition  of  the  National 
Academy  of  Sciences  (NASj  report 
and  high  priority  User  Need  items 

W:JO  a.m. -11:30  a.m.:  Planning  nf  RES 
Programs  (Open) — Discuss  the 
recendy-published  pnoriti^atiun 
report  (NUREG-1319),  long  range 
research  allocations  and  summary  of 
the  Severe  Accident  Research  Plan 
(SARP) 

11:.jO  a.m.-lZ:30 p.m.:  Grant 'Contract 
Procurement  (Open) — An  overview  of 
RES  sponsored  research  activities  at 
National  Laboratories  and  universities 

12:30 p.m. -1:00 p.m.:  Discussion  (Open) 

2:00  p.m. -2:30  p.m.:  Thermal  Hydraulic 
Research  (Open) — Discuss  project 


completion  in  context  of  recently 
published  Appendix  K  Final  Rule 

2:30  p.m.~3:30  p.m.:  NUREG-1150 
(Open) — ^Discuss  the  peer  review 
process,  anticipated  uses  of  results 
following  the  review  and  potential 
impact  on  future  research 

3:45  p.m.^:00  p.m.:  NSSRC  Report 
Dated  2/7/89  (Open)— Review  RES 
response  to  the  second  NSRRC  report 
which  highlighted  subcommittee  visits 
to  RES  contractors 

■i.OO  p.m.-S.W p.m.:  Human  Factors 
Research  (Open) — Briefing  regarding 
revisions  of  Human  Factors  research 
relative  to  user  need  statement, 
contractor  selection  process  and 
strategies  for  managing  the  program 

5:00 p.m.-5:30 p.m.:  Discussion  (Open) 

5:30 p.m.  Adjourn. 

Wednesday,  May  24, 1989 

6:30  a.m.-9:30  a.m.:  Waste  Disposal 
(Open) — Briefing  on  the  waste 
research  program  relative  to 
Subcommittee  site  review 
9:30  a.m.-10:30  a.m.:  Severe  Accident/ 
Accident  Management  (Open) — 
Summary  of  Severe  Accident 
Research  Plan  (SARP)  and  definition 
of  accomplishments  necessary  for 
closure 
10:45  a.m.-lLlS  a.m.:  Aging  and 
Containment  (Open)-— Briefing 
regarding  degradation  of  structural 
elements  in  nuclear  power  plants 
11:15  a.m.-12:30  p.m.:  Licensing 
Activities  (Open) — Discuss  License 
Renewal,  Containment  Performance 
Improvements  (CPls)  and  Individual 
Plant  Examinations  (IPEs)  (If  Time 
Permits) 
1:30  p.m.-2:30  p.m.:  Rulemaking 
(Open) — Discuss  Maintenance  Rule. 
P.ressurized  Thermal  Shock  (PTS) 
Rule,  and  other  regulatory  initiatives 
whose  technical  bases  are  founded  on 
RES  programs  (If  Time  Permits) 
2:30 p.m.-3:00 p.m.:  Executive  Session 
(Closed) — Discuss  personnel  matters 
which  represent  personal  privacy 
3:00  p.m.-3:30  p.m.:  Committee 
Discussion  (Open) — ^Establish  topics. 
subcommittees  and  dates  for  Fall  1989 
field  review  of  research 
3:30 p.m.  Adjourn. 

In  accordance  with  the  FAC.^ 
procedures,  those  portions  of  the 
meeting  that  are  open  will  be 
transcribed  and  the  transcription  will  be 
placed  in  the  Public  Document  Room 
!  PDR 1  Members  of  the  public  desiring  to 
make  <ir;d  statements  should  notify  the 
NSRRC  Chairman  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
nerpssary  tirne  dunng  the  meeting  for 
such  statements  I  have  determined  in 
accordance  with  subsection  10(d)  Pub.  L 


92-463  that  it  is  necessary  to  close  a 
portion  of  this  meeting  as  noted  above 
to  discuss  information  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
calling  the  Designated  Federal  Official 
(DFO),  Dr.  Robert  L  Shepard  (telephone: 
301/942-3723).  between  8;15  a.m.  and 
5;00  p.m. 

Date:  May  3. 1909. 
|ohn  C  Hoyle, 
Advisory  Committee  Management  Officer 

[FR  Doc.  89-10971  Filed  5-5-89:  8:45  am) 
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IDocket  No.  50-313} 

Arkansas  f-CA€-'  Arc  Light  Co.; 
Art(?r.sas  Nvjriear  One,  Unit  No.  1; 
Withdr3*.,;j  cf  A-nendmeot  to  Facility 

Oper^it.ng  Lite-  ■-■:,•:' 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Arkansas  Power 
and  Light  Company  (the  licensee)  to 
withdraw  part  of  its  December  12. 1986, 
application  for  an  amendment  to  Facility- 
Opera  ting  License  No.  DPR-51,  issued  to 
the  licensee  for  operation  of  the 
Arkansas  Nuclear  One.  Unit  No.  1. 
located  in  Pope  County,  Arkansas. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  July  1. 1987  (52  FR 
24544). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  (1) 
Change  the  fuel  enrichment  limit  from 
"3.5  percent  of  U-235"  to:  "shall  be  of 
low  enrichment."  (TS  5,3.1.6),  and  (2) 
change  the  active  height  value  of  the 
core  from  "144  inches."  to 
"approximately  142  inches."  (TS  5.3.1.2). 

Subsequently  the  second  part  of  the 
proposed  amendment  was  granted  as 
part  of  Amendment  No,  113.  And 
recently,  the  licensee  informed  the  staff 
that  part  of  the  amendment  is  no  longer 
requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  12, 1986. 
and  (2)  the  stafTs  letters  dated  April  11. 
1989  and  May  1. 1989. 
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These  documents  are  available  for 
public  inspection  at  the  Commission  s 
Public  Document  Room,  the  Gelman 


For  the  Nuclear  Reguldtory  Commission. 
Walter  R.  Butler. 
Director.  Project  Directorate  1-2.  Division  of 


proceeding  may  file  a  written  petition 
for  leave  to  intervene. 
A  request  for  a  hearing  or  a  petition 
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21, 1989.  and  amended  on  April  25, 1989, 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 


Securities  Rulemaking  Board  ("MSRB  "). 
The  extensive  automation  of  the 
registration  and  qualification  process 


candidates  to  earn  a  living,  unfairness  to 
candidates  who  tend  to  freeze  on 
examinations  and  unfairness  of 
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These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Tomlinson 
Library.  Arkansas  Tech  University. 
RussellviUe.  Arkansas. 

Dated  at  Rockvilie.  Mar>l,ind,  this  1st  d<iy 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
C  Craig  Harfouck. 

Prviect  Manager.  Project  Directorate— IV. 
Division  of  Reactor  Proiects— III.  IV.  V  and 
Special  Projects.  Office  of  Suclear  Reactor 
Regulation. 
|FR  Doc.  89-10950  Filftd  5-5-89i  8.45  am) 
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IDocfcat  No*.  50-2721 

Public  Service  Electric  and  Gas  Co.; 
wm^drawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  L'nitpd  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  for  Public  Service 
Electnc  and  Gas  Company  (the  licensee) 
to  withdraw  a  portion  of  its  Idnuar>'  27, 
198J  (LCR  82-16)  application  fir 
proposed  amendments  to  Facility 
Operating  License  No.  DPR-70  for  the 
Salem  Generating  Station.  Unit  1. 
located  in  Salem  County,  New  Jorsey. 

The  amendment  rrques'ed  approval  of 
the  system  operability  requirements  for 
the  transfer  functions  of  the  emergency 
core  cooling  system  semiautomatic 
switchover  from  safety  iniection  to 
recirculation  during  a  loss  of  coolant 
accident  for  Salem  Unit  1.  The  portion  of 
the  requested  amendment  applicable  to 
Sdlem  Unit  1  was  withdrawn  in  the 
licensees  February  3,  1986  submittal. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  which  was 
published  in  the  Federal  Register  on 
August  2.  1983  (48  FR  35055). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  27.  1983  (LCR 
82-16)  and  the  licensee  s  letter  dated 
January  3,  1986  that  withdrew  the 
portion  applicable  to  Salem  Unit  1.  The 
above  documents  are  available  for 
inspection  at  the  Commissions  Public 
Document  Room,  2120  L  Street  NW,. 
Washington,  DC  20555,  and  at  the  Salem 
Free  Public  Library,  112  West  Broadway. 
Salem,  New  Jersey  08079. 

Dated  at  Rockviile.  Maryland,  this  27th  day 
of  Apnl  1989, 


For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director.  Project  Directorate  1-2.  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  89-10952  Filed  5-5-89;  8:45  am) 
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[Docltet  No.  50-3951 

Soutti  Carolina  Electric  &  Gas  Co., 
South  Carolina  Public  Service 
Authority;  Denial  of  Amendment  to 
Facility  Operating  License  and 
Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  licensee  for  an 
amendment  to  Facility  Operating 
License  No.  .NPF-12  issued  to  the  South 
Carolina  Electnc  &  Gas  Company  and 
South  Carolina  Public  Service  Authority 
(the  licensee)  for  operation  of  the  V.C. 
Summer  Nuclear  Station,  Unit  1  (the 
facility),  located  in  Fairfield  County, 
South  Carolina. 

The  denied  portion  of  the  amendment, 
as  proposed  by  the  licensee,  would 
modify  the  Technical  Specification  (TS) 
4. 6. 1.6.1. a  to  utilize  21  tendons  rfither 
than  15  tendons  for  the  10  year 
surveillance  and  subsequent  five  year 
intervals.  Currently  TS  4  6. 1.6  1  a 
contains  a  requirement  to  utilize  15 
tendons  for  the  10  surveillance  and 
subsequent  five  year  intervals.  The 
amendment  was  requested  September 
16.  1986  and  supplemented  August  18. 
1P87  and  July  22  and  September  29,  1988. 

The  Notice  of  Consideration  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Deteimination 
and  Opportunity  for  Hearing  of  the 
licensee's  application  for  the 
amendments  was  published  in  the 
Federal  Register  on  November  5.  1966 
(51  FR  40282). 

TS  4  6,1  6, la  presently  requires  that 
15  tendons  be  sampled  at  the  10  year 
surveillance  intervals  and  at  subsequent 
five  year  intervals.  The  licensee  had 
requested  approval  to  change  the 
requirements  to  21  tendons.  The  staff 
had  denied  the  request  because  the 
proposed  change  is  unnecessary,  Th^re 
IS  nothing  in  TS  4,6,1,6  1. a  which  would 
prohibit  21  sample  tendons.  Such  a 
sample  size  would  still  be  in 
conformance  with  the  existing  TS. 
Therefore,  the  proposed  TS  change  was 
denied  The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  .April  28,  1989. 
^    By  June  5.  1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  the 


proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  m;iy 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  J.B.  Knotts,  Jr,,  Esquire.  Bishop, 
Cook,  Purcell.  and  Reynolds,  1400  L 
Street  NW.,  Washington,  DC  20005-3502. 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  16,  1^86, 
as  supplemented  August  18, 1987  and 
July  22  and  September  29, 1988,  and  (2) 
the  Commission's  letter  to  South 
Carolina  Electnc  &  Gas  Company,  dated 
April  28, 1989,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Stmot 
NW.,  Washington,  DC  20555,  and  at  the 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  Winnsboro,  SC 
29180.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
US.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Dire'  tor.  Division  of  Reactor  Projects  1/ 
I!. 

Dated  at  Rockviile,  Maryland,  this  28th  day 
of  Ai5r;!  1989. 

For  the  Nuclear  Regulatory  Commission. 
Juhn  ].  Hayes,  Jr., 

Projff!  Miinai;t'r  Project  Directorate  I/-1. 
Division  of  Reuctor  Projects  l./IJ.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  89-10953  Filed  &-5-89;  8.45  aai| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-26771;  File  No.  SR-NASO- 

89-141 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Qualification  Examination 
Waiting  Periods 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ( "Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  on  March 


21. 1989.  and  amended  on  April  25, 1989, 
the  proposed  rule  diange  as  described 
in  Items  1,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Part  VI  of  Schedule  C  to  NASD 
By-Laws  to  establish  waiting  periods 
between  attempts  to  pass  qualification 
examinations. 

III.  Self-Regulatory  Organization's 
Statement  of  the  Pinpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

.4.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basts  for.  the  Proposed  Rule 
Change 

In  response  to  certain 
recommendations  of  the  NASD 
Regulatory  Review  Task  Force,  the 
Quahfications  Committee  of  the  NASD 
Board  of  Governors  has  undertaken  to 
review  the  NASD  qualification  system 
and  to  consider  additional  means  to 
maintain  an  appropriate  level  of 
knowledge  and  professionalism  for 
persons  associated  with  NASD 
members.  This  review  has  not  only 
addressed  the  adequacy  of  existing 
NASD  qualification  standards,  but  has 
also  considered  issues  relating  to  the 
need  to  afford  reasonable  assurance  to 
the  investing  public  that  registered 
persons  remain  knowledgeable  about 
products  and  services  available  to 
investors,  as  well  as  applicable  rules, 
regulations,  and  policies  governing  the 
investment  banking  and  securities 
business. 

The  NASD  proposed  to  amend  Part  VI 
of  Schedule  C  to  the  By-Laws  to 
establish  waiting  periods  between 
attempts  to  pass  NASD  qualification 
examinations.  Waiting  periods  were  in 
effect  in  the  NASD  qualification 
program  until  1979  and  now  are  used  in 
connection  with  the  qualification 
examinations  of  the  Municipal 


Securities  Rulemaking  Board  ("MSRB"). 

The  extensive  automation  of  the 
registration  and  qualification  process 
has  made  it  possible  for  applicants  to 
make  multiple  attempts  to  pass 
examinations  in  rapid  successioa  often 
within  ver>'  brief  periods. 

The  NASD  believes  thus  practice 
promotes  "lest  learning"  rather  than  a 
proper  understanding  of  the  substantive 
materia!  covered  in  the  various 
quahrication  examinations  The 
proposed  waiting  periods  are  intended 
to  encourage  a  more  professional 
approach  to  the  examination  process 
and  to  the  training  of  applicants,  as  well 
as  to  protect  the  integrity  of  the 
qualification  examinations.  In  the 
interest  of  uniformity,  the  proposed 
waiting  periods  are  the  same  as  those 
prescribed  by  the  MSRB— 30  days 
between  the  first  and  second  attempts. 
30  days  betv»een  the  secnd  and  third 
attenipt.s.  and  six  months  after  the  third 
and  all  subsequent  attempts. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  In  pertinent  part. 
sectRin  15A(b)15)  mandates  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest  among  other  things.  The 
NASD  !i(,  lieves  the  propusi  d  waitin>< 
periods  will  encourage  a  more 
professional  approach  to  the  training 
and  examination  process  and  will  help 
protect  the  mtegnty  of  qualification 
examinations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  dues  not  beUeve  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 

purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  solicited  in 
NASD  Notice  to  Members  88-90.' 

Ten  (10)  commentators  addressed  this 
proposal.  One  (1)  commentator  was  in 
favor  of  the  proposal  and  seven  (7)  were 
generally  opposed.  Six  (6)  uf  those 
opposed  the  concept  of  any  waiting 
penod  between  attempts,  citing 
concerns  regarding  the  need  for 


'  T^ie  Niitiif  irf  Ml  niHiTs.  g  list  of  commentalon 
anil  Ihe  comment  If'tcni  are  attscbed  as  ExliitaU  2 
and  3  lo  the  ruie  fiiinjj  The  NASD  soliated 
comments  on  other  changes  to  Schedule  C  and  lliese 
changes  are  t>emg  Tiled  separately. 


candidates  to  earn  a  living,  unfairness  to 
candidates  who  tend  to  freeze  on 
examinations  and  unfairness  of 
candidates  whose  primary  language  is 
not  English.  Two  (2)  commentators 
suggested  less  stringent  alternatives:  (a) 
Limiting  the  waiting  period  to  30  days 
for  any  re-attempt;  or  (b)  no  waiting 
period  between  the  first  and  second  and 
the  second  and  third  attempts,  30  days 
between  the  third  and  fourth  and  fourth 
and  fifth  attempts,  and  six  months 
thereafter.  Two  (2)  commentators  noted 
that  Series  7  attempts  wcild  need 
special  administrative  treatment  since 
the  number  of  days  between  successive 
third  Saturdays  is  frequently  less  than 
30  days. 

In  addressing  these  comments,  the 
Board  determined  to  modify  the  waiting 
period  for  the  Series  7  examination  to 
take  into  consideration  that  this 
examination  is  given  on  monthly  basis 
and  less  than  30  days  may  transpire 
between  examinations. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  n,;mge  and  Timing  for 
Commission  action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N'W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
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submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  30. 1969. 

For  the  Commission,  by  the  Division  of 
.Vid.'kel  Resuldhon,  pursu.jnt  to  delegated 
ajthori'y  V  CFR  2UC.30-3td)(12). 
loMthan  G.  Katz.  I 

Dated:  May  1.  1989 
\V?.  Doc  89-10901  Filed  5-5-«9:  8:45  am] 
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|Rti«aM  No.  34-26772;  File  No.  SR-NASO- 
89-131 

S«lf-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Providing  Broader  Access 
to  Information  Contained  on  Form  U-5 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Art"). 
15  L'S.C.  "8s(bl(l).  notice  is  hereby 
given  that  the  Nation.il  .Association  of 
Securities  Dealers.  Inc.  (/NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Com.mission")  on  March 
21,  1989,  and  amended  on  April  23.  1989, 
the  proposed  rule  change  as  described 
m  Items  I.  11.  and  111  below  which  hens 
hrive  been  prepared  by  the  NASD.  The 
Comm.ission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to  Article 
IV,  section  3  of  the  N.-\SD  By-Laws  and 
.•\rticle  III.  section  27  of  the  Rules  of  Fair 
Practice  would  require  N.ASD  members 
!o  provide  a  copy  of  the  Form  U-5,  the 
Uniform  Termination  Notice  for 
Securities  Industry  Registration,  to 
persons  who  terminate  or  are 
terminated  by  the  member  and  would 
require  each  .N.ASD  member  seeking  to 
associate  a  person  in  a  registered 
capacity  to  use  reasonable  efforts  to 
obtain  the  most  recent  Form  U-5  from 
any  perion  seeking  employment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
N.\SD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comm.ents  it  received  on  the  proposed 
rule  change.  The  text  of  these 
s'atcmnnts  may  be  examined  a'  the 
p.dces  specified  in  Item  IV  below.  The 
.N.-\SD  has  prepared  summanes.  set 
forth  in  sections  (A).  (B),  and  (C)  below. 


of  the  most  significant  aspects  of  such 
statements. 

/\.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  IV,  section  3  of  the  NASD  By  - 
Laws  does  not  now  require  NASD 
members  to  give  terminated  employees 
a  copy  of  the  Form  U-5  filed  with  the 
NASD.  The  NASD  believes  that  the 
policy  of  providing  broader  access  to  the 
information  on  the  Form  U-5  requires 
that  terminated  persons  be  given  the 
Form  U-5  so  that  they  can  verify  the 
accuracy  and  completeness  of  the 
representations  in  the  form.  The 
terminated  individual  can  then  express 
any  disagreement  with  the  Form  U-5  to 
his  or  her  subsequent  N.-\SD  member 
employer.  Therefore,  the  NASD  is 
proposing  to  implement  the 
recommendations  of  the  NASD 
Regulatory  Review  Task  Force  by 
amending  Aricle  IV.  section  3  of  the 
NASD  By-Laws  to  require  that  a 
member  submitting  to  the  NASD  a  Form 
U-5,  pursuant  to  Article  IV  section  3  of 
the  By-Laws,  provide  a  copy  to  the 
teiminated  employee.  In  addition,  the 
.N.ASD  IS  proposing  to  amend  the  same 
provision  to  codify  the  requirement  that 
an  amendment  to  the  Form  U-5  be  filed 
if  later-discovered  information  causes 
any  statements  in  the  form  to  be 
inaccurate  or  incomplete. 

Article  III,  section  27(e)  of  the  Rules  of 
F,jir  Practice  requires  that  "each 
member  shall  have  the  responsibility 
and  duty  to  ascertain  by  investigation 
the  good  character,  business  repute, 
qualifications  and  experience  of  any 
person  prior  to  making  such  a 
certification  in  the  application  of  such 
person  for  registration  with  this 
Association."  Members  are  not  currently 
required  to  obtain  the  Form  U-5  for  the 
person's  most  recent  employment  with 
an  NASD  member. 

The  NASD  believes,  however,  that  the 
circumstances  of  a  termination,  as 
disclosed  on  the  Form  U-5,  may  well  be 
relevant  to  the  hiring  decision  and  that 
this  information  should  be  readily 
available  to  any  NASD  member  for  that 
purpose.  This  information  is  particularly 
pertinent  in  the  situation  where  the 
person  was  terminated  for  cause  or 
where  affirmative  answers  have  been 
provided  to  Items  13-15  of  the  Form  U-5 
regarding  possible  rule  violations  during 
the  period  of  employment.  As  part  of  the 
hiring  process,  members  should  be 
allowed  to  compare  the  Form  U-5  with 
any  statements  made  by  the  potential 
employee  regarding  the  termination. 

Therefore,  the  NASD  is  proposing  to 
amend  Article  III.  section  27(e)  to 


require  NASD  members  who  employ 
persons  previously  registered  with 
another  NASD  member  to  obtain  a  copy 
of  the  Form  U-5  (and  any  amendments 
thereto)  filed  by  the  person's  most 
recent  employer.  The  NASD  believes 
that,  by  making  the  Form  U-5  available 
in  this  manner,  members  will  be  better 
able  to  meet  their  obligation  under 
Article  III,  section  27(e)  of  the  Rules  of 
Fair  Practice  to  adequately  investigate 
the  background  of  potential  employees. 
The  proposed  rule  change  would 
establish  the  requirement  to  obtain  the 
Form  U-5,  set  forth  timeliness  standards 
for  compliance,  and  provide  for 
obtaining  the  Form  U-5  through  the 
NASD  Firm  Access  Query  System 
(FAQS)  for  FAQS  subscribers  or  from 
the  prospective  employee  for  firms  that 
do  not  subscribe  to  FAQS. 

The  proposed  rule  change  is 
consistent  with  section  15A(b)(6)  of  the 
Act.  which  mandates  that  the  rules  of  a 
national  securities  association  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market, 
because  the  NASD  believes  that  a  policy 
of  providing  broader  access  to  the 
information  on  the  Form  U-5  allows  the 
terminated  person  to  verify  the  accuracy 
and  completeness  of  representations  on 
the  Form  U-5  and  allows  NASD 
members  to  have  additional  relevant 
information  available  to  them  in  order  to 
make  more  informed  hiring  decisions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 

proposed  amendment  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  88-68  in  September  1988.  As 
a  result  of  this  Notice,  the  NASD 
received  15  comment  letters.  Of  these, 
11  commentators  generally  favored  the 
proposed  amendments  and  4  were 
opposed. 

With  respect  to  the  proposed  change 
to  Article  III.  section  27(e), 
commentators  expressed  concern 
regarding  the  proposed  different 
requirements  for  a  member  using  its 
FAQS  computer  connection  to  the 
NASD  and  a  member  requesting  a  hard 
copy  of  the  Form  U-5  from  the  applicant. 
As  originally  drafted,  the  FAQS  firm 


would  have  been  required  to  "obtain" 
the  Fo.'-m  U-5  prior  to  the  filing  of  an 
application  for  registration,  while  the 
non-FAQS  firm  would  only  be  required 
to  "request"  a  copy  of  the  Form  U-5 
Second,  concern  was  raised  over  the 
two  different  time  parameters  required 
for  compliance  as  contained  in  the 
proposed  Rules  of  Fair  Practice 
a.Tiendment.  A  member  could  have  had 
either  30  days  or  60  days  to  comply  with 
the  Rules  of  Fair  Practice  amendme.nl 
depending  on  the  date  on  which  a 
registration  application  was  filed.  The 
Board  determined  that  this  requirement 
was  both  confusing  and  placed  an 
unrealistic  administrative  burden  on  the 
mem.ber.  Finally,  it  was  noted  that  an 
associated  person  might  change  the 
Form  U-5  prior  to  providing  it  to  the 
prospective  employer  and  thcreliy  alter 
the  nature  of  the  reported  information. 

The  NASD  determined  that  both  the 
issues  of  the  differing  requirements  for 
FAQS  and  non-FAQS  users  and  the 
v.i^iation  in  the  time  parameters  m  the 
proposed  Rules  of  Fair  Practice 
amendm.ent  would  be  resolved  if  there 
v.ere  a  single  uniform,  time  frame  for 
compliance  with  the  proposed  rule  and 
modified  the  proposal  to  impose  a 
\;niform  sivfy-day  period  for  compliance. 

Concern  was  expressed  by  some  that 
an  unethical  individual  might  change 
derogatory  information  contained  on  a 
Form  U-5  from  his  or  her  previous 
employer  before  presenting  it  to  a  new 
firm.  The  NASD  review  process  for  both 
Form  U-5  and  Form  U-4  includes  a 
system  of  checks  that  a!!e\iates  these 
concerns  and  no  changes  have  been 
made  relating  to  this  issue, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  finding  or  (ii)  as 
to  which  the  NASD  consents,  the 
Comm.ission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

iV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Com,mission's  Public  Reference  Room. 
Copies  of  such  filing  w  ill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  30. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.TO-3(a)(12). 
Jonathan  G.  Katz, 
St\  re  tar}'. 

Dated:  May  1, 1989. 
[FR  Doc,  89-10902  Filed  5-5-89;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing:  Midwest  Stock  Exchange, 
Incorporated 

May  1.  lytfS. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B),  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
CPI  Corp. 

Common  Stock,  $.40  Par  Value  (File 
No.  7^500) 
VMS  Mortgage  Investment  Fund 

Common  Stock,  S.Ol  Par  Value  (File 
No.  7-4501) 
Atlas  Corp. 

Warrants.  No  Par  Value  (File  No.  7- 
4502) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  22, 1989, 
WTitten  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 


hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protecUon  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Kalz, 

Secretary. 

(FR  Doc.  89-10903  Filed  5-5-89;  8:45  am| 
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Self -Regulatory  Orgsn.zrjtions; 
Applications  for  tjnlistec  T'adiog 
Privileges  and  ct  Opponun'ty  for 
Hearing;  Philadelphia  Stoc^  E  xri-.a-'-qe 
Incorporated 

May  1. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Putnam  Managed  Municipal  Income 
Trust 

Shares  of  Beneficial  Interest  (File  No. 
7-4496) 
Scotty's  Incorporated 
Common  Stock.  Si  Par  Value  (File  No. 
7-4497) 
Shoney's  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-4498) 
Silicon  Systems,  Inc. 

Common  Stock.  SO.Ol  Par  Value  (File 
No.  7-4499) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  22. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  ail 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
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and  orderfy  markets  and  the  protection 
of  investors. 
For  the  Commission,  by  the  Division  of 


concerning  Customs  classification 
matters  should  be  directed  to  Matt 
Rohde,  U.S.  Customs  Service  (202)  566- 


•  MPT  discriminates  against  U.S. 
companies  in  licensing  frequencies. 

•  MPT  discriminates  agair.bt  U.& 
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exported  from  Japan  that  are  under 
consideration  for  inclusion  on  a  final  list 
of  products  that  could  be  subject  to 


adverse  effect  on  US.  consumers  of  the 
products  concerned  The  comments 
submitted  will  be  considered  in 


address.  Remarks  at  the  hearing  *vill  be 
limited  to  five  minutes. 
Persons  not  wishing  to  participate  in 
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and  ord^^r'y  markets  and  the  protection 

of  ir.vf  s'nrs. 

For  ihe  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
ijihorTy.  I 

loaathan  C  Katz, 
Secretary. 
\YK  Doc.  89- '  '>^-5  T''-d  5-5-89:  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Telecommunications  Trade,  Review  of 
Agreements;  Determination  and 
Hearing 

agency:  OfTice  of  the  United  States 
I":  i  Je  Representative. 
action:  Notify  I'll  &t?ctii)n  \  177 
Ueterminrttion,  Notice  of  Public  Hearing 
and  Request  for  Public  Comments  on 
P  issi'ile  U.S.  Action  in  Response  to 
C^rtam  Japanese  Restrictions  Regarding 
Telecommunications  Trade. 

SUMMARY!  Section  1377  of  the  Omnibus 
Trade  ar.d  Competitiveness  Act  of  1988 

r^q  ,;res  that  the  USTR  annually  review 
ea.n  trade  agreement  concerning 
lel'-^comm^jnications  products  or 
s.-".  res.  ard  in  each  review  determine 
whr  ;rer  a  foreign  country  is 

i  1  i  N'l)'  \n  compliance  with  the  terms 
of  the  agreement;  or 

(2)  O'.herwise  denyms,  "within  tlie 
context  of  the  '.►"•^is  .jT  the  agreement, 
mutually  advant.ijteoijs  rr.  irket 
opportunities. 

Pursuant  to  section  1577.  the  USTR 
has  determined  that  certain  practices  of 
Japan  wth  respect  to  third  party  radio 
.md  cellular  phone  products  and 
services  a'»  lo?  in  compliance  with 
Japan  i  commitments  under  the  MOSS 
agreements  on  tclecommunications- 
l.'nder  section  1377,  this  affimialive 
de'ermination  is  treated  as  an 
affirmative  determination  under  section 
304(aiil)  of  the  Trade  Act  of  1974,  as 
ameniied  .Accordingly,  the  USTR  has 
directed  tne  Section  301  Committee  to 
cond'irt  a  public  hearing  on  measures 
that  m^f  be  taken  under  section  301  as 
a  rebuif  of  this  affirmative 
determination.  This  heanng  will  be  held 
on  Vfav  24.  1989 

FOH  FURTHEP  INFORMATION:  Questions 
,^S(■  :t  th:--  .J^'";rr:  TiV"  detern^ina*'"'! 
^r<)Li,j  f;e  ti  r-it'f'ti  'o  Mr   Dor.  Fli-^-i. 
De-juty  .As..;-';tar.t  tJn.ted  Stag's  Trade 


R..p: 


itive  for  Industry.  Office  of 


.,V'  rr.:"-l  5'ate>  Trade  Representative 
(:o:;  i9.>- 56.16,  questions  regarding  the 
prr)ii_..t>  c-'ntified  m  Annex  A  should 
be  directed  to  Pa 'nek  Hughes.  Office  of 
Industrial  Trade.  Department  of 
Commerce  (202)  377-3703;  questions 


concerning  Customs  classification 
matters  should  be  directed  to  Matt 
Rohde,  U.S.  Customs  Service  (202)  566- 
8933;  questions  regarding  the  services 
sectors  identified  in  Annex  B  should  be 
directed  to  Carol  Balassa,  Office  of  the 
United  States  Trade  Representative, 

f2fn  3q.>-45io. 

SUPPLEMENTaqv  INFORMATION:  The 
MUSS  (MarKei-Onentfed,  Sector- 
Selective)  Agreements  on 
telecommunications  are  embodied  in  a 
series  of  letters  and  joint 
communications  between  U.S.  and 
Japanese  Officiab.  Under  these 
agreements,  the  Government  of  Japan 
committed  to  a  number  of  steps  to  open 
the  Japanese  market  for 
telecommunications  products  and 
services  of  the  United  States  and  other 
countries,  and  to  reduce  regulation  of 
the  Japanese  market  for 
telecommunications  products  and 
services.  The  Government  of  Japan 
undertook  these  commitments  in  the 
context  of  a  broad  initiative  to  de- 
regulate its  telecommunications  market 
beginning  in  1985. 

In  accordance  with  section  1377, 
USTR,  with  advice  from  the  private 
sector  and  executive  agencies,  reviewed 
all  existing  trade  agreerwmts  affecting 
telecommunications  pr'tdacts  or  services 
with  Japan  and  other  countries 
Problems  identified  in  this  review  were 
also  discussed  with  the  country 
concerned.  An  interagency  team  held 
consultations  with  Japan  during  the 
weeks  of  April  3  and  April  24,  1980 

As  a  result  of  this  review,  rertam 
practices  of  Japan  '^»\p  been  determined 
by  the  LSTR  to  be  •^^^\  m  compliance 
with  the  MOSS  -igrfeTiients  on 
lelecommu.'".icj;;u:;s.  us  described 
below.  There  are  a  number  of  other 
matters  of  concern  tha^  were  considered 
in  connection  with  th^  r -view  of 
compliance  with,  and  ipp  marketing 
opportunities  available  n  the  context  of 
the  NTT  and  MOSS  Agreements.  LSTR. 
in  conjunction  with  other  agencies  will 
continue  to  gather  informatioa  on  these 
matters,  and  is  prepared  to  ron'ii.ifT 
them  in  the  context  of  other  trade 
remedies  and  other  opportunit i*-*  » 
remedy  restrictions  on  market  access 

Notice  of  Determination  and  Public 

Hearini; 

On  April  28, 1989,  the  USTR,  as  a 
result  of  the  review  summarized  above, 
determined  that  the  following  pra  .lices 
of  Japan  are  inconsistent  with  the  MOSS 
agreements  on  telecommunications; 

(1)  The  Ministry  of  Posts  and 
Telecommunications  (MPT)  operates  its 
third-party  radio  licensing  and  approval 
in  a  manner  that  denies  U.S.  companies 
market  access  in  the  following  ways: 


•  MPT  discriminates  against  U.S. 

companies  in  licensing  frequencies, 

•  MPT  discriminates  against  U.S. 
companies  by  applying  more 
burdensome  licensing  requir>'menfs  to 
them  than  are  applied  to  Jap.inese 
companir's. 

•  MPT  re  quires  U.S.  companies  to 
pre-sign  customers  before  thay  can 
obtain  MIT  approval  to  build  and 
operate  a  new  system.  This  requirenitnl 
does  not  apply  to  Japanese  companies. 

•  MPT  does  not  allow  full  foreign 
ownership  and  oper^'ion  of  third-party 
radio  systems. 

(2)  There  is  inadequate  transparency 
in  MPT's  process  far  allocating  rj,,-)io 
frequencies.  MFT  prohibits  one  cellular 
radio  system,  which  uses  U.S. 
equipment,  from  operating  in  the  Tokyo 
and  Nagoya  area,  despite  the  recent 
identification  of  spectrum  which  would 
make  "roa.ming"  into  that  market 
feasible.  The  competing  Japanese 
system  can  "roam"  throughout  the 
country. 

The  USTR  also  d Tected  thu  Section 
301  Committee  to  conduct  a  public 
hearing  pursuant  to  »e<.tion  .tfl4(b)(l)(A) 
on  possible  U.S.  acti.^n  as  a  r<^.sult  of  this 
determination. 

Legal  Authority 

The  requirements  of  section  1377  are 
summarized  above  with  respect  to 
affirmative  determination.  An 
affirmative  determination  under  section 
1377  must  be  treated  as  an  affirmative 
determination  of  a  violation  of  a  trade 
asreement  urvder  section  304fa](l)  of  the 
Trade  Act  of  1974,  as  amended  for 
purposes  of  Chapter  1  of  Title  lil  of  the 
latter  Act.  In  such  event,  the  USTRA 
Must  take  appropriate  and  feasible 
action  in  response,  subject  to  the 
specit'ic  direction,  if  any,  of  the 
President,  unless  an  exception  specified 
in  section  301(a)(2)  applies.  SerVon 
301(c](l)iB)  expressly  authorizes  ;'-» 
USTR  to  impose  duties  or  other  impoit 
restrictions  on  the  goods  of  a  foreign 
country  or  to  impose  fees  or  restrictions 
on  the  services  of  such  country  for  such 
time  as  the  USTR  determines 
appropriate!. 

Measures  under  section  301  may  be 
taken  against  the  country  concerned  or 
against  all  countries,  at  the  discretion  of 
the  USTR.  Action  under  301  may  be 
delayed  up  to  180  days  if  the  USTR  finds 
that  delay  is  necessary  or  desirable  to 
secure  a  satisfactory  solution  with 
respect  to  the  matters  giving  rise  to  the 
affirmative  determination. 

Public  Hearing 

The  Section  301  Committee  will  hold  a 
public  hearing  on:  (1 )  A  list  of  products 


exported  from  Japan  that  are  under 

consideration  for  inclusion  on  a  final  list 
of  products  that  could  be  subject  to 
increased  duties  or  other  trade 
restrictions  and  (2)  services  of  japan 
that  could  be  considered  for  imposition 
of  increased  fees  or  other  restrictions. 
The  hcarins  will  be  held  on  May  24, 
1989,  at  9:fX3  a.m.  in  Court  Room"  .\. 
Room  100.  cf  the  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC. 

The  public  is  invited  to  comment  at 
the  hearing  on:  (1)  The  appropriateness 
of  subjecting  products  listed  in  Annex  A 
or  services  listed  in  Annex  B  to  an 
increase  in  duties  or  fees  or  to  other 
restrictions;  (2)  the  levels  at  which  fees 
on  services,  or  U.S.  customs  duties,  or 
other  restrictions  on  particular  products 
or  services  should  be  set:  and  (3)  the 
degree  to  which  new  or  increase*  duties, 
fees,  or  other  restrictions  might  have  an 


adverse  effect  on  U.S.  consumers  of  the 
products  concerned  The  com.ments 
submitted  will  be  considered  in 
recommendinc  any  action  under  section 
301  to  the  USTR. 

Interested  persons  wishing  to  testify 
must  provide  written  notice  of  their 
intention  by  noon.  May  15, 1989.  to  Ms. 
Dorothy  Balaban,  Office  of  the  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  Room  222,  600 
17th  Street,  \'W.,  Washington,  DC  20506. 
The  written  notice  must  provide  the 
following  information:  (1)  Name,  firm  or 
affiliation,  address  and  telephone 
number;  and  (2)  a  summary  of  the 
proposed  testimony,  including  the 
products,  by  tariff  subheading  numbers. 
or  the  services  proposed  to  be 
discussed,  in  addition,  such  persons 
must  submit  a  complete  written 
statement  in  20  copies,  m  Elngiish,  by 
noon,  Mav  18, 1989.  at  the  above 


address.  Remarks  at  the  hearing  will  be 
limited  to  five  minutes. 

Persons  not  wishing  to  participate  in 
the  public  hearing  may  submit  written 
comments,  in  20  copies,  by  noon.  May 
22, 1989,  at  the  same  address.  Written 
comments  in  rebuttal  to  any  written  or 
oral  comments  will  be  considered  if 
submitted  prior  to  May  30, 1989,  All 
written  comments  must  be  fded  in 
accordance  writh  15  CFR  2006.8. 
loshua  Bolten. 
General  Counsel. 

Annex  (A) 

Articles,  the  product  of  Japan, 
classiHed  in  the  followir\g  provisions  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (IfFS)  are  being 
considered  for  increased  duties  or  other 
import  restrictions: 


HTS  heading  or 
subheading  ' 


285O.0O.5O(pl.) 
3.-«>J 


ti914.a0.0O(pt.) 


Mnjox)0{p{.] 


Article 


[The  bracketed  i«nRuii>iP  m  ihis  lis!  is  included  only  to  clarify  the  scope  of  the  numbered  subheadings  which  are  being  considered,  and 

such  larajuage  is  not  itself  intended  to  describe  articles  which  are  under  consideration.] 
Hydrides,  nitndes.  azides.  silicides  and  borides,  whether  or  not  chemically  defined: 
(Of  calcium;  of  titanium;  of  tunssle.n,  of  vanadiumj 
Other 
Aluminum  nitride 
Beauty  or  make  up  prcparalions  and  prqMration*  for  the  care  of  the  skin  (other  thdn  medicaments),  including  sunscreen  or  sun  tan 

preparations,  manicure  or  pedicure  preparations. 
(Ceramic  articles  provided  for  in  he .idings  BWn  through  6913] 
Other  ceramic  articles 
[Of  porcei.iin  or  chin<i  | 
Other 

Of  aluminun  n:tri(ie 
Automatic  data  pnnessr-x  rricchines  and  units  thereof;  magnetic  or  optical  readers,  machines  for  transcribing  data  onto  data  media  in 
coded  form  and  machines  for  processing  such  data,  not  elsewhere  specified  or  included: 
(Analog  or  hybrid  automatic  data  processing  machines) 

Digital  automatic  data  processing  machines,  containing  in  the  same  housing  at  least  a  central  processing  unit  and  an  input  and  output 
unit,  whether  or  nut  rfimbined: 

ni«;lj|  automatic  data  processing  machines  of  the  type  which  have  a  theoretical  peak  performance  capability  greater  than  or  equal  to 
100  million  floating-point  operations  per  second  {1(M  MFLOPS),  including  such  machines  of  all  architectures  (e.g..  vector,  array. 
paralii!.  etc.] ' 


'  Harmonized  Tariff  Schedule  of  the  Itmted  States  (USITC  Publication  2030). 

»ln  calculating  Ihe  therirptKal  peak  offormance  capatiiiity  of  a  single  processor,  the  formula  is: 

Number  of  operations           1  cycle 
X  = 


1  cycle 


cycle  time 


Number 

of 
MFLOPS 


In  measuring  theoretira!  peak  performance,  the  following  assumptions  are  used: 

(A)  The  number  of  operaiion.c  per  cycle  should  be  measured  by  counting  the  maximum  numt>er  of  floating-point  additions  and/or  multipUcatioas  that  can  be 
completed  during  one  eye  le  time  of  the  machine. 

(B)  The  results  will  be  measured  on  64-bit  word  lengths,  regardless  of  the  word  length  of  the  processor. 

(C)  For  machines  w  ith  more  than  one  processor,  the  MFLOPS  for  all  floating-point  processors  that  work  independently  of  each  other  in  Ihe  same  machine  cycle 
should  t>e  addrd  ingpiripr  to  derive  the  total  theoretical  peak  performance  of  Ihe  machine. 
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\/ r\  I 
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hrrS  lMiMim«  }r 


Article 


Federal  Register  /  Vol.  54.  No.  87  /  Monday,  May  H    i<)a9  /  .Notices 


l'M.,L- 


(ITS  heailinii  or 
siibheadmi;  ' 


Article 


^'^'iVl^u' !?"""'"'  ^°'  '*"*  '^'«»'''""y  °'  telegraphy,  including  such  apparatus  for  r.arT.er<urr*.nl  li~.  ,v.,em.:  nan.  .K.»„f 


1M26 

Federal  Re^ater  /Vol 

54,  No.  87  /  Monday.  May  8.  1989  / 

^  Noticts 

HTS  JMiMnn  or 

AiXiUti 

64T\  S(l  ■)!)("•,) 


'4n.92.30(pt ) — 


8J"!  J-  4"'i3 


'\,j':irr  )( t',     ii!i  ptooMtlng  nachine*  wid  units  thareoi;  mdrfr.tf:.t    it  .4..'><  li  ^'riJjTs,  rvj.  n!n«>s  fur  transf.nbmg  d»'a  onto  ua'.j  ■iini'rt  m 
,:i)<l«'ii  ■•im  ind  fflachitw*  for  processing  such  data  not  el-^'-A  "t>ri   ^; .'.     ►■' ;  jr  im.ij.ii'iJ   '  .t..); 

O'tXT 

L1'»''-il    1':'"".'.'^  'ii]*'!  p"!i  (■^,.:':i<   >  ,i   rii^'i    i!  '..'w    vj»-  (t'^n.ri  ■■;,!■.  ■•■  t  ■h>»<tr'"»  »i  f.i^jk  p€rfomij:ii'e  i;<jp.)hii1'y  grfuter  tn.ir.  or  i^^^*,)!  'o 
lOO  rni.,;i.-".  1cw.ni{-point  opera'joiw  per  second  1100  Mi  i  >  i''Si,    iu.ai'.ng  s-i' h  Tirfi  hin.'s  i,;i   -lii  rircriiei  !:ir"i.  ii- f     v-:,;,  -    ^f  .■>,■, 
9^r^:l^'l    ■•':    ,  ' 
Ir,;  .•     I-   ;  .'put  units,  whether  or  no<  entererf  with  Ihe  rest  of  i  '■^"   -i  !"<i  wtifh.T  or  not  cor'unsig  sto'isp  '^.r.-.-.s  '■.n  tti.-  4.  me  hoirsmg; 

'"^— '  r-d  mput/ooTput  units. | 

O'ti-' 

'.'.  '"    J-    .ilhode-ray  tube  (CRT),  having  a  visual  display  diagonal  not  exseeding  30.5  cm;  . 

Y'.i.'n  i  visual  display  diagonal  of  29.5  cm  or  greafer. 
O'.-.tir, 

IWith  cathode-ny  tube  (CRTVl 

Other. 


rUrmoKcifi:  I  inif  Scft«ii>ii<»  )f  ^*5'"  l'n!'i»d  Sr.ivs  ft'SITC  Publfeafion  2030). 

'  .n  .  rt/Cu-.iMis  'n*  tr.eorvt..-i.  ,.■■<»  3>':'  :<~r<Mi  .■      ;;  ■■^ility  of  asir.-!-'  t'm,-. 


Number  of 
operations 


1  cycle 


1  cycle 
cycle  time 


.NiimS'T  of 
M  FLO  PS 


In  meafijr'ng  rtii>or5>^ivi'  p*d«  performance,  the  fotlowirm  assumptions  are  used: 

!  A I  The  numD<"r  of  operations  per  cycle  shcu.J  'w  ■'.■  *,!-". i  •,,     ...n-'na  •h.-   b  i  ..■;  .ns  ri,j\i:!>'r  -rf  flodtinii- point  jditi'iDns,  and'.ir  mat'-plirntion;  'ii.it  t:;,n  he 
cnrrDleied  durng  gne  cycle  time  of  the  machine. 

,B\  TSe  r»"nj,M  *  .i  rip  ireasu.-ed  on  64-bit  word  lengths,  regardless  of  Ihe  word  letiici  >>!  'nf  priu  ^<i^oT 

'C]  For  md'-.t-.r.es  w    i  more  than  one  processor,  the  MFLOPS  for  all  floating-point  prok,^!i.*4-r8   ■  -it  w^rk  in(ir:pp.mj«n;]y  ol  each  oliier  :ri  the  same  machine  cycle 
«ho!  d  be  id'i-d  'o-i-  -p-  to  icrvf  ;'-<■  'o'a!  'heoretical  peak  performance  of  the  machine. 
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•  ^  -i.--).,:.-«  '^r 


Article 


R4-4HC».<M7(Xpt.) 


a.'itT.ai  j^tt^ipt.) 


H51.V«.J5)(f 


■.i  T.. 


Annex  (-J) 


Machines  and  mechanical  applunces  having  individual  functions,  not  specified  or  included  elsewhere  ia  chapter  84;  parts  thereof: 
[Articles  provided  fur  in  subheadings  8479.10.00  through  S479.4a00l. 
Other  machines  and  mechanical  appliances: 
lArtides  provided  for  in  subheadings  8479.81.00  and  8479.82.00). 
Other 

(Electromechanical  appliances  with  self-contained  electric  nuitoc  carpet  sweepers). 
Other 
llndusthal  robots.) 
Other 
Machines  for  production  and  wsembiy  at  diodes,  traasistocs  and  similar  semicoedm  lor  (!>'vii  eg  riii>?  i>>itr(i:^!<    irv'efrated 
circuits: 

Electron-beam  hthography  apparatus  used  for  the  pro<luclion  of  semiconductor  maskworks. 
Electric  (including  electncaUy  heated  gas).  laser  or  oAer  light  or  photon  beam,  ultrasonic,  electron  beam,  magnetic  pulse  or  pla:>ma  arc 
soldering,  brazing  or  welding  machines  and  apparatus,  whether  or  nut  capable  of  cutting:  electric  machines  and  apparatus  for  hot 
spraying  of  metals  or  siotered  metal  carbides,  parts  tiKreof: 
)Articles  provided  for  in  subheadings  8515.11.00  through  8.S15.39.00). 
Other  machines  and  apparatus: 
(Ultrasonic  welding  machines.) 
Other 
Die  bonding  assembly  «)uipment  for  integrated  drctiits;  wira  bonding  -ts'ierrtif^  e<^i  pmen!  for  integrated  circuits. 
Parts: 
Of  welding  machines  and  appsrattis: 
Of    die    bnnoing   assembly   equipment   for   integrated   circuits;   of  wire   bonding   assembly    efjuipmpnt    for    ■n'('.;Ta'i»d   circuits. 


rpUuie  of  Ihe  United  States  (USITC  Publication  2030). 


Federal  Register  /  Vol.  54.  No.  87  /  Mond;i\.  M..v  H    ! 


im 


1W2' 


i ITS  h*:at{]r.H  or 
siibht'ddm«  ' 


Article 


8517.100050 
8517.10.0070 
8517.10.0080 

8517.30 
8517.40 

8517.81  XX) 


8517.90.05 
8517.90.10 
85:7.90.15 
851790.30 
e517.J0.35 
8517.90.40 


H.'  '  11  ,10  1 0 
8"ijii  .',0  r.i 


^'^eTeSne'^u!"'  '"'  '"^  "'"'''""'  "'  "''^'''''*'  '"""'''"«  ""■''  '^'"''""'  '"'  ""*«'-^'"^"'  Hne  systems:  part,  thereof: 
Single  line: 
jWilhout  special  features.) 

Other  (such  as  memory,  redial,  autodial,  speaker  and  the  like): 
Incorporating  an  automatic  answering  device 
Other 
Multiline  (including  key,  call  director  and  consoles) 
(Teleprinters,  including  teletypewriters.) 
Telephonic  or  telegraphic  switching  apparatus 
Other  apparatus,  for  carrier-current  line  systems 
Other  apparatus: 

Telephonic 
Parts: 
Of  telephonic  apparatus: 
Of  telephonic  switching  apparatus: 
Of  the  switching  apparatus  of  subheading  8.517  30.15 
Of  the  switching  apparatus  of  subheading  8517.30.20 
Other 
Of  telephone  sets 
Of  other  terminal  apparatus 
Other 
Microphones  and  stands  there_for  loudspeakers,  whether  or  not  mo.mted  in  their  endosures:  headphon.-s    enmhone.  .n,l  ..«nt«r--l 
microphone/speaker  sets;  audio-frequency  electric  ampLfiers;  elettr>c  sound  amplifier  sets;  part.  theXf  "'•'^*'""«  '"''  "^*>'"-d 

tleadphones.  earphones  and  combined  microphone/speaker  sets: 
Telephone  handsets 

M  .jnptic  tape  recorders  and  other  sound  recording  apparatus,  whether  or  not  incorporating  ■  sound  rwodurinc  device- 
Te:ephcne  answenng  machines  f"«~i"iiii,  'j^^kx. 


•  Harmonized  Tariff  Schedule  of  the  United  States  (USITC  Publication  2030). 
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UTS  hea'i'ng  or 

siibhwad'.ng  ' 


8522.90.80 


Article 


b.^2:.-2n 


8£2o.C0.3080 

8525.20.50 
8525.20.80 


8527.90.8010 


Paris  and  accessories  of  apparatus  of  headings  8519  to  8521: 
(Pickup  cartridges). 
Other 
Parts  of  telephone  answering  machnines. 
Transmission  apparatus  for  radiotelephony,  rad.otelegraphy.  radiobroadcasting  or  television.  wh,.|her  or  no.  inoorpora.ing  m^.«- 
apparatus  or  sound  recording  or  reproducing  apparatus;  television  cameras:  mcorporaimg  r«*pi«i« 

Transmission  apparatus  incorporating  reception  apparatus: 
Transceivers: 

[Citizen  Band  (CB);  low  power  radiotelepbonic  transceivers  operating  on  frequencies  from  49.82  to  4990  Mllti 
Other  ' 

Hand-held: 

For  frequencies  exceeding  400  MHz. 
Other 
(Marine  VHF-FM.) 
Other 
For  frequencies  exceeding  400  Ml  Iz. 
Other 
Cordless  handset  telephones. 
Other. 

Reception  apparatus  for  radiotelephony,  radiotelegraphy  or  radiobroadcasting,  whether  or  not  combined,  in  the  ^me  houmn.  ..th  ^,,^ 
recording  or  reproducing  apparatus  or  a  dork:  nousmR.  mitd  koi.imi 

(Radiobroadcast  receivers  provided  for  in  subheadings  8527.11.11  thru  B.S27J9.00.) 
Other  apparatus. 

JArtWes  designed  for  connection  to  telegraphic  or  telephonic  apparatus  or  instr..n>enl8  or  to  telegraphic  or  telephor-   .vtwo.*s.| 

Radiotelepbonic  or  radlolelegraphic  receivers: 
Radio  paging  receivers. 


U,Hr-T.or.?<  ,1  Tariff  Schedule  of  the  United  Slates  (USITC  Publication  2030). 
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HTS  heading  or 
subheadin>i  ' 


Article 


Television  receivers  (including  video  monitors  and  video  projection  television  re.*ivers).  whether  or  not  combined,  in  the  s.me  »i,>..„n 
with  radiobroadcast  receivers  or  sound  or  video  recording  or  reproducing  apparatus: 
Color 

(Video  recording  or  reproducing  apparatus  incorporating  a  television  tuner.) 

Other  television  receivers: 


19628 


Federal  Register       \nL   54    N 


Munddv.  May  8,  1989  /  Notices 


Article 


Not  having  a  picture  tube: 


Federal  Register  /   Vol.  54.  .\o,  87  /   M,;n(ia\,  .M,i,   h    nnM   /  Nnti 


rps 


tk::"i 


UTS  heading  or 
subheading' 


9001.10.00 


Article 


Optical  fibers,  optical  fiber  bundles  and  cables. 


19628 


Federal  Register       Vni    54 


87 
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Federal  Register  /   V(j1.  54.  No,  H7  /   Mun(ici\    Ma;   r    ]-^}iU       \'- 


s..tih,Mi1. 


Article 


dj-fi  l!:<«J;")fl(pt.| 


n:,:^  ;i).8(XpL) 


i:<M  -*)  :»!i:r 


Not  having  a  picture  tube: 
Apparatus  for  the  reception  of  television  signals  relayed  by  television  satellite. 
Flat  panel  television  receivers: 
With  a  video  display  diagonal  exceeding  29.5  cm. 
Paris  suitable  for  use  solely  or  principally  with  the  apparatus  of  headings  8525  to  8528: 
Antennas  and  antenna  reflectors  of  all  kinds:  parts  suitable  for  use  therewrith: 
(Television;  radar,  radio  navigational  aid  and  radio  remote  control.) 

Other  .    ^  .  J       „       . 

Satellite  ground  station  antennas  for  sending  and  receiving  signals,  having  a  diameter  not  exceeding  3  meters. 

Other 
[Of  television  apparatus.) 

[Of  radar  radio  navigational  aid  or  radio  remote  control  apparatus.) 
Other 

f  irts  of  appdfutus  of  subheading  8525.20.3025  or  8525.20.3080. 


t  ( rt  riT^  ■  1 


r.,fiff  Schedule  of  the  United  States  (USITC  Publication  2030). 
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iTS  headl.^s  or 


Article 


8531.10.00 


85,31  Wl  01 U8 


ai.l!  ilO.'O    p'  I 


S54-,  lii    X)    p'  ) 


8S44.70X)0 


8703.23.00  Ipt.; 


R'D.!  24  00  (pt.) 


Electric  sound  or  visual  signaling  apparatus  (for  example,  bells,  sirens,  indicator  panels,  borglar  or  fire  alarms),  other  than  those  of 

heading  8512  or  8530:  parts  thereof: 

Burglar  or  fire  alarms  and  similar  apparatus. 

(Indicator  panels  incorporating  liquid  crystal  devices  (LCD's)  or  light  emitting  diodes  (LED's).) 

Other  apparatus: 
Radar  detectors  of  a  kind  used  in  motor  vehicles. 

Parts: 
Of  burglar  or  fir*  alarms  and  similar  apparatus;  of  radar  detectors  of  a  kind  used  in  motor  vehicles. 
Diodes,  transistors  and  similar  semiconductor  devices:  photosensitive  semiconductor  devices,  including  photovoltaic  cells  whether  or  not 

assembled  in  modules  or  made  up  into  panels;  light-emitting  diodes:  mounted  piezoelectric  crystals;  parts  thereof: 

Mounted  piezof 'ectric  crystals: 
With  a  capability  greater  than  24  MHz.  ,      ^    ,       .  .     .  u  .u 

Insulated  (including  enameled  or  anodizedl  wire,  cable  (including  coaxial  cable)  and  other  insulated  electric  conductors,  whether  or  not 

fitted  with  connectors;  optical  fiber  cables,  made  up  of  individually  sheathed  fibers,  whether  or  not  assembled  with  el^rtnc  conductors 

or  fitted  with  connectors: 

Optical  fiber  cables.  ,    .       l        l  ru     j-      »-/«..  •     i  j-        .  .• 

Motor  cars  and  other  motor  vehicles  principally  designed  for  the  transport  of  persons  (other  than  those  of  heading  8702).  including  statum 

wagons  and  racing  cars: 

[Vehicles  specially  designed  for  traveling  on  snow:  golf  carts  and  similar  vehicles.) 
Other  vehicles,  with  spark-ignition  internal  combustion  reciprocating  piston  engine: 
Of  a  cylinder  capacity  exceeding  1.500  cc  but  not  exceeding  3.000  cc: 
Motor  vehicles  of  the  type  having  a  single  side  sliding  door,  whether  or  not  rear  seats,  rearview  windows,  or  sideview  windows 
are  present. 
Of  a  cylinder  capacity  exceeding  3.000  cc: 
Motor  vehicles  of  the  type  having  a  single  side  sliding  door,  whether  or  nut  rear  seals,  rearview 
are  present. 


:"(i(iws.  or  sulfvicw  windows 


zed  Tanff  Schedules  of  the  United  States  (USITC  Publication  2030). 
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Article 


■!'T-t  n  00  (pt.) 


8802.50.30 


8803.90  30 


Motor  vehicles  for  the  transport  of  goods: 
(Dumpers  designed  for  off-highway  use.) 

(Other,  with  compression-ignition  internal  combustion  piston  engine  (diesel  or  semi-diesel).) 
Other,  with  spark-ignition  internal  combustion  piston  engine: 
G.V  W.  not  exceeding  5  metric  Ions:  .  .  j 

Motor  vehicles  of  the  type  having  a  single  side  sliding  door,  whether  or  not  rear  seats,  rearview  windows,  or  sideview  windows 

are  present.  l      u-  i 

Other  aircraft  (for  example.  heli(opter8.  airplanes):  spacecraft  (including  satellites)  and  spacecraft  launch  vehicles: 
Spacecraft  (including  satellites)  and  spacecraft  launch  vehicles: 
Communications  satellites. 
Parts  of  goods  of  heading  8801  or  8802: 
[Propellers  and  rotors  and  parts  thereof) 
(Undercarriages  and  parts  thereof.) 
(Other  parts  of  airplanes  or  helicopters.) 
Other 
Pa.-ts  of  communications  satellites. 
Optical  fibers  and  optical  fiber  bundles:  optical  cables  other  than  those  of  heading  »:.44.  s'u-r'i  ,i' d  pImIps  i.f  pulanrinsj  mdterial:  lenses 
(including  contact  lenses),  prisms,  miirors  and  other  optical  elements,  of  any  material,  unmounted,  o-hpr  'h.in  such  elements  of  glass 
not  optically  worked: 


;qr~i 


UTS  heading  or 

subheading' 


9001.10.00 


Article 


Optical  fibers,  optical  fiber  bundles  and  cables. 
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HTS  heading  or 
subheading' 


9009.11.00  (pt.) 
9009.12.00  (pt.) 

9009.21.00  (pt.) 
9009.22.00  (pt.) 


9010.20.6040 


9010.90.90  (pt.) 


Artie  !e 


^i^^tMirii-s 


Photocopying  apparatus  incorporating  an  optical  system  or  of  the  contact  type  and  thermocopying  apparatus;  parts  and 
thereof: 

Electrostatic  photocopying  apparatus: 
Operating  by  reproducing  the  original  image  direc;ly  onio  the  copy  (direct  proces,s): 

With  a  capability  of  producing  more  than  50  copies  per  minute. 
Operating  by  reproducing  the  original  image  via  an  intermediate  onto  the  copy  (indirfxt  pro<,Psb): 
With  a  capability  of  producing  more  than  50  copies  per  minute. 
Other  photocopying  apparatus: 
Incorporating  an  optical  system: 

With  a  capability  of  produring  more  than  50  copies  per  minute. 
Of  the  contact  type: 
With  a  capability  of  producing  more  than  50  copies  por  minute. 
Apparatus  and  equipment  for  photographic  (including  cinematographic)  laboratoni-s  (including  apparatus  for  the  proi-i  tion  of  i.r.u.l 
patterns  on  sensitized  semiconductor  malpnals).  not  specified  or  included  elsewhere  in  chapter  90:  negatoscopes   proiectmn  v-men,- 
parts  and  accessories  thereof:  r       r    i 

(.Apparatus   and   equipment   for   automatically  developing  photographic  (including  cinematogtaphic)  film   or  paper   in  roils  o-   for 

automatically  exposing  developed  film  to  roils  of  photographic  pjpe.'.)  " 

Other  apparatus  and  equipment  for  photographic  (including  cinematographic)  laboratories:  negatoscopes: 
(Contact  printers  I 
(Developing  tanks.)  ' 

(Photographic  film  viewers,  titlers,  splicers  and  editors,  ell  the  foregoing  end  combinations  thereof. 
Other 

Appa.-atus  for  the  projection  of  circuit  patterns  on  sensitized  semiconductor  materials. 
Parts  and  accessories: 
(Of  photographic  film  viewers,  titlers,  splicers,  editora  or  any  combination  of  the  foregoing.) 
Other 

Of  apparatus  for  the  projection  of  circuit  patterns  on  sensitized  semiconductor  materials. 
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Annex  (10) 


HTS  heading  or 
subheading ' 


Article 


9030.39.0040  (pt.) 


9030.90.80  (pt.) 


9903.85.00 


Oscilloscopes,  spectrum  analyzers  and  other  instruments  and  apparatus  for  measuring  or  checking  electrical  quantities  excluding  meters 
of  heading  9028:  instruments  and  apparatus  for  measurmg  or  detecting  alpha,  beta,  gamma.  X-ray,  cosmic  or  other  ionizing  radiations; 
parts  and  accessories  thereof: 

[Instruments  and  apparatus  for  measuring  or  detecting  ionizing  radiations.) 
(Cathode-ray  oscilloscopes  and  cathode-ray  oscillographs.) 

Other  instruments  and  apparatus,  for  measuring  or  thecking  voltage,  current.   resistan(;c  or  power,   without  a  lecord.no  device- 
(Multimeters.)  * 

Other 
For  measuring  or  checking  voltage,  current  or  resistance: 
For  electrical  testing  of  linear  and  mixed  signals  (analog  and  digital)  in  integrated  circuits; 

For  testing  logic  circuits  of  application-specific-integrated-circuits  and  microprocessors  capable  of  handling  data  words  of  at  least 
16  bits. 
Parts  and  accessories 
(For  articles  of  subheading  of  9030.10.) 
Other 
Of  instruments  and   apparatus   for  electrical   testing  of  linear  and   mixed   signals  (analog  and  digital)   in   integrat..-d  dr..-«ils 
Of  instruments  and  apparatus  for  testing  logic  circuits  of  application-specific  inlegratcdcirr:uiis  and  microprocessors  capable  of 
handling  data  words  of  at  least  16  bits. 
Microprocessors  (provided  for  in  subheading  8542.11.0045).  software  (provided  for  in  subheadings  8524.21  through  8524  90)  and  all 
articles  (however  provided  for  in  the  HTS)  designed  for  use  with  the  operating  system  referred  to  as  The  Real-time  Operating 
Nucleus  (TRON),  including  but  not  limited  to  industrial  robots,  video  cassette  recorders,  computer  workstations,  industri.il  tonlnil 
systems,  and  telecommunications  switching  apparatus. 
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Annex  B 

J,  f  ■c"-r.:unications  Services  to  be 
C  ••  ^ ;  I V  t'd  for  Possible  Imposition  of 
F- '  -   "  Restrictions 

i:.  p!-','\iu:.".y  cfjnments  on  the 
f  :i('w;nK  services  sectors,  the  public  is 
r<  Ciues'ed  to  address  specifically: 

(a)  The  ex'er'  of  r  ■r'-ent,  or 


ait'cipatP'i  pc 
u.srt'd  or  -f:i" 

«»"''()r 


non  of  Japanese- 
IP  d  'irms  in  the  service 


W! 


•  t 


•f-i's  or  restrictions 

(,  ~.  |.ipar.t  se  scr.  .;;es  •a  •   .'.a  ne  most 
c!;!f.-opn<.te  or  effective  ;n  i-C'spo-ndinja  to 
1  .p-ni  nor.^connpliar.ce  v\:'r.  :•, 
(  o^nrr;tmen!s  undt"  ;:■^•  N'O^S 
1  (:[t;cor^"\ur.iCd'iors  .\a't'<L-:r;on!s 
1  Corr>mon  cdrr\pr  services:  A 
r  ir^rr.on  earner  is  a  telecommunications 
c.  iiripjr.y  thd!  oftt-r^i  communications 
transmission  Sf'r\';ce'-  ;ni::.^':r:T:'. dtflv 
to  the  generto  publx.  Cu.T.rr.on  Cdrner 


r\  ices 


•0^:-), 


are  not  limited  to. 


\'   te  telephone,  pacKet-switched 
s'  '%:tes.  facsimile,  private  leased 


1.  Sutjmd^ini 
']  Pri^d'e  rj 


cable  facilities 
ic  service 


4  F-ihanced  services:  An  enhanced 

s^-rv"  e  is  nry  offering  over  the 
tt.to  onT:^r..  a'. ens  network  which  is 
ri"re  'han  a  basic  'ransmission  st'-\ice 
Enhanced  services  include,  but  nre  no' 
l.r^.'ted  to.  electronic  mail,  code  and 
p-i.  tocol  prMCP-;-ing  v^-,:  >■  -Mil, 
,t-R  LV-r   ri9-".iN')5  F.-'-cl  i>-5'-<i'j.  s,45  am| 
BIUJNG  COOe  3190-01-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Intormation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  2. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  \<> 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington 
DC  20220. 

Internal  Revenue  Service 
OMB  Number:  1545-0028 
Form  Number:  940  and  940PR 
Type  of  Review:  Extension 
Title:  Employer's  Annual  Federal 
Unemploj-ment  (FUTA)  Tax  Return; 
Planilla  Para  La  Declaracion  Anual 
Del  Patrono — La  Contribucion  Federal 
Para  El  Desempleo  (FUTA) 
Description:  Internal  Revenue  Code 
section  3301  imposes  a  tax  on 
employers  based  on  the  f.'^'  S"  oco  of 
taxable  annual  wages  paiU  euch 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  P4nrR 
(Puerto  Rico)  to  ensure  thd-    n. plovers 
have  reported  and  figured  'hi-  orrf  ct 
FUTA  wages  and  tax 
Respondents:  Individuals  or  households 
Farms.  Businesses  or  other  for-profit 
Small  businesses  or  organizations 


Es::mu!cd  Xtimher  of  Respondents: 

1.299.394 
E^:: reeled  Burden  Hours  Per  Response/ 
Recordkeeping:  Recordkeeping,  14 
hours  7  minutes:  Learning  about  the 
law  or  the  form,  18  minutes,  Preparing 
and  srnd.ng  the  form  to  IRS  32 
no  rules 

F:vqi:c;;c\-  of  Hesfionse:  Annually 

E^tiniate'd  Total  Recordkeeping' 
Reporting  Burden:  19.425,940  hours 

C./fc.v;.'!ce  CWrer-  Garrick  Shear  (202) 
535-429'':  Internal  Revenue  Service. 
Room.  5571.  1111  Constitution  Avei^oo 
\W,,  Washington,  DC  20224, 

OMB  Reviewer:  Milo  Sunderhauf,  (2021 
395-6880,  Office  of  Managem.ent  and 
Budget,  Room  3001.  New  Executive 
Office  Building.  VVashingtcn,  DC 
2050:V 

Lx)is  K.  Holland, 

/  ir-partmental  Reports.  Management  Officer. 

jKRDor  tl'^Oixm  Filed  5->-«'-i  8i45  am! 

Billing  code  4et(>-25-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Reestablishment 

This  gives  no"  er  the  Federal 

Adv  isor\  Cnmmitiee  .-\ct  (Pub.  L.  92- 
4B;'j  !>f  October  6. 1972.  that  the 
Department  of  Veterans  Affairs  Wage 
Comm.ittee  has  been  reestablished  for  a 
two-year  period  beginning  .\pril  25. 
1989' through  .April  25,  1991, 

U.OfO   A;'-  1  C.  UifW 

Sii  ii::('(  ',i;i  of  tCe  Sf",  rctary. 
Rosa  Maria  Fontanez. 
Committee  M  ."r^:<~:cnt  Officer. 
im  Dor  8<»-lfw:5  Filed  S-5-«9i  SiS  amj 

BILLING  COOE  U20-C1-M 


Sunshine  Act  Meetings 


i%i: 


Federal   Register 
Vol.  54.  No.  87 

Monday,  May  8,  1989 


T^'.S    section    o!    ire    rE^DLFiAL    F-LloSI't" 
contains   notices   of    r'i«.-;,->qs    c^LOsoed 
order   the   "Governmeni   in   tne   Sunshine 
AC!     ,P„b    u,    94-409)   5   U,S.C,   552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2  (Xi  p  m.  {Eastern  Time) 

Monday.  .May  15.  1989, 

place:  Clarence  M.  Mitchell,  Jr 
Conference  room.  .No.  200-C  nn  ih-' 
Second  Floor  of  the  Columbia  Pui/.a 
Office  Building.  2401  '  E"  Street,  NW., 
Washineton.  DC  2050". 


STATUS:  Part  of  the  Meeting  vfill  be 
o)pen  to  the  Public  and  Part  will  be 
Closed  to  the  Pubhc 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations — 
(Given  by  the  Office  of  Inspector 
General) 

Closed  Session 

1.  Agency  Adjudication  and  Determination 
on  Federal  Agency  Discrimination 
Complaint  Appeals 

2.  Litigation  Authorization:  General 
Counsel  Recommendations 


Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  any  time 
for  information  on  these  meetings.) 
CONTACT  PERSON  FOR  MORE 
Nf  0RM*T  on:  Frances  M.  Hart, 
bxecuuve  Officer  on  (202)  634-6748. 

Dated:  May  3, 1989. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
(FR  Doc.  89-11067  Filed  5-4-89: 1:05  pm| 

BILUNG  CODE  e7S(M»-ll 
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Corrections 


Federal  Register 

Voi-  54.  No.  87 


paragraph  (a),  in  the  23rd  line,  after 
"years"  insert  "and  1.65%  for  each  plan 
year  after  the  first  10  plan  years". 
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19BC 


(■; 


jirrecTK.ins 


i%.n 


the  2~th  line,  "ser\'icc>  uf  shouuj  re 
"ser\'i(ie  for' 
20,  On  page  4.5933.  in  the  second 


22.  On  page  45940,  in  the  2nd  column, 
in  S  1.401(1)-3(1)(4),  in  the  9th  and  10th 
lines,  "(l).  (2).  and  (3)"  should  read 
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Corrections 


This   sectioo  ot   ttie   FEDERAL   BEG'STE^ 
contains  editonal  correctwns  of  previoustv 
putt^s^e<3   Presidential.   Rule    Prooosed 
Rute.   and   Notice  documents    These 
ccK-rectKXis  are  prepared  by  the  Office  of 
the  Federal  Register    Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  tn  the  appropriate 
document  categories  eisev^rt^e'e  m  the 
issue 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4a  CFR  Part  52 

(Federal  Acquisition  Circular  94-451 

Federal  Acqusistion  Regulation  (FAR); 
Prompt  Pay  and  Definition  of  A-E 
Se  Ibices 

In  ri.le  d.)cu'-e-.'  '6m  "t:.14  bryinning  on 
pac'j  13.332  m  !:.e  i^sjc  of  Fr-..,i<iy,  March 
31.  19ii'\  make  the  ' 


r, 


.jvv.i.^  ccrrection; 


52  232-2S     1  Corrected) 

O.n  '^dit'  13.)  I'-J  :n  the  second  column, 

in  tne  sev  'r.'.h  ':.?.>'  d'lf    (i'.iy"  insert 
•  aftpr  the  ci.c  d.i-f  ex?  -p'  v.  K-re  the 

,  CODE    'WS-0'  C 


BiL'. 


DEPARTMENT  OF  THE  INTERIOR 

Otfice  of  Surface  Mining  Recla^nation 
and  Enforcement 

30  CFR  Parts  7S1,  ZCS,  B-S  and  317 

Surface  Coal  Mining  and  Reclamation 
Cperat.ons;  Permanent  Rcg-jlatory 
Program;  Areas  Unsu'tab'"  for  Mining; 
SpeCiSi  Categories  of  Mining;  Surface 
K'ming  Activit'cs;  Underground  Mining 
Act.vit!??  I 

Correction  \ 

In  proposed  rule  document  88-24978 
L-feinning  on  page  43970  in  the  issue  of 
Monday.  October  31. 1989.  make  the 
following  correction: 

^785  18    I  Corrected! 

(\-;  J   t''  1  -"*■'    '•  'he  second  column. 
,'  5  785.16,  in  the  first  paragraph,  in  the 


iHU.':i'h  line,  m.sert  '■fnfl  105"  immediately 
aftiT  -816.104.' 

BILLING  CODE   'SOS.'^'  C 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  52 
RIN  3150-AC61 

Early  Site  Permits;  Standard  Design 
Certifications;  and  Combined  Licenses 
for  Nuclear  Power  Reactors 

Corrcition 

In  rule  document  89-8832  begin.^.i  r.j^  on 
page  15372  in  the  issue  of  Tuesday,  April 

IB.  lipr?  niakf  'hf  fo!!"vvtn?;  corrpctions' 

i  52  43     'Cc-rectedi 

1   ; ):   p  1,;.  1 "  5  «3,  in  the  first  column 
n  S  52.43(b),  in  the  fourth  line."i8" 

'-hnuUi  mad  "in". 

5  52.58    [Corrected  to  read  •,  52,53  1 
2.  On  page  15392,  in  the  second 
column,  §  52.68  Finalit\  of  standard 

design  rertiilLaSion  s':    .,,:  r-,,  !  §  52.63 

Fin.:il;'\  ijf  stanJ.ird  dc^ii^n  (  rrtiHcation 

BlLilMG  CO0€  1S04<1I^) 


DEPARTMENT  OF  THE  TREASURY 

Interna!  Revenue  Service 
2S  CFR  Pari  1 

lEEMi^-eSl 

Per-^n:d  0(£r-a"ty  ''^'•"-  •'•'espcct  to 

Ocn^fif;  .?.nd  Cor.tribut-criS 

Correction 

In  proposed  rule  document  88-26071 
beginning  on  page  45917  in  the  issue  of 
Tuesday.  November  15, 1988,  make  the 
following  corrections: 

1.  On  page  45918.  in  the  Ist  column, 
under  Explanation  of  Provisions,  in  the 
1st  paragraph,  in  the  6th  line,  "because" 
was  misspelled;  and  in  the  20th  line, 
"contributions"  should  read 
"contribution". 

2.  On  the  same  page,  in  the  same 
column,  under  Explanation  of 
Provisions,  in  the  2nd  paragraph,  in  the 
18th  line,  "compensations"  should  read 
"compensation". 

3.  On  the  same  page,  in  the  3rd 
column,  in  the  Ist  complete  paragraph, 
in  the  25th  line,  "not"  should  read  "to". 
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4.  On  page  45919,  in  the  second 
column,  under  Defined  Benefit  Offset 
Plans,  in  the  second  line,  "benefits" 
should  read  "benefit". 

5.  On  the  same  page,  in  the  third 
column,  under  Defined  Benefit  Excess 
Plans  and  Offset  Plans,  in  the  first 
paragraph,  in  the  fifth  line,  "plans" 
should  read  "plan". 

6.  On  the  same  page,  in  the  same 
column,  under  Defined  Benefit  Excess 
Plans  and  Offset  Plans,  in  the  2nd 
paragraph,  in  the  11th  line,  after  "to" 
insert  "a". 

7.  On  page  45920,  in  the  second 
column,  in  the  ninth  line,  "two"  was 
misspelled. 

8.  On  the  same  page,  in  the  3rtl 
cnlumn.  in  the  2nd  complete  paragraph, 
in  the  8th  line,  remove  the  period  and 
insert  a  comma;  and  in  the  10th  line. 
after  "disability"  insert  "benefit". 

9.  On  page  45921,  in  the  3rd  colum,n, 
under  Benefits  Limited  by  Reference  to 
Final  Pay,  in  the  1st  paragraph,  in  the 
20th  line,  "years"  was  m.isspolled. 

10.  On  page  45922.  in  the  first  coiamn. 
under  Effective  Date,  in  the  si.xth  line, 
"1  4.';T.1)  3(l)"shoald  read  "1.401[lj-3iij" 

§  1.401(aM5)-1    [Corrected! 

11.  On  page  45924,  in  §  1.401(a)[5l- 
lfd)i.7),  in  Example  (31.  in  the  third 
column,  in  the  paragraph  designated  (c) 
in  the  1,'th  line,  "115.4i.Wi"  sho;ild  read 
"!S15.4(X)!'. 

§  1.401(!)-1     [Corrected] 

12  On  page  45925,  in  the  1st  column. 

:n  §  1  4(ri;;i)-1;a],  in  the  12th  line, 

■  bt-ctiun  4:4[§)"  should  read  "sc-.tion 

414(q)". 

i;  t  40i(i;-2    tCorrected) 

ij.  On  page  45i*;~,  m  tl.r  second 
colum.n,  in  the  se';',on  heading, 
"§  1401(l)-2"  should  re.id    5  1  401(l)-2". 

§1.401(!)-3    rCorrecterlj 

14.  On  page  459::9,in  the  first  column. 
in  S  1.401(l)-3(b)(4)(iiiKC)(2).  in  the  third 
line,  "not  only  highly  '  should  read  "not 
highly". 

15.  On  '^K  .s.i^ip  page,  in  §  1.401(1)- 
3(b)(5J.  in  '.lie  -Ind  column,  in  the  14th 
line,  "above"  was  misspelled. 

16.  On  the  same  page,  in  the  3rd 
column,  in  §  1  401(ll-Jib)(6)(ii}.  in  the 
nth  line,    paragraphs  (d)(1)  (e)"  should 
read  "paragraphs  (d)(1)  and  (e)". 

17.  On  page  45930,  in  the  1st  coiuinn. 
in  \  1,401  fl;^3|!!!(7}.  in  E\an:p!p  lA).  in 


paragraph  (a),  in  the  23rd  line,  after 
"years"  insert  "and  1.65%  for  each  plan 
year  after  the  first  10  plan  years  * 

18.  On  the  same  page,  in  the  3rd 
column,  in  §  1.401(l)-3(c)(2)(iv).  m  the 
Example,  m  the  31st  line,  "must"  was 
misspelled". 

19.  On  page  45931.  in  the  3rd  coiumn, 
m  §  1.401[l)-3(c)(61.  in  Example  ill.  m 
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'"''ctK.'ris 


V¥li?.^ 


'service  of  shouui  re, id 


the  2~th  line, 
"ser\'ice  for" 

20,  On  p.ige  4,5933.  ir;  the  second 
column  in  §  1  401(l)-3(d)[2),  in  the  ninth 
line     fwr^-i"  should  read  "offset". 

21   Or;  page  45935.  in  the  second 
coiumn.  m  §  1. 401(1) -3(d)(6).  in  Exomp/e 
(4j.  In  iovv  the  table,  in  the  11th  line. 
after  "rriircment  '  insert  "benefit";  and 
in  the  23rd  line,    lo    should  read  "the". 


22.  On  page  45940.  in  the  2nd  column, 
in  S  1.401(1)-3(1)(4).  in  the  9th  and  10th 
lines.  "(1).  (2).  and  (3)"  should  read 
"(1)(2).  and  (3)" 

23.  On  page  45941.  in  the  3rd  column, 
in  S  1.401(1)-3(1)(6).  in  Example  (4),  in 
paragraph  (b).  in  the  26th  line,  before 
"years"  insert  "17". 

eHXMQ  CODE  1MS-01-O 


VOL 


ISS 


MY 


Monday 

May  8,  1989 


Part  II 


1989 


UMI 


Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 


42  CFR  Part  412 

Medicare  Program:  Changes  to  the 
Inpatient  Hospital  Prospt^ct.ve  Payne 
System  and  Ftsca:  Yea:-    1^90  Rates: 
Proposed  Rute 


19636                    Federal  Register 

/  V-t    54    \n    fl?  /  Mnnd;n    May  8.  1989  /  Proposed  Rules 

\t  r\  1 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

F '!  in;i;\uiv;d!  copies  of  t^;;s  f>rnp(ised       payments  to  hospitals  by  Medicare 
niiP,  con'uc!  the  following                              beneficiaries  resulting  from  the 
Supennlendent  of  Documeriis,  U.S.               elimmiition  of  a  day  limitation  on 

Federal  Register  /  Vol.  54.  No.  8"  /  Moraiiv  M 


H     V1-." 


/    P^ 


'^C! 


p. .v. 


lOf 


!:h  rp<33e  hrnits  for  FY  1990  fi)r  hospi!  il 
and  hospital  units  exriliulrd  from  the 
prosperfiv'p  )i;ivm*'n;  s\  s',';-^ 


the  appendixes  (  i  this  rr'  fwv-  d  rule. 
Those  recomniendrjtiiins  that  are  not 
specifically  relevant  to  matters 


of  the  patient.  The  diagnostic  and 
procedure  information  is  expressed  by 
the  hospital  using  codes  from  the 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Car«  Financing  Administration 

42  CFR  Part  412 
(BERC-630-P1 
RIN  093a-AE02 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1990 
Rates 

agency:  Health  Care  Financins 
Administration  (HCFA),  HiiS. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
the  Medicare  inpatient  hospital 
prospective  payment  system  to 
implement  necessar>'  changes  arising 
from  legislation  and  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  proposed  r^ile. 
we  are  proposing  changes  in  the 
amounts  and  factors  necessary  to 
determine  prospective  payment  rates  for 
.Medicare  inpatient  hospital  senices. 
"Hiese  changes  would  be  applicable  to 
discharges  occurring  on  or  after  October 
1,  1989.  We  are  also  setting  forth 
proposed  rate-of-increase  limits  for 
hosp:'.als  and  hospital  units  excluded 
from  the  prospective  payment  system. 
DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropnate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  July  7.  1989. 
ADDRESS:  Mail  comments  to  thf 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Serv  ices. 
Attention;  BERC-630-P,  P.O.  Box  26678, 
Baltimore,  Maryland  21207 

If  you  prefer,  you  m.ay  deliver  your 
comments  to  one  of  the  foilowi.Tg 
addresses: 
Room  309-C.  Hubert  H.  Humphrpy 

Building.  200  Independence  Ave.,  SW., 

Washington.  DC 
Room  132,  East  High  Rise  Building.  6325 

Secunty  Boulevard,  Baltimore. 

Maryland 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
;F.AX)  copies  of  com.ments. 

In  commenting,  please  refer  to  file 
code  BERC-630-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approxima'ely  three 
VNeeks  after  publication  of  a  document. 
in  Room  30&-G  of  the  Department's 
offices  at  200  Independence  Ave.  SW., 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  830  am.  to 
5:00  p.m.  (phone:  202-24>-'890) 


For  individual  copies  of  this  proposed 
rule,  contact  the  following 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  204(J2.  (202|  783-3238. 

The  charge  for  individual  copies  is 
$1.50  for  each  issue  or  for  each  group  of 
pages  as  actually  bound,  payable  by 
check  or  m.oney  order  to  the 
Super'ntpnHpnt  of  Documents, 
FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Eppinser — Cancer  Hospitals,  (301) 

966^5:6 
Barbara  Wynn— All  Other  Issues.  (301) 

q<rf>-4529 

1 0  obtain  copies  of  this  document,  see 
the  "ADDRESS  '  section,  above.  To  obtain 
data  used  in  deriving  the  standardized 
amounts  and  DRG  relative  weights,  see 
sect;(in  VLB  .  Public  Requests  for  Data. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(dl  of  the  Social 
Security  Act  (the  Act],  a  system  of 
payment  for  acute  inpatient  hospital 
stays  under  Medicare  Part  .A  (Hospital 
Insurance)  based  on  prospectively-set 
rates  was  established  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1,  1983  Under  this 
system.  Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  IDRGs)  The 
regulations  govemina  the  inpatient 
hospital  prospective  pay.Tient  system 
are  located  m  42  CFR  Part  412. " 

On  September  30.  1988.  we  published 
a  final  rule  with  comment  period  (53  PR 
38476)  to  Implement  the  sixth  year  of  the 
prospective  payment  system  In  addition 
to  thie  many  changes  made  by  that  rule 
that  were  final,  we  requested  public 
comment  on  the  revisions  we  made  to 
the  regulations  to  implement  two 
provisions  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (Pub  L.  100-360 
enacted  on  July  1.  1988)  that  affect 
payment  to  hospitals  in  Federal  fiscal 
year  (FY)  1989.  Those  revisions 
concern — 

•  The  commuting  criteria  used  to 
determine  if  hospitals  located  m  a  rural 
county  adjacent  to  one  or  more  urban 
areas  may  be  deemed  to  be  located  in 
one  of  those  urban  areas  (section 
1886(d)(8)(B)  of  the  Act.  as  amended  by 
section  411(b)(4)  of  Pub.  L  100-360);  and 

•  Adjustments  made  to  the 
prospective  payment  system  and  the 
rate-of-increase  ceiling  (for  hospitals 
and  units  excluded  from  the  prospective 
payment  system)  to  take  into 
consideration  the  reductions  In 


payments  to  hospitals  by  Medicare 
beneficiaries  resulting  from  the 
elimination  of  a  day  limitation  on 
Medicare  inpatient  hospital  services 
(section  101  of  Pub.  L.  100-360). 

The  comment  period  for  the 
September  30, 1988  final  rule  ended  on 
November  29,  1988.  We  are  developing  a 
final  rule  to  respond  to  the  comments 
received  from  the  public. 

B.  Major  Contents  of  this  Proposed  Rule 

This  proposed  rule  would  be  effective 
for  the  se\  enth  year  of  operation  of  the 
prospective  payment  system,  beginning 
October  1,  1989.  Following  is  a  summary 
of  the  major  changes  that  we  are 
proposing  to  make  to  the  system; 

1.  Changes  to  the  DRG  Classification 
and  Weighting  Factors 

As  required  by  section  1886(d)(4)(C)  of 
the  Act,  we  must  adjust  the  ORG 
classifications  and  weighting  factors  at 
least  annually.  Our  proposed  changes 
for  FY  1989  are  set  forth  in  section  II  of 
this  preamble. 

2.  Changes  in  the  Wage  Index 

We  are  proposing  to  update  the  wage 
index  by  basing  it  entirely  on  1984  wage 
data.  In  addition,  we  would  make 
adjustments  to  the  wage  data  to  refiect 
the  provisions  of  section  8403(a'  if  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647).  These 
proposed  changes  are  set  forth  in 
section  III  of  this  preamble 

3.  Other  Decisions  and  Regulations 
Changes 

In  section  IV  of  this  preamble,  we 
discuss  several  current  provisions  of  the 
regulations  in  42  CFR  Part  412  and  set 
forth  certain  proposed  changes 
concerning — 

•  Annual  publication  of  prospective 
payment  rates: 

•  Payment  for  burn  outlier  cases; 

•  Payments  to  sole  community 
hospitals; 

•  Beneficiary  access  to  care  in  rural 
areas; 

•  Payments  to  cancer  hospitals; 

•  Rural  referral  center  criteria; 

•  Payment  for  disproportionate  share 
hospitals;  and 

•  Payment  for  the  indirect  costs  of 
medical  education. 

4.  Determining  Prospective  Payment 
Rates  and  Rate  of-Increase  Limits 

In  the  addendum  to  this  proposed  rule, 
we  set  forth  proposed  changes  to  the 
amounts  and  factors  for  determining  the 
FY  1990  prospective  payment  rates.  We 
are  also  proposing  new  target  rate 
percentages  for  determining  the  rate-of- 


inrrease  limits  for  F^'  1990  for  hospit-ils 
and  hospital  units  excluded  from  the 
prospective  payment  system. 

5.  Impact  .Analysis 

In  Appendix  A.  we  set  forth  an 
analysis  of  the  impact  that  the  proposed 
changes  described  m  this  rule  would 
have  on  affected  entities. 

6.  Report  to  Congress  on  the  Update 
Factor 

Section  1886(el(3;iB)  of  the  Act 
requires  the  Secretary  report  to 
Congress  no  later  than  Mjrch  1   1989  on 
our  initial  estimate  of  an  update  factor 
for  FY  1990  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  This  report  is  included  as 
Appendix  B  of  this  proposed  rule. 

7.  Proposed  Recommendation  of  Update 
Factor 

As  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act.  Appendix  C  provides 
our  recommendation  of  the  appropriate 
percentage  change  for  FY  1990  in  the — 

•  Large  urban,  other  urban,  and  rural 
average  standardized  amounts  for 
inpatient  hospital  services  paid  for 
under  the  prospective  payment  system; 
and 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system. 

8.  Discussion  of  Prospective  Payment 
Assessment  Commission 
Recommendations 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  directed  by 
section  1886(d)(4)(D)  of  the  Act  to  make 
recommendations  to  the  Secretary  with 
respect  to  adjustments  to  the  DRG 
classifications  and  weighting  factors 
and  to  report  to  Congress  with  respect 
to  its  evaluation  of  any  adjustments 
made  by  the  Secretary.  ProPAC  is  also 
directed,  by  the  provisions  of  sections 
1886(e)(2)  and  (e)(3)  of  the  Act.  to  make 
recommendations  to  the  Secretary  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  the 
average  standardized  amounts 
beginning  with  FY  1986  and  thereafter. 
These  recommendations  for  FY  1990 
were  submitted  to  the  Secretary  on 
March  1, 1989, 

We  are  printing  ProPAC  s  report, 
which  includes  its  recommendations,  as 
Appendix  D  of  this  document.  The 
recommendations,  and  the  actions  we 
are  proposing  to  take  with  regard  to 
them  (when  an  action  is  recommended), 
are  discussed  in  detail  in  the 
appropriate  sections  of  this  preamble  or 


the  appendixes  of  this  proposed  rule. 
Those  recommendations  that  are  not 
specifically  relevant  to  matters 
presented  below  are  discussed  in 
section  V  of  this  preamble.  For  a  brief 
summary  of  the  ProPAC 
recommendations,  we  refer  the  reader  to 
pages  5  through  7  of  the  ProPAC  report 
as  set  forth  in  Appendix  D  of  this 
proposed  rule  ProPAC  also  produced 
technical  appendixes  in  its  March  1, 
1989  report  that  provide  background 
material  and  detailed  analyses  used  in 
preparation  of  the  ProPAC 
recommendations.  For  further 
information  relating  specifically  to  the 
ProPAC  report  or  to  obtain  a  copy  of  the 
technical  appendixes,  contact  PidPAC 
at  (202)  453-3986. 

II.  Changes  to  DRG  Classifications  and 

Weighting  Factors 

A.  Bj,  ,-,-.", ;.v/;(y 

Under  the  prospective  payment 
s\  stem,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  tlut  vanes  by  the  ORG  to 
which  a  benefu  larys  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 
multiplips  It  by  the  weight  of  the  DRG  to 
whii.h  the  case  is  assigned.  Each  DRG 
weight  represent.s  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  national 
aver.Hge  of  resources  used  to  treat  all 
Medicare  cases.  Thus,  cases  in  a  DRG 
with  a  weight  of  2.0  would,  on  average, 
require  twice  as  many  resources  as  the 
average  Medicare  case. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  m  resource  consumption. 
Accordingly,  section  1886(d)(4](C)  of  the 
Act  requires  that  the  Secretary  adjust 
the  DRG  classifications  and  weighting 
factors  annually  beginning  with 
discharges  occurnng  in  FY  1988.  These 
adjustments  are  m.ade  to  reflect  changes 
in  t'eritment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 
1, 1989  are  discussed  below, 

B.  Reclassification  ofDRGs 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  four  additional  diagnoses,  and  any 
procedures  performed  during  the  stay, 
as  well  as  age,  sex.  and  discharge  status 


of  the  patient.  The  diagnostic  and 
procedure  information  is  expressed  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  intermediary  enters 
the  information  into  its  claims  system 
and  subjects  it  to  a  series  of  automa'.>?d 
screens  called  the  Medicare  Code  Eoitor 
(MCE).  These  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex. 
age.  and  discharge  status).  It  is  used  to 
classify  past  cases  in  order  to  measure 
relative  hospital  resource  consumption 
to  establish  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment. 

Currently,  there  are  477  DRGs  in  23 
major  diagnostic  categories  (MDCs). 
Most  MDCs  are  based  on  a  particular 
organ  system  of  the  body  (for  example. 
MDC  6,  Diseases  and  Disorders  of  the 
Digestive  System);  however,  some 
MDCs  are  not  constructed  on  this  basis 
since  they  involve  multiple  organ 
systems  (for  example,  MDC  22,  Bums). 

Principal  diagnosis  determines  MDC 
assignment  Within  most  MDCs,  cases 
are  then  divided  into  surgical  DRGs 
(based  on  a  surgical  hierarchy  that 
orders  individual  procedures  or  groups 
of  procedures  by  resource  intensity)  and 
medical  DRGs.  Medical  DRGs  generally 
are  differentiated  on  the  basis  of 
diagnosis,  age,  and  presence  or  absence 
of  complications  or  comorbidities 
(hereafter  CC)  only.  Generally, 
GROUPER  does  not  consider  other 
procedures;  that  is,  nonsurgical 
procedures  or  minor  surgical  procedures 
generally  not  done  in  an  operating  room 
are  not  listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non- 
OR  procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

We  are  proposing  to  make  some 
changes  to  the  DRG  classification 
system  on  the  basis  of  problems 
identified  over  the  past  year.  These 
proposed  changes  are  set  forth  below. 


19638 


Federal  Register  /  Vol.  54,  No   87  /  Monday,  May  8.  1989  /  Proposed  Rules 


2.  MDC  4:  Diseases  and  Disorders  of  the 
Respiratory  System 

We  have  received  a  number  of 


— 1  „  .1 


a\erage  charge  for  other  patients  in  the 
same  DRG  for  each  DRG  of  MDC  4.  In 
further  evaluating  the  cases  requiring 
ventilation  we  noted  a  sienificant 


expressed  general  support  for  the 
creation  of  DRGs  474  and  475.  In 
addition,  many  commenters  at  that  time 
encouraeed  the  exoansion  of  the  DRGs 
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of  the  diagnoses  and  procedures  that 
result  in  assignment  of  cases  to  these 
DRGs  was  reasonable  and  appropriate. 
In  fact,  we  were  not  aware  of  the  extent 


Ibho'^ 


MDC  4,  the  patient  receives  mechanical 
ventilation,  and  no  operating  room 
procedures  were  performed  during  the 

stav  in  that  hosnital. 


tracheostomies  in  all  other  MDCs.  The 
Yale  model  would  group  all  cases 
involving  procedure  code  31.1 
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2.  MDC  4:  Diseases  and  Disorders  of  the 
Respiratory  System 

We  have  received  a  number  of 
requests  from  hospitals  and  other 
organizations  for  the  expansion  of  DRG 

474  (Respiratory  System  Diagnosis  with 
Tracheostomy)  and  DRG  475 
(Respiratory  System  Diagnosis  with 
Ventilator  Support)  to  include  principdl 
diagnoses  from  any  MDC  when 
\entilator  support  is  used.  In  addition, 
we  have  received  reports  of  problems 
experienced  by  hospitals  in  the  rodmg 
and  billing  of  those  cases  in  MDC  4 
involving  ventilator  support. 

Beginning  with  discharges  occurring 
on  or  after  October  1.  1987.  cases  with  a 
principal  diagnosis  in  MDC  4  and  one  of 
!he  tracheostomy  procedure  codes  131  1 
(Temporary  Iracheostomv),  31.21 
(Mediastinal  tracheostomy),  or  31.29 
(Other  permanent  tracheostomy))  were 
assigned  to  the  new  DRG  474.  Cases 
involving  mechanical  ventilation 
through  endotracheal  intubation  were 
assigned  to  the  medical  DRG  4''5  DRG 

475  includes  cases  presenting  a  principal 
diagnosis  assigned  to  MDC  4  and 
showing  both  non-OR  procedure  codes 
93,92  [Other  mechanical  assistance  to 
respiration)  and  96,04  (Insertion  of 
endotracheal  tube).  Beginning  with 
discharges  occurring  on  or  after  October 
1.  1988.  the  title  for  procedure  code  93.92 
was  revised  to  "Other  mechanical 
ventilation".  We  will  discuss  the  change 
m  the  definition  of  this  code  as  part  of 
our  proposed  GROUPER  change,  below 

DRG  475  IS  assigned  to  cases  with  a 
respiratory  system  principal  diagnosis 
when  neither  a  temporary  tracheostomy 
nor  any  operating  room  procedure  is 
performed  and  both  procedure  code 
96  04  and  93.92  are  performed  The 
majority  of  cases  involving  surgery  for 
respiratory  diagnoses  are  routinely 
intubated  endotracheally,  if  only  on  a 
prophylactic  basis.  This  procedure  is 
considered  a  part  of  the  surger>'  and  is 
not  normally  coded.  Assuming  that  the 
hospital  charges  for  the  procedure,  even 
when  it  IS  not  coded,  the  weighting 
factors  for  surgical  ORGS  already 
account  for  the  resources  involved  in 
intubating  patients.  Thus.  DRG  475  was 
intended  to  account  only  for  those  cases 
for  which  there  is  no  surgical  procedure 
and  the  intubation  will  be  hkely  to  be  of 
longer  duration. 

Before  presenting  our  proposals  in  this 
area,  we  would  like  to  review  the 
circumstances  surrounding  the 
development  of  these  DRGs.  In 
reviewing  the  FY  1985  Medicare 
provider  analysis  and  review  (MEDPAR) 
data,  we  found  that  cases  involving 
mechanical  ventilation  had  average 
charges  that  were  2  to  10  times  the 


average  charge  for  other  patients  in  the 
same  DRG  for  each  DRG  of  MDC  4,  In 
further  evaluating  the  cases  requiring 
\enti!cition,  we  noted  a  significant 
difference  in  use  of  resources  between 
patients  for  whom  ventilator  access  was 
achieved  through  endotracheal 
intubation  as  opposed  to  tracheostomy. 
The  average  charge  for  cases  involving 
tracheostomies  was  three  times  the 
average  charge  for  other  ventilator 
cases.  Our  medical  consultants 
speculated  that  this  related  primarily  to 
ventilator  time  as  opposed  to  actual 
resource  difference  associated  with  the 
method  used  in  creating  access.  That  is. 
in  patients  expected  to  be  ventilated  for 
extended  periods  of  time,  tracheostomy 
is  the  preferred  access  due  to  irritations 
of  the  larynx  and  other  complications 
frc'.iaentiy  associated  with  prolonged 
endotracheal  intubation. 

There  were  two  factors  in  the  lCD-9- 
CM  coding  applicable  to  the  procedures 
involved  when  these  DRCls  bp':ame 
effective  in  October  1987  that  fioverned 
our  decision  to  base  the  two  new  DRGs 
on  procedures  performed.  First,  the  ICD- 
9-C\\  codes  provide  no  means  of 
representing  the  amount  of  time  spent 
on  the  ventilator.  This  distinction  would 
have  eliminated  the  need  to  know  where 
the  patient  had  been  ventilated  and  by 
v%  hat  means.  In  order  to  recognize  the 
Significant  difference  in  use  of  resources 
in  ventilator  cases  related  to  time  on  the 
vpniilator.  we  chose  to  use  the 
procedures  involved  in  the  different 
means  of  access  as  proxies  for  these 
data  that  were  not  available  through  the 
entries  on  the  Medicare  claim  form. 
Second,  at  that  time,  procedure  code 
93, 92  (Other  mechanical  assistance  to 
respiration)  was  defined  in  the  ICD-9- 
CM  as  including  the  Bennett  respirator. 
the  Byrd  respirator,  endotracheal 
respiratory  assistance,  and  mechanical 
ventilation.  The  code  also  included,  by 
indexing,  continuous  positive  airway 
pressure,  which  is  achieved  through  a 
mask  or  nasal  cannula  as  opposed  to  the 
endotracheal  tube  or  traiiheostomy 
required  for  u^e  of  the  other  respirators. 
Since  93, 92  then  included  at  least  one 
form  of  respiratory  assistance  that  could 
be  used  without  an  endotracheal  tube. 
DRG  475  was  initially  defined  as 
requiring  both  the  ventilator  code  (93.92) 
and  the  code  for  endotracheal 
intubation  (96.04)  in  order  to  exclude 
those  less  invasive  forms  of  respiratory 
assistance. 

The  American  Association  for 
Respiratory  Care,  the  .American  College 
of  Chest  PhysiciHns.  the  National 
Association  of  Medical  Directors  of 
Respiratory  Care  (NAMDRC).  ProPAC, 
and  numerous  other  commenters  have 


expressed  general  support  for  the 
creation  of  DRGs  474  and  475.  In 
addition,  many  commenters  at  that  time 
encouraged  the  expansion  of  the  DRGs 
to  include  patients  with  other  than 
respiratory  diagnoses.  We  stated  that 
we  would  continue  our  research  in  this 
area,  including  analysis  of  superior 
means  of  identifying  ventilator  cases 
and  ways  to  address  this  issue  in 
postsurgical  cases  or  for  patients  with 
nonrespiratory  diagnoses.  N.\MDRC, 
however,  questioned  the  use  of  the 
procedure  codes  to  define  discrete 
DRGs.  To  quote  part  of  its  comment: 

•  •  *  the  decision  to  perform  a 
tracheostorriV  versus  continuing  treatment 

with  an  endotracheal  tube  is  not  as  simple  as 
inferred  by  the  proposed  notice  [May  19. 
198:.  52  FR  18880).  Recent  advances  in 
technology  have  vastly  improved  the  high 
volame.  low  pressure  cuff  endotracheal  tul)e 
and.  ther^l'iire.  it  is  not  uncommon  to  leave  a 
patient  intubated  endotracheally  for 
extended  periods  of  time,  perhaps  as  h>ng  as 
three  weeks.  There  is  no  question  that  there 
are  many  cases  where  the  long  term 
prognosis  indicates  the  appropriateness  of  a 
tracheostomy,  but  we  are  not  confident  that 
the  new  system  would  appropriately 
reimburse  a  lengthy  and  costly  stay  simply 
because  a  physician  made  a  judgement  to 
keep  a  patient  intubated  with  an  ordl  or  nasal 
endotracheal  tube  and  spare  the  patient  the 
inconvenience  and  possible  complications 
associated  with  a  tracheostomy. 

Both  NAMDRC  and  ProPAC  shared 
our  concern  that  the  new  DRGs  would 
create  financial  incentives  for  hospitals 
to  pressure  physicians  to  intubate 
patients  or  perform  tracheostomies. 
Although  several  commenters  did  not 
believe  that  any  physician  would 
perform  a  procedure  that  was  not 
needed  by  the  patient,  we  believe  that 
our  caution  was  justified.  As  the  basis 
for  their  recommendations  for  DRG 
classification  changes,  many 
commenters  routinely  claim  that  the 
DRG  definitions  and  weighting  factors 
affect  medical  practice  patterns,  limit 
Medicare  beneficiary  access  to  the  most 
up-to-date  and  sophisticated 
technologies,  and  subject  physicians  to 
financially-motivated  pressure  by 
hospital  managers.  If  we  are  to  believe 
that  failure  of  the  DRGs  to  provide 
higher  payment  for  cases  involving 
certain  technologies  may  discourage 
their  use,  we  may  reasonably  anticipate 
that  the  recognition  of  procedures  and 
technologies  such  as  tracheostomies  and 
mechanical  ventilation  in  relatively 
high-weighted  DRGs  may  encourage 
their  use. 

We  advised  the  medical  community  of 
our  intent  to  target  DRGs  474  and  475  for 
medical  review  by  the  Peer  Review 
Organizations  (PROs)  to  ensure  that  use 


of  the  diagnoses  and  procedures  that 
result  in  assignment  of  cases  to  these 
DRGs  was  reasonable  and  appropriate. 
In  fact,  we  were  not  aware  of  the  extent 
of  the  problems  experienced  by 
hospitals  until  they  were  revealed  by 
PRO  review.  In  retrospect,  we  believe 
that  we  should  have  described  in  greater 
detail  the  situations  in  which  these  two 
new  procedure-based  DRGs  would  be 
assigned.  In  originally  describing  these 
DRGs.  we  did  not  reiterate  that  the 
necessary  procedures  had  to  be 
performed  when  the  patient  was  an 
inpatient  of  the  hospital  submittina  the 
bill. 

Some  hospital  staffs  believe  that  the 
GROUPER  logic  for  DRGs  4:^4  and  475 
should  be  applied  whenever  prolonged 
ventilation  is  involved,  regardless  of 
where  the  intubation  or  tracheostomy 
was  performed.  This  is  a  logical 
argument,  since  a  hospital  will  very 
likely  use  as  many  resources  in  treating 
a  ventilator  patient  who  was  intubated 
or  received  a  tracheostomy  in  an 
ambulance  or  in  another  hospital's 
emergency  room.  Many  hospitals 
requested  a  waiver  of  the  rules 
governing  billing  and  payment  for 
inpatient  and  outpatient  services  under 
both  Parts  A  and  B  of  Medicare.  In  the 
current  situation,  the  stay  in  a  second 
hospital  will  not  be  assigned  DRG  474  or 
475,  respectively,  since  the  procedures 
necessary  for  this  assignment  are  not 
performed  on  an  inpatient  of  that 
hospital  and,  thus,  cannot  be  coded  on 
the  hospital's  bill. 

At  least  one  of  the  situations  that 
governed  the  development  of  these 
DRGs  has  changed  since  October  1987, 
and  we  believe  that  we  can  revise  DRG 
475  to  address  the  problems  that 
hospitals  have  experienced  with 
transfer  and  emergency  room  patients. 
As  we  stated  earlier,  procedure  code 
93.92  was  revised  beginning  with 
discharges  occurring  on  or  after  October 
1. 1988  to  "Other  mechanical 
ventilation".  More  significant  is  the  fact 
that  continuous  positive  airway  pressure 
was  reclassified  to  its  own  code,  93.90, 
at  that  time.  Since  procedure  code  93. 92 
now  only  refers  to  mechanical 
ventilation  achieved  by  insertion  of  an 
endotracheal  tube,  we  propose  to  revise 
DRG  475  to  remove  the  requirement  of 
the  coding  of  the  insertion  of  an 
endotracheal  tube.  This  would  mean 
that  cases  would  be  assigned  to  DRG 
475  when  a  ventilator  patient  with  a 
principal  diagnosis  in  MDC  4  is 
intubated  elsewhere.  When  a  patient  is 
transported  with  an  established 
tracheostomy,  the  receiving  hospital 
would  be  paid  under  DRG  475  if  the 
principal  diagnosis  is  still  classified  in 
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MDC  4,  the  patient  receives  mechanical 
ventilation,  and  no  operating  room 
procedures  were  performed  during  the 
stay  in  that  hospital. 

We  recognize  that  ventilator  cases  in 
other  MDCs  tend  to  be  more  resource 
intensive  than  other  cases  within  the 
same  DRG.  There  is,  however,  no 
agreement  as  to  the  mechanism  to  be 
used  in  classifying  them.  After  its 
review  of  the  many  decisions  involved 
in  choosing  an  endotracheal  intubation 
over  a  tracheostomy.  NAMDRC  has 
recommended  that  there  be  one 
ventilator  DRG  for  all  MDCs  with  a 
weijiht  so.mewhere  between  that  of 
DRGs  474  and  475,  This  DRG  would 
apply  to  patients  requiring  mechanical 
ventilation  for  a  total  of  5  or  more  days 
during  a  hospitalization.  As  NAMDRC 
stated  in  its  comment  to  the  May  19, 
1987  proposed  notice  [see  quoted 
material,  above),  it  believes  that  the  use 
of  the  tracheostomy  procedure  in  our 
definitions  incorrectly  assigns  short- 
term  ventilation  to  DRG  474  and  long- 
term  ventilation  by  intubation  to  DRG 
475. 

We  are  concerned  that  a  single 
ventilator  DRG  for  all  MDCs  m.ay  not  be 
appropriate  unless  it  is  based  upon  an 
objective  measure  of  the  ventilator  time 
involved,  independent  of  the  procedures 
performed.  NAMDRC  recommended 
that  we  conduct  research  to  determine 
which  "medical  record  identifier"  would 
best  identify  patients  to  be  assigned  to 
this  DRG.  In  this  regard,  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  received  a  recommendation 
for  a  duration  indicator  in  cases  with 
mechanical  ventilation  from  the 
National  Association  of  Childrens 
Hospitals  and  Rela'ed  Institutions 
(NACHRI)  in  1987.  This  was  included  in 
the  NACHRJ  recommendations  for 
newborn  birthweight  categories  and 
separate  procedure  codes  for  continuous 
positive  airway  pressure  and 
extracorporeal  membrane  oxygenation. 
NACHRls  recommendation  for  a 
duration  indicator  was  not  adopted  by 
the  Committee,  in  part  because  it  could 
not  reach  a  consensus  on  the  best  way 
for  coders  to  assign  the  time  increments. 
We  will  revisit  this  subject  with  the 
Committee  and  urge  interested  parties  to 
provide  suggestions  to  if. 

Studies  by  the  Yale  DRG  Refinement 
Project  and  by  Health  Systems 
International  (HSI)  under  its  contract 
with  HCFA  have  both  constructed 
models  with  a  DRG  for  tracheostomies. 
The  HSI  model  would  designate  two 
separate  DRGs  for  tracheostomies:  One 
for  tracheostomies  with  a  principal 
diagnosis  related  to  the  mouth,  larynx  or 
pharjTix  and  the  other  for 


tracheostomies  in  all  other  MDCs.  The 
Yale  model  would  group  all  cases 
involving  procedure  code  31.1 
(Temporary  tracheostomy)  within  a 
given  MDC  to  a  separate  DRG;  that  is, 
there  is  a  DRG  for  temporary 
tracheostomies  within  each  DRG.  The 
other  manifestations  of  respiratory 
failure  are  represented  in  the  Yale 
model  by  the  ranking  of  that  diagnosis 
code  in  the  severity  categories 
established  for  the  medical  and  surgical 
DRGs  in  each  MDC.  Respiratory  failure 
is  ranked  in  the  most  severe  category  for 
every  DRG. 

We  intend  to  analyze  the  impact  these 
alternative  models  would  have  on  the 
DRG  classification  system.  However, 
this  analysis  will  not  be  completed  in 
time  to  consider  changes  in  the 
classification  of  tracheostomy  cases  in 
FY  1990. 

3.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
particular  principal  diagnosis  is 
assigned.  It  is  therefore  necessary  to 
have  a  decision  rule  by  which  these 
cases  are  assigned  to  a  single  DRG.  The 
surgical  hierarchy,  an  ordering  of  groups 
of  procedures  from  most  to  least 
resource  intensive,  performs  that 
function.  Its  application  ensures  that 
cases  involving  multiple  surgical 
procedures  are  assigned  to  the  DRG 
associated  with  the  most  resource- 
intensive  procedure  group. 

Because  the  relative  resource 
intensity  of  procedure  groups  can  shift 
as  a  function  of  DRG  reclassification 
and  recalibration,  we  reviewed  the 
surgical  hierarchy  of  each  MDC  as  we 
have  for  previous  reclassifications,  to 
determine  if  the  orderirig  of  procedures 
coincided  with  the  intensity  of  resource 
utilization,  as  measured  by  the  same 
billing  data  used  to  compute  the  DRG 
relative  weights. 

The  surgical  hierarchy  is  based  upon 
procedure  groups.  Consequently,  in 
many  cases,  hierarchy  has  an  impact  on 
more  than  one  DRG.  The  methodology 
for  determining  the  most  resource- 
intensive  procedure  groups,  therefore, 
involves  weighting  each  DRG  for 
frequency  to  determine  the  average 
resources  for  each  procedure  group.  For 
example,  assume  procedure  group  A 
includes  DRGs  1  and  2  and  procedure 
group  B  includes  DRGs  3,  4.  and  5,  and 
that  the  weighting  factor  for  DRG  1  is 
higher  than  that  for  DRG  3,  but  the 
weights  for  DRGs  4  and  5  are  higher 
than  the  weight  for  DRG  2,  To  determine 
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principles  established  when  we  created 
the  Exclusions  List  in  1987. 
Table  6f  in  section  IV  of  the 


list.  The  following  diagnoses  codes  from 
Table  6d  should  be  deleted  from  the  CC 
list  and  wherever  they  appear  on  the  CC 


Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis).  For  a  detailed 
discussion  of  the  chaniies.  see  the 
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the  surgical  hierarchy,  we  would  weight 
the  weighting  factor  of  each  DRG  by 
frequency  to  detennine  average  resource 
consumption  for  the  group  of  procedures 
and  order  the  procedure  groups  from 
that  with  the  highest  to  that  with  the 
lowest  average  resource  utilization,  with 
the  exception  of  '"other  (OR) 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower 
weighted  DRG  of  the  available 
alternatives.  However,  given  that  the 
logic  underlying  the  surgical  hierarchy 
provides  that  the  GROUPER  searches 
for  procedures  that  sometimes  occur  in 
cases  involving  multiple  procedures,  this 
result  is  unavoidable. 

We  would  like  to  point  out, 
notwithstanding  the  foregoing 
discussion,  that  there  are  a  few 
instances  where  a  procedure  group  with 
a  smaller  average  relative  weight  is 
ordered  above  a  procedure  group  with  a 
higher  average  relative  weight  First,  the 
"other  OR  procedures"  group  is 
uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs  regardless  of  the  fact  that  the 
weighting  factor  for  the  DRG  or  DRGs  in 
that  procedure  group  may  be  higher  than 
that  for  other  procedure  groups  in  the 
MDC.  The  "other  OR  procedures"  group 
is  a  group  of  procedures  that  are  least 
likely  to  be  related  to  the  diagnoses  in 
the  MDC  but  are  occasionally  performed 
on  patients  with  these  diagnoses 
Therefore,  these  procedures  should  or'y 
be  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
the  MDC  has  been  performed. 

The  second  type  of  situation  occurs 
when  the  difference  between  the  two 
dM.'  lae  weights  for  two  procedure 
E'"nups  IS  very  small.  We  have  found 
t;>jt  small  differences  aenernily  do  not 
wdirant  rfnrdenng  ♦he  hierarchy  since. 
by  virtue  of  the  hierar(  hy  change,  ±e 
weixhting  factors  are  likely  to  shift  such 
that  the  higher-ordered  procedure  group 
has  a  lower  average  weight  than  the 
group  ordered  below  it. 

Based  on  the  preliminary  recalibration 
of  the  DRGs.  we  are  proposing  to  modify 
the  surgical  hierarchy  as  set  forth  below. 
As  discussed  below  in  section  II. C.  of 
this  preamble,  wp  anticipate  that  the 
f.r.al  recalibrated  weights  will  be 
somewhat  d.fferpnt  frvim  those  proposed 
since  they  Wiil  be  based  on  more 
complete  data.  Consequently,  further 
revision  of  the  hierarchy,  using  the 
above  principles,  may  be  necessary  in 
the  final  rule. 

At  this  time,  we  would  rvvise  the 
s  jrgical  hierarchy  for  MDC  5  (Disedses 
and  Disorders  of  the  Ci.'culatory 
System)  and  MDC  8  (Diseases  and 


Disorders  of  the  Musculoskeletal  System 
and  Connective  Tissue)  as  follows: 

a    In  NfDC  5.  we  would  reorder 
Cardiac  Pacemaker  Replacement  and/or 
Revision  (DRGs  117  and  118)  '  above 
Vascular  Procedures  Except  Major' 
Reconstruction  Without  Pump  (DRG 
112! 

b    In  MDC  8,  we  would  reorder 
Biopsies  (DRG  216)  above  Back  and 
Neck  Procedures  (DRGs  214  and  215); 
and  we  would  reorder  Arthroscopy 
(DRG  232)  above  Major  Shoulder/ Elbow 
F^ocedures  or  Other  Upper  Extremity 
Procedures  With  CC  (DRG  223). 

4  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  and 
comorbidities  (CCs).  This  list  was 
developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity,  A 
substantial  CC.  in  turn,  is  defined  as  a 
condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  cause  an  increase  m  length  of 
stay  by  at  least  one  day  for  at  least  75 
percent  of  the  patients. 

Based  upon  analysis  by  our  medical 
consultants,  we  propose  to  eliminate  the 
following  minor  cardiac  block  and 
dysrhythmia  diagnoses  from  the  CC  list: 
426,10  Atnoventrica!  block,  not 

otherwise  speci-Hed  (NOS) 
4:h  1 1  Atrioventncal  block,  1st  degree 
4:6,12  Atrioventncal  block— Mobitz 

(type)  II 
426.13  Atrioventrical  block,  2nd  degree. 

Not  elsewhere  classified  (NEC) 

426.2  Left  bundle  branch  hemiblock 

426.3  Left  bundle  branch  block  NEC 

426.4  Right  bundle  branch  block 

426.50  Right  bundle  branch  block  NOS 

426.51  Right  bundle  branch  block  and 
left  posterior  fascicular  block 

428.52  Right  bundle  branch  block  and 
left  anterior  fascicular  block 

426.53  Bilateral  bundle  branch  block 
NEC 

Each  of  these  procedures  would  no 
longer  be  considered  a  CC  for  any 
principal  diagnosis. 

In  the  September  1. 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPFJl  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  complications  and 
comorbidities  would  not  be  considered  a 


'  A  (ingle  title  combined  with  two  DRG  number* 
i«  used  to  signify  pairs,  tlie  First  DRG  of  which  is 
cases  with  CC  and  the  second  of  which  is  cases 
without  CC.  If  a  third  numlwr  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 


valid  CC  in  combination  with  a 
particular  principal  diagnosis.  (Thus,  we 
created  the  CC  Exclusions  List.)  We 
made  these  changes  to  preclude  coding 
of  closely  related  conditions,  to  preclude 
duplicative  coding  or  inconsistent 
coding  from  being  treated  as 
complications  or  comorbidibes,  and  to 
ensure  that  cases  are  appropriately 
classified  between  the  complicated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the  September 
1, 1987  final  notice  (52  FR  33154)). 

•  Specific  and  nonspecific  (that  is,  not 
otherwise  specified  (NOS))  diagnosis 
codes  for  a  condition  should  not  be 
considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/ 
bilateral,  obstructed/unobstructed,  and 
benign/mahgnant,  should  not  be 
considered  CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
as  CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  as  CCs  for  one 
another. 

•  We  indicated  in  the  September  1, 
1987  final  notice  (52  FR  33154)  that  the 
creation  of  the  CC  Exclusions  List  was  a 
major  project  involving  hundreds  of 
thousands  of  codes  and  that  the  FY  1988 
revisions  were  intended  to  be  Oi.!j  ^ 
first  step  toward  refinement  of  the  CC 
list  in  that  the  criteria  used  for 
eliminating  certain  diagnoses  from 
consideration  as  CCs  were  intended  to 
identify  only  the  most  obvious 
diagnoses  that  should  not  be  considered 
complications  of  another  diagnosis.  For 
that  reason  and  m  light  of  com.ments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from,  the  master  list 
that  have  been  .shown  not  to  meet  the 
dpfinition  of  a  CC,  staled  above,  as 
appropriate.  See  the  September  30, 1988 
finni  rule  for  the  revision  made  for  the 
discharges  occurring  in  FY  1989  (53  FR 
38485).  ' 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusions  List,  which  includes 
corrections  of  errors  in  the  existing  list, 
addition  of  a  number  of  excluded  CCs, 
and  the  deletion  of  a  number  of 
excluded  CCs.  These  proposed  changes 
are  being  m.ade  in  accordance  with  the 


principles  established  when  we  created 
the  Exclusions  List  in  1987. 

Table  6f  in  section  IV  of  the 
addendum  to  this  proposed  rule  contains 
the  proposed  additions  to  the  CC 
Exclusions  List  that  would  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1989,  The  fable  shows  the 
principal  diagnoses  with  proposed 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  to  the  CC 
Exclusions  List  are  provided  in  an 
indented  column  immediately  following 
the  affected  principal  diagnosis.  The 
indented  diagnosis  would  not  be 
recognized  by  the  GROUPER  as  a  valid 
CC  for  the  asterisked  principal  diagnosis 
beginning  with  discharges  on  or  after 
October  1, 1989. 

This  year,  many  four  digit  diagnosis 
codes  on  the  master  CC  list  are  included 
on  Table  6d,  since  they  have  been 
replaced  by  two  or  more  new  five-digit 
diagnosis  codes.  Since  the  five-digit 
definitions  provide  greater  specificity  in 
classifying  the  diagnoses,  some  of  the 
new  codes  will  no  longer  describe  a  CC 
or  will  describe  a  CC  in  a  four-digit 
category  that  was  not  previously  on  the 
CC  list. 

Example 
•25060 
3-1501 
34510 
34511 

The  four-digit  diagnosis  code  3450 
(Generalized  nonconvulsive  epilepsy) 
was  not  on  the  master  CC  list  while"3451 
(Generalized  convulsive  epilepsy)  was 
on  the  list.  Code  3451  was  excluded  as  a 
CC  for  the  principal  diagnosis  25060 
(Diabetes  with  neurological 
manifestations,  adult  or  unspecified 
onset)  for  discharges  occurring  on  or 
after  October  I.  1988.  Beginning  with 
discharges  on  or  after  October  1,  1989 
the  ICD  9-^M  adds  a  fifth  digit 
designating  whether  or  not  intractable 
epilepsy  is  involved.  The  four-digit 
diagnosis  codes  are  eliminated 
wherever  they  occurred  on  the 
Exclusion  List.  Both  of  the  five-digit 
codes  34510  and  34511  are  added  to  the 
Exclusion  List  in  place  of  3451.  Even 
though  the  code  3450  was  not 
considered  a  CC,  34501  (Generalized 
nonconvulsive  epilepsy  with  intractible 
epilepsy)  is  considered  a  CC  and  is 
added  to  the  master  list.  Code  34501  will 
be  excluded  as  a  CC  for  the  principal 
diagnosis  25060. 

The  only  CCs  that  would  be  deleted 
from  the  CC  Exclusions  List  are  those 
deleted  diagnosis  codes  in  Table  6d  that 
are  currently  on  the  CC  list  and  those 
diagnoses  listed  above  that  we  are 
proposing  to  delete  from  the  main  CC 


list.  The  following  diagnoses  codes  from 
Table  6d  should  be  deleted  from  the  CC 
list  and  wherever  they  appear  on  the  CC 
Exclusions  List,  345,1;  403,0;  404.0;  410.0- 
410,9  411,8:  996,6;  and  996.7. 

Copies  of  the  onginal  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  .National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce,  It  is  available 
in  hard  copy  for  $64,95  and  on 
microfiche  for  $18..50  These  prices 
include  $3,00  for  shipping  and  handling. 
A  request  for  the  FY  19B8  CC  Exclusions 
List  (which  should  include  the 
identification  accession  number,  ((PB) 
88-133970).  should  be  made  to  the 
following  address  National  Technical 
Information  Service.  United  States 
Department  of  Commerce.  Springfield, 
Virginia  22161,  or  by  calling  (703)  487- 
4650. 

Users  should  be  aware  of  the  fact  that 
both  the  revisions  in  Tables  6d  and  6e  of 
the  September  30. 1988  final  rule  and 
those  in  Table  6f  of  this  document  must 
be  incorporated  into  the  list  purchased 
from  NTIS  in  order  to  obtain  the  CC 
Exclusions  List  applicable  for  discharges 
occurring  on  or  after  October  1, 1989. 
(We  do  not  intend  to  update  the  listing 
available  from  NTIS  to  reflect  these  or 
any  future  revisions,) 

.Alternatively,  the  complete 
documentation  of  'he  GROUPER  logic. 
including  the  current  CC  Exclusions  List 
is  available  from  Health  Systems 
International  (HSI),  HSI,  under  contract 
with  HCFA.  is  responsible  for  updating 
and  maintaining  the  GROUPER 
program.  The  current  DRG  Definitions 
Manual,  Fifth  Revision  is  available  for 
$165,00.  which  includes  $15.00  for 
shipping  and  handling.  The  Sixth 
Revision  of  this  manual,  which  will 
include  the  changes  proposed  on  this 
document  as  finalized  in  response  to 
public  comment,  will  be  available  in 
September  1989  for  $195,00.  These 
manuals  may  be  obtained  by  writing 
HSI  at;  100  Broadway,  New  Haven, 
Connecticut  06511.  or  by  calling  (203) 
562-2101. 

Please  specify  the  revisions  requested. 

5.  Review  of  Procedure  Codes  in  DRGs 
468  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Unrelated  Operating  Room 

Procedures)  in  order  to  determine 
whether,  in  conjunction  with  certain 
principal  diagnoses,  there  were  certain 
procedures  performed  that  are  not 
currently  included  in  the  surgical 
hierarchy  for  the  MDC  in  which  the 
diagnosis  falls.  In  FY  1989,  this  review 
resulted  in  the  addition  of  DRG  476 
(Prostatic  OR  Procedure  Unrelated  to 
Principal  Diagnosis]  and  DRG  477  (Non- 


Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis).  For  a  detailed 
discussion  of  the  changes,  see  the 
September  30, 1988  final  rule  (53  FR 
38487), 

Since  DRG  468  is  reserved  for  those 
cases  in  which  none  of  the  OR 
procedures  is  related  to  the  principal 
diagnosis,  it  is  intended  to  capture 
atypical  medical  cases,  that  is,  those 
cases  not  occiuring  with  sufficient 
frequency  to  represent  a  distinct 
recognizable  clinical  group.  DRGs  476 
and  477  are  assigned  to  specific  subsets 
of  these  codes,  DRG  476  is  assigned  to 
those  discharges  in  which  one  of  the 
following  prostatic  procedures  is 
performed  that  is  unrelated  to  the 
principal  diagnosis: 

60.2 — Transurethral  prostatectomy 
60.61 — Local  excision  of  lesion  of 

prostate 
60.69— Prostatectomy  NEC 
60.94 — Control  of  postoperative 

hemorrhage  of  prostate 

DRG  477  is  assigned  to  those 
discharges  in  which  the  only  procedure 
performed  is  a  nonextensive  procedure 
that  is  unrelated  to  the  principal 
diagnosis. 

In  Table  6c  in  section  IV  of  the 
addendum  to  the  September  30, 1988 
final  rule,  we  listed  the  ICD-^-CM 
procedure  codes  for  all  of  the 
procedures  we  consider  nonextensive 
procedures  if  performed  with  an 
unrelated  principal  diagnosis.  These 
cases  are  grouped  in  DRG  477. 

Because  of  the  addition  of  DRG  477, 
we  conducted  this  year's  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  with  each  procedure.  Our  medical 
consultants  then  identified  those 
procedures  occurring  in  conjunction 
with  certain  diagnoses  with  sufficienl 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  On  the  basis 
of  this  review,  we  are  proposing  two 
DRG  classification  changes  in  order  to 
reduce  unnecessary  assignment  of  cases 
to  DRG  477. 

In  MDC  14  (Pregnancy,  Childbirth  and 
Puerperium),  we  are  proposing  to  add 
two  procedure  codes  to  the  operating 
room  procedures  in  DRG  374  (Vaginal 
Delivery  With  Sterilization  and/or 
D&C).  Currently  these  procedures,  when 
combined  with  a  principal  diagnosis  in 
MDC  14  such  as  665.41  (High  vaginal 
laceration),  group  to  DRG  477.  The  two 
procedure  codes  to  be  added  to  DRG  374 
are  procedure  codes  69.09  (Other 
dilation  and  curettage]  and  69.52 
(Aspiration  curettage  following  delivery 
or  abortion). 
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6.  Changes  to  the  ICD-9-CM  Coding 
System. 

As  discussed  above  in  section  II.B.l. 
of  this  preamble,  ICD-9-CM  13  a  codinj? 
system  for  the  reporting  of  diagnostic 
information  and  procedures  performed 
on  a  patient.  In  September  1985,  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  This  includes  approving  new  coding 
changes,  developing  errata,  addenda, 
and  other  modifications  to  the  ICD-8- 
CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has 
responsibility  for  the  ICD-Q-CM 
diagnoses  codes  included  in  Volumes  1 
and  2 — Diseases:  Tabular  List  and 
Diseases:  Alphabetic  Index,  while 
HCFA  has  responsibility  for  the  ICD-9- 
CM  procedure  codes  included  in  Volume 
3 — Procedures;  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
major  health-related  organizations.  In 
this  regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  input  into  coding  matters  from 
representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Medical  Record 
Association,  the  American  Hospital 
Association,  and  the  Commission  on 
Professional  and  Hospital  Activities,  as 
well  as  physicians,  medical  record 
administrators,  and  other  me.mbcrs  of 
the  public.  Considering  the  opinions 
expressed  at  the  public  meetings,  the 
Committee  formulates 
recommendations,  which  then  must  be 
fippruved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  April  14,  1988,  luiy  21-2Z  1988, 
and  December  1, 1988  and  finalized  the 
coding  changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  in  the  30  days  following  the 
December  I  1988  meeting  The  initial 
meeting  for  consideration  of  coding 
issues  for  resolution  in  FY  1990  was  held 
on  April  4, 1989.  Copies  of  the  minutes  of 


these  meetings  may  be  obtained  by 
writing  lo  the  co-chairpersons 
representing  NCHS  and  HCF.'X.  We 
encourase  commenters  to  address 
suggestions  on  coding  i.ssue9  involving 
diagnosis  codes  to:  Ms.  Sue  Meads, 
R  R.A.  Co-Chairperson,  ICD-9-CM 
Coordination  and  Maintenance 
Committee,  NCHS,  Rm  2-19.  Center 
Building,  3700  East-West  Highway, 
Hyatt.svilie,  Maryland  20~82. 
Questions  and  comments  concerning  the 
procedure  codes  should  be  addressed  to: 
Ms  Patricia  E.  Brooks.  Co-Chairperson, 
ICD-9-CM  Coordination  and 
M.untenance  Committee.  HCFA,  Office 
of  Coveraee  Policy,  Rm  1-1-2  East  Low 
Rise  BuildiPK.  6325  Security  Boulevard, 
Baltimore.  .Marylcind  21207 

The  c'Hdttional  new  ICD-9-CM  codes 
•hat  have  Ireen  approved  will  become 
effective  October  1.  1989  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
proposed  DRG  classifications,  in  Tables 
6a,  6b,  and  6c  in  section  IV  ot  the 
addendum  to  this  proposed  rule.  As  we 
stated  above,  the  code  numbers  and 
their  titles  were  presented  for  public 
comment  in  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  meetings. 
Both  oral  and  written  comments  were 
considered  before  the  codes  were 
approved.  Therefore,  we  are  soliciting 
comments  on  the  proposed  DRC 
classification  only. 

Further,  the  Committee  has 
recommended  the  expansion  of  the  ICD- 
9-CM  diagnosis  codes  shown  on  Table 
6d  to  categories  requiring  a  fifth  digit  for 
valid  diagnosis  code  assignment.  Thus, 
these  diagnosis  codes  would  not  be 
reco«i:sed  by  GkOL'PER  7  beginning 
with  discharges  occurring  on  or  after 
October  1, 1989  The  corresponding  five 
digit  codes  are  shown  in  Table  6a. 
Finally,  the  Committee  has 
recommended  the  deletion  of  the  ICD-&- 
CM  procedure  codes  shown  in  Table  6e. 
These  codes  were  vacated  because  of 
the  new  and  revised  codes  established 
by  the  Committee  and  will  be  reserved 
for  future  refinements  of  the  ICD-9-CM 

7.  Other  Issues 

a.  Cochlear  Implants.  In  the 
September  30. 1988  final  rule  (53  FR 
38476).  we  agreed  to  reevaluate  the 

placement  of  cochlear  implant 
discharges  in  DRG  49  (Major  Head  and 
Neck  Procedures!  based  upon  billing 
data  from  FY  1988.  While  cochlear 
implant  cases  may  not  be  clinically 
coherent  with  other  discharges  assigned 
to  DRG  49,  the  VY  1988  Medicare  data 
still  do  not  indicate  there  would  be  a 
material  differen';e  in  the  weighting 
factors  if  a  s^iparate  DRG  were  created 
for  cochlear  implants. 


We  examined  the  mean  standardized 
charge  for  all  cochlear  implants  and 
separately  examined  the  mean 
standardized  charges  for  single  channel 
and  multichannel  implants.  The  mean 
standardized  charge  for  all  cochlear 
implants  was  approximately  17  percent 
less  than  the  mean  standardized  charge 
for  all  other  procedures  in  DRG  49. 
Although  the  number  of  cochlear 
implant  cases  in  FY  1988  has  almost 
doubled  (113).  these  discharges  only 
represent  two  percent  of  the  total 
discharges  in  DRG  49. 

In  the  event  that  the  number  of  cases 
involving  the  cochlear  implant  continues 
to  rise,  we  will,  of  course,  consider 
classifying  them  in  a  separate  DRG. 
However,  if  we  were  to  remove  cochlear 
implants  from  DRG  49  to  create  a 
separate  DRG  based  upon  the  FY  1988 
data,  payment  for  cochlear  implants 
would  be  less  since  the  lower  mean 
standardized  charge  in  cases  involving 
these  procedures  would  result  in  a  lower 
relative  weighting  factor.  Thus,  we  find 
no  compelling  reason  to  create  a  new 
DRG  at  this  time. 

We  recognize  that  hospitals  may  be 
experiencing  some  problems  with  the 
coding  of  cochlear  implants.  For  a 
discussion  of  these  problems,  see  the 
September  30, 1988  final  rule  (53  FR 
38490).  We  have  notified  interested 
organizations  of  the  importance  of 
educating  hospital  coders  and  hospital 
management  of  the  need  to  use  the 
device-specific  code.  In  addition,  we 
have  provided  materials  on  coding 
changes  through  the  intermediaries, 
b.  Partitioned  by  Expansion  of  the 
List  of  DRGs  Complications  and 
Comorbidities  (CCs).  In  the  September 
30, 1988  final  rule  (53  FR  38491),  we 
agreed  to  reevaluate  the  importance  of 
CCs  in  DRGs  not  currently  partitioned 
by  the  presence  or  absence  of  CCs.  We 
have  funded  a  number  of  studies  in 
recent  years  designed  to  evaluate  and 
i.mprove  the  measurement  of  hospital 
case  mix.  In  one  recently  completed 
study,  Yale  University  has  developed  a 
refined  DRG  system  that  differentiates 
patients  within  each  DRG  based  on 
whether  they  had  a  catastrophic,  major, 
moderate,  or  minor  or  no  CCs. 

The  DRG  refinement  model  produces 
significant  improvements  in  predicting 
resource  use  and  does  not  represent  a 
radical  departure  from  the  current 
structure  of  the  DRGs  nor  does  it  require 
the  collection  of  any  additional  data. 
Although  the  results  of  this  study  appear 
promising,  we  are  unable  to  implement 
the  refined  DRG  system  at  this  time.  We 
believe  that  more  analyses  are  needed 
to  confirm  the  appropriateness  of  the 
expanded  DRGs  and  to  determiof 


whether  adoption  of  the  refined  DRG 
system  would  require  other  conforming 
changes  to  the  payment  system  (that  is, 
reestimation  of  the  indirect  medical 
education  adjustment  factor  and  the 
disproportionate  share  adjustment 
factor  and  reevaluation  of  the  need  for 
separate  urban  and  rural  rates)  in  order 
to  mitigate  a  potentially  large 
redistribution  of  Medicare  payments 
across  different  categories  of  hospitals. 
We  intend  to  reevaluate  over  the  next 
year  the  importance  of  CCs  in  the 
nonpaired  DRGs  as  part  of  our  analysis 
of  the  Yale  study  results. 

c.  Limb  Salvage  Surgery.  In  the 
September  30. 1988  final  rule  (53  FR 
38483).  we  stated  that  we  had  become 
involved  in  a  broad  analysis  of  the 
classification  of  certain  major 
cardiovascular  procedures  that  could 
potentially  result  in  the  restructuring  of 
DRG  108  (Other  Cardiofhoracic  or 
Vascular  Procedures  With  Pump),  DRG 
lOi)  (Other  Cardiothoracic  Procedures 
Without  Pump).  DRGs  110  and  111 
(Major  Reconstructive  Vascular 
Procedures  Without  Pump),  and  DRG 
112  (Vascular  Procedures  Except  Major 
Reconstruction  Without  Pump).  This 
analysis  evolved  from  our  ongoing  DRG 
refinement  analysis. 

We  were  contacted  in  January  1988  by 
the  co-chairmen  of  an  ad  hoc  committee 
of  the  joint  councils  of  the  combined 
vascular  societies  in  the  L'nited  States 
(The  Society  for  Vascular  Surgery  and 
The  North  American  Chapter  of  the 
International  Cardiovascular  Society). 
The  ad  hoc  committee  had  been 
appointed  ?.{  a  June  19B7  m(-eting  after 
its  meml-.ership  agreed  that  there  was  a 
need  to  change  the  existing  DRG 
structure  for  vascular  surgery.  The 
problem  that  the  committee  had 
observed  is  that  the  DRG  syste.m 
provides  the  same  payment  to  hospitals 
for  patients  who  require  an  arterial 
reconstruction  for  intermittent 
claudication  (rest  pain)  as  if  does  for 
those  patients  who  require  the  same 
kind  of  operation  for  limb  threatening 
ischemia  (that  is,  for  gangrene,  a 
nonhealing  ischemic  ulcer,  or  severe 
ischemic  rest  pain).  The  committee  had 
been  referred  to  I ICFA  by  ProPAC  staff 
members  v\ho  had  been  communicating 
with  the  com.mittee  on  this  subject  since 
July  1987. 

From  their  own  experience  and  that  of 
six  other  hospitals,  these  vascular 
surgeons  believe  that  it  would  be 
possible  to  identify  two  distinct  groups 
of  cases  in  the  Medicare  data  base.  Both 
groups  are  found  in  DRGs  110,  111.  and 
112  and  involve  bj^iass  surgery  of  the 
lower  limbs.  The  committee  submitted 
data  from  their  ovra  hospitals 


identifying  one  group  of  cases,  referred 
to  as  "limb  salvage",  in  the  high  range  of 
average  standardized  charges  and 
length  of  stay,  and  another  group  of 
cases,  referred  to  as  "claudicants",  that 
is  considerably  lower  in  charges  and 
length  of  stay.  The  committee  believes 
that  it  is  inappropriate  to  include  the 
lower-cost  bypasses  for  intermittent 
claudication  or  rest  pain  in  the  same 
DRG  with  the  limb  salvage  cases. 

We  hrive  shared  information  with 
ProPAC  on  this  problem  and  tried  to 
expand  on  the  analysis,  using  the  FY 
1988  MEUPAR  data.  ProPAC  s  staff  has 
also  used  case  examples  from  a  hospital 
with  a  relatively  high  volume  of  limb 
salvage  surgery.  A  high  percentage  of 
the  hospitals  .Medicare  patients  have  a 
principal  or  secondary  diagnosis  of 
diabetes  mellitis.  Many  of  these  pabents 
require  limb  salvage  surgery  as  an 
alternative  to  amputation  of  gangrenous 
tissue  of  the  lower  limbs. 

At  this  point,  we  ha\  e  not  determined 
if  this  problem  can  be  solved  through  a 
change  in  the  GROL'PRR  logic.  Since  the 
same  surgical  procedure  is  performed 
for  each  group,  it  is  impossible  to 
differentiate  on  that  basis  alone, 
i  lowever,  we  have  tried  to  identify  the 
separate  groups  using  the  specific 
descriptions  given  by  the  hospitals. 
First,  we  searched  for  the  principal 
diagnosis  code  443.9  (Intermittent 
claudication)  without  the  secondary 
diagnosis  codes  785.4  (Gangrene)  or  707 
(Decubitus  ulcers).  We  selected  only 
those  cases  with  procedure  code  39.29 
(Femoral-popliteal  bypass)  and  no 
debridement  or  bone  surgery.  We  found 
that  about  six  percent  of  the  59,499 
cases  in  DRG  110  and  about  six  percent 
of  the  20,300  cases  in  DRG  111  fell  into 
tliis  basic  group.  When  we  expanded  the 
principal  diagnosis  to  include  any  of 
several  peripheral  vascular  disease 
diagnosis  codes,  we  found  42  percent  of 
the  cases  in  DRG  110  ad  41.8  percent  of 
the  cases  in  DRG  111. 

In  an  effort  to  capture  the  data  for 
other  cases  that  do  not  exhibit  the  CCs 
or  multiple  procedures  that  typify  the 
limb  salvage  case,  we  expanded  the 
procedure  codes  to  find  cases  where  the 
surgery  performed  was  39.29  or  38.38 
(Resection  of  lower  limb  arteries  with 
anastomosis),  or  39.25  (Aorta-iHac 
femoral  bypass).  This  description 
includes  465  percent  of  the  cases  in 
DRG  110  and  45.5  percent  of  the  cases  in 
DRG  111. 

At  the  other  extreme,  we  searched 
under  the  same  criteria  with  a 
secondary  diagnosis  of  either  gangrene 
or  decubitus  ulcers.  We  found  that  8.1 
percent  of  the  cases  in  DRG  110  and  less 
than  0.01  percent  of  the  cases  in  DRG 


111  met  these  criteria.  Although  we  will 
continue  to  examine  this  issue,  it 
appears  from  all  the  data  we  have 
analyzed  thus  far  that  we  are  dealing 
with  different  quantities  that 
legitimately  fall  under  virtually  identical 
categories  in  the  ICD  &-CM.  Different 
surgeons  are  performing  the  same  basic 
procedures  on  patients  who  fail  at  the 
opposite  ends  of  the  range  in  severity  of 
the  manifestations  of  peripheral 
vascular  disease.  The  GROUPER 
program  can  assign  only  the  codes  listed 
on  the  billing  record,  and  the 
distinguishing  secondary  diagnoses  of 
gangrene  and  decubitus  ulcers  are 
perhaps  not  shown  as  often  as  they 
actually  occur.  As  long  as  the 
procedures  involved  are  found  lo  be 
medically  appropriate,  it  would  be 
contrary  to  one  of  the  basic  premises  of 
the  prospective  payment  system  to 
create  expensive  and  inexpensive 
subcategories  of  cases  exhibiting  similar 
ICD-9-CM  coding. 

We  reviewed  some  of  the  secondary 
diagnoses  involved  here  under  the 
principles  of  the  Yale  DRG  Refmement 
model  (see  discussion  in  section  II.B.7.b. 
of  this  preamble,  above)  and  found  that 
many  of  the  CCs  that  are  described  as 
being  unique  to  the  more  expensive 
cases  fall  into  the  same  general  severity 
categories  as  those  shared  by  the 
claudication  cases.  However,  a  number 
of  the  secondary  diagnoses  for  bone  and 
necrotic  tissue  involvement  fall  into  the 
catastrophic  and  major  surgical 
categories. 

d.  Reassignment  of  Patents  with 
Guillain-Baire  Syndrome.  Cuillain-Barre 
syndrome  is  a  postinfectious 
poljTieuropathy  in  which  patients  may 
require  plasmapheresis,  ventilation 
assistance,  and  long  intensive-care 
stays.  Guillain-Barre  syndrome 
discharges  have  been  assigned  to  DRGs 
18  and  19  (Cranial  and  Peripheral  Nerve 
Disorders).  ProPAC  believes  that  the 
classification  of  Cuillain-Barre 
syndrome  cases  into  DRGs  18  and  19  is 
inappropriate  in  terms  of  resource  use; 
that  is.  the  average  resource  use 
associated  with  Guillain-Barre 
syndrome  cases  is  higher  than  the 
resource  use  for  average  cases  in  DRCs 
18  and  19.  In  its  recommendation  13, 
PROPAC  recommends  that  the 
Secretary  reassign  patients  with 
Guillain-Barre  syndrome  from  DRGs  18 
and  19  to  DRG  20  (Nervous  System 
Infection  Except  Viral  MeningiUs)  and 
DRG  34  (Other  Disorders  of  Nervous 
System  With  CC);  alternatively,  a  new 
DRG  could  be  established. 

We  are  unable  to  evaluate 
appropriateness  of  a  classification 
change  for  Guillain-Barre  syndrome 
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patients  without  further  analysis  of  the 
FY  1988  MEDPAR  data.  Moreover,  the 
issue  of  whether  reclassification  to 
DRGs  20  and  34  would  be  clinically 


•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  IS,  all  cases  outside  of  3.0  standard 


be  available  from  the  bills  used  to 
determine  the  final  DRG  weights.  If  our 
analysis  of  the  actual  heart  acquisition 
charses  indicate  the  data  are  adeouate. 
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would  be  at  least  one  year  and  perhaps 
as  much  as  two  years  older  than  the 
most  recent  available  charge  data, 
in  addition,  since  costs  are  not 


measure  of  resource  consumption  across 
DRGs.  we  propose  lo  continue  using 
charges  as  the  basis  for  recalibratmg  the 
DRG  relative  weiahts. 


classification  system  (51  FR  20192)  and 
the  September  3, 1986  final  rule  (51  FR 
31476).  included  the  following: 
•  Creation  of  a  new  DRG  for 
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patients  without  further  analysis  of  the 
FY  1988  MEDPAR  data.  Moreover,  the 
issue  of  whether  reclassification  to 
DRGs  20  and  34  would  be  clinically 
consistent  warrants  further 
examination.  We  will  examine  this  issue 
as  part  of  our  ongoing  DRG  refinement 
analyses. 

C.  Recalibration  of  DRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  base 
that  allows  us  to  construct  relative  DRG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  Since  FT 
1986,  the  DRG  weights  have  been  based 
on  charge  data.  The  latest  recalibration, 
which  was  published  as  a  part  of  the  FY 
1989  prospective  payment  final  rule, 
used  hospital  charge  information  from 
the  FY  1987  MEDPAR  file.  For  a 
discussion  of  the  options  we  considered 
and  the  reasons  we  chose  to  use  charge 
data  beginning  in  FY  1986,  we  refer  the 
reader  to  the  rules  published  on  |une  10. 
1985  (50  FR  24372)  and  September  3. 
1985  (50  FR  35652). 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  1990 
recalibration  as  we  did  for  FY  1989.  That 
is,  we  would  recahbrate  the  weights 
based  on  charge  data  for  Medicare 
discharges.  However,  we  would  use  the 
most  current  charge  information 
available,  the  FY  1988  MEDPAR  file. 
rather  than  the  FY  1987  MEDPAR  file. 
The  MEDPAR  file  is  based  on  fully- 
coded  diagnostic  and  surgical  procedure 
data  for  all  Medicare  inpatient  hospital 
bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1988  MEDPAR  data,  received  by  HCFA 
through  December  1988,  from  all 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The  FY 
19C8  MEDPAR  file  includes  data  for 
approximately  9.5  milhon  Medicare 
discharges 

The  methodology  used  to  caicuiaie  the 
proposed  DRG  weights  from  the  FY  1988 
MEDPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classifications 
discussed  above  :n  section  II. B  of  this 
preamble. 

•  Chtirges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and.  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 


•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  18,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  weighting 
factor. 

•  We  established  the  weighting  factor 
for  heart  transplants  [DRG  103)  in  a 
manner  consistent  with  the  methodology 
for  all  other  DRGs  except  that  the  heart 
transplant  cases  that  were  used  to 
establish  the  weight  were  linuted  to 
those  Medicare-approved  heart 
transplant  centers  that  have  cases  in  the 
FY  1988  MEDPAR  file 

•  Kidney  acquisition  costs  continue  to 
be  paid  on  a  reasonable  cost  basis  but, 
unlike  other  excluded  costs,  kidney 
acquisition  costs  are  concentrated  in  a 
single  DRG  (DRG  302,  Kidney 
Transplant).  For  this  reason,  it  was 
necessary  to  make  an  adiustment  to 
prevent  the  relative  weight  for  DRG  302 
from  including  the  effect  of  kidney 
acquisition  costs,  since  these  costs  are 
paid  separately  from  the  prospective 
payment  rate.  For  purposes  of  this 
proposed  rule,  we  used  estimated 
kidney  acquisition  charges  since  actual 
FH  1988  kidney  acquisition  charges  were 
not  available.  Therefore,  estimated 
kidney  acquisition  charges  were 
subtracted  from,  the  total  charges  for 
each  case  involvm);  a  kidney  transplant 
prior  \o  computing  the  average  charge 
for  the  DRG  and  prior  to  eliminating 
statistical  outliers,  in  the  recalibration 
for  the  final  FY  1990  weights,  we  plan  to 
use  actual  kidney  acquisition  charges. 

•  Heart  acquisition  costs,  like  kidney 
acquisition  costs,  continue  to  be  paid  on 
a  reasonable  cost  basis  and  are 
similarly  concentrated  in  a  single  DRG 
(DRG  103.  Heart  Transplant). 
Accordingly,  for  the  heart  transplant 
cases  in  the  updated  MEDP.AR  file  used 
for  recalibration.  we  subtracted  from  the 
total  charges  of  each  case  an  estimate  of 
heart  acquisition  charges  prior  to 
computing  the  average  charge  for  the 
DRG  and  prior  to  eliminating  statistical 
outliers,  identical  to  the  adjustment  we 
make  for  removing  kidney  acquisition 
charges  from  cases  in  DRG  302.  For 
additional  information  about  the 
methodology  for  estimating  heart 
acquisition  costs,  see  the  September  1, 
1987  final  rule  at  52  FR  33037  Although 
actual  heart  acquisition  charges  were 
not  available  for  purposes  of  developing 
the  proposed  FY  1990  DRG  weights, 
some  heart  acquisition  charge  data  may 


be  available  from  the  bills  used  to 
determine  the  final  DRG  weights.  If  our 
analysis  of  the  actual  heart  acquisition 
charges  indicate  the  data  are  adequate, 
we  plan  to  use  the  actual  acquisition 
charges  in  the  recalibration  of  the  final 
FY  1990  weight  for  DRG  103. 

When  we  recalibrated  the  DRG 
weights  for  FY  1986,  FY  1988,  and  FY 
1989,  we  set  a  threshold  of  10  cases  as 
the  minimum  number  of  cases  required 
to  compute  a  reasonable  weight.  In  the 
n  1987  MEDPAR  data  used  to  establish 
the  FY  1989  weights,  there  were  35 
DRGs  that  contained  fewer  than  10 
cases.  We  propose  to  use  that  same  case 
threshold  in  recalibrating  the  DRG 
weights  for  FY  1990.  In  the  FY  1989 
recalibration,  we  computed  the  weight 
for  the  35  low-volume  DRGs  by 
adjusting  the  original  weights  of  these 
DRGs  by  the  percent  change  in  the 
weight  of  the  average  case  in  the 
remaining  DRGs.  We  propose  to  use  this 
same  methodology  for  the  FY  1990 
recalibration.  Using  the  FY  1988 
MEDPAR  data  set,  there  are  37  DRGs 
that  contain  fewer  than  10  cases. 

ProPAC,  in  its  March  1, 1988  report, 
had  recommended  that  the  DRG  weights 
be  recalibrated  annually  on  the  basis  of 
costs  rather  than  charges.  However, 
ProPAC  indicated  concern  about  the 
Medicare  cost-finding  methods  for 
estimating  costs  because  the  limitations 
of  the  Medicare  cost  report  data  may  in 
some  cases  produce  imprecise  DRG 
weights.  In  the  May  27, 1988  proposed 
rule,  we  indicated  that  we  would 
examine  the  feasibility  of  adopting  cost- 
based  DRG  weights  (53  FR  19507). 

Accordingly,  we  contracted  with  the 
Rand  Corporation  to  evaluate  both 
methodologies  to  determine  which 
provided  the  better  measure  of  resource 
consumption  across  DRGs,  While  there 
were  noted  differences  in  the 
recalibration  results  using  each 
methodology  (that  is.  charge-based 
weights  resulted  in  higher  weights  for 
surgical  DRGs  and  lower  weights  for 
medical  DRGs.  on  average,  relative  to 
cost-based  weights).  Rand  found  no 
conclusive  evidence  favoring  one 
methodology  over  the  other.  We 
continue  to  believe  that  the 
disadvantages  associated  with  charge- 
based  weights  are  compensated  for  by 
the  fact  that,  for  purposes  of 
recalibration.  charge  data  are  available 
on  a  more  timely  basis  than  cost  data. 
For  example,  for  the  proposed 
recalibrated  weights  for  FY  1990,  we  are 
using  FY  1988  Medicare  billing  data 
from  the  MEDPAR  file.  However,  we 
have  yet  to  obtain  a  full  file  of  FY  1987 
Medicare  cost  reports.  Thus,  any  cost 
data  we  were  to  use  for  recalibration 


would  be  at  least  one  year  and  perhaps 
as  much  as  two  years  older  than  the 
most  recent  available  charge  data. 

In  addition,  since  costs  are  not 
accumulated  on  an  individual  case 
basis,  DRG  by  DRG,  it  is  necessary  e\  en 
in  developing  cost-based  weights  to  link 
ancillary  charge  data  from  the  claims 
file  to  cost  report  data  as  part  of  the 
process  of  estimating  the  average  costs 
of  cases  in  each  DRG.  In  an  attempt  to 
make  more  timely  estimates  of  costs, 
ProPAC  also  proposed  in  its  March  1. 
1988  report  that  the  latest  cost  report 
data  be  used  in  conjunction  with  the 
most  recent  patient  bills.  However,  as 
noted  in  the  Rand  study,  this  mismatch 
of  data  causes  distortions  in  estimating 
costs  because  it  assumes  that  per  diem 
costs  rise  uniformly  across  hospitals  and 
that  cost-to-charge  ratios  remain 
constant  over  time.  In  order  to  maintain 
consistency  and  to  accurately  determine 
relative  resource  use,  we  believe  that 
charge  data  for  the  same  period  as  the 
cost-data  should  be  used  in  cost  based 
recalibration.  Therefore,  if  we  were  to 
recalibrate  on  the  basis  of  costs,  both 
the  charge  and  cost  data  that  would  be 
used  would  be  significantly  older  than 
the  most  recently  available  charge  data. 

We  believe  that  using  old  data  is 
inappropriate,  particularly  given  the 
rapid  advances  in  medical  technology 
and  resulting  changes  in  treatment 
patterns.  We  further  believe  that  it  is  in 
the  best  interest  of  the  hospitals  and 
Medicare  beneficiaries  that  the  resource 
use  a<:sociated  with  these  major  new 
mrdical  advances  be  reflected  in  the 
DRG  weights  as  soon  as  possible.  This 
can  be  accomplished  by  the  use  of 
charge  based-weights  computed  on  an 
annual  recalibration  schedule.  W'e  are 
concerned  that  use  of  cost-based 
weights  would  significantly  delay 
recognition  of  new  technologies  or 
greatly  complicate  the  recalibration 
process  by  necessitating  a  number  of 
special  adjustments  to  take  such  new 
technologies  into  account.  Therefore, 
absent  conclusive  evidence  that  cost- 
based  DRG  weights  provide  a  better 


measure  of  resource  consumption  across 
DRGs.  we  propose  to  continue  using 
charges  as  the  basis  for  recalibrating  the 
DRG  relative  weights. 

The  purpose  of  making  changes  in  the 
DRG  classifications  and  weights  is  to 
reOect  changes  in  the  relative  resource 
costs  across  DRGs.  Thus,  the  changes 
are  intended  to  affect  the  relative 
distribution  of  payments  across  DRGs 
and  should  not  affect  aggregate 
payments  to  hospitals  under  the 
prospective  payment  system.  Each  time 
we  have  recalibrated  (beginning  with 
the  first  recalibration  in  FY  1986),  we 
have  normalized  the  new  weights  by  an 
adiustment  factor  intendrd  to  ensure 
that  recalibration  by  itself  neither 
increases  nor  decreases  projected  total 
payments  under  the  prospective 
payment  system.  With  normalization, 
the  average  case  weight  after 
recalibration  equals  the  average  case 
weight  prior  to  normalization  for  the 
same  set  of  cases. 

The  case-mix  index  is  a  measurement 
of  the  average  DRG  weight  for  a  given 
set  of  cases.  In  theory,  any  changes  in 
the  average  case-mix  index  value  for 
Medicare  cases  after  recalibration  and 
implementation  of  the  new  GROUPER 
and  corresponding  DRG  weights  should 
be  attributable  to  an  increase  in  the 
complexity  of  cases  that  are  treated  or 
to  coding  changes.  However,  our 
analysis  indicates  that  the  case-mix 
index  value  for  FY  1988  cases  is  higher 
when  those  cases  are  processed  with 
the  FY  1988  GROUPER  than  when  the 
same  cases  are  processed  with  the  FY 
1986  GROUPER.  This  demonstrates  that 
changes  we  made  to  the  GROUPER 
program  between  FY1986  and  FY  1988. 
coupled  with  changes  in  hospital 
diagnostic  and  reporting  practices  made 
in  response  to  those  GROUPER  changes, 
infiated  the  case-mix  index  and, 
therefore,  program  expenditures. 

Several  changes  were  introduced  into 
the  GROUPER  4  program  used  to  pay  for 
discharges  in  FY  1987.  These  changes, 
which  are  discussed  in  detail  in  a  June  3, 
1986  final  notice  on  changes  to  the  DRG 

Case-Mix  Index  Change— FYs  1986-1988 


classification  system  (51  FR  20192)  and 
the  September  3. 1986  final  rule  (51  FR 
31476).  included  the  following: 

•  Creation  of  a  new  DRG  for 
extensive  bums  with  a  bum-related 
operating  procedure. 

•  Elimination  of  age  considerations 
from  the  criteria  for  classification  of  two 
pairs  of  DRGs  in  M£>C  8  (Diseases  and 
Disorders  of  the  Musculoskeletal  System 
and  Connective  Tissue). 

Changes  that  were  made  in  the 
GROUPER  5  program  used  to  pay  for 
discharges  in  FY  1988  are  discussed  in 
detail  in  a  September  L  1987  final  notice 
on  changes  to  the  DRG  classification 
system  (52  FR  33143),  The  most 
significant  of  these  changes  were — 

•  Creation  within  MDC  4  (Diseases 
and  Disorders  of  the  Respiratory 
System)  of  two  new  DRGs  for 
tracheostomy  and  mechanical  ventilator 
cases: 

•  Reconfiguration  of  the  alcohol  and 
drug  DRGs; 

•  Elimination  of  age  over  69  as  a 
criterion  for  classification  in  all  of  the 
pairs  of  DRGs  in  which  age  over  69  and/ 
or  CC  was  a  factor,  and 

•  Changes  to  the  CC  list. 

We  have  analyzed  the  changes  in  the 
case-mix  index  between  FY  1986  and  FY 
1988  because  the  FY  1986  cases  were 
used  to  recalibrate  the  DRG  weights  in 
the  GROUPER  5  program,  which,  in  turn, 
was  used  to  pay  the  FY  1988  cases  that 
are  being  used  to  recalibrate  the 
proposed  FY  1990  weights  that  will  be 
used  in  GROUPER  7.  To  the  extent  that 
the  average  case  weight  for  FY  1988  was 
higher  when  processed  through  the  FY 
1988  GROUPER  than  the  average  case 
weight  of  the  same  cases  processed 
through  the  FY  1986  GROUPER,  an 
adjustment  should  be  made  to  the  FY 
1990  weights  in  order  not  to  build  the 
inflated  FY  1988  case  weights 
permanently  into  the  average  case 
weight  values. 

Our  analysis  indicates  that  there  has 
been  a  total  increase  in  the  case-mix 
index  of  6,4  percent  between  FY  1986 
and  FT  1988.  as  follows: 


FY 


1986.. 
1987.. 
1988.. 


'  Index  values  reflect  GROUPER  version  and  MEDPAR  data  set  appropriate  lo  each  year. 


No.  of 
d<scnarges 


8.842.9S3 
8.501,374 
9,142,064 


GROUPER 
version 


Case-mix 
vxiex  ■ 


1.2045 
1.2367 
1.2624 


Percent 

locreaae 

overFr 

1988 


27 

64 


We  analyzed  the  case-mix  change  in 
order  to  determine  what  portion  of  the 


increase  was  attributable  to  changes 


made  in  the  GROUPER  program  from  FY 
1986  to  FY  1988. 
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To  evaluate  this  question,  we  used 
each  of  the  three  GROUPER  programs 
process  and  classify  the  bills  from  the 


GROUPER  7  case  weight  after 
to      recalibration  is  equal  to  the  average 

GROUPER  fi  rasp  weioht  nrinr  tn 


total  paid  hours  for  all  hospitals  in  the 
data  base. 

In  the  <;pntnmtipr  10    1  Qftfl  finfll  nilp 
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1964: 


hourly  wage.  Hospitals  with  an  aberrant 
average  hourly  wage,  which  was 
defined  as  an  average  hourly  wage 


tf»<^  or    rtl :_: 


1886(d)(81(Bl  of  the  Act  had  not  been 
enacted.  The  wage  index  value  for  those 
rural  counties  with  hospitals  that  were 


specific  set  o'  wage  index  values  as 
Table  4c  (see  section  IV  of  the 
addendum  to  this  proposed  rule). 
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To  evaluate  this  question,  we  used 
each  of  the  three  GROUPER  proi^rans  to 
process  and  classi'^y  the  bills  from  the 
FY  1988  VIEDPAR.  In  order  to  process 
the  FY  1S88  cases  through  the  earlier 
GROLTER  versions,  hYl988  didgnust:,; 
and  surgical  codes  were  remapped  into 
their  FY  1987  equivalents  prior  to  being 
processed  with  GROL'PER  4,  and  then 
remapped  into  their  FY  1986  equivalen's 
pnor  to  being  processed  with  GROUPER 
3.  Since  the  same  FY  1988  cases  were 
processed  through  each  of  the 
GROUPER  versions,  any  differences  in 
the  average  case-mix  index  values 
between  the  three  GROUPER  versions 
cannot  be  attributable  to  increases  m 
case  complexity,  rather,  they  are 
attributable  to  recalibration  and  the 
changes  in  the  GROUTER  program. 

We  found  that  the  FY  1988  case  mix 
index  value  was  135  percent  greater 
when  the  rases  were  processed  using 
GROUPER  5  than  when  using 
GROUPER  3  as  shown  below: 

Effect  of  GROUPER  Version  on  fy 
1988  Case-Mix  Index 


FY  '988 

d>s- 


C8S«-rnni 
index  ' 


Pwc«ri 

tr-om 

GROcPtf 

3 


GROUPER  3 
GROUPER  4 
GROUPER  5 


9,142,064 
9,142,064 
9,142,06' 


1  2653 
12696 
1  2824 


34 

35 


'  Represera  FY  1968  MEDPAR  ojr  ttvougfi  eacn 
GROUPER  »w*on. 

Based  on  this  analysis,  we  have 
concluded  that,  of  the  total  increase  in 
the  case-mix  index  value  from  FY  1986 
to  FY  1988  (that  is,  6.4  percent),  1.35 
percent  is  the  result  of  recalibration  and 
changes  made  to  the  GROUTER 
program. 

In  normalization,  we  compare  the 
average  case  weight  before  recalibration 
(For  FY  1990,  this  is  determined  by 
mapping  the  FY  1988  claims  into  their 
FY  1989  equivalents  and  processing 
them  through  GROUPER  6)  to  the  " 
average  case  weight  after  recalibration. 
Based  on  the  above  analysis,  we  are 
proposing  to  reduce  the  average 
GROUPER  6  case  weight  before 
recalibration  by  1,35  percent  pnor  to 
normalization.  Without  this  adjustment, 
we  would  build  into  the  F'Y  1990  weights 
an  inflated  average  case-weight  value. 
We  are  not  proposing  to  recover  the 
excess  payments  that  have  already  been 
made  based  on  the  inP.ated  weigh's: 
however,  it  would  be  mappropnate  to 
continue  to  pay  based  on  these  weights. 
Therefore,  we  are  proposing  to 
normalize  the  FY'  1990  weights  by  an 
adiustment  factor  so  that  the  average 


GROUPER  7  case  weight  after 
recalibration  is  equal  to  the  average 
GROUPER  6  case  weight  prior  to 
recalibration  reduced  by  1.35  percent. 

Ill   Proposed  Changes  to  the  Hospital 
Wage  Index 

A.  Background 

Section  1886(d)(2)(C)(ii)  of  the  Act 
required,  as  a  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1984,  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  differences  in 
area  wage  levels.  Section  1886(d)(21(H) 
of  the  Act  required  that  the 
standardized  urban  and  rural  amounts 
be  adjusted  for  area  variations  in 
hospital  wage  levels  as  part  of  the 
methodology  for  determining 
prospective  payments  to  hospitals  for 
FY  1984  To  fulfill  both  requirements,  we 
constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban  or 
pjral  area  as  a  percentage  of  the 
national  average  h-ispital  wage. 

For  purposes  of  determining  the 
prospective  payments  to  hospitals  m  FY 

1984  and  1985.  we  constructed  the  wage 
index  using  calendar  year  1981  hospital 
wage  and  employment  data  obtained 
from  the  Bureau  of  Libor  Statistics' 
(ELS)  ES  202  Employment.  Wages  and 
Contributions  file  for  hospital  woricers. 
Beginning  with  discharges  occurring  on 
or  after  .May  1,  1986.  we  have  been  using 
a  hospital  wage  index  based  on  HCFA 
surveys  of  hospital  wage  and  salary 
data  as  well  as  data  on  paid  hours  in 
hospitals.  The  methodology  used  to 
compute  the  first  HCF.^  wage  index  was 
set  forth  in  detail  m  the  September  3, 

1985  final  rule  (50  FR  3.5661), 

For  discharges  occurnng  on  or  after 
May  1,  1986  and  before  September  30. 
1987.  the  wage  index  was  based  on 
wage  data  from  calendar  year  1982.  For 
discharges  occurring  on  or  after  October 
1,  1987  and  before  September  30.  1988, 
the  wage  index  was  based  on  an  equal 
blend  of  calendar  year  1982  and  1984 
wage  data. 

In  the  September  1,  1987  Final  rule,  we 
made  a  change  in  the  methodology  for 
computing  the  national  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels  (52  FR 
33039),  To  minimize  the  impact  on  the 
national  average  hourly  wage  when  the 
wage  data  for  hospitals  in  an  area  are 
adjusted  or  when  hospitals  are 
reclassified  from  one  area  to  another, 
we  moved  from  an  area-weighted 
national  average  hourly  wage  index  to 
an  hour-weighted  wage  index.  That  is. 
we  now  compute  the  national  average 
hourly  wage  by  dividing  the  total  wages 
for  all  hospitals  in  the  data  base  by  the 


total  paid  hours  for  all  hospitals  in  the 
data  base. 

In  the  September  30. 1988  final  rule, 
we  continued  to  use  the  blended  wage 
index  based  on  1982  and  1984  data  for 
determining  prospective  payments  to 
hospitals  in  FY  1989,  However,  we  did 
make  some  changes  to  the  index 
because  of  the  enactment  of  section 
4005(a)  of  the  Omnibus  Reconciliation 
Act  of  1987  (Pub,  L.  100-203),  which 
added  a  new  section  1886(d)(8)(B)  to  the 
Act,  as  discussed  below  in  section  III  C. 
of  this  preamble. 

B.  Updating  the  Wage  Index  Data 

Although  we  are  not  proposing  to 
change  the  methodology  for  computing 
the  wage,  for  FY  1990,  we  are  proposing 
to  base  the  wage  index  solely  on  1984 
wage  data.  In  the  May  27, 1988  proposed 
rule,  we  proposed  to  base  the  wage 
index  for  FY  1989  solely  on  1984  wage 
data  (53  FR  19508),  However,  as  a  result 
of  a  number  of  revisions  to  the  1984 
wage  data  that  were  made  between  the 
proposed  and  final  rule,  the  national 
average  hourly  wage  increased  slightly, 
thereby  reducing  the  wage  index  values 
for  areas  not  affected  by  the  changes. 
Therefore,  given  our  concern  about  the 
negative  impact  on  aggregate  payments 
to  hospitals,  we  decided  to  postpone 
adoption  of  a  wage  index  based  solely 
on  the  1984  wage  data.  Our  current 
analysis  indicates  that  moving  from  a 
blended  wage  index  to  one  based  solely 
on  1984  data  does  not  significantly 
impact  aggregate  prospective  payments. 

The  method  used  to  compute  the 
proposed  wage  index  is  as  follows: 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1984  data 
have  been  received  was  classified  into 
its  appropriate  urban  or  rural  area 
based  on  the  urban  area  definitions  to 
be  used  in  the  prospective  payment 
system  in  FY  1990. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  as  reported  for 
hospital  fiscal  years  that  began  in  FY 

1984  were  inflated  from  the  end  of  the 
hospital's  cost  reporting  year  through 
August  31,  1985  using  the  percentage 
change  in  average  hourly  earnings  of 
hospital  industry  workers  (S.I.C,  806)  in 
BLS  Employment  and  Earnings  Bulletin. 
This  was  done  to  eliminate  any 
distortion  in  the  data  caused  by  differing 
hospital  cost  reporting  years.  (August  31, 

1985  was  the  latest  end  date  for  hospital 
cost  reporting  years  in  the  data 
collection.) 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
2  were  divided  by  the  reported  number 
of  total  paid  hours  to  yield  an  average 


hourly  wage.  Hospitals  with  an  aberrant 
average  hourly  wage,  which  was 
defined  as  an  average  hourly  wage 
either  less  than  $3.35  (the  minimum 
wage  in  1984)  or  greater  than  S23.61  (24 
times  the  national  average  hourly  wage 
as  computed  from  the  data  collection  at 
the  time  the  1984  data  were  first  used  in 
computing  a  wage  index),  were 
excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  result  computed  in  step  2  was 
summed  for  all  remaining  hospitals  to 
y:cld  the  total  gross  hospital  salaries  in 
each  area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 
by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  an 
average  hourly  wage  for  each  urban  or 
rural  area. 

Step  6 — The  inflated  gross  hospital 
salaries  computed  in  Step  2  for  all 
hospitals  not  eliminated  due  to  aberrant 
wage  data  were  divided  by  the  reported 
number  of  total  paid  hours  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  $9.82. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividing  the  average 
hourly  wage  computed  in  step  5  by  the 
national  average  hourly  wage. 

C.  Revisions  to  Wage  Index  for  Rural 
Counties  Whose  Hospitals  Are  Deemed 
Urban 

Under  section  1886(d)(8)(B)  of  the  Act 
for  discharges  occurring  on  or  after 
October  1, 1988,  hospitals  in  certain  rural 
counties  adjacent  to  one  or  more 
Metropolitan  Statistical  Areas  (MSAs) 
are  considered  to  be  located  in  one  of 
the  adjacent  MSAs  if  certain  standards 
are  met.  Because  of  this  provision,  as  a 
part  of  the  September  30, 1988  final  rule, 
we  reclassified  the  wage  data  for  those 
rural  areas  as  if  the  hospitals  in  those 
areas  were  located  in  the  adjacent 
MSAs  and  recomputed  the  wage  index 
values  for  the  affected  MSAs  and  rural 
areas. 

Because  inclusion  of  the  wage  data 
from  rural  hospitals  that  are  considered 
to  be  located  in  an  adjacent  MSA  under 
section  1886(d)(8)(B)  of  the  Act  resulted 
in  the  reduction  of  the  wage  index 
values  of  several  MSAs  and  rural  areas. 
Congress  enacted  section  8403(a)  of  Pub. 
L,  100-647.  Under  that  provision,  which 
added  a  new  section  1886(d)(8)(C)  to  the 
Act,  if  the  inclusion  of  wage  data  from 
rural  hospitals  now  considered  to  be 
located  in  an  urban  area  results  in  a 
reduction  of  the  wage  index  value  for 
the  affected  MSA  or  rural  area,  then  the 
wage  index  values  for  those  affected 
areas  must  be  recomputed  as  if  section 


1886(d)(8)(B)  of  the  Act  had  not  been 

enacted.  The  wage  index  value  for  those 
rural  counties  with  hospitals  that  were 
deemed  urban  and  that  are  affected  by 
this  recomputation  must  be  calculated 
separately.  This  provision  is  effective 
for  discharges  occurnng  on  or  after 
October  1.  1989  and  before  October  1, 
1991. 

Therefore,  we  propose  to  calculate  the 
wHge  index  for  FY  1990  in  the  following 
manner  with  respect  to  the  geographic 
classification  of  hospitals: 

•  MS.As  whose  wage  index  values  are 
reduced  because  of  the  inclusion  of 
wage  data  from  hospitals  in  adjacent 
rural  counties  that  have  been  deemed  to 
be  located  in  the  MSAs  would  have 
their  wage  index  values  recalculated  as 
if  section  lR86(d)(8)(B)  of  the  Act  had 
never  been  enacted;  that  is,  data  from 
the  rural  hospitals  would  be  excluded  in 
calculating  these  MSAs'  wage  index 
values. 

•  Each  county  whose  hospitals  have 
been  deemed  to  be  located  in  such  an 
MS.A  would  have  its  own  unique  wage 
index  value  that  is.  a  wage  index  value 
calculated  on  a  county-specific  basis. 

•  Rural  areas  whose  wage  index 
values  are  reduced  by  the  exclusion  of 
wage  data  from  hospitals  that  have  been 
deerr-ied  to  be  located  in  adjacent  MSAs 
wo'aid  ha\e  their  wage  index 
recalculated  as  if  those  hospitals  were 
not  deemed  to  be  urban.  In  this  case,  the 
wage  data  for  hospitals  located  in  the 
riirai  counties  that  have  been  deemed 
urban  would  be  included  in  two  wage 
areas,  that  is,  both  the  affected  rural 
area  and  the  county-specific  wage  area 
for  the  deemed  hospitals.  Those  rural 
areas  whose  wage  index  values  are 
increased  by  the  exclusion  of  the  wage 
data  for  those  hospitals  that  have  been 
deemed  urban  would  retain  the 
increased  wage  index  value. 

In  addition  to  this  change,  we  are 
proposing  to  compute  the  wage  index  for 
FY  1990  based  solely  on  1984  wage  data. 
Using  1984  data,  the  wage  index  value 
for  every  MS.'V  in  which  rural  hospit,'ils 
have  been  deemed  to  be  located  is 
lower  than  it  would  have  been  if  those 
hospitals  had  not  been  included. 
Therefore,  the  wage  index  value  for  the 
MSA  would  be  computed  without 
including  data  from  the  deemed  rural 
hospitals  and  the  wage  index  value 
would  be  computed  on  a  county-specific 
basis  for  every  rural  county  whose 
hospitals  have  been  deemed  to  be 
urban.  There  are  seven  rural  areas  that 
would  have  their  wage  index 
recalculated  to  include  the  hospitals  that 
have  been  deemed  urban.  Since  we  have 
traditionally  designated  the  urban  and 
rural  wage  index  as  Tables  4a  and  4b, 
we  have  designated  this  new  county- 


specific  set  of  wage  index  values  as 
Table  4c  (see  section  IV  of  the 
addendum  to  this  proposed  rule), 

D.  Future  Updates  to  the  Hospital  Wage 
Index 

Section  1886(d)(3)(E)  of  the  Act  (as 
amended  by  section  4004(a)  of  Pub.  L 
100-203)  requires  that  wage  indexes  that 
are  applied  to  the  labor-related  portion 
of  the  national  average  standardized 
amounts  of  the  prospective  payment 
system  be  updated  not  later  than 
October  1, 1990  and  at  least  every  36 
months  thereafter.  This  section  further 
provides  that  the  Secretary  base  the 
update  on  a  survey  of  the  wages  and 
wage-related  costs  of  hospitals  in  the 
United  States  that  participate  in  the 
prospective  payment  system.  The  survey 
must  measure,  to  the  extent  feasible,  the 
earnings  and  paid  hours  of  employment 
by  occupational  category  and  must 
exclude  data  with  respect  to  the  w  ages 
and  wage-related  costs  incurred  in 
furnishing  skilled  nursing  facility 
services. 

To  accomplish  this  task,  we 
developed  two  wage  index  survey 
forms.  The  first  form  (Form  A)  requested 
data  similar  to  past  surveys,  with  a  few 
noted  exceptions.  In  addition  to  the  total 
wages  and  hours  collected  in  past 
surveys,  Form  A  also  asked  for  data 
relative  to  the  salary  and  hours 
associated  with  direct  patient-care 
contracted  labor,  home  office,  and  fringe 
benefits.  Form  A  excluded  salary  and 
hours  associated  with  the  skilled 
nursing  facilities  and  other  related  cost 
centers.  The  second  form  (Form  B),  in 
addition  to  the  data  requested  on  Form 
A.  requested  data  relative  to  several 
occupational  categories. 

Before  initiating  the  new  hospital 
wage  survey,  the  proposed  forms  (A  & 
B)  were  submitted  for  prior  consultation 
to  various  hospital  industry 
representatives,  including  the  major 
hospital  associations,  as  well  as  to  the 
fiscal  intermediaries.  We  solicited 
comments  on  both  forms,  including  the 
feasibility  of  obtaining  accurate  data. 
The  comments  we  received  suggested 
that  most  hospitals  would  be  unable  to 
accurately  provide  data  by  occupational 
categories  at  this  time.  As  a  residt  of  the 
comments  on  these  two  forms,  we  have 
modified  Form  A.  now  referred  to  as 
HCFA-2561. 

The  HCFA  2561  is  ctirrently  being 
used  to  collect  data  for  the  FY  1991 
update  to  the  wage  index  as  required  by 
section  1886(d)(3)(E)  of  the  Act. 
However,  before  implementing  this 
updated  wage  index  or  reaching 
decisions  in  the  future  on  the  collection 
of  data  by  occupational  categories  and 
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incoi^porating  future  vvage  5^r\e>  forms 
into  the  hospital  cost  report,  we  are 
soliciting  comments  on  the  following 
issues:  I 


IV   Other  Decisions  and  Proposed 
Changes  to  the  Regulations 

A.  Annual  Publication  of  Prospective 


to  general  hospitals  treating  burn  cases, 
we  generally  do  not  believe  it 
appropriate  to  create  a  new  class  of 
hospital  (that  is,  bum  hospitals  and  bum 
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outliers  the  same  as  other  outlier  cases, 

outlier  payments  would  constitute  18 
percent  of  total  payments  for  burn 


e.xcept  that  some  patients  seek 
specialized  care  unavailable  at  the 
hospital. 


the  hospital  meets  the  criteria  for 
qualification  that  are  in  effect  at  the 
time  it  reapplies. 
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incorpora'ing  future  v\-ige  5^r\ey  forms 
into  the  hospital  cost  report,  we  are 
soliciting  comments  on  the  following 
issuer 

•  Should  the  w  ige  index  include  data 
on  contracted  labor?  For  purposes  of  the 
wrigp  index  survey,  contracted  labor  has 
been  defined  as  direct  patient-care 
contract  labor  such  as  registry  nurses. 
Should  the  definition  be  expanded  to 
include  contracted  services  indirectly 
rela'ed  to  patient-care,  such  as  billing  or 
housekeeping  services? 

•  What  portion,  if  any.  of  home-office 
saUries  and  hours  should  be  added  to 
the  wages  and  hours  incurred  solely  by 
the  hospital? 

•  Which  fnnge  benefits,  if  an>.  should 
be  included  in  computing  the  wage 
index?  How  should  they  be  valued' 

•  Would  hospitals  be  capable  of 
providing  and  identifying  verifiable 
salaries  and  hours  by  occupational 
categories?  What  occupational 
groupings  would  be  appropriate? 

•  If  occupational  data  were  collected, 
what  formula  or  methodology  should  be 
used  in  calculating  an  occupa'ional-mix 
index?  How  would  the  methodology 
reflect  the  varying  personnel  and  hiring 
decisions  made  by  hospitals,  that  is,  one 
hospital  may  hire  registered  nurses  for 
patient-care  whereas  another  hospital  :n 
the  same  geographic  area  may  employ 
licensed  practical  nurses  instead' 

•  Should  the  HCF.^-2561  be 
incorporated  into  the  hospital  cost 
report  in  order,  to  obtain  wage  data  on  a 
regular  basis?  What  level  of  hospi*,il- 
specific  wage  data  should  be  available 
to  the  public,  including  o'her  hospitals' 
Can  the  occupational  category  data  be 
retrieved  by  adding  new  schedules  to 
the  hospital  cost  report? 

In  order  to  give  the  public  ample  time 
to  thoroughly  evaluate  the  six  issues 
listed  above,  we  will  accept  comments 
on  these  issues  up  to  September  30, 
1989  Because  of  the  extended  tim.e  for 
public  comment,  we  will  not  respond  to 
these  comments  in  the  final  prospective 
payment  rule  applicable  to  FY  1990,  but 
we  will  respond  to  them  in  the  proposed 
rule  concerning  the  FY  1991  changes  to 
the  prospective  payment  system. 
Comments  on  these  six  issues  should  be 
submitted  separately  from,  comments 
addressing  the  other  issues  of  this 
proposed  aile  to  the  following  address: 
Health  Care  Financing  Administrdtion. 
Office  of  Reimbursement  Policy, 
Division  of  Hospital  Payment  Policy 
Attn:  Wage  Index  Issues.  1-H-l  East 
Low  Rise,  6325  Secunty  Boulevard, 
Baltimore.  Maryland  21207. 


IV  Other  Decisions  and  Proposed 
Changes  to  the  Regulations 

.4.  Annual  Publication  of  Prospective 
Payment  Rates  (§412.8) 

The  September  1, 1983  final  rule  (47 
PR  39819)  added  a  provision  to  the 

regulations  stating  that  when 
prospective  payment  rates  are  not 
published  by  September  1  before  the 
beginning  of  the  Federal  fiscal  year  in 
which  the  rates  would  apply,  the  rates  in 
effect  on  September  1  of  the  year  in 
question  will  apply  unchanged  for  the 
following  Federal  fiscal  year.  This 
provision  in  §  412.6(b)(4)  has  been 
superseded  by  changes  to  the  statute. 
Specifically,  section  1886(b)(3)(B)  of  the 
Act,  as  amended  by  section  9109(b)  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (P-jb  L.  99- 
272),  and  section  4002  of  Pub  L  100-203, 
specifies  the  update  factors  for 
prospective  payment  hospitals 
beginning  in  FY  1986  and  each  year 
thereafter.  Because  the  law  sets  the 
rates  for  each  Federal  fiscal  year,  which 
are  effective  October  1  of  each  year,  the 
provisions  of  S  412.8(bj(4)  no  longer 
conform  to  the  law.  Therefore,  we  are 
proposing  to  delete  this  section. 

B.  Bum  Outliers  (§412.84) 

Section  4008(d)(1)(A)  of  Pub.  L  lOO- 
203  changed  the  marginal  cost  factor  to 
W  perrent  for  day  and  cost  outliers  in 
DRGs  related  to  bum  cases.  This 
provision  was  effective  for  discharges 
occurring  on  or  after  April  1.  1988  and 
expires  as  of  October  1.  1989.  We  are 
proposing  to  retain  the  marginal  cost 
factor  for  cost  outliers  at  90  percent; 
however,  we  would  reduce  the  marginal 
cost  factor  for  day  outlier  cases  to  60 
percent  effective  for  discharges 
occurring  on  or  after  October  1. 1989 
(that  is,  the  same  marginal  cost  factor  as 
other  DRGs).  Therefore,  we  would 
amend  \  412, M  accordingly 

In  the  September  30. 1988  final  rule  [53 
re  ,'J8505).  we  indicated  that  ProPAC 
had  issued  a  report  that  addressed 
outlier  payments  for  bum  cases  and  that 
we  would  review  ProPAC's  findings  and 
recommendations  to  determine  if 
changes  in  the  bum  outlier  poHcy  may 
be  appropriate  for  FY  1990. 

ProPAC's  report  indicated  that 
increased  outlier  payments  may  only  be 
appropriate  for  those  cases  treated  in 
specialized  bum  centers  and  units. 
However,  recognizing  that  no  clear 
criteria  currently  exist  to  classify  such 
centers,  ProPAC  postponed  making 
specific  recommendations  pending 
further  evaluation.  While  we  recognize 
ProPAC's  concern  that  outlier  cases 
result  in  a  more  serious  impact  on 
specialized  bum  centers  and  units  than 


to  general  hospitals  treating  burn  cases, 
we  generally  do  not  believe  it 
appropriate  to  create  a  new  class  of 
hospital  (that  is,  bum.  hospitals  and  bum 
units]  simply  for  purposes  of  targeting 
outlier  payments. 

As  an  interim  measure  ProPAC 
recommended  that  burn  cases  be  paid 
cost  outliers  only  based  on  a  90  percent 
marginal  cost  factor.  In  addition. 
f*roPAC  believes  that  the  outlier 
payment  pool  for  bum  cases  should  be 
maintained  at  19  percent  of  total 
payment  for  bum  cases.  Ihis  19  percent 
figure  represents  the  impact  on  burn 
outlier  payments  of  increasing  the 
marginal  cost  factor  from  60  percent  to 
90  percent.  ProPAC  also  recomm.ended 
separate  outlier  thresholds  for  bum 
cases  be  established  in  order  to 
maintain  the  19  percent  outlier  payment 
pool. 

While  ProPAC's  recommendation  may 
target  more  bum  outlier  payments  to 
specialized  burn  treatment  centers, 
there  is  currently  no  statutory  authority 
to  eliminate  day  outlier  payments. 
However,  we  agree  that  the  90  percent 
marginal  cost  factor  may  not  be 
appropriate  for  less  severe  bum  cases 
Therefore,  we  believe  it  would  be 
appropriate  to  reduce  the  marginal  cost 
factor  from  90  percent  to  6  percent  for 
day  only  outliers  associated  with  bum 
cases  since  these  generally  represent 
less  resource-intensive  cases. 
Exceptionally  costly  day  outliers,  that  is, 
those  that  meet  both  the  day  and  cost 
outlier  thresholds,  would  be  paid  the 
greater  of  60  percent  of  the  per  diem 
Federal  rate  for  each  day  beyond  the 
length  of  stay  threshold  or  90  percent  of 
the  difference  between  adjusted  charges 
and  the  cost  thresholds. 

Under  the  proposed  policy  for  bum 
outlier  cases  and  the  outlier  thresholds 
we  are  proposing  for  FY  1990,  we 
estimate  that  approximately  20  percent 
of  total  payments  for  bum  cases  would 
represent  outlier  payments.  About  69 
percent  of  those  outlier  payments  would 
be  made  using  the  cost  outlier 
methodology. 

We  considered  retaining  the  current 
90  percent  marginal  cost  factor  for  both 
day  and  cost  outliers.  We  rejected  this 
approach  because  it  would  result  in 
outlier  payments  of  approximately  23 
percent  of  total  payments  for  bum 
cases.  Only  57  percent  of  those 
payments  would  be  made  using  the  cost 
outlier  methodology.  We  also  examined 
the  impact  using  a  60  percent  marginal 
cost  factor  for  day  outliers  and  75 
percent  marginal  cost  factor  for  cost 
outliers  would  have  on  payments  for 
bum  outlier  cases.  If  we  were  to  adopt 
this  policy,  which  would  treat  bum 


outliers  the  same  as  other  outlier  cases, 
outlier  payments  would  constitute  18 
percent  of  total  payments  for  burn 
cases.  Only  64  percent  of  those 
payments  would  be  made  using  the  cost 
outlier,  methodology. 

We  believe  our  proposed  policy  most 
closely  achieves  the  policy  goals  of 
targeting  outlier  payments  for  the  most 
costly,  burn  cases  and  maintaining 
outlier  payments  approximately  the 
same  percentage  of  total  payments  for 
bum  cases.  The  distribution  of  burn 
outlier  cases  under  the  proposed  policy 
is  shown  in  the  chart  below. 

Distribution  of  Burn  Outlier  Gases 
Using  60  Percent  Marginal  Cost 
Factor  for  Day  Outl'ers  and  90 
Percent  Marginal  Cost  Factor  for 
Cost  Outliers  and  Proposed  FY 
1990  Thresholds 
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Percent 
Type  0«  outlwr  ;;~^^  of 
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Day  and  cost-patd  day- 
Day  and  cost-paid  cost. 
Cost  only 
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C.  Payments  to  Sole  Community 

Hospitals  (§  412.92) 

Section  lB86(d](5](C)(ii)  of  the  Act 
provides  special  payment  protections 
under  the  prospective  payment  system 
to  sole  community  hospitals  (SCHs).  The 
statute  defines  an  SCH  as  a  hospital 
that,  by  reason  of  factors  such  as 
isolated  location,  weather  conditions, 
tra\  el  conditions,  or  absence  of  other 
hospitals  (as  determined  by  the 
Secretary),  is  the  sole  source  of  inpatient 
hospital  services  reasonably  available 
to  Medicare  beneficiaries.  The 
regulations  that  set  forth  the  criteria  that 
a  hospital  must  meet  to  be  classified  as 
an  SCH  are  at  §  412.92(a).  To  be 
class  fied  as  an  SCH,  a  hospital  must 
either  have  been  designated  as  an  SCH 
prior  to  the  beginning  of  the  prospective 
payment  system  or  meet  one  of  the 
following  requirements: 

•  It  must  be  located  more  than  50 
miles  from  other  like  hospitals. 

•  It  must  be  located  between  25  and 
50  m.iles  from  other  hospitals,  and  it 
must — 

— Serve  at  least  75  percent  of  inpatients 

in  its  market  area; 
— Be  isolated  by  local  topography  or 

extreme  weather  conditions  for  one 

month  of  each  year:  or 
— Have  fewer  than  50  beds  and  would 

qualify  on  the  basis  of  market  share 


except  that  some  patients  seek 

specialized  care  unavailable  at  the 

hospital. 

•  It  must  be  located  between  15  and 
25  miles  from  other  hospitals  and 
isolated  by  local  topography  or  extreme 
weather  for  one  month  of  each  year. 

SCHs  are  paid  a  blended  rate  based 
on  75  percent  of  the  hospital-specific 
rate  and  25  percent  of  the  Federal 
regional  rate.  An  SCH  is  eligible  for  a 
payment  adjustment  if,  for  reasons 
beyond  its  control,  it  experiences  a 
yearly  decline  in  volume  of  greater  than 
five  percent  compared  to  its  preceding 
cost  reporting  period,  (This  adjustment 
is  also  avHiiable  to  a  hospital  that  could 
qualify  as  an  SCH  but  chooses  not  to  be 
paid  as  an  SCH)  In  addition,  an  SCH  is 
eligible  for  an  adjustment  to  its  hospital- 
specific  rate  if  it  adds  new  services  or 
facilities  SCHs  are  also  exempt  from 
the  percentage  reductions  in  reasonable 
cost  payments  for  capital-related  costs, 
as  provided  in  section  1886(g)(3)  of  the 
Act. 

In  the  September  30, 1988  final  rule  (53 
FR  38513),  we  noted,  in  response  to 
several  ProPAC  recommendations 
concerning  SCHs.  that  our  analysis  of 
the  SCH  provisions  is  an  on-going 
process.  We  also  noted  that  we  would 
continue  to  study  whether  our  criteria 
are  appropriate  for  determining  which 
hospitals  are  the  sole  source  of  care  for 
Medicare  beneficiaries  and  whether 
sufficient  protections  are  in  place  to 
assure  beneficiary  access  to  inpatient 
hospital  services  in  rural  areas. 

Our  analysis  indicates  that  some 
SCHs  would  receive  higher  Medicare 
payments  if  they  were  to  forego  SCH 
status  and  be  paid  at  the  national  rate. 
We  believe  these  SHCs  may  be 
reluctant  to  give  up  their  status  because 
they  may  have  difficulty  requalifying  if 
circumstances  change  to  make  SCH 
status  more  favorable  in  the  future. 

W'ith  this  concern  in  mind,  we  are 
proposing  a  revision  to  §  412.92(b)(4)(iii). 
That  section  currently  states  that  if  a 
hospital  cancels  its  classification  as  an 
SCH.  the  hospital  may  not  apply  for 
reclassification  as  an  SCH  unless  all 
hospitals  within  50  miles  of  it  have 
closed.  Because  we  believe  this 
provision  is  restrictive  and  may  prevent 
some  existing  SCHs  from  relinquishing 
their  status  even  though  it  might  be 
financially  advantageous  for  them  to  do 
so,  we  are  proposing  elimination  of  the 
hospital-closure- within-50  miles 
provision  in  S412.92[b)(4)(iii).  Instead, 
we  propose  that,  if  a  hospital  cancels  its 
status  as  an  SCH,  it  may  requalify  for 
classification  as  an  SCH  only  after  one 
full  year  has  passed  since  the 
cancellation  was  effective  and  only  if 


the  hospital  meets  the  criteria  for 
qualification  that  are  in  effect  at  the 
time  it  reapplies. 

Section  1886(d](5)(C)(ii)  of  the  Act 
provides  for  reasonable  compensation 
for  significant  increases  in  operating 
costs  resulting  from  the  addition  of  new 
services  or  facilities.  Although  a  similar 
provision  was  originally  proposed  by 
regulation.  Congress  explicitly  provided 
for  the  payment  adjustment  for  new 
inpatient  facilities  or  services  in  section 
9111(a)  of  Pub.  L  99-272,  which 
amended  section  1886(d)(5)(C)(ii)  of  the 
Act.  The  payment  adjustment  was 
established  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983  and  before  October  1. 1989  as  a 
temporary  measure  until  a  permanent 
payment  methodology  could  be 
developed  to  recognize  significant 
distortions  in  operating  costs  resulting 
from  the  addition  of  new  services  or 
facilities.  The  regulations  implementing 
the  payment  adjustment  are  at 
S  412.92(g). 

To  date,  there  has  been  no  legislative 
change  to  establish  a  different  payment 
methodology  to  provide  reasonable 
compensation  for  significant  cost 
increases  resulting  from  the  addition  of 
new  services  or  facilities.  In  view  of  the 
expiration  of  the  statutor>'  provision 
explicitly  providing  for  this  payment 
adjustment,  we  are  proposing  to  extend 
indefinitely  by  regulation  the  provisions 
at  §  412.92(g)  In  order  not  to 
disadvantage  any  SCH  that  experiences 
a  significant  increase  in  operating  costs 
resulting  from  new  inpatient  services  or 
facilities. 

Currently,  if  a  hospital  wishes  to 
receive  a  payment  adjustment  because  it 
experienced  a  significant  volume 
decrease,  it  must  submit  a  request  for 
the  adjustment  to  its  intermediary  along 
with  documentation  demonstrating  the 
size  of  the  decrease  in  discharges  and 
explaining  the  circumstances  giving  rise 
to  the  decline  in  discharges  and  how 
they  were  beyond  the  hospital's  control. 
The  hospital  must  also  furnish  evidence 
of  the  actions  it  took  to  control  costs  in 
the  face  of  the  circumstances  cited  and 
the  resulting  decline  in  discharges.  The 
intermediary  reviews  and  analyzes  the 
documentation  and  then  forwards  the 
documentation  along  with  its  analysis 
and  recommendation  on  approval  to 
HCFA.  HCFA  determines  the  volume 
adjustment  within  180  days  from  the 
date  HCFA  receives  the  hospital's 
request  and  all  other  necessary 
information  from  the  intermediary. 

In  an  effort  to  streamline  and  expedite 
this  process,  we  are  proposing  that  this 
determination  process  be  decentralized 
and  handled  entirely  by  the 
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intermediaries.  We  believe  that  there  is 

now  sufficient  experience  reviewing 
hospitals  applications  for  volume 


like  hospital  cannot  be  presumed  to  be 
or  not  to  be  an  SCH,  it  can  demonstrate 
by  the  size  of  its  market  share  that  it 


located  35  miles  apart  would  be  45 
minutes  on  the  average. 
We  considered  modifying  the  SCH 
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recognition  that  a  portion  of  residents 
will  seek  specialized  care  outside  the 
service  area  of  most  rural  hospitals. 


and  other  third-party  insurers  is  to  adopt 
policies  that  acknowledge  the  variety  of 
factors  affecting  the  long-term  financial 


to  the  Medicare  program  alone  would 
not  be  sufficient  to  assure  essential 
access  to  rural  health  care.  A  viable  and 
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intermediaries.  We  beli>'\e  thdt  there  is 
now  suffirient  experience  reviewing 
hospitals  applications  for  volume 
adiustments  for  interr.pdiaries  to  make 
these  determinations.  We  would  revise 
i  412.92(e)(3)  to  make  this  chan«e  We 
also  propose  that  the  intermediari*?s  use 
the  same  criteria  for  review  that  are 
currently  in  place  in  §  412.92(el.  For 
further  discussion  of  this  process,  see 
the  September  1,  im:!  fi-al  rule  !48  V?. 
y-)~m).  the  lune  10.  1%7  proposed  n!^ 
(S2  FR  22090).  and  the  Septembfr  .10 
1987  fin,)'  rule  (53  FR  38510), 

We  are  preparing  manual  inslnictions 
for  the  intermediaries  conreming  the 
determiii.**ions  of  volum.e  adjustments. 
We  propose  that  any  requests  for  a 
volume  adpistments  that  intermediaries 
have  not  submitted  to  HCFA  by 
September  30  1989  be  processed  for  a 
fin.il  dclermmation  by  the 
intermediaries 

With  the  deterioration  m  the  financial 
condition  of  many  rural  hospitals,  our 
ability  to  define  appropriately  those 
hospitals  that  represent  the  sole  source 
of  care  reasonably  available  to 
Medicare  benefici  iries  has  becom.e 
increasingly  important.  In  this  regard, 
our  criteria  for  SCH  designation  have 
remained  larjjely  unchanged  since  the 
beginning  of  the  prospective  payrif^nt 
sys'em.  The  regulations  retlert  an 
assumption  that  any  hospital  located 
more  than  ,50  miles  from  the  nearest  like 
hospital  is  the  sole  source  of  care 
reasonably  available:  conversely  it  is 
assumed  that  a  hospital  located  within 
25  miles  of  a  like  hospi'a!  would  not  be 
the  sole  source  of  care  reasonably 
available  unless  weather  conditions 
m  ike  other  hospi'als  inaccessible  at 
least  one  month  per  ye.ir. 

For  hospitals  located  between  25  and 
M  miles  of  another  hospital,  a  market 
test  or  a  measure  of  extremes  in 
topography  or  weather  conditions  is 
used  to  determine  whether  the  hospital 
qualifies  for  SCH  designation  As 
clarified  in  the  September  30,  1988  final 
r  jle  153  FR  38510!  a  hospital  located 
I'.'tween  25  and  50  miles  of  a  like 
hispit.il  may  qualify  as  an  SCH  if, 
during  the  cost  reporting  period  ending 
t)*'fore  It  applies  for  SCH  status,  it 
admitted  at  least  75  percent  of  all  the 
hospitalized  residents  or  75  percent  of 
all  the  Medicare  beneficiaries  who  were 
admitted  to  any  like  hospital  located 
V.  ithm  the  larger  of  the  requesting 
h,v,pit;)r3  serv'ce  ar«»a  or  a  50  mile 
^^(1;•JS,  A  hospitals  sorvi;  e  ar':'a  is  the 
area  from  which  a  hospital  draws  at 
least  75  percent  of  its  inpatien's  or  a 
service  area  defined  bv  a  health  systems 
acn'^y.  Thus,  while  a  hospi'al  located 
between  Zo  and  50  miies  of  the  nearest 


like  hospital  cannot  be  presumed  to  he 
or  not  to  be  an  SCH,  it  can  demonstrate 
by  the  size  of  its  market  share  that  it 
serves  as  the  sole  source  of  inpatient 
services  reasonably  available.  Also,  if  a 
hospital  located  between  25  and  50 
miles  of  the  nearest  like  hospital  has 
fewer  than  50  beds,  it  can  be  deemed  to 
meet  the  market  share  criterion  if  its 
intermediary  certifies  that  the  hospital 
would  have  met  this  criterion  were  it  not 
for  the  fact  that  some  Medicare 
beneficiaries  or  residents  of  the 
hospital's  service  area  were  forced  to 
seek  care  outside  the  ser\'ice  area  due  to 
the  unavailability  of  certain  specialty 
services  at  the  hospital  with  fewer  than 
50  beds. 

In  assessing  whether  the  SCH  market 
share  criteria  should  be  improved,  we 
have  studied  ProPAC's 
recommendations  from  last  year  and  the 
analysis  performed  bv  Systemetrics 
under  contract  with  FruP.AC,  The 
Systemetrics  study  attempted  to  identify 
all  rural  hospitals  eligible  for  SCH 
designation  and  to  simulate  the  impact 
of  altering  criteria.  Systemetrics  found 
that  most  rural  hospitals  are  closely 
spaced.  Ninety  percent  are  within  35 
miles  of  their  nearest  neighbor  hospital 
and  only  three  percent  are  more  than  50 
miles  from  another  hospital. 

With  regard  to  the  market  share  test, 
Systemetrics  found  that  there  is  an 
interrelationship  between  the  definition 
of  market  area  and  market  share. 
Generally  speaking,  the  more  broadly  a 
hospitals  market  area  is  defined,  the 
lower  the  hospital's  market  share 
percentage  will  be.  Further,  the  greater 
the  distance  to  the  nearest  neighbor 
hospital,  the  more  broadly  the  market 
area  is  defined.  One  result  uf  the 
relationship  between  market  share  and 
distance  to  the  nearest  hospital  is  that 
only  a  small  percentage  of  the  hospitals 
located  more  than  50  miles  from  another 
hospital  would  meet  the  market  test. 
Moreover,  the  proportion  of  facilities 
meeting  the  75  percent  market  test  is 
smaller  for  those  35  to  39  miles  from 
their  nearest  neighbor  than  for  those 
isolated  by  25  to  34  miles. 

We  have  concluded  from  our  analysis 
of  the  Systemetrics  data  that  the  current 
market  share  test  is  inappropriate  for 
hospitals  that  are  located  m.ore  than  35 
miles  from  a  like  hospital.  The  market 
area  for  these  hospitals,  as  currently 
defined,  is  sufficiently  broad  to  make 
the  75  percent  market  share  standard 
unreasonable.  The  Systemetrics  data 
show  only  nine  percent  of  hospitals 
between  35  to  49  miles  from  another 
hospital  had  a  market  share  greater  than 
75  percent  even  though  the  estimated 
travel  time  between  two  hospitals 


located  35  miles  apart  would  be  45 
minutes  on  the  average. 

We  considered  modifying  the  SCH 
criteria  for  hospitals  located  35  to  50 
miles  from  a  like  hospital  by  narrowing 
the  definition  of  market  area  or  relaxing 
the  75  percent  market  share  standard  for 
these  hospitals,  or  implementing  both  of 
these  changes.  We  rejected  this 
approach  for  several  reasons.  First,  we 
believe  that  the  SCH  criteria  are  already 
too  complicated  and  that  increasing  the 
complexity  by  adding  unique  criteria  for 
hospitals  located  between  35  to  50  miles 
would  be  undesirable.  Second,  given  the 
worsening  financial  condition  of  many 
rural  hospitals,  we  do  not  believe  it 
would  be  appropriate  to  delay  changing 
the  criteria  until  the  analyses  that  would 
be  needed  to  develop  appropriate 
modifications  in  the  market  share  test 
are  completed.  Finally,  considering  that 
the  average  travel  time  between  two 
hospitals  35  miles  apart  is  45  minutes, 
we  believe  it  is  reasonable  to  assume 
that  a  hospital  more  than  35  miles  from 
a  like  hospital  is  the  sole  source  of  care 
reasonably  available  to  Medicare 
beneficiaries.  Therefore,  effective 
October  1, 1989,  we  are  proposing  to 
modify  our  SCH  criteria  as  set  forth  at 
§  412.92(a)  (1)  and  (2)  by  eliminating  the 
market  share  test  for  hospitals  located 
more  than  35  miles  from  a  like  hospital. 

We  invite  comment  on  how  the  SCH 
criteria  might  be  improved  or  simplified. 
In  this  regard,  we  are  continuing  to 
analyze  whether  modifications  should 
be  made  in  the  market  share  test  for 
hospitals  located  between  25  to  35  miles 
from  a  like  hospital.  In  particular,  we 
are  interested  in  comments  concerning 
whether  the  market  share  test  should  he 
simplified  by  removing  the  special 
consideration  for  hospitals  with  less 
than  50  beds  whose  residents  we:  e 
forced  to  seek  care  outside  the  service 
area  due  to  the  unavailability  of  certain 
specialty  services.  We  have  found  this 
provision  to  be  problematic  and 
burdensome  to  implement.  One 
alternative  to  the  provision  wo'Jd  be  to 
relax  the  market  share  standard  from  75 
percent  to  a  lower  percentage  that 
would  be  applicable  to  all  inpatient 
services  received  by  re^sidents  of  the 
hospital  s  service  area.  .Another 
alternative  would  be  to  apply  the 
market  share  lest  only  to  those  residents 
that  receive  inpatient  services  for  the 
DRGs  that  are  most  commonly  t.T ated 
by  small  rural  hospitals.  Finallj.  we  are 
considering  whether  any  modifications 
in  this  regard  should  be  limited  to 
hospitals  with  fewer  than  50  beds  or 
whether  it  would  be  more  appropriate  to 
modify  the  market  share  test  for  all 
hospitals  regardless  of  bed  size  in 


recognition  that  a  portion  of  residents 
will  seek  specialized  care  outside  the 
service  area  of  most  rural  hospitals. 

We  believe  the  Systemetrics  data 
confirm  the  appropriateness  of  our 
standard  that  a  hospital  located  withm 
25  miles  of  a  like  hospital  would  not  be 
the  sole  source  of  care  reasonably 
available  unless  topography  or  weather 
conditions  make  other  hospitals 
inaccessible  at  least  1  month  per  year. 
The  data  show  that  only  one  percent  of 
hospitals  within  25  miles  of  another 
hospital  provide  at  least  75  percent  of 
the  inpatient  services  received  by 
Medicare  beneficiaries  residing  within 
their  service  area.  However,  concern 
has  been  expressed  regarding  our 
criteria  in  S  412.92(a)  (2)  and  (3),  which 
define  isolation  of  hospitals  due  to  local 
topography  or  periods  of  prolonged 
severe  weather.  Under  current  policy, 
we  require  that  a  hospital  must 
document  its  inaccessibility  for  30 
consecutive  days  in  each  of  the  past  3 
years  in  order  to  qualify  as  an  SCH  on 
this  basis  (see  48  FR  39781,  September  1, 
1983).  The  documentation  must  be 
substantiated  by  an  outside  source,  for 
example,  the  State  Highway  Department 
or  a  local  public  safety  official. 

We  are  considering  modifying  this 
policy  to  require  the  hospital  to 
document  its  inaccessibility  for  30 
nonconsecutive  days  in  2  out  of  the  last 
3  years.  We  are  soliciting  comments  at 
this  time  regarding  whether  this 
standard  would  be  appropriate.  If 
commenters  believe  the  standard  should 
be  revised  and  do  not  believe  our 
proposed  modification  would  be 
appropriate,  we  would  like  to  know 
what  they  consider  to  be  a  reasonable 
alternative  and  what  documentation 
should  be  required  to  support  a 
hospital's  apphcation  under  the 
standard.  Commenters  should  keep  in 
mind  that  any  standard  proposed  m.ust 
be  designed  so  that  it  can  be 
implemented  on  a  nationwide  basis. 

D.  Beneficiary  Access  to  Care  in  Rural 
Areas 

The  nation's  rural  health  care  system 
is  undergciiig  a  difficult  period  of 
transition  in  response  to  several 
complex  factors  including  changing 
practice  patterns  evolving  delivery 
systems,  regional  economic  change, 
facility  conversion,  declining 
admissions,  patient  mobility,  and 
dem.ographic  change.  These  factors, 
coupled  with  the  incentives  for 
efficiency  offered  by  Medicare's 
prospective  payment  system,  present 
increasing  pressures  on  the  rural  health 
care  delivery  system. 

The  challenge  facing  rural  providers, 
State  and  local  governments,  Medicare, 


and  other  third-party  insurers  is  to  adopt 
policies  that  acknowledge  the  variety  of 
factors  affecting  the  long-term  financial 
viability  of  rural  providers  and  assure 
essential  access  to  health  care  for  rural 
residents. 

In  light  of  this,  we  are  proposing 
several  changes  in  this  proposed  rule 
that  would  improve  our  policies  for  sole 
community  hospitals  (SCHs).  These 
administrative  proposals  would 
accomplish  the  following: 

•  Flase  the  requirements  for  qualifying 
for  SCH  status  by  eliminating  the 
market  share  test  for  hospitals  that  are 
more  than  35  miles  from  another 
hospital,  In  addition,  we  solicit  public 
comment  on  how  our  criteria  for  SCH 
status  could  be  improved. 

•  Extend  indefinitely  the  payment 
adjustment  for  significant  cost  increases 
resulting  from  the  addition  of  new 
services  or  facilities. 

•  Streamline  the  review  and  approval 
process  for  payment  adjustments  for 
SCHs  that  expenence  significant 
declines  in  volume  by  delegating  the 
responsibility  for  making  these 
adjustments  to  the  fiscal  intermediaries. 

•  Allow  a  hospital  that  gives  up  SCH 
status  to  regain  its  status  after  1  yean 
our  current  regulations  allow  a  hospital 
to  regain  SCH  status  only  if  any  other 
hospital  within  50  miles  has  closed. 

As  indicated  in  Appendix  C,  we  are  also 
recommending  that  rural  hospitals 
receive  a  higher  annual  update  than 
urban  hospitals  for  FY  1990. 

As  a  longer  term  initiative,  we  are 
evaluating  whether  further  refinements 
to  the  prospective  payment  system 
would  be  appropriate  to  improve  our 
payment  policy  for  rural  hospitals.  This 
e\  aiuation  includes — 

•  An  assessment  of  whether  the 
special  payment  protections  for  SHCs 
are  adequate  to  provide  beneficianes 
with  continued  access  to  quality  care; 

•  Examination  of  whether  it  would  be 
appropriate  to  establish  s»-parate  outlier 
thresholds  for  cases  in  urban  and  rural 
hospitals;  and 

•  Research  to  replace  the  separate 
urban  and  rural  rates  with  a  single  rate 
adjusted  for  seventy  and  other  factors 
that  explain  differential  hospital  cost 
experience. 

Although  we  believe  that  it  is 
important  to  implement  appropriate 
Medicare  payment  policies  for  rural 
hospitals,  we  note  that  the  critical  issue 
facing  the  nation  is  assuring  continued 
access  to  health  care  for  all  rural 
residents.  Medicare  payments  account 
for  34  percent  of  rural  hospitals'  total 
revenues.  Other  revenue  sources,  such 
as  Medicaid,  private  insurance,  and  self 
pay,  make  up  the  remaining  66  percent 
of  revenues,  A  pohcy  involving  changes 


to  the  Medicare  program  alone  would 
not  be  sufficient  to  assure  essential 
access  to  rural  health  care.  A  viable  and 
effective  rural  health  care  policy  must 
involve  Federal,  State  and  local 
governments,  and  private  insurers. 

To  assist  the  Department  in  examining 
the  many  important  issues  affecting  this 
principle  of  assuring  "essential  access", 
we  request  comments  on  the  following: 

•  How  should  the  existing  SCH  policy 
be  reformed  and  targeted  to  protect 
beneficiaries  in'  rural  areas  with 
"essential  access"  problems? 

•  What  are  an  appropriate 
operational  definitions  of  "essential 
access"  (for  example,  distance,  market 
share,  pabent  mobility,  transportatioa 
weather,  or  types  of  essential  services 
provided)? 

•  What  roles  should  Federal  and 
State  government  play  in  identifying 
"essential  access"  facilities? 

•  Should  the  Federal  government  and 
States  ensure  that  Medicaid  payment 
policies  acknowledge  the  need  to  assure 
"essential  access"  to  care  for 
beneficiaries  in  rural  areas  and,  if  so, 
how? 

•  Should  States  take  actions  to 
encourage  third-party  payors  to 
acknowledge  the  need  to  assure 
"essential  access"  to  care  for  rural 
residents? 

•  How  can  the  rural  transition  grant 
program  (authorized  by  section  4005(e) 
of  Pub.  L  100-203)  be  targeted  to 
specifically  assist  "essential  access" 
facihties  in  planning,  coordination. 
ser\ice  delivery  modification,  and 
conversion  efforts? 

•  How  can  the  Federal  government 
best  coordinate  rural  health  policy  with 
those  of  the  State  governments? 

In  order  to  give  the  public  ample  time 
to  respond  to  the  issues  raised 
regarding  "essential  access"  to  health 
care  by  rural  residents,  we  will  accept 
comments  on  these  issues  up  to 
September  30. 1989.  Because  the  issues 
are  not  directly  related  to  the  Medicare 
prospective  payment  system,  we  will  not 
respond  to  these  comments  in  the  final 
prospective  pajTnent  rule  applicable  to 
FY  1990,  but  we  will  take  them  into 
consideration  as  we  develop  a 
Departmental  rural  health  policy 
designed  to  assure  essential  access  to 
health  care  in  rural  areas.  Comments  on 
these  issues  should  be  submitted 
separately  from  comments  addressing 
the  other  issues  of  this  proposed  rule  to 
the  following  address: 
Health  Care  Financing  Administration, 
Office  of  Reimbursement  Policy, 
Division  of  Hospital  Payment  Policy, 
Attn:  Rural  Acu-ss  Issues.  1-H-l  East 
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•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  S  412.118) 


•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located  as  indicated  in  the  table  below. 


center  as  of  October  21. 1986  (the  date  of 
enactment  of  f*ub  L  99-509)  is 
guaranteed  this  status  through  its  cost 
reporting  period  beginning  before 
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Baltimore.  Maryland  21207. 

E.  Cancer  Hospitals  (§412.94) 

Section  1886(d)(5)(C)(uil  of  the  Act 
authorizes  special  treatment  for 
hospitals  involved  extensively  in 
treatment  for  and  research  on  cancer.  In 
our  regulations  at  J  412.94(a).  we  set 
forth  the  criteria  a  hospital  musl  meet  to 
be  considered  a  cancer  hospital.  In 
i  412.94(b).  we  provide  that,  during  its 
first  cost  reporting  period  subject  to  the 
prospective  payment  system,  a 
qualifying  cancer  hospital  may  elect  to 
be  reimbursed  on  a  reasonable  cost 
basis,  subject  to  the  rate  of  increase 
limit.  We  have  received  inquines 
concerning  whether  the  provisions  of 
sections  1815(e)(1)  and  1886(g)(3)  of  the 
Act,  which  apply  generally  to 
prospective  paym.ent  hospitals  and  not 
to  hospitals  excluded  from  the 
prospective  payment  system  th;it 
receive  payment  on  a  reasonable  cost 
basis,  apply  to  these  cancer  hospitals 
since  they  are  paid  on  a  reasonable  cost 
basis  rather  than  on  the  basis  of  a 
prospective  payment  rate. 

Section  1815(e)(1)  of  the  Act  provides 
that,  effective  with  claims  received  on  or 
after  July  1,  1987,  certain  requesnna 
prospective  payment  hospitals  will 
receive  payment  for  Medicare  services 
on  a  periodic  interim  payment  (PIP) 
basis.  Under  PIP,  payment  is  brised  on 
the  estimated  annual  payments  for  care 
provided  to  .Medicare  patients,  and 
equal  biweekly  payments  are  made  to 
hospitals  without  recard  to  the 
submission  of  individual  bills.  However. 
an  end-of-year  sett!t;ment  is  made  once 
all  bills  for  that  year  have  been 
submitted  and  processed.  Generally. 
under  the  provisions  of  section. 
1815fel(l)  of  the  Act  and  the  regulations 
that  implement  it,  J  412,116,  an 
otherwise  qualifying  prospective 
payment  hospital  receives  PIP  only  if  its 
intermediary  fails  to  make  prompt 
payment  of  the  hospital's  bills,  or  if  the 
hospital  previously  qualified  as  a 
hospital  serving  a  disproportionate 
share  of  low-income  patients  or  as  a 
small  rural  hospital.  Hospitals  that  are 
not  "subsection  (d)  hospitals."  as  well 
as  other  providers  such  as  skilled 
nursing  facilities  and  home  health 
agencies,  continue  to  be  eligible  for  PIP 
if  they  meet  the  other  qualifying 
conditions 

Section  1886(g)(3)  of  the  Act  requires. 
effective  October  1,  1986,  specified 
reductions  m  the  amount  of  payment  for 
capital-related  costs  of  inpatient 
hospital  services  of  all  prospective 
payment  hospitals  except  sole 
com.munity  hospitals.  This  provision  is 
set  forth  in  regulation  at  5  412.113. 


Except  for  sole  community  hospitals 
as  provided  in  section  1886  (g)(3)(B)  of 
the  Act,  sections  1815(e)(1)  and 
1886(g)(3)  of  the  Act  apply  to  all 
subsection  (d)  hospitals  and  subsection 
(d)  Puerto  Rico  hospitals  (as  defined  in 
sections  1886(d)(1)(B)  and  (9)(A)  of  the 
Act,  respectively).  The  authority  in 
section  1886(d)(5)(C)()ii)  r)f  the  Act  that 
permits  sp*!Cial  treatment  under  the 
prospective  payment  system  for  a 
cancer  hospital  docs  not  alter  that 
hospital's  status  as  a  subsection  (d) 
hospital  (that  is,  a  prospective  payment 
hospital).  Therefore,  there  is  no 
legislative  authority  for  exempting 
cancer  hospitals  from  the  provisions  of 
sections  1815(e|n)  and  1886(g)(3)  of  the 
Act  merely  because  they  are  paid  on  the 
same  basis  as  hospitals  excluded  from 
the  prospective  payment  system  (that  is, 
on  a  reasonable  cost  bas'.sl. 

We  have  recently  advi.sed  the  HCFA 
regional  offices  to  direct  fiscal 
intermediaries  that  have  not  already 
done  so  to  begin  applying  the  provisions 
of  §5  412.113  and  412.116  to  cancer 
hospitals  recei.ing  payments  under 
§  412,94.  The  intermediarips  were 
directed  to  apply  the  provisions  of 
§  412.113  retroactively,  beginning  with 
portions  of  cost  reporting  periods 
occurring  during  FY  1987  as  required  by 
section  1886(g)(3)  of  the  Act.  However, 
the  provisions  of  §  412.116  can  not  be 
applied  retroactively  due  to  the  nature 
of  PIP,  Therefore,  we  directed  the 
intermediaries  to  terminate  current  PIP 
payments  to  cancer  hospitals  that  do  not 
qualify  to  receive  PIP  under  the 
provisions  of  S  412.116(b)(l)(i].  (ii).  or 
(iii).  As  with  other  prospective  payment 
hospitals  that  no  longer  receive  PIP. 
these  cancer  hospitals  that  have  their 
PIP  payments  terminated  will  receive 
payments  for  inpatient  operating  costs 
related  to  care  of  Medicare  patients  on 
the  basis  of  submitted  bills  rather  than 
receiving  equal  biweekly  payments. 

Accordingly,  we  are  proposing  to 
revise  §  412.94(b)  to  clarify  that  cancer 
hospitals  receiving  payment  on  a 
reasonable  cost  basis  retain  their  status 
as  subsection  (d)  hospitals  and  are 
subject  to  all  other  regulations  governing 
hospitals  subject  to  the  prospective 
payment  system.  Specifically,  we  would 
add  a  new  paragraph  (b)(4)  to  state 
specifically  that  the  provision  of 
SS  412.113  and  412.116  are  applicable  to 
cancer  hospitals. 

F.  Rural  Referral  Centers  (§  412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act.  %  412.96  sets 

forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  trea'ment  under 
the  prospective  payment  system  as  a 
referral  center  (that  is,  payment  is  based 


on  the  other  urban  payment  rate  rather 
than  the  rural  payment  rate).  One  of  the 
criteria  under  which  a  rural  hospital 
may  qualify  as  a  referral  center  is  to 
have  275  or  more  beds  available  for  use. 
A  rural  hospital  that  does  not  meet  the 
bed  size  criterion  can  qualify  as  a  rural 
referral  center  if  the  hospital  meets  two 
mandatory  criteria  (number  of 
discharges  and  case-mix  index)  and  at 
least  one  of  three  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  With  respect  to  the 
two  mandatory  criteria,  currently  a 
hospital  is  classified  as  a  rural  referral 
center  if  its — 

•  Case-mix  index  is  equal  to  the 
lower  of  the  median  case-mix  index  for 
urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located,  (We  note 
that  the  number  of  discharges  criterion 
for  an  osteopathic  hospital  is  at  least 
3,000  discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  In 
determining  the  proposed  national  and 
regional  case-mix  index  values,  we 
would  follow  the  same  methodology  we 
used  in  the  November  24,  1986,  final 
rule,  as  set  forth  in  regulations  at 
§  412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
would  include  all  urban  hospitals 
nationwide  and  the  proposed  regional 
values  are  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  with  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §  412.118). 

These  values  are  based  on  discharges 
occurring  during  FY  1988  (October  1, 
1987,  through  September  30,  1988)  and 
include  bills  posted  to  HCFA's  records 
through  December  1988.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
are  proposing  that  to  qualify  for  or  to 
retain  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1989.  a  hospital's  case- 
mix  index  value  for  FY  1988  would  have 
to  be  at  least — 

•  1.2187:  or 


•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  S  412.118) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located 
as  indicated  in  the  table  below. 


Region 


1  New  England  (CT.  ME.  MA,  NH,  Rl, 

VT) 

2  Middle  Aaantic  (P^  NJ,  NY) 

3  South  Attanljc  (DE,  DC.  FL,  GA,  MD. 
IviC,  SC,  VA.  WV) _ 

4  East  North  Central  (IL  IN.  Ml.  OH. 
Wi) 

5  East  South  Central  (AL,  KY,  MS,  TN).. 

6  West  North  Central  (lA.  KS,  MN,  MO, 
NB,  ND,  SD) 

7  West  South  Central  (AR.  lA  OK,  TX) 

8  Mountain  (AZ,  CO,  10.  MT,  NV,  NM, 
UT,  WY) 

9.  Pacific  (AK,  CA,  HI.  OR.  WA).._. ™ 


Case-mtx 
index 

value 


1  1598 
1  1595 

1.2107 

1.1644 
1  1598 

1  1742 
1  2082 

1.2379 
1^272 


The  above  numbers  will  be  revised  in 
the  final  rule  to  the  extent  that 
additional  bills  are  received  for 
discharges  through  September  30, 1988. 
For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  the  FY  1988  case  mix 
index  values  in  Table  3c  in  section  IV  of 
the  addendum  to  this  proposed  rule.  In 
keeping  with  our  policy  on  discharges, 
these  case-mix  index  values  are 
computed  based  on  all  Medicare  patient 
discharges  subject  to  DRG  based 
payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  nation;:!  and 
regional  numbers  of  discharges  in  each 
y  ear's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determ.ming  referral  center  status.  As 
specified  in  sect, on  1886(d!(5)(C)(i)(II)  of 
the  Act,  the  national  standard  is  set  at 
5. (XX)  discharges  However,  we  are 
proposing  to  update  the  regional 
standards,  which  are  based  on 
discharges  for  urban  hospitals  during 
the  fourth  year  of  the  prospective 
payment  system  (that  is,  October  1. 1988 
through  September  30, 1987),  which  is 
the  latest  year  for  which  we  have 
com.plete  discharge  data  available. 

Therefore,  in  addition  to  meeting  other 
criteria,  we  are  proposing  that  to  qualify 
for  or  to  retain  rural  referral  center 
status  for  cost  reporting  periods 
b,^3inn!nQ  on  or  after  October  1, 1989,  a 
hospital's  number  of  discharges  for  its 
co,st  reporting  period  that  began  d'uring 
FY  1988  would  have  to  be  at  least— 

•  5,000;  or 


•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located  as  indicated  in  the  table  below. 
We  again  note  that  to  qualify  for  or  to 
retain  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1989,  an  osteopathic 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1988  would  have  to  be  at  least  3,000. 


Region 


Nunbc 

ot 

dis- 
charges 


1  New  England  (CT.  ME.  MA  NH    ^ 

VT)        6749 

2  Middle  Adantic  (PA.  NJ,  NY) J  evM 

3  South  AtlantK:  fDE,  IX.  Fl,  GA  MO, 
NC.  SC,  VA  WV) „ _.._. 

4  East  North  Central  (lU  IN,  Ml.  OH. 
WI) J  7850 

5  East  South  Central  {AL  KY.  MS,  TN)...  6113 

6  West  North  Central  (lA,  KS,  MN.  MO 
NB,  ND.  SO) i  583i 

7  West  South  Central  (AR,  LA,  OK,  rX)   ■  4528 

8  Mountain  (AZ,  CO,  ID,  MT,  NV.  NM. 

UT  WY) J  7403 

9  Pactftc  (AK.  CA.  HI.  OR.  WA) J  4927 


3.  Retention  of  Referral  Center  Status 

In  the  August  31, 1984  final  rule,  we 
announced  that  we  were  instituting  a 
periodic  review  of  the  status  of  hospitals 
that  qualified  for  a  payment  adjustment 
as  referral  centers  (49  FR  34746).  That 
final  rule  stated  that  this  review  would 
allow  us  to  determine  if  these  hospitals 
continued  to  meet  the  cntiTia  for 
referral  center  status.  The  final  rule 
stated  that  we  would  grant  referral 
center  status  to  a  hospital  for  a  3-year 
period.  At  the  end  of  the  3  years,  we 
would  evaluate  a  hospital's  performance 
in  meeting  the  criteria  for  qualifying  as  a 
referral  center,  A  hospital  would  have 
been  required  to  meet  the  criteria  for  at 
least  2  of  those  3  years.  If  it  did,  the 
hospital  would  retain  its  referral  center 
status  for  another  3-year  period.  If  the 
hospital  did  not  meet  the  criteria  for  at 
least  2  of  the  3  years,  the  hospital's 
status  as  a  referral  center  would  end 
with  the  last  day  of  the  third  cost 
reporting  period  for  which  it  received 
the  referral  center  payment  adjustment. 

Before  we  were  able  to  implement  this 
review,  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  99- 
509)  was  enacted  on  October  21, 1986. 
Section  9302(d)(2)  of  Pub.  L.  99-509 
stated  that  any  hospital  that  was 
classified  as  a  rural  referral  center  on 
the  date  of  the  enactment  of  that  law 
will  continue  to  be  classified  as  a 
referral  center  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1986 
and  before  October  1, 1989.  Thus,  any 
hospital  that  was  classified  as  a  referral 


center  as  of  October  21, 1986  (the  date  of 
enactment  of  Pub.  L  99-509)  is 
guaranteed  this  8tat\u  through  its  cost 
reporting  period  beginning  before 
October  1. 1989. 

We  believe  it  is  important  that  the 
rural  referral  center  benefit  be  available 
only  to  those  hospitals  that  continue  to 
be  in  compliance  with  the  statutory 
criteria  for  designation.  Therefore,  with 
the  expiration  of  the  requirement  of 
secUon  9302(d)(2)  of  Pub,  L  99-509  on 
October  1. 19^.  we  are  proposing  to 
implement  essentially  the  same 
retention  criteria  and  methodology 
specified  in  §  412.96(f)  that  we  had 
developed  prior  to  the  enactment  of  Pub. 
L  99-509.  These  criteria  and 
methodology  were  discussed  in  the  June 
10, 1985  proposed  rule  (50  FR  24380)  and 
the  September  3, 1985  final  rule  (50  FR 
35676). 

Basically,  to  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  crileria 
for  classification  as  a  referral  center 
specified  in  \  412.96(b)  or  (c)  for  at  least 
2  of  the  3  years  after  it  qualifies  as  a 
referral  center  or  it  must  qualify  on  the 
basis  of  the  requirements  for  the  current 
year.  A  hospital  may  meet  the  specific 
criteria  in  either  paragraph  for 
individual  years  during  the  3-year  period 
or  the  cxurent  year.  For  example,  a 
hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96fc)(l)  (case  mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (medical  staff)  during  the  first 
year.  During  the  second  and  third  year, 
the  hospital  may  meet  the  criteria  imder 
§  412.96(b)(1)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the  criteria 
within  any  section  of  the  regulations  in 
order  to  meet  the  retention  criteria  for  a 
given  year.  That  is,  it  must  meet  all  of 
the  criteria  of  §  412.96(b)(1)  or 
§  412.96(b)(2)  or  S  412.96(c).  For 
example,  if  a  hospital  meets  the  case 
mix  index  standards  in  S  412.96(b)(2)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  years  2  and  3,  it 
would  not  meet  the  retention  criteria. 
All  of  the  standards  must  be  met  in  the 
same  year. 

When  we  begin  implementation  of  the 
provisions  of  S  412.96(f),  some  hospitals 
will  have  been  classified  as  referral 
centers  for  more  than  3  years  without 
having  been  reviewed  for  continuing 
compliance  with  the  referral  center 
criteria.  We  are  proposing  that  the 
review  process  be  limited  to  the 
hospital's  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  for  at  least  2  of  the  last  3  years 
or  for  the  current  year,  it  would  retain 
its  status  for  another  3  years.  No 
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hospital  would  be  subject  to  a  review 
until  the  end  of  its  third  full  cost 
reporting  penod  as  a  referral  center. 


For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the 
criteria  of  S  412.96  (b)(i"]  and  (b)(l)(ii) 


H.  Indirect  Medical  Education  Costs 
I  §412.118) 

Section  1886(d)(5imi  of  the  Act 
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forth  in  this  document. 
Recommendations  1  through  7 
concerning  the  update  factors  are 
discussed  in  Appendix  C. 


have  fared  exceptionally  well  under  the 
prospective  payment  system  and  are 
able  to  absorb  a  reduction  in  the 

indirprt  mp<\\r ,'\  pHTira'in"  arliii<:tmpnl 


B.  Data  Collection  and  Measurement 
1.  Updating  the  Area  Wage  Index 
(Recommendation  10) 
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hospital  would  be  subject  to  a  review 
until  the  end  of  its  third  full  cost 
reporting  period  as  a  referral  center. 
Therefore,  those  hospitals  that  first 
qualified  as  referral  centers  as  of  April 
1.  1988  by  virtue  of  having  at  least  275 
beds  would  not  be  subject  to  review 
until  the  end  of  their  third  full  cost 
reporting  period  as  a  referral  cenfer 

In  the  past  few  years,  there  have  been 
several  changes  in  the  methodology 
used  to  set  the  case-mix  index  and  the 
number  of  discharges  criteria.  We  have 
constructed  the  following  chart  and 
example  to  aid  hospitals  that  qualify  as 
referral  centers  under  the  criteria  in 
$  412.96(c)  in  projecting  whether  they 
would  retain  their  status  as  a  referral 
center. 

Under  }  412.96(0.  to  qualify  for  a  3- 
year  extension  effective  with  cost 
reporting  penods  beginning  in  FT  1990.  a 
hospital  .must  meet  the  mandatory 
criteria  in  5  412.96(c)  for  FY  1990  or  it 
must  meet  the  cntena  for  2  of  the  last  3 
years  as  follows. 


UMtn« 

use 

For  the 

(Jtscnarge* 

ncrnencai 

co«t 

reporting 
penoo 

aunngFY 

Um 

tor  \he 

standards 

ho«ortar$ 

hosortals 

as 

cas«-ma 

cost 

oubttsTiea 

mex  tof 

reporting 

P«rxx3 

Deginfung 

10  tfie 
F««taral 

dunng  FY 

on 

1969 

1987 

1987...     _ 

Septemtier 
30.  1988 

1988 

1986     . 

1986 

Saptembef 

1,  1987 

1987 

1985  .... 

1985  _ 

Novornbar 

24.  1988 
and 
August 
24,  1987. 

Example:  A  hospital  with  a  cost  reporting 
period  beginning  July  1  qualified  as  a  referral 
center  effective  [uly  1,  ;9<J5.  The  hospital  has 
fewer  than  275  beds  Its  status  as  a  referral 
center  is  protected  through  the  end  of  its  cost 
reporting  penod  beginning  July  1,  1989.  To 
determine  if  the  hospital  should  retain  its 
status  as  a  referral  center  for  an  additional  3- 
year  period,  we  would  review  its  compliance 
with  the  applicable  criteria  for  its  cost 
reporting  penods  beginning  |uly  1,  1987.  July 
1,  1988,  luly  1,  1989.  and  [uly  1,  1990  The 
hospital  must  meet  the  criteria  either  for  its 
cost  reporting  beginning  [uly  1.  1990  or  for 
two  out  of  the  three  past  penods.  For 
example,  to  be  found  to  have  met  the  cntena, 
at  i  412.96(c)(21  for  its  cost  rpporfing  penod 
beginning  luly  1.  1988,  the  hospitals  case-mix 
index  value  dunng  FY  1986  must  have 
equaled  or  exceeded  the  lower  of  the  national 
or  the  appropriate  regional  standard  as 
published  in  the  September  1.  1987  final  rule. 
The  hospital  s  total  number  of  discharges 
dunng  Its  cost  reporting  year  beginning  July  1, 
1986  must  have  equaled  or  exceeded  5.1XX)  or 
the  regional  standard  as  published  m  the 
September  1   1987  final  rule. 


For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the 
criteria  of  §  412.96  (b)(i)  and  (b){lj(ii) 
(that  is,  rural  location  and  appropriate 
bed  size  (500  or  more  beds  for 
discharges  occurring  before  April  1, 1988 
and  275  or  more  beds  thereafter)),  we 
would  look  at  the  number  of  beds  shown 
for  indirect  medical  education  purposes 
(as  defined  at  §  412.118(b))  on  the 
hospital's  cost  report  for  the  appropriate 
year.  As  discussed  above,  we  would 
consider  only  full  cost  reporting  periods 
beginning  on  or  after  April  1, 1988  when 
determining  a  hospital's  status  under 
§  412.96(b|(l)(ii).  This  definition  vanes 
from  the  bed  size  criterion  used  to 
determine  a  hospital's  initial  status  as  a 
referral  center  because  we  believe  it  is 
important  for  a  hospital  to  demonstrate 
that  It  has  maintained  at  least  275  beds 
throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion 
of  the  year. 

We  project  that  25  percent  of 
hospitals  currently  designated  as  rural 
referral  centers  will  not  meet  the 
retention  crtena.  Approximately  three- 
quarters  of  these  hospitals  do  not  meet 
the  proposed  case-mix  index  criterion 
for  qualifying  as  a  rural  referral  center 
in  FY  1990;  based  on  MEDPAR  data 
processed  through  December  31. 1988, 
the  average  case-mix  index  value  for  the 
hospitals  not  meeting  the  case-mix 
index  criterion  is  six  percent  lower  than 
the  applicable  criterion  and  is 
comparable  to  the  FY  1988  case-mix 
index  for  other  rural  hospitals. 
Approximately  44  percent  of  the 
hospitals  had  fewer  than  5.000 
discharges  in  FY  1987.  Among  these,  the 
average  number  of  FY  1987  discharges 
was  slightly  more  than  4,000.  As  a  group, 
the  average  hospital  cost  per  case  in  FY 
1987  was  approximately  10  percent 
lower  than  the  cost  per  case  of  the 
hospitals  that  we  project  will  retain 
rural  referral  center  status. 

G.  Disproportionate  Share  Adjustment 
(§412.106) 

Section  8401  Pub.  L.  100-647  amended 
section  1886(d)(51(F)(i)  of  the  Act  to 
extend  payment  of  the  disproportionate 
share  adjustment  through  discharges 
that  occur  before  October  1, 1995.  Prior 
to  enactment  of  Pub.  L.  100-203,  the 
payment  adjustment  for 
disproportionate  share  hospitals  was  to 
be  made  only  through  discharges 
occurring  before  October  1.  1990.  We 
would  revise  5  412.106  (b)(1)  and  (b)(2) 
to  conform  our  regulations  with  this 
statutory  provision. 


H.  Indirect  Medical  Education  Costs 
(§412.118) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  operate  medical  education 
programs  receive  an  additional  payment 
for  the  indirect  costs  of  medical 
education.  The  regulations  governing  the 
calculation  of  this  additional  payment 
are  set  forth  at  §  412.118.  Each  hospital's 
additional  indirect  medical  education 
payment  is  determined  by  multiplying 
the  hospital's  total  DRG  revenue  by  the 
applicable  education  adjustment  factor. 

Section  4003(a)  of  Pub.  L  100-203 
revised  section  1886(d)(5)(B)(ii)  of  the 
Act  to  reduce  the  education  adjustment 
factor  used  to  determine  the  indirect 
medical  education  payment  from 
approximately  8.1  percent  to 
approximately  7.7  percent  for  discharges 
occurring  on  or  after  October  1, 1988  and 
before  October  1, 1990.  Section  8401  of 
Pub.  L  100-647  extended  the 
applicability  of  this  education 
adjustment  factor  through  discharges 
occurring  before  October  1, 1995.  We 
note  that  the  education  adjustment 
factor  is  an  approximation  because  the 
adjustment  factor  is  applied  on  a 
curvilinear  or  variable  basis.  An 
adjustment  made  on  a  curvilinear  basis 
reflects  a  nonlinear  cost  relationship; 
that  is,  each  absolute  increment  in  a 
hospital's  ratio  of  interns  and  residents 
to  beds  does  not  result  in  an  equal 
proportional  increase  in  costs. 

For  discharges  occurring  on  or  after 
October  1, 1988  and  before  October  1, 
1995,  the  indirect  medical  education 
factor  equals  the  following: 
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For  discharges  occurring  on  or  after 
October  1, 1995,  the  indirect  medical 
education  factor  equals  the  following: 


,..,.(( 


interns  and  residents        \ 
beds  ' 


We  would  amend  5  412.118  (c)  and  (d) 
to  implement  the  provisions  of  amended 
section  1886{d)(5)(B)(ii)  of  the  Act. 

V.  Other  ProPAC  Recommendations 

As  required  by  law,  we  have  reviewed 
the  March  1, 1989  report  submitted  by 
ProPAC  and  have  given  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 


forth  in  this  document. 
Recommendations  1  through  7 
concerning  the  update  factors  are 
discussed  in  Appendix  C, 
Recommendation  13  concerning 
reassignment  of  patients  with  Guillain- 
Barre  syndrome  is  discussed  in  section 
1!  B.  of  this  preamble.  The  remainder  of 
the  recommendations  are  discussed 
below. 

.4.  Adjustments  to  the  Prospective 
Payment  System  Payment  Formula 

1.  Indirect  Medical  Education 
Adjustment  (Recommendation  8) 

Recommendation:  The  Secretary 
should  seek  legislation  to  reduce  the 
indirect  medical  education  adjustment 
from  7,7  percent  to  6.6  percent  for  FY 
1990.  This  reduction  should  be 
implemented  in  a  budget  neutral  fashion 
with  the  savings  returned  to  all  hospitals 
through  corresponding  increases  in  the 
standardized  amounts.  ProPAC 
estimates  that  the  indirect  medical 
education  adjustment  should  be  4.4 
percent.  However,  concern  about 
implementing  such  a  large  reduction  led 
ProPAC  to  recommend  that  only  one 
third  of  the  total  reduction  be 
implemented  this  year.  ProPAC  also 
recommends  that  further  reductions 
should  be  made  only  after  review  of 
costs  and  analysis  of  impact. 

Response:  We  agree  that  the  current 
indirect  medical  education  adjustment 
paid  to  teaching  hospitals  is  excessive 
and  should  be  reduced.  We  believe  that 
the  adjustment  should  be  reduced  to  4.05 
percent  for  each  10  percent  increment  in 
the  intern  and  resident-to-bed  ratio 
applied  on  a  curvilinear  basis.  That 
figure  represents  our  estimate  of  the 
actual  impact  of  the  indirect  costs  of 
teaching  activity  on  hospital  costs.  We 
note  that  this  figure  does  not  differ 
significantly  from  the  ProPAC  estimate, 
which  is  4,4  percent  for  each  10  percent 
increment  in  the  ratio  of  interns  and 
residents-to-beds. 

Our  analyses  indicate  that  teaching 
hospitals  have  had  favorable  Medicare 
operating  margins  under  the  prospective 
payment  system.  Hospitals,  on  average, 
experienced  operating  margins  of  5.3 
percent  during  FY  1987.  Teaching 
hospitals,  on  the  average,  experienced 
higher  Medicare  operating  margins. 
Teaching  hospitals  with  an  intern  and 
resident-to-bed  ratio  of  less  than  25 
percent  had  Medicare  operating  margins 
of  7.6  percent  during  FY  1987;  teaching 
hospitals  with  greater  than  a  25  percent 
intern  and  resident-to-bed  ratio  had 
Medicare  operating  margins  of  13,6 
percent  on  average  during  FY  1987. 

We  believe  that  teaching  hospitals 


have  fared  exceptionally  well  under  the 
prospective  payment  system  and  are 
able  to  absorb  a  reduction  in  the 
indirect  medical  education  adjustment. 
Therefore,  while  we  recognize  that  a 
change  in  the  adiustment  from  7.7 
percent  to  4.05  percent  is  sizeable,  we 
do  not  believe  that  gradually  reducing 
the  adjustment,  as  ProPAC  has 
recommended,  is  justified  Moreover,  in 
view  of  the  budgetary  constraints,  we 
believe  it  would  be  inappropriate  to  pay 
in  excess  of  the  estimate  of  the  actual 
indirect  costs  of  teaching  activity. 
Further,  because  we  believe  payments 
to  other  hospitals  are  adequate,  we 
believe  that  the  change  in  the  indirect 
medical  education  adjustment  formula 
should  not  be  implemented  in  a  budget 
neutral  fashion. 

2  Outlier  Payment  Policy 
(Recommendation  9) 

Recommendation:  ProPAC  believes 

that  the  modifications  in  the  outlier 
payment  methodology  that  were 
implemented  during  FY  1989  represent 

an  improvement  in  the  payment  system. 
The  Secretary  should  continue  to 
examine  methods  for  improving  the 
effectiveness  of  outlier  payment  in 
accomplishing  its  two  major  objectives; 
that  IS.  protecting  hospitals  from  the  risk 
of  extraordinarily  costly  cases  and 
protecting  those  patients  who  are  more 
likely  to  be  extraordinarily  costly  cases 
from  a  potential  decrease  in  access  to 
inpatient  hospital  services.  This 
examination  should  include  a  review  of 
the  fundamental  structure  of  outlier 
payment  policy. 

Re'iponse:  We  are  pleased  that 
ProPAC  comments  favorably  on  the 
changes  in  outlier  payment  policy  that 
were  made  for  FY  1989.  We  agree  with 
ProPAC  that  we  should  continue  to 
study  and  evaluate  this  area,  and  we  are 
prepared  to  work  with  ProPAC  on 
further  studies.  In  particular,  we  are 
interested  in  developing  policies  to 
protect  small  rural  hospitals  from  the 
financial  impact  of  extraordinarily 
costly  cases.  We  are  also  interested  in 
assessing  the  impact  of  our  changes  on 
those  hospitals  that  believe  they  have 
been  harmed  due  to  the  greater 
emphasis  on  cost  rather  than  length  of 
stay  as  a  criteria  for  paying  for  outliers. 
We  believe  that  any  assessment  of 
whether  certain  patients  are  denied 
access  to  health  care  is  most 
appropriated  performed  as  a  part  of  the 
review  conducted  by  the  Peer  Review 
Organizations  (PRO). 


B.  Data  Collection  and  Measurement 
1.  Updating  the  Area  Wage  Index 
(Recommendation  10] 

Recommendation:  ProPAC  believes 
that  the  availability  of  timely  and 
accurate  hospital  wage  data  is  critical  in 
maintaining  the  equity  of  pajonents  to 
hospitals  under  the  prospective  payment 
system.  However,  the  data  currently  in 
use  are  six  years  old  and  are  unlikely  to 
provide  an  accurate  measure  of  current 
relative  wage  levels.  Therefore,  ProPAC 
urges  the  Secretary  to  replace  these  data 
with  more  current  information  and  to 
use  the  more  current  data  to  update  the 
wage  index  for  FY  1990.  The  Secretary 
also  should  develop  a  permanent 
mechanism  for  obtaining  accurate 
hospital  wage  data  on  an  annual  basis. 
In  addition.  ProPAC  urges  the  Secretary 
to  update  the  wage  index  at  least  every 
other  year. 

Response:  We  share  ProPAC's 
concern  that  the  wage  index  reflect  as 
accurately  as  possible  the  current  wage 
and  salary  trends  experienced  by 
hospitals  and  we  are  taking  steps  to 
obtain  more  recent  data. 

We  had  attempted  to  collect  wage 
data  from  1986  through  HCFA  Form  339, 
Exhibit  7,  which  involved  categorizing 
wages  according  to  occupational  mix. 
However,  over  60  percent  of  the 
expected  respondents  failed  to  complete 
a  form,  and  those  that  did  reply 
experienced  numerous  difficulties 
completing  the  form. 

After  consultation  with  hospital 
industry  representatives,  we  have 
revised  the  survey  format  and  have 
initiated  a  new  hospital  wage  survey. 
This  survey  will  collect  calendar  year 
1988  wage  data  hxim  all  prospective 
payment  hospitals.  We  carefully 
examined  the  feasibility  of  expediting 
the  survey  process  using  an  abbreviated 
format  in  an  attempt  to  update  the  wage 
index  for  FY  1990.  Unfortunately,  time 
constraints  preclude  us  from  developing 
a  reliable  updated  wage  index  prior  to 
F71991. 

We  examined  the  time  required  to 
complete  each  step  in  the  process  of 
obtaining,  editing,  analyzing,  and 
correcting  hospital  wage  data  and  found 
that,  absent  any  delays,  the  earliest  we 
could  develop  a  wage  index  was 
September  1989.  This  process  was  an 
expedited  one  that  did  not  include 
requestirtg,  receiving,  and  considering 
comments  on  the  methodology  from  the 
hospital  industry.  We  have  been 
advised  by  the  hospital  industry  that  it 
would  want  the  opportunity  to  comment 
on  any  survey  methodology.  A  complete 
wage  survey  that  included  hospital 
industry  input  and  took  into  account 
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possible  delays  by  fiscal  intenneiiuries 
and  hospitals,  would  result  in  a  new 
proposed  wage  index  being  developed 
n;-i  e.jrher  th  in  N!,in  h  I-)<)0  Therefore. 


Response:  We  are  studying  the  DRG 
refinements  developed  by  Yale  and 
agree  that  they  appear  to  be  a  promising 
imorovement  in  measuring  variations  in 


SuperPRO  findings,  including  those 
related  to  generic  quality  screens,  will 
be  considered  in  the  PRO  evaluation 

Droce.>s. 


Federal  Register  /  Vol,  54,  .No,  87  /  Monday,  -May  8,  1989  /  Proposed  Rules 


19657 


health  care.  ProPAC  recognizes  that 
these  problems  extend  beyond  the 
prospective  payment  system  and 
Medicare.  ProPAC  urges  the  Secretary 


The  IcvpI  of  the  prospective  rates 
should  be  the  same  in  FY  1W90  as  they 
would  have  been  under  current  policy. 
Payments  should  be  adjusted  to  reflect 


a  hospital  outpatient  setting  based  on 
the  lesser  of  cost  or  charges  or  a  blend 
of  a  hospital  specific  amount  and  the 
ASC  payment  amount.  Because  the 
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possible  deidvs  by  fiscal  irifrmedunes 
drd  hospitffls,  woul.j  result  m  a  rew 
proposed  wdae  ir.Jex  bfjing  developed 
no  earlier  &,.m  Kfarch  1990  Therefore, 
ihe  h.Tspr.a!  wage  data  we  are  currently 
coileclir.g  will  be  used  to  update  the 
wage  index  for  discharges  occurring  in 
FY  1991 

In  addi'.io.-.,  we  are  considering  a 
process  for  gathering  data  on  a 
ton'muing  basis  as  part  of  the  hospital 
cos!  rnport.  Such  a  system,  once  it  is  in 
place,  would  enable  us  to  update  the 
wage  index  on  an  annual  basis. 

2.  Improving  the  Cost  Data  Used  for 
Decision  Making  (Recommendation  11) 

Rr-i  nmmendation:  The  Secretary 
should  begin  the  development  work 

rpcf^ssary  to  secure  the  future  role  of  the 
.Vledicare  cost  report  as  a  vital  source 
for  policy  evaluation  and  decision 
making  Althouj^h  the  cost  report  was 
onsi.Tj'.'v  developed  ar^d  continues  to  be 
used  as  a  reimbursement  tool,  t!  is  also 
increasingly  used  as  a  source  of  data. 
This  trend  will  continue  and  should  be 
enci^ura^ed.  Efforts  to  improve  the  cost 
report  should  attempt  to  minimize  the 
administrative  burden  on  hospitals, 
r.scal  interrr.edtaries,  and  the  Federal 
eovemm.ent. 

Rc-'sponse:  The  SecreMry  plans  to 
conduct  a  demonstration  project  in  the 
States  of  California  and  Colorado  to 
develop  and  determine  the  cost  and 
benefits  of  a  uniform  system  of  cost 
reporting  for  hospitals  participating  ;n 
the  Medicare  program.  The  purpose  nf 
'his  demonstration  is  to  collect  the 
additional  uniform  cost  report  da;a 
rei^juired  by  section  4007(c!n)  of  Pub,  L 
100-20.3.  In  addition,  we  have  modified 
ihe  Hospital  and  Hospital  Health  Care 
Complex  Cost  Report  (Form  HCFA- 
2552)  to  enable  it  to  be  used  as  a 
standardized  electronic  cost  report 
forma;  in  accordance  with  section 
400-ibj  of  Pub.  L  100-203.  We  believe 
that  these  changes  could  result  in  data 
that  are  received  in  a  more  uniform  and 
timely  fashion  and  that  are  more 
accurate 

3.  Improvements  in  Case-Mix 
Measurement  (Recommendation  12) 

Hecommepdatiop..  The  Secretary 
sh,)uld  begin  immediately  to  thoroughly 
evaluate  the  potential  consequences  of 
adopting  Ihe  DRG  refinements  recently 
developed  at  Yale  University. 
Preliminary  results  from  this  project 
appear  to  be  very  promising.  Much  work 
remains  to  be  done,  however,  to 
understand  fully  all  of  the  implications 
of  applying  these  refinements  in  the 
prospective  pavment  system.  ProPAC 
will  be  pleased  to  cooperate  fully  wi'h 
the  Secretarv  to  further  this  effort. 


Response:  We  are  studying  the  DRG 
refinements  developed  by  Yale  and 
agree  that  they  appear  to  be  a  promising 
improvement  in  measuring  variations  in 
resource  intensity  within  DRGs.  We 
agree  that  it  is  critical  that  we  undertake 
a  full  assessment  of  the  implications  of 
this  system  and  will  be  pleased  to  work 
with  ProPAC  in  this  regard.  It  is 
necessary  to  evaluate  the 
redistributional  effects  of  the  Yale 
refinements  and  the  appropriateness  of 
current  payment  adjustments  such  as 
indirect  medical  education  and 
disproportionate  share,  which  are 
designed  to  account  for  higher  resource 
intensity  within  certain  classes  of 
hospitals  that  is  not  recognized  under 
the  current  DRG  system.  In  addition,  we 
are  concerned  with  the  potential  impact 
the  Yale  refinements  may  have  on  the 
relative  levels  of  payment  to  urban  and 
rural  hospitals. 

C.  Quality  of  Care 

Evaluation  of  PRO  Review  of  Quality  of 
Care  (Recommendation  14) 

Recommendation:  The  Secretary 
should  evaluate  the  impact  of  the  PROs 
on  quality  of  care.  Intensified  analysis 
of  the  PRO  findings  and  validation  of 
the  PRO  quality  review  process  should 
be  included  in  the  evaluation.  The 
vahdity.  reliability,  and  efficiency  of  the 
PRO  quality  screens  should  receive 
special  emphasis  in  the  evaluation.  In 
addition,  the  Secretary  should  continue 
to  develop,  test,  and  implement  more 
sophisticated  methods  of  inpatient  and 
outpatient  quality  review  The  Secretary 
should  also  develop  additional 
mechanisms  to  identify  and  evaluate 
quality  of  care  beyond  the  immediate 
period  of  hospitalization,  placing  more 
emphasis  on  outcomes  of  care. 

Response:  We  agree  with  the 
recommendation  for  evaluation  of  the 
impact  of  PROs  on  quality  of  care.  We 
have  the  following  two  mechanisms  in 
place  that  evaluate  a  PRO's  application 
of  quality  screens: 

•  An  independent  contractor, 
Systemetrics.  Inc.  (the  so-called 
"SuperPRO' )  validates  the 
determinations  made  by  a  PRO 
specifically  to  identify  quality  issues 
that  should  have  been  addressed  by  the 
PRO  using  generic  screening  criteria. 
This  review  is  a  rereview  of  the  medical 
records  originally  examined  by  the  PRO 
Whenever  discrepancies  arise,  the  PRO 
is  given  an  opportunity  to  rebut  the 
SuperPROs  findings.  The  final 
SuperPRO  decisions  are  used  as 
educational  tools  for  PROs  HCFA  also 
reviews  these  decisions  to  identify  areas 
in  which  corrective  action  is  needed. 
During  the  PRO  contract  negotiations. 


SuperPRO  findings,  including  those 
related  to  generic  quality  screens,  will 
he  considered  in  the  PRO  evaluation 
process. 

•  The  Peer  Review  Organization 
Monitoring  Protocol  and  Tracki.'^g 
System  (PROMPTS)  monitors  the  PROs 
performance  in  the  area  of  quality  of> 
care.  PROMPTS  involves  regional  office 
rereview  of  PRO  clinical  decisions, 
including  generic  screen  failures.  If  the 
regional  office  disagreements  with  a 
PRO'S  decisions  exceeds  a  specific 
threshold,  the  PRO  must  submit  a 
corrective  action  plan.  These  cor'-ective 
actions  are  then  monitored  by  HCFA. 
and  subsequent  SuperPRO  findings  are 
closely  examined  to  monitor  a  PRO's 
performance.  We  routinely  analyze 
those  areas  where  the  disagreement  rate 
exceeds  the  threshold  and  require  Ihe 
PRO  to  take  additional  corrective 
action,  if  necessary.  Additionally,  the 
PRO's  performance  in  this  activity  is 
considered  in  the  PRO  evaluation 
process. 

SuperPRO  and  PROMPTS  are 
essential  parts  of  the  PRO  evaluation 
process  and  are  used  to  carefully 
monitor  and  evaluate  the  validity, 
reliability,  and  efficiency  of  PRO 
application  of  quality  screens.  HCFA 
agrees  with  ProPAC's  recommendation 
that  the  Secretary  should  continue  to 
develop,  test,  and  implement  more 
sophisticated  methods  of  inpatient  and 
outpatient  quality  review. 

Additionally,  we  are  developing 
methodology  for  the  PROs  to  use  in 
proposing  pilot  projects  in  each  of  these 
areas.  For  example,  we  will  be  looking 
at  proposals  under  which  the  PROs 
would  review  the  quality  of  care  in 
physicians'  offices  and  in  other 
outpatient  settings.  The  pilot  studies 
would  be  designed  to  track  the  p  I'ient 
across  all  settings  in  which  care  is 
received  to  assess  health  longitudinally. 
We  also  will  be  planning  pilot  projects 
under  which  PRO  review  will  be 
lessened  in  hospitals  whose 
performance  appears  superior,  as  judged 
by  such  things  as  consistently  lower 
than  expected  risk-adjusted  mortality 
and  rehospitalization  rates.  This  will 
help  us  to  determine  whether  patient 
outcomes  in  these  hospitals  differ 
significantly  from  those  where  the 
normal  PRO  review  process  is  in  place. 

D.  Rural  Hospitals 

Rural  Hospitals  (Recommendation  15) 

Recommendation:  ProPAC  is 
concerned  about  the  problems  affecting 
rural  hospitals  and  the  rural  health  care 
system,  as  well  as  the  implication  of 
these  problems  on  access  to  needed 


health  care.  ProPAC  recognizes  that 
these  problems  extend  beyond  the 
prospective  payment  system  and 
Medicare.  ProPAC  urges  the  Secretary 
to  continue  the  Department's  rural 
health  care  research  and  policy  agenda 
Meanwhile.  ProPAC  will  continue  its 
analysis  of  the  effects  of  the  prospective 
payment  system  on  rurwl  hospitals. 

Response:  We  recognize  that  rural 
hospitals  have  not  fared  as  well  as 
urban  hospitals  under  the  prospective 
payment  system.  The  original  design  of 
the  payment  system  initially  underpaid 
rural  hospitals  relative  to  urban 
hospitals.  We  believe  the  comparative 
disadvantages  experienced  by  rural 
hospitals  in  the  early  years  of  the 
prospective  payment  system  have  been 
largely  addressed  by  numerous 
administrative  and  legislative  changes 
designed  to  improve  payment  equity  fur 
rural  hospitals.  However,  changes  in  the 
prospective  payment  system  cannot 
address  the  more  fundamental  problems 
affecting  rural  hospitals  that  arise  from 
changing  economic  circumstances  in 
rural  areas  and  from  declining 
occupancy  rates. 

As  discussed  in  section  IV. D.  of  this 
preamble,  we  are  continuing  to  study  the 
problems  facing  rural  hospitals  and  are 
examining  whether  further  refinements 
to  the  prospective  payment  system  are 
needed.  We  are  particularly  concerned 
over  the  adequacy  of  the  payments  to 
sole  community  hospitals  and  are 
examining  whether  legislative  ch.'tnges 
in  the  payment  methodology  for  these 
hospitals  would  be  appropriate,  In 
section  IV.C.  of  this  preamble,  we  are 
proposing  changes  in  the  criteria  for 
designating  sole  community  hospitals  In 
addition,  we  are  placing  priority  on 
research  related  to  replacing  the 
separate  payment  rates  for  urban  and 
rural  areas  with  a  single  payment  rate 
adjusted  for  severity  and  other  factors 
that  more  closely  capture  differential 
hospital  cost  experience. 

E.  Ambulatory  Surgery  Payment 

1.  Medicare  Payment  for  Hospital 
Outpatient  Surgery  (Recommendation 
16) 

Recommendation:  Beginning  in  FY 
1990,  Medicare  payment  for  the  facility 
component  of  hospital  outpatient 
surgery  including  capital  should  be 
entirely  prospective.  Separate  rates 
should  be  established  for  each  of  the  six 
groups  proposed  for  payment  of  services 
furnished  in  ambulatory  surgery  centers 
(.ASCs).  The  rate  for  FY  1990  should  be 
based  on  a  blend  of  hospital-specific 
costs,  average  hospital  costs,  and  the 
rate  paid  to  freestanding  ASCs.  The  rate 
should  be  updated  annually. 


The  level  of  the  prospective  rates 
should  be  the  same  in  FY'  1H90  as  they 
would  have  been  under  current  policy. 
Payments  should  be  adjusted  to  reflect 
differences  in  area  wages  These 
changes  in  hospital  outpatient  surgery 
payment  policy  should  apply  to  the  list 
of  .ASC-approved  procedures  only;  other 
Medicart  payment  provisions  should 
continue  for  all  other  procedures. 
ProPAC  does  not  recommend  special 
treatment  of  eye  and  ear  specialty 
hospitals. 

Response:  We  agree  with  ProPAC's 
objective  to  develop  a  prospective 
payment  system  for  hospital  outpatient 
ambulatory  surgical  ser\  ices.  However, 
we  do  not  agree  with  the  approach 
ProPAC  has  recommended  As  we 
stated  in  our  interim  report  to  Congress 
last  year  on  this  subject,  a  prospective 
payment  system  for  hospital  outpatient 
ambulatory  surgical  services  should  be 
based  on  two  basic  principles.  First, 
Medicare  program  outlays  should  be  no 
greater  under  a  hospital  outpatient 
pro.specti\  e  payment  system  than  under 
the  current  system.  Second,  the 
prospective  payment  system  should 
create  a  level  playing  field  between 
ASC  and  hospital  outpatient 
departments;  that  is,  any  difference 
between  hospital-based  payments  and 
ASC  pay  ments  should  be  based  on 
justifiable  differences  in  cost. 

We  plan  on  continuing  to  study 
different  approaches  to  incorporate 
hospital  outpatient  surgical  services  into 
a  prospective  payment  system  that  is 
based  on  the  principles  stated  above. 
Thus,  we  1 ,  commend  no  further  changes 
to  the  hospital  outpatient  ambulatory 
surgical  payment  system  at  this  time. 

2.  Beneficiary  Liability  for  Hospital 
Outpatient  Surgerv  (Recommendation 
17) 

Recommendation:  The  Secretary 
should  modify  the  methodology  used  to 
determine  Medicare  Part  B  coinsurance 
for  certain  ambulatory  surgery  services 
performed  in  hospital  outpatient 
departments.  Currently,  beneficiary 
coinsurance  is  based  on  hospital 
submitted  cha.'-ges.  ProPAC  believes  that 
beneficiary  coinsurance  should  be 
limited  to  20  percent  of  the  payment 
amount  allowed  by  Medicare.  The 
Medicare  program  should  bear  the  costs 
of  the  change. 

Response:  As  was  stated  in  our 
response  to  Recommendation  16,  we 
oppose  making  any  changes  to  the 
present  payment  system  for  ambulatory 
surgical  services.  Therefore,  we  would 
be  unable  to  implement  this  ProPAC 
recommendation  for  the  present  time. 

In  addition,  the  present  system  pays 
m  the  aggregate  for  surgery  performed  in 


a  hospital  outpatient  setting  based  on 
the  lesser  of  cost  or  charges  or  a  blend 
of  a  hospital  specific  amount  and  the 
ASC  payment  amount.  Because  the 
system  is  based  on  payments  in  the 
aggregate,  calculated  upon  retroactive 
settlement,  it  is  not  possible  to 
determine  the  actual  payment  amount 
based  on  individual  bills,  as  would  be 
necessary  to  implement  ProPAC's 
proposal.  Therefore,  we  believe  that  no 
changes  should  be  made  at  this  time. 

VI.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  rev  iewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

B.  Public  Requests  for  Data 

In  order  to  respond  promptly  to  public 
requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  and  are  listed  below  with  the 
cost  of  each  tape.  Anyone  wishing  to 
purchase  data  tapes  should  submit  a 
written  request  along  with  a  check  to 
cover  the  cost  of  the  tapes  to  the 
following  address:  HCFA  Office  of 
Statistics  and  Data  Management.  Bureau 
of  Data  Management  and  Strategy. 
Room  l-F-2,  Oak  Meadows  Building, 
6325  Security  Boulevard.  Baltimore.  MO 
21207. 

1.  MEDPAR  Public  Use  File 

This  file  contains  billing  and  medical 
data  fur  Medicare  beneficiaries  using 
short-stay  hospital  inpatient  services  for 
a  20  percent  sample  determined  by  the 
terminal  digits  in  the  beneficiary's 
Health  Insurance  Claim  Number.  The 
file  is  stripped  of  most  data  elements 
that  would  identify  either  the 
beneficiary  or  the  hospital. 

Periods  Available:  Calendar  Year  (CY) 

1980  through  CY  1988 
Price:  $840.00  for  each  calendar  year 

2.  Expanded  Modified  MEDP,\R  File 

The  file  contains  records  for  100 
percent  of  Medicare  beneficiaries  using 
short-stay  hospital  inpatient  services. 
The  file  is  stripped  of  most  data 
elements  that  would  identify 
beneficiaries.  The  hospitals  are 
identified.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine  Use 
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for  an  F^mstinji;  System  of  Records 
published  in  the  Federal  Reoisler  on 
Dei;ember  24  19B4  '41  FR  4«41).  which 

W4S  a.Tiended  by  the  laly  2.  1'385  Notice 
ijf  Proposed  new  Routine  Use  for  an 
E.Kis'inB  Systpm  of  Records  (50  FR 
273*)]  I  I  'nd>?r  the  requirements  of  these 
notices  a  data  use  agrcemf-nt  must  be 
S'2r!fd  by  ih'?  p  irchdspr  Defore  release 
of  these  data. 

Pen.ids  AvHiI,<b'p  F7  1984  through  FY 

f>:;ce:  Si:'60.00  for  each  fiscal  year 

3  HCF.A  Hospital  Wage  Index  Survey 

Wage  indexes  for  acute  care  hospitals 
are  u^ed  to  adjust  payments  in  the 
prospective  payment  system.  Both  the 
1382  and  19W  wage  index  files  include 
the  foll'jwing  data  items  for  each 
hospital,  provider  number,  intermediary 
p'jT.her.  beginning  and  ending  dates  of 
the  cost  reporting  period,  total  gross 
hosp"i!  sdlaru::8,  total  paid  hoars,  and 
state  and  county  codes.  In  addition,  the 
I'laC  w  age  index  file  includes  the  date 
the  hospital  becan-.e  subject  to  the 
prospective  pfiyinent  system.  These  files 
are  genera'ad  upon  special  request. 
Periods  Available.  Cost  reporting 
periods  ending  m  calendar  year  1982 
and  cost  reporting  periods  ending 
September  30.  1384  through  September 
29.  1985 
Price:  $310. «]  e  irh 

4  H180  Extract.  Cost  R^-porting  Periods 
End'na  lanuary  1.  I^ai  Through 
December  31   1981 

Th  s  flic  contains  selected  data  items 
from  cost  reports.  These  data  were  used 

m  computing  the  initial  Federal 
prospective  payment  rate. 
Price:  S560.00 

5  HiaO  Extract.  Cost  Reporting  Periods 
Ending  [anuary  1.  19«2  Through 
September  29.  l'W3 

This  file  contains  the  target  amount 
computations  that  provide  the  basis  for 
the  determination  of  the  final 
prospective  payment  system  hospital- 
specific  rates  and  rate-of-increase  limits 
hospital-specific  target  amounts  per 
case 
Price:  S560.00  I 

*)  TEFRA  Minimum  Data  Set,  Cost 
Reporting  Periods  Ending  September  3a 
1933  Through  September  29. 1984 

The  TEFPA  Minimum  Data  Set 
rontains  cost,  statistical,  financial,  and 
oher  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
83).  There  is  a  single  record  for  each  of 
R  fi79  Medicare  participating  hospitals. 


This  data  set  includes  capital-related 
cost  (fixed  and  moveable)  information 
used  in  the  early  analyses  of  prospective 
capital  payment.  Most  of  these  files  are 
taken  from  cost  reports  that  have  been 
settled  by  the  intermediaries. 
Price:  $560.00 

7.  PPS-I  Minimum  Data  Set.  Cost 
Reporting  Periods  Ending  September  30, 

1984  Through  September  29. 1985 

The  PPS-I  Minimum  Data  Set  contains 
cost,  statistical,  financial,  and  other 
information  from  the  Medicare  hospital 
cost  report  (Form  HCFA  2552-84).  There 
is  a  single  record  for  each  Medicare 
participating  hospital.  The  data  files 
include  submitted,  final  settled,  and 
reopened  cost  reports  received  from  the 
intermediary. 
Price:  $560.00 

a  PPS-II  Minimum  Data  Set.  Cost 
Reporting  Periods  Ending  September  30, 

1985  through  September  29. 1986 

The  PPS-U  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552 
85).  There  is  a  single  record  for  each 
Medicare  participating  hospital.  The 
data  set  includes  submitted,  final 
settled,  and  reopened  cost  reports 
received  from  the  intermediaries. 
Price:  $560.00 

9.  PPS-III  Minimum  Data  5Vt  Cost 
Reporting  Periods  F.nding  September  30. 

1986  Through  September  29. 1987 

The  PPS-IU  Minimum  Data  Set 
contains  cost  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
86).  There  is  a  single  record  for  each 
Medicare  participating  hospital.  The 
data  set  includes  submitted,  final 
settled,  and  reopened  cost  reports 
received  from  the  intermediaries. 
Price:  $560.00 

10.  PPS-IV  Minimum  Data  Set.  Cost 
Reporting  Periods  Ending  September  30, 

1987  Through  September  29. 1988 

The  PPS-IV  Minimum  Data  Set, 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
85).  There  is  a  single  record  for  each 
Medicare  participating  hospital.  The 
data  set  includes  submitted,  final 
settled,  and  reopened  cost  reports 
received  from  the  intermediaries. 
Price:  $560.00 

11.  Provider-Specific  Variable  File 
This  file  is  a  component  of  the 


PRICER  program  used  in  an 
m'f-rmediary's  system  to  compute 
inifividaal  DRG  paj  men's.  The  file 
contains  records  for  all  prospertive 
payment  system  hospitals  and  short  stay 
acute  care  hospitals  in  waiver  States, 
and  data  ei-'npn's  used  'n  staniiordizing 
hospital  ch^i-^es  for  recahbra'ivin  and  m 
simulating  payments  to  hospitals. 

Periods  Available;  1984, 1986,  1987,  and 

1988 
Price:  S.J9C  iK) 

For  further  information  concerning 
these  data  tapes,  contact  Rose 
Connerton  at  (301)  966-5300. 

In  addition,  certain  other  data,  such  as 
area  wage  data  and  data  used  to 
construct  the  P-aerto  Rico  standardized 
amounts,  are  available  in  hard  copy 
format.  Com.r^.enters  in'erested  in 
exa.mining  hard  copy  data  should 
contact  Lana  Price  at  (301)  966-4534. 

We  realize  that  commenfers  m:!y  be 
interested  in  obtaining  data  other  than 
those  we  have  discussed  above.  These 
commenfers  should  direct  their  requests 
to  Lana  Price  at  the  number  provided 
above. 

Finally,  in  lieu  of  obtaining  da'a 
through  the  mail,  certain  data  may  also 
be  available  for  inspection  at  the  central 
office  of  the  Health  Care  Financing 
Administra'ion  in  Baltimore,  Maryland 
Commenters  interested  in  obtaining 
more  information  about  this  alterr'ative 
for  reviewing  data  should  also  contact 
Lana  Price. 

C.  Public  Comments 

Because  of  the  large  number  of  items 
uf  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually  However,  in  preparing  Ihe 
final  rule,  we  will  consider  all  comments 
concerning  the  provisions  of  th''! 
proposed  rule  that  we  receive  by  the 
date  and  time  specified  in  the  "Dait-s  ' 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule.  We  emphasize  that,  given  the 
statutory  req'jirement  under  section 
1886(e)(5)  of  the  Act  that  our  final  rule 
for  FY  I'W)  be  published  by  Sep't-mber 
1,  1989,  we  Will  consider  only  those 
comments  that  deal  specifically  with  the 
matters  discussed  in  this  proposed  rule. 

List  of  Subjects  in  42  CFR  Part  412 

Health  f.^cihties,  Medicare. 
42  CPR  Part  412  would  be  amended  as 
set  forth  below: 
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CHAPTER  IV-HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

SUBCHAPTER  B— MEDICARE  PROGRAMS 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1122. 1815(e),  1871. 
and  1886  of  the  Social  Security  Act  (42  U.S.C. 
1302.  1320a-l,  1395g(e),  1395hh.  and  l395ww). 

B.  Subpart  A  is  amended  as  follows: 
Subpart  A— General  Provisions 

§412.8    [Ammxtedl 

In  §  412.8,  paragraph  (b)(4)  is 
removed. 

C.  Subpart  F  is  amended  as  follows: 

Subpart  F— Payment  for  Outliers 

§41^84    (AnMndmll 

In  §  412.84(k),  the  phrase  "and  before 
October  1, 1989"  is  removed. 

D.  Subpart  G  is  amended  as  follows: 

Subpart  G— Special  Treatment  of 
Certain  Facilities 

1.  In  §  412.92(a),  in  paragraphs  (a)(1) 
and  the  introductory  text  of  paragraph 
(a)(2),  the  number  "50"  is  revised  to  read 
"35":  paragraph  (b)(4)(iii)  is  revised:  in 
the  introductory  text  of  paragraph  (e)(3) 
and  paragraph  (e)(3)(i),  the  term 
"HCFA"  is  replaced  with  the  phrase 
"the  intermediary";  paragraph  (e)(3)(ii) 
is  revised;  in  paragraph  (e)(3)(iii),  the 
term  "HCFA"  is  replaced  with  the 
phrase  "the  intermediary";  and,  in 
paragraph  (g)(6),  the  phrase  "before 
October  1, 1989"  is  deleted  to  read  as 
follows: 

§412^2    SfMctal  treatment  Sol« 
community  hospitals. 
*         *         *         «         • 

(b)  Classification  procedures.  '   '   ' 
(4)  Cancellation  of  classification. 


(iii)  If  a  hospital  requests  that  its  sole 
community  hospital  classification  be 
cancelled,  it  may  not  be  reclassified  as  a 
sole  community  hospital  unless  it  meets 
the  following  conditions: 

(A)  At  least  one  full  year  has  passed 
since  the  effective  date  of  its 
cancellation. 

(B)  The  hospital  meets  the  qualifying 
criteria  set  forth  in  paragraph  (a)  of  this 
section  in  effect  at  the  time  it  reapplies. 
•        »        •        •        • 

(e)  AdditJonal payments  to  sole 
community  hospitals  experiencing  a 
significant  volume  decrease. '  '  ' 


(3)  •   •   * 

(ii)  The  intermediary  makes  its 
determination  within  180  days  from  the 
date  it  receives  the  hospital's  request 
and  all  other  necessary  information. 

2.  In  §  412.94,  a  new  paragraph  (b)(4} 
is  added  to  read  as  follows: 

§412.94    Special  treatment  Cancer 
hospitals. 

*  •        «        •        • 

^]  Payment  '   '  * 

(4)  A  hospital  that  elects  reasonable 
cost  reimbursement  continues  to  be 
subject  to  the  prospective  payment 
system  with  respect  to  hospital  inpatient 
services,  as  provided  in  §  412.20.  The 
provisions  in  §§  412.113  and  412  llfi 
concerning  payment  for  capital  related 
costs  and  method  of  payment  for 
inpatient  hospital  services,  respectively, 
are  applicable  to  such  a  hospital 

3.  In  §  412.96.  paragraph  [Q  is  revised 
to  read  as  follows: 

§412.96    Special  treatment  Referral 
centers. 

•  *         •         *         « 

(f)  HCFA  review  of  rpferral  center 
status. — (1)  General  niie.  The  status  of 
each  hospital  that  is  receiving  a  referral 
center  adjustment  is  reviewed  by  the 
HCFA  regional  office  every  3  years  to 
determine  if  the  hospital  cuntinufs  to 
meet  the  applicable  criteria 

(2)  Retention  critena  To  retain 
referral  center  status,  a  hospital  must 
meet  the  applicable  criteria — 

(i)  In  at  least  2  of  the  last  3  years,  or 
(ii)  For  the  current  year. 

(3)  Cancellation  of  referral  center 
status.  If  a  hospital  does  not  meet  either 
of  the  retention  criterion  in  paragraph 
(0(2)  of  this  section  and  no  ionger 
qualifies  for  a  referral  center 
adjustment.  HCFA  discontinues  the 
adjustment  beginning  on  the  first  day  of 
the  hospital's  next  cost  reporting  penod. 


§412.106    [Amended] 

In  §412.106,  in  paragraphs  ib)|li  and 
(b)(2).  the  phrase  "October  1. 1990"  is 
revised  to  read  "October  1.  1995  " 

E.  Subpart  H  is  amended  as  follows: 

Subpart  H— Payments  to  Hospitals 
Under  ttie  Prospective  Payment 
System 

§412.118    [Amended] 

In  §  412.118,  in  paragraphs  icljli, 
(c)(2),  (dl(l),  and  (d)(2).  the  phrase 
"October  1, 1990"  is  revised  to  read 
"October  1,  1995". 

(Catalog  of  Federal  Domestic  Assistance 
Prt)gram  No  13  773,  Medicar*" — Hospital 
Insurance) 


Dated:  April  25.  1989 

Ix>ui«  B  ilayt, 

Acting  Administmlor.  Health  Care  Plnoncing 
Administration. 

Approved:  May  1, 1968. 
ijo\xi»  W  Sullivan. 
Spcrptcry 

I  Editorial  note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regnlatkna.) 

Addendum — Pn>posed  Sche<Jiil«'  n! 
Standardizini  Amounts  PJfe<tivf  wi'h 
Discharges  On  or  .After  October  1    l««iy 
and  I'pdate  Factor*  and  Targe!  Kale 
Percentages  Effective  V\  iih  Losi 
Reporting  Periods  Beginninji  (  >m    >r  *  fii  ; 
October  1.  1<«9 

I.  Summary  and  Baciiground 

In  this  addendum,  we  are  proposing 
changes  in  the  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  hospital  services. 
We  are  also  proposing  new  target  rate 
percentages  for  determining  the  rate-of- 
increase  limits  (target  amounts)  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

For  hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1989, 
except  for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will  be 
comprised  of  100  percent  of  the  Federal 
rate.  Except  for  hospitals  affected  by  the 
regional  floor,  the  Federal  portion  of  a 
hospital's  prospective  payment  rate  is 
based  on  100  percent  of  the  national 
rate. 

Sole  community  hospitals  are  to  be 
paid  on  the  basis  of  a  rate  per  discbarge 
composed  of  75  percent  of  the  hospital- 
specific  rate  and  25  percent  of  the 
applicable  Federal  regional  rate  (section 
1886(d)(5)(C)(ii)  of  the  Act).  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  composed  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act).  Hospitals 
affected  by  Uie  regional  fioor  are  paid 
on  the  basis  of  85  percent  of  the  Federal 
national  rate  and  15  percent  of  the 
Federal  regional  rate. 

As  discussed  below  in  section  11.  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates.  The  changes,  to  be 
applied  prospectively,  would  affect  the 
calculation  of  the  Federal  rates.  Section 
m  sets  forth  our  proposed  changes  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
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proposed  rule  are  presented  at  the  end 
of  this  addendum  m  section  IV. 

II.  Proposed  Change*  to  ProspectivB 
Payment  Rates  For  Hospitals  for  FY 
1990 

The  basic  methodology  for 
determining  prospective  payment  rates 
is  set  forth  at  $  412.63  for  hospitals 
located  outside  of  Puerto  Rico  The  basic 
methodology  for  determining  the 
prospective  payment  rates  for  hospitHls 
located  in  Puerto  Rico  is  set  forth  at 
SS  412.210  and  412.212.  Below  we 
discuss  the  manner  in  which  we  are 
proposing  to  change  some  of  the  factors 
used  for  determining  the  prospective 
payment  rates.  The  Federal  and  Puerto 
Rico  rate  changes,  once  issued  as  final, 
would  be  effective  with  discharsjcs 
occumng  on  or  after  October  1,  1989.  .As 
required  by  section  1886(d)(4)(C)  of  the 
Act,  we  must  adjust  the  DRG 
classifications  and  weighting  factors  for 
discharges  in  FY  1990, 

In  summary,  the  standardized 
umuunts  set  forth  m  Tables  la,  ib,  and  !c 
of  section  IV  of  this  addendum  were — 

•  Adjusted  to  ensi..''e  burieot  neutrality 
as  provided  in  section  18a6Idi,8i{D)  of 
the  .Act; 

•  Adjusted  by  the  revised  urban  and 
rural  oullier  offsets;  and 

•  I'pdated  by  5,fl  percent  (that  is,  the 
market  basket  percentage  inrrease). 

A  Calculation  of  Adjusted  Standardized 

Amounts 

1   Standardization  of  B.ise-Yoir  Costs  or 
Target  .Amounts 

Section  ltt86(d)(2j!A)  of  the  Act 
required  the  establishment  of  base-year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital  The  preamble 
to  the  interim  final  rule,  published 
September  1,  1983  (48  FR  39:"B3) 
contains  a  detailed  explanation  of  how 
base-year  cost  data  were  established  m 
the  initial  development  of  standard 
amounts  for  the  prospective  pavment 
system  and  how  they  are  used  in 
computing  the  Federal  rates. 

Section  1886(d)(9)(Bi(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987  The 
September  1,  1987  final  rule  contains  a 
detailed  e.xplanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  or,  for  Puerto  Rico, 
adjusted  target  amounts,  from  a  base 
period,  updated  and  otherwise  adjusted 


in  accordance  with  the  provisions  of 

section  1886(dj  of  the  Act,  Sections 
1886(d)(2)(C)  and  (d)(9)(B)(ii)  of  the  Act 
required  that  the  updated  base-year  per 
discharge  costs  and,  for  Puerto  Rico,  the 
updated  target  a.Tiounts,  respectively,  be 
standardized  in  order  to  remove  from 
the  cost  data  the  effects  of  certain 
sources  of  variation  in  cost  among 
hospitals.  These  include  case  mix, 
differences  in  area  wage  levels,  cost  of 
living  adiustments  for  Alaska  and 
Hdwaii,  indirect  medical  education 
costs,  and  payments  to  hospitals  serving 
a  disproportionate  share  of  low-income 
patients 

Since  all  adjustments  for  variation  in 
hospital  operating  costs  or  target 
amounts  have  already  been  accounted 
for  cons'stent  with  the  construction  of 
the  standardized  amounts,  no  revision 
w.'is  made  at  the  hospital  level  for  those 
factors.  That  :s,  the  adjustments  for 
differences  in  case  mix,  wages,  cost-of- 
living,  indirect  medical  education  costs. 
and  payments  to  hospitals  serving  a 
disproportionate  share  of  low  income 
patients  reflected  in  the  FY  1990 
proposed  standardized  amounts  are 
identical  to  those  reflected  in  the  current 
(FY  1989)  standardized  amounts. 

2.  Computing  Urban  and  Rural  Avprages 
Within  Geographic  Areas 

In  determining  the  prospective 
payment  rates  for  FY  1984,  section 
1886{dK2)(D)  of  the  Act  required  that  the 
average  standardized  amounts  be 
determined  for  hospitals  located  in 
urban  and  rural  areas  of  the  nine  census 
divisicms  and  the  nation.  Under  section 
1886(d){9)(B)(iii)  of  the  Act.  the  average 
standardized  amount  per  discharge  for 
FY  1988  must  be  determined  for 
hospiirils  located  in  urban  and  rural 
areas  in  Puerto  Rico. 

For  FY  1990.  except  for  hospitals  in 
P^jerto  Rico  and  those  hospitals  that  are 
affected  by  the  rpgion.d  floor,  the 
Federal  rates  will  be  comprised  of  IfX) 
percent  of  the  national  rate  (section 
18«6!dlil  ){A)(ir,)  of  the  Act).  The  Federal 
rate  for  hospitals  affected  by  the 
regional  floor  is  based  on  85  percent  of 
the  national  rate  and  15  percent  of  the 
regional  rate.  Section  1886(d)(5)(C)(ii)  of 
the  .Act  specififis  that  a  sole  community 
hospitals  Federal  rate  is  based  on  100 
percent  of  the  regional  rate.  Hospitals  in 
Puerto  Rico  are  paid  a  blend  of  75 
percent  of  the  applicable  Puerto  Rico 
standardized  amount  and  25  percent  of 
a  ntitional  standdrdized  payment 
amount 

Section  4002(c)|l)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203)  amended  section  1886(d)(3) 
of  the  Act  to  require  the  Secretary  to 
compute  three  average  standardized 


amounts  for  discharges  occurring  in  a 
fiscal  year  beginning  on  or  after  October 
1, 1987:  one  for  hospitals  located  in  rural 
areas;  one  for  hospitals  located  in  large 
urban  areas;  and  one  for  hospitals 
located  in  other  urban  areas.  Section 
4002(b)  of  Pub.  L.  100-203  amended 
section  1886(d)(2)(D)  of  the  Act  to  define 
a  "large  urban  area"  as  an  urban  area 
with  a  population  of  more  than  1,000.000. 
In  addition,  section  4C09(i)  of  Pub.  L. 
100-203  provides  than  a  New  England 
County  Metropolitan  Area  (NECMA) 
with  a  population  of  more  than  970,000 
is  classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act,  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the  Bureau 
of  the  Census.  Under  that  section  as 
now  amended,  urban  areas  are  referred 
to  as  "other  urban  areas." 

Based  on  1987  population  estimates 
published  by  the  Bureau  of  the  Census, 
the  current  46  large  urban  areas 
continue  to  meet  the  criteria  to  be 
defined  as  large  urban  areas  for  FY  1990. 
A  list  of  those  areas  was  set  forth  in  the 
April  5,  1988  notice  at  53  FR  11138.  in 
addition,  these  areas  are  identified  by 
an  asterisk  in  Tables  4a  and  4c.  No 
additional  areas  were  identified. 
Therefore,  we  are  proposing  no  change 
in  these  areas  for  purposes  of  this 
proposed  rule.  If  new  population 
estimates  are  published  by  the  Bureau  of 
the  Census  before  we  publish  the  final 
rule,  we  would  include  any  resulting 
additions  to  and  deletions  from  the  list 
of  large  urban  areas  in  that  rule. 

Table  la  contains  the  three  national 
standardized  amounts  that  would  be 
applicable  to  most  hospitals.  Table  lb 
sets  forth  the  27  regional  standardized 
amounts  that  would  be  applicable  to 
sole  community  hospitals  and  to 
hospitals  subject  to  the  regional  floor. 
Under  section  1886(d)(9)(A)(ii)  of  the 
Act.  the  national  standardized  payment 
amount  applicable  to  hospitals  in  Puerto 
Rico  consists  of  the  discharge  weighted 
average  of  the  national  rural 
standardized  amount,  the  national  large 
urban  standardized  amount,  and  the 
national  other  urban  standardized 
amount  (as  set  forth  in  Table  la).  The 
national  average  standardized  amount 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 
This  table  also  includes  the  three 
standardized  amounts  *hat  would  be 
applicable  to  most  hospitals  in  Puerto 
Rico. 

The  methodology  for  computing  the 
national  average  standardized  amounts 
is  identical  to  the  methodology  for 
determining  the  regional  amounts. 

The  Office  of  Management  and  Budget 
(OMB)  may  announce  revised  listings  of 


the  Metropolitan  Statistical  Area  (MSA) 
and  NECMA  designations  that  are  used 
in  calculating  the  standardized  amounts. 
If  OMB  makes  the  announcement  before 
we  issue  the  final  rule,  we  will  list  the 
revised  MSA/NECMA  designations  in 
the  addendum  to  the  final  rule. 
Consistent  with  Medicare  policy  and  our 
regulations  at  §  412.63(b)(4).  the  changes 
in  designation  will  be  effective  for 
discharges  occurring  on  or  after  October 
1, 1989. 

3.  Updating  the  Average  Standardized 
Amounts 

In  accordance  with  section 
1886(d)(3)(A)  of  the  Act.  we  are 
proposing  to  update  the  large  urban, 
other  urban,  and  rural  average 
standardized  amounts  and  the  hospital- 
specific  rate  (which  applies  only  to  sole 
community  hospitals)  using  the 
applicable  percentage  increase  specified 
in  section  1886(b)(3)(B)(i)  of  the  Act.  The 
percentage  increase  to  be  applied  is 
mandated  under  that  section  of  the  law 
as  the  estimated  percentage  increase  in 
the  hospital  market  basket  for  hospitals 
located  in  all  areas.  The  percentage 
change  in  the  market  basket  reflects  the 
average  change  in  the  price  of  goods  and 
services  purchased  by  hospitals  to 
furnish  inpatient  care  The  most  recent 
forecasted  hospital  market  basket 
increase  and,  thus,  the  applicable 
percentage  increase  for  FY  1990  is  5.8 
percent. 

Although  the  update  factor  for  FY 
1990  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  no  later  than  March  1. 1989 
on  our  initial  recommendation  of  update 
factors  for  FY  1990  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  For  general  information 
purposes,  we  have  included  this  report 
as  Appendix  B  of  this  proposed  rule. 
Our  proposed  recommendation  on  the 
update  factors  (which  is  required  by 
sections  1886  (e)(4)  and  (e)(5)(A)  of  the 
Act),  as  well  as  our  responses  to 
ProPAC's  recommendations  concerning 
the  update  factors,  are  set  forth  as 
Appendix  C  to  this  proposed  rule. 

4,  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Indirect  Medica! Education.  Section 
1886(d)(3)(C)(ii)of  the  Act  provides  that, 
effective  for  discharges  occurring  on  or 
after  October  1. 1986.  the  average 
standardized  amounts  be  further 
reduced,  taking  into  consideration  the 
effects  of  the  standardization  for 
indirect  medical  education  costs  as 
described  in  section  II. A. 1.  of  this 
addendum.  The  required  adjustment  is 
to  ensure  that  the  program  savings  that 


would  be  achieved  through 
standardizing  for  indirect  medical 
education  on  one  basis  and  computing 
indirect  medical  education  payments  on 
another  basis  are  preserved. 

The  first  such  adjuptmenf  was 
implemented  for  the  standardized 
amounts  effective  October  1,  1986.  (See 
the  September  3,  1986  final  rule  (51  FR 
31.521).)  Since  section  1886(d)(3)(C)(ii)  of 
the  Act,  as  amended  by  section 
4003(B)(2)  of  Pub.  L,  100-203,  required  a 
revision  of  the  adjustment  due  to  the 
reduction  of  the  adjustment  factor  for 
computing  indirect  medical  education 
payments  effective  October  1.  1988.  we 
made  a  further  adjustment  to  the 
standardized  amounts  effective  October 
1. 1988  to  achieve  the  incremental 
savings  that  resulted  from  that  reduction 
in  indirect  medical  education  payments. 
See  the  September  30.  1988  final  rule  (53 
FR  38539)  for  th-  factors  used  to  make 
this  adjustment.  Sincp  there  has  been  no 
change  in  the  indirect  medical  education 
fac  tor  for  FY  W-tO,  we  are  not  proposing 
to  make  any  further  adjustment  to  the 
standardized  amounts  for  FY  1990. 
b.  Rural  Hospitals  Deemed  to  be 
Urban.  Section  1886(d)(8)(B)  of  the  Act 
provides  that  certain  rural  hospitals  are 
deemed  urban  effective  with  discharges 
occurring  on  or  after  October  1, 1988. 
Section  1886|d)|8)(C)  of  the  Act.  as 
added  by  section  8403(a)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647),  specifies 
that  if  the  wage  index  values  applicable 
to  MSAs  that  are  now  deemed  to 
include  certain  niral  hospitals  and  to  the 
rural  areas  in  which  those  hospitals  are 
actually  located  were  reduced  because 
of  the  provisions  of  section  1886(d)(8)(B) 
of  the  Act.  those  wage  index  values 
must  be  recalculated  as  if  that  section 
had  not  been  enacted.  A  separate  wage 
index  value  is  calculated  for  each  of  the 
affected  counties  (that  is.  those  rural 
counties  whose  hospitals  are  deemed 
urban). 

Section  1886(d|(8)|D)  of  the  Act 
specifies  two  payment  conditions  thnt 
must  be  met.  First,  the  FY  1990  urban 
standardized  amounts  are  to  be  adjusted 
80  as  to  ensure  that  total  aggregate 
payments  under  the  prospective 
payment  systemi  after  implementation  of 
the  provisions  of  sections  1886(d)(8)  (B) 
and  (C)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  Second,  the  rural 
standardized  amounts  are  to  be  adjusted 
to  ensure  that  aggregate  payments  to 
rural  hospitals  not  affected  by  these 
provisions  neither  increase  nor  decrease 
as  a  result  of  implementation  of  these 
provisions.  The  foduwmg  adjustment 


factors,  necessary  to  achieve  the 
requisite  budget  neutrality  constraints, 
were  applied  to  the  proposed 
standardized  amounts: 


Oman 

Rurtf 

99943 „ 

1.00030 

c.  Outliers.  Section  1886fd)(5)(A)  of 
the  Act  requires  that  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outhers  and  may  be  made 
for  cost  outliers.  Section  1886(d)(3)(B)  of 
the  Act  correspondingly  requires  that 
the  urban  and  rural  standardized 
amounts,  respectively,  be  separately 
reduced  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
estimated  outlier  payments  for  hospitals 
located  in  urban  areas  and  those  located 
in  rural  areas.  Section  1886(d)(9)(B)(iv) 
of  the  Act  requires  that  the  urban  and 
rural  standardized  amounts  be  reduced 
by  the  proportion  of  estimated  total 
payments  made  to  hospitals  in  Puerto 
Rico  attributable  to  estimated  outlier 
payments. 

Consequently,  instead  of  a  uniform 
reduction  factor  applying  equally  to  all 
the  standardized  amounts,  there  are  two 
separate  reduction  factors,  one 
applicable  to  the  urban  national  and 
regional  standardized  amounts  and  the 
other  apphcable  to  the  rural  national 
and  regional  standardized  amounts. 
Furthermore,  sections  1886(d|(5)(A)(iv) 
and  1886(d)(9)(i)  of  the  Act  direct  that 
outlier  payments  may  not  be  less  than 
five  percent  nor  more  than  six  percent  of 
total  payments  projected  to  be  made 
based  on  the  prospective  payment  rates 
in  any  year. 

In  the  September  30. 1988  final  rule, 
we  set  the  outlier  thresholds  so  as  to 
result  in  estimated  outlier  payments 
(prior  to  consideration  of  the  additional 
covered  days  that  will  result  from  the 
elimination  of  a  day  limitation  on 
Niedicare  inpatient  hospital  services 
under  section  101  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub, 
L  100-360))  equal  to  5.1  percent  of  total 
prospective  payments.  We  also  set  the 
same  outlier  thresholds  and  offsets  for 
the  Puerto  Rico  prospective  payment 
standardized  amounts  as  we  had  for 
hospitals  located  outside  Puerto  Rico. 
Because  certain  changes  we  made  to  the 
outlier  policy  were  not  effective  until 
November  1, 1988,  we  had  two  sets  of 
outlier  thresholds  for  FY  1989.  For 
discharges  on  or  after  October  1, 1988 
and  before  November  1. 1988.  the  day 
outlier  threshold  is  the  geometric  mean 
length  of  stay  for  each  DRG  plus  the 
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lesser  of  22  days  or  2.0  standard 
de\iations  and  the  cost  outlier  threshold 
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B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Living 
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Tabi-E  of  Cost-of-living  Adjustment 
Factors,  Alaska  and  Hawaii  Hospi- 
tals—Continued 


Prospective  Payment  Rate  for  Sole 
Communitv'  Ho9pitals  =  75  percent  of 
the  hospital-specific  portion  +  25 


rural  (see  Tables  la  and  lb.  section  IV 
of  this  addendum). 
Step  2 — ^Multiply  the  labor-related 
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lesser  of  22  days  or  2.0  standard 
dt'vidtions  and  the  cost  outlier  threshold 
IS  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
523,750,  For  discharges  on  or  after 
November  \.  198a,  the  day  outlier 
threshold  is  the  geometric  mean  length 
of  stay  for  each  DRG  plus  the  Ipssfr  of 
24  days  or  3  0  standard  deviations  and 
the  cost  outlier  threshold  is  the  greater 
of  2.0  times  the  prospective  payment 
rate  for  the  DRG  of  $28,000,  The  outlier 
adjustments  for  FY  1989  were  ,9437  for 
the  urban  rates  and  .97""  for  the  rural 
rates. 

We  are  proposing  to  continue  to  set 
the  outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  5,1 
percent  of  total  prospective  payments. 
Therefore,  for  FY  1990,  we  would  set  the 
day  outlier  threshold  at  the  geon.e'Lric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  27  days  or  3  standard 
deviations  and  the  cost  outlier  threshold 
at  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$32,000. 

The  proposed  thresholds  would 
essentially  maintain  the  current  outlier 
payment  split  with  33,5  percent  of  cases 
being  paid  using  the  cost  outlier 
methodology  and  86  5  percent  using  the 
day  outlier  methodology  However,  17,5 
percent  of  the  cases  meeting  the  d  iy 
outlier  threshold  would  be  paid  using 
the  cost  outlier  methodology  because  it 
yields  the  higher  payment.  Our 
simulation  of  FY  1990  outlier  payments 
based  on  FY  1988  Medicare  provider 
analysis  and  review  file  (VfEDPARj  da'a 
indicates  that  the  percentage  of  cases 
that  qualify  as  day  outliers  is  about  80,6 
percent.  The  cases  qualifying  as  day 
outliers  are  expected  to  receive  84.4 
percent  of  outlier  payments  m  FY  19W 
An  estimated  19  4  percent  of  outlier 
cases  would  be  cost  only  outher  cases 
which  are  expected  to  receive  about  15  6 
percent  of  outlier  payments.  The 
following  table  illustrates  this  finding  in 
greater  detail: 


Type  o<  outlier 
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flay  ttvesnoM 

dce 
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Meets  cost  threstyjid  onty 

19.4 

156 

Total 

100,0 

100  0 

The  proposed  outlier  adjustment 
factors  for  F\'  1990  are  as  follows: 


UrtMn 

Rural 

943686 

.977956 

The  5,1  percent  proiection  of  outlier 
payments  is  based  on  covered  days  in 
the  FY  1988  MEDPAR  file  and  does  not 
rt'fiect  the  increase  m  outher  payments 
that  will  occur  in  FY  U>90  as  a  result  of 
the  elimination  of  the  day  limitation  on 
Medicare  inpatient  hospital  services 
under  section  101  of  Pub,  L,  lQO-^60. 
Based  on  FY  1988  data  currentiv 
available  regarding  noncovered  days  of 
hospital  care  furnished  to  Medicare 
beneficiaries  under  the  benefit  structure 
in  effect  prior  to  the  effective  date  of 
Pub  I.,  l(X)-36(),  wp  estimate  that  outlier 
ptiyment  for  the  ad'iitional  days  of 
covered  care  will  be  about  one  percent 
of  total  DRG  payments  By  making  an 
average  5,1  percent  offset  to  the 
standardized  amoun's  in  1990  instead  of 
the  6,1  percent  that  will  result  from  Pub. 
L.  lOO-ibO.  we  are  ensuring  that  the 
additional  benefits  are  finrinced  out  of 
additional  Federal  monies  rather  than 
through  the  updated  standardized 
amounts  and  outlier  funds  For  a  more 
detailed  explanation  of  this  adjustment 
made  to  account  for  the  effect  of  section 
101  of  Pub.  L  100-360.  see  the 
September  30,  1988  final  rule  (53  FR 
38519),  In  that  rule,  we  requested 
comments  on  the  methodology  we  were 
using  to  take  the  effec's  of  section  101  of 
Pub.  L.  100-360  into  account.  We  are 
developing  a  final  rule  to  respond  to  the 
comments  received  from  the  public: 
however,  we  are  proposing  to  use  the 
same  methodology  in  FY  1990  as  was 
used  to  make  the  ad)ustment  in  FY  1989. 

Table  8  of  section  IV  of  this 
addendum  updtites  the  Statewide 
average  cost-to-charse  ratios  for  urban 
hospitals  and  for  rural  hospitals  to  be 
i:sed  in  calculating  cost  outlier  payments 
f  jr  those  hospitals  for  which  the 
int*'rmfdidry  is  unable  to  compute  a 
reasonable  hospital-specific  cost-to- 
charge  ratio   Effective  October  1.  1989. 
th.ese  Statewide  average  ratios  replace 
the  ratios  published  in  the  September  30, 
1988  final  rule  (53  FR  38628),  We 
p-ijposp  that  these  average  ratios  would 
be  used  to  calculate  cost  outlier 
pdyments  for  those  hospitals  for  which 
the  intermediary  computes  cost-to- 
charge  ratios  lower  than  0,36  or  greater 
than  1  23,  This  range  represents  3,0 
standard  deviations  Iplus  or  minus)  from 
the  mean  of  the  log  distribution  of  cost- 
to-charge  ratios  for  all  hospitals.  These 
revised  parameters  would  be  applied  to 
all  updates  to  hospital-specific  cost-to- 
charge  ratios  based  on  cost  report 
settlements  occurring  during  FY'  1990, 


B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Livmg 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  section  II.D.  of  this  addendum.  For 
discussion  purposes,  it  is  necessary  to 
present  the  adjusted  standardized 
amounts  divided  into  labor  and 
nonlabor  portions.  Tables  la,  lb.  and  Ic, 
as  we  propose  in  this  addendum, 
contain  the  actual  labor  related  and 
nonlabor-related  shares  that  would  be 
used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(2KH)  and 
1886(d)(9]{C](iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble  to  this  proposed  rule, 
we  discuss  certain  revisions  we  are 
making  to  the  wage  index.  This  index  is 
set  forth  in  Tables  4a,  4b.  and  4c  of  this 
addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(C}(iv)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  account  of  in  the  adjustment 
for  area  wages  above.  For  FY  1990.  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  would  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  Of  Cost-of-Living  Adjustment 
Factors,  Auvska  and  Hawaii  Hospi- 
tals 


Alaska— All  areas... 
Hawaii 

Oahu.. 

Kauai - 

Maui 

Molokai..-.. 


1.2S 

1.175 
1.20 
1.20 


Table  of  Cost-of-Living  Adjustment 
Factors,  Alaska  and  Hawaii  Hospi- 
tals— Continued 


Lanai... 
Hawaii.. 


1.20 

1.15 


(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of 
Personnel  Management.) 

C.  DRG  Weighting  Factors 

As  discussed  in  section  II  of  the 
preamble  to  this  proposed  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  sorting  them  into 
DRGs,  and  have  developed  weighting 
factors  for  each  DRG  that  are  intended 
to  reflect  the  resource  utilization  of 
cases  in  each  DRG  relative  to  that  of  the 
average  Medicare  case. 

Table  5  of  section  IV  of  this 
addendum  contains  the  weighting 
factors  that  we  propose  to  use  for 
discharges  occurring  in  FY  1990.  These 
factors  have  been  recalibrated  as 
explained  in  section  UC.  of  the 
preamble  to  this  proposed  nJe. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY'  1990 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1990: 

Prospective  Payment  Rate  for  all 
hospitals  located  outside  Puerto  Rico 
except  sole  community 
hospitals  =  Federal  Portion 


Prospective  Payment  Rate  for  Sole 

Community  Ho8pital8  =  75  percent  of 
the  hospital-specific  portion -f  25 
percent  of  the  Federal  portion 
Prospective  Payment  Rate  for  Puerto 
Rico  Hospitals  =  75  percent  of  the 
Puerto  Rico  rate  ^  25  percent  of  a 
discharge-weighted  average  of  the 
Urge  urban,  other  urban,  and  rural 
national  rates 

1.  Federal  Portion 

For  discharges  on  or  after  October  1, 
1989  and  before  October  1,  1990,  except 
for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  the 
hospital's  rate  is  comprised  exclusively 
of  the  Federal  rate.  The  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 
located  in  Census  regions  that  have  a 
regional  rate  that  is  higher  than  the 
national  rate  The  Federal  rate  for  these 
hospitals  equals  85  percent  of  the 
Federal  national  rate  and  15  percent  of 
the  Federal  regional  rate.  For  discharges 
occurring  on  or  after  October  1. 1989  and 
before  October  1,  1990,  rural  hospitals  in 
regions  1.  II.  III.  and  IV  and  urban  and 
large  urban  hospitals  in  regions  I,  IV, 
and  VI  are  affected  by  the  regional  floor. 
For  sole  community  hospitals,  the  25 
percent  Federal  portion  is  based  entirely 
on  the  Federal  regional  rate.  The  Federal 
rates  are  determined  as  follows: 

Step  1 — Select  the  appropriate 
regional  or  national  adjusted 
standardized  amount  considering  the 
tyT^e  of  hospital  and  designation  of  the 
hospital  as  large  urban,  other  urban,  or 


rural  (see  Tables  la  and  lb,  section  IV 
of  this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a.  4b,  and  4c, 
section  IV  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living  adjustment 
factor. 

Step  4 — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  step  3). 

Step  5 — Multiply  the  final  amount 
from  step  4  by  the  weighting  factor 
corresponding  to  the  appropriate  ORG 
(see  Table  5,  section  IV  of  this 
addendum). 

Step  6 — For  sole  community  hospitals, 
multiply  the  result  in  step  5  by  25 
percent.  The  result  is  the  Federal  portion 
of  the  FY  1990  prospective  payment  for  a 
given  discharge  for  a  sole  community 
hospital. 

2.  Hospital-Specific  Portion  (Applicable 
Only  to  Sole  Community  Hospitals) 

The  hospital-specific  portion  of  the 
prospective  payment  rate  is  based  on  a 
hospital's  historical  cost  experience.  For 
the  first  cost  reporting  period  under 
prospective  payment,  a  hospital-specific 
rate  was  calculated  for  each  hospital, 
derived  generally  from  the  following 
formula: 


Base  year  costs  per  discharge 
1961  case-mix  index 


X  update  factor  =  Hospital-specifk  rate 


For  sole  community  hospitals,  the 
hospital-specific  portion  equals  75 
percent  of  the  hospital-specific  rate  for 
all  cost  reporting  periods  beginning  on 
or  after  October  1, 1983.  For  each 
subsequent  cost  reporting  period,  the 
hospital-specific  portion  is  derived  as 
follows: 
Hospital-Specific  Rate  x  Update  Factor 

x  DRG  Weight  x  .75 

For  a  more  detailed  discussion  of  the 
hospital-specific  portion,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772). 

a.  Updating  the  Hospital-Specific 
Rates  for  FY  1990  Cost  Reporting 
Periods.  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1989. 
we  are  proposing  to  increase  the 
hospital-specific  rates  by  58  percent 
(the  market  basket  percentage  increase) 
for  hospitals  located  in  all  areas.  As 
required  by  section  1886(b)(3)(B)  of  the 
Act,  this  is  the  same  percentage  increase 


by  which  we  are  proposing  to  change 
the  Federal  rates  for  FY  1990. 
b.  Calculation  of  Hospital-Specific 

Portion.  For  sole  community  hospital 
cost  reporting  periods  begirmingjjn  or 
after  October  1, 1989  and  before  October 
1.  1990,  the  hospital-specific  portion  of  a 
hospital's  payment  for  a  given  discharge 
would  be  calculated  by — 

Step  1 — Mulltiplying  the  hospital's 
hospital-specific  rate  for  the  preceding 
cost  reporting  period  by  the  applicable 
update  factor  |that  is.  5.8  percent): 

Step  2 — Multiplying  the  amount 
resulting  from  Step  1  by  the  specific  DRG 
weighting  factor  applicable  to  the 
discharge:  and 

Step  3 — Multiply  ing  the  result  in  step 
2  by  75  percent.  (The  result  is  the 
hospital-specific  portion  of  the  FY  1990 
prospective  payment  for  a  given 
discharge  for  a  sole  community  hospital. 
The  prospective  payment  rate  is  the  sum 
of  this  amount  and  the  25  percent 


Federal  portion,  which  is  based  entirely 
on  the  Federal  regional  rate.) 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1. 1989  and  Before 
October  1. 1990. 

a  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban,  other  urban, 
or  rural  designation  of  the  hospital  (see 
Table  Ic.  section  IV  of  the  addendum). 

Step  2 —  Multiply  the  labor  related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  IV  of  the  addendum). 

Step  3 — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount. 
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Step  4 — Multiply  the  result  in  step  3 
by  75  percent 
Step  5— Multiply  the  amount  from  step 


on  the  hospital  s  own  historical  cost 
experience,  trended  forward  by  the 
applicable  update  factors.  This  target 
rimourt  is  aoDlied  as  a  ceiling  on  the 


we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1, 1983  initial 
prospective  payment  final  rule  (48  FR 
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Table  Ic— Adjusted  Standardized  Amoumts  for  Puerto  Rico,  Labor /Nonlabor 


Large  urtMn 


OttMrurtMO 


Rural 
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Step  4— Muli'.p'y  the  result  m  step  3 
by  ^5  percent 

Step  5 — Mil'iph  the  amount  from  step 
3  by  the  weight. ng  factor  corTespondmg 
to  the  appropn^te  DRG  weight  (see 
Table  5.  sect. on  IV  of  the  adclendun;), 

b  .\(:tionci  Rate  The  national 
prospective  pa;,  xent  rate  is  determinei:,: 
as  follows 

Step  1— Multiply  the  labor-rt.ated 
portion  of  the  national  average 
standardized  amount  jsee  Table  Ic, 
section  IV  of  the  addenduirj  by  thp 
appropriate  wage  index. 

Step  2— Sum  the  amount  from  step  1 
and  the  nonlabor  portion  of  the  ndtional 
average  standardized  amount 

Step  3— Multiply  the  result  in  step  2 
by  25  percent. 

Step  4— Mul'iply  the  amount  from,  s'ep 
3  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  weight  (see 
Tdble  5,  section  !V  of  the  addendum.;. 
The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  com.puted  above  eq..^ils 
the  prospec'ivp  paym.er."  for  a  given 
discharge  for  a  hospital  loca'ed  m 
P'uerto  Rico 

III.  Proposed  Target  Rate  Percentages 
for  Hospitals  and  Hospital  Units 
Excluded  From  the  Prospective  Payment 
System 

The  mpc'u'n'  operating  costs  of 
hospitals  and  hc^pital  units  excluded 
from  the  prosptMtive  pdym.ent  3',s*p:" 
are  subicct  to  r  ^.te-of-increase  l:m  's 
establishrd  under  the  author.';,    :f 
seL'ion  18«5(h',  of  the  .-\ct.  wh'i.h  is 
implemented  m  §  413,40  of  the 
regulations.  Under  these  limits,  ar 
annual  target  amount  (expressed  m 
tcrm.s  of  the  mp-i'ient  operating  cost  per 
disrha'-o"!  is  s"*  for  each  hospital,  based 


on  the  hospital  s  own  historical  cost 
expenence.  trended  forward  by  the 
applicable  update  factors  This  target 
amtiun*  is  applied  as  a  ceuing  on  the 
all  swabie  costs  per  discharge  for  the 
h  "-pital's  next  cost  reporting  period. 

,'\  hospital  that  has  inpatient  operating 
cc^'s  per  discharfie  in  excess  of  its 
'arget  amount  would  be  paid  no  m.ore 


than  'hat  amount.  However,  a  hospital 
•hd'  has  inpatient  operating  costs  less 
than  Its  tar«t:t  am'u.mt  would  be  pa.d  its 
cos's  plus  the  lower  of  '11  50  percent  of 
the  difference  between  the  inpatient 
operating  cost  per  diacharve  and  the 
target  amount,  or  :21  ,5  percent  of  the 
'..irset  amoun* 

Each  ho-pi'ars  target  amount  is 
ud,iuFted  annually,  before  the  beginning 
of  ;t3  co'it  r*'porting  period,  by  an 
appii..ablf  'ai-yf't  rate  percentage  For 
cost  repor'ir.s  peri'ids  beginning  on  or 
after  October  1   1989  and  before  October 
1    Tim),  Hec-]'-^n  laaeibrinBUo:  of  the 
,\ct  prc\'id./s  'ha*  the  appliCr-bU- 
percentage  mcrf^ase  is  the  m.arke'  b,asket 
percentage  increase.  In  order  to 
determine  a  hospital's  target  am.ount  for 
its  cost  reporting  period  beginning  m  ¥Y 
1990.  the  hospital's  target  amount  for  its 
reporting  period  that  began  In  FY  \''^B9  is 
increased  by  the  mark"*  baskf ' 
percentage  increase  Tir  FY  V:''*'')  T^e 
most  recent  forecasted  h   sp  t  il  mark  t 
basket  increase  for  FY  i  «o  i^  .5  8 
percent.  Therefore,  the  applicable 
percentage  increase  is  also  5  8  percent. 

rV.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 


we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
m  the  September  1. 1983  initial 
prospective  payment  final  rule  (48  F"R 
39844).  Tables  la.  lb,  Ic,  3c.  4a.  4b,  4c.  5, 
6a,  6b,  6c.  6d.  6e,  6f,  7a,  7b.  and  8  are 
presented  below.  The  tables  are  as 
followsi 
Table  la— National  Adjusted 

Standardized  Amounts,  Labor/ 
Nonlabor 
Table  lb— Regional  Adjusted 

Standardized  Amounts.  Labor/ 
Nonlabor 
Table  Ic— Adjusted  Standardized 
Amounts  for  Puerto  Rico,  Labor/ 
Nonlabor 
Table  3c— Hospital  Case-Mix  Indexes 

for  Discharges  Occurring  m  FY  1988 
Table  4a— Wage  Index  for  Urban  Areas 
Table  4b— Wage  Index  for  Rural  .Areas 
Table  4c— Wage  Index  for  Rural 
Counties  Whose  Hospitals  arc 
Deemed  Urban 
Table  5 — Diagnosis-Related  Groups 
Table  6a— New  Diagnosis  Codes 
Table  6b — New  Procedure  Codes 
Table  6c— Revised  Procedure  Code 
Titles  and  Inclusion  Terms  that 
.Affect  DRG  Assignment 
Table  6d— Expanded  Diagnosis  Codes 
That  .Are  No  Longer  Accepted  in 
GROL'PER 
Table  6p— Deleted  Procedure  Codes 
Table  nf— Additions  to  the  CC 

Exclusions  List 
T,-ible  7a— Length-ofStay  Percentiles 
Using  FY  1989  DRG  Classification 
7;,i,]e  7b— Length-of-Stay  Percentiles 
Using  Proposed  FY  1990  DRG 
Classification 
Table  ft— Statewide  .Average  Cost-to- 
Charge  Ratios  for  Urban  and  Rural 
Hospi'als 


'able,  la— Nat'On,' 


STf;  P   S'^'lNCAi'D 


'^MOUNTS,  Labor /NONUVBOR 


Large  urban 


_.*r<3'-'9ia^9<i 


25 '2  -10 


Ottwr  uft)an 


LaDor,'eiated 


Noo'abof- 
reiated 


Rurai 

— r~ 


l_atxx -related 


Nonlabor- 
feiatea 
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Table  1c— Adjusted  Standardized  Amoumts  for  Puertc  Rtco  labor  Np-nlabor 

Large  irtwn  I  other  urt>ar< 


Puerto  Rico 
National 


Ubof-related  "^^^^^  Labof-related    '      "^""'f^; 


2231  78 
2461  90 


?m  27 

826  10 


2210.06 


395  38 


Rurai 


Latxx -related 


1568.17 


290.47 


BIUJNG  COOC  4120-01-M 


889.89 


2487  94 


S81,22 


2348.00 


650  30 


'ABLE 


-BeGiONA. 


'ED  STANOAROiZED  AMOUNTS,  LABOR/NNONLABOR 


New  E,Tq(a."d  tC  ME,  MA  NH,  Rl.  VT)... 
MkW1«  Aaar^C  (PA.  NJ,  NV1 


Soom  Atiartic  ,0E,  IX.  ^L.  GA.  MD  NC  SC,  VA  WV)... 

East  Norn  Central  ;^L  'N  Mi  O"   »vii  

East  Soutr  Ortral  lAL,  «■■'    MS,  '■N'l  ~... 

We«  North  Central  ilA.  KS   MN   MO   N8   NO,  SO) 

A«»l  Soutri  Central  iAfl,  ^   OK,  Txi       „ „ 

Moontair  lAZ   CO    iC   MT    ►..    NM    U"',  tA^O 

Pacittc  ,AK  CA  H^  OR  WA) — 


Large  urban 


Labor-<elated 


V:,"iat;c,' 
reiateo 


2637.B4 
2368.78 

2529  "^  ' 

2W,'  :,'8 
24,,-  f»4 

2530  ''■<^ 
2S22  «4 

2i,>t  r: 

236C,58 


928  96 

881  53 
812,22 
96061 

7->C  ,{5 

8-5  63 
Sr«  ^2 
'iBA  85 
98 ,'  06 


Other  jrtan 


Labor-related 


Nontabof 
related 


Rural 


Latxx-relatsd 


Nonlabor- 
re'ated 


'      2612  1^ 

91992 

2601  62 

771  34 

2346  70 

872  95 

2494  61 

727  69 

2505  07 

804  31 

2381  76 

632  30 

264 1  n 

951  26 

2413  41  ! 

702  48 

240419 

728  29 

2360  58  1 

589  62 

250575 

867  10 

2294  38  1 

629  93 

2498  28 

798  86 

2200  37  1 

579  31 

2402  40 

856  43 

2237  04 

670  65 

2337  69 

977  44 

2164  15 

750  62 
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»»i»o»iDea 

CASE  MIX 

OlOOOJ 

01 

3283 

010004 

00 

.9768 

010005 

01 

2001 

010006 

01 

.  1990 

oiooor 

00 

.  96S2 

010008 

00 

.9958 

010009 

01 

.0950 

OIOOIC 

00 

.9382 

01001 1 

01 

3046 

010C12 

01 

2934 

010015 

01 

.1283 

010016 

01 

.  1348 

010018 

00 

9271 

010019 

01 

.1173 

010020 

01 

.0713 

010021 

01 

.2613 

010022 

00 

9906 

010023 

01 

1987 

010024 

01 

2T97 

010025 

01 

2001 

010026 

00 

9159 

OlOOTT 

01 

0265 

010028 

01 

0693 

010029 

01 

3331 

010030 

01 

0211 

010031 

01 

2237 

010032 

00 

9153 

010033 

01 

6757 

01003* 

01 

1167 

010035 

01 

1321 

010036 

01 

0820 

010038 

01 

0802 

010039 

01 

S408 

010040 

01 

1958 

010041 

00 

7688 

010043 

00 

9790 

010044 

00 

9449 

010045 

01 

0497 

010046 

01 

2028 

010047 

00 

9099 

010049 

01 

0474 

010050 

00 

9518 

010051 

00 

9054 

010052 

01 

0251 

010053 

00 

9681 

010054 

01. 

1545 

010055 

01. 

2428 

0100S6 

01 

1752 

010057 

01 

1231 

010058 

01. 

0472 

PROVIDER 

010059 

010060 

010061 

010062 

01006* 

010065 

010066 

010067 

oiooae 

010069 
010070 
010072 
010073 
010074 
010075 
010078 
010079 
010080 
010081 
010083 
010084 
010085 
010086 
010087 
010089 
010090 
010091 
010092 
010094 
010095 
010096 
010097 
010098 
010099 
010100 
010101 
010102 
010103 
010104 
010108 
010109 
010110 
010112 
010113 
010114 

oions 

010117 
010U8 
010119 
010120 


CASE  MIX 

00.9476 

00.9855 

00.9974 

01 .0261 

01 .4727 

01.1052 

00.8811 

00.8548 

01  .1417 

01  .1119 

01.2462 

01 .1022 

01  .0158 

01 .0147 

01 . 1006 

01.2224 

01 .1598 

00.9305 

01 .5190 

01.0273 

01.3181 

01 .2934 

01.0361 

01.2834 

01 .0220 

01 .3308 

01.0665 

01 .3211 

01.1642 

00.9746 

00.9394 

01.0463 

01 .0958 

00.9993 

01.1768 

01 .0933 

00.9108 

01.4844 

01.5079 

01.1473 

01.0060 

00.8905 

01 .0848 

01.3528 

01.2401 

00.9533 

00.9695 

01.1595 

01.1738 

00.9839 


PROVIDER 

CASE  MIX 

010121 

01 

.1169 

010122 

00 

.9695 

010123 

01 

.2412 

010124 

01 

.2410 

010125 

01 

.065S 

010126 

01 

.0308 

010127 

01 

.3196 

010128 

00 

.9590 

010129 

01 

.0156 

010130 

01 

.0768 

010131 

01 

.2927 

010134 

00 

.8996 

010136 

00 

.9974 

01C137 

01 

.2552 

010138 

00 

.9890 

010139 

01 

.4275 

010142 

00 

9163 

010143 

01 

.1188 

010144 

01 

2128 

010145 

01 

2506 

010146 

01 

1305 

010148 

00 

9776 

010149 

01 

3321 

010150 

01 

0093 

010152 

01 

2228 

010153 

00 

9076 

020001 

01 

4113 

020002 

01 

0832 

020004 

01 

0198 

020005 

00 

6805 

020006 

01 

0576 

020007 

00 

8032 

020008 

00 

9918 

020009 

00 

8053 

020010 

00 

7503 

020011 

00 

9485 

020012 

01 

3403 

020013 

00 

9343 

020014 

01 

0007 

020017 

01 

2285 

020018 

01 

0145 

020019 

00 

9458 

020020 

00 

9096 

020021 

00. 

8667 

020024 

01. 

0106 

020025 

00. 

9763 

020026 

01. 

3357 

020027 

00. 

9599 

030001 

01. 

2353 

030002 

01. 

4858 

PROVIDER 

CASE  MIX 

030003 

01 

.2718 

030004 

00 

.8996 

030006 

01 

.3812 

0300C7 

01 

.192: 

030008 

01 

.5115 

030009 

01 

.2573 

030010 

01 

.3640 

030011 

01 

.2534 

030012 

01 

.1492 

030013 

01 

.1678 

030014 

01 

.3299 

030016 

01 

.1499 

030017 

01 

2632 

030018 

01 

.4275 

030019 

01 

.1461 

030020 

01 

.3534 

030022 

01 

.2992 

030023 

01 

.1928 

030024 

01 

.4094 

030025 

01 

.2551 

030027 

01 

.0461 

030030 

01 

.5190 

030033 

01 

2807 

030034 

01 

.2289 

030035 

01 

1503 

030036 

01 

1692 

030037 

01 

6452 

030038 

01 

4408 

030040 

01 

0113 

030041 

00 

9199 

030043 

01 

0334 

030044 

01 

0714 

030046 

01 

0271 

030047 

00 

9949 

030049 

01 

0177 

030051 

01 

2033 

030054 

00 

9308 

030055 

01 

1131 

030057 

01 

2373 

030059 

01 

4298 

030060 

01 

2129 

030061 

01 

3310 

030062 

01 

2427 

030063 

01  . 

1536 

030064 

01. 

4190 

030065 

01. 

3331 

030067 

01. 

0187 

030068 

01. 

0702 

030069 

01. 

1765 

030071 

00. 

9596 

PROVIDER 

030072 

030073 

030074 

030C75 

030076 

030077 

030078 

030079 

030080 

030081 

030082 

030083 

03008* 

030085 

030086 

030087 

030088 

030089 

030091 

030092 

030093 

040001 

040002 

040003 

04000* 

040005 

040006 

040007 

040008 

040010 

040011 

040013 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040029 

040030 

040031 

040032 


CASE  MIX 
00  8297 
C  J  ,.  1  6  6  6 
9363 
8773 
6608 
9223 
0313 
7847 
*615 
0099 
0390 
2078 
0S19 
0836 
159S 
2610 
2386 
1795 
00*4 
2174 
2927 
0680 
0554 
9772 
2487 
0712 
9881 
4063 
0500 
1601 
8876 
9844 
1526 
2027 
3506 
1998 
1105 
2392 
3731 
0498 
4767 
9438 
9454 
2794 
1696 
0431 
1043 
9644 
9605 
9867 


00 
00 
00 
00 
01 
00 
0! 
01 
01 
01 
01 
01 
01 
01 
03 
01 
01 
01 

o: 

01 

01 

00 

01 

01 

00 

01 

01 

01 

00 

00 

01 

01 

01 

01 

01 

01 

01. 

01  , 

01 

00 

00. 

01  , 

01  . 

01  . 

01. 

00. 

00. 

00. 
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NOTE   CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


TABLE  3C 

HOSPITAL  CASE  mix    UDEfES  FOB  DISCHARGES   OCCURRUG  III  F 

EDEBAL  FISCAL  VEAS  1988 
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»>I»0VI0£R  C«SE  «IX 

PROVIDER  CASE  «I X 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  Mil 

0«0033    ' ' 

00  8427 

0*0109 

01  .1731 

050053 

01  . 2662 

050112 

01  .35*2 

05017* 

01  5072 

0*0035 

00.9682 

040114 

01.6582 

05005* 

01  .2020 

050113 

01  .  1762 

oso: 75 

01 , 2  281 

0*0036 

01 . 1891 

040115 

01 .0539 

050055 

01  1735 

050114 

01  .4367 

050177 

O;  ,  3370 

0*003"' 

CI  0248 

040116 

01 .2855 

050056 

O: .2209 

050115 

C:  .39*1 

050179 

01  2  3  9  0 

0*0039 

00  969B 

040118 

01 .0822 

050057 

01  .2995 

050116 

01 .3900 

050180 

01  399  1 

0*00*0 

00  9521 

040119 

01.1286 

050058 

01 .3433 

050117 

01  .2*95 

050181 

01  2989 

0*00*1 

01  ,  1647 

040122 

01.0917 

050060 

01 .3374 

050118 

01  .1858 

050183 

01  , 2275 

0*00*2 

01 .2508 

040123 

00.9324 

050061 

01.2165 

050121 

01  .1558 

050186 

01  .33*9 

0*00*3 

01  1359 

040124 

01 . 1261 

050063 

01  .3476 

050122 

01  .4416 

050187 

00.8*93 

0*00** 

00  9018 

040126 

00.9616 

050065 

01 .3989 

050124 

01.2534 

050188 

01.3616 

0«00*S 

00.9934 

040130 

01.0423 

050066 

01 .2228 

050125 

01  .2077 

050189 

00  .  978* 

0*00*7 

00  9985 

040131 

00.9772 

050067 

01 . 1906 

050126 

01  .2758 

050190 

01 . 1255 

0*00*8 

01 . 1054 

050002 

01 . 1747 

050068 

01  .  1*3* 

050127 

01 .2292 

050191 

01 , 3895 

0*0050 

01  0832 

050004 

01  .  1613 

050069 

01  .4303 

050128 

01  .4197 

050192 

01 . 03*8 

0*0051 

00, 9325 

050006 

01.2641 

050070 

01  .2173 

050129 

01 .4901 

050193 

01  .3571 

0*0053 

01 .0286 

050007 

01.3882 

050071 

01  .161* 

050131 

01  2589 

050194 

01  .2509 

0*005* 

01 ,0773 

050008 

01.4082 

050072 

01.231* 

050132 

01 .2185 

050195 

01  3239 

0*0055 

01 .2635 

0S0009 

01.4149 

050073 

01  .1769 

050133 

01.1617 

050196 

01 .2292 

0*0058 

00  9483 

050011 

01.1029 

050074 

00.9898 

050134 

01.1857 

050197 

01 . 7067 

0*0060 

01 ,0273 

050013 

02.1109 

050075 

01.2018 

050135 

01  .4385 

050199 

01 . 2068 

0*0062 

01  1704 

050014 

01.1109 

050076 

01  .4447 

050136 

01 .2170 

050201 

01 . 1347 

0*0063 

01  .3162 

050015 

01.2820 

050077 

01.4231 

050137 

01.1680 

050202 

01 .2520 

0*006* 

00.9926 

050016 

01.1302 

050078 

01.1862 

050138 

01.4661 

050204 

01 .3810 

0*0066 

00.9448 

050017 

01.6505 

050079 

01 .3670 

050139 

01 .2149 

050205 

01 . 15*6 

0*0067 

01 .0037 

050018 

01 .2015 

050080 

01  .  1988 

050140 

01  .2092 

050207 

01 . 1718 

040069 

01 .0309 

050019 

00.9254 

050081 

01  .5107 

050141 

01.0951 

050208 

01 .2135 

040070 

00  8965 

050021 

01.2384 

050082 

01  .3353 

050143 

01 .2441 

050211 

01 .2678 

040071 

01 .2274 

050022 

01.3737 

050084 

01  .4210 

050144 

01.3533 

050212 

01  .0578 

040072 

01 .0783 

050024 

01.2342 

050086 

01  .1019 

050145 

01.2140 

050213 

01 .2373 

040074 

01 . 1025 

050025 

01.5282 

050087 

01.3799 

050146 

01.3133 

050214 

01  .3458 

040075 

01.1270 

050026 

01.5369 

050088 

01.0089 

050147 

00.7515 

050215 

01  .4169 

040078 

00.9487 

050028 

01.2168 

050089 

01.3096 

050148 

01.1166 

050217 

01  .  1311 

040077 

00.9457 

050029 

01.2387 

050090 

01 .2531 

050149 

01 .2100 

050219 

01 .4071 

040078 

01 .2031 

050030 

01.2180 

050091 

01  .1475 

050150 

01.2330 

050220 

01 .2640 

040080 

01.0356 

050032 

01.1491 

050092 

01.1185 

050151 

01.2009 

050221 

01 .4387 

040081 

00.9424 

050033 

01.3271 

050093 

01.4729 

050152 

01.3136 

050222 

01 .3160 

040082 

01 .1086 

050034 

01.2114 

050095 

01 .0919 

050153 

01.5058 

050224 

01 .3882 

040084 

01 .0493 

050036 

01.5066 

050096 

01.1601 

050154 

01.2760 

050225 

01.2460 

040085 

01 .0805 

050038 

01.2440 

050097 

01.2729 

050155 

01.1990 

050226 

01.4159 

040088 

01 . 1084 

050039 

01.4938 

050099 

01.3792 

050158 

01.4219 

050228 

01.2714 

040090 

00.9643 

050040 

01.1204 

050100 

01  .6499 

050159 

01  .2751 

050229 

01 .2637 

040091 

01 .0989 

050041 

01.1596 

050101 

01.3458 

050161 

01.6487 

050230 

01 .3161 

040093 

00.9771 

050042 

01.2169 

050102 

01.2815 

050164 

01.3729 

050231 

01  .4461 

040095 

00.9981 

050043 

01.5265 

050103 

01.4681 

050166 

01.2698 

050232 

01 .6305 

040098 

01.1435 

050045 

01.1583 

050104 

01.3270 

050167 

01.3096 

050233 

01 .1955 

040100 

01.0910 

050046 

01.2075 

050107 

01.3240 

050168 

01.4861 

050234 

01 .2482 

040105 

01 .0275 

050047 

01.5080 

050108 

01.3475 

050169 

01.3921 

050235 

01.3639 

040106 

01.0296 

050049 

01.2851 

050109 

01.9215 

050170 

01.3574 

050236 

01 .2389 

040107 

01.0540 

050051 

01.2040 

050110 

01.1036 

050172 

01.2055 

050238 

01 .3060 

040108 

00.9177 

050052 

01.0888 

050111 

01.2088 

050173 

01  .3663 

050239 

01.3298 

OTE:  CASE 

■IX  INDEXES 

00  NOT  INCLUDE  DISCMAROES 

FROM  PPS 

-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE 

THROUGH  DECEMBER  1988. 
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PRCVIDER 

CASE  mx 

0502*0 

01 

319  3 

050241 

01 

1620 

0502*2 

01 

3396 

0  5  0  2*3 

r^  1 

2707 

C502«5 

01 

53*9 

0502*8 

01 

1355 

0  502  5  1 

01 

09*8 

050253 

01 

1636 

05025* 

01 

13*4 

050256 

01 

5246 

05025"' 

01 

3963 

0  502  58 

01 

3549 

C5028C 

01 

0*12 

050261 

01 

1526 

050262 

01 

5056 

050263 

01 

2836 

05026* 

01 

3300 

050267 

01 

4400 

050268 

01 

2155 

C50269 

01 

2030 

0502TO 

01 

2986 

0502T2 

01 

1734 

0502T3 

00 

5383 

050274 

00 

9618 

050276 

01 

0589 

050277 

01 

2828 

050278 

01 

3589 

050279 

01 

1645 

050280 

01 

2462 

050281 

01 

2612 

050282 

01 

2078 

050283 

01 

3035 

050286 

01 

0268 

050289 

01 

6264 

050290 

01 

3780 

050291 

01 

1505 

050292 

01 

1410 

050293 

00 

.9848 

050295 

01 

3250 

050296 

01 

1450 

050298 

01 

164S 

050299 

01 

.3014 

050300 

01 

.27T1 

050301 

01 

.2649 

050302 

01 

.2255 

050305 

01 

.3546 

050307 

01 

.3422 

050308 

01 

.5009 

050309 

01 

.2865 

050310 

01 

.1224 

PROVIDER 

050312 

050313 

050315 

050317 

050319 

050320 

050324 

050325 

050326 

050327 

050328 

050329 

C50331 

050333 

050334 

050335 

050336 

050337 

050342 

050343 

050345 

050348 

050349 

050350 

050351 

050352 

050359 

050355 

050357 

050359 

050360 

050362 

050363 

050366 

050367 

050369 

05037J 

050372 

050373 

050876 

050377 

050378 

050979 

050380 

050381 

050982 

050983 

050985 

050987 

050988 


CASE  MIX 
01 . 5653 

1370 
3484 
2467 
2829 
1985 
6812 


01.2384 


3240 
5262 
2588 
2693 
3011 
0584 
3408 
2106 
3005 
1405 
2756 
1012 
3225 
3111 
0660 
3408 
4593 
2602 
5958 
8458 
6647 
0594 
2492 
8828 
2514 
1774 
2238 
2568 
9156 
0992 
0951 
2770 
01.0313 
01.1315 
01.0548 
01.5331 
01.0593 
01.9058 
01.3050 
01.2379 
00.9741 
00.8695 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
00 
01 
01 
01 
00 
01 
01 
01 
01 
00 
01 
01 
01 


PROVIDER 

050390 

050391 

050392 

050393 

050394 

050395 

050396 

050397 

050401 

050404 

050406 

050407 

050410 

050411 

050413 

050414 

050417 

050418 

050419 

050420 

050421 

050423 

050424 

050425 

050426 

050427 

050490 

050491 

050432 

050493 

050434 

050435 

050436 

050498 

050440 

050441 

050442 

050443 

050444 

050446 

050447 

050448 

050449 

050450 

050451 

050454 

050455 

050456 

050457 

050458 


CASE  Kit 
01 .2633 
2101 
9564 
3962 
3568 
1767 
4089 
0948 
2542 
1219 
9981 
1717 
0756 
2506 
2563 
2356 
1372 
1477 
1203 
3582 
2607 
0724 
01.5782 
01 .1858 
2456 
9871 
9355 
1377 
3526 
0383 
1191 
1184 
0650 
3937 
1166 
6038 
1948 
9143 
1922 
8702 
3295 
01.0279 
01.2504 
01.1153 
01.0262 
01.6479 
5299 
9395 
4856 
1321 


01 
00 
01 
01 
01 
01 
01 
01 
01 
00 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


01. 
00. 
00. 
01. 
01  . 
01  . 
01. 
01. 
01  . 
01. 
01. 
01. 
01  . 
00. 
01. 
00. 
01. 


01. 
01. 
01. 
01. 


PROVIDER 

050459 

050464 

050467 

050468 

060469 

050470 

050471 

050473 

050476 

050477 

050478 

050481 

050*e? 

050483 

050485 

050486 

050488 

050489 

050491 

050492 

050494 

050496 

050497 

050498 

050502 

050503 

050506 

050510 

050512 

050515 

050516 

050517 

050522 

050523 

050526 

050527 

050528 

050530 

050531 

050534 

050535 

050597 

050539 

050541 

050542 

050549 

050544 

050545 

050546 

050547 


CASE  MIX 

01  .2643 

01 .8406 

01  .2437 

01 .370* 

01 .0038 

01  . 1079 

01  .6311 

01.2550 

01  .2616 

01 .2197 

01  .1013 

01 .3719 

00.  992'' 

01  .3362 

01  .4996 

01  .5430 

01 .2219 

01.1804 

01.3105 

01.2908 

01.1559 

01.5993 

00.9653 

01.1853 

01.6757 

01  .4079 

01.2788 

01.2255 

01.1605 

01.2973 

01.3488 

01.1663 

01.3111 

01.1031 

01  .2240 

01  .3012 

01.1574 

01.2306 

01.1123 

01.2952 

01.3755 

01.1846 

01.2295 

01.4249 

01.1192 

01.2723 

01.2521 

00.8149 

01.0499 

00.8379 


PROVIDER 

CASE  MIX 

0505*9 

01 

5S66 

050550 

01 

27*6 

050551 

01 

3326 

050552 

o: 

1313 

05055T 

01 

2623 

050559 

01 

3506 

050560 

01 

1562 

050561 

01 

oe*3 

050564 

0) 

1767 

050565 

01 

1893 

050566 

01 

OlTl 

050567 

01 

*074 

050568 

01 

2754 

050569 

01 

2310 

050570 

01 

5415 

050571 

01 

3952 

050573 

01 

4033 

050575 

01 

0257 

050577 

01 

2624 

050578 

01 

1269 

050579 

01 

3686 

050580 

01 

1670 

050581 

01 

3250 

050583 

01 

7609 

050584 

01 

2787 

050585 

01 

2542 

050586 

01 

2527 

050587 

01 

2292 

050588 

01 

2003 

050589 

01 

3886 

050590 

01 

3086 

050591 

01 

2145 

050592 

01 

2762 

050593 

01 

2364 

050594 

01 

9708 

050597 

01 

2091 

050598 

01 

2532 

050599 

01 

3867 

050601 

01 

1729 

050603 

01 

3970 

050604 

01 

3157 

050605 

00 

.6935 

050607 

01 

.1731 

050608 

01 

.1388 

050609 

01 

.2453 

050613 

01 

.0398 

050615 

01 

.2281 

050616 

01 

.1597 

050618 

01 

.1738 

050619 

01 

.3208 

s. 
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■OTE   CASE  MIX  INDEXES  DO  ROT  IRCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  IROEXES  IRCLUOE  CASES  RECEIVED  IN  HCFA  CERTRAL  OFFICE  THROUGH  DECEMBER  1988. 
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PROVIDER  CASE  Hit 

PROVIDER  CASE  MIX 

PROVIDER  CASE  »lt 

PROVIDER  CASE  MIX 

►•ROVIDER  r*^F  rr  x 

050622 

01  2019 

060018 

01 ,1015 

060076 

01 .3107 

080002 

01 . 1626 

1  00036 

0  1 

.2915 

050623 

01 , 2737 

060019 

01 .5793 

060077 

01 . 1313 

080003 

01  .2396 

1  0003B 

0 ; 

,4  740 

050624 

01 . 1623 

060020 

01 .3951 

060083 

00.6641 

080004 

01 .2091 

100035 

01 

.  3709 

050625 

0 : .372? 

060022 

01 .4930 

060085 

00.9  96! 

080005 

01  - :203 

:  0  0  0  <  c 

A  . 

,4375 

0  5  0  6  3  C 

01 , 0703 

060023 

01 .3181 

06008T 

01 .2385 

080006 

01  .  1392 

1C0042 

0  1 

202 '' 

C  5  0  6  3  3 

01 . 2048 

060024 

01 .4661 

060088 

01  .1188 

08&007 

01  .  1617 

100043 

01 

2585 

050635 

01 .3025 

060026 

01 .3577 

060090 

00. 9943 

090001 

0:  .  3465 

100044 

C  1 

28  94 

050636 

01  243! 

060027 

01 .2184 

060092 

00.7116 

090002 

01  .1372 

10004$ 

01 

2839 

050637 

01 . 2534 

060028 

01 .3609 

060093 

01 .0628 

090003 

0!  .  3843 

100046 

0: 

2375 

050638 

00. 9127 

060029 

00.9855 

060096 

01  .0744 

090004 

01 .4648 

100047 

01 

1  883 

0  50  6  41 

01 .0439 

060030 

01.2242 

060098 

01  .2236 

090005 

01 .2578 

100048 

00 

,959: 

050643 

00. 9180 

060031 

01.3747 

060099 

00. 9765 

090006 

01  .2370 

100049 

CI 

2856 

050644 

01 , 2581 

060032 

01 .3272 

060100 

01 . 1018 

090007 

01 .0997 

100050 

01 

1028 

050649 

01 .2914 

060033 

01  .  1873 

060101 

01 .4707 

090008 

01  2203 

100051 

01 

.156* 

050650 

01  .241  1 

060034 

01.2366 

070001 

01 .7252 

090009 

01 .2011 

100052 

01 

2448 

050651 

01 .2542 

060035 

01 .2224 

070002 

01 .5609 

090010 

01 .0295 

100053 

01 

.  1  234 

050655 

01 .1354 

060036 

01 . 1337 

070003 

01 . 1990 

090011 

01 . 5670 

100054 

01 

.  3635 

050660 

01 .1240 

060Q37 

01  .0163 

070004 

01 .2202 

100001 

01  .3058 

100055 

01 

2  6  01 

050661 

00  9288 

060038 

01  .  1698 

070005 

01 .2852 

100002 

01  .3513 

100056 

CI 

2733 

C50663 

01 .2331 

060039 

01. 1339 

070006 

01.2305 

100004 

01  .  1059 

100057 

01 

2518 

050666 

00  9799 

060041 

01 .1037 

070007 

01  .2447 

100005 

01 .0262 

100059 

01 

49O' 

05066T 

01 . 1776 

060042 

00.9443 

070008 

01 .1458 

100006 

01  4364 

100060 

01 

.4989 

050668 

01 .2579 

060043 

01 .0355 

070009 

01.2514 

100007 

01 . 7440 

100061 

01 

.  3183 

050669 

00.9627 

060044 

01.1870 

070010 

01.4241 

100008 

01 .5507 

100062 

01 

.3110 

050670 

00  8219 

060045 

01  .0163 

070011 

01 .2690 

100009 

01 .3568 

100063 

01 

2653 

050671 

00.9437 

060046 

01  .1143 

070012 

01 .2004 

100010 

01 .2826 

100065 

01 

.0761 

0S0672 

00. 6709 

060047 

01.0551 

070013 

01.2340 

100011 

00. 9355 

100067 

01 

,  3055 

050674 

01 .1651 

060049 

01.1105 

070014 

01.1135 

100012 

01.3405 

100068 

01 

.  2242 

050675 

01 .2063 

060050 

01.1554 

070015 

01 .2546 

100013 

00.7921 

100069 

01 

3041 

050676 

00.9595 

060051 

01.3255 

070016 

01.2616 

100014 

01.1441 

100070 

01 

.3329 

050677 

01.2118 

060052 

00.9187 

070017 

01.3543 

100015 

01.2547 

100071 

01 

2738 

050678 

01 . 1855 

060053 

00.8646 

070018 

01.1643 

100016 

01 .0029 

100072 

01 

1688 

050679 

01 .1289 

060054 

01.2171 

070019 

01.1996 

100017 

01 .3490 

100073 

01 

5942 

050S80 

01.1273 

060056 

00.9162 

070020 

01 .3582 

100018 

01.3385 

100074 

01 

2246 

060001 

01 .3760 

060057 

01.2870 

070021 

01 .2182 

100019 

01.4172 

100075 

01 

5708 

060003 

01 .1847 

060058 

00.8522 

070022 

01.6087 

100020 

01.2483 

100076 

01 

2343 

060004 

01 .0812 

060060 

01 .0444 

070023 

01  .2008 

100021 

01  .2192 

100077 

01 

2373 

060005 

01.4927 

060062 

00.9475 

070024 

01. 1744 

100022 

01 .4529 

100078 

01 

1765 

060006 

01.1415 

060063 

01.1085 

070025 

01.5234 

100023 

01.3246 

100079 

01 

2233 

060007 

01  .1591 

060064 

01.2838 

070026 

01 .2655 

100024 

01  .1624 

100080 

01 

4242 

060008 

01.1681 

060065 

01 .2221 

070027 

01.2851 

100025 

01  .4596 

100081 

01 

1212 

060009 

01 .2713 

060066 

01.0278 

070028 

01.3645 

100026 

01  .3600 

100082 

01  . 

3687 

060010 

01.5097 

060067 

01.0026 

070029 

01.2723 

100027 

00.9281 

100083 

01  . 

1814 

060011 

01.1978 

060068 

01.1854 

070030 

01.1809 

100028 

01.2159 

100084 

01  . 

3186 

060012 

01 .3752 

060070 

01.1977 

070031 

01.2598 

100029 

01.2666 

100085 

01  . 

1885 

060013 

01.2428 

060071 

01.2069 

070033 

01.1792 

100030 

01.0405 

100086 

01  . 

2320 

060014 

01.4481 

060072 

00.9829 

070034 

01.2401 

100032 

01.3119 

100087 

01  . 

6105 

060015 

01.3353 

060073 

00.8826 

070035 

01.2749 

100033 

01.3322 

100088 

01  . 

3093 

060016 

01.1399 

060074 

00.9830 

070036 

01.2940 

100034 

01.3764 

100089 

01  . 

2391 

060017 

01 .2586 

060075 

01.1971 

080001 

01.4041 

100035 

01.3112 

100090 

01. 

1900 
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■OTE;  CASE  MIX  IROEXES  00  HOT  IHCLUOE  DISCHARGES  FRO*  PPS-EXERIPT  URITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  MCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


T»B. 


MOSPITIL  C«SE  mt    IXOEXES  FOR  DISCHARGES   OCClfRBIIlO  IN  FEDERAL  FISCAL  ''EAR  1988 
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CO 
o 

o 


PBCVIDEB 

10009? 

100093 

100098 

100039 

100100 

100102 

100103 

100105 

10C106 

100107 

;  0  0 1 0  8 

iOC!09 
100  1  !  0 
1001 12 
100113 

1 0  0 : 1 « 

10  0115 
5001 1 7 
10  0118 
100120 
100121 
100122 
10012* 
100125 
1001 26 
100127 
100128 
100129 
100130 
100131 
100132 
100134 
100135 
100137 
100138 
100139 
100140 
100142 
100143 
100144 
100145 
100146 
100147 
100149 
100150 
100151 
100152 
100154 
100156 
100157 


CASE  MIX 


171  7 
3049 
0060 
2199 
1459 
1485 
9799 
2317 
1255 
2233 
0492 
2131 
3738 
9977 
5849 
2713 
2045 
1615 
1313 
2415 
1394 
3265 
3134 
1124 
3166 
4016 
02.1579 
01 .2490 
01 .2300 
01 .2401 
01 .3198 
00.9977 
01 .4516 
01 .1897 
00.9774 
01 .1808 
01 . 1073 
0629 
0912 
0446 
2215 
0774 
0827 
1914 
2337 
6291 
1645 
338? 
0964 
3803 


0  1 

o: 

o; 

01 
01 

00 

o: 

01 

01  . 

Cl 

01 

00, 

01 

01 
01 

01 
01 
01 

01 
01 
01 
01 

o: , 


01  . 

01  . 

01  , 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 


PROVIDER 

100159 

100160 

100161 

100162 

100164 

100165 

100166 

100167 

100168 

100169 

100170 

100172 

100173 

100174 

100175 

100176 

100177 

100179 

100180 

100181 

100183 

100185 

100186 

100187 

100189 

100191 

100194 

100195 

100196 

100199 

100200 

100263 

100204 

100206 

100207 

100208 

100209 

100210 

100211 

100212 

100213 

100214 

100217 

100218 

100219 

100220 

100221 

100222 

100223 

100224 


CASE  MIX 
01 .0178 
1517 
3282 
2497 
9849 
9453 
3327 
2745 
2907 
5804 
1987 
2418 
2371 
4617 
1158 
7422 
3246 
4845 
3988 
1257 
2508 
0834 
3344 
2612 
2364 
2562 
2435 
2177 
2445 
2981 
01.2610 
01.2130 
4515 
2504 
3026 
3713 
3287 
3811 
2653 
3440 
3522 
3C12 
1281 
0147 
3073 
6354 
6748 
2097 
3405 
1718 


01  . 
01  . 
01  . 
00. 
00. 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  , 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01. 
01  . 
01  . 
01  . 


01  . 

01  . 

01. 

01. 

01  . 

01. 

01, 

01. 

01. 

01. 

01. 

01. 

01 

01 

01 

01 

01 

01 


PROVIDER 

100225 

100226 

100227 

100228 

100229 

100230 

100231 

100232 

100234 

100235 

100236 

100237 

100238 

100239 

100240 

100241 

100242 

100243 

100244 

100246 

100248 

100249 

100252 

100253 

100254 

100255 

100256 

100258 

100259 

100260 

100262 

100263 

100264 

100265 

100266 

100267 

100268 

100269 

100270 

100271 

100273 

100275 

100276 

100277 

110001 

110002 

110003 

110004 

110005 

110006 


CASE  MIX 
01  2302 
1981 
0150 
1835 
3805 
1996 
4917 
1498 
2962 
2860 
3115 
7582 
3457 
3812 
7383 
9698 
2074 
2779 
2615 
2414 
4686 
2482 
2234 
2083 
2384 
2796 
01.3105 
01.4649 
01.2020 
01  .2005 
01.2691 
2551 
3141 
2030 
1605 
2968 
2467 
2332 
00.8866 
01.4322 
0613 
1672 
2513 
0931 
1350 
2192 
1616 
2399 
1741 
1973 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
00 
00 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


01 
01 
01 
01 
01 
01 
01 


01 

01  . 

01 

01 

01 

01 

01 

01 

01 

01 


PROVIDER 

110007 

110008 

110009 

110010 

11001 1 

110013 

110014 

110015 

110016 

110017 

110018 

110020 

110023 

110024 

110025 

110026 

110027 

110028 

110029 

110030 

110031 

110032 

110033 

110034 

110035 

110036 

110037 

110038 

110039 

110040 

110041 

110042 

110043 

110044 

110045 

110046 

110048 

110049 

110050 

110051 

110052 

110054 

110055 

110056 

110059 

110061 

110062 

110063 

110064 

110065 


CASE  MIX 
01  .3935 
1121 
0698 
8303 
1312 
0559 
1591 
0548 
1823 
9324 
1212 
1601 
1293 
2554 
2097 
0997 
0290 
3422 
2092 
1792 
1145 
1495 
2230 
2226 
1759 
4944 
1439 
1970 
1749 
9314 
1543 
0298 
4233 
0800 
0355 
1951 
1241 
9984 
0348 
9431 
00.8837 
01.1593 
9331 
9201 
1312 
9541 
9545 
0536 
1912 
0899 


01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
00. 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01. 
01. 
01  . 
01  . 
01  . 
01. 
01  . 
01  . 
00. 
01. 
01. 
01  . 
01. 
01. 
01. 
01  . 
00. 
01. 
00. 


00. 
00. 
01. 
00. 
00. 
01. 
01. 
01. 


PROVIDER 

CASE  MIX 

110066 

01 

2321 

110069 

01 

1050 

110070 

00 

9521 

110071 

cc 

957« 

110072 

00 

9  56  1 

110073 

01 

0301 

110074 

c: 

2205 

U0075 

01 

1623 

110076 

01 

2742 

110077 

c: 

0031 

110078 

0: 

4363 

110079 

Cl 

0614 

110080 

Cl 

1  16* 

110081 

01 

0116 

110082 

01 

7378 

110083 

01 

2727 

110085 

01 

1042 

110086 

01 

1433 

110087 

01 

1894 

110088 

00 

8405 

110089 

01 

1161 

110091 

01 

2250 

110092 

01 

1230 

110093 

01 

0375 

U0094 

01 

0037 

110095 

01 

2338 

110096 

01 

0883 

110097 

01 

0661 

110098 

00 

9565 

110099 

00 

8753 

110100 

01 

0774 

110101 

00 

9860 

110103 

00 

9274 

110104 

01 

0679 

110105 

01 

1138 

110107 

01 

4768 

110108 

00 

9164 

110109 

00 

9811 

110111 

00 

9821 

110112 

00 

9590 

110113 

00 

9716 

110114 

01 

0571 

110115 

01 

3646 

110117 

01 

0081 

110118 

00 

9332 

110120 

01 

0603 

110121 

00 

9772 

110122 

01 

1807 

110123 

00 

8763 

110124 

01 

.0405 
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(inTF   CASE  MIX  INDEXES  DO  HOT  IHCLUDE  DISCHARGES  FROII  PPS-EXEMPT  UMITS. 

cIsE  Ml!  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


TAB.£  3C 


HOSPITAL  CASE  mix  IHOEXES  FOR  DISCHARGES   OCCORRItIG  III  FEDERAL  FISCAL  YEAR  1988 


PAGE 


fc  Of  23 


PROVIDER 

nous 

110127 
1 10128 
11012  9 

1 10130 
110131 

1 10132 

1 10133 
11013* 
110135 
110136 
UOIAO 
1  1  0  1  ♦  1 
110142 
:  1  0  1  4  3 
11014  4 

; :  0 1 4  6 

1  10149 
1  10150 
110151 
1  10152 
1  10153 
110154 
110155 
110156 
1 10157 
110161 
110162 
110163 
110164 
110165 
11016  6 
110168 
110169 
110170 
110171 
1 10172 
110174 
110175 
110176 
110177 
110178 
110179 
110181 
110183 
110164 
110185 
110186 
110187 
110188 


CASE  MIX 
01  0972 
9815 
.1901 
,3609 
0226 
9934 
1256 
9571 
8848 
.0741 
,1307 
.9175 
9063 
1410 
.2187 
.2080 
8993 
0609 
138S 
06S8 
9401 
0097 
9924 
9971 
9316 
.1217 
.2419 
8512 
2505 
.2909 
.14(0 
.2717 
3248 
7015 
,8625 
.1932 
.0925 
9884 
9588 
.1102 
3(14 
.0S4( 
.1989 
.0322 
.1184 
.0992 
.0878 
.0920 
.0271 
.2572 


00. 

01  . 

01  . 

01 

00. 

01  . 

00. 

00. 

01  . 

01, 

00. 

00 

01  . 

01  . 

01  . 

00. 

01 

01 

01 

00. 

01  . 

00. 

00. 

00 

01  . 

01  . 

00. 

01  . 

01  . 

01  . 

01  , 

01  , 

00. 

00. 

01 

01 

00. 

00. 

01  . 

01  . 

01 

01 

01  , 

01 

01 

01 

01 

01 

01 


PROVIDER 

110189 

110190 

110191 

110192 

110193 

110194 

110195 

110196 

110198 

110200 

110201 

110202 

110203 

120001 

120002 

120003 

120004 

120005 

120006 

120007 

120008 

120009 

120010 

120011 

120012 

120014 

120015 

120016 

120018 

120019 

120021 

120022 

120024 

130001 

130002 

130003 

130005 

130006 

130007 

130008 

130009 

130010 

130011 

130012 

130013 

1^0014 

130015 

130016 

130017 

130018 


CASE  MIX 
01 .0189 
0167 
2128 
2950 
0673 
9756 
0813 
8065 
2101 
4933 
2020 
0912 
9262 
4916 
0566 
0356 
2532 
0976 
1457 
5433 
0272 
8924 
4065 
2881 
0283 
1479 
7445 
9906 
9022 
0524 
8121 
4033 
9604 
9957 
3376 
2410 
2713 
5848 
3844 
8475 
0136 
0144 
3076 
9967 
1959 
2684 
0457 
9319 
9894 
3(63 


01  . 
01  . 
01  . 
01  . 
00. 
01  . 
01  . 
01  . 
01  . 
01. 
01  . 
00. 
01  . 
01  . 
01. 
01  . 
01  . 
01  . 
01  . 
01  . 
00. 
01. 
01  . 
01  . 
01  . 
00. 
00. 
00. 
01. 
00. 
01  . 
00. 
00. 
01  . 
01. 
01. 
01  . 
01. 
00. 
01  . 
01  . 
01. 
00. 
01. 
01. 
01. 
00. 
00. 
01  . 


PROVIDER 

130019 

130021 

130022 

130024 

130025 

130026 

130027 

130028 

130029 

130030 

130031 

130034 

130035 

130036 

130037 

130038 

130039 

130040 

130043 

130044 

130045 

130048 

130049 

130050 

130051 

130054 

130056 

140001 

140002 

140003 

140004 

140005 

140007 

140008 

140010 

140011 

140012 

140013 

140014 

140015 

14001( 

140017 

140018 

140019 

140023 

140024 

140025 

140026 

140027 

140029 


CASE  MIX 
01  1813 
0548 
1940 
1800 
9403 
1158 
9153 
1900 
0933 
9279 
0477 
9343 
0184 
1200 
2706 
9003 
0687 
0453 
0576 
9937 
93(5 
9719 
2511 
03(3 
0412 
8653 
9555 
2628 
2181 
9(99 
042S 
8718 
1614 
2523 
3230 
0323 
2524 
2893 
9(51 
1724 
9750 
2759 
3262 
9351 
1490 
9608 
0829 
1282 
110( 
2809 


01  . 
01  . 
01  . 
00. 
01  . 
00. 
01  . 
01  . 
00. 
01. 
00. 
01  . 
01  . 
01  . 
00. 
01  . 
01. 
01  . 
00. 
00. 
00. 
01. 
01  . 
01  . 
00. 
00. 
01. 
01. 
00. 
01. 
00. 
01  . 
01. 
01. 
01. 
01  . 
01  . 
00. 
01. 
00. 
01. 
01  . 
00. 
01. 
00. 
01. 
01  . 
01  . 
01  . 


PROVIDER 

140030 

140031 

140032 

140C33 

140034 

140035 

140036 

140037 

140038 

140039 

140040 

140041 

140042 

140043 

140045 

140046 

140047 

140048 

140049 

140051 

140052 

140053 

140054 

140055 

140058 

140059 

1400(1 

140062 

140063 

140054 

1400(5 

140066 

140067 

1400(8 

1400(9 

140070 

140072 

140074 

140075 

140077 

140079 

140080 

140081 

140082 

140083 

140064 

140085 

14008( 

140067 

140088 


CASE  MIX 
01  3899 
0116 
1313 
2264 
1223 
0920 
0615 
0623 
0597 
0229 
1955 
0677 
0256 
1401 
0290 
1749 
0695 
1387 
2623 
1666 
1945 
5275 
3170 
01.0359 
01 .0870 
0546 
1311 
23(5 
2264 
2075 
01.2437 
01.1(86 
4628 
2325 
0015 
3347 
1410 
01.0557 
01.2695 
01.0023 
01 .19(6 
01.5(94 
01.0784 
01.19(6 
01.15(7 
01.2126 
01.1S2( 
01.0874 
01.2625 
01.5157 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


01 
01 
01 
01 
01 


01 
01 
01 
01 
01 


PROVIDER 
140089 

140090 
14  0091 
140093 
140094 
140095 
140097 
140098 
140099 
140100 
140101 
140102 
140103 

140104 
140105 
140107 
140108 
140109 
140110 
140112 
140113 
140114 
140115 
140116 
140117 
140118 
140119 
140120 
140121 
140122 
140123 
140124 
140125 
140126 
140127 
140128 
140129 
140130 
140132 
140133 
140184 
140135 
14013( 
140187 
140188 
140189 
140140 
140141 
140142 
140143 


CASE  MIX 
01  ,  150^ 
C  1  ,  2  5  1  ^ 
01 .324* 
CI . 1223 
C  1  ,  2  1  0  * 
01  .3263 
C: .0382 
01  .236* 
01  .  1639 
01 ,3380 
O:  .120* 
01  ,  0347 
01  .  1260 
01.1193 
01 .2388 
00.9422 
01  .1732 
00.9949 
01 . 190* 
01  .  1142 
01 .4125 
01  .1638 
01.1152 
01.2417 
01 . 1880 
01.3846 
01 .4599 
01.1507 
00.9932 
01.2389 
01.1787 
01.1729 
01 .2047 
01  .4399 
01.1250 
01 .0014 
01.0483 
01.1264 
01.3250 
01.2732 
00.7201 
01.1(60 
01.1(44 
01 .0099 
01.1573 
01.0746 
01.0389 
01.0078 
01.0733 
01.0940 
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NOTE   CASE  MIX  IROEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  mx  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


BEST  COPY  AVAILABLE 


2 


T»9lE  3'. 


MCS«»IT»L  C«SE  «IX  IHOEXES  FOR  OISCMIRCES   OCCURRING  III  FEOER«L  FISCAL  YE»R  1988 


PiGE 


y    CC  23 


PROVIDER  CASE  tat 

1*0144 

01 

,0641 

1*0145 

01 

.  1319 

1401*6 

00 

.9714 

1  4  0  1  4  7 

01 

.0415 

140148 

01 

,4147 

140150 

01 

.2823 

140151 

01 

.0242 

14C152 

01 

.0620 

140154 

01 

.  1674 

140155 

01 

.  1530 

140156 

01 

.2690 

14C158 

01 

.2398 

1401 5? 

01 

2068 

140160 

01 

.2592 

140161 

00 

.9844 

140162 

01 

.1581 

14  016  4 

01 

,2144 

140165 

01 

.0352 

14  016  6 

01 

.  1474 

14016  7 

01 

.1486 

140169 

01 

0593 

1*01 70 

01 

0230 

14  0171 

00 

9364 

1*0172 

01 

4076 

1*0173 

00 

9767 

1*017* 

01 

2403 

1*0176 

01 

1802 

1*0177 

01 

1565 

140179 

01 

2478 

140180 

01 

3038 

140181 

01 

1939 

140182 

01 

2861 

1*0184 

01 

1215 

1*0185 

01 

2479 

1*0186 

01 

1437 

140187 

01 

3228 

140188 

00 

9994 

140189 

01 

1292 

140190 

01 

0310 

140191 

01 

1814 

140192 

01  . 

1106 

140193 

00. 

9786 

140197 

01. 

2970 

140199 

01. 

0903 

140200 

01. 

3575 

140202 

01  . 

1763 

140203 

01  . 

1029 

140204 

01  . 

1832 

140205 

01  . 

0511 

140206 

01. 

1186 

PROVIO 

140207 

140208 

140209 

140210 

140211 

140212 

140213 

140215 

140217 

140218 

140219 

140220 

140223 

140224 

140226 

140228 

140229 

140230 

140231 

140232 

140233 

140234 

140235 

140236 

140239 

140240 

140241 

140242 

140243 

140245 

140246 

140247 

140249 

1402>0 

1402$1 

140252 

140253 

140258 

140211 

140271 

140273 

140275 

140276 

140260 

140281 

140285 

140286 

140288 

140289 

140290 


ER  CASE  MIX 
01 .2588 
01  .3544 
01 .3543 
00.9896 
01  .  1138 
01 .1204 
01 .1970 
01  .1467 
01 .275? 
01.0234 
01 .2277 
01  .0644 
01 .3664 
01 .2837 
00.8939 
01 .5346 
01 .0605 
00.9743 
01 .2709 
01 .0203 
01 .4067 
01 .2048 
01 .0237 
01.0312 
01 .4324 
01.1818 
00.9005 
01 .3024 
01.1024 
01 .0090 
01.0302 
00.9889 
00.8511 
01.2537 
01.2605 
01.2532 
01.2881 
01.3124 
01.1714 
01.0975 
01.1149 
01.1294 
01.7959 
01.1411 
01.3854 
01.1030 
01.1496 
01.4635 
01.2849 
01.2378 


PROVIO 

140291 

140292 

140293 

140294 

140295 

140297 

140298 

140299 

150001 

150002 

150003 

150004 

150005 

150006 

150007 

150008 

150009 

150010 

150011 

150012 

150013 

150014 

150015 

150017 

150018 

150019 

150020 

150021 

150022 

150023 

150024 

150025 

150026 

150027 

150029 

150030 

150031 

150032 

150033 

150034 

150035 

150036 

150037 

150038 

150039 

150042 

150043 

150044 

150045 

150046 


ER 


CASE  MIX 

01 .2073 

.1996 

.9559 

.0758 

.2090 

.3377 

.5154 

.0564 

.1448 

.2084 

.4533 

.2266 

.2013 

.1988 

.1655 

.2591 

.2296 

.0756 

.2151 

.4148 

.0268 

.2490 

,1224 

,4535 

1815 

2260 

0255 

4473 

1247 

2786 

1705 

3705 

1424 

0645 

1122 

1030 

9642 

5972 

4801 

2224 

1592 

0455 

2041 

1536 

0025 

2078 

1433 

1975 

1078 

2956 


01 

00 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01. 

01, 

01, 

01  . 

01. 

01. 

01  . 

01  . 

01. 

01. 

01. 

00. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 


PRDVID 

150047 

150048 

150049 

150050 

150051 

150052 

150053 

150054 

150056 

150057 

150058 

150059 

150060 

150061 

150062 

150063 

150064 

150065 

150066 

150067 

150069 

150070 

150071 

150072 

150073 

150074 

150075 

150076 

150077 

150078 

150079 

150081 

150082 

150083 

150084 

150085 

150086 

150088 

150089 

150090 

150091 

150092 

150094 

150095 

150096 

150097 

150098 

150099 

150100 

150101 


ER  CASE  MIX 
01  .4417 
01 .2001 
01.0360 
01  .1493 
01  .2317 
01 .0624 
00.9872 
01 .0602 
01 .5424 
02.2533 
01  .3601 
01 .0950 
01 . 1444 
01 . 1952 
00.9952 
01.1523 
01 .0578 
01 .1201 
01 .0993 
00.9466 
01 .2050 
01.0108 
01.2286 
01.2490 
01 .0533 
01.3924 
01.2149 
01.0200 
01 .0818 
01.0467 
01.0430 
01.0846 
01  .3337 
00.8155 
01.5649 
00.9337 
01.1946 
01.1722 
01.1902 
01.3066 
01 .0716 
01.1446 
00.9976 
01.0423 
01.0136 
01.0365 
01.0621 
01.2628 
01.4395 
01 .0534 


MOV  ID 

150102 

150103 

150104 

150105 

150106 

150109 

150110 

150111 

150112 

150113 

15011* 

150115 

150122 

150123 

15012* 

150125 

150126 

150127 

15012<3 

150129 

150130 

150132 

150133 

15013* 

150135 

150136 

160001 

160002 

160003 

160005 

160007 

160008 

160009 

160012 

160C13 

16001* 

160016 

160018 

160020 

160021 

160023 

16002* 

160025 

160026 

160027 

160028 

160029 

160030 

160031 

160032 


Oi 


ER  C* 
01 
00 
01 
01 
00 
01 
00 
01 
01 
01 
01 
01 
01 
00 
01 
01 
01 
01 
01 
01  . 
01  . 
01  . 
01  . 

01  . 

00, 

00. 

01  . 

01  . 

01  . 

01  . 

01  . 

01. 

01  , 

01  . 

01  . 

00. 

01  . 

00. 

01. 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 

01  . 


SE  MIX 

019  8 
,9667 
,  1067 
.116  3 

9S33 
,2611 
,  92*3 

0903 
,1211 
,16  3  7 
.024* 
.2101 

0909 

987* 
,  1*20 

2755 
,  6361 
.  1781 
,  1267 

1630 
.17*; 
.3121 
.2237 
.3078 
9272 
9643 
1404 
3229 
0387 
1165 
0580 
0990 
0710 
0834 
1814 
9828 
2161 
9667 
0726 
0415 
1173 
1890 
5248 
1418 
1215 
1351 
2082 
2510 
0491 
0512 
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ICTE:  CASE  MIX  INDEXES  DO  HOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER 


1988. 


«9.£  3C  :  HOSPITAL  CASE  tUlt    IHOEXES  FOR  OISCHflROES   OCCURRKG  IN  FEDERAL  FISCAL  tEAR  1998 


f«( 


PRCVIOER 

160033 

:5C03« 

:S0035 

:5CiC35 

'.6003^ 

U0038 

160039 

180040 

160041 

160043 

1600*4 

15  0  0  4  5 

: 6  004  6 

160047 

160048 

160049 

160050 

160051 

160052 

160053 

160054 

160055 

160056 

160057 

160058 

160059 

160060 

160061 

160062 

160063 

160064 

160065 

160066 

160067 

160068 

1S0069 

160070 

1600TI 

160072 

160CT3 

160074 

160075 

180076 

l$007T 

18007I 

160010 

160081 

1600t2 

160083 

1S0085 


CASE  MIX 


2426 
0004 
9922 
2080 
0618 
2112 
0265 
2136 
0719 
9591 
2791 
4456 
0713 
3097 
0741 
9087 
0135 
1907 
0823 
1197 
0109 
0244 
0485 
2274 
5243 
1858 
0323 
0738 
0672 
1549 
2421 
0849 
1114 
1866 
9529 
2578 
9529 
1363 
Ol.OTlO 
00.9686 
01.1939 
01.0SS2 
00.1237 
00.9808 
01.2347 
01.0718 
01.0911 
01.4189 
01.3611 
01.1901 


01 
01 
00, 
01  . 
01  ,, 
01  . 
01  . 
01. 
01  . 
00. 
01. 
01  . 
01  . 
01  . 
01  . 
00. 
01  . 
01  . 
01. 
01  . 
01  . 
01  . 
01. 
01  . 
01  . 
01  . 
01  . 
01. 
01  . 
01  . 
01. 
01  . 
01  . 
01  . 
00. 
01. 
00. 
01. 


PROVIDER 

160086 

160088 

160089 

160090 

160091 

160092 

160093 

160094 

160095 

160097 

160098 

16C099 

160101 

160102 

160103 

160104 

160106 

160107 

160108 

160109 

160110 

160111 

160112 

160113 

160114 

160115 

160116 

160117 

160118 

160119 

160120 

160122 

160123 

160124 

160126 

160129 

160130 

160131 

160132 

160133 

160134 

16013S 

160136 

160140 

160141 

160142 

160143 

160145 

160146 

160147 


CASE  MIX 

00.9920 

01  .0675 

01  .1440 

01 .0184 

01 . 1855 

01.0193 

00.9461 

01.0917 

01.1245 

01.2786 

01.1037 

01.0915 

01 .1730 

01  .2762 

00.9053 

01.1382 

01  .1497 

01.0543 

01.1633 

00.9880 

01 .4057 

01  .1612 

01.2213 

01 .0815 

01.0216 

01 .0561 

01.0693 

01.3242 

01 .0934 

00.8776 

00.9865 

01.1781 

01  .1192 

01.2231 

01.1374 

01.0915 

01.1266 

01.1836 

01.2312 

01.1827 

00.9614 

00.8762 

01.0561 

01.0756 

00.9540 

01.0757 

01.0156 

01.0100 

01.2688 

01.2600 


PROVIDER 
160151 

60152 

60153 

70001 

70002 

70003 

70004 

70005 

70006 

70007 

70008 

70009 

70010 

70011 

70012 

70013 

70014 

70015 

70016 

70017 

70018 

70019 

70020 

70021 

70022 

70023 

70024 

70025 

70026 

70027 

70030 

70031 

70032 

70033 

70034 

70035 

70036 

70037 

70038 

70039 

70040 

70041 

70043 

70044 

70045 

70046 

70049 

70060 

70051 

70052 


NOTE;  CASE  MIX  IIDEXES  DO  lOT  IHCLUDE  DISCHARGES 
:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN 


CASE  MIX 
01 . 1121 
9988 
4818 
1832 
3194 
1001 
0809 
8991 
1367 
1291 
9787 
1362 
1116 
2234 
4140 
2633 
0763 
1088 
4689 
1410 
0174 
2487 
1669 
0350 
1175 
2851 
1326 
1899 
0553 
0969 
0331 
9733 
1166 
1865 
9462 
00.9608 
01 .0132 
1547 
0260 
0371 
3684 
01.0742 
01.0316 
2686 
0781 
•  033 
242: 
2862 
0571 
1265 


00. 
01  . 
01  . 
01  . 
01  . 
01  . 
00. 
01. 
01  . 
00. 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01. 
01  . 
01  . 
01. 
01. 
01. 
01  . 
01. 
01  . 
00. 
01  . 
01. 
00. 


01 
01 

01. 
01 


01. 
01. 
00. 
01. 
01. 
01. 
01. 


PROVIDER 

170053 

170054 

170055 

170056 

17005' 

170058 

17  0060 

170061 

170062 

170063 

170064 

170066 

170067 

170068 

170069 

170070 

170072 

170073 

170074 

170075 

170076 

170077 

170079 

170080 

170081 

170082 

170084 

170085 

170086 

170087 

170088 

170089 

170090 

170092 

170093 

170094 

170095 

170097 

170098 

170099 

170100 

170101 

170102 

170103 

170104 

170105 

170106 

170108 

170109 

170110 


CASE  MIX 


00. 

01  , 

01  , 

00, 

01 

01  , 

00 

01  , 

00 

00 

01 

00, 

01 

01  , 

00 

00 

00 

01 

01 

00 

01, 

00, 

00. 

01 

01 

00, 

00, 

01. 

01 

01  . 

01. 

00, 

00 

01. 

01. 

01. 

01. 

00. 

01, 

01. 

00, 

01. 

00. 

01. 

01. 

01. 

01. 

01. 

01. 

00. 


9993 
2198 
0232 
9735 
054* 
0819 
96  71 
0274 
9697 
9240 
0121 
9782 
0992 
1596 
9789 
9663 
9600 
1564 
1289 
8709 
1685 
9513 
9264 
0116 
1675 
9302 
9276 
0548 
4623 
3155 
0575 
8960 
9560 
0121 
0467 
0135 
0905 
9168 
0610 
1514 
8375 
1500 
9853 
2079 
3322 
0649 
0453 
0752 
1114 
9384 


PROVIDER 

CASE  WIJ 

170112 

00 

9919 

170113 

01 

oei  ■' 

170114 

0 1 

063* 

17  0115 

/^,  ' 

09  CI 

'.70116 

CI 

i  520 

170117 

00 

S610 

170119 

00,*98:5 

170120 

01 

201C 

170121 

00 

r-'e9 

170122 

01 

7028 

170123 

0  1 

3999 

170124 

01 

0703 

1 70125 

CO 

885* 

1 70126 

00 

9186 

170128 

CO 

9879 

170131 

01 

1532 

170133 

01 

1928 

170134 

00 

9813 

170137 

01 

146"? 

170138 

01 

1914 

170139 

01 

0726 

170140 

01 

0227 

170142 

01 

2*0* 

170143 

01 

1541 

170144 

01 

3438 

170145 

01 

1961 

170146 

01 

2493 

170147 

01 

1702 

170148 

01 

2683 

170150 

01 

0662 

170151 

01 

0075 

170152 

00 

9713 

170159 

00 

9357 

170160 

00 

8992 

170164 

01 

0640 

170166 

01 

0800 

170168 

00 

9479 

170170 

01 

1753 

170171 

01 

1770 

170172 

00 

9506 

170173 

01 

0687 

170174 

00 

9140 

170176 

01 

1636 

170176 

01 

3388 

180001 

01 

1146 

180002 

01 

0302 

180004 

01 

1116 

180005 

01 

0418 

180006 

00 

8814 

180007 

01 

3053 

*»5 


X 
ft 

9C 


< 

C 


o 

3 

a: 


re 


s 


ROM   PPS-EXEMPT    UNITS. 

CFA    CENTRAL   OFFICE    THROUGH    DECEMBER    1983. 


8Lf  3C  • 

MOS»>IT»L 

CltOVlOEIt  CASE  MIX 

190009 

01 

.0914 

: BOO  10 

01 

-5675 

180011 

01 

.0538 

180012 

01 

.1402 

19001 3 

0! 

2279 

18001* 

01 

.4600 

180015 

01 

.  1599 

180016 

01 

.1789 

1800 17 

01 

2352 

180018 

01 

.1610 

180019 

01 

.  1280 

180020 

01 

.0278 

180021 

00 

9203 

180023 

00 

.8447 

180024 

00 

.9974 

180025 

01 

.1553 

180026 

01 

.0601 

18002T 

01 

.0506 

180028 

00 

9358 

180029 

01 

.1667 

180030 

00 

985S 

180031 

01 

0250 

180032 

00 

9063 

180033 

01 

0705 

180034 

01 

0410 

180035 

01 

2288 

280036 

01 

0621 

180037 

01 

2288 

180038 

01 

1839 

130040 

01 

6423 

180041 

00 

9725 

180042 

00 

9824 

190043 

01 

0234 

180044 

01 

0064 

180045 

01 

1140 

180046 

01. 

0027 

180047 

00. 

9960 

180048 

01. 

0861 

180049 

01. 

1578 

180050 

01. 

2423 

180051 

01. 

1972 

180053 

00. 

9250 

180054 

01  . 

0587 

180055 

01. 

0014 

180056 

01  . 

0950 

180058 

00. 

9051 

180059 

00. 

9525 

180060 

00. 

9452 

180062 

00. 

9017 

180063 

01. 

0139 

C»SE 


•I*  IKOEXES 

C0»  DISCHARGES   OCCURRIRG  IR 

FEDERAL  FISCAL  YEAR  198 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

190064 

01 

.0440 

190001 

01 

.0509 

190075 

01 

.2005 

180065 

00 

.9600 

190002 

01 

.4543 

190077 

00 

.9526 

180066 

01 

.0524 

190003 

01 

.2726 

190078 

01 

.  1652 

180067 

01 

.4795 

190004 

CI 

.  1976 

190079 

01 

.1202 

180069 

01 

.0407 

190005 

01 

2017 

190081 

00 

9543 

180070 

01 

.1188 

190006 

01 

.  1  127 

190083 

00 

.8912 

180072 

01 

.1896 

.  190007 

01 

,0:53 

130086 

01 

.2186 

180075 

00 

.9264 

190008 

01 

.3664 

190088 

01 

.13*6 

180078 

00 

.9679 

190009 

01 

0*08 

190099 

01 

1*83 

180079 

00 

.9821 

190010 

01 

,11*2 

1 90090 

01 

.  1578 

180080 

01 

.1439 

190011 

CI 

,  0*07 

190092 

01 

1*56 

180081 

01 

.2943 

190012 

o: 

.0522 

190095 

00 

9930 

180085 

01 

.2179 

190013 

01 

.  17*6 

19009» 

01 

3160 

180087 

00 

.9859 

190014 

00 

.97*2 

1 90099 

01 

,1*65 

180088 

01 

.5105 

190015 

o: 

.2299 

190101 

00 

.  9177 

180092 

01 

.0243 

190017 

01 

.  1859 

190102 

01 

.3207 

180093 

01 

.2826 

190018 

01 

.2013 

190103 

00 

.  9*78 

180094 

00 

.9727 

190019 

01 

3e9« 

190106 

01 

.1559 

180095 

01 

.1607 

190020 

01 

.1167 

190109 

01 

.0355 

180099 

01 

.0033 

190023 

00 

.9550 

190110 

00 

.971* 

180100 

01 

.1498 

190025 

01 

.21*5 

190111 

01 

358* 

180101 

01 

.1917 

190026 

01 

.2602 

190112 

01 

2561 

180102 

01 

.2725 

190027 

01 

.3111 

190113 

01 

1296 

180103 

01 

4702 

190029 

01 

.1317 

190114 

00 

9386 

180104 

01 

3047 

190033 

00 

9C89 

19011 5 

01 

2181 

180105 

00 

9034 

190034 

01 

21*9 

190116 

01 

2370 

180106 

00 

8846 

190035 

01 

3015 

190117 

01 

0295 

180108 

00 

8976 

190036 

01 

4427 

190118 

01 

050* 

180115 

01 

0567 

190037 

01 

0438 

190119 

00 

9744 

180116 

01 

2272 

190039 

01 

4340 

190120 

00 

9696 

180117 

01 

0343 

190040 

01 

3819 

190122 

01 

1853 

180118 

00 

9485 

190041 

01 

3*27 

190124 

01 

3518 

180120 

00 

9335 

190043 

01 

0949 

190125 

01 

2213 

180121 

01. 

0908 

190044 

01 

0*91 

190127 

01 

2086 

180122 

00. 

998B 

190045 

CI 

2051 

190128 

00. 

9026 

180123 

01. 

2308 

190046 

01 

3893 

190130 

01. 

0305 

180124 

01. 

2863 

190047 

01 

1226 

190131 

01. 

1383 

180125 

00. 

9510 

190048 

01 

0*00 

190132 

01. 

0860 

180126 

01. 

0276 

190049 

01 

0600 

190133 

01  . 

0278 

180127 

01. 

1034 

190050 

01. 

0690 

190134 

00. 

8757 

180128 

01. 

1258 

190053 

01. 

1699 

1S0135 

01. 

3459 

180129 

00. 

9763 

190054 

01. 

2651 

1S0136 

01  . 

0107 

180130 

01. 

2884 

190058 

00. 

9590 

190137 

01  . 

0198 

180132 

01. 

2297 

190059 

01. 

C191 

190138 

00. 

8126 

180133 

01. 

1796 

190060 

01. 

1466 

190139 

01. 

2885 

180134 

01. 

0740 

190064 

01  . 

3616 

190140 

00. 

9818 

18013S 

01. 

2255 

190065 

01. 

4369 

190141 

00. 

9410 

180137 

01. 

4392 

190067 

00. 

8838 

190142 

00. 

9255 

180138 

01. 

2166 

190071 

01  . 

0322 

190144 

01. 

1289 

180139 

00. 

9785 

190073 

00. 

6197 

190145 

CO. 

9862 

PAGE 
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PROVIDER  CASE  MIX 

190146 

01 

3962 

190147 

00 

993i 

190148 

00 

8719 

1901*9 

01 

.0238 

190151 

01 

:  724 

190152 

01 

2617 

190155 

01 

0330 

190156 

00 

881* 

190157 

00 

9*0* 

190158 

01 

,  1^35 

190160 

01 

0351 

190161 

01 

0536 

190162 

01 

2600 

19016* 

01 

,  0976 

190165 

00 

-9857 

190166 

00 

8786 

190167 

01 

3171 

190169 

00 

.  9510 

190170 

00 

.  9999 

190173 

01 

-2*63 

190175 

01 

.1515 

190176 

01 

-*01  1 

190177 

01 

2*70 

190178 

00 

9371 

190179 

00 

96*8 

190180 

01 

0193 

190182 

01 

1137 

190183 

01 

0550 

19018* 

00 

9231 

190185 

01 

1675 

190186 

00 

9878 

190187 

00 

8982 

190188 

01 

0223 

190189 

01 

1116 

190190 

01 

0716 

190191 

01 

1362 

190193 

01 

1991 

190194 

01 

1263 

190195 

01. 

1142 

190196 

00. 

8783 

190197 

01  . 

2233 

190198 

01  . 

0956 

190199 

01. 

3423 

190200 

01  . 

3255 

190201 

01  . 

0678 

190202 

01  . 

1842 

190203 

01  . 

4552 

190204 

01  . 

2794 

190205 

01 

2190 

190206 

01. 

4462 

9 
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•OTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  O^MCE  TKROUCH  DECEMBER  1988. 
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HOSPI-^aL  C«SE  nit    KOEXES  pO»  OTSCMIROES   OCCURRIHG  m  PEOE»»L  FISC»L  rE*B  1968 


P»GE 


10  Ot  2 J 


PROVIDER 

190207 

190208 

iOOOOl 

700002 

200003 

200005 

200006 

200007 

200008 

200009 

200012 

200013 

200015 

200016 

200017 

200018 

200019 

200020 

200021 

200023 

200024 

200025 

200026 

200027 

200028 

200031 

200032 

200033 

200034 

200037 

200038 

200039 

200040 

200041 

200043 

200044 

200047 

200049 

200050 

2000S1 

200052 

20005S 

200062 

200063 

200066 

210001 

210002 

210003 

210004 

210005 


CASE  Mil 
01  1244 
00.8408 
01.2873 
01  .0T70 

00  9500 
00.8966 
01 .2584 
00.9942 
01 .2090 
01.5554 
01.0664 
01 .1209 
01 .2170 
01 . 1129 
01.2286 
01 . 1301 

01  .2496 
01 .0845 
01  .  1469 
00.9255 
01 .1654 
01 . 1803 
01 .0182 
01.0955 
01 .0253 
01 .1879 
01.2929 
01.5830 
01 .2384 
01.1435 
01.0452 
01.2635 
01 .0790 
01.1403 
00.8415 
01.1153 
01 .0054 
01.0784 
01.1621 
00.9902 
01 .0780 
01.1033 
01 .0102 
01 .2190 
01.2242 
01.2441 
01.5400 
01.2067 
01.1861 
01.2414 


PROVIDER 

210006 

21000' 

210008 

210009 

210010 

210011 

210012 

210013 

210015 

210016 

210017 

210018 

210019 

210021 

210022 

210023 

210024 

210025 

210026 

210027 

210028 

210029 

210030 

210031 

210032 

210033 

210034 

210035 

210036 

210037 

210038 

210039 

210040 

210043 

210044 

210045 

210046 

210047 

210048 

210049 

210050 

210051 

210052 

210054 

210055 

210056 

210057 

210058 

210059 

220001 


CASE  WIX 

01 .0410 
01 .4002 
O: .1651 
01  .3726 
01 .1485 
01 .2200 
C; .1846 
01 .2688 
01 .2058 
01  .4862 
01.1415 
01 .2302 
CI .2792 
01 .1705 
01  .1698 
01  .1468 
01  .  1970 
01.1037 
01  .1960 
01 .2127 
01 .0635 
01.3243 
01.0654 
01.5729 
01 .0734 
01 .0931 
01.1554 
01.1405 
01  .1687 
01.1613 
01.2146 
01.0845 
01 .3040 
01.1603 
01 .1591 
01.0580 
01 .0760 
01.1680 
01.1376 
01.1907 
00.6770 
01.2026 
00.8868 
01.2065 
01.1620 
01.3264 
01.1375 
01.7026 
01.2025 
01.0915 


PROVIDER 

CASE  MIX 

220002 

01 

3658 

220003 

01 

0548 

220004 

01 

1282 

220005 

01 

7524 

220006 

01 

2267 

220008 

01 

1804 

220009 

01 

1059 

220010 

01 

1781 

220011 

01 

1840 

220012 

01 

2377 

220015 

01 

1761 

220016 

01 

1733 

220017 

01 

2283 

220019 

01 

1561 

220020 

01 

0960 

220021 

01 

1598 

220022 

01 

0512 

220023 

01 

1999 

220024 

01 

2102 

220025 

01 

0927 

220026 

01 

2297 

220028 

01 

2286 

220029 

01 

1229 

220030 

01 

0597 

220031 

01 

5975 

220033 

01 

2083 

220034 

01 

.0699 

220035 

01 

.1433 

220036 

01 

.4174 

220038 

01 

.1818 

220040 

01 

.2194 

220041 

01 

.1001 

220042 

01 

.1133 

220045 

01 

.1506 

220046 

01 

.2781 

220048 

01 

.1922 

220049 

01 

.1720 

220050 

01 

.0065 

220051 

01 

.1834 

220052 

01 

.2162 

220053 

01 

2289 

220055 

01 

.1758 

220057 

01 

.2396 

220058 

01 

.0750 

220060 

01 

.1236 

220061 

01 

.2309 

220062 

01 

.0143 

22006? 

01 

.1225 

220064 

01 

.1961 

220065 

01 

.1364 

PROVIDER 

220066 

220067 

220068 

220070 

220071 

220073 

220074 

220075 

220076 

220077 

220079 

220080 

220081 

220082 

220083 

220084 

220086 

220088 

220089 

220090 

220092 

220094 

220095 

220097 

220098 

220099 

220100 

220101 

220102 

220104 

220105 

220106 

220107 

220108 

220110 

220111 

220114 

220115 

220116 

220117 

220118 

220119 

220120 

220121 

220123 

220126 

220128 

220129 

220131 

220133 


CASE  MIX 
01  .2947 
.  1905 
.6137 
.1251 
.6193 
.2230 
.0915 
7354 
2049 
5360 
.1438 
,1984 
,9026 
2314 
,1520 
01.1980 
01 .5085 
.4545 
.2644 
.1471 
.1770 
.1946 
.0839 
.1258 
.1609 
.1084 
01 .2899 
01.2588 
00.7213 
01.1538 
01.1067 
01.1253 
01.0773 
01 .1050 
01.7849 
01.1625 
01 .0659 
01.3208 
.7127 
.9714 
.7532 
.2492 
.0168 
,1060 
,9662 
,2393 
,1644 
01.0464 
01.0767 
00.6098 


01 

00 

01 

01 

01 

01 

00. 

01  . 

01  . 

01. 

01 

00. 

01 

01 


01 
01 
01 
01 
01 
01 
01 
01 
01 


01. 

00. 

01. 

01 

01 

01. 

00, 

01. 

01 


PROVIDER 

220135 

220153 

220154 

22015E 

220162 

220163 

220171 

230001 

230002 

230003 

230004 

230005 

230006 

230007 

230012 

230013 

230014 

230015 

230017 

230019 

230020 

230021 

230022 

230023 

230024 

230027 

230029 

230030 

230031 

230032 

230034 

230035 

230036 

230037 

230038 

230039 

230040 

230041 

230042 

230043 

230046 

230047 

230051 

230053 

230054 

230055 

230056 

230058 

230059 

230060 


CASE  MIX 
01  1039 
009T 
9380 
1526 
1003 
7796 
3215 
1531 
1407 
1690 
4956 
1676 
0426 
0232 
0956 
2174 
0943 
1249 
3687 
2551 
2549 
2092 
2084 
4729 
4329 
1041 
3630 
2200 
3423 
7113 
0654 
0875 
2495 
9791 
5008 
2813 
2098 
0931 
1170 
7616 
5496 
1295 
0258 
3462 
3991 
0977 
00.9816 
01 .0970 
01 .4039 
01 .0968 


01  , 
00. 

01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01 
01  , 
01  . 
01  . 

o; , 

01 
01 
01  . 
01 
01  . 
01  . 
01  . 
01 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01. 
01  . 
00. 
01  . 
01  . 
01. 
01  . 
01. 
00. 
01 
01  , 
01  , 
01 
01 
01 
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■  DTE   CASE  mx  IBOEXES  00  lOT  IRCLUDE  DISCHARGES  FROII  PPS-EXEMPT  URITS. 

CASE  MIX  iSoEXES  INCLUDE  CASES  RECEIVED  IN  MCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 
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8.E  3C 

MOSPIT*!.  c»SE 

WIX  IHDEIES  POR  DISCHARGES   OCCURRIIIO  III 

FEDERAL  FISCAL  VEAR  1988 

PAGE     M 

pRcirioeB  c«SE  nix 

PROVIDER  CASE  NIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

230062 

01  0957 

330122 

01.2596 

230189 

00.9572 

240002 

01 , 5267 

2*0063 

01  3505 

230063 

01  ,  1921 

230124 

01  .0639 

230190 

01 .0(99 

240003 

01  .  1592 

240064 

O:  2268 

23006S 

01  .2436 

330125 

01.3118 

230191 

00.9167 

240004 

01  .3619 

240065 

CI  010  9 

23C066 

O:  .  1619 

230128 

01  .3358 

330193 

01.2304 

240005 

00.9738 

240066 

01  ;  e  1 0 

2  3  006^ 

00, 7144 

230129 

01  ,  793* 

230194 

01  .1866 

240006 

01  2952 

240069 

01  117  3 

2300S8 

01 .3218 

230130 

01.3625 

330195 

01 .3949 

240007 

01 .0426 

240071 

01 . 0603 

230069 

01  .1113 

230132 

01.2536 

330197 

01.2334 

240008 

01  .0365 

240072 

00. 9646 

230070 

01 .3021 

330133 

01.1773 

290199 

01  .1996 

240009 

01.1253 

340073 

00. 9695 

230071 

00. 6700 

230134 

01 .0532 

230201 

01 .0925 

240010 

01 .8386 

240074 

00  9606 

230072 

01  .  1194 

230135 

01,2282 

230204 

01.3603 

240011 

01  .0461 

240075 

01  .  1779 

230075 

O: .2543 

330137 

01.1026 

330305 

01.3319 

240013 

01.1217 

240076 

01  ,  1258 

230076 

01 . 1376 

330136 

00.8716 

330307 

01 .1666 

240014 

01.0859 

240077 

00. 9802 

23007? 

01  ,  7614 

2S0140 

01 .0920 

23020B 

01 .25T7 

340016 

01  .2636 

240076 

01  3173 

230078 

01 .0815 

230141 

01.3901 

330211 

00.9515 

340017 

01.  1693 

240079 

01.1445 

230080 

01 . 1828 

230142 

01.1502 

230212 

01 .0371 

340018 

01.2306 

340080 

01 . 3624 

230081 

01 . 1157 

330143 

01.3386 

230213 

01.0130 

340019 

01.4872 

340081 

01 . 1869 

230082 

01  1562 

330144 

01.1742 

330216 

01.3183 

340030 

01  .1873 

340083 

01  3032 

230084 

01 .0410 

330145 

01.1573 

290217 

01.3699 

340031 

00.9817 

340083 

01 . 1716 

230Q8S 

01 .0963 

330146 

01.180T 

230219 

00.8933 

340033 

01.0317 

340084 

01 . 2569 

230086 

01 .0325 

330147 

01.2450 

230221 

01.2282 

340033 

01.0216 

340086 

00. 921 ^ 

230087 

01 .10?8 

3S0M9 

01.1484 

330222 

01.1928 

340036 

01 .2381 

340086 

01 . 1330 

230089 

01 .2737 

330150 

01.536T 

230223 

01 .2800 

340036 

01.3241 

340087 

01 . 1908 

230090 

01 .4175 

230151 

01.3471 

230224 

01.0834 

340037 

01.0641 

340088 

01  .4173 

230092 

01.2753 

230153 

01.1971 

230225 

01.2882 

340038 

01.1822 

340089 

00.9529 

230093 

01 .1311 

230154 

01.114?  . 

330227 

01.2038 

340039 

01.1556 

240090 

01 .0601 

230096 

01.0199 

230155 

01.0370 

230228 

01.2480 

340030 

01.3939 

340091 

01 .0893 

230096 

01 .0979 

230156 

01,5072 

230230 

01.2832 

340031 

00.9188 

340093 

01 .3928 

230097 

01.2505 

230157 

01.2549 

230292 

01.0349 

340033 

00.8306 

340094 

01 .0505 

230091 

01.1965 

230158 

00.9803 

290395 

01.0199 

340036 

01.3757 

340096 

01 .0722 

230099 

01 .1056 

290159 

01.2334 

230296 

01.2741 

340037 

01.0056 

340097 

01 . 1356 

230100 

01  .1018 

230161 

01.1336 

290297 

01.2035 

340038 

01.3969 

340098 

00.9338 

230101 

01.0984 

230162 

00.9906 

290299 

01.0890 

340040 

01.1080 

340099 

01 . 1483 

230102 

01 .1992 

230163 

00.9430 

29024J 

01.0963 

340041 

01.1371 

340100 

01 .30(9 

230103 

01 .0668 

230165 

01.5568 

290244 

01.2729 

340043 

01.1436 

340101 

01 .1650 

230104 

01.3795 

230167 

01.2107 

290259 

01.1031 

340044 

01.0742 

340103 

00.9537 

23010S 

01.4096 

230169 

01.2187 

290354 

01.1878 

240049 

00.9917 

340103 

01  .1567 

230101 

01 .0574 

230171 

01.1927 

230256 

01.0278 

240046 

01.2625 

340104 

01 .3081 

230107 

01.0311 

230172 

01.0921 

230257 

00.9697 

240047 

01.2736 

340105 

00.9308 

230108 

01.1261 

230173 

01.1650 

290259 

01.1007 

240048 

01.2484 

340106 

01.2379 

230110 

01 .1903 

230174 

01.1692 

290264 

01.2024 

240049 

01.5794 

340107 

01.0370 

230111 

00.9935 

230175 

00.9666 

290265 

01.0106 

240050 

01 .0(06 

340108 

01 .0346 

230113 

00.9671 

230176 

01.1020 

290266 

01.2604 

240061 

00.9622 

340109 

01  .05(0 

230114 

00.8696 

230178 

01.0980 

290269 

01.2199 

240062 

01.2303 

340110 

01  .0371 

23011S 

00.9262 

230179 

00.9244 

290270 

01.1949 

240063 

01.4150 

340111 

00.9666 

230116 

00.8713 

230180 

01.0886 

230271 

02.2699 

240056 

01.3158 

340113 

01 .0696 

230117 

01.7313 

230181 

01.0476 

290279 

01.3069 

240057 

01.5731 

340114 

01 .0467 

230118 

01.1961 

230184 

01.0606 

230275 

01.0927 

240058 

00.9951 

340115 

01  .3470 

230119 

01.0719 

230186 

01.04)0 

230276 

00.6869 

240059 

01.1023 

340116 

00.9673 

230120 

01 .0794 

230187 

00.9699 

290277 

01.1154 

240061 

01.4296 

340117 

01 .2101 

230121 

01.1286 

230188 

01.09S2 

240001 

01.3484 

240062 

01.0980 

340118 

CO. 9716 
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lOTE:  CASE  MIX  IHOEXES  DO  NOT  I8CLUDE  OISCHARQES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MU  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUQH  0ECEM8ER  1988. 
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PfCVIDER  C*SE  mix 

PROVIOEF 

t  CASE  MIX 

PROVIDEP 

CASE  MIX 

PROVIOEB 

CASE  MIX 

P  R  D  V  :  D  £  e  C  t 

s^  mil 

2  ♦  0 ; :  s 

CO 

9360 

240180 

00. 9153 

250043 

00  8897 

250107 

00  9070 

26002.-' 

r  1 

«  0 ,3  C 

2*0:2: 

00 

9217 

240183 

01  .1660 

250044 

01  ,0049 

250109 

00, 9624 

260023 

'>.■■■  ^ 

2  S  b :: 

2*0122 

01 

.076* 

240164 

00  9839 

250045 

01 . 1037 

250110 

00. 9197 

26002* 

0: 

063.3 

2«c:23 

r:   « 

,.  C  5  ""  6 

2*0187 

01.1*1* 

250046 

00 . 9830 

250111 

00  6*17 

260025 

c : 

*     4. 

2«o:?« 

01 

033: 

2*0192 

01  .  0696 

250047 

00  91 74 

2501 12 

00, 9936 

260026 

^ ' 

0  3 1 ,3 

2*0125 

01 

0021 

240193 

00.9259 

250048 

01 , 24S1 

250113 

01 ,0041 

260027 

01 

,  39*2 

2*0127 

01 

0015 

240196 

01 .4054 

250049 

00  8869 

250114 

00,8587 

260029 

c : 

19  7; 

2*0128 

01 

0772 

240200 

00.9244 

250050 

01 .0879 

250117 

01 .0090 

260030 

Cl 

1802 

2*01 29 

00 

9935 

240201 

01 .0651 

250051 

00  9291 

250118 

01  ,0515 

260031 

01 

*C9« 

2*01  JO 

01 

0261 

240205 

00.8379 

250057 

01  0706 

250119 

00.9646 

260032 

0: 

«6C2 

2*0131 

01 

.  1856 

240206 

00.9036 

250058 

01  1283 

250120 

00.9791 

260033 

\^|  . 

«  .^  ^  ^ 

2*0132 

01 

2016 

240207 

01 . 1764 

250059 

00.9959 

250121 

CO  9895 

260034 

01 

0  3  56 

2*01 33 

01 

W95 

240210 

01  290C 

250060 

00  e*52 

250122 

01  2011 

260035 

C  0 

99^8 

2*013* 

01 

.1610 

250001 

01 .3723 

250061 

00  9898 

250123 

01 , 1339 

260036 

C  i 

0726 

240135 

CO 

8689 

250002 

00.8897 

250062 

00. 9*26 

250124 

00.9025 

260037 

01 

,  2638 

2*0136 

00 

.974* 

250003 

00.9502 

250063 

00.8947 

250125 

01.0856 

260039 

01 

20*9 

2*013'' 

01 

1060 

250004 

01  3140 

25C065 

00 . 9994 

250126 

01  0144 

260040 

0: 

4106 

2*0138 

00 

.9480 

.  250005 

00.9543 

250066 

00.9376 

250127 

00.8804 

2600*1 

CO 

9879 

2*0139 

01 

0198 

250006 

00.9919 

250067 

01 .0866 

250128 

01  0268 

260042 

0: 

1625 

2*01*0 

00 

8248 

250007 

01  .  1219 

250068 

00  8595 

250129 

01 .0529 

26004* 

^  1 

170C 

2*01*1 

00 

9528 

250008 

00.8756 

250069 

01 . 1663 

250131 

00. 9977 

260047 

01 

I  7 '  !■, 

2*01*2 

01 

1018 

250009 

01 .0644 

250071 

01 ,0250 

250132 

01 .0566 

2600*8 

01 

1586 

2*01*3 

01 

063* 

250010 

01.0196 

250C72 

01 .  1473 

250133 

00.82S8 

260049 

0  0 

.  9*66 

2*014* 

01 

0192 

250012 

00.9590 

250073 

00.9391 

250134 

01  .0431 

260050 

01 

0373 

2*01*5 

01 

0826 

250014 

01  .  1290 

250075 

00.9233 

250136 

00.7681 

260051 

c: 

06*0 

2*014( 

00 

9977 

250015 

01 .0109 

250076 

00.9249 

250137 

00.9034 

260052 

01 

.  1*62 

240148 

00 

9129 

2500K 

00.8866 

250077 

00.9839 

250138 

01 .0295 

260053 

01 

0690 

2*0150 

01 

0321 

250017 

00.9190 

250079 

01.2683 

250139 

00.9400 

260054 

01 

2751 

2*0152 

01 

0346 

250019 

00.9404 

250079 

00.8428 

250140 

00.8219 

260055 

01 

1060 

24015S 

00 

9B11 

250019 

01.2457 

250091 

01.1191 

260001 

01  .4605 

260057 

01 

1710 

240154 

01 

0209 

250020 

00.9571 

250082 

01.1326 

260002 

01.3383 

260058 

01 

2248 

240155 

00 

9949 

250021 

00.9262 

250083 

00.9046 

260003 

01.0504 

260059 

00 

9706 

240156 

01 

1353 

250023 

00.8785 

250084 

01  .1147 

260004 

01 .0597 

260061 

01 

1307 

240157 

01 

0929 

250024 

00.9366 

250065 

00.9591 

260005 

01  .2137 

260062 

01 

1361 

240159 

01 

1451 

2S0025 

01.0594 

250086 

01 .0431 

260006 

01.2737 

260063 

01 

1928 

2401CO 

00 

9796 

250026 

00.8533 

250088 

01.0489 

260007 

01.1654 

260064 

01 

2924 

240161 

01 

0598 

250027 

00.9238 

250089 

01 .0248 

260008 

01 .2418 

260065 

01 

4101 

240162 

01 

1404 

250029 

00.8882 

250091 

00.9567 

260009 

01  .  1670 

260066 

01 

0214 

240163 

00 

9417 

250030 

00.9184 

250093 

01.1425 

260010 

01 .2179 

260067 

01 

0436 

240165 

00 

8946 

250031 

01.1538 

250094 

01. 1658 

260011 

01.2860 

260068 

01 

7465 

240166 

01 

0550 

250032 

01.1913 

250095 

01 .0628 

260012 

00.9590 

260070 

01 

1210 

240167 

00. 

8967 

250033 

00.9462 

250096 

01.1517 

260013 

01.1539 

260073 

00 

9948 

240169 

00. 

9657 

250034 

01.3000 

250097 

01 .1124 

260014 

01 .4945 

260074 

01 

1108 

240170 

01  . 

n09 

250035 

00.8839 

25009S 

00.9063 

260015 

01.0500 

260077 

01 

2553 

2*0171 

01  . 

1122 

250036 

00.9561 

250099 

01.1277 

260016 

01.0957 

260078 

01 

1370 

2*0172 

01  . 

06T5 

250037 

00.9589 

250100 

01  .1660 

260017 

01.2741 

260079 

01 . 

0372 

2*0173 

01  . 

0593 

250038 

00.8637 

250101 

00.8905 

260018 

00.9877 

260080 

01 . 

1356 

240175 

00. 

9033 

250039 

01.0046 

250102 

01.3812 

260019 

01.0361 

260081 

01 . 

4223 

240176 

00. 

8914 

250040 

01.1008 

250104 

01.2091 

260020 

01  .4170 

260082 

01 . 

1772 

240179 

01. 

0370 

250042 

01 .0953 

250105 

00.9580 

260021 

01.2169 

260085 

01 . 

4005 

I 

s 
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MOTE   CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  PROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1968. 
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Bl,E  3C 

H0SPIT4L 

PROVIDER  C»SE  «I X 

260086 

01 

0656 

260088 

01 

,0519 

260089 

01 

.  1039 

260090 

A  1 

.3182 

26009: 

01 

,  5310 

260092 

01 

.0229 

260093 

00 

.  9616 

260094 

01 

.0687 

260095 

01 

3196 

260096 

01 

.3380 

26009'' 

01 

.2367 

260100 

01 

.  1985 

260102 

0- 

1032 

260103 

01 

.2901 

2  6  0  ;  0  * 

o: 

.4369 

26  010  5 

01 

.7323 

260107 

01 

.3000 

260108 

01 

.6015 

260109 

00 

9226 

260110 

01 

.4084 

260111 

01 

0905 

260112 

01 

.3301 

260113 

01 

.  1616 

260115 

01 

.  1864 

2  6  0116 

01 

0910 

260118 

01 

.2309 

260119 

01 

.1914 

260120 

01 

2190 

260122 

01 

1288 

260123 

00 

9902 

260127 

01 

0226 

260128 

01 

0300 

260129 

01 

0567 

260131 

01 

2696 

260134 

01 

0844 

260137 

01 

1879 

260138 

01 

5667 

260141 

01 

7441 

260142 

01 

1988 

260143 

01 

3511 

260146 

01 

0107 

260147 

01 

0395 

260148 

00 

6993 

2601S8 

01 

0904 

260159 

01 

0499 

260160 

01. 

1339 

260U2 

01. 

1713 

260163 

01. 

1594 

260164 

01  . 

0837 

260165 

01  . 

0365 

CASE 


MIX  IROEXES 

FOR  DISCHARGES   OCCURBIRO  IR 

FEDERAL  FISCAL 
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PROVIDEf 

1  CASE  MIX 

PROVIDES 

CASE  MIX 

PROVIDES 

CASE  MIX 

260166 

01 

.1659 

270036 

00 

.9561 

280023 

01 

3270 

260171 

00 

.8655 

270039 

01 

.0263 

28002* 

00 

8983 

260172 

01 

.1082 

270040 

01 

.0931 

280025 

01 

.0444 

260173 

01 

.1360 

270041 

00 

,9262 

280026 

o: 

.0503 

260175 

01 

.  1549 

270042 

o: 

.3576 

280028 

00 

9291 

260176 

01 

.4169 

270043 

00 

.7848 

280029 

01 

.0149 

260177 

01 

.3093 

270044 

00 

.9844 

280030 

01 

.  5138 

260178 

01 

.3468 

270046 

00 

.9269 

280031 

01 

.  1076 

260179 

01 

.4450 

270047 

00 

.8121 

280032 

01 

.1614 

260180 

01 

.4739 

270048 

00 

.9988 

280033 

00 

.9846 

260182 

01 

.0712 

270049 

01 

.2791 

280034 

01 

.2651 

260183 

01 

.2804 

270050 

00 

.9384 

280035 

01 

.0509 

260186 

01 

.  1024 

270051 

01 

1106 

280037 

01 

.0334 

260188 

01 

.1742 

270052 

00 

.8966 

280038 

01 

.  1077 

260189 

01 

.0087 

270053 

00 

.7984 

280039 

01 

.0480 

260190 

01 

.1231 

270055 

CO 

.  7776 

280040 

01 

.4746 

260191 

01 

.2155 

270057 

01 

1679 

280041 

01 

0166 

260192 

00 

.7833 

270058 

00 

9681 

280042 

01 

.1271 

260193 

01 

.1518 

270059 

00 

.9312 

280043 

00 

9767 

260195 

01 

.0348 

270060 

00 

.8394 

280045 

01 

0798 

260197 

01 

1311 

270063 

00 

9684 

280046 

01 

0506 

260198 

01 

2938 

270067 

00 

9062 

280047 

01 

1798 

260200 

01 

0808 

270068 

00 

9168 

280048 

01 

1625 

270001 

00 

9084 

270071 

00 

9423 

280049 

01 

0825 

270002 

01 

1827 

270072 

00 

8826 

280050 

01 

0127 

270003 

01 

0720 

270073 

01 

0281 

280051 

01 

0289 

270004 

01 

6619 

270074 

00 

9182 

280052 

01 

1284 

270006 

01 

0249 

270075 

00 

8894 

280054 

01 

2115 

270007 

00 

8926 

270076 

00 

9307 

280055 

00 

9586 

270008 

00 

9746 

270079 

00 

9348 

280056 

01 

1634 

270009 

00 

9791 

270080 

01 

0833 

280057 

01 

0294 

270011 

01 

1064 

270081 

00 

9849 

280058 

01 

1003 

270012 

01 

3480 

270082 

00 

8939 

280060 

01 

3316 

270013 

01 

1941 

2700S3 

01 

0620 

280061 

01 

2897 

270014 

01 

4079 

280001 

01 

2036 

280062 

01 

1S53 

270016 

00 

8422 

280003 

01 

6668 

280064 

01 

0866 

270017 

01 

2422 

280004 

01 

1297 

280065 

01 

2586 

270019 

00. 

8790 

280005 

01. 

3798 

280066 

01. 

1372 

270021 

01. 

0755 

280009 

01. 

3336 

280068 

00 

9498 

270023 

01. 

3220 

280010 

01. 

1496 

280070 

00. 

9622 

270024 

00. 

9163 

280011 

01. 

0473 

280071 

00. 

9253 

270026 

00. 

9395 

280012 

01  . 

2662 

280073 

00. 

9980 

270027 

01. 

0651 

280013 

01. 

4863 

280074 

01  . 

1119 

270028 

01. 

0219 

280014 

01. 

0935 

28007S 

01. 

1273 

270029 

01  . 

0196 

280015 

01. 

0826 

280076 

00. 

9954 

270030 

00. 

9879 

280017 

01. 

2091 

280077 

01. 

3049 

270031 

00. 

9192 

280018 

00. 

9910 

280078 

01. 

0287 

270032 

01. 

1306 

280020 

01  . 

4121 

280079 

00. 

9440 

270033 

00. 

9151 

280021 

01. 

3«99 

280080 

01. 

0132 

270035 

01. 

0231 

280022 

01  . 

0361 

280081 

01. 

3529 

PAGE 
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PROVIDES 

(  CASE  MIX 

280082 

00 

8880 

280063 

01 

0258 

290084 

00 

9707 

280085 

A  i 

3838 

280088 

0! 

*87  7 

260089 

00 

9779 

280090 

01 

0121 

280091 

01 

0634 

280092 

00 

91  36 

280093 

00 

9867 

28009* 

CO 

S  4 : 8 

280097 

8*09 

280098 

01 

on* 

280101 

00 

.  9747 

280102 

00 

9*76 

280103 

00 

.  930* 

28010* 

c: 

036* 

280105 

01 

1515 

280106 

CI 

0672 

280107 

01 

2157 

280108 

01 

0*73 

280109 

00 

9*67 

280110 

01 

0547 

280111 

01 

1792 

28011* 

00 

9*5* 

280115 

01 

09*2 

280117 

01 

1863 

280118 

01 

1493 

280119 

00 

8622 

280122 

00 

8607 

280123 

01 

4823 

290001 

01 

3895 

290002 

01 

0208 

290003 

01 

5343 

290005 

01 

2119 

290006 

01 

0044 

290007 

01 

4588 

290008 

01 

2725 

290009 

01 

3289 

290010 

01 

0835 

290011 

01 

0840 

290012 

01  . 

1719 

290013 

00. 

9590 

290014 

00. 

9332 

290015 

00. 

9224 

290016 

01  . 

1048 

290018 

01  . 

0130 

290019 

01  . 

1336 

290020 

00. 

9942 

290021 

01  . 

5087 

NOTE;  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OF-FICE  THROUGH  DECEMBER  1988. 
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PRC»ICER 

CASE  Hit 

PROVIDER 

CASE  MIX 

PROVIDER 

290C2? 

01 

5715 

310020 

01 

1805 

310078 

29O02T 

01 

0797 

310C21 

01 

1952 

310081 

290029 

00 

97S6 

310022 

01 

2122 

310083 

29003". 

00 

93S8 

310024 

01 

2095 

310084 

290032 

01 

3110 

310025 

01 

1182 

310085 

290033 

01 

112* 

810026 

01 

1950 

310086 

300001 

01 

2247 

310027 

01 

2001 

310087 

300002 

01 

0328 

310028 

01 

1345 

310088 

300008 

01 

8187 

310029 

01 

6316 

310090 

300005 

01 

8290 

310031 

02 

0553 

310091 

300006 

01 

0625 

310032 

01 

090S 

S1C092 

30000"' 

01 

1058 

310033 

01 

1895 

310093 

J00009 

0! 

2133 

310034 

01 

1541 

31009* 

300009 

01 

1572 

310036 

01 

1992 

310096 

300010 

01 

2831 

310037 

01 

2100 

310105 

300011 

01 

2294 

310038 

01 

4759 

310108 

300012 

01 

2518 

310039 

01 

1907 

310110 

300013 

01 

2140 

310040 

01 

0861 

SlOlll 

30001* 

01 

2197 

310041 

01 

2264 

310112 

30001S 

01 

09S5 

310042 

01 

1082 

310113 

300018 

01 

1716 

310043 

01 

2058 

310115 

30001T 

01 

1899 

310044 

01 

2250 

310118 

300018 

01 

1432 

31004  5 

01 

0668 

310118 

300019 

01 

1334 

310047 

01 

2624 

310119 

300020 

01 

1581 

3100*8 

01 

1886 

310120 

300021 

01 

1808 

310049 

01 

2419 

310121 

300022 

01 

1372 

310050 

01 

1680 

310515 

300023 

01 

2352 

310051 

01 

2931 

310529 

30002* 

01 

2057 

310052 

01 

2032 

310534 

300028 

01 

1191 

3100S4 

01 

2530 

320001 

300029 

01 

2609 

310056 

01 

2005 

320002 

300033 

01 

0382 

310057 

01 

2534 

320003 

300034 

01 

4566 

310058 

01 

1084 

320004 

310001 

01 

4459 

310059 

00 

.9008 

320005 

310002 

01 

6966 

310060 

01 

1602 

320006 

310003 

01 

1524 

310061 

01 

.1389 

320009 

31000S 

01 

1524 

310062 

01 

1195 

320010 

310006 

01 

.1337 

310063 

01 

.2653 

320011 

310008 

01 

.2201 

310064 

01 

2057 

320012 

310009 

01 

.1404 

310067 

01 

.1932 

320013 

310010 

01 

2090 

310068 

01 

1926  • 

320014 

310011 

01 

.2131 

310069 

01 

.0755 

320016 

310012 

CI 

.2790 

310070 

01 

.2247 

320017 

310013 

01 

.2619 

310071 

01 

.1858 

320018 

31001« 

01 

.4514 

310072 

01 

1971 

32001J 

31001S 

01 

.3029 

310073 

01 

1879 

S20021 

31001S 

01 

.1446 

310074 

01 

.2542 

320022 

31001T 

01 

.2803 

310075 

01 

.19S6 

320023 

310018 

01 

.0939 

310076 

01 

.2684 

320030 

310011 

01 

.4940 

3100T7 

01 

.5074 

320031 

CASE  »lt 
01  2706 
1543 
2006 
17  9* 
2071 
2124 
1828 
2080 
2112 
1835 
2407 
0686 
1235 
4293 
167* 

,1637 
1413 
2250 
1 1 1  1 
2015 
1745 
2054 

,1773 
2532 
0913 
9561 

.8209 

,8877 
3369 
3126 

.2060 
2491 
1179 
2053 

.1595 

.2400 
2343 
9935 

.9958 
00.9931 
00.8886 
01.0724 
1722 

.2079 


01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

00, 

00 

01 

01 

01 

01. 

01 

01 

01 

01 

01 

01 

00. 

00. 


01 

01. 

01 

01 

01 

01 

01 

00 


2515 
5623 

2552 
0740 
0069 
9303 


PROVIDER 

320032 

320033 

320035 

320037 

320039 

320046 

320048 

320053 

320056 

320057 

320058 

320059 

320060 

320061 

320062 

320063 

320065 

320067 

320069 

320069 

320070 

320072 

320074 

320076 

320077 

330001 

330002 

330003 

330004 

330005 

330006 

330007 

330008 

330009 

330010 

330011 

330012 

330013 

330014 

330015 

330016 

330019 

330020 

330022 

330023 

330024 

330025 

330027 

330028 

330029 


01 
01 


CASE  MIX 
00.9738 
01  .  1536 
00.9506 
01 .2218 
1*88 
0080 
01 .0763 
00.9867 
00.8362 
00.9977 
00.8264 
00.9864 
01 .0122 
0! .0*02 
00.8976 
01 .2376 
01  .  1459 
00.9025 
01 .0080 
01 ,0913 
00.8854 
01  .7165 
01  .0756 
01  .1359 
00.8985 
01 .1452 
01  .3245 
01.2876 
01 .2427 
0!  .4465 
01 .3395 
01  .1949 
01 .1723 
01 .0963 
01  .1977 
01.1399 
01 .4551 
01.8157 
01.2231 
01.2964 
01 .0425 
01.2590 
01.0041 
01 .0110 
01.2510 
01.5173 
01 .0601 
01.3463 
01.1984 
01.1829 


PROVIDER 

330030 

330033 

33003* 

330036 

33003? 

330036 

330039 

330041 

330043 

330044 

330045 

3300*6 

3300*7 

3300*6 

33004S 

330052 

3S005S 

330055 

330056 

330057 

330058 

330059 

330061 

330062 

330064 

33006& 

330066 

330067 

330072 

330073 

330074 

330075 

330076 

330078 

330079 

330080 

330082 

330084 

330085 

330086 

330088 

330090 

330091 

330092 

330094 

3S0095 

330096 

330097 

330100 

330101 


CASE  KTX 
01  It-ii 
01  ,3072 
213* 
0«<8 
1  ? '  1 
1612 
0632 
3*1  1 
15*0 
2156 
2*93 
4673 
2*»0 
!995 
3*1* 
3*8* 
0923 
2801 
2880 
35*1 
2257 
3785 
271* 
1071 
28  51 
2*83 
1*95 
29S7 
2304 
1572 
1693 
0161 
1781 
3171 
1725 
1772 
2266 
0303 
3181 
1795 
1622 
01 .5452 
01 .1891 
0834 
2681 
2253 
0874 
1941 
5942 
4415 


01 


01 

01 
01 

01 

o; 

01 
Oi 

0  1 

o; 

Oi 
01 
0  1 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


01  . 
01  . 
01  . 
01  . 
01  . 
00. 
01  . 
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■OTE-  CASE  mX  IBDEXES  DO  HOT  IBCLUDE  DISCHARGES  FRO«  ^^S-EXEMPT  URITS. 

i  CASE  Six  iSoEXES  include  cases  received  in  HCFA  central  office  through  DECEMBER  1988. 
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TABLE  3C  :  HOSPHAl  C*SE  MIX  KOEXES  FOR  OISCM»»GES   OCCUBBIHC  I*  FEDERAL  FISCAL  vear  1988 


PRO»IOE( 

1  CASE  rni 

330102 

01 

1955 

3  30103 

01 

.  1646 

330104 

01 

.2734 

330106 

01 

.  5426 

3  3  0  10  7 

0: 

1413 

330108 

01 

.2809 

3301  10 

00 

.  9979 

330111 

01 

.  1513 

3301  14 

00 

9999 

3301  1  5 

01 

.1756 

330116 

00 

.9541 

3301  18 

01 

.4593 

3301  19 

01 

2932 

330120 

0: 

.6232 

330121 

01 

.0398 

330122 

01 

.1828 

330125 

01 

.5725 

330126 

01 

1313 

330127 

01 

2159 

330128 

01 

2077 

330132 

01 

0934 

330133 

01 

2144 

330135 

01 

1722 

330136 

01 

3132 

330140 

01 

5025 

330141 

01 

2120 

330142 

01 

1916 

330144 

01 

0269 

330148 

01 

0404 

330151 

01 

1789 

330152 

01 

304  5 

330153 

01 

2899 

330154 

01 

3671 

330155 

01 

1182 

330157 

01 

2646 

330158 

01 

2454 

330159 

01 

3181 

330160 

01 

2498 

330161 

0: 

0448 

330162 

01 

2515 

330163 

01 

1630 

330164 

01 

3430 

330165 

01 

0418 

330166 

00. 

9976 

330167 

01. 

3587 

330168 

01. 

0526 

330169 

01. 

2050 

330171 

01. 

2741 

330174 

00. 

9787 

330175 

01. 

0688 

PROVIDER 

330176 

330177 

330179 

330180 

330181 

330182 

330183 

330184 

330185 

330186 

330188 

330189 

330191 

330193 

330194 

330195 

330196 

330197 

330198 

330199 

330201 

330202 

330203 

330204 

330205 

330208 

330209 

330210 

330211 

330212 

330213 

330214 

330215 

330217 

330218 

330219 

330221 

330222 

330223 

330224 

330225 

330226 

330229 

330230 

330231 

330232 

330233 

330234 

330235 

330236 


CASE  MIX 

00.8787 

01  .  1146 

00.9536 

01 .2314 

01  .2496 

02.0660 

01  .3245 

01 .2444 

01 .1366 

01 . 1317 

0; .1570 

00.7820 

01 .2447 

01 .3194 

01 .3934 

01.4347 

01 .2529 

01.0453 

01 .2332 

01 .1817 

01 .3819 

01 .1626 

01.3410 

01 .1593 

01 .1222 

01.1900 

01 .1652 

01.0955 

01 .1275 

01.0843 

01 .1259 

01  .5614 

01.2017 

01.1202 

01.2065 

01.3283 

01.2533 

01.1746 

01.1479 

01.2271 

01 .1999 

01.2194 

01.2115 

01.3716 

01.1268 

01.1945 

01.2982 

01.7215 

01.1840 

01.3258 


PROVIDER  CASE  MIX 

330238 

01 

.1072 

330239 

01 

.  1520 

330240 

01 

.  1379 

330241 

CI 

.  6  0  9  1 

330242 

0: 

2707 

330244 

00 

.  9916 

330245 

01 

2063 

330246 

01 

.  1B89 

330247 

00 

.  5663 

330249 

01 

.  1953 

330250 

01 

.1943 

330252 

00 

.9576 

330254 

00 

.9769 

330257 

01 

.0250 

330258 

01 

.2526 

330259 

01 

.  19*2 

330261 

CI 

.2128 

330263 

01 

0893 

330264 

01 

1409 

330265 

01 

2850 

330267 

01 

1756 

330268 

01 

1510 

330270 

01 

8443 

330272 

00 

9740 

330273 

01 

1762 

330275 

01 

2295 

330276 

01 

2431 

330277 

01 

1285 

330279 

01 

2006 

330281 

00 

7315 

330285 

01 

4460 

330286 

01 

1870 

330288 

01 

0610 

330290 

01 

5515 

330291 

01 

1086 

330293 

01 

1125 

330297 

01 

1595 

330304 

01. 

1873 

330306 

01. 

2908 

330307 

01. 

1261 

330308 

01  . 

1992 

330309 

01. 

2182 

330314 

01. 

1921 

330315 

01  . 

1145 

330316 

01. 

2965 

330320 

01. 

1441 

330327 

00. 

9622 

330331 

01  . 

1551 

330332 

01  . 

1346 

330333 

01  . 

1921 

PROVIDER  CAS£  MIX 

330335 

01 

.  1535 

330336 

01 

1457 

330338 

01 

.  1140 

330339 

0: 

.0528 

330340 

0: 

.0781 

330350 

01 

.  6039 

330351 

01 

.  1040 

330353 

01 

.1682 

330354 

01 

.0628 

330357 

01 

.2415 

330359 

01 

.0307 

330362 

00 

.6841 

330363 

00 

7458 

330366 

00 

.7163 

330367 

00 

.6262 

330368 

00 

.7001 

330369 

00 

.7122 

330371 

00 

.7597 

330372 

01 

.2247 

330373 

00 

.6566 

330381 

01 

.1121 

330383 

01 

.2011 

330385 

01 

.2036 

330386 

01 

.1847 

330387 

01 

0465 

330389 

01 

7929 

330390 

01 

1820 

330391 

01 

4956 

330393 

01 

4555 

330394 

01 

2088 

330395 

01 

2992 

330396 

01 

1962 

330397 

01 

2757 

330398 

01 

1975 

330399 

01 

2260 

340001 

01 

2236 

340002 

01 

6485 

340003 

01. 

1713 

340004 

01. 

3683 

340005 

01  . 

2678 

340006 

01  . 

0926 

340007 

01  . 

1613 

340008 

01. 

0624 

340009 

00. 

9199 

340010 

01. 

3085 

340011 

01  . 

1096 

340012 

01. 

0703 

340013 

CI. 

2367 

340014 

01. 

4403 

340015 

01. 

2418 

PAGE 
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PROVIDER  CASE  MIX 

340016 

01 

1886 

340017 

01 

.  1933 

340018 

01 

1911 

340019 

01 

1238 

340020 

01 

2051 

340021 

01 

.2980 

340022 

0: 

1409 

340023 

01 

.2865 

340024 

01 

2221 

340025 

01 

.1131 

340026 

0; 

,0012 

340027 

01 

.  1485 

340028 

01 

.3111 

340030 

01 

.6466 

340031 

01 

.  0477 

340032 

01 

.3274 

340034 

01 

.2766 

340035 

01 

0778 

340036 

01 

1237 

340037 

01 

1852 

340038 

01 

1930 

340039 

01 

1860 

340040 

01 

6316 

340041 

01 

2108 

340042 

01 

2630 

340044 

01 

0171 

340045 

00 

9930 

340047 

01 

5988 

340049 

00 

6100 

340050 

01 

1872 

340051 

01 

2719 

340052 

00 

9809 

340053 

01 

4502 

340054 

01 

1411 

340055 

01 

1818 

340060 

01  . 

1538 

340061 

01 

5447 

340063 

01. 

0746 

340064 

01. 

0498 

340065 

01  . 

1625 

340067 

01  . 

0317 

340068 

01  . 

2265 

340069 

01  . 

6269 

340070 

01. 

2494 

340071 

01. 

0057 

340072 

01  . 

1255 

340073 

01  . 

2652 

340075 

01  . 

1682 

340076 

01  . 

0846 

340079 

00. 

9868 

' 
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MOTE:  CASE  MIX  INDEXES  DO  HOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


T*Bl£  3C 


HOSPITAL 


CASE  "IX  KOEIES  COR  DISCHARGES   OCCORBHIG  in  FEDERAL  FISCAL  ^EAR  1988 


PROVIDER 
340080 
3*009* 
3*0085 

3«ooeT 

3*0088 

34006» 

340090 

3*0091 

3*0093 

3*0094 

340096 

3*0097 

340098 

340099 

340100 

340101 

340104 

340105 

340106 

340107 

340109 

340111 

340112 

340113 

340114 

340115 

340116 

340119 

340120 

340121 

340122 

340123 

340124 

340125 

340126 

S40127 

340129 

340130 

340131 

340132 

340133 

340135 

340136 

340137 

340138 

340141 

340142 

340143 

340144 

340145 


CASE  MIX 

01  1219 

01 .0877 

01 .2072 

01 .1172 

01 .1355 

00.9796 

01 .1647 

01 .4669 

01 .0287 

01 .3887 

01.1475 

01 .0630 

01 .5527 

01 .2342 

01.3744 

01.3020 

00.9866 

01 .3206 

01.1727 

01  2388 

01.3202 

01 .2403 

01 .0665 

01.8238 

01 .2713 

01.3244 

01.4716 

01.2554 

01.1138 

01.1100 

00.9960 

01.1921 

01 .0845 

01.4429 

01.2612 

Ol.ltSO 

01.1858 

01.2810 

01.3126 

01.2275 

01 .1056 

01 .0016 

00.9424 

01.0961 

01.1009 

01.4126 

01.1743 

01.3143 

01.2125 

01.1938 


PROVIDER 

340146 

340147 

340148 

340151 

340153 

340154 

340155 

340156 

340157 

340158 

340159 

340160 

340162 

340164 

340166 

340167 

350001 

3S0O02 

350003 

350004 

350005 

350006 

350007 

350008 

350009 

350010 

350011 

3S0012 

350013 

350014 

350015 

350016 

350017 

350018 

350019 

350020 

350021 

350023 

350024 

350025 

350027 

350029 

350030 

350031 

350032 

3S0033 

350034 

350035 

350036 

350038 


01 
01 
01 
01 
01 


CASE  MIX 
00.9754 
01 .2212 
01.2555 
01.0962 
01 ,9121 
00.9332 
01 .3566 
00.8753 
01.2383 
01.1247 
01.1761 
01.0697 
01.2593 
01 .2392 
01.2575 
00.7110 
01 .0678 
,4178 
,1801 
,6330 
.1783 
.1591 
00.9513 
00.8963 
01.1531 
01.1128 
01.4828 
00.9534 
00.9851 
00.9629 
01.5164 
01 .1008 
01.2456 
00.9561 
01.3759 
01.1776 
01.0109 
00.9419 
00.9744 
01.0146 
01.0132 
00.8766 
01.0995 
01.0236 
01.0077 
00.9012 
00.9724 
00.8310 
00.9750 
00.9284 


PROVIDER 

350039 

350041 

350042 

350043 

350044 

350047 

350049 

350050 

350051 

350053 

350055 

350056 

350058 

350060 

350061 

350063 

350064 

350065 

350066 

350067 

360001 

360002 

360003 

360006 

360007 

360008 

360009 

360010 

360011 

360012 

360013 

360014 

360015 

360016 

360017 

360018 

360019 

360020 

360021 

360022 

360024 

360025 

360026 

360027 

360028 

360029 

360030 

360031 

360032 

360034 


CASE  MIX 
00.8993 
,9910 
,9563 
,1444 
,8910 
.0168 
.0128 
8586 
,8536 
,9632 
,8576 
,9231 
9663 
9323 
.9817 
.8571 
.8751 
00.9877 
00.S049 
8309 
.1513 
.1293 
.3049 
.5366 
.0533 
.1990 
.2068 
.1222 
01.2671 
01.2676 
1232 
,1847 
,3776 
,3220 
.4848 
.3037 
.1492 
.2011 
01.2137 
01.1448 
1255 
1033 
.1052 
,4117 
.2053 
.1130 
01 .0810 
01.1769 
01.1*13 
01.0689 


00, 

00. 

01 

00 

01 

01  . 

00. 

00, 

00 

00. 

00. 

00. 

00. 

00. 

00. 

00 


00. 

01  . 

01  . 

01 

01 

01 

01 

01 

01 


01  , 

01. 

01 

01 

01. 

01 

01 

01 


01 
01 
01 
01 
01 
01 


PROVIDER 

360035 

360036 

360037 

360038 

360039 

360040 

360041 

360042 

360044 

360045 

360046 

360047 

360048 

360049 

360050 

360051 

360052 

360053 

360054 

360055 

360056 

360057 

360058 

360059 

360061 

360062 

360063 

360064 

360065 

360066 

360067 

360068 

360069 

360070 

360071 

360072 

360074 

360075 

360076 

360077 

360078 

360079 

360080 

360081 

360082 

360083 

360084 

360085 

360086 

360087 


CASE  Mil 
01 .3692 
1462 
5423 
2884 
1888 
1329 
2202 
1830 
1308 
3541 
0799 
01  .0565 
01  .4201 
1508 
1961 
3732 
4307 
2351 
2354 
1719 
2096 
0023 
0860 
2994 
4262 
4388 
9957 
3357 
2072 
1598 
1816 
3128 
0633 
2386 
1821 
2347 
2410 
3246 
.2011 
3364 
2426 
,4645 
01.1768 
01.2485 
2491 
0963 
3311 
4914 
2102 
2226 


01  , 

01  . 

01  . 

01 

01  . 

01 

01 

01 

01 

01 


01  . 

01  . 

01  . 

01  . 

01. 

01. 

01  . 

01  . 

01  . 

01. 

01. 

00. 

01  . 

00. 

01. 

01. 

01. 

01  . 

01. 

01  . 

01, 

01, 

01. 

01  . 

01 

01. 

01 

01 

01 


01. 

01 

01 

01 

01 

01 


PAGE 

16  OF 

23 

PROVIDER 

CASE  MIX 

360088 

01  , 

0360 

36008$ 

01  , 

09C8 

360090 

01 

2086 

360091 

01 

2655 

360092 

01 

i5b0 

360093 

01  . 

1352 

360094 

01  . 

1865 

360095 

01  . 

22*1 

360096 

01 

0637 

360098 

01 

2661 

360099 

01 

0657 

360100 

01 

2963 

360101 

01 

3107 

360102 

01 

2195 

360103 

01 

2566 

360104 

01 

0157 

360106 

01 

1388 

360107 

01 

0900 

360108 

01 

1283 

360109 

01 

071* 

360112 

01 

«070 

360113 

01 

1891 

360114 

01 

0*35 

360115 

01 

1218 

360116 

01 

0591 

360118 

01 

217* 

360119 

01 

0913 

360120 

00 

87*8 

360121 

01 

0716 

360122 

01 

1983 

360123 

01 

.1357 

360124 

01 

.2741 

360125 

01 

.1281 

360126 

01 

.2129 

360127 

00 

.9885 

360128 

01 

.1450 

360129 

01 

.0418 

360130 

01 

.  1314 

360131 

01 

.1644 

360132 

01 

.1534 

360133 

01 

.3506 

360134 

01 

.3374 

360135 

01 

.1058 

360136 

01 

.0503 

360137 

01 

.4460 

360139 

01 

.0891 

360140 

01 

.0097 

360141 

01 

.2822 

360142 

01 

.0352 

360143 

01 

.1572 

9 
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a 
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NOTE:  CASE  MIX  INDEXES 
:  CASE  MIX  INDEXES 


DO  NOT  INCLUDE  DISCHARGES  FROM  P^S-EXEMPT  UNITS.       „..^rR  ,..a 
INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


H 


LE  3C  ; 

HOSPITAL 

PBOVIDEB 

CASE  MIX 

3«014« 

01 

2914 

36014S 

01 

3141 

380147 

01 

1922 

360148 

01 

2011 

3S0149 

01 

0690 

360150 

01 

1574 

360151 

01 

2694 

360152 

01 

3113 

360153 

01 

1223 

360154 

01 

1005 

360155 

01 

1069 

360156 

01 

0996 

360159 

01 

1733 

360161 

01 

2424 

360162 

01 

1349 

360163 

01 

4392 

360164 

01 

2098 

360165 

00 

9790 

360166 

00 

9810 

360168 

00 

9513 

360169 

01 

0459 

360170 

01 

0525 

360171 

01 

1438 

360172 

01 

2767 

360174 

01 

1187 

360175 

01 

1463 

360176 

01 

2083 

360177 

01 

.0741 

360178 

01 

2144 

360179 

01 

.1796 

3S0180 

01 

.8371 

3t01S4 

01 

.0749 

360185 

01 

.2212 

360106 

00 

.9282 

360187 

01 

.1972 

960188 

01 

.0632 

360189 

01 

.1033 

360192 

01 

.2234 

360193 

01 

.1979 

360194 

o: 

.1116 

360195 

01 

.2214 

360197 

01 

.1090 

360200 

01 

.1503 

360203 

01 

.1243 

360204 

01 

.1471 

360210 

01 

.1793 

360211 

01 

.1101 

360212 

01 

.3309 

360213 

01 

.0885 

360218 

01 

.2838 

CASE  mix  IHDEXES  FOR  DISCHARGES   OCCURRIIO  I»  FEDERAL  FISCAL  ^EAR  1988 


RROVIOER 

360230 

360231 

360232 

360234 

360236 

3C0238 

360239 

3S0240 

360241 

370001 

370002 

370004 

370005 

370006 

370007 

370008 

370011 

370012 

370013 

370014 

370015 

370016 

370017 

370018 

370019 

370020 

370021 

370022 

370023 

370025 

37002S 

370028 

370029 

370030 

370032 

S700S3 

370034 

370035 

370036 

370037 

370038 

370039 

370040 

370041 

370042 

370043 

370045 

370046 

370047 

370048 


CASE  MIX 

01.2514 

01 .1089 

01.0775 

01.2045 

01.1505 

01.0078 

01.1960 

01.1825 

00.6092 

01.6098 

01.1026 

01.0819 

00.9288 

01.1028 

01.1360 

01.2040 

00.9382 

00.9412 

01.3356 

01.2139 

01.1472 

01  .2149 

00.9509 

01.1958 

01.0664 

01.1859 

01.0661 

01.1721 

01.1624 

01.2443 

01.2621 

01.4640 

01.2566 

01.1822 

01.2625 

01.0705 

01.1147 

01.3548 

01.1158 

01.5234 

00.9197 

01.1513 

01.1119 

00.9921 

00.8774 

00.9664 

01.0729 

01.0676 

01.0514 

00.9973 


PROVIDER 

370049 

370050 

370051 

370054 

370056 

370057 

370059 

370060 

370061 

370063 

370064 

370065 

370069 

370071 

370072 

370076 

370077 

370078 

370079 

370080 

370082 

370083 

370084 

370085 

370086 

370089 

370091 

370092 

370093 

370094 

370095 

370096 

370097 

370099 

370100 

370103 

370105 

370106 

370107 

370108 

370110 

370112 

370113 

370114 

370117 

370121 

370122 

370123 

370125 

370126 


CASE  MIX 

01.0471 

00.9759 

01 .0239 

01.1100 

01.2309 

01.1646 

01.1442 

01.004S 

00.8973 

01.1212 

00.9772 

01.1727 

01 .0605 

00.9025 

00.9991 

01.0978 

01 .1827 

01.4765 

00.9268 

01.0129 

00.9404 

01 .0178 

00.9305 

00.9643 

01.0457 

01.2420 

01.4279 

01.0179 

01.4512 

01.1835 

00.9668 

00.9789 

01.2547 

01.0240 

01.1236 

01.0414 

01.8091 

01.3073 

00.9912 

00.9485 

00.9742 

00.9948 

01.1618 

01.4603 

01.1682 

01.1269 

00.9480 

01.1292 

00.9866 

01.0273 


PROVIDER 

370130 

370131 

370133 

370138 

370139 

370140 

370141 

370144 

370146 

370148 

370149 

370153 

370154 

370156 

370157 

370158 

370159 

370161 

370163 

370165 

370166 

370168 

370169 

370170 

370171 

370172 

370173 

370174 

370176 

370177 

370178 

370179 

370180 

370182 

370183 

370184 

380001 

380002 

380003 

380004 

380005 

380006 

380007 

380008 

380009 

380010 

380011 

380013 

380014 

380017 


01 
01 


CASE  MIX 
01 .0499 
00.9456 
00.9540 
01 .0744 
01 .0816 
01.0072 
01.3550 
01.1838 
00.9794 
01.2455 
.1860 
.0936 
00.9723 
01 .0191 
00.9519 
01 .0688 
01 .1566 
00.9983 
00.9154 
00.9904 
01 .0230 
00.8976 
01.0577 
01 .0693 
00.9838 
00.9610 
01.0377 
00.8956 
01.1737 
00.9239 
01.0226 
01.0655 
01.1871 
01.0120 
01.0671 
01.2632 
01.3672 
01.1801 
01.0882 
01.6618 
1402 
1596 
5232 
1424 
01.5260 
01.1580 
01.0331 
01.0947 
01.1839 
01.5634 


01 
01 
01 
01 


P4GE 

IT  OF 

23 

PROVIDER 

CASE  MIX 

380018 

01 

6!46 

380019 

02 

2313 

380020 

01 

3519 

380021 

Oi 

2090 

380022 

01 

2291 

380023 

01 

1975 

380024 

01 

2867 

380025 

01 

2807 

380026 

01 

2411 

380027 

01 

2938 

380029 

01 

1081 

380030 

00 

8795 

380031 

00 

9789 

380033 

01 

5034 

380035 

01 

2419 

380036 

01 

0718 

380037 

01 

1794 

380038 

01 

2046 

380039 

01 

2715 

380040 

01 

1170 

380042 

01 

0975 

380043 

01 

0051 

380044 

01 

0846 

380045 

01 

1670 

380047 

01 

4490 

380048 

00 

9763 

380050 

01 

2805 

380051 

01 

2781 

380052 

01 

1829 

380055 

01 

1626 

380056 

00 

9974 

380059 

01 

0176 

380060 

01 

2924 

380061 

01 

4305 

380062 

00 

9230 

380063 

01 

1307 

380064 

01 

2469 

380065 

01 

1213 

380066 

01 

1324 

380068 

01 

0570 

380069 

01 

0728 

380070 

01 

0145 

380071 

01 

2161 

380072 

00 

8757 

380075 

01 

2609 

380077 

00 

9016 

380078 

01 

1266 

380079 

01 

1403 

380081 

00 

.9824 

380082 

01 

2019 
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■niE-  CASE  MIX  INDEXES  00  iOT  I8CLU0E  DISCHARGES  FROM  PPS-EXEMPT  UNITS.       ^,,,„„^„  .„„„ 
;  CASE  MIX  lHolxES  INCLUDE  CASES  RECEIVED  IN  MCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


T»§LE  ?C  ■  HOSPIT«L  C»SE  MIX  KDEXES  FOR  01SCM»B0ES   OCCURRIirO  Ilf  FEDER«L  FISCAL  VE«B  1968 


FACE 


18  OF  ?3 


PROVIDER 

380083 

380084 

380087 

380088 

38008} 

3800»0 

360091 

380094 

390001 

390002 

390003 

390004 

390005 

390006 

390007 

390008 

390009 

390010 

390011 

390012 

390013 

390014 

39001S 

39001S 

390017 

390018 

390019 
390020 
390021 
390022 
390023 
390024 
3»002» 
39002C 
390027 
39002t 
390029 
390030 
390031 
390032 
390034 
390035 
390036 
390037 
390039 
390040 
390041 
390042 
390043 
390044 


CASE  MIX 

01 . 1058 

01  4420 

01 .0110 

O: .0781 

01  2593 

01.3435 

01 .2185 

01.1203 

01 .1828 

01 .2206 

01.1074 

01  .2560 

01.1114 

01 .4839 

01 . 1639 

01 . 1564 

01  .3469 

01 .0991 

01  .  1846 

01 .2118 

01 .1804 

00.8444 

01.  1313 

01 .1148 

01 .0706 

01.1786 

01.0»71 

01.261t 

01.0675 

01.1038 

01.1904 

00.7171 

00.8804 

01.2149 

01.S460 

01.  SMS 

01.4933 

01.1269 

01.1572 

01.1546 

01.0901 

01.2995 

01.2675 

01.1900 

01.0859 

01.0464 

01.1326 

01.1913 

01.0411 

01.4270 


PROVIO 

390045 

390046 

390047 

390048 

390049 

390050 

390051 

390052 

390054 

390055 

390056 

390057 

390058 

390059 

390060 

390061 

390062 

390063 

390064 

390065 

390066 

390067 

390068 

390069 

390070 

390071 

390072 

390073 

390074 

390075 

390076 

390077 

390078 

390079 

390010 

390011 

390083 

390014 

390086 

390088 

390090 

390091 

390092 

390093 

390095 

390096 

390097 

390098 

390100 

390101 


ER  CASE  MIX 
01 .2267 
01.3572 
01 .3938 
01 .1507 
01.3228 
01 .7158 
01.9648 
01.0827 
01 .1933 
01.4691 
01.1331 
01.2458 
01.2722 
01.4124 
01.1818 
01.2258 
01.1185 
01.4782 
01.3096 
01.1986 
01.2226 
01.4907 
01.2724 
01.1586 
01 .1237 
01.1088 
00.9844 
01.1878 
01.1655 
01.2726 
01.2125 
01.2885 
01.0871 
01.6129 
01.1767 
01.1878 
01.1924 
01.1492 
01.1456 
01.3169 
01.5431 
01.144S 
01.1454 
01.1235 
01.2438 
01.2153 
01.3454 
01.5587 
01.5838 
01.2048 


PROVIO 

390102 

390103 

390104 

390106 

390107 

390108 

390109 

390110 

390111 

390112 

390113 

390114 

390115 

390116 

390117 

390118 

390119 

390121 

390122 

390123 

390125 

390126 

390127 

390128 

390130 

390131 

390132 

390133 

390135 

390136 

390137 

390138 

390139 

390142 

390143 

39014S 

390146 

390147 

390148 

390149 

390150 

390151 

390152 

390153 

390154 

390155 

390156 

3901S7 

390158 

390159 


ER  CA 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

00. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 


SE  MIX 

.2203 

.0906 

.1441 

.0102 

.1665 

.2396 

.2309 

.1718 

.6479 

1375 

.1715 

.0299 

.2372 

.1886 

.0765 

.1356 

.2118 

.1829 

.0939 

.1981 

.1638 

.1991 

.1287 

.1109 

.0049 

.2106 

.0011 

.3279 

.2733 

.1954 

.093S 

.2506 

4370 

5172 

9140 

1776 

1234 

ISIS 

0720 

2035 

1249 

2000 

0667 

1699 

1077 

2759 

2436 

1699 

2564 

1791 


PROVIDER 

390160 

390161 

390162 

390163 

390164 

390165 

390166 

390167 

390168 

990169 

390170 

390171 

390172 

390173 

390174 

390176 

390178 

390179 

390180 

390181 

390183 

390184 

390185 

390186 

390187 

390188 

390189 

390191 

390192 

390193 

390194 

39018S 

390196 

390197 

390198 

390189 

390200 

390201 

390203 

390204 

390205 

390206 

390209 

390311 

390213 

390215 

390217 

390219 

390220 

390222 


CASE  MIX 

01.1439 

01 .0767 

01  .1727 

01 .1656 

01 .5150 

01 .0894 

01.1402 

01.1871 

01.1500 

01.1997 

01.5480 

01.0622 

01 .1221 

01 .0950 

01.4958 

01.1043 

01.3302 

01.2103 

01.2766 

01.0834 

01 .0688 

01 .0925 

01.1705 

01.1190 

01.1609 

01.0681 

01.0671 

01.1231 

01.0572 

01.1716 

01.0614 

01.3510 

01.1365 

01.2536 

01.2474 

01.2430 

01.0161 

01.3294 

01.2623 

01.1703 

01.1567 

01.2324 

01.0370 

01.1671 

01.0104 

01.1624 

01.0757 

01.1961 

01.2060 

01.2258 


PROVIDE! 

390223 

390224 

390225 

390226 

390226 

3fi0229 

390231 

390232 

390233 

390234 

390235 

390236 

390237 

390238 

390242 

390244 

390245 

390246 

390247 

390249 

390252 

390256 

390258 

390260 

390261 

390262 

390263 

390265 

390266 

390267 

390268 

390270 

390272 

390275 

390276 

390277 

410001 

410002 

410004 

410005 

410006 

410007 

410008 

410009 

410010 

410011 

410012 

410013 

410014 

410016 


CASE  MIX 
01 . 5397 
9382 
2602 
«642 
2123 
3242 
2667 
0569 
2259 
3256 
6057 
0875 
4307 
8379 
1934 
9401 
2529 
1144 
0623 
0606 
9021 
5601 
1610 
2524 
6792 
3908 
4242 
2554 
1376 
1508 
1418 
2246 
6153 
00.5811 
00.9783 
1862 
1909 
1497 
3009 
2590 
2278 
4229 
0860 
2105 
9906 
1685 
3785 
1454 
1262 
0016 
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o: 
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01 
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01  . 
01  . 
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01  . 
01  , 
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01 
01 
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01  . 
01  . 
01  . 
01 
01. 
01  . 
01  . 
01  . 
01  . 
01. 
01. 
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01 
01 
01 
01 
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01 
01 
00 
01 
01 
01 
01 
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■OTE:  CASE  MIX  IflDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PP8-EXEMPT  U8ITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUQN  DECEMBER  1988. 
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PAGE 


19    0^    ?3 


PRCVIDED 

CASE  MIX 

PROVIOEH 

CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIOEII 

CASE  MIX 

«?000? 

01 

2702 

420067 

01 

.1604 

430037 

00 

.9371 

440019 

01 

.4278 

440084 

01 

1097 

420003 

01 

.  1195 

420068 

01 

2245 

430038 

01 

.0376 

440020 

01 

.0247 

440087 

00 

9138 

420004 

01 

.7647 

420069 

01 

.1276 

430039 

01 

.0604 

440022 

01 

.0751 

440090 

01 

.0436 

420005 

01 

.0519 

420070 

01 

.2601 

430040 

00 

.9352 

440023 

00 

.9221 

440091 

01 

.2706 

420006 

01 

2361 

420071 

01 

.2110 

43004] 

01 

.0617 

440024 

01 

1118 

440095 

00 

9960 

42000'' 

01 

.4325 

420072 

00 

.9418 

430042 

00 

.9878 

440025 

Oi 

.0687 

440100 

01 

.0457 

420009 

01 

.2109 

420073 

01 

.2552 

430043 

01 

.0311 

440026 

01 

.1551 

440102 

01 

.0175 

420010 

01 

.0775 

420074 

01 

.0072 

430044 

00 

.8668 

440029 

01 

.2014 

440103 

01 

.  1309 

420011 

01 

.0676 

420075 

01 

.0134 

430047 

01 

.1763 

440030 

01 

.0491 

440104 

01 

.3809 

420014 

01 

0682 

420076 

01 

.0701 

430048 

01 

.0697 

440031 

01 

.0178 

440105 

00 

9769 

420015 

01 

.1358 

420078 

01 

.3806 

430049 

00 

.9668 

440032 

00 

.9767 

440105 

01 

.0561 

420016 

01 

.1598 

420079 

01 

.3732 

430051 

00 

.9081 

440033 

01 

.0561 

440110 

01 

.0304 

420017 

01 

.0401 

420080 

01 

.2470 

430054 

00 

.9273 

440034 

01 

.2691 

440111 

01 

1742 

420016 

01 

.  5045 

420061 

01 

.0168 

430056 

00 

.8646 

440035 

01 

.1499 

440113 

01 

.0855 

420019 

01 

.2004 

420082 

01 

.3552 

430057 

00 

.9206 

440038 

00 

.9405 

440114 

01 

,0032 

420020 

01 

.1764 

420083 

01 

.1731 

430060 

01 

.0620 

440039 

01 

.4641 

440115 

01 

0522 

420022 

01 

2012 

420084 

00 

.6649 

430062 

00 

.8991 

440040 

00 

.9802 

440117 

00 

8720 

420023 

01 

.2583 

420085 

01 

.2723 

430064 

01 

.0446 

440041 

00 

.9155 

440120 

01 

2845 

420026 

01 

.7612 

420086 

01 

.2045 

430065 

00 

.9846 

440046 

00 

.9736 

440121 

01 

1189 

420027 

01 

1314 

420087 

01 

.3616 

430066 

01 

0064 

440047 

00 

.9205 

440125 

01 

1988 

420026 

01 

0252 

420088 

01 

.1656 

430072 

01 

1500 

440048 

01 

3286 

440128 

00 

7718 

420029 

01 

4406 

420089 

01 

.1680 

430073 

01 

0658 

440049 

01 

4158 

440130 

01 

1348 

420030 

01 

1530 

430004 

01 

.0288 

430076 

01 

0175 

440050 

01 

0617 

440131 

01 

0674 

420031 

00 

9010 

430005 

01 

.1916 

430077 

01 

3015 

440051 

01 

0022 

440132 

00 

9799 

420032 

00 

9227 

430007 

01 

0554 

430079 

01 

0152 

440052 

00 

9113 

440133 

01 

3502 

420033 

01 

2310 

430008 

01 

2139 

430080 

00 

9604 

440053 

01 

1601 

440135 

01 

1654 

420035 

00 

7569 

430009 

01 

0656 

430081 

01 

0347 

440054 

00 

9507 

440136 

01 

0919 

420036 

01 

2263 

430010 

00 

9815 

430082 

00 

8908 

440055 

01 

1187 

440137 

01 

0695 

420037 

01 

2155 

430011 

01 

2552 

430083 

00 

8873 

440056 

00 

9367 

440141 

00 

9636 

420036 

01 

0689 

430012 

01 

2162 

430084 

00 

8943 

440057 

00 

9363 

440142 

00 

8563 

420039 

01 

1018 

430013 

01 

1429 

430085 

00 

9087 

440058 

01 

0573 

440143 

01 

0167 

420040 

01 

3285 

430014 

01 

3190 

430086 

00 

8754 

440059 

01 

0727 

440144 

01 

0747 

420042 

01 

0774 

430015 

01 

0487 

430087 

00 

8315 

440060 

01 

0332 

440145 

00 

9506 

420043 

01 

1575 

430016 

01 

3595 

430088 

01 

1000 

440061 

01 

1435 

440146 

01 

0539 

420044 

01 

1824 

430017 

01 

1134 

440001 

01. 

0240 

440063 

01 

1796 

440147 

00 

6826 

420046 

01 

0318 

430018 

00 

9516 

440002 

01. 

3382 

440064 

00. 

9661 

440148 

00 

9857 

420049 

01 

1238 

430020 

01 

0696 

440003 

01. 

0971 

440065 

01. 

0144 

440149 

01 

1456 

420050 

00 

9787 

430022 

00 

9350 

440005 

00. 

9542 

440067 

01. 

0969 

440150 

01 

2532 

420051 

01 

4446 

430023 

00 

9348 

440006 

01. 

2227 

440068 

01. 

0931 

440151 

01 

0955 

420053 

01 

1105 

430024 

01 

0666 

440007 

00. 

9757 

440069 

01. 

2228 

440152 

01 

3656 

420054 

01 

1236 

430025 

00 

9320 

440008 

01. 

0260 

440070 

00. 

9642 

440153 

00 

9150 

420055 

01 

1287 

430026 

01 

0075 

440009 

00. 

9725 

440071 

01  . 

1561 

440154 

00 

8031 

420056 

01 

1034 

430027 

01 

5959 

440010 

00. 

9920 

440072 

01. 

2298 

440156 

01 

2419 

420057 

01. 

2094 

430028 

00 

9756 

440011 

01. 

2368 

440073 

01. 

1514 

440157 

00 

8669 

420059 

01 

0600 

430029 

00 

8877 

440012 

01. 

2156 

440074 

00. 

9359 

440159 

01. 

1504 

420061 

01 

1487 

430030 

01 

0127 

440014 

00. 

9290 

440078 

00. 

9188 

440160 

01 

0592 

420062 

01. 

0735 

430031 

00 

9432 

440015 

01. 

3928 

440079 

00. 

8155 

440161 

01  . 

5441 

420064 

01. 

0689 

430033 

01 

0390 

440016 

00. 

9801 

440081 

01. 

1415 

440162 

01  . 

0798 

420065 

01. 

2961 

430034 

01 

0698 

440017 

01. 

25b5 

440082 

01. 

6355 

440166 

01  . 

2356 

420066 

00. 

9658 

430036 

01. 

0793 

440018 

01. 

1647 

440083 

00. 

9372 

440167 

01  . 

1759 

s. 

ce 

s 

09 


< 

o 


Z 
9 
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NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARQES  FROM  PPS-EXEMPT  UNITS. 

;  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 
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0(^  2  3 


PRC^IDEI 
««016e 

4401T0 

4  4  0;"'; 

440i  '* 
440W5 
440176 
4401T7 
440178 
440180 
44018: 
440182 
440183 
440184 

440185 
440186 

440187 

440189 

440191 

440192 

440193 

440194 

440196 

440197 

440200 

440203 

440205 

450002 

450004 

450005 

450007 

450008 

450010 

450011 

450013 

450014 

450015 

450016 

450018 

450019 

450020 

450021 

450022 

450023 

450024 

450025 

450027 

450028 

450029 

450031 


CASE  mix 

00  9651 
2843 
9394 
2931 
9109 
0515 
1683 
8927 
1T96 
9668 
9887 
8789 
2187 
0822 
0963 
0006 
9446 
.4078 
,1967 
0466 
0996 
1251 
0215 
3165 
0449 
0084 
8976 
2404 
0901 
9855 
3395 
2577 
2162 
33S6 
3727 
0885 
4030 
4122 
3387 
1817 
0918 
(059 
0892 
3433 
01.0794 
01.3644 
1037 
2988 
1731 
20S1 


01  , 
00. 

^  ^ 

00, 

01  . 

01. 

00. 

01  . 

00. 

00. 

00. 

01  . 

01  . 

01  . 

01  . 

00. 

01  . 

01  . 

01  . 

01. 

01  . 

01. 

01. 

01  . 

01. 

00. 

01. 

01  . 

00. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 


PROVIO 

450032 

450033 

450034 

450035 

450037 

450039 

450040 

450041 

450042 

450043 

450044 

450045 

450046 

450047 

450048 

450050 

450051 

450052 

450053 

450054 

450055 

450056 

4S00S7 

4S00S8 

450059 

450060 

4S00C3 

450064 

450065 

450066 

4S0068 

450070 

450072 

450073 

4S0074 

450076 

450077 

450078 

450079 

450080 

450081 

450082 

450083 

450084 

450085 

450087 

450090 

450092 

450094 

450096 


ER  CASE  NIX 
01  1298 
01 .4801 
01  .4385 
01 .3889 
01 .4164 
01 .1435 
01.4687 
01.0751 
01 .4796 
01 .2757 
01 .5299 
01.0524 
01  .3347 
01  .0547 
01.0952 
01.1580 
01  .5625 
01.1154 
01.0825 
01.4818 
01.1087 
01.3812 
01.0964 
01.3677 
01 .1734 
01 .3099 
00.9608 
01.3790 
01.1103 
01. fill 
01.3646 
01.0862 
01.1825 
01.0320 
01.1081 
01.1273 
01.0150 
01.0082 
01.3486 
01.2502 
01.1904 
00.9997 
01.3332 
01.1233 
01.1735 
01.2796 
01.2605 
01.2665 
01.2231 
01.8904 


PROVIO 

450097 

450098 

450099 

450101 

450102 

450104 

450107 

450108 

450109 

450110 

450111 

450112 

450113 

460115 

450116 

450118 

450119 

450121 

450122 

450123 

450124 

450126 

450127 

450128 

450130 

450131 

450132 

450133 

4  50134 

450135 

450137 

450140 

450141 

450142 

450143 

450144 

450145 

450146 

450147 

450148 

450149 

450150 

450151 

450152 

450153 

450154 

450155 

450157 

450160 

450162 


ER  CASE  MIX 
01  .2460 
01 .0577 
01  .  1827 
01.2578 
01 .4321 
01 .2073 
01.2707 
01.0038 
01 .0436 
01  .1777 
01  .2876 
01.2381 
01 .0539 
01 .1002 
01.0570 
01.3092 
01 .2375 
01.3469 
00.9370 
01.2133 
01.4680 
01.2011 
01.0101 
01.2381 
01.4671 
01.1881 
01.3775 
01.2415 
01.1696 
01.4542 
01.2054 
00.8849 
00.9897 
01.2718 
01.0465 
01.1842 
01.0444 
00.9317 
01.2606 
01.3110 
01.2875 
01.0110 
01.0401 
01.8926 
01.S587 
01.2088 
01.0766 
01.0439 
00.9278 
01.3810 


PROVIDER  CA 

450163    01 

450164 

450165 

450166 

450169 

450170 

450175 

450176 

450177 

450178 

450179 

450181 

450182 

450183 

450184 

450185 

450187 

450188 

450190 

450191 

450192 

450193 

450194 

450195 

450196 

450197 

450200 

450201 

450203 

450206 

450207 

4  50208 

450209 

450210 

450211 

450218 

450214 

450217 

450218 

450219 

450221 

4  50222 

450224 

450229 

450230 

450281 

450288 

450284 

450285 

450236 


01 

01 

01 

00 

01 

01 

01 

01 

01 

01 

01 

00 

01 

01 

01 

01 

01 

01 

01 

01. 

02. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

00. 

01. 

01. 

01  . 

01. 

01. 

01. 

01. 

00. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

00. 

01. 

01. 


SE  MIX 

.1572 

.0832 

.0359 

.0422 

.9154 

.1385 

.1524 

.1844 

.  1002 

.0781 

.0641 

.0383 

.8907 

.1956 

.3677 

.1118 

.3674 

.0593 

.2159 

.2181 

.0938 

.0213 

.1782 

.2462 

.2653 

.1638 

.2078 

.0633 

.1640 

9687 

1504 

0974 

2241 

1182 

2161 

8819 

1499 

9727 

0205 

1270 

1133 

8120 

0663 

3333 

1397 

4566 

0671 

9017 

1789 

1124 


PROVIDE 

450237 

450239 

450241 

450242 

450243 

450246 

450248 

450249 

450250 

450253 

450256 

450258 

450259 

450263 

450264 

450268 

450269 

450270 

450271 

450272 

450275 

450276 

450278 

450280 

450281 

450263 

450286 

450288 

450289 

450292 

450293 

450296 

450297 

450299 

450303 

450305 

450306 

450307 

450309 

450315 

450317 

450820 

450321 

450822 

450324 

450325 

450327 

4  50330 

450331 

450332 


R  CASE  mix 

01  3776 

c; 


00 
CO 
00 
01 
01 
00 
01 
01 
01 
00 
01 
01 
00 

01 

00 

01 

01 

01 

01 

01 

00 

01 

01 

01. 

01. 

01  . 

01  . 

01. 

00. 

01  . 

01  . 

01. 

00. 

00. 

01. 

01. 

01. 

01. 

00. 

01  . 

00. 

00. 

01. 

01. 
01. 
01. 
01  . 
01. 


1288 
,  9424 
8334 
9782 
2289 

,112; 

.9862 
.0288 
.0397 
.0640 
.  9129 
2  9  6  2 
2475 
.8743 
.2062 
.9856 
.0897 
.2371 
.2072 
0523 
.1921 
.9931 
.2899 
.3581 
.1112 
,1700 
,1267 
1529 
1969 
8811 
1114 
0624 
2684 
9654 
8984 
0812 
1231 
1158 
3030 
9526 
2329 
9919 
9369 
4043 
2368 
1260 
2293 
2416 
1618 


ROTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEW>r  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1968. 
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PROVIDER 

«S0333 

450334 

450337 

450340 

450341 

450342 

450346 

450347 

450348 

450349 

450351 

450352 

450353 

450355 

450357 

450358 

450359 

450362 

450365 

450366 

450369 

450370 

450371 

450372 

450373 

450374 

450376 

450378 

450379 

4S0381 

4S0388 

450389 

450391 

450393 

450394 

450395 

450399 

450400 

450403 

450410 

450411 

450415 

450416 

450417 

450418 

450419 

450422 

4S0423 

450424 

450425 


CASE  MIX 

01 . 1013 
01 .0272 
01 .0790 
01 .2437 
00  9570 
00.8975 
01.2591 
01 .2091 
01 .0774 
01 .2960 
01.3361 
01.2285 
01 . 1950 
00.9848 
01.1862 
01 .6622 
00.7835 
00.9869 
01 .1122 
01 .3959 
01.1345 
01 .0809 
01.0596 
01.2887 
01 .0862 
00.8977 
01.3568 
01.2781 
01 .4144 
01.0551 
01.5597 
01.1847 
01.1555 
01.2752 
01.2482 
01.2082 
01.0906 
01.1669 
01.2829 
01 .0541 
01 .0404 
01 .1704 
01.2251 
00.9414 
01.3126 
01.2670 
00.7636 
01.1998 
01.1189 
01.0805 


PROVIDER 

450429 

450431 

450438 

450446 

450447 

4504  50 

450451 

450457 

450458 

450460 

450462 

450464 

450465 

450467 

450469 

450472 

450473 

450475 

450476 

450484 

450486 

450488 

450489 

450492 

450497 

450498 

450508 

450514 

450517 

450518 

450523 

450527 

450530 

450534 

450535 

450537 

450538 

450539 

450544 

450545 

450546 

450547 

450550 

450551 

450557 

450558 

450559 

450561 

450563 

450565 


01 
01 
01, 


CASE  MIX 

00.9877 
01.3879 
01.2331 
00.9716 
01  .2849 
0044 
1808 
4353 
00.9885 
00.9950 
01.3282 
00.8654 
01.1465 
01.1101 
01.2235 
01.1599 
01.0583 
01.0657 
00.9470 
01.2632 
00.9926 
01.0376 
01.0782 
00.9097 
01  .1907 
00.9733 
2839 
1689 
01.0044 
01.1734 
01.3888 
01.0593 
01.3102 
01.0544 
01.2343 
01.197S 
01.3176 
01.1829 
01.2290 
01.2850 
01.2698 
00.9781 
01.1562 
00.9789 
00.9786 
01.6697 
01.0473 
01.3492 
1499 
1785 


01 

01. 


01 
01. 


PROVIDER 

450568 

450569 

450570 

450571 

450573 

450574 

450575 

450578 

450580 

450581 

450583 

450584 

450586 

450587 

450588 

450590 

450591 

450596 

450597 

450600 

450603 

450604 

450605 

450607 

450609 

450610 

450613 

450614 

450615 

450617 

450620 

450621 

450623 

450626 

450628 

450630 

450631 

450632 

450633 

450634 

450637 

450638 

450639 

450641 

450643 

450644 

450646 

450647 

450648 

450649 


01 
01 


01 
01 


CASE  MIX 

00.5500 
01 .0406 
00.9634 
01.2539 
01 .1017 
00.9550 
01.0542 
01.1206 
1548 
1466 
01.0636 
01.2528 
1687 
1745 
00.9021 
00.9091 
01.1552 
01.2663 
01.1018 
01.0378 
00.9369 
01.2552 
01.3127 
00.9047 
00.9557 
01.2727 
00.9796 
01.1150 
00.9869 
01.3660 
01.2071 
01.0351 
01.0524 
01.0483 
00.9597 
01.5158 
01.5243 
01.1401 
01.4518 
01.2006 
01.1902 
01.4224 
01.3316 
00.9144 
01.1204 
02.S7S1 
01.3207 
01.6860 
01.1467 
01.0369 


PROVIDER 

450651 

450652 

450653 

450654 

450656 

450658 

450659 

450660 

450661 

450662 

450665 

450666 

450667 

450668 

450669 

450670 

450671 

450672 

450673 

450674 

450675 

450677 

450678 

450679 

450681 

450682 

450683 

450684 

450685 

450686 

450687 

450688 

450690 

450691 

450694 

450696 

450697 

450698 

450700 

450702 

450703 

450704 

450705 

450706 

450709 

450710 

450711 

450712 

450713 

450715 


01 
01 


CASE  MIX 
01 .4322 
00.9429 
01.3250 
00.9785 
01  .2733 
00.9963 
4034 
4586 
01.0264 
01 .2299 
01.1006 
01.2770 
00.9903 
01.4270 
01.2378 
01.1351 
00.5912 
01.3999 
00.9837 
00.9794 
01.1810 
01.3533 
01.3307 
00.9681 
01 .4591 
01.2141 
01.2366 
01.2040 
01.2730 
01.3093 
01.0993 
01.1331 
01.2285 
01.3296 
01.1746 
01.1253 
01.3533 
00.8417 
00.9664 
01.2414 
01.1150 
01.1908 
00.9313 
01.1843 
01.1277 
00.5681 
01.4639 
00.7196 
01.2332 
01.2655 


PROVIDER 

450716 

450717 

450718 

450719 

450722 

450723 

450724 

450725 

450726 

450727 

450728 

450729 

450730 

450732 

450733 

450734 

450735 

45073T 

450740 

450742 

450743 

450744 

450745 

450746 

450747 

450748 

450749 

450750 

450751 

450752 

450753 

450754 

460001 

460003 

460004 

460005 

460006 

460007 

460008 

460009 

460010 

460011 

460012 

460013 

460014 

460015 

460016 

460017 

460018 

460019 


CASE  MIX 
01  -  1297 
2^92 
1056 
138  2 
9258 
2372 
3068 
8773 
0030 
0704 
0567 
6368 
3278 
0249 
2177 
1014 
8393 
8470 
1782 
2331 
2283 
0596 
9/90 
9397 
1137 
9566 
1042 
9640 
6273 
3399 
9626 
0180 
5604 
4717 
5095 
2561 
2571 
01.1750 
01.2854 
5058 
7481 
2025 
4429 
4247 
0803 
1865 
00.9438 
01 .2886 
00.9071 
01.0814 


01  , 

01  , 

CI 

00 

01 

01  . 

00- 

01  . 

01  . 

01  . 

00. 

01  . 

01  . 

01  . 

01. 

00 

00. 

01  . 

01  . 

01  . 

01  . 

00. 

00. 

01  . 

00. 

01  . 

00. 

01. 

01. 

00. 

01. 

01  . 

01. 

01. 

01. 

01. 


01 
01 
01 
01 
01 
01 
01, 


■<1 

9 

c. 


OS 


< 

o 


z 

p 

OD 
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NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  OISCHARQES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


BLE  3C  : 

HDS 

<»IT»L 

P80VIDEI! 

CASE  MI 

460020 

00 

8993 

460021 

01 

2565 

460022 

00 

.9717 

460023 

o: 

1254 

46002* 

00 

8837 

460025 

00 

.9890 

460026 

01 

0060 

480027 

00 

,9141 

460029 

00 

8781 

*60030 

01 

.0276 

46D032 

00 

.9561 

460033 

00 

9139 

460035 

00 

9401 

460036 

00 

9881 

460037 

00 

9628 

<60039 

00 

9390 

«60041 

01 

1900 

«60O42 

01 

2948 

460043 

01 

3454 

*60044 

01 

1640 

*60046 

01 

3230 

«60047 

01 

4713 

470001 

01 

1725 

470003 

01 

6495 

4T000* 

01 

1480 

4  ?0005 

01 

2578 

470006 

01 

2217 

470008 

01 

1587 

470010 

01 

0747 

470011 

01 

2122 

470012 

01 

2300 

470013 

01 

0992 

470015 

01 

1941 

470016 

01 

0633 

4  70018 

01 

0261 

470020 

00 

9876 

470023 

01 

2344 

470024 

01 

1378 

490001 

01 

0131 

490002 

00 

9414 

490003 

00 

7000 

490004 

01 

1771 

490005 

01 

2831 

490006 

01 

1815 

490007 

01 

6010 

490008 

01 

0244 

490009 

01. 

5358 

490010 

01  . 

2051 

490011 

01 

2032 

490012 

01  . 

0826 

CASE 


MIX  INDEXES 

FOR  DISCHARGES   OCCURRING  in  « 

EOERAL  FISCAL 

YEAR  198 

PROVIDER 

CASE  MIX 

PROVIDES 

CASE  Mil 

PROVIDER 

CASE  MIX 

490013 

01 

.  1042 

490005 

01 

.0167 

500014 

01 

.  5669 

490014 

01 

.4117 

490088 

01 

.1523 

500015 

01 

.2808 

490015 

01 

.2481 

490089 

00 

.9919 

500016 

01 

.3260 

4  90017 

c: 

.2593 

490090 

0! 

.  1648 

500017 

01 

.2342 

490018 

01 

.0995 

490091 

01 

2268 

500019 

01 

.1221 

490019 

01 

.1441 

490092 

01 

.0834 

500021 

01 

.3804 

490020 

01 

.0681 

490093 

01 

.2312 

500023 

01 

.  1459 

490021 

01 

.0942 

490094 

01 

.0655 

500024 

01 

.3334 

490022 

01 

.2137 

490095 

01 

.2224 

500025 

01 

.8076 

490023 

01 

.1266 

490097 

01 

.0908 

500026 

01 

.2436 

490024 

01 

.4157 

490098 

01 

.2390 

500027 

01 

.5056 

490027 

01 

.0815 

490099 

01 

.0694 

500028 

00 

.8942 

490028 

01 

.  1412 

490100 

01 

.2357 

500029 

00 

9446 

490029 

01 

.0522 

490101 

01 

.0624 

500030 

01 

.3857 

490030 

01 

.2505 

490104 

00 

.8539 

500031 

01 

.1017 

490031 

01 

.0866 

490105 

00 

.8704 

500033 

01 

.1779 

490032 

01 

.6098 

490106 

00 

.9383 

500034 

01 

.0590 

490033 

01 

.2002 

490107 

01 

.2116 

500035 

01 

.4129 

490035 

01 

.0748 

490108 

00 

.9787 

500036 

01 

.2597 

490037 

01 

1175 

490109 

00 

.8156 

500037 

01 

.0694 

490038 

01 

.1751 

490110 

01 

.0811 

500039 

01 

.2227 

490040 

01 

1711 

490111 

01 

0915 

500040 

01 

.1226 

490041 

01 

.1102 

490112 

01 

.3884 

500041 

01 

.2068 

490042 

01 

1821 

490113 

01 

.1381 

500042 

01 

2146 

490043 

01 

1716 

490114 

01 

0312 

500043 

01 

2332 

490044 

01 

1912 

490115 

01 

.1531 

500044 

01 

8630 

490045 

01 

1726 

490116 

01 

0463 

500045 

01 

1653 

490046 

01 

2477 

490117 

01 

0555 

500046 

01 

3346 

490047 

01 

1863 

490118 

01 

4875 

500048 

00 

9750 

490048 

01 

2107 

490119 

01 

2295 

500049 

01 

2763 

490050 

01 

1861 

490120 

01 

2607 

500050 

01 

1138 

490052 

01 

3192 

490122 

01 

1535 

500051 

01 

6544 

490053 

01 

2109 

490123 

01 

0702 

500052 

01 

1853 

490054 

01 

1365 

490124 

01 

2438 

500053 

01 

1458 

490057 

01 

2263 

490125 

00 

9664 

500054 

01 

7006 

490059 

01 

2730 

490126 

01 

1542 

500055 

01 

0376 

490060 

01 

0036 

490127 

01 

0364 

500057 

01 

1396 

490063 

01 

3967 

490129 

00 

8734 

500058 

01 

2442 

490066 

01 

0720 

490130 

01 

1962 

500059 

01 

2495 

490067 

01 

1173 

490131 

00 

9854 

500060 

01 

1027 

490069 

01 

1822 

500001 

01 

3051 

500061 

01 

1352 

490071 

01 

1491 

500002 

01 

3653 

500062 

01. 

0272 

490073 

01 

1561 

500003 

01. 

3256 

500064 

01. 

3968 

490074 

01 

2472 

500005 

01. 

5524 

500065 

01. 

1721 

490075 

01 

1993 

500007 

01. 

2846 

500068 

01. 

0123 

490077 

01 

1517 

500008 

01. 

9265 

500069 

01. 

0466 

490078 

00 

8858 

500009 

01. 

3180 

500071 

01. 

1452 

490079 

01. 

1462 

500010 

01  . 

1591 

500072 

01. 

1879 

490083 

00. 

7296 

500011 

01. 

2423 

500073 

01. 

1024 

490084 

01. 

1202 

500012 

01. 

4422 

500074 

01. 

1144 

PAGE 
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PROVIDER  CASE  MIX 

500075 

01 

1958 

500076 

01 

2637 

500077 

01 

2297 

5000T8 

A  ' 

2947 

500079 

01 

2316 

500080 

01 

0415 

500084 

01 

.0322 

500085 

01 

.0093 

500086 

01 

.2970 

500087 

01 

.2891 

500088 

01 

3355 

500089 

01 

.0425 

500090 

00 

8102 

500092 

01 

,0542 

500093 

01 

1754 

500094 

01 

.  1481 

500096 

01 

.0853 

500097 

01 

.0852 

500098 

00 

9204 

500100 

00 

9496 

500101 

01 

0205 

500102 

00 

9'.ei 

500104 

01 

1932 

500106 

00 

.9877 

500107 

01 

1045 

500108 

01 

6279 

500110 

01 

1861 

500114 

01 

2724 

500118 

01 

2114 

500119 

01 

3025 

500122 

01 

2675 

500123 

00 

9112 

500124 

01 

2401 

500125 

01 

1665 

500129 

01 

5808 

500132 

00 

9220 

500135 

01 

1699 

500138 

01 

9087 

500139 

01 

1958 

500140 

00 

9230 

500141 

01 

2263 

510001 

01 

3943 

510002 

01 

1604 

510004 

00 

9758 

510005 

01 

0283 

510006 

01 

2582 

510007 

01. 

2584 

510008 

01. 

1726 

510009 

01. 

1199 

510011 

00. 

9213 
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NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 


a  ?  . 


:5p:'«.  c«5E  mt   indexes  fo»  oischaoces  cccurriiig  m  feder«l  f:sc«l  tear  i98e 


P»GE 


?1  oe  ?S 


PROVIDER 

CASE  MIX 

510012 

01 

0819 

51C0U 

01 

193* 

510014 

01 

1260 

510015 

00 

9670 

510016 

"l  "i 

9756 

510018 

01 

1529 

510  0:9 

DC 

8450 

510  0  2  0 

01 

0283 

510022 

01 

4211 

51 0023 

01 

0254 

5  1  0  0  2  * 

'1  « 

2110 

s ;  0  0  2  s 

DO 

953* 

510  0  2  6 

OC 

973« 

5  1 0027 

r  1 

105  5 

5:0C28 

0  1 

1439 

510029 

0  \ 

:  iT" 

5  1  0  0  3  C 

-^  > 

0870 

SI  0031 

oi 

1957 

51 0033 

Cl 

2079 

510035 

0  0 

9848 

S1O036 

01 

1424 

510038 

01 

1202 

S10039 

o: 

1446 

510040 

00 

9947 

51004  3 

o: 

0647 

510045 

00 

9141 

510046 

01 

29B8 

51004  7 

01 

1456 

510048 

01 

1120 

510050 

01 

2000 

510053 

00 

9966 

510054 

00 

9477 

510055 

01 

1586 

510058 

01 

2016 

510059 

00 

7978 

510080 

01 

1323 

510061 

01 

0148 

510062 

01 

1136 

510063 

01 

2070 

510064 

01 

1978 

510065 

01 

0167 

510066 

01 

.1245 

510067 

01 

1726 

510068 

01 

2139 

510070 

01 

1188 

510071 

01 

2877 

510072 

01 

.0904 

510074 

00 

9719 

510076 

00 

.9474 

510077 

01 

.0175 

PROVIDER 

510080 

51 0081 

510082 

510084 

51009  5 

510086 

520001 

520002 

520003 

520004 

520006 

520007 

520008 

520009 

520010 

52001  1 

520012 

520013 

520014 

520015 

520016 

520017 

520018 

520019 

520020 

520021 

520022 

520024 

520025 

520026 

520027 

520028 

520029 

520030 

520031 

520032 

520033 

520034 

520035 

520037 

520038 

520039 

520040 

520041 

520042 

520043 

520044 

520045 

520047 

520046 


CASE  MIX 

00  9099 
0976 
9620 
9761 
1892 
9809 
1949 
2622 
1539 
2577 
0780 
04  51 
1  794 
3018 
1235 
1047 
0153 
2127 
2045 
2367 
0401 
1179 
1261 
2198 
3559 
2195 
9047 
9524 
1072 
0399 
1808 
3292 
9192 
3817 
1439 
2196 
2076 

01.2507 

01  .1810 
5323 
2741 
0440 
2809 
0956 
0829 
5211 

01 .3063 
01  .4415 
00.9805 
01 .3285 


01  . 
00. 
00 
01  . 
00. 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
0!  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
01  . 
00. 
00. 
01  . 
01  , 
01  . 
01  . 
00. 
01  . 
01  , 
01  . 
01  , 


01 
01 
01 
01 
01 
01 
01 


PROVIDER 

520049 

520051 

520053 

520054 

520056 

520057 

520058 

520059 

520060 

520062 

520063 

520064 

520066 

520068 

520069 

520070 

520071 

520074 

520075 

520076 

520077 

520078 

520081 

520082 

520083 

620084 

520087 

520088 

520089 

520090 

520091 

520092 

520094 

520095 

520096 

520097 

520098 

520100 

520101 

520102 

520103 

520104 

520105 

520107 

520109 

520110 

520111 

520112 

520113 

520114 


CASE  Milt 

01 . 61 5* 
01 . fi850 
01 .0523 
01 .1336 
01 . 1869 
01 .0626 
01-0502 
01 .24  56 
01  -  1767 
01 .2310 
01 .2347 
01 .39*4 
01 . 1963 
00 . 99»2 
01 .2680 
01 .2958 
01 .0957 
01  .0770 
01  .2860 
01  .1959 
01 .0287 
01  .2655 
01.2063 
01 .2109 
01 .4216 
01 .0777 
01.3936 
01.1712 
01 .2975 
01.1268 
01.3535 
01.1230 
01 .1785 
01.2135 
01.1593 
01.2397 
01  .5265 
01.1309 
01.1309 
01 .1009 
01.2681 
00.9321 
00.9918 
01.1927 
01.0309 
00.9798 
01.0840 
01 .0582 
01  1846 
01 .0578 


PROVIDER 

520115 

520116 

520117 

5  2  0116 

520120 

520121 

520122 

520123 

520124 

520126 

520127 

520130 

520131 

520132 

520134 

520135 

520136 

520138 

520139 

520140 

520141 

520142 

520143 

520144 

520145 

520146 

520148 

520149 

520151 

520152 

520153 

520154 

520156 

520157 

520159 

520160 

520161 

520167 

520170 

520171 

520173 

520174 

520175 

520176 

520177 

520178 

520180 

520182 

520184 

520185 


CASE  MIX 
01  .  1649 
1980 
0288 
9364 
0229 
0165 
9632 
0329 
1167 
9387 
8891 
9908 
1  166 
2210 
0401 
9642 
3734 
5692 
2602 
3346 
0117 
9680 
9658 
0095 
0625 
1074 
1568 
1420 
9911 
1212 
0040 
1223 
1368 
0202 
9563 
6293 
0851 
2027 
1604 
9931 
0734 
3542 
7845 
0310 
3402 
2155 
8769 
00.5903 
00.5903 
00.7765 


01 
01 
00 
01 
01 
00 
01 
01 
00 
00 
00 
01 
01 
01 
00 
01 
01 
01 
01 
01 
00 
00 
01 
01 
01 
01 
01 
00 
01 
01 
01 
01 
01 
00 
01 
01 
01 
01 
00 
01 
01 
00 
01 
01 
01 
00 


PROVIDER 

530001 

530002 

530003 

530004 

530005 

530006 

530007 

530008 

530009 

530010 

530011 

530012 

530014 

530015 

530016 

530017 

530018 

530019 

530022 

530023 

530024 

530025 

530026 

530027 

530029 

530031 

530032 


CASE  MIX 

01  0675 
0  1  .  1P5C 
00  8730 
0  :  c  6  2  9 
0616 
0734 

ie7§ 

055C 
0336 
1745 
1983 
4456 
1333 
0896 
1550 
9766 
0470 
9082 
0222 
8874 
0700 
2338 
C614 
9366 
0806 
9073 
9023 


0  1 
01 

0: 

01 
01 
01 
01 
01 
01 
01 
01 
CO 
01 
00 
01 
00 
01 
01 
01 
00 
01 
00 
00 


7: 


z 

c 


c 

3 

D. 

ft 


llOTC   CASE  MIX  INDEXES  DO  HOT  IHCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UBITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1988. 
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Table  4a— Wage  Index  for  Urban 
Areas 

[Areas  that  quahfy  as  large  urban  areas  are 
designated  witfi  an  astenstt  1 


Urban  area  (Constrtuem  Counties  or 
County  Equivalents 


^'Vage 

index 


Abilene,  TX „ 

0.BS42 

Taylof,  TX 

Aguadllla,  PR 

04596 

Aguada.  PR 

Aguadllla.  PR 

Isabella,  PR 

Moca,PR 

Akron.  OH „ 

09630 

Portage.  OH 

SunwTOt.  OH 

Albany,  GA _ 

0.7799 

Dougherty,  GA 

Lee,  GA 

Albany-Schenectady-Troy.  NY _ 

0.8706 

Albany.  NY 

Greene,  NY 

Montgomery,  NY 

Rensselaer.  NY 

Saratoga.  NY 

Schenectady,  NY 

Albuquerque.  NM 

0.9960 

Bernalillo,  NM 

Alexandna,  LA 

0.6476 

Rapides,  LA 

Allentown-BettHehem,  PA-NJ _. 

0.9684 

Warren,  NJ 

Carbon,  PA 

Lehigh.  PA 

Northampton,  PA 

Altoona,  PA _ 

0.9523 

Blaff.  PA 

Amanllo.  TX „ „ _.... 

0.9624 

Potter,  TX 

Randall,  TX 

•AnaheinvSanla  Ana,  CA _ 

1.2194 

Orange,  CA 

Anchorage,  AK „ „ 

1.4335 

Anchorage,  AK 

Anderson,  IN „ 

0.9158 

Madison,  IN 

Anderson,  SC „.... 

0.7807 

Anderson,  SC 

Ann  Artxx,  Ml 

1.1592 

Washtenaw.  Ml 

Anniston.  AL 

0.7685 

Calhoun,  AL 

Appleton-OshkoslvNeenah,  Wl 

0.9522 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

Arecibo,  PR „ 

0.4374 

Arecibo,  PR 

Camuy,  PR 

Hatillo.  PR 

Quebradillas.  PR 

Asheville.  NC    

0.8681 

Buncombe,  NC 

Athens,  GA 

0.7727 

Clarke,  GA 

Jackson,  GA 

Madison.  GA 

Oconee.  GA 

•Atlanta,  GA 

0.9303 

Barrow.  GA 

Butts.  GA 

Cherokee,  GA 

Clayton.  GA 

Cobb,  GA 

Coweta,  GA 

Table  4a— Wage  Index  for  Urban 
Areas — Continued 

[Areas  that  quahty  as  large  ufban  area-s  aie 
destgr^ated  >«th  an  asterisk  3 


Urtian  area  (Constituent  Counties  oi 
County  Equivalents 


De  Kalb,  GA 

Douglas.  GA 

Fayene,  GA 

Forsyth  GA 

Fulton.  GA 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

PaukJing,  GA 

Rockdale.  GA 

Spakjmg.  GA 

Walton.  GA 
AttantK:  Citv,  NJ 

AtlantK:.  NJ 

Cape  May,  NJ 
A'jgusta,  GA-SC 

Columbia,  GA 

McDutfie,  GA 

Richmond.  GA 

Ajken.  SC 
Aurora-Elgin.  IL.. 

Kane,  IL 

Kendall,  IL 
Austm,  TX 

Hays.  TX 

Travis,  TX 

Williamson,  TX 
BakersfieW  CA    

Kem,  CA 
•Baltimore.  MD      ...„ _. 

Anne  Arundel  MD 

Baltimore,  MD 

Baltirrxxe  Oty,  MD 

Carroli,  MD 

Harford,  MD 

Howard,  MD 

Oueen  Annes.  MD 
Bangor  ME  

Penobscot,  ME 
Baton  Rouge.  LA 

Ascension,  LA 

East  Baton  Rouge  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Battle  Creek,  Ml 

Calboun,  Ml 
Beaumont- Port  Arthur    TX  . 

Hardin.  TX 

Jetersor    t» 

Orange   *X 
Beaver  County   FA „ 

Beaver   PA 
Bellincjham,  WA    

Whatcom,  WA 
BentO'"  HartKjr   Ml 

Berneri   W 
'Bergen-Fassaic,   NJ 

Bergen   Nj 

Passaic,  Hj 
Billings,  MT  

Yellowstone,  MT 
BiiOKi-Gul'pon.  MS 

Hancock,  MS 

Hamson,  MS 
Bingnamlo"   NV    „ 

Broome   NY 

Tioga,  NY 
Birmingham   AL     

Blount.  AL 

Jetterson.  AL 

Saint  Clair.  AL 


Wag« 
inoex 


0,8859 
0.8787 

09b89 
1,0307 

1.0890 
0.9874 


0.9079 
0.9566 

0.9651 
0.9307 

1.0465 
1.0857 
08491 
1.0488 

0.9893 
0.8039 

0.9222 

0.9362 


TABLf   •".a--'A'Ar>i   iNDi'x   fC>(-  '    i-t-AN 

Art.as— Cortiojec:; 
lAieas  :njji  c»,,«ih'*.  bs  la'Of-  .r-^-  ^"-as  an 


.."liar  BTia  (t,,.:)r«titD«"T  ►;'-!»*  yi 

Wage 

Courny  LquTywe^ts 

ndex 

Sheftjv   AL 

Walkt-   A, 

Rismafi-*    Nt"!      ,   

09280 

Burte^g^    NO 

Mortor,,  ML) 

R,rwvn*figtor:    tff _ 

09122 

Mcxi'oe    'N 

BloOrrinr(1-.r   ^,-,■^lt^:     H             ,       , 

09666 

Mc'i.ear-   11 

&,■■«»«  C>y     IC    ,.                 _            ._ 

10178 

Afla   ir 

'B'^sion  Law>^ci- '^iH^..n^.    .-'•Kfllt- 

pf f-K-t tnr,    MA                                            ,  , 

10778 

Essei^  MA 

Mi*1les«»    MA 

Norlolk    MA 

Piv^yjrri   MA 

S-jMrvlk    MA 

BoulCMW  i  i-^oariJ  i"l,   00 _. 

10782 

BrKHOCf   '  -O 

Rfai-IPfTtrid    fl     

OJ041 

Ma■^a^<^o  fl 

Rra^fviii    T* 

0AM3 

Bfa^cx*   ^X 

Kri*r'lftrlj>f     AA 

0.9583 

Ktsac    A  A 

BrKJQ*xx>^  Sti^'^io'O  i*':y>¥«rt  •.  ,8'"i^.i,i'>. 

C                             

1.1317 

fairtte^c   ■ 

BrowrwviiK>  ►iH'i"'v()en,  TX 

0M32 

Cameron   tx 

ftryan-O.Ufifjp  Station,  Tit 

0.9750 

Brazo*,  TX 

PiiHllIn   NY 

0.9405 

Eiie,NY 

BurCnglon,  NC 

07641 

Alafn«iM.NC 

ftrtnglon.  VT       

09401 

ChittwKteaVT 

GrwidMe,VT 

CilQiMt,  PR »......»»„ 

0.3977 

Cagun,  PR 

Gurabo.  PR 

San  Lorenz.  PR 

Aguas  Buenas  <^ 

Cayey.  PR 

Gtfra.PR 

Canton,  OH 

08912 

Carroll.  OH 

Stark.  OH 

Casper,  WY 

09286 

Natrona.  WY 

C«dv  Rapid*.  lA 

0.8919 

LmiA 

Champaigrt-Urtwrw-  R  anioul  N. 

0.8913 

Chanipaign.  IL 

ChartMtort.  SC 

0.8S51 

Berkeley.  SC 

Charleston,  SC 

Oorctiester.SC 

Ch«1es»on.  WV „ „ 

0.9657 

Kanawha   WV 

P..„--.o-     A, 

•Ch«'.i'-:.-    ^Hsioma-Rock  hM.  NC-SC 

08391 

C'Ht'h''' J*^     NC 

Gaitof.,  Nv 

Lincoln,  NC 

Mecklenburg.  NC 

Rowan,  NC 

Unon,  NC 

York.  SC 

Oiariottesviile,  yA .„„ 

0.8854 

19690 
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TA8UE  4a— Wage  index  fop  Urban 
Areas— Continued 

tAreaa  tfiat  3u««>  ts  large  urbar  atrwi  vn 


UftMn  area  i Corsutuent  Counties  or 

^age 

Co<jnt>  Equvawnts 

>noex 

Albef"iari«   Ka 

Chanonesviiie  „.ty   <'A 

Ftuvanra.  VA 

Gfser*  Va 

C^a^anooqa  tn  jA  „._ 

OftS/^ 

Catoosa.  GA 

Dade,  GA 

Matter  GA 

Hamitlon.  ■^N 

Manon,  ''H 

Sequatc^ia,  tn 

^►leyenre,  wv     _         . _..    .. 

0.879S 

Lararrw  wv 

"Crticago  'l        

1  0612 

Cook,  tL 

CXj  Pag«,  IL 

McHenry,  IL 

Cnco  CA  ._ 

1.0675 

auti»,  CA 

■Cincinnati,  OH-KY.iN _ 

1.0247 

Deart>oin  IN 

Boooe,  KY 

Canipbeii.  Kv 

Kenton,  KV 

aemiont.  OH 

HarrnMon,  Oh 

Warren.  OH 

C.art<«v*e-Hco»unsville.  TN-KY ._   

O'jTe 

Ctinstian.  KV 

Mootgon^ery   TN 

•Oevetand.  Qh _. 

1.0778 

C^jyaftoga.  OH 

Geauga.  OH 

La«a.  OH 

Medina.  OH 

CoWfado  Soo.iqs.  CO 

10273 

E'  Paso  CO 

Coiuntjia.  MO     

1.0388 

3oor)e  MO 

■CoJufnOia,  SC      ...„ „ 

0.8260 

Lexrujton,  SC 

RicNand.  SC 

CotuTitxJS  GAAL 

0.7364 

Russeli.  AL 

Oiartanoocnee  GA 

Muscogee,  GA 

•Columtjjs.  Oh  „ „ „ 

0.9462 

Oeiaware  OH 

?d..-"e<cj.  Oh 

F-a^Kiin  Oh 

LicKjng.  Oh 

WaCson   Oh 

°x;Kaway   Oh 

Jior,  Ort 

Co-pus  C^r■•st),  "x 

0.8298 

NudCCS,  TX 

5a.-t  Patncc  TX 

CurT'Oena.-xJ  MO  A"; „ _„ 

0.9132 

A.iegc^,  MC 

Wine.'a'   A"* 

•Ca»*«.  '»         „ „. 

1.0117 

C^li.'-,  'X 

Dallas,  ^x 

Oeiiton.  'X 

E'i.8.  "^X 

Kaufnan   TX 

Rockwall   TX 

C3'~vi!le   VA               

0.7637 

Danviie  City   v* 

Prnsv'vania,  vA 

Cavenoon-RocK   s-ana-Moifo    A-IL 

0.9456 

Scott.  lA 

H^nry    il 

Rock  uarx:    ^ 

Ca/ton^So"r'q«<>id   OH 

0.9929 

Tas^c  4a'-v\'Aae  Index  for  Urban 

[Areas  mat  qualitv  aa  'afoe  .jrbar  ^irhs  »ro 
]*;s«jria»fi<j  wth  an  ,-»«tRris*  ] 


UrtMn  VM  (ConsWuent  CountiM  or 

Wme 

County  Equ<vataci(* 

ifxJex 

CIWK.  OH 

QrMoe,  OH 

MtantOH 

MontoonMry.  OH 

Oaytona  B«ach,  FL 

0.6496 

Vo(o8ia.FL 

Oecatur,  AL 

LawraoM,  Al. 

Morg«t,Al. 

r>tn«tur,  n. 

a8012 

Macon  'L 

•D^"vef      0 „ „„ 

1.1770 

Aaama,  CO 

Ar^Mtn*.  CO 

Denvef  CO 

DojQias  CO 

Je^le'son,  CO 

Des  Moines,  lA 

0.9721 

Dallas    A 

^VM,    A 

Warren    A 

'Detroit  M:  

i.0795 

Laoee'   Ml 

Livingston.  Ml 

Macomo,  Ml 

Monroe   Ml 

OaKiand  Ml 

Saini  C<ai'   W 

Aay^e   M 

Ootnan.  AL   „ _ _ 

0.7900 

Oaie   Al 

H.-)us;on,  AL 

r>irii,r]it«     A                       

0.9466 

C'uCuaos   !A 

tXlc!-    MN  A        

0.9613 

S!    .:>oiS   MN 

Ciouqias   A 

EaL  Cia»e   A'. „ 

0.8875 

C>iipoe*a.  WI 

Eau  Claire.  WI 

El  Paso  TX 

0.8824 

El  Paso,  TX 

Elktiart-Goshen,  IN 

0J)207 

Elkhan,  IN 

Elmira.  Nr  __ 

0  9144 

Chemung,  NY 

End.  OK - „- ._ 

0.9196 

Garfie«d.OK 

Erie,  PA _. 

0.9578 

Erie.  PA 

Eugene-Siwigfield,  OR j 

1.0209 

L«fle.OR 

EvansvWe,  IN-KY _„ 

1.0313 

Posey.  IN 

VsP'1e'^■Jrgt1,  IN 

^■T-Cr      N 

«A^,,^»  „,n    KY 

Fa-q..  M-:.,-e?.i   ND-MN 

1.0050 

,1»    K>>, 
ass   'lu 

Fa,e",?vi.it   NO _ 

0,8167 

Cu'iDenaic;    NC 

Fa/ettc)VT'te  Springdaie,  AH 

0.7391 

Aashingtoo,  AH 

Flint,  Ml       „ 

1.1665 

Genesee,  M* 

Florence.  AL 

0.7093 

Cotbert,  AL 

LMidwdale.AL 

Flofence,  SC 

0.7712 

Florence.  SC 

Fort  CoUins-Lovetond.  CO 

10303 

Table  4a— Wage  Index  for  Urban 
Areas — Continued 

rAre«s  that  gtjatify  as  large  urban  areas  s'^ 
desigrwtec)  w»»i  an  astens*  ] 

Urtian  area  (Coostrtuerrt  Counties  or  Wage 

County  EqoivatorTts  mdex 


Larimor,  CO 
'Fort       Lauderdaie-Hollywood-Pompano 
Beach.  FL 


1.0271 


BrowarO.  FL 
Fort  Myers-Cape  Coral.  FL 

Lee.  FL 
Fort  Pierce.  FL 

Martin,  FL 

St  Lucie,  FL 
Fori  Smith,  AR-OK 

Crawlord,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fori  Watton  Beach.  FL 

Okaloosa.  FL 
Fort  Wayne.  IN ~ 

Allen,  IN 

De  Kaib.  IN 

Whitley,  IN 
•Fort  Worth-Arlington.  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 
Fresno,  CA  

Fresno,  CA 
Gadsden,  AL 

Etowah.  AL 
Gainesville,  FL „ 

Aiacfma.  FL 

Bradford,  FL 
Galveston-Texas  City,  TX 

GaVeslon.  TX 
Gary-Hammorx).  IN „ 

Lake.  IN 

Porter,  IN 
Glens  Falts.  NY 

Warren,  NY 

Washington,  NY 
Grand  ForHs.  NO 

Grand  FofXs.  NO 
Grand  Rapids,  Ml „ 

Kent,  Ml 

Ottawa.  Ml 
Great  Falls,  MT     

CascacJe,  MT 
Greeley,  CO 

Weld,  CO 
Green  Bay  WI 

Brown,  WI 
Greensboro- Winston-Salem- High 

NC 

Davidson  NC 

Davie,  NC 

Forsyth,  NC 

Guilford  NC 

Randolpn,  NC 

Slokes,  NC 

Yadkin,  NC 
Greenville-Spartanburg,  SC      

Greeiv.lle  SC 

Pckens,  SC 

Spartar,burg.  SC 
Hagerstown,  MD 

Washington.  MD 
Harniiton-MiOdletown,  OH 

Butler,  OH 
Harrisbu'g-Labanon  Carlisle,  PA 

Cumberland,  PA 

Dauphin  PA 

Lebanon.  PA 

Perry,  PA 
•Hartford-Middlelown-New    Bntar- Bristol 

CT  

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland  CT 
Hickcy  NC  


Point, 


0.9013 
1.0491 

0.8759 

0.8190 
0.9018 

0.9545 

1.1148 
0.8532 
0.8737 

1.0831 
1.0504 

0.8745 

0.9638 
1.0067 

0.9849 
1.0225 
0.9672 

0.8592 


0.9331 

0.8725 
0.9691 
1.0526 

1.1015 
0.8224 
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Table  4»— Wage  Iwoex  fo«  Urban 
Areas— ContinoetJ 

tA«««  t<«  qMMr  M  iwge  w*mn  okm  are 
c<Mien«Mi  with  an  asMnak ) 


Table  4a— Wage  Index  fo«  Urban 
Areas— Corrttnued 

tArees  twt  <KjaWy  as  large  urban  anfis  s'e 
dcsti^ietet}  wifh  ari  asterisk,  ] 


LWan  area  «C«na«M«l  Counties  oi 
County  Equwalaiite 


Alexander,  NC 
Burke,  NC 
Catawaba,  NC 
Honolulu,  HI 


Hcnolufu,  H» 
Ifouma-Thibodaux.  LA 

Lafourche.  LA 

Terrebonne,  LA 
'Houston.  TX 

Fort  Bend,  TX 

Hams,  TX 

Uberty,  TX 

Montgomery,  TX 

Waller,  TX 
Huntngton-Ashland,  WV-kv^oh 

Boyd.  KY 

Carter.  KY 

Greenup,  KY 

Lawnence.  OH 

Cabell,  WV 

Wayne,  WV 
HurttavNIe,  AL. 


Madisoa  AL 

•indlanapolK.  m 

Boone.  IN 
Hamittoa.  IN 
Hancock.  IN 
Hendncks.  IN 
Johnson,  IN 
Marion,  IN 
Morgan,  IN 
Sheiby.  IN 

Iowa  aty.  lA 

Johnson,  lA 

Jackson.  Ml 

Jacksoa  MJ 

Jackson.  MS 

Hmds,  MS 
Madison,  MS 
Rankin,  MS 

Jackson,  TN 

Madisoa  TN 

Jacksonvile,  Fl _ 

Clay,  FL 
Duval.  FL 
Nassau,  FL 
S»- John6.FL 

Jacksonvl»e.  NC 

Onslow,  NC 

Janesville-Belort.  Wt 

Rock.  WI 

Jersey  Qty.  NJ 

Hudson,  NJ 
Johnson  Crty-Kingsport-Bnslol.  TN-WA 
Carter,  TN 
HaKwkins.  TN 
Sullivan,  TN 
Umccn.  TN 
Washinglon.  TN 
Bnstol  Oty,  VA 
Scott  VA 
Washington.  VA 

Johnstown,  PA 

Cambna  PA 
Somerset  PA 

Jotet  (L — 

Grurxfy,  IL 
Will.  IL 

Jopan,  MO 

Jasper.  MO 
Newton.  MO 

Kalamazoo.  Ml _ _ 

Kalamazoo,  Ml 
Mnkakee,  It 


Wage 

inoe« 


1.1379 
0  7*93 

0.9697 


0.9187 


SJrtJan  area  (ConstHuent  Courtlies  ex 
bounty  Equwalwm 


08268 


09920 


0.9159 

1.0432 

0.8644 

1.1100 
09034 


1.0M2 

0.8293 
06084 

07567 
08330 

0.7226 

I 

09008 

1074* 
0  8785 


Kankakee  tL 
•Kansas  City  KSMO 

Johnson,  KS 
Leavenw<xiri  kS 
Miami,  KS 
W>ariOafle,  ».S 
Cass,  *Mj 
Clay   MO 
Jackson.  MO 
Lafavet*'  MC 
Platte,  MO 
Ray.  MO 

Kenosha,  Wl 

Kenosna.  WI 

Killeerr  'emple,  TX 

Bet.  TX 
Coryell  TX 

Kooivile,  TN 

AnOersor,  TN 
Btount.  TN 
Grainger,  TN 
Jefferson,  TN 
Knox,  TN 
Sevier,  TN 
Union,  TN 

Kokomo,  IN  

Hoowd.  IN 
Tipton,  fvl 

LaCfoese,  WI 

LaCrossG  WI 

Lafayene,  LA  , 

Lafayette  LA 
St  Martin,  LA 

La«aye»ie,  IN 

Tippecanoe  IN 

Lake  CJ^rtes,  LA    

Cakasieu  LA 

Lake  County,  II 

Lake.  IL 

Lakeland- WifUer  Has.en  Fl 

Polk,  FL 

Lancaster.  PA 

Lancaster 


Wage 
inaex 


1.0103 


'f»3« 
1.1238 

0.8211 


PA 
Lansrig-Eaw  Lansuig.  M)  

Clinton,  Ml 

Ealon,  Ml 

Ingriam,  Mi 
Laredo  TX         

Wet*  TX 
Las  Cruces  NM _. _, 

Oona  Ana.  NM 
i.as  Vegas,  nv _, 

Clark,  NV 
Lawrence  KS 

Douglas,  KS 
Lawlon,  OK       


Comanche  OK 
Lewwcn-Aubura  UE  .. 

Androscoggin   ME 
Le«ir>gion-f ayetle   kY, 

Bourboa  KY 

Clar*!.,  KV 

Fayene.  KY 

Jessamine.  KY 

Scon  KV 

Woodtord.  KY 
Lima.  OH 


Allen   CX 

Auglace.  Om 
Lincoln.  NE         

Lancaster,  N£ 
Uttie  Ro<-k  North  Little  Rock,  AR . 


09420 

0.9696 
0.9012 

0.6909 
10665 

0  eif* 

0  ^M 
1.0371 

0.7367 
0.6478 
1.1158 
0.9920 
0.8256 
OJBOt 
09170 


0.9168 

0.0439 

08555 


TAi?tF  .ia- *v*Gf  i^r -f  >  =  >R  Urban 

Apf  ks  ,.  f  ;    r.t,r-„,  |.,,„  -^ 


areas  am 


IMan  area  (Consflluani  Couniea  or 
County  EqupvataniB 


Faulkner,  AR 
Lonoke,  AR 

Puiask    i^'- 

Sail'"'    A" 
Lonc.H'«  w ,     .a*,  TX 

G'eu:,    '■  ■ 

Harrison,  TX 
LorairvOy^a,  OH 

LoraiTi  OH 
*  Lot  A'Kw?i«-^  , ang  Beach,  CA.. 

Loa  Angeles,  CA 
Louiavae.  KY-IN 

~arK  IN 

i'  lOirC     H 

'.a-<-,:  .a  IN 
Bumn    i-r/ 
jettoraotJ,  KY 
OMhanuKY 

Shetiy  KY 
:>it.>r..L.,  TX 

Lutiftrcx  TX 
.■  'K  f  it.v  15,  VA 

Ar^rit^'Si,  VA 

lynchu»s  f_.ir,   VA 

Btt),  ,:> 

Jonei   '.lA 
MadBWT'  *'i       ________^ 

Liar*    A 

MrfrK-'->t^<,ie<  NasiTt.!a  NH 

Mttrrimack.  I>4ii 
Mansfield,  OH 

Richland.  OH 
Mayaguez.  PR 

AnaacaPR 


0.8163 

0.8372 
1^428 
00567 


MetXMme-TiiusviHe,  FL.. 
FL 


Mornphto.  TN-AH-MS...._ 

Crittenden,  AR 

De  Soto,  MS 

Shelby,  TN 

T^jloaTN 
Meroed,CA 

Merced.  CA 
•  Miarm-Hiateah,  FL ...._ __. 

Dade,  Fl 
Middtosex-Somerset-Hunterdon.  NJ.. 

Hunterdon,  NJ 

Middlesex.  NJ 


M- 


Mnida'".:    TX 
Wi:*8.,t,«,  WI  ..„ 

Miwaukee,  WI 
Ozaukee,  WI 
Washingkxv  WI 
WI 


'  Minr*ar>oiis-St  PaU.  MN-WI 


0.9810 
00607 

6L7011 


10003 

0.0306 

08605 

04813 


0.7667 

ojees 

08003 
0.9422 

1.0064 
UttSS 


IjOMZ 


1.1366 
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Table  4a— Wage  Index  for  Urban 
Areas — Continuec) 

( A/aM  that  guaMy  m  large  urt>ari  areas  an 
daai^iatad  with  art  asteosfc  ] 

Uftan  area  (Constituefrt  Countiea  or  Wage 

County  EqwvaJeota  mde* 


Anoka.  MN 

Carvw,  MN 

Owago.  MN 

Dakota.  MN 

Hanoapto.  MN 

isant.  MN 

Ramaey.  MN 

Scott  MN 

Waahmgton.  MN 

WngK  MN 

Si  Cron.  Wl 
Motxia.  AL 

BMttnn.  AL 

MoCita.  AL 
Modesto.  CA 

Stanalaua.  CA 
MonmouttvOcean.  NJ 

Moomooth,  NJ 

Ocean.  NJ 
Monroe.  LA    ,,, 

OuactMa.  LA 
Morvtoorriary.  Al 

Autauga.  AL 

EJinora.  AL 

Mortgomery,  AL 
Munoa.  IN 

Delaware.  IN 
Muskegon.  Ml    . 

Muskegor.  Ml 
Nap«ea.  fl 

Co*er.  R. 
Nashv«a.  TN  . ,. 

Cheatham,  TN 

Davidaon.  TN 

Dickaoo.  TN 

Robertson,  TN 

Ruthertortt  TN 

Sunwar,  TN 

WMwnson.  TN 

Wteon,  TN 

•  Naasau-SuWo*.  NY 

Nassau.  NY 

Suffolk,  NY 
New  Bedfort)-f  all  River -Attleboro. 

Bristol.  MA 
New  Haven-WatetKiry-Menden,  CT 

New  Haven,  CT 
New  LondorvNorvirtch.  CT 

New  London.  CT 

•  New  Orleans.  LA  

Jefferson.  LA 

Orleans,  LA 

St.  Bernard.  LA 

St.  Charles.  LA 

St  John  The  Baptwt.  LA 

St  Tamnriany,  LA 

•New  York.  NY  ....„ 

Bronx,  NY 


0.8243 

1.0710 

0.9997 

t 
081S8 

0.7977 

0.9662 
0.0915 
1.0011 
0.8902 


MA 


Kif»gs,  NY 
New  York  City 
Putnam.  NY 
Queens.  NY 
Richmond.  NY 
Rockland,  NY 


NY 


Westchester 

•Newwk,  NJ,, 

Esaex.  NJ 

Moms.  NJ 

Sussex.  NJ 

Umon.  NJ 
•Niagara  Falls. 

Niagara.  NY 
•Norfolk-Virgna 

VA 


NY 


NY 


1  2120 

0  9489 

1  0779 
1  0680 
0.9362 


1.3196 


Beach-Newport    News. 


1  0690 

09555 
0.9277 


Table  4a— Wage  Index  for  Urban 
Areas— Continued 

[A/eas  mat  qualify  as  iarge  urtMn  areas  are 
Oesignated  «»lt^  an  asterisk  ] 


.Jrtsan  area  iConstitueot  Coonoes  or 

Wage 

C/Ounty  Equivalents 

irxjex 

Chesapeake  City  "^'^ 

Gloucester   v* 

Hamotor  Crty   va 

Janes  City  !:>3    VA 

^4ewpor1  Sews  Ctty   v  A 

Norlolli  Oty   VA 

, 

Poquoson,  VA 

Portsmouth  lOrty   VA 

Suffolk  Oty  VA 

VirgmM  Beacn  Ofy   v  A 

WilliamsCurg  Qty.  VA 

York.  VA 

•OaKlflnrt   TA            ,. 

1.4039 

Alameda.  CA 

Contra  Costa,  CA 

Oi-aifl  Fi         

0J151 

Manon,  R. 

Odessa.  TX 

0.0783 

Ector  rx 

Oklahoma  OP,   OK     .   

0.9654 

Canadian.  0** 

C»ove«in<3,  OK 

Logan.  Qk 

McOain,  OK 

Oklahoma.  OK 

Pottawatomie  OK 

OlvmDia  WA              _ 

1.0651 

Thurston,  A' A 

Omana,  NF-iA                   

0.9761 

Pottawattamie   .A 

Douglas,  NE 

Sarpy   N£ 

Washington,  NE 

Orange  County  NY 

0.8909 

Orange  NY 

Orlando  Fl 

0.9133 

Orange,  FU 

Osceota.  FL 

Seminole,  fl 

Owensooro   K-    

0  6960 

Daviess.  Kv 

Oxnard- Ventura,  CA      „ 

1.3918 

Ventura.  CA 

Panama  City  FL _ 

0.7908 

8ay  PL 

Pafkerstiunj-Marwna,  w^v  OH „. 

0.9074 

Washington,  :0h 

Wood,  WV 

Pascagoula  WS  „ 

0.8758 

Jackson,  MS 

PensacoJa.  Fl — .„.— — 

0.8259 

Escambia,  PL 

Santa  Rosa,  "l 

Peoria.  IL      ««.»,....» ...™..      ..«. 

0.9604 

Peona.  IL 

Tazewell.  IL 

Woodford,  'L 

■Philadelphia  pa-Nj    

1  0785 

Burlington.  Hj 

Camden,  Hj 

Gloucester  NJ 

Bucks  PA 

Cfiestar  PA 

Delaware,  pa 

Montgomery    PA 

Philadelphia.  PA 

•Phoenrx.  A7      .„ 

10026 

Mancooa,  AZ 

Pine  Biuft  AB      _ _ 

0.7999 

Jefferson.  AR 

•Piftstxjrgh    PA    _™„. 

1  0119 

Table  4a— Wage  Index  for  Urban 
Areas — Continued 

[Areas  that  qualify  as  large  uit>ah  areas  are 
designated  with  an  asterisk  1 


Urbaiy  area  (Constituent  Counties  or 
County  Equivalents 


Wage 
mdex 


Allegfieny.  PA 
Fayette,  PA 
Washington.  PA 
Westmoreland.  PA 

Pittsfiekl.  MA. _ _ 1.02S2 

Berkshire,  MA 

Ponce,  PR 0.5479 

Juana  Diaz.  PR 
Ponce,  PR 

Portland,  ME i     0.9628 

Cumberland,  ME 
Sagadahoc,  ME 
York,  ME 

•Portland.  OR _ 1.1229 

Clackamas.  OR 
MultnoriMh,  OR 
Washington.  OR 
YamhiN,  OR 

Portsmouth-Dover-Rochester,  NH 0.9409 

Rockingham,  NH 
Straffonl.  NH 

PoughkeepsL  NY 09  738 

Dutchess.  NY 

•Provklence-Pawtucket-Woonsocket,  Rl 0.9745 

Bnstol,  Rl 
Kent,  Rl 
Newport  Rl 
Providonce,  Rl 
Washington,  Rl 

ProvoOrem,  UT „ „ J     0.9285 

Utah,  UT 

Puebto,  CO _ — 0.9305 

Pueblo,  CO 

Raone,  W1 _ 0.9192 

Racine,  W) 

Rateigh-Durham.  HC 0.9405 

Durham,  NC 
Franwm,  NC 
Orange.  NC 
Wake,  NC 

Rapkl  Oty,  SD „ ~ 0.8358 

Pennington,  SD 

Reading.  PA - 0.9127 

Berks,  PA 

Redding.  CA _.- 0.991 1 

Shasta.  CA 

Reno,  NV -.. 1.1269 

Washoe,  NV 

Richland-Kenne»»ick,  WA „ 0.9730 

Benton.  WA 
Franklin,  WA 

Rtehmond-Petersburg,  VA 0  8873 

Charles  City  Co.,  VA 
ChesterfieW.  VA 
Colonial  Heights  City,  VA 
DmwKJdie,  VA 
Goochland.  VA 
Hanover,  VA 
Hennco,  VA 
Hopewell  Oty,  VA 
f^ew  Kent,  VA 
Petersburg  Oty,  VA 
Powtiatan,  VA 
Pnnce  George,  VA 
Rehmond  Oty,  VA 
•Riverside-San  Bernardino, 
RiversKle.  CA 
San  Bernardino.  CA 

Roarx)ke,  VA 

Botetourt,  VA 
Roanoke.  VA 
Roanoke  Oty,  VA 
Salem  Oty.  VA 
Rochester,  MN 


,CA.. 


1.1303 
0.8233 

1.0550 


Table  4a— Wage  Index  for  Urban 
Areas — Continued 

CAreas  tfiat  ouafrty  as  targe  urban  areas  are 
designateo  wm  an  astertski 

Urtian  area  (Consttuem  Counties  or  Wage 

County  EquNatents  inoex 


Olmsted.  MN 

Roct>ester.  NY        ,„..         — — „ 



0.9500 

Livingston,  NY 

Monroe.  Ny 

OntarB.  NY 

, 

Orleans.  NY 

Wayne.  NY 

Rocktont  II 

0,9816 

Boone.  IL 

WinnebagalL 

•Sacramento.  CA 

1J2084 

EMorado,  CA 

Placer.  CA 

Sacramenta  CA 

Yoto,  CA 

Saginaw^ay  Oty-Wdtend.  Ml 

tX>760 

Bay.  Ml 

Midland.  Ml 

Saginaw,  Ml 

St  Cloud.  MN 

0.9900 

Benton,  MN 

Sherburne.  MN 

Steams.  MN 

St  Joseph,  MO -     _    .    _... 

0.8700 

Buchanan,  MO 

•St.  Louis,  MO  IL          .__       ... 

0.0t38 

Clinton.  IL 

Jersey,  IL 

Madison,  H. 

Monroe,  IL 

St  Clair,  IL 

Franklin,  MO 

JeWerson.  MO 

Si  Charles.  MO 

SL  Lows.  MO 

St  Louis  Oty.  MO 

Satem.  OR  . 

1.0614 

Manon,  OH 

Polk.  OR 

Salina3-SeasKl«-Mor>cai«y.  CA 

12595 

Monterey.  CA 

•San  Lake  CStyOgrten.  UT 

0.9281 

Davis,  UT 

Salt  Uke.  UT 

Weber,  UT 

San  Angelo,  TX „.    _   . 

0  84M 

Tom  Green,  TX 

•San  Antonio.  TX 

0.8343 

Bexar,  TX 

ComaL  TX 

Guadalupe,  TX 

•San  Diego.  CA 

.„„„.. 

1.2377 

San  D<ego,  CA 

•San  Francisco,  CA 

1.4365 

Mann.  CA 

San  Francisco.  CA 

San  Mateo,  CA 

•San  Jose,  CA _ 



1.4717 

Santa  Clara,  CA 

*  San  Juan,  PR 

0.5368 

Barcelona.  PR 

Bayoman,  PR 

Canovanas,  PR 

Carolina.  PR 

Cataoo,  PR 

Corozal,  PR 

Table  4a— Wage  Index  for  urban 
Areas — Corrtmued 

[Areas  that  gualffy  as  :afO«  uoa^  a'<-as  are 
>;signaieO  *ntn  an  asterisk] 


Urt»fi  ares  IConshtuenf  Countjes  or 
County  tautvaients 


Dorado  PR 

Faiardo.  PR 

Fkxida.  PR 

G»4aynat)0  PR 

MiRTiacao,  PR 

Junc(3S,  PR 

los  Pvedrss   PR 

Loca.  PR 

Luguilo  PR 

Marwti  P« 

Naranpto  P« 

Re  Granae  PR 

San  Juan  PR 

Toa  Afta,  PR 

Toa  9aia,  PR 

Tro|ilio  AUG.  PR 

Vega  A(ta.  PR 

Vega  Baia.  PR 
Santa  Bartiara-Santa  Maria 

Santa  Bartara,  CA 
Santa  Cna,  CA     

Santa  Cruz.  CA 
Smm  f  e.  NM      

t.06  Alamos,  NM 

Santa  Fe.  NM 
Santa  Rosa-Pelaiuma.  CA... 

SoTKima.  CA 
Sarasota,  p  L 

Sarasota.  FL 
Savannah,  GA 


Wage 


amp'X.  CA.. 


Chatham.  GA 
Elingham.  GA 

Scrantofv-Wilkes  Ban».  PA , 
ColurTt«L,  PA 
Lackawanna,  PA 
Lmertie,  PA 
Monroe.  PA 
WyOrrWK).  PA 

'Seettie.  WA 

Krng,  WA 

Snohomisn  WA 
Sharon,  PA 

Mercer  PA 
Sfwtoygan,  Wt    

Shetxtygan,  W 
Sherman-Demson,  TX 

Grayson,  TX 
Shraveport,  LA 

Bossier  LA 

CacS.1o  LA 
Siou«  Crtv  !A  ^fE  ..._ 

Woodbury   lA 

Dakota.  NE 
Sioux  Fails,  SD     

Minnehaha.  ,SD 
South  8©n<i-Misr;awaKa.  IN 

St  Joseph,  IN 
SpoKane  WA , 

Sookarie  WA 
Springfield   il 

Menard   Sl 

Sangaiiofi    il 
Springfield,  MO      

CtinSiiar   MO 

Greene   MO 
Spnngtieid   MA      

Hampoen  MA 

Hampshire    MA 


l.l?34 
12338 
OlMM 

1.4206 
0J265 
08424 

«.9e49 


1.0813 

0.9219 
0.9339 
08462 
0.8949 

0.9036 

0.9502 
0.9723 
1.0775 
1.0061 

0.8875 

1.0051 


Table  4a— Wage  Index  for  Urban 
Areas — Continued 


[Are^. 


i»sion««C  *nit  w 


■•-•  areas  are 


Ufbar  arB8  (Cortstftuent  Counties  or 


Wage 


State  College,  PA _ 

Centre,  PA 
Sleube»»vil»e-We»toa  OH-WV 

Jeflerson,  OH 

Brooto.  WV 

Hancock,  WV 
StocfctoN.  CA 

San  Joaquin,  CA 
Syracuse,  NY 

MadiBn,NY 

OnofKaga.  NY 

Oswego.  NY 
Tac  '■„:l  A «,   „ 

PV"    P     />  i 

Tallahassee  FL _ 

Gadsden.  FL 

Leon.  PL 
•Tampa-St  Petersburg-Oeanwater,  FL. 

Hemmlo.  FL 

HMMrtMglh.  PL 

PascaH. 

Pinefias,  PL 
Ter»T^  ^-atrtr   IN , 

C<.r,    i'> 

VlQ-       "^ 

TexafKa/iii 

MMer,  AH 

Bowia,TX 
To«8(Jo,OH 

FuttoaOH 

Lucas.  OH 

Wood.  OH 
Topeka.  KS 

Stawaea.  KS 
Trsnion,  fU 

Mercar.  NJ 
Tucson,  AZ 

Pima,AZ 
Tulsa,  OK — 

CreekB,OK 

Osage.  OK 

Rogen.OK 

Tulsa,  OK 

Wagoner,  OK 
Tuecakwea.  AL ..... 

Tuscaloosa.  AL 
Tyler.  TX.. 


Texarkana,  AR. 


Smith.  TX 

UiC8":.'-»^   NY 

H... »,,,-..-    %'y 

OneOB,  NT 
Vall4»fair1ield-N^>a,  CA 

Nape.CA 

Solano,  CA 
VarvroMvpr  WA  _ ________ 

Oh-*    At. 
VJctoi*.  Ta    

Victoria,  TX 
Vioeland  MiMllo  Bridgeton.  NJ.. 

Cunibortand,  NJ 
Visdia-Tulwe-Portervine.  CA 

Tulve.  CA 
Waco,  TX _ _ 

McLenr^arv  TX 
•Washingtoa  DC-MD-VA 

Distnci  of  CoKimbia,  DC 


1.0474 
0J131 

1.1364 
0J770 

1.0257 
0J123 

0J006 

0J226 
08007 
IXWTO 

0A912 
1.0321 
0.87B7 
0J167 


0S432 
0,8215 
08109 

12292 

1.0581 
08266 
09618 
12810 
08597 
10639 


19694 
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Table  4a— Wage  Index  for  Urban 
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Table  4b— Wage  Index  For  Rural 
Areas 


Table  4c— WAGE  INDEX  FOR   RURAL 
COUNTIES  WHOSE  HOSPITALS  ARE 
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T*>aL£  4a— Wage  Index  for  Urban 
Areas — Continued 

CAraaa  that  qualify  m  larga  urbar  areas  ars 
dMigriatad  with  an  astansk  1 


Table  4b— Wage  Index  For  Rural 
Areas 


Urban  araa  (ContOluart  Countwa  or           Wage 

County  EqufvaMnts                         ni»% 

(Mtnn.  MO 

OW1M.M0 

Fr«jand(.MO 

PWnca  Gwrgaa.  MO 

Alnandria  Oty.  VA 

Ptirtmt.  VA 

Fatrte  CKy.  VA 

Fate  Church  CXy.  VA 

Loudoun.  VA 

Manaaaai  Oty.  VA 

Manaaaaa  Pvit  City  VA 

Prtnc*  WWwTf.  VA 

Stafford.  VA 

W«a»ioo-C«Jar  Fals.  lA . 

0.9468 

aiMkHawKiA 

Bramar,  lA 

^Niumt.'m 

0.9628 

Manihon.  W1 

Waal    Pakn    Baach-Soca    Raton-Oairay 

Ba«h,  FL 0  9482 

PatmBaach.  FL 

Whaafcift,  WV-OH _ 

08563 

Baimoni.OH 

MarahM.  WV 

ONo.  WV 

Wtahna.  KS , 

1.0236 

BuUar,  KS 

Haryay,  KS 

Sadgwick.  KS 

>Mcl*B  FaHa.  TX 

0.8324 

1MCMU.TX 

Wawiapon.  PA 

0.9096 

10290 

N«»Caatla.  OE 

Cad.  MO 

Satam.NJ 

081M 

Woreaatar-Fttchtonvt-aorrwwar.  MA J     0.9427 

Worcaatar,  MA 

Vitona,  WA 

0.9929 

YaMma.  WA 

YortL  PA „ 

0.9413 

Adama,PA 

YorKPA 

Youngaio<»TvWarTan.  OH 

1.0027 

Mahonno.  OH 

TrumbUi,  OH 

YiAaCHy  CA        „ 

1.0101 

Sutiar.  CA 

Yuha.  CA 

Noourban  area 

Wage 

index 

Aiabwna _.... 

0  6972 

Alaaka 

1  3749 

Anmna         

Arkanaaa „ 

0.8791 
0  6999 

CaWorrna  _ _ 

Cotomrtn           ,  ...           

Coon«f-lmi1         

Oetaware 

10152 
0.8562 
1.0188 
0.8340 

Ftonda...         ... 

Qaorgia „     . 

0.8157 
0  7454 

Htnmi 

Mahn 

08849 
0.8069 

ifhwH*                                      

08002 

Mtafw 

Inii'a         » 

KanM«     .       

Karrturky       

0.8041 
07942 
0.7917 
0  7948 

Lmaaana                

«««»                       

Murytufvi 

MaaaachuMttt  -    .     .                        

Uichigiin                  

Umnanntu                            

MiaaiBiiipoi   

0.7593 
0.8242 
07974 
10145 
0.9120 
08940 
0.7183 

Miaaoui 

Montana 

NahnmM          

0.7469 
0.8506 
0  7688 

Mavarta 

0.9482 

Now  Hammhra 

Naw.mrMy' 
NMlkAmm 

0.8882 
0.8058 

N«»  Yorti 

North  rjifnfcna                  

0.8067 
0.7647 

North  r^cnta                

08405 

Ohw _ 

Oklahoma       

0.8659 
0.7917 

Ongon            

0.9919 

Puartn  Rmi       

0.8771 
0.5376 

Rhoda  latanri  ' 

South  rjvniinf 

0.7200 

South  Dakota..              .„           .. 

Tonnaaaoa 

Taima 

Utah 

Vrgmia                                  

WaaNngInn      

0.7566 
0.7053 
0  7599 
0.8627 
0.8415 
0.7876 
0.9931 

Waai  Vir^nui       .          

0.8516 

Wiamniur 

WyortKog      _ 

0.8463 
0.9036 

Ail  oourtt)e«  wrtfun  the  State  are  classified  urban. 


Table  4c— WAGE  INDEX  FOR  RURAL 
COUNTIES  WHOSE  HOSPITALS  ARE 
DEEMED  URBAN 

Areas  tfiat  Qualify  as  Large  Urban  Areas  Are 
Designated  with  an  Astensit 


County 


Urban  Area 


Limestone,  AL |  Huntsville,  AL. 

Marshall.  AL 

Chartotta.  FL 

Indian  River,  FL 

Christian,  IL 

Macoupin,  IL 

Mason,  IL 

Clinton,  IN 

Henry,  IN 

Owen,  IN  ' 


Huntsville,  AL 

Sarasota.  FL 

Fort  Pierce,  FL 

SpongfieW,  IL 

■St  Louis.  MO-IL. 

Peona.IL 

Lafayett,  IN 

Anderson,  IN 

Bkxxnington,  IN... 


Wage 
Index 


Van  Buren.  Ml . 
Ointon.  MO 

Caas,  NE  ' 

CasweM,  NO  >.. 
Currituck.  NC  ', 


Jefferson,  KS j  Topeka.  KS. 

Ailegan.  Ml Grand  Rapids.  Ml .... 

Barry,  Ml Battle  Creek.  Ml 

Cass,  Ml Benton  Haibon.  Ml.. 

kjnia.  Ml _ Lansing-East 

Lansing,  Ml. 

Lenawee,  Ml Ann  Arbon,  Ml 

Shiawassee.  Ml |  Flirt.  Ml 

Tuscoia.  Ml Saginaw-Bay  City- 
Midland,  Ml. 

Kalamazoo.  Ml 

'Kansas  Oty,  KS- 
MO. 

Omaha.  NE _ 

Danville,  VA 

'h4orfolk-Virginia 
Beach-I^ewport 
News.  VA. 

FayetteviHe.  NC 

Rochester.  NY 

Beaver  Country,  PA. 

Mansfiekj,  OH 

DaytorvSpringfieW, 
OH. 

Lima.  OH 

Beaver  County,  PA.. 

GreenviHe- 
Spartanburg,  SC. 

Roanoke.  VA 

•Washington,  DC- 
MD-VA. 

■Nortork- Virginia 
Beach-Newport 
News,  VA. 

•Washington.  DC- 
MO-VA. 

•Milwaukee.  Wl 

•Milwaukee.  Wl 

•Washington.  DC- 
MD-VA. 

Charleston.  WV 


Harnett  NC 

Qeneaee,  NY 

Cokjmbiana.  OH . 

Morrow,  OH 

Preble,  OH  ' 


Van  Wert  OH . 
Lawrence,  PA.. 
Cherokee,  SC. 


Bedford,  VA 

Fredericksburg 

City.  VA. 
Isle  of  Wight  VA  . 


0.7462 
0  7215 
0.8320 
0.8622 
07904 
07600 
0.7372 
0.8104 
0.8419 

0.6047 
1.0085 
0.8345 
0.7965 
0.8394 

1.0253 
0.0247 
0.9030 

0.8619 
0.6313 


Spotsylvarea.  VA  ' 


Jefferson.  VA  > 
Walworth.  Wl .. 
Jeffersoa  W»'. 


Lincoln,  Vl/V  ' 


0.75O5 
0.7182 
09098 
0.6749 


08384 
0.8478 
0.6073 

0.7268 
0.8241 


08749 
09485 
0.6893 


■  There  are  no  prospective  payment  hospitals  m 
these  counties. 


BNXlNa  COOC  4120-01-«t 


TABLE  5 


f«GE   1  Of     14 


LIST  OF  OIAONOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIOHTING  FACTORS.  GEOMetRIC  HEAR  LENGTH  OF  STAY, 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POIIITS  USED  H  THE  PROSPECTIVE  P»Y«£«T  SYSTE» 


AND 


1 

01 

SURG 

2 

01 

SO'RG 

3 

01 

SUPG 

4 

01 

SuRG 

5 

0 1 

Sj9C 

6 

Oi 

Si' 9  0 

7 

01 

SuRO 

8 

01 

S^SG 

9 

01 

WED 

10 

0! 

*£D 

11 

-; 

"ED 

I  / 

Z  1 

WED 

.  i 

V : 

MEO 

'.  * 

0  I 

miC 

;  s 

V  i 

*>£D 

16 

01 

WtD 

-1  7 

0" 

WED 

IS 

0  I 

*tC 

;  i 

0  ■; 

XED 

2  0 

o: 

"ED 

21 

o; 

WEO 

22 

01 

MED 

23 

01 

m.0 

24 

01 

«IEO 

25 

y  i 

«»E0 

25 

01 

WED 

27 

01 

WED 

28 

01 

(NED 

29 

o: 

WED 

30 

01 

KED 

31 

0! 

MED 

32 

01 

NIEO 

33 

01 

MED 

34 

01 

MED 

3S 

01 

MED 

CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

CRANIOTOMY  FDR  TRAUMA  ACE  >1T 

CRANIOTOMY  AGE  0-lT 

SPINAL  PROCEDURES 

EXTRACRANIAL  VASCULAR  PROCEDURES 

CARPAL  TUNNEL  RELEASE 

PERIPN  i  CRANIAL  NERVE  I    OTHER  NERV  SYS^  PROC  WITH  CC 

PtRIPw  L    CRANIAu  NERVE  1  OTHER  HERV  SYST  PRCC  W/0  CC 

SPINAL  DISORDERS  t    INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  WITH  CC 

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC 
DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 
MULTIPLE  SCLEROSIS  1  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 
TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 
NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/0  CC 
CRANIAL  t  PERIPHERAL  NERVE  DISORDERS  WITH  CC 
CRANIAL  t    PERIPHERAL  NERVE  DISORDERS  W/0  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS 
HYPERTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  t    COM* 
SEIZURE  1  HEADACHE  AGE  >17  WITH  CC 
SEIZURE  1  HEADACHE  AGE  >17  W/0  CC 


SEIZURE  I  HEADACHE  AGE  0-17 

TRAUMATIC  STUPOR  1  COMA.  COMA 

TRAUMATIC  STUPOR  i  COMA. 

TRAUMATIC  STUPOR  &  COMA. 

TRAUMATIC  STUPOR  I   COMA. 


>1  HR 


COMA  <1 
COMA  <1 


HR  AGE  >17  WITH  CC 
HR  AGE  >17  W/0  CC 


COMA  <1  HR  AGE  0-17 


ELATIVE 

WEIGHTS 

3 

.5392 

4 

.0845 

2 

.9183 

2 

6380 

1 

.5226 

.4666 

2 

.9760 

.  7343 

1 

.3659 

1 

.2459 

.7456 

.9363 

.8664 

1 

.2281 

.6375 

1 

.0883 

6415 

9530 

5857 

1 

7868 

1 

4269 

7025 

8703 

9632 

5257 

6741 

1 

5600 

1 

2630 

5637 

3539 

6966 

3998 

2457 

1 

1977 

5598 

CONCUSSION  AGE  >17  WITH  CC 

CONCUSSION  AGE  >17  W/O  CC 

CONCUSSION  AGE  0-17 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   DRGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


GEOMETRIC 

0  'J '  L :  E  P 

MEAN  LOS 

THRESHOLD 

13.7 

41 

12.  7 

40 

12  7 

40 

11.8 

S» 

6.1 

33 

IT 

12,  T 

40 

30 

34 

35 

32 

34 

34 

34 

31 

94 

32 

33 

31 

3S 

»S 

31 

ai 

32 

23 

30 

32 

33 

30 

IT 

31 

2S 

t 

33 

31 

X 


0-1 

Z 

c 


c' 


s 
s 


TABLE  5  P*iE 

LIST  oc  0I4G00SIS  RELATED  OROuPS  (ORGS).  RELATIVE  WEICHTIKG  FACTORS,  OEOIKTHIC  «CA«I  LEiOTK  OF  STAf   Alio 
LtXGTM  OF  STAY  OUTLIER  CUTOFF  PQIIlTS  USED  in  THE  PROSPECTIVE  PAYKIT  SYSTEM 


Of  I* 


36 

02 

SURG 

87 

02 

sv-: 

30 

02 

S  ,  "  J 

39 

02 

S  ..  ■*  0 

40 

02 

S  V  '  0 

4  ' 

S^.SQ  . 

»2 

V  2 

S.^O 

43 

C  i 

•*i: 

44 

C  2 

we; 

*  ^ 

:. 

Mf : 

4  f' 

:: 

«!£; 

4  ■• 

■■"■  A 

M£D 

*  i 

3  * 

MED   « 

*  9 

SjSG 

SO 

Z'i 

>w3G 

5 '. 

;3 

S-.90 

s; 

:3 

s.^sc 

S3 

C'  ^ 

Sv«G 

s* 

:3 

S.BG  . 

s  ^ 

0  3 

S.9G 

S6 

03 

SURG 

ST 

03 

SURG 

58 

03 

SuRQ  • 

S9 

03 

SURG 

6: 

03 

SURG  • 

6: 

0  3 

S,.»G 

62 

03 

SuRO  • 

6  J 

0  3 

SjRG 

64 

03 

KtO 

6^ 

0  3 

MED 

56 

0  3 

WED 

6'' 

03 

«£0 

68 

03 

MEO 

69 

03 

WED 

'  0 

0  3 

KIEO 

RETIHAl  proceoures 

C»3I'tL  PROCEDURES 

BBIKiaR-  i(?:s  PROCEDURES 

.E»S  PROCEDURES  *ITH  OR  WITHOUT  VITRECTQWY 

ti'^AOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

E«tRAOCUl.AR  procedures  EXCEPT  ORBIT  AGE  O-l^ 
IHTRAOCUlAR  procedures  except  RETIHA,  IRIS  1  LENS 

-YPMEWA 

(kCj'E  MAJOR  ETE  INFECTIONS 

i»e..,':?0-3g:cal  eve  disorders 

OTHER  DISORDERS  OF  THE  Et£  AGE  >17  *  CC 
C"^mER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC 
C'mER  disorders  of  THE  EYE  AGE  0-J7 
*IAjDR  head  I    NECK  PROCEDURES 
SIALOADENECTOMY 

5«-I¥ARY  GLAND  PROCEDURES  EXCEPT  SI ALOADENEC TOWr        — 

ClEFT  lip  i  PALATE  REPAIR 

GINUS  I  MASTOID  PROCEDURES  AGE  >17 

SINUS  t  MASTOID  PROCEDURES  AGE  0-17 

MISCELLANEOUS  EAR,  NOSE.  MOUTH  t  THROAT  PROCEDURES 

RHINDPLASTY 

TtA  PROC.  EXCEPT  TONSILLECTOMY  l/OR  ADENOIOECTOMY  ONLY,  AGE  >I7 

TiA  PROC.  EXCEPT  TOBSILLECTOMY  t/OR  AOENOIDECTOMY  ONLY.  AGE  0-17 

TONSILLECTOMY  t/OR  AOENOIDECTOMY  ONLY.  AGE  >17 

TONSILLECTOMY  l/OR    AOENOIDECTOMY  ONLY.  AGE  0-17 

(NYRIdGOTOMY  W  TUBE  INSERTION  AGE  >17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 

OTHER  EAR.  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES 

EAR.  NOSE.  MOUTH  I    THROAT  MALIGNANCY 

DYSEQUILIBRIUM 


EPISTAXIS 

EPIGLOTTITIS 
OTITIS  MEDIA 
OTITIS  MEDIA 
OTITIS  MEDIA 


i  URI  AGE  >17  WITH  CC 
1  URI  AGE  >17  W/O  CC 

I    URI  AGE  0-17 


RELATIVE 

GEOMETRIC 

0  L,  '  ,.. :  E  R 

•EIGHTS 

MEAN  lOS 

■f  mREShDL 

.6472 

2    6 

;. « 

.7432 

3  1 

32 

,  3587 

1    , 

1« 

.4482 

1         f 

T 

.4798 

2  C 

20 

3657 

;  6 

7 

6338 

2  3 

16 

.3344 

3.  -! 

2S 

.6018 

5  5 

32 

.  5483 

3  3 

30 

.6470 

4  ,0 

31 

.3556 

2,6 

28 

.4018 

2  9 

30 

2  8531 

10.9 

38 

,6323 

2  3 

IS 

,5628 

2  i 

\9 

.8606 

2.8 

30 

.6171 

2.0 

20 

.6889 

3  2 

22 

.4861 

1  -  7 

13 

.4848 

1,8 

14 

.9090 

3.5 

SO 

.3097 

1  .5 

4 

.3897 

1  .  6 

11 

.2616 

1  .  5 

4 

.  7014 

2.3 

28 

.3089 

1  .3 

5 

1.1870 

4.3 

31 

1.1709 

5.1 

32 

.4583 

3.4 

23 

.4520 

3.3 

24 

.8537 

4  3 

31 

.7251 

S.O 

32 

.5293 

3,  9 

2S 

.4693 

3,3 

23  . 

-K 


< 

C 


4> 


.    WECICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 
•.   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULO  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

IC^E    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES.  

«-'f    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


TABLE  5 


P»CE 


Cf  M 


IST  OP  0I4OIIOSIS  RELATED  GROUPS  (ORGS),  REL»T1»E  KEIOHTIIIO  FACTORS.  OEOIKCTRIC  K**  LERCTH  Of    ST«t, 
LEIIGTH  OF  STAY  OUTLIER  CUTOFF  POKTS  USED  I»  THE  PROSPECTIVE  P*Y«EIT  SrSTE» 


AID 


-.ARYIICOTRACHEITIS 

»*SAl    trauma    t    DEFORMITY 

O^-ER    EAR.    HOSE.    RIOUTH    t    thROAT    OIAGROSES    AGE    >1T 

other  ear.  rose,  icutm  1  throat  diaoroses  age  0-lt 

hajcr  chest  procedures 

other  resp  system  or.  procedures  »  cc 

other  resp  system  o.r.  procedures  */0  cc 

"ulmorary  embolism 

respiratory  irfectiors  i  i rflammatiors  age  >17  with  cc 

respiratory  infectiors  i  irflammatiors  age  >1t  k/o  cc 

respiratory  irfectioks  i  inflammatiors  age  0-1? 
respiratory  tieoplasms 
major  chest  trauma  with  cc 
major  chest  trauma  w/0  cc 
Pleural  effusion  *ith  cc 

pleural  efpusiok  w/0  cc 
pulmonary  edema  i  respiratory  failure 
chronic  obstructive  pulmonary  disease 
siiiple  pneumonia  t  pleurisy  age  >17  with  cc 
simple  pneuwnia  1  pleurisy  age  >17  w/0  cc 

simple  pneumonia  i  pleurisy  age  0-17 
interstitial  lung  disease  with  cc 
interstitial  lung  disease  w/0  cc 
pneumothorax  with  cc 
pneumothorax  w/0  cc 

bronchitis  1  asthma  age  >17  with  cc 
bronchitis  t  asthma  age  >17  w/0  cc 
bronchitis  t  asthma  age  0-17 
respiratory  signs  t   symptoms  with  cc 
respiratory  signs  t   symptoms  w/0  cc 

other  respiratory  system  diagnoses  with  cc 
other  respiratory  system  diagnoses  w/0  cc 
heart  transplant 

cardiac  valve  procedure  w  pump  i  w  cardiac  cath 
cardiac  valve  procedure  w  pump  i  w/0  cardiac  cath 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  HOT  BE  ASSIGNED  TO  VALID  DRCS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  OH  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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•  3 

he: 

*  2 

C  3 

■to 

V) 

Z  3 

*ED 

■'  4 

;  3 

•»E0 
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'-* 

S.9G 

'§ 

f':   A 

SuRG 

t   ■» 

V  * 

SijRO 

'S 

c  * 

MEO 

., 

c* 

WEO 
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0* 

<*10 

8 ; 

C'  4 

"ED 

9  2 

Z  4 

««E0 

33 

L/  * 

WED 

"9* 

C  4 

OEO 

«IS 

V  * 

««e: 

*? 

34 

••£3 

87 

J".  A 

neo 

88 

04 

MEO 

89 

04 

MED 

9:; 

04 

MED 

91 

04 

MEO 

92 

04 

MED 

93 

04 

MEO 

94 

04 

MEO 

95 

04 

MEO 

96 

0* 

MED 

97 

04 

MEO 

98 

04 

MEO 

99 

04 

MED 

100 

04 

MEO 

101 

04 

MED 

102 

04 

MED 

103 

05 

SURG 

104 

05 

SURG 

105 

05 

SURG 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

TkRESmOlC 

7372 

31 

.5567 

30 

.7522 

4  . 0 

31 

.3427 

2*1 

2C 

2  9S00 

n.» 

3S 

2  2936 

10.4 

37 

1 -0910 

*  •  • 

32 

1 .4386 

V  •  V 

36 

:  6426 

%  •% 

36 

1  1360 

>  •  • 

34 

1  1032 

V  •  1 

33 

1  2022 

V  •  w 

34 

.9878 

V  •  9 

33 

.4903 

«  •  V 

SI 

1 . 1409 

0*0 

34 

7229 

32 

1 .4326 

V  •  w 

33 

1 .0150 

w  •  I 

33 

1 .2034 

J  •m 

S4 

.7806 

w  •  ¥ 

32 

.7357 

^  •  r 

32 

1.2148 

W  mW 

34 

.7892 

9*  • 

32 

1.3275 

f  •  ^ 

34 

.6583 

*  •  • 

32 

.9739 

•  •  V 

33 

.6824 

^  •  r 

27 

.9036 

9*2 

33 

.8401 

^  •* 

31 

.5122 

m  •W 

20 

.9808 

9  •m 

32 

.5607 

3  >  S 

30 

13.4829 

26.5 

54 

7.8257 

18.3 

4S 

5.9657 

13.1 

40 

•r 
9 
a. 
9 

£. 

9 

"B. 

X* 


< 

o 


z 

o 


2 

b: 


CC 
CC 


O 
■a 
o 

OS 

re 
o. 

» 

re 


LIS' 


OliOHOSIS    BELATED    GROUPS    (ORGS).     HEL«TI»E    WEIGhTIHC    FACTORS,    OEOKieTRK    IIIE*II    tEllOTK    OF    ST«t,     *»D 
LENGTH    OF    ST»T    OUTLIER    CUTOFF    POIITS    USED    III    THE    PROSPECTIVE    P*YKIIT    StSTEII 


1« 


v. 

OS 


lOS 

Z    5 

S.SO 

107 

C;  b 

S.»3 

108 

-  s. 

5.»0 

109 

.'"■:     =, 

S.'O 

110 

"  '?;■ 

5  .,  s  ^ 

111 

C  *; 

SjSG 

112 

vt 

SuRO 

113 

Ob 

ioSO 

114 

05 

S  V  =?  C 

115 

•■^  ^ 

5  ,  »  C 

116 

05 

S-.80 

117 

05 

S-»,, 

r.B 

C5 

SijSG 

1  -.  9 

0  b 

Sj«C 

120 

:5 

S>.90 

\7\ 

0  b 

*IEO 

li2 

05 

WED 

U3 

OS 

MEO 

ia« 

05 

MED 

125 

0  5 

*ED 

12S 

05 

MED 

127 

05 

MED 

128 

05 

MED 

129 

05 

MED 

130 

05 

MED 

131 

05 

MED 

132 

05 

MED 

133 

05 

MED 

13* 

05 

MED 

135 

05 

MED 

136 

05 

MED 

137 

0  5 

MED 

138 

0  5 

MED 

139 

05 

MEO 

1*0 

0  5 

MED 

CORCKAR^  BYPASS  W  CARDIAC  CATh 

CCRCKABf  BYPASS  H/O    CARDIAC  CATM 

QTuEB  CARDIOTHORACIC  OR  VASCULAR  PROCEDURES.  W  P\jm> 

DTmER  CARDIOTHORACIC  PROCEDURES  W/O  PUMP 

MA.CR  RECONSTRUCTIVE  VASCULAR  PROC  W/0  PUMP  WITH 


cc 


MAJOR  RECONSTRUCTIVE  VASCULAR  PROC  W/0  PUMP  W/0  CC 
VASCULAR  PROCEDURES  EXCEPT  MAJOR  RECONSTRUCTION  W/0  PUMP 
AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  t  TOE 
UPPER  LIMB  t  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 
1>ERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI,  HEART  FAILURE  OR  SHOCK 

PERM  CARDIAC  PACEMAKER  IMPLANT  W/0  AMI.  HEART  FAILURE  CR  SHOCK 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  L    STRIPPING 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  t    C.V.  COMP  DISCH  AlIVE 

CIRCULATORY  DISORDERS  »  AMI  W/O  C.V.  COMP  DISCH  ALIVE 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  t  COMPLEX  DIAG 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  N  CARD  CATH  W/0  COMPLEX  DIAG 

ACUTE  t  SUBACUTE  ENDOCARDITIS 
HEART  FAILURE  i  SHOCK 
DEEP  VEK  THROmeOPHLEBITIS 
CARDIAC  ARREST,  UNEXPLAINED 
PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 

ATHEROSCLEROSIS  WITH  CC 

ATHEROSCLEROSIS  W/O  CC 

HYPERTENSION 

CARDIAC  CONGENITAL  t  VALVULAR  DISORDERS  AGE  >  17  WITH  CC 

CARDIAC  CONGENITAL  1  VALVULAR  DISORDERS  AGE  >  17  W/0  CC 
CARDIAC  CONGENITAL  t    VALVULAR  DISORDERS  AGE  0-17 
CARDIAC  ARRHYTHMIA  i  CONDUCTION  DISORDERS  WITH  CC 
CARDIAC  ARRHYTHMIA  1  CONDUCTION  DISORDERS  W/0  CC 
ANGINA  PECTORIS 

«    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  DRGS. 

NOTE.   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYIKNT  FOR  OUTLIER  AND  TRANSFER  CASES. 

BOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


ELATIVE 

GEOMETRIC 

Cw''.,!£R 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

5.6593 

14.2 

41 

4 . 2455 

10  8 

38 

5  „  7  3  3  7 

11,4 

38 

3.  7831 

7  ,  5 

35 

3  5  73; 

12  3 

39 

2,0376 

8.3 

35 

1 ,9203 

S.3 

32 

2.4566 

14.2 

41 

1 .6133 

9  .8 

27 

3.8562 

12,5   . 

40 

2. 5931 

«.l 

33 

1 .8998 

4.t 

32 

2.0366 

3.9 

31 

.8303 

3.7 

31 

2. 6982 

10  8 

38 

1  .6279 

8.6 

9« 

1.1281 

•  .2 

33 

1  .3966 

S.O 

30 

1  .1921 

4.5 

31 

,6894 

2.3 

20 

2.9840 

16.7 

44 

1.0195 

C.2 

23 

.8159 

7.S 

2S 

1 .4004 

2.T 

30 

.8905 

S.t 

33 

.5815 

4.2 

31 

.7528 

4.S 

31 

.  5380 

2.2 

27 

.5990 

4.S 

31 

.8953 

S.l 

32 

.5424 

2.4 

28 

.6315 

2.3 

30 

.8631 

4.8 

32 

.5700 

2.3 

26 

.6417 

3.9 

25 

X 


CO 

0= 


C 

o 

CO 

re 

a 

50 

c_ 

cT 

ca 
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tIST  OF  DliGHOSIS  0EL4TE0  GROUPS  (ORGS).  RELATIVE  WEIGMTIIIG  MCTORS.  CEOIIIETRic  MEAN  l£»OTh  Of    <;^»» 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POUTS  USED  in  THE  PROSPECTIVE  P»YK«T  SYSTEM 


P*GE   5  nt  14 
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MFD 
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we: 
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WED 
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:5 

SjCO 
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C6 

Si,»C 

;  49 

:» 

S^i?G 
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:s 

S .  R  0 

■  '  V 

/,  f^ 

S.RG 

:  s : 

Z  f 

5^,90 
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0  6 

SmBC 

".  bi 

*  c 

Sv»G 

1  i* 

0  6 

SURG 

I   S  z 

i  6 

5  u  RO 

1  S' 

C6 

SJRQ 

1  5^ 

C'6 

SJRG 

1  5  8 

C6 

SuRG 

159 

0$ 

SjRG 

160 

0  6 

SURG 

16: 

06 

SURG 

162 

06 

SURG 

J63 

06 

SURG 

1«« 

06 

SURG 

1S5 

06 

SURG 

1  6« 

06 

SURG 

167 

06 

SuRC 

168 

0  3 

SURG 

169 

03 

SURG 

1  ^: 

06 

SURG 

m 

0  6 

SURG 

172 

05 

WED 

1  '3 

C6 

*£0 

174 

OS 

WED 

ws 

06 

MED 

S'NCOPE  t    COLLAPSE  *ITH  CC 

SrncCE  t  COwLAPSE  W/0  CC 

C^-EST  PAIK 

O'^'ER  CIRCULATORv  SYSTEM  DIAGXOSES  W  CC 

:'wER  CIRCULATDRv  SYS^EHfl  OIACKOSES  W/C  CC 

ffCTHL  RESECTIOK  WITm  CC 

R£CT»L  RESECTION  »/0  CC 

MAJOR  SMALL  I  LARGE  BO*El  PPDCEDlRES  WITH  CC 

MAJOR  SWALc  i  LARGE  eO*EL  PRCCEOLRES  W/0  CC 

PERI7GN£4^  ADmESIOlYSIS  WJTm  cC 

fERI'0»iEA._  ADhESIOLYSIS  W/0  CC 
MINOR  SKAl;.  I    LARGE  BOWEL  PROCEDURES  WITH  CC 
WINOR  SMALL  i  LASGE  BOWEL  PROCEDURES  W/0  CC 
STOMACH,  ESOPHAGEAL  t  OuODENAl  PROCEDURES  AGE 
S^CMACm.  ESOPHAGEAL  (  DuCOENAL  PROCEDURES  AGE 


7   *I  TM 
7   */D  C 


STOMACH.  ESOPHAGEAL  L    OOOOFNAl  PROCEDURES  AGE  0-17 

ANAL  1  STOMAL  PROCEOuRFS  WITH  CC 

ANAL  t  STOMAL  PROCEDURES  W/Q  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  t    FEW3RAL  AGE  >17  WITH  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  1  FENCRAL  AGE  >ir  W/0  CC 

INQUINAL  t    FEIBRAL  HERNIA  PROCEDURES  AGE  >17  WITH  CC 

INGUINAL  t  FEWRAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC 
HERNIA  PROCEDURES  AOE  0-17 

APPENDECTOMY  W  COHPLICATED  PRINCIPAL  DIAG  WITH  CC 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  w/0  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W/D  CC 

■HOUTH  PROCEDURES  WITH  CC 

MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/0  CC 
DIGESTIVE  MALIGNANCY  WITH  CC 
DIGESTIVE  MALIGNANCY  W/0  CC 
G.I.  HEMORRHAGE  WITH  CC 
G.I.  HEMORRHAGE  W/0  CC 


.    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS 

•.   DRGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  OROS. 

«:te    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FDR  OUTLIER  AND  TRANSFER  CASES. 

RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


RELATIVE 

GEOMETRIC 

CU'.IER 

WEIGHTS 

MEAN  lCS 

"hRES-OlD 

6870 

4   4 

3 ; 

.  S  1  4  4 

3  3 

7  3 

5249 

2  9 

■  9 

1 ,0984 

^  6 

3  3 

.6216 

3   4 

"<  '■' 

2  73C3 

1 3  e 

41 

1   T4C9 

S  3 

37 

3  2S24 

14  2 

4  ', 

;,  ,6669 

9  5 

i  .J 

2  5527 

12  3 

39 

: ,3545 

8.0 

3  b 

1.4626 

7.7 

■5  ^ 

1,0175 

6.5 

3  3 

3 . 7904 

13.0 

4  i 

-.  .  6083 

8.0 

35 

8362 

6.0 

33 

.  9  507 

5.S 

-.2 

.  5146 

2.9 

23 

1.0913 

S.4 

32 

6323 

S.3 

23 

.7200 

S.S 

30 

.4485 

2.1 

14 

.7882 

S.S 

27 

2.3565 

10.8 

It 

1  .3425 

7.6 

26 

1  .3837 

6.7 

U 

.7946 

4.4 

17 

1  .0095 

S.C 

SI 

5483 

2.2 

18 

2. 7799 

1  1  3 

30 

1  2484 

6.0 

33 

1  ,2194 

7.0 

34 

.  6667 

4.0 

31 

9  6  3  6 

>.» 

33 

,  5990 

4.1 

25 

7 

a 

s 

n 

90 


< 
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jo 


lOTt 


OC 


2 
o 

a 

Q. 

a 
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ex 

to 


o 

T3 
O 
CC 

n 

c 
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TABLE  5 

LIST  OF  OIAQNOSIS  RELATED  OROUPS  (DROS) ,  RELATIVE  VEIOHTIHG  FACTORS.  OEOKTRIC  KAR  LEROTH  OF  STAT. 
LENGTH  OF  STAT  OUTLIER  CUTOFF  POIRTS  USED  I>  THE  PROSPECTIVE  PATKRT  STSTEI 
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e 

^ 


ARD 


I'S  OS  MED  COIRPLICATEO  PEPTIC  ULCER 

1"  06  KtD  URCOWPLICATEO  PEPTIC  ULCER  WITH  CC 

1'9  OS  *ED  UHCOWPLICATEO  PEPTIC  ULCER  W/Q  CC 

1'9  OS  neo  IHFLAIRIIIATDRY  flOKKEL  DISEASE 

19C  Oi  HIED  G-I.  OBSTRUCTIOR  WITH  CC 

181  06  WEO  O.I.  OaSTRUCTIOR  W/O  CC 

182  06  MED  E50PHAQITIS.  QASTROENT  t    MISC  DIGEST  DISORDERS  AGE  >17  WITH  CC 

183  OS  MEO  E50PHAGITIS.  GASTROENT  t  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC 
18*  05  MEO  ESOPHAGITIS.  GASTROERT  t  MISC  DIGEST  DISORDERS  AGE  0-17 

185  03  WEO  OERTAL  I    ORAL  OIS  EXCEPT  EXTRACTIONS  i  RESTORATIONS,  AGE  >17 

186  03  MED   •  OERTAL  t    ORAL  DIS  EXCEPT  EXTRACTIONS  I    RESTORATIONS.  AGE  0-17 

187  03  MED  DENTAL  EXTRACTIONS  1  RESTORATIONS 

188  06  MED  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  WITH  CC 

189  06  MED  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC 

190  06  WED  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

191  0'  S(J9Q  PANCREAS.  LIVER  I    SHUNT  PROCEDURES  WITH  CC  . 

192  OT  SURG  PANCREAS.  LIVER  i  SHUNT  PROCEDURES  W/O  CC 

193  OT  SURG  BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY  TOT  CHOLECYST  W  OR  W/O  C.O.E 

194  or  5URG  BILIARY  TRACT  PROC  W/O  CC  EXCEPT  ONLY  TOT  CHOLECYST  W  OR  W/O  C.D.E 

195  07  SURG  TOTAL  CHOLECYSTECTOMY  «  C.D.E.  WITH  CC 

194  07  SURG  TOTAL  CHOLECTSTECTOITr  «  C.O.E.  »/0  CC 

197  07  SURG  TOTAL  CHOLECYSTECTOMY  I/O  C.O.E.  WITH  CC 

198  07  SURG  TOTAL  CHOLECYSTECTOITf  W/O  C.O.E.  W/O  CC 

199  07  SURG  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIORANCY 

200  07  SURG  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

201  07  SURG  OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

202  07  MED  CIRRHOSIS  &  ALCOHOLIC  HEPATITIS 

203  07  MED  MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 
20«  07  MED  DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

205  07  MED  DISORDERS  OF  LIVER  EXCEPT  MALIC .CIRR. ALC  HEPA  WITH  CC 

206  07  MED  DISORDERS  OF  LIVER  EXCEPT  MALIG. CIRR . ALC  HEPA  W/O  CC 

207  07  MED  DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

208  07  MED  DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

209  08  SURG  MAJOR  JOINT  i  LIMB  REATTACHMENT  PROCEDURES 

210  08  SURG  HIP  i  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  WITH  CC 


RELATIVE 

GEOMETRIC 

OUTlIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.9848 

CO 

33 

.7623 

i.i 

32 

.5649 

4.1 

23 

1 .0641 

7.2 

34 

.9116 

S.t 

33 

.  5239 

4.0 

23 

.7404 

4.t 

32 

.  5218 

3.C 

23 

.5479 

S.l 

30 

.7674 

4.3 

31 

.4112 

2.« 

23 

.4818 

2.2 

20 

.9714 

5.1 

32 

.4757 

2.t 

30 

.7617 

4.3 

31 

5.2591 

17.5 

44 

2.4010 

11.4 

73 

3.0033 

14.6 

42 

1.7644 

10.3 

37 

2.2844 

11.5 

33 

1.5131 

•  .» 

SO 

1.7282 

•  .7 

33 

.9843 

S.f 

21 

2.2640 

12.0 

33 

2.6811 

9.6 

37 

2.4071 

S.f 

33 

1.1969 

7.2 

34 

1.1196 

S.7 

34 

1.0434 

.9.1 

33 

1.2090 

C.t 

34 

.6091 

2.7 

31 

.9552 

5.6 

33 

.5655 

3.5 

23 

2.3650 

11  .3 

38 

2.0409 

12.6 

40 

Q, 


90 

a 

S' 
a 


2 

p 

CC 

^1 
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•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

«•   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

IOTE:   geometric  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

«0T£    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAT  ROT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


TABLE  5 


P»GE 


.1ST  OP  DMOHOSIS  REHTED  GROUPS  (ORGS).  RELATIVE  WEIOHTIHO  FACTORS,  OEOIItTRIC  HEAK  LEHOTh  OF  STAt, 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POKTS  USED  II  THE  PROSPECTIVE  PAYKIIT  SYSTEM 

"•f  1  FEKIIjR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  */0  CC 
HIP  t  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 
AHfUTATION  F0»  MUSCUwCSKELETAL  S^S^'EW  i,    CONN  ^ISSUE  DISORDERS 
BAC«  1  NECK  PROCEDURES  WITH  CC 
SACK  I    NECK  PROCEDURES  W/0  CC 

BIOPSIES  OP  MUSCULOSKELETAL  SYSTEM  I    CONNECTIVE  TISSUE 
WND  DEBRID  i  SKN  GRFT  EXCEPT  HAND. FOR  MUSCSKELET  t  CONN  TISS  OIS 
LOWER  EXTREM  I    HUMER  PROC  EXCEPT  HIP , FOOT . FEMUR  AGE  >17  WITH  CC 
LOWER  EXTREM  1  HUMER  PROC  EXCEPT  h IP . FOOT . FEMUR  AGE  >17  W/O  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP , FOOT . FEMUR  AGE  0-17 

KNEE  PROCEDURES  WITH  CC  .  - 

KNEE  PROCEDURES  W/0  CC 

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

SHQULDER.ELBOW  OR  FOREARM  PROCEXC  MAJOR  JOINT  PROC.  W/0  CC 

FOOT  BROCEOUSES 

SOFT  TISSUE  PROCEDURES  WITH  CC 

SOFT  TISSUE  PROCEDURES  W/0  CC 

MAJOR  THUMB  OR  JOINT  PROC. OR  OTH  HAND  OR  WRIST  PROC  W  CC 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC.  W/0  CC 

LOCAL  EXCISION  I  RENOVAL  OF  INT  FIX  DEVICES  OF  HIP  I  FEMUR 

LOCAL  EXCISION  t    REWVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FENWR 

ARTHROSCOPY 

OTHER  MUSCULOSXELET  SYS  &  CONN  TISS  O.R.  PRCC  WITH  CC 

OTHER  NWSCULOSXELET  SYS  t    CONN  TISS  O.R.  PROC  W/O  CC 

FRACTURES  OF  FEMUR 

FRACTURES  OF  HIP  I    PELVIS 

SPRAINS.  STRAINS,  i  DISLOCATIONS  OF  HIP.  PELVIS  t  THIGH 

OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  t,    MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONNECTIVE  TISSUE  DISORDERS  WITH  CC 

CONNECTIVE  TISSUE  DISORDERS  W/0  CC 

SEPTIC  ARTHRITIS 

MEDICAL  BACK  PROBLEM^ 

BONE  DISEASES  I    SPECIFIC  ARTHROPATHIES  WITH  CC 

BONE  DISEASES  t  SPECIFIC  ARTHROPATHIES  W/0  CC 

.    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  NIICHIOAN  FOR  LOW  VOLUME  ORGS. 

.•   DROS  4S9  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  DRGS. 

i.3^E    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

«G'E    PtLATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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:9 

s  J  s  0 
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''^  f 

Sv«G 
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",  * 

S  w  »  C 
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oe 

SjRO 
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5JRG 
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:8 

SjRG 
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09 
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0  8 

S^BG 

??? 

08 

SU1»G 

2?3 

09 

SJRO 

2i* 

08 

SuRG 

2  2  '■: 

CH 

5.  90 

?2S 

08 

SURG 

227 

09 

SORG 

228 

08 

SJRG 

229 

08 

SURG 

2  3C 

OS 

SURG 

2S1 

08 

SURG 

232 

OS 

SURQ 

2$i 

08 

SURG 

234 

08 

SURG 

235 

08 

MEO 

2  34 

08 

NIEO 

237 

08 

MED 

238 

08 

«E0 

239 

08 

MED 

2*0 

08 

M£0 

2*; 

08 

YIEO 

242 

08 

MED 

243 

09 

WEO 

244 

08 

MED 

2«S 

03 

*ED 

RELATIVE 

GEOMETRIC 

CUTLIEB 

WEIGHTS 

MEAN  LCS 

"-RESmOlD 

1  .4739 

10.  ! 

37 

1 ,4611 

1 : . : 

38 

1 .7648 

9  9 

»7 

1  .9860 

■*  ^  0 

St 

1 .2184 

?    t 

S4 

1 . 6810 

8,  6 

«« 

3.0317 

13.9 

41 

1 . S089 

as 

9397 

S2 

9242 

S2 

1  .5267 

S4 

.8811 

SI 

1  .0252 

St 

.6250 

It 

.  7110 

so 

1 .4097 

S4 

6626 

SO 

.7873 

.  ar 

.5137 

It 

.B752 

81 

.9132 

SI 

1.12*9 

SI 

1.6641 

St 

.8444 

tt 

1.1571 

St 

.8566 

S4 

.5589 

sa 

1 .5879 

10.5 

S7 

.9853 

St 

1  .0721 

S4 

.6273 

sa 

1.3317 

St 

.6522 

S2 

.7125 

sa 

.5079 

SI 

a. 
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X 
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LIST  Of  DI«0»OSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIOHTIIIO  FACTORS,  GEOHETRK  KAI  LEtOTH  Of    STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POIIITS  USED  IN  THE  PROSPECTIVE  PAY««T  STSTEi 
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CO 


2*9 

:*  9 

;  t,  -■ 


252 
2  S3 
2M 


2  56 
25' 
2  59 
259 


2  6  : 
262 
263 
264 

265 

268 

267 
268 
269 

270 

2T1 
272 
2n 
274 
275 

27$ 

277 

278 

27  9 

2  80 


:9 
c  ? 

;g 
08 

OS 
D8 

.:« 
:9 
:9 

38 
09 


0  9 
09 
09 
09 
09 

09 
09 
09 
09 
09 

09 
09 
0  9 
09 

09 

OS 

09 
•■>  a 

C  9 
09 


me: 

me: 
me: 
«£ : 

M£: 

me: 
me: 

me; 

MED 

me: 


ME : 

SvSG 

Su«Ci 
SjRG 
SURG 
SURG 

SURG 
SURG 
SURG 


MEO 
MED 
MED 
MEO 
MED 

MED 
MED 
MED 
MED 
MED 


KCK-SPECIFIC  ARTHROPATHIES 

SIGHS  I  SYMPTOdlS  OF  MUSCULOSKELETAL  SrSTEW  t  CONN  TISSUE 

"EIDOHITIS,  MYOSITIS  t    BURSITIS 

AfTfRCARE.  MUSCULOSKELETAL  SYSTEM  t  CONNECTIVE  TISSUE 

■I   SPRN,  STRN  t    DISL  OF  FOREARM.  HAND.  FOOT  ACE  >17  WITH 


CC 


SPR». 
SPRN. 
SPSN  , 
SPRN  . 
SPRN  . 


STRN  (  DISL  OF  FOREARM,  HAND.  FOOT  AGE  >  1  "^  W/0  CC 

STRN  I  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17 

i  DISL  OF  UPARM.LO*LEG  EX  FOOT  ACE  >17  WITH  CC 

t  DISL  OF  UPARM.LOWLEG  El  FOOT  ACE  >17  W/O  CC 


STRN 
STRN 
S''RN 


i  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17 


c  I 

f  I 
f  t 

t:  X 

-J'^HER  MUSCULOSKELETAL  SYSTEM  t    CONNECTIVE  TISSUE  DIAGNOSES 
TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 
•Q'Al  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 
SJ8T0TAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 
SuBTG'Al  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 

BREAST  PROC  FOR  NON-MALlCN ANC Y  EXCEPT  BIOPSY  i  LOCAL  EXCISION 

8REAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIQNANCY 

SKIN  GRAFT  t/OR  DEBRIO  FOR  SKN  ULCER  OR  CELLULITIS  WITH  CC 

SKIN  GRAFT  t/OR  DEBRIO  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC 

SKIN  GRAFT  l/OR  DEBRIO  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

SKIN  GRAFT  t/OR  DEBRIO  EXCEPT  FOR  SKU  ULCER  OR  CELLULITIS  I/O  CC 

PERIANAL  t  PILOmOAL  PROCEDURES 

SKIN,  SUBCUTANEOUS  TISSUE  t  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN.  SUBCUT  TISS  t  BREAST  PROCEDURE  WITH  CC 

OTHER  SKIN,  SUBCUT  TISS  t  BREAST  PROCEDURE  W/O  CC 

SKIN  ULC ERS 

MAJOR  SKIN  DISORDERS  WITH  CC 
MAJOR  SKIN  DISORDERS  W/O  CC 
MALIGNANT  BREAST  DISORDERS  WITH  CC 
MALIGNANT  BREAST  DISORDERS  W/O  CC 

NCN-MALICANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  WITH  CC 

CELLULITIS  AGE  >17  W/O  CC 

CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  t  BREAST  AGE  >17  WITH  CC 


RELATIVE 

WEIGHTS 

.5947 

.  5304 

6137 
6314 

,6757 

4207 
.3496 
.7923 
.4331 

4638 

.6260 
.9396 

.  7477 
9805 
5651 

.6271 

.4500 

2.6338 

1.4175 

1.3742 

.6852 
.5751 
.6423 
1.7125 
.6751 


1.1806 
1.0114 

.6778 
1.0655 

.5764 

.5S5B 
.9420 
.6495 
.7367 
.6584 


EOMETRK 

OUTLIER 

MEAN  LOS 

THRESHOLD 

22 

SI 

SI 

SI 

sx 

24 

IS 

33 

31 

30 

31 

2T 

18 

sa 

IS 

16 

IS 

15.4 

42 

S7 

ss 

so 

so 

*t 

ss 

so 

3« 

S4 

»» 

SS 

SO 

so 

S4 

S2 

24 

S2 

IB 


X 


en 

Z 

c 

o: 


05 
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.    MEDICARE  DAT*  HAVE  BEEN  SUPPLEMENTED  BY  OAT*  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*•   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

KOTC    BE'ATIYE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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TABLE  5 


P*CE  9    Of 


LIST  OF  OIAOaOSIS  RELATED  GROUPS  (DROS),  RELATIVE  VEIOMTINO  FACTORS.  GEOMETRIC  KAN  LENGTH  OF  STAT.  AND 
LEIOTH  OF  STAY  OUTLIER  CUTOFF  POIHTS  USED  IR  THE  PROSPECTIVE  PAYKIT  SYSTEI 


291 

282 
283 
28* 
28S 

28S 
28T 
288 
289 

290 

291 
292 
293 
294 

29S 

296 
297 
298 
299 

300 

301 
302 
303 
304 
30S 

306 
30T 

308 
309 
310 

31! 
312 
313 
314 
313 


09 

09 
09 

09 

10 

10 
10 
10 
10 
10 

10 
10 
10 

10 
10 


10 

1 

1 
1 
1 

1 
1 
1 


KD 
KIEO 
MEO 
SURG 

SURG 
SURO 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 

meo 

MED 


10  «IIE0 

10  mfcD 

10  MEO 

10  MEO 

10  MEO 


■ED 

SURO 

SURG 

SURO 

SURG 

SURG 
SURG 

SURG 
SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 


TRAUMA  TO  THE  SKIR,  SUBCUT  TISS  i  BREAST  ACE  >17  */0  CC 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  L    BREAST  AGE  0-17 

MINOR  SKIN  DISORDERS  WITH  CC 

MINOR  SKIN  DISORDERS  W/O  CC 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE . NUTRIT . t  METABOL  DISORDERS 

ADRENAL  t   PITUITARY  PROCEDURES 

SKIN  GRAFTS  i  WOUND  OEBRIO  FOR  ENDOC .  HUTRIT  t  META8  DISORDERS 

O.R.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 


THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE.  NUTRIT  1  META8  O.R, 

OTHER  ENDOCRINE.  NUTRIT  t  METAB  O.R. 

DIABETES  ACE  >3S 

DIABETES  AGE  0-35 


PROC  WITH  CC 
PROC  W/0  CC 


NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRITIONAL  i  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 
INBORN  ERRORS  OF  METABOLISM 
ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/0  CC 

KIOHET  TRANSPLANT 

KIDNEY. URETER  I   MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

KIDNEY. URETER  fc  MAJOR  BLADDER  PROC  FOR  HOH-NEOPL  WITH  CC 

KIDNEY. URETER  i  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  »/0  CC 

PROSTATECTOMY  WITH  CC 
PROSTATECTOMY  W/O  CC 
MINOR  BLADDER  PROCEDURES  WITH  CC 
MINOR  BLADDER  PROCEDURES  W/0  CC 
TRANSURETHRAL  PROCEDURES  WITH  CC 

TRANSURETHRAL  PROCEDURES  W/0  CC 

URETHRAL  PROCEDURES.  AGE  >17  WITH  CC 

URETHRAL  PROCEDURES.  AGE  >17  W/0  CC 

URETHRAL  PROCEDURES,  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES 


RELATIVE 

GEOMETRIC 

OUTLIE« 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.4231 

3  3 

30 

.3424 

2.2 

It 

.7586 

5.5 

*2 

.4661 

3.7 

it 

2.7897 

16  1 

43 

2.5249 

10  8 

SS 

2.2297 

13.7 

41 

1 .9326 

7.5 

34 

1.0555 

4.7 

32 

.7847 

3.4 

21 

.4644 

1.9 

10 

2.7537 

12.3 

3» 

1.1432 

6.2 

33 

.7526 

59 

33 

.7317 

4.  5 

31 

.9366 

6  1 

33 

.5478 

4.2 

»l 

.6941 

3.7 

Jl 

.8576 

4.8 

32 

1.1058 

7.0 

34 

.6218 

4.4 

31 

9.3468 

15.5 

42 

2.6826 

12.3 

3f 

2.4656 

10. » 

33 

1.2826 

5.9 

33 

1.3943 

7  7 

SS 

.7931 

4.6 

2t 

1.4873 

6.8 

34 

.7925 

3.6 

31 

.8918 

4.3 

31 

.5229 

2.5 

13 

.7999 

4.1 

31 

.4786 

2.4 

21 

.4323 

2.3 

23 

2.3482 

8.2 

35 

a. 
s 


90 


a: 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  DRGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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TABLE  5 

LIST  OF  OI*OIIOSIS  BELATED  CROUPS  (ORGS).  REL»TIVE  »EIOHTItO  FACTORS.  GEOMETRIC  MEAN  LEROTH  OF  STAY 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POIRTS  USED  IK  THE  PROSPECTIVE  PAYHEIIT  SYSTEM 


PtGI 


:  * 


ARO 


Hi 

••£0 

317 

MED 

SIS 

;  ; 

WED 

319 

i  I 

MED 

320 

:  I 

MEO 

S?l 

1  1 

MCD 

322 

1  1 

MEO 

323 

I  i 

»ID 

32* 

I  I 

MED 

325 

I  1 

MEO 

32S 

1  1 

MEO 

3  2' 

1 ; 

MEO 

32S 

! : 

MEO 

329 

MED 

330 

i: 

MED 

331 

1  i 

MEO 

332 

1 1 

MCO 

333 

u 

MEO 

334 

12 

SURG 

335 

12 

SURG 

33S 

12 

SURG 

33T 

12 

SURG 

33S 

12 

SURO 

33} 

12 

SURG 

3*0 

12 

SURG 

3«1 

12 

SURG 

342 

12 

SURG 

343 

12 

SURG 

344 

12 

SURG 

345 

12 

SURG 

34i 

12 

MEO 

34T 

12 

MEO 

348 

12 

MED 

349 

12 

MED 

3S0 

12 

MEO 

SERAL  FAILURE 

ADMIT  FOR  RERAL  DIALYSIS 

KIDREY  I    URINARY  TRACT  NEOPLASMS  WITH  CC 

SIDNEY  1  URINARY  TRACT  NEOPLASMS  W/0  CC 

«IONEY  t  URINARY  TRACT  INFECTIONS  AGE  >17  HITH  CC 

KIDNEY  I  URINARY  TRACT  INFECTIONS  AGE  >17  H/Q    CC 
KIDNEY  i  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  WITH  CC.  t/OR  ESW  LITHOTRIPSY 

URINARY  STONES  K/O  CC 

KIDNEY  i  URINARY  TRACT  SIGNS  i  SYMPTOMS  AGE  >17  WITH  C( 

KIDNEY  1  URINARY  TRACT  SIGNS  t  SYMPTOMS  ACE  >17  W/Q  CC 

KIDNEY  t  URINARY  TRACT  SIGNS  t    SYMPTOMS  AGE  0-17 

URETHRAL  STRICTURE  AGE  >17  WITH  CC 

URETHRAL  STRICTURE  AGE  >17  W/O  CC 

URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  i  URINARY  TRACT  DIAGNOSES  AGE  >17  WITH  CC 

OTHER  KIDNEY  4  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC 

OTHER  KIDNEY  i  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC 

MAJOR  MALE  PELVIC  PROCEDURES  i/O  CC 

TRARSURETHRAL  PROSTATECTOMY  WITH  CC 
TRARSURETMRAL  PROSTATECTOMY  »/0  CC 
TESTES  PROCEDURES.  FOR  MALIGNANCY 
TESTES  PROCEDURES.  ROR-MALIGRANCY  AGE  >17 
TESTES  PROCEDURES.  RON-MALIGNANCY  AGE  0-17 

PERIS  PROCEDURES 

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R. 


PROCEDURES  FOR  MALIGNANCY 
PROC  EXCEPT  FOR  MALIGNANCY 


MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  WITH  CC 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/O  CC 
BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC 
BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC 
INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 


.    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  4t9  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

KO^E    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

ROTE;   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


ELATIVE 

GEOMETRIC 

a  u  T  L I E » 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1 .2717 

C.4 

33 

.3890 

2.3 

23 

1.0627 

6.1 

33 

5429 

2.t 

30 

1 .0360 

S.f 

34 

.6832 

S.2 

31 

.6B71 

4.3 

32 

.7732 

3.0 

30 

.3969 

2.2 

13 

.(681 

4.S 

31 

.4270 

3.0 

2S 

.ssn 

3.1 

30 

.6484 

3.9 

31 

.4045 

2.3 

19 

.2788 

l.S 

9 

.1489 

S.3 

32 

.S545 

3.3 

90 

.9006 

4.9 

32 

1  .8148 

10  3 

37 

1. J497 

8.4 

24 

.9732 

3.7 

30 

.6607 

4.2 

IB 

.7625 

3.1 

30 

.5859 

2.5 

30 

4335 

2.4 

13 

.9875 

3.8 

29 

.4852 

2.1 

23 

3786 

1  .7 

I 

1  .0591 

5.3 

32 

.7930 

4  .  1 

31 

.9227 

5  5 

33 

4674 

2.5 

29 

6595 

3.8 

31 

.3846 

2.1 

19 

6732 

SO 

2t 

a. 
n 


X 

K 


< 

C 


2 

3 

< 
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TABLE  5 


PACE  n  Of  1* 


Lis 


T  Of    OIAQItOSIS  OELATEO  OUOUPS  (ORGS).  RELATIVE  •"0«TIiO  FACTORS   OEO«ETRIC«EA»LE«OTH  OF  STAY. 
LERCTH  OF  STAY  OUTLIER  CUTOFF  POIRTS  USED  IB  THE  PROSPECTIVE  PATKRT  SYSTEM 


AND 


.  STERIL12ATI0II.  KALE  ^^^, 

OTHER  HALE  REPRODUCTIVE  SYSTEM  OIAGKOSES 

PELVIC  EVISCERATIOR.  RADICAL  HYSTERECTOMY  t  RADICAL  VULVECTOMY 
UTERIHE.AOREIA  PROC  FOR  HOR-OVARI AR/AOREXAL  MALIG  «IJH  CC 
UTERHE.ADREXA  PROC  FOR  ROR-OVARI AR/AOREX AL  MALIC  */0  CC 

FEMALE  REPRODUCTIVE  SYSTEM  RECORSTRUCTI VE  PROCEDURES 
UTERIRE  i  AOREXA  PROC  FOR  OVARIAR  OR  AOREXAL  MALIO 
UTERIRE  t  AOREXA  PROC  FOR  ROR-MALICRARCY  *ITH  CC 
UTERIRE  t  AOREXA  PROC  FOR  ROR-MALIGRARCY  W/0  CC 
VAGIRA.  CERVIX  (  VULVA  PROCEDURES 

LAPAROSCOPY  I    IRCISIORAL  TUBAL  IRTERRUPTIOR 

EROOSCOPIC  TUBAL  IRTERRUPTIOR 

Die.  CORIZATIOR  I  RADIO-IMPL ART .  FOR  MALIGNARCY 

OtC.  CORIZATIOR  EXCEPT  FOR  MALIGRARCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

MALIGRARCY.  FEMALE  REPRODUCTIVE  SYSTEM  WITH  CC 
MALIGRARCY.  FEMALE  REPRODUCTIVE  SYSTEM  «/0  CC 
IRFECTIORS.  FEMALE  REPRODUCTIVE  SYSTEM 
MERSTRUAL  t  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 
CESAREAR  SECTIOR  «  CC 

CESAREAR  SECTIOR  »/0  CC 

VAGIRAL  DELIVERY  «  COMPLICATIRG  DIAQflOSES 
VAOIRAL  DELIVERY  W/O  CORTLICATIRO  OIAOROSES 
VAOIRAL  DELIVERY  N  STERILIZATIOR  1/OR  DlC 

•  VAOIRAL  DELIVERY  N  O.R.  PROC  EXCEPT  STERIL  1/OR  DlC 

POSTPARTUM  i  POST  ABORTIOR  DIAGROSES  W/O  O.R.  PROCEDURE 
POSTPARTUM  t  POST  ABORTIOR  DIAGROSES  IN  O.R.  PROCEDURE 
ECTOPIC  PREGRARCY 
THREATEREO  ABORTIOR 
ABORTIOR  W/O  DiC 

ABORTIOR  W  DlC.  ASPIRATIOR  CURETTAGE  OR  HYSTEROTOMY 

OTHER  ARTEPARTUM  DIAGROSES  W  MEDICAL  COMPLICATIORS 
OTHER  ARTEPARTUM  DIAGROSES  W/O  MEDICAL  COMPLICATIONS 

•  REORATES.  DIED  OR  TRARSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


3S;, 

1  2 

MED 

352 

i  i 

MEO 

353 

-.3 

SUBO 

35* 

!3 

SURG 

355 

13 

SURG 

356 

!3 

su»o 

35' 

13 

SuRO 

358 

13 

SURG 

359 

13 

SURG 

36C 

13 

SU»G 

36: 

13 

SuSG 

362 

13 

SURG 

363 

13 

SJRG 

364 

-.3 

SURO 

365 

13 

SURG 

366 

13 

WED 

367 

13 

MED 

368 

13 

MED 

369 

13 

MED 

370 

14 

SURG 

371 

1* 

SURG 

372 

14 

MED 

373 

1* 

MED 

37« 

14 

SURG 

375 

14 

SURG 

376 

14 

MED 

377 

14 

SURG 

379 

14 

MED 

379 

14 

MED 

380 

14 

MED 

381 

14 

SURG 

382 

14 

MED 

393 

14 

MED 

394 

14 

MEO 

38S 

15 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.3333 

1  3 

5 

.5439 

3.1 

30 

2.0692 

11.4 

38 

1  .4140 

8.1 

3S 

.8932 

§.7 

IS 

.  7329 

4.S 

19 

2.1672 

10. • 

38 

1  .1959 

7.0 

28 

.8141 

S.4 

14 

.7831 

S.t 

31 

.6745 

2.7 

30 

.3370 

l.S 

6 

.6980 

3.S 

31 

.4678 

2.3 

21 

1  .8977 

8.9 

36 

1  1766 

6.6 

3* 

4861 

2.9 

3  0 

.9030 

6.0 

33 

.  5128 

3.  1 

30 

.9851 

6.2 

33 

.6563 

4.S 

13 

.4530 

3.1 

20 

.2988 

2.2 

e 

.5036 

2.7 

8 

.6817 

4.4 

29 

.3608 

2.8 

26 

1.5847 

3.7 

31 

.7085 

4.2 

15 

.2478 

2.0 

14 

.2710 

1  .8 

14 

.3698 

1  .7 

13 

.1339 

1.3 

S 

.3796 

3.3 

30 

.3419 

2.3 

29 

1 .2232 

1  .6 

29 

s 


00 


"1 


< 

c 


Z 

p 

OB 


O 

3 

Q. 

o: 

<< 

a 
"< 
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98$ 
S«7 

988 

3SD 

J91 
392 

393 

39« 

39i 

39S 
397 
398 
399 

400 

4o; 
♦  02 
403 
404 
405 

406 

4  0T 
40t 
409 
410 

4  1  1 
412 
413 

414 
415 

41S 

4IT 
418 

419 

420 


\$ 


;  5 
:  5 

'.6 

'.  6 
16 
16 

16 
16 
16 
1  6 

1  ^ 


I  f 

IT 

IT 
IT 
IT 
IT 
IT 

IT 
IT 
IT 
IT 
19 

19 
19 
19 
18 
18 


SURG 
SuRG 
SURG 
MtO 

MED 
KEO 
MED 
MED 
SURG 

SURG 
SURG 
MED 
M£0 


1ST  Of    OIAQIIOSIS  RELATED  OROOPS  (ORGS).  RELATIVE  WEIOHTIliO  FACTORS,  GEOMETRIC  KAII  LEROTH  OF  STAr,  ARD 
LEROTH  OF  STAY  OUTLIER  CUTOFF  POIRTS  USED  IN  THE  PROSPECTIVE  PAYKRT  SYSTEM 


•  EXTREME  IMRUTURITY  OR  RESPIRATORY  DISTRESS  SYROROME.  REORATE 
I  PREMATURITY  «  MikJOR  PROBLEMS 

I  PREMATURITY  W/O  MAJOR  PROBLEMS 
FULL  TERM  REORATE  ■  MAJOR  PROBLEMS 
REORATE  «  OTHER  SIQRIFICART  PROBLEMS 

•  RORMAL  REVBORN 
SPLERECTOMY  AGE  >1T 
SPLERECTOMY  AGE  0-17 

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  ARD  BLOOD  FORMIRG  ORGARS 
RED  BLOOD  CELL  DISORDERS  AGE  >17 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  I    IMNWRITY  DISORDERS  WITH  CC 

RETICULOENDOTHELIAL  1  IMMUNITY  DISORDERS  W/O  CC 

LYMPHOMA  I,  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 


SURG 
SURG 
SURG 

MED 
MED 

MED 
MED 
MED 
MED 

SURG 

MEO 
MED 
MED 
MED 
MED 


LYMPHOMA  (  RON-ACUTE  LEUKEMIA  N  OTHER  O.R.  PROC  W  CC 

LYVHOMA  1  NON-ACUTE  LEUKEMIA  N  OTHER  O.R.  PROC  W/O  CC 

LYMPHOMA  i  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

«  ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0-17 

MTELOPROLIP  OISGND  OR  POORLT  DIFF  NEOPL  W  MAJ  O.R. PROC  W  CC 
MYELOPROLIF  DISORD  OR  POORLY  OlFF  NEOPL  W  MAJ  O.R. PROC  W/O  CC 
MTELOPROLIP  DISORO  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R. PROC 
RADIOTHERAPY 
CHEKTHERAPY 


HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

OTHER  MYELOPROLIF  OIS  OR  POORLY  DIFF  NEOPL  DIAG  WITH  CC 

OTHER  MYELOPROLIF  OIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

O.R.  PROCEDURE  FOR  INFECTIOUS  i  PARASITIC  DISEASES 

SEPTECEMZA  AGE  >17 

SEPTECEMIA  AGE  0-17 

POSTOPERATIVE  i  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WITH  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 


ELATIVE 

GEOMETRIC 

OUUIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

3.6480 

1T„9 

45 

1.8267 

13  3 

40 

1  1571  " 

8  6 

36 

1  .3648 

7  4 

34 

.8S03 

3  8 

31 

2218 

3  1 

1  5 

).S1«S 

12.4 

39 

1  .5206 

9  1 

36 

1  .  5066 

5  6 

33 

7495 

4  .  6 

32 

.3715 

1  ,9 

16 

1.0972 

5.5 

33 

1  .2221 

6.  T 

34 

.6922 

4  .  1 

3! 

2.6686 

10.4 

37 

2  2146 

10.2 

3  7 

.9003 

4.1 

:i 

1 .6029 

8.3 

35 

.7807 

4  6 

32 

1 .0407 

4.9 

32 

2.7284 

11  .8 

39 

1.3027 

6.3 

33 

.9560 

4.0 

31 

1.0285 

6.9 

34 

.4903 

2.6 

20 

.4484 

2.6 

26 

.4025 

2.1 

19 

1 .2837 

7.3 

34 

.7569 

4.7 

32 

3.6231 

15.0 

42 

1.S380 

7.4 

34 

.8658 

5.6 

33 

.9530 

6.6 

34 

.9554 

5.9 

33 

.6770 

4.7 

32 

.    MEOICABE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

.   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 
SoTE    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 
!S  |:   RUM  VE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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IST  Of    0I«0II0SIS  «EL*TEO  GROUPS  (ORGS).  RELATIVE  WEIOHTIHO  FACTORS.  GEOMETRIC  MEAN  LEROTH  OF  STAY 
LEROTH  OF  STAt  OUTLIER  CUTOFF  POI«TS  USED  III  THE  PROSPECTIVE  PAYKUT  SYSTEB 


*ao 


«;:  :3  »£:  *I9AL  ILL»ESS  AGE  >17 

4;:  :9  WtD  ilHAL    ILLKESS  i  FEVER  OF  UNKNOWN  ORIGIN  ACE  0-17 

*!■}  :"  »£D  CT^ER  INFECTIOUS  t  PARASITIC  DISEASES  DIAGNOSES 

*7*  :<i  S.»0  C  »   PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  HAENTAL  ILLNESS 

*'ii  ;9  WEO  AC'vTE  ADJUST  REACT  1  DISTURBANCES  OF  PSYCHOSOCIAL  DYSFUNCTION 

*'2i  ;9  WtD  DEPRESSIVE  NEUROSES 

*2'  :i  "to  NEUROSES  EXCEPT  DEPRESSIVE 

♦  ;e  .9  *£0  DISORDERS  OF  PERSONALITY  I    IHIPULSE  CONTROL 
429  :)  MED  ORGANIC  DISTURBANCES  i  MENTAL  RETARDATION 
43:  '.9  W£0  PSYCHOSES 

4  r,  19  *ir;  C«IlDhOOD  mental  DISORDERS 

*'Vi  :9  YI£D  O'^HER  MENTAL  DISORDER  DIAGNOSES 

433  20  AlCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

434  20  AlC/ORUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  WITH  CC 

435  :0  «lC/ORUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  W/0  CC 

4!f  20  AlC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY 

437  20  ALC/DRUO  DEPENDENCE.  COMBINED  REHAB  i  DETOX  THERAPY 

438  20  NO  LONGER  VALID 

439  2;  SuRO  SKIN  CRAFTS  FOR  INJURIES 
442  2:  SURO  WOUND  DEBRIDEMENTS  FOR  INJURIES 

44-  21  SURG  HAND  PROCEDURES  FOR  INJURIES 

442  21  SURG  OTHER  O.R.  PROCEDURES  FOR  INJURIES  WITH  CC 

44)  21  SURG  OTHER  O.R.  PROCEDURES  FOR  INJURIES  I/O  CC 

444  21  KEO  MULTIPLE  TRAUMA  AOE  >17  WITH  CC 

445  21  MEO  MULTIPLE  TRAUMA  AGE  >17  W/0  CC 

4*8  21  MEO   *  MULTIPLE  TRAUMA  AOE  0-17 

447  21  MEO  ALLERGIC  REACTIONS  AOE  >17 

4«8  21  MEO   •  ALLERGIC  REACTIONS  AOE  0-17 

449  21  MED  POISONING  I    TOXIC  EFFECTS  OF  DRUGS  AGE  >17  WITH  CC 

450  21  MED  POISONING  t    TOXIC  EFFECTS  OF  DRUGS  AOE  >17  W/0  CC 

451  21  MED   •  POISONING  t  TOXIC  EFFECTS  OF  DRUGS  AOE  0-17 

452  2-  MED  COMPLICATIONS  OF  TREATMENT  WITH  CC 

453  2:  MED  COMPLICATIONS  OF  TREATMENT  W/0  CC 
45*  21  MED  OTHER  INJURY.  POISONING  I    TOXIC  EFF  DIAQ  WITH  CC 

455  21  MED  OTHER  INJURY,  POISONING  t  TOXIC  EFF  DIAG  W/0  CC 

•  MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 
••   ORGS  4S}  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 
NOTE    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 
»C"E    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  ROT  BE  APPROPRIATE  FO 


RELATIVE 

GEOMETRIC 

OUTlIER 

WEIGHTS 

MEAN  LOS 

Threshold 

.6343 

4  .3 

31 

.6053 

4.1 

28 

1.5799 

8.0 

3S 

2.2907 

IS.S 

41 

.6476 

4.5 

31 

6278 

5.7 

33 

.6139 

5.4 

32 

7312 

S.2 

33 

8999 

7.4 

34 

.8941 

•  .8 

36 

.  6415 

5.9 

33 

-  T374 

4.5 

32 

3999 

3.2 

30 

.  7895 

5.7 

33 

.  SS32 

4.9 

32 

9874 

12.0 

39 

1 .2048 

13.8 

41 

.0000 

.0 

0 

1  .6317 

6.  6 

34 

2  4584 

10.6 

38 

.7162 

2.5 

29 

i.es3i 

5.8 

33 

1.1821 

4.2 

31 

.7615 

5.8 

82 

.4893 

3.7 

31 

.4796 

2.4 

22 

.4710 

2.8 

24 

.3470 

2.9 

17 

.7970 

4.4 

31 

4642 

2.7 

28 

.4819 

2.1 

17 

.8926 

4.8 

32 

.4668 

3.0 

80 

.9037 

4.5 

82 

.4280 

2.7 

28 

R  OTHER  PATIENTS. 
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TABLE  5 

IISI  OF  DIAGNOSIS  RELATED  OROUPS  (DROS).  RELATIVE  VEIOHTIHO  FACTORS.  OEORETRIC  KAR  LEROTH  OF  STAT. 
LEHGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  II  THE  PROSPECTIVE  PAYMEIT  STSTEI 


P»OE  1«  C^  \* 


AND 


s 


456 

22 

4  5'' 

22 

«0 

45a 

22 

SURG 

4^9 

22 

Su»G 

460 

22 

l»£D 

46  1 

23 

SURG 

462 

23 

MCD 

463 

23 

«I£D 

464 

23 

■ED 

46S 

23 

MEO 

466 

23 

•"to 

467 

23 

MED 

4M 

««t 

470 

471 

08 

SURQ 

472 

22 

SURG 

473 

17 

4  ?4 

04 

475 

04 

MED 

47« 

477 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

EXTENSIVE  BURNS  W/0  O.R.  PROCEDURE 

NON-EXTENSIVE  BURNS  «  SKIN  GRAFT 

NON. EXTENSIVE  BURNS  «  WOUND  DEBRIDEMENT  OR  OTHER  OR 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE 


PROC 


O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  ff  HEALTH  SERVICES 

REHABILITATION 

SIGNS  i  SYMPTOMS  «  CC 

SIGNS  1  SYMPTOMS  W/O  CC 

AFTERCARE  »  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
•*  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 
••  UNGROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 
EXTENSIVE  BURNS  ■  O.R.  PROCEDURE 
ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  >17 
RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  TRACHEOSTOMY 
RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 


«    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  DRCS . 

*«   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

TMRESNOLD 

2.9238 

5  6 

33 

1.8343 

2.7 

30 

3.8041 

16.3 

«3 

3  9141 

10.0 

37 

1  .0253 

C.3 

33 

7839 

2.S 

30 

1 .8904 

14.4 

4  ' 

.  7524 

S.l 

32 

.4702 

3.S 

30 

.3301 

l.t 

12 

5323 

2.7 

30 

.4355 

2.4 

29 

3.3087 

12.7 

40 

.0000 

.0 

0 

0000 

.0 

0 

3,9786 

15.4 

42 

12.8143 

18.7 

46 

3.0979 

9.3 

36 

13.2512 

37.0 

64 

3.4852 

».4 

36 

2.2504 

15.0 

42 

1.4313 

6.6 

34 
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Table  6a— New  Diagnosis  Codes 


345  40 


345  41 


345  50 


345  51 


345.60 


345  61 


345.70 


34571 


345  80 


345,81 


Diagoo- 
sis  code 

DescnpDon 

DBG 

08881 

Lyme  disease        

4?,1 

08889 

Ofief  specified  arthfopod- 

bome  diseases  

4?3 

345  00 

Generateed  noncoovu'sive 

epilepsy,    wittxxrt    meo- 

ton  of  intractatile  epilep- 

sy  

024 

025. 
C26 

345  01 

Geoefalaed  nonconvulsive 
eptlepsy,  with  irtractable 

"• 

ep-iepsy ...„ „ — 

024 

025. 

026 

345.10 

Generalized        convulsive 
epilepsy,    without    men- 
tion of  intractable  epilep- 

sy  

024 

025, 
026 

345  11 

Generalized        convulsive 
epilepsy,  with  intractable 

epilepsy 

024 

025, 
026 

Partial  epilepsy,  with  im- 
pairment of  conscious- 
ness, without  mention  of 
intractable  epilepsy 

Partial  epilepsy,  with  im- 
paiiTnerrt  of  conscious- 
ness, with  mtractatj'e 
epilepsy...- „ _.. 


Partial  epilepsy,  without 
mention  of  impairmant 
of  consciousness,  with- 
out mentior  of  intracta- 
ble epilepsy 


345  90 


345  91 


40300 


403.01 


024,  025. 
026 


024,  025, 
026 


024,  025, 

026 


Partal     epilepsy,     without  i 
mention    of    impairment 
of    consciousness,    with 

intractable  epiiepsy 024,  025. 

026 
Intanlile    spasms,    without 
mention     of     intractable 

epilepsy 024,  025, 

026 
in'antile  spasm-,,   with  in- 

nactaWe  epttepsy j       024,  025, 

026 
Epilepsia  partialis  continua.  ' 
without    menOon    of    in- 
tractable epilepsy 024,  025, 

026 
Epilepsia  partialis  continua. 


with  mtractabJe  epitepsy  .. 

024 

025, 
026 

Other   fo.'ms   of    eprtepsy. 

winoijt    mention    of    in- 

t'actabte  epilepsy  

024 

025. 

026 

Other    forms    Df    epiiepsy. 

w;th  intractabl'i  epilepsy 

C24 

025, 
026 

Epiieosy,  unspccrTied.  with- 

out mention  of  int-acta- 

bie  epilepsy 

024 

025, 

026 

Epiiepsy.   unspeafied   with 

intractable  epilepsy 

024 

025, 
026 

Hypertensive      renal     dis- 

ease, malignant  without 

mention  of  rena)  failure 

331 

332, 
233 

Table  6a— New  Diagnosis  Codec 
Continued 


Diagno- 
sis code 


Description 


Hypertensive  renal  dis- 
ease, malignant,  with 
renal  failure 


316 


403-10  Hypertensive  renal  dis 
ease  t>enign  without 
mention  o'  renal  failure  ....i 

403,11     Hypertensive      renal      dis-  ' 
ease    t>enign   vnth  'enal 
failure 

403  '!>€■  Hvpertensjwe  renai  dis- 
ease, unspecified,  with- 
out mention  of  renal  fail- 
ure  


403.91 


404  00 


404  01 


404  02 


404  03 


404.10 


404,11 


40i  12 


404.13 


404.90 


404.91 


404.92 


404.93 


410.00 


410.01 


410.02 


Hypertensive  renai  dis- 
ease, unspecified,  with 
renal  failure 

Hypertensrve  heart  and 
renal  disease,  malignant, 
without  mention  of  con- 
gestr\/e  heart  failure  oi 
renal  failure  

Hypertensive  heart  and 
renai  disease,  maiignarH, 
with  congestive  t^eart 
failure      

Hypertensive  heart  and 
rerial  disease  malignant, 
with  renal  failure         

Hypertensive  heart  and 
renai  disease,  rr,aiignant, 
•vth  congestrve  ^>ea{t 
fanurs  Of  lenal  iailure 

Hyf  ertansive  heart  and 
rpnai  disease,  benign, 
without  mention  of  corv 
g-'st/e  heart  failure  or 
rer,al  t'liurs  

Hype-lensive  heart  arvi.; 
renal  disease,  benign, 
iwth  congestive  fieart 
failure 

Hypertensive  heisrt  and 
renal  disease,  benign, 
witti  ic-nai  failure 

Hy;.'cri.e.(S've  '■«-%,■!  and 
renal  disease,  bengn, 
wrHh  co^KjesD^'e  rean 
failure  or  renal  fai'ire 

Hyper!cr,s.'ve  heart  and 
renal  dir-ease,  unspeci- 
fied,   WlthO.,'1    rr\p:  {■n_.r.    of 

co'>5'?s-jve  hpa.i  laslure 
or  renal  failure  

Hypertensive  heart  and 
renal  disease,  unswx;i- 
fiGd.  wth  conges!.%-a 
hieart  tauure        ,..  „. 

Hypcilenjive  r«<irt  and 
rena!  disease-  unspoci- 
fied,  With  renal  failure 

Hypertcnsrve  heart  and 
renal  disease,  unspeci- 
fied, wif  co',j-^stive 
fteart  taiiu<e  a  o  'enat 
failure _J 

Acute  myocardial  infarc- 
tion, of  ar-te'OiatpraJ 
wall,  episode  c'  care 
unspecified  

Acute  myocardial  infarc- 
ticn,  of  arxerolateral 
wall,  initial  episode  of 
care  


Acute  myoca-aial  in«arc- 
tioa  of  ante'Oia'eral 
vwll,  subsequent  epi- 
sode of  care 


DRG 


331,  332, 
333 


316 


331.332, 
333 


316 


134 


127 


316 


316 


134 


127 


316 


127 


134 


127 


316 


127 


132.  133 


121.  122, 
123 


132,133 


Table  6a  -  New  Diagnosis  Codes— 
Continued 


Diagno- 
sis code 


41010 


410.11 


410.12 


410.20 


4ia2i 


410.22 


410.30 


410.31 


410.32 


410.40 


410.41 


41042 


41050 


410.51 


410.52 


410  60 


410.61 


41062 


Description 


Acute  (Tiyocardnl  inflic- 
tion, of  othar  anterior 
wal.  episode  of  cars  un- 
apectted 

Acute  myocardial  intarc- 
tion.  of  other  anterior 
wal,  M)itiai  apiaoda  ol 


Acute  irv{" ,-,„«■  ;,,i,  ■' -n-.:- 
tion,  ot  fn'nii  a'.ier.ior 
wal,  s.,!'  ■-  .Ki  ,,..-'11  epi- 
aode  of  ca'f-  

Acute    inyocar,)  =1        ■  i; 
lion,  of  infaroiaiwa   •all, 
epiaode  ot  care  unspeci- 
fied  _ 

Acute  myocardal  infarc- 
tioa  of  inieroiateral  wall. 
initial  episode  of  care 

Acute  myocardial  infarc- 
tion, of  interolateral  wall. 
sut)seao<»'M  etusode  of 
ca'e 

Acute  myocaidui  mfarc- 
tKXV  of  inlaroposlerior 
wall,  episode  of  cars  un- 
specified   _ 

Acute  myo^rdial  intaic- 
bon,  of  nferopoatefior 
wall,   mitial  epiaode  ol 


132.133 


121,  122, 
123 


132.133 


132.133 


121.  122. 
123 


132.  133 


132.  133 


121.  122. 
123 


.Acute  myocanW  Marc- 
tion.  of  mleropoitenor 
uratl.  subsequent  epi- 
sode of  care _ _. 

Acute  myocardial  ntarc- 
tion,  of  other  mfenor 
wall,  episode  of  care  un- 
specified   _ 

Acute  myocardial  infarc- 
tion, of  other  Alienor 
wait,  initial  episode  of 
care _ — 


Acute  myocardiai  irtfarc- 
tion.  of  other  infeoor 
wall,  subsequent  epi- 
sode ol  care 

Acute  mvocardnl  infarc- 
tion, of  other  lateral  waB. 
episode  of  care  unspeci- 
fied  

Acute  myocanta!  infarc- 
tion, of  other  lateral  wail, 
initial  episode  of  care 

Acute  myocardial  infarc- 
tion, of  other  lateral  waH, 
subsequent   episode  of 


Acute  myocardial  infarc- 
tion, true  pc&terior  wall 
infarction,  episode  of 
care  unspecified _ 

Acute  myoca'dwl  infarc- 
tion, true  posterior  wall 
infarction,  mitial  episode 
Oicare 


Acute  myocardiai  infarc- 
tion, true  poetenor  waM 
infarctioa  subsequent 
episode  of  care 


ORG 


132.133 


132.133 


121.  122, 
123 


132.  133 


132.  133 


121.  122. 
123 


132.  133 


132.  133 


121.  122, 
123 


132.  133 
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Ta8L£  6a— New  Diagnosis  Cooes— 
Continued 


D»«gno- 
«•  cod* 


Description 


410  82  Acute  myocartia*  rrf  arc- 
Bon,  o(  ottief  (oecrfied 
trtet.  lubteqoent  »qi- 
tod«  o<  care 

410  90  '  Acute    myocardial    mfarc- 

,      two,     ijr>8oecrf>ed     me, 

•ptsode  o<  care  jnso«ci- 

410  91  Acute  myocardial  irrfarc- 
tKXi,  unapecrtied  site,  W- 
tiai  e{)«sode  of  care 


410  92 

411.81 

411  89 

429  71 
429  79 

493  20 

493  21 
651  30 


Acute  myocardiat  mtarc- 
tioo  unspecified  ate. 
subsetquent  episode  o< 
care 

Acuta  lacfiernic  heart  dis- 
ease imtfxxrt  myocardiaj 
imarctxjn 

Ottier  acute  and  suCacute 
forrns  0<  i»cfiem<  neart 
disease  

Acquired  cardiac  septal 
deled  

Otner  certam  sequelae  of 
myocardial  infarction 
fxjt  eisewtiera  classitied 

Chronic  oCstructrve 

astfvna  (wth  oCstructrve 
pulmonary  disease  I 

wrtlyxil         mention         o' 

status  asthmaticus 

Orooic  otstnjctiv* 

asthma  (wnh  oosfructive 
pulmonary  diseasei  wrtti 
status  asthmaticus 

Twin  pregnancy  with  fetal 
loss  and  retentKsn  o< 
one  letus.  jnspeci'ied 
as  to  episode  of  care  or 
ryjt  applicable    


651  31  Twm  pregnancy  with  letai 
loss  and  reiertion  of 
one  letus.  delivered, 
witti  or  wittxxit  mentKjn 
of  antepartum  condition 


65"  33  Twm  pregnancy  with  'etai 
losa  and  retentxxi  of 
one  'etus,  anteparum 
condition  or  complica- 
Uon 


DO-: 


410  70  Acute  myocandiai  infarc- 
tKxi.  tut>endocardi8l  -n- 
Nrirtion.  episode  of  care 
unapecrfied        

410.71  Acute  myocardial  infaro- 
tion.  tutiendocardial  irv 
farctiorv  mmai  epoode 
of  care    „_ 

41072  Acute  rnyocardlai  mfwo- 
tion,  subendocardial  In- 
larcnon.  tubseguent  api- 
•oda  of  care 

410  80!  Acute  myocardial  infarc- 
tion, of  (3ttier  speotied 
•tea.  apwode  of  care 
unepeofied        

410  81  !  Acute  myocardial  infarc- 
tiofv,  of  ot^er  specified 
MM,  ntuM  aptsoda  of 
car* 


132  '33 


12',  122. 
123 


'32  133 


t32.  '33 


121.  122, 
123 


132.  133 


13i  '33 


121,  122, 
123 


13Z  133 

124 

124 
124 

124 

088 

088 


'able  6a— New  Diagnosis  Codes 
Continued 


Diagno- 
se !X)de 


Description 


383   384 


651.40 


66'  51 


651  53 


65160 


65161 


651.63 


370.  371. 

372.  373, 

374,  3^5 

^59  B' 

759  82 

759  S9 

996  60 

370.  371 

372.  373 

374,  375 

996.61 


65"  43 


651  50 


Triplet  pregnancy  with  letal 
loss  anc  rfltentK)'^  of 
one  o»  more  ttitusies), 
ur^speciheo  as  to  ep»- 
»ode  ot  care  o<  not  ap- 
pticaDie      


Triplet  pregnancy  tr^T'  'eta) 
loss  arKi  'etention  of 
one  or  more  letusles), 
denvered,  wnh  or  wrttv 
out  mention  o*  a"iepa/ 
turn  condrtKXi 


'■•ipiet  p--egn.ancy  with  tetal 
loss  ana  retention  of 
one  or  rnofg  letusles). 
antepartum  condition  Of 
complication         

Quadrjplel  pregnancy  with 
tetal  loss  and  retentiori 
of  one  or  more 
tetusies)  jnspectfied  as 
to  ecxsode  of  care  or 
not  appiicaOte     


Quadruplet  pregnancy  with 
fetal  loss  arxl  retention 
of       one       or       more 

tetusies)  deifvered  with 
or  wittx)ut  mention  o' 
anieoart'jr^  COryiriK>n 


OuadTu-piet  pregr^ncy  wth 
fetal  loss  and  retention 
of         one         or         rrxjre 

fetusiesj.  antepatum 
condition  or  complica- 
tion  

Other  multiple  Ofe<;r-.ancy 
\with  fetal  loss  arxj  'e'erv 
tion  of  on«  y  "x>fe 
fetu8<es),  unsDO'jifierj  as 
to  apiaoda  of  care  or 
notappNcabte 


Othar  imiltipla  pragrtancy 
wHh  total  kwa  and  retetv 
Hon  o(  one  or  more 
totu8<e8),  delivered,  with 
or  without  mention  of 
antepartum  condition 


Other  mui"pie  pr&jnancy 
with  fetal  'OSS  anc  reten- 
tion of  one  or  more 
fetuslesi.  antepartum 
condition  or  compiica- 
non      

Prader  Willi  syndrome 

Ma^ap  syndrome       

Other  specriied  anomalies .. 

Infection  and  inflammatory 
'eaciion  due  to  unspeci- 
fied device  'rT^ola^t,  and 
grat  

Infection  and  inflammatory 
reaction  due  to  cardiac 
device,  implant,  and 
Qraft 


D«G 


3?t5.  371, 
372,  373. 
374,  375 


370.  371 
372,  373 
374,  375 


363   384 


370,  371, 
372.  373, 
374.  375 


370  371, 
372,  373. 
374,  375 


383.  384 


370,  371, 
372.  373, 
374,  375 


370,  371, 
372,  373. 
374,  375 


383  384 
390 
390 
390 


452.  453 


144     145 


Table  6a— New  Diagnosis  Cooes— 
Continued 


Diagno- 
sis code 


Description 


996  62 
996  63 
996  64 
996  65 

996  66 
996  67 

996  69 

996  70 

99671 

99672 

996  73 
996  74 
996  75 
996  76 

996  77 
996  78 

996  79 


V23  7 

V30  00 


V30  01 


V31  00 


V31  01 


Infection  and  inflammatory 
reaction  due  to  other 
vascular  device,  implant, 
and  graft 

Infection  arxJ  inflammatory 
reaction  due  to  nervous 
system  device,  implant 
and  graft 

Infection  and  inflammatory 
reaction  due  to  indwell- 
ing unnary  catheter 


Infection  and  inflammatory 
reaction  due  to  other 
genitoonnary  device,  im- 
plant, and  graft 


Infectxjn  arxl  inflammafory 
reaction  due  to  mtemal 
joint  prosthesis  

Infection  and  inflammafory 
reaction  due  to  ottier  irv 
lemal  orthopedic  device, 
implant  and  graft 

Infection  and  inflammatory 
reaction  due  to  ott>er  in- 
ternal prosthetic  device, 
implant,  and  graft 

Other  complications  due  to 
unspecified  device,  inv 
plant  and  graft 

Other  complications  due  to 
heart  valve  prosthesis 

Other  complications  due  to 
other  cardiac  device,  inv 
plant  and  graft 

Other  complications  due  to 
renal  dialysis  device,  im- 
plant and  graft 

Other  complications  due  10 
ottier  vascular  device, 
implant  and  graft 

Other  complications  due  to 
nervous  system  device, 
implant,  and  graft 

Other  complications  due  to 
genitounriary  device,  im- 
plant, and  graft 


Other  complicatwns  due  to 
internal  loint  prosthesis ... 

Other  complications  due  to 
other  Internal  orthopedic 
device,  implant  and 
graft 

Other  complications  due  fo 
ottier  mtemal  prostfietic 
device,  implant  and 
graft 

Insufficient  prenatal  care  . . 

Single  liveborn.  born  m 
hospital,  delivered  with- 
out mention  of  cesarean 
section 

Single  livebom,  t>om  in 
hospital,  delivered  by 
cesarean  section  

Twin,  mate  livebom,  bom 
in  hospital,  delivered 
wittxxrt  mention  of  ce- 
sarean section   

Twin,  mate  liveborn.  bom 
in  hospital,  delivered  Ijy 
cesarean  section 


ORG 


034.035 


331,  332, 
333 


331,  332. 
333 


249 
249 

452,  453 

452,  453 

144.  145 

144.  145 
144.  145 
144,  145 
034.035 


331,  332, 
333 

249 


249 


452.  453 
469 


391 
391 

391 
391 


Table  6a— New  Diagnosis  Codes— 
Continued 


Diagno-   ; 
SIS  code 


V32.00 


V32.01 


V33.00 


Description 


Twin,  mate  stillborn,  bom 
m  hosprtal,  delivered 
without  mention  of  ce- 
sarean section 

Twm.  mate  stillbom,  bom 
In  hospital,  delivered  by 
cesarean  section 

Twin,  unspeo'ied.  bom  in 
hospital,  delivered  with- 
out mention  of  cesarean 


ORG 


391 


391 


section 

391 

V33.01 

Twin,  unspecified,  bom  in 
hospital,     delivered     by 

cesarean  section 

391 

V34.00 

Other  multiple,  mates  all 
livebom.  bom  in  hospi- 
tal, delivered  wittxxjt 
itiention     of     cesarean 

section  . 

391 

V34.01 

Other  multiple,  mates  all 
Ihrebom,  bom  in  hospi- 
tal, delivered  by  cesare- 

an section 

391 

V35.00 

Other  multiple,  inates  all 
stillbom.  txxn  In  hospi- 
tal, delivered  without 
mention     ol     cesarean 

section 

391 

V3501 

Other  multiple,  mates  all 
stHlbom,  bom  in  hospi- 
tal. deSvered  by  cesare- 

an section 

391 

V38,00 

Ottier  muitiple,  mates  We- 
and  stillbom,  bom  In 
hospital,  delivered  with- 
out mention  of  cesarean 

section 

391 

V36.01 

Other  multlpte,  mates  Kve- 
and  stillbom,  txxn  in 
hospital,     delivered     by 

cesarean  section 

391 

V37.00 

Other  multiplA.  unspeci- 
fied, bom  in  hosprtal,  de- 
livered without  mention 

of  cesarean  section 

391 

V37.01 

Other  multiple,  untspeci- 
fied.  bom  in  hospital,  de- 
livered by  cesarean  sec- 

tion  

391 

V3900 

Unspecified,  tiom  in  honpf- 
tai.  delivered  without 
mention     of     cesarean 

section 

391 

V39.01 

Unspecified,  bom  in  hospi- 
tal, delivered  by  cesare- 

an section- 

391 

Table  6t>— New  Procedure  Codes 


Proce- 

dure 

Description 

ORG 

code 

11.75 

Radial  Keratotomy* 

*Z.  442,  443 

11.76 

Epikeratophakia' _ 

40,  41;  442, 
443 

31.96 

Tracheoesophageal  fistuli- 
zatioa 

Non-OB 

32.01 

Endoscopic  excision  or  de- 

Non-OR, 

struction    of    leswn    or 

412 

tissue  of  bronchus. 

32  09 

Other  local  excisxxi  or  de- 
struction of  lesion  or 
tissue  of  broTK^is. 

75 

Table  6i>— New  Procedure  Codes— 
Continued 


3e 
or 


32.28  Endoscopic  exctsiCK'  or 
struction  ol  lesion 
tissue  of  lung 

38  95  Venous  cathetenzatKX  for 
renal  dialysis 

42  33     Endoscopic  excision  or  36- 

structKjn     of     lesion     or 
tissue  of  esophagus 

43  11  ;  Percutaneous   (endoscoptc.i 

gastrostomy  (PEG). 

43  19  ,  Other  gastrostonTy 

44  43     Endoscopic  control  of  ga«- 

1      trc  or  duodenal  tileecfcng 

44.44  I  Transcattieter  embolization 
for  gastnc  or  duodenal 
t)leeding 

44  49  '  Other  control  of  hemmorr- 
hage  of  stomach  or  duo- 
denum 

45.30  Endoscopic  excision  or  de- 
struction of  lesion  of  duo- 
denum 

45.43  Endoscop<  destruction  of 
other  lesion  or  tissue  of 
large  intestine 

46.32  Precutaneoua  (endoscopic) 
)e)ur>ostomy  (PEJ). 

46  85     Dilation  of  colon 

49  31  !  Endoscopic  excision  or  de- 
I  struction  of  lesion  or 
I      tissue  of  anus 

49  39  Other  local  exasion  or  Oe 
struction  of  lesion  or 
tissue  of  anus 

51  10     Endoscopic  retrograde  cho- 
langiopancreatography 
(ERCP) 

51.14  Otfier  dosed  (endoscope) 
biopsy  of  Ijiliary  duel  or 
sphincter  of  Oddi 

51.15  Pressure  measurement  of 
spfurttter  of  Oddi 

51.64  Endoscopic  exasion  or  de 
struction  of  lesion  of  bilK 
ary  ducts  or  sphincter  of 
Oddi. 

51  84  Endoscopic  dilation  of  am- 
pulla and  biUary  duct 

51  86  1  Endoscope  insertion  ol  na 
sobiliary  drainage  tutie 

51.87  Endoscopic  insertion  of 
stent  (tube)  into  tule  duct 

51  68     Endoscopic      removal      of 

8tooe(s)  from  biliary  tract, 

52  13     Eridoscopic  retrograde  pan- 

creatography (ERP) 
52,14  j  Closed  (erKtoscopic)  biopsy 
I      ol  pancreatic  duct 

52.21  i  Endoscopic  exasion  or  de- 
struction of  lesion  or 
tissue  of  pancreatic  duct 

52.22  Other  exasion  or  destruc 
bon  of  lesion  or  tissue  of 
pancreas  or  pancreatic 
duct 

52.97  Endoscopic  insertion  of  na- 
sopancreatic  drainage 
tube 

52.98  Endoscopic  dilation  of  pan- 
aeatic  duct 

57.17  I  Percutaneous  r/stostomy  ,. 
57  18  I  Ottier     suprapubc    cystos- 
tofny. 


412 

Non-OR 

Non-OH, 
412 

Noo-t)« 
Non^OP 

Non-OP- 


Non-OO 


NonO^. 
4'2 

Noo.(?R 


Non-OP 

Non-OR 

Non-OR 


'&8; 


?6r 

Non-Oft, 
4'2 

Non-Ofl 
<i? 

fvon-<y 

Non-OR. 
«'2 


412 

4-2 
Non-OR, 

412 
Non-Ofi 

Non-OR 

412 
Non-OP. 

4"2 
Non-OR, 

412 

19'  192, 

292,  293 


Non-OH 
412 

Non-OR 

412 
Non-OR 
308,        309, 

344     345. 

360     400. 

406     407; 

442    443 


Table  6b— New  Procedure 
Continued 


Cooes— 


Ptoob- 

dun 

Deacfiption 

ORG 

coda 

77.56 

Repa*  of  hammer  toe 

63:         225: 

233.  234; 
292.  293. 
44^443 

77.57 

Repair  o4  daw  toa 

7.  8;  63: 
225,  226. 
227;  292. 
293;  4*2. 
443 

77.58 

Other  excision,  fusion,  and 

225:       442. 

repair  of  toaa. 

443 

81.40 

Repair   o(   Np,    not   ataa- 

210.       211: 

wnoro  CMttafliao. 

442.443 

61.52 

n  m   1  i'  1.  1    -    '                       *             i 

rwiiai  nip  rapiacoinant 

209,  471; 
292.  293; 
442,  443 

et  S3 

R»»vtSk':)r'  I'l'  'v:    'c-.i'.*  (.'-«--■"      ?^          471; 

."H.-      293, 

44i443 

61  M 

■'  iia  k-K<*-  -Ki.s-'i.  *-'->en( 

209,  471: 
i'.:  443 

61  55 

Revisi,:'!'^     )^    » ''H-^'    '■t't>w*,-** 

.';.       471: 

ment 

442.443 

8'  56 

Total  anki*-  -f^Ha,  ."-Tenl 

209.       471: 

*t:  443 

81.57 

Replacenv*'-"  n'  ■ 

«      225: 

and  toe 

*<,■    443 

6'  -2 

A.'"rtir opia sty    f>t    ■'^'i**tf*,,.ar> 

■      S      228, 

prialari9«»i   anc  trni¥',y\tt 

t,<  ' 

lano«af    K'»n1    wl^'w.,M    iT", 

plant 

81.73 

Total  wrisi  rm>iai::-«"wT 

/•*        442. 

8'  74 

twvixoast'f   (M  carpCKMitu 

y            /,.■■■■'. 

0'    MrpoT'ietar.a'p.Bi    r'wT 

44  ■ 

wifn  impian' 

81.75 

Arttv;x>tasry    n*   ;.3ft.» "  ar;j* 

-      2Z^ 

or    ca''p<xn<?tai':a'pa    f.'»'>' 

4^  ■ 

withcxjt  impian; 

B"  8C 

"""ota'  sho^,i*(>*  ^'+i'>i,ar^'^"M-'T*      /. r-*        442, 

44  J 

S8  S" 

MaqnetK  "Twonanca  imag- 
rig  ai  ot^wjr  and  unspeci- 

f»<(3  srtfis. 

NooOR 

86  9S 

&:yie  min<*'ai   :V*'i>jty  siud- 

NorvOR 

se  IC 

intraL^fOKJ  an'>i.rf.ia'^j"ta:  ti^st.. 

Non-OR 

89  19 

v',.lf!0  nrr^  '8:lCi  1i-H-"»- 
3'aphK;  rTKjniV:)nnq 

f*xvOR 

94  fi' 

Aic(>fx>  reha£>ilit,afK>n  .... ««.^ 

433,436 

94  62 

Aicoh<:>  ,.-)*:-toiifK.atK.jn .. 

433.  434. 
435 

94  63 

Aic-orv>     ■-i*nal>iiiistk->r-     god 

433.437 

94  64 

r>iig  'ehaMrtanon _. 

433,436 

94  65 

;">  ..Kg  ■*ito «-!««;,  ation 

433,  434. 
435 

94  66 

Drug  rehaJxlitati'>r    S'>c    'le- 

toifffiC8tK>n 

4,33.437 

94  67 

!^-^5ined  bicjV'o  a-"-:  ■T.jg 
ri^iatiiMatJon 

433.436 

94  66 

.',,om0inea  atoo'x>  S'-k:!  irjg 

433.        434. 

(1f»ioj>rfK.;al><'y- 

435 

94  69 

Cornbin*Kl  atc('>*"K>  a'.-,'"  v  jg 
'f*natni'taT*'iv-  a'x^  :>--'rTfi- 
;-a!KX 

4,'»,437 

97,06 

Reoiac»'-T»T  :>'  ^u-nx  (tube) 
m  biiia'v  :,:,»  i>af<eii|1ic 
duel 

NorvOR 

9851 


Ut^V^f  li>f?y     .  i:   "-1^.         '^1     ' H- 

Io0''ie>'       _i''c!R'      ,■!•"';  ar 


Non-OR. 
323 
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Table  6b— New  Procedure  Cooes- 
Contmued 


0escnct)OO 


3of9 

code 

99  52  Extracowyeai  shocKwave 
WTKrtntwy  (ESWL)  o«  Ihe 
gallbladder  and  or  M« 
auci" 

98.59  Exiraconxxaal  inockwave 
Whotncsy  o«  ottiBf  srt«8' 


0«G 


"■tor- 00 


^ton-OR 


Table  6c— Revised  Procedure  Code 
Titles  and  Inclusion  Terms  That  Af- 
fect ORG  Assignment— Continued 


code 


w'tSSt^nDtlOr 


'Thete  procedures  are  not  covered  under  Medi- 
cara  See  Medicare  Coverage  issues  Ma'>uai  36-54, 
35-«1  and  50-44  Procedures  potertiaiiy  oassilied 
under  code  96.59  ««  be  avWuaied  K*  Medicare 
Coverage  a*  ir>eY  are  d«ve«o{>ed 


Tabce  6c— Revised  Procedure  Code 
Titles  and  Inclusion  Terms  That  af- 
fect DRG  Assignment 


Proce- 

(*»•  Descnptwi 

code 


38  33     Venous  caffwteruation,  not 

ewewnere  dassided 
43  41     Endoscooic  excwoo  or  oe- 

stTvicDoo     ot     lesion     or 

tissue  o(  ^tomac^ 
45  31     Other     local     excision     ot 

leswn  of  duodenum 
45  41     Excision  o*  lesion  or  tissue 

of  larger  lntestlr^e 
45  42     Endoscopic  BoiYpectomy  ot 

larpe  mtesflne 
51  11     Endoscopic  'etrograde  c^o- 

lang^o^ap^y  [ERCI 
51  '2     Percutaneous      btopsy      ot 

gallbladder  or  oiie  dixrts 
5 1  82     Panaeatx:  spninclerotony  , . 


52.2  Local  excisioo  or  destrbc- 
Ixjn  ot  pancreas  and  oan- 
creatK  dud 

52  92  Cannulation  ot  oancreafic 
auct. 

52  93  Endoscopic  insert  lor  ot 
stent  (lube)  into  pancre- 
atic auct ' 

52  94  Endoscopic  nsmovaj  ot 
Jtonetsi  from  pancreatic 
auci  ■ 

52  99  OW>er  ooeraoon  on  pancre- 
as, not  elsew^efe  Classi- 
fied ' 

57  19     Other  :^/stostomy 

57  21     VesJCOSlorTiv    ...^. 


57  22  '  Revision  or  closure  of  vesi- 
coslomy 


7^  54  Excision  or  correction  of 
Dunonette 

ei  02  Ott>er  cwvicat  tuaioa  ante- 
not  lecnniqoe 

81  03  Otner  cervtcat  tuwon,  poe- 
lenor  tactingua 

8 1  04  Dorsal  and  dorsolumbw 
Mion.  arMenor  lecnreque 


;rg 


Non-OM. 

No  cnange 
No  ct\ai'qe 

Non-OR. 

4'2 
NorvCiR, 

4-2 
NcrvOR 


192,  442, 
443 

19V  192. 

No  cfiamge 

Son-CR. 
4'2 

Sor.-CR 


'92.  193: 
442   443 

308,  309, 
442   443 

308   3t79' 
344    3-15 
360  4fy; 
4(36,  4ir 
442   443 

308   309 

344    345 

365  40C; 
406  40' 
442,  443 

No  cfiange 

4  214  2-5 
442,  443 

4:  214  215 
442,  443 

4  2-4  2^5 
442,  443 


81 05    Dorsal     and     dorsolufiMr 

tusioi-       posterior      tecJv 

ntgue 
9'  06     ^umoar     anO     mnibosacral 

lusioa  anterior  lecnntque 
81.07     LjmCar     and     mrntxMacral 

hjsior    lateral   Irarwverse 

process  lecfirMQue 
81  08     Lumoar     and     lumbosacral 
j      ''jsior:       posterior      lecfw 

81.09     Retusion  ot  spme.  ary  level 

or  tacrnque 
^o'ai  hip  repiacefrient 


ORG 


81.51 


81  59  Revvsjon  ol  itjini  replace- 
ment, rioi  sisewriere  das- 
si'tiec! 

8t.71     Artriropl*slv   ol   metacarpo- 

I      pnatangeal  and  irtterpna- 

tanqeai  iOini  w1t^  Tr^piant. 

81.79  j  CWier  repair  ol  hand.  I»v 
3ers.  and  lorist 

81.81  :  Oaniai  sfiouider  replace- 
j       rnent 

91  94     T  .)tai  eibow  replacement 

88.68     Mooiloring  of  card»c  output 

b>  otner  lecnniQL/e 


4;  214.  215, 
442,  443 

4,  214,  215, 
442,  443 

4   214,  2'5. 

442.  443 

4.  214,  2'5. 
442.  443 

4.  214,  215; 

442,  443 
209,  471, 

442  443 
233,  234. 

442,  443 

7   8;  228. 
441 

7   a,  228 

44' 
209:  442. 

443 
209:  442, 

443 
Non-OR. 


'he  notes  lor  code  S2  99  were  revised  to  inckide 
'ho    opeT'    procodu/es   lormerry    mouoed   >n   codes 

S2  9''   anc  5.' 94    rt>iiS  adding  52  99  to   DRGs   170 


Table  6d— Expandeo  Diagnosis  Codes 
That  Are  ^*o  longer  Accepted  In 

Grgoper  ' 


Jtag- 

•X3SI& 

cod* 


Description 


088  8 
345.0 

345.1 

345.4 

345.5 

3456 

3.4*,  ' 

345.8 

34  ~  9 
.1C3  0 


Otvif    ioix^ivixi    a,"hro(xx>- 

tjorr^e  disease 
Gentrraiize<1      n<-iTy-:c.nvu(sive 


•inerairz«1  convulsive  epi- 
lep^      


Partial  epiiep^   wtti  impapr. 
inerit  or  consrir>.j?;ness 

P^tiai      ^cxwcw       wtriout 

^erficr  ot  frnparment  ot 
consciiousness 

.r'3^lie  '509sr'>s 

Eoii'>c*;''a  oar ia<'s  cnr^nia 

C■T^er  frr"",;  --,!  t.^ciiepsy 

failetwv   :jr^c*H.:rf-.e<i     _. 

'-'ypiir'nrisive  '"r.al  'lis*>asfl 

T,aiK;  riant 


ORG 


403  *      Mypert^nsfKe  rfir\al  dtsease. 


I 


Vn^r 


423 

024,  025. 
026 

024,  025 
026 

;)24  025 
026 


024  025 

026 
024,  025 

026 
C24  025 

026 
024.  025, 

026 
024  025 

026 

331,  332 
333 

331  332 
333 


Tabl£  6d — Expanded  DtAGNOSts  Cooes 
That  Are  No  Longer  Accepted  In 
Grouper  '—Continued 


Pjag- 
twsis 
code 


Descrtption 


403  9 

404  0 
404  1 
404  9 

4100 

410  1 
4102 

4103 
4104 
4105 
4106 
4107 
410.8 
4109 

411  8 
759  8 

W5fD  D 

996  7 

V300 
V31  0 
V32.0 
V33.0 

V340 

V360 

V37  0 

V39  0 


Hypertensive  renaf  disaase, 
unspecified _ 

Hypenenaive      heart     and 

renal  disease,  maligrtant.. 
Hypenensn/«     heart     and 

renal  disease,  bemgn 

Hypertensive     heart     and 

renal  disease,  unspecified 
Acute  myocardial  Infarction, 

of  anterolateral  waM 

Acute  inyocardial  nfarction, 
of  other  anterxv  wall 

Acute  myocardal  infarction, 
of  inferoiateral  wall 

Acute  myocartSal  infwction, 
of  mferopostenor  waN 

Acute  myocarctal  nfaictioa 
of  other  inferior  wal _.. 

Acute  myocardial  mfardlon, 
of  ottier  lateral  wall 

True   posterior   wall   lofarc- 

Acute  inyocardial  Infarction, 
subendocardial  infarction  . 

Acute  myocardial  infarction 
of  other  specified  sites 


Acute  myocardial  mlarctiorv 
unspecified  srte 

Other  acute  and  subacute 
forms  al  iscfiemic  heart 
disease,  unspecified 

Other    speofied    congenital 

1     anomalies 

I  Infection  and  mflamatory  re- 
action due  to  Internal 
prostfielic  device,  implant, 
and  graft _ _ 

Other  complications  of  irv 
temal  prostfietic  device, 
fTiptant,  arvj  graft 

Single  Hvetxxn.  bom  in  hos- 
pitaf 

Twm,  mate  livebom,  bom  in 
hospital 

Twm,  mate  stifltxxn,  bom  in 
tyjspital 

Twm.  unspecified,  bom  in 
hospital  

Ottter  multiple,  mates  an 
Kve-bom,  bom  m  hospital 

Ott>er  multipfe,  mates  aH 
stilltxxn.  bom  n  hospital  ~., 

Other  multiple,  mates  live- 
and  stillborn,  txxn  n  hos-  ' 
pital - _ i 

Other  multiple  unspecified, 
bom  n  hospital — i 

Uvebom   unspecified,   bom  t 
m  hoepiial _ _ 1 


ORG 


331,332, 
333 

134 

134 

134 

121.  122. 
123 

121.  122. 
123 

121,  122 
123 

121,  122, 
123 

121,  122, 
123 

121,  122. 
123 

121,  122, 
123 

121    122. 
123 

121,  122, 
123 

121    122, 
123 


140 
390 

452,  453 

452,  453 
391 
361 
391 
391 
391 
391 

391 
391 
391 


I  g^^ 

(Sgits) 
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Table 

6e— Deleted  Procedure  Codes 

43.2 

_ Permanent  gastrostomy 

51.97.... 

„ Therapeutic  endoscopic  pro- 

cedures   on    biliary    tract 

oral  route 

52  91  .... 

Endoscopic  retrograde  carv 

nutation  of  pancreatic  duci 

[ERCP] 

59  96.... 

Extracorporeal      Shockwave 

lithotnpsy  [ESWLJ 

81  18.„ 

„..„_.__...  Other  fusion  ol  toe 

81  31  _ 

Arthroplasty  of  tool  and  toe 

with  synthetic  prosthesis 

81  39  „. 

Other    arthroplasty    ot    foot 

and  toe 

81  41  ... 

„ Total  knee  replacen>ent 

81  48  „- 

Total  ankle  replacement 

81  6  .„. 

...  Other  arthroptasty  of  hip 

81  61  _. 

Replacement    of    head    ot 

femur  with  use  ol  metliyl 

methacrylate 

81  62.. 

Other  replacement  of  head 

of  femur 

81  63  . 

Replacement  of  acetabulum 

with  use  ol  methyt  mettv 

acrylate 

8164.. 

Ottier   reptacemeni    ot   ace- 

tabulum 

8169  . 

.    Ottier  repair  ol  hip 

81  86 

.....      „ Arthroplasty  of  carpaJs  wf^ 

synthetic  prosthesis 

81  87.. 

......    Ottwr  repair  of  wnst 

88.99.. 

Magnetic  resonance  irr^ging 

of   ot^ier   and   unspecified 

sites 
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'able  6: 


le  CC  Exclusions  List 


CCs  that  are  added  zz    *:he  list  are  m  Table  6f — Additions 
to  the  CC  Exclusions  L.st,   Eacr.  of  the  principal  diagnoses 
IS  shown  with  an  asterisk,  and  'rhe  revisions  to  the  CC 
Exclusions  -1st  are  prcvided  :r.  an  indented  column 
immediately  fcUcwmq  "he  effected  principal  diagnosis. 
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'25060 

34581 

4  5^. 

:  1 5  9 ; 

3  4  513 

34510 

40311 

40493 

34501 

34591 

J456^ 

"803 

34511 

34511 

40391 

•40290 

34510 

7803 

34571 

•34570 

3452 

34541 

40400 

40300 

34511 

•34511 

34581 

34501 

3  4  5  r' 

■4551 

40401 

40301 

34541 

34501 

34591 

34513 

34541 

34561 

40402 

40311 

34551 

34510 

7803 

34511 

34551 

345-1 

40403 

40391 

34561 

34511 

•34550 

3452 

34561 

34591 

40411 

40400 

34571 

3452 

34501 

3453 

345-1 

34591 

40412 

404C1 

34581 

3453 

34510 

3  4  541 

34581 

•4310 

4  0413 

43402 

34591 

34541 

34511 

34551 

34591 

4C3C3 

40491 

40403 

>25061 

34551 

3452 

34  56: 

^803 

40  301 

40492 

40411 

34501 

34561 

3453 

345-1 

•34591 

40311 

40493 

4C412 

34510 

34571 

34541 

34  5P: 

34531 

40391 

•4C2C1 

40413 

34511 

34581 

34551 

34591 

34510 

40400 

40300 

40491 

34541 

34591 

34561 

-8C3 

34511 

40431 

40301 

404O2 

34551 

7803 

34571 

'345'! 

3452 

40402 

40311 

40493 

34561 

•3452 

34591 

34501 

3453 

40403 

40391 

•4o:?i 

34571 

34501 

34591 

3451C 

34541 

40411 

40400 

40300 

34581 

34510 

7803 

34511 

34551 

40412 

40401 

40301 

34591 

34511 

•34551 

345: 

34561 

40413 

40402 

4C311 

•34500 

34541 

345C1 

3453 

3  4  5-1 

40491 

404C3 

4  3  391 

34501 

34«5l 

34510 

3  ■)  '  « 1 

'4581 

404=12 

4  3  4  1  1 

43430 

34510 

34561 

34511 

34  551 

34591 

40433 

404  13 

40401 

34511 

34571 

3452 

34561 

■"803 

•4011 

40413 

404C2 

3452 

34581 

3453 

345T1 

•3488 

40303 

40491 

40433 

3453 

34591 

3  4  5  41 

34561 

34531 

4  0  301 

40492 

40411 

34541 

•3453 

3455. 

34591 

34510 

40311 

40493 

40412 

34551 

34501 

34561 

•'803 

34511 

40391 

•40210 

40413 

34561 

34510 

345- 

•34583 

34541 

40400 

40300 

40491 

34571 

34511 

34591 

34  501 

34551 

40401 

40301 

40492 

34581 

34541 

34591 

34510 

34561 

40402 

40311 

40493 

34591 

34551 

7803 

34511 

34571 

40403 

40391 

•40300 

7803 

34561 

•34560 

3452 

34581 

40411 

4040C 

4010 

•34501 

34571 

345:i 

3453 

34591 

40412 

40401 

40200 

34501 

34581 

34510 

34541 

•3489 

40413 

40402 

40201 

34510 

34591 

34511 

34551 

34501 

40491 

40403 

40211 

34511 

•34540 

3452 

34561 

34510 

40492 

40411 

40291 

3452 

34501 

3453 

34571 

34511 

40493 

40412 

40300 

3453 

34510 

34541 

34581 

34541 

•4019 

40413 

40301 

34541 

34511 

34551 

34591 

34551 

4O3C0 

40491 

40311 

34551 

3452 

34561 

7803 

34561 

40301 

40492 

40391 

34561 

345^ 

34571 

•34591 

34571 

40311 

40493 

40400 

34571 

3  4  541 

34581 

34501 

34581 

40391 

•40211 

40401 

34581 

34  55  1 

34591 

34510 

34591 

40400 

40300 

40402 

34591 

34561 

7803 

34511 

•34989 

404C1 

40301 

40403 

■"803 

34571 

•34561 

3452 

34501 

40402 

40311 

40411 

•3451D 

5458; 

34501 

3453 

34510 

40403 

40391 

40412 

34501 

34591 

34510 

34541 

34511 

40411 

40400 

40413 

34510 

'803 

34511 

34551 

34541 

40412 

40401 

40491 

345U 

•34541 

3452 

34561 

34551 

40413 

40402 

40492 

3452 

34  501 

3453 

34571 

34561 

40491 

40403 

40493 

3453 

34510 

34541 

34581 

34571 

40492 

40411 

40501 

34541 

34511 

34551 

34591 

34581 

40493 

40412 

40509 

34551 

3452 

34561 

7803 

34591 

•40200 

40413 

•40301 

34561 

34  53 

34571 

•34590 

•3499 

40300 

40491 

4010 

34571 

34541 

34581 

345C1 

34501 

403C1 

40492 

40200 

40201 

40412 

40291 

40491 

40301 

40493 

40391 

40401 

40211 

40413 

40300 

40492 

40311 

40501 

40400 

40402 

40291 

40491 

40301 

40493 

40391 

40509 

40401 

40403 

40300 

40492 

40311 

40501 

404QO 

•40490 

40402 

40411 

40301 

40493 

40391 

40509 

40401 

4010 

40403 

40412 

40311 

40501 

40400 

•40403 

40402 

40200 

40411 

40413 

40391 

40509 

40401 

4010 

40403 

40201 

40412 

40491 

40400 

•40390 

40402 

40200 

40411 

40211 

40413 

40492 

40401 

4010 

40403 

40201 

40412 

40291 

40491 

40493 

40402 

40200 

40411 

40211 

40413 

40300 

40492 

•40511 

40403 

40201 

40412 

40291 

40491 

40301 

40493 

40300 

40411 

40211 

40413 

40300 

40492 

403U 

40501 

40301 

40412 

40291 

40491 

40301 

40493 

40391 

40509 

40311 

40413 

40300 

40492 

40311 

40501 

40400 

•40493 

40391 

40491 

40301 

40493 

40391 

40509 

40401 

4010 

4040C 

40492 

40311 

40501 

40400 

•40412 

•0402 

40200 

40401 

40493 

40391 

40509 

40401 

4010 

40403 

40201 

40402 

40501 

404C3 

•40401 

40402 

40200 

40411 

40211 

40403 

405C9 

40431 

4010 

40403 

402C1 

40412 

40291 

40411 

•40310 

40432 

40200 

40411 

40211 

40413 

40300 

40412 

4010 

»04Cj 

40201 

40412 

40291 

40491 

40301 

40413 

40200 

40411 

40211 

40413 

40300 

40492 

4C311 

40491 

40201 

40412 

40291 

40491 

40301 

40493 

40391 

40492 

40211 

40413 

40300 

40492 

40311 

40501 

40400 

40493 

40291 

4  3  4  91 

40301 

40493 

40391 

40509 

40401 

•40619 

40300 

40493 

40311 

40501 

40400 

•40491 

40402 

4030C 

40301 

40493 

40391 

40509 

40401 

4010 

40403 

40301 

40311 

4  3  531 

40400 

•40410 

40402 

40200 

40411 

40311 

40391 

40539 

40401 

4010 

40403 

40201 

40412 

40391 

40433 

•4C391 

40432 

40200 

40411 

40211 

40413 

40400 

40401 

4313 

4  0403 

40201 

40412 

40291 

40491 

40401 

40402 

43233 

404  11 

40211 

40413 

40300 

40492 

40402 

40403 

402C1 

40412 

43291 

40491 

40301 

40493 

40403 

40411 

40211 

43413 

43300 

40492 

40311 

40501 

40411 

43413 

■13291 

43491 

4  3  301 

40493 

40391 

40509 

40412 

434  13 

40300 

43492 

4  3  311 

40501 

40400 

•40501 

40413 

40491 

40331 

40493 

40391 

40509 

40401 

40300 

40491 

4049; 

43311 

40501 

40400 

•40413 

40402 

40301 

40492 

40493 

40391 

43539 

40401 

4310 

40403 

40311 

40493 

43531 

40400 

•4C402 

43402 

40203 

4  3  411 

40391 

•40591 

40539 

40401 

4010 

40403 

40201 

4C4  13 

40400 

40300 

•40311 

40402 

40233 

40411 

40211 

40413 

40401 

40301 

401C 

40403 

40201 

40412 

43291 

40491 

40402 

40311 

40200 

40411 

40211 

40413 

433C0 

40492 

40403 

40391 

40201 

40412 

40291 

40491 

433C1 

40493 

4:411 

40400 

40211 

40413 

40300 

40492 

4  1311 

40531 

4  3412 

40401 

40291 

40491 

40301 

40493 

43391 

405C9 

43413 

40402 

40303 

40492 

40311 

40501 

4  34  00 

•40492 

40491 

40403 

40301 

40493 

40391 

40509 

4  0401 

4010 

40492 

40411 

40311 

40501 

40400 

•40411 

43402 

402C0 

40493 

40412 

40391 

40509 

40401 

4013 

4  3  4  0  3 

402C1 

•40509 

40413 

40403 

•40400 

40403 

4020C 

40411 

40211 

40300 

4  ;  «  2  ; 

40401 

4010 

40403 

40201 

43412 

40291 

40301 

*:*'-', 

40402 

40200 

4  0411 

40211 

4  3413 

40300 

40311 

43493 

40403 

40201 

40412 

40291 

4  3491 

40301 

40391 

•43599 

40411 

40211 

40413 

40300 

43492 

40311 

40400 

43300 

B 

X 
a 

5' 


en 

*^ 

2 

c 

oa 

■VI 


"< 

as 


40301 
40311 
40391 
40400 
40401 
40402 
40403 
40411 
40412   ' 
40413 
40491 
40492 
40493 
•41000 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41001 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41002 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 


41081 
41091 
4111 

41181   * 
41189 
4130 
4131 
4139 
41010 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41011 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41012 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 


4130 
4131 

4139 
41020 

41001 

41011 

41021 

41031 

41041 

41051 

41061 

41071 

41081 

41091 

4111 

41181 

41189 

4130 

4131 

4139 
•41021 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4U1 
4  119 1 
« ■.  1  9  9 

4:31 

4  131 
4139 

•41022 
41001 
41011 
41021 
41031 
4  1041 
41051 
41061 
41071 
410  81 
41C91 
4111 
4  1181 
41189 
4130 
4131 
4139 
•41030 
41001 


41011 

41021 
41031 
41041 

41051 
41061 
41071 
41081 
41091 
4111 
41181   ' 
41189 
4130 
4131 
4139 
•41031 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41032 
410G1 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41191 
4U89 
4130 
4131 
4139 
•41040 
410'^' 
41011 
41021 
41031 
41041 
41051 


41061 
41071 
41081 
4109J. 
4111 
41181 
41189 
4130 
4131 
4139 
■41041 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
4  1091 
4111 
4  1181 
41189 
4130 
4131 
4139 
•41042 
41001 
41011 
41021 
410  3 1 
410  41 
41051 
41061 
41071 
41081 
41091 
4  111 
41191 
411S9 
4130 
4131 
4139 
•41050 
41001 
4  1011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 


<  ■-  1  3  -   • 
41139 
4130 
4131 
4139 
■41051 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4.i3 

•  4 1 : 5 ; 

41C01 
41C11 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
410  91 
4111 
41181 
41189 
4130 
4131 
4139 
•41060 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 


4 1 :  ? : 

4 ; : :  1 

41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 
41131 
41189 
4130 
4131 
4139 
•  4 1 0  6  2 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
410  71 
41081 
41091 
4111 
41191 
41139 
413D 
4131 
4139 
•41070 
4  ICO  1 
41011 
41021 
410  31 
4  10  41 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
•41071 
41001 
41011 
41021 
41031 
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41041 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41189 
4130 
4131 
4139 
'41072 
41001 
41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4U1 
41181 
41189 
4130 
4131 
4139 
•41C90 
41C01 
41011 
41021 
41031 
4i:41 
41051 
41061 
41071 
41081 
41091 
4111 
41181 
41199 
4130 
4131 
4139 
•41091 
41001 
41011 
41021 
41031 
4  1041 
41051 
41061 
41Q71 
41081 


Page? 


41091 

4131    • 

4220 

7457 

41071 

49321   < 

74511 

42979 

4111 

41181   • 

41189 

4130 

4131 

4139 

42971   • 

42979 

41081   • 

49301 

42971 

74100 

41092 

41001 
41011 
41021 

42979 

42290 
42971 
42979 

3980 
4220 
42290 
42291 

41091 
4  113!' 
41189 
4:9-1 

49320 
49321 

49310 

49320 

42979 

•74512 
42971 
42979 

74101 
74102 
74103 
74190 

4139 

41031 

•42291 

42292 

429-5 

49321 

•74519 

74191 
74192 

41082 

41041 

42971 

42293   • 

4599 

■49311 

42971 

41001 

41051 

42979 

42299 

4:3:0 

49323 

42979 

74193 
7450 

74510 

-4511 

-4512 

74519 

7452 

■'453 

-454 

-4560 

-4569 

-457 

-4601 

■4602 

41011 
41021 
41031 
41041 
41051 
41061 
41071 
41081 
41091 
4111 

41061 

41071 

41081 

41091 

4111 

41181 

41189 

4130 

4131 

4139 

•42292 
42971 

429-9 
•42293 
429-1 
429-9 
•42099 
419-1 
429-> 
•4290 

4290 

4294 

425^ 

4296 

429-1 

429-9 

42981 

42982 

-450 

■4510 

40301 
40311 

40391 

4040: 

4C4^'l 
4:4c: 
4-4:3 
40411 
40411 
40413 

49321 
•493:: 
4911 
4912 
4  918 
4919 
4903 
493:1 
4931. 
4932: 

•7452 

42971 
42979 

•7453 
42971 
42979 

•-454 
429-1 
429-9 

•-455 

41181 
4  1189 

•4110 

4  1181 

4  2  9-1 
429-9 

-4!11 
-4^12 

4:491 
■iC492 

4^9j:  : 

49391 

429-". 

4:9-9 

4131 

4118  3 

•4294 

-4S15 

40493 

•4?3:i 

•  -  4  5  c :, 

4131 

•  4  1  1 1 

429-1 

7452 

41001 

4911 

429-1 

-46I 

4135 

41191 

429-9 

-453 

41011 

4912 

42975 

-462 

'  4  1  ?  '9  "^ 

4118  9 

•4255 

-454 

41021 

4918 

■74561 

-463 

4 . : ;  1 

41011 
41021 
41031 
41041 

41051 

41061 

•41131 

429-1 

-4560 

41031 

4919 

42971 

"464 

4.10 

4111 

41181 

41189 

4130 

4131 

429-9 
•4296 

429-1 

429-9 
•42971 

3980 

-4569 
-45- 

•42981 
429-'. 
42979 

•42982 

410  41 
4  1 C  5 1 
41061 
410-1 
41081 
410  91 

4929 
4  9  3C1 
4  9  311 
493:: 
49321 
49391 

42979 
•"4569 

429'. 
4:5-5 

■-45"' 
429-1 

■465 
"466 

-467 

■  4  6  6  1 

-466: 

■4663 

41071 
410  81 

4139 
•41199 

4220 
42290 

42971 

42979 

41181 
41189 

•49390 

493:: 

4:9-9 
•-458 

74684 
-4686 

41091 

4110 

42291 

•45989 

429-1 

4932  1 

42971 

74711 

4111 

4111 

42292 

40300 

429-9 

■49391 

42979 

74722 

41191 

41181 

42293 

4  0  301 

■4911 

49320 

•-459 

•75982 

41189 

41189 

42299 

40311 

49320 

49321 

429-1 

42971 
42979 
-4100 
-4101 
74102 

4130 

4130 

4290 

40391 

49321 

■5178 

429-9 

4131 

4131 

4294 

40400 

■4912 

49320 

•-4689 

4139 
•41091 

4139 

•4130 

4295 
4296 

40401 
40402 

49320 
49321 

49321 
•51889 

4  2  5-1 

4.9-S 

410  01 

41181 

429-1 

40403 

•4918 

493:: 

''  tn 

74103 

41011 

41021 

41189 

•4131 

42979 
42981 

40411 
40412 

49320 
49321 

49321 
•5198 

425-1 
4:9-9 

74190 
74191 
74192 

41031 

41181 

42982 

40413 

•4919 

49320 

■-4:99 

41041 

41189 

7450 

40491 

49320 

49321 

42971 

74193 
-'450 

-4510 
-4511 
-4512 
-4519 
■452 

41051 

•4139 

74510 

40492 

49321 

•5199 

42979 

41061 

41181 

-4511 

40493 

•4920 

49320 

■-4-9 

41071 

41189 

74512 

41001 

49320 

49321 

42971 

41081 

•4148 

74519 

41011 

49321 

•-450 

4:9-5 

41091 

41181 

7452 

41021 

•4928 

429-1 

•  7597 

4111 

41189 

7453 

41031 

49320 

429-9 

42971 

41181 

■4149 

-454 

41041 

49321 

•-4S10 

429-5 

-453 

41189 

41181 

74560 

41051 

•49300 

42971 

•  -  5  9  6  1 

-454 

-  4  5 1 : 

4130 

41189 

-4569 

4 1  C  6  1 

49320 

429-9 

4  29-1 

I  « 
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74569 

•99600 

99674 

99678 

99C61 

996-9 

99661 

99665 

7457 

99660 

99679 

99679 

99662 

•9966- 

99661 

99669 

74601 

99661 

•9962 

•99653 

99669 

9964 

99662 

99677 

74602 

99662 

99660 

99660 

996-m 

99661 

99669 

99616 

7461 

99669 

99663 

99669 

99671 

99666 

996-: 

996-9 

7462 

99670 

99669 

99670 

99672 

99661 

996-1 

•996-- 

7463 

99671 

99670 

99679 

99614 

99669 

996-2 

9964 

7464 

99672 

99675 

•99654 

996-9 

996-1 

996-4 

99660 

746S 

99674 

99679 

99660 

•99662 

9961- 

99619 

99666 

7466 

99679 

•99630 

99669 

9961C 

99619 

•996-2 

9966- 

7467 

•99601 

99660 

99670 

99660 

99679 

99600 

99669 

74681 

99660 

99664 

99679 

99661 

•99669 

99661 

99671 

74682 

99661 

9966S 

•99659 

99662 

99659 

99661 

9961- 

74683 

99662 

99669 

99660 

99669 

99661 

99662 

996-8 

74684 

99669 

99670 

99661 

996-0 

99661 

99669 

996-9 

74686 

99670 

99676 

99662 

9  96-1 

99662 

99610 

•99618 

747U 

99672 

99679 

99663 

996-2 

99663 

9961; 

9964 

74722 

99674 

•99639 

99664 

996^4 

99664 

99672 

99660 

5989 

99679 

S9660 

9966S 

99679 

99665 

99614 

99666 

42971 

♦99602 

99664 

99666 

•09663 

99666 

99619 

99667 

42979 

99660 

i  9  6-5 

99667 

9962 

99667 

•99673 

99669 

74100 

99661 

9  9  6  ':  9 

99669 

99660 

99669 

99600 

99670 

74101 

99662 

996-  } 

99670 

99663 

99611 

99660 

9967- 

74102 

99669 

996-S 

99671 

99669 

99671 

99661 

9961S 

74103 

9967C 

996-3 

9967; 

99610 

996-2 

99662 

99619 

74190 

99671 

•9964 

996-3 

99675 

99613 

99669 

•99679 

74191 

99672 

99661 

996^4 

99679 

99674 

99670 

99659 

74192 

99674 

99666 

99675 

•99664 

99615 

9967; 

99660 

74193 

99679 

9966"' 

996-6 

99630 

99676 

99672 

99661 

745" 

•936C1 

99669 

996-- 

99639 

99677 

99673 

99662 

Iti  . 

iiir:: 

9  96-'0 

99619 

99660 

99678 

99674 

99663 

7451. 

99661 

99611 

99679 

99664 

99679 

99679 

99664 

74512 

99662 

996TS 

•99660 

99665 

•99670 

•99674 

99665 

74519 

99669 

996^9 

99659 

99669 

99600 

99600 

99666 

7452 

996': 

•99651 

99663 

99670 

99659 

99660 

99667 

T*^  '. 

596M 

99663 

99661 

99676 

99660 

99661 

99669 

7454 

996-9 

99669 

99662 

99679 

99661 

99662 

99670 

74S60 

•'39'- 19 

99«-'3 

99663 

•99665 

99662 

99669 

99671 

74569 

j96c: 

596-9 

99664 

99630 

99663 

99670 

99672 

7457 

99661 

•99652 

99665 

99639 

99664 

99671 

99673 

74601 

99662 

99660 

99666 

99660 

99665 

99672 

99674 

74602 

*9669 

99661 

99667 

99664 

99666 

99674 

99675 

7461 

996-; 

99*62 

99669 

99665 

99667 

99679 

99616 

746? 

.J6"l 

S9663 

99670 

99669 

99669 

•99675 

99677 

7<* 

>96-2 

99665 

99671 

99670 

99670 

9962 

99679 

74  4  1 

5  9  6  "  4 

99666 

99672 

99676 

99671 

99660 

99679 

74  6- 

9  9  6^9 

99667 

99673 

99679 

99672 

99663 

•9979 

74(1  ■! 

•9961 

49669 

99674 

•99666 

99673 

99669 

99660 

746' 

99661 

99670 

996-5 

9964 

99674 

99670 

99661 

7466: 

996ftl 

99611 

99676 

99660 

99675 

99675 

99662 

74632 

99662 

99672 

99671 

99666 

99676 

99679 

99663 

74683 

99669 

99673 

99678 

99667 

99677 

•99676 

99664 

74694 

996-; 

99674 

99679 

99669 

99678 

99630 

91665 

74686 

996-1 

996-5 

•99661 

99670 

99679 

99639 

99666 

74-'l'. 

996-2 

99676 

99600 

99677 

•99671 

99660 

99667 

747i2 

5  96-3 

996-- 

99661 

996^8 

99600 

99664 

99669 

93670 

•V230 

99671 

V237 

99672 

♦V231 

.  99673 

V237 

99674 

•v:32 

996-5 

V237 

996-6 

•V233 

996-- 

V2  37 

99679 

*V2J4 

99679 

V2  37 

•9988 

•V235 

59661 

V237 

59661 

•V237 

59662 

vr  j- 

99663 

v:3  8 

99664 

V239 

99665 

•V238 

99666 

V2  37 

99667 

•V2  3  9 

99669 

V237 

99670 

9967: 

596-2 

99613 

99674 

996-5 

99676 

99677 

99679 

99679 

•9989 

99660 

99661 

99662 

99663 

99664 

99665 

99666 

99667 

99669 

99670 

99671 

99672 

99673 

99674 

99675 

99676 

99677 

99679 

99679 

•7220 

V237 

•V221 

V237 

•V222 

V237 
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001 
002 
003 
004 
00  S 
006 
007 
008 
009 
010 
Oil 
012 
013 
014 
015 
016 
017 
C19 
019 
020 
021 


!25 


029 
030 

;  3 ; 
:3« 


:  1  ■ 

:3s 
:i9 

040 

041 

:  «r 

"«  3 

c  *  * 

:■  *  i 
;  * "' 

"■• «  9 

:«9 

C  5  V 
05  1 
0S2 


Kuwee* 

DlSCHAt<G- 3 

25387 
5?«0 

4 

*  b  J  3 

4  iC  ■*  ^  c 


3523 

:  < '.  s 
:  ■'  8  •  3 

23863 

SOI  5 

11  9  '^  ?  ^ 

13327 
5284 

1   »  V  ft  t 

757 

Ji57 

4^907 

26456 

49 

2539 

-  66 le 

4271 

1 

4 : 5  0 

4232 

118  5  9 

4^15 

21025 

3098 

1243 

26694 

4988 

1 

23749 

31  '. 

2277 

31S1 

3243 

2993 

1 

7238 

5549 

718 

162 


AR.TW 

WE'K 

■*tt  4  H 

'  r  S 

19 

2607 

1« 

8:  28 

22 

.  0000 

17 

.  0951 

7 

,8691 

2 

90^9 

2S. 

,  2650 

C 

12  6  9 

i  1 

.2319 

1 : 

,6501 

7 

C«3  9 

10 

8081 

9 

3188 

1  n 

■^996 

5 

5251 

S 

6404 

6 

4090 

*> 

1  .  '.  '■ 

b 

7  s  SO 

\  2 

2955 

10 

6526 

5 

8084 

6 

9137 

7 

8081 

4 

6919 

4 

2709 

9 

4793 

10 

0245 

5 

1370 

1 

0000 

6 

7586 

3 

8121 

9 

4  303 

5 

5334 

3 

0972 

4 

7101 

2 

9936 

2 

0199 

3 

1061 

2 

0000 

3 

0352 

4 

5563 

6. 

7378 

4  . 

3831 

5. 

9482 

3 

8817 

1? 

OOOC 

15. 

5529 

?. 

9499 

3 

1950 

4  . 

611  1 

ICH 
PEOCENT] 


?5Tw 

'  E  R  c  e  «i  ^ ; 


50TH 

=  ti?CE««'  li 


5 

4 

12 

4 

3 

1 

3 

m 
A 

2 
2 
1 
2 
3 
3 
2 
3 
2 
2 

I 
2 
3 
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1 
2 
1 

1 
1 

1 
1 

1 
1 
I 
2 
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I 
1 

1 
i 
2 
1 
2 
3 
1 
1 
1 
12 
3 
1 
1 
1 


8 

7 
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7 

■4 
1 
8 
2 
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4 
3 
4 
4 
5 
3 
4 
3 
4 
2 
5 
S 
3 
J 
3 
2 
2 
1 
3 
2 
1 
2 
2 
3 
2 
2 
2 
1 
1 
1 
2 
1 
2 
4 
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2 
1 
1? 

T 
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1 
2 


14 
13 
12 
12 
€ 
2 
13 
3 
7 
8 
b 
7 
8 
9 
4 
7 
5 
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4 
9 
7 

4 

5 

& 
4 

3 
i 

6 
3 
1 
4 
3 
6 
4 

3 

2 
2 
2 
2 
2 
4 
6 
3 
4 
2 
12 
12 
2 
2 
3 


'  STh 
PtR:E«.ML£ 

23 
23 
32 
21 

9 

3 
26 

6 
13 
15 

9 
12 
11 
13 

7 
11 

8 

7 
15 
13 

8 
9 
S 
5 

12 

12 

6 

1 
8 
5 
IX 
7 
4 
5 
3 
2 
3 
2 
3 
6 
8 
f. 
7 
5 
12 
1$ 
3 
3 
4 


PERCENTILE 

39 
«1 
32 
34 

15 
6 
57 
1> 
24 
24 
14 
20 

le 

20 
10 
IR 
12 


25 
20 
11 
13 
15 
9 
8 
2? 
51 
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13 

9 

:e 

5 
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3 

7 
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12 
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12 
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053 
OSS 
056 
057 
059 
061 
062 
063 
064 
06S 
066 
067 
068 

070 
075 
072 
?'3 
074 
075 
076 
077 
078 
079 
080 

08  1 

09  2 
083 
C84 
085 
0«J6 
087 
088 
089 
090 
091 
092 
093 
094 
095 
096 
097 
098 
099 
100 
101 
102 
103 
10« 

106 


NUMBER 
DISCHARGES 

8924 

'^7j 

1293 

820 

272 

447 

6132 

6C88 

3050T 

10*83 

«:  6 

I  iQ"  I 

700' 

20 

144 

742 

-9i!6i 

1 

?52C2 

3  C  .^  4  1 
s  -  ^  5 

iT  m 

101164 

12?S0 

8 

77020 

"^096 

2  3  ;  3 

,4344 
?<143 

6  3  3  01 

J08CS 

325092 

6  1  fc  9  ' 

33 

6320 

2131 

8522 

166  1 

204225 

4  9*  '0 

14 
34970 

12:25 

21623 

■-4  52 

:  -3 

: :  075 

116  2  8 
59877 


ARITHMETIC 

MEAN 

LOS 

3 

.2543 

? 

.  7I5i 

2 

.4695 

6 

.2317 

2 

.3015 

4 

.295* 

2 

.0000 

7 

.6440 

9 

.5386 

4 

.  1896 

4 

1992 

f  *  .  -^ 

C  V  i  ■-■' 

£ 

213  1 

4 

7*?1 

4 

1000 

6 

?  1  5  3 

5 

:93: 

^ 

04  90 

3 

OOf'O 

14 

59S9 

14 

9119 

* 

^123 

iO 

6  J2  9 

12 

4565 

9 

1  197 

I  1 

5000 

9 

6317 

8 

7525 

k 

C667 

9 

0850 

6 

2351 

8 

7842 

7 

9  201 

0 

:  5  3  c 

6 

'54  1 

6 

7576 

9 

;45C 

6 

4988 

9 

9926 

6 

0993 

7 

34  78 

5 

5919 

8 

35  7  1 

6 

09C2 

3. 

5127 

7 

4208 

4 

7689 

36, 

7573 

22. 

£104 

'  6 

6  89  4 

16. 

9319 

lOTH 
=t«C£NTILE 


2 

? 
2 
2 
2 

1 

1 

3 

6 

3 

1 

4 

4 

3 

2 

2 

3 

2 

7 

7 

7 

3 

3 

i 

2 

3 

2 

3 

2 

3 

2 

2 

2 

1 

2 

1 


25TH 
PERCENTILE 


1 
2 
1 
1 
2 
2 
2 
2 
2 
3 
3 
3 

2 
3 

2 

\ 
8 
7 
2 
7 


7 

4 
4 
2 
4 
3 
4 
4 
5 
4 
2 

4 

3 
5 
3 


3 
2 
16 
13 
10 
11 


5CTH 
PERCENTILE 

2 
1 


'5TH 
PERCENTILE 

3 
2 
3 

7 

•1 

4 
? 

8 
1! 
5 
5 
7 

6 
5 
7 
6 

18 
18 
10 
\i 
15 
11 
10 
12 
11 

e 
12 

8 

11 

9 
11 

8 

7 
11 

8 
12 

8 


30 
18 
12 
14 


90TH 

PERCENTILE 


5 
14 

10 


7 
11 

n 
0 

7 

•  ^ 

13 

27 
29 
1  (. 

I  .• 
23 
16 
16 
20 
16 
3 
18 
1? 
17 
14 
15 
11 
11 
J  7 

12 
1>* 
'.2 
13 
10 
20 
12 

t 

14 
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90 
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U1 
4k 

2 
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19 


30 
27 
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107 
108 
109 
110 
111 
112 
113 
:i4 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
t?S 
126 
12T 
128 
129 

:3c 

!3i 
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133 
134 
135 
136 
137 
138 
139 

!  * : 

141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 


N  U  MB  E  P 

0is:-i90£3 

1000.' 
5103 

1087! 
t  6  6  4  4 


i9af.^ 


842S 
S348 

44f  C^ 

5679 
9959 

4C56 

22212 

13  619  6 

•  22639 

6S015 

^  *  1  ^  ; 

10  4  0  1'. 

3624 

519  318 

30985 

;954 

58  54  1 

30189 

16883 

6806 

35139 

/•I  83 

1896 

2 

169997 

78499 

36  3  6  37 

7  12  3  4 

40399 

94288 

42794 

7966 

7263 

2730 

1217  2  3 

28485 

17228 

6  761 

7546 

3981 

46874 

8768 

2 

25156 


A  B  I  T  H  ME  T  T  r 

■■''EM  .CS 


1 


4483 


I  6  3396 

9 ,  5294 

'  ^291 

19  .  0047 

13  654  2 

15.1401 

"  9327 

■^  0745 

6 .0321 

6  .  C  1  2  3 

17  4  3  20 

10  6464 

7.6644 

5  5491 

6  ?<$  ?  3 
3,1167 

22.0891 

8. 1076 

8  9639 

5.4386 

e.  1922 

5.8800 

5.8076 

4.2917 

5.6859 

7.2021 

4  3961 

3,0000 

6.3683 

4.2675 

4  8818 

5.8659 

4.  1993 

3.6315 

7.8139 

4. 5980 

16.  1629 

10. 7271 

17.6065 

10.8084 

15.2170 

9.2409 

9.8577 

7. 354? 

17.4763 

9.6631 

12.5000 

7.4219 


O'H 

:ekt: 


12 


25TH 


10 


10 


50' 


'£R( 


10 

12 

9 

12 


14 
10 
13 


19 


13 
10 
14 
10 
12 


13 

8 

13 


s;  t«(  riLE 


18 


1« 
19 
11 
9 
22 
17 
18 
10 


22 

13 
10 


31 
10 
11 
7 
10 


10 

« 

18 

13 

20 
12 
18 
11 
12 
9 
21 
12 
13 


90TH 
PERCEHTILE 

20 
29 
26 
31 
IS 
15 
36 
27 
26 
IS 
14 
13 
14 
96 
18 
13 
13 
!3 

7 
43 

IS 
14 
13 
15 
11 
11 
8 
10 
14 


12 


15 
9 

27 
16 
31 
16 
27 
15 
17 
11 
34 
17 
13 
14 


tJ 


00 


00 


;o 


a 


T  a  S  L  E 


MEDICARE  PROSPECTIVE  ps^WENT  sysuw 
SELECTED  PERCE1TKE  LENGTHS  0?  S^4> 
•^88  *EDP4»  uPDA-E  12/88  GRauPtP  vt  C 


oirc 

NUMBER 

A-;'"'<I£TIC 

lOTH 

25T" 

50TH 

'5TH 

90TH 

DISCHARGES 

'"EiN  tOS 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

158 

2062: 

3.7538 

1 

2 

3 

c 

7 

159 

!327o 

7.2420 

2 

4 

f, 

9 

1  -■ 

160 

1544? 

4.0861 

2 

4 

b 

7 

161 

31398 

4.9237 

2 

S 

6 

10 

162 

46490 

2.6468 

1 

2 

3 

5 

!6i 

2' 

5  0741 

? 

4 

6 

8 

164 

4152 

13.0039 

8 

11 

i!f 

21 

;6& 

?803 

8.279C 

6 

8 

!C 

13 

166 

2457 

tf. 5128 

5 

7 

I'J 

14 

167 

2704 

i    9  9  ^  J 

3 

4 

6 

8 

2  68 

-..  74 

";  -10  9  4 

2 

3 

7 

14 

169 

r  •!  'j  :. 

3,153' 

1 

2 

3 

6 

t7C 

:2063 

16.9085 

7 

12 

21 

34 

I'l 

23?3 

ft  ')'>'. 

4 

7 

10 

1  * 

|72 

29760 

10. 5859 

4 

7 

13 

77 

12 
13 

173 

5267 

6.0230 

2 

4 

7 

174 

U1309 

7.2679 

2 

4 

6 

9 

'.75 

33893 

4.?b06 

2 

3 

4 

*" 

>jt 

176 

1  157  7 

7  1f.T/ 

.« 

4 

6 

■■i 

1  5 

177 

leoi  1 

6  4=:  J  ■ 

3 

4 

5 

8 

11 
8 

178 

■^ogs 

1  9344 

2 

3 

4 

6 

179 
180 

;*360 

5   a  4  :'  ^ 

7  89T* 

3 
2 

5 

4 

7 
6 

12 

4 

18 

15 

9 

181 

25940 

5  0642 

2 

3 

4 

6 

182 

234981 

6  4  321 

3 

5 

8 

12 
8 

183 

92650 

4  5494 

2 

4 

« 

184 

■^3 

4  2642 

2 

3 

5 

9 
13 

185 

3  9  5? 

6  4594 

2 

4 

8 

186 

^' 

2  0000 

2 

2 

2 

2 

7 

15 

9 

13 

187 

■   K  •   - 

3. 2568 

t 

2 

3 

188 

3  4  8  6  > 

7. 5094 

3 

5 

9 

189 

;  1  *  3  ' 

4.2514 

1 

3 

5 

190 

1  5  5 

5.8839 

3 

4 

7 

191 

'4  2'. 

2  3  '^6  3  3 

1! 

17 

28 

45 

192 

!  2  9  ' 

13  6  9  01 

e 

11 

16 

23 

193 

12859 

17  50  7  5 

10 

14 

21 

31 
20 

194 

2Se6 

:  1  .  9779 

8 

10 

15 

195 

2  2  '.  M 

13, 5603 

8 

11 

15 

22 

15 
18 

10 

7° 

^-9 

196 

j934 

9  7140 

7 

9 

12 

197 
198 

58406 
39429 

10.  5133 
6.  5480 

6 

4 

9 
6 

12 
8 

199 

323: 

15  3  5  8^ 

8 

12 

19 

200 

2006 

14  .4626 

3 

6 

10 

18 

17 

12 

13 

10 

12 

7 

9 

S 

201 

474  j 

13.4296 

2 

5 

t 

<  0 

20 
20 
15 
19 
11 
14 
• 

202 
203 
204 
205 
206 
207 
208 

;3948 
29163 
3  29  3'- 
19077 
3520 
34584 
16781 

10  0  4  3  9 
9 .8364 

t  1  G  4  « 
9.5942 
5  4020 

7  449i 

4.4973 

2 
2 
3 

2 

1 
2 
1 

4 
4 
* 
4 
2 
4 
2 

7 
6 

7 
4 
6 

4 

< 

Z 

p 

09 


2 

c 

3 
Q. 

a: 
v: 


g: 


O 

o 

w 

to 

c 

50 

c_ 
re" 


to 


TA3.E  's    fEDICflRE  PRCS^ECTIvE  PftYWtNT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STftY 
f'res  WEOPflR  uPDSTE  12/88  0<?0.jPER  VS  C 


ORQ 


360 
2C1 

2&3 
2C4 
^•» 
2S« 

2»7 

2et 

2*f 

270 

271 
272 
2T3 
274 
275 
276 

irr 

278 
279 

280 

281 

2«3 

284 

285 

288 

2t7 

288 

289 

290 

291 

292 

293 

294 

29» 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 


NUMBER 
DISCHARGES 

«064 
3347 


6251 

546 

1733 

9432 
6485 

:  6  T 1 5 
?4  5e 
' '.  *  ? 

715 

1096 

S4299 

27001 

a 

12*91 
941  . 

se9>. 

3363 
3589 
1506 

T530 

466 

368; 

e  '*  0  ^ 

18' 

4946 

936 

98332 

2999 

1  8  2  3  3  S 

54930 

7  7 

883 

10548 

2924 

547S 

15670 

14168 

5892 

11257 

5957 

8326 

4893 

3278i 

2. '340 


8RITHWETIC 

hiLfiS 

LOS 

3 

.2766 

3 

.01  18 

7 

6696 

;■  ;^ 

:  :e ' 

13 

.5 '3  7 

10 

.t«51b 

4 

.6431 

i 

6155 

4 

•.546 

'  *5 

p«28 

< 

9754 

11 

.6841 

9 

.6517 

7 

.  S«04 

10 

.0917 

6 

-  S'CS 

t 

C584 

9 

.0214 

K 

7?32 

4 

7778 

(, 

8035 

■s 

F336 

7 

7469 

4 

9697 

22 

7837 

13 

6653 

20 

5695 

12 

1373 

S 

8574 

A 

'>9C9 

? 

2406 

le 

2268 

8 

9541 

y 

6  ?  ?  0 

6 

1304 

8 

6891 

5 

7014 

6 

4935 

7 

2480 

9 

5872 

6 

0260 

18 

2104 

14 

9220 

14. 

5670 

7. 

7755 

10. 

2647 

5 

6874 

10. 

2753 

5. 

0106 

■^  . 

2839 

3. 

2050 

lO^P 
PlRCEHTILE 


1 
1 

6 
3 
2 

1 

i 

1 
2 
1 

3 

3 

? 

2 

1 

1 

3 

3 

2 

2 

1 

2 

1 

6 

6 

5 

3 

2 

2 

1 

4 

2 

3 

2 

2 

2 

1 

1 

3 

2 

8 

7 

4 

2 

3 

2 

2 

1 

2 

1 


25TH 
PERCENTILE 


2 
1 
9 
6 
3 
2 
1 
I 

2 

6 
5 

4 

4 

2 
2 

5 
4 
2 
3 
2 
3 


7 
8 
5 

3 
2 
1 
8 
4 
4 
3 
4 
3 
2 
3 
4 

3 

10 

9 

7 
4 

5 
3 
4 

2 
3 

2 


50TH 

"EOCENTILE 

3 
2 
2 

15 

10 

r 
3 
2 
2 
9 
3 

8 

7 

r 
3 

4 
"  7 

6 

4 
5 

3 

6 

4 

16 

10 

13 

7 

4 

3 

2 

13 

7 

6 

5 

6 

4 

4 

5 

7 

5 

IS 

12 

11 

7 

8 

5 

7 

4 

4 

3 


75TH 
PERCENTILE 


3 

26 

17 

n 

6 

5 

4 

16 

6 

14 

0 

12 
6 

7 

:: 
fl 

6 
8 

6 
9 

* 

15 

23 

11 

7 

5 

3 


9 
/ 

10 
7 
6 
9 

12 


13 

7 
1  7 


90TH 

PERCENTILE 

£ 

5 
44 

28 
23 
10 
9 
8 
27 
10 
21 
19 
!  «i 

21 
11 

10 

:  i; 

12 

6 

13 

9 

14 

10 

44 

26 

41 

_     27 

14 

8 

4 

35 

16 
13 
11 
16 
10 
11 
15 
18 
11 
32 
2C 
28 
14 
19 
10 
21 
10 
12 
8 


< 
c 


Tae.E 


-  MEDICARE  PROSPECTIVE  pA'MENT  SYSTEM 
SELECTED  PERCENTILE  LENGTmS  Of    STAV 
f*88  WEDPAR  UPDATE  12/98  GROUPER  V6.0 


DRO 

dvyMBfR 

SPIt-METIC 

DISCHARGES 

■tA»,   lOS 

312 

•   3979 

5.9306 

313 

3063 

3.2550 

314 

3 

5.3333 

315 

26591 

14.0835 

316 

38374 

9.4756 

317 

1493 

*  *2*0 

318 

7474 

:*  t   ^  'f  'J 

319 

1653 

4.3:i3 

320 

!40C77 

8.9730 

321 

38667 

6  -  3606 

322 

67 

;  5  ;  ^  J 

323 

24994 

4  2613 

324 

:  =.  5  e  f 

:  6449 

325 

]  ■'  i,  0  K 

f.      '  4  '^  4 

326 

5600 

4   '4  2  1 

327 

9 

3  2222 

328 

1951 

5.6023 

A  >0 

hn 

2.9A83 

330 

2 

4.0000 

331 

25765 

V.7462 

332 

9  '■"  ? 

4.6697 

333 

3  ?  * 

7  6257 

334 

1  0  0  ^  b 

11  .80&3 

335 

8340 

8.  9670 

336 

9  8  6  1  T 

T . 0362 

337 

:csi?o 

4  ,  6797 

338 

10362 

5  6904 

339 

54  2  3 

4  110  1 

340 

C, 

3.  40Cs) 

341 

:  =- ',  1  ' 

4  ,8353 

342 

9  3  ' 

-^  282  C 

344 

3492 

' , 1924 

345 

2215 

5. 9269 

346 

10014 

8  3523 

T  A   ' 

2324 

i. 69^3 

•  4  -; 

S339 

5. 6474 

34i 

3  '9  5 

2.9881 

350 

«-'4  ■• 

6  00  4  3 

351 

1 

1 . 0000 

352 

1  0  5  0 

4  6552 

353 

1993 

13.9177 

354 

:'  143 

9.6885 

355 

6966 

6  .  1061 

356 

2  9  335 

5  4489 

357 

£4  10 

13,3474 

358 

15:96 

9  19  81 

359 

; ' :  3  ■' 

'>  685^ 

360 

4516 

6 , 0321 

361 

4  35 

4.3951 

362 

2  9 

1  6897 

363 

♦  096 

■   5.5354 

lOTH 

PERCENTILE 

1 
1 
2 
2 
2 
1 
2 
! 
3 
3 
2 
1 
1 
2 
1 
1 
1 

* 

3 

2 

1 
1 
6 
S 

3 

3 
I 
1 
3 
1 
1 
2 
1 
2 

1 
1 
1 
2 

1 
1 
6 

5 

4 
3 
6 

4 
4 
1 
1 
1 
1 


2STH 
=; ENTILE 

2 
1 
2 
t 

4 

1 
3 

1 

5 

4 

3 

2 

1 

3 

2 

1 

2 

1 

3 

3 

2 

3 

d 

7 

4 

3 

1 

1 

3 

3 

1 

4 

2 

1 
2 

I 

4 
1 

2 

8 

i. 

5 
4 
7 
5 
4 
2 
1 
1 
2 


50TH 

PERCENTILE 

4 
2 
3 
9 
7 
2 
6 
3 
7 
5 
5 
3 
2 

3 
3 
4 
2 
5 
6 
3 
5 
10 
8 
5 
4 
3 
2 
3 

4 

2 
6 
4 
6 
2 
4 
2 
5 
1 
3 

11 
8 
6 
5 

10 
7 
5 
4 
7 
1 
3 


75fH 
PERCENTILE 

7 

4 

n 

17 
12 

4 

12 

5 

10 

8 

7 

S 

4 

7 

5 

4 

7 

4 

5 

10 

6 

11 

14 

10 


90TH 
PERCENTILE 

12 
7 
11 
30 
19 

20 

9 

15 

11 

12 

9 

5 

1? 

7 

4 

n 

5 
16 
10 
16 
19 
13 


< 
c 


c 


p 

12           i 

c 

3 

>., 

7         ; 

C 

14 
9 

a- 

4 

-^ 

8 

8 

'< 

12 

« 

12 

^^ 

10 

17 

s 

8           1 

cc 

"           i 

'■>- 

6 

•c 

10 

3 

1 
9 

09 

1  6 

25 

re 
a 

'  ' 

16            t 

9           ! 

c 

8           1 

?r 

u 

24           i 

CB 

13           ' 

8 

13 

11 

2 

2 

S 

"          1 

1 

WEDICaRE  PROSPECTIVE  PAvWENT  SYSTEY 
SELECTFD  PERCENTILE  LENGTHS  DP  Stay 
CY88  IVIEDPAR  UPDAU  12/88  GROjPER  v6  C 


ORG 


364 
365 

366 
367 
368 
369 
370 
371 
.  372 
373 
374 
37S 
376 
S7T 
378 
379 
380 
38! 
383 
383 
384 
385 
386 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 
406 
407 
408 
409 
410 
411 
412 
«13 
i :  4 

416 
417 


NU*«9ER 
DISCHARGES 

4199 
3456 
6418 
1451 
1484 
2064 

■»;6 
f ; ' 
.*' 

.  M  ' 

261 

5 

85 

?« 

?;" 

7* 

75 
6?2 

;  cs 

4 
1 

21 
26 

1 

?3eT 

3 

:  :■  •'  i 
T 1 ;  1  ^ 

1  000  9 

1  18  58 

/692 
6161 
3?ei 

2  3  S  4  3 

7  '  ft  "> 

3782 

1TC8 

10553 

8078 

;3ie62 

512 
351 

1014^ 
345^ 

23986 

10  4  12: 

35 


RITh 

ME  ■^ :  c 

MEAN 

LOS 

3 

^  4  ■  t  c 

12 

i  4  J  ; 

10 

.5^4- 

4 

.  3  S  S  3 

•» 

.8646 

i 

7  / 1  g 

8 

.  t59  J 

4 

.83CS 

4 

.11C2 

2 

-S39  5 

P 

9  !  !  5 

9 

2000 

4 

2  7  0  5 

^ 

«.  t  (  ' 

4 

534^ 

2 

5J87 

2 

.3784 

2 

.3022 

T 

.8000 

4 

.8676 

■i 

5048 

-■  r 

7500 

1 J 

0000 

1 1 

5714 

7 

0000 

7 

0000 

1  6 

3850 

3  6 

6667 

«  A 

3909 

f 

5242 

2 

54]  7 

7 

7171 

9 

1407 

t 

9581 

15 

0538 

15 

3624 

6 

13C7 

12 

3231 

6 

6750 

16 

0814 

8 

2927 

15 

7028 

10 

5738 

3 

4709 

3 

5742 

2 

9474 

1  1 

0910 

7 

1776 

21. 

4332 

10. 

5672 

7  . 

0857 

lOTH 
PERCENTILE 

1 
3 
2 

3 
1 
4 
3 
2 
1 
2 
2 

1 
3 
1 
1 
1 
1 
1 
1 
1 

10 
2 
1 
7 
6 
7 
1 
1 
1 
2 
3 
1 
3 
3 
1 
2 
1 
4 
2 
1 
2 
1 
1 
1 
2 
1 
5 

-2 
2 


:5TH 

*CtNTlLE 

1 
5 

3 
J 

4 

4 
4 
2 
2 
2 
2 
2 
2 
3 
1 

i 
1 
1 

2 
1 

1 
10 
3 
2 
7 
8 
7 
3 
3 
1 
3 
4 
2 
6 
6 
2 
5 
3 
7 
4 
2 
4 
2 
1 
1 
4 
2 
9 
5 
4 


50TH 
PERCENTILE 

2 
8 
7 
3 
6 
3 
6 
4 
3 
2 
3 
7 
3 
3 
4 
2 
2 
1 
1 
3 
2 
9 


75TH 
PERCENTILE 

4 
15 
13 
5 
9 
6 

•f 
t 

5 
4 
3 
3 
II 
4 

T 

5 

3 
3 

\ 

i 

6 

4 

10 

10 

23 

7 

7 

21 

94 

12 

8 

3 

9 

11 

7 

18 

20 

8 

16 

8 

21 

10 

7 

14 

4 

4 

3 

14 

9 

26 
13 
10 


PERCENTILE 

7 

26 

23 

9 

14 

9 

1« 

6 

8 

4 

4 

24 

9 

1  o 

7 

5 

5 

«, 

3 

9 

7 


23 
12 
5 
15 
17 
1! 
32 
32 


14 

32 

15 

15 

23 

6 

7 

6 

24 

15 

43 

20 

14 


< 

c 


c 


«c 

'J 


■4B.t  7ft  ^  WEOICiRE  PROSPECTIVE  PAYMENT  S'STE?!' 
SELEfTED  PERCENTILE  LENGTHS  Of  S^«v 
FY88  MEOP*R  UPDATE  12/88  GROUPER  v6  : 


10 


DRC 


472 
473 
474 
475 
476 
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Table  8— Statewide  Average  Cost-to 
Charge  Ratios  Fob  urban  and 
Rural  Hospitals 


(Case  We-flrre-j 
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Navada             
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Htm  VoH< 
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Nort^  Dakota 

.7153 
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OMo        
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Okianofna 
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6482 

Oregon _ _ 
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7071 

Piinnay«s<tnia 

.5815 

6312 

Puarto  Rico      

.5366 

6193 

Phoda  laianfl   _         
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South  Cafotina  ... 

.5895 

5800 

Sooth  Oakou    . 
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6923 

Tann«M«« „     .    .„„     
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6009 

Tanaa     _„_. 
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.70  ""^ 
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Ltar         ...__.. „_...„. „„....... 
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Virginia     „„ „.„„.. 

.6208 

6197 

Wasnington „.._.„._„ 

.7211 

7391 

W«»t  V  f gifna. 

.6586 

5993 

Wisconsin 

.7775 

.7710 

Wyoming _ .... 

.7473 

.7842 

Appendix  A.  Regulatory  Impact 
.Analysis 

I.  Intrtxiuction  ' 

Executive  Order  (E.O  )  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in;  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 


siwnificant  adverse  effects  on 
!;r!mpetition.  employment,  investment, 
productivity  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
18  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  {5  US.C.  601 
'hrough  612),  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RF.A,  we  treat  all 
hospitals  as  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  an 
initial  regulatory  impact  analysis  for  any 
proposed  njle  that  may  have  a 
significant  impact  on  the  operations  of  a 
.substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  50  beds  located 
outside  of  a  Metropolitan  Statistical 
Area  or  New  England  County 
Metropolitan  Area,  as  modified  for 
purposes  of  the  prospective  payment 
system  in  accordance  with  the 
provisions  of  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L 
98-21).  Section  1886(d)(81(B)  of  the  Act. 
specifies  that  hospitals  located  in 
certain  rural  counties  adjacent  to  one  or 
more  urban  areas  are  deemed  to  be 
located  in  the  adjacent  urban  area.  We 
have  identified  52  rural  hospitals,  some 
of  which  may  be  considered  small,  that 
we  are  classifying  as  urban  hospitals. 

It  is  clear  that  the  changes  proposed 
in  this  document  would  affect  both  a 
substantial  number  of  small  rural 
hospitals  as  well  other  classes  of 
hospitals,  and  the  effects  on  some  would 
be  significant.  Therefore,  the  discussion 
below,  in  combination  with  the  rest  of 
this  proposed  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis  in 
accordance  with  E.0. 12291  and  the 
RFA 

II.  Objectives 

We  expect  these  proposed  changes  to 
•' urther  Congress  original  objectives  in 
establishing  the  prospective  payment 
system.  The  prospective  payment  rates 
create  incentives  similar  to  the 
incentives  a  hospital  faces  in  pricing 
and  marketing  its  services  in  a 
Conventional  market.  By  paying  similar 
hospitals  the  same  rate  for  similar 


services,  we  let  hospitals  know  in 
advance  the  amount  they  will  be  paid 
per  discharge.  We  give  them  both  an 
opportunity  to  receive  this  payment, 
regardless  of  their  specific  cost 
experience,  and  a  strong  incentive  to 
operate  more  efficiently,  thus 
minimizing  unnecessary  costs.  Unlike  a 
cost  limitation  approach,  which 
achieves  savings  largely  by  disallowing 
Medicare  payment  for  costs  that  are  not 
reasonable  or  that  are  in  excess  of  a 
specific  limit,  the  prospective  payment 
system  achieves  savings  by  intensifying 
hospitals  incentives  to  operate 
efficiently.  Thus,  our  objectives 
include — 

•  Restructuring  hospitals  economic 
incentives; 

•  Basing  payment  on  a  system  that 
identifies  the  product  being  purchased 
more  accurately  than  cost 
reimbursement; 

•  Reinforcing  the  role  of  the  Federal 
government  as  a  prudent  buyer  of 
services;  and 

•  Restraining  the  rate  of  hospital  cost 
increases,  thus  moderating  the  outflow 
of  expenditures  from  the  Medicare  trust 
fund  while  maintaining  high  quality 
care. 

In  addition,  we  share  national  goals  of 
deficit  reduction  and  restraints  on 
government  spending  in  general.  We 
believe  these  proposals  would  further  all 
of  our  goals  while  maintaining  the 
financial  viability  of  the  hospital 
industry  and  ensuring  access  tu  high 
quality  care  for  beneficiaries. 

We  also  expect  these  proposed 
changes  to  further  these  objectives 
while  avoiding  or  minimizing 
unintended  adverse  consequences  and 
ensuring  that  the  outcomes  of  this 
payment  system  are,  in  general, 
reasonable  and  equitable.  Thus,  the 
intent  is  to  refine  further  the  prospective 
payment  system  without  undercutting 
our  objectives. 

III.  Limitations  of  Our  Analysis 

From  the  outset  of  the  prospective 
payment  system,  we  have  developed 
increasingly  sophisticated  models  of 
how  the  prospective  payment  system 
works.  Nevertheless,  at  present,  we  still 
have  no  adequate  way  to  model,  and 
therefore  to  quantify,  many  of  the 
potential  behavioral  changes  in 
response  to  the  prospective  payment 
system  on  the  part  of  hospitals,  hospital 
managers  and  employees,  physicians, 
suppliers,  or  beneficiaries.  Further, 
changes  in  the  private  sector,  related  to 
both  the  supply  of,  and  demand  for. 
health  care  services,  interact  with  the 
behavioral  incentives  created  by  the 
Medicare  payment  system.  We  do  not 


have  the  capability  to  model  such 
behavioral  changes  or  interactions 
among  the  various  parties  participating 
in  the  market  place. 

We  continue  to  study  many  aspects  of 
the  prospective  payment  system  with 
the  intent  of  obtaining  more  adequate 
data  to  better  assess  behavioral  changes 
in  response  to  the  incentives  of  the 
payment  system.  Examples  of  these 
initiatives  include  various  reports  to 
Congress,  as  required  by  section  603  of 
Pub.  L  98-21.  sections  9113  and  9114  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  [Pub.  L  9&- 
272),  and  section  9305  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L  99-509).  These  reports  examine  many 
issues,  including  the  need  for  and  the 
feasibility  of  developing  severity  of 
illness  measures  and  the  quality  of 
postacute  care.  We  are  also  required, 
under  section  603(a)(2)(A)  of  Pub,  L  98- 
21,  to  study  and  report  annually  to  the 
Congress  on  the  impact  of  the 
prospective  payment  system. 

In  addition  to  these  initiatives,  we  and 
others  (such  as  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  and 
the  Office  of  the  Inspector  General) 
have  undertaken  a  variety  of  studies  on 
the  effects  of  the  prospective  payment 
system,  such  as  examining  the  effects  of 
the  payment  system  on  different  classes 
of  hospitals.  In  spite  of  these  efforts,  our 
ability  to  attribute  causability  to 
particular  regulations  is  still  limited.  The 
complexity  of  the  prospective  payment 
system  itself,  along  with  mmierous  other 
rapidly  occurring  changes  in  the  hospital 
environment,  make  it  virtually 
impossible  for  us  to  isolate  the  effects  of 
any  one  change  in  our  policy,  much  less 
the  effects  of  the  entire  prospective 
payment  system  on  the  health  care 
industry. 

Therefore,  as  has  been  the  case  in 
previously  published  regulatory  impact 
analyses,  the  following  quantitative 
analysis  is  limited  to  presentiiig  the 
projected  effects  of  proposed  policy  and 
rate  changes  on  current  and  projected 
payment  rates.  In  the  analysis  that 
follows,  we  examined  the  effects  of  both 
statutory  and  proposed  policy  changes 
on  hospital  payments  by  projecting 
estimated  payments  under  each  set  of 
policy  changes  on  to  the  current 
payment  amounts.  That  is,  we  projected 
the  effects  of  each  policy  change  on 
payments  while  holding  all  other 
payment  variables  constant.  Thus,  we 
are  not  attempting  to  predict  behavioral 
responses  to  our  proposals,  and  we  are 
not  generally  accounting  for  changes  in 
such  exogenous  variables  as 
admissions,  lengths  of  stay,  or  case  mix. 

In  view  of  the  difficulty  we  have  in 
quantifying  impacts  and  attributing 


causality,  we  believe  that  the  approach 
we  are  taking  in  the  specific  impact 
discussions  below  is  the  most  feasible 
one.  Wherever  possible,  we  have 
included  quantitative  representations  of 
proposed  changes.  As  with  previou.sly 
published  impact  analyses,  we  are 
soliciting  comments  and  information 
about  the  anticipated  effects  of  these 
proposed  changes  on  the  prospective 
payment  system. 

IV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

In  general,  hospitals  began  operating 
under  the  prospective  payment  s>  stem 
with  the  start  of  their  cost  reporting 
period  beginning  on  or  after  October  L 
1983.  Further,  since  September  1985. 
both  Massachusetts  and  .New  York  have 
terminated  the  waivers  under  which 
they  were  excluded  from  the  Medicare 
prospective  payment  system,  and 
hospitals  in  those  States  have  entered 
that  system.  (Massachusetts  hospitals 
came  under  the  Medicare  prospective 
payment  system  In  October  19^5,  while 
New  York  hospitals  began  receiving 
Medicare  prospective  payments  in 
lanuary  1986.)  Effective  January  1. 1989, 
the  94  shori-term,  acute  care  hospitals 
located  in  New  [ersey  came  under  the 
prospective  paj-ment  system.  The 
demonstration  project  being  conducted 
in  the  Rochester  region  of  New  York 
State  has  come  to  an  end  and  the  10 
hospitals  in  the  region  are  now  under 
the  prospective  payment  system  As  of 
March  1,  1989,  about  5700  hospitals  (86 
percent  of  all  Medicare-participating 
hospitals)  were  operating  under  the 
prospective  payment  system. 

With  the  enactment  of  section  9304  of 
Pub.  L.  99-509,  which  added  section 
1886(d)'9)  to  the  Act.  the  58  acute  care 
hospitals  located  in  Puerto  Rico  began 
receiving  payments  under  the 
prospective  payment  system  effective 
with  discharges  occurnng  on  or  after 
October  1,  1987  .Mso,  effective  with  cost 
reporting  periods  that  began  on  or  after 
October  1,  1987,  alcohol /drug  hospitals 
and  units  that  had  been  excluded  from 
the  prospective  payment  system  under 
§  412.221  c)  of  the  regulations  began 
receiving  Medicare  prospective 
payments.  Thus,  only  59  short-term, 
acute  care  hospitals  remain  excluded 
from  the  prospective  payment  system 
under  section  1814(b)(3)  of  the  .Act  [m 
Maryland)  or  demonstration  projects  (in 
the  Finger  Lakes  regions  of  New  York 
State), 

As  of  March  1,  1989,  almost  900 
Medicare  hospitals  were  excluded  from 
the  prospective  payment  s>stem  and 
continue  to  be  paid  on  the  basis  of 
reasonable  cost  reimbursement,  subject 
to  limits  on  the  rate  of  their  cost 


increases.  These  hospitals  include 
psychiatric,  rehabilitation,  long-term 
care,  and  children's  hospitals.  Another 
1.637  psychiatric  and  rehabilitation  units 
in  hospitals  subject  to  the  prospective 
payment  system  are  excluded  from  the 
prospective  payment  system  as  of  the 
same  date.  These  units,  too.  are  paid  on 
the  basis  of  reasonable  cost 
reimbursement  subject  to  limits  on  the 
rate  of  their  cost  increases. 

More  than  560  hospitals  are  being 
paid  on  various  special  bases  under  the 
prospective  payment  system,  as 
required  by  statute.  They  include  sole 
community  hospitals,  rural  referral 
centers  and  cancer  treatment  and 
research  hospitals  that  meet  certain 
conditions.  In  addition,  there  are  some 
1500  hospitals  that  are  receiving 
additional  payments  on  the  basis  of 
being  classified  as  disproportionate 
share  hospitals  and  about  1130  hospitals 
receiving  additional  payments  for  the 
indirect  cost  of  medical  education. 
There  are  about  570  hospitals  that 
qualify  for  additional  paj-ments  under 
both  categories. 


V.  Impart  on  F.xrluriiHi  Ho'-pitsN 
Units 


?nd 


As  noted  in  the  previous  sectioa 
almost  900  Medicare  hospitals  and  1.640 
units  in  hospitals  included  in  the 
prospective  payment  system  currently 
are  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
requirement  of  5  413.40.  For  cost 
reporting  periods  beginning  in  FY  1990. 
these  hospitals  would  have  their 
individual  target  amounts  increased  by 
the  hospital  market  basket  percentage 
increase.  We  are  projecting  an  increase 
in  the  hospital  market  basket  of  5.8 
percent. 

The  effect  this  would  have  on  affected 
hospitals  and  units  would  vary 
depending  on  each  hospital's  or  unit's 
existing  relationship  of  costs  per 
discharge  to  its  target  amount,  and  the 
relative  gains  in  productivity  (efficiency) 
the  hospital  or  unit  is  able  to  achieve. 
For  hospitals  and  units  that  incur  per 
discharge  costs  lower  than  their  target 
amounts,  the  primary  impact  would  be 
on  the  level  of  incentive  payments  made 
under  {  413.40(d).  A  hospital  may 
receive  incentive  payments  for  incurring 
costs  that  are  lower  than  its  target 
amount,  but  may  not  receive  payments 
for  costs  that  exceed  the  target  amount. 
We  expect  the  increased  ceiling  on 
payments  would  maintain  existing 
incentives  for  economy  and  efficiency 
experienced  by  excluded  hospitals  and 
units. 
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VI.  Impact  of  the  Proposed  Changes  on 
Sole  Community  Hospitals  and  Rural 
Referral  Centers 

A.  Changes  in  the  Qua/,''yi.i^  Criteria 

'or  Sole  Corvmurily  Hospitals 

In  section  IV, B.  of  the  preamble  to  this 
proposed  rule,  we  explained  thai  under 
current  regulations,  a  hospital  may 
qualify  as  a  sole  community  hospital 
(SCH)  if  it  had  been  designated  as  an 
SCH  prior  to  the  beginning  of  the 
prospective  payment  system,  or  it  meets 
one  of  the  following  criteria 

•  It  is  located  more  than  50  miles  from 
other  like  hospitals. 

•  It  is  located  between  25  and  50 
miles  from  other  hospitals,  and  it— 

— Serves  at  least  75  percent  of 
inpatients  m  its  market  area; 

— Is  isolated  by  local  topography  or 
extreme  weather  conditions  for  one 
month  of  each  year  or 

—Has  fewer  than  50  beds  and  wouiti 
qualify  on  the  basis  of  market  share 
except  that  some  patients  seek 
specialized  care  unavailable  at  the 
hospital. 

•  It  is  located  between  15  and  25 
miles  from  other  hospitals  and  isolated 
by  local  topography  or  extreme  weather 
for  one  month  of  each  year. 

As  discussed  in  the  preamble  to  this 
proposed  nale,  we  are  concerned  about 
those  rural  hospitals  that  do  not  meet 
the  present  criteria  for  SCH  designanon. 
but  are  located  in  relatively  isolated 
localities  and  provide  a  major  portion  of 
the  health  care  services  to  the  Medicare 
beneficiaries  in  the  surrounding 
community  (hospitals  that  are  between 
25  miles  and  50  m.iles  from  the  nearest 
similar  hospital),  By  elim.mating  the 
market  share  criterion  for  hospitals 
located  more  than  35  miles  from  a 
similar  hospital,  we  would  help  ensure 
that  Medicare  beneficiaries  continue  to 
have  access  to  necessary  health  care 
services.  As  a  result  of  the  proposed 
change  in  qualifying  criteria  for  SCHs, 
we  estima'e  that  approximately  110 
more  rural  hospitals  would  qualify  for 
SCH  sta'us,  VVhe'hcr  or  not  the 
hospitals  actually  applv  for  SCH  status 
will  depend,  in  large  part,  on  whether 
they  will  be  advantaged  by  the  special 
payment  provisions  for  SCHs,  In 
addition  to  the  newly  eligible  SCHs.  we 
would  expect  the  proposed  change  to 
allow  a  hospital  that  gives  up  SCH 
status  to  reapply  after  1  year  to  have  an 
impact  on  the  number  of  SCHs.  We 
estimate  that  at  least  25  hospitals  have 
given  up  their  SCH  status.  We  anticipate 
that  some  of  these  hospitals  would 
reapply  for  SCH  s'atus  if  the  proposed 
rule  becomes  final.  In  addition,  we 
expect  some  exis'mi?  SCHs  whose 
pa\men'  '.a^9.%  are  Ipss  th  in  the  Federal 


rate  may  give  up  their  SCH  status  in 
jrder  to  obtain  the  Federal  rate  since  it 
would  be  easier  under  the  proposed 
change  for  them  to  regain  SCH  status  if 
their  circumstances  change.  The 
following  table  shows  the  distributions 
by  census  division  of  the  additional 
hospitals  that  would  meet  the  new  SCH 
qualifyin'3  criteria. 

Table  I--Distpibu-'On  of  Newly  Desig- 
nated SCHS  B*  Census  Division 
Under  Proposed  CRiTERtA 


C«nsus  division 

Number  of 

n«v»SCH9 

*Jew  Ef^giapd 

Mifldlo  Atlartic _... 

SojtTi  Atiarfic «„..«......„,„,«. 

East  NortT  Cantrat „„    „    ..„.. 

East  So^Jt^  -C^rtral  ..._„. 

<V9St  Nort^  i^anual „ . „„„ 

•Vest  S<Xith  ile'^'ral...            „....._ „ 

Wcxjriain                 .„„..„ 

Pacrfic „ 

2 

0 
12 
5 
4 
26 
11 
38 
11 

B.  Retention  of  Rural  Referral  Center 
Status 

As  discussed  in  section  1V,D,3.  of  the 
preamble  to  this  proposed  rule,  we  are 
proposing  to  reins'itute  our  policy  on 
penodic  review  of  the  status  of  hospitals 
designated  as  rural  referral  centers. 
L'nder  this  policy,  the  HCFA  Regional 
Offices  would  review  every  3  years  each 
referral  center's  data  on  medical  staff, 
number  of  discharges,  case-mix  index 
and  num.ber  of  beds  to  determine 
whether  a  hospital  that  has  been 
designated  as  a  referral  center  for  at 
least  three  full  cost  reporting  periods 
has  met  the  qualifying  criteria  in 
§  412.96  !bl  or  (cl  for  2  out  of  the  last  3 
years  or  meets  the  criteria  for 
designation  m  the  current  year  Fur 
those  hospitals  that  qualified  for  rural 
referral  center  status  using  the  revised 
bed  criterion  that  was  effective  on  April 
1. 1988,  the  review  of  these  hospitals 
would  not  begin  until  the  completion  of 
their  third  full  cost  reporting  period  that 
began  on  or  after  April  1. 1988.  Based  on 
the  cost  report  information  available  to 
us.  we  estimate  that  about  75  percent  of 
those  hospitals  now  meeting  the 
-equirements  for  rural  referral  center 
status  would  retain  their  referral  center 
status  on  the  basis  of  the  retention 
criteria.  Some  additional  hospitals  may 
retain  their  status  as  a  result  of 
qualifying  for  referral  center  status  on 
the  basis  of  their  most  recent  cost 
reports. 

To  properly  interpret  and  understand 
the  significance  of  our  estimate,  two 
points  should  be  noted.  First,  our 
judgment  as  to  how  many  hospitals  may 
lose  their  status  as  referral  centers  is 


based  on  the  latest  case-mix  and  cost 
report  data  available  to  us.  Although  the 
number  of  discharges  and  bed  size  do 
not  usually  change  dramatically  from 
one  year  to  the  next,  some  hospitals  that 
may  not  meet  the  referral  center 
retention  criteria  based  on  the  data  in 
our  possession  may  meet  the  criteria 
based  on  later  case-mix  or  cost  report 
data.  Hence,  our  estimate  of  the  number 
of  RRCs  failing  to  meet  the  present 
qualifying  criteria  is  predictive  rather 
than  determinative.  Secondly,  any 
hospital  that  does  not  retain  its  referral 
years  center  status  as  a  result  of  the 
proposed  review  policy  may  reapply  in 
subsequent  years  for  referral  center 
status  if  it  believes  that  it  again  meets 
the  qualifying  criteria. 

In  total,  we  estimate  the  payments  to 
those  hospitals  that  no  longer  retain 
rural  referral  center  status  would  have 
their  payments  reduced  by  $20  million 
during  FY  1990.  For  an  individual 
hospital,  payments  would  be  reduced  by 
11  percent  effective  with  discharges 
occurring  on  or  after  the  beginning  of  its 
FY  1990  cost  reporting  period  over  what 
its  payment  would  have  been  if  the 
hospital  had  retained  rural  referral 
center  status.  This  reduction  represents 
the  difference  between  the  proposed  FY 
1990  rate  for  rural  hospitals  and  for 
other  urban  hospitals.  (The  payment 
difference  would  be  reduced  if  Congress 
provides  for  a  higher  update  for  rural 
hospitals,  as  recommended  by  the 
Secretary  (See  Appendix  C  to  this 
proposed  rule).) 

VII.  Analysis  of  the  Quantifiable  Impact 
of  Proposed  Changes  Affecting  Rates 
and  Payment  Amounts 

A  Basis  and  Methodology  of  Estimates 

The  data  used  in  developing  the 
following  quantitative  estimates  of 
changes  in  payments  presented  in  Taiile 
II,  below,  are  taken  from  FY  1988  billi-a; 
data  and  hospital-specific  data  for  FY 
1986  and  FY  1987,  As  in  previous 
analyses,  we  propose  to  compare  the 
effects  of  changes  being  proposed  in  this 
document  for  FY  1990  to  our  estimate  of 
the  payment  amounts  in  effect  for  FY 
1989, 

In  addition,  we  have  treated  all 
hospitals  in  our  data  base  as  if  they  had 
the  same  cost  reporting  period;  that  is.  a 
cost  reporting  period  coinciding  with  the 
Federal  fiscal  year.  Furthermore,  our 
model  does  not  take  into  account  any 
prospective  behavioral  changes  in 
response  to  these  proposals. 

The  tables  and  the  discussion  that 
follow  reflect  our  best  effort  to  identify 
and  quantify  the  effects  of  the  changes 
being  proposed  in  this  document.  It 


should  be  noted,  however,  that  as  a 
result  of  gaps  in  our  data,  we  are  unable 
to  quantify  some  of  the  effects  of  the 
proposed  rule.  Also,  we  could  not  utilize 
all  the  hospitals  in  the  recalibration  or 
outlier  data  sets  for  modeling  the  impact 
analysis  because  in  some  cases  the 
hospital-specific  data  necessary  for 
constructing  our  impact  mode!  were 
missing.  Data  on  hospital  bed  size  and 
type  of  control  were  the  data  elements 
most  frequently  missing.  The  absent 
data  prevented  us  from  properly 
classifying  and  displaying  these 
hospitals  in  the  impact  analysis.  The 
missing  data,  however,  did  not  prevent 
us  from  using  the  discharges  from  these 
hospitals  in  recalibrating  the  ORG 
weights  or  calculating  the  proposed 
outlier  payments  that  are  included  in  the 
final  column  of  Table  II  showing  the 


combined  effects  of  all  proposed 
changes. 
The  following  analysis  examines  the 

proposed  changes  to  the  ORG  weights 
and  wage  index  separateh.  That  is,  all 
variables  except  those  associated  with 
the  provision  under  examination  were 
held  constant  so  as  to  display  the  effects 
of  each  provision  compared  to  the 
baseline  jF^Y  1989)  provisions.  In  the  Idst 
column  (column  3).  we  present  the 
combined  effect  of  all  changes  being 
proposed  in  this  rule.  That  is.  column  3 
displays  the  combined  effects  of  the 
previous  four  columns  as  well  as  the  FY 
1990  update  factor  and  the  updating  of 
the  outlier  payment  thresholds  As  such. 
this  last  column  is  the  only  one  m  which 
the  effects  of  ail  the  quantifiable 
payment  policy  changes  on  simulated 
FY  1990  payments  are  reflected. 


Ccnsistent  with  the  display  of  the 
impact  presented  in  Table  IL  the 
following  discussion  is  divided  into  two 
parts.  The  first  part  (columns  1  and  2) 
describes  the  effects  of  two  major 
changes  being  proposed  in  this 
document:  the  annual  changes  to  the 
ORG  classification  system  and 
recalibration  of  the  DRG  weights 
required  under  section  1888(d)(4)(C)  of 
the  Act  (including  the  adjustment  for 
increased  case  mix);  and  replacement  of 
the  current  wage  index  based  on  an 
equal  blend  of  1982  and  1984  wage  data 
with  a  wage  index  based  on  1964  wage 
data.  The  final  section  discusses  the 
combined  effect  of  all  provisions  being 
proposed  in  this  rule. 

BiLLIftG  COM    <-»-*i„M 
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TABLE  II- -IMPACT  CF  THS  PROPOSED  CHANGES  IN  THE  PROSPECTIVE 
PAYMENT  CYCTEM  FOR  FY  1990 


Table  II  -  continued 
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TABLE  II- -IMPACT  :¥    IMS  FPOPOZZD    CHANGES  IN  THE  PROSPECTIVE 

FAYMrNT  CYCTEM  FCP  FY  1990 


Table  II  -  continued 


All  Hospitals 

Urban  by  ReRJon 
New  England 
Middle  Atlantic 
South  Atlantic 
East  North  Central 
East  South  Central 
West  North  Central 
West  South  Central 
Mountain 
Pacific 
Puerto  Rico 

Rural  by  Region 
New  England 
Middle  Atlantic 
South  Atlantic 
East  North  Central 
East  South  Central 
West  North  Central 
West  South  Central 
Mountain 
Pacific 
Puerto  Rico 

Large  Urban  Areas 
(population  over 
1  million) 


Other  Urban  Areas 
(population  of 

1  million  or 

fewer) 


-}  f 
Hosp  :  *  ,a  Ls 


1/ 


5  ,bGo 


132 
,3 '6 

I  '  9 
201 
3  7b 
12  3 
515 


61 
96 
34  a 
332 
311 
588 
438 

0   7  "1 


1.480 


,  iuo 


Reclassif  i,c3t  ion 

Wage 

a-1 

Index 

All 

9.t^~^l  itrai  loni.'' 

Changel'' 

Changes-'' 

'  •■  ' 

(2) 

(3) 

1.3 


-1.3 
-1.1 
-1.2 
-1.2 
-1.2 
-1.1 
■1.2 
-1.2 
-1.2 
■1.6 


-1.6 

-1.5 

1.7 

1.8 

-1.8 

■2.0 

2.0 

-1.9 

-1.8 

-1.9 


-1.2 


-1.2 


-0.1 


-0.2 


O.I 


4.0 


0.5 

4.3 

O.I 

3.9 

0.0 

4.2 

0.  7 

3.5 

0.0 

4.2 

O.I 

4.5 

O.l 

4.1 

0.0 

4.3 

O.I 

4  .4 

0,0 

3.9 

0.5 

4.5 

0.4 

3.0 

0.6 

4.8 

0.0 

4  ,0 

0.4 

3.8 

0.1 

3.7 

0.  7 

3.  7 

0.  7 

3.4 

0.5 

3.4 

0.1 

3.7 

3.9 


4.2 


Rural  Hospitals 
0-49  Beds 
50-99  Beds 
100-149  Beds 
150-199  Beds 
200  ^■   Beds 

Teaching  Status 
Nonteaching 
Resident/Bed  Ratio 

Less  than  0.25 
Resident/Bed  Ratio 

0.25  or  Greater 

Disproportionate  Share 

Hospitals  (DSH) 

Non-DSH 

Urban  DSH  100  Beds 

or  more 
Urban  DSH  fewer  than 

100  Beds 
Rural  DSH 

Urban  Teaching  and  DSH 

Both  Teaching  and  DSH 

Teaching  only 

DSH  only 

Nonteaching   and  Non-DSH 

Other  Special 
Status   (rural) 
Sole  Community 

Hospitals   (SCHs) 
Rural  Referral 

Centers    (RRCs) 
Both   SCH  &   RRC 


Number 

Rec  lassif  icat  icn. 

*  .,.  i.  f 

cf 

and 

:nd*-x 

All 

Hospitals-i' 

RecalibraLion^'' 

Change 

3/ 

Changes!' 

(1) 

(2) 

(3) 

2.620 

-1.8 

0.0 

3.9 

I  ,064 

-2  2 

-0.1 

3.3 

833 

-  2  ,  0 

-0.1 

3.5 

368 

••1,8 

0.0 

4.0 

150 

..  1   7 

4 

-0.2 

3.6 

151 

-1,4 

0.2 

4.6 

4.471 
913 
221 


4 

.111 

1 

.058 

132 

305 

573 

480 

617 

316 

309 

195 
23 


-0.9 

1  .  6 

-•  1  ,  i 

-1.5 

-1  a 

1  c 

•  1  1 
■•  1 . « 

•••  1  « 


0.0 


0.1 


-0.1 


-0.3 


u     i 
0  ,0 


-0.1 

0.1 

0,1 


4.0 


4.1 
4.0 

3.5 

3.2 


4.1 
4.1 
3.9 
4.0 


3.6 

5.6 
4.1 


Urban  Hospitals 

0-99   Beds 
100-199   Beds 
200-299   Beds 
300-399   Beds 
400   *■   Beds 


2,98b 
69  3 

773 

5  79 

6  ID 
271 


-1.2 
-1.8 
-1.5 
-1.3 
-1.1 
-0.9 


-0 
0, 
-0 
-0, 

0, 
-0 


.  1 

.6 

.8 

,0 

1 

2 
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TABLE    II 


:  o'".  t  mut^d 


Nu.T.ber 
Hospitalsl^ 


Reclassification   Wage 

and                          Index  All 

Recalibratiorxi^      Char^gel^  Changes^^ 

(1)                               (2)  (3) 


Type  of  Ownership 

Vo  luntary 
Proprietary 

Goverr^'^ent 


3.022 
916 

1,551 


-1.2 
-1.4 
■1.4 


■0  1 

0.  1 
0  0 


4  0 
4.0 


1/   Because  data  necessacy  to  classify  some  hospitals  by  category  were  missing, 

some  hospitals  were  omitted  from  the  analysis.   Therefore,  the  total  number  of 
hospitals  in  each  catpg:ry  "ay  not  pqual  the  national  total, 

2/   Recalibration  of  the  ORG  weights  ,i' i  :  ;.assif  icat  ion  changes  are  based  on  FY 
1988  MEDPAR  data  and  are  performed  annually  in  accordance  with  section 
1886(d)(4)(C)  of  the  Act   This  column  reflects  the  -1.35  percent  adjustment  m 
the  DRG  weights  for  increased  case  mix. 

3/   The  proposed  wage  index  constructed  entirely  from  1984  hourly  wage  data  was 

compared  to  the  current  wage  index  which  is  based  on  a  blend  of  1982  and  1984 
data.   The  proposed  wage  index  also  reflects  changes  required  by  section 
1886(d)(8)(C)  of  the  Act  (which  was  added  by  section  8403(a)  of  Pub.  L. 
100-647),   This  provision  requires  the  Secretary  to  com.pute  a  separate  wage 
index  value  for  an  urban  or  v^v^l    area  if  the  wage  index  value  for  that  area 
was  reduced  as  a  result  of  deeming  the  hospitals  in  certain  rural  counties  as 
urban  in  accordance  with  section  1886(d)(8)(B)  of  the  Act, 

4/   This  colum,n  shows  the  combined  effects  of  all  the  previous  columns  as  well  as 
the  effects  of  updating  the  FY  1989  standardized  payment  amounts  by  the  market 
basket  increase  as  mandated  by  section  1886 (b) ( 3 ) ( B)  (  1 )  of  the  Act.   Also,  FY 
1'539  baseline  payments  reflect  an  estimate  of  outlier  payments  at  5.5  percent 
in  contrast  to  the  5.1  percent  set  for  the  outlier  pool.   This  estimate  of 
payments  from  the  outlier  pool  is  exclusive  of  the  approximately  1.0  percent 
additional  outlier  payments  that  result  from  the  limitation  of  the  day 
limitation  on  inpatient  hospital  services  under  Pub.  L.  100-360.   Because  our 
total  FY  1990  estimated  payments  do  not  perpetuate  this  0.4  percent  excess  of 
outlier  payments  relative  to  the  outlier  pool,  this  column  reflects  the  0,4 
percent  reduction  in  to-.al  prospective  payments  necessary  to  ensure  equality 
between  projected  outlier  payments  and  the  outlier  offsets.   In  addition,  this 
column  captures  certain  interactive  effects  that  we  are  not  able  to  quantify, 
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B.  Proposed  Chariiies  to  the  DRG 
Classification  System  and  Recalibration 
of  the  DRG  Weights,  and  Changes  to  the 
iVage  Index 

In  Column  1.  we  presen!  the  c  ombinecl 
effects  of  revising  the  current  DRG 
definitions  and  recalibrating  the  weigh!.s 
to  reflect  changes  in  practice  patterns, 
modes  of  treatment,  and  new 
technologies  as  required  each  year  by 
section  1886(d)(4)(C)  of  the  Act,  These 
changes  are  described  in  section  II, C.  of 
the  preamble  to  this  proposed  rule.  (The 
DRGs  that  have  been  recalibrated  for 
this  analysis  also  reflect,  insofar  as 
possible,  the  proposed  changes  to  the 
DRG  classification  system  set  forth  in 
section  II.B.  of  the  preamble  of  this 
proposed  rule.)  As  part  of  recalibrating 
and  normalizing  the  DRG  weights,  we 
are  proposing  to  adjust  all  the  DRG 
weights  to  correct  for  increases  in  the 
average  case-mix  index  that  have 
resulted  from  past  GROUPER 
modifications.  As  explained  in  detail  in 
section  II. D.  of  the  preamble  to  this 
proposed  rule,  we  are  proposing  to 
reduce  each  DRG  weight  by  1.35  percen- 
over  what  it  would  have  been  without 
this  adjustment.  Thus,  in  the  following 
analysis,  we  compared  estimated  FY 
1989  hospital  payments  using  an 
estimate  of  each  hospital's  case-mix 
index  based  on  the  current  DRG 
classifications  and  weighting  factors  to 
FY  1989  simulated  payments  using  an 
estimate  of  each  hospital's  case-mix 
index  based  on  the  proposed  DRG 
classifications  and  recalibrated 
weighting  factors. 

Nationally,  the  reduction  we  are 
proposing  to  make  in  the  DRG  weights 
to  account  for  the  1.35  percent  increase 
in  the  case-mix  index  is  the  only 
measurable  effect  on  the  reclassification 
and  recalibration  of  the  DRG  weights. 
Since  this  adjustment  would  be  made  on 
a  uniform  basis  to  all  DRG  weights,  it 
would  result  in  the  same  percentage 
reduction  across  all  classes  of  hospitals 
However,  within  certain  census 
divisions  and  among  certain  types  of 
hospitals,  DRG  reclassification  and 
recalibration  appears  to  have  a 
differential  impact  on  hospital  payments 
as  a  result  of  shifts  in  the  relative 
weights  among  DRGs.  In  analyzing  these 
shifts,  we  found  that  the  DRGs  with 
increased  relative  weights  tended  to  he 
more  expensive  initially  (higher 
weighted)  than  the  DRGs  with 
decreased  relative  weights.  Since  niral 
hospitals  have  a  lower  case  mix,  one 
result  is  that  the  average  case  weight  fur 
rural  hospitals  would  decrease  relative 
to  the  average  case  weight  for  urban 
hospitals.  Consequently,  reclassifying 
and  recalibrating  DRGs  would  have  a 


disproportionate  impact  on  rural 
hospitals.  The  average  reduction  in 
payments  to  rural  hospitals  would  be 
about  1.8  percent  compared  to  an 
average  reduction  of  about  1.2  percent 
for  urtian  hospitals  when  we  hold  other 
payment  vanaljjes  constant.  Holding  all 
other  payments  variables  constant,  rural 
hospitals  with  fewer  than  50  beds  would 
experience  a  reduction  in  payments  of 
2,2  percent.  This  is  a  reduction 
Pignificanth  greater  than  the  1.3  percent 
reduction  accounted  for  by  the  proposed 
adjustment  to  the  DRG  weights.  Holding 
ail  other  payment  variables  constant, 
sole  community  hospitals  and  other 
rural  hospitals  would  experience 
payment  reductions  of  about  1.8  percent. 

The  fact  that  DRG  reclassification  and 
recalibration  has  the  greatest  impact  on 
small  rural  hospitals  and  sole 
community  hospitals  may  explain  the 
larger  than  average  reductions  for  rural 
hospitals  in  the  West  .\orth  Central. 
West  South  Central  and  Mountain 
census  divisions.  The  majority  of  small 
hospitals  and  sole  community  hospitals 
are  located  in  these  areas. 

Cohimn  2  of  Table  11  displays  the 
estimated  effects  of  changes  to  the  wage 
index  being  proposed  in  this  proposed 
rule.  As  discussed  in  section  III  of  the 
preamble  to  this  proposed  rule,  we  are 
proposing  to  base  the  wage  index 
required  under  section  lB86(d)(3)(E)  and 
1886(d)(9)(B)(vi)  of  the  Act  entirely  on 
1984  gross  hourly  wage  data  rather  than 
on  an  equal  blend  of  an  index  based  on 
1982  gross  hourly  wage  data  and  one 
based  on  1984  data  (as  described  in 
section  IILB.  of  the  preamble  to  this 
proposed  rule).  The  proposed  wage 
index  values  also  reflect  changes 
required  by  section  1886(d)(8)(C)  of  the 
Act  (which  was  added  by  section 
8403(a)  of  the  Technical  and 
Miscellanf'ons  Revenue  Act  of  1988 
(Pub.  L,  100-647).  This  provision  requires 
the  Secretary  to  compute  a  separate 
wage  index  value  for  an  urban  or  rural 
area  if  the  wage  index  value  for  that 
area  was  reduced  as  a  result  of  deeming 
hospitals  in  certain  rural  counties  as 
urban  in  accordance  with  section 
1886(d)(8)(B)  of  the  Act 

The  proposed  changes  to  the  wage 
index  would  have  no  significant  effect 
on  overall  payments.  The  effect  on 
hospitals  in  different  geographic  areas 
varies  from  an  average  0.6  increase  in 
payments  for  hospitals  in  the  rural  areas 
of  the  South  Atlantic  census  division  to 
a  0  7  reduction  in  payments  for  hospitals 
located  in  the  rural  localities  of  the 
West  South  Central  and  Mountain 
census  divisions  and  for  the  hospitals  in 
the  urban  areas  of  the  East  North 
Central  census  division.  Generally,  the 


proposed  wage  index  changes  would 
have  no  effect  on  the  overall  distribution 
of  payments  to  rural  hospitals  and  cause 
only  a  slight  reduction  to  urban 
hospitals.  The  proposed  changes  to  the 
wage  index  would  have  no  effect  on 
rural  hospitals  with  fewer  than  50  beds. 

C.  Combined  Effects 

Column  3  of  Table  II  shows  the  FT 
1990  rates  that  incorporate  the  combined 
effects  of  all  the  proposed  changes  we 
are  able  to  quantify.  In  addition  to  the 
changes  described  in  columns  1  and  2. 
column  3  reflects  the  update  factors 
mandated  under  section  1886(b)(3)(B)(i) 
of  the  Act 

Because  Column  3  combines  the 
proposed  FY  1990  payment  rates  and  all 
other  proposed  changes,  the  effects 
displayed  also  include  the  payment 
offset  for  outlier  payments  required 
under  section  1886(d)(5)(A)(iv)  of  the 
Act.  This  provision  requires  that  total 
outlier  payments  should  not  be  less  than 
five  percent  nor  more  than  six  percent  of 
total  prospective  payments.  In  our 
analysis,  similar  to  the  analysis  for  FT 
1989,  we  have  set  outlier  thresholds  and 
offset  urban  and  rural  rates  for  outliers 
so  as  to  yield  estimated  outlier 
payments  for  FY  1990  equal  to  5.1 
percent  of  total  DRG  payments.  In 
addition,  section  1886(d)(9)(b)(iv)  of  the 
Act  requires  that  the  urban  and  rural 
rates  be  offset  by  the  same  percentage 
of  total  payments  that  are  outlier 
payments  for  urban  and  rural  hospitals, 
respectively.  Based  on  the  most  recent 
discharge  data  available,  however,  we 
anticipate  that  total  outlier  payinents  for 
FY  1989  (exclusive  of  the  impact  of  Pub. 
L  100-360)  will  equal  5.5  percent  of  total 
prospective  payments,  instead  of  the  5.1 
percent  accounted  for  by  the  otTsets  to 
the  current  rates.  Therefore,  column  3 
also  reflects  a  reduction  of  0.4  percent  in 
payments  compared  to  FY  1989 
payments  because  the  FY  1989  baseline 
payments  are  overstated  by  the  0.4 
percent  outlier  payments  in  excess  of 
the  outlier  offsets  reflected  in  the  FY 

1989  standardized  amounts.  The  5.5 
percent  estimate  of  payments  from  the 
outlier  pool  is  exclusive  of  the 
additional  outlier  payments  that  result 
from  the  elimination  of  the  limitation  on 
inpatient  hospital  services  under  section 
101  of  Pub.  L.  100-360.  Outlier  payments 
resulting  from  the  provisions  of  Pub.  L 
100-360  are  estimated  at  one  percent  of 
total  ORG  payments,  resulting  in  an 
estimated  6.5  percent  in  total  FY  1989 
outlier  payments.  We  estimate  that  the 
additional  outlier  payments  resulting 
from  the  changes  made  by  Pub.  L  100- 
360  would  also  be  one  percent  in  FY 

1990  and  would  result  in  FY  1990  outlier 


19746 


I 
Federal  Re^ster  /  Vol    54,  No    B7  /  Monday    M^y  8.  1989  /  Proposed  Rules 


payments  e<}ual  to  6.1  perc«nt  of  total 
ORG  payments. 

Natiooally,  the  effects  of  dU  t-hanges 
we  are  proposing  are  expected  to  result 
.n  a  4.0  percent  payment  increase. 
(/eogiaphically  hospitals  :n  rural  areas 
of  the  South  Atlantic  census  division 
would  receive  the  largest  percentaso 
increase  in  prospective  payments  of  4  8 
percent.  However,  hospitals  in  rural 
areas  of  the  Middle  Atlantic  census 
division  could  expect  only  a  3.0  percent 
increase  over  FY  1989  payments. 

Generally,  urban  hospitals  would 
receive  a  payment  increase  averaging 
4,1  percent  (the  national  average)  while 
the  average  increase  for  a'l  rural 
hospitals  would  be  3.9  percent.  .'X.Tiong 
rural  hospitals,  i!  appears  that  hospitals 
with  over  2tX3  beds  would  receive  an 
mcrcHse  in  payments  of  4  6  percent 
while  hospitals  with  fewer  than  50  beds 


would  receive  rin  increase  of  about  3. 'J 
percent. 

Among  the  different  types  of 
hospitals,  rural  referrdl  centers  would 
rtH;eive  the  largest  mcTease  i.i  payments 
1 5.6  percent)  while  disproportionate 
share  hospi'ais  located  m  rural  areas 
would  receive  the  smallest  payment 
increase  (3.2  percent).  Sole  community 
hospitals  would  receive  an  increase  of 
ribout  3  6  percent.  Tvpe  of  ownership 
does  not  appear  to  be  a  factor 
mnuencing  payment  increases- 
Hospitals  grouped  by  type  of  control 
(voluntary,  proprietary  and  government) 
would  receive  payment  increases  at  or 
near  the  national  a\  erage  percentage 
increase 

We  must  point  out  that  there  are 
interactions  that  result  from  the 
combining  of  the  various  separate 
provisions  analyzed  in  the  previous 


columns  that  we  are  vmable  to  isolate. 
Ilius.  the  values  appearing  in  column  3 
do  not  represent  merely  the  additive 
effects  of  the  previous  columns  plus  the 
update  factors. 

Table  III  presents  the  projected  l-'Y 
1990  average  payments  per  case  for 
urban  and  rural  hospitals  and  for  the 
different  cate^riea  of  hospitals  shown 
m  Table  II,  and  compares  them  to  the 
average  estimated  per  case  payments 
for  FY  1989.  As  such,  this  table  presents 
the  combined  effects  of  the  proposed 
changes  presented  in  Table  II  in  terms  of 
the  average  dollar  amounts  paid  per 
discharge.  Ttiat  is.  the  percentage 
change  in  average  payments  from  FY 
1989  to  FY  1990  equals  the  percentage 
changes  shown  in  the  last  column  of 
Table  II. 


rABcE  lit.— Comparison  Of  Pavment  Per  Case 


All  hospitate 

Urtsan  t>y  rtgon 

f«w  England  ... 

Middto  AOartK.. 

S<xl«^  Anar«c  . 

Eut  Nortti  C^fttnt  ~., 
East  South  C«nvai  ._ 

West  North  CaotraJ  . 
wmi  South  Canual  „ 

Uouniam „ 

PksHc 

Puario  Rico 

"urai  by  ragnn 

Stm  England 

MKjdla  ABanK 

South  AOanac 

Ea«t  NoTTh  Cantral ... 
Eaat  South  Cantral . 
Wett  North  Central.. 
Wew  Sooth  Cantral . 

Mountain 

Pacrtic      

Puario  Bico 


Large  urtan  areaa 
(populationa  t>v«r  I  rrnWon) 

Cth«r  urtan  araaa 

(poculationa  with  i  ixlkon  or 

C'rtan  hoapMls 

0-«9  bada  

100-199  b«Ja.._ 


200-299  D«1a. 

«oo^ 


^Lval  tXMtxtalt 
0-49  bada 
50-99  b«M 

100-149 
150-190 
200  •-  bads 
'^eacNng  stalua 
fitontaachmg 

Raaclant  bad  raw  lass  than  0.26 
na*dan4/bad  ratio  02S  or  i 


Numtjer  of 

hosprtats 


Onoroporvinata  Shara  Hospitala  IDSH) 

NofvOSM   .  

UrtJan  t)SH  too  bads  or  mora  

Urtwn  OSH  l««ar  than  100  Dads 


$s,6oe 

182 
376 
444 
S40 
179 
201 
376 
123 
515 
SO 

61 
96 
344 
332 
311 
588 
438 
270 
172 
8 

1,480 

1.506 

2.986 

693 

778 

579 

610 

271 

2.620 

1.064 

833 

368 

150 

151 

4.471 
813 
221 

4.111 

1,058 

132 


Avarage  FY  '  Avarage  FY 

1989  1990        j  Percenij 

payrnent     '     payment        change' 
per  ease  (t)  ;  per  case  (2)  | 


-r 


I 


$4,578 

5,194 
5,646 
4,614 
4,963 
4J?86 
5,077 
4,631 
4.976 
5.764 
2,015 

3,562 
3,328 
£,999 
3,015 
2.606 
2.814 
2,734 
3,118 
3,673 
1.561 

5,496 

4,571  t 
5.044  I 
3,868  ; 
4,306  I 
4,701 
5,122  I 
6,043  { 
^967 
2.506  I 
2.686  ' 
2.906  I 

3.159  i 
3,487  I 

3.830  ■ 
5.068  I 
7,552  i 

I 

4.160  , 
5,560  i 
4.296  t 


I 


p 

$4,762 

5,417 
5,864 
4,809 
5,136 
4,464 
5v305 
4,822 
5.189 
6,016 
2.094 

3,721 
3,427 
3,144 
3.135 
2.704  j 
2.917 
2.836  , 
3.222  ' 
3,797 
1.608  i 

5,714  I 

i 

4,763  : 
5,248  j 

4,006  I 
4.471  i 
4,888  i 
5,334  I 
6,296  I 
3.072  I 
2.590  ; 
2,779  ' 
3,021  ' 
3.273  1 
3.646 

3.981 
5,274 
7.872 

4,329 

5,784 
4.445 


4.0 

43 

3.9 
42 
35 
42 
45 
41 
43 
44 
39 

45 
30 
48 
40 
38 
37 

3  7 
34 
34 
37 

39 

42 

4.1 
16 
38 
40 

4  1 
42 
39 
33 
35 
40 
36 
46 

40 
40 
42 

41 
40 
35 
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Table  III.— Comparison  of  Payment  Per  Case— Continued 

[FY  1990  Compared  to  FV  -965] 


Rural  DSH 

Urban  teactiing  afxJ  DSH 

Botti  teaching  arid  DSH _.. 

Teaching  only 

DSH  only _ 

Nonteaching  and  non-DSH 

Other  special  status  (rural) 

Sole  Comnnjnity  Hosprtal  (SCHs).... 

Rural  Refen-al  Center  (RRCs) 

Both  SCH  and  RRC 


Type  of  ownership 

Voluntary __...._ 

Prop  net  ary „ 

Government „ 


Nutntarof 


305 

573 

400 

617 

1,316 

309 

195 

23 

3,022 

916 

1.551 


FY 


Avaraoe 

1969 


payment 
per  case  (1) 


2.856 

6,138 
5,245 
4,527 
4,263 

2.944 
3,563 
3,614 

4,752 
4.096 
4.147 


FY 


Awarage 
IMP 
psymont 
|MrcaM(2) 


2.951 

6.386 
5.462 
4,703 
4.434 

3.050 
3,761 
3.704 

4,943 
4267 
4.313 


■Percentage  changes  show  in  this  column  are  taken  from  Table  II  column  3  Becmne  the  doOar  amounts  shown  in  ttvs  tatote  we  roundad  to  (ha 

percentage  changes  computed  on  t.ne  basjs  of  these  amounts  wrli  differ  siigntly  from  thosa  (taptsyed  in  Ms  COhana 


changa*  (3) 


3^ 

41 

41 
3.9 
4.0 

36 
5.6 
4.1 

4.0 
4.2 

40 


Appendix  B 

February  28. 1989, 

The  Honorable  Jim  Wright.  Speaker  of  the 

House  of  Representatives,  Washington, 

DC  20515, 

Dear  .Vlr.  Speaker  Section  1886fe)f31fB)  of 
the  Social  Security  Act  requires  that  the 
Secretary  of  Health  and  Human  Ser\'ices.  not 
later  than  March  1, 1989,  report  to  the 
Congress  his  initial  estimate  of  the  apphcaijle 
percentage  increase  for  FY  1990  that  he  will 
recommend  for  hospitals  subject  to  the 
Medicare  prospective  payment  system  (PPS) 
and  for  excluded  hospitals.  This  submission 
constitutes  the  required  report. 

President  Reagan's  final  budget,  submitted 
to  you  on  January  9lh,  contained  a  proposal 
that  all  hospitals  receive  an  update  in  their 
payments  for  FY  1990  of  3.2  percent,  which  is 
equal  to  the  market  basket  rate  of  increase 
(projected  in  the  budget  at  4.7  percent)  less 
1.5  percentage  points.  Accordingly,  this 
constitutes  our  initial  estimate  of  the 
applicable  percentage  increase  that  we  will 
eventually  recommend.  fWe  note  that  under 
the  special  Medicare  rule  of  Gramm-Rudman- 
Hollings,  the  maximum  sequester  would 
imply  an  effective  update  of  1.''  percent  in  FY 
1990.) 

As  President  Bush  indicated  in  his 
February  9  message.  Medicare  expenditures 
have  more  than  doubled  every  seven  years 
and,  without  further  reform,  expenditures  will 
continue  to  soar  at  double-digit  annual  rates 
for  the  foreseeable  future.  Hence,  it  is  the 
intent  of  the  Administration  that  we  act  to 
modestly  restrain  the  growth  in  Medicare 
payments  to  hospitals  (and  other  providers). 

In  addition,  President  Bush's  budget 
endorsed  a  proposal  that  had  been  included 
in  the  Reagan  FY  1990  budget  to  reduce  the 
indirect  medical  education  payment 
adjustment.  Teaching  hospitals  historically 
have  had  .Medicare  operating  margins  that 
have  been  appreciably  higher  than  the 
national  average.  If  the  inequitable  payment 
adjustment  is  not  reduced,  this  would 
continue  to  be  the  case. 

Our  recommendation  for  the  updates  is 
contingent  on  current  projections  of  relevant 


data,  and  comes  before  we  have  had  the 
opportunity  to  evaluate  fully  the 
recommendutions  of  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  We  will 
make  our  finai  recommendation  on  the 
appropnate  percentage  increases  for  FY  1990 
nearer  the  bepinr.ing  of  the  new  Federal  fiscal 
year.  t)ased  on  our  analj  sis  of  the  latest 
estimates  of  ail  relevant  factor*?,  including 
ProPAC's  recommendation*. 

Sincerely. 
Don  .M.  Newman, 
Acting  Secretary. 
February  28.  1989. 
The  Honorable  Dan  Quayle, 
President  of  the  Senate. 
Washington.  DC  21i510 

Dear  Mr  President:  Section  1886(e)(3)(B)  of 
the  Social  Security  Act  requires  that  the 
Secretary  of  Health  and  Human  Services,  not 
later  than  March  1.  1989,  report  to  the 
Congress  his  initial  estimate  of  the  applicable 
percenta^p  ini;rease  for  FY  1990  that  .he  will 
recommend  for  hospitals  subject  to  the 
Medicare  prospective  payment  system  (PPS) 
and  for  excluded  hospitals.  This  submission 
constitutes  the  required  report 

President  Reagan's  final  budge*.  6ubm;'*e.! 
to  you  on  January  9th.  contained  a  proposal 
that  all  hospiidls  receive  an  update  m  iheir 
payments  for  i-'Y  1990  of  3,2  percent,  which  is 
equal  to  the  market  basket  rate  of  incrpuse 
(projected  m  the  budget  at  4  7  percent i  lest 
1.5  percentage  points.  Accordingly  this 
constitutes  our  initial  estimate  of  the 
applicable  percentage  increase  that  we  wilJ 
eventually  recommend.  |We  note  that  under 
the  special  Medicare  rule  of  Gramm-Rudroan- 
Hollings.  the  maximum  sequester  would 
imply  an  effective  update  of  2.7  percent  in  FY 
1990] 

As  President  Bu.sh  inciicated  ;n  his 
February  9  message.  Medicare  expenditures 
have  more  than  doubled  even-  seven  year"; 
and.  without  further  reform,  expenditures  w  11 
continue  to  soar  at  double-digit  annual  rates 
for  the  foreseeable  future.  Hence,  it  is  the 
intent  of  the  .Administration  that  wp  art  to 
modestly  restrain  the  growlh  m  Medicare 
payments  to  hospitals  (and  other  providers). 


In  addition.  President  Bash's  budget 
endorsed  a  proposal  that  had  been  included 
in  the  Reagan  FY  1990  budget  to  reduce  the 
indirect  medical  education  payment 
adjustment  Teaching  hospitals  historically 
have  had  Medicare  operating  margins  that 
have  been  appreciably  higher  than  the 
national  average.  If  the  inequitable  payment 
adjustment  is  not  reduced,  this  would 
continue  to  be  the  case. 

Our  recommendation  for  the  updates  is 
contingent  on  current  projections  of  relevant 
data,  and  comes  before  we  have  had  the 
opportunity  to  evaluate  fully  the 
recommendations  of  the  Prospective  Payment 
Assessment  Commission  (ProPAC).  We  will 
make  our  final  recommendation  on  the 
appropriate  percentage  increases  for  FY  1990 
nearer  the  beginning  of  the  new  Federal  fiscal 
year,  based  on  our  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including 
ProPAC's  recommendations. 

Sincerely, 
Don  M.  Newman, 
Acting  Secretory. 


>mmendation  of 
Rate«!  of  Payment  for 

Sen,  n.  ."S 


,Appendi\  V, -Rt 

I  pdfltf  Factors  f 
Inpatient  Hospit 

1   Background 

Several  provisions  of  the  Social 
Security  Act  (the  Act)  impose 
requirements  concerning  procedures  for 
setting  update  factors  for  Medicare 
payment  for  inpatient  hospital  services 
furnished  during  FY  1990.  The  provisions 
apply  to  update  factors  for  hospitals 
subject  to  the  prospective  payment 
system  and  for  those  excluded  from  the 
prospective  payment  system. 

Section  18a6(b)(3)(B)(i)  of  the  Act,  as 
amended  by  section  4002(a]  of  the 
Omnibus  Reconcibation  Act  of  1987 
(Pub.  L  100-203).  sets  the  FY  1990 
applicable  percentage  increases  for 
prospective  payment  hospitals  for  FY 
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1990  as  the  market  basket  percentage 
increase  for  all  hospitals  in  all  areas. 


recommendations  concerning  the  update 
factors. 


advancement  and  productivity 
improvement. 

■      An    ariiiiofmont   frir  raco.miv    rn;inof> 
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large  urban  areas  (that  is,  those  with  a 
population  exceeding  1.000,000)  receive 
a  higher  update  than  hospitals  located  m 

r\tnc>r   iirKii-i     nT>/~.i^ 
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areas,  our  data  suggest  that  inpatient 
operating  margins  are  declining  as 
compared  to  the  operating  margins  of 


FY  1989  levels,  the  proposed  FY  1990 
rates  would  have  a  differential  impact 
on  hospitals  according  to  geographic 
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1990  as  the  market  basket  percentage 
increase  for  all  hospitals  in  all  areas. 

Section  1886{b][3)(B)  of  the  Act  also 
governs  the  target  rate-of  increase  hmits 
for  hospitals  excluded  from  the 
prospective  payment  system.  Section 
4002(e)  of  Pub.L.  100-203  amended 
section  1886(b)(3](Bj(ii)  of  the  Act  to 
provide  that  for  FY  1990  the  target  rate- 
of-increase  for  hospitals  excluded  from 
the  prospective  payment  system  is  the 
market  basket  percentage  increasi' 

Therefore,  in  accordance  with  sectio-^, 
1886(d)(3)(A)  of  the  Act,  we  are 
proposing  to  update  the  average 
standardized  amounts  and  the  targi.; 
rale-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payrnent 
system  as  provided  for  in  section 
18a6(bl(3)(B)  of  the  Act,  as  set  forth 
above. 

Section  18a6(e)(3)(A)  of  the  Act 
requires  that  the  Prospective  Paymer.t 
Assessment  Commission  (ProP.AC)  have 
recommended  to  the  Secretary  by  March 
1,  1989  an  update  factor  that  takes  into 
account  changes  in  the  market  basket 
index,  hospital  productivity, 
technological  and  scientific  advances, 
the  quality  of  health  care  provided  in 
hospitals,  and  long-term  cost 
effectiveness  in  the  provision  of 
inpatient  hospital  services 

In  Its  March  1.  1989  report,  ProPAC 
rucom.mended  \h:*l  prospecti\e  pavment 
update  factors  estimated  to  be  56 
percent  for  hospitals  located  in  rural 
areas.  5.0  percent  for  hospitals  located 
m  large  urban  areas,  and  4.5  percent  for 
hospitals  located  m  other  urban  areas 
be  approved.  The  components  of  these 
factors  are  described  in  detail  m  the 
ProP.-XC  report,  which  is  published  as 
Appendix  D  to  this  document.  We 
discuss  ProPAC's  recommendations 
concerning  the  update  factors  and  our 
responses  to  those  recommendations 
below 

Section  1886(el(41  of  the  Act,  as 
amended  by  section  4002(0  uf  Pub,  L. 
lLIO-203,  requires  that  the  Secretary, 
taking  into  consideration  the 
recommendations  of  ProPAC, 
recommend  update  factors  for  FY  1W<t 
that  take  into  account  the  amounts 
necessary  for  the  efficient  and  effective 
delivery  of  medically  appropnate  and 
necessary  care  of  high  quality  Under 
section  18fi6(e)(5)  of  the  Act.  we  are 
required  to  publish  the  recommended  FY 
1990  update  factors  that  are  provided  for 
under  section  1886(ej(4)  of  the  Act 
Accordingly,  the  purpose  of  this 
Appendix  is  to  provide  our 
recommendations  of  appropriate  update 
factors,  our  analysis  of  the  derivation  of 
the  amount  of  the  update  factors,  and 
our  responses  to  the  ProPAC 


recommendations  concerning  the  update 
factors. 

II.  Secretary's  Recommendations 

Under  section  1888(e)(4)  of  the  Act, 
VN  e  are  recommending  that  the 
prospective  payment  rates  be  increased, 
on  average,  by  an  amount  equal  to  the 
market  basket  percentage  increase 
minus  1.5  percentage  points.  Based  on 
the  currently  forecasted  hospital  market 
basket  increase  of  5.8  percent,  the 
recommended  update  would  be  4  3 
percent  on  average. 

We  believe,  however,  that  differentia! 
updates  for  hospitals  in  rural,  large 
urban,  and  other  urban  areas  would  be 
more  appropriate  than  a  uniform  update 
to  the  payment  amounts.  Therefore,  we 
strongly  recommend  a  higher  update  for 
hospitals  located  in  rural  areas.  We  also 
recommend  that  hospitals  located  in 
large  urban  areas  receive  a  higher 
update  than  hospitals  located  in  other 
urban  areas. 

In  addition,  we  recommend  a  higher 
update  to  the  target  rate-of-increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  than  the 
average  update  of  the  market  basket 
increase  minus  1.5  percentage  points 

In  recommending  these  increases,  we 
have  taken  into  account  the  requirement 
in  section  1886(e)(4)  of  the  Act  that  the 
amounts  be  high  enough  to  ensure  the 
efficient  and  effective  delivery^  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  by  section  1886(e)(4]  of  the  Act, 
we  have  taken  into  consideration  the 
recommendations  of  ProPAC.  Our 
responses  to  the  ProPAC 
recommendations  concerning  the  update 
factor  are  discussed  below 

III,  ProP.AC  Recommendations  for 
Updating  Prospective  Payment  System 
Pa\ments  and  our  Response 

For  FY  TWO,  ['n^PAC  i-cci.rnmends 
that  the  standardized  amounts  be 
updated  by  the  foil  nsing  factor^ 

•  A  reduction  of  0  R  pe'-'-ent  applied  to 
urt,.!".  ho>;;-:',i!^  'u  'fflect  first-year 
prc-pe it: w-'  r.urr'.m'  rust  information. 
PtoC^XC  "•!  ijriT.t-nds  that  no  reduction 
be  applied  to  rur.i!  hncpo,ils 

•  The  projiM^'t'd  :".(Tf'ase  :n  the 
hospital  r'arket  haski'''  I  which  was 
est;matf(l  to  t)e  5  ~  pc^'crnt  at  the  time 
ProP.'XC's  report  wa':  prin'cdi  The 
market  basket  used  b.y  ProP,-\C  reflects 
changes  in  the  use  of  wage  and  salary 
data  reconmcnded  by  ProPAC, 

•  ,A  postvp  adiustment  of  0.6  percent 
to  rnrrec!  errors  in  the  FY  1989  market 
forecast. 

•  .A  discretionary  adiustment  factor  of 
0,0  percent  composed  of  an  allowance 
for  scientific  and  technological 


advancement  and  productivity 
improvement. 

•  An  adjustment  for  case-mix  change 
that  incorporates  real  case-mix  change 
within  and  between  DRGs  and  case-mix 
change  resulting  from  coding 
improvements.  An  adjustment  of  -0  7 
percent  is  recommended. 

Overall,  the  average  net  increase 
employing  the  above  factors  is  4.9 
percent.  ProPAC  recommends  a 
differential  update  for  large  urban,  other 
urban,  and  rural  hospitals,  with  large 
urban  hospitals  receiving  a  5.0  percent 
update,  other  urban  hospitals  receiving 
a  4.5  percent  update,  and  rural  hospitals 
receiving  a  5.6  percent  update,  based  on 
ProPAC's  current  market  basket 
forecast. 

For  hospitals  and  units  excluded  from 
the  prospective  payment  system, 
ProPAC  recommends  an  update  factor 
reflecting  the  increases  in  the  market 
baskets  for  children's  hospitals  and 
units  and  for  psychiatric,  rehabilitation, 
and  long-term  hospitals  and  units.  Based 
on  ProPAC's  market  basket  forecasts, 
ProPAC  recommends  a  6,3  percent 
update  in  the  limits  for  psychiatric, 
rehabilitation,  and  long-term  hospitals 
and  units. 

Response:  We  are  recommending  an 
update  that  is  consistent  with  the 
Administration  s  budget  proposal  that, 
on  average,  all  hospitals  receive  an 
update  in  their  payments  for  FY  1990 
equal  to  the  market  basket  percentage 
increase  minus  1.5  percentage  points.  To 
date,  our  analyses  indicate  that,  while 
hospitals  nationally  continued  to  have 
positive  Medicare  operating  margins  on 
average  in  the  fourth  year  of  the 
prospective  payment  system,  these 
levels  have  fallen  from  the  high 
operating  margins  experienced  in  the 
first  2  years  of  the  prospective  payment 
system.  For  this  reason,  we  believe  a 
prospective  payment  system  update 
somewhat  higher  than  the  updates  in 
past  years  is  generally  appropriate  in 
order  to  ensure  the  availability  of  high 
quality  care  to  Medicare  beneficiaries. 
However,  we  believe  that  an  average 
update  factor  lower  than  the  market 
basket  rate  of  increase  is  needed  to 
continue  to  encourage  hospitals  to  better 
control  their  costs. 

Although  we  are  recommending  an 
update  that  averages  the  market  basket 
percentage  increase  minus  1.5 
percentage  points  for  all  prospective 
payment  system  hospitals,  we 
recommend  differentiation  of  the  update 
according  to  the  geographic 
classification  of  the  hospital.  We 
strongly  recommend  a  higher  update  for 
hospitals  located  in  rural  areas.  We  also 
recommend  that  hospitals  located  in 


large  urban  areas  (that  is,  those  with  a 
population  exceeding  1,000.000)  receive 
a  higher  update  than  hospitals  located  m 
other  urban  areas. 

We  are  recommendino  differential 
updates  based  on  geographic 
classification  of  hospitals  as  a  result  of 
our  research  on  hospital  Medicare 
operating  margins  and  nur  analysis  of 
the  impact  the  proposed  FY  1990  rates 
(based  on  a  uniform  update)  will  have 
on  hospitals.  While  overall  margins  in 
FY  1987,  the  latest  period  for  which  we 
have  complete  data,  were  5.3  percent, 
we  found  a  disparity  between  urban  and 
rural  margins.  Urban  hospitals  had  FY 
1987  inpatient  Medicare  operating 
margins  of  6.3  percent.  Rural  hospital 
operating  margins  were  -0,2  percent. 
Further,  rural  hospitals  under  50  beds, 
which  constitute  40  percent  of  rural 
hospitals,  experienced,  on  average, 
operating  margins  of  -2.9  percent. 
Because  of  our  concerns  with  respect  to 
the  financial  viability  of  rural  hospitals, 
we  believe  that  a  higher  update  is 
appropnate.  For  hospitals  in  large  urban 
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areas,  our  data  suggest  that  inpatient 
operating  margins  are  declining  as 
compared  to  the  operating  margins  of 
hospitals  in  other  urban  areas,  although 
such  margins  remain  positive.  For  FY 
1987,  our  data  indicate  that  hospitals  in 
large  urban  areas  experienced  margins 
of  5.8  percent  as  compared  to  6.8  percent 
for  hospitals  in  other  urban  areas.  In 
view  of  the  differences  between  costs 
per  case  and  payments  per  case  and  the 
lower  average  Medicare  operating 
margins  in  large  urban  areas,  we  agree 
with  ProPAC  that  hospitals  in  large 
urban  areas  should  receive  a  higher 
update  than  hospitals  in  other  urban 
areas. 

The  proposed  FY  1990  rates  are  based 
on  a  uniform  update  equal  to  the 
percentage  increase  in  the  market 
basket,  currently  estimated  at  5.8 
percent.  However,  because  of  changes 
to  the  DRG  weights  (including  the 
uniform  1.35  percent  reduction  to 
account  for  case  mix  increases)  and  the 
wage  index,  as  well  as  a  reduction  in 
outlier  payments  over  cuiTent  estimated 


FY  1989  levels,  the  proposed  FY  1990 
rates  would  have  a  differential  impact 
on  hospitals  according  to  geographic 
location.  The  net  effect  of  all  changes 
would  be  to  increase  payments  to  rural 
hospitals  by  3.9  percent,  to  large  urban 
hospitals  by  3.9  percent,  and  to  other 
urban  hospitals  by  4.2  percent.  The  net 
effect  of  all  changes  in  the  proposed 
rule,  including  the  current  law  update,  is 
a  differential  impact  that  is  the  opposite 
of  the  impact  that  would  be  appropriate 
based  on  the  analysis  of  Medicare 
operating  margins.  Implementation  of  a 
higher  update  for  rural  hospitals  and  for 
large  urban  hospitals  would  reverse  this 
effect. 

With  respect  to  the  ProPAC 
recommendation  regarding  the  labor 
inputs  used  to  construct  the  hospital 
market  basket,  we  intend  to  examine  the 
hospital  market  basket  inputs  as  part  of 
our  next  periodic  rebasing  of  the 
hospital  market  basket. 

BILUNG  coot  412O-01-«l 
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The  Secretary 

Department  of  Health  and  Human  Services 
200  Independence  Avenue,  S.W. 
Washington,  D.C.   20201 

Dear  Mr.  Secretary: 

I  am  pleased  to  transmit  to  you  the  annual  report  of  the 
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group  classification  and  weighting  factors. 


Sincerely, 


Stuart  H.  Altman,  Ph.D. 
Chairman 
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Executive  Summary 


In  this  fifth  annual  report,  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  presents 
17  recommendations  to  the  Secretary  of  the  De- 
partment of  Health  and  Human  Services  (HHS)  on 
ways  to  update  and  improve  the  Medicare  prospec- 
tive payment  system  (PPS)  for  fiscal  year  1990 
The  recommendations  reflect  the  collective  judg- 
ment of  ProPAC's  Commissioners  about  issues  of 
substantial  importance  to  beneficiaries,  hospitals, 
and  the  Medicare  program. 

The  Commission  offers  these  recommendations 
to  comply  with  its  statutory  mandate  and  to  con- 
tribute to  an  informed  and  open  debate  about 
hospital  payment  policy  under  PPS.  The  recom- 
mendations were  produced  through  a  process  of 
agenda  setting,  information  collection,  analysis. 
and  deliberation  that  has  continued  since  the  publi- 
cation of  the  Commission's  report  to  the  Secretary 
in  March  1988.  The  proposed  changes  are  neces- 
sary, in  the  Commission's  view,  to  maintain  access 
to  high-quality  health  care,  to  encourage  hospital 
productivity  and  cost-effectiveness,  and  to  permit 
the  adoption  of  innovative  and  appropnate  techno- 
logical change.  The  following  major  areas  are 
addressed  in  this  year's  recommendatioris 

Updating  PPS  ftiyments-The  Commission  rec 
ommends  an  average  increase  in  the  level  of  PPS 
prices  of  4.9  percent  for  fiscal  year  1990  This 
would  provide  an  increase  of  5.0  percent  for  hospi- 
tals in  lai^  urban  areas,  4  5  percent  for  hospitals 
in  other  urban  areas,  and  5.6  percent  for  rural 
hospitals. 

The  update  factor  recommendations  combine 
several  components.  The  largest  is  the  PPS  market 
basket,  which  is  used  to  estimate  inflation  in  the 
prices  of  goods  and  services  purchased  by  hospi- 
tals. At  the  time  the  Commission  developed  its 
recommendation,  the  market  basket  was  forecast  to 
increase  5.7  percent  in  fiscal  year  1990  The  Com- 
mission also  recommends  a  positive  adjustment, 
currently  estimated  at  0.6  percent,  to  correct  for 
errors  in  the  fiscal  year  1989  market  basket  fore- 
cast. It  is  the  Commission's  opinion  that  any 
increases  in  hospital  spending  associated  with 


scientific  and  feLhnciii.iga,aj  auvarivcrm' ni  ihii..;\j  "■* 
offset  by  increases  m  hospiuJ  pnxlucuvit>  There- 
fore, the  Comrnkssion  recommcnd.s  a  net  b  ■■  f*-- 
cent  adjustment  for  ihe.sc  facion 

A  net  -0  7  adi'jsiment  for  case •  mix  ..hiir\k.T  ;s 
recommended.  This  adjustment  ;s  sn  oli^ci  ;:  e 
estimated  added  revenues  that  hospitals  -aiH  re.,  ce 
during  fiscal  year  1989  because  oi  an  irKre.i>t  in 
iheir  DRG  case-mix  indexes  (C.MIi.  'v*KKh  i'-  not 
related  to  treating  saker  patients  'Die  C>)mir!i^M.>in 
has  noted  in  past  rep^^ns  that  ca.sc  mix  ndvx 
change  has  been  a  more  important  source  t,;  -'PS 
revenue  increases  cn-er  time  !h;in,  liinr.al  ur;r:...il 
updates  in  payment  rates. 

The  Ci>mmission's  recommen  Jaiion  ::!-■■»  in- 
cludes a  -0  8  percent  reduction  to  the  s:anc;.ir>Ji7ed 
amounts  f  rt  r  urban  h  o  s  p  1 1  a  I  s  T  h  i  v  i  ; '-  e 
final  portion  of  a  three  year  phased  it»AY:]ng  of 
rales  previously  recommended  t7\  the  t'nmmiNMr>n. 
It  accounts  m  pan  tor  the  difference  between  uvIlJ 
first-year  PPS  costs  and  the  payment  rales  for  that 
year.  No  reduction  is  applied  to  the  mral  standard- 
ized amounts  because  the  reductn'n  onginaflv  rec- 
ommended for  Rjral  hc^p:ials  hj'-  al'rr.ni)  been 
incorporated  into  the  pa\meni  rases. 


Finally,  the  Corrtrri 


sv; 


....^..,,  ...V.  v.x.,...,,.  >■,■.•.,  rec o::i mends  „!  r;gher 
update  for  urban  hospitals  m  Metropilaan  S:.itisli- 
cal  Areas  (MSAs)  v.ith  more  than  i  rrshho-i  peo- 
ple. Technical  changes  .!re  also  '■(V'.'Oirnt'no-.'d  to 
the  structure  of  the  rT..>rket  hask-t  lliest-  teihnical 
changes  give  more  ue^.:ht  to  boApiiai  oidustry 
wages  than  the  mjf^ke!  h.i^kei  !.,nT..  .i',:  .  :,;r;cnity  in 
effect. 


.Adjustments  to  the  PI*S  I*a>men!   lurnmLj- 

The  Commission  pr.'po^cs  ..m  ao iijv! ■!,!,- nf  ■.  !:,e 
F*PS  payments  for  indirect  nedu,'al  ed'jv.snon.  The 
Commissum  reconin;ends  tviu,'erinL'  \'"i  "ofirect 
medical  educalion  adfusiment  (roni  ""  "'  ;x,-'a,'nt  to 
6.6  percent  and  returning  the  savings  m  ihc  Mand- 
a,rdized  amounts  K>r  ail  hrspiiaN  In  making  this 
recommendation,  the  Commission  halaiKe-^  rwn  fac- 
tors: a  recognition  thai  current  anatsMs  h.,is  ■..h,,».i.n 
that  a  decrease  in  the  ad'osiment  ;^  ■v».';irT,:nted.  and 
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a  senous  concern  for  the  financial  impact  of  a 
major  reduction  on  teaching  hospitals    The  Com 
mission  also  recommends  further  review  and  study 
of  outlier  payment  policy. 

Data  Collection  and  Measurement-The  Com 

mission  uiys  that  timely  and  accurate  data  form 
the  basis  for  PPS  payment,  and  recommends  sev- 
eral changes  that  reflect  this  pnonty  The  Commis- 
sion reiterates  its  belief  that  the  Medicare  Cost 
Report  (MCR)  is  a  vital  source  of  information,  and 
urges  the  Secretary  to  initiate  developmental  work 
that  will  facilitate  further  use  of  the  .MCR  as  a 
source  of  data  for  decision-malcing  purposes 
ProPAC  proposes  continued  evaluation  o(  improve- 
ments in  diagnosis-related  group  (DRGi  case-mii 
measurement  that  the  Secretary  has  under  vvay 
Finally,  change  is  recommended  in  the  DRG  as- 
signment of  patients  with  Guillain-Barre  syndrome 

Quality  of  Care-The  Commission  is  concerned 
about  the  impact  of  PPS  and  the  Peer  Review 
Organization  (PRO)  program  on  quality  of  care 
ProPAC  urges  the  Secretary  to  undertake  a  compre- 
hensive synthesis,  analysis,  and  evaluation  of  the 
findings  from  PRO  review  activities  The  Commis- 
sion is  particularly  concerned  about  the  adequacy  of 
the  PRO  generic  quality  screens 

Rural  Hospitals-The  Commission  continues  to 
be  concerned  about  the  impact  of  PPS  on  rural 
hospitals,  especially  the  adequacy  of  payments  to 
small,  isolated  rural  hospitals  The  Commission 
also  recognizes  that  the  Medicare  prospective  pay- 
ment system  cannot  solve  all  the  financial  prob- 
lems of  rural  hospitals  ProPAC  therefore  recom- 
mends that  the  Secretary  continue  a  compreheiiMve 
research  and  policy  agenda  to  address  broadlv 
financing  and  organizational  issues  concernmg  rii 
ral  health  care  , 

Ambulatory  Surgery  Payment-ln  response  lo 
congressional  mandates,  ProPAC  prtMdes  its  views 
on  a  prospective  payment  system  for  hospital  out- 
patient surgical  procedures,  previewing  a  full  re- 
port to  Congress  in  April  1989  The  Commission 
recommends  art  entirely  prospective  payment  for 
the  facility  component  of  hospital  outpatient  sur- 
gery. This  payment  should  result  from  a  blend  of 
current  costs  and  rates  and  be  updated  annually 
following  the  approach  used  under  PPS  The  Com 
mission  also  recommends  that  the   niethexiulokiv 


UMI 


used  for  calculating  the  Part  B  beneficiary 
coinsurance  amount  for  hospital  ambulatory 
surgery  be  restructured.  This  would  assure  that 
coinsurance  is  20  percent  of  the  payment 
amount  described  above, 

PPS  AFTER  FIVE  YEARS 

The  report  summarizes  the  first  five  years  of 
PPS  In  the  Commission's  view,  the  program  has 
met  many  of  its  goals.  ProPAC  has  not  found 
evidence  of  substantial  or  systematic  changes  in 
the  quality  of  care  received  by  Medicare  hospital- 
ized patients  since  the  implementation  of  PPS.  Nor 
has  the  Commission  found  evidence  of  a  major 
reduction  in  the  diffusion  of  new  technology. 

An  increasing  number  of  hospitals  are  closing. 
In  many  cases  these  may  be  hospitals  that  are 
underutilized  or  have  longstanding  financial  prob- 
lems The  impact  of  closures  on  access  to  services 
requires  examination. 

These  and  other  vital  areas  need  much  more 
research  ProPAC  cautions  that  the  system  requires 
refinement,  review,  monitoring,  and  assessment. 
In  addition  to  continuing  to  improve  the  system, 
ProPAC  suggests  reexamination  of  original  goals 
and  policies  as  part  of  the  future  PPS  agenda 

REPORT  ORGANIZATION 

Chapter  1  discusses  the  status  and  evolution  of 
PPS  during  its  first  five  years.  The  1983  goals  and 
expectations  for  the  system  are  descnbed.  along 
with  functioning  and  changes  in  the  system  through 
l':^88  Current  issues  and  future  concerns  are  also 
addressed 

Chapter  2  presents  ProPAC's  17  recommenda- 
imns  tor  imprmmg  PPS.  These  recommendations 
tall  into  SIX  broad  areas  for  fiscal  year  1990: 

'  Ipdadng  PPS  payments, 

•  Adiustments  to  the  PPS  payment  formula, 

•  Data  collection  and  measurement. 

•  (.^uaiitv  ot  care, 

•  Rural  hospitals,  and 

•  .-\inbulaiury  surgery  payment. 


The  Appendixes  to  the  report  include  important 
technical  and  supporting  matenal  and  inforrution 

about  ProPAC  Commissioners  and  operarn.ms. 

RECOMMENDATIONS  FOR  FISCAL 
YEAR  1990 

Updating  PPS  Payments 

Rfcommendation  1:  Amount  of  the  Ipdate 
Factor  fur  PPS  Hospitals 

For  fiscal  year  1990,  the  standa.'-di/cd  animjr.ts 
should  be  updated  by  the  following  factors; 

•  The  projected  increa.se  in  the  modified  PPS 
market  basket  as  recommended  by  ProRAC, 
currently  estimated  at  5.7  percent: 

•  A  positive  adjustment,  currently  estimated  at 
0.6  percent,  to  correct  for  errors  in  the  fiscal 
year  1989  market  basket  forecast; 

•  A  d;scretionary  adjustment  factor  vi  0  0  per- 
centage points; 

•  A  net  -0.7  percent  adjustment  tor  case-mi.x 
change; 

•  A  -0.8  percent  adjustment  for  urb.m  hospitals 
to  refiect  first-year  PPS  cost  information,  and 

•  A  differential  update  for  urban  hospitals  in 
MS.As  with  more  than  I  million  people,  ac- 
complished by  a  -»-0  2  percent  adjustment  for 
these  hospitals  and  a  -0  3  percent  adjustment 
for  other  urban  hospitals. 

This  recommendation  reflects  the  Commission's 
judgment  about  the  appropriate  increase  in  the 
level  of  PPS  prices  for  fiscal  year  1990.  It  assumes 
that  the  Commission's  other  concerns  regarding 
the  payment  formula  and  the  DRG  weighting  fac- 
tors are  also  addressed  in  the  fiscal  year  1990 
payment  rates. 

Recommendation  2:  Market  Basket  Structure 

The  Commission  believes  the  hospital  industry 
wage  portion  of  the  market  basket  should  be  in- 
creased to  better  reflect  changes  in  hospital  and 
other  labor  markets.  The  wage  and  benefit  compo- 


nent lit  t"  c  :;,..:ki.t  ba^k^i  should  be  measured 
using  ,'^t)  pt-r.c!  I  Employment  Cost  Index  compen- 
sation scficv  tv)r  hospital  workers  and  50  percent 
non-hospu^l    FCI   compensation   series  reflecting 

the  types  ut  cn:ri'>>tes  ha.)sritals  hire.  The 
Commission  also  env  oiirages  the  ikvelopment  of  an 
ECI  compensation  scnes  spt^csfi.  to  hospital  pro- 
fessional and  technuai  u..)rLers 

Recommendation  3:  DiM:reHonar>  Adjustrspnt 
Factor 

For  flscil  \'j,:r  l'>vO,  the  r.et  .illcwance  for  scien- 
Uiic  and  ICvhriultigi. a!  aJvarKeiriLnt  and  productiv- 
ity improvement  in  trie  Jis^reiionary  adjustment 
factrir  shouIJ  he  zero. 

Recommendalion  4;  Adjustments  iur  Lait-_\iia 
Change 

For  fis, j1  \car  :'•"-»'/',  '.he  PP:j  standardized 
amounts  >hc.uld  he  rcJ^.cJ  K  0.7  percent  to 
account  fot  in^reu.sed  payments  from  case-mix  in- 
dex change    This  adjustment  rct'ects: 

•  A  3.0  percent  reduction  for  the  estimated  case- 
mix  imJcx  chan^'c  dunne  fiscal  year  1989, 

•  A  positive  allowance  of  1.5  percent  for  real 

across  DKG  vase  mn  index  change  during  fis- 
cal year  I'^^K  and 

•  A  positive  allowance  of  0.8  percent  for  within- 

DRG  case-complex i'\  change  during  fiscal  year 

19.S9. 

The  Com,mis^ion  urges  the  Secretary  to  continue 
research  that  v.  ill  help  measure  the  components  of 
case-mix  change  in  light  of  its  importance  for 
hospital  payments. 

Recommendation  5:  Adjusimtnt  to  the  l.tvtl 
of  the  L'rban  .Standardized  Amounts 

The  updaie  factor  for  fiscal  year  1990  should 
include  an  adjustment  to  lower  the  urban  standard- 
ized amoun!s  h\  0  s  percent.  No  reduction  should 

be  applied  i(>  ihe  rur.tl  "Standardized  amount.  The 
reduction  is  the  nr\i!  pnnuM-,  ;<!  a  ihree- year  phased 
adjustment  previously  recomnierided  by  the  Com- 
mission It  reflects  the  Ciimnuss!,»n's  judgment  of 
how   mformatiun  on   avaua'    .Medicare  costs  per 
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case  from  the  first  year  of  PPS  should  be  incorpo- 
rated into  the  update  factor. 

Recofflfncndation  6:  Additional  Update  for 
Hospitals  in  Large  Urban  Areas 

For  fiscaJ  year  1990.  urban  hospitals  in  Metro- 
politan Statistical  Areas  with  more  than  1  million 
people  should  receive  an  update  0  5  percent  higher 
than  hospitals  in  other  MS  As  This  should  be 
accomplished  by  a  0  2  percent  increase  to  the 
standardized  amount  for  lar^  urban  areas  com- 
bined with  a  0.3  percent  reduction  to  the  other 
urban  standardized  amount 

The  higher  costs  of  hospitals  located  m  Ur^e 
urban  areas  are  not  fully  recognized  by  current 
PPS  payment  policy  Because  a  differential  update 
factor  IS  an  imprecise  method  of  adjustment,  more 
research  should  be  undertaken  to  further  the  under- 
standing of  the  sources  of  higher  costs  in  these 
areas.  Simultaneously,  a  broad  review  of  PPS 
payment  equity  should  be  undertaken,  including 
consideration  of  overlap  among  current  payment 
adjustments. 

1 

Recommendation  7:  Update  Factor  for 
Excluded  Hospitals  and  Distinct-Part  Units 

For  fiscal  year  1990.  the  target  rate  of  increase 
for  excluded  hospitals  and  distinct-part  units 
should  be  determined  separate  from  the  PPS  up- 
date factor.  The  rehabilitation,  psychiatnc,  and 
long-term  facilities'  target  rate  of  increase  should 
reflect  the  projected  increase  in  the  hospital  market 
basket  for  these  hospitals  corrected  for  fiscal  vear 
1989  forecast  error.  The  target  rate  of  increase  for 
children's  hospitals  should  reflect  the  projected 
rate  of  increase  in  the  PPS  hospital  market  basket 
corrected  for  forecast  error 

Adjustments  to  the  PPS  Payment  Formula 

Recommendation  8:  Indirect  Medical  Education 
Adjustment 

The  Commission  recommends  that  the  Secretar> 
seek  legislation  to  reduce  the  indirect  medical 
education  adjustment  from  its  current  level  of  7  7 
percent  to  6  6  percent  for  fiscal  year  1990  This 
reduction  should  be  implemented  in  a  budget  neutral 


fashion,  with  the  savings  returned  to  all  hospi- 
taJs  through  corresponding  increases  in  the  stand- 
ardized amounts. 

Recommendation  9:  Outlier  Pinyment  INiUcy 

The  Commission  believes  thai  the  modifications 
m  the  outlier  payment  methodology  that  vi«re  im- 
plemented dunng  fiscal  year  1989  represent  an 
improvement  in  the  payment  system.  The  Secretary 
should  continue  to  examine  methods  for  improving 
the  effectiveness  of  outlier  payment  in  accomplish- 
ing Its  two  major  objectives:  protecting  hospitals 
from  the  nsk  of  extraordinarily  costly  cases,  and 
protecting  types  of  patients  who  are  more  likely  to 
be  extraordinarily  costly  from  a  potential  decrease 
m  access  to  inpatient  hospital  services.  This  exam- 
ination should  include  a  review  of  the  fundamental 
^t^ucture  of  outlier  payment  policy. 


Data  Collection  and  Measurement 

Recommendation  10:  Updating  the  Area  Wige 
Index 

The  Commission  strongly  urges  the  Secretary  to 
collect  more  current  data  on  hospital  wages  and 
hours  of  employment,  and  to  use  these  data  to 
update  the  wage  index  for  fiscal  year  1990.  The 
Secretary  also  should  develop  a  permanent  mecha- 
nism for  obtaining  accurate  hospital  wage  data 
annually  In  addition,  the  Commission  urges  the 
Secretary  to  update  the  wage  index  at  least  every 
other  year 

Recommendation  11:  Improving  the  Cost  Data 
Used  for  Decision  Making 

The  Secretary  should  initiate  the  developmental 
\^ork  necessary  to  secure  the  future  role  of  the 
Medicare  Cost  Report  as  a  vital  information  source 
tor  p<i!icy  evaluation  and  decision  making.  Al- 
though the  cost  report  was  originally  developed 
and  continues  to  be  used  as  a  reimbursement  tool, 
it  IS  also  increasingly  _sed  as  a  source  of  data. 
This  trend  will  continue  anJ  should  be  encouraged. 
tffons  to  improve  the  Medicare  Cost  Report  should 
aliempi  lo  minimize  the  administrative  burden  on 
hospitals,  fiscal  intermediaries,  and  the  Federal 
govern  men! 


Recommendation  12:  Improvements  in 
Case-Mix  Measurement 

The  Commission  urges  the  Secretary  to  begin 
immediately  to  thoroughly  evaluate  the  potential 
consequences  of  adopting  DRG  refinements  re- 
cently developed  at  Yale  University.  Preliminary 
results  from  this  project  appear  to  be  positive 
Much  work  remains  to  be  done,  however,  to  under- 
stand all  the  implications  of  applying  these  refine- 
ments to  PPS.  The  Commission  will  be  pleased  to 
cooperate  fully  with  the  Secretary  to  further  this 
effort. 

Recommendation  13:  Reassignment  of  Patients 
with  Guillain-Barre  Syndrome 

The  Secretary  should  reassign  patients  v.iih 
Guillain-Barre  syndrome  from  DRGs  18  and  19  to 
DRG  20,  DRG  34.  or  a  new  DRG. 

Quality  of  Care 

Recommendation  14:  Evaluation  of  PRO  Review 
of  Quality  of  Care 

The  Secretary  should  evaluate  the  impact  of  the 
Peer  Iteview  Organizations  on  quality  of  care. 
Intensified  analysis  of  the  PRO  findings  and  vali- 
dation of  the  PRO  quality  review  process  should 
be  included  in  the  evaluation.  The  validity,  reliabil- 
ity, and  efficiency  of  the  PRO  quality  screens 
should  receive  special  emphasis  in  the  evaluation. 
In  addition,  the  Secretary  should  continue  to  de- 
velop, test,  and  implement  more  sophisticated 
methods  of  inpatient  and  outpatient  quality  review 
He  should  also  develop  additional  mechanisms  to 
identify  and  evaluate  quality  of  care  beyond  the 
immediate  period  of  hospitalization,  placing  more 
emphasis  on  outcomes  of  care. 

Rural  Hospitals 

Recommendation  15:  Rural  Hospitals 

The  Commission  is  concerned  about  the  prob- 
lems affecting  rural  hospitals  and  the  rural  health 
care  system,  as  well  as  the  implications  of  these 
problems  for  access  to  needed  health  care  The 
Commission  recognizes  that  these  problems  extend 
beyond  PPS  and  Medicare.  The  Commission  urges 


the  Secretary  to  tonimue  the  iX-parimtnt's  rural 
health  care  research  and  policv  agenda  ^lean- 
while,  the  Commission  will  continue  i!^  anaivsis  of 
the  effects  of  PPS  on  rural  hospuuls 

Ambulatory  Surgery  Paymfni 

Recommendation  16:  Medicart  Pav  merit  for 
Hospital  Outpatient  Surgery 

Beginning  in  fiscal  sear  IQOn  \1edii.!r>;  pay- 
ment for  the  facility  comp*)neni  -.i*  hospius  i, liupa- 
tient  su:]ger\.  including  capital,  shculd  N:  cniirely 
prospective.  Separate  rates  should  K;  estahhshed 
for  each  of  the  six  groups  of  surgical  pnxt-viures 
proposed  for  payment  of  services  tumishcd  in 
freestanding  ambulators  surgery  venters  ■  ASCs). 
The  hospital  outpatient  sur)jer\  rjtes  frn  ti-->.ii  \ear 
1990  should  he  based  (tn  a  hk-nJ  .-f  hi-spital- 
specific  costs.  a\erage  hospital  (.c-sis,  jnd  the  rate 
paid  to  ASCs. 

The  rates  should  he  up<Jated  ,.innij,il!\  t.-llowing 
the  approach  used  under  PPS  The  o\cr.i!l  ievel  of 
the  prospective  rates  should  he  sci  mi  ih.i!  she  sum 
of  Medicare  and  beneficiary  payments  in  hospitals 
would  he  the  same  in  fiscal  \e.jr  ■^t<-H]  as  they 
would  ha\e  been  under  current  pnhc)  i'jyments 
should  reflect  differences  in  arm  v\ages. 

These  changes  m  hospiial  o-ijipatit'iii  surgery  pay- 
ment policy  should  appK  lo  the  list  of  ASC- 
apprwed  pr(Kedurcs  only,  the  existing  Medicare 
payment  pnAisions  should  ciiitinue  for  non-list 
procedures  The  Commission  is  nci  rcu,  mi  mending 
differential  ireatnicni  of  eve  .:,■:..:  c*,.sr  specialty 
hospitals. 

Recommendation  17:  Beneficiar)  I  labilit)  for 
Hospital  Outpatient  Surgery 

The  Seae!ar\  stuiuld  modify  the  method  to 
determine  Part  B  i  insurisn^e  for  certain  ambulatory 
surgery  services  [vr*ormed  in  hi>spital  outpatient 
departments  Currently.  kmefKiary  coinsurance  is 
based  on  ho^piut!  ■-cibmitted  charees.  Beneficiary 
coinsurance  shoulJ  he  limned  to  20  percent  of 
the  payment  amnun;  ail^A^td  by  Medicare.  The 
Medicare  pio^rani  M'uiLild  ixjiar  the  costs  of  this 
change. 
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In  1983  Congress  enacted  a  major  reform  in 
Medicare  payment  policy;  the  prospective  payment 
system  (PPS).  The  system,  which  altered  payment 
of  inpatient  hospital  services  for  Medicare  beneti- 
cianes,  offered  new  opportunities  aad  challenges 
to  the  government  and  to  providers  of  health  care 
services. 

Concerned  about  the  need  to  continually  monitor 
and  update  the  new  system,  Congress  established 
the  Prospective  Payment  Assessment  Commission 
(ProPAC)  as  an  independent  panel  ProP.AC  pro- 
vides the  executive  and  legislative  branches  of  the 
govemmem  with  analysis  and  advice  on  PPS  is- 
sues. This  !S  ProR»£!'s  fifth  annual  report  to  tht 
Secretary  of  Heahh  and  Human  Services  with 
recommendations  for  updating  and  modifying  PPS 
This  report  expresses  the  collectrvc  views  of  the 
Commission,  although  in  some  cases  individual 
Commissioners  hold  alternative  opinions. 

At  this  point,  in  the  sixth  year  of  PPS,  it  is 
appropnaie  to  review  how  the  system  evolved  and 
Its  current  status.  This  chapter  looks  at  the  original 
goals  and  design,  as  well  as  how  PPS  has  changed 
and  functions  today.  In  addition,  current  issues  and 
future  concerns  are  addressed  Throughout  this 
chapter,  the  Commission  comments  on  its  assess- 
ment of  the  program.  In  a  June  report  to  the 
Congress.  Medicare  Prospective  Payment  and  the 
American  Health  Care  System,  the  Commission 
each  year  reports  more  fully  on  its  judgments 
about  the  impact  of  PPS  on  the  entire  health  care 
system. 

ProPAC  hopes  thh  review  will  be  useful  to 
policy  makers  and  others  interested  in  the  ongoing 
evolution  of  PPS  The  Cormnission  believes  that 
the  program  has  met  many  of  its  important  goals. 


Chapter  1 

The  Prospective 

Payment  System: 

1983-1989 


The  system  that  replaced  more  than  16  years  of 
cost-based  reimbursement-termed  revolutionary 
only  five  years  ago-is  now  an  established  part  of 
the  U  S   health  financing  structure. 


1983  GOALS  AND  EXPECTATIONS 

The  p<5st-World  War  H  period  saw  high  rates  of 
growth  in  health  care  spending.  After  the  1965 
enactment  of  Medicare,  the  nation  experienced 
unprecedented  increases  in  health  care  spending. 
much  of  It  for  inpatient  hospital  care.  Thus,  for 
many  years,  successive  Congresses  and  Adminis- 
trations sought  ways  to  control  the  nic  of  increase 
m  hospital  costs.  As  early  as  1967,  the  Congress 
encouraged  expenmentation  with  alternatives  to 
cost  based  hospital  payment,  including  prospective 
pncing  In  December  1982,  a  system  of  prospec- 
uve  payment  for  Medicare  beneficianes'  hospital 
services  was  proposed  by  the  Administration. 

In  outlining  the  proposal,  the  Administration 
emphasized   several   goals.   These   were  that  the 

system  should; 

•  Maintain  beneficiary  access  to  quality  care, 
with  no  additional  billings  to  beneficianes; 

•  Be  easy  to  understand  and  simple  to  admin- 
ister. 

•  Be  capable  of  quick  implementation; 

•  Help  hospitals  gam  predictability  in  their  Medi- 
care revenues; 

•  Establish  the  Federal  government  as  a  prudent 

buver  of  services. 
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•  Provide  incentives  for  efficiency,  flexibility. 
innovation,  planning,  and  control. 

•  Maintain  the  level  of  expenditures  that  would 
have  been  incurred  if  the  then-current  system 
were  retained,  and 

•  Reduce  cost  reporting  burdens  on  hospitals 

Within  SIX  months,  Congress  enacted  this  major 
reform  of  Medicare  hospital  payment.  The  Admin- 
istration's goals  were  often  cited  during  congres- 
sional debate.  While  both  houses  of  Congress 
made  changes  to  the  onginal  proposal,  neither 
altered  the  fundamental  design  of  the  system  The 
essence  of  the  proposal  was  maintained  in  the  final 
legislation,  Pub.  L.  98-21,  which  was  enacted  in 
April  1983  for  implementation  on  October  1,  1983 
This  was  a  system  of  prospectively  set  prices,  to  be 
updated  annually,  with  certain  adjustments  to  meet 
policy  goals  and  for  conditions  beyond  the  control 
of  individual  hospitals 

SYSTEM  DESIGN 

The  prospective  payment  system  required  setting 
predetermined  payment  amounts  for  each  patient 
discharge  through  the  use  of  diagnosis-related 
groups  (DRGs)  The  original  DRGs,  developed  and 
refined  by  Yale  University  and  tested  in  New 
Jersey,  measure  the  output  of  a  hospital  by  catego- 
rizing patients. 

In  the  modified  DRGs  used  for  PPS.  patients  are 
classified  into  23  Major  Diagnostic  Categories 
(MDCs).  which  are  based  on  the  human  body 
systems.  The  23  MDCs  are  further  divided  by 
other  factors  to  ensure  clinical  and  resource  homo- 
geneity within  groups.  Among  these  factors  are 
diagnostic  or  surgical  procedure,  other  ciinical  in- 
formation, and  patient  characteristics.  This  results 
in  nearly  500  individual  DRGs. 

Each  DRG  was  initially  assigned  a  weight,  mdi 
eating  the  relative  amount  of  resources  used  to 
treat  a  patient  assigned  to  the   DRG    The   DRG 
•.•.eights  were  constructed  so  that  they  would  a\er 
age  to  1,0  across  hospitals.  The  initial  ueighis  vu're 
based  on  1981  costs. 

The  payment  to  a  hospital  is  determined  by 
multiplying  the  DRG  weight  h\   the  standardized 


amount     Standardized    amounts   were  computed 

originally    by    determining   the   average    per  cx<c 

amount  .Medicare  would  have  paid  t>'i;  he jmijI  ., aic 

in  the  absence  of  the  new  system,  ,,ind  ;ht,n  a.] just- 
ing this  amount  tor  a  vanctv  .,-*  'j.ti,'  -  rt  ,i:ed  to 
other  policies  that  were  to  be  tAcn  inio  j..  >ount. 

Standardized  amounts  have  been  updated  through 
regulatory  and  legislative  actions  for  each  subse- 
quent fiscal  year  Several  factors  alte.!  ;he  final 
payment  amount,  hut  the  prospective  r.s'>fiient  for 
each  discharge  can  he  general!'*  licxv nbed  t^  the 
follcf^ing  tV)rmula 

SUndardized  Amount  x   DRIJ  WiKht    -   pHvintrii  i'cr 
IMschmrgr 

As  noted,  this  cornerstone  o\  the  system  was 
supplemented  by  a  series  of  adjustments  for  condi- 
tions determined  to  be  beytind  the  control  of  indi- 
vidual hospitals  or  requinng  speiiaj  v<"'n-uJeration. 
T^e  adjustments  onginallv  suggcMcd  b\  !h(  .Ad- 
ministration were  mcxlified  and  ai,iL"rie"ii,'d  during 
legislative  debate  .Adjustments  fnj.irJ  in  1983 
ewe  red  wage  rates.  I  o<.:  at  ion  m  riiraj  cr  uih.in  area, 
and  teaching  status  .^n  (^uiiicr  .i.:  uv:'-:cnt  was 
fashioned  for  payment  of  tasc'-  .i.::';  ,:nusually 
costly  or  lengthy  hospitalization  Other  aJuiMiiients 
have  smce  been  added  The  must  inifxjrtant  is  the 
additional  payment  to  hospitals  that  serve  a  high 
proportion  of  kAv-income  patients. 

In  addition.  Congress  provided  for  a  transition 
.so  that  national  standardized  amounts  would  be 
phased  in  over  a  tour  year  j^eriod.  Subsequently 
the  transition  uas  extended  io  five  years.  During 
the  first  year,  pa\ments  were  hascd  on  a  hospital's 
own  historical  costs  and  regunal  average  rural  and 
urban  standardized  amourits  By  the  end  of  the 
transition,  payments  tor  most  hospitals  were  based 
entirely  on  national  avciage  rural  and  urban  stan- 
dardized amounts 


Pending  future  analysis  and  p  '  cy  development. 
Congress  excluded  several  tv|x;s  of  hospital  costs 
trom  the  ncu  p.i>ment  system.  For  example,  pay- 
ments for  the  direct  costs  of  medical  education  and 
for  capital  costs  continue  to  be  based  on  cost 
reimbursement.  Specialized  hospitals  and  units, 
such  as  ps\chidtri  long  term,  children's,  and  re- 
habilitation .^cr*  also  excluded  from  the  new 
s).siem. 
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sources  of  per-case  payment  increases  in  making  Hospital  pavmenis  auiomaucailv  incrc^e  as  the 
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Authonly  mandating  the  Prospective  Payment 
Assessment  Commission  was  added  to  the  PPS  law 
during  the  legislative  debate  The  Commission  was 
structured  as  an  independent  agency,  with  15  (now 
17)  members  appomted  by  the  congressional  Office 
of  Technology  Assessment  Commissioners  with 
expertise  in  health  care  delivery,  financing,  and 
research  were  to  provide  advice  on  the  functioning 
of  the  new  hospital  payment  s>-stem  through  re- 
ports and  recommendations  to  the  Secretary  of 
Health  and  Human  Services  and  to  the  Congress. 

FL'NCTIONING  AND  CHANGES 
IN  THE  SYSTEM 

During  the  first  five  years  of  PPS,  the  Federal 
health  policy  environment  has  become  increasingly 
tense,  primanly  due  to  the  growing  Federal  deficit 
and  evolving  policies  designed  to  reduce  and  even- 
tually eliminate  that  deficit  Budget  considerations 
increasingly  drive  decision  making,  and  executive 
and  legislative  branch  roles  have  changed  since 
PPS  was  enacted.  Whereas  the  role  of  the  Con- 
gress has  become  more  directive,  the  role  of  the 
Secretary  has  diminished,  especially  in  the  area  of 
updating  payment  rates. 

Onginally  established  as  an  adviser  to  both  the 
Secretary  and  the  Congress,  ProPAC  has  steadily 
become  more  involved  m  advising  Congress 
through  the  development  and  presentation  of  ana- 
lytic studies.  The  Commission  has  maintained  its 
independence  by  stressing  an  analytic  approach  in 
its  advice  and  decision-making  roles,  leaving  the 
larger  balancing  decisions  related  to  overall  budget 
pnonties  to  the  Administration  and  the  Congress. 

Against  this  backdrop  of  ever-growing  concern 
about  reducing  rates  of  increase  in  all  health  care 
spending.  PPS  has  been  implemented  and  contin- 
ues to  evolve.  Although  per-admission  costs  are 
still  nsing  rapidly,  total  inpatient  hospital  spending 
increases  have  moderated  due  to  decreased  admis- 
sions. Nevertheless,  pressures  for  savings  persist 
Despite  the  lower  rate  of  increase.  Part  A  inpatient 
hospital  spending  still  represents  the  largest  single 
component  in  the  Medicare  program,  nearlv  60 
percent  of  total  expenditures    The  projected  in- 
crea.ses  in  Medicare  spending  and  the  need  for 
savings  lead  budget  analysts  and  policy  makers  at 
all   levels  to  constantly   return   to  review   of  the 
Medicare  hospital  payment  system    Nearly  every 
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piece  of  legislation  related  to  health  financing 
passed  since  1983  has  modified  the  original  PPS 
statute,  often  for  the  purpose  of  realizing  program 
savings 

In  this  section  the  Commission  describes  the 
functioning  of  the  system  since  1984  and  reviews 
the  major  changes  that  have  been  enacted  to  ad- 
dress evolving  problems.  The  Commission's  judg- 
ments on  many  of  these  matters  are  stated. 


Lpdating  PPS 

The  1983  statute  calls  for  updating  payment 
rates  each  year  through  changes  in  the  standardized 
amounts  The  authority  to  set  the  update  factor,  the 
annual  change  in  the  standardized  amounts,  ini- 
tially resided  with  the  Secretary.  However,  since 
1986  the  Congress  has  legislated  the  amount  of  the 
update  factor. 

Furthermore,  the  original  statute  called  for  the 
Secretary  to  propose  and  implement  an  annual 
update  factor  through  the  regulatory  process.  The 
Secretary's  decision  was  to  reflect  the  recommen- 
dations of  ProPAC.  The  ProPAC  recommendation. 
in  turn,  was  to  account  for  changes  in  the  need  to 
maintain  quality  and  promote  efficiency  in  hospital 
services  Several  factors  in  the  statute  were  identi- 
fied for  consideration,  including  the  costs  of  goods 
and  services  that  hospitals  purchase  (the  market 
basket),  hospital  productivity,  technological  and 
scientific  advances,  quality  of  health  care,  and 
cost-effectiveness  of  inpatient  hospital  care. 

The  Commission  has  continued  to  make  its  an- 
nual recommendations  to  the  Secretary.  In  prac- 
tice, however,  the  Congress  uses  ProPAC's  analysis 
and  advice,  along  with  similar  advice-  from  the 
Secretarv,  and  sets  the  update  by  law. 

ProPAC  and  other  decision  makers  have  followed 
the  statute's  lead  in  dividing  the  update  factor  into 
two  major  components.  The  first  is  the  market 
basket,  which  measures  inflation  in  the  prices  of 
g<xxjs  and  services  purchased  by  the  hospital.  The 
second  considers  all  other  factors  judged  relevant 
to  updatmg  payments.  Overall  consideration  of 
factors  related  to  quality  and  access  to  care  has 
played  a  significant  role  in  Commission  decision 
making    ProPAC  has  also  carefully  reviewed  other 
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sources  of  per-case  payment  increases  in  making 
update  recommendations. 


Market  Basket 

The  hospital  market  basket  is  constructed  b> :  ( 1 ) 
specifying  the  inputs  that  hospitals  purchase  and 
combining  inputs  into  components,  (2)  determin- 
ing a  weight  for  each  component  that  represents  its 
share  of  hospital  expenses,  and  (3)  identifying 
measures  of  price  change  for  each  component  The 
overall  change  in  the  price  of  the  market  basket  is 
computed  by  multiplying  each  component's  pnce 
change  by  its  weight  to  arrive  at  a  product  for  each. 
All  products  are  then  added 

In  making  its  recommendations,  the  Commis- 
sion sometimes  modifies  the  market  basket  portion 
of  the  update  to  reflect  errors  made  in  forecasting 
the  previous  year's  market  basket  increase. 

ProPAC  has  carefully  reviewed  the  components 
and  computation  of  the  market  basket  and  made 
many  recommendations  for  improvement  The  rec- 
ommended changes,  implemented  by  the  Secretary 
primanly  in  fiscal  year  1987,  have  improved  the 
validity  and  reliability  of  this  measure  of  inflation 
The  Commission  believes  this  has  been  an  impor- 
tant improvement  to  PPS.  ProPAC  will  continue  to 
study  and  recommend  changes  in  this  technical  but 
important  portion  of  PPS. 


Other  Adjustment  Factors 

Although  terminology  varies,  other  elements 
have  been  added  to  or  subtracted  from  the  market 
basket  to  update  hospital  payments  under  PPS 
Components  considered  by  ProPAC  include  funds 
for  scientific  and  technological  advancement. 
achievable  improvements  in  hospital  productivity, 
reductions  to  account  for  the  transfer  of  services 
out  of  the  hospital,  and  changes  in  medical  record- 
keeping not  related  to  the  seventy  of  illness  These 
additional  components  of  the  update  factor  have 
not  been  defined  statically  over  the  five-year  his- 
tory of  PPS.  Because  the  Commission  believes  the 
major  shift  in  site  of  care  has  been  accomplished, 
for  example,  it  is  no  longer  taken  into  account 
when  adjusting  the  update  factor. 


Hospital  payments  aulomaticallv  iriiitMsc  as  the 
mix  of  patients  across  DRGs  becomes  niure  com- 
plex, causing  the  cai>e-mix  index  (CMb  ii  rst:  In 
fact,  dunng  the  first  five  years  of  PPS  rising  (Mis 
resulted  in  larper  payment  increases  than  the  jn- 
nual  update  factor  and  all  other  polic  v  adiusiments 
combined  It  was  ongmallv  expected  that  (Ml 
increases  would  moderate  over  time  HjNvevcr  -e- 
cent  evidence  indicates  that  this  has  not  hapjxni-t, 
as  quickly  as  expected  The  Commission  and  cih- 
ers  have  therefore  devoted  considerable  afieniion  to 
the  issue  of  case-mix  change  and  the  tactors  that 
account  tor  it 

The  Commission  believes  that  PPS  r.iit's  sho^iiu 
reflect  real  case-mix  increases,  but  not  changes  in 
medical  reccird  dtxumentation  or  cixJing  practices. 
Real  case-mix  change  is  defined  as  changes  m 
types  of  patients  or  changes  in  patient  tiratments 
that  result  in  greater  resource  use  The  (  cmmis- 
sion  has  investicated  methods  to  differentiate  C.Ml 
change  caused  bv  real  case-mix  cnana.'  t.oni  medi- 
cal record  changes,  or  upctximg  (  urrentiv.  it  is 
impossible  to  do  this  preciselv  bec.i.j'-c  <''  i!,iia 
limitations  and  an  imperfect  undersianditig  c-i  the 
factors  affecting  ctxling  behavior  This  remains  an 
important  area  for  continued  pcMicv  rest  .I'th 

Case- mi \  \r\dc\  change  and  cihcr  factors  have 
played  an  important  role  m  decisions  to  recom- 
mend payment  updates  thai  amount  to  less  than  the 
market  basket  increase  for  a  given  year  Per-case 
payments  to  hospitals  have  great N  exceeded  the 
level  of  the  update  factor  because  of  case-mix 
increases,  which  will  be  discussed  kiler 


DifFerentiai  Standardized 
Amounts  and  Updates 

The  PPS  statute  recogni/ed  a  long  history  of 
different  costs  m  urban  and  rural  hospitals  by 
providing  for  separate  urban  and  riji.il  standardized 
amounts  In  the  years  following  enactment  of  PPS. 
differences  in  the  experiences  of  these  types  of 
hospitals  led  tii  decisions  to  provide  for  separate 
update  factors  tor  urban  and  rtt.a!  hospitals.  In 
addition.  Congress  allowed  for  a  slightly  higher 
update  for  hospitals  m  large  urban  areas  (those 
with  more  than  1  millicsn  [X'oplei  than  for  those  in 
smaller  urban  areas. 
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The  use  of  different  standardized  amounts  and 
update  factors  was  part  oi  a  trend  over  the  first  five 
years  of  PPS  to  refine  the  payments  to  better 
reflect  important  differences  among  hospitals  The 
Commission  recommended  a  number  of  similar 
changes  later  adopted  by  Congress  ProPAC  contin- 
ues analytic  vwrk  designed  to  develop  data  about 
different  types  and  classes  of  hospitals  and  their 
experience  under  PPS.  In  the  Commission's  opin- 
ion, these  equity  issues  are  increasingly  imponant 
in  a  constrained  budget  environment  and  require 
ongoing  assessment  and  review. 


Changing  Roles  in  Determining  the 
Update  Factor 

The  changing  role  of  the  Congress  is  seen  clearly 
in  reviewing  update  factor  decisions  dunng  the 
PPS  >ears  After  designing  a  svstem  that  "avjuIJ 
rely  on  an  administrative  process  and  advice  ol 
ProPAC  for  updates,  the  Congress  began  almost 
immediately  to  restrict  the  executive  branch  role 
First  the  amount  of  the  update  was  limited  in  the 
Deficit  Reduction  Act  of  1984  (Pub.  L  48-369) 
Congress  subsequently  legislated  specific  updates 
for  each  of  the  next  four  years 

.As  the  responsibility  initially  assigned  tn  the 
Secretary  has  shifted,  so  has  the  source  o\  andiytic 
and  quantitative  data  ProPAC  developed  and  has 
followed  a  consistent  format  for  considering  ele- 
ments that  should  be  reviewed  within  the  context 
of  the  update  factor  The  Secretary  initially  pro- 
vided some  detail  for  the  basis  of  decision  making, 
but  analytic  justification  for  proposed  update  fac- 
tors has  diminished  in  later  annual  PPS  regula- 
tions The  Commission  regrets  that  the  Secretary 
has  chosen  to  eliminate  the  development  o\  quanti- 
tative and  analytic  justification  for  the  update  fac- 
tor This  lack  of  justification  results  from  the  fact 
that  the  budget  has  increasingly  driven  decision 
making  by  both  the  Secretary  and  the  Cimgress. 

These  role  changes  and  the  conipicKiiv  <>|  the 
necessary  decisions  have  resulted  in  an  increas- 
ingly contentious  environment  surrounding  PPS  A 
shift  in  roles  has  occurred,  with  intere.sted  parties 
exerting  strong  efforts  to  influence  decisions  The 
hospital  industry  has  repeatedly  complained  about 
unmet  promises  that  PPS  would  result  in  predict- 
able payments,  txpectalions  that  the  update  factor 
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would  be  the  major  vehicle  for  payment  increases 
hkewise  have  not  pro^ed  to  be  the  case. 

Hospitals,  beneficiaries,  and  others  regard  the 
update  factor  as  the  chief  source  of  payment  in- 
crease to  hospitals  under  PPS.  ProPAC,  on  the 
other  hand,  has  not  found  this  to  be  true.  Commis- 
sion analysis  has  shown  that  for  the  first  five  years 
of  PPS.  update  factors  and  other  legislative  policy 
changes  increased  per-case  PPS  payments  by  about 
1 1  percent  Case-mix  index  change  led  to  payment 
increases  almost  double  that  rate,  or  about  20 
percent  Consequently,  while  the  update  factor  is 
still  an  important  consideration  in  PPS  policy  mak- 
ing, it  must  be  viewed  in  the  context  of  other 
factors  affecting  payments.  The  update  factor  has 
been  a  less  significant  part  of  revenue  increases 
than  onginally  anticipated. 

Continued  review  and  identification  of  other 
torms  of  payment  increase  and  adjustments  to  the 
update  factor  to  account  for  these  increa.ses  are 
crucial,  hcAvever  ProPAC  review  and  analysis  of 
revenue-increasing  features  of  PPS  policy  thus  will 
contmae  to  be  a  cntical  part  of  Commission 
agendas. 

Wage  Index 

PPS  provides  that  the  DRG  rates  be  adjusted  by 
a  wage  index  This  index  reflects  the  average 
hospital  wage  level  in  an  individual  hospital's  geo- 
graphic area,  compared  with  the  national  average 
hospital  wage  level.  That  portion  of  the  standard- 
ized amount  determined  to  be  labor-related  (roughly 
75  percent!  is  multiplied  by  the  appropnate  wage 
index;  hospitals  in  areas  with  relatively  high  wages 
receive  a  higher  payment. 

Although  the  wage  index  had  been  .used  before 
PPS,  several  technical  problems  have  been  cor- 
rected since  the  system  was  implemented.  Others 
remain.  Unfortunately,  controversy  has  surrounded 
the  wage  index  and  the  data  used  to  calculate  it. 
Any  change  in  the  wage  index  results  in  higher 
payments  to  some  hospitals  and  lower  payments  to 
others  Disagreements  arise  each  time  wage  index 
changes  are  considered.  The  Commission  regrets 
that  technical  corrections  that  would  lead  to  a  more 
accurate  wage  index  have  not  been  implemented. 
ProPAC  will  continue  to  develop  recommendations 
for  technical  refinements  to  the  wage  index  to 
make  it  more  accurate  and  up-to-date. 
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Labor  Market  Areas 

Since  the  beginning  of  PPS,  ProPAC  has  been 
concerned  that  the  wage  index  is  cniically  flawed 
by  its  insensitivity  to  large  vanations  in  hospital 
wage  levels  within  many  labor  markets.  This  flaw 
stems  from  the  fact  that  the  index  is  based  on 
Metropolitan  Statistical  Area  (MSA)  designations 
Frequently,  wage  levels  differ  for  the  core  city, 
suburban  areas,  and  sometimes  even  rural  areas 
located  in  counties  partly  within  an  MSA  Wages 
also  vary  across  rural  areas  within  states.  ProPAC 
has  studied  this  situation  extensively,  and  recom- 
mended on  numerous  occasions  the  use  of  labor 
market  area  information  to  distinguish  separate 
labor  markets  within  MSAs  and  rural  areas  These 
ProPAC  recommendations  have  not  been  imple- 
mented. As  with  changing  the  wage  index,  imple- 
mentation of  this  change  would  modify  the  pattern 
of  reimbursement  to  hospitals,  thereby  distnbuting 
Medicare  payments  more  accurately  and  equitably 
The  Commission  therefore  has  urged  Congress  and 
the  Secretary  to  consider  making  this  important 
change  in  the  system. 

Medical  Education  Adjustment 

Besides  caittmuing  cost  reimbursement  for  a 
hospital's  direct  costs  of  medical  education,  the 
PPS  statute  provided  for  additional  payments  to 
cover  the  indirect  costs  of  medical  education  The 
medical  education  adjustment  was  developed  in  the 
1970s  to  recognize  higher  patient  care  costs  in 
hospitals  that  are  involved  with  the  training  of 
interns  and  residents.  This  adjustment  is  calculated 
using  the  ratio  of  interns  and  residents  per  bed 
Among  the  factors  commonly  believed  to  contnb- 
ute  to  the  higher  costs  associated  with  teaching  are 
greater  use  of  ancillary  services,  more  severely  ill 
patients,  location  in  inner  cities,  and  a  more  costly 
mix  of  staffing  and  facilities.  A  formula  is  used  to 
determine  the  amount  of  the  adjustment 

Concerned  that  PPS  would  have  a  significant 
adverse  effect  on  teaching  hospitals.  Congress  en- 
acted a  statutory  mandate  that  doubled  the  adjust- 
ment previously  calculated.  The  adjustment  was 
accomplished  in  a  budga  neutral  fashuin,  by  re- 
moving a  portion  of  payments  from  all  hospitals  to 
fund  the  added  payment  to  teaching  hospitals  The 
rationale  for  the  adjustment  was  that,  in  addition  to 
compensating  these  hospitals  for  indirect  medical 
education  effects,   it   would  partially   correci   ihe 


system's  inability  to  account  for  other  tactics  that 

legitimately  increase  costs  in  teaching*  hcspiia!'; 

It  quickly  became  clear  that  the  uouhlc  leaamig 
adjustment  tTvercompensaied  teaching  hospitaiv  tor 
their  higher  costs  Analysts  began  to  explore  alter- 
native methods  to  calculate  the  relationship  be- 
tween medical  education  and  .Medicare  com  i^: 
case.  Based  on  estimates  provided  bv  the  (  on^^res- 
sional  Budget  Office  iCBO).  Congress  reduced  the 
adjustment  beginning  dunng  fiscal  vear  l'-*>sb  ama 
again  beginning  in  fiscal  year  IVH*^ 

Concerns  have  continued  to  be  raiNCvi  at-ii>u!  ;ne 
appropriateness  of  the  level  of  the  !nJire^.t  itieoical 
education  adjustment  ProP.^  otler'-  rectmiryie'ut.i 
tions  to  further  refine  the  adjustment  m  this  report. 
The  Commission  also  recommends  t.hai  analytic 
work  on  this  subject  be  continued 

Adjustment  for  Disproportionate 
Share  Hospitals 

The  onginal  PPS  statute  pmvided  authority  for 
the  Secretary  to  implement  a  special  adjustment  for 
hospitals  serving  a  disproportionatelv  unTe  number 
of  low -income  and  Medicare  pattcnis  \\\c  Secre- 
tary, however,  declined  to  pnnmilgate  such  an 
adjustment. 

ProPAC  believed  trom  the  k-cmning  that  the 
Secretary's  lack  o{  acm^n  resulted  m  a  serious 
defect  m  PPS.  and  recommended  implementation 
of  the  adjustment  Analysis  bv  ProPAC.  CBO,  and 
others  showed  a  relationship  between  services  to 
the  pcxir  and  increased  Medicare  l.^m  per  case. 
This  analysis  was  used  as  the  basis  lur  the  adjust- 
ment prescribed  m  Pub  L  ^9  272,  which  was  later 
refined  and  extended  The  Coninii^sion  continues 
to  monitor  this  adiustment  and  to  study  the  interac- 
tions of  various  pnent)mena.  including  the  effect  of 
medical  education,  on  disproportionate  share 
hospitals 

Case-Mix  Measurement  and 
Severity  of  Illness 

Use  oi  the  diaenusis-related  groups  for  defining 
and  measuring  case  ni;x  h,js  presented  a  series  of 
challenges  Given  the  lin  iMiions  of  the  data,  the 
Commission  believes  tha;  ihis  system  represents 
the  best  available  way  to  classify  patients  for 
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Medicare  payment  Nevenheless,  the  amount  ot 
unexplained  vanaiion  m  resource  use  among  pa- 
tients IS  large,  and  continuing  work  on  alternative 
classification  systems  or  DRG  enhancements  to 
better  measure  seventy  of  illness  is  necessary 
There  is  also  need  for  additional  study  to  clanfy. 
refine,  and  redefine  the  DRGs  to  reflect  changing 
technology,  medical  practice  patterns,  and  com- 
plexity of  cases.  Further  work  is  likewise  needed 
to  ensure  that  the  medical  coding  conventions, 
which  are  the  underpinning  of  the  DRGs.  are 
up-to-date  and  appropriate  Similarly,  the  Grouper 
program  used  to  assign  cases  to  DRGs  needs 
continual  updating  and  refining 

All  these  activities  have  been  under  way  during 
the  five-year  history  of  PPS  On  balance,  the 
Commission  believes  the  Secretary  has  made  im- 
portant improvements  to  the  DRG  classification 
system  ProPAC  remains  committed  to  careful  mon- 
itonng  and  analysis  of  the  DRGs,  as  well  as  to 
reviewing  any  problems  brought  to  its  attention  by 
interested  groups  or  mdividuals  Several  specific 
topics  deserve  further  discussion 

Individual  DRGs  and  New  Technology 

The  Commission  has  not  found  evidence  of  a 
major  reduction  m  the  diffusion  of  new  technology 
in  hospitals  since  the  beginning  of  PPS  In  fact. 
recent  studies  seem  to  indicate  that  hospitals  have 
added  services  since  the  advent  of  PPS 

The  Commission  believes  that  the  system  should 
adequately  reflect  new  technologies  and  that  pay- 
ment rates  for  these  technologies  should  be  suffi 
cient    HcTwever.  the  Secretary  has  sometimes  been 
slow  to  implement  change  in  this,  area   Appropriate 
change  is  increasingly   important  with  vsorsening 
hospital  financial  conditions.   Changes  related  to 
individual  DRGs  and  new  technology  have  been  a 
major  subject  of  disagreement  between  the  Com 
mission  and  the  Secretary   ProPAC  will  continue  to 
carefully  monitor  and  analy7e  individual  technolo 
gies,  especially   new   ones,   and  their  experience 
within   the   DRGs.   making   recomme^datlo^^   tur 
change  when  warranted 

Rccalibration  | 

Recalibration  creates  an  entirely  new  set  of  DRG 
weights  that  more  accurately  retlect  the  relative 
cv)stlincss  of  current  medical  care  praci^e  patterns. 
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Because  of  the  rapid  changes  m  medical  care 
practice  patterns  and  technology,  recalibration  of 
the  DRG  weights  is  periodically  necessary.  The 
1983  PPS  statute  called  Cor  recalibration  at  least 
every  four  years.  The  original  set  of  DRG  weights 
refiected  1981  practice  patterns  because  the  billing 
data  used  as  the  basis  for  establishing  the  weights 
came  from  that  year. 

The  Commission  advocated  recalibration  as  soon 
as  possible  after  the  first  year  of  PPS,  using  the 
most  recent  data  available.  This  recommendation 
was  adopted  by  the  Secretary.  ProPAC  was  simi- 
larly concerned  that  frequent  recalibration  was  ap- 
propriate, and  recommended  annual  recalibration 
in  Its  1986  report.  The  Secretary  did  not  recali- 
brate the  DRGs  for  fiscal  year  1987.  But  the 
Congress  enacted  a  mandate  for  annual  recalibra- 
tion, thus  ensunng  that  the  DRG  system  would 
reflect  the  most  recent  changes  in  technology  and 
practice  patterns  The  Commission  is  pleased  that 
annual  recalibration  is  now  automatic,  helping  to 
keep  the  system  as  up-to-date  and  accurate  as 
possible 

Hospital-Level  Variations  Within  DRGs 

The  Commission  has  begun  studies  of  variations 
in  resource  use  within  DRGs  across  individual 
hospitals  One  study  reviews  regionalization  and 
specialization  of  services.  Initial  findings  suggest 
that,  although  some  concentration  of  services 
within  certain  hospitals  has  occured.  it  is  neither 
substantial  nor  systematic.  ProPAC  believes  that 
concentration  of  specialized  procedures  can  be  a 
positive  trend  for  beneficiary  quality  of  care. 

ProRAC  has  also  studied  geographic  variations  in 
inpatient  treatment  costs.  Initial  analysis  demon- 
strated considerable  geographic  variation  in  the 
cost  of  treating  patients  for  selected  case  types. 
Further  analvses  of  geographic  variation  in  treat- 
ment costs  are  being  undertaken 

These  studies  of  variation  in  resource  use  within 
DRGs  are  critical  to  understanding  variations  in 
medical  practices  and  the  appropriateness  of  ser- 
vices furnished  to  Medicare  beneficiaries.  As 
payments  are  constrained  and  hospital  financial 
conditions  worsen,  hospitals  and  their  medical 
staffs  should  carefully  examine  their  practices  and 
eliminate   inappropriate  or   ineffective  services. 
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ProPAC  believes  that  variations  in  resource  use  are 
an  important  area  for  funher  research. 

Hospitals  and  Units  Providing 
Specialty  Services 

From  the  beginning  of  PPS,  hospitals  or  centers 
serving  special  types  of  patients  have  received 
particular  attention.  Those  involved  extensively  in 
cancer  treatment  and  research  can  receive  special 
consideration  under  the  PPS  statute,  for  example. 
Other  types  of  hospitals  were  specifically  excluded 
from  the  prospective  payment  system.  The  Com- 
mission believes  that,  in  limited  circumstances, 
special  treatment  should  be  considered  for  some 
hospitals  and  centers.  Because  these  hospitals  and 
centers  may  treat  only  the  most  resource-intensive 
cases  in  a  DRG,  the  Commission  will  continue  to 
examine  whether  they  receive  adequate  PPS 
payments. 

The  Commission  is  concerned  that  the  Secretary 
has  sometimes  been  slow  to  recognize  and  correct 
problems  related  to  specialty  centers  For  example, 
it  was  necessary  for  the  Congress  to  enact  a  pay- 
ment modification  when  the  Secretary  did  not 
correct  problems  associated  with  bum  DRGs  and 
bum  centers.  The  Commission  believes  it  is  impor- 
tant to  continue  to  monitor  the  impact  of  PPS  on 
specialty  hospitals  and  centers. 

Outlier  Policy 

PPS  operates  on  an  averaging  principle  in  which 
payment  is  based  on  the  cost  of  a  typical  case 
within  a  DRG.  Some  cases,  however,  have  excep- 
tionally long  lengths  of  stay  or  are  extremely 
costly.  Under  the  PPS  statute,  these  atypical  cases. 
or  outliers,  receive  additional  payment.  The  law 
requires  a  target  for  outlier  payments  of  between  5 
and  6  percent  of  total  PPS  payments.  In  practice, 
the  payment  for  outliers  may  be  more  or  less  than 
the  targeted  proportion,  depending  on  the  number 
of  outlier  ca.ses  actually  treated  during  a  given 
year. 

Outlier  payment  policy  has  provided  a  critical 
buffer  for  hospitals  serving  atypical  cases  during 
the  first  five  years  of  PPS.  ProPAC  continues  to 
study  outlier  policy,  and  supports  recent  policy 
changes  undenaken  by  the  Secretary  to  deempha- 
size  length  of  stay  and  frame  a  policy  primarily 


based  on  extreme  costliness  or  loss  ProPAC  .j'sj 
other  observers  have  noted  that  ouilici  s. ases  .i'h,; 
payments  are  unevenly  distributed  ai.russ  hospud: 
groups  and  DRGs  These  findings  require  Knun 
ued  study  and  review,  and  will  doubtless  result  in 
analysis  on  which  to  base  continuing  refinement  of 
PPS.  It  is  the  judgment  of  the  Commission  ihai 
despite  the  recent  changes,  the  conceptual  basis  lur 
outlier  payment  pK)licy  is  an  area  if  ongoing  con- 
cern,  Analysis  will  ci^nlinue  m  this  i!Tip<,)nan!  ..irea. 


Beneficiary  Liability 

During  debate  on  PPS,  concern  'A.is  txpre ---.cil 
that  beneficiarv  financial  liabiliiv  ^h^'l.l^j  not  S.- 
changed  by  the  new  system  Over  tnne.  hiMtver, 
the  precipitous  drop  in  patients"  Icngih  of  hn>piial 
stay  unintentionally  increased  the  pnif^mion  of 
payment  bome  b>  Medicare  benefiuancs  The  in- 
patient hospital  deductible  and  dailv  v, oinMjrance 
rates  rose  substantially  as  a  result  of  iht-  jci  lints  in 
length  of  stay,  which  were  largely  aitribuicif  lo  PPS 
incentives,  Morecn'er,  the  shift  ol  some  ser\i^ci> 
from  inpatient  to  outpatient  settings.  aUo  parnally 
related  to  PPS  incentives,  may  have  in-rcisn!  kn 
eficiary  out-of-p(xket  costs. 

Pre-  and  post-PPS  comparisons  of  beneficiary 

financial  status  will  be  difficult  because  of 
complicated  changes  made  by  cnuament  of  the 
Catastrophic  Health  Insurance  Coverage  Act  in 
1988,  ProPAC  is  p!ea,>-ed.  however,  ihni  the  Act  has 
corrected  another  inadvenent  chantv  in  lidbiiily  re- 
sulting from  PPS  beneficiary  rtsp.,  iiMbilky -for 
cost-sharing  in  certain  outlier  cases.  Coverage  ex- 
pansions to  provide  inpatient  hospital  care  without 
regard  to  computation  ot  spell-  rt  illness  and 
lifetime  reserve  da\s  address  ihcsc  concerns. 

ProPAC  will  Lontmuc  to  monitor  financial  liabil- 
ity of  beneficiaries  under  I'PS  as  other  changes 
(Kcur  in  health  care  delivery  and  tlnanv mg.  ProP>VC 
has  concluded  that,  overall.  Medkare  related  bene- 
ficiary out-of-ptKkei  c  >sts  inLTCi^eJ  during  the 
!98{)s  However  the  Commission  notes  that  total 
beneficiary  share  1  t  spending  for  covered  services 
remained  nearlv  Lon^iant  from  1980  to  1987.  at 
approximalelv  2,^  per.,cni  The  r.ite  of  increase  in 
Medicare-related  benetuiarA  out-nf-pocket  costs  is 
less  than  overall  Medicare  program  growth.  How- 
ever, beneficiaries  are  not  always  protected  from 
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the  risk  ot  some  high  out-of-pocket  costs  Thus, 
the  subject  ot  benet'icidry  tlnancial  lubiliiv  is  crui- 
cal  and  deserves  continuing  attention 

I 

Rural  Hospitals  and  Sole 
Community  Hospitals  i 

Under  the  PPS  statute,  separate  siandardi/cd 
amounts  are  calculated  for  urban  and  rural  hospi- 
tals The  rural  standardized  amounts  are  louver  than 
the  urban  amounts,  reflecting  historical  costs  in 
rural  hospitals  The  first  five  >ears  of  PPS  resulted 
in  a  senes  of  changes  m  rural  pavment  amounts. 
retlectmg  updated  and  better  data  Ru^al  payment 
amounts  m  the  tlr^t  years  of  PPS  were  substantially 
lower  than  appropnate.  resulting  in  ad)usiment> 
and  poliwV  changes  recommended  by  ProPA^;"  divA 
others  In  addition,  changes  in  pcilicy  related  !  > 
hospitals  that  are  small  and  isolated,  or  are  Sole 
Community  HospitaLs  (SCHl.  have  been  recom- 
mended and  some  changes  made 

in  the  Commission's  judgment,  PPS  should  pro- 
vide adequate  payment  for  Medicare  patients  in 
rural  hospitals,  but  cannot  be  expected  to  pay  lor 
additional  costs  m  those  rural  hospitals  m  serious 
financial  condition  for  other  reasons  Ne\enhe!c*NS 
It  may  be  appropnate  for  higher  payments  id  be 
made  to  some  hospitals  to  ensure  adequate  access 
to  services  for  Medicare  beneficiaries  who  live  m 
rural  areas  Continued  analysis  of  health  care  pol- 
icy toward  all  rural  health  care  delivery  mecha- 
nisms is  necessary'  and  should  be  undenaken. 

Hospitals  Excluded  from  PPS 

The  PPS  statute  created  a  category  of  hospitals 
and  hospital  units  that  would  not  be  paid  on  the 
basis  of  DRGs.  This  category  includes  psychiatnc 
hospitals  and  units,  rehabilitation  hospitals  and 
units,  pediatric  hospitals,  and  long-term  hospitals 
Payment  to  these  hospitals  and  units  is  based  on 
each  facility's  own  costs,  limited  by  a  rate  ot 
increase  on  per-case  costs  This  tari^et  rate  ot 
increase  limit,  established  by  the  Tax  Equity  and 
Fiscal  Resp(.-)nsibility  .Act  of '1982  (TEFRA),'must 
be  updated  each  year  The  update  to  the  limits  i> 
analogous  to  the  update  factor  for  PPS  hospitals 
ProPAC  recommends  an  update  for  these  PPS- 
excluded  hospitals  each  year. 


UMI 


19 


PtoPAC  was  convinced  that  the  update  factor  for 
these  hospitals  should  be  separate  from  the  update 
factor  developed  for  PPS  hospitals  The  Secretary 
disagreed  with  this  contention,  suggesting  the  ab- 
sence of  legislative  auihonty  for  a  separate  update 
factor  In  the  Omnibus  Budget  Reconciliation  Act 
of  1986  (OBRA  1986).  the  Congress  clarified  (his 
matter.  al!*Ming  separate  update  factors  for  PPS 
and  excluded  hospitals  as  ProPAC  had  ui;ged. 

Policy  development  for  upxiating  payments  to 
ihese  excluded  hospitals  has  evolved  over  the  five 
years  of  PPS  Early  on,  ProPAC  determined  that 
pediatnc  hospitals,  while  not  identical  to  PPS 
hospitals,  were  more  similar  in  terms  of  their 
cost  compv)nents  than  were  other  excluded  hospi- 
tals Therefore,  the  recommended  update  factor 
amount  tur  pediatnc  hospitals  has  generally  fol- 
kMed  the  PPS  update  factor  without  adjustments 
for  case  Ri!\  change. 

ProPAC  recommended  a  separate  market  basket 
tor  psychiatnc.  rehabilitation,  and  long-term  hospi- 
tals and  units.  Several  key  differences  have  been 
noted  to  support  this  approach,  particularly  the 
Commission  s  observation  that  the  labor  share  of 
expenses  in  these  facilities  is  substantially  higher 
than  in  PPS  and  pediatric  hospitals.  This  recom- 
mendation has  been  rejected  by  the  Secretary. 
ProPAC  has  annually  recommended  different  addi- 
tions to  and  subtractions  from  the  market  basket 
than  those  for  PPS  hospitals.  Congress  has  foi- 
i(Med  ProP.AC's  approach  in  enacting  separately 
determined  update  factors  for  excluded  hospitals. 

ProPAC  analysis  has  indicated  growth  in  the 
number  ot  excluded  hospitals  and  units  since  en- 
actment o^  PPS.  Rehabilitation  hospitals  and  units 
have  expenenced  the  largest  growth,  while  psychi- 
atnc hospitals  and  units  have  also  expanded  signif- 
icantly Long-term  hospitals  have  increased  only 
nuxJestly  Further  analysis  of  growth,  cost,  and 
experience  oi  these  hospitals  is  being  undenaken. 

These  hospitals  and  units  were  excluded  from 
PPS  because  there  was  no  case-mix  measurement 
system  applicable  to  specialized  psychiatnc,  reha- 
bilitation, and  long-term  patients.  Since  the  enact- 
ment of  PPS.  studies  undertaken  to  develop  such 
measurement  systems  have  failed  to  produce  an 
acceptable  product   ProPAC  believes  that  additional 
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research  and  study  will  be  necessary  before  a 
prospective  pricing  system  can  be  implemented  for 
these  hospitals. 

OTHER  AREAS  OF  COMMISSION 
CONCERN  AND  RESPONSIBILITY 

In  response  to  a  mandate  from  the  House  Ap- 
propnations  Committee,  ProPAC  annually  reviews 
the  impact  of  PPS  on  the  Amencan  health  care 
system.  The  report  covers  the  consequences  of  PPS 
for  beneficiaries,  hospitals  and  their  employees. 
and  government.  It  also  more  broadly  discusses  the 
effects  of  major  recent  changes  in  health  care,  of 
which  PPS  is  a  part  but  not  necessarily  a  cause 
The  report  considers  issues  related  to  ambulatory 
care,  changes  in  the  organization  and  financial 
condition  of  hospitals,  national  health  care,  and 
Medicare  expenditures.  Critical  policy  issues  like 
long-term  care  and  coverage  of  the  uninsured  have 
also  been  considered  in  the  report. 

In  addition.  Congress  has  asked  ProPAC  to  com 
plete  a  vanety  of  special  studies.  Most  are  related 
to  specific  PPS  hospital  payment  policy,  while 
some  expand  the  Commission's  focus  to  other 
areas.  Significant  Commission  resources  have  re- 
cently been  devoted,  for  example,  to  preparing  a 
special  congressional  report  on  prospective  pay- 
ment for  outpatient  surgery  This  report.  Medicare 
Payment  for  Hospital  Outpaiunt  Surgerx,  The  Views 
of  the  Prospective  Payment  Assessment  Commis- 
sion, will  be  submitted  to  Congress  by  Apnl  I , 
1989 

Finally,  ProPAC  is  concerned  about  the  bifurca- 
tion of  Medicare  policy,  as  rcfiecled  in  the  division 
of  the  program  into  Part  A  and  Part  B  Since  its 
beginning.  Medicare's  payment  policy  and  benefits 
have  been  defined  primanly  on  the  basis  of  acute 
care  needs,  focusing  especially  on  the  need  for 
inpatient  hospital  care  and  physician  services  In 
the  intervening  years,  the  practice  of  medicine  has 
changed,  new  technologies  have  been  introduced. 
and  treatment  sites  have  evolved.  These  changes 
suggest  that  it  is  time  to  reexamine  the  pariiiionm!: 
of  Medicare  into  two  parts. 

PPS  expenenre  indicates  thai  when  expenditures 
are  controlled  ir  one  setting,  they  increase  in 
other,  less  controlled  .settings.  Thus  there  is  need 
to  focus  on  linkages  between  policy  governing 
Medicare  reimbursement  svstems.  ProPAC  and  the 


F*hysician  Payment  Keue^^  Commission  therefore 
recently  established  a  liaison  subcommittee,  with 
three  members  from  each  group,  to  facilitate  the 
exchange  of  infomiation  and  ccxtrdinate  the  work 
of  both  commissions.  The  suKcmrnitice  will  iden- 
tify areas  of  mutual  or  iTvcrlappmg  interest  and 
foster  staff  and  commissioner  collaboration  where 
appropnate 

PPS  ASSESSMENT  AND 
CURRENT  ISSl  ES 

After  five  years  of  operation,  the  Medicare  pro- 
spective payment  system  has  met  many  of  its 
ongina!  goals.  It  was  implemented  quickly,  al- 
though the  transition  to  national  payments  was 
accomplished  wer  five  years.  As  its  framers  in- 
tended. PPS  has  established  the  Federal  govern- 
ment as  a  more  prudent-some  hospitals  might 
argue  overzealously  prudent-purchaser  of  health 
care  services  The  system  has  provided  some  in- 
centives for  management  efficiency,  flexibility,  in- 
novation, planning,  and  control.  Some  observers 
might  argue  that  those  mcentives  are  not  strong 
enough,  uhile  oihers  niiehi  hold  they  are  too 
strong  and  uiii  adverselv  atlea  quality  of  care. 

-At  vanous  points  thr  ujehout  this  five-year  pe- 
riod, certain  incentives  have  been  altered  by  policy 
changes  Some  goals  have  been  met;  others  show 
mixed  results.  And  some  unanticipated  problems 
have  resulted  that  niuvt  he  resolved  in  the  future. 
But  on  balance,  the  ( Ommission  is  generally 
pleased  uith  ihc  implcnentation  and  functioning 
of  the  ^s stern. 

Indeed,  ihe  (irs!  tivc  years  have  proven  that  PPS 
is  flexible  enouLh  to  accommodate  change  when 
necessary  Like  jny  radical  departure  from  the 
past,  the  ssstem  requires  ongoing  refinement,  re- 
view, rriitniiorm!:,  and  assessment  involvjng  the 
hospital  industry  and  ii^  employees,  the  Depart- 
ment ot  Health  and  Human  Services.  ProPAC.  and 
the  bencficianes  themselves.  Here,  then,  are  some 
observations  fr.ni  the  Commission  at  the  five-year 
mark. 

On  ihe  positive  side,  hospitals  have  not  chai^d 
benef  Maries  for  services  beyond  statutory  require 
ments  already  in  effect    Rates  of  increase  in  total 
expenditures  m  ihe  inpji  eni  setting  have  moder- 
ated   although  per-case  costs  continue  to  increase 
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rapidly.  Much  more  research  on  qualtiy  ol  care  is 
necessary.  Thus  far.  hofwever.  the  Commission  ha.s 
not  found  evidence  of  suboUntial  or  systematic 
changes  in  the  quaiity  of  care  received  by  Medicare 
hospital  patients  since  PPS  implementation. 

An  increasing  number  of  hospitals  have  closed 
in  recent  years.  This  is  due  to  decreases  m  hospital 
occupancy,  increasing  constraints  on  hospital  reve 
nue,  and  other  factors  that  are  not  well  understoxJ 
The  closure  of  hospitals  that  are  underutilized  or 
have  longstanding  financial  problems  is  not  unex 
peered    Additional  study  is  necessary,  however,  to 
better  understand  the  patterns  of  closures  and  the 
impact  on  access  to  sei^ices  by  Medicare  bene- 
ficiaries 

As  for  increasing  efficiency  and  pnxiuctivity, 
the  results  are  mued  Although  PPS  has  probahlv 
lovvered  the  rate  of  increase  m  Medicare  inpatieni 
hospital  expenditures,  total  intlation-adjusted  ex- 
penditures for  ail  Medicare  services  continue  to 
nse  at  about  the  same  rate  seen  for  the  past  ten 
years  Hospital  costs  per  case  continue  to  mcrease 
at  higher  rates.  In  fact,  the  levelmg-otf  of  mpaiieni 
expenditures  is  due  primarily  to  decimtng  admis^ 
sions,  which  cannot  be  attributed  to  PPS  mcen 
lives  Nevertheless,  PPS  has  encouraged  reductions 
in  length  of  stay  and  other  efficiency  in-prtnements. 
particularly  during  its  early  years. 

Several  original  goals  clear,ly  have  not  been  met, 
hut  the  Commission  does  not  believe  this  should 
be  alarming    In  fact,  one  could  argue  that  PPS  is 

just  ncM  beginning  to  stabihze  and  t.>  ha-.e  its 
major  effects.  Data  and  analysis  are  ni-w  available 
to  make  more  mtormed  poiic>  Uecibions  than  in 
1983 

Policy  makers  mtended  the  svsieni  to  fx.-  lmmIv 
underst(X.>d  and  Minple  to  administer  IhiN  Tun  r,>n 
been  the  case  Hospital  repoaing  burdens  arc  a 
persistent  problem,  and  may  have  increased  J^  the 
system  has  become  more  complex  \ct  in  order  :o 
foster  equity  among  hospitals,  complexitv  is  a- 
quired  Without  cost  reponmg.  additional  adjust- 
ments, and  complicated  alieratuin>,  some  hr.spitals 
would  have  been  disadvantaged  under  the  svstem 
Had  this  (Kcurred,  the  broader  goals  of  beneficiary 
access  and  quality  of  care  would  clearly  have 
suffered    So  on  balance,  the  Commission  inain- 
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tains  that  failure  to  meet  some  of  the  goals  related 
to  simplicity  is  an  acceptable  tradeoff. 

In  addition  to  the  goals  that  have  yet  to  be 
fulfilled,  several  factors  that  were  unanticipated  or 
not  discussed  in  the  legislative  debate  and  the 
implementation  of  the  statute  remain  troublesome. 

First  IS  the  large  increase  in  expenditures  in 
areas  other  than  mpaticnt  hospital  care.  Decreased 
inpatient  hospital  use  has  been  accompanied  by 
substantial  acceleration  of  expenditures  in  outpa- 
tient, ambulatory,  and  alternative  sites.  This  is  true 
for  boih  the  Medicare  program  and  the  entu^ 
health  care  system.  Thus,  there  has  been  a  substan- 
tial shift  in  the  way  health  care  dollars  have  been 
spent  during  the  1980s,  without  an  apparent  change 
m  the  (nerall  spcndmg  trend.  In  addition,  this  shift 
has  been  away  from  hospitals,  where  there  are 
longstanding  quality  review  programs,  to  sites 
where  there  is  little  or  no  quality  review 

Despite  the  efforts  of  the  health  care  industry, 
government,  and  pnvate  sector  payers  to  contain 
health  care  spending,  the  growth  in  aggregate  ex- 
penditures has  not  changed.  The  consequences  of 
an  mabiiity  to  moderate  the  growth  in  health  care 
spending  are  difficult  to  untangle,  but  in  many 
significant  areas  needs  are  not  being  met.  These 
include  paving  for  health  services  for  the  millions 
of  .Americans  who  lack  financial  protection  against 
the  cost  of  illness,  as  well  as  for  long-term  care 
services 

!"hese  more  global  considerations  may  suggest 
mat  the  battle  is  being  won  but  the  war  lost. 
Perhaps,  having  met  many  of  the  onginal  goals  of 
PPS.  goals  for  cost  containment  need  to  be  exam- 
ined more  broadly  This  would  require  considering 
the  system  as  a  whole  and  looking  beyond  individ- 
ual pieces  of  the  health  care  delivery  system  like 
the  hospital. 

AncMher  unanticipated  development  has  been  the 
more  directive  role  assumed  by  Congress,  which 
sometimes  further  complicates  the  decision-making 
proeess  'Whether  this  type  of  involvement  is  re- 
garded as  p(  ,itive  or  negative,  it  usually  results  in 
clear  final  decisions.  On  the  other  hand,  it  has 
ixrcasionally  led  to  such  problems  as  a  major  delay 
m  updating  payment  policies  and  amounts.  This 


delay  has  left  hospitals  without  the   information 
they  need  to  plan  and  budget  for  upcoming  years. 
negating  one  of  the  pnmary  goals  of  the  system 
predictability  and  efficient  management  and  plan- 
ning. 

Finally,  after  five  years  of  careful  monitoring 
and  analysis,  the  Commission  is  particularly  mind- 
ful of  the  continuing  and  cntical  need  for  timely 
and  accurate  information,  especially  cost  data  An 
important  recommendation  in  this  report  calls  for 
improving  the  cost  data  available  from  hospitals 
because  of  its  usefulness  in  policy  analysis  and 
decision  making.  The  Commission  believes  that 
the  role  of  the  Medicare  Cost  Report  (MCR)  is 
changing  from  that  of  a  reimbursement  tool  to  that 
of  a  vital  information  source  for  payment  policy 
development  and  evaluation. 

The  Commission  believes  that  future  PPS  policy 
agendas  are  important.  After  five  years,  it  might 
appear  that  a  smaller  expenditure  of  resources  and 


effort  IS  appropriate  for  maintaining  M,d  j;\iating 
the  system  On  the  .ontraiA.  the  ( "'Din,  n  ass  ion  minks 
continued  etton  is  required 

In  addition  to  continuing  to  refine  the  system, 
some  basic  questions  should  probahlv  K-  included 
on  the   future   PPS   agenda     Amoni-    these    .:,;•     , 
reexamination  of  some  of  the  ongmai  f"j\s  ,,;:,;, 
policy  decisions    The  components  rt  ihe  r.>-niciu 
formula,  together  with  the  methods  use-.:  -.^  t.:\jate 
payments,  should  continue  to  be  rev  le-^ved    \,!:;u  ■ 
ous  changes  in  interrelated  pavrr.eni  Li>n':\''.e'n 
suggest    a    need    tor    studying    the    un^i    [Mvrnci.i 
formula  and  amounts  at  some  point  in  the  ftiture. 
Questions  ab<iut  the  equitable  disinr^uiion  .„:t  -..v 
ments  between  and  among  hospital  ivfx-"  ,.  ,^..,:,:  %. 
more  fully  considered  at  this  time 

In  the  next  chapter,  the  Commission  presents  its 
recommendations  for  continued  n)y\h]w^ii,n  of  the 

svstem  in  fiscal  vear  I'f'Ai 
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The  Commission's  recommendations  for  fiscal 
year  1990  are  the  result  of  an  ongoing  process  of 
agenda  setting,  information  collection,  jnjlvsis. 
and  deliberation  ProPAC  selects  issues  tor  consid 
eration  to  conform  with  its  statutory  misMon  and  to 
contribute  to  an  open  policy  debate  on  matters  ot 
substantial  importance  to  beneficiaries,  hospitals, 
and  the  .Medicare  program 

ProPAC's    analysis   and   decision    making    art- 
guided  by  a  set  of  interrelated  priorities,   these 
pnonties  provide  the  underlying  basis  for  the  Com 
mission's  recommendations  on  updating  the  pay 
ment  rates  and  improving  PPS   They  include: 

•  Ensuring   beneficiary    access   to   high  quahlv 
health  care. 

I 

•  Encouraging  hospital   producti\.  itv    and   long 
term  cost-effectneness, 

•  Promoting  equit>   in  the  distribution  .'i  pa>- 
ments  to  hospitals. 

•  Facilitating  innovation  and  apprupnaic  techno- 
logical change. 

•  Maintaining   stability   for  providers,  ^onsuin 
ers.  and  other  payers,  and 

•  Making  decisions   based   on   rehabie.   iimely 
data  and  information 


The  Commission  has  devetooed  a  process  and 
guidelines  for  identifying  and  analvzing  issues  re 
lated  to  Its  responsibilities  Once  the  Commission 
establishes  its  policy  agenda.  ProPAC  siatt  pro 
vides  analyses  that  enable  the  Commissioners  (o 
make  informed  decisions  about  appropriate  changes 
to  PPS  The  resulting  recommendations  reflect  the 
collective  judgment  of  the  17  Commissioners. 


Chapter  2 

Recommendations 


Some  recommendations,  such  as  those  pertain- 
ing to  the  annual  update  of  payment  rates,  will  be 
repeated  in  similar  format  every  year.  In  other 
instances,  the  Commission  has  reconsidered  and 
amplified  or  modified  past  recommendations  on 
the  basis  of  new  evidence.  In  addition,  certam 
issues  were  examined  for  which  no  recommenda- 
tions were  developed.  Because  these  issues  receive 
little  or  no  attention  elsewhere  in  the  report,  they 
are  briefly  discussed  later  in  this  chapter 

Concern  for  reducing  the  Federal  deficit  and 
attaining  a  balanced  budget  continued  to  dominate 
public  policy  debates  while  these  recommenda- 
tions were  being  developed.  Although  ProPAC  did 
not  explicitly  take  budgetary  concerns  into  ac- 
count, the  recommendations  were  developed  in 
recognition  of  a  constramed  fiscal  environment. 
Furthermore,  the  Commission  believes  that  budget- 
ary pressures  intensify  the  need  to  address  distri- 
butional and  technical  payment  issues  that  may 
bear  on  the  quality  of  care  furnished  to  Medicare 
beneficiaries. 

Recommendations  made  previously,  but  not  yet 
implemented  by  the  Secretary,  are  still  in  effect. 
For  example,  the  Commission  considers  it  impor- 
tant for  the  Secretary  to  implement  the  recommen- 
dations concerning  the  definitions  of  labor  market 
areas  and  evaluation  of  Sole  Community  Hospital 
policies,  even  though  there  are  no  additional  rec- 
ommendations on  these  topics  this  year. 

The  following  discussion  presents  an  overview 
of  (he  Commissions  17  recommendations  for  fis- 
cal year  1990  The  full  text  and  discussion  of  each 
recommendation  follow  the  overview.  Background 
information,  statistical  analyses,  and  alternative  op- 
tions considered  are  in  Appendix  A  and  in  tie 
ProPAC  technical  reports  listed  in  Appendix  B 
I  he  Issue  areas  addres.sed  by  the  Commission  this 
year  are: 
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•  Updating  PPS  payments, 

•  Adjustments  to  the  PPS  payment  formula. 

•  Data  collection  and  measurement. 

•  Quality  of  care. 

•  Rural  hospitals,  and 

•  Payment  for  ambulatory  surgery. 


OVERVIEW  OF  THE  COMMISSION'S 
RECOMMENDATIONS  FOR  FISCAL 
YEAR  1990 

Updating  PPS  Payments 

In  making  recommendations  on  the  update  fac- 
tor, the  Commission  is  required  by  the  PPS  statute 
to: 

.  .  .  take  into  account  changes  in  the  hospital 
market  basket  ....  hospital  productivity,  tech- 
nological and  scientific  advances,  the  quality 
of  care  provided  in  hospitals  (including  the 
quality  and  skill  level  of  professional  nursing 
required  to  maintain  quality  care),  and  long- 
term  cost-effectiveness  in  the  provision  of 
inpatient  services. 

The  Commission  must  report  its  recommenda 
tions  on  the  update  factor  to  the   Secretary   of 
Health  and  Human  Services  no  later  than  March  I 
of  each  year,  and 

.  .  .  taking  into  consideration  the  recommen- 
dations of  the  Commission,  the  Secretary 
shall  recommend  ...  an  appropnate  change 
factor  .  .  .  which  will  take  into  account 
amounts  necessary  for  the  efficient  and  effec- 
tive delivery  of  medically  appropnate  and 
necessary  care  of  high  quality 

Since  fiscal  year  1986.  Congress  has  set  the 
update  factor  through  legislation.  ProPAC  and  the 
Department  of  Health  and  Human  Services  (HHS) 
are  thus  advisers  to  Congress  on  aggregate  pay- 
ment increases  under  PPS.  Nevertheless,  the  Sec- 
retary has  an  opportunity  to  evaluate  ProPAC's 


recommendations  betore  the  HHS  proposed  uptla'e 
is  published  in  regulations. 

Recommendation  1  reilects  the  Commission's 
overall  judgment  of  the  appropn,aic  change  ui  ihr 
level  of  PPS  pnces  for  fiscal  year  199(1  based  .  n 
currently  available  data.  The  Commission  recom- 
mends a  5,0  percent  increase  for  urban  hospitals  m 
large  MS  As.  a  4  5  percent  increase  for  other  urban 
hospitals,  and  a  5  6  percent  increase  for  rural 
hospitals  The  weighted  average  of  these  updates  is 
4,9  percent  The  update  factor  may  change  as  new 
data  are  received  before  the  final  rules  tor  tss.al 
year  1990  are  published  The  Commission  -.mH 
publicize  any  revisions  to  us  recommendation  n 
the  update  factor  dunng  the  rutemaimg  pcmxi. 

In  Recommendation  2.  the  Comnnsbion  t,  \- 
presses  its  belief  that  the  internal  (hospital  iruJus- 
lr>')  wage  portion  of  the  market  basket  shi,)uld  't^e 
increa.sed  to  better  account  for  changes  in  hospual 
labor  compensation  Measurement  ot  the  vvage  and 
benefit  component  of  the  market  basket  shoulo  be 
based  50  percent  on  the  Emplo>men!  t  o\!  Index 
(ECI)    compen.salion    series    for   hospitals     This 


change    would    raise    the    internal    portion 
market  basket  from  16  to  3.^  percent 


;  fit' 


Recommendation  3  is  the  discTctionar^  ...Jijvt- 
ment  factor  (DAF).  which  consists  o*  a  u-.nih;ni,'d 
allowance  for  scientific  and  technoloj.'icai  advance- 
ment and  prcxluctivity  improvement  goals  liie 
Commission  decided  th.n  the  net  tttt-i.!  of  these 
two  factors  on  the  update  shouiJ  tx'  /c:.' 

Recommcndaiion  4  is  afi  jdiusinient  for  case- 
mix  change  that  incorjxirates  three  n-nifN'.nenls. 
These  components  alKiw  payments  lo  rist:  b>r  in- 
creases in  patient  resource  requireinenix.  h...i  not 
for  changes  in  medical  record  ctxlinc  ptaaices. 
Based  on  available  data,  the  Commissi m  fxlieves 
that  the  net  ettctt  of  these  .  .niii^nieiiis  on  the 
update  should  be  -U  7  |xrceni 

Recommendation   5   mtxlifies   an   upd.ite   *3..  tor 

component  introduced  m  19S"'  Ai  rha!  !:!:n  me 
Commission  recommended  a  5  4  percent  aveMir 
reduction  m  the  standardized  aniounis.  lo  K.-  phased 

in   over   a   thrc'e-year   pemml     The    moni'ot. '^v^ 

reduction  was  buicd  on  an  evaminaiton     t   tirst 
year  PPS  cost  data,  whith  sh,-wed  that  ac',:,jl  costs 


Recommendation  13  addresses  the  need  for  As  presented  in  Recommendation  i^.  the  Com- 
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were  substantially  below  the  projected  costs  on 
which  first-year  payments  were  based. 

The  Commission  recommends  a  0  8  perceni 
reduction  to  the  urban  standardized  amounts  for 
fiscal  year  1990,  with  no  reduction  to  the  rural 
standardized  amount.  The  updates  hospitals  re- 
ceived in  fiscal  years  1988  and  1989  suggest  that 
most  of  the  recommended  5  4  percent  average 
reduction  has  been  accomplished  by  congressional 
action.  Only  this  adjustment  to  the  urban  standard- 
ized amounts  is  needed  to  complete  the  reduction 

Recommendation  6  proposes  that  urban  hospi- 
tals in  MSAs  with  more  than  1  million  people 
receive  a  0  5  percent  higher  update  than  other 
urban  hospitals.  In  its  December  1988  report  to 
Congress  recommending  this  differential  urban  up- 
date, ProPAC  also  advises  that  a  broad  review  of 
PPS  payment  equity,  including  the  effects  of  geo- 
graphic cost  variation,  should  be  undertaken 

Recommendation  7  satisfies  the  Commission's 
statutory  obligation  to  recommend  an  update  factor 
for  hospitals  and  distinct-part  units  of  hospitals 
excluded  from  PPS.  These  hospitals  and  units 
continue  to  be  paid  on  a  reasonable  cost  basis. 
subject  to  limits  on  increases  in  reimbursement  per 
case  Based  on  current  market  basket  forecasts,  the 
Commission  recommends  a  6  3  percent  update  in 
the  limits  for  children's  hospitals  and  units,  and  a 
6.2  percent  update  in  the  limits  for  psychiatric, 
rehabilitation,  and  long-term  hospitals  and  units 


Adjustments  to  the  PPS  Payment  Formula 

In  Recommendations  8  and  9,  the  Commission 
expresses  its  continued  concern  with  technical  im 
provements  to  the  calculation  of  PPS  payments 
Such  improvements  will  distnbute  payments  more 
equitably  among  hospitals  and  lower  the  risk  ot 
access  and  quality  problems  for  beneficianes. 

The  indirect  medical  education  adjustment  ^d-> 
designed  to  compensate  hospitals  for  costs  that  are 
not  otherwise  recognized  in  PPS  payments  ProPAC 
has  previously  expressed  its  belief  that  this  adjust- 
ment should  regularly  be  asses.sed  with  curreni 
data  to  monitor  the  impact  of  teaching  activiiy  on 
Medicare  costs  In  Recommendation  H.  iheretore 
the  Commission  advises  that  the  Secretary  seek 


27 

legislation  to  reduce  the  indirect  medical  education 
adjustment  from  its  current  level  of  7.7  perceni  to 
6  6  perceni  for  fiscal  year  1990.  This  reduction 
should  be  implemented  in  budget  neutral  fashion. 
ProPAC  will  continue  to  examine  the  relationship 
between  teaching  effort  and  Medicare  cost  per 
case 

The  Commission  believes  the  modifications  in 
the  outlier  payment  meihodology  that  were  imple- 
mented dunng  fiscal  year  1990  represent  an  im- 
provement in  the  payment  system.  In  Recommen- 
dation 9.  the  Commission  expresses  its  belief  that 
the  Secretary  should  continue  to  examine  methods 
for  improving  the  effectiveness  of  outlier  payment. 
ProPAC  will  continue  its  own  examination  of  the 
policy  as  well,  based  on  evidence  that  indicates  the 
potential  for  further  improvements. 


Data  Collection  and  Measurement 

Recommendations  10  through  13  underscore  the 
importance  the  Commission  places  on  the  avail- 
ability of  timely  and  accurate  data  for  PPS.  and  its 
commitment  to  improving  patient  classification  and 
case-mix  measurement. 

The  Commission  believes  the  current  hospital 
wage  data  are  too  old  to  provide  an  accurate 
measure  of  current  relative  wage  levels.  In  Recom- 
mendation 10,  ProPAC  urges  the  Secretary  to  re- 
place these  data  with  more  current  information  and 
to  update  the  wage  index  for  fiscal  year  1990.  The 
Secretary  should  also  develop  permanent  mecha- 
nisms for  collecting  wage  data  and  updating  the 
wage  index  more  frequently. 

In  Recommendation  11,  the  Commission  reiter- 
ates Its  belief  that  the  Medicare  Cost  Report  is  a 
vital  source  of  information  for  decision  making. 
The  Secretary  should  initiate  the  developmental 
work  necessary  to  facilitate  the  transition  of  the 
cost  report  from  a  reimbursement  tool  to  a  reliable 
and  timely  source  of  data. 

The  Commission  is  pleased  with  the  progress  of 
ongoing  efforts  to  improve  case-mix  measurement. 
and  particularly  with  the  Yale  University  project  to 
retine  the  DRG  system.  In  Recommendation  12, 
PmPAC  proposes  that  the  Secretary  make  a  thor- 
.)ueh  evaluation-of  the  potential  effects  this  posi- 
tive revision  might  have  on  all  aspects  of  PPS. 
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Recommendation  13  addresses  the  need  for 
reassignment  of  patients  with  Guillain-Barre 
Syndrome. 

Quality  of  Care 

Concern  for  beneficiary  welfare  enters  into  virtu- 
ally all  the  Commission's  deliberations  and  resul- 
tant recommendations.  In  addition,  many  of 
ProPAC's  resources  are  expended  on  assessing  the 
consequences  of  PPS  for  beneficiaries,  such  as 
studying  the  effects  of  the  system  on  access,  qual- 
ity, and  out-of-pocket  expenditures 

In  Recommendation  14.  ProPAC  stresses  again 
the  importance  of  evaluating  the  impact  of  the  Peer 
Review  Organizations  (PROs)  on  quality  of  care 
The  Commission  is  especially  concerned  about  the 
adequacy  of  the  PRO  generic  quality  screens  In 
addition,  the  Secretary  should  continue  to  develop 
improved  methods  of  inpatient  and  outpatient  qual- 
ity review  as  well  as  mechanisms  to  monitor  qual- 
ity of  care  throughout  the  course  of  an  episode  of 
illness. 


Rural  Hospitals 

The  adequacy  of  payment  under  PPS  to  small, 
isolated  rural  hospitals  continues  to  concern  the 
Commission.  In  Recommendation  15,  however, 
ProPAC  indicates  concern  that  the  problems  faced 
by  rural  hospitals  cannot  be  solved  exclusively  by 
the  Medicare  program.  The  Commission  recommends 
that  the  Secretary  continue  the  Department- wide 
research  and  policy  agenda,  broadly  addressing 
both  the  financing  and  organization  of  rural  health 
care. 


Ambulatory  Surgery  Payment 

The  Omnibus  Budget  Reconciliation  Act  of  1986 
requires  the  Secretary  to  develop  and  report  to 
Congress  on  a  prospective  payment  system  tor 
hospital  outpatient  surgical  procedures.  In  OBR.A 
1987,  Congress  further  requires  the  Secretary  to 
solicit  the  views  of  ProPAC  in  developing  outpa- 
tient payment  policy  and  to  include  these  views  in 
his  reports.  Consequently,  the  Commission  pro- 
vides its  views  on  ambulatory  surgery  payment  in 
Recommendations  16  and  17,  A  full  report  on  this 
topic  will  be  submitted  by  the  Commission  by 
April  1,  1989. 


As  presented  in  Recommendation  it.  the  Com- 
mission believes  that  payment  for  the  fauliiv  com- 
ponent of  hospital  outpatient  surgerv  vhould  N- 
entirely  prospective  and  updated  annuaiiv  nic  r.tie 
should  be  based  on  a  blend  of  hovpiiai  vpfu,ric 
costs,  average  hospital  costs,  and  the  rate  paw  lo 
freestanding  ambulatory  surgery  centers  Budi^e; 
neutrality  should  be  maintained  in  selling  ihe  rast" 
In  Recommendation  17,  the  Commission  auvises 
that  the  Part  B  coinsurance  required  of  IxMieti..  ur- 
les  for  hospital  ambulatory  sui^rv  "-houiu  N.'  .::;i 
ited  to  20  percent  of  the  payment  amojni  aniAved 
by  Medicare. 

OTHER  ISSUES  CONSIDERED  B\ 
THE  COMMISSION 

The  Commission  addressed  seu-ral  issues  that 
did  not  lead  to  recommendations,  The^e  were  re- 
lated to  new  and  changing  technologies  and  prac- 
tice patterns,  and  to  equity  of  p^ment  among 
hospital  groups. 

New  and  Changing  Technologies  and 
Practice  Patterns 

In  previous  reports,  ihe  Coininission  recom- 
mended making  adjusinieniv  m  DRG  assignment 
or  payment  for  cases  invoKini:  tardiac  pacemak- 
ers, penile  prostheses,  impiantabie  defibrillators, 
cochlear  implants,  and  magnetic  resonance  imag- 
ing (MRI)  The  Sccretar}  has  made  some  adjust- 
ments related  to  impLint^hie  defibrillators,  but  no 
others 

Concerns  that  financial  incentives  are  limiting 
access  to  certain  new  tcvhnoii^pe-  continue  to  be 
brought  to  the  atieniion  .-.f  !he  Commission. 
ProPAC  remains  convinced  that  paviMiiit  consider- 
ations should  not  inhibit  hospitaN  tronr providing 
patients  access  to  appropriate  quality-enhancing 
technologies  The  Commission  ui  !  therefore  con- 
tinue to  examine  the  use  of  these  technologies  and 
to  recommend  payment  adjiistnicnis  where  appro- 
priate 

Signii'^int  changes  are  occumnL'  in  the  evalua- 
tion and  treatment  of  paiienis  wnh  acute  myocar- 
dial infarctitin  Ttie  Comniissii  n  uill  continue  to 
examine  the  appro[>riateness  ot  ihe  current  classifi- 
cation ot  these  paiients,  including  the  use  of  throm- 
bolytic agents,  cardiac  catheierizaiion,  and  other 
Iherapeuiic  tnierventions. 
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ProPAC's  analysis  of  total  parenteral  nutrition       I^ayment  Equity  Issues 


•  A  difTerential  update  for  urban  hospitals        urban  hospitals   m   large   MSAs     i  ^   rH.ent  lor 
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PrdPAC's  analysis  of  lolal  paretiicral  r.;.;tri[i,u! 
(TPNl  Identified  only  a  small  number  o\  Mcdivarc 
patients  receiving  this  therap>  It  appears  ihat  IPN 
IS  underreported  This  mav  be  because  the  ^ode  ter 
It  IS  ne'A,  because  the  code  does  not  mtlucrve 
payment,  or  because  the  number  of  pr^Kedure^  that 
can  be  reported  on  the  hospital  billmL'  lorm  is 
limited  Nevertheless,  limited  evidence  indicates 
that  TPN  patients  are  very  costly  to  care  t. ir  ldhv 
pared  with  other  patients  in  the  same  DKG-,  PruPAC 
will  continue  to  investigate  this  topiv 

In  a  preliminary  analvsis,  PrcPW  found  that  ihe 
use  of  magnetic  resonance  imaging  is  widespread 
acrc^ss  DRGs  The  patients  receiving  this  diagnos 
tic  prtx-cdure  have  higher  than  average  ^har^cs 
within  the  most  commonly  affected  DR(}s  The 
analvsis  of  this  topic,  however,  is  also  limited  K 
deficiencies  in  coding  ProP.AC  will  coniinue  to 
analy/e  MR!  usage  and  its  impact  .'n  inpatient 
costs  and  payment  equity 

An  analvsis  of  the  use  of  kiv.  nsmolaliiv  cuntrast 
media  agents  found  that  this  technology  has  a  small 
incremental  cost  impact  across  a  number  of  DRGs 
The  Commission  included  this  technologv  m  the 
science  and  technology  component  of  the  dis^re 
tionary  adjustment  factor,  and  will  continue  tu 
monitor  its  diffusion 

ProRAC  studied  several  other  technologies  and 
concluded  that  the  current  DRG  assignments  are 
adequate  Analyses  of  arterial  reconstructive  (hnib 
salvage)  surgery,  chemotherapy,  and  innammatop, 
bowel  disease  did  not  identify  substantial  pa>ment 
inequities  The  Health  Care  Financing  Administra- 
tions  (HCFA)  restructuring  of  the  DRGs  for  upper 
extremity  procedures  (DRGs  223,  224,  22H.  and 
229)  was  found  to  be  adequate,  although  certain 
procedures  of  the  shoulder  and  elbow  would  have 
been  belter  retained  m  DRG  224  Finally,  the  small 
number  of  cases  identified  with  malignant  external 
otitis  had  higher  than  average  resource  use  Hinv 
ever,  the  Commission  believes  that  these  patients 
are  increasingly  being  coded  with  the  principal 
diagnosis  of  osteomyelitis,  which  apprnpnjict'v  re 
suits  m  higher  payment. 

Further  detail  regarding  these  invtsiigatuiris  is 
found  in  the  ProPAC  technical  report,  ,4m;/; ws  of 
DRG  Classificutiun  and  Assignment,  which  is  being 
published  simultaneously  with  this  report  to  she 
Secretarv 
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I*ayment  Equity  Issues 


Wages  in  Puerto  Rico  are  relatively  low  As  a 
result ,  ihe  Commission  is  concerned  about  the 
jppropnatenes>  of  using  the  national  portion  of 
labor  costs  rather  than  a  locally  denved  standard 
tor  determining  PPS  payment  levels  in  this  area. 
f^uerto  Rican  hospitals  are  in  their  second  year  of 
panicipation  m  PPS,  and  the  Commission  will 
monitor  the  adequacy  of  payment  to  them  as  more 
inrdrmation  becomes  available. 

Concern  h.is  been  raised  that  hospitals  with  high 
Medicare  uiih/ation  may  be  more  vulnerable  than 
other  hospitals  because  they  have  limited  ability  to 
supplement  Medicare  payments  from  other  sources. 
The  Commission  thus  plans  to  monitor  the  rela- 
tiuPship  between  the  proportion  of  Medicare  pa- 
tients jn.J  iinancial  performance  under  PPS. 


RECOMMENDATIONS  FOR  FISCAL 
YEAR  1990 

I  pdating  PPS  Payments 

Kecommendation  1:  Amount  of  the  Update 
Factor  for  PPS  Hospitals 

For  fiscal  year  1990,  the  standardized 
amounts  should  be  updated  by  the  follow- 
ing factors: 

•  The  projected  increase  in  the  modified 
PPS  market  basket  as  recommended  by 
ProPXC,  currently  estimated  at  5.7  per- 
cent; 

•  A  positive  adjustment,  currently  esti- 
mated at  0.6  percent,  to  correct  for  errors 
in  the  fiscal  year  1989  market  basket  fore- 
cast: 

•  A  discretionary  adjustment  factor  of  0.0 
percentage  points; 

•  A  net  -0.7  percent  adjustment  for  case- 
mix  change; 

•  A  -0.8  percent  adjustment  for  urban 
hospitals  to  reflect  first-year  PPS  cost 
information;  and 
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•  A  differential  update  for  urban  hospitals 
in  MSAs  with  more  than  1  million  people, 
accomplished  by  a  -^0.2  percent  ad- 
justment for  these  hospitals  and  a  -0.3 
percent  adjustment  for  other  urban  hos- 
pitals. 

This  recommendation  refiects  the  Commis- 
sion's judgment  about  the  appropriate  in- 
crease in  the  level  of  PPS  prices  for  fiscal 
year  1990.  It  assumes  that  the  Commis- 
sion's other  concerns  regarding  the  payment 
formula  and  the  DRG  weighting  factors 
are  also  addressed  in  the  fiscal  year 
1990  payment  rates. 


The  Commission's  recommendation  would  re- 
sult in  an  estimated  4.9  percent  average  update 
factor  for  fiscal  year  1990  This  is  a  weighted 
average  of  an  estimated  update  of  5.0  percent  for 


urban  hospitals  in  large  MSAs.  J  "^  ;x;rLent  tor 
other  urban  hospitals,  and  '^  b  [vrLfrit  for  rural 
hospitals  The  numerical  anioum  ■',  ihe  C>'^\-v.\y 
sion's  update  factor  recommenadti.  r  i>  hkx-l;,  lo  tx 
modified  as  more  current  market  ha-ket  !  'recasts 
become  available  The  components  I't  the  Com- 
mission's update  factor  recoiTiniendjt-nn  ,;re  sum- 
mari/ed  in  Table  1 

In  the  Commission's  judgment,  the  recom- 
mended update  factor  reflects  the  amounts  neces- 
sary to  encourage  the  efficient  pr-n  ision  of  hospital 

care,  while  maintaining  access  to  quality  care  by 
Medicare  bene  fit  laries  ProPAC  is  aware  that  re- 
cent shortages  of  nurses  and  o-her  specialized  hos- 
pital personnel  have  led  tn  uij.:e  ncreases  for 
hospital  workers  that  have  not  t^cn  specifically 
recogni/ed  in  PPS  pavments  H .^pitals  also  face 
--Libstantia!  lonsiraints  on  other  Medicare  payments.^ 
These  issues  were  taken  mto  ai.v.n.ni  m  the  Com- 
mission's recommendations 


Table  1.  Estimated  PPS  Update  Factors  for  Fiscal  Year  1990  Under  ProPAC 
Recommendations 


Tout  Update  Factor 


Average  update  factor 

l^rge  urban 

Other  urban 

Rural 


4.9% 

5.0 
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Componerits  of  the  Update  Factor 

Components  applied  to  all  hospitals 

Fiscal  year  1990  rr.arket  basket  torecasl' 
Correction  for  fiscal  yeaf  1989  forecast  etror'' 


5.7% 
0.6 


Components  of  discretionary  adjustmeni  factor 

Scientific  and  technological  advancement'       - 

Productivity'      - 

Total  discretionary  ad)ustment  factor 0.0 

Case-mix  change 

Total  DRG  case-mix  index  change -3.0 

Real  DRG  case-mix  index  change    1-5 

Within-DRG  patient  complexity                0,8 

Net  adjustment  for  case-mix  change    -0.7 


Components  applied  to  urban  hospitals  only: 

Third-year  phased  reduction  to  standardized  amounts 

Ad|ustment  for  large  urban  areas     

Adjjstment  for  other  urban  areas 


•DA 


Urban  population  differential 

Adjustment  for  large  urban  areas     '. 0.2 

Ad|ustment  tor  other  urban  areas -0  3 


*    FoitcasI  o*  ProPAC  r»comm«rKj*<l  PPS  m«rlip!  b«»«rl  Dy  OaU  ReiOoK^l    Inti 

''   Tlw  m»i«#l  txsuFl  Icwecasi  u»»a  Iw  lh»  Uv.hi  ^eai  \'ih-)  utxJaie  •■u  t  t  p«fcenl     Ift«  mo»l  lactr*  ti»c«i  y»»  'S8»  ttxecilt  i%  6  1  pefceni 

The  full  ai«»ienc»  '»  noi  »d|usiM  E>ec»u»«  no  coceti.on   i  -n»oe  Ity  fot»  m  fcxecaslirtg  noipMI  Mdustiy  iMgn. 
'   In  th«  Comm.jiion  »  (udgmem,  ih«  »o<je<j  costs  lo'  kwi  '-c  *n«  ie<'ino'og>e*l  •dw»r>c«m«n«  sTmmM  b*  lund»d  by  ioci»«»«»  lo  hospMi 

p/oducl'vry    The'e'ce   r'^^s*  components  o*  '■>*  uooai*  'atto'  SLir^  to  ?p'0 
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The  Commission  believes  it  appropriate  that 
rural  hospitals  receive  a  higher  update  factor  than 
urban  hospitals.  In  Recommendation  15,  the  t\)m^ 
mission  addresses  broader  rural  hospital  issues 


The  5  7  percent  estimated  market  basket  in- 
crease tor  tlscal  \car  199()  is  based  on  the  most 
recent  forecasts  available  from  Data  Resources, 
Inc  (DRI)  The  Health  Care  Financing  Adminis- 
tration has  always  used  DRI  forecasts  to  update  the 
PPS  standardized  amounts  The  Commission  is 
aware  that  alternative  forecasts  have  been  used  m 
the  Federal  budget  estimates,  but  believes  that  DRI 
forecasts  should  be  used  to  implement  the  PPS 
update  factor  While  all  forecasts  are  subject  to 
error,  DRI  produces  the  most  detailed  forecasts  of 
chani^es  in  prices  of  gix)ds  and  services  that  hospi- 
tals purchase.  In  Recommendation  2.  the  Commis- 
sion proposes  a  modification  to  the  treatment  of 
wages  in  ihe  PPS  market  hdiket  The  5  ''  porLcni 
forecast  retlects  this  recommendation. 


The  Commission's  recommended  avernse  4  9 
percent  update  factor  will  lead  to  an  increase  oi 
more  than  4  9  percent  m  the  avera^ie  per-case 
payment  during  fiscal  \ear  1990  isce  Table  2). 
Historically,  PPS  per-case  pavments  have  risen 
faster  than  the  update  factor,  primarily  Hccause  of 
changes  in  the  mix  of  patients  .An  increasing 
proportion  of  patients  assigned  to  higher-ueighted 
DRGs  has  led  to  a  nse  m  the  average  DRG  weight, 
and  therefore  increased  payments 


it  IS  difficult  to  predict  [he  pcr-case  payment 
mcrea>>e  for  tlscal  year  1990  due  to  uncenainties 
about  case-mu  index  change.  But  if  the  overall 
fiscal  year  I99<)  casc-mix  index  increase  were  2  ^ 
percent  as  estimated  by  the  Congressional  Budjjci 
Office,  and  no  other  changes  alTecting  the  level  isf 
payments  were  made,  the  average  increase  in  per- 
case  PPS  pavments  to  hospitals  under  the  Commis- 
sion's recommendation  v«,ould  be  7  4  percent. 
ProPAC  expects  that  a  large  ponion  oi  revenue 
increa.se  asscKiated  with  case-mix  change  would  be 
offset  by  the  additional  costs  of  treating  sicker 
patients  The  discussion  language  accompanying 
Recommendation  4  provides  further  information  on 
how  case-mix  change  affects  hospital  revenue  and 
costs. 
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Tabl«  2.  Estimatad  Racal  Ymt  1990  Averag* 
IncrMM  In  P«r-CaM  PPS  Paynnant* 
Und«f  ProPAC  Racommandatlona 


PPS  LipdafB  (actof 

E$um«t«cl  casc-mix  indax  change* 
Total  incf aasa  m  avar aga  PPS  paymanta  * 


49% 
25 

74 


I  P»»m«wli  laa^anf  kem  run  mm  indan  eftanq*  «ouM  bm 


In  addition  to  the  effect  of  the  update  factor,  the 
PPS  standardized  amounts  will  increase  as  a  result 
of  the  Commission's  proposed  change  in  the  indi- 
rect medical  education  adjustment.  In  Recommen- 
dation 8.  the  Commission  proposes  reducing  this 
adjustment  from  7  7  percent  to  6.6  percent  in  a 
budget  neutral  fashion.  That  is,  the  Commission 
believes  part  of  the  additional  payments  made  to 
teaching  hospitals  is  no  longer  appropriate  and 
shc^uld  be  redistributed  among  all  hospitals.  ProPAC 
estimates  that  the  urban  standardized  amounts  will 
increase  by  0  7  percent  and  the  rural  amount  by 
0.1  percent  if  Recommendation  8  is  implemented. 
Total  payments  to  hospitals  would  not  be  affected, 
however,  since  payments  to  teaching  hospitals 
would  be  reduced.  Aggregate  per-case  payments  to 
major  teaching  hospitals  would  be  cut  by  1.9 
percent  and  payments  to  other  teaching  hospitals 
by  0  I  percent 

Ihe  rationale  for  the  components  of  the  Com- 
mission's proposed  update  factor  is  presented  in 
Recommendations  2  through  5  and  accompanying 
discussions  Under  current  law.  all  hospitals  would 
receive  a  fiscal  year  1990  PPS  update  equal  to  the 
increase  in  the  market  basket.  Adoption  of  the 
Commission's  update  recommendation  would  there- 
fore require  legislative  action. 

Recommendation  2:  Market  Basket  Structure 

The  Commission  believes  the  hospital  in- 
dustry wage  portion  of  the  market  basket 
should  be  increased  to  better  reflect  changes 
in  hospital  and  other  labor  markets.  The 
wage  and  benent  component  of  the  market 
basket  should  be  measured  using  SO  per- 
cent Employment  Cost  Index  compensation 
series  for  hospital  workers  and  50  percent 
non-hospital   ECI   compensation  series 


reflecting  the  types  of  employees  hospitals 
hire.  The  Commission  also  encourages  the 
de>«lopment  of  an  ECI  compensation  se- 
ries specific  to  hospital  professional  and 
technical  workers. 


This  recommendation  would  change  the  current 
construction  of  the  hospital  occupational  index 
used  in  the  market  basket  to  measure  changes  in 
wages.  More  vv«ight  would  be  given  to  wage  trends 
unique  to  the  hospital  industry.  Skill  mix  changes, 
however,  would  no  longer  affect  market  basket 
increases.  Currently,  the  effect  of  inflation  on 
hospital  wages  is  measured  by  a  combination  of 
hospital  industry  and  economy-wide  wage  mea- 
sures. Hospital  wages  are  about  30  percent  of  the 
wage  component. 

The  Commission  believes  that  the  current  mar- 
ket basket  gives  inadequate  recognition  to  the 
unique  charactenstics  of  the  hospital  labor  market 
The  Commission  does  not  believe,  however,  that 
inflationary  pressure  on  wages  should  be  repre- 
sented in  the  market  basket  solely  by  measures  of 
hospital  response  to  those  pressures.  Rather,  giv- 
ing equal  weight  to  hospital  and  non-hospital  wage 
measures  would  appropriately  reflea  changes  in 
the  labor  markets  where  hospitals  must  establish 
their  wage  and  benefit  levels. 

Specifically,  the  Commission  recommends  that 
50  percent  of  the  hospital  cKcupational  index 
should  be  represented  by  an  internal  (hospital  in 
dustry)  wage  measure,  the  Employment  Cost  Index 
compensation  series  for  hospital  workers  The  other 
50  percent  should  be  measured  by  a  combination 
of  external  (non-hospital)  ECI  compensation  series 
reflecting  the  types  of  empkiyees  hospitals  hire 
The  current  market  basket  uses  ECls  that  measure 
only  changes  in  wages.  Under  this  recommenda- 
tion. ECls  that  combine  wages  and  benefits  w.oulJ 
be  used. 

This  recommendation  would  increase  the  iriicr 
nal  wage  share  of  the  hospital  (xcupational  index 
to  50  percent.  Because  emplowe  comptmsaiion  is 
about  67  percent  of  the  overall  market  basket, 
internal  proxies  would  make  up  about  3.^  percent 
of  the  overall  market  basket  weights  The  fiscal 
year  1990  market  basket  increase  under  this  renmv 
mendation  is  now  estimated  at  5.7  percent 


Currently,  changes  in  professional  and  technical 
workers  wages  are  measured  by  a  ^050  Wend  of 
internal  and  external  wage  proxies  Tlie  hicnJ  i&  50 
percent  Average  Hourly  Earnings  t-XH!  <  (  r  non- 
supervisory  hospital  workers  and  50  perLCMi  ECI 
for  professional  and  technical  worker"-  M;  (Hher 
employee  categones  ore  measured  us.n^  ,ir.;;,  tx- 
lemal  wage  proxies  About  30  percent  I't  'he  '  i!,il 
market  basket  wage  comp<inen(  ;s,  nicast.ied  uMiig 
an  internal  wage  proxy.  The  inerail  internal  proxy 
share  is  about  16  percent. 

The  curreni  .^0  Si)  hleiiij  r-t  m!ern.il  di.d  e>,ierTjai 
wage  proxies  for  profession.!!  and  U'criRical  work- 
ers wages  is  technn.all>  imprecise  ihe-  A'HE  in- 
cludes changes  in  vv-agcs  for  other  tvjxs  ;  !  hospital 
employees,  such  as  .secretaries  ano  M-rvh!.-  vt  >,k- 
ers  The  contribution  ot  w^ge  chanLTs  ;,, »!  profes- 
sional and  technical  workers  u.sed  iii  ''le  -i.irket 
basket  is  thus  understated  r.i  he  -.i  ;:at  "•■  >  50 
blend,  either  a  h(>spital  proi:.'s\h>n.;.  .r\l  it',,  hnical 
worker  wage  provv  uoulJ  need  tn  rx'  ,:'.veloped  or 
the  internal  wage  proxy  wi.)uid  have  tn  r>e  applied 
to  the  appropriate  laiegcwies  of  u.-rKcrs.  In  the 
ca.se  of  the  AWli.  this  would  he  all  nonsupervisory 
hospital  workers  In  the  case  ot  the  tCl  for  hospi- 
tals, this  would  he  .ill  hn-piia;  employees. 

The  Commission  believes  i'  is  imnns'vfent  to 
treat  benefits  ditferentiv  tiom  uages  in  ihe  r-arto 
basket  since  they  are  b<ith  p.i,n  ot  .;-  t"!ir''i.'\ft,  s 
total  compensation  Some  ht>spiials,  for  i'x.ii';p.e. 
are  alKM'ing  emplovi^es  to  trade  then  Srnfi!'  to;  a 
higher  salary  In  this  example,  totdl  .  ■  •iKx-vs.tnon 
would  not  increase,  but  the  Lurreni  „.  orrtruv  tion  of 
the  market  basket  vknuid  rcciiens/e  t'-^s,  .:',  ;.  vsage 
increase. 

ProPAC  therefore  recommends  combining  the 

wage  and  benefit  caregoiies  into  a  single  compen- 
sation  categorv     The    1(1    compensation   series 

should  be  used  to  mcisure  th,jnLrs  in  this  new 
category  The  HCI  ettewtivi  'v  iovers  all  employee 
compensation  expenses  waas.  benefits,  and  bo- 
nuses. The  waw  and  fxoietii  ■, overage  is  more 
complete  th.tn  itie  v.m\-  .,inv,!  K-ne?!i  price  proxies 
currently  used  in  ihc  'n.irket  basket  The  new 
category  should  W  a-siineii  a  new  weight  retlecl- 
mg  this  exp.inded  if.er,i.'e  of  hospital  inputs. 

.•\n  !  (  i  lor  hospitals  has  recently  been  devel- 
oped,  as   ProPAC   suggested   in    1985.    In   many 
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respects  the  tCl  tor  ho^pitab  is  preferable  to  the. 
AHE.  First,  unlike  the  AHE,  it  holds  skill  mix 
constant  This  is  consistent  with  the  construction 
of  the  rest  of  the  market  basket,  which  has  fixed 
weights  for  each  non-wage  comptment 

Second,  the  ECI  for  hospitals  is  more  incluM^e. 
it  covers  all  types  of  hospital  personnel,  as  well  as 
both  public  and  private  hospitals  The  .AHE,  on  the 
other  hand,  includes  only  nonsuperv'isory  employ- 
ees in  pnvate  hospitals.  While  these  exLlusions 
from  the  AHE  may  not  significantlv  affect  chani^cs 
in  the  market  basket,  the  broader  coverage  ot  ihe 
ECI  for  hospitals  is  technically  preferable 

The  Commission  also  recommends  that  an  tCI 
component  for  professional  and  technical  hospital 
workers  be  developed  Reliable  data  of  this  nature 
will  permit  more  detailed  analysis  of  wages  and 
benefits  for  nurses  and  other  employees  unique  to 
the  health  care  setting 

A  number  of  potential  technical  iniprtncrr.cnts 
in  the  PPS  market  basket  should  be  investigated 
They  are  related  to  certain  types  of  hospital  ex 
penses  that  the  market  basket  diK's  not  appear  to 
measure  effectively 

In  particular,  the  use  and  per  unit  cost  of  con- 
tract labor  by  hospitals  has  grown  significant!)  o\cr 
the  past  few  years  Because  contract  labtir  ct 
penses  are  included  in  the  "Other  Fees"  component 
of  the  market  basket,  virtually  none  of  this  growth 
was  captured  Most  of  the  expen.ses  in  the  Other 
Fees"  component  are  for  contract  labor,  panuu 
larly  contract  nurses  The  pnce  proxs  used  Ur  the 
"Other  Fees"  weight  is  the  EC!  for  prolessunal 
and  technicaUworkers,  which  includes  vcr\  httle 
contract  labor  i 

It  may  be  possible  to  develop  a  price  proKs  that 
better  reflects  changes  in  contract  labi)r  expenses 
Such  a  proxy  should  be  consistent  with  other  price 
proxies  used  in  the  market  basket    For  example 
average  hourly  contract  labor  expense  would  tv 
one  possible  pnce  proxy   Another  altematue  would 
be  to  reclassify  contract  lalxir  into  the  new  com 
pensalion  category  recommended  bv  the  Corr.niis 
sion    The   weight   for  the  category   could   be   in 
creased  as  appropriate 
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B>  suggesting  consideration  of  technical  issues. 
the  Commission  does  not  mean  to  propose  any 
departure  from  the  market  basket  as  an  input  price 
index  Rather,  it  is  suggested  only  that  certam 
input  prices,  and  the  proportions  of  goods  and 
sen-ices  that  they  represent  in  the  market  basket, 
might  be  measured  better  than  the  current  market 
basket  permits  Further,  certain  inputs  might  be 
grouped  in  expense  categories  where  they  more 
appropriately  belong.  As  always,  the  Commission 
would  be  glad  to  work  with  the  Secretary  in 
accomplishing  these  technical  improvements. 

Recommendation  3:  Discretionary  Adijustment 
Factor 

For  fiscal  year  1990,  the  net  allowance  for 
scientific  and  technological  advancement 
and  productivity  improvement  in  the  dis- 
cretionary adjustment  factor  should  be 
zero. 

The  discretionary  adjustment  factor  incorporates 
panicular  considerations  outlined  in  the  statute 
establishing  PPS  that  relate  to  scientific  and  tech- 
nological advancement  and  hospital  productivity 
imprcAement  For  fiscal  year  1990,  ProPAC  did  not 
attempt  to  quantify  these  components.  The  data  led 
the  Commission  to  conclude  that  reasonable  ranges 
of  the  positive  scientific  and  technological  ad- 
vancement adjustment  and  the  negative  productiv- 
ity improvement  adjustment  are  roughly  equal. 

Ihe   individual   adjustments   for   scientific   and 
technological  advancement  and  hospital  productiv- 

i!\  improvement  are  discussed  below. 

Scientific  and  Technological  Advancement- 

Ihe  scientific  and  technological  advancement 
allowance  is  a  future-oriented  policy  target.  It 
provides  additional  funds  for  hospitals  to  improve 
services  by  adopting  quality-enhancing,  cosl- 
increasing  health  care  advances. 

As  stated  in  previous  reports,  the  Commission 
believes  that  advances  resulting  in  greater  hospital 
etticiency  do  not  require  a  special  allowance  since 
they  should  lower  hospital  costs.  The  effects  of 
losi  decreasing  technologies  are  considered  im- 
plkitly  in  the  productivity  target. 
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The  policy  tar;get  must  uitimaielv  be  based  on 
judgment  since  it  is  impossible  t^  enumerate  all 
the  technologies  that  meet  the  Commission  s  cntena 
for  inclusion  and  to  define  their  costs  precisely  In 
order  to  develop  a  more  informed  judgment ,  how- 
ever, the  Commission  examines  a  set  of  the  mo^t 
important  new  technologies  and  scientific  deveU'p- 
menis.  Rough  estimates  of  the  s>Memwide  cost  of 
the  adoption  of  these  new  technologies  assist  the 
Commission  in  its  assessment  of  the  increment 
appropriately  added  to  the  payment  base  for  hospi- 
tal care 

Based  on  this  examination.  Prcip.AC  estmuies 
that  the  standardized  amounts  would  need  to  he 
increased  by  0.3  percent.  This  estimate  includes 
the  effects  of  substituting  new  for  existing  techrMl 
ogies.  In  the  Commission's  judgment,  the  adjust- 
ment should  also  be  somewhat  higher  than  this 
amount  to  account  for  new  technologies  and 
changes  in  practice  patterns  not  considered  in  its 
analysis. 

The  Commission's  recommendatHMi  presumes 
that,  during  fiscal  year  1990.  hospitals  will  be  able 
to  finance  part  of  their  expenditures  for  new  :e>.h- 
nologies  from  productivity  gains  It  further  presun>es 
that  Medicare  capital  p.ayments  will  be  suftKient 
to  accommodate  capital  expenses  associated 
with  the  implementation  of  cost  effective  new  tech- 
nologies and  treatments.  Finally,  the  allowanve  for 
real  case-mix  change  finances  part  of  the  expense 
associated  with  cost-mcreasiri.^.  pattern  related 
practice  p..;;?m  changes. 

Hospital  Productiv ity-The  produeiivity  allinn- 
anee  in  the  DAF  is  also  a  future-onented  tarcci 
Substantial  gains  in  productivity  were  achieved  by 
hospitals  after  the  initiation  of  PPS  Since  then. 
there  have  been  declines  m  real  case-m;x  adiu^ted 
productivity  in  each  of  the  last  three  years  Ne-er 
theless.  ProPAC  believes  it  is  appropriate  to  expect 
hospitals  to  achieve  modest  productp.i!)  gams  dur- 
ing the  coming  year  The  Cun.nnssion  alsu  deter- 
mined thai  the  .Medicare  program  should  not  subsi- 
dize decreases  in  proJuciivity. 

The  Commission  believes  that  the  costs  of  scien- 
tific and  technological  advancement  may  be  fi- 
nanced by  productivity  gams  The  recommended 
adjustment  assumes  producliviiv  gams  that  are  at 
least  twice  the  range  of  likely  cost  increases  for 


new  teehn.>i.'g\  Fhi:'.  re!le.^  ihe  Commission's 
pv)!icy  that  prfxiucJi'.  if.  tatns  should  be  shared 
roughly  equally  hv  the  Mcdu  a-x  program  and  the 

hospital  industry. 

Recommendation  4:  Adjustments  tor  (  a\«   "/  \ 
Change 

For  fLscal  >ear  IWO.  the  PPS  sfandardf?M 
amounts  should  bt  reduced  h\  l}."  fM-ntnt 
to  account  fur  increased  piMntnts  fr  rn 
case-mix  index  chance,,  1  his  <,Hl}usir':"nt 
reflecti.: 

•  A  3.0  percent  reduction  for  thf  (sriiiiatt  J 

case-miv  index  change  dunnj:  fls,  ,=      i  ,;r 
19S9. 

•  A  positiw  aiUwuncf  of  1  5  fwrrenf  for 
real  acruss-I)H(,  case-mn  mdt\  chanj^ 
during;  fiscal  yrar  IW9.  and 


A  posilivt  allowance  of  (IK 
within-I)R(,  casf-amipiexiiv 
ing  fiscal  year  I9S') 


-Mil   K>r 
^5  dur- 


Ihe  C  imimission  uryts  I'.n  sr(rt!.dry  to 
continue  research  that  witl  hrip  iTttasure 
the  comporx-nts  ofuist'-niix  di.in^t  in  light 
of  its  importance  for  hos;>itai  pa}meiils. 

The  Commission  believes  that  hospital  payments 
should  compensate  hospitals  for  increases  in  pa- 
tient care  resource  requirements.  Some  of  this 
change  is  measured  by  increases  in  the  case-mix 
index,  v^hich  reflects  the  distribution  of  cases 
a..iiss  D-iCi  I  his  is  real  across-DRG  case-mix 
index  change.  The  CMI  also  increases  because  of 
changes  in  medical  record  documentaticuJ  or  cod- 
ing practices.  AlUiough  coding  changes,  or  up- 
coding,  can  result  in  more  accurate  and  complete 
information  on  the  medical  record,  it  is  not  real 
case  mix  change  because  it  does  not  relTecl  changes 
n  patient  ^are  requirements.  It  is  not  appropriate. 
therefore,  for  payments  to  increase  because  of 
upccxling. 

Another  component  of  real  case-mix  change, 
within  DRG  ca.se-complexily  change,  is  not  mea- 
sured m  the  CMI.  This  component  refiects  in- 
creases in  patient  care  requirements  that  are  not 
capfcred  by  the  DRGs.   Hospitals  are  not 
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automatically  paid  for  this  portion  of  real  case-mix 
change.  There  must  be  an  ailow-ance  m  the  update 
for  hospitals  to  receive  added  compensation 

The  Commission's  recommendation  on  ihe  ad 
justment  to  hospital  payments  for  case-mix  change, 
therefore,  has  three  components   The  first  compo- 
nent is  a  negative  adjustment  for  the  CMI  increase 
from  the  previous  year.  This  is  removed  from  the 
payment  base  because  it  includes  the  effects  of 
upcoding.  Two  positive  allow-ances  are  then  made 
for   real    case-mix   change     Total    real    case-mix 
change  is  the  sum  of  across-DRG  case-mix  index 
change  and  within-DRG  case-compiexit\  change 
This  recommendation  allocs  hospitals   increased 
payments  for  real  changes  in  the  resources  used  to 
treat  patients,  but  not  for  changes  in  medical  re 
cord  documentation  and  coding  practices 

The  estimate  for  CMI  change  dunng  l^H^  is 
based  on  preliminary  data  from  HCF.A  The  CMI 
in  1988  increased  by  about  3  6  percent,  a  signifi- 
cantly higher  change  than  in  1987  Based  on  thi^ 
estimate  and  trends  in  pnor  CMI  grcMih.  ProFW: 
projects  that  the  CMI  change  in  m9  w.ill  he  "^  o 
percent 

The  estimate  for  real  across-DRG  CM!  change  is 
based  m  part  on  information  trom  a  recent  study  of 
real  case-mix  change  sponsored  hv  HCFA  jnd 
ProRAC,  Using  medical  records  collected  by  the 
SuperPRO.  the  contractor  reabstracted  the  data 
from  1986  and  1987.  appKing  consistent  coding 
techniques  By  companng  the  reabstracted  data 
with  coded  data  originally  submitted  by  the  hospi- 
tals, the  contractor  determineJ  that  approximately 
three-quarters  of  the  observed  CMI  change  for  the 
ca.ses  studied  over  this  pcnod  uas  rca!  This  study 
IS  discussed  in  more  detail  in  Append; v  .A. 

These  findings  overestimate  the  real  case-mix 
change  for  ail  cases  in  fiscal  >e,ir  1987  for  two 
reasons  First,  the  data  in  the  study  are  incom- 
plete Data  that  come  in  later  in  the  year  generall. 
represent  higher-weighted  DRGs  and.  therefore. 
raise  the  CMI  Second,  the  study  did  not  control 
for  changes  in  the  intormation  rn  the  medical 
record  Evidence  indicates  that  phvsKians  and 
health  care  prwiders  are  supplying  more  detailed 
data  on  the  medical  record,  which  can  lead  to  CMI 
increases 
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In  addition,  applying  these  results  to  the  1989 
data  yields  a  lower  proportion  of  real  case-mix 
change  The  total  amount  of  CMI  change  for  1989 
IS  considerably  higher  than  the  amount  observed 
during  the  study  penod.  ProPAC  believes  the  main 
reason  for  the  higher  rate  of  change  was  the  sub- 
stantial DRG  Grouper  changes  in  1988.  CMI 
change  resulting  from  Grouper  changes  is  not  re- 
lated to  increased  patient  resource  requirements. 
Therefore,  the  Commission  reduced  the  estimate  of 
the  real  portion  of  CMI  change  to  1,5  percent  in 
1989. 

The  estimate  for  within-DRG  case-complexity 
change  is  based  on  another  recent  study.  The 
contractor  developed  a  range  estimate  of  within- 
DRG  case -complexity  change  for  1984  through 
1987  by  applying  two  alternative  patient  classifica- 
tion systems  to  Medicare  discharge  data,  while 
holding  the  DRG  constant.  Over  this  penod  the 
contractor  estimated  that  patient  complexity  in- 
creased between  4  4  and  7.1  percent.  Change  from 
l'^86  to  1987  accounted  for  0.8  to  1.0  percentage 
points  of  this  increase.  This  trend  was  applied  to 
the  1989  data  to  yield  a  case-complexity  change 
estimate  of  0  8  percent.  This  study  is  discussed  in 
more  detail  in  Appendix  A. 

ProFAC  has  determined  that  during  the  first  five 
years  of  PPS.  CMI  change  increased  hospital  pay- 
ments more  than  the  annual  updates  and  all  other 
poh.v  changes  affecting  payments  combined. 
(jiven  the  importance  of  case-mix  change  and  the 
failure  o\  CMI  change  to  diminish  as  much  as 
exfiected  o\er  time,  the  Commission  is  committed 
to  maintaining  its  research  efforts  to  understand 
this  phenomenon.  The  Commission  found  the  in- 
formation from  the  jointly  funded  medical  record 
reabstraction  study  to  be  valuable  in  making  its 
recommendation  and  in  understanding  case-mix 
change  The  Commission,  therefore,  urges  HCFA 
to  maintain  an  ongoing  examination  of  case-mix 
change  using  the  reabstraction  methodology. 

Recommendation  5:  Adjustment  to  the  Level 
of  the  L  rban  Standardized  Amounts 

The  update  factor  for  fiscal  year  1990 
should  include  an  adjustment  to  lower  the 
urban  standardized  amounts  by  0.8  per- 
cent. No  reduction  should  be  applied  to  the 
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rural  standardized  amount.  The  reduction 
is  the  final  portion  of  a  three-year  phased 
adjustment  previously  recommended  by  the 
Commission.  It  refiects  the  Commission's 
judgment  of  how  information  on  average 
Medicare  costs  per  case  from  the  first  year 
of  PPS  should  be  incorporated  info  the 
update  Eactor. 

This  recommendation  follows  Commission  judg- 
ments descnbed  in  earlier  repiins.  In  its  Apnl 
1987  report,  the  Commission  recommended  a  re 
duction  to  the  standardized  amounts  .'\t  that  time. 
ProPAC  also  recommended  phasing  in  the  reduc- 
tion over  a  three-year  penod.  beginning  in  fiscal 
year  1988.  In  its  March  1988  report,  ihe  Commis- 
sion upheld  its  judgment,  but  modified  the  level  of 
the  remaining  reduction.  The  Commission  contin- 
ues to  believe  that  the  reduction  is  appropriate 
Due  to  recent  congressional  action,  however,  this 
year's  recommendation  also  modifies  the  amount 
of  the  adjustment  for  the  final  year  of  the  phase  in 

The  Commission's  original  recommendation 
stemmed  from  a  review  of  data  from  the  first  year 
of  PPS.  ProPAC  recalculated  the  standardized 
amounts  by  replacing  updated  1981  costs  per  ^ase 
with  first-year  PPS  costs  per  case.  The  newly 
recalculated  amounts  were,  on  average,  12  3  per- 
cent lower:  13.0  percent  for  urban  hospitals  and 
7  6  percent  for  rural  hospitals 

In  developing  its  onginal  recommendation  for  a 
negative  adjustment  to  the  standardized  amounts, 
the  Commission  considered  several  factors  First, 
pan  of  the  differential  represents  the  costs  of 
preadmission  or  post-discharge  services  that  for- 
merly were  provided  dunng  the  inpatient  stay  but 
are  now  delivered  at  other  sites,  inasmuch  as  the 
costs  of  these  services  are  covered  elsewhere  in  the 
Medicare  program,  ProRAC  thinks  that  this  part  of 
the  differential  should  be  removed  from  the  pay- 
ment rates  rather  than  shared  with  the  hospital 
industry  Moreover,  enors  in  projecting  costs  and 
changes  in  hospital  accounting  practices  may  ac- 
count for  part  of  the  differential. 

The  treatment  of  productivity  gams  x<,a>  she 
second  factor  considered  by  the  Commission.  As 
with  its  previous  update  recommendations,  ProPAC 
maintained  that  the  portion  of  the  differential  at- 
inbuted  to  productivity  gains  should   be  shared 


between  the  hospital  industry  and  the  Medicare 
program.  Finally,  the  Commission  considered  the 
extent  to  which  relatively  low  up^jait  tutors  in 
fiscal  years  1986  and  1987  already  accounted  for 
part  o\'  Medicare's  share  of  the  cost  differential. 

After  considenng  'hese  factors,  the  Commission 

recommended  that  .*^  4  perv.ent  i^t  the   12  percent 

cost  differential  be  remised  tiorn  (hi: tandardized 

amounts  over  a  three-;.ear  i^ruxJ  The  annual  re- 
duction would  be  !  'i"  percent  wn  urban  hospitals 
and  1   !  percent  tor  rural  hfivpitah 

In  Its  March  l'y^8  report,  the  Commission 
revised  the  level  of  the  adjustment  to  reflect 
congressional  action  in  setting  fiscal  year  1988 
payment  rates.  ProPAC  believes  that  in  legislating 
the  updates  for  fiscal  year  1988.  the  Congress 
implicitly  adjusted  for  more  'han  one-third  of  the 
Commission's  total  reconKiuc'nded  reduction.  As  a 
result,  the  Commission  ieaimrticuded  an  annual 
reduction  for  fiscal  years  1988  and  1989  averaging 
1.1   percent:   12  percent  for  urban  hospitals  and 

0  8  percent  tor  rural  hospitals. 

This  year's  recommendation  upholds  the  previ- 
ous Commission  actions,  but  further  revises  the 
level  of  the  adjustment  for  fiscal  year  1990.  The 
revision  accounts  for  the  update  factor  hospitals 
received  for  fiscal  year  1989.  ProPAC  believes  that 
in  legislating  an  update  factor  that  was  lower  than 
the  one  it  recommended,  the  Congress  implicitly 
accounted  for  more  than  the  Commission's  recom- 
mended reduction  for  fiscal  year  1989. 

After  considering  the  fiscal  year  1989  update 
factor,  the  Commission  recommends  that  no  fur- 
ther reduction  be  applied  to  the  rural  standardized 
amount  La.st  year,  ProPAC  anticipated  that  there 
would  K.  a  0.4  percent  reduction  remaining  to  be 
incorporated  in  the  fiscal  year  1990  update  for 
rural  hospitals.  But  the  fiscal  year  1989  update 
factor  for  rural  hospitals  already  captured  this  re- 
maining adjustment.  Thus,  the  entire  3.3  percent 
reduction  originally  recommended  for  rural  hospi- 
tals has  been  incorporated  into  the  payment  rates. 

For  urban  hospitals,  however,  the  Commission 
recommends  incorporating  a  reduction  of  0.8  per- 
cent into  the  update  factor  for  fiscal  year  1990. 

1  ast  year.  ProPAC  anticipated  that  there  would  be  a 
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1.2  percent  reduction  remaining  to  be  applied  in 
the  fiscal  year  1990  urban  hospital  update  Be- 
cause the  fisca]  year  1989  urban  hospital  update 
captured  0  4  percent  of  this  amount,  the  adjustment 
remaining  for  fiscal  year  1990  is  0  8  percent 
Incorporating  this  amount  would  complete  the  entire 
5.7  percent  reduction  the  Commission  originally 
recommended  for  urban  hospitals 

The  disparate  effects  that  recommendations  like 
this  one  have  across  hospitals  continue  to  concern 
the  Commission  An  across-the-board  adjustment 
may  have  a  detrimental  effect  on  some  hospitals, 
while  others  could  absorb  a  larger  reduction 
Distributional  concerns  have  become  even  more 
important  as  hospital  operating  margins  are  tailing 
The  Commission  will  continue  to  recommend 
improvements  in  the  PPS  payment  formula  and 
examine  other  factors  that  might  cause  financial 
difficulties  for  panicular  types  of  hospitals 

Recommendation  6:  Additional  Update  for 
Hospitals  in  Large  Urban  Areas 

For  fiscal  year  1990,  urban  hospitals  in 
Metropolitan  Statistical  Areas  with  more 
than  1  million  people  should  receive  an 
update  0.5  percent  higher  than  hospi- 
tals in  other  MSAs.  This  should  be  accom- 
plished by  a  0.2  percent  increase  to  the 
standardized  amount  for  large  urban  areas 
combined  with  a  0.3  percent  reduction  to 
the  other  urban  standardized  amount. 

The  higher  costs  of  hospitals  UKated  in 
large  urban  areas  are  not  fully  recogni/ed 
by  current  PPS  payment  policy.  Because  a 
differential  update  factor  is  an  imprecise 
method  of  adjustment,  more  research 
should  be  undertaken  to  further  the  under- 
standing of  the  sources  of  higher  costs  in 
these  areas.  Simultaneously,  a  broad  re- 
view of  PPS  payment  equity  should  he 
undertaken,  including  consideration  of 
overlap  among  current  payment  adjust- 
ments. I 

P'^S  accounts  tor  most,  hui  noi  .ili.  (he  differ- 
ence in  costs  observed  between  hi'spitjl>  m  large 
u^ban  areas  and  other  urban  hospitals  .Adiusimenls 
c^re  made  tor  variations  in  ORG  case  pmx,  area 
wage  differences,  teaching  ctfon.  and  li»w  irwoiT-.e 
patient  share. 
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Because  the  source  of  the  remaining  cost  differ- 
ences IS  not  fully  understood,  a  differential  urban 
update  factor  by  MSA  population  should  be  contin- 
ued The  goal  of  separate  updates  is  to  bring  the  20 
percent  per-case  PPS  payment  differential  between 
these  groups  closer  to  the  23  percent  per-case  cost 
differential. 

For  fiscal  year  1990,  ProPAC  recommends  an 
urban  hospital  update  differential  of  0.5  percent. 
The  Commission  believes  that  adjustments  to  im- 
pnm  the  equity  of  PPS  payments  should  not 
change  total  payments  to  hospitals.  Therefore,  the 
0  5  percent  differential  update  recommendation  is 
accomplished  by  a  positive  0.2  percent  adjustment 
for  hospitals  in  large  urban  areas,  combined  with  a 
negative  0  3  percent  adjustment  for  other  urban 
hospitals  This  combination  will  increase  payments 
to  hospitals  in  large  urban  areas  relative  to  other 
urban  hospitals  without  substantially  affecting  either 
total  PPS  payments  or  the  relationsnip  between 
average  urban  and  rural  payments.  The  Comrmssion 
will  consider  the  appropriateness  of  continuing  the 
urban  update  differential  on  an  annual  basis  as  part 
>>t  Its  update  factor  recommendation. 

ProRAC  recognizes  that  separate  updates  for  hos- 
pitals in  large  and  small  MSAs  is  a  crude  method 
ti)  addre.ss  cost  differences.  Nevertheless,  its  re- 
view of  the  data  did  not  suggest  a  better  way  to 
define  .MS.A  population  categones  or  to  otherwise 
adjust  for  the  cost  differences.  Research  must  con- 
tinue to  attempt  to  identify  which  factors  associ- 
ated with  MSA  size  account  for  the  cost  vanation. 

Data  reviewed  by  the  Commission  suggesting 
thai  additional  payments  may  not  be  justified  for 
hospitals  in  the  largest  MSAs  raise  some  panicu- 
iarlv  complex  issues.  Even  after  accounting  for 
ihtir  hit'her  costs,  hospitals  in  MSAs  with  at  least 
'i  0  million  people  receive  PPS  payments  that  are 
rrlaiivelv  generous  compared  with  payments  to 
o(her  urban  hospitals.  Further  analysis  should  ex- 
an  mc  variation  within  this  group  of  hospitals,  the 
c\ieni  ii  which  MSA  boundary  definitions  contnb- 
ute  to  the  tindings.  and  whether  a  population  of 
5.0  million  is  the  most  meaningful  threshold.  Such 
jnjivsis  should  also  address  the  extent  to  which 
relanvcK  high  payments  to  these  hospitals  result 
from  !hc  current  levels  of  PPS  adjustments  for 
intiirc\,!  kM^hirig.  low-income  patient  share,  and 
sHJilier  cases.  Any  consideration  of  a  policy  to  treat 


hospitals  in  these  largest  MSAs  different  from 
hospitals  m  other  large  urban  areas  must  take  into 
account  the  potential  impact  of  such  a  policy  on 
continued  access  to  care  by  .Medicare  bcnetkianes. 

The  distribution  of  PPS  pavmenis  among  hospi- 
tals has  become  more  important  now  ihat  ihc 
transition  to  national  average  rates  is  complete 
.Moreover,  equity  issues  will  become  increasingls 
critical  to  PPS  policy  as  constraints  on  Medicare 
spending  continue  .Medicare's  prospective  pay- 
ment system  includes  a  series  of  adjustments  in- 
tended to  ensure  that  payments  to  hospitals  are 
equitable.  The  adjustments  are  imprecise,  in  part 
becau.se  the  variation  in  costs  is  not  fullv  under- 
stood. 

Thus.  ProPAC's  efforts  to  examine  the  appropri- 
ateness of  specific  PPS  payment  adjustments  will 
continue.  The  Commission  will  further  investigate 
and  comment  on  specific  issues  related  to  the 
indirect  teaching  and  disproportionate  share  adjust- 
ments, the  area  wage  index,  outlier  pa> mem  pol- 
icy, and  case-mix  measurement  issues  The  overlap 
and  interaction  among  these  PPS  pav merit  adjust- 
ments will  also  be  examined. 

The  equity  of  PPS  payments  should  be  consid 
ered  more  broadly  as  well.  Many  of  the  issues 
discussed  in  this  report  are  not  limited  to  distinc- 
tions based  on  .MSA  population.  For  example, 
hospital  costs  vary  between  core  and  ring  areas 
withm  .MSAs.  by  regiQn.  and  bv  bed  si/e  Re- 
search must  continue  to  improve  understanding  ot 
why  certain  hospital  characteristics  are  asscxiated 
with  higher  costs,  and  which  characteristics  are 
most  appropriately  recognized  in  the  payment 
system. 

A  complete  examination  of  hospital  p.r^  nient 
equity  should  go  beyond  studies  of  PPS  payment 
policies  .Many  other  factors  contribute  to  the  over- 
all financial  condition  of  hospitals.  The  Medicare 
program  should  not  be  expected  to  solve  all  finan- 
cial problems  facing  the  hospital  indusirv  But 
other  Issues  potentially  affecting  continued  access 
to  hospital  care  for  all  .Americans  should  not  be 
ignored. 

More  complete  analvsis  and  discussion  ol  the 
issues  addressed  b\  this  recommendation  appear  in 


ProPAC's  report  to  the  Congress.  Separate  PPS 
Payment  Rates  for  Hospitals  in  Large  Urban  Areas 
and  Other  Urban  Areas,  December  1988. 

Recommendation  7;  (  pdate  Factor  for 
Excluded  Hospitals  and  Distinct -f^rl  I  tiif 

For   fiscal    vear    19%,    the    lari,Hi    tat.     ,■; 
increase  f)r  excluded  hospitals  am!  disufx  ! 
part  units  should  be  determined  s(par.=it. 
from  the  PPS  update  factor.   Ihc  r*  hahili- 
tation.  psychiatric,  and  htng-ierrii  facilities' 
target  rate  of  increase  should  rtH.-it   th. 
projected  increase  in  the  hospital  marku 
basket  for  these  hospitals  corrected  for  11% 
cal   year    1989   forecast   error.    III.    [ari.tt 
rate    of   increase    for    children's    hospitals 
should    reflect    the    projected    rait    of    m 
crease  in  the  PPS  hospital  mark.!   f>ask.! 
corrected  for  f(trecast  error. 

Based  on  ihe  Commission  s  most  current  infor- 
mation, the  recommended  rate  of  increase  for  psy- 
chiatric, rehabilitation,  and  long-term  facilities 
would  be  6  2  percent  for  fiscal  year  1990.  The 
recommended  increase  for  children's  hospitals 
would  be  h  3  percent. 

The  Commission's  update  factor  recommenda- 
tion for  PPS-excluded  hospitals  and  distinct-pan 
units  IS  determined  primarily  by  projected  increases 
n  the  market  baskets  for  these  facilities.  ProPAC 
cimiinues  to  believe  that  the  rates  of  increase 
should  include  a  correction  for  substantial  errors 
nhose  that  equal  or  exceed  0.25  percentage  points) 


iiiaL 


e  iTi  ihe  previous  year's  forecast. 


The  Commission  maintains  that,  for  most  ex- 
cluded ho.spitals  and  distinct-part  units,  the  market 
basket  should  be  different  from  the  PPS  market 
basket  Although  the  differences  between  the  two 
forecasts  are  now  marginal,  this  may  not 
always  be  the  case.  Therefore,  it  is  important  to 
continue  to  forecast  .separate  market  baskets  so  that 
future  differences  can  be  captured.  In  addition. 
ProPAC  urges  the  Secretary  to  continue  studying 
the  feasibility  of  developing  separate  market  bas- 
kets for  excluded  rehabilitation  and  psychiatric  fa- 
cilities. The  Commission  still  believes  that  the  PPS 
market  basket  is  appropriate  for  children's  hospitals. 
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ProPAC  has  also  developed  a  discretionarv  ad-       reimbursed  on  the  basis  of  DRGs.  changes  in  case 


A  second  consideration  is  that  of  equity  in  the       should  be  made  only  after  iarefuHv   reevaluating 
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ProPAC  has  also  developed  a  discretionarv  ad 
justmcnt  factor  for  excluded  facilities  This  DAF- 
includes  allo^^ances  for  scientific  and  technological 
advancement  and  productivity  improvement  These 
allosvances  are  both  future-oriented  targets  The 
scientific  and  technological  advancement  factor  re- 
flects ProPAC's  judgment  on  the  financial  require 
ments  for  hospitals  to  implement  quality-enhancing 
but  cost-increasing  technologies  The  prcxiuctivity 
factor  reflects  achievable  productivity  gains  result- 
ing from  the  cost  containment  incentives  inherent 
in  the  target  rate  of  increase  limits 

Analyses  of  these  factors  led  the  Commission  to 
conclude  that  cost  increases  due  to  scientific  and 
technological  advancement  should  be  offset  by 
productivity  imprtTvement  Therefore,  the  DAF  is 
set  at  zero  for  fiscal  year  1990. 

The  Commission's  recommended  update  is  en 
tirely  dependent  on  fiscal  year  1990  market  haskei 
forecasts  and  corrections  tor  errors  in  the  fiscal 
year  1989  market  basket  forecasts  The  market 
basket  forecast  used  to  set  fiscal  year  19hm  targets 
was  5  4  percent.  The  most  recent  forecast  tor  fiscal 
year  1989  is  5  9  percent,  or  0.5  percentage  points 
higher  than  the  onginal  amount 

Using  the  Commission's  methtxlology  of  cor- 
recting for  errors  m  forecasts  o(  market  havket 
components  external  to  hospitals,  the  forecasi  error 
correction  factor  is  0.4  percent  This  aniuunt. 
added  to  the  current  excluded  market  basket  fore- 
cast of  5  8  percent,  results  in  a  recommended  6  2 
percent  target  rate  of  increase  for  rehabihtaimn 
psychiatnc.  and  long-term  facilities  Market  basket 
estimates  are  likely  to  be  modified  as  more  reieni 
data  and  forecasts  become  available  In  addiUnn 
the  forecast  for  fiscal  year  1990  exempt  market 
baskets  vmII  be  further  m(xlified  as  a  result  of 
Recommendation  2  , 

The  forecast  for  the  fiscal  year  19M0  PI'S  nuirkit 
basket  increa.se  is  5  7  percent  The  toreLjst  error 
correction  factor  for  fiscal  year  19S^  is  Ob  per- 
cent Therefore,  the  recommended  target  rate  of 
increase  for  children's  hospitals  is  6  '^  pe  cent. 

The  Comn'ission  continues  to  believe  ihjt  ad- 
justments for  case-mix  change  are  inapprupnaie  for 
excluded  facilities.   Since  these  facilities  jre   nm 


39 

reimbursed  on  the  basis  of  DRGs.  changes  in  case 
mix  do  not  intluence  their  payments  However. 
ProPACr  believes  that  an  examination  of  the  changes 
in  the   medical  care   needs  of  patients  in  these 

facilities  IS  warranted. 

Finally,  the  Commission  believes  a  review  of  the 
impact  and  effectiveness  of  the  target  rate  of  in- 
crease limits  IS  necessary,  ProPAC  will  begin  this 
evaluation  by  analyzing  data  related  to  changes  in 
costs  and  pav  ments  for  excluded  facilities  and 
distinct-part  units  The  Commission  will  report  its 
findings  in  its  June  1989  report  to  Congress,  Medi- 
care Pnnpfctivc  Pa\ment  and  the  American  Health 
Care  System 

Adjustments  to  the  PPS  Payment  Formula 

Recommendation  8:  Indirect  Medical  Education 
Adjustment 

The  Commission  recommends  that  the  Sec- 
retary seek  legislation  to  reduce  the  indi- 
rect medical  education  adjustment  from  its 
current  level  of  7.7  percent  to  6.6  percent 
for  fiscal  year  1990.  This  reduction  should 
l)e  implemented  in  a  budget  neutral  fashion, 
Hith  the  savings  returned  to  all  hospitals 
through  corresponding  increases  in  the 
standardized  amounts. 

I  nder  Pi'S.  teaching  hospitals  receive  an  adjust- 
ment lo  iheir  payments  based  on  their  level  of 
!eav.hing  ettort  This  adjustment  recognizes  the 
higher  costs  of  teaching  hospitals  that  are  associ- 
ated with  teaching  effort.  Among  the  factors  con- 
tnbutmg  to  these  higher  costs  are  the  greater  use  of 
ancillary  services,  a  more  severely  ill  patient  mix, 
locatK^n  m  inner  cities,  and  a  more  costly  .mix  of 
s!jttini!  jnd  facilities. 

DecisidHN  ui  modify  the  indirect  medical  education 
jd  ll^tmenl  should  be  based  on  several  important 
policy  considerations  First,  the  medical  education 
adjustment  should  be  based  on  an  empirically 
derived  estimate  of  the  relationship  between  teach- 
ing effort  and  Medicare  cost  per  case,  using  the 
most  recent  ..ost  data  available.  At  thi;,  time,  the 
Commission  supports  the  use  of  the  "payment 
model"  as  the  analytic  approach  to  estimate  the 
effect  of  teai^hing  effort  on  Medicare  cost  per  case. 
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A  second  consideration  is  that  of  equity  m  the 
distribution  of  payments  to  hospitals.  The  indirect 
medical  education  payment  adjustment  has  been 
funded  through  a  reduction  in  the  standardized 
amounts  paid  to  all  hospitals.  The  adjustment  rep- 
resents a  redistribution  of  payments  to  teaching 
hospitals  at  the  expense  of  payments  to  nonieaching 
hospitals.  A  reduction  in  the  level  of  the  teaching 
estimate,  therefore,  suggests  that  teaching  effort  is 
explaining  less  of  the  difference  in  the  costs  of 
teaching  compared  with  nonteaching  institutions 
than  the  current  level  of  the  adjustment  would 
suggest 

In  order  to  ensure  equitable  distribution  ot  pay- 
ments to  hospitals,  a  reduction  in  the  indirect 
medical  education  adjustment  should  be  accompa- 
nied by  a  redistnbution  of  these  dollars  through 
corresponding  increases  in  the  basic  payment  to  all 
hospitals.  If  this  budget  neutrality  adjustment  is 
not  made,  then  the  average  payment  to  all  hospitals 
would  be  inappropriately  lowered 

Another  factor  to  consider  is  the  financial  im- 
pact of  lowering  the  adjustment  for  teaching  hospi- 
tals. Analysis  has  shown  that  through  the  third  y«ar 
of  PPS,  teaching  hospitals  had  significantly  higher 
PPS  maiTgins  than  nonteaching  hospitals.  Examina- 
tion of  more  recent  data  on  overall  financial  status. 
however,  shows  that  major  teaching  hospitals  have 
considerably  lower  total  margins  when  compared 
to  other  teaching  and  nonteaching  hospitals.  Low- 
enng  payments  to  teaching  hospitals  should  be 
weighed  in  light  of  the  impact  such  action  would 
have  on  the  quality  of  and  access  to  care  for 
Medicare  beneficiaries 

Using  the  payment  model  and  1986  Medicare 
Cost  Report  data,  the  Commission  obtained  a 
teaching  estimate  of  4.4  percent  Further  analysis 
revealed  that  reduction  of  the  medical  education 
adjustment  from  the  current  level  of  7.7  percent  to 
4.4  percent  would  have  a  dramatic  effect  on  pay- 
ments to  major  teaching  hospitals  The  results 
of  ProPAC's  analysis  appear  in  Appendix  .-\. 

Concern  about  the  impact  of  precipitously  I(m- 
enng  payments  to  teaching  hospitals  led  the  Com- 
mission to  recommend  only  one-third  of  the  total 
reduction  implied  by  the  current  estimate  of  4  4 
percent  this  year  Further  reductions  in  future  years 


should  be  made  only  after  carefufK  rceviilualing 
the  mixJels,  the  analytical  results,  and  'he  impact 
such  changes  would  have  nn  the  •;n.!;u,  u!  position 
of  these  hospitals. 

The  Commission's  decision  not  ii''  rfu'>ni[nt  ii.i  a 
full  reduction  this  year  is  based  on  stwal  cnsid 
erations:  (1)  the  need  to  phase  in  an\  Mihsi.jnMai 
reduction  in  the  medical  education  adi.;Mnienf  2) 
the  need  to  continue  to  examine  the  rpjati.^'ishp 
between  teaching  effon  and  Medicare  cost  ;>  :■ 
case,  and  (,^)  the  need  to  assess  the  effect  oi  ihe 
reduction  m  the  adjusiment  ^n  teavhink:  hospitals' 
werall  financial  viabihtv  Fhe  (■cnimission  be- 
lieves that  both  the  enipiriial  c-iiiriaie  and  the 
impact  analv-sis  should  play  major  rcU-s  \n  estab- 
lishing the  level  of  the  nvdical  editcation  iitJiiisi-x'it. 

The  Commissi. >,n  'aiIi  ..ndenake  a  ihtTou^n  a;,J- 
ysis  to  examine  the  u.jrTen!  and  aliem.,j!,'.e  methods 
for  estimating  the  reiattonship  bei-Acen  teaihsng 
effort  and  Medicare  cost  per  case  It  ah!  also 
continue  to  assess  the  financia!  impaii  ni  li^sc.nng 
the  medical  education  adiustmeni  -i-n  teaching 
hospitals. 

Recommendation  9:  Outlier  PayrT>*nl  Policy 

The  Commission  believes  that  tht  modifi- 
cations in  the  outlier  payment  mtthodologv 
that  were  implemented  during  fival  v«ji 
1989  represent  an  improvement  m  tht 
payment  system.  The  Secretarv  should 
continue  to  examine  methods  for  improving 
the  effectiveness  of  outlier  pavmtnt  m 
accomplishing  its  two  major  objectius 
protecting  hospitals  from  the  risk  d 
extraordinarily  costly  cases,  and  protecting 
types  of  patients  v^ho  are  more  likilv  \u  In 
extraordinarily  costly  from  a  poltniiii 
decrease  in  access  to  inpatient  hospii.il 
services.  Ihis  examination  should  include  j, 
rcviev*  of  the  fundamental  structure  of  out 
lier  payment  policy. 

The  Riodihijii  i-s  ;.  ;he  outlier  payment  melh- 
(xlology  thai  acre  niipicmented  diir:ng  fiscal  year 
19H9  represent  .i  signdk, ant  »., hange  in  how  outlier 
pav  ments  arc  made  undci  Pl'.S  The  marginal  cost 
factor  for  cost  outliers  v. as  iixTLascd  trom  60  to  75 
percent     exept   txn  outliers  in  the   bum-relaied 
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DRGs,  tor  which  ihe  marginal  cost  tacior  is  Icgiv 
latively  set  at  90  percent)  In  addition,  cases  quali 
fying  for  pavment  under  both  the  dav  and  cost 
outlier  cntena  nosv  receive  the  higher  of  the  two 
payment  amounts,  rather  than  the  dav  outlier 
amount  Both  of  these  changes  increase  the  empha.sis 
on  cost  rather  than  length  of  stay  in  determining 
outlier  payments  The  use  of  a  hospitai-specitic 
cost-to-char^  ratio  rather  than  a  nauonal  average 
ratio  increases  the  accuracy  with  which  costs  are 
estimated  from  the  charge  data  available  ou  each 
Medicare  bill  | 

These  mcxlifications.  in  the  context  ot  a  hmitcd 
outlier  pool,  required  that  the  dav  and  cost  outlier 
thresholds  be  increased  substantially.  ttKusing  ..ut 
her  payments  on  the  most  extreme  cases  and  away 
from  those  that  are  less  extreme. 

As  a  result  of  these  changes,  the  distribution  ot 
outlier  payments  across  hospitals  is  expected  to  be 
substantially  affected    The  distribution  of  outlier 
payments  is  an  important  consideration    Nevenhc 
less  the  effectiveness  of  outlier  payment  in  reduL 
mg  financial  nsk  (both  that  borne  by  hospitals  and 
that  represented  by  specific  groups  of  P-i'ients) 
should  be  the  pnmary  cnterion  for  evaluating  both 
recent  and  future  changes  in  the  outlier  payment 
policy 

While  the  effectiveness  of  outlier  payment  has 
been  improved,  some  basic  issues  related  to  outlier 
policy  have  not  vet  been  resolved  Research  con- 
ducted by  ProPAC  staff  indicates  that  the  risk  of 
incurring  large  losses  on  individual  cases  is  neither 
spread  evenly  across  ho>pital  groups,  uor  equallv 
across  DRGs  | 

Therefore,  the  Commission  urges  the  ScLrctar, 
to  continue  to  examine  outlier  payment  policy  In 
addition,  the  Commission  will  continue  its  own 
study  of  outlier  policy,  tcxusing  on  several  areas 
that  are  cr\icial  in  the  evaluation  of  recent  changes 
and  the  development  of  potential  improvements. 

The  Commission  will  review  the  fundamental 
structure  of  outlier  payment.  This  review  will  in- 
clude an  examination  of  whether  the  current  pi^licy 
,s  appropriate  in  light  of  the  magnitude  and 
distribution  of  the  nsk  faced  by  hospitals  under 
prospective  payment  The  Commission  will  also 
examine  the  appropriateness  of  the  current  policy 


that   results   in   outlier  cases   invariably  creating 

financial  losses  for  hospitals. 

A  pnmary  item  on  ProPAC's  outlier  payment 
research  agenda  is  the  development  of  a  measure 
of  nsk  that  appropnately  balances  the  different 
types  of  nsk  that  hospiuls  face.  Some  hospitals 
tend  to  attract  unusually  costly  cases,  and  thus  are 
more  i.kelv  to  incur  large  losses  on  individual 
cases  Other  hospitals  are  vulnerable  because  their 
volume  of  Medicare  patients  is  too  small  to  allow 
them  to  withstand  the  financial  burden  of  even  a 
few  unusually  costly  cases. 

In  this  context,  the  possibility  of  different  out- 
lier thresholds  for  urban  and  rural  hospitals  will  be 
investigated  As  suggested  by  the  Secretary  m  the 
PPS  proposed  rule  for  fiscal  year  1989  [53  h^K. 
m  19S16  (1988)1.  ProPAC  will  study  whether 
urban  and  rural  hospitals  are  equally  protected 
acamst  nsk  under  current  policy,  and  whether 
ddfereniial  thresholds  would  increase  the  equity  ot 
payment 

Given  the  increasing  emphasis  on  the  cost  out- 
lier thresholds  in  determining  outlier  payment,  al- 
ternative specifications  of  these  thresholds  will 
also  be  examined.  These  alternative  specifications- 
including  those  based  on  the  loss  associated  with 
the  case,  rather  than  a  fixed  cost  level-will  be 
evaluated  according  to  their  effectiveness  in  equal- 
,/mg  the  risk  borne  by  different  types  of  hospitals. 

ProPAC's  study  of  the  incremental  cost  of  inpa- 
tient care  will  continue,  in  order  to  help  develop  a 
better  understanding  of  the  marginal  cost  of  care 
and  to  aid  in  the  determination  of  appropnate 
marginal  cost  factors. 

ProPAC  will  also  continue  to  investigate  the 
appropriate  si/e  of  the  outlier  payment  pool.  The 
trade-off  between  the  increased  protection  against 
risk  offered  by  a  larger  outlier  pool  and  the  accom- 
panying decrease  in  the  basic  PPS  payment  rates 
requires  careful  evaluation. 

Another  topic  that  ments  attention  is  the  method 
ot  financing  outlier  payments.  Cun-ent  evidence 
indicates  a  strong  correlation  between  the  inci- 
dence of  outlier  payments  in  specific  DRGs  and 
the  tAcrall  discrepancy  between  payments  and  costs 


for  all  cases  in  the  DRG  Although  the  incidence 
of  outlier  payments  is  much  higher  m  some  DRGs 
than  in  others,  the  basic  PPS  payment  rates  arc 
reduced  by  an  across-the-board  percentage  (for 
urban  and  mral  hospitals  separately)  in  order  to 
finance  outlier  payments  Thus,  payments  for  cases 
in  "high-outlier"  DRGs  are,  in  effect,  subsidized 
by  the  reduction  in  payments  for  cases  \n  "iiv.^ 
outlier"  DRGs 

Finally,  (he  greater  emphasis  on  costs  derived 
from  charts  to  determine  txjther  payment  may 
give  hospitals  an  incentive  to  raise  charges  or  to 
alter  their  charge  structures  in  order  to  increase  their 
outlier  pi-y ments  The  data  show  that  ho\pitj| 
charges  have  increased  steadily  and  rapidly  K)r 
several  years,  with  no  apparent  relation  to  prospec- 
tive payment,  and  before  incentives  related  to  out- 
lier payment  existed.  Nevertheless,  ProR-\C  will 
monitor  increases  m  hospital  charges  across  types 
of  hospitals  and  types  of  services  to  determine 
whether  hospital  chaining  practices  have  changed 
due  to  the  outlier  payment  policy. 

As  m  the  past,  the  Commission  will  be  pleased 
to  work  with  the  Secretary  in  pursuing  these  and 
other  analytic  issues  related  to  improvmg  the  out 
lier  payment  policy. 

Data  Collection  and  Measurement 

Recommendation  10:  Updating  the  Area  Wage 
Index 

The  Commission  strongly  urges  the  Secre- 
tary to  collect  more  current  data  on  hospi- 
tal H^ges  and  hours  of  employment,  and  to 
use  these  data  to  update  the  wage  index  for 
fiscal  year  1990.  The  Secretary  also  should 
develop  a  permanent  mechanism  for 
obtaining  accurate  hospital  wa^e  data  annu- 
ally. In  addition,  the  Commission  urges  the 
Secretary  to  update  the  wage  index  at  least 
every  other  year. 

Accurate  and  timclv  wage  and  employment  data 
are  essential  tt)  the  maintenance  of  equitable  pay- 
ment rates  for  hvispitak  located  m  different  labor 
market  areas.  The  PPS  annual  updaic  factor  adjusts 
the  DRG  payment  rates  for  the  projected  national 
average  increase  in  hospital  wage  levels  It  does 
not,  however,  address  changes  in  local  conditions 
that  nia\    alfect  wage   levels  differentially  across 


labor  market  areas.  This  function  is  performed  by 
the  area  wage  index. 

The  a^a  uaec  inkx  is  one  of  the  most  impor- 
tant aLiju>mie!K>  .in;-:,  i.-^i:  she  level  of  DRG  pay- 
ments 10  hoxpiLi;^  iiK.att.\,:  m  d-tterrnt  areas.  Based 
on  the  exfsendiiLre  ui'ighis  tor  me  .,("--. pi  TK-nts  of 
Ihe  hospital  market  ha.'-ke!  iriocx.  kvai  wage  levels 
are  assumed  to  affect  approximately  75  percent  of 
a  hospital's  inpatient  operating  costs.  Accordingly. 
the  area  wage  index  is  applied  to  adjust  approxi- 
mately 75  percent  of  a  hospital's  payment  rate  in 


each  DRG.  Thus,  a  I-''  fXTtenf, 


ige  in  the  wage 


index  vkoulJ  r>u;t  m  an  increase  or  decrease  of 
apprixiiria  ely  7  5  percent  in  the  hospitals  total 
DRG  payments. 

Becau>e  ihe  rc!c'.a;;i  tiospilaJ  wage  and  employ- 
ment data  have  roi  Ken  collected  on  an  annual 
basis  m  the  past,  it  is  not  clear  how  volatile  area 
wage  levels  may  be  from  year  to  year.  Ho\vever.  for 
making  payments  durmg  fiscal  year  1988,  the 
Secretary  adopted  a  blend  of  area  wage  indexes  on 
the  grounds  th.tt  the  use  of  a  blended  wage  index 
would  (.ushion  the  impact  of  the  change  from  an 
index  based  on  1982  data  to  one  based  on  1984 
data  This  suggests  that  changes  in  area  wage  levels 
over  a  two-year  period  can  be  substantial  in  some 
labor  market  areas. 

Since  PPS  began,  the  area  wage  index  has  been 
updated  only  twice  (fiscal  years  1986  and  1988), 
and  i!  has  always  been  based  on  data  that  were  at 
least  three  years  old.  In  fact,  the  wage  index  data 
in  use  for  fiscal  year  1989  reflect,  on  average,  the 
pattern  of  relative  wage  levels  that  prevailed  six 
years  earlier. 

The  Commission  believes  that  continual  use  of 
old  wage  data  and  infrequent  revision  of  the  wage 
index  result  in  two  problems.  First,  payments  to 
hospitals  are  not  adjusted  promptly  to  reflect 
changes  in  liKal  labor  market  conditions.  This 
leads  to  inequities  in  payment  among  hospitals: 
ho.spitals  in  sonie  areas  suffer  losses,  while  hospi- 
tals in  other  areas  receive  benefits  that  arc  unrelated 
to  their  operating  pertbrmance.  Second,  infrequent 
revision  of  the  wage  index  often  results  in  large 
changes  in  wage  indexes  for  individual  laK>r  mar- 
ket areas.  These  abrupt  changes  in  wage  indexes  < 
and  payment  rates  are  regarded  as  especially  dis-  , 
ruptive  for  hospitals  located  in  areas  where  the 
wage  index  is  reduced. 
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To  avoid  these  problems,  the  Congress  recently 
enacted  a  provision  in  OBRA  1987  that  requires 
the  Secretary  to  conduct  a  new  wage  survey  to 
update  the  area  wage  index  for  fiscal  year  IWl, 
and  at  least  ever>  three  years  thereafter  While  it 
agrees  with  the  intent  of  this  provision,  the  Com- 
mission IS  concerned  that  acute  shortages  of  per 
sonncl  in  certain  hospital  occupations  may  have  led 
to  increased  volatility  in  wage  levels,  particularly 
in  some  labor  market  areas. 

Therefore,  the  Commission  believes  that  wage 
surveys  and  index  updating  may  be  needed 
more  frequently  than  the  statute  requires  The 
Commission  urges  the  Secretary  to  work  closeiv 
with  representatives  of  the  hospital  industry  and 
related  organizations  (including  representatives  of 
hospital  employees),  to  develop  a  permanent  mech- 
anism for  collecting  accurate  hospi'al  wage  and 
employment  data  annually.  In  addition,  the  Secre 
tary  is  urged  to  update  the  v.age  index  at  least 
every  other  year. 

I 

Recommendation  11:  Improving  the  Cost  Data 
Used  for  Decision  Making 

The  Secretary  should  initiate  the  develop- 
mental work  necessary  to  secure  the  fut'irp 
role  of  the  Medicare  Cost  Report  as  a  vital 
Information  source  for  policy  evaluation 
and  decision  making.  Although  the  cost 
report  v*^  originally  developed  and  contin- 
ues to  be  used  as  a  reimbursement  tool,  it 
is  also  increasingly  used  as  a  source  of 
data.  This  trend  will  continue  and  should 
be  encouraged.  Efforts  to  improve  the 
Medicare  Cost  Report  should  attempt  to 
minimize  the  administrative  burden  on  hos- 
pitals, fiscal  intermediaries,  and  the  Fed- 
eral government. 

The  role  of  the  Medicare  Cost  Report  is  changini: 
from  a  reimbursement  tool  to  a  vita!  mformation 
source  for  payment  policy  evaluation  and  decision 
making  The  original  purposes  ot  the  .MCR 
were  to  determine  ,ci'  enable  costs,  as  defined  by 
Medicare,  and  to  calculate  Medicare's  siure  of 
these  costs.  As  such,  the  cost  report  i^  designed  to 
collect  and  report  costs  at  the  hospital  depannicnt 
level  These  costs  are  then  aggregated  to  dncrv^nc 
total  facilitv  reimbursement 
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Under  Medicares  prospective  payment  system, 
however,  the  MCR  serves  t  dual  purpose.  It  contin- 
ues to  be  used  for  reimbursement  of  selected  costs, 
such  as  capital,  direct  medical  education,  and 
outpatient  services.  But  it  also  provides  the  only 
information  on  hospital  costs  of  treating  Medicare 
beneficianes,  based  on  Medicare  payment  princi- 
ples There  are  inherent  limitations  in  using  MCR 
data  for  policy  analysis  and  decision  making,  how- 
ever Most  limitations  arise  because  PPS  analyses 
require  information  on  hospital  costs  at  the  patient 
level,  whereas  the  MCR  collects  costs  at  the  de- 
partmental level. 

The  Commission  recognizes  that  the  cost  report 
will  be  necessary  for  reimbursement  of  selected 
cost.s  for  at  least  the  next  three  to  five  years. 
Nevertheless,  ProPAC  believes  that,  over  the  long 
term,  the  cost  report  should  be  modified  to  im- 
prove Its  usefulness  for  decision  making.  Adequate 
resources  must  continue  to  be  committed  to  this 
effort  or  detenoration  in  data  quality  and  consis- 
tency is  a  likely  outcome. 

.Modifying  the  cost  report  is  a  major  undertaking 
requinng  significant  planning  and  evaluation.  It 
requires  determining  data  needs  for  decision  mak- 
ing and  reconciling  these  needs  with  the  desire  for 
data  consistency,  accuracy,  and  timeliness,  as  well 
as  reduced  reporting  burden.  The  Secretary  should, 
therefore,  initiate  efforts  now  to  resolve  these  is- 
sues and  move  toward  improved  data  for  policy 
evaluation  and  decision  making.  In  doing  so,  the 
Secretary  should  ensure  that  sufficient  funding  is 
available  to  maintain  the  integnty  of  existing  data 
as  well  as  to  improve  these  data  in  the  future. 

Ihcre  may  be  portions  of  the  MCR  that  could  be 
eliminated  now  or  over  time.  Similarly.,  modifica- 
tions to  the  cost  report  could  be  phased  in  as 
changes  in  Medicare  reimbursement  methods  oc- 
cur Some  modifications,  such  as  collecting  data 
on  hospital  wages,  are  warranted  immediately. 

An>  attempts  to  modify  the  MCR  should  consider 
several  issues,  including  administrative  burden, 
reporting  incentives,  existing  hospital  reporting 
mechanisms,  and  the  need  for  consistent  data. 
H^tspitals,  fiscal  intermediaries,  and  the  Federal 
gnvcrnmeni  already  face  complex  reporting  require- 
ments,  some  of  which  could  be  streamlined  or 
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eliminated  Changing  the  role  of  the  MCR  from  a 
reimbursement  tool  to  an  information  source  for 
decision  making  will  result  in  different  reporting 
incentives  for  hospitals.  As  the  .MCR  becomes  less 
important  for  reimbursement,  hospitals  may  com- 
promise reporting  accuracy  Education  of  the  in- 
dustry on  the  implications  of  MCR  data  for  future 
Medicare  payment  policy,  therefore,  is  essential 
Further,  revisions  to  the  cost  report  should,  to  the 
extent  possible,  complement  other  hospital  report- 
ing mechanisms  already  in  place  Finally,  changes 
to  the  MCR  should  recognize  the  need  for  data 
consistency  to  maintain  the  integrity  of  longitudi- 
nal analyses. 

Recognizing  the  need  to  improve  the  use  ot 
MCR  data.  ProPAC  has  undertaken  efforts  to  iden- 
tify distortions  and  inconsistencies  in  the  cost  data 
and  potential  improvements  to  these  data  over  time 
Further,  as  required  by  OBRA  1987.  the  Secretary 
is  conducting  a  three-year  demonstration  project  on 
the  costs  and  benefits  of  adding  to  the  cost  repon 
financial  and  utilization  mformation  pertaining  to 
other  payers.  ProPAC  will  continue  to  devote  re- 
sources to  understanding  current  .MCR  data  and 
improving  future  data.  The  Commission  encour- 
ages the  Secretary  to  provide  adequate  resources, 
including  funding  tor  fiscal  intermediaries,  to  en- 
sure the  accuracy  and  timeliness  of  cost  rep<m 
data.  For  additional  information,  refer  to  ProRACs 
technical  report.  Review  of  Steduure  Cost  Report 
Data  for  Polu\  Anahsls. 


Recommendation  12:  Improvements  in 
Case-Mix  Measurement 

The  Commission  urges  the  Secretary  to 
begin  immediately  to  thoroughly  evaluate 
the  potential  consequences  of  adopting 
DRG  refinements  recently  developed  at  \a!e 
University.  Preliminary  results  from  this 
project  appear  to  be  positive.  Much  work 
remains  to  be  done,  however,  to  under- 
stand all  the  implications  of  applying  these 
refinements  to  PPS.  The  Commission  will 
be  pleased  to  cooperate  fully  with  the  Sec- 
retary to  further  this  effort. 

In  recent  years  HCFA  has  funded  a  number  of 
research  projects  aimed  at  improving  the  measure- 
ment of  hospital  inpatient  case  mix  and  seventy  of 


illness    One  such  project,  recently  completed  at 
Yale  University,  has  developed  a  major  revision  of 

the  diagnosiN-relaied   groups  patient  classification 
system. 

The  revised  1)R(j  detmitioris  jie  based  on  re- 
finements in  the  tavimenl  of  ^Cvo:~^u^y  diagnoses 
indicating  the  presence  ol  comorbid  or  complicat- 
ing conditions  (CCs)  In  the  revision,  patients  in 
each  medical  or  surgical  group  within  a  Major 
Diagnostic  Categorv  are  assigned  to  one  of  three  or 
four  subcategones  (DRGs)  ba^ed  on  whether  they 
had  a  catastrophic,  major,  moderate,  or  minor/no 
CC  In  addition,  all  patients  who  had  a  temporary 
tracheostomy  and  all  nonsurgical  patients  who  died 
within  48  hours  after  admission  are  grouped  in  two 
separate  DRGs  withm  each  MDC. 

Preliminaty  results  indicate  that  these  refine- 
ments substantially  improve  the  ability  of  the  DRGs 
to  distinguish  patients  who  are  expected  to  have 
relatively  high  resource  needs  (those  with  tempo- 
rary tracheostonn  or  a  major  CC)  or  relatively  low 
resource  needs  carlv  deaths  among  nonsurgical 
patients)  from  other  patients  (those  with  moderate, 
minor,  or  no  CCs).  Therefore,  adoption  of  the 
revised  DRGs  could  provide  a  substantial  improve- 
ment m  the  accuracy  and  equity  of  payment  among 
hospitals  under  PI'S  However,  it  also  could  have  a 
numK^r  o;  ,vher  important  effects. 

For  example,  adoption  of  revised  DRGs  may 
require  conforming  changes  in  other  features  of  the 
payment  system.  To  the  extent  that  the  revised 
DRGs  ir.iprove  the  measurement  of  case  mix  and 
severity  of  illness,  the  role  of  other  payment 
adjustments,  such  as  the  indirect  teaching  and 
disproportionate  share  adjustments,  may  need  to  be 
reevaluated.  Similarly,  if  the  revised  DRGs  are  much 
more  effective  in  identifying  extremely  high-cost 
cases,  the  outlier  payment  policy  may  need  to  be 
revised  .Adoption  of  the  revised  DRGs  also  could 
affect  the  size  of  the  standardized  cost  differentials 
between  urban  and  rural  hospitals  under  PPS 

The  Commission  believes  that  the  resolution  of 
these  issues  could  have  a  substantial  effect  on 
equity  of  payments  among  hospitals.  Therefore. 
ProPAC  urges  the  Secretary  to  begin  as  soon  as 
p(jssible  to  evaluate  all  the  major  potential  effects 
of  adopting  the  revised  DRGs  under  PPS. 
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Recommendation  13:  Reassignment  of  Patients 
witli  GuiJIain-Barre  Syndrome 

The  Secretary  should  reassign  patients  with 
Guillain-Barre  syndrome  from  DRGs  18 
and  19  to  DRG  20,  DRG  34,  or  a  new  DRG. 

Guillain-Barre  syndrome  (GBS)  is  a  post- 
infectious polyneuropathy  m  which  patients  may 
require  plasmapheresis,  ventilation  assistance,  and 
long  intensive  care  stays  GBS  discharges  have 
been  assigned  to  DRGs  18  and  19  (cranial  and 
penpheral  nerve  disorders  with  and  without  CO 
The  Commission  believes  that  the  classification  of 
GBS  cases  into  DRGs  18  and  19  is  mappropnate 
in  terms  of  resource  use. 

The  resource  use  associated  with  GBS  cases  is 
quite  different  from  the  resource  use  for  average 
cases  in  DRGs  18  and  19.  The  payment  hospitals 
receive  under  DRGs  18  and  19  is  inadequate  for 
most  GBS  cases  The  Commission  has  examined 
DRGs  20  (nervous  system  infection  except  viral 
meningitis)  and  34  (other  disorders  of  ner\t)us 
system,  with  CC)  as  alternatives  for  GBS  cases. 
Assignment  of  GBS  cases  to  these  DRGs  would 
better  reflect  the  resource  use  of  these  ca.scs  and 
would  be  acceptable  clinically  However,  a  new 
DRG  would  be  a  satisfactory  classification  alter 
native 

The  Commission  is  also  concerned  aKiut  a  suh 
set  of  GBS  cases;  those  with  tracheostomy  The 
GBS  tracheostomy  cases  are  extremely  resource 
intensive.  Currently,  DRG  4^4  (tracheostomv )  ap- 
plies to  tracheostomy  cases  in  MDC  4  (respiratorM 
only.  The  Commission  is  aware  that  aJi  temporary 
tracheostomy  ca.ses  may  be  reassigned  in  the  next 
several  years  when  other  classification  changes  are 
made.  The  Commission  believes  that  reassignment 
of  all  GBS  cases  will  provide  a  short-term  partial 
solution  to  the  payment  inadequacy  of  the  GB.S 
tracheostomy  cases.  In  the  long  term,  hcMever,  the 
Commission  thinks  it  would  be  more  appropriate 
to  classify  GBS  tracheostomy  cases  with  other 
tracheostomv  cases. 
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Quality  of  Care 

Recommendation  14:  Evthiation  of  PRO  Review 
of  Quality  of  Care 

The  Secretary  should  evaluate  the  impact 
of  the  Peer  Review  Organizations  on  qual- 
ity of  care.  Intensified  analysis  of  the  PRO 
findings  and  validatioa  of  the  PRO  quality 
review  process  should  be  included  in  the 
evaluation.  The  validity,  reliability,  and  ef- 
ficiency of  the  PRO  quality  screens  should 
receive  special  emphasis  in  the  evaluation. 
In  addition,  the  Secretary  should  continue 
to  develop,  test,  and  implement  more 
sophisticated  methods  of  inpatient  and 
outpatient  quality  review.  He  should  also 
develop  additional  mechanisms  to  identify 
and  evaluate  quality  of  care  beyond  the 
immediate  period  of  hospitalization,  plac- 
ing more  emphasis  on  outcomes  of  care. 

For  the  first  five  years  of  the  prospective  pay- 
ment system,  the  Peer  Review  Organizations  have 
been  assigned  an  important  role  in  protecting  qual- 
ity of  care  It  is  therefore  essentia!  to  focus 
attention  on  the  PRO  impact  on  qualify  of  care 
through  ,in  independent,  comprehensive  evalua- 
tion The  evaluation  should  consider  issues  of 
access  to  and  use  of  services,  patterns  of  denials, 
and  instances  of  poor  quality  of  care.  The  results 
of  the  synthesis  and  evaluation  of  these  topics 
should  be  made  public. 

The  generic  quality  screens  currently  used  by  the 
PROs  appear  to  be  relatively  inefficient  measures 
of  quality  of  care.  The  Commission  is  concerned 
aKiut  both  the  technical  adequacy  and  the  process 
ot  applving  the  generic  quality  screens.  Studies  by 
the  SuperPRO  and  by  ProPAC  have  identified  sev- 
eral technical  problems  with  the  screens.  First, 
thev  are  relatively  inefficient.  That  is,  reviewers 
must  examine  a  large  percentage  of  case  records  to 
identify  relatively  few  quality  problems.  Second, 
there  is  inconsistency  among  PROs  in  application 
of  several  of  the  screens.  Finally,  the  screens  may 
fail  to  identify  a  substantial  number  of  quality  of  - 
care  problems.  These  issues  warrant  a  careful  eval- 
uation of  the  effectiveness  of  the  quality  screens  at 
this  time 
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The  Commission  is  pleased  that  HCFA  is  devel 
oping  a  possible  replacement  or  enhancement  for 
PRO  quality  review  though  its  work  on  the  Uni- 
form Clinical  Data  Set  This  extensive  data  set. 
derived  from  the  medical  record,  will  be  applied  to 
a  set  of  detailed  clinician-developed  algonthms  to 
identify  cases  for  PRO  review.  It  will  also  provide 
a  nch  data  source  for  research,  ProRAC  applauds 
this  development.  Focus  on  aggregate  statistics  of 
resource  use,  process  of  care,  and  outcomes  is 
appropnate  and  represents  a  major  step  forward  In 
the  Commission's  view,  this  more  sophisticated 
method  of  inpatient  quality  review  should  be  pur- 
sued. PROs  should  be  adequately  funded  to  carry 
out  their  new  responsibilities  and  to  ensure  the 
success  of  these  enhanced  programs. 

ProPAC  IS  also  concerned  about  the  need  for 
intensified  analysis  of  the  outpatient  surgery  ge- 
neric quality  screens  and  the  development  of  uni- 
form comprehensive  guidelines  for  applying  these 
screens.  The  Commission's  suggestions  concern- 
ing outpatient  quality  review  are  descnbed  in  the 
discussion  of  Recommendation  16  The  April  1. 
1989  report.  Medicare  Payment  for  Outpaiieni  Has 
pital  Surgery,  The  Views  of  the  Prospective  Payment 
Assessment  Commission,  will  describe  ProPAC's 
concerns  on  this  subject  in  more  detail 

Rural  Hospitals 

Recommendation  15:  Rural  Hospitals 

The  Commission  is  concerned  about  the 
problems  affecting  rural  hospitals  and  the 
rural  health  care  system,  as  well  as  the 
implications  of  these  problems  for  access  to 
needed  health  care.  The  Commission  rec- 
ognizes that  these  problems  extend  beyond 
PPS  and  Medicare.  The  Commission  urges 
the  Secretary  to  continue  the  Department's 
rural  health  care  research  and  policy 
agenda.  Meanwhile,  the  Commission  will 
continue  its  analysis  of  the  effects  of  PPS 
on  rural  hospitals. 

Of  the  multitude  of  pressures  that  rural  hospitals 
iace,  only  a  portion  are  attrihulable  to  PPS  The 
demographic  and  economic  environment  oi  rural 
communities  is  changing  An  aging  population. 
eroding  patient  base,  .ind  changing  rural  econi)niy 


are  among  the  forces  miluencing  the  long-term 
viability  of  rural  hospitals. 

In  a  recent  report  by  the  Senate  Committee  on 

Aging,  the  tharacienstics  of  many  rural  communi- 
ties were  found  to  place  special  pressures  on  rural 
hospitals.  For  example,  compared  Aith  urban  areas. 

rural  areas  not  only  face  higher  rates  of  poverty 
and  unemployment,  bu!  have  a  m.-re  elderly  popu- 
lation. Rural  areas  also  have  a  l>,Mer  [x'rceniage  of 
insured  residents  and  more  acute  hcaiih  personnel 
shortages 

As  a  result,  small  rural  hospitals  are  often  un- 
able to  operate  efficiently  because  of  insufficient 
patient  volume,  manifested  in  lov.  occupancy  lev- 
els The  inabihty  of  some  rural  hospitals  to  operate 
efficiently  may  result  in  eventual  closure  and  the 
potential  loss  ot  patient  access  to  needed  care. 
Policies  affecting  riiral  hospitals  must  balance  ac- 
cess to  care  in  riira!  areas  vi,  irh  improved  hospital 
efficiency 

Initiatives  are  under  vi.,jv  ro  explore  strategies 
that  will  help  rural  hovpnals  iDeet  these  challenges. 
Both  publicly  and  private!;*  'anded.  many  of  these 
projects  invoke  iiirio\aii'.c  plans  to  strengthen  or 
adapt  health  care  delivery  to  meet  the  changing 
needs  of  rural  communities.  Some  of  these  pro- 
jects also  encourage  cooperative  efforts  between 
communities  and  proNiders. 

At  he  1  \krii  level,  responsibility  for  issues 
that  directly  .i;  1  indirectly  touch  on  rural  health 
care  is  distnhutcd  throughout  the  Department  of 
Health  and  Hun  an  Services.  The  relatively  new 
Office  of  Rur.it  H;  ,i!th  P  ilicy  and  the  Secretary's 
National  Advisnrv  (  'in  'tee  on  Rural  Health  will 
help  to  fiK'us  the  1  Hjanuient's  attention  on  rural 
health  care  conditions.  The  Commission  encour- 
ages the  Secretary  to  continue  the  Department's 
research  and  policy  agenda  and  the  coordination  of 
rural  health  care  activities  within  the  Department 

The  Commission  remains  concerned  about  the 
relatively  p^>or  financial  performance  of  rural  hos- 
pitals under  PPS  and  intends  to  continue  its  analy- 
sis ot  rural  hospital  issues.  The  Commission  will 
fiKus  particularly  on  the  appropriateness  of  PPS 
for  small  rural  hospitals.  Those  hospitals  are  more 
vulnerable  to  wide  fluctuations  in  volume  and  case 


19794 


Federal  Register  /  Vol.  54.  No.  87  /  Mondny   May  H.  1989  /  Proposed  Rwies 


Federal  Register  /  Vol.  54,  No.  87  /  Mond.iv,  Nfriv  fl   If'H')  /  P- 


!9~9' 


I 
mix   than   larger  hospitals     Small   rural   hospital 
have  also  generally  had  the  lowest  average  Medi 
care  operating  margins  o^er  the  first  three  years  ot 
PPS   Ten  percent  of  rural  hospitals  with  fewer  than 
50  beds  have  had  PPS  margins  of  -45  percent  or 

lower. 

I 

Other  rural  issues  the  Commission  intends  to 
address  include  further  examination  of  the  urban 
rural  differential  in  the  standardized  amounis, 
evaluation  of  the  criteria  for  obtaining  Sole 
Community  Hospital  status,  and  the  adequacy  nt 
payment  levels  for  Sole  Communii)  Hospitab 


Ambulatory  Surgery  Payment 

Recommendation  16;  Medicare  Payment  fur 
Hospital  Outpatient  Surgery 

Beginning  in  fiscal  year  1990,  Medicare 
payment  for  the  facility  component  of  hos- 
pital outpatient  surgery,  including  capital, 
should  be  entirely  prospective.  Separate 
rates  should  be  established  for  each  of  the 
six  groups  of  surgical  procedures  proposed 
for  payment  of  services  furnished  in  free- 
standing ambulatory  surgery  centers 
(ASCs).  The  hospital  outpatient  surgery 
rates  for  fiscal  year  1990  should  be  based 
on  a  blend  of  hospital-specific  costs,  aver- 
age hospital  costs,  and  the  rate  paid  to 
ASCs. 

The  rates  should  be  updated  annually  fol- 
lov*ing  the  approach  used  under  PPS.  The 
overall  level  of  the  prospective  rates  should 
be  set  so  that  the  sum  of  Medicare  and 
beneficiary  payments  to  hospitals  would  be 
the  same  in  fiscal  year  1990  as  thev  would 
have  been  under  current  policv.  Payments 
should  refiect  differences  in  area  wa^is. 

These  changes  in  hospital  outpatient  sur- 
gery pavment  policy  should  applv  to  /le  list 
of  ASC-approved  procedures  onlv;  tht  ex- 
isting Medicare  payment  provisions  should 
continue  for  non-list  procedures.  The  Com- 
mission is  not  recommending  differential 
treatment  of  eye  and  ear  specialtv  hospitals. 
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Recognizing  the  need  for  greater  control  of 
Medicare  outpatient  expenditures,  the  Congress 
mandated  several  modifications  to  policy  related  to 
pavment  of  surgery  performed  in  hospital  outpa- 
tient departments  (OPDs),  OBRA  1986  modified 
nonphysician  payment  for  some  suigical  procedures 
performed  in  the  hospital  outpatient  department. 
referred  to  as  the  facility  payment  component 
Hospital  payments  for  outpatient  surgery  were 
linked  to  the  prospective  method  and  amounts  paid 
to  freestanding  ambulatory  surgery  centers. 

The  OBRA  1986  changes  took  effect  with  hos- 
pital cost  reporting  periods  beginning  on  or  after 
October  1,  1987  Payments  for  surgical  procedures 
on  the  list  of  ASC-approved  procedures  are  based 
on  the  lesser  of  two  amounts;  reasonable  costs  or 
charges,  or  a  blend  of  reasonable  costs  or  char]ges 
and  the  ASC  payment  rate.  Currently,  there  are 
four  ASC  payment  groups  and  rates.  HCFA  pro- 
poses to  expand  these  to  six  groups  and  to  update 
the  paymeni  rates  by  5.5  percent  |53  F.R.  160. 
11468  ilWS)l  R)r  the  first  year,  hospital  pay- 
ments are  based  on  a  blend  of  75  percent  hospital- 
specific  costs  and  25  percent  of  the  ASC  payment 
rale  In  the  second  >ear  and  thereafter,  the  Wend 
mov'es  [o  50  50 

(ungrc-vs  asked  ProPAC  to  provide  its  views  on 
prospective  payment  for  hospital  outpatient  surgery. 
The  Commission  will  submit  a  complete  report  on 
hospital  Outpatient  surgery  payment  policy  by  Apnl 
1,  \9W  This  recommendation  and  Recommenda- 
tion 17  summanze  those  views,  which  will  be 
further  elaborated  in  the  forthcoming  April  report. 
ProPXC  plans  further  work  on  the  issue  of  ambula- 
tory suri'erv  payment  as  it  pursues  its  agenda  for 
overall  outpatient  pavment  reform. 

Rie  t  remission  believes  that  the  "propt^sal  it 
has  set  forth  in  this  recommendation  for  hospital 
outpatient  surgery  payment  is  an  improvement  over 
current  policy  It  is  an  intenm  approach  that  em- 
bodies aspects  of  prospective  payment,  but  also 
provides  t..r  longer-term  consideration  of  surgery  in 
the  contcvt  of  overall  outpatient  payment  reform 
FinalK,  iVoPACs  recommendation  is  an  outgrowth 
of  current  policy,  thereby  providing  some  continu- 
\'\  f(ir  hospitals  that  are  attempting  to  manage 
under  tt  e  complex  and  dynamic  environment  of 
outpatient  payrrrent 
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The  Commission  recommends  that  the  proposed 
six  ASC  payment  groups  be  used  to  classify  ambu- 
latory surgery  patients  for  hospital  payment  pur- 
poses. Payments  to  hospitals  for  outpatient  surgery 
should  be  entirely  prospective  based  on  an  equal 
blend  of  the  following;  hospital-specific  costs  for 
each  of  the  six  ASC  payment  groups;  national 
average  hospital  costs  for  each  of  the  ASC  groups; 
and  the  proposed  ASC  payment  rates  for  each  of 
the  ASC  groups.  The  level  of  the  rates  should  be 
adjusted  so  that  the  sum  of  Medicare  program 
payments  and  related  beneficiary  cost  shanng  is 
the  same  as  estimated  under  current  policy  The 
rates  should  be  updated  annually  Since  the  rate  is 
entirely  prospective,  the  current  payment  cnterion 
to  pay  "the  lesser  of  costs,  char]ges.  or  the  blended 
rate  should  be  eliminated. 

The  Commission  believes  that  a  prospective  rate 
gives  hospitals  the  opportunity  to  earn  a  profit  or 
risk  a  loss,  thereby  enhancing  incentives  to  reduce 
the  costs  of  ambulatory  surgery  At  the  same  time, 
this  approach  recognizes  that  many  factors 
potentially  contnbute  to  the  higher  costs  of  OPDs 
compared  with  ASCs.  Among  them  are  patient 
seventy,  efficiency,  maintaining  standby  capacity. 
overhead  allocation  methods,  uncompensated  care, 
capacity  utilization,  billing  and  ccxling  practices, 
and  bundling  of  services.  How  these  factors  affect 
cost  of  care  is  not  well  understood. 

Basing  payment  partly  on  hospital-specific  cost 
experience  recognizes  cost  differences  across  indi- 
vidual hospitals.  The  average  hospital  pavment 
portion  reflects  differences  between  OPD  costs  and 
ASC  payment  rates  Average  OPD  costs  are  now. 
about  38  percent  higher  than  the  ASC  rates  Bas- 
ing part  of  the  payment  on  the  ASC  payment  rates 
places  continued  financial  pressure  on  hospitals  to 
l(?wer  their  costs  so  that  they  are  equal  to  or  belou 
those  of  ASCs.  In  summary,  the  Commission  be- 
lieves that  basing  payment  on  these  three  amounts 
appropriately  recognizes  the  knver  rates  paid  to 
ASCs  as  well  as  historical  cost  differences  between 
OPDs  and  ASCs. 

As  for  controlling  expenditures,  the  overall  level 
of  the  payment  fates  should  be  adjusted  so  that 
total  payments  to  hospitals  do  not  exceed  what 
payments  would  be  under  the  current  50  50  blended 
rate  Furthermore,  updating  the  prospective  rate 
annually  allows  control  in  the  growth  of  Medicare 


outpatient  expenditures  While  '^uch  an  approach 
does  not  control  volume,  it  docs  prfnide  incniivTS 
for  cost  containment  until  a  volume  hascJ  '\sicm 
can  be  devTlof)ed 

Payments  should  be  adjusted  to  retlcv!  differ- 
ences in  area  wages  ProPAC  anaUsis  indtcaies  that 
this  adjustment  is  effective  in  narfowing 
cosl'payment  differences  across  hospita;  unMjps.  Fur- 
ther, analysis  by  others  indicates  thai  arci  \K:iX 
differences  explain  a  large  share  ot  ihc  vari.iiiun  m 
hospital  outpatient  surgery  costs  The  (  ViTii-nission 
is  not  recommending  additional  adiu^irncnts  a!  (his 
time  Further  study  is  necessan  ir-  understand 
factors  contributing  to  cost  VdridtionN  across 
hospitals 

Capital  costs  should  be  include^  m  the  h.  -pital- 
specific  and  average  hospital  rates  spesi'ico  ahcA'c 
Currently,  hospitals  are  reimbursed  *.'r  '^u  pfvi,;r 
of  their  actual  capital  costs  rel^iic.;  i.'  .'I'tiLiticMi 
surgerv  under  the  blended  rate  nii.:hod  :*-  ASC 
rates  already  include  capital  FutLirr  paxint-nt  up- 
dates should  retleci  this  capital  ^  I'lr.p. "icnl. 

The  recommended  changes  fn  hospital  outpatient 
surgery  payment  pt^licy  applv  only  to  the  list  of 
ASC-approved  procedures  This  list  captures  major 
surgical  procedures   Procedures  not  on  the  list  tend 

to  occur  infrequently,  are  low  cost,  and  may  be 
better  treated  the  same  as  ctner  outpatient  services, 
Furthenncire,  procedure  level  data  are  not  readily 
available  to  detemiine  pavment  rates  for  procedures 

not  on  the  ASC  hM. 

TTie  Commission  recommends  that  eye  and  ear 
specialty  hospitals  be  paid  i>n  the  same  basis  as 
other  hospitals  OBRA  19h7  prs)uded  that  pay- 
ment tor  ambulatory  surgery  in  certain  hospitals 
specializing  in  eye  and  ear  surgery  be  based  on  a 
blend  ol  75  percent  hospital-specific  costs  and  25 
percent  of  the  ASC  pa\ment  rate.  ProPAC  analysis 
indicates  that  e\e  and  ear  -jxually  hospitals  have 
costs  C(Mnparahlt  to  othtr  acute  care  hospitals  and 
hospitals  in  then  peer  groups. 

ProPAC  acknovA  IcdA'v  that  eve  and  ear  specialty 
hospitals  may  be  Milnerabic  '■'  financial  lo'^se*'  for 
other  reasons  These  kvIuoc  greater  reliance  on 
Medicare  outpatient  services  revenues  and  more 

cases  in  higher  loss  pavment  groups.  Nevertheless, 
the  Cotnnsission  hciieves  that  these  differences 
should  no!  he  a^Loiinted  for  in  the  payment  system. 
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Fifbt,  ProPAC's  recommended  pavment  approuvh 
would  not  result  in  a  major  change  tram  cureni 
policy  for  these  hospitals  Second,  beca'jse  eye  and 
car  specialty  hospitals  concentrate  a  hii^h 
volume  of  cases  m  a  tew  priKedures.  the  Cv)mmi>^ 
sion  believes  thai  they  may  attain  economies  of 
scale  that  other  hospitals  cannot 

Finally,   the  Comm.ission  recommends  that  she 
Secretary  examine  the  need  for  impr^Tved  data  from 
freestanding   ambulatory    surgery   centers     These 
data,  which  are  extremely  limited,  are  the  tounda 
tion  for  establishing  the  ,ASC  payment  groups  and 
rates.  Currently,  there  is  no  systematic  methtxJ  for 
collecting  information  on  costs  in  ASCs   The  Com 
mission  believes  that  efforts  should  be  undertaken 
now  to  ensure  more  reliable  data  from  these  facili- 
ties m  the  future    For  additional  information  .)n 
this  recommendation,  refer  to  the  forthcoming  re 
port,  Medicare  Payment  for  Htnpital  Outpatteni 
Surgery,    The   VVr.vs   of  the   Prospear.e   Pir.'nem 
Assessment  CommijSion.  April  1^S9 

Recommendation  17:  Beneficiary  Liability  Tor 
HospiUl  Outpatient  Surgery 

The  Secretary  should  modify  the  method 
to  determine  Part  B  coinsurance  for  cer- 
tain ambulatory  surgery  services  performed 
in  hospital  outpatient  departments.  Cur- 
rently, beneficiary  coinsurance  is  based  on 
hospital  submitted  charges.  Beneficiary  co- 
insurance should  be  limited  to  20  percent 
of  the  payment  amount  allowed  by  Medi- 
care. The  .Medicare  program  should  bear 
the  costs  of  this  change. 

Under  current  law.  beneficiary  liability  for  am 
bulatoPr  surgery  differs  depending  on  the  site  of 
cdxe    In  hospital  outpatient  departments.  Liims.:r 
ance  is  equal  to  20  percent  ol  the  faciln\  t  haree    In 
freestanding  ambulatory  surgery  centers.   .oinHjr 
ance  is  equal  to  20  percent  oi  the  ASC  pa}nient 
rate 

Prior  to  OBRA  NS6.  hospital  ouipatic"!  Jcp.irt 
ments  were  reimbursed  on  the  basis  o:  reas>)njn;c 
costs  for  all  services,  including  amhulaiory  sur- 
gery. These  costs  were  not  determined  until  after 
the  services  were  perft.)rmed  There*'ire  u  .>..n 
administratively  infeasible  to  ba^e  henetiua:;. 
coinsurance  on  actual  Medicare  pa\nien!  -\^  .i 
result,   beneficiary   coinsurance  was  Da.scd  K^n 

|FR  Do(,  8«-10"81  Fi:.Hi  3-l-^q,  4  5.5  pm] 
BILUNO  C00€  4i2O-0'-C 


49 

submitted  charges,  which  were  kncMn  when  ser- 
•  ilcs  were  performed.  Current  policy  still  reim- 
burses hospitals,  in  part,  on  a  reasonable  costs 
basis  Htr^ever.  the  Commission  recommends  a 
prospective  payment  rate  for  ambulatory  surgery  in 
OPDs  (see  Recommendation  16).  Under  this  pol- 
icy. Medicare  payment  will  be  known  at  the  time 
services  are  furnished.  Therefore,  it  is  feasible  to 
foll(»w  the  general  Medicare  policy  that  beneficiary 
omsurance  equals  20  percent  of  the  payment 
amount  and  Medicare  payment  equals  80  percent 

Analvsis  conducted  by  the  Commission  indicates 
that,  for  approved  ASC  procedures,  beneficiary 
coinsurance  tends  to  be  greater  in  an  OPD  than  in 
a  freestanding  .ASC.  Beneficiary  coinsurance  in 
the  OPD  generally  exceeds  20  percent  of  the  pay- 
ment amount  allowed  by  Medicare.  In  some  cases. 
the  beneficiary  is  paying  more  than  35  percent  of 
the  amount  alleged  by  Medicare.  Therefore,  Medi- 
care Is  reimbursing  hospitals  less  than  80  pxrceni 
of  the  allowed  amount.  In  ASCs,  hcAvever.  Medi- 
care pavs  80  percent  and  the  beneficiary  pays  20 
percent  of  the  allowed  payment  amount. 

In  the  Commission's  view  this  policy  unfairly 
penaii/es  the  beneficiary.  ProPAC  therefore  be- 
lieves legislation  should  be  adopted  to  reduce  the 
burden  on  beneficianes  that  results  from  using 
submitted  charges  as  the  ba^is  for  determining 
LOinsurarice 

The  (  iunniission  realizes  this  policy  will  increase 
Mediijre  expenditures  However,  the  Commission 
believes  that  the  Medicare  program  should  assume 
responsibility  for  80  percent  of  the  payment 
anu)unt  Therefore,  the  costs  of  this  change  should 
he  borne  bv  the  Medicare  program  Payment  to 
hospitals  should  not  be  reduced  to  coinpensate  for 
;he  increase  m  expenditure. 

Several  other  issues  regarding  beneficiary  coin- 
^u^arKc  i^arrant  further  examination.  These  issues 
relate  to  different  Medicare  policies  for  reimburs- 
ing Medicare  beneficiary  bad  debt  and  waiver  of 
.iiinsuranvc  The  Commi,ssion  intends  to  address 
ihcse  issues  m  upcoming  reports,  as  warranted 

For  additional  intormation  on  this  recommenda- 
tion reter  to  the  forthcoming  report.  Medicare 
Pu\'Vt'i!  for  Hi'spital  Outpatient  Surgen,.  The  Views 
■  >!  lilt-  Pff'^nfune  Payment  Assessment  Commis- 
sion, .April  1989. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661  | 

(Docket  No.  90515-911  SI 

Ocean  Salmon  Fisheries  oft  the  Coasts 
of  Washington,  Oregon,  and  California 

agency:  N',riondl  Ntd.-ine  Fisher>'s 
Serv;!:e  fNMFSj,  N'O.AA.  Cor^.Ti-'-e. 
ACTION:  Notice  of  1989  fishery 
mandgement  measures,  modification  of 
the  Klamath  R;\pr  fall  chinook  spawning 
escapement  rate  and  request  for 
comments. 

summary:  NOAA  issues  this  notice  to 
(1)  establish  fishery  management 
measures  for  the  commercial  and 
recreational  ocean  salmon  fisheries  off 
Washins'on,  Oregon,  and  California  for 
1989  and  as  specified,  for  1990.  and  (2) 
modify  the  Klamath  River  fall  chinook 
salmon  spawning  escapement  rate. 
Specific  fishery  management  measures 
\,ary  by  fishery  and  area.  Together  they 
establish  fishing  areas,  seasons,  quotas, 
legal  gear,  recreational  fishing  days  and 
catch  limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  California. 
Similar  regulations  are  being  adopted 
for  the  State  waters  (0-3  nautical  miles] 
by  the  States  of  Washington,  Oregon. 
and  California.  The  management 
measures  and  modified  spawning 
escapement  rate  are  intended  to  prevent 
overfishing  and  to  apportion  the  ocean 
har\est  equitably  among  non-treaty 
commercial  and  recreational  and  treaty 
Indian  fisheries.  The  regulations  also  are 
calculated  to  allow  a  portion  of  the 
salmon  runs  to  escape  the  ocean 
fisheries  to  provide  for  treaty  and  non- 
treaty  Indian  and  non-Indian  inside 
fisheries  and  spawning.  These 
management  measures  and  modified 
spawning  escapement  goal  were 
established  by  the  procedures  instituted 
bv  the  framework  amendment  to  the 
Fishery  Management  Plan  for  Ocean 
Salmon  Fisheries  off  the  Coasts  of 
Washington,  Oregon,  and  California. 
DATES:  This  notice  will  be  effective  from 
CKXll  hours  Pacific  Daylight  Time  (p.d.t.). 
May  1. 1989,  until  modified,  superseded, 
or  rescinded.  Comments  will  be 
accepted  until  May  15, 1989. 
ADDRESSES:  Comments  should  be  sent 
'0  Riiil.ind  A.  Schmilten,  Director 
.\orthwest  Region,  NMFS,  7600  Sand 
Point  Way  NE..  BIX  C1570O.  Seattle.  WA 
9811S-0070:  or  E.  Charles  Fullerton. 
Director.  Southwest  Region.  NMFS.  300 


S.  Ferry  Street.  Terminal  Island.  CA 

90731-7415. 

FOB  FURTHER  INFORMATION  CONTACT: 

Wilhd.Ti  L.  Robinson  [.Northwest  Region. 
NMFS),  206-526-6140:  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS), 
213-514-6199;  or  Lawrence  D.  Six 
(Pacific  Fishery  Management  Council), 
503-221-6352. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ocean  salmon  fisheries  off 
Washington.  Oregon,  and  California  are 
managed  under  a  "framework"  Fishery 
Management  Plan  for  Ocean  Salmon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California  (framework 
FMP).  The  framework  FMP  was 
approved  in  1984  and  has  been  amended 
tliree  times  since  then  (52  FR  4146, 
February  10. 1987;  53  FR  30285,  August 
11, 1988).  Implementing  regulations  for 
the  latest  amendment.  Amendment  9. 
were  filed  with  the  Office  of  the  Federal 
Register  and  effective  on  May  1. 1989. 
Regulations  at  50  CFR  Part  661  provide 
the  mechanism  for  making  preseason 
and  inseason  adjustments  to  the 
management  measures  and  for 
modifying  spawning  escapement  goals, 
within  limits  set  by  the  FMP,  by  notice 
in  the  Federal  Register. 

This  notice  implements  management 
measures  for  the  1989  and,  as  specified, 
the  1990  ocean  salmon  fisheries 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council). 

Schedule  Used  To  Establish  1989 

Management  Measures 

In  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (SIT] 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report,  "Review  of 
1988  Ocean  Salmon  Fisheries." 
summarizes  the  1988  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1988.  The  second  report. 
"Preseason  Report  I;  Stock  Abundance 
Analysis  for  1989  Ocean  Salmon 
Fisheries,"  provides  the  1989  salmon 
stock  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  1988 
regulations  and  regulatory  procedures 
were  applied  to  the  1989  stock 
abundance. 

The  Council  met  on  March  7-10. 1989. 
in  Millbrae,  California,  to  develop 
proposed  management  options  for  1989. 
Four  commercial  and  three  recreational 
fishery  management  options  were 
proposed  for  further  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 


measures  designed  to  protect  weak 
stocks  and  provide  for  ocean  harvests  of 
more  abundant  stocks  of  salmon  After 
the  March  Council  meeting,  the  STT  and 
slaff  economist  prepared  a  third  report. 
"Preseason  Report  II:  Analysis  of 
Proposed  Regulatory  Options  for  1989 
Ocean  Salmon  Fisheries. "  which 
analyzes  the  effects  of  the  proposed 
1989  management  options.  This  report 
also  was  distributed  to  the  Council,  its' 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  March  28-29, 1989.  in 
Seattle,  Washington;  Astoria  and  Coos 
Bay.  Oregon;  and  Eureka  and 
Sacramento.  California. 

The  Council  met  on  April  4-7.  1989,  in 
Portland,  Oregon,  to  adopt  its  final  1989 
recommendations  to  the  Secretary  of 
Commerce  (Secretary).  Following  the 
April  Council  meeting,  the  STT  and  staff 
economist  prepared  a  fourth  report. 
"Preseason  Report  III:  1989  Ocean 
Salmon  Fisheries.  Analysis  of  Impacts  of 
Council  Adopted  1989  Regulations." 
which  analyzes  the  environmental  and 
socio-economic  effects  of  the  Council's 
final  recommendations.  This  report  also 
was  distributed  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Some  salmon  runs  returning  to 
Washington.  Oregon,  and  California 
streams  in  1989  are  expected  to  be  larger 
than  in  1988.  These  include  a  predicted 
abundance  of  Oregon  Production  Index 
(OPI)  coho  salmon  slocks  destined  for 
Columbia  River  hatcheries  and  the 
California  and  Oregon  coasts  of 
2.039,3iX)  fish  compared  to  the  1988  post- 
season assessment  of  2,008,1!X)  fish,  as 
well  as  modest  improvements  in  many 
Washington  coastal  and  Puget  Sound 
coho  salmon  stocks. 

Primary  resource  concerns  are  for 
Klamath  River  fall  chinook.  Columbia 
River  spring  and  summer  chinook.  and 
some  Washington  coastal  and  Puget 
Sound  natural  coho  salmon,  particularly 
Skagit  River  and  Queets  River  stocks. 
Management  of  these  stocks  is  impacted 
by  interjurisdictional  agreem.ents  among 
tribal,  state,  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

Abundance  of  California  Central 
Valley  chinook  stocks  is  expected  to  be 
lower  than  1988  when  record  chinook 
landings  were  made  in  the  commercial 
fishery  south  of  Horse  Mountdin. 
California.  Sacramento  River  fall-run 
chinook,  which  comprise  the  majority  of 
Central  Valley  salmon,  are  healthy. 
Spawning  escapement  for  Sacramento 
fall  chinook  is  predicted  to  meet  or 


exceed  the  122,000-180,000  goal  range  in 
1989. 

Escapements  of  upper  Sacramento 
winter-run  chinook  have  dwindled  from 
over  100,000  fish  in  the  late  1960s  to 
about  2.000  adult  fish  in  recent  years. 
This  depressed  run  is  only  slightly 
impacted  by  ocean  fisheries  as  they 
currently  are  configured,  and  that 
impact  is  primarily  on  two-year-old  fish 
in  the  recreational  fishery.  This  run  was 
considered  by  NOAA  for  listing  as 
threatened  or  endangered  under  the 
Endangered  Species  Act,  16  U.S.C.  1531 
et  seq..  in  1987.  At  that  time,  NOAA 
determined  that  its  propsed  listing  as 
endangered  or  threatened  was  not 
warranted  because  State  and  Federal 
resource  management  agencies  had 
agreed  to  address  the  habitat  problems 
that  contributed  to  its  decline  (52  FR 
6041,  February  27, 1987).  This 
determination  was  reaffirmed  in  1988  (53 
FR  49722,  December  9,  1988). 

Klamath  River  fall-run  chinook  are  the 
primary  management  concern  in  the 
area  from  the  Orford  Reef  Red  Buoy  off 
southern  Oregon  to  Horse  Mountain  off 
northern  California,  the  so-called 
"Klamath  River  Management  Zone." 
The  estimated  total  ocean  population  of 
age-3  and  age-4  Klamath  River  fall 
chinook  in  1989  is  397,700,  above  the 
334,500  predicted  abundance  in  1988  but 
below  the  actual  1988  abundance  of 
530,200.  Ocean  escapement  to  the 
Klamath  River  in  1988  totaled  181.200 
adult  fish,  well  above  the  projected  1988 
escapement  of  132,000  fish. 

Amendment  9  to  the  framework  FMP 
replaced  the  long-term  spawning 
escapement  goal  and  interim  rebuilding 
schedule  for  Klamath  River  fall  chinook 
with  fixed  annual  spawning  escapement 
and  harvest  rates  will  allow  a  fixed 
percentage  of  the  potential  adults  from 
each  brood  of  natural  spawne.'-s  to 
escape  the  fisheries  and  spawn.  Under 
this  approach,  the  actual  number  of 
adult  natural  spawners  will  vary  each 
year  in  proportion  to  the  total 
abundance  of  adults.  Spawning 
escapements  will  be  higher  in  years  of 
higher  abundance  and  lower  in  years  of 
lower  abundance,  subject  to  a  minimum 
spawning  escapement  fioor  of  35.0(X) 
naturally  spawning  adults.  Amendment 
9  and  its  implementing  regulations 
initially  established  a  spawning 
escapement  rate  of  35  percent.  Based  on 
the  Council's  recommendation,  the 
Secretary  has  modified  the  35  percent 
spawning  escapement  rate  to  a  33-34 
percent  spawning  escapement  rate  in 
accordance  with  the  procedures  in  the 
framework  FMP  and  its  implementing 
regulations  (see  following  section 
"Modification  of  Klamath  River  Fall 


Chinook  Spawning  Escapement  Goal"). 
Based  on  a  33-34  percent  spawning 
escapement  rate,  the  1989  projected 
ocean  escapement  to  the  Klamath  River 
is  165.900  fish. 

Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon  streams, 
and  north-migrating  chinook  stocks 
which  generally  originate  in  central  and 
northern  Oregon  streams.  Abundance  of 
south-migrating  and  localized  stocks  is 
expected  to  be  somewhat  lower  than 
1988  levels.  These  stocks  are  important 
contributors  to  ocean  fisheries  off 
Oregon  and  northern  California.  The 
generalized  expectation  for  north- 
migrating  stocl^s  is  for  a  continuation  of 
above  average  abundance  as  observed 
in  recent  years.  These  stocks  primarily 
contribute  to  ocean  fisheries  off  British 
Columbia  and  Alaska.  It  is  expected 
that  the  aggregate  Oregon  coastal 
chinook  spawning  escapement  goal  of 
150,000  to  200,000  naturally  spawning 
adults  will  continue  to  be  met. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows. 

(1)  Columbia  River  spring  and  summer 
chinook.  .Numbers  of  upriver  spring 
chinook  predicted  to  return  to  the  river 
are  4  percent  below  the  1988  run  size, 
but  64  percent  greater  than  the  1979- 
1984  average.  The  1989  stock  status 
continues  to  be  depressed,  and  expected 
ocean  escapement  is  substantially 
below  the  goal  of  115,000  adults  counted 
at  Bonneville  Dam.  Upriver  spring 
chinook  escapement  is  affected  only 
slightly  by  fisheries  off  the  coasts  of 
Washington  and  Oregon.  Lower  river 
spring  (Willamette)  chinook  returns  are 
projected  to  be  14  percent  below  the 
1988  run.  but  57  percent  greater  than  the 
1980-1984  average.  Expected  abundance 
of  upriver  summer  chinook  is  the  same 
as  in  1988.  The  stock's  status  remains 
extremely  depressed,  with  ocean 
escapement  being  about  63  percent 
below  the  midpoint  of  the  goal  range  of 
80.000  to  90.000  adults  counted  at 
Bonneville  Dam.  Upriver  summer 
chinook  migrate  to  the  far  north  and  are 
not  a  major  contributing  stock  to 
Council  fishery  catches.  Concern  for 
increasing  harvest  rates  on  upriver 
spring  and  summer  chinook  stocks  in 
Council  and  Washington  Strait  of  Juan 
de  Fuca  area  fisheries  was  a  major 
factor  in  the  determination  of  total 
allowable  fishery  impacts  in  Council 
fisheries  for  1989. 

(2)  Columbia  River  fall  chinook. 
Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  about 
231,800  adults,  31  percent  below  the  1988 
return,  but  about  2.1  times  the  1981-1985 
level.  Lower  river  natural  fall  chinook 


ocean  escapement  is  forecast  at  about 
30.000  adults.  24  percent  below  the  1988 
run.  Columbia  River  fall  hatchery  tules 
normally  account  for  more  than  half  the 
total  catch  north  of  Cape  Falcon. 
Oregon.  Ocean  escapement  of  lower 
river  hatchery  fall  chinook.  the  single 
largest  stock  group  contributing  to 
harvests  north  of  Cape  Falcon.  Oregon, 
is  forecast  at  about  97.500  adults,  68 
percent  less  than  the  1988  run  size  and  9 
percent  less  than  the  1981-1985  average. 
Spring  Creek  hatchery  fall  chinook 
ocean  escapement  is  projected  to  be 
about  23.000  fish,  72  percent  greater  than 
the  1988  return;  the  1981-1985  average 
ocean  escapement  was  63.300  adults. 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  the  far 
north  and  are  affected  insignificantly  by 
ocean  harvests  from  Cape  Falcon  to  the 
U.S.-Canada  border. 

Coho  .Salmon  Si:)ck8 

The  Oregon  Production  Index  (OPI)  is 
an  annual  index  of  coho  abundance 
from  Leadbetter  Point.  Washington, 
south  through  California.  Oregon  coastal 
and  Columbia  River  coho  stocks  are  the 
primary  components  of  the  OPI.  The 
1989  OPI  is  2,039,300  coho.  14  percent 
below  the  1988  preseason  forecast  and  2 
percent  above  1988  observed  levels.  The 
1989  estimate  includes  446.200  Oregon 
coastal  natural  (OCN)  coho  salmon,  a 
decrease  from  the  1988  predicted 
abundance  level  of  480.300.  The 
methodology  for  calculating  the  private 
and  public  hatchery  components  and  the 
OCN  components  of  the  OPI  is 
described  in  the  Council's  "Preseason 
Report  I:  Stock  Abundance  Analysis  for 
1989  Ocean  Salmon  Fisheries."  The  1988 
spawning  escapement  of  the  OCN 
stocks  was  158,900,  some  41,100  fish  or 
21  percent  below  the  spawning 
escapement  goal  of  200,000. 

In  general,  1989  stock  abundance  for 
Washington  coastal  and  Puget  Sound 
coho  salmon  stocks  is  slightly  improved 
over  1988.  Ocean  escapements  expected 
from  Council  management  measures  in 
1989  are  sufficient  to  provide  for  some 
inside  area  fishery  harvest  while 
achieving  spawning  escapement  goals  or 
minimum  acceptable  levels  for  most 
Puget  Sound  and  Washington  coastal 
natural  coho  stocks.  Skagit  River  and 
Queets  River  natural  coho  continue  to 
be  primary  resource  conservation 
constraints  in  both  ocean  and  inside 
fisheries.  The  Skagit  River  natural  coho 
stock  spawning  escapement  expectation 
is  10,000  fish  below  the  goal  of  30,000 
adults.  Queets  River  natural  coho 
spawning  escapement  is  expected  to  be 
below  the  floor  level  of  5,800  adults. 
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Pink  Salmon  Slocks 
Two  md|ijr  stocks  comprise  the  pink 


Klamath  River  Technical  Team,  an 
advisory  body  to  the  Klamath  Fishery 
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hatchery  runs  surplus  to  inside  fishery 
and  spawning  needs. 
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fishery  will  open  June  26  through  the 
earliest  of  September  28  or  the  overall 
recreational  chinook  quota  or  the 


projected  to  achieve  an  ocean 
escapement  of  165,900  adult  Klamath 
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species  except  coho  season  will  open 
from  September  1  through  October  31. 
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Pink  Salmon  Stocks 

Twn  rr!ij|jr  stocks  comprise  the  pink 
s  ilmon  populaf) on  avaitable  to  the 
nccdn  fiskenei  during  odd-numbered 
\ejrs  The  Fraser  River  pink  run  is 
forecast  at  17  miilion  corrpared  with  the 
1977-1987  (odd  years  only)  average  run 
size  of  14  million.  The  preliminary 
preseason  forecast  for  Piige'  Sound 
I  r;gin  pink  sal-Tion  is  for  above  average 
ibundtince,  the  197''-1987  average  is 
l*:ss  than  2  million. 

The  Frasor  River  Panel  of  the  Pacific 
Salmon  Comm.ission  has  jurisdiction 
over  all  L'S.  Pi.ik  and  sorkeye  s.ilmon 
fisheries  :n  the  ocean  waters  north  (jf 
appro.x.ma'ely  Carroll  island. 
Washington,  and  the  inside  waters  of 
the  Strait  of  I'jan  de  Fuca  and  Puget 
Sound.  The  Fraser  River  Panel  has 
notified  the  Council  that  it  intends  to 
maintain  jursidiction  over  the  ocean 
rommercidl  troll  harvest  of  pink  salmon 
during  the  1989  fishing  season.  In  recent 
>ears.  the  Fraser  River  Panel  has 
deferred  to  the  Council's 
recommendations  for  ocean  regulations 
governing  pmk  salmon  harvest.  Thus. 
regulations  promulgated  by  the  Fraser 
River  Panpl  may  supersede  the 
Secretary's  regulations  for  the  ocean 
hearvpst  of  pink  salmon  in  1989  between 
48  \  I  it  and  the  US. -Canada  border 
l.e'wfen  3  and  200  nautical  miles  of 
shore 

Modification  of  Klamath  River  Fall 
Chinook  Spawning  Escapement  Goal 

Amendment  9  to  the  ^:,im("A-  irV  f-"MP. 
which  was  approved  by  the  Setrftai-y 
(in  .March  14,  1989  and  im.plemented  on 
M.iy  1.  1989.  replaced  the  long-term 
spawning  escapement  aoal  and  interim 
-ebuilding  schedule  for  Klamath  River 
f  ill  Lh.nouk  contained  in  the  framework 
FMP  with  fixed  annual  spawning 
escapement  and  harvest  rates.  Under 
this  approach,  the  spawning  escapement 
rate  would  be  held  constant  over  a  long 
period  of  time  to  allow  the  magnitude  of 
landings  and  escapement  to  vary  in 
proportion  to  the  stock  abundance, 
subject  to  a  minimum  spawning 
escapement  floor  of  S.'j.OfX)  naturally 
spawning  adults.  The  purpose  of  shifting 
to  a  spawning  escapement  rate 
approach  was  to  allow  for  natural 
variation  in  the  spawning  escapement 
and  to  obtain  information  on  the 
productivity  of  the  Klamath  River  Basin 
to  ultimately  detemune  the  optimum 
escapement.  Analysis  of  this  approach 
indicated  it  would  result  in  the 
achievement  of  maximum  sustainable 
yield  (MSY)  over  the  long  term. 

The  initial  spawning  escapement  rate 
set  by  Amendment  9  is  35  percent,  and 
is  based  on  the  recommendation  of  the 


Klamath  River  Technical  Team,  an 
advisory  body  to  the  Klamath  Fishery 
Management  Council  fKFMC).  The 
KF'MC  was  established  under  the 
Klamath  and  Trinity  River  Basins 
Restoration  Act  (Pub.L  99-552)  to 
establish,  among  other  things,  a  long- 
term  policy  for  managing  the  ocean  and 
in-river  harvest  of  Klamath  River 
salmon,  and  to  recommend  ocean 
harvesting  regulations  to  the  Council. 

The  Council  recognized  that  the  fixed 
spawning  escapement  rate  would 
require  annual  technical  review  by  the 
Council  and  the  STT  and  occasionally 
would  need  to  be  revised  to  remain 
current  with  the  best  scientific 
information  available.  Consequently,  the 
Council  recommended  that  sjTeciBc 
procedures  for  STT  review  and 
subsequent  modification  of  spawning 
escapement  goals  contained  in  the 
framework  FMP  would  also  apply  to  the 
Klamath  River  fall  chinook  spawning 
escapement  rate.  Under  the  procedures 
contained  in  50  CFR  661.22  [50  FR  813, 
January  7, 1965).  the  Secretary  is 
authorized  to  modify  an  escapement 
«o,il  by  publishing  a  notice  in  the 
Federal  Register  under  §  661.23  if:  "A 
comprehensive  technical  review  of  the 
best  scientific  information  available 
provides  conclusive  evidence  which,  in 
the  view  of  the  Salmon  Technical  Team 
and  the  Council,  justifies  modification  of 
an  escapement  goal." 

At  the  March  7-10. 1989,  Council 
meeting,  the  STT  reviewed  the  basic 
parameters  of  the  model  used  to  develop 
the  35  percent  spawning  escapement 
rate  and  recommended  to  the  Council 
that,  based  on  specific  changes  to  some 
of  the  parameters,  a  spawning 
escapement  rate  of  between  33  and  34 
percent  was  more  appropriate.  The 
STT's  recommendation  was  included  in 
"Preseason  Report  II:  Analysis  of 
Proposed  Regulatory  Options  for  1989 
Ocean  Salmon  Fisheries"  which  was 
distributed  to  the  Council,  its  advisors. 
and  the  public.  The  Council 
recommended  to  the  Secrelary  that  the 
spawning  escapement  rate  be  revised 
accordingly.  The  Secretary  has 
determined  that  such  a  change  is 
justified  and  herein  modifies  the 
Klamath  River  fall  chinook  spawning 
escapement  rate  from  35  percent  to 
between  33  and  34  percent. 

Management  Measures  for  1989 

The  Council  adopted  allowable  ocean 
harvest  levels  and  management 
measures  for  1989  which  are  designated 
to  apportion  the  burden  of  protecting  the 
weak  stocks  discussed  above  equitably 
among  ocean  fisheries  and  to  aUow 
maximum  harvest  of  natural  and 


hatchery  runs  surplus  to  inside  fishery 
and  spawning  needs. 

North  of  Cape  Falcon 

For  the  area  north  of  Cape  Falcon. 
Orp<jon.  all  non-treaty  commercial  troll 
and  recreational  ocean  fisheries  will  be 
limited  by  either  (a)  an  overall  95,000 
chinook  quota,  or  (b)  impacts  on  critir.il 
Washington  coastal  and  Puget  Sound 
natural  stocks  equivalent  to  the 
preseason  echo  quota  of  300.000.  The 
recreational  fishery  will  be  limited  by 
overall  quotas  of  47,500  chinook  and 
225.000  coho  salmon.  The  commercial 
troll  salmon  fishery  will  be  limited  by 
overall  quotas  of  47,500  chinook  and 
75.000  coho  salmon.  Treaty  Indian  troll 
fisheries  will  be  limited  by  overall 
quotas  of  32.000  chinook  and  77.000  ciiho 
salmon.  Chinook  quotas  for  non-treaty 
(95,000)  and  treaty  (32,000)  ocean 
fisheries  in  the  area  north  of  Cape 
Falcon  are  based  on  upper  Columbia 
River  spring  chinook  harvest  rates  in 
Washington's  Strait  of  Juan  de  Fuca 
area  and  ocean  troll  and  recreational 
fisheries.  The  1989  quota  levels. 
including  restrictions  to  the  non-treaty 
troll  fishery  in  the  area  north  of  the 
Queets  River,  are  expected  to  result  in  a 
rate  of  fishery  impact  on  upriver  spri.^g 
chinook  that  is  equivalent  to  the  rate 
observed  for  each  of  the  fisheries  in  the 

1988  seasons.  The  harvest  rate  cstim.T'es 
in  the  non-treaty  and  treaty  ocean 
fisheries  assume  chinook  harvest  levt  Is 
far  Strait  of  Juan  de  Fuca  fisheries  in 

1989  will  be  equivalent  to  32.000  (treaty 
troll)  and  46,200  (recreational)  fish. 

The  recreational  fishery  between  the 
U.S. -Canada  border  and  Cape  Falcon 
will  open  for  all  species  except  coho 
salmon  on  May  28  and  continue  through 
June  12  or  the  overall  recreational 
chinook  quota  of  47.500.  Fishing  will  be 
allowed  Sunday  and  Monday  only.  0  to 
6  nautical  miles  of  shore,  with  a  2  fish 
daily  bag  limit.  A  harvest  guideline  of 
5,000  chinook  will  apply.  Harvest 
guidelines  do  not  serve  as  quotas 
requiring  mandatory  closure  of  a  fishery 
when  reached,  but  are  harvest  goals 
which  may  serve  as  the  basis  for 
inseason  management  adjustments  to 
ensure  that  harvest  guidelines  are  not 
greatly  exceeded.  The  ail-species 
recreational  fishery  between  the  U.S.- 
Canada border  and  the  Queets  River 
will  open  July  2  through  the  earliest  of 
September  28  or  the  overall  recreational 
chinook  quota  of  47.500  or  the  subaroa 
coho  quota  of  22,500.  Fishing  will  be 
allowed  Sunday  through  Thursday  wiih 
a  2  fish  daily  bag  limit  and  a  harvest 
guideline  of  3.900  chinook.  In  the  two 
subareas  between  the  Queets  River  and 
Cape  Falcon,  the  all-species  recreational 


fishery  will  open  June  26  through  the 
earliest  of  September  28  or  the  overall 
recreational  chinook  quota  or  the 
subarea  coho  quotas  of  91.100  for  the 
Queets  River  to  Leadbetter  Point  and 
111,400  for  Leadbetter  Point  to  Cape 
Falcon.  Fishing  will  be  allowed  Sunday 
through  Thursday  with  a  2  fish  daily  bag 
limit  and  chinook  harvest  guidelines  of 
24.300  for  Queets  River  to  Leadbetter 
Point  and  14,300  for  Leadbetter  Point  to 
Cape  Falcon. 

The  commercial  troll  salmon  fishery 
for  all  species  except  coho  salmon  will 
open  in  the  area  between  the  Queets 
River  and  Cape  Falcon  May  1  through 
June  15  or  a  chinook  quota  of  39,500.  An 
all-species  troll  season,  designed 
primarily  to  take  pink  salmon,  will  open 
August  7  through  the  earlier  of  August 
31  or  a  coho  quota  of  40,000,  Fishing  will 
be  limited  to  an  area  which  is  generally 
beyond  the  100  fathom  line  with  gear 
limited  to  fiashers  with  barbless,  bare, 
blued  hooks,  A  4,000  chinook  salmon 
harvest  guideline  will  apply.  ,A  second 
all-species  troll  season  between  the  Red 
Buoy  Line  and  Cape  Falcon  will  open  for 
1  day,  August  21,  close  for  2  days,  then 
reopen  August  24  through  the  earliest  of 
Oc  tober  31  or  a  coho  quota  of  35.000  or 
the  overall  chinook  quota.  This  season  is 
confined  to  the  southern  poriion  of  the 
area  north  of  Cape  Falcon  in  order  to 
protect  northern  Washington  coastal 
coho  salmon  stocks. 

South  of  Cape  Falcon 

The  predominant  chinook  salmon 
management  concern  in  the  area  south 
of  Cape  Falcon  is  to  provide  for  the 
harvest  of  healthy  chinook  and  coho 
salmon  stocks  from  many  California  and 
Oregon  coastal  streams  and  the 
Columbia  River  while,  at  the  same  time, 
protecting  adequate  numbers  of  Klamath 
River  fall  chinook  salmon  in  the  ocean 
areas  to  meet  the  modified  Klamath 
River  spawning  escapement  rate  of  33- 
34  percent  of  the  total  adult  ocean 
abundance  and  provide  for  inriver 
fisheries  at  generally  the  1988  level. 
These  management  constraints  resulted 
in  the  Council  recommending  very 
restrictive  fishing  seasons  in  the  area 
between  Orford  Reef  Red  Buoy  in 
southern  Oregon  and  Horse  Mountain  in 
northern  California  (the  so-called 
"Klamath  Fishery  Management  Zone"  or 
KMZ).  Because  the  Council  wanted  tu 
allow  some  fishing  within  the  KMZ  to 
offset  potential  socio-economic 
hardships  that  would  result  from  total 
closure  of  the  KMZ,  additional 
dampening  of  the  fisheries,  especially 
the  troll  fishery,  was  required  in  the 
areas  both  north  and  south  of  the  KMZ. 
The  management  measures 
recommended  by  the  Council  are 


projected  to  achieve  an  ocean 
escapement  of  165,900  adult  Klamath 
River  fall  chinook  and  an  escapement  of 
98,300  natural  adult  spawners,  assuming 
inriver  fisheries  harvest  67,600  adult 
fish. 

Total  fishery  impacts  on  coho  salmon 
in  the  area  south  of  Cape  Falcon  are 
limited  to  levels  which  provide  for  the 

achievement  of  the  OCN  stock  spawning 
escapement  goal  of  200,000  adults. 
Additionally,  the  level  of  fishery  impact 
on  Washington  coastal  coho  stocks  was 
constrained  to  the  average  rate  of 
impact  measured  for  the  period  from 
1979  to  1981, 

The  overall  coho  salmon  recreational 
impact  (catch  plus  hooking  mortality  in 
all-species-except-coho  fisheries)  is 
limited  to  285.000  coho  salmon  from 
Cape  Falcon  to  the  U.S.-Mexico  border. 
Any  of  the  coho  salmon  recreational 
impact  quota  not  needed  to  complete  the 
scheduled  recreational  seasons  will  be 
rolled  over  to  the  commercial  troll 
fishery  about  August  1.  The  commercial 
troll  salmon  fishery  from  Cape  Falcon  to 
the  US  -Mexico  border  is  limited  to  an 
overall  combined  catch  (474.000)  and 
hooking  mortality  impact  quota  of 
561, [K)0  coho  salmon.  The  catch  quota  is 
474.000  coho  salmon  An  impact  ceiling 
of  no  more  than  100,000  (89,000  catch) 
coho  salmon  impact  quota  may  be  taken 
south  of  Orford  Reef  Red  Buoy  and  no 
more  than  "l.^OOOO (349.000 catch)  south 
of  Cascade  Head.  There  is  a  separate 
5,000  coho  salmon  quota  for  the  area 
south  of  I  lorse  Mountain  that  is 
deducted  preseason  from  the  overall 
quotas  and  ceilings  and  is  to  begin  on 
attainment  of  the  overall  coho  quota 
south  cf  Cape  Falcon  or  either  coho 
ceiling  minus  the  deduction. 

The  recreational  fishery  for  all  species 
f.Tim  Cape  Falcon  to  the  Orford  Reef 
Red  Buoy  will  open  May  1  through  May 
26  shoreward  of  a  line  generally 
representing  the  27  fathom  curve. 
Between  May  27  and  the  earliest  of 
September  15  or  the  coho  quota  the 
fishery  is  open  for  all  species  with  no 
area  restrictions.  The  bag  limit  is  2  fish 
per  day,  and  not  more  than  6  fish  in  7 
consecutive  days,  for  both  seasons. 

The  commercial  troll  fishery  from 
Cape  Falcon  to  Cascade  Head  will  open 
May  1  through  July  11  for  all  species 
except  coho.  The  all-species  season  will 
open  July  12  through  earliest  of  August 
31  or  the  coho  quota  at  which  time  the 
fishery  will  continue  for  all  species 
except  coho.  A  3-day  closure  will  occur 
when  the  catch  has  reached  75  percent 
of  the  coho  ceiling  for  the  area  south  of 
Cascade  Head.  Between  Cape  Falcon 
and  Orford  Reef  Red  Buoy,  an  all 


species  except  coho  season  will  open 
from  September  1  through  October  31. 

Between  Cascade  Head  and  Orford 
Reef  Red  Buoy,  the  area  adjacent  to  and 
north  of  the  KMZ.  the  commercial  troll 
seasons  reflect  dampening  measures  to 
control  the  harvest  of  Klamath  River  fall 
chinook  to  the  level  of  ocean 
escapement  required  by  the  FMP.  The 
commercial  troll  season  will  open  May  1 
through  June  23  for  all  species  except 
coho.  The  season  will  be  closed  for  7 
days  during  June  24-30  then  reopen  for 
all  species  July  1  through  the  earliest  of 
August  31  or  the  coho  quota  or  ceiling. 
At  such  time  that  the  coho  catch  reaches 
75  percent  of  the  south  of  Cascade  Head 
coho  ceiling,  the  fishery  will  be  closed 
for  3  days  to  assess  whether  inseason 
management  measures  are  necessary  to 
dampen  the  catch  rate.  If  the  season  is 
closed  prior  to  August  31  because  of 
achievement  of  the  coho  quota  or 
ceiling,  it  will  reopen  immediately  for  all 
species  except  coho.  During  the  all- 
species  season  a  daily  landing  limit  of 
50  coho  plus  at  least  1  chinook  for  each 
3  coho  over  50  is  applied.  Two  small 
subarea  closures  between  Cape  Arago 
and  Orford  Reef  Red  Buoy  will  occur 
during  July  14-31  and  August  18-31  to 
further  reduce  impacts  on  Klamath  River 
fall  chinook. 

Between  Orford  Reef  Red  Buoy  and 
Horse  Mountain  (the  KMZ).  the 
recreational  fishery  will  open  May  1 
through  September  30  for  all  species 
with  a  harvest  guideline  of  80,000 
chinook  salmon  and  a  daily  bag  limit  of 
2  fish.  If  necessary  to  more  closely  meet 
the  chinook  harvest  guideline,  the  daily 
bag  limit  will  be  adjusted  on  about 
August  1  to  2  fish,  only  1  of  which  may 
be  a  chinook,  if  40,000  chinook  have 
been  landed  by  July  IS.  A  small  area  o^ 
the  Klamath  River  mouth  will  be  closed 
during  August  1-31  (Conservation  Zone 
2). 

The  commercial  troll  fisheries  in  the 
KMZ  have  been  severely  restricted  to 
achieve  the  FMPs  spawning 
escapement  rate  for  Klamath  River  full 
chinook  stocks  and  to  provide  for  in- 
river harvest  at  the  1988  level.  Two 
small  areas  between  Orford  Reef  Red 
Buoy  and  Humbug  Mountain,  Oregon, 
and  between  Punta  Corda  and  Horse 
Mountain.  California  are  all  closed  all 
year  to  the  commercial  troll  fishery  in 
order  to  separate  the  KMZ  from 
fisheries  in  areas  to  the  north  and  south. 
The  area  within  the  KMZ  between 
Humbug  Mountain  and  Punta  Gorda  will 
open  for  all  species  June  5  through 
earliest  of  June  16  or  a  chinook  quota  of 
15.000  or  the  south  of  Cape  Falcon  coho 
quota  or  ceiling  with  a  single  daily 
landing  limit  of  20  chinook.  The  season 
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will  be  closed  between  June  17  and 
August  17  then  reopen  for  all  species 
August  18  through  earliest  of  August  31 


coho  May  1  through  May  17,  close 
hefwepn  May  18  and  June  4,  reopen  for 
all  species  June  5  through  earliest  of 


May  1. 1990.  The  Council  has 
recommended  that  the  commercial  troll 
fishery  off  California  open  April  15. 
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Table  1  —Commercial  Management  Measures  for  1989  Ocean  Salmon  Fisheries— Continued 

[Note:  This  table  contains  important  restrictions  m  Parts  A  3  C,  aoa  D  wtiioti  must  tx=  (ouowed  tor  lawful  putcfMion  in  Ihe  fishery] 
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will  be  closed  between  Iunt>  17  and 
August  17  then  reopen  for  all  species 
August  18  through  earliest  of  .August  31 
or  a  chinook  quota  of  7.500  or  the  coho 
quota  or  ceiling  with  a  single  daily 
landing  limit  of  20  chinook.  If  the  coho 
quota  or  ceiling  is  reached  before  the 
chinook  quotas  in  these  areas,  the 
season  would  remain  open  for  all 
species  except  coho  until  the  chinook 
quotas  are  reached.  Consen.  ation  Zorf 
2  around  the  Klamath  River  mouth  ts 
closed  all  year 

Thrpe  small  chinook  fisheries  are 
authonzed  within  portions  of  the  KMZ 
to  allow  the  har\'e3t  of  Rogue  River  and 
Eel  River  chinook  salmon.  Between 
Sis'ers  Rocks  and  House  Rock.  Oregon. 
the  season  will  open  for  all  species 
f  xcept  coho  May  1  through  earliest  of 
M.iy  14  or  a  chinook  quota  of  7.500  or!>' 
within  0  to  6  nautical  miles  of  shore 
[between  Sisters  Rocks  and  Mack  .Art.h  a 
f  ill  season  will  open  for  all  species 
except  coho  Septem.ber  1  through 
earliest  of  September  1 5  or  a  chinook 
quota  of  7,3<DO  within  0  to  6  nautical 
miles  of  shore  Finally,  between 
Trinidad  Head  and  Punta  Gorda  an  all- 
species  season  will  open  September  15 
through  earliest  of  October  31  or  a 
(  hmook  quota  of  15.000  within  0  t(j  8 
nautical  miles  of  shore, 

Bftween  Horse  Mountain  and  the 
l'.S,Vtexico  border  the  recrea'ioral 
season  is  the  same  as  dunng  1988.  it 
f.  pens  the  nearest  Sa'urday  to  Febrjary 
15  through  the  nearest  Sunday  to 
November  15  with  a  2  fish  daily  bag 
limit. 

The  commertjial  troll  fishpry  bp'wpf-n 
Horse  Mountain  and  Point  Arena. 
•<^acent  to  and  just  south  of  the  KMZ, 
fontains  three  block  closures  designed 
'1  dampen  the  catch  of  Kiamaih  RwfT 
fill  chinook.  The  comm.erciri!  t-nll 
season  will  open  for  ail  species  except 


coho  May  1  through  May  1".  close 

between  May  18  and  fune  4.  reopen  for 
all  species  [une  5  through  earliest  of 
line  T"  or  coho  quota,  close  between 
1  mo  Ifl  and  July  1   reopen  for  all  species 
I  I'v  2  through  eartif  st  of  luSy  14  or  coho 
(,j',ji,)ta,  cii-ise  hp!wf'»^n  l',il>  15  and  July  28. 
then  reopen  for  all  species  luiy  29 
'h-ough  the  earliest  of  the  south  of  Cape 
I'-ilcon  overall  coho  quota  or  subarea 
(  eilmss  plus  the  special  subarea  coho 
^uotd  of  5,0(X)  fish  for  the  entire  area 
south  of  Horse  Vfountain  .At  such  time 
as  the  subarea  coho  quota  of  5.000  fish 
IS  reached,  the  season  will  r*'main  open 
only  to  all  species  except  coho 

Cdlifomid  commercial  t.-oil 
representatives  have  requested  a 
redistribution  of  salmon  fishms 
jpportunity  among  the  California  ports 
in  order  to  achieve  a  more  favorable 
iiistnbution  of  economic  benefits.  Public 
.  (Moments  are  invited  on  this  issue. 

The  commercial  trol!  fishery  between 
Point  .Arena  and  the  U,S,Mexirx)  border 
will  open  for  all  species  except  coho 
May  1  through  May  31.  then  change  to 
dP.  aii-species  season  [une  1  through  the 
tMrhest  of  September  M  or  overall  coho 
qiiiiJd  If  the  overall  coho  quota  is 
■t'a  hfd  before  September  3^).  the  all- 
'ipf'cies  season  will  continue  under  a 
special  subarea  quota  of  5,{XXJ  coho  for 
the  art'a  south  of  Horse  Mountain.  After 
the  suiiarea  quota  is  reached,  the  season 
reverts  to  all  species  except  coho 
through  September  30 

The  timing  of  the  March  and  April 
Council  meetings  makes  it  impracticable 
for  the  Council  to  recommend  fishing 
seasons  to  the  Secretary  that  begin 
before  May  1  of  the  same  year  Thus, 
any  opening  earlier  than  May  1  for  1990 
fishing  seasons  must  be  provided  for  at 
this  time  because  the  regulations 
stemming  from  the  Council's  April  199(3 
meeting  cannot  be  implemented  before 


May  1. 1990.  The  Council  has 
recommended  that  the  commercia!  troll 
fishery  off  California  open  April  15. 
1990.  However,  scientific  information  on 
stock  abundance  of  critical  stocks  will 
not  be  available  to  the  Council  until 
February  and  March  of  1990  which  may 
make  it  necessary  to  adjust  the  opening 
date  for  some  areas  or  subareas  off 
California  prior  to  April  15, 1990. 
Therefore,  the  Council  has 
recommended,  and  the  Secretary 
concurs,  that  the  Council  may 
recommend  to  the  Secretary  prior  to 
April  15. 1990.  modifications  to  the  April 
15  opening  date  and  areas  in  order  to 
avoid  adverse  impacts  on  critical  stocks 
The  Secretary  will  publish  a  notice  of 
any  such  modifications  in  the  Federal 
Register  in  accordance  with  the 
procedures  authorised  in  5  661.23, 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  for  1989  and,  as  specified, 
for  1990.  Specific  measures  vary  by 
fishery  and  area.  Together  they 
establish  fishing  areas,  seasons,  quotas, 
legal  gear,  recreational  fishing  days  and 
catch  limits,  possession  and  landing 
restnctions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
zone  (EEZ)  off  Washington.  Oregon,  and 
California.  The  Secretary  concurs  with 
these  recommendations  and  finds  them 
responsive  to  the  goals  of  the  FMP.  the 
requirements  of  the  resource,  and  the 
socio-economic  conditions  affected  by 
ocean  fisheries.  The  recommendations 
are  consistent  with  the  requirements  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law  including  United  Slates  obligations 
to  Indian  tribes  with  treaty-secured 
fishing  rights. 

The  following  management  measures 
are  adopted  for  1989  and.  as  spf^nfied. 
for  1990  under  50  CFR  Part  861. 


Table  i  —Commercial  Management  Measures  for  1989  Ocean  Salmon  Fisheries 

[Note  Thrs  taoie  cxirta^ns  <nporiant  resuicUons  in  Parts  A.  B,  C,  and  D  »»hlc^  most  tie  Mowed  tof  lawtut  pa(1iCY>ation  m  the  hshery] 


^rea  and  season 


Sairxri 

sp«cies 


Restnctions  arxj  exceptions 


8p«ctM,  and  SufaarM  Quota* 


US -Canada   Byde*   to   Cape   Faicon   I 

Quests  Rivflr  to  Cape  Falcor   May     AH  eiceci 

1  Ihni  earter  a>  June  15  oi  cf»-        cofw 

nook  quota. 
U  S  Canada     Bo«le»     Ic     CanoU     Ail 

island:  August  7  tTvu  eartiesl  o(  | 

August  31    Of  c^lnoo*>   Of  co^o  | 

guoU. 
Pad   Buoy   Una  to  Capa  Faioon     Alt. 

August  21    August  24  ttvu  sarV 

•st  0*  Octotoer  31  Of  cr»noo«  of 

cono  quota 


39.500 _. 


(0-1)  4jao(r.. 


(D-1)  4.000* . 


Cof>sor.a!ion  Zone  i  <C-3).  Columbia  Rivef  mouth,  is  closed. 


4Ci.0O0     Fiasnefs  ««tn  bartiess.  bare,  bkied  hooks  orty. 
Closed  instde  100  fathom  line  (C-a). 


35.000 


A  9fy^  (Jaity  landing  limit  pef  vesset  of  40  coho  and  4  chinooK  s 
pefmmad-  Oiinooti  mM  be  detwefed  »*•>  the  coho  and  ad  salmon 
musl  tie  detivefed  m  the  area  from  Leadbetter  Port  to  Cape  Falcoa 


i*   Hcgulations 


Mfur 


Table  1  —Commercial  Management  Measures  for  1989  Ocean  Salmon  Fisheries— Continoed 

[Note:  This  table  contains  important  restrictions  in  Parts  A  B,  C,  aofl  D  which  must  be  louoweo  lor  lawM  pMticpatton  m  the  lishefy] 


Area  and  season 


Caoe  Falcon  to  Ortofd  Reef  ReO  Buoy- 
Cape  Falcon  to  Cascade  Head; 

May  1  thru  Juty  11  


July  12  thru  earlier  of  August 
31  or  coho  quota. 


Coho  quota  thru  Auqust  31. 


Cascade  Head  to  Orlord  Reel  Red 
Buoy 
May  1  thru  June  23 _ 


July  1  thru  earliest  ot  Aug  ,st 
31  or  co'io  quota  c.v  coho 
ceiling 


Ea'lier  of  coho  quota  or  coho 

ceiling  t^ru  August  31 
Cape  Faicon  to  Orro'd  Reef  Red 
Bucy   Seotemtier  1  thr^  October 
31, 

Orfofd  Reel  Red  Buoy  to  ^orse  Moun- 
tain 
Orfo'd  Peet  Red  Buoy  to  Humbug 
Mountain    Closed   ertre   season 
Siste'S  Rocl(S  to  House  Rock    Mav 
1   thru  eanier  of  May  14  or  cni 
noo*  quota 
Humbug  Mountain  to  Punta  Gorda 
June  5  thru  eari'fst  o*  June  '6 
or  cninook  or  coho  qjota  nr 
coho  ceiling 


Earlier  of  coho  quota  or  cotio 
ceiling  thru  earlier  of  June 
16  or  chioooH  quota 

August  18  thru  earliest  of 
August  3 1  c  ohirKX)K  or 
coho  qiiOia  of  coho  ceiling. 


I  atest  of  August  18  c  coho 
ouota   or   coho  cetl'ig   thru 
t-arU^i  of  August  31   or  chi- 
nooH  quota 
Sisters  Rocvs  tc  Macl-  Arch    Sep- 
te-^ber  1  tr.rj  earlier  of  Septern- 
ber  1 5  or  cnmooti  quota 
Trinidad    head    to    Punta    Gorda 
September  15  thru  earlier  of  Oc- 
lot>er  31  or  chinooli  quota 
P'jnta   Gorda   to  Horse   Mountain 
Closed  enti'e  season 

Horse  Mountain  to  U  S  Mexico  Bo'der 
Horse  Mountain  to  Point  Arena 

May  1  thru  May  17 


Salmon 
species 


Ouota  or  guidettneC) 


ChioooK 


Coho 


All  except 

coho. 
All 


All  except 

coho 


All  except 

coho. 
All 


All  except 
coho. 

All  except 
coho. 


All  except 

coho 


AN. 


All  except 
coho. 


All. 


All  except 
coho. 


All  except 

coho 

AH 


June  5  thru  earliest  of  June  17 
or  coho  quota  or  coho  ceil- 
ing. 


1  All  except 
'     coho 
All 


I^one. 
None. 

None. 

None. 
None, 


None. 
None. 


7.500. 


15.000., 


(D.3) . 


7,500. 


(D-3). 


7.500. 


15.000., 


None. 
None. 


(D-2) 


(D-2) 


Restnctions  and  excapborw 


(D-2) 


(D-2) 


None 


(D-2) 


3-day  ctosufe  at  75%  of  echo  ceiling  (C-7)  Mned  toads  ol  chmook 
and  coho  or  coho-onty  loads  which  have  been  caught  n  ths 
managemam  area  cannot  be  landed  south  of  Cascade  Head  unless 
the  load  meets  the  landing  ttmn    ■    ;  ired  »>  the  area  of  landing 


Cape  Arago  to  Oflord  Reef  Red  Buoy  is  ctoaed  Juty  14-31  and  August 
18-31.  3-day  doaure  at  75%  of  coho  ceilKig  (C-7)  A  smgle  daify 
landing  limit  per  voaaol  of  SO  coho  s  permmed  There  a  no  kmrt  on 
the  number  of  Chinook  thai  may  be  landed.  To  land  more  than  50 
coha  Chinook  mi«t  atao  be  landed  auch  that  there  «  at  least  1 
chirKX*  for  each  3  ooho  landed  ovof  <^"  Mixed  loads  of  chirxx*  and 
coho  or  coho-only  k>ada  must  .  >  .,«Pd  wrthm  this  management 
area  AM  chinook  in  possessicr.  .-this:  L>e  delivered  with  the  coho 
Thara  are  no  restrictions  on  ttw  place  of  delwery  o»  chinooli-onfy 
loaite.  Chinook  and  coho  salmon  possessed  or  landed  in  ths 
management  area  may  not  be  returned  or  transferred  to  any  vessels 
except  veasels  licensed  to  buy  saimoft 


Closed  6  to  200  nautical  miles  of  stxxe. 


Conservation  Zofie  2  (C-4).  Klamath  Rwer  irxjuth.  s  ckjsed, 

3-day  closure  at  75%  of  coho  ceihng  (C-7). 

A  single  daily  landing  limit  per  vessel  of  20  ctwnok  is  permmed,  Tfiere 

is  no  daily  limit  on  the  numt>er  of  coho  that  may  tie  IWKled.  AH 

Chinook  and  cofio  caught  m  this  management  area  must  tie  dekvered 

within  the  area. 
Conservation  Zone  2  (C-4).  Klamath  Rrver  mouth  is  closed, 
A  smgte  daily  landing  limit  per  vessel  of  20  cr»nook  s  permitted  AH 

cfiinook  caught  m  this  management  area  must  be  dehvered  vnthm 

tlie  area. 
Conservation  Zone  2  (C-4).  Klamath  River  mouth,  is  ctosed. 
3-day  ck>sure  at  75%  of  coho  ceilmg  (C-7) 
A  single  daily  landing  limit  pet  vessel  of  20  chioook  is  permmed  The'e 

IS  no  daily  limit  on  the  number  of  co*x)  tfial  may  tie  landed   All 

Chinook  and  cofx>  caught  m  tfiis  management  area  must  tie  delivered 

within  the  area. 
Conservation  Zone  2  (C-4).  Klamath  River  mouth,  is  closed 
A  single  daily  larxlmg  limit  per  vessel  of  20  cfunook  is  perrmtled   AN 

Chinook  caught  m  ttvs  management  area  must  be  dekvered  withm 

the  area 
Closed  6  to  200  rtautical  miles  of  shore 


Closed  6  to  200  nautical  miles  of  stiore. 
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Table  ■>  —Commercial  Management  Measures  for  1989  Ocean  Salmon  Fisheries— Continued 

INOTE:  This  taoie  contains  r^portant  restnctions  in  Parts  A.  B,  C.  and  D  which  must  be  followed  (or  lawful  participation  in  the  fishery] 


C.  Special  Re<]ulrem»nt*.  Restrictions,  and  Exceptlont 


C-1   Single  point,  single  shank  bart>less  hooks  are  required 


19804 


Federal  Register 


M'lnday.  M.tv  8.   1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  87  /  Monday,  Mav  a,  1989  ;  R; 


'^abl.e  ^  —Commercial  Management  Measures  for  1989  Ocean  Salmon  Fisheries— Continued 

;nute.  T'riis  aaie  contai.as  rrporiant  restrictions  in  Parts  A.  B.  C.  and  D  which  must  De  toUoweO  'or  lawful  participation  m  me  fisnery] 


Salmon 

species 

Quota  or  guidelineC) 

^esU'C'C^s  a 

-i-aj   i^C   'ity^v^r^ 

Chinook 

Coho 

Eaf*ief  n<  coN3  ouo'a  Of  coNj 

All 

None 

(D-2) 

:e>i'nq    ■^''J   ear'ief    3*    Seo- 

:ent>ef  3C  or  :o^o  'esar/e 

v'^i>  2  l^r■J  eaf-est  o*  yuiy   u 

All 

None 

(0-2) 



Of  ..of^o  3i-o'a  or  ;o^c  cen- 

,nq 
Ear'iQf   0*   ""orn   ^*.o'a   '5''    ~of^o 

All            

None 

(D-2) 

* 

:eilinq    •^r■J    ea^^'er    ;*    S^o 

• 

•en^Der  30  D'  :ofo  'es-^^.e 

'emoer  30  or  to'^o  a^~'a  :;' 

Alt            

(D-2) 

.^ 

co^o  ceiii'-q 

Earlier  oi  CQi^o  qoo'a  o'  ;oriC 
ceiiipg   'rr-j   ear'^er   oi    Sec 

All 

None 

(D-2) 

.^ 

ler^oer  30  V  :onc  'eser/e 

All  except 
cono. 

None 

^ 

30 

Po"-t  Arer^a  '0  L  S   We«  "0  3onef 

May  '  '^^'J  Ma»  3' 

A,  ^,:^v- 
-Ono. 

None 

— 

j'^pe  '  'Pr'j  A^r'.p^t  ^1  5^c'*^p^- 

All            

None 

(D-2) 

^ 

t>9r    30    or    :oPo    3uO'a    or 

co^o  ceHipq 

A.l        

None 

(D-2) 

^ 

ceiling    •»-r-_/   ear'ter    o'    5ec- 

'er^C»er  30  jr  oo^o  'es«rv« 

'^or^o  'ose'","^   '^^ .   S''^cip^*^C*^r 

All  except 

None 

_ 

30. 

cono. 

Chinook 

Coho 

Pink 

Total  length    j      Headoff 

Total  length 

Head^fl 

9-  Minimum  S*ze  Limtt*  »mchesi 

28.0 
26.0 
26.0 

21.5 

19.5 
19.5 

16.0 
16.0 
22.0 

12.0 
12.0 
16.6 

None. 

Capp  •-aJco'^  '0  Qt^ot)  Pee*  P'=k3  9uoy 

None. 

Sou^^  0'  Dr*o'1  ^ee'  -^eo  3^c»          ., . 

None. 

g-i  Chinook  not  less  than  ?6  incnes  (19  5  inches  head-ott)  taken  in  open  seasons  south  of  Cape  Falcon  may  be  landed  north  ol  Cape  Faicon  only 

»r(>n  •^e  sjpavoP'  s  -.'o=,f"1  -or*p  dI  ''^.ac«  *a.con. 


1  ma  ^ 


C.  special  Requlrenrtentt.  Rettricttons.  and  Exception! 


|ia*tu!  lo' 


wtiic^  has  been  issued  an  ocean  salmon  permit  by  any  State  to  have  tro« 
saimon  ma,  not  be  possessed  m  a  ctosed  area,  except  m  port,  more  than  12 


C-1.  Single  point,  single  shank  barbless  hooks  are  requned 

C-2.  Off  California,  no  niore  than  six  lines  per  t>oai  are  allowed 

C-3   Consefvaticm  Zone  l   which  is  the  ocean  area  surrouidi-ig  trie  Columbia  River  mouth  bounded  on  the  north  by  a  line  extending  for  6  nautical  mites  due  west 

from  North  Head  along  46'18  00'  N   latitude   to  '24  13  ip-  *    lonqrt-.oe   then  southerly  ak)ng  ■  ine  o(  167'  Tnje  to  46'1V06-  N  latitude  and  124-iroo-  W 

longitude  (Columbia  River  Buoy)  then  northeast  aior>g  Heo  Booy  Lmt  lo  the  tip  of  the  south  |etty,  is  Ctosed. 
C-4   Conservation  Zone  ^  which  is  the  ocean  a'ea  surroundnq  ^ne  -iar-.a-^  R'vet  mouth  bounded  on  the  north  by  4r38'48'  N  latitude  (approamatety  6  nautical 

miles  north  o(  the  Klamath  River  mouth),  on  the  west  by  1 24  23  -  w  lonqituoe  (a,->Dro)rimate»y  12  nautical  miles  of  shore),  and  on  the  sooth  by  41-26-48-  N  latitude 

(approximately  6  nautical  miles  south  of  the  Klamat^  River  mouth)  is  closed 
C-5   In  those  areas  closed  to  salmon  fishing  for  3  flays  or  less   i\ 

gear  in  ttie  water 
C-6  Possession,  landing  and  delivery  resfnctions   During  ai'  ciosuies  0'  3  flays  o'  less 

hours  after  the  area  is  closed  and  must  be  landed  wtttun  i  hours  o(  the  closure 
C-7    Oosure  lo  assess  coho  landings  south  of  Cape  Falcon   When  the  STT  estimates  75  percent  of  the  coho  catch  ceiling  south  of  Cascade  Head  has  been 

reached,  the  season  behween  Cape  Falcon  and  Punta  Goraa  will  close  for  3  days  to  assess  nirhether  landing  limits  or  ratre  fishenes  should  be  continued  or  arrposed. 

Dunng  this  closure,  salmon  may  not  be  possessed  m  the  riosef.i  a-ea   except  ir  port,  more  than  12  hours  after  the  area  is  closed  and  must  be  landed  within  24 

hours  of  the  closure 
C-«   Open  area  in  August  fishery  north  ol  Carroll  Island  Oper  ir,  an  area  o*  the  uhit.:-c  btdies  exclusive  econortnc  zone  north  and  west  of  the  fottowmg  coordinates: 

North  of  48  00  16'  N    and  west  ol  a  line  from  4800  IS'  N     i2';  !  9  15"   v\    to  4fi  (13  40"  N,,  125'17'15"  W    to  48"07'45'  N.,  125*iri5'  W    to  4e"05'00'  N 

125'0100-  W   to  48'1300-  N.  124  57-30-  W   to  48'16  3C    N     "24  5«00-  W    tc  4S  23  ?0-  N,,  125'49'30"  W.  tO'48-26'15-  N.,  i25'49W  W.  to  482937  19"  H. 

124'43  33  19'  W  This  line  generally  follows  the  lOO  fathom  line  except  m  the  nothe-nmost  a-ea 
C-9    Consistent  with  Council  management  obiectives,  the  State  of  Oregon  may  estatjush  sc^me  additional  late  season,  aH-except-coho  fisheries  m  stale  waters. 
C-10  All  waters  south  of  the  Oregon-California  border  shall  open  Apni  15,  1990  and  in  subsequent  years  unless  the  Council  recommends  that  the  Secretary  modify 

or  rescind  the  Apnl  15  opening  date  and  areas  lor  any  of  following  reasons  H)  Sacra.mento  Of  Klamath  River  fa!  Chinook  ocean  abundance  estimates  are  proiected 

to  be  below  that  necessary  to  meet  spawning  escapemeni  goals  or  rate  and  at  the  same  time,  achieve  oce*)  and  inrrver  harvest  needs,  or  (2)  other  salmon  stocks 

may  be  adversely  impacted  by  the  Apnl  15  opening  The  Secretary  will  publish  a  notice  of  any  such  mKidifications  in  the  Federal  Register  poor  to  Apr*  15  1990 

m  accordance  with  the  procedures  in  50  CFR  §661.23. 


D.  Quotas 


D-1.  Chinook  and  coho  quotas  north  of  Cape  Falcon.  All  non-treaty  troll  and  recreatca'  c  ean  fisheries  wiH  be  lirrated  by  either  (a)  an  overaM  95.000  cNnook  quota. 

or  (b)  impacts  on  cntical  Washington  coastal  and  Puoet  Sound  natural  coho  stocks  equivalent  to  trie  preseason  coho  quota  of  300.000  (not  irwiudng  fwoking 
molality  associated  with  May-June  Chinook  fisheries)  The  troll  fisheny  will  be  limited  by  overall  quotas  of  47.500  Chinook  and  75.000  coho.  The  overal  troM  chmook 
quota  IS  partitioned  into  one  subarea  quota  of  39.500  and  h«c  subarea  guidelines  of  4  000  each  The  overall  troll  coho  quoU  is  partitioned  mto  h»o  subarea  quotas 
of  40,000  and  35,000  Impacts  from  quota  overages  or  unde-aoes  from  one  fishing  penod  o<  subarea  will  be  subtracted  from  or  added  to  later  fishing  periods  of  the 
same  user  group  or  Uanstened  behween  the  recreational  and  commercial  fishenes  in  accordance  with  framework  allocation  transfer  cnlena, 

D-2  Coho  Quotas  south  of  Cape  Falcon  The  troll  fisheny  from  Cape  Falcon  to  the  U  S  -Mexico  border  will  be  fimited  to  an  overall  combined  catch  and  hooking 
mortality  of  561 ,000  coho  The  overall  preseason  catch  quota  tor  this  impact  is  474, TOO  coho  Subarea  catch  ceifinge  within  the  overall  catch  quota  altow  injects  ol 
no  more  than  430.000  coho  and  a  catch  ol  no  more  than  349.000  coho  south  ol  Cascade  head,  of  which  impacts  may  be  no  more  than  100,000  coho  and  the 
catch  may  be  no  more  than  89,000  coho  south  of  Orford  Reel  fied  Buoy  A  separate  subarea  catch  quota  vH  5.000  coho  will  be  res8(V«d  pfOlMMsnn  for  ttie  tro« 
fishery  south  of  Horse  Mountain  by  deducting  it  from  the  overall  catch  quota  and  subarea  ceilings.  The  subarea  catch  quoU  wi«  be^n  upon  the  ■Bmsiwiii  of  the 
overall  catch  quota  or  subarea  ceilings  minus  the  deduction  i»  the  overal'  cono  quota  or  any  subvee  ceiling  e  exceeded  before  ttie  Wieries  «e  ctosed.  ttie 
overage  will  not  be  subtracted  from  the  5,000  coho  reserve  Ar  mscason  'oilover  ic  the  tro!  fishery  ol  ar»y  portion  of  tfte  south  of  Cape  Fakxxi  recreational  quota 
proiected  to  t>e  in  excess  of  sport  fishery  needs  wtl  be  made  attoui  August  1 

D-3  Chinook  quotas  between  Humbug  Mountain  and  Punta  Goraa  The  troll  lishe.-v  >r  !i,ib  area  wiii  t*  h^v;e<;  by  an  overall  quota  ol  30.000  cfunook  through  August 
31  This  quota  is  divided  into  three  subquotas  as  follows  (M  7  500  chmook  fcx  the  May  1-14  fisr,er>  between  Sisters  Rocks  and  House  Rock.  (2)  15.000  ctwiook 
•or  the  entire  area  in  the  June  fishery,  ana  !3l  ?,500  chmook  lor  the  entire  area  in  the  August  fishery.  Any  overages  or  underages  m  meeting  a  subquola  for  one 
time  penod  will  be  subtracted  from  or  added  to  the  next  troll  fishery  pnof  to  August  31 ,  There  are  two  chmook  quotas  governing  September  troll  fishenes  ol  (1) 
7,500  Chinook  between  Sisters  Rocks  and  Mack  Arch,  and  (2)  15,000  chmook  between  Trinidad  Head  and  Punta  Gorda 


Table  2  —Recreational  Management  Measures  for  1989  Ocean  Salmon  Fisheries 

[Note:  This  table  contains  important  restrictions  m  Tarts  A,  B,  C.  and  D  which  must  be  followed  for  lawful  partic^»ation  m  the  fishery] 


Area  and  season 


Salmon 
species 


Quota  or  guidelineC) 


Ctiinook 


Coho 


Restrictions  arxt  exceptions 


A.  Seasons,  Species,  Subarea  Quotas,  and  Bag  Umtts 


U.S.-Canada  Border  to  Cape  Falcon:  May  28  thru 

All  except 

(D-1)  5.000' 

2  fish  per  day. 

Conservation   Zone   3   (C-3).   Cokjmbia   River  mouth. 

— 

earlier  of  June  12  or  cnmock  quota,  Sundav  thru 

coho. 

is 

Monday  only 

ck5sed 
Ctosed  from  6  to  200  nautical  miles  of  shore 

L  S  -Canada  Bo'der   tc  Oueets  Mive.    jjiy  2  thru 

All 

(D-1)  3.900* 

22.500 

2  fish  per  day. 

earliest    of    September    28    O'    chmook    o'    coho 

quota,  Sunday  thru  Thursday  oniy 

Oueets   River   to   Leadbetter   Point.   June   26   thru 

AH 

(0-1)  24.300* ... 

91.100 

2  fish  per  day. 

ea'liesl    of    Seplembc    23    or   chmook    or    coho 

quota,  Sunday  thnj  Thu'SOay  only 

19606 
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TablE  2 —Recreational  Management  MEASijRES  ^os  '989  Ocean  Salmon  Fisheries— Continued 
iNO'E    "'lis  ;«Di«  loriams  mcKxari  'ssrciKX's  r  -'ars  a  g        ar-n  ;;  Afucr.  ^ust  De  'oitoweo  (ex  iawlul  participation  m  the  tisher,] 
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Ouou  or  gui(Mln«<-) 

f esf'Ctioos  and  exceptions 

Colw 

AH 

([>-i)  14,300V,, 
Non* 

111,400 

(D-2) 

(13-?) 

2  tish  per  day 

quota,  Si^nday  tnfu  Thurscay  ony 

Cape  Pjicor  '0  '>'o»d  f^eet  Red  3i-oy: 

May  '  '^fb  May  ?6  •It^>^  •^e  2"  'athorr  curv«.... 

May  27  mrj  aar'ief  3*  S«Dtef~t>ef  i-;  y  :o*X> 
qooia 
Dr*0fd  n«et  3«<3  3oOy  '0  -cse  M,Ot.r'ain    May  1 
troi  Seot9mo«f  30 

AH 

Consen.ation    Zor^e    3    i'C-31     Colun^Bia    Rive'    i^outn     'S 

closed 
Leadbetler  Point  to  No'1^  Mead  *iii  De  ciosed  t'on-  o  'o  6 

nautical  n-iiies  ot  snce    t  early   fisiienes  indicate  "'gh 

cninoot<  harvest  'ates 

2  'isn  pef  dav   not  rrxxe  'han  6  fish  in  7  consecutive  days 

AH 

fiont 

Closed  outsjde  the  2^  latnom  cun^e  (C-4| 

?  tisti  oer  dav    not  more  than  6  fish  m  ''  'onsecij'  .e  da.s 

AH    
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Nooe     2  ^sh  oer  dav    not  Tiof©  tf'ap  6  ti<ih  in  7  ^nnsec;.';ve  ::3t'S 

All 

Nona 
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Daily  baq  iimit  may  be  modifiec!  August  1  "o  2  tisn  per  day 
but  not  more  !han  1  chinoot^.  omy  it  no  300  chiroo*  '"ave 
been  landed  by  July  15 

Cons«n/atK3n  Zone  2  lC-2).  Kiamaih  Piyet  mouth,  is  c'osed 
August  1-31 

2  tish  pef  day 

Sat'^aay  to  ^90r\^!y   '  'i  •^'•u  leares'  Suf^day  to 
Nov«me«f  '5 

Chinook 

Coho 

Pink 

8.  Mlnhnufn  Slit  Umif»  (total  letigth  in  inchei j 

Noth  0*  'Caip6  ^alcon                  „.» „»„».....».......„ 

24.0 
20.0 
20.0 

160 
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2C3 

None, 

Caoe  faicon  to  Oftofd  ''set  Red  9uoy ....„..,._.„._ 
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Soijth  ot  O«ofd  Oe«t  ago  Buoy         „...„ „ 

\one  except  20  0 
oti  Calitomia, 

C.  Special  Reouihements,  Restrictions,  ano  Exceptions 


C- 1   Single  pcBOt  Single  shank  barWess  hooks  are  reouired  north  0*  Point  Conception 

C-2  Coraorvafxyy  Zor^  2  Ahicn  s  rfi^  ocean  area  ^u'-^i-f'.li^g  *ne  "  a-^a'h  o^w  -n.j./'^  t>:>jrded  on  'he  north  by  41-38  48  N  latitude  (apcoxirnately  6  nautical 
miles  north  3t  "he  ^iamath  a^af  -"o^thi  or  »he  west  Ov  '  .M  ?3  X"  A  cxji'uae  iaporommateiy  '2  nautical  miles  ot  shore),  and  on  the  sou'h  by  4i  26  48'  N 
latitude  lapproximateiy  6  nautKai  miies  50^:th  :)t  'he  "lar-at"  a-ver  -^ouf     s  '.os^l  ■^i-g^st  "  mrough  August  31 

C-3  Consar/arxxi  /jrv  J  «nich  ,s  the  ocean  area  =kj'",xndirq  ■"■e  on^mcia  -ver  -"oi,'''  rxj^nrjed  an  the  north  by  a  line  extending  tor  200  nautical  miles  due  west 
from  North  Mead  aiorig  46"  3  X  N  'atitude  'her  <v^(>'nefy  'c  i6  '  '  ""=  \  a' 'i-Oe  'ner  east  ic  •?4' n  00  W  longitude  'Columbia  River  Buoy),  then  lor'heast 
along  Red  Buoy  L.ne  !o  the  tip  V  the  soi.th  ■ertv  s  :'"sed  <*<  :9C'  as  provdec  -e'ei-  'J<./;r(j  an  'tmes  that  the  ocean  season  is  open  within  the  area  Oe^j^e^r 
leeobettef  Po<nt  and  Cape  ^^aicon,  -he  States  ot  Aasr^'ytor  arn  .'ogor  -^v  v^''  •■■*»  ■\or'-  side  of  "he  north  lety  and  tt^e  south  side  ot  the  souin  ..-.-rv 
respectively   io  salnxjn  angimg  'Tom  jnore 

C-4  The  27  lathom  curve  s  de'med  as  'oilows  A  '"m  ar  j.^a  >H^'-ile<;  sv  a  irv.  ••  ^r-  ap<a  -aicon  \o  45  46  OO  N  ,  i24"0i  20  W  i approximately  i  6  -nautica'  mues 
was*  ot  Cape  ^alcon)  'o  45'T4  '=>  \  'Jn'OJ  ^0  a  .acofoxn-aieiv  ?  2  '-a:„'ii,d  -"nes  ncf*''*est  of  Cascade  Head)  to  44  40  40  N  '24 '09  15  '  W  (approximately 
3  nautical  lilies  west  ot  ■'aquma  "ead)  to  a  ;6  3C  '.  'ti  ■?  "  A  apc';x,'':a>-v  3  nautical  miles  west  ot  Heceta  Head)  to  43"40  15  N.  124'14  30  W 
(aoo»oxir^a;ei>  05  nauticai  i^iies  west  ot  "■«    .,mpG„a  A"s*:e  S^'-v    •:;  "i'!  3"  )C     \     i,?4'i'0O    W    laporoximateiy  1  7  nautical  miles  west  ot  the  tjea-h)  to 


43''5'5    N     '24'?8X    A    : approximately  3  ■^a-'icai 

to43'0i30    N    '24'29  05    A     apo'Ox,ma!-}iv  2   -au'i. 

ot  ►•oras  Cree«)  to  42'SC  20  N  '24  38  3C  A  '  ipo'- 
C-5  -ederai  ano  State  inseason  managemeni  ac'^ons  " 

chinoo*  har/est  guidelines  'or  eacn  ct  'he  suba'eas   S 

*fom  a  point  extanomg  3ue  west  ''om  ''atoosn    sar"; 

Head  at  "ho  ^oiumoa  a  vet  mou'n  north  'c  .ea,.)oen8r 
C-6    Impacts  north  y  Cape  "aiccn  j'e  rjased  jn  a  9^." 

30  300  chmoo*  i^iDf  mpa,-'  a'^a'ys.s  a  zt'cf'  3f  '  3C  >: 
C-/,  Corsis'ert  with   '_ouni.ii  "-a'dQei^eni   jt,e< 'i'.  es 
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D   Qu 

41  'i  "5  N  12428  00  W  !appro»imateiy  3  nautical  miles  west  of  the  tieach) 
rue- :  in  42  56  OC  N  ,  124*33  i  3  A  (approximately  2  4  miles  west  of  fe  mouth 
•ID*!  3'a'\:oi  '0  Cape  3ianco 

■  i  1  1"  'c  ■iiteid  the  fishen/  to  the  end  of  'ts  scheduled  season  or  to  keep    .n'nn 
osu'u  'or  Vo  3   or  0  tc  6,  or  3  to  200  or  5  to  ?00  nauticai  miles  3f  shore  •-  ise 

4  ;i'")'"'   ti^e  west  of  ijmatifia  ^ee'  Sucv   '"en  due  eas"  'o  shore,  ciose  ''om  North 

~-'i.  "  "a.  oe  anded 

er  -^oi^"-'  re  AstonaMegier  B''0',^'3)  *  "~  a  harvest  guideiif^e  ,of  200  000  co'o  and 

»»'  ■00  August  16-27  and  70  300  coho  a'ter  August  27 

jsa'i  i,"   ,.,<me  additional  lav-  season    a  i-enceol-coho  tisheres  i-^  s'a'e  waters. 


D-'  Cr-iroof  J^u'  ■1.7''-:'  Qi.ct3s  "onr  ,y  ,,  j£¥?  -j,, iiv  All  non-traaty  troll  and  'screa'jo'a  xe 
or  ibi  mpac's  y  :f 'icai  Ajsnington  coas'a  a,'ii  -'';•>•  >■:  ,nd  natural  coho  stocks  e,,iui' 
mior'aii'y  ass<>:i<iit>d  *■"•  May^u,-ie  " '-oo*  'sne'esi    '--!    -t-'eational  fishery  wHI  be  •"  v? 

quota  iof  juioeiinei  jveraotjs  -x  ^"rierages  ''■■^•^  .^a'"  '  s" ■;  iv    .1  or  sutMree  twM  t)e  vuf 

franster-ed  between  -ne  r^icrea'iorai  an.j  ■omr^e'ciai  ■%"«•  -i  '■  a ' :'ordance twith  the  i',r-  -•' 

1-2  ."oA3  jLvVds  stx'"  ,'.'  \^ce  ►a  ^-cr'  O.eia  •"ceationai  impact  (catch  plus  hooWng  ~.t 
Mexico  border  Anv  oor-'c-i  3'  'ne  -9c  ■^Biio'-ai  3  ,0'a  not  needed  to  complete  sctie<JU'"d  ' 
Aug, SI  "    ''^e  'isrt"-,  scuf'  ;'  >*o'  t  «*>'  a.?c  3  .oy  will  not  dose  it  the  recreational  coho 


irp-ies  wil'  D€  im^'eO  bv  eithor  (ai  3"  ove'ail  35  300  Chinook  quota. 
!  ':  •r-e  preseason  coho  quota  of  300 -300  mot  including  hooking 
-v-eraii  quotas  o'  4  7  500  chmook  and  225  TOO  coho  Impacts  'rom 
n  ''om  ..-jr  added  'c  'a'er  *'Sh  "q  pe'Ods  of  'he  sa'^e  ^s-='  g'luii  O' 
a'"!:a'ior' 

1  ?;  ■-  'ed  'c  2B3  300  coho  saimc^  fr,3m  Cape  Eaicon  to  the  U,S  ■ 
j'lcai  seasons  a  11  be  -eaioca'ed  to  the  commercial  fishery  about 
i  is  -eacned 
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Table  3,— Treaty  Indian  Management  Measures  for  1989  Ocean  Salmon  Fisheries 

[Note  This  table  contains  important  restrictions  in  Pans  A,  B  ano  C  >*tiKjh  musi  ot-  loiiowtrc,  i.>  lawU  pwfcyBton  in  the  fishery] 


Makah, 


A.  Seasorts.  Species.  Minimum  Size  Limits  srwj  Gear  Resfnctioni 


Ttwit  portion  of  ttie  Fishery  Management  Area 
(FMA)  north  of  48  02  15'  N  latitude  (Norwe- 
gian Memorial!  and  east  ot  125  44  00"  ^ 
longitude 


Ouileute 


Hoh, 


That  potion  ol  the  FMA  petween  48  C'36'  N 
latitude  (Sand  Point)  ano  4"  si  42'  n  latitude 
(Oueets  River)  and  east  o'  125  44  00'  W. 
longitude 


That  podion  of  the  FMA  tji-Twee"  ■i"  '.j  iS"  N. 

latitude   fOuiliayute   Rive'l   and   4  7  ?•  oO'  N, 

latitude      (Ouinauit      River       anr      fgs;  ot 
125  44  00'  A   longitude 


Oumaun 


That  oodior  0'  tie  ^'MA  t«tween  4"  40 ':)6'  N. 
latitude  (Destruction  istandi  and  4f  '3  i8"  N. 
latitude  I'^'oint  Chehalisi  a'-id  east  of 
125  44  00'  A   Icingiiuao 
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AH. 


All  excet3t 

coho 


All. 


All  except 
coho. 


24 


16 


16 


24 


24 


24 


Baitiess  hooks,  except  lh«i  hooks  used  with 
beil  and  pkjgs  may  be  barbed  No  rrxire  thwi 
8  fixed  Ines  per  boat,  or  no  more  than  4 
hand-hekl  ines  per  person 


Barbiess  hooks,  except  that  hooks  used 
bait  and  pkigs  may  be  baited.  No  more 
8  fixed  knes  per  boat 


16 


Barbiess  hooks,  except  that  hooks  used  with 
bait  and  pkjgs  may  be  t>arbed-  (•to  more  ttian 
e  fixed  lines  per  boat 


Bart>less  hooks,  except  that  hooks  used  with 
bait  and  pkjgs  may  be  t>arbed  No  more  than 
e  fixed  iNies  per  boat 
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Table  3  --"^peatv  :*jd!an  MANiGEMEM  V?: A ::;,., qfs  for  1989  OCEAN  SALMON  Fisheries— Continued 

;\C'E.   '-,s  :acie  ro'-'a-s  irvora-'  -estnctions  ir  ^-i-s  A    -i   a-c  .  *^":^  -^k^s;  be  tciiowtxl  'of  lawful  parucipatior  in  the  fishery] 
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3.....jr'f::d'  •'<> 

Ct'*'^ 
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ipacim 

Minimum  tin  knit 
(mehw) 

Special  '"estnc^ons  by 
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Chinook 
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•artiest 
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1 

30  or 

Ctlj- 

nook 

Of 

COtX) 

qtXJta. 

B.  Special  Requirement*.  Restrictions,  and  Exceptions 


> .  •  efeattef  be  auttxxized  fof  ttie  tribe's  f'^a^v  '^sre'-,  t^v  a  federal  court.  The  Quileute.  Hoh.  and 


Quirautt  ;r  ties  "^ay  9s:aD«sn  ar  r-.  'a''0'-ai  '-sne'-v 
^   'he  areas  witim  a  6  lauticai  -^oe  'at^us  ;l  '^e  -c  .-"s  of  the  Quaett  River  (47'31'42'  N.  latituo-,  mo  '.^e  -on  River  t47'45  12'  N  latitude)  are  closer!  to 
cor^mercia'  'isPinq  4  :iosur9  *'"ir  2  ^,ai-*icd  ~^.ies  3t  the  mouth  o(  the  Quinault  River  (47"2i  OC"  N.  atituda)  may  be  enacted  by  the  tribe  and/ or  ttie  Stale  of 
Aasf^ing'on  a-'d  «'U  ^01  acsvef^eiv  a^'H'-"  "w  S-5<:'eM'v"»  management  regitne. 


C.  Quota* 

'    ■''^e  overa!'  3<:ean  auotas  'or  *^e  Aas^"^l;'r>f■ 
Wa»ar  trxtss  .r  Slate  a*  I'.aisiirgicn  A.-ea  45 

:oas'.i   ■' 

'^  chinoo*  and  77.000  cotio  sal'^on  Thes°  quotas  include  trol!  catches  by  the  K;rf:iam  and 
;.  f.ember  30. 
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to  the  FMP.  Thpse  actions  impose  no 
information  collection  requirements 
under  the  Paperwork  Reduction  Act. 

Section  661.23  of  the  ocean  salrdon 
regulations  states  that  the  Secretary  will 
publish  a  notice  establishing 
management  measures  each  year  and 
will  invite  public  comments  prior  to  its 
effective  date.  If  the  Secretary 
determines,  for  good  cause,  that  a  notice 
must  be  issued  without  affording  a  prior 
opportunity  for  public  comment, 
comments  on  the  notice  will  be  received 
by  the  Secretary  for  a  period  of  1h  ciays 
after  the  filing  of  the  notice  w:th  the 
Federal  Register 

Because  of  the  depressed  status  of 
some  salmon  stocks,  and  the  need  to 


Mr. 


'fii: 
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»hh-» 


reduce  harvest  in  some  areas  to  prevent 
overfishing  and  achieve  the  FMP's 
spawning  escapement  goals,  the 
Secretary  has  determined  that  time  does 
not  permit  a  comment  period  prior  to  the 
date  the  management  measures  must  be 
in  effect.  Comments  will  be  accepted  for 
15  days  after  the  effective  date  of  this 
notice. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures  during  the  process  of  their 
development.  The  public  participated  in 
the  March  and  April  Council,  STT,  and 
Salmon  Advisory  Subpanel  meetings, 
and  in  public  hearings  held  in 
Washington,  Oregon,  and  California  in 
late  .March,  which  generated  the 


management  actions  rccumnicidcd  lj> 
the  Council  and  approved  by  the 
Secretary.  Written  public  comments 
were  invited  by  the  Council  between  the 
March  and  April  Council  meetings. 

Authority:  16  U.S.C.  1801  et  seg. 
List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Dated:  May  1. 1989. 

Andrew ).  Kemmeref, 

Acting  Executive  Director,  National  Fisheries 
Service. 
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Gear  Definitions  and  Restnt  lions 


In  ,vl±-:n- 
,n  Ta''i:es  1.  2 


)  a.'  ir .''  itrictions  shown 
a-  :  3  the  following  gear 
an  J  r'j-' mictions  will  be  in 


effect. 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  Fishery 
Management  Area  (FMA)  is  defined  as 

ore  or  T   re  lines  that  drag  hooks 
hi'hir^d  a  T.oving  fishiTiS  V'-ss^l 

In  that  portion  of  tne  Y\\\   if:  Oregon 
and  Washington  '^e  ;:.".s  o'  nr. -s  must 
be  affixprl  to  the  vessel  a." a  .t.i^s*.  not  be 
thserijaa  d  from  the  vessel  at  any  time 
du'i'g  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  i  .'.'..\ 
IS  define  J  as  nngling  tackle,  consisting 
of  a  hne  with  not  more  than  one 
firtifiriHl  lure  or  natural  bait  attached. 

In  th,i'  portion  of  the  FM.A  off  Oregon 
and  V\  d'^hin^'^^n  ''^e  line  must  be 

:  I'd  reel  held  by  hand 
:•  i  ''"■'■  -nd  and  reel 
h:;-,;i  while  playing  a 
; "-sor  may  use  more 
i  :  ".e  iNhile  fishing  off 

"  :;'on. 

■1  of  the  FMA  off 
ne  must  be  attached  to  a 


a*'  i  .hed  'o  a  :') 
or  .lr)S":-,'  d''en 
m..st  be  held  b; 


hooked  fish   \  ; 
than  one  r""',,!  n". 


in 


e' 


rod 


and  reel  held  by  hand  or  closely 


tded 


Weights  directly  attached  to  a 


h.e  ":'i-,  not  exceed  four  (4)  pounds. 
There  is  no  limit  to  the  number  of  lines 
that  a  person  may  use  while 
'•nrre  itjonally  fishing  off  California. 


Geographical  Landmarks 

Wherever  the  words  "nautical  miles 
of  shore"  are  used  in  this  rule,  the 
distance  is  measured  from  the  baseline 
from  which  the  territorial  sea  is 
measured. 

Geographical  landmarks  referenced  in 
this  notice  are  at  the  following  locations 

Umatilla-Tatoosh  Line — A  straight  line 
drawn  southerly  from  the  Cape 
Flattery  light  (48'23'50"  N.  latitude)  to 
Umatilla  Buoy  (48''11'20"  N.  latitude). 

Carroll  Island^tS-OO'lB"  N.  lat. 

Queets  River-47°31'42"  N.  lat. 

Leadbaetter  Point-^6°18'10"  N.  lat. 

North  Head— 46°1800"  N.  lat. 

Red  Buoy  Line — Seaward  alon^  the 
south  jetty  of  the  Columbia  River  to 
the  visible  tip  of  the  jetty  and  then  to 
Buoy  <r2S],  then  southwesterly  to 
Buoy  *4,  continuing  southwesterly  to 
Buoy  ^2,  and  then  to  the  Columbia 
River  Buoy,  then  due  west  along 
46*11'06"  N.  latitude. 

Cape  Falcon^t5"'4600"  N.  lat. 

Cascade  Head— 45°03'50"  N.  lat. 

Cape  Arago— 43°18'20"  N.  lat. 

Orford  Reef  Red  Buoy-42''45'll"  N.  lat. 

Humbug  Mountain — 42°40'30"  N.  lat. 

Sister  Rocks— 42°35'45"  N.  lat. 

Mack  Arch— 42°13'40"  N.  lat. 

House  Rock— 42°06'32"  N.  lat. 

Trinidad  Head— 41°03'30"  N.  lat. 

Punta  Gorda— 40°15'30"  N.  lat. 

Horse  Mountain— 40°05'00"  N.  lat. 

Point  Arena— 38°57'30"  N.  lat. 

Point  Conception— 34°27'00"  N.  lat. 


Inseason  Notice  Procedures 

.•\;:'uai  nf)':i:e  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Resion.  NMFS.  206-5:i)-6667, 
and  by  U.S.  Coast  Guard  .Notice  fa 
M  iriner  broadcasts.  These  broadcasts 
are  announced  on  Channel  16  VHF-FM 
and  2182  KHZ  at  frequent  intervals.  The 
announcements  designate  the  channel  or 
frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  with 
the  Federal  Register  as  soon  as 
p-  i'  'icahle.  Since  providions  of  these 
management  measures  may  be  altered 
by  inseason  actions,  fishermen  should 
monitor  either  the  telephone  hotline  or 
Coast  Guard  broadcasts  for  current 
information  for  the  area  in  which  they 
are  fishing. 

Ciassificatioa 

The  1989  and  specified  1990 
management  measures  described  above 
are  based  on  the  most  recent  data 
available.  The  aggregate  data  'ipon 
which  the  mf-a.sures  are  based  are 
available  for  public  inspection  at  the 
offices  of  the  Regional  Directors  (see 
"ADDRESSES")  during  business  hours 
until  the  end  of  the  comment  period. 

These  actions  are  taken  under  50  CVR 
Part  661.  are  in  compliance  with 
Executive  Order  12291,  and  are  covered 
by  the  Regulatory  Flexibility  Analysis 
(RFAl  and  Final  Supplemental 
Environmental  Impact  Statement  (SEIS) 


prepared  f  ^r  tl 


rk  amendment 


VOL 

^M 

54 

ISS 

87 

MY 

8 

1989 

HH 

UMI 

^■1 

Monday 
May  8,  1989 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  1  et  al. 

Federal  Acquisition  Regulation  (FAR); 
Restrictions  on  Procurement  of  Products 
and  Services  From  Toshiba/Kongsberg: 
Debarment  and  Suspension;  and  Service 
Contract  Act;  Finaf  Rule  and  Interim  Rule 
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M  r\  I 


DEPARTMENT  OF  DEFENSE 


A.lrn;n]strdti.,r  i;f  Gcncr.K  Services,  and 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 


the  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  96-354  is  on  file  in  the  FAR 
Secretariat  and  will  be  submitted  to  ihu 


and  Budget  for  expedited  review 

pursuant  to  5  CFR  1320.18.  The  Annua! 
Reporting  Burden  is  estimated  as 


Dated.  M.i}  2  ]-M:* 
Harry  S.R<Miiuki, 
.  i  cting  Director,  Office  of  Federal  Acauisition 


FAC  84-40;  section  title  32.908,  and 
36.102(b)  and  (c)  is  amended  to  correct 
FAC  84-^5. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  ' 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  I.  5.  9,  22,  25.  32.  33.  36, 
44,  and  52 

(Federal  Acqutsition  Circular  84-46) 

RIN  9O0O-AB83-,  9000-AC83 

Federal  Acquisition  Regulation  (FAR); 
Restrictions  on  Procurement  of 
Products  and  Services  From  Toshiba/ 
Kongsberg;  Debarment  and 
Suspension;  and  Service  Contract  Act 

AGENCIES:  DeparLTient  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule:  and  interim  rule  with 
request  for  comment. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-46  amends  the  Federal 
Acquisition  Regulation  (F.AR)  to  add 
coverage  pertaining  to  sanctions 
(Toshiba/Kongsberg)  for  violations  of 
export  controls;  to  implcm^ent  changes  to 
the  debarment  and  suspension 
procedures  applicable  to  Government 
contractors;  and  to  implement  the 
statutes  and  labor  standards  provisions 
applicable  to  contracts  subiect  to  the 
Service  Contract  Act  of  1965.  as 
amended. 

dates:  Effective  Date:  June  7,  1989 
except  Subpart  25.10  which  is  effective 
May  8,  1989. 

Comment  Date:  Comments  on  the 
interim  rule,  Subpart  25.10,  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  [uly 
7. 1989,  to  be  considered  m  the 
formulation  of  a  final  rule.  Please  cite 
FAC  84-46,  Item  I.  in  all  correspondence 
on  this  sub]ect. 

ADDRESS:  Interested  parties  should 
submit  written  comments  \o-  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  h  F  Streets,  NW 
Room  4041.  Washington,  DC  20405, 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis.  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington. 
DC  20405.  (202)  523-4755.  Please  cite 
FAC  84-46. 
SUPPLEMENTARY  INFORMATION: 

A.  Determination  To  Issue  an  Interim 
Regulation 

FAC  84— id.  Item  I  A  determination 
has  been  made  under  the  authority  of 
the  Secretary  of  Defense,  the 


Administrator  of  General  Services,  and 

the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
to  issue  the  regulation  in  FAC  84-46, 
Item  I,  as  an  interim  regulation.  This 
action  is  necessary  in  order  to 
implement  section  2443  of  the 
Multilateral  Export  Control 
Enhancement  Amendments  Act  (P'jb.  L 
100-418).  enacted  August  23,  1988,  and 
Executive  Order  12661,  dated  December 
27,  1988  However,  pursuant  to  Pub.  L. 
98-577  and  FAR  1.501,  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  a  final 
rule. 

B.  Background 

FAC  84^6.  Itrni  !.  The  Federal 
Acqi^ibition  Regulation  (FAR)  has  been 
revised  by  adding  new  Subpart  25.10, 
Sanctions  for  Violations  of  Export 
Controls,  and  related  coverage  in  Part 
52,  Solicitation  Provisions  and  Contract 
Clauses,  This  revision  is  necessary  in 
order  to  implement  the  procurement  and 
contracting  provisions  of  section  2443  of 
the  Multilateral  Export  Control 
Enhancement  Amendments  Act  (Pub.  L. 
100-418],  and  Executive  Order  12661, 
dated  December  27, 1988. 

FAC  84-^6.  Item  II.  This  final  rule  is 
issued  by  the  Department  of  Defense, 
the  General  Services  Administration. 
and  the  National  Aeronautics  and  Space 
Administration  to  make  revisions  to  the 
debarment  and  suspension  procedures 
in  the  FAR.  Among  other  things,  the 
revisions  require  a  certification  of 
eligibility  prior  to  contract  award, 
render  contractors  ineligible  for  award 
Govemmentwide  upon  issuance  of  a 
notice  of  proposed  debarment,  and 
establish  the  policy  that  contractors 
must  make  compelling  reason 
determinations  prior  to  awarding 
subcontracts  to  contractors  debarred, 
suspended,  or  proposed  for  debarment. 

C,  Regulatory  Flexibility  Act 

FAC 84-i6.  Item  I.  On  December  27, 
1988,  the  President  signed  Executive 
Order  12661  imposing  the  sanctions 
referred  to  in  section  2443  of  the 
Multilateral  Export  Control 
Enhancement  Amendments  Act  (Pub,  L 
liX)-418).  This  interim  rule  implements 
these  provisions  in  the  Federal 
Acquisition  Regulation.  This  interim  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  actual  impact  is  not  known. 
Current  guidance  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  if  the  interim  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
an  Initial  Regulatory  Flexibility  Analysis 
has  been  prepared  in  accordance  with 


the  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  96-354  is  on  file  in  the  FAR 
Secretariat  and  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  Publication  as 
an  interim  rule  will  afford  the  public  the 
opportunity  to  comment  on  its  economic 
impact  on  small  entities,  and  such 
comments  will  be  considered  in  the 
formulation  of  the  final  regulatory 
flexibility  analysis  and  the  final  rule. 
Comments  must  be  submitted  separately 
and  cite  89-610  pertaining  to  Item  I  of 
FAC  84-46. 

FAC  84-46.  Item  II.  The  proposed  rule 
published  in  the  Federal  Register  on  July 
31. 1987  (52  FR  28642)  contained  an 
Initial  Regulatory  Flexibility  Analysis.  A 
Final  Regulatory  Flexibility  Analysis 
has  been  prepared  and  is  on  file  in  the 
FAR  Secretariat.  The  Final  Analysis  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration, 

FAC  84^6.  Item  III.  A  full,  final 
regulatory  impact  and  regulatory 
flexibility  analysis  was  prepared  by  the 
Department  of  Labor  (DOL)  and  a 
summary  was  published  in  the  Federal 
Register  on  October  27, 1983  (48  FR 
49758)  when  DOL  published  its 
regulation.  The  revision  to  FAR  22.10  is 
an  implementation  of  the  policy  and  the 
regulation  published  by  DOL  and  other 
agencies.  DOD,  GSA,  and  NASA  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  codifies  in  the  FAR 
(48  CFR),  for  the  convenience  of 
contractors  and  Government  contracting 
personnel,  regulations  issued  by  DOL 
and  codified  in  29  CFR  for  which 
comments  were  requested  and 
considered. 

D,  Paperwork  Reduction  Act 

FAC  84-46.  Item  I.  The  Paperwork 
Reduction  Act  (Pub.  L.  96-511)  does  not 
apply  because  this  interim  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 

FAC  84-46.  Item  II.  The  information 
collection  requirements  contained  in  this 
FAR  revision  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
Control  Number  9000-0094.  Due  to  the 
reduction  in  the  paperwork  burdens 
resulting  from  the  change  in  the 
requirements  with,  respect  to 
subcontracting,  a  revised  Paperwork 
Reduction  Act  Analysis  has  been 
submitted  to  the  Office  of  Management 


and  Budget  for  expedited  review 
pursuant  to  5  CFR  1320,18,  The  Annual 
Reporting  Burden  is  estimated  as 
follows;  Prime  Contracts — respondents. 
414.767;  responses  per  respondent,  3; 
total  annual  responses,  1,244,301;  hours 
per  response,  5  mins.;  and  total  responsf 
burden  hours,  103,692,  Subcontracts — 
respondents,  500:  responses  per 
respondent,  1;  total  annual  responses, 
500:  hours  per  response.  .50:  and  total 
response  burden  hours,  250.  Public 
comments  concerning  this  request 
should  be  submitted  to  OMB,  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3235,  NEOB.  Washington,  DC  20503  by 
May  30, 1989, 

FAC  84-46.  Item  III.  The  information 
collection  requirements  contained  in  this 
regulation  were  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  Control 
Numbers  1215-^)017  and  121S-0150. 

E.  Public  Comments 

FAC  84-46.  Item  II.  On  July  31, 1987,  a 
proposed  rule  was  published  in  the 
Federal  Register  (52  FR  28642).  Thirty- 
nine  responses  were  received.  Thirteen 
of  these  respondents  either  concurred  or 
recommended  no  change.  Four  other 
respondents  indicated  no  comment.  The 
comments  of  the  remaining  respondents 
were  considered  by  the  Councils  in 
developing  the  final  rule.  In  addition,  the 
Councils  considered  the  recent 
initiatives  regarding  self-governance  in 
developing  the  final  rule.  As  a  result  of 
the  public  comments,  the  rule  now  limits 
certification  to  prim,e  contractors  and 
requires  prime  contractors  to  make 
compelling  reason  determinations  and 
so  notify  the  contracting  officer  prior  to 
entering  into  a  subcontract  with  a 
contractor  that  has  been  debarred, 
suspended,  or  proposed  for  debarment. 
In  addition,  administrative  changes  to 
Subparts  9.1  and  9.4  have  been  made  to 
reflect  a  change  in  the  name  of  what 
was  formerly  designated  as  the 
Consolidated  List,  and  to  provide  the 
public  with  information  for  obtaining  a 
copy  of  the  list. 

FAC84-i.j.  Item  III.  On  February  26, 
1988,  a  proposed  rule  and  notice  of 
availability  was  published  in  the 
Federal  Register  (53  FR  5928).  The 
comments  that  were  received  were 
considered  by  the  Councils  in  the 
developm.ent  of  this  final  rule. 

List  of  Subjects  in  48  CFR  Parts  1  5,  9. 
22,  25,  32,  33,  36,  44,  and  52 

Government  procurement 


Dated:  May  2, 1989. 

Harry-  S.  Rosinski. 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-46  is  effective  June  7. 1989, 
except  Subpart  25.10  (Item  I)  which  is 
effec'ivp  May  8,  1989. 
Eleanor  Spector, 

Assistant  Secretary  of  Defense  for 
Procurement.  DOD. 

Richard  H.  Hopf,  III, 

Associate  Administrator  for  Acquisition 
Policy  GSA. 

S.J,  Evans, 

Associate  Administrator  for  Procurement, 

NASA. 

Federal  Acquisition  Circular  (FAC) 
84-46  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Restrictions  on  Procurement  of 
Products  and  Services  Fmm  Toshiba/ 
Kongsberg 

FAR  Subpart  25.10.  Sanctions  for 
Violations  of  Export  Controls,  and  a 
related  provision  and  clause  are  added 
pursuant  to  section  2443  of  the 
Multilateral  Export  Control 
Enhancement  Amendments  Act  (Pub.  L 
100418),  enacted  August  23, 1988,  and 
Executive  Order  12661,  dated  December 
27,  1988. 

Item  11 — Debarment  and  Suspension 
Procedures 

FAR  Parts  1  and  9  are  revised  and 
FAR  44,303(c),  the  provision  at  52,209-5, 
Certification  regarding  Debarment, 
Suspension,  Proposed  Debarment  and 
Other  Responsibility  Matters,  and  the 
clause  at  52  209-6.  Protecting  the 
Govemm.cnt's  Interest  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  are  added. 

Item  III — Service  Contract  .^ct  and  Price 
Adjustment  Clause 

FAR  1  105  and  5.207  are  revised,  and 
Subpart  22.10,  and  eight  clauses  at 
52.222-40  through  52.222^4  and  52.222- 
47  through  52  222-49.  are  added  to 
provide  detailed  instructions  to 
contracting  officers  implementing  the 
statutes  and  Department  of  Labor  (DOL) 
regulations  which  prescribe  labor 
standards  requirements  for  contracts  to 
furnish  services  in  the  United  States 
through  the  use  of  service  employees. 

Item  IV — Editorial  Corrections 

FAR  1.105  is  amended  to  add  OMB 
Control  Number  9000-0100  applicable  to 
Subpart  19.10  and  corrects  FAC  84-42; 
section  33.101  is  amended  to  correct 


FAC  84-40;  section  title  32.908,  and 
36.102(b)  and  (c)  is  amended  to  correct 
FAC  84-45. 

Therefore.  48  CFR  Parts  1,  5,  9,  2Z  25. 
32.  33,  36,  44.  and  52  are  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  5,  9,  22.  25,  32.  33.  36,  44.  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
Chapter  137;  and  42  US.C.  2473(c). 

PART  1-FEOERAL  ACQUISITION 

REGULATIONS  SYSTEM 

2.  Section  1.105  is  amended  by  adding, 
in  numerical  order.  FAR  segments  and 
corresponding  OMB  Control  Numbers  to 
read  as  follows: 

1.105    OMB  Approval  under  the  Paperwork 

Reduction  Act. 


FAR  iegmtnH 


OMBCoolrol 

Number 


19.10. 


52.209-5 

52.209-6 

52.222-41 


9000-0100 

>  m 

9000-0094 
9000-0094 

• 

1215-0017  and 
1215-0150 


PARTS— PUBLIC! 
ACTIONS 


f  JVC  CONTRACT 


3.  Section  5.207  is  amended  by  adding 
paragraph  (f)(4)  to  read  as  follows: 

5.207    Preparation  and  transmittal  of 
syiopse*. 

•  •  • 

in*  *  * 

(4)  "Place  of  performance  unknown. 
This  contract  is  subject  fo  the  Service 
Contract  Act  and  the  place  of 
performance  is  unknown.  Wage 
determinations  have  been  requested  for 
(insert  localities).  The  contracting  officer 
will  request  wage  determinations  for 
additional  localities  if  asked  fo  do  so  in 
writinc  hv  finseri  fjme  and  date)." 


OlJALIF' 


.:  "TRACTOR 


4.  Subsection  9.105-1  is  amended  by 
revising  paragraph  (c)(1)  as  follows: 

9.105-1    Obtaining  information. 

(c)  *   •   • 

(1)  The  list  entitled  Parties  Excluded 
from  Procurement  Programs  (list  of 
contractors  debarred,  suspended, 
proposed  for  debarment,  and  declared 
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ineligible)  maintained  in  accordance 
with  Suboart  9.4.  i 


management  or  ownership,  identity  of 
interests  among  family  members,  shared 
facilities  and  equipment,  common  use  of 


(3)  Include  in  the  list  the  name  and 
telephone  number  of  the  official 
responsible  for  its  maintenance  and 
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Government  as  agents  or 
representatives  of  other  contractors, 
(b)  Contractors  included  on  the 


r'      -1        1 


the  clause  at  52.209-6.  Protecting  the 
Government's  Interests  when 
Subcontracting  with  Contractors 


9.406-2    Causes  for  debarment 

(a)  The  debarring  official  may  deLjr  a 
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ineligible)  maintair.ed  in  accordtince 
u';h  Subpart  9,4 

5  Section  9  400  is  amended  by 
re\  isin>!  paragraph  (a)(2)  to  read  as 

folK)us 

9.400    Scope  of  subpart 

!a)  •   •   * 

':)  Provides  for  the  listing  of 
cmtracturs  debarred,  suspended, 
proposed  for  debarment,  and  declared 
ineligible  (see  the  definition  of 
"irrligible"  n  9,403):  and 

•  •  *  •  • 

6  Sect. on  9.401  is  revised  to  read  as 

fallows; 

9  401     Applicability. 

This  subpart  does  not  apply  to  the 
exclusion  of  participants  or  principals 
from  Federal  financial  or  nonfinancial 
assistance  programs  and  benefits 
pursuant  to  Executive  Order  12549.  Such 
exclusions  are  contained  within  the  list 
entitled  Parties  E.xcluded  from 
Nonprocurement  Programs  of  the  lists  of 
Parties  Excluded  from  Federal 
Procurement  cr  Nonprocurement 
Programs. 

7  Section  9,402  is  amended  by 

rev  ismg  paragraph  (c)  and  by  adding 


paragrnpri  ^i 
9.402     Policy. 


I)  read  as  follows: 


(>  i  When  rrjre  than  one  agency  has 
<in  interest  m  the  debarment  or 
suspension  of  a  contractor, 
consideration  shall  be  given  to 
designating  one  agency  as  the  lead 
cigency  for  making  the  decision. 
Agpncif's  are  encouraged  to  establish 
methods  and  procedures  for 
coordinating  their  debarment  or 
suspension  actions. 

(d)  Agencies  shall  establish 
appropriate  procedures  to  implement  the 
policies  and  procedures  of  this  subpart. 

B  Section  9,403  is  amended  by  adding 
dlphabetically  the  definitions  "Civil 
judgment"  and  "Parties  E.xcluded  from 
Procurement  Programs";  by  removing 
the  definition  "Consolidated  List  of 
Debarred.  Suspended,  and  Ineligible 
Contractors  ';  and  by  revising  the 
definitions  "Affiliates"  and  "Contractor" 
to  read  as  follows' 


9  403     Definitions. 


"Affiliates."  Business  concerns, 
organizations,  or  individuals  are 
affiliates  of  each  other  if,  directly  or 
indirectly,  (a)  either  one  controls  or  has 
the  power  to  control  the  other,  or  (b)  a 
third  party  controls  or  has  the  power  to 
control  both.  Indicia  of  control  include, 
but  are  not  limited  to.  interlocking 


management  or  ownership,  identity  of 
interests  among  family  members,  shared 
facilities  and  equipment,  common  use  of 
employees,  or  a  business  entity 
organized  following  the  debarment, 
suspension,  or  proposed  debarment  of  a 
contractor  which  has  the  same  or 
similar  management,  ownership,  or 
principal  employees  as  the  contract  or 
that  was  debarred,  suspended,  or 
proposed  for  debarment. 

•  •        •        *        • 

"Civil  judgment"  means  a  judgment  or 
finding  of  a  civil  offense  by  any  court  of 
competent  jurisdiction. 

"Contractor,"  as  used  in  this  subpart, 
means  any  individual  or  other  legal 
entity  that  (a)  submits  offers  for  or  is 
awarded,  or  reasonably  may  be 
expected  to  submit  offers  for  or  be 
awarded,  a  Government  contract, 
including  a  contract  for  carriage  under 
Government  or  commercial  bills  of 
lading,  or  a  subcontract  under  a 
Government  contract  or  (b)  conducts 
business  with  the  government  as  an 
agent  or  representative  of  another 
contractor. 
«        *        •        *        * 

"Parties  Excluded  from  Procurement 
Programs",  formerly  referred  to  as  the 
Consolidated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors 
means  a  list  compiled,  maintained,  and 
distributed  by  the  General  Services 
Administration,  in  accordance  with 
9.404.  containing  the  names  of 
contractors  debarred,  suspended,  or 
proposed  for  debarment  by  agencies 
under  the  procedures  of  this  subpart,  as 
well  as  contractors  declared  ineligible 
under  other  statutory  or  regulatory 
authority  other  than  Executive  Order 
12549.  The  list  of  Parties  Excluded  from 
Procurement  Programs  is  contained 
within  the  lists  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs. 

*  •        •        •        • 

9.  Section  9.404  is  amended  by 
revising  the  section  title,  paragraphs  (a), 
(b),  (c)(4)  and  (c)(5),  and  by  adding 
paragraph  (d|  to  read  as  follows: 

9  404     Parties  excluded  from  procurement 
programs. 

(ail  ."ie  General  Services 
Administration  (GSA)  shall — 

(1)  Compile  and  maintain  a  current, 
consolidated  list  of  all  contractors 
debarred,  suspended,  proposed  for 
debarment,  or  declared  ineligible  by 
agencies  or  by  the  General  Accounting 
Office; 

(2)  Periodically  revise  and  distribute 
the  list  and  issue  supplements,  if 
necessary,  to  all  agencies  and  the 
General  Accounting  Office:  and 


(3)  Include  in  the  list  the  name  and 
telephone  number  of  the  official 
responsible  for  its  maintenance  and 
distribution. 

(b)  The  list  entitled  Parties  Excluded 
from  Procurement  Programs  shall 
indicate — 

(1)  The  names  and  addresses  of  all 
contractors  debarred,  suspended, 
proposed  for  debarment,  or  declared 
ineligible,  in  alphabetical  order,  with 
cross-references  when  more  than  one 
name  is  involved  in  a  single  action; 

(2)  The  name  of  the  agency  or  other 
authority  taking  the  action; 

(3)  The  cause  for  the  action  {see  9.406- 
2  and  9.407-2  for  causes  authorized 
under  this  subpart)  or  ether  statutory  or 
regulatory  authority; 

(4)  The  effect  of  the  action; 

(5)  The  termination  d.ite  for  each 
listing; 

(6)  The  DUNS  No,:  and 

(7)  The  name  and  telephone  number  of 
the  point  of  contact  for  the  action, 

(c)*   •   • 

(4)  In  accordance  with  internal 
retention  procedures,  maintain  records 
relating  to  each  debarment,  suspension, 
or  proposed  debarment  taken  by  the 
agency: 

(5)  Establish  procedures  to  provide  for 
the  effective  use  of  the  Parties  Excluded 
from  F'rocurement  Programs,  including 
internal  distribution  thereof,  to  ensure 
that  the  agency  does  not  solicit  offers 
from,  award  contracts  to,  or  consent  to 
subctintracts  with  contractors  on  the 
Parties  Excluded  from  Procurement 
Programs,  except  as  otherwise  provided 
in  this  subpart;  and 

*         *         «         *        * 

(d)  The  public  may  obtain  a  . 

subscription  to  the  list  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  204,)2.  or  by  calling  the 
Government  Printing  Office  Order  and 
Inquiry  Desk  at  (202]  783-3238. 

10.  Section  9.405  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

9.405    Effect  of  listing. 

(a)  Contractors  debarred,  suspended, 
or  proposed  for  debarment  are  excluded 
from  receiving  contracts,  and  agencies 
shall  not  solicit  offers  fro.m.  award 
contracts  to,  or  consent  to  subcontracts 
with  those  contractors,  unless  the 
acquiring  agency's  head  or  designee 
determines  that  there  is  a  compelling 
reason  for  such  action  (see  9,405-2, 
9  406-l(cl,  and  9  407-l(dil.  Contractors 
d('!)<ir:ed.  suspended  or  proposed  for 
debarment  are  also  excluded  from 
conducting  business  with  the 


Government  as  agents  or 
representatives  of  other  contractors. 

(b)  Contractors  included  on  the 
Parties  Excluded  from.  Procurement 
Programs  as  having  been  declared 
ineligible  en  the  basis  of  statutory  or 
other  regulatory  procedures  are 
excluded  from  receiving  contracts,  and 
if  applicable,  subcontracts,  under  the 
conditions  and  for  the  period  set  forth  in 
the  statute  or  regulation.  *  *  • 

11.  Section  9.405-1  is  revised  to  read 
as  follows: 

9.405-1     Continuation  of  current  contractf,. 

(a)  .Notwithstanding  the  debarment, 
suspension,  or  proposed  debarment  of  a 
contractor,  agencies  may  continue 
contracts  or  subcontracts  in  existence  at 
the  time  the  contractor  was  debarred, 
suspended,  or  proposed  for  debarment 
unless  the  acquiring  agency's  head  or  a 
designee  directs  otherwise.  A  decision 
as  to  the  type  of  termination  action,  if 
any.  to  be  taken  should  be  made  only 
after  review  by  agency  contracting  and 
technical  personnel  and  by  counsel  to 
ensure  the  propriety  of  the  proposed 
action. 

(b)  Agencies  shall  not  renew  or 
otherwise  extend  the  duration  of  current 
contracts,  or  consent  to  subcontracts, 
with  contractors  debarred,  suspended, 
or  proposed  for  debarment,  unless  the 
acquiring  agency's  head  or  a  designee 
states  in  writing  the  compelling  reasons 
for  renewal  or  extension. 

12.  Section  9.405-2  is  revised  to  read 
as  follows: 

9.405-2    Restrictions  on  subcontracting. 

(a)  When  a  contractor  debarred, 
suspended,  or  proposed  for  debarment  is 
proposed  as  a  subcontractor  for  any 
subcontract  subject  to  Government 
consent  (see  Subpart  44.2),  contracting 
officers  shall  not  consent  to 
subcontracts  with  such  contractors 
unless  the  acquiring  agency's  head  or  a 
designee  states  m  writing  the  compelling 
reasons  for  this  approval  action.  (See 
9.405(b)  concerning  declarations  of 
ineligibility  affecting  subcontracting.) 

(b)  The  Government  suspends  or 
debars  contractors  to  protect  the 
Government's  interests  Contractors 
shall  not  enter  info  any  subcontr^jct 
equal  to  or  in  excess  of  S25.000  with  a 
contractor  that  has  been  debarred, 
suspended,  or  proposed  for  debarment 
unless  there  is  a  compelling  reason  to  do 
so.  If  a  contractor  intends  to  subcontract 
with  a  party  that  is  debarred, 
suspended,  or  proposed  for  debarment 
as  evidenced  by  the  parties'  inclusion  on 
the  list  of  Parties  Excluded  from 
Procurement  Programs  (see  9.404).  a 
corporate  officer  or  designee  of  the 
contractor  is  required  by  operation  of 


the  clause  at  52.209-6,  Protecting  the 
Government's  Interests  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  to  notify  the  contracting 
officer,  in  writing,  before  entering  into 
such  subcontract.  The  notice  must 
provide  the  following: 

(1)  The  name  of  the  subcontractor 

(2)  The  contractor's  knowledge  of  the 
reasons  for  the  subcontractor  being  on 
the  list  of  Parties  Excluded  from 
Procurement  Programs; 

(3)  The  compelling  reason(s)  for  doing 
business  with  the  subcontractor 
notwithstanding  its  inclusion  on  the  list 
of  Parties  Excluded  from  Procurement 
Programs;  and 

(4)  The  systems  and  procedures  the 
contractor  has  established  to  ensure  that 
it  is  fully  protecting  the  Government's 
interests  when  dealing  with  such 
subcontractor  in  view  of  the  specific 
basis  for  the  party's  debarment, 
suspension,  or  proposed  debarment. 

(c)  The  contractor's  compliance  with 
the  requirements  of  52.209-6  will  be 
reviewed  during  Contractor  Purchasing 
System  Reviews  (see  Subpart  44.3). 

13.  Section  9.406-1  is  amended  by 
revising  paragraph  (c)  and  by  adding 
paragraph  (d)  to  read  as  follows: 

9.406-1     General. 

***** 

(c)  A  contractor's  debarment,  or 
proposed  debarment,  shall  be  effective 
throughout  the  executive  branch  of  the 
Government,  unless  an  acquiring 
agency's  head  or  a  designee  states  in 
writing  the  compelling  reasons  justifying 
continued  business  dealings  between 
that  agency  and  the  contractor. 

(d)(1)  When  the  debarring  official  has 
authority  to  debar  contractors  from  both 
acquisition  contracts  pursuant  to  this 
regulation  and  contracts  for  the 
purchase  of  Federal  personal  property 
pursuant  to  the  Federal  Property 
Management  Regulations  (FPMR)  101- 
45.6,  that  official  shall  consider 
simultaneously  debarring  the  contractor 
from  the  award  of  acquisition  contracts 
and  from  the  purchase  of  Federal 
personal  property. 

(2)  When  debarring  a  contractor  from 
the  award  of  acquisition  contracts  and 
from  the  purchase  of  Federal  personal 
property,  the  debarment  notice  shall  so 
indicate  and  the  appropriate  FAR  and 
FPMR  citations  shall  be  included. 

14.  Section  9.406-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  by  revising  paragraph  (b): 
and  by  redesignating  existing  paragraph 
(c)  as  (b)(2)  and  paragraph  (d)  as  (c)  to 
read  as  follows: 


9.40o-2    Causes  tor  oeueTient. 

('»)  The  debarring  official  may  deLjr  a 
contractor  for  a  conviction  of  or  civil 
judgment  for— 

•  •        •        •        • 

(b)  The  debarring  official  may  debar  a 
contractor,  based  upon  a  preponderaiiue 
of  the  evidence,  for — 

(1)  Violation  of  the  terms  of  a 
Government  contract  or  subcontract  so 
serious  as  to  justify  debarment,  such 
as — 

(i)  Willful  failure  to  perform  in 
accordance  with  the  terms  of  one  or 
more  contracts;  or 

(ii)  A  history  of  failure  to  perform,  or 
of  unsatisfactory  performance  of,  one  or 
more  contracts. 

•  •        •        •        • 

15.  Section  9.406-3  is  amended  bv 
revising  paragraph  {b)(2);  by  revising  the 
introductory  text  of  paragraph  (c);  and 
by  revising  paragraphs  (c)(6)  and  (c)(7) 
to  read  as  follows: 

9.406-3    Procedures. 

•  •  •  •  • 

(b)  *  •  • 

(2)  In  actions  not  based  upon  a 
conviction  or  civil  judgment,  if  it  is 
found  that  the  contractor's  submission 
in  opposition  raises  a  genuine  dispute 
over  facts  material  to  the  proposed 
debarment,  agencies  shall  also — 

•  *        •        •        • 

(c)  Notice  of  proposal  to  debar.  A 
notice  of  proposed  debarment  shall  be 
issued  by  the  debarring  official  advisi.ng 
the  contractor  and  any  specifically 
named  affiliates,  by  certified  mail, 
return  receipt  requested — 

•  •        •        •        • 

(6)  Of  the  effect  of  the  issuance  of  the 
notice  of  proposed  debarment;  and 

(7)  Of  the  potential  effect  of  an  actual 
debarment. 

•  •        *        •        • 

16.  Section  9.406-4  is  amended  by 
revising  the  third  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (c)(2)  to 
read  as  follows: 

9.406-4    Period  of  debarment. 

(a)  *  *  *  The  period  of  the  proposed 
debarment,  or  of  any  prior  suspension, 
shall  be  considered  in  de'ermining  the 
debarment  period. 

•  ♦        •        •        • 

(c)  •  •  * 

(2)  Reversal  of  the  conviction  or  tivil 
judgment  upon  which  the  debarment 
was  based: 

•  •        .        •        , 

17.  Section  9.407-1  is  amended  bv 
adding  paragraph  (e)  to  read  as  follows: 
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9  407-1     General. 

( ^  N 1 1  \,vi-,or-.  tViP  simnpndins  official 


[111*^1"":"^^  ''tZttlT'        Soil     Response  to  Notice  by  Department 


the  clause  at  52.209-6.  Protecting  the 
Government's  Interests  when 


of  L^bor. 

22.1011-1     Deoartment  of  Labor  action. 
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".Multiple  year  contracts.  "  as  used  m 
this  subpart,  means  contracts  having  a 
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notification  to  employees  of  the 
minimum  allowable  compensation,  and 


6(a)(1)  of  the  Fair  Labor  Siandards  Act 
(29  U.S.C.  206). 
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9.407-1    Q«n«ral. 


(ej(l)  When  the  suspending  official 
has  authority  ;o  susptind  contractors 
from  both  acquisition  contracts  pursuant 
to  this  regulation  and  contracts  for  the 
purchase  of  Federal  personal  property 
pursuant  to  FPMR  101-15.6,  that  official 
shall  consider  simultaneously 
suspending  the  contractor  from  the 
award  of  acquisition  contracts  and  from 
the  purchase  of  Federal  personal 

propcr'v. 

(2)  When  suspendma  a  contractor 
from  the  award  of  acquisition  contracts 
and  .''rom  the  purchase  of  Federal 
personal  property,  the  suspension  notice 
shall  so  md.cate  and  the  appropriate 
FAR  and  FPMR  citations  shall  be 
included 

13.  Section  9 -lib  is  add.'d  :o  rfMd  as 

follows: 

9.4M    C«rtiflca«or  regarding  determent 
•u«p«n»ion,  propo««d  debarment,  and 
otfter  responsibility  matters. 

(a)  When  an  offeror,  in  cor.plia'-ce 
with  the  provision  at  52.2(B-5, 
Certification  Regarding  Debarment. 
Suspension,  Proposed  Debarment,  and 
Other  Responsibility  Matters,  indicates 
an  indictment,  charge,  civil  judgment, 
conviction,  suspension,  debarment, 
proposed  debarment,  ineligibility,  or 
default  of  a  contract,  the  contracting 


cificer  shall— 

II)  Request  such  additional 
in.'ormation  from  the  offeror  as  the 
contracting  officer  deems  necessary  in 
c,-(ier  to  make  a  determination  of  the 
offeror's  responsibility  (but  see  9.405); 

and 

[1]  Notify  prior  to  prort'edmg  with 
award,  m  accordance  vMth  agency 
procedures  (see  9.406-3(al  and  9  407- 
3(a)).  the  agency  official  recponsible  for 
initiating  debarment  or  suspension 
action,  where  an  offeror  indicates  the 
existence  of  an  indictment,  charge, 
conviction,  or  civil  ludgmcnt. 

(b)  Offerors  who  do  not  furnish  the 
certification  or  such  information  as  may 
be  rpquested  by  the  contracting  officer 
shall  be  given  an  opportunity  to  remedy 
the  deficiency.  Failure  to  furnish  the 
certification  or  such  information  may 
render  the  offeror  nonresponsible, 
19.  Section  9 AV)  is  added  to  read  as 

follows: 

9  409    Solicitation  provision  and  contract 
clause. 

{ jj  The  contructing  officer  shall  insert 
the  provision  at  52,209-5,  Certification 
Rrg.ardmg  Debarment.  Suspension. 
Proposed  Debarment,  and  Other 
Responsibility  Matters,  in  solicitations 
where  the  contract  value  is  expected  to 
exceed  S25,0OO. 


(b)  The  contracting  officer  shall  insert 
the  clause  at  52.209-«.  Protecting  the 
Government's  Interests  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  in  soHcitations  and 
contracts  where  the  contract  value 
exceeds  $25,000. 

PART  22-APPLiCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

20.  Subpart  22.10,  consisting  of 
sections  22.1000  through  22.1026.  is 
added  to  read  as  followsi 
Subpart  22.10— Service  Contract  Act  ot 
1965.  as  Amended 

Sec. 

22.1000  Scope  of  subpart. 

22.1001  Definitions. 

22 1002    Statutory  requirements. 

22.1002-1    General. 

22.1002-2    Wage  determinations  based  on 

prevailing  rates. 
22.1002-3    Wage  determinations  based  on 

collective  bargaining  agreements. 
22.1002-4    Application  of  the  Fair  Labor 

Standards  Act  minimum  wage, 

22.1003  Applicability. 
221003-1    General. 

22.1003-2    Geographical  coverage  of  the  Act. 
22.1003-3    Statutory  exemptions. 
22.1003-4    Administrative  limitations. 

variations,  tolerances,  and  exemptions. 
22.1003-5    Some  examples  of  contracts 

covered. 
22.1003-6    Repair  distinguished  from 

remanufacturing  of  equipment. 
22.1003-7    Questions  concerning 

applicability  of  the  Act. 

22.1004  Department  of  Labor 
responsibilities  and  regulations. 

22.1005  Clause  for  contracts  of  $2,500  or 
less. 

22.1006  Clauses  for  contracts  over  $2,500. 

22.1007  Requirement  to  submit  Notice  (SF 
98/98a). 

22.1008  Procedures  for  preparing  and 
submitting  Notice  (SF  98/98a). 

22.1008-1    Preparation  of  Nobce  (SF  98/98a]. 
22.1008-2    Preparation  of  SF  98a . 
22.1006-3    Section  4(c)  successorship  with 
incumbent  contractor  collective 
bargaining  agreement. 
22  10O8-4    Procedures  when  place  of 

performance  is  unknown. 
22.100fr-5    Multiple  year  contracts. 
22.1006-6    Contract  modifications  (options. 

extensions,  changes  in  scope)  and 

armiversary  dates. 
22.1008-7    Required  time  of  submission  of 

Notice. 
22.1006    Place  of  performance  unknown. 
22.1009-1    General. 
22.1009-2    Attempt  to  identify  possible 

places  of  performance. 
22.1009-3    All  possible  places  of 

performance  identified. 
22  1009-4    All  possible  places  of 

performance  not  identified. 
22.1010    Notification  to  interested  parties 

under  collective  bargaining  agreements. 


Sec 

22.1C11     Response  to  Notice  by  Department 

of  Labor. 
22.1011-1     Department  of  Labor  action, 
22,1011-2    Requests  for  status  or  expediting 

of  response, 
22.1012    Late  receipt  or  nonreceipt  of  wage 

df  termination. 
22.1012-1  General. 
22  1012-2    Response  to  timely  submission  of 

Notice — no  colioctive  bargaining 

agreement. 
22.1012-3    Response  to  timely  submission  of 

Notice — with  collective  barjuining 

agreement, 
22,1012-4    Response  to  late  submission  of 

Notice — no  collective  bargaining 

agreement. 
22.1012-5     Response  to  late  submission  of 

Notice — with  collective  bargaining 

agreement, 
22  1013    Review  of  wage  determination, 

22.1014  Delay  o.^  acquisition  dates  over  CO 
days, 

22.1015  Discovery  of  errors  by  the 
Department  of  Labor, 

22.1016  Statement  of  equivalent  rates  for 
Federal  hires. 

22.1017  Notice  of  award. 

22.1018  Notification  to  contractors  and 
employees. 

22.1019  Additional  classes  of  service 
employees, 

22.1020  Seniority  lists. 

22.1021  Substantial  variance  hearings. 

22. 1022  Withholding  of  contract  payments. 

22.1023  Termination  for  default. 

22.1024  Cooperation  with  the  Department  of 
Labor. 

22.1025  Ineligibility  of  violators. 

22.1026  Disputes  concerning  labor 
standards. 

Authority:  40  U.S.C.  4861c];  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2473(c). 

Subpart  22.10— Service  Contract  Act 
of  1965,  as  Amended 

22.1000  Scop*  ot  subpart 

This  subpart  prescribes  policies  and 
procedures  implementing  the  provisions 
of  the  Service  Contract  Act  of  1965,  as 
amended  (41  U.S.C.  351.  et  seq).  the 
applicable  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended  (29 
U,S,C.  201.  et  seq,),  and  related 
Secretary  of  Labor  regulations  and 
instructions  (29  CFR  Parts  4,  8,  8,  and 
19251. 

22.1001     Definitions. 

"Act"  or  "Service  Contract  Act."  as 
used  in  this  subpart,  means  the  Service 
Contract  Act  of  1965,  as  amended. 

"Agency  labor  advisor"  means  an 
individual"  responsible  for  advising 
contracting  agency  officials  on  Federal 
contract  labor  matters. 

"Contractor,"  as  used  in  this  subpart 
includes  a  subcontractor  at  any  tier 
whose  subcontract  is  subject  to  the 
provisions  of  the  Act. 
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"Multiple  year  contracts."  as  used  in 
this  subpart,  means  contracts  having  a 
term  of  more  than  1  year  regardless  of 
fiscal  year  funding.  The  term  includes 
multi-year  contracts  with  a  term  of  more 
than  1  year  (see  17.101), 

"Notice,"  as  used  in  this  subpart, 
means  Standard  Form  (SF)  98,  "Notice 
of  Intention  to  Make  a  Service  Contract 
and  Response  to  Notice."  and  SF  98a 
"Attachment  A."  The  term  "Notice"  is 
always  capitalized  in  this  subpart  when 
it  m.eans  Standard  Forms  98  and  98a. 

"Service  contract,"  as  used  in  this 
subpart,  means  any  Government 
contract,  the  principal  purpose  of  which 
IS  to  furnish  services  in  the  United 
States  through  the  use  of  service 
employees,  except  as  exempted  under 
section  7  of  the  Act  (41  U,S,C,  3.56'  see 
22.1003-3  and  22,1003-4).  or  any 
subcontract  at  any  tier  thereunder.  See 
22,1003-5  and  29  CFR  4,130  for  a  partial 
list  of  services  covered  by  the  Act, 

"Service  employee"  means  any  person 
engaged  in  the  performance  of  a  service 
contract  other  than  any  person 
employed  in  a  bona  fide  executive, 
administrative,  or  professional  capacity, 
as  those  terms  are  defined  in  Part  541  of 
Title  29,  Code  of  Federal  Regulations. 
The  term  "service  e.mployee"  includes 
all  such  persons  regardless  of  any 
contractual  relationship  that  may  be 
alleged  to  exist  between  a  contractor  or 
subcontractor  and  such  persons. 

"United  States,"  as  used  in  this 
subpart,  includes  any  State  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands.  Outer 
Continental  Shelf  Lands  as  defined  in 
the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1331,  et  seq,),  American 
Samoa,  Guam.  Northern  Mariana 
Islands.  Wake  Island,  and  Johnston 
Island  but  does  not  include  any  other 
territory  under  U.S.  jurisdiction  or  any 
U.S.  base  or  possession  within  a  foreign 
country. 

"Wage  and  Hour  Division"  means  the 
unit  in  the  Em.ployment  Standards 
Administration  of  the  Department  of 
Labor  to  which  is  assigned  functions  of 
the  Secretary  of  Labor  under  the  Act. 

"Wage  determination"  means  a 
determination  of  minimum  wages  or 
fringe  benefits  made  under  sections  2(a) 
or  4(c)  of  the  Act  (41  U.S.C,  351(a)  or 
353(c))  applicable  to  the  employment  in 
a  given  locality  of  one  or  more  classes  of 
service  employees. 

22.1002  Statutory  requirements. 

22.1002-1  General. 

Service  contracts  over  $2,500  shall 
contain  mandatory  provisions  regarding 
minimum  wages  and  fringe  benefits, 
safe  and  sanitary  working  conditions, 


notification  to  employees  of  the 
minimum  allowable  compensation,  and 
equivalent  Federal  employee 
classifications  and  wage  rates.  Under  41 
U.S.C.  353(d),  service  contracts  may  not 
exceed  5  years. 

22.1002-2  Wage  determinations  based  on 
prevailing  rates. 

Contractors  performing  on  service 
contracts  in  excess  of  $2,500  to  which  no 
predecessor  contractor's  collective 
bargaining  agreement  applies  shall  pay 
their  employees  at  least  the  wages  and 
fringe  benefits  found  by  the  Department 
of  Labor  to  prevail  in  the  locality  or,  in 
the  absence  of  a  wage  determination, 
the  minimum  wage  set  forth  in  the  Fair 
Labor  Standards  Act. 

22.1002-3  Wage  determinations  based  on 
collective  bargaining  agreements. 

(aj  Successor  contractors  performing 
on  contracts  in  excess  of  $2,500  for 
substantially  the  same  services 
performed  in  the  same  locality  must  pay 
wages  and  fringe  benefits  (including 
accrued  wages  and  benefits  and 
prospective  increases)  at  least  equal  to 
those  contained  in  any  bona  fide 
collective  bargaining  agreement  entered 
into  under  the  predecessor  contract. 
This  requirement  will  not  apply  if  the 
Secretary  of  Labor  determines  as  a 
result  of  a  hearing  that  the  wages  and 
fringe  benefits  are  substantially  at 
variance  with  those  which  prevail  for 
services  of  a  similar  character  in  the 
locality  or  that  they  have  not  been 
reached  as  a  result  of  arm's  length 
negotiations. 

(b)  Paragraphs  in  this  Subpart  22.10 
which  deal  with  this  statutory 
requirement  and  the  Department  of 
Labor's  implementing  regulations  are 
22.1008-3,  concerning  applicabihty  of 
this  requirement  and  the  forwarding  of  a 
collective  bargaining  agreement  with  a 
Notice  (SF  98,  98a):  22.1010.  concerning 
notification  to  contractors  and 
bargaining  representatives  of 
procurement  dates;  22.1012-3,  explaining 
when  a  collective  bargaining  agreement 
will  not  apply  due  to  late  receipt  by  the 
contracting  officen  and  22.1013  and 
22.1021.  explaining  when  the  application 
of  a  collective  bargaining  agreement  can 
be  challenged  due  to  a  variance  with 
prevailing  rates  or  lack  of  arm's  length 
bargaining. 

22.1002-4  Application  ot  the  Fair  Labor 
Standards  Act  rrKninum  *sage 

No  contractor  or  suDcontractor 
holding  a  service  contract  for  any  dollar 
amount  shall  pay  any  of  its  employees 
working  on  the  contract  less  than  the 
minimum  wage  specified  in  section 


6(a)(1)  of  the  Fair  Labor  bianuaras  ali 
(29  U.S.C.  206). 

22.1003  Applicability. 

22.1003-1  General. 

This  Subpart  22.10  applies  to  all 
Government  contracts,  the  principal 
purpose  of  which  is  to  furnish  services 
in  the  United  States  through  the  use  of 
service  employees,  except  as  exempted 
in  22.1003-3  and  22.1003-4  of  this 
section,  or  any  subcontract  at  any  tier 
thereunder.  This  subpart  does  not  apply 
to  individual  contract  requirements  for 
services  in  contracts  not  having  as  their 
principal  purpose  the  furnishing  of 
services.  The  nomenclature,  type,  or 
particular  form  of  contract  used  by 
contracting  agencies  is  not 
determinative  of  coverage. 

22.1003-2  Geographical  coverage  of  the 
Act. 

The  Act  applies  to  service  contracts 
performed  in  the  United  States  (see 
22.1001).  The  Act  does  not  apply  to 
contracts  performed  outside  the  United 
States. 

22.1003-3  Statutory  exeniptions. 
The  Act  does  not  apply  to — 

(a)  Any  contract  for  construction, 
alteration,  or  repair  of  public  buildings 
or  public  works,  including  painting  and 
decorating; 

(b)  Any  work  required  to  be  done  in 
accordance  with  the  provisions  of  the 
Walsh-Healey  Public  Contracts  Act  (41 
U.S.C.  35-45); 

(c)  Any  contract  for  transporting 
freight  or  personnel  by  vessel,  aircraft, 
bus,  truck,  express,  railroad,  or  oil  or  gas 
pipeline  where  published  tanff  rates  are 
in  effect; 

(d)  Any  contract  for  furnishing 
services  by  radio,  telephone,  telegraph, 
or  cable  companies  subject  to  the 
Communications  Act  of  1934; 

(e)  Any  contract  for  public  utility 
services: 

(f)  Any  employment  contract 
providing  for  direct  services  to  a  Federal 
agency  by  an  individual  or  individuals: 
or 

(g)  Any  contract  for  operating  postal 
contract  stations  for  the  US.  Postal 
Service. 

22.1003-4  Administrative  limitations, 
variations,  tolerances,  and  exemptions. 

(a)  The  Secretary  of  Labor  may 
provide  reasonable  limitations  and  may 
make  rules  and  regulations  allowing 
reasonable  variations,  tolerances,  and 
exemptions  to  and  from  any  or  ali 
provisions  of  the  Act  other  than  section 
10  (41  U.S.C.  358).  These  will  be  made 
only  in  special  circumstances  where  it 
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has  been  determined  that  the  limitation, 
variation,  tolerance,  or  exemption  is 
nerpss.Trv  and  nroner  in  the  oublic 


the  types  of  equipment  exempted 
hereunder) 
ICl  Office/business  machines  not 


the  types  of  services  that  have  been 
found  to  be  covered  by  the  Act  (see  29 
CFR  4,130  for  additional  examoles); 
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(v)  The  disassembled  components,  if 
usable  (except  for  situations  where  the 
number  of  items  or  pieces  of  eauinment 


22.1003-7    Ou«8tiom  concerning 
appNcaMiity  of  ttM  Act 

If  the  rnnfrarfini?  nffirpr  niip«ti,inc  the 


contract  amount  is  expected  to  be  over 
$2,500  and  the  Act  is  appUcable.  (See 
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has  been  determined  that  the  limitation, 
variation,  tolerance,  or  exemption  is 
necessary  and  proper  in  the  public 
interest  or  to  avoid  the  serious 
impairment  of  Government  business, 
and  is  in  accord  with  the  remedial 
purpose  of  the  Act  to  protect  prevaihns 
labor  standards  (41  U.S.C,  353(b))  See 
29  CFR  4.123  for  a  listing  of 
administrative  exemptions,  tolerances, 
and  variations.  Requests  for  limitations, 
variances,  tolerances,  and  exemptions 
from  the  Act  shall  be  submitted  in 
writing  through  contracting  channels 
and  the  agency  labor  advisor  to  the 
Wage  and  Hour  Administrator. 

(b)  In  addition  to  the  statutory 
exemptions  cited  in  22,1003-3  of  this 
subsection,  the  Secretary  of  Labor  has 
exempted  the  following  types  of 
contracts  from  all  provisions  of  the  Act: 

(1)  Contracts  entered  into  by  the 
United  States  with  common  carriers  for 
the  carnage  of  mail  by  rail,  air  (except 
air  star  routes),  bus,  and  ocean  vessel, 
where  such  carnage  is  performed  on 
regularly  scheduled  runs  of  the  trains, 
airplanes,  buses,  and  vessels  over 
regularly  established  routes  and 
accounts  for  an  insubstantial  port. on  of 
the  revenue  therefrom. 

(2)  Any  contract  entered  into  by  the 
U.S.  Postal  Service  with  an  individual 
owner-operator  for  mail  service  if  it  is 
not  contemplated  at  the  time  the 
contract  is  made  that  the  owner- 
operator  will  hire  any  service  employee 
to  perform  the  services  under  the 
contract  except  for  short  periods  of 
vacation  time  or  for  unexpected 
contingencies  or  emergency  situations 
S'lch  as  illness,  or  accident. 

(3)  Contracts  for  the  carnd^e  of  freight 
or  personnel  if  such  carnage  is  subiact 
to  rates  covered  by  section  10721  of  the 
Intfrstate  Commerce  Act. 

(4)  Contracts  as  follows: 

(')  Contracts  principally  for  the 
maintenance,  calibration,  or  repair  of 
the  following  types  of  equipment  are 
exempt,  subiect  to  the  restrictions  m 
subdivisions  (bj(4)(ii),  {b)(4)(iii),  and 
(b](41(iv)  of  this  subsection, 

(A)  Automated  data  processing 
equipment  and  office  information/word 
processing  systems, 

(B)  Scientific  equipment  and  medical 
apparatus  or  equipment  if  the 
application  of  micro-electronic  circuitry 
or  other  technology  of  at  least  similar 
sophistication  is  an  essential  element 
(for  example,  Federal  Supply 
Classification  (FSC)  Croup  65.  Class 
6515,  "Medical  Diagnostic  Equipment;" 
Class  6525,  'X-Ray  Equipment;  '  FSC 
Group  66,  Class  6630,  "Chemical 
.'\ndlysis  Instruments:  '  and  Class  6065, 
"Geographical  and  Astronomical 
li.struments, "  are  largely  composed  of 


the  t\  pes  of  equipment  exempted 
hereunder). 

(C)  Office/business  machines  not 
otherwise  exempt  pursuant  to 
subdivision  (b)(4)(i)(A)  of  this 
subsection,  if  such  services  are 
performed  by  the  manufacturer  or 
supplier  of  the  equipment. 

(ii)  The  exemption  set  forth  in  this 
subparagraph  (bl(4)  of  this  subsection 
shall  apply  only  under  the  following 
circumstances: 

(A)  The  Items  of  equipment  are 
commercial  items  which  are  used 
regularly  for  other  than  Government 
purposes  and  are  sold  or  traded  by  the 
contractor  in  substantial  quantities  to 
the  general  public  in  the  course  of 
normal  business  operations 

(B)  The  contract  services  are 
furnished  at  prices  which  are,  or  are 
based  on,  established  catalog  or  market 
prices  (see  29  CFR  4.123(e)(l)(ii)(B))  for 
the  maintenance,  calibration,  or  repair 
of  such  commercial  items. 

(C|  The  contractor  utilizes  the  same 
compensation  (wage  and  fringe  benefits) 
plan  for  all  service  employees 
performing  work  under  the  contract  as 
the  contractor  uses  for  equivalent 
employees  servicing  the  same 
equipment  of  commercial  customers. 

(D)  The  contractor  certifies  in  the 
contract  to  the  provisions  in  subdivision 
(b)(4)(ii)  of  this  subsection.  (See 
22.1006(e).) 

(iii){A)  Determinations  of  the 
applicability  of  this  exemption  shall  be 
made  in  the  first  instance  by  the 
contracting  officer  before  contract 
award.  In  determining  that  the 
exemption  applies,  the  contracting 
officer  shall  consider  all  factors  and 
make  an  affirmative  determination  that 
all  of  the  above  conditions  have  been 
met. 

(B)  If  any  potential  offerors  would  not 
qualify  for  the  exemption,  the 
contracting  officer  shall  incorporate  in 
the  solicitation  the  Service  Contract  Act 
clause  (see  22.1005  and  22  1006(a))  and, 
if  the  contract  will  exceed  $2,500,  the 
appropriate  Department  of  Labor  wage 
determination  (see  22.1007). 

(iv)  If  the  Department  of  Labor 
determines  after  contract  award  that 
any  of  the  requirements  for  exemption  in 
subparagraph  (b)(4)  of  this  subsection 
have  not  been  met,  the  exemption  will 
be  deemed  inapplicable,  and  the 
contract  shall  become  subject  to  the 
Service  Contract  Act,  effective  as  of  the 
date  of  the  Department  of  Labor 
determination. 

22,1003-5    Some  examples  of  contracts 
covered. 

The  following  examples,  while  not 
definitive  or  exclusive,  illustrate  some  of 


the  types  of  services  that  have  been 
found  to  be  covered  by  the  Act  (see  29 
CFR  4,130  for  additional  examples): 

(a)  Motor  pool  operation,  parking. 
taxicab,  and  ambulance  services. 

(b)  Packing,  crating,  and  storage. 

(c)  Custodial,  janitorial,  housekeeping, 
and  guard  services. 

(d)  Food  service  and  lodging. 

(e)  Laundry,  dry-cleaning,  linen- 
supply,  and  clothing  alteration  and 
repair  services, 

(f)  Snow,  trash,  and  garbage  removal. 
(gj  Aerial  spraying  and  aerial 

reconnaissance  for  fire  detection. 

(h)  Some  support  services  at 
installations,  including  grounds 
maintenance  and  landscaping, 

(i)  Certain  specialized  services 
requinng  specific  skills,  such  as  drafting, 
illustrating,  graphic  arts,  stenographic 
reporting,  or  mortuary  services, 

(j)  Electronic  equipment  maintenance 
and  operation  and  engineering  support 
services, 

(k)  Maintenance  and  repair  of  all 
types  of  equipment,  for  example, 
aircraft,  engines,  electrical  motors, 
vehicles,  and  electronic, 
telecommunication,  office  and  related 
business  and  construction  equipment. 
(But  see  22,1003-^(b)(4),) 

(1)  Operation,  maintenance,  or 
logistics  support  of  a  Federal  facility. 

(m)  Data  collection,  processing  and 
analysis  services. 

22.1003-6    Repair  distinguished  from 
remanufacturing  of  equipment 

(a)  Contracts  principally  for 
remanufacturing  of  equipment  which  is 
so  extensive  as  to  be  equivalent  to 
manufacturing  are  subject  to  the  VValsh- 
Healey  Public  Contracts  Act,  rather  than 
to  the  Service  Contract  Act. 
Remanufacturing  shall  be  deemed  to  be 
manufacturing  when  the  criteria  in 
either  subparagraphs  (a)(lj  or  laj(2)  of 
this  subsection  are  met. 

(11  Major  overhaul  of  an  item,  piece  of 
equipment,  or  materiel  which  is 
degraded  or  inoperable,  and  under 
which  all  of  the  following  conditions 
exist: 

(i)  The  item  or  equipment  is  required 
to  be  completely  or  substantially  torn 
down  into  individual  component  parts. 

(ii)  Substantially  all  of  the  parts  are 
reworked,  rehabilitated,  altered  and/or 
replaced. 

(ni)  The  parts  are  reassembled  so  as 
to  furnish  a  totally  rebuilt  item  or  piece 
of  equipment. 

(iv)  Manufacturing  processes  similar 
to  those  which  were  used  in  the 
manufacturing  of  the  item  or  piece  of 
equipment  are  utilized. 


(v)  The  disassembled  components,  if 
usable  (except  for  situations  where  the 
number  of  items  or  pieces  of  equipment 
involved  are  too  few  to  make  it 
practicable)  are  commingled  with 
existing  inventory  and,  as  such,  lose 
their  identification  with  respect  to  a 
particular  piece  of  equipment. 

(vi)  The  items  or  equipment 
overhauled  are  restored  to  original  life 
expectancy,  or  nearly  so. 

(vii)  Such  work  is  [jerformed  in  a 
facility  owned  oropierated  by  the 
contractor. 

(2)  Major  modification  of  an  item, 
piece  of  equipment,  or  materia!  which  is 
wholly  or  partially  obsolete,  and  under 
which  all  of  the  following  conditions 
exist: 

(i)  The  item  or  equipment  is  required 
to  be  completely  or  substantially  torn 
down. 

(ii)  Outmoded  parts  are  replaced. 

(iii)  The  item  or  equipment  is  rebuilt 
or  reassembled. 

(iv)  The  contract  work  results  in  the 
furnishing  of  a  substantially  modified 
item  in  a  usable  and  serviceable 
condition. 

(v)  The  work  is  performed  in  a  facility 
owned  or  operated  by  the  contractor. 

(b)  Remanufacturing  does  not  include 
the  repair  of  damaged  or  broken 
equipment  which  does  not  require  a 
complete  teardown,  overhaul,  and 
rebuild  as  described  in  subparagraphs 
{a](l)  and  (a)(2)  of  this  subsection,  or  the 
periodic  and  routine  maintenance, 
preservation,  care,  adjustment,  upkeep, 
or  servicing  of  equipment  to  keep  it  in 
usable,  serviceable,  working  order.  Such 
contracts  typically  are  billed  on  aa 
hourly  rate  (labor  plus  materials  and 
parts)  basis.  Any  contract  principally  for 
this  type  of  work  is  subject  to  the 
Service  Contract  Act.  Ex.amples  of  such 
work  include  the  following: 

(1)  Repair  of  an  automobile,  truck,  or 
other  vehicle,  construction  equipment, 
tractor,  crane,  aerospace,  air 
conditioning  and  refrigeration 
equipment,  electric  motors,  and  ground 
powered  industrial  or  vehicular 
equipment. 

(2)  Repair  of  typewriters  and  other 
office  equipment  (but  see  22.1003- 
4(b)(4)). 

(3)  Repair  of  appliances,  radios, 
television  sets,  calculators,  and  other 
electronic  equipment. 

(4)  Inspecting,  testing,  calibration, 
painting,  packaging,  lubrication,  tune-up, 
or  replacement  of  internal  parts  of 
equipment  listed  in  subparagraphs 
(b)(1),  (b)(2).  and  (b)(3)  of  this 
subsection, 

(5)  Reupholstering,  reconditioning, 
repair,  and  refinishing  of  furniture. 


22.1003-7    Ouesttona  concerning 
appNcaWiity  of  ttw  Act 

If  the  contracting  officer  questions  the 

applicability  of  the  Act  to  an 
acquisition,  the  contracting  officer  shall 
request  the  advice  of  the  agency  labor 
advisor.  Unresolved  questions  shall  be 
submitted  in  a  timely  manner  to  the 
Administrator.  Wage  and  Hour  Division, 
for  determination. 

22.1004  Department  of  Labor 
respon«ibiBttM  and  regulations. 

Under  the  Act.  the  Secretarv  of  Labor 
is  authonzcd  and  directed  to  enforce  the 
provisions  of  the  Act,  make  rules  and 
regulations,  issue  orders,  hold  hearings, 
make  decisions,  and  take  other 
appropriate  action.  The  Drpartmenf  of 
Labor  has  issued  implementing 
regulations  on  such  matters  as — 

(a)  Service  contract  labor  standards 
provisions  and  procedures  (29  CFT?  Part 
4,  Subpart  A): 

(b)  Wage  determination  procedures 
(29  CFR  Part  4.  Subpart  B|; 

(c)  Application  of  the  Act  (mlings  and 
interpretations)  (29  CFR  Part  4,  Subpart 
C): 

(d)  Compensation  standards  (29  CFR 
Part  4.  Subpart  D): 

(e)  Enforcement  (29  CFR  Part  4. 
Subpart  E): 

(f)  Safe  and  sanitary  working 
conditions  (29  CFR  Part  1925): 

(g)  Rules  of  practice  for  administrative 
proceedings  enforcing  service  contract 
labor  standards  (29  CFR  Part  6);  and 

(h)  Practice  before  the  Board  of 
Service  Contract  Appeals  (29  CFR  Part 
fi). 

22.1005  Clause  for  contracts  o(  S2.500  or 
less. 

The  contracting  officer  shall  in.sert  the 
clause  at  52.222-40,  Service  Contract 
Act  of  1965,  as  amended — Contracts  of 
$2,500  or  Less,  in  solicitations  and 
contracts  if  the  contract  is  subject  to  the 
Act  and  is  (a)  for  $2, ,500  or  less  or  (b)  for 
an  indefinite  dollar  am.ount  and  the 
contracting  officer  knows  in  advance 
that  the  contrdct  amount  will  not  exceed 
?2,500, 

22.1006  Clauses  for  contracts  ovet  $2,500. 

(a)  The  contracting  nffirrr  shall  insert 
the  clause  at  52.222-41,  Service  Contract 
Act  of  1965,  as  amended,  in  solicitations 
and  contracts  if  the  contract  is  subject 
to  the  Act  and  is  (1)  for  over  $2,500  or  (2) 
for  an  indef  nite  dollar  amount  and  the 
contracting  officer  does  not  know  in 
advance  that  the  contract  amount  will 
be  $2,500  or  less. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.222-42.  Statement  of 
Equivalent  Rates  for  Federal  Hires,  in 
solicitations  and  contracts  if  the 


contract  amount  is  expected  to  be  over 
$2,500  and  the  Act  is  applicable.  (See 
22.1016.) 

(c)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.222-43,  Fair  Labor 
Standards  Act  and  Service  Contract 
Act — Price  Adjustment  (Multiple  Year 
and  Option  Contracts),  or  another 
clause  which  accomplishes  the  same 
purpose,  in  solicitations  and  contracts  if 
the  contract  is  expected  to  be  a  fixed- 
price  service  contract  containing  the 
clause  at  52.222-41,  Service  Contract 
Act  of  1965,  as  amended,  and  is  a 
multiple  year  contract  or  is  a  contract 
with  options  to  renew  which  exceeds 
the  small  purchase  limitation.  The 
clause  may  be  used  in  contracts  that  do 
not  exceed  the  small  purchase 
limitation.  The  clause  at  52.222-43.  Fair 
Labor  Standards  Act  and  Service 
Contract  Act— Price  Adjustment 
(Multiple  Year  and  Option  ContracU). 
applies  to  both  contracts  subject  to  area 
prevailing  wage  determinations  and 
contracts  subject  to  the  incumbent 
contractor's  collective  bargaining 
agreement  in  effect  during  this  contract's 
preceding  contract  period  (see  22.1002-2 
and  22.1002-3).  Contracting  officers  shall 
ensure  that  contract  prices  or  contract 
unit  price  labor  rates  are  adjusted  only 
to  the  extent  that  a  contractor's 
increases  or  decreases  in  applicable 
wages  and  fringe  benefits  are  made  to 
comply  with  the  requirements  set  forth 
in  the  clauses  at  S2.222-43 
(subparagraphs  (c)  (1).  (2)  and  (3)),  or 
52J22-44  (subparagraphs  (b)  (1)  ai»d  (2J). 
(For  example,  the  prior  year  wage 
determination  required  a  minimum  wage 
rate  of  S4.00  per  hour.  The  contractor 
actually  paid  $4.ia  The  new  wage 
determination  increases  the  mmiminn 
rate  to  $4.50.  The  contractor  increases 
the  rate  actually  paid  to  $4.75  per  hour. 
The  allowable  price  adjustment  is  $.40 
per  hour.) 

(2)  The  contracting  officer  shall  insert 
the  clause  at  52.222-44.  Fair  Labor 
Standards  Act  and  Service  Contract 
Act — Price  Adjtntment  in  solicitations 
and  contracts  if  the  contract  is  expected 
to  be  a  fixed-price  service  contract 
containing  the  clause  at  52,222-41, 
Service  Contract  Act  of  1965,  as 
amended,  exceeds  the  small  purchase 
limitation,  and  is  not  a  multiple  year 
contract  or  is  not  a  contract  with  options 
to  renew.  The  clause  may  be  used  in 
contracts  that  do  not  exceed  the  small 
purchase  hmitation.  The  clause  at 
52.222-44,  Fair  Labor  Standards  Act  and 
Service  Contract  Act — Price 
Adjustment,  applies  to  both  contracts 
subject  to  area  prevailing  wage 
determinations  and  contracts  subject  to 
contractor  collective  bargaining 
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agreements  (see  22.1TO2-:  and  22.1002- 

3). 

(3)  The  clauses  prescribed  in 
paragraph  22.1006(c)(1)  cover  situations 
in  which  revised  minimum  wage  rates 
are  applied  to  contracts  by  operation  of 
law.  or  by  revision  of  a  wage 
determination  in  connection  with  (i) 
exercise  of  a  contract  option  or  (ii) 
extension  of  a  multiple  year  contract 
into  a  new  program  year  If  a  clause 
prescribed  in  16.203-4(d)  is  used,  it  must 
not  conflict  with,  or  duplicate  payment 
under,  the  clauses  prescribed  m  this 
paragraph  22.1006(c]. 

(d)  The  contracting  ofncer  shall  insert 
the  clause  at  52.222-47,  Service  Contract 
Act  (SCA)  Minimum  Wages  and  Fringe 
Benefits,  if — 

(1)  The  clause  at  52.222-41  applies; 

(2)  The  contract  resulting  from  the 
solicitation  succeeds  a  contract  for 
substantially  the  same  services  to  be 
performed  in  the  same  locality, 

(3)  The  incumbent  contractor  has 
negotiated  or  is  negotiating  a  collective 
bargaining  agreement  with  some  or  all 
of  its  service  employees;  and 

(4)  All  applicable  Department  cf 
Labor  wage  detennmations  have  been 
requested  but  not  received. 

(e)(1)  The  contracting  officer  shall 
insert  the  clause  at  52,222-18.  Exemption 
from  Application  of  Service  Contract 
Act  F^rovisions,  in  any  solicitation  and 
resulting  contract  calling  for  the 
maintenance,  calibration,  and/or  repair 
of  ADP,  scientific  and  medical,  and 
cffice  and  business  equipment  if  the 
contracting  officer  determines  that  the 
resultant  contract  m.ay  be  exempt  from 
Service  Contract  Act  coverage  as 
described  at  22.1003-4(b)(4). 

(2)  If  the  successful  offeror  does  not 
certify  that  the  exemption  applies,  the 
contracting  officer  shall  not  insert  the 
clause  at  52,222-18  and  instead  shall 
insert  in  the  contract  (i)  the  applicable 
Service  Contract  Act  clause(s)  and  (ii) 
the  appropriate  Department  of  Labor 
wage  determination  if  the  contract 
exceeds  S2.500. 

(f]  The  contracting  officer  shall  insert 
the  clause  at  52.222-19,  Service  Contract 
Act — Place  of  Performance  Unknown,  if 
using  the  procedures  prescribed  in 
22,1009-4. 

22.1007    Requirement  to  submit  Notice  (SF 
98/9«a). 

The  contracting  officer  shall  submit 
Standard  Forms  98  and  98a  (see  53.301- 
98  and  53. 301 -98a  j.  "Notice  of  Intention 
to  Maice  a  Service  Contract  and 
Response  to  Notice"  and  "Attachment 
\'  (both  forms  hereinafter  referred  to  as 
"Notice"),  together  with  any  required 
supplemental  information  to  the 
.Administrator,  Wage  and  Hour  Division, 


Employment  Standards  Administration. 
U,S.  Department  of  Labor,  Washington, 
DC  20210,  for  the  following  service 
contracts: 

(a)  Each  new  soUcitation  and  contract 
in  excess  of  $2,500. 

(b)  Each  contract  modification  which 
brings  the  contract  above  $2,500  and— 

(1)  Extends  the  existing  contract 
pursuant  to  an  option  clause  or 
otherwise;  or 

(2)  Changes  the  scope  of  the  contract 
whereby  labor  requirements  are  affected 
significantly. 

(c)  Each  multiple  year  contract  in 
excess  of  $2,500  upon— 

(1)  Annual  anniversary  date  if  the 
contract  is  subject  to  annual 
appropriations;  or 

(2)  Biennial  anniversary  date  if  the 
contract  is  not  subject  to  annual 
appropriations  and  its  proposed  term 
exceeds  2  years — unless  otherwise 
advised  by  the  Wage  and  Hour  Division 
(see  22.1008-5). 

22.1008    Procedures  for  prtparii-g  ano 
submitting  Notice  (SF  98/98a). 

22.1008-1     Preparation  of  Notice  (SF  98/ 
98a). 

The  contracting  officer  shall  complete 
and  submit  the  Notice  in  accordance 
with  the  instructions  on  the  SF  98  and 
shall  supplement  it  with  information 
required  under  this  section.  Care  should 
be  taken  to  ensure  that  all  required 
information  is  provided  to  avert  return 
without  action  by  the  Department  of 
Labor.  The  contracting  officer  shall 
retain  a  copy  of  the  completed  Notice 
and  any  required  supplementary 
information  until  the  signed  and  dated 
response  to  the  Notice  is  received  from 
the  Department  of  Labor  and  placed  in 
the  contract  file. 

22.1008-2    Preparation  of  SF  98a. 

(a)  The  SF  9aa  shall  contam  the 
following  information  concerning  the 
service  employees  expected  to  be 
employed  by  the  contractor  and  any 
known  subcontractors  in  performing  the 
contract: 

(1)  All  classes  of  service  employees  to 
be  utilized. 

(i)  If  a  wage  determination  is  to  be 
based  on  a  collective  bargaining 
agreement  (CBA)  (see  22.1002-3  and 
22.1008-3),  use  the  exact  title  shown  in 
the  CBA. 

(ii)  For  other  than  subdivision  (a)(l)(i) 
of  this  subsection — 

(A)  Use  the  exact  title  shown  in  the 
Wage  and  Hour  Division's  Service 
Contract  Act  Directory  of  Occupations 
(see  paragraph  (b)  of  this  subsection). 

(B)  Provide  an  appropriate  job  title 
and  job  description  if  the  Directory 
cannot  be  used. 


(2)  The  estimated  number  of  service 
employees  in  each  class;  and 

(3)  The  wage  rate  that  would  be  paid 
each  class  if  employed  by  the  agency 
and  subject  to  the  wage  provisions  of  5 
use.  5341  or  5332  (see  22.1016). 

(b)(1)  The  Wage  and  Hour  Division's 
Service  Contract  Act  Directory  of 
Occupations  (Directory)  contains 
standard  job  titles  and  definitions 
(descriptions)  for  many  commonly 
utilized  service  employee  occupations 
Contracting  officers  shall  use  this 
Directory  to  the  maximum  extent 
possible  in  listing  service  employee 
classes  on  the  SF  98a.  This  usage  will 
enhance  the  timely  issuance  of 
com.prehensive  wage  determinations. 

(2)  If  the  job  title  contained  in  the 
Directory  differs  from  that  contained  in 
the  statement  of  work  but  the  job 
definition  (description)  in  the  Directory 
and  the  statement  of  work  match 
sufficiently,  the  contracting  officer  shall 
use  the  Directory  job  title, 

(3)  The  latest  edition  of  the  Directory 
is  available  for  sale  by  the 
Superintendent  of  Documents  and  may 
be  ordered  by  calling  (202)  78:^3238  or 
writing  to  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402.  Contracting 
agencies,  in  accordance  with  agency 
procedures,  are  responsible  for  notifying 
their  own  personnel  of  a  new  edition  of 
the  Directory. 

22. 1 008-3  Section  4(c)  successorship  with 
incumbent  contractor  collective  bargaining 
agreement. 

(a)  Early  in  the  acquisition  cycle,  the 
contracting  officer  shall  determine 
whether  section  4(c)  of  the  Act  affects 
the  new  acquisition.  The  contracting 
officer  shall  determine  whether  there  is 
a  predecessor  contract  and,  if  so, 
whether  the  incumbent  prime  contractor 
or  its  subcontractors  and  any  of  their 
employees  have  a  collective  barg^oning 
agreement. 

(b)  Section  4(c)  of  the  Act  provides 
that  a  successor  contractor  must  pay 
wages  and  fringe  benefits  (including 
accrued  wages  and  benefits  and 
prospective  increases)  to  service 
employees  at  least  equal  to  those  agreed 
upon  by  a  predecessor  contractor  under 
the  following  conditions: 

(1)  The  services  to  be  furnished  under 
the  proposed  contract  will  be 
substantially  the  same  as  services  being 
furnished  by  an  incumbent  contractor 
whose  contract  the  proposed  contract 
will  succeed. 

(2)  The  services  will  be  performed  in 
the  same  locality. 

(3)  The  incumbent  prime  contractor  or 
subcontractor  is  furnishing  such  services 


through  the  use  of  service  employees 
whose  wages  and  fringe  benefits  are  the 
subject  of  one  or  more  collective 
bargaining  agreements. 

(c)  The  application  of  section  4(c]  of 
the  Act  is  subject  to  the  following 
limitations: 

(1)  Section  4(c)  of  the  Act  will  not 
apply  if  the  incumbent  contractor  enters 
into  a  collective  bargaining  agreement 
for  the  first  time  and  the  agreement  does 
not  become  effective  until  after  the 
expiration  of  the  incumbent's  contract. 

(2)  If  the  incumbent  contractor  enters 
into  a  new  or  revised  collective 
bargaining  agreement  during  the  period 
of  the  incumbent's  performance  on  the 
current  contract,  the  terms  of  the  new  or 
revised  agreement  shall  not  be  effective 
for  the  purposes  of  section  4(c)  of  the 
Act  under  the  following  conditions: 

(i)(A)  In  sealed  bidding,  the 
contracting  agency  receives  notice  of  the 
terms  of  the  collective  bargaining 
agreement  less  than  10  days  before  bid 
opening  and  finds  that  there  is  not 
reasonable  time  still  available  to  notify 
bidders  (see  22.1012-3(a));  or 

(B)  For  contractual  actions  other  than 
sealed  bidding,  the  contracting  agency 
receives  notice  of  the  terms  of  the 
collective  bargaining  agreement  after 
award,  provided  that  the  start  of 
performance  is  within  30  days  of  award 
(see  22.1012-3fb));  and 

(ii)  The  contracting  officer  has  given 
both  the  incumbent  cototractor  and  its 
employees'  collective  bargaining  agent 
timely  written  notification  of  the 
applicable  acquisition  dates  (see 
22.1010). 

(d)  If  section  4(c)  of  the  Act  applies, 
the  contracting  officer  shall  obtain  a 
copy  of  any  collective  bargaining 
agreement  between  an  incumbent 
contractor  or  subcontractor  and  its 
employees.  Obtaining  a  copy  of  an 
incumbent  contractor's  collective 
bargaining  agreement  may  involve 
coordination  with  the  administrative 
contracting  officer  responsible  for 
administering  the  predecessor  contract. 
(Paragraph  (m)  of  the  clause  at  52.222- 
41,  Service  Contract  Act  of  1963,  as 
amended,  requires  the  incumbent  prime 
contractor  to  furnish  the  contracting 
officer  a  ccpy  of  each  collective 
bargaining  agreement.)  The  contacting 
officer  shall  submit  a  copy  of  each 
collective  bargaining  agreement  together 
with  any  related  documents  specifying 
the  wage  rates  and  fringe  benefits 
currently  or  prospectively  payable  undor 
each  agreement  with  the  Notice. 

(e)  Section  4(c)  of  the  Act  will  not 
;ipply  if  the  Secretary  of  Labor 
determine?  after  a  hearing  that  the 
wages  and  fringe  benefits  in  the 
predecessor  contractor's  collective 
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bargaining  agreement  are  substantially 
at  variance  with  those  which  prevail  for 
services  of  a  similar  character  in  the 
locality  or  are  not  the  result  of  arm's 
length  bargaining  (see  22.1013  and 
22.1021). 

(f)  If  the  services  are  being  furnished 
at  more  than  one  location  and  the 
collectively  bargained  wajjc  rates  and 
fringe  benefits  are  different  at  different 
locations  or  do  not  apply  to  one  or  more 
locations,  tne  contracting  officer  shall 
identify  the  locations  to  which  the 
agreements  apply. 

(g)  If  the  collective  bargaining 
agreement  does  not  apply  to  all  service 
employees  under  the  contract,  the 
contracting  officer  shall  separately  list 
on  the  SF  98a  the  service  employee 
classifications  (1)  subject  to  the 
collective  ba.'-gaming  agreement  and  (2) 
not  subject  to  any  collective  bargaining 
agreement. 

22.1008-4    Procedures  when  place  of 
performar>ce  Is  unkr>own.  See  22.1009. 

22.1008-5    Muttiple-year  contracts. 

If  the  proposed  contract  is  muli.ple 
year  and  is  not  subject  to  annual 
appropriations,  the  contracting  officer 
shall  furnish  with  the  Notice  a  statement 
in  wnti,ng  describing  thfi  type  of  funding 
and  giving  the  length  of  the  perfoimance 
period.  Unless  otherwise  adviaed  by  the 
wage  and  hour  division  that  a  Notice 
must  be  filed  on  the  annual  anniversary 
date,  the  contracting  officer  shall  submit 
a  new  Notice  on  each  biannual 
anniversary  date  of  the  multiple  year 
contract  if  its  term  is  for  a  period  in 
excess  of  2  years. 

22.1008-«    Contract  modifications 
(options,  exterwtor»8,  changes  In  scope) 
and  anniversary  dates. 

If  the  purpose  of  the  Notice  is  to 
obtain  a  wage  determination  for  an 


exerci 
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an  option,  an  extension  to 


the  contract  term,  a  change  in  scope  (see 
22.1007(b)(2)),  or  the  anniversary  date  of 
a  multiple  year  contract,  the  contracting 
officer  shall  fill  in  Box  2  of  the  SF  98  as 
follows: 

(a)  In  the  "Estimated  solicitation  date" 
subbox.  indicate,  as  appropriate:  "Mod- 
Exercise  of  Option";  "Mod-Extension"; 

"Mod-Change  in  Scope";  "Annual 
Anniversary ";  or  "Biennial 
Anniversary";  and 

(b)  In  the  "month/day /year"  subbox, 
indicate  the  date  the  wage 
determination  is  required. 

22.1008-7    Required  time  of  submission  of 
Notice. 

(d)  If  the  contract  action  is  for  a 
recurring  or  known  requirement,  the 
contracting  officer  shall  submit  the 
Notice  not  less  than  60  days  (nor  more 


than  120  days,  except  with  the  approval 
of  the  Wage  and  Hour  Division)  before 
the  earlier  of  (l)  issuance  of  any 
invitation  for  bids,  (2)  issuance  of  any 
request  for  proposals.  (3) 
commencement  of  negotiations,  (4) 
issuance  of  modification  for  exercise  of 
option,  contract  extension,  or  change  in 
scope.  (5)  annual  anniversary  date  of  a 
contract  for  more  than  1  year  subject  to 
annual  appropriations,  or  (6)  each 
biennial  anniversary  date  of  a  contract 
for  more  than  2  years  not  subject  to 
annual  appropriations  unless  otherwise 
advised  by  the  Wage  and  Hour  Division 
(see  22.1008-5). 

(b)  If  the  contract  action  is  for  a 
nonrecurring  or  unknown  requirement 
for  which  the  advance  planning 
described  in  paragraph  (a)  of  this 
subsection  is  not  feasible,  the 
contracting  officer  shall  submit  the 
Notice  as  soon  as  possible,  but  not  later 
than  30  days  before  the  contracting 
actions  in  paragraph  (a)  of  this 
subsection.  The  contracting  officer 
should  indicate  on  the  Notice  that  the 
requirement  is  nonrecurring  or  unknown 
and  advance  planning  was  not  feasible. 

(c)  If  exceptional  cu-cumstance» 
prevent  timely  submission,  as  required 
by  paragraphs  (a)  and  (b)  of  this 
subsection,  the  contracting  officer  shall 
submit  the  Notice  and  the  required 
supplemental  information  wi'h  a  written 
statement  of  the  reason  for  delay  as 
soon  as  practicable. 

(d)  In  an  emergency  situation 
requiring  an  immediate  wage 
determination  response,  the  contracting 
officer  shall,  in  accordance  with 
contracting  agency  procedures,  contact 
the  Wage  and  Hour  Division  by 
telephone  for  guidance  before 
submit*'"^'  '^"  v,,i.-f. 

22.100*     Place  c'  penor-.irxe  unknowiv 
22.1009-1     Gent  ai. 

If  the  place  of  performance  is 
unknown,  the  contracting  officer  may 
use  the  procedures  in  this  section.  The 
contracting  officer  should  first  attempt 
to  identify  the  specific  places  or 
geographical  areas  where  the  services 
might  be  performed  (see  22.1009-2)  and 
then  may  follow  the  procedures  either  in 
22.1009-<3  or  in  22.1009-4. 

22. 1 009-2    Attempt  to  Identify  possible 
places  of  performance. 

The  contracting  officer  should  attempt 
to  identify  the  specific  places  or 
geographical  areas  where  the  services 
might  be  performed.  The  following  may 
indicate  possible  places  of  performance: 

(a)  Locations  of  previous  contractors 
and  their  competitors. 

(b)  The  solicitation  mailing  list. 
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notice  (see  5.204). 

33  1004-3     All  Dos«ibla  olaces  of 


(1)  That  the  place  of  performance  is  22.1010    Notification  to  Interested  parties 
unknown.  under  collective  bargaining  agreements. 

(2)  The  possible  places  or  areas  of  (aj  The  contracting  officer  should 
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22.1012    Late  receipt  or  nonreceipt  of 
wage  determination. 

22.1012-1     General. 


contracting  agency  has  received  notice        negotiated  by  the  predecessor 
of  the  terms  of  the  new  or  changed  contractor  during  the  period  of 

collective  bargaining  agreement  less  performance  of  the  predecessor 
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fc)  Responses  to  a  presolicitation 

pijlice  (see  5.204). 

22.100^3    All  possible  places  Of 
performancs  l<Jentifl«<l. 

(ci]  If  I  he  contracting  officer  can 
ideitify  all  the  possible  places  or  areas 
of  performance  (even  though  the  actual 
place  of  performance  will  not  be  known 
until  the  successful  offeror  is  chosen), 
the  contracting  officer,  as  required  in 
Z2.1006.  shall  submit  the  Notice  to  the 
Wage  and  Hour  Division.  If  the  number 
cf  places  of  performance  exceeds  the 
space  available  on  the  Notice,  the 
contracting  officer  shall  provide  a  listing 
by  state-county-city/town  in  an 
attachment  to  the  Notice. 

(b)  The  Wage  and  Ffour  Division  may 
issue  a  wage  determination  for  each 
different  geographical  area  of 
perform.ance  identified  by  the 
contracting  officer,  or  in  unusual 
situations  it  may  issue  a  wage 
dete-mination  for  one  or  more  composite 
areas  of  performance  If  there  is  a 
substantial  number  of  places  or  areas  of 
performance  indicating  the  need  for  a 
wage  determination  for  one  or  more 
composite  areas  of  pe.-formance,  the 
contracting  officer  should,  before 
submitting  the  .Notice,  contact  the  Wage 
and  Hour  Division  concerning  the 
issuance  of  such  a  wage  determination. 

(c)  If  the  contracting  officer 
subsequently  learns  of  any  potential 
offerors  in  previously  unidentified 
places  before  the  closing  date  for 
submission  of  offers,  the  contracting 
officer  shall  follow  one  of  the  follovsung 
procedures; 

(1)  Continue  to  follow  the  procedures 
in  this  subsection  andi 

fi)  Submit  Notices  for  the  additional 
places  of  performance  to  the  Wage  and 
Hour  Division,  and 

(li)  Amend  the  solicitation  to  include 
all  wage  determinations  and.  if 
nccess.^ry.  extend  the  time  for 
submission  of  final  offers, 

(2)  Follow  the  procedures  in  22.1009-4 

22. 1 009-4    All  possible  places  of 
performance  not  identified. 

If  the  contracting  officer  believes  that 

there  may  be  offerors  interested  in 
performing  m  unidentified  places  or 
areas,  the  contracting  officer  may  use 
the  following  procedures: 

(a)  If  the  contracting  officer  has 
identified  possible  places  or  areas 
where  services  might  be  performed,  the 
contracting  officer  shall  submit  the 
Notice  to  the  Wage  and  Hour  Division 
(see  22,1009-3  (a)  and  (b)), 

(b)  Include  the  following  information 
in  the  Commerce  Business  Daily  Notice 
(see  5.207(0(4)): 


(1)  That  the  place  of  performance  is 
unknown. 

(2)  The  possible  places  or  areas  of 
performance  for  which  the  contracting 
officer  has  requested  wage 
determinations. 

(3)  That  the  contracting  officer  will 
request  wage  determinations  for 
additional  possible  places  of 
performance  if  asked  to  do  so  in  writing. 

(4)  The  time  and  date  by  which 
requests  for  wage  determinations  for 
additional  places  must  be  received  by 
the  contracting  officer. 

(c)  Insert  the  clause  at  52.222^9, 
Service  Contract  Act — Place  of 
Performance  Unknown,  in  solicitations 
and  contracts.  Include  the  information 
required  in  the  clause  by  subparagraphs 
{b)(2)  and  (b)(4)  of  this  subsection.  The 
closing  date  for  receipt  of  offerors' 
requests  for  wage  determinations  for 
additional  possible  places  of 
performance  should  allow  reasonable 
time  for  potential  offerors  to  review  the 
solicitation  and  determine  their  interest 
in  competing.  Generally,  10  to  15  days 
from  the  date  of  issuance  of  the 
solicitation  may  be  considered  a 
reasonable  period  of  time. 

(d)  The  procedures  in  14.304-1  shall 
apply  to  late  receipt  of  offerors'  requests 
for  wage  determinations  for  additional 
places  of  performance.  However,  late 
receipt  of  an  offeror's  request  for  a  wage 
determination  for  additional  places  of 
performance  does  not  preclude  the 
offeror's  competing  for  the  proposed 
acquisition. 

(e)  If  the  contracting  officer  receives 
any  timely  requests  for  wage 
determinations  for  additional  places  of 
performance  the  contracting  officer 
shall— 

(1)  Submit  Notices  for  the  additional 
places  of  performance  to  the  Wage  and 
Hour  Division:  and 

(2)  Amend  the  solicitation  to  include 
all  wage  determinations  and,  if 
necessary,  extend  the  time  for 
submission  of  final  offers. 

(f)  If  the  successful  offeror  did  not 
make  a  timely  request  for  a  wage 
determination  and  will  perform  in  a 
place  of  performance  for  which  the 
contracting  officer  therefore  did  not 
request  a  wage  determination,  the 
contracting  officer  shall — 

(1)  Award  the  contract; 

(2)  Request  a  wage  determination:  and 

(3)  Incorporate  the  wage 
determination  in  the  contract, 
retroactive  to  the  date  of  contract  award 
and  with  no  adjustment  in  contract 
price,  pursuant  to  the  clause  at  52.222- 
49,  Service  Contract — Place  of 
Performance  Unknown. 


22.1010  Notification  to  Interested  parties 
under  collective  bargaining  agreements. 

(aj  The  contracting  officer  should 
determine  whether  the  incumbent  prime 
contractor's  or  its  subcontractors' 
service  employees  performing  on  the 
current  contract  are  represented  by  a 
collective  bargaining  agent.  If  there  is  a 
collective  bargaining  agent,  the 
contracting  officer  shall  give  both  the 
incumbent  contractor  and  its  employees' 
collective  bargaining  agent  written 
notification  of — 

(1)  The  forthcoming  successor 
contract  and  the  applicable  acquisition 
dates  (issuance  of  solicitation,  opening 
of  bids,  commencement  of  negotiations, 
award  of  contract,  or  start  of 
performance,  as  the  case  may  be);  or 

(2]  The  forthcoming  contract 
m.ndification  and  applicable  acquisition 
dates  (exorcise  of  option,  extension  of 
contract,  change  in  scope,  or  start  of 
performance,  as  the  case  may  be);  or 

(3)  The  forthcoming  multiple  year 
contract  anniversary  date  (annual 
anniversary  date  or  biennial  date,  as  the 
case  may  be). 

(b)  This  written  notification  must  be 
given  at  least  30  days  in  advance  of  the 
earliest  applicable  acquisition  date  or 
the  applicable  annual  or  bienn'al 
anniversary  date  in  order  for  the  time- 
of-receipt  limitations  in  22.1012-3  (a) 
and  (b)  to  apply.  The  contracting  officer 
shall  retain  a  copy  of  the  notification  in 
the  contract  file. 

22. 1 0 1 1  Response  to  Notice  by 
Department  of  l^t>or. 

22. 1 0 1 1  - 1    Department  of  l^bor  action. 

The  Wage  and  Hour  Division  will 
m.ark.  date,  and  sign  the  section  of  the 
SF  98  titled  "Response  to  Notice"  and 
return  the  signed  original  together  with 
appropriate  additional  material  (wage 
determination,  position/classification 
descriptions,  etc.).  The  Wage  and  Hour 
Division  will  take  one  of  the  following 
four  actions; 

(a)  Issue  and  attach  applicable  wage 
determination(s):  or 

(b)  Indicate  that  no  wage 
determination  is  in  effect  for  the  locality 
of  contract  performance;  or 

(c)  Indicate  that  the  Service  Contract 
Act  is  not  applicable  based  on 
information  submitted;  or 

(d)  Return  the  Notice  for  additional 
information  (see  22.100&-1). 

22. 1 01 1  -2    Requests  for  status  or 
expediting  of  response. 

Checking  the  status  or  the  expediting 
of  wage  determination  responses  shall 
be  made  in  accordance  with  contracting 
agency  procedures. 


22. 1 0 1 2    l^te  receipt  or  nonrecelpt  of 
wage  determination. 

22.1012-1     General. 

The  Wage  and  Hour  Administrator. 
generally,  will  issue  a  wage 
determination  or  revision  to  it  in 
response  to  a  .Notice.  The  contracting 
officer  shall  incorporate  the 
determination  or  revision  in  the 
particular  solicitation  and  contract  for 
which  the  wage  determination  was 
sought. 

22.1012-2    Response  to  timely  submission 
of  Notice — no  collective  bargaining 
agreement. 

(a)  If  the  contracting  officer  has  not 
received  a  response  from  the 
Departm.ent  of  Labor  within  60  days  (or 
30  days  if  a  nonrecurring  or  unknown 
requirement),  the  contracting  agency 
shall  contact  the  Wage  and  Hour 
Division  to  determine  when  the  wage 
determination  or  revision  can  be 
expected. 

(b)  In  sealed  bidding,  a  revision  of  a 
wage  determination  shall  not  be 
effective  if  a  collective  bargaining 
agreement  does  not  exist,  the  revision  is 
received  by  the  contracting  agency  less 
than  10  days  before  the  opening  of  bids, 
and  the  contracting  officer  finds  that 
there  is  not  reasonable  time  to 
incorporate  the  revision  in  the 
solicitation. 

(c)  For  contractual  actions  other  than 
sealed  bidding  where  a  collective 
bargaining  agreement  does  not  exist,  a 
revision  of  a  wage  determination 
received  by  the  contracting  agency  after 
award  of  a  new  contract  or  a 
modification  as  specified  in  22.1007(b) 
shall  not  be  effective  provided  that  the 
start  of  performance  is  within  30  days  of 
the  award  or  the  specified  modification. 
If  the  contract  does  not  specify  a  start  of 
performance  date  which  is  within  30 
days  of  the  award  or  the  specified 
modification,  and  if  contract 
performance  does  not  commence  within 
30  days  of  the  award  or  the  specified 
modification,  the  Department  of  Labor 
shall  be  notified  and  any  revision 
received  by  the  contracting  agency  not 
less  than  10  days  before  commencement 
of  the  work  shall  be  effective. 

(d)  The  limitations  in  paragraphs  (b) 
and  (c)  of  this  subsection  shall  apply 
only  if  a  timely  Notice  required  in 
22.1008-7  (a)  and  (b)  has  been 
submitted. 

22.1012-3    Response  to  timely  submission 
of  Notice — witti  collective  bargaining 
agreement. 

(a)  In  sealed  bidding,  a  wage 
determination  or  revision  based  on  a 
new  or  changed  collective  bargaining 
agreement  shall  not  be  effective  if  the 


contracting  agency  has  received  notice 
of  the  terms  of  the  new  or  changed 
collective  bargaining  agreement  less 
than  10  days  before  bid  opening  and  the 
contracting  officer  determines  that  there 
is  not  reasonable  time  to  incorporate  the 
new  or  changed  terms  of  the  collective 
bargaining  agreement  in  the  solicitation 
(see  52.222-47). 

(b)  For  contractual  actions  other  than 
sealed  bidding,  a  wage  determination  or 
revision  based  on  a  new  or  changed 
collective  bargaining  agreement  shall 
not  be  effective  if  notice  of  the  terms  of 
the  new  or  changed  collective 
bargaining  agreement  is  received  by  the 
contracting  agency  after  award  of  a 
successor  contract  or  a  modification  as 
specified  in  22.1007(b),  provided  that  the 
contract  start  of  performance  is  within 
30  days  of  the  award  of  the  contract  or 
of  the  specified  modification.  If  the 
contract  does  not  specify  a  start  of 
performance  date  which  is  within  30 
days  of  the  award  of  the  contract  or  of 
the  specified  modification,  or  if  contract 
performance  does  not  commence  within 
30  days  of  the  award  of  the  contract  or 
of  the  specified  modification,  any  notice 
of  the  terms  of  a  new  or  changed 
collective  bargaining  agreement 
received  by  the  agency  not  less  than  10 
days  before  commencement  of  the  work 
shall  be  effective  for  purposes  of  the 
successor  contract  under  section  4(c)  of 
the  Act. 

(c)  The  limitations  in  paragraphs  (a) 
and  (b)  of  this  subsection  shall  apply 
only  if  timely  Notices  and  notifications 
required  in  22.1008-7  and  22.1010  have 
been  given. 

(d)  If  the  contracting  officer  has  not 
received  a  response  from  the 
Department  of  Labor  within  60  days  (or 
30  days  if  a  nonrecurring  or  unknown 
requirement),  the  contracting  agency 
shall  contact  the  Wage  and  Hour 
Division  to  determine  when  the  wage 
determination  or  revision  can  be 
expected.  If  the  Department  of  Labor  is 
unable  to  provide  the  wage 
determination  or  revision  by  the  latest 
date  needed  to  maintain  the  acquisition 
schedule,  the  solicitation/contract 
action  should  proceed  according  to  the 
following  instructions: 

(1)  If  a  successorship/same  locality/ 
incumbent  collective  bargaining 
agreement  situation  exists,  the 
contracting  officer  shall  incorporate  in 
the  solicitation  the  wage  and  fringe 
benefit  terms  of  the  collective 
bargaining  agreement,  or  the  collective 
bargaining  agreement  itself,  and  the 
clause  at  52.222^7,  Service  Contract 
Act  (SCA)  Minimum  Wages  and  Fringe 
Benefits. 

(2)  The  terms  of  a  new  or  changed 
collective  bargaining  agreement. 


negotiated  by  the  predecessor 
contractor  during  the  period  of 
performance  of  the  predecessor 
contract,  will  not  apply  to  the  successor 
contract  under  the  conditions  set  forth 
in  paragraphs  (a),  (b),  and  (c)  of  this 
subsection. 

22.1012-4     Response  to  late  submls&ionof 

Notice — no  collective  ba'gaming 

agreement 

11  the  contracting  otticer  tias  not  filed 
the  Notice  within  the  time  limits  in 
22.10Gft-7,  and  thus  has  not  received  a 
response  from  the  Department  of  Labor, 
and  a  successorship/same  locality/ 
incumbent  collective  bargaining 
agreement  situation  does  not  exist,  the 
contracting  officer  shall  contact  the 
Wage  and  Hour  Division  to  determine 
when  the  wage  determination  or 
revision  can  be  expected.  If  the 
Department  of  Labor  is  unable  to 
provide  the  wage  determination  or 
revision  by  the  latest  date  needed  to 
maintain  the  acquisition  schedule,  the 
contracting  officer  shall  use  the  latest 
wage  determination  or  revision,  if  any, 
incorporated  in  the  existing  contract.  If 
any  new  or  revised  wage  determination 
is  received  later  in  response  to  the 
Notice,  the  contracting  officer  shall 
include  it  in  the  solicitation  or  contract 
within  30  calendar  days  of  receipt.  If  the 
contract  has  been  awarded,  the 
contracting  officer  shall  equitably  adjust 
the  contract  price  to  reflect  any  changed 
cost  of  performance  resulting  from 
incorporating  the  wage  determination  or 
revision.  The  Administrator.  Wage  and 
Hour  Division,  may  require  retroactive 
application  of  the  wage  determination 
for  a  contractual  action  over  $2,500 
using  more  than  five  service  employees. 
These  provisions  are  not  intended  to 
alter  the  contracting  officer's 
responsibility  to  make  timely 
submissions  as  required  in  22.1008-7. 

22. 1 0 1 2-5    Response  to  late  submission  of 
Notice — witti  collective  bargaining 
agreement 

If  the  contracting  officer  has  not  filed 
the  Notice  within  the  time  Umits  in 
22.1008-7,  has  not  received  a  response 
from  the  Department  of  Labor,  and  a 
successorship/same  locality/incumbent 
collective  bargaining  agreement 
situation  exists,  the  contracting  officer 
shall  contact  the  Wage  and  Hour 
Division  to  determine  when  the  wage 
determination  or  revision  can  be 
expected.  If  the  Department  of  Labor  is 
unable  to  provide  the  wage 
determination  or  revision  by  the  latest 
date  needed  to  maintain  the  acquisition 
schedule,  the  contracting  officer  shall 
incorporate  in  the  solicitation  the  wage 
and  fringe  benefit  terms  of  the  collective 
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bargaining  agreement,  or  the  collective 
bargaining  agreement  itself,  and  the 
clause  at  52.222-^7,  Service  Contract 
.^ct  (SCA1  Minimum  Wages  and  Fringe 
Benefits.  If  the  contract  has  been 
awarded,  an  equitable  adjustment 
following  receipt  of  the  wage 
determination  or  revision  will  not  be 
required,  since  the  wage  determination 
or  revision  will  be  based  on  the 
economic  terms  of  the  collective 
bargaining  agreement. 

22.1013  Review  of  wafl«  determination. 

(a)  Based  or  mcumbent  collective 
bargcinins  a^reemert.  (1)  If  wa^es, 
fringe  benefits,  or  periodic  mrrt^.nses 
provided  for  in  a  collective  bargaining 
agreement  vary  substantially  from  those 
prevailing  for  similar  services  in  the 
locality,  the  contracting  officer  shall 
immediately  contact  the  agency  labor 
ad\  isor  to  consider  instiluiing  the 
procedures  in  22,1021, 

(2)  If  the  contracting  officer  believes 
that  an  incumbent  or  preJecessor 
contractor's  agreement  was  not  the 
result  of  arm's  length  negotiations,  the 
contracting  officer  shall  contact  the 
agency  labor  advisor  to  determine 
appropriate  action. 

(bj  Based  on  other  than  incumbent 
collective  bargaining  agreement.  Upon 
receiving  a  wa^je  determination  not 
prediCdted  upon  a  collective  bargaining 
agreement,  the  contracting  officer  shall 
ascertain — 

(1)  If  the  wage  determination  does  not 
conform  with  wages  and  fringe  benefits 
prevailing  for  similar  services  in  the 
local. ty;  or 

(2)  If  the  wage  determination  contains 
significant  errors  or  omissions.  If  either 
subparagraph  (b)fl)  or  (b)(2)  of  this 
section  is  evident,  the  contracting  officer 
shall  contact  the  agency  labor  advisor  to 
dc'ermine  appropriate  action. 

22.1014  Delay  of  acquisition  dates  over  60 
days. 

If  any  invitation  for  bids,  request  for 
proposals,  bid  opening,  or 
commencement  of  negotiation  for  a 
proposed  contract  for  which  a  wage 
determination  was  provided  in  response 
to  a  Notice  has  been  delayed,  for 
whatever  reason,  more  than  60  days 
from  surh  date  as  indicated  on  the 
submitted  Notice,  the  contracting  officer 
shall,  in  accordance  with  agency 
procedures,  contact  the  Wage  and  Hour 
Division  for  the  purpose  of  df.'termining 
whether  the  wage  determination  issued 
under  the  initial  submission  is  still 
current.  .\ny  revision  of  a  wage 
determination  received  by  the 
contracting  agency  as  a  result  of  that 
communication,  or  upon  discovery  by 
the  Department  of  Labor  of  a  delay, 


shall  supersede  the  earlier  response  as 
the  wage  determination  applicable  to 
the  particular  acquisition  subject  to  the 
time  frames  in  22.1012-2(a)  and  (b). 

22.1015     Discovery  of  errors  by  ttie 
Department  of  Labor. 

If  the  Department  of  Labor  discovers 
and  determines,  whether  before  or  after 
a  contract  award,  that  a  contracting 
officer  made  an  erroneous  determination 
that  the  Service  Contract  Act  did  not 
apply  to  a  particular  acquisition  or 
failed  to  include  an  appropriate  wage 
determination  in  a  covered  contract,  the 
contracting  officer,  within  30  days  of 
notification  by  the  Department  of  Labor, 
shall  include  in  the  contract  the  clause 
at  52.222-41  and  any  applicable  wage 
determination  issued  by  the 
Administrator.  If  the  contract  is  subject 
to  section  10  of  the  Act  (41  U.S.C.  358). 
the  Administrator  may  require 
retroactive  application  of  that  wage 
determination.  The  contracting  officer 
shall  equitably  adjust  the  contract  price 
to  reflect  any  changed  cost  of 
performance  resulting  from 
incorporating  a  wage  determination  or 
revision. 

22.1015    Statement  of  eciuivalent  rates  for 
Federal  hires. 

(aj  The  statement  required  under  the 
clause  at  52.222-4Z  Statement  of 
Equivalent  Rates  for  Federal  Hires,  (see 
22.1006(b))  shall  set  forth  those  wage 
rates  and  fringe  benefits  that  would  be 
paid  by  the  contracting  activity  to  the 
various  classes  of  service  employees 
expected  to  be  utilized  under  the 
contract  if  5  U.S.C.  5332  (General 
Schedule — white  collar)  and/or  5  U.S.C. 
5341  (Wage  Board — blue  collar)  were 
applicable. 

(b)  Procedures  for  computation  of 
these  rates  are  as  follows: 

(1)  Wages  paid  blue  collar  employees 
shall  be  the  basic  hourly  rate  for  each 
class.  The  rate  shall  be  Wage  Board  pay 
schedule  step  two  for  nonsupervisory 
service  employees  and  step  three  for 
supervisory  service  employees. 

(2)  Wages  paid  white  collar 
employees  shall  be  an  hourly  rate  for 
each  class.  The  rate  shall  be  obtained 
by  dividing  the  general  pay  schedule 
step  one  biweekly  rate  by  80. 

(3)  Local  civilian  personnel  offices  can 
assist  in  determining  and  providing 
grade  and  salary  data. 

22.1017    Notice  of  award. 

Whenever  an  agency  awards  a 
service  contract  subject  to  the  Act 
which  may  be  in  excess  of  $25,000  and 
that  agency  does  not  report  the  award  to 
the  Federal  Procurement  Data  System,  it 
shall  furnish  an  original  and  one  copy  of 


Standard  Form  99,  Notice  of  Award  of 
Contract  (see  53.301-99)  to  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  Department 
of  Labor,  unless  it  makes  other 
arrangements  with  the  Wage  and  Hour 
Division  for  notifying  it  of  contract 
awards, 

22. 1 0 1 8  Notification  to  contractors  and 
employees. 

The  contracting  off.cer  shall  take  the 
following  steps  to  ensure  that  service 
employees  are  notified  of  minimum 
wages  and  fringe  benefits, 

(a)  As  soon  as  possible  after  contract 
award,  inform  the  contractor  of  the 
labor  standards  requirements  of  the 
contract  relating  to  the  Act  and  of  the 
contractor's  responsibilities  under  these 
requirements,  unless  it  is  clear  that  the 
contractor  is  fully  informed, 

(b)  At  the  time  of  award,  furnish  the 
contractor  Department  of  Labor 
Publication  WH-1313,  Notice  to 
Employees  Working  on  Government 
Contracts,  for  posting  at  a  prominent 
and  accessible  place  at  the  worksite 
before  contract  performance  begins.  The 
publication  advises  employees  of  the 
compensation  (wages  and  fringe 
benefits)  required  to  be  paid  or 
furnished  under  the  Act  and  satisfies  the 
notice  requirements  in  paragraph  (g)  of 
the  clause  at  52.222-41.  Service  Contract 
Act  of  1965.  as  amended, 

(c)  Attach  any  applicable  wage 
determination  to  Publication  WH-1313. 

22.1019  Additional  classes  of  service 

employees. 

(a)  If  the  contracting  officer  is  aware 
that  contract  performance  involves 
classes  of  service  employees  not 
included  in  the  wage  determination,  the 
contracting  officer  shall  require  the 
contractor  to  classify  the  unlisted 
classes  so  as  to  provide  a  reasonable 
relationship  (i.e.,  appropriate  level  of 
skill  comparison)  between  the  unlisted 
classifications  and  the  classifications 
listed  in  the  determination  (see 
paragraph  (c)  of  the  clause  at  52.222^1, 
Service  Contract  Act  of  1965,  as 
amended).  The  contractor  shall  initiate 
the  conforming  procedure  before 
unlisted  classes  of  employees  perform 
contract  work.  The  contractor  shall 
submit  Standard  Form  (SF)  1444, 
Request  For  Authorization  of  Additional 
Classification  and  Rate,  The  contracting 
officer  shall  review  the  proposed 
classification  and  rate  and  promptly 
submit  the  completed  SF  1444  (which 
must  include  information  regarding  the 
agreement  or  disagreement  of  the 
employees'  representative  or  the 
employees  themselves  together  with  the 


agency  recommendation)  and  all  other 
pertinent  information  to  the  Wage  and 
Hour  Division,  Within  30  days  of  receipt 
of  the  request,  the  Wage  and  Hour 
Division  will  (1)  approve,  modify,  or 
disapprove  the  request  when  the  parties 
are  in  agreement  or  (2)  render  a  final 
determination  in  the  event  of 
disagreement  among  the  parties.  If  the 
Wage  and  Hour  Division  will  require 
more  than  30  days  to  take  action,  it  will 
notify  the  contracting  officer  within  30 
days  of  receipt  of  the  request  that 
additional  time  is  necessary. 

(b)  Some  wage  determinations  will  list 
a  series  of  classes  within  a  job 
classification  family,  for  example, 
Computer  Operators,  level  I.  II,  and  III, 
or  Electronic  Technicians,  level  I.  II,  and 
III.  or  Clerk  Typist,  level  I  and  II. 
Generally,  level  I  is  the  lowest  level.  It  is 
the  entry  level,  and  establishment  of  a 
lower  level  through  conformance  is  not 
permissible.  Further,  trainee 
classifications  may  not  be  conformed. 
Helpers  in  skilled  maintenance  trades 
(for  example,  electricians,  machinists, 
and  automobile  mechanics)  whose 
duties  constitute,  in  fact,  separate  and 
distinct  jobs  may  also  be  used  if  listed 
on  the  wage  determination,  but  may  not 
be  conformed.  Conformance  may  not  be 
used  to  artificially  split  or  subdivide 
classifications  listed  in  the  wage 
determination.  However,  conforming 
procedures  may  be  used  if  the  work 
which  an  employee  performs  under  the 
contract  is  not  within  the  scope  of  any 
classification  listed  on  the  wage 
determination,  regardless  of  job  title. 
(See  29  CFR  4.152.) 

(c)  Subm.inimum  rates  for  apprentices, 
student  learners,  and  handicapped 
workers  are  permissible  in  accordance 
with  paragraph  (q)  of  the  clause  at 
52.222-41,  Service  Contract  Act  of  1965. 
as  amended. 

22.1020    Seniority  lists. 

if  a  contract  is  performed  at  a  Federal 

facility  Vk'here  employees  may  be  hired/ 
retained  by  a  succeeding  contractor,  the 
incumbent  prime  contractor  is  required 
to  furnish  a  certified  list  of  all  service 
employees  on  the  contractor's  or 
subcontractor's  payroll  during  the  last 
month  of  the  contract,  together  with 
anniversary  dates  of  employment,  to  the 
contracting  officer  no  later  than  10  days 
before  contract  completion.  (See 
paragraph  (n)  of  the  clause  at  52.222-41, 
Service  Contract  Act  of  1965,  as 
amended,)  At  the  commencement  of  the 
succeeding  contract,  the  contracting 
officer  shall  provide  a  copy  of  the  list  to 
the  successor  contractor  for  determining 
employee  eligibility  for  vacation  or  other 
frinye  benefits  which  are  based  upon 
length  of  service,  including  service  with 


predecessor  contractors  if  such  benefit 
is  required  by  an  applicable  wage 
determination. 

22.1021  Substantial  variance  hearings. 

(a )  A  contracting  agency  or  other 
interested  party  may  request  a  hearing 
on  an  issue  presented  in  22.1013(a).  To 
obtain  a  hearing  for  the  contracting 
agency,  the  contracting  officer  shall 
submit  a  request  through  appropriate 
channels  (ordinarily  the  agency  labor 
advisor)  to  Administrator.  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U,S,  Department  of 
Labor,  Washington  DC  20210,  with 
sufficient  data  to  support  a  prima  facie 
showing  that  the  rates  at  issue  vary 
substantially  from  those  prevailing  for 
similar  services  in  the  locality.  The 
request  shall  also  include  (1)  the  number 
of  the  wage  determinations  at  issue,  (2) 
name  of  contracting  agency,  (3)  status  of 
the  acquisition  and  any  estimated 
acquisition  dates  (e.g.,  bid  opening, 
award,  and  commencement  of 
performance),  and  (4)  names  and 
addresses,  if  known,  of  interested 
parties. 

(b)  Unless  the  Administrator 
determines  that  extraordinary 
circumstances  exist,  the  Administrator 
will  not  consider  requests  for  a  hearing 
unless  received  as  specified  in 
subparagraphs  (b)(1)  and  (b)(2)  of  this 
section — 

(1)  For  sealed  bid  contracts,  more  than 
10  days  before  the  award  of  the 
contract; 

(2)  For  negotiated  contracts  and  for 
contracts  with  provisions  extending  the 
initial  term  by  option,  before  the 
commencement  date  of  the  contract  or 
the  follow-up  option  period,  as  the  case 
may  be. 

22.1022  Witht)olding  of  contract 
payments. 

Any  violations  of  the  clause  at  52.222- 
40,  Service  Contract  Act  of  1965.  as 
amended — Contracts  of  $2,500  or  Less, 
or  the  clause  at  52.222-41,  Service 
Contract  Act  of  1965.  as  amended, 
renders  the  responsible  contractor  liable 
for  the  amount  of  any  deductions, 
rebates,  refunds,  or  underpayments 
(which  includes  nonpayment)  of 
compensation  due  employees 
performing  the  contract.  The  contracting 
officer  may  withhold — or,  upon  written 
request  of  the  Department  of  Labor  from 
a  level  no  lower  than  that  of  Assistant 
Regional  Administrator.  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  Department  of  Labor, 
shall  withhold — the  amount  needed  to 
pay  such  underpaid  employees  from 
accrued  payments  due  the  contractor  on 
the  contract,  or  on  any  other  prime 


contract  (whether  subject  to  the  Service 
Contract  Act  or  not)  with  the  contractor. 
The  agency  shall  place  the  amount 
withheld  in  a  deposit  fund.  Such 
withheld  funds  shall  be  transferred  to 
the  Department  of  Labor  for 
disbursement  to  the  underpaid 
employees  on  order  of  the  Secretary  (or 
authorized  representatives),  an 
Administrative  Law  Judge,  or  the  Board 
of  Service  Contract  Appeals.  In  addition, 
the  Department  of  Labor  has  given 
blanket  approval  to  forward  withheld 
funds  pending  completion  of  an 
investigation  or  other  administrative 
proceeding  when  disposition  of  withheld 
funds  remains  the  final  action  necessary 
to  close  out  a  contract. 

22.1023  Termination  for  default 

As  provided  by  the  Act,  any 
contractor  failure  to  comply  with  the 
requirements  of  the  contract  clauses 
related  to  the  Act  may  be  grounds  for 
termination  for  default  (see  paragraph 
(k)  of  the  clause  at  52.222-41,  Service 
Contract  Act  of  1965,  as  amended). 

22.1024  Cooperation  witti  tt>e  Department 
of  Labor 

The  contracting  officer  shall  cooperate 
with  Department  of  Labor 
representatives  in  the  examination  of 
records,  interviews  with  service 
employees,  and  all  other  aspects  of 
investigations  undertaken  by  the 
Department.  When  asked,  agencies  shall 
furnish  the  Wage  and  Hour 
Administrator  or  a  designee,  any 
available  information  on  contractors, 
subcontractors,  their  contracts,  and  the 
nature  of  the  contract  services.  The 
contracting  officer  shall  promptly  refer, 
in  writing  to  the  appropriate  regional 
office  of  the  Department,  apparent 
violations  and  complaints  received. 
Employee  complaints  shall  not  be 
disclosed  to  the  employer. 

22.1025  Ineligibility  of  violators. 

A  list  of  persons  or  firms  found  to  be 
in  violation  of  the  Act  is  contained  in 
the  lists  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs  (see  9.404). 
No  Government  contract  may  be 
awarded  to  any  violator  so  listed 
because  of  a  violation  of  the  Act,  or  to 
any  firm,  corporation,  partnership,  or 
association  in  which  the  violator  has  a 
substantial  interest,  without  the 
approval  of  the  Secretary  of  Labor.  This 
prohibition  against  award  to  an 
ineligible  contractor  applies  to  both 
prime  and  subcontracts. 
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22.1024    D4«putM  concerning  labor 
ttundards. 

Disputes  concemmg  labor  standards 
requirements  of  the  contract  are  handled 
under  paragraph  (t)  of  the  contract 
clause  at  52.222-41,  Service  Contract 
Act  of  1965,  as  amended,  and  not  under 
the  clause  at  52.233-1,  Disputes, 

PART  25— FOREIGN  ACQUISITION 

21.  Subpart  25.10,  consisting  of 
sections  25.1000  through  25.1005.  is 
added  to  read  as  follows: 

Sut>part  25.10— Sanction*  tof  Violation*  of 
Export  Controls 

Sec 

25.1(XX3  Scope  of  subpart. 

25.1001  Definitions. 

25.1002  Policy 
25  1003  Exceptions. 

25.1004  Procedures. 

25.1005  Solicitation  provision  and  contract 
clause. 

Subpart  25.10— Sanctions  for 
Violations  of  Export  Controls 

25.1000  Scop*  of  subpart 

Section  2443  of  the  Multilateral  Export 
Control  Enhancement  Amendments  Act 
(Pub.  L  100-418).  August  23,  1988. 
referred  to  herein  as  "the  Act,"  directs 
the  President  to  impose  (a)  procurement 
sanctions  on  Toshiba  Corporation  and 
Its  subsidiary  Toshiba  Machine 
Com.pany,  and  on  Kongsbers 
Vaapenfabnkk  and  its  subsidiary 
Kongsberg  Trading  Company,  and  (b) 
import  sanctions  on  ail  products 
produced  by  Toshiba  Machine  Company 
and  Kongsberg  Trading  Co.mpany 
Executive  Order  12661.  dated  December 
27, 1988,  imposed  these  sanctions.  This 
subpart  implements  the  procurement 
sanctions.  Import  sanctions  are 
implemented  through  Department  of 
Treasury  regulations  (but  see  25.1004(c)). 

25.1001  Definitions. 

.•\s  used  in  this  subpart — 

"Component  part."  means  any  article 
which  IS  not  usable  for  its  intended 
functions  without  being  imbedded  or 
integrated  into  any  other  product  and 
which,  if  used  in  production  of  a 
finished  product,  would  be  substantially 
transform.ed  in  that  process. 

"Essential  to  United  States  products 
ur  production,"  means,  with  respect  to 
component  parts,  those  component  parts 
which  are  produced  by  a  sanctioned 
person,  that  are  necessary  for 
manufacture  or  processing  of  United 
States  products,  and  for  which  there  is 
no  suitable  alternative. 

'Finished  product,"  means  any  article 
■A'uch  IS  usable  for  its  intended  function 
without  being  imbedded  in  or  integrated 
into  any  other  product.  It  docs  not 


include  an  article  produced  by  a  person, 
other  than  a  sanctioned  person,  that 
contains  parts  or  com.ponents  of  the 
sanctioned  person  if  the  parts  or 
components  have  been  substantially 
transformed  dunng  production  of  the 
finished  product. 

"Information  and  technology." 
includes  instructions,  drawings, 
blueprints,  technical  data,  plans, 
software,  computer  programs,  and  other 
forms  of  intellectual  property  m  any 
form  or  medium.  Technology  also 
includes  component  parts,  finished 
products,  or  other  articles  if  purchased 
solely  to  demonstrate  such  technology, 
where  the  only  way  to  gain  access  to 
required  technology  is  to  purchase  a 
product  or  article  produced  by  a 
sanctioned  person. 

"Routine  servicing  and  maintenance," 
means  customary  servicing  and 
maintenance,  including  repairs  or 
installation  of  spare  parts  or  component 
parts.  The  term  also  includes  the 
temporary  importation  of  tools  and 
equipment  necessary  to  perform  such 
servicing  or  maintenance,  as  well  as 
reimportation  of  products  exported  for 
routine  servicing  and  maintenance. 

"Sanctioned  person,"  means  a 
company  or  other  foreign  person  upon 
whom  prohibitions  have  been  imposed 

"Spare  part,"  means  any  individual 
piece,  part,  or  subassembly  which  is 
intended  for  the  logistic  support  or 
repair  of  a  f-nished  product  and  not  as  a 
finished  product  itself. 

"Substantially  transformed,"  when 
referring  to  a  component  part  or  finished 
product,  means  that  the  part  or  product 
has  been  subjected  to  a  substantial 
manufacturing  or  processing  operation 
by  which  the  part  or  product  is 
converted  or  combined  into  a  new  and 
different  article  of  commerce  having  a 
new  name,  character,  and  use. 

"Suitable  alternative,"  means  an 
article  (a)  that  can  be  substituted  for  an 
article  produced  by  a  sanctioned  person. 
(b)  that  will  perform  the  same  functions 
or  is  capable  of  the  same  use,  and  (c)  is 
available  at  a  competitive  price. 

25.1002     Policy. 

(a)  During  the  period  beginning 
December  28. 1988.  and  ending 
December  28. 1991.  all  executive 
agencies,  departments,  and 
instrumentalities  of  the  United  Stales 
Government  are  prohibited  from 
contracting  with,  or  procuring  (including 
rental  and  lease/purchase)  directly  or 
indirectly  the  products  or  services  of.  (1) 
Toshiba  Corporatioa  (2)  Kongsberg 
Vaapenfabrikk.  (3)  Toshiba  Machine 
Company,  or  (4)  Kongsberg  Trading 
Company. 


(b)  The  prohibition  also  applies  to 
subsidiaries,  successor  entities,  or  joint 
ventures  of  Toshiba  Machine  Company 
or  Kongsberg  Trading  Company.  The 
prohibition  generally  does  not  apply  to 
subsidiaries,  successor  entities,  or  joint 
ventures  of  Toshiba  Corporation  or  of 
Kongsberg  Vaapenfabrikk.  except  when 
the  head  of  the  agency  or  designee 
determines  that  such  entities  have  been 
formed  for  the  specific  purpose  of 
circumventing  the  prohibition. 

(c)  Contracts  awarded  to,  or  contracts 
involving  the  provision  of  products  or 
services  of,  any  sanctioned  person. 
which  were  awarded  on  or  after  June  30, 
1987,  should  be  cancelled  or  terminated 
(in  whole  or  in  part)  as  soon  as 
practicable,  unless  one  of  the  exceptions 
in  25.1003  applies.  For  such  contracts 
awarded  prior  to  June  30, 1987.  which 
contain  options  to  increase  quantities  or 
period  of  performance,  the  options 
should  not  be  exercised  unless  one  of 
the  exceptions  in  25.1003  applies. 

25.1003    Exceptions. 

The  prohibition  in  25.1002  shall  not 
apply  when — 

(a)  The  Secretary  of  Defense  or 
designee  determines  that,  in  the  case  of 
procurement  of  defense  articles  or 
defense  services — 

(1 )  The  exercise  of  options  (under 
contracts  or  subcontracts,  entered  into 
prior  to  December  28,  1988)  are  for 
production  quantities  necessary  to 
satisfy  U.S.  operational  military 
requirements: 

(2)  The  sanctioned  person  is  a  sole 
source  supplier  of  essential  defense 
articles  or  services  and  no  alternative 
supplier  can  be  identified;  or 

|3)  Such  articles  or  services  are 
essential  to  the  national  security  under 
defense  coproduction  agreements. 

(b)  The  head  of  the  agency  or 
designee  determines  that  the 
procurement  is  for — 

(1)  Products  or  services  provided 
under  contracts  entered  into  before  June 
30. 1987  (but  see  25.1002(c)  regarding  the 
exercise  of  options); 

(2)  Spare  parts; 

(3)  Component  parts,  but  not  finished 
proflucts.  essential  lo  U.S.  products  or 
production; 

(4)  Routine  servicing  and  maintenance 
of  products;  or 

(5)  Information  and  technology. 

(c)  The  products  or  services  of  a 
sanctioned  person  are  acquired  from  a 
nonsanctioned  person  and  the 
contractor  agrees  that — 

(1)  The  products  provided  are 
designed  to  the  specifications  of  a 
nonsanctioned  person  and  marketed 


under  the  trademark,  brand  or  name  of 
that  person; 

(2)  The  business  relationship  between 
the  nonsanctioned  person  and  the 
sanctioned  person  clearly  existed  prior 
to  June  30. 1987;  and 

(3)  The  nonsanctioned  person  is  not 
directly  or  indirectly  owned  by  a 
sanctioned  person. 

(d)  Components  of  a  sanctioned 
person  have  been  substantially 
transformed  during  manufacture  of  a 
finished  product  of  a  nonsanctioned 
person. 

25.1004  Procedures. 

(a)  Determinations  required  by  25.1003 
(a)  or  (b)  shall  be  in  a  format  established 
by  agency  regulations.  The 
determination  shall  include  a 
description  of  the  article  or  service,  the 
quantities  of  articles,  and  the  scope  and 
period  of  performance  of  such  ser\ices. 

(b)  The  contract  file  shall  include  the 
determination  and  supporting  rationale 
to  permit  an  award  based  on  the 
exceptions  in  25.1003. 

(c)  The  clause  prescribed  in  25.1005 
reminds  the  contractor  of  its 
responsibility  for  complying  with 
applicable  import  regulations.  To 
facilitate  this  comphance,  the 
contracting  officer  shall  provide  the 
contractor  a  copy  of  ary  determination 
made  under  25,1003(a)  so  that  the 
contractor  may  provide  this 
determination  to  the  U.S.  Customs 
Service  pursuant  to  Department  of 
Treasury  Regulation  12.143.  However,  a 
separate  determination  by  the  Secretary 
of  the  Treasury  or  designee  is  required 
for  an  exception  to  the  import  sanctions 
imposed  upon  the  products  listed  in 
25.1003(b),  and  the  contractor  is 
responsible  for  obtaining  this 
determination. 

25.1005  Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.225-12.  Notice  of 
Restrictions  on  Contracting  with 
Sanctioned  Persons,  in  all  solicitations. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.225-13,  Restrictions  on 
Contracting  with  Sanctioned  Persons,  in 
all  solicitations  and  contracts. 

PART  32— CONTRACT  riNAMCING 

32.900    [Amended] 

22.  Section  32.908  is  amended  by 
revising  the  section  title  to  read  "32.908 
Contract  clauses". 


PART  33— PROTESTS,  DISPUTES.  AND 
APPEALS 

33.101  [Amended! 

23.  Section  33.101  is  amended  by 
removing  in  the  definition  "Interested 

party"  the  word  "could"  and  inserting  in 
its  place  "would". 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.102  [Amended] 

24.  Section  36.102  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b);  and  by  removing  the 
penod  at  the  end  of  paragraph  (c)  and 
inserting  in  its  place,  ";  and". 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

25.  Section  44.303(c)  is  revised  to  read 
as  follow^s; 

44.303    Extent  of  review. 

*  *  *  •  • 

(c)  Methods  of  evaluating 
subcontractor  responsibility,  including 
the  contractor's  use  of  the  list  of  Parties 
Excluded  from  Procurement  Programs 
(see  9, 404)  and,  if  the  contractor  has 
subcontracts  with  parties  on  the  list,  the 
docum.entation,  systems,  and  procedures 
the  contractor  has  established  to  protect 
ihe  Government's  interests  (see  9.405-2). 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

26.  Section  52.209-5  is  added  to  read 

as  follows: 

52.209-5    Certification  Regarding 
Debarment.  SuspensK>n.  Proposed 
Debarment,  and  Other  Responsibility 
Matters. 

As  prescnued  in  9.409(aj.  insert  the 

following  provision: 

Certification  Regarding  Debarment, 
Suspension.  Proposed  Deijarment,  and  Other 
Responsibility  Matters  (May  1989) 

(.i'!1 )  The  Offeror  certifies,  to  the  best  of  its 
k.nowle(i)je  and  belief,  that — 

( I  i  The  Offeror  and/or  any  of  its 
Principals — 

(A)Are(     )  are  not  (    )  presently 
debarred,  suspended,  proposed  for 
debarment,  or  declared  ineligible  for  the 
sward  of  contracts  by  any  Federal  agency; 

(B)  Have  (     ]  have  not  (     ).  within  a  3-year 
period  preceding  this  offer,  been  convicted  of 
or  had  a  civil  judsment  rendered  against 
them  for:  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
dttemptinj!  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local)  contract  or 
subcontract:  violation  of  Federal  or  state 
antitrust  statutes  relating  to  the  submission  of 
offers;  or  commission  of  embezzlement,  theft. 


forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property:  and 

(C)  Are  (    )  are  not  (    )  presently  indicted 
for.  or  otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  with,  commission  of 
any  of  the  offenses  enumerated  in 
subdivision  (a)(1)(i)(B}  of  this  provision. 

(ii)  The  Offeror  has  (    )  has  not  (    ),  within 
a  3-year  period  preceding  this  offer,  had  one 
or  more  contracts  terminated  for  default  by 
any  Federal  agency. 

(2)  "Principals,"  for  the  purposes  of  this 
certification,  means  officers;  directors; 
owners:  parmers:  and.  persons  having 
primary  management  or  supervisory 
responsibihties  within  a  business  entity  (e.g., 
general  manager,  plant  manager,  head  of  a 
subsidiary,  division,  or  business  segment  and 
similar  positions). 

This  certification  concerns  a  matter  wiihin 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  false,  fictitious,  or 
fraudulent  certification  may  render  the  maker 
subject  to  prosecution  under  section  1001. 
title  18.  United  States  Code. 

(b)  The  Offeror  shall  provide  immediate 
written  notice  to  the  Contracting  Officer  if  at 
any  time  prior  to  contract  award,  the  Offeror 
leams  that  its  certification  was  erroneous 
when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

(c)  A  certification  that  any  of  the  items  in 
paragraph  (a)  of  this  prortsiun  exists  will  not 
necessarily  result  in  withholding  of  an  award 
under  this  solicitation.  However,  the 
certification  will  be  considered  in  connection 
with  a  determination  of  the  Offeror's 
responsibility.  Failure  of  the  Offeror  to 
furnish  a  certification  or  provide  such 
additional  information  as  requested  by  the 
Contracting  Officer  may  render  the  Offeror 
nonresponsible. 

(d)  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render,  in  good 
faith,  the  certification  required  by  paragraph 
(a)  of  this  provision.  The  knowled^je  and 
information  of  an  Offeror  is  not  r«)uired  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of 
business  dealings. 

(e)  The  certification  in  paragraph  (a)  of  this 
provision  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when 
making  award.  If  it  is  later  determined  thai 
the  Offeror  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Government  the  Contracting 
Officer  may  terminate  the  contract  resulting 
from  this  solicitation  for  default 

(End  of  provision) 

27.  Section  52.209-6  is  added  to  read 
as  follows: 

51.209-6      Protecting  fie  Gove'n'T.ent'» 
Inte'est  When  Subcontracting  Wit,*^. 
Contractors  Debarred  Suspei'iled,  or 
Proposed  tor  Debarment 

As  prescribed  in  9.409(b).  insert  the 
following  clause: 


19828 


Federal  Register  /  Vol.  54.  No    87  /  Monday,  May  8.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  87  /  Monda\.  M,i>  8,  1989    '  Ru'es  and  Regulations 


l:>H^q 


Protecting  the  Goveramenl's  Interest  When 
Subcontracting  With  Contractor*  Debarred, 
Suspended,  or  Proposed  for  Debarment  (May 
1969) 

(a)  The  Government  suspends  or  debars 
Contractors  to  protect  the  Government  s 
in'erests.  Contractors  shall  no!  enter  mto  any 
subcontract  equal  to  or  in  excess  of  SCS.OOO 
with  a  Contractor  that  has  been  debarred, 
suspended,  or  proposed  for  debarment  unless 
there  is  a  compeilins  reason  to  do  so  If  a 
C.Tntractor  intends  to  subcontract  with  a 
party  that  is  deLarred.  suspended,  or 
proposed  for  debarment  (see  FAR  9.404  for 
information  on  the  list  of  Parties  Excluded 
from  ProcureT.ent  Prograrr.s).  a  corporate 
officer  or  designee  of  the  Contractor  shall 
no'ify  the  Contacting  Officer,  in  writing. 
before  enterng  into  such  subcontract.  The 
no';ce  must  include  the  following: 

(1)  The  prfme  of  'he  subcontractor; 

:2|  The  Contractor  s  knowledge  of  the 
reasi^ns  for  the  sub'ontractor  being  on  the 
hst  of  Parties  Excluded  from  Procurement 
l^ograms: 

(3)  The  compeilmg  reason(s)  for  doing 
business  with  the  subcontractor 
n.5'wi;hst,inding  its  inclusion  on  the  list  of 
Kari.es  Excluded  from  Procurement  Programs; 
and 

(4)  The  systems  and  procedures  the 
Contractor  has  established  to  ensure  that  it  is 
fully  protecting  the  Government's  interests 
when  dealing  with  such  subcontractor  in 
view  of  the  specific  basis  for  the  party's 
debarment,  suspension,  or  proposed 
debarment. 

(b)  The  Contractor's  compliance  with  the 
requirements  of  52.209-6  will  be  reviewed 
during  Contractor  Purchasing  System 

Re-,  lews  (see  FAR  Subpart  44.3). 

(End  of  clause)  ' 

28.  Part  52  is  amended  by  adding 
r:  insec'jtively  sections  52.222-40  through 
=  2  222-;4  and  52  222-47  through  52.222- 
41.  ar.d  th :■  authority  citation  continues 
to  read  as  follows: 

Sec 

52.222-40    Service  Contract  Act  of  1965.  as 

Amended— Contracts  of  $2,500  or  Less. 
52.222-41    Service  Contract  Act  of  1965,  as 

Amended. 
52.222-42    Statement  of  Equivalent  Fates  for 

Federal  Hires. 
52.222-43    Fair  Labor  Standards  Act  and 

Service  Contract  Act— Price  Adjustment 

(Multiple  Year  and  Option  Contracts). 
52.222-44    Fair  Labor  Standards  Act  and 

Service  Contract  Act— Price  Adjustment, 
.         •         •         •         • 

52.222-47     SC.\  .M.nimum  Wages  and  Fringe 
Benefits  Applicable  to  Successor 
Contract  Pursuant  to  Predecessor 
Contractor  Collective  Bargaining 
Agreements  (CBA). 

52.222-48    Exemption  from  Application  of 
Service  Contract  Art  Provisions  for 
Contracts  for  Maintenance,  Calibration, 
and/or  Repair  of  Certain  ADP,  Scientific 
and  Medical,  and/or  Office  and  Business 
Equipment — Contractor  Certification. 

S2.2P2-49    Service  Contract  Act— Place  of 
Performance  Unknown. 


Aulhonty;  40  U.S.C.  4ttt)(cj:  10  U.S.C. 
Ch.i:  -pf  M7;  and  42  U.S.C.  2453(c). 

52.222-40    Service  Contract  Act  of  1965, 
as  Amended— Contracts  o<  $2,500  or  Less. 

As  prescribed  in  22.1005,  insert  the 
following  clause: 

Sen.  ice  Contract  Art  of  1965  as  Amended — 
Contracts  of  $2,500  or  Less  (May  1989) 

Except  to  the  extent  that  an  exemption, 
variation,  or  tolerance  would  apply  if  this 
contract  were  in  excess  of  $2,500,  the 
Contractor  and  any  subcontractor  shall  pay 
all  employees  working  on  the  contract  not 
less  than  the  minimum  wage  specified  under 
section  6(a)(1)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended  (29  U.S.C.  201-206). 
Regulations  and  interpretations  of  the  Service 
Contract  Act  of  1965,  as  amended,  are 
contained  in  29  CFR  Part  4. 
(End  of  clause) 

52.222-4 1     Service  Contract  Act  of  1965, 
as  Amended. 

.\s  prescribed  in  22.1006(a),  insert  the 
following  clause: 

Service  Contract  Act  of  !%■)  as  .^mended 
(May  1969) 

(a)  Definitions.  "Act,"  as  used  in  this 
clause,  means  the  Service  Contract  Act  of 
1965,  as  amended  (41  U.S.C.  351.  et  seq). 

"Contractor,"  as  used  in  this  clause  or  in 
any  subcontract,  shall  be  deemed  to  refer  to 
the  subcontractor,  except  in  the  term 
"Government  Prime  Contractor." 

"Service  employee,"  as  used  in  this  clause, 
means  any  person  engaged  in  the 
performance  of  this  contract  other  than  any 
person  employed  in  a  bona  fide  executive, 
administrative,  or  professional  capacity,  as 
these  terms  are  defined  in  Part  541  of  Title  29, 
Code  of  Federal  Regulations,  as  revised.  It 
includes  all  such  persons  regardless  of  any 
contractual  relationship  that  may  be  alleged 
to  exist  between  a  Contractor  or 
subcontractor  and  such  persons. 

(b)  Applicability.  This  contract  is  subject  to 
the  following  provisions  and  to  all  other 
applicable  provisions  of  the  Act  and 
regulations  of  the  Secretary  of  Labor  (29  CFR 
Part  4).  This  clause  does  not  apply  to 
contracts  or  subcontracts  administratively 
exempted  by  the  Secretary  of  Labor  or 
exempted  by  41  U.S.C.  356,  as  interpreted  in 
Subpart  C  of  29  CFR  Part  4. 

(c)  Compensation.  (1)  Each  service 
employee  employed  in  the  performance  of 
this  contract  by  the  Contractor  or  any 
subcontractor  shall  be  paid  not  less  than  the 
minimum  monetary  wages  and  shall  be 
furnished  fringe  benefits  in  accordance  with 
the  wages  and  fringe  benefits  determined  by 
the  Secretary  of  Labor,  or  authorized 
representative,  as  specified  in  any  wage 
determination  attached  to  this  contract. 

(2)(i)  If  a  wage  determination  is  attached  to 
this  contract,  the  Contractor  shall  classify 
any  class  of  service  employee  which  is  not 
listed  therein  and  which  is  to  be  employed 
under  the  contract  (i.e.,  the  work  to  be 
performed  is  not  performed  by  any 
classification  listed  in  the  wage 
determination)  so  as  to  provide  a  reasonable 


relationship  (i.e..  appropriate  level  of  skill 
comparison)  between  such  unlisted 
classifications  and  the  classifications  listed 
in  the  wage  determination.  Such  confoiTned 
class  of  employees  shall  be  paid  the 
monetary  wages  and  furnished  the  fringe 
benefits  as  are  determined  pursuant  to  the 
procedures  in  this  paragraph  (c). 

Ill)  This  conforming  procedure  shall  bt- 
initiated  by  the  Contractor  prior  to  the 
performance  of  contract  worli,  by  the  unlisted 
class  of  employee.  The  Contractor  shall 
submit  Standard  Form  (SF)  1444,  Request  for 
Authorization  of  Additional  Classification 
and  Rate,  to  the  Contracting  Officer  no  later 
than  30  days  after  the  unlisted  class  of 
employee  performs  any  contract  work.  The 
Contracting  Officer  shall  review  the  proposed 
classification  and  rate  and  promptly  submit 
the  completed  SF  1444  (which  must  include 
information  regarding  the  agreement  or 
disagreement  of  the  employees'  authorized 
represen'atives  or  the  employees  themsehes 
together  with  the  agency  recommendation), 
and  all  pertinent  information  to  the  Wage 
and  Hour  Division,  Employment  Standards 
.Administration  U.S.  Department  of  Labor, 
The  Wage  and  Hour  Division  will  approve, 
modify,  or  disapprove  the  action  or  render  a 
final  determination  in  the  event  of 
disagreement  within  30  days  of  receipt  or  will 
notify  the  Contracting  Officer  within  30  days 
of  receipt  that  additional  time  is  necessary. 

(nil  The  final  determination  of  the 
conformance  ac*'on  by  the  Wage  and  Hour 
Division  shall  he  transmitted  to  the 
Contracting  Officer  who  shrill  promptly  notify 
the  Contractor  of  the  action  taken.  Each 
affected  employee  shall  be  furnished  by  the 
Contractor  with  a  written  copy  of  such 
determination  or  it  shall  be  posted  as  a  part 
of  the  wage  determination. 

(iv)(.A]  The  process  of  estdhlishins  wage 
and  fringe  benefit  rates  that  bear  a 
reasonable  relationship  to  those  listed  in  a 
wage  determination  cannot  be  reduced  to  any 
single  formula.  The  approach  used  may  vary 
from  wage  determination  to  wage 
determination  depending  on  the 
circumstances  Standard  wage  and  salary 
administration  practices  which  rank  various 
job  classifications  by  pay  grade  pursuant  to 
point  schemes  or  other  job  factors  may.  for 
example,  be  relied  upon.  Guidance  may  also 
be  obtained  from  the  way  different  jobs  are 
rated  under  Federal  pay  systems  (Federal 
Wage  Board  Pay  System  and  the  General 
Schedule)  or  from  other  wape  determinations 
issued  in  the  same  locality  Basic  to  the 
establishment  of  any  conformable  wage 
rate(s)  is  the  concept  that  a  pay  relationship 
should  be  maintained  between  job 
classifications  based  on  the  skill  required  and 
the  duties  performed 

(B)  In  the  case  of  a  contract  modification, 
an  exercise  of  an  option,  or  extension  of  an 
existing  contract,  or  in  any  other  case  where 
a  Contractor  succeeds  a  contract  under 
which  the  classification  in  question  was 
previously  conformed  pursuant  to  paragraph 
(c)  of  this  clause,  a  new  conformed  w.ige  rate 
and  fringe  benefits  may  be  assigned  to  the 
conformed  classification  by  indexing  (i.e., 
adjusting)  the  previous  conformed  rate  and 
fringe  benefits  by  an  am.ount  equal  to  the 


a\erage  (mean)  percentage  increase  (or 
decrease,  where  appropriate)  between  the 
wages  and  fringe  benefits  specified  for  ail 
classifications  to  be  used  on  the  contract 
which  are  listed  in  the  current  wage 
dcte;rnination,  and  those  specified  for  the 
corresponding  classifications  in  the 
previously  applicable  wage  determination. 
Where  conforming  actions  are  accomplished 
in  accordance  with  this  paragraph  prior  to 
the  performance  of  contract  work  by  the 
unlisted  class  of  employees,  the  Contractor 
shall  advise  the  Contracting  Officer  of  the 
action  taken  but  the  other  procedures  in 
subdivision  (c)(2)(ii)  of  this  clause  need  not 
be  followed. 

(C)  No  employee  engaged  in  performing 
work  on  this  contract  shall  m  any  event  be 
paid  less  than  the  currently  applicable 
minim.um  wage  specified  under  section  6(a)(1) 
of  the  Fair  Labor  Standards  Act  of  1938,  as 
amended. 

(v)  The  wage  rate  and  fringe  benefits 
finally  determined  under  this  subparagraph 
(c)(2)  of  this  clause  shall  be  paid  to  all 
employees  performing  in  the  classification 
from  the  first  day  on  which  contract  work  is 
performed  by  them  in  the  classification. 
Failure  to  pay  the  unlisted  employees  the 
compensation  agreed  upon  by  the  interested 
parties  and/or  finally  determined  by  the 
Wage  and  Hour  Divnsion  retroactive  to  the 
date  such  class  of  employees  commenced 
contract  work  shall  be  a  violation  of  the  Act 
and  this  contract. 

(vi)  Upon  discovery  of  failure  to  comply 
with  subparagraph  (c}(2)  of  this  clause,  the 
Wage  and  Hour  Division  .shall  make  a  final 
determination  of  conformed  classification, 
wage  rate,  and/or  fringe  benefits  which  shall 
be  retroactive  to  the  date  such  class  or 
classes  of  employees  commenced  contract 
work. 

(3)  Ad/ustment  of  Compensation.  If  the 
term  of  this  contract  is  more  than  1  year,  the 
minimum  monetary  wages  f  nd  fringe  benefits 
required  to  be  paid  or  furnished  t);ereunder  to 
service  employees  under  this  contract  shall 
be  subject  to  adjustment  after  1  year  and  not 
less  often  than  once  every  2  years,  under 
wage  determinations  issued  by  the  Wage  and 
Hour  Division. 

(d)  Obhgat-'on  to  Furnish  Fringe  Benefits. 
The  Contractu,-  or  subcontractor  may 
discharge  thr  obligation  to  furnish  fringe 
benefits  speci'ied  in  the  attachment  or 
determined  under  subparagraph  (c)(2)  of  this 
clause  by  furnishing  equiv  alent  com.binations 
of  bona  fide  fringe  benefits,  or  by  making 
equivalent  or  differential  cash  payments. 
only  in  accordance  with  Subpart  D  of  29  CKR 
Par't  4. 

(e)  .Minimum  iVage.  In  the  absence  of  a 
minimum  wage  attachment  for  this  contract, 
neither  the  Contractor  nor  any  subcontractor 
under  this  contract  shall  pay  any  person 
performing  work  under  this  contract 
(regardless  cf  whether  the  person  is  a  ser\'ice 
employee)  less  than  the  minimum  wage 
specified  by  section  6(a)(1)  of  the  F;<ir  Labor 
Standards  Act  of  1938.  .\othing  in  this  clause 
shall  relieve  the  Contractor  or  any 
subcontractor  of  any  other  obligation  under 
law  or  contract  for  payment  of  a  higher  wage 
to  any  employee. 

(f)  Succe.isor  Contracts.  If  this  contract 
succeeds  a  contract  subject  to  the  Act  under 


which  substantially  the  same  services  were 
furnished  m  the  same  locality  and  service 
emplo;;ee8  were  paid  wages  and  fringe 
benefits  provided  for  in  a  collective 
bargaining  agreement,  in  the  absence  of  the 
minimum  wage  attachment  for  this  contract 
setting  forth  such  collectively  bargained  wage 
rates  and  fringe  benefits,  neither  the 
Contractor  nor  any  subcontractor  under  this 
contract  shall  pay  any  service  employee 
performing  any  of  the  contract  work 
(regardless  of  whether  or  not  such  employee 
was  employed  under  the  predecessor 
contract),  less  than  the  wages  and  fringe 
benefits  provided  for  in  such  collective 
bargaining  agreement,  to  which  such 
employee  would  have  been  entitled  if 
employed  under  the  predecessor  contract, 
including  accrued  wages  and  fringe  benefits 
and  any  prospective  increases  in  wages  and 
fringe  benefits  provided  for  under  such 
agreement.  No  Contractor  or  subcontractor 
under  this  contract  may  be  relieved  of  the 
foregoing  obligation  unless  the  limitations  of 
29  CFR  4.1b(b)  apply  or  unless  the  Secretary 
of  Labor  or  the  Secretary's  authorized 
representative  finds,  after  a  hearing  as 
provided  in  29  CFR  4.10  that  the  wages  and/ 
or  fringe  benefits  provided  for  in  such 
agreement  are  substantially  at  variance  with 
those  which  prevail  for  services  of  a 
character  similar  in  the  locality,  or 
determines,  as  provided  in  29  CFR  4.11,  that 
the  collective  bargaining  agreement 
applicable  to  service  employees  employed 
under  the  predecessor  contract  was  not 
entered  into  as  a  result  of  arm's  length 
negotiations.  Where  it  is  found  in  accordance 
with  the  review  procedures  provided  in  29 
CFR  4.10  and/or  4.11  and  Parts  6  and  8  that 
some  or  all  of  the  wages  and/or  fringe 
benefits  contained  in  a  predecessor 
Contractor's  collective  bargaining  agreement 
are  substantially  at  variance  with  those 
which  prevail  for  services  of  a  character 
similar  in  the  locality,  and/or  that  the 
collective  bargaining  agreement  applicable  to 
service  employees  employed  under  the 
predecessor  contract  was  not  entered  into  as 
a  result  of  arm's  length  negotiations,  the 
Department  will  issue  a  new  or  revised  wage 
determination  setting  forth  the  applicable 
wage  rates  and  fringe  l>enefits.  Such 
determination  shall  be  made  part  of  the 
contract  or  subcontract,  in  accordance  with 
the  decision  of  the  Administrator,  the 
Administrative  Law  Judge,  or  the  Board  of 
Service  Contract  Appeals,  as  the  case  may 
be,  irrespective  of  whether  such  issuance 
occurs  prior  to  or  after  the  award  of  a 
contract  or  subcontract  (53  Comp.  Gen.  401 
(1973)).  In  the  case  of  a  wage  determination 
issued  solely  as  a  result  of  a  finding  of 
substantial  variance,  such  determination 
shall  be  effective  as  of  the  date  of  the  final 
administrative  decision. 

(g)  Notification  to  Employees.  The 
Contractor  and  any  subcontractor  under  this 
contract  shall  notify  each  service  employee 
commencing  work  on  this  contract  of  the 
minimum  monetary  wage  and  any  fringe 
benefits  required  to  be  paid  pursuant  to  this 
contract,  or  shall  post  the  wage 
determination  attached  to  this  contract.  The 
poster  provided  by  the  Department  of  Labor 
(Publication  WH  1313)  shall  be  posted  in  a 


prominent  and  accessible  place  at  the 
worksite.  Failure  to  comply  with  this 
requirement  is  a  violation  of  section  2(a)(4)  of 
the  Act  and  of  this  contract. 

(h)  Safe  and  Sanitary  Working  Conditiona. 
The  Contractor  or  subcontractor  shall  not 
permit  any  part  of  the  services  called  for  by 
this  contract  to  be  performed  in  buildings  or 
surroundings  or  under  working  conditions 
provided  by  or  under  the  control  or 
supervision  of  the  Contractor  or 
subcontractor  which  are  unsanitary, 
hazardous,  or  dangerous  to  the  health  or 
safety  of  the  service  employees.  The 
Contractor  or  subcontractor  shall  comply 
with  the  safety  and  health  standards  applied 
under  29  CFR  Part  1925. 

(i)  Records.  (1)  The  Contractor  and  each 
subcontractor  performing  work  subject  to  the 
Act  shall  make  and  maintain  for  3  years  from 
the  completion  of  the  work,  and  make  them 
available  for  inspection  and  transcription  by 
authorized  representatives  of  the  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  a  record  of  the  following: 

(i)  For  each  employee  subject  to  the  Act — 

(A)  Name  and  address  and  social  security 
number 

(B)  Correct  work  classification  or 
classifications,  rale  or  rates  of  monetary 
wages  paid  and  fringe  benefits  provided,  rale 
or  rates  of  payments  in  lieu  of  fringe  benefits, 
and  total  daily  and  weekly  compensation: 

(C)  Daily  and  weekly  hours  worked  by 
each  employee:  and 

(D)  Any  deductions,  rebates,  or  refunds 
from  the  total  daily  or  weekly  compensation 
of  each  employee. 

(ii)  For  those  classes  of  8er\'ice  employees 
not  included  in  any  wage  determination 
attached  to  this  contract,  wage  rates  or  f.'inge 
benefits  determined  by  the  interested  parties 
or  by  the  Administrator  or  authorized 
representative  under  the  terms  of  paragraph 
(c)  of  this  clause.  A  copy  of  the  report 
required  by  subdivision  (c)(2)(ii)  of  this 
clause  will  fulfill  this  requirement. 

(iii)  Any  list  of  the  predecessor 
Contractor's  employees  which  had  been 
furnished  to  the  Contractor  as  prescribed  by 
paragraph  (n)  of  this  clause. 

(2)  The  Contractor  shall  also  make 
available  a  copy  of  this  contract  for 
inspection  or  transcription  by  authorized 
representatives  of  the  Wage  and  Hour 
Division. 

(3)  Failure  to  make  and  maintain  or  to 
make  available  these  records  for  inspection 
and  transcription  shall  be  a  violation  of  the 
regulations  and  this  contract,  and  in  the  case 
of  failure  to  produce  these  records,  the 
Contracting  Officer,  upon  direction  of  the 
Department  of  Labor  and  notification  to  the 
Contractor,  shall  take  action  to  cause 
suspension  of  any  further  payment  or 
advance  of  funds  until  the  violation  ci-ascs. 

(4)  The  Contractor  shall  permit  authorized 
representatives  of  the  Wage  and  Hour 
Division  to  conduct  interviews  with 
employees  at  the  worksite  during  normnl 
working  hours. 

(j)  Pay  Periods.  The  Contractor  shall 
unconditionally  pay  to  each  employee  subject 
to  the  Act  all  wages  due  free  and  clear  and 
without  subsequent  deduction  (except  as 
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o'herw'se  prov.ded  by  law  or  Regulations.  29 
CFR  Part  4).  rebate,  or  kickback  on  any 
dccouni.  These  payments  shall  be  made  no 
later  than  one  pay  period  following  the  end  of 
the  regular  pay  period  in  which  the  wages 
were  earned  or  accrued.  A  pay  period  under 
this  Act  may  not  be  of  any  duration  longer 
than  semi-monthly. 

(k)  Withholding  of  Payments  and 
Termination  of  Contract.  The  Contracting 
Officer  shall  withhold  or  cause  to  be 
withheld  fnm  the  Government  Prime 
Con'rattor  under  this  or  any  other 
Government  contract  with  the  Prime 
Contractor  such  sums  as  an  appropriate 
cficul  of  the  Df  pdrtment  of  Labor  requests 
or  such  sums  as  the  Contracting  Officer 
decides  may  be  necessary  to  pay  underpaid 
en~.pioyees  empioyed  by  the  Contractor  or 
subconinctor  In  the  event  of  failure  to  pay 
any  e-npioyees  subject  to  the  Act  all  or  part 
of  the  wages  or  fringe  benefits  due  under  the 
Act.  the  Contrac'ing  Officer  may.  after 
authorization  or  by  direction  of  the 
Department  of  Labor  and  written  notification 
to  the  Contractor,  take  action  to  cause 
suspension  of  any  further  payment  or 
arlv^nce  of  funds  until  such  violations  have 
r«!ased.  Addition. illy  any  failure  to  comply 
with  the  requirements  of  this  clause  may  be 
grounds  for  ttrminstion  of  the  right  to 
proceed  wi'h  the  contract  work.  In  such 
event,  the  Covtrnment  may  enter  into  other 
contracts  or  arrdngements  for  completion  of 
the  work,  uharging  the  Contractor  in  default 
with  any  additional  cost. 

(!)  Subcontracts.  The  Contractor  agrees  to 
insert  this  clause  in  all  subcontracts  subject 
to  the  Act. 

(m)  Collective  Bargaining  Agreements 
.^pp.':cable  to  Service  Employees.  If  wages  to 
be  paid  or  fringe  benefits  to  be  furnished  any 
service  employees  employed  by  the 
Government  Prime  Contractor  or  any 
subcontrac'or  under  the  contract  are 
provided  for  in  a  collective  bargaining 
aareement  which  is  or  will  be  effective  during 
any  period  m  which  the  contract  is  being 
performed,  tne  Government  Prime  Contractor 
shd'il  repor'  suuh  fact  to  the  Contracting 
Officer,  together  with  full  information  as  to 
tne  application  and  accrual  of  such  wages 
and  fringe  benefits,  including  any  prospective 
increases,  to  service  employees  engaged  in 
work  on  the  contract,  and  a  copy  of  the 
collective  bargaining  agreement.  Such  report 
shall  be  made  upon  commencing  performance 
of  the  contract,  in  the  case  of  collective 
bargaining  agreements  effective  at  such  time. 
and  in  the  case  of  such  agreements  or 
provisions  or  amendments  thereof  effective 
at  a  la'er  tiire  during  the  period  of  contract 
performance  such  agreements  shall  be 
reported  promptly  after  negotiation  thereof. 

(n)  Seniority  List.  Not  less  than  10  days 
prior  to  completion  of  any  contract  being 
performed  at  a  Federal  facility  where  service 
employees  may  be  rp'd  ned  ;n  the 
performance  of  the  sucreedinH  contract  and 
sub)ect  to  a  wage  determination  which 
contains  vacation  or  other  benefit  provisions 
based  upon  length  of  service  with  a 
Contractor  (predecessor)  or  successor  (29 
CKS  4,ir31,  the  incumbent  Prime  Contractor 
shall  furnish  the  Contracting  Officer  a 
certified  list  of  the  names,  of  all  service 


employees  on  the  Contractor's  or 
subcontractor's  payroll  during  the  last  month 
of  contract  performance.  Such  list  shall  also 
contain  anniversary  dates  of  employment  on 
the  contract  either  with  the  current  or 
predecessor  Contractors  of  each  such  service 
employee.  The  Contracting  Officer  shall  turn 
over  such  list  to  the  successor  Contractor  at 
the  commencement  of  the  succeeding 
contract. 

(0)  Rulings  and  Interpretations.  Rulings 
and  interpretations  of  the  Act  are  contained 
in  Regulations,  29  CFR  Part  4. 

(p)  Contractor's  Certification.  (1)  By 
entering  into  this  contract,  the  Contractor 
(and  officials  thereof)  certifies  that  neither  it 
(nor  he  or  she)  nor  any  person  or  firm  who 
has  a  substantial  interest  in  the  Contractor's 
firm  is  a  person  or  firm  ineligible  to  be 
awarded  Government  contracts  by  virtue  of 
the  sanctions  imposed  under  section  5  of  the 
Act. 

(2)  No  part  of  this  contract  shall  bo 
subcontracted  to  any  person  or  firm  ineligible 
for  award  of  a  Government  contract  under 
section  5  of  the  Act. 

(3)  The  penalty  for  making  false  statements 
is  prescribed  in  the  U.S.  Criminal  Code.  18 
U.S.C.  1001. 

(q)  Variations.  Tolerances,  and  Exemptions 
Involving  Employment.  Notwithstanding  any 
of  the  provisions  in  paragraphs  (b)  through 
(o)  of  this  clause,  the  following  employees 
may  be  employed  in  accordance  with  the 
following  variations,  tolerances,  and 
exemptions,  which  the  Secretary  of  Labor, 
pursuant  to  section  4(b)  of  the  Act  prior  to  its 
amendment  by  Pub.  L  92-473,  found  to  be 
necessary  and  proper  in  the  public  interest  or 
to  avoid  serious  impairment  of  the  conduct  of 
Government  business. 

(1)  Apprentices,  student-learners,  and 
workers  whose  earning  capacity  is  impaired 
by  age.  physical  or  mental  deficiency  or 
injury  may  be  employed  at  wages  lower  than 
the  minimum  wages  otherwise  required  by 
section  2(a)(1)  or  2(b)(1)  of  the  Act  without 
diminishing  any  fringe  benefits  or  cash 
payments  in  lieu  thereof  required  under 
section  2(a)(2)  of  the  Act,  in  accordance  with 
the  conditions  and  procedures  prescribed  for 
the  employment  of  apprentices,  student- 
learners,  handicapped  persons,  and 
handicapped  clients  of  sheltered  workshops 
under  section  14  of  the  Fair  Labor  Standards 
Act  of  1938,  in  the  regulations  issued  by  the 
Administrator  (29  CFR  Parts  520.  521,  524, 
and  525). 

(2)  The  Administrator  will  issue  certificates 
under  the  Act  for  the  employment  of 
apprentices,  student-learners,  handicapped 
persons,  or  handicapped  clients  of  sheltered 
workshops  not  subject  to  the  Fair  Labor 
Standards  Act  of  1938,  or  subject  to  different 
minimum  rates  of  pay  under  the  two  acts, 
authorizing  appropriate  rates  of  minimum 
wages  (but  without  changing  requirements 
concerning  fringe  benefits  or  supplementary 
cash  payments  in  lieu  thereof),  applying 
procedures  prescribed  by  the  applicable 
regulations  issued  under  the  Fair  Labor 
Standards  Act  of  1938  (29  CFR  Parts  520,  521. 
524.  and  525). 

(3)  The  Administrator  will  also  withdraw 
annul,  or  cancel  such  certificates  in 
accordance  with  the  regulations  in  29  CFR 
Parts  525  and  528. 


(r)  .Apprentices.  Apprentices  will  be 
permitted  to  work  at  less  than  the 
predetermined  rate  for  the  work  they  perform 
when  they  are  employed  and  individually 
registered  in  a  bona  fide  apprenticeship 
program  registered  with  a  State 
Apprenticeship  Agency  which  is  recognized 
by  the  US.  Department  of  Labor,  or  if  no  such 
recognized  agency  exists  in  a  State,  under  a 
program  registered  with  the  Bureau  of 
Apprenticeship  and  Training.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Any  employee  w  ho  is 
not  registered  as  an  apprentice  in  an 
approved  program  shall  be  paid  the  wage 
rate  and  fringe  benefits  contained  in  the 
applicable  wdge  determination  for  the 
journeyman  classification  of  work  actually 
performed.  The  wage  rates  paid  apprentices 
shall  not  be  less  than  the  wage  rate  for  their 
level  of  progress  set  forth  in  the  registered 
program,  expressed  as  the  appropriate 
percentage  of  the  journeyman's  rate 
contained  in  the  applicable  wage 
determination.  The  allowable  ratio  of 
apprentices  to  journeymen  employed  on  the 
contract  work  in  any  craft  classification  shall 
not  be  greater  than  the  ratio  permitted  to  the 
Contractor  as  to  his  entire  work  force  under 
the  registered  program. 

(s|  Tips.  An  employee  engaged  in  an 
occupation  in  which  the  employee 
customarily  and  regularly  receives  more  than 
S30  a  month  in  tips  may  have  the  amount  of 
these  tips  credited  by  the  employer  against 
the  minimum  wage  required  by  section  2(a)(1) 
or  section  2(b)(1)  of  the  Act.  in  accordance 
with  section  3(m)  of  the  Fair  Labor  Standards 
Act  and  Regulations  29  CFR  Part  531. 
However,  the  amount  of  credit  shall  not 
exceed  $1,34  per  hour  beginning  January  1, 
1981  To  use  this  provision — 

(1)  The  employer  must  inform  tipped 
employees  about  this  tip  credit  allowance 
before  the  credit  is  utilized: 

12)  The  employees  must  be  allowed  to 
retain  all  tips  [individually  or  through  a 
pooling  arrangement  and  regardless  of 
whether  the  employer  elects  to  take  a  credit 
for  tips  received); 

[1]  The  employer  must  be  able  to  show  by 
records  that  the  employee  receives  at  least 
the  applicable  Service  Contract  Act  minimum 
wage  through  the  combination  of  direct 
wages  and  tip  credit;  and 

(4)  The  use  of  such  tip  credit  must  have 
been  permitted  under  any  predecessor 
collective  bargaining  agreement  applicable 
by  virtue  of  section  4(c)  of  the  Act, 

(t)  Disputes  Concerning  Labor  Standards. 
The  US,  Department  of  Labor  has  set  forth  in 
29  CFR  Parts  4,  6.  and  8  procedures  for 
resolving  disputes  concerning  labor 
standards  requirements.  Such  disputes  shall 
be  resolved  in  accordance  with  those 
procedures  and  not  the  Disputes  clause  of 
this  contract.  Disputes  within  the  meaning  of 
this  clause  include  disputes  between  the 
Contractor  (or  any  of  its  subcontractors)  and 
the  contracting  agency,  the  U.S.  Department 
of  Labor,  or  the  employees  or  their 
representatives. 
(End  of  clause) 


Employee  class 


(End  of  clause) 


52.222-42    Statement  of  Equivalent  Rates  d.ite  of  the  multiple  year  contract,  or  at  the 

for  Federal  Hires.  beginning  of  the  renewal  option  period.  For 

As  prescribed  in  22.100G(b),  insert  the  example,  the  prior  year  wage  determination 

following  clause:  required  a  minimum  wage  rate  of  $4.00  per 

hour.  The  Contractor  chose  to  pay  $4.10.  The 

Statement  of  Equivalent  Rates  for  Federal  new  wage  determination  increases  the 

Hires  (May  1989)  minimum  rate  to  $4.50  per  hour.  Even  if  the 

In  compliance  with  the  Senice  Contract  Contractor  voluntarily  increases  the  rate  to 

Act  of  1965,  as  amended,  and  the  regulations  ^"^  per  hour,  the  allowable  price 

of  the  Secretary  of  Labor  (29  CFR  Part  4).  this  adjustment  is  $.40  per  hour 

clause  identifies  the  classes  of  service  (2)  An  increased  or  decreased  wage 

employees  expected  to  be  emploved  under  determination  otherwise  applied  to  the 

the  contract  and  states  the  wapes  and  fringe  contract  by  operation  of  law:  or 

benefits  payable  to  each  if  they  were  (3)  An  amendment  to  the  Fair  Labor 

employed  by  the  contracting  afiency  subject  Standards  Act  of  1938  that  is  enacted  after 

to  the  provisions  of  5  U.S.C.  5341  or  5J32.  award  of  this  contract,  affects  the  minimum 

Tu     o.  .  .fir         .       /-.  1     1. 1  wage,  and  becomes  applicable  to  this 

This  S^  emcnt  ,s  for  Information  Only:  It  Is  ^^^^^^^  ^^^^^  ^^^     PP 

Not  a  Wage  Determination  j^j  ^^  adjustment  will  be  limited  to 

increases  or  decreases  in  wages  and  fringe 

Monetary  wage —  benefits  as  described  in  paragraph  (c)  of  this 

Fringe  bene. its  clause,  and  the  accompanying  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance,  but  shall  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or  profit. 

(f)  The  Contractor  shall  notify  the 

Contracting  Officer  of  any  increase  claimed 
under  this  clause  within  30  days  after 
receiving  a  new  wage  determination  unless 
this  notification  period  is  extended  in  writing 

52.222-43    Fair  Labor  Standards  Act  and  '^'V  '^^  Contracting  Officer.  The  Contractor 

Service  Contract  Act— Price  Adjustment  shall  promptly  notify  the  Contracting  Officer 

(Multiple  Year  and  Option  Contracts).  o*^  ^"V  decrease  under  this  clause,  but  nothing 

A  1    J       r,r,  ^r^c-i  \i^i  ■        ,  in  the  clause  shall  preclude  the  Government 

As  prescribed  m  22.1006(c)(1),  insert  f,„„  ^^^^^^-^^  ^  ^^^-^  ^-^^^.^^  jj,^  p^^^^ 

the  following  clause:  permitted  by  law.  The  notice  shall  contain  a 

Fair  Labor  Standards  Act  and  Service  statement  of  the  amount  claimed  and  any 

Contract  Act— Price  Adjustment  (Multiple  relevant  supporting  data,  including  payroll 

year  and  Option  Contracts)  (May  1989)  records,  that  the  Contracting  Officer  may 

,  _,       ,  ,  .     .  reasonably  require.  Upon  agreement  of  the 

(a)  This  clause  applies  to  both  contracts  pgrtjes,  the  contract  price  or  contract  unit 

subject  to  area  prevailing  wage  p^ce  labor  rates  shall  be  modified  in  writing. 

determinations  and  contracts  subject  to  jhe  Contractor  shall  continue  performance 

collective  bargaining  agreements.  pending  agreement  on  or  determination  of 

(b,  The  Contractor  warrants  that  the  pnces  ^^y  gucj,  adjustment  and  its  effective  dale, 
in  this  contract  do  not  include  any  allowance  (gj  ^he  Contracting  Officer  or  an 

for  any  contingency  to  cover  increased  costs  authorized  representative  shall  have  access 

for  which  adjustment  is  provided  under  this  ^^  ^^^  ,^3  nght  to  examine  any  directly 

*^  ,"f  ?;,  ,  .       ,         ,       ,  pertinent  books,  documents,  papers  and 

(c)  The  wage  determination,  is.sued  under  ^^^^^^  „f  ^^,e  Contractor  until  the  expiration 
the  Sen.re  Contract  Act  nf  1965  as  amended,  ^^  3  ^f,^  fj^^,    ^  ^^^^^  ,j,^ 

(41  use,  Sol,  et  seq  ).  by  the  Administrator,  contract 

Wage  and  Hour  Division.  Emplovment  fr  j    r   1 

Standards  Administration,  US.  Department  1"'°  °'  clause) 

of  Labor,  current  on  the  anniversary  dute  of  a 

multiple  year  contract  or  the  beginning  of 

each  renewal  option  period,  shall  apply  to 

this  contract.  If  no  such  determination  has 

been  made  applicable  to  this  contract,  then 

the  Federal  minimum  wage  as  established  by 

section  6(a)ll)  of  the  Fair  Labor  Standards 

Act  of  1938,  as  amended,  (29  U,S,C.  206) 

current  on  the  anniversary  date  of  a  multiple 

year  contract  or  the  beginning  of  each 

renewal  option  period,  shall  apply  to  this 

contract. 

(d)  The  contract  price  or  contract  unit  price 
labor  rates  will  be  adjusted  to  reflect  the 
Contractor's  actual  increase  or  decrease  in 
applicable  wages  and  fringe  benefits  to  the 
extent  that  the  increase  is  made  to  comply 
with  or  the  decrease  is  voluntarily  made  by 
the  Contractor  as  a  result  of: 

(1)  The  Department  of  Labor  wage 
determination  applicable  on  the  anniversary 


52.222-44    Fair  Latsor  Standards  Act  and 
Service  Contract  Act— Price  Adjustment, 

As  prescribed  in  22.1006(c)(2).  insert 
the  following  clause: 

Fair  Labor  Standards  Act  and  Service 
Contract  Act — Price  Adjustment  (May  1989) 

(a)  This  clause  applies  to  both  contracts 
subject  to  area  prevailing  wage 
determinations  and  contracts  subject  to 
Contractor  collective  bargaining  agreements. 

(b)  The  Contractor  warrants  that  the  prices 
in  this  contract  do  not  include  any  allowance 
for  any  contingency  to  cover  increased  costs 
for  which  adjustment  is  provided  under  this 
clause. 

(c)  The  contract  price  or  contract  unit  price 
labor  rates  will  be  adjusted  to  reflect 
increases  or  decreases  by  the  Contractor  in 
wages  and  fringe  benefits  to  the  extent  that 


these  increases  or  decreases  are  made  to 
comply  with — 

(1)  An  increased  or  decreased  wage 
determination  applied  to  this  contract  by 
operation  of  law;  or 

(2)  An  amendment  to  the  Fair  Labor 
Standards  Act  of  1938  that  is  enacted 
subsequent  to  award  of  this  contract,  affects 
the  minimum  wage,  and  becomes  applicable 
to  this  contract  under  law, 

(d)  Any  such  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  and  fringe 
benefits  as  described  in  paragraph  fb)  of  this 
clause,  and  to  the  accompanying  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance;  it  shall  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or  profit 

(e)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  increase  claimed 
under  this  clause  within  30  days  after  the 
effective  date  of  the  wage  change,  unless  this 
period  is  extended  by  the  Contracting  Officer 
in  writing.  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  of  any  decrease 
under  this  clause,  but  nothing  in  the  clause 
shall  preclude  the  Government  from  asserting 
a  claim  within  the  period  permitted  by  law. 
The  notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  relevant  supporting 
data  that  the  Contracting  Officer  may 
reasonably  require.  Upon  agreement  of  the 
parties,  the  contract  price  or  contract  unit 
price  labor  rates  shall  be  modified  in  writing. 
The  Contractor  shall  continue  performance 
pending  agreement  on  or  determination  of 
any  such  adjustment  and  its  effective  dale. 

(f)  The  Contracting  Officer  or  an  authorized 
representative  shall,  until  the  expiration  of  3 
years  after  final  payment  under  the  contract, 
have  access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers, 
and  records  of  the  Contractor. 

(End  of  clause) 

52  222-47    SCA  Minimum  Wages  an6 
Fringe  Benefits  ApplicaM*  to  Successor 
Contract  Pursuant  to  Predecessor 
Contractor  Collective  Barjyaining 
Agreements  (CBA). 

As  prescnbed  in  22.1006(d)  and 
22.1012-3(d)(l).  insert  the  following 
clause: 

Service  Contract  Act  (SCA)  Minimum  Wages 
and  Fringe  Benefits  (May  1989) 

An  SCA  wage  determination  applicable  to 
this  work  has  been  requested  from  the  U.S. 
Department  of  Labor.  If  an  SCA  wage 
determination  is  not  incorporated  herein,  the 
bidders/offerors  shall  consider  the  economic 
terms  of  the  collective  bargaining  agreement 
(CBA)  between  the  incumbent  Contractor 

and  the (union).  If 

the  economic  terms  of  the  collective 
bargaining  agreement  or  the  collective 
bargaining  agreement  itself  is  not  attached  to 
the  solicitation,  copies  can  be  obtained  from 
the  Contracting  Officer.  Pursuant  to 
Department  of  Labor  Regulation.  29  CFR  4  lb 
and  paragraph  (g)  of  the  clause  at  52.222-41. 
Service  Contract  Act  of  1965,  as  amended,  the 
economic  terms  of  that  agreement  will  apply 
to  the  contract  resulting  from  this  solicitation. 


BEST  COPY  AVAIL  ABIF 
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notwithstandmg  the  absence  of  a  wsge 
determina'ion  rcflec'ins  such  terms,  unless 
is  determined  that  the  agreement  wis  not  '.^ 


Service  Contract  \i  t — Place  of  Performance 
Unknown  (May  1909) 


Restrictions  on  Contracting  With  Sanctioned 
Persons  (May  1989) 
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Rogulatior- 


Ilf 


notwithstandina  the  absence  of  a  W3gp 
de'prrr.ird'iun  r<,'nec';r;H  sur.h  terms,  unless  it 
13  determined  that  the  ajjreement  w,)s  not  t*-.' 
result  of  aim's  length  neijotidfjons  or  'h  it 
(ifter  a  heanaa  pursufi.'i'  tn  sec'i -n  41c!  i)f  'hf> 
Act.  the  economic  tenns  of  the  aarffmen'  cr- 
subs'antially  at  varanre  w  'h  'hp  wick's 
pr^vaiiinj?  '.n  tne  arr-i 
ft-.dof  clduset 

52.222-44    Exemption  from  AppWcatior  of 
Scrvtct  Contract  Act  Provtslona  for 
Contracts  for  Maintenancs.  Calibration, 
and/ or  Repair  of  Certain  AOP,  Scientific 
and  Medical,  and/or  Office  and  Business 
Equipment — Contractor  Certification. 

As  prescribed  ;n  2:!,lfX)6(e;[l !  ir.se:'. 
the  followirg  clause: 

E.xemptioo  From  .^ppiicat'on  of  Service 
Contract  Act  Proviwors  (May  1989* 

i-i]  TVie  fo!Ijw;ng  certincation  shall  be 

checked 

Certification 

The  otTeror  certifies  (    )/doe«  not  certify 
!     )  thai  f))  The  items  of  equipment  to  be 
serviced  under  'his  con*r3ct  are  commercial 
ivems  which  are  used  rewuiar'y  for  other  than 
Government  purposes,  and  ars  soid  or  trad;>,i 
by  the  Contrtirtor  m  s.jbstan'idl  quan'ities  'o 
the  general  pubhc  in  the  course  of  nijraa! 
businesa  operations:  f:ii  The  contract  services 
are  furnished  at  pr.ces  which  are.  or  are 
based  on.  established  cataioa  or  market 
prices  for  the  maintenance.  calibrat/Cjn,  a-^d  ' 
or  repair  of  certain  ADP,  scientific  and 
medical,  and, 'or  office  and  b'j3i,.r-)s         I 
equipment.  An  "estabiished  cataios  pnce"  is 
a  pnce  included  in  a  cataiog,  pnce  hst 
schedule,  or  y.her  form  that  is  reir-i-drly 
nam'ained  by  the  manufacturer  or  the 
Contractor,  is  either  published  or  otherwise 
available  for  inspec'ion  by  ,::ustoraers.  and 
sta'tis  prices  at  which  sdl>'3  are  currently,  or 
were  la.st.  n-idJe  to  a  s:)4."il';i;dnt  number  of 
::iiiyers  con3*:tut:.^g  ^he  genera!  public  An 

established  market  pnce"  is  a  current  price, 
•Lstdbushod  ,n  the  usual  course  of  trade 
between  buyers  and  sellers  free  to  bargain, 
ivh  ch  can  be  substantiated  from  sources 
independen*  of  the  manufacturer  or 
Contractor  and  (in)  The  Contractor  utilizes 
'be  same  cj^per, 
becpfi'3 '  pl-iC!  f  r 
:,'er!'orrr.in8  work 
CcrT.i^'  ,)r  ,,^es  fi 
■■,-">r\  T.i  -,»  'h.  id". 

■js'("T.»':'s 
:b;  If  a  n.;'„,;j!.'.'' 
Ser.;ce  ConT'ic: 
cot  d'tdcred 
fi.;r^:::,icti,;r  s 


n  (wage  and  fringe 
►  rvice  employees 

T  :he  contract  as  th" 
:.iv ,,jit>nt  err^ployees 
^:3T,er.'  of  commercial 


..i'ic,n 


>  made  and  a 

■ic:  ,-\ct  -A  i;"  ift  rmination  is 
to  the  soiici'ation.  the 
d.l  notfy  the  Contracting 


.  )•' 


■/r  as  i.;on  ,,is  p',:.i 


', 


,*jie. 
the  certification  in 

pdrj?r.irb    ij  of  this  clause  or  to  contact  the 

Cnr.tri  •,,,;«  Officer  as  required  in  paragraph 

•;,  of  ;,..i  c;  1  .;c  m,d>  render  the  bid  or  offer 

nor.responsi.e. 
I'Ei-.d  of  clause) 

52.222-49    Service  Contract  Act— Place  of 
Performance  Unknown. 


Service  Contract  Aot  — Place  of  Performance 
L  nknown  (May  1989) 

,J  :  Thi?  '  ,  C-'f  .'  i   IS  Si.Pif.rt  '-)  tfv"' 

St'r\  :-.>;  (.'.i;r."r>'::  Art   aril.*  "ne  placf  (if 
[-•■'•"  ■rTn,'irr(>  v,:i<i  ijn:»,r';(iwr  wn^n  the 
suiicit.Kiv^r;  was  iSSued.  In  addition  to 
places  or  areas  identified  in  wage 
determinations,  if  any.  attached  to  the 
solicitation,  wage  determinations  have 
also  been  requested  for  the  following 

(insert  planes  or  areas]. 

The  Contracting  0;'i>T  will  request 
wage  determinations  f  >r  aiiiiViina! 
places  or  areas  of  perfi^r":  i-;  e  :f  asked 

to  do  so  in  writing  by 

(insert  time  and  date]. 

(b)  Offerors  who  intend  to  p*  rf  it-m  m 
a  place  or  area  of  performance  for  which 
a  wage  determination  has  not  been 
attached  or  requested  may  nevertheless 
submit  bids  or  proposals.  However,  a 
V.  !;j>  d'termination  shall  be  requested 
and  incorporated  in  the  resultant 
contract  retroactive  to  the  date  of 
contract  award,  and  there  shall  be  no 
adjustment  in  the  contract  price. 
(End  of  clause) 

29  Section  52.225-12  is  added  'o  :pm1 

as  fullows: 

52.225-12     Notice  ot  Restrictions  on 
Contracting  With  Sanctioned  Persons. 

As  prescribed  in  25.1005(a),  insert  t.^e 
following  provision: 

Notice  of  Restrictions  on  Contracting  With 
Santtjoned  Persons  iMav  1989! 


jj)  Stdtwito.'y 


j.tions  :.j\e  been 


imposed  on  contracting  with  sanctioned 
persons,  as  specified  in  Federal  Acquisition 
Regulation  (FAR)  52.225-13,  Restrictions  on 
Contracting  with  Sanctioned  Persons. 

(b)  By  submission  of  this  offer,  the  Offeror 
represents  that  no  products  or  services, 
except  those  hsted  in  this  paragraph  (b), 
delivered  to  the  Government  under  any 
contract  resulting  from  this  solicitation  will 
be  products  or  services  of  a  sanctioned 
person,  as  defined  in  the  clause  referenced  in 
paragraph  (a)  of  this  provision,  unless  one  of 
the  exceptions  in  paragraph  (d)  of  the  clause 
at  FAR  52.225-13  applies. 

Product  or  service         Sanctioned  person 


(List  as  necessary) 
(End  of  provision] 

30.  Section  52.225-13  is  added  to  read 
as  follows: 

52,225-13     Restrictions  on  Contracting 
Wltfi  Sanctioned  Persons, 


As  prescribed 

2-1fX)fl-4icl,  irse 


ZZ.'.OO^if)  a.n. 


owino  r  1,1  use: 


.As  pres;,:.:,ca  , 
following  clause: 


J5[b).  insert  the 


Restrictions  on  Contracting  With  Sanctioned 
Persons  (May  1989) 

(a)  De^mAians.  (1)  "Component  part." 
means  any  article  which  is  not  usable  for  its 
intended  functions  without  being  imbedded 
i:ir  integrated  into  any  other  product  and 
wcii.h.  if  used  in  production  of  a  finished 
produi.1,  would  be  substantidliy  transformed 
in  that  process. 

'2!  "Finished  product,"  means  any  article 
wnich  18  usable  for  its  intended  function 
witiiout  being  imbedded  m,  or  integrated  into. 
any  other  product  It  does  not  include  an 
article  produced  by  a  person,  o'her  thar^  a 
s.inctioned  person,  that  contains  parts  or 
components  of  the  sanctioned  person  if  the 
parts  or  components  have  been  substantially 
transformed  during  production  of  the  finished 
product. 

O)  "Sanctioned  person."  means  a  company 
or  other  foreign  person  upon  whur-i 
prohibitions  have  been  imposed 

14]  "Substantially  transtormed."  when 
rt-ferr.ng  to  a  component  part  or  finished 
product,  means  that  the  part  or  product  h.is 
been  subjected  to  a  substantial 
manufactunng  or  processing  operation  by 
which  the  part  or  product  is  converted  or 
combined  into  a  new  and  different  article  of 
commerce  having  a  new  name,  character,  and 

US" 

lb)  Cencra!.  Section  2443  of  the  Multilateral 
E.iporl  Control  Enhancement  Amendments 
Act  (Pub,  L  ItXMlS)  and  Executive  Order 
\2m\.  effective  December  2a.  1988.  impose, 
for  a  period  of  3  years,  with  certain 
exceptions,  a  prohibition  on  contracting  with, 
or  procunng  (including  rental  and  lease/ 
purchase)  directly  or  indirectly  the  products 
or  services  of  (1)  Toshiba  Machine  Company. 
!2]  Kongsberg  Trading  Company.  (3)  Toshiba 
Corporation,  or  (4)  Kongsberg  Vaapenfahrikk. 
The  Act  and  Executive  Order  also  prob.b  '. 
for  the  same  3-year  period,  the  importation 
mto  the  United  Stages  of  all  products 
produced  by  Toshiba  Machine  Company  and 
Koncsberg  Trading  Com.pany  These 
prohibitions  also  apply  to  subsidiaries. 
SiiccesiSor  entities  or  joint  ventures  of 
Toshiba  Machine  Company  or  Kongsberg 
Trading  Company 

(cl  Rosinclion.  Unless  listed  by  the 
Con'ractor  m  its  offer,  in  the  solicitation 
provision  at  FAR  52,225-12.  Notice  of 
Restrictions  on  Contracting  with  Sanctioned 
Persons,  or  unless  one  of  the  exceptions  in 
p-iragraph  (J)  of  this  cliuse  applies,  the 
Con'ractor  agrees  that  no  produc's  or 
servires  delivered  to  the  Government  under 
•h:-.  contract  will  be  products  or  services  of  a 
sanctioned  person. 

(d|  ExrppUons  The  restrictions  apply — 

(1)  To  fincshed  products  of  nonsancfioned 
persons  containing  components  of  a 
sanctioned  person  if  these  components  have 
been  substantially  transformed  during  the 
manufacture  of  the  finished  product. 

(2)  To  products  or  scr.lces  of  a  sanctioned 
person  provided — 

(i)  The  products  are  d("^iEned  to  the 
specifications  of  a  nonsaiictioned  person 
marketed  under  the  trademark,  brand  or 
name  of  the  nonsanctioned  person; 

(ii)  The  business  relationship  between  the 
nonsanctioned  person  and  the  sanctioned 


person  clearly  existed  prior  to  lune  30,  1987; 
and 

(iii)  The  nonsanctioned  person  is  not 
directly  or  indirectly  owned  by  a  sanctioned 
pe.'son. 

(3)  If  a  deter.minalion  has  been  made  in 
accordance  with  FAR  25,1003  (a)  or  (b). 

(e)  Award.  Award  of  any  contract  resulting 
from  this  solicitation  will  not  affect  the 
Contractor's  obligation  to  comply  with 
importation  regulations  of  the  Secretary  of 
the  Treasury. 
(End  of  clause) 
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1919  M  S': 
The  comp 


ng'or.  DC,  on  AT&T's  ability  to  set  its  prices, 

tTision  .Tiay  Finally,  we  affirm  our  view  that 


Switching.  Non-IMTS.  and  Skynet  KU) 
Tariffs  services  are  special  construction 


proiiuction  [i.e..  mriation],  ATM 
produtlivity.  and  cerinin  cn^'iir  .sppcific 
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RIN  306O-AE3S  | 

Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers 

AQCNCY:  Federal  Conmumcations 
Commission  (FCC) 
action:  Final  rules. 

SUMMAMY:  The  Commission  has  adopted 
a  Report  and  Order  finding  that 
incentive  regulation  constitutes  an 
improvement  over  rate  of  return 
regulation  for  ATAT  and  local  exchange 
carriers.  The  Report  and  Order 
implements  a  form  of  incentive 
regulation,  referred  tcf  as    price  caps  " 
for  AT4T.  This  action  results  in  the 
replacement  of  the  rate  of  return 
regulatory  model  with  one  that  directly 
limits  rates  by  means  of  price  caps.  The 
Commission  has  fou.",d  that  the  price  cap 
method  of  regulation  will  promofe 
efficiency  and  innovation,  and  will 
benefit  consumers  more  effectively  than 
rate  of  return  regulation. 
EFFlCTlve  DATE:  May  T 7.  1989 

ADDRESS:  Federal  Conimunic.jtions 
Commission,  Washing!  )n.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Vtary  Brown,  Common  Carrier  Bureau, 
(202)  632-5550. 
8UPf>LEMENTARy  INFORMATION: 

Background 

Notice  of  Proposed  Rulemaking.  In  the 
Matter  of  Policy  and  Rules  Concerning 
Rates  for  Dominant  Carriers.  CC  Docket 
No.  87-313,  AJcp-ed.  August  4,  1987. 
Relccsrd:  August  21,  iqS"   52  FR  33962 
(Sept.  9.  1987).  By  the  Commission. 
Further  Notice  of  Proposed  Rulemaking. 
In  the  Matter  of  Policy  and  Rules 
Concerning  Ra'es  for  Dominant  Carriers, 
CC  Docket  No.  87-313.  Adopted:  May  12, 
1988.  Released  May  23.  1988.  53  r'R 
22356  (June  15.  198«).  By  the 
Commission. 

Summary  of  Report  and  Order 

This  IS  a  summary  of  the 
Commission's  Report  and  Order  in  In 
the  Matter  of  Policy  and  Rules 
Concerning  Rates  for  Dominant 
Carriers.  CC  Docket  No.  87-313.  FCC 
89-91.  Adopted  March  16. 1989.  and 
Released  April  17. 1989.  By  the 
Commission. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 


1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street  N.W..  Suite 
140.  Washington,  DC  20037. 

I  In  General 

1.  This  Commission  has  concluded 
that  incentive  regulation  for  .^T&T  local 
exchange  carriers  (LECs)  constitutes  an 
Improvement  over  traditional  rate  of 
return  regulation  in  terms  of  efficiency 
incentives,  incentives  to  innovate. 
disincentives  to  engage  in  cost  shifting, 
lower  administrative  costs,  and 
consumer  benefits.  We  find  that  rate  of 
return  regulation  encourages  rate  base 
padding  and  excessive  expense  levels, 
that  it  does  not  encourage  carrier 
innovation  in  the  provision  of  new 
services  and  products,  that  it  encourages 
cross-subsidization  and  other  forms  of 
inefficient  pricing,  and  that  it  places 
unnecessary  administrative  burdens  on 
carriers  and  this  Commission.  By 
focusing  in  the  first  instance  on  limiting 
prices  rather  than  profits,  incentive 
regulation  should  reverse  the  tendency 
of  rate  of  return  regulated  firms  to 
engage  in  inefficient  behavior.  We 
recognize  that  achievement  of  the 
benefits  of  incentive  regulation  depends 
upon  proper  implementation.  We  here 
adopt  final  rules  implementing  a  form  of 
incentive  regulation,  referred  to  as 
"price  caps."  for  AT&T. 

2.  We  conclude  that  price  caps  for 
AT&T  will  more  closely  replicate  the 
incentives  to  efficiency  that  characterize 
a  competitive  market  than  will 
continued  rate  of  return  regulation.  By 
limiting  the  rates  AT&T  may  charge, 
rather  than  its  rate  of  return,  price  caps 
will  drive  AT&T  to  avoid  unnecessary 
costs,  invest  in  efficiency  enhancing 
technology,  and  employ  innovative 
service  approaches  in  order  to  earn  the 
greatest  levels  of  return  within  the 
applicable  rate  limitations.  The  system 
of  price  cap  regulation  that  we  have 
adopted  guarantees  that  ratepayers 
obtain  their  share  of  expected 
productivity  gains  first,  with  carriers 
retaining  any  additional  profits  they 
may  generate.  Thus,  both  ratepayers 
and  carriers  will  be  better  off  than  under 
rate  of  return  regulation. 

3.  We  find  that  in  an  environment  that 
is  in  transition  from  monopoly  to  full 
competition,  rate  of  return  regulation 
has  become  so  dysfunctional  that 
incentive  regulation  represents  a 
substantial  and  needed  improvement 
over  existing  regulation.  In  addition,  the 
presence  of  competition  for  many  of 
AT&Ts  services  means  that  regulation, 
in  whatever  form,  is  not  the  only  check 


on  AT&T's  ability  to  set  its  prices. 
Finally,  we  affirm  our  view  that 
competition  and  incentive  regulation  are 
complementary  and  that  competition 
must  be  a  factor  in  shaping  the  form  of 
incentive  regulation  for  AT&T. 

4.  We  conclude  that  price  cap 
regulation  is  unlikely  to  result  in  either  a 
decline  in  service  quality,  or  an  increase 
in  misallocation  of  costs  between  the 
state  and  interstate  jurisdictions.  There 
are  a  number  of  constraints  on  AT&T's 
ability  to  degrade  its  quality  of  service, 
including  competition.  Commission 
monitoring,  and  performance  standards 
incorporated  in  tariffs.  In  areas  where 
interexchange  competition  is  limited. 
I.e.,  non-equal  access  areas,  we 
conclude  that  additional  monitoring  is 
required  to  ensure  that  service  quality 
does  not  decline.  In  addition,  while  the 
possibility  of  cost-shifting  between 
jurisdictions  is  inherent  in  a  bifurcated 
regulatory  system,  we  conclude  that  the 
combination  of  the  separations  rules. 
Commission  monitoring  associated  with 
our  automated  reporting  requirements 
(ARMIS),  and  state  monitoring  will  be 
effective  in  identifying  and  correcting 
misallocation  of  costs  to  either  the  state 
or  the  interstate  jurisdiction. 

il.  Operation  of  Price  Cap  Regulation  for 
AT&T 

A.  In  General 

5.  Price  cap  regulation  is  mandatory 
for  AT&T,  and  AT&T  will  be  required  to 
file  price  cap  tariffs  on  an  annual  basis. 
We  require  that  AT&T  file  its  first  price 
cap  tariff  May  17,  1989.  to  be  effective 
July  1,  rW9,  and  thereafter  to  file  its 
annual  tariffs  effective  July  1,  on  not  less 
than  45  days'  notice.  Price  cap  filings 
must  be  accompanied  by  price  cap 
indexes  (PCIs)  (which  reflect  changes  in 
costs  associated  with  the  provision  of 
service  groupings,  or  baskets),  actual 
price  indexes  (APIs)  (which  reflect 
changes  in  ajjjiiogate  rate  levels  for 
baskets),  and  service  band  indexes 
(SDIs)  (which  reflect  changes  in  rates  for 
service  categories  within  each  basket). 
As  long  as  AT&T's  proposed  rate  level 
changes  are  within  applicable  cap  and 
band  limitations,  the  tariff  filings  will  be 
presumed  lawful,  and  except  for  the  45- 
day  annual  filing,  may  take  effect  in  14 
days. 

B.  AT&T  Services  Subject  to  Price  Cap 
Regulation 

6.  All  of  AT&T's  existing  services  will 
be  subject  to  price  cap  regulation  with 
the  exception  of  Tariff  5,  Tariff  11.  Tariff 
12.  Tariff  15.  and  Tariff  16  services,  and 
services  subject  to  separate  accounting 
requirements  (Accunet  Packet 


Switching.  Non-IMTS.  and  Skynet  KU). 
Tariff  5  services  are  special  construction 
services,  and  Tariff  11  is  AT&T's  access 
flow-through  tariff.  Tariff  12.  Tariff  15. 
and  Tariff  16.  in  their  present 
configurations,  are  custom,  ta.nffs.  for 
which  price  cap  treatment  is  not 
appropriate. 

7.  Each  of  AT&T's  clipped  services 
will  be  placed  in  one  of  three  baskets. 
Each  basket  has  its  own  PCI.  which  acts 
as  a  ceiling  on  the  basket's  aguregate 
rates.  The  API  is  the  value  of  aggregate 
rates  in  a  basket.  Under  price  caps,  a 
basket's  API  must  never  exceed  its  PCI. 
absent  an  extraordinary  showing. 
Furthermore,  within  each  basket, 
serevices  will  be  assigned  to  service 
categories,  the  prices  of  which  are 
subject  to  annual  restrictions  on  upward 
and  downward  movements,  as 
measured  by  SBls. 

8,  The  first  basket  will  consist  of 
residential  and  small  business  services, 
divided  into  six  service  cat'.'gones:  (1) 
Domestic  day;  (2)  Dom.estic  evening;  (3) 
Domestic  night/weekend,  (4) 
Internationa!  MTS;  (5)  Operator  and 
credit  card  services;  and  (6)  Reach  Out 
America.  AT&T  forfeits  streamlined 
treatment  if  it  raises  the  rates  of  the 
Domestic  evening  or  Dom.estic  night/ 
weekend  MTS  service  categories  by 
more  than  4  percent  annually  relative  to 
the  change  in  ihe  PCI.  or  if  it  raises  any 
other  service  category  in  this  basket  by 
more  than  5  percent  per  year  relative  to 
the  PCI.  AT&T  also  forfeits  streamlined 
treatment  if  it  lowers  rates  for  any 
service  category  in  the  basket  by  more 
than  5  percent  relative  to  the  PCI.  In 
addition,  AT&T  must  calculate  an 
average  residential  rate  from  among  the 
services  in  the  basket,  and  ensure  that 
the  average  residential  rate  does  not 
increase  by  more  than  1  percent  per 
year  after  adjusting  for  changes  in  the 
PCI. 

9.  The  second  basket  consists  of  all 
8(X)  Services,  divided  into  four  service 
categories:  (1)  Readyline  800:  (2)  AT&T 
800;  (3)  Megacom  800;  and  (4)  all  other 
800.  The  third  basket  consists  of  all 
remaining  capped  services,  dnided  into 
seven  service  categories:  (1)  Pro 
America  1.  II.  and  III;  (2)  WATS;  (3) 
Megacom;  (4)  SD.N;  (5)  other  switched; 
(b)  voice  grade  private  line  and  below; 
and  (7)  other  private  line.  Upper  and 
lower  bands  of  5  percent  shall  apply  to 
each  of  the  service  categories  in  these 
baskets.  Thus,  rate  increases  or 
decreases  that  exceed  5  percent  per  year 
relative  to  the  PCI  will  not  be  afforded 
streamlined  review. 

C,  Operation  of  the  Price  Cap  Index 

10,  The  price  cap  index,  or  PCI,  is  an 
index  of  change  in  the  cost  of  factors  of 


production  [i.e..  mflationj,  AT&T 
productivity,  and  certain  carrier-specific 
cost  factors  that  are  beyond  AT&'T's 
control.  The  PCI  for  each  basket  of 
services  acts  as  a  ceiling  above  which 
that  basket's  index  of  actual  prices — the 
API — cannot  go  without  an 
extraordinary  showing.  Cost  changes 
due  to  the  inflation  and  productivity 
components  of  the  PCI  formula  are 
reflected  in  annual  index  adjustments. 
The  inflation  component  is  represented 
by  the  Gross  National  Product  Price 
Index  (GNP-PI),  a  broad-based  index  of 
price  changes  in  all  sectors  of  the 
economy,  published  by  the  U.S. 
Department  of  Com.merce.  The 
productivity  factor  adjusts  for  the  fact 
that  AT&T's  productivity  historically 
has  exceeded  that  of  the  economy.  We 
conclude  that  the  productivity  offset  for 
AT&T  should  be  2.5  percent.  To  ensure 
that  ratepayers  benefit  from  price  cap 
regulation,  and  share  in  the  gains  from 
the  efficiency  improvements  we  expect 
will  result  from  price  cap  regulation,  we 
adjust  the  productivity  offset  upward  by 
0,5  percent,  known  as  the  Consumer 
Productivity  Dividend  (CPD),  to  reach  a 
total  productivity  factor  of  3.0  percent 
for  use  in  the  PCI  formula. 

11.  Price  cap  levels  will  also  vary  with 
changes  in  certain  "exogenous"  costs. 
that  is.  costs  which  are  beyond  the 
control  of  AT&T  and  which  affect  the 
telecommunications  sector,  rather  than 
the  econom\'  as  a  whole.  We  treat  as 
exogenous  the  following:  changes  in 
access  charges  paid  by  AT&T  to  the 
LECs;  changes  in  interstate  costs  caused 
by  changes  in  the  Separations  Manual 
and  the  Uniform  System  of  Accounts 
(USOA):  changes  in  costs  due  to  the 
completion  of  the  amortization  of 
depreciation  reserve  deficiencies;  and 
changes  in  costs  caused  by  reallocation 
of  investment  from  regulated  to 
non.'-egulated  activities  pursuant  to 

§  64.901  of  the  Com.mission's  Rules.  47 
CFR  64  901  ATJjT  may  request 
exogenous  treatment  of  changes  in  costs 
due  to  changes  in  the  tax  laws,  or  any 
other  cost  changes  that  are  beyond 
AT&Ts  control,  and  that  affect  AT&Ts 
costs  disproportionately  relative  to  the 
economy  as  a  whole. 

12.  .^T&T  must  file  adjustments  to  its 
PCIs  each  year  in  connection  with  its 
annual  price  cap  tariff  filing.  In  addition. 
AT&T  must  update  its  PCIs  to  account 
for  midyear  exogenous  costs  changes. 
The  PCI  formula  provides  for  price  cap 
adjustments  as  follows: 

PCI,  =  PCI,  ,|H-w(GNP-PI-X)-fAY/R 

-l-AZ/Rj 

where 

GNP-Pl  =  the  percentage  change  in  the  GNP- 
PI. 
X  =  productivity  factor  of  3.0%. 


AY=(new  access  rate — access  rate  at  the 
time  the  PCI  wag  updated  to  PCI,  i)  x 
base  period  demand. 

AZ  =  the  dollar  effect  of  current  regulatory 
changes,  when  compared  to  the 
regulations  in  effect  at  the  time  the  PCI 
was  updated  to  PCI,  i.  measured  at  base 
period  level  of  operations. 

R  =  base  period  quantities  for  each  rate 
element  "i."  multiplied  by  the  price  for 
each  rate  element  "i"  at  the  lime  the  PCI 
was  updated  to  PCI,  i. 

w  =  R — (access  rates  in  effect  at  the  time  the 
PCI  was  updated  to  PCI,  i  x  base  period 
demand)  -t-  AZ.  all  divided  by  R. 

PCI, = the  new  PCI  value,  and 

PC1|  i  =  the  immediately  preceding  PCI  value. 

The  (GNP-PI -X)  component  will  be  the 
same  for  each  basket,  while  the  "AY" 
and  "AZ"  variables  will  vary  by  basket, 
depending  on  the  impact  of  regulatory 
changes  and  changes  in  access  charges 
on  the  cost  of  providing  the  particular 
services  in  each  basket  The  base  period 
used  in  index  adjustments  is  the  12- 
month  period  ending  6  months  prior  to 
the  effective  date  of  the  annual  price 
cap  filing. 

13.  In  light  of  the  important  role  we 
assign  to  the  design  and  composition  of 
baskets  in  protecting  consumers  of  MTS 
and  other  services  over  which  AT&T 
retains  significant  market  power,  it  is 
essential  that  AT&T  properly  allocate 
exogenous  cost  changes,  including 
changes  in  access  costs,  among  baskets. 
With  respect  to  non-traffic  sensitive 
access  costs,  AT&T  must  first  calculate 
the  net  change  in  such  costs,  at  base 
period  demand,  associated  with  all  of  its 
capped  services.  AT&T  must  then 
allocate  this  am'     it  among  its  baskets 
according  to  the  proportion  of  total  base 
period  non-traffic  sensitive  minutes  of 
access  (both  originating  and 
terminating)  associated  with  each 
basket.  Similarly,  AT&T  must  allocate 
the  change  in  its  total  traffic  sensitive 
access  costs  (calculated  at  base  period 
demand)  among  baskets  in  proportion  to 
their  share  of  total  base  period  traffic 
sensitive  minutes.  We  require  that 
changes  in  special  access  costs 
(calculated  at  base  period  demand)  be 
assigned  directly  to  the  baskets  in  which 
those  costs  are  incurred.  With  respect  to 
exogenous  cost  changes  refiected  in  the 
PCI's  "Z"  variable,  we  require  that  such 
changes  be  allocated  on  a  cost  causative 
basis. 

D.  Comparing  Rates  to  the  PCI 

14.  The  actual  price  index,  or  API. 
measures  the  incremental  change  in  the 
aggregate  price  of  each  basket  of 
services  each  time  AT&T  proposes  rate 
revisions.  The  API  formula  requires  the 
summation  of  the  weighted  ratios  of 
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proposed  prices  and  existing  prices,  as 
follows 

.\P1.  =  .\PI.  ,ll,v,(p,/p,.,),l  I 

where 

API,  =  the  proposed  API  value, 

API.  ;  =  'he  exisDns  API  value, 

p  -  'r.e  pr  )posed  pr'ce  for  rate  element  "i," 

p.    -  'he  existing  price  for  rate  element  "i," 

v,  =  ihe  current  cistimated  revenue  weight  for 
rate  eleme.nt  "i,"  calculated  as  the  ratio 
of  the  base  period  demand  for  the  rate 
element '  i"  priced  at  the  existing  rale,  to 
the  base  period  demand  for  the  entire 
basket  of  services  priced  at  existing 
rates  j 

13,  New  spt^ices  will  be  brought 
under  pnce  caps  at  t.he  first  annual  price 
cap  tariff  filing  following  the  comrletion 
of  the  base  period  in  whicn  they  become 
effective,  and  the  API  will  be  adjusted  to 
reHect  the  impact  of  a  new  service  on  a 
basket's  aggregate  rates  at  that  time.  To 
make  this  adjustment,  the  demand  for 
the  new  service  during  the  base  period 
must  be  included  in  determining  the 
weights  used  in  calculating  the  API.  The 
proportional  change  between  existing 
rates  (including  that  of  the  new  service) 
and  proposed  rates  (ir.cludmg  that  of  the 
new  service),  weighted  according  to 
base  penod  demand  and  existing  prices. 
IS  m,uit!plied  against  the  exis'mg  API 
value  to  produce  the  new  API,  which 
incorporates  the  new  service  For 
restructured  services,  in  its  API 
calculation.  AT&T  must  convert  exis'mg 
rates  into  rates  of  equivalent  value 
under  the  proposed  structure,  and  then 
compare  the  existing  rates  that  have 
been  converted  to  reflect  restrjcturir.u 
to  the  proposed  restructured  rates. 

16.  AT&T  must  establish  subindexes 
within  each  basket  to  measure  the 
movement  in  the  revenue-weighted 
aggregate  prices  of  the  groups  of  rate 
elements  that  comprue  the  banded 
service  categories.  Ea'.h  such  service 
band  index,  or  SBI.  snail  be  cakulated 
by  using  essentially  the  same  formula  as 
we  are  adopting  for  the  .API: 

SBI,-SB!,  :li,v,(p,/p,  .,,1 

where 

SBI,  =  (he  proposed  SBI  value, 

SBI,  ,  =  the  existing  SBI  value, 

p,  =  'he  proposed  pnce  for  rate  element  "i," 

p,  ;  =  the  existing  pnce  for  rate  element  "i," 
and 

v,  =  the  current  estimated  revenue  weight  for 
rate  element  "i,"  calculated  as  the  ratio 
of  the  base  penod  demand  for  the  rate 
element    i  '  pnced  at  the  existing  rate,  to 
(.Te  base  period  demrind  for  the  entire 
grijup  of  rate  elements  comprising  the 
service  category  pnced  at  existing  rates. 

£■  Establishing  Initial  Index  Values 

17.  We  conclude  that  reliance  on 
,AT&Ts  existing  rates  is  the  most 
redsonable  option  for  initially 


determining  compliance  with  the  price 
cap  system.  As  a  general  matter.  AT&T 
is  earning  less  than  its  authorized  rate  of 
return.  In  addition,  we  have  investigated 
nearly  all  of  AT&T's  existing  rates  and 
concluded  that  they  are  not  unlawful. 
Many  of  AT&T's  existing  rates  were  set 
in  the  context  of  competitive  pressure 
from  other  carriers,  which  contributes  to 
the  reasonableness  of  using  them  as  a 
starting  point  for  price  cap  regulation. 
The  use  of  existing  rates  as  a  starting 
point  is  the  most  expeditious  means  of 
generating  the  ratepayer  benefits 
promised  by  incentive  regulation,  and  is 
a  superior  alternative  to  conducting  a 
pre-price  cap  rate  case.  Finally,  the 
operation  of  the  price  cap  formulas  and 
procedural  mechanisms  will  exert 
downward  pressure  on  the  aggregate 
prices  in  each  basket,  and  will  produce 
price  cap  rates  that  will  be  within  the 
zone  of  reasonableness. 

18.  AT&Ts  pre-price  cap  APIs  and 
PCIs  will  be  initialized  with  an  assigned 
value  of  100,  corresponding  to  the  rates 
and  costs  in  effect  on  December  31, 
1988,  the  last  day  of  the  pre-price  cap 
base  period.  To  the  extent  that  costs 
change  during  the  interim  between 
December  31, 1988,  and  July  1. 1989,  such 
changes  must  be  reflected  in  the  PCI 
formula  adjustments  that  are  made  in 
the  initial  price  cap  filing.  The  base 
period  during  the  tiist  price  cap  tariff 
year  shall  be  the  period  from  January  1, 
1988,  through  December  31, 1988, 

F.  Evaluation  of  Price  Cap  Rates 

1.  Annual  Filings 

19.  AT&T  is  required  to  make  annual 
filings  demonstrating  compliance  with 
the  price  cap  rules.  These  filings  shall  be 
effective  on  45  days'  notice.  Since  LECs 
are  required  to  file  their  annual  access 
tariffs  on  90  days'  notice,  this  schedule 
permits  AT&T  to  incorporate  the  cost 
effects  of  those  filings  in  its  own  annual 
filing. 

2.  Within-Band  Rate  Level  Changes 

20.  Rate  level  changes  that  produce  an 
API  less  than  or  equal  to  the  PCI.  and 
rates  within  applicable  price  bands, 
qualify  for  streamlined  treatment. 
Tariffs  proposing  such  rate  level 
changes  shall  be  filed  on  14  days'  notice, 
and  will  be  presumed  lawful.  In  lieu  of 
traditional  cost  support,  streamlined 
filings  need  be  supported  only  by  the 
calculations  necessary  to  demonstrate 
that  the  proposed  rates  are  within  the 
limits  set  by  the  PCI  and  the  pricing 
limitations.  Petitioners  seeking 
suspension  of  a  streamlined  filing  must 
meet  a  stringent  four-part  test.  We 
require  petitioners  to  demonstrate:  (1)  A 
high  probability  that  the  tariff  would  be 


found  unlawful  after  investigation;  (2) 
that  suspension  would  not  substantially 
harm  other  interested  parties;  (3)  that 
irreparable  injury  would  result  if 
suspension  did  not  issue;  and  (4)  that 
suspension  would  not  otherwise  be 
contrary  to  the  public  interest. 

3.  Above-Band  Rates 

21.  We  conclude  that  above-band 
rates  raise  questions  about  the 
distribution  of  rate  increase  burdens 
that  require  the  fullest  possible 
consideration  by  interested  parties  and 
by  this  Commission.  Therefore,  we 
require  that  above-band  rates  must  be 
fih'd  on  90  days'  notice,  with  a 
likelihood  of  suspension.  The  justness 
and  reasonableness  of  above-band  rates 
will  be  assessed  in  light  of  the  overall 
price  cap  scheme,  and  AT&T  will  be 
required  to  make  a  "substantial  cause" 
showing,  which  will  usually  involve  a 
detailed  and  specific  cost  justification  of 
the  proposed  increase. 

4.  Above-Cap  Rates 

22.  Tariffs  proposing  above-cap  rates 
shall  be  filed  on  90  days'  notice,  wilt 
generally  be  suspended,  and  must  be 
accompanied  by  cost  support  data 
dem.onstrating  that  the  rates  are  just  and 
reasonable.  In  its  cost  showing,  AT&T 
must  assign  costs  to  rate  elements,  or  to 
the  I'Dwest  possible  level,  and  make  a 
detailed  explanation  of  the  reasons  for 
the  prices  of  all  rate  elements  to  which  it 
does  not  assign  costs.  In  addition,  ATST 
must  explain  the  allocation  of  costs 
within  each  basket,  and  the  allocation  of 
costs  among  baskets. 

5  Below-Band  Rates 

23.  We  conclude  that  below-band 
rates  may  raise  questions  of  predatory 
activity  that  are  not  suited  to 
streamlined  review.  As  a  result,  we 
require  that  tariffs  proposing  below- 
band  rates  must  be  filed  on  45  days' 
notice,  and  must  be  accompanied  by  a 
showing  that  the  rates  cover  the  cost  of 
service  and  are  otherwise  just  and 
reasonable.  For  the  purpose  of  initial 
review  of  such  tariff  filings,  we  adopt 
the  average  variable  cost  standard  as  a 
benchmark  for  determining  whether  a 
proposed  rate  decrease  should  be 
investigated  and/or  suspended.  The 
average  variable  cost  of  a  service  must, 
at  a  minimum,  include  all  access  charges 
and  billing  and  collection  costs 
attributable  to  that  service,  as  well  as 
other  non-fixed  costs  which  would  not 
be  incurred  if  the  service  were  not 
offered. 


6.  New  and  Restructured  Services 

24.  We  conclude  that  new  and 
restructured  services  must  receive 
special  treatment  because  they  present 
possible  means  of  avoiding  price  cap 
pricing  restrictions.  The  general 
principle  for  distinguishing  between  new 
and  restructured  services  is  that  new 
services  add  to  the  range  of  options 
available  to  customers,  while 
restructured  services  simply  represent 
rearrangements  of  existing  services. 
New  services  will  be  outside  the  cap 
initially.  Tariffs  proposing  new  services 
should  be  filed  on  45  days'  notice,  with 
supporting  information  and  data  to 
demonstrate  compliance  with  a  net 
revenue  test.  Under  this  test,  a  new 
service,  and  each  unbundled  element 
thereof,  must  be  projected  to  increase 
AT&T's  net  revenues  for  services 
subject  to  price  cap  regulation  within 
the  lesser  of  24  months  from  the 
incorporation  of  the  service  into  an 
annual  price  cap  filing,  or  36  months 
from  the  effective  date  of  the  service. 
AT&T  m.ust  include  new  services  in  the 
cap  in  the  first  annual  price  cap  tariff 
filing  after  the  completion  of  the  base 
year  in  which  the  new  service  becomes 
effective. 

25.  Tariffs  proposing  restructured 
services  are  much  more  likely  to  raise 
issues  of  discrimination  than  tariffs 
proposing  only  rate  level  changes.  We 
therefore  conclude  that  tariffs  proposing 
restructured  rates  must  be  filed  on  45 
days'  notice.  AT&T  will  be  required  to 
demonstrate  continued  compliance  with 
both  the  PCI  and  the  bands. 

G.  Effect  of  Incentive  Regulation  on 

Existing  Commission  Policies 

26.  Under  price  cap  regulation,  we  will 
retain  existing  Commission  policies  and 
rules  that  foster  competition  and  prevent 
discrimination,  and  other  market  rules 
and  implemeniing  regulations. 
Furthermore,  this  Comimission  continues 
to  be  committed  to  geographic  rate 
averaging.  We  conclude  that  in 
implementing  price  cap  regulation  for 
AT&T,  we  have  taken  no  action  that 
would  put  geographic  rate  averaging  at 
risk.  We  find  it  unnecessary  at  this  t'me 
explicitly  to  prohibit  rate  deaveraging 
through  the  exercise  of  our  rulemaking 
authority  However,  given  our  strong 
commitment  to  geographically  averaged 
rates  as  a  tool  to  promote  universal 
service,  we  pledge  to  subject  proposals 
by  AT&T  to  deavcrage  rates  to  the  full 
90-day  notice  period  permitted  by 
section  203  of  the  Communications  Act, 
and  to  suspend  such  filings  for  the  full 
five-month  period  permitted  by  section 
204  of  the  Act.  In  the  course  of  the 
resulting  investigation,  AT&T  would 


bear  the  burden  of  justifying  the 
proposal  to  deaverage  rates. 

27.  We  also  conclude  that  the 
implementation  of  price  cap  regulation 
will  be  enhanced  by  the  continuation  of 
existing  market  rules,  implementing 
regulations,  such  as  Open  Network 
Architecture  (ONA)  and  the  joint  cost 
rules,  and  the  USOA  and  separations 
rules.  We  will  also  retain  existing 
complaint  procedures.  We  conclude  that 
the  Interim  Cost  Allocation  Manual 
(ICAM)  should  be  discontinued  because 
it  requires  fully  distributed  costing 
between  broad  service  categories,  and 
would  therefore  be  inconsistent  with  the 
price  cap  system  we  have  devised.  We 
will  continue  to  enforce  the  Part  63  rules 
regarding  extension  of  lines  and 
discontinuance  of  service.  We  retain  our 
current  Part  65  rules  with  certain 
modifications,  including  an  exemption 
for  AT&T  from  targeting  its  rates  to  a 
prescribed  rate  of  return,  and  a 
requirement  that  AT&T  file  an  annual 
rate  of  return  report  of  its  total  interstate 
rate  of  return. 

H.  Monitoring  and  Performance  Review 

28.  During  the  initial  four  years  of 
price  cap  regulation,  we  will  monitor 
AT&T's  performance,  with  particular 
attention  to  its  prices,  earnings,  quality 
of  service,  and  technological 
progressiveness.  AT&T  will  file  ARMIS 
reports  on  a  quarterly  basis,  including 
information  on:  revenues,  expenses,  and 
taxes  for  purposes  of  tracking  cost 
allocations  between  regulated  and  non- 
regulated  activities;  revenues  and 
expenses  by  state  and  interstate 
jurisdictions;  and  switched  messages, 
conversation  minutes,  and  access 
minutes.  In  addition,  we  continue  to 
require  AT&T  to  file  Form  492,  which 
contains  inform.ation  on  revenues, 
investment,  expenses,  and  the  earned 
rate  of  return,  but  we  will  require  that 
information  to  be  filed  on  a  total 
interstate  basis  only.  We  will  also 
continue  to  collect  semi-annual  reports 
on  quality  of  service,  and  will  continue 
to  scrutinize  the  information  AT&T  files 
in  connection  with  its  annual  section  214 
authorization  application. 

29.  In  addition  to  monitoring  price  cap 
regulation  through  the  collection  of  data, 
our  review  of  tariffs,  and  the  complaint 
process,  we  will  review  AT&Ts 
performance  in  a  comprehensive 
manner  beginning  at  the  end  of  the  third 
year  from  the  inaugural  date  of  price  cap 
regulation.  The  review  will  be 
completed  before  the  end  of  the  fourth 
year  of  price  caps.  Should  it  become 
apparent  to  us  before  this  review  that 
the  price  cap  program  is  not  achieving 
its  goals,  we  will  initiate  an  earlier 
review.  The  performance  review  will 


consist  of  a  com.prehensive  examination 
of  the  effects  of  price  cap  regulation, 
and  will  consider  all  available  measures 
of  market  and  carrier  performance, 
including,  but  not  hmited  to,  actual 
prices,  achieved  rate  of  return,  quality  of 
service,  and  technological 
progressiveness.  Underachievement  or 
overachievement  with  respect  to  any 
measures  of  performance  related  to 
price  cap  regulation  may  result  in 
changes  to  the  productivity  offset  or 
other  adjustments.  Finally,  we  conclude 
that  no  retroactive  payments  should  be 
exacted  from  AT&T  for  its  productivity 
gains  under  price  caps,  as  such 
retroactive  treatment  would  unduly 
diminish  AT&Ts  incentive  to  exceed  an 
established  target. 

III.  Legal  Authority 

30.  We  conclude  that  our  price  cap 
plan  for  AT&T  is  within  our  statutory 
authority,  and  that  based  on  the 
administrative  record  established  in  this 
proceeding,  adoption  of  price  cap  rules 
is  in  the  public  interest,  as  defined  in  the 
Communications  Act  and  relevant 
judicial  precedent.  The  Communications 
Act  does  not  compel  us  to  employ  rate 
of  return  regulation,  or  any  other 
particular  regulatory  model,  in  carrying 
out  our  statutory  mandate,  but  rather 
provides  this  Commission  with  an  array 
of  regulatory  powers  and  broad 
discretion  to  determine  how  best  to  use 
them  in  the  public  interest.  Our  broad 
discretion  extends  to  selecting  methods 
to  make  and  oversee  rates.  Ultimately, 
the  substantive  mandate  under  which 
we  operate  requires  only  that  we  select 
a  ratemaking  approach  that  is  capable 
of  keeping  rates  in  the  zone  of 
reasonableness,  or  of  detecting  and 
correcting  for  the  failure  of  market 
forces  to  do  so.  The  price  cap  plan  for 
AT&T  fulfills  the  Communications  Act's 
substantive  requirement  of  ensuring  just, 
reasonable,  and  non-discriminatory 
rates,  and  does  so  in  a  cautious, 
evolutionary  manner. 

31.  Notwithstanding  that  our  price  cap 
system  continues  to  monitor  and 
consider  profit  levels  to  ensure  that  they 
are  not  excessive,  it  is  also  a  system 
designed  to  permit  greater  earnings 
flexibility  than  a  strict  rate  of  return 
regime.  This  design  is  based  upon  the 
fundamental  premise  underlying 
incentive  regulation  and  the  benefits  it 
will  produce  for  ratepayers — that  it  is 
the  potential  to  increase  earnings  that 
drives  companies  to  improve  their 
efficiency.  We  believe  this  approach  to 
rale  regulation  is  fully  consistent  with 
our  statutory  mandate  to  ensure  just  and 
reasonable  rates. 
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32.  We  are  implementing  pr.ce  caps 
through  the  establishment  of  suspension 
and  no-siispension  zones,  and  through 
modifications  to  our  current  tariff  filing 
procedures,  A  decision  by  this 
Commission  to  permit  a  tariff  to  take 
effect  vvitho'jt  suspension  is  an  exercise 
of  ihis  Commission  s  discretionnry 
authority,  and  constitutes  a  preliminary 
decision  within  our  exclusive  discretion. 
Pursuant  to  this  discretionary 
suspension  power,  we  may  establish 
guidelines  expressing  a  tentative 
opinion  about  the  location  (jf  the  line 
between  reasonable  and  unreasonable 
rates.  This  Commission  need  not 
prescribe  rates  in  order  to  establish  no- 
suspension  zones.  Moreover,  we 
conclude  that  our  price  cap  rules  do  not 
constitutes  de  hco  ra'e  prescription 
without  the  required  hearing. 

[V.  Paperwork  Reduction  .\cl  Analysis 

33.  On  [une  14,  1988,  after  the  release 
of  the  Furti^er  Sotice  m  this  proceeding. 
this  Commission  requested  that  the 
Office  of  .Vlanagement  and  Bud^set 
(OVIB]  review  the  proposed  information 
collection  requirements  for  compliance 
with  the  Paperwoik  Reduction  Act  of 
laao.  On  August  15.  1986.  0MB 
com.Tien'ed  on  !his  Com.massion's 

r  ro posed  informa'ion  coilecti'm 
requirements,  0MB  stated  tha"  the 
Further  \otiLe  failed  to  (iemiinitra't;  the 
practical  utility  of  some  of  tne  reporting 
requirements  proposed  in  this 
Com.mjssion's  request,  and  found  that 
the  information  collections  were  not  the 
minimum  necessary  to  m.eet  the 
objectives  of  the  proposed  rules.  In 
commenting  on  this  CommJssion's 
request,  O.MB  listed  a  series  of  concerns 
that  it  asked  this  Commission  to 
address.  .M&T  is  currently  the  only 
rarrier  subject  to  price  cap  regulation. 
Therefore,  the  price  cap  information 
collection  requirements  contained  in  this 
Report  and  Order  are  not  subject  to  the 
requirements  of  section  3507  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3507).  Nevertheless. 
OMB's  concerns  have  been  addressed  in 
t.re  context  of  this  Commission's  final 
Report  and  Order  adopting  and 
implementing  price  cap  regulation  for 
AThT  . 

v.  Orderir^  Clauses 

34  .-Xccnraingly,  it  is  ordered  "Dial, 
pursuant  to  sections  4(i).  4(j)  201-205, 
J03(r),  and  403  of  the  Communications 
Act  of  1934.  47  U  S.C.  154{i),  154(i].  201- 
205.  303(r|,  403.  and  section  553  of  Title 
3,  United  States  Code,  that  Part  1,  Part 
61.  Partes,  and  J5  l-773(a)(l),  61.11, 
6112.  61  13,  61.14,  61.15.  61.16,  61.17, 
61  18,  61.19,  61.20,  61.21.  61.22,  61.23, 
61,24.  61.25,  61.26.  61.32.  61.33.  61.38, 


61.58,  65.1,  65.600,  65,701,  65.7a3  of  this 
Commission's  Rules.  47  CF  R,  Part  1, 
Part  61,  Part  65.  §§  1.773|a)(l).  61  11, 
61.12.  61.13,  61.14,  61.15.  61.16,  61.17. 
61.18,  81.19,  61.20,  61.21,  61  22.  61  23, 
61.24,  61.25,  61.28,  61.32.  61.33,  61,38, 
61.58.  65.1,  65.600,  65.701,  65.703,  are 
amended  as  set  forth  in  Appendix  B  to 
this  Order,  and  that  Part  1  and  Part  61  of 
this  Commission's  Rules  are  amended 
by  adding  §§  61,3,  61.41,  61.42,  61.43, 
61,44,  61.45,  61.46.  61.47,  and  61,48  as  set 
forth  in  this  Order. 

35.  It  is  further  ordered.  That  the 
motion  to  accept  late-filed  comments 
submitted  by  the  National  Association 
of  Regulatory  Utility  Commissioners  is 
granted. 

36.  It  is  further  ordered.  That  the 
motion  to  accept  late-filed  reply 
comments  submitted  by  the  United 
Church  of  Christ  Office  of 
Communications  is  granted. 

37.  //  is  further  ordered.  That  the 
motion  to  pursue  further  investigation 
submitted  by  the  Florida  Public  Counsel 
is  granted  in  part  and  denied  in  part  to 
the  extent  indicated  herein. 

38.  It  is  further  ordered.  That  the 
motion  for  further  proceedings 
submitted  by  the  Competitive 
Telecommunications  Association,  the 
Consumer  Federation  of  America,  the 
International  Communications 
Association,  the  National  Association  of 
Regulatory  Utility  Commissioners,  and 
MCI  Telecommunications  Corporation  is 
granted  in  part  and  denied  in  part  to  the 
extent  indicated  herein. 

39.  It  is  further  ordered.  That  pursuant 
to  5  1.427(b)  of  this  Commission's  Rules, 
47  CFR  1.427(b),  the  rules  amendments 
adopted  in  paragraph  913.  supra,  shall 
be  effective  on  May  17. 1989.  Good 
cause  exists  to  make  these  rules 
amendments  effective  less  than  30  days 
from  publication  in  the  Federal  Register, 
in  that  we  wish  to  begin  obtaining  the 
public  benefits  of  price  cap  regulation 
enumerated  supra  with  tariff  filings  to 
become  effective  on  July  1, 1989,  on  not 
less  than  45  days'  notice.  In  order  to 
accommodate  this  schedule.  AT&T  must 
file  its  initial  price  cap  tariffs  pursuant 
to  the  rules  amendments  adopted  herein 
on  or  before  May  17. 1989.  As  of  May  17. 
1989,  the  public  will  have  had  30  days' 
actual  notice  of  the  rules  amendments 
adopted  herein,  beginning  with  the 
release  of  this  Report  and  Order  and 
Second  Further  Notice  of  Proposed 
Rulemaking. 

List  of  Subjects 

47  CFR  Parti 

Administrative  practice  and 
procedure. 


47  CFR  Part  62 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone,  Price  cap  tariff 
filing  and  review  procedures, 

47  CFR  Part  65 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Reporting  and  recordkeeping 
requirement. 

For  the  reasons  set  forth  in  the 
preamble.  Title  47,  Parts  1,  61,  and  65  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows; 

PART  1— PRACTICE  AND  PRCXJEDURE 

1,  The  authority  citation  for  Part  1 
continues  to  read  as  follows; 

Authority:  Sees,  4,  303,  48  Stat  1066,  1082, 
as  aniRnded  47  U.S,C,  154,  30,3:  Implement,  5 
U,S.C.  5.32.  unless  ol.f)erwise  noted. 

2.  Section  1.773  is  amended  by  adding 
a  new  paragraph  fa)(l)(iv)  to  read  as 
follows: 

§  1.773    Petitions  for  suspension  or 
rejection  of  new  taritl  filings. 

(a)  •    •   • 
(1)  •    •    • 

(iv)  For  the  purposes  of  this  section, 
tariff  filings  made  pursuant  to  §  61  49(b) 
by  carriers  subject  to  pnce  cap 
regulation  will  be  considered  pr.'i7'a 
facie  lawful,  and  will  not  be  suspended 
by  the  Commission  unless  the  petition 
shows  that  the  support  information 
required  in  §  61.49(b)  was  not  provided, 
or  unless  the  petition  requesting 
suspension  shows  each  of  the  following; 

(A)  That  there  is  a  high  probability  the 
tariff  would  be  found  unlawful  after 
investigation; 

(B)  That  t.he  suspension  would  not 
substantially  harm  other  interested 
parties; 

(C)  That  irreparable  injury  will  result 
if  the  tariff  filing  is  not  suspended;  and 

(D)  That  the  suspension  would  not 
otherwise  be  contrary  tr  the  public 
interest.  -^ 


PART  61— TARIFFS 

2.  The  authority  citation  for  Part  61 
continues  to  read  as  follows; 

Authority:  Sec.  4  48  Stat.  1066.  as 
amendtTd.  47  U.S.C.  154.  Interpret  or  appiv 
sec.  203.  48  Stat.  1070;  47  U  S.C.  203. 

3.  Section  61.3  is  added  to  read  as 
follows: 

§61.3    Definitions. 

(a)  AcK  The  Communications  Act  of 
1934  (48  Stat.  1004;  47  U.S.C.  Chapter  5). 
as  amended. 


(b)  Actual  Price  Index  (API),  An  index 
of  the  level  of  aggregate  rate  element 
rates  in  a  basket,  which  index  is 
calculated  pursunt  to  §  61.40, 

(c)  Association.  This  term  has  the 
meaning  given  it  in  §  69, 2(d), 

(d)  Band.  A  zone  of  pricing  flexibility 
for  a  service  category,  which  zone  is 
calculated  pursuant  to  §  61,47. 

(e)  Base  period.  The  12-month  period 
ending  six  months  prior  to  the  effective 
date  of  annual  price  cap  tariffs. 

(f)  Basket.  Any  class  or  category  of 
tariffed  services: 

(1)  Which  is  established  by  the 
Com.mission  pursuant  to  price  cap 
regulation; 

(2)  The  rates  of  which  are  reflected  in 
an  Actual  Price  Index;  and 

(3)  The  related  costs  of  which  are 
reflected  in  a  Price  Cap  Index. 

(g)  Change  in  rate  structure.  A 
restructuring  or  other  alternation  of  the 
rate  components  for  an  existing  service, 

(h)  Charges.  The  price  for  service 
based  on  tariffed  rates. 

(i)  Commercial  contractor.  The 
commercial  firm  to  whom  the 
Commission  annually  awards  a  contract 
to  make  copies  of  Commission  records 
for  sale  to  the  public. 

(j)  Commission.  The  Federal 
Communications  Commission, 

(k)  Concurring  carrier  A  carrier 
(other  than  a  connecting  carrier)  subject 
to  the  Act  which  concurs  in  and  assents 
to  schedules  of  rates  and  regulations 
filed  on  its  behalf  an  issuing  carrier  or 
carriers. 

(1)  Connecting  earner.  A  carrier 
engaged  in  interstate  or  foreign 
communication  solely  through  physical 
connection  with  the  facilities  of  another 
carrier  not  directly  or  indirectly 
controlling  or  controlled  by,  or  under 
direct  or  indirect  common  control  with, 
such  carrier. 

(m)  Corrections.  The  remedy  of  errors 
in  typing,  spelling,  or  punctuations. 

(n)  Dominant  carrier.  A  carrier  found 
by  the  Commission  to  have  market 
power  (i.e..  power  to  control  prices). 

(o)  GNP Price  Index  (GNP-PI)  The 
estimate  of  the  "Fixed-Weighted  Price 
Index  for  Gross  National  Product.  1982 
Weights"  published  by  the  United  States 
Department  of  Commerce,  which  the 
Commission  designates  by  Order. 

(p)  Issuing  carrier  A  carrier  subject  to 
the  Act  that  publishes  and  files  a  tariff 
or  tariffs  with  the  Commission 

(q)  Local  Exchange  Carrier  A 
telephone  company  that  provides 
telephone  exchange  service  as  defined 
in  section  3(r)  of  the  Act, 

(r)  New  ser\'ice  offering.  A  tariff  Hling 
that  provides  for  a  class  or  sub-class  of 
service  not  previously  offered  by  the 
carrier  involved  and  that  enlarges  the 


range  of  service  options  available  to 
ratepayers. 

(s)  Non-dominant  carrier.  A  carrier 
not  found  to  be  dominant. 

(t)  Other  participating  carrier.  A 
carrier  subject  to  the  Act  that  publishes 
a  tariff  containing  rates  and  regulations 
applicable  to  the  portion  or  through 
service  it  furnishes  in  conjunction  with 
another  subject  carrier. 

(u)  Price  Cap  Index  (PCI).  An  index  of 
costs  facing  carriers  subject  to  price  cap 
regulation,  which  index  is  calculated  for 
each  basket  pursuant  to  §  61,44. 

(v)  Price  cap  regulation.  A  method  of 
regulation  of  dominant  carriers  provided 
in  §§61.41  through  61,49. 

(w)  Price  cap  tariff  Any  tariff  filing 
involving  a  service  that  is  within  a  price 
cap  basket,  or  that  requires  calculations 
pursuant  to  §  61,44,  §  61,46,  or  §  61.47. 

(x)  Productivity  factor  An  adjustment 
factor  (3.0  percent)  used  to  make  annual 
adjustments  to  the  Price  Cap  Index  to 
reflect  the  margin  by  which  a  carrier 
subject  to  price  cap  regulation  is 
expected  to  improve  its  productivity 
relative  to  the  economy  as  a  whole. 

(y)  Rate.  The  tariffed  price  per  unit  of 
service. 

(z)  Rate  increase.  Any  change  in  a 
tariff  which  results  in  an  increased  rate 
or  charge  to  any  of  the  filing  carrier's 
customers. 

(aa)  Rate  level  change.  A  tariff  change 
that  only  affects  the  actual  rate 
associated  with  a  rate  element,  and 
does  not  affect  any  tariff  regulations  or 
any  other  wording  of  tariff  language. 

(bb)  Regulations.  The  body  of  carrier 
prescribed  rules  in  a  tariff  governing  the 
offering  of  service  in  that  tariff, 
including  rules,  practices, 
classifications,  and  definitions. 

(cc)  Restructured  service.  An  offering 
which  represents  the  modification  of  a 
method  of  charging  or  provisioning  a 
service;  or  the  introduction  of  a  new 
method  of  charging  or  provisioning  that 
does  not  result  in  a  net  increase  in 
options  available  to  customers. 

(dd)  Senice  Band  Index  (SBI).  An 
index  of  the  level  of  aggregate  rate 
element  rates  in  a  service  category, 
which  index  is  calculated  pursuant  to 
§  61.47. 

(ee)  Service  category.  Any  group  of 
rate  elements  subject  to  price  cap 
regulation,  which  group  is  subject  to  a 
band. 

(ff)  Supplement.  A  publication  filed  as 
part  of  a  tariff  for  the  purpose  of 
suspending  or  cancelling  that  tariff  or 
tariff  publication  and  numbered 
independently  from  the  tariff  page 
series, 

(gg)  Tariff  Schedules  of  rates  and 
regulations  filed  by  common  carriers. 


(hh)  Tariff  publication,  or  publication. 
A  tariff  supplement,  revised  page, 
additional  page,  concurrence,  notice  of 
revocation,  adoption  notice,  or  any  other 
schedule  of  rates  or  regulations. 

(ii)  Text  change.  A  change  in  the  text 
of  a  tariff  which  does  not  result  in  a 
change  in  any  rate  or  regulation. 

(jj)  United  States.  The  several  States 
and  Territories,  the  District  of  Columbia, 
and  the  possessions  of  the  United 
States. 

?t  61.11  through  61  ?6    FRpmovedand 

Reserved! 

4.  Sections  61.11,  61.12.  61.13.  61.14, 
61.15,  61.16,  61.17.  61.18,  61.19.  61.20, 
61.21, 61.22,  61.23,  61.24,  61.25,  and  61.26 
are  removed  and  reserved. 

5.  The  fifth  sentence  of  §  61.32  is 
revised  to  read  as  follows: 

§61.32    Method  of  filing  publications. 

*  Simultaneously  with  the  filing 
of  the  publications  and  by  the  same 
means,  the  issuing  carrier  must  send  a 
copy  of  the  publication,  supporting 
information  specified  in  §  61.38.  or,  as 
appropriate,  §  61.49,  and  transmittal 
letter  to  the  commercial  contractor  (at 
its  office  on  Commission  premises)  and 
the  Chief  Tariff  Review  Branch.  *  *  * 

6-7.  Section  61.33  is  amended  to 
redesignate  paragraphs  (c),  (d).  and  (e) 
as  paragraphs  (d),  (e),  and  (f),  to  add  a 
new  paragraph  (c)  and  to  revise  newly 
redesignated  paragraph  (d)  to  read  as 
follows: 

§  61.33    Letters  ol  transmittal. 

*  •         *         •         • 

(c)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
any  carrier  filing  a  price  cap  tariff  must 
include  in  the  letter  of  transmittal  a 
statement  that  the  filing  is  made 
pursuant  to  §  61.49. 

(d)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a),  (b),  and  (c)  of 
this  section,  the  letter  of  transmittal 
must  specifically  reference  by  number 
any  special  permission  necessary  to 
implement  the  tariff  publication.  Special 
permission  must  be  granted  prior  to  the 
filing  of  the  tariff  publication,  and  may 
not  be  requested  in  the  transmittal 
letter. 

•  «        •        *        « 

8.  Section  61.38(a)  is  amended  by 
adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§  61.38     SuppoMr-ig  information  to  be 
submitted  with  letters  of  transmittal. 

(a)  *  *  *  This  section  (other  than  the 
preceding  sentence  of  this  paragraph) 
shall  not  apply  to  tariff  filings  proposing 
rates  for  services  identified  in  §  §  61.42 
(a),  (b).  and  (d).  which  filings  are 
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submitted  by  carriers  subject  to  price 
cap  regulation.  . 


basket  at  the  first  annual  price  cap  tariff 
filing  following  completion  of  the  base 
penod  in  which  they  are  introduced.  To 


permit  or  require,  and  include  those 
caused  by: 
(11  the  completion  of  the  amortization 
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]%.n 


completion  of  the  base  period  in  which         SBI,  =  SBI,  ,[2,  v,(PjPj.,)J 
they  are  introduced.  where 

(hj  In  the  event  that  a  price  cap  tariff        SBI,  =  the  proposed  SBI  value. 


levels  in  effect  on  the  last  day  of  the 
preceding  tariff  year. 
Ifl  The  upper  oricins  band.s  for  the 
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submitted  by  carriers  subject  to  pnce 
cap  reguJation.  i 

«        «         •         »         » 

9.  Sections  61.41  through  61.49  are 
added  to  read  as  follows' 

§61.41     Price  cap  r«quir«fn*nU  g«n«rslly. 

Sections  61.42  through  61.49  apply  !o 
dominant  interexchange  camera,  as 
specified  by  Commission  order, 

§61.42    Pric*  cap  tMisktts  and  servtc* 
catagofla*. 

(a)  Each  dominant  interexchange 
carrier  subject  to  pnce  cap  regulation 
shall  establish  three  baskets  as  follows 

(1)  A  residential  and  small  business 
services  basket:  | 

(2)  An  800  service  basket;  and 

(3)  A  business  services  basket. 

(b)  [1)  The  residential  and  small 
business  basket  shall  contain  such 
services  as  the  Commission  shall  permit 
or  require,  including  the  following 
service  categories: 

(i)  Domestic  day  MTS: 
(li)  Domestic  evenmg  MTS; 
(in)  Domestic  night/weekend  MTS: 
fiv)  International  MTS: 
(v)  Operator  and  credit  card  services: 
and 
(vi)  Reach  Out  Amenca. 

(2)  The  800  service  basket  shall 
contain  such  services  as  the 
Commission  shall  permit  or  require, 
including  the  following  service 
categories: 

(i)  Readvlme  800: 
(i!)  AT&T  800: 
(ill)  MegacomSOO:  and 
(iv)  Other  800. 

(3)  The  business  services  basket  shall 
contain  such  services  as  the 
Commission  shall  permit  or  require, 
including  the  following  service 
categories: 

fi)  Pr-o.Amenca  I,  II.  and  III. 
(a)  WATS, 

(ml  .Megacom;  | 

I'lvlSD.N': 

(v)  Other  switched; 
( vi)  Voice  grade  private  line  and 
below:  and 
(vii)  Other  private  line. 

(c)  Dominant  interexchange  carriers 
sub)ect  to  pnce  cap  regulations  shall 
exclude  the  following  offerings  from 
their  pnce  cap  baskets: 

(1)  Special  construction  services: 

(2)  Amencan  Telephone  and 
Telegraph  Company  Tariff  FCC.  No.  11 
services: 

3;  Such  custom  tanff  services  as  the 
C'.mrnission  may  specify:  and 

(4)  Such  other  services  as  the 
Commission  may  specify. 

(d)  New  services,  other  than  those 
within  the  scope  of  paragraph  (cj  of  this 
?ertion.  must  be  included  in  the  affected 


basket  at  the  first  annual  price  cap  tariff 

filing  following  completion  of  the  base 
penod  in  which  they  are  introduced.  To 
the  extent  that  such  new  services  are 
permitted  or  required  to  be  included  in 
new  or  existing  service  categones 
within  the  assigned  basket  they  shall  be 
90  included  at  the  first  annual  pnce  cap 
tariff  filing  following  com.pletion  of  the 
base  penod  in  which  they  are 
introduced. 

$61.43    Annual  price  cap  filings  required. 

Carriers  subject  to  price  cap 
regulation  shall  submit  annual  price  cap 
tariff  filings  that  propose  rates  for  the 
upcoming  >crn.  iliat  make  appropriate 
adjustments  tc  their  PCI.  API,  and  SBI 
values  pursuant  to  §J  61  44,  61  46,  and 
61.47,  and  that  incorporate  the  costs  and 
rates  of  new  services  into  the  PCI,  API, 
or  SBI  calculations  pursuant  to 
§§  6r 44(g),  61.46(b|,  and  61.47  (b)  and 
(c).  Carriers  may  propose  rate  or  other 
tariff  changes  more  often  than  annually, 
consistent  with  the  requirements  of 
§  61  59 

§61.44    Adjustments  to  the  PCL 

(a)  Gamers  subiect  to  price  cap 
regulation  shall  file  adiustments  to  the 
PCI  for  each  basket  as  part  of  the  annual 
pnce  cap  tariff  filing,  and  shall  maintain 
updated  PCIs  to  reflect  the  effect  of  mid- 
year access  and  exogenous  cost 
changes. 

(b)  Subject  to  paragraph  (d|  of  this 
section,  adjustments  to  each  basket's 
PCI  shall  be  made  pursuant  to  the 
following  formula: 

PCI,  =  pa,  ,(1 +w(GNP-PI-X)+AY/R  +  AZ/ 
R| 

where 

GNP-PI  =  the  percentage  change  in  the  G.NP- 
PI  between  the  quarter  ending  six 
months  prior  to  the  effective  date  of  the 
new  annual  tariff  and  the  corresponding 
quarter  of  the  previous  year, 

X= productivity  factor  of  3.0%. 

AY  =  (new  access  rate — access  rate  at  the 
lime  the  PQ  was  updated  to  PCI, ,)  x 
(base  period  demand). 

AZ=the  dollar  effect  of  current  regulatory 
changes  when  compared  to  the 
regulations  in  effect  dt  the  time  i.he  PCI 
was  updated  to  PCI,  i,  measured  at  base 
period  level  of  operations. 

R=base  period  quantities  for  each  rate 
element  "i".  multiplied  by  the  price  for 
each  rate  element  "i"  at  the  time  the  PCI 
was  updated  to  PCI, ,, 

w  =  R  —  (arc<;ss  rate  in  effect  at  the  time  the 
PCI  was  updated  to  PCI,  i  X  base  penod 
demand)  *  AZ.  all  divided  by  R. 

PCI,  =  the  new  PCI  value,  and 

PCI,  1  =lhe  immedidtely  preceding  PCI  value. 

(c)  The  exogenous  cost  changes 
represented  by  the  term  "AZ  "  in  the 
formula  detailed  in  paragraph  [h]  of  this 
section,  shall  be  limited  to  those  cost 
rhanges  that  the  Commission  shall 


permit  or  require,  and  include  those 
caused  by: 

(1)  the  completion  of  the  amortization 
of  depreciation  reserve  deficiencies; 

(2)  Changes  in  the  Uniform  System  of 
Accounts; 

(3)  Changes  in  the  Separations 
Manual: 

(4)  The  reallocation  of  investment 
from  regulated  to  nonregulated  activities 
pursuant  to  J  64.901;  and 

(5]  Such  tax  law  changes  and  other 
extraordinary  exogenous  cost  changes 
as  the  Commission  shall  permit  or 
require. 

These  exogenous  cost  changes  shall  be 
apportioned  on  a  cost-causative  basis 
between  price  cap  services  as  a  group. 
and  excluded  services  as  a  group. 
Exogenous  cost  changes  thus  attributed 
to  pnce  cap  services  shall  be  further 
apportioned  on  a  cost-causative  basis 
among  price  cap  baskets. 

(d)  In  calculating  the  "AY"  variable  in 
the  formula  detailed  in  paragraph  fb)  of 
this  section: 

(1)  The  net  change  in  total  non-traffc 
sensitive  access  costs  for  all  capped 
services  (in  all  baskets),  calculated  at 
base  period  demand,  shall  be  allocated 
among  the  baskets  in  proportion  to  each 
basket's  share  of  total  base  period  non- 
traffic  sensitive  minutes  of  access  (both 
originating  and  terminating): 

(2)  The  net  change  in  total  traffic 
sensitive  access  costs  for  all  capped 
services  (in  all  baskets),  calculated  at 
base  period  demand,  shall  be  allocated 
among  the  baskets  in  proportion  to  each 
basket's  share  of  total  base  period 
traffic  sensitive  minutes  of  access;  and 

(3)  Changes  in  special  access  costs  in 
each  basket,  calculated  at  base  period 
demand,  shall  be  assigned  directly  to 
the  baskets  in  which  such  costs  are 
incurred. 

(e)  In  calculating  the  "w"  variable  in 
the  formula  detailed  in  paragraph  (b)  of 
this  section,  the  access  costs  that  must 
be  subtracted  from  the  "R"  variable 
shall  be  apportioned  among  the  baskets 
in  a  manner  that  is  consistent  with  the 
methodology  provided  in  paragraph  (d) 
of  this  section  for  calculating  the  "A'Y" 
in  each  basket. 

(f)  The  ••w(GNP-PI  -  X)"  component 
of  the  PCI  formula  shall  be  employed 
only  in  the  adjustment  made  in 
connection  with  the  annual  price  cap 
filing. 

(g)  The  exogenous  cost  changes  and 
changes  in  access  costs  caused  by  new 
services  subject  to  price  cap  regulation 
must  be  included  in  the  appropriate  PCI 
calculations  under  paragraph  (b)  of  this 
section  beginning  at  the  first  annual 
price  cap  tariff  filing  following 


completion  of  the  base  period  in  which 
they  are  introduced. 

(h)  In  the  event  that  a  price  cap  tariff 
becomes  effective,  which  tanff  results  in 
.in  API  value  (calculated  pursuant  to 
§  61.46)  that  exceeds  the  currently 
applicable  PCI  value,  the  PCI  value  bhall 
be  adjusted  upward  to  equal  the  :\Pl 
value. 

§61.45    (Rcacrvedl 

§  6 1.46    Adjustments  to  the  APL 

(a)  In  connection  with  any  price  cap 
tariff  fihng  proposing  rate  changes,  the 
carrier  must  calculate  an  API  for  each 
affected  basket  pursuant  to  the 
following  methodology: 

API,  =  API,,  [2,  v,  (P,/P,  ,),) 

where 

.^Pl,  =  the  proposed  API  value. 

API,  I  =  the  existing  API  value. 

P,  =  the  proposed  price  for  rate  element  "i," 

P,  1  =  the  ex;sting  price  for  rate  element  "i," 
and 

V,  =  the  current  estimated  revenue  weight  for 
rate  element  "i."  calculated  as  the  ratio 
of  the  b>jse  penod  demand  fur  the  ra'e 
element  'i"  priced  at  the  existing  rate,  to 
the  base  period  demand  far  the  entire 
basket  of  services  priced  at  existing 
rates. 

(b)  New  services  subject  to  price  cap 
regulation  must  be  included  in  the 
appropriate  API  calculations  under 
paragraph  (a)  of  this  section  beginning 
at  the  first  annual  pnce  cap  tanff  filing 
following  completion  of  the  base  penod 
in  which  they  are  introduced.  This  index 
adjustment  requires  that  the  dem.-ind  for 
the  new  service  during  the  base  period 
must  be  included  in  determining  the 
weights  used  in  calcjlating  the  API. 

(c)  Any  price  cap  tanff  filing 
proposing  rate  restructuring  shall 
require  an  adjustment  to  the  API 
pursuant  to  thegcn^rfil  methodology 
described  in  paragraph  (a)  of  this 
section.  This  adjustment  requires  the 
conversion  of  existing  rates  rnto  rates  of 
equivalent  value  under  the  proposed 
structure,  and  then  the  comparison  of 
the  existing  rates  that  have  been 
converted  to  reflect  restruciunng  to  the 
proposed  restructured  rates.  This 
calculation  may  require  use  of  carrier 
data  and  estimation  techniques  to  assign 
customers  of  the  preexisting  service  to 
those  services  (including  the  new 
restructured  service)  that  will  remain  or 
become  available  after  restructuring. 

f  61.47    Adjustments  to  the  SBI;  pricing 
bands. 

(a)  In  connection  with  any  pnce  cap 
tariff  filing  proposing  changes  in  the 
rates  of  service  categories,  the  carrier 
must  calculate  an  SBI  value  for  each 
affected  service  category  pursuant  to  the 
following  methodology: 


SBI,  =  SBI.,[2,v,(PjP,.,)J 

where 

SBI,  =  the  proposed  SBI  value. 

SBI,  1  =  the  existing  SBI  value, 

P,  =  the  proposed  price  for  rate  element  "i." 

P,  t  =  the  existing  price  for  rate  element  "i." 
and 

V,  =  the  current  e.«itiinatec  revenue  weight  for 
rate  element  'i,"  calculated  as  the  ratio 
of  the  base  period  demand  for  the  rate 
element    i '  pnced  at  the  existing  rate,  to 
the  base  period  demand  for  the  entire 
group  of  rate  elements  comprising  the 
service  category  priced  at  existing  rates. 

(b)  N'ew  services  that  are  added  to 
existing  service  categones  m.ist  be 
included  in  the  appropriate  SBI 
calculations  under  paragraph  (a)  of  this 
section  beginning  at  the  first  annual 
pnce  cap  tanff  filing  following 
completion  of  the  base  period  in  which 
they  are  introduced.  This  index 
adjustment  requires  that  the  demand  for 
the  new  serviai!  during  the  base  period 
must  be  included  m  determining  the 
weights  used  in  calculating  the  SBI. 

(cj  In  the  event  that  the  introduction 
of  a  new  service  requires  the  creation  of 
a  new  service  category,  a  new  SBI  mubt 
be  established  for  that  service  category 
beginning  at  the  first  annual  price  cap" 
tanff  filing  following  completion  of  the 
base  penod  in  which  the  new  service  is 
introduced.  The  new  SBI  should  be 
initialized  at  a  value  of  TOO, 
corresponding  to  the  service  category 
rates  m  effect  the  Idst  day  of  the  base 
penod.  and  thereafter  should  be 
adjusted  as  provided  in  paragraph  (a)  of 
this  section. 

(d)  Any  price  cap  tariff  filing 
proposing  rate  restnictunng  shall 
require  an  adjustment  to  the  affected 
SBI  pursuant  to  the  genera!  methodology 
described  in  paragraph  (a)  of  this 
section.  This  adjustment  requires  the 
conversion  of  existing  rates  in  the  rate 
element  group  into  rates  of  equivalent 
value  under  the  proposed  structure,  and 
then  the  comparison  of  the  existing  rates 
that  have  been  converted  to  reflect 
restructuring  to  the  proposed 
restructured  rates.  This  calculation  may 
require  use  of  carrier  data  and 
estimation  techniques  to  assign 
customers  of  the  preexisting  service  to 
those  services  (including  the  new 
restructured  service)  that  will  remain  or 
become  available  after  restructuring. 

(e)  Pricing  bands  shall  be  established 
each  tariff  year  for  each  service 
category  within  a  basket.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
each  band  shall  limit  the  pricing 
fie.xibility  of  the  service  category,  as 
reflected  in  its  SBL  to  an  annual 
increase  or  decrease  of  five  percent 
relative  to  the  percentage  change  in  the 
PCI  for  that  basket,  measured  from  the 


levels  in  effect  on  the  last  day  of  the 
preceding  tariff  year. 

[t]  The  upper  pricing  bands  for  the 
evening  MTS  and  night/weekend  MTS 
service  categories  shall  limit  the  annual 
upward  pricing  flexibility  for  UxMe 
service  categories,  as  reflected  in  their 
SBIs.  to  four  percent  relative  to  the 
percentage  change  in  the  PCI  for  the 
residential  and  small  business  services 
basket  measured  from  the  last  day  of 
the  preceding  tariff  year. 

(g)  Dominant  interexchange  carriers 
subject  to  price  cap  regulation  shall 
calculate  a  composite  average  rate  for 
services  contained  in  the  residential  and 
small  business  services  basket  that  are 
purchased  by  residential  custcwners. 
Notwithstanding  paragraphs  |e)  and  (f) 
of  this  section,  the  annual  upward 
pricing  flexibility  for  this  composite 
average  rate  shall  be  bmited  to  one 
percent,  relative  to  the  percentage 
change  in  the  PCI  for  the  residential  and 
small  business  services  basket 
measured  from  the  last  day  of  the 
preceding  tariff  year. 

?  61.48     Transition  rules  for  price  cap 

fo^TTiuia  caicul3t:ons 

(a)  Dominant  uiterexchange  carriers 
subject  to  price  cap  regulation  shall  file 
initial  price  cap  tariffs  May  17. 1989.  to 
be  effective  )uly  1, 1989. 

(b)  In  connection  with  the  initial  price 
cap  tariff  filing  described  in  paragraph 
(a)  of  this  section,  each  PCI,  API.  and 
SBI  shall  be  assigned  an  initial  value 
prior  to  adjustment  of  100. 
corresponding  to  the  costs  and  rates  in 
effect  as  of  December  31, 1968. 

§  6 1  49    Supporting  Information  to  be 

submittet)  with  letters  of  transmittal  for 

tarif*s  of  ca'-f  rs  st-niert  to  price  cap 

'eguLittor 

(a)  Each  price  cap  tariff  filing  must  be 
accompanied  by  supporting  materials 
sufficient  to  calculate  required 
adjustments  to  each  PCI,  API.  and  SBI 
pursuant  to  the  methodologies  pro\ided 
in§§61.41.  61.46,  and  61.47. 

(b)  Each  price  cap  tariff  filing  that 
proposes  rates  that  are  within 
applicable  bands  established  pursuant 
to  §  61.47,  and  that  results  in  an  API 
value  that  is  equal  to  or  less  than  the 
applicable  PCI  value,  must  be 
accompanied  by  supporting  matenals 
sufficient  to  establish  compliance  with 
the  applicable  bands,  and  to  calculate 
the  necessary  adjustment  to  the  affected 
APIs  and  SBIs  pursuant  to  5§  61.46  and 
61.47.  respectively. 

(c)  Each  price  cap  tariff  filing  that 
proposes  rates  above  the  applicable 
band  liniits  established  in  §§  61.47  (e) 
and  (f).  or  above  the  limit  on  composite 
average  residential  rates  established  in 
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§  61.47(g).  must  be  acconipanied  by 
supporting  materials  establishing 
substantial  ca'ise  for  the  proposed  rates 

(d)  Each  price  cap  tariff  filing  that 
proposes  ser.ice  category  rates  below 
applicable  band  limits  established  in 

§  61.47(e).  must  be  accompanied  by 
supporting  materials  establishing  that 
the  rates  cover  the  service  category  s 
average  variable  cost. 

(e)  Each  price  cap  tariff  filing  that 
proposes  rates  that  will  result  in  an  API 
value  that  exceeds  the  applicable  PCI 
value  must  be  accompanied  by^  (1)  An 
explanation  of  the  manner  n  which  al! 
costs  have  been  allocated  among 
baskets;  and  (2)  within  the  affected 
basket,  a  cost  assignment  slowing  dov\T. 
to  the  lowest  possible  level  of 
disaggregation,  including  a  detailed 
explanation  of  the  reasons  for  the  prices 
of  al!  rate  elements  to  which  costs  are 
not  assigned. 

(fl  Each  price  cap  tariff  filing  that 
proposes  restructuring  of  existing  rates 
must  be  accompanied  by  supporting 
materials  sufficient  to  make  the 
adjustments  to  each  affected  API  and 
SBI  required  by  §  J  6146(c)  and  61471d; 
respectively. 

(g)  Each  tariff  filing  that  introduces  a 
new  service  that  will  later  be  included 
in  a  basket  must  be  accompanied  by 
cost  data  sufficient  to  establish  that  the 
new  service,  and  each  unbundled 
element  thereof,  will  generate  a  net 
revenue  increase — measured  against 
revenues  generated  from  all  services 
subject  to  price  cap  regulation,  and 
calculated  based  upon  present  vaiue — 
within  the  lesser  of  a  24-mcnth  period 
after  an  annual  price  cap  tariff  including 
the  new  service  takes  effect,  or  30 
months  from  the  date  the  new  service 
becomes  effective.  Each  such  tariff  filing 
must  also  be  accompanied  by  data 
sufficient  to  make  the  API  and  PCI 
calculations  required  by  §§  6146ih]  and 
61.44(g).  and,  as  necessary,  to  make  the 
SBI  calculations  provided  in  §  §  61 .47  (b) 
or  (c), 

10-11-  Section  61,58  is  anu'nilcJ  tii 
redesignate  paragraph  (c|  as  paragraph 
(di,  to  add  a  new  paragraph  (c;)  and  to 
revise  the  introductory  text  of  newly 
redesignated  paragraph  fdl(l!  to  ,rrad  as 
follows: 

$61.58    Notice  requirements. 

|c)  Carriers  subject  to  price  cap 
regulation.  This  paragraph  applies  only 
to  carriers  subject  to  price  cap 

regulation.  Such  carriers  m.usi  fde  tariffs 
according  to  the  following  notice 
periods 

II)  For  annual  adiustments  to  the  PCI 
API.  and  SBI  values  under  §§  61  44 
tl  4r-  and  61  47,  respeciiveiy,  t,.:''f 


filings  must  be  made  on  at  least  4,5  days' 
notice. 

(2)  Tariff  filings  that  alter  rate  levels 
only,  and  that  do  not  cause  any  API  to 
exceed  any  applicable  PCI  pursuant  to 
calculations  provided  for  in  §  61  46;  and 
do  not  cause  any  SBI  to  exceed  its 
banding  limitations  established  in 

§  61.47,  must  be  made  on  at  least  14 
days'  notice. 

(3)  Tariff  filings  that  will  cause  any 
API  to  exceed  its  applicable  PCI 
pursuant  to  calculations  provided  for  m 
§  61.46.  that  will  cause  any  SBI  to 
exceed  its  upper  banding  limitations 
established  in  §§  61.47  (e)  and  (0,  or 
that  will  cause  the  composite  average 
residential  rate  to  exceed  its  limitation 
on  upward  pricing  flexibility  established 
in  §  61.47(g),  must  be  made  on  at  least  90 
days'  notice. 

(4)  Tariff  filings  that  will  cause  any 
SBI  to  decrease  below  its  lower  banding 
limit  established  in  §  61.47(e),  must  be 
made  on  at  least  45  days'  notice, 

{5!  Tariff  filings  involving  a  change  in 
rate  structure  of  a  service  included  m  a 
basket  listed  in  §  61  4i;(a),  or  the 
introd;.icti(jn  of  a  new  service  within  the 
scope  of  5  61.42(dJ,  must  be  made  on  at 
least  45  days'  notice. 

(6)  The  required  notice  for  tariff  filings 
involving  services  included  m  §  6142[c] 
or  involving  chan^t's  'o  'dn.'f 
regulations,  shall  be  tr.a'  rp  ,  ,ired  in 
connection  with  such  filings  by 
dominant  carriers  that  are  not  subject  to 
price  cap  regulation. 

(d)  Other  carriers.  (1)  Tariff  filings  in 
the  instances  specified  in  paragraphs 
(d)(1)  (i),  (ii).  and  (iii)  of  this  section 
must  be  made  on  at  least  15  days' 
notice. 


PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCtDURES  AND  METHODOLOGIES 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  Sec».  4.  201.  202.  203.  205,  218, 
403,  48  Stai.  1066. 1072. 1077. 1094,  as 
amended.  47  U.S.C.  154.  201,  202,  203,  205,  218, 
403. 

2.  Section  65.1  is  revised  to  read  as 
follows: 

§  65  1     Application  of  Part  65 

This  part  establishes  preirerjures  and 
methodologies  for  Conimssion 
prescription  of  interstate  rates  of  return. 
This  part  shall  apply  to  those  interstate 
services  and  carriers  as  the  Commission 
shall  designate  by  Order.  This  part  and 
the  existing  rate  of  return  prescription 
shall  not  apply  to  dominant 
interexchange  carriers  subject  to 
SS  61.41  through  61.49.  except  as  set 


forth  in  §§  65.600(c),  65.701(c),  and 
65.703(g). 

3.  Section  65.600  is  amended  by 
revising  paragraph  (c)  to  read  as 

follows; 

§  65.600    Rate  of  return  reports. 

•  ♦  *  ♦  * 

(c)  Each  interexchange  carrier  subject 
to  §§  61.41  through  61.49  shall  Tile  with 
the  Commiission,  within  three  (3)  months 
after  the  end  of  each  calendar  year,  the 
total  interstate  rate  of  return  for  that 
year  for  all  interstate  services  subject  to 
regulation  by  the  Commission.  Each 
such  filing  shall  include  a  report  of  the 
total  revenues,  total  expenses  and  taxes, 
operating  income,  and  the  rate  base.  A 
copy  of  the  filing  shall  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  be  filed  in  such  manner  as  to  be 
readily  available  for  reference  and 
inspection. 

4.  Section  65.701  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows; 

§65.701     Period  of  review. 

■  •  •  *  • 

(c)  Notwithstanding  other  provisions 
in  this  subpart,  the  final  period  of 
review  for  any  dominant  interexchange 
earner  subject  to  pnce  cap  regulation 
(as  defined  in  §  61,3(v))  shall  end  on 
June  30,  1989. 

5.  Section  65.703  is  amended  by 
revising  paragraphs  (a)  and  (f),  and  by 
adding  a  new  paragraph  (g)  to  read  as 

follows: 

§  65.703    Refunds. 

(a)  For  carriers  not  subject  to  §  §  bl.41 
through  61.4c),  refunds  shall  be  effected 
automatically  if  a  carrier's  earnings  for 
any  category  of  services,  as  set  forth  in 
§  bo, "02,  exceed  the  maximum  allowable 
rale  of  return.  In  determaning  whether  a 
carrier's  earnings  exceed  the  miaximum 
allowable  rate  of  return,  the  reports  filed 
by  a  carrier  shall  be  deemed 
conclusively  binding  on  the  carrier. 

•  *  •  *  * 

if;  For  interexchange  carriers  subject 
to  this  Part,  but  not  subject  to  §§  61.41 
through  61.49,  tariffs  reflecting  the 
revenue  requirement  reductions 
effectuating  the  refund  shall  be  filed  on 
45  days'  notice  on  later  than  60  days 
after  submission  of  the  final  report  for 
the  earnings  review  period. 

(g)  For  carriers  subject  to  §§  61,41 
through  61.49.  refund  obligations 
incurred  prior  to  the  date  their  tariffs 
f.led  pursuant  to  §§  61.41  through  61.49 
take  effect  for  the  first  time,  shall  be 
effectuated  by  an  adjustment  to  the 
applicable  Actual  Pnce  Index.  Service 
Band  Index,  and  Price  Cap  Index  (as 


defined  in  §  61.3).  Carriers  making  an 
adjustment  to  effectuate  any 
outstanding  refund  requirements  from 
the  final  enforcement  period  shal!  make 
such  adjustments  no  later  than  dunno 
the  next  scheduled  annual  price  cap 
adiustment  tanff  Tiling  following  the 
submission  of  the  final  enforcement 
report.  The  adjustment  shaii  be  designed 
to  complete  the  required  refund  withm 
12  months,  following  which  the  Actual 
Price  Index,  the  Service  Band  Index,  or 
the  Price  Cap  Index  shall  be  adjusted  \.o 
remove  the  effect  of  the  adjustment. 

(  eiipra!  ConimuiiK.i!i')r.s  Commission. 
Doona  R.  Searcy, 

Secrete  r\ 

IFR  Dlk;,  89-10524  Filed  .V.VW  8  45  ,»mj 
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consequences,  we  tentatively  conclude 
that  alternative  mechanisms',  such  as  an 


state  or  the  interstate  jurisdiction.  We 
propose  no  changes  to  existing 


groupings,  or  baskets),  actual  price 
indexes  (APIs!  I  which  reflect  changes  in 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  61,  65.  and  69 
ICC  Docket  87-313,  FCC  89-91 J 
RIN  3060-AE3S 

Policy  and  Rules  Concerning  Rate$  for 
Dominant  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules 

SUMMARY:  The  Commission  has  issued 
specific  proposed  changes  in  its  Rules 
which  would  replace  its  current  rate  of 
return  regulatory  model  with  one  that 
directly  limits  local  exchange  carriers' 
rates  by  means  of  price  caps.  The 
ma]onty  of  the  proposed  rule 
amendments  relate  to  the  Commission's 
tariff  review  process  The  Commission 
seeiis  comment  on  the  details  of  the  plan 
it  proposes  and  on  the  implementation 
issues  that  the  plan  raises. 
DATES:  Com.ments  must  be  submitted  on 
or  before  June  19.  1989.  and  reply 
comments  on  or  before  July  19. 1989. 
ADDRESS:  Federal  Communications 
Comm.ission.  Washington.  DC  20554, 
FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Brown,  Common  Carrier  Bureau, 
(202)  632-5550, 

SUPPLEMENTARY  INFORMATION:  The 
following  collections  of  information 
contained  in  these  proposed  rules  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  Copies  of  this 
subm.ission  may  be  purchased  from  the 
Commission's  copy  contractor, 
Internationa!  Transcription  Services, 
(202)  857-38<X).  2100  M  Street  \VV.,  Suite 
140.  Washington.  DC  2003'  Persons 
wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn.  Office  of  Management 
and  Budget.  Room  3235  NEOB, 
Washington.  DC  20503,  (202)  39.5-3785, 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission,  For  further 
information  contact  jerry  Cowden, 
Federal  Comimunications  Commission, 
(202)632-7513, 

OMB  Sumber:  None  ' 

Title:  Price  Cap  Tariffs  for  Local 
Exchange  Carriers  (Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No  87-313.  Policy  and  Rules 
Concerning  Rates  for  Dominant 
Carriers) 
Respondents:  Businesses 
Estimated  Annual  Burden  and 

Frequency  of  Response: 
1  Tariff  Process 


1.015  respondents 

610.202  total  hours/total  industry 

(after  price  cap  regulation) 
288.3  hours  per  response 
Frequency:  annually  and  on  occasion 

(average  2.1  responses  per 

respondent  per  year] 

2,  Service  Quality  Monitoring 
133  respondents 

4,256  total  hours/price  cap  carriers 

only  Tiers  1  &  2) 
32  hours  per  price  cap  carrier 
Frequency:  quarterly 

3.  Rate  of  Return  Report 
126  respondents 

3.612  total  hours/ total  industry  (after 
price  cap  regulation);  hours  per 
respondent  vary  from  2  hours  per 
year  for  price  cap  carriers  to  32 
hours  per  year  for  rate  of  return 
carriers,  with  an  average  of  28.7 
hours  per  carrier  per  year 
Frequency:  Annually  for  price  cap 
carriers. 

Needs  and  Uses:  The  information 
collected  through  carriers'  tariffs, 
service  quality  monitoring  reports,  and 
rate  of  returns  reports  will  be  used  by 
the  Commission  to  determine  whether 
rates  are  just,  reasonable,  and 
nondiscriminatory,  as  required  by  the 
Communications  Act  of  1934,  as 
amended,  and  whether  the  quality  of 
telephone  service  provided  by  price  cap 
carriers  is  adequate. 

Number  of  Copies.  In  addition  to  the 
number  of  copies  required  by  47  CFR 
1.419,  interested  parties  are  requested  to 
file  an  additional  ten  copies  of  their 
pleadings,  addressed  to  the  Price  Cap 
Task  Force.  Federal  Communications 
Commission.  1919  M  Street.  Room  518. 
Washington.  DC  20554. 

Background 

Notice  of  Proposed  Rulemaking,  In  the 
Matter  of  Policy  and  Rules  Concerning 
Rates  for  Dominant  Carriers,  CC  Docket 
No.  87-313,  Adopted:  August  4, 1987. 
Released:  August  21. 1987.  52  FR  33962 
(Sept,  9. 1987).  By  the  Commission, 
Further  Notice  of  Proposed  Rulemaking, 
In  the  Matter  of  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers, 
CC  Docket  No.  87-313.  Adopted:  May  12. 

1988.  Released:  May  23. 1988,  53  FR 
22356  (June  15. 1988),  By  the 
Commission. 

Summary  of  Second  Further  Notice  of 
Proposed  Rulemaking 

This  is  a  summary  of  the 
Commission's  Second  Further  Notice  of 
Proposed  Rulemaking  in  In  the  Matter 
of  Policy  and  Rules  Concerning  Rates 
for  Dominant  Carriers.  CC  Docket  No. 
87-313,  FCC  8*-«l,  Adopted  March  16, 

1989.  and  Released  April  17. 1989.  By  the 
Commission. 


The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street,  Suite  140, 
Washington.  DC  20037. 

I  In  General 

1.  The  price  cap  plan  we  propose  for 
regulating  local  exchange  carriers 
(LECs)  builds  upon  our  proposal  set  out 
in  a  Further  Notice  of  Proposed 
Rulemaking  release  May  23, 1988 
{Further  .Xotice).  The  plan  is  designated 
to  replicate  better  than  traditional  rate 
of  return  regulation  the  incentives  to 
efficiency  that  characterize  a 
competitive  market.  The  essential 
premise  underlying  the  proposal  is  that 
by  limiting  the  rates  carriers  may 
charge,  rather  than  their  rates  of  return, 
price  caps  will  drive  carriers  to  avoid 
unnecessary  costs,  invest  in  efficiency 
enhancing  technology,  and  employ 
innovative  service  approach  in  order  to 
earn  the  greatest  levels  of  return  within 
the  applicable  rate  limitations.  At  the 
same  time,  the  plan  guarantees  that 
rate-payers  obtrain  their  share  of 
expected  productivity  gains  first,  with 
carriers  retaining  any  additional  profits 
they  may  generate.  Thus,  the  plan 
promises  that  both  ratepayers  and 
carriers  will  be  better  off  than  under 
rate  of  return  regulation. 

2.  We  find  that  the  plan  we  have 
adopted  for  AT&T  provide  a  sound 
foundation  en  which  to  erect  our  price 
cap  plan  for  the  LECs.  However,  we 
propse  to  craft  that  methodology  into  a 
plan  for  the  LECs  that  accommodates 
the  characteristics  of  the  LECs'  services 
and  the  market  in  which  they  are 
offered.  These  proposed  modifications 
are  designed  to  ensure  that 
implementation  of  price  cap  regulation 
for  the  LECs  furthers  the  goal  of  the 
Communications  Act  and,  in  particular, 
results  in  just  and  reasonable  rates  for 
their  interstate  basic  services. 

II,  Application  of  Incentive  Regulation  to 
LECs 

.1,  Competition 

3.  We  tentatively  conclude  that  there 
is  little  competition  for  LEC  access 
service,  but  that  the  limited  nature  of 
competition  for  LEC  services  does  not 
make  a  price  cap  system  unworkable  or 
undesirable.  While  competition  serves 
as  a  "backstop"  m  the  event  price  caps 
for  AT&T  have  unintended 


consequences,  we  tentatively  conclude 
that  alternative  mechfinisms.  such  as  an 
"automatic  stabilizer"  adjustnient.  or 
early  review,  can  serve  such  a  purpose 
with  respect  to  the  LECs. 

B.  Ser\-ice  Quality 

4.  We  tentatively  conclude  that  price 
cap  regulation  will  not  adversely  affect 
the  quality  of  the  LECs'  interstate 
services.  First,  the  LECs'  primary 
customers  for  interstate  access  are 
interexchange  carriers  that  can  function 
effectively  as  large,  sophisticated, 
expert  surrogates  for  small  individual 
users.  Second,  because  revenue  for 
interstate  access  is  largely  usage 
sensitive,  LECs  have  significant 
incentives  to  prevent  declines  in  service 
quality  that  might  lead  to  call  blockage. 
Third,  the  facilities  used  to  provide 
interstate  access  are  the  same  facilities 
LECs  use  to  provide  intrastate  services. 
Since  many  states  have  specific  service 
quality  standards  and  monitoring 
programs  complementing  our  progr'ims. 
it  is  unlikely  that  a  LEC  could  d.^grade 
service  quality  without  detection, 

5.  We  therefore  tentatively  conclude 
that  there  is  no  need  for  the  Commission 
to  adopt  specific  service  quality 
standards.  However,  to  allay  the 
concerns  expressed  by  state 
commissions  and  users,  and  to  provide 
ourselves  with  data  to  assist  our 
evaluation  of  price  caps,  we  propose  to 
monitor  the  quality  of  service  provided 
by  LECs  subject  to  price  cap  regulation. 
We  propose  a  service  quality  monitoring 
program  that  requires  LECs  to  submit 
reports  that  include  information  on  the 
installation  interval  (percent  of  time 
service  installations  are  completed 
within  the  interval  quoted  to  customer), 
the  repair  interval  (total  number  of 
hours  necessary  to  complete  a 
customer's  request  for  repairs),  the 
network  blockage  percentage,  and  the 
number  cf  formal  FCC  complaints  per 
1.000  access  lines.  We  seek  comment  on 
whether  we  should  require  additional 
reporting  categories,  including  post-dial 
delay,  transmission  quality,  and  switch 
downtime. 

C.  Jurisdictional  Allocations 

6.  We  tentatively  conclude  that  price 
cap  regulation  will  not  adversely  affect 
intrastate  rates,  services,  or 
jurisdictional  allocations.  The  possibility 
of  cost  shifting  between  jurisdictions  is  " 
inherent  in  a  bifurcated  regulatory 
system.  However,  we  tentatively 
conclude  that  the  combination  of 
separations  rules,  the  Com.mission's 
automated  reporting  requirements 
(AR.MIS),  and  state  monitoring  will  be 
effective  in  identifying  and  correcting 
the  misallocation  of  costs  to  either  the 


state  or  the  interstate  jurisdiction.  We 
propose  no  changes  to  existing 
separations  rules. 

D.  Eligibility  for  the  LEC  Price  Cap  Plan 

7.  We  propose  LEC  price  cap 
eligibility  requirements  in  the  form  of 
two  general  rules  and  one  limitation  on 
those  rules.  First,  we  propose  that  price 
caps  be  mandatory  for  all  Tier  1  LECs 
that  withdraw  from  the  carrier  common 
line  (CCL)  pool  administered  by  the 
National  Exchange  Carrier  Association 
(NECA),  and  for  all  affiliates  of  such 
carriers.  Second,  we  propose  that  other 
non-pooling  LECs  may  elect  price  caps, 
on  an  all-or-nothing  basis,  if  none  of 
their  affiliated  carriers  remains  in  either 
the  CCL  or  traffic  sensitive  (TS)  pools. 
Finally,  in  defining  the  scope  of  both 
mandatory  and  elective  price  caps,  we 
propose  to  exempt  average  schedule 
companies  from  the  "all-or-nothing"  rule 
so  that  such  carriers  may  continue  to  be 
reimbursed  for  their  costs  on  the  basis 
of  average  schedules  after  their 
affiliates  convert  to  price  cap  regulation. 

8,  We  believe  price  cap  regulation  will 
increase  carriers'  incentives  to  achieve 
heightened  efficiency,  which  in  turn 
should  lead  to  lower  service  rates.  Our 
proposal  excludes  pooling  carriers  from 
price  caps,  because  pooling,  by  its 
nature,  entails  risk-sharing  and  a 
concomit,int  diminution  of  incentives  to 
operate  efficiently.  The  pool,  however, 
serves  another  important  poHcy — 
universal  service — which  we  value  more 
highly  than  efficiency. 

E.  Timing  of  Implementation 

9,  We  propose  that  price  caps  for 
LECs  be  implemented  with  the  filing  of 
annual  access  tariffs,  to  be  effective  July 
1, 1990.  on  90  days'  notice.  Unlike  the 
Further  Notice,  we  propose  that  the  CCL 
charge  be  subject  to  price  caps  from  the 
outset.  Carriers  that  have  not  already 
made  the  election  to  withdraw  from  the 
TS  and/or  CCL  pools  may  establish 
eligibility  for  price  caps  by  notifying 
NECA  on  or  before  December  31. 1989. 
of  their  intention  to  withdraw  from 
those  pools  effective  July  1. 1990. 

III.  The  Mechanics  of  the  Proposed  LEC 
Price  Cap  Plan 

A.  In  General 

10,  We  propose  that  LECs  subject  to 
price  cap  regulation  file  inaugural  price 
cap  tariffs  March  30. 1990,  to  be 
effective  July  1, 1990,  and  thereafter  to 
file  annual  price  cap  tariffs  effective  July 
1.  on  not  less  than  90  days'  notice.  We 
propose  that  price  cap  filings  must  be 
accompanied  by  price  cap  indexes 
(PCIs)  (which  reflect  changes  in  costs 
associated  with  the  provision  of  service 


groupings,  or  baskets),  actual  price 
indexes  (APIs)  (which  reflect  changes  in 
aggregate  rate  levels  for  baskets),  and 
service  band  indexes  (SBIs)  (which 
reflect  changes  in  rates  for  service 
categories  within  baskets).  We  propose 
that  as  long  as  the  carrier's  proposed 
rate  level  changes  are  within  applicable 
cap  and  band  limitations,  the  tariff 
filings  will  be  presumed  lawful  and 
except  for  the  90-day  annual  filing,  may 
take  effect  in  14  days. 

B.  LEC  Services  Subject  to  Price  Cap 
Regulation 

11.  We  tentatively  conclude  that 
although  capping  all  existing  LEC 
services  would  yield  the  greatest 
benefits  as  a  general,  theoretical  matter, 
some  services  are  structured  and  priced 
in  such  a  way  that  applying  a  price  cap 
structure  to  them  would  be  excessively 
difficult.  Therefore,  we  tentatively 
conclude  that  special  construction  and 
individual  case  basis  services  should  be 
excluded  from  price  cap  regulation.  In 
addition,  we  tentatively  decide  that 
these  services  should  be  subject  to 
conventional  tariff  review. 

12.  We  tentatively  decide  that  LEC 
services  should  be  placed  in  three 
baskets:  (1)  A  common  line  basket:  (2)  a 
traffic  sensitive  switched  basket;  and  (3) 
a  basket  containing  all  other  capped 
services.  Each  basket  would  be  subject 
to  a  separate  cap  in  the  form  of  that 
basket's  PCI.  The  API  is  the  value  of 
aggregate  rates  in  a  basket.  Under  the 
proposed  plan,  a  basket's  API  must 
never  exceed  its  PCI.  absent  an 
extraordinary  showing.  Furthermore,  we 
propose  that  within  baskets,  services 
would  be  assigned  to  service  categories, 
the  prices  of  which  would  be  subject  to 
annual  restrictions  on  upward  and 
downward  movements,  as  measured  by 
SBIl 

13.  We  tentatively  decide  that  a 
separate  common  line  basket  would 
ease  administration  of  price  cap 
regulation,  and  aid  NECA  in  calculating 
a  theoretical  nationwide  average  CCL 
rate  to  be  used  in  determining  Long 
Term  Support  for  LECs  remaining  in  the 
NECA  common  line  pool.  Therefore,  we 
tentatively  decide  that  common  line 
should  be  in  a  separate  basket.  Because 
this  basket  contains  only  the  common 
line  element,  we  tentatively  conclude 
that  separate  banding  restrictions  within 
the  common  line  basket  are 
unnecessary. 

14.  Our  proposal  to  separate  traffic 
sensitive  switched  and  special  access 
into  two  baskets  appears  to  us  to 
provide  LECs  with  sufficient  flexibility 
to  develop  service  innovations  and 
achieve  efficiencies,  while  ensuring  llidt 
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the  mean  performance  of  all  LECs 
especially  over  relatively  short  periods 

Ct^  timp    Wo  thorofrirfi  KiJIr,,-^  it  ^^  ...  U„ 


26,  Our  objective  is  to  establish  a  cap 
for  the  common  line  basket  that  is 


where 

API,  =  the  proposed  API  value. 
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rdtepajers  are  protected.  The  TS 
switched  basket  we  propose  would 
contain  traffic  sensitive  switched 
services,  with  upper  and  lower  bands  of 
5  percent  on  the  established  Part  69 
elements:  local  switching,  transport,  and 
information.  We  tentatively  propose  that 
those  carriers  that  employ  the  optional 
equal  access  element  place  that  element 
m  the  TS  switched  basket.  We  also  seek 
comment  on  whether  banding 
limitations  should  apply  to  any  Basic 
Service  Element  subelements  that  may 
be  required  under  our  Open  Network 
Architecture  policies  or  other 
subelements,  such  as  800  data  base 
access  or  the  equal  access  element,  that 
LECs  are  required  or  permitte  1  to  offer 
on  an  unbundled  basis 

15.  The  final  basket,  consisting  of  al! 
other  capped  services,  will  be 
dominated  by  special  access  services, 
but  will  also  contain  corridor  interstate 
services.  We  tentatively  conclude  that  5 
percent  upper  and  lower  bands  at  the 
service  category  level  are  suitable  for 
that  basket.  Service  categories  would 
track  existing  special  access  services. 
e.g..  (1)  metallic;  (2)  telegraph:  (3) 
program  audio;  (4)  voice  grade:  (5)  video: 
|6)  Wideband  audio:  [7]  wideband  data; 
(3)  digital  data;  and  (9)  high  capacity. 
We  tentatively  conclude  that  new 
services,  or  services  not  on  this  list, 
should  be  classified  at  the  same  level  of 
generality.  While  we  tentatively  propose 
to  place  GTOC's  International  Message 
Telephone  Service  (IMTS)  from  Hawaii 
m  this  third  basket,  we  seek  comment 
en  whether  that  service  should  be 
placed  in  a  separate  basket. 

C  The  Price  Cap  Index 

16.  The  proposed  price  cap  index,  or 
PCI.  IS  an  index  of  change  in  the  cost  of 
factors  of  production,  including 
inflation,  LEG  productivity,  and  certain 
carrier-specific  cost  factors  that  are 
beyond  the  earner  s  control.  The  PCI  for 
each  basket  of  services  acts  as  a  ceiling 
above  which  that  basket's  index  of 
actual  prices — the  API — cannot  go 
without  an  extraordinary  showing.  We 
propose  that  cost  cnanses  due  to  the 
Lifiation  and  productivity  components 
of  the  PCI  formula  be  retlected  in  annual 
index  adjustments.  We  propose  that  the 
inTation  component  be  represented  by 
the  Gross  National  Product  Price  Index 
(G,\P-PI).  a  broad-based  index  of  price 
chanEes  m  all  sectors  of  the  economy. 
published  by  the  Department  of 
Commerce  We  tentatively  conclude  thd* 
LF.Cs  should  be  permitted  to  use  the  45- 
day  estimate  of  the  GNP-Pl.  in  order  to 
provide  them  time  to  incorporate  this 
data  into  their  annual  filings.  We 
propose  a  2.5  percent  annual 
productivity  factor,  plus  a  0.5  percent 


consumer  productivity  dividend  (CPD) 
to  ensure  that  ratepayers  benefit  from 
productivity  gains  in  excess  of  historical 
levels. 

17.  Price  cap  levels  will  also  vary  with 
changes  in  certain  "exogenous"  costs, 
that  is.  costs  that  are  beyond  the  control 
of  the  carrier,  and  affect  the 
telecommunications  sector,  rather  than 
the  economy  as  a  whole.  We  propose  to 
treat  as  exogenous  the  following 
changes  in  access  charges  for  LEG 
interstate  interexchange  services; 
changes  in  interstate  costs  caused  by 
changes  in  the  Separations  Manual  and 
the  I'niform  System  of  Accounts 
(USO.Aj:  changes  in  costs  due  to  the 
completion  of  the  amortization  of 
depreciation  reserve  deficiencies;  and 
changes  m  costs  caused  by  reallocation 
of  investment  from  regulated  to 
nonregulated  activities  pursuant  to 
Sfction  64,901  of  this  Commission's 
Rules.  We  also  propose  to  treat  changes 
in  pooling  support  obligations  as 
exogenous  costs,  and  solicit  comment  on 
this  tentative  conclusion.  We  seek 
additional  information  on  the  nature. 
extent,  origin,  and  scope  of  AT&T  Point 
of  Presence  migration.  We  tentatively 
conclude  that  LECs  which  have  not 
begun  equal  access  conversion  at  the 
time  they  become  subject  to  pnce  cap 
regulation  may  request  permission  to 
treat  equal  access  conversion  costs  as 
exogenous  when  they  do  begin  the 
conversion  process.  Finally,  we  propose 
that  LECs  may  request  exogenous 
treatment  of  changes  in  costs  due  to  tax 
law  changes,  or  other  cost  changes  that 
are  beyond  a  carrier's  control,  and  that 
affect  its  costs  disproportionately 
relative  to  the  economy  as  a  whole. 

18.  We  tentatively  conclude  that  the 
LECs  should  be  required  to  file 
adjustments  to  their  PCIs  each  year  in 
connection  with  the  annual  price  cap 
tariff  filing.  In  addition,  we  propose  that 
LECs  update  their  PCIs  to  account  for 
mid-year  exogenous  cost  changes. 
Except  for  the  common  line  basket,  for 
which  we  propose  a  modified  formula, 
the  PCI  formula  we  propose  for  the  LECs 
is: 

PCI,  =  PCI,-,ll-t-wlGNP-PI-X)-(-AY/R-i-AZ/ 
R| 

where 

CNP-PI  =  the  percentage  change  in  the  GNP- 
Pl. 

X  =  productivity  factor  of  3.0%, 

AY  =  (new  access  rate  —  access  rate  at  the 
time  the  PCI  was  updated  to  PCIt-i)  X 
base  period  demand. 

AZ  =  the  dollar  effect  of  current  regulatory 
changes,  when  compared  to  the 
regulations  in  effect  at  the  time  the  PCI 
was  updated  to  PCI,-i.  measured  at  base 
period  level  of  operations, 


R  =  base  period  quantities  for  each  rate 
eiement  "i".  multiplied  by  the  price  for 
each  rate  element  "i "  at  the  time  the  PCI 
was  updated  to  PCI,-i. 

w  =  R — (access  rates  in  effect  at  the  time  the 
PCI  was  updated  to  PCI,-i  x  base  period 
demand)  -t-  AZ.  all  divided  by  R. 

PCI,  =  the  new  PCI  value,  and 

PCI,-i  =  the  immediately  preceding  PCI  value 

19.  We  propose  to  calculate 
exogenous  adjustments  by  comparing  a 
carrier's  historical  cost  experience  with 
the  costs  it  would  have  experienced 
during  the  same  period  if  the  input  cost 
levels  and  regulatory  environment 
anticipated  in  the  upcoming  year  had 
been  in  effect  during  the  base  period.  To 
aid  us  in  our  analysis,  we  plan  to  build  a 
computerized  database  to  verify  the 
accuracy  of  certain  exogenous  changes. 
In  addition,  we  propose  to  continue  our 
practice  of  establishing  tariff  review 
plans  that  specify  the  type  and  format  of 
data  that  must  accompany  annual  tariff 
filings. 

20.  The  productivity  factor  in  the  PCI 
is  designed  to  adjust  for  the  fact  that. 
historically,  carrier  productivity  has 
exceeded  that  of  the  economy  as  a 
whole.  We  tentatively  conclude  that 
long  term  evidence  in  the  record 
concerning  productivity  is  the  best 
evidence  of  historical  productivity,  and 
that  the  best  estimate  of  future  LEG 
productivity  is  2.5  percent.  We 
tentatively  conclude  that  attempts  to 
corroborate  the  2.5  percent  figure  by 
analyzing  changes  in  LEG  rates  during 
the  1984-€8  period,  although  well- 
founded  in  principle,  do  not  appear 
capable  of  being  used  to  calculate  a 
precise  m.easure  of  LEG  productivity 
during  this  period  because  of 
complications  resulting  from  the  number 
of  exogenous  cost  adjustments  that  must 
be  made  and  the  lack  of  quality  data. 
Although  the  productivity  studies  based 
on  post-divestiture  data  provide  some 
corroborative  evidence,  the  record  to 
date  leaves  open  the  possibility  that 
some  LECs  may  experience  sustained 
levels  of  productivity  gain  above  or 
below  the  2.5  percent  industry  average. 

21.  To  remedy  our  concerns  about 
individual  carrier  productivity,  we 
tentatively  propose  two  modifications  of 
the  generic  price  cap  formula.  The  first 
modification  we  propose  is  an 
additional  profitability  constraint;  the 
"automatic  stabilizer."  The  second 
modification  addresses  the  method  of 
recovering  common  line  costs. 

22.  Although  we  believe  that  2.5 
percent  per  year  represents  a 
reasonable  estimate  of  potential  LEG 
industry  productivity,  we  recognize  that 
the  experience  of  individual  LECs  may 
show  some  statistical  variability  around 


the  mean  performance  of  all  LECs 
especially  over  relatively  short  periods 
of  time.  We  therefore  believe  it  may  be 
appropriate  to  include  in  the  price  cap 
formula  for  all  three  LEG  baskets  an 
automatic  adjustment  factor,  or  to  adopt 
some  other  approach,  in  order  to  reflect 
the  possibility  of  wcll-above-average  or 
well-below-average  productivity 
peiformance  by  individual  LECs.  The 
purpose  of  such  an  adjustment  factor 
would  be  to  keep  prices  in  a  zone  of 
reasonableness  relative  to  costs  while 
maintaining  incentives  for  LECs  to  lower 
costs  and  develop  new  and  better 
services. 

23.  We  propose  that  within  a  range 
between  tw^o  points  below  and  two 
points  above  the  target  rate  of  return, 
carriers  keep,  for  tariff  review  purposes, 
all  the  gains  from  above-average 
performance  and  bear  all  the  risks  of 
below-average  performance  during  the 
initial  four  years  of  the  plan.  We  also 
tentatively  conclude  that  consumers 
should  share  in  the  benefits  of  above- 
average  performance  outside  this  r.^nge 
and,  in  return,  should  bear  some  of  the 
risk  of  below-average  performance 
outside  this  range.  Accordingly,  we 
propose  to  adjust  each  LEC's  pnre  cnp 
index  based  on  deviations  of  the  rate  of 
return  actually  realized  by  each  LEG 
from  the  range  described  above.  We 
propose  to  make  such  an  adjustment  at 
the  time  of  the  annual  revision  of  LEG 
access  tariffs.  As  an  alternative  to  this 
automatic  stabilizer  approach,  we 
propose  to  conduct  a  review  of  price 
caps  for  LECs  in  late  1991. 

24.  We  seek  comment  on  our  proposal 
to  establish  an  automatic  stabilizer,  our 
alternative  proposal  of  shortening  the 
review  period,  and  our  tentative 
conclusion  that  inclusion  of  one  of  these 
alternatives  would  lead  to  just  the 
reasonable  rates. 

25.  Common  line  costs  are  by  nature 
ncn  traffic  sensitive,  that  is.  they  do  not 
vary  at  all  in  relation  to  a  change  in 
demand  [i.e.,  a  change  in  minutes  of  use 
per  line).  A  portion  of  the  common  line 
revenue  requirem.ent  is  recovered  by 
LECs  directly  from  end  users.  LECs 
recover  the  residual  portion  of  the 
common  line  revenue  requirement  from 
interexchange  carriers,  through  the 
carrier  common  line  charge.  The  CCL 
charge  is  particularly  sensitive  to  the 
level  of  demand  because  it  is 
determined  by  dividing  a  LECs  total 
minutes  of  demand  for  switched  access 
services  into  a  revenue  requirement  that 
does  not  fluctuate  directly  in  accordance 
with  demand.  We  recognize  that  the 
unique  properties  of  common  line  might 
have  an  effect  on  calculations  of  LEG 
productivity. 
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26.  Our  objective  is  to  establish  a  cap 
for  the  common  line  basket  that  is 
consistent  with  both  the  productivity 
factor  we  have  derived  from  long  term 
Bell  System  studies  and  with  our  policy 
that  rates  be  adjusted  to  relect 
exogenous  demand  stimulation.  Neither 
the  per  line  nor  the  per  minute  approach 
properly  relates  the  special 
characteristic  of  common  hne — i.e..  the 
insensitivity  of  common  line  costs  to 
changes  in  demand — to  the  historical 
productivity  studies.  Therefore,  we 
propose  a  combination  of  the  two 
measures  in  an  attempt  to  adapt  the 
historical  measures  to  the  prediction  of 
common  line  productivity,  consistent 
with  our  policy  concerning  exogenous 
demand  stimulation.  The  common  line 
PCI  formula  we  propose  is: 

PCI,  =  PCI..,  [1 -(- wl(GNP-Pl-X) -Kg/2)(GNP- 
PI-X-I)]/(l  +  g)-(-AZ/Rj 

where 

GNP-PI  =  the  percentage  change  in  the  GNP- 
Pl. 

X  =  productivity  factor  of  3.0%. 

g  =  the  ratio  of  minutes  of  use  per  access  hne 
during  the  base  period,  to  minutes  of  use 
per  access  line  during  the  previous  base 
period. 

AZ  =  the  dollar  effect  of  current  regulatory 
changes,  when  compared  to  the 
regulations  in  effect  at  the  time  the  PCI 
was  updated  to  PCI,  i.  measured  at  base 
period  level  of  operations, 

R  =  base  period  quantities  for  each  rate 
element  "i"  multiplied  by  the  price  for 
each  rate  element  "i"  at  the  time  the  PCI 
was  updated  to  PCI, ,, 

w=R  +  lZ,  all  divided  by  R. 

PCl,=the  new  PCI  value,  and 

PCI,  1  =lhe  immediately  preceding  PCI  value. 

27.  We  seek  comment  on  our  tentative 
decision  to  resolve  uncertainty 
concerning  potential  LEG  productivity 
arising  from  the  relationship  between 
demand  growth  and  common  line  NTS 
costs  through  the  application  of  this 
adjustment  to  the  PCI  formula  applied  to 
the  com.moin  line  basket.  We  also  seek 
comment  on  our  tentative  conclusion 
that  application  of  this  adjustment 
makes  it  unnecessary  to  make  the 
separate  adjustment  for  exogenous 
demand  stimultation  described  in  the 
Further  Notice. 

D.  Corr paring  LEC  Rates  to  the  PCI  oiid 
Banding  Limitations 

28.  The  proposed  actual  price  index, 
or  API,  measures  the  incremental 
change  in  the  aggregate  price  of  each 
basket  of  services  each  time  a  LEC 
proposes  rate  revisions.  We  propose  an 
API  formula  which  requires  the 
summation  of  the  weighted  ratios  of 
proposed  prices  and  existing  prices,  as 
follows: 

API,=API,,[Z.v.(p,/p.,)i] 


where 

API,  =  the  proposed  API  value. 

AP„  1  =  the  existing  API  value. 

p,  =  the  proposed  price  for  rale  element  "i." 

p,  I  =  the  existing  price  for  rate  element  "i." 
and 

V|  =  the  current  estimated  revenue  weigh)  fur 
rate  element  "i,"  calculated  as  the  ratio 
of  the  base  period  demand  for  the  rale 
element  "i "  priced  at  the  existing  rate,  to 
the  base  period  demand  for  the  entire 
basket  of  services  priced  at  existing 
rates. 

We  propose  that  new  LEC  services  be 
incorporated  into  the  proper  APIs  at  the 
first  annual  price  cap  filing  following 
complefion  of  the  base  period  in  which 
they  are  introduced,  using  weights 
established  during  the  base  period.  We 
also  propose  that  LECs  immediately 
adjust  their  APIs  to  reflect  service 
restrjcturing  or  abandonment,  using 
estimation  techniques  to  assign 
customers  of  the  abandoned  or 
restructured  services  to  those  remaining 
or  becoming  available  following  the 
change. 

29.  We  tentatively  conclude  that  LECs 
subject  to  price  cap  regulation  must 
establish  subindexes  within  their  TS 
switched  and  "all  other"  baskets  to 
measure  the  revenue-weighted  aggregate 
prices  of  the  groups  of  rate  elements  Itiat 
comprise  the  banded  service  categories. 
We  propose  that  each  such  service  band 
index,  or  SBI.  should  be  calculated 
according  to  the  following  formula: 

SBI,  =  SBI,,(IK(p./p.,)J 

where 

SBI,  =  the  proposed  SBI  value. 

SBI,  I  =  the  existing  SBI  value. 

Pi=the  proposed  price  for  rate  element  "i." 

p,  1  =  lhe  existing  price  for  rate  element  "i." 
and 

v,=lhe  current  estimate  revenue  weight  far 
rate  element  'i."  calculated  as  the  ratio 
of  base  p'^riod  demand  for  rale  element 
"i   priced  at  the  existing  rate,  to  the  ba<<e 
period  demand  for  the  entire  group  of 
rale  elements  comprising  the  service 
category  priced  at  existing  rates. 

We  propose  that  in  order  to  receive 
streamlined  filing  and  review  treatment 
for  a  tariff  revision,  the  value  of  eacii 
affected  SBI  may  not  increase  or 
decrease  annually  by  more  than  5 
percent,  relative  to  the  change  in  the 
PCI. 

E.  EstabJishing  initial  Indt^x  Values 

30.  We  tentatively  decide  that  reliance 
upon  existing  rates,  developed  under 
established  rate  of  return  procedures,  is 
the  most  reasonable  option  for  initally 
determining  compliance  with  a  price  i  ap 
system  for  the  LECs.  We  do  not  beli -.  e 
a  comprehensive  rate  case  prior  to 
initiating  a  LEC  price  cap  plan  would 
serve  the  public  interest.  In  addition. 
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however,  we  seek  further  comment, 
legal  analysis,  and  data  on  issues 
associated  with  imposing  an  across-the- 
board  cut  in  LEG  rates  to  account  for 
embedded  inefficiencies  at  the  outset  of 
price  cap  regulation.  On  the  current 
record,  we  tentatively  conclude  that  fhe 
consumer  productivity  dividend  we 
have  proposed  is  better  targeted  to 
reflect  anticipated  productivity  gains 
than  an  initial  rate  cut  would  be. 

31.  We  recognize  that  the  present 
earnings  of  certain  LECs  requ;re 
adjustm.ent  prior  to  implementation  of 
price  caps.  The  Common  Carrier  Bureau 
is  moving  to  reduce  the  earnings  of  such 
LECs  to  authorized  levels,  and  we  would 
expect  that  carrier  rates  at  the  time 
price  caps  are  implemented  would  be 
carefully  targeted  to  achieve  the 
authorized  rate  of  return.  However, 
since  overeamings  by  LECs  are  not 
uniform,  or  consistent  across  service 
categories,  we  tentatively  find  that  the 
record  on  carrier  earnings  does  not 
support  a  uniform  across-the-board  cut. 
In  addition,  while  we  plan  to  m.ove 
expeditiously  to  conclude  ex;sti.".g 
investigations  of  LEC  rates,  we 
tentatively  conclude  that  resolution  of 
all  such  investigations  is  not  a 
prerequisite  to  the  implementation  of 
price  caps,  since  we  can  make  any 
necessary  adjustments  resulting  from 
such  investigations  after  price  cap 
regulation  has  been  established, 

32.  We  propose  that  in  connection 
with  the  initial  LEC  price  cap  filings 
effective  July  1. 1990,  LECs  shall  use 
calendar  year  1989  data  to  establish 
initial  base  penod  weights  and  that  they 
set  initial  index  values  at  100. 
corresponding  to  the  rates  and  costs  in 
effect  on  December  31, 1989,  We 
propose  that  any  changes  in  rates  or 
exogenous  costs  between  that  date  and 
July  1. 1990.  should  be  reOected  m 
adjustments  to  the  APIs  and  PCls  at  the 
time  of  the  inaugural  filing. 

F  Evaluation  of  Price  Cap  Rates 

1.  Annual  Filings 

33.  We  propose  that  the  first  annual 
price  cap  tanff  filing,  m  which  LECs 
calculate  price  cap  indexes  and  actual 
price  indexes  for  each  of  the  service 
baskets  covered  by  the  pian  under 
standard  price  cap  procedures,  should 
be  effective  on  July  1. 1990.  The  LECs 
would  make  their  annual  filings  on 
March  30.  1990.  with  an  effective  date  of 
luly  1 

2.  Within-Band  Rate  Level  Changes 

34.  We  propose  that  rate  level  changes 
that  produce  an  actual  price  index  less 
than  or  equal  to  the  price  cap  index,  and 
rates  \^ithln  the  applicable  price  bands 


qualify  for  streamlined  treatment. 
Tariffs  proposing  such  rate  level 
changes  would  be  filed  on  14  days' 
notice,  and  would  be  presumed  lawful. 
In  lieu  of  traditional  cost  support. 
streamlined  filings  need  be  supported 
only  by  the  calculations  necessary  to 
demonstrate  that  the  proposed  rates  are 
within  the  limits  set  by  the  PCI  and  the 
price  bands.  We  tentatively  conclude 
that  petitioners  seeking  suspension  of  a 
streamlined  filing  must  demonstrate:  (1) 
A  high  probability  that  the  tariff  would 
be  found  unlawful  after  investigation;  (2) 
that  suspen.«ion  would  not  substantially 
harm  other  interested  parties;  (3)  that 
irreparable  injury  would  result  if 
suspension  did  not  issue;  and  (4)  that 
suspension  would  not  otherwise  be 
contrary  to  the  public  interest. 

3.  Above-Band  Rates 

35  We  tentatively  conclude  that 
above-band  rates  raise  questions  about 
the  distribution  of  rate  increase  burdens 
that  require  the  fullest  possible 
consideration  by  interested  parties  and 
by  this  Commission.  Therefore  we 
tentatively  require  that  above-band 
rates  be  filed  on  90  days'  notice,  with  a 
likelihood  of  suspension.  The  justness 
and  reasonableness  of  above-band  rates 
will  be  assessed  m  light  of  the  overall 
price  caps  scheme,  and  LECs  will  be 
required  to  make  a  "substantial  cause" 
showing,  which  will  usually  involve  a 
detailed  and  specific  cost  justification  of 
the  proposed  increase. 

4  Above-Cap  Rates 

3fi  We  tentatively  conclude  that 
tariffs  proposing  above-cap  rates  will  be 
filed  on  90  days'  notice,  will  generally  be 
suspended,  and  must  be  accompanied 
by  cost  support  data  demonstrating  that 
the  rates  are  just  and  reasonable.  In 
their  cost  showings,  LECs  would  be 
required  to  assign  costs  to  rate  elements, 
or  to  the  lowest  possible  level,  and  to 
explain  the  allocation  of  costs  within 
each  basket,  and  among  baskets.  We 
seek  comment  on  whether,  if  we  adopt 
the  automatic  stabilizer  mechanism,  we 
should  require  that  LEC  filings  proposing 
above  cap  rates  satisfy  an  even  more 
stringent  standard.  We  also  seek 
comment  on  whether  there  should  be 
circumstances  in  which  the  burden  to  be 
met  by  small  telephone  companies 
should  be  different  from  that  imposed  on 
large  companies. 

5.  Below-Band  Rate  Level  Changes 

37.  We  propose  that  tariff  filings 
proposing  below-band  rates  be  made  on 
45  days'  notice  and  be  accompanied  by 
a  showing  that  the  rates  cover  the  cost 
of  service  and  are  otherwise  just  and 
reasonable.  For  the  purpose  of  initial 


review  of  such  filings,  we  propose  to 
employ  the  average  variable  cost 
standard  as  a  benchmark  for 
determining  whether  a  proposed  rate 
decrease  should  be  investigated  and/or 
suspended. 

6.  New  and  Restructured  Services 

38.  'We  tentatively  conclude  that  new 
and  restructured  services  must  receive 
special  tariff  review  treatment  because 
they  present  a  potental  means  of 
avoiding  pricing  restrictions.  A 
touchstone  for  distinguishing  between 
new  and  restructured  services  is  the 
continued  availability  of  a  previously- 
tariffed  alternative  that  characterizes 
new  services.  That  is,  new  services  add 
to  the  range  of  options  available  to 
customers,  while  restructured  services 
simply  represent  rearrangements  of 
existing  services,  we  tentatively 
concude  that  tariffs  proposing  new 
services  should  be  filed  on  45  days' 
notice  with  data  that  demonstrate 
compliance  with  modified  version  of  the 
net  revenue  test.  Under  this  test,  a  new 
service,  and  each  unbundled  element 
thereof,  must  be  projected  to  increase 
the  carrier's  net  revenues  for  services 
subject  to  price  cap  regulation  within 
the  lesser  of  24  months  from  the 
incorporation  of  the  service  into  an 
annual  price  cap  tiling,  or  36  months 
from  the  effective  date  of  the  service. 
We  tentatively  conclude  that  the  data 
submitted  in  satisfaction  of  the  net 
revenue  test  will  be  sufficient  to  allow 
this  Commission  and  interested  partes 
to  determine  whether  proposed  rates  for 
a  new  service  are  outside  the  zone  of 
reasonableness. 

39.  We  propose  to  require  that  when  a 
LEC  submits  a  tariff  filing  that  would 
restructure  an  existing  capped  serv'ice,  it 
be  required  to  show  compliance  with  the 
price  cap  limits  of  the  basket,  and  where 
applicable,  the  banding  limits  of  the 
service  category  to  which  the  service  to 
be  restructured  belongs.  In  addition,  the 
filing  would  be  made  on  45  days'  notice 
and  subject  to  conventional  tariff  review 
to  ensure  that  the  restructuring  did  not 
produce  unreasonable  discrimination 
among  service  users  or  did  not  have  any 
other  anticompetitive  effects.  Finally, 
we  tentatively  find  that  price  cap 
carriers  should  continue  to  adhere  to  the 
rate  structure  requirements  of  Part  69. 

IV.  Small  Company  Issues  I 

A  Continuation  of  Programs  Promoting 
Universal  Service  ' 

40.  We  believe  that  price  cap  | 
regulation  should  not  disturb  our  I 
longstanding  practice  of  employing  a  ■ 
unitary  rate  of  return  for  the  local  « 


exchange  industry,  thereby  ensuring  that 
access  rate  determinations  for  those 
remaining  under  rate  of  return  and  the 
support  mechanisms  associated  with 
access  charge  revenue  requirements  are 
unaffected  by  the  implementation  of  a 
price  cap  system.  We  tentatively  decide 
to  exempt  price  cap  earners  from 
interstate  earnings  limitations  imposed 
as  part  of  the  rate  of  return  process. 
However,  we  propose  to  require  that 
price  cap  carriers  employ  the  existing 
rate  of  return  in  calculating  their 
obligations  under  the  various  universal 
service  programs  we  have  adopted 
whenever  a  rate  of  return  is  necessary 
as  part  of  the  calculation.  We  also 
proposed  amendments  to  Part  65  that 
would  specify  the  last  rate  of  return 
reporting  period  for  carriers  switching  to 
price  cap  regulation,  as  well  as 
amendments  that  would  govern  refund 
obligations  for  price  cap  carriers  that 
stem  from  a  pre-price  cap  period. 

41.  With  respect  to  Part  69,  we 
tentatively  conclude  that  any 
amendments  that  we  make  to  our  access 
charge  rules  to  accommodate  price  cap 
regulation  must  not  interfere  with  the 
support  mechanisms  of  the  depooling 
process.  The  calculation  for  Long  Term 
Support  payments  from  those  exiting  the 
NECA  common  line  pool  to  those 
carriers  remaining  in  the  pool  requires  a 
common  line  revenue  requirement  for 
the  industry.  'We  tentatively  find  that  it 
is  therefore  necessary  to  allocate  access 
investment  and  expense  between 
common  line  and  other  interstate 
services. 

n.  Geographic  Rate  Averaging 

42.  This  Commission  has  repeatedly 
demonstrated  its  dedication  to 
geographic  rate  averaging  of  toll  calls  on 
the  public  switched  network  through  our 
various  decisions  affecting  recovery  of 
common  line  costs.  We  have  done  so 
because  we  believe  that  geographic  rate 
averaging  is  an  in.portant  policy  that 
contributes  to  the  achievement  and 
maintenance  of  universal  service,  as 
well  as  to  the  simplicity  and  clarity  of 
AT4Ts  long  distance  rates.  We  believe 
that  the  proposals  set  forth  herein  for 
the  LECs  will  not  create  the  kind  of  LEC 
pricing  flexibihty  that  conxmenters  arg\ie 
would  force  AT&T  to  deaverage  its 
rates.  We  tentatively  conclude  that  the 
common  line  cost  recovery  m.ethods  we 
have  previously  enacted,  together  with 
the  price  cap  system  we  are  proposing. 
will  not  lead  to  the  kind  of  disparities  in 
CCL  charges  that  would  prompt 
interexchange  carriers  to  deaverage 
their  rates. 

The  price  cap  plan  we  have  adopted 
for  AT&T  already  provides  for  a  90-day 
notice  period,  a  five-month  suspension. 


and  an  investigation  in  connertion  with 
any  future  proposals  to  deaverage  rates. 
We  do  not  believe  that  further  action, 
such  as  a  prohibition  on  deaveragmg.  is 
warranted  at  this  time. 

V.  Other  Issues 

A.  Monitoring  and  Performance  Review 

43.  During  the  initial  years  of  price  cap 
regulation  we  propose  to  monitor  the 
LECs'  performance,  with  particular 
attention  to  prices,  earnings,  quality  of 
service,  and  technological 
progressiveness  ARMIS  reports  will 
include  information  or  revenues, 
expenses,  investment,  taxes,  and 
earnings,  as  well  as  demand  data,  and 
will  permit  this  Commission  to  monitor 
a  vanety  of  LEC  activities,  including 
cost  allocations  between  regulated  and 
nonregulated  activities  and  allocations 
between  the  state  and  interstate 
jurisdictions.  In  addition  to  monitoring 
price  cap  regulation  through  the 
collection  of  data,  our  review  of  tanffs. 
and  the  complaint  process,  we  projKise 
to  review  LECs'  performance  m  a 
comprehensive  manner  after  an  initial 
period  of  experience  with  price  cap 
regulation.  The  performance  review  will 
consider  all  available  measures  of 
market  and  earner  performance, 
including,  but  not  limited  to.  actual 
prices,  achieved  rate  of  return,  quality  of 
service  and  technologic;^! 
progressiveness.  Decisions  about  certain 
aspects  of  the  timing  and  nature  of  the 
comprehensive  review  must  await  the 
resolution  of  outstanding  issues  relating 
to  uncertainties  associated  with  LEC 
productivity.  Parties  commenting  or.  the 
nature  of  the  performance  review  f  jr  the 
LECs  should  do  so  in  the  context  of  this 
Commission's  proposals  to  address 
productivity  issues. 

3.  Effect  of  Incentive  Regulation  on 
Existing  Commission  Policies 

44.  We  tentatively  conclude  that  there 
are  no  theoretical  or  practical  barriers  to 
implementing  both  price  cap  regulation 
and  our  Open  .Network  Architecture 
(O.NA)  policies.  We  contemplate  that 
federally  tariffed  Basic  Service  Elements 
and  Basic  Servicing  Arrangements  will 
be  available  to  all  users,  and  that  these 
se.'-viccs  will  consist  of  unbundled 
;K:cess  elements  that  will  be  purchased 
by  enhanced  service  providers  as  well 
as  by  other  users  of  exchange  access. 
We  tentatively  conclude  that  such  ONA 
services  do  not  differ  from  other 
interstate  basic  services  offered  by  the 
BOCs  in  any  way  that  is  relevant  for 
purposes  of  this  proceeding. 
Accordingly,  we  do  not  propose  to 
require  further  special  treatment  for 


ONA  services  as  part  of  price  cap 
regulation. 

45.  We  tentatively  conclude  that  the 
implementation  of  price  cap  regulation 
for  the  LECs  will  be  enhanced  by  the 
continuation  of  existing  rules,  the 
USOA.  the  separations  manuaL  and  the 
joint  cost  rules.  In  addition,  we  propose 
to  retain  existing  complaint  procedures. 
Finally,  we  tentatively  decide  that  we 
should  continue  to  enforce  the  Part  63 
rules  concerning  extension  of  Unes  and 
discontinuance  of  service  under  price 
cap  regulation. 

VI.  Paperwork  Reduction  /Xnalysis 

46.  On  June  14. 1988,  after  the  release 
of  the  Further  Notice  in  this  proceeding. 
this  Commission  requested  that  the 
Office  of  Management  and  Budget 
lOMB)  review  the  proposed  information 
collection  requirements  for  compliance 
with  the  Paperwork  Reduction  Act  of 
196a  On  August  15, 19Ba  OMB 
commented  on  this  Commission's 
proposed  information  collection 
requirements.  OMB  stated  that  the 
Further  Notice  failed  to  demonstrate  the 
practical  utility  of  some  of  the  reporting 
requirements  proposed  in  the 
Commission's  request,  and  found  that 
the  information  collections  are  not  the 
minimum  necessary  to  meet  the 
objectives  of  the  proposed  rules.  In 
commenting  on  this  Commission's 
request.  OMB  listed  a  series  of  concerns 
that  it  asked  this  Commission  to 
address.  Those  concerns  have  been 
addressed  in  the  context  of  this 
Commission's  Final  Order  adopting  and 
implementing  price  cap  regulation  for 
AT&T,  and  in  the  context  of  this 
Commission's  Second  Further  Notice  of 
Proposed  Rulemaking  proposing  to 
implement  price  cap  regulation  for  the 
LECs. 

47.  Although  this  Order  adopts 
incentive  regulation  for  the  LECs,  we  are 
not  at  this  time  promulgating  final  rules 
to  implement  incentive  regulation  for  the 
LECs.  This  Order  does,  however, 
propose  a  set  of  regulations  for 
implementing  incentive  regulation  for 
the  LECs.  In  coimection  with  this 
Second  Further  Notice  of  Proposed 
Rulemaking  with  respect  to  the  LECs. 
we  renew  our  request  for  review  of 
Paperwork  Reduction  Act  requirements 
in  light  of  the  proposals  made  in  this 
Further  Notice.  The  proposed  rules  for 
LECs  contained  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  19aa  and  found  to 
decrease  the  information  collection 
burden  on  the  public  This  proposed 
reduction  in  the  information  collection 
burden  is  subject  to  approval  by  OMB 
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as  prescribed  by  the  Paperwork 
Reduction  Act. 


during  the  "Sunshine  Agenda"  period. 
See  generally  §  1.1206(a)  of  this 
Commission's  Rules  The  Sunshine 


IX.  Ordering  Clauses 

53.  Accordingly,  It  is  ordered.  That. 
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file  ten  copies  of  any  such  pleadings 
with  the  Price  Cap  Task  Force,  Common 


each  basket  pursuant 
61.45. 


§  §  61.44  or  (b)  If  a  telephone  company,  or  any  one 

of  a  group  of  affiliated  telephone 
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as  prescribed  by  the  Paperwo'-k 
Reduction  Act. 

V'll.  Regulatory  Flexibility  Act  Analysis 

48.  We  certify  that  the  Regulatory 
Flexibility  Act  is  not  appicable  to  the 
rule  changes  we  are  proposing  for  the 
LECs  in  tJiis  proceeding.  In  accordance 
with  the  provisions  of  section  605  of  that 
Act,  a  copy  of  this  certification  has  been 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration, 

49.  As  part  of  our  analysis  of  the 
proposal  described  in  this  Further 
Notice,  however,  this  Commission  has 
considered  the  impact  of  the  proposal  on 
small  telephone  companies,  i.e..  those 
serving  50,000  or  fewer  access  lines.  As 

a  result  of  our  decision  to  make  price 
cap  regulation  elective  for  depoolcd  cost 
companies  below  the  Tier  1  level,  no 
small  carrier  will  be  forced  to  change 
the  method  by  which  it  is  regulated. 
Small  companies  that  currently  file  their 
own  cost-based  access  tariffs  are  free  to 
remain  under  rate  of  return  if  they 
decide  that  rate  of  return  is  better  suited 
to  their  circumstances  than  is  price  caps. 
Small  carriers  participating  in  the  NECA 
pools,  and  for  whom  NECA  files  access 
tariffs,  will  not  be  forced  to  leave  the 
pools  as  a  result  of  the  price  cap  rules 
we  are  proposing  in  this  Notice,  In 
addition,  nothing  in  the  price  cap 
proposal  would  discontinue  or  impair 
the  variety  of  programs  we  hai.  e 
established  to  provide  support  to  small 
carriers.  These  programs,  such  as  our 
High  Cost  Fund  and  long  term  support 
mechanisms,  continue  intact. 
Furthermore,  average  schedule 
companies  that  are  or  become  affiliated 
with  cost  companies  that  are  regulated 
under  price  caps  would  not  need  to 
relinquish  average  schedule,  rate  of 
return  regulation.  We  have  also 
proposed  that,  for  companies  that  hdve 
not  yet  begun  conversion  to  equril 
access,  conversion  costs  be  treated  as 
exogenous  costs  under  the  price  cap 
formula.  This  proposal  ensures  that 
small  carriers,  who  are  the  least  likely  to 
have  begun  equal  access  conversion, 
can  flow  through  these  costs  to  their 
rates  should  they  elect  price  caps  These 
proposals,  when  viewed  in  their  totality. 
permit  small,  depooled  cost  companies 
to  take  advantage  of  the  benefits  of 
price  cap  regulation  at  their  option, 
while  ensunng  that  the  status  quo  is 
maintained  for  small  carriers  that  do  not 
participate  in  price  cap  regulation. 

VIII.  Ex  Parte  Requirements 

50.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding  concerning  lJ^Cs,  members 
of  the  public  are  advised  that  ex  parte 
presentations  are  permitted  except 


during  the  "Sunshine  Agenda"  pe.riod. 
See  generally  §  1.1206(a)  of  this 
Commission's  Rules,  The  Sunshine 
.Agenda  period  is  the  period  of  time 
which  commences  with  the  release  of  a 
public  notice  that  a  matter  has  been 
placed  on  the  Sunshine  .Agenda  and 
terminates  when  this  Commission  '1) 
releases  the  text  of  a  decision  or  Order 
in  the  matter:  (2)  issues  a  public  notice 
stating  that  the  matter  has  been  deleted 
from  the  Sunshine  Agenda;  or  (3)  issues 
a  public  notice  stating  that  the  matter 
has  been  returned  to  the  staff  for  further 
consideration,  whichever  occurs  first, 
Spe  §  1.202(0  of  this  Commission's 
Rules,  During  the  Sunshine  Agenda 
period,  no  presentations,  ex  parte  or 
otherwise,  are  permitted  unless 
specifically  requested  by  this 
Commission  or  Commission  staff  for  the 
clarification  or  adduction  of  evidence  or 
the  resolution  of  issues  in  the 
proceeding.  See  S  1.1203  of  this 
Commissions  Rules. 

51,  In  general,  an  ex  parte 
presentation  is  any  presentation 
directed  to  the  merits  or  outcome  of  the 
proceeding  made  to  decision-making 
personnel  which  (1)  if  written,  is  not 
served  on  the  parties  to  the  proceeding: 
or  (2J  if  oral,  is  made  without  advance 
notice  to  the  parties  to  the  proceeding 
and  without  opportunity  for  them  to  be 
present.  See  §  1, 1202(b)  of  this 
Commission's  Rules.  Any  person  who 
submits  a  written  ex  pane  presentation 
must  provide  on  the  same  day  it  is 
submitted  a  copy  of  that  presentation  to 
this  Commission's  Secretary  for 
inclusion  in  the  public  record.  Any 
person  who  makes  an  oral  ex  parte 
presentation  that  presents  data  or 
arguments  not  already  reflected  in  the 
person  s  previously-filed  written 
comments,  memoranda,  or  filings  in  this 
proceeding  must  provide  on  the  day  of 
the  oral  presentation  a  written 
memorandum  to  the  Secretary  (with  a 
copy  to  the  Commissioner  or  staff 
member  involved)  which  summarizes 
the  data  and  states  on  its  face  that  the 
Secretary  has  been  served,  and  also 
states  by  docket  number  the  proceeding 
to  which  it  relates.  See  §  1,1206  of  this 
Commission's  rules. 

52.  All  relevant  and  timely  comments 
and  reply  comments  will  be  considered 
by  this  Commission,  In  reaching  our 
decision,  this  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the  fact  of 
this  Commission's  reliance  on  such 
information  is  noted  in  the  Order. 


IX.  Ordering  Clauses 

53.  Accordingly,  It  is  ordered.  That, 
pursuant  to  sections  4(1),  4(j),  201-205. 
303(r),  and  403  of  the  Communications 
Act  of  1934,  47  U.S.C.  154{i),  154(j),  201- 
205,  303(r),  403,  and  section  553  of  Title 
5,  United  States  Code,  notice  is  hereby 
given  of  proposed  amendments  to  Part 
61.  Part  65.  and  Part  69,  and  sections 
61.3,  61.38.  61.39.  61.41,  61.42,  61.43.  61.44, 
61.45,  61.48.  61.49.  61.58,  65.1,  65.600, 
65.701,  65.703,  69.1,  69.3,  69.101,  69.105. 
69.111,  69.113,  69.114.  69.205.  69.301. 

69.302,  69.303,  69.304.  69.305.  69.306. 

69.307,  69.308.  69.309.  69.310,  69.401. 

69.402,  69.403,  69.404,  69.405,  69.406. 

69.407,  69.408,  69.409,  69.410,  and  69.411 
of  this  Commission's  Rules,  47  CFR  Part 
61,  Part  65,  and  Part  69  §§61.3.  61.38, 
61.39.  61.41,  61.42,  61.43,  61.44,  61.45. 
61.48,  61.49,  61.58,  65.1,  65.600,  65.701. 
65.703.  69.1,  69.3,  69.101,  69.105,  69.111. 
69.113,  69.114,  69.205,  69.301,  69.302. 

69.303,  69.304,  69.305.  69.306,  69.307. 

69.308.  69.309,  69.310.  69.401,  69.402, 

69.403.  69.404,  69.405,  69.406,  69.407, 

69.408,  69.409,  69.410,  69.411,  in 
accordance  with  the  proposals, 
discussion,  and  statement  of  issues  in 
this  Second  Further  Notice  of  Proposed 
Rulemaking,  and  that  comment  is  sought 
regarding  such  proposals,  discussion, 
and  statement  of  issues. 

54.  It  is  further  ordered,  That  the 
motion  to  accept  late-filed  comments 
submitted  by  the  National  Association 
of  Regulatory  Utility  Commissioners  is 
granted. 

55.  It  is  further  ordered.  That  the 
motion  to  accept  late-filed  reply 
comments  submitted  by  the  United 
Church  of  Christ  Office  of 
Communication  is  granted. 

56.  //  is  further  ordered.  That  the 
motion  to  pursue  further  investigation 
submitted  by  the  Florida  Public  Counsel 
is  granted  in  part  and  denied  in  part  to 
the  extent  indicated  herein. 

57.  It  is  further  ordered,  That  the 
motion  for  further  proceedings 
submitted  by  the  Competitive 
Telecommunications  Association,  the 
Consumer  Federation  of  America,  the 
International  Communications 
Association,  the  National  Association  of 
Regulatory  Utility  Commissioners,  and 
MCI  Telecommunications  Corporation  is 
granted  in  part  and  denied  in  part  to  the 
extent  indicated  herein. 

58.  //  is  further  ordered.  That,  in 
accordance  with  the  provisions  of 

§  1.419(b)  of  this  Commission's  Rules,  47 
CFR  1.419(b).  an  original  and  five  copies 
of  all  comments,  replies,  pleadings, 
briefs,  and  other  documents  filed  in  the 
proceeding  shall  be  furnished  to  this 
Commission.  In  addition,  parties  should 


file  fen  copies  of  any  such  pleadings 
with  the  Price  Cap  Task  Force,  Common 
Carrier  Bureau,  Room  518, 1919  M  Street 
NW.,  Washington,  DC  20554.  Parties 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  this 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  Suite  140,  2100  M  Street  .NW.. 
Washington.  DC  20037,  Members  of  the 
public  who  wish  to  express  their  views 
by  participating  informally  may  do  so  by 
submitting  one  or  more  copies  of  their 
comments  without  regard  to  form  (so 
long  as  the  docket  number  is  cleariy 
stated  at  the  heading).  Copies  of  all 
filings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  this  Commissions  Docket  Reference 
Room  (Room  239)  at  our  headquarters  at 
1919  M  Street  NW.,  Washington,  DC. 

59.  //  is  further  ordered,  That 
comments  on  this  Second  Further  Notice 
of  Proposed  Rulemaking  shall  be  due  not 
later  than  June  19, 1989,  and  that  reply 
comments  shall  be  due  not  later  than 
July  19, 1939. 

List  of  Subjects 

47  CFR  Part  61 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Telephone,  Price  cap  tariff 
filing  and  review  procedures. 

47  CFR  Part  65 

Administrative  practice  and 
procedure.  Communications  common 
carriers,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

For  the  reasons  set  forth  in  the 
preamble.  Title  47,  Parts  61.  65,  and  69  of 
the  Code  of  Federal  Regulations  arc 
proposed  to  be  amended  as  follows. 

PART  61 -TARIFFS 

2.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066.  as 
amended;  47  U.S.C.  154.  Interpret  or  appty 
sec.  203,  48  Stat.  1070:  47  U.S  C.  203. 

3.  Section  61.3  is  amended  by  revising 
paragraphs  (u)  and  (w)  to  read  as 
follows: 

§61.3    Definitions. 

•         •         •         »         ♦ 

(u)  Price  Cap  Index  (PCI).  An  index  of 
costs  facing  carriers  subject  to  price  cap 
regulation,  which  index  is  calculated  for 


each  basket  pursuant  to  1 1 61.44  or 
61.45, 

•  •         •         •         ♦ 

(w)  Price  cap  tariff.  Any  tariff  filing 
involving  a  service  that  is  within  a  price 
cap  basket,  or  that  requires  calculations 
pursuant  to  §  \  Bl,44.  61.45,  61.46,  or 
61,47. 

•  *  •  ,  , 

4,  Section  61,3B{a)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  6 1 .38    Su  pporting  Inf ormatfon  to  be 
submitted  with  letters  ot  transmtttat. 

(a)  •  *  *  This  section  (other  than  the 
preceding  sentence  of  this  paragraph) 
shall  not  apply  to  tariff  filings  proposir.: 
rates  for  services  identified  in  §5  61  42 
(a),  (b).  (d).  (e).  and  (g),  which  filings  are 
submitted  by  carriers  subject  to  price 
cap  regulation. 
***** 

5  Section  61  39  is  amended  by  adding 
a  new  sentence  at  the  end  of  paragraph 
(a)  to  read  as  follows: 

§61.39    Optional  supportirg  kifomiatton  to 
be  submlttad  wHh  tetters  of  transmrttal  for 
Access  Tariff  filings  effective  on  or  after 
April  1,  1969,  by  local  exct^ang*  carrters 
serving  50,000  or  fewer  access  Ikies  In  a 
given  study  area  that  arc  described  as 
subset  3  carriers  In  §  69.£0r 

(a)  *  *  '  This  section  [other  than  the 
preceding  sentence  of  this  paragraph) 
shall  not  apply  to  tariff  filings  proposing 
rates  for  services  identified  in  §5  6142 
|dj,  (p),  and  (g).  which  filings  are 
submitted  by  carriers  subject  to  price 
cap  regulation. 
***** 

6.  Section  61  41  is  revised  to  read  as 

follows; 

§  61.4 1     Price  cap  requirements  gerwraHy 

(a)  Sections  61.42  through  61.49  shall 
apply  as  follows: 

(1)  To  dominant  interchange  carriers, 
as  specified  by  Commission  order; 

(21  To  Tier  1  local  exchange  carriers, 
as  defined  by  Commission  order,  which 
are  not  participants  in  any  Association 
tariff  effective  July  1.  1990.  and  to  all 
local  exchange  carriers,  other  than 
average  schedule  companies,  that  are 
affiliated  with  such  carriers;  and 

(3)  On  an  elective  basis,  to  local 
exchange  carriers,  other  than  those 
specified  in  paragraph  (a](2)  of  this 
section,  that  are  neither  participants  in 
any  .Association  tariff  effective  July  1. 
1990,  nor  affiliated  with  any  such 
participants,  except  that  affiliation  with 
average  schedule  companies  shall  not 
bar  a  carrier  from  electing  price  cap 
regulation  provided  the  carrier  is 
otherwise  eligible. 


(b)  If  a  telephone  company,  or  any  one 
of  a  group  of  affiliated  telephone 
companies,  files  a  price  cap  tariff  in  one 
study  area,  that  telephone  company  and 
its  affdiates,  except  its  average  schedule 
affiliates,  must  file  price  cap  tariffs  in  all 
their  study  areas.  No  telephone 
company  that  files  a  price  cap  tariff  may 
participate  in  an  Association  tariff. 

7.  Section  61.42  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  fg)  and  revising  the  first 
sentence  of  newly  redesignated 
paragraph  (g).  and  by  adding  new 
paragraphs  (d),  (e),  and  (f)  as  follows: 

?61,4?    Prtee  cap  Saskets  snt?  service 

categories. 

•         •         *         *         • 

(d)  Each  local  exchange  carrier 
subject  to  price  cap  regulation  shall 
establish  three  baskets  as  follows: 

(1)  A  basket  for  the  carrier  common 
line  charge  as  described  in  §  69.105; 

(2)  A  basket  for  traffic  sensitive 
switched  interstate  access  elements; 
and 

(3)  A  basket  for  interstate  services 
other  than  services  described  in 
paragraphs  (d)(1)  or  (d)(2)  of  this 
section. 

(e)(1)  The  traffic  sensitive  switched 
access  basket  shall  contain  such 
services  as  the  Comniission  shall  permit 
or  require,  including  the  following 
service  categories: 

(i)  Local  switching  as  described  in 
§  69.106: 

(ii)  Infomration,  as  described  in 
§  69.109;  and 

(iii)  Transport,  as  described  in 
§69.111. 

(2]  The  basket  for  interstate  services 
other  than  interstate  switched  access 
services  shall  contain  such  services  as 
the  Commission  shall  permit  or  require, 
including  special  access,  as  described  in 
§  69.113,  and  non-access  services. 

(f)  Each  local  exchange  carrier  subject 
to  price  cap  regulation  shall  exclude  the 
following  offerings  from  their  price  cap 
basketr 

(1)  Special  construction  services; 

(2)  Services  offered  on  an  individual 
case  basis  (ICB). 

(g)  New  services,  other  than  those 
within  the  scope  of  paragraphs  (c)  and 
(f)  of  this  section,  must  be  included  Ln 
the  affected  basket  at  the  first  annual 
price  cap  tariff  filing  following 
completion  of  the  base  period  in  which 
they  are  introduced. 

8.  Section  61.43  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 
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§  61.43    Annual  pfic«  cap  filings  required. 

Carriers  subject  to  price  c;ip 
reguldtion  shall  submit  annual  price  cap 
tariff  filings  that  propose  rates  for  the 
upcoming  year,  that  make  appropriate 
adjustments  to  their  PCI,  .API  and  SBI 
values  pursuan'  to  5§  61,44  through 
61,47,  and  that  incorporate  the  costs  arid 
rates  of  new  services  into  the  PCI.  API, 
or  SBI  calculations  pursuant  to 
§§  61.44(g),  61,45(gl.  61  46fb).  and  61.47 
(b)  and(c).  *  '   ' 

9.  Section  61,44  is  amended  by 
re^'ising  paragraph  (a)  and  the 
introductory  text  of  paragraph  fbl  and 
the  section  heading  to  read  as  f,j':!ows: 

§61.44    Adfustmants  to  the  PCMor 
Oomlnani  Interexchange  Carriers. 

(a)  Dominant  interexchange  carriers 
subject  to  price  cap  regulation  shall  file 
adjustments  to  the  PCI  for  each  basket 
as  part  of  the  annual  price  cap  tariff 
filing,  and  shall  maintain  updated  PCIs 
to  reP.ect  the  effect  of  mid-year  access 
and  exogenous  cost  changes, 

(b)  Subject  to  paragraph  (dl  of  this 
section,  adjustments  to  each  PCI  of 
dominant  interexchange  carriers  subject 
to  price  cap  regulation  shall  be  made 
pursuant  to  the  following  formula:  *  *  * 

•  •  *  •  e 

10,  .New  {  61,45  is  addud  as  fi'lldws, 

§61.45    Adjustments  to  the  PC  Ifor  Local 
Exchange  Caniert. 

(a)  Local  exchange  earners  subject  to 
price  cap  regulation  shall  file 
adjustments  to  the  PCI  for  each  basket 
as  part  of  the  annual  price  cap  tariff 
filing,  and  shall  maintain  updated  PCIs 
to  reflect  the  effect  of  m.id-yedr 
exogenous  cost  changes 

(b)  Subject  to  paragraphs  (e)  and  (f)  of 
this  section,  adjustments  to  local 
exchange  carrier  PCIs  for  the  baskets 
designated  in  §  61,42(d)  (2)  and  (3)  shall 
be  made  pursuant  to  the  following 
formula: 

PCI,  =  PCI,  ,[1  *  w(GNP-PI  -X)  +  AY/R  +  AZ/ 

^^  1 

where  I 

C;\P-PI  =  the  pprcentasje  change  in  the  GNP- 
P!  between  the  quarter  ending  six 

months  prior  to  the  effective  date  of  the 
new  annudl  tar'ff  and  the  corresponding 
quarter  of  'hp  previous  year, 

X-prodiJctiv;t>  factor  of  3,0%. 

AY  =(new  access  rate— access  rate  at  the 
time  the  PCI  was  updated  to  PCI, .)  X 
fbase  period  demand). 

AZ  =  the  dollar  effect  of  current  regulatory 
change*  when  compared  to  the 
regulations  in  effect  at  the  time  the  PCI 
was  updated  tu  PCI,  i.  measured  al  base 
period  level  of  operations. 

K  -  base  period  quantities  for  each  rale 
element    i  ,  multiplied  by  the  price  for 
each  rate  clement  "i"  at  the  time  the  PCI 
was  updated  lo  PCI,  i, 

w  :=R-AZ,  fill  divideHbvR. 


PCI,  =  the  new  PCI  value,  and 

PCI,  1  =  the  immediately  preceding  PCI  value 

(c)  Subject  to  paragraphs  (e)  and  (f)  of 
this  section,  adjustments  to  local 
exchange  carrier  PCIs  for  the  basket 
designated  in  561.42(d)(1)  shall  be  made 
pursuant  to  the  following  formula: 

PCI,  =  PCI, ,  [1  +  w((GNP-PI  -  X)  +  (g/2)(GNP- 
PI-X-l)]/(l+g)  +  AZ/Rj 

where 

GNP-PI  =  the  percentage  change  in  the  G.NP 
PI  between  the  quarter  ending  six 
months  prior  to  the  effective  date  of  the 
new  annual  tariff  and  the  corresponding 
quarter  of  the  previous  year, 

X  =  productivity  factor  of  3.9%, 

g  =  the  ratio  of  minutes  of  use  per  access  line 
during  the  base  period,  to  minutes  of  use 
per  access  line  during  the  previous  base 
period. 

AZ  =  the  dollar  effect  of  current  regulatory 
changes  when  compared  lo  the 
regulations  in  effect  at  the  time  the  PCI 
was  updated  to  PCI,  i.  measured  at  base 
period  level  of  operations, 

R=base  period  quantities  for  each  rate 
element  "i",  multiplied  by  the  price  for 
each  rate  element  "i"  at  the  time  the  PCI 
was  updated  to  PCI, ,, 

w  =  R  +  AZ,  all  divided  by  R, 

PCI,  =  the  new  PCI  value,  and 

PCI,  1  =  the  immediately  preceding  PCI  value 

(d)  The  exogenous  cost  changes 
represented  by  the  term  "Z"  in  the 
formulas  detailed  in  paragraphs  (b)  and 
(c)  of  this  section,  shall  be  limited  to 
those  cost  changes  that  the  Commission 
shall  permit  or  require,  and  include 
those  caused  by: 

(1)  The  completion  of  the  amortization 
of  depreciation  reserve  deficiencies; 

(2)  Changes  in  the  Uniform  System  of 
Accounts; 

(3)  Changes  in  the  Separations 
Manual; 

(4)  Changes  to  the  level  of  obligation 
associated  with  the  Long  Term  Support 
Fund  and  the  Transitional  Support  Fund 
described  in  $  69,612; 

(5)  The  reallocation  of  investment 
from  regulated  to  nonregulated  activities 
pursuant  to  J  64  901;  and 

(6)  Such  tax  law  changes  and  other 
extraordinary  exogenous  cost  changes 
as  the  Commission  shall  permit  or 
require.  These  exogenous  cost  changes 
shall  be  apportioned  on  a  cost-causative 
basis  between  price  cap  services  as  a 
group,  and  excluded  services  as  a  group 
Exogenous  cost  changes  thus  attributed 
to  price  cap  services  shall  be  further 
apportioned  on  a  cost-causative  basis 
among  the  price  cap  baskets. 

(e)  The  'wfCNT-PI-X)"  component 
of  the  PCI  formula  contained  in 
paragraph  (b),  and  the  "w((GN'P- 
PI-X)  +  (g/2)(GNP-PI-X-l)I/(l4g)' 
component  of  the  PCI  formula  contained 
in  paragraph  (c)  of  this  section  shall  be 
employed  only  in  the  adjustment  made 


in  connection  with  the  annual  price  cap 
filing. 

(f)(1)  In  the  event  that  a  LEC  subject 
to  price  cap  regulation  experiences  a 
rate  of  return  during  any  base  period 
representing  a  return  more  than  2 
percent  above  the  rate  of  return 
prescribed  for  non-price  cap  LECs.  the 
values  assigned  to  the  "PCI,  i" 
component  of  that  LECs  PCIs  shall  be 
adjusted  downv\'ard  to  the  levels  that 
would  have  yielded  a  base  period  rate 
of  return  2  percent  above  the  prescribed 
rate  of  return;  and  (2)  in  the  event  that  a 
LEC  subject  to  price  cap  regulation 
experiences  a  rate  r.f  return  during  any 
base  period  representing  a  return  more 
than  2  percent  below  the  rate  of  return 
prescribed  for  non-price  cap  LECs,  the 
values  assigned  to  the  "PCI,  i" 
component  of  that  LECs  PCIs  shall  be 
adjusted  upward  to  the  levels  that 
would  have  yielded  a  base  period  rate 
of  return  2  percent  below  the  prescribed 
rate  of  return.  The  adjustment  shall 
occur  as  part  of  the  annual  price  cap 
filing  immediately  following  the  base 
period  in  which  the  LECs  return  was 
outside  the  prevailing  rate  of  return  plus 
or  minus  2  percent. 

(g)  The  exogenous  costs  caused  by 
new  services  subject  to  price  cap 
regulation  must  be  included  in  the 
appropriate  PCI  calculations  under 
paragraph  (b)  or  (c)  of  this  section 
beginning  at  the  first  annual  price  cap 
tariff  filing  following  completion  of  the 
base  period  in  which  they  are 
introduced. 

(h)  In  the  event  that  a  price  cap  tariff 
becomes  effective,  which  tariff  results  in 
an  API  value  (calculated  pursuant  to 
§  61,46)  that  exceeds  the  currently 
applicable  PCI  value,  the  PCI  value  shell 
be  adjusted  upward  to  equal  the  API 
value. 

n.  Section  61.48  is  amended  by 
adding  paragraphs  (c)  and  (d)  as 
follows: 

§61.46    Transition  rules  for  price  cap 
formula  calculations. 
•         •         •         •         * 

(c)  Local  exchange  carriers  subject  to 
price  cap  regulation  shall  Tile  initial 
price  cap  tariffs  April  2, 1990.  to  be 
effective  July  1, 1990. 

(d)  In  connection  with  the  initial  price 
cap  filing  described  in  paragraph  (c)  of 
this  section,  each  PCI,  API,  and  SBI  shall 
be  assigned  an  initial  value  prior  to 
adjustment  of  100,  corresponding  to  the 
costs  and  rates  in  effect  as  of  December 
31,  1989. 

12.  Section  61.49  is  amended  by 
revising  paragraph  (a)  and  the  last 
sentence  of  paragraph  (g)  to  read  as 

follows: 


§  61.49    Supporting  Information  to  be 
submitted  with  letters  of  transmittal  for 
tarltfa  of  carriers  subject  to  price  cap 
regulation. 

(a)  Each  price  cap  tariff  filing  must  be 
accompanied  by  supporting  materials 
sufficient  to  calculate  required 
adjustments  to  each  PCI.  API.  and  SBI 
pursuant  to  the  methodologies  provided 
in  §§  61.44,  61.45,  61.46,  and  61  47. 

•  •         •         *         . 

(g)  *   *   *  Each  such  tariff  filing  must 
also  be  accompanied  by  data  sufficient 
to  make  the  API  and  PCI  calculations 
required  by  §§  61.46(b).  61,44ig).  and 
61.45(g),  and,  as  necessary,  to  make  the 
SBI  calculations  provided  in  §§  61.47  (b) 
and  (c). 

13.  Section  61.58  is  amended  by 
revising  paragraphs  (c)(1).  (c)(5),  and 
(c)(6)  to  read  as  follows: 

§  6 1 .58    Notice  Requirements. 

•  ♦         *         •         » 

(c)  '  *  * 

(1)  For  annual  adjustments  to  the  PCI, 
API,  and  SBI  values  under  §§  61.44, 

61.46,  and  61.47,  respectively,  dominant 
interexchange  carrier  tariff  filings  must 
be  made  on  af  least  45  days'  notice.  For 
annual  adjustments  to  the  PCI,  API,  and 
SBI  values  under  §§  61.45,  61.46,  and 

01.47,  respectively,  local  exchange 
carrier  tariff  filing  must  be  made  on  not 
less  than  90  days'  notice, 

•  •        ♦         «         . 

(5)  Tariff  filings  involving  a  change  in 
rate  structure  of  a  service  included  in  a 
basket  listed  in  §  61.42(a)  or  §61  42(d), 
or  the  introduction  of  a  new  service 
within  the  scope  of  §  61.42(g),  must  be 
made  on  at  least  45  days'  notice. 

(6)  The  required  notice  for  tariff  filings 
involving  services  included  in  §  61.42(c) 
or  §  61.42(f),  or  involving  changes  to 
tariff  regulations,  shall  be  that  required 
in  connection  with  such  filing  by 
dominant  carriers  that  are  not  subject  to 
price  cap  regulation. 


PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority;  Sees.  4.  201.  202.  203.  205.  218, 
403,  4«  Stat.  1066,  1072.  1077.  1094.  as 
amended,  47  U.S.C.  154,  201.  202,  203,  205.  218 
403. 

2.  Section  65.1  is  revised  to  read  as 

follows: 

§  65.1    Application  of  Part  65. 

This  part  establishes  procedures  and 
methodologies  for  Commission 
prescription  of  interstate  rates  of  return. 
This  part  shall  apply  to  those  interstate 


services  and  carriers  us  the  Commission 
shall  designate  by  order.  This  part  shall 
not  apply  to  dominant  interexchange 
carriers  subject  to  §§  61.41  through 
61.49,  except  as  set  forth  in  SS  65,600(c). 
63.701(c)  and  65,703(g)  Local  exchange 
earners  subject  to  §§  61.41  through  61.49 
are  exempt  from  the  requirements  of  this 
part,  with  the  following  exceptions: 

(a)  Carriers  that  meet  the 
requirements  of  §  65.200(b)  shall  be 
subject  to  the  filing  requirements  of 
Subpart  C  of  this  part; 

(b)  Carriers  subject  to  §§  61.41 
thiough  61  49  shall  employ  the  rate  of 
return  value  calculated  for  the  LEC 
industry  in  complying  with  any 
applicable  rules  under  Parts  36  and  69 
that  require  a  return  component;  and 

(c)  carriers  subject  to  §§  61.41  through 
61.49  sh.ill  be  subject  to  §§  65.600(d), 
65.-01  (r).  and  65,-n3(g). 

3,  Section  65,600  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraph  (d),  to  read  as  follows: 

§  65.600    Rate  of  return  reports. 

(b)  Each  loi,,il  exchange  carrier  or 
group  of  affilisted  carriers  which  is  not 
subject  to  §§  61.41  through  61.49  and 
which  h;is  filed  individual  access  tariffs 
during  the  preceding  enforcement  period 
shall  file  with  the  Commission  within 
three  13)  months  afier  the  end  of  each 
calendar  quarter,  a  quarterly  rate  of 
return  monitoring  report.  Each  report 
shall  contain  two  parts.  The  first  part 
shall  contain  rate  of  return  information 
on  a  cumulative  basis  from  the  start  of 
the  enforcemrnt  period  through  the  end 
of  the  quarter  being  reported.  The 
second  part  shall  contain  similar 
inform.ation  for  the  most  recent  quarter. 
The  final  quarterly  monitoring  report  for 
the  entire  enforcement  period  shall  be 
considered  the  enforcement  period 
report.  Reports  shall  be  filed  on  the 
appropriate  report  form  prescribed  by 
the  Commission  (see  §  1.795  of  this 
chapter)  and  shall  provide  fiill  and 
specific  answers  to  all  questions 
propounded  and  information  requested 
in  the  currently  effective  report  form. 
The  number  of  copies  to  be  filed  shall  be 
specified  in  the  applicable  report  form. 
At  least  one  copy  of  the  report  shall  be 
signed  on  the  signature  page  by  the 
responsible  officer.  A  copy  of  each 
report  shall  be  retained  in  the  principal 
office  of  the  respondent  and  shall  be 
filed  in  such  manner  as  to  be  readily 
available  for  reference  and  inspection. 
Final  adjustments  to  the  enforcement 
period  report  shall  be  maoe  by 
September  30  of  the  year  following  the 
enforcement  period  to  ensure  that  any 
refunds  can  be  properly  reflected  in  an 
annual  access  filing.  For  local  exchange 


carriers  subject  to  $5  61.41  through 
61.49,  final  adjustments  to  the  final 
enforcement  period  report  covering  the 
period  ending  June  30, 1990.  shall  be 
made  no  later  than  April  1. 1991. 
***** 

(d)  Each  local  exchange  carrier  or 
group  of  affiliated  carriers  subject  lo 
§§  61.41  through  61.49  shall  file  with  the 
Commission  within  three  (3)  months 
after  the  end  of  each  calendar  year  a 
report  of  its  total  interstate  access  rate 
of  return  for  that  year.  Such  filings  shall 
include  a  report  of  the  total  revenues, 
total  expenses  and  taxes,  operating 
income,  and  the  rate  base,  A  copy  of 
each  report  shall  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  be  filed  in  such  manner  as  to  be 
readily  available  for  reference  and 
inspection. 

4.  Section  65.701  is  amended  by 
adding  paragraph  (d)  as  follows: 

§65.701     Pp'iO'd  0* 'ev^ew 

*  •         •         •         • 

(d}  Notwithstanding  other  provisions 
in  this  subpart,  the  final  period  of 
review  for  any  local  exchange  carrier 
subject  to  5§  61.41  through  61.49  shall 
end  on  June  30, 1990. 

5.  Section  65.703  is  amended  by 
revising  the  first  sentence  of  paragraph 
(g)  and  by  adding  new  paragraph  (h)  to 
read  as  follows: 

§65.703    Refunds 
***** 

(g)  For  interexchange  carriers  subject 
to  5§  61.41  through  61.49,  refund 
obligations  incurred  prior  to  the  date 
their  tariffs  filed  pursuant  to  85  61.41 
through  61.49  take  effect  for  the  first 
time,  shall  be  effectuated  by  an 
adjustment  to  the  applicable  Actual 
Price  'ndex.  Service  Pr-ce  Index,  and 

Price  Cap  Index  (as  defined  in  S  61.3). 

*  •  * 

(h)  For  each  local  exchange  carrier 
subject  to  §5  61.41  through  61.49,  refund 
obligations  incurred  prior  to  the  end  of 
its  final  period  of  review  shall  be 
effectuated  by  an  adjustment  to  the 
apphcable     "tual  Price  Index,  Service 
Band  Index,  and  Price  Cap  Index  (as 
defined  in  5  61.3).  Carriers  making  an 
adjustment  to  effectuate  any 
outstanding  refund  requirements  from 
their  final  enforcement  period  shall 
make  such  adjustments  no  later  than 
during  the  next  scheduled  annual  price 
cap  adjustment  tariff  filing  following  the 
submission  of  the  final  enforcement 
report.  The  adjustment  shall  be  designed 
to  complete  the  required  refund  within 
12  months,  following  which  the  Actual 
Price  Index,  the  Service  Bank  Index,  or 
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the  Price  Cap  Index  shall  be  adjusted  to 
remove  the  effect  of  the  adjustment. 


4,  Section  69.101  is  revised  to  read  as 
follows: 


hypothetical  premium  charge  for  such 
element  by  .45.  The  hypothetical 
nremium  charop  for  such  element  shall 
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§69.301    General. 

(a)  For  telephone  companies  that  are 


private  lines  and  interstate  WATS 
access  lines  shall  be  assigned  to  the 

Cnnr^i.,1  A„„„„„  „i » 


(d)  Except  as  provided  in  §  69.301(a), 
COE  Category  4  (Circuit  Equipment) 


^l__ll    L_ 
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the  Price  Cap  Index  shall  be  adjusted  to 
remove  the  effect  of  the  adjustmer.t 

PART  69— ACCESS  CHARGES 

1  The  authonty  citation  fur  Piir*  fw 
continues  to  read  as  follows 

Authority:  S«»cs  4,  201   20^  2ii3,  205,  21  a 
403,  4a  StHt-  1066,  1070,  U)-2,  \0-'r  ](m,  ds 
amended.  47  U  S.C,  154,  201   202.  203  20,5,  218. 
403,  unless  otherwise  noted 

2,  Section  69  1  is  amended  by  adding 
paragraph  (c),  as  follows: 

§69.1    Application  of  access  charges. 

•  •  •  «  • 

(c)  The  following  provisions  of  this 
part  shall  apply  to  telephone  com.panies 
subject  to  price  cap  regulation  only  to 
the  extent  that  they  are  necessary  to 
develop  the  nationwide  average  carr'cr 
common  line  charge:  §§  69,3(.n. 
69.103(b),  69.105(blf4).  69.105|bi(5), 
69,106(b),  69.107(b),  69  107(cl,  69  109fb), 
69.in(c),  69.112(a).  69,112tb](2!. 
69.n2(b)(3),  69  112(d)(21,  69,n2(di'  i), 
69,114(b),  69,n4(d),  69.205fe).  69.3(M 
through  69,310.  and  69  4ri  thrfjugh 
69,412. 

3  Section  69,3  is  amended  by  revising 
pijragraphs  (a)  and  (e)(4),  and  by  adding 
a  new  paragraph  (g)  as  follows 

{  69.3    Filing  of  access  servica  tariffs. 

(a)  Except  as  provided  in  paragraphs 
(f)  and  (g),  a  taritT  for  access  service 
shall  be  filed  with  this  Comm^sion  f:;r 
an  annual  period.  Surh  tariffs  shall  be 
filed  on  a  minimum  of  90  days  notice 
with  a  scheduled  effective  date  of  July  1. 
Such  tariff  filings  shall  be  limited  to  rate 
K.'vel  changes. 


(4]  Except  for  charges  suhiet-t  to  price 
cap  regulation  as  that  term  is  defined  m 
S  61.3(v)  of  this  chapter,  any  charge  in 
such  a  tariff  that  is  not  an  association 
charge  must  be  computed  to  reflect  the 
combined  investment  and  expenses  of 
ail  companies  'hat  p,irticipate  m  s:,ich  a 


(a)  Local  exchange  carriers  subject  to 
p".ce  cap  regulation  as  that  term  is 
defined  in  J  61  3(v)  of  this  chapter,  shall 
file  with  this  Commission  a  price  cap 
tariff  for  access  service  for  an  annual 
period.  Such  tariffs  shall  be  filed  to 
provide  a  minimum  of  90  days'  notice 
with  a  scheduled  effective  date  of  [uly  1 
Such  tariff  filings  shall  be  limited  to 
changes  in  the  Price  Cap  Indexes,  rate 
level  changes  (with  corresponding 
adiustments  to  the  affected  .Actual  Price 
Indexes  and  Service  Band  Indexes),  and 
the  incorporation  of  new  services  into 
the  effected  indexes  as  rpquir^'d  by 
§  61  4q 


4.  Section  69.101  is  revised  to  read  as 
follows: 

§69.101     General 

Except  as  provided  in  S  69.1  and 
Subpdrt  C  of  this  part,  charges  for  each 
access  element  shall  be  computed  and 
assessed  as  provided  in  this  subpart. 

5.  Section  69.105  is  amended  by 
adding  paragraphs  (b)(7]  and  (b)(8),  as 
follows: 

§69.105    Carrier  Common  Line. 

*  *         •         •         * 

(b)  •  •  • 

(7)  The  Carrier  Common  Line  charges 
of  telephone  companies  that  are  subject 
to  price  cap  regulation  as  that  term  is 
defined  in  S  61.3(v)  of  this  chapter,  shall 
be  computed  at  the  level  of  Carrier 
Common  Line  access  element 
aggregation  selected  by  such  telephone 
companies  pursuant  to  S  69.3(e)(7)  For 
each  such  Carrier  Common  Line  access 
element  tariff,  the  premium  originating 
Carrier  Common  Line  charge  shall  be 
one  cent  per  minute.  The  premium 
terminating  Carrier  Common  Line 
chiirge  shall  be  set  at  a  level  that,  when 
aggregated  with  the  one  cent  originating 
charge,  shall  not  cause  the  Actual  Price 
Index  for  the  common  line  basket  to 
exceed  the  Price  Cap  Index  for  that 
basket. 

(8)  If  the  calculations  described  in 
paragraph  (b)(7)  of  this  section  result  in 
a  per  minute  charge  on  premium 
terminating  minutes  that  is  less  than  one 
cent,  the  originating  and  terminating 
charges  shall  be  equal,  and  set  at  a  level 
that  does  not  cause  the  API  for  the 
common  line  basket  to  exceed  the  PCI. 
***** 

6.  Section  69.111(a]  is  revised  to  read 

as  fellows: 

§69.111     Common  transport. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  access  minute 
shall  be  assessed  upon  all  interexcha.nge 
carriers  that  use  switching  or 
transmission  facilities  that  are     = 
apportioned  to  the  Common  Transport 
element  for  purposes  of  apportioning 
investment,  or  that  are  equivalent  to 
those  ^''.cilities  for  companies  subject  to 
price  cap  regulation  as  that  term  is 
defined  in  {  6.1 3(v)  of  this  chapter. 

•  •        •        *        • 

7.  Section  69.113(c)  is  revised  to  read 

as  follows: 

§  69  113    Nort-Premlum  Charges  for  MTS- 
WATS  Equivalent  Services. 

•  tit* 

(c)  For  telephone  companies  that  are 
not  price  cap  carriers,  the  non-premium 
charge  for  the  Local  Switching  element 
shall  be  computed  by  multiplying  a 


hypothetical  premium  charge  for  such 
element  by  .45.  The  hypothetical 
premium  charge  for  such  element  shall 
be  computed  by  dividing  the  annual 
revenue  requirement  for  each  element 
by  the  sum  of  the  projected  access 
minutes  for  such  element  for  such  period 
and  a  number  that  is  computed  by 
multiplying  the  projected  non-premium 
minutes  for  such  element  for  such  period 
by  .45.  For  telephone  companies  that  are 
price  cap  carriers,  the  non-premium 
charge  for  the  Local  Switching  element 
shall  be  computed  by  multiplying  the 
premium  charge  for  such  element  by  .45 
Through  December  31, 1992,  the  non- 
premium  charge  shall  be  computed  by 
multiplying  the  LSI  charge  for  such 
element  by  .45. 

8.  Section  69.114(a)  is  revised  to  read 
as  follows: 

§  69. 1 1 4    Special  access. 

(a)  Appropriate  subelements  shall  be 
established  for  the  use  of  equipment  or 
^facilities  that  are  assigned  to  the  special 
Access  element  for  purposes  of 
apportioning  net  investment,  or  that  are 
equivalent  to  such  equipm.ent  or 
facilities  for  companies  subject  to  price 
cap  regulation  as  that  term  is  defined  in 
§  61.3(v)  of  this  chapter. 
***** 

9  Section  69.205(c)  is  revised  to  read 

as  follows: 

§  69.205    Transitional  premium  ctiarges. 
***** 

(c)  Except  for  telephone  companies 
subject  to  price  cap  regulation,  as  that 
term  is  defined  in  §  61.3(v)  of  this 
chapter,  the  charge  for  an  LS2  premium 
access  minute  shall  be  computed  by 
dividing  the  premium  local  Switching 
revenue  requirement  by  the  sum  of  the 
projected  LS2  premium  access  minutes 
and  a  number  that  is  computed  by 
multiplying  the  projected  LSI  premium 
access  minutes  by  the  applicable  LSI 
transition  factor.  For  all  telephone 
companies,  the  charge  for  an  LSI 
premium  acccss  minute  shall  be 
computed  by  multiplying  the  charge  for 
an  LS2  premium  minute  by  the 
applicable  LSI  transition  factor.  For 
telephone  companies  that  are  not  price 
cap  carriers,  the  premium  Local 
Switching  revenue  requirement  shall  be 
computed  by  subtracting  the  projected 
revenues  from  non-premium  charges 
attributable  to  the  Local  Switching 
element  from  the  revenue  requirement 
for  each  element. 


10.  Section  69  301(a]  is  revised  to  read 

as  foiiov\s: 


§  69.301    General. 

(a)  For  telephone  companies  that  are 
not  subject  to  price  cap  regulation  as 
that  term  is  defined  in  §  61,3{v)  of  this 
chapter,  for  purposes  of  computing 
annual  revenue  requirements  for  access 
elements,  net  investment  as  del'ined  in 

§  69.2(z)  shall  be  apportioned  among  the 
interexchange  category,  the  billing  and 
collection  category,  and  access  elements 
as  provided  in  this  subpart.  Expenses 
shall  be  apportioned  as  provided  in 
Subpart  E  of  this  pari.  For  telephone 
companies  that  are  price  cap  carriers, 
for  purposes  of  calculating  annual 
revenue  requirements  for  access 
elements,  net  investment  shall  be 
apportioned  between  common  line  and 
all  other  interstate  services.  Expenses 
shall  also  be  apportioned  between 
common  line  and  all  other  interstate 
services. 

*  *        *        «        * 

11.  Section  69.302(b)  is  amended  by 
revising  the  first  sentence  to  read  as 

follows: 

§  69.302    Net  investment. 

(b)  Except  as  provided  in  §  69  301(a). 
investment  in  Accounts  2002.  2003,  and, 
to  the  extent  inclusions  are  allowed  by 
this  Commission,  Account  2005,  shall  be 
apportioned  on  the  basis  of  total 
investment  in  Account  2001. 
Telecommunications  Plant  in 
Service.  *  *  * 

12.  Section  69.303  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  69.303    Information  Origination/ 
Termination  Equipment  (lOT). 

(a)  Except  as  provided  in  §  69,3Ul[a), 
investment  in  public  telephones  and 
appurtenances  shall  be  assigned  to  the 
Common  Line  element,  if  capable  of  use 
with  the  services  of  more  than 
interexchange  carrier,  or  the  Limited  Pay 
Telephone  element,  if  capable  of  use 
with  the  services  of  only  one 
interexchange  carrier. 

(b)  Except  as  provided  in  §  69.301(a), 
investment  in  all  other  lOT  shall  be 
apportioned  between  the  Special  Access 
and  Common  Line  elements  on  the  basis 
of  the  relative  number  of  equivalent 
lines  in  use,  as  provided  herein.  *  *  * 

13.  Section  69.304  is  amended  by 
revising  paragraph  (b)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows: 

§  69.304    Subscriber  line  cable  and  wire 
facilities. 

*  •         .         »         « 

(b)  Except  as  provided  in  §  69.301(a). 
investment  in  interstate  and  foreign 


private  lines  and  interstate  WATS 
access  lines  shall  be  assigned  to  the 
Special  Access  element. 

(c)  Except  as  provided  in  §  69.301(a), 
investment  in  lines  terminating  in  public 
telephones  which  may  only  access  the 
services  of  one  interexchange  carrier  (or 
partnership)  shall  be  assigned  to  the 
Limited  Pay  Telephone  element.  ♦  *  * 

14.  Section  69, 305  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  the 
first  sentence  of  paragraph  (b)  to  read  as 
follows: 

§  69.305    Carrier  cable  and  wire  facilities 
(C&WF). 

(a)  Except  as  provided  in  §  69.301(a), 
Carrier.  CSrWF  that  is  not  used  for 

"origination"  or  "termination"  as 
defined  in  §  69.2(bb)  and  §  69.2(cc)  shall 
be  assigned  to  the  interexchange 
category. 

(b)  Except  as  provided  in  §  69.301(a), 
Carrier  C&WF,  other  than  WATS  access 
lines,  not  assigned  pursuant  to 
paragraph  (a)  of  this  section  that  is  used 
for  interexchange  services  that  use 
switching  facilities  for  origination  and 
termination  that  are  also  used  for  local 
exchange  telephone  service  shall  be 
apportioned  between  the  Dedicated 
Transport  and  Common  Transport 
elements.  *  *  * 

(c)  Except  as  provided  in  §  69.301(a), 
all  Carrier  C8.WF  that  is  not 
apportioned  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  shall  be  assigned 
to  the  Special  Access  element. 

15.  Section  69.306  is  amended  by 
revising  paragraph  (a),  and  the  first 
sentences  of  paragraphs  (b).  (c),  and  (d) 
to  read  as  follows: 

§69,306    Central  office  equipment  (COCi, 

(a)  Except  as  provided  in  §  69.3Ul(a), 
the  Separations  Manual  categories  shall 
be  used  for  purposes  of  apportioning 
investment  in  such  equipment  except 
that  any  Central  office  equipment 
attributable  to  a  Dedicated  Transport 
subelement  shall  be  assigned  to  the 
Dedicated  Transport  element, 

(b)  Except  as  provided  in  §  69.301(a), 
COE  Category  1  (Operator  Systems 
Equipment)  shall  be  apportioned  among 
the  interexchange  category  and  the 
access  elements  as  follows:  Category  1 
that  is  used  for  intercept  services  shall 
be  assigned  to  the  Local  Switching 
element.  *  *  * 

(c)  Except  as  provided  in  §  69.301(a). 
COE  Category  2  (Tandem  Switching 
equipment)  that  is  deemed  to  be 
exchange  equipment  for  purposes  of  the 
Modification  of  Final  Judgment  in 
United  States  v.  Western  Electric  Co. 
shall  be  assigned  to  the  Common 
Tranport  element.  *  *  * 


(d)  Except  as  provided  m  i  69.301(a), 
COE  Category  4  (Circuit  Equipment) 
shall  be  apportioned  among  the 
interexchange  category  and  the 
Common  Line,  Limited  Pay  Telephone, 
Dedicated  Transport,  Conmion 
Transport,  and  Special  Access  elements. 


16.  Section  69.307  is  revised  to  read  as 
follows: 

§69.307    Geuprsi  s..j::'PortfieHtaa. 

Except  ds  piuviued  in  909-301(a). 
General  Support  Facilities  investments 
shall  be  apportioned  among  the 
interexchange  category,  the  billing  and 
collection  category,  and  Common  Line. 
Limited  Pay  Telephone.  Local  Switching, 
Information,  Dedicated  Transport. 
Common  Transport,  and  Special  Access 
elements  on  the  basis  of  Central  Office 
Equipment.  Information  Origination/ 
Termination  Equipment,  and  Cable  and 
Wire  Facilities  excluding  Category  1.3, 
combined. 

17.  Section  69.308  is  revised  to  read  as 
follows: 

§69.308     toija?  access  pqlM^'^e^t 
ExLcpi  as  piuv  iOeu  ill  ij  tKt.oOl(a). 

Equal  Access  Investment  shall  be 
assigned  to  the  Local  Switching  element 
unless  the  telephone  company  chooses 
to  implement  a  separate  Equal  Access 
element  as  provided  in  paragraph 
69.4(d),  in  which  case  Equal  Access 
Investment  shall  be  assigned  to  the 
Equal  Access  element. 

18.  Section  69.309  is  revised  to  read  as 
follows; 

§69.309    Other  Inves'jnenL 

Except  as  provided  in  S  69.301(a), 
investment  that  is  not  apportioned 
pursuant  to  §§69.302  through  69.308 
shall  be  apportioned  among  the 
interexchange  category,  the  billing  and 
collection  category,  and  access  elements 
in  the  same  proportions  as  the  combined 
investment  that  is  apportioned  pursuant 
to  §§69.303  through  69.308. 

19.  Section  69.310  is  revised  to  read  as 
follows: 

§69.310     CaDi!3i  ie.?'»fs. 

Except  as  provided  in  §  69.301(a). 
Capital  Leases  in  Account  2680  shall  be 
directly  assigned  to  the  appropriate 
interexchange  category  or  access 
elements  consistent  with  the  treatment 
prescribed  for  similar  plant  costs  or 
shall  be  apportioned  in  the  same  manner 
as  Account  2001. 

20.  Section  69.401  is  amended  by 
revising  paragraphs  (b)  through  (g),  and 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 


19858 


Federal  Register  /  Vol.  54.  No    87  /  Monday,  May  8,  1989  /  Proposed  Rules 


§  69.401    tXrect  expenses. 

(a)  Except  as  provided  in  §  69, 301(a). 


collection  category  and  all  access 
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attributable  to  carrier's  carrier  access 
billing  and  collection  expense  shall  be 
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§  S9.401    CMrvd  txp«nM«. 

(a)  Except  as  provided  in  |69,301(a;. 
Plant  Specific  Operations  Expenses  in 
Accounts  6110  and  6120  shall  be 
apportioned  among  the  interexchange 
category,  the  billing  and  collectirm 
category  and  appropriate  access 
elements  on  the  followuig  basiS' 

■r  •  a  »  I 

(b)  Except  as  provided  in  §  69.301(a). 
Plant  Specific  Operations  Exf-enses  in 
accounts  6210.  6220,  and  6230  shall  be 
apportioned  among  the  ;nte-exchang<; 
category  and  access  elements  on  the 
basis  of  the  apportionment  of  the  total 
COE  investment, 

(c)  Except  as  provided  m  §  69.301(a), 
Plant  Specific  Operations  Expenses  ;n 
Accounts  6310  and  6410  shall  be 
assigned  to  the  appropnate  mves'mrn* 
category  and  shall  be  apportioned 
among  the  interexchange  category  and 
access  elements  m  the  sam.e  propor'ion.s 
as  the  total  associated  mvestm.crf 

(d)  Except  as  provided  in  §  69  301!  a  i 
riant  Non  Specific  Operations  Expenses 
m  Accounts  6510  and  6530  shdl!  be 
apportioned  among  the  mt^ffx;  -nnae 
category',  the  billing  and  coi;ei,';.T. 
category,  and  access  elemen'i  ;;;  :h>' 
same  proportions  as  the  co.mbmed 
investment  m  COE,  lOT,  and  CtkW  r 
apportioned  to  e.ich  element  and 
cdtegory, 

(e)  Except  as  provided  m  §  69  3(.)1(a), 
Plant  Non  Specific  Operations  Expenses 
in  Account  6540  shall  be  be  assi'^'-pd  to 
the  interexchange  category 

(f)  Except  as  provided  m  5  69  301i'aj, 
iMant  Non  Specific  Opera';.:)ns  Expenses 
m  Account  6580  shall  be  apportioned 
amon:?  the  in'erexchange  category,  the 
billing  and  col.ection  catecorv  and 
access  elements  m  the  same  prnportion 
as  the  associated  mvestmen'. 

fgl  Except  as  provided  m  |69.301!a), 
amortization  of  emibedded  rMS'i'me' 
p'emises  wiring  investment  s'.jii  Dc 
deemed  to  be  associated  with  §  69  aoa'l  | 
lOT  invest.ment  for  purposes  of  ''^e 
apportionment  descnbed  :n  p!ni.:r:'ph 
(cj  of  this  section 

21  Section  69.402  is  revised  to  read  as 
fidlows 

J  69.402    Operating  taxes  (Accc-rt  7200} 

(a)  Except  as  provided  m  J  69  SOVa  i 
federal  income  taxes,  state  and  local 
income  taxes,  state  and  local  gross 
receipts  or  gross  earnings  taxes  that  arp 
(iillected  in  lieu  of  a  corporate  income 
tax  shall  be  apportioned  among  the 
interexchange  category,  the  billing  ,ind 


collection  category  and  all  access 
elements  based  on  the  approximate  net 
taxable  income  on  which  the  tax  is 
leMed  (positive  nr  negative)  applicable 
t,j  each  element  and  category 

fbl  Except  as  provided  in  §  69., 301(a). 
ail  other  operating  taxes  shall  be 
apport    ned  among  the  interexchange 
category,  the  billing  and  collection 
category  and  all  access  elemems  in  the 
same  manner  as  the  mvestmient 
apportioned  to  each  element  and 
(  atf'^ory  pursuant  to  5  fi'-*  V)9  Other 
Inve.^imrnt. 

22.  Section  69.403  is  revised  to  read  a.^ 
follows: 

5  69  403     Marketing  expense  (Account 

66101 

Evrept  as  provided  in  I  69.3Gl(ai, 
Marketing  expense  shall  be  apportioned 
among  the  interexchange  categon,-  and 
all  aocess  elements  in  the  same 
proportions  as  the  combined  investment 
that  13  aiiportioned  pursuant  to  §  69.309. 

23.  Section  (ii9  4M  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§69  404     Teteptione  operator  services 
expenses  In  Account  6620 

¥.\''r'p{  as  pr':\:;:ed  III  I  69  3in[a), 
telephone  operator  ser\'ice8  expenses 
shall  be  apportioned  among  the 
interexchange  category,  and  the  Local 
Switching  and  information  elements 
based  on  the  relative  number  of 
^^  eighted  standard  work  seconds  '   *   ' 

24.  Section  69.405  is  revised  to  read  as 
follows: 

§  69.405     Published  directory  expenses  in 
Account  6620. 

Except  as  provided  in  §  tii  301  (a). 
Published  Directory  expenses  shall  be 
assigned  to  the  Information  element 

25.  Section  69.406  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  69  406     Local  business  office  sxpenses 
in  Account  6620. 

(a)  Except  as  provided  in  §  69.301(a). 
Local  business  office  expenses  shall  be 
assigned  as  follows:  *  *  * 

26.  Section  69.407  is  amended  by 
revising  paragraph  (c)  and  the  first 
sentence  of  paragraph  (b]  to  read  as 
follows: 

^69.407    Pevenoe  Accounting  expenses  In 

Account  6620. 

(b)  Except  as  provided  in  §  69.301(a). 
Revenue  Accounting  Expenses  that  are 


attributable  to  carrier's  carrier  access 
billing  and  collection  expense  shall  be 
apportioned  among  all  carrier's  carrier 
access  elements  except  the  Common 
Line  element.  *  *  ' 

(c)  Except  as  provided  in  {  69.301(a). 
all  other  Revenue  Accounting  Expenses 
shall  be  assigned  to  the  billing  and 
collection  category. 

27.  Section  69.408  is  revised  to  read  as 
follows: 

§  69.408    All  Other  customer  services 
expense  In  Account  6620. 

Except  as  provided  in  §  69.301(a).  all 
other  customer  services  expenses  shall 
be  apportioned  among  the 
interexchange  category,  the  billing  and 
collection  catgegory,  and  all  access 
elements  based  on  the  combined 
expenses  in  S§  69.403  and  69.407. 

28.  Section  69.409  is  revised  to  read  as 
follows: 

§  69.409    Corporate  operations  expenses 
(Accounts  6710  and  6720). 

Except  as  provided  in  §  69.301(a).  all 
corporate  operations  expenses  shall  be 
apportioned  among  the  interexchange 
category,  the  billing  and  collection 
category  and  all  access  elements  in 
accordance  with  the  Big  3  Expense 
Factor  as  defined  in  |  69.2(11. 

29  Section  69,410  is  revised  to  read  as 
follows: 

§69.410    Equal  access  expenses. 

Except  as  provided  in  §  69.301(a), 
Equal  Access  expenses  shall  be 
assigned  to  the  Local  Switching  element 
unless  the  telephone  company  chooses 
to  im.plement  a  separate  Equal  Access 
element  as  provided  in  paragraph 
69.4(d).  in  which  case  Equal  Access 
expenses  shall  be  assigned  to  the  Equal 
Access  element. 

30.  Section  69.411  is  revised  to  read  as 
follows: 

§  69. 4 1 1    Ottier  expenses. 

Except  as  provided  in  §§  69.301(al. 
69,412,  69,413,  and  69.414,  expenses  that 
are  not  apportioned  pursuant  to 
§§  69,401  through  69.410  shall  be 
apportioned  among  the  interexchange 
category  and  all  access  elements  in  the 
same  manner  as  §  69.309  Other 
investment. 

Federal  Communication.s  Commission. 

Donna  R.  Sfearcy, 

SccTctary 

[FR  Doc,  89-10523  Filed  5-&-e9,  8:45  am] 
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with  an  increased  capability  to  provide 
aircraft  separation  service,  "thereby 


Si.inng  School  also  requested  the  floor 
of  the  TCA  in  that  area  be  raised  from 


is  363,334  of  w  hich  65  percent  is  air 
carrier.  This  exceeds  the  criteria 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No  89-AWA-11 

RIN2120-ADC8 

Proposed  Establishment  of  the 
Chartotte  Terminal  Control  Area  and 
Revocation  of  the  Chsrlotte/Dougias 
International  Airport  Airport  Radar 
Service  Area;  North  Carolina 

agency:  Federal  Aviation 

Administration  (F.^.^),  DOT. 

action:  Notice  of  proposed  rulemaking, 

SUMMARY:  This  notice  proposes  to 
establish  a  Terminal  Control  Area 

fTCA)  at  the  Charlotte/Doug'ds 
International  Airport,  .\C.  The  TCA 
would  consist  of  airspace  from  the 
surface  or  higher  within  a  30-mile  radius 
of  Charlotte/Douglas  Intennd'ional 
Airport  to  and  including  10,000  feet 
above  mean  sea  level  INISL). 
Kstablishment  of  this  TCA  would 
i.mpcse  certain  operating  rules  and 
pilot/equipment  requirements,  including 
requirements  for  an  operable  two-way 
radio,  a  4096  transponder  with 
automatic  altitude-reporting  equipment, 
and  an  operable  very  high  frequency 
o.mni-directional  radio  range  fVOR)  or 
tactical  air  navigational  aid  fTACA.\) 
receiver;  and  restrictions  on  student 
pilot  operations.  This  action  is  intended 
to  increase  the  capability  of  the  air 
traffic  control  (ATC)  sys'em  to  separate 
all  aircraft  in  the  terminal  airspace 
around  the  Charlotte/Douglas 
International  Airport  and  to 
substantially  increase  safety  while 
accommodating  the  legitimate  concerns 
of  airspace  users.  Chariotte/Douglas 
International  Airport  is  currently  served 
by  an  .-Virport  Radar  Service  Area 
(ARSA),  which  would  be  rescinded 
concurrent  with  the  establishment  of 
thisTCA. 

DATES:  Comments  must  be  received  on 

or  before  July  7, 1889 

ADDRESSES:  Send  con-iments  on  the 
proposal  in  triplicate  to:  Federal 
.'\viation  Administration.  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-IO].  Airspace  Docket  No.  89- 
AVVA-1,  800  Independence  Avenue, 
SVV,,  Washington.  DC  20591 

The  official  docket  may  be  examined 
m  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  CO  p  .m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  iWO  Indpendence 
.Avenue.  S\V.,  Washington.  DC. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOB  FURTHEH  INFORMATION  CONTACT: 
Alton  Scott,  Airspace  Branch  (ATO- 
2401,  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9252. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWA-1."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenfer.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A  which  describes  the  application 
procedure. 

Related  Rulemaking  Actions 

On  May  21. 1970,  the  FA.A  published 
Federal  Aviation  Regulation  (F.'KK; 
Amendment  91-78  (35  FR  7782)  which 
enabled  the  establishment  of  TCA's.  On 
October  14.  1988,  the  FAA  published  a 
final  rule  which  revised  the 
classification  and  pilot/equipment 
reqiii'^ements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically,  the 
rule:  (a)  Establishes  a  single-class  TCA: 
[b]  requires  the  pilot-in-command  of  a 
civil  aircraft  operating  within  a  TCA  to 
hold  at  least  a  private  pilot  certificate, 
except  for  a  student  pilot  who  has 
received  certain  documented  training; 
and  (c)  eliminates  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirement. 

The  FAA  published  a  final  rule  on 
June  21, 1988,  effective  in  part  on  July  1. 
1989.  which  requires  Mode  C  equipment 
when  operating  within  30  miles  of  any 
designated  TCA  primary  airport  from 
the  surface  to  10.000  feet  MSL,  except 
for  operations  by  certain  aircraft  types 
specifically  excluded  (53  FR  23356). 

On  February  3, 1987,  the  FAA 
published  a  final  rule  which  established 
requirements  pertaining  to  the  use, 
installation,  inspection,  and  testing  of 
Air  Tiaff.c  Control  Radar  Beacon 
System  (ATCRBS)  and  Mode  S 
transponders  in  U.S. -registered  civil 
aircraft  (53  FR  3380).  The  rule  requires  a 
transponder  for  operation  in  each  TCA. 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding  an 
airport  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operation  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operation  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  .An  extensive  study  in  1970 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  either  an  air 
carrier,  military  or  another  G.A  aircraft. 
The  basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  fiight 
rules  (VFR)  and  controlled  aircraft 
operating  under  instrument  flight  rules 
(IFR).  TCA's  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  TCA  airspace  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  providing  ATC 


with  an  increased  capability  to  provide 
aircraft  separation  service,  "thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

To  date,  the  FAA  has  established  a 
total  of  23  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 

On  August  22, 1987,  the  Secretary  of 
Transportation  announced  nine 
locations  for  which  the  FAA  would  issue 
notices  of  proposed  rulemaking 
(NPRM's)  proposing  establishment  of 
TCA's.  The  nine  candidates  cited 
qualify  for  TCA  status  by  meeting  the 
criteria  published  in  FAA  Handbook 
"400.2,  "Procedures  for  Handling 
Airspace  Matters."  The  criteria  for 
establishing  a  TCA  are  based  on  factors 
which  include  the  number  of  aircraft 
and  people  using  that  airspace,  the 
traffic  density,  and  the  type  or  nature  of 
operations  being  conducted. 
Accordingly,  guidelines  have  been 
established  to  identify  TCA  locations 
based  on  two  basic  elements — the 
number  of  enplaned  passengers  and  the 
number  of  aircraft  operations. 

Pre-NPRM  Public  Input 

Airspace  Meetings 

Pre-NPRM  airspace  meetings  were 
held  on  July  12  and  13, 1988,  to  allow 
local  aviation  interests  and  airspace 
users  an  opportunity  to  present  input  on 
the  design  of  the  proposed  Charlotte 
TCA.  During  the  course  of  these 
meetings  there  were  presentations  from 
Aircraft  Owners  and  Pilots  Association 
(AOPA),  three  local  user  groups 
(Bradford  Airport  and  Aerobatic  Pilots, 
Bermuda  High  Soaring  School,  and 
Lenoir  Avidiion  Club),  private  pilots, 
and  concerned  citizens.  The  FAA  also 
accepted  written  comments  as  well. 

At  the  meetings,  AOPA  supported  the 
idea  of  forming  a  TCA  Ad  Hoc 
Committee  to  help  in  the  development  of 
a  TCA  design  for  Charlotte,  which,  they 
st.f-essed,  would  help  ensure  the  use  of 
VFR  landmarks  in  its  development.  (The 
committee  was  formed;  their  input  will 
be  discussed  later)  AOPA  further 
discussed  the  advantages  of  a  TCA  and 
the  VTR  corridor  concept.  Additionally, 
considerable  discussion  was  centered 
on  the  Mode  C  rule  (Notice  No.  88-2). 

Bradford  Airport  and  Aerobatic  Pilots' 
representative  expressed  a  desire  for  a 
low  altitude  waiver  for  aerobatic 
activity  around  Bradford  Field. 

Bermuda  High  Soaring  School 
requested  a  cutout  within  a  5-mile 
radius  of  the  Chester  Airport.  The 


Snaring  School  also  requested  the  floor 
of  the  TCA  in  that  area  be  raised  from 
G.CKXJ  feet  MSL  to  8,000  feet  MSL  for 
soaring  activities. 

The  TCA  Ad  Hoc  Committee 
comprises  a  cross  section  of  the  aviation 
community  with  technical  assistance 
and  suppori  supplied  by  Charlotte 
Tower  personnel.  The  committee 
presented  its  design  of  the  proposed 
Charlotte  TCA  to  Charlotte  Tower.  Data 
supplied  by  Piedmont  Airiines 
simulatof-s  determined  an  additional  5 
miles,  from  20  to  25  miles,  would  be 
needed  to  protect  E  727'j  during 
climboiit  in  hot  weather  The  committee 
stated  that  the  pre-NPRM  design  of  the 
TCA  would  expose  VFR  pilots  operating 
below  the  3.000  foot  shelf  to  antennas  on 
both  sides  of  the  shelf,  and  would  need 
to  be  modified  to  raise  the  floor  of  the 
20-25  mile  shelf  from  6.000  feet  MSL  to 
8.000  feet  MSL  to  allow  more  operating 
airspace  for  glider  operation  at  Chester, 
SC. 

The  majority  of  private  pilots' 
comments  supported  the  TCA  concept 
but  were  opposed  to  the  Mode  C  rule 
(Notice  No.  88-2). 

The  FAA  evaluated  all  the  comments 
and  designs  received  on  this  proposal.  A 
common  recommendation  was  to  raise 
the  fioor  of  the  TCA  in  the  20-25  mile 
shelf  from  6,000  feet  MSL  to  8,000  feet 
MSL  for  soaring  and  glider  activity.  The 
20-25  mile  shelf  east  and  west  of 
Charlotte  was  raised  to  8,000  feet  MSL 
The  floor  remained  6,000  feet  MSL  south 
and  north  of  Charlotte  due  to  the  need  to 
contain  aircraft  executing  simultaneous 
approaches. 

Another  issue  mentioned  was  raising 
the  floor  between  the  11-20  mile  shelf 
northeast  of  the  airport.  The  floor  was 
raised  from  3,000  feet  MSL  to  3,600  feet 
MSL  to  allow  additional  space  for 
obstacle  clearance. 

A  cutout  was  requested  for  Chester 
Airport  by  user  groups.  A  cutout  was 
provided  for  the  Chester  Airport  in  the 
20-25  mile  shelf  due  to  its  extensive 
glider  activity. 

A  low  altitude  waiver  was  requested 
around  Bradford  Field  by  aerobatic 
pilots.  This  concern  will  be  satisfied 
with  a  local  Letter  of  Agreement. 

The  Proposal 

The  FA.A  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  TCA  at  Chariotte/Douglas 
International  Airport.  .\C,  Annual 
enplaned  passengers  at  Charlotte/ 
Douglas  International  Airport  almost 
double  the  3.5  million  necessary  for 
consideration  as  a  TCA  candidate.  The 
total  airport  operation  count  at 
Charlotte/Douglas  International  Airport 


is  363,334  of  which  65  percent  is  air 
carrier.  This  exceeds  the  criteria 
necessary  for  establishment  of  a  TCA. 
Additionally,  within  the  proposed 
boundaries,  more  than  700,000  flight 
operations  are  conducted  annually. 
Consequently,  the  FAA  has  determined 
that  establishment  of  a  TCA  at 
Charlotte/Douglas  International  Airport 
is  in  the  interest  of  flight  safety  and  will 
result  in  a  greater  degree  of  protection 
for  the  greatest  number  of  people  during 
flight  in  that  terminal  area.  Charlotte/ 
Douglas  International  Airport  is 
currently  served  by  an  ARSA.  which 
would  be  rescinded  concurrent  with  the 
establishment  of  this  TCA.  The 
proposed  location  is  depicted  on  the 
attached  chart. 

Section  91.90  of  Part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  91) 
defines  TCA's  and  prescribes  operating 
rules  for  aircraft  in  airspace  designated 
as  a  TCA.  The  TCA  rule  provides,  in 
part,  that  prior  to  entering  the  TCA.  any 
aircraft  arriving  at  any  airport  within 
the  TCA  or  flying  through  a  TCA  must: 
(1)  Obtain  appropriate  authorization 
from  ATC:  (2)  unless  otherwise 
authorized  by  ATC.  all  large  turbine 
engine-powered  aircraft  operating  to  or 
from  a  primary  airport  shall  operate 
above  the  designated  floors  of  the  TCA; 
(3)  comply  with  any  procedures 
estabhshed  by  ATC  for  such  operations 
as  pilot  training  at  an  airport  within  a 
TCA;  (4)  hold  at  least  a  private  pilot 
certificate:  (5)  meet  the  requirements  of 
5  61.95  if  the  aircraft  is  operated  by  a 
student  pilot;  (6)  have  an  operable  VOR 
or  TACAN  receiver  (7)  have  an 
operable  two-way  radio  capable  of 
communications  with  ATC  on 
appropriate  frequencies  for  that  TCA: 
and  (8)  be  equipped  with  the  applicable 
operating  transponder  and  automatic 
altitude  reporting  equipment  specified  in 
paragraph  (a)  of  S  91.24.  except  as 
provided  in  paragraph  (d)  of  that 
section.  Any  aircraft  departing  from  an 
airport  located  inside  the  TCA  is 
required  to  receive  a  clearance  from 
ATC  prior  to  takeoff. 

All  aircraft  operating  within  a  TCA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  a  TCA  may  only  be  conducted  under 
the  terms  of  an  ATC  authorization. 
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Definitions,  opera;;n;i?  requirements, 
and  specific  airspace  desis^nations 
applicable  to  TCA's  may  be  found  in 
5'§':.12.  71.401,  and  71,403  of  Part  71  (14 
CFR  Part  71 1  and  §§91.1  and  91.90  of 
Part  91  114  CVR  Part  91). 

The  st.^ndard  configuration  of  a  TCA 
consists  of  3  concenlric  circles  centered 
on  the  primary  airport  extending  to  10. 
20,  and  30  miL-^s  respectively.  The 
vert.cal  limits  of  trie  TC.-\  are  12.500  feet 
above  MSL  with  the  floor  established  at 
the  surface  in  the  inner  area  and  at 
levels  appropriate  to  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  authorized 
contingent  upon  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  terminal  area.  The  airspace 
configuration  contained  herein  is  the 
result  of  an  extensive  stdff  study 
conducted  by  the  Irjcal  F.'\A  authority 
after  obtaining  public  input  fnm 
informal  airspace  meetings  and 
ceodinatmg  with  the  F.A.A  regional 
office.  The  F.\A  has  determined  the 
follow. ng  proposed  TCA  airspace 
configuration  is  consistent  with  TCA 
objectives  and  allows  consideration  of 
terminal  area  flight  operations  and 
terrain; 

1  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000 
feet  MSL  within  a  11  mile  radius  of  the 
pri.mary  airport,  exciudina  that  airspace 
within  a  2-mile  radius  of  the  Gastonia 
Airport.  This  airspace  is  necessary  to 
contain  large  turbine-powered  aircraft 
within  the  confines  of  the  TCA  while 
operating  to  and  from  the  pri.mary 
airport  and  allow  for  ingress/egress  to 
Gastonia  Airport  without  affecting  the 
pnmary  airport. 

2.  That  airspace  extending  upward 
from.  3.600  feet  MSL  to  and  including 
lO.OCO  feet  MSL  between  the  U-mile 
radius  and  the  20-m.ile  radius  of  the 
pnmary  airport  and  that  airspace  within 
a  2-mile  radius  of  the  Gastonia  Airport 
within  the  11-mile  radius  of  the  primary 
airport.  This  airspace  is  needed  to 
provide  sufficient  room  for  vectoring 
aircraft  arriving  and  departing 
Charlotte/Douglas  International  Airport. 

3.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  mriuding 
10,000  feet  MSL  between  the  20-  and  25- 
mile  radius  of  the  primar>'  airport, 
excluding  that  airspace  from  the 
Charlotte/Douglas  VOR  033*  radial 
clockwise  to  the  Charlotte/Douglas 
VOR  120*  radial,  and  excluding  that 
airspace  from  the  Charlotte/Douglas 
VOR  242'  radial  clockwise  to  the 
Charlotte/Douglas  VOR  293'  radial.  This 
airspace  is  needed  to  allow  sufficient 
airspace  for  departures  and  inbound 
mixing  of  aircraft. 


4  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including 
10.000  feet  MSL  between  the  20-  and  25- 
mile  radius  of  the  Charlotte/Douglas 
VOR.  excluding  that  airspace  within 
Paragraph  3.  This  airspace  configuration 
would  provide  an  area  to  contain 
aircraft  during  climb  and  descent 
profiles  to  transition  between  the 
terminal  and  en  route  structure. 

5.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including 
10.000  feet  MSL  between  the  25-  and  30- 
mile  radius  of  the  primary  airport, 
excluding  that  airspace  from  the 
Charlotte/Douglas  VOR  053°  radial 
clockwise  to  the  Charlotte/Douglas 
VOR  120*  radial,  excluding  that  airspace 
from  the  Charlotte/Douglas  VOR  147° 
radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  218*  radial,  excluding  that 
airspace  from  the  Charlotte/Douglas 
VOR  242°  radial  clockwise  to  the 
Charlotte/Douglas  VOR  293*  radial, 
excluding  that  airspace  northwest  of  a 
line  from  the  Charlotte/Douglas  313° 
radial  to  the  Charlotte/Douglas  320° 
radial  28-mile  fix,  and  excluding  that 
airspace  from  the  Charlotte/Douglas 
VOR  320°  radial  clockwise  to  the 
Charlotte/Douglas  VOR  025*  radial.  This 
configuration  would  provide  an  area  to 
contain  aircraft  during  descent  profile 
while  allowing  sufficient  room  for  VFR 
operations. 

The  preceding  general  summary  of  the 
proposed  TCA  airspace  configuration 
identifies  that  airspace  which  is 
necessary  to  contain  large  turbojet 
aircraft  operations  at  Charlotte/Douglas 
International  Airport.  ATC  will  provide 
control  and  separation  of  all  fiights 
within  the  proposed  airspace 
boundaries.  Furthermore.  ATC 
authorization  is  requisite  to  aircraft 
operations  within  that  airspace. 
Establishing  of  this  TCA  will  greatly 
enhance  the  safety  of  flight  within  the 
congested  airspace  overlying  the 
Charlotte  metropolitan  area  by 
facilitating  the  separation  of  controlled 
and  uncontrolled  flight  operations. 
Section  71.403  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

Regulatory  Evaluation  Summary 

The  ]:A.\  is  required  to  assess  the 
benefits  and  costs  of  each  proposed 
rulemaking  action  to  assure  that  the 
public  is  not  burdened  with  rules  having 
costs  which  outweigh  their  benefits. 
This  section  contains  an  analysis  which 
quantifies,  to  the  maximum  possible 
extent,  the  costs  and  benefits  of 
establishing  a  TCA  at  Charlotte.  NC. 
This  regulatory  evaluation  summary 
should  be  read  in  conjunction  with  the 


NPRM  since  it  provides  additional 

background  information. 

This  proposal  is  intended  to  lower  the 
likelihood  of  midair  collisions  by 
increasing  the  capability  of  the  ATC 
system  to  separate  all  aircraft  in 
terminal  airspace  around  the  Charlotte/ 
Douglas  International  Airport.  This 
action  was  prompted  by  data  indicating 
that  a  high  percentage  of  near  midair 
collisions  reported  to  the  FAA  in 
terminal  areas  involve  VOR  aircraft  that 
are  not  required  to  be  under  the  control 
of  ATC.  Thus,  the  overall  objective  of 
this  proposal  is  to  substantially  increase 
safety  while  accommodating  the 
iegitim.ate  concerns  of  airspace  users. 

Costs-Benefits  Analysis 

a.  Costs 

The  FAA  estimates  the  total  cost 
expected  to  accrue  from  implementation 
of  the  p'-oposed  rule  to  be  $6.1  m.illion 
(S3  4  millon,  discounted]  in  1987  dollars. 
Approximately  S2.7  million  (discounted) 
or  80  percent  of  the  total  estimated  costs 
would  be  incurred  by  the  FAA  primarily 
for  training  and  additional  personnel. 
The  remaining  costs  would  be  incurred 
by  small  GA  aircraft  operators  who 
would  be  required  under  this  propos-il  to 
equip  their  aircraft  with  Mode  C 
transponders  sooner  than  they  would 
have  for  the  ARSA  under  the  previous 
FAA  nilei  "Transponder  With 
Automatic  Altitude  Reporting  Capability 
Requirement  (Mode  C)"  (53  FR  23356, 
June  21. 1988).  This  rule  became 
effective  June  21,  1988,  and  will  be 
implemented  in  two  phases.  Phase  I,  to 
begin  in  July  1989.  will  require  a 
transponder  with  Mode  C  at  and  above 
10,000  feet  MSL  and  in  the  vicinity  (30 
nautical  miles)  of  TCA  primary  airports. 
There  are  currently  23  TCA's. 

Phase  11  will  implement  a  transponder 
with  Mode  C  requirement  in  the 
airspace  in  the  vicinity  (10  nautical 
miles)  of  ARSA  primary  airports.  Phase 
II  becomes  effective  on  December  30, 
1900.  and  will  affect  over  135  ARSA's. 
Also  in  Phase  II,  a  transponder  with 
Mode  C  will  be  required  at  other 
designated  airports  for  which  either  a 
TCA  or  ARSA  has  not  been  adopted. 
Consequently,  most  aircraft  without 
Mode  C  transponders  would  need  ATC 
authorization  to  fly  within  30  nautical 
miles  of  a  primary  TCA  airport,  within 
10  nautical  miles  of  a  primary  ARSA 
airport,  or  within  controlled  airspace  of 
other  designated  airports  that  would 
also  require  Mode  C  transponders, 

Thus,  this  evaluation,  as  well  as  the 
Mode  C  rule,  assumes  that  all  aircraft 
without  Mode  C  would  acquire  such 
equipment  rather  than  circumnavigate 


the  subject  airport.  The  only  aircraft 
without  this  equipm.ent  would  be 
nonelectrical  and  antique  types.  Costs  to 
these  types  of  aircraft  operators  have 
already  been  accounted  for  by  the  Mode 
C  rule.  As  a  result,  aircraft  operators 
i.mpacted  by  this  proposal  would  only 
incur  the  opportunity  cost  of  capital  by 
requiring  them  to  acquire,  install,  and' 
maintain  Mode  C  transponders  one  and 
a  half  years  earlier  than  they  would  be 
required  to  do  so  in  accordance  with 
Phase  II  of  the  Mode  C  rule, 

b.  Benefits 

This  proposed  rule  is  expected  to 
gen-^rate  potential  benefits  primarily  in 
the  form  of  enhanced  safety  to  the 
aviation  community  and  the  fiying 
public.  Such  safety,  for  instance,  would 
take  the  form  of  reduced  casualty  losses 
(namely,  aviation  fatalities  and  property 
damage)  resulting  from  a  lowered 
likelihood  of  midair  collisions  because 
of  increased  positive  control  in  airspace 
to  be  estabhshed  by  the  TCA.  In 
addition,  potential  benefits  are  expected 
to  accrue  in  the  form  of  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers. 

Ordinarily,  the  potential  benefits  of 
this  proposal  would  be  the  reduction  in 
the  probability  of  midair  collisions 
resulting  from  converting  the  existing 
ARSA  to  a  TCA.  However,  because  of 
the  recent  Mode  C  rule  (and  to  some 
extent,  the  rule  for  Traffic  Aleri  and 
Collision  Avoidance  (TCAS),  54  FR  940, 
January  10. 1989),  the  number  of 
potential  midair  collisions  avoided  by 
this  proposal  is  expected  to  be 
significantly  lower.  Nevertheless,  this 
proposal  is  still  expected  to  accrue 
benefits  in  terms  of  enhanced  safety, 
though  on  a  much  smaller  scale. 

This  point  can  be  illustrated  with  the 
use  of  statistical  models  based  on  actual 
and  projected  critical  near  midair 
collision  (NMAC)  incidents  in  lieu  of 
actual  midair  collisions.  (A  critical 
NTvlAC  is  an  event  involving  two  aircraft 
coming  within  100  feet  of  each  other;  the 
fact  that  they  do  not  collide  is  not  due  to 
an  action  on  the  part  of  either  pilot;  but, 
rather,  it  is  due  purely  to  chance.)  Since 
midair  collisions  involving  Part  135 
aircraft  and  especially  Part  121  aircraft 
are  rare,  the  use  of  critical  NMAC's  will 
serve  to  illustrate,  to  some  degree,  the 
potential  improvements  in  aviation 
safety  of  implementing  this  proposal 

Simple  regression  analyses  were 
prepared  for  this  evaluation  which 
focused  on  critical  NMAC's  and  aircraft 
operations  in  the  23  existing  TCA's  and 
in  a  random  sample  of  23  of  the  existing 
79  ARSA's  (as  of  1986  and  1987),  The 
results  of  these  analyses  indicated  that 
TCA's  have  approximately  68  percent 


fewer  critical  NMAC's  annually,  on 
average,  than  ARSA's.  While  there  is  no 
demonstrated  relationship  between 
NMAC's  and  actual  midair  collisions, 
the  lower  .NMAC  rate  does  indicate  a 
more  efficient  separation  of  aircraft  in 
congested  airspace. 

As  the  result  of  these  findings,  if  the 
existing  Charlotte  ARS.^  were  to  remain 
unchanged  (and  the  recent  Mode  C  and 
TCAS  rules  were  not  in  effect),  the 
Charlotte  Terminal  Area  would  be 
expected  to  experience  approximately 
2.4  critical  NMAC's  annually  (or  37 
critical  NMAC's  over  the  next  15  years). 
If,  however,  the  ARSA  were  to  become  a 
TCA,  this  figure  would  reduce  to 
approximately  0,7  critical  NMAC's 
annually  (or  12  critical  NMAC's  over  the 
ne.\t  15  years).  Thus,  over  the  next  15 
years,  this  proposal  could  result  in  the 
reduction  of  approximately  25  critical 
NMAC's.  However,  it  is  important  to 
note  that  many,  if  not  most,  of  these 
potential  critical  NMAC's  would  never 
materialize  as  predicted  primarily 
because  of  the  "Mode  C"  rule  as  it  is 
applied  to  the  Charlotte  ARSA  and.  to 
some  extent,  the  "TCAS"  rule. 

According  to  Phase  11  of  the  Mode  C 
rule,  all  aircraft  operating  within  10 
nautical  miles  (except  for  flights  under 
the  outer  5-mile  "shelf)  of  an  ARSA 
primarj'  airport  must  be  equipped  with  a 
Mode  C  Transponder.  Phase  I  of  the 
Mode  C  rule  requires,  as  of  July  1989. 
aircraft  operating  within  30  nautical 
miles  of  a  TCA  to  be  equipped  with  a 
Mode  C  transponder.  These 
requirements  are  expected  to 
significantly  reduce  the  risk  of  midair 
collisions  in  ARSA's  and  TCA's.  For  this 
reason,  the  prim.an,'  safety  benefit  of  this 
proposal  to  create  a  TCA  in  1989  at 
Charlotte  is  that  the  safety 
enhancements  of  the  Mode  C  and  TCAS 
requirements  will  occur  one  and  a  half 
years  eariier  than  they  otherwise  would 
be  expected  without  this  proposal.  A 
second  safety  benefit  would  be  in  terms 
of  the  lowered  likelihood  of  midair 
collisions  as  the  result  of  expanding  the 
lateral  boundaries  of  positive  ATC  by  20 
nautical  miles  through  replacing  the 
Charlotte  ARSA  with  a  TCA. 

Thus,  the  srifety  benefits  of  the 
establishment  of  a  new  TCA,,  while 
positive,  would  be  less  than  would 
otherwise  accrue  in  the  absence  of  the 
Mode  C  and  TCAS  rules.  Since  this 
proposal  essentially  extends  the  effects 
of  the  Mode  C  rule,  virtually  all  of  its 
potential  safety  benefits  are  assumed  to 
be  part  of  that  rule.  Such  benefits  cannot 
be  estimated  separately  and.  therefore. 
are  considered  to  be  inextricably  linked 
primarily  to  the  Mode  C  rule.  Over  a  15- 
year  period,  the  Mode  C  rule  is  expected 
to  generate  total  potential  safety 


benefits  of  $344  million  (discounted,  in 
1987  dollars).  (The  Mode  C  rule  benefits 
estimate  of  $310  million  for  10  years  has 
been  adjusted  to  a  15  year  period  for  the 
purpose  of  comparability  with  the  TCAS 
rule  and  other  FAA  rulemaking  actions.) 
It  is  important  to  note  that  part  of  these 
safety  benefits  would  be  attributed  to 
the  TCAS  rule.  Thus,  the  potential  safety 
benefits  of  this  proposal,  and  the  Mode 
C  and  TCAS  rules  are  considered  to  be 
inextricably  linked. 

Another  potential  benefit  of  the 
proposed  rule  would  be  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers.  Under  the 
proposed  rule.  Mode  C  transponder 
requirements  would  ease  controller 
workload  per  aircraft  being  controlled 
because  of  the  reduction  in  radio 
communications.  The  proposed  rule 
would  also  make  potential  traffic 
conflicts  more  readily  apparent  to  the 
controller.  As  the  result  of  improved 
operational  efficiency,  the  impact  of  the 
controller  workload  increased  by 
separation  requirements  in  the  proposed 
TCA  would  be  somewhat  offset  because 
of  the  controller's  ability  to  adjust  the 
volume  of  VFR  traffic  in  any  given 
portion  of  the  TCA. 

Improved  operational  efficiency 
should  generate  other  types  of  benefits 
in  the  form  of  significant  reductions  in 
the  number  of  VFR  aircraft  requests 
denied  and  VFR  aircraft  delayed  during 
busy  periods.  As  the  result  of  converting 
the  existing  Charlotte  ARSA  to  a  TCA. 
the  improved  operational  efficiency 
would  accrue  because  of  the  availability 
of  additional  air  traffic  controllers.  If  the 
Charlotte  ARSA  were  to  remain  intact, 
such  air  traffic  personnel  would  not  be 
required.  Therefore,  potential  benefits  of 
improved  operational  efficiency,  which 
are  not  considered  to  be  quantifiable  in 
monetary  terms  in  this  evaluation, 
would  be  attributed  to  this  proposal 
rather  than  either  the  Mode  C  rule  or 
TCAS  rule. 

c.  Comparison  of  Benefits  and  Costs 

The  total  cost  that  would  accrue  from 
implementation  of  the  proposed  rule  is 
estimated  to  be  $3.4  million  (discounted, 
in  1987  dollars).  Approximately.  20 
percent  of  this  total  cost  estimate  would 
fall  on  those  GA  aircraft  opeiators 
without  Mode  C  transponders  in  the 
form  of  opportunity  costs  by  requiring 
them  to  acquire  such  avionics 
equipment,  including  maintenance,  one 
and  a  half  years  sooner  than  they 
otherwise  would  under  the  status  quo. 
The  typical  individual  GA  aircraft 
operator  impacted  would  incur  an 
estimated  one-time  cost  ranging  from 
$128  to  $280  (discounted)  under  the 
proposed  rule.  (As  the  result  of  the 
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opportunity  cost  concept,  the  derivation 
of  these  cost  estimates  are  too  complex 
to  discuss  briefly.  Therefore,  the  reader 
should  refer  to  the  detailed  regulatorv- 


air  taxi  operators)  potentially  impacted 
by  this  proposed  rule  already  have 
Mode  C  transponders  due  to  the  fact 
thcit  such  nner.^fnrs  flv  rpoiilnrlv  in  nr 


Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
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242'  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  293°  radial. 

Area  D.  T^flt  fliranarp  PYtc.nr^.nn  nr,,*. 


Douglas  VOR  120'  radial,  excluding  that 
airspace  from  the  Charlotte/Douglas  VOR 


.ji^i  -I I.. 


*^    .l_-    /~,L  - 


§71.501     [Amended 

3.  Section  71  ..SOI  is  ampnrlpri  am. 
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opportunity  cost  concept,  the  derivation 
of  these  cost  estimates  are  too  complex 
to  discuss  briefly,  Therefoi^,  the  reader 
should  refer  to  the  detailed  regulatori- 
evaluation,  which  is  contained  in  the 
docket,  for  a  full  explanation  of  the 
method  by  which  these  costs  esfima'es 
were  made.) 

The  potential  bene.'its  of  the  proposed 
rule  would  be  the  lowered  likelihood  of 
midair  collisions  from  the  conversion  of 
the  existing  ARS.A  to  a  TCA.  The 
number  of  midair  collisions  avoided  a.^d 
their  respective  monetary  vakes  anno! 
be  estimated  for  this  proposal 
independent  of  the  Mode  C  and  TCAS 
rules,  but  the  FAA  believes  the  nsk 
would  be  substantially  reduced,  .\n 
FAA  analysis  prepared  for  this 
evaluation,  however,  has  shown  that 
critical  n«ar  midair  collisions  occur 
approximately  two-thirds  less  frequently 
in  a  TCA  than  within  an  ARSA.  The 
F.AA  believes  that  even  after  the 
aviation  community  complies  with  the 
Mode  C  and  TCAS  rules,  locations 
converting  from  ARSA's  to  TCAs  would 
continue  to  expenence  reduced  critical 
NMACs.  In  addition,  the  proposed  rule 
would  generate  improved  operational 
efficiency  benefits  on  the  part  of  FAA 
air  traffic  controllers,  though  they  are 
not  considered  to  be  quantifiable  m 
monetary  terms. 

Qeariy,  in  view  of  the  co3t  of 
compliance  relative  to  the  significant 
reduction  in  the  likelihood  of  midair 
collisions  as  well  aa  improved 
operational  efficiency  m  the  Charlotte 
Terminal  Area,  the  FAA  firmly  believes 
the  prapoeed  rule  is  cost-beneficial. 

The  Regulatory  Evaluation  that  has 
been  placed  in  the  docket  contains 
additional  detailed  information  related 
to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
implementation  of  this  NPRM. 

Initial  Regulatory  Flexibility 
Detennination 

The  Regulatory  Flexibility  Act  of  1980 
[RFAJ  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agenaea  to  review  rules  which 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  could  be 
potentially  affected  by  the 
implementation  of  this  proposed  rule  are 
unscheduled  operators  of  aircraft  for 
hire  who  own  nine  or  fewer  aircraft. 

Virtually  all  of  the  aircraft  operators 
impacted  by  this  proposed  rule  would  be 
those  who  acquire  Mode  C  transponder 
capability.  The  FAA  believes  that  ail 
unscheduled  aircraft  operators  [namely, 


d,ir  t.ixi  oper,;i'i,,rsi  potentidll>  impacted 
by  t.his  proposed  ruie  already  ha\'e 
Mode  C  !,ransponder3  due  to  the  fact 
thdt  s'^ch  operators  fly  regularly  m  or 
nertr  airports  where  radar  approach 
ccr.trol  se-vice  has  been  established. 


Even  if 


'se  or^erators  were  to 


:i':,quire,  install,  did  maintain  Mode  C 
•ranspondt:r8.  the  cost  would  not  have  a 
siRnificant  economic  impact  on  a 
subs'antidl  number  of  them.  The  annual 
F.A.A  'hreshoid  fur  significant  economic 
impact  IS  S3.70O  [1987  dollarsl  for  a 
small  entity  According  to  FAA  Order 
:K)0.1-tA  (Rex-alatory  Flexibilitv  Cntena 
and  Guidant^).  the  definition  of  a  small 
enti'y,  m  t^rms  of  an  air  taxi  operator,  is 
one  with  nine  aircraft  owned,  but  not 
necessarily  operated. 

If  we  were  to  assrme  that  a  particular 
a, .-craft  operator  had  nine  aircraft 
without  transponders,  then  the  one-time 
cost  per  aircraft  could  be  approximately 
S243.  This  fig^are  represents  the 
annualized  cost  for  each  impacted 
aircraft.  The  total  cost  per  small  entity 
would  amount  to  an  estimated  $2,187, 
Thus,  the  annual  worst  case  cost  for  a 
small  enti'y  would  fall  far  below  the 
F.-VA's  annaa!  threshold  of  S3.7(X) 
Therefore,  the  F.\A  believes  this 
proposed  rule  will  not  .have  a  significar.t 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
Sta'es.  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  only  potentially 
i.mpact  srriall  GA  aircraft  operators 
without  Mo<Je  C  and  not  aircraft 
manufacturers-  The  average  cost  of 
acquinng  Mode  C  capability  is 
estimated  to  range  from  $900  fto  upgrade 
from  a  Mode  A  transponder)  to  $2,000 
(to  acquire  a  Mode  C  transponder 
without  having  a  Mode  A  transponder). 
The  cost  of  acquiring  Mode  C  capability 
IS  not  considered  to  be  high  enough  to 
discourage  pntential  biiyprs  of  small  GA 
airplanes. 

Federalism  Lmpiicatiocs 

This  regulation  would  not  have 
substantia!  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  (he  states,  or  on  the 

distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  m  accordance 
with  Executive  Order  12612.  preparation 
of  Federalism  assessraen'  :.s  not 
warranted. 


Conclusion 

For  the  reasons  discussed  under 
■Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  proposed  regulation 
is  not  a  "major  rule"  under  Executive 
Order  12291.  This  rulemaking  is 
considered  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  It  is 
certified  that  this  proposal,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Terminal  control 
areas  and  Airport  radar  service  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DEStGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AMD 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a).  1513; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^M9,  January  12. 1983];  14 
CFRll.eg. 

{71.403    [AmwKtedl 

2.  Section  71.403  is  amended  as 

follows: 

Charlotte.  NC  (NewJ 

Primary  Airport 

Charolotle /Douglas  International  Air  (lat. 
35'1232'N..  long.  WSe-ar'  W.  Charlotte/ 
Douglas  VOR  (lat.  35'11  25'  N.,  long. 
80"57'07"  W.) 

Boundaries. 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  an  including  10.000  feel 
MSL  within  an  ll-mile  radius  of  the 
Charlotte/Douglas  VOR,  excluding  that 
airspace  within  a  2-nii!e  radius  of  the 
Castonia  Municipal  Airport  (lat.  35''12'Cn  "  M., 
long  81°09'04'"W). 

Area  B.  That  airspace  extending  upward 
from  3.000  feet  MSL  to  and  including  10.000 
feet  MSL  between  the  11-  and  20-mile  rad  us 
of  the  Charlotte/Douglas  VOR,  and  that 
airspace  within  a  2-inile  radius  of  the 
Gastonia  Municipal  Airport  within  the  11- 
mile  radius  of  the  Charlotte/Douglas  VOR. 

Area  C.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  20-  and  25-mile  radius 
of  the  Charlotte/Donglas  VOR.  excluding  that 
airspace  from  the  Charlotte/Douglas  VOR 
053"  radial  clockwise  to  the  Chartotte/ 
Douglas  VOR  120'  radial,  and  excluding  that 
airspace  from  the  Chariotte/Dougias  VOR 
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242°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  293°  radial. 

Area  D,  That  airspace  extendi.ig  upward 
from  8,000  feet  MSL  to  and  including  10,0(X) 
feet  MSL  between  the  20-  and  25-mile  radius 
of  the  Charlotte/Douglas  VOR.  excluding  that 
airspace  contained  in  Area  C 

Area  E,  That  airspace  extending  upward 
f.-om  8,000  feet  MSL  to  and  including  lO.OOC) 
feet  MSL  between  the  25-  and  30-mile  radius 
of  the  Charlotte/Douglas  VOR.  excluding  ttiat 
airspace  from  the  Charlotte/Douglas  VOR 
053°  radial  clockwise  to  the  Charlotte/ 


Douglas  VOR  120'  radial,  excluding  that 
airspace  from  the  Charlotte/Douglas  VOR 
147°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  218°  radial,  excluding  that 

airspace  from  the  Charlotte/Douglas  VOR 

242°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  293*  radial,  excluding  that 
airspace  northwest  of  a  line  from  the 
Chariotte/Dougias  313°  radial  30-mile  Fix  to 
the  Chariottp,''Douglas  320°  radial  28-mile  fix, 
and  excluding  that  airspace  from  the 
Charlotte/Douglas  VOR  320"'  radial  clockwise 
to  the  Charlotte/Douglas  VOR  025'  radial. 


§71.501     lAmendeo 

3.  Section  "i.ooj  is  amended  as 
follows: 

Charlotte/Douglas  International  Airport,  NC 
[Removed] 

Issued  in  Washington.  DC.,  on  May  3. 1989 

Hartii.i  \\    Hccker, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

BSL.rhtG  rOOC  MlO-lJ-m 
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50 18649 

52 ...„ 19732 

PropoacG  Raws 

35 19378 

50 19378,  19388 

7i 1 9379 

73 1 9388 

1 70 19379 

■:  CFR 

Uj 19155 

569a. 1 91 55 

569c 19155 

701 18466.  18468.  18470. 

18471.18473 

703 18471 

790 18473 

792 18473 

796 18473 

13  CFR 

115 „  19544 

12  18529 

14  CFR 

39 18486 

71 18487,  18488.  19157- 

19159.19352-19354 

75 19160 

^r,.  , 19388 

21 18530.  18534 

23 1 6530 

25 18534.  18824 

36 1 9498 

39 - 1 8536 

71 18538.  18667.  18668. 

19195.19196.19389.19860 

15  CfR 

Ch.  VII 19356 

774 18489 

779 18489 

799 1 8489 

1 1 50 19356 

16  CFR 

3 18883 

13 19358,  19359 

453 19359 

Propose  Rutes: 

13 18539.  18541.  18544 

401 1 8906 

17  CFR 

3 1 9556 

145 19556 

e  c !-  R 

271 19161 
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i\   H. 


19CFR 

4 , 

128  

143       

179 

PropoMd  RuIm: 

101 


20CFW 

10      

416 

Propo««d  RuIm: 

5£6  


636 

638      

675       

676 

677       , 

678 „, 

679      

680 „ 

684       , 

685       

688       „ 

689       , 

21  CFR 

103        1B65' 

165       1865' 

175       19360 

177 19263 

520 -9263 

PropoMd  RuIm: 

109  '9436 

509         '9-:36 

22  CFR 

1300      „ 13386 

23  CFR 

Propo««d  Rule*: 

658  19196 

24  CFR 

99C        'B.999 

26  CFR 

1   13163,  19283,  19363 

35a. 18713 

301 19568 

602 19165    '-2e3    '9363 

PTopo««d  Rul««; 

'  19390,  19409    ''r-)2 

3C1        •3--S 

28  CFR 

Proposed  Rut«»; 

"5 


29  CFR 

22C0 
Propo««<j  Rul««: 

19"  T 


.18907 

.18490 
.18798 


30  CFR 

345       19342 

Proposed  Rule*: 

44  13492 

761 19732 

785 19732 

816 19732 

817 19732 


342    

19486 

'  9560 

35'    _ 

19486 

'9561 
1956' 

32  CFR 

*  'i}56  * 

363  

19372 

^13  

18653 

195^7 

-06 

Proposed  Rules; 

.18651.18652 

93a    

18547 

13834 
19162 

33  CFR 

3 

19166 

19316 

100 18653, 

18654.  19166, 

19316 

19167 

1  93'6 

'55    

19168 

■93-6 

Proposed  RuIm: 

■93-6 

'30            18668 

18670,  19405 

1931D 

19316 

34  CFR 

•93'6 

6 1       

19512 

'93 '6 

25'    

19334 

19316 
19316 

19315 
'93-6 

230  

543    

75S, 

19506 

18488 

18840 

iflfl^n 

»rt9  /  Reader  Aids 
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36CFR 

'3      

Proposed  Rules: 

9  

37  CFR 

Proposed  Rules: 

1 18671,  18907,  19286 

2 18907.  19286 


,18491 
19411 


38  CFR 

Proposed  Rules: 
8 


18550 


40  CFH 

52 18494.  19169-19173. 

19372 

60 18495.  18496 

51 18498 

61     18498 

122 18716 

123 18716 

124 18716 

261  18503.  18505 

268  18836 

7'    19184 

sC  18716 

Proposed  Rule-s; 

52 18551.  18911 

81 18551 

160 1 891 2 

300 19526 

41  CFR 

101-50 18506 

105-6fl     18506 

42  CFR 

Proposed  f^jips: 

412  19636 


31  CFR 

3'5       ... 


19486 


43  CFR 

Proposed  Rules; 

17 18554 

45  CFR 

Proposed  Ruies: 
23  3     


46  CFR 

50 

71 

91 

98 


19570 

195^0 

19570 

19570 

1 07 1 9570 

110 19570 

153 19570 

154 19570 

170 19570 

189 19570 

*-  crn 

1 19373.  19374,  19836 

61 19836 

65 .:. '986 

69 18654 

73 11^506,  18507,  13889, 

13690,  19374, 

94 

97 

Proposed  Rule*: 

Ch.  I  

61 1 9846 

65 19846 

69 19846 

73    ...19415.  19416,  19578 

48  CFR 


19572 
19575 
19375 

19413 


1 

133 '2 

5 

198' 2 

9 

19812 

22 

25 

31 



19812 

19812 

18507 

32 

19812 

33 

19812 

36 

19812 

44 

19812 

52 

1825 

19732,  198'2 
195"3 

Proposed  Rule*: 

13 

19339 

31 

18634 

52 

552 

18558,  18631 
189*'2 

49  CFR 

173 

1B8P0 

178 

18820 

571 

18890 

580 

'  850 '-1 35' 6 

Proposed  Rules: 
571 

18912 

50  CFR 
2  to 

18519 

611 

18903 

661 

663 

672 

675 

.18519. 

.19185.  19798 

.18658.  189C3 

18526,  19375 

18519 

"•oposed 
17 

Ri.^es: 

19416 

19416 

611 

675 

.19510 

18683,  19199 
19199 

LIST  OF  PUBLIC  LAWS 

.19197 


Last  Ust  May  5,  1989 

This  is  a  conimumg  list  of 
public  bills  from  the  current 
session  of  Congress  which 


have  become  Federal  ia//s   it 
may  be  used  m  conjunction 
with  '  PLU  S"  (Pubi;c  La'A<; 
Update  Service)  on  523-6641, 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t^e  orde'^d 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
f'om  the  Supenntendent  of 
Documents,  U  S.  Government 
Pr.nting  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.J.  Res.  124/Pub.  L.  101-24 

To  recognize  the  seventy-fifth 
anniversary  of  Smith- Lever  .Act 
of  May  8,  1914,  and  its  roie 
in  establishing  our  Nation's 
system  of  State  Cooperative 
Extension  Services.  (May  3. 
1989;  103  Stat.  52:  1  page) 
Price   $1  00 


CFR  CHECKLIST 


This  Checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  it  is  arranged  m  the  orde'  o'  CFR  titles  pnces  and 

revision  dales. 

An  astcnsk  (*)  precedes  each  entry  that  ."-ras  been  issued  .smce  iait 

week  and  which  is  now  available  for  saie  at  the  GoveTiTp"'  ^^tit:  ri^ 

Office. 

New  units  issued  during  the  week  are  announce-a  on  the  bacK 

the  daily  Federal  Register  as  they  become  available 

A  checklist  of  current  CFH  volumes  comprising  a  co  npiete  2'^ 

also  appears  .n  the  latest  issue  of  the  LSA  (Lig;  of  CFR  Sec  ,:; 

Affected),  which  is  revised  monthly 

The  annual  rate  for  subscript'on  to  ai!  revised  voiu^ies  is  S62C 

domestic,  $155  00  additional  for  foreign  mailing 

Order  from  Supenntendent  of  Documents.  Governr>-.e  ii  r'  ^:  -.g  O'fice 
Washington,  DC  20402  Charge  orders  (VISA  Master'^a^d,  l    GP" 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  am  to  4. CO  p  m  eastern  time,  Monday— Fn^ay 
(except  holidays). 


)ver  ot 


set. 


:00 


Title 

1,  2  (2  Reserved) 

3  (1988  Compilotior  and  Ports  100  and  lOi) 
4 

5  Parts: 

1-699  

Price 

J 10  00 
21  00 
'4  00 

!4  i^O 

Re.isiori  Date 

iar    '■    1968 
J.jr.    '     1Q89 
Jan    I     |368 

•a,'.    1    19S8 

700- 1 1 99 

15  00 

Ji3r    1    1988 

1200 -End,  6  (6  Reserved)  

11  03 

j.jr    1     1988 

7  Parts: 

0-26 

15  u: 

Jar     '     19.=  p 

27-45 

. .  .         1 1  00 

iar    >     198F 

46-51 

16  00 

Jon    ;    IQgS 

53-209 

23  OC' 

IS  00 

-  .Jan    1,  1988 
Jor     1     1988 

2 1 0-299 

300-399  

22  00 

i  1  00 

Jan    1,  1988 
Jan    1     1 983 

40O  699  

I '  (Y; 

>oi     1    1988 

700  699  

900-999 

1000  1059 

22  0-0 

26  00 

1 S  00 

Jan    1    1988 
Joe    1,  1988 
ion    1     1988 

1060- 1 1 19 

V2  00 

jan    1    1988 

1120-1 199  

1 1  r*C' 

Jon   1    1988 

1200-1499  

1 7  OC 

ion   1    1988 

1500-1899  

9  SO 

ton   1    19ti8 

1 900  1 939 

HOC 

Ian    1    1988 

19i0-1949 

21  OC 

an    1    1988 

1950-1999 

18  00 

in   1    1988 

2000-End 

6  50 

Jon   1    1988 

8 

9  Parts: 

!   i"??       ; 

11.00 
i:,'  00 

ion.  1,  1988 

..cm    1    1938 

7C0-End 

i  7  O'j 

im    1    1988 

10  Parts: 

0  50 

IS  rvT^ 

iin    1    1988 

51-199     

.     ...          i4  O'J 

ion   1    1988 

200-399     

1 T  ^n 

Ian   1    1987 

4(X)-499    

.; 13  00 

Ian    1    1988 

500  fnd   

34  00 

hn   1    1988 

11 

12  Parts: 

1-199      

1 C  03 
11  00 

'  Jan    1,  1988 
Jon    1    1988 

200-219 „ 

2; 0-299  

10  00 

14  03 

Jon    1,  1988 
Jan    1     19B8 

300  499    

13  OO 

ion    1    1988 

500  599    

'SR  03 

Ian    1    1988 

600  End     

1 2  00 

;in   1    1988 

13 

14  Parts: 

1   59 „ 

60-139 

20  00 

2100 

1903 

,i:i-     •     1988 

im    !,  1988 
lor.    1,  1988 

Title  Pries 

5  40   ivv   9  5Q 

200   1 199 _ 20  00 

1200  tnd  12.00 

15  Parts: 

0  ?<^«      10.00 

300  3«  20.00 

40C  tn,d    14.00 

16  Parts: 

0  149 12.U0 

'^0  '■''^  - 13.00 

'CC*G  f  d 19.00 

1  7  Parts: 

1    "'' 14.00 

200-239 K.OO 

240-End _ 21 .00 

18  Parts: 


1-  149 

150  2-  .. 

ISO  395  , 

4(Xj.f'.o  . 

19  Parts: 

1    19^ 
2C'0-[.i(:i     .. 

20  Pa-ts: 

1    39^ 
•H.n'j  ''"^'^ 
5ix,.,i  >.-.c     ,. 

21  Parts: 

100  it*  ,. 
170  1=^  .. 
200-299    .. 


15,00 

" 12.00 

13,00 

9,00 

- 27.00 

•••- 5.50 

12,00 

23,00 

25,00 

12  00 

- 14.00 

16.00 

^ —  5 .00 

300-499 26.00 

500-599 20.00 

600-799 7.50 

8fK)- 1299 ._ 16  00 

1300-e»d 6.00 

22Pwts: 

1-299 20.00 

30C-£nd 13.00 

23  1600 

24  ParU: 

0-199 15.00 

200-499 26  00 

500-699 9  50 

700-1699 „ 19.00 

1700-End 15.00 

25  24,00 

26  Parts: 

§§  1,0-1-1.60 13.00 

|§  1.61-1.169 23  00 

§§  1.170-1,300 17.00 

|§  1,301-1.400....„ 14.00 

|§  1  401-1  500 24,00 

§5  1.501-1.640 15  00 

§§  1.641-1  850 17,00 

§  §  1 .851-1  1000..... 28.00 

§§  1.1001-1,1400 „ 16  00 

§§  1.1401-£nd 2100 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 1 5  00 

300-499 15.00 

500-599 _ 8.00 

600-End 6  00 

27  Parts: 

1-199 „ „ 23  00 

200-End „ 13.00 

28  25.00 


ReviMOn  Date 

Jon.  1,  1988 
Jan.  1.  1988 
Jon   1.  1988 

Jan  1.  1988 
Jan.  1.  1988 
Jon.  1.  1988 

Jan  1,  1989 
Joi  1,  1988 
Jon.  1.  1988 

Apr  1,  1988 
Apr  1,  1988 
Apr   1,  1938 

Apr.  1.  1988 

Apr.  1,  1988 

Apr,  1.  1988 

Apr.  1,  1988 

Apr.  1.  1988 
Apr.  1.  1988 

Apr  1,  1988 
*pr,  1.  1988 
Apr  1,  1988 

Apr  1.  1988 
Apr.  1,  1988 
Apr.  1,  1986 
Apr  1,  1988 
Apr.  1,  1988 
Apr  1,  1988 
Apr.  1.  1988 
Apr  1.  1988 
Apr.  1.  1988 

Apr.  1,  1968 
Apr  1,  1988 
Apr.  1.  1983 

Apr  1.  1988 
Apr  1.  1988 
Apr.  1,  1968 
Apr  1.  19S8 
Apr  1,  1988 
Apr  ).  1988 

Apr  1.  1988 
Apr  1,  1988 
Apr.  1.  1988 
Apr  1,  1988 
Apr  1.  1988 
Apr.  1.  1963 
Apr  1,  1988 
Apr.  1,  1988 
Apr  1,  I9£8 
Apr  1.  19t!8 
Apr.  1.  1988 
Apr.  1.  1988 
Apr  1.  1988 
Apr  1,  1938 
Apr  1,  1988 
'Apr.  1.  1980 
Apr.  1,  1988 

Apr.  1.  1988 
Apr.  1,  1988 
Jutyl.  1988 


iv 
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1  .-if'.' 


veader  Aids 


Title  P'ice 

2^  Parts; 

D-  99 17.00 

'.  X  499 6.50 

500  899 24.00 

WO  '899 11.00 

1 900- !  9 !  0      29.00 

!<;n-l=;2i 8.50 

1*26      10.00 

1927-trd       24.00 

30  Parts; 

0-  199  20.00 

200  699 12.00 

70C-EivJ 18.00 

31  Parts: 

0-199    13.00 

20O-End       17.00 

32  Parts: 

1-39  Voi  I     15.00 

1-39  Vo<  It    _„ 19.00 

1-39  VoJ  11   18.00 

!-'S9           21.00 

l90-3?9 „ 27.00 

400-629 r. 21.00 

630-699 13.00 

700-  799 15.00 

800-End „ 16.00 

33  Parts: 

1-199  27.00 

200-&yl „ 19.00 

34  Part* 

1  -  299    22.00 

300-399 „ 12.00 

400  End 26.00 

35  9.50 

3€  Parts; 

1   199    _ 12.00 

20a  M _ 20.00 

37  13.00 

38  Parts: 

0-17       „ 21.00 

1  S-iPd    _ 19.00 

39  1300 

40  Parts: 

l-Sl - 23.00 

52 „ 27.00 

53-60    28.00 

61-80    12.00 

81   99     25.00 

1 OO- 1 49 25.00 

1  SO- 1 39 24.00 

190-299 „ 24.00 

300-399 8.50 

400-424 21.00 

425-699 - 21.00 

700-End        31.00 

41  Chapters: 

1    1-1-0  1    10                          „ 13.00 

1    M  1  to  Append.  I   2   2  K?',efved) _ 13.00 

3-6 14.00 

7 6.00 

8 4  50 

9  13.00 

n  17                     9.50 

13   Vo*   I   Par^  1-5  13.00 

H  Vot  II  Port  6- 19 13.00 

'3   Vol  III  Pari  20-52 13.00 

i  J-  IX                   13  00 

1    100  „ 10.00 

101       25  00 

102  200 12  00 

:^  I  -Eld _ 8.50 


PeviS'Qj' 


July  1, 

1988 

Ju<y  1, 

1988 

July  1. 

1988 

Wy  1. 

1988 

Wyl, 

1988 

My  1, 

1988 

July  1. 

1988 

Julyl, 

1988 

Jutyl. 

19?8 

Julyl, 

1988 

Julyl. 

1988 

July  1, 

1988 

Jwly  1, 

1988 

"Julyl, 

1984 

"Julyl. 

1984 

*July  1, 

1984 

Julv  1. 

1988 

JU'r     ■ 

^'5^.e 

iuy   !, 

!9sa 

•Julyl, 

1986 

Julyl, 

1988 

July  1, 

1988 

July  1, 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl, 

1988 

July  1, 

i9ea 

July  1, 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl. 

1988 

Julyl. 

1988 

Julyl, 

1988 

Julyl, 

1988 

July  1, 

1983 

July  1, 

1988 

July  1 

1988 

Julyl, 

1988 

Julyl, 

1988 

Julyl 

1988 

Julyl, 

1988 

July  1, 

1988 

July  1, 

1988 

'July  1. 

1984 

'July  1, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'Jolyl, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'July  1 

■  Jfjj 

'Julyl 

■384 

'July  1, 

V84 

July  1 

■Th: 

July  1 

■?86 

July  1, 

\iSd 

July  1, 

1983 

T-'ie  Price 

42  Paris: 

1-60 15.00 

61-399 5.50 

4W-429 21.00 

13;  Ed 14.00 

4  J  Parts: 

^w     15.00 

OOC   JW       24  00 

lO'X:  i-'d 11.00 

4}  18.00 

45  Parts: 

■'■^'J     17.00 

2tX.  4og 9.00 

500-  1 199 24  00 

1200-End 14.00 

46  Parts: 

1-40 14  00 

41-69 14.00 

0  89 7.50 

K     iQ  12.00 

40      5  5  12.00 

io     65 13.00 

00     »9 14.00 

-')Q  4  V'? 20.00 

X  f  d 10.00 

47  Parts: 

;   '     18.00 

?0  39 18.00 

40  69 9.00 

70-79 18.00 

BO  F^<i             19.00 

48  Chapters: 

MPr.r,  i   5!    26.00 

1  (Ports  52-99) 16.00 

2  (Pwts  201-251) 17.00 

2(Par-i;s;  2'i<?      15.00 

3-6 20.00 

7-14 24.00 

IS-Eml 23.00 

49  Parts: 

^^      10.00 

100-177 24.00 

1^8  109 20.00 

?0Q   !V9 17.00 

V  0  v<>9        24.00 

:0OO   1 19', 17.00 

1200-End 18.00 

50  Parts: 

«      17.00 

200  5W 13.00 

•X!-End 14.00 

'■K  'n&yn  ana  find-gs  Aid:  28.00 

:o^'cie'e  1539  CFR  set 620  00 

Microficfie  CFR  Eoit'OT: 

!;:xnpiete  ie<  (one-fime  Tic.iiigl 125.00 

Comple'e  -e'    oi^e  ';fpe -nc 'inq) 115  OO 

'-ot);:fp*:oo   -noil&i  as  issued) 185.00 

'.  ;b5cr^c'iori   "i.-iied  as  :s:,jed) 185.00 

S.C'vTVor   T-.'sd  OS  ts^!jt*di  188.00 


R?visior 

Date 

Oct    1 

1988 

Oct   1 

1988 

Oci    1 

1987 

Oct    I 

1»87 

Oct    1 

1988 

Oci    1 

1987 

Od    1 

1987 

Oct    1 

1987 

Oct    1 

1988 

Oct    1 

1997 

Oci    1 

1988 

Oct.  1 

1987 

Oci    1 

1983 

Oct    1 

1988 

Of    1 

1933 

Oct    1 

19S3 

Oct    1 

1988 

Oci    1 

19S8 

Oct    1 

1983 

Oct   1 

1968 

Oct    1 

1998 

Oct    ' 

1938 

Oct,  1 

19S3 

Oct    1 

1°38 

Oc-    1 

1983 

Oct    1 

''533 

Oct    1 

1987 

Oct    1 

1987 

Oct    1 

1987 

Oct    1 

1987 

Oct   1 

19S8 

Oct   1 

178? 

Oct    1 

1?B7 

Oct    1 

1937 

Oc   1 

•r.zs 

Oci   1 

1938 

Oct    1 

1957 

Oct    1 

W88 

Oci    1 

1987 

OC    1 

1088 

Oc*    1 

i^SS 

Oct    1 

1968 

Oci    I 

1937 

Jor    ! 

'933 

:?-? 

1984 

"3R5 

1937 

1983 

1989 

Title  Pnce 

Individuol  copies 2.00 

Because  Ti'le  3  is  or  onnool  ccxnpilo'iw.    "h-  volume  cmi<  3I'  u'p.-ous  » 
-i-*oine<!  T.  c  pefnorwnt  i-eterence  source 

■  No  ome^dmefifs  to  tbis  voiurne  wc^e  p'o^'^jiqcieil  du^mq  rti^  pe^'^jd 
Oe:31.  1:588   Th*  CFR  voturrw  issued  Jonuarv  '    l^fcS   should  bt 'eioir>« 

'  No  amendmerrts  to  tins  volunie  were  promuigoied  iJuring  fV  period  ior 
31    l'5e8   The  CFR  voluiTW  issued  Joruof^'  1    1987    snoc-id  iw 'eioined 

■*  No  omeodments  to  ttus  volume  were  promgigo'ed  liunng  ttie  period  A,y 
31    1988   The  CFR  volume  issued  OS  of  4or    1    1980   shociic  be  rctoined 

■  The  July  1  1985  edition  ot  32  CFR  Pcrts  IIS'  contains  0  note  o'-- 
inclusive  For  the  full  text  ot  the  De^enie  Acijoisric  Regulotions  m  i-a—  ' 
three  CFR  votumes  issued  as  of  iuly  t    1^b4   contoinina  those  per", 

No  omendme'^  to  fNs  volume  were  pron^^iQotpd  aunn^  the  period  Ju  v 
30    1988  The  CfR  voti-me  issued  05  oUulv  1,  1986   should  be 'eioinefl 

'  The  July  1  1985  edition  of  41  CFR  Chopte's  1  -  iOC  cootoins  a  note  :r,n 
45  inclusive  For  ftie  full  tcit  of  p'ocu'emeni  -egnmors  ir  Chopie's  •  ic  ii  i 
C'R  volumes  'Ssued  as  of  July  1    1984  con'omng  those  cmc'f^ 
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WASHINGTON.  DC 

WHEN:     May  23;  at  9:00  am 
WHERE:     Omce  of  the  Federal  Register. 
First  Floor  Conference  Room, 
1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:   202-523-5240 


ST.  LOUIS.  MO 

WHEN:     May  23;  at  9:00  am. 
WHERE:     Room  1612. 

Federal  Building, 
1520  Market  Street. 
St.  Louis,  MO 
RESERVATIONS:   Call  the  Federal  Information  Center. 
St.  Uuis:  314-425-4106 

Missouri  (outside  St.  Louis):  1-800-392-7711 
Kansas:   l-BOO-432-2934 


Agriculture  Depaiiment 

St^f  Commotiity  Creciil  CorporHtiorr  Foorf  and  Vidr'titm 
Service.  FpppsI  Strvice 

Alcohol,  Diiig  Abuse,  and  Mental  Health  Administration 

NOTICES 

Grants  ar.d  cooperative  agreements,  availability,  etc.: 
Minority  instttutio.ns  research  d.volopment  program, 
19953 

Arts  and  Humanities,  National  Foundation 

■Sc."  National  F.iundatiun  on  thf  .Arts  ,i'iii  th»'  i  l:iT,r-i:;;.-v 

Coast  Guard 

PROPOSED  RUliS 

Off  shore  siippK  vessels,  including  lifIl>t:Hl^  -iKnifj 

NOTICES 

Meetings: 

Chenii(,al  Transport.itiit!!  .Adv.sury  Committee.  19999 

Commerce  Department 

Spc  a/fio  Export  Administration  Biire.ui:  Internntion,!!  Tr^uU 
Administration;  National  Oceanic  and  A'r;M<ipheni 
Administration:  N.itional  Technu-.i!  Inforri.itmn  Service 

NOTICES 

Agency  infonnation  cnjlecfion  arttvi'ies  uniii"  OMFi  review 
19928.  19929 
|3  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man  r.i.Kie  textiles: 
China,  19935 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  pit)grams; 
WheaL  feed  grains,  nee,  and  cotton  progranss:  19H9 
common  program  provisions,  19927 

Commodity  Futures  Trading  Commission 

RULES 

Organization,  functions,  and  authonty  delegations: 
Western  and  Sonthwps'ern  rpgiona!  offices:  addrpss 
change 
Correction.  19886 

Defense  Department 

NOTICES 

Meetings: 

National  Defense  University  Trarisitii!;-i  Pl.inning 
Committee.  19935 
Travi'l  per  diem  rates  civilinn  p.  r.si)r.ii,,i,  thaiij:.  s.  19935 

Drug  Enforcement  Administration 

NOTICES 

Apphcot'.ons,  ht^nnn^s.  dt  ter:iur.ations,  etc.: 
Catison,  Stanley  D.,  D  D  S.,  199r)4 
Stanley,  Karl  W..  [r.,  MIT.  199M 
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Education  Department 
RULES 

Elementary  and  secondary  education: 
Migrant  education  coordination  program  for  State 
educational  agencies,  20052 

Employment  ard  T'ainmg  Artn.Ts'riB'ion 
NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
Research,  evaluation,  pilot  and  demonstration  projects 
program:  1989  PY.  19966 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Age>K:y 

RULES 

Utiza.-d.jus  v\aste: 
Identification  and  listing — 
Exclusions.  19888 

NOTICES 

Meetings: 
State-FIFR A  Issues  Research  and  Evaluation  Croup,  199.W 

Export  Admintstratton  Bureau 

RULES 

Fxporf  licensing: 
Gift  paicels  to  individuals  or  charitable  ot;ganization8 
overseas.  19883 

Family  Support  Administration 
S  f  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

.\.:v\orthiness  directives: 
Aerospatiale.  1987Z  19873 

(2  documents) 
Boeing.  19874,  19875 

(2  documents) 
Ml  Donnell  Douglas,  19877 
St,.;  dard  instrument  approach  procedures,  19878 
f  I msitjon  areas.  19878 

PROPOSED  RULES 

A , r 'A or thi ;"iesb  itirccfives: 

Boeing,  19905 

British  Aerospace,  19907 

McDonnell  Douglas.  19908,  19911 
(2  documents) 
NOTICES 
Environmental  statements;  availability,  etc.: 

Dallas/Fort  Worth  International  Airport,  TX;  correction, 
19999 
Exemption  petitions:  summary  and  disposition.  20000 

Federal  Comniunicatioris  Co'r,rTi!s«:,ior' 
PROPOSED  RULES  ~" 

Communications  equipment: 
Radio  frpquencey  devices — 
Electromagnetic  emissions  from  digital  devices; 
measuring  procedure,  19925 
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Nonccs 

Radio  broadcasting: 


Human  Development  Services  Office 

NOTICES 


NOTICES 

Agency  information  collection  activities  under  OMB  review. 


National  Oceanic  and  Atmospheric  Administration 
RULES 
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Nonccs 

Radio  broadcastinj?: 
Commercial  broadcast  stations;  constnirtinn  permit 
application  rf'vision.  19951 

Federal  Energy  Regulatory  Commission 
notk:cs 

Natural  gas  companies 
Certificates  of  public  con\en:ence  and  necessity 

applications,  abandonmpnt  of  senice  and  petitions  t>> 
amend.  19936,  19937 
(2  documents) 
Natural  Gas  Policy  Act; 

Self-implementing  transactions,  19938 
Applications,  hearings,  deternunations.  etc.: 
Algonquin  Gas  Transmission  Co  ,  19944 
CNG  Transmission  Corp  et  al  .  19944 
Equitrans,  Inc..  19945 
Hudson  Power  A  Light  Uepartmont.  19945 
Mid  Louisiana  Gas  Co..  19945 
Mississippi  River  Transmission  Corp.,  1994t) 
Natural  Ga  i  Pipeline  Co,  of  America.  I'W-tn 
Northern  Natural  Gas  Co..  19946 
Realitos  Energy  Corp  .  19947 
Sea  Robin  Pipeline  Co    19947 
Texas  Eastern  Transmission  Corp  ,  1W47,  1W48 

(3  documents) 
Transcontinental  Gas  Pipe  Line  Corp  .  l')*W9 
Transwpstcrn  Pipeline  Co.,  19949 
United  Gas  Pipe  Line  Co  .  19949.  19^,50 
(2  documents) 

Federal  Trade  Commission 

RULES 

Practice  and  procedurt^  rules 

Administrative  law  judges  as  pnisuimK  offaers  ;n 
rulemaking  proceedings.  19fl«.') 
PnOPOSCO  RULES 
Prohibited  trade  praclu.es: 

An-Mar  International.  Ltd,.  Inc    et  hI  ,  19<5!2 

Panhandle  Eastern  Corp,.  19915 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program 
Charitable  donations;  income  exclusion.  19870 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc 
Medicine  Bow  National  Forest.  WY.  1993 

Health  and  Human  Services  Department 

Sep  Alcohol.  Di'ig  Abuse,  and  Mental  fleai'.h 

Administration:  Human  Development  S«^rMce8  Office; 
Refugee  Renettlement  Office 

Housing  and  Urban  Development  Department 

RULES 

Fair  liousing: 

Assistance  program,  administrative  funding  system,  20094 
Mortgrtge  and  loan  insurance  programs 
Single  and  multifamily  programs:  appr.iis.ils  and  p.'-operty 
inspections.  19886 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
1995fl 


Human  Development  Services  Office 

NOTICES 

(irants  and  cooperative  agreements;  availability,  etc.: 
American  Indian.  Native  Hawaiian,  and  Native  American 
Pacific  Islanders  social  and  economic  development 
projf'cts.  20056 

Immigration  ar>d  Naturalization  Service 

PROPOSED  RULES 

Immigration; 
Fee  remittances;  personal  check  elimination.  19905 

Indian  Affairs  Bureau 

NOTICES 

jurisdiction  retrocession; 
Confederated  Tribes  of  Chehalis  Reservation  et  al.,  WA. 

19959 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 

.Minerals  Management  Service;  National  Park  Ser\'ice; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Malleable  cast-iron  pipe  fittings,  other  than  grooved,  from 
Taiwan,  19929 
(Countervailing  duties 

Ceramic  tile  from  Mexico,  19930 
Meetings: 

F.xpnrtprs'  Textile  Advisory  Committee.  19931 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Krasafile  programmable  read  only  memories,  components. 

products  containing  memories,  and  processes  for 

making  memories.  19962 
l.inie  from  Mexico.  20111 

Interstate  Commerce  Commission 

RULES 

I'ractu.e  and  procedure: 

Arliitration  decisions;  deadline  for  requesting  commission 
review.  19894 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.; 

Sidney  *  Lcwe  Railroad,  Inc.,  et  al.,  19963 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.,  19963 

Union  Pacific  Railroad  Co.,  19963 

Justice  Department 

See  ulsp  Drug  Enforcement  Administration;  Immigration  and 
Naturalization  Service;  Juvenile  Justice  and 
Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments; 

.XtiantK  States  Legal  Foundation,  Inc.,  et  al..  19963 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

(.rants  and  cooperative  agreements;  availability,  etc.; 
Prosjra.Ti  plan  for  1989  FY,  20104 

Lai>or  Department 

See  also  Employment  and  Training  Administration 


NOTICES 

Agency  information  collection  activities  under  0MB  review 
19964 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc 

Fifty  Mile  Mountain  wilderness  study  area,  ITT.  19959 
Meetings: 

Powder  River  Regional  Coal  Team.  19959 
Oil  and  gas  leases: 

Michigan,  19960 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico.  19960 
Survey  plat  Filings: 

North  Carolina,  19960»  19961 
(4  documents) 

Minerals  Management  Service 

NOTICES 

Meetings: 

National  Outer  Continental  Shelf  Advisory  Board.  19961 

National  Aeronautics  and  Space  Administration 

RULES 

National  space  grant  college  and  fellowship  program.  19880 
NOTICES 

Agency  information  collection  activities  under  0MB  review 
19969 

National  Archives  and  Records  Administration 

NOTICES 

Imperial  Russian  consulates;  records  in  U.S.  and  Canada: 
reproduction  and  retention  in  microfilm  format.  19969 
Privacy  Act: 
Systems  of  records,  19970 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Committees;  establishment,  renewal,  termin.,ti<)n,  etc.: 

Arts  Education  Advisory  Board.  19987 
Meetings: 

Arts  Education  Advisory  Board.  19988 

Expansion  Arts  Advisory  Panel,  19988 
(3  documents) 

Folk  Arts  Advisory  Panel.  19989 

Inter-Arts  Advisory  Panel,  19989 

Public  Partnership  Office  Advisory  Panel.  l!-t989 

Theater  Advisory  Panel,  19989 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associate''  equipmi  m1  - 
Sealed  beam  headlamps,  external  dimensions,  etc., 
20066 
Matter  incorporated  by  reference:  list— 

Illuminating  Engineering  Society  of  North  Anieric  n 
20082 
PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment- 
Replaceable  light  source  dimensional  information,  2i)Ofa4 
NOTICES 

Motor  vehicles;  State  periodic  inspection  programs; 
effectiveness  evaluation;  interim  final  report 
availability,  20000 


National  Oceanic  and  Atmosphenc  Administratior 

RULES 

Fishery  conserv.jtion  arui  management; 
Ocean  salmon  off  ( f  asis  of  Washington,  Oregon,  and 
California.  VMK)4 
Pacific  Halibut  Commission.  International: 

Pacific  halibut  fisheries,  m«M5 
NOTICES 
Coastal  zone  m.j:i.igeiiie:tt  i,'rogram8  and  estuarine 

sanctuaries 
State  programs — 

South  Caroim.i,  UW,iJ 
Permits; 

Manne  mammals.  iiW;i3.  r.-»^<,>4 

(4  documiTits) 

National  Partt  Service 

NOTICES 

National  Rejiisli  r  of  ihstoric  Places: 
Pending  nomiR.ilions   1'»<1C1 

National  Technical  Infofmation  Service 

NOTICES 

Patent  licenses,  exclusive: 

,'\rademir  Catalyst  Corp.,  19934 

Nuclear  Regulatory  Commission 

NOTICES 

.Agency  information  collection  activities  under  OMB  review, 

199fK) 
MfH'tings:  Sunshine  A<_t,  ,:iX»(J,J 
Apphcuia'Ds.  hearings,  determinations,  etc.: 
Washington  Public-  Power  Supply  System.  19990 

Personnel  Management  Otttce 

RULES 

Employment 
Candidates  for  appointment  in  excepted  service;  election 
prt)cedure8. 19869 

Postal  Rate  Commission 

PROPOSED  RULES 

[Practice  and  procedure  rules: 
Third  class  bulk  mail;  cost  evidence  production,  19924 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
World  Trade  Week  (Proc.  5971).  19867 

Public  Health  Service 

See  .Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements:  availability  etc : 
Social  services  for  refugees  and  Cuban/Haitian  entrants: 
State  allocations,  19954 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardoub  materials: 

Inconsistency  rulings,  etc. — 
Colorado  Public  Utilities  Commission;  correction.  20001 
Pipeline  safety;  waiver  petitions: 

Tennessee  Gas  Pipeline  Co.,  20001 
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Securities  and  Exctiange  Cofrmiission 

NOTICES 

Sr'f  -:.>;;u,.ii')rv  I'-K.iniya'iDiis,  pn. ;■(",•■  I  r-ile  changes: 

I).  ,'■!'!  S(')(:k  F.v(,.hHn<;c    In..-.  l^'^Vt:! 
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The  President 


Presidential  Documents 


Proclamation  5971  of  May  5.  1989 

World  Trade  Week,  1389 


onal  commerce  been  so  important 
orts  mean  prosperity  for  America, 
pportunity  for  American  business 


By  the  President  of  the  United  States  of  Ar 

A  Proclamation 

At  no  other  time  m  U  S,  histor}  h.!!-  iiiu-nuru 

to  domestic  economic  growth.  Inc  rra'.f(i  ,  x 

World  Trade  Week  provuieb  an  cxr.eih  ri! 

men  and  women  to  reaffirm  thfir  (  nmmitn^e'if'to  the  pursuit  of  export  maVketV. 

Trade  figures  for  the  past  xear  iivia  afe  in.it  ,\r::erican  businesses  are  moving 
in  the  right  direction.  I'.S  expert  performance  during  1988  was  responsible  for 
the  highest  growth  rate  this  detdde  and  the  largest  reduction  in  the  trade 
deficit  in  history.  During  1988.  fS  nier.  [:andise  exports  grew  28  percent, 
reaching  record  levels  ($320  tnHionl  Tne.sr  pxj.or'-^  ii.nerated  40  percent  of 
real  GNP  growth  during  the  ye.i.r 
record  number  of  jobs.  An  improve 
improvements  m  the  quahtv-  of  .Ar 
this  promisin:;  export  perfi ■.'■man rr 

rhe  favoraliie  market  corui'tmr.s  !r 

tive   m   1988  continue   to   e^.ist    !'- 

advantage  of  this  sitiLitic! 

trade  opportunities  created  h\ 

ex.imple,    when    the    h'storn 

entered  into  force  on  Ianuar\  1    1989,  it  heralded  the  beginning  of  a  new  era  in 

Am*  ri(  a  ^  Konorrac  rehituins  with  our  largest  trading  partner.  It  also  created 

il)  mciant  opportunities  for  U.S.  firms  to  reach  the  market  offered  by  our  28 

nniliijii  nt'iyhhors  to  the  north. 


nil  (  (  itr  ;  liS.  i  n    t  le  creation  of  a  near 

gioti  ii  economic  climate  and  measurable 

I  ru  an  >^   ods  and  services  contributed  to 

ade  our  goods  and  services  competi- 
:  i  U.S.  businesses  must  take  full 
American  industry  can  benefit  substantially  from 
ecent  events  in  the  world  marketplace.  For 
"^'ates-Canada   Free-Trade   Agreement 


iH'i 


.V  b  furnation  of  a  single  market  by  the  year  1992  has 

even  more  trading  opportunities  for  American  busi- 

rms  need  to  prepare  for  1992  now  if  they  are  to  realize 


The  Euri,)i)t'an  (     •   " 
the  posen'ud  tc    ;  ' 
ness.  ilowex  er        S 
greater  eynurt  ^ 

Ihis  A  iri.in  -T  •  -  is  committed  to  forging  a  partnership  with  our  Nation's 
lnj<;i'.ess  (iinni  .  o  help  ensure  continued  economic  prosperity  and  growth 
i:  U)  thn  1990  s  ;  :,ijc  and  U.S.  competitiveness  are  top  priorities.  I  am  firmly 
i  crimtn  d  u>     {"'"ing  world  markets  to  U.S.  exports  and  promoting  our  free 

!n   it'  It:,  n  !    m  fx ah  multilateral  and  bilateral  levels. 

Ihf  I  nited  Sta-t  s  led  in  initiating  the  current  round  of  General  Agreement  on 
I  iiitts  and  Trade  iCATT]  nogotiations,  and  we  shall  remain  vigilant  in  our 
efforts  to  ensure  that  f  .  (A  IT  negotiations  result  in  a  strengthened  interna- 
tional trad  ng  system  that  creates  new  opportunities  to  expand  trade  and 

achie\  e  ei  oncimir:  grow  th. 


eliminate  unfair  trade  practices,  and  we  shall 
;  \  1  :  Congress  in  the  Omnibus  Trade  and 
ensure  an  open  world  marketplace. 


V\'e  shall  pumat:  our  q:;»'st  I 
also  use  the  tools  pro',  iiir. 
(!:ompetit;\  rnrs^  A;  t  (v.  IMHH 

In  short  ths  Administration  uil!  continue  to  do  its  part  to  ensure  a  strong 
eronnm\  in'n  the  199iVs  Amer  can  business,  however,  must  take  the  lead  in 
meeting  the  impo'tant  u'lallenge  of  increasing  our  competitiveness  in  world 

m.arkets 


19868 
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NOW,  THEREFORK.  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  Unitfci  St^iMs  do  hereby  proclaim  the  week  beginning  May  21,  1989,  as 
World  Trade  U  ep k  I  invite  the  businesses  and  workers  of  America  to  join 
together  with  the  Federal  Government  in  observance  of  World  Trade  Week. 
Together,  we  r.in  ensure  njntmued  prosperity  for  our  country  through  global 
trade 

IN  WITNESS  VMfFRKCJF    i  have  hereunto  set  my  hand  this  fifth  day  of  May, 

m  the  \f.i:  ':>{  iHjr  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 


ence of  'he  rn[*e<]  St 


America  the  two  hundred  and  thirteenth. 
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Rules  and  Regulations 


This  section  of  the   FEDERAL   REGiSTFR 
contains   regulatory   documents   navtng 
general  appiicabiUtv  and  tegal  effect,  rrioj.,t 
of  wtifch   are   keyed   to   and   codif>ed   in 
t^e   Code  o(   Federal   Regulation':    whic^'   * 
published   under    50   titles   purs.;afM   to   4  4 
use     1510 

The   Code   of   Federal    Regulations   :s   ;>c,c:! 
by   the   Superintendent   of    Documer.ts 
Prices   of   new   t)ooks  are   bsted   m   tnt 
first   FEDERAL   REGISTER   tssue   ct   eacn 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  302 

Procedures  for  Selecting  Candtdates 
for  Appointment  in  the  Excepted 
Service 

agency:  Office  of  Person ns  1 
Management. 

ACTION:  Interim  regulation.s  \Mlh  request 
for  comments. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  governing  procedures  used 
to  se!t?c»  candidates  for  appointments  in 
the  excepted  service  to  riarify  the  rights 
of  applicants  entitled  to  lO-po.nt 
veterans  preference  when  numerical 
scores  are  not  assigned.  The  revised 
regulations  require  that  appliciinfs 
entitled  to  10-point  preference  on  a  basis 
other  than  compen.sable  disability  vull 
be  referred  after  compensably  disabled 
10-point  preference  eligibles  but  before 
applicants  entitled  to  5-point  veterans 
preference.  This  will  ensure  that  all  10- 
point  pieference  eligibles  receive  at 
least  as  much  preference  under 
unranked  rr-friiryi  procedures  as  they 
would  reieive  :'' numerical  scores  were 
■assigned. 

DATES:  Comments  must  be  received  on 
or  before  [uly  10,  19H9.  Regui.)tion.s 
effective  M  jy  9   198'^. 
ADDRESS:  Send  or  deliver  written 
conim«>nt.s  to  Curtis  J.  Smith,  Assocdtc 
Director  for  Career  Entry  and  Empiovee 
Development,  Office  of  Personnel 
Mandgement.  Room  6F08,  1900  E  Street 
NW-,  Washington,  UC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Spencer,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  On 
September  13. 1988  (.53  KR  35291).  OPM 
issued  final  regulations  permitting 
agencies  to  refer  candidates  for 
excepted  appointments  in  either  nf  iv\  d 
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\\:iyn:  in  order  ot  vr'eriins  pn-'ervr;  p 
witnc:it  .it;;ei  r.ink'r,:   or  uh'^t  rank.rig 
■  inii  referral  proced,,;*",  i,i)n.;i<irable  to 
ihoic  used  in  compet;ni.'  examinations. 
Under  the  unrankeu  refr-rrril  procedures, 
applicants  eligilile  •■  e  TO  ;?oint  veterans 
preference  based  •.,■,'.  o  !  .impensable 
service-connected  uis.i!'!l.'\  i.fi!) 
percent  or  more  a:;  ;.  fr-rn.  f  :bt  (unless 
the  position  is  a  scientific  or 
professional  one  at  grade  GS-9  or 
above),  followed  by  other  veteran 
preference  eligibles  and.  last,  by 
applicants  not  eligible  for  veterans 
preff'ren(e. 

The  fin;d  regulations  give  practical 
effect  to  statutory  veterans  preference 
reqiiiremen's.  .App)irnnt=:  erit.-i.  ,\  i-;  ir». 
point  preference  hasfxl  on  (•  iipensabie 
disability  are  refprr>^(l  f'rst  for  ^nv 
nonprofessional  positjcn.  wH"t^>'r 
referral  is  made  under  rante,.!  or 
unranked  procedures,  Smr:p  other 
preference  eligibles  are  referred  Hherti! 
of  applicants  not  entitled  to  veter;i!'<- 
preferen(-e,  the  effect  should  be  the 
same  as  if  ai!  qiialified  r.andid,ites  hiid 
reroived  irientua!  scores. 

it  has  corrie  to  (nir  at'entior^.  however, 
that  one  c!  iss  of  preference  eligibles — 
those  entitled  to  10-poinl  preference  on 
a  basis  other  than  compens.thle 
disability — may  receive  less  pre^•re:l!  i 
than  they  would  under  a  ntimer:!  .d 
system.  If  all  candidates  rpcei\efl  the 
s.ime  liasie  numerical  score,  lO-poml 
prefcrenr  e  elifiibies  would  be  listed 
ahead  of  5-point  preference  eliuibles 
based  on  their  a.ii;inpnted  ra'ing  If  there 
were  three  or  more  elieibies  tt:t>v  wuidd 
be  referred  Ix-fore  any  5-point  eligibles 
could  be  considered.  Under  the 
unranked  prticedures.  however,  only 
conipens.ii)!y  disabled  la point 
preference  elttjibles  are  refeired 
separateK   Otiier  10-point  eligibles  and 
5-point  eligibles  are  reti-ried  together 
even  when  three  or  more  i;>-poin! 
eligibles  are  available. 

To  corre(  1  this  defect.  OPVt  is  revising 
ds  regulations  to  provide  that  applicants 
entitled  to  lO-pomt  vele-r/ins  preference 
under  5  i'S.C.  2108(3)  iU|  through  (G) 
will  lie  r>'ferrea  m  d  separ.il'-  category 


following 


(  ompensa 


biy  disabled 


veterans  entitled  to  10-point  preference 
under  5  U.S.C.  21(W(,*i;(:i,  h-it  uhf  ,.d  e-' 
eligibles  entitled  to  S-poa;  ji:.ieii  nee 
under  5  U.S.C.  2108(3)  i.X)  .inii  iij.  The 
provision  that  selee'ions  n.  .s;  oe  made 
from  the  hijihes'  ,t\  a',. a  ie  p.-ffe: -nee 
eatejjory  as  long  as  a!  least  three 


candidates  remain  in  that  category  is 
retained.  This  change  will  ensure  that 
eligibles  in  each  preference  category 
receive  the  full  preference  provided  by 
law. 


Waiver  of  Notice  of  > 

Ruiemakirii:  aiirt  Iff  Id, 

L!fe«  Ie.  r  ti.ei' 


i  teiay  of 


Under  5  U.S.C  553(b)(3)(B)  and  (d)(3). 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  the 
amendment  effective  in  less  than  30 
days.  The  regulations  are  needed  to 
correct  a  potential  conflict  between 
regulatory  and  legal  requirements  and  to 
give  full  practical  effect  to  statutory 

fc_0.  122"J1,  tederal  KfTgulaliun 

I  have  determined  that  this  is  nol  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12?or  Fedir.T'  Repilalion. 

Regulatory  tle.xibiiity  .\cl 

I  certify  that  this  regulation  will  not 
h^ve  a  significant  e;  ■  m  ;i;c  impact  on  a 
substantial  numb«M  ul  brnall  entities 
because  the  regulation  affects  only  the 
procedures  used  to  appoint  certain 
Federal  employees. 

L.ist  of  S.ibMH  is  :n  5  C.fK  P.:r1  ^tC 

Administrative  practice  and 
procedures.  Government  employees. 

Offir.e  of  Pcrsonrve!  Management. 

Constartce  (loroer. 

Director. 

Accordingly.  OPM  is  amending  5  OFF 
Part  302  as  follows: 

1.  The  authority  citation  for  Part  302 

» iintinnes  to  read  as  follows: 

A  .;t!u..ity:  5  US.C  1302,  3301,  3302,  8151; 
E.0, 10577  (3  CFR  1954-1958  Comp.,  p.  218): 
J  302.105  also  issued  under  5  VS.C  1104. 
Pub.  L  95-454,  sec.  3(5);  S  302  501  also  isstted 
under  5  U.S.C  7701  et  seq 

2.  In  S  302,201.  paragraph  (b)  is 
revised  to  read  as  follows: 

i;  30i  201      Persons  pntitieo  to  vfe-,", 

preference. 

•  •  •  • 

(b)  When  eligible  candidates  are 
referred  without  ranking,  the  agency 
shall  note  preference  as  "CF"  for 
preference  eligibles  under  5  U.S  C 
2108(3)(C).  as  •'XP"  for  preference 
eligibles  under  5  U.S.C.  2108  (D)  through 


19B70 
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(G),  and  as  'TF'  for  ail  other  preference 
eligible*  under  that  title 
3.  In  S  302.304,  paragraph  (ej  is  revised 


comments  on  the  mtenm  rulemaking 
through  August  15,  198a  This  final 
actiun  addresses  significant  issues 


may  receive  increased  benefits.  State 
and  local  agencies  are  also  affected  to 
the  extent  that  they  must  administer  the 
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commenters  were  concerned  that  the 
charitable  organizations  would  not  be 
very  cooperative  in  this  regard. 


Definition  of  Quarter 

As  explained  in  the  preamble  to  the 
interim  rule,  the  legislation  provided  no 


dLiiiations  of  mnrp  th,-^  S.i(X)  in  a  quarter 
would  still  be  ei  '  'Ui:  to  an  exclusion  of 
DO  more  than  S3iKJ   I  he  legislation  did 
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(G).  and  as  TP"  for  all  other  preference 
eligibles  under  that  title 

3.  In  I  302.304,  paragraph  (ej  is  revised 
to  read  as  follows: 

}  902.304    Arrangement  of  ratings. 

•  •  •  •  • 

(e)  Unranked  order  When  numerical 
scores  are  not  assigned,  the  agency  may 
consider  applicants  who  have  received 
eligible  ratings  for  positions  not  covered 
by  paragraph  (d)  of  this  section  m  either 
of  the  following  orders: 

(1)  By  preference  status.  Under  this 
method,  preference  eligibles  having  a 
compensable  service-connected 
disability  of  10  percent  or  more  arc 
considered  first,  followed,  second,  by 
other  10-point  preference  eligibles,  third, 
by  5-point  preference  eligibles.  and,  last. 
by  nonpreference  eligibles.  Within  each 
category,  applicants  from  the 
reemployment  list  will  be  placed  ahead 
of  applicants  from  the  regular 
employment  list. 

(2)  By  reemployment /regular  list 
status.  Under  this  method,  all  applicants 
on  the  reemployment  list  are  considered 
before  applicants  on  the  regular 
employment  list.  On  each  list. 
preference  eligibles  having  a 
oompensable  service-connected 
disability  of  10  percent  or  more  are 
considered  first,  followed,  second.  b> 
other  10-point  preference  eligibles,  third, 
by  S-point  preference  eligibles,  and.  last, 
by  nonpreference  eligibles. 

\FR  Doc.  89-11105  Filed  S-9-8ft:  8  4o  urn] 
aajjMQcooc  n»-oi-M 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrttlon  Service 

7  CFR  Parts  272  and  273 

lAffldt  No.  312] 

Food  Stamp  Program;  Income 
Exduaion  of  Certain  Ctur1tab*« 
Donations 

AOiNCv:  Food  and  Nutrition  Service. 

USDA. 

ACnOM:  Final  rule. 


summary:  This  action  adopts  as  final 
regulations,  the  interim  Food  Stamp 
Program  (FSP)  rulemaking  published 
|une  15, 1988  (53  FR  22291).  The  interim 
rulemaking  implemented  a  food  stamp 
provision  contained  in  the  Charitable 
Assistance  and  Food  Bank  Act  of  MB" 
(Pub.  L  100-232).  In  accordance  with 
that  Act,  the  Food  Stamp  Program  now 
excludes  from  consideration  as  income 
certain  cash  donations  received  by  FSP 
households.  The  Department  accepted 


comments  on  the  interim  rulemaking 
through  August  15,  198a  This  final 
action  addresses  significant  issues 
raised  by  commenters. 

DATE;  This  action  is  effective  retroactive 
to  lanuary  5,  1988  (the  date  of  enactment 
of  the  Charitable  Assistance  and  Food 
Bank  Act  of  1987) 

FO«  FURTHf  R  INFORMATION  CONTACT: 

Judith  M.  Seymour,  Fligibility  and 
Certification  Rulemaking  Section, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutntion  Service.  USDA,  3101  Park 
Center  Drive.  Alexandria,  Virginia 
22302.  (70:i)  756-,349fi 

SUPPLEMENTARY  INFORMATION: 

Execulive  Order  122«1 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1521-1.  It 
has  been  determined  that  the  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or  a 
major  effect  on  prices  for  consumers. 
individuals,  industries,  Federal.  State  or 
local  ijovernment  agencies,  or 
geographic  regions.  Additionally,  this 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore  this  action  bus  been 
classified  as  "not  niajor". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  the  reasons  set  forth  in  the  final  rule 
and  related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  [une  24,  1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  offii:idls. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 

relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.SC  801  through  612)  G  Scott  Dunn, 
.^cting  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  certain  food 
stamp  applicants  and  recipients  to  the 
extent  that  they  receive  charitable 
donations.  Some  potential  applicants 
may  become  eligible  for  program 
benefits,  while  some  current  recipients 


may  receive  increased  benefits.  State 
and  local  agencies  are  also  affected  to 
the  extent  that  they  must  administer  the 
Program. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain  any 
recordkeeping  and/or  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507) 

Background 

On  June  15. 1988.  the  Department 
published  an  interim  rulemaking  at  ,5a 
FR  22291,  which  implemented  the  Food 
Stamp  Program  provision  of  the 
Charitable  Assistance  and  Food  Bank 
Act,  of  1987,  Pub.  L  100-232.  In 
accordance  with  Pub.  L.  100-232,  which 
amended  section  5(d)(8)  of  the  Food 
Stamp  Act,  273.9(c)(2)  of  the  interim  rule 
provides  that  cash  donations  based  on 
need,  not  to  exceed  S300  in  a  Federal 
fiscal  quarter,  received  by  food  stamp 
households  from  private,  nonprofit 
charitable  organization(s).  are  excluded 
from  consideration  as  income  for  Food 
Stamp  Program  purposes.  The 
Department  received  a  total  of  6 
comment  letters  on  the  interim 
rulemaking  from  State  and  local  welfare 
agencies.  .Ml  comments  received  were 
reviewed  and  considered.  Comments 
which  suggested  legislative  changes  or 
were  unclear  or  not  pertinent  to  this 
rulemaking  are  not  addressed  in  this 
preamble.  A  full  explanation  of  the 
rationale  of  this  final  action  is  contained 
in  the  preamble  of  the  June  15. 1988 
interim  rulemaking.  If  is  suggested  thiil 
persons  also  refer  to  that  rule  for 
background  information. 

Identification  of  Private.  Nonprofit 
Organizations 

Consistent  with  Pub.  L.  100-232,  the 
interim  rule  r»«tricted  the  income 
exclusion  to  cash  donations  received 
from  "private,  nonprofit  charitable 
organizations."  Several  commenters 
were  concerned  that  this  provision 
establishes  a  new  set  of  complex 
eligibility  requirements  that  will  apply 
to  an  anticipated  small  number  of  cases. 
Specifically,  the  commenters  do  not 
believe  it  is  cost  effective  for  eligibility 
workers  to  contact  an  organization  to 
determine  that  it  is  a  private,  nonprofit 
charitable  organization,  to  determine 
which  food  stamp  participants  received 
donations,  or  to  determine  if  the 
Department's  criteria  for  what 
constitutes  "need"  coincide  with  that  of 
the  charitable  organization.  Further,  the 


commenters  were  concerned  that  the 
charitable  organizations  would  not  be 
very  cooperative  in  this  regard. 

The  Department  does  not  believe  the 
provision  creates  the  administrative 
burden  implied  by  the  commenters. 
Eligibility  workers  will  need  to 
determine  that  donations  are  received 
from  private,  nonprofit  charitable 
organizations.  However,  the  Department 
believes  that  the  majority  of  donations 
received  will  be  from  local,  State  or 
nationally  known  charitable 
organizations  whose  status  will  either 
be  known  or  easily  identifiable  from 
their  literature.  If  the  organization  is  not 
well  known  as  a  private,  nonprofit 
charitable  organization,  then  it  would  be 
necessary  to  contact  the  organization  as 
implied  by  the  commenters  to  determine 
if  it  is  a  private,  nonprofit  organization. 
However,  State  agencies  could  minimize 
this  burden  by  keeping  a  list  of 
acceptable/nonacceptable  organizations 
once  initial  contact  is  made. 

It  is  the  Department's  opinion  that 
charitable  organizations  by  nature 
provide  donations  only  to  persons  in 
need.  Thus,  it  is  assumed  that  the 
charitable  organizations  have 
established  criteria  by  which  such 
persons  are  identified  to  receive 
donations.  Therefore,  the  eligibility 
worker  will  only  have  to  determine  that 
Food  Stamp  Program  households  were 
provided  such  a  donation  and  verify  the 
amount  of  the  donations. 

Lastly,  we  disagree  with  the 
commenters'  concern  that  the 
organizations  may  not  cooperate  and 
provide  verification  of  information.  We 
believe  the  organizations  will  be  more 
than  willing  to  cooperate  once  it  is 
explained  that  their  cooperation  is 
necessary  in  order  for  the  donation  to  be 
considered  an  income  exclusion  and 
that  their  cooperation  may  be  the 
deciding  factor  as  to  whether  or  not  the 
household  will  be  eligible  to  receive 
food  stamp  benefits. 

Tracking  of  Cash  Donations 

In  accordance  with  section  2(a)(1)  of 
Pub.  L  100-232,  the  interim  rule 
restricted  the  amount  of  excludable  cash 
donations  to  not  more  than  "$300  in  a 
quarter"  received  from  one  or  more 
private  nonprofit  charitable 
organizations.  Several  commenters 
expressed  concern  that  this  provision 
will  cause  problems  related  to  keeping 
track  by  quarter  of  cash  donations 
received  by  participants.  Tracking  these 
donations  is  an  inherent  mandate  of 
Pub.  L.  100-232  since  only  $300  or  less  in 
a  quarter  can  be  disregarded.  Thus,  the 
Department  has  no  discretion  to  amend 
the  requirement. 


Definition  of  Quarter 

As  explained  in  the  preamble  to  the 
interim  rule,  the  legislation  provided  no 
guidance  as  to  what  period  of  time 
would  constitute  a  "quarter"  for  the 
purpose  of  the  quarterly  $300  income 
exclusion  mandate.  The  interim  rule 
defined  "quarter"  to  mean  a  Federal 
fiscal  year  quarter.  This  decision  was 
based  on  the  opinion  that  this  definition 
would  be  most  feasible  and  least  prn:>r 
prone.  In  addition,  it  would  ensure 
consistent  nationwide  implementation 
of  the  provision.  Most  of  the 
commenters  recommended  that  we 
retain  the  Federal  fiscal  year  quarter 
agreeing  that  it  would  the  most  feasible 
and  least  error  prone  procedure.  Only 
one  commenter  recommended  a 
definition  other  than  the  Federal  fiscal 
year  quarter.  The  recommendation  was 
that  a  "quarter"  be  defined  as  "any 
three  month  period,  beginning  with  the 
month  of  first  receipt  of  income  or  the 
month  of  application,  whichever  came 
first"  i.e.  fioating/rolling  month  quarters. 
The  analysis  of  the  two  definitior.s 
reflected  very  little  difference  in  the 
overall  effect.  It  is  the  Department  s 
opinion  that  using  fioating/rolling  month 
quarters  is  more  complex.  In  light  of 
this,  and  since  the  majority  of 
commenters  agreed  with  the  definition 
as  reflected  in  the  interim  rule,  it  is 
adopted  in  the  final  rule  with  no  change. 

Amount  of  Cosh  Donations  in  Excess  of 

One  commenter  questioned  whethpr  a 
household  that  received  donations  of 
more  than  $300  in  a  quarter  would  hi' 
entitled  to  the  $300  exclusion.  Other 
commenters  requested  clarification  of 
how  to  handle  that  portion  of  the 
specific  cash  donations  that  exceeds  the 
$300  limit  Specifically,  they  a.sked  if  the 
amount  in  excess  of  $300  received  from 
private,  nonprofit  charitable 
organizations  within  a  quarter  would  be 
considered  unearned  income  that  would 
be  countable  as  a  gain  or  benefit  under  7 
CFR  273.9lb){2)[v),  or  considered  a 
nonrecurring  lump  sum  payment  that 
would  be  excluded  under  7  CFR 
273.9(cl(91  [redesignated  as  7  CFR 
273.9(c)(8)  of  this  final  rulej.  or 
considered  irregular  and  unanticipated 
income  that  would  be  excluded  under  7 
CFR  273.9)c)(3)  [redesignated  as  7  CFR 
273.9(c](21  by  this  final  rule.] 

The  intent  of  the  legislation  is  to  allow 
charitable  donations  that  were  provided 
by  private,  nonprofit  organizations  to 
needy  individuals  and  families, 
particularly  at  holidays,  to  be  excluded. 
The  only  restriction  imposed  by  the 
statute  is  the  amount  of  the  exclusion. 
Thus,  a  household  that  received 


donations  uf  mfire  ih.-.r,  S.*00  in  a  quarter 
would  still  be  entitled  to  an  exclusion  of 
DO  more  than  $300.  The  legislation  did 
not  address  how  to  treat  that  portion  of 
donations  that  exceeds  the  $300 
exclusion  limit.  The  Department 
considers  such  donations  to  be  a  gain  or 
a  benefit  in  accordance  with  7  CFTR 
273.9(b)(2)(v)  Moreover,  since  it  is  not 
compensation  for  work,  that  portion  of  a 
cash  donation  that  exceeds  the 
exclusion  limit  is  unearned  income  in 
accordance  with  the  current  provision  at 
7CFR273.9(b)(2)(v).  Accordingly,  this 
final  action  adopts  the  income  exclusion 
procedure  at  7  CFR  273.9(c)(2)  as  final 
without  change,  but  redesignates  the 
provision  for  technical  reasons  as 
explained  below. 

Technical  Amendments 

The  interim  rule  incorporated  the  S300 
charitable  donation  exclusion  at  7  CFR 
273.9(c)(2)  which  caused  several 
paragraphs  under  7  CFR  273.9(c)  to  be 
redesignated.  The  paragraph 
redesignation  would  result  in  numerous 
changes  to  policy  memoranda  and 
regulatory  references  within  the  rules  to 
maintain  conformity.  To  avoid  this 
unnecessary  task,  this  fmal  action 
redesignates  7  CFR  273.9(c)(2).  as 
reflected  in  the  interim  rulemaking,  as  7 
CFR  273.9(c)(13).  This  redesignation  has 
no  affect  on  the  intended  policy  of  the 
provision. 

Implementation— §  272.  l(g)(98) 

In  accordance  with  Pub.  L  100-232, 
S  272.1  (g](98)  of  the  interim  rule 
explained  that  the  income  exclusion 
provision  was  effective  retroactively  to 
January  5. 1988.  but  affected  eligibility 
and  benefit  determinations  made  on  or 
after  February  1, 1988.  The  interim  rule 
further  explained  that  the  provision  had 
to  be  implemented  immediately  for  any 
eligibility  or  benefit  calculation  made  on 
or  after  February  1. 1988.  Affected 
households  that  were  certified  after  the 
effective  date  of  the  law  but  prior  to 
publication  of  the  rule  or  households 
that  applied  for  benefits  and  were 
denied  benefits  because  the  income 
exclusion  was  not  applied,  were  to  be 
converted  to  the  new  policy  at 
household  request,  recertification.  or 
when  the  case  was  next  reviewed.  Such 
households  were  entiUed  to  restored 
benefits  back  to  February  1. 1988  or  the 
date  of  application,  whichever  occurred 
later. 

The  Department  realized  that  the 
short  implementation  timeframe  would 
cause  some  difficulties.  Thus,  the 
interim  rule  provided  that  quality 
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control  reviewers  would  not  identify 
variances  resulting  solely  from 
implementation  or  nonimplen.entation 
of  the  interim  rule  for  cases  with  review 
dates  between  February  1. 1988  and 
August  31,  1988.  No  significant 
comments  were  received  on  the 
implementation  procedures  This  final 
rule  contains  r.o  new  policy  to 
implement.  Therefore,  the  provisions  at 
7  CFR  272.1(g)(98)  are  adopted  Tina!  by 
this  action  without  change. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rij^ts.  Food  stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements 

7  CFR  Pari  273  I 

Administrative  practice  and 
procedure.  Aliens.  Qaims,  Food  Stamps. 
Fraud,  Grant  programs-social  progrHms, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Social  security.  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continuea  to  read  as  follows 

AuUiofity;  7  U.aC  2011-2029  i 

PART  272— REQUIREMENTS  FOR 
PARTICIPATINQ  STATE  AQCNaES 


{272.1    tAnwndvdl 

2.  The  amendment  to  \  272.1(g).  as 
published  at  S3  FR  22292.  June  15. 1988, 
to  add  a  new  paragraph  (g)(98).  is 
adop4ed  fmal  without  change. 

PART  273— CERTIFICATIOH  Of 
EUOIBLE  HOUSCHOLOS  i 


f  273.9    lAnwndwil 

3  bi  S  273.9,  the  regulatory  text  of 
paragraph  (c)(2],  as  published  at  53  FR 
22292.  Iiine  15. 1988.  is  adopted  final 
without  change.  However,  a  technical 
amendment  ii  made  to  redesignate 
curreni  paragraph  (c)(2)  as  new 
paragraph  (c)(13)  and  to  redesignate 
current  paragraphs  (c)(3)  through  (c)(13) 
as  new  paragraphs  {c)(2)  through  (c)(12) 
respectively 

Dale:  May  3.  1989  | 

G.  Scott  Ounn. 

Aclinii  Administrator 

|KR  Uoc.  89-11065  Filed  i-S~m-  8  4,S  atrl 
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DEPARTMENT  OF  TRANSPORT ATJOM 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8S-NM-21>-AO;  Amdl  39-6206] 

Airworttilness  Directives;  Aerospatiale 
Model  ATR42-200  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (F,AA).  DOT. 
ACTKMH:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 

n«>w  dirworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model 
,ATR42-200  ami  -3<X)  series  airplanes, 
v\hif:h  requires  a  one-time  inspection 
and  replacement,  if  necessary,  of  certain 
outboard  bearings  of  the  main  wheel 
assemblies.  This  amendment  is 
prompted  by  reports  of  bearing  failure. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  a  main  landing  gear 
wheel  and  parlial  loss  of  control  of  the 
airplane. 

EFFtCnVt  date:  lune  9.  1989. 
AOORESSCS:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOA  PURTHCII  IMFORMATtON  CONTACT. 
Mr  Robert  McCracken.  Standardization 
Branch.  A.NfM-n3;  telephone  (206)  431- 
1979.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
96168. 

SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
Aeruspatiale  Model  ATR42-200  and - 
300  series  airpianes.  which  requires  a 
one-time  inspection  and  replacement,  if 
necessary,  of  certain  outboard  bearings 
of  the  main  wheel  assemblies,  was 
published  m  the  Federal  Register  on 
January  30,  1989  (54  F'R  4292) 

Interested  persons  have  been  afforded 
an  opportu.iity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  Crtreful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rtile  as  proposed. 

It  IS  estimated  that  38  airplanes  of  U.S. 
resistry  will  be  affected  by  this  AD,  that 


it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  US.  operators  is  estimated  to  be 
S3. 040. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
St<i!es,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
re.sponsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

Ust  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-t49. 
January  12.  1983);  and  14  CFK.  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Applies  to  all  Model  ATR42- 
200  and  -300  series  airplanes,  certificaled 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  a  main  landuig  gewr 

wheel  due  to  defective  bearings,  accomplish 

the  following; 
A.  Within  30  days  after  the  efTeclive  date 

nf  this  AD.  inspect  outboard  bearings.  Part 

Numhrr  (P/N'|  L910349.  of  the  Ural  mnin 


landing  gear  wheels.  Loral  P/N  5006856. 
5006856-1.  5006856-2  and  5006856-3,  and 
replace  those  having  a  "JV"  date  code,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0018.  Revision  2.  dated 
November  15, 198a  and  Loral  Service  Bulletin 
ATR42-32-40-8.  Peform  torqueing  of  the  main 
gear  axle  nut,  in  accordance  with  Lorel 
Service  Bulletin  ATR42-32-40-7. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
|une9, 1989. 

Issued  in  Seattle,  Washington,  on  Apnl  25. 
1989. 

Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-11026  Filed  5-8-89;  8:45  amj 
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14  CFR  Part  39 

(Docket  No.  88-NM-190-AD;  Amdt  3»- 
6205] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplat>es 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  requires  a 
one-time  inspection  of  the  Honeywell- 
Sperry  navigation  equipment  to  ensure 
there  is  no  unauthorized  mixing  of 
certain  Symbol  Generator  Unita  (SGU). 
or  unauthorized  mixing  of  certain 


Attitude  {-leading  Reference  System 
(AFfRS)  components  and  SGU.  In 
addition,  this  AD  would  require 
replacement  of  the  Digital  Air  Data 
Computer  (DADC),  SGU.  and  AHRS 
This  amendment  is  prompted  by  reports 
of  malfunction  and/or  incompatibilitv  of 
the  AHRS,  DADC,  and  SGU  navigation 
equipment  in  laboratory  tests,  This 
condition,  if  not  corrected,  could  lead  to 
improper  SGU/DADC  functioning  and  a 
less  than  required  redundancy  for 
Category  II  flight  operations. 
EFFECTIVE  DATE:  June  9,  1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bavonne. 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch,  AN'M-llS;  telephone  (206)  4,11- 
1565.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Hiphway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
Aerospatiale  Model  ATR^2  series 
airplanes,  which  requires  installation  of 
updated  Attitude  Heading  Reference 
System  (AHRS),  Digital  Air  Data 
Computer  (DADC)  and  Symbol 
Generator  Units  (SGU)  and  a  one-time 
inspection  of  the  Honeywell-Sperry 
navigation  equipment  to  ensure  there  is 
no  unauthorized  mixing  of  certain  SGU. 
or  unauthorized  mixing  of  certain  Al  IRS 
Components  and  SGU,  was  published  m 
the  Federal  Register  on  January  9.  1989 
(54  FR  622). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  supported  the  rule, 
but  stated  that  replacement  of  the 
autopilot/flight  director  (AP/F"D| 
computer  should  not  be  made 
mandatory.  The  FAA  concurs.  L!pon 
further  investigation,  the  FAA  has 
determined  that  replacement  of  the  AP/ 
FD  computer  is  not  necessar>'  for  air 
safety,  since  these  computers  are  fully 
compatible  with  the  new  Attitude 
Heading  Reference  Unit  (AHRU).  SGU, 
and  DADC  components.  TTierefore, 
paragraph  B.4.  has  been  deleted  from 
the  final  rule. 


One  conunenter  objected  to  the 
statement  that  "the  purpose  of  the  AD  is 
to  prevent  the  loss  of  primary  attitude 
and  heading  information,"  since 
previous  changes  to  the  AHRS,  which 
were  made  mandatory  by  AD  88-28-05, 
Amendment  39-6093  (53  FR  51094; 
December  20, 1988),  corrected  the 
problem  of  loss  of  primary  attitude  and 
heading  information.  The  FAA  concurs 
and  has  revised  the  descriptive  language 
in  the  preamble  and  the  final  rule  to 
indicate  that  the  purpose  of  this  AO  is  to 
prevent  improper  functioning  of 
Honeywell-Sperry  navigation  equipment 
and  to  prevent  incompatible 
combination  of  this  equipment. 

Paragraph  A.2.  has  been  revised  to 
clarify  that  the  required  Airplane  Flight 
Manual  Limitation  may  be  removed 
once  the  requirements  of  paragraph  B. 
are  accomplished. 

Additionally,  references  to  the  "Air 
Data  Computer  (ADC)"  have  been 
revised  to  correctly  identify  that 
component  as  the  "Digital  Air  Data 
CorTip liter  (DADC)." 

A  fur  careful  review  of  the  available 
lirita,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operators  nor  increase  the  scope  of 
the  AD. 

It  is  estimated  that  36  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  5  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$7,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FDR  11034;  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 


2.  Replace  the  .Atiitude  Heading  Reference 
System  (AHRS).  in  accordance  with 
.^e^ospallale  Strvice  Bulletin  ATR42-.34- 
0O25  Revision  1   lialed  Auijust  30.  1988. 


with  all  engines  running,  prior  to  each 
airplane  departure.  This  amendment  is 
prompted  by  the  discovery  that  the 
•■FMr:iNF.  rniVJTROI.S"  advisorv 
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determine  the  dispatch  capability  of  the 
aircraft.  The  requirements  of  this  AD  are 
considered  to  be  interim  action, 

Boeino  rtnmmprrial  Aimianoe  io 


Authority:  49  L'.S  C  1354(a).  1421  and  14- 
49  U.S.C.  106ig)  (Revised  Pub,  L  97-449, 
January  12,  1983).  and  14  CFR  11  m 


14  CFR  Part  39 
IDo-kpt  No  eSKW, 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

list  of  Subjects  b  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety  i 

Adoption  of  the  AmendnMnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows:  i 

PART3»-(AIIEN0E01 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aulkority:  48  U.S.C  \ibM»i  H21  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
januAry  12. 1963);  and  14  OH  11.89. 


S  39.13    (AiMfldadl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AaroapatUl*:  AppUe*  to  Model  ATR-42 
leriet  airplanes.  Serial  Numbers  Q03 
through  093.  certificated  in  any  category 
Compliance  is  required  as  indicated. 
unle«a  previotitty  accomplished. 
To  prevent  improper  functioning  of 
Honejrw«U-Sp«Ty  navigation  equipment  and 
to  prarenl  incompatible  combinations  of  this 
aquiptnent  acoomptiah  tb«  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD.  acooBplish  tlie  following  in 
Accordanca  with  Aero«palial«  Service 
BulleUn  ATR42-34-0027,  dated  April  S.  19ea 

1.  Inspect  Hooeywell-Sperry  Symtxil 
Generator  Units  [SGUl  for  unauthorized 
mixing  of  units  in  accordance  with  paragraph 
C(l)  of  the  serytce  bolletin.  Correct  any 
unasthorised  mixing  of  units  prior  to  further 
flight. 

2.  Inspect  Honeywell-Sperry  navigation 
equipmenl  for  unauthori2ed  mixing  of 
Attitude  HMding  Rsfarenca  UoiU  (AllRli) 
and  SCU  In  accordance  with  paragraph*  C.(2) 
and  C(3)  of  the  service  bulletin.  For  airplanes 
with  unauthorized  mixing  of  AHRU  and  SCU. 
prior  to  farther  flight.  Insert  the  following  into 
the  Limitations  Section  2  of  the  Airplane 
Flight  klamial  (AFM).  This  can  be 
accompllshad  by  inserting  a  copy  of  this  AO 
into  the  AFM  and  into  the  Flight  Crew 
Operations  Manual  "Approach  operations 
are  limited  to  Category  I  or  higher  weather 
minima." 

Operate  the  airplane  in  accordance  with 
this  limitation  until  the  requirements  of 
paragraph  B.  of  this  AD  are  accomplished,  at 
which  time  this  limitation  may  be  removed 
from  the  AFM. 

B.  Within  120  days  after  the  effective  dale 
of  this  AD.  accomplish  die  folkiwuig: 

1.  Replace  the  Digitai  Air  Data  Computer 
(DADC),  in  accordance  with  AerospaUdle 
Se.-vice  BulleUo  ATR42-34-0024.  Revision  1. 
da>i^i  August  3a  1988. 


Z.  Replace  the  .Mtilude  Heading  Reference 
Svstem  (AHRS).  in  accordance  with 
Aerospatiale  Strvice  Bulletin  ATR42-.M- 
0025  Revision  1   liated  Au(?u9t  30.  1988. 

3  Replace  the  Symbol  Generator  Units 
(SGU),  in  acairddfice  with  Aerospatiale 
Service  Bultelin  ATR4:-3+-0(126,  Revision  1, 
dated  August  30.  1988. 

C.  ,An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time.  whitJi 
provides  an  acceptable  level  of  safety,  may 
be  used  when  uppmved  by  the  Manager, 
Standardization  Branch.  A.NM-113  FAA. 
Northwest  Mountain  Region. 

Note;  The  ref)uP9l  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PV11|,  who  may  add  any  comments 
and  then  .send  it  to  the  Vtanager. 
StandardizatiDn  Briinch,  ,A.\M-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplar.es  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 

An 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  318  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective 
June  9, 1989 

Issued  In  Seattle,  Washingtoa  on  April  25, 
1<189 

Leroy  A.  Ketlh. 

Manager,  Transport  Airplane  Directorate. 
A  ircraft  Certification  Serrice. 
jFR  Ooc  89-11027  FUed  S-ft-89:  8:45  am) 
MLUNa  cooc  4eiS-1S-<i 
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AlrwonhtoMM  OirectlvM;  Boeing 
Mode)  747  SwiM  AlrptanM  Equipped 
WMti  Pratt  and  Whltn«y  PW4000 
Engines,  and  Model  767  Series 
Airptanee  Equipped  With  Pratt  and 
Whitney  PW4000  or  General  Electric 
CFe-e0C2-6<F  Engines 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
npw  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
and  767  scries  airplanes,  which  requires 
the  Engine  Indication  and  Crew  Alerting 
System  (EICAS)  Status  Page  be  read. 


with  all  engines  running,  prior  to  each 
airplane  departure.  This  amendment  is 
prompted  by  the  discovery  that  the 
•  E.NGINE  CONTROLS'"  advisory 
message  does  not  function  as  intended. 
This  condition,  if  not  corrected,  could 
result  in  overspeed  or  uncommanded 
shutdown  of  the  affected  engine  or 
engines. 
EFFECTIVE  DATE:  May  22,  1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P,0.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA. 
.Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South.  Seattle, 
Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Michael  McRae,  Propulsion  Branch. 
ANM-140S;  telephone  (206)  431-1972, 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The 
'ENGINE CONTROL"  advisory  and 
"ENGINE  CONTROL"  status  messages 
on  Boeing  Model  747  and  767  series 
airplanes  are  intended  to  provide  the 
night  crew  with  Information  that  the 
airplane  is  not  in  a  dispatch-capable 
condition  due  to  problems  detected  in 
the  engine  control.  Normally,  the  flight 
crew  checks  the  status  page  prior  to 
engine  start  to  ensure  the  airplane  is 
capable  of  dispatch.  However,  certain 
self-test  features  of  the  engine  control 
can  only  be  accomplished  after  engine 
start.  Thus,  in  the  event  a  failure  in  the 
engine  control  system  affecting  dispatch 
is  detected  after  engine  start,  the  Engine 
Indication  and  Crew  Alerting  System 
(EICAS)  displays  the  "ENGINE 
CONTROL"  message  as  an  advisory. 

The  manufacturer  has  advised  the 
FAA  that  the  EICAS  will  not  display  this 
advisory  message  as  intended.  The 
status  message  functions  normally, 
however,  and  may  be  used  to  determine 
that  such  a  failure  has  occurred  This 
condition,  if  not  corrected,  could  result 
in  overspeed  or  uncommanded 
shutdown  of  the  affected  engine  or 
engines. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  an 
addition  to  the  FAA -approved  Airplane 
Flight  Manual  (AFM)  which  includes  the 
limitation  that,  prior  to  each  airplane 
dispatch,  with  all  engines  running,  the 
crew  refer  to  the  EICAS  status  page  and 


determine  the  dispatch  capability  of  the 
aircraft.  The  requirements  of  this  AD  arc 
considered  to  be  interim  action, 

Boeing  Commercial  Airplanes  is 
pn'sentiy  working  to  develop  a  design 
change  to  the  EICAS  which  will  provide 
proper  message  function.  When  this 
modification  is  approved  and  available, 
the  FAA  may  consider  further 
ruicmaking  action  to  revise  this  AD  to 
provide  for  a  terminating  action. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
IS  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291,  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  28. 1979),  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursu.int  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S  C,  1354(rt).  1421  and  1423; 
49  U.S.C.  106{k1  (Revised  Pub,  L  97-449, 
lanuary  12,  1983).  and  14  CFR  11  89. 

§3913    I  Amended  I 

2  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Modtl  747  series  airplanes 
equipped  with  Pratt  and  Whitney 
PW4000  engines,  and  Model  767  series 
airplanes  equipped  with  either  Pratt  and 
Whitney  PW4(K«  or  General  Electric 
CF6-flOC;2-B5F  enj<ines.  certificated  in 
any  cjietj.irj   Comphance  is  required 
within  the  next  3  days  after  the  effective 
date  of  this  AD  unless  previously 
accomplished 

To  detect  non-dispatchable  airplane 
cnnfignratinns  after  enai.'ie  slnrt  hut  prior  to 
departure.  ac(,:omplish  the  following: 

A  Add  the  following  to  the  Limitations 
Section  of  the  FA.A  approved  Air;)lane  Flight 
Manual.  (AFM)  This  may  be  accomplished 
by  in.serting  a  copy  of  this  .M)  in  the  AFM: 
"[*ru)r  to  eai.h  depHrture.  with  all  engines 
running,  refer  to  the  F.1CAS  statu?  page 
and  determine  the  dispatch  capability  of 
the  aircraft," 

B.  An  alternate  means  of  compliance  or 

adjustment  of  the  compliance  time,  which 
pro\ides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  OfFice,  FAA. 
Northwest  Mountain  Region. 

Note;  The  re<^ue»t  should  t>€  forwarded 
through  an  FAA  Principal  Operations 
Inspector  (I'OI).  who  may  concur  or  comment 
and  then  send  it  to  the  Manager,  5ieattle 
Aircraft  Certification  Office 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  .AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  ser\'ice  information  from  the 
manufacturer  may  obtain  copies  upon 
request  !ii  Boeing  Commercial 
Airplanes,  P  O.  Box  3707.  Seattle. 
Washington  98124.  This  informa'ior. 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transpo.'t 
Airplane  Directorate.  17f>00  Pacific 
Highway  South.  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Region,  9010 
Easi  Marginal  Way  South,  Se.ittle, 
Washington. 

This  amentimenl  becomt;s  effective 
May  22. 1989. 

Issued  in  Seattle,  Washington,  on  April  26. 

1989 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Seri'ice. 

|FR  Doc.  89-11028  Filed  5-8-89;  8:45  am) 
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14  CFR  Pan  39 

I  Docket  No  e»-NM-  'Sa-AD;  Amdt  »- 
6207] 

Airworthiness  Drectives;  Boeing  of 
Canada,  Ltd  Ce  Havilland  Division, 
Model  DHC-e- 100  Series  Airplanes 

ACf  Ncv:  Federal  Aviation 
Aaministration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  de  Havilland  Model  DHC- 
&-l(X)  series  airplanes,  which  currently 
requires  flight  manual  limitations  to 
prohibit  takeoff,  landing,  and  climb  in   ' 
the  vicinity  of  lightning  or 
thunderstorms,  and  requires  continuous 
ignition  operation  during  takeoffs. 
takeoff  climb  to  1500  feet  above  ground 
level  (ACL),  final  approach,  and  landing 
within  5  nautical  miles  of  lightning  and 
thunderstorms.  That  AD  was  prompted 
by  reports  of  lightning  strike  incidents 
which  damaged  the  electronic  control 
units.  This  amendment  requires 
installation  of  four  modifications  which,  i 
when  incorporated,  will  eliminate  the       t 
unsafe  condition  addressed  and  obviate 
the  need  for  the  Airplane  Flight  Manual 
(Af^)  limitations. 
EFFECTIVE  DATE:  June  9. 1989. 
ADDRESSES:  The  applicable  service 
infnrri  ,t! iiin  may  be  obtained  from 
Boeing  of  Canada.  Ltd..  de  Havilland 
Division.  Carratt  Boulevard. 
Dow ns .  lew.  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  FAA.  New  York 
Aircraft  Certification  Office.  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service,  181  South  Franklin 
Avenue,  Room  202,  Vallry  Sirf  am.  New 
York 

FOR  FURTHER  INH>RMATIOM  CONTACT: 

Mr  Marry  Schoenberger.  Aerospace 
Engineer.  FAA.  New  York  Aircraft 
Certification  Office.  ANE-174.  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
YorV  ir-.Hi    I,  'rp'     •  .■  ■--"■  ~'J1-7421. 

SUPPtfMEMTARV  INFORMAriON:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  ftS- 
14-51-41.  Amendment  39-5440  (51  FR 
36003:  October  8. 1986),  applicable  to 
de  Havilland  Model  DHC-8-100  series 
airplanes,  to  require  installation  of  four 
modifications  which  constitute 
terminating  action  for  the  existing  AD 
and.  when  installed,  allow  the  removal 
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of  certain  operating  limitations 
previously  added  to  the  AFM.  was 

niiKliaKarl  in  tVia  Vaii»Tal  RMoiiitAr  nn 


Regulatory  Flexibility  Act.  A  final 
evaluation  has  been  prepared  for  this 
arfinn  in  rnntninpri  in  the  reoulatorv 


incorporating  electronic  control  unit  (ECU) 
and  signal  conditioning  unit  [SCU]  wiring,  in 
accordance  with  de  Havilland  DHC-8  Service 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
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of  certain  operating  limitations 
previously  added  to  the  AFM,  was 
published  in  the  Federal  Register  on 
December  8. 1988  (53  FR  49554). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  comment  was  received, 
submitted  by  the  aircraft  manufacturer, 
which  requested  that  the  references  to 
'••  •  'or  static  discharge"  in  paragraph 
A.l.  and  A.2.  be  deleted,  since  a  static 
discharge  will  not  result  in  induced 
transients  which  will  upset  electronic 
engine  controls.  The  FAA  concurs  and 
the  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
d.)ta,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  described.  The 
F/\A  has  determined  that  this  change 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

It  is  estimated  that  40  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD  and 
that  it  will  take  a  total  of  approximately 
120  manhours  per  airplane  to 
accomplish  the  required  actions. 
Modification  8/0597  in  itself  will  require 
approximately  98  of  these  manhours  to 
accomplish.  Because  of  the  extent  and 
criticality  of  procedures  involved  in 
installing  this  particular  modification, 
de  Havilland  is  sending  a  team  to  the 
operators  to  perform  its  installation.  The 
kits  for  all  four  modifications  will  be 
supplied  to  operators  by  de  Havilland 
and/or  Pratt  &  Whitney  of  Canada  (the 
engine  manufacturer)  at  no  or 
reimbursed  cost  for  parts  and  labor 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  under  the  criteria  of  the 


Regulatory  Flexibility  Act.  A  final 
evaluation  has  been  prepared  for  this 
action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation  Aircraft.  Aviation 
safety,  Safety 


Adoption  of  the  AmendmenI 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{ AMENDED! 

V  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1354(a),  1421  and  1423: 

49  U.S.C,  I(36(«l  (Revised  Pub.  L  97-»49. 
lanuar>'  12,  19831  and  14  CFR  U  89. 

}  39,13    [Amended] 

2.  Section  39.13  is  amended  by 
revising  AD  85-14-51-Rl.  Amendment 
39-5440  (51  FR  36003;  October  8,  1986), 
as  follows: 

Boeing  of  Canada,  Ltd..  de  Havilland 

Division:  Applies  to  Model  DHC-6-100 

series  airplanes,  senal  numbers  up  to 
and  including  93.  certificated  in  any 
rategoi7  Compliance  required  as 
indicated,  unless  previou.sly 
accomplished 
To  minimize  the  danger  of  lightning 
Iransienlinduced  damage  to  the  electronic 
engine  conlrol  units,  accomplish  the 
following: 

A.  Prior  to  further  flight,  incorporate  the 
following  limitations  into  the  Limitations 
Section  of  the  Airplane  Flight  Manual  (AFM). 
This  may  be  accomplished  by  including  a 
copy  of  this  AD  in  the  AFM. 

1  To  preclude  unacceptable  loss  of  power 
dunn),;  critical  phases  of  flight,  takeoff  is 
prohibited  when  lightning  or  thunderstorms 
are  observed  or  reported  wiihir  S  nautical 
m.iles  of  the  takeoff  climb  path  of  the 
airplane,  or  when  existing  weather  conditions 
may  reasonably  be  expected  to  re.sult  in  a 
lightning  stnke. 

2.  Operating  with  engine  ignition  selected 
to  manual  is  required  when  operating  below 
1500  feet  ACL  within  5  nautical  miles  of  any 
observed  or  reported  lightning  or 
thunderstorms,  or  any  weather  condition  that 
may  reasonably  be  expected  to  result  in  a 
lightning  strike 

B.  Within  12  months  after  the  effective  date 
of  this  amendment,  install  the  following 
modifications.  Installation  of  all  four  of  these 
modifications  constitutes  terminating  action 
for  this  AD.  and  the  operating  limitations 
required  by  paragraph  A.,  above,  may  then 
b«  removed  from  the  AFM. 

1.  ModifiMlion  No.  8/0597  installation  of 
left  and  nghl  shielded  harnesses 


incorporating  electronic  control  unit  (ECU) 
and  signal  conditioning  unit  (SCU)  wiring,  in 
accordance  with  de  Havilland  DHC-8  Service 
Bulletin  8-73-7,  Revision  E,  dated  October  14, 
1988. 

2.  Modification  No.  8/0598,  installation  of 
improved  engine  grounding  jumpers,  in 
accordance  with  de  Havilland  DHC-8  Service 
Bulletin  8-71-10.  Revision  B.  dated  October 
14,1988 

3.  Modification  8/0964,  replacement  of  the 
electrical  wiring  harness  assembly.  In 
accordance  with  de  Havilland  DHG-8  Service 
Bulletin  8-72-2,  Revision  A.  dated  October 
14, 1988. 

4.  Modification  8/0813,  insLillation  of  an 
SCU  grounding  strap  on  Pratt  &  Whitney 
PW120A  engines,  in  accordance  with 

de  Havilland  DHC-8  Service  Bulletin  8-72-4, 
Revision  A  dated  October  14, 1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office  (ANE- 
170),  FAA.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

Note:  If  appropriate,  the  request  should  be 
forwarded  through  an  FAA  Principal 
Maintenance  Inspector  (PMl),  who  will  either 
concur  or  comment,  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


AU  persons  affecterl  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada.  Ltd„ 
de  Havilland  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  the 
FAA.  New  York  Aircraft  Certification 
Office,  Engine ^nd  Propeller  Directorate, 
Aircraft  Certification  Service.  181  South 
Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York. 

This  amendment  amends  Amendment 
3&-5440,  AD  85-14-51-Rl. 

This  amendment  becomes  effective 
lune  9, 1989. 

Issued  in  Seattle.  Washington,  on  April  25, 
1980. 

Leroy  A  Keith, 

Manager.  Trtuispori  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  8»-n029  Filed  5-8-89:  8:45  pm| 
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14  CFR  Part  39 

I  Docket  No.  aS-NM-ISe-AD;  AmdL  39- 
6209) 

Ainworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series,  Model 
DC-9-80  Series,  including  Model  MD- 
BS, and  C-9  (Military)  Series  Airplanes, 
Equipped  With  Hinged  Evacuation 
Slide  Covers 

agency:  Federal  Avmtion 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  certain  McDonnell  Douglas  Model 
DC-9  series.  Model  DC-9-^  series. 
including  Model  MD-88,  and  C-9 
(Military)  series  airplanrs.  which 
requires  replacement  of  the  evacuation 
slide  girt  bar  forward  stowage  clip  on 
forward  emergency  exit  doors.  This 
amendment  is  prompted  by  reports  of 
the  evacuation  slide  girt  inadvertently 
catching  on  the  evacuation  slide  girt  bar 
forward  stowage  clip.  This  condition,  if 
not  corrected,  could  prevent  the 
emergency  exit  from  being  opened, 
which  could  jeopardize  the  safe 
evacuation  of  the  airplane. 
EFFECTIVE  DATE:  June  12. 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach. 
California.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  3229 
East  Spring  Street  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Robert  M.  Stacho,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-131L.  FAA.  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California;  telephone 
(213)  988-5338. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-9  series. 
Model  DC-9-80  series,  including  Model 
MD-88,  and  C-9  (Militarj-)  series 
airplanes,  equipped  with  hinged 
evacuation  slide  covers,  which  requires 
replacement  of  the  evacuation  slide  girt 
bar  forward  stowage  clip  on  forward 
emergency  exit  doors,  was  published  in 
the  Federal  Register  on  January  13,  1989 
(54  FR  8544). 

Interested  persons  have  been  afforded 
nn  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurred  with  the 
proposed  AD  and  further  requested  thai 
the  random  periodic  slide  inflation 
testing  of  the  siide  installation,  while  on 
the  aircraft,  be  pirlonripd  to  improve  the 
ovfTnil  rpliability  of  the  evacuation 
systems  for  all  aircraft.  The  FAA 
considers  this  request  to  be  outside  the 
scope  of  the  proposed  AD,  and  has 
determined  thai  replacement  of  the 
forward  lijirt  bm  stowage  chp  vvi;! 
correct  the  potential  unsafe  condition. 

Another  commenter  had  no  objection 
to  the  proposed  AD.  but  requested  the 
compliance  time  be  exti  .nded  from  six 
months  to  twelve  month."*.  The 
commcr.tLT  e.'timated  that  ten  months 
was  required  to  complete  its  fleet  after 
the  parts  became  available.  The  FAA 
does  not  concur  with  the  commenter's 
request.  The  FAA  has  been  advised  by 
the  manufacturer  that  ample  parts  are 
available.  The  modification  is  not 
difficult  to  accomplish  and  will  take 
approximately  two  manhours  per 
airplane.  Therefore,  the  FA.^  dons  not 
concur  that  addition;  1  time  is 
warranted 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  1,500  Model 
DC-9  series.  Model  DC-9-^  serie.s, 
including  Mode!  MD-88,  and  C-9 
(Military')  series  airplanes  in  the 
worldwide  fleet.  It  is  estimated  that  im 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  t,.ke 
approximately  2  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  wiD  be  S40 
per  manhour.  The  cost  of  required  parts 
is  estimated  to  be  $100  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operate,  s  is 
estimated  to  be  $28,800. 

The  regulations  adopted  herein  will 
not  have  subptantial  direct  effects  on  the 
States,  on  tne  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
With  Executive  Order  12612.  it  is 
determined  that  this  fin.il  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  A.sses8ment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"maJDi  rule"  under  Executive  Order 
12291,  (2)  IS  not  a  "significant  nilp 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28. 


1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  final 
evaluation  has  been  prepared  for  this 
action  and  is  contained  in  the  regulatory 
docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  ;t  r  I  R  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 

RoKuIations  <iS  follows: 

PART  39— i AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autbority:  49  US.C.  1354(a).  1421  and  1423: 
49  U.S.C.  10«Hg)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    I  Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 

directive 

McOoDiMilJ  Dou)^&:  Applies  to  McDonnell 
Douglas  Model  DC-*  Series.  Model  DC- 
9-80  series,  incltirtinj!  Mrxlel  MD-8B,  and 
C-0  (Military)  si'if.  .«   pianem,  equipped 
with  hinjjed  e\ai  un!   .r  slide  cover 
assemblies,  as    sti  :    r  McDonnell 
Douglai  Alert  Service  Bulletin  A2S-2BQ. 
Revision  1,  dated  September  23, 1968, 
certificated  in  any  cate{(ory.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  minimize  the  possibility  of  an  unusable 

emergency  exit  accomplish  the  following; 

A.  Withia  8  months  after  the  effective  date 
of  this  AD,  replace  the  evacuation  slide  girt 
bar  forwafd  atowage  cbp  in  accordance  with 
the  AccoapUahaent  Instructions  of 
McDonneil  Dou^as  Alert  Service  Bulletin 
A25-299,  RevisioB  1,  dated  September  23. 
1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  l>ot 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
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manufacturer  may  obtain  copies  upon  Part  71  of  the  Federal  Aviation 

request  to  McDonnell  Douglas  Regulations  was  repubhshed  in 


Casfly,  IL  [Raviaed] 

That  airspace  extending  upward  from  700 
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For  Purchase — 
Individual  SIAP  copies  may  be 

nbtninpH  frnm- 


A'-space  System  or  the  application  of 
new  or  revised  criteria  Some  S1,'\P 
amendments  mav  have  been  nrmidimiv 


PART  97— (AMENDED) 

1.  i'he  authoritv  citation  for  Pwri  07 
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manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach  California  90846.  Attention: 
Director  of  Publications,  Cl^lOO  (54-80). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California. 

This  amendment  becomes  effective 
June  12, 1989. 

Issued  in  Seattle.  Washington,  on  April  26, 
1989. 
Laroy  A.  Kflith. 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certjfication  Service. 

[FR  Doc.  89-11030  Filed  5-8-89;  8:45  am] 
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lAlnptcm  Dockvt  No.  89-AQL-4] 

Alteration  of  Transition  Area;  Casey,  IL 

AOCMCV.  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

SUMauirv:  The  nature  of  this  action  is  to 
alter  the  Casey,  IL  transition  area  to 
accommodate  existing  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  Casey  Municipal  Airport. 
Casey,  IL  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
EFFICnvt  OATt  0901  u.t.c,  July  27,  1989 
FOA  FURTHER  INFORMATION  CONTACT. 
Harold  G.  Hale.  Air  Traffic  Division, 
Airspace  Branch.  AGl^520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPUMENTARV  INFORMATKMC 

History 

On  Thursday,  March  2,  1989.  the 
Federal  Aviation  Administration  (F.AA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  transition  area 
airspace  near  Casey,  IL  (54  FR  8760) 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  th:s 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 


Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  lanuary  ,1, 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
transition  area  airspace  near  Casey,  IL 
The  extensions  extend  from  the  5  mile 
radius  area  to  8.5  miles  southwest  and 
northeast  of  the  airport;  and  within  4.25 
miles  each  side  of  the  220'  bearing  and 
the  035°  bearing  from  the  airport.  The 
realignment  of  existing  SIAPs  requires 
that  the  FAA  alter  the  designated 
airspace  to  insure  that  the  procedures 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  the  procedures  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace.  Aeronautical  maps  and  charts 
will  reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  fiight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 

'significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
cntPria  of  the  ReRulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  lo  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 

amended  as  follows; 

PART  71— (AMENDED) 

1.  The  authority  citation  for  Part  71 

continues  to  read  as  follows; 

Authority:  4^  l^  S C  i:}48|a).  13541a).  1510; 
Expcutive  Order  10854;  49  L'  S  C.  106(g) 
(Revised  Pub.  L  97^49.  January  12-  1983):  14 
CFR  n  69. 

$71,181    (AnMndad) 

2.  SfCtiDH  "1  Ifil  13  amended  as 
foilows. 


Caafly,  IL  [Ravisad) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  Casey  Municipal  Airport.  Casey.  IL  (lat. 
39°18'07'  N.,  lon«.  BS'OCIS"  W.)  and  within 
4.2fi  miles  each  side  of  the  220*  bearing  from 
the  airport  extending  from  the  5  mile  radius 
area  to  8.5  miles  southwest  of  the  airport;  and 
within  4.25  miles  each  side  of  the  035"  bearing 
from  the  airport  extending  from  the  5  mile 
radius  to  8.5  miles  northeast  of  the  airport. 

Issued  in  Des  Plaines.  Illinois  on  April  20. 
1989. 

Teddy  W.  Burdum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  89-11032  Filed  5-8-88;  8:45  ami 
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14  CFfl  Part  97 

(Dociict  No.  258«4;  Amdt  No.  13M1 

Standard  Instrument  Approacli 
Procedurer,  Miacellaneous 
Amendments 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule.     

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  flight  operations  under  instrument 
fiight  rules  at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  1. 1980,  and  reapproved  as 
of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW'., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  FVinting  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACr 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^20),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S  C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
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Ai-space  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  fiight  safety  relating  directly 
to  published  aeronautical  charts  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  iin 
effective  date  at  least  30  days  after 
publication  is  provided 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TF.RPs).  In  developing  these 
SIAPs.  the  TERre  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  Immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  1  find  that  notirp  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  da.\  s 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
nerpssar>'  to  keep  them  operationally 
current.  Il,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a    significant  rule"  under  DOT 
Rpgi.latory  Policies  and  Procedures  (44 
FR  11034;  February  26.  l'J79);  and  (3) 
dof.s  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  ha\e  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  97 

Approaf:hes,  Standard  instruments. 
Incorporation  by  reference. 

Issued  in  Washington.  DC.  on  April  28. 

19«9 

Robert  L  Goodrich. 

Dirpdor.  Flight  .'^inntiards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishinfj.  amending, 
suspending,  or  revoking  Standard 
Instrumpnl  Approach  Procedures, 
effective  at  0901  g.m,t,  on  the  dates 
specified,  as  follows: 


PART97— lAMENDEDl 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

\uihonty:  49  U.S.C  134a  1354(a).  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub  L  97-449. 
January  12, 1983;  and  14  CFR  n.49(b)(2)). 

By  amending:  J  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  S  97.25  LOC,  LOC/DMF^ 
LDA.  LDA/DME.  SDF.  SDF/DME; 
5  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME 
MLS/RNAV:  $  97.31  RADAR  SIAPs: 
§  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SL\P8,  identified  as  follows: 

Effective  July  27.  1989 

Uke  In  the  Hills,  IL— Lake  in  the  Hills.  VOR 

RWY  28.  Amdt.  1 
Utica,  Ml— Merz-Macomb.  VOR-A.  Amdt.  2 
Utica.  Ml— Berz-Macomb.  NDB  RWY  22. 

Amdt.  4 

Effective  June  29.  1989 

Little  Falls.  MN— Little  Faili-Morrison 

County.  NDB  RWY  30.  Amdt.  3 
Minneapolis.  MN — Anoka  County-Blaine 

Arpt  (Janes  Field).  VOR  RWY  8.  Amdt.  10 
Minneapolis,  MN — Anoka  County-Elaine 

Arpt  (Janes  Field),  VOR/DME  RWY  26. 

Amdt.  3 
Minneapolis.  MN — Anoka  County-Blaine 

Arpt  (Janes  Field),  RNAV  RWY  17,  AmdL  2 
Minneapolis.  MN— Crystal  VOR-A.  AmdL  9 
Mount  Vernon,  OH— Knox  County.  RNAV 

RWY  la  Orig. 
Baytown.  TX— RWJ  Airpark.  VOR-A.  Amdt 

i,  CANCELLED 
Ba>  town.  TX— RWJ  Airpark.  VOR/DME 

RWY  32.  Amdt.  3 
Baytowa  TX^iWJ  Airpark.  RNAV  RWY  26, 

Orig. 

Effective  June  J.  1989 

Fort  Lauderdale,  FL — Fort  Lauderdale/ 
Hollyv»-ood  Intl,  LOC  RWY  13,  Orig. 

Effective  April  26.  1989 

Charleston,  SC— Charleston  AFB/lntl. 
RADAR-1.  Amdt.  16 

The  FAA  published  an  Amendment  in 
Docket  No.  25878,  Amdt.  No.  1398  to  Part 
97  of  the  Federal  Aviation  Regulations 
{VOL  54  FR  No.  76  Page  16105;  dated 
Friday.  April  21. 1989)  under  \  97.29 
effective  April  8. 1989.  which  is  hereby 
amended  as  follows; 

Kenosha.  WI— Kenosha  Muni.  ILS  RWY  6L 

Orig.  should  read: 
Kenosha,  WI— Kenosha  Muni.  ILS  RWY  6(.. 

Amdt.  1 

|KR  Doc.  89-11031  Filed  S-8-B9;  8.45  pmj 
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waiver  of  the  matching  funds 
requirement  would  negate  the  ability  of 

thp  insfitntinn  tn  ;iHr,4r'  funds  from 


12,S9,.'J03    Umitations, 

Subpart  6— Space  Grant  Review  Panel 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  M.iv  9.  1989  /  Rul 


uTi; 


Re^ulatians 


1 98R 1 


(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 


(m)  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia. 

the  Cnmmiinwi3:illln   nf  Pm  rtn  Rif-n     »Vio 


and  Federal  programs  concerned  with 


space  issues. 

f  _»   t«    -L      It   I. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4  CFR  Part  1259 

RIN  270O-AA75  | 

National  Space  Grant  CoUeue  and 
FeilowaMp  Program 

AQCNCY*.  NdUonal  Aerunjuuc!*  nr  J 
Space  Administration  (NASA) 
ACTION:  Final  rule. 

SUMMAHv;  This  final  rule  establishf-s 
NASA  policies,  responsibilities,  anfl 
procedures  relative  to  the  National 
Space  Grant  College  and  Fellowship 
Program  established  by  Title  II  of  ihe 
National  Aeronautics  and  SpacH 
Administration  Authorization  Act  cf 
1988.  This  program,  throiiqh  the 
designation  of  Space  Grant  colleges/ 
consortia  and  the  establishment  of 
Space  Grant  programs  and  fellowships. 
is  designed  to  broad.'n  the  base  of 
universities  and  indi-.  ui'idis  contributing 
to  and  benefiting  from  aprospace 
science  and  tpchnology  and  ultimately 
contribute  to  the  dev».?lopment  rimi 
utilization  of  space  resources. 
fF«cnvi  DATt  May  9,  1989 
ADOflCSS:  F^ucational  Affatn>  Division. 
Code  XE,  NASA  Headquarlers. 
Washington,  DC  20546. 
FOM  FUITTMER  INFORMATION  CONTACT. 
Elaine  T  Schwartz.  2t]2/ 453-8344. 
tUPPtCMCNTANY  INFORMATION:  NASA 
published  a  proposed  rule  establishing 
its  policies,  responsibilltit's  and 
procedures  relative  to  the  .National 
Space  Grant  College  and  Fellowship 
Program,  in  the  Federal  Re^ster  on 
March  13,  1989.  (54  FR  103.57]  Comments 
from  two  sources  were  received  F,.ii:h 
commenler  requested  th-)t  the 
requirement  for  matching  funds  be 
waived  for  Flistoncally  Black  Colleges 
and  Universities  (HBCU  s).  Both 
requested  specific  language  assnring 
that  HBCU's  may  participate  fully  in  thn 
program,  one  by  urging  that  a 
representative  number  of  HBCU  s  be 
designated  as  Space  Grant  Colleges/ 
Consortia   Both  requested  that  N,AS,A 
place  greater  emphasis  on  HBCU 
undergraduate  science  and  engineenn« 
programs,  specifically  with  regard  to  the 
participation  of  women  and  minorities. 

A  major  objective  of  the  .National 
Space  Grant  College  and  Fellowship 
Program  is  the  broadening  of  thH 
university  network  participa'in^  with 
NASA  in  aerospace  activities.  The 
program  has  been  specifically  dt^signetl 
to  require  major  aerospace  universit.t^s 
to  collaborate  with  and  invulve  HB("U's 
and  other  schools  nut  qualifying  for 
det-ignatinn  in  cooperative  activities.  A 


waiver  of  the  matching  funds 
requirement  would  negate  the  ability  of 
the  institution  tri  attrdct  funds  from 
other  sources,  thus  obviating  the 
objective  of  university  /industry 
collaboration  .N.AS.A  believes  that  the 
final  program  announcement  reflects 
considerable  emph.isis  on  education  at 
all  levels,  particularly  undergraduate, 
and  especially  on  the  involvement  of 
underrepresented  minority  groups  and 
women  in  all  aspects  of  the  program. 

\.\S.\  tie::eves  the  issues  raised  by 
the  commenters  are  adequately 
addressed  m  the  prog.'-am  as  currently 
designed  and  do  not  need  to  be 
amended  to  the  regulations. 

N.-\S.'\  has  determined  that  this  rxile 
d'les  not  constitute  a  major  mle  for  the 
purpose  of  Executive  Order  12291  and  il 
will  not  have  a  sign'ficant  economic 
impart  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Art 

List  of  Subjects  in  U  CFK  Pari  1259 

Aerospace,  Consortium.  Fellowship 
program,  Hisher  educjition.  Space. 
Space  grant  college 

Part  1259  is  added  to  Title  14,  Chapter 
V  to  read  as  follows: 

PART  1259— NATIONAL  SPACE 
GRANT  COLLEGE  AND  FELLOWSHIP 
PROGRAM 

Subpart  1— Basic  Policy 

Sec. 

1259.100     S<;i)pe  of  pari. 

1259  Vri     Definitions 

125a.l02     (general  p«jiicv 

U.59  103     Spni.ial  julhoriti.'U — Kift 

aci.eptdiice  and  other  F>di;rdi  funding. 

Subpart  ^— Space  Grant  Proyvm  and 
Protect  Awarda 

l.:.i9,20<l     DfStTiptioii. 

1 2.')9  21)1     Tyi^'S  of  Space  tjrani  prr)«ram  and 

pr<i|p(  I  jwards — r>'Kvii.<r  and  spe'  uii. 
1259 -'(C     Application  procedures. 
1259.203    Limitations. 

Subpart  3— National  Neads  Grants 

125y  W)  [Jfscr'p'ii.ui 

1259J01  ldenlifii.rft)un  of  nrflion,.!  nei>i!s 

12.59  302  Application  procedi^ies. 

1259  103  Limitations. 

Subpart  4— Space  Grant  College  and 
Consortium  Designation 

1259.400    Description. 

1259401     Responsibilities. 

1259  402     Basic  criteria  and  application 

procedures. 
1299  403    Limitations. 
12S9  404    Suspension  or  lermlnation  of 

'Insij^nation. 

Subpart  5 — Space  Grant  Feltowshtps 

1259.500  Description. 

1259.501  Responsibilities. 

1259.502  Application  procedures. 


12.59.503    Umitations. 

Subpart  6— Space  Grant  Revtew  Panel 

1259.600  Panel  description. 

1259.601  Establishment  and  composition. 

1259.602  Conflict  of  interest. 
12,'>'Mi()3  Responsibilities. 

Authoritv:  Pub  L  100-147. 101  Stat.  aw»- 
H75  42  U  S.C.  2486;  42  VS.C.  24.5Z 

Subpart  1— Basic  Policy 

§  1 259. 1 00    Scope  of  part 

(a)  This  Part  1259  establishes  the 
policies,  responsibihfies  and  procedures 
relative  to  the  National  Space  Grant 
Colle>(e  and  Fellowship  Program 
esia'  '  shed  by  Title  11  of  the  National 
Aeronautics  and  Space  Administration 
Authorization  Act  of  1988  (Pub.  L  100- 
147,  Oct.  30,  1987, 101  Stat.  869-875,  42 
use.  2486).  This  statute  authorizes  the 
Administrator  of  the  National 
Aeronautics  and  Space  Atlministraiion 
(NAS.A),  in  order  to  carry  out  the 
purpo.ses  of  the  National  Space  Grant 
College  and  Fellowship  Act  (the  Act),  to 
accept  conditional  or  unconditional  gifts 
and  donations,  to  accept  and  use  finds 
from  other  Federal  departments, 
agencies  and  instrumentalities,  to  make 
awards  with  respect  to  such  needs  or 
problems  and  to  designate  Space  Grant 
colleges.  It  further  directs  the 
Administrator  to  establish  a  graduate 
fellowship  program  to  provide 
educational  assistance  to  qualified 
individuals  in  fields  related  to  space, 
and  to  establish  an  independent 
committee  known  as  the  Space  Grant 
Review  Panel  to  review  and  advise  the 
Administrator  with  respect  to  Space 
Grant  programs. 

|b)  The  regulations  of  this  part  do  not 
apply  to  awards  made  by  NASA  under 
any  other  authority. 

§  1259.101     Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a;  "Field  related  to  space"  means  any 
academic  discipline  or  field  of  study 
(including  the  physical,  natural  and 
biological  sciences,  and  engineering, 
space  technology,  education,  economics, 
sociology,  communications,  planning, 
law.  international  affairs  and  public 
administration)  which  is  concerned  with 
or  likely  to  improve  the  underslandn-.g. 
assessment,  development  and  uti'izniion 
of  space. 

(b)  "Institution  of  higher  education" 
means  any  college  or  university  in  ;iny 
State  which: 

(1)  Admits  as  regular  students  on'v 
individuals  who  have  a  certificate  .if 
graduation  or  equivalent  from  a 
secondary  school; 
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(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education: 

(3)  Provides  an  educational  program 
for  which  a  bachelor's  degree  or  other 
higher  drgree  is  awarded; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(c)  "National  of  the  United  States" 
means  a  citizen  of  the  United  States  or  a 
native  resident  of  a  possession  of  the 
United  States.  It  does  not  refer  to  or 
include  a  citizen  of  another  country  uhu 
has  applied  for  United  States 
citizenship. 

(d)  "Panel"  means  the  Space  Grant 
Review  Panel  established  pursuant  to 
section  210  of  the  Act. 

(e)  "Person"  means  any  individual, 
public  or  private  corporation, 
partnership  or  other  association  or 
entity  (including  any  Space  Grant 
college.  Space  Grant  consortium, 
institution  of  higher  education,  institute 
or  laboratory),  or  any  State,  political 
subdivision  thereof,  or  agency  or  officer 
of  a  State  or  political  subdivision 
thereof. 

(f)  "Space"  means  "aeronautical  and 
space  activities"  which  has  the  meaning 
given  to  such  term  in  section  103(1)  of 
the  .National  Aeronautics  and  Space  Act 
of  195a  as  amended  (42  U.S.C.  2452). 

(g)  "Space  Grant  college"  means  any 
public  or  private  institution  of  higher 
education  which  is  designated  as  such 
by  the  Administrator  or  designee 
pursuant  to  section  208  of  the  Act. 

(h)  "Space  Grant  regional  consortium" 
means  any  association  or  other  alliance 
which  is  designated  as  such  by  the 
Administrator  or  designee  pursuant  to 
section  208  of  the  Act. 

(i)  "Space  Grant  program"  means  any 
program  which: 

(1)  Is  administered  by  any  Space 
Grant  college.  Space  Grant  regional 
consortium,  institution  of  higher 
education,  institute,  laboratory  or  State 
or  local  agency;  and 

(2)  Includes  two  or  more  projects 
involving  education  and  one  or  more  of 
the  following  activities  in  the  fields 
related  to  space: 

(i)  Research; 

(ii)  Training;  or 

(iii)  Advisory  services. 

(j)  "Space  Grant  program  award" 
means  any  award  contemplated  under 
section  206(a)  of  the  Act. 

(k)  "Special  Space  Grant  program 
award"  means  any  award  extended 
under  section  206(bl  of  the  Act. 

(1)  "Specific  national  need  grant" 
means  any  award  extended  under 
section  207  of  the  Act. 


(ni)  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia. 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Lslands  and  any  other  territory 
or  possession  of  the  United  States. 

(n)  "State  Space  Grant  cooperating 
institution"  means  any  institution  of 
higher  education  in  a  State  which  does 
not  have  a  designated  Space  Grant 
college  that  is  named  by  the 
Administrator  or  designee  to  provide 
selected  Space  Grant  program  functions 
within  that  State 

§1259.102    General  policy. 

(a)  In  accordance  with  subsections 

103(a)(2)  and  (3)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended.  (42  U.S.C.  2457(a)(3)).  it  is 
NASA's  policy,  through  various 
educational  programs,  to  provide  direct 
support  for  and  encouragement  to 
teachers,  students  and  prospective 
students  in  fields  related  to  space 

(b)  In  compliance  with  the  Nationril 
Space  Grant  College  and  Fellowship  Act 
(42  U.S.C.  2486).  il  shall  be  NASA's 
purpose  to: 

(1)  Increase  the  understanding. 
assessment,  development  and  utilization 
of  space  resources  by  promoting  a 
strong  educational  base,  responsive 
research  and  training  activities  and 
broad  and  prompt  dissemination  of 
knowledge  and  techniques; 

(2)  Utilize  the  abilities  and  talents  of 
the  universities  of  the  .Nation  to  support 
and  contribute  to  the  exploration  and 
development  of  the  resources  and 
opportunities  afforded  by  the  space 
environment; 

(3)  Encourage  and  support  the 
existence  of  interdisciplinary  and 
multidisciplinary  programs  of  space 
research,  to  engage  in  activities  of 
training  (including  teacher  education), 
research  and  public  service  and  to  have 
cooperative  programs  with  industry; 

(4)  Encourage  and  support  the 
existence  of  consortia,  composed  of 
university  and  industry  members,  to 
advance  the  exploration  and 
development  of  space  resources  in  cases 
in  which  national  objectives  can  be 
better  fulfilled  than  through  the 
programs  of  single  universities; 

(5)  Encourage  and  support  Federal 
funding  for  graduate  fellowships  in 
fields  related  to  space; 

(6)  Support  activities  in  colleges  and 
universities  generally  for  the  purpose  of 
creating  and  operating  a  network  of 
institutional  programs  that  will  enhance 
achievements  resulting  from  efforts 
under  this  Act;  and 

(7)  Encourage  cooperation  and 
coordination  among  Federal  agencies 


and  Federal  programs  concerned  with 
space  issues. 

(c)  It  shall  be  NASA's  policy  to 
designate  Space  Grant  colleges.  Stale 
Space  Grant  cooperating  institutions 
and  Space  Grant  regional  consoilia  and 
award  fellowships,  grants,  contracts  and 
other  transactions  competitively  in  a 
merit-based  review  process. 

(d)  It  shall  be  NASA's  policy  to 
designate  and  make  awards  without 
discriminating  on  the  basis  of  sex,  race, 
color,  religion,  national  origin  or 
handicap. 

5  1259,103     Special  auino'iHf!.  - -gi" 

acceptance  ana  othe'  f'eae-.:»i  funciif^q. 

(1)  In  order  to  carry  out  the  provisions 
of  the  Act,  the  Administrator  is 
authorized  to  accept  conditional  or 
unconditional  gifts  or  donations  of 
services,  money  or  property,  real, 
personal  or  mixed,  tangible  or 
intangible.  This  authority  is  delegated  to 
the  Director,  Educational  Affairs 
Division. 

(2)  The  Administrator  or  designee  may 
decline  any  gift  or  donation  thai  the 
Administrator  determines  is  not  in 
accord  with  the  purposes  of  the 
program.  Also,  conditional  gifts  or 
donations  that  are  not  in  compliance 
with  the  Act  or  the  implementing 
regulations  shall  be  declined.  NASA 
may  use  a  reasonable  amount  from  a  gift 
or  donation  to  cover  any  administrative 
costs  associated  with  such  gift  or 
donation. 

(b)  Acceptance  and  use  of  funds  from 
other  Federal  agencies: 

(1)  To  carry  out  the  provisions  of  the 
Act  the  Administrator  is  authorized  to 
accept  and  use  funds  from  other  Federal 
departments,  agencies  and 
instrumentalities  to  pay  for  awards 
under  this  program.  This  authority  is 
delegated  to  the  Director,  Educational 
Affairs  Division. 

(2)  The  Administrator  or  designee  may 
decline  any  such  funds  when  the 
Administrator  determines  acceptance 
would  not  be  in  accord  with  the 
purposes  of  the  program.  NASA  may  use 
a  reasonable  amount  from  transferred 
Federal  funds  to  cover  any 
administrative  costs  associated  with 
such  transfer. 

Subpart  2— Space  Grant  Progiani  anu 
Project  Awards 

§1269.200     Descrintion. 

Awaros  are  auinorized  to  establish 
any  Space  Grant  and/or  fellowship 
program  or  project  if  such  program  or 
project  will  further  the  purposes  of  the 
Act. 
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ftsaiJOl    TypM  of  8p«e«  Qrant  pro«rwn 
•nd  pre(Mt  wwnto-ftgutw  tod  sp^eiK 

(a)  A  regular  Space  Grant  program  or 
project  award  shall: 

(t]  Be  funded  by  NASA  up  to  6ft 
percent  of  the  total  cost  of  the  Space 
Grant  award  and/or  fellowship  program 
Involved;  or 

(2)  Be  funded  up  to  100  percent  of  its 
cost  if  funded  by  another  Federal  entity 

(b)  A  special  Space  Grant  program  or 
project  award  may  be  funded  up  to  100 
percent  of  the  total  cost  of  the  special 
project  if  the  Administrator  or  designee, 
the  Director,  Educational  Affairs 
Oivisioiu  finds  that: 

(1)  No  reasonable  means  is  available 
through  which  the  applicant  can  meet 
the  matching  requirements  for  a  regular 
Space  Grant  award  under  paragraph  (a) 
of  this  section; 

(2)  The  probable  benefit  of  such 
project  outweighs  the  public  interest  In 
such  matching  requirement;  and 

(3)  The  same  or  equivalent  benefit 
cannot  be  obtained  through  the  award 
of  a  regular  Space  Grant  program  or 
project  award  under  paragraph  (a)  of 
this  section  or  the  award  of  a  specific 
national  need  grant  under  section  207  of 
the  Act. 

(  12S9J02    Appte«t»on  pfOC«Air««. 

(a)  The  opportunity  to  apply  shall  be 
announced  by  the  Director,  Educational 
Affairs  Division. 

(b)  The  application  procedures  and 
evaluation  guidelines  for  awards  under 
this  section  will  be  included  in  the 
announcements  of  such  programs 

(c)  The  applications  will  be  reviewed 
by  a  peer  review  merit  selection  pane! 
appointed  by  the  Dir«!Ctor.  Educational 
Affairs  Division. 

{  1259.203    UmlUtlons. 

Public  Law  100-147.  Section  206(d)  (2) 
and  (3),  states  that: 

(a)  Funds  for  awards  made  umier  this 
section  may  not  be  used  to; 

(1)  Purchase  land; 

(2)  Purchase,  cons'ruct.  pre.sfrve  or 
repair  any  building;  or 

(3)  Purchase  or  construct  any  launch 
facility  or  launch  vehicle. 

(b)  Funds  may  be  used  to  lease  any  of 
the  items  listed  in  paragraph  (a)  of  this 
section  as  long  as  prior  written  approval 
is  obtained  from  the  Administrator  or 
designee. 

Subpart  3— National  NMda  Granto 

{  12S9.300    DMcrlption. 

National  needs  awards  may  be 
awarded  by  the  Administrator  or 
designee  to  meet  such  needs  or 
problems  relating  to  aerospace 
identified  by  the  Space  Grant  Revit-w 


Panel,  by  NASA  officials  or  by  any 
person.  Such  awards  may  be  up  to  lOO 
percent  of  the  total  cost  of  the  program 
or  pro)ect. 

J  1259.301    l<l«flttnc«tton  of  national 


National  needs  shall  be  identified  by 
the  Administrator  who  shall  consider 
specific  national  needs  and  problems 
relating  to  space  proposed  by  the  Space 
Grant  Review  Panel,  any  NASA  official 
or  any  person 

}  1259.302    Applic«tk)«  pTOC«duf««. 

(a)  The  Administrator  or  designee  has 
the  authority  to  make  awards  'o  meet 

identified  national  needs. 

(bl  The  Director  Educational  Affairs 
Division,  shall  establish  a  competitive, 
merit-based  review  process  to  examine 
unsolicited  national  needs  proposals. 

;  1259.303    UmltatlofW. 

The  same  limitations  shall  npply  as 
are  stated  in  i  1259  203 

Subpart  4— Space  Grant  Cortege  and 
Conaortium  Designation 

}  1259.400    Descrtptton. 

(a)  The  Administrator  may  designate 
Space  Gr-int  colleges.  Space  Grant 
college  consortia  and  Space  Grant 
regional  consortia  in  order  to  establish 
Federal/university  partnerships  to 
promote  a  strong  educational  base  in  the 
space  rirai  aeronautical  sciences.  These 
designated  colleges  and  consortia  will 
provide  leadership  for  a  network  of 
.Amencan  colleges  and  universities, 
industry  and  State  and  local 
governments  in  space-related  neld.s.  The 
.Administrator  hereby  delegates  this 
author.ty  to  the  Director,  Educational 
Affairs  Division. 

(bl  Designation  of  Sp.if.e  Grant 
colleges.  Space  Grant  collesje  consortia 
and  Space  Grant  regional  mnsortia  shall 
he  for  5  years  Desigr.aium  of  Space 
(j.rant  colleges  and  consortia  mav  be 
continued  b;ised  on  a  ment  revew  at 
the  beginning  of  the  fifth  year 

(c)  Each  designated  Space  Grant 
college  or  cunsortuim  will  receive: 

|1)  A  Space  Grant  award  that  requires 
a  100  percent  match;  aiKi 
12)  Funds  for  fellowships. 

(d)  Each  Space  Grant  college  or 
consortium  will  be  funded  annually. 

J  1259.401     ResponsibUitlAS. 

Kach  designated  Space  Grant  college 
or  consortium  shall; 

|al  Designate  a  Space  Grant  Program 
Director. 

(b)  Establish  a  Space  Grant  Office; 

(c)  Administer  a  fellowship  program; 
(dl  Develop  and  implement  programs 

of  public  service,  mto;»i.iciplinary 


space-related  programs,  advisory 
activities  and  cooperation  with  industry, 
research  laboratories.  State  and  local 
governments  and  other  colleges  and 
universities,  particularly  institutions  in 
their  State  and/or  region  with 
significantly  large  enrollments  of  racial 
minorities  who  are  under-represented  in 
science  and  technology;  and 

(e)  Provide  nonfederal  matching  funds 
(exclusive  of  in-kind  contributions)  for 
the  Space  Grant  program  equal  to  that 
provided  by  NASA. 

5  1 259^02    Basic  crittria  and  sppiicsUon 
procsdurcs. 

(a)  Any  institution  of  higher  education 
may  l>e  designated  a  Space  Grant 
college  if  the  Administrator  or  designee 
finds  that  it  has  a  balanced  program  of 
research,  education,  training  and 
advisory  services  in  fields  related  to 
space,  as  further  defined  in  the  program 
announcement. 

(b)  Any  association  or  other  alliance 
of  two  or  more  persons  may  be 
designated  a  Space  Grant  regional 
consortium,  if  the  /Xdministralor  or 
designee  finds  that  such  association  or 
allianre: 

(1)  Is  established  for  the  purpose  of 
sharing  expertise,  research,  educational 
or  training  facilities  and  other 
capabilities  m  order  to  facilitate 
research,  education,  training  and 
advisory  services,  in  any  field  related  to 
space; 

(2)  Will  encourage  and  follow  a 
regional  approach  to  solving  problems 
or  meeting  needs  relating  to  space,  in 
cooperation  with  other  institutions  of 
higher  education.  Space  Grant  program 
grantees  and  other  persons  in  the  n-gion. 

(c)  The  opportunity  to  apply  for 
designation  shall  be  announced  by  the 
Director,  Educational  Affairs  Division. 
The  application  procedures  and 
evaluation  guidelines  for  designation 
shall  be  included  in  the  designation 
announcement. 

(d)  Designation  will  be  decided  by  a 
competitive  ment  review  of  the  progr.im 
proposal  measured  against  the  purposes 
of  the  Act  and  including,  but  not  limited 
to,  proposed  linkages  with  other  colleges 
and  universities  (particularly 
institutions  with  significant  enrollments 
of  under-represented  minority  groups), 
public  service  and  collaboration  with 
spare-related  industry 

§  1259.403    UraiUtions. 

The  same  limitations  shall  apply  as 
are  stated  in  §  1259.203. 

§  1259.404    Suspension  or  terminstion  ol 
desigrtstion. 

The  Administrator  or  designee,  the 
Director.  Educational  Affairs  Division, 
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may,  for  cause,  and  afier  an  opportunity 
for  a  hearing  before  an  Administrative 
Judge  appointed  by  the  Deputy 
Administrator,  suspend  or  terminate  the 
Space  Grant  designation  of  any 
institution  or  consortium. 

Subpart  S— Space  Grant  Feiiowships 

§  1259300    Oescriptioa 

The  Space  Grant  fellowship  program 
will  provide  educational  and  training 
assistance  to  qualified  individuals  at  the 
jiraduate  level  in  fields  related  to  space. 
Awards'wili  be  made  to  institutions  of 
higher  education  for  fellowships.  The 
student  recipients  shall  be  known  as 
NASA  Space  Grant  Fellows. 

§  12S9J01    Responsibilities. 

(a)  All  institutions  which  receive 
Space  Grant  fellowships  will  be 
expected  to  use  the  awards  to  increase 
the  pool  of  graduate  students  in  fields 
related  to  space. 

(b)  The  overall  fellowship  program 
shall  be  cognizant  of  institutional 
diversity  and  geographical  distribution. 

§  12S9.502    Application  procedures. 

(a)  All  applicants  for  designation  as 
Space  Grant  colleges  and  consortia  must 
apply  for  Space  Grant  fellowships. 

(b)  Applicants  for  Space  Grant 
program  or  project  grants  (under 

§  1259.200)  and  for  national  needs  grants 
(under  §  1259.300)  may  also  apply  for 
Space  Grant  fellowships. 

(c)  There  will  be  a  merit  review 
selection  of  Space  Grant  fellowship 
awards. 

§1259.503    Umitations. 

(a)  Fellowships  shall  be  awarded  only 
to  Nationals  of  the  United  States. 

(b)  Any  students  supported  under  this 
fellowship  program  shall  not  be  funded 
for  more  than  4  years  unless  the 
Director.  Educational  Affairs  Division. 
makes  an  exception. 

Subpart  6— Space  Grant  Review  Panel 

§1259.600    Panel  description 

An  independent  committee,  the  Space 
Grant  Review  Panel,  which  is  not 
subject  to  the  Federal  Advisory 
Committee  Act,  shall  be  established  to 
advise  the  Administrator  with  respect  to 
Space  Grant  program  and  project 
awards,  the  Space  Grant  fellowship 
program  and  ^e  designation  and 
operation  of  Space  Grant  colleges  and 
consortia.  A  majority  of  the  voting 
members  shall  be  individuals  who.  by 
reason  of  knowledge,  experience,  or 
training  are  especially  qualified  in  one 
or  more  of  the  fields  related  to  space. 
The  other  voting  members  shall  be 
individuals  who,  by  reason  of 


knowledge,  experience  or  training,  are 
especially  qualified  in.  or  reprrsentative 
of,  education,  extension  servirrs.  State 
government,  industry,  economics, 
planning  or  any  other  activity  related  to 
the  purposes  of  the  Space  Grant 
program. 

§  1259.601    Estal>list«nent  and 
composition. 

(a)  The  Panel,  to  be  lorated  at  NASA 
Headquarters  in  Washington.  DC  wll 
be  composed  of  ten  voting  members 
who  are  not  current  NASA  employees 

(b)  It  shall  include  four  from  Fedem! 
departments,  agencies  or  entities  that 
have  an  interest  in  space  programs  or 
science  and  education,  and  six 
nonfederal  representatives. 

(c)  The  nonfederal  representatives 
shall  include  two  persons  who  are 
directly  involved  with  the  Space  Grant 
program  at  a  Space  Grant  college  or 
consortium,  one  person  involved  with 
the  Space  Grant  program  at  a  university 
that  is  not  a  designated  Space  Grant 
college,  a  university  president  or 
chancellor,  one  representative  of  a 
space-related  industry  and  the  last 
person  to  be  from  whatever  field  the 
Administrator  determines  to  be  of 
greatest  concern. 

(d)  The  Panel  members  shall  be 
appointed  by  the  Administrator  or 
designee. 

(e)  The  relevant  nrganizfitions  and 
associations  in  aerospace  and  science 
education  fields  will  be  asked  to  provide 
three  names  for  each  position  on  the 
panel.  The  Administrator  shall  consider 
them,  but  not  be  limited  to  them,  in  the 
selection  process. 

(f)  The  Administrator  or  designee 
shall  select  a  Chair  and  a  Vice  Chair 
The  Vice  Chair  shall  act  as  Chair  in  the 
absence  or  incapacity  of  the  Chair 

tg)  The  Administrator  or  designee  may 
select  NAS,^  officials  to  serve  as  ex 
officio,  nonvoting  members  of  the  pant ! 

S  1259.602    Conflict  Of  mterest 

Any  member  of  the  Pane!  who  has  a 
personal  or  financial  interest  in  an  issue 
before  the  Panel  shall  abstain  from 
voting  on  such  issue. 

§  1259.603    ResponsiMtttles. 

(a)  The  Panel  shall  advise  the 
Administrator  and  the  Director, 
Educational  Affairs  Division,  w.th 
respect  to: 

(1)  Applications  or  pnjposals  for,  and 
performance  under,  awanJs  made 
pursuant  to  sections  206  and  '207  of  Title 
II  of  the  Act; 

(2)  The  Space  Grant  fellowship 
program; 

(3)  The  designation  and  operation  of 
.Spare  Grant  colleges  and  Space  Grant 


regional  consortia,  and  the  operation  of 
Space  Grant  and  fellowship  programs: 

(4)  The  formulation  and  application  of 
the  planning  guidelines  and  priorities 
pursuant  to  section  205  [a]  and  (b)(1)  of 
Title  II  of  the  Act:  and 

(5)  Such  other  matters  as  the 
Administrator  refers  to  the  Panel  for 
review  and  advice. 

(b)  The  Panel  shall  meet  biannuaUy 
and  at  any  other  time  at  the  call  of  the 
Chair  or  upon  a  request  bx>m  a  majority 
of  the  voting  members  or  at  the  call  of 
the  Administrator. 

(c)  The  Panel  may  exercise  such 
powers  as  are  reasonably  neces&ary  in 
order  to  carry  out  the  duties  enumerated 
in  paragraph  [a)  of  this  section. 

(d)  The  Difc  t  >.^  Educational  Affairs 
Division,  sh  >ii  a;ijHan(  an  Elxeculive 
Secrctar>  wtn,  shall  perform 
adnunislrativt;  duties  for  the  Panel 

(e)  Federal  members  of  the  Panel  mrill 
have  their  agencies  reimbursed  by 
NASA  for  any  b-avel  costM  and  per  diem 
expenses  required  to  attend  Panel 
meetings. 

(f)  Nonfederal  members  of  the  Puiiel 
will  be  reimbursed  by  NASA  for  travd 
costs  and  per  diem  expenses  required  to 
attend  Panel  meetings. 

Dale  D.  Myers, 
Acting  Administralor. 
\U\,  !    lOHi^ 
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DEPARTMENT  OF  COMMERCf 
Bureau  ot  Expon  Admiro&tratton 
15CFR  Pan  771 
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Revision  of  General  Lice.ns*  &:fT 

agency:  Burt:au  ^i  Expur', 
.Administration.  Commerce. 
ACnoM:  Interim  rule  and  request  for 

public  comment 

SUMMAftr.  The  Bureau  of  Export 
Administration  is  revising  §  771.18  of  the 
Export  Administration  Regulations  (15 
CVR  Parts  766-799).  which  contains 
provisions  on  the  applicability  of 
General  License  GIFT  for  exports  from 
the  United  States.  General  License  GIFT 
authorizes  export  of  parcels  from  U.S. 
individuals  to  individuals  or  charitable 
organizations  overseas. 

General  License  GIFT  is  modified  to 
allow  no  more  than  one  gift  parcel  from 
the  same  donor  to  the  same  donee  in 
any  one  month.  Currently,  one  parcel 
may  be  shipped  each  week.  This  change 
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is  intended  to  assure  that  the  license  is 
utilized  in  conformity  with  its  intended 
purpose,  namely  the  donative  provision 
of  gifts  between  individuals.  Specific 
authorization  to  exceed  this  limit  may 
be  granted  on  a  case-by-case  basis  to 
meet  compelling  humanitarian  concerns 
(e.g.,  gifts  of  medicine  to  relatives).  The 
Bureau  of  Export  Administration  will 
grant  case-by-case  exemptions  through 
issuance  of  a  validated  license.  For 
clarity,  new  text  is  added  on 
appropriateness  of  items  as  gifts. 

In  accordance  with  S  786.8  of  the  EAR. 
ofTicials  of  the  Office  of  Export 
Enforcement  or  the  U.S.  Customs 
Service  may  inspect  individual  or 
multiple  gift  parcels.  Exporters  should 
also  be  aware  that  when  parcels  violate 
the  terms  of  this  general  license,  they 
may  also  violate  regulations  issued  by 
the  Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury,  under  the 
Trading  with  the  Enemy  Act. 
DATlt:  This  rule  is  effective  May  9, 1989 
Comments  must  be  received  by  June  8, 
1989. 

AOOecsS:  Written  comments  (six  copies] 
should  be  sent  to;  Patricia  Muldonian, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  Washington,  DC  20044. 
FOfl  FUltTHCR  INFOMMATKHI  COMTACn 
Patricia  Muldonian.  Regulations  Branch, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Telephone  (202)  377- 
2440. 
SUPPLIMCNTARV  INFOAMATIOM: 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1  This  rule  is  consistent  wuh 
Executive  Order  12291  and  126fil. 

2.  This  rule  does  not  involve  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.SC. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  U.S.C  app.  2412(aJ], 


exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requinng  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Publishing  this  rule  in  proposed 
form  would  impair  the  Bureau  of  Export 
Administration  8  ability  to  impose 
effective  and  timely  controls.  This  rule  is 
being  published  in  interim  form  pursuant 
to  section  13(bl  of  the  EAA,  and  an 
opportunity  for  public  comment  is 
provided.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule 

Because  this  rule  is  being  issufd  in 
interim  form,  comments  will  be 
considered  in  the  development  of  final 
regulations.  Accordingly,  the 
Department  encourages  mtert'sted 
persons  who  wish  to  comment  to  do  so 
al  '.he  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  |une  8. 1989.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  bat  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  al!  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  ou'it-r 
reason.  The  Department  will  return  such 
comments  and  will  not  consider  them  in 
the  development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  m  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
rt-gulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4086, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20230.  Records  in  this 
facility,  mcluding  written  public 


comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordnnce  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

List  of  Subjects  in  15  CFR  Part  771 

Exports,  Reporting  and  recordkeeping 

requirements. 

Accordingly,  Part  771  of  the  Export 
Administration  Rpgulations  (15  CFR 
Parts  768-799)  is  amended  as  follows: 

PART  771— AMENDED 

1.  The  authority  citation  for  Part  771 
continues  to  re.id  as  follows: 

Authority;  Pub.  L  9t)-7i  Stat.  503  (50  U.S.C 
app.  2401  et  seq].  as  amended  by  Pub.  L  97- 
145  nf  December  29, 1981,  by  Pub  L  99-64  of 
July  12,  1985  and  by  Pub.  L  100-145  of  August 
21.  1988;  E.O.  12525  of  jjiy  12, 1985  (50  FR 
28757,  July  16, 1985);  Pub.  L  95-223  of 
December  28. 1977  (50  U.S.C.  1701  et  seq.  \: 
E.0. 12532  of  September  9, 1985  (50  FR  36861, 
Spplpmber  10, 1985)  as  affected  by  notice  of 
September  4,  1986  (51  FR  31925,  September  a 
1986);  Pub.  L  99-440  of  October  2, 1986  (22 
U  S.C.  5001  etseq):  and  E.0. 12571  of 
October  27.  1936  (51  FR  39505,  October  29. 
1986). 

2.  Section  771.18  is  amended  by 
revising  paragraphs  (b)(1)  introductory 
text,  (bl(l)(ii),  and  (b)(3)  to  read  as 
follows: 

§  77 1. 18    General  license  GIFT,  shipments 
of  Gift  parcels. 

■  >  •  *  * 

(b)  •   •   • 

(IJ  Commodity  limitations.  To  qualify 
fur  shipment  as  gifts,  commodities  must 

be: 

«        •        •        •        • 

(ii)  Normally  sent  as  gifts,  and  in 
quantities  normally  given  as  gifts 
between  individuals.  Goods  such  as 
food,  toilet  articles,  and  medicines  and 
ph.iimaceuti(;als  in  dosage  form  may  be 
included.  Clothing  is  appropriate,  except 
that  export  of  military  wearing  apparel 
to  Country  Group  Q.  S.  W.  Y,  or  Z  under 
this  general  license  is  specifically 
prohibited,  regardless  of  whether  all 
distinctive  U.S.  military  insignia, 
buttons,  and  other  markings  are  *■ 

removed.  Gold  bullion,  gold  taels,  and 
gold  bars  are  likewise  prohibited  as  are 
items  intended  for  resale. 

Example.  A  watch  or  piece  of  jewlery  is 
normally  »ent  as  a  gift.  However,  multiple 
watches,  either  in  one  package  or  in 


subsequent  shipments,  would  not  qualify  for 
GIFT  because  the  quantity  exceeds  that 
normally  given  between  individuals 
Similariy,  a  sewing  machine  or  biryxlG, 
within  the  dollar  limits  of  this  genpral  lic*wsp 
m.iy  be  an  appropriate  gift.  However 
subsequent  shipments  of  the  same  item  to  the 
same  donee  would  not  be  a  gift  normaiiy 
given  between  individuals. 


(3)  Frequency  of  shipment.  Not  more 
than  one  gift  parcel  may  be  sent  from 
the  same  donor  to  the  same  donee  in 
any  one  calendar  month.  Parties  seeking 
authorization  to  exceed  this  bmit  due  to 
compelling  humanitarian  concerns  (e.g., 
gifts  of  medicine  to  relatives)  should 
submit  an  Application  for  Export 
License  (BXA-622P)  with  complete 
justification. 
•        «        •        •        • 

Dated:  May  3, 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  far  Export 

Administration. 

[FR  Doc.  89-mo  Filed  5-&-«9;  a45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  0  and  1 

Employment  of  Admlnistrativa  Law 
Judges  as  Presiding  Officers  In 
Rulemaking  Proceedings 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Commission  has 
amended  its  rules  that  govern  the 
presiding  officers  who  conduct 
rulemaking  proceedings  under  section  18 
of  the  Federal  Trade  Commission  Act 
(FTC  Act),  15  U.S.C.  57a(a)(l](B).  Under 
these  amendments,  the  Office  of 
Administrative  Law  judges  will  preside 
over  such  rulemaking  proceedings  in 
place  of  members  of  the  O^ice  of 
Presiding  Officers,  and  the  Office  of 
Presiding  Officers  will  be  eliminated. 
EFFECTIVE  DATE:  These  amendments  are 
effective  May  3. 1989. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Julia  A.  Oas,  Attorney.  Office  of  the 
General  Counsel,  Federal  Trade 
Commission.  6th  Street  &  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580, 
(2021  326-2483. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  determined  to  abolish 
the  Office  of  Presiding  Officers  and  to 
transfer  the  functions  previously 
performed  by  members  of  that  office  to 
the  Office  of  Administrative  Law  Judges. 
The  Commission  has  amended  Rule  0.14 
to  include,  as  responsibilities  of  the 


administrative  law  judges,  the  duties 
that  were  previously  undertaken  by  the 
memhcrs  of  the  Office  of  the  Presiding 
Officers.  Rule  0  14  abo  designates  the 
Chief  Administraiive  Law  Judge  as  the 
Chief  Presiding  Officer  in  rulemaking 
proceedings  under  section  18fa)(l){B)  of 
the  FTC,  15  U.S.C.  57a(a)(l  |(B).  The 
Commission  also  has  elirnmated  the 
language  of  Rule  0,15,  which  established 
the  Office  of  Presiding  Officers.  The 
Commission  has  also  deleted  a 
reference  to  the  Office  of  Presiduig 
Officers  in  Rule  0.9,  Finally,  the 
Commission  has  amended  Rule 
l-13(c)(5)  to  refiect  that  the  Commission, 
through  the  Office  of  the  Executive 
Director,  will  no  longer  conduct  pericxlic 
evaluations  of  the  performance  of 
presiding  officers. 

This  transfer  of  the  duties  of  the 
presiding  officers  to  the  administrative 
law  judges  is  not  inconsistent  with  the 
duties  and  responsibilities  already  held 
by  the  administrative  law  judges.  TTie 
Administrative  Procedure  Act  provides 
for  the  assignment  of  adzninistratjv  law 
judges  to  preside  over  formal 
rulemaking  proceedings.  5  U.S.C 
556(b)(3).  The  hybrid  rulemaking 
procedures  mandated  by  Section  18  cjf 
the  FTC  Act  share  many  of  the 
characteristics  of  formal  nilemaking. 
including,  for  example,  the  use  of  oral 
hearings  and  cross-examination  and  the 
issuance  by  the  presiding  officer  of  a 
recommended  decision.  Thus,  the  duties 
required  of  presiding  officers  under 
Section  18(c)(1)  of  the  FTC  Act,  15  U.S.C. 
57a|c)(l),  are  similar  to  those  that 
administrative  law  judges  already 
perform. 

Moreover,  assigning  administrative 
law  judges  to  serve  as  presiding  officers 
in  rulemaking  proceedings  will  nut 
compromise  the  independence  of 
presiding  officers.  Section  18(c)|l)(Bl  of 
the  FTC  Act,  15  U.S.C.  57a{c)(l)(Bj, 
mandates  that  presiding  officers  be 
responsible  to  a  chief  presiding  officer, 
who  may  not  be  responsible  to  any 
other  officer  or  employee  of  the 
Commission.  This  requirement  is 
satisfied  by  the  amendment  to  Rule  0  14, 
which  provides  that  the  Chief 
Administraiive  Law  Judge  ser%e  as  the 
Chief  Presiding  Officer,  and  by  the 
amendment  to  Rule  1.13(c)(5).  which 
provides  that  the  chief  presiding  officer 
shall  not  be  responsible  to  any  other 
Commission  employee.  Further, 
administrative  law  judges  have  the 
degree  of  independence  required  to 
perform  the  duties  of  presiding  officers. 
First,  administrative  law  judges  are 
exempt  from  the  statutory  performance 
appraisal  system  that  applies  to  other 
employees,  5  U.S.C.  4301  (2)(D).  Second, 
their  pay  is  independent  of  any  rating  by 


".I.  r  employing  agenc-y,  5  U.SX2.  5372. 
Finally.  Office  of  Personnel 
Management  regulations  prohibit 
agencies  from  rating  their  performance. 
5  CFR  930.211. 

Because  the  amendments  relate  solely 
to  rules  of  agency  practice,  they  are  not 
subject  to  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  5  U.S.C  553(a)(2). 

List  of  Subjects 

16  CFR  Part  0 

Organization  and  functions 
(government  agencies). 

16  CFR  Part  1 

Administrative  Practice  and 
Procedure,  Rulemaking  Proceedings. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  Title 
16.  Chapter  I.  the  Code  of  Federal 
Regulations,  as  follows: 

PART  0— ORGANIZATION 

1.  The  autbority  for  Part  0  continues  to 
read  as  follows: 

AutiNMity:  Sec  6(g}.  38  Stat.  721  (15  U.S.C 
46):  ao  Stat.  383.  as  amended  (5  U.S.C  552). 

2.  Section  0.9  is  revised  to  read  as 

follows: 

S  0.9    Organizstion  structure. 

The  Federal  Trade  Commission 
comprises  the  following  principal  units: 
Office  of  the  Executive  Director,  Office 
of  the  General  Counsel  Office  of  the 
Secretary,  Office  of  Administrative  Law 
Judges.  Bureau  of  Competitioa  Bureau 
of  Consumer  Protection,  Bureau  of 
Economics.  The  Regional  Offices. 

3.  Section  0.14  is  revised  to  read  as 
follow  S 

5  0.14     Office  ot  AdminisiratTve  Law 
Jiidges. 

Administrative  law  judges  are 
officials  to  whom  the  Commission,  in 
accordance  wuh  law,  delegates  the 
initial  perionnance  of  its  adjudicative 
fact-finding  functions  to  be  exercised  in 
conformity  with  Commission  decisions 
and  policy  directives  and  with  its  rules 
of  practice.  The  administrative  law 
judges  also  serve  as  presiding  officers 
assigned  to  conduct  rulemaking 
proceedings  under  Section  18(a)(1)(B)  of 
the  Federal  Trade  Commission  Act  as 
amended  and  other  rulemaking 
proceedings  as  directed.  The  Chief 
Administrative  i.aw  Judge  also  serves  as 
the  Chief  PrtMiijig  Officer. 
Administra'ivc  ! :-i w  judges  are 
appointed  under  the  authority  and 
subject  to  the  prior  approval  of  the 
Office  of  Personnel  Management 
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S0.1S    (Ramovcd  and  r«Mrv«dl 
4.  Section  0.15  is  removed  and 


rooArvor 


Dated;  May  3.  1989. 
lean  A.  Webb. 

Secretary  o^the  Conimissior. 


lenders  to  provide  purchasers  with  a 
form  that  advises  them  of  HUD's 
appraised  valuation  of  their  property. 
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associuted  with  these  requirements  m;iy  in 
some  cases  be  considerable,  i  e..  when  the 
appraiser  needs  to  make  a  full  rein.spection  of 
a  property.  The  initial  apprHisal  fee  and 


be  initialed  and  appropnate 
administrative  action  taken. 
None  of  the  commenters  had  a 


Department  has  consistently  taken  on 
these  matters,  reflects  longstanding 
administrative  practices,  and  involves 
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(aiS    (R«mov«d  and  rM«rv«d) 

4.  Section  0.15  is  removed  and 
reserved.  i 

PART  1-<3ENERAL  PROCEDURES 

5.  The  authority  for  Part  1  continues  to 
read  as  follows: 

Autbority:  Sec.  ft,  38  Stat.  721  (15  U  S C  46). 
unless  otherwise  noted. 

Subpart  B— Rule*  and  Rulamaktng 
Under  Section  18<aK1XB)  of  the  FTC 
Act 


{1.13    [Amended] 

Section  1.13  is  amended  by  revising 
paragraph  (c)(5)  to  read  as  follows: 

S  1.13    RuiemaMng  proceeding, 
t        •        •        •        t 

(c)  •   •   • 

(5)  Organization.  In  the  performance 
of  their  rulemaking  functions,  presiding 
officers  shall  be  responsible  to  the  chief 
presiding  officer  who  shall  not  be 
responsible  to  any  other  officer  or 
employee  of  the  Commission. 
»        t        •        •        * 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary 

[FR  Doc.  89-11083  Filed  5-6-89:  fl:4.5  -im] 
MLUNQ  cooc  rso-evM 


coMyoomr  futures  trading 

COMMISSION 
ITCFRPart  145 

Commiaalon  Western  and 
Southwestern  Regional  Offices 
Change  of  Address;  Correction 

aqenCY:  Commodity  Futures  Trading 
Commission. 

ACnOM:  Final  rule;  correction. 

summary:  This  notice  corrects  the 
telephone  number  of  the  Commodity 
Futures  Trading  Commission  Office  in 
Minneapolis,  Minnesota,  previously 
published  in  the  Federal  Register  on 
April  27, 1989  (54  FR  18098). 

FOn  FURTHER  INFORMATION  CONTACT 

Gerry  Smith  (202)  254-6090. 

In  FR  Doc.  8&-10010,  published  in  the 
Thursday,  April  27,  1989,  Federal 
Register,  §  145.6(a)  on  page  18099  is 
corrected  by  revising  the  telephone 
number  for  the  Commodity  Futures 
Trading  Commission  Office  in 
Minneapolis.  Minnesota,  to  read  |6121 
370-3255. 


DatediMay  3. 1969. 
|eaa  A.  Webb. 

Secretary  of  the  Conim'ssion 

[FR  Doc  89-11045  Filed  5-6-89;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  200 

[Docket  No.  R-6»-1355;  FR-2025] 

RtN  Na  2S02-AC92 

Scope  and  Nature  of  FHA  Appraisals 
and  Property  Inspections 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD 
action:  Final  rule. 

SUMMARY:  As  part  of  its  mortgage 
insurance  underwriting  procedure,  in 
both  single  and  multifamily  programs, 
HUD  requires  that  a  property  be 
appraised  and,  in  the  case  of  single 
family  properties,  requires  that  a 
statement  of  appraised  value  be 
delivered  to  the  homebuyer  before  sale. 
HUD  also  requires  an  inspection  of 
properties  involving  new  construction, 
repairs  or  rehabilitation.  This  rule 
codified  HUD's  longstanding  position 
that:  (1)  Appraisals  are  made  far  the 
purpose  of  aiding  the  Department  in 
determining  the  maximum  insurable 
mortgage  amount,  and  (2)  inspections 
are  required  to  protect  the  interests  of 
HUD  as  mortgage  insurer.  The 
appraisals  and  inspections  are  not 
performed  for  the  benefit  of  purchasers. 
or  otherwise  to  be  regarded  as  a  HUD 
warranty  to  purchasers  of  the  value  or 
condition  of  the  property, 
EFFECTIVE  DATE:  June  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Martin,  Director,  Office  of 
Insured  Single  Family  Housing.  Room 
9266.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
755-3046.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Before 

issuing  a  commitment  for  multifamily  or 
single  family  mortgage  insurance  on  a 
newly  constructed  or  existing  property. 
HUD  requires  that  (except  for  certain 
refinancing  cases)  the  property  be 
appraised  to  assist  HUD  in  determining 
the  maximum  insurable  mortgage 
amount.  With  respect  to  one-  to  four- 
family  properties,  HUD  also  requires 


lenders  to  provide  purchasers  with  a 
form  that  advises  them  of  HUD's 
appraised  valuation  of  their  property. 
This  form  clearly  notifies  the  purchaser 
that  HUD's  appraisal  was  made  for 
mortgage  insurance  purposes  and  is  not 
a  warranty  as  to  the  value  or  condition 
of  the  property.  See  copy  #3  of  HUD 
Form  92800.5B  (3-87).  HUD  also  may 
require  that  a  property  be  inspected  to 
determine  whether  construction  or  other 
defects  exist  that  would  make  it 
ineligible  for  mortgage  insurance.  The 
objective  of  these  required  appraisals 
and  inspections  is  to  protect  the 
government  and  the  FHA  insurance 
funds. 

This  rule  sets  forth  in  the  Code  of 
Federal  Regulations  a  statement 
describing  the  limited  function  of  HUD 
appraisals  and  inspections.  The  rule 
does  not  establish  new  policy,  nor  does 
it  modify  existing  policy.  It  reaffirms  and 
codifies  what  has  always  been  the 
position  of  the  Department  as  to  the 
limited  function  of  the  appraisals  and 
inspections  it  requires.  The  rule  is 
intended  more  fully  to  inform 
prospective  FHA  mortgagors  and  the 
public  of  the  limited  role  of  HUD- 
ordered  appraisals  and  inspections. 

On  April  14, 1988,  a  proposed  rule, 
identical  to  this  final  rule,  was  published 
in  the  Federal  Register  (53  FR  12431). 
The  Department  invited  comments  from 
the  public  on  the  proposed  rule  and 
received  three. 

One  commenter  stated  that: 

Although  we  can  understand  HUD's  desire 
to  limit  its  liability  in  certain  areas,  we  are 
concerned  that  appraiser  liability  may  be 
extended.  For  example,  in  the  case  of  an 
altered  value  determination  by  a  review 
appraiser,  the  question  arises  as  to  whose 
report  it  is,  particularly  if  the  value  is 
increased  by  the  reviewer  and  the  loan 
ultimately  goes  into  default.  The  proposal 
goes  to  great  lengths  to  explain  the  limited 
function  of  a  HUD-ordered  appraisal,  yet  the 
appraiser's  responsibilities  and  liabilities  in 
the  matter  are  left  unclear.  We  suggest  that  if 
a  review  appraiser  changes  the  value,  then 
the  review  appraiser  will  be  responsible  for 
that  appraisal,  and  liability  would  be 
removed  from  the  original  appraiser.  The 
Uniform  Standards  of  Professional  Appraisal 
Practice  lay  out  requirements  in  this  regard. 

Response:  It  is  the  Department's 
position  that  regardless  of  whether  a 
review  appraiser  changes  the  value  in 
an  appraisal  report,  upon  signing  the 
report  the  reviewer  clearly  and 
unambiguously  accepts  responsibility 
for  the  value  shown. 

The  same  commenter  also  said: 

Another  area  of  concern  is  that  additional 
costs  may  be  incurred  for  inspection, 
appraisal  and  reinspection  under  the 
mortgage  insurance  programs.  Costs 


associuted  with  these  requirements  mny  in 
some  cases  be  considerable.  I  e..  when  the 
Hppraiser  needs  to  make  a  full  rein.spection  of 
a  properly.  The  initial  apprnisal  fee  and 
subsequent  fees  become  a  fiictor  in  the 
funding  of  the  program  Further  study  in  this 
rpgard  is  needed. 

Response:  Costs  associated  with  an 
inspection  or  reinspection  of  a  property 
are  nominal  fees  usually  ranging  from 
S35.0O  to  $50.00.  However,  if  the 
appraiser  is  requested  to  perform  a 
reconsideration  appraisal  predicated  on 
new  information  which  was  not 
previously  available,  the  appraiser  is 
entitled  to  one  half  of  the  original 
appraisal  fee.  The  initial  appraisal  fee 
and  subsequent  fees  are  in  no  way 
related  to  the  funding  of  the  program. 

A  second  commenter  urged  that  a 
lender  should  have  the  benefit  of  having 
a  copy  of  the  appraisal  or,  in  the 
alternative,  the  underwriter  review  of 
the  appraisal  report.  It  is  observed  that. 
although  HUD  is  insuring  the  loan,  the 
lender  is  still  put  in  a  risk  position  and 
acts  many  times  as  an  agent  or 
associate  of  HUD  in  following 
regulations.  "Many  times  a  lender  must 
evaluate  its  and  HUD's  risk  position  by 
determining  a  property's  condition  for 
security  purposes." 

Response:  With  respect  to  the 
commenter's  urging  that  non-direct 
endorsement  mortgagees  be  provided  a 
copy  of  the  appraisal  report,  field  offices 
have  been  advised  to  instruct  appraisers 
to  mail  a  copy  of  the  appraisal  report  to 
the  mortgagee  at  the  same  time  the 
original  is  sent  to  the  field  office.  This 
procedure  took  effect  on  Janua.-y  1, 1989. 

The  third  commenter  makes  a 
recommendation  which  does  not  relate 
directly  to  the  proposed  rule: 

We  would  like  to  make  the  sug^eslion  that 
HUD  address  the  impact  of  deficient 
appraisal  worlt.  To  do  this,  HUD  should 
allow  documented  requests  from  lenders  to 
suspend  uncooperative  or  substandard 
appraisers  from  being  assigned  to  future 
appraisals  for  those  particular  companies 
The  appraiser  should  be  deleted  from  that 
company's  appraisal  requests  until  such  time 
as  HUD  can  review  the  complaints.  Upon 
review,  HUD  could  either  reinstate  the 
appraiser  or  permanently  remove  the 
appraiser  from  the  fee  panel 

Response:  If  an  appraiser  is  found  to 
be  uncooperative  or  substandard,  a 
i;enera/  suspension  or  other  sanction  is 
in  order — not  a  suspension  which 
follows  automatically  from  a 
"documented  request"  from  a  single 
lender  and  applies  only  with  respect  to 
that  lender.  If  a  lender  believes  an 
appraiser  to  be  uncooperative  or 
substandard,  the  lender  should  notify 
the  local  evaluation  branch  of  its  HUD 
field  office.  An  investigation  could  then 


be  initialed  and  appropnate 
administrative  action  taken 

None  of  the  commenters  had  a 
problem  with  the  purpose  of  HUD's 
long-standing  position  that  appraisals 
are  made  for  the  purpose  of  aiding  the 
Department  in  determining  the 
maximum  insurable  mortgage  aiimunt. 
that  inspections  are  required  to  protect 
the  interest  of  HUD  as  mortgage  insurer, 
and  that  appraisals  and  inspections  are 
not  performed  for  the  benefit  or 
purchaser  or  ottierwise  to  be  regarded 
as  a  HUD  warranty  to  purchasers  on  the 
value  or  condition  of  the  property. 

The  Department  finds  no  reason,  as  a 
result  of  the  public  comments  received, 
to  make  any  substantive  change  in  the 
proposed  nile,  and  is  promulgating  it 
today  as  a  final  rule. 

Procedural  Requirements 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
lib)  of  Executive  Order  12J91  on  Federal 
Regulation  issued  by  the  President  on 
February  17,  1981  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  cost  or  pru:es 
for  consumers,  individual  industries. 
Federal,  State  or  local  go\  ernment 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  herfln 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  merely  restates  existing  HUD  polic\ 
with  respect  to  appraisals  and 
inspections  in  its  mortgage  insurance 
programs. 

A  Finding  of  .\o  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CP"R  Part  50,  which 
implement  section  102(2)(C]  of  the 
National  F.nvironmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  IS  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clrrk,  Office 
of  the  General  Cuunsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

The  intent  of  this  rule  is  to  make 
explicit  in  the  Code  of  Federal 
Regulations  (he  nature  and  intent  of 
HliD  appraisals  and  inspections.  The 
rule  sets  forth  the  position  the 


Department  has  consistently  taken  on 
these  matters,  reflects  longstanding 
administrative  practices,  and  involves 
no  change  or  modification  of  HUD 
policy  or  practi*  >■  V  was  first  published 
in  the  Federal  Register  as  a  proposed 
rule  in  order  to  provide  the  public  full 
opportunity,  through  the  public  comment 
procedure,  to  raise  questions  and  to 
receive  the  benefit  of  further 
explanation  from  the  Department  where 
needed. 

This  rule  was  listed  as  item  H-1-85 
(Sequence  Number  950)  under  Office  of 
Housing  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  24, 1989  (54  FR  16708. 
16727)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Executive  Order  12806  thr  r,mily 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subject  to 
review  under  the  Order.  The  rule  merely 
restates  in  the  Code  of  Federal 
Regulations  longstanding  HUD  policy 
and  practice.  Its  promulgation  should 
not  have  any  effect  on  the  family. 

Executive  OrdiT  12fil2   F  e(ifr;iiism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  slated  in 
this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order. 

List  of  Subjects  in  24  CFR  Part  200 
Mortgage  insurance. 

PART  200-[AMENDED] 

1.  The  authority  citation  for  Part  200  is 
revised  to  read  as  follows: 

Authority:  Sees.  2.  211.  807.  National 
Housing  Act  (12  U.S.C.  1703. 1715b,  and 
1748f):  sec  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d)). 

2.  In  §  200.145,  the  section  heading  is 
revised  and  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

§200  145     7 ecJTKcai  analysis   u'-idf  wttng 
processing  and  inspections 

(c)(1)  As  part  of  its  underwriting 
processing  for  single  and  multifamily 
mortgage  insurance  programs.  HUD  may 
require  an  appraisal  and  inspection  of 
the  property  covered  by  the  mortgage. 
These  appraisals  and  inspections  are 
performed  to  determine  the  maximum 
insurable  mortgage  amount  and  to 
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protect  the  Government  and  its 
insurance  funds.  Appraisals  and 
insneclions  neither  create  nor  imnlv  a 


the  Administrator  to  exclude  a  waste  on 
a  "generator-specific  "  basis  from  the 
hazardous  waste  lists. 


descriptions.  As  a  condition  of  an 
upfront  exclusion,  the  Agency  may 
impose  batch  testing  requirements. 
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and  horizontal  spread  (VHS)  model  to 
predict  the  potential  mobility  of  the 
huiiirdoiis  constituents  in  the  petitioned 


process.  Substantial  resources  have 
been  invested  to  develop  the 
stabilization  process,  and  CF&l  is 


matrix,  the  Agency  believes  that  the 
elevated  levels  of  the  metals  present  in 
CF&I's  waste  should  not  pose  a  threat  to 
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protect  the  Government  and  its 
insurance  funds.  Appraisal*  and 
ir.spections  neither  create  nor  imply  a 
dui\  or  obligation  from  HUD  to  the 
rportj?agor  or  to  any  other  parly  and  are 
noi  lo  be  regarded  as  a  wananty  by 
It'.'D  to  the  mortgagor,  or  to  any  other 
p.Hfty,  of  the  value  or  condition  of  the 
property.  The  mortgagor  is  responsshlt* 
f. .f  rri,ik;r,g  those  investigations  ami 
inspec'ions  i'  deems  necessary  for 
p'GiLM  !;ng  !13  interests  in  the  pri)perty. 

[2]  In  connection  with  the  insurance  of 
mortgages  covering  single  family  homes. 
HUD  requires  the  seller  or  buildfr.  or 
8d(.h  other  person  as  HUD  may 
designate,  lo  deliver  to  the  purchfiser 
before  the  sale  a  written  statement  of 
appraised  value.  This  estimate  of  value 
is  used  by  HUD  in  determining  the 
rriaximum  .mortgage  amount  it  w.'! 
insure  The  written  statement  of 
appraised  value  is  not  to  be  reganied  ns 
a  warranty  by  HUD  to  the  mortgagor  or 
any  other  party  as  to  the  value  or 
condition  of  the  property.  The  purchaser 
must  satisfy  himself  or  herself  that  the 
price  of  the  property  is  reasonable  and 
that  Its  condition  is  acceptable. 

Ddfe  Vtay  1.  1989.  , 

laraM  E.  Scho«Dber^er, 

CeneniJ  Deputy  Assistant  Secretary  for 

Hous.n^-Di^pvlv  Federal  Hoasin^^ 

Ci'immissioner 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
(SW-fPL-35679] 


Hazartkxjs  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste;  Final  Exclusion 

AQENCY:  Environmental  Protection 

Agency. 

action:  Final  Rule.  ' 


SMMMAAV:  The  Environmental  Protection 

.A.geni,>  (r:P.\  or  Agencyl  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  2r>l  31  and  261  32  for  specified 
wastes  to  he  generated  by  CFM  Steel 
Corporation.  Piieblo.  Colorado.  This 
action  responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  2tifl.  124 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 


the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists. 
EFFECTIVE  DATE:  May  9.  1989. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  lo^a^ed  at  the  U  S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Room  M-242:'  Washington. 
DC  20460.  and  ts  available  for  viewing 
from  9-(Xl  am,  fn  4  00  p.m..  Monday 
through  Fndav,  excluding  Federal 
holidays.  CaH  1202]  47.t-9:327  f;ir 
appointments.  The  rrft'reiice  number  for 
this  docket  is  "F-^g-CFF.F-FTTFF  "  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  $0.1.5  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fur  w^riT  il  infijrr^aticn.  contact  the 
RCRA  Hotline,  toil  frpo  at  (800)  424- 
9346.  or  at  (2021  382-1000.  For  te<;hnir-al 
information  concerninx  this  n()tu:e. 
contact  lames  Kent.  Oilu  e  uf  Solid 
Waste  (OS-343).  U.S.  Environmental 
Prutec'ion  Agf-ncy  401  M  Street  SW., 
Wdshingi'in,  DC  20460,  1202)  382-4488. 
SUPPLEMENTARY  INFORMATION: 

[.  Background 

A  Aathonty 

Under  40  CFR  260  20  and  280  2Z 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazartlous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261  31  and  281  32.  Petitioners 
must  provide  sufficient  information  to 
F.P.A  to  allow  the  Agency  to  determine 
that  (1 )  the  waste  to  be  excluded  is  not 
h<i7Hrdous  based  upon  the  criteria  for 
which  It  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

CFS,!  Steel  Corporation  (CFM), 
located  in  Pueblo,  Qjlorado.  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  a  specific  wnste  it  intends 
to  generate   After  ev.tliiatirg  the 
peiition.  on  August  2.  1988.  KPA 
proposed  to  exclude  CF&l's  waste  from 
the  !:sf8  of  hazardous  wa.ste  under  40 
QVR  261  31  and  261  32,  wnduional  upon 
CVh\  meeuiig  certain  sampling,  analysis, 
and  rf-porting  re(^uirements  See  .VJ  FR 
2<)067 
CFflrl  petitioned  the  Agency  for  an 

upfront"  exclusion  A  petitioner 
requests  an  upfront  exclusion  for  wastes 
that  have  not  yet  been  generated  or  that 
will  be  subject  to  further  treatment. 
Wh.>n  treatment  is  planned  an  upfront 
delisting  petition  requests  that  an 
exclusion  be  granted  based  on  untreated 
waste  characteristics,  pilot  scale 
treatment  data  if  available,  and  process 


descriptions.  As  a  condition  of  an 
upfront  exclusion,  the  Agency  may 
impose  batch  testing  requirements, 
which  often  include  analytical  testing  of 
representative  samples  obtained  from 
the  full-scale  system.  These  data  can  be 
used  to  verify  that  the  treatment  system, 
once  on-line,  is  operating  as  described 
in  the  petition.  The  Agency  may  a'so 
specify  verification  testing  limitations 
(i.e..  the  maximum  allowable  levels  of 
hazardous  constituents  of  concern  in  the 
waste)  in  the  conditions  of  the  granted 
exclusion.  When  the  actual  levels  of  the 
constituents  of  concern  are  below  these 
levels,  the  waste  will  not  be  considered 
hazardous.  If  the  actual  levels  of  the 
constituents  are  above  these  levels,  the 
waste  is  still  considered  to  be  hazardous 
and  must  be  retreated  or  disposed  in 
accordance  with  RCRA  Subtitle  C 
requirements. 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  am} 
finalizes  the  proposed  exclusion. 

II.  Disposition  of  Petition 

CFSrl  Steel  Corporation,  Pueblo. 
Colorado 

1  Prtiposed  Exclusion 

CFSI  petitioned  the  Agency  for  an 
upfront  exclusion  of  its  chemically 
stabilized  electric  arc  furnace  dust 
(CSEAFD),  presently  listed  as  EP.A 
Hazardous  Waste  No.  K061.  CF&l  based 
its  petition  on  the  claim  that  the 
constituents  of  concern,  although 
present  in  the  waste,  were  in  an 
essentially  immobile  form  |/.e.,  cement- 
like). Furthermore,  to  support  its  claim 
that  both  the  non-listed  and  listed 
constituents  of  concern  would  not  be 
present  in  the  fully-cured  CSEAFD 
above  health-based  levels  of  concern. 
CF&I  submitted  results  from  total 
constituent,  EP  toxicity,  and  multiple 
extraction  procedure  (MEP)  analysis 
(used  to  assess  stabilized  wastes)  for  all 
the  EP  toxic  metals,  nickel  and  cyanide. 
The  total  constituent  analyses  were 
performed  on  representative  samples  of 
the  untreated  electric  arc  furnace  dust. 
The  EP  and  MEP  leachate  analyses  were 
performed  on  representative  samples  of 
the  fully-cured  CSEAFD  as  generated 
using  a  laboratory-scale  treatment 
system. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  CFJhI 
for  its  untreated  electric  arc  furnace 
dust  and  its  fully-cured  CSEAFD 
generated  from  a  laboratory-scale  waste 
treatment  process  and  determined  that 
the  hazardous  constituents  found  in  the 
w.jste  would  not  pose  a  threat  to  human 
health  and  the  environment. 
Specifically,  the  Agency  used  its  vertical 


and  horizontal  spread  (VHS)  model  to 
predict  the  potential  mobility  of  the 
h.!.Hrdoi!S  constituents  in  the  petitioned 
WHi,ie.  Fiasrd  on  this  evaluation,  the 
.A.^enc  \  determined  that  the  constituents 
in  CF&J's  waste  would  not  leach  and 
migrate  at  concentrations  above  the 
health-based  levels  used  in  ricKsting 
dorision-making.  Since  CF&I's  petition 
was  based  on  a  laboratory-scale  waste 
treatment  system,  the  Agency  further 
used  the  VHS  model  to  establish 
concentration  levels  [i.e..  delisting 
levels)  for  the  hazardous  constituents  in 
the  waste  to  be  generated  from  the  full- 
scale  waste  treatment  process.  The 
proposed  exclusion  set  maximum 
constituents  concentration  levels 
permissible  in  the  CSEAFD  generated 
from  the  full-scale  waste  treatment 
process  and  established  testing 
conditions  to  verify  that  the  levels  of 
hazardous  constituents  in  the  petitioned 
waste  do  not  exceed  permissible  levels. 
The  verification  testing  conditions 
attached  to  the  exclusion  are  designed 
to  ensure  that  these  constituents  will  not 
be  present  in  the  fully-cured  CSEAFD  at 
concentrations  above  the  health-based 
levels  used  in  delisting  decision-making. 
See  53  FR  29067.  August  2, 1988.  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  CF&I's  petition  for  its 
fully-cured  CSEAFD. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  from 
two  commenters.  One  commenfer 
supported  the  Agency's  proposed 
decision  to  exclude  the  fully-cured 
CSFAFD  and  the  second  commenter 
opposed  the  Agency's  decision.  The 
objections  and  comments  raised  by  the 
commenters  are  discussed  below. 

Petition-Specific  Comments.  One 
commenter  opposed  the  Agency's 
handling  of  information  on  CF&Is 
stabilization  process  as  proprietary.  The 
commenter  believed  that  without 
specific  details  concerning  CF&I's 
stabilization  process  and  the  physical/ 
chemical  composition  of  the  stabilized 
waste,  their  ability  to  provide 
"meaningful"  public  comment  was 
seriously  restricted. 

The  Agency  disagrees  with  the 
commenter.  As  specified  in  40  CFR 
260.2(bl,  CF&I  is  entitled  to  assert  a 
claim  of  business  confidentiality 
covering  part  or  all  of  the  information 
submitted  to  EPA  in  fulfillment  of  the 
information  requirements  of  §§  260.20 
and  260.22.  Furthermore.  CF&I  followed 
the  procedures  set  forth  in  40  CFR 
2.203(b)  pertaining  to  confidential 
business  information.  CF&I  provided  the 
.Agency  confidential  information 
detailing  the  "Solifix"  stabilization 


process.  Substantial  resources  have 
been  invested  to  develop  the 
.stabilization  process,  and  CF&I  is 
required  to  protect  this  information  in 
order  to  operate  the  licensed  process. 
Furthermore,  CF&I  did  not  seek  to 
protect  as  confidential  any  waste- 
specific  information.  Data  characterizing 
the  physical  and  chemical  composition 
of  both  the  untreated  waste  and  the 
CSEAFD  were  provided  in  the  exclusion 
petition.  The  Agency  evaluated  all 
information  submitted.  Information  that 
was  not  claimed  to  be  confidential  is 
available  in  the  RCRA  public  docket  for 
public  inspection. 

The  same  commenter  staled  that  it 
strongly  opposed  the  Ajjency  s  proposal 
to  grant  CF&I  an  exclusion  for  the 
reasons  discussed  below. 

The  commenter  stated  that  the 
CSEAFT)  still  exhibits  one  of  the  criteria 
for  which  it  was  listed — the  presence  of 
significant  concentrations  of  the 
inorganic  constituents  of  concern  (i.e., 
cadmium,  chromium,  and  lead).  The 
commenter  also  stated  that  the  waste 
contains  significant  concentrations  of 
nickel. 

The  Agency  agrees  that  the  presence 
in  K061  wastes  of  significant  total 
constituent  concentrations  of  the 
inorganic  constituents  of  concern  was 
one  of  the  criteria  ^or  listing  K061 
wastes  as  "T"  (toxic)  wastes.  See  40 
CFR  261.11(a)(3)(ii)  and  "Dackground 
Document.  Resource  Conservation  and 
Recovery  Act.  Subtitle  C,  Hazardous 
Waste  Management,  section  3001. 
Identification  and  Listing  i;f  Hazardous 
Waste,  '  1980.  The  Agency  however, 
believes  that  data  presented  in  the 
Background  Document  charactenze  the 
physical/chemical  nature  of  untreated 
electric  arc  furnace  dusts  and  that  these 
data  are  not  representative  of  the 
physical/chemical  nature  of  stabilized 
electric  arc  furnace  dust  having  a 
cement-like  waste  matrix  Specifically, 
EPA  believes  it  is  reasonable  to  expect 
that,  as  the  total  constituent 
concentration  of  an  unbound  or  loosely 
bound  metal  present  in  a  waste 
increases,  the  potential  for  the  metal  to 
leach  from  the  waste  also  increases 
(generally,  the  higher  the  total 
constituent  concentration  of  an  unbound 
or  loosely  bound  metal,  the  higher  the 
potential  EP  leachate  concentration). 
Thus,  wastes  having  significant  total 
constituent  concentrations  of  unbound 
or  loosely  bound  metals  are  more  likely 
to  impact  the  underlying  ground  water 
than  wastes  having  lower  total 
constituent  concentrations  of  unbound 
or  loosely  bound  metals.  In  this  case, 
because  the  metals  in  CF&I's  waste  are 
tightly  within  the  waste's  cmement-like 


matrix,  the  Agency  believes  that  the 
elevated  levels  of  the  metals  present  in 
CF&I's  waste  should  not  pose  a  threat  to 
either  human  health  or  the  environment. 
The  Agency's  conclusion  that  the 
inorganic  constituents  of  concern 
(including  nickel)  are  bound  in  the 
waste  matrix  and  thus  are  not  available 
for  leaching  is  supported  by  the  results 
of  the  EP  and  MEP  leachate  analyses. 

EPA  evaluated  the  potential  mobility 
of  CF&I's  stabilized  waste  using  the 
maximum  EP  or  MEP  leachate 
concentrations  and  the  vertical  and 
horizontal  spread  (VHS)  model.  For  the 
volume  of  waste  to  be  generated  by 
CF&I's.  the  VHS  model  predicted  a 
dilution  factor  of  approximately  6.3.  The 
Agency  believes  that  the  VHS  model 
analysis  provides  a  conservative  and 
reasonable  worst-case  evaluation  of  the 
waste's  effect  on  the  underlying  aquifer. 
The  predicted  compliance-point 
concentrations  resulting  from  this 
conservative  analysis  were  below  the 
levels  of  concern  used  for  delisting 
purposes.  See  53  FR  29071,  August  2, 
l'*H«  fir  a  description  of  the  modeling 
analysis  of  CF&I's  waste. 

Furthermore,  in  delisting  evaluations, 
EPA  considers  all  the  factors  for  which 
the  waste  was  listed,  as  well  as  factors 
other  than  those  for  which  the  waste 
was  originally  listed  that  could  cause 
the  waste  to  be  hazardous.  See  42  U.S.C. 
6921(f),  For  this  specific  wastestream. 
based  on  the  above  discussion.  EPA 
does  not  believe  that  any  other  factors, 
including  elevated  total  constituent 
concentrations  of  the  inorganic 
constituents  of  concern  and  nickel, 
could  cause  this  wastestream  to  present 
a  hazard  to  human  health  and  the 
environment. 

The  commenter  also  asserted  that  the 
Agency  only  considered  the  teachable 
levels  of  hazardous  constituents  and  did 
not  consider  airborne  and  waterbome 
dispersal  of  the  waste. 

With  regard  to  possible  airborne 
dispersal,  the  Agency  believes  that  the 
commenters  concern  was  based 
primarily  on  the  characterization  of 
K061  wastes  in  the  listing  background 
document  as  being  fine  particles  or 
dusts.  The  Agency  believes  that 
airborne  exposure  to  hazardous 
contaminants  from  CP&I's  FAF  dust 
(fine  particles)  is  not  probable  because 
CF&I's  untreated  EAF  dust  will  be 
regulated  as  a  hazardous  waste,  thus 
releases  of  the  EAF  dust  to  the 
atmosphere  should  be  controlled. 
Additionally,  due  to  the  physical  and 
chemical  nature  of  CF&I's  stabilized 
waste  [i.e..  monolithic  and  nonfriable), 
the  Agency  believes  that  direct  contact 
from  airborne  exposure  to  hazardous 
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contaminants  from  the  CSEAFD  is 
unlikely. 
With  regard  lo  waterbome  dispersal 


landfill  could  readily  cause  exceedences      Combustion  Report.  (See  "National 
of  the  standards.  Dioxin  Study  Tier  4  Combustion 

As  the  Agency  discussed  in  the  Sources:  Engineering  Analysis  Report," 
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especially  in  incinerators  with  residence 
times  of  1.5-2.0  seconds  or  more,  CF&Is 
furnaces  heat  the  molten  steel  to  3000  T, 


continuous  MEP  analyses.  First,  the 
Agency's  belief  that  the  stabilization 
process  is  effective  is  substantiated  by 


modified  condition  (1)(D)  lo  require  CF&I 
to  collect  and  analyze  weekly  composite 
samples  of  the  treated  CSEAFD 
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contaminants  from  the  CSEAFD  is 
unlikely. 

With  regard  to  walerbome  dispersal 
of  the  waste,  it  is  important  to  note  that 
CF&I'g  waste  will  be  stabilized  to 
produce  a  cement-like  waste  matrix  and 
handled  as  hazardous  until  it  is  fully 
cured.  The  VHS  model  analysis 
described  in  the  proposal  shows  that 
leachate  from  the  waste  that  travels 
through  ground  water  will  not  exceed 
health  based  levels. 

The  Agency  acknowledges  that  it  may 
also  be  possible  for  surface  water  runoff 
to  transport  contaminants  from  the 
waste  to  a  nearby  surface  water  body 
However,  the  Agency  does  not  believe 
that  aniysis  of  such  overland  transport 
of  contaminants  as  a  reasonable 
exposure  route  for  the  petitioned  waste 
would  compel  a  different  result  for  this 
petition.  First,  as  described  in  the 
proposed  rule,  the  Agency  believes  that 
landrdl  disposal  is  a  reasonable  worst- 
case  management  scenario  for  CFil's 
solidified  waste.  Contamination  of 
surface  water  might  occur,  therefore, 
through  runoff  from  the  petitioned 
waste.  However.  EPA  believes  that  the 
concentrations  of  any  hazardous 
constituents  in  that  runoff  will  tend  to 
be  lower  than  the  levels  in  the  EP 
leachate  analyses  reported  in  the 
proposal  due  to  the  acidic  medium  of  th*» 
EP  test.  Furthermore,  any  transported 
constituents  would  be  further  diluted  in 
the  surface  water  body 

Second,  the  Agency  believes  that,  in 
general,  the  leachate  derived  from  this 
waste  will  not  directly  enter  a  surface 
water  body  without  first  traveling 
through  the  saturated  (subsurface)  zone 
where  dilution  and  attenuation  f)f 
hazardous  constituents  may  orcur.  Ihe 
VHS  modt?!  takes  this  sdturated  zone 
into  account  us  it  predicts  the  ultimate 
fate  and  transport  of  hazard()u.s 
constituents.  Last,  if  the  wastes  vnete 
exposed  to  any  long-term  weathering. 
the  A«i;ncy  believes  ihat  any  sijinificant 
overland  transport  of  hazardous 
constituents  through  erosion  and  runoff 
19  highly  unlikely  for  solidified  (remenl- 
like)  wastes  such  as  CF&Is  wasie. 

The  commenter  further  asserted  that 
the  at-the-well  contribution  of  cadmium 
chromium,  lead,  nickel,  and  selenium 
from  CFfkls  waste  alone  would  be 
substantially  more  than  half  of  the 
amount  allowed  in  drinking  wa'.er  under 
the  current  standards  for  these 
contaminants  [re.,  the  predicted 
compliance-point  concentrations  (CPCsJ 
fur  cadmium,  chromium,  lead,  nickel, 
and  selenium  are  very  close  to  their 
respective  regulatory  standards].  The 
commenter.  therefore,  stated  that 
disposing  of  this  waste  with  any  ulher 
contaminant  source  within  the  same 


landfill  could  readily  cause  exceedences 
of  the  standards. 

As  the  Agency  discussed  in  the 
Federal  Register  on  February  26, 1985 
and  November  13,  1986  (50  FR  7900  and 
51  FR  41085),  the  VHS  model  analysis 
assumes  that  there  are  no  potential 
contaminant  sources  at  the  disposal  site 
[i.e.,  leachate  from  the  waste  mixes  with 
non-contaminated  ground  water). 
Additionally,  without  specifying 
management  conditions  or  considering 
site-specific  characteristics,  the  Agency 
cannot  modify  the  VHS  model  to  assess 
the  effects  of  additional  contaminant 
sources  on  the  underlying  aquifer  within 
the  same  disposal  site.  The  commenter 
is  inferring  that  wastes  should  not  be 
delisted  unless  the  predicted  at-lhe-well 
conrentrations  of  the  contaminants  are 
significantly  less  than  their  respective 
health-based  levels.  The  Agency  does 
not  have  any  technical  basis  to  support 
a  determination  of  an  appropriate 
perrentaRe  reduction  and  believes  that 
any  resulting  percentage  r  duction 
would  be  arbitrary  Furthermore,  the 
commenter  did  not  suggest  any  technical 
basis  for  such  a  reduction.  Therefore,  in 
lijjht  of  the  conservative  nature  of  the 
VHS  model,  EPA  will  continue  to  allow 
wastes  to  exhibit  CPC's  up  to  100 
pfTcent  of  the  health-based  standard. 

The  commenter  was  further  troubled 
by  the  CPC  for  lead  since  EPA  is 
considering  lowering  the  drinking  water 
standard  for  lead  to  0,(X)5  mg/l.  The 
commenter  believes  that  the  waste 
should  be  considered  hazardous  since,  if 
the  n  005  mg/l  standard  is  adopted,  the 
calculated  CPC  would  exceed  the 
standard  by  nearly  a  factor  of  eight. 

Ln  making  delisting  decisions,  the 
Agfncy  uses  the  existing  health-based 
levels  cited  in    Docket  Report  on 
Health-Based  Levels  and  Solubilities 
Used  in  the  Evaluation  of  l>iisting 
Petitions,"  lune  8,  1988  (locatrd  in  the 
RCR.'X  public  dockfl)  EPA  ha.n  no  way 
of  predicting  the  final  drinking  wa'er 
standard  until  it  is  actually  promulgated 
(the  standard  could  be  less  than  or 
greater  than  the  proposed  level  or  the 
fl,005  mg/l  Ipvel  cited  by  the 
commenter).  Neither  ran  the  Agency  be 
ctTtain  exactly  when  the  new  standard 
might  be  promulgated.  Without  a  new 
final  drinking  water  standard,  the 
Agency  does  not  believe  it  is  fair  to  the 
petitioner  to  postpone  a  final  rulemaking 
until  a  new  drinking  water  st.md.ird  for 
lead  IS  promulgated 

Lastly,  the  commenter  hc^linvt'd  that 
the  Agency  did  not  consider  the 
possibility  of  dioxin  contamination.  The 
commenter  based  its  concern  of  the 
possibility  of  dioxm  contamination  on 
data  obtained  through  the  Agency's 
National  Dioxin  Study.  Tier  4 


Combustion  Report.  (See  "National 
Dioxin  Study  Tier  4  CombuBtion 
Sources:  Engineering  Analysis  Report," 
U.S.  Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park. 
North  Carolina,  EPA-450/4-84-014h. 
September  1987.) 

The  Agency  disagrees  with  the 
commenter.  EPA  evaluated  CF&I's 
petition  and  did  not  believe  that  any 
other  hazardous  constituents,  including 
dioxins,  were  present  in  CF&I's  waste. 
In  response  to  the  commenfer's  specific 
concern  regarding  the  possibility  of 
dioxin  contamination.  EPA  reviewed  the 
Tier  4  report  cited  by  the  commenter. 
Although  data  presented  in  the  Tier  4 
report  indicated  that  dioxins  were 
present  in  wastes  generated  by 
secondary  copper  smelters  and  wire 
reclamation  incinerators,  the  Agency 
does  not  consider  it  likely  for  dioxins  to 
be  present  in  CF&I's  waste.  As 
discussed  in  the  Tier  4  report,  the 
principal  reasons  for  the  possible 
presence  of  dioxins  in  wastes  generated 
by  secondary  copper  smellers  and  wire 
reclamation  incinerators  are  the 
presence  of  dioxin-forming  precursors  in 
raw  materials  and  low  combustion 
temperatures. 

Specifically,  the  report  noted  that 
secondary  copper  smelters'  raw 
materials  can  contain  quantities  of 
polyvinyl  chloride  wire  insulation 
(telephone  wire),  electrical  parts,  and 
other  sources  of  copper  (including  circuit 
boards  and  electrical  switches).  Wire 
reclamation  incinerators  can  process 
polyvinyl  chloride  wire  insulation  and 
polychlorinated  biphenyls  (PCBs)- 
containing  transformer  cores  and  parts. 
Thpse  types  of  raw  materials  contain 
dioxin-forming  precursors. 

The  report  also  found  that  combustion 
temperatures  maintained  by  both 
secondary  copper  smelters  and  wire 
reclamation  incinprators  are  lov  enough 
to  promote  the  formation  of  dioxins. 
Surveyed  secondary  copper  smelting 
furnaces  operated  at  approximately  1500 
°F,  and  wire  reclamation  incinerators 
operated  at  approximately  1000  F  (some 
had  afterburners  operating  at  1900  T). 

The  Agency  reviewed  the  list  of  scrap 
materials  CF&l  reported  it  uses  to 
charge  its  furnaces,  and  the  Agency 
does  not  believe  that  CF&l  uses  wire  or 
electronic  scrap.  The  Tier  4  report  states 
lhat  secondary  copper  smellers  and  wire 
reclamation  incinerators  are  less  likely 
to  generate  dioxin-conlaining  wastes  if 
they  do  not  use  polyvinyl  coated  wire 
and  low  combustion  temperatures. 
Additionally,  the  Tier  4  report  staled 
lhat  dioxins  generally  are  destroyed  at 
temperatures  above  80f  °C  (1472  'F), 


especially  in  incinerators  with  residence 
limes  of  1.5-2.0  seconds  or  more.  CF&I's 
furnaces  heal  the  molten  steel  to  3000  T, 
Therefore,  CF&I's  furnaces  run  at  more 
than  two  times  the  temperature  required 
to  destroy  polychlorinated  dibenzo-p- 
dioxins  (PCDDs),  PCBs,  and 
polychlorinated  dibenzofurans  (PCDFs). 
EPA,  based  on  the  above  discussion, 
does  not  believe  that  it  is  reasonable  to 
expect  dioxins  to  be  present  in  CF&I's 
waste. 

£■^.4  's  Modeling  Approach.  One 
commenter  supported  EPA's  proposed 
use  of  the  VMS  model  as  applied  to 
CF&I's  petitioned  waste,  and  strongly 
supported  EPA's  assertion  thai  "it  is 
inappropriate  for  the  Delisting  Program 
to  consider  extensive  site-specific 
factors  in  its  evaluation  of  delisting 
petitions."  See  53  FR  29068,  The 
commenter  believed  lhat  it  is  unlawful 
and  inappropriate  for  EPA  to  consider 
any  site-specific  factors  in  its  evaluation 
of  delisting  petitions.  This  comment 
does  not  pertain  to  this  petition  or  affect 
the  proposed  decision  since  the  Agency 
did  not  consider  any  site-specific  factors 
in  its  evaluation  of  the  petitioned  waste. 
The  Agency,  therefore,  will 
independently  respond  to  this  comment 
in  terms  of  a  separate  rulemaking 
petition  raising  this  issue  with  the 
Agency  (filed  by  the  Hazardous  Waste 
Treatment  Council). 

Conditional  Testing  and  Reporting 
Requirements.  One  commenter  slated 
that  if  the  Agency  granted  CF&I  an 
exclusion,  the  conditional  requirements 
of  the  exclusion  should  include  analyses 
for  total  constituent  concentrations  and 
MEP  constituent  concentrations  of  the 
hazardous  constituents. 

The  Agency  disagrees  with  the 
commenter.  The  Agency  expects  that 
this  waste  will  be  disposed  of  in  a 
municipal  landfill,  where  soil  conditions 
would  be  mildly  acidic.  EPA  believes 
that  the  EP  extraction  procedure  is  the 
most  appropriate  analytical  tool  to 
evaluate  the  potential  leachabilily  of 
this  waste  in  an  acidic  environment,  For 
this  waste.  EPA  believes  that  continued 
evaluation  of  the  EP  teachable 
concentrations  as  required  by  the 
conditions  of  this  exclusion  will  ne 
adequate  to  protect  human  health  and 
the  environment.  Furthermore,  the 
Agency  does  not  have  health-based 
standards  regulating  the  total 
constituent  concentrations  of  any  of  the 
EP  toxic  metals  or  nickel.  To  require 
CKXI  to  continually  monitor  for  the  total 
constituent  concentrations  of  all  the  EP 
toxic  metals  and  nickel  will  not  ensure 
further  protection  of  human  health  or  the 
environment. 

Lastly,  the  Agency  does  not  believe  it 
is  necessary  to  require  CF&I  to  perform 


continuous  MEP  analyses.  First,  the 
Agency's  belief  that  the  stabilization 
process  is  effective  is  substantiated  by 
the  analytical  data  obtained  from  the 
previous  MEP  leachate  tests. 
Additionally,  if  the  stabilization  process 
were  ineffective  and  an  increase  in  the 
leachability  of  the  hazardous 
constituents  from  the  waste  were  to 
occur,  the  Agency  believes  that  tne  EP 
leachate  analyses  would  meas.ire  such 
an  increase. 

The  commenter  slated  that  the 
proposed  testing  conditions  did  not 
provide  a  sc>ifdi'le  for  testing  the  waste 
sufficient  to  ensure  that  it  will  continue 
to  meet  EPA's  delisting  criteria.  The 
commenter  also  stated  that,  at  the  very 
least,  a  program  of  periodic  retesting 
should  be  required  to  \enfy  the 
continued  effectiveness  of  the 
stabilization  process,  in  light  of  the 
potential  for  significant  variation  in  the 
waste  composition. 

The  Agency,  when  evaluating  CF&I's 
petition,  realized  lhat  the  concentration 
of  the  constituents  of  concern  would 
vary  depending  on  the  type  and  quality 
of  scrap  metal  charged  in  the  steel 
making  process.  To  address  the  possible 
variation  in  constituent  concentrations, 
the  Agency  limited  CF&ls  exclusion  to 
cover  wastes  generated  from  a  specific 
percentage  range  of  scrap  metals. 
including  molds  and  stools,  cast  scrap, 
haystack  and  pot  buttons,  mill  scrap. 
ferro  process  scrap,  borings  and 
turnings,  miscellaneous  furnace  scrap 
and  roll  scale  briquettes,  .See  53  KR 
29t)72,  August  1,  1988  The  Agency 
reasoned  that,  b\'  fixing  the  percentage 
of  each  type  of  steel  scrap  within  the 
range  used  by  CF&I  during  the  time 
period  when  CF&l  collected  its  samples 
of  un.stabilized  EL\F  dust,  the  variation 
in  constituent  concentrations  would  be 
controlled  to  within  the  range  that  CF&I 
demonstrated  could  be  rendered  non- 
hazardous  However,  while  responding 
to  thn  comments  concerning  the 
proposed  testing  conditions,  the  Agency 
realized  that  the  speci.ncationsof  the 
Institute  of  Scj  ap  Iron  and  Steel  (ISIS) 
for  grading  scrap  metal  were  voluntary 
guidelines.  The  Agency,  therefore, 
agrees  with  the  commenter  that 
potentially  significant  variation  in  waste 
composition  may  occur  due  to  the 
potential  variation  in  the  specific  type  of 
scrap  within  a  particular  category  (i?.^.. 
mill  scr.ip,  *l  bundles,  ^2  bundles).  As 
a  result,  fixing  the  percentage  of  each 
type  of  stee!  scrap  using  the  ISIS  grading 
system  would  not  prevent  CF&I's  waste 
from  exhibiting  variations  in  constituent 
concentrations  outside  of  the  range 
addressed  by  CF&I's  petition. 

Therefore,  the  Agency,  in 
promulgating  this  final  rule,  has 


modified  condition  (1)(B)  to  require  CF&I 
to  collect  and  analyze  weekly  composite 
samples  of  the  treated  CSEAFD 
inderiniteiy: 

(1)(B)  Subsequent  Testing:  CFil  must 
collect  representative  grab  samples  from 
ever>  treated  batch  of  CSEAFD  g<>n<>r8lMi 
daily  and  composite  all  of  the  grab  samples 
to  produce  a  weekly  composite  sample.  CF&I 
then  must  analyze  each  weekly  composite 
sample  for  the  EP  leachate  concenU-ations  of 
all  the  EP  toxic  melals  and  nickel.  Analyses 
must  be  performed  accordir.g  to  SW-S46 
methodologies.  The  analytical  data,  including 
ail  quality  control  information,  must  be 
compiled  and  maintained  on  site  for  a 
minimum  of  three  years.  These  data  must  be 
furnished  upon  request  and  made  available 
for  inspection  by  any  employee  or 
representative  of  EPA  or  the  Stale  of 
Colorado. 

The  Agency  believes  thai  it  is  necessary 
to  require  the  petitioner  to  analyze 
weekly  composites  of  the  CSEAFD  in 
order  to  ensure  that  the  stabilization 
process  effectively  handles  the  potential 
variation  in  constituent  concentrations. 
As  stated  above,  the  potential  variation 
in  constituent  concentrations  is  a  result 
of  the  potentially  changing  composition 
of  the  scrap  charges.  The  Agency. 
however,  believes  that  the  composition 
of  the  scrap  charges  will  not  vary 
abruptly  from  day-to-day.  Rather,  the 
Agency  expects  that  the  composition  of 
the  scrap  charges  will  change  gradually 
since  scrap  generally  is  not  purchased 
every  day.  Therefore,  the  Agency 
believes  that  collecting  composite 
samples  on  a  weekly  basis  will  be 
sufficient  to  ensure  that  the  stabilizatioo 
process  is  able  to  accommodate  the 
potential  changes  in  constituent 
concentrations  and  generate  non- 
hazardous  CSEAFD. 

The  commercial  availability  of 
different  types  of  scrap  metal  are 
subject  to  diange  with  time.  Ther«»for8. 
as  described  above,  the  Agency  belie* e« 
it  is  possible  that  the  composition  of  the 
untreated  EAF  dusl  will  vary  over  lime. 
The  Agency  stated  in  the  proposed  rule, 
that  future  upfront  delisting  proposals 
and  decisions  may  include  difTerenl 
testing  requirements  based  on  an 
evaluation  of  the  uniformity  of  the  waste 
and  that  wastes  with  variable 
constituent  concentrations,  iitcludirtg 
those  discussed  in  previous  delisting 
decisions  [e.g..  51  FR  41323.  November 
14. 1986).  would  require  continuous 
batch  testing.  See  53  FR  29072.  August  2, 
1988.  In  this  case,  the  Agency  believes 
that  the  potential  variations  in  waste 
composition  [i.e^  constituent 
concentrations)  resulting  from  changing 
scrap,  warrant  the  requirement  for 
continual  testing  of  weekly  composite 
samples  of  CSEAFD.  As  a  result,  the 
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Agency  removed  condition  (3) 
Termination  of  Testin^i  In  order  to 
reflect  the  requirement  for  continual 
testing  of  weekly  composite  samples  of 
the  CSEAFD 

The  Agency  is  requiring  the  petitioner 
to  compile  and  store  on  site,  ail 
analytical  data  obtained  through  the 
subsequent  testing  condition  (1)(B).  The 
Agency  realized  that  requiring  the 
petitioner  to  submit  these  analytical 
date  every  six  months,  would  place  an 
undue  burden  on  both  the  petitioner  and 
EPA.  In  addition,  the  Agency,  may  at 
any  time,  either  visit  the  facility  for 
inspection  purposes  or  request  the 
petitioner  to  report  these  data 
Therefore,  the  Agency  is  maintaining  the 
siame  level  of  protection  without 
requiring  the  petitioner  to  report  these 
analytical  data  every  six  months. 
Condition  (4)  Data  submittals  has  been 
renumbered  and  now  reads; 

|3)  Data  iubmittal»:  Within  one  neek  of 
system  itart-up.  CF4I  must  notify  the  S«(.'ion 
Chief.  Variances  Section  (seo  address  tjeluw) 
when  their  full-scale  stabilization  system  is 
on-line  and  waste  treatment  has  begun.  ,AI! 
data  obtained  through  the  initial  testing 
condition  (1)(A).  must  be  submitted  to  the 
Section  Chief,  Variances  Section.  PSPD/ 
OSW.  (08-343).  US.  EPA.  401  M  Street.  SW  , 
Washington.  DC  204<»  within  the  time  peruxl  ,• 
specified  In  condition  (1)(A).  At  the  Section 
Chiers  request.  CFAl  must  submit  analytical 
data  obtained  through  condition  (1|(B)  to  the 
above  address,  within  the  time  period 
specified  by  the  Section  Chief,  Failure  tu 
submit  the  required  data  obtained  from  either 
condition  (1)(A)  or  (1)(B)  within  the  specified 
lime  penods  will  be  considered  by  the 
Agency  sufficient  basis  to  revoke  CF*I  » 
exclusion  to  the  extent  directed  by  FJ'.^,  All 
data  must  be  accompanied  by  the  following 
certification  statement: 

"Under  civil  and  criminal  penalty  of  law 
for  the  making  or  submission  of  false  or 
fraudulant  statements  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code  which  include,  but  may  not  be 
limited  to,  18  US.C  9928),  1  certify  that  the 
information  contained  in  or  accompanying 
this  document  is  true,  accurate  and  complete 

As  to  the  (those)  identified  seclion(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who,  acting 
under  my  direct  Instructions,  made  the 
verification  that  this  information  is  tpje, 
accurate  and  complete. 

In  the  event  that  any  of  this  infornidtion  is 
determined  by  EPA  in  its  sole  discretion  to  be 
false.  Inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  1 
recognize  and  agree  that  this  exclusion  of 
wastes  will  be  void  as  if  it  never  had  effect  ur 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion  " 


(Name  of  Certifying  Person) 

Date 


(Title  ')f  Or*;f\:n)j  [V'rson) 
Dale    


Inconsistencies  Between  the  Delisting 
Program  and  the  Land  Disposal 
Restrictions  Prosiram  One  commenter 
believed  that  the  Agentv  s  decision  to 
exclude  CFM's  waste  was  inconsistent 
with  the  I-and  Disposal  Prohibition 
Provisions  of  the  1984  FISVVA 
amendments.  Specifically,  the 
commenter  slated  that  (1)  the  EP 
leachate  concentration  of  lead  in  CF&l's 
waste  exceeded  the  Agency's 
promulgated  bes'  ciemonstrated 
availahie  tc  hiiulngv  [RUAT)  treatment 
level  for  lead  in  KOfil  waste-^  (see  53  PR 
311,38)  and  (2)  the  proposed  delisting 
levels  for  EP  leachate  concentrations  of 
lead  and  nickel  also  exceeded  the  BDAT 
treatment  standards  (see  53  FR  29071 
and  53  FR  31164,  respectively). 
The  Agency  agrees  with  the 
commenter  tliat  there  are  differences  in 
approach  between  seme  of  the  decision 
criteria  used  in  individual  delisting 
decisions  and  those  used  in  the  Land 
Disposal  Restrictions  Program  (LDRP), 
However,  these  differences  are 
appropriate  given  the  separate  functions 
of  the  two  programs  and  their  different 
statutory  bases.  The  Delisting  Program 
and  the  LDRP  are  fundamentally 
different  in  that  the  Delisting  Program's 
standards  are  health-based  and  the 
LDRP's  treatment  standards  are 
technology-based  See  RCRA  section 
3001  (42  use,  6921)  and  RCRA  section 
3004  (42  use,  69241m]l,  respectively. 
The  Agency,  however,  belie\e8  that 
both  the  health-based  and  technology- 
based  approaches  of  the  Delisting 
Program  and  the  LDRP,  respectively,  are 
protective  of  human  health  and  the 
environment 

3  Final  Agency  Decisiuii 

For  the  reasons  -stated  in  the  proposal, 
the  Agency  believes  that  the  CSEAFD, 
when  subject  to  the  verification  testing 
requirements  specified  in  the  exclusion, 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  conditional  exclusion  to 
CF*1  Steel  Company,  located  in  Pueblo, 
Colorado,  for  its  fully-cured  chemically 
stabilized  electric  arc  furnace  dust 
treatment  residue,  described  in  its 
petition  as  EPA  Hazardous  Waste  No, 
K061  The  exclusion  only  applies  to  the 
processes  covered  by  the  original 
demonstration.  The  facility  would 
require  a  new  exclusion  if  either  its 
manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition 
occurred.  Accordingly,  the  facility  would 


need  to  file  a  new  petition  for  the 
altered  waste.  The  facility  must  treat 
waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling  or  reclamation. 

Ill,  Limited  Effect  of  Federal  Exclusion 


The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3009  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  from  taking 
effect  in  the  State.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  [i.e..  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under 
State  law. 

rv.  Effective  Dale 

This  i^le  is  effective  immediately  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 


Procedures  Act,  pursuant  to  5  U.SC. 
5531d!, 

V.  Regulatory  Impact 

Under  Executive  Order  12.;9!,  ¥.V.\ 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Reguhitory  Impact 
An.LjIysis.  This  nile  to  gjant  an  exclusion 
IS  not  major  since  its  effect  i,s  to  reduce 
the  overall  costs  and  economic  impart 
of  EP.A's  hazardoiis  waste  nianagemrr! 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  a!  a 
specific  facility  from  EPA's  lists  of 
h,iz.Trdous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule, 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 


describes  the  impact  of  the  niir  un  .sm.il! 
entinps  [i.e..  small  businesses,  small 
organizations,  and  small  guvemmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
ent.'ies  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

\W.  Paperwork  Reduction  Ad 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  findl  rule  have  been  approved 
by  the  Office  of  .Management  and 
Budget  lOMBj  under  the  provisions  of 
the  Paperwork  Reduc'ion  Act  of  1980 
(PL,  9f>-511,  44  U.S.C,  §  3,501  et.  seq.) 


and  have  been  assigned  0MB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Pari  261 

Hazardous  materials.  Waste 
Treatment  and  disposal.  Recycling 

Date:  May  1. 1989. 
lefTery  O.  Denil. 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  281  is  amended 
as  follows: 

TAai  261— ;dlntificat)On  ;,\D 

LiSTiNG  OF  H,A2ARDuJ'>  V-'ASTE 

1.  ilie  duiiiurily  cilduun  iur  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  US.C 
6905.  6012(a),  6821.  aod  6SZ2), 

2.  In  Table  2  of  Appendix  IX.  add  the 
following  wastestream  in  alphabetical 
order 


Arrpendix  IX— VVaste*  (  v 

§i  2W1.20  ,md  2W),2: 


nder 


TABLE  2.  WASTES  EXCLUDED  FROM  SPECIFIC  SOURCES 


Facility 


Address 


Waste  Oesoipbon 


CF&I  S'.eel  Corporation Pue&io  Colorado. 


*«I/Stml0«"    (C^Ar?- 

.>rr    I  i  ii    '.    lull  •.  ,,r.. 


tn-iStTn-.-T 


::i  A' 


i*A.*>r'. 


1o«  (EPA 
^69.  T)w 
■  .'aii"wrt  iaciity 
;  tTftat"»-n  process.  To 
.-CHjuiaux/  vorx^em  onc» 
lOTlifitf  program  tor  9^ 
iho  tnckimon  to  bs  vaM 


fully-cured  cherracalty  statxlized  etectiic  arc  hjrr>sc 
Hazardous  Waste  No   Kt)»Di)  aenerattnl  iiom  pm^  ■: 
exclusion  is  corxJrtiooed  upon  ttie  .lata  c>bUir>(K)  *'>>m   i 
because  CF&rs  ongnal  data  was  oertamed  'rom  «  tar>->ra 
erasure  that  nazardoos  constrtuer«s  are  rxx  prese"?  ir  me  •»«' 
the  tul*-scale  treatmenl  Iaciity  e   «•   o(>e/atiof       '  s     ■^..■.•■.' 
petitionee!  waste  T>us  testirxj  prcxj'a''^.  'ni.'Si  rr^t^x  r'„-  t.-iKiwr  i.; 

(1)  Testing 

tAi  Irutisl  Testing:  tXring  the  hrsl  kx*  xt-cks  o(  xf^ahcir^  ,->'  riv.  i,*'  «.j  ^i*.  ti*-ni."..n-  «,.»,i,-m.  CF&I  must 
coltect  representative  grab  sarnptes  ol  ea-'"'  ti  •■":  twi.  ►  ut  :•-»--  i  vt  A'  :,  ,<r.-  ,.,»  ^xisMe  1h*  |^ab 
samples  daily  T^e  daily  compos'ies  pfKv  '  :ir<,;» -sai  "nj>;:  <>"  si'ss,-*-,;  =  r  :•*  EP  kwchrts 
concentrations  ot  a*  itie  EP  tone  metais  iK-kfH  arxi  cva'",<OP  i-^s-'h,  -:-'Miii«<  •'>!<"  i  the  cyanrfe 
extractions),  and  the  total  constituent  concentrations,  oi  'encirvp  <iij*»«-t«  a'"'  ■•■h  •  .-*  .amde  Anstyses 
musl  be  periormetS  according  »  SW-,646  T.etutyyytoqie*  C:f  *'  'thjsi  '►■(v^-  !•-»-  ,wc*'viic«l  MM  dMa 
obtained  dunng  this  initial  perKXl  no  latef  thar:  90  days  attai  tr*  treat"K-ni  ,  x  r  a   <xv  i^jS^scaie  btktv 

(B)  Subsegueni  Testing  CF&!  fnust  cotU?c1  rep'psc'^'!a'i»e  yat)  tsafnc*^  tr.',,-r  »»v»'rv  v.^^ui'  Mich  at 
CSEAFD  generalad  datly  and  composite  an  o*  f't   jrat.   safni'"»  K;  pm-k«  •:   s   *'■•-•  .     .mposne 

sample  CF&l  then  must  analyze  aecti  weekly  c^imposfte  sa-ir*  >.»  'N  ! '   K-ac " ^'>-     > •  i  ■  '  ^tions  ol 

all  ol  the  EP  toxic  metals  arx3  nicKei    Anaivses  musi  h<p  D«ri<>rvr4><:  9<ii»rV¥.  ;<     -a   h.if   ■t^thodolo- 

gies  The  analytical  data,  including  all  qualify  cdt'O-  ■ntc.f-.^'i.or-  't. ,--•  tf-  '  •>~(;h,«.-.:  „■■"  ■■.,».■  n^tmi  on 
srte  tor  a  minimum  ol  three  years  These  data  must  be  tijrTi<.f^.,:  ,«,,,'.  •r-j.^-.v  ..  ..:  ".,-,,:■  ,r  .  labie  lor 
inspection  by  arry  employee  nr  representative  of  [i-'A  ly  '.bt>  'tai 

12)  Oe/isting  levels.  It  ttie  EP  extrat^l  concentratK-ms  (V'h'".,.- 
chforruum.  lead,  arsenic,  or  silvet  exceed  0  3 '  5  n-K^  •  tor  hanu,' 
seiemum  exceed  0  063  mg/ 1  tc  mercury  eiceeos  v,i  1 1  ■  .^  nug  ; 
cyanide  exoeede  4  42  mg/i    or  total  'eaclrve  oa'HV,  cv  i  Ma   'ca: 


Kg  and  500  mg/kq.  respectively,  ttie  waste 
accordance  with  Sutjttte  C  cA  RCHA- 


.,,1  .-...'■.   '<>Q,^-'S 

'■     'jioraOo 

r    conditions   (1KA)  or  (1KB)  tar 

"  eiceeds  6:3  mQ/l;  tor  cadnaiaii  or 

lex  rvcM  cxoMds  3.15  mg/1;  or  ior 

:  i!k^  suMde  teveis  exceed  ?S0  mo/ 


'•^  or  maneged  and  Asposed  in 
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TABLE  2.  WASTES  EXCLUDED  FROM  SPECIFIC  SOURCES— Continued 


Fiotrty 


Address 


t^aste  Description 


(3)  Data  submrttals  Wrtrw  one  week  of  system  start-up.  CF4I  must  notify  ttie  Section  Chief,  Variances 
Section  (see  aOdfess  beio*)  *nen  ttieir  tuU-»cale  stabilization  system  is  on-line  and  waste  treatment 
has  begun  Mi  data  obtained  through  the  initial  testing  conditKjn  (1)(A),  must  be  submitted  to  the 
Section  Chief  variances  SectKjn  PSPO/OSW.  (OS-343).  US  EPA,  401  M  Street,  SW  ,  Washington. 
DC  20460  within  me  time  penoO  specified  in  condition  (1)(A).  At  the  Section  Ctitef's  request,  CF41 
must  «jbr^<t  analytical  data  obtained  through  condition  0)(B)  to  the  above  address,  within  the  time 
period  specifier  t)y  the  Section  Ch«f  Failure  to  submit  the  required  data  obtained  from  either 
condition  (Ml A)  or  (1>(B(  within  the  specified  time  penods  wi«  be  considered  by  the  Agency  sufficient 
basis  to  revoke  CF&i  s  exclusion  to  the  extent  directed  by  EPA.  All  data  rroist  be  accompanied  by  tfie 
fctiowmg  ceniiication  siaterrent  Under  avil  and  cnminal  penalty  of  law  for  the  making  of  submission 
of  tals.  or  frauduieni  statements  or  representations  (pursuant  to  the  applicable  provisions  of  the 
f<i6^i\  Codo  w^i'cn  include  txjl  may  not  be  limited  to.  18  U  SC  6928).  I  certify  that  the  information 
contained  m  or  accompanying  tfus  document  «  true,  accurate  and  complele  As  to  ttie  (those) 
Identified  sectiontsi  of  this  document  for  which  I  cannot  personally  verify  its  (their)  truth  and  accuracy. 
I  cetiN  as  the  company  official  having  supervisory  responsibility  for  the  persons  who.  acting  under  my 
di'ect  insf'jctions  made  the  venfication  tt«t  this  information  is  true,  accurate  and  complete.  In  tfie 
event  mat  any  o»  this  mtormation  is  determined  by  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or 
incomplete  and  jpon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this 
eiciusion  o»  wastes  wilt  be  void  as  if  it  never  had  effect  or  to  ttie  extent  directed  by  EPA  and  that  the 
company  will  lie  lia£>«e  lor  any  actions  taken  m  contravention  of  the  company's  RCRA  and  CERCLA 
ohitqatior's  pre'-^t«.f>0  jpon  the  company  s  reliance  on  the  void  exclusion  " 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1115 

(Ex  Part*  No.  55  (Sub  75)1 

Deadline  for  Requesting  Commission 
Review  of  Arbitration  Decisions 

AQENCV:  Interstate  Commerce 

Commission, 
action:  Final  rules, 

SUMMARY:  The  Commission  is  codifying 
Its  policy  set  forth  in  Norfolk  f'  \V.  R 
Co  and  Sew  York  C.  &■  St  L  R.  Co  — 
Merger.  5  I,C,C.2d  234  (1989),  th^t 
appeals  from  decisions  of  an  arbitrator 
or  neutral  referee  must  be  filed  within  20 
days  of  the  arbitration  decision  It  is 
also  deleting  reference  to  the  divisions 
and  panels  of  the  Commission  at  44  CFR 
1115,2. 

EFFlcnvi  DATl:  The  rules  are  effective 
May  9,  1989 

FOM  FUfTTHER  INFORMATION  CONTACT: 
loseph  H  Dettmar.  (2021  2~5-"245  (TDD 
for  hearing  impaired:  (2ij2)  27S-1721), 
SUPPUEMENTARY  INFORMATION:  in 
Sorfo'ik  F'  W  R.  Co.  ami  Sew  York  C.  fr 
St.  L  R  Co.— Merger.  5  ICC, 2d  2M 
(1989),  the  Commission  found,  for  the 
future,  that  appeals  from  arbitration 
decisions  must  be  filed  within  20  days. 
Codification  of  this  requirement  at  49 
CFR  1115.8  will  ensure  notice  to  all 
potentially  affected  persons,  .Notice  and 


cummt.Mit  IS  nut  necessary,  as  the  rule 
simply  reflects  precedent  established  in 
that  proceeding 

We  are  also  deleting  the  woi^ 
"division"  and  the  phrase  "panel  of  the 
Commission"  from  49  CFR  1115,2 
because  divisions  and  panels  no  longer 
exist  within  the  Commission's  structure. 
Since  this  is  a  final  action  undertaken  to 
revise  an  internal,  organizational  matter. 
formal  comments  are  unnecessary  under 
5  U,S,C.  553(b)(A). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources  This  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1115 

,\dmmi8trative  practice  and 

priiredure. 

Authority:  49  U.S.C.  10321. 10322  and  5 
U.S.C.  559. 

For  the  reasons  set  out  in  the 
preamble.  Title  49,  Chapter  X.  Part  115 
of  the  Code  of  Federal  Regulations  is 

amended  as  follows: 

PART  1115— APPELLATE 
PROCEDURES 

1.  The  authority  citation  for  Part  1115 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  10321, 10322,  and 

10.177;  5  U  S,C,  559, 

§1115.2    lAmendedl 

2.  Section  1115.2  is  amended  by 


revising  the  introductory  paragraph  to 
read  as  follows: 

S  1 1 1 5.2    Initial  decisions. 

This  category  includes  the  initial 
decision  of  an  administrative  law  judge, 
individual  Commissioner,  employee 
board,  or  joint  board. 
•         t         •         *         • 

3.  A  new  §  1115.8  is  added  to  read  as 

follows: 

§  1 1 1 5.8    Petitions  to  review  arbitration 
decisions. 

An  appeal  of  right  is  permitted.  The 
appeal  must  be  filed  within  20  days  of  a 
final  arbitration  decision,  unless  a  later 
date  is  authorized  by  the  Commission, 
and  is  subject  to  the  page  limitations  of 
§  1115.2(d).  Standards  for  Commission 
review  of  arbitration  decisions  are  set 
forth  in  Chicago  and  North  Westerr} 
Transp.  Co. — Abandonment.  3  I.C.C.2d 
729  (1987),  aff'd  sub  nom.  Internationa! 
Brotherhood  of  Electrical  Workers  v. 
ICC.  No.  87-1629  (D.C.  Cir.  November 
25, 1988).  The  timely  filing  of  a  petition 
will  not  automatically  stay  the  effect  of 
the  arbitration  decision.  A  stay  may  be 
requested  under  §  1115.5. 

Decided:  April  28, 1989. 

By  the  Commission,  Chairman  Gradisoii. 
Vice  Chairman  Simmons.  Commissioners 
Andre.  Lamboley.  and  Phillips. 
Nor«ta  R.  McGee, 
Sfcr<:lary- 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  90514-9114] 

Pacific  Halibut  Fistierles 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  final  inile. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  Halibut 
Commission,  publishes  notice  of 
regulations  promulgated  by  that 
Commission  and  approved  by  the 
United  States  Government  to  govern  the 
Pacific  halibut  fishery.  These  regulations 
are  intended  to  enhance  the 
conservation  of  Pacific  halibut  stocks  in 
order  to  help  rebuild  and  sustain  them  at 
an  adequate  level  in  the  northern  Pacific 
Ocean  and  Bering  Sea, 
EFFECTIVE  DATE:  May  3,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Craig  Hammond,  Special  Agent  in 
Charge,  Law  Enforcement  Division. 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
Juneau,  Alaska  99802.  telephone  907- 
586-7225;  or  Executive  Director, 
International  Pacific  Halibut 
Commission,  P.O.  Box  5009,  University 
Station,  Seattle,  Washington  98105, 
telephone  206-624-1838. 
SUPPLEMENTARY  INFORMATION:  The 
International  Pacific  Halibut 
Commission  (IPHC),  under  the 
Convention  between  the  United  States 
of  America  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea  (signed  at  Ottawa,  Ontario,  on 
March  2, 1953),  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Ottawa,  Ontario,  on  March  2, 
1953),  as  amended  by  a  Protocol 
Amending  the  Convention  (signed  at 
Washington,  DC.  on  March  29, 1979),  has 
promulgated  new  regulations  governing 
the  Pacific  halibut  fishery.  The 
regulations  have  been  approved  by  the 
Secretary  of  State  of  the  United  States 
of  America  and  by  the  Governor- 
General  of  Canada  by  Order-in-Council. 
On  behalf  of  the  IPHC,  these  regulations 
are  published  in  the  Federal  Register  to 
provide  notice  of  their  effectiveness,  and 
to  inform  persons  subject  to  the 
regulations  of  the  restrictions  and 
requirements  established  therein. 

The  substantive  changes  from  the 
previous  regulations,  published  at  53  FR 
10536  (April  1, 1988),  are  as  follows:  (1) 
New  halibut  fishing  seasons  and  area 


catch  limits  are  established:  (2)  all 
bearings  specified  in  the  regulations  are 
changed  from  m;ignptic  to  true:  (3) 
procedures  for  specifying  fishing  period 
limits  are  codified.  (4)  new  sport  fishing 
seasons  and  bag  limits  are  established; 
(5)  check-in  and  check-out  requirements 
for  certain  vessels  fishing  in  Regulatory 
Area  4  are  modified;  and  (6|  fishing  in 
more  than  one  regulatory  area  in  a 
fishing  period  for  which  a  fishing  period 
limit  is  in  effect  is  prohibited. 

The  Northern  Pacific  Halibut  Act  of 
1982  (the  Act).  Pub,  L  97-176,  16  U.S.C. 
773r;(i::),  authorizes  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  halibut  catch  in  US,  Convention 
waters  which  are  in  addition  to.  but  not 
in  conflict  with,  regulations  of  the  IPHC. 
Pursuant  to  this  authority,  the  Under 
Secretary  of  Oceans  and  Atmosphere 
directed  the  Pacific  and  No;;h  I'acific 
Fishery  Management  Councils  to 
allocate  halibut  catches  should  such 
allocations  be  necessary. 

The  Pacific  Fishery  Management 
Council  (PFMC)  developed  a  1989  Catch 
Sharing  Plan  (Plan)  to  allocate  the  total 
allowable  catch  (TAC)  of  Pacific  halibut 
between  treaty  Indian.  non-Indian 
commercial,  and  non-Indi;in  sport 
fisheries  in  the  Commission  statistical 
Area  2A  off  Washington,  Oregon,  and 
California.  The  1989  Plan  for  Area  2A  is 
the  result  of  a  process  that  included 
development  of  a  proposed  Plan  by  a 
Halibut  Managers  Group  consisting  of 
slate,  federal  and  treaty  Indian  fishery 
managers,  and  a  Council  ad\nsory  panel 
and  select  group  consisting  of  user  group 
representatives  and  fishery  managers. 
The  proposed  Plan  was  adopted  for 
public  review  by  the  PFMC  at  its 
November  16-18.  1988  public  mcftiR^ 
The  proposed  Plan,  a  dcscnption  of  the 
need  for  the  Plan,  and  a  description  of 
the  Council's  process  for  developing  the 
proposed  Plan  was  published  in  the 
Federal  Register  with  a  request  for 
public  comments  on  )anuarv  10,  1989  (54 
FR  834),  The  PFMC,  at  its  January  12, 
1989,  public  meeting,  adopted  the  final 
1989  Catch  Sharing  Plan  following 
review  and  consideration  of  the 
recommendations  of  its  advisory  bodies 
and  comments  made  by  the  public.  The 
final  Plan  was  forwarded  to  the 
Secretary  for  review  and  approval  and 
to  the  IPHC  for  implementation.  The 
Secretary  approved  tne  Plan  and 
published  notice  of  approval  on  March 
1,  1989  (54  FR  8542)  The  Plan  is  for  1989 
only  and  distributes  the  650,000  pound 
TAC  in  Area  2A  as  sub-quotas  between 
the  three  groups  as  follows:  treaty 
Indian  fisheries— 152,000  pounds;  non- 
Indian  commercial  fishery — 274,000 


pounds;  and  non-Indian  sport  fisheries — 
224,000  pounds.  The  Plan  also  has 
provisions  for  the  treaty  Indian 
commercial  and  ceremonial  and 
subsistence  fisheries,  and  the  non 
Indian  sport  fisheries  which  were 
adopted  by  the  IPHC  and  are  included 
in  this  action. 

The  North  Pacific  Fishery 
Management  Council  voted  to  retain  the 
ellocative  regulations  it  adopted  in  1968 
for  certain  vessels  fishing  in  Regulatory 
Area  4.  Those  regulations  were 
approved  by  the  Secretary  of  Commerce 
and  were  published  in  the  Federal 
Re^ster  as  a  final  rule  on  June  3. 1988 
(53  FR  20327).  These  regulations  are 
renumbered  in  this  action  to  conform  to 
the  IPHC  final  rule. 

At  iU  January.  1989  meeting,  the  IPHC 
expressed  its  concern  that  the  catch 
limit  established  for  Regulatory  Area  4E 
in  1989  could  not  be  harvested  under  the 
regulations  developed  by  the  North 
Pacific  Fishery  Management  Council 
and  approved  by  the  Secretary  of 
Commerce  on  June  3. 1988  (53  FR  2(027). 
The  Council's  regulations  restrict 
vessels  fishing  in  Regulatory  Area  4E  to 
a  maximum  catch  of  6,000  pounds  of 
halibut  per  fishing  period.  The  IPHC 
noted  thai  in  1988.  the  Council's  catch 
restriction  prevented  the  full  harvest  of 
the  catch  limit  for  Regulatory  Area  4E; 
in  that  year,  fishing  vessels  harvested 
only  about  5  per  cent  (5.000  pounds)  of 
the  4E  catch  limit  of  100.000  pounds.  The 
IPHC  determined  that  if  the  Council's 
fishing  period  limit  were  to  remain  in 
effect  after  August  10, 1989,  the  catch 
limit  for  4E  would  likely  remain 
unharvested  in  1989  as  well. 
Consequently,  the  IPHC  adopted  a 
regulation  suspending  the  Council's 
fishing  period  hmit  in  Regulatory  Area 
4E  after  August  10, 1989.  That  regulation 
is  approved.  This  action  modifies  only 
that  portion  of  the  Council's  regulation 
which,  in  the  opinion  of  the  IPHC,  would 
interfere  with  the  full  harvest  of  the  4E 
catch  limit.  Under  section  5(c]  of  the 
Northern  Pacific  Halibut  Act  of  1982, 16 
U.S.C.  773c(c),  the  Council's  4E  fishing 
period  limit  regulation  is  superseded  to 
the  extend  that  it  is  in  conflict  with  the 
IPHC's  regulation. 

The  IPHC  adopted  and  submitted  for 
approval  regulations  virtually  identical 
to  the  North  Pacific  Fishery 
Management  Council's  fishing  period 
limits  in  Regulatory  Areas  4C  and  4E. 
The  primary  purpose  of  the  Council's 
regulations  is  to  provide  economic 
protection  for  halibut  fishermen  who 
land  all  of  their  halibut  catch  at  ports 
wiihin  Areas  4C  and  4E.  See  53  FR  20327 
(June  3. 1987).  Because  allocation  of 
halibut  resources  among  domestic 
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fishermen  is  the  primary  purpose,  the 
IPHCs  regulations  concerning  TishinK 
prnod  I'.mifs  in  Areas  4C  and  4E  sr« 
rejected.  However,  the  Councils 
rcsulritions  remain  in  effect  and  are 
renumbered  in  this  action  to  conform  to 
the  II'HCs  regulations.  The  net 
regu!rt'3ry  effect  is  the  same 

Thu  action  also  includes  a  Secretarial 
final  Pile  modifying  the  North  Pacific 
Fishery  Management  Council's  check-in 
and  check-out  requirements  at  50  CFR 
301.13  for  vessels  fishing  in  Regulatory 
Area  4.  See  53  FR  20327  [June  3,  1988) 
The  current  regulations  require  certain 
vessels  to  obtain  hold  inspections  from 
a  fishery  officer  in  Dutch  Harbor  or 
Akutan  before  and  after  fishing  in 
Regulatory  Area  4.  The  Secretary  has 
determined  that  the  Council's 
enforcement  objectives  may  be  mot 
more  cheaply  by  replacing  the 
mandatory  hold  inspection  requirement 
with  the  vessel  clearance  procedure 
prescribed  in  this  Secretarial  final  rule. 

ClaMification 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  Jensen  vs.  National 
Marine  Fisheries  Senice.  512  F  2d  1189 
(9th  Cir.  1975).  5  U.S.C.  553  of  the 
Administrative  Procedure  Act, 
Elxecutive  Order  12291,  and  the 
Regulatory  Flexibility  Act  do  not  apply 
to  this  notice  of  the  effectiveness  and 
content  of  the  regulations.  These 
regulations  do  not  contain  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act. 

The  Secretarial  rule  included  at 
5  301.19  merely  provides  notice  of  the 
boundaries  of  the  treaty  Indian  tribes' 
usual  and  accustomed  Hshing  places  as 
prescribed  under  Federal  judicial 
decisions.  The  Secretarial  nale  deleting 
the  hold  inspection  requirement  from  the 
rt'guljtions  at  J  301.13  affects  agency 
enforcement  procedure  and  relieves  a 
restriction.  Therefore,  opportunity  for 
prior  public  comment  and  a  delayed 
effectiveness  period  are  unnecessary 
and  are  not  being  provided  under  the 
Administrative  Procedure  Act,  5  U  S  C 
551,  Because  no  notice  of  proposed 
r'.jlemaking  is  required,  the  Regulatory 
Flexibility  Act  does  not  apply  No 
collection  of  information  under  the 
Paperwork  Reduction  Act  is  included  in 
the  Secretanal  rule 

This  notice  of  final  rule  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

Ust  of  Subjects  in  50  CFR  Part  301 

Fish,  Fisheries. 


D.iled:  Way  3.1989. 
|ame»  E.  Douglas.  |r.. 

Deputy  As.^if^tan!  Administrator  for  FishprifS. 
Sationat  S1annt>  Fushen-^s  Vrv  /re 

For  the  reasons  set  out  i.i  the 
preamble.  Part  :,J01  i.s  revised  to  read  as 
fiiliOV\s: 

PART  301 -PACIFIC  HALIBUT 
FISHERIES 

Sec 

301  1     Shnrt  titic, 
301  2     In'erprptation 

301.3  [n-season  actions. 

301.4  Application. 

301  5     Regulatory  ar«a». 

301  6     Fi,«h.ng  penods. 

301,7     Closed  penods, 

3018    Closed  area. 

301  9     Calch  limit,*, 

301  10     Fishing  penad  limits. 

101  n     Size  ijmits- 

,301  12     l.irfns.na  of  veisela. 

301  13     Vessel  clearance, 

301  14     Ij>«9. 

301  15    Receipt  and  possession  of  halibut. 

30116     Fishing  jjear 

301  17     Retention  of  tagged  hdlibut 

:301  18    Supcr\'ision  of  unloading  and 

weighing. 
301  19    Fishing  by  IJnited  States  treaty 

Indian  tribes 
301,20    Sport  fishing  for  halibut  m  all  waters. 
301  21     Previous  resuldtions  superseded. 

Appendix  to  Part  301 

Authority:  5  UST  ^  TIAS  2900: 16  U.S.C 

773-r73k. 

§301.1    Short  ««•. 

This  part  may  be  cited  as  the  Pacific 
Halibut  Fishery  Regulations. 

5  301.2    Interpffltatlon. 

\,\\  In  this  part — 

A  utomated  hook  stripper  (commonly 
known  as  a  crucifier)  means  a  device 
through  which  the  groundline  can  be 
passed  during  gear  retrieval  which 
allows  the  groundiuie  and  hooks  to  pass 
freely,  but  does  not  allow  fish  to  pass, 
thereby  removing  fish  from  the  hooks; 
Chartpr  vessel  means  a  vessel  used 
for  hire  m  sport  fishing  for  halibut,  but 
not  including  a  vessel  without  a  hired 
operator 

Commercial  fishing  means  fishing  the 
resulting  catch  of  which  either  is  or  is 
intended  to  be  sold  or  bartered; 

Commission  means  the  International 
Pacific  Halibut  Commission; 

Fishery  officer  means  any  State. 
Federal,  or  Provincial  officer  authorized 
to  enforce  this  part,  including,  but  not 
limited  to,  the  National  Marine  Fisheries 
Service  (NMP'S],  Canadian  Department 
of  Fisheries  and  Oceans  (DFO),  Alaska 
Department  of  Fish  and  Wildlife 
Protection  (ADP'WP).  and  the  United 
States  Coast  Guard  (L'SCG); 


Fishing  means  the  taking,  harvesting, 
or  catching  of  fish,  or  any  activity  that 
can  reasonably  be  expected  to  result  in 
the  taking,  harvesting,  or  catching  of 
fish,  including  specifically  the 
deployment  of  any  amount  or 
component  part  of  setline  gear 
anywhere  in  the  maritime  area; 

Fishing  period  limit  means  the 
maximum  amount  of  halibut  that  may  be 
retained  and  landed  by  a  vessel  during 
one  fishing  period; 

Land  with  respect  to  halibut  means  to 
bring  to  shore  and  to  offload; 

License  means  a  halibut  fishing 
license  issued  by  the  Commission 
pursuant  to  5§  301.12  and  301.20  of  this 
part; 

Maritime  area,  in  respect  of  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  includes  without  distinction  areas 
within  and  seaward  of  the  territorial  sea 
of  internal  waters  of  that  Party; 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel: 

Overall  length  of  a  vessel  means  the 
horizontal  distance,  rounded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments); 

Person  includes  an  individual, 
corporation.  Firm,  or  association; 
Regulatory  area  means  an  area 
referred  to  in  S  301,5  of  this  part; 

Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines 
with  hooks  attached; 

Sport  fishing  means  all  fishing  other 
than  commercial  fishing  and  treaty 
Indian  ceremonial  and  subsistence 
fishing; 

Tender  means  any  vessel  that  buys  or 
obtains  fish  directly  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  processor. 

(b)  In  this  part,  all  bearings  are  true 
and  all  positions  are  determined  by  the 
most  recent  charts  issued  by  the  United 
States  National  Ocean  Service  or  the 
Canadian  Hydrographic  Service. 

§  301.3    In-Mason  actions. 

(a)  The  Commission  is  authorized  to 
establish  or  modify  regulations  during 
the  season  after  determining  that  such 
action 

(1)  Will  not  result  in  exceeding  the 
catch  limits  established  preseason  for 
each  regulatory  area; 

(2)  Is  consistent  with  the  Convention 
between  the  United  States  of  America 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  North  Pacific 
Ocean  and  Bering  Sea,  and  applicable 


domestic  law  of  either  Canada  or  the 
United  States;  and 

(3)  Is  consistent,  to  the  maximum 
extent  practicable,  with  any  domestic 
catch  sharing  plans  developed  by  the 
United  States  or  Canadian  governments. 

(b)  In-season  actions  may  include,  but 
are  not  limited  to,  establishment  or 
modification  of  the  following: 

(1)  Fishing  periods; 

(2)  Fishing  period  limits; 

(3)  Recreational  bag  limits; 

(4)  Closed  areas; 

(5)  Size  limits; 

(6)  Gear  restrictions;  or 

(7)  Vessel  clearances. 

(c)  In-season  changes  will  be  effective 
at  the  time  and  date  specified  by  the 
Commission. 

(d)  The  Commission  will  announce  in- 
season  actions  under  this  section  by 
providing  notice  to  major  halibut 
processors;  Federal,  State,  United  Stales 
treaty  tribal,  and  Provincial  fishery 
officials;  and  the  media. 

§301.4    Application. 

(a)  This  part  applies  to  persons  and 
vessels  fishing  for  halibut  in  waters  off 
the  west  coast  of  Canada  and  the  United 
States,  including  the  southern  as  well  as 
the  western  coasts  of  Alaska,  within  the 
respective  maritime  areas  in  which  each 
of  those  countries  exercises  exclusive 
fisheries  jurisdiction  as  of  March  29, 
1979, 

(b)  Sections  301.5  to  301.18  of  this  part 
apply  to  commercial  fishing  for  halibut. 


(c)  Section  301.19  applies  to  fishing  for 
halibut  by  United  Slates  treaty  Indian 
tribes  in  the  State  of  Washington. 

(d)  Section  301.20  of  this  part  applies 
to  spori  fishing  for  halibut. 

(e)  This  part  does  not  apply  to  fishing 
operations  authorized  or  condurted  by 
the  Commission  for  research  purposes, 

§  301.5    Regulatory  area*. 

The  following  areas  shall  be 
regulatory  areas  for  the  purposes  of  the 
Convention: 

(a)  Area  2A  includes  all  waters  off  the 
coasts  and  inland  marine  waters  of  the 
States  of  California,  Oregon,  and 
Washington. 

(b)  Area  2B  includes  all  waters  off  the 
coast  of  British  Columbia 

(c)  Area  2C  includes  all  waters  off  the 
coast  of  Alaska  that  are  east  of  a  line 
running  340'  true  from  Cape  Spencer 
Light  (latitude  58'ir57"  N.,  longitude 
136'38'18'  W).  and  south  and  east  of  a 
line  running  205°  true  from  said  light 

(d)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  exlendir.;; 
from  the  most  northerly  point  on  Cape 
Aklek  (latitude  57''41'15"  N..  longitude 
155°3500"  W.)  to  Cape  Ikolik  (latitude 
57°17'17-  N.,  longitude  154'4718'  W  ). 
then  along  the  Kodiak  Island  coaptline 
to  Cape  Trinity  (latitude  .%'44  50"  N., 
longitude  154^08  44'  W.).  then  140'  true. 

(e)  Area  3B  includes  all  waters 
between  Area  3A  and  a  line  extending 
150°  true  from  Cape  Lutke  (latitude 
54°29'00"  N,.  longitude  ]64"20(V)-  W.) 


and  south  of  latitDde  54'49'00"  N.  in 
Isanotski  Pass. 

(0  Area  4A  includes  all  waters  in  the 
Gulf  of  Ala.ska  west  of  Area  3B  and  in 
the  Bering  Sea  w  est  of  the  closed  area 
defined  in  §  301.8  of  this  part  that  are 
east  of  longitude  172'00'00'  W.  and 
south  of  latitude  56°2000'  N. 

(g)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  latitude 
56^20 W  N. 

(h)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  $  301.8  of 
this  part  which  are  east  of  longitude 
171'0000'  W..  south  of  latitude  58'0000* 
N.,  and  west  of  longitude  168'00'00*  W, 

(i)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  4B. 
north  and  west  of  Area  4C.  and  west  of 
longitude  168°00'00'  W. 

(j)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  of  the  closed  area 
defined  in  §  301.8  of  this  part,  east  of 
longitude  168°00'00'  W.,  and  south  of 
latitude  65'34'00'  N. 

?  301.6    Fishing  periods. 

(a)  The  f.shing  per .ods  for  each 
regulatory  area  are  set  out  in  the 
following  table  and  apply  where  the 
catch  limits  specified  in  }  301.9  of  this 
part  have  not  been  taken. 


2A 

2B 

2C-3A-3B 

4A 

48 

40 

6/27-6/29 „ „. 

7/24-7/26 _„ 

4/25-5/03 „    .„.     

('>-6/18 

5/15-5/16 _ 

6/12-6/13 

5/1.S.«/1fi      ,     ,  , 
B/1?-fi/13 

5/15-5/17 

S/97-<;/9fl 

8/0»-8/14 
9/21 -<'> 

8/28-8/30 

(')-9/12 .... 

ChlO/IO „..       .„. 

9/07-9/08 

8/11-fi/1? 

9/07-9/QH   ,.,.,. 

9/21-' _.. 

10/10-' 

6/03-6/04 

6/12-6/14 
6/17-6/18 
6/24-«/25  ._ 

10/10-' 

7/22-7/23 

7/29-7/30 _ 

8/09-8/1.1          

8/25-6/26 

9/07-8/09 

9/21-(') 

10/10-(')__      _... 

6/12-6/13 7/18-7/19 

6/14-6/15 7/20-7/21. 

6/16-6/17 .. 7/22-7/23 

6/18-6/19 7/24-7/25 

6/20-6/21 7/26-7/27 

6/22-6/23 7/28-7/29.. 

6/24-6/25 7/30-7/31 . 

6/26-6/27 8/01-8/02... 

6/28-6/29 8/03-8/04 

6/30-7/01 ^..„..  8/06-8/06 

7/02-7/03 8/07-8/08  .. 

7/04-7/05 : 8/09-8/10... 

7/06-7/07 ..._ 8/11-8/12... 

7/08-7/09 8/13-8/14 . 

7/10-7/11 8/15-8/16., 

7/12-7/13 8/17-8/18.. 


4C 


8/23-8/24 „ „  9/28-9/29 5/26-5/28 

8/25-8/26 9/30-10/01 5/29-5/31 . 

8/27-8/28 10/02-10/03_... 6/01-6/03.. 


8/29-8/30  10/04-10/05.. 

8/31-9/01 _ 10/06-10/07.. 

9/02-9/03 „.... 10/08-10/09.. 

9/04-9/05... 

9/06-9/07... 

9/08-9/09... 

9/10-9/1 1.„ 

9/12-9/13... 

9/14-9/15... 

9/16-9/17. 

9/18-9/19..„.. 

9/20-9/21 ._ 

9/22-9/23. 


10/10-10/11 

10/12-10/13 

10/14-10/15 

10/16-10/17 

10/18-10/19 „ 

10/20-10/21 

10/22-10/23 „... 

10/24-10/25 

10/26-10/27 _ 

10/28-10/29 


6/04-6/06 

6/07-6/09 

6/10-«/12 

6/13-6/15 

6/16-6/18 

6/19-6/21 

6/22-6/24 

6/25-6/27. 
6/28-6/30  _.. 
7/01-7/03... 
7/04-7/06... 


7/07-7/09 
7/10-7/12 
7/13-7/15 
7/16-7/18 
7/19-7/21 
7/22-7/24 
7/25-7/27 
7/28-7/30 
7/31-8/02 
8/03-8/05 
8/06-8/08 
8/09-8/11 
8/12-10/31 
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4E 


7/14-7/15.... 
V/16-7/17.... 


8/19-8/20.. 
8/21-8/22.. 


9/24-9/2S. 
S/26-9/27. 


10/30-10/31 


'  Dale  to  b«  innouncecJ  by  '^e  Coi^rmssiOfi 


Hach  fishing  p< 


li  m  .•\,'-t'  I'.  1:\ 


and  28  shall  be^m  and  tfrmir.rt'-^  ,<*  IJCM) 
hours  Pacific  Slnndani  Timf  or  Pri'-if'! 
DHviight  Time,  as  applirable.  on  the 
date  let  out  in  the  table  to  this  section, 
unless  the  Commission  spef:ifies 
otherwise. 

(cj  Each  fishing  period  in  Areas  2C. 
3 A.  3B,  4A.  4B,  4C  4D.  and  4E  shall 
begin  and  terminate  at  1200  hours 
Alaska  Standard  or  Daylight  Time,  as 
applicable,  on  the  date  set  out  in  the 
table  to  this  section,  unless  the 
Commission  specifies  otherwise 

(d|  All  commercial  fishing  for  halibut 
in  Areas  2A  and  2B  shall  cease  at  1200 
hours  Pacific  Standard  Time  on  October 
31. 

(e)  All  commercial  fishinj;  for  halibut 
in  Areas  2C.  3A.  3B,  4 A.  4B,  4C.  4D.  and 
4K  shall  cease  at  12(X)  hours  Alaska 

Standard  Time  on  October  31. 

1 

§301.7    ClOMd  periods. 

(al  .\o  person  shall  engage  in  fishing 
for  halibut  in  any  regulatory  area  other 
than  during  the  fishing  periods  set  out  in 
$  30V6  of  this  part  in  respec!  of  'hat 
area 

|b)  No  person  shall  la.nd  or  otherwise 
rt.'tdin  halibut  caught  outside  a  fishing 
period  applicable  to  the  res"''i''^ry'  afP** 
where  the  halibut  was  takf  n 

(c|  Subject  to  51  301  16  (f]  and  (g)  dI" 
this  part,  this  part  does  not  prohil)it 
fishing  for  any  species  of  fish  other  than 
haliliut  during  the  closed  periods 

(d)  .Notwithstanding  paragraph  Ic'  of 
this  section,  no  person  shall  have 
haliliut  in  his  possession  while  fishing 
for  any  other  spenes  of  fish  dunng  the 
closed  periods 

(e)  No  vessel  shall  retrieve  any 
h.ditiul  fishing  gear  during  a  closed 
ptnod  if  the  vessel  has  anv  h.i!i!)iit  on 
board. 

in  A  vessel  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  dunng  the  closed  period  after  the 
operator  notifies  a  fisher;  officer  or 
rvpresontatue  cf  'he  Comi'n.ssion  prior 
to  that  retrieval, 

(g|  ."Xfter  retrieval  of  l;a!:!nit  gear  in 
a.xordance  wi'h  paragraph  (f]  of  th:s 
section,  the  vessel  shall  submit  to  a  holii 
inspection  at  the  discretion  of  the 
r.shery  officer  or  represer.tative  of  the 
Commission. 

(h)  No  person  shall  retain  any  halibut 
{:.^llUht  on  gear  retneved  under 
paragraph  (f)  of  this  section. 


(i)  No  person  shall  possess  halibut 
aboard  a  vessel  in  a  regulatory  area 
during  a  closed  period  unless  that  vessel 
is  in  continuous  transit  to  or  within  a 
port  in  which  that  halibut  may  be 
lawfully  sold. 

I  301  8     Cto«8d  sr«a. 

.Ml  watfis  ;:i  the  [k'rir.«  Sea  that  arc 
east  of  a  line  finra  Cape  Sarichef  I.isht 
(latitude  54 MH  00"  N  ,  longitude 
164°,S5'42"  W  )  to  a  point  at  latitude 
56  20'(X)"  N..  longitude  168°30'00"  W., 
south  of  a  line  from  the  latter  point  to 
Cape  Newenham  (latitude  Sa-SQ'OO"  N.. 
i(>n:iif\ide  1B2''10'25'  W  ),  and  north  of 
latitude  54"4q  00"  N.  in  Isanotski  Pass 
are  closed  to  halibut  fishing  and  no 
person  shall  fish  for  halibut  therein  or 
have  halibut  in  his  possession  while  in 
those  waters  except  in  the  course  of  a 
continuous  transit  across  those  waters. 

§  301.9    Catch  nmiU. 

I  a)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  §  301.6  of 
this  part  shall  be  lim.ited  to  the  weight 
expressed  in  pounds  or  metric  tons 
shown  in  the  following  table; 


Regulatory  area 

Catch  Smrts 

Poonds 

Metnc  tons 

2A 

»«            

._.. 

274.000 
10.000.000 

0.500.000 
31.000.000 

B.S00.000 

i.8oaooo 

1.900.000 
600.000 
600.000 
100.000 

124 

4S36 

?C 

4,309 

■»* 

11061 

3B 

4A 

48 _      - 

— 

3.856 
816 
862 

4f:     , „,,.      , 

272 

40 H 

272 

4E -.     .-, 

45 

(b)  The  weights  in  each  catch  limit 
shall  be  computed  on  the  basis  that  the 
heads  of  the  Tish  are  off  and  their 
entrails  removed. 

(c)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  each  regulatory 
area  will  be  taken  and  the  specific  dates 
during  which  fishing  will  be  allowed  in 
each  regulatory  areas. 

(d)  If  the  Commission  determines  that 
the  catch  limit  specified  in  paragraph  (a) 
of  this  section  would  be  exceeded  in  an 
unrestricted  24-hour  fishing  period  in 
any  regulatory  area,  the  catch  limit  for 
that  area  shall  be  considered  to  have 


been  taken,  unless  fishing  period  limits 
are  implem.ented. 

(e)  Notv^ithstanding  paragraph  (a)  of 
this  section.  Areas  3A  and  3B  shall  both 
be  closed  if  the  catch  limit  of  39.500.000 
pounds  (17,917  metric  tons)  for  the 
combined  areas  is  taken. 

(f)  Notwithstanding  paragraph  (a)  of 
this  section.  Areas  4A  and  4B  shall  both 
be  closed  if  the  catch  limit  of  3,700.000 
pounds  (1.687  metric  tons)  for  the 
combined  areas  is  taken. 

(g)  When  under  paragraphs  (c),  (d), 
(e),  or  (f)  of  this  section  the  Commission 
has  announced  a  date  on  which  the 
catch  limit  for  a  regulatory  area  will  be 
taken,  no  person  shall  fish  for  halibut  in 
that  area  after  that  date  for  the  rest  of 
the  year,  unless  the  Commission  has 
announced  the  reopening  of  that  area  for 
halibut  fishing. 

§301.10    FWting  period  Hmtts. 

(a)  It  shall  be  unlawful  for  any  vessel 
to  retain  or  land  more  halibut  than 
authorized  by  that  vessel's  license  in 
any  fishing  period  for  which  the 
Commission  has  announced  a  fishing 
period  limit. 

(b)  When  fishing  period  limits  are  in 
effect,  a  vessel's  maximum  allowable 
catch  will  be  determined  by  the 
Commission  based  on; 

(1)  The  vessel's  overall  length  in  feet 
and  associated  length  class: 

(2)  The  average  performance  of  all 
vessels  within  that  class;  and 

(3)  The  remaining  catch  limit. 

(c)  Length  classes  are  shown  in  the 
following  table; 


Overall  length 


t-25 

26-30 _ 

31-35 

36-40.. 

41-45 

46  SO 

51-55 

56-^. 


Vessel 
class 


[d]  Notwithstanding  paragraph  (b)  of 
this  section,  all  vessels  fishing  in  Area 
4C  shall  be  limited  to  a  maximum  catch 
of  10,000  pounds  (4.5  metric  tons)  of 
halibut  per  fishing  period  for  the  first  50 
percent  (300.000  pounds)  and  20.000 
pounds  (9  metric  tons)  of  halibut  for  the 


last  50  percent  of  the  catch  limit 
specified  in  S  301.9(a)  of  this  part. 

(e)  Notwithstanding  paragraph  (b)  of 
this  section,  ail  vessels  fishing  in  Area 
4E  shall  be  limited  to  a  maximum  catch 
of  6,000  pounds  (2.7  metnc  tons)  of 
ha'ihut  per  fishing  period. 

(f)  .Notwithstanding  paragraph  [t^]  ol 
this  section,  a  vessel  will  be  permitted 
to  make  multiple  fishing  trips  in  Area  4F. 
during  the  fishing  period  between 
August  12  and  October  31.  but  each  Irp 
shall  be  limited  to  a  maximum  catch  of 
6,000  pounds  (2.7  metric  tuns)  of  halibut 
and  each  trip  shall  be  subject  to  the 
vessel  clearance  requirements  in 

§301  n;)  of  this  part. 

(g)  A  V. js.se!  that  fishes  dunng  a 
fishing  period  when  fishing  period  Iin-,ts 
are  in  effect  must  offload  its  catch 
before  fishing  in  any  subsequent  fishing 
period. 

(h)  A  vessel  that  fishes  during  a 
fishing  period  when  fishing  penod  limits 
are  in  effect  will  not  be  allowed  to  serve 
as  a  fender  until  its  catch  has  been 
landed  and  sold. 

(i)  No  vessel  which  fishes  for  halibut 
in  a  regulatory  area  for  which  a  fishing 
period  limit  is  in  effect  shall  fish  in  any 
other  regulatory  area  during  that  fishing 
period. 

§301.11    SteeUmits. 

(a)  No  person  shall  take  or  possess 
any  halibut  that 

(1)  With  the  head  on.  is  less  than  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  wuh  the 
mouth  closed,  to  the  extreme  end  of  the 
middle  of  the  tail,  as  illustrated  in  the 
schedule  following  §  301.18  of  this  part 
or 

(2)  With  the  head  removed,  is  less 
than  24  inches  (61.0  cm)  as  n.easured 
from  the  base  of  the  pector.il  fin  at  its 
most  anterior  ptiini  to  the  extreme  end 
of  the  middle  of  the  tail,  as  illustrated  in 
the  Appendix  following  §  301.21  of  this 
part. 

(b)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  hahhul  in  any 
manner  that  prevents  the  deterrninatmn 
of  the  minimum  size  of  the  halibut  for 
the  purpose  of  paragraph  (a)  of  this 
section. 

§301.12    Licensing  of  vessels. 

(al  No  person  shall  fish  for  halibut 
from  a  vessel,  nor  possess  halibut 
aboard  a  vessel  used  to  fish  for  halibut, 
unless  the  Commission  has  issued  a 
license  in  respect  of  that  vessel  and 
such  license  is  aboard  such  vessel. 

(b)  A  license  issued  in  respect  of  a 
vessel  referred  to  in  paragraph  (aj  of 
this  section  must  be  carried  on  that 
vessel  at  all  times  and  the  holder  of  it 


l''M.'.';i 


shall  permit  its  inspection  by  fishery 
officers  of  the  Contracting  Parties. 

(c)  The  Commission  shall  issup  a 
license,  without  fee  from  its  offire  ui 
Seattle,  W.i-hiiigton,  lipon  ret.eipt  of  a 
rompletfd.  written,  and  sigried 
■'Application  for  Vessel  Ijcense  for  the 
Halibut  Fishery"  form 

|d)  Application  fonrs  niay  be 
obtained  from  fishery  officers  of  either 
Conti acting  Partv.  or  from  the 
Commission, 

(')  Licenses  issued  under  this  section 
shall  be  valid  onl\  dunnt  tht  year  in 
which  they  are  issued. 

(f)  A  new  license  is  required  for  a 
vessel  that  is  sold,  transferred,  renamed. 
or  redoi-iimen'ed. 

Ig)  The  license  required  under  this 
section  IS  m  addition  to  any  iu  ense 
however  designated,  that  i<s  rerjuirt-d 
under  the  laws  of  Canada  or  any  of  Us 
Provinces  or  t.ne  Tnited  States  or  anv  of 
its  States. 

(h)  The  United  Stat-^s  may  .sij.-jpt"),; 
revoke,  or  modify  any  licen.se  l^sl)e(i 
under  this  section  under  policie'i  .ind 
procedures  in  15  CFR  Part  904. 

§  301.13    Vessel  clearance. 

(a)  No  person  other  than  a  person  who 
lands  his  total  annual  halibut  catch  iit 
ports  within  Areas  4A,  4B.  4C,  4U.  4ii.  or 
the  closed  area  defined  in  §  301.8  of  this 
part  shall  fish  for  halibut  m  Areas  4A, 
4B.  or  4U  from  any  vessel,  unless  the 
operator  of  that  vessel  obtains  a  vessel 
clearance  both  before  such  fishing  and 
before  the  unloading  of  any  halibut 
caught  in  Areas  4A.  4B.  or  4D. 

(bj  .No  person  other  than  a  person  who 
lands  his  total  annual  halibut  catch  at  a 
port  wiihin  Area  4C  may  fish  for  halibut 
in  Area  4C  from  any  \  tssel,  unless  the 
operator  of  that  vessel  obtains  a  vessel 
clearance  both  before  such  fishing  in 
each  fishing  p -^nod  that  applies  to  Area 
4C  and  before  the  ui.loading  of  any 
halibut  caught  in  that  An.i 

(c)  No  person  other  than  a  pepjon  who 
lands  his  total  annual  halibut  catch  at  a 
port  within  Area  4R.  or  the  closed  area 
defined  in  §  301.8  of  this  part  may  fish 
for  halibut  in  Area  4E  from  any  vessel.- 
unless  the  operator  of  that  ve.ssel 
obtains  a  vessel  clearance  both  before 
such  fishing  in  each  fishing  period  that 
applies  to  Area  4E  and  before  the 
unloading  of  any  halibut  caught  in  that 
Area. 

(d)  The  vessel  clearances  required 
under  pa.'agraphs  (a),  (b).  and  (c)  of  this 
section  are  mutually  exclusive. 

(e)  The  vessel  clearances  required 
under  paragraphs  (a),  (b),  and  (c)  of  this 
section  may  be  obtained  only  at  Dutch 
Harbor  or  Akutan.  Alaska,  from  a 
fishery  ollictrof  the  United  States,  a 


representative  of  the  Commission,  or  8 
designated  fish  processor. 

(f)  The  vessel  operator  shall  specify 
the  specific  fishing  period  and 
regulatory  area(s)  in  which  fishing  will 
take  place. 

(g)  Vessel  clearances  required  under 
paragraphs  (a),  (b),  and  (c)  of  this 
section  prior  to  fishing  in  Area  4  shall  be 
obtained  within  the  120-hour  period 
before  each  of  the  openings  in  that  Area, 
between  0800  and  1800  hours,  local  lime. 

(h)  No  halibut  shall  be  on  board  at  the 
time  of  clearance  required  by  paragraph 
(e)  of  this  section. 

(i)  Vessel  clearances  required  undei 
paragraphs  (a),  (b).  and  (c)  of  this 
section  after  fishing  in  Area  4  shall  be 
obtained  within  the  120-haur  period 
after  each  of  the  closings  in  that  Area, 
between  0800  and  1800  hours,  lo<:aI  time. 

(j)  Tlie  vessel  clearances  required 
under  paragraphs  (b)  and  (c)  of  this 
section  are  not  valid  if  the  vessel  has 
fished  for  halibut  in  Areas  4A,  4B,  or  4D 
after  obtaining  the  clearance  required 
for  such  fishing. 

§M1.14    Logs 

(a)  The  operator  of  any  vessel  five  (5) 
net  tons  or  greater  shall  keep  an 
accurate  log  of  all  halibut  fishing 
operations  including  the  date,  locahty, 
amount  of  gear  used,  and  total  weight  of 
halibut  taken  daily  in  each  locality. 

(b)  The  log  referred  to  in  paragraph  (a| 
of  this  section  shall  be; 

(1)  Separate  from  other  records 
maintained  aboard  the  vessel; 

(2)  Updisted  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished,  within  24  hours  following  the  end 
of  the  fishing  period  in  the  area  in  which 
the  vessel  is  fishing,  and  prior  to  the 
offloading  or  sale  of  halibut  taken 
during  that  fishing  period; 

(3)  Retained  for  a  period  of  two  years 
by  the  owner  or  operator  of  the  vessel; 

(4)  Open  to  inspection  by  a  fishery 
officer  or  any  authorized  representative 
of  the  Commission  upon  demand;  and 

(5)  Kept  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
transits  to  port  of  landing,  and  for  five 
(5)  days  following  off-loading  halibut. 

(c)  No  person  shall  make  a  false  entry 
in  a  log  referred  to  in  paragraph  (a)  of 
this  section. 


§301.15 
halilxit. 


Recerp;  Bt-a  possessjoo  ot 


(3)  No  person  shall  receive  halibut 
from  a  vessel  that  does  not  have  the 
license  required  by  (  301.12  on  board 
the  vessel. 

(b)  A  person  who  purchases  or 
otherwise  receives  halibut  from  the 
owner  or  operator  of  the  vessel  from 
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which  that  halibut  was  caught,  either 
directly  from  that  vessel  or  through 

unntKor  rarr^nr    ohall  rprripH  parh  Qnrh 


(e)  All  setllne  or  skate  marker  buoys 
carried  aboard  or  used  by  a  Canadian 

vpinpi  impd  fnr  hfllihiit  fishino  shall  be; 


of  United  States  treaty  Indian  tribes 
from  the  State  of  Washington, 
(hi  For  Durooses  of  this  nart.  United 
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|1)  The  following  table  (Table  2)  sets 
forth  the  fishing  areas  of  each  of  the 
twelve  United  States  treaty  Indian  tribes 


(i    kr 


1  W'  1 1 


Table2— Fishing  Areas  for 
U.S.  Treaty  Indian  Tribes — Continued 


(c)  of  this  section  and  north  of  the 
Queets  River  (latitude  47*31'42'  N., 
longitude  124°21"15'  W.I 
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which  that  halibut  was  caught,  either 
directly  from  that  vessel  or  through 
another  carrier,  shall  record  each  such 
purchase  or  receipt  on  State  fish  tickets 
or  Canadian  Federal  catch  reports, 
showing  the  date,  locality,  name  of 
vessel.  Halibut  Commission  Hcense 
number,  and  the  name  of  the  person 
from  whom  the  halibut  was  purchased 
or  received  and  the  amount  in  pounds 
according  to  trade  categories  of  the 
halibut. 

(c)  No  person  shall  make  a  false  entry 
on  a  State  fish  ticket  or  Canadian 
Federal  catch  report  referred  to  in 
paragraph  (b)  of  this  section. 

(d)  A  copy  of  the  fish  tickets  referred 
to  in  paragraph  (b)  of  this  section  shall 
be: 

(1)  Retained  by  the  person  making 
them  for  a  period  of  two  years  from  the 
date  the  fish  tickets  are  made:  and 

(2)  Open  to  inspection  by  a  fishery 
officer  or  any  authorized  representative 
of  the  Commission. 

(e)  No  person  shall  possess  any 
halibut  that  he  knows  to  have  been 
taken  in  contravention  of  this  part. 

(H  When  halibut  are  delivered  to 
other  than  a  commercial  fish  processor 
or  primary  fish  buyer,  the  records 
required  by  paragraph  (b)  of  this  section 
shall  be  maintained  by  the  operator  of 
the  vessel  from  which  that  halibut  was 
caught,  in  compliance  with  paragraph 
(d)  of  this  section. 

(g)  It  shall  be  illegal  to  enter  a  Halibut 
Commission  license  number  on  a  State 
fish  ticket  or  Canadian  Federal  catch 
report  for  any  vessel  other  than  the 
vessel  actually  used  in  catching  the 
halibut  reported  thereon. 

{301.16    FisMnggMr.  ' 

(a)  No  person  shall  fish  for  halibut 
using  any  gear  other  than  hook  and  line 
gear 

(b)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook  and 
line  gear. 

(c)  No  person  shall  possess  halibut 
while  on  board  a  vessel  carrying  any 
fishing  gear  other  than  hook  and  line 
gear  or  nets  that  are  used  solely  for  the 
capture  of  bait. 

(d)  All  setline  or  skate  marker  buoys 
carried  aboard  or  used  by  any  United 
States  vessel  used  for  halibut  fishing 
shall  be  marked  with  one  of  the 
following: 

(1)  The  vessel's  name. 

[2]  The  vessel's  state  license  number. 
or 

(3)  The  vessel's  registration  numtit':. 
which  markings  shall  be  in  characters  at 
least  four  Inches  in  height  and  one-half 
inch  in  width  in  a  contrasting  color 
visible  above  the  water  and  shall  be 
maintained  in  legible  condition. 


(e)  All  setline  or  skate  marker  buoys 
carried  aboard  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be: 

|1)  Floating  and  visible  on  the  surface 
of  the  water,  and 

(2)  Legibly  marked  with  the 
identification  plate  number  of  the  vessel 
engaged  in  commercial  fishing  from 
which  that  setline  Is  being  operated. 

(f)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  waters 
described  in  S  301.4(a)  of  this  part 
during  the  72-hour  period  immediately 
before  the  opening  of  a  halibut  fishing 
period  shall  catch  or  possess  halibut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 

(g)  .No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  waters  described  in 

S  301.4(a)  of  this  par'  during  the  72-hour 
period  immediately  before  the  opening 
of  a  halibut  fishing  period  may  be  used 
to  catch  or  possess  halibut  anywhere  in 
those  waters  during  that  halibut  fishing 
period. 

(h)  Notwithstanding  paragraphs  (f) 
and  (g)  of  this  section,  the  72-hour 
fishing  restriction  preceding  a  halibut 
fishing  period  shall  not  apply  to  persons 
and  vessels  fishing  for  halibut  during 
fishing  periods  in  Areas  4C  and  4E  as 
described  in  J§  301.5  (h)  and  (j)  of  this 
part 

(i)  ,No  person  shall  fish  for  halibut 
from  a  vessel  that  is  equipped  with,  or 
that  possesses  on  board,  an  automated 
hook  stripper. 

(j)  No  person  shall  possess  halibut  on 
a  vessel  that  is  equipped  with,  or  that 
possesses  on  board,  an  automated  hook 
stripper 

§  30 1 . 1 7    Ratantlon  o<  tagged  halltMJt 

Nothing  contained  in  this  part 
prohibits  any  vessel  at  any  time  from 
retaining  and  landing  a  halibut  that 
bears  a  Commission  tag  at  the  time  of 
capture,  if  the  halibut  with  the  tag  still 
attached  is  reported  at  the  time  of 
landing  and  made  available  for 
examination  by  a  representative  of  the 
Comm.ssion  or  by  an  officer  of  the 
Contracting  Parties  or  a  state  or 
provincial  government 

§  30 1 . 1  •    Supervision  of  unloading  and 
weighing. 

'I'he  unloading  and  weighing  of  halibut 
mfiy  be  subject  to  the  supervision  of 
fishery  officers  to  assure  the  fulfillment 
of  the  provision.s  of  this  part 

$301.19    Fishing  by  United  States  treaty 
Indian  tribes. 
(a)  F.xcept  as  provided  in  this  section, 

all  regulations  of  the  Commission  in  this 
part  apply  to  halibut  fishing  by  members 


of  United  States  treaty  Indian  tribes 
from  the  State  of  Washington. 

(b)  For  purposes  of  this  part.  United 
States  treaty  Indian  tribes  means  the 
Hoh.  Jamestown  Klallam,  Lower  Elwha 
Klallam.  Lummi.  Makah,  Port  Gamble 
Klallam,  Quileute.  Quinault,  Skokomish. 
Suquamish.  Swinomish.  and  Tulalip 
tribes. 

(c)  Subarea  2A-1  includes  all  waters 
off  the  coast  and  inland  marine  waters 
of  Washington  that  are  north  of  latitude 
46°53'18"N.  and  east  of  longitude 
125°44'00"W. 

(d)  Commercial  fishing  for  halibut  in 
subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  March  1  through 
October  31.  or  until  the  catch  limit 
specified  in  paragraph  (f)  of  this  section 
is  reached,  whichever  occurs  first. 

(e)  Subsistence  and  ceremonial  fishing 
for  halibut  in  subarea  2A-1  is  permitted 
with  hook  and  line  gear  from  January  1 
through  December  31. 

(f)  The  total  allowable  catch  of  halibut 
to  be  taken  during  the  fishing  periods 
specified  in  paragraphs  (dj  and  (e)  of 
this  section  shall 

(1)  Be  limited  to  152.000  pounds  (69 
metric  tons],  and 

(2)  Include  commercial,  and 
subsistence  and  ceremonial  catch 
projected  through  the  end  of  the  year. 

(g)  No  size  or  bag  limits  shall  apply  to 
the  subsistence  and  ceremonial  fishery 
except  that  when  commercial  halibut 
fishing  is  prohibited  pursuant  to 
paragraph  (d)  of  this  section,  treaty 
Indians  may  take  and  retain  not  more 
than  two  halibut  per  day  per  person. 

(h)  Halibut  taken  for  subsistence  and 
ceremonial  purposes  shall  not  be  offered 
for  sale  or  sold. 

(i)  If  the  Commission  determines  that 
any  part  of  the  catch  limit  specified  in 
paragraph  (f)  of  this  section  will  not  be 
taken,  it  may  transfer  all  or  a  portion  of 
the  unharvested  halibut  to  the  non- 
Indian  sport  fishery, 

(j)  All  halibut  sold  by  treaty  Indians 
during  the  commercial  fishing  season 
specified  in  paragraph  (d)  of  this  section 
shall  comply  with  the  size  limits 
specified  in  5  301.11. 

(k)  Any  member  of  a  United  Stales 
treaty  Indian  tribe  as  defined  in 
paragraph  (b)  of  this  section,  who  is 
engaged  in  commercial,  subsistence,  or 
ceremonial  fishing  under  this  part  must 
have  on  his  or  her  person  a  valid  treaty 
Indian  identification  card  issued 
pursuant  to  25  CFR  Part  249,  Subpart  A, 
and  must  comply  with  the  treaty  Indian 
vessel  and  gear  identification 
requirements  of  Final  Decision  No.  1  and 
subsequent  orders  in  United  States  v. 
Washington.  384  F.  Supp.  312  (W.D. 
Wash.  1974). 


|1)  The  following  table  (Table  2)  sets 
forth  the  fishing  areas  of  each  of  the 
twelve  United  States  treaty  Indian  tribes 
fishing  pursuant  to  this  section.  Within 
Subarea  2A-1,  boundaries  of  a  tribe's 
fishing  area  may  be  revised  as  o.dered 
by  a  Federal  court 


Table2— Fishing  Areas  fo« 
U.S.  Treaty  Indian  Tribes 


Table2— FiSHif^  Areas  for 

S    Treaty  Indian  Tribes— Continued 


fnloe 


Ijimmi 


Smnnonish 


Tutaiip. 


Suquanmsh . 


i>kc*omisti 


Makah 


Ouileule . 


(Hoti. 


Boundaries 


Those  locations  m  the  Strait  ot  Juan 
de  fuca  and  Puget  Sound  as  de- 
termined m  or  in  accordance  with 
Final  Decis*on  No  1  and  subse- 
quent orders  in  United  S^les  v 
Wastangton.  384  F  Supp  312 
(WD  Wash.  1974).  and  particularly 
at  384  F.  Supp.  360.  to  !»  places 
at  mrtiich  the  Uxnm  Tribe  nwy  fish 
under  nghts  secured  Ijy  treaties 
with  the  Unrted  States 

Those  locations  w\  the  St-Bit  o<  Juan 
de  Fuca  and  Puget  Sound  as  de- 
termined n  or  «i  accordance  vnth 
Tina!  Decision  No  1  and  subse- 
quent orders  in  umted  States  v 
Washington.  384  F  Supp  312 
(WD  Wash.  1974).  and  particularly 
at  459  F  Supp  1049.  to  be  places 
at  wtx*i  tt>e  Swir>omish  Tntje  may 
fish  under  nghts  secured  by  trea- 
ties with  the  United  States. 

Those  locations  in  the  Strait  ot  Juan 
de  Fuca  and  Puget  Sound  as  de- 
termined m  or  in  accordance  w«h 
Final  Decision  No.  1  and  subse- 
quent orders  r\  United  States  v 
Washington.  384  F  Supp  312 
(WD.  Wash.  1974).  and  particularty 
at  626  F.  Supp.  1351-1352.  to  be 
places  at  which  the  Tulalip  Tntw 
may  fish  urtder  ngtits  secured  tiy 
treaties  with  the  United  States. 

Those  locations  in  the  Strait  ol  Juan 
de  Fuca  and  Puget  Sound  as  de- 
termiried  in  or  m  accordance  with 
Final  Decision  No  1  and  subse- 
quent orders  m  United  States  v 
Washington.  384  F  Supp  312 
(WD  Wash  1974).  and  particularty 
at  459  F  Supp  1049.  to  be  places 
at  wNch  the  Suquamish  Tritie  may 
fish  under  nghts  secured  t>y  trea- 
ties with  tt«  United  States 

Those  locations  in  the  Strait  ot  Joan 
de  Fuca  and  Puget  Sound  as  de- 
termined m  or  m  accordance  with 
Fmal  Decision  No  1  and  subse- 
quert  orders  in  United  States  v 
Washington.  384  F  Supp  312 
(WD,  Wash.  1974),  and  particularty 
at  384  F.  Supp  377,  to  be  places 
at  mrtiich  ttie  Skokomish  Tntie  may 
fish  under  nghts  secured  by  trea- 
ties with  the  United  States 

North  48°0ri5     N    latitude  (Norwe- 
gian Memorial),  west  of  123  42  30 
W       kmgitude,      and      east      of 
1250'4400"  W  longrtude 

Behween  48'07'36"  N  latitude  (Sand 
Point)  and  47'31  42"  N  latitude 
(CXieets  Rrver),  and  easi  of 
125'44  OO"  W.  longitude 

Between  47'54  18 "  N.  latitude  (0>il- 
layule  River)  and  47'21  00'  N  lati- 
tude (Oumault  River),  arxl  east  ol 
125°4400'  W  longitude 


Tribe 


(Xnnauti !  BorAetn  <7'4Ct)*;"  N    tstitirtte  (De- 

feiiuction  isJar,ri)  and  46  S3  IP  '  N. 
I  taMuf^e  (Point  Cheralis'  ino  east 
I      ol  ;25  44CKJ    W   longnuc?. 

L  Elwha Thos«>  i<xat.ons  m  tMe  Stiaf.  of  JL.an 

I  de  fufa  and  Puqnl  Scxjfx!  as  de- 
terrrwned  n  or  m  acrr^f'^Jance  witn 
Final  Deasion  No  i  ».->o  subse- 
quent orders  in  Uruux:  .Swes  v 
I  H'as.*i;,T<7.'.^i,  :384  r  S/pf  312 
I  (WD  Wash  ^074;  s'k:  pai^v-jlarty 
at  i'j9  F  Sopp  1049  and  1066 
and  6.'?6  f  Supp  1443,  to  be 
piaces  at  wriich  tr^t  Lower  EKntia 
Tnbe  mav  fish  oncie'  the  nghta  ••- 
cured  bt  treaties  wir^i  the  United 
Stales 

Jamestown...  ''>X)se  ications  ir  rht  ,S>.r,9i!  o'  Jjan 
de  Fuca  and  Pjget  Soured  as  de- 
termined in  or  in  a^xcaance  with 
Fir«l  DecisKXi  No  1  arid  sjbse- 
guenl  ofJtMS  in  Un.ied  States  v. 
Washington.  jBa  F  Supp  312 
(WO  Wash  1374)  8rH3  particuttwfy 
at  626  F  Supp  1486  to  be  places 
at  which  tr>e  Jamestown  I'tbc  may 
fish  under  riohts  secured  t?v  ^fa 
lies  wlt^  ftie  Umleo  Slates 
Port  Gamble  Those  :ocaiions  m  tfie  Strait  ol  .joan 
de  Fuca  and  Puqei  S<xir>d  as  de 
lermined  m  or  in  accfvdarHie  w;tr. 
Final  Decisioo  No  i  8'x)  sutjse- 
qoenl  orders  in  i'nited  Slates  v, 
Washington.  384  F  Supp  312 
(WD  Was.".  1974)  and  particularly 
al  626  F  Supp  1442  to  tie  places 
at  which  tt«  Port  Gamble  Tnbe 
may  fish  undei  nghts  secured  by 
treaties  wlh  tt^  Un:ied  S'.ates 


{301^    Sport  fishing  for  halibut  In  all 
waters. 

(a)  No  person  shall  ijngage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  handline  or  rod  with  no  more  than  two 
hooks  attached,  or  a  spear. 

(b)  In  all  waters  off  the  coast  of 
Alaska 

(1)  The  sport  fishing  season  is  from 
February'  1  to  December  31: 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  ppr  person. 

(c)  In  Puget  Sound  and  United  States 
waters  in  the  Strait  of  )uan  de  Fuca,  east 
of  a  line  from  Bonilla  Point  (latitude 
48°35'45"  N.,  longitude  124'43  00'  W.)  to 
Tatoosh  Island  (latitude  48"23  .30'  N., 
longitude  124'44'00'  W.J  to  Cape 
Flattery  (latitude  48'22'55"  N..  longitude 
124'2342'  W.). 

(1)  The  sport  fishing  seasons  are 

(i)  April  8  through  June  15,  seven  days 
a  week: 

(ii)  [une  16  through  August  11,  one  day 
a  week  (Friday  only). 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(d)  Off  the  North  Washington  Coast 
west  of  the  line  described  in  paragraph      | 


(c)  of  this  section  and  north  of  Ihe 
Queets  River  (lahlude  47*31'42'  N.. 
longitude  124''21'15'  W.) 

(1)  The  sport  fishing  seasons  are 

(i)  May  6  through  June  27.  five  days  a 
week  (Tuesday  through  Saturday); 

(ii)  ]une  30  through  July  29,  two  days  a 
week  (Friday  and  Saturday); 

(iii)  September  1  through  September 
10,  seven  days  a  week. 

(2)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(e)  Off  the  Washington  and  Oregon 
Coast,  between  the  Queets  River  and 
Cape  Falcon  (latitude  45*4600*  N„ 
longitude  123°58'53'  W.), 

(1)  The  sport  fishing  season  is  from 
April  1  through  September  30,  seven 
days  a  week; 

(2)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(f)  Off  the  Oregon  Coast,  south  of 
Cape  Falcon 

(1)  The  sport  fishing  seasons  are 

(i)  April  1  through  June  28,  four  days  a 
week  (Wednesday  through  Saturday); 

(ii)  August  1  through  September  30, 
seven  days  a  week. 

(2)  The  daily  bag  limit 

(i)  Between  April  1  and  July  28  is  two 
halibut,  nvith  a  minimum  overall  size 
limit  of  32  inches  (81.3  centimeters): 

(ii)  Between  August  1  and  September 
30  is  two  halibut  one  with  a  minimum 
overaU  size  limit  of  32  inches  (81.3 
centimeters)  and  the  second  with  a 
minimum  overall  size  limit  of  50  inches 
(127,0  centimeters). 

(g)  Off  the  California  Coast 

(1)  The  sport  fishing  season  is  from 
April  1  through  September  30,  seven 
days  a  week. 

(2)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
inches  (8L3  centimeters). 

(h)  Notwrithstanding  paragraphs  (c), 
(d),  (e),  (f),  and  (g)  of  this  section,  the 
total  allowable  catch  of  halibut  shall  be 
limited  to  224,000  pounds  (102  metric 
tons)  except  that  the  limit  may  be 
increased  pursuant  to  {  301.19(i) 
provided  that  the  sum  of  the  total 
allowable  catch  limits  for  Area  2A  do 
not  exceed  650,000  pounds  (295  metric 
tons). 

(i)  The  minimum  overall  size  limit 
specified  in  paragraphs  (0(2)  and  (g)(2) 
of  this  section  is  measured  in  a  straight 
line  passing  over  the  pectoral  fin  from 
the  tip  of  the  lower  jaw  with  the  mouth 
closed,  to  the  extreme  end  of  the  middle 
of  the  tail. 

(j)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  a  minimum  size  or  the  number  of  fish 
caught,  possessed,  or  landed. 
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(k)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  Alaska  is  two 
dailv  has  limits. 


said  vessel  are  destined  for  commercial 
use,  sale,  trade,  or  barter. 
(d1  No  oerson  shall  ooerate  a  charter 


Seattle,  Washington,  upon  receipt  of  a 
completed  written  and  signed 
"ADplication  for  Vessel  License  for  the 
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(k)  The  possession  limit  for  halibut  in 
the  waters  of!  the  coast  of  Alaska  is  two 
daily  bag  limits. 

(1)  The  possession  limit  for  halibut  in 
the  waters  off  British  Columbia. 
Washington.  Oregon,  and  Calif'jrnia  is 
the  same  as  the  daily  bag  limit 

(m)  No  person  shall  be  in  possession 
of  halibut  on  a  vessel  while  fishmg  m  a 
closed  area. 

(n)  No  halibut  caught  i)y  sport  fishinx 
shall  be  offered  for  sale,  sold,  traded,  or 
bartered. 

(o)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  aboard  a  vessel 
when  other  fish  or  shellfish  aboard  the 


said  vessel  are  destined  tor  commercial 
use,  sale,  trade,  or  barter. 

ip)  ,\o  person  shall  operate  a  charter 
vessel  engaged  in  fishing  for  halibut 
unless  the  Commission  has  issued  a 
license  in  respect  of  that  vessel  and 
such  license  is  aboard  such  vessel. 

(qj  A  license  issued  in  respect  of  a 
vessel  referred  to  m  paragraph  (p)  of 
this  section  must  he  carried  on  that 
charter  vessel  at  all  times  and  the  holder 
of  It  shall  permit  its  inspection  hv 
Lustoms  and  fishery  officers  of  the 
Contracting  F'arties 

irl  A  license  shall  lie  issued  'withcjut 
fff  hy  'he  Com,f"n  okiiui  frf)ri)  its  office  in 


Seattle,  Washington,  upon  receipt  of  a 
completed  written  and  signed 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form. 

(s)  Licenses  issued  under  this  section 
shall  be  valid  only  during  the  year  in 
which  they  are  issued. 

§  30 1 .2 1    Prevloo*  regulations  superseded. 

This  part  shall  supersede  all  previous 
regulations  of  the  Commission,  and  this 
part  shall  be  effective  each  succeeding 
year  until  superseded, 
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50  CFR  Part  661 

[OockatNo.  90S1&-91151 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTIOM:  Notice  of  closure 


summary:  NOAA  announces  the  closure 
of  the  conimercial  salmon  fishery  in  the 
exclusive  economic  zone  (E£Z)  from 
Sisters  Rocks  to  House  Rock.  Oregon,  a! 
midnight.  May  2.  1989,  to  ensure  that  the 
chinook  salmon  quota  is  not  exceeded 
The  Director.  Northwest  Region.  NMFS 
(Regional  Director),  has  determined  that 
the  commercial  fishery  quota  of  ".500 
chinook  salmon  for  the  subarea  will  be 
reached  by  May  2.  1989.  The  closure  is 
necessary  to  conform  to  the  preseason 
announcement  of  1989  management 
measures.  This  action  is  intended  to 
ensure  conservation  of  chinook  salmon, 
EFFlcnvi  date:  Closure  of  the  EEZ 
from  Sisters  Rocks  to  House  Rock. 
Oregon,  to  commercial  salmon  fishing 
was  effective  at  2400  hours  local  time, 
May  2. 1989.  Actual  notice  to  affected 
fishermen  was  given  at  that  time 
through  a  special  telephone  hotline  and 
U.S.  Coast  Guard  notice-to-mariners 
broadcasts  as  provided  by  50  CFH 
661.20,  661.21,  and  661.23  (as  amended 
May  1, 1989). 

AOOflESS:  Comments  may  be  mailed  to 
RoUand  A.  Schmitten,  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C1570O,  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director 
FOR  FURTMER  INFORMATtON  CONTACT. 
William  L  Robinson  at  206-526-6140. 


SUPPLEMENTARY  INFORMATION: 

Re«ulcitions  sjovernins  the  ocean  salmon 
fisheries  at  50  CFR  Part  66)  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portinn  of  the  fishery  manaeement  area 
IS  proiected  by  the  Regional  Director  to 
he  reached  on  or  by  a  certain  date,  the 
Secretary  will  by  notice  issued  under 
5  66123,  close  the  commercial  or 
recrpqtiondl  fishery,  or  both,  for  all 
Silniun  species  in  the  portion  of  the 
fishery  manaapment  area  to  which  the 
quota  applies  as  of  the  ddle  the  quota  is 
proiected  to  be  reached."  Regulations 
implementing  Amendment  9  to  the 
Fishery  Management  Plan  fur 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California  were  effective 
.May  1.  1989.  and  modified  notice 
procedures  for  inseason  regulatory 
actions  These  regulations  amended  50 
CFR  Parts  661,20.  661,21.  and  661.23  to 
provide  for  im.mediate  and  actual  notice 
to  fishermen  of  such  inseason  actions 
through  telephone  holiines  and  U.S. 
a}ast  Guard  broadcasts  and  to  establish 
the  effective  dates  and  times  for  these 
actions  through  the  notices  issued  by 
telephone  and  U  S  Coast  Guard 
t>roadcasts 

Management  measures  for  1989  were 
effective  on  May  1,  1989  [Docket 
Number  90515-9115,  filed  May  2. 1989). 
The  1989  commercial  fishery  for  all 
salmon  except  coho  in  the  subarea  from 
Sisters  Rocks  to  House  Rock.  Oregon. 
aimmenced  on  May  1.  1989,  and  was 
scheduled  to  continue  through  the 
earlier  of  May  14,  1989  or  the  attainment 
of  a  quota  of  ".500  chinook  salmon. 
Based  on  the  best  available  information, 
the  commercial  fishery  catch  in  the 
subarea  is  projected  to  reach  the  7,500 
chinook  salmon  quota  by  midnight.  May 
2, 1989.  Therefore,  the  fishery  in  this 
subarea  must  be  closed  to  further 
ELshing. 


In  accordance  with  the  revised 
inseason  notice  procedures  of  50  CFR 
661.20.  661.21,  and  661.23,  actual  notice 
of  this  closure  was  given  to  fishermen 
prior  to  2400  hours  local  time.  May  2, 
1989.  NOAA  issues  this  notice  of  the 
closure  of  the  commercial  salmon 
fishery  in  the  EEZ  from  Sisters  Rocks  to 
House  Rock,  Oregon,  which  was 
effective  midnight.  May  2, 1989,  This 
notice  does  not  apply  to  treaty  Indian 
fisheries  or  to  other  fisheries  which  may 
be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  a  closure  of  the  commercial 
fishery  between  Sisters  Rocks  and 
House  Rock,  Oregon.  The  Slate  of 
Oregon  will  manage  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  May  18, 1989. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

Ust  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing.  Indians. 
(16U.S.C.  1801  etseq  ) 

Dated:  May  3.  1989. 
loe  P.  Clem, 

Acting  Director  Office  of  Fisheries 

Conservation  avd  Managenient. 

(FR  Doc  89-10994  Filed  5-»-89;  5:11  pm) 
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Federal    Re^ibler 
VoL  54.  No.  88 
Tuesday  May  9,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these   notices 
is   to  give  interested  persons   an 
opportunity  to  partiapate  in  the  rule 
making   poor  to  the  adopbon   of  the  fuiat 
rules 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  103 
[INS  No.  1127-88] 
RtN1115-AB24 

Fee  Remittances,  Personal  Check 
Elimination 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACnOM:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  modify 
our  fee  remittance  policy  to  the 
acceptance  of  cash,  certified/cashiers 
checks  and  money  orders  only.  This 
change  is  necessary  to  eliminate 
manpower  and  administrative  costs,  and 
to  provide  improved  service  to  fee 
remitters. 

DATES:  Comments  must  be  received  on 
or  before  June  8, 1989. 
ADDRESS:  Please  submit  written 
comments,  in  triplicate,  to  Director, 
Policy  Directives  and  Instructions, 
Immigration  and  Naturalization  Service, 
Room  2011.  425  I  Street  NW., 
Washington.  DC  20538.  The  INS  number 
must  appear  on  all  correspondence 
pertaining  to  this  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Thomason,  Systems 
Accountant,  Finance  Branch. 
Immigration  and  Naturalization  Service. 
425  I  street  NW,  Washington.  DC  20536. 
Telephone;  (202)  633-4705. 
SUPPt£MENTARY  INFORMATION:  Current 
I.NS  policy  provides  that  cash,  personal/ 
certified  checks  and  money  orders  are 
acceptable  forms  of  fee  remittances  for 
applications  and  petitions.  Over  the  past 
several  years  personal  checks  have 
become  an  increasing  burden  to  the  INS 
generating  significant  manpower  and 
administrative  costs  associated  with 
follow-up  collection  efforts  of  returned 
personal  checks.  We  are  proposing  that 
INS  modify  its  fee  remittance  policy  to 
the  acceptance  of  cash  and  certified/ 


cashier's  checks  and  money  orders  only, 
and  eliminate  the  acceptance  of 
personal  checks.  This  change  wiil 
eliminate  manpower  and  administrative 
costs  associated  with  uncollertible 
checks  {which  are  at  present  passed  on 
to  the  fee  remitter),  and  speed  up  the 
application  processing  (thus  improving 
services)  and  subsequent  deposit 
process. 

In  accordance  with  5  US.C  f>05(lii.  thi' 
Attorney  General  certifies  that  the  rulp 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  would  not  be  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.O.  12291.  nor  does  this  nile  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.O.  12612. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedures.  Archives  and  records. 
Authority  delegation.  Fees,  Forms 

Accordingly.  Chapter  I  of  Title  8  of  th.^ 
Code  of  Federal  Regulations  is  ami'ndcd 
to  read  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103  of 
Title  8  is  revised  to  read  as  follows; 

Authority :  5  US  C  5,S2|8);  8  U.S.C.  1101. 
1103.  1201.  KjaVlSfW.  1443,  28  U.S.C.  1746;  31 
U  S.C  9701,  E  O  12356.  3  CFR  1fW2  Comp.,  p 
166,  8  CFR.  Pan  i 

$  103.7    (Amended] 

2.  In  section  103.7.  paragraph  (a)  is 
revised  as  follows: 

(a)  Rerriittances.  Fees  prescribed 
within  the  framework  of  31  U.S.C.  9701 
shall  be  submitted  with  any  formal 
application  or  petition  prescribed  in  this 
chapter  and  shall  be  in  the  amount 
prescribed  by  law  or  regulation.  When 
any  discretionary  relief  in  exclusion  or 
deportation  proceedings  is  granted 
absent  an  application  and  fee  therefore, 
the  district  director  having  jurisdiction 
over  the  place  where  the  original 
proceeding  was  conducted  shall  require 
the  filing  of  the  application  and  the 
payment  of  the  fee.  Remittances  shall  be 
in  the  form  of  cash  or  certified/cashier's 
checks  and  money  orders  only,  except  if 
application  is  submitted  from  outside 
the  United  States,  remittance  may  be 
made  by  bank  international  money 


order  of  the  "reissue"  type.  Every 
remittance  shall  be  accepted  subject  to 
collection.  A  receipt  issued  by  a  Service 
officer  for  any  such  remittance  shall  not 
be  binding  if  remittance  is  found 
uncollectible.  Remittances  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  Slates  and  be 
payable  in  United  States  currency. 
Remittances  shall  be  made  payable  to 
the  "Immigration  and  Naturalization 
Service,"  except  that  in  the  case  of 
applicants  residing  in  the  Virgin  Islands 
of  the  United  States,  the  remittances 
shall  be  made  payable  to  the 
"Commissioner  of  Finance  of  the  Virgin 
Islands."  and,  in  the  case  of  applicants 
residing  in  Guam,  the  remittances  shall 
be  made  payable  to  the  'Treasurer, 
Guam." 
*        •        •        •        • 

Dated:  April  28. 1989. 

Al.tn  C   SflMtn. 

Commissioner. 

(FR  Doc  89-10960  Filed  5-8-89:  &45  am) 
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DEPARTMENT  OF  TFIANSPORT  ATION 

Federal  Aviatton  Administrattor" 

14  CFR  Pan  39 

IDochet  No,  e9-NM-,4  7,.,AD 

Airworthiness  Directives,  Boemg 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
diiu     ;r,ness  directive  (AD),  applicable 
fo  certain  Boeing  Model  757  series 
airplanes,  which  would  require  detailed 
visual  inspection  and  replacement,  if 
necessary,  of  the  fixed  trailing  edge 
upper  panel  support  beam  clips. 
Eventual  replacement  of  all  clips  with 
newly  designed  clips  would  also  be 
required.  This  proposal  is  prompted  by 
reports  of  fractured  support  beam  clips. 
This  condition,  if  not  corrected,  could 
lead  fo  the  loss  of  an  upper  wing  fixed 
trailing  edge  panel  from  the  airplane 
with  possible  damage  to  the  hydraulic 
lines  and  other  structure. 

DATE:  Comments  must  be  received  no 
later  than  June  26, 1989. 
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ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northv.pst 
Mountain  Region,  Transport  .\irplar.f' 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  8<^.NM- 
47-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington, 
FOR  FUfrmcM  mpofMATiON  contact: 
Mr.  Dan  R.  Bui.  Airframe  Branch,  AN\!- 
1208;  telephone  (206)  431-1919,  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  96188. 
SUPPLEMENT  AMY  INfORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  m  duplicate  to 
the  address  specified  above,  All 
communicatiooj  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  un 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  m  the  Rules 
Docket. 

Availability  of  NPRM  | 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR-M) 
by  submitting  a  request  to  the  FAA, 
•Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-10,3, 
Attention:  Airworthiness  Rules  Docket 
No.  89-N'M-47-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168 

Discussion:  Two  operators  of  Boeing 
Model  757  series  airplanes  reported  the 
loss  of  three  upper  wing  fixed  trailing 
edge  panels.  In  each  instance,  the 
composite  panel,  with  an  attached 
support  beam,  completely  departed  the 


airplane  Three  support  clips,  which 
attach  the  panel  support  beam  to  the 
wing  rear  sp:ir  vertical  stiffeners,  had 
cracked  through.  The  cracking  in  the 
support  clips  was  attributed  to  fatigue. 

Hydraulic  brake  linos  that  are 
attached  to  the  underside  of  the  panel 
were  torn  awwy  in  only  one  case  These 
lines  are  part  of  the  mam  landing  gear 
wheel  brake  anli-skid  shuttle  valve 
mo(!ule  hydraulic  circuit  Damage  to  the 
hydraulic  lines  can  result  in  the  loss  of 
operation  of  the  main  wheel  brake  anti- 
skid system  and  loss  of  braking  to  half 
of  the  wheels  on  that  side  of  the 
airpli  ne,  T'r.s  rmdition,  if  not  corrected. 
could  lead  ''■>  partial  loss  of  braking 
capability,  :is  well  as  damage  to  the 
airplane  structure  from  the  departing 
panel. 

The  FAA  has  reviewed  and  approved 
B<H'ing  Service  Bulletin  757-57-0027. 
dated  April  2a  1988.  which  defines  the 
specific  inspection  procedures  to  be 
used  to  check  for  cracks  in  the  fixed 
trailing  edge  panel  support  clips  on 
affected  Boeing  Model  757  airplanes. 
and  to  replace  cracked  clips. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  detailed  visual 
inspection  and  replacement,  if 
necessary,  of  the  fixed  trailing  edge 
panel  suppor'  clips  in  accordance  with 
the  service  bulletin  previously 
described.  Rventual  replacement  of  the 
support  clips  with  newly  designed  clips 
would  also  be  required. 

Tliere  are  appro.ximateiy  141  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  122  airplanes  of  US. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  9 
manhours  per  airplane  tn  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  r  ost  of  required  parts  is  estimated 
to  he  $547  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U  S.  oporcifors  is  estimated  to  be 
Si  10,654. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  St:ites.  or  on  the  distribution  of 
power  and  responsibiliUes  among  the 
various  levels  of  go\'emment.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  tu  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 


and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  res;uhitnry 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Avi.ition  safety.  Aircraft, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  F'ederal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  {14 
CF"R  39,13)  as  follows: 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auttiority:  49  U.S.C.  1354(a).  1421  and  142.1 
49  \JS.C  lOSig)  (Revised  Pub.  L  97-M9. 
|;mu.iry  12.  19«3|;  and  14  CFR  11.89. 

{39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series 
airplance,  listed  in  Boeing  Service 
Bulletin  757-57-0027.  dated  April  28. 
1988,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accompli.shed 
To  prevent  failure  of  the  fixed  trailing  edge 
upper  panel  support  beam  clips  and 
consequent  damage  to  airplane  structure  and 
hydraulic  lines,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  600  total 
l.indings,  or  within  the  next  30  days  after  the 
effpctive  date  of  this  AD.  whichever  occurs 
Idler  diid  thereafter  at  intervals  not  to 
exceed  600  landings,  perform  a  detailed 
usual  inspection  for  cracks  of  the  fixed 
trailing  edge  upper  panel  support  beam  clips. 
in  accordance  with  Boeing  Service  Bulletin 
757-57-0027,  (jilted  April  28,  1988. 

B.  Replace  cracked  clips  wiih  newly 
dnsigned  clips  and  spacers,  prior  to  fuither 
flight,  in  accordance  with  Boeing  Service 
Bulletin  7,^7-57-0027,  dated  April  28,  1988. 

C.  Within  3.000  landings  after  the  effective 
date  of  this  AD,  replace  all  affected  clips  with 
newly  designed  dips  and  spacers,  m 
accordance  with  Boeing  Service  Bulletin  757- 
57-0027,  dated  April  28. 1988. 

D.  An  alternate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  ruriy 
!>e  used  when  approved  by  the  M;in,tg'T. 


Seattle  .Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
throui^h  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager  Se.ittie 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  airplanes  to  a  base  in  order  to 
comply  w'th  the  requirements  of  this  AD, 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
m.aybe  examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office,  F.\A. 
Northwest  Mountain  Region,  9010  F^ast 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  April  25. 
1989. 

L«roy  A.  Keitli, 

Manofier.  Transport  Airplane  Directorate. 
Aircraft  Certification  Senice. 
[VR  Doc,  89-11033  Filed  5-8-89:  8:45  amj 
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14  CFR  Part  39 

(Docket  No.  89-NM-5&-ADI 

Airworthiness  Directives;  British 
Aerospace  Model  BAe/DH/BH/HS  125 
Series  Ahplanes  Equipped  with  Garrett 
TFE731  Engirtes 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRMl. 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  ctrtain  British  Aerospace  Model 
BAe/DH/BH/HS  125  series  airplanes 
equipped  with  Garrett  TFT.731  engines, 
which  would  require  inspection  and 
additional  insulation  of  certain  electrical 
cont.ictcr  bodies.  This  proposal  is 
prompted  by  a  report  of  an  electrical 
overheat  due  to  a  battery  shorting  to 
ground  through  the  electrical  ctmtaclors 
This  condition,  if  not  corrected,  could 
lead  to  grounding  of  the  contactors  and 
possible  electrical  fire. 

DATES:  Comments  must  be  received  no 
liter  ihan  June  26. 1989 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 


Airworthiness  Rules  Docket  No.  89-.NM- 
55-AD.  i:'900  Pacific  Highway  South, 
C-6aW)6,  Senttle  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace,  PLC 
Librarian  for  Service  Bulletins,  P,0.  Box 
17414,  Dulles  International  Airport. 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office. 
9010  Fas!  M.HHin.i]  Way  South.  Seattle. 
Washincton 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  VViiliam  bcnroeder.  Standardization 
Branch,  A.\M-113:  telephone  (206)  431- 

15f(5,  M.iilinj;  Hcidre.ss:  FA.A.  Northwest 
.Mountain  Region.  17900  Pacific  Highway 
South.  C-6896b,  Seattle.  Washington 
98168 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  nile  by  subm'ttinp  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  nddress  spi  i.ified  aliove.  All 
commuincatinns  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  profiiiM-d  rule  The  proposals 
contained  ir:  this  Notice  may  be  c.tianged 
in  ligh'  of  the  co;nments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons  A 
report  summarizing  each  F.'\.A/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  89-N'M-55-.AD,  17900  Pacific 
Highway  South.  C-G8966,  Seattle. 
Washington  98168. 

Disc'jssjon:  The  United  Kingdom  Civil 
Aviation  Authority  (CAA),  in 
accordance  with  existing  provisions  of  a 
bilateral  airwoithiness  agreement,  has 
notified  the  FA.'X  cf  an  unsafe  condition 
which  may  exist  on  certain  British 
Aerospace  (BAe)  Model  BAe/DH/BH/ 
HS  125  series  airplanes  equipped  with 
Garrett  TFE731  engines.  There  has  been 


a  report  of  an  electrical  overheat  due  to 
a  battery  shorting  to  ground  through  the 
Harlman  electrical  contactors.  Part 
Number  (P/N)  A848MAS.  The  shorting 
was  apparently  due  to  improper 
installation  of  the  contactors.  This 
condition,  if  not  corrected,  could  lead  to 
grounding  of  the  contactors  and  possible 
electrical  fire. 

British  Aerospace  has  issued  S<;rvice 
Bulletin  24-286-3223A&B.  Revision  2, 
dated  February  28. 1989.  which 
describes  procedures  for  ins^»erting  the 
terminal  post  locknuts  of  each  Hartman 
electrical  contactor  for  correct  torque, 
insulating  the  contactors,  and  modifying 
the  buss  bar  installation  to  encare  good 
flat  contact  faces.  The  Unilfd  kingdom 
CAA  has  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  an 
inspection  and  modification  of  all 
Hartman  electrical  contactors  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  285  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  provided  by 
the  manufacturer  at  no  charge.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $34,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  prepanition 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
F'AA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
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appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
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this  reassessment  were  contained  in 
FAA  Advisory  Circular  (AC)  91-56, 
■  Supplemental  Structural  Inspection 


destructive  inspection  methods.  In  order 
to  implement  the  SID  inspection 
program,  each  operator  must  compare 


then  evaluated  by  McDonnell  Douglas. 
The  inspection  threshold  and  interval 
will  be  established  and  published  in  the 


19908 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday,  May  9.  1989  /  Proposed  Rules 


Federal  Re^ster  /  Vol.  54,  No.  88  /  Tuesday,  May  9.  1989  /  rruposfd  Rules 


19909 


that  this  proposed  rule,  if  promulgated, 
will  not  have  a  signiricant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Fedorai  Aviation  Administration 
proposes  to  amend  Pari  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutJiority:  49  U  S.C.  1354(8).  \iZ\  nnd  1423, 
49  U.S.C.  106<«)  (Revised  Pub.  L  97-449, 
January'  12.  1983):  and  14  CFR  11  89. 

{39.13    lAnwndMtl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace  (BAE),  PLC:  Applies  to 
Model  BAe/DH/BH/HS  125  senes 
airplanes  equipped  with  Garrett  TFE731 
engines,  certificated  in  any  category 
Compliance  is  required  as  indiratpd. 
unless  previously  accomplished 
To  prevent  an  electrical  fire  caused  by 
grounding  of  certain  electrical  contar.tors. 
accomplish  the  following; 

A.  Within  120  days  after  the  effective  dale 
of  this  AD.  inspect  and  modify  Hartman 
electrical  contactor  components,  in 
accordance  with  paragraph  2.A  of  British 
Aerospace  Service  Bulletin  24-268-3 223 A.%B. 
RevKSion  2.  dated  February  28,  1989. 

B  After  the  effective  date  of  this  AD, 
Har'man  contactor  Part  Number  A846MAS 
shall  not  be  installed  on  any  airplane  unless 
modified  in  accordance  with  paragraph  2.B, 
of  British  Aerospace  Service  Bulletin  24-268- 
3223A*B,  Revision  2,  dated  February  28,  1989 

C.  An  alternate  means  of  compliance  or 
ad|ustmcnl  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safety  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mour'ain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

D  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  149  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC, 
Ubranan  for  Service  Bulletins.  P,0,  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  F^st  Marginal 
Way  South,  Seattle.  Washington 

Issued  in  Seattle,  Washington,  on  Apni  25, 
ni89. 
Leroy  A.  Keith. 

Sfonofier.  Transport  Airplane  Directorate. 

A:rfn:fl  Cerl:^icati<in  Senfif 

\VR  Doc.  89-11034  Filed  5-8-89;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  89-NM-30-AOI 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  DC- 10  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NTR.M) 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-10 
series  airplanes,  which  would  require 
structural  inspections,  and  repair  or 
replacement,  as  necessary,  to  assure 
continued  airworthiness.  Some 
McDonnell  Douglas  DC-10  senes 
airplanes  are  approaching  or  have 
exceeded  the  manufacturer's  original 
fatigue  design  life.  This  proposal  is 
prompted  by  a  structural  reevaluation, 
which  has  identified  certain  significant 
structural  components  to  inspect  for 
fatigue  cracks  as  these  airplanes 
approach  and  exceed  the  manufacturer's 
original  design  life  goal,  This  condition, 
if  not  corrected,  could  result  in  a 
compromise  of  the  structural  integrity  of 
these  airplanes, 

DATES:  Comments  must  be  received  no 
later  than  |une  26,  1989, 
ADDRESSES:  Send  comments  on  the 
proposal  m  duplicate  to  the  Federal 
.'\vidtion  ,Administrat!on,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
3{V-AD.  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846.  Attention: 
Director,  Publications  and  Training.  Cl- 


L65  (54-flO).  This  information  may  be 
examined  at  the  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  3229  East 
Spring  Street.  Long  Beach.  California. 

FOR  FURTHER  mFORMATION  CONTACT: 

Ms.  Dorenda  Baker.  Aerospace 
Engineer.  Airframe  Branch,  ANM-121L 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425:  telephone  (213) 
988-5231. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
Summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-30-AD,"  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  A  significant  number  of 
transport  category  airplanes  are 
approaching  their  design  life  goal.  It  is 
expected  that  these  airplanes  will 
continue  to  be  opera  :ed  beyond  this 
point.  The  incidence  of  fatigue  cracking 
on  these  airplanes  is  expected  to 
increase  as  airplanes  reach  and  exceed 
this  goal.  In  order  to  evaluate  the  impact 
of  increased  fatigue  cracking  with 
respect  to  maintaining  the  fail-safe 
design  and  damage  tolerance  of  the 
McDonnell  Douglas  DC-10  airplane 
structure,  the  manufacturer  has 
conducted  a  structural  reassessment  of 
the  airplane  using  damage  tolerance 
evaluation  techniques.  The  criteria  for 


this  reassessment  were  contained  in 
FAA  Advisory  Circular  (AC)  91-56. 
"Supplemental  Structural  Inspection 
Program  for  Large  Transport  Category 
Airplanes,"  and  Federal  Aviation 
Regulations  (FAR)  §  25,571  (Amendmpiit 
25-15). 

In  response  to  AC  91-56,  McDonnell 
Douglas  initiated  the  development  of  a 
Supplemental  Inspection  Document 
(SID)  for  the  Model  DC-10  series 
airplanes.  McDonnell  Douglas  and  the 
operators  established  an  Industr>' 
Steering  Com.mittee  (ISC)  for  McDonnell 
Douglas  Airplanes,  At  the  outset,  it  was 
decided  to  make  maximum  use  of 
service  experience  and  existing 
maintenance  programs.  DC-10 
operators,  FAA  engineering  personnel, 
and  FAA  Flight  Standards  inspectors, 
together  with  the  manufacturer,  have 
participated  in  generating  the  DC-10 
SID,  Advisory  Circular  91-56  promotes 
the  preparation  and  approval  of  a 
criteria  document  for  such  a  program, 
McDonnell  Douglas  developed  criteria 
and  guidelines  for:  (a)  Selecting  the 
major  areas  of  the  structure,  identified 
as  Principal  Structural  Elements  (PSE), 
which  are  candidates  for  supplemental 
inspection  by  using  the  latest  durability 
and  damage  tolerance  analysis 
techniques;  and  (b)  generating  a 
sampling  inspection  program.  This 
supplemental  inspection  program 
evaluates  the  adequacy  of  current 
norma!  maintenance  inspection 
programs  to  detect  fatigue  damage,  and 
provides  detailed  non-destructive 
inspection  procedures  to  supplement  the 
operators'  existing  inspection  programs, 
as  necessary.  The  program  was 
established  on  the  basis  of  damage 
tolerance  evaluation  of  each  PSE 
selected.  A  PSE  is  defined  as  "that 
structure  whose  failure,  if  it  remained 
undetected,  could  lead  to  the  loss  of  the 
aircraft."  Selection  of  a  PSE  is 
influenced  by  the  susceptibility  of  a 
structural  area,  part  or  element  to 
fatigue,  corrosion,  stress  corrosion,  oi 
accidental  damage. 

The  DC-10  Supplemental  Inspection 
Document.  Report  No.  L26-012. 
addresses  five  basic  issues:  (a) 
Identification  of  the  selected  PSE's,  (b) 
when  to  accomplish  inspection 
(including  the  fatigue  life  threshold),  (c) 
frequency  of  inspection,  (d)  number  of 
inspections  required,  and  (e)  non- 
destructive inspection  (NDI)  procedures 
for  detecting  cracks. 

The  SID  Inspection  program  is  based 
on  DC-10  current  usage;  durability- 
fatigue  and  damage  tolerance 
assessment  of  the  structure  using 
current  analysis  techniques  and  tests; 
and  selection  of  the  current  non- 


destructive inspection  methods.  In  order 

to  implement  the  SID  inspection 
program,  each  operator  must  compare 
its  current  structural  maintenance 
progr.Kn  to  the  SID  requirement  for  each 
PSE.  If  the  current  inspections  equal  or 
exceed  the  SID  requirements  for  a  given 
PSE,  no  supplemental  inspections  would 
be  required  for  that  PSE  under  the  SID 
progra.Ti.  However,  if  the  opposite  is 
true,  supplemental  in.spections  in  the 
form  of  more  frequent  inspections  or 
more  sensitive  NDI  methods,  or  both, 
would  be  necessary  to  supplement  the 
operator's  normal  maintenance  program. 
Since  the  emphasis  of  the  SID  program 
is  on  aging  air,  raft,  the  inspection 
progr.im  is  a  s.implmg  program  with 
emphasis  on  the  high  time  aircraft  of 
each  PSE  population. 

The  population  for  a  given  PSE  (and 
aircraft  type)  consi.sts  of  all  those 
airplanes  in  which  the  PSE  has  the  same 
or  similar  material,  fatigue  life,  loading, 
damage  tolerance,  and  inspection 
characteristics.  Thus,  a  PSE  population 
may  consist  of  all  aircraft  in  the  fleet  or 
it  may  be  divided  into  several 
populations  because  of  suffie:ient 
differences  in  structural  configuration, 
material,  damage  tolerance,  or  non- 
destructive inspection  characteristics. 

Under  the  sampling  program,  each 
PSE  would  be  inspected  independently 
of  other  PSE's.  Symmetrical  structure 
results  in  two  samples  per  airplane,  left 
and  right  For  sampling  purposes,  one  or 
both  sides  of  the  aircraft  may  be 
inspected.  It  is  important  to  note  that 
each  PSE  always  stands  by  itself;  that  is, 
inspection  thresholds,  inspection 
intervals,  etc..  are  generally  different  for 
each  PSE, 

All  configurations  of  each  PSE  are 
included  in  the  SID  program,  e.g.. 
material  changes,  structural 
modifications  and  replacements,  etc. 
Since  incorporation  of  McDonnell 
Douglas  Corporation  service  bulletins 
(SB)  IS  not  mandatory,  unless  required 
by  AD  action,  supplemental  inspection 
procedures  are  provided  in  the  SID  for 
both  pre-SB  and  post-SB  configurations 
of  each  applicable  PSE.  Therefore,  a  PSE 
currently  the  subject  of  an  AD  is  placed 
in  a  separate  section  in  the  SID.  When 
the  closing  action  to  a  structural 
modification  AD  has  been  performed, 
the  PSE  is  moved  into  the  population 
which  reflects  the  modified  structural 
configuration.  The  date  and  flight  hours 
(or  landings)  at  which  modification  or 
replacement  of  a  PSE  is  made,  would  be 
required  to  be  reported  by  the  operator 
to  McDonnell  Douglas  for  each 
applicable  airplane  by  fuselage  number 
and/or  factory  serial  number,  and  PSE 
number.  That  particular  configuration  is 


then  evaluated  by  McDonnell  Douglas, 
The  inspection  threshold  and  interval 
will  be  established  and  published  in  thr> 
next  revision  of  the  SID. 

The  FAA  recently  initiated  an  Aging 
Aircraft  Program  to  review  the 
development  needs  and  design, 
maintenance,  and  inspection  issues 
concerning  the  use  of  older  airplanes  in 
air  carrier  and  commuter  operations 
worldwide.  This  program  has  initialed, 
as  one  of  its  elements,  an  FAA/industiy 
group  to  review  the  service  history  of 
aging  aircraft  The  results  of  this  review 
will  be  a  number  of  recommendations 
from  industry  for  mandatory  terminatioa 
of  certain  service  bulletins  that  may 
contain  PSE's.  The  FAA  will  review 
these  recommendations  and.  if 
appropriate,  will  initiate  rulemaking  to 
mandate  the  incorporation  of 
terminating  design  changes  or  rep-iirs.  If 
any  change  to  a  design  would  nffert  a 
PSE.  then  the  FAA  will  consider  revising 
this  AD  to  include  that  change  of  design 
in  the  SID  inspection  program,  so  that 
the  new  design  will  be  inspected  with 
the  same  vigor  as  existing  designs. 

Sampling  Program 

Airplanes  with  the  highest  number  of 
flight  cycles  are  the  most  likely  to 
experience  initial  fatigue  damage  in  the 
Heet  Therefore,  this  program  is  based 
on  the  supplemental  inspection  of  a 
"sample"  of  the  high  time  PSE's  in  the 
fleet.  Supplemental  inspection  of  a 
statistically  significant  number  of 
samples  of  a  PSE.  coupled  with 
reporting  of  the  results  of  these 
inspections  and.  where  necessary, 
follow-up  activity,  will  maintain  the 
continued  airworthiness  of  the  entire 
fleet.  If  no  fatigue  cracks  are  found  in 
the  sample  population  and  the  size  of 
the  sampling  population  is  such  that  it 
gives  statistically  meaningful  data,  the 
fatigue  life  threshold  may  be  advanced 
in  accordance  with  the  SID  for  that  PSE. 

The  expected  fatigue  life  of  each  PSE 
is  determined  by  a  demonstrated  life, 
either  by  test  or  service  experience,  or 
by  analysis.  The  time  when  the 
supplemental  inspections  are  to  begin  or 
be  completed  is  determined  from  the 
expected  fatigue  life  and  crack 
propagation  characteristics  of  each  PSE. 
All,  sample  inspections  are  to  be 
accomplished  before  the  high  time 
sample  exceeds  the  fatigue  life 
threshold. 

Irrespective  of  the  sample  size 
required,  the  10  high  time  samples  in  the 
population  for  each  PSE  must  be 
inspected.  However,  if  the  number  of 
samples  in  a  PSE  population  is  10  or 
less,  each  PSE  must  be  inspected  once 
before  the  fatigue  life  threshold  is 
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reached  and  repeatedly  inspected  when 
the  threshold  is  exceeded.  The 
inspection  interval  is  determined  by  the 
damage  tolerance  characteristics  of  the 
PSE. 

The  results  of  the  supplemental 
inspections  are  to  be  reported  to  the 
manufacturer  on  a  form  provided  in 
Volume  III  of  the  SID.  This  information 
will  be  presented  In  the  periodic 
revision  of  Volume  III, 

In  developing  the  SID,  the  working 
group  reviewed  the  operation  and 
maintenance  practices  of  existing 
maintenance  programs  with  respect  to 
the  basic  requirements  of  the  SID 
program.  As  a  result,  the  McDonnell 
Douglas  DC-10  SID  allows  affected 
operators  to  lake  credit  for  maintenance 
already  being  performed  and  gives  the 
operators  flexibility  in  revising  their 
maintenance  programs  to  incorporate 
this  supplemental  program  for  their 
affected  airplanes. 

The  FAA  reviewed  and  approved 
McDonnell  Douglas  Supplemental 
Inspection  Document,  Report  No  L26- 
012,  dated  November  1988,  which 
describes  procedures  for  implementing  a 
sampling  inspection  program  of 
Principal  Structural  Elements. 

Since  many  Model  DC-10  sonus 
airplanes  are  approaching  their  design 
life  goal  and  are  expected  to  continue  to 
be  operated  beyond  this  point,  and  AD 
is  proposed  which  would  require 
inspections  in  accordance  with  the 
Supplemental  Inspection  Program 
previously  described. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0056, 

Economic  Impact 

I 
There  are  approximately  423 

McDonnell  Douglas  DC-10  series 

airplanes  in  the  worldwide  fleet,  It  is 

estimated  that  244  airplanes  of  US. 

registry  and  10  U.S.  operators  would  be 

affected  by  this  AD.  It  is  estimated  that 

incorporation  of  the  Supplemental 

Inspection  Program  for  a  typical 

operator  will  take  approximately  1,000 

manhours,  and  that  the  average  cost 

would  be  S40  per  manhour.  Based  on 

these  figures,  the  cost  to  U,S.  operators 

to  incorporate  the  SID  program  is 

estimated  '.?  be  $400,000. 

The  recurring  inspection  cost  to  the 

affected  operators  is  estimated  to  be  341 

manhours  per  airplane  per  year,  at  an 


average  labor  charge  of  $40  per 
manhour  Based  on  these  Tigures,  the 
recurring  inspection  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$3,328,180. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$3,728,160  for  the  first  year,  and 
$3,328,160  for  each  year  thereafter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979):  and  (3)  if  promulgated,  will  not 
hrive  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  tn  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

.Authority;  49  U.S.C.  1354(a),  1421  and  142?; 
49  i:  S  C   106(g)  (Revised  Pub  L.  97-449, 
January  12,  1983):  and  U  CKH  11.89. 

§39.13    (Amended) 

2.  Section  39  13  is  amended  by  adding 
the  following  new  airworthiness 

directive- 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
certiricated  in  any  category.  Compliance 
required  as  indicated  in  the  body  of  the 
AO,  unless  previously  accomplished. 
To  ensure  the  continuing  ttructural 


integrity  of  these  airplanes,  accomplish  the 
following: 

A.  Within  one  year  after  the  effective  date 
of  this  AD.  incorporate  a  revision  into  the 
FAA-approved  maintenance  inspection 
program  which  provides  for  inspection  of  the 
Principal  Structural  Elements  (PSE)  defined  in 
Section  2  of  Volume  I  of  McDonnell  Douglas 
Report  No.  L26-012,  DC-10  Supplemental 
Inspection  Document  (SID),  dated  November 
1988,  in  accordance  with  Section  2  of  Volume 
HI  of  that  document.  The  non-destructive 
inspection  techniques  set  forth  in  Volume  II 
of  the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results  (negative  or 
positive)  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  Section  2  of  Volume  HI  of  the  SID. 

B.  Cracked  structure  detected  during  the 
inspections  required  by  paragraph  A.,  above, 
must  be  repaired  before  further  flight  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

The  FAA  has  requested  Federal  Register 
approval  to  incorporate  by  reference  the 
manufacturer's  service  document  identified 
and  described  in  this  proposed  directive. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  These  documents  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach.  California. 

Issued  in  Seattle,  Washington,  on  April  26. 
1989 

Leroy  A.  Keith, 
Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 
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14  CFR  Part  39 

(Dockat  No.  8»-NM-2«-AOI 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40. 
-50.  and  C-9  (Military)  Series 
Airplanes,  Fuselage  Numl>ers  1 
Through  976. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -W. 
and  C-9  (military)  series  airplanes, 
which  currently  requires  inspections  for 
cracks  in  the  control  columns.  This 
action  would  expand  the  area  of 
inspection  and  add  Model  DC-9-50 
series  airplanes  to  the  AD  applicability 
This  action  is  prompted  by  reports  of 
discontinuities  at  locations  not 
previously  required  to  be  inspected  by 
the  existing  AD.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of 
airplane  control, 

DATES:  Comments  must  be  received  no 
later  than  June  26, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
26-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington,  98168,  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  3229  East  Spring  Street, 
Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Lee,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California  90806-2425;  telephone  (213) 
988-5325. 

SUPPtEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  pniposaLs 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examiniilion  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  i.s  made:  'Comments  to 
Docket  Number  89-NM-AD,"  The  post 
card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  On  [uly  30.  1987,  the  FAA 
issued  AD  87-1.3-04,  Amendment  39- 
5656  (52  FR  23946;  June  26,  1987). 
applicable  to  McDonnell  Douglas  MtuiK'l 
DC-9-10.  -20,  -30,  -40,  and  C-9 
(military)  series  airplanes,  to  require  dye 
penetrant  or  eddy  current  in.spections  of 
specific  areas  of  the  control  columns, 
part  numbers  (P/N)  5614272-1  and  -2, 
for  cracks,  and  replacement,  as 
necessary.  That  action  was  prompted  by 
a  report  of  a  control  column  which  failed 
during  a  preflight  check.  This  condition, 
if  not  corrected,  could  result  in  failure  of 
the  control  column  and  loss  of  airplane 
control 

Since  issuance  of  that  AU. 
discontinuities  have  been  identified  at 
locations  in  the  control  column  area  not 
previously  addressed  by  the  existing  AD 
and  the  applicable  service  information 
(DC-9  Alert  Service  Bulletin  A27~228, 
Revision  1,  dated  March  5.  1987).  One 
operator  repoited  an  inch-long  crack 
located  one  inch  above  inspection  area 
C  (the  upper  column  area  of  the  first 
officer's  control  column).  The  control 
column  had  accumulated  56.579 
landings.  A  second  operator  reported 
two  control  columns  with  cracks,  but 
later  analysis  revealed  that  the  crack 
indications  were  due  to  a  shrinkage 
cavity  and  micrographic  corrosion. 

The  F.AA  has  reviewed  and  approved 
McDonnel  Douglas  .Alert  Service 
Bulletin  A27-288,  Revision  2.  dated 
January  18, 1989.  which  describes 
procedures  for  inspection  fur  fatigue 
cracks  at  locations  including,  and  in 
addition  to,  those  previously  addressed 
in  AD  87-13-04.  It  adds  new- 
replacement  part  numbers  SB  09270288- 


3  and  -4.  and  also  adds  Model  DC-S-SO 
series  airplanes  to  the  list  of  affected 
models,  since  it  has  been  determined 
that  the  control  columns  as  installed  in 
that  model  may  be  subject  to  the  same 
cracking.  FAA  has  also  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  27-28&  dated  May  18. 1988. 
which  provides  instructions  for 
replacement  of  both  the  captain's  and 
first  ofTicer's  control  columns  with  new 
columns  having  improved  fatigue  life. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  87-13-04  to 
require  repetitive  inspections  of 
additional  areas  of  the  control  columns 
for  cracks,  and  replacement,  es 
necessary,  in  accordance  with  the 
McDonnell  Douglas  service  bulletins 
previously  described,  and  to  expand  the 
applicability  to  include  Model  DC-^50 
series  airplanes.  A  new  paragraph  A.4. 
is  proposed  that  would  give  credit  to 
those  airplanes  that  have  been 
inspected  in  accordance  with  AD  87-13- 
04.  Replacement  of  both  control  columns 
with  the  new.  improved  columns  would 
constitute  terminating  action  for  the 
inspection  requirements  of  the  Ad. 

Additionally,  the  proposed 
supersedure  removes  all  references  to 
the  use  of  "later  FAA-approved 
revisions  of  the  applicable  service 
bulletin."  in  order  to  be  consistent  with 
FAA  policy  in  that  regard.  The  FAA  has 
determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  the  AD.  since  later  revisions  of  the 
service  bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  B. 

There  are  approximately  921  Model 
DC-9  series  airplanes  in  the  worldwide 
fleet.  It  is  estimated  that  538  airplanes  uF 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  ilie 
required  additional  inspections,  and  th:i| 
the  average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $43,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eFfecIs 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposul 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 


*ccijmutate(]  landings  las  of  Juty  30, 


tninal 
Inspection 
trom  Ju*y 
30,  1987 


Issued  in  Seattle,  Washington,  on  April  26. 
1989, 
L«roy  A.  Keith, 
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List  of  Subjects  in  18  CFR  Part  13 

Sunlanning  devices.  Trade  practices. 


Agreement  and  so  notify  proposed 
repondents.  in  which  event  it  will  take 
such  action  as  it  mav  consider 


ultraviolet  lamps  and  intended  for 
irradiation  of  any  part  of  the  living 

human  hoHv  hv  iilfravinlpt  radinfinn  fn 
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For  the  reasons  discussed  above.  I 
certify  that  this  proposed  roguldtion  (1] 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promuij^ated,  will  noi 
have  a  significant  economic  impart, 
positive  or  negative,  on  a  substanfia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  Is  contained  in  the 
regulatory  docket,  A  copy  of  it  mnv  l>e 
obtained  from  the  Rules  Dockt!, 

List  of  Sub|ects  in  14  C7R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39  [AMENDED] 

1,  The  authority  citation  for  Pari  39 
continues  to  read  as  follows; 

Authority:  49  U  S.C.  1354(a),  1421  and  1423 
49  U  S.C.  106(g)  (Revised  Pub  L  97-449 
lanuary  12.  1983):  and  14  CFR  IIM. 

{39.13    ( AMENDED  1 

2.  Section  39.19  is  amended  by 
superseding  AD  87-13-04,  Amendment 
39-5656  (52  FR  23946;  June  26,  1987J,  with 
the  following  new  airworthiness 
directive; 

McDoomII  [X>usUk  Applies  to  Model  DC-^ 
10,  -20.  -30,  -4a  -50.  and  C-fl  (Mililary) 
series  airplanes.  Fuselage  Numbers  1 
through  970,  certificated  in  any  category 
Compliance  is  required  as  indicated, 
unless  previously  arxomplished 
To  detect  cracks  and  prevent  failures  of 
control  columns,  accomplish  the  following; 
A.  For  airplanes  not  previously  inspected 
in  accordance  with  AD  87-13-04.  Amendmeni 
39-5056,  prior  to  the  effective  date  of  this 
amendment:  Wilhin  30  days  after  the 
effective  date  of  this  amendment,  or  m 
accordance  with  the  following  schedule, 
whichever  occurs  later,  perform  a  dye 
penetrant  or  eddy  current  inspection  of  both 
control  columns.  P/N  5614272-1  and  5614272- 
2,  for  cracks,  in  accordance  wiih  VtcDonnell 
Douglas  DC-fl  Alerl  Service  Bulletin  A2?-2a8, 
Revision  2.  dated  January  18. 1968 
(hereinafter  referred  to  as  A27-2fl8t; 


Accufnulatad  landlnm  (as  o<  J*Ay  30 
1987'- 


Accumulated  imOtr*^  uk  ol  Jo»y  30, 


2C0OO  to  29  999. 
Under  20,000 


inspection 
from  Ju*y 
30.  1987 

(Lan<Jings| 


3.000 
3.800 


in«pection 
frofTi  July 
30,  1967 

(Landlngsl 


60.000  «  mo»t 

40,000  10  59,999,. 
30,000  10  39  999. 


1,500 
2.000 
2,500 


•  (July  30.  1987.  it  the  e«ec1»ve  date  o»  AD  87- 

13-04,  Amendmam  39-5656  | 

B.  For  dll  airplanes:  If  no  crndis  are  found, 
accomplish  repetitive  rnppctions  in 
accordance  with  paragraph  A  ,  ahove,  at 
intervals  not  to  exceed  3,800  landinRS,  until 
such  time  as  the  proceilun's  desrrilwd  in 
p-irngriiph  D    below  ^rv  rtctomplished. 

Note:  For  dirpl.ines  previously  inspected  in 
dccordance  with  AEMJ7-1 3-04,  the  first 
repetitive  inspection  required  hy  this 
paragraph  must  be  performed  within  3,800 
landings  after  the  last  mspet.tion  p^^rformed 
In  accordance  with  AD  87-13-04 

C.  !f  rrrt';k;s)  are  found  in  <"i!hpr  oiinlroi 
rolumn  (Captain's  or  First  Offi.  'Ts! 
accomplish  either  of  the  followirjj- 

1  Remove  the  crackt^d  contiol  column,  P/N 
5«14:"2-1  or  5614272-2.  and  rfplnce  with  new 
prudji;tion  ccintrol  column,  P/N's  5614272- 
501,  -503,  SB  09270288-3.  or  5614272-502. 
-,V)4.  SB  09270288-4   respectively,  in 
artord.ini.e  with  McDonnell  Douglas  Service 
Bulletin  27-2aa.  dated  May  18. 1988;  or 

2  Rep<j;r  in  a  mdnr.er  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  Northwest  Mountain  Region. 

D.  Within  18  months  after  the  effective  date 
of  this  amendment,  'eplace  the  Captain's  and 
Firs'  Offirer's  control  column,  P/N's  5614272- 
1  Hnd  ,5614272-2.  with  new  control  columns, 
P/N  s  5finr2-.5<n  -503,  SB  09270288-3,  and 
5614272-502,  -504,  SB  09270288-^. 
respectively  This  constitutes  terminating 
action  for  the  requirements  of  this 
timendmenl 

F.,  ,^n  ai'ernatp  means  of  compliance  or 
rfdiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
.Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Pnncipal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 


Issued  in  Seattle,  Washington,  on  April  26, 
1989. 

I^roy  .\.  Keith, 

Manaaer,  Transport  Airplane  Directorate, 
Airi.raft  Certification  Service. 
(FR  Doc,  89-11036  Filed  5-ft-69;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(File  No.  882  31631 

An-Mar  International,  Ltd^  Inc.  et  al.; 
Proposed  Consent  Agreement  twith 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  Tinal 
Commission  approval,  would  prohibit, 
among  other  things,  a  Wood  Dale,  ill. 
maker  of  suntanning  devices,  from 
misrepresenting  that  its  devices  provide 
health  benefits  and  that  they  do  not 
pose  a  risk  of  any  harmful  side  e^ect.  In 
addition,  respondents  would  be  required 
to  disclose  in  promotional  materials  that 
protective  eye  wear  is  needed  to  prevent 
injury. 

DATE:  Comments  must  be  received  on  or 
before  July  10. 1989. 

ADDflESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Kindt,  Cleveland  Regional  Office, 
Federal  Trade  Commission,  668  Euclid 
Avenue,  Suite  52D-A,  Cleveland,  Ohio 
44114.  (218)  522-4210 

SUPPLEMENTARY  INFORMATRMC  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commssion  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commissions 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 


List  of  Subjects  in  18  CFR  Part  13 

Suntanning  devices.  Trade  practices. 

Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

[File  No,  882-3163] 

In  the  matter  of  An-Mar  International,  Ltd  , 
Inc..  a  corporation,  and  Andrew  Bobel,  and 
Marzenna  Bobel,  individually  and  as  officers 
of  said  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  An-Mar 
International,  Ltd,  Inc.,  a  corporation, 
and  Andrew  Bobel  and  Marzenna  Bobel. 
individually  and  as  officers  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  Order  to  Cease 
and  Desist  from  the  use  of  the  acts  or 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duty 
authorized  officer  and  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  An-Mar 
International,  Ltd.,  Inc.  ("An-Mar ")  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Slate  of  Illinois,  and  its 
office  and  principal  plar^  of  business 
located  at  345  Beinoris  Drive,  Wood 
Dale,  Illinois  60191, 

Proposed  respondents  Andrew  Bobel 
and  Marzenna  Bobel  are  officers  of 
proposed  repondent  An-Mar  and  are 
responsible  for  formulating,  directing 
and  controlling  the  policies,  acts  and 
paractices  of  An-Mar, 

2.  Proposed  respondents  admit  all  the 
jurisdicational  facts  set  forth  in  the  draft 
of  the  Complaint  here  attached. 

3.  Proposed  respondents  waive; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission,  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
Complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 


Agreement  and  so  notify  proposed 
repondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Coniplaint  (in  such  form  as  the 
circumstances  may  require)  and 
Decision,  in  disposition  of  the 
proceeding, 

5,  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  Complaint  here 
attached. 

6,  This  Agreement  contemplated  that, 
if  it  is  accepted  hy  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2,34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents.  (1)  issue  its  Complaint 
corresponding  in  form  and  subst.ince 
with  the  draft  Complaint  and  its 
Decision  containing  the  following  Order 
to  Cease  and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thfTclo.  Whim  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  Complaint 
and  Decision  containing  the  agreed-to 
Order  to  proposed  respondents'  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  Complaint  attached  hereto  may  be 
used  in  construing  the  terms  of  the 
Order,  No  agreement,  uderstanding. 
respresentation.  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order 

7,  Proposed  respondents  have  read  the 
propnsftd  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  finaL 

Order 

Definition 

For  the  purpose  of  this  Order,  the 
following  definition  shall  apply: 

"Tanning  device    means  any  product 
designed  to  incorporate  one  or  more 


ultraviolet  lamps  and  intended  for 
irradiation  of  any  part  of  the  living 
human  body  by  ultraviolet  radiation  to 
induce  skin  tanning. 

I 

//  is  ordered  That  respondents  An- 
Mar  International.  Ltd..  Inc..  a 
corporation,  its  successors  and  assigns, 
and  its  officers  Andrew  Bobel  and 
Marzenna  Bobel.  individually  and  as 
officers  of  An-Mar  International,  Ltd.. 
Inc.,  a  corporation,  and  respondents' 
other  officers  and  its  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  corporate  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
tanning  device,  in  or  affecting 
commerce,  as  "commerce  "  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
misrepresenting,  directly  or  by 
implication,  that; 

A.  Use  of  such  tanning  device  may 
result  in  any  health  benefit,  including  a 
positive  effect  on  metabolism, 
respiration,  blood  formation,  power  of 
resistance,  or  stamina; 

B.  Use  of  respondents'  tanning  devices 
does  not  pose  a  risk  of  the  harmful  side 
effects  associated  with  exposure  to  the 
sun's  radiation:  and 

C  l*rotective  eye  wear  is  not  needed 
when  using  any  such  device. 

II 

It  is  further  ordered  That,  for  the 
purposes  of  this  Order,  any  promotional 
material  depicting  models  using  tanning 
devices  without  appropriate  protective 
eye  wear  will  be  deemed  to  represent 
that  protective  eye  wear  is  not  needed 
when  using  the  tanning  devices,  unless, 
the  promotional  material  clearly  and 
conspicuously,  and  in  close  proximity  to 
such  depiction,  discloses  that  protective 
eye  wear  is  needed  to  prevent  eye 
injury;  and  further,  if  such  promotional 
material  depicts  models  wearing  what 
might  appear  to  be  ordinary  sunglasses, 
the  disclosure  required  by  this  Part  must 
also  disclose  that  ordinary  sunglasses 
do  not  offer  adequate  protection. 

Ill 

//  is  further  ordered  IhaX  for  one  (1) 
year  after  the  date  of  service  of  this 
Order,  respondents,  their  successors  and 
assigns,  and  their  o^icers.  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  corporate  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
tanning  device,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
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the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  failing 
to  prominently  disclose  in  any  print 
advertisement,  film,  video  tape  or  any 
other  promotiondl  matt-rial  the  following 
statement 

Notice  Read  the  mdnddtor>  FDA 
warning  label  found  on  every  tanning 
machine  for  important  information  on 
potential  eye  injury,  skin  cancer,  skin 
aging  and  photosensitive  reactions. 

The  above-required  language  shall  be 
included  in  printed  materia!  pnnted  in  a 
typeface  and  color  that  are  clear  and 
conspicuous,  and,  in  multi-page 
documents,  shall  appear  on  the  rover  or 
first  pel":  ,ind  in  any  film,  video  tape,  or 
slide  piumotional  material  shall  be 
included  either  orally  n:  visually  in  a 
manner  designed  to  ensure  clarity  and 
prominence;  provided,  further,  that 
nothing  contrary  to.  inconsistent  with,  or 
in  mitigation  of  the  above-required 
statement  shall  be  used  in  any 
advertising  or  promot'onal  materiHls. 

IV 

//  is  further  ordered  That, 
commencing  one  (1)  year  after  the  date 
of  service  of  this  Order,  respondents, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  corporate  device,  in  connection 
with  the  advertising,  offenng  for  salf, 
sale  or  distribution  of  any  tanning 
device,  in  or  affecting  commerce,  ris 
"commerce"  is  defined  in  the  Federal 
Trade  ConiniLssion  Act,  do  forthwith 
cease  and  desist  from  making  in  any 
print  advertisement,  film,  video  tape  or 
any  promotional  matenal  any 
representation,  directly  or  by 
implication,  that  the  tanning  device  is 
safe  or  safer  than  other  methods  of 
tanning  or  that  using  the  tanning  device 
results  in  any  health  benefit  unless  the 
following  statement  is  prominently 
disclosed: 

Notice.  Read  the  mandatory  FDA 
warning  label  found  on  every  tanning 
machine  for  important  information  on 
potential  eye  injury,  skin  cancer,  skin 
aging  and  photosensitive  reactions 

The  above-required  language  shall  be 
included  in  printed  matenal  printed  m  a 
typeface  and  color  that  are  clear  rimi 
conspicuous,  and,  in  muiti-page 
ducuments.  shall  appear  on  the  cover  or 
first  page,  and  in  any  film,  video  tape,  or 
slide  promotional  material  shall  be 
included  either  orally  or  visually  in  a 
manner  designed  to  ensure  clarity  and 
prominence,  provided,  further,  that 
nothing  contrary  to,  inconsistent  with,  or 
in  mitigation  of  the  above-required 
statement  shall  be  used  in  any 
advertising  or  promotional  materials. 


It  IS  further  ordered  That  respondents, 

their  successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary  division  or 
other  corporate  devu:e,  in  connection 
with  the  dd^ertisina.  offering  for  sale. 
sale  or  distribution  of  any  product  f(.)r 
personal  or  household  use,  in  or 
affecting  commerce,  as  "commerce"  is 
fiefined  in  the  Federal  Trade 
Commission  .Act,  (io  forthwith  cease  and 
desist  from  rr.rikm>?,  d:rertlv  or  by 
implication,  any  health  or  safety 
representation  unless,  at  the  time  of 
such  representation,  respondents 
possess  and  rely  upon  a  reasonable 
basis  for  each  such  representation. 
consisting  of  reliable  and  competent 
scientific  evidence  that  substantiates 
such  representation:  provided,  however. 
that  to  the  extent  such  evidence  of  a 
reasonable  basis  consists  of  scientific  or 
professional  tests,  analyses,  research, 
studies  or  any  other  evidence  based  on 
expertise  of  professionals  in  the  relevant 
area,  such  evidence  shall  be  "reliable 
and  competent"  only  tf  those  tests, 
analyses,  research,  stud'es.  or  other 
evidence  are  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so.  and  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

VI 

/;  IS  further  ordfrt^d  That  for  three  (3) 
years  from  the  date  that  the 
representations  to  which  they  pertain 
are  l.Tst  disseminated  respondents  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying; 

,\  All  materials  relied  upon  to 
substantiate  any  claim  or  representation 
covered  by  'his  Order 

B.  Ail  test  reports,  studies,  surveys,  or 
other  materials  in  its  possession  or 
control  or  of  which  it  has  knowledge 
that  contradict,  qualify  or  call  into 
question  such  representation  or  the 
basis  upon  which  respondent  relied  for 
such  representation,  including 
complaints  from  consumers. 

VII 

/.'  IS  further  ordered  That  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  current  officer,  employee,  agent 
and/or  representative  having  sales  or 
promotional  responsibilities  with 
respect  to  the  subject  matter  of  this 
Order,  and  to  each  current  dealer, 
distributor,  mail  order  retailer  and 
purchaser  or  lessee  for  commercial  use. 
of  its  tanning  devices  (such  as  health 
clubs,  tanning  salons,  beauty  catalogue 


houses,  and  tanning  device  retailers), 
and  to  each  retail  customer  known 
through  existing  company  records  to 
have  purchased  its  tanning  devices. 

Vlll 

It  is  further  ordered  Thai  for  ten  [10] 
years  after  the  date  of  service  of  this 
Order  respondents  shall  maintain  fur 
three  (3)  years  from  the  last  date  of 
dissemination  of  the  material  a  copy  of 
each  nonidentical  form  of  promotional 
and  training  material  disseminated  by 
respondent  and  upon  request  make  such 
material  available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection 
and  copying. 

IX 

It  is  further  ordered  That  for  ten  (10) 
years  after  the  date  of  service  of  this 
Order  respondents  shall  maintain  for 
three  (3)  years  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
records  of  the  name  and  last  known 
address  of  each  dealer,  distributor,  mail 
order  retailer  and  purchaser  or  lessee 
for  commercial  use,  of  respondent's 
tanning  devices. 


It  is  further  ordered  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  An-Mar 
International.  Inc.,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

XI 

It  IS  further  ordered  That  respondents 
Andrew  Bobel  and  respondent 
Ma.Tenna  Bobel  shall  notify  the 
Commission  of  the  discontinuance  of 
their  present  employment  and  of  their 
affiliation  with  any  new  business  or 
employment  involving  the  manufacture, 
advertising,  sale,  offering  for  sale  or 
distribution  in  commerce  of  any  tanning 
device,  or  of  their  affiliation  with  any 
new  business  or  employment  in  which 
their  duties  or  responsibilities  would 
involve  the  manufacture,  advertising, 
sale,  offering  for  sale  or  distribution  of 
tanning  devices,  with  each  such  notice 
to  include  respondent's  new  business 
address  and  a  statement  as  to  the  nature 
of  the  new  business  or  employment,  as 
well  as  a  description  of  their  duties  and 
responsibilities. 


xn 

//  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it  and  at  such  other 
times  as  the  Commission  may  require. 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
comphed  or  intends  to  comply  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
Agreement  to  a  proposed  Consent  Order 
from  An-Mar  International  Ltd.,  Inc., 
and  its  principals,  Andrew  Bobel  and 
Marzerma  Bobel. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
Agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  Order  contained  in  the 
Agreement. 

This  matter  concerns  advertisements 
for  An-Mar's  tanning  devices  which  use 
lamps  that  emit  ultraviolet  (UV) 
radiation  to  cause  tanning  of  the  user's 
skin. 

The  Commission's  Complaint  in  this 
matter  charges  An-Mar  with 
disseminating  advertisements 
containing  false  and  unsubstantiated 
representations  regarding  the  health 
benefits  of  its  tanning  devices. 
According  to  the  Complaint, 
advertisements  for  An-Mar's  tanning 
devices  falsely  claimed  that  the  tanning 
devices  have  a  positive  and  stabilizing 
effect  on  metabolism,  respiration  and 
blood  formation,  and  that  tanning 
increases  power  of  resistance  and 
stamina. 

Also,  according  to  the  Complaint,  the 
advertisements  imply  that  the  devices 
do  not  pose  risks  of  harmful  side  effects 
associated  with  exposure  to  the  sun's 
radiation,  and  that  the  devices  may  be 
used  safely  without  protective  eye  wear 
The  Complaint  alleges  that  these  claims 
are.  In  fact,  false,  and  that  An-Mar's 
tanning  devices  impart  no  health 
benefits,  cannot  be  used  without  risk  of 
any  harmful  side  effects,  and  cannot  be 
used  safely  without  protective  eye  wear. 

The  Complaint  also  alleges  that  the 
advertisements  contained  false 
representations  that  An-Mar  had  a 
reasonable  basis  for  the  claims  that  its 
devices  impart  health  benefits,  can  be 


used  without  the  risk  of  any  harmful 
sidn  effects  associated  with  the  sun.  and 
can  be  used  safely  without  protective 
eye  wear.  In  fa;;t,  An  M.ir  did  not  have  a 
reasonable  basis  fur  these 
representations. 

The  Consent  Order  contains 
provisions  designed  to  remedy  the 
adveriisL'^.g  violations  charged,  as  well 
as  to  prevent  An-Mar  from  engaging  in 
similar  acts  and  practices  in  the  future. 
Part  1  of  the  Order  prohibits  An-Mar 
from  misrepresenting,  directly  or  by 
implication,  that  use  of  its  devices 
results  in  health  benefits,  that  its 
devices  do  not  pose  a  risk  of  the  harriifal 
side  effects  associated  with  the  sun  s 
radiation,  and  that  its  devices  can  be 
used  safely  without  protective  eye  wear 

Part  II  of  the  Order  allows  An-Mar  to 
run  advertisements  showing  models 
using  the  devices  wTthout  protective  e\p 
wear,  or  wearing  what  appear  to  be 
ordinary  sunglas.ses,  as  long  as  the 
advertisements  also  warn  the  buyer  lo 
wear  protective  eye  wear. 

Part  HI  of  the  Order  requires  that  for 
one  year,  An-Mar  include  in  all 
advertisements  and  promotional 
materials  a  notice  statement  alerting 
users  to  read  the  mandatory  Food  and 
Drug  Administration  warning  label 
found  on  all  tanning  devices  for 
important  information  on  potential  eye 
injury,  skin  cancer,  skin  aging  and 
photosensitive  reactions 

Part  IV  of  the  Order  requires  that 
commencing  one  year  after  the  date  of 
service  of  this  Order.  An-Mar  include  a 
notice  statement  in  any  advertisement 
making  a  claim  that  its  tanning  devices 
are  safe  or  safer  than  other  devices  or 
methods  of  tanning,  or  that  the  devices 
have  health  benefits.  The  statement 
alerts  users  to  read  the  mandatory  FDA 
warning  label  for  important  information 
on  potential  eye  injury,  skin  cancer,  skin 
aging  and  photosensitive  reactions. 

Part  V  of  the  Order  requ.res  An-Mar 
to  have  reliable  and  competent  scientific 
e%'idcnce  to  support  any  he:^lth  or  safety 
representation  contained  in  an 
advertisement. 

Part  VI  of  the  Order  requires  An  Mar 
to  retain  all  substantiation  An-Mar 
relies  on  for  its  advertisements  for  a 
period  of  three  (3)  years. 

Part  VII  of  the  Order  requires  An-Mar 
to  send  a  copy  of  the  Order  to  each  of  its 
current  dealers,  distributors  and 
purchasers  or  lessees  for  commercial 
use,  such  as  health  clubs,  tanning 
salons,  beauty  salons,  catalogue  houses, 
and  tanning  device  retailers. 

Parts  Vlil  through  XII  of  the  Ordc>r  are 
standard  Order  provisions  requiring  An- 
Mar  to  retain  certain  business  records, 
report  to  the  Commission  certain 
corporate  changes,  and  provide  a  report 


to  the  Commission  on  An-Mar's 
compliance  with  the  provisions  of  the 
Order. 

The  purpose  of  this  Analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  ofTicial  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Bcttiamin  I.  Bennan. 
Acting  Secretary. 

[FR  Doc.  89-11082  Filed  5-*-«9;  8:45  8m| 
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16CFR  Part  13 
(File  No  891  00' 

Panhandle  Eastern  Corporation 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Pubitc  Comment 

AGENCY;  Federal  Trade  Commissioa 
ACTION:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  things.  Panhandle  Eastern 
Corp.  to  acquire  Texas  Eastern 
Transmission  (i  r;    Ki  sjindenl  would 
be  required  to  u.vtb".  .ib  ownership  of 
Trunkline  Offshore  Co..  which  owns  the 
half-share  of  Stingray,  would  require  a 
trustee  to  sell  Trunkline  to  a 
Commission-approved  acquirer  within 
18  months  after  the  order  becomes  fmaL 
and  would  also  require  respondent  to 
obtain  FTC  approval  before  acquiring 
any  natural  gas  pipeline  in  the  affected 
(ff'-hore  area. 

date:  Comments  must  be  received  on  or 
before  July  la  1989. 

ADDRESS:  Comments  should  be  directed 
'.'<  F  i  L   Office  of  the  Secretary,  Room 
159,  6th  St.  and  Pa.  Ave.,  NW., 
Washinptnn,  DC  20-Hn 

FOR  FURTHER  INFORMATION  COsr  ACT. 

Ronald  B.  Rowe.  FTC/S-3302. 
Washington.  DC  20580.  f2021  326-26ia 
SUPPLEMENTARY  INFORMAT  ON    I»ursuanl 

to  section  bli)  oi  the  i  euerai  trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
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be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 

S  i  (UhKRUiit  nf  the  Cnmmissinn')!  Rnles 


withdraw  its  acceptance  of  this 
agreement  and  so  notify  Panhandle 

Raafpm    in  whirh  event  it  will  take  such 


a.  "Acquisition"  means  Panhandle 
Eastern's  acquisition  of  shares  of  the 
common  stock  of  Texas  Eastern. 
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transportation  and  exchange 
arrangements  to  the  extent  necessary  to 
ensure  divestiture  of  the  properties  as 


Federal  Trade  Commission.  If.  however, 
at  the  end  of  the  eighteen-month  period 
the  Trustee  has  submitted  a  plan  of 


on  such  reascinai'ii'  and  customary 
terms  and  conditions  as  the  Federal 
Trade  Commission  may  set  including 
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be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii) 

List  of  SubjecU  In  16  CFR  Part  13 

Natural  gas  pipelines.  Trade  practices. 
Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  the  common  stock  of  Texas  Eastern 
Corporation  (Texas  Eastern")  by 
Panhandle  Eastern  Corporation 
("Panhandle  Eastern")  and  Panhandle 
Eastern  having  been  furnished  with  a 
copy  of  a  draft  complaint  that  the 
Bureau  of  Competition  has  presented  to 
the  Commission  for  its  consideration 
and  which,  if  issued  by  the  Commission, 
would  charge  Panhandle  Eastern  with 
violations  of  the  Clayton  Act  and 
Federal  Trade  Commission  Act,  and  it 
now  appearing  that  Panhandle  Eastern 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  divest  certain 
assets  and  to  cease  and  desist  from 
certain  acts: 

It  is  hereby  agreed  by  and  between 
Panhandle  Eastern,  by  its  duly 
authorized  officers  and  its  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  respondent  Panhandle 
Eastern  is  a  corporation  organized  under 
the  laws  of  Delaware,  with  its  executive 
offices  at  5400  Westheimer  Court, 
Houston.  Texas  7705ft-5310. 

2.  Texas  Eastern  is  a  corporation 
organized  under  the  laws  of  Delaware, 
with  its  executive  offices  at  1221 
McKinney  Street,  P.O.  Box  2521, 
Houston,  Texas  77252-2521 

3.  Panhandle  Eastern  admits  all 
jurisdictional  facts  set  forth  in  the 
attached  draft  of  complaint, 

4.  Panhandle  Eastern  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  uecismii  contain  a 
statement  of  findings  of  fact  ami 
conclusions  of  law; 

c.  All  rights  to  seek  )udicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  All  rights  under  the  Er,u.il  Access  to 
justice  Act. 

5.  This  agreement  shall  not  bernnie  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 


withdraw  its  acceptance  of  this 
agreement  and  so  notify  Panhandle 
Eastern,  in  which  event  it  will  take  such 
action  as  it  may  consider  appropriate,  or 
issue  and  serve  its  complaint  (in  such 
form  as  the  circumstances  may  require) 
and  decision,  in  disposition  of  the 
proceeding. 

6  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Panhandle  Eastern  that 
the  law  has  been  violated  as  alleged  in 
the  draft  of  complaint  here  attached. 

7  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to 
Panhandle  Eastern.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  to  divest 
and  to  cease  and  desist  shall  have  the 
same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  US  Postal  S«^rvice  of 
the  complaint  and  deci.sion  containing 
the  agreed-to  Order  to  Panhandle 
Eastern's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Panhandle  Eastern  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interf)retat!nn  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Panhandle  Eastern  has  read  the 
draft  of  compLiint  and  Order 
contemplated  herefiy.  Panhandle 
Eastern  understands  that  once  the  Order 
has  been  issued,  it  will  be  required  to 
file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order  Panhandle  Eastern  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final.  ■ 

Order 

/ 

As  used  in  this  Ortier.  the  following 
definitions  shall  apply: 


a.  "Acquisition"  means  Panhandle 
Eastern's  acquisition  of  shares  of  the 
common  stock  of  Texas  Eastern. 

b.  "Panhandle  Eastern"  means 
Panhandle  Eastern  Corporation,  its 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Panhandle  Eastern  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

c.  "Texas  Eastern"  means  Texas 
Eastern  Corporation  as  it  was 
constituted  prior  to  the  acquisition,  its 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Texas  Eastern  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

d.  "Schedule  A  Properties"  means  the 
assets  and  businesses  listed  in  Schedule 
A  of  this  Order, 

e.  "Trustee"  means  a  trustee 
designated  as  such  pursuant  to  the 
Voting  and  Selling  Trust  Agreement  that 
is  Attachment  A  to  the  Agreement  to 
Establish  a  Voting  and  Selling  Trust 
attached  hereto  and  made  part  hereof  as 
Appendix  I  to  this  Order. 

f.  "Voting  and  Selling  Trust 
Agreement "  means  the  Voting  and 
Selling  Trust  Agreement  that  is 
Attachment  A  to  the  Agreement  to 
Establish  a  Voting  and  Selling  Trust. 

//. 

It  is  ordered  Thai. 

(A)  Panhandle  Eastern  shall  divest, 
absolutely  and  in  good  faith,  the 
Schedule  A  Properties,  as  well  as  any 
additional  assets  and  businesses 
relating  to  the  transportation  of  natural 
gas  that  Panhandle  Eastern  may  at  its 
discretion  include  as  a  part  of  the  assets 
to  be  divested  and  are  acceptable  to  the 
acquiring  entity  or  entities  and  the 
Federal  Trade  Commission.  Provided, 
however,  this  obligation  to  divest  shall 
be  satisfied  by  the  divestiture  of  the 
Schedule  A  Properties  pursuant  to  the 
Agreement  to  Establish  a  Voting  and 
Selling  Trust.  Provided,  further. 
Panhandle  Eastern  may  divest 
absolutely  and  in  good  faith  and  subject 
to  this  Order.  Texas  Eastern 
Transmission  Company  if  the  Federal 
Trade  Commission,  in  its  sole  discretion, 
approves  the  substitute  divestiture  of 
Texas  Eastern  Transmission  Company. 

(B)  At  the  earliest  opportunity,  but  no 
later  than  15  days  after  the  appointment 
of  the  Trustee.  Panhandle  Eastern  shall 
resign  as  the  operator  of  Stingray 
Pipeline  Company. 

(C)  Panhandle  Eastern  shall  provide 
the  acquiring  entity  or  entities  of  the 
Schedule  A  Properties  gas 


transportation  and  exchange 
arrangements  to  the  extent  necessary  to 
ensure  divestiture  of  the  properties  as 
ongoing  viable  businesses  engaged  in 
the  same  business  in  which  the 
Schedule  A  Properties  are  presently 
employed. 

(D)  "The  Agreement  to  Establish  a 
Voting  and  Selling  Trust  shall  continue 
in  effect  until  such  time  as  the  Federal 
Trade  Commission  has  approved 
Panhandle  Eastern's  divestitures  of  the 
Schedule  A  Properties  or  until  such 
other  time  as  that  agreement  provides, 
and  Panhandle  Eastern  shall  comply 
Vkith  all  terms  of  that  agreement. 

(E)  Divestiture  of  the  Schedule  A 
Properties  shall  be  made  only  to  an 
acquiring  entity  or  entities  that  receive 
the  prior  approval  of  the  Federal  Trade 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Federal  Trade  Commission.  The  purpose 
of  the  divestiture  of  the  Schedule  A 
Properties  is  to  ensure  the  continuation 
of  the  assets  as  ongoing,  viable 
businesses  engaged  in  the  same 
businesses  in  which  the  Properties  are 
presently  employed  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the  Federal 
Trade  Commission's  complaint. 

(F)  Panhandle  Eastern  shall  take  such 
action  as  is  necessary  to  maintain  the 
viability  and  marketability  of  the 
Schedule  A  Properties,  including  the 
payment  of  operating  expenses  if 
necessary,  and  shall  not  cause  or  permit 
the  destruction,  removal  or  impairment 
of  any  assets  or  businesses  to  be 
divested  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear. 

///. 

It  is  further  ordered  That: 

(A)  Within  ten  (10)  days  of  the 
appointment  of  the  Trustee  Panhandle 
Eastern  shall  transfer  the  Schedule  A 
Properties  to  the  Trustee  whose  powers 
and  duties  and  terms  of  service  are 
defined  in  the  Voting  and  Selling  Trust 
Agreement.  Panhandle  Eastern  shall  be 
bound  by  the  terms  and  conditions  of 
the  Agreement  to  Establish  a  Voting  and 
Selling  Trust  and  by  the  Voting  and 
Selling  Trust  Agreement.  The 
appointment  of  the  Trustee  shall  not 
preclude  the  Federal  Trade  Commission 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it  for  any  failure  by 
Panhandle  Eastern  to  comply  with  this 
Order. 

(B)  The  Trustee  shall  have  eighteen 
(18)  months  from  the  date  the  duty  to 
sell  arises  under  paragraph  6.c  of  Voting 
and  Selling  Trust  Agreement  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 


Federal  Trade  Commission.  If.  however 
at  the  end  of  the  eighteen-month  pencil 
the  Trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  Trustee's  divestiture  period 
may  be  extended  by  the  Federal  Trade 
Commission.  Provided,  however,  that 
the  Federal  Trade  Commission  may 
extend  the  Trustee's  divestiture  period 
only  two  (2)  times. 

(CI  .No  later  than  thirty  (30)  days  after 
receiving  the  prior  approval  of  the 
Federal  Trade  Commission  of  a 
divestiture  of  the  Schedule  A  fVoperties, 
Panhandle  Eastern  shall  in  good  faith 
apply  for  (and  cause  the  acquiring  entity 
or  entities  as  part  of  the  agreement  to 
apply  for)  approvals  by  any  state  or 
federal  agency  from  which  approval 
must  be  obtained  before  Panhandle 
Eastern  may  divest  and  the  acquiring 
entity  or  entities  may  acquire,  own  and 
operate  the  Schedule  A  Properties, 
Panhandle  Eastern  shall  cooperate  with 
and  shall  support  in  good  faith  with  all 
due  diligence  and  expedition  the 
acquiring  entity  or  entities  in  obtaining 
necessary  regulatory  approvals, 
including  filing  a  statement  that 
demonstrates  Panhandle  Eastern's 
support  for  each  such  application. 
Panhandle  Eastern  shall  take  no  antinn 
to  impede  or  interfere  with  the 
necessary  regulatory  approvals. 

(D)  The  Trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  any  businrsses 
that  the  Trustee  has  the  duty  to  divest 
Panhandle  Eastern  shall  dev  elop  such 
financial  or  other  informatior.  as  such 
Trustee  may  reasonably  request  and 
shall  cooperate  with  the  Trustee. 
Panhandle  Eastern  shall  tcike  no  action 
to  interfere  with  or  impede  the  Trustee's 
accomplishment  of  the  divestiture. 

(E)  Subject  to  Panhandle  Easterns 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price  and  the 
purpose  of  the  divesti'ure  as  stated  in 
Section  IllE]  of  this  Order,  the  Trustee 
shall  use  his  or  her  best  efforts  to 
negotiate  the  most  favorable  price  and 
terms  available  for  the  divestiture  of  the 
Schedule  A  Properties.  The  divestiture 
shall  be  made  in  the  manner  set  out  in 
Section  II.  provided,  however,  if  the 
Trustee  receives  bona  fide  offers  from 
more  than  one  acquiring  entity  or 
entities,  the  Federal  Trade  Commission 
shall  determine  vvhether  to  approve 
each  such  purchaser,  and  the  Trustee 
shall  divest  to  the  acquiring  entity  or 
entities  selected  by  Panhandle  Eastern 
from  among  those  approved  by  the 
Federal  Trade  Commission. 

(F)  The  Trustee  shall  be  compensated 
as  provided  in  the  Voting  and  Selling 
Trust  Agreement,  He  or  she  shall  serve, 


on  such  reason.iiiii'  and  customary 
terms  and  conditions  as  the  Federal 
Trade  Commission  may  set  including 
the  employment  of  accountants, 
attorneys  or  other  persons  reasonably 
necessary  to  carry  out  the  Trustee's 
duties  and  responsibilities.  To  the  extent 
the  trust  properties  do  not  have 
sufficient  working  capital  or 
distributions  to  cover  expenses  and 
assure  that  the  Trustee  can  serve  on 
reasonable  terms  and  conditions. 
Panhandle  Eastern  shall  provide  the 
necessary  working  capital.  The  Trustee 
shall  account  for  all  monies  derived 
from  the  sale  and  all  expenses  incurred. 
After  approval  by  the  Federal  Trade 
Commission  of  the  account  of  the 
Trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  Panhandle 
Eastern  and  the  Trustee's  power  shall  be 
terminated. 

(G)  If  the  Tn  stf  r  <  rases  to  act  or  fails 
to  act  diligently,  a  substitute  Trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Scrfinn  IQ(A)  of  this 
Order 

(H)  The  Tni5tee  shall  report  in  writing 
to  Panhandle  F>astem  and  the  Federal 
Trade  Commission  every  sixty  (80)  days 
concerning  the  Trustee's  efforts  to 
accomplish  divestiture. 

(I)  Panhandle  Eastern  may  terminate 
the  trust  if  the  divestiture  of  Texas 
Eastern  Transmission  Company  has 
been  completed  in  accordance  with  the 
terms  of  the  Consent  Order. 

IV. 

Within  12  months  of  the  termination 
of  the  Voting  and  Selling  Trust 
Agreement,  pursuant  to  paragraph  6.a.lv 
thereof.  Panhandle  Eastern  shall  divest, 
absolutely  and  in  good  faith,  the 
Schedule  A  Properties,  as  well  as  any 
additional  assets  and  businesses 
relating  to  the  transportation  of  natural 
gas  that  Panhandle  Eastern  may  at  its 
discretion  include  as  a  part  of  the  assets 
to  be  divested  and  are  acceptable  to  the 
acquiring  entity  or  entities  and  the 
Federal  Trade  Commission. 


//  is  further  ordered  Thai  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Panhandle  Eastern  has 
fully  complied  with  the  provisions  of 
Sections  II  and  III  of  this  Order. 
Panhandle  Eastern  shall  submit  to  the 
Federal  Trade  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 
comply,  is  complying  or  has  complied 
with  those  provisions.  Panhandle 
Eastern  shall  include  in  its  compliance 
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reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  all  contacts  or 


(A|  access,  during  office  hours  and  in 

the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts. 


21. 1989.  as  amended,  for  up  to 
48.650.000  of  the  outstanding  shares  of 
Texas  Eastern  Corporation  ("TEC")  with 
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lyyi'j 


as  an  admission  by  PEC  that  the 
Acquisition  is  illegal;  and 

Whereas.  PEC  understands  that  no 


13  (b|  of  the  Federal  Trade  Commission 
Act,  15  II.S.C.  §   53(b),  Termination  of 
this  Agreement  shall  in  no  v\ay  operate 


Agreement  Containing  Consent  Order 
{ "Consent  Order"),  to  divest  ail  of  the 
outstanding  stock  and  assets  of 

•». 1.1: /-»rr-i /-• i**nrr'\r^**\ 
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roports.  among  other  things  thai  are 
required  from  time  to  time,  a  full 
description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestiture  of  assets  or 
businesses  specified  in  Section  II  or 
Section  iV  of  this  Order,  including  the 
iaentity  of  all  parties  contacted, 
Panhandle  Eastern  also  shall  include  in 
its  compliance  reports,  copies  of  all 
written  communications  to  and  from 
such  parties,  all  internal  memoranda, 
reports  and  recommendations 
concerning  divestiture,  and  a  descnption 
of  the  status  of  all  regulatory 
proceedings  filed  in  accordance  with 
this  Order. 

V7. 

It  is  further  ordered  Thai  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years.  Panhandle  Eastern  shall  cease 
and  desist  from  acquiring,  without  the 
prior  approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  assets 
used  or  previously  used  by  (and  still 
suitable  for  use  by),  any  interest  in,  or 
the  stock  or  share  capital  of  any  natural 
gas  pipeline  any  part  of  which  is  located 
in  a  quadrilateral  shaped  area  of  the 
Central  and  Western  Gulf  of  Mexico  (as 
those  areas  are  designated  by  the 
Mineral  Management  Service  of  the 
United  States  Department  of  Interior) 
cornered  by  and  including  the  following 
blocks:  High  Island  East  Addition  Block 
A-221,  Garden  Banks  Block  971.  Garden 
Banks  Block  999,  and  Vermilion  Block 
206.  One  year  from  the  date  this  Order 
becomes  final  and  annually  for  nine 
years  thereafter  Panhandle  Eastern  shall 
file  with  the  Federal  Trade  Commission 
a  verified  written  report  of  its 
compliance  with  this  paragraph 
Provided  nothing  in  this  Order  shall 
require  pnor  Federal  Trade  Commission 
approval  (1)  of  the  construction  of  new 
facilities  or  (2)  if.  and  only  if.  Panhandle 
Eastern  has  provided  the  Federal  Trnde 
Commission  with  thirty  (30)  days  pnor 
notice,  of  the  acquisition  of  stocks  or 
assets  if  the  total  consideration, 
including  assumption  of  liabilities  of  the 
present  owner  of  such  stock  or  assets, 
does  not  exceed  one  million  dollars 
($1,000,000), 


Vll. 


I 


It  IS  furthfT  ordered  Thai  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Panhandle  Eastern  made  to  its 
principal  office.  Panhandle  Eastern  shall 
permit  any  duly  authorized 
representatives  of  the  Federal  Trade 
Commission: 


(A)  access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 

copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Panhandle  Eastern  relating  to  any 
matters  contained  in  this  Order:  and 

(H)  upon  five  days  notice  to  Panhandle 
F.astf'rn  and  without  restraint  or 
interference  from  Panhandle  Eastern,  to 
interview  officers  or  employees  of 
Panhandle  Eastern  who  may  have 
counsel  present,  regarding  such  matters. 

VHI. 

It  is  further  ordered  That  Panhandle 

Ea<!tprn  shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
corporation  that  may  affect  compliance 
with  this  Order.  Panhandle  Eastern  shall 
also  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Trankline  Gas  Company  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  "uccessor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

In  W:t!;pss  Whereof  the  undersigned 
have  executed  this  Agreement 
Containing  Consent  Order  on  this  28  day 
of  April.  1989 

Schedule  A— Assets,  Interests  and 
Businesses 

(1)  Panhandle  Eastern's  interest  in  the 

Stingray  Pipeline  Company. 

(2)  Trunkline  Offshore  Company. 
Provided,  however,  if  the  divestiture  of 
Trunkline  Offshore  Company  results  in 
the  divestiture  of  Panhandle  Eastern's 
interest  in  the  Stingray  Pipeline 
Company.  Panhandle  Eastern  shall 
divest  only  Trunkline  Offshore 
Company 

Appendix  I — Agreement  to  Establish  a 

Voting  and  Selling  Trust 

This  Agreement  to  Establish  a  Voting 
and  Selling  Trust  (this  ",\greement")  is 
by  and  between  Panhandle  Eastern 
Corporation  ("PEC"),  a  Delaware 
corporation,  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914. 
15  U.S.C  41.  etseq.  (collectively,  the 
"Parties"). 

f'remises 

Whereas.  Pan  Acquisition  Co..  a 
wholly-owned  subsidiary  of  PEC, 
commenced  a  tender  offer  on  February 


21, 1989,  as  amended,  for  up  to 
48,650.000  of  the  outstanding  shares  of 
Texas  Eastern  Corporation  ("TEC")  with 
the  intent  of  effecting  a  merger  of  Pan 
Acquisition  Co.  into  TEC  pursuant  to 
which  TEC  would  survive  and  become  a 
subsidiary  of  PEC  (the  "Acquisition"), 
all  as  contemplated  by  and  provided  for 
in  that  certain  Merger  Agreement 
entered  into  among  PEC,  Pan 
Acquisition  Co.  and  TEC  dated  as  of 
February  20, 1989; 

Whereas,  the  Commission  is  now 
investigating  the  transaction  to 
determine  if  the  Acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission;  and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules:  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  certain  pipeline  assets  and 
businesses  of  PEC's  wholly-owned 
subsidiary,  Trunkline  Offshore 
Company  ('TOC")  and  the  associated 
interest  as  a  fifty  percent  (50%)  partner 
of  Stingray  Pipeline  Company 
("Stingray"),  during  the  period  prior  to 
the  final  acceptance  of  the  Consent 
Order  by  the  Commission  (after  the  60- 
day  public  notice  period),  divestiture 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commissions  ability  to 
require  the  divestiture  of  properties 
described  in  Schedule  A  to  the  Consent 
Order  (the  "Schedule  A  Properties")  as  a 
viable  competitor;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to 
put  TOC  and  its  associated  interest  in 
Stingray  in  the  hands  of  a  trustee  who 
will  be  charged: 

(a)  if  the  Commission  accepts  the 
Consent  Order,  with  selling  TOC  in 
order  to  remedy  any  anticompetitive 
effects  of  the  Acquisition,  and 

(b)  in  the  interim,  with  managing  TOC 
and  its  interest  in  Stingray,  to  preserve 
the  independence,  viability  and 
marketability  of  TOC  and  its  interest  in 
Stingray;  and 

Whereas.  PEC  entering  into  this 
Agreement  shall  in  no  way  be  construed 


as  an  admission  by  PEC  that  the 
Acquisition  is  illegal;  and 

Whereas.  PEC  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

.Wow.  therefore,  the  parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless  the 
Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  PEC  with  respect  to  the 
Acquisition,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement,  the  Voting  and 
Selling  Trust  Agreement  that  is 
Attachment  A  to  this  Agreement 
("Voting  and  Selling  Trust  Agreement"), 
and  the  Consent  Order  to  which  this 
Agreement  is  annexed  and  made  a  part 
thereof: 

1.  PEC  agrees  to  execute  and  be 
hound  by  the  attached  Consent  Order. 

2.  Within  thirty  (30)  days  of  the  date 
on  which  the  Commission  accepts  this 
.\greement,  the  Commission  shall 
appoint  a  trustee  pursuant  to  an 
agreement  with  PEC  on  the  appointment 
of  a  trustee.  Such  trustee  shall  act  in 
accordance  with  the  Voting  and  Selling 
Trust  Agreement. 

3.  If  PEC  and  the  Commission  are 
unable  to  agree  on  the  appointment  of  a 
trustee  within  thirty  (30)  days,  the 
Commission  shall  select  the  trustee, 
subject  to  the  consent  of  PEC,  which 
consent  shall  not  be  unreasonably 
withheld.  The  trustee  shall  be  a  person 
with  experience  and  expertise  in 
acquisitions  and  divestitures. 

4.  Within  (en  (10)  days  of  appointment 
of  the  Trustee.  PEC  shall  transfer  to  the 
Trustee,  all  the  shares  of  TOC  and  the 
associated  interest  in  Stingray.  PEC 
shall  observe  all  the  terms  and 
conditions  of  ihe  Voting  and  Selling 
Trust  Agreement  once  executed. 

5.  In  the  event  the  Commission  has 
not  finally  approved  and  issued  the 
Consent  Order  wilhin  one  hundred 
twenty  (120)  days  of  its  publication  in 
the  Federal  Register,  PEC  may.  at  its 
option,  terminate  this  Agreement  by 
delivering  written  notice  of  termination 
to  the  Commission,  which  termination 
shall  be  effective  ten  (10)  days  after  the 
Commission's  receipt  of  such  notice,  and 
the  shares  in  TOC  and  the  associated 
interest  in  Stingray  shall  then  revert  to 
PEC.  If  this  Agreement  is  so  terminated, 
the  Commission  may  take  such  action  as 
it  deems  appropriate,  including  but  not 
limited  to  an  action  pursuant  to  Section 


13  (b|  of  the  Federal  Trade  Commission 
Act.  15  U.S.C.  §   .SSlb),  Termination  of 
ihis  Agreemenl  shall  in  no  v^h),  operate 
to  terminate  the  Consent  Order. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  PEC 
made  to  its  principal  office.  PEC  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Comintssion: 

a   ,-\ccess  duiing  the  office  hours  of 
PEC  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  F'EC 
relating  to  compliance  with  this 
Agreement; 

b.  Upon  five  (5)  days  notice  to  PEC. 
and  without  restraint  or  interference 
from  it.  to  interview  officers  or 
employees  of  PEC,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

No  information  or  documents 
obtained  by  the  Commission  shall  be 
divulged  by  any  representative  of  the 
Commission  to  anyone  outside  the 
Conimission.  except  in  legal 
proceedings,  a  request  from  Congress,  a 
request  from  a  Congressional 
Committee,  to  secure  compliance  with 
this  Consent  Order,  or  as  otherwise 
permuted  by  law 

if  at  any  time  informatmn  or 
documents  are  furnished  by  PEC  and 
PEC  identifies  such  documents  as 
"Confidential,"  then  the  Commission 
shall  provide  to  PEC  ten  (10)  days  notice 
or,  if  ten  (10)  days  is  not  possible,  as 
many  days  notice  as  possible  prior  to 
divulging  such  material, 

7  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Attachment  A — Voting  and  Selling  Trust 
Agreement 

This  voting  and  selling  trust 
agreement  (this  "Agreement")  is  entered 

into  on .  1989,  by  and 

between  Panhandle  Eastern  Corporation 

(■■PEC).  and 

I  Trustee").  For  the  purposes  of  this 
Agreement.  PEC  means  Panhandle 
Eastern  Corporation,  its  subsidiaries, 
divisions,  groups,  and  affiliates 
controlled  by  PEC  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

Witnesseth 

Whereas,  PEC  has  agreed,  subject 
only  to  final  approval  and  issuance  by 
the  Federal  Trade  Commission  (the 
Commission  ")  of  a  proposed 
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Agreement  Containing  Consent  Order 
{'Consent  Order"),  to  divest  all  of  the 
outstanding  stock  and  assets  of 
Trunkline  Offshore  Company  ('TOC") 
and  its  associated  interest  as  a  fifty 
percent  (50%)  partner  in  Stingray 
Pipeline  Company  ("Stingray"); 

Whereas,  the  Commission  and  PEC 
have  agreed  that  pending  Commission 
deliberations  about  whether  finally  to 
accept  the  Consent  Order,  the  voting 
stock  of  TOC  and  its  associated  interest 
in  Stingray  be  placed  in  a  voting  trust  to 
be  administered  by  an  independent 
Trustee  to  effectuate  the  Consent  Order 
and  in  accordance  with  the  terms  and 
conditions  of  this  Agreement; 

Whereas,  the  Trustee  intends  to  act  in 
furtherance  of  assuring  that  TOC  and 
the  associated  interest  in  Stingray  will 
remain  viable  and  competitively 
independent  of  PEC.  to  allow  the 
Commission  the  opportunity  to  complete 
its  deliberations  while  preserving  the 
Commission's  ability  to  obtain  effective 
divestiture  or  other  appropriate  relief  if 
it  decides  any  is  needed; 

Whereas,  if  the  Commission  finally 
accepts  the  Consent  Order  the  Trustee 
will  undertake  to  sell  the  shares  of  TOC. 
and  its  associated  interest  in  Stingray, 
as  promptly  as  practicable  and  at  the 
highest  available  price  that  is  consistent 
with  the  Consent  Order,  but  at  no 
minimum  price,  all  in  accordance  with 
this  Agreement,  the  Consent  Order,  and 
the  Agreement  to  Establish  a  Voting  and 
Selling  Trust. 

Now,  therefore,  in  consideration  of  the 
foregoing  and  of  the  mutual  promises, 
covenants  and  agreements  hereinafter 
set  forth,  the  parties  hereto  agree  as 
follows: 

1.  Creation,  Purpose  and  Term  of  Voting 
and  Selling  Trust 

a.  Subject  to  the  terms  and  conditions 
hereof,  a  voting  and  selling  trust  (the 
"Voting  and  Selling  Trust")  in  respect  of 
the  shares  of  common  stock  of  TOC 
owned  by  PEC  (the  "Stock")  is  hereby 
created. 

b.  Trustee  accepts  the  trust  created  by 
this  Agreement,  and  agrees  to  his  or  her 
appointment  as  trustee  hereunder. 

c.  The  Voting  and  Selling  Trust 
created  hereunder  shall  remain  in  effect 
(i)  until  the  earlier  of  (A)  termination  of 
the  Agreement  to  Establish  a  Voting  and 
Selling  Trust,  under  Section  5  of  that 
agreement  or  (B)  the  date  the 
Commission  withdraws  the  acceptance 
of  the  Consent  Order,  if  it  decides  to  do 
so.  or,  (ii)  if  the  Commission  finally 
accepts  the  Consent  Order,  until  the 
termination  date  defined  in  Section  6.a. 
6.b.  or  6.C  of  this  Agreement. 
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2.  Sohcitatton,  Collection.  Acquisition 
:rd  Ownersh/p  of  Stocky  Voting  Trust 

Certificates 


participant  in  the  gathering  or 
transmission  of  natural  gas  in  the  Outer 
Continental  Shelf  of  the  United  States 


of  confidential,  competitively  sensitive 
information  between  PEC  and  TOC:  if 
any  such  communications  or  transfers  or 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  Mav  9. 


1989  /  Propnsfd  Ri 


reports  to  the  extent  required  by  law, 
provided  that  (i)  PEC  s  application  shall 
specify  in  detail  the  need  for  the 
information  rennesteH'  (iil  fnr  mimnctjc 


pursuant  to  Section  6  c  of  this 
Agreement;  or 

PEG'S  exercise  of  its  right  to 


99:1 


ttirnun  titt" 


,Ar^A 


commission,  plus  reasonable  expenses, 
if  any.  If  the  Stock  is  sold  to  a  third 
party,  the  Trustee  shall  receive  a 
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2.  Solicitation,  Collection.  Acquisition 
jrd  Ownership  of  Stock,  Voting  Trust 

Cf"t:''icctcs 

a  PEC  a^ireps  to  transft^r  and  deliver, 
within  ten  (10)  days  after  appointment 
of  the  Trustee,  certificates  representing 
all  shares  of  Stocli  endorsed  or 
accompanied  by  proper  instrun^n's 
duly  executed  for  transfer  to  'he  Trustee 
pursuant  to  this  Agreement 

b.  Such  certificates  shall  at  all  times 
be  and  remain  in  the  possession  and 
under  the  control  of  the  Trus!ep 

c  Each  certificate  represeniins  shii-f-s 
of  Stock  shall  bear  a  legend  to  ihe  effect 
that  it  18  subject  to  this  Votin«  Trust 
Aj?reement.  The  Trustee  shall  promptly 
file  with  the  Secretary  of  TOC  a 
duplicate  of  this  Agreement.  The  Trustee 
shall  also  maintain  such  other  records 
and  books  as  are  necessary  or 
appropriate  to  enable  him  or  her  to  carry 
out  the  terms  and  provisions  of  this 
Agreement 

3.  Retention  of  Deposited  Stock  by 
Trustee. 

The  Trustee  shall  retain  and  huld, 
personally  or  through  an  agent,  the 
certificates  representing  St(x;k  only  m 
accordance  with,  and  sub)ect  to  the 
terms  and  conditions  set  forth  in.  this 
Agreement.  The  Trustee  shall  not  have 
authority  to  sell,  transfer,  assign,  pledge 
or  otherwise  dispose  of  or  encumber  the 
Stock,  except  in  the  ordinary  course  of 
business,  as  necessary  or  appropnate  to 
effectuate  the  Consent  Order,  or  to  the 
extent  otherwise  specifically  provided  in 
this  Agreement. 

4  Rights  and  Duties  of  the  Trualee 

a.  During  the  term  of  this  Agreement 
and  for  so  long  as  the  Trustee  shall  hold 
the  Stock  pursuant  to  this  Agreement, 
the  Trustee  shall  possess,  and,  in  his  or 
her  sole  discretion,  subject  to  the 
provisions  of  this  Section,  shall  be 
entitled  to  and  have  the  duty  to  exerci.se 
all  voting  rights  of  the  Stock,  including 
the  right  to  vote  the  Stock  on  all  matters 
upon  which  the  holders  of  the  Stock  are 
entitled  to  vote,  specifically  including 
the  right  to  appoint  or  elect  members  to 
the  Management  Committee  of  Stingray 
PEC  shall  not  attempt  to  exercise  any 
voting  power,  influence,  or  control, 
directly  or  indirectly,  over  the  conduct 
of  business  by  TOC  or  Stingray.  The 
Trustee  shall  use  his  or  her  best 
business  judgment  in  exercising  such 
voting  trust  power  in  a  manner 
consistent  with  the  purpose  and 
requirements  of  this  Agreement,  the 
Consent  Order  and  the  Agreement  to 
Establish  a  Voting  and  Selling  Trust. 
The  Trustee  shall  be  Independent  of  and 
unrelated  to  any  current  or  prospective 


participant  in  the  gathering  or 
transmission  of  natural  gas  in  the  Outer 
Continental  Shelf  of  the  United  States 
but  may,  consistent  with  this  Agreement 
and  in  exercise  of  his  or  hor  riis'TPtinn. 
seek  to  obtain  from  any  such 
participant,  including'  PV.C.  information 
deemed  by  the  Trustee  to  be  helpful  to 
the  conduct  of  the  business  of  TOC. 

b.  The  Tmstee  shall  exercise  his  or 
her  right  to  vote  the  Sto(.k  in  the  rlcction 
of  directors  of  TOC.  The  Tnistee  shall 
have  sole  discretion  in  chonsin;^  the 
identity  of  any  directors  he  or  she  is 
authorized  to  nominate  and  to  seek  lo 
elect.  The  Trustee  may,  but  is  not 
required  lo,  nominate  and  vote  for  the 
election  of  himself  or  herself  to  the 
Board  of  Directors  of  TOC.  The  Trustee 
shall  not  vote  to  elect  to  the  Board  of 
Directors  of  TOC  or  the  Man.igement 
Committee  of  Stingray  any  person  who 
13  d'A  officer,  employee,  dirertfj'-.  agent, 
representative,  shareholdf:  or  affiliate 
of  PEC,  nor,  after  due  inquiry,  any 
person  who  has  a  business  or  familial 
relationship  with  PEC  or  any  officer. 
employee,  director,  agent, 
representative,  shareholder  or  affiliate 
of  PEC. 

c.  No  other  person  shall  have  any 
voting  right  in  respect  of  the  Stock  so 
long  as  this  Agreement  is  in  effect.  The 
Trustee  shall  have  no  beneficial  interest 
in  the  Stock  in  his  or  her  capacity  as 
trustee 

d  The  Trustee  shall  have  any  and  all 
suih  further  powers,  and  shall  take  such 
further  actions  (including  but  not  limited 
to  legal  action)  as  may  be  necessary  to 
preserve  the  corporate  assets  and 
confidential,  competitively  sensitive 
information  of  TOC  and  to  fulfill  the 
Trustee's  obligations  under  this 
Agreement 

e.  The  Trustee  shall  take  or  shall 
cause  to  be  taken  such  action  as  is 
necessary  or  appropriate  to  effectuate 
the  terms  of  ihe  Consent  Order. 

f.  The  Trustee  shall  take  all  steps  to 
ensure  that  TOC  competes  as  vigorously 
with  PEC  as  if  there  were  no 
relationship  between  PEC  and  TOC.  In 
furtherance  of  this  obligation,  the 
Trustee  shall  ensure  there  is  no 
communication  between  TOC  and  PEC 
employees,  except  with  respect  lo 
commercial  arrangements  made  at  arm's 
length  in  the  ordinary  course  of 
business,  in  connection  with  the 
continued  performance  by  Trunkline 
Gas  Company  of  duties  as  Operator  of 
Stingray  (only  as  long  as  that  is 
necessary  to  install  a  successor),  and  in 
connection  with  the  provision  of 
information  required  by  PEC  for 
financial  and  tax  reporting  purposes  as 
set  forth  in  the  Order  The  Trustee  shall 
ensure  there  is  no  transfer  or  disclosure 


of  confidential,  competitively  sensitive 
information  between  PEC  and  TOC:  if 
any  such  communications  or  transfers  or 
disclosures  of  information  are  made,  the 
Tpjstee  shall  immediately  notify  the 
Commission. 

5.  Restrictions  on  PEC 

a.  PEC  shall  not  be  involved,  directly 
or  indirectly,  in  the  operation  or 
management  of  TOC  or  Stingray,  nor 
seek  to  influence  directly  or  indirectly 
the  operation  or  management  of  TOC. 
TOC  shall  be  maintained  as  a  separate 
corporate  entity  with  an  independent 
Board  of  Directors.  In  no  event  shall  any 
director,  officer,  employee,  agent  or 
representative  of  PEC  become  or  remain 
a  member  of  TOC  s  Board  of  Directors 
or  become  or  remain  an  officer  of  TOC 
or  serve  on  the  Stingray  Management 
Committee.  Nor  may  any  director, 
officer,  employee,  agent  or 
representative  of  TOC  become  or 
remain  a  member  of  PEC  8  Board  of 
Directors  or  become  or  remain  an  officer 
of  PEC.  The  independent  TOC  Board  of 
Directors  shall  maintain  separate 
corporate  books  and  records  for  TOC. 
Except  as  authorized  by  this  Agreement, 
PEC  and  TOC  shall  not  transfer  assets 
between  them,  except  for  commercial 
arrangements  made  at  arm's  length  in 
the  ordinary  course  of  business,  nor 
engage  in  any  joint  activity,  during  the 
term  of  this  Order  except  following 
reasonable  notice  to  the  Commission. 
PEC  and  TOC  (or  Stingray)  shall  not 
extend  any  existing  contracts  or 
agreements  between  them,  or  change  the 
terms  of  such  agreements  in  any  way, 
during  the  term  of  this  Agreement 
except  following  reasonable  notice  to 
the  Commission.  The  Trustee  shall 
provide  the  Commission  with  a  full 
description  of  the  proposed  transaction 
and  copies  of  all  documents  related 
thereto.  The  Commission's  Bureau  of 
Competition  shall  also  be  promptly 
provided  with  copies  of  TOC  s  and 
Stingray's  separate  quarterly  and  annual 
financial  statements  and  capital 
spending  reports,  and  other  financial 
information  upon  request,  during  the 
term  of  this  Agreement. 

b.  PEC  shall  not  seek  or  obtain, 
directly  or  indirectly,  any  of  TOC's  or 
Stingray's  trade  secrets,  nonpublic 
financial  and  accounting  books  and 
records,  or  other  Confidential, 
competitively  sensitive  information; 
provided,  however,  that  PEC  may  seek 
and  obtain  upon  application  to  the 
Trustee  and  30  days  notice  to  the 
Commission  with  a  copy  of  the 
application,  such  financial  information 
from  TOC  as  is  necessary  for  PEC  lo 
prepare  and  file  financial  and  tax 


reports  lo  the  extent  required  by  law, 
provided  that  (i)  PEC  s  application  shall 
specify  in  detail  the  need  for  the 
information  requested;  (ii)  for  purposes 
of  tax  reports  PEC  shall  not  seek  or 
obtain  information  at  a  level  of  detail 
greater  than  necessary  to  prepare  and 
file  tax  reports  required  by  law,  and 
shall  certify  to  the  Trustee  that  its 
request  for  information  is  so  limited;  (in) 
the  Trustee  shall  provide  only  the 
information  that  it  determines  is 
necessary  for  the  preparation  of  the 
financial  and  tax  reports;  (iv) 
information  required  for  tax  reports 
shall  be  provided  or  disclosed  only  to 
designated  individuals  within  PEC's  tax 
department  who  are  responsible  for  the 
analysis  of  the  information  and 
preparation  of  the  required  tax  reports, 
and  information  required  for  financial 
reports  shall  be  provided  or  disclosed 
only  to  designated  individuals  within 
PEC's  accounting  department;  (v)  each 
designated  individual  in  the  tax 
department  and  accounting  department 
shall  submit  to  the  Trustee  an  affidavit 
in  the  form  appended  hereto  as 
Attachment  1  or  Attachment  2. 
whichever  is  applicable;  and  (vi)  PEC 
shall  use  such  information  only  for  the 
preparation  and  filing  of  such  required 
financial  and  tax  reports  and  not  for  any 
other  purpose  whatsoever. 

c.  PEC  shall  not  make  available  to 
TOC  or  Stingray,  directly  or  indirectly, 
any  of  PEC  s  trade  secrets,  nonpublic 
financial  or  accounting  books  or 
records,  or  other  confidential  or 
competitively  sensitive  information. 

d.  Except  as  otherwise  permitted  by 
the  Order  or  by  any  other  term  of  this 
Agreement,  no  communications  shall  be 
made  to  the  Trustee  by  PEC  regarding 
the  operation  or  management  of  TOC  or 
Stingray.  PEC  may  communicate  to  the 
Trustee  for  ministerial  purposes  as  to 
the  transfer  of  the  Stock  pursuant  to 
Sections  6.a.  6.b,  and  6.c  of  this 
Agreement,  provided,  however,  that  any 
such  permitted  communication  shall  be 
in  writing. 

e.  Nothing  in  this  Agreement  shall 
prevent  PEC  from  finding  and  tendering 
to  the  Trustee  potential  purchasers  for 
the  Stock.  Any  such  sale  would  be 
subject  to  the  Consent  Order. 

6.  Termination  of  the  Voting  Trust 
Agreement 

a.  This  Agreement  and  the  voting  trust 
created  hereby  shall  terminate,  on  the 
first  to  occur  of  the  following; 

i.  The  distribution  of  the  SIock  to  PEC 
pursuant  to  Section  6.b  of  this 
Agreement;  or 

li.  The  sale  or  other  disposition  of  all 
of  the  Stock  to  a  party  other  than  PEC 


pursuant  to  Section  6,c  of  this 
-Agreement;  or 

ill  PEC's  exercise  of  its  right  to 
terminate  as  provided  in  Section  111(1)  of 
the  Consent  Order:  or 

IV  The  expiration  of  the  divestiture 
period  defined  by  Section  III(B)  of  the 
Consent  Order, 

b.  The  Trustee  shall  cause  the 
certificates  representing  all  of  the  Stock 
to  be  delivered  to  PEC.  properly 
endorsed  for  transfer  to  PEC,  and  shall 
take  all  other  actions  appropriate  to 
effectuate  the  transfer  to  PEC  of  title  of 
the  Stock  and  all  other  property  held  by 
the  Trustee  pursuant  to  this  Agreement, 
within  five  (5)  business  days,  if  the 
Commission  issues  a  final  order 
rejecting  the  proposed  Consent  Order  or 
if  the  Agreement  to  Establish  a  Voting 
and  Selling  Trust  is  terminated  under 
Section  5  of  the  Ajreement  to  Establish 
a  Voting  and  Selling  Trust. 

c.  The  Trustee  shall  cause  the 
certificates  representing  all  of  the  Stock 
to  be  sold  if  the  Commission  finally 
accepts  the  Consent  Order. 

d.  In  disposing  of  the  Slock  pursuant 
to  Section  6.c  hereof,  the  Trustee  shall 
faithfully  implement  the  Consent  Order. 
The  Trustee  s  charge  shall  !)e  to  st-ll  the 
Stock  pursuant  to  the  Consent  Order  as 
promptly  as  possible  at  the  highest 
available  price  but  at  no  minimum  price. 
PEC  shall  immediately  be  provided 
access  to  the  information  (other  than 
competitively  sensitive  information) 
submitted  to  the  Commission  for  iis 
determination  of  whether  this  charge 
has  been  fulfilled.  The  implementation 
and  interpretation  of  this  Agreement 
and  the  Consent  Order  shall  be  \n  the 
sole  discretion  of  the  Commissmr; 

e.  Upon  disposing  of  the  Stock 
pursuant  to  Section  6.c  hereof,  the  voting 
and  Selling  Trust  shall  terminate  in 
accordance  with  Section  11I[K)  of  the 
Con.sent  Order. 

'  Concernini;  the  Trustee 

a.  Subject  to  the  provisions  of  this 
Agreement,  the  voting  trust  created 
hereby  shall  be  managed  by  the  Trustee. 

b.  The  Trustee  shall  be  compensated 
by  PEC  in  return  for  his  or  her  services 
as  trustee  hereunder.  As  further 
provided  m  Section  UIIF)  of  the  Consent 
Order,  the  Commission  shall  determine 
compensation  when  the  Trustee  is 
appointed,  PEC  may  provide  Ihe 
Commission,  solely  as  an  aid  to  its 
determination  in  this  respect,  any 
information  PEC  deems  appropriate, 
including  compensation  paid  and  other 
similar  arrangements.  The  Trustee  shall 
be  compensated  in  the  following 
manner.  The  Trustee  shall  receive  his  or 
her  normal  hourly  billing  rate,  which 
shall  constitute  a  draw  against  a  future 


commission,  plus  reasonable  expenses, 
if  any.  If  the  Stock  is  sold  to  a  third 
party,  the  Trustee  shall  receive  a 
commission,  plus  reasonable  expenses. 
If  the  Slock  is  returned  to  PEC  in 
accordance  with  Section  6.b  or  B.a.iii, 
the  Trustee  shall  receive  his  or  her 
normal  hourly  billing  rate  plus 
reasonable  expenses. 

c.  The  Trustee  warrants  that  he  or  she 
is  not  and  covenants  that  he  or  she  shall 
not  become  an  officer,  employee, 
director,  or  shareholder  of  PEC,  or  of 
any  of  its  affiliates. 

d.  The  Trustee  is  expressly  authorized 
to  incur  and  pay  from  the  Stingray  cash 
contribution  to  TOC  his  or  her  draw,  all 
reasonable  charges  and  other  expenses 
as  provided  in  Section  111(F)  of  the 
Consent  Order.  PEC  agrees  lo  indemnify 
and  hold  harmless  the  Trustee  against 
all  claims,  costs  of  defense  of  claims 
(including  reasonable  attorney's  fees 
and  disbursements),  reasonable 
expenses  and  liability  incurred  by  the 
Trustee  in  connection  with  the 
performance  of  his  or  her  duties  under 
this  Agreement,  except  those  incurred  as 
a  result  of  the  Trustees  own  intentional 
wrongful  actions,  willful  misconduct,  or 
gross  negligence. 

e.  The  Trustee  shall  be  free  from 
liability  in  acting  upon  any  paper, 
document  or  signature  believed  by  the 
Trustee  to  be  genuine  and  to  have  been 
signed  by  the  proper  party.  The  Trustee 
shall  not  be  liable  for  any  error  of 
judgment  in  any  act  done  or  omitted,  nor 
for  any  mistake  of  fact  or  law.  nor  for 
anything  Ihe  Trustee  may  do  or  refrain 
from  doing  in  good  faith.  The  Trustee 
may  consult  with  legal  counsel  of  his  or 
her  choice  and  any  action  under  this 
Agreement  taken  or  suffered  in  good 
faith  by  the  Trustee  in  accordance  with 
the  opinion  of  the  Trustee's  counsel 
shall  be  conclusive  on  PEC  and  Ihe 
Tmstee  shall  be  fully  protected  and  be 
subject  to  no  liability  in  respect  thereto. 

f  The  rights  and  duties  of  Ihe  Trustee 
hereunder  shall  terminate  upon  the 
Trustee's  incapacity  to  act.  death, 
insolvency  or  dissolution,  and  no 
interest  in  any  of  the  Stock  held  by  Ihe 
Trustee  nor  any  of  the  rights  and  duties 
of  Ihe  incapacitated,  deceased,  insolvent 
or  dissolved  Trustee  may  be  transferred 
by  will,  devise,  succession  or  in  any 
manner  except  as  provided  in  this 
Agreement.  The  heirs,  administrators, 
executors  or  other  representatives  of 
such  incapacitated,  deceased,  insolvent 
or  dissolved  Trustee  shall,  however, 
have  Ihe  right  and  duly  lo  convey  the 
Stock  held  by  the  Trustee  to  one  or  more 
successor  trustees. 

g.  The  Trustee  may  resign  by  giving 
thirty  (30)  days  advance  written  notice 
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of  his  or  her  resignation  to  the 
Commission  and  PEC,  provided  that  a 
successor  Trustee  has  been  ajipointed. 


normal  course  of  business,  upon 
reasonable  notice  to  the  Commis.sion 
and  PEC. 


or  in  connection  with  this  Agreement 
shall  be  invalid  or  unenforceable  under 
applicable  law.  said  part  shall  be 

irvArrA...f  ««IA    try    fha    Ovtonf    of  Qll/^n 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Proposed  Rules 


After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 


19923 


make  final  the  Order  contained  in  the 
agreement.  This  analysis  is  not  intended 
to  constitute  an  official  intemret,Tt!(jn  of 


proposed  amendment  as  modified  on 
March  8. 1988;  April  5. 1988;  and  May  11. 


I 


19922 


Fsderal  Register  /  Vol.  54,  No.  8a  /  Tuesday.  May  9.  1989  /  Propoaed  Rules 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Proposed  R 


of  his  or  her  resignation  to  the 
Commission  and  PEC,  provided  that  a 
successor  Trustee  has  been  afipointrd. 

h.  In  the  event  of  such  resignation. 
incapacity  to  act  or  the  death, 
insolvency  or  dissolution  of  the  Trustee, 
the  Trustee  shall  be  succeeded  by  a 
suicessor  Trustee  chosen  by  tht- 
Commission.  si'Hject  to  the  cori<.''nt  uf 
PEC  which  shalJ  not  be  unreasonably 
withheld,  which  successor  Trus'ee  sh.ili 
be  altogether  independent  of.  anJ 
unrelated  to.  any  current  or  prospective 
parlicip jn*  in  the  business  of  gntherinx 
or  transmission  of  natural  gas  in  the 
Ou'er  Cor.tnental  Shelf  of  the  I  nited 
States  .\ny  sncnessor  Trustee  appointpii 
as  heif-in  provided  shall  indicate  his  or 
her  acceptance  of  such  appointment  by 
executing  a  counterpart  of  this 
Agreement  and  thereupon  such 
successor  shall  be  vested  with  all  the 
rights,  powers,  duties  and  immunities 
herein  conferred  upon  the  Trustee  as 
though  such  successor  had  been 
originally  a  party  to  this  Agreement  as 
Trustee.  The  tenn  "Trustee"  as  used  in 
this  Agreement  shall  apply  to  and  monr! 
the  original  Trustee  (so  long  as  he  or  she 
is  a  Trustee]  hereunder  and  his  or  her 
successors. 

8.  Periodic  DistnbtittoJ's.  Conservation 
of  Assets  and  Proceeds  of  Sale  of 
Deposited  Stoc:k 

a.  PEC  shall  be  entitled  to  ri-crue 
from  time  to  time  payments  from 
Stingray  cash  distributions  to  TOC  to 
whatever  extent  the  Trustee,  in  his  or 
her  sole  discretion,  believes  prudent  in 
light  of  the  purpose  of  the  Voting  and 
Selling  Trust.  Such  payments  shall  bf 
made  by  the  Trustee  as  soon  as 
practicable  after  the  receipt  of  the 
distribution  In  lieu  of  receiving  cash 
distributions  and  paying  them  to  PFC 
the  Trustee  may  instruct  TOC  m  writir.a 
to  pay  the  cash  directly  to  PEC  !n  the 
event  any  such  instruction  is  given  to 
TOC.  all  liability  of  the  Trus'ee  with 
regard  to  payment  shall  cease,  nnless 
and  until  such  instruction  is  rk'V>iked. 
The  Trus'oe  may  at  any  time  revoke 
sjch  instruction  by  written  notice  to 
TOC  and  direct  it  to  make  subsequent 
payments  to  the  Trustpp. 

b.  In  the  event  of  the  sale  of  all  the 
Stiick.  the  Trustee  shall  receixe.  for  the 
benefit  of  PEC,  the  money  securities, 
rights  or  property  that  is  or  are 
distributed  or  distributable  in  respect  of 
t.ie  Stock,  or  that  is  or  are  received  in 
•'xchange  for  the  Stock  During  the  term 
rf  this  Agreement,  the  Trustee  and  the 
Board  of  Dire(  tors  of  TOC  shall  use 
their  best  efforts  to  maintain  the  value 
of  TOC's  assets  and  shall  not  sell. 
transfer,  encumber  or  otherwise  impair 
their  marketability,  other  than  in  the 


normal  course  of  business,  upon 
reasonable  notice  to  the  Comniis.sion 
and  PEC 

c.  If  at  any  time  during  the  ti-rm  of  this 
Agreemnnt  the  Trustee  shall  receive  or 
collect  any  money  or  other  property 
(other  than  voting  securities  of  TOC)  on 
behalf  of  TOC.  ulher  than  as  set  forth  in 
Secl'.nns  8  a  or  H.h,  the  Trus'fe  shall 
distribute  such  money  or  other  property 
to  PEC  to  the  extent  the  Trustee,  in  his 
or  her  sole  discretion,  btlieves  prudent 
in  light  of  this  Agreement. 

9  Miscellaneous 

a  This  Agreement  ronstitu'es  the 
entire  agreement  between  the  parties 
hereto  with  respect  to  the  subject  matter 
hereof  and  supersedes  all  pnor  oral  and 
written  agreements,  commitments  or 
understandings  with  respect  to  the 
matters  provided  for  herein. 

b.  This  Agreement  shall  be  binding 
npcui  and  shall  inure  to  the  benefit  of  the 
parties  hereto  and  their  respective 
permitted  successors  and  permitted 
Hssigns  This  Agreement  shall  not  be 
assignable  by  any  party,  except  in  the 
event  of  the  resignation,  incapacity, 
insolvency,  dissolution  or  death  of  any 
Trustee  and  the  appointment  of  a 
successor  Trustee  in  arcordance  with 
Section  7.h  hereof. 

c.  All  notices  and  other 
communications  given  under  this 
Agreement  shall  be  in  writing  and  shall 
be  deemed  to  have  been  duly  given 
when  delivered  in  person  or  mailed  by 
first  class,  registered  or  certified  mail, 
postage  prepaid  or  transmitted  by  telex 
or  telegram  and  addressed  to; 

I.  If  to  PEC:  lohn  A.  Sieger.  Esquire, 
Panhandle  Eastern  Corporation.  5400 
VVestheimer  Court,  Houston.  Texas, 

ii  If  to  the  Trustee: 

111   If  to  the  Commission:  Anthony  l^vv 
loseph,  Esquire.  Federal  Trade 
Commission.  WIT  Pennsylvania  Avenue 
\\V  .  Washington,  DC  20580. 
or  to  such  other  address  as  any  of  them 
designate,  with  copies  also  sent  to  such 
attorney  as  the  Commission,  PEC.  or  the 
Trustee  may  from  time  to  time 
designate.  Each  notice  or  other 
communication  which  shall  be 
personally  delivered,  mailed  or 
transmitted  in  the  manner  described 
above  shall  be  dfM^med  sufficiently 
received  for  aii  purposes  al  such  time  as 
it  is  delivered  to  the  addressee  (with  any 
return  receipt  or  delivery  receipt  being 
deemed  conclusive  evidence  of  such 
delivery)  or  at  such  time  as  delivery  is 
refused  by  the  addressee  upon 
presentation. 

d.  If  any  part  of  any  provision  uf  this 
Agreement  or  any  other  agreement, 
document  or  writing  given  pursuant  to 


or  in  connection  with  this  Agreement 
shall  be  invalid  or  unenforceable  under 
applicable  law,  said  part  shall  be 
ineffective  to  the  extent  of  such 
invalidity  only,  without  in  any  way 
affecting  the  remaining  part  of  said 
provision  or  the  remaining  provisions  of 
this  Agreement. 

e.  The  headings  of  the  Sections  of  this 
Agreement  are  inserted  for  convenience 
of  reference  only  and  do  not  form  a  part 
or  affect  the  meaning  hereof. 

f.  This  Agreement,  the  rights  and 
obligations  of  the  parties  hereto,  and 
any  claims  and  disputes  relating  thereto, 
shall  be  governed  by  and  construed  in 
accordance  with  the  laws  of  the  State  of 
Delaware  (not  including  choice  of  law 
rules  thereof). 

g.  This  Agreement  may  be  executed  in 
any  number  of  counterparts,  each  of 
which  shall  be  deemed  to  be  an  original 
and  all  of  which  shall  be  deemed  to  be 
one  and  the  same  instrument. 

h.  In  the  event  of  any  conflict  or 
inconsistency  between  the  terms  of  this 
Agreement  and  of  the  Order,  the  terms 
of  the  Order  shall  govern. 

In  witness  whereof,  the  parties  hereto 
have  executed  this  Agreement  or  caused 
this  Agreement  to  be  duly  executed  on 
their  behalf  as  of  the  date  and  year  first 
hereinabove  set  forth. 

Trustee: 

By    

Panhandle  Eastern  Corporation 

By    

Panhandle  Eastern  Corporation; 
Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
Agreement  Containing  Consent  Order 
from  Panhandle  Eastern  Corporation 
("Panhandle").  The  agreement  would 
settle  charges  in  a  complaint  by  the 
Federal  Trade  Commission  that 
Panhandle's  proposed  acquisition  of 
Texas  Eastern  Corporation  ("Texas 
Pastern")  would  lessen  competition  for 
the  transportation  of  gas  out  of  one  area 
in  the  Gulf  of  Mexico.  The  complaint 
states  that  the  Commission  has  reason 
to  believe  that  this  acquisition  by 
Panhandle  would  violate  Section  7  of 
the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act. 

Panhandle  agreed  to  the  proposed 
consent  order  for  settlement  purposes 
only  and  does  not  admit  that  it  violated 
the  law  as  alleged  in  the  complaint. 

The  Commission  has  placed  the 
proposed  consent  order  on  the  public 
record  for  sixty  (60)  days  for  reception 
of  comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  pubhc  record. 


After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
p.-oposed  order. 

The  Commission's  investigation  of 
this  matter  concerned  Panhandle's  stock 
acquisition  of  Texas  Eastern.  Panhandle 
and  Texas  Eastern  are  each  operators  of 
major  interstate  natural  gas  pipeline 
systems.  Panhandle's  system  receives 
natural  gas  from  offshore  producing 
areas  in  the  Gulf  of  Mexico,  and  from 
onshore  producing  areas  in  Louisiana, 
Texas,  Oklahoma,  Colorado.  Wyoming 
and  Kansas,  and  delivers  natural  gas 
primarily  to  markets  in  the  midwest. 
Texas  Eastern's  system  receives  natural 
gas  from  offshore  producing  areas  in  the 
Gulf  of  Mexico,  and  from  onshore  areas 
of  Louisiana  and  Texas,  and  delivers 
natural  gas  primarily  to  markets  in  the 
northeast. 

The  Agreement  Containing  Consent 
Order  ("Order  ")  would,  if  issued  by  the 
Commission,  settle  the  complaint  that 
alleges  anticompetitive  effects  in  the 
transportation  of  natural  gas  from  the 
affected  portion  of  the  offshore  Gulf  of 
Mexico. 

Under  the  terms  of  the  proposed 
Order,  Panhandle  must  divest  its  wholly 
owned  subsidiary  Trunkline  Offshore 
Company  and  its  interest  in  Stingray 
Pipeline  Company.  The  Order  provides 
that  Panhandle  shall  satisfy  its 
divestiture  obligations  pursuant  to  the 
Agreement  to  EstabHsh  a  Selling  and 
Voting  Trust.  Under  this  Agreement, 
Panhandle  shall  transfer  to  a  trustee  all 
its  interests  in  Trunkline  Offshore 
Company  and  Stingray.  The  tnislee 
would  have  an  obligation  to  divest  the 
interests  within  18  months  of  the  date  on 
which  the  Commission  finally  accepts 
the  Consent  Order.  The  Commission 
may,  in  certain  circumstances,  extend 
the  time  for  the  trustee  to  divest  the 
interests.  The  trustee  would  manage  tlie 
interests  untd  he  or  she  accomplishes 
the  divestiture.  The  trustee's  duties  are 
set  out  in  the  Voting  and  Selling  Trust 
Agreement,  which  is  an  attachment  to 
the  Agreement  to  Establish  a  Selling  and 
Voting  Trust. 

For  a  period  of  ten  (10)  years  from  its 
effective  date,  the  proposed  Order 
prohibits  Panhandle  from  making 
acquisitions  of  pipeline  assets  located  in 
any  pa.rt  of  the  affected  portion  of  the 
Gulf  of  Mexico  offshore. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  invite 
public  comment  concerning  the 
proposed  Order  to  aid  the  Commission 
in  its  determination  of  whether  it  should 
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make  final  the  Order  contained  in  the 

agreement.  This  analysis  is  not  intended 

to  constitute  an  official  interpretation  of 

the  agreement  and  proposed  Order,  nor 

is  it  intended  to  modify  the  terms  of  the 

agreement  and  proposed  Order  in  any 

way. 

Benjamin  1.  Bennan. 

AcliJi^  Si^creUjry- 

[FR  Doc,  89-11081  Filed  5-S~W-  HA',  am' 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 

Louisiana  Permanent  Regulatory 
Program 

aoemcy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Withdrawal  of  Proposed 
Amendment. 


summary:  OSMRE  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Louisiana  Permanent  Regulatory 
Program.  The  proposed  amendment 
consisted  of  numerous  revised 
regulations  that  would  partially  repld<  e 
those  now  implementing  the  Louisiana 
program.  Louisiana  is  withdrawing  this 
amendment  because  it  intends  to 
incorporate  it  into  another  formal 
amendment  at  a  future  date. 

DATES:  This  withdrawal  is  effective  May 
9.  1969. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  H.  Moncrief.  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  .SlOO  F, 
Skelly  Drive.  Suite  550.  Tulsa,  Oklahoma 
74135,  Telephone:  (918)  581-6430. 
SUPPLEMENTARY  INFORMATION:  B\  It  ttf  r 
dated  (anuary  25,  1988  (Administrative 
Record  No.  LA-263),  Louisiana 
submitted  a  package  of  proposed 
amendments  to  OSMRE.  The  proposed 
amendment  consisted  of  modifications 
to  Louisiana's  regulations  governing 
areas  unsuitable  for  mining,  surface  coal 
mining  and  reclamation  operations 
permits  and  coal  exploration  and 
de\  elopment  procedures  systems,  bond 
and  insurance  requirements  for  surface 
coal  mining  and  reclamation  operations, 
and  permanent  program  performance 
standards.  OSMRE  announced  receipt  of 
the  proposed  amendment  m  the  March 
14, 1988.  Federal  Register  1 53  F'R  8222). 
In  the  iune  3,  1988  Federal  Register. 
OSMRE  reopened  and  extended  the 
comment  period  for  Louisiana's 


proposed  amendment  as  modified  on 
March  8, 1988;  April  5. 1988:  and  May  11. 
1988  (53  FR  20338). 

By  telephone  conversation  of  Meirch 
15, 1989,  Louisiana  indicated  a  desire  to 
withdraw  the  proposed  amendment, 
stating  that  the  proposed  amendment 
should  be  considered  an  informal 
submission  and  that  it  intends  to 
incorporate  it  into  another  formal 
amendment  at  a  future  date 
(Administrative  Record  No.  LA-290). 
Therelbre,  the  proposed  amendment 
announced  m  the  March  14. 1988  Federai 
Register,  as  rrvisrd  anfi  rr  announced  in 
the  JD.ne  3.  1988  Federal  Register  is 
withdrawn,  and  Part  918  Title  30  of  the 
Code  nf  Federal  Regulations  is  not 
amenfifd 

List  (if  Subfects  m  .TO  CFK  i'art  Via 

Coal  mining.  IntergovermnentaJ 
relations.  Surface  mining.  Underground 
mining. 

Date:  April  27. 1989. 
Raymnnd  L  Lowris, 

.•i  s.v    •     ,'  Dirpctor.  Western  Field Operotiom. 
(FR  n.  •<    m     1  ( M 1  Filed  5-9-69:  8:45  am] 
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30  CFR  Part  925 

Missouri  Permanent  Reg  •">»"'y 
Program;  Put>t«c  Comment  Penod  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 

Interior 

ACTION:  lYoposed  rule. 

summary:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
revegetation  and  permitting.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards  and  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  diuing  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 
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Federal  Register  /  Vol    54,  No    8H  /  Tuesday.  May  9,  1969  /  Proposed  Rule'; 


DATIS:  Written  comments  must  be 
received  on  or  before  4:00  p.m..  c.dt 


litna  ft     1CUU3     \^  ranwaoiaA 
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initiative,  to  satisfy  deficiencies  noted  in 
a  July  18,  1988,  issiie  letter  from  OSMRE 

f  A  Hminiotrntiup  RprnrH  Mn     '  tO— ^9fil. 


scheduled  to  testify  having  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  P.  198fl  /  Proposed  Rn: 


Secretary  of  the  Commission.  Suite  300, 
1333  H  Street.  NW.,  Washington,  DC 
20268.  (Telephone:  202/789-6840). 


p<; 


jf^'': 


costs.  Further,  in  Docket  No.  R87-1 
voluiViK  J.ita  by  shape  w^ere  used  to 
calculate  third-class  cresort  discounts. 


PART  3001-nULES  OF  PRACTICL 
AND  PROCEDURE 
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Federal  Register  /  Vol    54,  No    8H  /  Tuesday,  May  9.  1989  /  Proposed  Rule? 


Federal  Register  /  Vol.  54.  No,  88  /  Tuesday.  May  9.  1989  /  Proposed  R> 


i^n; 


DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m,,  c.d  t 
June  8,  1989.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  on  June  5, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m    c.d  t  on 
May  24. 1989. 

AOOnCMES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr, 
William  J.  Kovacic  at  the  address  listed 
below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  bolow 
during  normal  business  hours,  Mondtiy 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  frt^e  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Kansas  City  Field  Office. 
Mr.  William  ].  Kovacic,  Director,  Kansas 
City  Field  Office,  Office  uf  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue,  Room  502, 
Kansas  City,  MO  54106.  Telephone: 
(816)  374-6405 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5131.  U0()  L 
Street  .\'W..  Washington.  DC  20240. 
Telephone.  [202!  343-5492 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Progra.Ti,  205  [efferson  Strcf  t   VO.  Box 
176,  lefferson  City.  MO  65102, 
Telephone:  (314)  731-4041 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr,  William  [.  Kovacic,  Director.  Kans.is 
City  Field  Office,  at  the  addrcs.s  or 
telephone  number  lis'ed  in  i 

ADDRESSES  ' 

SUPPLEMENTARY  INFORMATION: 

I,  Bdckgruund  on  the  Missouri  Program 

On  .November  21.  1980.  the  S(  cretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missouri  program. 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program,  can  be  found  in  the  November 
21.  1980,  Federal  Register  (45  FR  "7017). 
Subsequent  actions  concern  ns 
Missouri's  program  and  program, 
amendments  can  be  found  ai  ^0  CFR 
925.12.  925.15,  and  925.16. 

II.  Proposed  .\mendment 

By  letters  dated  March  2J.  1969. 
(Administrative  Record  No.  MO-422) 
and  April  13,  1989.  (Administrative 
Record  No.  MCM261  Missouri  submitted 
a  proposed  amendment  to  its  program 
pursuant  tu  SMCRA.  .Vlissouri  submitted 
the  proposed  amendment  at  its  own 


initiative,  to  satisfy  deficiencies  noted  in 
a  luiy  18,  1988,  issiie  letter  from  OSMRE 
(Administrative  Record  No.  .'  10-396), 

and  to  satisfy  deficiencies  noted  in  an 
October  26.  1988,  issue  letter  from 
OSMRE  (Administrative  Record  No. 
MO-4051 

Thf  regulations  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
3.120(6](B)1.(R)(B)2.C.  16)fB)2.E. 
(0)(B)2.F.  (81(A]5.  f8)(A)6,  and  (8)(A)7. 
40-3.270(61(811.  [6)(B)2.C,  (6)(B)2.E, 
(fi){B)2,F  (8|(A),5,  (8)(A)6,  and  (8)(A)7, 
Surface  and  L'nderground  Revegetation 
Requirements:  10  CFR  40-6.0.50(81(B)5,F, 
Reclamation  Plan — General 
Requirements:  and  10  CSR  40- 
6,070(8)(L],  Criteria  for  Permit  Approval 
or  Denial.  Missouri  is  submitted  for 
OSMRE  review  policy  documents  on 
Permanent  Program  Phase  III  Liability 
Release  Criteria  for-  Industrial, 
Commercial,  or  Residential  Land  Use: 
PioMoubly  Mined  Land  and  Woodland; 
Wildlife  Habitat:  and  Cropland. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSN!RE  is  now 
seeking  comment  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Missouri  program. 

Written  Comments 

Written  comments  should  be  specific. 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4:00  p.m,,  cd.t,  M<iy  24. 
1989,  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 


scheduled  to  testify  having  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
information  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
'ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Date:  April  27.  1989. 

Raymond  L  Lowrie. 

As.^istant  Director.  Western  Field  Operations. 
[FR  Doc.  89-11040  Filed  5-8-B9;  8:45  am] 

BILLING  CODE  4310-05-II 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

(Docket  No.  RM89-1I 

Rules  of  Practice  and  Procedure 
Relating  to  Production  of  Third-Class 
Bulk  Costing  Evidence;  Notice  of 
Proposed  Rulemaking 

May  3. 1989. 

agency:  Postal  Rate  Commission. 

action:  Notice  of  Proposed  Rulemaking. 


summary:  The  Commission  proposes  to 
amend  Rule  54(j)  of  its  rules  of  practice 
to  require  the  Postal  Service  to  provide 
in  rate  cases  third-class  volume  data  by 
ounce  increment  and  shape.  Provision  of 
these  data  will  assist  the  Commission  in 
estimating  third-class  revenues  in 
omnibus  rate  cases  and  facilitate 
advancements  in  analyzing  third-class 
costs. 

DATES:  Comments  must  be  received  on 
or  before  June  23,  1989. 
ADDRESS:  Comments  and 
correspondence  relating  to  this  Notice 
should  be  seent  to  Charles  L.  Clapp, 


Secretary  of  the  Commission.  Suite  300, 
1333  H  Street,  NW.,  Washington,  DC 
20268.  (Telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT: 

David  F.  Stover.  General  Counsel.  Postal 
Rale  Commission,  Suite  300,  1333  H 
St-eet,  N.W.,  Washington.  D.C.  20268: 
(202)  789-6820. 

SUPPLEMENTARY  INFORMATION:  When 
the  Postal  Service  files  a  request  for 
changes  in  rates,  if  projects  revenues 
under  its  proposed  rates  for  the  various 
classes  of  mail.  Third-class  revenue  per 
piece  is  dependent  upon  weight  and 
level  of  presortation.  In  the  last  rate 
proceeding,  the  Postal  Service  relied  on 
1982  and  1883  data  to  determine  the 
distribution  of  third-class  volume  by 
ounce  increment.  Using  this  distribution 
the  Service  estimated  test  year  revenues 
for  third-class  mail.  For  a  class  of  mail, 
such  as  third  class,  where  volumes  have 
been  increasing  dramatically,  it  is  the 
Commission's  opinion  that  because  data 
of  this  age  may  have  become 
unrepresentative  they  should  be 
updated  at  least  for  each  omnibus  rate 
case. 

Also  before  the  Commission  is 
another  matter  which,  in  part,  focuses 
upon  the  need  for  more  current  data  on 
third-class  volume  by  ounce  increment. 
On  November  17. 1988,  Warshawsky  k 
Company  filed  a  petition  requesting  the 
Postal  Rate  Commission  to  initiate  a 
rulemaking  to  amend  the  Commission's 
filing  requirements  pertaining  to  the 
provision  of  cost  and  volume  data 
supporting  requests  for  changes  in  third- 
class  rates.  Warshawsky  proposes  to 
require  that  Postal  Service  omnibus  rate 
case  filings  includes  an  analysis  of  third- 
class  costs  by  ounce  increments.  An 
analysis  of  third-class  costs  by  ounce 
increment  requires  information  on  third- 
class  volume  and  third-class  costs  by 
ounce  increment.  Costs  by  ounce 
increment  are  divided  by  volume  by 
ounce  increment  to  produce  third-class 
costs  per  piece  by  ounce  increment. 
While  the  Commission  is  still  studying 
the  feasibility  of  requiring  the  Postal 
Service  to  produce  additional  cost  data 
relating  to  third-class,  the  production  of 
additional  volume  data  is  now  an 
appropriate  step  forward  for  the  purpose 
of  analyzing  third-class  cost  behavior. 

In  addition  to  providing  third-class 
volume  data  by  ounce  increment. 
\olume  data  should  be  provided  by 
shape  because  of  the  potential  cost 
differences  between  fiats,  letters  and 
irregular  parcels  and  pieces.  Shape 
based  volume  data  are  needed  to 
ascertain  the  impact  of  such  factors  as 
the  Service's  "18-8  rule."  differences  in 
depth  of  sortation  by  shape,  and 
differences  in  carrier  street  time  load 


costs.  Further,  in  Docket  No.  R87-1 
voIu.Vic  data  by  shppe  were  used  to 
calculate  third-class  presort  discounts. 

Information  available  to  the 
Commission  indicates  that  third-class 
volume  data  by  ounce  increment  and 
shape  are  available  from  mailing 
statement  data  filed  on  Form  3602.  A 
sample  of  mailing  statements  can  be 
used  to  provide  data  on  the  volume  of 
third-class  permit  mail  by  weight,  shape 
and  presort  level.  Volume  data  relatinjg 
to  third-class  metered  and  stamped  mail 
can  be  obtained  from  Form  3602-PC. 

Consistent  with  the  Commission's 
responsibilities  under  .39  U.S.C. 
§  3622[b|(3),  the  Commission  herein 
proposes  to  amend  54(i)  of  its  rules  of 
practice  to  require  the  Postal  Service  to 
provide  in  omnibus  rate  case  filings 
third-class  ounce  increment  and  shape 
based  volume  data.  Provision  of  these 
data  will  assist  the  Commission  in 
estimating  third-class  revenues  in 
omnibus  rate  cases  and  facilitate 
advancements  in  analyzing  third-class 
costs. 

Impact  of  proposed  changes.  Pursuant 
to  Executive  Order  12291.  the 
Commission  finds  that  this  proposed 
rule  change  does  not  constitute  a  "major 
rule."  It  affec;s  only  rules  of  practice 
governing  hearing  procedures.  Its 
economic  impact  will  be  negligible, 
including  its  impact  on  the  costs  or 
prices  for  consumers,  individual 
industries,  federal,  state  or  local 
government  agencies,  or  geographic 
region?.  Additionc'ly.  this  rule  change 
will ;.  've  no  measL^rable  effect  on 
coiiipstition.  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  above  analysis  that  this  rule 
change  does  not  constitute  a  major  rule 
applies,  as  well,  to  the  Regulatory 
Flexibility  Act 

This  proposed  rule  change  does  not 
contain  policies  with  Federalism 
implications,  and  therefore  does  not 
warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  29  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

Proposed  Rules 

For  the  reasons  set  forth  above,  the 
Commission  proposes  to  amend  its  rules 
of  practice  and  procedure  in  39  CFR  Part 
3001  as  follows: 


PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

Authority:  39  U.SC,  404(b).  3603,  3622-3624. 
3661.  3662.  84  Stat,  75»-78Z  764.  90  Stat.  1303: 
(5  U.SC,  553),  80  Stat.  383. 

2.  Section  3001.54(j)  is  amended  by 
adding  a  new  paragraph  to  read  as 
follows: 

(J)  •  *  • 

(7)  For  third-class  bulk  mail,  subject  lo 
paragraph  (a)(2)  of  this  section,  every 
formal  request  shall  set  forth  separately 
for  regular  and  preferred,  by  presort 
level,  the  base  year  volume  by  shape 
(letter-size,  flat,  irregular  parcels, 
parcels)  and  ounce  increment. 
♦        •        •        »        • 

By  the  Commission 
Charles  L  Clapp, 
Secretary. 

[FR  Doc.  89-11042  Filed  5-8-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  16 

iGeneral  Docket  No   8<*-44i 

Procedure  for  Measuring 
Electromagnetic  Emissions  troni 
Digital  Devices 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

time. 

SUMMARY:  The  Commission  is  proposing 
to  establish  a  new  procedure  for 
measuring  the  electromagnetic 
emissions  from  digital  device:*  in 
General  Docket  89-53.  The  proposed 
changes  to  the  measurement  procedure 
are  extensive  and  require  actual  testing 
to  determine  the  impact  the  proposed 
procedures  will  have  on  the  test  results 
of  actual  digital  devices.  Because  of  the 
coordination  and  analysis  of  test  results 
which  must  be  accomplished,  and 
because  the  Commission  desires  lo  have 
a  fully  developed  record,  the  time  for 
filing  comments  is  extended  to  June  7, 
1989  and  the  period  of  time  for  filing  of 
reply  comments  is  extended  to  July  7. 
1989. 

DATES:  Comments  are  due  on  June  7. 
1989  and  reply  comments  are  due  on 
July  7, 1989. 

FOR  FURTHER  ikformaTION  CONTACT: 
Art  Wall.  (301)  725-1585. 
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SUPPtEMENTARY  INFORMATION: 

In  iho  md-ipr  uf  procedure  for  measuring 
i>'..rirrir",,a-(  'ir  pmmsinns  from  dlSltal 


Association  ("CBEMA  ")  have  fil'  d  with 
the  Commission  petitions  requesting 
extensions  of  the  time  for  filing 


due  to  our  desire  to  finish  this 
proceeding  as  soon  as  possible,  it  is 
believed  that  the  concerns  of  the 
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SUPPLEMENTARY  INFORMATION: 

In  'he  n-.d-'cr  u!'  prricedare  for  mf'.-isuring 
i'lrrtrorMi(",i  ''C  prT'iss:rirs  f"irr  (,::a)Ml 

Order  Exlendinji  Time  To  File  Ccmmenis 

A.iupted  April  ;o,  '.a8q 
RflfMSPii   Apr'!  lb   V-W9 

Bv  She  Ch  ef  Engineer 

1  A  Notice  of  Proposed  Rule  Mnkir.g 
in  the  above  enti'led  proceeiiirg,  FCC 
89-53.  was  adopted  by  the  Commission 
on  FebfLriry  13,  1989,  and  released  or. 
March  7,  1989.  Comnnents  in  this 
proceeding  are  due  on  May  8, 1989. 
Reply  rf.mments  are  due  lune  7  1969 

2  Since  the  release  of  this  item. 
Ar.iencan  Telephone  and  Telegraph 
Company  (  .\T&r'l  and  the  Computer 
and  Bui>.;.ess  Equipment  Manufacturers 


Association  ("CBEMA  ')  have  fili-d  with 
the  Commission  petitions  requesting 
e.xt'.nbions  of  the  time  for  filing 
comments  and  reply  comments.  The 
petitioners  express  basically  the  same 
opinion.  Additional  time  is  needed 
because  the  proposed  changes  to  the 
digital  device  measurement  procedure 
are  extensive  and  require  actual  testing 
to  determine  the  impact  these  changes 
will  have  on  the  test  results  of  digital 
devices.  These  results  must  then  be 
coordinated  and  analyzed  before 
meaningful  replies  can  be  subrr.itted. 
3.  Because  of  the  coordination  and 
analysis  of  test  results  which  must  be 
accomplished,  as  well  as  our  desire  to 
have  a  fully  developed  record  before  us, 
it  has  been  determined  that  an 
extension  of  the  comment  and  reply 
comment  dates  is  appropriate.  However. 


due  to  our  desire  to  finish  this 
proceeding  as  soon  as  possible,  it  is 
believed  that  the  concerns  of  the 
petitioners  can  be  resolved  by  extending 
the  comment  date  by  30  days,  instead  of 
the  60  days  requested.  The  reply 
com.ment  date  will  likewise  be  extended 
bv  30  days.  Accordingly.  IT  IS 
ORDERED,  pursuant  to  the  delegated 
authority  contained  in  47  CF'R 
0.241(aK"5).  that  the  period  of  time  fur  the 
filing  of  comments  in  the  abov  e 
proceeding  is  extended  until  lune  T. 
1989,  and  the  period  of  time  for  filing  of 
reply  comments  is  extended  until  July  7, 
1989. 

Thomas  P.  Stanley. 

Ch:t''  Engineer. 

[PR  Doc  89-11063  Filed  ^-8-89;  8:45  am] 
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i^ederal   Register 
Vol.  54.  No.  88 
Tuesday,  May  9.  1989 


This  section  ot  the   FEDERAL   REGISTER 
contains  documents   ottier   than   rules   or 
proposed  rules  that  are  applicable  to  the 
public.    Notices   of   heanngs  and 
investigations,   committee   meetings    agency 
decis>ons  and  rulings,  delegations  of 
authority,   filing   of   petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

1S89  Common  Program  Provisions  for 
Wheat,  Feed  Grains  (Com,  Sorghum, 
Barley,  Oats,  and  Rye),  Rice  and 
Upland  Cotton  Programs 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice  of  determination  to  make 

additional  advance  deficiency  payments 

for  wheat,  feed  grains,  rice  and  upland 

cotton. 

SUMMARY:  The  purpose  of  this  notice  is 
to  set  forth  the  determination  that  a  total 
of  50  percent  of  the  projected  deficiency 
payments  for  the  1989  crops  of  wheat 
and  feed  grains  and  40  percent  of  the 
projected  deficiency  payments  for 
upland  cotton  and  rice  will  be  made 
available  by  the  Commodity  Credit 
Corporation  (CCC)  to  producers  as 
advance  payments.  This  determination 
is  made  in  accordance  with  the 
Agricultural  Act  of  1949,  as  amended 
[the  "1949  Act"),  and  the  Commodity 
Credit  Corporation  Charter  Act,  as 
amended  (the  "Charter  Act"). 
EFFECTIVE  DATE:  May  8,  1989. 
ADDRESS:  Bruce  R.  Weber,  Director. 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3741,  South  Building,  P  O 
Box  2415,  Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  Karmen,  Commodity  Analysis 
Division,  USDA-ASCS,  Room  3744. 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013  or  call  (202)  447- 
4635, 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  of  determination 
will  be  available  on  request  from  the 
above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 


w^h  Executive  0-der  j22M1  and 
Secretary's  Memorandum  \i,i   1512-1 
and  has  been  designed  as    nonmajor."  It 
has  been  determined  that  these  program 
prov  sions  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

The  titles  and  numbers  ui  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles 

Numbers 

Goi^moarty  Loans  and  Purc-as.^  _ 

Cotton  Proouction  SiaD>iizatior      _.. 

Peed  G.'dins  Pfoductio^^  StabihiS'-on 

Wheat  P'oOuction  StaCxMzation 

10.051 
10  052 
10  055 
10056 

Rice  Production  Stat)'iizat,.3n 

10065 

Gram  Reserve      „ 

10067 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  pubhsh  a 
notice  of  proposed  rulemaking  with 
respect  to  the  sub|i  ct  matter  of  these 
determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  progiam  is  not  subject  to  the 
provisions  of  Executive  Order  123''2, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  h'  48  FR 
29115  (June  24,  1983), 

General  Information 

Section  107C  of  the  1949  Ai  i  priivides 
that  if  an  acreage  limitation  progrum  is 
established  for  the  1989  crops  of  whedt, 
feed  grams,  upland  cotton  and  ruie  an(i 
it  is  determined  that  defi(  lency 
payments  will  likely  be  made  "for  nr\ 
such  crop,  advance  deficiency  payments 
shall  be  made  available  to  producers  for 
such  crop. 

Advance  deficiency  p.nments  fur 
wheat,  feed  grains,  upland  cot;,jr.  drui 
rice  are  made  available  as  determined 
appropriate  to  encourage  adequate 
participation  in  the  programs,  except 
that  the  dOiount  of  such  payments  may 
not  exceed  an  amount  th,^!  is 


determined  by  multiplying:  (l)  The 
estimated  farm  program  acreage  for  the 
crop,  by  (2)  the  farm  program  payment 
yield  for  the  crop  by  (3)(i)  in  the  case  of 
wheat  and  feed  grains,  not  less  than  40 
percent  nor  more  than  50  percent  of  the 
projected  payment  rate  or  (ii)  in  the  case 
of  rice  and  upland  cotton,  not  less  than 
30  percent  nor  more  than  50  percent  of 
the  projected  payment  rate. 

Advance  deficiency  payments  for 
wheat  feed  grains,  upland  cotton  and 
rice  may  be  made  available  to  producers 
in  the  form  of  (1)  cash,  (2)  commodities 
owned  by  CCC  or  (3)  certificates  which 
may  be  exchanged  for  commodities 
owned  by  CCC,  except  that  not  more 
than  50  percent  of  the  advance 
deficiency  payments  may  be  made  in 
commodities  or  certificates  to  any 
producer. 

Dflerniin.tiion 

ill  ai  curudnce  with  section  107C  of 
the  1949  Act,  it  was  announced  on 
November  21, 1988,  that  advance 
deficiency  payments  for  the  1989  crop  of 
wheat,  feed  grains,  upland  cotton  and 
rice  will  be  available  at  the  statutory 
minimum  amounts.  Producers  may 
request  40  percent  of  their  projected 
deficiency  payments  when  they  enroll  in 
the  1989  Wheat  and  Feed  Gr.iin 
Programs.  Upland  cotton  and  rice 
producers  may  request  30  percent  of 
their  projected  deficiency  payments 
when  they  enroll  in  the  1989  programs 
as  set  forth  in  54  FR  5526,  Fei.ruary  3, 
1989 

The 19a8  drought  has  reduced 
producers'  incomes.  Accordingly,  in 
order  to  assure  that  producers  have 
adequate  operating  capital  for  the  1989 
crop  year,  it  has  been  determined  that 
producers  v%il!  br  allowed  to  receive 
additional  ..i;v,irii  e  deficiency  payments 
allowable  under  section  107C  of  the  1949  ' 
Act 

Accordingly,  additional  advance 
payments  will  be  made  available  to 
eligible  producers  of  1989  program  crops 
of  wheat,  feed  grains,  upland  cotton  and 
rice.  Wheat,  feed  grain,  upland  cotton 
and  rice  producers  may  receive  an 
additional  advance  of  10  percent  of  their 
prnierted  deficiency  payments. 

Aiilh<.niy:  7  U.S.C  1445t)-2  and  15  U.S.C 
714b  and  n4c. 
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S'Bnrd  at  Wdsh:ngton,  DC  on  M^iy  4,  198^ 
Vem  Neppl. 

Actir^  E^ecu!.i-e  Vice  President,  Commodity 
Credit  Corporction. 
(FR  Doc.  89-11060  Filed  5-S-69:  8:45  am) 
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Forest  S«rvic« 


TTtf««mil«  Timber  Sai«;  Medicine  Bow 
NaUonai  Forest,  Cartxjo  County.  WY; 
Intent  to  Prepare  Envtronmental 
Impact  Statement 

AOEMCv:  Forest  Service.  USDA 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement^ 


summary:  The  Forest  Service  wiil 
prepare  an  environmental  impact 
statement  for  a  proposed  timber  sale 
and  associated  road  construction  within 
the  Threemile  area  of  the  Laramie 
Ranger  District.  Medicine  Bow  National 
Forest,  Carbon  County.  Wyoming  The 
agency  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATC:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  lune 
5.  1989. 

AOORCSSES:  Submit  wntten  suggestions 
concerning  the  scope  of  the  analysis  to 
Ron  Wilcox.  District  Ranger.  Laramie 
Ranger  District.  605  Skyline  Dnve. 
U.-amie.  WY  82070. 
FOR  FURTHER  IMFORMATtON  CO»<TACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Gary  Rorvig,  District 
Engineer.  605  Skyline  Drive,  Laramie. 
WY  82070,  phone  307-745-8971  or  FTS 
328-0221. 
SUPPt.£MENTARY  IMFORMATtON:  This  is  a 

revised  .Notice  of  Intent  to  correct  an 
error  in  the  NOl  published  in  the  Federal 
Register.  Vol.  54,  No.  67  on  Monday, 
April  10, 1989  (54  FR  14263)  The  Forest 
Service  requires  scoping  following  the 
decision  to  prepare  an  EIS.  including 
situations  in  which  the  proposed  action 
was  scoped  earlier  for  a  different 
pirpcse.  Scoping  is  to  determine  the 
public  issues  at  this  time  Even  though 
the  public  has  already  been  involved  ir. 
the  environmental  analysis,  an 
additional  opporlunity  to  provide  input 
IS  required. 

The  Medicine  Bow  Land  and  Resource 
.Management  Plan  was  completed  in 
November  1S35.  The  Threemile  timber 
sale  IS  a  practice  (project]  identified  in 


Appendix  A  to  implement  the  Plan.  An 
Interdisciplinary  (ID)  Team  has 
conducted  scoping,  developed  a  set  of 
alternatives  and  done  environmental 
ana!>sis  on  the  proposed  timber  sale 
and  alternatives.  Based  on  their  scoping 
and  environmental  analysis,  the  ID 
Team  has  developed  alternatives  to  the 
proposed  Threemile  timber  sale  and 
recnmmended  an  environmental  impact 
statement  (EIS!  be  prepared  to  carry  out 
the  purpose  of  the  National 
Environmental  Policy  Act  (NEPA)  at  40 
CFR  1500.1. 

The  proposed  action  would  include  a 
commercial  sawtimber  sale  and 
associated  road  construction  as  listed  in 
.Appendix  A  and  Appendix  C  of  the 
Land  and  Resource  Management  Plan. 
Collector  roads  from  the  north  and  south 
would  be  constructed  or  reconstructed 
with  a  "break"  in  between  to  prevent  a 
loop-road  situation.  Right-of  way  would 
be  acquired  across  private  and  BLM 
land  from  the  north.  Posts  and  poles 
(round wood)  would  be  offered  for  sale 
separate  frr:)m  the  sawtimber.  The 
vegetation  treatment  from  both  the 
sawtiniljer  and  roundwood  sales  would 
be  distributed  over  the  Threemile  area 
to  work  toward  the  Land  and  Resource 
Management  Plan  s  desired  age  class 
distribution.  Roads  constructed  or 
reconstructed  in  the  north  portion  of  the 
pr(.)|«.'Ct  area  would  be  modified  to  revert 
to  a  semi-primitive  standard  after  being 
used  for  sawtimber  and  roundwood 
hauling. 

Alternatives  would  include  access 
from  the  south  only,  timber  sales  in  part 
of  the  area  only,  vegetation  treatments 
for  wildlife  habitat  improvement  using 
methods  other  than  timber  sales,  and  no 
action. 

The  draft  environmental  impact 
statement  (EIS]  is  expected  to  be  filed 
with  the  Environmental  Protection 
.■\gency  (FJ^.^j  and  to  be  available  for 
public  review  by  July  1989.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register,  It  is  very  important  that  those 
interested  in  the  Threemile  timber  sale 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  ments  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3].  In  addition. 
Federal  court  decisions  have  established 


that  reviewers  of  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meani.ngful  and  alerts  an 
agency  to  the  reviewers'  positions  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978),  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  November  1989.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  36  CFR  217. 

Dated:  April  25.  1989. 
Ron  Olsen, 

Acting  Forest  Supervisor. 
[FR  Doc.  89-10924  Filed  5-8-89:  8:45  am) 

BILLING  COOC  J410-1  l-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35], 

Agency:  Bureau  of  the  Census 

Title:  1990  Decennial  Census — 
Congressional  Enumeration 

Form  Number:  D-72. 

Type  of  Request-  New. 

Burden:  45  hours. 

Number  of  Respondents:  541. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  Census  Bureau 
needs  this  data  to  collect  record  address 
and  occupancy  status  information  for 
Congrtfssional  residences.  The  date  will 


be  used  in  the  1990  decennial  census  to 
enumerate  Members  of  Congress  at  their 
preferred  residence. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  our  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC,  20503. 

Dated:  May  4, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Mano'^ement  and  Organization. 
(FR  Doc.  89-11107  Filed  5-8-89:  8:45  am) 
BILUNG  COOC  3S10-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  and  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1990  Decennial  Census — Listing 
Phase  of  the  List/Enumerate  Operation 

Form  Number.  D-104A  OA,  D-104B 
OA.  D-104C  OA.  I>-169  OA  (LE) 
Agency  Approval  Number:  0607-0626 
Type  of  Request:  Revision  of  a 
currently  approved  form 
Burden:  1.211,672  hours 
Number  of  Respondents:  8,645.800 
Avg  Hours  Per  Response:  8.5  minutes 
Needs  and  Uses:  The  Bureau  of  the 
Census  uses  List/Enumerate  procedures 
to  enumerate  rural  and  sparsely 
populated  areas  of  the  United  States 
and  its  commonwealths  and  territories. 
The  data  collected  are  used  by  the 
Census  Bureau  for  apportionment  and 
by  the  private  sector  in  planning  and 
decision  making. 

Affected  Public:  Individuals  or 
Households 
Frequency:  One  time  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 


Department  of  Commerce.  Room  HG622. 
14th  and  Constitution  Avenue.  NW  . 
Washington,  DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Ruoir, 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503, 

Dated;  May  4,  1989. 
Edward  Michals, 

Dfpartmentol  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc  89-11108  Filed  5-8-B9;  8:45  am) 

BILLING  CODE  151(H)7-« 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  O.MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SC.  Chapter  35). 

Agency.  Bureau  of  the  Census 

Title:  Construction  Improvements  and 
Maintenance  and  Repairs  Supplement 

Form  Number.  E1A-871G 

Agency  Approval  Number.  0607-0543 

Type  of  Request:  New  Collection 

Burden:  300  hours 

Number  of  Respondents:  1,800 

A  vg  Hours  Per  Response:  10  minutes 

Needs  and  Uses:  The  data  collected  in 
this  supplement  are  used  by  the  private 
section  for  marketing  studies,  economic 
forecasts,  and  assessments  of  the 
construction  industry.  It  also  provides 
all  levels  of  government  with  a  tool  to 
evaluate  economic  policy. 

Affected  Public.  State  or  Local 
Governments.  Businesses  or  Other  For- 
profit  Institutions,  Small  Businesses  or 
Organizations 

Frequency:  Triennially 

Respondent  s  Obligation:  Voluntary 

O.V/i5  Desk  Officer  Don  Arbuckle. 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 


Dated:  May  4. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer  Office  of 

Management  and  Organization. 

(FR  Doc.  89-11109  Filed  &-«-89;  8:45  am) 

nLUNO  COOC  3$10-07-M 


International  Trade  Administration 

[A-S83-fe07 

Malleable  Cast-Iron  Pipe  Fitlingi,  Otner 
Than  Grooved.  From  Taiwan 
Preliminary  Results  ot  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
actioh:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  malleable 
cast-iron  pipe  fittings,  other  than 
grooved,  from  Taiwan.  The  review 
covers  five  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  May  1. 
1987  through  April  30. 1988.  The  review 
indicates  the  existence  of  dumping 
margins  for  these  firms  during  the 
period. 

One  firm  had  no  shipments.  For  four 
firms  which  either  did  not  respond  or 
provided  inadequate  responses  to  our., 
original  questionnaire  or  to  our  requests 
for  additional  information  we  used  the 
best  information  available,  which  is 
their  rates  from  the  original  fair  value 
investigation. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  9, 1989. 
FOB  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Room  B-099. 
14th  &  Constitution  Avenue.  NW.. 
Washington,  DC  20230,  telephone:  (202) 
377-3601. 

SUPPLEMENTARY  iN^Of?MA■'lON■ 
Background 

On  May  5, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
16179)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  malleable 
cast-iron  pipe  fittings,  other  than 
grooved,  from  Taiwan  (51  FR  18918.  May 
23. 1986).  The  petitioner,  the  Cast  Iron 


19930 


Federal  Register  /  Vol.  54.  No.  8«  /  Tuesday,  May  9,  1989  /  Notices 


Pipe  Fittings  Committee,  requested  in 
accordance  with  J  353  53a(a)  of  the 
Commerce  Regulations  that  we  conduct 


Preliminary  Results  of  the  Review 
.■\s  a  result  of  our  review  we 


of  the  Tariff  Act  (19  U.S.C  1675(a)(l]) 
and  19  CFR  353.53a. 
Timothy  N.  Bergan, 


Federal  Regiater  /  Vol.  54,  No.  88  /  Tuesday.  May  9.  198P  /  Notirrs 
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merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 


701  entitles  Mexico  to  a  determination 
by  the  International  Trade  Commission 
("ITC")  that  the  subiect  merchandise 


Understanding,  countervailing  duties 
could  only  be  imposed  on  Mexican 


mprrhanri'«!r>  fn"- 


unnn  an  o 


rr.. 
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Pipe  Fittings  Committee,  requested  in 
accordance  with  J  353,53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  review  on 
June  29. 1988  (53  PR  24470),  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act").  , 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  Slates  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbcr(s). 

Imports  covered  by  this  review  are 
shipments  of  Taiwan  malleable  cast- 
iron  pipe  fittings,  other  than  grooved 
During  the  review  period  such 
merchandise  was  classified  under  items 
610.7000  and  610.7400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  hTTS  iieni 
7307.19.10.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  descnption 
remains  dispositive 

The  review  covers  five  Taiwan 
manufacturers  and/or  exporters  ',o  the 
United  States  of  malleable  ciist-iron  pipe 
fittings,  other  than  grooved,  and  the 
period  May  1.  1087  through  April  30, 
1988.  One  firm  had  no  shipments  to  the 
U.S.  during  the  period.  Two  firms  did  not 
respond  to  our  antidumping 
questionnaires.  The  remaining  two  firms 
submitted  inadequate  questionnaire 
responses.  Kwang  Yu  Foundry  Industrial 
Co.,  I.td.  ("Kwang  Yu")  and  De  Ho  Vletal 
Industrial  Co.,  Ltd.  ("De  Ho ')  failed  to 
respond  to  cur  original  questionnaire 
and  forwarded  inadequate  responses  to 
oar  supplemental  requests.  Both  firms 
failed  to  prov.de  certain  information 
requested  m  the  Department's 
qaestionnairn.  In  addition,  information 
on  the  firir.j  con'put'^r  printout  did  not 
match  information  on  their  computer 
tapes  either  because  data  provided  in 
one  differed  from  that  provided  in  the 
other  or  beca  jse  data  provided  in  one 
was  not  pr;A.(ied  in  the  o'her 
Therefore,  tho  Department  used  best 
information  available,  which  was  each 
f.rm  s  rale  from  the  fair  value 
iiivestigali  jn 


Preliminary  Results  of  the  Review 

■Xs  a  result  of  our  review  we 

preliminarily  determine  that  the 
following  margins  exist  for  the  period 
May  1. 1987  through  April  30. 1968; 


Manutactufer/  exporter 


De  Ho _. 

Kwang  Yu 

San  Vang ™. 

^ai  Vang  


Margin  (percent) 


13.12 

7.93 

27.90 

•37  09 

80  00 


■No  Shipments  donrg  the  penod:  margwi  from  last 
t^'iCHl  in  w^1c^  th€»te  w«re  snipnwnts 

Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested. 
Will  be  held  35  days  after  the  date  of 
publication.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  da>s  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  dale  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  written  comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Futhermore.  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  April  30.  1988  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  deposit  of 
80.00  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Taiwan  malleable  cast- 
iron  pipe  fittings,  other  than  grooved. 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(A)(1) 


of  the  Tariff  Act  (19  U.S.C.  1675(aKl)) 

and  19  CFR  353.53a. 

Timothy  N.  Bergan. 

Acting  Assistant  Secretary  for  Import 

Administration. 

Date:  May  2.  1989, 
(FR  Doc.  89-10995  Filed  5-8-89;  8;4S  amj 

BILUNQ  CODE  3$10-OS-M 


(C-201-O031 

Ceramic  Tile  From  Mexico;  Final 
Reauitt  of  Countervailing  Duty 
Admlniatrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  December  9, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  ceramic  tile  from  Mexico.  We  have 
now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  36  firms  and  4.28 
percent  ad  valorem  for  all  other  firms 
during  the  period  January  1, 1986 
through  December  31, 1986. 
EFFECTIVE  DATE:  May  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Goldman  or  Paul  McGarr,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-278(3. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9,  1988,  the  Department 
of  Com.Tierce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
49718)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  ceramic  tile 
from  Mexico  (47  FR  20013;  May  10, 
1932).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  internationul 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989,  the 
L'nited  State.s  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS).  as 
provided  for  in  section  1201  et  seq  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 


merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  Mexican  ceramic  tile, 
including  non-mosaic,  glazed,  and 
unglazed  ceramic  floor  and  wall  tile. 
During  the  review  period,  such 
merchandise  was  classifiable  under  ilem 
numbers  532.2400  and  532.2700  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  item 
numbers  6907.10.0000,  6907.90.0000, 
6908.10.5000  and  6908.90.000.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1986  through  December  31, 1986  and 
thirteen  programs:  (1)  FOMEX;  (2) 
Article  15  of  the  General  Law  of  Credit 
Institutions  and  Auxiliary 
Organizations;  (3)  CEPROFI;  (4)  FONEI; 
(5)  FOGAIN;  (6)  state  tax  incentives:  (7) 
National  Industrial  Development  Fund 
(FOMIN);  (8J  NDP  preferential 
discounts:  (9)  Trust  Fund  for  the  Study 
and  Development  of  Industrial  Parks 
(FIDEIN);  (10)  Bancomext  loans;  (11) 
delay  of  payments  on  loans;  (12)  delay 
of  payments  to  PEMEX  of  fuel  charges; 
and  (13)  import  duty  reductions  and 
exemptions. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  irom  three  respondents: 
Ceramica  Regiomonlana,  Ceramica  y 
Pisos  Industriales  de  Culiacan  and 
Industrias  Intercontinental  ("the 
respondents"). 

Comment  1:  The  respondents  contend 
that  the  Department  does  not  have  the 
legal  authority  to  impose  countervailing 
duties  on  ceramic  tile  from  Mexico  and 
must  revoke  the  countervailing  duty 
order. 

Effective  April  23, 1985,  the  date  of  the 
Understanding  between  the  United 
States  and  Mexico  Regarding  Subsidies 
and  Countervailing  Duties  ("the 
Understanding"),  the  United  States 
Trade  Representative  designated 
Mexico  "a  country  under  the 
Agreement"  as  defined  in  section  701  of 
the  Tariff  Act.  Since  Mexico  is  now  a 
"country  under  the  Agreement,"  section 
303  of  the  Tariff  Act  is  no  longer 
applicable  to  any  merchandise  from 
Mexico.  The  United  States  Trade 
Representative  did  not  exclude  existing 
countervailing  duty  orders  from  the 
application  of  "country  under  the 
Agreement"  status.  Therefore,  section 


701  entitles  Mexico  to  a  determination 
by  the  International  Trade  Commission 
("ITC")  that  the  subject  merchandise 
materially  injures  or  threatens  material 
injury  to  a  United  States  industry 
producing  a  like  product.  F'ursuant  to 
section  701,  the  Department  cannot 
impose  countervailing  duties  on  any 
merchandise  from  Mexico  without  an 
affirmative  ITC  injury  determination. 
Since  the  ITC  has  mdicated  that  it  does 
not  have  the  authority  to  conduct  an 
injury  investigation  on  merchandise 
already  subject  to  an  outstanding  order. 
the  Department  should  revoke  this 
order. 

Department  s  Position:  We  continue 
to  believe  that  we  cannot  revoke  this 
countervailing  duty  order  on  the  basis  of 
the  Understanding.  While  it  is  true  that 
the  United  States  Trade  Representative 
determined  on  April  23. 1985.  that 
Mexico  became  a  "country  under  the 
Agreement"  (50  FR  18335:  April  30. 
1985),  the  application  of  that  status  was 
limited  by  Article  5  of  the 
Understanding  to  countervailing  duty 
proceedings  which  had  not  progressed 
to  the  issuance  of  a  final  determination 
(and  simuJtaneous  order).  We  have 
confirmed  with  the  principal  U.S. 
negotiators  that  the  intent  of  Article  5 
was  to  exclude  from  the  application  of 
the  Understanding,  and  hence 
application  of  "country  under  the 
Agreement"  status.  counter\'ailing  duty 
orders  existing  before  April  23, 1985, 
Section  303  continues  to  apply  to  such 
orders. 

As  we  explained  in  several  other  fin.il 
results  notices,  we  believe  that  we  lack 
the  authority  to  revoke  any 
countervailing  duty  order  on  Mexican 
products  on  the  basis  of  the 
Understanding.  See.  eg.,  Certain  Iron- 
Metal  Construction  Castings  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrativp  Ri'view  (51  FR 
9698:  March  20,  1986),  Portland 
Hydraulic  Cement  and  Cement  Clinker 
from  Mexico:  Final  Results  of 
Counterviling  Duty  Admini.stration 
Review.  (51  FR  44501;  December  in. 
1986),  and  Portland  Hydraulic  Cement 
and  Cement  Clinker  from  Mexico;  Final 
Results  of  Counten'oiling  Duty 
Administrative  Review  (  53  P'R  18325; 
May  23.  1988). 

Comment  2:  The  respondents  maintain 
that  the  Department  is  in  error  by 
contending  that  the  injury  provision  of 
the  Understanding  affects  only 
countervailing  duty  orders  issued  after 
April  23, 1985.  In  a  recent  Court  of 
International  Trade  ("CIT')  decision, 
Cementos  Anahuac  del  Golfo,  S.A.  v. 

United  States.  12  CIT .  687 

F.Supp.  1558  (1988),  the  CIT  determined 
that  after  the  effective  date  of  the 


Understanding,  countervailing  duties 
could  only  be  imposed  on  Mexican 
merchandise  following  an  affirmative 
ITC  injury  determination,  regardless  of 
whether  the  countervailing  duty  order 
was  issued  before  or  after  the  effective 
date  of  the  Understanding.  The  CIT 
remanded  the  review,  instructing  the 
Department  to  follow  section  701  rather 
than  section  303  of  the  Tariff  Act.  The 
Department  should  do  the  same  in  this 
case. 

Department's  Position:  The  CTTs 
decision  in  Cementos  Anahuac  del 
Golfo.  S.A.  V.  United  States  {"Anahuac 
n  applies  only  to  Port/and  Hydraulic 
Cement  and  Cement  Clinker  from 
Mexico;  Final  Results  of  AdministrotJve 
Review  of  Countervailing  Duty  Order 
(50 FR  51732;  December  19  iw    which 
covered  the  period  July  1.  lyaa  through 
December  31, 1983.  Moreover,  we  are 
appealing  the  Anahuac  I  decision. 

The  respondents  ignore  an  even  more 
recent  decision  in  the  cement 
proceeding  Cementos  Anahuac  del 
Golfo.  S.A.  v  United  States,  Slip  Op.  88- 
75.  (June  9,  1988).  {"Anahuac  ir\  which 
.supports  our  position  that  the 
Understanding  does  not  require  an 
affirmative  injury  determination  for 
Mexican  countervailing  duty  orders 
issued  before  April  23, 1985. 

Comment  3:  The  respondents  contend 
that  the  Department's  failure  to  revoke 
this  order  is  inconsistent  with  past 
practice.  In  three  previous 
countervailing  duty  administrative 
reviews,  where  an  outstanding 
countervailing  duty  order  was  issued 
pursuant  to  section  303(a)(1).  Certain 
Fasteners  from  India;  Final  Results  of 
Administrative  Review  and  Partial 
Revocation  of  Countervailing  Duty 
Order  (47  FR  44129:  October  6. 1982). 
Certain  Scissors  and  Shears  from 
Brazil;  Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order  (50  FR  11927; 
March  28. 1985),  and  Carbon  Steel  Wire 
Rod  from  Trinidad  and  Tobago; 
Intention  to  Review  and  Preliminary 
Results  of  Changed  Circumstances; 
Administrative  Review  and  Tentative 
Determination  to  Revoke  Countervailing 
Duty  Order  (50  FR  19561:  May  9, 1985) 
the  Department  determined  that  it  did 
not  have  the  authority  to  impose 
countervailing  duties  when  events 
subsequent  to  the  issuance  of  the  order 
required  an  affirmative  ITC  injury 
determination  prior  to  imposition  of 
countervailing  duties. 

Merchandise  subject  to  an 
outstanding  countervailing  duty  order, 
issued  pursuant  to  section  303(aKl) 
without  benefit  of  an  ITC  injury 
determination,  is  entitled  to  an  injury 
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determination  when  there  is  a  change  in 
the  status  of  the  merchandise  or  the 


(18)  lose  An«el  Hernandez  Martinez 

(19)  Jose  Davilla  Torres 
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Baruch  Institute)  which  is  under 
consideration  by  the  South  Carolina 
Coastal  Council  for  nomination.  The 


public  limit  their  presentations  to  3-5 
minutes  in  length. 


Maryland  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
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determination  when  there  :s  a  change  in 
the  status  of  the  merchandise  or  the 
country.  Since  the  ITC  has  indicated 
that  it  does  not  have  the  authority  to 
conduct  an  injury  investigation 
concerning  merchandise  already  sub)ect 
to  countervailing  duty  orders,  the 
Department  has  in  the  past  concluded 
that  it  could  not  impose  countervailing 
duties  and  revoked,  or  preliminary 
determined  to  revoke,  the  order  effective 
the  date  the  affirmative  injury 
determination  became  a  requirement. 

Department's  Response:  In  the  cases 
cited  by  the  respondents,  the  United 
States  had  international  obligutions  with 
the  exporting  countries  based  on  their 
membership  in  the  General  Agreement 
on  Tariffs  and  Trade,  and  the 
merchandise  was  duty-free  during  the 
potential  assessment  period. 
Consequently,  the  Department 
determined  that  the  merchandise 
covered  by  the  countervailing  duty  order 
was  subject  to  section  303(a)(2)  of  the 
Tanff  Act.  None  of  the  precedents  cituJ 
by  the  respondents  is  analogous  to  this 
proceeding  because  ceramic  tile  from 
Mexico  is  not  duty-free  and,  therefore,  is 
not  subject  to  section  303(a)(:). 

Further,  as  explained  in  our  response 
to  Comment  1,  the  application  of 
"country  under  the  Agreement"  stdtus 
was  limited  by  Article  5  of  the 
Understanding  to  countervailing  duty 
proceedings  under  section  303  that  had 
not  progressed  to  the  issuance  of  a 
countervailing  duty  order  Additionally. 
the  CITs  decision  in  Anahuac  II 
supports  our  position. 

Fmal  Results  of  Review 

After  considering  all  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  zero  or  dc  nunimis  fur  36 
firms  and  4.28  percent  ad  valorem  for  ail 
other  firms  during  the  period  January  1. 
1986  through  December  31.  1986. 

The  following  36  firms  received  zero 
or  dp  minimis  benefits  dunra  the  period 
of  review: 

(1)  Augustin  Cedillo  Ruiz 

(2)  Alfonso  Cortez  Coroni'l 
( i|  Azulejos  Orion 
(4)  Benjamin  Chavez  Torres 
(f>)  Ceramica  San'a  ]u\d 

(6)  Dionicio  Sanchez  Cruz 

(7)  Eduardo  S,  Garcia  de  la  Pena 
(d)  Fernando  Espinosa  Sanchez 

(9)  Francisco  Almanza  Estrada 

(10)  Francisco  Gallegos  OliVdres 

(11)  Idelfonso  Chavez  Parga 

(12)  Ines  Bustos  Vargas 

(13)  Isabel  Cortez  Coronel 

(14)  lesus  Ambrosia  Garcia  R, 

(15)  jesus  Garza  Arocha 

(16)  jesus  Gallegos  01i\  a.'-ps 

(17)  jesus  Jimenez  Lucio 


(18)  Jose  Angel  Hernandez  Martinez 

(19)  Jose  Davilla  Torres 

(20)  Jose  Dolores  Herandez  Zaucedo 

(21)  Jose  R.  Echavarna 

(22)  Juan  Cortez  Coronel 

(23)  Juan  Rodriguez  Rocha 

(24)  Ladrillera  Monterrey 

(25)  Leopoldo  Montiel  Rincon 
(261  Luis  Najera  Luna 

(27)  Manual  Alvarez  Ramon 

(28)  Pablo  Cortez  Coronel 

(29)  Pedro  Lopez  Alonso 

l.iO)  Pisos  Coloniales  de  Mexico 

(31)  Reynold  Martinez  Chapa 

(32)  Rosendo  Rodriguez  Hernandez 

(33)  Sotero  Jalomo  Reyna 

(34)  Teofilo  Cavurrubias  Villareal 

(35)  Vincente  Jalomo  Reyna 

(36)  Zenon  Cortez  Coronel 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
36  firms  listed  above  and  to  assess 
countervailing  duties  of  4.28  percent  of 
the  f  o.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
January  1.  1966  and  on  or  before 
December  31.  1986, 

After  further  review  of  our  duty 
deposit  calculations,  we  find  that  the 
Costo  Porcentual  Promedio  (CPP)  rates 
on  which  we  base  our  benchmar!^  for 
duty  deposit  purposes  have  been  too 
volatile  to  measure  accurately  the 
current  benefit  from  the  FOMEX  pre- 
export  loans.  Therefore,  for  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  determine  that 
the  rates  are  the  same  as  the  review 
period  assessment  rates. 

The  Department  will  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a|(l)  of  the 
Tariff  Act,  on  shipments  of  this 
merchandise  from  the  36  firms  listed 
above  and  to  collect  a  cash  deposit  of 
estimated  countervailing  duties  of  4  28 
percent  of  the  fo.b.  invoice  price  on 
shipments  from  all  other  firms  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  and  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)|l) 
of  the  Tariff  Act  (19  U  S  C.  1675(a)(l )) 
and  section  355,22  of  the  Commerce 
Regulations  published  in  the  Federal 


Register  on  December  27, 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22) 

Tunothy  N.  Bergan. 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date;  May  2,  1989, 
|FR  Doc.  89-10996  Filed  5-8-B9;  8:45  am] 
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Exporters'  Textile  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  June  1, 
1989  at  2:00  p.m.  in  the  Conference  Room 
3407,  U.S,  Department  of  Commerce, 
14lh  &  Constitution  Avenue,  NW,. 
Washington,  DC  20230,  The  Committee 
advises  Department  of  Commerce 
officials  on  textile  and  apparel  export 
issues. 

agenda:  Review  of  export  data;  report 
on  conditions  in  the  export  market; 
review  of  Office  of  Textiles  and  Apparel 
export  expansion  activities;  and  other 
business. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
a\  ailable.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/377^324). 

Drtte:  May  3,  1989, 
James  H,  Babb. 
[}>•)'. j(y  Assistant  Secretary  for  Textiles  and 

|KR  Dor.,  89-nni  Filed  5-8-89;  H;45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

intent  To  Conduct  a  Pubiic  Meeting  on 
the  Sites  Being  Considered  for 
Nomination  as  Components  to  the 
South  Carolina  National  Estuarine 
Research  Reserve 

agency:  Marine  and  Estuarine 
Management  Division,  Office  of  Ocean 
and  Coastal  Resource  Management. 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Com.mprce. 
ACTION:  Public  meeting  notice, 

SUMMARY:  Notice  is  hereby  given  that 
the  South  Carolina  Coastal  Council,  of 
the  State  of  South  Carolina,  intends  to 
conduct  a  public  meeting  to  discuss  the 
proposed  nomination  of  one  of  two  sites 
as  components  in  a  South  Carolina 
National  Estuarine  Research  Reserve 
System  (SCNERRS).  This  public  meeting 
is  being  held  for  the  purpose  of  soliciting 
comments  about  the  North  Inlet  (Belle 


Baruch  Institute)  which  is  under 
consideration  by  the  South  Carolina 
Coastal  Council  for  nomination.  The 
State  of  South  Carolina's  completed  site 
nomination  package  will  be  submitted  to 
the  Marine  and  Estuarine  Management 
Division,  of  the  Office  of  Ocean  and 
Coastal  Resource  Management, 
National  Oceanic  and  Atmospheric 
Administration.  U.S,  Department  of 
Commerce,  which  administers  the 
National  Estuarine  Reserve  Research 
System.  Environmental  impact 
statements  and  draft  management  plans 
will  be  prepared  for  those  State 
nominated  sites  receiving  NOAA 
approval 

The  public  meeting  will  be  held  at  7:00 
p.m.  on  Wednesday,  May  17, 1989  at  the 
Winyah  Recreation  Center,  Highway 
521,  at  the  comer  of  Highmarket  and 
Dozier  Streets,  in  Georgetown.  South 
Carolina,  29440. 

Background 

The  State  of  South  Carolina  is 
identifying  estuarine  areas  in  an  effort 
to  establish  a  multi-site  system  for 
research  and  education  which 
adequately  represents  the  major 
estuarine  characteristics  of  the  South 
Carolina  coastal  zone.  Sites  ultimately 
designated  as  components  of  the 
SCNERR  will  be  used  to  study  the  South 
Carolina  estuarine  ecosystem,  as  well  as 
by  schools  and  the  general  public  for 
learning  about  estuarine  ecology  and 
related  issues.  The  two  sites  undergoing 
preliminary  evaluation  are;  Ashepoo- 
Comhabee-Edisto  (ACE)  River  Basin 
and  North  Inlet  (Belle  Baruch  Institute). 
A  public  meeting  was  held  for  the  ACE 
River  Basin  site  on  April  20. 1989  in 
Walterboro.  South  CaroUna.  Site 
selection  criteria  are  based  on 
ecological  represeufativeness,  value  for 
research  and  education  and  practical 
management  considerations. 

All  interested  individuals  are 
encouraged  to  attend  the  public  meeting. 
Invited  speakers  include  representatives 
of  the  South  Carolina  Coastal  Council. 
SCNEKR  Site  Selection  Advisory 
Committee,  and  NOAA.  Speakers  will 
describe  the  importance  of  the  proposed 
reserve  program  to  local,  regional  and/ 
or  statewide  environment  issues,  and 
the  opportunities  for  local  involvement 
in  reserve  operations  and  management. 
Public  comments  on  the  reserve  concept 
are  invited. 

An  information  packet  on  the 
proposed  South  Carolina  National 
Estuarine  Research  Reserve  will  be 
available  at  the  public  meeting. 
Speakers  are  asked  to  provide  a  written 
copy  of  their  statement  at  the  meeting.  It 
is  recommended  that  members  of  the 


public  limit  their  presentations  to  3-5 
minutes  in  length. 

Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  ManagementJ 

Estuarine  Sflnctuanns. 
Thomas  |.  .Vl<iginnis, 

Assistant  Administrator  for  Ocean  Sendees 
and  Coastal  Zone  Management 
Dated:  May  Z,  1989. 

[FR  Doc  8&-11078  Filed  5-8-89;  8:45  am] 
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Application  for  Marine  Mammals 
Permrt;  Dr.  Bruce  Mate  (P129H) 

Notice  IS  hereby  given  that  an 
Applicant  has  applied  in  due  furni  fur  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permit  (50  CFR  Parts  217-222). 

1.  Applicant:  Dr.  Bruce  R.  Mate, 
School  of  Oceanography.  Oregon  Slate 
University,  Newport.  Oregon  97365- 
5296. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Afarine 
Mammals: 


Nurlh  Atiantic  Ri|thl  whales  [Eubaheaa  glo- 

cialts) - _ _. 


30 
300 


unspecified  cetHccan  specimen  materials.. 

4.  Type  of  Take:  The  applicant 
proposes  to  radio  tag  right  whales  to 
determine  if  there  are  any  adverse 
effects  from  tag  and  to  determine  the 
daily  and  seasonal  movements  and  dive 
activity  patterns  of  individual  right 
whales.  .No  more  than  10  will  be  tagged 
in  any  one  year.  He  also  requests 
permission  to  import  cetacean  specimen 
materials  from  where  it  may  be 
available  taken  on  an  opportunistic 
basis. 

5.  Location  of  Activity:  North  Atlantic; 
.specifically  the  Great  South  Channel 
and  Gulf  of  Maine. 

6  Period  of  Activity:  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Manne 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors, 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  .National 
.Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Hwy.,  Room  7324,  Silver  Spring. 


Maryland  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  In  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1335  East  West  Hwy., 
Room  7324,  Silver  Spring,  Maryland 
20910-,  and  Director,  Northeast  Region. 
National  Marine  Fishenes  Service,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930. 

Date:  May  1, 1989. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  Notional  Manite  Fishenes 
Service. 

(FR  Doc.  89-10990  Filed  5-8-89:  8:45  amj 
Bn  ii«G  criw  jiio  :i  m 


tssuance  of  Marine  Mammals  PermH; 
Ms.  Karen  W.  Pryor  (Permit  No  6«§) 

On  January  6. 1989,  notice  was 
published  in  the  Federal  Register  (54  FR 
456]  that  an  application  (File  No.  438) 
had  been  filed  by  Karen  W.  Pryor,  44811 
South  East  166th  Street.  North  Bend. 
WA  98045,  to  import  and  conduct 
scientific  research  on  one  skeleton  of  a 
Commerson's  dolphin  (Cephalorhynchus 
commersonii). 

Notice  is  hereby  given  that  on  May  1. 
1989,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407],  and 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  and  scientific  research 
subject  to  certain  conditions  set  forth 
therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices; 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Highway.  Room  7330,  Silver  Spring. 
Maryland  20910; 

Director.  Alaska  Region,  National 
Marine  Fisheries  Service.  NOAA,  709 


I 
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West  9th  Street.  Federal  Bldg.  |urpau. 

Alaska  99802; 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  NOAA,  One 

Blackburn  Drive.  Gloucester. 

Massachusetts  01930; 
Director.  Northwest  Region.  National 

Marine  Fisheries  Service.  NOAA,  7600 

Sand  Point  Way,  NE..  BIN  C1570O 

Seattle.  Washington  98115; 
Director,  Southeast  Region,  National 

Marine  Fisheries  Service.  NOA.A.  9450 

Koger  Boulevard.  St.  Petersburg 

Florida  33702;  and 
Director,  Southwest  Region,  National 

Manne  Fisheries  Service,  NOAA.  300 

South  Ferry  Street.  Terminal  Island. 

California '90731-7451 

Date:  May  1   1989 
Nancy  Foster. 

Director.  Office  jf  Protected  Resourr.es  and 
Habitat  Programs.  .Motional  Marine  Fisheries 
Service. 
|FR  Doc.  89-10991  Filed  5-8-89;  8;45  am] 

BILLING  COOe  3S10-22-M 

Marine  Mammals;  Application  for 
Ptrmlt;  NMFS,  Southwest  Fisheries 
Center  (P77  #33) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  bv  the  Marine  Mammal 
Protection  Act  of  1972  |16  US.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  NMFS.  Southwest 
Fisheries  Center,  P  O  Box  271.  La  JoUa. 
California  92038-0271 

2.  Type  of  Permit:  Scientific  Research 

3.  S'ame  and  Number  of  Marine 
Mammals. 


Spotted  dolphin  [Stenello  attenuate] .....— ~....~. 

N«irthem  Oflshore  form -.  240 

Southern  Offshore  form - —  240 

Srmner  dolphin  [SleneIJa  longirosths] ~ — -. 

Edslem  form _„_„......  240 

Northern  Whitelielly  form — 240 

Southern  Whiteb«lly  form ~ -.  240 

Hdwaiian  form —  240 

Striped  dolphin  \Stenella  coeruleoalba] 

Northern  Tropical  form 240 

Southern  Tropical  form 240 

Common  dolphin  {Delphinus  delphis) .- 

Baia  Neritic  form - 240 

Northern  Tropical  form _™ — ~ ...  240 

Southern  Tropical  form . —.  240 

Fraser  J  dolphin  iLagenodelphis  hosei) — 80 

Bottlenose  dolprim  {Tursiops  sp.) - 

Inshore  form .. __..™__..~. — -..  240 

Off'.hore  form —  240 


Rough-tooihed  dolphin  (Ste/io  bredanensi$) 240 

Risso's  dolphin  {Grampus  griseus) —     80 

P\gmy  killer  whale  (Feresa  altenuata) 80 

Melon-headed   whale  [Peponocephala  elec- 
tro]  

Pacific  white-sided  dolphin  [Logenorhynchus 

obliguidens] - 

Uusky  dolphin  [Logenorhynchus  obscurus)...~. 


80 


Folse  killer  whale  [Pseudorca  crossidens] w> 

Shon-finned  pilot  whale  [Clobicephala  ma- 

crorhynchus) W 

Long-finned  pilot  whale  [Clobicephala  me- 

loena) "•••~ —  90 

Killer  whale  (Orcinua  orca) -. ..-.. — .--  60 

Burmeisler'g  porpoise  [Phocoena  spinipinnis)..  fiO 

4.  TypeofTake.-To  take  tissue 
samples  via  projectile  biopsies  from  the 
above  named  animals  that  are 
encountered  during  dolphin  surveys. 

5.  Location  of  Activity:  Eastern 
Tropical  Region 

6.  Period  of  Activity:  3  years 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors, 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Highway,  Silver  Spring.  Maryland 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries, 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway.  Room  7324.  Silver  Spring, 
.Maryland  20910;  and 
Director,  Southwest  Region.  .Natinnal 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island, 
California  90731. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Wildlife  Marine 
Fisheries  Service. 

Date:  May  1, 1989. 
[FR  Doc  89-10992  Filed  5-8-89;  8:45  amj 

BILLING  COOE  3Stl>-22-M 


Issuance  of  Marine  Mammals  Permit; 
John  G.  Shedd  Aquarium  (P396B) 

On  .■Xpril  8.  1988,  notice  was  published 
in  the  Federal  Register  (53  F  R.  11692) 
that  an  application  had  been  filed  by  the 
John  G,  Shedd  Aquarium,  1200  South 
Lakeshore  Drive,  Chicago,  Illinois  60605 
for  a  permit  to  import  six  (6)  false  killer 
whales  for  the  purpose  of  public  display. 


Notice  is  hereby  given  that  on  April 
28,  1989,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  subject  to  certain  conditions 
set  forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that  the 
Shedd  Aquarium  offers  an  acceptable 
program  for  education  or  conservation 
purposes.  The  Shedd  facilities  are  open 
to  the  public  on  a  regularly  scheduled 
basis  and  access  to  the  facilities  is  not 
limited  or  reptricted  other  than  by  the 
charging  of  an  admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices; 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1335  East  West 
Highway.  Rm.  7324,  Silver  Spring. 
Maryland  20910; 
Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  One 
Blackburn  Drive,  Gloucester. 
Massachusetts  01930; 
Director.  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg.  Florida 
33720; 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service.  NOAA,  7600 
Sand  Point  Way,  NE..  BIN  C15700, 
Seattle,  Washington,  98115;  and 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island. 
California  90731-7451. 
Dale;  April  28,  1989. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Progivms. 

|FR  Doc.  8<»-10993  Filed  5-8-89  8  45  am] 
BILLING  COOE  3S10-22-M 


National  Technical  Information  Service 

Intent  To  Grant  Exclusive  Patent 
License;  Academic  Catalyst  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Academic 
Catalyst  Corporation  having  a  place  of 
business  at  14  Madison  Avenue. 
Valhalla.  NY  10595,  an  exclusive  license 
in  the  United  States  to  practice  the 
invention  entitled  "Improved  Flan-Type 
Pudding,"  U.S.  Patent  Application  Serial 
Number  7-j03.328.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
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United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty -bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS,  Box  1423. 
Springfield.  VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  (703) 
487^650  or  by  writing  to  the  Order 
Department,  NTIS.  5285  Port  Royal 
Road.  Springfield,  VA  22161. 
Douglas  I.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Sen  ice.  U.S.  Department  of  Commerce. 
[PR  Doc,  89-11066  Filed  5-8-«9:  8:45  am] 

BILLING  COOE  3$10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

May  3,  1989 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  May  10. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 
Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 


The  current  li:nits  for  Cdtegories  347/ 
348.  445/446.  61 1  and  615  are  being 
adjustt  J  variously,  for  swing  and 
carryfotward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  1  extile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  .November  7, 1988).  Also 
see  53  FR  50276,  published  on  December 
14,  1988. 

1  he  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementation  of  Textile 

Agreements 

May  3.  1989. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washirj^fon,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6. 1988  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  Tliat  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 
produced  or  manufacturpd  in  the  People's 
Republic  of  China  and  exported  during  the 
period  which  be>;an  on  January  1.  1989  and 
extends  through  December  31, 1989. 

Effective  on  May  10. 1989,  the  directive  of 
December  6,  1988  is  being  amended  to  adjust 
the  current  hrruts  for  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories,  as  provided  under  the  terms  of  thf 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  89-11106  Filed  5-8-«»;  8.45  em) 

BILUNO  COM  MIO^DR  w 


Category 

Adjusted  i2-rTX5  limrt  ■ 

317,348 

445/446 

2.024,680  doipn. 
259  200  doren 

61 1 

615 

19,502.127  square  meleis 

'  The  limits  have  not  been  adjusted  to  account  Hx 

any  imports  exported  atler  DecemOOf  31.  1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


DEPARTMENT  OF  DEFENSE 

The  Joint  Staff:  Natior\ai  t-e'eose 
University  Transition  Piarr  r:g 
Conimittee  (Long  Corrr^i  'teei  Meeting 

agency:  joint  Stall.  Department  of 
Defense. 

act»oh:  Notice  of  meeting. 

summary:  The  Chairman.  Joint  Chiefs  of 
Sioif,  has  scheduled  a  meeting  of  the 
Long  Committee. 

DATE:  The  meeting  will  be  held  on  May 
31  and  June  1,1989. 

ADDRESS:  The  meeting  will  be  held  at 
the  Center  for  Naval  Analysis,  4401  Ford 
Road,  Alexandria.  Vircinia 

FOR  FURTHER  INFORMATtOn  r  ,,j N ■' A c T: 

Colonel  lorn  tiena,  hxecjt;\e  Assistant, 
Long  Committee,  J-7,  joint  Doctrine  and 
Education  Division.  Washington.  DC 
20318-7000.  To  reserve  space,  interested 
persons  should  phone  202-694-6489. 

8UPW.FMENT  ARV  INFORMATION:  The 

'-■"■■■,'  '•  •  v.\ ,;!  t;i  -  '..mining  the 
desirability  and  feasibility  of 
establishing  a  National  Center  for 
Strategic  Studies.  The  meeting  is  open  to 
the  public,  but  the  limited  space 
available  for  obser\  ers  will  be  allocated 
on  a  first-come,  first  served  basis. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaiaon 
Officer.  Deportment  of  Defense. 
May  4, 1989. 

[FR  Doc.  89-11099  Filed  5-6-89:  8:45  amJ 

MUJMG  COOE  MIO-OI-M 


Office  of  the  Secreisry 

Per  Diem.  Travel  and  Transportation 
Allowance  Committee,  Cl'.ar^ges  sr. 
Rates 

AGENCY  Department  of  Defense. 
ACTION  [Publication  of  changes  in  per 
diem  rates. 

SUMMARY  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  148.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  148  is  being  published 
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in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE   May  1,  1969. 
SUPPLCIKNTAIIY  IWOWMATION:  ThiSi 
document  gives  notice  of  chanj?es  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  [une  1, 1979.  Per  Diem  Bulletins 
published  perodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rales 
to  agencies  and  establishments  outside 
the  Department  of  Defense 

Maximum  per  Diem  Rates  for  Official 
Travel  in  Alaska.  Hawaii,  the  Com- 
monwealths OF  Puerto  Rico  and 
THE  Northern  Mariana  Islands  and 
Possessions  of  the  United  States 
BY  Federal  Government  Civiuan  Em- 
ployees 


LocaUty 


Rate 


Eflecnva 
dale 


Aiaska 

A dak  '  

A.ia«tuvuk  Past — 
Anchorage     

AtQasuK.. 
Batow  ... 
Betne(.. 
Settles  . 


CoKi  Bay 
Co4c)1ooi 

Co(*«ge         

Ccrdova -.. 

&lllng^am      

Dtitcfi  Hartxx-Unalaska 

Eielson  AFB 

Elmeodcxl ______ 

Pairtjanks  — _. — 

Pt  Ricfiardsoo ... 

Fl  WaiTwnght 

homer 

Juneau — 


Kaimai  National  Owk., 

Keoai  

Kelcfiihan       _ 

K.ng  Saimoo  '.„ 

KoOiak    

KotzBtJue  •    

Kuparuk  OMwM.. 
Morpfiy  Dome*.. 

NoataK 

Nor^e  ...______ 

Noorv* 

Peteriburq  _ 

Pont  Hope 

Pwrrt  Lay      

Prjdhoe  3ay__ 

Sand  Point  _. 

Seward 

Shernya  AFB  »  _ 

SJ^uf^gfsak    «••■ 

SKka-Mt  Edgecomtw 

Sitagway      1 

Spruca  Cape - 

Si  Mar/'s    

Tanana         .. 

Ijmiat      .,     . 

UnakaKteet 

vaidez  

Wainwrignt  

WaiKef  take 


«25 

01-01-«8 

140 

01-01-88 

125 

01-0' -88 

?15 

01-01-88 

t4« 

05-01-89 

135 

02-01-89 

•■0 

0'-0i  -88 

125 

02-0' -89 

122 

01-O'-68 

122 

02-0 '-8» 

143  i 

02-01-89 

114! 

01-01-88 

127 

01-01-88 

122  , 

02-01-89 

125  1 

01-01-88 

122  1 

02-01-89 

125' 

01-01-88 

122 

02-01-89 

12^ 

05-0 '-89 

11? 

02-01  89 

143 

C 1  -Q 1  -86 

119 

04-0' -88 

11i 

C2-01-89 

134 

01-0' -88 

118 

0l-O'-88 

143 

04-C1-88 

127 

01-01-88 

122 

02-01-89 

U3 

04-01-88 

129 

Cl-Ol-«fi 

143 

04-01-88 

119 

02-01-89 

160 

01-01-88 

179 

CI -01 -88 

121 

05-01-89 

'C3 

Ct-0'-88 

»i39 

02-01-89 

3C 

C 1  -C 1  -88 

'43 

O4-0'-88 

119 

02-01-89 

119 

02-01-89 

118 

01-01-88 

100 

01-01-88 

129 

01-01-^8 

16C 

01-01-88 

105 

01-01-88 

157 

05-01-89 

165 

01-01-88 

136 

01-01-88 

Maximum  per  Diem  Rates  for  Official 
Travel  (n  Alaska.  Hawaii,  the  Com- 
monwealths Of  Puerto  Rico  and 
THE  Northern  Mariana  Islands  and 
Possessions  of  the  United  States 
BY  Federal  Government  Civilian  Em- 
ployees—Con  unoed 


LocaMy 


WrangeH 


Rale 


09W »  * 

AiTwrican  Sannoa 

Guam,  Ml „., 

•■lawair 

Island  o<  Hawax  Hilo  .... 

•siand  ot  Haiiraii  Otfier , 

Island  ot  Kaui 

isiard  oi  ^'■j'd  ' 

island  oi  Maui  Kihei: 
C4^01-12   19 
12  20— 03-31  

Siarxj  0*  Maiji  Ottier 

iiard  at  Oafiu 

Otnef        __.. 

Jonnslon  Atoli  "  

MtOway  Is'ands  ' 

NothpfH  Manana  Islands: 

Rota      _„ -. 

Saipan  _._. 

Timan _. 

Otner  

Puerto  Rco; 

Bayamoo: 

05- 1 6—  1 2-1 5 __ 

12-16—05-15 

CafObna; 

05- 16- 12-15-. _ 

12-1^—06-15  

^atardo  (tactudm^  LuquWo): 

:js-i6— 12-15  -  

12-1 6—05- 1 5 

>^>      Bocnanan    (Ind    GSA 
Sefv  Ct(  Guaynatxj): 

06-16—12-15       

'2- '6 — 0^'5      

Roosevelt  Roadi- 

05-18-12-15 

12  1 6—05- 1 5 

Sattana  S«ca 

,.>^  16—12-15 

'2-  ; 6— 05-15  

San    Juan    (IncI    San    Juan 
Coast  Guard  Units): 

OS- '  6—  1 2-15 

12-16—05-15 

Otner 

virgm  islands  ol  the  U.Sj 

05-01  -1 1-30 

1 2-01  —04-30 

WaKe  island  • 


All  Other  Localities 


11& 
110 
94 
102 
129 

76 

99 

142 

13 

135 
147 

99 
126 
99 
35 
13 

76 

115 

68 

20 


133 
163 

133 
163 

133 

163 


133 
163 

133 
163 

133 
163 


EHective 
dale 


02-01-89 
01-01-88 
02-01-89 
05-01-89 

05-01-89 

05-01-89 
05-01-89 
06-01-89 
05-01-89 

05-01-89 
12-20-89 
05-01-89 
05-01 -89 
05-01-89 
02-01-89 
01-01-88 

01-01-88 
02-01-89 
01-01-88 
01-01-88 


11-01-88 
12-16-88 

11-01-88 
12-16-88 

11-01-88 
12-16-88 


11-01-88 
12-16-88 

11-01-88 
12-16-88 

n-ot-ee 

12-16-88 


133  I  11-01-68 
163  I  12-16-88 
121        n-01-88 


144 

180 

21 

20 


05-01-88 
01-01-88 
04-01 -89 
01-01-88 


'  Comrr>efciai  facilities  are  not  available  The  per 
diern  rate  ojvers  charges  'or  rrieals  m  available 
tscmties  plus  an  additiona*  aiiowar-ce  'or  mctdental 
expenses  arxl  wit  tse  increased  t)y  Oie  amount  paid 
lor  ocverinent  quarters  Cy  She  traveler  For  Adak. 
AiasKa  or  any  day  *ifmr\  Gov«r"T-Tent  quarters  are 
not  jsed  and  quansfs  ate  oblairied  a)  a  construclion 
came  a  daily  travel  par  djem  allov»ance  ol  $69  is 
prescntted  lo  cover  the  costs  o*  lodgir-g,  moais  and 
incidental  e«oenses 

'  Comf-XKCiaJ  tac'lities  are  rx>i  available  Only  Gov- 
emnie»Tt-owr>ed  af>d  corrtr'^c'or  operated  quarters 
a."d  mess  an  avaitabiB  at  ttMS  'ocairty  t^is  per  diem 
'ale  IS  ttx>  amouni  necessary  to  defray  the  cost  ot 
lOdginq.  meals  arW  irxadantai  expenses 

'On  any  day  «nen  US  Government  o'  contractor 
ouane'5  am  (JS  Government  or  contractor  messing 
facilities  are  us<?d  a  per  dtem  rate  of  $'3  is  pre- 
served lo  cover  meats  arxJ  inc<lenial  expenses  at 
Shemva  A'^B  a'''d  ine  toHowif^q  Air  Force  Stations. 
Cape  LisOurne  Cape  Newenriam,  Cape  Romanzof. 
Clear  Fort  Vunon  Galena  moian  Mountain,  King 
Salmon  Sparrevonn  Tataima  and  I'm  City  This  rate 
will  De  increased  Ov  tne  amount  paid  'O'  CS  Govern- 


ment or  contractor  quarters  and  by  54  lor  each  meal 
procured  at  a  commercial  faality  The  rates  of  per 
diem  presented  herein  apply  trom  0001  on  the  day 
after  arrtvai  through  2400  on  the  first  day  prior  to  the 
day  o(  departure 

*  On  any  day  wtien  US  Government  or  contractor 
quarters  and  US  Government  or  contractor  messing 
laciJities  ai^  used  a  per  diem  rale  of  S34  is  pre- 
scribed to  cover  n-ieals  and  incidental  expenses  at 
Amchrtka  tetand.  Alaska.  This  rate  wiH  t>e  increased 
by  the  amount  paid  lor  US  Government  or  contractor 
quartars  and  by  $10  (or  each  meal  procured  al  a 
commercial  facilily.  The  rates  of  per  diem  prescribed 
nerem  apply  from  0001  on  the  day  atler  arnval 
through  2400  on  the  day  prior  to  the  day  ol  depar- 
ture 

L.M.  Bynum,! 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  4.  1989 

(FR  Doc.  89-11098  Fileti  5-&-89;  8  45  ani| 
BILUNG  CODE  3S10-01-M 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  G- 1 2 1 49-00 1  et  al.  I 

Applications  for  Certificates, 
Abandonment  of  Service  and 
Amendment  of  Certificates  ' 

.May  4. 1989. 

Take  notice  that  each  of  the 
Apphcants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
ibandon  seri-icc  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  18, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DD  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
§§  385.211,  .214),  All  protests  filed  with 
the  Commission  will  be  considerfrd  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  interv'ene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashcil. 
Secretary. 


Docket  No  and  dated  tiled 


Applicant 


Purc^.aser  ar>d  tocation 


G- 121 49-001,  C.  Apr   10,1989 


OXY  USA  fnc    p  0   Bex  ^00   T.jisa,  OK    Colorado   Interstate  Gas  Co..   Mocair^e 
74  ^  02  FM^d.  Beaver  County,  OK. 


Description 


CI89- 343-000,     (CI73-309),     8,  ■  Phillips    66    Natural    Go      900-G    Piara     Transweste"!    Pipeline   Co.,    Panhandte- 

Mar  17,1989.  Office,  BuMding.  Bartlesville  Ok  74004  Htxj-^ion  Ar.^.a  va-'ous  Cj->un!'<?s,  TX. 


CI89-360-000,  E,  Apr   12.1989     .1  Sun  Exptoration  and  Production  Co.,  P  O     Arkia   Energy    Resources,   a  (ivision  of 

Box  2880  Dallas,  TX  7522'-5055  ArVla.  Irx: ,  Chentere  Creek  Unit,  Oua- 

chita Par'Sh   LA 

CI89-367-000,     (0179-428)      B,     Maxus  Exploration  Co..  717  N    Mamvood     Texas    Gas    Transmtsson    Corp,    North 

St,  Suite  3100,  Dallas.  TX  75201  Maunce  F^Md,  Lafayette  Parish.  LA. 


Apr   17,  1989, 


Filing   Code:    A— Initial  Service;   B— Abandonment,   C— Amendment   fo   add   aaeaae,   D— Amendment   to  detete 
Succession 


Appkcation  to  add  aceaQe  previously 
cxjvered  by  the  operator  Harmnon 
Brothers.  Ltd 

Appkcaboo  lo  atwndon  an  exchange  ar- 
rangeiwenl  wt«ch  both  parties  stale  « 
uneoononiKal  The  conuact  terminated 
•ffedive  2-26-8e  ami  nentter  pwty 
nvishes  to  rartegobate  the  comract 

Acreage  acquired  2-1-68  from  Sarrtson 
Resources  Company. 

Deptelion. 


acreage:  E— Total  Successwn.  F— Partial 


[FR  Doc.  89-11058  Filed  5-6-89;  8;45  am) 

BILLIttG  CODE  6717-01-M 

(Docket  No.  CI89-259-000  et  al.] 

Tenneco  Oil  Co.,  et  al.  Application  for 
Termination  of  Certificates  ' 

May  4,  1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  a  certificate  as  described 
herein,  all  as  more  fully  described  in  the 
respective  applications  which  are  on  file 


With  the  Commission  and  optn  'o  public 
inspection. 

Any  person  desiring  to  tie  heurd  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  Ma>  18, 
1989,  file  with  the  Federwl  Energy 
Regulatory  Commission,  WashmK'on 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  ConimisHion  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Secretary. 

Filing  Code 

A— Initial  Service,  B — Abandonment. 
C — Amendment  to  add  acreage.  D — 
Amendment  to  delete  acreage.  E — Total 
Succession,  and  F — Partial  Succession. 


Doctiel  No.  and  \ 
Date  Filed       ; 


Applicant 


Purchaser  arxJ  Location 


CI89-269-000 

(0184-259)  D 

1-23-89 
CI8S-356-000 

(CI77-841)  D 

4-5-89 
CI89-357-000 

(CI7B-399)  D 

4-5-89 
CI89-359-000 

(CI66-9  9)  D 

4-10-89. 
CI89-362-000 

(CI70-932- 

001)  D4-11- 

89 
€183-363-000 

(C163-990)  D 

4-13-89. 
CI89-364-000 

{G-11898)D 

4-13-89 
CI89-365-000 

(C;  78-636)  D 

4-17-89. 
0189-366-000 

(CI61-1500) 

0  4-17-89 


I  Tenneco  Oil  Company,  PO  Box  25211,  hoijS 
j      ton,  TX  77252 

i 

;  Chevron  USA     inc     PC   Box  3725,  Houston, 

j       TX  77253 


Chevron  USA,  Inr 


Mobil  Oil  Expiora'ion  &  Producing  Southeast 
Inc,  12450  Greenspoml  E> ,  KDuSIor,  TX 
77060 

BHP  Petroleum  Company  Inc.,  5847  San 
Felipe,  Suite  3600,  Houston  TX  77057. 


BHP  Petroleum  Company  Inc.. 


Chevron  U  S.A.,  Inc. 


ARCO  Oil  and  Gas  Company  Division  of  Allan 
t)C  Richtield  Company  PO  Box  2819, 
Dallas,  TX  75221 

ARCO  Oil  and  Gas  Company  Division  of  ^tlarv 
tic  Richfield  Compary 


Panhdndie  Eas'em  Pipe  Line  Corrtpany,  Greerv 
wood,  et  at  F* ids  Morton,  et  at.  Counties, 
Kansas 

Williams  Natural  Gas  i>jmpany,  Hewms  ReW 
Chautauqua  Ccxj-rv  Kar.sas, 

Williams  Natural  Gas  Company.  Hewirw  Field, 
ChautauQua  Counrv  "ansas 

Texas  Eastern  i-ar-smisyc  Corooration. 
Rayne  Field  A,,ao.a  Pansh   L-Xjisiafia 

ANR  Pipeline  Corr.pany  East  Campt)efl  and 
Cedar  Date  Fields  Ma.ior  and  Wood*ard 
Counties,  Ontahoma 

Tennessee  Gas  Pipeline  Comparry,  South 
Barosa  FieW  Starr  County,  Texas 

Phillips  66  Natural  Gas  Comparry.  Panhandle 

East  Field,  Gray  County.  Texas. 

El  Paso  Natural  Gas  Corripany,  Block  A-34 
Field  Andrews  County,  Texas. 

West  Texas  Gathenng  Company.  Emperor 
Fie'd  ii\  inkier  Courrty.  Texas. 


Oescnption 


Ass<gr>ed  d-1-86  lo  Beresco  Properties.  Itk. 
Assigned  6-19-85  to  The  Judy  Company  mc 
Assigned  6-19-85  lo  The  Judy  Compa^iy  Inc. 
Assigned  11-1-88  to  LGS  Exptoration,  Inc. 


I 


Assigned  12-1-80  to  Graham-Michaefe  Corpo- 
ration. 


Asstgned  8-8-85  to  TNT  Petroleun  Con^twiy 
Assigned  2-1-61  to  Camps,  Inc. 


Assigned  1-1-67  to  Hondo  Oi  A  Gas  Conpa- 
ny. 

Assigned  1-1-67  to  Hondo  Oil  A  Gas  Conva- 
ny. 


■  This  notice  dofs  not  provide  for  oonsolidatiaa 

for  hearing  of  the  several  matters  covered  I 


'  This  notice  does  not  provide  for  consolidation 
j   for  heiuing  of  (he  several  mailers  covered  herein. 
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Dockai  t*o  and 
Date  Filed 


Apoticart 


CJ89-36»-000      ,  Oevro''  t^  S^    .nc 
(076-674)  D 
4-17-89 


Purchasef  and  LocatKxi 


Descnption 


Afkia  Enetgy  Resoufces    a  Ovwon  of  Artila,  I  Assigned    6-1-84    to    Texas    Utilities    Mining 

loc  ,  Cartnaije  ^leW  Panoia  County,  Texas  Company 


|FR  Doc  ee-n060  Filed  5-a-89:  8  45  am] 
BILLMQ  COOC  (7ir-et-M 

(Docfcat  No*.  ST«»-246«-000  vt  al.  1 

MidCofl  Texas  Pipeline  Corp.;  Self- 
Impiefnenting  Transactions 

May  4,  1989. 

Take  notice  that  the  following 
transactions  have  been  reported  to  t.he 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission  s 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).' 

The  "Recipient"  column  m  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pip«.:line 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 


'  Noiice  of  a  trunsiiction  does  not  constitute  a 
d^l^rmmdtion  that  it>e  lertns  and  conditions  of  Itie 

pnjposed  service  wiil  be  sppr'ned  or  that  the 
nnliced  filing  is   r;  cdmij',  ir.i.c  w.ih  the 
ComTi:-.mon's  R>-2^!..':i  -< 


§  284  102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA, 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipehne  pursuant  to  §  284.122  of  the 
Commission  9  Regulations  and  section 
311  (a If 2)  of  the  NGPA,  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
§  284.123(bK2),  the  table  lists  the 
pro(X)sed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission  on  or  before  May  23. 1989. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284  142  of  the 
Commissions  Regulations  and  section 
3n(bl  of  the  NCf'.'X   Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147[dj  of 
the  Commission's  Regulations. 


An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
Regulations. 

A  "G(LT)"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipehne  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
Regulations. 

A  "GIHT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Minshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
Regulations. 
Lois  D.  Cash«U, 
Secretary. 


DocKet 
nunbef  ' 


Transportef' Seller 


ST89-2466 
STe9-2467 

S'99-2468 
ST9S-2469 
5^89-24  70 
S'e9-2471 
S'' 89-2472 
ST8&-2473 
3^39-2474 
ST39-2475 
ST89-2476 
ST89-2477 
ST99-2178 
5789-2479 
ST89-2180 
S"f  89-2481 
&T89-2482 
ST89-2483 
S'89-2484 
5^89-2485 
ST89-24a6 
ST89-2487 
5^89-2488 
STB9-2499 
ST89-2490 
ST89-2491 
ST89-2492 
STS9-249J 
ST89-2494 


M<3con  ■'exas  Pipeline  Co(p.... 

Ong  Transrussjor  Co ^ 

Org  Transmission  Co 

Vaiero  Transruss.on,  L.P 

VaKJro  Transmission   LP 

Viie'O  '■'ans.T^iSSion,  LP 

Vaie'o '''^ans'nission   LP 

Vataro  TransmisscK^  LP . 

Norhem  Bofde/  Pipenre  Co- 
Noftnern  Natu'al  Gas  Oo 


No^7^efn  Natj'a)  Gas  Co > 

Ong  Transmissior  Co > 

Louisiana  w&sou':es  Co 

Enogex  inc      

Enogex  tnc  .  ._«»~..~-~~ — ~ 
E'xjqex  inc 


Recipient 


Natural  Gaa  Plpeiine  Co.  o(  America.. 
Cafcook  Pipeline  Co 


Tennessee  Gas  P'pe'ine  Co., 

Mid  Louisiana  Gas  Go      - 

Ong  Trans,'^isSion  Co      

T'a.-isweste'^  Pipeime  Co  — 
HorV^aw  Natural  Gas  Co  .™, 

Oasis  Pipe  L.ne  Co      „-.. 

Oasis  Gas  P'oe  ime  Co ™, 

Oasis  Pipe  Line  Zo  »., 

MoijSton  Pip«  Line  Co 

Houston  Pipe  une  Co  

wo<j5!on  Pipe  Line  Co 

M,ous'on  Pipe  Line  Co 

H  busier  Pipe  Line  Co 

Casis  Ppe  Line  Co... — 


Aiscofisin  Powef  ani3  nqM  Co~ 

Tnjmiine  'jas  '  ,:  ~. 

Termesse^  '.jas  =ip«iine  ::  ^- 

Texas  tas'^'"   ■  ^jnimission  Coip 

El  Past:.  N.i'im  jao  Co — 

B  Paao  MatLrs!  Gas  Co 

Tennessee  Gas  Pipeiioe  Co 

Enron  Ciai  VtarKetioq.  inc — 

Ha.'io>j>>'  I -"'efgv  'nc  

Matuf  31  Gas  Pipeline  Co  ot  America.. 

Ponticnanfam  Natuiai  Gas  System 

Phillips  'Gas  P'Cf'iie  Co  

PTuHips  G,3S  Picieiin*  Co 

Arkia  Energy  flesource* _ 

Mii,„he!i  Vta,'»>H;i^it!  Co 

Penrroil  Gas  Ma-Xeting  Corp — 

v\  Hiams  Natural  Gas  Co 

S.?i.tnt>fn  ~ai  '..rnia  Gas  Co 

Ciooia  C'jrp  — __ — 

&|  Paso  Matu,-ai  Gas  Co 

Nortfiem  Natural  Gas  Co...- -.. 

El  Paso  Natural  Gas  Co 

Black  Martin  Pipeline  Co 

United  Gaa  Pipe  Una  Co 

United  Gaa  Pipe  Una  Co ~ 

Taxaa  EaaAm  Transmission  Corp 

Tenrwaseo  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 


Date  filed       Sutjpan 


Expiration 
date' 


03-C1-89 
03-01-89 
03-01-89 
03-C1-89 
03-01-89 
03-01-89 
03-01-89 
03-01 -89 
03-01-69 
03-01-89 
03-01-89 
03-01-89 
03-01-89 
03-01-89 
03-01-89 
03-01-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 


C 

c 
c 
c 
c 
c 
c 
c 

G 

G-S 

G-S 

C 

C 

C 

C 

C 

G-S 

G-S 

C 

8 

G-S 

C 

C 

C 

C 

C 

C 

C 

1^ 


07-29-«9 
07-29-89 


07-29-89 

07-29-89 
07-29-89 
07-29-89 
07-29-89 


07-30-89 


Transportation 
rate  (c-'MWBtu) 


24.32 
24.32 


2432 

2643 
28  50 
28  50 
28  50 


24,32 


Docket 
number ' 


ST89-2496 
ST89-2497 
ST89-2498 
ST89-2499 
ST89-2500 
ST89-2601 
ST89-2502 
ST89-2503 
ST89-2504 
ST89-2505 
ST89-2506 
ST89-2507 
ST89-250e 
ST89-2509 
ST89-2510 
ST89-2511 
ST89-2512 
ST89-2513 
STa9-2514 
ST89-2515 
ST89-2516 
ST89-2517 
ST89-2518 
ST89-2519 
STa9-2520 
ST89-2521 
ST89-2522 
ST89-2523 
ST89-2524 
ST89-2525 
ST89-2526 
ST89-2527 
Sre9-2528 
ST89-2529 
ST89-2530 
ST89-2531 
ST89-2532 
ST89-2533 
ST89-2534 
ST89-2535 
ST89-2536 
ST89-2537 
ST89-2538 
ST89-2539 
ST89-2540 
ST89-2541 
ST89-2542 
ST89-2543 
ST89-2544 
ST89-2545 
ST89-2546 
ST89-2547 
ST89-2548 
ST89-2549 
ST89-2550 
ST89-2551 
ST89-2552 
ST89-2553 
ST89-2654 
ST89-2555 
ST89-2556 
ST89-2557 
$•^89-2558 
ST89-2559 
ST89-2560 
ST89-2561 
ST89-2562 
ST89-2563 
ST89-2564 
STe9-2565 
ET89-2566 
ST89-2567 
S-E9-2568 
ST89-2569 
ST89-2570 
ST89-2571 
ST89-2572 
STe9-2573 
ST89-2574 
ST89-2575 
ST89-2576 


Transpofter/Sellef 


Recipient 


Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co  ol  ArrMnca..- 

Natural  Gas  Pipeline  Co.  of  Anwnca 

Natural  Gas  Pipeline  Co.  ot  Arrferica..- 

Pantiandle  Eastern  Pipe  Line  Co 

Pantiarxjle  Eastern  Pipe  Une  Co „.. 

Pantiandie  Eastern  Pipe  Une  Co 

Panharxlle  Eastern  Pipe  Line  Co 

Cotorado  Interstate  Gas  Co 

Oaais  Pipe  Line  Co __ 

Houston  Pipe  Line  Co 


Houston  Pipe  Lme  Co  — 

Houston  Pipe  Une  Co  — 

Transcontinenlal  Gas  Pipe  Ijne  Corp . 
Transcontinental  Gas  Ppe  Ijne  Corp . 
Transcontinental  Gas  Ppe  Lme  Corp . 
Transcontinental  Gas  Pipe  Line  Corp . 
Tranacontmental  Gas  Pipe  Ur>e  Corp . 

Morawe  Rpefcne  Co — 

Texas  Eastern  Transmission  Corp.— . 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Lir>e  Co 

United  Gas  Pipe  Une  Co ... 
Un«ed  Gas  Pipe  Une  Co  ..- 
United  Gas  Pipe  Line  Co  ... 
United  Gas  Pipe  Une  Co . 

Trunkline  Gas  Co 

Tn^iKline  Gas  Co  ...„._.... 


Norltiern  Illinois  Gas  Co 

Peoples  Gas  Ughi  S  Coke  Co. 
Texas  Industna)  Energy  Co.. 
Norttiern  Illinois  Gas  Co... 

Amgas,  inc 

Ptiilhps  Natural  Gas  Co.... 
Mobil  Natural  Gaa.  tnc— — 


Citizens  Gas  Fuel  Co... 

MGTC,  Inc.. _ 

Norttiern  Natural  Gas  Co ._ _ 

Texas  Eastern  Transmission  Corp 
Natural  Gas  Pipeline  Co  ol 
Tennessee  Gas  Pipeine  Co 
Enron  Gas  Martiemg.  Inc  .._ 

Atlanta  Gas  Light  Co 

Citizens  Gas  Supply  Corp.-. 
Oty  of  Union 
Crty  of  Greer 


ARCO  O*  A  Gas  Co 

Coastal  States  Gas  Transmission  Co... 

Midcon  Marketing  Corp 

Ptioenix  Gas  Pipeline  Co. 


Trtjnkine  Gas  Co ...._ 

Tnjnkline  Gas  Co 

Trunkline  Gas  Co 

Tnnkline  Gas  Co 

Panhandle  Eastern  Pipe  Une  Co..._ 

Pantiandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co  — 
Panhandle  Eastern  Pipe  Une  Co  — 
Panhandle  Eastern  Pipe  Line  Co  — 

Panhandle  Eastern  Pipe  Une  Co 

Panfiandle  Eastern  Pipe  Line  Co.  ... 
Panhandle  Eastern  Pipe  Lme  Co — 
ANR  Pipeline  Co 


Hou-ston  Gas  EKftarwe  Corp- 

Sabioe  Desoto  Pipeline  Co., 

Louisiana  State  Gas  Corp _ „ 

"^exas  Gas  Marketing   inc 

Amencan  Central  Gas  Mametirnj  Co.- 

A^<R  Gatnenng  Co 

Exxon  Corp      „ 

Eastei  Gas  Transmission  Co    

American  Central  Gas  Marketing  Co.- 

Exxon  Corp .„ 

Amaas  Inc 

KPL  Gas  Service  Co.-— 

Amgas  Inc        -.——___ 

jn,,-,"  Electric  Co 

'.J'liO^  Electric  Co ____________ 

Illinois  Power  'Zo      

Phtiiirs  Natu'ai  Gas  Go 

A^ioas   inc  ......___^ 


Lrie'gy.  Inc. 


ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  Pipeline  Cc . 
ANR  Pipelir>e  Co 
AfvW  PipekneCo 
ANR  Pipeiine  Co 
ANR  P^iekne  Co 
ANR  Pipedne  Co 
ANR  Pipefcne  Co 
ANR  Pipeline  Co . 

ANR  Pipeline  Co 

Natural  Gas  Pipeline  Cx3  of  America 

United  Texas  Transmission  Co  ._ 

United  Texas  Transmission  Co_i.._ _.. 

Southern  Natural  Gas  Co _ 

South  Georgia  Natural  Gas  Co — 

South  Gecrgia  Natural  Gas  Co 

South  Georgia  Natural  Gas  Co. 
South  Georgia  Natural  Gas  Co- 

Southern  Natural  Gas  Co 

Delhi  Gas  Pipeline  Corp., 
Delhi  Gas  Pipeline  Corp. 

Delhi  Gas  Pipehne  Corp 

United  Texas  Transmission  Co 

Lone  Star  Gas  Co  

Transcontinental  Gas  Pipe  Line  Corp... 
Transconfcnerual  Gas  Pipe  Line  Corp ... 
Transconttfiental  Gas  Pipe  Une  Corp  — 

Tennessee  Gas  Pipeline  Co 

Cokjmbta  Gulf  Transmission  Co 

Williams  Natural  Gas  Co „_-_-_ 

Williams  Natural  Gas  Co 

Wilkams  Nataral  Gas  Co 

WiHiams  NaUirai  Gas  Co_ 
Wilkams  Natural  Gas  Co._ 
Williams  Natural  Gas  Go... 

Houston  Pipe  Line  Co 

Panhandle  Gas  Co 

Texas  Gas  Transmission  Corp.. 
Texas  Gas  Transmission  Corp.. 


A  =1^  :  On  i  Gas  Co ____ 

Amotc  P'oauction  Go_— — . 

ARCC  Oil  &  Gas  Co 

Michigan  Consoiiaated  Gas  Co_ 

ARCO  Oii  &  Gas  Co 

Consume'S  Power  Co ___ 

Centran  Corp  

MiOwesl  Gas  Go 


Norttiern  itUnois  Gas  Co.- 

PSi,  Inc 


Northern  Illinois  Gas  Co 

M,%,:;  :rii'a>t3'e  Pipeline  Co. 

\a:,-'.'iii"  ..->3',  "'o      _ 

Flonoa    -lib  '-.arrwrwis 
Enro"  GaS  Ma'».eD'ic,. 

City  0!  Moultrie 

C^of  Adel 


>x.  atal. 


City  of  Baintridae 

City  ol  Thc>mas»ilJe 

Guartfcan  inoust-iai  Coip 

Natural  Gas  ^ipeime  Co.  o<  America- 

Norttiern  f^atu-ai  Gas  Co 

United  Gas  Pipe  L  ne  Co 

Unitc-<.i  Gas  Pipt  Ur>e  Co  .  ei  al 

Lone  Star  Gas  Go  o*  'exas __ 

Humble  Gas  Sysl^m,  Inc 

Dow  Pipeline  Co- 


Date  tiled 


City  of  Lsubngton 

Texaa  Eastern  Transr-ii;,5,..jr  "xp 

Alabama-Temsssse  f>iatura<  oas  Co.. 

Industriai  Gas  Marti^ing 

PetroWe  Corp _ _ 

Weyertiaeusor  Paper  Co.. 


Enron  Gas  Marketing.  Irx: 

Boyd  Rosene  &  Assooates 

Enogex  Inc _ — 

Orange  and  Rockland  UtMes.  Inc — 
Orange  and  RocMand  Utilities.  Inc  — 

Cartess  Resources,  toe 

Access  Energy  Pipeline  Corp 


03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-W 
03-02-M 
03-O2-«e 
O3-(a-60 
03-O2-48 
03-02-69 
03-0l2-«9 
03-02-89 
03-02-89 
03-02-89 
03-03-88 
03-03-88 
03-03-89 
03-03-89 
03-02-60 
03-02-86 
03-02-86 
03-02-66 
03-02-89 
03-02-86 
03-02-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-03-89 
03-02-89 
03-02-86 
03-02-89 
03-02-88 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 
03-02-89 

J  03-03-80 
03-03-88 

.  03-03-89 
03-03-89 

.   03-03-89 

.   03-03-89 

.  03-03-89 
03-03-89 
03-03-89 
03-06-66 
03-06-89 
03-06-89 
03-06-69 
03-06-89 

4  03-06-89 
03-06-89 
03-06-89 
03-06-89 
03-06-89 

..  03-06-89 
03-06-89 
03-06-89 
03-06-89 
03-06-89 
03-06-89 
03-07-89 

.  03-07-89 
03-07-89 
03-07-89 


S4i]pwl 


B 

8 

B 

B 

G-S 

G-S 

&-S 

8 

B 

C 

c 
c 
c 

G-S 

B 

G-S 

B 

8 

G-S 

S 

G-S 

G-S 

G-S 

S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

G-S 

8 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

B 

8 

G-S 

B 

8 

C 

c 

G-S 

B 

B 

B 

B 

G-S 

C 

C 

c 
c 

C 

B 

B 

B 

G 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

C 

0 

G-S 

B 


Expiration 
date' 


Transportation 
rate  (c/MMBtuI 


BEST  COPY  AVAILABLE 
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Docket 
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Transporter/Seller 


Recipienl 


Date  filed 


Subpart 


Expiration 
date' 


Transportation 
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T 


OockM 
nurrom  ' 


Trarspoflef  /  Seitef 


f<ecipteol 


Date  hted  I     Subpart 


Expvalioo  I    Transportatiori 
date'        rale  (c/MMBiu) 


ST89-2577 
Sr8»-2578 
ST8&-2579 
ST89-25eO 

S'ss-aset 

ST89-2582 

ST99-2563 

ST89-2584 

ST8»-26e5 

STB9-25e« 

ST89-2587 

ST8»-2Sae 

ST89-25e« 

ST89-2590 

ST8»-2591 

ST89-2592 

ST89-2593 

ST89-2594 

ST89-2596 

ST89-2596 

ST89-2597 

ST89-2598 

STe»-2599 

ST89-2«00  : 

Sf89-2€01 

ST89-2602  i 

ST89-2e03 

S"^89-2604  1 

ST89-2606  1 

STB9-260e 

5^89-2607 

ST89-260e  i 

S"^89-2«09 

S'' 89-2610 

ST89-2«1t   ^ 

ST89-2612  i 

ST89-2613 

ST89-2614 

ST8ft-26l5 

ST89-2ei6 

ST89-2«18 

ST89-2ei9 

ST89-2620 

ST99-2621 

ST89-2622 

ST8»-2«23 

ST89-2624 

ST89-2626 

ST89-262« 

ST89-2627 

ST89-Z62e 

ST89-2«29 

ST89-2630 

ST89-2631 

ST89-2032 

ST89-2633 

ST89-2634 

ST89-2635 

ST89-2836 

ST89-2637 

ST99-2638 

ST89-2639 

ST89-2640 

ST89-2641 

ST89-2642 

ST89-26*3 

ST89-2644 

ST8&-2«45 

ST89-2646 

ST89-2647 

ST89-264a 

ST89-2649 

ST89-2650 

ST99-2651 

ST89-2652 

ST89-2653 

ST89-2654 

ST89-2655 

ST89-2656 

ST89-2657 

ST89-265« 


TtxM  Gaa  Tr»n*mi«8ioo  C<xp 
Tmas  Ga*  Trarwrnwawo  Corp 
TtxM  Gaa  Trtnamiaawo  Corp 
Taxaa  Om  Transmi»a»cn  Corp    . 
Panh«ndl«  Ea«»m  P%>6  L)r>«  Co..>„.. 

Panhandle  EasMrn  Pip*  Un«  Co 

Natural  Gaa  Pipai'ie  Co  o(  America 
Natural  Gaa  Pipeline  Co  o<  America 
Natural  Gaa  Ppakne  Co  o<  America 
Natural  Gaa  Pipeline  Co.  ol  America.. 

Uniied  Gaa  Pipe  Ur>e  Co — —.... 

United  Gaa  Pipe  Une  Co — ~-.... 

United  Gaa  Ppe  Urw  Co 

United  Gaa  Pwe  Une  Co 

United  Gaa  Pipe  Une  Co 

Natual  Gaa  Pveime  Co  o<  Amenca. 

WMaton  aaam  Interstate  P'l  Co 

Exxon  Gaa  Syetem.  inc 

Sout^em  Gas  Pipeline  Co -.... 

Taua  Eaatem  Transrmaaion  Corp„.... 

Texaa  Eaatem  IransmissKin  Corp 

Texaa  Eaatem  Tranam«a«on  Corp 

Taxaa  Eaatem  Transmissior  Corp 

Texaa  Eastern  Transmssion  Corp 

Texas  Eastern  Tranamissioo  Corp 

Tranacontinental  Gas  Pipe  une  Corp 
Tranaconnnentai  Gas  Pipe  Une  Corp 
Tranacontinental  Gas  P<)«  une  Corp 

Transok.  tnc  

Northem  Natural  Gas  Co ...... 

Nort^em  Natural  Gas  Co — .. 

Nort^em  Natural  Gas  Co „„__-. ™ 

Nontiem  Natural  Gas  Co -.... 

Norttiem  Natural  Gas  Co 

Tranewestam  Pipeline  Co — 

Nortfiweat  Pipeline  Corp  

Northwest  Pipeline  Corp  .... 
Nortnweat  P^Mime  Corp  .... 

Norttwwat  Pipeline  Corp 

Nontiwvat  Ppeime  Corp   ... 

Colorado  Interstate  Gas  Co ~ 

Transcontinental  Qas  Pipe  une  Corp 
Tranacontinental  Gas  Pipe  une  Corp 

United  Gas  Pipe  Une  Co 

Unrted  Gas  Pipe  Une  Co  .„„_„«.— 

I  Enogex  Inc — 

}  Enogex  Inc — ~.~. 

j  Enogex  inc 

j  Enogex  mc 

Enogex  Inc 

I  Delta  Natural  Gas  Co  ,  inc ^ 

j  Algonquin  Gaa  Transmission  Co.-. 
I  Aigonaun  Gas  Transmissjon  Co.... 

United  Gas  Pipe  Une  Co ». 

Umted  Gas  Pipe  Une  Co  ...._ .. 

Unrted  Gas  Pipe  Une  Co — __.. 

Unrted  Gas  Pipe  une  Co  

Unrted  Gaa  Pipe  Line  Co  _— 

I  Superxx  Otfsrxxe  Pipeline  Co.. 

Tennessee  Gas  Pipeline  Co - 

Natural  Gas  Pipeline  Co  oi  Amenca  .. 

Natural  Gaa  Pipeline  Co  oi  Amenca  .. 

i  Natural  Gas  Pipeline  Co  oi  Amenca  .. 

I  WiMiams  Natural  Gas  Co      

!  Transcontir>erTtai  Gas  Pipe  Line  Corp . 

I  El  Paao  Natural  Gas  Co    

Tennessee  Gas  Pipeline  Co 

i  TekasCorp  

i  ONG  Tranam«sion  Co    

1  ONG  Transmiasion  Co   „.__.- 

ONG  Transmission  Co      _ 

PanTiandle  Eastern  Pipe  une  Co 

Colorado  Interstate  Gas  Co -.~ — 

United  Gas  Pipe  Lme  Co —« — 

Unrted  Gas  Pipe  une  Co . 
!  Unrted  Gas  Picie  Une  Co 
Columbia  Gull  Transmission  Co... 
Columbia  Gull  Transr^ssion  Co... 

Westem  Gas  Supply  Co  

Western  Gas  S^Jpp^  Co  „.._ 

Westem  Gas  Supply  Co - 


Arcfier  Daniels  Midland  Co 

Diamond  S^amrocl<  OtfsNye  Pait.  LP. 

Beecnnut  Nutntion  Corp  — ......... 

PSI,  Inc 

Central  Illinois  Lignt  Co... 

AMGAS   Inc 

Norttiem  Illinois  Gas  Co.. 


American  Distribution  Co  .  Inc.. 
Peoples  Gas  Lignt  i  Coke  (x> . 
NGC  (ntraslale  Pipeline  Co., 
NGC  Intrastate  Pipelirie  Co.. 

Tenngasco  Corp  

Atlanta  Gas  LigM  Co    el  al . 

Wisconswi  Gas  Co   et  al 

Laser  Marketing  Co . 

PSi.  Inc 

Longfvx"  Pipeline  Co     .._..._...__. ™ 

Peoples  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp 

Mouniaineer  Gas  Go  

ConnectKUt  Light  &  Power  Co 

Columbia  Gas  oi  Onio  mc    _ 

Oncmnau  Gas  and  Etectnc  Co 

CoiomCta  Gas  o(  Onic  irx:    

Vai«ro  ■^'aosmission   L  P . 

Monterey  Pipeline  Co  _........._..«... 

City  ol  K  nqs  Mountain _.„„....... 

United  Crt;es  Gas  Co  .  SC  Div 

Amoco  Gas  Co  ™. — -„, 

Southern  Caiiiornia  Gas  Co »...»...».... 

Texaco  Gas  Markenrq.  Iik ......... 

Citizens  Gas  Supply  Corp 

Cabot  Gas  Suopiy  Corp 

Coastal  Gas  Mariiating  Co 

PSI    inc  

Amoco  Production  Co   ..™ — „ „... 

Koch  Hydrocarbons  i3o 

Phillips  Petroleum  Co  

Satem  Siacl"  'oc  4  Asphalt  Paving,  Inc. 

Xebec  Gas  Co  

Fuel  Resources  Development  Co.- 

Baltimore  Gas  &  Elect  Co..  0l  H 

Unrted  Cities  Gas  Co  

Midcon  Marketing  Corp „. 

KM  Gas  Co  

Natural  Gas  Pipeune  Co  of  America 

Phillips  Gas  Pipeline  Co  

Natural  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co 

Natural  Gas  Pipf!line  Co  ol  Amenca... 

Coiumoa  Gas  Transmission  Corp 

Bay  State  Gas  Go         

Connecticut  Light  &  Power  Co — 

Laser  Marketing  Co     

Wellhead  ventures  Corp „.... „ 

Li.4E  Gas  Marvetin<3  inc 

Loutpx  Energy   inc        „„.„....„. 

NGC  Intrastate  Pipeline  Co 

,J  Wisconsin  Power  4  LiQht.  et  al 

Coastal  Gas  Marveling  Co ~ „„ 

Northern  Illinois  Gas  Co ._. 

OXV  NGL    Inc       

Co*sny  Pipeline  Co _ 

City  ol  McLouth  „ 

Transco  Energy  Marketing 

Cabot  Gas  Supply  C<)rp 

Atlanta  Gas  light  Co    

Northern  Natural  Gas  Co 

Panhandle  Eastern  Pipe  Line  Co 

Natural  Gas  Pipeline  Co  ol  Amenca... 
Natural  Gas  Pipenne  Co  ol  Amenca... 

Eastex  Gas  transmission  Co 

Tfvjen  Resources  Corp 

AflCO  Oil  4  Gas  Co 

Enron  Gar.  Maniettng.  Inc 

Chavfon  u  5  A    inc  

Coiumbia  Gas  ot  OhK},  Inc..  el  al. 

Baltunore  Gas  &  Elect ,  et  al.~ 

El  Paao  Natural  Gas  Co 

Norttiwast  Pipeline  Corp 

NorttTwast  Pipeline  Corp 


of  Amenca.. 
ol  America.. 


03-07-69 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07 -«9 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-07-89 

03-08-89 

03-08-89 

03-08-89 

03-09-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89 

03-08-89  ; 

03-09-89 

03-09-89 

03-09-89 

03-09-89 

03-09-39 

03-09-89 

03-09-89 

03-09-89 

03-09-89 

03-09-89 

03-09  89 

03-09-89 

03-09-89 

03-10-89 

03-10-89 

03-09-89 

03-09-89 

03-10-89 

03-10-89 

03-10-89 

03-10-89 

03-10-89 

03-10-89 

03-10-89 

03-10-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-13-89 

03-14-89 

03-14-89 

03-13-89 

03-14-89 

03-14-89 

03-14-89 

03-14-89 

03-14-89 

03-14-89 

03-14-89 

03-14-89 

03-13-89 

03-13-89 

03-15-89 

03-15-89 

03-15-89 


G-S 

G-S 

G-S 

G-S 

B 

G-S 

8 

B 

8 

6 

B 

G-S 

B 

B 

G-S 

G-S 

B 

C 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

C 

C 

C 

C 

C 

C 

B 

B 

G-S 

B 

G-S 

G-S 

B 

B 

G-S 

B 

G-S 

B 

G-S 

G-S 

B 

B 

C 

C 

C 

C 

B 

G-S 

G-S 

G-S 

G-S 

6 

B 

C 

C 

C 


08-05-89 
08-05-89 


12.80 
20.00 


08-06-89 


08-07-89 
06-07-89 
08-07-89 
08-07-89 
08-07-89 


32.50 


28.50 
28.50 
28.50 
28.50 
28.50 


08-10-89 
08-11-89 
08-11-89 
08-11-89 


56.00 
2432 
2432 
24.32 


Docket 
numtJCT ' 


Transporter  /  Seller 


.ST6S 

STB9 

STog 

ST83- 

STSO- 

sies.- 

ST89- 
ST8S- 
ST89- 
STP9- 
ST89. 
STC9- 
ST89- 
3^69- 
ST89- 
ST8° 
S189- 
ST8S- 
ST89- 

ST89- 
S'??- 

sr39- 

ST89 
ST89- 
ST89- 
ST89 
STpg. 
STgg. 
$■"89- 

S'ag- 

S"B3 
ST89 
ST39 
ST89- 
ST89- 
S'89 
8^89 
5^89 
ST89 
S'89 
STSS 

srs9- 
S'^sg- 
STeg- 

ST89- 
ST89- 
S"B9 
ST89 
STP9 
ST89. 
ST89- 
ST89. 
ST  89 
ST89- 
ST89- 
ST89 
ST89 
ST89 
5^89 
ST89 
S ;  89 
Sr89 
ST89- 
ST89 
ST69 
S""89 
ST89 

sieg 

ST89 
ST89- 
ST89 
ST89- 
ST89- 
ST89 
ST89 
ST89 
ST89 
5T89 
ST89 


2659  ; 

2660  ! 
-2661  t 
-2662  ' 

2C63 
-2664  j 
-2665  ; 
-2666  I 
-2667  I 

2668  I 

2669  ' 
-2670  I 
-2671   ! 
■2672 
-2673 
-2674 
-2675 
-2676 
-2677 
-2876 
-2679 
-2680  ] 
-2681   i 
-2682  I 
-2683  , 
-2584  I 
-2685  i 
-2686  I 
-2687  ] 
-2688  1 
-2689  1 
-2690  ] 
-2691 
-2692  I 
-2693 
-2694  ' 
-2695  ! 
-2696  ' 
-2697 
-2598  I 
-2699  ' 
-2700  ! 
•2701   j 
-2702 
■2703  j 
-2704  I 
-2705 
-2706 
-2707 
-2708 
-2709  I 
-2710  ' 
-2711   ! 
-2712  ' 


Western  Gs--.  Supply  Co 

Transcontippntai  Gas  Pipe  Line  Coip 

Tennessee  Gas  Pifjcu'ie  Co 

Tennesscj  Cas  Pipeline  Co 

Valero  Tra"S.mission.  L.P _. 

Valero  Trarjsmission.  L.P _ 

Valero  Transmission  LP 

Trans  Texas  Pipeline  — 

Trans  Texas  Ppeline 

United  Gas  opc  Lr-e  Co 

United  Ga^  Pipe  Line  Cx> _- 

NortTiwest  P'pelme  Corp ._ 

El  Paso  Naiiiral  Gas  Co 

CNG  Transmission  Corp 


3713  I 
■2714 
■2715 
■2716 
■2717 
-2718  I 
1-27 '9 
■-2720  1 
.-2721   j 
1-2722  I 
'-2723  I 
-2724  j 
1-2725  j 
-2726  ' 
-2727  j 
1-2728 
-2729 
-2730  ; 
-2731   1 
-2732  i 
-2733 
-2734  I 
-2735  I 
1-2736  'i 
1-2737  I 
-2738 
■2739  1 


CNG  Transmission  Corp 

CNG  Transmission  Corp __... „—._.. 

CNG  Transmission  Corp . 

CNG  Transmission  Corp .».-.. 

CNG  Transmission  Corp __ 

CNG  Transmission  Corp _ — 

CNG  Transmission  Corp  

WiUiston  Basin  Inter'stata  P/L  Co 

WiBiston  Basin  Intsrs'ate  P/L  Co .... 

Williston  Basin  Interstate  P/L  Co 

WiUiston  Basin  Interstate  P/L  Co 

Texas  Eastern  Transmission  Corp 

Teacas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp .. 

Natural  Gas  Pipeline  Co.  ot  Amenca — . 

Natural  Gas  Pipeline  Co,  ot  Amenca _.. 

Natural  Gas  Pipeline  Co.  oi  Amenca 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co ..—.-.■ 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co -_— — 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co _— 

Southern  Natural  Gas  Co — __._.. 

Soijthem  Natural  Gas  Co 

Southern  Natural  Gas  Co — - — 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Transcontientai  Gas  Pipe  Line  Corp. 

United  Gas  Pipe  Une  Co 

Transok,  Inc - 

Transok,  Inc 

Columljia  Gulf  Transmission  Co 

Columbia  Guit  Transmission  Co ™_ 

Columbia  Gull  Transmission  Co..™ 

Gult  Energy  Pipeline  Co 

Gull  Energy  Pipeline  Co 

Webb/Duval  Gatherers  _.. 

Texas  Gas  Tiansmission  Corp. 
Texas  Gas  Transmission  Corp.. 


Recipient 


Questar  Pipeline  Co 

Amoco  Gas  Co .._ 

Haricv  anil  bird,  Inc 

Coasiai  Gat  Mafkpting  Co 

TeiMtessee  Gjs  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

B  Paso  Natura'  Gas  Co  

Tennessee  (jas  Pioeime  Co 


Tennessee  Gas  Pipeline  Co 

Teco  Pioeline  Corr.pany 

Enron  Go'>  Marveling 


Bry.Tiore  En*>rgy  lnc..„ 

J  Associates  Intrastate  Pipehne  Co.. 
CNG  Trariing  Go 
Natural  Gas  Qearmghouse  inc  - 


Sysief^  Suppl)f  tor  End.Users  Inc 

North  Carciina  Natural  Gas  Copr 

CNG  Trading  Co        

ColumtjiB  ol  Pennsylvania  Owl  Co 

Gull  Olio  Corp  ...    _      . 

Norf-'  M'antic  Utilities  loc 

Montana-C.akota  Uttimes  Co 

Ouivira  Gas  Co 

Cody  Gas  (^ _ „__ 

Montana/ Dakota  Utili'iE«Co. 
WasNngton  Gas  Lighi  Co. 
,J  Washington  Gas  Light  Co.. 

Mour;iar>eer  Gas  Co 

EP  Operating  Co 


Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp _ 

Texas  Gas  Transmission  Corp 

WiBiams  Natural  Gas  Co 

Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 

Tennessee  Gas  Pipeline  Co. 
Tennessee  Gas  Pipeline  Co. 


Kentucky  West  Virginia  Gas  Co _..___. 

Kentucky  West  Virginia  Gas  Co - 

Kentucky  West  Virginia  Gas  Co. .  ._ 

Gas  Co  of  NM  iDiv  PuWic  Sorv.  Co.  NM).. 
United  Gas  Pipe  Line  Co . 
United  Gas  Pipe  Une  Co  . 
United  Gas  Pipe  Une  Co  . 

Valley  Gas  Transmission,  inc -.„ 

Ong  Transmission  Co _- 

Ong  Transmission  Co 

Transcontinental  Gas  Pipe  Line  Corp  — 

United  Gas  Pipe  Line  Co  

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Natural  Gas  Pipeline  Co  of  Amenca 


Unrted  Texas  Tra.Tsmission  Co  — 

Uano   Inc      

Graham  Energy  Marketing  Co.— 
Soutti  Georgia  Natural  Gas  Co ... 
Grahar"  Energy  Maiketrvj  Co..._ 

South  Carolina  PipoUne  Copr 

Tekarkoma  Transportation  Co 

Atlantic  Steel  Co 

South  Georgia  Natural  Gas  Co ... 
South  Georgia  Natural  Gas  Cc  ._ 

Centran  Corp 

National  Erwrgy  Srslsms,  Irtc 

Texaco  Inc  

Graham  Ene-gy  Marketing  Co 

GuH  ?-tates  Pipeline  Corp 

Total  Minatom«a  Corp 


PeoDlos  Natural  Gas  Co 

Enron  Gas  Markatirig,  Inc 

Williams  Natural  Gas  Co  

Neches  Gas  Distntjution  Co 

Col'jmbia  Gas  oi  Ky.  irK  el  al 

Louj-^'ana  Resources  Go 

Acadicn  Gas  Pipeline  System 

Tennesee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Gas  Access  Systems,  inc.. 


Reed  Minerals  Dov  HarscoCorp- 

Texas-Ohio  Gas,  inc  

Csta'^o..-nt  Nat  I'a'  Gas.  Inc 

Commonwealth  Gas  Pipelne  Corp 

Seagull  Louisiana  Intra  Pipeline  Co 

J.C   Thompson     

Tngen  Piesources  Corp  

Louisiana  Gas  Marketing  Co 

V.H  C   Gas  System,  LP 

Equitaole  Gas  Co 

Equitable  Gas  Co 

Equitable  Gas  Co  

El  Paso  Natural  Gas  Co 


Houston  Ughting  &  Power  Co  

Brock  Gas  Systems  ana  Equifimenl  Corp.. 

Amejoan  Central  Gas  Cos..  Inc. ~ 

Tennpcsco  Exchange  Corp . 

Phillips  Gas  PipeHne  Co 

Natural  Gas  Fipoime  Co  of  America... 

Transco  Er.egy  Marketing  Co 

Amp'c  Fifhenes.  inc         

Bocce  Energy  Corp 

Otgo  Peiroioum  Go.._ 


Catamount  Natural  Gas.  tnc — 
Illinois  Power  Go  


Date  filed 


Subpart 


03-15-88 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-16-89 
03-15-89 
03-15-89 
03-15-80 
03-1 5-W 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-88 
03-15-89 
03-15-ee 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-88 
03-15-89 
03-15-89 
03-15-69 
03-15-88 
03-1 5-«9 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-15-89 
03-16-89 
03-16-89 
03-16-89 
03-1&-89 
03-16-89 
03-16-89 
03-16-89 
03-17-89 
03-17-89 
03-17-89 
03-17-89 
03-17-89 
03-17-89 
03-17-89 
03-17-89 

.  03-17-89 
03-17-88 

.  03-17-89 
03-17-89 
03-17-89 
03-20-89 
03-20-89 
03-2&-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-20-89 
03  20-89 


Expiration 
date' 


TrartsponaMn 
r^e  (r/MM8tu) 


C 

B 

B 

G-S 

C 

C 

C 

C 

c 

B 

6-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

G-S 

6 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 

G-S 

G-S 

G-S 

B 

G-S 

&<S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

C 

C 

B 

B 

B 

C 

C 

C 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

B 

G-S 

B 

B 

B 

G-HT 

G-S 

G-S 

G-S 

G-S 

C 

G-S 
G-S 
G-S 
G-S 
G-S 
B 


08-13-88 
08-13-80 


08-17-89 
08-17-88 


32.50 
32.50 


24.32 
24.32 


11/ 
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Oocl'et 


Trar'SCKXie''  'ie»«f 


0T39-2740 

S'99-2741 

S'9»-2742 

ST89-2743 

STS9-2744 

S''59-2745 

S^3<>-2746 

S'99-2747 

S'89-2748 

S' 89-2749 

S^89-2750 

f. '99-2751 

ST?9-2752 

S-^89-2753 

S'B9-2754 

ST  89-2756 

STB9-2756 

ST8»-2757 

S'?»-2758 

ST89-2759 

ST89-2760 

ST89-2761 

f '89-2762 

ST89-2763 

; '89-2764 

S'99-276f. 

$^89-2766 

b '89-2767 

ST89-2768 

S'^  89-2769 

S '89-2770  , 

ST99-2771   ; 

S'89-2772  , 

r'89-2773  j 

='89-2774  ] 

ST89-2775 

ST89-2776 

5^89-2777 

S'89-2778 

S- 89-2779 

ST89-2780 

ST89-2781 

S''89-2782 

$'•89-2783 

S'9<»-27«4 

S'89-2785 

$T99-279« 

ST89-2787 

ST89-2788 

5189-2789 

ST89-2790 

ST89-2791 

5-89-2792 

S'89-2793 

ST89-2794 

S''89-2796 

5^89-2796 

ST99-2797 

ST89-2798 

S"r89-2799 

5189-2800 

S'' 89- 2801 

ST89-28C2 

5189-2803 

ST89-2804 

5189-2805 

ST89-2806 

ST89-2e07 

3189-2806 

ST89-2809 

S'' 89-2810 

$189-2811 

ST89-2812 

ST89-2813 

ST89-2814 

ST89-2815 

ST89-2816 

S"'8»-2817 

ST89-2818 

ST89-2ei9 

S  ■39-2820 


Natufa/  Gas  c^pe*"^  Co  ol  Ameoca 

Te»^r>e«see  Gas  P-pe<ir>e  Co — «.— 

*l*kam»  Natural  Gas  Co   

Texas  Eastern  "'rartsmisstcn  Cofp     

Texas  Eastern  Transn.ssKXi  Corp       

Texas  Eastern  Transrmasioc  Corn 

Taxaa  Eastern  Transrmssioo  Corp  

Unrted  Texas  Traf>»m<ss(Ofi  Co 

T ran s'xa stem  Pipeline  Co  — -. — 

Trariscootinantai  Gas  Pipe  L/re  Corp  — 
Tranacootirwntal  Gas  P'pe  Lire  Corp  — 
TranaeoounenUi  Gas  Pipe  Lir^e  Corp  — 

NorWiem  Natural  Gas  Co  -.. 

Norttiem  Natural  Gas  Co  - -. 

Nofttvem  Natural  Gas  Co 
Noftfiarn  Natural  Gas  Co 
Nonnern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co  ...- - 

CokimOia  Gurt  Transrmsstoo  Co— 

CoJumtxa  Gu«  Transrrnsswn  Co..- 

Cofcirtibia  GuM  Trapflmi98tor>  Co... 

CotumtM  Gurt  Tranarrwasion  Co... „ 

CokOTtxa  Gurt  Transm.sston  Co 

UnrteO  Gas  Pn>«  Line  Co  

UnrteO  Gas  P^  Line  Co 
UnrteO  Gas  Pipe  Line  Co 
UnrteO  Gaa  Pipe  Lire  Co 
United  Gas  P'ce  Lir>6  Co 
Unrted  Gas  Pipe  L.ne  Co. 
Unrted  Gas  Pipe  L;r«  Co 

Unrted  Gas  Pipe  ^  r«  Co  ..„ -._ 

Natural  Gas  Pipeline  Co  ol  Amerca  ... 
Natural  Gas  Pipenne  Co  ol  Amenca  ... 

Tennessee  Gas  Ppeiine  Cc        

Tennessee  Gas  Pve^e  Co      ...~- — 

Tennesaee  Gas  Pipenne  Co ~ — -.. 

Truokhne  Gas  Co  ...™„.„_«...™. 

Trunklme  Gas  Co  ....„..„„.m— .». 

Normwes;  Pipeline  Corp  ..„...,..„«- 

Northwest  Pipeline  Corp  ™...- 

Unrted  Gas  Pipe  Lme  Co.  ...„ — . 

Unrted  Gas  Pipe  Line  Co - 

BP  Gas  Transmission  Co -.-. — 

Cotorado  interstate  Gas  Co 

Colorado  Interstate  Gas  Co      .._........ 

Cokjrado  intersiaie  Gas  Co      

Natural  Gas  Pipeline  Co  oi  Am«r'ca  . 
Tennessee  Gas  Pipeline  Co 

NortrMwest  Ppe«>ne  Corp  ..„.„.. 

Northwest  Pipeline  Corp  .~™. 

Wilhams  Natural  Gas  Co .i~__. 

Tsnr>es*ee  Gas  Pipelird  Co — ■- 

Ouestar  Pipeiir>e  Co ~ ......... 

Oueslar  Pipeline  Co 

Northern  Natural  Gas  Co ». 

Cotoradc  interstate  Gas  Co >.....». 

Colorado  interstate  Gas  Co    

Williston  Basin  interstate  PL  Co. 

Aoadian  Gas  Pipeline  System    

Natural  Gas  Pipeline  Co  o*  America. .. 

Natural  Gas  Pipeline  Co  ol  Amenca... 

Pan^aryHe  Eastern  Pipe  Lme  Co 

Panha»x«e  Eastern  Pipe  Lme  Co     

Witkams  Natural  Gas  Co. . 

Wiltiams  Natural  Gas  Co 

Wrtkams  Natural  Gas  Co 

Williams  Natural  Gas  Co. 

WMiams  Natural  Gas  Co. 

WMiania  Natural  Gas  Co 

Co*unit)ia  Gurt  Transmissjon  Co.. 

Co*umtKa  Gurt  TranamissKXi  Co.. 

Taxa*  Gas  Transmission  Corp. ._ 

Taxaa  Gas  Transmission  Corp. .. 

Texas  Gaa  Transmission  Corp. . 

Tennessee  Gas  Pipeline  Co    ...— . 

Tennesaee  Gas  Pipeline  Co 

Taxaa  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp.. 

United  Gas  Pipe  Line  Co 

United  Gas  P'pe  ^ine  Co 


Beopient 


Wwcoosin  ^4atu^al  Gas  Co. 

Consoiida'ed  Edison  Co  o(  NY,  Inc.. 


Date  Med 


03-20-89 

03-20-89 

Southern  Caniornia  Gas  Co |  03-20-89 

03-20-89 
03-20-89 
03-20-89 
03-20-89 
03-21-89 
03-^1-89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03-21-69 
03-21-89 
03-2'  89 
03-21-89 
03  21-89 
03-21-89 
03-21-89 
03-2" -89 
03-21-89 
03-21-89 
03-21-89 
03-21-89 
03  21-89 
03  21-83 
03-21-89 
03-22-89 
03-22-89 
03-22-89 


Subpart 


Access  Energy  ^^'tW'ne  Co _. 

Vicgas  Corp  

Bay  Stale   las  Co ™_ 

Commonwearth  Gas  Co 

Texas  Eastern  Trans.  Corp.,  at  at... 

Gasmar*  irx: 

BP  Gas  ''ansmisston  Co 

AMP  Gatr>enng  (Co     «... 

Total  Minatome  Corp, 

Interstate  Povyer  Co 

Devon  Energy  Corp 

Trantco  Energy  Marketing  Co.... .. 

Southern  Caiitof-iia  Gas  Co 

NGC  hnrastate  Pipeline  Co 

Centran  Corp  

NGC  mttailate  Ptpetww  Co .— 

Tenness*^  GdS  PipelifW  Co ~-. 

Reynolds  Meiais  Co    

Cincinnati  Gas  Afxi  Electric  Co 

Louisiana  Gas  Marketing  Co  

Co)  jmoia  Oas  o<  "  ,   inc  ,  at  al. 

Ar-»?.    3'    -entral  Gas  Cos.,  inc. 

C*='  trj.-     orp 

Texaco  'nc _. „.. 

Entex  Inc 

0»y  u  S  A.,  hK 

Texaco  Pi-oducinQ,  Inc... 


Texaco  Gas  Marksting.  Inc. 
WiWams  Gas  Marketing  Co. 

Gotden  Gas  Energies,  Inc.., 

Lone  Siai  Gas  Co        

ChevTOT'  'J  S  A    inc    

Chevron  USA    Ire      03-22-89 

ColumDia  Gas  Transmission  Co»p. 

Ciltzsns  Gas  Suooiy  '^^w     

Union  Gas  Co  

Wesia'  Martieting  Co   

Puget  Soono  ^ower  &  Light  CO. ... 

Victoria  Gas  C:orp „.„ 

Loutex  Energy   Inc 

ANR  Pipeline  Co  ,  at  al. .™. 

Heimencn  S  Payn«.  Inc 

Santa  ^e  jas  Ma'^eiing  Co 

Heimen<,n  &  °ayne   inc 

Oxy  NGl    Inc     

Consolidated  Fuel  Corp. 

Pacilic  C^xien   &  Great  West  Malt.  Co..... 

Ouinoco  ■f'aoing  Co    "X.  

National  Energy  Systems   inc 

Trarscootinenta'  Gas  P'pe  Line  Corp 

Chevron  USA    inc 

E  «yon  CoTD  

Panda  Resources.  Inc  

Coaitai  Stales  Gas  'rgnsmission  Co 

Great  Falls  Gas  Co     _ 

L  ongnom  Pipeline  Co. ..«« « 

SalTune  Pipe  Line  Co   

Peoples  3as  ^ignt  &  iCc*e  Co 

Natural  Gas  C'ear'ngtxxisa,  Inc. 

Indiana  Gas  Co „__.. 

Indiana  Gas  Co —. —-. 

Crty  o<  Cnarute 


Oly  o*  *>ieoclesna _«~ ™ 

City  o<  lola         ™™ — -., 

Oty  0*  Garnett   __..„.._ , 

City  ol  Osage  City . — 

Crty  ot  AuPorn    .__ - 

Columbia  Gas  3I  Ky  Inc.  et  al     

Transcontinental  Gas  P'pe  Line  Corp. 

TXG  Gas  MarKfeting  Co 

Crty  0'  Mamillon „.. 

Crty  ol  i-iar-Hlton „ 

Western  Kentuclry  Gas  Co 

OGl  'Zoro 

Associated  intrastate  Pipeline  Ca 

,.  Oty  Lignt.  Gas  i  Water  Co 

Loutex  Energy    inc      _.....«..... 

NGC  tmrastate  Pipeline  Co. 


03  22-89 

03-22-89 

03-22-89  , 

03-22-89  ' 

03-22-89 

03-22-89 

03-22-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-23-89 

03-24-89 

03-24-89 

03-24-89 

03-24-99 

03-24-89 

03-24-89 

03-24-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-27-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 

03-28-89 


8 

B 

B 
B 
B 
B 
B 
C 

G-S 
B 

G-S 
G-S 
B 

G-5 
G-S 
B 
B 

G-S 
B 
G 

G-S 
B 
B 
B 

G-S 
G-S 
G-5 
6 

G-S 
G-S 
G-S 
G-S 
3 
B 

G-S 
G-S 
G 

G-S 
B 
'  G-S 
G-S 
G  5 
G-S 
C 


G-S 
G-S 
G-S 
G-S 

B 

G-S 

G-S 

G-S 

G 


G-S 

G-S 

G-S 

B 

B 

B 

C 

6 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G 

G-S 

B 

B 

B 

B 

B 

B 

G-S 

B 


Expiration 
date  ' 


Transporlaiion 
rate  fc'MMBiu) 


08-20-89 


13.07 


Transporter '  Seller 


ST89-2821 
ST89-2822 

STe9-2823 
ST89-2824 
ST89-2825 
ST89-282e 
ST89-2827 
ST89-2828 
ST89-2829 
ST89-2830 
ST89-2831 
STB9-2832 
ST89-2833 
ST89-2834 
ST89-2835 
ST89-2836 
ST89-2837 
ST89-2838 
ST89-2839 
ST89-2840 
ST89-2841 
ST89-2842 
STe9-2843 
ST89-2844 
ST89-2845 
ST89-2846 
ST89-2847 
ST89-2848 
ST89-2849 
$189-2850 
ST89-2851 
ST89-2852 
ST89-2853 
ST89-2854 
ST89-2855 
5169-2856 
ST89-2857 
5189-2858 
ST89-2859 
ST89-2860 
ST89-2861 
ST89-2862 
ST89-2863 
ST89-2864 
ST89-2865 
ST89-2866 
ST89-2867 
ST89-2868 
ST89-2869 
ST89-2870 
ST89-2871 
ST89-2872 
ST89-2873 
ST89-2874 
ST89-2875 
ST89-2876 
ST89-2877 
ST89-2878 
ST89-2879 
ST89-2880 
ST89-2881 
ST89-2882 
ST89-2883 
ST89-2834 
ST8 9-2885 
ST89-2886 
ST89-2887 
ST89-2888 
ST89-2889 
ST89-2890 
ST89-2891 
ST89-2892 
5189-2893 
ST89-2894 
ST89-2895 
ST89-2896 
ST89-2897 
ST89-2898 
ST89-2899 
ST89-2900 
ST89-2901 


El  Paso  Naturai  Gas  Co 

Tennessee  Gas  Pipeline  Co. 

Midcon  Texas  Pipeline  Corp .., 

Miacon  Texas  Pipeline  Corp 

United  Texas  Transmission  Co 

United  Texas  Transmission  Co 

Natural  Gas  Pipeline  Co  of  Anierica. 
Natural  Gas  Pipeline  Go  of  America. 

Panhandle  Eastern  Pipe  Line  Co  

Panhandle  Eastern  Pipe  Lir>e  Co , 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co , 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co - 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Ptpe  Line  Co 

TransoK,  Inc. 
TransoK,  Inc. 
ANR  Pipeline  Co. 

ANR  Pipeline  Co „ _™-._. 

ANR  Pipeline  Co ....... 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co  , 

United  Texas  Transmission  Ca , 

Natural  Gas  Pipeline  Co  of  America 
Natural  Gas  Pipeline  Co  of  America 

Moraine  Pipeline  Co 

I^oraine  Pipeline  Co ....... 

El  Paso  Natural  Gas  Co „«........ 

El  Paso  Natural  Gas  Go 

ArKIa  Energy  Resources 

Tarpon  Transmission  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Colorado  Interstate  Gas  Co 

United  Gas  Pipe  Line  Co , 

United  Gas  Pipe  Line  Co 

CavaMo  Pipeline  Co     __.... 

Sabine  Pipe  Line  Co 

Sabine  Pipe  Lir>e  (Co „ 

Sabine  Pipe  Lir>e  (Co   

Delhi  Gas  Pipeline  Corp 

United  Texas  Transmission  Co , 

BP  Gas  Transmission  (Co 

Northwest  Pipeline  Corp 
Northwest  Pipeline  Corp 
Northwest  Pipeline  Corp 
Northwest  Pipeline  Cx)rp 


Recipient 


Northwest  Pipeline  Corp „ 

Northwest  Pipeline  Corp 

ANR  Pipeline  Co  

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  Pipeline  (Co . 
ANR  Pipeline  Ck) . 
ANR  Pipeline  Go . 
ANR  Pipeline  Co . 
ANR  Pipeline  Co , 
ANR  Pipeline  (Co 
ANR  Pipeline  Co . 
ANR  Pipeline  Co 
ANR  Pipeline  Co , 

Northern  Natural  Gas  Co 

United  Gas  Pipe  Line  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  (Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  (Co 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Go  of  Amenca.. 

Transok,  Inc 

Transok,  inc 

Transok,  Inc  — 

Algonquin  Gas  Transmission  Co 


Cabox  Gas  Supply  Corp 

TXG  Gas  Marketing  Co 

Natural  Gas  Pipeline  Co  of  Amenca  .. 
Natural  Gas  P  L  Co  oi  America,  et  al. 
Natural  Gas  Pipeline  Ckj  of  Amenca 
Natuiai  Gas  Pipeline  Co  of  Ame'i.;-a 

ARCO  Oil  S  Gas  Co , 

West  Texas  Gas  inc.. 
Ohio  Gas  Co 
Ohio  Gas  Co 

Getty  Gas  Gattiering.  Inc 

OhK)  Gas  C-o  

Williams  Gas  Marketing  Co..... 

Indiana  Gas  iCo 

Indiana  Gas  (Co  , 

Amgas.  inc  , 

Midland  Cogeneration  Venture,  LP... 

Williams  Natural  Gas  Co , 

Natural  Gas  Pipeline  (Co  of  Arrterica., 

Northern  Indiana  Fuel  S  Light  (Co 

Michigan  Consolidated  Gas  Co , 

Wisconsin  Public  Service  Corp „., 

Phenix  Transmission  Co 

Halhs  Oil  S  Gas  inc 

Southern  Union  Gas  Co _„.„ 

ARCO  Oil  8  Gas  Co  

Wisconsin  Natural  Gas  Cio...._. ____,.. 

Natural  Gas  Pipeline  Co  of  America 

Wisconsin  Natural  Gas  Co 

Gulf  Gas  Utilities  Co  

Phillips  Natural  Gas  Co 

Seagull  Louisiana  intrastate  P/L  Co. 

Kimball  Resources  inc      

Ohio  Gas  Co  

Northern  Indiana  fuel  A  Light  Co 

Kc*omc:  Gas  and  Fuel  Go  

Pubic  Service  Co  of  (Colorado 

Jala  Pipe  Line  (^orp 

Texas  inOusi  Energy  Co.,  et  al 

Amoco  Gas  (Co 

Louisiana  Gas  Marlieting  Co     

Pontchartrair  Natural  Gas  System 

Acadian  Gas  Pipeline  System 

Supenc  Offshore  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

ANR  Pitieline  Co..  el  al 

Williams  Gas  Co 

Marathon  Oil  Co 

(Columbus  Gas  Services,  IrK . 

Gold  Fields  Operating  (Co  . 

Nalio.nai  Cxxoe'aVve  Refinery  Assoc.. 

Williams  Gas  (Co       

Columb'a  i3as  of  Ohio.  Irx; 

Koch  Hyorc>cart>ons  (Co _ 

Northern  Illinois  Gas  Co 

Wisconsin  Public  Service  Corp 

Wisconsin  Public  Service  Cofp.~™.~~ 
Enron  Gas  Marketing  Inc.... 

BP  Gas  'ransmission  Co 

Coastal  Gas  MarVeting  Co... 
Fuel  Service  Group 
Northern  Illinois  Gas  Co  . 
NGC  Intrastate  Pipeline  Co.. 
Norttiern  Indiana  Fuel  &  Light  Co.. 
Enron  Gas  Mariieting,  Inc., 
NGC  intrastate  Pipeline  Co.. 
Michigan  Gonsolioated  Gas  Co.. 
Battle  Creek  Gas  Co  . 

Meridian  Oil  Trading,  Irtc „.. 

Llano   Inc   '. 

Suoenof  Natural  Gas  Corp 

TXG  Gas  Marketing  Co 

Bay  Spring  System  Supply 

Shell  Gas  Trading  Ck> 

Citizens  Gas  Supply  Corp „ 

North  Penn  Gas  Co  

National  Fuel  Gas  Distritxjtion  Corp... 

Panhandle  Eastern  Pipe  bne  Co 

ArkIa  Energy  Resources 

Natural  Gas  Pipeline  Co.  ol  Amerk».. 
Boston  Gas  Co 


Date  filed 


03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-69 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-29-89 
03-30-89 
03-30-89 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-30-89 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-30-69 
03-31-69 
03-31-69 
03-31-69 
03-31-69 
03-31-69 
03-31-69 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-^1-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-69 
03-31-89 
03-31-69 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-69 
03-31-89 
03-31-69 
03-31-89 
03-31-69 
03-31-69 
03-31-69 


Subpwt 


B 

G-S 

C 

C 

C 

C 

G-S 

B 

B 

B 

B 

B 

G-S 

8 

8 

G-S 

G-S 

C 

C 

8 

8 

B 

B 

G-S 

C 

G-S 

B 

G 

B 

G-S 

G-S 

B 

G-S 

8 

G-S 

B 

8 

8 

8 

C 

8 

8 

8 

C 

C 

C 

B 

G-S 

G-S 

G-S 

G-S 

8 

8 

G-S 

8 

8 

8 

G-S 

8 

G-S 

G-S 

B 

B 

B 

G-S 

B 

8 

8 

G-S 

8 

G-S 

G-S 

B 

G-S 

G-S 

8 

B 

C 

C 

C 

B 


Expiration 
data' 


06-26-89 
06-26-68 


08-28-89 
08-26-69 
08-28-69 


Transportation 
rate  (c/MMStu) 


32.50 
32.50 


06-26-68 

35.00 

06-26-88 

13.70 

32  50 
32  50 
32.50 
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1994' 


Commission  in  proceedings  for 
certificates  of  public  convenience  and 
necessity.  Since  MichCon  did  not  file  its 


Equitrans  states  that  the  change  in 

rotes  results  from  the  applicdtidn  of  the 
Purchased  Gas  Cost  Adjustment 


to  intervene  or  protests  should  be  flled 
on  or  before  May  10. 1980. 
Lois  D.  Casbell. 
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1994.5 


Docket 

nunoer  ' 


ansponw  Se4er 


Reapient 


AiQooQuin  Gas  ''ansnissjon  Co.. 
Algonqun  Gas  '^^ansmwswr  Co» 

El  Paso  Natural  Gas  Co 

Trun*irn«  Gas  Co  — 

Trvinfcline  Gas  Co  — — 

Tr\jnkiine  Gas  Co  — .__..-_ 

TrviPKlme  Gas  Co 
Trunkline  Gas  Co 
Tamkhne  Gas  Co 
Toinkiine  Gas  Co 
Taiokiioe  Gas  Go 


GilLjens  Gas  SoPC)«>  Cocp.. 

PfQviOerice  jas  Co  — 

Cdt)Oi  Gas  Supofy  'Corp  — 
3ettTterK>m  Sieei  .w'jfp  .._„.. 
City  01  Bynalta 


Date  filed       Subpart 


Expiration 

date' 


Transportation 
rate  (j/VMBtu) 


ST89-2902 
ST89-2903 
ST89-29<M 
ST89-2905 
ST89-2906 
ST89-2907 
ST8J-2908 
S'89-2909 
ST89-2910 
ST89-291 1 
ST89-2912  ___^ 

'  Nouce  <X  transactions  does  not  consirtuie  a  delerniination  that  tmng  comptv  "ttn  CorrvncssKXi  regulations  m  accordance  wim  Order  No  436  (hr^al  rule  and  notice 

"*^T':2'iSa';^"^t!e^r:r'^s'to5m^com,^^^^  0.  :,s  .ransponarioo  -ate  pursuant  ,o  sectK>r  264  t23,t,„2)  o.  l^e  Comm^sion  s  re9u.a.K.ns  (18  CFR 

284  i23(bM2))  Sucn  ratwi  are  deemed  »air  and  aquitaote  it  tne  CorrHnission  does  not  take  action  D-,  me  date  md^ated. 


Consumers  Power  Co 

BiSi'OC  Pipeline  Corp... , — . 

^lZo  Oil  &  GdS  Co 

Anadarko  ''aoinq  Co    - 

Amercan  Central  Gas  Marketing  Co 

Transcontinental  Gas  Pipe  Line  Corp ^  03-31-69 


03-31-89  \ 
03-31-89 
.  03-31-89 
_|  03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 
03-31-89 


B 

B 

G-S 

G-S 

B 

B 

B 

G-S 

G-S 

G-S 

G 


|FR  Doc.  89-ll'X)3  Filed  5-B-«9;  8  4,S  dm] 
BILLMQ  COOC  (TIT-OI-M 


IDockrt  No.  TQ«»-2-2O-O0O  Tl«8»-10-20- 
0011 

Algonquin  Gm  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

May  3.  1989.  ' 

Talie  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  Apnl  28, 1989,  tendered  for  filing, 
proposed  changes  in  its  FERC  Gas 
Tanff,  Second  Revised  Volume  No.  1.  as 
set  forth  in  the  following  tanff  sheet: 

Proposed  to  bu  efTectiva  May  1,  1989 
Substitute  Twenty-sixth  Revised  Sheet  No. 

205 
PropoMd  to  b*  tff«ctiv«  {une  1, 1989 
Thirty-second  Revised  Sheet  No  201 

Algonquin  stales  that  pursuant  to 
section  17  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tanff, 
Second  Revised  Volume  No.  1.  if  is  filing 
Thirty-second  Revised  Sheet  No.  an  to 
update  its  latest  estimate  of  purchased 
gas  costs  based  upon  changes  by  its 
supplier,  Texas  Eastern  in  the  rattrs  uf 
the  underlying  services  as  set  forth  in 
Texas  Easterns  filing  dated  .March  31. 
1989  m  Docket  No.  TQ89-2-1 7-001. 

Algonquin  states  the  rate  changes 
represent  a  projected  increase  in  its 
purchased  gas  costs  of  approximately 
$283,000  for  the  effective  period  of 
Algonquin's  instant  Quarterly  PG.A  filing 
for  Rate  Schedules  F-1,  VVS-1,  E-1  and 

1-1. 

Algonquin  states  that  pursuant  to 
section  7  of  rate  schedule  F-4.  it  is  filing 
Substitute  Twenty-sixth  Revised  Sheet 
No.  205  to  tracit  changes  made  by  its 
pipeline  supplier.  Texas  Eastern,  in  the 
service  underlying  Algonquin's  rate 
Schedule  F-4.  The  effect  of  the  change  is 
to  increase  the  demand  charge  by  1.1 
cents  per  MMBt.:  and  the  commodity 
charge  by  2  85  cents  per  MMBtu. 


Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stre^i  NE..  Washington. 
DC  2CW26.  in  accordance  with 
§§  3895.214  and  385.211  of  the 
Commission  s  Rules  and  Regulations. 
All  such  motions  of  protests  should  be 
filed  on  or  before  May  10,  1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  be  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lots  D  Casbell. 
Sd(  ."t  .'i.'". 
[KR  Ui>c  89-11004  Filed  5-A-89;  8:45  am) 

BILLIMO  C00€  «717-01-»1 


(Docket  No.  CP89-123^-0001 

CNG  Transmission  Corp.  v.  Mictiigan 
Consoiidated  Gas  Co.— Utility  Division; 
Filing  of  Complaint 

May  4,  1989 

Take  notice  that  on  April  18. 1989. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No.  CP89- 
1233-000.  a  complaint  against  Michigan 
Consolidated  Gas  Company-Utility 
Division  (MichCon)  pursuant  to  Rule 
206  18  CFR  385.206.  CNG's  complaint 
addresses  applications  by  Mii  hCon.  in 
Docket  Nos.  CP88-464-o6o  and  CP88- 
509-000,  seeking  authonty  pursuant  to 
section  3  of  the  Natural  Gas  Art  for  the 
siting,  construction,  and  operation  of  a 
pipeline  at  the  Canadian  border  to  be 
used  to  import  and  export  natural  gas. 


MichCon  proposes  to  construct  and 
operate  a  pipeUne  under  the  St.  Clair 
River  at  the  international  border  in 
order  to  facilitate  the  transportation  and 
exchange  of  gas  between  MichCon  and 
Union  Gas  Limited,  a  local  distribution 
company  in  Ontario.  Canada.  Pursuant 
to  the  contractual  agreements  of  the 
parties.  MichCon  would  transport  gas 
which  Union  Gas  would  export  and 
import  between  the  United  States  and 
Canada.  The  project  consists  of 
approximately  three  miles  of  24-inch 
pipeline  for  the  purpose  of  transporting 
natural  gas  between  a  proposed  gas 
pipeline  in  Ontario,  Canada,  and 
MichCon's  Belle  River  Mills  station  in 
St.  Clair  County,  Michigan.  The 
proposed  pipeline  would  be  sized  so  us 
to  allow  an  initial  flow  of  2000  MMcf  of 
natural  gas  per  day. 

CNG's  complaint  alleges  that, 
contrary  to  the  assertions  contained  in 
MichCon's  applications,  construction 
and  operation  of  the  proposed  pipeline 
constitutes  transactions  in  interstate 
commerce  subject  to  the  Commission'.s 
jurisdiction  under  section  7(c)  of  the 
Natural  Gas  Act.  and  that  MichCon's 
transportation  authorization  pursuant  to 
Order  No.  63  does  not  provide 
authorization  for  construction  of  the 
proposed  pipeline.  CNG  requests  that 
the  Commission  enjoin  MichCon  from 
proceeding  with  construction  of  the 
proposed  pipeline.  CNG's  complaint 
adopts,  in  all  substantive  respects,  the 
arguments  and  rationale  contained  in  a 
complaint  filed  by  TransCanada 
PipeUnes  Limited  (TransCanada)  in 
Docket  No.  CP89-8-000.  Notice  of 
TransCanada's  complaint  was  published 
in  the  Federal  Register  on  November  8. 
1988  (53  FR  45156). 

CNG's  complaint  further  alleges  that 
MichCon's  proposal  was  filed,  in  part,  to 
provide  gas  service  to  markets  in  the 
northeast  United  States.  Allegedly,  such 
service  would  compete  directly  with 
service  presently  provided  by  CNG  ami 
with  proposed  projects  now  before  the 


Commission  in  proceedings  for 
certificates  of  public  convenience  and 
necessity.  Since  MichCon  did  not  file  its 
application  in  compliance  with  the 
schedule  established  by  the  Commission 
for  new  service  to  the  northeast,  CNG 
requests  that  the  Commission  find  that 
MichCon's  requests  for  approval  are  out 
of  time  and  that  any  future  requests  by 
MichCon  to  certificate  facilities  that  will 
be  used  to  serve  northeast  markets  will 
be  processed  after  all  the  pending  "open 
season"  proposals. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  such 
petitions  should  be  filed  within  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Respondent's  answer  to  the  complaint  is 
also  due  on  or  before  30  days  following 
Federal  Register  publication. 
Lois  D.  Cashell 
SfCTPtary- 
|FR  Doc.  89-110.59  Filed  5-8-89:  8:45  am) 

BILUNG  CODE  6717-01-M 


I  Docket  No.  TQ89-3-24-0001 

Equitrans,  Inc^  Proposed  Change  in 
FERC  Gas  Tariff 

May  3.  1989. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  May  1, 1989,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to 
become  effective  June  1, 1989. 

Seventh  Revised  Sheet  No  10 
Seventh  Revised  Sheet  No  14 
First  Revised  Sheet  No  34 

Equitrans  states  that  the  filing  is  made 
pursuant  to  Section  154.308  and  Section 
154.304  of  the  Commission's  Regulations 
and  is  in  conformity  to  the  provisions  of 
Order  483,  as  amended. 


Equitrans  states  that  the  change  in 
rates  results  from  the  applicatum  of  the 
Purchased  Gas  Cost  Adjustment 
provision  in  Section  19  of  its  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Orignial  Volume  No.  1 

Equitrans  states  the  current  iXiA  to 
Rate  Schedule  PLS  is  a  decrease  of 
$.4436  per  dekatherm  (DTll).  This 
change  results  in  a  current  estimated 
average  cost  of  gas  in  this  filing  of 
$2.0482  per  dth  and  a  Total  Commodiiy 
charge  of  $2.4860  per  dth,  including  GRl 
and  ACA. 

Equitrans  states  the  current 
adjustment  to  D(l)  Purchased  Gas  Costs 
for  Rate  Schedule  PLS  reflects  an 
increase  of  $.0375  per  dth  for  an  overall 
D(l)  demand  cost  of  $2.9047  per  dth 

Equitrans  states  the  current 
adjustment  to  D(2)  Purchased  Gas  Costs 
for  Rate  Schedule  PLS  refieits  a 
decrease  of  $.0056  per  dth  for  an  overall 
D|2)  demand  cost  of  $.0671  per  dth. 

Equitrans  states  the  current  PGA  to 
Rate  Schedule  GS-1  is  an  increase  of 
$1.3889  per  dth.  This  change  results  in  a 
current  estimated  average  cost  of  gas  in 
this  filing  of  $4.3107  per  dth  and  a  Total 
Commodity  Charge  of  $4.5134  per  dth. 
including  GRI  and  ACA. 

Equitrans  states  that  on  Feb.  1. 1989, 
the  Commission  approved  its  Rate 
Schedule  ISS.  in  Docket  No.  CP88-546. 
The  currend  adjustment  of  Rate 
Schedule  ISS  is  a  decrease  of  $.2836  per 
dth.  This  change  results  in  a  current 
estimated  weighted  average  cost  of  gas 
in  this  filing  of  52.0482  per  dth,  a  Total 
Maximum  Rate  for  sales  of  S2.6486per 
dth.  and  a  Total  Minimum  Rale  for  sales 
of  $2.2585  per  dth.  including  GRI  and 
ACA. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers,  interested  state 
commissions,  and  upon  each  party  on 
the  service  list  of  Docket  No.  CP86-676- 
000. 

.Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §  385.211 
and  i  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  Cf'R 
385.211  and  385.214).  All  such  motions  or 
protests  will  be  considered  by  the 
Commission  in  dett  rmining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\-ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  All  such  motions 


to  intervene  or  protests  should  be  filed 
on  or  before  May  10, 1989. 
Lois  D.  Casbell, 

Secretory. 

(FR  Doc.  B9-11005  Filed  5-8-86  8:45  am] 

BtUJNO  COOC  •717-ei-M 


IProject  No    iaCi2-0(K)-Ma&McfHj»e»i» 

Hudson  Power  and  Light  Deparimeni, 
Surrender  c<  Exemption 

May  4.  1989. 

Take  notice  that  the  Hudson  Power 
and  Light  Department  exemptee  for  the 
Washington  Street  Project  No.  10012. 
has  requested  that  its  exemption  issued 
on  May  6, 1987.  be  surrendered  The 
project  would  have  been  located  on  the 
Assabet  River,  bear  Hudson,  in 
Middlesex  County,  Massachusetts.  No 
construction  has  been  performed.  The 
exemptee  requests  that  the  exception  be 
terminated  because  the  exemptee  has 
determined  that  the  project  is 
uneconomical. 

The  exemptee  filed  a  request  on 
March  24, 1989,  and  the  exemption  for 
Project  No.  10012  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday.  Simday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  exemption  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4.  may 
be  filed  on  the  next  business  day. 
Louis  D.  CashelL 
SccKtar}'- 
[FR  Doc.  89-11016  Filed  5-a-88;  a45  ani| 

BILLING  COOC  >7S7-01-M 


IDocKetNo  T0.?'»-3- '5-0001 


Mid  Louisiana  Gas 
Filing 


Compliancp  cf 


May  3. 1989. 

Take  notice  that  Mid  Louisiana  Gas 
Company  [Mid  Louisiana]  on  April  28. 
1989,  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheet  to 
become  effective  June  1, 1989: 


Sixty-Eighth  Revised 
Sheet  No.  3a. 


Suparsedmg 


Substrtule 

Sixty-Seventh  Revised 
Sheet  No.  3& 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Sixty-Eighth  Revised 
Sheet  No.  3a  is  to  reflect  a  $.0128  per 
MCF  decrease  in  its  current  cost  of  gas. 


19846 


Fedeial  Register  /  Vol.  54,  No.  88  /  Tuesday,  May  9.  1989  /  Notices 


This  filing  is  being  made  in 
accordance  with  Section  19  of  Mid 
I  niiisiann'q  FF.RC  Gas  Tariff.  Conies  of 


approximately  $1.5  million  annually 
under  the  alternate  tariff  sheet  to  its 
iurisdictional  customers  when  compared 


A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  Mri\   y,  1989  ,    .\ijtices 


19947 


are  on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Casbell, 


circumstances  would  be  unjust  and  a 
harsh  punishment. 
Any  person  desinng  to  be  heard  or  to 


are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell. 


19846 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  Ma\  9,  1989  /  Notices 


19947 


This  filing  is  being  made  in 
accordance  with  Section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  Jurisdictional  Customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reguldtory  Commission.  825 
North  Capitol  Street.  NF...  Washington. 
DC  20428  m  accordance  with  Sections 
211  and  214  of  the  Commission's  Rales 
of  Practice  and  Procedure  (18  CFR 
365-211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  10. 1989.  Protests  will  be  | 

considered  by  the  Commission  in 
determining  the  appropruite  action  to  l>e 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasImU.  | 

Secretary 
[}H  Doc.  89-11006  Rled  5-8-89;  8:45  dm] 

WUJMO  COK  (7U-0I-M 


(Docktt  No.  RPM-12-404  and  Tim9->2S- 
0001 

Mississippi  mvsr  Trsnsmission  Corp.; 
Propossd  CtMngss  in  FERC  Gas  Tsrlff 

M  ly  3.  1989. 

Take  notice  that  on  April  26.  1989. 
Mississippi  River  Transmission 
Corporation  ("MRT')  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Cas  Tanff,  Second  Revised  Volume  No. 
1; 


Taf'f'  ineet 


Proposeo  eflectfve  date 


TNrd  Revised  S^eet  No 

4A2 

Alternate  1>wd  Pevised 
Sheet  No  *A  2 


May  1    1969 
May  1 


1989 


MRT  states  that  its  filing  is  being 
submitted  to  comply  with  the 
Commission's  March  24,  1989  Order 
Denying  Rehearing  in  Docket  .\o.  RP89- 
12-002  which  requires  MRT  to  file 
primary  and  alternate  tanff  sheets  to 
reflect  two  methods  of  calculating  take- 
or-pay  charges  and  to  reflect  the 
decrease  in  MRTs  allocation  of  take-or- 
pay  costs  mcurred  from  Trunkline  Gas 
Company  in  Docket  Nos  RP8a-23CM)(T6 
and  RP89-11-000. 

MRT  states  that  the  impact  of  the 
instant  filing  is  a  decrease  of 
approximately  Si. 3  million  annually 
under  the  primary  tanff  sheet  and 


approximately  $15  million  annually 
under  the  alternate  tariff  sheet  to  its 
jurisdictional  customers  when  compared 
to  charges  currently  in  effect. 

MRT  states  that  copies  of  its 
compliance  filing  were  mailed  to  all 
parties  in  this  proceeding,  its 
junsdictional  sales  customers  and 
appropriate  state  commissions.  Any 
person  desinng  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426.  in  accordance  with  Sections 
385.211  and  385  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  10. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
mspection. 
Lois  CasbelL 
Sfcrftcrv 

IfR  Doc  m-- 1  inn?  PIH  5-8-89;  8:45  am) 
WLUtiG  cooe  nr-oi-* 


I  Docket  No.  TO8»-2-26-000l 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  In  Rates 

May  r  1969. 

Take  notice  that  on  April  27. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FI^IRC  Gas  Tariff  Third 
Revised  Volume  .No.  1  (TarifO  the  below 
listed  tariff  sheets  to  be  effective  June  1, 
1«189  (off  peak  rates). 

Twpniyfirni  Revised  Sheet  No.  58;  Twenty- 
second  Revised  Sheet  No.  5C 

Natural  states  the  purpose  of  the 
intent  filing  is  to  implement  Natural's 
quarterly  PGA  unit  rate  adjustment 
calculated  pursuant  to  Section  18  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  states  the  overall  effect  of  the 
quality  adjustment  when  compared  to 
Natural's  annual  PGA  filing  in  Docket 
No  TA89-l-2fi-iXX)  effective  March  1, 
1989,  is  a  decrease  in  the  off  peak  DMQ- 
1  commodity  charge  of  67  28«.  a 
decrease  in  the  off-peak  DMQ-1 
demand  charge  of  $.04  and  an  increase 
in  the  off-peak  DMQ-1  entitlement 
charge  of  $.0023.  Appropriate 
adjustments  have  been  made  with 
respect  to  Natural's  other  rate 
s-hedules. 


A  copy  of  the  Rling  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211,  All  such  motions  or 
protests  must  be  filed  on  or  before  May 
10, 1980,  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  88-11008  Filed  5-8-89;  8:45  am) 

nUJNQ  CODE  (717-01-11 


[Docket  Na  RPS5-206-0431 

Northern  Natural  Gas  Co^  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

May  3, 1989. 

Take  not'ce  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
(Northern)  on  April  28, 1989,  tendered 
for  filing  revised  changes  in  its  FERC 
Gas  Tariff  in  compliance  with  the 
Commission's  Order  dated  March  27, 
1989  in  this  proceeding.  Northern  states 
that  the  filing  reflects  the  elimination  of 
the  minimum  commodity  bill  form  the 
PL-1  Rate  Schedule.  Northern  has 
requested  that  the  proposed  filing  be 
made  effective  April  1, 1989, 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.214,  385.211).  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  10, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
nioticn  to  intervene.  Copies  of  this  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Casliell, 

Secretary. 

(FR  Doc.  89-11009  Filed  ^-&-89.  8  4,5  am) 

BILLING  COOC  C717-01-M 


[Docket  No.  GP8»-3O-0O0] 

Realitos  Energy  Corp.;  Petition  for 
Waiver 

May  4. 1989. 

Take  notice  that  on  January  9, 1989, 
Realitos  Energy  Corporation  (Realitos) 
filed  with  the  Commission  a  petition  for 
waiver.  Realitos  requests  waiver  of  any 
refund  obligation  for  amounts  collected 
in  excess  of  the  maximum  lawful  price 
under  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  for  gas  production  from  the  O.R. 
Strunk  Estate  No.  1  well,  located  in 
Wharton  County,  Texas, 

Realitos  states  that  the  subject  well 
was  originally  completed  in  the  Lissie 
South  (Wilcox  9800)  reservoir  and 
produced  for  several  years  until  the 
reservoir  was  depleted  in  the  well  area 
and  that  a  proper  filing  was  made  with 
the  Commission  to  entitle  Realitos  to  the 
section  102  price,  Realitos  further  states 
that  the  well  was  recompleted  in  the 
Lissie  South  (Yegua  7100)  reservoir  in 
February,  1982  and  that  documents  were 
filed  with  the  Railroad  Commission  of 
Texas  (Texas)  establishing  a  newly 
discovered  reservoir. 

Realitos  submits  that  Mr.  Robert  A 
I.indahl.  a  Vice  President  of  Realitos, 
handled  all  Texas  and  Commission 
filings.  Realitos  further  submits  that  Mr. 
Lindah!  died  about  one  year  prior  to  this 
filing  and  that  a  note  was  found  from 
him  to  a  clerk  instructing  her  to  make 
the  Com.Tiission  fihng  on  recompletion. 
Realitos  states  that  a  diligent  search  of 
its  files  and  Texas'  files  does  not  reveal 
a  Commission  filing  and  it  must  assume 
there  was  none. 

Realitos  asserts  that  since  if  it  had 
made  a  timely  Commission  filing  the 
recompletion  gas  would  have  qualified 
for  the  section  102  price,  there  was  no 
real  or  actual  overcharge  for  the  gas 
sold  from  March  1982,  until  deregulation 
in  1985,  and  that  Realitos  and  its  co- 
owners  did  not  receive  a  price  lor  the 
gas  greater  than  that  for  which'"il 
qualified  under  actual  circumstances. 

Reahtos  states  that  it  operated  a 
number  of  other  wells  and  duly  made 
proper  filings  with  the  Commission  and 
that  its  failure  in  this  instance  was  pure 
clerical  oversight  and  not  an  attempt  to 
evade  the  law  or  collect  a  price  above 
that  for  which  the  well  qualifies. 
Realitos  further  states  that  requiring 
refunds  and  interest  under  such 


circumstances  would  be  unjust  and  a 
harsh  punishment. 

Any  person  desinng  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  and  385.211 
(1989).  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register  All  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lots  D.  Cdshell, 
Secretary 
(FR  Doc.  89-11017  Filed  5-8-89;  8:45  am) 

BILUNG  COOE  6717-Ot-M 


!  Docket  No.  RP89-e5-O02) 

Sea  Robin  Pipeline  Company; 
Compliance  Tariff  Filing 

MdV  3.  1989, 

Take  notice  that  on  April  28. 1989,  Sea 
Robin  Pipeline  Company  (Sea  Robin), 
P  O.  Box  1478,  Houston,  Texas  77251- 
1478,  in  accordance  with  the  Letter 
Order  issued  March  31,  1989  by  the 
Commission  (Letter  Order)  in  the  above 
referenced  dockets.  .<;ubmitted  for  filing 
to  be  effective  April  1,  1989  the 
following  revised  tariff  sheets: 

Original  Volume  No.  1 

Substitute  Second  Revised  Sheet  No.  70. 
Substitute  Original  Revised  Sheet  No.  70-A. 

Sea  Robin  states  that  these  tariff 
sheets  delete  and  modify  tariff  language 
as  specified  by  the  March  31, 1989  Letter 
Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  Protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  10,  1989. 

All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
Motion  to  Intervene.  Copies  of  this  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CaslieU. 

Secretary 

|FR  Doc.  88-11010  Filed  5-6-89;  6:45  am) 

BtujNQ  cooc  crir-ei-M 


i  Docket  No  RP89-  1 S 3-O(.>0 1 

Texas  Eastern  Transmi&sior  Corp.; 
Proposed  Changes  in  FERC  Ga.s  Tarfff 

May  3. 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  26. 1989  tendered  for 
filing  as  part  of  iU  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Seventh  Revised  Sheet  No.  76, 
Seventh  Revised  Sheet  No.  77. 
Seventh  Revised  Sheet  No.  76, 
Seventh  Revised  Sheet  No.  79, 
Seventh  Revised  Sheet  Nob.  80-99, 
Original  Sheet  No.  483G,  and 
Onginal  Sheet  No.  483H. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  establish  the 
procedures  pursuant  to  which  Texas 
Eastern  will  recover  a  portion  of  the 
take-or-pay  charges  to  be  paid  by 
United  to  Sea  Robin  Pipeline  Company 
(Sea  Robin)  as  proposed  by  United  in 
Docket  No.  RP89-147  on  April  10, 1989. 

Texas  Eastern  stales  that  on  April  10. 
1989  United  filed  tariff  sheets  in  Docket 
No.  RP89-147  to  recover  take-or-pay 
charges  to  be  paid  by  United  to  Sea 
Robin  as  proposed  by  Sea  Robin  in  a 
filing  made  March  31. 1989  in  RP-89-141. 
United  proposes  to  recover  from  its 
jurisdictional  customers  100%  of  the 
jurisdictional  portion  of  the  take-or-pay 
costs  billed  by  Sea  Robin  and  paid  by 
United.  Pursuant  to  the  allocation 
methodology  proposed  by  United. 
United  will  bill  and  recover  from  Texas 
Eastern  an  aggregate  principal  amount 
of  $13,325,406.  which  includes  a 
predetermined  carrying  charge,  by 
means  of  a  monthly  charge  of  $2,220,901 
for  a  6  month  period  beginning  April  1, 
1989. 

Texas  Eastern  states  that  tariff  sheets 
483G  and  483H  proposed  for  filing 
herein  are  being  filed  solely  to  establish 
the  procedures  for  recovering  Sea 
Robin's  take-or-pay  charges  to  be  billed 
by  United  and  paid  by  Texas  Eastern  as 
proposed  in  United's  April  10. 1989 
filing.  Seventh  Revised  Sheet  Nos.  76 
through  79  set  forth  the  principal  amount 
plus  the  allocation  factor  for  carrying 
costs  that  each  customer  will  be 
required  to  pay  in  order  to  recover 
United's  take-or-pay  charges  billed  lo 
Texas  Eastern  pursuant  to  United's 
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Apnl  10  filing.  Workpapers  setting  forth 
Texas  Eastern's  determination  of  the 

nllnrntinn  fartnr  fnr  thp  nnnrinal 


Commission  and  are  available  for  public 
inspection. 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


n     f^aok/ill 


Prartiro  onri  Df. 
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Eastern's  rates  to  reflect  changes  in 
CNG's  Rale  Schedule  GSS  rales  shall 


1988  suspension  order  and  the 
December  21.  1988  order  on  rehearing  in 


come,  first-served"  principle  set  fonn  in 
Order  Nos.  .436  and  500. 
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Apnl  10  filing.  Workpapers  setting  forth 
Texas  Eastern's  determination  of  the 
allocation  factor  for  the  principal 
amount  (which  includes  a 
predetermined  carrying  charge)  and  a 
breakdown  of  the  total  and  monthly 
principal  amounts  (which  includes  a 
predetermined  carrying  charge)  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  under  Appendix  A 
attached  to  the  filing. 

Texas  Eastern  states  that  in  tracking 
United's  methodology,  it  has  given 
recognition  to  purchases  by  Texas 
Eastern's  Rate  Schedule  SGS  customers 
under  Rate  Schedule  I  in  the 
determination  of  the  base  and 
deficiency  periods,  to  the  extent  these 
customers  did  not  request  Rate  Schedule 
I  gas  in  lieu  of  Rate  Schedule  SGS  gas. 
but  were  given  the  benefit  of  the  lower  1 
rate.  This  methodology  is  consistent 
with  the  methodology  used  and 
approved  by  the  Commission  in  Texas 
Eastern's  previous  filings. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  May  1, 1989. 

If  at  any  time  United  is  permitted  or 
required  by  Commission  order  to  change 
Its  take-or-pay  procedures  and/or  the 
amounts  to  be  recovered  pursuant 
thereto,  Texas  Eastern  states  it  will 
likewise  change  its  take-or-pay 
procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  that 
regard.  Texas  Eastern  has  protested  the 
use  of  a  six  month  amortization  period 
as  proposed  in  RP8&-147,  As  set  forth  in 
Texas  Eastern's  motion  (a  copy  of  which 
is  attached),  Texas  Eastern  submits  that 
United  should  be  required  to  use  the 
same  amortization  period  as  it  utilized 
in  Docket  No.  RP88-27.  In  addition, 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  from  United  in  the  above 
proceedings. 

Copies  of  the  filing  were  served  on 
Texas  Easterns  jurisdictional  customers 
and  interested  state  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  10,  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  'o  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  0.  Cashell, 

Secretary. 

[FP  Doc  8^11011  Filed  5-e-«9;  8:45  am) 

BILUMG  COOC  6717-01-M 

lOocketNo.  RP-95-0011 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

Mdy  3.  1989 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  28,  1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheet: 

Substitute  Second  Revised  Sheet  No.  316 

Texas  F^stcrn  states  that  this  filing 
makes  the  revisions  to  Texas  Eastern's 
March  1,  1989  tanff  filing  in  Docket  .No. 
RP89-95  as  required  by  the 
Commission's  .March  31,  1989  order. 

Texas  Eastern  states  that  its  .Mar.  1. 
1989  filing  was  accepted  subject  to 
refund  and  conditions  imposed  by  the 
Commissions  March  31.  1989  order.  This 
order  requires  Texas  Eastern  to  modify 
and  refile  Second  Revised  Sheet  No.  316 
submitted  on  .March  1,  1989  within  30 
dciys  of  the  issuance  of  the  March  31 
Order  Section  15  2(c)  of  Rate  Schedule 
FT-1  on  Sheet  .No  316  as  originally  filed 
on  March  1, 1989  required  shippers 
acquiring  firm  transportation  capacity 
on  the  Outer  Continental  Shelf  utilized 
by  others  under  Texas  Eastern's 
Onjjinal  Volume  No.  2  Rate  Schedules  to 
execute  a  contract  containing  the 
identical  terms  and  conditions 
contained  in  those  Rate  Schedules.  In 
compliance  with  the  March  31.  1989 
order  Texas  Eastern  has  revised 
paragraph  (c)  of  §  15,2  of  Rate  Schedule 
FT-1  to  require  shippers  acquiring  firm 
transportation  capacity  on  the  Outer 
Continental  Shelf  utilized  by  others 
under  Texas  Eastern  s  Original  Volume 
.\o  2  Rate  Schedules  to  execute  an  FT-1 
Service  Agreement  and  agree  to  pay 
rates  fur  such  firm  transportation 
capacity  which  are  not  less  than  the 
rate's  contained  in  the  Original  Volume 
.N'o,  2  Rate  Schedules,  unless  a  lower 
rate  is  agreed  to  by  Texas  Eastern. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  April  1,  1989. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

.Any  person  desinns  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intt-rvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  10. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  89-11012  Filed  5-8-89;  8:45  amj 

BIUJNG  COOC  6717-01-M 


[Docket  No.  TM89-S- 17-000) 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

.May  2. 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  26, 1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheet: 

Second  Substitute  Thirteenth  Revised 
Sheet  No.  50 

Texas  Eastern  states  that  Sheet  No.  50 
IS  filed  pursuant  to  Section  4.F  of  Texas 
Eastern's  Rate  Schedule  SS-2  and 
Section  4.F  of  Texas  Eastern's  Rate 
Schedule  SS-3  which  provide  for  an 
automatic  rate  adjustment  to  flow 
through  any  changes  in  CNG 
Transmission  Corporation's  (CNG)  Rate 
Schedule  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3. 

Texas  Eastern  states  that  CNG  filed 
on  March  31, 1989,  to  increase  the  Rate 
Schedule  GSS  rates  as  a  part  of  their 
filing  to  recover  take-or-pay  settlement 
payments  on  Docket  No.  RP89-124-000. 
Pursuant  to  Rate  Schedules  SS-2  and 
SS-3  of  Texas  Eastern's  FERC  Gas 
Tariff.  Fifth  Revised  Volume  No.  1.  any 
change  in  CNG's  GSS  rates  are  flowed 
through  to  Texas  Eastern's  SS-2  and 
SS-3  rates.  Schedule  A  herein  reflects 
the  calculations  involved  in  tracking  the 
GSS  rate  changes  through  Texas 
Eastern's  Rate  Schedules  SS-2  and  SS- 
3.  These  rates  reflect  the  increase  in 
CNG's  GSS  rates  as  a  result  of  CNG's 
take-or-pay  commodity  surcharge  of 
$.0033  per  dth  which  is  proposed  to  be 
effective  May  1. 1989. 

Texas  Eastern  states  that  Section  4.F 
of  its  Rate  Schedules  SS-2  and  SS-3 
states  that  each  change  in  Texas 


E.istem's  rates  to  reflect  changes  in 
CNG's  Rale  Schedule  GSS  rates  shall 
become  effective  without  suspension. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  May  1.  1989 

Copies  of  the  filing  were  s(  rved  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
p.-otest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  .NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
ar.d  214  cf  the  Com.mission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  69-11061  Fiied  5-8-89:  S  45  am! 

BILUNG  CODE  (717-01-M 

(Docket  No.  TII89-29-000] 

Transcontinental  Gas  Pipe;  Line 
Corporation  Proposed  Clianges  in 
FERC  Gas  Tariff 

May  2,  1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  April  27,  1989 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff.  Transco  states  that  the  purpose 
of  this  filing  is  to  track,  pursu.irt  of 
Section  4  of  Transco's  LSS  Rate 
Schedule,  rate  changes  in  storage 
service  purchased  from  CNG 
Transmission  Corporation  (CNG)  which 
rates  are  included  in  Transco's  Rate 
Schedule  LSS. 

Transco  states  that  on  luly  1, 1988, 
CNG  filed  in  Docket  No.  RP88-211-000 
revised  rates  proposed  to  become 
effective  August  1, 1988.  Included 
therein  was  an  increase  in  CNG's 
charges  to  Transco  under  CNG's  Rate 
Schedule  GSS.  By  order  issued  August  1. 
1988  the  Commission  accepted  and 
suspended  the  filed  tariff  sheets  to  be 
effective  January  1, 1989,  subject  to 
refund. 

Transco  states  that  on  December  30. 
1988.  CNG  filed  primary  and  alternate 
tariff  sheets  in  Docket  No.  RP88-211- 
000.  The  alternate  tariff  sheets  were 
filed  in  compliance  with  the  August  1, 


1988  suspension  order  and  the 
December  21. 1988  order  on  rehearing  in 
the  above  docket.  The  primary  tariff 
she'.'ts  were  filed  to  incorporate  a 
voluntary  rate  reduction,  below  the 
rates  which  are  refif  c  ted  on  the 
alterr.ate  tariff  sheets  which  were  filed 
at  the  same  lime,  for  sales  and 
transportation  custome'^  (but  not  for 
contract  storage  customers  under  Rale 
Schedule  GSS),  By  ord^r  isslk  d  January 
31, 1989,  the  Commission  accepted  the 
primary  tariff  sheets  effective  January  1, 
1989,  subject  to  refund. 

Transco  states  that  also  included  for 
filing  are  revised  tariff  sheets  proposed 
to  be  effective  Februnry  1  1989,  April  1. 

1989  and  May  1, 19«9.  Such  sheets 
incorporate  the  revised  Rate  Schedule 
LSS  rates  filed  herein  to  be  effective 
January  1. 1989  into  tariff  sheets  which 
have  been  f.led  with  the  Commission 
subsequent  to  January  1,  1989. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
cufclomers  and  interested  State 
Comn"iis,sio.".s, 

Any  person  desiring  to  be  heard  or  to 
prolest  said  filing  should  file  a  motion  to 
intervene  or  protest  vMih  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington 
DC  20426"  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regiiiations.  .M!  such  motions  or 
protests  should  be  filed  on  or  before 
May  10,  1989.  Protests  will  be 
considered  by  the  Commission  in 
detprmining  the  appropriate  action  to  be 
taken,  but  will  not  stT\  e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fil^-  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc  89-11082  Filed  ^-8-89;  8:45  am) 

BILLING  COOE  6717-01-* 

tOocket  No.  RP89-151-0001 

Transwestem  Pipeline  Co.;  Petition  for 
Tariff  Waiver 

May  3.  1989 

Take  notice  that  on  April  26, 1989. 
Transwestern  Pipeline  Company 
(Transwestem)  filed  a  petition  for 
waiver  of  Section  14(E)fiv)  of  its  FERC 
Gas  Tariff.  Rate  Schedule  ITS-1. 
pursuant  to  Rule  207  of  the  Rules  of 
Practice  and  fYocedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  order  lo  give  substance 
and  effect  to  the  Commission's  "first- 


come,  first-served"  principle  set  forth  in 
Order  Nos.  .436  and  500. 

Transwestem  slates  that  the  limited 
waiver  would  allow  all  interruplible 
shippers  on  the  Transwestem  system 
that  currently  are  entitled  to  receive 
volumes  of  gas  at  the  point  of  delivery 
located  at  the  western  terminus  of  the 
Transwestern  system  (i.e.,  at  the 
Arizona/Cahfomia  border  where  the 
facilities  of  Transwestem  interconnect 
with  the  facilities  of  Southern  California 
Gas  Company)  to  make  a  one-time, 
irrevocable  transfer  of  entitlements, 
without  loss  of  priority,  to  a  new 
delivery  point  to  be  established  on  the 
Transwestern  system.  The  new  delivery 
point  is  to  be  located  at  the 
Interconnection  of  Transwestem  and  a 
newly-proposed  open  access  intrastate 
pipeline  in  California,  the  Colorado 
River  Pipeline  Company. 

Transwestem  states  the  limited 
waiver  is  necessary  to  allow 
Transwestem's  interruplible  shippers  to 
utilize  their  capacity  rights,  and  to 
reconcile  the  state  priority  system 
goveming  interutility  gas  transportation 
in  California  and  the  Commission's 
priority  scheme  established  pursuant  lo 
Order  Nos.  436  and  500. 

Any  person  desiring  to  be  heard  or  to 
protest  said  petition  should  file  a  motion 
to  intervene  or  protest  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  SL  NE. 
Washington.  DC  20426.  on  or  before  5/ 
10/89.  and  in  accordance  with  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caohell. 
Secretary. 
|FR  Doc  89-11013  Filed  5-8-89:  8:45  amj 

BIU.ING  CODE  t^^7■C^■U 


(Dockf  Ni)  P;Pe<i  89-001) 

United  Gas  Pipe  Line  Co.;  Compliance 
Tariff  Filing 

May  3,  1989 

Take  notice  that  on  April  28, 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  in  accordance  with  the  Letter 
Order  issued  March  31. 1989  by  the 
Commission  (Letter  Order)  in  the  above 
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referenced  dockets,  submit'>'d  ''or  filing 
to  be  effective  Apnl  1,  1989  the 
following  revised  tariff  sheets: 

First  Revisod  Volume  Sheet  No.  1 

Substitult'  Third  Rfviscd  She«''  \u  4«-  -V 
Substitute  Original  Sheet  No  4ft- .M 
Substitute  Original  Sheet  No  4ft-A2 

L'nitpd  states  that  these  tariff  sheets 
delete  and  modify  tariff  language  as 
specified  by  the  March  31.  1989  Letter 
Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  Sections  385.214  and  385211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  un  or 
before  May  10.  1989. 

All  protests  filed  with  the  Commi.ssion 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
Motion  to  Intervene,  Copies  of  this  filing 
arp  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  Cashell. 
SfCfVtury 

[FR  Doc  89-11014  Kilfd  '>-&-m.  8:45  am| 
■lUIHO  COOC  I717-01-*! 


1  Docket  No.  RP89- 1 55-000  ] 

United  Oat  Ptp«  Un«  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Ma>  3  1S«<J. 

Take  notice  that  United  Gas  Pipe  Line 
Company  (United),  on  April  27,  1989,  in 
order  to  implement  a  contractually 
authorized  rate  decrease,  tendered 
Seventh  Revised  Sheet  No.  8  and  Eighth 
Revised  Sheet  No.  9  for  filing  in  ANR 
Storage  Company's  (ANR  Storage)  FERC 
Gas  Tanff,  Original  Volume  No.  2.  Rate 
Schedule  X-1  The  proposed  change 
would  decrease  jurisdictional  revenues 
by  approximately  S6OO.0OO  per  month. 
United  slates  that  the  proposed  rate 
decrease  is  In  accordance  with  its 
contract  and  is  required  to  establish  a 
just  and  reasonable  rate  It  proposes 
that  such  rate  become  effective  May  1 
1989, 

Copies  of  the  filing  have  been  served 
upon  ANR  Storage  and  interested  public 
service  commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street.  NE..  Washington 
DC  20426,  in  accordance  with  Rules  211 


ard  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  10,  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  s^^rve  to  make 
protestants  parties  to  the  proceeding, 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  Cashell. 
Secretary. 
IFR  Doc,  09-11015  Filed  5-6-89;  8;45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Pesticides  and  Toxic 
Substances 

(OPP-00277:  FRL-3568-9) 

State-f  IFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committees;  Open  Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.  

summary:  There  will  be  a  2-ddy  meeting 

of  the  Working  Committee  on 
Environment  and  Certification  of  the 
State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  and  a  2-day 
meeting  of  the  SFIREG  Working 
Committee  on  Registration  and 
Classification  to  discuss  various  aspects 
of  pesticide  regulations.  The  meetings 
will  be  open  to  the  public. 
DATE:  The  W  orkina  Committee  on 
Enforcement  and  Certification  will  meet 
on  Tuesday  and  Wednesday,  .May  23 
and  24. 1989.  and  the  Working 
Committee  on  Registration  and 
Classification  will  meet  en  Thursday 
and  Friday,  May  25  and  26.  1989.  The 
meetings  of  both  committees  will  start  at 
8:30  a.m.  each  day  and  adjourn  at  4:30 
p.m.  the  first  day  and  approximately 
noon  on  the  second  day 
ADDRESS:  The  meetings  will  beheld  at: 
Holiday  Inn  Harrisburg  East.  4751  Lindle 
Road.  Harrisburg.  Pennsylvania  17111. 
FOB  FUirrHER  INFORMATION  CONTACT: 
By  mail:  |ohn  T  Tice.  Office  of  Pesticide 
"Programs  (H7506C).  Environmental 

Protection  Agency.  401  M  Street  SW.. 

Washington.  DC  20460 
Office  location  and  telephone  number 

Room  712,  Crystal  Mall  No.  2. 1921 

Jefferson  Davis  Highway,  Arlington, 

VA,  (703 1-557-7410. 


SUPPLEMENTARY  INFORMATION:  The 

meeting  of  the  Working  Committee  on 
Enforcement  and  Certification  will  be 
concerned  with  the  following  topics: 

1  Status  reports  on  and  discussion  of 
the  following:  uniform  reporting  of  state 
enforcement  activities;  EPA  cooperative 
agreement  guidance;  bulk  handling 
policy;  chemigation  policy;  closed  cab 
policy;  advertising  regulation; 
enforcement  policy  for  re-entry  into  "u- 
pick"  crops;  worker  protection 
regulations  (CFR  Part  170);  certification 
and  training  regulations  (CFR  Part  171); 
section  12(a)(2)(F)  regulations; 
Regulatory  Action  Tracking  System 
(RATS);  inspector  training;  progress  of 
the  pilot  FIFRA-TSCA  (Toxic  Substance 
Control  Act)-Tracking  System  (FTTS); 
Record  keeping  including  pesticide  use 
and  illness  reporting;  EPA's  FY90 
budget;  good  laboratory  practice 
regulations;  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
1988  amendments  related  enforcement 
activities;  update  on  certification  and 
training  activities;  minor  use 
registrations  and  their  impact  on 
enforcement;  and  Tributyl  Tin  (TBI) 
enforcement  policy. 
2.  Other  topics  as  appropriate. 
The  meeting  of  the  Working 
Committee  on  Registration  and 
Classification  will  be  concerned  with 
the  following  topics: 

1.  Status  reports  on  and  discussion  of 
the  following  topics  discussed  during  the 
Enforcement  and  Certification  meeting; 
Bulk  handling;  chemigation;  re-entry  for 
"u-pick"  crops;  worker  protection 
regulations;  EPA's  FY90  Budget;  FY90 
grant  guidance. 

2.  Status  reports  and  discussion  of  the 
following  topics;  update  on  "statement 
of  practical  treatment";  state 
responsibilities  for  regulating 
biotechnology  pesticides;  plans  for 
enforcement  activity  on  distributor 
products-state  role;  FIFRA  amendment- 
requests  for  information  on  inerts;  EPA 
handling  of  applications  and  labeling 
under  generic  registration  standards 
(boric  acid  and  borates);  lower  certified 
limits  versus  nominal  concentration  as 
the  pesticide  label  guarantee;  discussion 
of  EPA's  policy  on  registration  of  non- 
traditional  pesticides;  confusing  labels 
on  restricted-use  pesticides; 
implementation  of  FIFRA  1988 
provisions  for  reregistration;  National 
pesticide  monitoring  plan  update; 
National  Agricultural  Chemicals 
Association  (NACA)  and  EPA's  label 
improvement  project;  registration  and 
special  review  status  of  Quintox 
(cholecalciferol);  AIDS-infection  control 
information  on  labels;  and  Endangered 
Spi;cie8  Update. 


3.  Other  topics  as  appropriate. 
Dated:  May  4, 1989. 
Douglas  D.  Campt, 

DirfTtor  Office  of  Pesticide  Programs. 
[FR  Doc.  89-11217  Filt'd  .V-8-89;  9:05  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(Gen.  Docket  No.  S8-328;  FCC  89-1101 

Broadcast  Services;  Revision  of 
Application  for  Construction  Permit 
for  Commercial  Broadcast  Station 
(FCC  Form  301) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  changes  to  FCC  form 

301^ _^____ 

SUMMARY:  This  document  gives  notice  of 
revision  to  FCC  Form  301,  the 
application  form  for  construction 
permits  for  broadcast  stations,  regarding 
the  submission  of  additional  financial, 
ownership  and  integration  information 
from  applicants  for  new  boadcast 
facilities.  The  revisions  were  originally 
suggested  by  an  ad  hoc  committee  of  the 
Federal  Communications  Bar 
Association  as  a  step  towards 
eliminating  abuse  of  the  Commission's 
licensing  process,  especially  through 
filing  of  sham  applications. 
date:  After  Office  of  Management  and 
Budget  approval  has  been  obtained,  the 
Commission  will  issue  a  notice 
informing  the  public  of  the  precise  date 
upon  which  the  new  requirements 
contained  within  Form  301  will  become 
effective. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Minister,  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  72 
hours  30  minutes  per  response  to  302 
hours  15  minutes  per  response  with  an 
average  of  110  hours  13  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Com.mission,  Office  of 
the  Managing  Director,  Washington,  DC 
20554,  and  to  the  Office  of  Management 


and  Budget.  Paperwork  Reduction 
Project  (,3060-0027),  Washington.  DC 
20503. 

This  IS  a  svnopsis  of  the  Commission's 
Report  and  Order  m  MM  Docket  No,  88- 
328  adopted  .March  30,  1989  and 
released  April  20.  1989,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230|,  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services.  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Summary  of  Changes 

1.  The  Commission  has  made  changes 
in  the  information  to  be  submitted  in 
conjunction  with  FCC  Form  301, 
Application  for  Construction  Permit  for 
Commercial  Broadcast  Station.  These 
changes,  which  call  for  additional 
financial,  ownership  and  integration 
information,  were  prompted  by  a 
proposal  by  an  ad  hoc  committee  of  the 
Federal  Communications  Bar 
Association  (FCBA),  and  apply  to 
applicants  for  construction  permits  for 
new  stations  as  well  as  for  stations 
mutually  exclusive  with  those  subject  to 
license  renewal.  They  are  intended  to 
fill  gaps  in  the  Commission's  reporting 
requirements  that  have  led  to 
opiportunities  for  abuse  in  the 
application  process.  Upon  obtaining 
Office  of  Management  and  Budget 
approval,  the  Commission  will  release  a 
notice  inform.ing  the  public  of  the 
precise  date  upon  wh:ch  the  new 
changes  will  become  effective.  From  the 
effective  date  until  a  new  Form  301  is 
made  available  that  incorporates  these 
new  changes,  applicants  are  to  include 
the  new  information  as  a  supplement  to 
the  existing  Form  301. 

2.  Among  the  changes  made  by  the 
Commission  were  those  relating  to 
ownership  information  filed  by 
applicants  in  their  applications.  In  this 
regard,  the  Commisson's  legal 
qualifications  questions  appearing  in 
Form  301  were  changed  to  include 
within  their  scope  "non-party  equity 
owners"  in  the  applicants.  A  "non-party 
equity  owner "  is  any  holder  of  an  equity 
interest  in  the  applicant  that  is  generally 
considered  a  noncognizable  interest.  For 
example,  where  the  applicant  is  a 
partnership,  a  limited  partners  are  non- 
party equity  owners.  Similarly,  where 
the  applicant  is  a  corporation,  all 
nonvoting  stockholders,  stockholders 
with  less  than  5%  voting  stock  interest, 
and  stockholders  with  less  than  a 
majority  interest  in  voting  stock  where  a 


single  entity  holds  more  than  50%  of  the 
voting  stock  fall  within  this  category  of 
non-party  equity  owners.  In  the  event 
there  are  more  than  fifty  (50) 
stockholders  or  owners  of  equity 
interests  in  the  applicant,  however,  only 
those  with  5%  or  more  of  the  total  equity 
are  considered  non-party  equity  owners. 
As  a  result  of  the  creation  of  this  new 
category,  applicants  must  include 
information  for  "non-party  equity 
owners"  regarding  character,  family 
members'  broadcast  interests,  and 
interests  in  other  broadcast 
applications/licenses,  similar  to  the 
information  already  requested  in  Form 
301  for  equity  owners. 

3.  In  addition,  non-individual 
applicants  are  to  provide  in.  conjunction 
with  the  legal  qualification  section  of 
Form  301.  the  date  and  location  of  filing 
of  the  applicant's  enabling  charter,  e.g., 
a  limited  partnership  must  identify  its 
certificate  of  limited  partnership  and  a 
corporation  must  identify  its  articles  of 
incorporation  by  date  and  place  of  filing. 
In  the  event  there  is  no  requirement  that 
the  enabling  charter  be  filed  with  the 
state,  the  applicant  is  to  include  the 
charter  in  its  public  inspection  file. 
Applicants  also  are  to  identify  all  equity 
owners  in  the  applicant,  including 
general  and  limited  partners  and  voting 
and  nonvoting  shareholders,  except 
where  there  are  more  than  50  equity 
owners.  Where  there  are  more  than  fifty 
equity  holders,  the  applicant  must 
identify  only  those  equity  holders  who 
own  5%  or  more  of  the  total  equity  in  the 
applicant.  In  addition,  these  revisions  to 
Form  301  include  identification  and 
submission  by  applicants  of 
instruments,  documents,  contracts  or 
understandings  related  to  future 
ownership  rights  in  the  applicant, 
including  but  not  limited  to.  insulated 
limited  partnership  shares,  nonvoting 
stock  interests,  beneficial  stock 
ownership  interests,  options,  rights  of 
first  refusal,  or  debentures.  In  this 
regard,  particulars  of  any  oral 
agreement  must  be  reduced  to  writing 
and  also  be  submitted  as  an  exhibit. 

4.  In  undertaking  these  revisions,  the 
Commission  stated  that  the  additional 
ownership  information  will  help  it  and 
the  other  parties  to  the  proceeding 
identify  real  parties-in-interest  and 
thereby  deter  persons  from  setting  up 
sham  applicants  to  achieve  a 
comparative  preference  or  to  evade 
Commission  policies  or  rules.  Where  an 
applicant  does  not  provide  the 
additional  ownership  data,  the 
Commission  stated,  the  Hearing 
Designation  Order  will  include  an  issue 
regarding  the  real  party-in-interest  in  the 
applicant  and  will  direct  that  the 
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application  showing  the  applicant's 
financial  position  and  also  a  statpmert 


entering  the  comparative  process  or 
being  granted  a  construction  permit. 
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and  effort,  to  submit  a  legitimate 
application  for  construction  of  a 
broadcast  station.  The  additional 


Abuse  and  Alcoholism.  National 
Institute  on  Drug  Abuse. 


Native.  Asian  or  Pacific  Islander) 
enrollment;  or 
An  institution  with  a  substantial 
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rfle\  irf  i.iformafion  be  supplied  within 
a  specified  time. 

5.  With  res-ird  to  financial 
information,  the  Form  301  changes 
include  submission  by  the  applicant  of 
an  estimate  of  the  initial  costs  of 
constnictmg  and  operating  the  propost'd 
facility  As  per  the  Commission  s 
revisions,  the  estimate  is  to  include,  bui 
13  not  limited  to,  costs  incurred  for  the 
antenna  system:  RF  generating 
equipment,  monitoring  and  test 
equipment:  program  origination 
equipment,  acquirmg  land;  acquiring 
remodeling  or  constructing  buildings: 
services  (including  legal,  engineonng, 
and  installation  costs);  and, 
miscellaneous  items  (including  mobile 
and  STL  equipment,  non-technical 
studio  furnishing,  etc.).  The  estimate 
also  is  to  include  the  cost  of  operating 
the  proposed  facility  for  the  first  three 
months,  including  the  costs  of  proposed 
programmmg,  without  relying  on 
advertising  or  other  revenues  to  meet 
operating  costs.  Moreover,  to  amve  at 
an  estimate  of  the  total  cobts  to  be  met 
by  the  applicant,  the  total  construction 
cost  is  to  b«  added  to  the  estimated  cost 
of  operation  for  three  months. 

6.  Also  undc  the  Form  301  changes, 
the  applicant  is  to  identify  in  the 
application  its  sources  of  funding  for  the 
construction  and  operation  of  the 
proposed  facility  for  the  first  three 
months.  In  this  regard,  the  funding 
sources  listed  on  the  application  should 
include,  if  applicable,  existing  capital, 
new  capital,  loans  from  banks 
(identified  separately),  loans  from  others 
(identified  separately),  profits  from 
existing  operations,  donations,  and  net 
deferred  credit  from  equipment 
suppliers  (identified  separately  and 
determined  by  deducting  from  the 
deferred  credit  the  down  payment, 
payments  to  principal,  and  interest 
payments).  For  each  source  of  funding, 
the  applicant  is  to  identify  the  source's 
name,  address,  telephone  number  a 
contract  person  if  the  source  is  an  entity 
the  relationship  (if  any)  of  the  source  to 
the  applicant,  and  the  amount  of  funds 
to  be  supplied  by  the  source.  The  totel 
amount  of  funds  to  be  supplied  by  all 
the  sources  listed  should  equal  or 
exceed  the  estimated  cost  of 
construction  and  operation.  Underlying 
documentation  to  venfy  its  cost  estimatp 
or  funding  sources  is  not  required  under 
the  new  revisions  but  applicants  are  to 
have  such  information  on  hand  at  the 
time  their  applications  are  submitted. 

7.  The  applicant  is  also  to  have  on 
hand  at  the  lime  it  files  its  application 
documentation  in  the  form  of  a  detailed 
balance  sheet  as  of  the  close  of  month 
within  90  davs  of  the  dwte  of  the 


application  showing  the  applicant's 
f.naniial  position  and  also  a  sta'pmert 
showing  the  ye;«rly  n<'t  inrome.  af'er 
Federal  income  tax.  for  each  of  the  past 
two  y<»ars.  rereived  by  the  applicant 
from  any  sourre.  In  addition,  for  each 
person  who  has  already  furnished  funds. 
purchased  stock  extended  credit,  or 
guaranteed  loans,  the  applicant  is  to 
retain  a  copy  of  the  agreement 
obligating  the  party  to  furnish  funds. 
showing  the  amount  furnished,  the  rate 
of  interest,  the  terms  of  repayment,  and 
security,  if  any.  Similarly,  for  each 
person  who  has  agreed  to  furnish  funds. 
purchase  stock,  extend  credit,  or 
guarantee  loans,  the  applicant  i.s  to  have 
a  balance  sheet  or  a  financial  statement 
showing  all  liabilities  and  current  and 
liquid  assets  sufficient  to  meet  current 
liabilities,  financial  ability  to  comply 
wi'h  the  terms  of  the  agreement  to 
furnish  funds,  purchase  stock,  extend 
credit,  or  guarantee  loans,  and  net 
income  after  Federal  income  tax. 
received  for  the  past  two  years.  If  the 
financial  statement  does  not  indicate 
current  and  liquid  assets  sufficient  to 
meet  the  proposed  commitments,  the 
applicant  must  supplement  it  by  a 
statement  showing  how  non-liquid 
assets  will  be  used  to  provide  the  funds. 
and  the  extent  to  which  such  assets 
have  liens  or  prior  obligations  against 
them.  For  financial  institutions  or 
equiprricnf  manufacturers  who  have 
agreed  to  make  a  loan  or  extend  credit 
the  applicant  must  have  in  its 
possession  the  document  by  which  the 
institution  or  manufacturer  has  agreed 
to  provide  the  loan  or  credit,  showing 
the  amount  of  loan  or  credit,  terms  of 
payment  or  repayment  of  the  loan, 
collateral  or  secunty  required,  rate  of 
interest  to  be  charged,  any  special 
requirements  (fg..  moratorium  or 
principal  or  interf-st.  waiver  of 
collateral,  etc.).  and  a  statement  from 
any  parties  required  to  provide  special 
endorsements  showing  their  willingness 
to  provide  such  endorsements. 
8  The  changes  made  by  the 
Com.mission  also  include  adoption  of  a 
modified  version  of  the  "firm  financial 
commitment"  standard.  Under  this 
standard,  applications  will  be  returned 
as  not  acceptable  or  non-tenderable  if 
tbey  do  not  include  the  requisite 
financial  certification.  Thus,  if  an 
applicant  fails  to  certify  in  Form  301  that 
it  is  financially  qualified  by  either  not 
responding  to  the  relevant  question  or 
responding  "No,"  its  application  will  be 
returned  as  unacceptable  or  non- 
tenderable.  This  additional  financial 
information  is  necessary  to  help  deter 
financially  unqualified  applicants  from 


entering  the  comparative  process  or 
being  granted  a  construction  permit. 

9.  Finally,  under  the  Commission's 
revisions  to  Form  301,  applicants  are  to 
include  their  integration  proposal  by  at 
least  the  end  of  the  amendment-as-of- 
right  period.  In  doing  so.  an  applicant 
must  identify  each  principal  who  will 
particiate  in  the  management  of  the 
proposed  facility,  briefly  describe  his  or 
her  position,  duties  and  hours,  and 
specify  for  each  principal  whether  a 
qualitative  credit  will  he  claimed  for 
minority  status,  past  local  residence 
(specifying  whether  in  the  community  of 
license  or  service  area  and  dates), 
daytimer  preference,  female  status, 
broadcast  experience  (including  each 
employer  and  position  and  dates),  or 
civic  activity.  Although  an  applicant  can 
include  its  integration  statement  in  its 
application,  it  must  file  its  integration 
statement  with  the  Commission  no  later 
than  the  amendment-as-of-right  date  in 
FM  proceedings  or  the  "B"  cut-off  date 
in  AM  and  television  proceedings.  An 
applicant  that  does  not  disclose  its 
integration  proposal  by  the  amendment- 
as-ofright  date  will  therefore  not 
receive  any  credit  for  integration  in  the 
comparative  hearing.  This  additional 
integration  information  at  the 
application  stage  is  necessary  in  order 
to  permit  parties  to  assess  the  relative 
strengths  and  weaknesses  of  their 
integration  proposals  early  in  the 
comparative  process. 

10.  The  new  ownership,  financial  and 
integration  reporting  changes  to  Form 
301  apphcation  filings  will  become 
effective  upon  approval  of  the  new 
reporting  requirements  by  the  Office  of 
Management  and  Budget  and  issuance 
of  a  public  notice  by  the  Commission 
advising  the  piiblic  of  the  effective  date 
of  these  new  changes.  Applicants  filing 
applications  after  the  effective  date  of 
these  cnanges  but  before  a  new  Form 
301  is  available  that  incorporates  these 
changes  are  to  submit  the  new 
information  as  supplements  to  the 
existing  Form  301  applications  as 
provided  in  the  Appendix  to  the  Rt^pon 
and  Order.  Apphcations  already  on  file 
as  of  the  effective  date,  however,  will 
not  be  required  to  be  amended  to 
include  the  additional  information. 

Final  Regulatory  Flexibility  Analysis 
Statement 

n.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605.  it  i,s 
certified  that  the  modifications  adopted 
in  the  Commission's  Report  and  Ordrr 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  the  Form  301  changes  will 
require  more  information,  and  thus  time 


and  effort,  to  submit  a  legitimate 
application  for  construction  of  a 
broadcast  station.  The  additional 
burdens,  however,  are  outweighed  by 
the  significant  public  interest  benefits 
gained  by  preventing  abuse  of  the 
Commission's  processes. 

12.  The  Secretary  shall  cause  a  copy 
of  the  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No,  96-354,  94 
Stat.  1164,  5  U.S.C,  601  et  seq.,  (1981)). 

Ordering  Clauses 

13.  Accordingly,  it  is  ordered  Thai  the 
amendments  to  FCC  Form  301.  adopted 
in  the  Commission's  Report  and  Order. 
shall  become  effective  upon  approval  of 
the  new  reporting  requirements  by  the 
Office  of  Management  and  Budget  and 
issuance  of  a  public  notice  by  the 
Commission  advising  the  public  of  the 
effective  date  of  these  new  changes.  The 
Commission  requires  new  applicants 
filing  applications  after  the  effective 
date  of  the  amendments  until  form  301  is 
revised,  to  file  a  supplement  with  the 
Form  301  containing  the  additional 
information  requested  in  the  Appendix 
to  the  Report  and  Order 

14.  ft  is  further  ordered  That  the 
portion  of  this  proceeding  and  of  DC 
Docket  No.  81-742  related  to  the  firm 
financial  commitment  standard  is  held 
open  pending  the  resolution  of  this  issue 
in  MM  Docket  89-15. 

15.  It  is  further  ordered  That,  except 
as  specified  in  paragraph  14  this 
proceeding  is  terminated,  and  that 
portion  of  BC  Docket  No.  81-742  related 
to  modifications  to  Form  301  is  likewise 
terminated. 

16.  Authority  for  the  changes  adopted 
in  the  Report  and  Order  is  contained  in 
sections  4(i),  303(r).  308  and  309  of  the 
Communicafions  Act  of  1934  as 
amended. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  8&-10984  Filed  5-8-69;  8;45  am] 

BILLING  CODE  6712-ai-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Minority  Institutions  Research 
Development  Program 

agency:  National  Insfitute  of  Mental 
Health,  National  Institute  on  Alcohol 


Abuse  and  Alcoholism.  National 
Institute  on  Drug  Abuse. 

action:  Notice  of  restricted  eligibility. 

summary:  The  National  Institute  of 
Mental  Health  (NIMH),  the  National 
Institute  on  .Alcohol  .'Kbuse  and 
Alcoholism  (NIAAA).  and  the  National 

Institute  on  Drug  Abuse  (NID.'X) 
announces  the  availability  of  research 
development  grants  for  the  purpose  of 
increasing  the  capacity  of  academic 
institutions  with  substantial  numbers  of 
minority  group  enrollment  and  their 
faculty  to  conduct  rigorous  mental 
health,  alcohol  and  drug  abuse  research. 
These  grants  will  be  made  under  the 
authority  of  section  301  of  the  Public 
Health  Service  Act,  as  amended  by  (42 
U.S.C.  241),  Minority  groups  include: 
American  Indians  and  Native  Alaskans, 
Asian  American  and  Pacific  Islanders, 
Black  Americans  and  Hispanic 
Americans. 

The  Request  for  Applications  consists 

of  two  core  activities:  (1)  Institutional 
Research  Divelopment;  and  (2) 
Individual  Investigator  research 
Projects.  This  program  will  assist 
academic  instilutions  with  substantial 
numbers  of  minority  group  enrollment  in 
augmenting  and  strengthening  their 
research  infrastructure  in  order  to 
facilitate  and  foster  the  development  of 
alcohol,  drug  abuse  and  mental  health 
(ADM)  research  projects.  Minority 
students  will  benefit  from  participation 
in  n  search  projects  as  research 
assistants  and  will  be  encouraged  to 
pursue  careers  in  ADM  research. 

In  fiscal  year  1989.  NIMH.  NIAAA, 
and  NIDA  collectively  will  fund 
approximately  10  to  20  new  3-year 
awards  under  this  FRA  for  a  total  of 
$1,400,000. 

NIMH.  NIAAA.  and  NIDA  are  limiting 
potential  applicants  for  these  grants  to 
insu.'-e  that  academic  institutions  with 
substantial  numbers  of  minority  group 
enrollment  benefit  from  the  goals  and 
objectives  of  this  program. 

Applicant  institutions  must  be  located 
either  in  a  State,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  the  Canal  Zone.  Guam, 
American  Samoa,  or  the  Trust  Territory 
of  the  Pacific  Islands  and  be  one  of  the 
following: 

A  public  or  private  nonprofit 
university,  four  year  college,  or  other 
institution  offering  undergraduate, 
graduate,  or  ADM  professional  degrees 
with  a  traditionally  high  (more  than  50 
percent)  minority  student  (Black, 
ilispanic,  American  Indian  or  Alaskan 


Native,  Asian  or  Pacific  Islander) 
enrollment;  or 

An  institution  with  a  substantial 
enrollment  of  minority  students  (e.g.. 
more  than  25  percent  in  each  of  the  past 
3  years)  which  has  attempted  to  attract 
and  encourage  science  and  career 
development  of  ethnic  or  racial  group 
members  who  have  been  found  to  be 
underrepresented  in  biomedical  and 
behavioral  research  nationally. 
Additionally,  the  institution  should 
show  a  demonstrated  commitment  to 
minority  faculty  recruitment  and 
development  in  the  expenditure  of  its 
resources,  and  that  there  is  an 
institutional  need  for  support  in  its 
research  development  program:  or 

An  Indian  tribe,  in  conjunction  with 
one  or  more  institutions  of  higher 
learning  which  offer  (s)  undergraduate 
and  graduate  degrees  in  ADM 
disciplines,  which  has  a  recognized 
governing  body  and  which  performs 
substantial  governmental  functions,  or 
an  Alaska  Regional  Corporation  (ARC) 
as  defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.). 

The  applicant  must  indicate  which  of 
the  above  eligibility  conditions  apply  for 
their  institution  and  must  furnish 
evidence  to  document  their  eligibility  for 
that  condition. 

In  making  application  for  research 
grants  under  this  RFA.  the  applicant 
must  designate  the  type  of  grant  being 
requested  "Minority  Institutions 
Research  Development  Program."  A 
college  or  university  is  expected  to 
apply  for  the  two  core  program  activities 
indicated  in  the  RFA.  The  optional 
component  of  Research  Assistantships 
for  Associate  investigator  Projects  can 
also  be  included  in  the  application. 

For  a  copy  of  the  Request  for 
Applications  or  additional  program 
guidance,  potential  applicants  should 
contact:  Marion  E.  Primas,  Ph.D., 
Minority  Research  Resources  Branch, 
Division  of  Biometry  and  Applied 
Sciences,  National  Institute  of  Mental 
Health,  5600  Fishers  Lane,  Room  18-101. 
Rockville,  Maryland  20857.  (Telephone: 
301/443-3724). 

The  Calulog  of  Federal  Domestic  Assistance 
Numbers  for  this  program  are  13.242. 13.27.1. 
and  1.3.279. 

Joseph  R.  Leone, 

Associate  Administrator  for  Management. 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 

[re  Doc.  89-11057  Filed  5-8-89;  8:45  am) 
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Offic*  of  R«fug««  RtMttlcnMnt 
Refug—  B— Wetwitt  Progrim; 


notice.  These  funds  will  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees. 


have  been  issued:  Availability  of 
Funding  for  Grants  to  States  to 
Implement  Favorable  Alternate  Sites 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Notices 


19S5: 


below  the  national  average  for  all  time- 
eligible  refugees  in  the  U.S.;  (b)  less  than 
85%  of  the  State's  social  service 


specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
States  which  would  use  them  for  this 


needs  in  a  time  of  funding  reductions. 
As  an  alternative,  one  commenter 
recommended  that  discretionarv  funds 
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losr).: 


Offic*  of  R«fug««  R«Mttl«fn«nt 

R«fug—  n<— ttlem<itt  Progrim; 
ANocaUom  to  Stat*  of  FY  1989  Funds 
for  nefugai  >  Social  Serirtcas 

AOCNCV:  Office  of  Refugee  Resettlement 
(ORR).  FSA.  HHS. 

ACTION:  Final  notice  of  allocations  to 
States  of  FY  1989  funds  for  refugee 
social  services. 

SUMMARY:  This  notice  establishes  the 
allocations  to  States  of  FY  1989  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP). 
EFFlCTtVl  DATE  May  9.  1989.        ' 
AOOllCSS:  Office  of  Refugee 
Resettlement,  Family  Support 
Administration,  370  L'Enfant 
Promenade.  SW..  Washington.  DC  20447 
FOR  PURTHCR  INFORMATION  CONTACT 
Toyo  Biddle  (202)  252-4563. 
SUPPIEMCNTARY  INFORMATION:  Notice  of 
the  proposed  social  service  allocations 
to  States  was  published  in  the  Federal 
RagistOT  on  January  18. 1989  (54  FR 
1995).  The  preliminary  population 
estimates  that  were  used  in  the 
proposed  notice  have  been  replaced  by 
final  figures.  As  a  result  of  new 
information  on  the  presence  m  the 
United  States  of  substantial  numbers  of 
recent  arrivals  qualifying  for  Cuban/ 
Haitian  entrant  statua,  changes  have 
occurred  in  the  allocations  for  nearly  all 
States.  In  addition,  adjustments  have 
been  made  in  the  estimated  refugee 
populations  of  three  States  as  a  result  of 
evidence  submitted  by  those  States. 

I.  Allocatioii  Amounts 

Office  of  Refugee  Resettlement  (ORK) 
expects  to  have  available  $64,906,000  in 
FY  1989  refugee  social  service  funds  as 
part  of  the  FY  1989  appropriations  for 
the  Department  of  Health  and  Human 
Services  (Pub.  L  100-436). 

Of  the  total  of  $64,906,000.  the  Director 
of  ORR  will  make  available  to  States 
during  FY  1989  $55,170,100  (83%)  under 
the  allocation  formulas  set  out  in  this 


■  bi  addition  to  p«non«  adniitt<>d  to  the  United 
Suiei  u  i^fugees  laider  section  2i)'  of  the 
Immigration  and  Nd'iondh'y  Aut  !INA)  ur  grdnl>'(.i 
asylum  under  ieclion  208  ,)f  iht?  INA,  eligibility  for 
rvfugee  ioci*l  «ervice«  also  include*:  (1 1  Cuban  and 
Haitian  entrants,  under  seclKin  Vn  of  the  Refugee 
ttucalion  Assistance  Act  of  1980  (Pub  L  96-422t: 
(21  certain  Amerasians  frjm  Vieinnm  who  are 
a  imitti>d  '0  the  L'  S  as  immigrnnU  under  setlujn 
Srt4  of  the  K()r>>ign  Opera'ions  F.ufKirt  Financing 
and  Related  Program*  Appropriations  Act.  198H  js 
ircUiited  in  the  FY  lUOfl  Continuing  Kcsoliilion  !KjO 
L  100-2021:  and  13)  certdin  AmerasMns  from 
Vietnam,  im:luding  L  S,  citizens,  under  "tie  II  of  lh« 
Foreign  Operaiions,  Export  Fin.(ncing.  and  Knialed 
Pvigr.ims  ApproprML.ins  ,\cl,  ia«9  iP^jfa   L  11*)- 
♦61 )  K  >r  ciinvenii^ni.e,  thf  'prm  'refuge*^    i»  ised  In 
this  notice  to  encompass  all  such  eligible  pen»on« 
unleM  the  $p<K;ific  context  indicates  olherwiae. 


notice.  These  funds  will  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees. 

The  population  figures  include 
rt  fugees.  Cuban/Haitian  entrants,  and 
Amerasians  from  Vietnam  since  these 
populations  may  be  served  through 
fund.s  addressed  in  this  notice.  (A  State 
must.  howevfT,  have  an  approved  State 
plan  for  the  Cuban/Haitian  Entrant 
Program  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees.) 

Of  the  $64,906,000  covered  by  this 
notice,  the  Director  will  allocate  funds 
directly  to  States  in  the  following 
manner 

•  $52,670,100  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  who 
hid  been  in  the  U.S.  3  years  or  less  as 
of  October  1.  1988  (including  a  floor 
amount  of  $75,000  for  States  which 
have  small  refugee  populations). 

•  $2,500, 0(X3  will  be  allocated  to  each 
State  on  the  basts  of  its  proportion  of 
the  3-year  refugees  population 
(including  a  floor  amount  of  $5,000  to 
States  with  small  refugee  populations) 
m  order  to  provide  an  incentive  for 
Stattrs  to  fund  refugee  mutual 
assistance  associations  (MAAs).  A 
written  assurance  that  these  optional 
funds  will  be  used  for  MAAs  is 
required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States 
regarding  this  assurance  is  provided 
below. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  6(a)(3)  of  the  Refugee  Assistance 
Extension  Act  of  1986  (Pub.  L  99-605) 
which  amended  section  412(c)  of  the 
Immigration  and  Nationality  Act  to 
require  that  the  "funds  available  for  a 
fiscal  year  for  Rrants  and  contracts  [for 
social  servlcesj  *   *   *  shall  be  allocated 
among  the  States  based  on  the  total 
number  of  refugees  (including  children 
and  adultsi  who  arrived  in  the  United 
States  not  more  than  36  months  before 
the  beginning  of  such  fiscal  year  and 
who  are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year," 

The  approximately  $9,700,000  in 
remalninfi  social  service  funds  is 
expec'ed  to  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  The  discretionary  funds  will 
support  specific  program  activities 
designed  to  improve  the  delivery  of 
services  to  refugees.  Announcements  of 
the  availability  of  funding  and  gr.inl 
application  procedures  for  some  projects 


have  been  issued:  Availability  of 
Funding  for  Grants  to  States  to 
Implement  Favorable  Alternate  Sites 
Demonstration  Projects,  Memorandum 
to  State  Refugee  Coordinators  issued 
October  1, 1984.  and  Availability  of 
Funding  for  Planned  Secondary 
Resettlement  of  Refugees.  50  FR  20038, 
May  13. 1985.  ORR  expects  to  continue 
emphasis  on  the  Key  States  Initiative  to 
address  problems  of  persistent  welfare 
dependency  and  on  other  discretionary 
grants  directed  toward  refugee  job 
placement  and  self-support. 
Announcements  will  be  made  when 
additional  initiatives  are  decided  on. 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence, 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
provided  to  a  U.S.-bom  minor  child  in  a 
family  in  which  both  parents  are 
refugees  or.  if  only  one  parent  is  present, 
in  which  that  parent  is  a  refugee;  and  (2) 
under  the  FY  1989  Foreign  Operations 
Appropriations  Act  (Pub.  L  100-161), 
services  may  be  provided  to  an 
Amerasian  from  Vietnam  who  is  a  U.S. 
citizen  and  who  enters  the  U.S.  after 
October  1, 1988. 

In  accordance  with  ORR's  "Statement 
of  Program  Goals.  Priorities  and 
Standards  for  State-Administered 
Refugee  Resettlement  Program"  issued 
March  1. 1984.  funds  awarded  under  this 
notice  for  the  basic  and  MAA  incentive 
allocations  are  subject  (as  were  FY 
1985-1988  funds)  to  a  requirement  that 
at  least  85%  of  a  State's  award  be  used 
for  employment  services,  English 
language  training,  and  case  management 
services.  reOecting  the  Congressional 
objective  that  "employable  refugees 
should  be  placed  in  jobs  as  soon  as 
possible  after  their  arrival  in  the  United 
States"  and  that  social  service  funds  be 
focused  on  these  types  of  services. 
(Immigration  and  Nationality  Act, 
section  412(a)(1)(B).)  As  in  previous 
years,  ORR  will  consider  granting,  under 
specific  circumstances,  a  waiver  of  this 
provision.  In  order  to  receive  a  waiver,  a 
State  must  meet  either  of  the  following 
two  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
two  of  the  following  three  circumstances 
exist;  (a)  The  cash  assistance  rate  for 
time-eligible  refugees  in  the  Stale  is 


below  the  national  average  for  all  time- 
eligible  refugees  in  the  U.S.;  (b)  less  than 
85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  State's 
refugees;  and/or  (c)  there  are  non- 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

2.  In  accordnce  with  section 
412(c)(1)(C)  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  9»-605),  the  State  submits 
to  the  Director  a  plan  (established  by  or 
in  consultation  with  local  governments) 
which  the  Director  determines  provides 
for  the  maximum  appropriate  provision 
of  employment-related  services  for,  and 
the  maximum  placement  of,  employable 
refugees  consistent  with  performance 
standards  established  under  section  106 
of  the  Job  Training  Partnership  Act. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  The  Continuing  Resolution  for 
FY  1985  (Pub.  L.  98-473)  amended 
section  412(e)(7)(A)  of  the  Immigtration 
and  Nationality  Act  to  provide  that: 

The  Secretary  (of  HHS)  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  IJnited  Slates  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  jsociai)  services,  and  case 
management,  as  needed,  in  a  manner  ttiat 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordinaiion 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583,  June  11, 1985).  The 
notice  on  alternative  projects  does  not 
contain  provisions  for  the  allocation  of 
additional  social  service  fiinds  beyond 
the  amounts  made  available  by  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present  notice. 

Finally.  ORR  believes  that  the 
continued  and/or  increased  utilization 
of  refugee  mutual  assistance 
associations  (MAAs)  in  the  provision  of 
social  services  promotes  appropriate  use 
of  ser\'ices  as  well  as  the  effectiveness 
of  the  overall  service  system.  This  belief 
is  reinforced  by  the  interest  in  MAAs 
which  has  developed  under  similar 
incentive  funds  awarded  to  States  in 
previous  years.  Therefore  additional 
funds  which  would  be  targeted 


specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
States  which  would  use  them  for  this 
purpose. 

In  order  to  receive  the  \\.\A  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettlement 
that  the  following  conditions  will  be 
obsened  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation: 

1.  Thai  such  funds  will  be  used  to  fund 
refugee  mutual  assistance  associations 
for  the  direct  provision  of  services  to 
refugee  clients. 

2.  That  the  M.AA  incentive  allocation 
IS  subject  to  and  included  under  ORR's 
requirement  that  85%  of  the  total  amount 
of  social  service  funds  allocated  by  this 
notice  to  a  State  be  used  for  prionty 
services,  as  defined  elsewhere  in  this 
notice. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association; 

a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees  or  former  refugees. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  for  refugee  clients  in 
subsequent  yea.s. 

Written  assurances  should  be  sent  to 
the  Director.  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade. 
SW'.,  Washington.  DC  20447,  with  a 
duplicate  copy  to  the  appropriate  Family 
Support  Administration  (FSA)  Regional 
.Administrator,  In  accordance  with  the 
notice  of  January  18,  States  were 
required  to  respond  by  March  31, 1989, 
in  order  to  avail  them.selves  of  this 
special  allocation;  this  deadline  is 
hereby  extended  until  30  days  from  the 
date  of  publication  of  this  final  notice. 

II.  Discussion  of  Comments  Received 

We  received  142  letters  of  comment  in 
response  to  the  notice  of  the  proposed 
allocations  to  States  of  FY  1989  funds 
for  social  services  for  refugees  and 
Cuban/Haitian  entrants. 

The  comments  are  summarized  below 
and  are  followed  in  each  case  by  the 
Department's  response. 

Co /7;/77f?.Tf.' Three  commenters 
recommended  th.'it  the  approximately 
S9  7  million  which  ORR  plans  to  use  for 
discretionary  purposes  be  allocated 
instead  according  to  the  formula.  The 
commenters  felt  that  this  would  provide 
the  States  more  Hexibility  to  address 


needs  bi  a  time  of  funding  reductions 
As  an  alternative,  one  commenter 
recommended  that  discretionary  funds 
be  set  aside  only  for  projects  which 
have  multi-State  benefits,  such  as  the 
Planned  Secondary  Resettlement 
program,  while  funds  for  projects  that 
could  be  fimded  through  a  State's 
regular  social  service  allocation,  such  as 
the  Key  States  Initiative,  should  be 
included  in  the  formula  allocation. 

Response:  We  believe  it  is  important 
to  retain  the  discretionary  funds  set- 
aside,  instead  of  allocating  these  funds 
by  formula,  in  order  to  continue  a 
number  of  special  efforts  to  reduce 
welfare  dependency,  such  as  the 
Planned  Secondary  Resettlement 
program  and  the  Key  States  Initiative, 
and  to  provide  services  in  non-impacted 
communities  which  are  favorable 
locations  for  refugees.  Discretionary 
funds  are  also  used  to  address  special 
needs  in  a  more  flexible  and  proiductive 
manner  than  can  be  achieved  by  adding 
these  funds  to  the  formula  allocation. 
Most  of  the  discretionary  funds  for 
special  initiatives  are  awarded  to  States. 

Comment-  One  commenter  objected  to 
the  use  of  a  minimum  social  service 
allocation  of  $75,000.  stating  that  it 
violates  the  statutory  requirement  to 
allocate  funds  on  the  basis  of  the  actual 
number  of  time-eligible  refugees  residing 
in  a  State.  The  commenter 
recommended  instead  that  ORR  require 
States  to  have  a  minimum  number  of 
time-eligible  refugees  to  qualify  for 
social  service  funds,  and  recommended 
that  States  with  fewer  than  300  time- 
eligible  refugees  should  not  receive 
funds.  The  commenter  also  objected  to 
the  use  of  a  minimum  allocation  of 
S5.000  for  mutual  assistance  association 
(MAA)  incentive  grants,  claiming  that 
States  that  receive  a  "minimum  floor" 
allocation  are  receiving  a 
disproportionately  high  per  capita  rate 
compared  to  heavily  impacted  States. 

Response:  We  believe  a  minimum 
allocation  for  social  services  and  MAA 
incentive  grants  is  necessary  to  cover 
certain  basic  costs  which  a  State  incurs 
in  providing  services,  regardless  of  the 
number  of  refugees.  The  floor  represents 
a  discretionary  add-on.  permissible 
under  the  statute,  of  a  modest  amount  of 
funds  to  an  otherwise  impractically 
small  figure  which  the  formula  alone 
would  yield  for  the  States  with  very 
small  refugee  populations. 

Comment:  One  com.menter 
recommended  that  the  language 
regarding  MAA  assurances  be  revised  to 
include  Cuban/Haitian  entrants  in  MAA 
assurances  1.  3b,  and  4.  as  had  been  the 
case  in  previous  social  service  notices. 
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Response:  Entrants  are  included  in  all 
aspects  of  this  notice  as  indicated  by  the 
footnote  appeanng  on  the  first  p<ige  of 
both  the  proposed  and  this  final  notice 
which  encompasses  all  eligible 
categories  of  the  persons  in  the  use  c'' 
the  term  "refugee  " 

Comment:  Three  con'.mentf'rs  ohiected 
to  the  timing  of  the  notice.  One 
commenter  suggested  that  the  notice 
should  have  been  published  in  August 
1988  to  allow  States  and  serMce 
agencies  more  lead  time  to  adjust  to 
funding  reductions.  Another  commenter 
protested  that  since  the  first-  and 
second-quarter  allocations  had  alrtady 
been  made,  based  on  the  prcious  year's 
funding  level,  the  FY  1989  funding 
reductions  would  have  to  be  absorbed 
in  the  remaining  two  quarters  of  the 
>ear,  resulting  in  significant  cutbacks 

Response:  While  we  regret  any 
hardships  that  occur  as  a  result  of  this 
notice  being  published  well  after  the 
beginning  of  the  fiscal  year,  particularly 
in  those  States  that  are  experiencing 
funding  reductions,  the  timing  of  the 
notice  is  dictated  by  the  availability  of 
end-of-fi3cal-year  refugee  airival  data, 
which  must  be  used  m  the  calculation  of 
the  formula  allocation  in  order  to 
comply  with  the  statutory  requirement 
to  base  allocations  on  the  last  three 
years.  These  data  are  generally  not 
available  until  November,  and 
population  estimates  must  then  be 
developed  which  take  into  account 
estimates  of  secondary  migration 
Therefore  notices  of  proposed  social 
service  allocations  are  usually  published 
in  January  or  February  of  each  year. 
This  year,  we  provided  States  with 
preliminary  figures  on  proposed  social 
service  allocations  in  mid-Uecember. 
prior  to  publication  of  the  notice,  in 
order  to  facilitate  their  socihI  service 
planning 

Comrrn'iit:  One  cuni.Tienter  e^'icicted  to 
'he  use  of  a  formula  based  on  the 
number  of  refugees  who  h.ive  been  m 
tne  U.S.  for  36  months  or  less,  stating 
that  it  e.xcludes  from  consideiation  large 
numbers  of  time-expired  refugees  who 
continue  to  need  services. 

Rfsp():'!>e:  The  36-month  ff)rnrjla  is 
required  by  statute 

Commtnt:  We  received  137  comments 
fiom  one  State,  strongly  objectina  to  the 
funding  reduction  tM  that  State,  The 
commentcrs  urged  'hat  funding  be 
restored,  stating  that  the  p.'-oposed  cut 
will  result  in  a  major  reduction  \n 
needed  services.  E'gh'  of  the 
commenters  stated  that  ORR  should 
reconsider  i;s  funding  policy  which,  in 
their  view,  rewards  States  that  continue 
to  have  high  welfare  dependency  and 
penalizes  States  that  have  been 
sur.cessful  in  helping  refugees  to  achieve 


self  sufficiencv  and  low  dependency. 
Ten  commenters  expressed  a  concern 
that  a  reductK.in  in  funds  to  a  State  such 
as  theirs  may  result  in  increased 
migration  of  refugees  to  high  welfare 
States. 

Re>pcnse:  As  stated  above,  the 
allocation  formula  which  we  use  is 
required  by  law:  it  is  not  a  fundmg 
polity  that  we  have  the  flexibility  to 
change  However.  States  may  compete 
for  discretionary  funding  which  is  not 
sul.ject  to  the  formula  allocation.  Many 
of  cnir  discretionary  programs,  in  fact. 
prinitLnly  benefit  low  welfare  States  that 
offer  good  employment  prospects  to 
refugees.  We  believe  discretionary 
funding  provides  the  necessary 
nexibili'y  to  respond  to  refugee  needs  in 
non  i.Tipacted  areas  that  may  be 
experiencing  b  reduction  in  social 
sers  :^"e  funds 

III.  Allocation  Formula 

Of  the  funds  available  for  FY  1989  for 
social  services,  $52,670,1  fXJ  will  be 
allocated  to  State  in  accurdanr e  with 
the  formula  specified  below.  A  State's 
allowable  allocation  will  be  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by— 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  apprnprialod 
and  the  number  of  American*,  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2. 
above,  in  the  State  as  of  October  1. 1988. 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 

MAA  incentive  awaid  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States,  as 
described  previously 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1989  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1,  1988,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  and 
Amerasians  from  Vietnam. 

For  fiscal  year  1989.  ORR's  formula 
allocations  to  the  States  for  social 
services  for  refugees  are  based  on  the 


numbers  of  refugees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1986, 1987,  and  1988. 
Therefore  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1, 1985,  and 
September  30, 1988,  who  are  thought  to 
be  living  in  each  State  as  of  October  1. 
1988.  The  population  estimates  for  the 
F'Y  1989  allocations  cover  refugees  of  all 
nationalities,  Cuban/Haitian  entrants, 
and  Americans  from  Vietnam.  Refugees 
admitted  under  the  Federal 
Government's  private-sector  initiative 
are  not  included  since  their  assistance 
and  services  are  to  be  provided  by  the 
private  sponsoring  organization  under 
an  agreement  with  the  Department  of 
State. 

.Ml  participating  States  submitted  data 
on  their  secondary  in-migration  on  Form 
ORR-11  for  use  in  adjusting  these 
population  estimates.  The  total  reported 
m.igration  was  summed,  yielding  a  net 
migration  figure  for  each  Stale.  This 
figure,  the  minimum  documented 
migration  affecting  each  State,  was 
applied  to  the  State's  total  arrival  figure, 
resulting  in  a  revised  population 
estimate.  This  estimate  was  converted 
into  a  percentage  of  the  total  3-year 
refugee  population.  The  percentage 
distribution  was  compared  with  the 
percentage  distribution  generated  from 
the  refugee  child  count  done  by  the  U.S. 
Department  of  Education  in  March  1988. 
Where  a  significant  discrepancy 
between  the  two  percentage 
distributions  existed  which  could  not  be 
explained  except  by  secondary 
migration,  a  further  adjustment  was 
made  to  the  State's  estimated 
population.  The  population  estimates  of 
13  St.ites  were  adjusted  in  this  manner. 
Finally,  each  State's  population  was 
deflated  by  approximately  0.73%  to 
conslr  lin  the  sum  of  the  State  figures  to 
the  known  national  total. 

Estimates  wire  developed  separately 
for  refi  gees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refu,gee/pntrart  population  for  each 
State,  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

The  preliminary  arrival  figures  fur  FY 
1988  that  were  used  in  the  notice  of 
proposed  allocations  have  been 
replaced  by  final  arrival  figures.  The 
significant  changes  were;  (1) 
-Approximately  200  additional 
Amerasians  were  identified  and 
credited  to  the  States  where  they  were 
resettled,  (2)  Approximately  400 
Cambodians  admitted  under 
humanitarian  parole  v.cre  identified 
who  had  initially  been  counted  as 


refugees:  they  were  deducted  from  State 
arrival  figures.  (3)  Three  States 
submitted  convincing  evidence  of  larger 
time-eligible  populations  than  had  been 
estimated  previously,  and  their 
population  estimates  were  increased 
accordingly.  Where  they  furnished 
evidence  of  secondary  in-migration.  the 
migrants  were  deducted  from  the 
sending  States.  (4)  The  presence  in  the 
U.S.  of  substantial  numbers  of  recent 
arrivals  qualifying  for  Cuban/Haitian 
entrant  status  and  not  previously 
counted  in  ORR's  formula  was  called  to 


ORR's  attention  by  Florida  officials  and 

confirmed  by  the  Immigration  and 
.Naturalization  Service  (I.N'S),  We 
obtained  INS  data  on  numbers  of  Cuhnn 
and  Haitian  asylum  applif.ants  hv  State 
and  added  these  persons  to  the 
estimated  entrant  populations  of  the 
States.  This  resulted  m  substanfini 
increases  in  the  population  estimatf  s  f-.r 
several  States,  notably  Fl<.trida, 
Louisiana.  Missouri,  New  I(*r<;ey   fiiiii 
New  York. 

Table  1.  below,  shows  the  estimated 
3  year  populations,  as  of  Octobf  r  l. 


1988.  of  refugees  (col.  1).  entrants  (col. 
2).  and  total  refugees  and  entrants  (col 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4):  the 
total  allocation  amounts  after  allowing 
for  the  minimum  amounts  (col.  5):  and 
the  amounts  available  as  an  incentive  (o 
States  to  use  MAAs  as  service  providers 
(col.  6). 

V.  Allocation  Amounts 

The  following  amounts  are  allocated 
for  refugee  social  services  in  FY  1989: 


Tabi^  1.— Estimated  3-Year  Refugee  Entrant  Populations  of  States  Pab-ticipa-  ng  in  the  Refugee  Program  and  Social 

Service  Formula  Amounts  and  Allocations  for  f^v  i989 


Stal« 


Alab«~3 „ 

Anzona _... 

Arkansas..™ 

GaJifomia 

Cotorado 

ConnectioJt .... 
Delaware 


Dist  of  Columbia-... 

Flofida 

Geofgia . 

Hawau 

Idaho 

Illinois __™ 

Indiana  

Iowa ______ 

Kansas ,     .,  , 

K  entucky __.„ 

Louisiana       

Mame 

Maryland  

Massachusetts 

Michigan _, 

Minnesota  ,, 

Mississippi  I 


Missoun 

Montana 

Nebraska  — 


Nevada 

New  Hampsnire  — 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregoo , 

Pennsytvania 

Rhode  Island „„ 

South  Carolina ...._ 
South  Dakota . 
Tennessee  . 

Texas  

Utah 

Vermont „., 

Virginia  , 

WashingtofJ  ... 
West  Virginia. 

Wisconsin , 

Wyoming 


Refcigees 


(1) 


Total . 


SCO 
2,194 

398 

80,687 

2,118 

2,183 

58 

561 
5.327 
2,599 

783 

507 
7.596 

497 
1.661 
1.604 

755 
1.851 

532 
3,216 
9.154 
3,606 
6.679 

242 
1.845 

144 

490 

761 

261 
3,200 

292 

16.797 

1.483 

200 
2.128 

931 
2.336 
5.434 
1.214 

180 

213 
1.996 
9.764 
1.298 

278 
4,973 
7.179 

20 

4.261 

11 


Enlf&r>t5 


203,199 


(3 


0 

4 

0 

99 

0 

1 

0 

7 

5,465 

45 

0 

0 

9 

13 

1 

0 

28 

325 
2 
15 
10 
4 
7 
0 

215 

0 

0 

69 

0 

410 
0 
2.127 
0 
0 
4 
0 
0 
0 
5 
0 
0 
0 
38 
1 
0 
3 
4 
0 
0 
0 


Total 
population 


(3) 


8.911 


500 
2.198 

398 

80.786 

2.118 

2.184 

56 

568 

10,792 

2.644 

783 

507 
7,607 

510 
1,662 
1,604 

783 
2.176 

534 
3^31 
9.164 
3.610 
6.886 

242 
2.060 

144 

490 

830 

261 
3,610 

292 

18,924 

1,483 

200 
&132 

931 
2.336 
5.434 
1.219 

180 

213 
1.996 
9.802 
1.299 

278 
4,976 
7,183 

20 
4.261 

11 


FormoJa 
amount 


(4) 


212.110 


$123,317 

542,101 

98.160 

19.924.545 

522.370 

538.648 

14.305 

140.068 

2.661.670 
652.099 
193.114 
125.043 

1,876.142 
125.783 
409.905 
395.600 
193.114 
536,675 
131.702 
796373 

2,260,151 
890.347 

1,608,319 

59.685 

508.065 

35.515 

120,850 

204,706 

64,371 

890.347 

72.017 

4.667^95 
365.758 
49.327 
525.823 
229,616 
576.136 

1,340.207 

300,646 

44,394 

52.533 

492.281 

2.417.503 

320.377 

68.564 

1.227.249 

1.771.569 
4.933 

1,050.906 
2,713 


Allocation 


(S) 


$52,313,457 


$123,317 

542.101 

98.180 

19,924.545 

522,370 

538.648 

75.000 

140.068 

2,661.670 

662.099 

193.114 

125.043 

1.876,142 

125.783 

409.905 

395.600 

193.114 

536.675 

131.702 

796.873 

2.260,151 

890.347  I 

1.698.319  I 

75.000 

506.065 

75.000 

120.850 

204.706 

75  000 

890.347 

75.000 

4.667.295  | 

366.758 

75.000 

525.823 

229.616 

■  576.136 

1.340.207 

300.646 

75.000 

75.000 

492.281 

2.417.503 

320.377 

75.000 

1.227,249 

1.771.569 

75.000 

1.050.906 

75.000 


incanbve 


m 


$6,815 
26.561 

5.000 

939.494 

24.631 

25.399 

5.000 

6.605 

125.504 

30.748 

9.106 

5.896 
88  465 

5931 
19.328 
16.654 

9.106 
25.306 

6210 

37.575 

106,572 

41.982 

80.080 

5.000 
23.967 

5.000 

5.696 

9.652 

5.000 
41.982 

5.000 

220.075 

17.246 

5.000 
24.794 
10.827 
27.166 
63.194 
14.176 

5.000 

5.000 

23.212 

113.991 

15.107 

5.000 
57.866 
63.534 

5,000 
49,553 

5.000 


$52,670,100  1      $2,500,000 
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VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  0MB  clearance.  (Catalog  of 
Federal  Domestic  Assistance  No.  13.814 
Refugee  Assistance  State  Administered 
Programs) 

Dated:  April  27  19fl9. 
Philip  A.  Holman. 
Acting  dirvctor  0''''cc  j'' Rr^ugee 
Rescttlemert. 

Approvfid.  May  1   ia«9. 
Catherine  Bertini. 

Acting  A.iSi!itunce  Secretary  for  Family 

Support. 

[FR  Doc.  89-10985  Filed  5-*-8fJ-  «-4i  ,m\ 

BILUNQ  COOC  4iM>-0«-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

lOochttNo.  N-«»-1984) 

SubfniMlon  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Housing,  HUD 
action:  Notice, 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  of 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  inv;t.>d 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to 
John  Allison,  OMB  Desk  Officer  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cnsty,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  755-6050,  This  ss  not  a 
toll-free  number.  Copies  of  the 


documents  submitted  to  OMB  may  be 
obtained  from  Mr,  Christy, 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Devflopment  has  submitted  to  ONfB,  for 
emergency  processing  an  information 
collection  package  with  respect  to  the 
Section  8  Project-Based  Certificate 
Program.  New  Construction 
Components, 

The  information  coiiection  is 
necessary  to  implement  sections  1005 
{b](l)  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1988  which 
directs  HUD  to  permit  a  PHA  to  attach 
Section  8  Cernficate  Assistance  to  any 
newly  constructed  structure  if  the  owner 
agrees  to  construct  the  unit  without 
assis'ance  under  the  1937  Housing  Act 
and  if  the  aggregate  project-based 
assistance  for  rehabilitated  or  newly 
constructed  units  does  not  exceed  15 
percent  of  thf  Public  Fiousmg  Agpncy's 
(PHAs)  Certificate  Program.  The 
Department  has  requested  OMB  to 
complete  its  paperwork  review  of  the 
Section  8  Proiect-Based  Certificate 
Program,  New  Construction  Component 
notice  within  seven  (7)  working  days. 
Any  control  number  issued  by  OMB  to 
cover  this  emergency  situation  would  be 
valid  for  no  more  than  90  days. 

To  ensure  that  the  public  has  an 
adequate  opportunity  to  comment  on 
these  information  collection 
requirements,  HUD  also  intends  to 
submit  the  Section  8  Project-Based 
Certificate  notice  to  OMB  for  regular 
paperwork  review.  The  public  will  then 
have  an  additional  60-day  period  in 
which  to  comment  on  the  paperwork 
requirements 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35], 

The  Noticp  li'its  the  following 
mfurmation:  (1)  The  title  of  the 
inform.ation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 


need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;.  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequently  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
resinstatement,  or  numbers  of  an  agency 
official  familiar  with  the  proposal  and  of 
the  OMB  Desk  Officer  for  the 
Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C,  3535!d). 

Date;  April  28. 1989. 
lames  E.  Schoenl>erger, 

General  Deputy  Assistant  Secretary  fur 
Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Project-Based 
Certificate  Program,  New 
Construction  Component 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is 
necessary  to  implement  section  1005 
(b)(1)  of  the  Stewart  B.  McKinney 
Homelessness  Assistance  Act  of  1988 
which  directs  HUD  to  permit  a  PHA  to 
attach  Section  8  Certificate 
Assistance  to  any  newly  constructed 
structure  if  the  owner  agrees  to 
construct  the  unit  without  assistance 
under  the  1937  Housing  Act  and  if  the 
aggregate  project-based  assistance  for 
rehabilitated  or  newly  constructed 
units  does  not  exceed  15  percent  of 
the  Public  Housing  Agency's  (PHAs) 
Certificate  Program  assistance. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numbet  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Owner  application  to  PHA  (882  720(b)(2])  „ 

PHA  letter  sutxratting  owner  applicatioos  to  huD  (882  723(b)) 

Owner  letter  submitting  iworKing  drawings  and  spectticattons  to  PHA  (862.725).. 

Additional  items  for  owner  s  evidence  of  comptetion  to  PHA  i8a2.733{b)) 

Total  Estimated  Burden  Hours  1 2.039 


too 

2S 
25 
2S 


Status:  New. 

Contact:  Louis  Hunt,  HUD  (202)  755- 

6887;  John  Allison.  OMB  (202)  395- 

6988. 

(FR  Doc.  89-10983  Filed  S-8-89;  845  am] 

BtLUNG  COOC  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Confederated  Tribes  of  the  Chehalis 
Reservation,  Quileute  Indian 
Reservation  and  the  Swinomish  Triijal 
Community,  Washington;  Acceptance 
of  Retrocession  of  Jurisdiction 

April  25,  1989. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Executive 
Order  No.  11435  of  November  21. 1968. 
(33  FR  17339)  and  redelegated  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 1  hereby  accept  at  12:01  a.m. 
p.s.t.,  the  day  following  publication  of 
this  notice  in  the  Federal  Register, 
retrocession  to  the  United  States  of  all 
criminal  jurisdiction  exercised  by  the 
State  of  Washington  over  the 
Confederated  Tribes  of  the  Chehalis 
Reservation,  Quileute  Indian 
Reservation  and  the  Swinomish  Tribal 
Community,  which  was  acquired  by  the 
State  of  Washington  pursuant  to  Pub.  L. 
83-280,  67  Stat.  588, 18  U.S.C.  1162.  28 
U.S.C.  1360,  except  as  provided  in 
Revised  Code  of  Washington  37.12.010 
and  Chapter  267,  Washington  Laws  of 
1986.  as  amended  by  Chapter  108. 
Washington  Laws  of  1988,  and  codifipd 
m  Revised  Code  of  Washington 
37.12.100,  37.12.110,  37.12.120  and 
37.12.140.  The  retrocession  herein 
accepted  was  offered  by  the  State  of 
Washington  on  June  8, 1988,  by 
Proclamation  No.  3  of  the  Governor  of 
the  State  of  Washington  pursuant  to 
Chapter  267,  Washington  Laws  of  1986. 
passed  by  the  Legislature  of  Washington 
in  the  Forty-ninth  Legislature.  Regular 
Session,  on  March  11, 1986.  State  of 
Washington  Proclamation  No.  3  was 
transmitted  by  the  Governor  of  the  State 
of  Washington  to  the  Secretary  of  the 
Interior  on  June  8,  1988.  By  Resolution 
Number  1988-7  adopted  by  the 
Confederated  Tribes  of  the  Chehalis 
Reservation  on  March  9, 1988, 


Resolution  88-A-23  dated  March  17, 
1988.  adopted  by  the  Quileute  Tribal 
Council  of  the  Quileute  Indian 
Reservation,  and  Resolution  88-3-12 
dated  March  17.  1988.  adopted  by  the 
Swinomish  Tribal  Comm.unity. 
requested  that  the  Secretary  of  the 
Interior  accept  the  retrocession  offer  of 
the  State  of  Washington 
W.P.  Ragsdale. 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc  89-11022  Filed  5-8-89;  8:45  am] 

BILLING  COO£  4310-02-11 


Bureau  of  Land  Management 

Availability  of  Environmental 
Assessment  on  Range  Improvements 
Within  Fifty  Mile  Mountain  Wilderness 
Study  Area 

AGENCY:  Bureau  of  Land  Management, 

Depart.Ticnt  of  the  Interior. 
ACTtON:  .Notice  of  Availability  of 
EnMronmental  Assessment  (EA). 

SUMMARY:  This  environmental 
assessment  evaluates  the  construction 
of  five  (5)  miles  of  fence,  six  (6)  spring 
developments  and  a  1.7  acre  exclosure 
necessary  to  implement  and  monitor  a 
rest  rotation  grazing  system  within  the 
Fifty  Mile  Mo'intain  VVildemess  Study 
Arfa 

DATE:  Comments  on  the  EA  are  due  at 
the  address  listed  below  not  later  than 

Ju.ne  1,  1989. 

address:  To  obtain  a  copy  of  the  EA, 
request  additional  information,  or 
submit  comments  contact:  George  H. 
Peternel,  Area  Manager,  Bureau  of  Land 
Managf^ment,  P  O  Box  225,  Escalante, 
Utah  8472R. 

Ronald  A  Montagna, 

Acting  District  Manager. 

|FR  Doc  89-11070  Filpd  5-8-89;  8:45  am) 

BILLING  CODE  4310-OQ-f«l 

lWY-920-09-4120-10) 

Powder  River  Regional  Coal  Team 
Activities:  Public  Meeting 
Announcement 

agency:  Bureau  of  Land  Management, 

Interior, 

action:  Public  Notice. 

summary:  The  Powder  River  Regional 

Coal  Team  (RCT)  will  hold  a  public 


120 


12.000 
13 
13 
13 


meeting  on  May  31. 1989.  to  (1)  develop 
a  recommendation  whether  or  not  to 
totally  or  partially  decertify  the  Powder 
River  Coal  Region  and  thereby  allow  for 
coal  leasing  on  application  in  anj 
regional  areas  that  are  decertified:  (2) 
assess  the  need  to  resume  Federal  coal 
leasing  in  the  Powder  River  Coal  Region; 
and  (3)  review  Federal  coal  management 
issue  of  regional  concern.  The  full 
agenda  and  other  details  for  this  RCT 
meeting  are  set  out  below. 

DATE  The  RCT  will  met  at  8:30  a.m.  on 
May  31. 1989. 

address:  The  RCT  meeting  will  be  held 
at  the  Holiday  Inn.  2009  South  Douglas. 
Highway  59,  Gillette,  Wyoming; 
telephone  (307)  686-3000. 

FOB  FURTHER  (NFORMATSOh  CONTACT. 

Don  braoson,  Wyoming  State  Office, 
Bureau  of  Land  Management,  P.O.  Box 
1828,  Cheyenne.  Wyoming.  82003: 
telephone  (307)  772-2572  or  (FTS)  328- 
2571. 

SUPPLEMENTARY  INFORM  AT  ON:  The 

primary  purpose  of  this  meeting  will  be 
to  develop  a  recommendation  for  the 
Secretary  of  the  Interior  on  whether  or 
not  to  partially  or  totally  decertify  the    - 
Powder  River  Coal  Region.  By  Federal 
Register  notice  published  February  9. 
19fiS,  the  ramifications  of  regional 
decertification  were  explained  and 
public  comments  were  requested  on 
partial  decertification  of  Musselshell. 
Yellowstone,  and  Golden  Valley 
Counties,  Montana,  or  decertification  of 
the  entire  region.  In  summary,  any 
portion  (i.e.,  a  3  county  portion  or  the 
entirety)  of  the  region  which  is 
decertified  would  become  subject  to 
coal  leasing-by-application  pursuant  to 
43  CFR  3425.  Any  coal  leasing-by- 
appiication  would  be  subject  to  RCT 
review,  oversight,  and  guidance. 
Generally  coal  lease  applications  can  be 
processed  in  approximately  1  year, 
whereas  regional  coal  lease  activity 
planning  which  is  now  the  current 
leasing  mechanism  for  the  region, 
necessitates  approximately  3  years  to 
result  in  a  coal  lease  sale. 

Public  comments  on  the 
decertification  will  be  presented  to  the 
RCT  during  the  meeting  of  May  31. 1989. 


BEST  COPY  AVAILABLE 
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The  public  may  acquire  copies  of  those 
written  comments  received  to  date  from 


ACTIOM:  Reinstatement  of  Terminated 
Oil  and  Gas  leases  MIES  27345  and 


r.\ n 1 


KiTCC  T-tiKQ 


Cruccs.  New  Mexico  at  the  appraised  fair 
market  value.  The  tract  of  public  land  will  be 
used  to  expand  the  existing  sanitary  landfill, 
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2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
A^aira, 


2.  The  survey  was  made  dt  the  rt-ij.icM 
of  the  Bureau  of  Indian  Affairs. 

3.  All  innnirips  or  nnitt'sm  rj^nr>irnino 


This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 

Advisorv  Committpp  Art  Piib  I    Q9_ir-i 
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The  public  may  acquire  copies  of  those 
written  comments  received  to  date  from 
Don  Brabson  at  the  above  address  and 
telephone  number. 

The  RCT  will  also  re\iew  the  need  for 
regional  leasing.  Provided  that  the  RCT 
does  not  recommend  total  regional 
decertification  and  thereby  make  the 
regional  leasirvg  issue  moot,  the  RCT 
will  develop  a  recommendation  to  either 
continue  to  defer  or  resume  regional 
coal  lease  activity  planning  The 
primary  basis  for  this  recommendation 
will  be  current  market  conditions  and 
limited  recent  leasing  interest,  as  well  as 
public  imputs.  Any  party  interested  m 
providing  input  about  the  need  for 
regional  leasing  should  address  the  RCT 
with  his  or  her  concerns  during  the 
meeting  on  May  31. 1968. 

The  meeting  will  also  serve  as  a  forum 
for  public  discussion  on  Federal  coal 
management  issues  of  reigonai  concern 
If  appropriate,  the  RCT  may  develop 
additional  regional  coal  management 
recommendations  for  Secretarial 
consideration. 

Public  input  opportunities  will  be 
provided  on  all  agenda  items.  The 
agenda  for  this  meeting  is  as  follows: 

I  Introductions 

2.  Approval  of  Minutes  oi  Dfrtrnh-T  IS  iq*«i. 
RCT  Meeting 

3  Regional  Coal  Activity  Sim'lis 
a  Current  production 

b  Preference  Right  Lo.i-  e  Applications 
c.  Exchanges 

d  Round  I  Leaaes  | 

e  Other  activity 

4  Decertification  Commpr.ts 

a  Review  of  written  comments 
b.  Hearing  additional  comments 

5  RCT  DeciTtification  Recnnfimendation 
a  No  decertification 

b  Partial  decertification 
c  Total  decertification 
6.  Review  of  Market  Conditions 

7  Review  of  Historic  Uasing  Literests 

8  Public  Comments  on  Need  for  Regional 

Leasing 

9  RCT  Activity  Planning  Recommendation 
a  Resumption  or  deferral  of  activity 

planning 
b  Kstablish  leasing  schedule  if  necessary 
in  Other  Regional  Issues 
n   Adioum  I 

Ray  Brubakar. 
State  Director. 

|FR  Doc  8»-noe9  Filed  VA-AO-  ^  *S  am] 
BiLLiKO  coot  4J10-n-*l 


(ES-97(H)»-41 2 1-14-24 10;  MIES  27345, 
MIES  27M9] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases; 
Micfiigan 

AQENCV:  Bureau  of  Land  Management, 

Interior. 


ACTIOM:  Reinstatement  of  Terminated 
Oil  and  Gas  leases  MIES  27345  and 
MIES  27569. 

SUMMARY:  Terminated  oil  and  gas  leases 
MIES  27345  and  MIES  27569  located  in 
Roscommon  County.  Michigan.  T.  23  N.. 
R  1  W.,  containing  128.73  acres  and 
80.00  acres  respectively 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Charles  [ohnson  at  (703)  461-1465. 
SUPftEMENTARY  INFORMATION:  Federal 
oil  and  gas  leases  MIES  27345  and  MIES 
27569  terminated  automatically  by 
operation  of  law  on  [anuary  1, 1989  and 
December  1.  1988  f30  U.SC,  188). 

Petitions  for  reinstatement  of  MIES 
2:'345  and  MIES  27569  were  filed  by 
Leon  F  Scully,  Ir  (Lessee)  under  Section 
31D  of  the  Mineral  Leasing  Act  of  1920, 
;i8  amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447) 

The  lessee  has  met  all  the  following 
requirements  for  reinstatement: 


(a)  $1000. 


(b)S845... 
(c)$130... 


Reimbursement  of 

Ueprfrtmental 
Administrative  Cost 

Baclc  Rental  Payments 
Publication  Coat 


The  proposed  reinstatement  of  the 
leases  would  be  under  the  same  terms 
and  conditions  of  the  original  leases, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16^3  percent  beginn'.ns  [anuary  1. 
1989  for  MIES  27345  and  December  1. 
1988  for  MIES  27569 
G.  Curtis  |oneh,  ]: 
Slate  U I  rector 
(PR  Doc.  8»-11071  Filed  5-8-89.  8:45  am) 
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(NM-030-09-4212-14;  NM  NM  699961 

A  Direct  Sale  of  Public  Land  to  the  City 
of  Las  Cruces,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Department  of  the  Interior 
ACTK>n:  Notice  of  Realty  Action. 

summary:  The  following  described 
parcel  of  public  land  has  been  examined 
and  identified  as  suitable  for  direct  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (90  Stat.  2750;  43  U.S.C.  17131 

T.  23  S..  R.  2E..  NMPM, 

Sec.  11.  SV4N'/4  NEV4.  N'/jSV^NEV*. 

The  subject  land  contains  80  acres  and  will 
be  offered  for  direct  sale  to  the  City  of  Las 


Cruces.  New  Mexico  at  the  appraised  fair 
market  value.  The  tract  of  public  land  will  be 
used  to  expand  the  existing  sanitary  landfill 

The  land  has  been  identified  for 
disposal  in  the  BLM's  Record  of 
Decision  for  the  Southern  Rio  Grande 
Plan  Amendment  (December  1986).  The 
proposed  sanitary  landfill  site  is  in  the 
City's  extraterritorial  zone,  but  no 
zoning  is  indicated. 

DATES:  Comments  must  be  submitted  on 

or  before  June  28, 1989. 

ADDRESS:  Comments  should  be  sent  to 

Bureau  of  Land  Management,  Las 

Cruces  District  Office.  1800  Marquess. 

Las  Cruces,  NM  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  James  at  the  address  above 

or  at  (505)  525-8228,  (FTS  571-8350). 

SUPPt^MENTARY  INFORMATION:  The 

direct  sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945. 

2.  All  valid  existing  rights  of  record 
including  the  following:  A  buried  fiber 
optic  line,  NMNM  61211  and  a  Dona 
Ana  county  road  NMNM  57029. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriations  under 
the  public  land  laws,  including  the 
mining  laws  but  not  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  2  years 
from  date  of  publication  of  this  Notice  in 
the  Federal  Register  or  upon  publication 
of  a  Notice  of  Termination. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Richard  T.  Watts. 
Acting  District  Manager. 
May  2.  1989. 
|FR  Doc.  89-11072  Filed  5-8-89;  8  45  amj 

BILLING  CODE  4310-FB-M 


[ES-940-09-4520-13;  ES-0406S0.  Group  13] 

North  Carolina;  FHIng  of  Plat  of 
Dependent  Resurvey 

May  1.  1989. 

1.  The  plat  of  the  dependent  resurvey 
of  the  Cherokee  Indian  I^nd  Within 
Tract  No.  90,  District  No.  9.  Graham 
County,  North  Carolina,  will  be 
officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7  30  a.m., 
on  June  15, 1969. 


2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey  and 
Support  Services,  Eastern  States  Office, 
Bureau  of  Land  Management,  350  South 
Pickett  Street,  Alexandria,  Virginia 
22304,  prior  to  7:30  a.m.,  June  15, 1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Joseph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 

Survey  and  Support  Sen  ices. 

[PR  Doc.  89-11073  Filed  5-8-89;  8:45  amj 

BILLINQ  CODE  43tO-<;j-M 


2.  The  survey  was  made  at  the  request 
of  the  Bureau  of  Indian  Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey  and  Support  Ser\:ces. 
Eastern  States  Office.  Burtau  of  Land 
Management,  350  So  jth  Pickett  Street, 
Alexandria.  Virginia  22304,  prior  to  7;30 
a.m.,  June  15, 1989, 

4.  Copies  of  the  plat  wil!  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4  (W  per  copy. 
Joseph  W.  Beaudin. 

Actiny  Deputy  State  Director  for  CadostraJ 

Suney  and  Support  Services. 

[PR  Doc.  89-11075  Filed  5-8-fl9;  8;45  amJ 

BtLLING  CODE  «310-GJ-«i 


[E&-»4(H>»-4520-13;  ES-040681,  Group  13]       (eS-940-09-4520-13;  ES-040679,  Group  13J 


North  Carolina;  Filing  of  Plat  of 
Dependent  Resurvey 

May  1, 1989. 

1.  The  plat  of  the  dependent  resurvey 
of  a  portion  of  the  Qualia  Indian 
Boundary,  from  the  64  Vi  mile  comer 
plus  34.11  chain  point  to  AP7  in  Jackson 
County,  North  Carolina,  will  be 
officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m., 
on  June  15, 1989. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey  and 
Support  Services,  Eastern  States  Office, 
Bureau  of  Land  Management.  350  South 
Pickett  Street,  Alexandria,  Virginia 
22304.  prior  to  7:30  a.m.,  June  15,  1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Joseph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 
Sun'ey  and  Support  Sen  ic-'s. 
[FR  Doc.  89-11074  Filed  5-8-89.  8.45  dm] 
BILLING  CODE  4310-GJ-M 


[ES-940-09-4520-13;  ES-040670,  Group  131 

North  Carolina;  Filing  of  Plat  of  Survey 
of  an  Exclusion  Within  the  Reservation 
"Lambert  Tract" 

May  1,  1989. 

1.  The  plat  of  the  survey  of  an 
exclusion  of  a  parcel  of  land  (Lambert 
Tract)  within  the  Qualia  Boundary,  in 
Swain  County,  North  Carolina,  will  be 
officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7;30  a.m., 
on  June  15, 1989. 


North  Carolina;  Filing  of  Plat  of 
Dependent  Resurvey 

May  1, 1989. 

1  The  plat  of  the  dependent  resurvey 
of  a  portion  of  the  Qualia  lnd!.3n 
Boundary,  from  the  57  mile  corner  plus 
10.58  chain  point  to  the  57  mile  corr:iT 
plus  27.50  chain  point  in  Swam  Coun!\ 
North  Carolina,  will  be  officially  filed  in 
the  Eastern  States  Office,  AUixandria. 
Virginia  at  7:30  a.m.,  on  June  15,  1989. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey  and 
Support  Services,  Eastern  States  Office. 
Bureau  of  Land  Management.  350  South 
Pickett  Street,  Alexandria.  Virginia 
22304.  prior  to  7:30  a.m..  June  15.  1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Joseph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 

Suney  and  Support  Services. 

jFR  Doc.  89-11076  Filed  5-8-89;  8:45  amJ 

BILUMG  CODE  4310-GJ-M 


Minerals  Management  Service 

National  Outer  Continental  Shelf 
Advisory  Board;  Meeting 

agency:  Department  of  the  Interior, 

Minerals  Management  Service,  Pacific 

OCS  Region. 

action:  .National  Outer  Continental 
Shelf  Advisory  Board,  Pacific  Regional 
Technical  Working  Group  Committee; 
notice  and  agenda  for  meeting. 


This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 

The  Pacific  Regional  Technical 
Working  Group  (RTWG)  Committee  of 
the  National  dcS  Advisory  Board  is 
scheduled  to  meet  June  2. 1989  from  8:00 
a.m.  to  4K)0  p.m.,  at  the  Sheraton  Santa 
Barbara  Hotel,  1111  E.  Cabrillo 
Boulevard.  Santa  Barbara,  California 
93103. 

The  tentative  Agenda  for  the  meeting 
covers  the  following  topics: 

•  Updates:  Department  of  the  Interior; 
Minerals  Management  Service:  Pacific 
OCS  Region;  and  Lease  Sales. 

•  Reports:  Outer  Continental  Shelf 
Committee  Meeting  (April  18-19. 
1989);  Prince  William  Sound,  Alaska. 
Oil  Spill;  Information  Transfer 
Meeting  (May  31-June  1. 1989):  Pre- 
and  Post-Lease  Issues  and  Conflicts: 
Local  Marine  Fisheries  Impact 
Program  (e.g..  Seismic  Testing  and 
Fishing). 

•  The  Presidential  OCS  Task  Force. 

•  Marine  Minerals  Initiatives. 

•  Pacific  Northwest  Task  Force. 

•  Oil  Spill  Contingency  Procedures. 

•  RTWC  Advisory  Issues:  Improved 
public  meetings  and  outreach 
activities;  RTWG  involvement  in 
Scoping  and  other  public  meetings: 
RTWG  involvement  in  post-lease 
activities. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  at  the  following  location: 

Pacific  OCS  Region,  Minerals 
Management  Service.  1340  West  Si.xih 
Street,  Room  277,  Los  Angeles,  CA 
90017. 

Date:  May  2. 1989. 
|.  Lisle  Reed. 

Regional  Director,  Pacific  OCS  Region. 
[FR  Doc.  89-11039  Filed  5-8-89:  8.45  am) 

BILLING  CODE  «310-Wn-M 


National  Park  S^rvce 

National  Register  ot  Hisiont  Places; 

Notification  of  Pending  No"'-i'i.ilions 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
29. 1989.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
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20013-7127.  Wrilien  comments  should 
be  submitted  by  May  24,  1989. 
Carol  D.Sfaull. 

Chi'-f  of  Registration,  \aiionai  Resisler. 

MASSACHL'SETTS 

.Norfolk  County 

Sorfvlk  Grange  Hall  29  RT-kwKjd  Rd.. 
.Sorfold.  8e00(>43« 

Worcester  County  I 

Cluett  Peabody  &  Company,  123  First  St., 

Lcomin»ier  89000439 
Rock  Castle  School  Prospcri  Si,  V\>-bster. 

89000437 
Thompson  School.  Prospf-ct  St    Webster. 

89000436 
Whitney  &  Company.  \\Z  W.jtt- r  St., 

Leominster  89000440 

Ml.NNESOTA 

Ramsay  County 

St  Agatha's  Conser.'otory  a' Mjs::  a".i  -t.  ",■ 
28  E.  Exchange  St..  St.  Pbu!  8<*)00443 

Walsh  Building.  18©— 191  E.  7'h  St .  Si  Paul. 
89000444 

Yoerg.  .Anthony.  Sr..  f/uLse,  215  W   Isabel  St., 
St   Paul,  88000442 

W'ashingtoa  County 

Sallwater  Bndae.  MS  36/ Wi  64  uve.-  Si. 
Croix  River,  Stulwater  89000445 

MISSISSIPPI 

JefferMn  County 

.^fjd  l!,!and  Civek  Complex  f22fE308  and 
32/E513I.  Address  Restricted,  Lorman 
V  r.TU'y  89000447 

NEW  HA.MPSHIRE 

Cheshire  County 

AJ,:pi.i.  Dr  Darnel,  Hinisr.  rz-k  Main  St.. 
Keene.  89000449 

Grafton  County 

U.  hster  Estate.  SH  113.  Holdemess  vicinity. 

BO<XX)-V48  I 

MerrimacV  County 
L     .  "r  U  jTer  ^eeti  ighouse,  NH  103.  Lower 

Warner,  89000450 

NEW  YORK  j 

Cayuga  County 

U'  'i-ird  Memorni:  Chapel— Welch  Memorial 
Building.  17-19  Nelson  St..  Auburn, 

wHxirwei 

Essex  County 

.\iken.  .Abraham.  House.  NY  22/Lakeshore 
R.i.  HiUsboro,  890004CJ 

Monroe  County  ' 

A,,v,,Y)(;s  Irsnmte.  1127  Dewey  Ave.. 
Rnches'c:,  mo^n9^^4  1 

W  estchflvter  County 

/.  '  'IS.  /chn.  Homestead.  Urr'sjnr.  R,,;  ani,l 
Dumn  Ave,,  Van  Conlandtville,  (49000462 

'.\  ,lliams  UuBois  House.  Grace  Ln  and 
r^-.nesbndge  Rd,.  New  Cd-.lie,  890rO4ai 


NORTH  CAROLINA 

Buncombe  County 

Dowrtrwn  .A.sh«ville  Historic  District 
IBcundan,'  Increane}  (.Asheville  Historic 

and  .Arrhite'itvnl  MRA I  flO  and  94 
Biltmore  Ave.,  Asheville.  89000468 

Durham  Cx>unty 

Mangum.  BartJett.  House  (Durham  .MR.Al 
2"0-:  Chape!  Hil!  Rd,,  DMrham  8t«XX,M46 

Randolph  County 

Hammond.  Moses.  House.  UBTrindale  Rd 
Archdale,  8900046P 

Sampson  County 

Williama,  Isaac.  House  (Boundary  Increase). 
MC  55  at  jet.  with  NC  50.  Newton  Giove 
vicinity.  89000467 

Wake  County 

Pilot  Mill  1121  Haynes  St..  Raleigh,  89000441 

OHIO 

Hamilton  County 

Ford  Motor  Company  Cincinnati  Plant.  6*30 
Lincoln  Ave..  Cincinnati.  89000460 

LTAH 

Box  Elder  County 

Box  Eldt-r  Flouring  Mill  (Brigbam  City  MPS). 

327  East  200  North.  Brigham  City  8t»00452 
Brigham  City  MeTantile  and  Manu'cctunng 

Associction  W'liiifp  F'i''!rry  ,'S:"w''(7,77  City 

MPS).  5*5  N'jr'h  i**!  East   Bngh,im  (j'y. 

89000451 
Brigham  City  Mercantile  and  Manufacturing 

Association  Mr-.rcantiie  Store  iBrigham 

City  MPS).  5  N.  Main  St.,  Bngham  City, 

89000453 
Granary  of  the  Relief  Society  (Brigham  City 

MPS).  100  North  400  East,  Brigham  City. 

890(XM55 
Planing  Mili  of  Bi  '.k'hun^  City  Mercantile  and 

Manufacturing  .-{siiocintiop  /Bngham  City 

MPSJ.  547  E.  Fortsi  Si.,  Bngham  City. 

89C(XH54 

VIRGINIA 

Prince  William  County 

Goodwill  Historic  District,  Chopawamsic 
RDA  Camp  1  (ECW  Architecture  at  Prince 
William  Forest  Park  1933-1942  MPS).  Off 
VA  234  W  of  1-65.  Triangle  vicinity. 
89000456 

Mawavi  Historic  District,  Chopawamsic 
RDA  Camp  2  (ECW  Architecture  at  Prince 
William  Forest  Park  1933-1942  MPS).  Off 
VA  619  W  of  1-95.  Triangle  vicinity, 
89000457 

Orenda/SP-26  Historic  District. 
Chopawamsic  RDA  Camp  3  (ECW 
Architecture  at  Prince  William  Forest  Park 
1933-1942  MPS).  Off  VA  619  W  of  1-95. 
Triangle  vicinity.  89000458 

Pleasant  Historic  District,  Chopawamsic 
RDA  Camp  4  (ECW  Architecture  at  Prince 
William  Forest  Park  1933-1942  MPS).  Off 
VA  234  W  of  1-95,  Triangle  vicinity, 
89000459 

IFR  Dor  89-11066  Filed  5-8-89;  8:45  am| 

BILLING  CODE  4310-7IMI 


INTERNATIONAL  TRADE 
COMMISSION 

llnvMttgation  No.  337-TA-2761 

Vacatur  of  Cominlssion  Cease  and 
Desist  Order  and  Issuance  of  Modified 
Cease  and  Desist  Order 

In  the  matter  of  certain  erasable 
proRrammable  read  only  memories, 
components  thereof,  products  containing  such 
memories,  and  processes  for  making  such 
memories. 

agency:  U.S.  International  Trade 
Commission. 
ACTlOH:  Notice. 

SUMIMARY:  Notice  is  hereby  given  that 
the  Commission  has  vacated  the  cease 
and  desist  order  issued  on  March  16, 
1989,  to  Atmel  Corporation  in  the  above- 
captioned  investigation,  and  has  isssued 
a  modified  cease  and  desist  order  to 
Atmel  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
ludith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel,  U.S,  International 
Trade  Commission,  telephone  202-252- 
1093. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337),  §  §  210.58(3H7] 
and  211.57  of  the  Commission's  interim 
rules  (53  FR  33076-77  (Aug.  29.  1988).  53 
PR  49133-35  (December  6. 1988)),  and 
the  Order  of  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  in  No,  89-1382,  In 
re  .Atmel  Corporation.  (April  27. 1989) 
(unpublished  Order). 

On  April  27, 1989,  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
writ  of  mandamus  directing  the 
Commission  to  vacate  the  cease  and 
desist  order  that  the  Commission  issued 
to  Atmel  Corporation  on  March  16.  1989, 
and  providing  that  the  Commission 
could  modify  or  reissue  a  cease  and 
desist  order  in  accordance  with  section 
337(j)[3)  of  the  Tariff  Act  of  1930  fns 
amended)  and  the  Court's  order. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 
September  16,  1987  (52  FR  35004). 

Copies  of  the  Commission's  Order,  the 
modified  cease  and  desist  order  issued 
to  Atmel  Corporation,  and  all  other 
nonconfidential  documents  filed  in 
connection  wi:h  this  investigation  are 
available  for  inspection  during  official 
business  hours  (0:45  a.m.  to  5;15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
InternHtional  Trade  Commission.  500  E 
Street  SW„  Washington.  DC  20438. 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  Apnl  2&  1989. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-11055  Filed  5-6-89;  8:45  am) 

BILLING  COOE  702(>-<l2-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55;  Sub-No.  291 ) 

CSX  Transportation,  Inc.— 
Abandonment— Between  Edna  and 
Powder  Springs,  In  Cobb  County,  GA; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  its 
12.12-mile  line  of  railroad  between  Edna 
(milepost  SG-581,60)  and  Powder 
Springs,  GA  (milepost  SG-593,72),  in 
Cobb  County,  GA.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OF.^ "  Any  ofTer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  US.C.  10905 
and  49  CFR  Pan  1152. 
Noreta  R.  McGe*, 
Secretary. 
(FR  Doc.  89-11092  Filed  .WMW:  845  am] 

BILLING  COOE  7035-01-M 

(Finance  Docket  No.  31407) 

Sidney  &  Lowe  Railroad,  Inc.,  and 
Union  Pacific  Railroad  Co.;  Exemption 
From 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Com.mission.  under  49 
U.S.C.  10505.  exempts  from  the 
requirements  of  49  U.S.C.  11343,  et  seq.. 
the  purchase  from  the  Union  Pacific 


Railroad  Company  {UP)  and  operation 
by  Sidney  &  Lowe  Railroad,  Inc.  fS&L): 

(1)  of  approximately  3.65  miies  of  rail 
and  rail-related  property  originating  at  a 
point  approximately  1027.55  feet  west  of 
the  Northeast  Comer  of  Central  StHtion 
18,  Township  14  North,  Range  50  West, 
in  Cheyenne  County,  NE,  and  extending 
to  its  connection  with  track  owned  by 
S&L  serving  the  Sidney  Warehouse,  Inc. 
Bulk  Storage  Facility;  and  (2]  over  a 
nonexclusive  perpetual  easement  for 
Track  A9.  commonly  known  as  the 
"Elevator  Track,"  located  adjacent  to 
L'P's  rail  yard  in  the  vicinity  of 
Brownson.  NE,  along  with  both  legs  of 
the  Wye  connecting  Track  A9  and  the 
UP  line.  The  purchase  includes  all  of  the 
rail,  ties,  switches,  and  other  track 
material,  and  related  appurtenances  to 
the  easement  premises,  but  not  the 
underlying  right-of-way.  The  exemption 
is  granted  subject  to  appropriate  labor 
protective  conditions  and  a  condition 
requiring  S&L  to  maintain  the  integrity 
of  all  structures  50  years  old  or  older  on 
the  line  until  completion  of  the  process 
required  by  section  106  of  the  National 
Historic  Preservation  Act, 

DATES:  This  exemption  is  effective  on 
May  30,  1989.  Petitions  to  stay  the 
effectiveness  of  this  exemption  must  be 
filed  by  May  24,  1989. 

ADDRESSES:  Send  pleadings  refcrnng  to 
Finan.-e  Docket  No.  314<17  to: 

n)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representatives: 
Lawrence  E.  Kri'enbrink  (S&L),  1500 
Woodmen  Tower.  Omaha,  NE  68102; 
loseph  D.  Anthofer  (UP),  1416  Dodge 
Street.  Omaha.  NE661"9 

FOR  FURTHER  INFORMATION  CONTACT; 

Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202^  2''5-1721] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  (202)  289- 
4357/4359  (DC  Metropolitan  area) 
[Assi.stance  for  the  hearing  impaired  is 
a\  ailable  through  TDD  services  {202J 
275-1721.) 

Decided:  May  2, 1989. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  I^amboley,  and  Phillips. 
Noreta  R.  .McCee, 
Secretary. 
[FR  Doc.  89-11094  Filed  5-6-89;  8:45  am] 

BILLING  coot    ?0.!J-t'-t>^M 


[Docket  No.  AB-33  Sut>-No.  54J 

Union  Pacific  Railroad  Co.: 
Abandonment  and  Oiscontinuance  ot 
Operations  Between  Manteca  Jet  and 
South  Manteca  In  San  Joaquin  Couf  ty_ 

CA  (Manteca  Brancti)  Findings 

The  Commission  has  lound  Uiat  the 
public  convenience  and  necessity  permit 
Union  Pat  f^;c  Railroad  Company  to 
abanii  n  aiid  discontinue  operations 
over  its  6  &-mile  line  of  railroad  known 
as  the  Manteca  Branch  between 
milepost  0.0  near  Manteca  ]ct  and 
milepost  6.6  near  South  Manteca,  in  San 
Joaquin  County,  CA. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope:  "Rail  Section,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10903 
and  49  CFR  1152.27. 

Decided:  April  27, 1989 

By  the  Commission.  Chairman 
Gradison,  Vice  Chairman  Simmons. 
Commissioners  Andre,  Lamboley,  and 
Phillips. 

Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  89-11093  Filed  5-8-89;  8:45  amj 

BIUJNQ  CODE  7O3S-01.« 


DEPARTMENT  OF  j;JSTICE 
Lodging  ot  Consent  Order 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  May  1, 1989  a  proposed 
Consent  Order  in  Atlantic  States  Legal 
Foundation,  Inc.  and  Citizens  For  A 
Better  Environment  v.  Koch  Refining 
Company,  Civil  Action  No.  4-87-634  and 
United  Slates  of  America  v.  Koch 
Refining  Company,  Civil  Action  No  3- 
87-708  (D.  Minn.),  between  the  United 
States,  on  behalf  of  the  Fjivironmental 
Protection  Agency  ("EPA"),  end  Koch 
Refining  Company  has  been  lodged  with 
the  United  Stales  District  Court  for  the 
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District  of  Minnesota.  The  Consent 
Order  resolves  the  claims  of  the  United 
States  (as  well  as  related  claims  of  the 
State  of  Michigan  and  the  Atlantic 
States  Legal  Foundation  and  the 
Citizens  for  a  EJetter  Environment  which 
are  also  parties  to  this  Order)  against 
Koch  Refining  Company  under  the  Clean 
Water  Act,  for  the  discharge  of 
pollutants  into  the  Mississippi  River 
from  Koch's  oil  refinery  in  Rosemont, 
Minnesota.  Under  the  settlement 
reflected  in  the  Consent  Order,  Koch 
Refining  Company  will  comply  with  its 
applicable  National  Pollutant  Discharge 
Elimination  System  Permit  ('NPDES") 
and  federal  and  state  law:  met  specified 
interim  effluent  limitations;  expand  its 
wastewater  treatment  facihty;  conduct  a 
Toxicity  Reduction  Evaluation  and 
perform  a  Toxicity  Reduction  Program 
to  eliminate  the  acute  toxicity  of  its 
effluent  and  comply  with  the  acute 
toxicity  effluent  requirements  of  its 
applicable  NPDES  permit;  implement 
improvements  in  its  use  of  laboratories; 
and  improve  the  operations  and 
maintenance  of  the  wastewater 
treatment  plant.  In  addition,  Koch  shall 
pay  a  total  civil  penalty  of  $2  million; 
$1,54  million  will  be  paid  to  the  United 
States  and  $460,000  will  be  paid  to  the 
State  of  Minnesota.  Koch  will  also  make 
$200,000  in  additional  payments  Subject 
to  specified  requirements,  the 
Mississippi  River  Revuai  and  the 
Minnesota  Environmental  Education 
Board  will  each  receive  $'',=),000  for  use 
in  specific  Mississippi  River  projects  in 
the  Minneapolis/St,  Paul  area.  The 
Minnesota  Clean  Water  Partnership 
Supplemental  Account  will  rece've 
$50,0(X)  for  use  in  projects  consistent 
with  the  State  of  Minnesota's  Clean 
Water  Partnership  .Act,  Minn.  Stat. 
§§11.5,091-115  103. 

The  Department  of  lussii.c  wil!  receive 
comments  relating  to  the  proposed 
Consent  Order  for  30  da>s  following  the 
publication  of  this  .Motice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  Ceneral  of  the  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  Un,  ted  States  o^  America 
V-  Koch  Re^inins  Cumpary.  D.\  Ref.  No. 
90-5-1-2-65,  The  proposed  Consent 
Order  may  be  examined  at  the  Office  of 
the  L'nited  States  Attorney,  2:j4  US, 
Courthouse,  110  South  4th  Street. 
Minneapolis,  Minnesota  55401.  at  the 
Environm.ental  Protection  Agen.;y,  230 
South  Dearborn  Street,  Chicago.  Illinois 
60G04,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Div  ision  of  the  Department  of 
[ustice,  Room  1748.  Tenth  and 
Pennsvlvanid  Avenue,  N'W., 


Washington,  DC  20530  A  copy  of  the 
proposed  Consent  Order  may  be 
obtained  by  mail  from  the 
Environmental  Enfo.-cement  Section 
Land  and  .Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $9,40  (10  cents  per  page 
P'r-production  cost)  payable  to  the 
Treasurer  of  the  L'nited  States. 
Donald  A  Cart, 

Acting  Assistant  Attorney  Ceneral,  Land  ami 
Natural  Resources  Division. 
jFR  Doc,  8»-n024  Filed  5-8-«9;  8:45  am) 

BILUNG  COOC  441(H)t-M 


Drug  Enforcement  Administration 

(Docket  No.  88-741 

Stanley  D.  Carlson,  D.O.S.,  Eau  Claire, 
Wl;  Hearing 

Notice  is  hereby  given  that  on  July  14, 
198a.  the  Drug  Enforcement 
Administration,  Department  of  [ustice, 
is.Hiif'd  to  St.inley  D  Carlso.  D.D.S.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for  a 
Certificate  of  Registration. 

Thirty  days  have  elapsed  since  the 
sdid  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  13  hereby  given  that  a  hearing  in 
thiS  matter  will  be  hfld  on  Tuesday, 
May  9,  1989.  commencing  at  10:00  a.m.. 
at  the  United  States  District  Court,  517 
East  Wisconsin  Avenue.  Courtroom  425, 
Milwaukee,  Wisconsin. 

Dated:  May  1, 1989. 
|ohn  C.  Lawn, 

Administrator.  Drug  Enforcement 

Administration. 

[FR  Doc.  89-11001  Filed  5-8-69;  8:45  am] 

BIUJ»«G  COOe  «410-0»-«l 

(Docket  No.  88-1021 

Kart  H.  Stanley.  Jr..  M.D.,  Washington. 
DC, Hearing 

Notice  is  hereby  given  that  on 
September  19, 1988.  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  Karl  H. 
Stanley  Jr.,  M.D.,  an  Order  to  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
DEA  Certificate  of  Registration, 
AS7842772,  and  deny  any  pending 
application  for  renewal. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 


Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
May  9, 1989,  commencing  at  10:00  a.m.. 
at  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit.  717  Madison 
Place,  NW,,  Courtroom  2,  fourth  fioor, 
Washington,  DC. 

Dated;  May  1.  1989. 
John  C.  Lawn. 

Admi.mstrator  Drug  Enforcement 

Administration. 

\VV.  Doc.  89-11002  Filed  5-8-tW:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping.OO/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
use.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Rcpurting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  nil  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  tu 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  'he 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 


An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn.:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6800). 

Any  member  of  the  pubfic  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  0MB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Occupational  Safety  and  Health 

Administration 
4.4'-Methylenedianiline  (MDA)  for 

General  Industry 
None 

On  occasion 
Businesses  and  other  for-profit;  SmaU 

businesses  or  organizations 
238  recordkeepers;  53  hours-average  per 

recordkeeper,  12.259  total  hours;  0 

forms 


Proposed 
burden 
hours 


a  Emergerxry  Plan  ... 


b.  Exposure  Monrtonng 
c  Employee  Notification 
d.  Visuai  Monitonng. 

Compliance  Program .. 

Respiratory  Protectiofi 

Notify  the  Laundry., 

Communication  o)  Hazards 

Employee  Intofmatwn  arxJ  Training  . 

Medical  Surveillarx:e: 

Examinations ~ 

Multiple  Ptiystcian  Review....„ „ 

Intormation  Provided 

Physician's  Wntten  Opinion 

Medical  Removal  Deaswn ____ 

Recordkeeping: 

Monitonng  Records  tor  Exempted. - 

Objective  Data  tor  Exempted 

Exposure  Monitonng „. 

Medical  Records _.„.._.... 

Medical  Removals  _„„- 

Records  Availatxlity . 

Records  Transfer. 


Total 


See  Item 

(e), 

476 

238 

357 

714 

950 

0 

0 

2.380 

5,541 

8 

277 

277 

0 

0 

0 

269 

692 

0 

80 

0 


12.259 


This  proposed  regulation  requires 
employers  to  train  employees  about  the 
hazards  of  4.4'-Methylenedianiline, 


monitor  employee  exposure,  provide 
medical  surveillance,  and  maintain 
accurate  records  of  employee  exposure. 
These  records  will  be  used  by 
employers,  employees,  physicians  and 
the  Government  to  ensure  that 
employees  are  not  harmed  bv  exposure 
to  MDA. 

New 

Occupational  Safety  and  Health 

Administration 
4.4'-Methylenedianiline  (MDA)  for  the 

Construction  Industry' 
Businesses  and  other  for  profit;  Federal 

agencies  or  employees:  Small 

businesses  or  organizations 
0  responses.  0  burden  hours;  0  forms 

This  proposed  regulation  requires 
employers  to  train  employees  about  the 
hazards  of  4,4-Methylenedianiline. 
monitor  employee  exposure.  pro\  ide 
medical  surveillance,  and  maintain 
accurate  records  of  employee  exposure. 
These  records  will  be  used  by 
employers,  employees,  physicians  and 
the  Government  to  ensure  that 
emplovees  are  not  harmed  by  exposure 
to  MDA. 

New 

Departmental  Management.  Assistant 

Secretary  for  Policy 
Potential  Agricultural  Worker  Survey 

(PAWS) 

Annually 

Individuals  or  households:  Federal 

agencies  or  employees 
4,660  respondents;  1,345  hours;  17 

minutes  per  response: 

The  Immigration  and  .Nationality  Act 
(LNA)  as  amended  by  Immigration 
Reform  and  Control  Act  (IRCA)  requires 
the  DOL  and  USDA  to  estimate 
potential  additions  to  the  supply  of 
Seasonal  Agricultural  Service  (SAS) 
workers  from  among  domestic  rural 
unemployed  workers.  This  survey  is  to 
allow  such  estimates  to  be  made. 

New 

Employment  and  Training 

Administration 
Unemployment  Insurance  Quality 

Control  Alternative  Methods  Pilots 

New 

One-time  pilot  study 

Individuals  or  households:  State  of  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit 

Institutions;  Small  businesses  or 
organizations 

7.200  respondents;  4,700  total  hours;  2- 
S'/i  hrs.  per  response;  no  forms 
This  pilot  project  is  intended  to  assess 

the  effect  of  telephone  verifications  on 


the  integrity  of  the  quality  control 
process,  to  assess  the  effect  of  using 
computer-assisted  telephone  technology 
on  the  process,  assess  cost  savings  due 
to  the  method,  and  help  the  Department 
decide  how  best  to  use  the  telephone  in 
the  QC  investigative  process. 

New 

Employment  and  Training 

Administration 
Study  of  JTPA  Staffing  and  Staff 

Training  at  the  State  and  SDA  Levels 
One-time  only 
State  or  local  govenments;  Non-proni 

institutions 
1,097  respondents;  834  total  hours;  25 

minutes-1  %  hr.;  no  forms 

This  study  will  describe  how  states 
and  localities  have  developed  their 
staffs  to  deliver  services  under  JTPA. 
Surveys  of  agency  directors  and  staff 
will  i(!en;if>  priority  training  needs  by 
tjrpe  of  staff  position  and  organization, 
and  permit  managers  to  compare 
staffing  in  their  o%vn  organization  with 
similar  organizations. 

Revision  of  Existing  Collection  in  Use 
Without  an  OMB  Control  Number 

Occupational  Safety  and  Health 

Administration 
Logging  Operations  (EXISTING  AND 

PROPOSED) 
On  Occasion 
State  and  local  governments:  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations 
3,104  respondents;  517  burden  hours; 

.167  average  burden  hours  per 

response;  0  forms 

Firms  engaged  in  logging  operations 
are  required  to  keep  an  operator's 
manual  or  a  set  of  operating  instructiont 
with  each  machine  for  employee  use  to 
ensure  safe  operation  and  maintenance 
of  machines. 

Revision 

EmplojTnent  Standards  Administration 
Survivor's  Claim  for  Benefits  Under  the 

Black  Lung  Benefits  Act 
1215-0069;  CM-912 
On  death  of  miner 
Individuals  or  households 
1500  respondents;  630  total  hours;  25.2 

minutes  per  response;  1  form 

A  survivor  of  a  coal  miner  must  file  a 
claim  for  benefits  under  the  Black  Lung 
Benefits  Act  as  amended,  in  order  to 
receive  benefits.  The  claim  and 
supporting  documentation  are  reviewed 
by  DCMWC  claims  examiners  to 
determine  the  survivor's  eligibility  for 
benefits. 


I 
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Ravisioo 

Occupational  Safety  and  Health 


Annually 

State  or  local  government 

53  responses,  530  hours — 10  hours  per 


450  respondents;  31  total  hours;  3 
minutes  per  response;  1  form 

Qorfinn   '>r\'X(\\l^'\  nf  tVio  Mlnrant   anrt 
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ices 


v.mii 


availability  of  funds  for  developing  and 
testing  a  number  of  model  approaches  to 
allow  for  expansion  of  the 


feasibility  of  expanding  apprenticeship 
to  additional  industries;  (2)  to  test 
alternative  delivery  svstems:  and  I3i  tn 


role  of  this  concept  in  preparing  workers 
for  skilled  jobs.  TTiis  is  a  concept  which 
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Revision 

Occupational  Safety  and  Health 

Administration 
Powered  Platforms 
1218-0121  I 

On  occasion; 

Businesses  or  other  for-profits; 
900  respondents;  7857  total  burden 

hours;  8.73  average  number  hours  per 

response; 

Requires  procedures,  plans,  tags,  and 
labels  for  powered  platforms.  OSHA  is 
requiring  this  information  to  be  collected 
by  employers  to  assure  the  employees 
who  operate  powered  platforms  receive 
uniform  and  comprehensive  instruction 
and  information  in  the  operation,  safe 
use  and  inspection  of  this  equipment. 

Revision 

Bureau  of  Labor  Statistics  I 

CES  State  Operations  Review 
1220-0075  BLS  790  V 


Annually 

State  or  local  government 

53  responses;  530  hours — 10  hours  per 

response;  1  form 

The  CES  State  Operations  Review  is 
the  principal  source  of  information 
concerning  the  quality  of  data  collection 
and  estimation  methodology  employed 
by  the  stales  and  their  adherence  to  BLS 
procedures  for  conducting  the  CES 
survey  It  is  a  dynamic  vehicle  that  is 
designed  to  measure  the  survey  program 
performance  m  each  state. 

Extension 

Employment  Standards  Administration 
Housing  Occupancy  Certificate — 

Migrant  and  Seas..)nal  Agricultural 

Worker  Protection  Act 
1215-0158;  WH-520 
Individuals  or  households;  Farms, 

Business  or  other  for  profit;  Small 

businesses  or  organizations 


450  respondents;  31  total  hours;  3 
minutes  per  response;  1  form 

Section  203(b(l)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  requires  any  person  owning  or 
controlling  any  facility  or  real  property 
to  be  occupied  by  migrant  agricultural 
workers  to  obtain  a  certificate  of 
occupancy.  Form  WH-520  is  the  form 
used  when  DOL's  Wage  and  Hour 
Division  inspects  and  approves  such 
housing. 

Extension 

Employment  and  Training 

Administration 
Grantee  Planning  and  Reporting  Forms 

for  the  Job  Training  Partnership  Act, 

Title  IV,  Sections  401  and  402 
1205-0215;  ETA  8585.  8596,  8599.  8598. 

8599,  8604,  8603,  8602,  8601.  8600 
Quarterly;  Annually 


Form  # 


Affected  ocitAc 


ETA  85&5 

ETA  8596  

ETA  8597 

ETA  8596 _ 

ETA  8699 

ETA  8600 _ 

ETA  8601 

ETA  9602 

ETA  8603 

ETA  8604 

ETA  8600 

ETA  8601 

ETA  8602 

ETA  8603 

MasWr  Agraamant.. 
Narabv*  


State  Of  Local  govefnmenis 
State  or  Local  goveniments 
Stale  Of  Local  govenme^ts 
Stale  Of  Local  govemfnents 
State  Of  LOC*  governments 
Slata  Of  Local  govefnfnerls 
State  Of  Local  govefnmenis 
State  Of  Local  govefnmenis 
Stale  Of  Local  govefnments 
State  Of  Local  govefnments 
State  Of  Local  governments 
Stale  Of  Local  govemmerts 
State  Of  Local  govefnments 
Slate  Of  Local  governments 
State  Of  Local  governfrvena 
Stale  Of  Local  governments 


RespoTKtents 


Frequer>cy 


Average  time  o€f 
response 


76 

76 


A/irKiaiiy 

Annualty 

76  Quarterty    . 

76  Quarterly... 

76  Annually  ... 

180  '  Annually  .... 

180     Annually 

180  Quarterty  ... 

180  Quarterty    . 

180     Annually 

200     Annually 

20C  '  Annually 

200  Annually    .. 

200  '  Annually 

256     Annually 

256     Annually 


15  hours 
15  hours 
7  hours 
7  hours. 
20  hours. 
15  hours 
15  hou'S 
7  t>ours 
7  hours. 
20  hours. 
15  hours 
15  hours 
7hoofs. 
7  hours. 
3  minutes 
22  hours 


37.996  total  hours  ' 

These  forms  are  used  to  manage  the 
national  programs  authonzed  under 
Sections  401  and  402  of  the  Job  Training 
Partnership  Act.  These  documents  are 
the  principal  sources  of  program  plans 
and  performance  data.  They  form  the 
basis  for  the  award  of  funds,  Federal 
oversight  and  reports  to  Congress 

Extension 

Employment  Standards  Administration 
Report  of  Changes  That  May  Affect 

Your  Black  Lung  Benefits 
1215-0084;  CM-929 
Annually 

Individuals  or  households 
84,000  respondents;  7.&40  total  hours;  5 
to  8  minutes  per  response;  1  form 
To  help  determine  continuing 
eligibility  of  pnmary  beneficiaries 
receiving  benefits  from  the  Black  Lung 
Disability  Trust  Fund.  To  verify  and 
update  on  an  annual  basis  factors  that 
affect  a  beneficiary's  entitlement  to 
benefits  including  income,  marital 


status,  receipt  of  state  workers' 
compensation,  and  dependents'  status. 

Reinstatement 

Bureau  of  Labor  Statistics 

Current  Population  Survey— September 

1989 — Veterans  Supplement 
1220-0102— CPS-I.  CPS  260 
Other — one  time 
Individuals  or  households 
57.000  responses:  969  hours — 1  minute 

per  response;  1  fdrm 

These  data  will  provide  information 
regarding  ser\ice-connccted  disabilities 
among  veterans,  identify  veterans  who 
served  in  the  Vie'nam  theater,  and 
provide  estimates  on  the  labor  force 
activity  of  Vietnam  theater  veterans  as 
compared  to  other  veterans  and 
nonveterans.  Estimates  on  the  number 
of  veterans  who  are  no  longer  employed 
due  to  a  service-connected  disability 
will  also  be  obtained. 


Signed  at  Washington.  DC  this  3rd  day  of 
May.  19«9. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[PR  Doc.  89-11088  Filed  S-8-89:  8:45  ami 
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Employment  and  Training 
Administration 

(SQA-OAAS9-104I 

Research,  Evaluation,  and  Pilot  and 
Demonstration  Project  Program, 
Program  Year  1988;  Availability  of 
Funds  and  Request  for  Applications 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  of  Solicitation  for  Grant 
Applications. 

summary:  The  Employment  and 
Training  Administration  announces  the 


availability  of  funds  for  developing  and 
testing  a  number  of  model  approaches  to 
allow  for  expansion  of  the 
apprenticeship  concept  to  a  broadened 
structured  workplace  training  system 
accessible  to  non-traditional 
occupations,  industries  and  target 
groups. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  armouncement  is 
June  5, 1989.  All  appHcations  must  be 
received  by  4;45  p.m.  (Eastern  Time)  at 
the  address  below.  Any  application  not 
reaching  the  designated  place  and  date 
of  delivery  will  not  be  considered, 
unless  mailed  not  later  than  five  (5)  days 
prior  to  the  closing  date. 

Applications  submitted  by  mail  must 
be  postmarked  no  later  than  June  1. 
1989.  The  term  "postmark  "  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  employees  of  the  U.S. 
Postal  Service. 

Hand-delivered  applications  must  be 
received  by  4:45  p.m.,  (Eastern  Time)  on 
June  5. 1989.  It  is  preferred  that 
applications  be  mailed.  Telephone 
requests  will  not  be  honored. 
ADDRESS:  Mail  or  hand-deliver 
applications  to;  Office  of  Financial  and 
Administrative  Management.  Division  of 
Acquisition  and  Assistance. 
Employment  and  Training 
Administration,  Department  of  Labor. 
Room  C-4305.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210.  Attention: 
Gwendolyn  Simms;  Reference:  SGA- 
DAA  89-104.  The  SGA  number  SGA- 
DAA  89-104  must  appear  on  the  outside 
of  the  mailing  container. 

Copies  of  Standard  Form  (SF)  424. 
"Application  for  Federal  Assistance; '  SF 
424  A.  "Budget;"  SF  269.  "Financial 
Status  Report;"  and  SF  424  B,  "Non- 
construction  Program  Form"  may  be 
obtained  by  contacting  Gwendolyn 
Simms.  Division  of  Acquisition  and 
Assistance.  Office  of  Financial  and 
Administrative  Management, 
Employment  and  Training 
Administration.  Department  of  Labor. 
Room  C-4305.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Simms.  Division  of 
Acquisition  and  Assistance.  Telephone: 
(202)  535-8706. 

SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL  or  Department) 
announces  the  availability  of  funds  (1 ) 
to  explore  in  depth,  in  different 
locations  throughout  the  country,  the 


feasibility  of  expanding  apprenticeship 
to  additional  industries;  (2)  to  test 
alternative  delivery  systems;  and  (3)  to 
test  different  approaches  to  achieve 
greater  participation  by  targeted  groups. 
Such  efforts  will  need  to  include 
demonstration  projects  on  broadening 
the  apprenticeship  concept  to  include 
alternative  approaches  that  will  provide 
flexibility.  The  size  and  scope  of  the 
grant  will  be  dependent  upon  the  grant 
applications  and  evaluation  of  them  as 
covered  later  in  this  announcement,  but 
will  number  at  least  two  varying 
approaches. 

This  solicitation,  which  will  result  in 
the  award  of  one  (1)  grant,  is  open  to 
public  and  private  organizations.  The 
awarded  project  will  consist  of  two 
segments,  one  of  approximately  $50,000 
for  six  months  of  preliminary  work  and 
study  of  successful  practices,  issues 
identification,  and  development  of 
recommendations  for  models,  and  thi' 
other  for  development  and  testing  over 
about  a  12-month  period  of  at  least  three 
demonstratifjn  models  [at  $150,000  each) 
for  alternative  systems  directed  to 
broadening  and  increasing  the  flexibility 
of  the  apprenticeship  concept  of 
training.  The  final  six  months  of  the 
grant  will  be  devoted  to  rpfining  mode! 
systems  and  developing 
recommendations  for  replication  of 
systems  as  appropriate.  DOL  anticipates 
that  proven  and  accepted  new 
approaches  will  be  established 
throughout  the  country  with  technical 
assistance  and  monitoring  provided  by 
apprenticeship  staff  of  the  UOL  and 
State  apprenticeship  agencies. 

Part  I — Preamble 

A.  Intruductinn 

The  Department  has  devoted 
substantial  resources  over  the  last  two 
years  to  identifying  changes  in  the 
workplace  that  are  likely  to  occur  during 
the  remaining  years  of  this  century  and 
into  the  next.  From  this  effort,  ETA  is 
focusing  on  issues  relating  to  the 
American  work  force  and  its  training 
needs. 

In  DecfmbiT  1987.  the  Department 
launched  the  Apprenticeship  2(X)0 
initiative  with  the  publication  of  an 
issue  paper  in  the  Federal  Register  52  FR 
45904  December  2, 1987,  The  purpose  of 
this  initiative  is  to  review  the 
apprenticeship  concept  to  determine  its 
future  role  in  meeting  America's  needs 
For  a  skilled  work  force. 

The  basic  premise  of  the  initiative  is 
that  scrutiny  should  be  given  to  the 
apprenticeship  concept  of  structured  on- 
the-job  training  combined  with  related 
classroom  instruction,  and  serious 
consideration  given  to  increasing  the 


role  of  this  concept  in  preparing  workers 
for  skilled  jobs.  This  is  a  concept  which 
holds  potential  for  meeting  both  the 
needs  of  employers  in  industries  facing 
skill  shortages  as  well  as  the  needs  of 
targeted  populations,  such  as  woricers 
who  may  periodically  require  retraining 
or  upgrading,  dislocated  workers,  or  the 
at-risk  youth  population. 

Two  key  components  of  this  initiative 
are:  fl)  A  public  dialogue,  and  (2)  a  two- 
phased  research  program.  The  first 
phase  of  the  research  program  consisted 
of  short-term  research  papers;  the 
second  phase  will  involve  longer-term 
projects. 

The  purpose  of  the  first  phase  of  the 
research  program  was  to  analyze 
carefully  a  number  of  key  issues  and  to 
develop  and  support  recommendations 
for  the  future  direction  of 
apprenticeship.  These  short-term 
projects  were  completed  in  October  1988 
and  will  be  used  in  preparing  the  report 
of  findings  and  recommendations  on  the 
future  role  of  apprenticeship. 

The  second  phase  of  the  research 
program,  the  longer-term  projects,  will 
include  demonstration  projects  and  such 
features  as  testing  the  feasibihty  of 
e}q>anding  the  apprenticeship  concept  of 
training  to  a  broadened  structured 
workpace  training  system  that  can 
address  additional  industries,  testing 
alternative  delivery  systems,  increasing 
the  efficiency  and  quality  of  operations, 
and  testing  approaches  to  targeted 
groups. 

This  Solicitation  for  Grant  Application 
(SGA)  represents  one  of  the  areas  to  be 
investigated  further.  It  will  provide  a 
thorough  consideration  of  adaptation  of 
current  apprenticeship  to  structured 
workplace  training  system  policies  and 
procedures  to  be  proposed  to  better 
meet  the  skilled  training  needs  of  the 
American  work  force  in  the  future. 

B.  Background 

The  Department  has  determined  that 
the  National  Apprenticeship  System  has 
the  potential  for  playing  a  significant 
role  in  addressing  our  country's 
projected  need  for  an  increased  number 
of  skilled  workers  in  an  economy  that  is 
undergoing  demographic  changes  and 
that  is  facing  unprecedented 
international  competition.  However,  in 
order  to  meet  challenges  the 
apprenticeship  system  must  expand, 
adapt  to  changing  conditions,  and 
increase  its  flexibility. 

In  order  to  accomplish  these  goals 
DOL  is  awarding  a  grant  to  provide  for 
the  development  and  testing  of  a 
number  of  model  approaches  to  allow 
for  expansion  of  the  apprenticeship 
training  concept  to  a  broadened 
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structured  workplace  training  system 
acccMible  to  non-traditional 
occup«tk»s,  indostnes,  and  target 
groop*  and  to  provide  a  Rexibility  that 
will  permit  the  system  to  readily  adapt 
to  a  voiatiie  economy  and  work  force. 
The  grant  awarded  will  be  directed  to  at 
least  two  poestbie  approaches.  Briefly 
the  approaches  to  be  studied  are: 

(a)  Career  Ladder 

To  teat  whether  a  broadened 
structured  workplace  training  system 
can  enable  individuals  to  upgrade  their 
skills  in  order  to  move  into  higher  skill 
level  occupations. 

(b)  Upgrade/Refresher  I 

To  test  whether  a  structured 
workplace  training  system  can  be  used 
to  provide  workers  with  refresher  or 
upgrade  training  to  enable  them  to  adapt 
to  new  workplace  technologies. 

Additional  related  information  can  be 
found  in  the  Federal  Re^ster  at  52  FR 
40328  (October  14, 1988) 

Part  II — Programmadc  Topics        { 

A  Scope 

The  grantee  shall  provide  all 
personnel,  materials,  and  facilities  for 
the  area  of  study  to  produce  reports  as 
later  described  and  to  test  the  approved 
system. 

B  Statement  of  Work 

This  grant  will  involve  thorough  study 
and  understanding  of  the  current 
apprenticeship  delivery  system  and 
exploration  of  the  feasibility  of 
developing  a  number  of  alternative 
models  which  will  result  in  a  more 
flexible  structured  workplace  training 
system  that  will  provide  increased 
skilled  training  opportunities  for  the 
American  work  force,  including 
opportunities  for  at-risk  youth, 
dislocated  and  older  workers,  minorities 
and  women. 

Work  on  this  grant  will  be  performed 
in  two  major  parts: 

(1)  For  the  first  six  months  of  the  grant 
a  l.terature  search  and  compilation  and 
review  of  information  will  be  conducted 
on  other  attempts,  successful  and 
unsuccessful,  of  programs  to  address 
skill  training  needs  of  dislocated 
workers,  older  workers,  at-nsk  youth, 
minorities  and  women.  Meetings  and 
discussions  will  be  conduted  to  obtain 
information  from  sponsors  of  these 
progranw.  of  apprenticeship  program 
sponsors,  both  labor  and  management, 
and  of  individuals  from  the  tartlet 
groups.  Information  sought  will  include. 
but  not  be  limited  to.  successful 
atlempts,  problem  identification,  how 
problems  were  resolved,  failures  and 
why  they  failed,  needs  of  employers  and 


their  interest  and  willingness  to 
participate  m  flexible  structured 
workplace  training  concept  programs 
focused  at  the  target  groups,  skill 
training  needs  and  problems  of  the 
targeted  population. 

Collected  information  will  be 
summarized,  analyzed  and 
recommendations  made  for 
development  of  varying  models  that 
would  assist  the  target  groups  to  receive 
structured  workplace  training  in  a 
practical  and  successful  manner  with 
long-term  benefits. 

(2)  Upon  completion  of  (1)  above,  and 
upon  approval  by  the  federal 
representative,  the  next  12  months  of  the 
grunt  period  will  be  devoted  to  the 
development  of  at  least  three 
demonstration  programs  and  testing  of 
the  practicality  of  previously  developed 
recommendations.  The  Department  will 
protjably  propose  some  demonstration 
sites. 

Three  or  more  different  demonstration 
programs  will  be  developed  and 
initiated  during  the  twelve-month  period 
in  varying  localities  of  the  country. 
Grantee  will  be  responsible  for  all 
a.spect9  of  developing  a  system  or 
systems  that  test  the  approaches 
indicated  earlier  and  in  the  previously 
referenced  Federal  Register.  System 
deviMi,>pment  activity  would  include,  for 
example,  program  direction,  on-the-job 
training  and  related  theoretical 
inptruction,  credential  and  certification 
sub-systenis,  upgrade  training,  outreach 
efforts  to  targeted  groups. 
recordkeeping,  and  program  monitoring. 
Such  programs  do  not  have  to  be  for  the 
traditional  apprenticeable  occupations. 
An  evaluation  component  is  expected 
for  each  demonstration  program. 
De\elopment  of  the  program  must 
include  appropriate  contact  with  local 
and  State  government,  labor, 
management,  and  education  ofHciaLs 
Lons-term  continuance  of  the  tested 
programs  must  be  addressed  and 
considered  m  the  evaluation  component. 
Demonstration  program  should  focus 
pri.manly  in  non-construction  industries 
with  emphasis  on  manufacturing,  high 
tech  and  service  occupations,  e.g.. 
medical  areas.  The  final  six  months  of 
the  grant  will  be  spent  on  refining  the 
model  systems  and  developing 
recommendations  for  replication  of  the 
system  as  appropnate 

Part  III — ,\pprication  Process 

An  oniiir.ai  and  four  copies  of  the 
grant  application  package  shall  be 
submitted  The  application  package 
shall  consist  of  two  |2]  separate  and 
distinct  parts.  Part  1  shall  contain  the 
Standard  Form  fSF)  424.    Application 
for  Fecteral  Aisistancu    and  SF  424A. 


"Bodget."  Part  H  shall  contain  a 
technical  proposal  that  demonstrates  the 
offeror's  capabilities.  No  cost  data  or 
reference  to  price  sball  be  included  in 
the  technical  proposal,  Part  II. 

A.  Criteria  for  A  ward 

Prospective  proposers  are  advised 
that  the  selection  of  grantee  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists 
within  DOL/ETA.  Each  panelist  will 
evaluate  the  proposals  for  acceptability 
with  emphasis  on  the  various  factors 
enumerated  below.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  grant  officer. 

B.  Evalualion  Criteria 

a.  Program  Design  (40  points) 

Proposals  will  be  evaluated  on  the 
degree  to  which  they  reflect  sound 
program  design  and  methods.  Areas  that 
will  be  examined  include  the  following: 

1.  The  offeror's  understanding  of  the 
basic  aims  and  objectives  of  the  project. 

2.  The  appropriateness  of  the  oferors 
approaches  and  methods  for  information 
gathering  and  evaluation,  problem 
identification  and  technical  solutions, 
management  and  performance. 

3.  Innovative  yet  practical  proposed 
demonstrations  that  reflect  determined 
needs. 

4.  Knowledge  of  the  apprenticeship 
system  and  concept  of  training. 

b.  Administrative  Capability  (15  points) 

Proposals  will  be  evaluated  in  terms 
of  the  capability  of  the: 

1.  Offeror's  apparent  capability  for 
managing  such  a  technical  and  multi- 
faceted  project. 

2.  Indication  of  the  offeror's  ability  to 
perform  within  the  time  lines  provided. 

c.  Staff  Capability  (20  points) 

Proposals  will  be  eva luted  in  terms  of 
the  degree  to  which; 

1.  The  duties  outhned  for  key 
executive,  managerial,  and  technical 
positions  appear  appropriate  to  the 
work  that  will  be  conducted  under  the 
award. 

2.  The  qualifications  of  the  persons 
designated  for  key  executive, 
managerial,  and  technical  positions 
appear  to  match  the  requirements  of 
these  positions. 

d.  Previous  Experience  (25  points) 

The  proposals  will  be  evaluated  on 
the  degree  to  whirii  the  offeror 
demonstrated  that  it  has  successfully 
carried  out  programs  or  work  of  a 
similar  nature  in  the  past. 


C.  Reporting  Requirements 

1.  Financial  Status  Report.  The 
grantee  shall  submit  to  the  Federal 
Representative  an  original  and  two 
copies  of  SF  269,  Financial  Status 
Report,  on  a  quarterly  basis. 

2.  Program  Report,  (a)  Quarterly 
Progress  Reports.  The  grantee  shall 
submit  to  the  Federal  Representative  30 
days  following  the  end  of  each  quarter, 
a  progress  report,  original  and  two 
copies.  The  first  quaiterly  report  shall 
include  a  summary  of  findings  of 
preliminary  studies  as  described  below 
and  make  detailed  recommendations  for 
demonstration  projects  in  draft  form. 
The  second  quarterly  report  shall 
include  the  final  report  on  findings  of 
preliminary  studies  and 
recommendations  for  demonstration 
projects. 

(b)  Grantee  shall  attend  a  two-day 
meeting  at  the  U.S.  Department  of  Labor 
to  receive  orientation  as  to  the  overall 
intent  and  scope  of  this  project. 

(c)  Based  upon  recommendations, 
approved  by  the  Federal  representative, 
the  grantee  shall  develop  and  initiate 
within  12  months  from  grant  execution 
date  at  least  three  (3)  demonstration 
projects  to  test  the  practicality  and 
effectiveness  of  the  recommended 
approaches. 

D.  Final  Report 

(1)  Draft  Final  Report.  The  grantee 
will  provide  project  officer  with  a  draft 
demonstration  project  evaluation  report 
and  recommendations  no  later  than  30 
days  before  the  expiration  date  of  the 
grant. 

(2)  Final  Report.  The  final  report  shall 
be  submitted  to  the  Federal 
Representative  no  later  than  90  days 
following  expiration  of  the  grant. 

Signed  at  Washington,  DC,  on  April  26. 
1989 
Roberts  T.  |ones, 

.Assistant  Secretary  of  Labor. 

[FR  Doc.  89-11089  Filed  5-8-89:  8;45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

NOTICE  (89-33) 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 


submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission 
Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F  83s). 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  m.ay  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  subm-itted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATE:  Commenls  are  requested  by  June 
8, 1989,  If  you  anticipate  commenting  on 
a  form  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Paperwork  Reduction  Project  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 
ADDRESSES:  John  W  Gaff.  .NASA 
Agency  Clearance  Officer.  Code  NA, 
NASA  Headquarters.  Washington.  DC 
20546,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0056),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT; 
Shirley  C.  I'eigare.  .NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA  FAR  Supplement,  Part 
18-12,  Contract  Delivery  or 
Performance. 

0.\1B  Number  2700-0056. 

Type  of  Request:  Extension. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Number  of  Respondents:  678. 

Responses  per  Respondent-  0.1. 

Annual  Responses:  68. 

Hours  per  Response:  1, 

Annua!  Burden  Hours:  68. 

Abstract-Need/Uses:  Contractor  to 
provide  notice  of  anticipated  delay  in 
performance  of  contract. 

May  3,  1989. 
John  W  Caff, 

Director.  Management  Operations  Office. 
[FR  Doc.  89-11064  Filed  5-8-89:  8:45  am| 

BILLING  C00£   7510-Cl    M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Permanent  Records;  Retention  of 
Same  in  Microform  Format 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  the  National 
Archives. 


ACTION:  Notice  of  permanent  retention 
in  microform  of  certain  foreign  consular 
records. 

SUMMARY:  The  National  Archives  and 
k.      '■::>  Administration  (NARA)  is 
jie.'-ently  reproducing  on  microfilm 
records  created  by  Imperial  Russian 
consulates  located  in  the  United  States 
and  Canada.  After  microfilniing.  the 
original  materials  will  be  transferred  to 
the  Soviet  Government.  The  microfilm, 
which  will  be  considered  originals  for 
evidentiary  purposes,  will  be  retained 
permanently  by  NARA  as  evidence  of 
the  United  States  Government's 
organization,  functions,  policies, 
decisions,  procedures,  and  transactions. 
Further,  the  microfilm  records,  like  the 
original  materials,  will  be  available  for 
research  use  by  members  of  the  public 
without  restriction.  Authority  for 
retaining  microfilm  records  in  lieu  of 
original  materials  is  provided  by  44 
U.S.C.  2108  and  2109.  All  of  the 
microfilm  records  meet  the  standards  for 
micrographic  technology  set  forth  at  36 
CFR  1230.1  through  1230.26. 

AOORCSSES:  Requests  for  information 
about  these  microfilm  records  should  be 
addressed  to  the  Office  of  the  National 
Archives  (NN),  National  archives  and 
Records  Administration.  Washington. 

r>c  .'(4i>>i 

SUPPUEMENTARY  INFORMATIOH.  .NARA  IS 

required  to  provide  for  the  preservation, 
duplication,  and  reproduction  of  records 
or  other  documentary  ma.erial 
transferred  to  its  custody  by  other 
Federal  agencies.  In  carrying  out  this 
responsibility,  NARA  may  make  copies 
for  preservation  purposes  of  original 
materials  which  contain  information  of 
permanent  value.  This  copying  may  be 
by  'photographic  or  microphotographic 
processes"  for  the  purpose  of  disposing 
of  the  original  materials  (44  U.S.C. 
3302(3)].  Once  the  original  materials 
have  been  reproduced  by  a 
photographic  or  microphotographic 
process — for  example,  by  microfilming 
them — the  copies  may  be  retained  as  the 
official  version  of  the  information 
contained  within  them.  Pursuant  to  44 
U.S.C.  2116(a).  the  copies  are  considered 
originals  for  evidentiary  purposes 

Once  NARA  has  microfilmed  original 
materials,  it  may  dispose  of  those 
materials  if  they  are  no  longer  needed  as 
evidence  of  the  United  Stales 
Governments  organization,  functions, 
policies,  decisions,  procedures, 
operations,  other  activities.  The  method 
of  disposal  chosen  in  this  instance  is 
transfer  to  a  foreign  government,  the 
Union  of  Soviet  Socialist  Republics. 
Transfer  is  appropriate  because  the 
materials  in  question  were  created  by 
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the  Imperial  Russian  Government's 
consulates  in  the  United  States  and 
Canada.  The  Imperial  Russian 
Government  was  a  predece9.sor  of  the 
Soviet  Government. 

The  microfilmed  records  to  be 
retained  by  NARA  contain  all  of  the 
information  previously  available  from 
the  original  consular  matenals.  Further 
a!l  of  the  microfilmed  records  meet 
NARA's  stringent  Govemmentwide 
standards  for  permanently-retained 
microform  materials. 

This  notice  is  being  provided  pursuant 
to  44  U,S.C.  210a  which  authonzes  the 
Archivist  of  the  United  States  to  publish 
information  about  permanent  records 
maintained  by  NARA  in  order  to 
facilitate  their  use  by  the  public.  The 
purpose  of  the  notice  is  to  ensure  that 
members  of  the  public  are  aware  that 
the  records  described  remain  available 
for  research  use.  While  we  usually  do 
not  publish  notice  of  this  nature  in  the 
Federal  Register,  we  decided  to  do  so  in 
this  case,  given  the  char.acter  of  the 
records  involved. 

Individuals  who  wish  to  obtain  more 
information  about  the  contents  and  use 
of  these  records  should  inquire  at  the 
National  Archives  building  or  write  the 
Office  of  the  National  Archives  at  the 
address  listed  above 

Da'ed.  May  3.  1989  | 

CUudine  ).  VVeilwr. 

Ac!!"^.  Archivist  af  the  United  States. 
ItH  Doc  89-11077  Filed  y-S-m:  8:45  am) 
WU.ING  COOC  TiM^^-m 


Privacy  Act  of  1974;  Systems  of 
Records 

AQENCY:  National  Archives  and  Records 

,\dministration  (NARA). 

action:  Notice  of  Revised  Systems  of 

Records. 

SUMMARY:  NARA  is  making  various 
minor  changes  to  its  systems  of  records, 
and  proposing  to  alter  two  s>  stems  and 
delete  another  system.  The  specific 
changes  to  the  notices  are  set  furth  in 
the  Supplementary  Information  section, 
followed  by  the  inventory  of  N.\RA 
systems  notices,  as  amended,  pihlished 
in  full. 

DATES:  Written  com.ments  on  !he  two 
proposed  altered  systems  (NARA-5  and 
NARA-n)  should  be  received  by  [une  8, 
l'.M9.  All  other  changes  to  the  systems 
will  be  effective  on  lune  8,  1989.  \.\R.\ 
filed  an  Altered  System  Report  with  the 
Congress  and  the  Office  of  Mrtnagem.eni 
and  Budget  on  April  26,  1989  The 
proposed  altered  systems  shall  be 
effective  without  further  notice  on  June 
2fi,  1989,  unless  comments  are  received 


which  would  result  in  a  contrary 
deternunation 

AOOiiess:  Comments  on  the  proposed 
altered  systems  should  be  addressed  to 
John  A.  Constance,  Director,  Policy  and 
Proaram  Analysis  Division  (NAA), 
National  Archives  and  Records 
Administration,  Washington,  DC  20406, 
Fon  rjhthcr  mfoamation  contact 
luhn  A  Constance  or  Laurence  Patlen, 
Policy  and  Program  Analysis  Division 
(NAA).  National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
Telephone  (202)  523-3214  or  (FTS)  523- 
3214, 

SUPPtCMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act  of  1974.  and 
Office  of  Man<igement  and  Budget 
(O.MB)  Circular  No.  A-1,30,  the  National 
Archives  and  Records  ■■Xdministration 
(NARA)  reviewed  its  systems  of  records 
and  identified  two  systems  of  records 
requiring?  substan'ive  modification,  as 
well  as  numerous  minor  administrative 
and  editorial  changes  that  will  more 
accurately  describe  these  records.  One 
system,  SARA  21  OPM 
Govemmentwide  .Notices,  is  being 
deleted.  NARA  last  gave  complete 
notice  of  its  inventory  of  systems  of 
records  in  the  Federal  Register  of  March 
7,  1986  (51  PR  8148). 

Most  of  these  changes  are  the  result  of 
reorganizations  and  office  relocations. 
Included  are  changes  to  office  names. 
names  and  addresses  of  system 
managers,  locations  of  the  records,  and 
retention  and  disposal  instructions. 
Several  changes  are  applicable  to  all 
NARA  systems  Wherever  used,  the 
term  "Nahonal  Archives  Center"  has 
been  changed  to  the  terms  "P'ederal 
Records  Centers"  and/or  "the  Regional 
Archives."  Wherever  used,  the  term 
"National  Archives  Field  Branches"  has 
been  replaced  with  the  term  "the 
Regional  Archives." 

For  NARA-1.  Researcher  Application 
Files,  the  Federal  Records  Centers  and 
National  Personnel  Records  Center  are 
deleted  as  locations  since  the  records 
are  not  retained  there.  The  retention 
period  has  been  changed  to  25  years. 
The  retention  period  for  NARA-2. 
Reference  Request  Files  created  in  the 
process  of  providing  records  to 
researchers  in  the  research  rooms  has 
also  been  changed  to  25  years. 

For  NARA-5,  Conference  and  Related 
Activities  files,  the  Categories  of 
Individuals  Covered  by  the  System  is 
expanded  to  include  participants  or 
potential  participants  in  "training 
courses  offered  or  sponsored  by 
NAR.'k."  The  Categories  of  Records 
description  is  begin  modified  to  include 
"copies  of  training  requests  (SF-182  or 
equivalent]."  At  certain  locations,  it  is 


expedient  to  maintain  training  request 
information  in  addition  to  "biographical 
information"  presently  covered  by  the 
notice.  This  proposed  change  will 
expand  the  categories  of  records  in 
NARA-5.  These  proposals  are  major 
changes  for  which  an  Altered  System 
Report  has  been  submitted  to  Congress 
and  0MB.  Minor  changes  are  being 
made  to  add  601  D  Street  NW, 
Washingtoa  DC  as  a  location,  and  add 
the  Assistant  Archivist  for  Records 
Administration  as  a  system  manager. 

For  NARA-11,  Credentials.  Passes 
and  Licenses,  the  categories  of 
individuals  covered  by  the  system  is 
proposed  to  be  expanded  to  include 
contractors  to  NARA.  This  is  a  major 
change  for  which  an  Altered  Systems 
Reprot  has  been  submitted  to  the 
Congress  and  0MB.  Minor  changes  to 
NARA-11  are  made  to  delete  Optional 
Form  55,  U.S.  Government  Identification, 
from  the  Categories  of  Records  since  the 
form  is  not  maintained,  and  the 
Retention  and  Disposal  section  is 
updated  to  clarify  the  various  disposal 
instructions  for  the  records. 

For  NARA-14,  Payroll  and  Time  and 
Attendance  Reporting  System,  reference 
to  the  Personnel  Information  Resources 
System  (PIRS)  under  System  Location,  is 
deleted.  This  automated  system  is 
covered  by  the  Office  of  Personnel 
Managment  Govemmentwide  system 
notice  OPM/GOVT-1.  Because  NARA- 
14  is  maintained  under  a  reimbursable 
agreement  with  the  General  Services 
Administration  (GS.^).  the  System 
Manager  and  Address  is  changed  from 
the  Director,  Personnel  Services 
Division,  NARA,  to  the  Chief,  National 
Payroll  Center  (6BCY-N).  P.O.  Pox 
419277,  Kansas  City,  MO  64141.  The 
Notification  Procedure  and  Records 
Access  Procedure  are  changed  in  the 
same  manner.  NAR.'\  employees  may 
continue  to  obtain  infomiation  or 
request  access  from  their  supervisor. 

For  NARA-15,  Editorial  Freelance 
Vendor  File,  the  System  Manaaer  and 
Address,  and  Record  Access  Procedure 
sections  are  modified  to  add  the  Chief, 
Archival  Publications  Staff,  Office  of  the 
National  Archives  (NN-E)  as  a  system 
manager.  For  .NARA-16,  Library 
Circulation  Files,  the  name  of  the 
organization  responsible  for  the  systein 
has  been  changed  to  Reference  Services 
Branch  to  reflect  a  recent 
reorganization.  The  location  of  the 
records  has  been  modified  to  include  the 
Washington  National  Records  Center. 

For  .NARA-17.  Grievance  Records,  the 
last  sentence  in  Categories  of  Records  is 
rewritten  for  clarification  to  read  "This 
system  also  includes  files  and  records  of 


grievances  filed  under  the  negotiated 
grievance  procedures." 

For  NARA  19,  Workers  Compensation 
Case  Files,  the  System  Location  is 
revised  to  indicate  location  in  the 
Employee  and  Labor  Relations  Branch 
(NAPL),  as  well  as  administrative 
offices.  The  System  Manager  and 
Address  is  revised  to  indicate  the  Chief. 
Employee  and  Labor  Relations  Branch 
(NAPL)  for  the  Washington,  DC  area 
and  administrative  officers  for  field 
locations. 

For  NARA  20,  Reviewer/Consultant 
File,  the  location  of  the  system  has  been 
changed  to  the  National  Archives 
Building,  Washington,  DC.  The  National 
Historical  Publications  and  Records 
Com.mission,  which  is  responsible  for 
the  records,  has  been  relocated  there. 

N.\RA  21,  OPM  Government\vide 
Notices  is  deleted  because  this  notice 
describes  notices  issued  by  Office  of 
Personnel  Management  (OPM), 
Although  OPM  Govemmentwide 
s\  stems  are  maintained  by  NARA,  the 
notification,  access  and  amendment 
procedures  for  these  systems  are  only 
governed  by  OPM  rules.  Therefore,  it  is 
unnecessary  to  publish  them  as  NARA 
systems. 

In  NARA  23.  Investigation  Case  Files, 
the  routine  uses  section  is  clarified  to 
indicate  the  existing  purposes  of  the 
routine  uses:  making  determinations 
resulting  from  authorized  investigations 
and  documenting  such  investigations. 
Two  system  managers  and  locations  are 
being  added:  The  Director.  Legal 
Services  Staff  (NSL)  and  the  Inspector 
General  (NG),  The  safeguards  are 
revised  to  indicate  the  minimum 
procedures  in  effect  at  the  three 
locations. 

Also,  the  addresses  and  locations  in 
the  appendix  are  revised  to  reflect  the 
latest  organizational  change,  relocations 
and  editorial  conections. 

Except  as  indicated  for  NARA  5.  and 
N.A.RA  11  above,  none  of  these  changes 
alter  the  purposes  for  which  the  systems 
were  created,  nor  do  tliey  constitute 
major  changes  requirina  New  or  Altered 
Systems  Reports  under  the  Privacy  Act 
or  0MB  Circular  No  A-130. 

Da  led:  May  1.  1981). 
Don  W.  Wilson. 
Archivist  cf  the  United  States. 

National  Archives  and  Records 
Administration  (NARA)  Privac>  Act  Notice  of 
Systetns 

NARA  1.  Researcher  Appiication  Files. 
NARA  2.  P.Lference  Requp?t  Files. 
NARA  ,3.  Donors  of  Historr.al  Materials  Files. 
NAR.A  4.  National  Archives  Committees 

Flies. 
NARA  5.  Conference  and  Related  Activities 

Files. 


NARA  6  Mailing  List  Files. 

NARA  7  Mafid.iiory  Review  of  Classified 

Document';  Request  Files  and  Freedom  of 

Iriformatiun  .Act  Request  Files, 
NAKA  H  Restrir'nd  and  Qassified  Records 

Acces.>>  .^ulhonztiiion  Files. 
NARA  9.  Authors  Fiiei. 
NARA  10  Employee  Drug  Abuse/Alcoholism 

Files. 
NARA  11.  Credentials,  Passes,  and  Licenses. 
N.ARA  12.  Emergency  Notification  Rosier  and 

Flies. 
NARA  13  Defunct  Agency  Records. 
NARA  14.  Payroll  and  Time  and  Attendance 

Reporting  System 
NARA  1,")  Erlitonal  Freelance  Vendor  File. 
NARA  16.  Library  Circulation  Files. 
NARA  17.  Grievance  Records. 
NARA  18.  Gfiifrai  Li,w  Files. 
NAR.'X  19  VvDikcrs  Compensation  Case  Files. 
NARA  ZO  Reviewer/Consultant  File. 
NARA  22  Rmploype  Related  Files. 
NARA  23.  Investigation  Case  Files. 
NARA  24.  Personnel  Security  Files. 

NARA  1 

SYSTEM  NAME: 

Researcher  Application  Files. 
SYSTEM  location: 

rhis  system  of  records  is  located  in 
the  National  Archives  Building,  the 
Regional  Archives,  and  the  Presidential 
Libraries.  The  addresses  are  lisled  in  the 
appendix  following  the  NARA  Notices. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

KesearchcTs  who  apply  to  use  records 
in  the  National  Archives,  the  Regional 
Archives,  and  the  Presidential  Libraries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  to  use  records  including 
name,  address,  telephone  number, 
occupation,  research  topic,  educational 
level,  and  field  of  interest. 

AOTMORtTV  FO«  MA!«TENANC£  OF  THE 
5YSTFM: 

M  I'  B.C.  210fi.  2203(f)fl).  and  2907. 

ROUTINE  USES  OF  RECORDS  MAINTiijKED  tv 
THE  SVSTEM,  INCLUDING  C*TtCC>RIES  (Jf 
USERS  MtD  THE  PURPOSES  Of  SUCH  USES: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 
identify  and  record  the  individuals  who 
use  records  in  the  National  Archives 
and  other  repositories  listed  above,  to 
provide  a  means  of  contacting  the 
individual  if  additional  information  of 
research  interest  to  him  or  her  is  found, 
and  to  mail  notices  of  events  and 
programs  of  interest  to  users  of  the 
records  in  the  National  Archives.  The 
routine  use  statements  A.  F.  and  G, 
described  in  the  appendix  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 


POUCtES  AND  PSACTiCtS  FOB  STORIWG, 

PETRif.viKG    ftCCtSS  NG    i-n^^.n',,    .'.so 
DISPOSING  OF  RECORDS  .K  Trtl  i.aT£M; 

STORAGE: 

Paper  records  in  card  files  and  file 
folders. 

RETRIEVABIUTV: 

Filed  alphabetically  at  each  location 
by  name  of  individual. 

SAFLGU  ARC'S: 

During  normal  hours  of  operatioa 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/ or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

Records  are  cut  off  annually,  held  one 
year,  and  retired.  They  are  destroyed 
when  25  years  old.  These  procedures  are 
in  accordance  with  the  NARA  Records 

Maintenance  and  DisoositiDn  Manual 

-SVSTtM  MANAGtRl.S)  A»C  AOORLSS: 

NARA  officials  with  responsibility  for 
this  geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
the  National  Archives  at  the  National 
Archives  Building,  the  directors  of  the 
Presidential  Libraries,  and  the  directors 
of  the  Regional  Archives.  The  address 
for  these  locations  are  listed  in  the 
appendix  following  the  NARA  Notices. 

NOTinCATION  PBOCI  .j'jRe 

Informatiuri  may  ite  obtained  from  the 
officials  cited  above  at  the  appropriate 
repository  where  individuals  have  used 

records. 

RECOHC  ACCttjS  "HOt-.l  DOR€$: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
the  National  Archives,  the  directors  of 
the  Presidential  Libraries,  or  the 
directors  of  the  Regional  Archives, 
depending  on  where  individuals  have 
used  records.  In-person  requests  may  be 
made  during  business  hours  listed  for 
each  location  in  the  appendix  following 
the  NARA  Notices.  For  written  requests, 
the  individual  should  provide  full  name, 
address,  and  telephone  number,  and  the 
approximate  dates  records  were  used. 
For  personal  visits,  individuals  should 
be  able  to  provide  some  acceptable 
identification,  such  as  a  driver's  hcense 
or  student  or  employee  identification. 
Only  general  inquiries  may  be  made  by 
telephone. 

CONTESTING  RECORD  PHOCCOURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
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determiantions  are  found  in  36  CFF  Part 
1202. 

MCOnO  tOUMC  CATtOOAHS: 

Researchers. 


NARA  2 


Reference  Request  Files. 

svrriM  locatk>m: 

This  system  of  records  is  located  \n 
the  National  Archives  Building  the 
National  Audiovisual  Center,  the 
Presidential  Libraries,  the  Washington 
National  Records  Center,  the  Federal 
Records  Centers,  the  National  Personnel 
Records  Center,  and  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  NARA  Notices. 

CATf OOnitS  Of  INO<V<OUALS  COVCREO  BY  THC 

•YrriM: 

Researchers  and  correspondents 
requesting  information  from  the  records 
in  the  National  Archives,  the  National 
Audiovisual  Center,  Presidentiai 
Libraries,  the  Washington  National 
Records  Center,  the  Federal  Records 
Centers,  the  National  Personnel  Records 
Center  and  the  Regional  Archives. 

CATVOomis  Of  Nccoms  m  tmc  system: 

Correspondence,  reference  slips, 
receipts  for  money,  deposit  account 
records,  reproduction  orders,  reference 
logs,  lending  files,  and  reference  files 
pertaining  to  requests  for  information. 
including  all  or  parts  of  the  following: 
Requester's  name,  address,  telephone 
number,  occupation,  research  topic. 
educational  level,  and  field  of  mturest 

AUTXOWITY  FO*  MAINTENANCE  Of  THC 
tYSTEM: 

44  U.S.C.  2108.  2203!r)f2)   and  2«r 

PIOUTWIK  [J%a  Of  RECO«0«  MAINTAINED  IN 
THE  tVSTlM,  INCUMXNO  CATEQOAIES  Of 
U«SM  ANO  THE  fUf«M>SEt  Of  SUCH  USES: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 
record  requests  for  information  and  the 
responses  to  those  requests;  to  maintain 
control  over  information  requests 
received  and  answered,  to  enable  later 
contact  with  the  requester  if  required:  to 
assist  in  the  preparation  of  standard 
replies  to  similar  questions:  to  facilitate 
preparation  of  statistical  and  other 
reports;  to  maintain  control  of  records 
being  used;  to  establish  research.^: 
accountability  for  records;  to  record 
payment  for  reproduction  orders  and 
funds  placed  on  deposit,  to  record  loans 
of  materials  or  records  from  the  above 
locations,  and,  when  requested  by  a 
researcher,  to  write  recommendation.s 
for  researchers  for  grants  or 


emplovTient  The  rnutine  use  statements 
A.  F,  af.d  G,  described  m  the  appendix 
following  the  N.\RA  Notices,  also  apply 
to  I'iis  system  of  records. 

)K>LlCIE8  ANO  PHACTICES  fOR  ETORINO, 

retnievino,  accessing,  retainino,  and 
oispocino  of  recorot  in  the  8y8tekk 

storage: 
Paper  records  in  card  files  and  file 

folders 

retriev  ability: 

The  records  within  this  system  are 
primarily  retrieved  by  name. 

SAFEQUARDS: 

During  normal  working  hours  of 
operation,  records  are  maintained  in 
areas  accesbible  only  to  authorized 
personnel  of  NARA.  After  hours, 
buildings  have  security  guards  an/or 
doors  are  secured  and  all  entrances  are 
monitured  by  electronic  surveillance 
equipment. 

RETENTION  ANO  DISPOSAL: 

Records  which  are: 

fl)  Created  in  the  administration  of 
loans  are  cut  off  after  the  return  of  the 
materials,  h'.:ld  one  \ear.  and  destroyed. 

(2)  Created  in  the  process  of  providing 
reference  service  by  mail  are  cut  off 
annually,  held  two  years,  and  destroyed. 

(3)  Created  in  the  process  of  providing 
records  to  researchers  in  National 
.Archives  research  rooms  are  cut  off 
annually,  held  one  year  and  retired 
They  are  destroyed  when  25  years  old 

These  procedures  are  in  accordance 
with  the  NAK.A  Records  Maintenance 
and  Di.sposition  Manual, 

SYSTEM  MANAQERO)  AND  ADDRESS: 

Depenciing  on  wh^^re  the  records  are 
located,  tne  system  managers  are  the 
Assistant  Archivist  for  the  National 
Archives,  the  Director  of  the  National 
.Audiovisual  Center,  the  directors  of  the 
Presidential  Libraries,  the  director  of  the 
Washington  .National  Records  Center, 
the  directors  of  the  Federal  Records 
Center,  the  director  of  the  National 
Personnel  Records  Center  and  the 
directors  of  the  Regional  Archives,  at 
the  addresses  listed  for  these  locations 
in  the  appendix  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 

officials  listed  above  at  the  appropriate 
repository  where  individuals  have  used 
records  or  directed  inquiries.  The 
addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURE: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 


the  National  Archives,  the  Director  of 
the  National  Audiovisual  Center,  the 
directors  of  the  Presidential  Libraries, 
the  director  of  the  Washington  National 
Records  Center,  the  directors  of  the 
Federal  Records  Center,  the  director  of 
the  National  Personnel  Records  Center 
or  the  directors  of  the  Regional 
Archives,  depending  on  where 
individuals  used  records  or  directed 
inquiries.  In-person  requests  may  be 
made  during  normal  business  hours 
listed  for  each  location  in  the  appendix 
following  the  NARA  notices.  For  written 
requests,  provide  full  name,  address, 
telephone  number,  and  the  approximate 
dates  of  the  correspondence  or 
transaction.  For  personal  visits, 
individuals  should  be  able  to  provide 
some  acceptable  identification,  such  as 
a  driver's  license  or  student  or  employee 
identification.  Only  general  inquiries 
may  be  made  by  telephone. 

CONTESTINO  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202 

RECORD  SOURCE  CATEGORIES: 

Researchers,  correspondents,  and 
employees  of  the  National  Archives. 
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SYSTEM  NAME: 

Donors  of  Historical  Materials  Files. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  National  Archives  Building  and  the 
Presidential  Libraries,  The  addresses 
are  listed  in  the  appendix  following  the 
NARA  Notices. 

categories  of  individuals  covered  by  the 
system: 

Donors  and  potential  donors  of  papers 
or  other  historical  materials  to  the 
National  Archives  and  Presidential 
Libraries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  deeds  of  gift,  deposit 
agreements,  accession  files,  accession 
cards,  administrative  files,  inventories 
of  museum  objects,  oral  history  use 
agreements,  tapes,  and  transcripts,  all  of 
which  are  related  to  the  solicitation  and 
preservation  of  donations.  Also  included 
are  biographical  data  on  donors  as  well 
as  their  addresses,  telephone  numbers, 
and  occupations. 

AUTHORPTV  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

44  b'.S.C.  2111  and  2112. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUIOMQ  CATEQOftlES  Of 
USERS  ANO  It*  WWPOICa  OF  SUCH  USCS: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties 
primarily  to  record  solicitation  efforts 
and  accessioning  of  papers  and  other 
historical  materials  for  preservation  in 
the  above  locations:  to  maintain  control 
over  the  accessions  program:  to 
facilitate  future  solicitations  of  gifts:  to 
record  deeds  of  gift;  and  to  record 
agreements  of  use.  The  routine  uses  of 
records  also  include  releasing 
biographical  material  about  donors  and 
prospective  donors  to  the  public  as  well 
as  the  routine  use  statements  A,  F,  and 
G,  described  in  the  appendix  following 
the  NARA  Notices. 

POLICIES  ANO  PmCTKES  fOR  STOfNNO, 
RETRIEVmO,  ACCCSmO,  RCTAmiMQ,  ANO 
DISPOSING  Of  RECORM  N*  TNE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders:  sound 
recordings. 

RETRIEVABIUTV: 

Filed  alphabetically  at  each  location 
by  name  of  donor. 

SAFEGUARDS: 

Buildings  have  security  guards,  and 
records  and  other  materials  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  of  NARA. 

RETENTION  AMD  OISTOSAL: 

Records  are  permanent,  in  accordance 
with  the  NARA  Records  Maintenance 
and  Disposition  Manual. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Depending  on  where  the  records  are 
maintained  the  system  managers  are  the 
Assistant  Archivist  for  the  National 
Archives  and  the  Assistant  Archivist  for 
Presidential  Libraries  at  the  National 
Archives  Building,  and  the  directors  of 
the  Presidential  Libraries.  The  addresses 
are  Listed  in  the  appendix  following  the 
NARA  Notices. 

NOTinCATION  PROCEDURE: 

Information  may  be  obtained  from  the 
officials  hsted  above  at  the  appropnate 
repository  where  individuals  have 
donated  materials  or  from  which  they 
have  received  requests  for  donations. 
The  addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
the  National  Archives,  the  Assistant 
Archivist  for  Presidential  Libraries,  or  a 
director  of  a  Presidential  Library 
depending  on  which  repository  the 


individual  has  been  associated  with.  In- 
person  requests  may  be  made  during 
normal  business  hours  listed  for  each 
location  in  the  appendix  following  the 
NARA  Notices.  For  written  requests 
provide  full  name,  address,  telephone 
number,  and  the  approximate  dates  of 
the  correspondence  or  transaction  F^r 
personal  visits  individuals  should  In- 
able  to  provide  some  acceptable 
identification  such  as  a  driver's  license 
or  employee  identification  card  On'v 
general  inquines  may  be  made  by 
telephone. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Donors,  potential  donors,  and 

employees  of  the  .National  Archives. 
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SYSTEM  NAME: 

National  Archives  Committees  Files. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  National  Archives  buildiag.  7th and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC, 

CATEGORIES  OF  INOnnDUALS  COVERS)  EY  THE 
SYSTEM: 

Former,  current,  and  prospective 
advisory  committee  members. 

CATEGORIES  OF  RECORDS  IN  TH£  SYSTEM: 

Correspondence  with  and 
biographical  information  about  tormer. 
current,  and  prospective  advisory 
tc-m.T.ittee  members  including  all  or 
parts  of  the  foilowing:  name,  address, 
telephone  number,  education. 
professional  vita,  and  publications. 

AUTHORITY  FOR  MAINTENANCE  OF  THC 

SYSTEM: 

44  I,'  S,C,  21()4(r, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGOWES  OF 
USERS  ANO  THC  PURPOSES  OF  SUCH  USES 

The  records  are  used  bv  emplin  ■■•  s  of 
NARA  who  have  a  need  for  these 
records  in  the  performance  of  their 
duties  to  review  professional 
qualifirations  of  prospective  committee 
members;  to  document  activities  of  the 
committees  themselves:  to  serve  as  a 
mailing  list  of  current  and  past 
members;  to  record  the  comittee 
members'  role;  and  to  help  formulate 
advisory  committee  policy.  Biographical 
material  relating  to  advisory  committee 
members  is  made  available  to  the  public 
for  purposes  of  publicizing  the 


membership  and  activities  of  the 
committees.  The  routine  use  statement 

F,  described  in  thf  apixidix  following 
the  NAR.A  .Ndiin  '  ;;,,  opplies  to  this 
system  of  records. 

POLICIES  AND  PRACTICrS  FO«   S  '  ORING, 
nETRIEVINO,  ACCESSING    RETAinimg    AND 
DISPOSING  or  RECORDS  IX  tm,   svSTI  M 

STORAGE; 

!    ;  '  r  records  in  file  folders. 

«tTRlEVA8ILrrY: 

i  ii'd  alphabetically  by  name  of 
individual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
records  are  maintained  in  areas 
accessible  ooly  to  authorized  personnel 
of  NARA.  After  hours,  the  building  has 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETtNT(ON  AND  DISPOSAL 

IH(  s(  reft  I' (Is  ,,(  cut  off  after  each 
.Tiect:.ig,  neid  Iul  >tars.  and  offered  to 
the  National  Archieves.  These 
procedures  are  in  accordance  with  the 
NARA  Records  Maintenance  and 
Disposition  Manual. 

SVSTFIrl  MANAGERfS!  AND  ADDRtSS; 

I  Jie  NARA  oittcitii  wiit!  overall 
responsibility  for  the  system  records  is 
the  Assistant  Archivist  for  Management 
and  Administration  (NA).  National 
Archives  Building.  7th  and  Pennsylvania 
Avenue.  NW    Washington,  DC. 

NOnnCATlON  PfOCFDWRt: 

Informabor  mcv  .e  obtained  from  the 
official  listed  above  at  the  address  listed 
abovp 

RECORD  ACCESS  PftOUXiURLS; 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
Management  and  Administrabon  (NA). 
In-person  requests  may  be  made  during 
normal  business  hours  listed  in  the 
appendix  in    wing  the  NARA  Notices. 
For  written  requests,  provide  full  name, 
address,  telephone  number,  and  if 
applicable,  dates  of  service.  For 
personal  visits,  individuals  should  be 
able  to  provide  some  acceptable 
identification,  such  as  a  driver's  license 
or  employee  identification  card.  Only 
general  inquiries  may  be  made  by 
telephone 

CONTESTING  RECORD  PROC4£>U(UiS; 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 
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which  NARA  activity  maintains  the 
specific  records.  In-person  requests  may 


record  requests  for  access  to  security- 
classified  records  and  requests  to  obtain 
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Nicono  tounci  CATtoomts: 

Former,  current,  and  prospective 
advisory  committee  members, 
associates  of  committee  members,  and 
employees  of  the  National  Achives. 

NANA  S  I 

•vrrtM  MAMt: 

Conference  and  Related  Activities 
Files. 

SYtrm  location: 

This  system  of  records  is  located  in 
the  National  Archives  Building;  the 
Office  of  Records  Administration  at  801 
D  Street.  NW..  Washington.  DC; 
Presidential  Libraries;  Washington 
National  Records  Center  Federal 
Records  Centers;  National  Personnel 
Records  Center  and  the  Regional 
.\rchives.  The  addresses  are  listed  in  the 
■tppendix  following  the  NARA  Notices. 

CATioomcs  or  i»«hvioi)au  covcueo  by  the 

svrriM: 

Participants  or  potential  participants 
1.1  symposia,  conferences,  lectures,  and 
t:  aining  courses  offered  or  sponsored  by 
NARA. 

cATtoomcs  or  REComM  m  tmc  system: 

Biographical  information  about 
individuals  involved  in  these  activities 
including  name,  address,  telephone 
number,  area  of  expertise,  research 
interest,  occupation,  education,  and 
publications.  Also,  copies  of  training 
requests  (SF-182  or  equivalent). 

AOTHOwrrY  rom  maiktenamcc  or  the 

trSTCIC 

44  use.  2104,  2109.  and  2204. 

POimNC  uses  Of  RECOffOS  MAINTAINED  IN 
THE  SYSTEM.  ItlCUWXMO  CATEOOHIES  Of 
USERS  AND  THf  PURPOSES  Of  SUCH  USES: 

The  records  are  used  by  employees  of 
.\.ARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  in  the 
vrinous  archival  programs  indicated 
above:  to  provide  a  record  of  previous 
activities;  to  promote  the  use  of  archival 
mdtenais;  to  provide  mailing  lists;  to 
fdcilitate  publication  of  the  activity  s 
proceedings;  and  to  register  persons 
a'tendini?  the  activity.  The  routine  use 
statement  F.  described  in  the  appendix 
following  the  NARA  Notices,  also 
applies  to  this  system  of  records. 

POUOES  ANO  PRACTlCeS  ^OR  STORING, 
NETRICVINa.  ACCESSINO.  RETAININO.  ANO 
DISPOSING  Of  RECORDS  IN  TNE  SYSTEM: 

STORAGE: 

Paper  records  in  card  files  and  file 
fulders 

RETRtEVABIUTY: 

Filed  alphabetically  at  each  location 
by  name  of  individual. 


SAFCGUAROS: 

During  normal  hours  of  operations, 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  ANO  OtSPOSAL: 

These  records  are  cut  off  after  the 
event,  held  for  one  year,  and  destroyed. 
These  procedures  are  in  accordance 
with  the  .NARA  Records  Maintenance 
and  Disposition  Manual. 

SYSTEM  MANAGER<S)  ANO  AOORESS: 

NARA  officials  with  responsibility  for 
this  geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
the  National  Archives  and  the  Assistant 
.Archivist  fur  Public  Programs  at  the 
National  Archives  Building,  the 
Assistant  .Archivist  for  Records 
Administration  at  601  D  Street.  NW., 
Washington,  DC;  the  directors  of  the 
Presidential  Libraries;  the  director  of  the 
Washington  National  Records  Center: 
the  directors  of  the  Feder^il  Records 
Centers:  the  director  of  the  National 
Personnel  Records  Center,  and  the 
directors  of  the  Regional  Archives  at  the 
addresses  listed  in  the  appendix 
following  the  N.AR.A  Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
officials  listed  above  at  the  appropriate 
location  which  sponsored  the  activity 
which  the  individual  attended  or  in 
which  he  or  she  participated  The 
addresses  are  listed  m  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  these  records  sh(juld  be 
addressed  to  the  Assistant  Archivist  for 
the  .National  Archives;  the  Assistant 
.Archivist  for  Public  Programs;  the 
.•\ssistant  .Archivist  for  Records 
.Administration:  the  directors  of  the 
Presidential  Libraries,  the  director  of  the 
Washington  .National  Records  Center; 
the  directors  of  the  Federal  Records 
Centers:  the  director  of  the  National 
Personnel  Records  Center;  or  the 
directors  of  the  Regional  Archives.  In- 
person  requests  may  be  made  during 
normal  working  hours  listed  for  each 
location  in  the  appendix  following  the 
NARA  Notices.  For  written  requests, 
provide  full  name,  address,  telephone 
number,  and  the  dates  of  activ  ity  For 
personal  visits,  provide  some  acceptable 
identification,  such  as  a  driver's  license 
or  an  employee  identification  card  Only 
general  inquiries  may  be  made  by 
telephone. 


CONTCSTINO  RfiCOnO  PNOCEOUfieS: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOUMCS  CATCOOAIES: 

Participants,  attendees,  and 
employees  of  the  National  Archives. 
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SYSTEM  NAME: 

Mailing  List  Files. 

SYSTEM  LOCATKMX: 

This  system  of  records  is  located  in 
the  National  Archives  Building. 
Presidential  Libraries.  National 
Audiovisual  Center,  and  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  NARA  Notices 

CATEGORIES  Of  mOIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Researchers;  buyers  of  NARA 
products  and  those  making  inquiries  or 
receiving  price  quotations  on  possible 
orders;  tourists:  government  officials; 
professional  colleagues:  professionals  in 
related  fields,  such  as  librarians  and 
teachers;  and  others  with  an  interest  in 
National  Archives  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Mailing  lists  include  primarily  the 
individual's  name  and  address.  Some 
lists  also  include  telephone  number. 
title,  occupation,  and  institutional 
affiliation.  Some  mailing  lists  include 
type  and  subject  of  materials  purchased, 
date  purchased,  and  dollar  value. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

44  use.  2109,  2112,  2307,  2902.  and 
2904. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  mailing  lists  are  used  by 
employees  of  NARA  who  have  a  need 
for  the  records  in  the  performance  of 
their  duties,  to  address  newsletters, 
announcements,  programs,  and  material 
about  special  events;  to  bill  researchers 
for  reproduction  orders;  and  to  mail 
press  releases  and  other  information.  On 
occasion  the  mailing  lists  are  donated  to 
or  exchanged  with  private  and  public 
organizations  to  further  scholarship  and 
NARA  programs.  The  routine  use 
statement  F.  described  in  the  appendix 
following  the  NARA  Notices,  also 
applies  to  this  system  of  records. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  card  files,  index 
cards,  address  plates,  magnetic  cards, 
punch  cards,  cassettes,  and  magnetic 
tape. 

RETRIEVABILITY: 

Filed  alphabetically  at  each  location 
by  name  of  individual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
these  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

These  mailing  lists  are  reviewed 
annually  and  updated.  Outdated 
information  is  purged.  These  procedures 
are  in  accordance  with  the  NARA 
Records  Maintenance  and  Disposition 
Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Officials  responsible  for  this 
geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
Management  and  Administration,  the 
Assistant  Archivist  for  the  National 
Archives,  the  Assistant  Archivist  for  the 
Presidential  Libraries,  and  the  Assistant 
Archivist  for  Public  Programs  at  the 
National  Archives  Building,  and  the 
Assistant  Archivist  for  Records 
Administration  at  601  D  Street,  NW.. 
Washington.  DC.  Other  officials  are 
directors  of  the  Presidential  Libraries, 
and  the  directors  of  the  Regional 
Archives.  The  addresses  for  these 
locations  are  listed  in  the  appendix 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
officials  cited  above  at  the  appropriate 
location  in  which  the  individual  has 
expressed  an  interest  or  in  which  he  or 
she  has  a  potential  interest.  The 
addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  to  access 
records  should  be  addressed  to  the 
Assistant  Archivist  for  Management  and 
Administration,  the  Assistant  Archivist 
for  the  National  Archives,  the  Assistant 
Archivist  for  Presidential  Libraries,  the 
Assistant  Archivist  for  Public  Programs, 
the  Assistant  Archivist  for  Records 
Administration,  the  directors  of  the 
Presidential  Libraries,  or  the  directors  of 
the  Regional  Archives,  depending  on 


which  NARA  activity  maintains  the 
specific  records.  In-person  requests  may 
be  made  during  normal  business  hours 
listed  for  each  location  in  the  appendix 
following  the  NARA  .Notices.  For 
written  requests,  provide  full  name, 
address,  and  telephone  number,  and  the 
approximate  date  of  communications 
with  the  repository.  For  personal  visits. 
individuals  should  be  able  to  provide 
some  acceptable  identification,  such  as 
a  driver  s  license  or  employee 
identification  card.  Only  general 
inquiries  may  be  made  by  telephone. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contestmp  the 
contents  and  appealing  irii'ial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORC  SOURCE  CATEGORIES: 

Individuals  expressing  an  interest  in 
Archives  activities  and  NARA 
employees. 
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SYSTEM  NAME: 

Mandatory  Review  of  Classified 
Documents  Request  Files  and  Freedom 
of  Information  Act  Request  Files. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  National  Archives  Building, 
Presidential  Libraries,  Washigton 
National  Records  Center,  Federal 
Records  Centers,  and  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  NARA  Notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Researchers  requesting  mandatory 
review  of  security  classified  documents 
and  reque.'iting  records  under  the 
Freedom  of  Information  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Requests  for  records  under  the 
Freedom  of  Information  Act  include 
requestor  s  name  address,  and  material 
requested.  Requests  for  mandatory 
review  of  classified  documents  include 
requestor's  name,  address,  telephone 
number,  occupation,  employer,  and 
research  topic. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  12356,  April  2, 1982  (3 
CFR,  1982  Comp.,  p.  166]  and  5  U.S.C. 
552.  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 


record  requests  for  access  to  security- 
classified  records  and  requests  to  obtain 
records  under  the  Freedom  of 
Information  Act;  to  record  the  status  of 
each  request;  to  record  actions  taken  on 
requests,  and  to  compile  information  for 
statistical  reports.  Records  in  this 
system  may  be  made  available  for 
access  review  to  the  agency  that  created 
the  documents  requested  under  the 
Freedom  of  Information  Act  or  a 
Mandatory  Review  request.  The  routine 
use  statements  A,  F,  and  G.  described  in 
the  appendix  following  the  NARA 
Notices,  also  apply  to  this  system  of 
records. 

POLICIES  AND  <>RACTICES  fOn  S  '  ORINQ. 
RETRIEVING.  ACCESSING    RF'MMNG     6N0 
DISPOSING  OF  RECORDS  iN  TMl  Svsn  M 

STORAGE: 

Paper  records  in  card  files  and  file 

foldPT-e 

RrnuEvAaiuTt. 

Filed  alphabetically  at  each  location 
by  name  of  individual. 

SAFEGUARDS: 

Duiing  normal  hours  of  operation, 
these  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  [):St»OSAL: 

Records  are  cut  off  annually,  held  one 
year,  and  retired.  They  are  subsequently 
destroyed  in  accordance  with  the  NARA 
Records  Maintenance  and  Disposition 
Manual. 

SYSTEM  MANAGERlS;  AND  ACDRISS: 

NARA  officials  with  responsibility  for 
this  geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
the  National  Archives  and  the  Assistant 
Archivist  for  Management  and 
Administration  at  the  National  Archives 
Building,  the  directors  of  the  Presidential 
Libraries,  the  director  of  the  Washington 
National  Records  Center,  the  directors 
of  the  Federal  Records  Centers,  and  the 
directors  of  the  Regional  Archives,  at 
the  addresses  listed  for  these  locations 
in  the  appendix  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE 

Information  may  be  obtained  from  the 
officials  listed  above  at  the  appropriate 
repository  where  individuals  have 
requested  mandatory  review  of 
classified  records  or  have  requested 
records  under  the  Freedom  of 
Information  Act.  The  addresses  are 


19976 


Federal  Re^ster  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Notices 


listed  in  the  appendix  following  the 
NARA  .Notices. 


authority  for  maintenance  of  the 
system: 

44  U.S.C.  210»  and  ^204. 


NOTIFICATION  PROCEDURES: 

Information  may  be  obtained  from  the 
officials  listed  above  at  the  aDorooriate 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  Mu\  y. 


1989  /   Notices 


1997 


education,  and  research  interests,  and 
manuscript  copies  of  writings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 


the  National  Archives,  the  Assistant 
Archivist  for  Public  Programs,  the 
directors  of  the  Presidential  Libraries,  or 

*L.n  ^4;.»....* .^...^  ,-.f  *u.^  n I    A__L. 


personneL  alcohol  or  other  drug  abuse 
counselors  and  program  administrators, 
and  qualified  service  organizations;  to 


19976 
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Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  M,.v  m 
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Notices 


199" 


listed  in  the  appendix  following  the 
NARA  .Notices. 

NCCORO  ACCEM  PftOCEOURES: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
Management  and  Administralion,  the 
Assistant  Archivist  for  the  National 
Archives,  the  directors  of  the 
Presidential  Libraries,  the  director  of  the 
Washington  National  Records  Center, 
the  directors  of  the  Federal  Record 
Centers,  or  the  directors  of  the  Regional 
Archives,  depending  on  where  the 
individual  requested  the  mandatory 
review  or  requested  records  under  the 
Freedom  of  Information  Act.  In-person 
requests  may  be  made  during  normal 
business  hours  listed  for  each  location 
in  the  appendix  following  NAR.^ 
Notices.  For  written  requests,  provide 
some  acceptable  identification.  Only 
general  inquiries  may  be  made  by 
telephone. 

CONTCSTINQ  RtCOm  WOCEDUKES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

Rcco«io  Bouncf  cATf  oomes: 

Researchers  who  have  requested 
mandatory  review  of  records  or  who 
have  requested  records  under  the 
Freedom  of  Information  Act. 
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•vrrmMAMC: 

Restricted  and  Classified  Records 
Access  Authorization  Files. 

•vsTCM  location: 

This  system  of  records  is  located  in 
the  National  Archives  Building, 
Presidential  Libraries,  Washington 
National  Records  Center,  National 
Personnel  Records  Center,  Federal 
Records  Centers,  and  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  NARA  Notices. 

CATEOomcs  or  nrmvumjals  covered  By  tme 
system: 

Researchers  who  apply  to  use  agency- 
restricted,  donor/ restncted.  or  classified 
records  in  the  locations  listed  above. 

CATEOOWES  or  RECORDS  IM  THE  SYSTEM: 

Applications  and  letters  of 
authorization  to  use  restricted  and/or 
classified  records,  including  name, 
address,  telephone  number,  occupation, 
employer,  security  clearance,  social 
security  number,  date  and  place  of  birth, 
purpose,  field  of  interest,  citizenship, 
intention  to  publish,  and  type  of 
publication. 


I 


AUTMORTTY  FOR  MAIHTEMAMCE  Of  THE 

system: 
44  U.S.C.  2108  and  2204. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
the  system.  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  n>RROSES  OF  SUCH  USES: 

The  records  are  used  by  employees  of 
NAR.^  who  htive  a  need  for  the  records 
in  the  performance  of  their  duties  to 
control  access  to  restricted  materials:  to 
maintain  a  record  of  requests  for  access; 
and  to  authorize  access  to  restricted/ 
classified  materials.  Records  in  this 
system  may  be  made  available  for 
access  review  to  agencies  whose 
restricted  records  are  the  subject  of  an 
accesss  request.  The  routine  use 
statements  A,  F.  and  G.  described  in  the 
appendix  following  the  N.^RA  Notices, 
also  apply  to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  card  files  and  file 

folders. 

RETRIEVABIUTY: 

Filed  alphabetically  at  each  location 
by  name  of  individual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
these  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

These  records  relating  to  private 
individuals  requesting  access  are  cut  off 
annually  held  one  year,  and  retired. 
.•\fter  14  additional  years  they  are 
destroyed  Records  relating  to  agency 
officials  requesting  access  are  destroyed 
on  supersession  or  obsolescence  of  the 
authorization  document,  or  on  transfer 
or  sparation  of  the  individual  concerned. 
These  procedures  are  in  accordance 
with  the  N.ARA  Records  Maintenance 
and  Disposition  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NARA  officials  with  responsibility  for 

this  system  of  records  are  the  Assistant 
Archivist  for  the  National  ■■Xrchives  at 
the  National  Archives  Building,  the 
directors  of  Presidential  Libraries,  the 
director  of  the  Washington  National 
Records  Center,  the  director  of  the 
National  Personnel  Records  Center,  the 
directors  of  the  Federal  Record  Centers 
and  the  directors  of  the  Regional 
Archives,  at  the  addresses  listed  for 
these  locations  m  the  appendix 
following  the  .NARA  Notices. 


NOTIFICATION  PROCEDURES: 

information  may  be  obtained  from  the 
officials  listed  above  at  the  appropriate 
repository  where  individuals  have 
applied  for  access  to  records.  The 
addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURE: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
the  National  Archives,  the  directors  of 
the  Presidential  Libraries,  the  directors 
of  the  Washington  National  Records 
Center,  the  director  of  the  National 
Personnel  Records  Center,  the  directors 
of  the  Federal  Records  Centers  or 
directors  of  the  Regional  Archives, 
depending  on  where  the  individual 
submitted  his  or  her  application  for 
access  to  the  records.  In-person  requests 
may  be  made  during  normal  business 
hours  listed  for  each  location  in  the 
appendix  following  the  NARA  Notices. 
For  written  requests,  provide  full  name, 
address,  telephone  number,  and  the 
approximate  dates  the  application  was 
made.  For  personal  visits,  individuals 
should  be  able  to  provide  some 
acceptable  identification,  such  as  a 
driver's  license  or  employee 
identification  card.  Only  general 
inquiries  may  be  made  by  telephone. 

C0NTEST1N0  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR 
1202. 

RECORD  SOURCE  CATEGORIES: 

Researchers  and  agency  officials. 
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SYSTEM  NAME: 

Authors  Files. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  National  Archives  Building, 
Presidential  Libraries,  and  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  NARA  .Notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Authors  whose  publications  are  based 
on  National  Archives  holdings  and 
authors  who  have  submitted 
manuscripts  which  have  been  published 
or  considered  for  publication  in 
Prologue:  The  Journal  of  the  Notional 
Archives. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Biographical  information  about  the 
authors  including  name,  address, 
telephone  number,  occupation. 


education,  and  research  interests,  and 
manuscript  copies  of  writings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C,  2307. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 
provide  an  indication  of  areas  of  interest 
in  archival  holdings  and  the  extent  to 
which  the  scholarly  community  relies  on 
National  Archives  holdings  as  primary 
source  material:  and  to  maintain  a 
record  of  manuscripts  which  Prologue 
has  rejected  or  accepted  and  published 
The  routine  use  statement  F,  described 
in  the  appendix  following  the  NARA 
Notices,  also  applies  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

RETRIEVABIUTY: 

Filed  alphabetically  at  each  location 
by  name  of  individual 

SAFEGUARDS: 

During  normal  hours  of  operation, 
these  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAU' 

Disposition  of  these  records  shall  be 
in  accordance  with  the  NARA  Records 
Ntaintenance  and  Disposition  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NARA  officials  responsible  for  this 
geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
the  National  Archives  and  the  Assistant 
Archivist  for  Public  Progiaius  at  the 
National  Archives  Building,  the 
directors  of  the  Presidential  Libraries. 
and  the  directors  of  the  Regional 
Archives.  The  addresses  are  listed  in  the 
appendix  following  the  .NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
official  listed  above  at  the  appropriate 
repository  where  individuals  have  used 
records  or  submitted  manuscripts  for 
publication.  The  addresses  are  listed  in 
the  appendix  following  the  NARA 
Notices. 

RECORD  ACCESS  PROCEDURE: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 


the  National  Archives,  the  Assistant 

Archivist  for  Public  Programs,  the 
directors  of  the  Presidential  Liliraries,  or 
the  directors  of  the  Regional  .^rchIve8. 
In-person  requests  may  be  made  during 
norma!  business  hours  listed  for  each 
location  in  the  appendix  following 
.NARA  notices.  For  written  requests, 
provide  full  name,  address,  telephone 
number,  and  the  title  of  publication.  For 
personal  visits,  individuals  should  be 
able  to  provide  some  acceptnble 
identification  such  as  a  driver's  license 
or  an  employee  identification  card.  Only 
general  inquiries  may  be  made  by 
telephone. 

CONTESTING  RECORD  PROCEDURES: 

N.'XRA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 

1202. 

RECORD  SOURCE  CATEGORIES: 

Authors  and  NARA  employees. 
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SYSTEM  NAME: 

Employee  Drug  Abuse/ Alcoholism 
Files. 

SYSTEM  LOCATION: 

This  s>  Stem  of  records  in  located  in 
the  personnel  offices  of  NARA  at  the 

addresses  Hsted  in  the  appendix 
following  the  .NARA  .Notices;  in  the 
offices  of  designated  counselors;  and  in 
the  officer,  of  .superMsors  who  supervise 
employees  suspected  or  known  to  have 
dnig  abuse  problems  (including 
alcoholism) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

.N.-\R.'\  employees  who  have  Deen 
S!l;■^pecled  or  known  to  have  an  alcohul 
or  drug  abuse  problem. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  includes 
referrals  for  counseling,  counseling  files, 
and  referrals  for  rehabilitative 
assistance. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

21  U.S.C.  1101  et  seq.  and  5  U.S.C. 
7901. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  to  document  that  supervisors 
have  properly  dealt  with  employees 
whose  work  is  affected  by  alcohol  or 
Other  drug  abuse;  to  communicate 
information  to  personnel  having  a  need 
for  the  information  in  connection  with 
their  duties,  such  as  medical  or  health 


personnel  alcohol  or  other  drug  abuse 
counselors  and  program  administrators, 
and  qualified  service  organizations:  to 
provide  a  basis  for  meeting  reporting 
requirements  to  the  Office  of  Personnel 
Management;  and  to  disclose 
information  to  the  Department  of  Justice 
or  other  appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States,  when  the  claim  is  based  upon  an 
employee's  mental  or  physical  condition 
and  is  alleged  to  have  arisen  because  of 
the  activities  of  NARA  in  cormection 
with  such  individual.  Such  disclosure 
will  be  restrictively  made;  in  particular, 
disclosures  of  information  pertaining  to 
an  individual  with  a  history  of  alcohol 
or  other  drug  abuse  will  be  limited  in 
compliance  with  the  restrictions  of  the 
confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulation.  42 
CFR  Part  2 

POLICIES  ANC   f>IR*rTrCtS  'OB  STOfi  »»G 
RETRIEVING    ACCCSSII-G,  RfTAtNING    tK:i 
DISPOSING  Of  BtCORDS  IN  tiie  s  >  5  ■"•  w 

STORAGE: 

Paper  records  in  file  drawers  or 
cabinets. 

RETRIEV  ABILITY: 

Filed  alphabeticaUy  at  each  location 
by  name  of  individual. 

SAFEGL:A»DS 

When  not  in  normal  use  by  an 
authorized  person,  these  records  are 
stored  in  lockable  metal  file  cabinets  or 

in  spr^i^'pd  rr.r,TT»c 

RETENTIO.H  ANC  D1SK3SAL; 

These  recc-xls  are  maintained  for  1 
year  after  the  employee's  last  contact 
with  the  counselor,  or  until  the 
employee's  separation  or  transfer, 
whichever  comes  first.  These  records 
are  destroyed  by  shredding  or  burning. 

Si'STCM  MANAGER(S)  AND  ADDRESS: 

The  Director  of  Personnel  at  601  D 
Streets  NW..  Washington.  DC.  Mailing 
address:  National  Archives  and  Records 
Administration  (NAP).  Washington.  DC 
20408. 

NOTIFlCfiCN  '•POCEDURE; 

Current  NARA  employees  may  obtain 
information  about  whether  they  are  part 
of  this  system  of  record?  from  their 
supervisor  or  from  their  personnel 
officer  at  the  appropriate  address  listed 
in  the  appendix  following  the  NARA 
Notices,  or  from  the  NARA  Di.-ector  of 
Personnel  at  the  address  noted  above, 
whichever  is  applicable.  Former  NARA 
employees  should  direct  requests  to  gain 
access  to  information  pertaining  to  them 
to  the  appropriate  NARA  personnel 
officer  at  the  address  listed  in  the 


19978 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  May  9.  1969  /  Notices 


Federal  Register  /  Vol.  54,  No.  88  /  Tuesday.  May  P.  1989  /  \i.!;; 


199~9 


appendix.  For  identification 
requirements  refer  to  the  NARA 
regulations  outlined  m  36  CFR  Part  121)2. 

CONTES-HMQ  RCCORO  PWOCCOURf  8: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CI-"K  Part 
1202. 

mcom  sotmct  catcqomies: 

Supervisors,  counselors,  personnel 
specialists,  and  the  empluyeos 
themselves. 

NARA  n 

•vrmi  NAMC: 

Credentials,  Passes,  and  Licenses. 

•YSTUI  LOCATtOM: 

This  system  of  records  is  maintained 

by  the  Administrative  Services  Division, 
National  Archives  Building,  "th  and 
Pennsylvania  Avenue  NW  ,  Washinglnr, 
DC;  the  Director  of  the  Washington 
National  Records  Center,  4205  Suitland 
Road,  Suitland.  Maryland;  and  by  the 
Administrative  Officers  at  other  NARy\ 
facilities  listed  in  the  appendix 
following  the  NAR.^  Notices. 


CATIQOMIES  OF  INDIVIDUALS  COVERCO  BV  THE 
•VSTflC 

All  NARA  empioyefs,  cor.'rai'ors  ar.d 
volunteers  whose  as.signed 
responsibilities  require  the  i.ssuar.r.e  of 
credentials  for  ident'Tinlion  and 
security  purposes,  or  a  license  to 
operate  a  motor  vehicle, 

CATtOORIES  Of  RECOnOS  IN  THE  SYSTEM: 

1.  Standard  Form  4".  Physical  Fitness 
Inquiry  for  Motor  Vehicle  Operators 
(Name,  date  of  birth,  title  of  position, 
home  address,  agency  medical  inquiry, 
applicant's  signature  and  da'e.  s'snature 
of  designated  official,  and  date), 

2.  NA  Form  6006.  Request  for  and 
Record  of  Credential  or  Pass  (Name, 
description  of  individual,  SSN,  and 
place  of  employmentl. 

3.  NA  Form  C^XX).  Nd'!or.;il  A.'-chives 
Identification  C-i-'d  (Ph.-',,j,  signatare  of 
employee,  name  of  employee,  signature 
of  issuing  official,  date  issued, 
identification  serial  number,  heigni, 
wiight,  color  eyes,  color  hair,  and  date 
of  birth]. 

4.  NA  Form  rOOl,  .Application  U>c 
Motor  Vehicle  Operator  s  identification 
Card  |SF  46)  (Name,  orgiinization,  type 
of  vehicle,  personal  data  and  driving 
record,  applicant  s  signature  and  d.ite. 
physical  fitness  certification  by 
signature  of  certifying  official,  and 
certification  of  eligibility  by  signature  of 
certifying  official) 


5  Of  7,  Properly  Pass  (.Name,  building. 
description  of  property,  agency,  and 
effective  date). 

6.    NA  Form  6009,  Parking  Control 
Record  (.Name,  address,  agency, 
ccirrespondrnce  symbol,  office 
telephone  numb'T.  and  length  of 
service) 

authority  for  maintenance  of  the 
system: 

44  L'S.C.  2104. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCLUOINQ  CATEGORIES  Of 
USERS  AND  THE  P«J«»R08ES  Of  SUCH  USES: 

The  r'jcords  m  this  svstem  are  used 
primarily  to  facilitate  the  issuance  and 
control  of  cards,  parking  permits, 
building  passes,  drivers  licenses,  and 
similar  credentials.  The  routine  use 
statements  A.  B.  and  F.  described  in  the 
appendix  following  the  N.ARA  Notices, 
also  appiv  to  this  system  of  records. 

poucles  and  practices  for  stortno. 
retrievinq,  accessinq,  retaining,  and 
disposing  of  records  in  the  system: 

storage; 
Paper  forms. 

RETRIEVABIUTY: 

U\'  njm-" 

SAFEGUARDS; 

Whf>n  not  in  :isp  by  an  authdiized 
person,  these  records  wiil  be  stored  in 
lockable  metal  file  cabinets  or  in 
secured  areas. 

RETENTION  AND  DISPOSAL; 

Credential  and  pass  records  are 
destroyed  3  months  after  expiration, 
revocation  or  return  to  issuing  office. 
Motor  vehicle  records  are  destroyed  3 
years  after  employee  separation  or 
rescission  of  certificate,  and  parking 
control  records  when  3  years  old.  These 
procedures  are  in  accordance  with  the 
NARA  Records  .Maintenance  and 
Disposition  Manual. 

SYSTEM  MANAGER(Sl  AND  ADDRESS: 

The  official  NARf\  responsible  for  this 
system  of  records  is  the  Director  of 
.Administrative  Services,  7th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC.  Since  this  is  a  geographically 
dispersed  system.,  individuals  may  also 
gain  access  to  it  by  contacting  the 
Administrative  Officers  at  locations 
listed  in  the  appendix  following  the 
NARA  Notices  or  the  Director, 
Wasnington  National  Records  Center 
INCW).  Washirston,  DC  20409. 

NOTIFICATION  PROCEDURE; 

The  addresses  of  the  N,-\RA  offices  to 
vNhich  inquiries  should  be  addressed 
and  addresses  at  which  an  individual 


may  request  whether  a  system  contains 
records  pertaining  to  himself  or  herself 
are  shown  in  the  appendix  following  the 
N.\RA  notices.  Individuals  should 
provide  name,  social  security  number, 
period  of  employment,  and  position  held 
to  assist  the  office  in  locating  the  record. 

RECORD  ACCESS  PROCEDURE: 

Individuals  can  obtain  information  on 
the  procedures  for  gaining  access  to  or 
contesting  records  from  the  Director  of 
Administrative  Services,  the  Director  of 
the  Washington  National  Records 
Center,  or  the  Administrative  Officers  at 
NARA  facilities,  as  shown  in  the 
appendix  following  the  NARA  Notices. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  F'art 
1202, 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
employee,  contractor  or  volunteer  being 
issued  the  credential  and  by  the  issuing 
official. 
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SYSTEM  NAME: 

Emergency  Notification  Rosters  and 
Files. 

SYSTEM  location: 

This  system  of  records  is  maintained 
in  the  Administrative  Services  Division, 
7th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  and  in  all  NAkA 
facilities  outside  the  Washington.  DC 
metropolitan  area  listed  in  the  appendix 
following  the  NARA  Notices. 

categories  of  individuals  covered  by  the 
system: 

NARA  officials  at  division  director 
level  and  above,  and  NARA  empln-.  ens 
with  emergency  assignments, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  roster  of  NARA 
officials;  NARA  employee  emergency 
assignments;  and  essential  employees's 
residence  telephone  numbers. 
Information  includes  name,  office  and 
home  telephone  numbers,  home  address. 
title  and  emergency  assignm.ent. 

AUTHORITY  FOR  MAWTENANCE  OF  THE 
SYSTEM; 

44  use.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used 
primarily  to  maintain  current  directory 
information  on  key  NAR.\  officials  or 


for  use  by  the  Central  Office  contact 
point  during  weekends,  holidays,  and 
emergencies;  to  provide  essential 
telephone  service  to  key  employees 
during  emergencies;  and  to  notify 
officials  and  employees  of  emergency 
conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper, 

RETRIEVABIUTY: 

Indexed  by  name. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  these  records  will  be  stored  in 
luckable  metal  file  cabinets  or  in 
secured  areas. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  shall  be  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual. 

SYSTEM  MANAGEII(S)  AND  ADDRESS: 

The  NARA  official  with  overall 
responsibility  for  the  system  of  records 
is  the  Director  of  Administrative 
Services,  7th  and  Pennsylvania  Avenue 
NW.,  Washington,  DC.  Since  this  is  a 
geographically  dispersed  system  of 
records,  individuals  may  gain  access  to 
it  by  contacting  the  officials  at  locations 
listed  in  the  appendix  following  the 
NARA  Notices. 

NOTIFICATION  PROCEDURE: 

NARA  employees  may  obtain 
information  as  to  whether  they  are  part 
of  this  system  of  records  from  the 
Director  of  Administrative  Services  or 
the  appropriate  director  of  a  Presidential 
Library,  Federal  Records  Center. 
Regional  Archives,  the  Washington 
National  Records  Center  or  National 
Personnel  Records  Center  listed  in  the 
appendix  following  the  NAR.A  Notices, 

RECORD  ACCESS  PROCEDURES: 

An  individual  can  obtain  information 
on  the  procedures  for  gaining  access  to 
records  from  the  Director  of 
Administrative  Services  or  the 
appropriate  director  of  a  Presidential 
Library,  Federal  Records  Center, 
Regional  Archives,  the  Washington 
National  Records  Center,  or  National 
Personnel  Records  Center  listed  in  the 
appendix  following  the  NARA  Notices. 

COMTESTINQ  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 


RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  subject 
individuals  and  their  supervisors. 
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SYSTEM  NAME: 

Defunct  Agency  Records. 

SYSTEM  location: 

This  system  of  records  U  located  in 
the  Federal  records  centers  at  the 

locations  listed  in  the  appendix 

following  die  N.ARA  Notices 

categories  Of  mOtVIOUALS  COVERED  BY  THf 

system: 

Employers  of  defunct  agencies  and 
individuals  who  may  have  had  dealings 
with  the  defunct  agencies. 

categories  OF  RECORDS  IN  THE  SVSTEM: 

Records  other  than  those  covered  by 
Govemmtntvvide  sy  ste;ns  which  are 
arranged  or  can  be  retrieved 
alphabetically  by  name  or  other 
personal  identifiers. 

authormr  for  maintenance  of  the 
system: 

44  U.S.C  2108, 

routine  use  of  records  maintained  in  tht 
system: 

The  routine  use  of  statements  A.  B,  C, 
F,  and  G.  described  in  the  appendix 
following  the  NARA  notices,  apply  to 
this  system  of  records.  The  records,  if 
unscheduled  for  disposition,  are 
routinely  used  during  the  appraisal 
process. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Puper  records  in  file  folders  and  card 
flies,  microfilm  records  in  reels,  and 
computer  records  on  tapes.  All  records 

stored  in  rec  c-d  center  containers. 

RETRIEVABILITY: 

F;ecords  are  retneved  generally  by 

n.ir';e  or  socic!  secnrit\  number. 

SAFEGUARDS: 

\\  hen  net  in  use  by  an  authorized 
person,  the  records  are  stored  in  record 
center  containers  located  in  Federal 
records  center  storaee  areas. 

RETENTTON  AND  OtSPOSAU 

Records  appraised  as  permanent  will 
be  transferred  to  the  custody  of  the 
Office  of  the  National  Archives.  Records 
appraised  as  temporary  will  be 
destroyed  immediately  or  after  a  fixed 
period  of  time,  whichever  is  approved 
bv  the  .Archivist  of  the  United  States. 


SvSTEV  MAK*GEI»{S)  *h"'  ftf-ljaf  SS: 

The  system  manager  is  the  Deputy 
Archivist  of  the  United  States,  7di  and 
Pennsylvania  Avenue  KW..  Washington, 
DC.  Mailing  address:  National  Archives 
and  Records  Administration  (ND). 
Washington.  DC  20408. 

HOTIFtCATHX  P»»fX"CW,-(RE; 

I'.cqueMfc  £oi  assibtance  should  be 
made  to  the  Deputy  Archivist  of  the 
United  States.  National  Archives  and 
Records  Administration  (ND), 
Washington.  DC  20408 

RtcoRD  Acctsf  rnocEcune  s: 

.N.VlvA  piLn^eciuies  !oi  lecord  access 
are  contained  in  36  CFR  Part  1202. 

COl.TtSTING   RtCOHt^   t>«CCi. t)  JW  S: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202 

RECORO  SOuRCt  CATEOORIES: 

Upon  termination  of  an  agency,  the 
agency  transfers  its  records  to  the 
custody  of  NARA. 
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S*STtM  NAME; 

PajToU  and  Time  and  Attendance 
Reporting  System. 

system  locatkmc 

This  system  of  records  is  located  in 
the  NARA  offices  wherever  there  are 
timekeepers  and  at  the  addresses  listed 
in  the  appendix  following  the  NARA 
Notices.  An  automated  series  of  records 
in  this  system,  the  Payroll  Information 
Processing  System  (PIPS),  is  maintained 
for  NARA  by  the  General  Services 
Administration  under  a  reimbursable 
agreement. 

CATEGORIES  OF  IVDIVIOUALS  COVERED  BV  THE 
SYSTEM: 

Current  and  former  NARA  employees. 

CATEGORIES  or  f^i  COR3S  IN  THE  SYSTEM: 

The  sysit-ni  piuviues  for  reporting 
each  employee's  pay  status  as  either  on 
the  job  time  or  as  paid  or  unpaid  time, 
including  absences  without  authorized 
leave.  Accordingly,  records  include  but 
are  not  limited  to  name,  home  address, 
telephone  number,  work  location,  social 
security  number,  hours  of  duty,  and 
payroll  and  attendance  information. 


AUThORi 
SVSTEM: 


V    fOP   MAWT'tNAMCl   Ot    THt 


5  U.S.C,  Part  III  (sec  2101-6901),  is  the 
authority  for  the  overall  system.  Specific 
authority  for  use  of  social  security 
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progress  being  made  on  an  assignment: 
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SYSTEM  location: 
This  system  of  records  is  located  in 


Reference  Services  Branch  (NNRSl 
and  Pennsylvania  Avenue  NW., 


'th 


necessary  to  td»*n*ify  hp  in^i'v  KJual. 
inform  the  source  of  the  purpo»e{0)  of 
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numbers  is  contained  Executive  Order 
9397,  28  CFR  31,eon(b]2,  and  26  CFR 
31.6109-1. 

Nourmi  uws  or  mcomm  maintainco  in 
tm  •vrrw.  ma-umwo  CATioomM  or 
usm  ANO  TMi  njmotn  or  such  uses: 

To  the  extent  necessary,  the  records 
are  available  outside  NARA  to  monitor 
and  document  grievance  proceedings, 
EEO  complaints,  and  adverse  actions; 
and  to  conduct  counseling  sessions.  The 
information  contained  in  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
rehef  legislation  at  any  stage  of  the 
legislative  coordination  and  clearance 
process.  A  record  from  this  system  of 
records  may  be  provided  to  the  OfPice  of 
Personnel  Management  in  its  production 
of  summary  descriptive  statistics  for 
which  these  records  arc  collected  and 
maintained,  or  for  related  work  studies. 
While  published  statistics  and  studies 
do  not  contain  individual  identifiers,  in 
some  instances  the  selection  of  elements 
of  data  included  in  the  study  may  be 
structured  in  a  way  to  make  individuals 
identifiable  by  Inference,  The  routine 
use  statements  A,  B,  C,  D,  E.  F,  G,  and  H. 
described  in  the  appendix  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

fOuciKS  ANO  ptucnccs  rom  trowmo, 

WllWVmO.  ACCtSilMO.  RKTAJNIMa,  AMO 

ourc^mta  or  nkconm  m  t>«  ■ystcm: 

STOMAOf: 

Paper  records  in  file  folders,  card  files, 
and  cabinets;  microfilm  records  in  reels 
and  cabinets;  microfiche  in  cabinets: 
magnetic  tapes  and  cards  in  cabinets 
and  storage  libraries;  and  computer 
records  within  a  computer  and  attached 
equipment. 

MTWIfVABIUTY: 

Filed  alphabetically  by  name. 

•AnOUAMM: 

Stored  in  guarded  buildings  and/or  in 
controlled  areas. 

MTCNTtON  ANO  disposal: 

Disposition  of  these  records  will  be  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual 

•VSTCM  MANAatR<S)  ANO  AOf>ffeSS: 

Chief,  National  Payroll  Center, 
General  Services  Administration.  1500 
E.  Bannister,  Kansas  City,  MO  64131 
Mailing  Address;  Chief,  National  Payroll 
Center  (6BCY-N),  P  O  Box  41927". 
Kansas  City.  MO  64414 

NonncAiiON  Pfiocf  Dime: 

Current  NARA  employees  may  obtain 
information  about  this  system  of  records 


from  their  supervisor  or  from  the 
address  listed  above,  rormer  NARA 
employees  may  obtain  information  at 
the  address  listed  above 

mcoRo  Access  procedures: 

Requests  from  current  or  former 
NARA  employees  to  access  records 
should  be  directed  to  the  employe's 
superior  or  to  the  Chief.  National  Payroll 
Center  at  the  address  noted  above, 
whichever  is  applicable.  For  written 
requests,  former  NARA  employees 
should  provide  full  name,  social  security 
number,  address,  telephone  number,  and 
approximate  dates  and  places  of 
employment.  For  identification 
requirements,  reffr  to  the  agency 
regulations  as  outlined  in  36  CFR  Part 
1202. 

CONTESTINO  RECOMO  IHtOCEDURES: 

NAR.A,  rules  for  contesting  the 
contents  and  appe.iling  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

MCORO  SOURCE  CATEOORIES: 

The  individuals  themselves,  other 
NARA  employees,  supervisors,  other 
Federal  agencies,  and  management 
officials. 
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SYSTEM  NAME: 

Editorial  Freelance  Vendor  File. 

SYSTEM  LOCATION: 

The  system  is  located  in  the  National 
Archives  Building. 

cateoorics  or  individuals  covered  by  the 
system: 

Former  and  current  freelance  vendors 
qualified  to  perform  editorial  services. 

catcoories  or  records  in  the  system: 

Correspondence  with  the  biographical 
information  about  former  and  current 
editorial  freelance  vendors,  including  all 
or  parts  of  the  following:  name,  address, 
telephone  number,  education. 
professional  vita,  samples  of  work. 
assignments  and  evaluations  of  work 
done  for  N.^RA.  and  purchase  order 
documents. 

authority  for  maintenance  or  the 

SYSTEM: 

44  V  S.C.  2104 

routine  uses  or  records  maintained  in 

THE  SYSTEM,  INCLU04N0  CATEGORIES  Or 
USERS  ANO  THE  PURPOSES  OT  SUCH  USES: 

The  records  are  used  by  the 
employees  of  N.\RA  who  have  a  need 
for  the  records  in  the  performance  of 
their  duties  to  review  professional 
qualifications  of  freelance  contract 
editors;  to  make  editorial  assignments  to 


freelance  contract  editors:  to  review 
progress  being  made  on  an  assignment; 
to  evaluate  the  quality  of  work 
performed  during  an  assignment;  and  to 
account  for  money  spent  on  contract 
editorial  work. 

ROUCICS  ANO  PRACTKCS  FOR  STORINO, 

NrnHCviNO,  Acccttmo,  rctainino,  and 
DiSPOstNO  or  rccoros  m  Txt  system: 

STORAOC 

Paper  records  in  file  folders. 

RCTRIEV  ABILITY: 

Filed  alphabetically  by  name  of 
individual. 

SAFEOUAROS: 

System  is  in  a  locked  file  cabinet. 

RETENTION  AND  DISPOSAL: 

Disposition  of  these  records  will  be  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

The  officials  responsible  for  this 
system  are  the  Director,  Publications 
Division  (NEP)  and  the  Chief,  Archival 
Publications  Staff  (NN-E)  in  the  National 
Archives  Building.  The  address  for  this 
location  is  listed  in  the  appendix 
following  the  NARA  notices. 

NOTIFICATION  PROCEDURES: 

Information  may  be  obtained  from  the 
applicable  system  manager, 

RECORD  ACCESS  PROCEDURES: 

Requests  for  these  records  should  be 
addressed  to  the  Director.  Publications 
Division,  Office  of  Public  Programs  or 
the  Chief,  Archival  Publications  Staff, 
Office  of  the  National  Archives,  as 
appropriate.  In-person  requests  may  be 
made  during  normal  business  hours.  For 
written  requests,  provide  full  name, 
address,  telephone  number,  and  data 
span.  For  personal  visits,  individuals 
should  provide  some  acceptable 
identification,  such  as  a  driver's  license 
or  employee  identification  card.  Only 
general  inquiries  may  be  made  by 
telephone. 

CONTESTINO  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Former  and  current  freelance  vendors 
qualified  to  perform  editorial  services 
and  NARA  employees. 
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SYSTEM  name: 

Library  Circulation  Files. 


SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  Reference  Services  Branch  in  the 
National  Archives  Building  and  the 
Washington  National  Records  Center. 
The  addresses  are  listed  in  the  appendix 
following  the  NARA  notices. 

cateoomes  op  individuals  covered  by  the 

system: 

All  NARA  employees  who  have 
borrowed  books  and  other  materials 
from  the  Library. 

CATEGORIES  OF  RECOfMM  M  THE  SYSTEM: 

Specialized  fornis  giving  the  names  of 
individuals,  materials  borrowed  and 
dates  of  loan. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C,  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUfMNO  CATCOORIES  OF 
USERS  AND  THE  PMWPOSES  OP  8UCH  USES: 

The  records  are  primarily  used  by  the 
Reference  Services  Branch  staff  for 
controlling  the  circulation  of  library 
monogrphs  and  serials.  The  routine  use 
statements  A  and  F,  described  in  the 
appendix  following  the  NARA  Notices, 
apply  to  this  system  of  records. 

POUCIES  AND  PRACTICES  POR  STORINO, 
RETRIEVmO,  ACCH— W,  RET  AMMO,  AND 

DisposMO  OP  wecoRos  m  the  system: 
storage: 

Paper  records  in  file  trays. 

retrievabiuty: 

Filed  alphabetically  by  name 

safeguards: 

Records  are  stored  in  an  area 
available  to  authorized  Reference 
Services  Branch  personnel  only, 

RETENTION  ANO  DISPOSAL: 

Disposition  of  records  is  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual 

SYSTEM  MANAGERS)  AND  AOONESS: 

T^e  Chief,  Reference  Services  Branch 
(NNRS).  7th  and  Pennsylvania  Avenue, 
NW,  Washington,  DC.  Mailing  address: 
National  Arcliives  and  Records 
Administration  (NNRS).  Washington, 
DC  20408. 

NOTIFICATION  PROCEDURE: 

N.'VRA  employees  may  obtain 
information  about  whether  they  are  pari 
of  this  system  of  records  from  the 
Library  staff  at  the  address  li.stcd  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  NARA  employees  to 
gain  access  to  information  pertaining  to 
them  should  be  directed  to  the  Chief, 


Reference  Services  Branch  (NNRS),  7th 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  For  identification 
requirements  refer  to  the  agency 
regulations  as  outhned  in  36  CFH  Part 
1202 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CF'R  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

NARA  employees  txjrrowmg  bix)ks 
and  other  materials  from  the  National 
Archives  Library, 
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SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

These  records  are  located  in  the 
personnel  offices  of  NAR.^  at  the 
location  listed  in  the  appendix  ftillowing 
the  NARA  Notices  or  designated  offices 
in  NARA  where  the  grievances  were 
filed, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  NARA  employees 
who  have  submitted  grievances  with 
NARA  in  accordance  with  the  Office  of 
Personnel  Management  (OPM) 
Regulations  (5  CFR  Part  771)  or  a 
negotiated  procedure 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contain.s 
records  relating  to  grievances  filed  by 
NARA  employees  under  the  OF.M 
regulations.  Tliese  case  files  contain  all 
documents  related  to  giievances 
includirig  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
ex&.7iiner's  findings  and 
recommendntions,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  also  includes  files  and  records  of 
internal  g.nrvances  filed  under 
negotiated  grievance  procedures. 

AUTHORITY  FOR  MAINTENANCE  Of  TXE 
SYSTEM: 

5  U.S.C.  1302,  3301,  and  3302;  E.O. 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
E.O.  10987  (3  CFR  1959-1963  Comp.,  p. 
519). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IM 
THE  SYSTEM,  INCLUOtNG  CATTCOBIES  OF 
USEPS  ANO  THE  PURPOSES  OF  SUCH  "JSES: 

The  record?  in  th.s  system  of  records 
are  used  to  disclose  information  lo  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 


necessary  to  identify  an  indivkhnl, 

inform  the  source  of  tfe  purpose(s)  of 
the  request  and  uien'^fy  tlf  '\'pe  of 
information  rtHjvir-ttprt   T^(<'\  .-.'^  also 
used  to  provide  Mif'~'T;i;,.r  >    officials 
of  labor  o^)^anIzatH>^^  ri*<  -  'grnzed  under 
the  Civil  Servire  Reform  Act  when 
relevant  and  necessary  lo  their  duties  of 
exclusive  presentation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions.  The 
routine  use  statements  D.  F,  G.  and  H. 
described  in  the  appendix  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POLIOES  AMO  PRACTICES  FOP  STORINfi 
RFTRIEVINO.  ACCESSING   RFTAHtlUG    4ND 

DISPOSING  OF  RECOROS  IN  TM(  srSTf  M 

STOilAGE. 

These  records  are  maintained  in  Gle 
folders. 

■eiRIEVABIUTY: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

r>M  se  rt-rords  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  ANO  OtSP^MAL: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 

shr^ddln?  or  bumin«. 

SYSTEM  ll«AHAQE«(S)  AND  At'ORESS; 

The  Director,  Personnel  Service 
Division,  601  D  Street  NW.,  Washington, 
DC.  Mailing  address:  National  Archives 
and  Records  Administration  [NAP), 
Washington.  DC  20408. 

NOTIFICATION  PROCEOORE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
NARA  personnel  or  other  designated 
office,  where  the  action  was  processed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  ;r.f(ir:T..ii    n  for  their  records 
to  be  located  aad  identified:  Name,  date 
of  birth,  approximate  date  of  closing  of 
the  case  and  kind  of  action  taken,  and 
the  organization  component  involved. 

it  is  required  that  individuals 
submitting  griev  ...^ce8  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  NARA 
personnel  or  other  designated  office 
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where  the  action  was  processed. 
Individuals  must  provide  the  following 
information  for  their  records  to  he 
located  and  identified:  Name,  date  of 
birth,  approximate  date  of  closing  of  the 
case,  kind  of  action  taken,  and 
organizational  component  involved. 
Individuals  requesting  access  must  also 
follow  the  NARA  regulations  as  outlined 
in  36  CFR  Part  1202  regarding  access  to 
records. 

coMTurmo  mcom  p«oc«khw»: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determine  if  the  record 
accurately  documents  the  action  of 
NARA's  ruling  on  the  case  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  N.\RA 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  fumish  the  following  information 
for  their  records  to  be  located  and 
identified;  Name,  date  of  birth. 
approximate  date  of  closing  of  the  case, 
kind  of  action  taken,  and  organizational 
component  involved.  Individuals  must 
also  follow  the  NARA  Privacy  Act 
regulations  outlined  in  36  CFR  Pan  1202 
regarding  amendment  lo  records. 

necom  soowie  catboowes: 

Information  in  this  system  of  records 
is  provided  by  the  individual  on  whom 
the  record  is  maintained,  by  testimony 
of  witnesses,  by  agency  officials,  and 
from  related  correspondence  from 
organizations  or  persons. 

NARA  18 

SYSTEM  mame: 

General  Law  Files. 

SYSTEM  location: 

This  system  of  records  is  maintained 
by  the  Legal  SerMce  Staff,  National 
Archives  Building.  7th  and  Pennsylvania 
.Avenue  NW  .  Washington,  DC.  Mailing 
address;  N'ationa!  Archives  and  Records 
Administration  (NSL).  Washington.  DC 
20408. 

CATEOOmCS  Of  ll«MVlOOALS  COVERED  BY  THE 

system: 

The  system  covers  one  or  rr.ore  of  the 
following  categories  of  ind;viduals: 
NARA  employees,  past  and  present; 
other  Federal  agency  employees; 
members  of  the  public  (including 
individuals,  corporations,  and  firms]; 
witnesses  in  litigation;  persons  who 


have  Freedom  of  Information  and 
Privacy  Act  requests  and  persons  about 
whom  such  requests  have  been  made; 
persons  pursuing  tort  claims  against  the 
Government  or  who  are  involved  in 
htigation  with  N,AR.A  and/or  have  filed 
grievances. 

CATEOomes  or  »wco«oa  m  the  system: 

The  system  covers  one  or  more  of  the 
following  categories  of  records:  Name  of 
individual;  position  description,  grade, 
salary;  SSN;  work  history;  complaint; 
history  of  the  case;  applicable  law; 
working  papers  of  attorneys;  testimony 
of  witnesses;  background  investigation 
matenals,  records  subject  to  complaint, 
request,  or  litigation:  correspondence; 
damage  reports;  contracts,  accident 
reports,  pleadings;  affidavits;  credit 
ratings:  medical  diagnoses  and 
prognoses;  doctor's  bills:  estimates  of 
repair  costs;  invoices;  litigation  reports; 
financial  data;  and  other  data. 

autmohity  fob  maintenance  of  tme 
system: 

5  use.  552  as  amended;  5  U  S,C. 
552a;  5  U  B.C.,  Part  II;  5  L'.S.C.  Chapter 
33;  5  U.S.C.  5108.  5314-.5316  and  42 
use.  20OO3,  et  seq.,  5  U.S.C.  7151-7154; 
5  U.S.C.  7301,  5  U.S.C  7501,  note 
(adverse  actions):  5  U.S.C.  Chapter  77: 
11  U.S.C:  28  CSC.  1291,  1346(b)(cl, 
1402{bl.  1504,  2110.  2401(b).  2402, 
2411(b).  2412(c).  26:'l-2680;  31  US.C  191. 
31  use,  951-953,  341  U  S.C  240-243; 
E.O  6166:  E.0. 10577;  E.O.  11491,  E,0 
11787 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Records  are  used  to  give  general  legal 
advice,  as  requested,  throughout  NARA 
and  to  prepare  attorneys  fur  hearings 
and  trials,  to  reference  past  actions,  and 
to  maintain  internal  statistics. 
Information  may  be  released  to  the 
Department  of  justice  in  review, 
settlement,  defense,  and  prosecution  of 
claims,  complaints,  and  law  suits 
involving  contracts,  torts,  debts. 
bankruptcy,  personnel  adverse  action. 
EEO.  unit  determination,  unfair  labor 
practices,  and  Freedom  of  Information 
and  Privacy  Act  requests.  The  routine 
use  statements  A.  B.  C,  E,  F,  and  G, 
described  in  the  appendix  following  the 
NARA  notices,  also  supply  to  this 
system  of  records, 

POUCIES  AND  PRACTICES  fOR  STORING, 
RETWEVINO,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Pdper 

RETWEVABnjTY; 

Manual,  by  name. 


SAFEOUAROS: 

Records  are  stored  in  secured 
buildings:  available  to  authorized 
persons  only, 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  shall  be  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual. 

SYSTEM  MANAOER<S)  AND  ADOMSS: 

The  system  manager  for  the  system  is: 
Director,  Legal  Services  Staff  (NSL). 

NOTinCATKM  PflOCEOURE: 

NARA  notification  procedures  are 
contained  in  36  CFR  Part  1202. 

RECOnO  ACCESS  PROCEDURES: 

NARA  procedures  for  record  access 
are  contained  in  36  CFR  Part  1202. 

CONTESTtNO  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  one  or  more  of  the  following 
sources:  Federal  employees  and  private 
parties  involved  in  torts,  contracts, 
personnel  actions,  unfair  labor 
practices,  and  debts  concerning  the 
Federal  Government;  general  law  texts 
and  sources;  Dun  and  Bradstreet  and 
other  sources  of  financial  information; 
law  enforcement  officers;  and  witnesses. 
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SYSTEM  name: 

Workers  Compensation  Case  Files. 

SYSTEM  location: 

This  system  of  records  is  located  in 
the  Employee  and  Labor  Relations 
Branch.  601  D  Street.  NW.,  Washington, 
DC;  in  administrative  offices  of  field 
units;  and  in  the  offices  of  all 
supervisors  who  have  had  employees 
injured  on  the  job  or  employees  with 
other  occupational  health  problems.  The 
addresses  for  these  locations  are  listed 
in  the  appendix  following  the  NARA 
Notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NARA  employees  who  have  sustained 
injuries  or  other  occupational  health 
problems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  accident  reports 
(including  CA-1  &  2:  Federal  Employees 
Notice  of  Injui7  or  Occupational 
Disease);  claims  for  compensation  for 
injury  or  occupation  disease  (CA-4);  and 
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claims  for  continuance  of  compensation 
on  account  of  disability  [CA-8}. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

5  U.S.C.  Chap.  81  (Compensation  for 
Work  Injuries)  and  5  U.S.C  7203  and 
7901. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  to  identify  and  record  those 
employees  who  have  sustained  injuries 
or  other  occupational  health  problems 
and  provide  information  required  by 
applicable  law  to  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
service  agency  concerning  individuals 
who  have  contracted  certain 
communicable  diseases  or  conditions. 
Such  information  is  used  to  prevent 
further  outbreak  of  the  disease  or 
condition  and  is  used  in  connection  with 
a  claim  for  benefits  filed  by  an 
employee.  The  routine  use  statements  A, 
B.  C,  F,  and  G,  described  in  the  appendix 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 

RETRIEVABILITY: 

Filed  alphabetically  at  each  location 

by  name. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  these  records  are  stored  in 
lockable  metal  file  cabinets  or  in 
secured  rooms. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  shall  be  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Employee  and  Labor  Relations 
Branch,  601  D  Street  NW.,  Washington, 
DC.  Mailing  address;  National  Archives 
and  Records  Administration  (NAPL), 
Washington,  DC  20408. 

NOTIFICATION  PROCEDURE: 

Current  NARA  employees  may  obtain 
information  about  whether  they  are  a 
part  of  this  system  of  records  from  their 
supervisor  or  from  their  administrative 
officer  at  the  appropriate  address  listed 
in  the  appendix  following  the  NARA 
Notices,  or  from  the  Chief,  Labor  and 
Employee  Relations  Branch  at  the 
address  noted  above,  whichever  is 
applicable.  Former  NARA  employees 


may  obtain  information  from  the 
appropriate  administrative  officer  at  the 
add;e33",T  listed  in  the  appendix. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  current  NARA 

employees  to  gain  access  to  information 
pertaining  to  them  should  be  directed  to 
their  supervisor  or  to  their 
administrative  officer  at  the  appropriate 
address  listed  in  the  appendix  following 
the  NARA  Notices,  or  to  the  Chief, 
Labor  and  Employee  Relations  Branch 
at  the  address  noted  above,  whiches  er 
is  applicable.  Former  NARA  employees 
should  direct  requests  to  gain  access  to 
information  pertaining  to  them  to  the 
appropriate  administrative  officer  at  the 
address  listed  in  the  appendix.  For 
identification  requirements,  refer  to  the 
agency  regulations  as  outlined  in  36  CFR 
Part  1201, 

CONTESTING  RECORD  PROCEDURES; 

NARA  rules  for  contest:ng  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  the  individuals  to  whom 
the  records  pertain,  by  supervisors 
required  to  complete  various  forms,  or 
by  the  personnel  specialists  who 
prepare  various  records  or  claims. 
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SYSTEM  NAME: 

Reviewer/Consultant  File. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  at 
the  National  Historical  Publications  and 
Records  Commission,  7th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Archival  reviewers  and  consultants 
who  apply  to  serve  as  consultants  or 
reviewers  for  the  National  Historical 
Publications  and  Records  Commission's 
(NHPRC)  records  grant  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Biographical  information  about  the 
reviewers  and  consultants  including 
name,  address,  telephone  number, 
education,  professional  vita, 
publications,  archival  skills,  archival 
and  historical  records  experience,  and 
program  evaluation  experience. 

authority  for  maintenance  of  the 
system: 

44  U.S.C.  2501-2506. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

The  biographical  material  is  used  by 
NHPRC  staff  principally  in  the  records 
grant  program  for  selecting  reviewers  to 
evaluate  proposals  received  by  NHPRC 
and  for  proposing  possible  archival 
consultants  for  those  individuals  who 
have  received  grants.  The  routine  use 
statement  F.  described  in  the  appendix 
following  the  NaRA  Notices,  also 
applies  to  this  system  of  records. 

POLICIES  AND  PRACTlttS  >DR,  STOWING. 
RfTRIEVING.  ACCESSING.  MlAIHtHQ,    AHO 

disposing  of  records  th  the  svstlm: 
storage: 
Paper  records  in  file  folders. 

bftrievabiutv 

Filed  alphabetically  by  name  of 

indi'.idual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  the  building  has 
security  guards  and/or  doors  are 
secured  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETEimON  AND  DISPOSAL: 

Records  are  destroyed  when  no  longer 
needed  for  administrative  purposes. 

SV'STEM  MANAOERISI  and  ADOPf  SS 

The  official  responsible  for  the  system 
is  the  Executive  Director,  National 
Historical  Publications  and  Records 
Commission.  7th  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC.  Mailing 
address:  National  Historical 
Publications  and  Records  Commission 
(NP).  Washington,  DC  20408. 

notification  PROCEDURE; 

Inquiries  by  individuals  as  to  whether 
the  system  contains  a  record  pertaining 
to  themselves  should  be  addressed  to 

the  system  manaeer. 

RECORD  ACCESS  PROCEOURtS; 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager.  In-person  requests  may 
be  made  during  normal  business  hours. 
For  written  requests  individuals  should 
provide  full  name,  address,  telephone 
number,  and  approximate  date  of 
communication  with  the  Commission. 
For  personal  visits,  individuals  should 
be  able  to  provide  some  acceptable 
identification  such  as  a  driver's  license 
or  employee  identification  card.  Only 
general  inquiries  may  be  made  by 
telephone. 
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COMTfSTINa  RtCOMO  PROCEDURES: 

.NARA  rules  for  contesting  the 
.J i,„„  ,„,(  ,1 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
TNC  SYSTEM,  INCLUOH«0  CATEQORICS  Of 
USERS  AMD  TMC  PURPOSES  OP  SUCH  USES: 


are  listed  in  the  appendix  following  the 
NARA  Notices. 
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i99i>: 


evidence  concerning  an  investigation 
and  suspects  in  criminal,  administrative, 
or  civil  actions. 


RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  accf.ss 
to  records  should  be  addressed  to  the 
Director  of  Administrative  Services 


This  system  has  been  exempted  to 
maintain  the  efficacy  and  integrity  of 
lawful  investigations  conducted 
pursuant  to  the  responsibiUties  of  the 
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I 


coNTfrnNO  mcono  moccoums: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CM?  Part 
1202. 

Rf  com  tOWKf  CATZOOM1CS: 

Archival  experts  who  have 
volunteered  to  ser.e  as  reviewers  or 
consultants. 
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SrSTCM  NAMC: 

Employee  Related  Files. 

tvrrcM  location: 

This  system  of  records  may  be 
maintained  at  the  supervisory  or 
administrative  offices  at  all  NARA 
facilities. 

CATtOOWICS  Of  tNOtVtOUAL*  COVETCO  tV  THt 

tvtmft 

Former  and  current  NARA  employees, 
applicants  for  employment,  volunteer 
workers,  and  relatives  of  employees  of 
the  National  Personnel  Records  Center 

CATtoomES  or  ncconot  m  thc  (YtTar 

This  system  consists  of  a  vanety  of 
employee  related  records  maintained  by 
operating  officials  for  the  purpose  of 
administering  personnel  matters 
affecting  their  employees  and 
uncompensated  workers.  The 
documents  Include,  but  are  not  limited 
to,  information  on  the  individuals 
relating  to  name,  social  security  number, 
birth  date,  home  and  emergency 
addresses  and  telephone  numbers, 
personnel  actions,  professional 
registration,  qualifications,  training. 
congressional  employee  relief  bills, 
injuries,  employment  history,  awards 
and  other  recognition,  counseling, 
warnings,  repnmands,  grievances, 
appeals,  conduct,  leave,  pay, 
attendance,  work  assignments, 
performance,  assessments,  applications 
for  permits  and  passes,  indebtedness 
coTiplaints,  travel,  and  outside 
employment.  The  documents  include 
military  service  data  on  employees  of 
the  National  Personnel  Records  Center 
and  their  relatives  accumulated  by 
operating  officials  in  administering  the 
records  security  program  at  the  Center, 
This  system  does  not  include  official 
personnel  files  which  are  covered  by  the 
Office  of  Personnel  Managements 
systems  of  records  OPM/GOVT-1 
through  10. 

AUTMOmTY  rom  MAINTENANCX  of  THt 

svrruc 
Titles  5  and  31  U'.S.C.  generally. 


routine  uses  or  records  MAtNTAINEO  IN 
THC  IVSTEM,  INCLUOHM  CATEQORIES  OF 
USERS  AMD  T>«  RURMMCS  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  to  initiate  requests  for 
personnel  actions,  to  plan  and  schedule 
training,  to  counsel  employees  on  their 
performance,  to  establish  a  basis  for 
proposing  recommendations  for 
disciplinary  actions,  and  to  carry  out 
personnel  management  responsibilities 
in  spneral.  The  routine  use  statements 
A,  B.  C.  D,  F  and  G,  descnbed  in  the 
appendix  following  the  NARA  Notices, 
also  apply  to  this  system  of  records. 

POUCIES  ANO  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSINO,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  card 
files,  magnetic  tape  and  disks,  and 
computer  printout. 

retrievabiuty; 

The  records  within  this  system  are 
primarily  retrieved  by  name. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  these  records  are  stored  in 
lockable  file  cabinets,  lockable  desk 

drawers,  and.'or  in  secured  rooms. 

retention  ANO  DISPOSAU 

Records  are  reviewed  annually, 
documents  are  updated,  and  irrelevant 
documents  destroyed.  No  copies  of 
records  are  retained  in  this  system  after 
the  original  or  cop,.'S  ,jf  the  same 
records  have  been  purged  from  the 
Official  Personnel  Folders.  When  an 
employee  leaves  the  agency  through 
transfer  or  other  separation,  the  records 
in  this  system  are  immediately 
forwarded  to  the  office  maintaining  the 
Official  Personnel  Folder,  There  the 
records  are  screened  to  ensure  that 
there  are  no  records  that  should  be 
permanently  filed  in  the  Official 
Personnel  Folder.  The  records  in  this 
system  are  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

A(iministrative  officers  in  N.\RA  field 
facilities  and  all  NARA  supervisors 
maintaining  employee  related  files.  The 
addresses  of  Administrative  officers  and 
NARA  supervisors  are  listed  in  the 
appendix  following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  about  whether  an 
individual  is  a  part  of  this  system  of 
records  may  be  obtained  from  the 
supervisors  at  the  appropriate 
repository  where  the  individuals  have 
records.  If  not  known,  general  inquiries 
should  be  made  to  the  appropriate  Head 
of  the  Offices  or  Staffs.  Their  addresses 


are  listed  in  the  appendix  following  the 
NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  current  NARA 
employees  to  gain  access  to  information 
pertaining  to  them  should  be  directed  to 
their  supervisor  or  to  their  personnel 
officer  at  the  appropriate  address  listed 
in  the  appendix  following  the  NARA 
Notices,  or  to  the  Director,  Personnel 
Services  Division  at  the  address  noted 
above,  whichever  is  applicable.  Former 
NARA  employees  should  direct  requests 
to  gain  access  to  information  pertaining 
to  them  to  the  appropriate 
administrative  officer  at  the  address 
listed  in  the  appendix.  For  identification 
requirements  refer  to  the  agency 
regulations  as  outlined  in  38  CFT?  Part 
1202. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  app>ealing  initial 
determinations  are  found  in  36  CF'R  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

The  individuals  themselves,  other 
employees,  supervisors,  personnel 
records,  and  third  parties  submitting 
indebtedness  complaints, 
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SYSTEM  name: 

Investigation  Case  Files. 

SYSTEM  CLASSIFICATION: 

Some  of  the  material  contained  in  the 
system  has  been  classified  in  the 
interests  of  the  national  security 
pursuant  to  Executive  Order  12356. 

SYSTEM  location: 

Investigative  case  files  are  maintained 
by  the  office  conducting  the 
investigation.  There  are  three  locations 
for  this  system:  The  Administrative 
Services  Division  (NAS)  and  the  Legal 
Services  Staff  (NSL)  at  the  National 
Archives  Building,  and  the  Inspector 
General  (NG)  at  601  D  Street,  NW.. 
Washington.  DC.  Mailing  address: 
National  Archives  and  Records 
Administration.  Washington.  DC,  20408. 

CATEGORIES  OF  INDIVIDUALS  IN  THE  SYSTEM: 

Individuals  covered  by  thc  system  are 
employees,  applicants  for  employment, 
and  former  employees  of  NARA  and 
advisory  committee  members.  Also 
included  are  researchers,  employees  of 
contractors  performing  custodial  or 
guard  services  in  buildings  under  NARA 
jurisdiction,  individuals  who  have  been 
the  source  of  a  complaint  or  an 
allegation  that  a  crime  has  taken  place, 
witnesses  having  information  or 


evidence  concerning  an  investigation 
and  suspects  in  criminal,  administrative. 
or  civil  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  files  contain  information 
such  as  name,  date  and  place  of  birth, 
experience,  and  investigatory  material, 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  App.  Section  2  et  seq.; 
Executive  Order  10450;  Executive  Order 
114''8:  Executive  Order  11246;  Executive 
Order  12356;  and  40  U.SC.  276a  through 
a-7,  276c,  318(a)  through  (d),  and  327 
through  331, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  to  make 
determinations  resulting  from 
authorized  investigations  and  to 
document  such  investigations.  The 
routine  use  statements  A,  B,  C,  and  G, 
described  in  the  appendix  following  the 
NARA  Notices,  apply  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  files  and  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  from 
files  that  are  indexed  alphabetically  and 
filed  numerically  by  case  number  or 
location  and  incident. 

SAFEGUARDS: 

Those  records  are  maintained  in 
lockable  cabinets  in  rooms  that  are 
secured  at  the  close  of  the  business  day, 
in  guarded  buildings,  with  access  limited 
to  authorized  personnel, 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

The  systeii,  T.anagers  are  the  Director 
of  .^drr.inistrative  Services  (N.^S)  and 
the  Director,  Legal  Services  Staff  (NSL) 
at  the  National  Archives  Building,  and 
the  Inspector  General  (NG)  at  601  D 
Street.  NW„  Washington,  DC,  Mailing 
address:  National  Archives  and  Records 
Administration.  (foUov.-ed  by  the 
appropriate  mail  routing  code  in 
parentheses),  Washington,  DC  20408, 

NOTIFICATION  PROCEDURE: 

Inquiries  rr.ade  by  individuals  as  to 
whether  the  system  contains  a  record 
pertaining  to  themselves  should  be 
addressed  to  the  appropriate  system 
manager  at  the  addresses  and  locations 
listed  above. 


RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
Director  of  Administrative  Serv  ices 
(NAS).  thc  Director,  Legal  Services  Staff 
(NSL)  or  the  Inspector  General,  as 
appropriate.  Requests  should  include 
full  name  (maiden  name  where 
appropriate),  address,  and  date  and 
place  of  birth.  Only  general  inquines 
may  be  made  by  phone, 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  intitial 
determinations  are  found  :n  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  informants, 
law  enforcement  agencies,  other 

government  agencies,  intelligence 
sources,  em.ployers,  references,  co- 
workers, neighbors  and  educational 
institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

In  accordance  with  5  U.S.C,  552a 
(k)(l),  (k)(2),  and  (k)(5),  this  system  of 
records  is  exempt  from  subsections 
(c)(3):(d);(e)(l),  {Ei(4](G),  (Hj,  and(I); 
and  (f)  of  the  Privacy  Act  of  1974.  The 
system  is  exempt: 

a.  To  the  extent  that  the  system 
consists  of  investigatory'  material 
compiled  for  law  enforcement  purposes: 
however,  if  any  indu  idual  is  denied  any 
right,  privilege,  or  benefit  to  which  the 
individual  would  otherwise  be  eligible 
as  a  result  of  the  maintenance  of  such 
material,  such  m.aterial  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
perscjii  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  person  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  the  Act.  under  an 
implied  promise  that  the  identity  of  the    . 
person  would  be  held  in  confidence;  and 

b.  To  the  extent  the  system  of 
invetigatory  material  compiled  solely  for 
the  purpose  of  detem-iining  suitability, 
eligibility,  or  qualifications  for  Federal 
ci\ilian  employment,  military  service. 
Federal  contracts,  or  access  to  classified 
material,  but  only  to  the  extent  that  the 
disclosure  of  such  materia!  would  reveal 
the  identity  of  a  person  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
person  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  the  Act, 
under  an  implied  promise  that  the 
identity  of  the  person  would  be  held  in 
confidence. 


This  system  has  been  exempted  to 
maintain  the  efficacy  and  integrity  of 
lawful  investigations  conducted 
pursuant  to  the  responsibilities  of  the 
Administrative  Services  Division,  the 
Legal  Services  Staff  and  the  Inspector 
General  in  the  areas  of  law  enforcement. 
Federal  employment  Government 
contracts,  and  access  to  security 
classified  information. 
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SYSTEM  namf: 

Personnel  Security  Files. 

SYSTEM  CLASSmCATION: 

Some  of  the  material  contained  in  the 
system  has  been  classified  in  the 
interests  of  the  national  security 
pursuant  to  Executive  Order  12356. 

SYSTEM  LOCATION: 

Persormel  security  files  are 
maintained  in  the  Personnel  Services 
Division  (NAP),  601  D  Street,  NW., 
Washington.  DC.  Records  relating  to 
violations  of  information  security 
regulations  are  maintained  by  the 
Administrative  Services  Division  (NAS), 
National  Archives  Building.  7th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC. 

CATEGORIES  Of  INO'VIOUAlS  COVliai.;  B'    "■■a 
S>SEM: 

Individuals  covered  by  the  system  are 
employees,  applicants  for  employment, 
and  former  employees  of  NARA.  Also 
included  are  researchers,  experts  or 
consultants,  and  employees  of 
contractors  performing  services  under 
NARA  jurisdiction. 

CATTGCRItS  OF  Bt  CORDS  IH  T.-.f    '..,-.«,-(« 

Personnel  security  files  contuin 
information  such  as  name,  date  and 
place  of  birth,  address,  social  security 
number,  education,  occupation, 
experience,  and  investigatory  material. 
Information  security  files  contain 
records  of  security  violations  which  may 
include  employees'  names  and  positions. 

AUTHOfiTv   FOR   MAi>«TTKA,S,-r    0'    'ME 
SYSTEM: 

Executive  Order  10450.  as  amended: 
Executive  Order  12356;  31  U.S.C.  686: 
and  40  U.S.C,  318  (a)  through  (H), 

BOU1,Mt    uEtS  OF   RtCOHOS,   «.■ -l   f- ■  t.   HtO  tH 
THF  SvSr£M,INCUM>INO  CATEGORIES  OF 
OSIERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  as  a  basis  for  issuance  of 
security  and  ADP  clearance  and  for 
recommending  administrative  action 
against  employees  found  to  be  in 
violation  of  NARA  information  security 
regulations.  The  routine  use  statements 
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ima? 


A  and  F.  described  in  the  appendix 
following  the  NARA  notices,  also  apply 
to  this  system  of  records 

fouciu  AMO  mukcmct*  mm  rromma, 

rarmiVMM,  ACCCSSWtO,  RCTAiMNa.  AND 
WSMtSKM  or  RCCOAOS  IN  !>«  tVtTCM: 

rro«uoc 

Paper  records  in  file  folders  and 

microfiche  in  cabinets. 

I 
ftrrmcvABiurr: 

Paper  records  are  retrieved  manually 

by  name  from  files  that  are  indexed 

alphabetically  and  filed  numerically  by 

location  and  incident.  Microfiche 

records  are  filed  alphabetically  or  by 

social  security  number. 

SAnouAHOS: 

Records  are  stored  in  locked,  alarmed 
room  and/or  three-way  combination 
dial  safes  with  access  limited  to 
authorized  employees.  Information  is 
released  only  to  officials  on  a  need-to- 
know  basis.  I 

RETIMTION  AND  OtS^OSAL: 

Disposition  of  these  records  is  in 
accordance  with  the  NARA  Records 
Maintenance  and  Disposition  Manual. 

SVrrCM  MANAQER<S)  AND  AOOHESS: 

The  official  responsible  for  the 
personnel  security  files  is  the  Director  of 
Personnel  Ser\ices  (NAP).  601  D  Street, 
NW.,  Washington.  DC  (Mailing  address 
National  Archives  and  Records 
.Administration  (NAP)  Wa'shington.  DC 
20408),  The  official  responsible  for  file* 
relating  to  violations  of  information 
Fccunty  reg'ilatnns  is  the  Director  of 
Adminstrative  Services  (N'AS),  "th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC. 

MOT1FKATK>#<  P^OCCOURt: 

Inq'jines  by  individuals  as  to  whether 
the  system  contains  a  rr'^ord  pertaining 
to  themselves  should  be  addressed  to 
the  applicable  system  manager. 

RECOAO  ACCESS  MOCEOURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
applicable  system  manag'^r  and  should 
i.oclude  full  name  (maiden  name  where 
appropriate],  address,  and  date  and 
place  of  birth.  Only  general  inquiries 
r.^y  be  made  by  telephone. 

cotrrtsTiRO  record  procedures: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 

1202. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  infornianis, 
l.iw  enfo'cement  agencies,  other 


Government  agencies,  employees 
references,  co-workers,  neighbors, 
educational  institutions,  and  intelligence 
sources. 

SYSTEMS  EXEMPTED  FROM  CCRTAIM 
PROVISIONS  Of  THE  ACT: 

In  accordance  with  5  U.S.C,  552a 
fk)(l),  lk)(2),  and  (k)(5).  the  personnel 
security  case  files  in  this  system  of 
records  are  exempt  from  subsections 
(c!l3):(d);(el(l);(e)(4)(G).  |H),  and(I): 
and  (f)  of  the  Privacy  Act  of  1974,  as 
.imended.  The  system  is  exempt: 

a  To  the  extent  that  the  system 
consists  of  investigatory  material 
complied  for  law  enforcement  purposes; 
however,  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  the 
individual  would  otherwise  be  eligible 
as  a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosi^e  of  such 
material  would  reveal  the  identity  of  a 
person  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identify  of  the  person  would  be 
held  in  confidence,  or.  prior  to  the 
effective  date  of  the  Act.  under  an 
implied  promise  that  the  identity  of  the 
person  would  be  held  in  confidence;  and 

b.  To  the  extent  the  system  consists  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service,  P'ederal  contracts,  or 
access  to  classified  material,  but  only  to 
the  extern  that  the  disclosure  of  such 
material  would  reveal  the  indentily  of  a 
person  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  person  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  the  Act.  under  an 
implied  promise  that  the  identity  of  the 
person  would  be  held  in  confidence. 

This  system  has  been  exempted  to 
maintain  the  efficacy  and  integrity  of 
lawful  investigations  conducted 
pursuant  to  the  Administrative  Services 
Divisions  and  the  Personnel  Services 
Division's  responsibilities  in  the  areas  of 
Federal  employment.  Government 
contracts,  and  access  to  security 
classiHed  information. 

.^ppendix 

The  following  routine  use  statements 
will  apply  to  National  Archives  and 
Records  Administration  notices  whore 
indicated: 

A.  Routine  Use-Law  Enforcement:  In 
the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 


whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or«order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records,  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

B.  Routine  Use-Disclosure  When 
Requesting  Information:  A  record  from 
this  system  of  records  may  be  disclosed 
as  a  routine  use  to  a  Federal,  State,  or 
local  agency  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
inform.ation,  such  as  current  licenses,  if 
necessary,  to  obtain  information 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit, 

C.  Routine  Use-Disclosure  of 
Requested  Information:  A  record  from 
this  system  of  records  may  be  disclosed 
to  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  conducting  a 
security  or  suitability  investigation, 
classifying  a  job,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

D.  Routine  Use-Grievance,  Complaint, 
Appeal:  A  record  from  this  system  of 
records  may  be  disclosed  to  an 
authorized  appeal  or  grievance 
examiner,  formal  complaints  examiner, 
equal  employment  opportunity 
investigator,  arbitrator,  or  other  duly 
authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the 
United  States  Office  of  Personnel 
Management  in  accordance  with  its 
responsibility  for  evaluation  of  Fdcrcal 
personnel  management.  To  the  extent 
that  official  personnel  records  in  the 
custody  of  NARA  are  covered  within  the 
system  of  records  published  by  the 
Office  of  Personnel  Management  as 
Govemmentwide  records,  those  records 
will  be  considered  as  a  part  of  that 
Govemmentwide  system.  Other  official 
personnel  records  covered  by  notices 


published  by  NARA  and  considered  to 
be  separate  systems  of  records  may  be 
transferred  to  the  Office  of  Personnel 
Management  in  accordance  with  official 
personnel  programs  and  activities  as  a 
routine  use. 

E.  Routine  Use-Congressional 
Inquiries:  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained. 

F.  Routine  Use-NARA  Agents:  A 
record  from  this  system  of  records  may 
be  disclosed  as  a  routine  use  to  an 
expert,  consultant,  or  a  contractor  of 
NARA  to  the  extent  necessary  for  them 
to  assist  NARA  in  the  performance  of  its 
duties. 

G.  Routine  Use-Department  of  Justice/ 
Courts:  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  NARA  is  authorized  to 
appear,  when:  (a)  NARA.  or  any 
component  thereof;  or,  (b)  any  employee 
of  NARA  in  his  or  her  official  capacity: 
or.  (c)  any  employee  of  NARA  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  of  NARA  has 
agreed  to  represent  the  employee:  or  (d) 
the  United  States,  where  NARA 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  snch  records  by  the  Department 
of  Justice  or  by  NARA  before  a  court  or 
adjudicative  body  is  deemed  by  NARA 
to  be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  NARA  determines  that 
disclosure  of  the  records  is  a  use  of  the 
infoiTnafion  contained  in  the  recorils 
that  it,  compatible  with  the  purpose  for 
which  the  records  were  collected. 

H.  Routine  Use-MSPB,  YIKA  and 
EEOC:  Information  from  this  system  of 
records  may  be  disclosed  to  officials  of 
the  .Merit  Systems  Protection  Board  or 
Federal  Labor  Authority,  or  the  Equal 
E.Tiployment  Opportunity  Commission 
when  requested  in  performance  of  their 
authorized  duties. 

Appendix — Addresses  of  Locations 

Wushington.  DC  Metropolitan  Area  Facilities 

National  An.;hive8  Buildi.^g  7th  and 
Pennsylvania  Avenue,  NW.,  Washingion.  DC 
M,.:' ing  Address:  National  Archives  and 
Records  Administration,  Washington,  DC 
20408. 

National  Audiovisual  Center.  8700 
Edg^worfh  Drive.  Capitol  Heights.  MD  20"43- 
3701. 

Office  of  the  Federal  ReRister.  1100  L 
Street,  NW,  Washington,  DC.  Mriiling 


Addres,s;  National  Archives  and  Rt>i  urd.s 
Administr.-ition  (NF).  Washington,  DC  2040a 

Office  of  Federal  Records  CentPrs  1730  K 
Street.  NW.,  WashinRlon.  DC  Mailinp 
Address:  National  Archives  and  RfHorus 
Administration  (NCJ.  Washington.  IX,  204<J«. 

Office  of  Records  Administration  tjOl  D 
Strenl.  NW..  Washington,  DC.  Mailmjj 
Addrf;sg;  National  Archives  and  Recur-is 
Administration  (NI).  Washington.  DC  20408 

IVrsonnt'l  Services  Division.  601  D  Sinr! 
NW  ,  W.ishington,  DC,  Maihn^  Addro<=s: 
NHtional  Archives  and  Reronis 
Administration  (NAP).  Washington,  DC 
20408. 

Pickett  Street  Annex  fMI-WlS  South  da*;!! 
Street,  Alexiindrid,  VA,  Mailing  .■Xciitri'ss: 
Nritinndl  Archives  and  Rerords 
Aflministration.  Washi"?tun.  DC  20408, 

Washington  .National  Records  Center.  4205 
Suill.ind  Road,  Suitiand.  NfD  Mdiiing 
Addres.s  Washington  Nwtionai  Records 
Center,  Washington,  DC  20*09. 

Presidential  Libraries 

Herbert  Hocver  Libmry  Parkside  Drive, 
West  Branch,  \A  523,')8. 

Franklin  D  Roosevelt  Librriry,  259  Albany 
Road,  Hyde  Park.  .NY  12,">38 

Harn,  S.  Truman  Librarv  1200  North 
M(  G>y  Independence.  MO  64050 

Dwight  D.  FJsenhowpr  Library  Southeast 
Fourth  Street.  Abilene,  KS  67410. 

John  F  Kennedy  Library.  Columbia  Point. 
Boston,  MA  0212,S 

Lyndon  Baines  Johnson  Library,  2313  Red 
River  Street,  Austin.  TX  78705. 

Gerald  R,  Ford  Library  10<X)  Boal  Avenue, 
Ann  Arbor.  Ml  48-11)9-2114. 

Cer.ild  R  Ford  Muse.^m.  303  Pearl  Street, 
NW,,  Grand  Rap!.,is.  MI  49.>'i4, 

(immy  Carter  Librarv,  Ore  Copenhill 
Avenue.  Atlanta  GA  3iXi07 

\i\nn  Presidential  Malenais  Project  Slaff. 
845  South  Pickett  Street,  Alexandria.  VA. 
Mailing  Address:  National  Archives  and 
Rernrds  Administration  (NLNP),  Washington, 
DC  2(W'18. 

RedB,^n  l*iesidential  Materials  Stuff,  9055 
E>position  Drive,  lx>i  Angeles.  CA  90034. 

Federal  Records  Centers  and  Regional 
Archives  at  the  Same  Lor^ition 

380  Trapelo  Road,  Waltham,  MA  02154. 

Bull  Jmg  22.  Military  Ocean  Terminal, 
Bayonne,  NJ  07002-5388, 

1557  St.  Joseph  Avenue,  East  Point.  GA 
30344. 

7358  South  Pulaski  Road.  Chicago,  IL  60629. 

2312  East  Bannister  Road,  Kansas  City,  MO 
64131, 

5<J1  West  Felix  Street.  (Mailing  address: 
P  O.  Box  6216),  Fort  Worth,  TX  76115. 

Denver  Federal  Center,  Building  48 
(Mailing  address:  P.O.  Box  25307).  Denver, 
CO  80225. 

1000  Commodore  Drive,  San  Bruno,  CA 
94066, 

24000  Avila  Road.  (Mailing  address:  P.O. 
Box  6719),  Laguna  Niguel.  CA  92677-6719. 

6125  Sand  P^^in^  Way.  NE..  Seattle,  WA 
98115. 

Rfigional  Archives  Not  Located  vniLh  Federal 
Records  Center 

9th  and  .Market  SUvets.  Room  135a 
Philadelphia.  PA  19107. 


Federal  Records  Centers  Not  Located  with 
Regional  Archives 

5000  Wissahickon  Avenue,  Philadelphia. 
PA  19144, 

3150  Springboro  Road.  Dayton,  OH  45439. 

National  I'l  rs.  i  •  t|  Racofds  Center, 
Civilian  Perbunnji  Record*,  111  Winnebago 
Street,  SL  Louis,  MO  63118. 

National  Personnel  Record*  Center, 
Military  Personnel  Records,  9700  Page 
Boulevard.  St,  Louis,  MO  63132. 

|FR  Doc.  89-1 0P86  Filed  5-8-89;  MS  m>| 
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NATIONAL  FOUNDATION  ON  TM( 
ARTS  AND  THE  HUMANITlt  S 

Advisory  Board  on  Arts  Ed.yation; 
Establistimeni 

In  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-«), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  959  (a)(4)).  notice 
is  hereby  given  that  establishment  of  the 
Advisory  Board  on  Arts  Education  has 
been  approved  by  the  Acting  Chairman 
of  the  National  Endowment  for  the  Arts 
for  a  period  of  two  years  from  the  date 
this  Charter  is  filed.  This  committee  will 
make  recommendations  on  the  activities 
and  efforts  being  undertaken  regarding 
recommendations  in  the  report  "Toward 
Civilization";  on  the  development  of 
proposals  for  a  master  plan  for  arts 
assessment  as  part  of  the  National 
Assessment  of  Educational  Progress;  on 
the  development  of  a  plan  to  identify, 
recognize,  and  reward  exemplary  school 
and  district  arts  programs:  and.  on 
reports  to  the  President  and  Congress, 
as  appropriate. 

The  committee  will  report  its 
recommendations  to  the  Chairman  of 
the  Arts  EndowmenL 

The  function  of  this  advisory 
committee  cannot  be  performed  by  the 
Arts  Endowment,  an  existing  advisory 
committee  or  other  means,  such  as 
public  hearing.  Neither  the  agency  nor 
any  existing  advisory  committee 
possesses  sufficient  expertise  or  breadth 
of  representation  to  offer  such  advice. 
Other  means,  such  as  public  hearings, 
are  not  suitable  for  obtaining  the 
necessary  advice.  Therefore,  the 
establishment  and  use  of  this  advisory 
committee  is  in  the  public  Interest. 

This  charter  will  be  Hied  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the  Arts 
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Endowment  and  with  the  Library  of 
Congress. 

MdV  )   1989.  I 

Yvonne  Sabine, 

Dirfctnr  Council  and  Pvnel  Opervlions. 

Satuwa!  Endowment  for  the  .\rts 

|FR  Doc.  89-11046  Filed  5-8-89:  8;45  am) 

KUJMQ  COOC  7M7-01-4I 

Advtoory  Board  on  Arts  Education; 
MMdng 

Pursuant  to  section  10(d)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Advisory 
Board  on  Arts  Education  to  the 
Chairman  of  the  National  Endowment 
for  the  Arts  will  be  held  on  May  22. 
1989,  from  8:50  p.m.-9:50  p.m.  and  on 
May  23,  1989,  from  8:30  a.m. -3:30  p.m  at 
the  Sears  House,  633  Pennsylvania 
Avenue,  NW.,  Washington,  DC 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  policy 
issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433 

May  3, 1989. 
Yvonne  M.  Sabine. 

DirtKtor.  Coiinril  and  Panel  Opervtions. 

\nt:onal  Endowment  hr  the  A  rfs. 

IFR  Doc.  89-1104-  Filed  !>-«-(»:  B:45am] 
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Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10  (aj(:|  of  the 
Federal  Advisor>  Cominitfee  .Act  (Pub. 
L  92^63).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Community 
Foundation  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  lune  7,  1989.  from  9:15  d.m.-5:30 
p.m.  in  Room  714  at  the  Nancy  Hanks  ^ 
Center,  1100  Pennsylvania  .Avenue, 
\W  .  Washington.be  20.506. 

.\  portion  of  this  meeting  wil!  be  open 
to  the  public  on  June  7,  1989  From  9:15 
a  m  -10-00  a.m.  and  from  4:00  p  m.-5:30 
p  m  The  topics  for  discussion  will  be 
pol.cy  is.S'ies. 


The  remaining  portion  of  this  meeting 
on  |une  7,  1989  from  10:00  a.m.-4:00  p.m. 
is  for  the  purpose  of  Panel  review 
discussion,  evaluation,  and 
recommenddtion  on  applicatiuns  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  -Act  of  1965,  as  amended. 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  lc)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  dis,-(bility.  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  .Avenue.  NW., 
Wabhington,  DC  20506,  202/682-5532. 
TTY  202/882-5496  at  least  sf^ven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  202/682-5433. 

May  3  19fi»i 

Yvonne  M.  Sabine. 

Urf'ctor  Council  and  Panel  Operations, 

Sa':onal  Endowment  for  the  Arts. 

(FR  Doc  89-11048  Filed  5-8-89:  8:45  am) 
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Expansion  Arts  Advisory  Panel; 
Meeting 

I'ursu.int  to  section  10(d)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
.Arts  .Advisory  Panel  (Rural  .Arts 
Initiative  Section]  to  the  National 
Council  on  the  Arts  will  be  held  on  Mny 
31,  1989.  from  9:15  a.m. -5. 30  p.m.  in 
Room  714  at  the  Nancy  Hank.s  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  31,  1989,  from  9:15 
a.m.-10:00  a.m.  and  from  4:00  p.m.-5:30 
p.m.  The  topics  for  discussion  will  be 
policy  issues. 

The  remaining  portion  of  this  meeting 
on  May  31, 1989.  from  10:00  a.m.-4:00 
p.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 


applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  202/682-5433. 

May  3, 1989. 
Yvonne  M.  Sabine. 

Director.  Council  and  Pane!  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  89-11049  Filed  5-8-89:  8:45  am) 
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Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10  {a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Services  to  the 
Field  Section)  to  the  National  Council  on 
the  Arts  will  be  held  on  June  1, 1989, 
from  9:15  a.m.-5:30  p.m.  in  Room  714  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  1. 1989  from  915 
a.m.-10:30  a.m.  and  from  4:30  p.m.-5:l0 
p.m.  The  topics  for  discussion  will  be 
policy  issues. 

The  remaining  portion  of  this  meeting 
on  June  1. 1989  from  10:30  a.m.-4:30  p.m. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Founddt'on  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to  section 
(c)|4).  (6)  and  {9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contac'  the 
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Arts  will  be  held  on  June  1.  1989,  from 
9:30  a.m.-6;30  p.m.  in  Room  MO-7  at  the 

KIaM#.«.  LJanL.a  Pantap    1  KVk  Donn a vyivr a  n i a 


1  Type  of  submission,  new.  revision 
or  extension:  Revision. 


For  the  Nuclear  Regulatory  Commission. 
|oyce  A.  Amenta. 
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Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  2050G,  202/B82-5532.  TTY  202/682- 
5498  at  least  seven  (7)  dsy.^  piior  to  the 
meeting. 

Further  inform.3tion  v\ith  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  S-ibine.  .Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/582-5433. 

Md>  3,  I-'I89, 
Yvonne  M.  Sabine. 

Direi^  tor,  Counc  J  arid  Panel  Operations, 

National  Endowment  for  the  Arts. 

IFF  Doc  B9-n050  Filed  5-8-89:  8:45  am) 
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Folk  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10!d!;2j  of  tht- 
Fedcr.d  Advisory  Commi:'!'f>  Act  (Pub. 
L  92-463'i  as  amended,  rof-'.v  is  hereby 
given  that  a  meeting  of  the  F:jik  Arts 
Advisory  Panel  fn  the  .National  Council 
on  the  Arts  will  be  held  on  June  6-9. 
1989,  from  900  a.m.-6:00  p.m  in  Room 
716  at  the  Nancy  Hanks  Center  lion 
Pennsylvania  Avenue,  .N\\' 
Wahsington.  DC  20506. 

A  portion  of  this  meeting  vm!!  be  open 
to  the  public  on  June  8.  1389  from  130 
p.m. -3:30  p.m.  The  topics  for  disf  ussinn 
will  be  policy  issues. 

The  remaining  portion  of  this  meeting 
on  June  6-7, 1989,  from  900  a.m.-fWXt 
p,m  .ind  on  June  8, 1989.  from  900  a.m- 
1:30  p.m.  and  from  3:30  p  m.-600  p.m. 
and  on  June  9,  l'W9.  from  9:00  a. m  -6:00 
p  m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
Febniary  13.  1960.  these  st»ssions  wi!!  be 
closed  to  the  public  pursn.inf  to 
subsection  {cj(4).  (6)  and  (9J1B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  jou  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Spei  )-i\  Constituencies 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5.532, 
TFY  202/62-5496  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  .Advisory  Commtitee 
Management  Otticer,  National 


Endowment  for  the  Arts,  Washington, 

DC  20506.  or  call  202/682-5433. 

Yvonne  M.  Sabine, 

Director.  Council  ond  Pantt  Operations, 
Notional  Endowment  for  the  Arts. 
jFR  Doc.  89-10051  Filed  5-6-89;  8:45  am| 
BILLING  COOe  7S37-«1-M 

Inter-Arts  Advisory  Panel;  Meeting 

Pu»^uant  to  section  10<a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pnb. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Artists  Projects:  New 
Forms  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  May  30-June 
3, 1989.  from  9:30  ajn.-9.»X)  p.m.  in 
Rooms  714  and  716  and  June  4. 1989. 
from  9:30  a.m.-5;00  p.m.  in  Room  716  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meetirig  will  be  open 
to  the  public  on  June  4, 1989  from  9:30 
a.m.-noon.  Tlie  topics  for  discussion  will 
be  guidelines. 

1>?  remaining  portion  of  this  meeting 
i>n  \!,iy  30-June  3. 1989.  from  9:30  a.m.- 
9:00  p.m.  and  June  4. 1989.  from  noon- 
5:00  p.m.  is  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  lo  the  agency  by  grant 
app!i::ant&.  In  at.cordance  with  the 
determination  of  the  Cha;rn.dn 
published  in  the  Federal  Register  of 
February  13.  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (r)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Codp. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OiTice  for  Speria!  Constituencies, 
National  Endowmi-nt  for  the  Arts.  1100 
Pennsylvania  .Avenue.  NW., 
Washington.  DC  205f)6.  202/682-5532, 
TTi'  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  Ne  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Mdn.igemcnt  Ofn.:er.  National 
F.ndijwmont  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

M.,y  -i.  1989. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  t't.e  .\rts. 
|FR  Doc.  89-11052  Filed  5-6-89:  8:45  am  J 
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Office  o(  Public  Partnersnip  A(}visory 
Panel;  Meeting 

Pursuant  lo  section  10(a)|2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  thai  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel  (Stale 
Programs  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
1, 1989,  from  9:00  a.m.-5;30  p.m..  and 
June  2, 1989.  from  9«)  a.in.-li»  p  m.  in 
Room  M-14  at  ihe  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW.. 
Wabhinglon.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
lo  the  public  on  June  1, 1989  from  9.-00 
a.m.-9:30  a.m.  and  from  11«)  a.m. -5:30 
p.m.  and  on  June  2, 1989,  from  9O0  a.m- 
1:00  p.m.  The  topics  for  discuhsion  wdl 
be  policy  issues. 

The  remaining  portion  of  this  meeting 
on  June  1, 1989,  from  9.30  a  m.-llflO  am. 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1905.  as  amp.^ded. 
including  information  given  in 
confidence  to  the  agency  by  gr.int 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 198a  these  sessions  will  be 
closed  lo  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  |9)(B)  of 
section  552b  of  Title  5.  United  Stales 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituences, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202-682-5532, 
TTY  202-682-5496  at  least  seven  (7) 
days  prior  lo  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Commillee 
Management  Officer.  National 
Endowment  for  the  Arts.Washingfon. 
DC  2050a  or  call  202-682-5433. 

May  3.  1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Potiel  Operolions, 

National  Endowment  for  the  Arts. 

|FR  Doc.  89-11053  Piled  5-8-8S:  &4j  am) 
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Tt>e3ter  Artvtsory  Panel-  Mfp»'-T 

Pursuant  to  secUon  lUid)(2)  oi  On; 
Federal  Advisory  Committee  Act  (Pub. 
L  92-}63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Artistic  Advancement 
Section)  to  the  National  Council  on  the 
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A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


proposed  rule  change  from  interested 
persons. 


Corporation  (OCC)  relating  to  payment 
of  the  delivery  fee  are  set  forth  in  OCC 
Rule  1907. 


19990 
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Arts  will  be  held  on  June  1. 1989,  from 
9:30  a.m.-e;30  p.m.  in  Room  MO-7  at  the 
,Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  1,  1989.  from  9i30 
a.m.-10:00  a.m.  and  from  5:30  p.m.-6:30 
p.m.  The  topics  for  discussion  will  be 
policy  and  guidelines 

The  remaining  portion  of  this  meeting 
on  June  1, 1989,  from  10:00  a.m. -5:30  p.m 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  .National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  19G5.  ns  amended. 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February'  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cl  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  .\'W  , 
Washington.  DC  20506.  202-662-5532, 
ITY  202-«82-5496  at  least  .seven  (7) 
days  prior  to  the  meeting 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  2n2-682->T433. 

Mhv  ,3.  1W9 
Yvonne  M.  Sabine. 

Virfctur  Councii  and  Panel  Operations. 

Ma  I  lonn  I  Endowment  for  the  Alts. 

II-TR  Doc  a<i-nn,S4  Filed  V«-e9:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information,  Collection 
Activities  Under  Office  of  Management 
and  Budget  Review 

AQCNCy:  Nuclear  Regulatorv 
Commission  (NRC) 
action:  Notice  of  the  Ofice  of 
Management  and  Budget  Review  of 
information  collection. 


•UMHARY:  The  NRC  has  recently 
submitted  to  the  Office  of  Maniigement 
and  Budget  (0MB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworlc  Reduction  Act  (44  L'.S.C. 
Chapter  35). 


1.  Type  of  submission,  new.  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection; 
"Proposed  Amendments  to  10  CFR  Part 
72  to  Permit  Storage  of  Spent  Fuel  in 
NRC-Approved  Casks  at  Nuclear  Power 
Reactor  Sites" 

3.  The  form  number  if  applicable: 
None 

4.  How  often  the  collection  is 
required.  Once  for  each  power  reactor 
licensee  Once  every  20  years  for  each 
vendor  for  cask  design  approval  and 
reapproval, 

5  Who  will  be  required  to  ask  to 
report:  Power  reactor  licensees, 
whenever  they  store  spent  fuel  under 
the  general  license.  Storage  cask 
vendors,  whenever  they  request  NRC 
approval  for  a  cask  decif^ion. 

6.  An  estimate  of  the  number  of 
responses:  Four  power  reactor  licensees 
per  year  for  the  next  10  years;  on 
average,  one  cask  vendor  per  year  for 
the  nexty  10  years 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  requests;  536  hours 
annually  for  an  estimated  four  power 
reactor  licensees  and  about  2,448  hours 
annually  for  an  estimated  one  cask 
vendor 

8.  The  average  burden  per  response  is: 
An  estimated  134  hours  for  a  power 
reactor  licensee  and  2,448  hours  for  a 
cask  vendor. 

9.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-511  applies:  No. 

10.  Abstract:  The  proposed  rule  would 
amend  10  CFR  Pait  72  to  provide  for  the 
storage  of  spent  fuel  under  a  general 
license  at  reactor  sites  in  casks 
approved  by  NRC.  The  general  license 
would  only  apply  to  holders  of  power 
reactor  operating  licenses.  The  proposed 
rule  also  contains  criteria  for  obtaining 
NRC  approval  of  storage  cask  designs. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW..  Washington,  DC.  Lower 
Level. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer.  Nicolas 
B.  Garcia.  Paperwork  Reduction  Project 
(3510-0132).  Office  of  Manrigement  and 
Budget.  Washington.  DC  20503. 
Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  ]. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  May  1989. 


For  the  Nuclear  Regulatory  Commission. 
|oyce  A.  Amenta, 

Designated  Senior,  Official  for  Infornwtion 
Rpsources  Management. 
[FR  Doc.  89-11103  Filed  &-8-89:  8:45  am]    ' 
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(Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Denial  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Washington  Public 
Power  Supply  System  (license)  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-21,  issued  to  the 
licensee  for  operation  of  the  Nuclear 
Project  No.  2  in  Benton  County, 
Washington.  The  Notice  of 
Consideration  of  Issuance  of 
Amendment  was  published  in  the 
Federal  Register  on  January  29, 1986  (51 
m  3721). 

The  amendment,  as  proposed  by  the 
licensee,  would  remove  Technical 
Specification  (TS)  requirements 
pertaining  to  the  Reactor  Core  Isolation 
Cooling  System.  The  licensee  has  argued 
that  the  automatic  depressurization 
system  in  conjunction  with  the  low 
pressure  emergency  core  cooling 
systems  provides  adequate  backup  to 
the  high  pressure  core  spray  systems. 
The  Commission  issued  an  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  (52  FR  3768, 
February  6, 1987)  in  which  it  declared 
that  technical  specifications  should 
contain  limiting  conditions  for 
operation,  action  statements  and 
surveillance  requirements  for  the 
Reactor  Core  Isolation  Cooling  System 
because  operating  experience  and 
probabilistic  risk  assessment  have 
generally  shown  this  system  to  be 
important  to  public  health  and  safety. 
Therefore  this  amendment  request  is 
denied  on  the  basis  of  the  Commission 
Interim  Policy  Statement. 

By  June  8, 1989  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 


A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Nicholas  S.  Reynolds,  Esq.. 
Bishop,  Cook,  Purcell  and  Reynolds. 
1400  L  Street  NW.,  Washington,  DC 
20005-3502,  and  G.  E.  Doupe,  Esq.. 
Washington  Public  Power  Supply 
System,  P.O.  Box  968,  3000  George 
Washington  Way,  Richland, 
Washington  99532,  attorneys  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  4, 1985,  and 
supplemental  letters  dated  December  5. 
1985  and  August  4, 1986,  and  (2)  the 
Commission's  Safety  Evaluation 
forwarded  to  the  licensee  by  letter  dated 
May  2, 1989,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the 
Richland  Public  Library,  Swift  and 
Northgate  Streets,  Richland, 
Washington  99352.  A  copy  of  item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  .May.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Rol>ert  B.  Samwortli, 

Senior  Project  Manager.  Project  Directorate 
V,  Division  of  Reactor  Projects — ///.  IV.  V  and 
Spec  ial  Projects 
[1  R  Doc.  89-11104  Filed  5-8-89:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

JRelease  No.  34-26778;  RIe  No.  SR-Amex- 
89-9] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.,  Relating  to  a 
Delivery  Fee  for  Delivery  of  Shares  to 
Equity  Index  Participation  Holders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Fjcchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  17, 1989,  the  American 
Slock  Exchange,  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  scb';it  comments  on  the 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  establishing  a  delivery 
fee  under  Amex  Rule  905F  of  $.02  per 
share  to  be  paid  in  connection  with 
delivery  of  shares  to  Equity  Index 
Participation  ("EIP")  holders  in 
connection  with  exercise  of  the 
"delivery  privilege." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Comt,;ission. 

n.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

(1)  Purpose 

The  Commission  has  approved  the 
Amex's  proposal  to  trade  EIPs  based  on 
the  S^P  5CX)  Index  and  the  Major  Market 
Index  (File  No,  SR-Ame\-*8-10; 
Securities  Exchange  .-\ct  ReleasQ.No. 
26709.  April  11.  1989).  Under  Ame::  Rule 
905F.  EIP  holders  are  permitted  to 
exercise  the  'delivery  privilege"  once 
each  quarter  (prior  to  the  third  Friday  of 
March.  June.  September  and  December) 
and  thereby  receive  physical  delivery  of 
shares  of  the  component  stocks  included 
in  the  index  (subject  to  certain 
restnctions  specified  in  Rule  905F).  The 
"delivery  privilege  "  is  permitted  for  EIP 
holders  that  submit  notice  of  exercise  of 
the  minimum  number  of  EIPs — the 
"delivery  unit" — specified  by  the 
Exchange  for  exercise  of  the  "dehvery 
privilege"  [i.e..  50.000  EIPs  per  delivery 
unit  for  the  SikP  500  Index,  and  25.000 
EIPs  per  unit  for  the  Major  Market 
Index). 

Rule  flO.'jF  provides  that  the  holder 
exercising  the  "delivery  privilege"  shall 
pay  a  dehvery  fee.  established  by  the 
Exchange  from  time  to  time,  to  the  party 
making  physical  delivery  of  the  shares. 
Procedures  of  the  Options  Clearing 


Corporation  (OCC)  relating  to  payment 
of  the  delivery  fee  are  set  forth  in  OCC 
Rule  1907. 

The  delivery  fee  is  a  service  fee  to 
compensate  persons  holding  short 
positions  and  physical  delivery 
facilitators  required  to  make  delivery  of 
shares  to  EIP  holders  for  costs,  including 
transaction  charges,  which  can 
reasonably  be  expected  to  be  incurred 
by  short  positions  or  facilitators  in 
making  delivery.  In  addition,  the 
delivery  party  may  incur  some  market 
risk  in  the  event  that  such  party  is 
required  to  purchase  index  stocks  on  an 
exchange  or  in  the  over-the-counter 
market  and  is  unable  to  purchase  such 
stocks  at  the  opening  price,  which  is  the 
price  upon  which  the  liquidating  index 
value  in  respect  of  a  particular  class  of 
EIPs  is  derived.  A  fee  of  Sj02  per  share  is 
competitive  with  fees  currently  paid  by 
large  institutional  investors  in 
connection  with  trading  of  stock  index 
portfolios. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6{b)5  in  particular  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  section  6(b)(4)  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Exchange  members  and  other 
persons  using  Exchange  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 
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IV.  Solicitation  of  Commeots 

lpien?.sted  perstms  ar?  invited  to 
submit  written  duta,  views  and 


Exchange  A.t  Release  No.  24563,  June  5, 

19b"|  and  bv  pubhcation  in  the  Federal 
Register  (52  FR  22889.  June  16,  1987).  The 


majority  vote  would  have  the  power  to 
suspend  trading  in  securities  on  the 
Exchange.  Amendment  No.  1  clarifies 
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Self-Regulatofy  Organizations;  Order 
Approving  Proposed  Rule  Change  By 


side  has  submitted  an  instruction  to 
cancel  a  compared  trade  or  if  both 
cancellation  requests  do  not  match  the 
original  trade  instructions,  GSCC  will 


a  member  from  using  the  cancellation 
feature  !o  negate  its  obligation  to  settle 
a  trade  it  made,  but  later  wishes  to 

dishonor. 
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IV.  SoUcitation  of  Comineats 

IrtfrpHted  persons  are  invited  to 

SLb'r  t  wf.tlfn  data,  v;*'vvs  and 
arjiurnents  concf  mms;  the  foregoing 
PiTbona  muk.;nH  v\-rittpn  sutdnissians 
sh<M:i'l  file  »iK  copies  thereof  with  the 
S<"-'ftary,  Secur:t'f's  and  F.xr,hi<n^<» 
Ccrrmii'sioa  4'><J  Fifth.  Stnrt.  N\V.. 
U  dsC.n^^ton.  DC  20549.  Ccfiies  of  the 
sjbrr.i.'J'iion.  <i:i  .subsequen!  amendments, 
d!  vsrtten  statements  wr-i  re.sp°ct  to 
the  -^'tipostfd  pac  cha:'-''  '."i.'.t  are  f.ied 
with  tne  Q.>mm.9'<K)n,  nn  '.  all  wrttfMi 
ci;r":Tiuriica!ioii.s  reiat.ng  tr)  the  proposed 
ni!e  change  between  the  CoT.mission 
am!  any  person.  othtT  thjn  th(j*e  that 
mas  he  withheiti  fnjm  tn<'  pubtie  in 
accordance  w.th  the  pw,  -.ions  (.f  5 
U  S  C.  552.  will  tie  av;u:,:..;le  f')r 
i.nsp<xtion  dnd  copyir,^  m  tiie 
Commission  s  Put'iic  K<''>:rt?iice  S«'r.tion, 
4»  Fifth  Slreet.  NW..  V\  ashington.  DC 
205  ;9.  Copies  of  such  fiiin.g  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  cf  thf  Amex.  All 
submLssions  shoald  refer  to  the  file 
nuir.bcr  in  the  Cuption  above  and  should 
be  submitted  by  May  30,  V.m. 

F(ir  the  Commission  by  the  Unision  of 
Market  Regulation,  pursuant  to 
deieg'ited  au'honty^ 

Dd'pii.KUy  2.1988  , 

(onathan  G.  Katx. 

Se^  rffary 

|FR  I><H.  a9-1(JHfl7  Filed  S-ft-S*  8:4.'"'  am| 
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SeH-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Clarifying  AmendmenU  to  Various 
Rules  of  the  Board  of  Governors  of 
the  Boston  Stock  Exchange 

1.  Introduction 

On  September  22, 1988.  the  Bt»*ton 
Slock  Exchange,  Inc.  (  BSE "  or 
"Exr  hange")  submitted  to  the  Securities 
and  Exchange  Commission 
(Commission"  or  "SEC),  pursuant  to 
Sef-tion  19fbl(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act')'  and  Rule 
196-4  thereunder,*  a  proposed  rule 
chaiy?e  designed  to  update  certain  of  the 
Rules  of  the  Exchange's  Board  of 
Governors  and  eiirrunate  outdated 
malenal  Iherem.  Amendment  No.  1, 
submitted  by  the  BSE  on  April  10,  l^m 
adds  clarifying  amendments  to  the 
original  filing. 

.\otice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 


iiL:,S.C'8«:h«H 

r  r>i*  24J1  ■.«>-» 


Exchange  Ai.t  Release  No.  24563.  June  5, 

14b")  and  bv  publication  In  the  Federal 
Register  [5.:  FR  228ti9,  June  16,  1987),  The 
Commission  rfceivfd  no  comments  on 

the  proposf'd  rale  chur.ge- 

11.  Description  of  the  Proposal 

Oo  luly  24,  iy»i6.  the  BSE  Board  of 
Governors  approved  revi.sions  to  certain 
of  its  Rules  The  proposed  amendments 
clarify  and  update  sever'il  areas  of  the 
BSE  rules.,  including  tne  dufiaitional 
section  and  rules  pe'^uming  to  dealings 
on  the  exchange.  1  he  first  category. 
"Definitions' ,  includes  inter  alia 
proposed  changes  and  clarifying 
amendments  to  the  F\;  hange  s 
definition  of  the  terms    Board  of 
Governors",  "Floor  Officials", 
"Member",  und  "Control".  Tlie  changes 
also  set  forth  the  power  of  Floor 
Officials  to  supervise  active  openings 
and  unusual  situations.  With  respect  to 
the  proposed  definition  of  "control', 
Amendment  No.  1  clarifies  that  the 
Exchange's  definition  of  "control"  is 
limited  in  its  application  to  Exchange 
Ru!es  and  therefore  will  have  no 
application  outside  the  limited  province 
of  the  BSE's  Rules.  Amendment  No.  1 
also  adds  a  definition  of  "person"  to  the 
Exchange  8  roster  of  defined  entities. 

The  proposed  rule  change  would 
define  certain  bids  and  offers  as 
specified  orders,  including,  for  example. 
"All  or  None  Orders  ",  "Fill  or  Kill 
Orders".  "Market  Orders'",  and  "Not 
Held  Orders".  Amendment  No,  1 
clarifies  that  the  making  of  "all  or  none"" 
bids  or  offers  is  prohibited  in  stocks. 
.■\mendment  No.  1  also  clarifies  that  a 
spe<;iali8t  may  not  accept  "not  held  " 
orders 

The  second  category  of  revisions 
under  the  proposed  rule  change  falls 
under  the  rubnc  of  '"Dealings  on  the 
Exchange  ".  The  proposed  rule  change 
inter  alia  specifies  that  only  BSE- 
approved  securities  may  be  traded  on 
the  Exchange.  The  rule  change  also  sets 
the  settlement  dates  for  contracts  made 
on  the  Elxchange.  as  well  as  makes 
riarifying  amendments  to  the 
Exchange  s  'ules  of  pnonty  and 
precedence  Moreover,  for  ease  of 
reference,  the  proposed  rule  change 
inroporates  into  the  Exchange's  rules 
Commission  Rule  llAcl-1,  which 
governs  the  dissemination  of  quotations 
for  reported  secunties  The  proposed 
rule  change  also  adds  a  variety  of 
interpretations  regarding  the  duties  of 
specialists  and  members  with  respect  to 
their  order  handling  activities. 

The  rule  change  would  also  establish 
a  procedure  to  suspend  and  resume 
trading  in  all  secunties  as  appropriate. 
Under  this  procedure  the  Chairmar\. 
Vice  Chhirman  and  Floor  Ckjvemors  by 


majority  vote  would  have  the  power  to 
suspend  trading  in  securities  on  the 
Exchange.  Amendment  No.  1  clarifies 
that  the  new  authority  to  suspend 
trading  extends  to  "any  and  all "  BSE- 
listed  securities,  but  only  where 
appropriate  "in  the  public  interest"'.  If 
the  suspension  would  continue  for  more 
than  one  day,  a  special  meeting  of  the 
Board  of  Governors  would  have  to  be 
called.  Finally,  the  proposed  rule  change 
\vot:!d  clarify  the  availability  to 
members  cr  member-organizations  of 
minutes  or  other  rrcords  of  the  Board  of 
Governors  in  connection  with  a 
disciplinary  action  taken  against  such  a 
member  of  member-organization. 

III.  Discussion  aod  Coaclusioa 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  More 
specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b){5j  of  the 
Act,  which  requires  exchange  rules  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and  protect 
investors  and  the  public  interest  The 
Commission  agrees  with  the  BSE  that 
the  proposed  rule  change  eliminates 
outdated  and  duplicative  material, 
thereby  clarifying  existing  Exchange 
Rules.  Moreover,  the  new  provisions 
should  similarly  serve  to  clarify  and 
establish  existing  BSE  policies  and 
procedures,  such  as  procedures  for  the 
suspension  of  trading,  not  previously  set 
forth  in  the  Exchange's  published  Rules. 
We  note  also  that  the  Commission 
received  no  comments  from  either  BSE 
members  and  member  organizations  of 
BSE-listed  companies  concerning  these 
proposed  rule  dianges.  Accordingly,  the 
Commision  views  as  appropriate  the 
Exchange's  revisions  to  the  Rules  of  its 
Board  of  Governors. 

It  is  Therefore  Ordered  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  rule  change  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.* 
lonathan  G.  Katz. 
Secretory. 
[FR  Doc  89-11100  Filed  5-8-89:  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  By 
the  Government  Securities  Clearing 
Corp-  Regarding  Cancellation  of  Trade 
Data 

April  28, 1989. 

On  March  9, 1989,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  fded  a  proposed  rule  change 
(File  No.  SR-GSCC-89-2)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("the  Act "),'  to 
authorize  GSCC  to  enhance  its 
comparison  system  by  implementing  a 
trade  cancellation  feature.  On  March  24. 
1989,  the  Commission  published  notice 
of  the  proposed  rule  change  in  the 
Federal  Register  to  solicit  comments 
from  interested  persons.*  To  date  no 
comments  have  been  received.  This 
Order  approves  the  proposal. 

L  Description 

The  proposed  rule  change  amends 
GSCC's  rules  which  authorizes  GSCC  to 
implement  a  trade  cancellation  feature 
as  part  of  its  comparison  system.  The 
proposal  will  allow  members  to  cancel 
an  uncompared  trade  or  delete  such 
trade  data  and  replace  the  deleted  data 
with  corrected  data  by  submitting  the 
appropriate  instruction  to  GSCC.  The 
proposal  also  will  allow  members  to 
cancel  compared  trades,  but  only  if  both 
parties  to  the  trade  submit  matching 
cancellation  requests. 

Members  may  submit  cancellation 
instructions  as  part  of  their  daily  trade 
information  submission  to  GSCC  by 
magnetic  tapes,  terminal  transmissions, 
or  computer-to-computer  linkages.  All 
trade  data  will  come  into  GSCC  through 
Data-track,  a  system  which 
automatically  copies  the  member's 
transmission  for  GSCC's  on-site  records 
and  for  storage  at  an  off-site  location 
before  processing  the  request.  This  will 
ensure  the  preservation  of  both  the 
original  trade  submission  and  the 
cancellation  instructions. 

Before  cancelling  an  uncompared 
trade,  the  cancellation  instructions  must 
contain  the  same  terms  as  the  original 
trade  submission,  as  well  as  the  unique 
identification  number  assigned  to  that 
trade  by  GSCC.  To  cancel  a  compared 
trade,  both  parties  to  the  trade  must 
submit  cancellation  requests.  Those 
requests  must  match  the  original  trade 
instructions,  including  the  unique 
identification  number  assigned  to  that 
trade.  If  by  the  end  of  the  day  only  one 


side  has  submitted  an  instruction  to 
cancel  a  compared  trade  or  if  both 
cancellation  requests  do  not  match  the 
original  trade  instructions,  GSCC  will 
not  cancel  the  original  trade  and 
instead,  GSCC  will  reject  the 
cancellation  instruction  and  will  delete 
the  cancellation  request  from  the 
system.  Each  day  GSCC  will  provide 
members  with  a  list  of  the  trades  that 
were  cancelled  and  any  cancellation 
requests  that  were  submitted  but  not 
implemented  as  part  of  GSCC's  daily 
trade  reports.  Only  the  party  that 
submitted  a  cancellation  request  for  an 
uncompared  trade  would  receive  notice 
of  the  cancellation  because  the  alleged 
contra  side  never  submitted  trade  data 
for  this  cancelled  uncompared  trade. 

n.  GSCC's  Rationale 

GSCC  believes  the  proposal  is 
consistent  with  section  17A  of  the  Act 
because  it  will  provide  members  with 
the  ability  to  correct  errors  in  trade 
data.  GSCC  believes  that  this  trade 
correction  feature  will  enhance  the  trade 
resolution  process,  increase  the  number 
of  compared  trades,  and,  thereby, 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

III.  Discussion 

The  Commission  believes  that  tlie 
proposal  IS  consistent  with  section  17A 
of  the  Act  because  it  will  assist  GSCC  in 
fulfilling  its  responsibility  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  government  securities 
trades.  The  Commission  agrees  with 
GbCC  that  the  trade  correction  feature 
will  enhance  the  trade  resolution  to 
process  and  thus  increase  the  number  of 
compared  trades. 

The  Commission  believes  th.it  certain 
safeguards  are  necessary'  to  assure  that 
the  cancellation  feature  does  not  affect 
adversely  GSCC's  ability  to  safeguard 
securities  and  funds  within  its  custody 
or  control,  GSCC  has  designed  the 
cancellation  feature  to  pre\ent  a 
member  from  refusing  to  honor  its 
trades,  while  allowing  a  member  the 
flexibility  to  correct  its  errors  A 
member  unilaterally  can  cancel  any 
uncompared  trade  it  submitted,'  but 
cannot  cancel  a  compared  trade  unless 
the  contra  party  also  submits  a 
cancellation  instruction.  Requiring  both 
parties  to  submit  cancellation 
instructions  lo  cancel  compared  trades 
is  an  important  safeguard  that  prevents 


'  S«e  17  CFR  aea30-^(«tf44i. 


'  ISUSC.  788(bt(l) 

•  See  Securitie*  Exchangf  Act  Relpuse  No  20W1 
(March  17, 1989).  64  FK  12304  [.Miirch  24.  1989J. 


'  Thf  canrt-liaiion  featur*  allows  a  memtwr  lo 
c-ancel  incorrect  trade  data  which  result!  in  an 
uncompaivd  trsdc  and  ^ubml!  correct  trade  data 
which  presumably  will  match  the  trade  data 
submitted  by  the  contra  side  and  create  a  matched 
trade. 


a  member  from  using  the  cancellation 
feature  to  negate  its  obligation  to  settle 
a  trade  It  made,  but  later  wishes  to 
dishonor. 

The  proposal  also  creates  an  audit 
trail  This  audit  trail  allows  a  member  to 
know  which  cancellation  instructions 
were  implemented  and  which 
instructions  were  not  implemented.  The 
Commission  believes  that  the  audit  trail 
IS  an  important  feature  to  assure  that 
members  have  the  necessary 
information  to  independently  assess  the 
integnty  of.  not  only  GSCCs  system,  but 
their  own  in-house  systems. 

IV.  Conclusion 

It  js  therefore  Ordered  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  nile  change  (File  No.  SR- 
GSCC-«»-2)  be.  and  hereby  is, 
approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G  Katx, 

>,  ,    ',  ;,, , 

IFR  I  >.      H  -     r»98  Filed  5-^-«-.  8:45  am) 

BILUNG  coot  K1»-«l-« 


■[Ret.  No.  34-?e776,  f  tie  No    SR^NASO-**- 
15! 

Self-Regulatory  Organliattons 
Proposed  Rule  Change  by  Nationa 
Association  of  Securities  Dealers  iii, 
Relating  to  Registration  of  Principals 
and  Representatives 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  23. 1989  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  and  an 
amendment  thereto  on  April  25, 1989  as 
described  in  Items  I.  II,  and  QI  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Sobetaoce  of 
tlie  Proposed  Rule  Change 

The  NASD  has  proposed  amendments 
to  Schedule  C  to  the  By-Laws  that  would 
require  members  to  submit  applications 
for  and  maintain  the  registrations  of 
only  such  persons  who  intend  to  engage 
or  are  engaged  in  the  investment 
banking  or  securities  business  for  U.e 
members.  The  full  text  of  the  proposed 
rule  changes,  with  the  proposed 
additions  italicized,  read  as  follows: 


i  WW 
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Schedule  C  of  the  NASD  By-Laws 

II 

REGISTRATION  OF  PRINCIPALS 

(1)  Registration  Rdquircmtr.'.s 

(a)  All  Principals  Musi  be 
Ke^i'»ti'red— All  ppr»<-)ns  (associated 
with)  fn<<cg''ii  or  tn  he  ensaf;pd  in  the 
irve'^tment  banking  or  sei'untips 
business  of  a  meniber  who  are  to 
function  as  pnnr-pals  shall  be  registcrrd 
as  such  with  the  Corporation  in  the 
cat'^<?ory  of  rpgistration  apprrjpn.i'e  to 
the  function  to  be  performed  as 
specified  in  Part  II.  section  (2)  hereof. 
Bf  fore  their  registrations  can  become 
effective,  they  shall  pass  a  Qualification 
R.Kamination  for  Principals  appropriate 
to  the  category  of  registration  as 
specified  by  the  Board  of  Governors.  A 
member  shall  not  maintain  a  principal 
rrgistratwn  with  Lhe  Corporation  for 
any  person  (i)  who  is  no  longer  active  m 
the  member's  investment  banking  or 
securities  business,  (ii)  who  is  no  longer 
functioning  as  a  principal,  or  (in)  where 
the  sole  purpose  is  to  avoid  the 
examination  requirement  prescribed  in 
section  (11(c)  hereof.  A  member  shall 
not  moke  application  for  the  registration 
of  any  person  as  principal  where  there 
IS  no  intent  to  employ  iuch  person  m  the 
member's  investment  banking  or 
securities  business.  A  member  may. 
however,  mauUam  or  make  application 
for  the  registration  as  a  principal  of  a 
person  who  performs  legal,  compliance. 
internal  avdit,  or  similar  responsibilities 
for  the  member  or  a  person  engaged  in 
the  inrestment  banking  or  securities 
business  of  a  foreign  securities  affiliate 
or  subsidiary  of  the  member. 


Ill 

REGISTRATION  OF 
REPRESENTATIVES 

(1)  Registration  Requirement 

(a)  AH  Representatives  Must  be 
Registered — All  persons  (associated 
wtth)  engaged  or  to  be  engaged  in  the 
investment  banking  or  securities 
business  of  a  mejaber  who  are  to 
fuoclioQ  aa  repreaentatives  ihaii  be 
regiatered  as  such  with  the  Corporation 
in  the  category  of  registration 
appropriate  to  the  fiuactioa  to  be 
perfonaed  as  specified  in  Part  lil. 
section  (2)  bereof.  Before  thetf 
registration  can  become  effective,  they 
shall  pass  a  Qualificatiofi  Exanuoation 


for  Representatives  appropriate  to  the 
category  of  registration  as  specified  by 
the  Board  of  Governors.  A  member  shall 
not  maintain  a  representative 
registration  with  the  Corporation  for 
any  person  (i)  who  is  no  longer  active  in 
the  member's  investment  banking  or 
securities  business,  (ii)  who  is  no  lonper 
functioning  as  a  representative,  or  (in) 
where  the  sole  purpose  is  to  ovoid  the 
examination  requirement  prescribed  in 
section  (2)(c)  hereof  A  member  shall 
not  make  application  for  the  registration 
of  any  person  as  representative  where 
there  is  no  intent  to  employ  such  person 
in  the  member's  investment  hanking  or 
securities  business.  .4  member  may. 
hov^Tver  maintain  or  make  application 
fur  the  registration  as  a  representative 
of  a  person  who  performs  legal, 
compliance,  internal  audit,  or  sim.ilar 
reponsibililies  for  the  member,  or  a 
person  who  performs  administrative 
support  functions  fur  re^^istered 
personnel,  or  a  person  engaged  in  the 
investment  banking  or  securities 
business  of  a  foreign  securities  affiliate 
or  subsidiary  o*  the  member. 


II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Comoiission.  the 
NASD  included  statements  concerning 
the  purpose  ot  and  basis  for,  the 
proposed  rule  chan^  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (AJ.  (Bl,  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 

Charge 

In  response  to  certain 
recommendations  of  the  NASD 
Regulatory  Review  Task  Force,  the 
Qualificatjons  Committee  of  the  NASD 
Board  of  Governors  has  undertaken  to 
review  the  NASD  qualification  system 
and  to  consider  additional  means  to 
mamtam  an  appropriate  level  of 
knowied^ge  and  professionalism  for 
persons  associated  with  NASD 
members.  This  review  has  not  only 
addressed  the  adec|aacy  of  existing 
NASD  quabfications  standards,  but  has 


also  considered  issues  relating  to  the 
need  to  afford  reasonable  assuranco  to 
the  investing  public  that  registered 
persons  remain  knowledgeable  about 
products  and  services  available  to 
investors,  as  wt'll  as  applicable  rules, 
regulations,  and  policies  governing  the 
investment  banking  and  securities 
business. 

The  NASD  proposes  to  amend  Part  II, 
section  k(1)(a)  and  Part  III,  section  (l)(a) 
of  Schedule  C  to  the  By-Laws  to  require 
that  members  register  only  persons  who 
are  engaged  or  will  engage  in  the 
investment  banking  or  securities 
business  on  behalf  of  the  member  in  the 
capacities  of  principal  and 
representative.  The  proposed  rule 
change  would  specifically  prohibit 
members  from  maintaining  registrations 
for  persons  who  no  longer  function  as 
principals  or  representatives  of  the  firm 
and  who  no  longer  are  active  in  the 
member's  investment  banking  or 
securities  business,  or  who  wish  to 
avoid  the  reexamination  requirement 
applicable  to  persons  who  are  not 
registered  for  more  than  two  years. 

Members  also  would  be  prohibited 
from  sponsoring  an  application  for 
registration  where  there  is  no  intent  to 
maintain  the  applicant's  employment 
with  the  member  after  examination.  The 
NASD  believes  this  rule  change  is  fully 
consistent  with  the  historic  intent  of  the 
qualification  and  registration  program 
and  that  the  proposed  rule  change  is 
necessary  to  prevent  such  unacceptable 
practices  as  "parking"  registrations  and 
using  NASD  membership  to  gain  a 
competitive  advantage  in  operating  a 
commercial  traimng  business. 

The  NASD  believes  the  proposed  rule 
change  is  consistcDt  with  section 
15A(bK6)  of  the  Secarities  Exchange 
Act,  as  amended  (the  "Act").  In 
pertinent  part,  section  lSA(bH6) 
mandates  that  the  rules  of  a  national 
securitiea  association  be  designed  to 
prevent  fraudulent  and  manipuiative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest, 
among  other  things.  The  NASD  believes 
the  proposed  rule  changes  are  fully 
consistent  with  the  NASH'S 
longstanding  commitment  to  assuring 
the  investing  public  that  registered 
persons  remain  knowledgeable  about 
products  and  services  available  to 
investors  as  well  as  applicable  rules, 
regulations  and  policies  governing  the 
securities  business. 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  solicited  in 
NASD  Notice  to  Members  88-90 
(November  1988).'  Ten  (10) 
commentators  addressed  the  proposed 
rule  changes.  Two  (2)  commentators 
generally  favored  the  proposal  five  (5) 
commentators  generally  favored  the 
proposals  if  certain  amendments  were 
made  and  three  (3)  generally  opposed 
the  proposal.  Four  (4)  commentators, 
while  not  objecting  to  the  proposals, 
expressed  concern  as  to  the  meaning  of 
the  terms  "actively  engaged  "  (discussed 
below)  and  "representative".  The  term 
"representative"  is  defined  in  subsection 
(l)(b)  of  Part  lU  to  Schedule  C.  One  firm 
indicated  that  it  registers  anyone  who 
has  direct  contact  with  the  public  or 
who  handles  customer  records  or 
accounts.  Another  firm  indicated  that  it 
routinely  registers  non-producing 
personnel  such  as  in-house  legal 
counsel,  compliance  examiners  and 
internal  auditors,  among  others.  Both 
firms  questioned  whether  they  would  be 
precluded  from  doing  so  in  the  future  if 
the  proposed  amendments  were 
adopted.  In  response  to  this  comment 
the  original  proposal  was  amended  to 
allow  a  member  to  maintain  or  make 
application  for  the  registration  of 
persons  who  perform  legal,  compliance, 
internal  audit,  or  similar  responsibilities 
for  the  member. 

A  tb:r(i  rommentator  requested 
c!arif:(dtion  as  to  how  the  NASD  will 
"gauge  whether  an  individual  is  actively 
engaged  in  the  securities  business".  The 
purpose  of  the  proposed  rule  changes,  af: 
stated  in  Notice  to  Members  88-9(1.  is  in 
prevent  "parking"  of  registrations  by 
persons  not  active  in  the  member  s 
business.  Thus,  the  NASD  believes  it  is 
sufficient  if  an  associated  person  is 
involved  in  any  of  the  member's 
securities  activities.  A  fourth 
commentator  noted  that  the  initial 
proposal  would  cause  the  member  to  re- 
register and  requalify  for  examination 
employees  who  were  transferred  out  of 
the  United  States  to  its  p.3rent 
organization  which  was  engaged  in  the 


'  The  NASD  folJcilcil  commfntt  4W  oAer 
proposed  changes  to  Si-hedulc  C  andlhjMe change! 
are  being  filed  separately. 


securities  business  in  )apan,  and  then 
were  lelransferred  to  the  company's 
U.S.  operations.  In  response  to  this 
comment,  the  NASD  amended  its 
proposal  to  allow  for  a  member  to 
maintain  or  make  application  for  the 
registration  of  those  persons  who  are 
engaecd  in  the  investment  banking  in 
securities  fiusiness  of  a  foreign 
securities  affiliate  or  subsidiary. 

Three  (3)  commentators  opposed  the 
proposal,  One  of  these,  a  bank  member, 
made  reference  to  "licenses  niriinlained 
in  reserve"  without  explaining  whrit  this 
means  and  pointed  to  the  confiscation  of 
a  substantial  corporate  investment  if  the 
proposal  is  adopted.  A  reference  was 
also  made  by  this  commentator  to 
"persons  holding  securities  licenses" 
who  "may  be  required  to  have  seruntifs 
licenses  if  Glass-Steagall  is  repenled  or 
other  financial  services  reform 
legislation  passes  in  the  next  Congress". 
T'his  statement  supported  a 
rei  ommendation  that  the  purpow  would 
be  better  served  by  imposins  a 
continuing  education  requirement 

A  second  negative  commentator,  an 
insurance  company  member,  noted  that 
this  proposal  would  require  an 
insurance  company  to  requalify 
individuals  who  are  rot.ited  anionj;  th  ' 
company's  operations  jnd  who  return  to 
the  securities  operation  ,'jftpr  a  two  ye.tr 
period.  This  commentator  cha'lrn^->d 
the  relevancy  of  much  of  ihe  ma'enal  in 
the  exam.inations  and  su,ggpsled  that  it 
is  "unfair  of  the  .NASU  to  place  an 
insurer  in  the  position  of  having  to 
consider  the  possibility  of  retesting  in 
the  context  of  normal  personnel 
derisions". 

TTie  NASD  considered  the  referenced 
statements  of  the  three  commentators 
and  defermined  that  requisite 
knowledge  could  be  best  maintained  in 
the  public  interest  by  requiring  that 
persons  who  are  not  active  in  the 
investment  b.'inkmg  securities  business 
requalify  when  they  determine  to  enter 
or  reenter  the  securities  business. 

Ill   Date  of  Efferliveness.  oi  the 
Proposed  Rule  Ch-iiige  and  Ii'-iins^  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  ddvs  of  su(  h  dale  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

A.  By  order  approve  such  proposed 
rule  change,  or 


P.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  bolidlation  of  t^omiruuij. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissioru 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW„ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princip.i!  office  of  the  NASD.  All 
submissions  sh^uid  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  30. 1989. 

For  the  Commission,  by  Ihe  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  17  CFR  200.30- 
3(a)ll2). 
looathan  G.  Katx. 
Secretary. 

Dated:  May  1. 1989. 
[FR  Doc.  89-l(»99  Filed  S-*-«9;  ft45  ain| 
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SMALL,  BUSINESS  ADMlNtSTRATION 

Reporting  and  RecorOneepi'-q 
RequTpmentR  Under  OMO  P.t'\'if,  *, 

»  c '  i  ON:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

summary:  Under  the  provisions  of  the 
i^^porwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
on  or  before  |une  8. 1989.  If  you  mtend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
O^icer  before  the  deadline. 


ISvvO 


Federal  Register  /  Vol    54.  No    88  /  Tuesday.  May  9,  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  88  /  Tup^lav.  Msv  9 


19«9  /  Nottci- 


]'V'i 


Copies 

Request  for  clearance  (S  F.  B3), 
supporting  statement,  and  other 
documents  submitted  to  O.MB  for  review 
may  be  obtamed  from  the  Agency 
Clearance  Officer  Submit  comme^nts  to 
the  Agency  Clearance  Officer  and  the 
0MB  Reviewer 

ran  FUftTHER  INFORMATION  CONTACT: 
Ai'f'ncy  Clearance  Officer  William 

Cline.  Small  Business  Administration. 

1441  L  Street  NW.,  Room  200, 

Washington,  DC  20416.  Telpphone 

(202)  653-«538 
OMB  Reviewer:  Gary  Waxman,  Office 

oflnformation  and  Regulatory  Affairs. 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503,  Telephone; 

(202)  395-7340 

Title:  Candidate  for  Appointment  to 
SBA.  Advisory  Councils. 

Form  Number:  SBA  Form  89fi 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  seeking  appointment  to 
advisory  councils. 

Annual  Responses:  1,400, 

Annual  Burden  Hours:  1,000. 

Title:  SBA  Sponsored  Procurement 
Fairs. 

Form  Number:  SBA  Form  1674. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  attending  SBA  sponsored. 
procurement  conferences. 

Annual  Responses:  3,000. 

Annual  Burden  Hours:  150. 

Title:  Report  of  Transactions  on  Loans 
Serviced  by  Banks. 

Form  Number  SBA  Form  172 

Frequency:  On  Occasion. 

Description  of  Respondents:  Banks 
issuing  SBA  participation  loans. 

Annual  Responses:  5,400. 

Annual  Burden  Hours:  10,800 

William  Cliiw. 

Chipf.  Administrative  Information  Branch. 
ire  Doc.  89-11095,  Filf-d  >-?-««  ft  >.t  am] 

nuJMG  COOC  n3$-01-M 

Region  III  Maryland  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  111  Advisory 
Council,  located  m  the  geosraphical  area 
of  Baltimore  will  hold  a  public  meeting 
from  3:00  p.m.  to  5:00  p.m.,  un  Thiifsd.u 
May  18.  1989,  at  the  Sheraton  Inn.  1910 
Dual  Highway.  Route  40  West. 
Hagerstown.  Maryland,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 


For  further  information,  write  or  call 
Ch.irles  |  Gaston.  District  Director,  U,S. 
Sm<ill  Business  Administration,  10  North 
Calvert  Street,  3rd  Floor  Baltimore, 
M.ir>lHnd  21202.  ph-me  (301)  902-2054. 
lean  M.  Nowak. 

Director  Office  of  Advisory  Councils. 
May  3. 1989. 
[FR  Doc.  89-11096  Filed  5-8-88;  8:45  am| 
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BDP  Associates,  Ltd.;  Application  for 
License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  Section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (the  Act),  (15 
U.S.C  Ofil,  et  seq].  has  been  filed  by 
BDP  Associates.  Ltd.  (Applicant).  103 
Springer  Building,  3411  Silverside  Road. 
Wilmington.  Delaware  19810.  with  the 
Small  Business  Administration  (SBA). 
pursuant  to  13  CFR  107  102  (1989). 

The  officers,  directors  and  sole 
shareholder  of  the  Applicant  are; 


Name 


Title 


Maf^haii    W     Pagan.    7025    SheaH  President. 

Lane  f^on  A'asnmgton,  PA  19034  Directof 

MowafO   E     Veflin,    lO:"   Arch   Street.  Secretary. 

#3F  Pniidrielphia.  PA  •9'06  Director 

W /<    Keen  Butcher    8*i"    Towanda  Director 

Strpet.  Ptiilaoelptiia.  PA  19118 

BOi     Associates,    l  P  .    21 1     Sociiti  j  So<e 

Broad     Street,     Pruwdetph.,*      PA  '      share- 

lylO'  holder 


BDI  Associates.  LP.  (BDI)  is  a 
Delaware  limited  partnership  whose 
sole  general  partner  is  BDI.  Ltd..  a 
Delaware  corporation  wholly-owned  by 
Marshall  W  Pagaon.  BDl's  original 
limited  partner  is  Enniskillen,  a 
Delaware  corporation  wholly-owned  by 
Butcher  and  Company,  Inc. 

Butcher  and  Company.  Inc..  i,s  owned 
by  Howard  Butcher  (13%).  Jonathan 
Butcher  (13%).  Fuerst  Von  Thum  Und 
Taxis  (38%),  and  others,  each  owning 
less  than  10%  (36%). 

The  Applicant,  a  Delaware 
corporation,  will  begin  operations  with  a 
capitalizaiton  of  $1,000,000,  and  will 
conduct  its  operations  principally  in  the 
states  of  Delaware,  Pennsylvania  and 
New  Jersey. 

Mailers  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 


soundness  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may  on  or  before  June  8, 1989,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington,  DC  20416, 

A  copy  of  this  notice  will  be  published  in  a 
nfvvspiipcr  of  general  circulation  in  the 
Wilmington.  Delaware  arta 
(Catakig  of  Federal  Domestic  Assistance 
Program  No,  59.011.  Small  Business 
Invcst.Tif  nt  Companies) 
Roliert  G.  Lineberry, 
Deputy  .\ssociate  .Administrator for 
l:)\psttni'rit. 

Dated:  April  28.  1W9 

|FR  Doc.  89-11097  Filed  5-8-89;  8;45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  OMB  on 
May  1, 1989 

AGENCY:  Department  of  Transportation 
(DOT],  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  May  1, 1989.  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division.  M-34.  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street.  SW„  Washington,  DC 
20590,  telephone,  (202)  366^735,  or  Gary 
Waxman  or  Edward  Clarke,  Office  of 
Mrinagoment  and  Budget,  Now 
Executive  Office  Building,  Room  3220, 
Washington,  DC  20503,  (202)  395-7340 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 

Slates  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  suhmilted  to  the  Office  ol 
Management  and  Budget  (OMBj  for 
initial,  approval,  or  for  renewal  under 


that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  thai  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordke^'ping  requirements.  O.MB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Infonnalion  Availability  and  Comments 

Copies  of  the  DOT  information 
colIpr:tion  requests  submitted  '0  OMB 
may  be  obtained  from  the  DOT  offirisls 
listed  in  the  "FOR  further  information 
CONTACT"  paragraph  set  forth  above. 
Commen's  on  the  reqc'ests  should  be 
f  )r'.v,ir,;.'d.  dS  q  lickly  as  po^sibl". 
direr  tly  to  the  OMB  offina's  Itst^d  in  the 
"FOR  FURTHER  INFORMATION  CONTACT  " 
paragraph  sti  forth  above  If  you 
antic'pd'e  submitting  substantive 
ccmp.ien's.  but  find  that  more  than  l!i 
days  from  the  date  of  publicanon  are 
needed  to  prepare  then,  please  notify 
the  OMB  officials  of  your  tnieni 
immediately. 

Items  Submitted  for  Re\'Jew  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
May  1, 1989. 

Z?07  Va.  3203. 

OMB  No.:  2125-0040. 

Admipistrotlon:  Federal  Highway 
Administration. 

Title:  Annual  Interstate  Maintenance 
Program. 

Need  for  Information:  To  meet  FHW  A 
requirements  for  each  State  to  certify 
that  the  Interstate  System  is  being 
maintained  in  accordance  with  an 
approved  Interstate  Maintenance 
Program 

Proposed  Use  of  Information:  For 
FHW  A  to  verify  a  State's  certification  of 
Maintaining  the  Interstate  System. 

Frequenrv  Annually. 

Burden  Esiiinate:  500. 

Respondents'  State  highway  agencies. 

Formls):  None. 

Averc^./  Burden  Hours  Per 
Respondent:  The  average  burden  hour 
per  response  for  this  collection  of 
information  is  10  hours. 

DOrA'o.-3204. 

0.\/5.Vo..  2115-0135. 

Administ.'-afioii:  U.S.  Coast  Cuard. 

Title:  Display  of  Plans. 

N-^ed  for  Information:  This 
requirement  is  needed  to  minimize 
danger  to  ship  personnel,  and  damage  to 
the  vessel  in  the  event  of  shipboard  fire, 
flooding  or  other  emergency  siluat  ons. 

Proposed  Use  of  lnformat,nn: 
Shipboard  personnel  will  use  these 
plans  during  routine  servicing  or 


maintenance  of  equipment  and  system. 
as  well  as  under  emerwency  conditions, 
F.xtcrnal  sources,  such  as  firefighters 
v.;il  Hiso  use  these  plans  to  becom*- 
famih'ir  with  the  vessel  and  its  systems 
diinng  emerg'-ncy  sita.iiions 

Frequency:  ReccRtikeeping. 

Burden  Estimate:  437. 

Respondents:  Owners/operators  of 
oceanographic  research  vessels,  large 
passenger  ves^el8,  sailing  school 
vessels,  mubi'e  offshore  drilling  rigs  and 
certain  tankers  and  carj^o  ships, 

Form(s):  None. 

A  verage  Burden  Hours  Per 
Respondent:  .5. 

DOT  No.:  320b. 

OA/SA^o..- 2115-0554. 

Administration:  U.S.  Coast  Guard. 

Title:  Intei^rals  for  Drydocking  and 
Tailshaft  Examinations  on  Inspected 
Vessels. 

Need  for  Information:  This 
information  collection  requirement  is 
necessary  for  the  Coast  Guard  to  insure 
that  vessel  safey  is  not  compromised. 

Pro[Ki:;ed  Use  of  Information:  It  is 
used  to  |1)  evriiuase  the  condition  of  a 
Vf-'ssel  and  to  determine  if  an  extension 
for  dry  dock  examination  can  be  granted 
without  adversely  affecting  the  safety  of 
the  vessel;  |2)  dcterminr  \ne  overall 
condition  oi  a  vessel  s  hull  for  safety 
reasons;  and  (3)  provide  Coast  Gtjard 
wi'h  ready  means  to  determine  to  what 
extent  the  vessel  s  hull  has  deteriorated. 

Frequency:  On  occasion. 

Tofol  Estimott'd  Burden  1145. 

flf'.sp. undents:  Vessel  owners/ 
operators. 

Formlsl'  None. 

Average  Burden  Hours /Rebponse.  4 
reporting;  .25  recordkeeping. 

DOT  No.:  32m. 

OA/5M7..  2115-0086. 

Administration:  U.S.  Coast  Guard. 

Title:  Application  for  Tonniige 
Measurements  of  Vessels. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  as  a  prerequisite  to  \  esst^l 
measurement  for  documenlanon 
purposes.  In  addition,  tne  n formation  is 
needed  to  delegate  aithonty  for  tonnage 
measurement  to  qualified  persons. 

Propijsed  Usp  of  Information:  The 
Coast  Guard  uses  this  information  to  (1) 
establish  a  vessel  s  register  dimensions 
and  tonnages;  and,  (2)  de)pgate  authority 
to  qualified  persons  to  prov  nie  tonnage 
mertsurement  services 

Frequency:  On  occasion. 

Total  Estimated  Burden:  40,955. 

Respondents:  Vessel  owners  and 
agents. 

FormfsJ:  CG-5397. 

A  verage  Burden  Hours  Per 
Respondent:  2.16  hours. 


DOT  No:  3207. 

OMB  No:  New. 

Administration:  DOT,  Office  of 
Inspector  General. 

Title:  Technological  Transfer  of 
Computer  Software,  Urban  Mass 
Transportation  Administration  Transit 
Operators'  Survey.  Questionnaire. 

Need  for  Information:  The  information 
is  necessary  for  the  successful 
completion  of  Audit  Project  #964-002. 
'Technical  Transfer  of  Computer 
Software  Among  Transit  Operators— 
UMTA  • 

Proposed  Use  of  Information:  The 
information  will  be  used  to  evaluate  the 
potential  benefits  of  establishing  a 
clearinghouse  for  the  exchange  of  transit 
software  between  UMTA  grantees. 

Frequency:  One  time  questionnaire 

Total  Estimated  Burden:  800  hours. 

Respondents:  400  transit  operators 
servicing  populations  of  200.0IX)  or  more 

Formlsj:  Queslonnaire. 

A  verage  Burden  Hours  Per 
Respondent:  2  hours. 

DOTNo:Z2:iO. 

OMB  No:  2120-0056. 

Administration:  Federal  Aviation 
Administrabon. 

Title:  Report  of  Inspections  Required 
by  Airworthiness  Directives,  FAR  Part 
39. 

Need  for  Information:  An  AD  is  issued 
when  an  unsafe  condition  is  detected  on 
a  specific  aircraft  type.  If  the  condition 
is  serious  enough,  and  more  inform<ition 
is  needed  to  develop  corrective  action, 
those  aircraft  owners/operators  are 
required  to  report  specific  information  to 
theFAA. 

Proposed  Use  of  Information:  The 
FAA  will  analyze  the  results  of  the 
fuidings  reported  and  determine  if  the 
corrective  action  called  for  in  the  AD 
has  been  sufficient  to  eliminate  the 
unsafe  condition,  and  if  not,  a  new  AD 
to  correct  the  unsafe  condition  will  be 
issued. 

Frequency:  On  occasion. 

Burden  Estimate:  18,750  hours. 

Respondents:  Aircraft  maintenance 
personnel;  Aircraft  owners/operators. 

Formfs):  N/A. 

A  verage  Burden  Hours  Per 
Respondent  5  minutes. 

DOT  No:  321^. 

OMB  No:  2125-0030. 

Administration:  Federal  Highway 
Administration. 

Title:  Outdoor  Advertising  and 
Junkyard  Report 

Need  for  InfonnoUon:  For  the  Stale 
highway  agencies  to  provide  the  FHWA 
with  annual  information  on  the  status  of 
the  highway  beautification  program. 
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Proposed  Use  of  Informatiun:  For 
FKWA  to  administer  and  monitor  the 
control  of  outdoor  advertising  and 
junkyards  as  implemented  by  the  State 
and  mandated  by  Congress 

Frequency:  Annually. 

Burden  Estimated:  6,528  hours 

Respondents:  State  Highway  agencies 

Form(s):  FHWA  1424. 

A  verage  Burden  Hours  Per 
Respondent  0.5  hours. 

DOT  No:  3212. 

OMB  No:  2125-5442. 

Administration:  Federal  Highway 
Administration. 

Title:  Commercial  Driver  Lcensing 
and  Testing  Standards. 

Need  for  Information.  For  Federal 
Highway  Administration  and  State 
OfTicials  to  ensure  that  commercial 
motor  vehicle  operators  meet  the 
requirements  of  49  CFR  Part  383 

Frequency:  On  occasion 

Burden  Estimate:  2.515,628. 

Respondents:  Motor  Carriers 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent:  The  average  burden  hour 
per  response  for  this  collection  of 
information  is: 

a.  For  notification  of  violution.  10 
minutes  per  report, 

b.  Employment  history  15  minutes  per 
response; 

c.  Knowledge  test.  1.5  hours  per  test 
and 

d.  Skills  test,  1.5  hours  per  test 

DOT  No:  2213. 

OMfl,Vo.  2133-0010, 

Administration:  Maritime 
Administration. 

Title:  U.S.  Merchant  Marine  .Academy 
Application  for  Admission  and  Pre- 
Candidate  Questionnaire 

Need  for  Information:  To  document 
requests  for  admission  to  the  US. 
Merchant  Marine  Academy  at  Kings 
Point,  New  York. 

Proposed  Use  of  Infurmatiun:  To 
evaluate  applicant  eligibility  for 
admission  to  the  U.S.  Merchant  Marine 
Academy  at  Kings  Point,  NY. 

Frequency:  Other-one  time. 

Burden  Estimate:  15,000  hours 

Respondents:  Individuals  seeking 
admission  to  the  academy 

Formfs):  KP2-65,  KPa-4. 

A  verage  Burden  Hours  Per 
Respondent:  5  hours.  I 

D07A'o.  3214. 

OMSiVo.  New 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Emergency  Response 
Communication  Standards 

Need  for  Information:  To  improve  the 
emergency  response  information 
requirements  in  the  HMR  in  order  to 


enhance  communication  pertaining  to 
the  safe  handling  and  identification  of 
hazardous  materials  involve  in 
transportation  incidents. 

Proposed  Use  I'f  Information:  To 
assist  emergency  response  personnel  in 
mitigation  actions  at  hazardous 
materials  incidents,  and  to  inform 
earners  and  transportation  facility 
operators  of  the  risks  and  precautions 
associated  with  the  materials. 

Frequency:  Each  shipment. 

Burden  Estimate.  1.500.(XX)  hours 
annually 

Respondents.  Shippers  and  carriers. 

Form(sl:  .None 

Average  Burden  Hours  Per 
Respondent:  1  minute. 

DOT" -Vy;  321 5. 

OWH.Vo,  21 S-* -0034 

Administration:  Research  dnd  Special 
Programs  Administration. 

Title:  Hazardoiis  Materials  Shipping 
Papers 

Need  for  Informatinn:  To  improve  the 
emergency  response  information 
requirements  in  the  HMR  in  order  to 
enhance  communication  pertaining  to 
the  safe  handling  and  identification  of 
hazardous  materials  involved  in 
transportation  incidents 

Prupofied  Use  of  Informalior.:  'io 
assist  emergency  response  personnel  in 
mitigation  actions  at  hazardous 
materials  incidents,  and  to  inform 
carriers  and  transportation  facility 
operators  of  the  risks  and  precautions 
associated  with  the  materials 

Frequency:  Each  shipment 

Burden  Estimate:  6,288,750  hours 
annually 

Respondents:  Shippers  and  carriers. 

Formfs/:  None. 

Average  Burden  Hours  Per 
Respondent:  2  minutes  15  seconds. 

DOT"  jVo  3216. 

0\fB  No:  2138-0018. 

.■\dniinistration:  Research  and  Special 
(Yograms  Administration. 

Title:  Form  251  Report  of  Passengers 
Denied  Confirmed  Space. 

Need  for  Information:  This  report 
supplies  DOT  with  data  to  monitor  air 
carrier  compliance  to  overbooking 
regulations. 

Proposed  Use  of  Information:  Data  is 
used  to  monitor  carrier  overbooking 
practices  and  data  is  released  to  public 
in  consumer  reports. 

Frequency:  Quarterly. 

Burden  Estimate:  1710  hours. 

Respondents:  Uirge  domestic  and 
foreign  air  carriers  that  provide 
scheduled  passenger  service. 

FarmisJ:  RSPA  251. 

.4  verage  Burden  Hours  Per 
Respondent:  3.7  hours. 

DOT  No:  3217. 


OMB  No:  2137-0018. 

Admininstration:  Research  and 
Special  Programs  Administration. 

Title:  Portable  Tank  Inspection  and 
Testing. 

Need  for  Information:  Ascertain 
whether  portable  tanks  have  been 
retested  in  accordance  with  the 
Department's  regulations. 

Proposed  Use  of  Information:  Verify 
portable  tanks  have  not  deteriorated 
due  to  age  or  physical  abuse  to  a  degree 
that  would  render  the  tanks  unsafe  for 
the  transportation  of  hazardous 
materials. 

Frequency:  Approximately  2-5  > cars 
depending  on  the  type  of  test  and 
container. 

Burden  Estimate:  51,220  hours. 

Respondents:  Owners  of  portable 
tanks. 

Formfs/:  None. 

A  verage  Burden  Hours  Per 
Respondent:  4.5. 

DOryVo.' 3218. 

0.\/fl;Vo.  211.5-0113. 

Administration:  U.S.  Coast  Guard. 

Title:  Self-Propelled  Liquefied  Gas 
Vessel. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  compliance  with  U.S.  regulations 
in  46  CFR  154  for  the  design  and 
operation  of  liquefied  gas  ships. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  the  information:  (1)  as 
a  means  to  indicate  compliance  with  the 
standards;  (2)  as  a  vehicle  for 
transmitting  specific  information  on 
special  designs  not  covered  by 
regulations;  and.  (3)  to  obtain 
information  necessary  to  schedule  a 
Letter  of  Compliance  examination. 
Other  requirements  are  used  by  vessel 
personnel  and  Coast  Guard  boarding 
personnel  to  ensure  that  the  vessel 
meets  safety  and  operational  standards. 

Frequency:  On  occasion. 

Burden  Estimate:  4,191. 
Respondents:  Foreign  and  U.S.  flag 
liquefied  gas  carriers. 
Forms:  None. 

Average  Burden  Hours  Per 
Respondent:  1.84  reporting  and  17.06 
recordkeeping. 

DOr.Vo.- 3219. 

O.MB  No:  New. 

Administration:  U.S.  Coast  Guard. 

Title:  Application  for  a  permit  to 
transport  Municipal  or  Commercial 
Waste. 

Need  for  Information  .  To  insure  that 
trash,  medical  debris  and  other 
unsightly  and  potentially  harmful 
materials  are  handled  in  accordance 
with  the  Sure  Protection  Act  of  1988 


Proposed  Use  of  Information:  To  issue 
permits  to  vessel  owners/operators 
transporting  municipal  or  commercial 
waste  in  the  coastal  waters  of  the  U.S. 
The  display  requirements  are  used  to 
identify  those  vessels  authorized  to 
transport  this  waste. 

Frequency:  Once. 

Burden  Estimate:  751. 

Respondents:  Owmers/operators  of 
vessels  transporting  municipal  or 
commercial  waste. 

Form(s):  None. 

A  verage  Burden  Hours  Per 
Respondent:  .91. 

DOT  No:  3220. 

OMB  No:  2120-0021. 

Administration:  Federal  Aviation 
Administration. 

Title:  Certification:  Pilots  and  Flight 
Instructors. 

Need  for  Information:  The  information 
collected  is  needed  to  certify  that  pilots 
and  flight  instructors  have  met  the 
requirements  of  FAR  61. 

Proposed  Use  of  Information:  The 
information  is  used  as  documentation  to 
certify  pilots  and  flight  instructors. 

Frequency:  On  occasic... 

Burden  Estimate:  256,695  hours 
annually. 

Respondents:  Individuals  requesting 
pilot  or  flight  instructor  certification. 

DOr.Vo.- 3221. 

OMB  No:  2120-0085. 

Administration:  Federal  Aviation 
Administration. 

Title:  Certification:  Certinca'ion  and 
Operations  FAR  125. 

Need  for  Information:  The  information 
is  needed  to  document  applicant  s 
eligibility  and  compliance. 

Proposed  Use  of  Information:  The 
information  is  used  as  background  for 
the  issuance  of  operations  specifications 
and  a  certificate. 

Frequency:  On  occasion. 

Burden  Estimate:  28,733  hours 
annually. 

Respondents:  FAR  125  Air  carriers. 

Formfs):  None. 

A  verage  Burden  Hours  Per 
Respondent:  See  breakdown  below 


AiinudI  Appluatior 80  tiours  per  responise 

Changes 2  hours  per  response 

Kl'>!ht  I'lans 2  hours  per  response 

M,inudls 80  hours  per  response 

Revisions  to  Mdnuals  ....  2.5  hcjurs  per  resfxjnse 

Check  Pilot 5  hours  per  response 

Kmergenc  y  Operations  ..  1.5  hours  per  response 
Mechanical  .2  hou.-s  per  response 

Irregulanties. 

l.oad  M.inifest 25  hours  per  response 

Crewmember  Records  .,   4  hours  per  response 

Fh(;ht  Release  Form 1  hours  per  response 

Maintenance  Log  12  hours  per  response 

Entries. 

Report  of  Defects 2  hours  per  response 

Airworthiness  Release...  .1  hours  per  response 


DOT  No:  3222. 

OMB  No:  New. 

.Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Certification:  Survey  of 
Automobile  Dealerships. 

Need  for  Information:  To  identify 
dealerships  that  make  retrofit  kits 
available  to  customers. 

Proposed  Use  of  Information: 
Congress  has  requested  .N'HTSA  to 
provide  information  on  current  and 
future  availability  of  rear  seat  lap/ 
shoulder  belt  retrofit  kits.  These  kits  are 
available  for  purchase  from 
manufacturers  to  consumers;  the  cost 
and  the  willingness  of  dealers  to  install 
these  kits  and  eduate  the  public  on  its 
benefits. 

Frequency  One  time  only. 

Burden  Estimate:  375  hours. 

Respondents:  22,50 

Formfs):  ,\one. 

A  verage  Burden  Hours  Per 
Respondent:  .17  hours. 

Issued  in  Washington.  DC  on  May  1. 1989. 
Robert  |.  Woods. 

Director  of  Information  Resource 

Management 

|FR  Doc.  89-10977  Filed  &-8-89;  8:45  am] 
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Coast  Guard 

I CGD  89-040! 

Chemical  Transportation  Advisory 
Committee  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARV:  The  Chemic  al  Transportation 
Advisory  Committee  (CTAC)  will  hold  a 
meeting  on  Wednesday,  June  7, 1989  in 
Room  2230.  U.S.  Department  of 
Transportation  Headquarters,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
at  4:00  p.m. 
The  agenda  for  the  meeting  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  U.S.  Coast  Guard  Initiatives. 

4.  Presentation  of  new  members. 

5.  Com.Tiittee  activities. 

6.  Subcommittee  reports:  a.  Vapor 
Control,  b  Marine  Occupational  Safety 
and  Health,  c.  Coal  Transportation. 

7.  Future  Subcommittee  Tasks. 

8.  International  Activities. 

9.  Any  other  liusinrss. 
10  Closing  Remarks. 
11.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
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vv  ishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  meml)er  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time 

FOB  FURTHER  INFORMATtON  CONTACT: 

Commander  R.  VV.  Idnner  or  Mrs,  u.  M. 
Anderson.  U.S.  Coast  Guard 
Headquarters  (G-MTH-1).  2100  Second 
Street  SW.,  Washington.  DC  20593  (202) 
287-1577. 

Dated:  May  1.  1989. 
).O.Sipes. 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

(PR  Doc.  89-10978  Filed  S-«-89:  8.45  am) 
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Federal  Aviation  AdmiMstratior 

Environmental  Impact  Stalcmcnl, 
D«ilas/rofl  Worth  International 
Airport;  Dallas  .'Fort  Wo^th,  Tx 

AGENCY:  Federal  Avialion 
Administration  (FAA).  DOT. 

action:  Notice  of  correction  of  date  and 
address  of  scoping  meeting. 

SUMMARY:  This  notice  corrects  the  date 
;i':es8  previously  published  in  the 
F.ulfral  Register.  April  21. 1989.  (54  PR 
16180)  for  a  public  scoping  meeting  to  be 
held  in  Euless.  Texas,  on  May  22. 1989. 
at  the  Euless  High  School  Auditorium. 
Euless,  Texas.  The  date  and  place  of  the 
Euless  meeting  have  been  changed  to 
May  24, 1989.  at  Trinity  High  School 
Auditorium.  The  time  for  the  meeting 
remains  unchanged:  beginning  at  7  p.m. 
There  are  no  changes  in  address  or  time 
for  the  agency  meeting  on  May  22. 1989. 
or  for  the  public  scoping  meeting  in 
Grapevine,  Tevas  on  M;r,'  ?r'  ■'Ofx> 

FOR  FURTHER  INFORMATIOt.  CONTACT: 

Agencies  may  contact:  Ms.  Mo  Keane. 
Airport  Environmental  Specialist.  ASW- 
612B.  Federal  Aviation  Administration. 
Southwest  Regional  Office,  Fort  Worth, 
Texas  76193-0612.  Telephone  (817)  624- 
5606.  Public  may  contact:  Mr.  Jeffrey 
Bunting.  Noise  Compatibility  Planner. 
Dallas/Fort  Worth  International  Airport. 
P.O.  Drawer  DFW.  Dallas/Fort  Worth 
International  Airport,  Texas  76261. 

Dated:  April  25. 1989. 
Gene  L  Faulkner, 

Manager.  Airports  Planning  Branch. 
|FR  Doc.  89-11037  Filed  5-6-89:  8:45  am] 
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PcMtioii  for  EMmptlon:  Summarr  and 


requirements  for  protective  breathing 
equipment  and  training  in  the  use  of  that 
eauipment. 


100-202)  directs  that  NHTSA  conduct  a 
comprehensive  evaluation  of  the 
effectiveness  of  State  motor  vehicle 
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All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  hsted  above  will  be 


On  that  same  page,  in  the  second 
column,  in  the  seventh  line  of  the  last 
full  paragraph.  "MHTA"  should  be 


and  has  had  no  WaKf,  ;n  more  than  34 
years  of  service. 

When  the  Fpripral  oas  ninplinp  nafoHr 
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ISoinnwnr  Notlot  He.  PE-M-191 

Petttion  for  EJiemption:  SumnuM7  and 
Otapoaltlon 

AOCNCV:  Federal  Aviation  i 

Administration  (FAA),  DOT, 
ACTIOh:  Notice  of  petitions  for 
exempbon  recejyed  and  of  dispositioos 
of  prior  petitions. 

aumUAKT.  Pursuant  to  FAA  3 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemptior  (14  CFR  Part 
11),  this  notice  contains  a  sumnuiry  of 
certain  petitions  seeking  relief  from 
•pecifleid  reqiurements  of  the  Federal 
Aviation  Regulations  (14  CFK  Chapter  I), 
dispositions  of  certain  pcuiions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA  » 
regulatory  activities.  Neither  publication 
of  thu  notice  nof  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  Hnal  disposition. 
DATE:  Comments  on  petition*  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  May  29, 1989. 
ftPfmfftf  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administratioa  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-IO). 

Petition  Docket  No _- 

800  Independence  Avenue,  SW.. 
Washington.  DC  20591. 
POM  PUItTHCM  INPOraiATlOM  COMTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  arailable  for  examination  in  the 
Rules  Docket  (ACC-10).  Room  915G, 
FAA  HeadquarttfTS  Building  (FOB  lOA). 
BOO  Independence  Averme.  SW., 
Washii^on.  DC  HRSl:  telephone  (202) 
287-31 3i 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  S  11-27  of 
Part  11  o/  the  Federal  Aviation 
Rfigulations  (14  CFR  Part  11). 

iMued  u  Wubinglun.  DC.  an  M«y  2. 19M 

DiiiliiiTIi hMlliM 

Mamtfter,  Prograwi  Miim^'cnierit  Staff  OfTice 
of  the  ChM!f  CoanseJ. 

FHitioiwr*  for  Exemption 

Docket  No.:  25808 
Petitioner  Regional  Airlinp 
Association 
Regulations  Affected  14  CtH  121.337 

and  121.417(cJ(l) 

DescripUoa  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  s 
member  airlines  a  6-month  extension, 
until  [anuary  6. 1990,  to  comply  with  the 


requirements  for  prutective  breathing 
equipment  and  training  in  the  use  of  that 
equipment. 

Docket  No.:  25464 
Petitioner  Alveska  Air  Service 
Rfguiciions  Affected:  14  CFR  43  3(a) 
Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  oetitioner  to  perform  the  preventive 
maintenance  functions  of  removing  and/ 
or  replacing  the  passenger  seats  and 
seat  belts  of  airr.raft  used  in  Part  135 
operations. 

GRANT.  April  14  I.'m).  Exemption  No. 

50A2 
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National  f«ghway  Traffic  Safety 
Administration 

I  Ooclcet  No.  88-09:  Notice  No.  2] 

Periodic  Motor  Vetiicie  hispection; 
PuMcation  of  Intarim  Final  Study 
Report 

AQENCr.  .National  Highway  Traffic 
Safety  Administration  (NliTSA).  DOT. 
ACTION:  Notice  of  publication  of  Interim 
Final  Study  Report, 

SUMMARY:  This  notice  is  being  issued  to 
announce  the  completion  of  an  interim 
final  report  on  the  effectivenew  of  State 
pe.nodic  motor  vehicle  inspection 
(PNfVI]  prograniK.  T^  action  is  in 
response  to  Congrewional  directioa  and 
reflects  NHTSAs  interest  in  addressing 
the  effectiveness  of  State  periodic  motor 
vehicle  inspection  programs.  hfHTSA 
requests  conunents  on  this  Interim  Final 
Report.  Following  the  dose  of  the 
comment  penod,  NlfTSA  will  pnblish  a 
notice  announcing  the  completion  and 
availability  of  the  Final  Repo.-I. 
DATES:  Comments  on  this  Interim  Final 
Report  are  due  no  later  than  June  8. 
1989 

ADDRESS:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  iic  submitted  to:  Docket 
Section.  Room  5109.  Naswf  Building,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  (Docket  hours  are  8:00  ajn.  to  4;00 
pm.) 

FOR  rvfrmeR  iwiowmatioii  comtact: 
Mr.  {osepb  P.  Gnlio  or  Sam  Luebbert. 
Office  of  Enforcenent  and  Emergency 
Services.  Room  SI  19.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW„  Washington.  DC 
20590.  Mr  Grillo,  (202)  366-1739:  Mr. 
Luebbert,  (202)  366-2676.  . 
SUPPUMEWTAWT  IHPQMAAT10M:  The 
Conference  Report  on  the  Continuing 
Re.soKition  fnr  Fiscal  Year  1988  (Pub.  L 


105-202)  directs  that  NHTSA  conduct  a 
comprehensive  evaluation  of  the 
effectiveness  of  State  motor  vehicle 
safety  inspection  programs  in  (1) 
reducing  highwray  crashes  that  result  m 
injuries  and  deaths,  and  (2)  limiting  the 
number  of  defective  or  unsafe  motor 
v(  hides  on  the  highways.  In  April  1980, 
NirrSA  submitted  a  plan  describing  the 
study  methodology  and  timetable  to 
appropriate  Congressional  committees. 
On  August  22, 1988.  NHTSA  announced 
two  public  hearings  and  invited  the 
.submission  of  written  comments  on  the 
subject.  53  Fed.  Reg.  31951  (1988). 
Detailed  background  information  on 
PMVI  and  on  the  current  study  is 
provided  in  the  August  22,  nobce  and.  in 
the  interest  of  brevity,  will  not  be 
repeated  here,  NHTS.A  held  the  public 
hearings  on  September  27, 1988,  in 
Washington  D.C.  and  on  October  5, 
1988,  in  Lakewood.  Colorado.  NHTSA 
heard  testimony  and  received  written 
comments  to  the  docket  from  sixty-two 
respondents,  induding  States,  national 
organizations,  and  interested 
individuals. 

In  accordaoce  with  Congressional 
direction  and  the  submitted  plaa  the 
interim  final  report  contains  a  review  of 
the  literature:  analysis  of  crash  data: 
assessment  of  current  PMVI  programs; 
and.  a  summary  of  the  public  comments 
received  in  response  to  the  August  22 
Federal  Register  notice  and  at  the  public 
hearings.  A  copy  of  this  interim  final 
report  has  been  sent  to  Congress.  Copies 
of  this  interim  final  report  have  also 
been  sent  to  all  those  who  provided 
comments  and  who  testified  at  the 
public  hearings.  Anyone  else  interested 
in  obtaining  a  copy  of  this  report  may  do 
so  by  requesting  one  from  NHTSA. 
Contact  Mr.  Joseph  P.  Grillo  at  the 
above  address. 

NHTSA  expects  to  submit  a  final 
report  to  Congress  by  June  1989.  \a  order 
to  benefit  from  conunents  which 
interested  parties  and  the  public  may 
make,  we  invite  the  submission  of 
comments  on  the  interim  final  report  All 
comments  submitted  in  response  to  this 
notice  will  be  considered  by  the  agency. 
Following  the  close  of  the  comment 
period,  NHTSA  will  publish  a  notice 
announcing  the  completion  and 
availability  of  the  fmal  report 

It  is  requested,  but  not  required,  of 
interested  persons  that  ten  copies  of 
each  comment  be  submitted.  AH 
comments  must  not  exceed  fifteen  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
suggestions  without  regard  to  the  fifteen 
page  limit.  This  li.Tutation  is  intended  to 
encoiarage  commenters  to  present  thfir 
views  in  a  concise  fashion. 


All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  listed  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  The  agency  will  continue  to 
file  relevant  information  as  it  becomes 
available.  It  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material.  Those 
persons  desiring  to  be  notified  upon 
receipt  of  their  comments  by  the  docket 
should  include  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Issued  on:  May  4, 1989. 
George  L  Reagle, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

[FR  Doc.  89-11101  Filed  5-4-89;  2:28  pm) 
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Research  and  Special  Programs 
Administration 

(Inconsistency  RuUng  No.  !R-27;  Docket 
IRA-44] 

Colorado  Regulations  on 
Transportation  of  Radioactive 
Materials 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Inconsistency  Ruling  No.  IR-27: 
Correction. 

In  FR  Doc.  89-9556  begiiming  on  page 
16326  in  the  issue  of  Friday,  April  21, 
1989.  make  the  following  corrections: 

On  page  16327,  in  the  first  column,  in 
the  small  print  quotation,  the  first  word 
on  the  fourth  line  should  be  changed  to 
"being". 

On  that  same  page,  in  the  third 
column,  in  the  fourth-to-last  line, 
"October"  should  be  spelled  correctly. 

On  page  16331,  in  the  first  column,  the 
second  sentence  of  the  second  full 
paragraph  should  be  changed  to;  "For 
example,  it  may  require  immediate  oral 
or  telephonic  accident/incident  reports 
for  emergency  response  purposes." 

On  page  16332,  in  the  first  column,  in 
the  third-to-last  line,  "occupied"  should 
be  spelled  correctly. 

On  that  same  page,  in  the  second 
column,  on  line  17,  "HRM"  should  be 
changed  to  "HMR". 

On  that  same  page,  in  the  second 
column,  in  the  second  line  of  the  last  full 
paragraph,  "consistent"  should  be 
changed  to  "inconsistent". 


On  that  same  page,  in  the  second 
column,  in  the  seventh  line  of  the  last 
full  paragraph,  "MHTA"  should  be 
changed  to  "HMTA". 

On  that  same  page,  in  the  third 
column,  the  first  sentence  of  the  second 
full  paragraph  should  be  changed  to: 
"Under  these  standards,  the  State  s 
"permit  fee"  (Rule  NT  8(c)  and  the  first 
seven  words  of  NT  8(d))  is  similar  to 
Vermont's  $1,000  fee  for  spent  nuclear 
fuel  shipments  found  inconsistent  in  IR- 
IS, supra,  and  is  itself  inconsistent 
because  it  represents  payment  for  a 
permit  which  has  been  determined 
elsewhere  in  this  ruling  to  be 
inconsistent" 

On  page  16333,  in  the  third  column, 
the  final  paragraph  concerning  appeals 
should  be  in  large  type  face. 

Issued  in  Washington,  DC  on  May  3, 1989, 
Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 

Transportation. 

|FR  Doc,  89-11112  Filed  &-»~H9;  8  45  am) 
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(Docket  No.  e»-2W;  Notice  1] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Petition  for  Waiver 

The  Tennessee  Gas  Pipeline  Company 
has  petitioned  the  Office  of  Pipeline 
Safety  (OPS)  for  a  waiver  from 
compliance  with  the  uprating  limitation 
of  49  CFR  192.553(d)  to  permit  the 
maximum  allowable  operating  pressure 
(MAOP)  of  eight  transmission  line 
segments  of  the  Niagara  Spur  shown  on 
drawings  TO-E11-230B-100-  2A,  3,  3 A. 
5,  and  8  to  be  increased  to  877  psig  from 
the  current  760  psig.  These  line  segments 
are  located  in  four  Class  3  areas  m  Erie 
and  Niagara  Counties,  New  York,  and 
range  from  241  to  3.274  feet  in  length. 

According  to  the  petition,  the  Niagara 
Spur  was  constructed  in  19,54  in 
accordance  with  the  "USAS  B(n,8 
Standard  Code  for  Pressure  Piping.  Gas 
Transmission  and  Distribution  Piping 
Systems."  a  code  of  industry  consensus 
standards  for  the  safety  of  gas  piping 
systems.  Pipe  in  the  Niagara  Spur  is  20 
inches  in  diameter,  and  was 
manufactured  according  to  API 
Standard  5LX  requirements.  Most  of  the 
pipe  is  0.281-inch  grade  X52.  but  there  is 
some  heavier  0.500-inch  grade  X50  at 
road  crossings  and  other  places  The 
Company  does  not  know  the  design 
pressure  of  the  line,  but  the  B31,8  Code 
would  have  allowed  1,053  psig  based  on 
a  design  factor  of  0.72.  The  pipeline  was 
tested  to  1,130  psig  before  operation 
began  in  1954.  The  Company  also  points 
out  that  the  line  is  coated  and 
cathodically  protected  against  corrosion. 


and  has  had  no  leaks  in  more  than  34 
years  of  service. 

When  the  Federal  gas  pipeline  safety 
standards  in  49  CFR  Part  192  took  effect 
in  November  1970,  the  company 
established  760  psig  as  the  MAOP  of  the 
line  under  §  192.6-19  Subsequently, 
population  growth  caused  the  eight 
segments  described  above  to  be  in  Class 
3  locations.  Thereafter   in  1987.  the 
entire  hnc  wa.s  hydr.>s;,-.!ically  tested  lo 
at  least  1,328  psig  for  eight  hours. 
without  leakage,  a  pressure  level 
equivalent  to  slightly  more  than  90 
percent  of  the  0.281 -inch  grade  X52 
pipe's  specified  minimum  yield  strength 
(SMYSj 

I'nder  5|  ]92.,'^>53  and  192.555,  which 
apply  to  increasing  a  pipeline's  MAOP 
luprating),  the  l,32fl  psig  pressure  test 
and  other  steps  performed  by  the 
Company  [including  a  review  of  the 
line's  design,  test  and  operating  history; 
internal  inspection  by  a  smart  pig;  and 
replacement  of  areas  showing  impaired 
serviceability)  made  all  but  the  eight 
Class  3  segments  of  the  line  eligible  for 
operation  at  877  psig  (60  percent  SMYS 
for  the  0,281  inth  grade  X52  pipe).  The 
eight  Class  3  segments  are  restricted 
from  operation  at  this  pressure  by 
5  192.553(d),  which  provides,  in  relevant 
part,  that    a  new  maximum  allowable 
operating  pressure  *  *  *  may  not 
exceed  the  maximum  that  would  be 
allowed  '   *   '  f  i:  h  riew  segment  of 
pipeline  constructed  of  the  same 
materials  in  the  same  location."  In 
accordance  with  S  192.619(a).  the  MAOP 
of  a  new  pipeline  in  a  Class  3  location 
constructed  of  0.281-inch  grade  X52  pipe 
line  that  in  the  Niagara  Spur  may  not  be 
higher  than  731  psig,  or  the  design 
pressure  based  on  a  0.50  design  factor. 

After  the  1,328  psig  presure  test  two 
additional  segments  of  the  Niagara  Spur 
changed  to  Class  3  locations.  In  contrast 
to  the  previous  eight  segments,  these 
two  additional  segments  were  already 
eligible  to  operate  at  877  psig  when  they 
changed  to  Class  3.  Under  S  192.611(a), 
which  allows  some  latitude  in 
determining  MAGI'  when  class  location 
changes  occur,  the  two  additional 
segments  may  operate  at  the  MAOP  of 
877  psig  in  Class  3.  without  regard  for 
the  uprating  limitation  (731  psig)  under 
§  192  553(d). 

in  support  of  its  waiver  request  the 
Company  states  that  the  current  760  psig 
MAOP  is  not  adequate  to  accommodate 
additional  gas  to  be  received  from 
TransCanada  Pipelines,  Ltd.  via  the 
Niaraga  Spur  as  authorized  by  the 
Federal  Energy  Regulatory  Commission 
(Docket  No.  CP  87-131).  This  addiUonal 
gas  can  be  accommodated  either  by 
uprating  the  eight  Class  3  segments  to 


•  1 
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8"'  psij^  or  bv  rcf.icicir^  ;ht'  ei^h* 
segmrnts  with  new  pipe  a'  an  "s^inii'-'  1 
COS!  of  $1.2-1,5  n-,illiur. 

OPS  believes  that  {  192.55:i[d;  shi.u.J 
be  waived  to  pcrmjl  the  proposed 
upratiiii?.  because  the  ei^ht  Cass  3 
■^r^mcRts  are  not  materuiiiy  differen' 
with  respect  to  desi>jn.  conntTuctioii. 
test,  operation,  maintenance,  and  Ifjik 
history,  from  the  twxj  olher  CUs6  J 
stTjments  in  the  wme  line  that  are 
eligible  for  an  MAOP  of  a77psig.  The 
d:st.nj;uiahing  factor  is  mereiy  the  timir.>: 
of  the  1.32a  p««g  qualifying  pressure  test 
and  odicr  steps  required  for  uprating 
Hdd  uprating  been  performed  t)efore  the 
eight  segments  changed  to  Clas*  3.  the 
segments  could  have  been  confirmed 


i.:-:',irr  §  ]-:iZ.()'i  I,.(:  \v  L,prr<j;e  at  877 
M,\(,)P  wi'hoLil  resL-;c!i(,n  b> 
1  1  '2  35. ii  u, 

!:'.'»T>'S''"I  [If::  ;ns  are  invited  to 
I.  !rr.:7ient  on  the  f;rop<jsed  waiver  by 
submitting  in  duplicate  such  data,  views 
or  arKurnents  as  thev  may  desire 
(.■•irnmunicafi.iris  should  identify  the 
Docket  arKJ  NotK  e  niimbers  m  the 
ht'ad;n«  of  this  doruffient.  and  be 
submitted  to  Dockp's  llni'   Room  6417 
(Office  of  PipHine  Safety,  Rpsean:h  and 
Sfi.'Mal  Pn>8ranis  .Adminis'ranon. 
IJ*-^mr'mf»n!  of  Tr<in<5por'a»)on, 
VVishinaton,  IKl  J05W) 

.A:!  ',-',irT)rn>'n^s  r"r^.':\f>(J  before  Jane  8. 
\'-WM  wii!  be  cons,.,itTS'd  before  final 


,iVcri 


Fiit'd  comment*  wdl 


be  considered  so  far  as  practicable  All 
comments  wili  be  available  for 
mspection  at  the  Dockets  Unit  between 
the  hours  of  8:30  a.ai.  to  5:00  p.m..  before 
and  after  the  closing  date  for  comments. 
No  public  hearing  is  contemplated,  but 
one  may  be  held  at  a  bm«  and  place  set 
m  a  .Notice  in  the  Federal  Register  if 
rt>quiested  by  an  interested  person 
desiring  to  comment  at  a  public  he.inng 
and  raising  a  genuine  issue. 
(49 1:  s c,  167?-,  49 cyn  rsiiia],  Arrundix  ,^ 

<,f  i'.irt  1,  and  Appendix  Aof  Pari  1W1 

Ls^ued  in  Wash:ngt(!n.  DC  on  May  3,  lyHy, 
Richard  L.  Beam. 
l'lrf(  tur.  Ornce  ^f  Pipei'iw Safety. 
IFR  DoQ.  89-10979  Filed  5-«-a9;  &45  amj 
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T^'^s   soct'on    of   !^e    FtDERAL   REGISTER 
contairis   notices   ot   meettngs   published 
^nder   the   "Govemmect   in   the    Scostiine 
Act"    (Piib,    L.    94-409!    5    use     562b{eK3). 

NUCLEAR  REGULATORY  COMMISSION. 
date:  Weeks  of  Ma\  8,  15,  22.  ..mJ  .2'!. 

vm). 

PLJVCE:  CommissHirit'rs  Conft  rcnce 

Room.  11555  Rockvillr  Pike,  R  -ckvine, 

Maryland. 

MATTERS  TO  BE  CONSIDERED: 

STATUS:  Open  and  Closed. 

Vi't'fk  of  May  S 

Wednesday.  May  10 

10:00  a.m— NPOC  BncHng  nn  the  Stale  t.f 

the  Nuclear  Industry  (PUBUC  ,MKKTI.\(.i 
2:00  p.m. — Briefing  on  Status  of  OpiTH'or 

Licensing  Activities  in  the  Area  of 

Requalification  E,xams  (PL'BiJC 

MEETING) 
3:30  p.m. — Afrirmalion/Discussion  and 

Vote  (PUBLIC  MEET1.\-G)  f  tf  nccdrd) 

il'eeA  of  May  15 — Tentative 

Monday,  May  15 

2:00  p.m. — Briefing  on  Interim  Report  on 
Accident  Study  for  Plutonium  Air 
Transport  Packages  (PUBLIC  MEK1 1.\(  :> 

Thursday,  May  18 


3:30  p.m. — AfTirmation/Discussion  and 
Vote  (PUBUC  MEETING)  (if  needed) 

Friday,  May  19 

10:00  a.m. — Briefing  on  Final  Rule  and 
Regulatory  Guide  for  Maintenance  of 
Nuclear  Power  Plants  (PUBLIC 
MEETING) 

Week  of  May  22 — Tentative 

Thursday.  May  25 

3:30  p.m. — Affinnation/Discussion  and 
Vole  (PUBUC  MEETING)  (if  needed) 

WeeA  of  May  29^Tentati  ve 

Wednesday.  May  31 

Vyoo  a.m.— Discussion  of  Management — 

Organization  and  Infernal  Personnel 

Matters  (Closed— Ex.  2) 
2:00  p.m. — Briering  on  Technical 

Specifications  Improvement  Program 

(PUBUC  MEETING) 
Thursday.  June  1 
lOOO  a.m. — Briefing  by  Executive  Branch 

(Closed— Ex.  1) 
2K)0  p.m. — Periodic  Briefing  on  Operating 

Reactors  And  Fuel  Facilities  (PUBUC 

MhK'nN(,.; 
4  iio  p  m    -Affirmation/Discussion  and 

V,)U    if  needed)  (PUBUC  MEETING) 


tr',!,: 


I 


9  M)  a  rn  .-.(irr.  f-ij^  .,n  !:„  =  sic  Quality 
Assurance  in  Radiation  Therapy 
J  JBUC  MEETING) 


ADDITIONAL  INFORMATION: 

By  a  vote  of  4-0  (Commissioner  Carr 
was  not  present)  on  May  3,  the 
Commission  determined  pursuant  to  5 
U.S.C.  552b{e)  and  Sec.  9.107(a)  of  the 
Commission's  rules  that  Commission 
business  required  that  "Reconsideration 
of  Seabrook  Decomissioning  Funding 
Order  CLI-88-10"  (PUBUC  MEETING) 
scheduled  for  May  3,  be  held  on  less 
than  one  week's  notice  to  the  public. 

Note:  Affirmation  sessions  arc  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vole  on  this  dale. 

TO  VERIFY  THE  STATUS  OF 

MEETINGS  CALL  (RECORDING) 
(301)492-0292 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301) 

;  .,;,  •••cl 
v\ii!i,.m  VI    Hill.  jr. 

Office  of  the  Secretary. 

'n?  n       89-11242  Filed  5-8-89  8:45  am| 
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Offshore  Supply  Vessels  Includjng 

Liftboats:  Notice  ol  Proposed  Ruic'ma'i^'inq 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Qu«rd 


wn.tipn  views,  data,  or  rtrauments.  As 
discussed  later  in  this  preamble,  the 
Coas!  Guard  considered  input  from 


specialized  regulations  for  self-eievatsng 
OSVs  (liftboats).  This  ANPRM  was 
published  in  the  Federal  Register  of 
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and  carrying  more  than  six  passengers 
for  hire;  or 

ic.)  Not  insnprlpfi  hv   iKp  f"o;<ct  C.i^^.rA 


ii!  A  vessel  of  above  fifteen  nut]  less 
i'lan  one  hundred  srcss  n„)ris  is  suhiei.i 


198''  wrJ<;  conducted  in  advance  of  the 
19H '   '  \ !  h  M  The  review  showed  that 
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DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

46  CFR  P«rt«  125,  126.  127.  128,  129, 
130.  131,  132,  133,  134,  135,  138,  170, 
and  174 

(COO  82-004  and  COO  86-0741 

R1N2115-AA77 

Offshora  Supply  Vaasala  Including 
Lmboats 

agency:  Coast  Guard.  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMAHY:  This  notice  proposes 
regulations  for  inspection  and 
certification  of  new  offshore  supply 
vessels  (OSVs).  These  regulations  would 
consolidate  existing  OSV  standards  and 
policy  into  a  single  subchapter  and 
make  specific  revisions  to  accommodate 
the  unique  characteristics  of  these 
vessels,  their  methods  of  operation,  and 
the  types  of  service  in  which  they  are 
engaged.  Specific  rules  are  also 
proposed  for  liftboats.  which  are  sflf- 
elevating  OSVs.  Liftboats  have 
experienced  a  high  rate  of  casualties, 
and  specific  regulations  are  needed  to 
address  their  design,  stability, 
construction,  and  operating  procedures. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  6,  1989. 
AOOAESSES:  Comments  should  be 
mailed  to  Elxecutive  Secretary.  Marine 
Safety  Council  lG-LRA-2/3600)  (COD 
82-004/CCD  86-074).  US.  Coast  Guard. 
2100  Second  Street.  SVV.,  Washington. 
DC  20593-0001.  The  comments  and 
materials  referenced  in  this  notice  will 
bo  available  for  examination  and 
copying  between  8  a.m..  and  4  p  m.. 
Monday  through  Friday,  except  holidays 
at  the  Marine  Safety  Council.  US.  Coast 
Guard.  Room  3600,  2100  Second  Stre.'t. 
SVV..  Washington.  DC  20593-0«X)l 
Comments  may  also  be  hand  delivered 
to  this  address. 

A  draft  Regulatory  Evaluation  has 
been  pUred  in  the  public  docket  for  this 
rulemaking,  and  may  be  inspected  and 
copied  at  the  Marine  Safety  Council,  at 
the  address  listed  above. 
FO«  FUfTTMER  INFORMATION  CONTACT. 
LCDR  Michael  M.  Rosecrans.  Office  of 
Merchant  Marine  Safety.  Security  and 
Environmental  Protection  (G-MTH-4' 
13).  Room  1304,  U.S.  Coast  Guard 
Headquarters.  Washington.  DC  ZO.SQS- 
0001.  (202)  267-2997 
SUPPLEMENT ARY  INFORMATION: 

Request  For  Comments 

Interested  persons  are  invited  and 
encouraged  to  participate  in  this 
proposed  rulemaking  by  submitting 


written  views,  data,  or  arguments.  As 
discussed  later  in  this  preamble,  the 
Coast  Guard  considered  input  from 
many  sources  to  develop  proposed 
regulations  which  would  best  address 
both  the  safety  and  operational  needs  of 
OSVs.  The  Coast  Guard  seeks  input  on 
all  aspects  of  the  proposed  regul.Ttions 
from  vessel  owners,  operators, 
architects,  and  builders,  and  from 
material  vendors,  insurers,  surveyors. 
and  other  persons  involved  with  OSVs. 
Comments  concerning  the  proposed 
regulations,  including  additional  costs 
they  may  impose  upon  OSVs  are 
requested. 

Persons  submitting  cummnnts  should 
include  their  names  and  addresses, 
identify  this  notice  as  CGD  82-004/CGD 
86-074  and  the  specific  section  or 
p,jragraph  of  the  proposal  to  which  each 
comment  applies,  and  give  reasons  for 
PHch  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  propos.il.  No  public  hearing  is 
planned,  but  one  may  be  held  if  a 
written  request  for  a  hearing  is  received 
and  It  is  determined  that  the  opportunity 
to  make  oral  presentations  will  aid  the 
niiomaking  process. 

This  notice  of  proposed  rulemaking 
(.NPRM)  contains  a  complete  set  of 
regulations  that  would  be  applied  to 
new  OSVs.  including  liftboats,  in  lieu  of 
oth'T  existing  regulations.  The 
regulations,  as  drafted,  contain 
n  jm.erous  changes  and  relaxations  to 
sMndards  presentlv  applied  to  existing 
OSVs.  Existing  OSVs  would  have  the 
op'ion  of  meeting  the  requirements  of 
this  NPRM  in  its  eniirety.  or  continuing 
compliance  with,  and  certification 
under,  existing  regulations  and  policy 
determinations  that  apply  to  existing 
OSVs 

Prior  A.NPR.MS 

Two  advance  notices  of  proposed 

ru!^■mdklng  (A.NPR.Ms)  have  be-'n 
published  m  this  rulemaking.  In  1983,  an 
A.NPRM  was  published  to  provide  an 
e.irly  opportunity  for  public  comment  on 
a  preliminary  draft  of  a  comprehensive 
set  of  in.specfion  and  certification 
requirements  to  be  applied  to  new 
OSVs  This  draft  was  pulilished  in  the 
Federal  Register  of  February  14,  1983  (48 
FR  6636).  Twenty-four  comments  were 
received  on  various  technical  aspects  of 
the  proposal  and  many  of  their 
recommendations  have  been 
incorporated  into  this  NPRM. 

In  1987,  a  second  ANPRM  was 
published  asking  for  specific 
information  to  assist  in  developing 


specialized  regulations  for  self-elevating 
OSVs  (liftboats),  This  ANPRM  was 
published  in  the  Federal  Register  of 
April  16. 1987  (52  FR  12439).  Fourteen 
comments  were  received  and  a 
discussion  of  their  recommendations 
and  concerns  is  provided  later  in  this 
preamble. 

Drafting  Information 

Ihe  principal  persons  involved  in 
drafting  this  proposal  are  LCDR  Michael 
M.  Rosecrans,  Project  Manager,  Office 
of  Merchant  Marine  Safety,  Security  and 
Environmental  Protection  and  William 
R,  Register.  Project  Counsel.  Office  of 
the  Chief  Counsel. 

RIN  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  .\gcnda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Discussion  of  the  Proposed  Regulations 

This  NPRM  contains  proposed 
regulations  for  new  offshore  supply 
vessels  (OSVs).  The  regulations  would 
apply  to  conventionally  designed  OSVs 
as  well  as  to  self-elevating  OSVs.  Most 
of  these  vessels  conduct  operations  in 
the  Gulf  of  Mexico,  although  some  also 
operate  worldwide. 

Conventional  OSVs  have  traditionally 
provided  a  wide  range  of  supply  and 
support  services  to  offshore  oil  and 
mineral  extractive  industries.  Self- 
elevating  OSVs,  which  are  commonly 
known  as  liftboats.  are  more  specialized 
in  their  operations.  These  vessels  have 
built-in  jacking  systems  which  allow 
them  to  be  "jacked  up"  above  the 
ocean's  surface  to  become,  in  effect, 
stationary  platforms  for  a  temporary 
period.  Once  "jacked  up."  these  vessels 
perform  specific  support  functions,  such 
as  maintenance  and  construction,  on 
behalf  of  adjacent  offshore  structures. 

a.  Conventional  OSVs 

Conventional  OSVs  are 
predominantly  motor  propelled,  of  less 
than  500  gross  tons,  and  engaged  in 
short  voyages.  Prior  to  October  6. 1980. 
these  vessels  were — 

(a)  Inspected  by  the  Coast  Guard  as 
cargo  and  miscellaneous  vessels  under 
46  CFR  Subchapter  L  if  over  15  gross 
tons  and  carrying  freight  for  hire: 

(b)  Inspected  by  the  Coast  Guard  as 
small  passenger  vessels  under  46  CFR 
Subchapter  T,  if  less  than  100  gross  tons 
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and  carrying  more  than  six  passengers 
for  hire;  or 

(c)  Not  inspected  by  the  Coast  Guard 
under  a  "bareboat  charter' 
arrangement. 

The  Subchapter  I  vessels  were  known 
as  supply  boats.  Typically,  these  vessels 
were  of  steel  construction,  carried  large 
amounts  of  deck  cargo,  and  carried  up  to 
16  persons  in  addition  to  the  crew  on 
domestic  voyages  as  permitted  by  46 
U.S.C.  3304  (formerly  46  U.S.C.  882)  The 
Subchapter  T  vessels  were  known  as 
crew  boats.  Typically,  these  vessels 
were  of  aluminum  or  steel  construction, 
relatively  swift,  carried  limited,  but 
significant,  amounts  of  deck  cargo,  and 
carried  a  large  number  of  passengers. 

Pub.  L,  96-378,  which  was  enacted  on 
October  6, 1980,  made  significant 
changes  to  the  way  in  which 
conventional  OSVs  were  to  be  inspected 
by  the  Coast  Guard.  (In  1983,  the 
provisions  of  Pub.  L.  96-378  were 
consolidated,  without  substantive 
change  and  recodified  in  Title  46, 
Subtitle  II.  Its  provisions  are  now 
contained  principally  in  46  U.S.C. 
2101(19),  2101(21)(C),  3301(j).  3.302(g), 
3306,  3307,  3501,  and  8301).  Among  the 
changes  mandated  by  Pub.  L.  96-378 
were  the  following: 

(1)  A  controversial  feature  of  the 
offshore  support  industry  for  many 
years  had  been  its  use  of  contractual 
arrangements  involving  bareboat 
charters  coupled  with  operating 
agreements  in  order  to  operate  without  a 
Coast  Guard  Certificate  of  Inspection, 
Public  Law  96-378  eliminated  this 
controversy  by  requiring  all  OSVs  to  be 
inspected. 

(2)  Pub.  L.  96-378  defined  an  OSV  as 
being  any  vessel  that  regularly  carries 
goods,  supplies,  or  equipment  in  support 
of  exploration,  exploitation,  or 
production  of  offshore  mineral  or  energy 
resources,  is  propelled  by  machinery 
other  than  steam  [i.e..  is  a  motor  vessel), 
is  not  a  small  passenger  vessel  regulated 
under  46  CFR  Subchapter  T.  and  is 
between  15  and  500  gross  tons.  (This 
definition  has  been  retained  in  46  U.S.C. 
2101(19)). 

(3)  Pub.  L.  96-378  categorized 
conventional  OSVs  as  follows: 

(i)  Pre-1979  OSVs,  I.e..  those  that  were 
operating  in  support  of  the  offshore 
industry  on  or  before  January  1, 1979.  or 
that  were  contracted  for  on  or  before 
that  date  and  entered  into  service  before 
October  6, 1980. 

(ii)  All  other  OSVs. 

Since  1980,  355  conventional  OSVs 
have  been  certificated  under  Subchapter 
lorT. 

(4)  Each  conventional  OSV,  other  than 
a  pre-1979  OSV,  is  currently  subject  to 
inspection  as  follows: 


ii)  A  vessel  of  above  fifteen  and  less 
than  one  hundred  gross  tons  is  subject 
to  Coast  Guard  inspection  under 
Subchapter  T 

(ii)  A  vessel  of  one  hundred  gross  tons 
and  less  than  five  hundred  gross  tons  is 
subject  to  Coast  Guard  inspection  under 
Subchapter  I. 

15)  Each  pre-1979  OSV  continues  to  be 
subject  to  inspection  under  Subchapter  I 
or  Subchapter  T  as  applicable.  On 
October  20. 1980,  the  Coast  Gu.ird 
published  rules  (45  FR  69242)  requiring 
that  pre-1979  OSVs  be  registered  with 
an  Officer  in  Charge.  Marine  Inspection 
on  or  before  January  6,  1981,  and  that 
they  be  certificated  not  later  than  two 
years  from  the  date  of  registration. 
These  vessels  are  not  sub|ect  to  existing 
regulations  relating  to  major  structural 
changes  or  major  equipment 
replacements  unless  compliance  is 
necessary  to  remove  an  especially 
hazardous  condition.  The  legislative 
history  of  Pub,  L  96-3"8  states,  in  part, 
that  OSVs  should  "conform  as  closely 
as  possible  to  inspection  standards 
applied  to  new  vessels,"  However,  it 
was  recognized  that  it  would  not  be 
practical  to  require  ma|or  structural  or 
equipment  changes  on  OSVs  that  were 
previously  uninspected.  Therefore,  pre- 
1979  OSVs  are  not  subject  to  rules, 
regulations,  or  standards  that  require 
major  structural  or  equipment  changes 
unless  the  Coast  Cluard  determines  that 
those  changes  are  necessary  to  remove 
an  unreasonable  risk  to  the  vessel  or  the 
crew, 

b.  Liftboats 

The  Coast  Guard  is  also  proposing 
additional  regulations  that  would  apply 
specifically  to  new  self-elevating  OSVs 
(liftboats).  The  high  rale  of  casualties 
experienced  by  these  vessels  requires 
that  specific  regulations  be  developed 
that  address  their  design,  stability, 
construction,  and  operating  procedures. 
The  Coast  Guard  anticipates  that 
promulgation  and  enforcement  of  the 
regulations  proposed  in  this  NPRM 
would  significantly  improve  the  safety 
record  of  liftboats. 

In  April  1987,  the  Coast  Guard 
published  an  A.NPRM  regarding 
establishment  of  inspection  and 
certification  criteria  for  liftboats.  (This 
ANPRM  is  referenced  above  under 
"Prior  ,^^'PRMs ").  As  stated  in  the  1987 
A.NPRM.  the  need  for  regulations  was 
based  on  the  high  incidence  of 
casualties  involving  liftboats,  and  upon 
specific  safety  recommendations  made 
by  the  National  Transportation  Safety 
Board  (NTSB)  in  its  review  of  hftboat 
casualties, 

A  Coast  Guard  review  of  the 
available  casualty  history  from  1980  to 


1987  was  conducted  in  advance  of  the 
1987  ANPRM.  The  review  showed  that 
over  20%  of  the  approximately  250 
vessels  in  the  liftboat  fleet  had  been 
involved  in  reported  casualties  resulting 
in  the  loss  of  10  lives.  33  serious  injuries, 
constructive  total  loss  of  13  vessels,  and 
overall  physical  damage  exceeding  $20 
million.  Many  of  these  casualties  were 
directly  attributable  to  design 
inadequacies  or  improper  operating 
procedures.  The  results  of  the  1967 
review  have  been  incorporated  into  the 
draft  Regulatory  Fvahiation  referenced 
above  under  "addresses".  The  review 
is  also  discussed  m  more  detail  in  the 
following  paragraphs. 

Prior  to  the  1987  ANPRM  Hftboals 
were  regulated  primarily  under  the 
provisions  of  46  CFR,  Subchapter  C 
which  contains  safety  the  provisions  of 
46  CFR.  Subchapter  C,  which  regulations 
for  uninspected  vessels.  Virtually  all 
liftboats  were  under  300  gross  tons  and 
were,  at  that  time,  believed  to  generally 
provide  only  contract  services  to  the 
offshore  industry:  i.e..  these  vessels  and 
their  crews  were  chartered  by  an 
operator  to  perform  a  particular  function 
or  task  in  support  of  offshore  drilling  or 
production  activities.  Since  these 
vessels  were  less  than  300  gross  tons 
and  were  not  known  to  be  carrying 
passengers  and/or  freight  for  hire,  they 
were  considered  exempt  from  the 
requirements  for  inspection  and 
certification  under  the  general 
provisions  of  Title  46.  U.S.C  (Chapter  33 
of  Subtitle  II). 

The  high  incidence  of  casualties 
involving  liftboats  reflected  in  the  1987 
review  made  it  clear  that  the 
requirements  in  46  CFR.  Subchapter  C 
were  ineffective  for  promoting  their  safe 
operation.  Further,  the  review  showed 
that  these  vessels  have  been  routinely 
carrying  goods,  supplies,  equipment,  and 
offshore  workers  to  offshore  structures, 
in  addition  to  performing  their 
traditional  function  as  construction  and 
maintenance  support  vessels  for 
offshore  structures.  Accordingly,  a 
determination  was  made  to  subject 
liftboats  to  Coast  Guard  inspection  as 
OSVs  under  46  U.S.C.  3301(3).  Interim 
guidance  for  applying  the  requirements 
of  Subchapters  I  and  T  to  existing 
liftboats  was  recently  published  in 
Navigation  and  Vessel  Inspection 
Circular  8-81.  Change  1  (NVIC  8-61. 
CH-1).  discussed  more  fully  below. 

c.  Specialized  OSVs 

The  1987  ANPRM  proposed  that 
regulations  for  liftboats  and  other  non 
conventional  OSVs  be  pursued  in  two 
distinct  phases,  i.e..  phase  I  to  address 
liftboats  and  phase  II  to  address 
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specinlizt'd  OSVs  engnged  in  div*- 
support,  paint. nc;,  and  sand  blasting  etc 
An  analysis  of  the  casualty  histories  and 
openition  of  thpse  specialized  OSVs 
conducted  as  a  part  of  the  effort  lo 
prepare  this  NPRM,  shows  that,  ur.like 
for  lif'boals.  additional  reg'.jlations  are 
no!  needed  for  these  vessf^ls  The 
requirements  being  proposed  for  new 
conventional  OSVs  should  be  s;i:Ticier;t 
to  promote  the  safe  operation  of  these 
specialized  vessels  Consequentlv  ihe 
Coast  Guard  does  not  in'end  to  '^ike 
further  specific  action  on  ph.dSt  11  of  the 
1987  AN'PR.M. 

d  Existing  OSVs 

The  Coast  Guard  has  historically 
made  an  effort  to  allow  owners  and 
operators  of  existing  vessels,  coming 
under  inspection  for  i:e'-t:r>:ation  for  the 
First  time,  to  continue  oppration  without 
being  unduly  penalned  hy  newly 
promulgated  regulat-ons  provded  their 
operations  can  be  condi'-<ed  s.afely 
Existing  conventional  OSVs.  i'^clvding 
pre-lP7g  OSVs.  are  inspected  and 
certificated  under  guidance  provided  in 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  8-81,  "Initial  and 
Subsequent  inspection  of  Uncertificateii 
Offshore  Supply  Vessels  Under  Pub  L 
96-378",  Also,  additional  guidance  for 
inspecting  liftboats  has  been  recently 
published  as  Change  1  to  NVIC  8-81 
This  additional  guidance  was  develop^^d 
specifically  to  address  the  hazards 
contnbuting  to  the  high  number  of 
liftboat  casualties. 

Change  1  to  NVIC  8-«l  extends  'o 
liftboats  the  same  considerations 
permitted  for  conventional  OSVs,  /  e  . 
relaxation  of  certain  provisions  of  46 
CFR  Subchapter  I  or  T  The  Coast  Guard 
is  conscious  of  the  economic  hardship 
potentially  imposed  upon  owners  and 
operators  of  existing  uninspected 
vessels  when  coming  ur.der  inspection 
initially.  This  is  especially  true  for 
liftboats  because  of  a  currently 
depressed  offshore  industry 
Consequently,  in  keeping  with  the  intent 
of  Pub  I..  96-378.  existing  liftboats  are 
treated  differently  than  new  liftboats. 
NVIC  8-81.  CH-1.  does  not  address 
some  areas  that  can  only  be  addressed 
in  the  design  stage,  such  as  mam  hull 
strength  and  damage  stability,  since 
modification  of  existing  vessels  to  meet 
recognized  standards  in  these  and  other 
areas  is  very  costly  NVIC  8-81,  CH-1, 
does  not  generally  require  modification 
of  an  existing  liftboat,  but  may  limit  the 
area  and  conditions  of  operation  based 
upon  the  vessel  design,  including  leg 
strength  and  stability.  There  are  in 
excess  of  50  liftboats  that  h.r.e  recently 
applied  for  initial  inspection  for 


certification  using  the  guidance  of  NVIC 
8-fll,  CH-1 

Change  1  !o  NVIC  8-61  Includes 
specific  guidance  on  the  following  topics 
as  ihev  relate  lo  liftboats; 

1  Specific  stability  and  structural 
criteria,  including  leg  strength. 

2.  A  vessel  operating  manual,  readily 
usable  by  the  crew,  addressing  various 
opera 'ing  modes  under  differing 
environmental  and  loading  conditions. 

3.  Liftboat  jacking  systems. 

4.  Lifesaving  equipment. 
5  Firefighting  equipment. 

6.  Minimum  crew  provisions 
Both  NVIC  8-81  and  8-fil,  Change  1 
are  available  for  inspection  and  copying 
in  the  public  docket.  Also,  copies  may 
be  obtained  bv  contfictme;  Cornmanding 
Officer,  Marine  Safety  Cen'er  2100 
Second  St,  SW.,  Washington  DC  2n59'3- 
nino  Attn:  NVlCs.  Phone-  [201]  267- 
0444  trd,^.  The  cost  of  NVIC  8-fll  is 
$2.50  drd  the  cost  of  NVIC  8-«],  CH-1 
IS  Sl.:'5.  Payment  for  these  orders  may 
only  be  made  by  check  or  money  order 
payable,  in  advance,  in  U.S.  dollars,  to 
Treasury  of  the  United  Stales". 

e.  Intent 

The  regijlatiuns  proposed  in  this 
NPRM  would  appiv  to  new  OSVs.  i.e., 
OSVs  contracted  for  after  final 
regulations  are  published  and  take 
effect,  Additionally,  existing  OSVs. 
inciuding  pre-1979  OSVs.  would  have 
the  option  of  being  certificated  under 
these  proposed  regulations. 

Many  of  the  regulations  in  this 
proposal  are  similar  to  correspond. ng 
requ  remer.ts  in  46  CFR  Subchapters  I 
and  T  Every  effort  has  been  made  to 
select  the  most  appropnate  of  these 
regulations  to  apply  to  OSVs,  Where 
possible,  existing  regulations  have  been 
modified  to  consider  the  unique 
operation  of  OSVs  and  to  recognize 
many  of  the  policies  de\  "loped  for  these 
vessels  throughout  the  years  whe-e 
equivalent  levels  of  safety  have  been 
demonstrated.  Editorial  modifications 
have  also  been  made  in  instances  where 
existing  r-'gulations  are  confusing  or  not 
clear  enough  to  explain  proposed 
application  to  an  OSV. 

The  regulations  in  this  NPRM  thai 
would  apply  specifically  to  liftboats 
address  many  of  the  same  provisions 
listed  above  for  NVIC  8-81,  CH-l,  The 
large  majority  of  existing  vessels  have 
applied  for  restricted  service  based 
upon  their  original  designs.  However, 
new  liftboats  would  enjoy  a  wider  and 
less  restrictive  scope  of  operation  than 
those  certificated  using  the  guidance  of 
NVIC  8-81.  CH-1,  because  structural 
strength  and  stability  standards 
proposed  in  this  NPRM  would  be 
considered  prior  to  construction. 


f  Associated  Regulatory  Projects 

There  are  several  rulemaking  projei  ts 
currently  under  development  that  would 
apply  to  OSVs.  As  those  projects  are 
completed,  the  regulations  in  this  NPRM 
would  be  revised  accordingly.  The 
following  ongoing  regulatory  projects 
have  been  taken  into  account  in 
preparing  this  NPRM: 

(1)  CGD  84-069  "Lifesaving 
Equipment",  which  proposes  to 
consolidate  lifesaving  regulations 
presently  found  in  individual  vessel 
subchapters  in  a  new  Subchapter  \V 
The  proposed  lifesaving  requirements  m 
Part  128  of  the  1983  ANPRM  have  been 
removed  from  this  NPRM  as  a  result. 
Many  of  the  proposed  requirements  for 
inspection  and  testing  of  lifesaving 
equipment  and  the  proposed 
requirements  for  drills  in  the  NPRM  for 
CCD  84-'369  are  similar  to  prov.sior.s  in 
this  NP'RM.  Proposed  Subchapter  VV  was 
pur)li.>hed  as  an  NPRM  on  April  21.  1989. 
.54  FR  18193. 

|21  CGD  8;)-026|a)  'Fire  Protection 
F^quipinent ".  which  similarly  proposes  lo 
consolidate  existing  fire  protection 
requirements  presently  found  in 
individual  vessel  subchapters  in  a  new 
Subchapter  K.  The  fire  protection 
requirements  in  Part  132  of  this  NPRM 
would  be  affected  and  eventually 
relocated. 

(3)  CGD  79-059  "Offshore  Cranes". 
This  project  addresses  crane 
certification,  periodic  testing,  and 
operator  qualifications  for  offshore 
cranes  and  was  published  as  a  notice  of 
proposed  rulemaking  on  February  14, 
1986  (51  FR  5547), 

(4)  CGD  85-080    Small  Passenger 
Vessel  Inspection  and  Certification" 
was  published  as  an  NPRM  on  January 
30, 1989;  54  FR  4412.  Many  of  the 
proposals  in  this  NPRM  are  similar  lo 
the  proposed  requirements  in  CGD  85- 
080. 

(5)  CGD  82-004(a)  "Alternative 
Provisions  for  Reinspection  of  Offshore 
Supply  Vessels  in  Foreign  Ports"  was 
published  as  an  NPRM  on  May  17, 1988 
|,S3FR  17477). 

(6)  CGD  84-043  "Portable  Tanks  for 
the  Transportation  of  Hazardous 
Materials  by  Vessel".  This  project 
addresses  the  carriage  of  hazardous 
materials  in  portable  tanks,  often 
utilized  on  OSVs. 

(7)  CGD  87-031  "Posting  Requirements 
on  Inspected  Vessels"  was  published  as 
an  ANPRM  November  24, 1987  (52  FR 
31786). 

The  requirenrients  of  the  Final  Rules 
listed  below  have  been  incorporated 
into  this  NPRM. 


(8)  CGD  81-030  "Vital  System 
Automation"  was  published  as  a  Final 
Rule  on  .May  18, 1988.  (53  FR  17820). 

(9)  CGD  84-024  "Intervals  for 
Drydocking  and  Tailshaft  Examination 
on  Inspected  Vessels"  was  published  as 
a  Final  Rile  on  August  24,  1988,  (53  FR 
32225),  Drydocking  and  associated 
inspection  intervals  proposed  in  this 
NPRM  are  similar  to  CGD  84-024. 

•     (10)  CGD  87-013  "Anchor 
Requirements  for  Certain  Vessels",  was 
published  as  a  Final  Rule  on  June  6.  1988 
(53  FR  20623). 

(11)  CGD  80-044  "Hazardous 
Materials  Used  as  Ship's  Stores  '  was 
published  as  a  Final  Rule  on  March  10, 
1988  (53  FR  7745). 

(12)  CGD  87-031  a  "Posting 
Requirement  for  Placard  of  Lifesaving 
Signals  and  Breeches  Buoy  Instructions, 
Form  CG-flll"  was  published  as  a  Final 
Rule  on  July  22,  1988  (53  FR  27686), 

(13)  CGD  81-059  "Licensing  of 
Maritime  Personnel",  which  includes 
manning  requirements  for  Offshore 
Supply  Vessels.  These  requirements 
were  published  as  a  Final  Rule  on 
January  4. 1989  (54  FR  125). 

(14)  CGD  84-099  "Operating  a  Vessel 
While  Intoxicated"  was  published  as  a 
Final  Rule  on  December  14, 1987  (52  FR 
47526). 

(15)  CGD  86-067  "Programs  for 
Chemical  Drug  and  Alcohol  Testing  on 
Commercial  Vessel  Personnel"  was 
published  as  a  Final  Rule  on  November 
21,  1988  (53  FR  47064). 

g.  Source  of  Proposed  Rules 

The  cross  reference  table  which 
follows  shows  how  the  proposed 
regulations  relate  to  those  currently  in 
the  Code  of  Federal  Regulations.  In 
some  instances,  new  provisions  have 
been  combined  with  existing 
requirements.  The  table  also  references 
applicable  Navigation  and  Vessel 
Inspection  Circulars  (.NVICs)  and 
pertinent  provisions  in  the  Coast 
Guard's  Marine  Safety  Manual  (CG- 
495).  The  references  are  not  complete  in 
every  instance  but  rather  provide  a 
citation  to  the  principal  provisions  from 
which  the  proposed  OSV  regulation  was 
drawn  in  whole  or  in  part.  The  table 
includes  certain  abbreviations; 
WIC — Navigation  and  Vessel 

Inspection  Circular. 
MSM — Marine  Safety  Manual. 
IMO  Res.— International  Maritime 

Organization  Resolution. 
Some  proposed  regulations  have  more 
than  one  reference.  For  example,  the 
references  for  proposed  S  127.100  are 
"91. .^..5-1,  NVIC  10-82."  These  notations 
indicate  that  the  proposal  has  been 
derived  in  part  from  both  sources,  i.e.. 


that  part  of  the  proposal  was  derived 
from  46  CF'R  91  55-1  and  that  part  of  it  is 
based  upon  NVIC  10-82. 

Section  numbers  refer  to  46  CFR 

u.iiess  noted  otherwise.  Section 
numbers  in  parentheses  refer  to 
proposed  regulations  addressed 
previously,  the  docket  number  is 
included  except  for  those  from  CGD  85- 
080  "Small  Passenger  Vessel  Inspection 
and  Certification". 
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h.  Discussion  of  Specific  Provisions, 
Including  Comments  on  the  1983 
ANPRM 

Section  125.110    Hazardous  Materials 
in  Bulk 

The  1983  ANPRM  proposed  carriage 
of  Grades  D  and  E  combustibles  in 
amounts  not  to  exceed  20%  of  an  OSVs 
deadvveight.  Two  commfntf-rs  stated 
that  this  20%  limitation  was  a  severe 
reduction  in  the  quantities  of  these 
products  that  have  been  traditionally 
and  safely  carried  in  OSVs.  The  20% 
limitation  has  been  in  effect  since  1979 
when  the  Coast  Guard  first  defined 
"limited  quantities"  as  specified  in 
S  90.05-35.  However,  the  Coast  Guarti 
reviewed  the  casualty  history  of  OSVs 
and  there  was  no  mention  of  Grade  E 
drilling  fluids  in  any  casualty  report. 
Further,  carriage  of  below  deck  liquid 
cargo,  such  as  Grade  E  drilling  fluids,  is 
considered  to  be  as  safe  an  operation,  if 
not  safer,  than  carriage  of  above  deck 
cargo  on  an  OSV,  Therefore,  the 
proposed  20%  limitation  on  the  carriage 
of  Grade  E  drilling  fluids  and  fuel  has 
been  deleted  in  the  NPRM 

The  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Bulk  Chemicals  has  finalized  Guidelines 
for  the  Transport  and  Handling  of 
Limited  Amounts  of  Hazardous  and 
Noxious  Liquid  Substances  in  Bulk  on 
Offshore  Support  Vessels.  The 
Guidelines  have  been  approved  hy  the 
Marine  Environment  Protection 


Committee  and  submitted  to  the 
Maritime  Safety  Committee  for 
concurrence  and  forwarding  to  the 
Assembly  for  final  approval.  The 
effective  date  internationally  will  be  six 
months  after  adoption  by  the  Assembly, 

The  Guidelines  would  apply  to  a 
restricted  group  of  hazardous  and/or 
noxious  liquids,  including  flammable 
liquids  with  a  flashpoint  not  exceeding 
60  degrees  C,  when  carried  in  bulk  on 
offshore  "support"  vessels  and  would 
recommend  alternative  standards  from 
the  rules  contained  in  the  International 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  and  International 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Liquefied 
Gases  in  Bulk.  The  basic  provisions  of 
the  Guidelines  would  limit  carriage  of 
hazardous  and/or  noxious  liquids  in 
bulk  to  a  volume  corresponding  to  40% 
of  an  OSVs  deadweight,  using  a  cargo 
specific  gravity  of  1.0  but.  not  more  than 
a  volume  of  800  cubic  meters. 
The  Coast  Guard  intends  to 
implement  the  Guidelines  after  they 
become  applicable  internationally.  The 
standards  in  the  Guidelines  be 
incorporated  into  these  proposed  rules 
at  a  later  date.  The  Guidelines  have 
been  included  in  the  rulemaking  docket. 
Persons  desiring  to  view  the  Guidelines 
or  comment  on  them  may  do  so  by 
following  the  procedures  under 
"ADDRESSES"  above. 

Section  126.180    Carriage  of  offshore 

workers 

While  the  primary  purpose  of  an  OSV 
is  not  the  carriage  of  offshore  workers  to 
and  from  offshore  activities,  it  has 
traditionally  been  one  of  their  expected 
functions.  The  method  of  transport.iHon 
currently  used  to  travel  to  and  from 
most  platforms  and  MODUs  is 
helicopter,  but  OSVs  may  be  used  to 
ferr>'  offshore  workers  when  the  drilling 
contractor  does  not  provide  helicopter 
services  or  when  helicopters  can  not  n\. 
such  as  at  night  or  during  severe 
weather  The  flexibility  to  carr^;  offshore 
workers  is  seen  as  essential  to  the  role 
of  the  OSV. 

The  1983  ANPRM  proposed  to  allow 
up  to  1.50  offshore  workers  to  be  carried 
on  an  OSV.  Existing  OSVs  typically 
carry  up  to  16  offshore  workers  and  do 
not  have  the  need  or  the  space  to  carry 
the  large  number  of  offshore  workers 
proposed  in  the  1983  ANPRM.  This 
NPRM  proposes  to  allow  up  to  36 
offshore  workers  to  be  carried  in  order 
to  allow  increased  fiexibility  for  new 
OSVs  consistent  with  the  stability 
standards  being  proposed  for  these 
vessels.  For  additional  discussion,  see 
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the  explanation  of  proposed  §  174, 205 
below. 

Section  126.250    Period  of  Validity 

The  1983  ANPRM  proposed  that  an 
OSV  over  100  gross  tons  be  fully 
inspected  at  least  once  every  3  years, 
coupled  with  one  reinspection  during 
each  3  year  inspection  period.  The 
purpose  of  the  reinspection  was  to 
assure  compliance  with  46  U.S.C. 
3307(3),  which  requires  that  each  OSV 
100  gross  tons  and  over  be  inspected 
every  two  years.  The  NPRM  has  been 
revised  to  require  an  inspection  for 
certification  every  two  years  for  these 
vessels,  with  one  reinspection  during  the 
two  year  period.  Reconsideration  of  the 
3  year  inspection  interval  and  the 
procedures  involved  in  conducting  a 
reinspection  during  the  3  year  inspection 
period  led  to  the  conclusion  that  a 
reinspection  would  not  suffice  as  an 
adequate  biennial  inspection  of  the  type 
mandated  by  46  U.S.C.  3307(3). 

The  ANPRM  also  proposed  a  three 
year  inspection  interval  for  vessels 
under  100  gross  tons,  as  permitted  by  46 
U.S.C.  3307(2).  The  casualty  history  for 
OSVs  under  100  gross  tons  does  not 
indicate  that  a  3  year  inspection  interval 
is  appropriate.  Consequently,  the  NPRM 
has  been  revised  to  require  a  two  year 
inspection  interval  for  these  vessels. 

Section  127280  Construction  and 
Arrangement  of  Crew  and  Offshore 
Worker  Spaces 

One  comment  on  the  1983  ANTRM 
recommended  that  minimum  standards 
specifying  crew  and  offshore  worker 
accommodations  be  included.  The 
comment  suggested  30  square  feet  per 
crew  member  on  vessels  over  100  gross 
tons  and  20  square  feet  per  crew 
member  on  vessels  under  100  gross  tons. 
Where  berths  are  provided  for  offshore 
workers  a  20  square  foot  minimum  was 
recommended  The  comment  further 
recomnieiuled  that  four  crew  members 
be  allowed  per  room.  The  ANHUvf 
included  no  minimum  apace 
requiranents  other  than  requiring 
quarters  and  accommodations  to  be  of 
sufficient  size  and  to  be  provided  with 
suitable  equipment  The  Coast  Guard 
concurs  with  the  intent  of  this 
recommendatioo  as  minimum 
spedficatioos  will  ensure  suitable 
habitability  conditions. 

This  section  has  been  revised  to 
include  specific  requirements  for  vessels 
100  gross  tons  and  over.  On  such 
vessels,  quarters  would  be  required  for 
crew  essentially  as  proposed  by  the 
commenter,  arul  for  offshore  workers,  as 
well,  when  the  intended  operation  is  to 
exceed  24  hours  in  duration.  Quarters 
for  ofTshore  workers  would  not  be 


permitted  to  berth  more  than  6,  would 
be  required  to  provide  at  least  20  square 
feet  of  deck  area,  at  least  a  volume  of 
140  cubic  feet  per  person 
accommodated,  and  clear  headroom  of 
at  least  6  feet  3  inches  These  proposed 
rules  are  similar  to  current  policy.  The 
proposed  requirements  for  crew  quarters 
are  si.miiar  to  those  of  4f-  CFR 
Subchapter  1. 

No  specific  requirements  are  included 
for  vessels  less  than  ICX)  gross  tons. 
Current  policy  regarding  vessels  less 
than  1(X)  gross  tons  operating  in  support 
of  the  offshore  industry'  is  to  leave  the 
suitability  of  quarters  to  the  cognizant 
Officer  in  Charge,  Marine  Inspection 
This  pohcy  has  been  incorporated  m  tht 
NPRM. 

Part  127— Subpart  D— Window 
Construction  and  Visibility 

Glass  and  other  glazing  material  used 
in  windows  would  have  to  be  of  tlie  type 
that  would  not  break  into  dangerous 
fragments  if  fractured.  Additionally. 
they  would  have  to  be  strong  enough  to 
withstand  wave  and  wind  loads 
appropriate  for  the  intended  location. 
Pilothouse  windows  would  have  to 
comply  with  an  industry  standard  which 
prescribes  minimum  light  transmission 
and  maximum  distortion.  Currently, 
there  are  no  requirements  for  window 
visibility. 

Present  Coast  Guard  policy  is  to 
require  design  calculations  and 
justification  of  window  strength  if  the 
windows  could  be  subject  to  wave 
loading. 

An  industry  standard  for  window 
visibihty  would  be  incorporated  by 
reference.  This  subpart  is  similar  to  that 
of  proposed  Subchapter  T. 

Lifesaving  Equipment 

The  ANPRM  contained  detailed 
requirements  for  lifesaving  equipment. 
Those  requirements  have  been  removed 
in  this  NPRM,  as  previously  stated. 
Proposed  46  CFR  Subchapter  W  will 
contain  requirements  for  lifesaving 
equipment  for  OSVs.  Consistent  with 
the  revised  inspectioa  testing,  and  drill 
requirements  that  accompany 
Subchapter  W,  additional  rules  are 
proposed  in  this  NPRM  in  §  126.350  and 
Part  133,  Subparts  a  C,  D,  and  E. 
Additionally,  S  199.405  would  exempt 
liftboats  from  the  requirements  for 
launching  appliances  for  liferafts. 

Rescue  Boot 

Two  commenters  on  the  1983  ANPRM 
discussed  the  practicality  of  a 
requirement  for  a  rescue  boat.  One 
comment  recommended  that  rescue 
boats  be  required  in  all  cases  A  second 


comment  recommended  that  the  rescue 
boat  requirement  be  deleted  entirely  as 
rescue  boats  are  cumbersome  to 
maneuver  in  rough  seas  and  are, 
therefore,  of  Uttle  value.  This  comment 
stated  that  current  OSVs  have  greater 
maneuverability,  lower  freeboards,  and 
adequate  visibility  from  the  bridge  to 
enable  rescues  with  the  use  of  Ufe  floats. 

Section  199.262  of  proposed 
Subchapter  W  would  require  a  rescue 
boat  for  an  OSV  in  ocean  service  unless 
exempted  by  the  provisions  of  §  199.410. 
(An  inflatable  rescue  boat  could  meet 
the  requirements  for  the  rescue  boat 
required  by  proposed  §  199.262.  if 
approved  by  the  Commandant  (G-MVI) 
as  meeting  the  requirements  of 
RegulaUon  01/30.2  and  ra/47  of  SOLAS). 
Section  199.410  would  allow  certain 
special  purpose  ships,  including  OSVs. 
to  be  exempt  from  the  requirements  for 
rescue  boats. 

Part  128 — Marine  Enjiinrfnisg 
Equipment  and  Systems 
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The  proposed  n:Hr.np  r'-c 
equipment  and  sv^n  r;;s  r>  .  . 
are  based  dh  «i  (JK'H  Si,i,!,!., ?;,:!(;' 
Considering  the  .size  «'  OSV  s 
compliance  with  Subchaptf  ■  t- 
considered  nrrcs'ian'  In  iTij,  •  • 
provide  more  nf>.iiiilM\  t>,.  iips.k'nf.' 
builders,  relaxations  rimj  f-..jiii'>,ii(-r 
have  been  estal.ili.shcii  ,u  rr  !'■(  ;  >  ..-s 
anJ  have  been  impifmerted  ir;  tt:f'  f  >r'n 
of  policy  statements.  The  requirvrncriis 
in  this  part  reflect  many  of  thosf  fmlK  y 
statements  In  8ummar>\  (ja.ss  I!  pjpins 
.systems  are  divided  into  two  (,«ict;<.>rfs: 
\'ital  and  non^ vital  Class  11  non  *il;)i 
piping  systems  wouJd  not  bf  reiiin'-ve"    o 
comply  with  the  material  am;  [i.'-essur' 
design  rttquirements  of  Su!,i 
whereas.  Class  [!  vit;i!  ;;;■;: 
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Wdulii  lie  r>'iji,i :.■■('('  ! 
requirementi,  (miI  fii-xitiiiity  would  be 
,Kiven  in  the  seiw-tjori  of  rna'<  ,i  lals  for 
required  sj-slems,  A  Class  I  piping 
,s\stem  would  continue  to  (>f  rfjui'-ed  to 
comply  with  Siit.>chapie'  F. 

Section  ;;■','?  .7 7f^    Futi 

Fuel  wouid  ()p  required  to  have  a 
flashpoint  exceeding  no  dra-r-es  F.  This 
would  preclude  pr^puixiiT  engines  or 
auxiliaries  from  t<i-ing  fiowc'cd  by 
gasoline,  excepi  engine!,  l<>'  rt-t.cue 
boats.  Current  rules  doi  n,i)t  i  initam  such 
a  requirement  Mirs*  ,  eiiv'mes  ^re 
already  the  inUuiit7>  suiitiara  and  this 
requirement  is  not  expected  to  cause  an 
inconvenience  but  i«  «dded  hj,  a  safety 
consideration 

Section  1 2h  4  V    Liquid  Mud  Systems 

Liquid  mil  ^v  stems,  ixtcluding  Grade 
E  liquid  c:ac  s>  !>tems.  would  be  allowed 
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to  have  resiliently  seated  valves  of  the 
Category  A  type.  This  would  affect 
vessels  over  100  gross  tons,  since 
smaller  vessels  generally  do  not  carry 
drilling  fluids  due  to  space  limitations. 
Currently,  46  CFR  Subchapter  F  requires 
a  valve  with  a  metal  to  metal  seat. 
Liquid  mud  is  abrasive  and  over  the 
course  of  time  scores  the  metal  to  metal 
seating  surfaces  of  shutoff  valves 
requiring  replacement  or  disassembly 
and  repair. 

Part  129— Electrical  Eoglneering 
Equipment  and  Systems 

The  requirements  of  46  CFR 
Subchapter  I  (Electrical  Engineering 
Regulations)  are  proposed  for  vessels 
100  gross  tons  and  over.  Where 
appropriate,  relaxations  have  been 
made  to  those  requirements  to  allow 
less  costly  installations  and  provide  for 
less  complicated  electrical  distribution 
systems.  Strict  compliance  with 
Subchapter  J  is  not  considered 
necessary  for  vessels  less  than  100  gross 
tons.  The  proposed  electrical 
engineering  requirements  for  these 
vessels  ar«  similar  to  those  in  proposed 
Subchapter  T. 

Part  130— Marine  Engineering 
Equipment  and  Systems  i 

Pari  130  includes  requirements  for 
automation  of  unattended  machinery 
spaces.  These  requirements  would  apply 
only  to  OSVs  of  100  gross  tons  and  over 
In  general,  the  guidelines  in  NVIC  1-78, 
"Automation  of  Offshore  Supply  VesseLs 
of  100  Gross  Tons  and  Over, '  have  bfpn 
restated  in  this  pari. 

Section  130. 120    Propulsion  Machinery 
Controls 

Each  OSV  would  be  required  to  have 
propulsion  controls  in  the  pilothouse. 
This  requirement  is  added  to  specify 
existing  industry  standard  practice. 
Currently,  there  is  no  requirement  for 
pilothouse  control,  although  all  OSVs 
are  so  fitted. 

Section  130.130    Steering  Systems  on 
Vessels  Less  Than  100  Civss  Tons 

OSVs  less  than  100  gross  tons  would 
have  minimum  design  requirements 
under  this  proposed  rule.  Currently, 
OSVs  certificated  under  46  CFR 
Subchapter  T  must  only  provide  suitable 
steering  apparatus.  The  proposed  rules 
are  similar  to  those  in  proposed  46  CFR 
Subchapter  T.  There  is  expected  to  be 
little  impact  on  OSV  designs  because  of 
this  proposed  rule,  since  most  existing 
OSVs  certificated  under  46  CFR 
Subchapter  T  meet  its  provisions. 


Section  130. 140    Steering  Systems  on 
Vessels  of  100  Cross  Tons  and  Over 

OSVs  would  be  required  to  be 
equipped  with  a  steering  system  meeting 
the  requirements  of  46  CFR  Subchapter 
F,  as  currently  required  by  46  CFR 
Subchapter  1,  or  have  a  hydraulic  helm 
unit.  Provisions  for  steering  the  vessel 
when  going  astern  would  be  required  for 
vessels  with  a  hydraulic  helm  unit. 

Since  the  mid  1970'8.  the  Coast  Guard 
has  accepted  hydraulic  helm  units  on 
OSVs.  These  units  are  relatively  simple 
mechanically  and  have  proven  to  be 
reliable  Most  OSVs  are  already 
equipped  with  hydraulic  helm  units  and 
many  have  steering  stations  within  the 
pilothouse  arranged  fur  operation  when 
facing  aft  over  the  wpather  deck,  for  use 
when  backing  up  to  an  offshore  platform 
or  MODU. 

Sections  130. 130  and  130. 140    Steering 
Gear 

For  vessels  less  than  ino  (^"oss  fnns, 
the  steering  system  must  bu  able  to  shift 
the  rudder  from  35  dei^rees  on  one  side 
to  30  dpgrees  on  the  other  side  in  28 
seconds  or  less  while  moving  ahead  at 
the  maximum  service  speed.  For  vessels 
KXJ  Rross  tons  and  ovf.T,  pa(  h  of  two 
mam  steering  pumps  and  drive  motors 
m.ust  be  able  to  meet  that  same 
performance  standard.  While  this 
requirement  has  not  been  applied  to 
OSVs  previously,  existing  OSVs  already 
meet  this  performance  standard.  The 
pu.'^ose  of  this  proposed  requirement  is 
ti)  specify  what  is  considered  to  be  the 
minimum  level  of  performance  for  a 
steering  system  on  OSVs  which  operate 
m  coastal  waters  where  congestion  is 
heaviest. 

Section  130.310    Radar 

Each  OSV  100  gross  tons  and  over 
would  be  required  to  be  equipped  with  a 
general  marine  radar  It  is  believed  that 
m  excess  of  95%  of  existing  OSVs  of  this 
size  are  presently  equipped  with  radar. 
However,  the  requirement  is  Included  to 
ensure  all  new  vessels  over  100  aross 
t(,)ns  meet  the  minimum  level  of  safety 
considered  necessary  by  the  industry 
and  the  Coast  Guard, 

This  proposed  requirement  is 
contained  in  proposed  46  CFR 
Subchapter  T  for  some  small  passenger 
vessels.  The  proposed  requirements  for 
radar  and  other  navigational  equipment 
in  5  130.130  satisfy  the  National 
Transportation  Safety  Board 
recommendation  M-78-074;  Require 
vessels  carrying  more  than  six 
passengers  for  hire  and  engaged  in  the 
offshore  oil  industry  to  have  electronic 
navigation  equipment  including  radar, 
loran  and  a  fathometer.  This  proposed 


rule  is  also  in  keeping  with  the  intent  of 
their  recommendations  M-87-003  and 
M-84-024  for  increased  navigational 
equipment  on  vessels  on  extended 

routes. 

Section  130.320    Electronic  Position 
Fixing  Device 

Each  OSV  in  ocean  or  coastwise 
service  would  be  required  to  be 
equipped  with  an  appropriate  electronic 
position  fixing  device.  There  is  presently 
no  such  requirement.  The  importance  of 
this  equipment  has  been  recognized  by 
industry  since  most  OSVs  over  100  gross 
tons  are  already  so  equipped. 

Section  131.350    Station  Bill 

A  station  bill  would  be  required  for 
each  OSV  with  a  required  crew  of  four 
(04)  or  more,  including  the  master,  by 
this  proposed  rule.  A  station  bill  has  not 
been  required  for  OSVs  previously 
because  it  was  felt  that  the  small 
number  of  crew  enabled  the  master  to 
keep  all  crew  members  informed  of  their 
duties.  Frequent  crew  changes 
distinguish  OSVs  from  other  vessels.  A 
station  bill  is  considered  necessary  to 
ensure  that  the  master  formally  assigns 
responsibilities  to  the  crew.  This  will 
also  ensure  that  offshore  workers  know 
who  is  in  charge  of  mustering  them  in 
the  event  they  must  abandon  ship.  The 
benefit  that  results  from  this  proposal  is 
better  oiganization  and  less  confusion 
during  «n  emergency. 

Srrtinn  131.330    Emergency 

Instructions 

An  emergency  instruction  placard  is 
not  now  required  for  OSVs,  but  would 
be  required  under  this  proposal.  Such  a 
placaid  would  provide  the  crew  and 
offshore  workers  with  relevant 
ir.formation  concerning  proper 
procedures  and  precautions  to  take  in 
emergency  situations.  The  emergency 
instruction  placard  would  be  required  to 
address  the  particular  equ'pmcrt, 
arrangement  and  operation  of  each 
ir.dividual  vessel.  This  placard  is 
considered  necessary  due  to  the  number 
of  offshore  workers  that  would  be 
permit  led  and  the  amount  of  turn  over  in 
workers  for  offshore  jobs.  The  benefit  of 
this  requirement  would  be  assurance 
that  each  of  the  crew  and  each  offshore 
worker  had  at  least  a  minimum  of 
information  on  emergency  situations 
available  and  would  prevent  confusion 
in  the  event  of  an  emergency  situation. 

Part  174— Subpart  G  Stability 

This  rulemaking  proposes  watertight 
integrity  and  stability  requirements 
specific  to  OSVs.  For  requirements  that 


are  applicable  to  all  vessel  types,  it 
refers  to  46  CFR  Part  170. 

Section  174. 185    Intact  Stability 
Requirements 

The  stability  criteria  proposed  in  this 
section  is  a  righting  energy  analysis 
which  has  been  applied  by  the  Coast 
Guard  to  OSVs  since  1974.  As  an 
alternative  to  this  criterion,  the 
proposed  regulation  would  permit 
compliance  with  §  170.173  of  Subchapter 
S,  which  is  similar  to  the  IMO 
recommended  criterion  for  OSVs 
contained  in  Resolution  A  4G9(XI1). 

Sections  174.195    Machinery  Space 
Bulkheads  and  174.200  Machinery- 
Space  Damage  Stability 

Each  OSV  would  be  required  by  these 
sections  to  show  that  it  could  survive 
side  damage  with  a  30  inch  transverse 
extent  (penetration)  of  damage  between 
the  forward  and  aft  engine  room 
bulkheads. 

Because  of  engine  room  size,  most 
existing  OSV  designs  could  not  meet  the 
damage  survival  requirements  proposed 
if  the  engine  room  were  assumed 
damaged.  Survival  of  the  proposed  side 
damage  in  the  area  of  the  engine  room 
could  be  met  if  the  engine  room  were 
not  flooded  or  if  the  size  of  the  engine 
room  were  decreased.  Designers  of 
OSVs  do  not  expect  to  reduce  the  size  of 
already  cramped  engine  rooms,  but 
instead  would  find  a  method  of  meeting 
the  damage  requirements  by  preventing 
the  assumed  damage  from  extending 
info  the  engine  room.  To  prevent  the 
engine  room  from  being  flooded,  there 
must  be  longitudinal  bulkheads 
outboard  of  the  engine  room  for  the 
length  of  the  engine  room  with  no  access 
to  the  engine  room  within  30  inches  of 
the  side  shell.  No  major  changes  are 
expected  to  existing  OSV  designs  as  a 
result  of  these  proposed  requirements 
since  nearly  all  OSV  designs  currently 
include  wing  tanks  outboard  of  the 
engine  room. 

This  proposal  is  in  keeping  with  IMO 
Resolution  A.469{XII1  and  should  not 
require  major  redesign  of  OSVs.  Review 
of  casualty  data  has  shown  that  damage 
to  the  engine  room  in  low  energy  \ype 
collisions  with  fixed  objects  is  the  most 
likely  cause  of  loss  of  the  vessel  due  to 
uncontrolled  flooding.  A  vessel  designed 
to  meet  the  30  inch  collision  penetration 
standard  in  the  engine  room  would  be 
less  likely  to  be  lost  due  to  minor 
collision  damage. 

Section  174.205    Additional  Damage 
Stability  Requirements 

Each  vessel  carrying  more  than  16 
offshore  workers  would  be  required  to 


demonstrate  survival  of  side  damage 
with  a  30  inch  transverse  extent  of 
damage  anywhere  throughout  the  length 
of  the  vessel  except  in  locations  having 
transverse  watertight  bulkheads. 

This  is  a  change  from  the  1983 
ANF'RM  which  would  hav  allowed  up 
to  150  offshore  workers  to  be  carried  but 
require  the  transverse  extent  of  damage 
to  be  B/5  (where  B  is  the  maximum 
beam  of  the  vessel  at  the  deepest  draft). 

In  reducing  the  number  of  offshore 
workers  that  would  be  permitted  on  an 
OSV.  the  level  of  subdivision  and 
damage  stability  was  reconsidered.  The 
B/5  transverse  extent  of  damape  was 
reduced  to  30  inches  and  is  considered 
to  be  a  reasonable  level  of  safety  for 
vessels  of  this  size,  conriguration  and 
operating  method  carrying  the  Imiited 
number  of  offshore  workers  proposed. 
Review  of  the  ca.suaify  history  of  OSVs 
shows  colli-sions  and  groundings  \o  be  of 
the  low  energy  type.  This  justifies  a 
reduction  to  the  proposed  transverse 
extent  of  damage  of  30  inches  versus  the 
B/5  value  required  of  other  vessels  of 
similar  size. 

Section  174.210    Watertight  Bulkhead 

Donrs 

This  section  proposes  to  permit  Cl.iss 
1  hinged  watertight  doors  in  required 
watertight  bulkheads  m  lieu  of  Class  3 
sliding  watertight  doors  as  required  in 
46  CFT*  Subchapter  S.  One  comment  on 
the  ma  ANPRM  suggested  that  this 
section  be  modified  to  require  Class  2 
sliding  watertight  doors  in  lieu  of  Class 
1  hinged  watertight  doors  as  specified  in 
the  1983  ANPRM.  Transit  through 
watertight  bulkheads  on  OSVs  is  an 
operational  necessity  and  the 
requirements  proposed  m  this  section 
are  considered  to  provide  an  adequate 
level  of  safety  for  these  vessels,  while 
permitting  the  necessary  operational 
flexibility.  Requiring  a  Class  2 
watertight  door  is  not  considered 
necessurj-  as  a  Class  1  watertight  dour 
should  provide  adequate  safety, 

A  second  commenter  suggested  that 
there  was  no  need  for  indicating  lights 
on  Class  1  doors.  This  suggestion  wa,s 
not  adopted.  Class  1  doors  would  be 
permitted  provided  they  are  equipped 
with  lights  which  indicate  on  the  bridge 
if  the  door  is  opened  or  closed.  The 
watertight  integrity  of  subdivision 
bulkheads  necessitates  that  doors  be 
opened  only  when  used  for  transit  and 
indicator  lights  will  allow  the  vessel 
operator  to  ensure  that  watertight  doors 
are  closed  as  required. 


i.  LiftboaU 

Discussion  of  Comments  on  the  1987 
ANPRM  for  Liftboats  and  Proposals 
Relating  to  Those  Comments 

The  Coast  Guard  received  14  separate 
letters  in  response  to  the  proposal  to 
inspect  and  certificate  liftboats  as 
OSVs.  All  of  the  letters  expressed 
general  approval  of  the  proposed  action. 
One  letter  was  unsigited  and  therefore 
not  included  in  the  docket 

Three  commenters  expressed  concern 
about  the  impact  of  new  regulations  on 
existing  liftboats.  The  Coast  Guard  is 
cognizant  of  the  difTiculties  encountered 
when  attempting  to  impose  "new" 
requirements  on  existing  vessels. 
Consequently,  as  previously  discussed 
and  consistent  with  tl>e  provisions  of 
this  NPRM,  owners  of  existing  liftboats 
will  be  afforded  the  option  of  complying 
with  these  regulations  or  may  dxtose 
inspection  under  the  previously 
established  alternative  means  of 
compliance  provided  by  NVIC  8-61.  CH- 
1.  The  provisions  of  NVIC  &-81.  CH-1. 
represent  a  suitable  level  of  safety  for 
existing  hftboats  and  reflect  the  "as 
built"  condition  of  these  vessels. 

Hazardous  Materials.  The  1987 
ANPRM  discussed  the  possibility  of 
developing  standards  for  the 
transportation  of  hazardous  materials 
aboard  liftboats.  Carriage  of  hazardous 
materials  by  liftboats  does  not 
significantly  differ  from  that  of 
conventional  OSVs  and  is  adequately 
addressed  by  the  NMIM. 

Crew  Requirements.  Licensing,  crew 
requirements,  and  training  issues  were 
each  mentioned  six  times.  Three 
comment:  suggested  a  redaction  in  the 
number  of  crew  currently  required  for 
conventional  OSVs  of  corresponding 
tonnage.  These  comments  stated  that 
liftboat  owners/operators  have  been 
penalized  simply  because  they  did  not 
take  advantage  of  certain  exemptions 
afforded  to  OSVs  under  existing 
admeasurement  regulations  in  46  CFR. 
Subchapter  G.  However,  one  comment 
from  an  operator  of  a  liftboat  noted  that 
on  numerous  occasions,  he  and  his  crew 
were  required  to  work  in  excess  of  12 
hours  a  day  without  benefit  of  relief  Six 
commenters  suggested  that  liftboat 
crews  were  not  adequately  trained  to 
handle  ell  the  potential  emergency 
situations  that  might  be  expected  to 
occur.  It  Is  apparent  from  the  1987 
casualty  review  that  a  lack  of  or 
insufficient  number  of  qualified  crew 
members  has  contributed  to  certain 
liftboat  casualties.  This  NPRM  includes 
provisions  for  liftboats  to  be  adequately 
crewed  with  properly  licensed  and 
documented  personnel.  The  Coast 
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Guard  does  not  agree  that  owners/ 
operators  are  being  unduly  penalized 
because  they  have  not  taken  advantage 
of  tonnage  exemptions.  The  1987 
casualty  review  showed  that,  in  many 
circvmstances,  even  the  minimum  crew 
requirements  applicable  to  vessel.?  less 
than  100  gross  tons  were  not  being 
followed. 

Proposed  §  131  1020  would  require  all 
OSVs,  including  hftboats.  to  be 
adequately  manned  as  specified  by  the 
law  and  the  manning  regulations  of  46 
CFR  Part  15  for  OSVs.  This  requirement 
incorporates  NTSB  recommendation  M- 
86-119  to  require  a  liftboat.  whether 
operating  on  the  outer  continental  shelf 
or  elsewhere,  to  be  under  the  control  of 
a  licensed  officer  or  operator.  This 
recommendation  superseded  NTSB 
recommendation  M-85-113  for  the  Coast 
Guard  to  seek  legislative  authority  to 
license  persons-in-charge  of  Hftboats 
Since  liftboats  have  been  determined  to 
be  OSVs.  as  previously  discussed,  no 
additional  authority  is  needed. 

Stability  Five  comments  were 
received  concerning  liftboat  stability 
Four  of  the  five  commenters  favored 
adoption  of  the  70  knot  wind  heeling 
criteria  already  in  effect  for  certain 
MODUS  in  46  CFR.  Subchapter  S.  One 
commenter  recommended  consideration 
of  a  50  knot  criteria.  Stability  of  liftboats 
is  a  critical  concern,  particularly  when 
the  vessels  are  in  a  transition  mode  to  or 
from  an  elevated  condition.  Proposed  46 
CFR  174.  Subpart  H  would  require 
liftboats  in  "restricted"  service  to  meet  a 
70  knot  severe  storm  criteria  and  a  60 
knot  criteria  for  normal  operating 
conditions.  Liftboats  in  "unrestricted" 
service  would  have  to  meet  a  100  knot 
criteria  for  severe  storm  conditions  and 
a  70  knot  critena  for  normal  operating 
conditions.  Additionally,  liftboats  would 
be  required  to  meet  the  intact  and 
damage  stability  criteria  for  OSVs  of 
Pnrt  174.  Subpart  G  Regardless  of  route 
liftboats  would  be  required  to 
demonstrate  a  downward  force  on  each 
foot'ng  when  supported  on  the  bottom 
under  a  VJ)  knot  wind  for  severe  storm 
conditions,  and  a  70  knot  wind  for 
normal  operating  conditions. 

The  proposed  requirements  comply 
with  .NTSB  recommendation  M-B5-112 
to  establish  stability  critena  for 
liftboats.  Casualties  occurring  while 
elevated  or  when  in  transition  to  or  from 
an  elevated  position  have  resulted  in 
Ab\  of  the  total  liftboat  casualties 
reported.  70%  of  the  associated  deaths, 
and  in  excess  of  dO"-'-  of  the  totnl 
monetary  loss. 

Le^  Strength.  Five  commen's  were 
received  concerning  liftboat  leg  strength. 
All  pointed  to  the  lack  of  an  established 
industry  standard  and  a  need  for  one. 


The  commenters  suggested  developing  a 

required  constant  value  for  the  "K" 
factor,  or  effective  length  factor,  for  use 
with  the  rules  of  the  American  Bureau  of 
Shipping  for  leg  strength.  This  "K"  factor 
accounts  for  support  conditions  at  the 
seabed  and  essentially  determines  the 
maximum  safe  length  of  leg  permitted 
between  the  jacking  guide  structure  of 
the  liftboat  and  the  seabed  while 
elevated.  Suggested  values  for  this 
constant  ranged  from  1  65  to  2.0.  One 
commenter  also  indicated  that  leg 
strength  design  cnteria  should  be 
"certified  at  the  expense  of  the  owner." 
The  NPRM  proposes  to  adopt  the  leg 
strength  critena  applicable  to  self- 
elevating  MODUs  contained  in  the 
Amencan  Bureau  of  Shipping  (ABS) 
■Rules  for  Mobile  Offshore  Drilling 
Units  '  with  an  effective  length  factor. 
"K",  of  not  less  than  2.0. 

Proposed  S  127.110  would  require 
plans  of  liftboat  less,  details  of 
supporting  structure,  and  calculations  to 
be  submitted  for  review  and  approval. 
Liftboat  leg  failures  have  accounted  for 
approximately  18%  of  the  total  liftboat 
casualties  reviewed  and  account  for  23% 
of  the  monetary  loss  from  these 
casualties. 

Jacking  Systems.  Five  comments  were 
received  concerning  liftboat  jacking 
systems.  Four  of  the  five  comments 
suBgested  certain  inherent  problems 
with  the  hydraulics  employed  and 
recommended  that  requirements  be 
promulgated  to  make  them  "fail-safe". 
The  fifth  comment  recommended 
installation  of  an  audible  alarm  to  signal 
development  of  a  potentially  hazardous 
adverse  list  or  trim  condition.  One 
commenter  included  a  recommendation 
that  the  .Amencan  Gear  Manufacturers 
A.ssociation  (AGMA)  Standard  218.01 
Rating  the  Pitting  Resistance  and 
Bonding  Strength  of  Spur  and  Helical 
involute  Gear  Teeth    be  adopted  to 
assure  that  a  reasonable  criteria  be 
employed  in  the  design  of  any  given 
r.ick  and  pinion  jacking  system. 

Proposed  \  126.340,  §  126  4J0,  and 
J  128.130  recognize  that  liftboat  jacking 
systems  are  critical  elements  of  these 
vessels  and  have  a  documented  history 
of  failure,  totaling  approximately  16%  of 
the  casualties  identified  in  the  1987 
c<isualty  review  and  20%.  of  the  deaths. 
Consequently,  they  are  identified  as 
"vital"  systems  and  would  be 
thoroughly  inspected  at  the  initial 
inspection  for  certification  and  at  each 
subsequent  inspection  for  certification. 
This  would  serve  to  reduce  the  number 
of  casualties  involving  hftboat  jacking 
systems. 

Proposed  S  128.240  would  address  the 
standards  to  which  all  liftboat  hydraulic 


systems  must  be  designed  including  the 
hydraulic  jacking  systems. 

Proposed  §  128.460  would  incorporate 
AGMA  Standard  218.01  by  reference  to 
assist  a  designer  in  determining 
minimum  jacking  system  gear  strength. 
Additionally,  it  would  require  that  each 
jacking  system  be  designed  and 
constructed  so  that  any  single 
component  failure  will  not  result  in  the 
vessel's  uncontrolled  descent. 

Proposed  S  130.210  would  require  that 
each  control  system  for  a  liftboat 
jacking  system  be  designed  so  that  loss 
of  power  or  failure  of  any  one 
component  will  sound  a  visual  and 
audible  alarm  and  will  not  result  in  the 
vessel's  uncontrolled  descent. 

Operating  Manual.  Four  comments 
advised  that  there  is  little  information 
available  to  the  liftboat  operator  with 
respect  to  (1)  changing  operating  modes, 
(2)  adding  required  preload  ballast  to 
achieve  adequate  leg  penetration  into 
the  seabed,  (3)  calculating  deck  load, 
and  (4)  addressing  the  myriad  of 
emergency  situations  that  may  confront 
personnel  aboard  the  vessel.  All  felt 
most  of  this  could  be  satisfactorily 
addressed  in  an  operating  manual, 
which  would  be  readily  accessible  and 
usable  by  the  crew.  The  NPRM  proposes 
to  require  that  an  approved  operating 
manual  be  on  board  all  liftboats. 

Proposed  5  131.1085  would  require 
each  liftboat  to  have  a  Coast  Guard 
approved  operating  manual  readily 
available  and  usable  by  the  person-in- 
charge  and  the  crew.  This  requirement 
incorporates  NTSB  recommendations 
M-84-004  and  M-85-114  for  the  Coast 
Guard  to  require  a  liftboat  to  have  an 
operating  manual  which  sets  forth  the 
operating  limitations  while  engaged  in 
outer  continental  shelf  activities  with 
respect  to  imposed  environmental, 
loading,  and  stability  conditions.  The 
1987  casualty  review  indicated  that 
liftboats  may  become  hazardous  when 
operated  beyond  design  limitations.  The 
operating  manual  proposed  would 
explain  the  operating  limits  and  provide 
guidance  pertaining  to  various 
emergency  situations. 

Cranes.  Three  commenters  stated  that 
cranes  have  proven  to  be  an  inherent 
safety  hazard  on  liftboats  and  indicated 
there  are  no  industry  wide  safety 
standards  followed  concerning  the 
installation,  testing,  and  servicing  of 
these  devices. 

Proposed  S  126.140  would  require 
liftboat  cranes  to  be  designed,  installed, 
maintained,  and  tested  in  accordance 
with  the  same  provisions  established  for 
MODUs.  specifically  the  American 
Petroleum  Institute  (API)  Recommended 
Practices  (RP)  2C  and  2D. 
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Draft  Regulatory  Evaluation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  significant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034.  February  26, 1979),  A  draft 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket.  It 
may  be  inspected  and  copied  at  the 
address  listed  under  ADDRESSES.  Copies 
may  also  be  obtained  by  contacting  the 
person  listed  under  FOR  further 
INFORMATION  CONTACT 

Costs  for  Conventional  OSVs.  As  of 
December  1987,  there  were  584  OSVs 
certificated.  407  of  which  were  over  UHO 
gross  tons.  In  evaluating  the  effect  of 
these  proposed  regulations,  all 
additional  costs  and  benefits  of  these 
regulations  were  assumed  in  constant 
dollars. 

The  cost  to  construct  a  conventional 
OSV  under  these  proposed  regulations 
compared  to  existing  regulations, 
expressed  as  a  percentage  of  the  initial 
construction  cost  for  each  OSV  would 
be: 

Approximately  2.3%  for  conventional 
OSVs  less  than  100  gross  tons. 

Approximately  0.5%  for  conventional 
OSVs  100  gross  tons  and  over. 

Assuming  90  large  OSVs  and  50  small 
OSVs  would  be  built  in  the  6  years  after 
these  proposed  rules  become  effective, 
the  cost  of  these  proposed  regulations  lo 
the  OSV  industry  would  be 
approximately  $0.8  million  per  year. 

The  principal  benefits  of  these 
regulations  would  be  a  vessel  better 
equipped,  with  the  authorization  to 
carry  more  than  twice  as  many  offshore 
workers  and  twice  as  much  liquid 
drilling  fluid,  increased  safety  for 
offshore  workers  and  crew  due  to  the 
damage  stability  requirements,  a  vessel 
less  likely  to  suffer  damage  that  would 
result  in  total  loss  of  the  vessel,  and  a 
crew  better  prepared  to  deal  with 
emergencies.  The  economic  benefit  of 
the  safety  improvements  and 
operational  flexibility  offered  by  these 
proposed  rules  is  difficult  to  quantify,  as 
they  are  dependent  on  vessel  design, 
operational  procedures,  and  contractual 
arrangements.  However,  based  upon  the 
modest  assumption  that  these 
regulations  would  result  in  a  30% 
reduction  in  damage  costs  associated 
with  vessel  casualties,  it  is  estimated 
that  the  overall  benefits  of  these 
proposed  regulations  would  more  than 
offset  the  additional  construction  costs 
imposed. 

Costs  for  Liftboats.  It  is  anticipated 
that  the  proposed  regulations  for  new 
liftboats  would  affect  small  business 
entities.  These  vessels  have  not  been 


previously  required  to  be  designed  and 
built  to  Coast  Guard  inspectiim 
standards.  Unlike  conventional  OS\'s 
the  Coast  Guard's  expencnie  with 
liftboats  IS  based  primarily  on  casualty 
investigations  Therefore,  the  Coast 
Guard  has  no  accurate  mechanism  for 
determining  additional  costs  which  may 
be  incurred  by  owners  of  new  liftboats 
required  to  meet  the.se  proposed  rules.  In 
the  1987  ANPRM,  the  Coast  Guard 
requested  information  concerning 
anticipated  additional  costs  that  might 
be  borne  by  liftboat  owners  and 
operators  resulting  from  newly  imposed 
inspection  requirements.  There  was  no 
data  associated  with  costs  submitted  to 
the  docket. 

Several  designers,  builders,  and 
owners  of  liftboats  were  contacted 
dunng  prepnration  of  this  M'RM,  The 
individuals  contacted  estimated  that  a 
large  lifti)oat  of  less  than  300  gross  tons 
with  legs  200  feet  in  length  would  cost 
between  $2-$4  million  to  design  and 
construct.  The  cost  to  design  and 
construct  a  liftboat  less  than  100  gross 
tons  was  estimated  to  be  approximately 
$1  million.  These  individuals  believe 
that  if  new  regulations  were  considered 
in  the  initial  design,  the  impact  of  non- 
recurring costs  associated  with 
construction  of  a  liftboat  would  be 
mini,Tial — not  more  than  5%  above  the 
current  estimated  construction  cost.  This 
additional  construction  cost  would 
amount  to  less  than  $5f).()00  for  a  liftboat 
less  than  100  gross  tons  and  between 
$100,000  and  $200,000  for  a  liftboat  more 
than  100  gross  tons  Examples  of 
additional  non-recurring  costs  that 
would  be  incurred  as  a  result  of  this 
NPR.M  include: 

1.  Submittal  of  vessel  plans  to  the 
Coast  Guard, 

2.  Preparation  and  submittal  of  a 
ccimprehens' ve  operating  manual  to  the 
Coast  Guard 

3.  Design  and  construction  of  a  fail- 
safe jacking  system. 

4.  Upgrading  of  raw  water  intake 
piping  systems  to  supply  the  firemain 
systems  while  elevated. 

5  Comp'iance  with  increased 
lifesaving  equipment  requirements. 

There  would  be  no  recurring  costs  to 
liftboat  operators  associated  with  these 
proposed  rules,  in  addition  to  costs 
already  being  incurred  by  existing 
liftboats.  Recurring  costs  associated 
with  crew  salaries,  periodic  testing  and 
drydocking,  and  other  expenses  due  to 
biennial  inspections  and  reinspections 
would  not  be  affected  by  the  regulations 
proposed  in  this  NPRM. 

1  he  benefit  of  casualties  and  fatalities 
prevented  is  the  savings  to  the  liftboat 
industry  offered  by  these  proposed  rules 
and  is  drawn  from  the  annual  averages 


for  the  liftboat  fleet  for  the  period  1981 
to  1986.  If  these  rules  reduce  the  average 
cost  per  casualty  for  liftboats  to  a  value 
comparable  to  conventional  OSVt,  this 
will  mean  a  reduction  of  approximately 
75-87%  in  the  cost  of  casualties  to 
liftboats.  This  reduced  cost  of  casualties 
will  amount  to  approximately  $72,900  for 
a  liftboat  less  than  100  gross  tons  which 
exceeds  the  estimated  $50,000  additional 
design,  construction,  and  outfitting 
costs.  Similarly,  for  liftboats  over  100 
gross  tons,  the  reduced  cost  of 
casualties  will  be  approximately 
$183,100.  which  is  within  the  range  of 
the  expected  cost  increase  of  $100,000- 
$200,000. 

It  is  difficult  to  gauge  the  impact  of 
these  proposed  rules  on  the  liftboat 
industry  as  a  whole  since  there  are  no 
plans  for  new  liftboat  construction 
according  to  those  consulted  and  the 
Coast  Guard  has  only  informal 
estimates  of  the  additional  construction 
costs  which  may  be  incurred.  New 
liftboats  would  enjoy  some 
unquantifiable  benefits  heretofore 
limited  to  conventional  OSVs,  i.e.. 
carriage  of  unlimited  quantities  of  Grade 
E  liquid  drilling  fluids  and  up  to  36 
offshore  workers.  These  unquantifiable 
benefits  when  added  to  the  anticipated 
reductions  in  casualty  costs  discussed 
above,  outweigh  the  estimated 
additional  construction  costs. 

As  previously  stated,  information 
concerning  additional  costs  that  may  be 
borne  by  the  liftboat  industry  as  a  result 
of  this  NPRM  is  'imited.  Specific  cost 
data  concerning  compliance  with  these 
proposed  rules  is  requested.  All 
economic  information  submitted  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  The  regulations 
may  be  changed  in  light  of  economic 
data  submitted. 

Environmental  Analysis 

The  Coast  Guard  has  considered  the- 
environmental  impact  of  this  proposed 
rulemaking  and  concluded  that 
preparation  of  an  environmental  impact 
statement  is  not  necessary.  A  draft 
environmental  assessment  has  been 
prepared  and  a  finding  of  no  significant 
impact  is  anticipated. 

Federalism  Assessment 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  thai 
this  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 
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ir,  .r.^,-,rrliinrD  «/ith  thp  Rp(?i:l;iior 


Based  upon  these  estimates,  the  Coast 
Guard  certifies  that  the  proposed 

.....,,,1  ,t,.^ri^  ,*rf^,,l.1  n,>t  Kuvp  a  Qicmirir.«nt 


The  information  collection 
requirements  have  been  submitted  lo  the 
Office  of  Manacement  and  Budcet 
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!nor 


and  Hazardous  materials  transportation. 
Main  and  auxiliary  machinery, 

46  CFR  Part  129 


(1)  Is  contracted  for  on  or  after  [Insert 
the  effective  date  of  these  regulations]; 

and 


§  125.130    Load  line  requirements 
Each  vessel  subject  to  load  line 
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2(M,l  1 


Regulatory  Flexibility  Act 

In  accordance  with  the  Rpsula'nry 
Flexibility  Act  (5  U  S.C  601  thro'jsh 
612)  the  Coast  Guard  has  consvierod 
whether  this  nilemaking  '.s  likfly  to  havt- 
H  signincant  economic  imparl  on  a 
substantia!  number  of  sm.a!!  e-^'i''^-^. 
■Small  entities"  include  ind^-P'^nHf^nHy 
r-^n-d  and  operated  smali  h-.is^n»'ssps 
which  are  not  dominant  m  their  fi^Id 
and  wh'ch  woiiid  othervv'se  q  ;H';f\  as 
■•small  busint"'s  concerns  '  und»"r  sfctior, 
3of  •--Small  B'.wiP-'ss  Alt  n5''Sr 

There  are  currently  72  owners  ':iai 
iiwn  only  one  conventional  OSV  (•5  2'^  t,i 
convent. onal  OSVsV  The  Coast  Guard 
does  not  anticipate  that  there  would  he 
more  than  17  owners  that  would  own 
one  new  OSV  |3  per  year  based  upon 
12-  of  the  anticipated  140  new 
conventional  OSVs  to  be  built  m  the  b 
years  after  these  niles  are  fin-iiizs-iJj 
The  additional  out  uf  pocke!  expense  lor 
initial  construction  would  no!  ex..eed 
2  5'*^.  as  previously  discussed,  even  .) 
none  of  the  operational  fiexibilitv  or 
safety  improvements  (and  other 
unquantifiable  benefi's)  wpre  re.il.ztd 
These  proposed  rules  would  noi  ^^•bu!t  m 
additional  recurring  operational  costs. 

In  the  case  of  liftboats.  the  additional 
initial  construction  costs  will  be  higher, 
approximately  5%  of  ih.e  estimated 
construction  cost,  based  upon  the  best 
information  available  to  the  Coast 
Guard.  There  would  be  no  additional 
recurring  cost  to  liftboat  operators  due 
to  these  proposed  rules.  There  are 
currently  5  liftboat  owners  that  own 
only  one  liftboat  (2%  of  the  liftboat 
Heet).  The  Coast  Guard  estimates  th.n 
there  would  be  no  more  than  1  new 
liftboat  owner  with  only  one  liftboat  m 
the  8  years  after  these  rules  are  finalized 
based  upon  the  current  pprrpntage. 


Based  upon  th"se  estmuit.-s,  the  Coast 
Guard  certifi-^s  that  the  proposed 
regulations  would  not  have  a  signifioint 
economic  impai.t  on  a  subRtantial 
number  of  small  entities. 

Howt'V  er.  if  you  feel  tbdt  vour 
husin»'ss  qualifies  as  a  sm  ill  entity  and 
would  suif.-r  signfic.ant.  negative, 
economic  impaLi,  pled.sp  explain  why 
your  business  qualifies  as  a  small  entity 
and  to  what  degree  the  proposed 
regulations  would  economically  affect 
your  busi^.ess  Ciist  ;iHi.i  suhmitied  wiii 
be  thorougn.^  p', .('M,4'.-d  tsff.ir.' 
publication  of  ';>e  tiririi  rule 

Paperwork  Reduction  Act 

This  rulemaking  contains  informaliun 
collection  requirements  in  the  followir;.; 
sections  of  46  CFR: 


12&120  . 

126.150 

128.160 

126.170 

128.230 

126.240 

126.260 

126.270 

126.320 

12S330 

126.420 

12fi510 

1  :h.b30 

127.100 

127110 

126.120 

126.210 

128J!20 

12«240 

Ijy  220 

1211. 3  Jl 

1  Jl  37S 

I  10.130 

1  H)  470 

131.210 

131 JIO 

131.330 

131 J30 

131 J40 

131.350 

131.505 

131.510 

131.515 


131  52S 

131.530 

131.535 

131.545 

131.550 

131.566 

131370 

laiJflO 

131.610 

Ifl620 

131.630 

131 «» 

131.610 

131.615 

131.620 

131 JZ5 

ISIJM 

131 .8U 

131.640 

131  MS 

131JeO 

131 JB5 

13tM0 

131.665 

131.870 

191 J7S 

131.660 

131865 

131.600 

131  «)3 

131  aw 

131J10 
131 J20 


131 .630 

IdliMO 

131.1030 

131.1045 

131.1050 

131.1065 

131.1065 

132.110 

132.130 

132.220 

112  MH) 

jr4Jio 


The  information  collection 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget 
iOMB)  for  review  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  L'.S.C.  3501  el  seq].  Persons  desiring 
to  comment  on  these  regulations  should 
submit  their  comments  to:  Office  of 
Regulatory  Policy,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  \VV..  Washington.  UC  205i>3. 
ATTN  Desk  Officer,  Coast  Guard. 
Persons  submitting  comments  to  0MB 
are  also  requested  to  submil  a  copy  of 
their  comments  to  the  Coast  Cu-ud  as 
indicted  under  AD0RE8SCS. 

List  of  Subjects 

■4^^  (  FR  Part  1J5 

Marine  safety,  Wssels.  Oifshore 
supply  vessels  Oil  and  gas  exploration. 
Hazardous  m,.)tt  nals  transportation. 
Administrative  practice  and  pror edures, 

HPd  .Auihor'iy  delegation. 


■16  CFR  f\irt  126 

Marine  safety.  Vessels,  Offshore 
supply  vessels.  Oil  and  gas  exploration. 
Hazardous  m.aterials  transportation. 
Reporting  requirements.  Law 
enforf;pment.  and  Authority  delegation. 


46  CFR  Part  127 

Marine  safety.  Vessels,  Offshore 
supply  vessels,  Oil  and  gas  exploration. 
Hazardous  materials  transportation. 
Reporting  requirements,  and  Authnr'y 
delegation. 

46  CFR  Part  128 

Marine  safety.  Vessels.  Offshore 
supply  vessels.  Oil  and  gas  exploration. 


and  Hazardous  materials  transportation. 
Main  and  auxiliary  machinery. 

4H  CFR  Part  129 

•Mdjine  safety.  Vessels.  Offshore 
supply  vessels.  Oil  and  gas  exploration. 
Hazardous  materials  transportation,  and 
Electric  power. 

46  CFR  Part  130 

Marine  safety,  Vessels,  Offshore 
supply  vessels,  Oil  and  gas  exploration. 
Hazardous  materials  transportation. 
Vessel  control  and  automation. 

46  CFR  Part  131 

Marine  safety.  Vessels,  Offshore 
supply  vessels,  Oil  and  gas  exploration, 
Hazardous  materials  transporiation. 
Reporting  requirements,  Penalties, 
Navigation  (water),  and  Operations. 

46  CFR  Part  132 

Marine  safety.  Vessels,  Offshore 
supply  vessels,  Oil  and  gas  exploration. 
Hazardous  materials  transportation,  and 
Fire  prevention. 

46  CFR  Part  170 

Marine  safety,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  174 

Marine  safety.  Vessels,  Offshore 
supply  vessels,  Oil  and  gas  exploration. 
Hazardous  materials  transporiation,  and 
Stability. 

1.  In  consideration  of  the  foregoing, 
the  Coast  Guard  proposes  to  amend 
Chapter  I  of  Title  46  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Subchapter  L,  consisting  of  Parts  125 
through  136,  to  read  as  set  forth  below 

SUBCHAPTER  L— OFFSHORE  SUPPLY 
VESSELS 

PART  125— GENERAL  PROVISIONS 


Sec 
125 
125 
125 
125 
125 

125. 
125. 
125. 
125. 

125. 

A 

US 


100 

no 

120 
130 
140 


Applicability. 

Hazardous  materials  in  bulk 
Packaged  hazardous  materials 
Load  line  requirements 
Lifesaving  appliances  Hnd 

arrangements. 

ISO    Definitions. 

100     Equivalents. 

1"0     Incorporation  hy  rtft'rence. 

180     Notice  of  deficiencips  and 

requirements. 

190     Right  uf  appeal 

uthority:  46  U.S.C  3306.  3.1(r,  sn,-,  414 

C  App.  18041  49  CFR  1  46. 


§  125.100    Applicability. 

|a)  Except  as  provided  by  paragrup.ti 
(i  1  of  this  section,  this  suln  haptrr 
applies  to  each  United  St,ites  Tiag 
offshore  supply  ves.sel  th.,t  — 


(1)  Is  contracted  for  on  or  after  [Insert 
the  effective  date  of  these  regulations]: 
and 

(2)  Carries  36  or  less  offshore  workers. 

(b)  Each  offshore  supply  vessel  (OSV) 
contracted  for  prior  to  [insert  the 
effective  date  of  these  regulations]  must 
be  constructed  in  accordance  with— 

1 1  j  The  regulations  in  effect  prior  to 
{Insert  the  effective  date  of  these 
regulations]  |46  CFR  Subchapter  I  or 
Subchapter  T): 

(2|  .Navigation  and  Vessel  Inspection 
Circular  8-81  CH-1.  Initial  and 
Subsequent  Inspection  of  Uncertificated 
Existing  Offshore  Supply  Vessels  Under 
Pub.  L,  96-3781 

(3)  For  liftboats  contracted  for  prior  to 
[Insert  the  effective  date  of  these 
regulations].  Navigation  and  Vessel 
Inspection  Circular  8-81  CH-1;  or 

(4)  The  regulations  in  this  subchapter. 

(c)  Certain  regulations  in  this 
subchapter  apply  only  to  limited 
categories  of  vessels.  Specific 
applicability  statements  are  provided  at 
the  beginning  of  those  regulations. 

§  125.1 10    Hazardous  materials  in  bulk. 

(a)  Except  as  provided  in  this  section. 
a  vessel  may  not  carry  hazardous 
materials  in  bulk  without  the  approval 
of  the  Commandant  (G-MTH) 

(b)  A  vessel  may  carry  the  fciluminK 
in  fixed  independent  tanks  or  integral 
tanks- 
Ill  In  integral  tanks 

|i|  Grade  D  combustible  liquids  listed 
in  §  30.25-1  of  this  chapter  in  quantities 
not  to  exceed  20  percent  of  the  vessel's 
deadweight. 

|ii!  Grade  E  combuslible  liquids  listed 
in  §  30.25-1  of  this  chapter  in  quantities 
not  to  exceed  20  percent  of  the  vessel's 
deadweight,  except  that  drilling  fluids 
and  excess  fuel  oil  may  be  corned 
without  lim;t 

(21  In  fixed  independent  tanks  on 
deck:  Grade  B  and  lower  grade 
flammable  and  combustible  liquids 
listed  in  §  30.25-1  of  this  chapter  in 
quantities  not  to  exceed  20  percent  of 
the  vessel's  deadweight 

(cj  A  vessel  may  carry  hazardous 
materials  in  portable  tanks  in 
accordance  with  Paris  M  and  98  of  this 
chapter.  A  poriable  tank  may  be  filled  or 
discharged  on  board  a  vessel  if 
authorized  by  an  endorsement  on  the 
vessel's  Certificate  of  Inspection 

§  125.120    Packaged  hazardous  matenais 

Packaged  hazardous  materials. 
including  hazardous  materials  in 
portable  tanks,  may  be  carried  if 
prepared,  loaded,  and  stowed  in 
accordance  with  the  requirements  of  49 
CFR  Chapter  I,  Subchapter  C. 


§125.130    Load  line  requirements 

Each  ve.s-i    s;,;.,.  ,,. 

assignment,  certification,  and  marking 
under  Subchapter  E  of  this  chapter  must 
meet  the  requirements  in  Subchapter  E 
in  addition  to  the  requirements  in  this 
subchapter 

§  li'S  140     Lttesaving  .-ippnarsces  ana 
arraagements 

i.  :•  :  ai  .::^  appliances  and 
arrangements  must  comply  with 
Subchapter  W  of  this  chapter. 

S12S.150    Definitions. 

(a)  "Accommodations"  include  the 
following: 

(1)  A  space  used  as  a  messroom. 

(2)  A  lounge. 

(3)  A  sitting  area. 

(4)  A  recreation  room. 

(5)  Quarters. 

(6)  A  toilet  space. 

(7)  A  shower  room. 

(b)  "Approved"  means  approved  by 
the  Commandant  unless  otherwise 
stated. 

(c)  "Bulkhead  deck"  means  the 
uppermost  deck  to  which  transverse 
watertight  bulkheads  and  the  watertight 
shell  extend. 

(d)  "Cargo  gear"  includes  masts, 
stays,  booms,  winches,  cranes, 
elevators,  conveyors,  and  standing  and 
running  gear  that  form  a  part  of  the 
shipboard  equipment  used  in  connection 
ivith  the  loading  and  unloading  of  the 
vessel. 

(e)  "Coast  Guard  District 
Commander"  means  an  officer  of  the 
Coast  Guard  designated  by  the 
Commandant  to  command  all  Coast 
Guard  activities  within  a  Coast  Guard 
district  described  in  33  CFR  Part  3. 
which  include  the  inspection, 
enforcement  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

(f)  "Coastwise"  refers  to  a  route  that 
is  not  more  than  20  nautical  miles 
offshore  on  any  of  the  following  waters: 

(1)  Any  ocean. 

(2)  The  Gulf  of  Mexico. 

(3)  The  Caribbean  Sea. 

(4)  The  Gulf  of  Alaska. 

(5)  Other  similar  waters  as  may  be 
designated  by  the  Coast  Guard  District 
Commander. 

(g)  "Commandant"  means  the 
Commandant  of  the  Coast  Guard  or  an 
authorized  representative  of  the 
Commandant. 

(h)  "Commanding  Officer.  Marine 
Safety  Center"  means  an  officer  of  the 
Coast  Guard  designated  by  the 
Commandant  to  command  all  Coast 
Guard  activities  within  the  Marine 
Safety  Center,  which  includes 
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commercial  ve86«l  plan  review  to  ensure 
compliance  with  applicable  laws. 


inspection  tone  for  the  performance  of 
duties  with  respect  to  the  inspection. 


{  12S.170    Incorporation  by  re«Tenc». 

(a)  In  this  subchapter  portions  or  the 


Z26.1-1983— Safety  Glazing 
Materials  for  Glazing  Motor 
Vehicles  Operating  on  Land 


Federal  Regiater  /  Vol.  54,  No.  88  /  Tuesday.  May  9.  198fl 


/   Proposed   Riilp<; 


?0() !  9 


UL     595-1960— Marine     Typf 
Electric  Ijshting  Fixlurps 

Comnaridinfl     Offirpr      lu»arvn» 


5   1.?f<  41'1 


1 26.270    Certificaie  of  Inspectioa 
amendment. 
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commercial  vessel  plan  review  to  ensure 
compliance  with  applicable  laws, 
regulations,  and  standards. 

(i)  "Damp  or  wet  locations"  include 
the  following; 

(1)  A  location  exposed  to  the  weather. 

(2)  A  machinery  space. 

(3)  A  cargo  space. 

(4)  A  location  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower 
normally  exposed  to  splashing,  water 
washdown.  or  other  wet  conditions. 

(5)  An  area  directly  inside  of  an 
access  door  to  a  weather  deck  if  the 
access  door  is  not  protected  against  rain 
or  spray  by  an  overhanging  deck  or  by 
other  means. 

(6)  Other  spaces  with  similar  moisture 
levels. 

(j)  "Deadweight"  means,  when 
measured  in  water  of  speciHc  gravity 
1.025,  the  difference  in  long  tons 
between — 

(1)  The  displacement  of  the  vessel  at 
"lightweight '  as  defined  in  S  170 
Subpart  F  of  this  chapter  and 

(2)  The  displacement  of  the  vessel  at 
the  deepest  load  waterline,  on  even  trim 

(k)  "Gas  free"  means  free  from 
dangerous  concentrations  of  flammable 
or  toxic  gases. 

(I)  "International  voyage"  means  a 
voyage  between  a  country  to  which  the 
International  Convention  for  the  Safety 
of  Ufe  at  Sea  (SOLAS).  1974  applies  and 
a  port  outside  that  country. 

(m)  "Jacking  system"  means  any  typ*" 
of  mechanical  or  electrical  s>  s'em  used 
in  elevating  a  liftboat. 

(n)  "Length",  when  used  in  terms  of 
vessel  length,  has  the  same  meaning  that 
is  provided  in  }  42.i:j-15(a)  of  this 
chapter. 

|o)  "Liftboat"  means  an  offshore 
supply  vessel  with  movable  legs  capable 
of  raising  its  hull  above  the  surface  of 
thr!  sea. 

(p)  Manne  mspector'^  means  any 
person  of  the  Coast  Guard  designated  ds 
such  by  the  Officer  in  Charge.  Manne 
Inspection  to  perform  duties  with 
respect  to  the  inspection,  enforcement 
and  administration  of  vessel  safety  arid 
navigation  laws  and  regulations 

(q)  "Ocean"  refers  to  a  route  which  is 
more  than  20  nautical  miles  offshore  or. 
any  of  the  following  waters 

(1|  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Gulf  of  Alaska;  and. 

(5)  Other  similar  waters  as  may  be 
designated  by  the  Coast  Guard  District 
Commander. 

(r)  "Officer  in  Charge.  Marine 
Inspection"  or  "OCXfl '  means  any 
person  so  designated  by  the 
Commandant  to  be  in  charge  of  an 


inspection  zone  for  the  performance  of 
duties  with  respect  to  the  inspection. 

enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

(s)  "Offshore  supply  ve8,sel"  means  a 
vessel  that — 

{1  i  Is  propelled  by  machinery  other 
than  steam. 

(2)  Is  not  within  the  description  of  a 
passenger  carrying  vessel  in  48  U.S.C. 
2101(22)  or  46  US.C.  2101(35): 

(3)  Is  of  more  than  fifteen  and  less 
than  five  hundred  gross  tons:  and 

(4)  Regularly  carries  goods,  supplies, 
or  equipment  in  support  of  exploration, 
exploitation,  or  production  of  offshore 
mineral  or  energy  resources 

(t)  "Offshore  worker"  means  any  one 
of  the  following  persons  who  is  carried 
on  hoard  an  offshore  supply  vessel, 
except  for  the  Master  or  a  bona  fide 
m.'mber  of  the  crew  who  has 
contributed  no  consideration  for 
carriage  on  board  and  is  paid  for 
services  on  board: 

(1)  The  owner  or  his  representative. 

f2)  An  employee  of  the  owner,  or  of  a 
subcontractor  to  the  owner,  employed  in 
the  business  of  the  owner. 

(3)  A  charterer  of  the  vess(;l  or  his 
representative 

(4)  .'Vn  employee  of  the  (harti-rer.  or  of 
a  subcontract(5r  to  the  char'erer. 
empioy!}d  in  the  business  of  th»^ 
charterer 

(5)  A  persun  employt'd  in  sune  phase 
of  exploration,  exploitation,  or 
production  of  offshore  mineral  or  energy 
resources  served  by  the  vessel. 

(6)  A  bona  fide  guest  who  has 
contributed  no  considtTHtion  for 
carriage  on  hoard. 

(u)  "Quarters"  means  any  space 
where  sleepinx  accommodations  are 
provided. 

(v)  "Recognized  classification  society" 
means  the  American  Bureau  of  Shipping 
[ABS]  or  any  other  classification  society 
recognized  by  the  Commandant. 

(w)  "Restricted  service"  mpans 
service  in  areas  th.it  are  within  12  hours 
of  a  harbor  of  safe  refuge  or  a  location 
where  a  liftboat  may  be  elevated  to 
meet  the  KX)  knot  wind  severe  storm 
criteria  of  5  i:'4. 2.50(e)  of  ih;.s  i:hHpter. 

9  125.160    Equivalents. 

Substitution  for  fittings,  materials. 
pquipmpnt,  jrrangerr.pnts.  calculations, 
information,  or  tests  required  in  this 
subchapter  may  be  accepted  by  the 
OCMl.  the  Commanding  Officer.  .Marine 
Safety  Center,  the  Coast  Guard  District 
Commander,  or  the  Commandant  if  the 
substitution  provides  an  equivalent  level 
of  safety. 


1 125.170    ineofpocetloii  by  nltnnc^ 

(a)  In  this  subchapter  portions  or  the 
entire  text  of  certain  industrial  and 
government  agency  standards  and 
specifications  are  referred  to  as  the 
governing  requirements  for  materials, 
equipment,  tests,  or  procedures  to  be 
followed.  These  standards  and 
specification  requirements  specifically 
referred  to  in  this  subchapter  are  the 
governing  requirements  for  the  subject 
matters  covered  unless  specifically 
limited,  modified,  or  replaced  by  other 
regulations  in  this  subchapter. 

(b)  Materials  are  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (c)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washington,  DC  20408  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001.  and  is  available  from  the 
sources  indicated  in  paragraph  (c)  of 
this  section. 

(c)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter,  and  the  sections  affected, 
are; 

Amen<  >m    Bureau    of    Shipping 

(ABSl.    45    Eisenhower    Dr., 

Paramns,  N]  07652: 

Rules  for  Building  and  Class- 
inR  Steel  Vessels.  Under  61 
Meiers  (200  Ft)  ui  Length 
(198;3l §127.21* 

Rules  for  Building  and  Class- 
ing Steel  Vessels  (1988) §  ■i2?n0 

RuIps  for  Building  and  Class- 
ing Aluminum  Vessels 
119751 ^ -....       i  127-210 

Rules  for  Building  and  Class- 
ing Mobile  Offshore  Drilling 

Units  (1985) - i  127210 

American    Gear   Manufacturers 

Association,  KH  S.  Peyton  St., 

Ale-xandria,  VA  22314-2839:  __ 

Std.  213.01-1982— Rating  the 
Pitting  Resistance  and 
Bending  Strength  of  Spur 
and   Helical   Involute   Gear 

Teeth I  128.460 

American    National    Standards 

Institute  (ANSI),  United  Engi- 
neering Center,  345  East  47th 

St..  New  York,  NY  10017; 

B31  1-1986— American  Na- 
tional Standard  Code  for 
Pr^'^sure  Piping,  Power 
Piping i  12a240 


Z26.1-1983— Safety  Glazing 
Materials  for  Glazing  Motor 
Vebtcies  Operating  on  Land 

Highways.- „ „ 

Amenran    Society   of  Mechani- 
cal    Engineers     (ASMEl.     345 
F-ast  47th  St..  New  York.  NY 
10017: 
ASME    Boiler    and    Pressure 

Vessel  Code— 1989...„ _ 

A-Tierican  Society  for  Testing 
and  Materials  (ASTM).  1916 
Race  St.,  Philadelphia.  PA 
lin03: 

D93-1980-Test  for  Flash 
Point     by     I*ensky  Martens 

Closed  Tester 

Amencun  Yacht  and  Boat 
Council  (AYBC).  PO  Box 
747.  405  Headquarters  Dr. 
Suite  3.  Miliersville.  MD 
21108-0747: 

A-3-1970— Recommended 
Practice*     and     Standards 

Covering  Galley  Stoves 

A-7-1970— Recommended 
Practices     «nd     Standards 
Covering  Boat  Heating  Sys- 
tems  

F.-1-1972— Grounding  of  Di- 
rect Current  Systems 

&-8-1985— Alternating  Cur- 
rent (AC)  Electrical  Sys- 
tems on  Boats „ 

E-9-1985— Direct  Current 

(DC)  Electrical  Systems  on 

Boats 

International  Maritime  Organi- 
zation (IMO).  PnWicatrons 
Section,  4  Albert  Embank- 
ment. London  SEl  7SR.  Eng- 
land: 

Resolution  |LSR20/2a  Annex 
9).  "Guidelines  Concerning 
the  Use  and  Fitting  of 
Retro-RefWctive  Materials 
on  Lifesaving  Appliances", 
hme  1967 

National  Fire  Profection  Asso- 
ciation (NFPA),  60  Ballery- 
rr.ai..h     Park.     Quincy,     MA 


5  127  430 


12B240 


§  12a310 


5  129550 

§  129-5-50 
i  129.120 

f  129-120 

5  129  120 


§  131.855 
S  131-875 


02269: 
70-1984— NaUonal 
Code 


Electrical 


30ti- 19*18— Con 'rol  of  Gas 
Hdzards  on  Vessels 

l'*3-1985— Srrew  Thr'-.ids 
and  Gaskets  for  Fire  Hose 
Connections 

302-1984— Motor  Craft 

Underwriters  Laboratones,   Inc. 

(UL).  .133  Pfingsten  Rd..  North- 
brook,  IL  60062. 

UL  19-1978— Woven  l.ickelcd. 
F  jbher  Ljned  Fire  Hose 

UL  4at>.\-1978— E!e(  trie  Wire 
Connectons  and  Soldering 
lup*.  for  L'se  ivilh  Copper 
Oiniiuctors 

UL  489-1988— Molded-Case 
Circuit  Breakers  and  Circuit 
Breaker  Enclosures _... 


S  129J20 
$  129  340 
5  129.1-0 

i  12&170 


S  132130 
i  129.550 


S  131130 

§  129  340 
i  129  380 


UL  595-1980— Marine  Typ*' 
Electric  Lighting  Rxtures  5l.->fi4i') 

Comr^anding     Officer.     Manne 

Safety    Center.    2100    Second 

Street   SW.,   Washington,   DC 

20593-0100: 

Navigation  and  Vessel  In- 
spection Circular  8-81.  CH- 
1,  Initial  and  SubsequpnT 
Inspection  of  Uncertir»rH!i>ri 
Offshore  Supply  Vessels 
under  Pub  L  9(>-3-8 „ J  125.100 


§  125.180    Notice  of  deftctencies  and 
requto-ements. 

(a)  If  dunng  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  conform  to  the  requirements  of  law  or 
the  regulations  in  this  subchapter,  the 
marine  insppctor  will  point  out  the 
identified  deficiencies  and  discuss 
applicable  requirements  with  the  owner 
or  operator.  The  m.irine  inspector  will 
list  all  the  requirements  v\hich  have  not 
been  met  and  present  the  list  to  the 
owner,  operator,  or  their  representative 
on  board, 

(b)  In  any  instance,  where  the  owner 
or  operator  of  a  vessel  wants  further 
cla.nfication  or  reconsideration  of  any 
requirement  imposed  by  a  marme 
inspector,  the  OCMI  may  be  contacted. 

§125190    R»ghtof  appeal. 

Any  person  agKritved  by  any  dedsion 
or  action  of  any  OdMl.  may  appeal  the 
decision  or  acbon  to  the  Coast  Guard 
District  Commander  having  jurisdiction. 
and  to  the  Comrr.andant  under  the 
provisions  of  §  2D1-70  of  this  chapter. 

PART  126— INSPECTION  AND 
CERTIFICATION 

Subpart  A— General 

Sec 

126.100    Inspectors  not  limited. 

126.110    Inspection  after  accident. 

126.120    Permit  to  proceed  to  another  port  for 

repair. 
126.1)0    Inspection  of  cargo  gear. 
126140    Cranes. 
126.150    Drydocking. 
126.160    Repairs  and  alterations. 
126-170    Inspection  and  testing  required 

whPH  rr.akiriR  alterations,  repairs,  or 

other  op+Td lions  Involving  riveting. 

W'elding,  burning,  or  like  fire  producing 

actions. 
126.130    Carriage  of  offshore  workers. 
126  190     Carri-igp  of  pflsspnpors 

Subpart  B — Certificate  of  Inspection 

126.210  When  required. 

126.220  Description. 

126.230  How  to  obtain  or  renew. 

126  240  Po8tin«, 

126..:50  Period  of  validity. 

126.2f>0  Tenifmrary  Certincate, 


126.270    Certiftcale  of  Inspectioa 

amendment 

Subpart  C— lnm«f  lnsp«c«oi 

128J10     Pi.      ,_^    ..t^  _-:.::caleof 

Inspection. 
126  320    When  made. 
126J30    Plans. 
1 28.340    Scope  of  inspectwn 
12a350    Specific  te«U  and  inspcdknc 

Subpart  D — tnspection  fof  C«r'tif]f^ti--,n 

IZo  4iO  H«?reqjisite  lo  reissuance  "i 

Certificate  of  Inspection. 

128.420  W^enmade. 

128.430  Scope  of  inspection. 

126.440  Lfesavtng  equipment. 

126.450  Fire  extinguishing  equipment. 

126.460  Dry  bulk  cargo  tonka. 

126  470  Marine  ensineering  eqiupmeoL 

Subpart  E— Beir>sF«»ction 

126.510     When  made. 

126.520    Scope  of  reinspecUon. 

Autlmrity:  46  U.S.C  3306;  33  U.S.C.  1321|j); 
E.0. 11735.  38  PR  a243.  3  CFR  1971-1975 
Comp..  p.  793;  49  CFR  1.48.46. 

Subpart  A— General 

§  126.100     Inspectors  not  Iimiter: 

1  Hf^  in.rine  inspector  niay  at  any  tim« 
require  that  a  vessel  and  its  equiprrieni 
meet  any  test  or  inspection  deemed 
necessary  to  determine  if  they  are 
suitable  for  the  service  in  which  they  are 
to  be  employed. 

(.  126  110    Irtspection  alter  .vctacnL 

{aj  Afi  iriiipet^tion  is  iii^ue  tjy  a  marine 
inspector — 

(1)  Every  time  an  accident  occurs  or  a 
defect  is  discovered  which  affects — 

(ij  The  safety  of  the  vessel;  or 

(ii)  The  effectiveness  or  completeness 

of  its  lifesaving  equipment,  fire  Rghting 

or  other  equipment;  or 

(2)  Whenever  any  important  repairs  or 
renewals  are  made. 

(b)  The  inspection  is  made  to 
determine — 

(1)  What  repairs  or  renewab  must  be 
made; 

(2)  That  the  material  and  the 
workmanship  used  to  accomplish  the 
repairs  or  renewals  are  satisfactory;  and 

(3]  That  the  vessel  complies  with  the 
regulations  in  this  subchapter. 

§126.120    Permit  to  pr.o^'-fd  to  another 
port  for  repair. 

|a)  When  a  vessel  is  not  in  compliance 
with  its  Certificate  of  Inspection  or  fails 
to  comply  with  a  regulation  of  this 
subchapter,  the  OCMl  may  permit  tiie 
vessel  to  proceed  to  another  port  for 
repair  if  in  the  judgjitenl  of  the  OCKfl  the 
trip  can  be  completed  safely  even  if  the 
Certificate  of  Inspection  of  the  vessel 
has  expired  or  is  about  to  expire. 
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(b)  Form  CG-948,  "Permit  to  Proceed 
to  another  Port  for  Repairs,"  is  issued  by 
the  OCMl  to  the  owner,  operator  nr  the 
master  of  the  vessel  stating  the 
conditions  under  which  the  vessel  may 
proceed  to  another  port.  The  permit  is 
issued  only  upon  the  written  application 
of  the  owner,  managing  operator,  or 
master,  and  after  the  vessel's  Certificate 
of  Inspection  is  surrendered  to  the 
OCMl. 

(c)  The  permit  will  state  upon  its  face 
the  conditions  under  which  it  is  issued 
and  whether  or  not  the  vessel  is 
permitted  to  carry  cargo  or  offshore 
workers. 

(d)  The  permit  must  be  carried  in  a 
manner  similar  to  that  described  in 
S  128.240  of  this  chapter  for  a  Certificate 
of  Inspection.  | 

§  12«.130    Inspection  of  cargo  gvar 

Cargo  gear,  if  installed,  must  comply 
with  the  requirements  in  Part  91  of  this 
chapter.  i 

i  1M.140    Crane*. 

Cranes,  if  installed,  must  comply  with 
the  requirements  in  J 5  107.258,  107,259, 
107.260,  108.801,  109.437,  109.439,  109.521. 
109.525,  and  109.527  of  this  chapter. 

$  126.  ISO    Dry  docking. 

(a)  Except  for  extensions  authorized 
by  the  Commandant  (G-MVI).  each 
vessel  must  be  placed  in  drydock  or 
hauled  out  for  examination  at  intervals 
not  to  exceed  twice  in  any  five  year 
period  with  no  single  interval  exceeding 
three  years 

(b)  The  owner  or  operator  must  notify 
the  OCMl  whenever  the  vessel  is  to  be 
placed  on  a  drydock.  The  OCMl.  upon 
notification,  determines  whether  to 
assign  a  manne  inspector  to  examine 
the  underwater  portion  of  the  vessel. 

(c:|  At  each  drydocking  required  by 
paragraph  (a)  of  this  section,  a  tuilshaft 
survey  must  be  conducted  as  required  in 
S  81.20-5  of  this  chapter,  if  the  vessel  is 
of  100  gross  tons  and  over. 

(d)  For  a  vessel  of  less  than  100  gross 
tons,  the  propeller  or  tailshaft  must  be 
drawn  for  examination,  if  deemed 
npcpssary  by  the  OCMl. 

§  1 26. 160    Rapatra  and  anaratlonm. 

(ii)  .\o  repairs  or  alterations  to  the 
hull,  machinery,  or  equipment  which 
affect  the  safety  of  the  vessel  are  tc  be 
made  without  the  knowledge  of  the 
OCMl 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  drawings  of  repairs  or 
alterations  must  be  approved  by  the 
OCMl,  or  Commanding  Officer.  Marine 
Safety  Center  when  directed  by  thp 
OCMl.  before  work  is  started. 


(c|  When  the  OCMl  deems  necessary. 
the  repairs  or  alterations  must  be 
inspected  by  a  marine  inspector. 

(d)  Submission  of  drawings  is  not 
ri'quired  for  repairs  in  kind,  but  the 
applicable  drawings  approved  under 
Subpart  A  of  Part  127  of  this  subchaptf.T 
must  be  made  available  to  the  marine 
inspector  upon  request. 

}  1 M.  1 70    Inspaction  and  tasting  required 
wt>en  making  atteratlona,  repair*,  of  ottier 
operations  Involving  riveting,  welding, 
burning,  or  like  fire  producing  actions. 

(a)  The  provisions  of  Standard  for 
Control  of  Gas  Hazards  on  Vessels  to  be 
Repaired,  NFPA  No.  306,  must  be  used 
as  a  Ruide  m  conducting  the  inspections 
and  issuances  of  certificates  required  by 
this  section 

(b)  Until  an  inspection  has  been  made 
tu  determine  that  the  operation  can  be 
undertaken  safely,  no  alterations, 
repairs,  or  other  operations  involving 
riveting,  welding,  burning,  or  like  fire 
producing  actions  may  be  made. 

(c)  Inspections  must  be  conducted  as 


LiUoWS: 


(1)  In  ports  or  places  m  the  United 
States  or  its  territories  and  possessions. 
the  inspection  must  be  made  by  a 
marine  chemist  certificated  by  the 
National  Fire  Protection  Association.  If 
the  services  of  a  certified  marine 
chemist  are  not  reasonably  available, 
the  OCMl.  upon  the  recommendation  of 
the  contractor  and  the  owner  or 
operator  of  the  vessel,  may  authorize 
another  person  to  make  the  inspection. 
If  the  inspection  indicates  that 
operations  can  be  undertaken  safely,  a 
certificate  setting  forth  the  spaces 
covered  and  any  necessary 
qurflifications,  must  be  issued  by  the 
person  performing  the  inspection  before 
the  work  is  started  The  qualifications 
must  include  any  requirements 
necessary  to  maintain  safe  conditions  in 
the  certified  spaces  and  must  include 
any  necessary  additional  tests  and 
certifications  The  qualifications  must 
include  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  from  protective  coatings  or 
residues  from  cargoes 

(21  In  all  ports  or  places  outside  of  the 
United  States  or  its  territories  and 
possessions,  where  a  manne  chemist  or 
other  person  authorized  by  the  OCMl  is 
not  reasonably  available,  the  inspection 
must  be  made  by  the  master,  owner,  or 
operator  of  the  vessel  and  a  proper  entry 
must  be  made  in  the  vessel's  logbook. 

(d)  The  master  must  obtain  a  copy  of 
each  certificdte  issued  by  the  person 
doing  the  inspection  described  in 
paragraph  (c)(1)  of  this  section.  The 
master,  insofar  as  the  persons  under  his 
control  are  concerned,  must  maintain  a 
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safe  condition  on  the  vessel  by  full 
observance  of  all  qualifications  and 
requirements  listed  in  the  certificate 
issued  under  paragraph  (c)(1)  of  this 
section. 

5  1 28. 1 80    Carriage  of  offshore  workers. 

(a)  Offshore  workers  may  be  carried 
on  an  offshore  supply  vessel  in 
accordance  with  the  regulations  in  this 
subchapter.  The  maximum  number  of 
offshore  workers  authorized  to  be 
carried  will  be  endorsed  on  the  vessel's 
Certificate  of  Inspection, 

(b)  No  more  than  12  offshore  workers 
may  be  carried  on  board  a  vessel 
certificated  under  this  subchapter  when 
on  an  international  voyage. 

§  1 26. 1 90    Carriage  of  paasenger*. 

(a)  No  passengers  may  be  carried  on  a 
vessel  except  in  an  emergency, 

(b)  For  the  purpose  of  this  section,  a 
passenger  is  any  person  who  is  not 
listed  in  S  125.150(t)  of  this  chapter  and 
who  is  neither — 

(1)  The  master,  nor 

(2)  A  bona  fide  member  of  the  crew 
engaged  in  the  business  of  the  vessel 
who  has  contributed  no  consideration 
for  carriage  on  board  and  is  paid  for 
services  on  board. 

Subpart  B— Certificate  of  Inspection 

§  126.210    When  required. 

Except  as  provided  in  §§  126,120  and 
126.260  of  this  chapter,  no  offshore 
supply  vessel  may  be  operated  without 
a  valid  Certificate  of  Inspection. 

§  126.220    Oeecription. 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route 
which  it  may  travel,  the  minimum  crew 
required,  the  minimum  fire  extinguishing 
and  lifesaving  equipment  required  to  be 
carried,  the  maximum  number  of 
offshore  workers  and  total  persons 
which  may  be  carried,  the  name  of  the 
owner  and  operator,  and  such  other 
conditions  of  operations  as  may  be 
deternined  by  the  OCMl. 

$  1 26.230    How  to  obtain  or  renew. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  renewed  by  making 
application  for  an  initial  or  periodic 
inspection  on  Form  CG-3752, 
"Application  for  Inspection  of  U.S. 
Vessel,"  to  the  OCMl  of  the  marine 
inspection  zone  in  which  the  inspection 
is  to  be  made.  Form  CG-3752  may  be 
obtained  at  a  U.S.  Coast  Guard  Marine 
Safety  Office  or  Marine  Inspection 
Office. 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 


submitted  prior  to  the  start  of 
construction  or  conversion 

(r.)  The  construction,  arranperrippt. 
and  equipment  of  each  vessel  must  bo 
acceptable  to  the  OCMl  as  a 
prerequisite  to  the  issuance  of  the  initial 
Certificate  of  Inspection  Acceptance  is 
based  on  the  information,  specifications, 
drawings,  and  calculations  avail,! hie  fo 
the  OCMJ.  and  on  the  successful 
completion  of  (he  initial  inspection  for 
certification. 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipment  must  be  acceptable  to  the 
OCMl,  as  a  prerequisite  to  the 
Certificate  of  Inspection  renewal. 
Acceptance  is  based  on  the  condition  ui 
the  vessel  as  found  at  the  periodit- 
in.spection  for  certification. 

§  126.240    Posting. 

The  Certificate  of  Inspection  musS  be 
framed  under  glass  or  other  suitable 
transparent  material  and  posted  in  a 
conspicuous  place  on  the  vessel. 

S  126.250    Pwiod  of  vaRdity. 

(a)  The  master,  owner,  or  operator 
may  apply  for  an  inspection  and 
issuance  of  a  new  Certificate  of 
inspection  at  any  time  during  the  period 
of  validity  of  the  current  Certificate. 
Certificates  of  Inspection  are  issued  for 
a  period  of  two  years. 

(b)  Certificates  of  inspection  may  be 
revoked  or  suspended  by  the  CoasI 
Guard  for  failure  to  comply  with  the 
regulations  in  this  subchapter  or  other 
applicable  laws  or  regulations. 

§  126.260    Temporary  Certificate. 

If  necessary  to  prevent  delay  of  the 
vessel,  a  "Temporary  Certificate  of 
Inspection."  Form  CG-854,  containing 
all  information  listed  in  §  126.220  of  this 
chapter,  may  be  issued  pending  the 
issuance  and  delivery  of  the  regular 
Certificate  of  Inspection.  A  temporary 
Certificate  must  be  carried  in  the  same 
manner  as  the  regular  Certificate. 

§  126.270    Certificate  of  Inspection 
amendment 

(a)  A  certificate  amending  a 
Certificate  of  Inspection  may  be  issued 
at  any  time  by  any  OCMl.  The 
"Certificate  of  Inspection  .Amendment." 
Form  CG-858,  may  be  issued  to 
authorize  and  record  a  change  in  the 
character  of  a  vessel  or  in  its  route, 
equipment,  etc.,  from  that  specified  in 
the  current  Certificate  of  Inspection. 

(b)  A  request  for  a  Certificate  of 
Inspection  Amendment  must  be  made  to 
the  OCMl  by  the  owner  or  operator  of 
the  vessel  at  any  time  there  is  a  change 
in  the  character  of  the  vessel  or  in  its 


route,  equipment,  ownership,  etc..  as 
specified  on  its  current  Certificate  of 
Inspection. 

(c)  The  OCMl  may  require  an 
inspection  prior  to  the  issuance  of  a 
Certificate  of  Inspection  Amendment. 

(d)  A  Certificate  of  Inspection 
Amendment  is  part  of  the  certificate  that 
if  amends,  and  must  be  carried  with  the 
Certificate  of  Inspection. 

Subpart  C— Initial  Inspection 

§  126.310  Prerequisite  to  Certificate  of 
Inspection. 

The  initial  inspection  is  a  prerequisite 
to  the  issuance  of  the  original  Certificate 
of  Inspection 

§  126.320    When  made. 

[.i)  The  initial  inspection  is  not  made 
until  after  rr^ceipt  of  the  written 
application  of  the  owner  or  builder  of 
the  vessel  to  the  OCMl  in  whose  zone 
th?  vessel  is  loc;ated.  The  application 
must  b>e  on  Form  CG-37.'ji.  Application 
for  In.spection  of  U.S.  Vessel. 

(b)  The  initial  inspection  is  madi='  at  a 
time  and  place  mutually  agreed  to  by 
the  party  requesting  the  inspection  and 
the  OCMl,  l^e  owner  or  buildfr  mii-^t  be 
presfnl  during  the  inspection. 

§126.330    Plans. 

Before  construction  is  started,  the 
owner,  operator,  or  builder  must 
develop  plans  indicating  the  proposed 
arrangement  and  construction  of  the 
vessel.  The  list  of  plans  to  be  dmeloped 
and  the  required  disposition  of  these 
plans  IS  set  forth  in  Part  127  of  this 
chapter. 

§  126.340    Scope  of  Inspection. 

The  initial  inspection  normally 
consists  of  a  series  of  inspections 
conducted  during  the  construction  of  the 
vessel.  These  inspections  arp  done  to 
determine  whether  the  vessel  was  built 
in  accordance  with  developed  plans  and 
in  compliance  with  applicable 
regulations.  Items  normally  included  in 
these  inspections  are: 

(a)  .^r^ange^le^t8. 

(b)  Mdtorials. 
|c)  Structure. 

(d)  Pressure  vessels  and  their 
appurtenances. 

(p)  Piping, 

if]  Main  and  aiixiliar\'  machinery. 

Ig)  Liftboat  jacking  systems. 

(h)  Steering  apparatus. 

|i)  Electrical  insfailation.s. 

(i1  Lifesaving  equipment, 

(k)  Fire  detecting  and  extinguishing 
equipment. 

(H  Pollution  prevention  equipment. 

(m)  Watertight  integrity. 

(n)  Workmanship. 


(0)  Verification  of  valid  certificai-  <■ 
issued  by  the  Federal  Communications 
Commission,  if  required. 

(p)  Lights  and  signals  as  required  by 
the  applicable  navigation  rules. 

§  126  .350     Sr^c'ic  '•'SIS  a-Mi  ••'■  «.c>ect»ons. 

(a)  The  appiicaoic  tests  ana 
inspections  set  forth  in  Subpart  D  of  this 
part  must  be  made  during  the  initial 
inspection. 

(b)  The  following  specific  tests  and 
inspections  must  also  be  conducted  in 
(he  presence  of  the  marine  inspector 

(1)  Installation  of  carbon  dioxide  or 
Halon  fire  extinguishing  piping — see 

i  95.15-15  of  this  chapter. 

(2)  Hydraulic  helm  unit  steering 
systems.  These  systems  must  be  tested 
in  the  manual  mode,  with  the  hydraulic 
pumps  secured,  for  smooth,  eHlcient 
operation  by  one  maa 

(3)  Installation  of  lifeboats,  rescue 
boats,  davits,  and  winches — the 
following  tests  and  inspections  and  the 
tests  and  inspections  in  §  126.440(a)(5) 
through  1 126.440(a)(9)  of  this  chapter 
must  be  conducted  for  each  initial 
inspection  for  certification.  The  tests 
and  inspections  under  paragraph 
(b)(3)(i)  of  this  section  must  also  be 
conducted  when  each  new  da\it,  winch, 
or  other  launching  appliance  is  installed 
on  the  vessel.  The  test  under  paragraph 
(b)(3)(ii)  of  this  section  must  also  be 
conducted  when  each  new  freefall 
lifeboat  or  rescue  boat  is  installed  on 
the  vessel.  The  inspection  under 
paragraph  (b)(3](vi)  of  this  section  must 
also  be  conducted  when  each  new 
lifeboat,  rescue  boat,  liferaft,  davit, 
winch,  or  other  launching  appliaiice  is 
installed  on  the  vessel.  The  test  under 
paragraph  (b)(3)(vii)  of  this  section  must 
also  be  conducted  when  each  new  life 
buoy  quick  release  device  is  installed  on 
the  vessel. 

(i)  Each  launching  appliance  using 
falls  and  a  winch  for  a  rescue  boat, 
davit-launched  liferaft.  or  lifeboat 
including  any  auxiliary  davit  system  for 
a  free-fall  lifeboat  must  be  tested  as 
follows:" 

(A)  The  lifeboat,  rescue  boat  or  davit- 
launched  hferaft  must  be  loaded  with  all 
of  its  equipment  or  the  deadweight 
equivalent.  In  addition,  the  davit- 
launched  liferaft  must  be  loaded  with  a 
165  lb.  weight  to  simulate  the  load  of 
one  person.  A  davit-launched  liferaft 
need  not  be  used  for  this  test  if  an 
appropriate  test  weight  is  used.  The 
boat  or  liferaft  must  be  lowered  from  the 
embarkation  station  and  launched  into 
the  water  using  the  normal  launching 
procedure.  If  a  test  weight  is  substituted 
for  the  davit-launched  liferaft,  the 
weight  must  be  "launched"  onto  a 
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surface  that  will  suppcirt  its  weight.  The 
rescue  boat  must  then  be  loadnd  with 
the  deadweight  equivdlcnt  of  its  full 
rescue  boat  complement  using  a  wtM>;h! 
of  165  lb.  per  person  In  the  case  nf  a 
lifeboat  or  rescue  boat  laun(  hing 
appliance,  the  boat  must  then  be 
recovered  by  the  launching  applunce   In 
the  case  of  a  hferaft  launching 
appliance,  the  hand-operated  quick 
return  mechanism  must  he  used  to 
recover  the  fall 

(;)  There  must  be  no  defurmation  of  or 
damage  to  the  launching  appliance  or  its 
connections  to  the  vessel 

[2]  The  lowering  speed  must  mert 
§  199.153(j)  of  this  chapter,  and  the  f.ills 
must  meet  S  199.153(g)  of  this  chapter 
For  a  multiple  drum  winch,  the  falls 
must  wind  off  the  drums  at  the  same 
rate  when  lowering,  and  wind  onto  the 
drums  evenly  in  a  level  wrap  at  the 
same  rate  when  hoisting. 

(J)  The  release  mechanism  control  .n 
a  boat  must  open  all  hooks 
simultaneously  and  release  the  bo. it  into 
the  water, 

[4]  The  automatic  disengaging 
apparatus  for  a  davit-launched  Hferaft 
must  open  and  release  the  hferaft  or  test 
weight  after  the  apparatus  is  set  to  open 
automatically  and  the  liferaft  or  test 
weight  IS  set  onto  a  supporting  surface. 

(5)  The  recovery  of  the  boat  must  meet 
§  199.153(1)  of  this  chapter,  and  if  the 
boat  is  a  rescue  boat.  |  199  160(dl  of  this 
chapter 

[C]  For  each  launching  device 
equipped  to  recover  a  boat  by  pov\er. 
including  a  launching  device  with  a 
portable  power  source,  the  limit 
switches  or  other  safety  dev  ices  must 
auto.matically  de-energize  power  before 
the  boat  reaches  the  stops  to  avoid 
overstress'-ng  the  falls  and  davits. 

(T  The  hand-operated  recovery  gear 
for  a  lifeboat  or  rescue  boat  launching 
appliance  must  be  capable  of  mo\ing 
the  boat  into  its  stowed  position  where 
the  boat  can  be  safely  and  properly 
secured. 

[8]  The  operation  of  the  hand- 
operated  quick  return  mechanism  on  a 
davit-launched  hferaft  launching 
appliance  must  be  smooth,  rapid,  and 
easy  enough  fur  one  person  to  recover 
the  fall, 

(B)  If  the  lowering  of  a  lifeboat  or 
rescue  boat  is  controlled  from  within  the 
boat  by  a  control  wire  wound  on  an 
auxiliary  drum  on  the  winch,  the 
launching  of  the  boat  must  be  tested 
with  the  boat  loaded  as  under  paragraph 
(hl(3|(i)(Al  of  this  section,  hut  with  an 
operator  inside 

(7)  The  mass  of  the  control  wire  must 
be  sufficient  to  overcome  the  friction  of 
the  sheaves  used  on  the  control  wire 


when  the  launching  appliance  is  being 
operated  by  the  on-deck  controls. 

(_']  The  control  wire  must  properly 
operate  the  winch  brake. 

(J)  The  winch  brake  must  not  be 
affected  by  the  mass  of  the  fully 
extended  control  wire. 

(■/)  There  must  be  sufficient  length  of 
control  wire  available  inside  the  boat  to 
operate  the  winch  brake  during  all 
stages  of  lowering 

I  J)  The  free  end  of  the  control  wire 
must  be  retained  within  the  b(i<it  until 
the  boat  is  released  from  the  falls  by  the 
operator 

(CI  The  test  procedure  under 
paragraph  (b](3](i)(A)  of  this  section 
must  tie  repeated  vMih  the  lifeboat, 
rescue  boat  or  hferaft  loaded  with 
weight  equivalent  to  all  of  its  equipment 
and  full  complement  of  persons,  plus 
10'"o  of  the  total  weight  of  the  loaded 
t,'oat  or  hferaft.  In  the  case  of  a  davit- 
Lcinihed  liferaft.  the  automatic 
disengaging  apparatus  must  be  set  to 
re!e<ise.  The  on-dock  launching  controls 
must  be  used  for  this  test,  with  the  boat 
or  liferaft  being  stopped  after  it  has 
reached  its  maximum  lowering  speed, 
and  then  at  approximately  6  foot 
intervals.  In  the  case  of  a  lifeboat  or 
rescue  boat,  when  the  boat  reaches  a 
position  just  above  the  water,  it  must  be 
released  from  the  falls  using  the  on  load 
release  mechanism  control. 

(71  There  must  be  no  deformation  of  or 
damage  to  the  launching  appliance  nr  its 
connections  to  the  vessel. 

[2]  The  lowering  speed  must  meet 
II  199  153(i)andl99.153(k)of  this 
chapter,  and  the  falls  must  meet 
S  199.153(g)  of  this  chapter. 

[3]  The  launching  appliance  must 
bring  the  boat  or  raft  to  a  stop  within  39 
inches  by  application  of  the  brake  by 
the  winch  counterweight  alone. 

[-4]  The  brake  action  must  be  smooth 
and  stop  the  lowering  when  applied. 

(5)  The  brake  must  be  continually 
applied  unless  the  operator,  or  a 
mechanism  activated  by  the  operator, 
releases  the  brake  control. 

[6]  The  boat  or  raft  must  begin  to 
lower  without  additional  force  each  time 
the  brake  is  released. 

(7)  The  release  mechanism  control  in 
a  boat  must  open  all  hooks 
simultaneously  and  release  the  boat  into 
the  water. 

{8)  The  automatic  disengaging 
apparatus  for  a  davit-launched  liferaft 
must  not  release  the  liferaft  or  test 
weight  until  the  liferaft  or  test  weight  is 
set  on  the  surface  of  the  water,  a  dock  or 
other  supporting  surface. 

(D)  The  release  apparatus  for  a  davit- 
launched  liferaft  must  be  tested  to 
determine  that  it  will  release  under  a 
towing  strain.  The  liferaft  or  test  weight 


loaded  as  required  under  paragraph 
(b)(3)(il(C)  of  this  section  must  be 
suspended  just  above  the  surface  and 
the  release  apparatus  set  to  open 
automatically.  A  horizontal  towing 
strain  sufficient  to  pull  the  falls  5°  from 
vertical  must  be  applied  to  the  liferaft  or 
test  weight  and  the  liferaft  lowered.  The 
release  apparatus  must  release  the 
liferaft  or  test  weight  as  it  is  set  onto  the 
supporting  surface. 

(E)  If  any  winch  brake  surface  is 
exposed  to  the  weather,  the  test  under 
paragraph  (b)(3)(i)(C)  of  this  section 
must  be  conducted  with  the  brake 
surfaces  dry  and  repeated  with  the 
brake  surfaces  wet.  The  brake  must  stop 
the  winch  when  the  brake  surface  is 
wet,  but  the  stopping  distance 
requirement  does  not  apply. 

(ii)  Each  free-fall  launched  lifeboat 
and  launching  system  must  be  tested  as 
follows  with  the  vessel  at  its  lightest 
seagoing  draft: 

(A)  The  lifeboat  loaded  with  only  its 
normal  equipment  or  the  deadweight 
equivalent  of  the  equipment,  must  be 
launched  into  the  water.  After 
launching,  the  boat  must  be  retrieved 
and  examined, 

(7)  The  free-fall  release  mechanism 
must  operate  properly  and  release  the 
boat  from  the  launching  appliance, 

[2]  The  launching  system  must  operate 
smoothly,  must  launch  the  boat  into  the 
water  at  the  intended  angle,  and  must 
not  show  any  evidence  of  improper 
operation, 

(,?)  The  lifeboat  must  not  show  any 
evidence  of  instability  in  the  air  or  in  the 
water. 

(4]  There  must  be  no  deformation  of  or 
damage  to  the  lifeboat,  the  launching 
appliance  or  its  connections  to  the 
vessel. 

(B)  The  procedure  under  paragraph 
(bi(3!(ii)(A)  of  this  section  must  be 
repeated  with  each  seat  in  the  lifeboat 
loaded  with  165  lb.  of  deadweight 
properly  secured  in  place  to  simulate  the 
weight  of  one  person. 

(7)  The  inspections  required  undijr 
paragraphs  (b)(3)(ii)(.A)(7)  through 
(b)(3)(ii)(A)(4)  of  this  section  must  be 
performed. 

[2]  Each  seat  and  its  mounting 
arrangement  is  closely  inspected  by  the 
marine  inspector.  There  must  be  no 
deformation  or  damage  to  any  seat  or  its 
mounting  arrangements. 

(,'0  If  the  marine  inspector  has  reason 
to  believe  that  the  boat  is  not  being 
launched  in  a  safe  and  proper  manner, 
the  inspector  may  order  the  test  under 
this  paragraph  (paragraph  (b)(3)(ii)(B)  of 
this  section)  to  be  repeated  with  the 
boat  instrumented  with  acceleration 
monitoring  equipment.  The  data  must  be 
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(5)  The  procedure  under  paragraph 
(a)(4)  of  this  section  must  be  repeated 


P 


(10)  The  control  apparatus  for  each 
lectrically  controlled  launching 
anrp  lA/inrh  must  he  onenfid. 


PART  127-CONSTROCTION  AND 
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compared  with  the  approval  test  data  to 
determine  whether  or  not  the  boat  is 
being  launched  in  a  safe  and  proper 
manner. 

(C)  The  procedure  under  paragraph 
(b]13)(ii)(A)  of  this  section  must  be 
repeated  with  at  least  one  operator 
aboard  the  lifeboat.  The  rest  of  the  seals 
in  the  lifeboat  must  be  empty,  loaded 
with  deadweight,  or  with  personnel  to 
the  satisfaction  of  the  inspector.  The 
launching  of  the  lifeboat  must  be 
completely  controlled  by  the  personnel 
in  the  lifeboat. 

(7)  The  inspections  required  under 
paragraphs  (b)(3)(ii)(A)(;)  through 
(b)(3)(ii){A)(4)  of  this  section  must  be 
performed. 

[2]  There  must  be  no  injury  to  any  of 
the  personnel  in  the  lifeboat. 

(iii)  Each  lifeboat  and  rescue  boat 
must  be  operated  in  the  water  for  at 
least  2  hours.  During  this  time,  the 
propulsion  system  must  be  operated 
both  forward  and  astern.  At  least  1  hour 
of  this  running  time  must  be  with  the 
propulsion  system  operating  at  full 
speed.  Each  boat  system  such  as  any 
powered  bilge  pump,  water  spray 
system,  or  air  supply  system  must  be 
operated, 

(A)  The  boat  and  each  of  its  systems 
must  operate  properly  without 
overheating  or  being  damaged. 

(B)  The  boat  must  not  have  any 
evident  leakage  through  the  hull  or 
around  any  through-hull  fitting. 

(iv)  An  abandon-ship  simulation  must 
be  held  to  determine  that  all  survival 
craft  required  for  abandonment  by  the 
total  number  of  persons  permitted  on 
board,  can  be  launched  with  their  full 
complement  of  persons  and  equipment 
within  10  minutes  from  the  time  the 
abandon-ship  signal  is  given. 

(A)  This  simulation  must  include 
loading  and  launching  of  sufficient 
survival  craft  to  demonstrate  that  the 
requirement  can  be  met. 

(B)  This  test  is  not  required  if  the 
Coast  Guard  has  witnessed  a  successful 
test  on  a  sister  vessel  with  the  same 
lifesaving  appliance  arrangements. 

(v)  One  lifeboat  and  one  rescue  boat 
of  each  type  on  board  must  be  launched 
with  the  vessel  proceeding  at  a  speed  of 
approximately  5  knots.  No  particular 
loading  of  the  boat  is  required.  The  boat 
must  not  give  any  indication  that  it  is 
unstable  or  out  of  control  during  the 
launching  procedure. 

(vi)  The  installation  of  each  lifeboat, 
rescue  boat,  liferaft  and  launching 
appliance  is  inspected  to  determine  that 
it  meets  each  condition  of  its  approval, 
as  listed  on  its  Certificate  of  Approval 
(Form  CGHQ  10030). 

(vii)  The  quick  release  device  for  ring 
life  buoys  required  for  certain  vessels 


under  |  199.70(c)  of  this  chapter,  must  be 
tested  to  demonstrate  that  the  ring  life 
buoy  and  its  attachments  drop  clear  of 
the  side  of  the  vessel  when  released.  A 
self-activating  smoke  signal  is  not 
required  for  this  test  if  a  dummy  device 
of  comparable  size  and  weight  is  used. 

Subpart  D— Inspection  for 
Certification 

§  126.410    Prerequisite  to  reissuance  of 
Certificate  of  Inspection. 

An  inspection  for  reriifitation  is  a 
prerequisite  to  the  reissuance  of  a 
Certificate  of  Inspection. 

§  126.420    When  made. 

An  inspection  for  certification  is  not 
made  until  after  receipt  of  the  written 
application  of  the  owner,  operator,  or 
master  of  the  vessel  to  the  OCMI  in 
whose  zone  the  vessel  is  located.  The 
application  must  be  on  Form  CG.3752, 
"Application  for  Inspection  of  U.S. 
Vessel." 

§  126.430    Scope  of  Inspection. 

The  inspection  for  certification  is 
made  by  a  marine  inspector  to 
determine  whether  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  Items 
normally  included  in  ther.e  insprrfions 
are: 

(a)  Structure. 

(hj  Watertight  integrity. 

(c)  Pressure  vessels  and  their 
appurtenances. 

(d)  Piping. 

(e)  .Main  and  auxiliary  machinery. 
10  Steering  apparatus. 

(g)  Lifeboat  jacking  systems, 
(h)  Electrical  installations, 
(i)  Lifesaving  equipment, 
(j)  Work  vests. 

(k)  Fire  detecting  and  extinguishing 
equipment, 
(1|  Pollution  prevention  equipment. 
(m)  Sanitan,  condition 
(n|  Fire  hazards. 

(0)  Verification  of  valid  certificates 
issued  by  the  Federal  Communications 
Commission,  if  required. 

(p)  Lights  and  signals  as  required  by 
the  applicable  navigation  rules. 

§  126.440    Lifesaving  equipment. 

(a)  At  each  inspection  for 
certification,  the  following  inspections 
and  tests  must  be  conducted  in  the 
presence  of  a  marine  inspector,  or  as 
otherwise  directed  by  the  OCMI: 

(1)  Each  air  tank  provided  for 
buoyancy  on  a  lifeboat,  liferaft,  buoyant 
apparatus  or  life  float,  must  be  tested 
and  demonstrated  to  be  airtight. 

(2)  Each  lifeboat  and  rescue  boat 
gravity  davit  including  each  auxiliary 


davit  system  for  a  free-fall  lifeboat,  and 
each  davit-launched  liferaft  launching 
device  must  be  used  to  lower  the  boat  or 
liferaft  from  its  stowed  position  to  a 
point  near  the  water  using  the  on-deck 
launching  appliance  controls.  This  test 
must  be  conducted  twice;  once  with  the 
boat  or  liferaft  loaded  with  all 
equipment  and  additional  weight  of  not 
more  than  one  person,  and  a  second 
time  with  the  weight  of  a  full  load  of 
persons  and  equipment.  A  davit- 
launched  liferaft  need  not  be  used  for 
this  test,  if  an  appropriate  test  weight  is 
used.  During  the  lowering,  the  brake 
must  be  applied  and  released  at  least 
five  times. 

(i)  The  launching  appliance  must  bring 
the  boat,  liferaft.  or  test  weight  to  a  stop 
by  application  of  the  brake  by  the  winch 
counterweight  alone. 

(ii)  The  brake  action  must  be  smooth 
and  stop  the  lowering  when  applied. 

(iii)  The  brake  must  be  always  apphed 
unless  the  operator,  or  a  mechanism 
activated  by  the  operator,  releases  the 
brake. 

(iv)  Lowering  must  begin  without 
additional  force  each  time  the  brake  is 
released. 

(3)  Each  lifeboat  and  rescue  boat  on  a 
davit  must  be  lowered  to  a  point  just 
above  the  water  and  evenly  loaded  until 
the  total  weight  of  the  boat  equals  the 
"B"  weight  on  the  boat  data  plate.  If  the 
boat  is  equipped  wth  mechanical 
disengaging  apparatus,  the  release 
mechanism  control  must  be  operated 
and  must  open  all  hooks  simultaneously 
and  release  the  boat  into  the  water 
properly.  There  must  be  no  evident 
damage  or  deformation  of  the  boat,  the 
launching  appliance,  or  its  connections 
to  the  vessel. 

(4)  Each  free-fall  launched  lifeboat 
and  launching  system  must  be  tested 
with  the  lifeboat  loaded  with  only  its 
normal  equipment  or  the  deadweight 
equivalent  of  the  equipment.  The 
lifeboat  must  be  launched  into  the 
water.  After  launching,  the  boat  must  be 
retrieved  and  examined 

(i)  The  free-fall  release  mechanism 
must  operate  properly  and  release  the 
boat  from  the  launching  appliance. 

(ii)  The  launching  system  must 
operate  smoothly,  must  launch  the  boat 
into  the  water  at  the  intended  angle,  and 
must  not  show  any  evidence  of  imporper 
operation. 

(iii)  The  lifeboat  must  not  show  any 
eficence  of  instability  in  the  air  or  in  the 
water. 

(iv)  There  must  be  no  deformation  of 
or  damage  to  the  lifeboat,  the  launching 
appliance  or  its  connections  to  the 
vessel. 
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(d)  Marine  engineering.  (1)  Piping 
diagrams  of  all  Class  I  systems. 
(2)  Piping  diagrams  of  the  following 
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5  1 27. 1 20    Procedure  for  submittal  of 
plans. 

(aj  The  plans,  information,  and 


(c)  Paint  locke.s  and  similar 
compartments  must  be  constructed  of 

steel  or  must  b<>  whnllv  linprt  with  moist 
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(5)  The  procedure  under  paragraph 
(a)(4)  of  this  section  must  be  repeated 
with  each  seat  in  the  hfeboat  loaded 
with  165  lb.  of  deadweight  properly 
secured  m  place  to  simulate  the  wuight 
of  one  person. 

(i)  The  inspections  required  under 
paragraphs  (a)(41(i)  through  (a)(4)(i\  1  of 
this  section  must  be  performed. 

(li)  Each  seat  and  its  mounting 
arrangements  must  be  closely  inspected. 
There  must  be  no  deformation  or 
damage  to  any  seat  or  its  mounting 
arrangements. 

(6)  If  the  inspector  has  reason  to 
believe  that  the  free-fall  boat  is  not 
being  launched  in  a  safe  and  proper 
manner,  the  inspector  may  order  the  test 
under  paragraphs  (a)(4)  and  (a)(5)  of  this 
section  to  be  repeated  with  the  boat 
instrumented  with  acceleration 
monitoring  equipment.  The  data  must  be 
compared  with  the  approval  test  data  to 
determine  whether  or  not  the  boat  is 
being  launched  in  a  safe  and  proper 
manner. 

(7)  The  procedure  under  paragraph 
(a)(4)  of  this  section  must  be  repeated 
wlh  at  least  one  operator  aboard  the 
lifeboat.  The  rest  of  the  seats  in  the 
lifeboat  must  either  be  empty,  loaded 
with  deadwei^t,  or  with  personnel  to 
the  satisfaction  of  the  marine  inspector. 
The  launching  of  the  lifeboat  must  be 
completely  controlled  by  the  personnel 
in  the  Hfeboat. 

(i)  The  inspections  required  under 
paragraphs  (a)(4)(i)  through  (a)(4)(iv)  of 
this  section  must  be  performed. 

(ii)  There  must  be  no  injui7  to  any  of 
the  personnel  in  the  lifeboat. 

(8)  Each  davit-launched  liferaft 
launching  appliance  must  be  loaded 
with  a  weight  equal  to  the  Liferaft  loaded 
with  its  full  load  of  persons  and 
equipment  The  weight  must  be  lowered 
to  a  point  just  above  the  water,  dock  or 
other  surface  that  will  support  the 
weighL  The  automatic  disengaging 
apparatus  control  must  be  set  to  release, 
and  must  open  when  the  weight  is 
lowered  to  and  supported  by  the 
surface  There  must  be  no  evident 
damage  or  deformation  of  the  release 
mechanism,  launching  appliance,  or  its 
cornectiona  to  the  vessel. 

(9)  Each  lifejacket.  immersion  suit. 
and  work  vest  must  be  examined  to 
determine  that  it  is  in  serviceable 
condition.  Each  lifejacket,  immersion 
suit,  and  work  vest  not  in  serviceable 
condition  must  be  either  repaired,  or 
destroyed  and  removed  from  the  vessel 
The  marine  inspector  may  mark  the 
lifejackets  and  immersion  suits  to 
indicate  that  they  have  been  inspected 
and  passed. 


(10)  The  control  apparatus  for  each 
electrically  controlled  launching 
appliance  winch  must  be  opened. 
inspected,  and  determined  to  be  in 
serviceable  condition. 

(11)  Each  inflatable  liferaft  and 
inflatable  lifejacket  must  be  inspected  to 
determine  that  it  has  been  serviced 
under  §  97.90-80  of  this  chapter 

(12)  Each  hydrostatic  release  unit 
must  be  inspected  to  determine  that  it 
has  been  serviced  under  8  131.585  of  this 
chapter. 

(13)  Each  other  item  of  lifesaving 
equipment  on  the  vessel  must  be 
inspected  to  determine  that  it  is  in 
ser\iceable  condition.  Each  item  not  in 
serviceable  condition  must  be  repaired 
or  replaced.  Each  item  of  survival 
equipment  with  an  expiration  date  on  it 
must  be  replaced  if  the  expiration  date 
has  passed. 

(14)  An  abandon-ship  drill  must  be 
held.  The  marine  inspector  specifies  the 
nature  of  the  emergency  to  je  simulated. 

§  1 26.450    Flrt  extinguisMng  tqutpment 

At  each  inspection  for  certification  the 
marine  inspector  determines  whether 
the  teats  and  inspections  required  by 
5  132.350  of  this  chapter  have  been 
performed. 

§126.460    Dry  bulk  cargo  tank*. 

Dry  bulk  cargo  tanks  that  are  pressure 
vessels  are  inspected  in  accordance 
with  $  61.10-5(b)  of  this  chapter. 

$126,470    Marine  •ngtMcring  equipment 

The  inspection  procedures  for  marine 
engineering  systems  contained  in 
Subchapter  F  of  this  chapter  must  be 

followed. 

Subpart  E— Retnspectlon 
§126.510    Whennnada. 

(a)  At  least  one  reinspection  must  be 

made  by  a  marine  inspector  on  each 
vessel  holding  a  Certificate  of 
Inspection.  This  reinspection  must  be 
made  between  the  tenth  and  fourteenth 
month  of  the  period  for  which  the 
Certificate  is  valid 

(b)  The  owner,  operator,  or  master 
must  contact  the  OCMI  to  arrange  for 
this  inspection  but  no  written 
application  is  required 

}  126.520    Scope  of  reinspection. 

In  general,  the  scope  of  the 
reinspection  is  of  less  detail  than  that 
dcscntjed  in  §  126.430  of  this  pari  for  the 
inspection  for  certification,  unless  it  is 
determined  a  ma|or  change  has  occurred 
since  the  last  inspection. 


PART  127-CONSTRUCTION  AND 
ARRANGEMENTS 

Subpart  A— Plan  Approval 

S€!C 

127,100    General. 

127.110    Plans  and  specifications  required 

for  new  construction. 
127.120    Procedure  for  submittal  of  plans. 

Sul>part  B— Construction  and 
Arrangemants 

127.210    Structural  standards. 

127.220    General  Fire  protection. 

127.230    Subdivision  and  stability. 

127.240    Means  of  escape. 

127.250    Ventilation  for  enclosed  spaces. 

127.280    Ventilation  for  accommodations. 

127.270    Location  of  pilothouse  and 

accommodations. 
127.280    Construction  and  arrangement  of 

crew  and  offshore  worker 

accommoda  tions. 

Subpart  C    Halts  and  Guards 

127.310    Where  rails  required. 

127320    Storm  rails. 

127.330    Guards  tn  dangerous  places. 

Subpart  D— Window  Construction  and 
Visibility 

127.410    Safety  giasing  materials. 
127.420    Strength. 
127.430    Pilothouse  visibility. 
AuAority:  46  U.S.a  3306.  5115;  49  CFR  1.46. 
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Subpart  A— Plan  Approval 

§  127.100    GanenL 

Plana  listed  in  §  127.110    must  be 
submitted  for  approval  after  an 
Application  for  Inspection  is  made  in 
accordeince  with  the  provisions  of 
5  126.320  of  this  chapter. 

§127.110    Plans  and  specifications 
rsquirad  for  new  construction. 

Each  applicant  for  an  original 
Certificate  of  Inspection  and  approval  of 
plans  must  submit  three  copies  of  the 
following  plans: 

(a)  General.  (1)  Specifications, 

(2)  General  Arrangement  Plans. 

(3)  Safety  Plan  (Fire  Control  Plan). 

(4)  Lifesaving  Equipment  Plan. 

(5)  Operating  Manual  for  Liftboats. 

(b)  Hull  structure.  (1)  Midship  Section. 

(2)  Booklet  of  Scantling  Plans. 

(3)  Arrangement  of  Ports,  Doors,  and 
Airports. 

(4)  Hatch  Coamings  and  Covers  in 
Weather  and  Watertight  Decks. 

(5)  Scuppers  and  Drains  Penetrating 
Shell  Plating, 

(6)  Booklet  of  Standard  Details, 

(7)  Legs,  Details  of  Supporting 
Structure,  and  Structural  calculations. 

(c)  Subdivision  and  stability.  For 
plans  required  for  subdivision  and 
stability,  see  Subchapter  S  of  this 
chapter. 


(d)  Marine  engineering.  (1)  Piping 
diagrams  of  all  Class  I  systems. 

(2)  Piping  diagrams  of  the  following 
Class  II  systems  (the  builders 
certification  of  Class  11  non-vital  piping 
systems  must  accompany  the  piping 
diagrams  in  accordance  with 

§  128.220(c)  of  this  chapter) 

(i)  Fuel  oil  service,  transfer  and  fill 
systems. 

(ii)  Fire  main.  Carbon  Dioxide,  and 
Halon  systems. 

(iii)  Bilge  systems. 

(iv)  Ballast  systems. 

(v)  Fluid  power  and  control  systems. 

(vi)  Through  hull  penetrations  and 
shell  connections. 

(vii)  Sanitary  systems. 

(viii)  Vents,  sounding  tubes,  and 
overflows. 

(ix)  Compressed  air  systems. 

(3)  Steering  and  steering  control 
systems. 

(4)  Propulsion  and  propulsion  control 
systems. 

(5)  Piping  diagrams  of  all  systems 
containing  flammable  or  combustible 
liquids  with  a  flash  point  of  less  than 
200  degrees  F.  as  determined  by  an 
acceptable  test  method  under  49  CFR 
173.115(d),  and  all  other  hazardous 
liquids  including — 

(i)  Cargo  oil  systems: 

(ii)  Combustible  drilling  fluid  systems 
(e.g.  oil  based  liquid  mud);  and 

(lii)  Cargo  transfer  systems  for  fixed 
independent  or  portable  tanks. 

(e)  Electrical  engineering.  (1)  For  each 
vessel  less  than  100  gross  tons,  the 
following  plans  must  be  submitted: 

(i)  Arrangement  of  electrical 
equipment  (plan  and  profile)  with 
equipment  identification  as  necessary  to 
show  compliance  with  the  regulations  in 
this  subchapter, 

(ii)  Electrical  one  line  diagram  that 
includes  wire  types  and  sizes, 
overcurrent  device  rating  and  setting. 
and  electrical  equipment  enclosure  type 
(dripproof.  watertight,  etc.) 

(iii)  Switchboard  plans  required  bv 
§  110.25-1  (e)  and  (f)  of  this  chapter." 

(2)  For  each  vessel  of  100  gross  tons 
and  over,  the  plans  required  by  §  110.25 
of  this  chapter  must  be  submitted. 

(f)  Automation.  On  a  vessel  10(3  ^russ 
tons  and  over,  where  automated 
systems  are  provided  to  replace  specific 
personnel  in  the  control  and  observation 
of  the  propulsion  systems  and 
machinery  spaces,  or  to  reduce  the  level 
of  crew  associated  with  the  engine 
department,  the  following  plans  must  be 
submitted: 

(1)  Plans  necessary  to  demonstrate 
compliance  with  Part  130  Subpart  D  of 
this  chapter. 

(2)  Automation  test  procedure. 

(3)  Operations  manuaL 


§  1 27. 1 20    Procedure  tor  sutHnlttal  of 
plans. 

(a)  The  plans,  information,  and 
calculations  required  by  this  part  must 
be  submitted  to — 

(1)  The  OCMI  in  the  zone  where  the 
vessel  is  to  be  built  or  altered;  or 

(2)  The  Commanding  Officer,  Marine 
Safety  Center.  2100  Second  Street  SW.. 
Washington.  DC.  20593-0100. 

(b)  If  a  vessel  is  to  be  constructed, 
altered,  or  repaired  outside  of  the  United 
States,  the  owner  or  operator  n^ust 
contact  the  Commandant  ((^-MV'I).  2100 
Second  Street  SW..  Washington,  DC 
20593-0001  for  a  determination  as  to  the 
office  to  which  plans  should  lie 
submitted. 

Subpart  B— Construction  and 
Arrangennents 

J  127  J 10    Structural  standards 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (e)  of  this  section,  compliance 
with  the  structural  rules  established  by 
the  American  Bureau  of  Shipping  are 
acceptable. 

(b)  Each  liflboal  must  meet  the 
requirements  of  ABS  "Rules  for  Buildiny 
and  Classing  Mobile  Offshore  Drilims 
Units"  as  follows: 

(1)  Legs  and  supportinR  stnicture  must 
meet  the  requirements  of  J  3,11. 

(2)  When  performing  the  calculations 
required  by  §  3.11.  the  vessel  must  be 
assumed  to  be  in  the  most  adverse 
loading  conditions  described  m  5  5  3.5 
and  3.9. 

(3)  In  considennj?  column  buckling  in 
accordance  with  §  3  11,  the  effective 
length  factor.  K,  used  must  not  be  less 
than  2.0. 

(4)  For  single  rack  jacking  systems 
when  performins  the  calculations  in 
accordance  with  §§  3.5  and  3.9.  the 
additional  bending  moment  caused  by 
eccentric  loading  of  the  legs  must  be 
included. 

(c)  Any  classification  society,  or  other 
established  standard,  acceptable  to  the 
Commandant  (G-MTH)  may  be  used. 

(d)  When  submitting  the  plans 
required  liy  %  !27.110.  the  standard  used 
in  the  design  of  the  vessel  should  be 
specified. 

(e)  If  no  established  design  standard 
is  used,  detailed  design  calculations 
must  be  submitted  with  the  plans 
required  by  §  127.110  of  this  section. 

J  127.220    General  fire  protection. 

(a)  Each  vessel  must  be  designed  to 
minimize  fire  hazards,  insofar  as  is 
reasonable  and  practicable. 

(b)  Internal  combustion  engine 
exhausts,  galley  uptakes,  and  similar 
sources  of  ignition  must  he  kept  clear  of 
and  insulated  from  any  woodwork  and 
other  combustible  matter. 


(c)  Paint  iocke.s  and  similar 
compartments  must  be  constructed  of 
steel  or  must  be  wholly  lined  with  metal. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  a  compartment 
containing  the  emergency  source  of 
electric  power,  or  vital  components 
thereof,  adjoins  a  space  containing 
either  the  ship's  service  generators  or 
machinery  necessary  for  the  operation 
of  the  ship's  service  generators,  all 
common  bulkheads  and  decks  must  be 
of  "A-60"  Class  construction  as  defined 
by  S  72.05-10  of  this  chapter. 

(e)  The  "A-60"  Class  construction 
required  by  paragraph  (d)  of  this  section 
need  not  be  installed  if  the  emergency 
source  of  power  is  contained  in  a  small 
ventilated  battery  locker  that  is— 

(1)  Located  above  the  main  deck; 

(2)  Located  in  the  open;  and 

(3)  Has  no  boundaries  contiguous  with 
other  decks  or  bu!khpr)ri<i 

§  127.230    SuladiviskHi  and  stabtiity. 

Each  vessel  must  meet  the  applicable 
requirements  in  Subchapter  S  of  this 
chapter. 

5  127.240     Means  ol  e»c.ap«. 

(a)  There  must  be  at  least  two  means 
of  escape  from  each  of  the  following 
spaces: 

(1)  Each  space  that  is  accessible  to 
offshore  workers. 

(2)  Crew  accommodations  and  each 
space  where  the  crew  may  normally  be 
employed. 

(b)  At  least  one  of  the  two  means  of 
escape  must — 

(1)  Be  independent  of  watertight  doors 
in  bulkheads  required  by  Part  174  of  this 
chapter  to  be  watertight;  and 

(2)  Lead  as  directly  to  the  open  deck 
as  practicable. 

(c)  The  two  means  of  escape  required 
by  paragraph  (a)  of  this  section  must  be 
as  remote  as  practicable  from  each  other 
so  as  to  minimize  the  possibility  of  one 
incident  blocking  both  escapes. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  a  vertical  ladder  and 
deck  scuttle  may  not  be  designated  as 
one  of  the  means  of  escape  required  by 
paragraph  (a)  of  this  section. 

(e)  A  vertical  ladder  and  deck  scuttle 
may  be  used  as  the  second  means  of 
escape  if — 

(1)  The  primary  means  of  escape  is  a 
stairway  or  passageway; 

(2)  The  installation  of  an  additional 
stairway  or  passageway  is 
impracticable: 

(3)  The  scuttle  is  located  where 
stowed  deck  cargo  could  not  interfere; 

(4)  The  scuttle  is  fitted  with  a  quick- 
acting  release  and  a  hold-back  to  hold 
the  scuttle  in  the  open  position:  and 
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('1  The  scuttle  meets  the  location, 
strength,  and  coaming  height 
rf  Guirements  of  S'jt)charter  E  of  this 


§  127  260    Ventilation  for  accommodations. 

(a)  All  accomnuidatums  must  be 
adequatelv  ventilated  in  a  manner 


(1)  Each  offshore  worker  on  board 
must  be  provided  with  adequate  fixed 
seating.  Seating  meeting  this 
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im: 


tons  must  be  provided  with 
accommodations  of  sufficient  size, 
adequate  construction,  and  with  suitable 


§  127.330    Guards  in  dangerous  places. 

Suitable  h.ind  covers,  guards,  n.'  rails 
must  be  installed  in  wav  of  ai!  pmiom  .i 


Sea 

128.460    Ufttjoat  jacicing  systems 

Aittk#«nl.T.   AH   IT  C  /.     o.l/w>      . 
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('i  The  scuttle  meets  the  iociition. 
strength,  and  coaming  height 
rpquirements  of  Sut)chapi>T  F,  of  this 
rhaplt-r. 

iH  Each  vertiCcd  ladder  must — 

n;  Have  runtis  that  are — 

lij  M  least  16  inches  (41  centimeters) 
i."^  u;nath; 

(ii!  Not  more  than  12  ir.ches  [30 
centimeters)  apart,  uniform  for  the 
length  of  the  ladder  and 

(iii)  At  least  "  inches  (18  ceniirne'ers) 
from  the  nearest  permanent  obiect  in 
bark  of  (he  ladder. 

(2)  Have  at  least  4V-i  inches  (llf) 
centimeters)  clearance  above  each  rung 
except  when  unavoidable  obstrxictions 
are  encountered:  and 

(3)  Be  made  of  incombustible 
materials. 

(g)  .No  means  may  be  provided  for 
locking  doors  giving  access  to  either  of 
the  two  required  means  of  escape, 
except  that  crash  doors  or  locking 
devices,  capable  of  being  easily  forced 
in  an  emergency,  may  be  employed, 
provided  a  permanent  and  conspicuous 
notice  to  this  effect  is  attached  to  both 
sides  of  the  door  This  paragraph  does 
not  apply  to  an  outside  door  to  a 
deckhouse  if  the  door  is  locked  only  by 
a  key  that  is  under  the  control  of  one  of 
the  vessel's  officers,  provided  the  door 
is  always  operable  from  the  inside 

(h)  Each  stairway  must  be  of  sufficient 
width  to  provide  an  effective  escape 
route  for  the  number  of  persons  having 
access  to  those  stairs. 

(i|  F.ach  intenor  sta;.'-wa\,  other  th<in 
within  the  machinery  spaces  or  car^o 
holds,  must  have  a  minimum  width  of  28 
inches  and  the  angle  of  inclination  of  the 
stairway  with  the  horizontal  must  not 
exceed  50  degrees. 

(j)  Dead  end  corridors,  or  the 
equivalent,  more  than  40  feet  in  length 
are  njt  permitted. 

(kl  Vertical  access  mi,:.-.t  be  provided 
heiwet^n  the  various  weather  decks  by 
mean?  of  permanently  inci^ncd  ladders. 
The  anj^le  of  inclination  of  these  ladders 
wi'h  the  horiznnta!  must  not  exceed  70 
deceps, 

§  127.250    Ventilation  for  endo»«d  «pace«. 

(.il  All  enclosed  spaces  within  the 
vessel  must  be  properly  vented  or 
ventilated.  Means  must  be  provided  to 
close  off  all  vents  and  venulaturs 

(b)  .-X  means  must  be  provided  for 
stepping  all  fans  in  ventilation  systems 
serving  machinery  and  cargo  spaces  and 
for  closing  all  doorways,  ventilators  and 
annul, ir  spaces  around  funnels  and 
other  openings  to  such  spaces,  from 
outside  these  spaces,  in  case  of  fire 


§  127.260    VentiUtlon  tor  accoiranodations. 

(a)  All  accommoddtums  must  be 
adequately  ventilated  in  a  manner 
suitable  for  the  purptise  of  the  space. 

(b)  Each  vessel  100  gross  tons  and 
over  must  be  provided  with  a 
mechanical  ventilation  system  unless  it 
can  be  shown  to  the  satisfaction  of  the 
OCMl  that  a  natural  system,  such  as 
through  the  opening  of  windows,  ports, 
doors,  etc.,  will  provide  adequate 
ventilation  in  all  ordinary  weather 
conditions. 

5  127  270    Location  of  pilottious*  and 
acco.Timodationa. 

(d)  Crew  and  offshore  viorker  quarters 
and  the  pilc>lhouse  must  not  be  located 
forward  of  the  collision  bulkhead 
required  by  9  174.190  of  this  chapter. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  section  of  the  deck 
of  crew  or  offshore  worker 
accommodations  may  be  below  the 
deepest  load  waterline. 

(c)  The  deck  of  crew  or  offshore 
worker  accommodations  may  be  below 
trie  deepest  load  waterline  if — 

(11  The  vessel  complies  with  the 
damage  stability  requirements  in 
§  174, 205  of  this  chapter 

(21  Each  vertical  escape  permitted  by 
§  12r  240  of  this  chapter  is  above  the 
Final  equibbnum  waterline  when  subject 
ti,  the  damage  prescribed  by  §  174.205  of 
this  rhapter.  and 

iT)  The  overhead  of  the 
dccommodations  at  the  location  of  at 
least  one  vertical  escape  is  at  least  12 
inches  above  the  final  equilibrium 
waterline  when  subject  to  the  damage 
prescnbed  by  §  l"4.2n^  of  this  ch.ipter, 

iii  .A  hawse  pipe  or  (  hatn  pipe  must 
not  pass  through  crew  or  offshore 
worker  accommodations. 

(e)  There  must  be  no  direct  access, 
except  through  solid,  close-fitted  doors 
or  hatches  between  crew  or  offshore 
worker  accommodations,  and  chain 
lockers,  cargo,  or  machinery  spaces. 

(f)  There  must  be  no  access,  vents,  or 
sounding  tubes  from  fuel  or  cargo  oil 
tanks  opening  into  crew  or  offshore 
worker  quarters  and  accommodations. 
except  that  sounding  tubes  and  access 
openings  may  be  located  in  corridors. 

(>;!  Crew  quarters  must  be  located 
separately  and  independently  of 
quarters  and  accommodations 
accessible  to  offshore  workers  unless  an 
alternative  arrangement  Is  approved  by 
the  OCMl. 

5  127.280    Construction  and  arraf>gement 
of  crew  and  offshore  woricer 
accommodations. 

la]  The  following  offshore  worker 
acconimoddtiuns  must  be  provided  on 
each  vessel: 


(1)  Each  offshore  worker  on  board 
must  be  provided  with  adequate  fixed 
seating.  Seating  meeting  this 
requirement  must  not  be  intended  for 
any  other  use.  Seating  in  crew 
accommodations  does  not  satisfy  this 
requirement.  Fixed  seats  must  be 
installed  such  that  sufficient  spacing  is 
provided  to  allow  for  ready  escape  in 
case  of  fire  or  other  casualty.  The 
following  are  minimum  requirements: 

(i)  Aisles  not  over  15  feet  in  length 
must  not  be  less  than  24  inches  wide. 

(il)  Aisles  over  15  feet  in  length  must 
not  be  less  than  30  inches  wide. 

(iii)  Where  the  seats  are  in  rows,  the 
distance  from  seat  front  to  seat  front 
must  not  be  less  than  30  inches. 

(2)  If  the  intended  operation  of  a 
vessel  is  to  carry  offshore  workers  on 
board  for  more  than  12  hours,  at  least 
the  equivalent  of  aircraft  style  reclining 
seats  must  be  provided. 

(3)  If  the  intended  operation  of  a 
vessel  is  to  carry  offshore  workers  on 
board  for  more  than  24  hours,  quarters 
must  be  provided.  Each  stateroom  for 
use  by  offshore  workers  must — 

(i)  Not  berth  more  than  six  persons; 

(ii)  Not  have  clear  head  room  less 
than  6  feet  3  inches;  and 

(iii)  Be  of  such  size  that  there  is  at 
least  20  square  feet  of  deck  area  and  a 
volume  of  at  least  140  cubic  feet  for  each 
person  accommodated.  In  measuring 
staterooms,  any  equipment  contained 
therein  for  use  by  the  occupants  is  not  to 
be  deducted  from  the  total  volume  or 
from  the  deck  area. 

(4)  Toilets  and  washbasins  for  use  of 
offshore  workers  must  be  separate  from 
those  for  use  by  the  crew  and  must  meet 
the  requirements  of  paragraph  (b)(3)  of 
this  section. 

(b)  The  following  requirements  apply 
to  crew  accommodations  on  a  vessel  100 
gross  tons  and  over: 

(1)  Quarters  for  the  crew  must  be 
divided  into  staterooms,  no  one  of  which 
may  berth  more  than  four  persons. 

(2|  Each  stateroom  must  be  of  such 
size  that  there  are  at  least  30  square  feet 
of  deck  area  and  a  volume  of  at  least 
210  cubic  feet  for  each  person 
accommodated.  The  clear  headroom 
must  not  be  less  than  6  feet  3  inches.  In 
measuring  staterooms,  any  equipment 
contained  therein  for  use  by  the 
occupants  is  not  to  be  deducted  from  the 
total  volume  or  from  the  deck  area. 

(3)  There  must  be  at  least  one  toilet, 
one  washbasin,  and  one  shower  or 
bathtub  for  each  eight  members  or 
portion  thereof  in  the  crew  who  do  not 
occupy  a  stateroom  to  which  a  private 
or  a  semiprivate  facility  is  attached. 

(c)  Each  crew  member  and  offshore 
worker  on  a  vessel  of  less  than  100  gross 


tons  must  be  provided  with 
accommodations  of  sufficient  size, 
adequate  construction,  and  with  suitable 
equipment  to  provide  for  their  protection 
and  accommodation  in  a  manner 
practicable  for  the  size,  fa,  ibties.  and 
service  of  the  vessel. 

(d)  The  boundary  bulkhead.s  and 
decks  separating  crew  and  offshore 
worker  accommodations  from 
machinery  spaces  must  be  tif '  A    Class 
construction  as  defined  in  §  92.07-5  of 
this  chapter. 

(e)  The  OCMl  determines  and  records 
on  the  vessel's  Certificate  of  Inspection 
the  number  of  offshore  workers  that 
may  be  carried  after  reviewing  the 
arrangement  drawings  required  by 

§  127.1 10  of  this  chapter 

(f)  If  during  the  life  of  the  vessel  it 
comes  to  the  attention  of  the  OCMl  thnt 
the  accommodations  provided  for  crew 
or  offshore  workers  are  inadequate  for 
the  actual  or  intended  operation  of  the 
vessel,  and  if  in  the  judgment  of  the 
OCMl  the  safety  of  the  vessel  or 
personnel  on  board  is  end.ingered,  the 
OCMl  may  reduce  the  number  of 
offshore  workers  permitted  or  may 
impose  additional  requirements. 

Subpart  C— RaQs  and  Guards 
§127^10    Where  nrits  requirvd. 

(a)  Each  vessel  must  h,ne  efTicierl 
guard  rails  or  bulwarks  on  decks  and 
bridges.  The  height  of  rails  or  bulwarks 
must  be  at  least  39  V2  inches  from  the 
deck  except  that  where  this  height 
would  interfere  with  the  normal 
operation  of  the  vessel,  a  lesser  height 
may  be  approved  by  the  OCMl. 

(b)  At  exposed  periphenes  of  the 
freeboard  and  superstructure  decks,  the 
rails  must  consist  of  at  least  three 
courses,  including  the  top.  The  opening 
below  the  lowest  course  mcst  not  be 
m.^re  than  9  inches.  The  courses  must 
not  be  more  than  15  inches  apart.  On 
other  decks  and  bridges  the  rails  must 
be  in  at  least  two  courses,  includinp  the 
top,  approximately  evenly  spaced 

(c)  If  it  can  be  shown  to  the 
satisfaction  of  the  OCMJ  that  the 
installation  of  rails  of  the  required 
height  is  impracticable,  rails  of  a  lesser 
height,  or  in  some  cases  grab  rails,  may 
be  accepted. 

§  127.320     Storm  raits. 

Sn:t;>ble  storm  rails  must  be  installed 
in  all  passageways  and  at  the 
deckhouse  sides  where  persons  on 
board  have  normal  access  They  must 
be  installed  on  both  sides  i.f 
passageways  o\er  six  feet  in  width. 


§  127.330    Guards  in  dangerous  places. 

Suitable  h.ind  covers,  guards,  o.'  rails 
must  be  installed  in  way  of  ail  exposed 
and  dangerous  plac^r-s  such  as  gears, 
machinery,  eta 

Subpart  D— Wir>dow  Construction  and 
Visibility 

§  127.410    Safety  glazing  materials. 

Glass  and  other  glazing  material  used 
in  windows  must  be  of  material  which 
will  not  break  info  dangerous  fragments 
if  fractured. 

§  127.420    Strength. 

V\  indows  port  holes,  and  their  means 
uf  attaching  to  the  hull  or  deck  house, 
must  be  capable  of  withstanding  the 
maximum  load  from  wave  and  wind 
conditions  they  are  expected  to 
ent  ounler  due  to  their  location  on  the 
\  essel  and  the  authorized  route  of  the 
vessel, 

§  127.430    Pitothouse  vtertHhty. 

(a)  Windows  and  other  openings  at 
the  pilothouse  must  he  of  sufficient  size 
and  properly  located  to  provide 
adequate  \  iew  for  safe  operation  in  all 
operating  conditions 

(b)  Glass  or  other  glazing  material 
used  in  windows  at  the  pilothouse  must 
have  a  light  tr;insniission  of  not  less 
than  70  percent  according  'o  T«»st  2  of 
ANSI  Z2F)  1,    Safety  Glazing  .Materials 
for  Gl.rzmg  Motor  Vehicleb  Ope.-aling  00 
Land  Highwrivs."  and  must  complv  with 
Test  15  of  AN'Sl  Z2b.l  for  Class  I  Optical 
Deviation. 

PART  128— MARINE  ENGINEERING 
EQUIPMENT  AND  SYSTEMS 

Subpart  A— General 

Ser- 
ies no  System  and  equipmeni  des))!n. 
128  120  Plan  approval. 
128.130  Vital  systems. 

Subpart  B— Material  and  Pressure  Design 
ICH  21U     Cid&s  11  viUl  sysitFiiir— ......iHiJcU. 

128.220    Class  D  non-vital  systems  materials 

and  pressure  design. 
128.230    Hull  and  watertight  bulkhead 

penetrations — materials  and  pressure 

design. 
128.240    Hydraulic  or  pneumatic  power  and 

control  systems — materi«!<i  and  prpssnre 

(il'Slfll 

Subpart  C — Main  and  Auxiliary  Macnmery 
128.310    Fuel. 

12.S,i.;n     F.xh.jijst  t,\>i.'n,^ 

Sut>parf  D — Oestgn  Reqirtren^nts 
Pertaining  to  Specific  Systems 

i:h  hIO  Ships  service  refrigeration  systems 

!2fi-)30  Keel  cooler  installations. 

128.430  Grid  cooler  instatlutions 

128.440  Bilge  systems. 

128.450  Liquid  mud  systems. 


Sea 

128.460    Liflboat  jacking  sysletns. 
Authority:  46  U.S.C  3306:  49  CFR  1  46. 

Stj'bpart  A — Gf  ^i^r^t 
S  I2£.i ;:}    SyAterr,  mnd  CK^.prneiU  design- 
la)  Except  as  provided  in  thjs  part,  the 
design,  inslalialion.  inspection,  and 
testing  of  machinery,  pressure  vessels 
and  piping  systems  must  comply  with 
the  requirements  of  Subchapter  F  of  this 
chapter. 

(b)  This  part  includes  requirements  for 
equipment  and  systems  commonly  found 
on  an  offshore  supply  vesseL  If 
additional  or  unique  systems,  i.e.  low 
temperature  cargoes,  eta  are  to  be 
installed,  they  must  meet  the 
requirements  of  Subchapter  F  of  this 
chapter. 

§  128.120     (>*Br\  approval 

The  plan:>  :^^:i.ivd  by  Subchapter  F  of 
(his  chapt«ir  need  not  be  submitted  if  the 
plans  listed  in  {  127.110(d)  of  this 
chapter  have  been  submitted 

§  12E  :3C     Vital  systems. 

(aj  For  the  purpose  of  this  subchapter, 
the  following  are  vital  systems: 

(1)  Fuel  oil  service,  transfer  and  fill 
systems. 

|2)  Fire  main,  carbon  dioxide,  and 
Halon  systems. 

|3)  Bilge  systems. 

(4)  Ballast  systems. 

(5)  Steering  and  steering  control 
systems. 

|6)  Propulsion  system  and  its 
necessary  auxiliaries  and  control 
systems. 

|7)  Liftboat  jacking  systems. 

(8)  Cargo  transfer  and  control  systems 
for  portable  tanks  or  fixed  independent 
tanks  in  accordance  with  i  125.110  of 
this  chapter. 

(9)  Ship's  service  and  emergency 
electrical  generation  systems  and  their 
auxiliaries. 

(10)  A  marine  engineering  system 
fdenlified  by  the  OCMl  as  being  crucial 
to  the  survival  of  the  vessel  or  to  the 
protection  of  the  personnel  on  board. 

(b)  For  the  purpose  of  this  subchapter, 
a  system  not  identified  in  paragraph  (a) 
of  this  section  is  a  non-vital  system. 

Sub  pa '^  B~Mflter:,3i  gn'j  r-  essure 
Design 

-  'I'S.i'lO     Class  h  Vila  sysieTts— 
materials. 

Fokcept  as  provided  in  §§  128.230  and 
128.240,  of  this  chapter,  in  lieu  of 
meeting  the  material  requirements  in 
Pari  56  of  this  chapter,  materials  used  in 
Class  II  vital  piping  systems  may  be 
accepted  by  the  OCMl  or  Commanding 
Officer.  Marine  Safety  Center  if  shown 
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to  provide  a  level  of  safety  equivalent  to 
materials  selected  in  accordanc  e  with 

X    us  (tr\  nf  iVtta    r^nnfor 


burst  pressure.  Burst  pressure  testing  is 
described  in  A.NSI  Standard  D.lll, 
Pnr;)or;inh  104,7  A  and  must  be 


at  machinery  connections  fixed  by 
metallic  hose  clamps  provided  that- 
fll  The  damns  are  of  a  corrosion 
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Subpart  B— General  Requirements 

Sec. 

129  200    General  design,  installation,  and 


:(»'!.:'■) 


requirements  of  the  American  Yacht  and 
Boat  Council  Projects,  where  applicable, 
instead  nf  mmnKino  m.-'K  tVo 


(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
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to  provide  a  level  of  safety  equivalent  to 
materials  selected  in  accordance  with 
S  56.60  of  this  chapter 

{12S-220    CtaM  II  non-vHal  lystcmt— 
matarlals  and  pr«Mur«  design. 

(a)  Except  as  provided  in  §§  128  230, 
128.240.  and  128.320  of  this  chapter,  a 
Class  II  non-vital  piping  systom  need  not 
comply  with  the  material  and  pressure 
design  requirements  of  Subchapter  F  of 
this  chapter. 

(b)  Piping  for  salt  water  service  must 
be  of  a  corrosion  resistant  material,  hot 
dip  galvanized,  or  a  minimum  of  extra 
heavy  schedule  in  wall  thickness. 

(c)  Each  Class  II  non-vital  system 
must  be  certified  by  the  builder  as 
suitable  for  its  intended  service.  This 
written  certification  must  be  submitted 
with  the  plans  required  by  5  127  110(d) 
of  this  chapter. 

(d)  The  OCMI  will  review  the 
particular  installation  of  each  system  for 
the  safety  hazards  identified  in  {  56.50-1 
(a),  (b)(1),  and  (c)  through  (k)  of  this 
chapter  and  prescribe  additional 
requirements  as  appropriate. 

S  12S.230    Hun  and  watartight  bulkhead 
panatration*— maladaia  and  prasaura 


(a)  Piping  penetrations  in  bulkheads 
required  by  this  subchapter  to  be 
watertight  must  meet  the  material  and 
pressure  design  requirements  of 
Subchapter  F  of  this  chapter. 

(b)  All  overboard  discharges  and  shell 
connections,  up  to  and  including 
required  shut-off  valves,  must  meet  the 
material  and  pressure  design 
requirements  of  Subchapter  F  of  this 
chapter, 

S  12tJ40    Hydraulic  or  pr>aumattc  powar 
and  control  ayatama— matarlala  and 
praaaura  daalgn. 

(a)  Standard  piping  compononts  (eg 
pipe  runs,  fittings,  flanges,  standard 
valves,  etc.)  for  hydraulic  or  pneumatic 
power  and  control  systems  must  meet 
the  material  and  pressure  denign 
requirements  of  $5  128.110.  128.210.  or 
128.220  of  this  chapter,  as  appropriate 

(b)  Non-standard  hydraulic  ur 
pneumatic  components  (eg  control 
valves,  check  valves,  relief  valves. 
regulators,  etc.)  may  be  accepted  if  th«' 
component  is  certified  by  the 
manufacturer  as  suitable  for  m<)rinp 
service  and  if — 

(1)  The  component  meets  all  of  the 
material  and  pressure  design 
requirements  of  Subparts  56  b<)  and  58.30 
of  this  chapter  and  its  service  is  limited 
to  the  manufacturers  raled  pressure,  or 

(2)  The  service  of  the  component  is 
limited  to  "4  the  manufacturer  s 
recommended  maximum  allowable 
working  pressure  or  Vio  the  component  s 


burst  pressure.  Burst  pressure  testing  is 
described  in  A.NSI  Standard  D31  1. 

Paragraph  104. 7. A  and  must  be 
conducted  in  accordance  with 
Paragraph  A-22.  Section  I,  ASME  Boiler 
and  Pressure  Vessel  Code.  Written 
certification  of  burst  test  results  must  be 
submitted  with  the  plans  required  by 
5  127  un(d)  of  this  chapter. 

Subpart  C— Main  and  Auxiliary 
Machirwry 

}  128.310     Fud. 

(a)  Except  as  provided  in  paragraph 
(b|  of  this  section,  each  internal 
combustion  engine  installed  on  a  vessel, 
whether  used  for  main  propulsion  or 
auxiliaries,  must  be  driven  by  fuel 
having  a  flashpoint  exceeding  110 
decrees  F  as  determined  by  ASTM  D93. 

(b)  The  use  of  fuels  with  a  flashpoint 
lower  than  110  degrees  F.  must  be 
specifically  approved  by  the 
Commandant  |C^\mi),  with  the 
exception  of  engines  for  gasoline 
powered  rescue  boats. 

§  128.320    Exhaust  systams. 

In  a  diesel  engine  exhaust  system,  the 
material  requirements  of  §  58,10-5 
(d)(l)(i)  of  this  chapter  need  not  be 
met  if  the  installation  is  certified  as 
required  in  §  128.220(c)  of  this  chapter. 

Subpart  D — Design  Raquironwnts 
Pertaining  to  Specific  Systems 

§  128.410    Ships  sarvtca  refrigeration 
systems. 

A  self-contained  unit  for  air 
conditioning  or  for  refrigerated  ship 
stores  spaces  need  not  meet  the 
requirements  in  55  58.20-5. 10,  15,  20(a), 
and  20(b)  of  this  chapter  if— 

(a)  A  fluorocarbon  refrigerant  allowed 
by  Part  147  of  this  chapter  is  used; 

(b)  Certification  is  provided  by  the 
manufacturer  that  the  unit  is  suitable  for 
its  intended  purpose;  and 

(cl  Electrical  wmng  meets  the 
applicable  requirements  of  Subchapter  J 
of  this  chapter. 

$  128.420    Keel  cooler  installatfons. 

(aj  Except  as  provided  in  this  section, 
keel  cooler  installations  must  meet  the 
requirements  of  §  .56  fH>-96  of  this 
chapter. 

(b)  .^pproved  metallic  flexible 
connections  mav  be  located  below  the 
deepest  load  waterline  if  the  system  is  a 
closed  loop  below  the  waterline  and  its 
vent  IS  located  above  the  waterline. 

(cj  Fillet  welds  may  be  used  in  the 
attachment  of  channels  and  half  round 
pipe  sections  to  the  bottom  of  the  vessel. 

Id)  Short  lengths  of  approved 
nt-n  meidllic  flexible  hose  may  be  used 


at  machinery  connections  fixed  by 
metallic  hose  clamps  provided  that— 

(1)  The  clamps  are  of  a  corrosion 
resistant  material: 

(2)  The  clamps  do  not  depend  on 
spring  tension  for  their  holding  power; 
and 

(3)  Two  clamps  are  used  on  each  end 
of  the  hose  or  one  hose  clamp  is  used 
and  the  pipe  ends  are  expanded  or 
beaded  to  provide  a  positive  stop 
against  hose  slippage. 

§  128.430    Grid  cooler  installations. 

(a)  Hull  penetrations  for  grid  cooler 
installations  must  be  made  through  a 
cofferdam  or  at  a  seachest  and  must  be 
provided  with  isolation  valves  fitted  as 
close  to  the  sea  inlet  as  possible. 

(b)  Grid  coolers  must  be  suitably 
protected  against  damage  fi^m  debris 
and  grounding  by  recessing  the  unit  into 
the  hull  or  by  the  placement  of 
protective  guards. 

§  128.440    BHge  systems. 

If  the  steering  room,  engine  room, 
centerline  passageway,  forward 
machinery  space,  and  compartment 
containing  the  dry  mud  tanks  are  the 
only  below  deck  spaces  required  to  be 
fitted  with  bilge  suctions,  the  vessel  may 
be  equipped  to  the  standards  of 
S§  56.50-50  and  56.50-55  of  this  chapter 
applicable  to  a  dry  cargo  vessel  less 
than  180  feet  in  length. 

§  128.450    Liquid  mud  systems. 

(a)  Liquid  mud  piping  systems  may 
use  resiliently  seated  valves  of  the 
Category  A  t>T)e  under  the  requirements 
of  85  56.20-15  and  56.50-60  of  this 
chapter. 

(b)  Oil  based  liquid  mud  tanks  must 
be  fitted  with  tank  vents  equipped  with 
flame  screens.  Vents  must  not  discharge 
to  the  interior  of  the  vessel. 

§  1 28.460    Uftboat  Jacking  systems. 

(a)  The  requirements  of  this  section 
apply  to  each  hftboat. 

(b)  Gears  used  for  elevating  a  liftboat 
must  comply  with  the  American  Gear 
Manufacturers  Association  Standard 
218.01. 

(c)  Each  jacking  system  must  be 
designed  and  constructed  so  that  any 
single  component  failure  will  not  result 
in  the  vessel's  uncontrolled  descent. 

PART  129-ELECTRICAL 
INSTALLATIONS 
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129,220    Generd!  Sr.fi,'\  (!•■  .n  ,<i,,-;,^ 

Subpart  C— Power  Sources  and  Otsthbution 
Systems 

129  310     Puwer  sources. 

123  31 5    Power  sources  for  vessels  100  gross 

tons  and  over. 
12fl,120     IJeneralors  and  motors. 
129, .323     Multiple  s^-Tjcrators. 
129  326     Diial-voltaee  gfnTnttr.-s 
129  3)0     Distribution  p,inelsHnd 

switchboards, 
129.340     Cable  and  wiring. 
129.350     Battenes. 

129.360    Semiconductor  rectifier  systems. 
129  3"0     Equipment  grounding. 
129.375     System  grounding. 
129.3W)    Overcurrent  protection. 
129.390     Shore  power 
129.395     P.adio  installations. 

Subpart  D— Lighting  Systems 

129410     Lighting  fixtures. 

129,420     Lighting  branch  circuits  on  vessels 

100  gross  tons  and  over. 
129.4.30    Navigation  lights. 
129.440     Emergency  lighting. 
1^9  450    Portable  lights. 

Subpart  E— Miscellaneous  Electrical 
Systems 

129.510    Lifeboat  winches. 

129.520    Hazardous  areas. 

129.530    General  alann  system 

129.540    Remote  stop  stations  on  vess^'ls  ol 

100  gross  tons  and  over. 
129.550    Cooking  and  heating  equipment 
129.560    Engine  order  telegraph  systems  on 

vessels  100  gross  tons  and  over. 
Authority:  46  U.S.C.  3306;  49  OH  1  46 

Subpart  A— General  Provisions 
§129.100    General 

This  part  contains  requirements  for 
the  design,  construction,  and  installation 
of  electrical  equipment  and  systems 
including  power  sources,  lighting, 
motors,  miscellaneous  equipment,  and 
safety  systems. 

§129.110    ApplicabUity. 

(a)  Except  as  specifically  provided  in 
this  part,  electrical  installations  on 
vessels  100  gross  tons  and  over  must 
comply  with  the  requirements  of 
Subchapter  I  of  this  chapter. 

(b)  Electrical  installations  on  vessels 
less  than  100  gross  tons  must  comply 
with— 

(1)  The  applicable  requirements  of  this 
part;  or 

(2)  The  requirements  of  paragraph  (a) 
of  this  section  for  vessels  100  gross  tons 
and  over. 

§  129.120    Alternative  standards. 

(a)  A  vessel  of  not  more  than  65  feet 
in  length  may  comply  with  the  following 


requirements  of  the  American  Yacht  and 
Boat  Council  Projects,  where  applicable, 
instead  of  complying  with  the 
requirements  of  §  129.340  of  this 
chapter — 

(1)  E — 1.  Bonding  of  Direct  Current 
Systems; 

(2)  E— 8.  AC  Electrical  Systems  on 
Boats:  and 

(3)  E — 9.  DC  Electrical  Systems  on 
Boats. 

fb)  A  vessel  with  an  electrical 
installation  operating  at  less  than  50 
volts  may  meet  33  CFR  183.430  instead 
of  S  129.340  of  this  chapter. 

Subpart  B— General  Requirements 

5  129.200    General  design,  rnstaltation  and 
mainiertance  requirements. 

Elerlrioal  equipment  on  a  vessel  must 
be  installed  and  maintained  to — 

(a)  Proviiie  servu  es  necessary  for 
safety  under  normal  and  emergency 
conditions; 

(b)  Prtitecl  crew,  offshore  workers. 
and  the  vessel  from  electrical  hazards, 
including  fire,  caused  by  or  originating 
in  elei  trical  equipment,  and  electrical 
shock; 

(c)  Minimize  accidental  personnel 
contact  with  energized  parts;  and 

(d)  lYevent  electrical  ignition  of 
flammable  vapors. 

5  129.210    Protection  from  wet  ar»d 
corrosive  environments. 

(aj  Ele(  irii  al  equipment  used  in  each 
of  the  folluv\ing  locations  must  be  drip 
proof: 

in  A  m.ji.hinery  sp.ici 

[2]  A  location  normdllv  exposed  to 
splashing,  water  washdo^^vn,  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  ha'h  or  shower. 

(.3)  Each  spare  v\;th  a  similar  moisture 
level. 

(b)  Electrical  equipme'.!  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
salt  water  must  be  corrosion-resistanL 

§  129.220    General  safety  pfovisKWs. 

(a)  Elertrirai  equipment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  All  equipment,  including  switches, 
fuses,  lampholders.  etc.  must  be 
suitable  for  the  voltage  utilized. 

|r|  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 
direct  current  polarity  must  be  of  a 
conTiguration  that  does  not  permit 
improper  connection, 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 


(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnecter? 


Subpart  C — Power 
Distribution  Svs!^ 


es  and 


§129.310     Powei  sou'ves 

(a)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  have  at  least  two  sources  of 
electricity: 

(1)  The  vital  systems  listed  in 
i  128.130  of  this  chapter. 

(2)  Interior  lighting. 

(3)  Communication  systems. 

(4)  Navigation  equipment  and  lights 

(5)  Fire  protection  equipment. 

A  vessel  with  batteries  of  adequate 
capacity  and  a  generator  or  alternator, 
driven  by  a  propulsion  engine,  complies 
with  this  requirement. 

(b)  Where  a  generator  driven  by  a 
propulsion  engine  is  utilized  as  a  source 
of  electrical  power,  a  vessel  speed 
change  or  throttle  movement  must  not 
interrupt  power  to  any  ship's  service 
load. 

§  1?9  315     Power  sou'rp^  h:>f  vtssf^   100 
gross  tons  and  ovei. 

(a)  The  requirements  of  this  section 
apply  in  lieu  of  Subpart  111.10  of  this 
chapter. 

(b)  If  a  generator  is  used  to  provide 
electrical  power  for  any  vital  system 
listed  in  §  128.130  of  this  chapter,  at 
least  two  generating  sets  must  be 
provided.  At  least  one  required 
generating  set  must  be  inden<»r»dent  of 
the  main  propulsion  machinery.  A 
generator  that  is  not  independent  of  the 
main  propulsion  plant  must  meet  the 
requirements  of  §  in.lO-4(c)  of  this 
chapter.  With  any  one  generating  set 
stopped,  the  remaining  set(8)  must 
provide  the  power  necessary  for  the 
loads  requi.-edby  §  129.310  of  this 
chapter. 

5  129.320     Generators  and  niotorv 

(a)  Each  generator  and  motor  must 
be- 
ll] In  a  location  that  is  accessible. 

adequately  ventilated,  and  as  dry  as 
practicable;  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
50  degrees  C.  (122  degrees  F.)  except 
that— 

(1)  If  the  ambient  temperature  in  the 
space  where  a  generator  or  motor  is 
located  does  not  exceed  40  degrees  C 
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(104  degrees  F.)  under  normal  operatinjj 
conditions,  the  generator  or  motor  may 
be  designed  for  an  ambient  temperature 
of  40  degrees  C;  and 

(2)  A  generator  or  motor  designed  for 
40  degrees  C.  may  be  used  in  a  50 
degrees  C.  ambient  location  provided 
the  generator  or  motor  is  derated  to  80 
percent  of  the  full  load  rating,  and  the 
rating  or  setting  of  the  overcurrent 
device  of  the  generator  or  motor  is 
reduced  accordingly. 

(c)  A  voltmeter  and  an  ammt'trr. 
which  can  be  used  for  measuring  voltnge 
and  current  of  a  generator  that  is  in 
operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating  current  generator,  a 
means  for  measuring  frequency  rr.ust 
also  be  provided.  Additional  control 
equipment  and  measuring  instruments 
must  be  provided,  if  needed,  to  ensure 
satisfactory  operation  of  each  generator. 

(d)  Each  generator  must  have  a 
p.ameplate  attached  to  it  indicating— 

(1)  The  manufacturer's  name. 
generator  type,  and  frame  designation; 

(2)  Output  in  kilowatts  or  horsppower 
rating; 

(3)  Kind  of  rating  (continuous. 
overload,  etc.); 

(4)  Amperes  at  rated  lutnl,  \ol;;ige 
and  frequency: 

(5)  Number  of  pha.ses,  if  applicable; 

(6)  Type  of  windings  (DC); 

(7)  Wtien  intended  for  connection  in  ■) 
normally  grounded  configuration,  the 
grounding  polanty  and 

(8)  For  a  generator  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacity 

(c)  Each  motor  must  have  a  nameplate 
attached  to  it  containing  the  information 
required  by  Article  4:W  of  NFPA  TO. 

;  129.323    Multipta  generators. 

When  a  vessel  uses  two  or  more 
generators  to  supply  ship's  service 
loads,  as  required  by  §  129, 310(a)  of  this 
part,  the  following  requirements  must  be 
met 

(a)  Each  generator  must  have  an 
independent  power  source, 

(b)  The  circuit  breaker  of  a  generator 
operated  in  parallel  with  another 
gene.'ator  must  meet  the  requirements  of 
§J  111.05-13,  111  12-11(0.  and  HI  30- 
19(a)  of  this  chapter. 

(c)  The  circuit  breaker  of  a  generator 
not  arranged  to  be  operated  in  parallel 
with  other  generators  must  be 
interlocked  to  prevent  that  generntor 
from  being  simultaneously  connected  to 
the  switchboard  with  other  generators. 

{129.326    Ou«t- voltage  gancraton. 

When  a  dual-voltage  gener.itor  is 
installed  on  a  vessel 


(a)  The  neutral  of  a  dual-voltage 
system  must  be  solidly  grounded  at  the 
switchboard  and  be  accessible  for 
checking  the  insulation  resistance  of  the 
generator  to  ground  before  the  generator 
IS  connected  to  the  bus;  and 

(b)  Ground  detection  must  be 
provided  that — 

(1)  For  an  alternating  current  system, 
meets  $  111. 05-27  of  this  chapter;  and 

(2)  For  a  direct  current  system,  meets 
5  11105-29  of  this  chapter. 

§  129.330    Distrtbutlon  panets  and 
•wttchbcartls. 

(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 

as  practicable,  accessible,  adequately 
ventilated,  and  protected  from  falling 
debris  and  dripping  or  splashing  wa»er. 

(li)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead  front  type. 

(c)  Each  switchboard  must  have  non- 
conductivp  handrails. 

(d!  Each  switchboard  must  be  fitted 
with  a  dripshield,  unless  the 
switchboard  is  a  deck  to  overhead 
mounted  type  which  can  not  be 
subjected  to  failing  objects  or  liquids 
from  above 

(e)  Distribution  panels  and 
switchboards  which  are  accessible  from 
the  rear  must  be  protected  to  prevent  a 
person  f'xim  accidentally  contacting 
energized  parts. 

(f)  Working  space  must  be  provided  in 
front  of  each  main  distribution  panel 
and  switchboard  and  in  the  rear  of  each 
main  distribution  panel  and  switchboard 
that  is  accessible  from  the  rear 

(gl  Non-conducting  mats  or  grating 
must  be  provided  on  the  deck  in  front  of 
each  switchboard  and,  if  accessible 
from  the  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(h)  ,M1  uninsulated  current  carrying 
parts  must  he  mounted  on 
noncombustible.  non-absorbent,  high 
dielectric  insulating  material. 

(i)  Equipment  mounted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  a  person 
will  not  accidentally  contact  live  parts 
of  the  door  mounted  equipment  when 
the  door  is  open  and  the  circuit 
energized. 

(j)  Switchboards  and  distribution 
panels  must  be  adequately  sized  for  the 
expected  loads. 

§  129.340    Cabia  and  wiring. 

(a)  Wire,  when  used  in  systems 
greater  than  50  volts,  must  be  in  a 
conduit  or  other  enclosure  Conduit  used 
to  protect  wire  must  have  drain  holes  to 
prevent  the  build  up  of  condensation. 

(b)  All  cable  and  wire  must — 


(1)  Have  stranded  copper  conductors 
with  sufficient  current  carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  manner  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication; 

(3)  Be  protected  from  the  weather; 

(4)  Be  supported  in  such  a  manner  as 
to  avoid  chafing  or  other  damage; 

(5)  Not  be  installed  with  sharp  bends: 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means  if  in  areas  subject 
to  mechanical  abuse; 

(7)  Be  suitable  for  low  temperature 
and  high  humidity,  if  installed  in 
refrigerated  compartments; 

(8)  Not  be  located  in  a  tank  unless  the 
cable  or  wire  provides  power  to 
equipment  in  the  tank;  and 

(9)  Have  sheathing  or  insulation 
compatible  with  the  fluid  in  a  tank  when 
installed  in  compliance  with  paragraph 
(b)(8)  of  this  section. 

(c)  Cable  and  wire  in  power  and 
lighting  circuits  must  be  No.  14  AWG  or 
larger.  Cable  and  wire  in  control  and 
indicator  circuits  must  be  No.  22  AWG 
or  larger,  or  be  a  ribbon  cable  or  similar 
smaller  conductor  size  cable 
recommended  for  use  in  low  power 
instrumentation,  monitoring,  or  control 
circuits  by  the  equipment  manufacturer. 

(d)  Cable  and  wire  for  power  and 
lighting  circuits  must — 

(1)  Meet  section  310-13  of  the  NFPA 
70  except  that  asbestos  insulated  cable 
and  dry  location  cables  cannot  be  used; 

(2)  Be  listed  by  Underwriters 
Laboratories  Inc.  as  UL  Boat  or  VI 
Marine  Shipboard  cable;  or 

(3)  Meet  S  111-60  of  this  chapter. 

(e)  Cable  or  wire  serving  vital  systems 
listed  in  §  128.130  of  this  chapter  or 
emergency  loads  must  be  routed  as  far 
as  practicable  from  high  risk  fire  areas 
such  as  galleys,  laundries,  and 
machinery  spaces. 

(f)  Each  cable  or  wire  connection  or 
termination  for  cable  must  be  made 
within  an  enclosure  and— 

(1)  Have  a  pressure-type  connector  on 
each  conductor; 

(2)  Have  a  solder  lug  on  each 
conductor; 

(,T)  Be  made  with  a  pressure-type 
connector  to  a  flexible  lead  or 
conductor;  or 

(4)  Be  soldered,  brazed,  or  welded  to  a 
flexible  lead  or  cable. 

(g)  Cable  or  wire  connectors  utilized 
in  conjunction  with  screw-type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(h)  A  connector  or  lug  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG 
except  if  there  is  a  non-rotating  follower 
that  travels  with  the  set  screw  and 


makes  pressure  contact  with  the 
conductor. 

(i)  Each  pressure-type  wire  connector 
and  lug  must  meet  UL  486A. 

(j)  Each  terminal  block  must  have  6-32 
terminal  screws  or  larger. 

(k)  A  cable  may  be  spliced  in  a  non- 
hazardous  location  for  the  following 
purposes; 

(1)  To  join  subassemblies. 

(2)  For  a  vessel  receiving  alterations, 
to  extend  a  circuit. 

(3)  If  it  is  of  a  large  size  or  exceptional 
length,  to  facilitate  its  installation. 

(4)  To  replace  a  damaged  section  of 
the  cable  if,  before  replacing  the 
damaged  section,  the  insulation 
resistance  of  the  remainder  of  the  cable 
is  measured,  and  it  is  determined  that 
the  condition  of  the  insulation  is 
unimpaired. 

(I)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(m)  Ampacities  for  conductors  must 
meet  section  310-15  of  NFPA  70,  or  IEEE 
Standard  45,  as  appropriate. 

(n)  Cable  or  wire  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent. 

(0)  Each  armored  cable  metallic 
covering  must — 

(1)  Be  electrically  continuous;  and 

(2)  Be  grounded  at  each  end  of  the  run 
to— 

(i)  The  metallic  hull;  or 
(ii)  The  common  ground  plate  on  a 
nonmetallic  vessel;  and 

(3)  Have  final  sub-circuits  grounded  at 
the  supply  end  only. 

(p)  A  portable  cable  or  wire  must  be 
constructed  and  installed  in  accordance 
with  the  requirements  of  S  111.60-13  of 
this  chapter. 

§129.350    Batteries. 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  to  dissipate  the 
gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  practicable  and 
be  secured  to  protect  against  shifting 
with  the  roll  and  pitch  of  the  vessel. 

(c)  Batteries  must  have  free  space 
above  them  for  accessibility  and 
removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  typo 
connectors.  Spring  clips  or  other 
temporary  type  clamps  are  prohibited. 

(e)  Batteries  must  be  mounted  in  trays 
lined  with,  or  constructed  of,  lead  or 
other  material  which  is  resistant  to 
damage  by  the  electrolyte. 

(0  Battery  chargers  must  have  an 
ammeter  connected  in  the  charging 
circuit. 


(g)  If  the  batteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard 
which  distributes  power  to  the  lighting, 
motor,  and  appliance  circuits,  the 
battery  lead  must  be  fused  at  the 
battery. 

(h)  A  battery  must  not  be  located  in 
the  same  compartment  with  a  gasoline 
tank  or  gasoline  engine. 

(i)  Each  battery  must  be  stowed  in  a 
room  used  only  for  battenes.  in  a  box  on 
deck,  or  in  a  box  or  locker  in  another 
space  which  is  well  ventilated  and 
protected  from  falling  objects. 

§129.360    Semiconductor  rectiner 
systems. 

(a)  Each  semiconductor  rectifier 
system  must  have  an  adequate  heat 
removal  system  thiil  prevents 
overheating. 

(h)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system  or 
in  other  vital  systems  it  must — 

(1)  Have  a  current  limiting  circuit; 

(2)  Have  external  overcurrent 
protection;  and 

(3)  Meet  section  35.84.4  of  the 
American  Bureau  of  Shipping's  "Rules 
for  Building  and  Classing  Steel  Vessels," 

§  129.370    Equipment  grounding. 

(a)  All  metallic  enclosures  and  frames 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  On  a  nonmetallic  vessel 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to  a 
common  ground  by  a  normally  non- 
current  carrying  conductor. 

(b)  Metallic  cases  of  instruments  and 
secondary  windings  of  instrument 
transformers  must  be  grounded. 

(c)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
section  250-95  of  the  NFPA  70. 

(d)  Each  nonmetallic  mast  and  top 
mast  must  have  a  lightning  ground 
conductor. 

§  129.375    System  grounding. 

(a)  If  a  grounded  distnbut.on  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
numl)er  of  power  sources.  This  ground 
connection  must  be  at  the  main 
switchboard. 

(b)  On  a  metallic  vessel,  a  grounded 
distribution  system  must  be  grounded  to 
the  hull.  On  a  nonmetallic  vessel  the 
neutral  of  a  grounded  system  must  be 
connected  to  a  common  ground  plate. 

(c)  On  a  nonmetallic  vessel  with  a 
grounded  distribution  system,  the 
comm.on  ground  plate  must  have — 

(1)  Only  one  connection  to  the  main 
switchboard;  and 

(2)  The  connection  to  the  common 
ground  plate  readily  accessible. 


(d)  On  a  nonmetallic  vessel  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  connected  to  the 
common  ground  plate. 

(e)  Each  insulated  grounding 
conductor  of  a  cable  must  be  identified 
by- 

(1)  A  green  braid  or  green  insulatiom 

(2)  Stripping  the  insulation  from  the 
entire  exposed  length  of  the  grounding 
conductor  or 

(3)  Marking  the  exposed  insulation  of 
the  grounding  conductor  wilKgreen  tape 
or  green  adhesive  labels. 

(f)  A  vessel's  hull  must  not  carry 
current  as  a  conductor  except  for — 

(1)  An  impressed  current  cathodic 
protection  system;  or 

(2)  A  battery  system  for  engine 
starting. 

(g)  Cable  armor  must  not  be  used  to 
ground  electrical  equipment  or  systems. 

(h)  Each  receptacle  outlet  and 
attachment  plug  for  a  portable  lamp, 
tool,  and  similar  apparatus  operating  at 
100  volts  or  more,  must  have  a 
grounding  pole  and  a  grounding 

conductor  in  the  pnrt.<tilp  rnrrt 

§  129.380    Ovefcurrenl  proteciion. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded  conductor 
for  the  purpose  of  opening  the  electric 
circuit  if  the  current  reaches  a  value  that 
causes  an  excessive  or  dangerous 
temperature  in  the  conductor  or 
conductor  insulation. 

(b)  Each  conductor  of  a  control, 
interlock,  or  indicator  circuit,  such  as  a 
conductor  for  an  instrument,  pilot  light, 
ground  detector  light,  or  potential 
transformer,  must  be  protected  by  an 
overcurrent  device. 

(c)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  value 
not  exceeding  115  percent  of  the 
generator  full-load  rating. 

(d)  Each  circuit  other  than  a  circuit  for 
a  steering  gear  feeder  must  be  protected 
against  both  overload  and  short  circuit. 

(e)  Each  steering  gear  feeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meets  the  requirements  of  S  111.93- 
11  (d)  and  (e)  of  this  chapter. 

(f)  Each  lighting  branch  circuit  must 
be  protected  against  overcurrent  either 
by  fuses  or  circuit  breakers  rated  at  not 
more  than  30  amperes. 

(g)  Each  conductor  must  be  protected 
in  accordance  with  its  current  carrying 
capacity.  If  the  allowable  current 
carrying  capacity  does  not  correspond 
to  a  standard  device  size,  the  next  larger 
overcurrent  device  may  be  used 
provided  it  does  not  exceed  150%  of  the 
conductor  current  carrying  capacity. 

[h)  An  overcurrent  device  must  be 
installed  to  protect  each  motor 
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conductor  and  control  apparatus  against 
overcurrent  due  to  ihort  circuit  or 
ground  fault  Each  overcurrent  device 
must  be  capable  of  carrying  the  starting 
current  of  the  motor. 

(i|  An  emergency  switch  must  be 
provided  in  the  normally  ungrounded 
main  supply  conductor  from  a  battery. 
The  switch  must  be  located  as  close  to 
the  battery  as  practicable. 

(j)  The  grounded  conductor  of  a  circuit 
must  not  b«  disconnected  by  a  switch  or 
circuit  breaker,  unless  the  ungrounded 
conductors  are  simultaneously 
disconnected. 

(k)  A  disconnect  means  must  be 
provided  on  the  supply  side  of  and 
adjacent  to  all  fuses  for  the  purpose  of 
de-energizlng  the  fuses  for  inspection 
and  maintenance  purposes. 

(1)  If  the  disconnect  means  for  a  fused 
circuit  is  not  within  sight  of  the 
equipment  that  the  circuit  supplies, 
means  must  be  provided  for  locking  the 
disconnect  device  in  the  open  position. 

(m)  Each  fuse  must  be  of  the  cartridge 
type  and  be  listed  by  Underwriters 
Laboratories  or  another  independent 
laboratory. 

(n)  Each  circuit  breaker  must  meet  UL 
488  and  be  of  the  manually  reset  type 
designed  for. 

(1]  Inverse  time  delay; 

(2)  Instantaneous  short  circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switch. 

(o)  Each  circuit  breaker  must  indicate 
whether  It  is  in  the  open  or  closed 
position. 

{  129J90    Short  power. 

A  vessel  with  an  electrical  system 
operating  at  more  than  50  volts,  which 
has  provision  for  shore  power,  must 
meet  the  requirements  of  this  section. 

(a)  A  shore  power  connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location. 

(b)  A  cable  connecting  the  shore 
power  connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed. 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection. 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interlocked  with  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  power  sources  may  not  be 
operated  simultaneously 

f12S.3«S    Radio  mttatatlon*. 

A  separate  circuit,  with  overcurrent 
protection  at  the  switchboard  must  be 
provided  for  each  radio  installation. 


Subpart  D— Lighting  Systems 

$129,410    UghtJng  nxtura*. 

(a)  Each  lighting  fixture  globe,  lens,  or 
diffuser  must  have  a  high  strength  guard 
or  be  made  of  high  strength  material, 
except  in  accommodations,  the 
pilothouse,  a  galley,  or  similar  location 
where  the  fixture  is  not  subject  to 
damage. 

(b)  A  hghting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 

(c)  A  lighting  fixture  must  be  installed 
as  follows: 

(1)  Each  lighting  fixture  and 
lampholder  must  be  fixed.  A  fixture 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

(2)  Each  pendant  type  lighting  fixture 
must  be  suspended  by  and  supplied 
through  a  threaded,  rigid  conduit  stem. 

(3)  Each  tablelamp,  desklamp. 
floorlamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  by  the  roll  or  pitch  of  the 
vessel. 

(d)  A  lighting  fixture  in  an  electrical 
system  operating  at  more  than  50  volts 
must  comply  with  the  requirements  of 
UL595, 

{129.420    UgMIng  branch  circulta  on 
VMsals  100  groM  tons  and  ovw. 

On  a  vessel  100  gross  tons  and  over, 
each  lighting  branch  circuit  must  meet 
the  requirements  of  S  111.75-5  of  this 

chapter,  except  that — 

(a)  Appliance  loads,  electric  heater 
loads,  and  isolated  small  motor  loads 
may  be  connected  to  a  lighting 
distribution  panelboard;  and 

(b)  Branch  circuits  in  excess  of  30 
amperes  may  be  supplied  from  a  lighting 
distribution  panelboard. 

}  129.430    Navigation  lighta. 

(a)  A  vessel  less  than  100  gross  tons 
and  less  than  65  feet  in  length  must  have 
navigation  lights  that  are  in  compliance 
with  the  applicable  navigation  rules. 

[bj  A  vessel  100  gross  tons  and  over  or 
65  feet  in  length  or  more  must  have 
navigation  lights  that  are  in  compliance 
with  the  applicable  navigation  rules  and 
§  in.75-17(d)  of  this  chapter. 

i  129.440    Emargancy  Hghts. 

(a|  A  vessel  less  than  100  gross  tons 
must  have  adequate  emergency  lighting 
fitted  along  the  line  of  escape  to  the 
mam  deck  from  accommodations 
located  below  the  main  deck. 

(b)  The  emergency  lighting  required 
by  paragraph  (a)  of  this  section  must 
automatically  actuate  upon  failure  of  the 
main  lighting  system.  If  a  vessel  is  not 
equipped  with  a  single  source  of  power 


for  emergency  lighting,  it  must  have 
individual  battery  powered  lights  which 


(1)  Automatically  actuated  upon  loss 
of  normal  power 

(2)  Not  readily  portable; 

(3)  Connected  to  an  automatic  battery 
charger  and 

(4)  Of  sufficient  capacity  for  6  hours  of 
continuous  operation. 

§  129.450    Portable  lights. 

Each  vessel  must  be  equipped  with  at 
least  two  portable,  battery  powered 
lights.  One  of  these  lights  must  be 
located  in  the  pilothouse  and  the  other 
at  the  access  to  the  engine  room. 

Subpart  E— Mscellaneous  Electrical 
Systems 

§129.510    Ufaboat  winches. 

Each  electric  power  operated  lifeboat 
winch  must  meet  Si  111-95  and  160.015 
of  this  chapter. 

}  129.520    Hazardous  araaa. 

(a)  Each  vessel  that  carries  flammable 
or  combustible  liquid  with  a  flashpoint 
below  80  degrees  C.  (140  degrees  F.)  or 
hazardous  cargoes  on  deck  or  in  integral 
tanks,  or  is  involved  in  well  servicing, 
must  not  have  electrical  equipment 
installed  in  pumprooma,  hose  storage 
spaces,  or  within  10  feet  of  a  source  of 
vapor  on  a  weather  deck  unless  the 
equipment  is  explosion-proof  or 
intrinsically  safe  in  accordance  with 

§  111.105-9  or  S  111.105-11  of  this 
chapter. 

(b)  Electrical  equipment  must  not  be 
installed  In  lockers  that  are  used  to  store 
paint,  oil  turpentine,  or  other  flammable 
liquids  unless  the  equipment  is 
explosion-proof  or  intrinsically  safe  in 
accordance  with  S  111.105-9  or 

§  111.105-11  of  this  chapter. 

(c)  Explosion-proof  equipment  and 
intrinsically  safe  systems  must  meet  the 
requirements  of  S  111.105  of  this  chapter. 

§129.530    General  alarm  system. 

On  a  vessel  100  gross  tons  and  over,  a 
general  alarm  which  meets  the 
requirements  of  Subpart  113.25  of  this 
chapter  must  be  fitted. 

§  129.540    Remote  stop  stations  on 
vcsaeis  100  gross  tons  and  over. 

(a)  On  a  vessel  100  gross  tons  and 
over  remote  stopping  systems  meeting 
the  requirements  of  paragraph  (b)  of  this 
section  may  be  substituted  for  remote 
stopping  systems  required  to  meet 
Subpart  111.103  of  the  chapter. 

(b)  The  following  remote  stopping 
stations  must  be  installed: 

(1)  For  each  propulsion  unit,  in  the 
pilothouse. 


(2)  For  each  bilge  slop  or  dirty  oil 
discharge  pump,  at  the  deck  discharge. 

(3)  For  each  power  ventilation  system. 
outside  the  space  ventilated. 

(4)  For  each  fuel  oil  pump,  outside  the 
space  containing  the  pump. 

(5)  For  each  combustible  and 
fiammable  liquid  cargo  transfer  pump,  at 
the  transfer  control  station. 

(c)  Remote  stops  required  by 
paragraph  [b)  of  this  section  may  be 
combined. 

i  129.550    Cooking  and  heating  equipment 

(a)  Cooking  and  heating  equipment 
must  be  suitable  for  marine  use. 
Equipment  designed  and  installed  in 
accordance  with  ABYC  Standards  A-3 
and  A-7  or  Chapter  6  of  NFPA  302 
complies  with  this  requirement. 

(b)  The  use  of  gasoline  for  cooking, 
heating,  or  lighting  is  prohibited. 

(c)  The  use  of  liquified  petroleum  gas 
for  cooking,  heating,  or  other  purposes 
must  be  in  accordance  with  the 
requirements  of  8  58.16  of  this  chapter. 

(d)  Each  electrical  space  heater  must 
be  provided  with  a  thermal  cut-out  (o 
prevent  overheating. 

(e)  Each  heater  element  of  an  electric 
space  heater  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  made  of  a  corrosion  resistant 
material. 

(f)  Electrical  connections  for  a  cooking 
appliance  must  be  drip  proof 

§  1 29.560    Engine  order  telegraph  systems 
on  vessels  100  gross  tons  and  over. 

An  engine  order  telegraph  system  is 
not  required  on  a  vessel  100  gross  tons 
and  over. 

PART  130— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

Subpart  A— Vessel  Control 

1  10.110    Internal  communications  for  vessels 

less  than  lOOgioss  tons. 
130,120    Propulsion  machinery  controls. 
130,130    Steering  systems  on  vessels  less 

than  100  gross  tons. 
1. to. 140    Steering  systems  on  vessels  100 

gross  tons  and  over. 

Subpart  B— Miscellaneous  Systems  and 
Equipment 

130.210  I. iftboat  jacking  systems. 

130.220  Radiotelegraph  and  radioli-lophone. 

130.230  Cooking  and  heating  equipment. 

130.240  Protection  from  refrigerants. 

130,250  Anchors  and  chains 

Subpart  C— Navigation  Equipment 

130.310     Radar 

130.320  Electronic  position  fixing  device. 
130.330  Charts  and  nautical  piibhcntions. 
130.340    Compass. 


Subpart  D— Automation  of  Unattended 
Machlr>ery  Spaces 

1,30  400  Applicability. 

1  JO  410  General  provisions. 

130  420  Controls. 

130  430  F'llothouse  control. 

130.440  Communications  system. 

130  450  Machinery  alarms. 

130  460  Location  of  machinery  alarms. 

130  470  Fire  alarms. 

130  480  Test  procedure  and  operations 
manual. 

Authority:  46  U.S.C.  3306.  8105:  49  CFR  1.46. 
Subpart  A— Vessel  Control 

§  130.110    Internal  communications  for 
vessels  less  than  100  gros*  tons. 

Each  vessel  less  than  100  gross  tons 
equipped  with  an  independent  auxiliary 
means  of  steering,  as  required  by 
§  130,130(bl  of  this  chapter,  mu.st  have  a 
fixed  means  of  communication  between 
the  pilothouse  and  the  location  where 
the  auxiliary  means  of  steering  is 
controlled. 

§  130.120    Propulsion  machinery  controls. 

I'd]  Each  vessel  must  have — 

(1)  A  pilothouse  propulsion  control 
system:  and 

(2)  A  means  at  each  propulsion  engine 
of  readily  disabling  the  pilothouse 
propul.sion  control  system  to  permit 
local  operation. 

fb)  A  pilothouse  propulsion  control 
system  must  include  controls  to — 

(1)  Control  the  speed  of  propulsion 
machinery; 

(2)  Control  the  direction  of  propeller 
shaft  rotation; 

(3)  Control  propeller  pitch,  if  a 
controlIal)le  pitch  propeller  is  used;  and 

(4)  Shut  down  main  propulsion 
machinery. 

(c)  The  propulsion  control  system 
must  be  inaependent  of  the  remote 
stopping  system  required  by  §  129.540  of 
this  chapter. 

(d)  A  propulsion  engine  control 
system,  including  pilothouse  control, 
must  be  designed  so  that  any  one  failure 
of  the  propulsion  control  system  does 
not  result  in  an  increase  in  shaft  speed 
or  propeller  pitch 

§  130.130    Steering  systems  on  vessels 
less  than  100  gross  tons 

l.i!  Fn(  h  vssel  of  less  than  100  gross 
tons  must  h.i\p  a  steering  system  that 
meets — 

(1)  The  requirements  of  §  130.140  of 
this  chapter  or 

(2)  The  requirements  of  this  section, 
(b)  Except  as  provided  in  paragraph 

(i)  of  this  section,  a  main  and 
independent  auxiliary  means  of  steering 
must  be  provided  for  each  vessel. 
Ic)  The  main  steering  gear  must  be — 


(1)  Of  adequate  strength  and  capable 
of  steering  the  vessel  at  all  service 
speeds; 

(2)  Designed  to  operate  at  maximum 
astern  speed  without  being  damaged; 
and 

(3)  Capable  of  moving  the  rudder  from 
35  degrees  on  one  side  to  30  degrees  on 
the  other  side  in  no  more  than  28 
seconds  with  the  vessel  moving  ahead 
at  maximum  service  speed. 

(d)  Control  of  the  main  steering  gear 
must  be  provided  from  the  pilothouse, 
including  control  of  any  necessary 
ancillary  device  (motor,  pump,  valve, 
etc.).  If  a  power  driven  main  steering 
gear  is  used,  a  pilot  light  must  be 
provided  in  the  pilothouse  to  indicate 
operation  of  the  power  units. 

(e)  The  auxiliary  steering  gear  must 
be — 

(1)  Of  adequate  strength: 

(21  Capable  of  steering  the  vessel  at 
navigable  speed;  and 

(3)  Controlled  from  a  location  that — 

(i)  Has  communications  with  the 
pilothouse;  or 

(ii)  Enables  the  master  to  safely 
maneuver  the  vessel. 

(f)  The  steering  gear  must  be  designed 
so  that  transfer  from  the  main  steering 
gear  or  control  to  the  auxihary  steering 
gear  or  control  can  be  achieved  rapidly. 
Any  tools  or  equipment  necessary  to 
make  the  transfer  must  be  readily 
available.  Instructions  for  transfer 
procedures  must  be  posted. 

(g)  Instantaneous  short  circuit 
protection  for  electrical  power  and 
control  circuits,  sized  and  located  in 
accordance  with  §  111.93-11  (d)  and  (e) 
of  this  chapter,  must  be  provided. 

(h)  A  rudder  angle  indicator 
independent  of  the  steering  control 
system  must  be  provided  at  the 
pilothouse  steering  control  station. 

(i)  An  auxiliary  steering  gear  need  nol 
be  installed  if — 

(1)  The  main  steering  gear  and  its 
controls  are  provided  in  duplicate;  or 

(2)  Multiple  screw  propulsion  with 
independent  pilothouse  propulsion 
control  for  each  screw  and  a  means  to 
restrain  and  center  the  rudder  is 
provided,  and  the  vessel  is  capable  of 
being  steered  using  the  pilothouse 
propulsion  controls. 

(j]  Each  vessel  that  has  duplicate  main 
steering  gear  power  systems  in  order  to 
comply  with  paragraph  (i)(l)  of  this 
section,  may  use  one  of  the  power 
systems  for  other  purposes  if — 

(1)  Controls  for  the  attached  system 
are  located  at  the  pilothouse  steering 
control  station; 

(2)  Full  power  is  available  to  the 
steering  system  when  the  attached 
system  is  nol  in  operation: 
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(3)  The  attached  system  can  be 
isolated  from  the  steering  system,  .ind 
instinictions  for  isolation  are  posted  as 
to  procedure;  and 

(4)  The  attached  system  is  materially 
equivalent  to  the  steerinj!  system. 

$130,140    Sta«f1ng  sy items  on  vessAts 
100  gross  tons  snd  ovsr, 

(a)  Edch  vessel  100  gross  tons  and 
over  must  have  a  steering  system  that 
meets — 

(1)  The  applicable  requirements  of 
Subchapters  F  and  J  of  this  chapter  or 

(2)  The  requirements  for  a  hydraulic 
helm  unit  steering  system  in  paragraph 
(b)  of  this  section. 

(b)  Each  hydraulic  helm  unit  steering 
system  must  have  the  following: 

(1)  A  steerixig  gear  of  adequate 
strength  and  capability  to  steer  the 
vessel  at  all  service  speeds  and  not  be 
damaged  at  maximum  astern  speed. 

(2)  A  hydraulic  system  of  not  more 
than  laoo  psi  maximum  allowable 
working  pressure  (MAWP),  dedicated  to 
steering  service. 

(3)  Piping  materials  that  comply  with 
the  requirements  of  Subchapter  F  of  this 
chapter  and  piping  of  at  least  schedule 
80  thickness. 

(4)  All  fore  and  aft  runs  of  piping 
located  as  far  inboard  as  practicable. 

(5)  Rudder  stops. 

(6)  Two  steering  pumps  and  drive 
motors  with  separate  feeders.  Each 
pump  must  be  capable  of  moving  the 
rudder  from  35  degrees  on  one  side  to  30 
degrees  on  the  other  side  in  not  more 
than  28  seconds  with  the  vessel  moving 
ahead  at  maximum  service  speed.  A 
single  hydraulic  sump  is  acceptable  if  it 
is  of  the  "cascading  overflow"  type  with 
a  centerline  bulkhead  open  only  at  the 
top.  and  if  each  half  has  sufficient 
capacity  to  operate  the  system. 

(7)  Control  of  the  main  steering  gear 
from  the  pilothouse  including — 

(i)  Helm  control; 

(ii)  Control  of  any  necessary  ancillary 
device  (motor,  pump,  valve,  etc.);  and 

(ill)  Provisions  for  adequate  visibility 
and  control  when  going  astern 

(8)  Multiple  screw  propulsion  with 
independent  pilothouse  propulsion 
control  that  is  capable  of  steenng  the 
vessel. 

(9)  Dual  hydraulic  cylinders  arranged 
so  that  either  cylinder  can  be  readily 
isolated,  permitting  the  other  cylinder  to 
remain  in  service  and  move  all  rudders 

(10)  The  steering  alarms  and 
indicators  required  by  J  111.93-13  of  this 
chapter  located  in  the  pilothouse. 

(11)  Instantaneous  short  circuit 
protection  for  electrical  power  and 
control  circuits  sized  and  located  as 
required  by  |  llLKV-ll  (dj  and  {e}  of 
this  chapter. 


(12)  A  rudder  angle  indicator  at  the 
pilothouse  steering  control  station  that 
IS  independent  of  the  steering  control 
system. 

(13)  Means  to  locally  stnrt  and  stop 
the  steering  pumps. 

(14)  Means  to  isolate  any 
supplementary  controls  or  control 
statiop.s  so  as  to  ndt  impair  the 
rLli.ibility  and  availability  of  the 
pilothouse  controls  required  by 
paragraph  (bl(7)  of  this  section. 

(I'l  Manual  capability  to  center  and 
steady  the  rudder,  using  the  hydraulic 
helm  unit,  in  tne  event  the  vessel  loses 
normal  steering  power. 

(r)  In  complying  with  the  requirements 
of  paragraph  (b)  of  this  section,  one  set 
of  piping  between  pumps,  helm  and 
cylinders  is  accpptable 

Subpart  B — Miscelianeou*  Systems 
and  Equipment 

$  130.210    LintMat  jacking  systems. 

Ea(.:h  control  system  for  a  liftboal 
jacking  system  must  be  so  designed  that 
loss  of  power  or  failure  of  any  one 
component  will  sound  a  visual  and 
audible  alarm  and  will  not  result  in  the 
vessel's  uncontrolled  des(;ent. 

$  130.220    Radtotelegraph  and 
radiot»<«phon«. 

Each  vessel  must  (  nmply  with  the 
requirements  m  47  CP'R  Part  80  as 
applicable. 

}  130.230    Cooking  and  heating  equipment 

(a)  Doors  on  cooking  appli^inces  must 
be  provitied  w;'h  heavy  duty  hinges  and 
liicking  dfwices  to  pre\ent  accidental 
opening  in  heavy  seas 

(bj  A  cooking  appliance  must  be 
installed  so  as  to  prevent  its  movement 
in  heavy  seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  appliance,  means  must  be 
provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  on  the 
deck. 

(d)  Grab  rails  must  be  installed  on  a 
cooking  appliance  when  determined  by 
the  OCMI  to  be  necessary  for  safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  conking 
range. 

(f)  Each  heater  must  be  so  constructed 
and  installed  as  to  prevent  the  hanging 
from  It  of  items  such  as  towels  and 
clothing. 

$  1 30.240    Protection  from  refrigerants. 

(a)  A  gas  mask,  suitable  for  protection 
against  each  refrigerant  used,  or  a  self- 
contained  breathing  apparatus  must  be 
provided  for  a  refrigeration  system 
exceeding  20  (ubic  feet  of  storage 
capacity  using  ammonia  or  other 


hazardous  gas,  other  than  a 
fluorocarbon.  as  a  refrigerant 

(b)  Each  refrigeration  gas  mask  must 
be  stowed  convenient  to  but  outside  of 
the  space  containing  the  refrigeration 
equipment. 

(c)  A  complete  recharge  must  be 
carried  for  each  gas  mask  and  self- 
contained  breathing  apparatus.  The 
spare  charge  must  be  stowed  in  the 
same  location  as  the  equipment  it  is  to 
reactivate. 

(d)  Each  self-contained  breathing 
apparatus  and  gas  mask  must  be  of  a 
type  approved  under  Subpart  160.011  of 
this  chapter. 

(e)  The  self-contained  breathing 
apparatus  in  the  fireman's  outfit,  if  the 
vessel  is  so  equipped,  satisfies  this 
requirement. 

§  130.250    Anchors  and  chains. 

(a)  Each  vessel  must  be  fitted  with 
anchors  and  chains  meeting  the 
applicable  standards  set  by  the 
American  Bureau  of  Shipping  for 
Classed  Vessels,  including  equipment, 
except  as  permitted  by  paragraph  (b) 
and  (c)  of  this  section. 

(b)  In  addition  to  the  provisions  of 
paragraph  (a)  of  this  section,  the 
following  requirements  and  alternatives 
apply; 

(1)  The  American  Bureau  of  Shipping 
rules  relating  to  anchor  equipment  are 
mandatory,  not  a  guide. 

(2)  Vessels  under  200  feet  (61  meters) 
in  length  and  with  an  American  Bureau 
of  Shipping  equipment  number  less  than 
150  may  be  equipped  with  either — 

(i)  One  anchor  of  the  tabular  weight 
and  one-half  the  tabulated  length  of 
anchor  chain  listed  in  the  applicable 
standard,  or 

(ii)  Two  anchors  of  one-half  the 
tabular  weight  with  the  total  length  of 
anchor  chain  listed  in  the  applicable 
standard  provided  both  anchors  a.'^  in  a 
position  that  allows  for  ready  use  at  all 
times  and  the  windlass  is  capable  of 
heaving  in  either  anchor. 

(c)  Standards  of  other  recognized 
classification  societies  may  be  used,  in 
lieu  of  those  established  by  the 
American  Bureau  of  Shipping,  upon 
approval  of  the  Commandant. 

Subpart  C— Navigation  Equipment 

§  130.310    Radar. 

Each  vessel  100  gross  tons  and  over 
must  be  fitted  with  a  general  marine 
radar  in  the  pilothouse. 


§  130.320 
device. 


Electronic  position  fixing 


F,ach  vessel  must  be  equipped  with  an 
electronic  position  fixing  device 


satisfactory  for  the  area  in  which  the 
vessel  operates. 

§130.330    Charts  and  nauticai  publications. 

(a)  As  appropriate  for  the  intended 
voyage,  each  vessel  must  carry 
adequate  and  up-to-date — 

(1 )  Charts  of  large  enough  scnle  to 
make  safe  navigation  possible 

(21  U.S  Coast  Pilot  or  similar 
publication; 

(3)  Coast  Guard  Light  List. 

(4)  Tide  Tables  published  by  the 
.National  Ocean  Service; 

(5)  Local  .Notice  to  Mariners  and 

(b)  Current  Tables  published  by  the 
National  Ocean  Service,  or  a  rver 
current  publication  issued  by  the  U.S, 
.\rmy  Corps  of  Engineers  or  a  river 
authority. 

(b)  Extracts  from  the  publications 
listed  m  paragraph  (a)  of  this  stiction  for 
areas  to  be  transited  may  be  provided 
instead  of  the  complete  puhlicatioa 

§  130.340    Compass. 

Each  vessel  must  be  fitted  with  a 
compass  suitable  for  the  intended 
service  of  the  vessel.  Except  for  a  vessel 
limited  to  dasrtime  operation,  the 
compa.ss  must  t>e  illuminated. 

Subpart  O— Automation  of  Unattended 
Mactiinery  Spaces 

§  130.400     Applicabmty. 

This  subpart  arj'lies  to  each  vessel 
100  gross  tons  and  over  where 
automated  systems  are  provided  to 
replace  specific  personnel  in  the  control 
and  observation  of  the  propulsion 
system  and  machme.'-y  spacies  or  to 
reduce  the  level  of  crew  associated  with 
the  vessel  engine  deparlment. 

§130.410    Genera!  provisions 

(a)  Arrangements  must  be  such  that 
under  all  operating  conditions,  inr.luding 
maiu'uvtiing,  the  safety  of  the  vessel  is 
equivalent  to  that  of  the  same  vessel 
With  the  machinery  spaces  under  fully 
attended  direct  manual  supervision 

(b)  Coast  Guard  acceptance  of 
automated  s\ stems  to  replace  specific 
personnel  or  to  reduce  overall  crew 
requir»Tnrnts  is  predicated  upon — 

|1|  The  capabilities  of  the  automated 
system; 

(2)  7  he  combination  of  personnel, 
equipment,  and  systems  necessary  to 
ensure  the  safely  of  the  vessel, 
personnel,  and  environment  in  all 
operating  conditions,  including 
maneuvering^  and 

(3)  The  ability  of  the  crew  Iti  perform 
all  operational  evolutions,  including 
emergencies  such  as  fire  or  control  or 
monitoring  system  failure. 

(c)  Equipment  provided  to  rtiplace 
specific  personnel  or  to  reduce  overall 


crew  requirements  that  proves  unsafe  or 
unreliable  in  the  judgement  of  the 
OCMI,  must  be  Immediately  replaced  or 
repaired  or  vessel  crew  requiremeots 
vv;ll  be  modified  to  compensate  for  the 
equipmen'  inadequacy. 

§  130.420    Controts. 

Edch  piece  of  a  jtomatically  controlled 
machinery  must  have  an  alternate 
means  of  control.  The  alternate  means 
of  control  must  be  manual. 

§130.430    Pjtothouse  control 

Controls  must  be  provided  at  the 
pilothouse  control  station  to  start  a  &re 
pump,  pressurize  the  fire  main,  and 
mimitor  the  fire  main  system  pressure. 

§  130.440    Communications  system. 

(a)  A  ujmmunications  syst^■^1  must  be 
provided  to  irrrTieihd'c''.  -  .;'r:rn(ir;  hn 
engineer,  or  a  crew  mcmt'i;:  d  n<.< 
engineer  is  required  to  ttie  machinery 
space  in  the  e\  ent  of  any  condition  in 
which  an  alarm  is  required  by  S  130.460 
of  this  chapter. 

(b)  The  communications  system  must 
be  either — 

(1)  An  alarm  system  that — 

(i)  Is  dedicated  for  this  purpose; 

(ii)  Sounds  in  t.hc  crew 
accommodations  and  normally  manned 
spaces;  and 

(iii)  Is  operable  from  the  pilothouse;  or 

(2)  A  voice  communication  system 
operated  from  the  pilothouse  that 
contacts  the  master's  stateroom, 
engineer's  stateroom,  engine  room,  and 
crew  accommodations  thai — 

(i)  Is  a  sound  p<'wered  teleptxine;  or 
(ii)  Has  its  power  supply  from  the 
emergeiMry  svvitchbc»ard  or  from  an 
independent  battery  that  is  continuously 
charged  by  its  own  battery  charger. 

§130.450     Mactiinery  aiams. 

(a)  Each  alarm  required  by  §  130.460 
of  this  chapter  must  be  of  the  self 
monitoring  type  that  will  alarm  both 
visually  and  audibly  upon  an  open  or 
break  in  the  sensing  circuit. 

(b)  The  visual  alarm  must  continue 
until  manually  acknowledged  and  the 
condition  corrected. 

(c)  Means  must  be  provided  to 
manually  silence  each  audible  alarm. 

(d)  A  silenced  alarm  must  not  preveal 
other  audible  alarms  from  sounding. 

(e)  Provisions  must  be  made  for 
testing  all  audible  and  visual  alarms. 

(f)  A  battery  power  supply  must  be 
provided  for  the  alarm  required  in 

§  ;, to  46()(  a  j(8)  of  this  chapter. 

§  130.460    Uocatton  ol  macliinery  alarms, 
(a)  Aud'ttle  and  visual  alarms  must  be 

provided  at  thf  pilnihousc  control 
statio.T  to  Lrdu-ate  the  fdilewing 

(1)  Loss  of  propulsion  control  power. 


(2^  Loss  of  steering  motor  or  steermg 
control  power. 

(3)  Engine  room  fire. 

(4)  High  bilge  level 

(5)  Low  lube  oil  pressure,  for  each 
main  propulsion  engine  and  each 
generator  prime  mover. 

(6)  For  each  main  propulsion  engine 
and  each  generator  prime  mover,  an 
alarm  to  indicate  the  following: 

(i)  High  lube  oil  temperature. 

(ii)  High  jacket  water  temperature. 

(7)  For  each  reduction  gear  and  each 
turbocharger  with  a  presaurized  oil 
systeia,  an  alarm  to  indicate  Iom  lube  od 
pressure  and  high  lobe  oil  teir.peratwe. 

(8)  Loss  of  normal  power  supply  for 
the>ilarni8  listed  ui  this  immgrnph 
(paragraph  (aj). 

(b)  Bilge  sensors  for  the  high  bilge 
level  alarm  required  in  paragraph  (a)  of 
this  section,  arast  be  proxided  in — 

(1)  Each  space  below  the  deepest  load 
walerline  that  contains  pumps,  motors 
or  electrical  equipment  and 

(2)  The  compartment  that  contains  the 
rudder  post. 

(ct  Centralized  displays  or  alarms 
must  be  provided  in  the  machinery 
spaces  to  allow  rapid  evaluation  of  t)>e 
problem  detected  by  the  alarms  required 
in  paragraph  (a)  of  this  setctioo. 
Fxjuipmenl  mounted  gajjes  or  meters  are 
acceptable  fur  this  purpose,  provided 
they  are  grouped  in  a  central  locatioa. 


§130.470   Ffnt 

(a)  F.ach  fire  detector  and  control  unit 
must  be  of  a  type  speciftcally  approved 
by  the  Commandant. 

(b)  The  engine  room  fire  alarm  cifOiil 
must  not  contain  detectors  for  other 
spaces. 

(c)  The  number  and  location  of  ftre 
detectors  must  be  approved  by  the 
OCMI. 

5  130  4pr      :  f.   •  procedure  and  operations 
manuai. 

(a)  A  procedure  for  tests  and 
inspections  of  automation  equipntent  to 
be  conducted  by  the  operator  and  the 
Coast  Guard  must  be  submitted  in 
accordance  with  5  127.110  of  this 
chapter. 

(b)  The  test  procedure  roust  be  ia  a 
sequential  checkoff  format,  include  the 
required  alarms,  controls,  and 
communications,  and  provide  details  of 
the  tests. 

(c)  Test  details  must  specify 
equipment  status,  functions  necessary  to 
complete  the  test  and  the  expected  test 
results. 

(d)  The  tests  m\jst  not  sim^tlale 
conditions  by  misadjustments.  artificial 
signals,  or  improper  wiring. 
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(e)  A  detailed  operations  manual  that 
describes  the  operation  and  indicates 
the  location  of  each  system  installed  to 
meet  the  requirements  of  this  part  must 
be  submitted  in  accordance  with 
S  127.110  of  this  chapter. 

PART  131-OPERAT10NS 

Subpart  A— ftotic*  o<  Casuatty  and  Voyag* 
Records 

Sec. 

131110    Notice  of  casualty  Subpart  B— 

Report*  of  Accidents,  Repairs,  ami 

Unsafe  Equipment 
131.210    Repairs  lo  unfired  pressure  vpsseli 
131.220    Accidents  to  machinery 
131.2*0    Nonce  required  before  rcpuir 

Subpart  C— Praparatlon  for  Emarganctm 

131.310    Crew  and  offshore  worker  list. 
131.320    Offshore  worker  onentation. 
131.330    Emergency  Instructions. 
131.340    Recommended  emergency 

instruction  placard. 
131.350    Station  bill. 
131.360    Responsibilities  of  licensed  or 

certificated  individuals. 

Subpart  D— Manning  of  Survival  Craft  and 
SuparvMon 

131,410    Certificate  of  proriciency. 
131.420    Manning  and  supervision. 

Subpart  E— Tasts,  DrWa.  and  Inapactlona 

131  505     Steenng  gear  whistle,  and  mfcins  of 

communication. 
131  510    Drafts  and  load  line  markings. 
131.515    Periodic  sanitrfry  inspections. 
131520    Hatches  and  other  openings 
131.535    Emergency  lighting  and  power 

systems 
131  530    Abandon-ship  training  and  drills. 
131.535    Fire  fighting  training  and  fire  dr.Us 
131  540    Operational  readiness. 
131.545    Maintenance 
131550    Maintenance  of  falls  I 

131  5.55    Spare  parts  and  rep.iir  equipment. 
131.560    Weekly  inspections 
131  565     Monthly  mspertions 
131. 5'0    Quarterly  inspections 
131. .i75     .-\nnudl  inspection  ami  rpp^'r 
131-560     Servicing  of  infldlable  lifi'ra.^'s, 

infl.itdble  lifejackets  and  inflated  rescue 

boats 
131  5«5     Pf^nodic  servicing  of  hydrostatic 

reie.ise  units. 
1315*)    Krefighting  equipment. 

Subpart  F— Logbook  Enfrtea 

131.610     Lnubooks  .ind  rncords. 
131,620     A(  tions  required  to  bo  ioi;.V''ii 
131,6.30     Offi.;ia!  log  entries. 

Subpart  G— Worfc  VaaU  | 

131  710    Aporoved  unicellular  plastic  foam 

woi'*  vests 
131.720     Use. 

131.730    Shipboard  stowage. 
131  740     Shipboard  inspections 

Subpart  K— Marttlngs  for  Flrt  and 
EmafgwKy  Equipmant 

131  .aOO     General 

131.406    General  alarm  bell  switch. 


Sec. 

131.810     General  alarm  bells, 

IJI  815    Carbon  dioxide  or  Halon  alarm, 

131  820     Fire  extinguishing  system  branch 

lines 
131  825    Fire  extinguishing  system  controls 
131  8J0    Fire  hose  stations 
131  835    Portable  fire  extinguishers. 
131  840     Emergency  lights, 
131  845     Instructions  for  changing  steering 

gear 
IJl  850     Rudder  orders 
131  855     Lifeboats  and  rescue  boats. 
131  860     Rigid  liferafts 
131.865     Inflatable  liferafts. 
131,870     Lfefloats  and  buoyant  apparatus. 
131  875    Lifpiackets.  immersion  suits,  and 

ring  life  buoys 
131  880    Fire  hose  and  axes 
131  8a5     Portable  magazine  chests 
131890     EPIRBs  and  SARTs. 
131  893     Watertight  doors  and  watertight 

hatches 
131,896    Remote  stop  stations. 
131  89fl     Fire  dampers. 

Subpart  I— Markinga  on  Vaasela 

131  910     Hull  markings. 

131  920     Draft  marks. 

131930     Load  line  marks. 

131,941)     Freeboard  marks  for  liftboats. 

Subpart  J— Miscelianaoua 

131,1005     Statutory  penalties. 

131  ICnO     Notice  to  ni.iriners  and  aids  to 

navigation 
131.1015    Persons  allowed  m  pilothouse  and 

on  navigation  bridge. 
131.1020    Crew  requirements. 
131.1025    Compliance  with  provisions  of 

Certificate  of  Inspection. 
131.1030    Display  of  st.ibiiity  letter. 
131  1035     F'rinention  of  oil  pollution. 
131  1040    Marine  sanitation  device. 
131.1045     Display  of  plans. 
131.1050     Placard  of  lifc-s.iving  signals. 

helicopter  recovery  procedures,  and 

breeches  buoy  instructions. 
131.1055    Exhibition  of  license. 
131.1060    Use  of  auto  pilot. 
131.1065    Whistling. 
131.1070    Unauthorized  lights. 
131.1075    Searchlights. 
131.1080    Lookouts  and  watches. 
131.1085    Liftboat  operating  manual. 

Authority:  33  U  S  C.  1321(j);  46  U.S.C.  3306, 
6101,  8105. 10104;  E.0. 12234;  45  FR  58801.  3 
CFR,  1980    Comp.,  p.  277;  49  CFR  1.46. 

Subpart  A— Notice  of  Caaualty  and 
Voyage  Records 

$131110    Notice  of  casualty. 

The  rp(iuirpmfn's  f  )r  pro\  iding  notice 
and  reporting  of  mdnnf  casudltips  and 
for  retaining  voyage  records  are 
contHined  in  Part  4  of  this  rhapter 

Subpart  B— Reporta  of  Accidents, 
Repairs,  and  Unsafe  Equipment 

§131,210    R«palr«  to  unfired  pr easure 
veasets. 
Before  making  any  repairs  to  unfired 

pressure  vessels,  the  master  or  chief 
engineer  must  submit  a  report  covering 


the  nature  of  the  repairs  to  the  OCMI  at 
or  nearest  to  the  port  where  the  repairs 
are  to  be  made. 

§  1 3 1 .220    Accidanta  to  machinery. 

In  the  event  of  an  accident  to  an 
unfired  pressure  vessel  or  to  machinery 
tending  to  render  the  further  use  of  the 
item  unsafe  until  repairs  are  made,  or  if 
by  ordinary  wear  these  items  become 
unsafe,  the  master  or  chief  engineer 
must  report  this  as  soon  as  practicable 
to  the  OCMI,  or.  if  at  sea,  upon  arrival  at 
port. 

{131 .230    Notica  raquirad  before  repair. 

Except  in  an  emergency,  no  repairs  or 
alterations  may  be  made  to  any 
lifesaving  or  fire  detecting  or 
extinguishing  equipment  without 
advance  notice  to  the  OCMI.  When 
emergency  repairs  or  alterations  have 
been  made,  notice  must  be  given  to  the 
OCMI,  as  soon  as  practicable. 

Subpart  C— Preparations  for 
Emergencies 

§  1 3 1 .3 1 0    Crew  and  of f attore  worker  list 

(a)  The  master  of  a  vessel  must  keep  a 
correct  list  of  the  names  of  all  persons 
which  embark  and  disembark  from  the 
vessel. 

(b)  The  list  required  by  paragraph  (a) 
of  this  section  must  be  prepared  prior  to 
departing  on  a  voyage  and  deposited— 

(1)  At  the  facility  from  which  the 
offshore  worker  embarked;  or 

(2)  Ashore — 

(i)  In  a  well  marked  location  at  the 
vessel's  normal  berthing  location;  or 

(ii)  With  a  representative  of  the  owner 
or  managing  operator  of  the  vessel. 

§  1 3 1 .320    Of f ttiore  worker  safety 
orientation. 

(a)  Before  getting  underway  on  a 
voyage,  the  master  of  a  vessel  shall 
ensure  that  suitable  public 
announcements  are  made  informing  nil 
offshore  workers  of — 

(1)  Generii!  explanation  of  emergency 
and  evacuation  procedures; 

(2)  Location  of  emergency  exits  and 
survival  craft  embarkation  areas: 

(3)  Stowage  location  of  lifejackets  and 
immersion  suits: 

(4)  Proper  method  of  donning  and 
adjusting  lifejackets  and  immersion 
suits  of  the  type(s)  carried  on  the  vessel 
including  a  demonstration  of  the  proper 
donning  of  a  lifejacket  and  immersion 
suit  prior  to  beginning  a  voyage; 

(5)  Location  of  the  instruction 
placards  for  lifejackets  and  other 
lifesaving  devices: 

(6)  Explanation  that  all  offshore 
workers  will  be  required  to  don 
lifejackets  and  immersion  suits  when 


possible  hazardous  conditions  exist,  as 
directed  by  the  master,  but  that  offshore 
workers  may  don  lifejackets  whenever 
they  feel  it  necessary; 

(7)  Possible  hazardous  conditions  that 
may  require  the  donning  of  lifejackets 
and  immersion  suits; 

(8)  The  type  and  location  of  all  other 
lifesaving  devices  carried  on  the  vessel 

(9)  The  location  and  contents  of  the 
"Emergency  Instructions"  required  by 
§  131.330  of  this  chapter;  and 

(10)  Survival  craft  to  which  assigned, 
(b)  The  master  of  a  vessel  shali  ensure 

that  an  offshore  worker,  who  boards  the 
vessel  on  a  voyage  after  the  initial 
public  announcement  has  been  made  as 
required  by  paragraph  (a)  of  this  section, 
is  also  informed  of  the  information  in 
paragraph  (a]  of  this  section. 

{  131,330    Emergency  Instructtona. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  master  shall  prepare 
and  post  durable  emer:gency  instruction 
placards  in  conspicuous  places 
accessible  to  the  crew  and  offshore 
workers, 

(b)  Except  when  in  the  judgment  of 
the  OCMI  the  operation  of  a  vessel  does 
not  present  one  of  the  hazards  listed  the 
emergency  instruction  placard  must 
contain  not  less  than  the  applicable 
portions  of  the  recommended 
"Emergency  Instructions"  listed  in 

§  131.340  of  this  chapter.  The  emergency 
instructions  must  be  further  designed  to 
address  the  particular  equipment, 
arrangement,  and  operation  of  each 
individual  vessel. 

(c)  When  in  the  judgment  of  the  OCMI 
a  vessel  has  no  suitable  mounting 
surface,  the  emergency  instructions  need 
not  be  posted  but  must  be  carried 
aboard  the  vessel  and  be  available  to 
the  crew  and  offshore  workers  for 
familiarization. 

§131.340    Recommended  emergency 
Instnictkin  placard. 

The  following  is  a  recommended 
format  and  content  of  the  Emergency 
Instruction  placard. 

Emergency  Instructions 

(1)  Rough  weather  at  sea,  crossing 
hazardous  bars,  or  flooding.  (i|  Cio»e  all 
watertight  and  weathertight  doors,  hatches, 
and  airports  to  prevent  taking  water  aboard 
or  further  Hooding  in  the  vessel 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stability  due  to  water  in  bilges.  Use  power 
driven  bilge  pump,  hand  pump,  and  buckets 
to  dewater. 

(iii|  Align  fire  pumps  to  use  as  bilge  pump  if 
possible. 

(iv)  Check  all  intake  and  discharge  lines, 
which  penetrate  the  hull  for  leakage. 

(vj  Offshore  workers  should  remaio  seated 
and  evenly  distributed. 


(vi)  Offshore  workers  should  don 
lifejackets  and  immersion  suits  if  the  going 
becomes  very  rough,  ttie  vessfl  is  aVw:>u1  to 
cross  a  hazardous  bar,  or  when  othrr-w-isf 
instrucled  by  the  master. 

Ivii)  Never  Bbandnn  the  vessel  unless 
actually  forced  to  do  so 

(viii)  Prepare  survival  craft  ilife  fumti 
(inflatable)  rafts,  (mflatabtcj  buoyunl 
apparatus,  boats)  for  launching. 

(2)  Man  overboard.  |i)  Throw  a  ring  biiny 
overboard  as  close  to  the  persnn  as  possible. 

(ii)  Post  a  lookout  to  keep  the  person 
overboard  in  sight. 

(ill)  Launch  the  rescue  boat  ti.nd  maneuver 
it  to  pick  up  the  person  m  the  water,  or 
maneuver  the  Tessel  to  pick  up  the  person  in 
the  water. 

(iv)  Have  •  crew  memtMsr  put  on  a 
lifejacket  attach  a  safety  bne  to  the  crew 
member,  aod  have  the  crew  member  stand  by 
to  jump  into  the  water  to  assist  the  pcrstu; 
overboard  if  necessary 

(v)  If  the  person  overboard  is  not 
immediately  lucfited.  notify  the  CobsI  Gflftrd 
and  other  vessels  in  tlie  vianity. 

(vi)  Continue  searching  until  rrieaw*!  by 
the  Coast  Guard 

(3)  Fire,  (ij  Cut  off  air  supply  to  \he  fire — 
close  hatches,  ports,  doors,  ventilators  etc 
and  shut  off  the  ventilation  system 

(ii)  Deenergire  the  dertrica!  systems 
supplying  the  affected  compartment,  if 
possible. 

(iii)  immediateiy  use  a  portable  Fire 
extinguisher  aimed  al  the  hnse  of  tiie  flames 
for  flanmiable  liquid  or  grease  fires  or  waiter 
for  fires  in  ordinary  combustible  matenals- 
Do  not  use  water  on  electrical  fires. 

(iv)  If  fire  is  In  machinery  spaces,  shut  off 
the  fuel  supply  and  ventilation  system  and 
activate  the  fixed  extinguishing  system,  if 
installed. 

(v)  Manewver  the  vessel  to  mimmiw  t)t« 
effect  of  wind  on  the  fire. 

(vi)  If  unable  to  control  the  fire. 
immediately  notify  the  Coast  G'..ard  snd 
other  craft  in  the  vicinity. 

(viij  Move  offshore  workers  away  from  fire, 
have  them  put  or  lifejackets.  and  if 
necessary,  prepare  to  ahandtm  the  vessel. 

S  131.350    Station  bW. 

(a)  A  station  bill  must  be  posted  by 
the  master  on  a  vessel  if  the  vessels 
Certificate  of  Inspection  requires  more 
than  four  crew  members,  including  the 
master. 

(b)  The  station  bill  must  be  posted  in 
the  pilothouse  and  in  conspicuous 
locations  in  crew  and  offshore  worker  s 
accommodations. 

(c)  The  station  bill  must  set  forth  the 
special  duties  and  duty  station  of  cacii 
crew  member  for  various  emergencies. 
The  duties  must  as  far  as  possible,  tje 
comparable  with  the  regular  work  of  the 
individual.  The  duties  must  include  «t 
least  the  following  and  any  other  dutie.s 
necessary  for  the  proper  handling  of  a 
particular  emergency: 

(1)  The  closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 


which  penetrate  the  hull,  the  stopping  of 
fans  and  ventilating  sy.stems.  and  the 
operating  of  all  safety  equipment 

(2)  Preparing  and  Launching  of 
survival  craft  and  rescue  boats. 

(3)  Extinguishing  of  fire. 

(4)  Mustenrr  i,-,'  c.^'sS.--.    .vi  .r\ten 
including — 

(i)  Seeing  ij»a;  (Jiey  a-i  ,K.)(>«»rly 
dre»«,'d  aaJ  h^\>  pu:  cr.  ;tii-i;  i.fri,'»ij>"r« 
and  i/TinierMui;  suits,  i^i-a 

(li)  AsM'i;,':  \  /  .'i  '.'  •    ,  '',sr>i,>r."  v.('f(.,rr<i 

and  dire4,tinj^  iji»,',ii,!  lii  tii<-i(  H;.f,'ui;.ifU 
statUKi.s 

}  131.360    Besponsiblftttes  ot  l(c«»riiii*<j  o 
certificated  Irtdrvxluals. 

,\i,i;tung  ir  the  er;(Tgfiicy  instructions 
(ir  B  station  bill  reijuired  by  this  subparl 
exempts  ffln>  Ik  rn&cd  or  cerlifjcated 


indivi 


fr 


the  exercise  of  good 


judgment  in  an  i  mer^ieru  y  situation. 

Sut>part  D — Manning  of  Survival  Craf! 
and  Supervision 

5  131.410    Carttflcata  of  proficiency 

A  merchanl  Planner  s  iii,'(  uraent 
endorsement  as  a  lifeJxiatnMir,  or 
another  inclustve  rating  under  ['..r'  : ."  i.f 
this  Title  i.s  evidence  of  tj..;:;!,'-iK  r, 
surMVHJ  crttft  and  srrvcb  as  a  i.i-r'\fii'.n\e 
of  proficiency  Kor  the  purpioses  <;f  this 
subpart  a  "ccrtifirated"  per.'««i  is  a 
person  holding  a  merc;hant  manner  s 
doniment  with  such  an  rn(!iirw.rntni 

§131.420    ^imnnkng  an6  vup^nmkoTL 

\,i]  Tliere  rr.ust  he  a  siiifn  tf'.ii  Lumber 
i>f  iroined  persons  on  boani  for 
mustering  Hnrf  as5isting  untrained 
persons 

(bj  txct'pi  a*  p<,j-miiUx:  tn  pB',:«:ni|'h 
{c)(2J  of  this  section,  tliere  i:",'^^:  '_■*•  a 
sufficient  number  of  deck  officers,  able 
seamen,  or  certificated  persons  on  board 
to  operate  the  surviva!  L.:<.f'  and 
launching  arrangements  required  for 
abandonment  by  the  total  number  of 
persons  permitted  on  board. 

(c)  One  person  must  be  placed  in 
charge  of  each  survival  craft  to  be  used. 

(11  Except  as  permitted  by  paragraph 
(c)(2)  of  this  section,  the  person  m 
conunand  must  be  a  deck  officer,  able 
seaman,  or  certificated  person. 

(2)  The  OCML  considering  the  nature 
of  the  voyage,  the  number  of  persons 
permitted  on  board  and  the 
characteristics  of  the  vessel  Including 
gross  tonnage,  may  permit  persons 
practiced  in  the  handling  and  operation 
of  liferafts  to  be  placed  io  charge  of 
liferafts  instead  of  persons  required 
under  paragraph  (c)(1)  of  this  section. 

(3)  A  deck  officer,  able  si-^mnr.  or 
certificated  person  niu.-'    m    x  ><>,'  atod 
second-in -to niJTiaiui  lor — 
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(i)  Each  lifeboat  on  a  vessel  in  ocean 
service;  and 

(ii)  Each  lifeboat  permittfd  to  carry 
more  than  40  persons 

(d)  The  person  in  charge  of  each 
sur\'ival  craft  must  have  a  list  of  the 
survival  craft  crew  and  offshore  workers 
assigned  to  it  and  must  see  that  the  crew 
are  acquainted  with  their  duties  The 
second-in-command  of  a  lifeboat  must 
also  have  a  list  of  the  lifeboat  crew  and 
offshore  workers. 

(e)  Each  motorized  survival  craft  must 
have  a  person  assigned  who  is  capable 
of  operating  the  engine  and  carrying  out 
minor  adjustments 

(fl  The  master  must  ensure  the 
persons  required  under  paragraphs  (a), 
(b),  and  (c)  of  this  section  are  equitably 
distributed  among  the  vessel's  survival 
craft. 

I 
Subpart  E— iMts^  Drills,  and 

lnap«ctiona 

i  131.505    StMTlng  o«ir,  whistl*.  and 
ni#ana  of  convnunicatlofi. 

(a)  On  each  vessel  making  a  voyage  of 
more  than  48  hours  duration,  the 
steering  gear,  the  whistle,  and  the  means 
of  communication  between  the 
pilothouse  and  the  engine  room  must  be 
examined  and  tested  by  the  master 
within  a  period  of  not  more  than  12 
hours  prior  to  departure.  On  each  other 
vessel  similar  examinations  and  tests 
must  be  made  at  least  once  in  every 
week. 

(b)  The  date  of  the  test  and  the 
condition  of  the  equipment  must  be 
noted  in  the  vessel's  logbook. 

{131.510    Draft*  and  load  Hn«  mar1(in«s. 

(a)  The  master  of  each  vessel  on  an 
ocean  or  coastwise  voyage  must  enter 
the  drafts  of  the  vessel,  forward  and  aft, 
in  the  vessel's  logbook  when  leaving 
port. 

(b)  On  a  vessel  subject  to  the 
requirements  of  Subchapter  E  of  this 
chapter,  at  the  time  of  departure  from 
port  on  an  ocean  or  coastwise  voyage 
the  master  must  insert  in  the  vessel's 
logbook  a  statement  of  the  position  of 
the  load  line  mark,  port  and  starboard. 
in  relation  to  the  surface  of  the  water  in 
which  the  vessel  is  then  floating. 

(c)  When  an  allowance  for  draft  is 
made  for  density  of  the  water  in  which 
the  vessel  is  floating,  this  density  must 
be  noted  in  the  vessel's  logbook 

S  1 3 1 .5 1 5    Parlodlc  unitary  Inapactlona. 

(a)  The  master  must  make  periodic 
inspections  of  the  quarters,  toilet  and 
washing  spaces,  serving  pantries, 
gnlleys,  etc.  to  ensure  that  those  spaces 
are  maintained  in  a  sanitnpy  condition. 


(b)  The  master  must  record  the  results 
of  these  inspections  in  the  vessel's 
logbook, 

{  131.520    Hatchas  and  ott>ar  openings. 

Before  leaving  proiected  waters,  the 
master  must  ensure  that  all  exposed 
cargo  hatches  and  other  openings  in  the 
hull  of  the  vessel  are  closed,  made 
properly  watertight  by  the  use  of 
tarpaulins,  gaskets  or  similar  devices. 
and  in  all  respects  properly  secured  for 
sen 

5  131.525    Emergency  Hghting  and  power 
tyatems. 

(a)  The  master  must  ensure  that  the 
emergency  lighting  and  power  systems. 
where  fitted,  are  operated  and  inspected 
at  least  once  in  each  week  that  the 
vessel  IS  operated  to  ensure  that  the 
system  is  in  proper  operating  condition. 

(b)  Emergency  generators  driven  by 
internal  combustion  engines  must  be 
operated  under  load  for  at  least  2  hours 
at  least  once  in  each  month  that  the 
vessel  is  operated. 

(c)  Storage  batteries  for  emergency 
lighting  and  power  systems  must  be 
tested  at  least  once  in  each  6-month 
penod  that  the  vessel  is  navigated  to 
demonstrate  the  ability  of  the  storage 
battery  to  supply  the  emergency  loads 
for  the  period  of  time  specified  in  Table 
n2.0.5-5(a)  of  this  chapter.  For  the 
purposes  of  this  section  an  OSV  is 
considered  to  be  a  cargo  vessel. 

(d)  The  date  of  each  test  and  the 
condition  and  performance  of  the 
apparatus  must  be  noted  in  the  vessel's 
logbook. 

§  1 3 1 .530    Abandon-«hlp  training  and  drills. 

(a)  .Abandon-ship  training  matenal 
must  be  on  board  each  vessel.  The 
training  matenal  must  consist  either  of  a 
manual  of  one  or  more  volumes,  or 
audio-visual  training  aids,  or  both. 

(1)  The  training  material  must  contain 
instructions  and  information  on  the 
lifesaving  appliances  on  the  vessel  and 
on  the  best  methods  of  surviv.il,  A 
training  manual  must  be  written  in 
easily  understood  terms,  illustrated 
wherever  possible. 

(2)  If  a  training  manual  is  used,  a  copy 
must  be  in  each  crew  messroom  and 
recreation  room  or  in  each  crew 
stateroom.  If  audio-visual  training  aids 
are  used  the>  must  be  incorporated  in 
the  onboard  training  sessions  under 
paragraph  (d]  of  this  section. 

(3)  The  training  material  must 
explain — 

(i)  The  method  of  donning  the 
lifejackets  and  immersion  suits  carried 
on  board: 

(ii)  Mustering  at  the  assigned  stations; 


(iii)  The  proper  boarding,  launching, 
and  clearing  of  survival  craft  and  rescue 
boats; 

(iv)  The  method  of  launching  survival 
craft  from  within  the  survival  craft: 

(v)  The  method  of  releasing  the 
survival  craft  from  launching 
appliances; 

(vi)  The  method  and  use  of  devices  for 
protecting  survival  craft  in  launching 
areas,  where  appropriate: 

(vii)  Illumination  of  the  launching 
areas; 

(viii)  Use  of  all  survival  equipment; 

|ix)  Instructions  for  emergency  repair 
of  the  lifesaving  appliances; 

(x)  The  use  of  radio  lifesaving 
appliances,  with  illustrations; 

(xi)  Use  of  sea  anchors; 

(xii)  Use  of  engine  and  accessories, 
where  appropriate; 

(xiii)  Recovery  of  survival  craft  and 
rescue  boats  including  stowage  and 
securing; 

(xiv)  The  hazards  of  exposure  and  the 
need  for  warm  clothing; 

(xv)  Best  use  of  the  survival  craft  for 
survival;  and 

(xvi)  Methods  used  in  retrieving 
personnel,  including  the  use  of 
helicopter  rescue  gear  (slings,  baskets, 
stretchers),  breeches-buoy  and  shore 
lifesaving  apparatus  and  vessel's  line- 
throwing  apparatus. 

(b)  An  abandon-ship  drill  must  be 
conducted  on  each  vessel  in  alternating 
weeks.  If  a  drill  can  not  be  held  during 
the  appointed  week  due  to  bad  weather 
or  other  unavoidable  reason,  the  drill 
must  be  conducted  at  the  first 
opportunity  following  the  time  when  the 
drill  would  normally  have  been  held.  If 
the  crew  changes  more  often  than  once 
in  any  two  week  period,  an  abandon- 
ship  drill  must  be  held  as  soon  after 
each  crew  change  as  practicable. 

(1)  Any  member  of  the  crew  excused 
from  an  abandon. ship  drill  must 
participate  in  the  next  drill,  so  that  e.i;  h 
member  participates  in  at  least  one 
abandon-ship  drill  each  month.  If  more 
than  25%  of  the  crew  have  not 
participated  in  an  abandon. ship  drill  on 
board  that  particular  vessel  in  the 
previous  month,  a  drill  must  be 
conducted  before  the  vessel  leaves  port 
if  reasonable  and  practicable,  but  not 
later  than  24  hours  after  the  vessel 
loaves  port.  The  Commandant  (G-MVIl 
may  accept  other  arrangements  that  are 
at  least  equivalent  for  those  vessels 
where  this  is  impractical. 

(2)  A  muster  of  the  offshore  workers 
must  be  held  on  departure.  The  master 
must  ensure  that  each  offshore  worker  is 
assigned  to  a  survival  craft  and  is 
informed  of  its  location.  Each  person  in 
charge  of  a  survival  craft  must  maintain 


a  list  of  offshore  workers  assigned  to 
that  survival  craft. 

(3)  Each  abandon  ship  drill  must 
include: 

(i)  Summoning  of  offshore  workers 
and  crew  to  survival  craft  with  the 
general  alarm. 

(ii)  Simulation  of  an  abandon-ship 
emergency  which  varies  from  drill  to 
drill. 

(iii)  Report  of  crew  and  offshore 
workers  to  survival  craft,  preparing  for, 
and  demonstrating  the  duties  assigned 
under  the  procedure  described  in  the 
station  bill  for  the  particular  abandon- 
ship  emergency  being  simulated. 

(iv)  Checking  to  see  that  offshore 
workers  and  crew  are  suitably  dressed. 

(v)  Checking  to  see  that  lifejackets 
and  immersion  suits  are  correctly 
donned. 

(vi)  Lowering  of  at  least  one  lifeboat. 
or  rescue  boat,  if  no  lifeboats  are 
required,  after  any  necessary 
preparation  for  launching.  The  lifeboat 
must  be  lowered  at  least  to  the  extent 
where  the  davit  head  has  completed  its 
travel  and  the  fall  wire  has  begun  to  pay 
out. 

(vii)  Starting  and  operating  the 
lifeboat  or  rescue  boat  engine. 

(viii)  Operation  of  davits  used  for 
launching  liferafts. 

(4)  Different  lifeboats  must,  as  far  as 
practicable,  be  lowered  to  m.eet 
paragraph  (b)(4)(vi)  of  this  section  at 
successive  drills. 

(5)  Each  abandon-ship  drill  must,  as 
far  as  practicable,  be  conducted  as  if 
there  were  an  actual  emergency. 

(6)  Each  lifeboat  must  be  launched 
with  its  assigned  operating  crew  aboard 
and  maneuvered  in  the  water  at  least 
once  every  3  months  during  an  abandon- 
ship  drill. 

(7)  Each  rescue  boat  must  be  l..uni:hed 
with  its  assigned  crew  aboard  and 
maneuvered  in  the  water — 

(i)  Once  each  month,  if  reasonable 
and  practicable;  but 
(li)  At  least  once  every  3  months. 

(8)  If  lifeboat  and  rescue  boat 
launching  drills  are  carried  out  with  the 
vessel  making  headway,  such  drills 
must,  because  of  the  dangers  involved, 
be  practiced  only  in  waters  where  it  is 
safe,  under  the  supervision  of  an  officer 
experienced  in  such  drills. 

(9)  At  least  one  drill  every  3  months 
must  be  held  at  night,  unless  the  master 
determines  it  is  unsafe. 

(10)  Emergency  lighting  for  mustering 
and  abandonment  must  be  tested  at 
each  abandon-ship  drill. 

(c)  The  master  of  a  vessel  carrying 
immersion  suits  must  make  sure  that — 
(1)  Each  crew  member  either — 
(i)  Wears  an  immersion  suit  in  at  least 
one  abandon-ship  drill  per  month  unless 


it  is  impracticable  due  to  warm  weather. 
or 

(ii)  Participates  in  at  least  one 
immersion  suit  drill  per  month  that 
includes  donning  an  immersion  suit  and 
being  instructed  in  its  use; 

(2)  In  each  abandun-ship  drill,  each 
offshore  worker  on  board  is  instructed 
in  the  use  of  immersion  suits:  and 

(3)  Each  offshore  worker  is  told  at  the 
begin.iing  of  the  voyage  Vi  here 
immersion  suits  are  stowed  on  board 
and  is  encouraged  to  read  the 
instructions  for  donning  and  use  of  the 
immersion  suits. 

(d)  Each  crew  member  on  board  the 
vessel  must  be  given  training  in  the  use 
of  lifesaving  appliances  and  the  duties 
assigned  in  the  station  bill, 

(1)  Except  as  provided  under 
paragraph  (d)(2)  of  this  section,  onboard 
training  in  the  use  of  the  vessel's 
lifesaving  appliances,  including  survival 
craft  equipment,  must  be  given  to  each 
crew  member  ds  soon  as  possible  but 
not  later  than  2  weeks  after  the  crew 
member  joins  the  vessel. 

(2)  If  a  crew  member  is  on  a  regularly 
scheduled  rotating  assignment  to  a 
vessel,  onboard  training  in  the  use  of  the 
vessel's  lifesaving  appliances,  including 
survival  craft  equipment,  must  be  given 
to  the  crew  memiber  not  later  than  2 
weeks  after  the  time  the  crew  member 
first  joins  the  vessel. 

(3)  The  crew  m.iist  be  instructed  in  the 
use  of  the  vessels  lifesaving  appliances 
and  in  survival  at  sea  on  alternating 
weeks,  normally  in  the  weeks  when 
abandon-ship  drills  are  not  held.  If 
individual  instruction  sessions  cover 
different  parts  of  the  vessel's  lifesaving 
system,  all  the  vessel's  lifesaving 
equipment  and  appliances  must  be 
covered  within  each  2  month  period. 
Each  member  of  the  crew  must  be 
instructed  in  at  least — 

(i)  Operation  and  use  of  the  vessel's 
inflatable  liferafts; 

(ii)  Problems  of  hypothermia,  first-aid 
treatment  for  hypothermia  and  other 
appropriate  first-aid  procedures;  and 

(iii)  Special  instructions  necessary  for 
use  of  the  vessel's  lifesaving  appliances 
in  severe  weather  and  severe  sea 
conditions. 

(4)  Onboard  training  in  the  use  of 
davit-launched  liferafts  must  take  place 
at  intervals  of  not  more  than  4  months 
on  each  vessel  with  davit. launched 
liferafts.  Whenever  practicable  this  must 
include  the  inflation  and  lowering  of  a 
liferaft.  If  this  liferaft  is  a  special  liferaft 
intended  for  training  purposes  only,  and 
is  not  part  of  the  vessel's  lifesaving 
equipment,  this  liferaft  must  be 
conspicuously  marked. 

(e)  The  date  when  musters  are  held, 
details  of  abandon-ship  drills,  drills  of 
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other  lifesaving  appliances  and  onboard 
training  must  be  recorded  in  the  vessel's 
official  logbook.  Each  logbook  entry 
must  include  the  following,  as 
applicable; 

(1)  The  time  and  date. 

(2)  Length  of  drill  or  training  session. 

(3)  Identification  of  survival  craft  used 
in  drills. 

(4)  Subject  of  training  session. 

(5)  Statement  as  to  the  condition  of 
the  equipment  used. 

(6)  If  a  full  muster,  drill  or  training 
session  is  not  held  at  the  appointed 
time,  the  circumstances  and  the  extent 
of  the  muster,  drill  or  training  session 
held. 

S  131.535     f'ire  fighting  trantng  anr  *i'e 
ill  Ma. 

(a)  A  fire  drill  must  be  conducted  on 
each  vessel  in  alternating  weeks.  The 
fire  drill  must  not  be  conducted  as  part 
of  the  abandon-ship  drilL  nor 
immediately  prior  to  or  after  the 
abandon-ship  drill.  If  a  fire  drill  can  not 
be  held  during  the  appointed  week  due 
to  bad  weather  or  other  unavoidable 
reason,  the  drill  must  be  conducted  at 
the  first  opportunity  following  the  time 
when  the  drill  would  normally  have 
been  held, 

(b)  Any  member  of  the  crew  excusttd 
from  a  fire  drill  must  participate  in  the 
next  drill,  so  that  each  member 
participates  in  at  least  one  fire  drill  each 
month.  If  more  than  25%  of  the  crew 
have  not  participated  in  a  fire  drill  on 
board  that  particular  vessel  in  the 
previous  month,  a  drill  must  be 
conducted  before  the  vessel  leaves  port 
if  reasonable  and  practicable,  but  not 
later  than  24  hours  after  the  vessel 
leaves  port.  The  Commandant  (G-MVI) 
may  accept  other  arrangements  thai  are 
at  least  equivalent  for  those  vessels 
where  this  is  impractical. 

(c)  Each  fire  drill  must  include: 

(1)  Summoning  of  offshore  workers 
and  crew  to  their  stations  with  the 
general  alarm. 

(2)  Simulation  of  a  fire  emergency 
which  varies  from  drill  to  drill. 

(3)  Reporting  to  stations,  pre^ariug 
for,  and  demonstrating  the  duties 
assigned  under  the  procedure  described 
in  the  station  bill  for  the  particular  fire 
emergency  being  simulated. 

(4)  Starting  of  fire  pumps  and  use  of  a 
sufficient  number  of  outlets  to  determine 
that  the  system  is  in  proper  working 
order, 

(5)  Bringing  out  each  breathing 
apparatus  and  other  item  of  rescue  and 
safety  equipment  from  the  emergency 
equipment  lockers,  and  demonstrating 
the  use  of  each  item  by  the  person  or 
persons  designated  to  use  it. 
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(6)  Operating  each  watertight  door 
used  while  the  vessel  is  underway 

(7)  Operation  of  each  self-closing  Hre 


required  under  paragraph  (a)  of  this 
section, 
(c)  For  lifesaving  appliances 


§  131.555    Spare  parts  and  repair 
equipment. 

Spare  parts  and  repair  equipment 
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emergency  switches,  master  switches, 
and  limit  switches  must  be  examined 
once  each  three  months. 


(2)  In  accordance  with  the  servicing 
procedure  under  Subpart  160.051  of  this 
chapter. 


Subpart  F— Logbook  Entries 

^  131  610     Logbooks  ana  'eco'ds. 
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(6)  Operating  each  watertight  door 
used  while  the  vessel  is  underway 

(7)  Operation  of  each  sclf-rlosins  ^.rf 
door 

(d)  Closing  all  fire  donrs  nnd  doo-s  m 
Tire  boundaries 

(9)  Closing  all  ventildiicn  r.los>.-.'s  of 
spaces  protected  by  a  fixed  fire 
extinguishing  system 

(d)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency 

(e)  The  date  when  fire  drills  are  held, 
and  details  of  fire  fighting  training  and 
fire  drills  must  be  recorded  in  the 
vessel's  official  logbook.  Each  logbook 
entry  must  include  the  following,  as 
applicable: 

(1)  The  time  and  date. 

(2)  Length  of  drill  or  training  spssion. 

(3)  Number  and  lengths  of  hose  used. 

(4)  Subject  of  training  session. 

(5)  Statement  as  to  the  condition  uf 
the  equipment  used. 

(6)  if  a  full  drill  or  training  session  i& 
not  held  at  the  appointed  time,  the 
circumstances  and  the  extent  of  the  dnl! 
or  training  session  held. 

$131,540    Opwttonal  r«adln«ss. 

(a)  Except  as  provided  in  $  131.545(e) 
of  this  chapter,  each  lifesaving 
appliance  and  each  item  of  surviv  al 
craft,  rescue  boat,  life  float,  and  buoyant 
apparatus  equipment  must  be  in  good 
working  order  and  ready  for  immediate 
use  before  the  vessel  leaves  port  and  at 
all  times  when  the  vessel  is  in  operation 

(b)  Each  deck  where  lifeboats, 
liferafts,  rescue  boats,  life  floats,  and 
buoyant  apparatus  are  stowed  or 
boarded  must  be  kept  clear  of 
obstructions  that  would  interfere  with 
the  boarding  and  launching  of  thp 
lifesaving  appliances 

1 131.S4S    ltoln««nanc«.  ' 

(a)  The  manufacturer's  instructions  for 
onboard  maintenance  of  lifesaving 
appliances  must  be  onboard  and  must 
include  the  following  for  each  , 
appliance —  ' 

(1)  Checklists  for  use  when  carrying 
out  the  inspections  required  under 

S  131.565(a)  of  this  chapter 

(2)  Maintenance  and  repair 
instructions; 

(3)  A  schedule  of  periodic 
maintenance: 

|4)  A  diagram  of  lubrication  points 
with  the  recommended  lubricants; 

(5)  A  list  of  replaceable  parts; 

(G)  A  list  of  sources  of  spare  p.irts;  and 

(7)  A  log  for  records  of  inspections 
and  maintenance. 

(b)  The  master  shall  make  sure  that 
maintenance  is  carried  out  in 
accordance  with  the  instructions 


required  under  paragraph  (aj  of  this 
section. 

(cl  For  lifesaving  appliances 
constructed  on  or  before  July  1, 1986, 
paragraph  (a)  of  this  section  need  only 
be  complu'd  with  to  the  extent  that  the 
manufacturer's  instructions  are 
available. 

(d)  The  OCMl  may  accept,  instead  of 
the  instrui-tions  required  under 
paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

(e)  If  lifeboa's  and  rigid  liferafts  are 
maintained  and  repaired  while  the 
vess»!l  is  underway,  there  must  be  a 
sufficifTit  numbi;-:  of  lifeboats  and 
lif.'raf's  available  for  use  on  each  side  of 
the  vessi'i  to  accommodate  all  persons 
on  board. 

If)  F.xcepi  in  an  emergency,  extensive 
repairs  or  alterations  must  not  be  made 
to  any  lifesaving  appliance  v.  ithout 
advance  notification  of  the  OCMI. 
Insofar  as  po.ssible.  each  repair  or 
alteration  must  be  made  m  accordance 
with  the  reijuirements  for  the  lifesaving 
appliance  in  Subchapter  Q  of  this 
chapter.  The  OCMI  may  rei^uire  each 
lifesaving  appliance  that  has  been 
altered  or  extensively  repaired  to  be 
subjected  to  each  test  for  the  appliance 
in  Subchapter  Q  of  this  chapter  that  is 
affected  by  the  repair  or  alteration. 

tgj  The  master  shall  report  each 
emergency  repair  or  elteralion  to  a 
lifesaving  appliance  as  soon  as 
practicable  to  the  OCMI  in  the  next  port 
in  the  United  States  where  the  vessel 
calls.  If  the  vessel  does  no!  regularly  call 
at  ports  m  the  United  States,  the  report 
must  be  made  to  the  OCMI  responsible 
for  one  of  the  foreign  ports  where  the 
ves.sel  calls, 

(h)  A  lifeboat  or  rigid  liferaft  must  not 
be  repaired  or  reconditioned  for  use  on 
a  vessel  other  than  the  one  it  was 
originally  built  for.  unless  specifically 
permitted  by  the  OCMI,  if  required  by 
the  OCMI.  the  repair  or  reconditioning 
of  the  lifeboat  or  rigid  liferaft  must  be 
made  under  the  OCMI's  supervision. 

$  131.550    Maintanance  of  falls. 

(a)  F.a<  h  fall  used  m  a  !a','nc,hing 
appliance  must  be  turned  end  for  end  al 
intervals  of  not  more  than  30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  (he  earlier. 

(c)  Each  fall  m.ust  have  a  corrosion- 
resistant  tag  with  the  following 
permanently  marked  on  it: 

(1)  The  date  the  new  fall  was 
installed. 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 


§  131.555    Spare  parts  and  repair 
equipment. 

Spare  parts  and  repair  equipment 
must  be  provided  for  each  lifesaving 
appliance  and  component  subject  to 
excessive  wear  or  consumption  and  ihat 
needs  to  be  replaced  regularly.  These 
parts  and  equipment  must  be  kept  on 
board  the  vessel,  or,  if  the  vessel 
operates  daily  out  of  the  same  shore 
base,  these  parts  and  equipment  may  be 
kept  at  the  shore  base. 

§  131.560    Weekly  Inspections. 

The  following  tests  and  inspections 
must  be  carried  out  weekly: 

(a)  Each  survival  craft,  rescue  boat 
and  launching  appliance  must  be 
visually  inspected  to  make  sure  if  is 
ready  for  use. 

(b)  Each  lifeboat  engine  and  rescue 
boat  engine  must  be  run  ahead  and 
astern  for  not  less  than  3  minutes,  unless 
the  ambient  temperature  is  below  the 
minimum  temperature  required  for 
starting  the  engine. 

(c)  The  general  alarm  system  must  be 
tested. 

(d)  Each  battery  for  lifeboat  and 
rescue  boat  engine  starting,  searchlights, 
fixed  lifeboat  radio  installations,  and 
portable  radio  apparatus  must  be 
brought  up  to  full  charge  at  least  once 
each  week  if — 

(1)  The  battery  is  of  a  type  that 
requires  recharging:  and 

(2)  The  battery  is  not  connected  to  a 
device  that  keeps  it  continuously 
charged, 

(e)  The  transmitter  of  each  fixed 
lifeboat  radio  installation  and  portable 
radio  apparatus  must  be  tested  at  least 
once  each  week  using  a  dummy  antenna 
load. 

§131.565    MontMy  Inspections. 

(a)  Each  lifesaving  appliance, 
including  lifeboat  equipment,  must  be 
inspected  monthly  using  the  checklist 
required  under  §  131.545(a)(1)  of  this 
chapter  to  make  sure  it  is  complete  and 
in  good  order.  A  report  of  the  inspection, 
including  a  statement  as  to  the  condition 
of  the  equipment,  must  be  recorded  in 
the  vessel's  official  logbook. 

(b)  Each  emergency  position 
indicating  radio  beacon  (EPIRB)  and 

each  search  and  rescue  transponder  , 

(SART).  other  than  an  EPIRB  or  BART  in 
an  inflatable  liferaft,  must  be  tested 
monthly.  The  EPIRB  must  be  tested 
using  the  integrated  lest  circuit  and 
output  indicator  to  determine  that  il  is 
operative. 

§  131.570    Ouartefly  inspections. 

(a)  Each  lifeboat  winch  control 
apparatus,  including  motor  controllers. 


emergency  switches,  master  switches, 
and  limit  switches  must  be  examined 
once  each  three  months. 

(b)  The  examination  must  include  the 
removal  of  drain  plugs  and  the  opening 
of  drain  valves  to  make  sure  that 
enclosures  are  free  of  water. 

(c)  The  date  of  the  examination 
required  under  this  section  and  the 
condition  of  the  equipment  must  be 
noted  in  the  official  logbook. 

§131.575    Annual  Inspection  and  repair. 

(a)  Each  lifeboat,  rescue  boat,  rigid 
liferaft,  buoyant  apparatus,  and  life  float 
must  be  stripped,  cleaned,  and 
thoroughly  inspected  and  repaired  as 
needed  at  least  once  each  year, 
including  emptying  and  cleaning  of  each 
fuel  tank,  and  refilling  it  with  fresh  fuel, 

(b)  Each  davit,  winch,  fall  and  other 
launching  apphance  must  be  thoroughly 
inspected  and  repaired  as  needed  once 
each  year. 

(c)  Each  item  of  survival  equipment 
with  an  expiration  date  must  be 
replaced  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
survival  equipment  and  clearly  marked 
with  a  date  identified  as  an  expiration 
date  must  be  replaced  during  the  annual 
inspection  and  repair  if  the  expiration 
date  has  passed. 

(e)  Except  for  a  storage  battery  used 
in  a  hfeboat  or  rescue  boat,  each  battery 
without  an  expiration  date  used  in  an 
item  of  survival  equipment  must  be 
replaced  during  the  annual  inspection 
and  repair. 

(f)  The  requirements  in  this  section  do 
not  relieve  the  master  or  person  in 
charge  of  the  requirement  under 

§  131.540(a)  to  keep  the  equipment  ready 
for  immediate  use. 

§  1 3 1 .580    Servicing  of  inflatable  liferafts. 
inflatable  lifeiackets  and  inflated  rescue 
boats. 

(a)  Each  inflatable  liferaft.  inflatable 
lifejacket,  and  hybrid  inflatable 
lifejacket  or  work  vest  must  be 
serviced — 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 

(b)  Each  inflatable  liferaft  must  be 
serviced — 

(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  broken; 
and 


(2)  In  accordance  with  the  servicing 
procedure  under  Subpart  160.051  of  this 
chapter. 

(c)  Each  inflatable  lifejacket  must  be 

serviced  in  accordance  with  the 
servicing  procedure  under  Subpart 
160.076  of  this  chapter. 

(d)  Each  hybrid  inflatable  lifejacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  Subpart  160.077  of  this  chapter. 

(p)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 
the  manufacturer's  instructions.  All 
repairs  must  be  made  at  a  servicing 
facility  approved  by  the  Commandant 
(G-MVI),  except  for  emergency  repairs 
carried  out  on  lioard  the  \fssri. 

§  131.585    Periodic  servicing  of  hydrostatic 
release  units. 

(a)  Each  hydrostatic  release  unit  must 
be  serviced — 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2|  In  accordance  with  the  repair  and 
testing  procedures  under  Subpart 
160  062  of  this  chapter. 

(h)  The  springs  of  each  spring- 
tensioned  gripe  used  with  a  hydrostatic 
release  unit  must  be  renewed  when  the 
unit  is  serviced  and  tested 

§131.590    Firefigtiting  equipment. 

|a)  The  master  must  ensure  that  the 
vessel's  fire  fighting  equipment  is  at  all 
times  ready  for  use  and  that  all  fire 
fighting  equipment  is  provided, 
maintained,  and  replaced  as  indicated. 

(b)  The  master  must  require  and  have 
performed  at  least  once  in  every  twelve 
months  the  tests  and  inspections  of  all 
portable  fire  extinguishers,  semiportable 
fire  extinguishers,  and  fixed  fire 
extinguishing  systems  on  board,  as 
described  in  Tables  132, 350(a)  and 
132,350(b)  of  this  chapter. 

(c)  The  master  must  keep  records  of 
these  tests  and  inspections  showing  the 
dates  when  performed,  the  number  or 
other  identification  of  each  unit  tested 
and  inspected,  and  the  name  of  the 
person  or  company  conducting  the  te'tR 
and  inspections  These  records  must  be 
made  available  to  the  inspector  upon 
request  and  must  be  kept  for  the  period 
of  validity  of  the  vessel's  current 
certificate  of  inspection, 

(d)  The  conduct  of  tests  and 
inspections  required  by  this  section  does 
not  relieve  the  master  of  his 
responsibility  to  maintain  the 
firefighting  equipment  in  proper 
condition  at  all  times. 


Subpart  F— Logboot*  Entries 

!  131.510     Logbooli.»  and  records. 

(a)  Under  various  statutes  or  by 
regulations  in  this  subchapter,  each 
offshore  supply  vessel  must  have  certain 
logbooks  or  records,  and,  when  the 
occasion  arises,  the  master  must  make 
specific  entries  as  required  by  law  or 
regulations  in  this  chapter. 

(b)  46  use.  11301  states  that  except  a 
vessel  on  a  voyage  from  a  port  in  the 
United  States  to  a  port  in  Canada,  a 
vessel  of  the  United  States  shall  have  an 
o^icial  logbook  if  the  vessel  is — 

(1)  on  a  voyage  from  a  port  in  the 
United  States  to  a  foreign  port;  or 

(2)  of  at  least  100  gross  tons  and  is  on 
a  voyage  between  a  port  of  the  United 
States  on  the  Atlantic  Ocean  and  on  the 
Pacific  Ocean. 

(c)  The  Official  Logbook  is  furnished 
gratuitously  to  masters  of  United  States' 
flag  vessels  by  the  Coast  Guard,  as 
Form  CG-706B  or  CG-706C,  depending 
upon  the  number  of  persons  employed 
as  crew.  The  first  several  pages  of  this 
logbook  lists  various  acts  of  Congress 
relating  to  logbooks  and  the  entries  : 
required  to  be  made  therein.  ' 

(d)  When  a  voyage  is  completed,  or       j 
after  a  specified  period  of  time  is  j 
completed,  the  Official  Logbook  with        i 
required  entries  must  be  filed  with  the 
OCMI.  at  or  nearest  the  port  where  the 
vessel  may  be. 

(e)  If  an  Official  Logbook  is  not 
required,  the  owner,  operator,  or  master 
shall  supply  an  alternate  log  or  record 
for  the  purpose  of  making  entries 
required  by  law  or  regulations  in  this 
subchapter.  This  log  or  record  is  not 
filed  with  the  OCMI,  but  must  be  kept 
available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 

§  131. 6?0     Action*  required  to  t>*  toggpo 

The  actions  and  observations  listed 
below  must  be  entered  in  the  vessel's 
logbook: 

(a)  Abandon-ship  Training  and  Drills 
and  Fire  Drills.  As  held.  See  §S  131.530 
and  131.535  of  this  chapter. 

(b)  Steering  Gear,  Whistle,  and  Means 
of  Communication.  Prior  to  departure. 
See  §  131.505  of  this  chapter. 

(c)  Drafts  and  Load  Line  Markings. 
Prior  to  leaving  port;  ocean  and 
coastwise  voyages  only.  See  §  131.510  of 
this  chapter. 

(d)  Periodic  Sanitary  Inspections.  The 
results  of  periodic  sanitary  inspections 
made  by  the  master.  See  {  131.515  of 
this  chapter. 

(e)  Hatches  and  other  openings.  All 
openings  and  closings,  or  leaving  port 
without  closing.  Except  vessels  on 
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protected  waters  See  $  131.520  of  this 
chapter 
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markings  may  be  modified  or  omitted, 
particularly  on  small  vessels,  if  they  are 


(b)  If  only  one  type  and  size  of 
portable  fire  extinguisher  is  carried,  the 
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(i)  Be  the  number  of  persons  the 
lifeboat  is  equipped  for  and 
(ii)  Not  be  greater  than  the  number  of 
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immediate  vicinity  of  each  inRatable 
liferaft  in  letters  and  numbers  al  least 
1.5  inthes  high,  Liferafts  stowed  on  the 


marked  in  letters  at  least  3  inches  high: 
"PORTABLE  MAGAZINE  CHEST- 
FLAMMABLE— KEEP  LIGHTS  AND 
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protected  waters  See  5  131.520  of  this 
chapter. 

(0  Emergency  Lighting  and  Power 
Systems.  Weekly  and  semi-annually 
See  !  131.525  of  this  chapter 

(g)  Survival  Craft  Winches.  One** 
every  3  months.  See  §  131.570  of  this 
chapter. 

(h)  Cargo  gear  inspections.  A!  least 
once  a  month.  See  {  91,37-70  of  this 
chapter. 

§  1 3 1 .630    Official  log  antrt**. 

On  a  vessel  that  is  required  by  46 
use.  11301  to  have  an  Official 
Logbook,  dl!  Items  relative  to  the  crew 
and  offs'^ore  workers,  as  well  as  with 
respect  to  any  casualties  that  may  occur, 
must  be  eniered  in  the  OfTicial  Logbook 

Sut>part  G— Work  Vests 

{  131.710    Approved  unicattutar  p(asMc 
foam  wort  v««ts. 

Each  buoyant  work  vest  carried  on 
board  must  be  approved  under  Subpart 
160.053  of  this  chapter,  or  Subpart 
190.077  of  this  chapter  as  a  commprnal 
hybrid  personal  flotation  device. 

{  131.720    Ua«. 

(a)  An  approved  buoyant  work  vt'nt  ;s 
considered  to  be  an  item  of  safety 
apparel  and  may  be  carried  on  board  !o 
be  worn  by  a  crew  member  when 
working  near  or  over  the  water  under 
favorable  working  conditions. 

(b)  The  vest  may  not  be  accepted  in 
lieu  of  a  lifejacket. 

(c)  A  work  vest  must  not  be  worn 
during  a  dnll  in  lieu  of  a  lifejacket. 

S  131.730    Shipboanl  storaga. 

(a)  The  master  must  ensure  thai  a 
work  vest  is  not  stowed  where  a 
lifejacket  is  stowed. 

(b)  Each  space  containing  a  work  vest 
must  be  marked  "WORK  VEST'. 

S  1 3 1 .740    Shipboard  Inspections. 

Each  work  vest  must  be  subject  to 
examination  by  a  marine  inspector  to 
determine  its  servicability.  It  may  he 
continued  in  service  if  found 
satisfactory  but  is  not  stamped  by  a 
marine  inspector  with  a  Coast  Guard 
stamp.  If  a  work  vest  is  found  not  to  be 
in  a  serviceable  condition  it  must  be 
destroyed  in  the  presence  of  the  manne 
inspector,  if  determined  not  to  be 
rep^iirable. 

Sut>part  H — Markings  for  Firs  and 
Emergoncy  Equipment 

$  131.M0    Qoncral. 

(d)  This  section  prescribes  markings 
necessary  for  'he  guiiiance  of  persons  on 
board  in  case  of  an  emergency  The 


markings  may  be  modified  or  omitted, 
particularly  on  small  vessels,  if  they  are 
unnecessary  because  of  specific 
circumstances,  and  if  the  OCMl 
dpproves 

(b)  a\I1  stateroom  notices,  directional 
sij^ns.  etc  .  must  be  pnnted  in  English 
and  in  other  languages  appropnate  to 
the  service  of  the  vessel 

|c)  Where  in  this  subpart  r»'d  letters 
are  specified,  letters  of  a  contrasting 
color  on  a  red  background  are 
acceptable 

§131.805    Genarai  alarm  tMll  awitch. 

The  general  alarm  bell  switch  in  the 
pilothouse  must  be  clearly  and 
permanently  identified  by  lettering  on  a 
metal  plate  or  with  a  sign  in  red  letters 
on  a  suitable  barkground-  "CENERAL 
ALA^R.M  ■ 

$  1 3 1 .8 1 0    G«n«ral  aiarm  balls. 

Each  general  alarm  bell  must  be 
identified  bv  red  lettering  at  least  Vt 
inch  high:    GENERAL  ALARM— WHEN 
BEU.  RL\GS  GO  TO  YOUR  STATION." 

$131,815    Cart>on  dioxida  or  Haion  alarm. 

Each  carbon  dioxide  or  Halon  alarm 
must  be  conspicuously  identified: 
WHEN  ALARM  SOUNDS— VACATE 
AT  ONCE.  CARBON  DIOXIDE 
I  HALON)  BFJNG  RFJJLASED  " 

}  131.820    F)ra  aitlnguishing  aystam 
branch  Unas. 

The  branch  line  v  aU  es  of  all  fire 
extinguishing  systems  must  be  plainly 
and  permanently  marked  indicating  the 
spaces  served. 

{  131.825    Fira  axtinguishing  system 
controls. 

The  control  cabinets  or  spaces 
containing  valves  or  manifolds  for  the 
vnnous  fire  extinguishing  systems  must 
be  distinctly  marked  m  conspicuous  red 
letters  at  least  2  inches  high:  "CARBON 
DIOXIDE  IFIALON!  FIRE  APPARATUS" 
as  the  case  may  be 

$  1 3 1 .830    FIra  hoaa  stations. 

Each  fire  hydrant  must  be  identified  in 
red  letters  and  figures  at  least  two 
inches  high    FIRE  STATION  NO.  1." 
"2."  "  3,"  etc.  Where  the  hose  is  not 
stowed  in  the  open  or  behind  glass  so  as 
to  be  readily  seen,  this  identification 
m-ist  be  so  placed  as  to  be  readily  seen 
from  a  distance 

§  131.835     Portabta  nr«  exttnguishars. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  portable  fire 
extinguisher  must  be  marked  with  a 
number  and  the  locaMon  where  stowed 
must  be  marked  with  a  corresponding 
number  at  least  Vt  inch  high. 


(b)  If  only  one  type  and  size  of 
portable  fire  extinguisher  is  carried,  the 
numbering  may  be  omitted. 

{131.840    Emergency  Itgtits. 

Each  emergency  light  must  be  marked 
with  a  letter  "E"  at  least  V2  inch  high. 

§  131.845    Instructions  for  changing 
steering  gear. 

(a)  Instructions  and  diagrams  for 
changing  the  steering  gear  and  for 
changing  to  the  alternative  control 
stations  must  be  posted  at  all  steering 
stations  and  in  the  steering  engine  room, 
relating  in  order,  the  different  steps  to 
be  taken  in  changing  the  steering  gear. 

(b)  The  instructions  must  indicate 
each  clutch  or  pin  to  be  "in"  or  "out" 
and  each  valve  or  switch  that  is  to  be 
"opened"  or  "closed"  in  shifting  to  any 
means  of  steering  for  which  the  vessel  is 
equipped. 

(c)  The  instructions  must  specify  that 
all  steering  wheels  and  rudders  must  be 
amidships  before  changing  steering 
gears  or  steering  stations. 

(dl  Each  clutch,  gear,  wheel,  lever, 
valve,  or  switch  that  is  used  during  the 
changeover  must  be  numbered  or 
lettered  on  a  metal  plate  or  painted  so 
that  the  markings  can  be  recognised  at  a 
reasonable  distance. 

§131.850    Rudder  orders. 

At  each  steering  station,  there  must  be 
installed  a  suitable  notice  on  the  wheel 
or  device  or  in  some  other  position  as  to 
be  directly  in  the  helmsman's  line  of 
vision,  to  indicate  the  direction  in  which 
the  wheel  or  device  must  be  turned  for 
"right  rudder"  and  for  "left  rudder." 

S  131.855    UfetMsts  and  rescue  boats. 

(a)  The  following  must  be  plainly 
marked  or  painted  on  each  side  of  the 
bow  of  each  lifeboat  and  rescue  boat  in 
letters  and  numbers  at  least  3  inches 
high: 

(1)  The  name  of  the  vessel. 

(2)  The  number  of  the  boat.  The  boats 
on  each  side  of  the  vessel  must  be 
numbered  from  forward  to  aft.  If  there 
are  boats  on  both  sides  of  the  vessel  the 
odd  numbers  must  be  on  the  starboard 
side. 

(3)  For  vessels  in  ocean  service,  the 
name  of  the  port  required  to  be  marked 
on  the  stem  of  the  vessel  under  Subpart 
67.13  of  this  chapter. 

(b)  The  following  must  be  plainly 
marked  or  painted  on  each  side  of  the 
bow  of  each  lifeboat  and  rescue  boat  in 
letters  and  numbers  at  least  1.5  inches 
high: 

(1)  The  length  and  beam  of  the  boat. 

(2)  The  number  of  persons  capacity  of 
the  boat  This  number  must — 


(i)  Be  the  number  of  persons  the 
lifeboat  is  equipped  for  and 

(ii)  Not  be  greater  than  the  number  of 
persons  the  boat  is  approved  for,  as 
shown  on  its  namepiate. 

(c)  The  following  must  be  plainly 
marked  or  painted  on  each  lifeboat  and 
rescue  boat  in  at  least  two  places  visible 
from  above  the  boat  in  letters  and 
numbers  not  less  than  3  incht-s  high: 

(1)  The  number  of  persons  capacity  of 
the  boat. 

(2)  The  name  of  the  vessel 

(d)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each  oar 
and  paddle. 

(e)  On  or  before  July  1, 1991,  each 
lifeboat  and  rescue  boat  must  be 
marked  with  Type  II  retro-reflective 
material  approved  under  Subpart 
164.018  of  this  chapter.  The  arrangement 
of  the  retro-reflective  material  must 
meet  IMO  Resolution  [LSR  20/20.  Annex 
9]. 

§131.S60    mgid  iferafts. 

(a)  The  following  must  be  plainly 
marked  or  painted  near  one  entrance  of 
each  rigid  liferaft  in  letters  and  numbers 
at  leasts  inches  high: 

(1)  The  name  of  the  vessel. 

(2)  The  number  of  the  liferaft.  Liferafts 
stewed  on  the  sides  of  the  vessel  must 
be  numbered  in  the  same  manner  as  the 
lifeboats. 

(3)  For  vessels  in  ocean  service,  the 
name  of  the  port  required  to  be  marked 
on  the  stern  of  the  vessel  under  Subpart 
67.13  of  this  chapter. 

(b)  The  following  must  be  plainly 
marked  or  painted  near  one  entrance  of 
each  rigid  liferaft  in  letters  and  numbers 
at  least  U  inches  high: 

(1)  Either  "SOLAS  A  Pack"  or 
"SOLAS  B  Pack"  depending  upon  its 
equipment  under  §  199.143(b)  or 

!  199.143(c)  of  this  chapter. 

(2)  The  length  of  the  painter. 

(c)  The  number  of  persons  capacity 
must  be  plainly  marked  or  painted  over 
each  entrance  to  each  rigid  liferaft  in 
letters  and  numbers  at  least  4  incJies 
high,  in  a  color  contrasting  to  that  of  the 
liferaft.  This  number  must — 

(1)  Be  the  number  of  persons  the 
liferaft  is  equipped  for  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  liferaft  is  approved  for,  as 
shown  on  its  nameplate. 

(d)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each 
paddle. 

§  1 3 1 .665    tntiatatHa  iif erafta. 

The  number  of  the  liferaft  and  the 
number  of  persons  it  is  permitted  to 
accommodate  must  be  marked  or 
painted  in  a  conspicuous  plar^  in  the 
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immediate  vicinity  of  each  inflatable 
liferaft  in  letters  and  numbers  at  least 
1.5  inches  high  Liferafts  stowed  on  the 
sides  nf  the  vessel  must  be  nun-btTcd  in 
the  same  manner  as  the  lifeboats  This 
marking  must  not  be  on  the  in.latable 
liferaft  containe- 

§  1 3 1.870    LHe  floats  and  buoyant 
apparatus. 

(a)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each  life 
float  and  buoyant  appar^tu.s  h.if.cfhr'- 
with  their  oars  and  paddies, 

(b)  The  number  of  persons  c.ip.icity 
must  be  plainly  marked  or  painted  on 
each  life  float  and  buoyant  apparatus  1:1 
letters  and  r..;n!bers  at  least  15  inches 
nigh.  This  number  must — 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for:  and 

(2j  Not  be  greater  than  the  number  of 
persons  the  device  is  approved  for  as 
shown  on  its  nameplate 

§  131.875    Utejackets,  Immersion  suits. 
and  ring  eta  buoys. 

(a)  Each  lifejacket,  immersion  suit 
and  nng  life  buoy  must  be  marked  m 
block  capital  letters  with  the  vessel  e 
name. 

(b)  Each  container  for  lifejackets  and 
immersion  suits  must  be  marked  in 
letters  and  numbers  at  least  2  inches 
high  with  the  number  and  identification 
of  die  item.s  stowed  inside  and  their 
size. 

(c)  Each  ring  life  buoy  on  a  vessel  in 
ocean  service  must  be  marked  in  block 
capital  letters  with  the  name  of  the  port 
required  to  be  marked  on  the  stern  of 
the  vessel  under  Subpart  (5". 13  of  this 
chapter. 

(d)  Each  stowage  position  for  a  ring 
life  buoy  must  be  marked  'LII-T  Pl'(J"t"'. 

(el  Each  lifeiacket  must  be  marked 
with  Type  I  retro-reflective  material 
approved  under  Subpart  IM.OIB  of  this 
chapter  The  arrangement  of  the  n  !ro- 
reflective  material  must  meet  I.MO 
Resolution  iLSR  2C/20,  Annex  9). 

(fj  On  or  before  July  1.  1991,  each  ring 
life  buoy  must  be  marked  with  Type  U 
retro-reflective  material  approved  under 
Subpart  164.018  of  this  chapter  The 
arrangement  of  the  refro-renertive 
niatonai  must  meet  I.MO  Resolution 
[LSR  20/20,  Annex  9]. 

Nv'e  to  this  section:  F.ach  approved 
immersion  sai!  is  provided  with  retro- 
ren«M:tivp  nalpna!  hy  the  manufacturer  of  the 
suit. 

§  131.880    Fire  hose  and  axes. 

Each  fire  hose  and  axe  must  be 
marked  with  the  vessels  name. 

§  131.885    Portable  magazine  chests. 

F.ach  portable  magazine  chest  must  be 


marked  in  letters  at  least  3  inches  high: 
"PORTABLE  MAGAZINE  CHEST- 
FLAMMABLE— KEEP  UCHTS  AND 
FIRE  AWAY." 

§131890     f-PIRB?  a"cl  SAPTa. 

Tilt  i.uiiii;  u!  i.'ii.  iL;.i>(..  must  be 
plainly  marked  or  painted  on  each 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB)  and  on  each  Search  and 
Rescue  Transponder  (SART).  except  for 
an  EPIRB  or  SART . 

(a)  In  an  inflatable  li/eraft;  or 

(b)  Permanently  installed  in  a  survival 
craft. 


Walp'-tyg^t  oocrs  .jr 


rig-^ 


i  13tS93 
»"'atcrie», 

L„o;.  watertight  door  in  a  bulkhead 
required  to  be  made  watertight  to 
comply  with  the  requirements  in  Part 
174  of  this  chapter,  and  each  watertight 
hatch,  must  be  r  .!r»   d  on  both  sides  in 
at  least  2-inch  1.  ;ti.s:    WATERTIGHT 
DOOR— KM  i  {  LOSED  EXCEPT 
DURING  IRANSIT'  or  "WATERTIGHT 
HATCH— CLOSE  IN  EMERGENCY". 

'  131.896     Remote  stop  siatior:&. 

The  remote  slop  stations  required  in 
$  129.540  of  this  chapter  must  be  dearly 
marked  as  to  what  system  they  controL 

§131  89*1     Fir»  dampers 

Each  fire  damper  installed  in  a 
boundary  of  a  space  protected  by  a 
fixed  fire  extinguishing  system  must  be 
fitted  with  an  indicator  showing 
whether  the  damper  is  open  or  closed, 
be  marked  with  red  letters  of  at  least  Vt 
inch  in  height  stating  "VENTILATION 
FIRE  DAMPER"  and  as  appropriate  to 
identify  the  space  served  by  the  fire 
damper. 

Subpan  )  — M.-irk;ngs  on  Vessels 

Each  vessel  must  be  marked  as 
required  by  Parts  67  and  69  of  this 
chapter. 

$  131.920     D'a«;  -tij us 

(a)  Elach  vessel  must  have  the  draft  of 
the  vessel  plainly  and  legibly  marked 
upon  the  stem  and  upon  the  stempost  or 
rudderpost  or  at  any  place  at  the  stem 
of  the  vessel  as  may  be  necessary  for 
easy  observance.  The  draft  must  be 
taken  from  the  bottom  of  the  keel  at  the 
marks  to  the  surface  of  the  water.  The 
bottom  of  the  mark  indicates  the  draft  in 
feet. 

(b)  In  cases  where  the  keel  does  not 
extend  forward  or  aft  to  the  location  of 
the  draft  marks,  due  to  raked  stem  or  cut 
away  skeg,  the  datum  line  from  which 
the  draft  is  taken  must  be  obtained  by 
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projecting  the  line  of  the  bottom  of  keel 
forward  or  aft,  as  the  case  may  be.  to 
the  location  of  the  draft  marks. 


i  131.1020    Crew  requirements. 

Each  vessel  must  carry  the  personnel 
required  by  Part  15  of  this  chapter. 


of  Life  at  Sea,  1974,  These  signals  must 
be  used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
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PART  132-FIRE  PROTECTION 
EQUIPMENT 

Sutwart  A— nre  Main  System 


S  132.120    Fire  pumps. 

(a)  Except  as  provided  by  S  132  lOOtbj 
of  this  chapter,  each  vessel  must  be 


;«1. i_j. 


pallerns  must  be  from  a  single  length  of 
hose, 
(b)  Except  as  pro\  iCed  in  paragraph 
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projecting  the  line  of  the  bottom  of  keel 
forward  or  aft.  as  the  case  may  be,  to 
the  location  of  the  draft  marks. 

(c)  If  a  vessel  has  a  skeg  or  other 
appendage  extending  below  the  line  of 
the  keel,  the  draft  at  the  end  of  the 
vessel  adjacent  to  that  appendage  must 
be  measured  to  a  line  tangent  to  the 
lowest  part  of  the  appendage  and 
parallel  to  the  line  of  the  bottom  of  the 
keel. 

}  1 3 1.»30    Load  Vnc  marli*. 

Each  vessel  assigned  a  load  line  must 
have  the  deck  line  and  the  load  line 
marks  permanently  scribed  or  embossed 
as  required  by  Subchapter  E  of  this 
chapter. 

J  131.M0    FrMbovd  marfcs  for  HfsboaU. 

Freeboard  marks  required  by 
i  174.255  of  this  chapter  must  be 
permanently  scribed  or  embossed  and 
painted  white  or  yellow  on  a  dark 
background. 

SubfMrt  J— Miscedaneous  I 

S  1 3 1 . 1 005    SUtutory  ponaitt**. 

(a)  The  manne  safety  and  criminal 
laws  provide  penalties  for  the  violation 
of  the  applicable  provisions  of  this 
subchapter.  Penalty  proceedings  include 
the  following: 

(1)  Assessment  and  collection  of  civil 
monetary  penalty. 

(2)  Criminal  prosecution  where  no  los.s 
of  life  results. 

(31  Criminal  prosecution  for 
manslaughter  where  loss  of  life  results 
from  violation  of  statute  or  rejaul-ilinn  or 
from  miscond'jct.  negligence,  or 
inattention  to  duty. 

(4)  Libel  asainst  vessel. 

(b)  In  addition  to  the  foregoing,  46 
L'  S,C.  Chapter  77  pro\  ides  for  the 
suspension  or  revocat.on  of  Coast 
Guard  issued  licenses,  certificates,  or 
i!  icuments  for  acts  of  incompetence, 
misconduct,  or  negligence,  or  for 
violation  of  marine  safety  statutes  or 
regulations, 

§  131.1010    Notice  to  mariner*  and  aids  to 
navigation. 

Masters  and  mates  must  acquaint 
themselves  with  the  latest  information 
published  by  the  Coast  Guard  and  the 
U  S.  Navy  regarding  aids  to  navigation. 

§  131.1015    Paraons  allowad  In  pllottiouaa 
and  on  navigation  bridga. 

Only  persons  connected  with  the 
navigation  of  the  vessel  may  be  in  the 
pilothouse  while  underway,  unless 
authorized  by  the  master  or  mate  on 
watch. 


i  131.1020    Craw  raqulramanta. 

Each  vessel  must  carry  the  personnel 
required  by  Part  15  of  this  chapter 

{131.1 025    CompHanca  with  pro  vlaiona  of 
Cartlflcata  of  Inapactlon. 

The  master  of  the  vessel  must  ensure 
compliance  with  all  of  the  provisions  of 
the  certificate  of  inspection.  Nothing  in 
this  subchapter  is  to  be  construed  as 
limiting  the  master  of  the  vessel  from 
diverting  from  the  route  prescribed  in 
the  certificate  of  inspection  or  from 
taking  other  steps  necessary  and 
prudent  to  assist  vessels  in  distress  or 
for  other  similar  emergencies. 

{  131.1030    DIapiay  of  ataMUty  latter. 

If  a  stability  letter  is  issued  under 
5  170,120  of  this  chapter,  it  must  be 
readily  available  to  the  person  on  watch 
in  the  pilothouse  of  the  vessel. 

{  1 3 1 . 1 035    Pravantlon  of  oU  pollution. 

Each  vessel  must  be  operated  to  meet 
the  requirements  in — 

(a)  Section  311  of  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U,S.C.1321);and 

(b)  33  CFR  Parts  151, 155, 156  and  159. 

;  1 3 1 .  1040    Marina  tanttatlon  devlca. 

A  vessel  with  installed  toilet  facilities 
must  have  a  m.arine  sanitation  device  in 
compliance  with  33  CFR  Part  l.i9 

;  1 3 1 .  1045    Diaplay  of  plana. 

Each  vessel  must  have  permanently 
exhibited,  for  the  guidance  of  the  master 
and  crew,  general  arrangement  plans 
showng  for  each  deck  the  various  fire- 
retardant  bulkheads  together  with 
particulars  of  the — 

(aj  Fire  detection  systems: 

(b)  Manual  alarm  systems; 

(c)  Fire  extinguishing  systems; 

(d)  Fire  doors; 

(e)  Means  of  ingress  to  the  different 
compartments;  and 

(f)  Ventilating  systems  including  the — 

(1)  Positions  of  the  dampers; 

(2)  Location  of  the  remote  means  of 
stopping  the  fans;  and 

(3)  Identification  of  the  fans  serving 
each  section. 

S  131.1050    Placard  of  lifeaavlng  signals, 
haHcoptar  recovery  procedures,  and 
breaches  buoy  instructions. 

Each  vessel  mi;st  h.u  e  readily 
available  to  the  person  on  watf:h  in  the 
pilothouse  a  placard  (Form  CG— 811) 
containing  instructions  for  the  use  of 
breeches  buoys,  helicopter  recovery 
procedures,  and  the  lifesaving  signals  as 
spt  forth  in  Regulation  16.  Chapter  V.  of 
the  International  Convention  for  Safety 


of  Life  at  Sea,  1974.  These  signals  must 
be  used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  units. 

§131.1055    Exhibition  Of  Ucanaa. 

Each  master  and  licensed  officer  on  a 
vessel  must  have  his  or  her  license 
conspicuously  displayed  as  required  by 
46  U.S.C.  7110. 

§131.1060    Usa  of  auto  pilot 

When  the  automatic  pilot  is  used  in 
areas  of  high  traffic  density,  conditions 
of  restricted  visibility,  or  any  other 
hazardous  navigational  situations,  the 
master  must  ensure  that — 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessels 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under,  the  supervision  of  the 
master  or  officer  of  the  watch. 

§131.1065    WMatling. 

The  unnecessary  sounding  of  the 
vessel's  whistle  is  prohibited  within  any 
harbor  limits  of  the  United  States. 

§  131.1070    Unautiiortzad  ilgfrta. 

The  master  must  not  authorize  or 
permit  the  carrying  of  any  lights  not 
required  by  law  that  in  any  way  will 
interfere  with  the  distinguishing  of  the 
navigation  lights. 

§131.1075    Searchiights. 

No  person  may  flash  or  cause  to  be 
fiashed  the  rays  of  a  searchlight  or  other 
blinding  light  onto  the  bridge  or  into  the 
pilothouse  of  any  vessel  underway. 

§  1 3 1 . 1 060    Lookouts  and  watcfies. 

Nothing  in  this  part  exonerates  any 
master  or  officer  of  the  watch  from  the 
consequences  of  any  neglect  to  keep  a 
proper  lookout,  to  maintain  a  proper  fire 
watch,  or  from  any  neglect  of  any 
precaution  which  may  be  required  by 
the  ordinary  practice  of  seamen  or  by 
the  special  circumstances  of  the  case. 
When  circumstances  require  it, 
additional  watches  must  be  maintained 
to  guard  against  fire  or  other  danger  and 
to  give  an  alarm  in  case  of  accident  or 
disaster. 

§  1 3 1 . 1 085    Uttboat  oparating  manual. 

Each  hftboat  must  have  an  operating 
manual  which,  to  the  extent  practicable, 
includes  the  information  prescribed  in 
S  109.121(c)  of  this  chapter  for  operating 
manuals  required  for  mobile  offshore 
drilling  units. 
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Subpart  A— fire  Main  System 

§132.100    GananL 

(a)  Except  aa  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  vessel 
must  be  equipped  with  a  fire  main 
system  that  complies  with  this  subpart. 

(b)  In  lieu  of  complying  with  the 
requirements  in  paragraph  (a]  of  this 
section,  each  vessel  65  feet  or  less  in 
length  and  less  than  100  gross  tons  may 
have  a  hand  operated  pump  capable  of 
providing  an  effective  stream  of  water  to 
all  parts  of  the  vessel. 

(c)  In  complying  with  paragraph  (b)  of 
this  section,  a  garden  hose  of  at  least  ¥g 
inch  nominal  inside  diameter  may  be 
used  if  the  hose  is — 

(1)  Of  good  commercial  grade 
constructed  of  an  inner  rubber  tube, 
plies  of  braided  fabric  reinforcement 
and  an  outer  cover  made  of  rubber  or 
equivalent  material;  and 

(2)  Fitted  with  a  commercial  garden 
hose  nozzle  of  good  grade  bronze  or 
equivalent  metal  capable  of  providing  a 
solid  stream  and  a  spray  pattern. 

§132.110    Piping. 

(a)  All  pipe,  valves,  fittings  and 
flanges  must  meet  the  applicable 
requirements  of  Part  130  of  this  chapter. 
Piping  must  be — 

(1)  Hot  dipped  galvanized; 

(2)  At  least  extra  heavy  schedule:  or 

(3)  Of  a  suitable  corrosion  resistant 
material. 

(b)  All  distribution  cut-off  valves  must 
be  marked  as  required  by  §  131.820  of 
this  chapter. 


§132.120    Flrapumpa. 

(a)  Except  as  provided  by  §  132  lOOtbj 
of  this  chapter,  each  vessel  must  be 
equipped  with  one  power  driven  fire 
pump  capable  of  delivering  water  in  ail 
conditions  of  operation  simultaneously 
from  the  two  highest  outlets  at  a  Pitol 
tube  pressure  of  at  least  50  psi  (pounds 
per  square  inch). 

(b)  Each  fire  pump  must  be  fitted  on 
the  discharge  side  with  a  relief  valve  set 
to  relieve  at  25  psi  in  excess  of  the 
pressure  necessary  to  maintain  the 
requirements  of  paragraph  (a)  of  this 
section  or  125  psi  whichever  is  greater 
A  relief  valve  may  be  omitted  if  the 
pump,  operating  under  shut-off 
conditions,  is  not  capable  of  developing 
pressure  exceeding  this  amount. 

(c)  The  pump  required  by  paragraph 

(a)  of  this  section  may  be  driven  by  one 
of  the  propulsion  engines  in  a  twin 
engine  installation.  In  a  single  engine 
propulsion  installation,  the  pump  must 
be  driven  by  a  source  of  power 
independent  of  the  propulsion  engine 

(d)  If  two  fire  pumps  are  installed, 
either  pump  may  be  used  for  other 
purposes  provided  one  pump  is  kept 
available  for  use  on  the  fire  main  system 
at  all  times. 

(e)  The  total  area  of  the  pipes  leading 
from  a  pump  may  not  be  less  than  the 
discharge  area  of  the  pump. 

(f)  In  no  case  may  a  pump  having  a 
connection  to  a  flammable  or 
combustible  liquid  line  be  used  as  a  fire 
pump. 

(g)  A  pressure  gage  must  be  fitted  on 
the  discharge  side  of  each  fire  pump, 

(h)  If  branch  lines  are  connected  to 
the  fire  main  for  anchor  wash  or  deck 
wash  purposes,  the  fire  pump  must  be 
capable  of  providing  the  quantity  of 
water  required  to  comply  with 
paragraph  (a)  of  this  section  while 
simultaneously  providing  water  to  the 
anchor  wash. 

(i)  No  branch  lines  may  be  connected 
to  the  fire  main  for  other  than  fire, 
anchor  or  deck  wash  purposes. 
Discharge  lines  for  other  purposes  must 
lead  from  a  discharge  manifold  near  the 
fire  pump. 

(j)  If  discharge  lines  are  connected  to 
the  fire  main  for  fire  monitors,  they  must 
lead  from  a  fire  main  discharge  mamfohi 
near  the  fire  pump. 

§132.130    Fira  stations. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  fire  h>  drants  must  be 
of  sufficient  number  and  so  located  that 
any  part  of  the  vessel  accessible  to 
persons  on  board  while  the  vessel  is 
being  operated,  and  all  cargo  holds,  may 
be  reached  with  at  least  two  effective 
spray  patterns  of  water  from  separate 
outlets.  At  least  one  of  iht;  spray 


pa  It  cms  must  l>e  from  »  M;ii;.''  iength  of 
hose, 

(b)  Except  as  },»n:n  uifii  in  paragraph 
(c)  of  this  section  ai:  ■•ir-  .sns  of  the 
main  machiritry  (spaces  r:,ust  be  capable 
of  being  reached  by  at  least  2  streams  of 
wi!.  r  (  aiii  of  which  must  be  from  a 
8;ngie  length  of  hose  from  separate 
outlets, 

(c)  For  the  pu,i>()s«  nf  t.';is  section,  a 
shaft  alley  is  not  ,::onsnj<'-(*d  part  of  the 
m.iin  machsnerj'  spaces  if  it  contains  no 
assigned  space  for  the  stowage  of 
i.onibustibles 

'(i)  F.arh  fire  hydrant  must  be 
r   r;  r.ere  ;  hs  required  by  §  131.830  of 
th,s  chapter 

[I'j  All  parts  of  (he  fire  main  located 
on  exposed  de(,:KS  rri,jst  either  be 
protected  against  f'l  t  zing  or  be  fitted 
with  cut-out  valval*  and  drain  valves  so 
that  the  entire  exposed  parts  of  the 
piping  may  t>e  shut  off  and  drained  in 
freezing  weather  Kxcf-jjl  when  closed  to 
prevent  freezing,  the  tut  oat  valves  musi 
be  sealed  open, 

if)  The  outlets  at  each  fire  hydrant 
must  be  1 4  inches  in  diameter  and  must 
be  positioned  so  that  the  hose  leads 
horizontally  or  downward  to  minimize 
the  possibility  of  inriin^! 

(g)  Each  fire  stii'ii,!'  r-i,  ,;,r,int  must  be 
equippeci  wtih  a  s;.,on:H-r  siiitable  for  use 
on  the  hose  at  that  stafion 

(hi  Fjtch  fire  station  hydrnnt  trust 
have  at  least  one  length  of  i\rv  V.o^c. 
Each  fire  hose  on  the  hydriin'  ,r;;iiM  ^lave 
8  combination  solid  strcHm  jomi  ^^,lter 
spray  fire  hose  nozzle  that  is  «;,i;)ri)\ed 
under  Subpart  162,li2"  of  this  cr.apler. 

(i)  The  pipes  and  fir(  stdtion  hydrants 
ruisi  t'C  so  piio  o;i  ■",  t,t  the  fire  hose  may 
!>(■  cHsily  I  i-i:p:t'<;  is'  "lem.  All  hydrants 
must  be  so  located  as  to  be  readily 
accessible  If  deck  cargo  is  carried,  it 
must  not  interfere  with  access  to  the  fire 
.st.itdn  hydrants,  and  the  piping  must  be 
arr  in^fd  as  fat  away  from  the  deck 
( ,!rc  I  as  practicable  to  avoid  risk  of 
damage  by  the  cargo. 

(j)  Each  fire  station  hydrant  or  "Y" 
branch  must  be  equipped  with  a  valve 
80  that  the  hose  may  be  removed  while 
there  is  pressure  on  the  fire  main. 

(k)  Each  fire  station  hydrant 
connection  must  be  brass,  bronze,  or 
other  equivalent  metal.  Fire  hose 
coupling  threads  must  be  of  brass  or 
other  suitable  corrosion  resistant 
material  and  comply  with  NFPA  1963. 

(I)  Fire  hose  must  be  1 14  inches  in 
diameter,  50  feet  in  length,  and 
connected  to  outlets  at  all  times. 

(m)  Fire  hose,  when  part  of  the  fire 
equipment,  must  not  be  used  for  any 
purpose  other  than  fire  extinguishing, 
fire  drills  and  testing. 
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fn)  A  suitable  houe  rack  or  other 
di-'vice  must  be  provided  for  edch  fire 
hose.  Each  hose  rack  on  a  wenthfr  deck 
[Tust  be  located  so  as  to  afford 
protection  from  heavy  seas. 

(o)  Each  section  of  fire  hose  rr,Ljst  he 
lined  commercial  fire  hose  that 
conforms  to  Underwnters  Laboratories 
Ir.c.  Standard  19.  Fire  hose  that  be^rs 
the  label  of  Underwnters  Laboratories. 
Inc.  as  lined  Tire  hose  is  acceptabU- 

Subpart  B — Portable  and  S«mlportab(« 
Rra  Extinguith«r« 

}  132 J 10    Ctassitlcatlon. 

(a)  Portable  fire  extinguishers  and 
somiportable  fire  extinguishers  are 


classified  by  a  combination  letter  and 
number  symbol.  The  letter  indicates  the 
type  uf  fire  which  the  unit  could  be 
expected  to  extinguish,  and  the  number 
indicates  the  relative  size  of  the  unit. 

f!.)|  The  types  of  fire  are  designated  as 
fiiliows: 

111  "A"  for  fires  in  ordinary 
combustible  materials  where  the 
quenchinK  and  cooling  effects  of 
quantities  of  water,  or  solutions 
containing  large  percentages  of  water. 
are  of  first  importance. 

(2)  "B"  for  fires  in  flammable  liquids. 
greases,  etc.,  where  a  blanketing  effect 
is  essential 

(  \\  "C"  for  fires  in  eiectncal 
equipment  where  the  use  of 

Table  132.210 


Qassrfication 

Type         Size 


Halon  1211,  1301    &  1211-1301 
rmxiurw  pounds 


A 
B 
B 
B 
B 
B 
C 
C 


nonconducting  extinguishing  agent  is  of 
first  importance. 

(c)  The  number  designations  for  size 
start  with  "I"  for  the  smallest  to  "V"  for 
the  largest.  Sizes  I  and  II  are  considered 
portable  fire  extinguishers  and  sizes  III, 
IV.  and  V  which  exceed  55  pounds  gross 
weight  are  considered  semiportable  fire 
extinguishers  and  must  be  fitted  with 
suitable  hose  and  nozzle  or  other 
practicable  means  so  that  all  portions  of 
the  space  concerned  may  be  covered. 
Examples  of  minimum  size  graduations 
(net  agent  weight)  for  some  of  the 
typical  portable  and  semiportable  fire 
extinguishers  are  set  forth  in  Table 
132.210. 


10 


2% 
10 


Foam.  gaUoTis 


2V% 


2% 
12 
20 
40 


Cartjon  dioxicSe.  pounds 


Dry  chemical,  pounds 


4 
15 
35 
50 
100 
4 
15 


2 
10 
30 
30 

SO 

2 
10 


(d)  Each  portable  fire  extinguisher  and 
semiportable  fire  extinguisher  must  have 
a  name  plate  giving  the  name  of  the 
item,  the  rated  capacity  in  gallons  or 
pounds,  the  name  and  address  of  the 
distributor,  and  the  identifying  mark  of 
the  actual  manufacturer.  The  name  plate 


must  be  permanently  attached  to  the 
extinguisher. 

}  132.220    Location. 

(a)  Portable  fire  extinguishnrs 
approved  under  Subpart  182. 02B  of  this 
chapter  and  semiportable  fire 
extinguishers  approved  under  Subpart 


162.039  of  this  chapter  must  be  installed 
in  accordance  with  Table  132.220.  The 
location  of  the  equipment  must  be  to  the 
satisfaction  of  the  OCMI.  Nothing  in  this 
paragraph  is  to  be  construed  as  limiting 
the  OCMI  from  requiring  additional 
equipment  as  deemed  necessary  for  the 
proper  protection  of  the  vessel. 


Table  132.220  —Portable  and  Sem!portable  Fire  Extinguishers 


Scac« 


SalatY 


CommuntcaOng  cofridors 
PitotfyjuM 


8«fv4c«  tpacM 


Gall«ys 


Pami  tocKen   — 

Kcceatibte  bijqaqe  and  storerooms 


Worit  iNsps  and  similar  spaces  

kUcMrwry  spaces 

Irtema)  comlxisticn  propelling  rnacnmery  spaces 


Eiectnc  propulsion  -notor  or  gereralors  3<  ooen  %p€ 

AuilUary  spac«« 

Internal  comOustion    __ — 

Eiectnc  emergency  motors  or  generators  -- 


';ias-srt>cat>on  isce 
J  132  210) 


Qtiantity  and  location 


C-4 

B-»lofC-<» 
B-« 


B-ll 
B-lll 
C-« 

B-N 
C-« 


1  m  each  main  comdor  not  more  than  150  feel  apart  (May  be  kxated  in 
stairways.) 

2  m  vicmity  o<  exit 

1   for  each  2.500  sqiiare  (eet  or  fraction  thereof  suitable  tor  hazards 

involved 
1  ootsKje  space  in  vicinrty  of  exit. 
1  lor  each  2.500  square  (eet  or  fraction  therof  located  in  the  vicinity  o1 

exits,  eittier  irwide  or  outside  the  spaces 
1  outside  t^>e  space  in  vicinity  o(  exit 

1  for  each  1  OOO  brake  horsepovxer,  but  not  less  ttian  2  nor  more  than  6. 
1  required  '  ' 

1  for  each  piopufston  motor  or  generator  unit 

1  outside  the  spate  m  viunity  of  exit  '  . 

1  outside  the  space  m  vicinity  o'  exit.' 


'  f*3«  required  where  a  fixed  cartxon  dioxide  or  Halon  1301  system  «  mstalted. 
•  Not  requ«9d  on  vessels  of  less  than  300  gross  tors 
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(b)  Each  semiportable  fire 
extinguisher  must  be  located  in  the  open 
so  as  to  be  readily  visible. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  portable  fire 
extinguisher  must  be  located  in  the  open 
or  behind  glass  so  as  to  be  readily 
visible. 

(d)  A  portable  fire  extinguisher  may 
be  placed  in  an  enclosure  together  with 
the  fire  hose,  provided  the  enclosure  is 
marked  as  required  by  §  131. B30  of  this 
chapter. 

(e)  Each  portable  fire  extinguisher  and 
its  station  must  be  numbered  in 
accordance  with  §  131.835  of  this 
chapter. 

(f)  Each  portable  and  semiportable 
fire  extinguisher  having  a  nameplate 
indicating  it  is  to  be  protected  from 
freezing  must  not  be  located  where 
freezing  temperatures  may  be  expected. 

§  132.230    Spare  charges. 

(a)  Except  as  provided  in  paragraph 
(h)  or  (c)  of  this  section,  spare  charges 
for  portable  fire  extinguishers  must  be 
carried  on  board  the  vessel.  The  number 
of  spare  charges  for  each  classification 
of  extinguisher  must  be  equal  to  at  least 
50  percent  of  the  number  of 
extinguishers  required  to  be  of  that 
classification  by  §  132.220  of  this 
chapter. 

(b)  In  lieu  of  meeting  the  requirements 
of  paragraph  (a)  of  this  section,  one 
additional  extinguisher  of  that 
classification  may  be  provided. 

(c)  If  extinguishers  of  a  particular 
classification  can  not  be  readily 
recharged  by  the  vessel's  personnel,  one 
additional  extinguisher  of  that 
classification  must  be  provided  in  lieu  of 
the  spare  charges  required  by  paragraph 
(al  of  this  section  for  that  classification 

(d)  Spare  charges  must  be  so 
packaged  as  to  minimize  the  hazards  to 
personnel  while  recharging  the  units. 

§  132.240    Semiportable  fire  extinguisher 
stowage. 

The  frame  or  support  oi  each  size  111, 
IV,  and  V  semiportable  fire  extinguisher 
must  be  secured  at  all  times  to  prevent  it 
from  shifting  under  heavy  sea 

conditions. 

Subpart  C— Miscellaneous 

§  1 32.3 10    Fixed  fire  extinguishing 
systems. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  fixed  carbon 
dioxide,  Halon  1301,  or  other  approved 
fixed  fire  extinguishing  system  must  be 
installed  in  each  paint  locker 

(b)  A  fixed  fire  extinguishing  system 
ni^ed  not  be  installed  in  a  paint  lockor 
that  is — 

(1)  Less  than  60  cubic  feet  in  Milume; 


(2)  Aixfssiblr  only  from  tiip  weather 
deck,  and 

(3)  Not  acijater.i  tii  a  llarnmable  or 
combustible  liquid  tank 

(c)  Each  fixed  pxtinguishing  system 
installed  must  meet  the  requirements  in 
Part  9.5  of  this  chapter  or  be  approved  by 
the  Conimandant  fCr-M'''!! 

§  132.320    Helicopter  landing  decks. 

Each  vessel  with  a  helicopter  landing 
deck  must  meet  the  additional  fire 
fighting  requirements  of  Part  108  of  this 
chapter. 

§  132.330     Fire  monitors. 

(a)  f  ire  monitors  that  are  supplied  by 
the  fire  main  must  be  fitted  with  a  shut- 
off  valve  at  the  fire  monitor  and  at  the 
connection  to  the  fire  main  discharge 
manifold  required  by  §  132.120{j)  of  this 
chapter. 

(b)  All  fire  monitor  piping  must  meet 
the  requirements  in  §  132.110  of  this 
chapter. 

(c)  The  fire  monitor  system  must  be 
pr(  )t(  ( trd  against  over  pressurization. 

§  132.340     Equipment  installed  but  not 
required. 

Installatuin  (if  fire  detection  and 
protection  equipment  in  excess  of  that 
requiri  d  by  the  regulations  in  this 
subchapter  is  permitted  provided  that 
the  excess  equipment  does  not  endanger 
the  vessel  or  persons  on  board  in  any 
way.  The  excess  equipment  must,  at  a 
minimum,  be  listed  and  labeled  by  a 
natinniiliy  recognized  testing  laboratory. 

§  132.350    Tests  and  inspections  of  (ire 
extinguishing  equipment, 

(aj  The  master  must  ensure  that  the 
tests  and  inspections  described  in 
paragraph  (h]  of  this  section  are 
performed — 

(11  Every  12  months;  or 

(2)  Not  later  than  the  next  inspection 
for  certification  provided  the  total  time 
since  the  date  of  the  last  tests  and 
inspections  does  not  exceed  15  months. 

(b)  The  following  tests  and 
inspections  must  be  performed  as 
required  by  paragraph  (a)  of  this  section: 

(1)  Each  portable  fire  extinguisher  and 
semiportable  fire  extinguisher  must  be 
checked  as  noted  in  Table  132.350(a),  In 
addition,  each  portable  fire  extinguisher 
and  semiportable  fire  extinguisher  must 
be  examined  for  excessive  corrosion 
Hiid  pi  neral  condition. 

(2)  Inch  fixed  fire  extinguishing 
system  must  be  checked  as  noted  in 
Table  132.350(b).  In  addition,  all  parts  of 
each  fixed  fire  extinguishing  system 
must  be  examined  for  excessive 
corrosion  and  general  condition. 


Table  'ji'SSOiai  —Portable 
Extinguishers  and  Semiportable 
Extinguishers 


Type  unit 


Foam.. 


Cart>on  dioiade.. 


Oy  ctiermcal 
(cartridge-operated 
type) 


Dry  chemical  (stored 
pressure  type). 


TaM 


Discharge.  Clean  tioae  and 
inside  d  extnguiBher  thor- 
oughly. Recharge. 

Weigh  cyfendars  Recharge  « 
weight  loss  exceeds  10 
percem     ol      mw^4     ot 


nozzle  to  ensure  tfwy  are 


Halon  1211,  1301. 
and  1211-1301 

mixtures 


Examine  pressure  cartridge 
and  replace  if  erxJ  »  punc- 
tured or  if  ott>erwise  deter- 
mined to  have  laal<ed  or  to 
be  in  unsuilaiile  condiaofi 
Inspect  hoea  and  nozzle 
to  see  ttiat  Ihey  are  dear. 
Insert  charged  carthdge. 
Be  aura  dry  chenxcal  la 
free  flowing  (not  caited) 
and  charT4>er  contatna  Ml 
charge 

See  tt^l  pressure  gage  is  n 
operatir>g  range  It  not  or 
if  seal  IS  tjroken.  weigh  or 
Ottterwise  determine  that 
fun  cfiarge  of  dry  cfiemical 
IS  m  extmgusher  Re- 
charge if  pressure  is  low 
or  if  dry  dierrvcal  s 
needed 

See  that  pressure  gage  is  in 
operatmg  range  Recharge 
H  pressure  is  low  If  no 
pressure  gage  is  provided, 
weigh  cylirxter  Recharge  il 
weigh!  loss  exceeds  10% 
ol  weigh!  of  charge.  Ir>* 
sped  hose  and  nozzle  to 
ensure  ttwy  are  dear 


'  Cylinders  must  be  tested  and  marked,  and  all 
flexible  connections  and  discharge  hoses  of  semi- 
portable  cartxxi  dioxide  and  Halon  extmquehers 
rrwst  be  tested  or  renewed  as  required  by  Sf  1<7  60 
and  147  65  of  th«  ctiapter 

Table  132.350(b).— Fixed  Systems 


Type  system 


Test 


Cartxxi  dioxKle  and 
Halon  1301. 


Weigh  cylinders  Recharge  il 
weight  loss  exceeds  10 
percent  of  weigh!  ol 
cTiarge  ■ 


■Cybnders  must  be  tested  and  marked  and  al 
flexible  connectxxw  and  dscharge  hoees  ol  semi- 
portat>le  cartx>n  dnxxle  and  Halon  extnguishers 

must  be  tested  or  renewed  as  requred  by  §5  147.60 
and  147  65  of  tNs  chapter 

(3)  On  each  fixed  fire  extinguishing 
system,  all  piping  controls,  valves,  and 
alarms  must  be  checked  to  ascertain 
that  the  system  is  in  operating  condition. 

(4)  The  fire  main  system  must  be 
operated  and  the  pressure  checked  al 
the  most  remote  and  highest  outlets.  All 
fire  hose  must  be  subjected  to  a  test 
pressure  equivalent  to  the  maximum 
pressure  to  which  they  may  be  subjected 
in  service,  but  not  less  than  1(X)  psi. 


20048 
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9132.360    FlrvuM. 

(a)  One  fire  axe  is  required  fi-r  a 
vessel  of  less  than  lOt]  tjross  tuns 

(b)  Two  fire  axes  are  requirn-ij  fir  n 
vessel  of  100  gross  Ions  and  ov-r 

fc)  Pire  axes  m-fst  be  locafed  so  f)s  'o 
he  readily  available  in  t.^e  e'.  Ti'  of  ,!.i 
emergency, 

(d)  If  a  fire  ax  is  no?  located  'n  '.he 
open,  or  behind  glass,  so  that  it  may  be 
readily  seen,  it  may  be  placed  m  an 
enclosure  together  with  the  fire  hose 
provided  the  enclosure  is  marked  as 
required  by  {  131.8.30  of  this  rh  jp'e-- 

}  132.370    Addlttonal  r«qulr«fnents  for 
nitd  lnd«p«fident  and  portabi*  tanks. 

(a)  When  carrymg  fixed  independent 
tanks  on  deck  or  portable  tanks  in 
accordance  with  5  125  110  of  this 
chapter,  the  additional  requirprriprts  of 
li  98.30-37  and  39  of  this  chapter  must 
also  be  me'. 

(b)  When  carrying  portable  tanks  m 
accordance  with  |  125.120  of  this 
chapter,  the  additional  requiremt'nts  of 
49  CFR  176.315  must  also  be  mpt 

PART  133— (RESERVED! 


PART  134— {RESERVED! 
PART  1 35— {  RESERVED 1 
PART  136— (RESERVED! 


PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

2.  The  authority  citation  for  Part  170 
'continues  to  read  as  follows; 

.^uthority:  43  U  S.C.  1333,  48  L!  S  C  3306. 
3307.  5115,  E,0.  12234,  45  FR  58801.  3  CFR 
1980  Comp  .  p  Z-7  49  CFR  1  46 

}  170.055    [Afn«nd«d]  I 

3  By  revising  |  170.055(0  to  read  as 
follows' 

(f)  '"Downflooding  angle"  means. 
except  as  specified  m  55  171.055(0. 
172.09O(dl,  173  095(e),  174.015(b),  and 
174.195  the  static  angle  from  the 
intersection  of  the  vessel'i  centeriine 
and  waterline  in  calm  water  to  the  first 
opening  that  cannot  be  closed  watertight 
and  through  which  downflooding  can 
occur. 

PART  174— SPECIAL  RULES 
PERTAINING  TO  SPECIFIC  VESSEL 
TYPES 

4.  The  authority  citation  fur  Part  174 
continues  to  read  as  follows. 

Authority:  42  USC.  9114  91TS,  91  53:  4! 
U.S.C.  1333:  4«  U.SC.  3306.  511,5:  E  O.  12234 
45  FR  5a«n.  3  CFR,  1980  Comp..  p  277  1<}  CIR 
1  46. 


5.  By  adding  paragraph  {f]  to  §  174.005 
lo  read  as  follows: 

?  1"'4  0O5     ApplicatMliry. 

(f)  Offshore  supply  vessel 

6.  By  adding  new  Subparts  C  and  ({. 
consisting  of  55  174.180  through  174,225 
tnd  174.240  through  174.255,  to  Part  174 
•o  r»Md  as  follows: 

Subpart  G — Specal  Rules  Pcrtairan^  to 
Otfsriorc  Supp4y  Vessels 

I74lrti)  Specific  applicability. 

174  l.li  1   t.irt  Stability  requirements. 

174  1't<i  (Vii  ision  bulkhead. 

174.195  Mti.:hi;i<'r>  sp««>?  biiikli-'ads. 

174.201)  Mdchin«ry  »pd»;p  dunnage  stability, 

174,21).')  •\i:'ii!ional  damagp  stability 

r>'-,ii..r>-':':.>'rts 

174.210  W;,>Tii^.1*  b...ph.-  t"i  .;.,.j:s- 
174 
174 

r4. 


215     DrainaRp  of  wpalher  drcks. 
2-!0    Urt'i.hps  and  coamings. 
225     Hull  penetrations  arA  sHhH 
()nnei;!iiin5 


Subpart  H — Special  Rules  Pertaimng  to 
UftboaU 

174.240     Spei::ric  app!i':abi!i'y 
174.245     Unreslncled  st-rvice. 
174.250     Restricted  Sfrvice. 
174,2.55     Frft'bnard  recjuirements  for 

lift  boats 

Subpart  G— Sp«clai  Rules  Pertaining  to 
Offshore  Supply  Vessels 

§174.180    Specific  appflcabUity. 

Each  offshore  supply  vessel  inspected 
under  Subchapter  L  of  this  chapter  must 
cninply  with  this  subpart 

§  174,185    Intact  stability  requirenients. 

[i]  In  each  condition  of  loading  and 
operation  each  vessel  must  be  shown  by 
design  calculations  to  meet  the 
requirements  of  5  170.170  of  this  chapter, 
and  either  {  170.173  of  this  chapter  or 
paragraphs  (b)  through  (ej  of  this 
section. 

(b)  The  area  under  each  nghting  arm 
curve  must  be  at  least  15  foot-degrees  up 
'0  the  smallest  of  the  following  angles: 

|1|  The  anale  of  maximum  righting 
Hnn. 

(2]  The  downflooding  angle. 
(3)  40  degrees. 

(c)  The  downflooding  angle  rrnist  not 
be  less  than  20  degrees. 

(dj  The  nghting  arm  curve  must  be 
positive  to  at  least  40  degrees. 

(e)  The  freeboard  at  the  stem  must  be 
at  least  equal  to  the  freeboard 
calculated  in  accordance  with 
Subchapter  E  of  this  chapter  or  the  value 
taken  from  Table  174.185.  whichever  is 
less 

(fl  Far  the  purpose  of  paragraphs  (b) 
and  (d)  of  this  section,  at  each  angle  of 
heel,  a  vessel's  righting  arm  may  be 
calculated  considering  either — 


(1)  The  vessel  is  permitted  to  trim  free 
until  the  trimming  moment  is  zero;  or 

(2)  The  vessel  does  not  trim  as  it 
heels. 

(g)  For  the  purpose  of  paragraphs  lb) 
and  (d)  of  this  section,  the  method  of 
calculating  righting  arms  chosen  must  be 
the  same  for  all  calculations. 

Table  174.185. — Minimum 
Freeboard  at  the  Stern 


IBP  (feel) 

Stem  freetjoard  (incMes) 

Less  than  65 

12 

65  t>u1  te&s  than  100 

15 

100  but  less  than 

18 

130. 

130  but  less  tnan 

20 

155 

155  bul  less  ttian 

22 

190. 

190  birt  less  tfian 

24 

230 

( 

230  and  greater 

26 

§  174.190    Cotlision  bufktiead. 

(a)  Each  vessel  must  have  a  collision 
bulkhead  that  complies  with  this 
section. 

(b)  Except  as  provided  in  paragraph 
(g)  of  this  section,  the  portion  of  the 
coitision  bulkhead  that  is  below  the 
bulkhead  deck  must  be  watertight  and 
have  no  openings  in  it 

(c)  Each  portion  of  the  collision 
bulkhead  must  be  at  least  5  percent  ef 
the  LBP  aft  of  the  forward 
perpendicular. 

(d)  The  collision  bulkhead  must  be  no 
more  than  10  feet  plus  5  percent  of  the 
LBP  aft  of  the  forward  perpendicular. 

(e)  The  collision  bulkhead  must 
extend  to  the  deck  above  the  bulkheai! 
deck  if  the  vessel  has  a  superstructure 
that  extends  from  a  point  forward  of  the 
colUsion  bulkhead  to  a  point  at  least 
15%  of  the  LBP  aft  of  the  collision 
bulkhead. 

(f)  The  collision  bulkhead  required  by 
paragraph  (e)  of  this  section  must  have 
the  following  characteristics: 

(1)  The  portion  of  the  collision 
bulkhead  above  the  bulkhead  deck  must 
be  weathertight, 

(2)  If  the  portion  of  the  collision 
bulkhead  above  the  bulkhead  deck  is 
not  located  directly  above  the  collision 
bulkhead  below  the  bulkhead  deck,  then 
the  bulkhead  deck  between  must  be 
weathertight. 

(g)  Piping  penetrations  in  the  colKsion 
bulkhead  must  be  kept  to  a  minimum 
and  where  fitted  must  meet  the 
requirements  in  5  56.50-l(b)(l)  and  (c). 
and  5  128,230  of  this  chapter. 


§  174.195    Machinery  space  bulkheads. 

(a)  Each  machinery  space  bulkhead  of 
each  vessel  must  be  watertight  to  the 
bulkhead  deck, 

(b)  Except  as  provided  in  §  174.210  of 
this  part,  each  penetration  and  each 
opening  in  a  machinery  space  bulkhead 
must — 

(1)  Be  kept  as  high  and  as  f.ir  inbo.irci 
as  practicable;  and 

(2)  Except  as  provided  in  pariigraph 
(c)  of  this  section,  have  means  to  make  it 
watertight, 

(c)  A  penetration  in  a  machinery 
space  bulkhead  for  a  ventilation  duct 
need  not  have  means  available  to  make 
the  bulkhead  watertight  if — 

(1)  All  portions  of  the  duct  are  located 
a  distance  of  at  least  30  inches  from  the 
side  of  the  vessel;  and 

(2)  The  duct  is  continuously  watertight 
from  the  penetration  to  the  main  deck. 

(d)  Each  piping  penetration  in  the 
machinery  space  bulkheads  must  meet 
the  material  and  pressure  design 
requirements  of  Subchapter  F  of  this 
chapter 

§  174.200    Machinery  space  damage 
stability. 

(a)  Each  vessel  must  be  shown  by 
design  calculations  to  meet  the 
requirements  in  5  174,205  (c)  through  (f) 
in  each  condition  of  loading  and 
operation  assuming  damage  between  the 
watertight  bulkheads  required  in 
§  174.195. 

§  174.205    Additional  damage  stability 
requlrefnents. 

(a)  Calculations.  Each  vessel  carrying 
more  than  16  offshore  workers  must  be 
shown  by  design  calculations  to  meet 
the  survival  conditions  in  paragraph  (p) 
of  this  section  in  each  condition  of 
loading  and  operation  assuming  the 
damage  specified  in  paragraph  (b)  of 
this  section. 

(b)  Character  of  daiv.a^e.  (1) 
Calculations  must  show  that  the  vessel 
can  survive  damage  at  any  location 
other  than  to  a  transverse  watertight 
bulkhead  unless — 

(i)  The  transverse  watertight  bulkhead 
is  located  closer  than  the  longitudinal 
extent  of  damage  specified  in  Table 
174.205(a)  to  the  adjacent  transverse 
watertight  bulkhead;  or 

(ii)  The  transverse  watertight 
bulkhead  has  a  step  or  recess  that  is 
longer  than  10  feet  and  the  step  or 
recess  is  located  within  the  transverse 
extent  of  damage  specified  in  Table 
174.205(3). 

(2)  If  paragraph  (b)(l)(ii)  of  this 
section  requires  a  transverse  watertight 
bulkhead  to  be  damaged,  the  stepped  or 
recessed  portion  of  the  bulkhead  must 
be  considered  to  be  damaged  in  doing 


the  calculations  required  in  paragraph 
(a)  of  this  section. 

(c)  Extent  of  damage.  For  the  purpose 
nf  paragraph  (a)  of  this  section,  damage 
must  consist  of  the  penetrations  having 
the  dimensions  given  in  Table  174.205(a) 
except  that,  if  the  most  disabling 
penetrations  are  less  than  the 
penetPcitions  described  in  this 
paragraph,  the  smaller  penetrations 
must  be  assumed- 

(dj  Pcrnicabiiity  of  spuLis.  When 
doing  the  calculations  required  in 
paragraph  (a)  of  this  section,  the 
permeability  of  a  floodable  space  must 
he  as  listedin  Table  174,205(b). 

(e)  Sur\-!val  conditions.  A  vessel  is 
presumed  to  survive  assumed  damage  if 
it  meets  the  following  conditions  in  the 
final  stage  of  flooding: 

(1)  Final  waterline.  The  final 
wateriine.  in  the  final  condition  of 
sinkagp.  heel,  and  trim,  must  be  below 
the  lower  edge  of  an  opening  through 
which  progressive  flooding  may  take 
place,  such  as  an  air  pipe,  a  tonnage 
opening,  an  opening  that  is  closed  by 
means  of  a  weathertight  door  or  hatch 
cover,  or  a  tank  vent  fitted  with  a  ball 
check  valve.  This  opening  does  not 
include  an  opening  closed  by  a — 

(i)  Watertight  manhole  cover, 

(ii)  Flush  scuttle: 

(mi  Small  watertight  cargo  tank  hatch 
cover  that  maintains  the  high  integrity  of 
the  deck; 

(iv)  Watertight  door  meeting  the 
requirements  in  §  174.201;  or 

(v)  Side  scuttle  of  the  non-opening 
type. 

(2)  Heel  angle.  The  maximum  angle  of 
heel  must  not  exceed  15  degrees. 

(3)  Range  of  stabdity.  Through  an 
angle  of  20  degrees  beyond  its  position 
of  equilibrium  after  flooding,  a  vessel 
must  meet  the  following  conditions: 

(i)  The  riphtinB  arm  curve  must  be 
positne. 

(ii)  The  maximum  righting  arm  must 
be  at  least  4  inches. 

(iii)  Each  submerged  opening  must  be 
weathertight  .\  tank  vent  fitted  with  a 
ball  chuck  valve  is  c:onsidered 
weathertight 

(4)  Progressive  flooding.  Pipes,  ducts, 
or  tunnels  within  the  assumed  extent  of 
damapp  must  be  either — 

(il  Etjuipped  with  arrangements,  such 
as  stop  check  \dl\es,  to  prevent 
progressive  flooding  to  other  spaces 
with  which  they  connect;  or 

(ii)  Assumed  m  the  design 
calculations  required  in  paragraph  (a)  of 
this  section  to  permit  progressive 
fiooding  to  the  spaces  with  which  they 
connect. 

(f)  Buoyancy  of  superstructure.  For 
the  purpose  of  paragraph  (a)  of  this 
section,  the  buoyancy  of  any 


superstructure  directly  above  the  side 
damage  is  to  be  disregarded. 

Table  i  74.205(a).— Extent  of  Damage 

Collision  Penetration 


Ijongitudinal  extent 

1Lorefeet¥»hKhe«er 

(Vessels  with  LBP  not 

•  longer 

greater  than  143  feet). 

Longitudinal  extent 

lOleet  +   03L 

(Vessels  with  LBP 

greater  than  143  teet) 

Transverse  extent  > 

30inchM 

Vertical  extent 

From  th0  baacfcnc 

upward  withoal  bmil 

_L 


'  The  transverse  penetration  s  appind  mboartl 
from  ttie  side  of  trie  vessel,  at  nght  artgles  lo  ttie 
centeriine,  at  ttie  level  04  the  deepest  load  kne 


Table  l74.2D5{b).— Permeabiuty 


Spaces  and  TarAs 

yHwiimrtiil- 
(PsfcenO 

.<;tnrprnnin                            

Acoommotfstions 

Mactiinery 

ao 

95 

as 

Voids  and  p.-5ssaoPways 

rjymm^h.,    „.■■)  t.,'  '...nkt 

Dry  Ix*  tari>,4,  

Other  hquid  tanks _.. 

95 

9SorO> 
95  ore 
9SorO' 

■  Whictiever  results  «i  ttie  more  dnabhng  condh 

tion 

'  It  tanks  are  partially  filled,  ttie  permeabUfty  must 
be  determined  from  the  actual  density  and  arrxHjnl 
of  liqutd  earned. 


§  174  21C      WalP-tight  Du'Khe.*<1  dc-o'S. 

(a)  Ihis  section  applies  lo  cacti  vessel 
with  watertight  doors  in  bulkheads  that 
have  been  made  watertight  to  comply 
with  the  requirements  in  this 
subchapter. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  watertight  doors  must 
meet  the  requirements  in  Subpart  H  of 
Part  170  of  this  subchapter. 

(c)  A  Class  1  door  may  be  installed  in 
any  location  if — 

(1)  The  door  has  a  quick  action  closing 
device  operative  from  both  sides  of  the 
door 

(2)  The  door  is  designed  to  withstand 
a  head  of  water  equivalent  to  the  depth 
from  the  sill  of  the  door  to  the  bulkhead 
deck  but  in  no  case  less  than  10  feel; 
and 

(3)  There  is  a  visual  indicator  in  the 
vessel's  pilothouse  indicating  whether 
the  door  is  open  or  closed. 

(d)  Watertight  doors  must  be  marked 
in  accordance  with  the  requirements  in 
§  131.893  of  this  chapter. 

(e)  If  a  Class  1  door  is  installed,  a 
restriction  will  be  placed  in  the  vessels 
stability  letter  requiring  the  master  to 
ensure  that  the  door  is  closed  at  all 
times  except  when  being  used  for 
access. 


20Q50 


Federal  Register  f  Vol.  54.  No    88  f  Tuesday,  May  9,  1989  /  Proposed  Rures 


$  174.2  tS    Orainsge  of  wuthw  decks. 

The  weather  deck  must  have  open 
raiU  to  allow  raoid  r'e,4rinj  oi"  w.iIl'i.  ij: 


Sut>part  H — Special  Rules  Pertaining  to 

Lifttxjats 


and  a  wind  velocity  of  60  knots  for 
afloat  normal  operating  conditions, 
[dl  In  meetinc  Daracraph  fb)  of  this 
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d  1 74.2  ts    Drainage  of  weattwr  decks. 

The  wpdtbpr  deck  must  hi)v>»  op*>n 
raiU  to  allow  rripiii  cifrinr.ij  .>;  'aj^'i    h' 
freeing  parts  complvinc  wiih  ?  -J.'  !  t  "U 
i.if  ihis  ■  h.iptiT 

§  17O20    Hatches  and  coamings 

(rt|  Eai-h  hatch  exposed  to  the  w^nirfj 
must  lit'  'A-iter^ight,  pxrept  thd!  'he 
foilowmj;  hd'cht's  m<iy  be  v\>>,irh"r'ig''-' 

|1|  E.ii.h  hd'i;h  on  d  wiiier';j(h;  Uur.k 
that  evtends  M  leost  \2  inches  alun-e  ir. 
weather  lieck 

(21  F.nh  hri'ch  m  a  t.dbin  top. 


(b| 


>.i'rh  cover  must- 


ll)  Hdv e  He<  unnj?  device-?-  ar.ti 
(:■•■  'V  attached  to  the  hatch  frame  or 
(,i),ir'    --i  ')\  hinc'^s,  r;ip!ivf  ch.iirs   or 
othiT  ,!t.".  ;i.es  to  prevent  its  loss 

|r.)  F.ii.h  h.i'ch  (hat  prov;(ies  ■<•  i  "ss  <■■• 
crew  or  offsh.>re  worker  quarte's  nii 
.K.i.onmod.itiD'i  spaces  must  be  i  .ipa*^  •• 
of  b)eit)5  oper>>d  H".d  ^'loseti  fro'^  either 
side 

|dl  fl.Xi:ept  t.s  provided  ir  paragraph 
(ej  of  this  section,  a  weathertighl  door 
with  permanent  watertight  coamin!^«  at 
leflst  6  mches  in  height  must  he  pmv<dt»d 
for  e.ich  opening  !ocafe(i  ;n  a  deck  house 
or  '  ompanionway  that — 

(1|  Gives  a<,»:ess  into  the  hull,  ami 
(2)  [a  located  in  an  exposed  loc-i'tur., 
(e)  If  ai>  opening  in  a  location 
specified  m  parai^raph  (dl  of  this  s-  ctni!! 
is  provided  with  a  Class  1  water'i^ht 
dour,  the  height  of  the  watertighr 
coaming  need  only  be  siifficient  to 
accommodate  the  door 

§  174^5    Huff  penetratiens  sne  t^eu 
connections. 

Kxcept  for  ep.g'ne  e\hd:,s*s  ►'■•   ti 
overboard  discharge  and  shell 
eonnectHjn  must  comp'v  wth  'h^ 
requirements  in  5  56,50-'^5  and  JS  IIB  1  .i) 

'if  thif  I  ^'. inter 


Subpart  H- 
LifttMjats 


-Special  Rules  Pertaining  to 


1174.240    Spectfic  vnp^lcabartv 

F,.)ch  iif'boat  ^nspe^  'e<i  's'ldiT 
Subchapter  L  of  this  rhripter  '^,i-^t 
!  nmplv  with  this  scbpdrt 

H  74.245    Unrestricted  service. 

'rii  This  section  .tppiies  te;  ■-.;('] 
it'.boa'  e\i  ept  a  llftbo.tt  in  restru  teti 
i.e'-",'  :fe 

^'''  Farh  vessel  m-is!  .T.eel  'he 
fe'juirements  of  ii  §  r'4  tW)  th.'oijv;!! 
174,0,5.1  of  inis  chapter  in  e.t   r    ondition 

llf   ill  il,'"\i    rind    op*"-!''.!-'! 

4  174.250    Restricted  service 

iiji  Th.s  sect. on  .I'.ip.ies  ;.)  a  iitihual 
i';'n.)r'7'"i  on'v  f  ir  ^"s;,■"'.i"t^»li  service. 

I'm  F.i>  rs  vessel  rr.iist  be  shown  by 
.:  'swri  ..alciioiions  for  each  afloat 

.'indiuor,  of  lo.idii^ii  and  i.)p'>r;it'.>n  'o 
"••'ct  the  foilow'Hi}    riti'ri.i. 

11)5  1  "4.04,5  .)f  'his  .  t^aptei",  nhiTiii  a 
K    \  <ii-.e  of  at  least  t  4 

11]  \  T.insi-'  of  positive  sl.i!,»il;'y  of  al 
■  .is'  10  de>irees  extending  from  the 
•'.'nl''  of  'he  firs*  intercept  of  'he  nghting 
-i.iin^ert  ,ind  wi-^id  hireling  nioment 
(  !,'\-'s  to  either  the  an^le  of  the  second 
!■''"■    ep'  uf  those  curves,  or  the  angle  of 
'le*'!  a'  i\hi(,h  di,i'.v!iPiiM)ding  wouUi 
occur,  whichever  angle  is  less,  and 

{Vi  A  residual  righting  energy  of  at 
i>'nst  5  foot  degrees  between  the  angle  of 
the  first  intercept  of  the  righting  mtimen! 
and  wind  heeling  moment  curves  to 
ei'her  the  angle  of  the  second  inter»;ept 
of  'hose  r;irves  Of  !he  angle  of  heel  at 
*hu:h  downfliHiding  would  <i4;rvir, 
whi!  hever  angle  is  less. 

['  ;  For  the  purposes  of  this  setjion. 
r  t.i.h  wind  heeimg  moment  most  be 
'  -iicu. a(ed  as  presini)ed  >n  i  174.055  of 
■riis  1  hapier  using  a  wimi  velocity  of  70 
knots  for  rtfloat  i(»>\f.rw  storm  cnndit'or.s 


and  a  wind  verocify  of  60  knots  for 
afloat  normal  operating  conditions. 

(d)  In  meeting  paragraph  (b)  of  this 
section,  the  initial  metacentric  height 
must  be  at  least  1  foot  for  all  afloat  leg 
positions  incfuding  the  full  range  of  leg 
positions  encountered  while  jacking. 

(e)  Each  vessel  must  be  shown  by 
design  calculations  to  continually  exert 
a  downward  for(  p  on  each  footing  wh^n 
supported  on  the  bottom  with  footings 
and  subjected  to  the  forces  of  waves, 
currents,  and  winds  of  70  knots  for 
normal  operating  conditions  and  100 
knots  for  severe  storm  conditions. 
Waves  must  be  appropriate  for  the  wind 
conditions  and  geographic  location,  and 
currents  must  be  appropriate  for  the 
geographic  location. 

§  174JS6    rree>>oafd  requirements  for 
Hfttaoets. 

(a)  Each  vessel  not  required  to  obtain 
and  maintain  a  load  tine  in  compiiance 
with  Subchapter  E  of  this  chapter,  must 
place  marks  on  each  side  of  the  vessel 
centered  at  amidships.  These  marks 
must  consist  of  a  horizontal  line  13 
inches  in  length  and  1  inch  in  height. 
The  upper  edges  of  the  marks  must  b<' 
located  at  a  distance  equal  to  the 
authorized  freeboard  measured 
vertically  below  the  intersection  of  the 
continuation  outwards  of  the  upper 
surface  of  the  weather  deck  and  the 
outer  surface  of  the  shell.  This  dista'    e 
must  not  be  less  than  24  inches 

(b]  The  marks  required  by  paragraph 
(a)  of  this  section  may  not  be  submerged 
m  any  condition  of  loading  or  operation 

DalKti:  luniMry  9. 1909. 
ClytleT.Lusk.  )r.. 
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DEPARTiyiENT  OF  EDUCATION 

34  CFR  Part  205 
RIN  1810-AA42 

Chapter  1— Migrant  Education 
Coordination  Program  for  State 
Educational  Agencies 

AQCMCY:  Department  of  EducHtmn. 
ACnOM:  Final  regulations. 


tUMMAAV.  The  Secretary  amends  the 
regulations  governing  discretionary 
grants  that  may  be  made  under  the 
Chapter  1— Migrant  Education 
Coordination  Program  for  State 
Educational  Agencies  (SEAs).  Thuse 
amendments  are  needed  to  implement 
section  1203  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  Title  I  of  the  Augustus  F 
Hawkms-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  {Pub.  L  100-297| 
These  regulations  implement  the 
provision  of  that  statute  thai  permits 
discretionary  grants,  in  addition  to 
contracts,  for  the  purpose  of  improving 
interstate  and  intrastate  cocriimation  of 
migrant  education  programs 
KFracnvf  DATt  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjuurnmer.ts.  If 
>ou  want  to  know  the  effective  date  nf 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  he  piihlisheci  in  the 
Federal  Re^ster 

FOU  FUHTXER  INFOHMATION  CONTACT. 
Mr  loseph  P.  Bertoglio.  Office  of 
Migrant  Education,  Office  of  F.lemcntdrv 
and  Secondary  Education.  I'  S 
Department  of  Education,  400  Maryl.uid 
Avenue  SW  ,  Room  2145,  FOB  =-6, 
Washington.  DC  zn202-«135.  Telephone 
No.  (202)  732-47,58. 

8UP»>U£MEMTARV  INFORMATtON:  In  Title  I 
of  the  Augustus  F,  Hawkin.s-Robert  T 
Stafford  Elementary  and  Secondary 
School  Improvement  .-Xmendments  of 
1968  (Pub  L  10O-2M71,  Con^-ess 
,i:r.t  nded  'he  mij^rant  educahon  prosr.ni 
by  enacting  a  new  Chapter  1   Piirt  D 
S'.bpart  1,   'Program'-  for  Mmr-itory 
Children  '  within  Title  1  of  the 
Llementary  and  Secondary  Educ.itnu', 
Act  of  1965.  These  proposed  final 
regulations  amend  regulations  publishtn 
in  the  Federal  Register  on  July  29,  1983 
as  34  CFR  Part  205,  which  implemented 
the  provisions  for  coordination  of 
migrant  education  activities  f.(jnl<iincd 
in  section  143  of  Title  1  of  the 
Elementary  and  Secondary  Fducition 
Act  of  ISfco.  At  that  time,  section  143 


authorized  grants  or  contracts  to  be 
issued  to  undertake  coordination 
activities.  Pub  L.  99-1.59.  enacted 
November  22.  1985,  rescinded  the 
Departments  authority  to  issue  grants 
and  limited  coordination  activities  to 
those  undertaken  by  contracts 
However,  section  1203(a)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  reinstates  the 
Department  s  authority  to  support 
coordination  activities  through  grants  or 
ccmtracts. 

These  regulations  amend  the  existing 
,34  CFR  Part  205  to  implement  the 
following  technical  amendments  that 
now  govern  grants  made  under  the 
program. 

•  The  reference  to  applicable 
definitions  in  J  205  4  is  changed  to 
rtfflect  the  inclusion  of  all  applicable 
lif  finittons  in  §  201  3, 

•  The  reference  to  tne  Kducation 
Department  General  Administrative 
Regulations  in  5  205.3  is  changed  to 
include  those  sef  tions  that  are  presently 
dpphrat'le 

•  '~cLt!on  ZCi'i  U)  is  amended  to 

■  ndiL.ite  that  grants  may  be  awarded  for 
up  to  throe  years 

•  Citations  of  authority  have  been 
iipiiated  to  reflect  the  new  statute. 

The  statute  makes  two  other  changes 
i;i  She  way  the  Chapter  1— Migrant 
F,du(  ation  Coordination  Program  for 
SF.As  will  operate.  First,  in  authorizing 
the  Secretary  to  award  grants  or 
contracts  to  support  coordination 
activities,  section  1203(a)(1)  of  the  Act 
directs  the  Secretary  bcjth  to  consult 
with  the  States  and  to  obtain  iheir 
approval.  In  addition,  section  1203(a)13| 
of  the  statute  specifically  directs  the 
Secretary  to  award  grants  or  contracts 
to  develop  and  establush  a  national 
program  of  credit  exchange  and  accrual 
for  migrant  students.  While  the 
Secretary  intends  to  implement  the  first 
provision  through  discussions  with  the 
National  Association  of  State  Directors 
of  Migrant  Education,  and  the  credit 
exchange  and  accrual  program  through 
the  established  Chapter  l— Migrant 
Education  Coordination  Program  for 
SFAs,  the  Secretary  has  determined  that 
neither  provision  re(;ui'"es  rulemat<ing. 

Waiver  of  Notice  of  Proposed 

Rulemaking 

In  accordance  with  section 
431(b){2)(A)  of  the  General  Education 
I      l>rovi8ions  Act  (20  U  S  C.  1232(b)(21(All 
and  the  Administrative  Procedure  Act,  5 
ISC.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  These  amendments  merely 
incorporate  updated  references  and 
authority  citations  and,  m  §  205.10, 


indicate  that  grants  will  be  awarded  in 
consultation  with  and  with  the  approval 
of  the  Stales  for  up  to  three  years. 
Because  all  of  these  changes  are 
statutorily  required,  public  comment 
could  have  no  effect  on  these  changes. 
The  Secretary  has  determined  under  5 
U.S.C.  553{b)(B)  that  publication  of  a 
proposed  rule  is  unnecessary  and 
contrary  to  the  public  interest. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 
Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

These  regulations  contain  only 
technical  amendments  and  would  not 
have  a  significant  impact  on  these 
entities. 
Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  205 

Coordination,  Education,  Education 
for  the  disadvantaged.  Elementary  and 
secondary  education.  Grant  programs- 
education,  Migratory  children.  Migrant 
workers.  State  education  agencies. 

Dated:  April  20. 1989. 
iCaiHlog  uf  Federal  Domestic  Assistance 
Number  B4.144  Migrant  Education  Interstate 
nnd  Intrastate  Cnordinatinn  Prngram) 
Lauro  F.  Cavazos. 
Socrf'tary  of  Education. 

The  Secretary  amends  Part  205  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows; 


PART  205— {AMENDED] 

1.  The  title  for  Part  205  is  revised  to 
read  as  follows' 

PART  205-CHAPTER  1 -MIGRANT 
EDUCATION  COORDINATION 
PROGRAM  FOR  STATE  EDUCATIONAL 
AGENCIES 

~  2.  The  authority  citation  for  Part  205  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  27^3  unless  iitherwise 
noted. 

§205.1    [Amendedl 

3.  Section  205.1  is  amended  by 
removing  the  words  "The  Migrant 
Education  Interstate  and  Intrastate 
Coordination  Program"  and  adding,  in 
their  place,  the  words  "Chapter  1  — 
Migrant  Education  Coordination 
Program  for  Stale  Educational 
Agencies",  and  revising  the  authority 
citation  to  read  as  follows: 

(Authonty:  20  U.S.C.  2733) 
§205.2    [Amertdedl 

4.  The  authority  citation  for  §  205.2  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  2783) 

5.  Section  205.3  is  revised  to  read  as 
follows: 

§  205.3    Regulations  that  apply. 

The  following  regulations  apply  to  this 
program: 


(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  .34  CFT^  Part  75  (Direct 
Gran;  Programs;.  Part  77  (Definitions 
that  -Apply  to  Department  Regulations). 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  Part  80  (Uniform 
.Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(b)  The  regulations  in  this  Part  205. 
(Authority:  20  V  SC  2^83) 

§205.4    (Amended! 

6.  Section  205,4  is  amended  by 
removing  "204"  and  adding,  in  its  place. 

"201" 

7  The  authority  citation  for  §  205.4  is 
revised  to  read  as  follows: 

(Authority  20  U.S.C,  C-'fi.Ti 

§205.5    (Amended! 

8,  The  authority  citation  for  S  2iJ5.5  is 
revised  to  read  as  follows: 

(Authority:  20  use,  278.1) 

§205.10    (Amendedl 

9.  Section  205.10  is  amended  by 

adding  after  the  word  "grants"  the 
words  "for  a  period  not  to  exceed  three 
years"  and  revising  the  authority 

citation  to  read  as  follows;: 


(Authority:  20  U.S.C.  2783) 

■;  ?05  ?0     I  Amendeo 

10.  The  authority  citation  for  $  205.20 
is  revised  to  read  as  follows: 

lAuthoritv;  20  U.S.C  2783) 

§20i)2i     lAmenaedi 

11.  The  authority  citation  for  S  205^1 
is  revised  to  read  as  follows: 

(Authority:  20  US.C.  2783) 
5  205.2?    'Amended] 

12.  i  r.L  .._::;i,;.;y  citation  for  {  205.22 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  2783) 

?  JOS  30     :  Amended 

Ij.  The  authority  citation  for  $  205.30 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  2783) 

??0&3l     ;  Amended 

14.  The  authority  citation  for  S  205.31 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C  2783) 

§  205.32    I  AmefxJeo  ; 

15.  The  authority  citation  for  §  205.32 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C  2783) 
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DEPARTiyiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Otfic«  Of  Human  Devetopment 
Services 

(Progrmm  AnrKHiocemefit  No.  13612-9011 

Adminlstntion  for  Native  Americans; 
Avaiiability  of  Financial  Assistance 

agency:  Administration  for  Native 
Americans  (ANA).  Office  of  Human 
Development  Services  (OHDS) 
action:  Announcement  of  availability  o' 
competitive  financial  assistance  for 
American  Indian.  Native  Hawaiian,  and 
Native  American  Pacific  Islanders  social 
and  economic  development  proiects. 

SUMMARY-.  The  Administration  for 
Native  Americans  announces  the 
anticipated  availability  of  fiscal  year 
1990  funds  for  social  and  economic 
development  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  strengthen  the  self-sufficiency  of 
Native  American  tribes  and 
organizations  through  the  support  of 
both  social  and  economic  development 
projects  and  the  strengthening  of  local 
governance  capabilities. 
DATES:  The  closing  dates  for  receipt  of 
applications  are  October  6.  1989, 
February  2. 1990,  and  May  18.  1990. 
FO«  FURTHER  INFORMATION  CONTACT 
Lucille  Dawson  (202)  245-7727  or  Sharon 
McCully  (202)  245-7714.  Administration 
for  Native  Americans.  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services,  200 
Independence  Avenue  SW  ,  338F 
Washington.  DC  20201-0001 
SUPPLEMENTARY  INFORMATION: 

A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  financial 
assistance  to  promote  self-sufficiency 
for  Indian  Tribes  and  American  Indian. 
Native  Hawaiian,  and  Native  American 
Pacific  Islanders'  groups  through  support 
of  local  governance,  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803(a)  of 
the  Native  American  Programs  Act  of 
1974.  as  amended.  Pub.  L  93-644,  88 
Stat.  2324.  42  U.S.C,  2991b 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  ANA  under  the 
Native  Amencan  Program.s  Act  (the  Act) 
is  to  promote  social  and  economic  self- 
sufficiency  for  Amencan  Indians, 
Alaska  Natives,  fslative  Hawaiians  and 


Native  American  Pacific  Islanders 
(.\mencan  Samoan  Natives  and 
indigenous  peoples  of  Guam  and  the 
Commonwealth  of  the  .Northern  Mariana 
Islands  |.  For  the  purposes  of  this 
program  announcement,  the  term 
"Native  .'\merican  "  will  be  used  to 
include  all  eligible  groups  under  the  Act 
except  for  Alaskan  Native  groups,  ANA 
will  publish  a  separate  Fiscal  Year  1990 
program  announcement  for  Alaskan 
Native  applicants. 

.\S.\  believes  that  responsibility  for 
achieving  self-sufficiency  rests  with  the 
governing  bodies  of  Indian  tribes  and  in 
the  leadership  of  Native  American 
groups.  The  development  of  self- 
sufficiency  requires  strengthening 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  well-being  of  individuals, 
families  and  communities 

Achievement  of  selfsufficiency  is 
based  on  the  community  s  ability  to 
plan,  organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  A.NA  bases  its 
program  and  policy  initiatives  on  the 
following  three  program  goals: 

(1)  Governance:  to  assist  tribal 
governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources; 

(2!  Economic  Development:  to  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
whicn  will  provide  )obs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services: 

(3)  Social  Development;  to  support 
local  access  to,  control  of  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community 

To  accomplish  these  goals.  .^NA 
supports  tribal  governments  and  other 
Native  Amencan  organizations  in  the 
development  and  implementation  of 
community-based,  long-term  governance 
and  social  and  economic  development 
strategies  (BEDS)  aimed  at  promoting 
the  self-sufficiency  of  their  own 
communities.  This  approach  is  based  on 
two  fundamental  pnnciples; 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 
achieving  those  goals;  the  unique  mix  of 
socio-economic,  political,  and  cultural 
factors  involved  in  each  community 
makes  such  self-determination 
necessary;  the  local  community  is  in  the 


best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  in 
deciding  on  long-term  strategies  and 
programs; 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  one 
area  should  be  balanced  with 
development  in  the  other  in  order  to 
enhance  self-sufficiency.  Without  a 
careful  balance  of  the  two,  the 
community's  development  efforts  may 
be  jeopardized.  Expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
economic  development,  may  lead  to 
greater  dependency.  Conversely, 
inadequate  social  services  can  seriously 
impede  productivity  and  economic 
development. 

B.  Proposed  Projects  to  be  Funded 

The  fundamental  task  which  Native 
Amencan  communities  face  is 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources,  and  cultural 
values.  ANA  is  interested  in  assisting 
local  communities  in  the  implementation 
of  projects  that  are  a  part  of  long-range 
strategies  to  achieve  social  and 
economic  self-sufficiency.  ANA  expects 
its  applicants  to  have  undertaken  a  long- 
range  planning  process  that  addresses 
the  community's  development  and 
encourages  social  and  economic  growth 
for  the  community.  Such  long-range 
planning  must  consider  the  maximum 
use  of  available  resources,  directing 
those  resources  at  opportunities  and 
addressing  issues  that  hinder  progress 

ANA  encourages  applicants  to 
consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

All  projects  funded  by  ANA  must  be 
completed,  self-sustaining  or  supported 
with  other  than  ANA  funds  at  the  end  of 
the  project  period.  ANA's  funding  of 
specific  projects  is  not  for  those 
programs  which  operate  indefinitply  or 
have  need  for  ANA  funding  on  a 
recurring  basis. 

Goal  1:  Governance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  economic 
development  of  Indian  tribes  and  Native 
American  groups.  Efforts  to  achieve 
effective  governance  include:  (1) 
Strengthening  the  effectiveness  of  tribal 
governments;  (2)  increasing  the  ability  of 
tribes  and  Native  American  groups  and 
organizations  to  plan,  develop,  and 
administer  a  comprehensive  program 


supportive  of  community  social  and 
economic  self-sufficiency;  and  (3) 
increasing  awareness  of  the  legal  rights 
and  benefits  to  which  Native  Americans 
are  entitled,  either  by  virtue  of  treaties. 
the  Federal  trust  relationship,  legislative 
^  authority,  or  as  citizens  of  a  particular 
state  or  of  the  United  States. 

Under  the  governance  goal,  ANA 
strongly  encourages  tribal  councils  and 
other  governing  bodies  to  strengthen 
and  streamline  their  institutional 
management  in  order  to  develop  and 
implement  social  and  economic 
development  strategies  and  to  improve 
the  day-to-day  management  of 
programs.  By  improving  such 
capabilities.  Indian  Tribes  and  .Native 
American  groups  can  better  define  and 
achieve  the  goals  of  their  people  and 
promote  greater  efficiency  and 
effectiveness  in  the  use  of  available 
resources. 

Goal  2:  Economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy  characterized  by 
widespread  distribution  of  economic 
resources,  services,  and  benefits; 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  community;  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  with  social 
development. 

Goal  3:  Social  Developuunt  is  the 
mobilization  and  management  of 
resources  for  the  social  benefit  of 
community  members,  and  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of  access  to.  and  local 
control  over  the  institutions  that  protect 
the  health  and  welfare  of  individuals 
and  families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance.  ANA  supports  tribal 
governments'  and  other  Native 
American  organizations'  efforts  to 
achieve  coordinated  and  balanced 
development  and  implementation  of 
social  and  economic  development 
strategies.  These  interrelated  strategies 
should  coordinate  and  direct  all 
resources  (Federal  and  non-Federal) 
toward  locally  determined  priorities, 
and  affect  the  community  and  its 
members  in  ways  that  promote  greater 
economic  and  social  selfsufficiency.  In 
addition,  these  combined  strategies 
should  provide  an  independent  source  of 
revenue  to  the  community  which  will 
assist  the  applicant  in  decreasing 
dependency  on  public  funds 


C.  Eligible  Applicants 

Current  ANA  grantees  (with  the 
exception  of  Alaskan  Native  grantees) 
whose  project  penod  terminates  in 
Fiscal  Year  1990  (October  1, 1989- 
September  30,  1990)  are  eligible  to  apply 
for  a  grant  award  under  this  program 
announcement.  (The  Project  Period  is 
noted  in  Block  9  of  the    Financial 
Assistance  Award'.) 

Additionally,  the  following 
organizations  art  eligible  to  apply 
provided  they  are  not  current  ANA 
grantees: 

•  Federally  recognized  Indian  Tribes: 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States  Funding  for  Native  American 
Pacific  Islanders  projects  is  subject  to 
the  availability  of  specifir 
appropnations  during  FY  1990. 

This  program  announcement  does  not 
apply  to  current  grantees  with  multi- 
year  projects  when  applying  for 
continuation  funding  for  their  second  or 
third  budget  penods. 

Alaska  Native  applicants  are  not 
eligible  under  this  program 
announcement  because  a  separate  - 
procram  announcement  for  Fiscal  Year 
1990  funding  will  be  published 
specifically  for  Alaska  Native 
applit;ants. 

D.  Available  Funds 

Approximately  $10  million  of  financial 
assistance  is  available  under  this 
program  announcement  for  American 
Indian  and  Native  Hawaiian  projects. 
This  ptogram  announcement  is  being 
issued  in  anticipation  of  appropriation 
of  the  necessary  funds  and  is  contingent 
upon  that  appropriation. 

Up  to  $500,000  is  available  under  this 
announcement  for  Native  American 
Pacific  Islanders  projects,  subject  to  the 
avdildbility  of  FY  1990  specific 
appropriations,  as  provided  for  in 
section  816(c)  of  the  Act.  as  amended. 

Each  tribe  or  Native  American 
organization  is  eligible  to  receive  no 


more  than  one  grant  award  under  ihts 
announcement. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  one  extending  more  than  12 
months,  affords  grantees  the  opportunity 
to  undertake  more  complex  and  in-depth 
projects  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  However, 
applicants  should  note  that  a  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  It  is  not  a  series  of  unrelated 
projects  presented  in  chronological 
order  over  a  three  year  period.  Funding 
after  the  first  budget  period  of  a  multi- 
year  project  is  non-competitive. 

The  budget  period  for  each  multi-year 
project  grant  will  be  12  months.  The 
non-competitive  funding  for  the  second 
and  third  years  will  depend  upon  the 
grantees  progress  in  achieving  the 
objectives  of  the  project  according  to  the 
approved  work  plan,  the  availability  of 
Federal  funds,  and  compliance  with 
apphcable  statutory,  regulatory  and 
grant  requirements. 

F,  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  in-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  Application  Kit. 
An  itemized  budget  detailing  the 
applicant's  non-Federal  share  and  its 
source  must  be  included  in  the 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with 
§  1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

G.  Intergoveramental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  ApplicatioD  Process 

Availability  of  Application  Forms 

-    In  order  to  be  considered  for  a  giant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  may  be 
obtained  from:  Edith  Clark. 
Administration  for  Native  Americans. 
Office  of  Human  Development  Services. 
DHHS,  Room  344F,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
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Attention:  No',  13612-901.  (202)  24,>-7-"iO 

Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application  including  all 
aitachments.  must  be  hand  delivered  or 
mailed  to:  Department  of  Health  and 
Human  Services,  Office  of  Human 
Development  Services.  Discretionary 
Grants  Management  Branch.  Hubert  H 
Humphrey  Building,  Room  345F,  200 
Independence  Avenue  SW.. 
Washington,  DC  20201-0001.  Attention 
ANA  13612-901. 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tnbe  or  organization  and  to 
assume  the  applicants  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determinaton  by 

ANA. 

•  Complete  applications  that  contorn-. 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  aaamst  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  final  funding  decisions. 

•  The  Commissioner  3  decision  also 
takes  into  account  the  comments  of  the 
ANA  staff.  State  and  Federal  agencies 
having  performance  related  information. 
and  other  interested  parties, 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  .and 
regulatory  requirements,  this  Prngram 
Announcement,  and  the  availability  of 

funds. 

•  After  the  Commissioner  has  made 

decisions  on  all  applications, 
unsuccessful  applicants  w.ll  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  .-\wfi-d 
IF.AA).  The  award  will  state  the  amount 
of  Federal  funds  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 


award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  reqvirement. 

I.  Review  Process  and  Criteria 

.Applications  submitted  in  a  timely 
miinner  under  this  program 
announcement  will  undergo  a  pre- 
review  to  de'ermine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  FJigible  Applicant 
Section  of  this  announcement; 

•  That  the  application  proposes 
pr'.j)ect  obiectives  which  are  responsive 
to  the  Program  Announcement,  and. 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
pane!  to  undertake  an  in-depth 
evaluation.  All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  .Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  five  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project  and  to  determine 
its  likelihood  of  success,  A  proposed 
project  should  reflect  the  purposes  of 
ANA'S  SEDS  philosophy  and  program 
goals  (as  described  under  Introduction 
and  Program  fhirpose  of  this 
announcement )  and  increase  the 
probability  of  greater  self-sufficiency  for 
a  specific  tribe  or  Native  American 
community.  The  five  program.matic  and 
management  criteria  are  closely  related 
to  each  other  and  are  considered  in 
judging  the  overall  quality  of  an 
application.  Points  will  be  given  only  to 
applications  which  are  responsive  to 
this  announcement  and  these  criteria 
The  five  evaluation  criteria  are: 

(1)  Long-Range  Goals  and  Available 
Resources  (15  points) 

[a]  The  application  presents  lung- 
range  goals,  within  the  context  of  the 
community's  comprehensive  social  and 
economic  development  goals,  which  the 
proposed  project  addresses.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary.) 

(b)  Available  resources  (other  than 
ANA)  which  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  Points) 

Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  included.  Position 
descriptions  specifically  descnbe  the  job 
and  are  clearly  related  to  the  project. 
Resumes  indicate  that  the  proposed  staff 


are  qualified  to  carry  out  the  project 
activities.  Either  a  position  description 
or  a  resumed  set  forth  the  qualifications 
that  the  applicant  believes  are 
necessary  for  overall  quality 
management, 

(3/  Project  Objectives.  Approach  and 
Activities  (45  Points) 

The  application  proposes  specific 
project  objectives  and  activities.  The 
Objective  Work  Plan  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
these  objectives  and  activities: 

•  Are  measurable  and  quantifiable; 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
governance  and  for  social  and  economic 
development; 

•  Clearly  address  the  community's 
long-range  goals; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  objective  and 
major  activities  under  each  objective 
Will  be  accomplished;  and 

•  Specify  who  will  conduct  the 
activities  under  each  objective. 

14)  Results  or  Benefits  Expected  (20 

Points) 

The  proposed  project  will  result  in 
specific,  measurable  outcomes  for  each 
objective  which  will  clearly  contribute 
to  the  overall  development  of  the 
community  and  its  members.  The 
specific  information  provided  on 
expected  outcomes  for  each  objective  is 
the  basis  upon  which  the  outcomes  can 
be  evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  Points) 

There  is  a  budget  for  each  budget 
period  requested.  The  budget  fully 
explains  and  justifies  the  line  items  in 
the  budget  categories  in  Section  B  of  the 
Budget  Information.  Sufficient  detail  is 
included  to  facilitate  determination  of 
allowability  and  relevance  to  the 
project.  The  funds  requested  are 
commensurate  with  the  scope  of  the 
project.  For  business  development 
projects,  the  proposal  has  demonstrated 
that  the  expected  return  on  the  funds 
used  to  develop  the  project  provides  a 
reasonable  profit  within  a  future 
specified  time  frame. 

J.  Guidance  to  Applicants 

The  following  points  are  provided  to 
assist  applicants  in  developing  a 
competitive  application. 
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fl)  Pwgram  Guidance 

•  ANA  reviewers  of  apphcations 
have  indicated  they  are  better  able  to 
judge  the  feasibility  and  practicality  of  a 
proposed  economic  devebpment  project 
when  the  applicant  has  utilized  a 
business  plan  to  discuss  the  project, 
ANA  has  included  sample  business 
plans  in  the  application  kit.  It  is  strongly 
suggested  that  an  applicant  use  these  as 
a  guide  in  the  development  of  an 
application.  The  more  information  given 
a  review  panel  on  a  proposed  business 
project,  the  better  able  it  is  to  evaluate 
the  potential  for  success. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  projects  presenting  the 
strongest  prospects  for  fulfilhng  a 
community's  governance,  social  or 
economic  development. 

•  In  discussing  the  problems  of  the 
community  being  addressed  in  the 
application,  sufficient  background  and/ 
or  history  of  the  community  concerning 
these  problems  should  be  inchided  so 
that  the  suitability  of  the  proposed 
project  will  be  understood  by  reviewers. 

•  The  project  proposal  must  dearly 
identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community. 

•  In  the  ANA  Program  Narrative, 
section  A  of  the  application  package. 
Resources  A  vailable  to  the  Proposed 
Project,  the  applicant  should  address 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant  and  any 
restrictions  on  the  use  of  those 
settlements.  The  specific  reasons  for 
seeking  ANA  funds  must  be  explained 
when  the  applicant  appears  to  have 
other  resources  to  support  the  proposed 
project  and  chooses  not  to  use  them, 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  should  be  used 
to  provide  support  for  the  feasibility  of 
the  project. 

(2)  Technical  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  Applicants  are  encouraged  to  have 
somf-one  other  than  the  author  apply  the 


evaluation  criteria  and  score  the 
application  prior  to  its  submission  in 
order  to  gain  a  tietler  sense  of  the 
application's  quality  and  potential 
competitiveness. 

•  There  is  no  maximum  t>f  minimum 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  ANA  will  not  fund  essentially 
identical  pri>jects  serving  the  same 
constituency. 

•  ANA  will  accept  only  one 
application  from  any  one  applicant.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  a  Federally 
recognized  tribe  must  be  from  the 
governing  body. 

•  The  Cover  page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application. 

•  The  Approach  page  (Section  B  of 
the  ANA  Program  Narrative)  for  each 
objective  proposed  should  be  of 
sufficient  detail  to  become  a  daily  or 
weekly  staff  guide  or  responsibilities 
should  the  applicant  be  funded. 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income,  .\  decision  will 
be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CVR  Part  74  and  Part 
92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  ai  tivit:es 
Separate  Objective  Work  Plans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
descriiie  the  results  to  be  achieved  by 
the  end  of  each  budget  period  of  the 
total  project  period. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424.  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  s  contents  propose  one 
length  of  project  period  and  the  Form 
424  specify  a  conflicting  length  of  project 
period.  ANA  will  consider  the  project 


period  specified  on  the  Form  424  as 
governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  tvn\ 
Budget  Period,  not  the  entire  project 
period. 

(3)  Projects  or  Activities  That  Geaervlly 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizationa  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 

'consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Feasibility  studies,  business  plans, 
marketing  plans  or  written  matemis 
such  as  manuals  that  are  not  an 
essential  part  of  the  applicant's  loag- 
range  development  plan.  ANA  is  not 
interested  in  funding  "wish  lists"  of 
busir^ss  possibilities.  ANA  expects 
evidence  of  solid  investment  of  time  and 
thought  on  the  part  of  the  applicant  to 
any  development  of  business  plans,  etc. 

•  Creation  of  social  service  programs 
or  expansion  or  continuation  of  existing 
social  service  delivery  programs, 

•  Core  administrative  functions  or 
other  activities  that  essentially  support 
the  applicants  administrative  functions, 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance.  Economic 
Development.  Social  Development). 

•  Project  plans  or  strategies  that  do 
not  meet  the  needs  of  the  local 
community. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  in  regard  to  support 
from  and  roles  of  member  tribes. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
appropriate  and  available  for  the 
proposed  activity. 

•  Activities  that  will  not  be 
completed  by  the  end  of  the  project 
period;  or 

•  Activities  that  will  not  be  self- 
sustaining  at  the  end  of  the  project 
period;  or 

•  Projects  that  will  not  be  supported 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

•  Lack  of  demonstrated  coordination 
with  non-ANA  resources. 

•  Lack  of  a  justification  or 
explanation  for  requesting  ANA  funds, 
or  a  lack  of  discussion  of  other 
resources  and  revenues  for  use  in  the 
project. 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
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Ch.3,  E.).  „  .     , 

ANA  will  criticilly  {■\j:a,.,r 
applications  within  which  thr 
acquisition  of  ma)or  capital  equit  nitTii 
(whether  oil  rigs  or  con^.puters  word 
procfssms  equipment),  franchises  or  '.n: 
payment  of  management  fees  are  niaior 
components  of  the  Federal  share. >f  the 

budget.  Dunng  negotiation,  su'  h 
expenditures  may  he  deleted  frt'T.  thi' 
budget  of  an  otherwise  apf  rv\  *■(- 
application.  , 

ANA  will  also  critically  evaluate 
projects  reOecting  heavy  reliance  on  use 
of  outside  consultants,  especially  w-ei>> 
consultants  have  prepared  the 
application  and  have  provided  a  ^au.r 
role  for  themselves  m  the  prrpcised 
project. 
K.  Paperwork  Reduction  Act  of  I960 

Under  the  Paperv.'ork  Reduc'u.n  Ac  t 
of  1980.  Pub.  L.  96-511,  the  Depar'ment 
,s  required  to  submit  to  the  Office  oi 
Management  and  Budget  (OMBS  tor 
review  and  approval  any  reporting  and 
recordkeeping  requirements  m 
rt'gulations  including  progran; 
announcem.ents-  This  program 
announcement  does  n-t  contain 


'n'c-rna'ion  (ui!e<'!iiin  requirements 
bevnnd  th'ise  nppmvfd  f.>r  ANA  grant 
apphcati.--'.-i--rM.PHrlV  narrative 

'iv  OMR 

L.  Due  Date  for  Receipt  of  Applications 

The  closuiH  dates  fi)r  .ippiK  utions 
submitted  inr.spnns.  to  ims  program 

;.n,..r-'.--''n'=.r..  October  6,  1989, 

M   Receipt  of  Applications 

Applic.'.'i.jn^  n.usi  t  ,,n'  ,  ,"  ...i.-m 
delivered  or  mdiied 

Dradiinf'S  Applications  mailed 
■niough  the  l."  S  Postal  Service  or  a 
ccn-ricrc^a!  dehverv  service  shall  be 
consich-cd  as  T.eetmyar^at.ncunced 
deadline  if  the \  a;c  eithc^  _ 

ill  Receded  on  or  lieft.ire  the  deadline 
:,:,,';,.  at  the  address  specified  in  'he 
-\'!'u.i.<ition  Sutiniission  Section,  or 

''^  si-nt  :'ii  or  iH'iui-e  the  deadline  date 
and  re.  < 'v. 'd  i;i  tin.e  for  the  ANA 
independent  review,  (Applicants  are 


cautioned  to  r.'quest  a  legibly  dated 
receipt  from  a  commercial  earner  or  I   b, 
Po8tal  Service  or  a  legible  postmark 
date  from  the  U.S.  Postal  Serv.ce 
Private  metered  postmarks  shall  not  (je 
acceptable  as  proof  of  timely  mailing ) 


Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications  and  will  be  returned  to 
the  applicant.  ANA  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  ANA  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  distribution  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

iCalal'ig  of  Federal  Domestic  Assistant 
Program  Number  13.612  Native  Amcru  .m 
Programs) 

Date  April  13,  19B9. 
Dominic  J.  Mastrapasqua. 
■U-tins  Commissioner.  Administration  for 
SaHye. -Americans. 

Approved   .-Xpril::.   1W9 
Donna  N.  Givens. 

.ic/.'/.'i,'  .-Iss/.sfafif  Secretary- for  Human 
DevclopnicntSeniLPS- 
\m  Doc  89-10987  Filed  5-ft-«9.  H;4o  am) 
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DEPARTiyiENT  OF  TRANSPORTATION 

UrtMn  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
OtMigations 

agency:  Urban  Mass  Transportation 
Administration  (UNfTA).  DOT. 
action:  Notice. 


summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1989.  Pub.  L.  100- 
4v57.  signed  into  law  by  President 
Reagan  on  September  30,  1988, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 


Administration  to  publish  an 
announcement  in  the  Federal  Register 

each  time  a  grant  is  obligated  pursuant 
to  sections  3  and  9  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
tr<insit  property  receiving  each  grant. 

This  notice  provides  the  information 
;>s  required  by  stdtiite 
FOR  FURTHER  INFORMATION  CONTACT; 
Edward  R  Fleischman.  Chief,  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management.  4<.XJ  Seventh  Street. 

SecTO«  3  Grants 


SW.,  Room  9305.  Washington,  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transil  ^'Otf»"1y 


Gfant 
Numoef 


Gram  Amount 


Obligation 
Date 


Santa  Rosa  County  FL  Milton.  Ft. -.. 

MetropoWan  Dade  County  Miami,  Fl  , 

JacKSonvKie  Transoonatwn  AuitiofrtY  Jacksorviiw.  FL 

MasaacfKjsetts  Bay  Transportation  Autnonry  Boston.  MA „„„ — 

Massacnuaetts  Say  Transportation  Autnonty  Boston  MA _ _ 

Oty  ot  Charlotte,  Cnariotte  NO 

Souttwastem  PennsyVarwa  Transportation  Autrxyity  PtiilaOeionia  PA. 
Soot^©astem  Pennsylvania  Transportation  Authonty  Ptntadeipn^  PA. 
Tidewater  Transportation  Distncl  Commission,  ^4ortolK.  wa 

Houston  Metropotrtan  Transit  Aotnonty  Houston  TX 

Houston  MetropoWan  Transit  Autronty  Houston  TX 

Greene  County  Greene  County  New  Vofli 


FL-03-0102 
FL-03-0085 

„ FL-03-0101 

MA-03-0154 
MA-03-0155 
...  NC-03-0023 
...  PA-03-0196 
...  PA-03-0203 
...  VA-03-0041 
...  TX-03-0127 
...  TX-03-0126 
..]  NY -03-0248 


$31,998 

115.500,000 

3.984.750 

6,318,750 

10,256.250 

12.270,000 

3,750,000 

6,262.500 

9.450 

52.500 

400.000 

496.000 


03-10-89 
03-23-89 
04-01 -89 
02-27-89 
02-27-89 
03-30-89 
02-27-89 
02-27-89 
02-27-89 
03-09-89 
03-20-89 
04-21 -89 


Section  9  Grants 


Transit  Property 


Grant  Number      j  Grant  Amount   ,      °''^fg'°" 


City  o<  Ancrxxage,  Ancnorage  Ak  

Tuscaloosa  County  ParXing  and  Transit  Authority.  Tuscaloosa.  AL. 

Oty  of  Mootgomery  Montgofnen)*   AL  

Pine  Blutt  Trarisit  Company.  Pine  Blutl,  AR  

Crty  o(  Little  RocK.  Utile  Rort.  AR  ...„_______. 

Central  Arkansas  "Transit  Authority  Little  Rocti,  AR 

City  o(  Phoenin,  Pfxienx.  AZ    -  — „__.„ 

Metropolitan  Transit  Oevelooment  Board.  Sar  [>ec|o  CA 

Riverside  Transit  Agency,  San  Bemafdno-Rwerside  CA — 

Riverside  Transit  Agency  San  Bernardino-Rive'Side.  CA 

City  Corona,  LOS  Angetes.  CA - ~ 

Ornnitrans,  San  BemarOmo,  CA.. 


tcing  Beacn, 
CA 


CA... 


StocKion  Metropoittan  Transit  D'Stnct  Slocfcton  CA 

Long  Beach  PuWtc  Transportation  Company.  Los  Angeies- 

Mctropoiitan  Transit  Commission.  San  Francisco— Oakland 

Sorx>ma  County  Santa  Rosa.  CA        ,  ,        .  

San  Francisco  Bay  Area  Rapid  Transit  District,  San  Frgnoscc— Oakland.  CA.. 

Metropolitan  Transit  Oevelooment  Board,  Sar  Diego,  CA  

Gotden  Gate  Bndge  Higt>way  and  Transportation  District  San  Francisco,  CA.. 

Southern  Cantornia  Rapid  transit  District,  Los  Ange.es  C*     

Montferey-Salinas  Transit  Monterey  CA        _ 

Santa  Rosa.  Santa  Rosa.  CA  ~. — 

Orange  County  'ransrt  District  Los  Angeles,  CA 

Oty  o<  Fairtield  Fairfield.  CA „ 

City  o*  Gardena,  Los  Angeies,  CA -. ~ 

North  County  Transit  Dislnct.  San  Diego,  CA 


....\ 


Central  Contra  Costa  Transit  AuthorTy,  San  Francisco.  CA 

Golden  Emp<e  Transit  Distnct.  Bakersfield.  CA ■■ 

V04C  Counr/  Sacramento,  CA  

Santa  Cruz  Metropolitan  Transit  DistncL  Santa  Cnjz.  CA 

Alameda-Contra  Cosla  County  Transit  Oisinci  Sar  Franosco^Oakland.  CA 

Santa  Bartsara  Metropolitan  '^ransit  District.  Santa  Sart>ara  CA 

Denver  Regional  Transport.a'ion  Distr  ct.  Denver   CO  , - 

Oty  ot  Fort  Collins  Fort  Colims  CO  - ~ ™- 

City  ol  Colorado  Springs.  Colorado  Springs,  CO — __...... — — 


1 


AK-90-X006 

AL-90-X027-02 

AL-90-X039-01 

Afl-90-X016 

AR-9O-X017 

AR-90-X018 

AZ-90-X022 

CA-90-X 110-03 

CA-90-X31 1 

CA-90-X312 

GA-90-X314 

CA-90-X317 

CA-90-X318 

CA-90-X319 

CA-90-X321 

CA-90-X323 

CA-90-X325 

CA-90-X327 

CA-90-X328 

CA-90-X329 

CA-90-X331 

CA-90-X332 

CA-90-X334 

CA-90-X337 

CA-90-X340 

CA-90-X341 

CA-90-X342 

CA-90-X343 

CA-90-X345 

CA-90-X347 

CA-90-X348 

CA-90-X349 

CO-90-X045 

CO-90-X046 

CO-90-X047 


S841.000  ; 

72.310 
216.036  , 

349.432  I 

250.000 
1,543,339  [ 
7.134,766  I 
3,000,000 

386,846 

1,986,552 

98,000 

6.160.081 

1.407.000 

656.000 
2.800,000 

324.000 

3.647.200 

11.525,636 

8.050.332 

86.855.850 

3,397.587 

883.690 
15,087.790 

294,551  I 

160.800 
4,846.331  ! 
2.494.265 
2,457.321 

166,938 

669.734 

16.637,507 

1.701.846 

15,590.414 

823.980 
1.626.300 


03/31/89 
03/30/89 
03/31/89 
03/29/89 
03/29/89 
03/30 '89 
(') 
(•) 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/30/89 
03/29/89 
03/31/89 
03/31/89 
(') 
03/31/89 
03/29/89 
03/31/89 
03/31/89 
03/30/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
04/14/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/30/89 
03/30/89 


Section  9  Grants— Continued 


Transit  Property 


Ctty  o(  Pueblo,  Pueblo  CO        

Connecticut  Department  of  Transportation.  Hartford.  CT 

Greater  New  Haven  Transit  District.  New  Haven,  CT  

Conr>ecticut  Department  of  Transportation.  Hartford,  CT. 

Greater  Bridgeport  Transit  District,  Bndgeport,  CT „ 

Connecticut  Department  of  Transportation,  Hartford.  CT 

Town  of  Stratford.  Bndgeport.  CT  

Orange  Seminote-Osceola  T-ansportation  Authority,  Orlando,  FL... 

Jacksonville  Transportation  Autfionty  Jacksonville,  Fl 

Jacksonville  Transportation  Authonty.  Jacksonville  FL 

Broward  County  Board  ol  Commissioners,  Miami,  FL 

Lakeland  Area  Mass  Transit  Drstnct.  Lakeland.  FL _ 

Oty  of  Augusta.  Augusta.  GA „ „... 

Consolidated  Government  of  Columbus.  Columbus.  GA._ 

Metropolitan  Atlanta  Flapid  Transit  Authonty.  Atlanta,  GA „ 

Douglas  County.  Atlanta.  GA 

Oty  of  Horxjiulu.  Honolulu.  HI ....«_ 

City  of  Boise,  Boise,  ID 


Oty  of  East  Dutxjque,  Dubuque,  IL „ 

Spnngfield  Mass  Transit  District.  Spnngfield.  IL __ 

Champaign- Urbana  Mass  Transit  Distnct.  Champaign-Urtiana.  IL 

Pekin  Muniapal  Bus  Service,  Peona,  IL 

Rock  Island  County  Metropolitan  Mass  Transit  District.  Davenport.  IL 

Chicago  Transit  Authority.  Chicago,  I L  

Chicago  Transit  Authority.  Chicago,  IL  

Commuter  Rail  Division  ol  ttie  Regional  Transportation  Authority.  Chicago,  IL., 

Regional  Transportation  Authonty,  Chicago,  IL  

Oty  of  Indianapolis,  Indianapolis,  IN  „_, 

Indianapolis  Public  Transportation  Corporation,  Indianapolis,  IN 

City  of  ArKJerson.  Anderson.  IN 


Transit  Authonty  of  the  Lexington-Fayette  Urban  County  Govemmem,  Lexington,  KY... 
Oty  of  Lafayette.  Lafayette.  LA 

Oty  of  New  Orleans.  New  Orleans,  LA 

Berkshire  Regional  Transit  Authonty.  Pittsfieid.  MA.. 

Pioneer  Valley  Transit  Auttiorrty.  Spnngfield,  MA 

Mernmack  Valley  Regional  Transit  Authonty,  Lawrence-HaverhMI,  MA.. 

Brockton  Area  Transit  Auttxxity,  Brockton.  MA         

Greater  Attleboro- Taunton  Regional  Transit  Auttionty,  Providence-Pawtuckel  Warwick,  R.I.-MA.. 

Mass  Transit  Administration.  Baltinxxe  MD 

Greater  Portland  Transit  Distnct,  Portland.  ME      

Maine  Department  of  Transportation.  Statewide.  ME _.. 

Bay  County  Metropolitan  Transportation  Autfiority.  Bay  City,  Ml _„ _ 

Kalamazoo  Metro  Transit,  Kalamazoo.  Ml 

Oty  of  Lansing,  Lansing,  Ml   _ 

Jackson  Transit  System.  Jackson,  Ml  _ „„„ 

Battle  Creek  Transit  System,  Battle  Oeek.  Ml _ 

Duiuth  Transit  Authonty.  Duluth.  MN 

Metropolitan  Transit  Commission.  Minneapolis.  MN „ 

St.  Cloud  Metropolitan  Transit  Commission.  St  Cloud,  MN 

City  ol  East  Grand  Forks,  East  Grand  Forks.  MN 

City  of  Spnngfield.  Spnngfield.  MO 

City  of  Columbia.  Columbia,  MO 

B»-State  Development  Agerxry,  St  Louis,  MO , 

Oty  of  Jackson,  Jackson.  MS 

Oty  of  Hattiesburg.  Hatttesburg.  MS 

Gaston  County.  Gastonia.  NC _ 

Oty  of  Charlotte,  Charlotte.  NC 

City  of  Dwtiam,  Durham.  NC 

Oty  of  Fargo,  Fargo.  ND _ 

City  of  Grand  Forks.  Grand  Forks.  ND .._ „ 

Omaha  Metro  Area  Transrt,  Omaha,  NE  - „__. 

City  of  Nashua.  Nashua,  NH _....._„ .„. 

Oty  of  Nashua.  Nashua,  NH „ 

f^w  Jersey  Transrt  Corporation.  Statewide.  Hi „. 

Delaware  River  Port  Autfionty.  Philadelphia.  NJ ._ 

City  of  Albuquerque.  Aftxxiuerque.  NM „ „ 

Rockland  County  Legislature,  New  York.  NY 

l^ew  York  Metropolitan  Transportation  Authority,  New  Yrok,  NY.„.„„ 

Utica  Transity  Authonty.  Utica.  NY 

Oty  ol  Long  Beach,  New  York,  NY  _ 

Cfiennung  County  Transit  System,  Elrrwa.  NY 

Capital  Distnct  Transportation  Autfionty.  Albany.  NY 

Putnam  County.  New  York.  NY _ 

Souttiwest  Ohio  Regional  Transit  Autfionty.  Cincinnati.  OH 

Oty  of  Akron.  Akron,  OH  

City  of  Youngslown.  Youngstown.  OH  

Central  Oklahoma  Transportation  arx3  Parking  Authonty.  Oklahoma  City,  OK.. 

Salem  Area  Mass  Transrt  Distnct.  Salem,  OH 

Rogue  Valley  Transportation  Distnct.  Medford.  OR. 


Grant  NuiTit)er 


Grant  Amount 


CO-90-X048 

CT-90-X129 

CT-9O-X130 

CT-e0-X131 

CT-90-X132 

CT-90-X133 

CT-90-X134 

FL-90-X054-02 

FL-90-X041-03 

FL-90-X124 

FL-90-X125 

FL-90-X126 

GA-90-X030-01 

GA-9O-X036-02 

GA-90-X048 

GA-90-X049 

HI-90-X006 

ID-9O-X016 

IL-90-X134 

IL-90-X135 

IL-90-X136 

IL-90-X137 

IL-90-X13e 

IL-90-X139 

IL-90-X140 

IL-90-X141 

IL-90-X142 

.  ir*-90-X031-O5 

,  IN-90-X114 
IN-90-X119 
KY-90-X041 
LA-90-X090 
LA-90-X092 
MA-9O-X089 
MA-90-X091 
MA-90-X093 
MA-90-X094 
MA-9O-X095 
MD-90-X037 
ME-90-X041 
ME-90-X042 
MI-90-X109 
MI-90-X110 
MI-90-X111 
MI-90-X112 
MI-90-X113 
MN-90-X037 
MN-90-X038 
MN-90-X039 
MN-90-X040 
MO-90-X053 
MO-90-X064 
MO-90-X055 
MS-90-X025 
MS-90-X026 
NC-90-X086 
NC-90-X088 
NC-90-X090 
ND-90-X018 
ND-90-X019 
NE-90-X021 
NH-90-X014-02 
NH-90-X018-02 
NJ-90-X026-01 
NJ-90-X027 
NM-90-X024 
NY-90-X142-01 
NY-90-X 149-01 
NY-90-X156 
NY-90-X157 
NY-90-X158 
NY-90-X159 
NY-90-X160 
OH-90-X115 
OH-90-X116 
C)H-90-X117 
OK-90-X029 

OR-9O-X027 

OR-90-X030 


117.B40 
1,011,805 
1,025.912 
9,221.944 
81.600 
139.040 
160,000 
627.444 
1.376.320 
3,625.919 
8.684.796 
1.189.356 
166.636 
29.397 
18.377.897 
358,700 
12^72.219 
660.599 
4,071 
912.336 
723^00 
107.562 
617.334 
15.501.040 
25,980.762 
25,064.090 
49.602.014 
2.058,822 
4,487,356 
656,727 
545.600 
630.000 
8,266,197 
456,590 
3.162,403 
1.221.345 
1.202.323 
1.833.000 
17,284,554 
370,000 
109.560 
423.421 
1,240.072 
1.896.720 
539,542 
405,526 
464.200 
13.752.933 
366.909 
74.750 
873.736 
28.800 
10.304.228 
223.480 
156929 
89  880 
2.960.640 
64,000 
508.203 
402.240 
2.248.352 
2,738 
20.000 
3.782.412 
2.483,084 
1.582.218 
97,800 
55.646.949 
518.883 
515.196 
404.432 
5.668.412 
350.560 
372.000 
5.036.400 
2.121.634 
436.800 
825.400 
311,976 


Obligation 
Date 


03/30/89 
03/31. '89 
03/31/89 
03/29/89 
03/31/89 
03/31/89 
03/31/89 
03/30/69 
02/21/89 
03/30/89 
03/31/89 
03/31/89 
03/31/89 
03/30/89 
03/31/89 
03/30/89 
03/31/89 
02/06/89 
03/31/89 
03/31/89 
03/31/89 
03/31 '89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31 '89 
CI 
(') 
03/31/89 
03/31/89 
03/29/89 
03/30/89 
03/30/89 
03/30/89 
03/31/89 
03/31/89 
(') 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31.89 
03/31/89 
03/31/89 
03/31/89 
03/30/89 
03/31/89 
03/31/89 
03/31/89 
03/30/89 
03/30/89 
03/27/89 
03/28/89 
03/27/89 
03/30/89 
03/»/89 
03/31/89 
03/30/89 
03/30/89 
(') 
03/27/89 
03/29/89 
(') 
(') 
03/27/89 
03/27/89 
03/27/89 
03/27/89 
03/31/89 
03/31/88 
03/31/89 
03/31/89 
I') 
03/31/89 
04/03/89 
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SfC^iON  9  Gran'^5 -Ccr'tmued 


Rl., 


Certra  Area  Transpor-atjor  Aij'i-of  r.   State  Cortege  p« 
Sout»i«astefn  Pe"r>syvari«  Transpor!a;)Or  Autt^rty   >"ii'aopic 

Cantxia  Coufity  f'^rsil  Autnonty,  jornsto»r-  PA 

E-w  Metropoirtar  Transit  Auincx'ty  Ene   "A       — 

City  at  Was^t^.g1on,  Pmsocrq^  PA  

R»X)C»  istarO  O««rtmont  oi  T-anspolatKXi.  ^rovidefxe 
Crty  of  BnWol.  anstot.  TN 

Brazos  V«»«v  Comc^nrty  Act)or  Age^^cy  Syar  CoOege 
Oty  ot  Houstofi.  Houston-  '''x 

C5ty  o»  Et  Paso,  E'  Paso,  rx ~ 

Crty  o<  SfWTTiaa  S^erma^,  TX - 

inah  Transit  Ao«x>Hy,  Satt  Lane  Oty  'JT 

Psninaula  TransportatW  Drstnct  Cofnniss»Ofi   Hanpic-n 

Ci«y  o<  Loogv>ew,  Longview.  WA 

P»9r:s  County  PuO*c  Transpoftation  B«ne<'t  Area,  Tacc^a  vv* 

CterV  County  Put*c  Trafisportatior  3ece«tt  Area,  o-xtiano  irVA 

Ben  Frap*»n  Transrt,  RicNa^d  VVA 

Oty  o<  Seattle,  Seatflo.  aw  

VW«va<Jke«  County  Transit  Systef^,  Mi'waukee  Wt 

&»y  o<  Appi«toa  Appteton  wi     - 

C*y  o>  Janesvile  Janeavilie   A'      .. ...,..™.........™ .. 

C»y  o*  Waut'esha,  M*«auKee  As        „ 

Ci»y  ot  Supenof  Suoe<KX  W  


r'la,  PA 


■a-c,  TX.... 


VA. 


G^ant  Numbef 


Grant  Amount 


PA-90-X160 

PA-90-Xt61 

PA-9C-Xt62 

PA-90-X163 

PA-90-X164 

RI-9O-X0t2-01 

TN-90-X072 

TX-90-X129-01 

TX-90-X145 

TX-90-X148 

TX-90-X149 

UT-90-X013 

VA-90-A067 

WA-90-X089 

WA-90-X092 

WA-90-X093 

WA-90-X094 

WA  90-X096 

W1-90-X094-02 

W1-9O-X101 

W1-90-X10? 

Wt-9O-XI03 

Wt-90-X104 


t. 487,093 
20,558.720 
551,325 
1,124.880  I 
142.399  : 
320.000  '< 
106,600 
48,000 
20,117,337 
8  321.439 

50.676  I 

3.372.496 

688.292 

560,000 

8  397,046 

1.376,800 

319,027 

22,521.368 

1,040  000 

1  064,680 

322.310 

671,321 

129.897 


Obiigatio'" 
Dale 


03'27/89 
02''23.'89 
03/27 '89 
03^27/89 
03/27/89 
03/30/89 
03/27/89 
03/31 /89 
03 '31/69 
03/31/89 
03/29/89 
(') 
03/27,'89 
03/31/89 
02/24/89 
03 '31/89 
03/3T89 
04/ 03  .'89 
03 '31 '89 
03/31/89 
03/31/89 
03 '31/89 
03/31/89 


'  Tbe  Section  9  grants  ^rcMr-  *i' 
t>e  oti<i9«t«a 


no  oWiga'ior   late  i™  ^w^'',nf;  '  «'  i  -onthr^i^yr^  trin?  tt^e  Depa^mpnt  of  latwr   After  rBceipl  Of  tfie  certficatiori  tlie  grants  will 


Issued  on,  Mfly  M9«9.  ' 

Alfred  A.  DeiliBovu 

Administratr.r 

[FR  Doc.  89-10980  Filed  i-«-«'  f*  is  i"^\ 

8IU.IMG  COOe  4«t»-i7-M 


Tuesday 
May  9.  198<5 


Part  VI 


UMI 


Department  of 
Transportation 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Parts  564  and  571 
Federal  Motor  Vehicle  Safety  Standards, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment  and  Matter 
Incorporated  by  Reference;  Final  Rules 
and  Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 

(Docicet  No.  8S-1S:  Notice  8] 
RIN  2127-ACS3 


Federal  Motor  Vehicle  Safety 
Standards;  Lamp*,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTS.AJ  DOT 
action:  Final  rule 


SUMMARY:  This  notice  amends  the 
headlighting  requirements  of  Standard 
No.  108  by  deleting  certain  external 
dimensions  for  sealed  beam  headlamps. 
lifetime  requirements  for  sealed  beam 
headlamps  and  standardized 
replaceable  light  sources,  photometric 
requirements  for  headlamps  designed  to 
conform  to  SAE  J579a,  and  certain 
durability  requirements  for  headlamps. 
A  new  category  is  added,  headlamps 
without  dimensional  requirements.  Two 
new  sizes  of  sealed  beam  headlamps 
petitioned  for  by  General  Motors 
Corporation  and  GTE  Sylvania  are  the 
first  systems  eligible  for  inclusion  in  this 
category,  to  be  known  as  "integral  beam 
headlamps."  An  on-vehic!e  mechanical 
aim  alternative  to  existing  off-vehicle 
mechanical  aim  is  also  adopted.  The 
effect  of  these  amendments  is  to 
eliminate  design  restrictions  n(jt 
necessary  for  safety,  resulting  in  a  more 
performance  oriented  standard,  as 
required  by  the  National  Traffic  and 
Motor  Vehicle  Safety  Act.  The 
amendments  should  encourage 
innova'ion  in  headlighting  systems. 
EFFECTIVE  DATE;  The  effective  date  of 
the  rule  is  )une  8,  1989.  except  for 
paragraphs  S7.2  and  S"  6(i)  which  are 
effective  December  1,  1989.  The 
approval  of  the  Director  of  the  Federal 
Register  for  certain  publications 
incorporated  by  reference  is  effective 
June  8,  1989. 

ADDRESS:  Petitions  for  reconsideration 
of  the  rule  should  refer  to  the  docket 
number  and  notice  and  be  submi'ted  to 
Administrator,  National  Highway  and 
Traffic  Safety  Administration,  40(J 
Seventh  Street  SVV..  Washington,  DC 
L0590, 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking.  NHTSA.  120:-3ft6-528O). 
SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  final  rule  completes 
scmic  aspects  of  rulemaking  initiated  on 
October  22.  1983,  when  NHTSA 
P'  HI'.shied  a  notice  of  Request  for 


Comments  that  concentrated  on  certain 
areas  of  the  headlighting  requirements 
of  Standard  No  108  (50  PR  42735.  with 
extension  of  comment  time  at  51  FR  1542 
and  correction  at  51  FR  2536). 
Subsequently,  a  Notice  of  Proposed 
Rulemaking  responding  to  the  comments 
submitted  on  the  October  1985  request 
was  published  on  December  29,  1987  (52 
FR  49038),  presenting  NHTSA  s 
recommendations  for  short  term 
simplification  of  the  headlighting 
requirements  of  Motor  Vehicle  Safety 
Standard  No.  108. 

I  Photometric  Performance 

The  initial  headlighting  pholo.metric 
requirements  of  Standard  No.  108, 
effective  [anuary  1, 1968,  were  those  of 
SAE  Standard  |579a,  August  1965.  They 
remained  the  sole  photometries 
permissible  for  motor  vehicles  other 
than  motorcycles  until  1978  when  the 
standard  was  amended  to  allow 
optional  compliance  with  the 
photometries  of  SAE  Standard  J579c, 
December  1974  (now  December  1978). 
The  principal  difference  between  the 
two  SAE  requirements  is  the  allowance 
of  up  to  100%  more  total  candela  on  the 
upper  beam  of  the  I579c  lamps.  Also,  the 
lower  beam  of  a  jSTQc  lamp  is  aimed 
more  to  the  left  and  has  a  higher 
intensity,  and  the  upper  beam  is  aimed 
higher.  These  differences  proved  of  such 
benefit  and  interest  to  the  consumer 
that,  by  the  early  igso's,  virtually  all 
original  equipment  headlamps  were 
designed  to  conform  to  J57gc;  as  a  result, 
there  is  very  little  market  today  for  even 
replacement  headlamps  designed  to 
conform  to  1579a.  As  NHTSA 
commented  in  its  1985  notice,  "The 
existence  of  three  photometric 
requirements,  one  of  which  is  for  all 
practical  purposes  nearly  obsolete, 
promotes  unnecessary  confusion  and 
serves  no  apparent  safety  purposes."  (50 
FR  42739).  The  agency  therefore 
proposed  the  elimination  of  SAE  |579a 
from  Standard  No.  108  in  December 
1987.  This  proposal  was  supported  by 
virtually  all  commenters,  and  Standard 
No.  108  is  being  amended  to  delete  SAE 
15"9a 

II  Elimmation  of  Certain  Dimensional 
Specifications 

From  its  begmning.  Standard  No.  108 
has  incorporated  by  reference  detailed 
SAE  drawings  prescribing  dimensions 
for  most  types  of  sealed  beam 
headlamps.  More  recently,  in  the 
absence  of  SAE  references,  detailed 
drawings  have  been  directly 
incorporated  into  the  Standard.  These 
dimensions  relate  to  the  fit  of  the  lamp 
into  the  housing,  the  size  and  shape  of 
the  lamp  and  retaining  rings,  seating 


plane  lugs,  electrical  prongs,  and 
headlamp  mounting  ring  notches.  The 
primary  rationale  for  their  incorporation 
has  been  to  ensure  compatibility 
between  original  and  replacement 
equipment,  so  that  proper  replacement 
equipment  shall  be  readily  available, 
shall  fit  only  in  the  proper  receptacle  to 
assure  a  photomietrically  correct  system. 
and  shall  perform  with  the  equivalence 
of  the  original  lighting  equipment. 

NHTSA  tentatively  concluded  that 
most  dimensional  specifications  for  new- 
types  of  non-standardized  headlighting 
systems  were  not  necessary  for  motor 
vehicle  safety.  Accordingly  in  December 
1987,  NHTSA  proposed  two  means  for 
dealing  with  headlamp  dimensions. 
First,  for  existing  standardized  sealed 
beam  headlighting  systems,  the  agency 
proposed  deleting  dimensions  that  are 
not  necessary  for  interchangeability. 
The  agency  decided  that  requirements 
necessary  for  interchangeability  should 
be  retained  for  existing  sealed  beam 
systems  in  order  to  ensure  that 
replacement  headlamps  manufactured 
after  the  effective  date  of  the  final  rule 
will  in  fact  fit.  Consequently,  the  agency 
proposed  incorporating  by  reference 
SAE  Standard  11383  APR85 
"Performance  Requirements  for  Motor 
Vehicle  Headlamps"  which  retains  only 
those  dimensional  requirements 
necessary  for  interchangeability  of  Type 
A  through  Type  E  headlam.ps.  and 
deleting  the  SAE  standards  that  are 
incorporated  by  reference  in  Tables  I 
and  III  of  Standard  No.  108  which  have 
been  the  source  of  excess  dimensional 
requirements.  Commenters  generally 
agreed  with  these  deletions  and  the 
incorporation  of  11383,  and  Standard  No. 
108  has  been  amended  accordingly. 
However,  dimensions  for  Types  F,  G, 
and  H  headlamps  are  not  included  in 
[1383.  and  remain  unchanged  from  those 
presently  in  Standard  No.  108. 

Additionally,  as  part  of  its  analysis  of 
issues  relating  to  dimensions.  NHTSA 
proposed  a  new  category  of  headlighting 
system,  to  be  known  as  an  "integral 
beam  headlighting  system."  The  integral 
beam  headlamp  is  not  required  to  have 
industry  or  Federally  standardized 
dimensions,  yet  is  similar  in  concept  to 
existing  sealed  beam  headlighting 
systems.  The  integral  beam  headlamp  is 
defined  as  incorporating  a  lens,  reflector 
and  light  source  in  an  indivisible  unit, 
but  is  not  necessarily  "sealed"  since  this 
is  a  design-related  aspect.  All  new 
headlamp  systems  that  do  not  have 
replaceable  bulbs  will  be  treated  as 
integral  beam  systems  as  of  the 
amendment  of  Standard  No.  108. 

Comments  supported  the  proposal  and 
it  has  been  adopted.  NHTSA  sought 


comments  on  the  issue  of  availability  of 
replacement  parts  of  new  systems  Some 
commenters  expressed  concern  about 
the  availability  of  replacement  parts  for 
dnnensionally  unregulated  headlamps, 
but  provided  no  actual  indication  that 
such  has  occurred  in  practice  after  a 
short  time  has  passed  following 
introduction  of  new  lamps  or  light 
sources.  The  agency  believes  that 
experience  in  practice  should  not  differ 
from  that  of  replaceable  bulb 
headlamps,  whose  dimensions  are  also 
unregulated,  and  where  no  problem  of 
availability  has  been  reported. 

Headlamps  that  will  be  able  to  take 
advantage  of  the  new  integral  beam 
category-  are  a  sealed  beam  system  of 
four  55x135  mm  headlamps  petitioned 
for  by  General  Motors  Corporn'ion.  and 
a  system  developed  by  GTE  Sylvania  of 
eight  miniature  headlamps,  which 
Sylvania  refers  to  as  "Multi-beam"  The 
adoption  of  this  rule  constitutes  the 
granting  of  the  petition  by  Sylv  ania  (the 
GM  petition  was  previously  granted). 

Essentially,  the  design  of  the  size  and 
shape  of  an  integral  beam  headlighting 
system  is  left  to  the  vehicle  or  lighting 
manufacturer.  The  photometric 
performance  required  of  integral  beam 
headlighting  systems  is  that  prescribed 
by  either  SAE  I579c  (using  either  two  or 
four  headlamps  per  system),  or  Type  F 
photometry  of  Figure  15  or  17  of 
Standard  No.  108  (using  two  or  more 
headlamps  per  system).  The 
environmental  performance  required  of 
this  system  is  that  presently  required  of 
existing  replaceable  bulb  headlighting 
systems.  However  if  the  lamp  is  of  a 
"sealed"  design,  the  manufacturer  is 
relieved  of  certifying  compliance  to 
certain  performance  requirements  thdt 
do  not  apply  to  sealed  lamps. 

For  aim  retention  upon  lamp 
replacement,  the  integral  beam 
headlighting  will  have  a  common  aiming 
and  mounting  plane,  which  will  result  in 
greatly  reduced  aiming  error  upon 
headlamp  replacement.  It  wili  perform 
in  much  the  same  manner  as  the  present 
standardized  replaceable  light  source  in 
that  the  lamp  may  be  replaced  with  little 
effect  on  headlamp  aim.  This  common 
aiming  and  mounting  plane  is  also 
presently  specified  for  the  most  recently 
permitted  sealed  beam  headlighting 
systems.  Types  F,  G,  and  H. 

To  ensure  mechanical  aimability,  the 
integral  beam  systems  will  have  either 
aiming  pads  for  use  with  existing  off- 
vehicle  mechanical  aimers,  or  fiducial 
marks  with  an  integral  on-vehicle 
aiming  and  mounting  mechanism.  The 
use  of  fiducial  marks  (as  an  option  to 
present  lens-mounted  aiming  pads) 
perm.its  greater  headlamp  styling 
freedom,  and  can  potentially  provide 


better  aim  retention  depending  on  the 
manufacturers'  actual  designs.  The 
specification  for  fiducial  marks  is  a 
recognition  that  they  are  acceptable 
substitutes  for  the  aiming  pads  that  are 
presently  found  on  the  len.«es  of 
headlamps  and  are  used  for  the  purpose 
of  determining  photometric  conformance 
to  Standard  .No.  108.  and  for  mechanical 
aiming  purposes  As  discussed  in 
Section  V  below,  the  agency  has 
adopted  this  requirement  for  either 
aiming  pads  or  fiducial  marks  for  all 
new  headlighting  system  designs  of  both 
integral  beam  ,ind  replaceable  bulb 
types. 

Because  NHTSA  does  not  specifj-  the 
dimensions  of  integral  beam  headlamps, 
they  are  not  required  to  be  standardized. 
They  v\i!l,  however,  have  to  meet  all 
headlamp  performance  requirements 
such  as  photometry,  envirorunental 
degradation,  and  aimabihty.  Under  the 
rule,  a  manufacturer  seeking  to 
introduce  a  new  integral  beam  system 
can  do  so  without  the  necessity  of 
petitioning  for  an  amendment  of 
Standard  No.  108, 

III.  Life  Expectancy  oi  Headlamps 

Standa.-d  No  108  at  present  is 
regulatorily  inconsistent,  specifying 
average  design  life  requirements  for  its 
standardized  replaceable  light  sources, 
and  two  of  its  sealed  beam  systems,  but 
not  for  the  remaining  six  sealed  beam 
svsterris  designed  to  conform  to  SAE 
|.579(    For  regulatory'  consistency. 
NffrSA  noted  m  the  NPRM  that  the 
standard  should  either  extend  average 
design  life  requirements  to  all 
headlighting  systems,  or  delete  them  for 
those  presently  covered.  As  the  agency 
noted  in  its  October  1985  notice,  other 
options  are  to  delete  longevity 
requirements  but  require  manufacturers 
to  rate  life  expectancy  on  the  bulb 
package,  to  require  that  the  headlamp 
last  the  life  of  the  vehicle,  and  to  retain 
the  existing  requirements.  The  agency 
believes  that  the  competitive  forces  of 
the  marketplace  will  encourage 
manufacturers  to  maintain,  or  improve, 
the  iife-expectancy  of  light  sources. 
Therefore  the  agency  proposed  that  all 
longevity  requirements  be  deleted. 
However,  because  life  of  a  light  source 
has  an  influence  on  the  total  number  of 
lamp  outages  during  the  life  of  a  vehicle. 
thus  possibly  some  influence  on  crash 
risk  as  well.  NIITS.A  sought  specific 
comments  on  whether  or  not  the 
absence  of  an  average  design  life 
requirement  would  have  a  discernible 
effect  on  the  actual  life  of  light  sources 
in  headlighting  systems.  Because 
filament  life  and  lumen  output  (and 
hence  photometric  performance)  are 
inversely  related.  NHTSA  envisions  that 


traae-offs  could  occur,  with  performance 
gains  for  lesser  lamp  life.  With  the 
apparent  need  of  vehicle  manufacturers 
for  headlamps  with  minimum  vertical 
height,  low-profile  lamps  may  have  to 
sacrifice  some  longevi^  in  order  to 
achieve  the  required  minimum 
photometric  specifications.  These  trade 
offs  have  cost,  quality,  and  performance 
effects  on  headlighting  systems,  their 
manufacturers,  and  their  users. 
Therefore.  NHTSA  solicited  comment  on 
the  proposed  deletion  of  average  design 
life  requirements  in  order  to  understand 
more  completely  how  these  trade  offs 
may  affect  safety. 

Of  the  23  comments  on  this  issue.  14 
opposed  deletion  of  design  life 
requirements.  The  basis  for  the 
opposition  was  the  potential  for  the 
decrease  in  life  expectancy  of 
headlamps.  The  agency  is  concerned 
about  this  issue  but  in  the  absence  of 
proof  that  this  will  occur  finds  this  a 
speculative  argmenL  Those  headlamps 
manufactured  today  without  a  Federal 
design  life  requirement  appear  to  have  a 
life  equivalent  to  those  with  a  required 
average  design  life.  Therefore,  the 
majority  of  the  comments 
notwithstanding,  NHTSA  has  decided  to 
adopt  the  proposed  deletion. 

IV.  Durability 

As  a  further  simphfication  of 
headlighting  requirements  relating  to 
durability  and  aim  retention.  NHTSA 
proposed  deletion  of  certain  portions  of 
SAE  J580  DECae  "Sealed  Beam 
Headlamp  Assembly."  which  were 
adopted  in  the  init'al  standard  (SAE 
j580a.  June  1966).  and  which  may  no 
longer  be  necessary  for  safety.  These 
deletions  included  paragraphs  3.3 
(vibration  test],  6.1.3  (test  for  20  cycles 
of  full  range  aim  adjustment).  6.3.1  (test 
for  20  cycles  of  retaining  ring  removal 
and  installation),  6.2  and  subparagraphs 
and  6.5  and  subparagraphs  (the  inward 
force  test  and  torque  deflection  tesL 
respectively,  except  for  all  headlamps 
using  externally  applied  mechanical 
aimers). 

Durability  tests  exercise  a 
headlighting  system's  ability  to 
withstand  the  anticipated  environment 
in  service  while  still  providing 
acceptable  roadway  illumination.  The 
deletions  for  20-cycle  aim  range  and 
retaining  ring  installation  were  deemed 
to  be  of  little  significance  to  safety.  The 
deletion  of  inward  force  and  torque 
deflection  is  appropriate  for  headlighting 
systems  which  do  not  use  externally 
applied  aimers,  since  these  tests  are 
intended  to  show  resistance  to  the 
effects  of  the  weight  and  application  of 
external  aimers.  North  American  Philips 
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I  lighting  Corporation  was  in  fd\or  of 
retaining  the  inward  force  and  force 


correlated  to  safety.  Saab  suggested 
adoption  of  SAE  J575  for  a  vibration 


other  than  use  of  existing  mechanical 
aimers  and  lens-mounted  aiming  pads  if 
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of  the  VHAD  has  been  rewritten  in  part 
to  clarify  the  agency  s  intent. 

I  Ir.^«.  tU_   ..^__ 1      1 II .-•_ 


hovvf  ver.  whether  Standard  No  108 

would  permit  replaceable  bulb 
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available  to  the  consumer  at  the  time  a 
vehicle  was  purchased.  In  response. 
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I  ijjhting  Corporaiion  was  in  fa\or  of 
rt-iaining  the  inward  force  and  force 
ri-'flecfion  tests,  not  only  forgua;c';ng 
ri^.ilnst  the  misaim  of  headlamps  from 
thtf  force  of  headlamp  aimers,  bu*  alsn 
'0  ensure  agamst  misaim  if  forre  is 
ripplied  against  the  headlamp  when  the 
vehicle  19  pushed  by  hand.  NIITSA 
believes  that  vehicle  manufacturers  will 
bf!  cautious  enough  to  design  vehicles  to 
withstand  the  likelihood  of  misaim  in 
this  event,  and.  considering  the  deletion 
appropriate  only  for  headlamps  which 
do  not  have  aiming  pads  for  ex'omal 
mechanical  aimers,  has  adopted  the 
proposed  modification  of  applicability  of 
inward  force  and  torque  deflection  tests 
Commenters  generally  suppor'ed  the 
proposed  deletions  for  aim  range  -iind 
retaining  ring  installation:  however,  the 
State  of  Minnesota  stated  its  belief  that 
some  form  of  test  is  necessary  to  assu'-e 
that  the  lamps  can  be  reaimed 
throughout  their  life  and  survive  m  real 
world  conditions.  The  agency  agrees, 
but  notes  that  the  tests  proposed  for 
deletion  do  not  appear  to  prevent  long 
term  deterioration  of  aimabi!i*\   Little 
relevant  information  on  this  issue  was 
presented  by  any  other  commenter,  and 
consequently  they  are  being  deleted  as 
proposed. 

As  N'HTSA  noted  in  the  N'PRM's 
preamble,  the  proposal  for  deletion  of 
the  vibration  test  was  not  as 
straightforward,  and  the  commen's 
received  were  mixed.  While  vibration 
testing  is  intended  to  anticipate  such  on- 
vehicle  vibration  effects  as  broken  or 
cracked  lenses,  reflectors,  light  source 
mountings  or  aim  hardware,  N'HTS.X 
was  of  the  opinion  that  the  existing 
vibration  procedure  may  not  accurately 
test  the  lamp  system  for  these  adverse 
effects.  Despite  this,  the  present  tes' 
procedure  has  produced  signal  lamp 
failures  that  were  also  found  in  vehicles- 
in-use.  Since  this  procedure  currently 
applies  to  all  lighting  devices,  and  not 
just  headlighting  systems.  NHT£A  noted 
that  It  was  difficult  to  justify  deletion  for 
headlamps  only.  However,  no  headlamp 
vibration  test  failures  have  been  found 
to  date  (although  Ford  in  its  petition  for 
rulemaking  (now  pending]  to  adopt  the 
9007  as  a  standardized  replaceable  light 
source  implied  that  the  HBl  light  source 
may  experience  burnout  from  vibration) 
Consequently,  it  is  currently  not  known 
whether  there  is  a  safety  benefit  from 
vibration  testing  of  headlighting 
systems.  The  agency  requested  comment 
on  deletion  or  development  of  a  more 
correlated  vibration  performance 
specification  Ford  argued  that  there  is 
no  reason  to  retain  the  vibr.ation  test. 
GTE/Sylvania  recommended 
development  of  a  vibration  test  more 


correlated  to  safety,  Saab  suggested 
adoption  of  SAE  J575  for  a  vibration 
test,  while  Stanley  Electric  thought  SAE 
(1383  would  be  better,  since  it  was 
specifically  written  for  headlamps  The 
comments  varied  widely,  and  NHTSA 
has  decided  to  retain  the  current 
requirement  with  which  the  industry  is 
familiar  The  agency  urges 
manufacturers  to  work  toward 
devel,:,pm.ent  of  a  more  correlated 
vibration  performance  specification. 

Two  other  durability  tests  concerned 
.SHTSA.  the  Terr^perature  Cycle  Test 
(numbered  S8.6,l  in  the  Proposal's 
revised  format),  and  the  Impact  Test 
(S8.8)  Presently  these  remain  as  part  of 
the  requirements  by  headlighting 
systems  since  the  purpose  of  these 
requirements  continues  tu  be  a  valid. 
However.  NHTSA  is  concerned  that  the 
requirements  may  not  fully  reflect  the 
real  world,  The  temperature  range  may 
be  too  small  in  view  of  the  ambient 
environmental  temperatures  that  occur 
in  the  United  States  and  in  today's  high 
temperature  engine  compartments.  The 
impact  energy  also  appears  too  low  to 
simulate  accurately  the  actual  stone 
damage  that  can  occur  NHTSA  sought 
comment  on  those  procedures,  and  if 
appropriate,  a  more  correlated  set  of 
procedures  or  performance 
requirements.  Few  commented  on  the 
temperature  test,  but  Stanley  Electric 
reci.m.mended  even  higher 
performances.  It  also  supported  deletion 
of  the  i.mpact  test,  as  did  many  other 
commenters.  It  thought  that  it  provided 
little  in  terms  of  safety,  given  the  typical 
impact  resistance  of  plastic  lenses.  The 
agency  has  decided  to  retain  the 
tem,perature  test  as  written,  but  will 
consider  proposing  to  amend  the 
procedure  m  a  future  rulemaking 
proceeding.  Also,  in  a  companion  notice 
under  preparation  on  the  longer  term 
aspects  of  headlighting  simplification, 
the  agency  will  form.ally  propose 
deletion  of  the  impact  test. 

V.  Headlamp  Aimability  and  Aim 

A  further  aspect  of  Standard  No.  1(38 
to  which  the  agency  turned  its  attention 
in  the  NPRM  was  headlamp  aimability. 
Currently,  headlamps  must  be  capable 
of  mechanical  aim  using  eq'iipment 
specified  by  SAE  1602,  However,  with 
the  proliferation  in  sizes  and  shapes  of 
headlighting  systems  permissible  under 
Standard  No,  108  since  1983  has  come  a 
corresponding  proliferation  in  adapters 
n-,.'cessary  for  mechanical  aimers  to 
perform  their  purpose.  This  has  created 
confusion,  difficulty,  and  higher 
potential  for  aiming  error  The  agency 
therefore  developed  a  general  aiming 
performance  requirement  that  would 
permit  headlamps  to  be  aimed  by  means 


other  than  use  of  existing  mechanical 
aimers  and  lens-mounted  aiming  pads  if 
the  new  methods  could  perform  as  well 
as  existing  mechanical  aimers,  and  if  no 
excessive  off-vehicle  equipment  would 
be  required.  One  example  of  a  new 
method  for  vertical  aim  inspection 
would  be  a  spirit  level  incorporated  in 
the  headlamp  housing  which,  when  the 
vehicle  attitude  was  horizontal  and  the 
air  bubble  was  centered  properly,  would 
indicate  proper  vertical  aim. 

Under  the  proposal,  and  adopted  in 
the  final  rule,  each  headlamp  will  have 
fiducial  marks  (or  aiming  pads  if  its 
manufacturer  chose  to  retain  its  existmg 
design]  for  the  purpose  of  determining 
the  reference  axis  to  be  used  for 
photometric  performance  testing;  such 
marks  will  also  be  the  aiming  reference 
when  the  headlamp  is  installed  on  the 
vehicle.  The  headlamp  is  then  installed 
in  the  vehicle  using  a  mounting/aiming 
mechanism  incorporating  vertical  and 
hcri7ontal  aiming  adjustments  and 
optional  aiming  references.  It  is  aimable 
using  either  conventional  off-vehicle 
mechanical  aimers  or,  should  the 
manufacturer  so  decide,  by  optional  on- 
vehicle  aimers  which  use  only  a  floor 
slope  measurement  as  the  off-vehicle 
reference.  The  on-vehicle  aiming 
mechanism  is  a  termed  a  "vehicle 
headlamp  aiming  device",  or  "VHAD". 
Vehicle  manufacturers  commenting  on 
the  subject  were  unanimously  in  favor 
of  the  concept  of  a  vehicle  based  aiming 
performance  requirement.  However, 
many  felt  that  the  requirement  proposed 
was  overly  stringent  and  unnecessary 
for  safety.  Lamp  manufacturers  were 
generally  agreeable  to  the  proposal  but 
also  had  recommendations  for 
modifications  to  the  proposal. 

The  agency  disagrees  that  the  VHAD 
proposal  is  restrictive.  The  proposal  was 
based  specifically  on  the  performance  of 
the  mechanical  headlamp  aiming  device 
performance  currently  specified  in  SAE 
Standard  )602  OCT80  "Headlamp 
Aiming  Device  for  Mechanically 
Aimable  Sealed  Beam  Headlamp  Units  ". 
All  existing  headlamp  designs  allowed 
by  Standard  No.  108  have  been  required 
to  be  aimable  with  aiming  devices 
meeting  the  SAE  standard.  In  order  for 
the  present  level  of  safety  to  be 
maintained,  any  new  mechanical  aiming 
method  must  have  at  least  the  accuracy 
of  the  method  presently  in  use. 
Therefore,  the  agency  is  adopting  the 
requirements  based  on  J602  performance 
as  proposed.  The  proposal  for  aiming 
instructions  of  the  VHAD  was  not 
specific  in  detail  in  an  attempt  to 
provide  the  widest  latitude  for 
manufacturers.  The  actual  proposed  text 


of  the  VHAD  has  been  rewritten  in  part 
to  clarify  the  agency  s  intent. 

Under  the  proposal,  headlamp  aim 
accuracy  was  to  be  verified  upon 
completion  of  the  manufacture  of  the 
vehicle.  Many  manufacturers  claimed 
that  they  could  not  meet  it  under  those 
circumstances.  General  Motors 
presented  quality  assurance  data 
showing  that  most  of  its  production  can 
meet  the  +/  —  4  inch  horizontal  and 
vertical  performance  that  is  required  m 
most  States,  but  not  the  tighter  aim 
tolerance  that  was  proposed.  Ford 
claimed  that  the  proposed  factory 
aiming  requirement  cannot  be  achieved 
by  today's  state-of-the-art  equipment. 
NHTSA  appreciates  that  between  the 
time  headlamps  are  aimed  on  a  vehicle 
assembly  line  and  when  again  checked 
by  quality  assurance  inspectors,  the 
vehicle  could  have  settled,  causing 
errors  in  aiming.  Upon  reflection,  the 
proposed  requirement  appears 
impracticable  because  of  its  tighter  aim 
tolerance,  and  it  has  not  been  adopted. 

Another  issue  of  concern  to  vehicle 
manufacturers  was  the  transfer  of  range 
of  aim  adjustment  from  the  performance 
of  a  headlighting  system  in  a  laboratory 
to  the  system  as  installed  on  a  vehicle. 
NHTSA  firmly  believes  that  aiming 
range  performance  met  under  test 
conditions  must  be  replicated  when  a 
headlighting  system  is  used  in  real 
world  conditions,  and  the  NPRM  was 
meant  to  clarify  NHTSA's  intent.  The 
benefit  to  safety  of  such  a  requirement  is 
that  headlamps  could  continue  to  be 
aimable  at  the  extremes  of  changes  in 
vehicle  attitude.  Vehicle  manufacturers 
are  concerned  that  a  large  adjustment 
range  will  require  a  correspondingly 
large  opening  surrounding  the  headlamp: 
the  smaller  the  adjustment  range,  the 
smaller  the  opening.  NHTSA  has 
modified  the  aim  range  to  accommodate 
these  concerns. 

In  countries  other  than  the  United 
States,  the  opening  surrounding  the  lamp 
has  been  eliminated  by  fixing  the 
headlamp  housing  and  lens  to  the  car 
body  and  by  providing  a  movable 
reflector  inside  the  headlamp  housing  to 
accommodate  aiming  the  headlamp's 
beam.  Nissan  commented  that  the  on- 
vehicle  aimability  performance  proposal 
would  allow  headlamps  with  movable 
reflectors,  an  approach  desirable  from 
its  standpoint.  NHTSA  agrees  that  this 
is  true,  provided  that  headlamps  of  this 
design  comply  with  the  photometric 
performance  requirements  with  the  lens 
in  all  possible  positions  relative  to  the 
position  of  the  reflector,  as  all 
headlamps  under  Standard  No.  108 
must.  Paragraph  S7.7.2.2  has  been  added 
to  clarify  this.  Nissan  questioned, 


however,  whether  Standard  No  lOfl 
would  permi!  replaceable  bulb 
headlamps  to  have  adj^isiable  rerit-rtors 
because  the  definition  requires  a  bonded 
lens  and  reflector  assembly,  and  it5 
interpretation  is  that  the  lens  must 
always  be  bonded  directly  to  the 
reflector.  This  is  not  always  true 
NHTSA  does  not  interpret  the  standard 
as  prohibiting  reflector  assemblies  with 
movable  reflectors  because  a 
replaceable  bulb  headlamp  is  defined  m 
pertinent  part  as  one  "comprismg  a 
bonded  lens  and  reflector  assenihh^' 
(emphasis  added).  The  definition  does 
not  specify  the  portion  of  the  assembly 
that  must  be  bonded  to  the  len.s.  The 
"assembly"  as  currently  used  in  the 
industry  incorporates  internal  light 
shields,  gear  boxes  for  changing  the 
direction  of  rotation  of  aiming  screws 
that  are  incorporated,  and  other 
hardware. 

However,  with  respect  to  the  aim 
adjustment  range  that  so  concerned 
some  commenters.  NHTSA  believes  that 
the  original  proposal  may  be  modified 
with  no  detriment  to  safety.  Under  the 
proposal  the  aim  range  required  was  |in 
pertinent  part)  from  "the  greater  of  the 
following;  -(-  /  -  4  deg.  V  or  the  full 
range  of  vehicle  pitch  *   *    *."  The  text 
now  reads  in  pertinent  part  "  -t-  /     4 
degrees  vertical  in  the  laboratory,  and 
on  the  vehicle,  not  less  than  the  full 
range  of  vehicle  pitch."  This 
modification  results  in  performance 
essentially  identical  to  that  achieved  on 
vehicles  today,  and  is  deemed  proper  for 
the  on-vehicle  aim  range. 

As  part  of  the  proposal.  .\l  ITSA  used 
the  most  recent  SAE  Standards  and 
Recommended  Practices  for  reference. 
Many  of  these  updated  references 
include  performance  or  aspects  not 
currently  incorporated  in  Standard  No. 
108.  Consequently,  exceptions  where 
necessarj'  were  stated  in  the  NPRM  so 
that  the  requirements  that  have  been 
adopted  are  essentially  identical  to 
those  whif  h  currently  exist. 

Finally,  as  part  of  the  revision  of 
Standard  No.  108.  NJfTSA  is  separsfing 
the  Scope  and  Purpose  sections  in  line 
with  its  practice  in  a  majority  of  the 
safety  standards  and  reorganizing  the 
various  headlighting  requirements  into  a 
new  section  S7  "Headlighting 
Requirements".  Of  necessity,  the 
remaining  sections  of  the  standard  have 
been  renumbered. 

VI.  Consumer  Information 

Because  of  the  increasing  variety  of 

headlamps  available  today  and  those 
that  may  re?u!t  from  the  integral  beam 
amendments,  NHTSA  proposed  that 
identifi,  :ng  information,  sutfiaeni  to 
ensure  proper  replacement,  be  made 


available  to  the  consumer  at  the  time  a 
vehicle  was  purchased.  In  response. 
Nissan  suggested  that  the 
manufacturer's  part  number  could  be 
marked  on  original  and  replacement 
headlamps,  obviating  the  need  for  an 
amendment  to  the  consumer  information 
regalatkma.  NHTSA  bad  already  in 
essence  proposed  ncfa  a  requirement 
when  it  proposed  adoption  of  SAE  )1383 
which  inrorporatps  equipment  marking. 
Given  that  replacemeni  headlamp  li^t 
source*  an;  st.mdardizi'C  for 
."^erto.-mance  .ind  >ct<<ri.  ti.ingeability,  and 
that  headlamp  housings  are  now 
designed  to  be  vehicle-specific,  the 
agraicy  has  decided  that  Uttle  reason 
exists  to  require  identification 
informatioQ  in  any  kication  other  than 
on  the  object  itself  For  thp<sc  devices 
that  are  vehide-specific.  repi.jcement 
parts  should  always  be  available  at  the 
appropriate  dealership  For  those  items 
presently  slandani./t  d  My  si  indard  No. 
108,  ready  Hvailahiiilv  .,\.rv„:i\  exists. 
AccordingU    MffSA   s    «'!  ,i) opting  the 
amendmt-r.iN  i-ivjirist-i:  'mr  4';-  !  ;HTi  Pari 
575.  but  lb  spei.il>i>)ig  oppfip,  ,ate 
equipment  marking. 

VII.  Miscellaneous  Amern^itn-nl' 

Certain  minor  amendments  are 
necessary  for  full  allowance  of  the  new 
CM  small  rectangular  headlamp  system. 
The  system  generally  meets  the 
photometries  of  present  Figure  15  of 
Standard  No.  108.  except  that  the  upper 
beam  test  point  values  at  2  1/2D-V  and 
2  1/2I>-12R  and  12L  apply  to  the  lower 
beam  headlamp  and  not  to  the  upper 
beam  headlamp,  and  the  upper  beam 
test  point  value  at  1 1/2D-9R  and  9L  is 
1.000  candela  (SeeS7.4fa))  Paragraph 
S5.5.8  permits  headlighting  systems 
designed  to  conform  with  Figure  15  to  be 
wired  so  that  the  lower  beam  remains 
permanently  activated  when  the  upper 
beam  is  activated;  this  section  is 
amended  to  require  such  an  activation 
for  headlamps  meeting  the  excepted 
photometries  of  Figure  15,  Similar 
accommodations  are  made  in 
paragraphs  S7.4(d).  S7.4(h).  and  the 
second  sentence  of  S7 .7.2.1. 

-As  noted  previously,  the  amendments 
will  allow  a  system  of  miniature 
headlamps,  petitioned  for  by  GTE 
Sylvania.  in  whidi  two  such  lamps 
provide  a  single  beam.  Amendments  of 
terminology  appear  required  for 
implementation  of  the  Sylvania  system. 
Where  appropriate  (for  example,  as  in 
lens  marking)  the  term  "beam 
contributor"  is  used  in  place  of 
"headlamp."  because  a  single  device 
provides  only  half  of  the  beam. 

Clarifying  amendments  are  also 
adopted.  With  respect  to  aiming  pad 
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location,  NHTSA  has  said  that  it 
expected  the  aiming  pad  pattern  to  be 
located  on  the  lower  beam  part  of  s 
headlamp  lens.  However,  there  is  no 
need  for  such  a  requirement,  and 
S7.7.5.1(d)(l]  states  that  The  aiming 
pads  need  not  be  centered  at  the 
j^eometric  center  of  the  lens  or  on  the 
optical  axis."  F>roposed  57,7.5. 1(e)  has 
been  adopted  with  language  intended  to 
assure  that  the  locating  plates  and  the 
aiming  pads  to  which  they  will  interface 
are  compatible.  Paragraph  S7.7.5  has  not 
been  adopted  exactly  as  proposed;  it 
now  addresses  headlamp  wipers.  These 
are  permitted  for  intergral  beam 
headlighting  systems  and  replaceable 
bulb  headlamps  as  long  as  the 
applicable  photometric  performance  can 
be  met  with  the  wiper  stopped  in  any 
location  in  front  of  the  lens.  Pursuant  to 
a  comment  by  Ford  Motor  Company  that 
the  standard  should  not  restrict  the 
VHAD  to  be  solely  an  "at  the 
headlamp"  indicator  or  adjustment  (a 
ht^adlamp  system  could  be  designed  to 
be  aimed  from  the  driver's  seat  or  by 
automatic  means)  paragraph 
S7.7.5.2(a)(iii)  adds  language  that 
distinguishes  between  direct  reading 
analog  indicators  and  remote  readmg 
indicators. 

The  following  proposals  have  also 
been  adopted,  though  not  necessarily 
under  the  section  numbers  indicated  in 
the  NPRM:  a  new  marking  requirement 
for  the  HBl  standardized  replaceable 
light  source,  to  assure  proper 
identification  and  for  consistency  with 
the  marking  requirements  for  HBv3  and 
HB4  light  sources;  a  pressure  sealing  test 
requirement  for  the  HBl  light  source,  to 
assure  the  intended  sealing 
performance,  and  for  consistency  with 
HB3  and  HB4  light  sources;  and  integral 
beam  headlamps  which  do  not  have 
both  an  integral  mounting  and  aiming 
mechanism  and  a  VHAD  must 
incorporate  common  or  parallel 
mounting  and  aiming  planes,  intended  to 
eliminate  a  major  source  of  aiming  error 
that  occurs  upon  headlamp  replacement 
However,  this  proposal  (proposed 
S7.4(j))  was  design  restrictive  as  written 
but  as  adopted  has  been  replaced  with  a 
more  performance-oriented  requirement 
that  achieves  the  same  result:  Any 
headlamp  or  beam  contributor  that  does 
not  have  a  VHAD  as  an  integral  and 
indivisible  part  of  its  housing  shall  meet 
a  lamp  replacement  test,  under  which 
photometric  performance  must  be  met 
when  any  correctly  aimed  and 
photometrically  conforming  lamp  or 
beam  contributor  is  removed  from  its 
mounting  and  aiming  mechanism  and 
replaced  without  reaim  by  another 


conforming  lamp  or  beam  contributor  of 
the  same  type. 

VIII.  Impacts 

NHTSA  has  considered  this  rule  and 
has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291    Federal  Regulation"  but  is 
sianificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  A  Regulatory  Evaluation 
(RE)  has  been  prepared  and  placed  in 
the  Docket.  The  amendments  are 
intended  to  relieve  a  regulatory  burden 
unnecessary  for  safety  by  affording 
manufacturers  greater  flexibility  in  the 
design  of  headlighting  systems.  This  is 
likely  to  result  in  an  increase  in  the 
number  of  types  of  headlamps  on  motor 
vehicles.  An  increase  in  the  number  of 
types  of  headlamps  could  affect  to  some 
dpgree  the  volume  of  business  of  some 
siTidll  gas  or  service  stations  that 
currently  carry  replacement  headlamps 
in  stock,  by  causing  them  to  carry  only 
the  most  popular  types.  However,  the 
inability  to  stock  parts  has  been  a 
dev  eloping  trend,  and  many  stations 
have  converted  to  a  "gas  only" 
operation  and  others  order  parts  from 
distributors  on  an  "as  needed"  basis. 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Art.  It  is  not  anticipated  that  the 
r\iie  will  have  a  significant  effect  upon 
the  environment.  The  design  and 
composition  of  headlamps  are  not 
expected  to  change  from  those  presently 
in  production.  However,  should  this 
rulemaking  result  in  headlamps  or  bulbs 
with  a  shorter  life,  there  will  be  a 
greater  demand  for  replacement 
headlamps  or  bulbs  and  a  corresponding 
increase  in  materials  necessary  for  their 
m.anufacture.  This  possibility  is 
speculative. 

Additionally,  with  the  movement 
away  from  Federal  regulation  of 
dimensions  for  the  inlerchangeability  of 
headlamps,  the  only  source  of  vehicle- 
specific  replacement  headlamps  may 
become  the  vehicle  manufacturer  and  its 
authorized  dealers,  although  this 
possibility  also  is  speculative. 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  1  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Accordingly. 
no  regulatory  flexibility  analysis  has 
been  prepared.  Manufacturers  of  motor 
vehicles  and  headlamps,  those  affected 
by  the  proposal,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  governmental 
jurisdictions  will  not  be  significantly 


affected  since  the  price  of  new  vehicles 
and  replacement  headlamps  should  be 
minimally  impacted  by  the  substitution 
of  one  type  of  headlighting  system  for 
another. 

The  equipment  marking  requirements 
in  this  rule  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  Part  1320.  Accordingly,  these 
requirements  are  being  submitted  to  the 
0MB  for  its  approval,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism",  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  federalism 
assessment.  To  the  extent  that  a  State 
law  covering  the  same  aspect  of 
performance  as  the  rule  is  not  identical 
to  it,  it  will  be  preempted,  pursuant  to 
the  specific  preemption  provisions  of  15 
U.S,C.  1392(d).  However,  the  agency  is 
not  aware  of  any  State  laws  that  conflict 
with  the  rule. 

IX.  Effective  Dates 

Because  of  the  need  to  relieve  design 
restrictions  and  encourage  innovation,  it 
is  hereby  found  for  good  cause  shown 
that  an  effective  date  earlier  than  180 
days  after  publication  of  the  final  rule  is 
in  the  public  interest,  and  the 
amendment  is  effective  30  days  after  its 
publication  in  the  Federal  Register. 
However  because  the  marking 
requirements  of  paragraphs  S7.2  and 
S7.6(i)  are  mandatory,  by  their  terms 
those  sections  shall  not  become 
effective  until  December  1, 1989. 
Marking  requirements  currently  in  effect 
remain  unchanged. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Incorporation  by  reference. 

The  engineer  and  lawyer  primarily 
responsible  for  this  rule  are  Richard  Van 
Iderstine  and  Taylor  Vinson 
respectively. 

In  consideration  of  the  foregoing.  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108.  "Lamps,  Reflective 
Devices,  and  Associated  Equipment"  is 
amended  as  follows: 

PART  571— (AMENDED! 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401.  1403. 1407; 
delegation  of  authority  at  49  CFR  1  50.  and 
5014 


2.  The  text  of  49  CFR  571.108 
(Paragraphs  Si  through  S8)  is  revised  as 
follows; 

§  57 1 . 1 08    Standard  No.  1 08;  Lamps, 
reflective  devices,  and  associated 
equipment. 

Si.    Scope.  This  standard  specifies 
requirements  for  original  and 
replacement  lamps,  reflective  devices, 
and  associated  equipment. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  traffic  accidents 
and  deaths  and  injuries  resulting  from 
traffic  accidents,  by  providing  adequate 
illumination  of  the  roadway,  and  by 
enhancing  the  conspicuity  of  motor 
vehicles  on  the  public  roads  so  that  their 
presence  is  perceived  and  their  signals 
understood,  both  in  daylight  and  in 
darkness  or  other  conditions  of  reduced 
visibility. 

53.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  buses, 
trailers  (except  pole  trailers  and  trailer 
converter  dollies),  and  motorcycles,  and 
to  lamps,  reflective  devices,  and 
associated  equipment  for  replacement  of 
like  equipment  on  vehicles  to  which  this 
standard  applies. 

54.  Definitions. 

"Aiming  Reference  Plane"  means  a 
plane  which  is  perpendicular  to  the 
longitudinal  axis  of  the  vehicle  and 
tangent  to  the  forward  most  aiming  pad 
on  the  headlamp. 

"Flash"  means  a  cycle  of  activation 
and  deactivation  of  a  lamp  by  automatic 
means  continuing  until  stopped  either 
automatically  or  manually. 

"Headlamp  test  fixture"  means  a 
device  designed  to  support  a  headlamp 
or  headlamp  assembly  in  the  test 
position  specified  in  the  laboratory  tests 
and  whose  mounting  hardware  and 
components  are  those  necessary  to 
operate  the  headlamp  as  installed  in  a 
motor  vehicle. 

"Integral  Beam  Headlamp"  means  a 
headlamp  comprising  an  integral  and 
indivisible  optical  assembly  including 
lens,  reflector,  and  light  source,  that  is 
neither  a  standardized  sealed  beam 
headlamp  designed  to  conform  to 
paragraph  S7.3  nor  a  replaceable  bulb 
headlamp  designed  to  conform  to 
paragraph  S7.5. 

"Replaceable  bulb  headlamp"  means 
a  headlamp  comprising  a  bonded  lens 
and  reflector  assembly  and  one  or  two 
standardized  replaceable  light  sources. 

"Seasoning"  means  a  process  of 
energizing  the  filament  of  a  headlamp,  at 
design  voltage,  for  a  period  of  time  equal 
to  1  percent  of  average  rated  laboratory 
life. 

"Standardized  replaceable  light 
source"  means  an  assemblv  of  a 


capsule,  base,  and  terminals  that  meets 
the  requirements  of  S7.6. 

S5.    Requirements. 

S5.1    Required  motor  vehicle  lighting 
equipment. 

S511     Except  as  provided  in 
succeeding  paragraphs  of  this  SS.1.1, 
each  vehicle  shall  be  equipped  with  at 
least  the  number  of  lamps,  reflective 
devices,  and  associated  equipment 
specified  in  Tables  I  and  III.  as 
applicable.  Required  equipment  shall  be 
designed  to  conform  to  the  SAE 
Standards  of  Recommended  Practices 
referenced  in  those  tables,  Table  I 
applies  to  multipurpose  passenger 
vehicles,  trucks,  trailers,  and  buses,  80 
or  more  inches  in  overall  width.  Table 
HI  applies  to  passenger  cars  and 
motorcycles  and  to  multipurpose 
passenger  vehicles,  trucks,  trailers,  and 
buses,  less  than  80  inches  in  overall 
width. 

55. 1.1.1  A  truck  tractor  need  not  be 
equipped  with  turn  signal  lamps 
mounted  on  the  rear  if  the  turn  signal 
lamps  at  or  near  the  front  are  so 
constructed  (double-faced)  and  so 
located  that  they  meet  the  requirements 
for  double-faced  turn  signals  specified  in 
SAE  Standard  J588e,  Turn  Signal  Lamps, 
September  1970. 

55.1.1.2  A  truck  tractor  need  not  be 
equipped  with  any  rear  side  marker 
devices,  rear  clearance  lamps,  and  rear 
identification  lamps. 

55.1.1.3  Intermediate  side  marker 
devices  are  not  required  on  vehicles  less 
than  30  feet  in  overall  length. 

55.1.1.4  Reflective  material 
conforming  to  Federal  Specification  L- 
S-300,  Sheeting  and  Tape.  Reflective: 
.Mon-e.\posed  Lens.  .Adhesive  Backing. 
September  7,  1965,  may  be  used  for  side 
reflex  reflectors  if  this  material  as  used 
on  the  vehicle,  meets  the  performance 
standards  in  either  Table  1  or  Table  lA 
of  SAE  Standard  J594f,  Reflex 
ReHectors,  January  1977. 

55.1.1.5  The  turn  signal  operating 
unit  on  each  passenger  car,  and 
multipurpose  passenger  vehicle,  truck. 
and  bus  less  than  80  inches  in  overall 
width  shall  be  self-canceling  by  steering 
wheel  rotation  and  capable  of 
cancellation  by  a  m.anually  operated 
control. 

85.1.1.6  Each  stop  lamp 
manufactured  to  replace  a  stop  lamp 
that  was  designed  to  conform  to  SAE 
Standard  ]586b,  Stop  Lamps.  June  1966. 
may  also  be  designed  to  conform  to 
J586b,  It  shall  meet  the  photometric 
minimum  candicpower  requirements  for 
Class  A  red  turn  signal  lamps  specified 
in  SAE  Standard  J575d.  Test  for  Motor 
Vehicle  Lighting  Devices  and 
Components,  August  1967.  Each  such 
lamp  manufactured  for  use  on  a 


passenger  car  and  on  a  multipurpose 
passenger  vehicle,  truck,  trailer  or  bus 
less  than  80  inches  in  overall  width  shall 
have  an  effective  projected  luminous 
area  not  less  than  3Vi  square  inches.  If 
multiple  compartment  lamps  or  multiple 
lamps  are  used,  the  effective  projected 
luminous  area  of  each  compartment  or 
lamp  shall  be  not  less  than  3Vx  square 
inches;  however,  the  photometric 
requirements  may  l>e  met  by  a 
combination  of  compartments  or  lamps. 

55.1.1.7  Each  turn  signal  lamp 
manufactured  to  replace  a  turn  signal 
lamp  that  was  designed  to  conform  to 
SAE  Standard  J588d,  Turn  Signal 
Lamps.  )une  1966,  may  also  be  designed 
to  conform  to  JSSSd.  and  shall  meet  the 
photometric  minimum  candlepower 
requirements  for  Class  A  turn  signal 
lamps  specified  in  SAE  Standard  )575d. 
Tests  for  Motor  Vehicle  Lighting 
Devices  and  Components.  August  1967. 
Each  such  lamp  manufactured  for  use  on 
a  passenger  car  and  on  a  multipurpose 
passenger  vehicle,  truck,  trailer  or  bus 
less  than  80  inches  in  overall  width  shall 
have  an  effective  projected  luminous 
area  not  less  than  3'/j  square  inches.  If 
multiple  compartment  lamps  or  multiple 
lamps  are  used,  the  effected  projected 
luminous  area  of  each  compartment  or 
lamp  shall  be  not  less  than  3Mt  square 
inches;  however,  the  photometric 
requirements  may  be  met  by  a 
combination  of  compartments  or  lamps. 
Each  such  lamp  manufactured  for  use  on 
a  multipurpose  passenger  vehicle,  truck, 
trailer  or  bus  80  inches  or  more  in 
overall  width  shall  have  an  effective 
projected  luminous  area  not  less  than  12 
square  inches. 

55.1.1.8  For  each  motor  vehicle  less 
than  30  feet  in  overall  length,  the 
photometric  and  minimum  candlepower 
requirements  for  side  marker  lamps 
specified  in  SAE  Standard  I592e 
Clearance,  Side  Marker,  and 
Identification  Lamps,  July  1972,  may  be 
met  for  all  inboard  test  points  at  a 
distance  of  15  feet  from  the  vehicle  and 
on  a  vertical  plane  that  is  perpendicular 
to  the  longitudinal  axis  of  the  vehicle 
and  located  midway  between  the  front 
and  rear  side  marker  lamps. 

55.1.1.9  A  boat  trailer  whose  overall 
width  is  80  inches  or  more  need  not  be 
equipped  with  both  front  and  rear 
clearance  lamps  provided  an  amber  (to 
front]  and  red  (to  rear)  clearance  lamp  is 
located  at  or  near  the  midpoint  on  each 
side  so  as  to  indicate  its  extreme  width. 

55.1.1.10  Multiple  license  plate 
lamps  and  backup  lamps  may  be  used  to 
fufill  the  requirements  of  the  SAE 
Standards  applicable  to  such  lamps 
referenced  in  Tables  I  and  III. 
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55.1.1.11  A  parking  lamp,  tail  lamp, 
stop  lamp,  or  turn  signal  lamp  shall  meet 
the  minimum  percentage  specified  in 
Figure  la  of  the  corresponding  minimum 
allowable  value  specified  in  figurp  lb 
The  maximum  candlepower  output  of 
each  stop,  turn  signal,  tail  and  parking 
lamp  shall  not  exceed  that  prpscnbed  in 
Figure  lb.  The  values  specified  in  Figurp 
la  and  Figure  lb  are  substituted  for 
those  specified  in  Table  1  of  the 
following  SAE  Standards:  |222  Parking 
Lamps.  I585e  Tail  Lamps  (maximum  at 
H  or  above),  I585c  Stop  Lamps  and 
J588e  Turn  Signal  Lamps,  except  that 
motorcycle  turn  signal  lamps  need  meet 
only  one-half  of  the  minimum 
photometric  values  specified  in  Figure 
lb. 

55.1.1.12  A  parking  lamp,  tail  lamp, 
stop  lamp  or  turn  signal  lamp  is  not 
required  to  meet  the  minimum 
photometric  value  at  each  test  point 
specified  in  this  standard  if  the  sum  of 
the  percentages  of  the  minimum 
candlepower  measured  at  the  test  points 
Is  not  less  than  that  specified  for  each 
group  hated  in  Figure  Ic 

55.1.1.13  Each  passenger  car.  and 
each  multipurpose  passenger  vehicle, 
truck,  and  bus  of  less  than  80  inches 
overall  width,  shall  be  equipped  with  a 
turn  signal  operating  unit  designed  to 
complete  a  durability  test  of  100,000 
cycles. 

S5.1  1.14    A  trailer  that  is  less  than  30 
inches  in  overall  width  may  be  equipped 
with  only  one  tail  lamp,  stop  lamp,  and 
rear  reflex  reflector,  which  shall  be 
located  at  or  near  its  vertical  centerline 

55.1.1.15  A  trailer  that  is  less  than  6 
feet  in  overall  length,  including  the 
trailer  tongue,  need  not  be  equipped 
with  front  side  marker  lamps  and  front 
side  reflex  reflectors. 

55.1.1.16  A  lamp  designed  to  use  a 
type  of  bulb  that  has  not  been  assigned 
a  mean  spherical  candlepower  rating  by 
its  manufacturer  and  is  not  listed  in  SAE 
Standard  I573d.  Lamp  Bulbs  and  Sealed 
Units,  December  1988,  shall  meet  the 
applicable  requirements  of  this  standard 
when  used  with  any  bulb  of  the  type 
specified  by  the  lamp  manufacturer, 
operated  at  the  bulb's  design  voltage.  A 
lamp  that  contains  a  sealed-in  buib  shall 
meet  these  requirements  with  the  bulb 
operated  at  the  bulb's  design  voltage. 

55.1.1.17  Except  for  a  lamp  having  a 
sealed-in  bulb,  a  lamp  shall  meet  the 
applicable  requirements  of  this  standard 
when  tested  with  a  bulb  whose  filament 
is  positioned  within  tL.OlO  inch  of  the 
nominal  design  position  specified  in 
SAE  Standard  J573d,  Lamp  Bulbs  and 
Sealed  Units.  December  1968,  or 
specified  by  the  bulb  manufacturpr. 

S5. 11.18    A  backup  lamp  is  not 
required  to  meet  the  minimum 


photometric  values  at  each  test  point 
specified  in  Table  I  of  SAE  Standard 
|'i93c.  Backup  Lamps.  February  1968  if 
the  sum  of  the  candlepower  measured  at 
(he  test  points  withm  each  group  listed 
m  FiB'ire  2  is  not  less  than  the  group 
tiitals  specified  in  that  figure. 

55.1.1.19  F^ch  variable  load  turn 
signal  fiasher  shall  comply  with  voltage 
drop  and  durability  requirements  of  SAE 
Standard  )590b.  Turn  Signal  Flashers, 
October  1965  with  the  maximum  design 

li  liid  connected,  and  shall  comply  with 
starting  time,  fiash  rate,  and  percent 
currpnt  "on"  time  requirements  of  J590b 
both  with  the  minimum  and  with  the 
maximum  design  load  connected. 

55. 1.1.20  The  lowest  voltage  drop  for 
turn  signal  flashers  and  hazard  warning 
signal  flashers  measured  between  the 
input  and  load  terminals  shall  not 
exceed  0.8  volt. 

55. 1.1.21  A  motor-driven  cycle 
whose  speed  attainable  in  1  mile  is  30 
mph  or  less  need  not  be  equipped  with 
turn  signal  lamps. 

S5.1  1  22    A  motor-driven  cycle 
whose  speed  attainable  in  1  mile  is  30 
mph  or  less  may  be  equipped  with  a 
stop  lamp  whose  effective  projected 
luminous  lens  area  is  not  less  than  3Vi 
square  inches  and  whose  photometric 
output  for  the  groups  of  test  points 
specified  in  Figure  1  is  at  least  one-half 
of  the  minimum  values  set  forth  in  that 
figurp 

55.1.1.23  F^ch  tail  lamp 
manufactured  to  replace  a  tail  lamp 
designed  to  conform  to  SAE  Standard 
|.585d.  Tail  Lamps,  August  1970,  may 
also  be  designed  to  conform  to  J585d. 

55.1.1.24  Each  turn  signal  lamp 
manufactured  to  replace  a  turn  signal 
lamp  (un  a  motorcycle)  that  was 
designed  to  conform  to  SAE  Standard 
|T68d,  Turn  Signal  Lamps,  June  1966, 
may  also  be  designed  to  conform  to 
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S5  1  1  2.5     Each  turn  signal  lamp  on  a 
motorcycle  manufactured  on  and  after 
January  1, 1973.  shall  have  an  effective 
projected  luminous  area  of  not  less  than 
3' J  square  inches. 

So  11.26     Note  6  of  Table  1  in  SAE 
Standard  I588e.  Tu.-n  Signal  Lamps. 
September  1970.  does  not  apply.  A  stop 
lamp  that  is  not  optically  combined  with 
a  turn  signal  lamp  shall  remain 
activated  when  the  turn  signal  is 
flashing. 

S5.1.1.27     Each  passenger  car 
manufactured  on  or  after  September  V 
1985.  shall  be  equipped  with  a  high- 
mounted  stop  lamp  which; 

(a)  Shall  have  an  effective  projected 
luminous  area  not  less  than  4''2  square 
inches. 

(b)  Shall  have  a  signal  visible  to  the 
rear  through  a  horizontal  angle  from  45 


degrees  to  the  left  to  45  degrees  to  the 
ri^t  of  the  longitudinal  axis  of  the 
vehicle. 

(c)  Shall  have  the  minimum 
photometric  values  in  the  amount  and 
location  listed  in  Figure  10,  instead  of 
those  in  Table  1  of  SAE  Recommended 
Practice  I186a.  Supplemental  High - 
Mounted  Stop  and  Rear  Turn  Signal 
Lamps.  September  1977. 

(d)  Need  not  meet  the  requirements  of 
paragraphs  3.1.6  Moisture  Test,  3.1.7 
Dust  Test,  and  3.1.8  Corrosion  Test  of 
SAE  Recommended  Practice  JlB6a  if  if  is 
mounted  inside  the  vehicle. 

(e)  Shall  provide  access  for 
convenient  replacement  of  the  bulb 
without  the  use  of  special  tools. 

85,1.1.28    Instead  of  the  headlamps 
specified  by  Table  III.  a  motorcycle  may 
be  equipped  with  one  half  of  any 
headlighting  system  specified  in  S7 
which  provides  both  a  full  upper  beam 
and  full  lower  beam,  and  where  more 
than  one  lamp  must  be  used,  the  lamps 
shall  be  mounted  vertically,  with  the 
lower  beam  as  high  as  practicable. 
When  installed  on  a  motorcycle  such 
half  system  need  not  meet  the  aiming 
requirements  specified  in  S7. 

S5.1.2    Plastic  materials  used  for 
optical  parts  such  as  lenses  and 
reflectors  shall  conform  to  SAE 
Recommended  Practice  1576c  May  1970. 
except  that: 

(a)  Plastic  lenses  used  for  inner  lensps 
or  those  covered  by  another  material 
and  not  exposed  directly  to  sunlight 
shall  meet  the  requirements  of 
paragraphs  3.4  and  4.2  of  SAE  1576c, 
when  covered  by  the  outer  lens  or  other 
material: 

(b)  After  the  outdoor  exposure  lest, 
the  haze  and  loss  of  surface  luster  of 
plastic  materials  used  for  lamp  lensPs 
shall  not  be  greater  than  30  percent  haze 
as  measured  by  ASTM-1003-61,  Hazf 
and  Luminous  Transmittance  of 
Transparent  Plastic,  and 

(c)  After  the  outdoor  exposure  test, 
plastic  materials  used  for  reflex 
reflectors  shall  meet  the  appearance 
requirements  of  paragraph  4.2.2  of  SAE 
1576c. 

55.1.3  No  additional  lamp,  reflective 
device  or  other  motor  vehicle  equipment 
shall  be  installed  that  impairs  the 
effectiveness  of  lighting  equipment 
required  by  this  standard. 

55.1.4  Each  school  bus  shall  be 
equipped  with  a  system  of  either: 

(a)  Four  red  signal  lamps  designed  to 
conform  to  SAE  Standard  1887.  School 
Bus  Red  Signal  Lamps.  July  1964,  and 
installed  in  accordance  with  that 
standard;  or 

(b)  Four  red  signal  lamps  designed  to 
conform  to  SAE  Standard  1887,  School 
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Bus  Red  Signal  Lamps,  July  1964,  and 
four  amber  signal  lamps  designed  to 
conform  to  that  standard,  except  for 
their  color,  and  except  that  their 
candlepower  shall  be  at  least  2V2  times 
that  specified  for  red  signal  lamps.  Both 
red  and  amber  lamps  shall  be  installed 
in  accordance  with  SAE  Standard  1887. 
except  that: 

(i)  Each  amber  signal  lamp  shall  be 
located  near  each  red  signal  lamp,  at  the 
same  level,  but  closer  to  the  vertical 
centerline  of  the  bus:  and 

(ii)  The  system  shall  be  wired  so  that 
the  amber  signal  lamps  are  activated 
only  by  manual  or  foot  operation,  and  if 
activated,  are  automatically  deactivated 
and  the  red  signal  lamps  automatically 
activated  when  the  bus  entrance  door  is 
opened. 

S5.1.5    The  color  in  all  lamps, 
reflective  devices,  and  associated 
equipment  to  which  this  standard 
applies  shall  comply  with  SAE  Standard 
J578c,  Color  Specification  for  Electric 
Signal  Lighting  Devices,  February  1977. 

55.2  Other  requirements. 

55.2.1  The  words  "it  is  recommended 
that,"  "recommendations."  or  "should 
be"  appearing  in  any  SAE  Standard  or 
Recommended  Practice  referenced  or 
subreferenced  in  this  standard  shall  be 
read  as  setting  forth  mandatory 
requirements,  except  that  the  aiming 
pads  on  the  lens  face  and  the  black  area 
surrounding  the  signal  lamp 
recommended  in  SAE  Standard  J887. 
School  Bus  Red  Signal  Lamps,  July  1964, 
are  not  required. 

55.2.2  The  words  "Tvpe  1  (5»/V')," 
"Type  2  (5%"),"  'Type  2  (7")."  "Type 
lA."  "Type  2A."  and  "Type  2B" 
appearing  in  any  SAE  Standard  or 
Recommended  Practice  reference  or 
subreferenced  in  this  standard  shall  also 
be  read  as  setting  forth  requirements 
respectively  for  the  following  types  of 
headlamps:  iCl.  2Cl.  2Dl.  lAl,  2.M,  and 
2B1. 

55.3  Location  of  required  equipment. 
S5.3.1    Except  as  provided  in 

succeeding  paragraphs  of  S5.3.1.  each 
lamp,  reflective  device,  and  item  of 
associated  equipment  shall  be  securely 
mounted  on  a  rigid  part  of  the  vehicle 
other  than  glazing  that  is  not  designed  to 
be  removed  except  for  repair,  in 
accordance  with  the  requirements  of 
Table  I  or  III  and  in  location  specified  in 
Table  II  (multipurpose  passenger 
vehicles,  trucks,  trailers,  and  buses  80  or 
more  inches  in  overall  width)  or  Table 
IV  (all  passenger  cars,  and  motorcycles, 
and  multi-purpose  passenger  vehicles, 
truck,  trailers  and  buses  less  than  80 
inches  in  overall  width),  as  applicable. 

S5.3.1     Except  as  provided  in 
S5.3.1.1.1,  each  lamp  and  reflective 
device  shall  be  located  so  that  it  meets 


the  visibility  requirements  specified  in 
any  applicable  SAE  Standard  or 
Recommended  Practice.  In  addition,  no 
part  of  the  vehicle  shall  prevent  a 
parking  lamp,  taillamp.  stop  lamp,  turn 
signal  lamp,  or  backup  lamp  from 
meeting  its  photometric  output  at  any 
applicable  group  of  test  points  specified 
in  Figures  Ic  and  2,  or  prevent  any  other 
lamp  from  meeting  the  photometric 
output  at  any  test  point  specifipd  in  any 
applicable  SAE  Standard  or 
Recommended  Practice.  However,  if 
motor  vehicle  equipment  (e.g..  mirrors, 
snow  plows,  wrecker  booms,  backhoes, 
and  winches)  prevents  compliance  with 
this  paragraph  by  any  required  lamp  or 
refiective  devices,  an  auxiliary  lamp  or 
device  meeting  the  requirements  of  this 
paragraph  shall  be  provided 

S5.3. 1.1.1     Clearance  lamps  may  be 
mounted  at  a  location  other  than  on  the 
front  and  rear  if  necessary  to  indicate 
the  overall  width  of  a  vehicle,  or  for 
protection  from  damage  during  normal 
operation  of  the  vehicle,  and  at  such  a 
location  they  need  not  be  visible  at  45 
degrees  inboard. 

55.3.1.2  On  a  truck  tractor,  the  red 
rear  reflex  reflectors  may  be  mounted 
on  the  back  of  the  cab,  at  a  minimum 
height  not  less  than  4  inches  above  the 
height  of  the  rear  tires. 

55.3.1.3  On  a  trailer,  the  amber  front 
side  refiex  reflectors  and  amber  front 
side  marker  lamps  may  be  located  as  far 
forward  as  practicable  exclusive  of  the 
frailer  tongue. 

55.3.1.4  When  the  rear  identification 
lamps  arc  mounted  at  the  extreme 
height  of  a  vehicle,  rear  clearance  lamps 
need  not  meet  the  requirement  of  Table 
II  that  they  be  located  as  close  as 
practicable  to  the  top  of  the  vehicle. 

55.3.1.5  The  center  of  the  lens 
referred  to  in  SAE  Standard  ]593c. 
Backup  Lamps.  February  1968.  is  the 
optical  center. 

S5.3.1  6    On  a  truck  tractor,  clearance 
lamps  mounted  on  the  cab  may  be 
located  to  indicate  the  width  of  the  cab. 
rather  than  the  overall  width  of  the 
vehicle. 

55.3.1.7  The  requirement  that  there 
be  not  less  than  4  inches  between  a 
front  turn  signal  lamp  and  a  low  beam 
headlamp,  specified  in  S,\E  Standard 
J586e,  Turn  Signal  Lamps.  September 
19"0,  shall  not  apply  if  the  sum  of  the 
candlepower  values  of  the  turn  signal 
lamp  measured  at  the  test  points  within 
each  group  listed  in  Figure  Ic  is  not  less 
than  two  and  one-half  times  the  sum 
specified  for  each  group  for  yellow  turn 
signal  lamps. 

55.3.1.8  Each  high-mounted  stop 
lamp  shall  be  mounted  with  its  center  on 
the  vertical  centerline  of  the  passenger 
car  as  the  car  is  viewed  from  the  rear. 


Tlie  lamp  may  be  mounted  at  any 
position  on  the  centerline.  including  the 
glazing.  If  the  lamp  is  mounted  inside 
the  vehicle,  means  shall  be  provided  to 
minimize  reflections  from  the  light  of  the 
lamp  upon  the  rear  window  glazing  that 
might  be  visible  to  the  driver  when 
viewed  directly,  or  indirectly  in  the 
rearview  mirror.  If  the  lamp  is  mounted 
below  the  rear  window,  no  portion  of 
the  lens  shall  be  lower  than  6  inches 
below  the  rear  window  on  convertibles, 
or  3  inches  on  other  passenger  cars. 

55.4  Equipment  combinations. 

55.4.1  Two  or  more  lamps,  reflective 
devices,  or  items  of  associated 
equipment  may  be  combined  if  the 
requirements  for  each  lamp,  reflective 
device,  and  item  of  associated 
equipment  are  met.  except  that  no 
clearance  lamp  may  be  combined 
optically  with  any  taillamp  or 
identification  lamp,  and  no  high- 
mounted  stop  lamp  shall  be  combined 
with  any  other  lamp  or  reflective  device. 

55.5  Special  wiring  requirements. 
S.5.5.1    Each  vehicle  shall  have  a 

means  of  switching  between  lower  and 
upper  beams  that  conforms  to  SAE 
Recommended  Practice  J564a  Headlamp 
Beam  Switching,  April  1964  or  to  SAE 
Recommended  Practice  )565b.  Semi- 
Automatic  Headlamp  Beam  Switching 
Devices,  February  1969.  Except  as 
provided  in  S5.5.8,  the  lower  and  upper 
beams  shall  not  be  energized 
simultaneously  except  momentarily  for 
temporary  signalling  purposes  or  during 
switching  between  beams. 

55.5.2  Each  vehicle  shall  have  a 
means  for  indicating  to  the  driver  when 
the  upper  beams  of  the  headlamps  are 
on  that  conforms  to  SAE  Recommended 
Practice  J564a.  April  1964.  except  that 
the  signal  color  need  not  be  red. 

55.5.3  The  tail  lamps  on  each  vehicle 
shall  be  activated  when  the  headlamps 
are  activated  in  a  steady-burning  state. 

55.5.4  The  stop  lamps  on  each 
vehicle  shall  be  activated  upon 
application  of  the  service  brakes.  The 
high-mounted  stop  lamp  on  each 
passenger  car  shall  be  activated  only 
upon  application  of  the  service  brakes. 

55.5.5  The  vehicular  hazard  warning 
signal  operating  unit  on  each  vehicle 
shall  operate  independently  of  the 
ignition  or  equivalent  switch,  and  when 
activated,  shall  cause  to  flash 
simultaneously  sufficient  turn  signal 
lamps  to  meet,  as  a  minimum,  the  turn 
signal  lamp  photometric  requirements  of 
this  standard. 

55.5.6  F.ach  vehicle  equipped  with  a 
turn  signal  operating  unit  shall  also  have 
an  illuminated  pilot  indicator.  Failure  of 
one  or  more  turn  signal  lamps  to  operate 
shall  be  indicated  in  accordance  with 
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SAE  Standard  [Sefle.  Turn  Signal  Lamps. 
September  1970,  except  when  a 
variable-load  turn  signal  flasher  is  used 
on  a  truck,  bus.  or  multipurpose 
passenger  vehicle  SO  or  more  inches  in 
overall  width,  on  a  truck  that  is  capable 
of  accommodating  a  slide-in  camper,  or 
on  any  vehicle  equipped  to  tow  trailers 

S5.5.7     On  each  passenger  car  and 
motorcycle,  and  on  each  multipurpose 
passenger  vehicle,  truck,  and  bus  of  less 
t.^.an  80  lnche.s  overall  wuith: 

(a)  When  the  parking  lamps  ,»ri; 
activated,  the  tail  lamps,  licen.se  pl.ite 
Inmps.  and  side  marker  Umps  shall  also 
be  activated;  and 

(b)  When  the  headlamps  are  activated 
in  a  steady-burning  state,  the  tail  lamps. 
p.irking  lamps,  license  plate  lamps  unci 
side  marker  lamps  shall  also  he 

ar  tivated 

S5.5  8    On  a  motor  vehicle  equipped 
with  a  headlighting  system  designed  to 
conform  to  the  photometric 
requirements  of  Figure  15.  the  lamps 
marked  "L"  or  "Ur"  may  be  wired  to 
remain  permanently  activated  when  the 
lamps  marked  "U"  or  "UP'  are 
activated.  On  a  motor  vehicle  equipped 
with  an  Integral  Beam  headlighting 
system  meeting  the  photometric 
requirements  of  paragraph  S7  4(af(2j,  the 
lower  beam  headlamps  shall  be  wired  to 
remain  permanently  activated  when  the 
upper  beam  headlamps  are  activated. 

SS.5.9    The  wiring  harness  or 
connector  assembly  of  each  headlamp 
system  shall  be  designed  so  that  only 
those  filaments  necessary  for  meeting 
lower  beam  photometries  are  energized 
when  the  beam  selector  switch  is  in  the 
lower  beam  position,  and  that  only 
those  filaments  necessary  for  meeting 
upper  beam  photometries  are  energized 
when  the  beam  selector  switch  is  in  the 
upper  beam  position. 

55.5  10    The  wiring  requirements  for 
lighting  equipment  in  use  are: 

(a)  Turn  signal  lamps,  hazard  warning 
signal  lamps,  and  school  bus  warning 
lamps  shall  be  wired  to  flash: 

(b)  High-mounted  stop  lamps  on 
passenger  cars  manufactured  on  or  after 
August  1. 1984,  but  before  September  1 
1986,  may  flash  when  the  hazard 
warning  system  is  activated. 

(c)  Headlamps  and  side  marker  lamps 
may  be  wired  to  flash  for  signaling 
purposes: 

(d)  A  motorcycle  headlamp  may  be 
wired  to  allow  either  its  upper  beam  or 
its  lower  beam,  but  not  both,  to 
modulate  from  a  higher  intensity  to  a 
lower  intensity  in  accordance  with 
section  S5.6; 

(e)  All  other  lamps  shall  be  wired  to 
be  steady-burning. 

55.6  Motorcycle  headlamp 
modulo tjon  system. 


S5.6.1     A  headlamp  on  a  motorcycle 
may  be  wired  to  modulate  either  the 
upper  beam  or  the  lower  beam  from  its 
maximum  intensity  to  a  lesser  intensity 
provided  that: 

(a)  The  rate  of  modulation  shall  be  240 
T  40  cycles  per  minute 

(b)  The  headlamp  shall  be  operated  at 
maximum  power  for  50  to  70  percent  of 
each  cycle. 

(c)  The  lowest  intensity  at  any  test 
point  shall  he  not  less  than  17  percent  of 
the  maximum  intensity  measured  at  the 
same  point 

(d)  The  moduldtor  switch  shall  be 
wired  m  the  power  lead  of  the  beam 
filament  being  modulated  and  nijt  in  the 
ground  side  of  the  circuit 

fe)  Means  shall  be  provided  so  that 
both  the  lower  beam  and  upper  beam 
remain  operable  in  the  event  of  a 
modulator  failure 

If]  The  system  shall  include  a  sensor 
mounted  with  the  axis  of  its  sensing 
element  perpendicular  to  a  horizontal 
plane  Headlamp  modulation  shall  cease 
whenever  the  level  of  light  emitted  by  a 
tungsten  filament  light  operating  at  3000' 
Kelvin  is  either  less  than  270  lux  (25 
foot-candles]  of  direct  light  for  upward 
pointing  sensors  or  less  than  60  lux  {B.6 
foot-candles  I  of  reflected  light  for 
downward  pointing  sensors  The  light  is 
measured  by  a  silicon  cell  type  light 
meter  that  is  located  at  the  sensor  and 
pointing  in  the  same  direction  as  the 
sensor  .A  Kodak  C/ray  Card  (Kodak  R- 
27)  IS  pi. iced  at  ground  level  to  simulate 
the  road  surface  in  testing  downward 
pointing  sensors. 

(g)  When  tested  in  accordance  with 
the  test  profile  shown  in  Figure  9,  the 
voltage  drop  across  the  modulator  when 
the  lamp  is  on  at  all  test  conditions  for 
12  volt  systems  and  6  volt  systems  shall 
not  be  greater  than  .45  volt.  The 
modulator  shall  meet  all  the  provisions 
of  the  standard  after  completion  of  the 
lest  profile  shown  in  Figure  9. 

(h)  Means  shall  be  provided  so  that 
both  the  lower  and  upper  beam  function 
at  design  voltage  when  the  headlamp 
control  switch  is  in  either  the  lower  or 
upper  beam  position  when  the 
modulator  is  off. 

S5. 6.2(a)     Each  motorcycle  headlamp 
modulator  not  intended  as  onginal 
equipment,  or  its  container,  shall  be 
labeled  with  the  maximum  wattage,  and 
the  minimum  wattage  appropnate  for  its 
use.  .Additionally,  each  such  modulator 
shall  comply  with  S5.6.1  (a)  thrtjugh  (g) 
when  connected  to  a  headlamp  of  the 
maximum  rated  power  and  a  headlamp 
of  the  minimum  rated  power  and  shall 
provuie  means  so  that  the  modulated 
Meam  functions  at  design  voltage  when 
the  modulator  is  off. 


(b)  Instructions,  with  a  diagram,  shall 
be  provided  for  mounting  the  light 
sensor  including  location  on  the 
motorcycle,  distance  above  the  road 
surface,  and  orientation  with  respect  to 
the  light. 

S5.7    Replacement  Equipment. 

55.7.1  Each  lamp,  reflective  device, 
or  item  of  associated  equipment 
manufactured  to  replace  any  lamp, 
reflective  device,  or  item  of  associated 
equipment  on  any  vehicle  to  which  this 
standard  applies,  shall  be  designed  to 
comform  with  this  standard. 

55.7.2  Unless  otherwise  specified  in 
this  standard,  each  lamp,  reflective 
device,  or  item  of  associated  equipment 
to  which  section  S5.7.1  applies  may  be 
labeled  with  the  symbol  DOT,  which 
shall  constitute  a  certification  that  it 
conforms  to  applicable  Federal  motor 
vehicle  safety  standards. 

S8.    Subreferenced  S.\E  Standards 
and  Recommended  Practices. 

56.1  SAE  Standards  and 
Recommended  Practices  subreferenced 
by  the  SAE  Standards  and 
Recommended  Practices  included  in 
Tables  I  and  III  and  paragraphs  S5.1  4 
and  S5.5.1  are  those  published  in  the 
1970  edition  of  the  SAE  Handbook, 
except  that  the  SAE  standard  referred  to 
as  "J575"  is  J575e.  Tests  for  Motor 
Vehicle  Lighting  Devices  and 
Components.  August  1970,  for  slop 
lamps,  tail  lamps,  and  turn  signal  lamps 
designed  to  conform  to  SAE  Standards 
I586c,  J585d/I585e,  and  I588e. 
respectively,  and  for  high-mounted  stop 
lamps  designed  to  conform  to  SAE 
Recommended  Practice  )186a.  The 
reference  in  J585e  to  )256  does  not  apply 
For  headlamps,  unless  otherwise 
specified  in  this  standard,  the  version  of 
SAE  Standard  1575  is  JUNBO.  and  the 
version  of  SAE  Standard  1602  is  OCTU<l. 

56.2  Requirements  of  SAE  Stand.,  ids 
incorporated  by  reference  in  this 
standard,  other  than  I576b  and  |5r6<.:.  do 
not  include  test  for  warpage  of  devices 
with  plastic  lenses. 

S7    Headlighting  requirements. 

57.1  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
and  bus  shall  be  equipped  with  a 
headlighting  system  designed  to  confonn 
to  the  requirements  of  S7.3.  S7.4,  or  S7.5. 

57.2  The  lens  of  each  original 
equipment  and  replacement  equipment 
headlamp,  and  each  beam  contributor 
manufactured  on  or  after  December  1. 
1989,  shall  be  marked  with  the  symbol 
"DOT."  either  horizontally  or  vertically 
which  shall  constitute  the  certification 
required  by  15  U.S.C.  1403.  The  lens  of 
each  headlamp  and  each  beam 
contributor  manufactured  on  or  after 
December  1, 1989,  shall  also  be  marked 


with  the  manufacturer's  or  importer's 
nam.e  and/or  trademark  registered  with 
the  U.S.  Patent  Office,  and  each 
headlamp  or  beam  contributor  with  its 
voltage,  and  with  its  part  or  trade 
number. 

S7.3    Sealed  beam  headlighting 
system.  A  sealed  beam  headlighting 
system  shall  be  designed  to  meet  the 
requirements  of  one  of  the  following 
subparagraphs  of  S7.3.2  through  S7.3.9 
In  references  to  Figures  in  SAE  11383 
APR85  for  headlamp  dimensional 
requirements,  only  those  dimensions 
marked  "\"  for  interchangeability  are 
applicable. 

57.3.1  The  lens  of  each  sealed  beam 
headlamp  designed  to  conform  to  S7.3.2 
through  S7.3.6  shall  be  marked 
according  to  paragraph  5.4.3  through 
5.4.5  of  SAE  Standard  J1383  APR85 
Performance  Requirements  for  Motor 
Vehicle  Headlamps. 

57.3.2  Type  A  headlighting  system 
A  Type  A  headlighting  system  consists 
of  two  Type  lAl  and  two  Type  2A1 
headlamps  and  associated  hardware, 
which  are  designed  to  conform  to  the 
following  requirements; 

(a)  SAE  Standard  11383  APR85 
Performance  Requirements  for  Motor 
Vehicle  Headlamps,  with  the  following 
exceptions: 

(1)  Paragraphs  1,  2.1.2.  2.8.2.  3,  4.1.1, 
4.1.3,  4.4,  4.6,  4.8  through  4.18.  5.1  1,  5.1,3. 
5.1.5.  5.1.7  through  5.1.16,  5.2.2,  5.3,5. 
5.4.1,  5.4.2,  and  6  through  6.4  do  not 
apply. 

(2)  In  paragraph  5.3.2.  the  words  "and 
retaining  rings"  are  omitted. 

(3)  In  paragraphs  4.5.2  and  5.1.6,  the 
words  "either  Table  1  or  Table  2  of  SAE 
)579  DEC84  as  appropriate"  are 
substituted  for  'Table  3. " 

(b)  SAE  Standard  ]580  DEC86  Sealed 
Beam  Headlamp  Assembly  (except 
paragraphs  3.  4.1.1.  5.1.1.1,  5.1.2.3,  and 
the  second  sentence  of  5.1.6);  in  5.2.1, 
delete  the  words  "and  retaining  rings, " 
the  correct  reference  is  SAE  J1383 
Figures  6,  9, 12  and  14. 

(c)  After  a  vibration  test  co.nducted  in 
accordance  with  paragraph  S8.9,  there 
shall  be  no  evidence  of  loose  or  broken 
parts,  other  than  filaments,  visible 
without  magnification. 

(d)  The  maximum  wattage  at  12.8 
volts  (design  voltage):  Single  filament 
headlamp,  55  watts  on  the  upper  beam, 
dual  filament  headlamp,  43  watts  on  the 
upper  beam  and  65  watts  on  the  lower 
beam. 

57.3.3  Type  B  headlighting  system. 
A  Type  B  headlighting  system  consists 
of  two  Type  2Bl  headlamps  and 
associated  hardware,  which  are 
designed  to  conform  to  the  following 
requirements: 


(a)  The  requirements  of  paragraphs 
S7.3.2  (a)  through  (c). 

(b]  The  maximum  wattage  at  12.8 
volts  (design  voltage);  70  watts  on  the 
upper  beam  and  60  watts  on  the  lower 
beam. 

57.3.4  T\j>e  C  headlighting  system. 
.\  Type  C  headlighting  system  consists 
of  two  Type  iCland  two  Type  2Cl 
headlamps  and  associated  hardware, 
which  are  designed  to  conform  to  the 
requirements  of  paragraph  57. 3.2  (a) 
through  (d), 

57.3.5  Type  D  headlighting  system. 
A  Type  D  headlighting  system  consists 
of  two  Type  201  headlamps  and 
associated  heardware,  which  are 
designed  to  conform,  to  the  requirements 
of  paragraph  S'^.3.2  (a)  through  (c). 

57.3.6  Type  E  headlighting  system.  A 
Type  E  headlighting  system  consists  of 
two  Type  2E1  headlamps  and  associated 
hardware,  which  are  designed  to 
conform  to  the  requirem.ents  of 
paragraph  S7.3.2  (a)  through  (c). 

87.3.7  Type  F headlighting  system.  A 
Type  F  headlightma  system  consists  of 
two  Type  UF  and  two  Type  LP 
headlamps  and  associated  hardware, 
which  are  designed  to  conform  to  the 
following  requirements; 

ja)  Figures  11.  12. 13,  and  14  as 
appropnate, 

(b)  The  photometric  requirements  of 
Figure  15  of  this  standard.  A  realm 
tolerance  of  -f  /  -  V*  degree  is  allowed 
for  any  test  point  on  the  Type  LF  lamp 
when  tested  alone,  but  is  not  allowed  on 
the  Type  UF  lamp  when  tested  alone. 
For  the  test  point  10U-90U, 
measurement  shall  be  from  the  normally 
exposed  surface  of  the  lens  face. 

(c)  SAE  Standard  )13H3  APR85 
Performance  Requirements  for  Motor 
Vehicle  Headlamps,  Sections  2.4.  2^, 
2.6,4.1.  and  4.1.4. 

(d)  When  tested  in  accordance  with 
section  (c),  the  mounted  assembly 
(either  Type  UF  or  Type  LF  headlamps, 
respective  mounting  ring,  aiming  ring. 
and  aim  adjustment  mechanism)  shall 
be  designed  to  conform  to  the 
requirements  of  Figure  15  for  upper  or 
lower  beams  re.'^pec'.ively  without  reaim 
wh(:n  any  confcrming  Type  UF  or  LF 
headlamp  is  tested  and  replaced  by 
another  conforming  headlamp  of  the 
same  Type. 

(e)  SAE  JSflO  DEC86  Sealed  Beam 
Headlamp  Assembly  with  the  following 
exceptions. 

(1)  Section  2.2  Mounting  Ring  reads: 
"the  adjustable  ring  upon  which  the 
sealed  beam  unit  is  mounted  and  which 
forces  the  sealed  beam  unit  to  seat 
against  the  aimi.ng  ring  when  assembled 
into  a  sealed  beam  assembly." 

(2)  The  definition  "2.3  Aiming  Ring" 
reads:  "The  clamping  ring  that  retains 


the  sealed  beam  unit  against  the 
mounting  ring,  and  that  provides  an 
interface  between  the  unit's  aiming/ 
seating  pads  and  the  headlamp  aimer 
adapter  (locating  plate)." 

(3)  Section  4.1.1  Vibration  Test  does 
not  apply. 

(4)  Section  5.1.1.1  does  not  apply. 

(5)  Section  5.1.2.1  reads:  "When  the 
headlamp  assembly  is  tested  in  the 
laboratory,  a  minimum  aiming 
adjustment  of  +  /  -  2.5  degrees  shall  be 
provided  in  the  horizontal  plane  and  -f  / 
—  4  degrees  in  the  vertical  plane." 

(6)  Section  5.1X2  concludes: 

through  an  angle  of +/- 2.5 

degrees  and  +  /  —  4  degrees 
respectively." 

(7)  Section  5.1.6  is  retitled  "Retaining 
Ring/Aiming  Ring  Tests."  and  add:  "92  x 
150  mm  .  .  .  0.340  in  [a6  mm)." 

(8)  Figures  2,  3,  and  4  do  not  apply, 
and  the  reference  to  them  in  section  4.5 
is  replaced  by  "Figure  16,  Deflectometer, 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  108." 

(f)  A  lens  for  a  Type  F  headlamp 
incorporating  an  upper  beam  shall  be 
labeled  'UF'.  A  lens  for  a  Type  F 
headlamp  incorporating  a  lower  beam 
shall  be  labeled  "LF*.  The  face  of 
letters,  numbers,  or  other  symbols 
molded  on  the  surface  of  the  lens  shall 
not  be  raised  more  than  0.020  in  (05 
mm),  and  shall  be  placed  no  closer  to 
the  photometric  center  of  the  lens  than 
2.75  in.  (70  mm.).  The  marking  shall  be 
molded  in  the  lens  and  shall  be  not  less 
than  V*  in.  (6.35  mm)  in  size. 

(g)  The  maximum  wattage  at  12.8  volts 
(design  voltage):  70  watts  on  the  upper 
beam  and  60  watts  on  the  lower  beam. 

(h)  Type  F  headlamps  may  be 
mounted  on  conunon  or  parallel  seating 
and  aiming  planes  to  permit 
simultaneous  aiming  of  both  headlamps 
provided  that  when  tested  with  any 
conforming  Type  UF  and  LF  headlamps 
according  to  Section  SlO: 

(1)  The  assembly  (consisting  of  the 
Type  UF  and  LF  headlamps,  mounting 
rings,  the  aiming/seating  rings,  and  aim 
adjustment  mechanism),  shall  be 
designed  to  confonn  to  the  test  point 
values  of  Figure  15. 

(2)  There  shall  be  no  provision  for 
adjustment  between  the  common  or 
parallel  aiming  and  seating  planes  of  the 
two  lamps. 

(i)  After  a  vibration  test  conducted  in 
accordance  *vith  paragraph  S8.9.  the 
Type  F  system  shall  show  no  evidence 
of  loose  or  broken  parts,  other  than 
filaments,  visible  without  magnification. 

S7.3.8     Type  G  headlighting  system. 
A  Type  G  headlamp  system  consists  of 
two  Type  iGl  headlamps  and  two  Type 
2G1  headlamps  each  of  which  is 
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designed  to  conform  fo  the  following 

requirements: 

(a)  Figures  18  and  21 

(b)  SAE  Standard  11333  APR85 
Per^ornicnce  Requirements  ''or  Mr>!:>r 
Vehicle  Headlamps  (except  pa.-agraphs 
1.  2.1.2.  2.8  2,3,  4,1  1.  4.1,3,  4,4.  4.6.'4  8 
through  4.18,  5.1  1.  5.1. 3.  5, 1,5  through 

5, MS,  5.2.2,  5.3.5  through  6  4),  In 
paragraph  5.3.2  the  words  'and  retaining 
rings '  are  omi*»ed.  In  paragraph  4.5,2, 
the  words  "either  Table  1  or  Table  2  of 
SAE  1579  DEC84.  as  appropriate"  are 
substituted  for  the  words  "Table  3." 

(c)  SAE  Standard  1580  DEC86  Sealp<i 
Beam  Headlamp  Assembly,  with  the 
following  exceptions; 

(1)  Sections  2.2.  2.3.  4.1 1,  5.1.1.1, 
5.1.2.3,  5.1  6,  and  5.2,1. 

(2)  Section  4.5  reads:    Torque 
Deflection  Test.  The  headlamp 
assembly  to  be  tested  shall  be  mounted 
in  the  designed  vehicle  position  and  set 
at  nominal  aim  (0,0),  A  special  adapter 
(Figure  22)  for  the  deflpcfometer  I  Figure 
3)  shall  be  clamped  onto  thf  headlamp 
assembly.  A  torque  of  20  in,  !bs  (2.25  N- 
m)  shall  be  applied  to  the  headlamp 
assembly  through  the  deflectometer,  and 
a  reading  on  the  thumb  wheel  shall  be 
taken.  The  torque  shall  be  removed  and 
a  second  reading  on  the  thumb  wheel 
shall  be  taken. ' 

(d)  After  a  vibration  test  conducted  in 
accordance  with  paragraph  S8  9,  there 
shall  be  no  evidence  of  loose  or  broken 
parts,  other  than  filaments,  visible 
without  magnifica'ion. 

(e)  The  maximum  wattage  at  12.8  volts 
(design  voltage)  for  the  iGl  and  2Gl 
upper  beam  is  55  watts  and  43  watts 
respectively:  for  'he  2Gl  lower  beam,  6,5 
watts. 

(f)  A  lens  for  a  Type  G  headlamp 
incorporating  only  part  of  an  upper 
beam  shall  be  labeled  iGl.  A  lens  for  a 
Type  G  headlamp  incorporating  both 
part  of  an  upper  beam  and  a  lower  beam 
shall  be  labeled  2Gl,  The  face  of  letters. 
numbers,  or  other  symbols  molded  on 
the  surface  of  the  lens  shall  not  be 
raised  more  than  0  020  in,  (0  5  mm),  and 
shall  be  placed  no  closer  to  the 
geometric  center  of  the  lens  than  2. "5  in. 
(70  mm.).  The  marking  shall  be  molded 
in  the  lens  and  shall  be  not  less  than  V4 
in.  (6.35  mm)  in  size. 

S".3.9     Type  H  headlighting  system. 
A  Type  H  headlamp  system  consisting 
of  two  Type  2H1  headlamps  and 
associated  hardware,  which  are 
designed  to  conform  to  the  following 
requirements: 

(a)  Paragraph  S7  3  8  (a)  through  (d). 

(b)  The  maximum  wattage  at  12.8 
volts  (design  voltage):  70  watts  on  the 
upper  beam  and  60  w.jtts  on  the  lower 
beam. 


(c)  A  lens  for  a  Type  H  headlamp 
incorporating  both  and  upper  beam  and 
a  lower  beam  shall  be  labeled  2H1.  The 
face  of  letters,  numbers,  or  other 
symbols  molded  on  the  surface  of  the 
lens  shall  not  be  raised  more  than  0.020 
in.  (0.5  mm),  and  shall  be  placed  no 
closer  to  the  geometric  center  of  the  lens 
than  2.75  in.  (70  mm.)  The  marking  shall 
be  mnlded  in  the  lens  and  shall  be  not 
less  than  'm  in.  (6.35  mm)  in  size. 

S7  4    Integral  Beam  Headlighting 
System.  An  integral  beam  headlighting 
system  shall  be  designed  to  conform  to 
the  following  requirements: 

(a)  The  system  shall  provide  in  total 
not  more  than  two  upper  beams  and  two 
lower  beams  of  the  performance 
described  in  one  of  the  following: 

(1)  Figure  15; 

(2)  Figure  15  except  that  the  upper 
beam  test  point  values  at  2y2D-V  and 
2  40-  12R  and  12L  shall  apply  to  the 
lower  beam  headlamp  and  not  to  the 
upper  beam  test  point  value  at  1  VaD-QR 
and  9L  shall  be  1.000; 

(3)  Figure  17; 

(4)  Table  1  of  SAE  1579  DEC84;  or 

(5)  Table  2  of  SAE  1579  DEC84. 

(bj  In  a  four-headlamp  system,  each 
upper  beam  headlamp  and  each  lower 
beam  headlamp  shall  be  designed  to 
conform  to  the  photometries  of  one  of 
the  following: 

(1)  Figure  15; 

(2)  Figure  15  with  the  exceptions 
specified  in  subsection  (a)  of  this 
section;  or 

(3)  Table  2  of  SAE  1579  DEC84. 

(c)  In  a  two-headlamp  system,  each 
headlamp  shall  be  designed  to  conform 
to  the  photometries  of  one  of  the 
following; 

(1)  Figure  17;  or 

(2)  Table  1  of  SAE  J579  DEC  84. 

(d)  In  a  system  in  which  there  is  more 
than  one  beam  contributor  providing  a 
lower  beam,  and/or  more  than  one 
beam  contributor  providing  an  upper 
beam,  each  beam  contributor  in  the 
system  shall  be  designed  to  meet  only 
the  photometric  performance 
requirements  of  paragraph  S7.4(a)(l) 
based  upon  the  following  mathematical 
expression:  conforming  test  point  value 
=  2(Figure  15  test  point  value)/total 
number  of  lower  or  upper  beam 
contributors  for  the  vehicle,  as 
appropriate.  The  system  shall  be 
designed  to  use  the  Vehicle  Headlamp 
Aiming  Device  (VHAD)  as  specified  in 
paragraph  S7.7.5.2. 

(e)  The  lower  and  upper  beams  shall 
be  provided  only  as  follows  where  each 
headlamp  contains  two  light  sources: 

(1)  The  lower  beam  shall  be  provided 
either  by  the  most  outboard  light  source 
(or  the  uppermost  if  arranged  vertically), 
or  by  all  light  sources. 


(2)  The  upper  base  shall  be  provided 
either  by  the  most  inboard  light  source 
(or  the  lowermost  if  arranged  vertically), 
or  by  all  light  sources, 

(f)  The  lower  and  upper  beams  shall 
be  provided  only  as  follows  where  each 
headlamp  contains  a  single  filament: 

(1 )  The  lower  beam  shall  be  provided 
by  the  most  outboard  headlamps  (or  the 
uppermost  if  arranged  vertically),  and 
the  lens  of  each  such  headlamp  shall  be 
permanently  marked  with  the  letter  "L." 

(2)  The  upper  beam  shall  be  provided 
by  the  most  inboard  headlamps  (or 
lowermost  if  arranged  vertically),  and 
the  lens  of  each  such  headlamp  shall  be 
pemianer.tly  marked  with  the  letter  "U," 

(g)  A  tolerance  of  +  /  -  V4  degree 
reaim  tolerance  during  photometric 
performance  tests  is  permitted  for  any 
headlamp.  The  test  point  10U-90U  shall 
be  measured  from  the  normally  exposed 
surface  of  the  lens  face. 

(h)  A  headlamp  or  beam  contributor 
designed  to  meet  S7.4(b)  and  S7. 7.5.1 
may  be  mounted  in  an  assembly  to 
permit  simultaneous  aiming  of  the 
beam(s)  contributors,  provided  that  with 
any  complying  contributor  the  assembly 
complete  with  all  lamps  meets  the 
appropriate  photometric  requiremen's 
when  tested  in  accordance  with  SlO. 

(i)  Each  integral  beam  headlamp 
system  shall  be  designed  to  conform  to 
the  applicable  photometric  performance 
requirements  in  subsections  (a)  through 
(d)  of  this  section  when  tested  in 
accordance  with  Sections  4.1  and  4.1.4 
of  SAE  Standard  11383  APR85  with  any 
headlamps  intended  for  use  in  such 
system.  The  term  "aiming  plane"  means 
"aiming  reference  plane."  or  an 
appropriate  vertical  plane  defined  by 
the  manufacturer  as  required  in 
paragraph  S7.7.1. 

(j)  The  system  shall  be  aimable  in 
accordance  with  the  requirements  of 
paragraph  S7.7.  A  system  that 
incorporates  any  headlamp  or  beam 
contributor  that  does  not  have  a  VHAD 
as  an  integral  and  indivisible  part  of  the 
headlamp  or  beam  contributor  shall  be 
designed  so  that  the  appropriate 
photometries  are  met  when  any 
correctly  aimed  and  photometrically 
conforming  headlamp  or  beam 
contributor  is  removed  from  its 
mounting  and  aiming  mechanism,  and  is 
replaced  without  reaim  by  any 
conforming  headlamp  or  beam 
contributor  of  the  same  type. 

(k)  A  headlamp  with  a  glass  lens  need 
not  meet  the  abrasion  resistance  (S8.2), 
chemical  resistance  (S8.3).  or  impact 
(S8.8)  tests.  If.  in  addition  to  a  glass  lens, 
the  headlamp  uses  a  non-plastic 
refiector,  it  need  not  meet  the  internal 
heat  test  of  paragraph  Sfl.6.2.  A 


headlamp  of  sealed  design  as  verified  in 
paragraph  S8.10  Sealing  need  not  meet 
the  corrosion  (S8.4).  dust  (S8.5).  or 
humidity  (S8.7)  tests,  however,  the 
headlamp  shall  meet  the  requirements  of 
paragraphs  4.1.  4.1.2,  4,4  and  5.1.4  for 
corrosion  and  connector  of  SAE 
Standard  JSSO  DEC86  Sealed  Beam 
Headlamp  Assembly. 

(1)  When  tested  according  to  any  of 
the  procedures  indicated  in 
subparagraphs  (i)  through  (viii)  each 
headlamp  or  beam  contributor  shall 
meet  the  appropriate  requirement: 

(i)  After  an  abrasion  test  conducted  in 
accordance  with  paragraph  S8.2.  the 
headlamp  shall  meet  the  photometric 
requirements  applicable  to  the 
headlamp  system  under  test. 

(ii)  After  a  chemical  resistance  lest 
involving  exposure  to  any  of  the  fluids 
listed  in  paragraph  S8.3,  there  shall  be 
no  surface  deterioration,  coating 
delamination,  fractures,  deterioriation  of 
bonding  materials,  color  bleeding  or 
color  pickup  visible  without 
magnification,  and  the  headlamp  shall 
meet  the  photometric  requirements 
applicable  to  the  headlamp  system 
under  test. 

(iii)  After  a  corrosion  test  conducted 
in  accordance  with  paragraph  S8.4  there 
shall  be  no  evidence  of  external  or 
internal  corrosion  or  rust  visible  without 
magnification.  Loss  of  adhesion  of  any 
applied  coating  shall  not  occur  more 
than  0.125  in.  (3.2  mm)  from  any  sharp 
edge  on  the  inside  or  outside.  Corrosion 
may  occur  on  terminals  only  if  the 
current  produced  during  the  test  of 
paragraph  S8.4(c)  is  not  less  than  9.7 
amperes. 

(iv)  After  a  dust  test  conducted  in 
accordance  with  paragraph  S8.5.  the 
headlamp  shall  meet  the  photometric 
requirements  applicable  to  the 
headlamp  system  under  test. 

(v)  The  headlamp  shall  first  meet  the 
requirements  of  subparagraph  (A)  and 
then  those  of  subparagraph  (B). 

(A)  After  a  temperature  cycle  test 
conducted  in  accordance  with 
paragraph  S8.6.1.  the  headlamp  shall 
show  no  evidence  of  delamination, 
fractures,  entry  of  moisture  or 
deterioration  of  bonding  material,  color 
bleeding,  warpage  or  deformation 
visible  without  magnification  or  lens 
warpage  greater  than  .118  in  (3  mm) 
when  measured  parallel  to  the  optical 
axis  at  the  point  of  intersection  of  the 
axis  of  each  light  source  with  the 
exterior  surface  of  the  lens,  and  it  shall 
meet  the  photometric  requirements 
applicable  to  the  headlamp  system 
under  test. 

(B)  After  an  internal  heat  test 
conducted  in  accordance  with 
paragraph  S8.6,2.  there  shall  be  no  lens 


warpage  greater  than  118  in  (3  mm) 
when  measured  parallel  to  the  optical 
axis  at  the  point  of  intersection  of  the 
axis  of  each  light  source  with  the 
exterior  surface  of  the  icns.  and  it  shall 
meet  the  photometric  requirements 
applicable  to  the  headlamp  system 
under  test. 

(vi)  After  a  humidity  test  conducted  in 
accordance  with  paragraph  R8,",  the 
inside  of  the  headlamp  shall  show  no 
evidence  of  delamination  or  moisture, 
fogging  or  condensation  visible  vdthout 
magnification,  and  the  headlamp  shall 
meet  the  photometric  requirements 
applicable  to  the  headlamp  system 
under  test. 

(vii)  After  an  impact  test  on  a 
headlamp  with  a  plastic  lens,  conducted 
in  accordance  with  paragraph  S8.8.  there 
shall  be  no  fracture  of  the  adhesion  of 
the  lens  coating  or  delamination  of 
materials  visible  without  magnification, 
and  the  lens  shall  not  be  broken, 
cracked,  or  chipped 

(viii)  After  a  vibration  test  conducted 
in  accordance  with  paragraph  58  9,  there 
shall  be  no  evidence  of  loose  or  broken 
parts,  other  than  filaments,  visible 
without  magnification. 

S7  5    Replaceable  Bulb  Headlamp 
System.  Each  replaceable  bulb 
headlamp  system  shall  be  designed  to 
conform  to  the  following  requirements: 

(a)  The  system  shall  provide  only  two 
lower  beams  and  two  upper  beams  and 
shall  incorporate  not  more  than  two 
standardized  replaceable  light  sources 
in  each  headlamp. 

(bl  The  photometries  as  specified  in 
subsections  (c)  through  (f)  below  using 
any  standardized  replaceable  li^ht 
source  of  the  type  intended  for  use  in 
such  system. 

(c)  The  test  requirements  of  sections 
4.1  and  4.1.4  of  SAE  )1383  APR8.5.  using 
the  photometric  requirements  specified 
in  (a)  through  (c).  The  term    aiming 
plane"  means  "aiming  reference  plane." 
or  an  appropriate  vertical  plane  defined 
by  the  manufacturer  as  required  in 
paragraph  S7.7.1.  A  V«  degree  reaim 
tolerance  is  permitted  for  any  test  point. 
The  test  point  10U-90U  shall  be 
measured  from  the  normalh  exposed 
surface  of  the  lens  face. 

(d)  For  a  headlamp  equipped  with  one 
or  two  Type  HBl  light  sources,  the 
following  requirements  apply: 

(1)  There  shall  be  no  mechanism  that 
allows  adjustment  of  an  individual  light 
source  or.  if  there  are  two  light  sources. 
independent  adjustment  of  each 
reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  two  light 
sources,  shall  be  provided  as  follows: 


(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  upper  one  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Table  1  of  SAE 
Standard  1579  DEC84:  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  lower  beam  requirements 
of  Table  1  of  SAE  Standard  )579  DEC84. 

(ii)  TTie  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to  the  upper  beam 
requirements  of  Table  1  of  SAE 
Standard  J579  DEC84;  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  upper  beam  requirements 
of  Table  1  of  SAE  Standard  {579  DEC84. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single  light 
source,  shall  be  provided  as  follows; 

(i)  The  lower  beam  shall  be  provided 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically),  designed  to 
conform  to  the  lower  beam  requirements 
of  Table  1  of  SAE  Standard  1579  DEC84, 
The  lens  of  each  such  headlamp  shall  be 
marked  with  the  letter  "L " 

(ii)  The  upper  beam  shall  be  provided 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically),  designed  to 
conform  to  the  upper  beam  requirements 
of  Table  1  of  SAE  Standard  J579  DEC84. 
The  lens  of  each  such  headlamp  shall  be 
marked  with  the  letter  "U." 

(e)  The  following  requirements  apply 
to  a  headlamp  system  equipped  with 
Type  MB3  and  HB4,  HBl  and  HB3.  or 
HBl  and  HB4  light  sources: 

(1)  Thf  r(  shall  be  no  mechanism  that 
allows  adjustment  of  an  individual  light 
source,  or.  if  there  are  two  light  sources, 
independent  adjustment  of  each 
reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  two  light  sources 
(Type  HB3  and  HB4.  or  Type  HBl  with 
HB3  or  HB4)  shall  be  provided  only  as 
follows: 

(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  uppermost  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17;  or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  17. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17;  or 
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(B)  By  both  light  sources,  ie^.gned  to 
conform  to  the  lower  beam  reqii'.rements 
of  Figure  17. 

(3)  The  lower  and  upper  beams  uf  a 
headlamp  system  consisting  of  four 
lamps,  using  Type  HB3  and  HB4,  HBl 
and  HB3,  or  HBl  and  HB4  light  sources 
each  containing  only  a  single  light 
source,  shall  be  provided  only  as 
follows: 

(i)  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically),  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  permanently  marked 
with  the  letter  "L." 

(ii)  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically),  designed  to 
conform  to  the  upper  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  marked  with  the 
letter  "U.' 

(f)  Each  lens  reflector  unit 
manufactured  as  replacement  equipment 
shall  be  designed  to  conform  to  the 
requirements  of  paragraphs  (e)  and  (fl  of 
this  section  when  any  standardized 
replaceable  light  source  appropriate  for 
such  unit  is  inserted  in  it. 

(g)  The  lens  of  each  replaceable  bulb 
headlamp  using  Type  HB3  or  HB4  light 
sources,  or  Type  HBl  light  sources  in 
conjunction  with  Type  HB3  or  HB4  light 
sources  within  a  headlamp  system  on  a 
motor  vehicle,  shall  permanently  dispUy 
the  Type  de8ignation(s)  for  that  light 
source  on  the  lens  in  front  of  each  light 
source. 

(h)  The  system  shall  be  aimable  in 
accordance  with  paragraph  S7.7. 

(i)  Each  headlamp  shall  meet  the 
requirements  of  paragraphs  S7  4  (k)  and 
(1),  except  that  the  sentence  in  (k)  to 
verify  sealing  according  to  S8.10  Sealing 
does  not  apply. 

S7  6    Standardized  Replaceable  Light 
Sources.  Each  standardized  replaceable 
light  source  shall  be  designed  to 
conform  to  the  following  requirements: 

(a)  A  type  HBl  light  source  shall  be 
designed  to  conform  to  the  dimensions 
specified  in  Figure  3  and  shall 
incorporate  a  silicone  0-ring.  Its 
maximum  power  on  the  lower  beam 
shall  be  50  watts,  and  on  the  upper 
beam.  70  watts.  Its  luminous  flux  m 
lumens  shall  be  700  -*-  /  -  15S  on  the 
lower  beam  and  1200-^  /  -15't.  on  the 
upper  beam. 

(b)  A  Type  HB3  light  source  shall  be 
designed  to  conform  to  the  dimensions 
specified  in  Figure  19.  Its  maximum 
power  on  the  upper  beam  shall  be  70 
watts.  Its  luminous  flux  in  lumens  shall 
be  1700+/ -12%  on  the  upper  beam. 

(c)  A  Type  HB4  light  source  shall  be 
designed  to  confn-m  to  the  dimensions 


specif  ed  in  Figure  20.  Its  maximum 
power  shall  be  60  watts  on  the  lower 
beam,  and  its  luminous  flux  in  lumens 
on  the  lower  beam  shall  be  TOO  +  /  - 
15*1. 

(d)  The  filament  of  a  light  source  shall 
bf  8e;asoned  b^-fore  measurement  of 
maximum  power  and  luminous  flux. 

(e)  Measure.ment  of  maximum  power 
and  luminous  flux  shall  be  made  with 
the  direct  current  test  voltage  regulated 
within  one  quarter  of  one  percent.  The 
test  voltage  shall  be  design  voltage. 

12, 8v,  The  measurement  of  luminous  flux 
shall  be  in  accordance  with  the 
Illuminating  Engineering  Society  of 
.North  America,  LM— 15:  IBS  Approved 
Method  for  EJfctncal  and  Photometric 
Measurements  of  General  Senice 
Incandescent  Filament  Lumps  (April 
1980).  shall  be  made  with  the  black  cap 
installed  on  Type  HBl  and  HB4,  and 
shall  be  made  with  the  electrical 
conductor  and  hght  source  base 
shrouded  with  an  opaque  white  colored 
cover,  except  for  the  portion  normally 
located  within  the  interior  of  the  lamp 
housing.  The  measurement  of  luminous 
flux  for  the  Types  HB3  and  HB4  shall  be 
with  the  base  covered  with  a  white 
cover  shown  in  Fugures  19-1  and  20-1. 
The  white  covers  are  used  to  eliminate 
the  likelihood  of  incorrect  lumen 
measurement  that  will  occur  should  the 
reflectance  of  the  light  source  base  and 
electrical  connector  be  low 

(f)  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl, 
Type  HE3,  and  Type  HB4  light  source 
shall  be  installed  in  the  base  so  as  to 
provide  an  airtight  seal.  Such  a  seal 
exists  when  no  air  bubbles  shall  appear 
on  the  low  pressure  (connector)  side 
after  the  light  source  has  been  immersed 
in  water  for  one  minute  while  inserted  in 
a  cylindrical  aperture  of  1  350  to  1.346  in. 
(34.30  to  34.2  mm)  (Type  HBl  j.  or  0796 

-t-  /  -  0.0O4  in  (20.22  +  /  -  0,10  mm) 
(Type  HB3).  or  0.875  +  /  -  0.004  in  (22.2 
■t-  /  -  0.1  mm)  (Type  HB4)  and  subjected 
to  a  minimum  air  pressure  of  70kPa  (10 
P.SI.G)  on  the  glass  capsule  side. 

(g)  After  the  force  deflection  test 
conducted  in  accordance  with  S9,  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0,005  in,  (0.13 
mm)  in  the  direction  of  the  applied  force. 

(h)  A  general  tolerance  shall  apply  to 
Figure  3  as  follows:  +  /  -  0.004  in.  (0.10 
mm)  to  all  linear  dimensions  and  -♦-  /  -  1 
degree  00  minutes  to  all  angular 
dimensions  except  for  referenced 
dimensions  and  unless  otherwise 
specified. 

(i)  Each  standardized  light  source 
manufactured  on  or  after  December  1, 
1989,  shall  bf  marked  with  the  symbol 
UOT  horizontally  or  vertically,  which 
shall  constitute  the  certification  required 


by  15  US.C.  1403,  and  its  base  marked 
with  its  HB  Type  designation,  and  either 
with  the  manufacturer's  or  importer's 
name  or  with  the  manufacturer's  or 
importer's  trademark  that  is  registered 
with  the  U.S.  Patent  Office. 

S7.7    Aimobility  Performance 
Requirements. 

57.7.1  Each  headlamp  (other  than  a 
headlamp  designed  to  conform  to 
paragraph  S7.3),  or  beam  contributor, 
shall  be  equipped  with  fiducial  marks, 
aiming  pads  or  similar  references  of 
sufficient  detail  and  accuracy  for 
determination  of  an  appropriate  vertical 
plane  to  be  used  with  the  photometric 
procedures  of  SAE  11383  APR85  for 
correct  alignment  with  the  photometer 
axis  when  being  tested  for  photometric 
compliance,  and  to  serve  for  the  aiming 
reference  when  the  lamp  is  installed  on 
a  motor  vehicle.  The  fiducial  marks, 
aiming  pads,  or  similar  references  are 
protrusions,  bubble  vials,  holes, 
indentations,  ridges,  scribed  lines,  or 
other  readily  identifiable  marks 
established  and  described  by  the 
vertical  or  lamp  manufacturer. 

57.7.2  Each  headlamp  shall  be 
installed  on  a  motor  vehicle  with  a 
mounting  and  aiming  mechanism  that 
allows  aim  inspection  and  adjustment  of 
both  vertical  and  horizontal  aim.  and  is 
accessible  for  those  uses  without 
removal  of  any  vehicle  parts,  except  for 
protective  covers  removable  without  the 
use  of  tools. 

57.7.2.1  When  installed  on  the 
vehicle,  adjustment  of  one  aim  axis 
through  its  full  on-vehicle  range  shall 
not  cause  the  aim  of  the  other  axis  to 
deviate  more  than  -i-  /  -  0.76  degree.  If 
this  performance  is  not  achievable,  a 
label  meeting  the  requirements  of 
paragraph  S7.7.5.2(bj  shall  be  attached 
adjacent  to  each  Vehicle  Headlamp 
Aiming  Device  (VHAD). 

57. 7.2.2  If  a  headlamp  is  aimed  by 
moving  the  reflector  relative  to  the  lens 
and  headlamp  housing,  or  vice  versa,  it 
shall  conform  with  the  photometries 
applicable  to  it  with  the  lens  at  any 
position  relative  to  the  reflector  within 
the  aim  range  limits  of  paragraph  S7.7.3 
and  87. 7.4  or  any  combination. 

57.7.3  When  a  headlamp  system  is 
tested  in  a  laboratory,  the  range  of  its 
vertical  aim  shall  not  be  less  than  +  / 

4  degrees  from  the  nominal  correct  aim 
position  for  the  intended  vehicle 
application.  When  installed  on  a  motor 
vehicle,  the  range  of  vertical  aim  shall 
be  not  less  than  the  full  range  of  pitch  of 
the  vehicle  on  which  the  headlamp 
system  is  installed.  The  installed  range 
of  pitch  angle  shall  as  a  minimum  be 
determined  from  unloaded  vehicle 
weight  to  gross  vehicle  weight  rating, 


and  incorporate  pitch  angle  effects  from 
maximum  trailer  or  truck  loadings,  the 
full  range  of  tire  intermix  sizes  and 
suspensions  recommended  and/or 
installed  by  the  vehicle  manufacturer 
and  the  anticipated  effects  of 
suspension  sag  and  variable  passenger 
loading.  The  vertical  aim  adjustment 
mechanism  shall  be  continuously 
adjustable  over  the  full  range. 

57.7.4  When  a  headlamp  system  is 
tested  in  a  laboratory,  the  range  of  its 
horizontal  aim  shall  not  be  not  less  than 
2.5  degrees  from  the  nominal  correct  aim 
position  for  the  intended  vehicle 
application. 

57.7.5  When  a  headlamp  system  is 
installed  on  a  motor  vehicle,  it  shall  be 
aimable  with  either  an  externally 
applied  aiming  device  or  on-vehicle 
headlamp  aiming  devices  installed  by 
the  vehicle  manufacturer.  When 
activated  in  a  steady-burning  state, 
headlamps  shall  not  have  any  styling 
ornament  or  other  feature,  such  as  a 
translucent  cover  or  grill,  in  front  of  the 
lens.  Headlamp  wipers  may  be  used  in 
front  of  the  lens  provided  that  the 
headlamp  system  is  designed  to  conform 
with  all  applicable  photometric 
requirements  with  the  wiper  stopped  in 
any  position  in  front  of  the  lens, 

57,7.5.1     External  aiming.  Each 
headlamp  system  that  is  capable  of 
being  mechanically  aimed  by  externally 
applied  headlamp  aiming  devices  shall 
be  mechanically  aimable  using  the 
equipment  specified  in  SAE  Standard 
1602  OCT80  Headlamp  Aiming  Device 
for  Mechanically  Aimable  Sealed  Beam 
Headlamp  Units  without  the  removal  of 
any  ornamental  trim  rings,  covers, 
wipers  or  other  vehicle  parts. 

(a)  Each  headlamp  system  that  is 
designed  to  use  such  external  aiming 
devices  shall  not  deviate  more  than  0.30 
degree  when  a  downwad  torque  of  20 
Ib.-in.  (2.25  N-m)  is  applied  to  the 
headlamp  in  its  normal  operating 
position,  through  the  lamp's  mechanical 
axis  at  the  plane  of  the  forwardmost 
aiming  pad, 

(b)  When  a  headlamp  is  installed  on  a 
motor  vehicle,  its  aim  in  any  direction 
shall  not  change  by  more  than  0.30 
degree  nor  shall  the  lamp  recede  mure 
than  0.1  in.  (2.5  mm.)  after  being 
subjected  to  an  inward  force  of  50 
pounds  (222  newtons)  applied  evenly  to 
the  lens  parallel  to  the  mechanical  axis. 

(c)  Each  headlamp  system  mounting 
and  aiming  mechanism  shall  be 
subjected  to  a  salt  spray  (fog)  test  in 
accordance  with  ASTM"  8117-73  Method 
of  Salt  Spray  (Fog)  Testing  for  a  period 
of  50  hours,  consisting  of  two  successive 
25  hour  periods  of  24  hours  exposure 
followed  by  1  hour  of  drying.  At  the  end 
of  50  hours,  the  headlamp  system  shall 


be  capable  of  meeting  any  of  the 
applicable  requirements  of  paragraph 
S7.7. 

(d)  Each  headlamp  system  which  is 
designed  to  use  the  Headlamp  Aiming 
Device  Locating  Plates  with  adjustable 
legs  for  the  100  «   165  mm  unit  and  the 
142  •■.  200  mm  unit,  and  which  has 
adjustable  length  legs,  shall  meet  the 
requirements  of  subparagraphs  (1)  and 
(21  below. 

|1)  The  lens  shall  have  three  aiming 
pads  which  meet  the  requirements  of 
Figure  4,  Dimensional  Specif icotions  for 
Location  of  Aiming  Pads  on  Replaceable 
Bulb  Headlamp  Units.  The  aiming  pads 
need  not  be  centered  at  the  geometric 
center  of  the  lens  or  on  the  optical  axis. 
Except  as  provided  in  subparagraph  (2), 
a  whole  number,  which  represents  the 
distance  in  tenths  of  an  inch  (i:e.  0.3 
inch  =  3)  from  the  aiming  reference  plane 
to  the  respective  aiming  pads  which  are 
not  in  contact  with  that  plane,  shall  be 
inscribed  adjacent  to  each  respective 
aiming  pad  on  the  lens.  The  height  of 
these  numbers  shall  be  not  less  than  .157 
inch  (4  mm).  If  there  is  interference 
between  the  plane  and  the  area  of  the 
lens  between  the  aiming  pads,  the  whole 
number  represents  the  distance  to  a 
secondary  plane.  The  secondary  plane 
shall  be  located  parallel  to  the  aiming 
reference  plane  and  as  close  to  the  lens 
as  possible  without  causing  interference. 

(2)  If  the  most  forward  aiming  pad  is 
the  lower  inboard  aiming  pad,  then  the 
dimensions  may  be  placed  anywhere  on 
the  lens.  The  dimension  for  the  outboard 
aiming  pad  (Dimension  F  in  Figure  4) 
shall  be  followed  by  the  letter  "H"  and 
the  dimension  for  the  center  aiming  pad 
shall  be  followed  by  the  letter  "V."  The 
dimensions  shall  be  expressed  in  tenths 
of  an  inch 

(e)  Each  headlamp  may  be  designed  to 
use  the  nonadjustable  Headlamp  Aiming 
Device  Locating  Plate  for  the  100x165 
mm  unit,  the  142  x  200  mm  unit,  the  146 
mm  diameter  unit,  or  the  178  mm 
diameter  unit  of  SAE  1602.  or  the  92  X 150 
mm  Type  F  unit,  and  incorporate  lens 
mounted  aiming  pads  as  specified  for 
those  units  in  Figures  10. 13.  5.  or  7 
respectively  in  SAE  |1383  APR85.  or 
Figure  11  of  this  standard  for  the  Type  F 
unit.  If  so  designed,  no  additional  lens 
marking  is  necessary  to  designate  the 
type  of  plate  or  dimensions. 

S7.7.5.2    On-vehicle  aiming.  Each 
headlamp  system  that  is  capable  of 
being  aimed  by  equipment  installed  on 
the  vehicle  shall  include  a  Vehicle 
Headlamp  .Mming  Device  (VHAD)  that 
conforms  to  the  following  requirements: 

(a)  Aim.  The  VHAD  shall  provide  for 
headlamp  aim  inspection  and 
adjustment  in  both  the  vertical  and 
horizontal  axes. 


(1)  Vertical  aim:  The  VHAD  shall 
include  the  necessary  references  and 
scales  relative  to  the  horizontal  plane  to 
assure  correct  vertical  aim  for 
photometry  and  aiming  purposes.  An 
off-vehicle  measurement  of  the  angle  of 
the  plane  of  the  ground  is  permitted.  In 
addition,  an  equal  number  of 
graduations  from  the  "O"  position 
representing  angular  changes  in  the  axis 
in  the  upward  and  downward  directions 
shall  be  provided. 

(i)  Each  graduation  shall  represent  a 
change  in  the  vertical  position  of  the 
mechanical  axis  not  larger  than  0.19 
degree  (1  in.  at  25  ft.)  to  provide  for 
variations  in  aim  at  least  1.2  degrees 
above  and  below  the  horizontal,  and 
have  an  accuracy  relative  to  the  zero 
mark  of  less  than  0.1  degree. 

(ii)  The  VHAD  shall  be  marked  lo 
indicate  headlamp  aim  movement  in  the 
upward  and  downward  directions. 

(iii)  Each  graduation  shall  indicate  a 
linear  movement  of  the  scale  indicator 
of  not  less  than  0.05  in.  (1,27  mm)  if  a 
direct  reading  analog  indicator  is  used. 
If  a  remote  reading  indicator  is 
provided,  it  shall  represent  the  actual 
aim  movement  in  a  clear, 
understandable  format. 

(iv)  The  vertical  indicator  shall 
perform  through  a  minimum  range  of  +  / 
—  1.2  degrees. 

(vi)  Means  shall  be  provided  in  the 
VHAD  for  compensating  for  deviations 
in  floor  slope  not  less  than  1.2  degrees 
from  the  horizontal  that  would  a^ect  the 
correct  positioning  of  the  headlamp  for 
vertical  aim. 

(vi)  The  graduations  shall  be  legible 
under  an  illumination  level  not  greater 
than  30  foot  candles,  measured  at  the 
top  of  the  radiator,  by  an  obser\'er 
having  20/20  vision  (Snellen),  and  shall 
permit  aim  adjustment  to  within  0.19 
degree  (1  in.  at  25  ft). 

(2)  Horizontal  aim.  The  VHAD  shall 
include  references  and  scales  relative  to 
the  longitudinal  axis  of  the  vehicle 
necessarj'  to  assure  correct  horizontal 
aim  for  photometry  and  aiming 
purposes.  An  "O"  mark  shall  be  used  lo 
indicate  alignment  of  the  headlamps 
relative  to  the  longitudinal  axis  of  the 
vehicle.  In  addition,  an  equal  number  of 
graduations  from  the  "O"  position 
representing  equal  angular  changes  in 
the  axis  relative  to  the  vehicle  axis  shall 
be  provided. 

(i)  Each  graduation  shall  represent  a 
change  in  the  horizontal  position  of  the 
mechanical  axis  not  greater  than  0.38 
degree  (2  in.  at  25  ft.)  lo  provide  for 
variations  in  aim  at  least  0,76  degree  (4 
in.  at  25  ft.)  to  the  left  and  right  of  the 
longitudinal  axis  of  the  vehicle,  and 
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shall  have  an  accuracy  relative  to  the 
zero  mark  of  less  than  01  degree. 
(li)  The  VHAD  shall  be  marked  to 


under  test,  the  V!  L-\D  and  headlamp 
system  shall  be  designed  to  conform  to 
the  photometric  performance 
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applied)  which  has  been  saturated  once 
in  a  container  with  2  ounces  of  a  test 
fluid  as  listed  in  paragraph  (b).  The  lamp 


shall  not  be  activated  during  the  24th 
hours  The  bulb  shall  be  removed  from 
the  headlamp  and  from  the  lest  chamber 


lower  beam  mode  under  the  conditions 
above  described,  except  for  a  headlamp 
with  a  single  HBl  light  source. 


20060 


Federal  Register  /  Vol.  54.  No.  88  /  Tuesday.  May  9.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vul.  54.  No.  B8  /  Tuesday.  May  9.  1989  /  Rules  ant!  Kf>^u!,itinns 


iOUBl 


shal!  have  an  accuracy  relative  to  the 
zero  mark  of  less  than  0.1  degree. 

(ii)  The  VHAD  shall  be  marked  to 
indicate  headlamp  aim  movement  in  the 
left  and  right  dirpctions. 

(iii)  The  graduations  shall  be  legible 
under  an  illumina'ion  level  not  greater 
than  30  foot  candles,  mpisured  at  the 
top  of  the  radiator,  by  an  observer 
having  20/20  vision  (Snellen),  and  shall 
permit  aim  adjustment  to  within  0.38 
degree  (2  in.  at  25  ft). 

(iv)  The  horizonal  indicator  shall 
perform  through  a  minimum  range  of  +/ 
—0.76  degree  (4  in.  at  25  ft.):  however, 
the  indicator  itself  shall  be  capable  of 
recaiibration  over  a  movement  of  -f  / 
—  2.5  degrees  relative  to  the  longitudinal 
axis  of  the  vehicle  to  accommodate  any 
adjustment  necessary  for  recalibrating 
the  indicator  after  vehicle  repair  from 
accident  damage. 

(b)  Aiming  instructions.  The 
instructiona  for  properly  aimmg  the 
headlighting  system  using  the  VHAD 
shall  be  provided  on  a  label 
permanently  affixed  to  the  vehicle 
adjacent  to  the  VHAD,  or  in  the  vehicle 
operator's  manual.  The  instructions 
shall  advise  that  the  headlighting  systerr, 
is  properly  aimed  if  the  appropriate 
vertical  plane  (as  defined  by  the  vehicle 
manufacturer)  is  perpendicular  to  both 
the  longitudinal  axis  of  the  vehicle,  and 
a  horizontal  plane  when  the  vehicle  is 
on  a  horizontal  surface,  and  the  VHAD 
is  set  a  "O"  vertical  and  "O"  horizontal 
Should  a  remote  indicator  or  a  remote 
indicator  and  adjuster  be  provided,  the 
instructions  shall  be  placed  in  the 
operator's  manual,  and  may  also  be 
placed  on  a  label  adjacent  to  the  VHAD. 

(c)  Testing  the  VHAD. 

(1)  The  headlamp  assembly  (the 
headlamp(8)  and  the  integral  or  separate 
VHAD  mechanism)  shall  be  mounted  on 
a  level  goniometer,  aligned  to  a 
photometer  located  not  less  than  60  ft. 
(18.3  m)  from  the  VHAD  assembly.  The 
assembly  shall  be  mechanically  aimed 
using  the  VHAD  in  accordance  with  the 
manufacturer's  instructions  as  provided 
with  the  vehicle  on  which  the  VliAD  is 
intended  to  be  used.  A  ^4  degree  reaim 
is  permitted  m  any  direction  at  any  test 
point  to  allow  for  vanations  in  readings 
between  laboratories.  The  test  shall  be 
conducted  in  accordance  with  the 
procedures  of  paragraphs  4.1  and  4.1  4  uf 
SAE  11383  APR8S.  Under  these 
conditions  the  mounted  headlamp 
assembly  shall  be  designed  to  conform 
to  the  photometric  requirements 
appropriate  for  the  headlamp  system 
under  test. 

(2)  When  tested  in  accordance  with 
subsection  (1)  of  this  section,  with  any 
replacement  headlamp  unit(8l  or  light 
sources  intended  for  use  in  'he  system 


under  test,  the  VIL\D  and  headlamp 
system  shall  be  designed  to  conform  to 
the  phofome*-'^  p»r^r>r":,-inre 
requirements  appropriate  for  the  system 
under  test. 

(3)  The  same  VHAD  and  associated 
headlampfs)  [or  headlamp  assembly) 
shall  be  rigidly  mounted  in  a  headlamp 
t.'St  fixture  and  comply  with  the 
foUowiRB  laboratory  test  procedures: 

(i)  Each  graduation  on  the  horizontal 
and  vertical  aim  scales  shall  be  checked 
and  any  variation  from  the  correct  aim 
shall  not  exceed  +  /  -  0.2  degree,  and 
->-/-  0.1  degree  respectively 

111)  With  the  aiming  plane  horizontal 
and  vertical  and  with  the  scale  on  the 
device  set  at  0,  the  aimer  shall  be 
adjusted  before  each  of  the  following 
tests  to  assure  th.it  the  indicators  are 
centered  at  0. 

(iii)  The  VHAD  and  an  unlighled 
headlamp  assembly  shall  be  stabilized 
at  20  ^  /  -  5  degrees  F  (  - 7  -r  /  -  3 
degrees  C)  in  a  circulating  air 
environmental  test  chamber.  After  a 
period  of  30  minutes,  when  measured  at 
that  «oak  temperature,  the  variation 
from  correct  horizontal  of  vertical  aim 
shall  not  exceed  +  /  -  0.2  degree,  and 
^  I  -  0.1  degree,  respectively. 

(iv)  The  VHAD,  and  the  headlamp 
assembly  with  its  highest  wattage 
filament  (or  combination  of  filaments 
intended  to  be  used  simultaneously) 
energized  at  its  design  voltage,  shall 
then  be  stabilized  at  100  +  /  -  5  degrees 
F  [18  *  i  -   3  degrees  C)  in  a  circulating 
dir  environmental  test  chamber.  After  a 
period  of  30  minutes,  when  measured  at 
that  soak  temperature,  the  variation 
from  correct  horizontal  and  vertical  aim 
small  not  exceed  +  /  -  0.2  degree,  and 
-  /      0.1  degree,  respectively. 

(v  1  The  VHAD  and  an  unlighted 
headlamp  assembly  shall  then  be  placed 
in  a  circulating  air  environmental  test 
chamber  and  exposed  to  a  temperature 
of  140  +  /  -  5  degrees  F  (60  -t-  /  -  3 
degrfes  C)  for  24  hours,  followed  by  a 
temperature  of  —40  *  /  -  5  degrees  F 
(  -  40  -»-  /  -  3  degrees  C)  for  24  hours  and 
then  permitted  to  return  to  room 
temperature,  after  which  the  VHAD  and 
hn'ddlamp  assembly  shall  show  no 
damage  which  would  impair  its  ability 
to  pp.rUnm  as  specified  herein.  The 
variation  from  correct  horizontal  or 
vertical  aim  shall  not  exceed  +1-02 
degree,  and  +  /  -  01  degree 
respectively. 

(vi)  The  VHAD  and  headlamp 
asspmbiy  shall  then  be  tested  according 
to  the  corrosion  test  procedure  of 
paragraph  S7, 7. 5. 1(c). 

(v!i)  The  VHAD  and  headlamp 
assembly  shall  then  be  tested  for 
pholomi'tric  compliance  as  specified  in 
paragraphs  S7.7.5.2(c)(l)  and  (2). 


S8    Tests  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlighting  Systems.  When  tested  in 
accordance  with  the  following 
procedures,  each  integral  beam 
headlamp  shall  meet  the  requirements  of 
paragraph  S7.4.  and  each  replaceable 
bulb  headlamp  shall  meet  the 
requirements  of  paragraph  S7.5. 

58.1  Photometry.  Each  headlamp  to 
which  paragraph  S8  applies  shall  be 
tested  according  to  paragraphs  4.1  and 
4.1.4  of  SAE  Standard  11383  APR85  for 
meeting  the  applicable  photometric 
requirements,  after  each  lest  specified  in 
paragraphs  S8.2.  S8.3.  S8.5.  S8.6.1,  S8.6.2, 
and  S8.7.  A  V4  degree  reaim  is  permitted 
in  any  direction  at  any  testpoint. 

58.2  Abrasion,  (a)  A  headlamp  shall 
be  mounted  in  the  abrasion  test  fixture 
in  the  manner  indicated  in  Figure  5  with 
the  lens  facing  upward. 

(b)  An  abrading  pad  meeting  the 
requirements  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section  shall  be 
cycled  back  and  forth  (1  cycle)  for  11 
cycles  at  4  ±  0.8  in.  (10  cm  ±  2  cm)  per 
second  over  at  least  80  percent  of  the 
lens  surface,  including  all  the  area 
between  the  upper  and  lower  aiming 
pads,  but  not  including  lens  trim  rings 
and  edges. 

(c)  (1)  The  abrading  pad  shall  be  not 
less  than  1.0  ±  .04  in.  (2.5  cm  ±  .1  cm) 
wide,  constructed  of  0000  steel  wool, 
and  rubber  cemented  to  a  rigid  base 
shaped  to  the  same  vertical  contour  of 
the  lens.  The  "grain"  of  the  pad  shall  be 
perpendicular  to  the  direction  of  motion. 

(2)  The  abrading  pad  support  shall  be 
equal  in  size  to  the  pad  and  the  center  of 
the  support  surface  shall  be  within  ±  .08 
in.  ( ±  2  mm)  of  parallel  to  the  lens 
surface. 

(3)  The  density  of  the  abrading  pad 
shall  be  such  that  when  the  pad  is 
mounted  to  its  support  and  is  resting 
unweighted  on  the  lens,  the  base  of  the 
pad  shall  be  no  closer  than  .125  in.  (3.2 
mm)  to  the  lens  at  its  closest  point. 

(4)  When  mounted  on  its  support  and 
resting  on  the  lens  of  the  test  headlamp, 
the  abrading  pad  shall  then  be  weighted 
such  that  a  pad  pressure  of  2.0  ±  .15  psi 
(14  ±  1  KPa)  exists  at  the  center  and 
perpendicular  to  the  face  of  the  lens. 

(d)  A  pivot  shall  be  used  if  it  is 
required  to  follow  the  contour  of  the 
lens. 

(e)  Unused  steel  wool  shall  be  used 
for  each  lest. 

58.3  Chemical  resistance,  (a)  The 
entire  exterior  lens  surface  of  the 
headlamp  in  the  headlamp  test  fixture 
and  top  surface  of  the  lens-reflector  joint 
shall  be  wiped  once  to  the  left  and  once 
to  the  right  with  a  6-inch  square  soft 
cotton  cloth  (with  pressure  equally 


applied)  which  has  been  saturated  once 
in  a  container  with  2  ounces  of  a  test 
fluid  as  listed  in  paragraph  (b).  The  lamp 
shall  be  wiped  within  5  seconds  after 
removal  of  the  cloth  from  the  te.'it  fluid. 

(b)  The  test  fluids  are; 

(1)  ASTM  Reference  Fuel  C,  which  is 
composed  of  Isooctane  50  volume  %  and 
Toluene  50  volume  %.  Isooctane  must 
conform  to  A2.7  in  Annex  2  of  the  Motor 
Fuels  Section  of  the  J985  .Annuel  Book  of 
ASTM  Standards.  Vol.  05.04,  and 
Toluene  must  conform  to  ASTM 
specification  D362-84,  Standard 
Specification  for  Industrial  Grade 
Toluene.  ASTM  Reference  Fuel  C  must 
be  used  as  specified  in: 

(i)  Paragraph  A2.3.2  and  A2.3.3  of 
Annex  2  to  Motor  Fuels.  Section  1  in  the 
1985  Annual  Book  of  ASTM  Standard.';: 
and 

(ii)  OSHA  Standard  29  CFR  1910.106— 
Handling  Storage  and  Use  of  Flammable 
Combustible  Liquids. 

(2)  Tar  remover  (consisting  by  volume 
of  45%  xylene  and  55%  petroleum  base 
mineral  spirits). 

(3)  Power  steering  fluid  (as  specified 
by  the  vehicle  manufacturer  for  use  in 
the  motor  vehicle  on  which  the 
headlamp  is  intended  to  be  installed). 

(4)  Windshield  washer  fluid  consisting 
of  0.5"(.  m.onoethanolamine  with  the 
remainder  50%  concentration  of 
methanol/distilled  water  by  volume. 

(5)  Antifreeze  (50"b  concentration  of 
ethylene  glycol/distilled  water  by 
volume). 

(c)  After  the  headlamp  has  been 
wiped  with  the  test  fluid,  it  shall  be 
stored  in  its  designed  operating  attitude 
for  4fl  hours  at  a  temperature  of  73'  F  ± 
7"  (23°  C  ±  4°)  and  a  relative  humidity 
of  30  ±  10  percent.  At  the  end  of  the  48 
hour  period,  the  headlamp  shal!  be 
wiped  clean  with  a  soft  dry  cotton  cloth 
and  visually  inspected. 

S8.4     Corrosion,  (a)  A  connector  test 
shall  be  performed  on  each  filament 
circuit  prior  to  the  test  in  subparagraph 
(b)  according  to  Figure  1  and  SAE 
Standard  J580  DEC86.  The  power  source 
shall  be  set  to  provide  12.  8  volts  and  the 
resistance  shall  be  set  to  produce  10 
amperes. 

(b)  The  headlamp  with  connector 
attached  to  the  terminals,  unfixturcd 
and  its  designed  operating  attitude  with 
all  drain  holes,  breathing  devices  or 
other  designed  openings  in  their  normal 
operating  positions,  shall  be  subjected 
to  a  salt  spray  (fog)  test  in  accordance 
with  ASTM  B117-73,  Method  of  Salt 
Spray  (Fog)  Testing,  for  240  hours, 
consisting  of  ten  successive  24-hour 
periods.  During  each  period,  the 
headlamp  shall  be  mounted  in  the 
middle  of  the  chamber  and  exposed  for 
23  hours  to  the  salt  spray.  The  spray 


shall  not  be  activated  during  the  24th 
hours  The  bulb  shall  be  removed  from 
the  headlamp  and  from  the  test  chamber 
during  the  one  hour  of  salt  spray 
dcactivaticm  and  reinserted  for  the  start 
of  the  next  test  period,  at  the  end  of  the 
first  and  last  three  23-hour  periods  of 
salt  spray  exposure,  and  at  the  end  of 
any  two  of  Ihe  fourth  through  seventh 
23-hour  periods  of  salt-spray  exposure. 
The  test  chamber  shall  be  closed  at  all 
times  except  for  a  maximum  of  2 
minutes  which  is  allowed  for  removal  or 
replacement  of  a  bulb  during  each 
period.  After  the  ten  periods,  the  lens 
reflector  unit  without  the  bulb  shall  be 
immersed  in  deionized  water  for  5 
minutes,  then  secured  and  allowed  to 
dn,'  by  natural  convection  only. 

(c)  U.sing  the  voltage,  resistance  and 
pretest  set  up  of  paragraph  (a|  the 
current  in  each  filament  circuit  shall  be 
measured  after  the  test  conducted  in 
paragraph  (b). 

S8.5    Dust.  The  headlamp,  mounted 
on  a  hc.idlamp  test  fixture,  with  all 
drain  holes,  breathing  devices  or  other 
designed  openings  in  their  normal 
operating  positions,  shall  be  positioned 
within  a  cubical  box.  with  inside 
measurements  of  35.4  in.  (900  mm)  on 
each  side  or  larger  if  required  for 
adeviiiate  wall  clearani.e.  i.e..  a  distance 
of  at  least  5.9  in.  (I."i0  mm)  between  the 
headlamp  and  any  wall  of  the  box.  The 
box  shall  contain  9.9  lb.  (4.5  kg)  of  fine 
powdered  cf-mi  nt  which  conforms  to  the 
ASTM  n5a-77  spfciri!.:ation  for 
Portland  Cement.  Every  15  minutes,  the 
cement  shall  be  agitated  by  compressed 
air  or  fan  blower(s)  by  projecting  blasts 
of  air  for  a  two-second  period  in  a 
downward  direction  so  that  the  cemc^nt 
is  diffused  as  uniformly  as  possible 
throughout  the  entire  hu\.  This  test  shall 
be  continued  for  five  hours  after  which 
the  exterior  surfaces  of  the  headlamp 
shall  be  wiped  clean. 

Sfl.6     Temperature  and  internal  heat 
,'(■.'■■' — A  headlamp  with  one  or  more 
replaceable  standardized  light  sources 
shall  he  tested  according  to  paragraphs 
S8.G.1  and  S8.6.2.  Tests  shall  be  made 
with  all  filaments  lighted  at  design 
voltage  that  are  intended  to  be  used 
simultaneously  m  the  headlamp  and 
which  m  combination  draw  the  highest 
total  wattage.  These  iiK  lude  but  are  not 
limited  to  filaments  used  for  turn  signal 
lamps,  fog  lamps,  parking  lamps,  and 
headlamp  lower  beams  lighted  with 
upper  beams  when  the  wiring  harness  is 
so  connected  on  the  vehic:le,  if  a  turn 
signal  is  included  m  the  headlamp 
assembly,  it  shall  be  operated  at  90 
flashes  a  minute  with  a  75  ±  2%  current 
"on  time. "  If  the  lamp  produces  both  the 
upper  and  lower  beam,  it  shall  be  tested 
in  })oth  the  upper  beam  mode  and  the 


lower  beam  mode  under  the  conditions 
above  described,  except  for  a  headlamp 
with  a  single  HBl  light  source. 

58.6.1  Temperature  cycle.  A 
headlamp,  mounted  on  a  headlamp  test 
fixture,  shall  be  subjected  to  10 
complete  consecutive  cycles  having  the 
thermal  cycle  profile  shown  in  Figure  6. 
During  the  hot  cycle,  the  lamp,  shall  be 
energized  commencing  at  point  "A"  of 
Figure  6  and  de-energized  at  point  "B." 
Separate  or  single  test  chambers  may  be 
used  to  generate  the  environment  of 
Figure  6.  All  drain  holes,  breathing 
devices  or  other  openings  or  vents  of  the 
headlamps  shall  be  in  their  normal 
operating  positions. 

58.6.2  Internal  Heat  Test  (a)  The 
headlamp  lens  surface  that  would 
normally  be  exposed  to  road  dirt  shall 
be  uniformly  sprayed  with  any 
appropriate  mixture  of  dust  and  water 
or  other  materials  to  reduce  the 
photometric  output  at  the  H-V  test  point 
of  the  upper  beam  (or  the  V^D-l  V2R  test 
point  of  the  lower  beam  as  appropriate) 
to  25  ±  2%  of  the  output  originally 
measured  in  the  photometric  lest 
conducted  pursuant  to  paragraphs 
S7.4(i),  or  S7.5  (a)  through  (e),  as 
applicable.  A  headlamp  with  a  single 
HBl  light  source  shall  be  tested  on  the 
upper  beam  only.  Such  reduction  shall 
be  determined  under  the  same 
conditions  as  that  of  the  original 
photometric  measurement. 

(b)  After  the  photometric  output  of  the 
lamp  has  l}een  reduced  as  specified  in 
paragraph  (a),  the  lamp  and  its  mounting 
hardware  shall  be  mounted  in  an 
environmental  chamber  in  a  manner 
similar  to  that  indicated  in  Figure  7 
"Dirt/Ambient  Test  Setup."  The 
headlamp  shall  be  soaked  for  one  hour 
at  a  temperature  of  95  +  7  -0  degrees  F 
(35  +  4  -0  degrees  C)  and  then  the 
lamp  shall  be  energized  according  to 
paragraph  S8.6  for  one  hour  in  a  still  air 
condition,  allowing  the  temperature  to 
rise  from  the  soak  temperature. 

(c)  The  lamp  shall  be  relumed  to  a 
room  ambient  temperature  of  73  -^  7  -0 
degrees  F  (23  -1-  4  -0  degrees  C)  and  a 
relative  humidity  of  30  ±  10%  and 
allowed  to  stabilize  to  the  room  ambient 
temperature.  The  lens  shall  then  be 
cleaned. 

S8.7  Humidity.  The  headlamp 
mounted  on  a  headlamp  test  fixture 
shall  be  placed  in  a  controlled 
environment  consisting  of  a  temperature 
of  100  -(-  7  -0  degrees  F  (38  -^  4  -0 
degrees  C)  with  a  relative  humidity  of 
not  less  than  90%.  All  drain  holes, 
breathing  devices,  and  other  designed 
openings  shall  be  in  their  normal 
operating  positions.  The  headlamp  shall 
be  subjected  to  20  consecutive  &-hour 
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test  cycles.  In  each  cycle  it  shall  be 
energized  for  1  hour  at  design  voltage 
with  the  highest  combination  of  filament 
wattages  that  are  intended  to  be  used 
including  a  turn  signal  flashing  at  90 
flashes  per  minute  with  a  75  ±  2% 
current  "on  time",  if  so  equipped,  and 
then  de-energized  for  5  hours.  After 
completion  of  the  last  cycle,  the  lamp 
shall  be  soaked  for  1  hour  at  73  ±  7  -0 
degrees  F  (20  ±  4  -0  degrees  C)  and 
relative  humidity  of  30  ±  10%  before  it 
is  removed  for  photometric  testing.  The 
headlamp  shall  be  tested  for 
photometries  at  10  ±  1  minutes 
following  completion  of  the  humidity 
test. 

S8.8  Impact.  The  headlamp  shall  be 
rigidly  mounted  in  a  headlamp  test 
fixture  on  the  seating  lugs  with  the 
mechanical  axis  (bulb  socket  axis) 
vertical,  and  the  lens  upward.  The 
seating  plane  of  the  test  fixture  shall 
consist  of  oak  wood  0.5  inch  (13  mm) 
thick.  One  impact  shall  be  delivered  to 
the  center  of  the  lens  on  the  mechanical 
axis  using  a  steel  ball  bearing  with  a 
diameter  of  .9055  in.  (23  mm)  weighing 
1.76  oz.  (50  grams),  dropped  freely  from 
a  distance  of  15.75  in.  (40  cm)  from  the 
bottom  of  the  ball  to  the  surface  of  the 
lens,  at  the  intersection  of  the  ball 
trajectory  and  the  mechanical  axis  of 
the  headlamp, 

Sa9  Vibration.  A  vibration  test  shall 
be  conducted  in  accordance  with  the 
procedures  of  SAE  Standard  |575€  Tests 
for  Motor  Vehicle  Lighting  Devices  and 
Components  August  1970,  and  the 
following;  the  table  on  the  adapter  plate 
shall  be  of  sufficient  size  to  completely 
contain  the  test  fixture  base  with  no 
overhang.  The  vibration  shall  be  applied 
in  the  vertical  axis  of  the  headlamp 
system  as  mounted  on  the  vehicle.  The 
filament  shall  not  be  energized. 
Sa.lO  Sealing.  An  unfixtured 
headlamp  in  its  design  mounting 
position  shall  be  placed  in  water  at  a 
temperature  of  176  +  /  -  5  degrees  F  (60 
■*  I  -  3  degrees  C)  for  one  hour.  The 
headlamp  shall  be  energized  in  its 
highest  wattage  mode,  with  the  test 
\  oltage  at  12.8  -f  /  -  0.1  V.  during 
immersion.  The  lamp  shall  then  be  de- 
energized  and  immediately  submerged 
in  its  design  mounting  position  into 
water  at  32  +5  -0  degrees  F(0  +3  -0 
degrees  C).  The  water  shall  be  m  a 
pressurized  vessel,  and  the  pressure 
shall  be  increased  to  10  psi  (69  kPaj. 
upon  placing  the  lamp  in  the  water  The 
lamp  shall  remain  in  the  pressurized 
vessel  for  a  period  of  thirty  minutes. 
This  entire  procedure  shall  be  repeated 
for  four  cycles.  Then  the  lamp  shall  be 
inspected  for  any  signs  of  water  on  its 


intenor  During  the  high  temperature 
portion  of  the  cycles,  the  lamp  shall  be 
observed  for  signs  of  air  escaping  from 

Its  intenor  If  any  water  occurs  on  the 
inferior  or  air  escapes,  the  lamp  is  not  a 
sealed  lamp. 

S9.  Deflection  test  for  standardized 
."■•placeuble  light  sources. 

With  the  light  source  ngidly  mounted 
in  a  fixture  in  a  manner  indicated  in 
Figure  8,  a  force  4.0  ±  0.1  pounds  (17.8 
*  0  4N')  is  applied  at  a  distance  "A" 
from  the  reference  plane  perpendicular 
to  the  longitudinal  axis  of  the  glass 
capsule  and  parallel  to  the  smallest 
dimension  of  the  pressed  glass  capsule 
seal  The  force  shall  be  applied  (using  a 
rod  with  a  hard  rubber  tip  with  a 
minimum  spherical  radius  of  .039  in  (1 
mm II  radially  to  the  surface  of  the  glass 
c-ipsule  in  four  locations  in  a  plane 
parallel  to  the  reference  plane  and 
spaced  at  a  distance  "A"  from  that 
plane  These  force  applications  shall  be 
spaced  90  degrees  apart  starting  at  the 
point  perpendicular  to  the  smallest 
dimension  of  the  pressed  seal  of  the 
glass  capsule  The  bulb  deflection  shall 
be  measured  at  the  glass  capsule  surface 
at  180  degrees  opposite  to  the  force 
application 

SlO.  Simultant^O'.is  Aim  Phn'ometry 
Tests 

(a)  Type  F Headlamp  Systems.  The 
assembly  shall  be  located  on  a 
goniometer  placed  not  less  than  60  feet 
(18  3m|  from  the  photometer  The  LF  unit 
shall  be  aimed  mechanically  by 
centenng  the  unit  on  the  photometer 
axis  and  by  aligning  the  aiming  plane  of 
the  lens  perpendicular  to  the  photometer 
HX..S  Then  the  assembly  shall  be  moved 
m  a  plane  parallel  to  the  established 
ainiing  plane  of  the  LF  headlamp  until 
the  L'F  headlamp  is  centered  on  the 
photometer  axis.  Photometry 
measurements  of  the  UF  photometry 
unit  shall  be  completed  using  the  aiming 
plane  so  esta^ilished,  and  the  procedures 
(.if  section  S4.1  and  4.1  4  Standard  [1.383 
APR03,  and  Figure  15  A  realm  tolerance 
of  z  ''4  degree  is  permitted  in  any 
direction  at  any  test  point 

(bj  Iiitoi^m!  Beam  Headlamp  S} stems. 
The  assembly  used  for  simultaneously 
aiming  more  than  one  integral  beam 
heaciiamp  shall  be  placed  on  a  test 
fixture  on  a  goniometer  located  not  less 
than  tiO  feet  (18.3  m.)  from  the 
pho'ome'er  The  assembly  shall  be 
aimed  by  centering  the  geometnc  center 
i,)f  the  lower  beam  lens(esj  on  the 
photometer  axis  and  by  aligning  the 
[ihotometer  axis  to  be  perpendicular  to 
the  aiming  reference  plane  or 
appropriate  vertical  plane  defined  by 
the  ri'.aiuif.-).  t[jr*T  of  ,mv  lower  [je.im 


contributor.  Photometric  compliance  of 
the  lower  beam  shall  be  determined 
with  all  lower  beam  contributors 
illuminated  and  in  accordance  with 
sections  4.1  and  4.1.6  of  SAE  Standard 
)1383  APR83,  and  Figure  15,  The 
assembly  shall  then  be  moved  in  a  plane 
parallel  to  the  established  aiming  plane 
of  the  lower  beam  until  the  assembly  is 
located  with  the  geometric  center  of  the 
upper  lens(es)  on  the  photometer  axis. 
Photometric  compliance  for  upper  beam 
shall  now  be  determined  using  the  figure 
and  procedure  specified  for  the  lower 
beam.  During  photometric  testing,  a  % 
degree  realm  is  permitted  in  any 
direction  at  any  test  point. 

3.  The  item  "Headlamps"  of  Tables  I 
and  [II  are  amended  by  deleting  all 
specification  for  number  and  type  ender 
the  second  column  and  all  references  to 
SAE  materials  under  the  final  column  in 
each  Table,  and  by  adding  "See  S7,"  to 
the  second  column. 

4.  The  footnotes  in  Tables  I.  II,  and  III, 
are  revised  by  changing  the  prefix  of 
each  from  "S4"  to  "S5", 

5.  Footnote  2  in  Table  IV  is  changed  to 
read  "S5.1.1.15". 

Issued  on  April  26.  1989. 
Howard  M.  Smolkin. 

Managing  Director. 
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49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Matter  Incorporated  by 
Reference 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Final  rule. 

summary:  The  purpose  of  this  notice  is 
to  add  the  Illuminating  Engineering 
Society  of  North  America  to  the  other 
standards-setting  organizations  whose 
materials  have  been  approved  for 
incorporation  by  reference  into  the 
Federal  motor  vehicle  safety  standards. 
EFFECTIVE  DATE:  The  effective  date  of 
this  amendment  is  June  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  Section 
571.5  of  Title  49  of  the  Code  of  Federal 
Regulations  establishes  the  procedural 
requirements  for  incorporation  by 
reference  into  the  Federal  motor  vehicle 
safety  standards  of  materials  not  set 


forth  in  full  in  the  standards.  These 

materials  are  generally  standards,  test 
methoda,  and  data  that  do  not  appear 
elsewhere  in  the  Federal  Register  or 
Acts  of  Congress.  The  primary  examples 
of  this  type  of  material  are  standards  of 
the  Society  of  AutonKitive  Engineers 
(SAE). 

This  notice  amends  paragraph  (b) 
A  vaJIabJlity  of  fi  571.5  to  add  the 
Illuminating  Engineering  Society  of 
North  America  ("lES")  to  the  other 
organizations  listed  in  that  paragraph, 
and  to  provide  the  address  of  that 
organization  to  interested  persons.  One 
of  the  test  methods  of  the  lES  is  used  in 
Safety  Standard  No.  108.  Lamps, 
Reflective  Devices,  and  Associated 
Equipment,  >  to  measure  the  luminous 
fiux  of  light  80iuY»s  used  in  replaceable 
bulb  headlamps. 


'  Editorial  Note:  Published  elsewhere  in  thi«  iMue. 


Because  this  amendment  is  technical 
in  nature  and  neither  establishes  nor 
relieves  a  Federal  regulatory 
requirement,  it  is  hereby  found  pursuant 
to  5  U.S.C.  553(b)  that  notice  and  public 
comment  upon  the  amendment  is 
unnecessary.  For  the  same  reason,  the 
amendment  is  neither  major  nor 
significant  under  Departmental 
guidelines,  and  has  no  environmental  or 
Federahsm  impacts,  or  effect  under  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products 
Tires. 

In  consideration  of  the  foregomg,  49 
CFR  Part  571  is  amended  as  follows; 

PART  571-{AMENDEDI 

1.  The  authority  citation  for  Pari  S"! 
continues  to  read  as  follows- 


Authofity:  15  U  S.C  V3!a  IWn    l*'n    :«J7: 
di'if);,-!;n)n  iif  duthiin!v  n'  4W  \  »'  I  '».. 

2  in  §  5"n  h   pa racr .=  :■:'>:  '^  '(f)    is 
r('(i»'Si,i;i);-ted  as  [''  •  >;  " 

3  In  J  .S'"]  5  a  cifVA  fi.i 'h graph  (bH6)  is 

<idi:;('i,i  t(!  Tr.tt'i  ;is  fiiilrm. « 

5  571,5     l*a  ttef  Incorpof  at*<3  tjy  r  tier  en  c  t 

•  •  *  t  * 

fb)  •  •  • 

ifi,'  7".'  .V'  mi-r^foris  ,',■''.','•«•  /.'.': noting 

£'/>!' ,7')/'pr,';:t'  .'^ijridi'  fif  .\{>^'-  ^ -neiico 
(It.Si  They  are  published  h)y  the 
niuminafms  Fngmeennj;  S'h  i»>'v  nf 
\or;t"i  Anieriiri   (^.ofie!,  i.iiv\  \>t  ■  .\\»,!,ft\ 
tiy  wntinj;  lo:  111 umina liny  l-ji>;,nt'i'n!rK 
Society  of  North  America,  ,j4o  \:.is<  4.  ::. 
St,,  N'l-w  Yori.  \Y  r;'Wn7. 

If-^ij.'d  (Ml.  April  :m.  )':>m, 
|f  fnry  R.  Milker. 

Hi  r.:tv  AdiTi.nistrnlur 
F"H  I).,.i    m-  1 1044  Fii.'ii  •>  A  4¥*  H  V  am] 
mLima  cow  •»i»-m.,-« 
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DCPARTHENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

49  CFR  Parts  564  snd  571 

lOockat  Na  IS-IS;  NottccI 
RIN  2127-AB  17 

Federal  Motor  Vehicie  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Aaaociated  Equipment; 
ReplacMbie  Ugfit  Source  Dimensionai 
Information 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (N'HTSA),  DOT 
ACnOM:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to 
amend  the  headiighting  requirements  of 
Standard  No.  108  to  make  them  more 
performance  oriented.  Current 
photometric  and  design  requirements  for 
original  equipment  sealed  be.im  and 
integral  beam  headlamps  and 
replaceable  light  sources  would  be 
retained,  but  the  amended  requirements 
could  serve  as  an  optional  means  of 
compliance.  Under  the  proposal, 
roadway  illumination  systems  would 
conform  with  roadway  illumination 
requirements,  instead  of  the  individual 
lamps  or  light  sources  being  designed  to 
conform  with  photometric  requirements 
applicable  to  specific  types.  NHTSA  is 
proposing  two  sets  of  roadway 
illumination  requirements  for  the  lower 
beam,  but  only  one  would  be  adopted 
Both  sets  of  proposed  specifications 
originate  in  a  computer  model  of  test 
points  based  upon  illumination  of  target 
areas  representative  of  those  in  the 
driving  environment  as.  for  example, 
pedestrians  on  roadways,  lanp 
markings,  and  signs.  One  of  the 
specifications  proposed  includes  only 
those  test  points  that  are  compatible 
with  existing  photometric  specifications 
The  other  specification  proposed  is 
based  upon  a  better  illumination  of 
target  areas,  and  ilLminatJon  of  a  la-ger 
locational  range  of  targets.  With  either, 
the  manufacturer  of  a  vehicle  would 
have  complete  freedom  to  determine  the 
number  and  character  of  frontal  lighting 
devices  needed  to  provide  the  requisite 
minimum  light  to  illuminate  the  target 
areas.  However,  to  ensure  that 
replaceable  light  sources  intended  for 
replacement  purposes  would  have  the 
dimensions  and  performance  of  the 
original  light  source,  manufacturers  of 
original  equipment  light  sources. 
whether  intended  for  replaceable  bulb 
headlamps  or  roadway  illumination 
devices,  would  be  required  to  file 
dimensional  information  v\iih  N'HTS.A  in 


a  public  docket  pursuant  to  a  new 
regulation,  proposed  Part  564, 
Rtp'.areabie  Liiiht  Source  Dimensional 
Information.  The  notice  implemt.-nts 
NHTSAs  tentative  conclusion  that 
Standard  No.  108  is  at  present  overly 
design  restrictive.  The  intended  benefit 
of  the  change  is  to  afford  manufacturers 
greater  opportunities  for  design  freedom 
and  innovation,  and  to  relieve  them  of 
the  hi-.-den  of  petitioning  for  changes  in 
Standard  .No.  108  when  new  frontal 
lighting  systems  are  developed.  A 
further  change  proposed  is  deletion  of 
the  impact  test  for  headlamps,  and  an 
updating  of  the  SAE  [575  test  procedure 
referenced  by  Standard  No.  108  based 
upon  comments  to  an  earlier  NPRM  on 
hfadlump  sim.plification. 
DATES:  Comment  closing  date  for  the 
proposal  is  November  9,  1989.  The 
effective  date  of  the  final  rule  would  be 
6  months  to  a  year  afier  publication  of 
thr  f:nal  rule  in  the  Federal  Register. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  .=!uhmitted  to:  Dockft  Section,  Room 
51(K>  Nassif  Building.  400  Seventh  Street 
SW  .  Washington,  DC  20590.  Docket 
hours  are  from  8  a.m.  to  4  p.m 
FOR  FURTHER  INFORMATION  CONTACT: 
Rich.ird  Van  Iderstine,  Office  of 
Rulemaking.  NHTSA  (a02-36&-5Z801. 
SUPPLEMENTARY  INFORMATION:  As 
NHTSA  stated  in  a  Notice  of  Proposed 
RuJpmaking  published  on  December  29, 
198:"  (52  FR  49038,  Docket  85-15;  Notice 
4),    In  the  past  5  years,  the  propo.sal  and 
adoption  of  additional  headiighting 
systems  and  their  light  sources  have 
constituted  the  major  rulemaking 
actions  with  respect  to  jFederal  Motor 
Vehicle  Safety]  Standard  No.  108,"  and 
that  in  part  these  actions  initiated 
NH  ISA  s  dt'Sire  to  move  to  a  more 
perfirmance  oriented  standard. 

D.icket  85-15  was  established  on 
October  22.  1985  (50  FR  42735)  to  receive 
comments  that  concentrated  on  certain 
areas  of  the  headiighting  requirements 
of  Standard  No  108  An  NPRM 
pulilished  on  lOecember  27.  1987, 
presented  NHTSA  s  recommendations 
for  short  term  simplification,  most 
significantly  in  the  area  of  aimability 
performance,  with  removal  of  some 
dimensional,  durability,  and  photometric 
requirements  that  appeared  no  longer 
necessary  fur  motor  vehicle  safety.  A 
final  rule  based  upon  that  proposal  is 
being  published  concurrently  with  this 
NPR.M  appearing  elsewhere  in  this  issue. 
The  NPRM  published  today  presents  the 
agency's  recommendation  for  long  term 
simplification  of  Federal  headiighting 
requirements.  This  takes  the  form  of  a 
vehicle-based  roadway  illumination 
performance  standard. 


Need  for  a  More  Performance-Oriented 
Standard 

The  history  to  date  of  the  headiighting 
requirements  of  Standard  No.  108  may 
be  divided  into  two  chapters.  The  first 
covers  the  years  1968-1983.  During  this 
period,  the  only  headlamps  permitted 
were  of  sealed  beam  construction.  The 
dimensions  and  photometric 
specifications  for  these  headlamps  were 
those  specified  by  the  Society  of 
Automotive  Engineers  (SAE),  and 
incorporated  by  reference  in  Standard 
No.  108.  Beginning  in  1983,  Standard  No. 
108  was  amended  to  allow  another  kind 
of  headlamp,  one  that  was  no  longer 
indivisible,  and  in  which  the  light  source 
could  be  replaced.  Dimensions  were  no 
longer  specified  for  the  lamp  itself,  but 
only  the  light  source  to  ensure 
standardization.  During  this  period, 
several  additional  types  of  sealed  beam 
headlamps  have  been  adopted  as  well. 
However,  at  no  time  in  the  history  of 
Standard  No.  108  have  manufacturers 
been  free  to  adopt  any  type  of  headlamp 
or  light  source  without  first  petitioning 
NHTSA  to  conduct  a  rulemaking 
proceeding  to  amend  Standard  No.  108 
to  make  it  responsive  to  their  requests. 
A  third  chapter  of  Standard  No.  108, 
one  in  which  only  roadway  illumination 
performance  is  specified,  begins  with 
the  issuance  of  this  notice.  NHTSA  is 
proposing  an  optional  set  of 
requirements  under  which 
manufacturers  may  use  any  type  of 
headiighting  system  or  light  source  they 
develop  without  the  need  of  petitioning 
for  changes.  Illumination  would  be 
provided  by  "roadway  illumination 
devices  "  or  "RIDs",  and  a  roadway 
illumination  system  of  such  devices  is 
termed  a  "RIS"  in  this  notice.  If  the 
proposed  amendments  are  adopted, 
future  headiighting  systems  could  be 
developed  in  conformance  with  the 
roadway  illumination  performance 
specifications,  and  it  would  no  longer  be 
necessary  to  petition  for  the  adoption  of 
further  design-specific  sealed  beam 
headiighting  systems  or  replaceable 
light  sources.  The  roadway  illumination 
specifications  eventually  adopted  would 
offer  vehicle  manufacturers  an  option  to 
the  photometries  of  SAE  I579c  and 
Figures  15  and  17  of  Standard  No.  108, 

Approach 

NHTSA  has  approached  the  issue  of 
performance-oriented  roadway 
illumination  from  two  directions.  It 
seeks  comments  on  each;  however,  only 
one  approach  would  be  chosen  for  the 
final  rule.  Additionally,  NHTSA  seeks 
comments  on  whether  the  approach 
selected  should  be  mandatory  for  all 


motor  vehicles  at  some  time  in  the 
future.  The  specifications  that  are 
fundamental  to  the  development  of  each 
approach  were  produced  by  computer 
models  of  driver-visibility  needs. 
Situations  that  commonly  occur  in  the 
motoring  environment  and  where 
illumination  is  necessary  to  maintain  the 
current  level  of  safety  were  selected. 
They  were  chosen  and  prioritized  from 
analysis  of  accident  data  including 
fatalities  and  injuries  occurring  during 
night  driving.  These  situations  included 
the  necessity  to  stay  within  lar)e 
boundaries,  to  avoid  pedestrians  on  the 
side  of  the  roadway,  to  illuminate  signs, 
and  to  avoid  objects  in  the  roadway. 
The  development  of  these  models  and 
explanation  of  their  use  are  contained  in 
a  Technical  Paper  which  has  t)€en 
entered  into  the  docket  From  these 
models,  test  points  and  related 
illumination  levels  were  developed. 

The  plan  for  the  development  of  this 
performance-oriented  standard  was 
announced  in  a  Request  for  Comments 
that  was  published  on  August  14, 1987 
(52  FR  30393).  The  details  of  this  plan 
were  further  expanded  at  «  public 
meeting  on  this  subject  on  September  2, 
1987,  which  was  arutotmced  in  the  same 
notice. 

The  plan,  as  outlined  in  the  notice  and 
at  the  meeting,  is  based  on  the  visibility 
needs  of  tafjhX.  driving.  As  noted  above, 
the  basic  needs  are  to  stay  on  the 
roadway,  to  avoid  pedestrians  and  other 
objects,  and  to  see  signs.  A  review  of 
these  needs,  including  a  detailed 
analysis  of  accident  files,  led  the  agency 
to  evaluate  the  lighting  requirements 
associated  with  these  driving  needs  for 
a  variety  of  conditions  and  situations. 
These  conditions  include  the  presence  of 
either  an  approaching  or  a  following 
glare-producing  vehicle,  and  driving  on 
curved  and  hilly  roads  as  well  as 
straight-level  roads. 

The  evaluation  consisted  of  using  a 
computer  model  of  visibihty  to 
determine  the  necessary  amount  of  light 
that  the  vehicle  must  produce  to  enable 
the  driver  to  see  important  features, 
such  as  pedestrians  and  lane  markers. 
The  necessary  amount  of  light  for  each 
of  a  large  number  of  driving  situations 
was  determined.  In  those  driving 
situations  where  there  was  a  glare- 
producing  vehicle,  the  maximum  amount 
of  hght  that  should  be  produced  by  the 
glare-producing  vehicle  was  also 
determined.  The  criteria  used  in  these 
determinations  include:  the  amount  of 
light  needed  to  see  a  pedestrian  for  a 
distance  equal  to  the  stopping  distance 
for  a  specified  speed,  the  amount  of  light 
needed  to  see  a  sign  at  a  distance  which 
corresponds  to  5  seconds  of  travel  or  the 


necessary  stopping  distance  for  a  stop 
sign,  and  the  light  necessary  to  sec  a 
lane  marker  at  a  distance  which 
correisponds  to  2  seconds  of  travp! 

The  result  of  this  evaluation  was  a  set 
of  roadway  illumination  specifications 
which  consisted  of  over  a  thousand 
individual  values.  A  compliance 
procedure  that  includes  such  a  large 
number  of  test  points  would  clearly  be 
impracticable.  For  this  reason,  the 
agency  condensed  the  large  number  of 
values  to  a  more  realistic  number  of 
values  which  could  be  used  for 
determining  compliance.  Two  methods 
for  performing  the  condensation  were 
developed  and  applied  to  the  data 

The  first  method  consisted  of 
establishing  a  priority  rarJ^ing  of  dnvinj; 
situations.  This  ranking  was  determined 
from  the  analysis  of  accident  data.  The 
relative  prionty  of  the  driving  situations 
was  then  used  to  eliminate  lighting 
specifications  for  the  lower-pnonty 
driving  situations.  The  basis  for  this 
elimination  was  the  concept  that  if  two 
driving  situations  result  in  lighting 
specifications  which  are  closely  spaced, 
the  higher  priority  situation  will  preempt 
the  lower  priority  situation.  The  number 
of  points  was  then  further  reduced  by 
judiciously  combining  points  that  werp 
close  together.  The  final  set  of 
specifications  from  this  approach  is 
shown  in  Figure  X-1.  This  set  of 
specifications  covers  a  broader  area  in 
front  of  the  vehicle  and  contains  higher 
intensity  li^t  near  the  center  of  the 
roadway  than  the  current  requirement.* 
in  Standard  No.  106.  It  also  contains 
minimum  intensity  specifications  for  the 
light  that  illuminates  signs.  There  is  not 
a  similar  specification  in  the  current 
requirements.  The  agency  believes  that 
if  this  set  of  photometric  values  is 
adopted  there  will  be  an  improvement  in 
the  lighting  needed  for  nighttime  driving 
which  may  in  turn  lead  to  a  reduction  in 
nighttime  accidents. 

The  second  method  for  condensing  the 
number  of  values  consisted  of 
comparing  each  value  with  a  set  of 
values  which  corresponds  to  the  average 
light  output  from  a  large  number  of 
lamps,  mounted  befween  22  inches  and 
32  inches  from  the  ground  with  a  four 
foot  separation,  that  meet  the  current 
requirements  of  Standard  No  108  The 
application  of  this  method  resulted  in 
elimination  of  any  point  where  the  value 
exceeded  the  average  value  for  the 
corresponding  point.  As  with  the  first 
method,  the  number  of  points  was 
reduced  further  by  judiciously 
combining  points  which  arc  close  to 
each  other.  The  resulting  set  of 
specifications  is  shown  as  Figure  X-2. 
This  set  of  specifications  is  compatible 


with  the  .iverage  output  of  current 
lamps.  However,  it  also  includes 
minimum  values  for  the  light  that 
illuminates  signs. 

The  specificatiorw  which  result  from 
either  of  these  methods  are  expressed  as 
either  a  minimum  or  a  maximum  amount 
of  illumination  at  specified  points  in 
front  of  the  vehicle.  An  underiying 
condition  that  was  part  of  the  modehng 
is  that  only  intensities  which  correspond 
to  acceptable  levels  of  glare  are 
induded.  This  fundamental  constraint 
will  have  the  effect  of  limiting  the 
heights  at  which  some  lower  beam 
lighting  units  can  be  mounted.  Lamps 
could  still  be  mounted  above  32  inches 
but  they  could  not  exceed  light  levels  in 
the  glare  rone. 

As  for  the  upper  beam,  intended  to  be 
used  only  in  the  absence  of  other 
vehicles,  conversion  to  a  vehicle-based 
performance  is  not  necessary  to  assure 
adequate  roadway  illumination.  The 
proposed  specifications,  identical  under 
each  altemati've  for  lower  beam,  are 
those  being  implemented  in  the  Final 
Rule  being  published  concurrently  with 
this  NPRM.  for  S-.4  Integral  Beam 
Headiighting  System  and  S7.5 
Replaceable  Bulb  Headlamp  System. 
Mn'S,'\  believes  that  these  photometric 
requirements  will  provide  enough 
freedom  of  design  that  a  vehicle-based 
illumination  requirement  is  not 
necessarj'.  NlfTSA  is.  however, 
pnividing  an  additional  vehicle  oriented 
means  for  upper  beam  performance; 
each  side  of  the  vehicle  shall  provide  an 
upper  beam  that  meets  the  requu^ments 
of  Figure  17. 

The  application  of  the  upper  beam 
requirements  of  S7.4  and  S7.5  would  be 
accompanied  by  the  removal  of 
horizontal  and  vertical  location 
restrictions  that  now  apply.  The  use  of 
lower  beam  with  upper  beam  permitted 
when  using  the  photometry  of  Figure  15, 
however,  would  not  be  permitted  in  a 
RIS.  The  concern  is  that  excessive 
foreground  illumination  could  occur  if 
the  lower  and  upper  beams  were  to  be 
activated  simultaneously.  As  presently 
specified,  upper  beam  photometry  of 
Figure  15  has  been  specifically  modified 
to  permit  simultaneous  beam  use 
without  excessive  foreground 
illumination.  Excessive  foreground 
illumination  may  occur  should  the  lower 
and  upper  beam  of  a  RIS  be 
simultaneously  activated.  This  could 
occur  as  a  result  of  the  upper  beam 
RID  s  being  placed  substantially  below 
the  lower  beam  RID's.  causing  the  light 
from  the  upper  beam  to  strike  the 
ground  closer  to  the  vehicle  than  would 
normally  occur,  since  the  upper  beam 
RID's  location  would  be  unregulated. 
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The  resultant  increase  in  foreground 
light  could  far  exceed  the  levels  of 
today's  headlighting  systems.  NHTSA  is 
concerned  that  this  would  be 
detrimental  to  the  driver's  ability  to  see 
targets  down  the  road.  Therefore  a 
prohibition  is  proposed  that  would 
disallow  simultaneous  beam  use 

The  Notice  proposes  that  the  new- 
systems  "conform"  to  the  roadway 
illumination  requirements  rather  than 
being  "designed  to  conform  "  as 
individual  headlamps  are  today.  Design 
language  was  introduced  in  Standard 
No  108  when  it  became  effective  in  the 
late  1960s  because  headlamp 
manufacturers  felt  that  it  was 
economically  infeasible  to  manufacture 
every  headlamp  to  conform  with  the 
photometries  specified  for  every  tes"^ 
point.  Normal  variability  in 
manufacturing  processes,  even  with 
quality  control  considerations,  would 
cause  a  number  of  test  point  failures. 
This  in  turn,  they  feared,  would  lead  to 
noncompliance  determinations  by 
NHTSA  and  the  consequent  notificrition 
and  remedy  required  by  the  National 
Traffic  and  Motor  Vehicle  Safety  Act. 
Although  NHTSA  emphasized  that  it 
would  exercise  discretion  in 
noncompliance  determinations,  it 
adopted  the  "'design  to  conform" 
language,  not  only  for  photometries  but 
also  for  all  aspects  of  lamp  design, 
Originally  it  applied  only  to  the  two 
sealed  beam  headlighting  systems  then 
existing,  but  amendments  permitting 
new  headlighting  systems  have  also 
included  "design  to  conform"  language. 
The  presence  of  "design  to  conform" 
language  constitutes  a  lack  of 
objectivity  which  could  inhibit 
enforcement  of  the  standard.  The  Art 
requires  the  safety  standards  to 
establish  minimum  performance  levels 
irrespective  of  design,  and  in  proposing 
that  roadway  illumination  systems 
"conform"  to  the  new  photometric 
specifications  NHTSA  seeks  to 
implement  the  intent  of  the  statute. 
Because  the  new  standard  is 
performance-oriented,  this  appears  to  be 
an  appropriate  time  and  place  to  reqiiire 
conformance 

Because  of  the  perform.ance 
orientation  of  NHTS.A's  proposed 
roadway  illumination  requirements,  as 
long  as  the  requisite  light  is  provided  at 
each  specific  point,  it  would  no  longer 
be  material  to  specify  the  number,  type. 
size,  or  location  of  lamps  providing  that 
light.  However,  to  ensure  adequate 
lighting  should  any  RID  in  the  RIS  fail, 
the  remainder  of  the  system  would  be 
required  to  produce  not  less  than  40'4  of 
the  light  required.  The  vehicle-based 
specifications,  however,  do  have  one 


aspect  that  would  affect  design.  One 

effect  is  that  since  the  illumination 
performance  is  based  on  drivers'  safety 
needs  instead  of  considerations  of 
headlamp  design,  the  illumination 
performance  requirement  is  sensitive  to 
glare  light  which  originates  from 
headlamps  that  are  located  higher  than 
the  driver  eye  height  chosen  for  the 
model  This  eye  height  is  3.5  feet,  and  is 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHT O!  design  guideline  for  highway 
sight-distance  for  hills  and  curves.  As  a 
practical  matter,  this  means  that 
headlamp  mounting  height  may  in  effect 
be  limited  to  a  maximum  of  3.5  feet, 
which  would  affect  heavy  trucks  of 
conventional  (as  contrasted  with 
aerodynamic)  design. 

Test  Procedures 

Although  Standard  No,  108 

establishes  nriginal  equipment 
headlighting  requirem.ents.  it  is  the 
headlamps  that  are  tested  for 
conformance,  individually  and  not  as 
part  of  a  vehicle  headlighting  system.  A 
fundamental  difference  between  the 
existing  standard  and  the  NPRM  is  the 
proposal  of  a  systems  approach.  The 
term  "headlamp"'  would  no  longer  be 
used  The  proposal  refers  to  a 
"Roadway  Illumination  System"  or 
"RIS."  The  RIS  would  consist  of  two  or 
more  "roadway  illumination  devices" 
(RlDs).  which  would  not  necessarily  be 
headlamps  as  known  today.  Each  RID 
need  not  produce  a  specific  upper  or 
lower  beam,  provided  that  a 
combination  of  RIDs  would  supply  in 
total  the  prescribed  roadway 
illumination  at  each  specified  point. 
Provision  is  made  for  a  required 
minimum  level  of  system  illumination  to 
accommodate  the  possibility  of 
individual  RID  failure.  If  RID  locations 
and  number  are  similar  to  those  used  on 
passenger  cars  today,  the  required 
performance  of  a  RID  system  (RIS) 
would  also  be  similar  But  if  RID  height 
above  ground  and  distance  from  vehicle 
centerline  differ  markedly,  or  an 
asymmetrical  arrangement  were 
adopted,  the  designer  would  face  a 
greater  challenge  in  designing  the  RIS  to 
provide  the  requisite  roadway 
illumination  performance. 

The  test  procedure  for  lower  beam 
would  work  in  the  following  fashion. 
The  individual  RID  Test  Points  would  be 
determined  according  to  certain 
m.athematical  expressions  that  would  be 
provided.  By  using  the  location  of  each 
RID  relative  to  the  Vehicle  Reference 
Point  (that  point  on  the  road  surface 
below  the  intersection  of  the  vehicle's 
longitudinal  axis  and  the  vertical  plane 
which  is  perpendicular  to  the 


longitudinal  axis  and  tangent  to  the 
forwardmost  RID  lens  face),  and  the 
Roadway  Test  Points,  the  vector  from 
each  RID  to  each  Roadway  Illumination 
Test  Point  could  be  determined.  The 
vector  components  would  constitute  the 
RID  Test  Point.  The  level  of  illumination 
for  an  individual  RID  would  be 
determined  by  the  lamp  designer. 
However,  the  combination  of 
illumination  from  each  RID  on  the 
vehicle  at  a  Roadway  Illumination  Test 
Point  would  be  governed  by  the 
illumination  value  for  that  Roadway 
Illumination  Test  Point, 

Readers  will  note  that  the  impact  test 
has  been  deleted  from  the  series  of 
proposed  requirements  and  test 
procedures.  This  will  apply  to  all 
replaceable  bulb  headlamps  with  plastic 
lenses,  not  only  those  developed  and 
used  under  the  proposed  roadway 
illumination  performance  requirement. 
In  its  NPRM  on  short-term  headlighting 
simplification  published  on  December 
29. 1987  (52  FR  49038),  the  agency  asked 
for  comments  on  the  test  but  did  not 
propose  its  deletion;  however,  the 
comments  received  suggested  deletion 
on  the  basis  that  plastics  used  for 
headlamp  lenses  were  sufficiently 
impact-resistant. 

Finally,  with  respect  to  test 
procedures,  NHTSA  is  proposing  that, 
unless  otherwise  specified  (such  as  for 
the  vibration  test),  the  version  of  SAE 
1575  applicable  to  headlamp  testing  and 
Type  F  simultaneous  aim  photometry 
tests  be  changed  from  that  of  June  1980 
to  that  of  July  1983.  This  provides  a  more 
comprehensive  and  up  to  date  test 
procedure. 

The  proposed  options  are  intended  to 
increase  the  flexibility  of  manufacturers 
in  selecting  methods  of  compliance  and 
to  encourage  innovation  without 
compromising  safety.  NHTSA  believes 
that  the  proposed  requirements  for  each 
option  would  achieve  these  goals. 
However,  the  agency  seeks  comments 
on  whether  the  requirements  would  in 
fact  do  80,  and  on  the  likelihood  that 
manufacturers  would  take  advantage  of 
both  options. 

Aftermarket  Considerations 

The  change  to  a  specification  based 
upon  performance  means  that  the  design 
of  replaceable  light  sources  would  no 
longer  be  specified  in  Standard  No.  108. 
To  ensure  that  replaceable  light  sources 
manufactured  for  replacement  are 
interchangeable  with  those  used  as 
original  equipment,  and  that  photometric 
performance  equivalent  to  the  original  is 
provided,  NHTSA  is  proposing  new  Part 
564,  Replaceable  Bulb  Dimensional 
Information.  This  would  require 


manufacturers  of  replaceable  bulbs  used 
as  original  equipment  in  the  headlighting 
or  roadway  illumination  systems  to 
submit  to  the  agency  dimensional 
information  as  specified  in  the 
regulation,  such  as  filament  position 
dimensions  and  tolerances,  dimensions 
pertaining  to  the  filament  capsule  and 
its  supports,  and  bulb  base 
interchangeability  dimensions  and 
tolerances.  The  agency  has  established 
information  dockets  relative  to  tire  rim 
combinations  (Standard  No.  109),  and 
vehicle  identification  number  (49  CFR 
Part  565),  and  has  found  that  they  have 
worked  well  to  date.  This  information 
would  be  submitted  not  later  than  30 
days  after  a  light  source  entered 
production.  Updating  would  be  required 
upon  changes  to  the  light  source.  The 
regulation  would  cover  only  filament- 
type  replaceable  light  sources,  as  the 
agency  has  insufficient  information 
about  the  characteristics  of  other  types 
to  include  them. 

In  the  past,  the  process  of  adding 
headlight  designs,  one  by  one,  to  the 
standard,  necessitated  NHTSA's 
analyzing,  and  querying  manufacturers 
about,  rulemaking  petitions  concerning 
design-specific  headlighting  devices. 
That  process  often  resulted  in  the 
indentification  and  correction  of 
potential  hardware  problems  and  led  to 
design  improvements.  Under  the 
proposal,  headlight  designs  would  no 
longer  have  to  be  added  to  the  standard 
in  that  manner,  and  thus  there  would  be 
no  occasion  for  the  agency  to  discover 
design  problems  in  the  course  of 
analyzing  petitions  and  querying 
manufacturers.  NHTSA  invites 
comments  on  whether  SAE.  the 
International  Standards  Organization 
(ISO),  or  some  other  group  or 
mechanism  can  assure  that  any 
potential  problems  in  new  designs  are 
identified  and  corrected.  Also.  NHTSA 
invites  comments  on  whether,  if  the 
proposal  were  adopted,  the  agency 
could  or  should  continue  to  be  involved 
in  the  specifics  of  headlamp  designs. 

Assessment  of  Impacts  and  Request  for 
Comments 

NHTSA  has  preliminarily  considered 
the  economic  impacts  of  this  rulemaking 
proposal  and  has  made  a  tentative 
determination  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation,"  but  is  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures. 

The  proposed  roadway  illumination 
requirements  would  afford  an 
alternative  to  motor  vehicle 
manufacturers,  who  could  choose  to 
meet  them,  or  to  continue  to  meet  the 
present  requirements.  In  addition,  within 


the  optional  roadway  illumination 
requirements,  two  alternative 
illumination  specifications  are 
presented.  A  Preliminary  Regulatory 
Evaluation  of  these  alternatives  has 
been  prepared  and  is  available  in  the 
docket  for  this  rulemaking  at  the 
address  listed  above  under  ADDRESSES. 
As  indicated  in  the  Evaluation,  it 
appears  that  the  safety  benefits  of  the 
proposed  alternatives  would  exceed  the 
safety  benefits  associated  with  existing 
design  requirements,  and  that  it  would 
be  possible  io  achieve  the  benefits  of  the 
proposal  within  the  current  cost  levels 
of  today's  headlighting  systems.  Because 
of  an  absence  of  detailed  information  on 
benefits  and  costs,  further  analysis  of 
the  expected  benefits  in  relation  to  the 
costs  of  the  alternatives  is  needed  for 
use  in  arriving  at  final  decisions  in  the 
rulemaking.  Accordingly,  in  order  to 
determine  the  extent  of  any  impacts,  ihu 
agency  requests  the  following 
information  for  use  in  preparing  the  final 
regulatory  evaluation: 

1.  The  ability  of  headlighting  systems 
meeting  airrent  requirements  to  comply 
with  either  of  the  proposed  optional 
requirements. 

2.  The  production  feasibility  and  costs 
of  headlighting  systems  that  would 
comply  with  each  of  the  proposed 
optional  requirements. 

3.  Indentification  of  the  portion  of  the 
commenter's  vehicle  production  which, 
tentatively,  might  be  certified  to  the 
vehicle-based  requirement. 

4.  The  difference  in  compliance  costs 
between  certifying  to  the  current  lamp- 
based  requirements,  and  the  proposed 
vehicle-based  requirements. 

5.  Suggestions  for  alternative 
compliance  methods  that  would  achieve 
the  goal  of  eliminating  the  'design  to 
conform  "  language  without  imposing 
excessive  cost  burdens. 

6.  Further  information  regarding  the 
effects  on  safety  that  are  associated 
with  the  optional  performance 
requirements. 

7.  Other  consumer  benefits  or 
disbencfits  associated  with  the 
increased  design  flexibility  of  the 
optional  vehicle-based  requirements, 
e.g.  changes  in  aerodynamic  drag,  driver 
comfort  and  convenience,  repair  or 
replacement  cost,  etc. 

8.  With  respect  to  the 
deslandardization  of  replaceable  bulbs 
for  headlamps,  ciomments  on  the  effect 
of  the  development  of  new  replaceable 
bulbs,  their  cost,  and  the  availability  or 
replacements. 

9.  Whether  a  greater  or  lesser  number 
of  dimensions  should  be  proposed  under 
Pari  564  than  are  included  m  this 
proposal. 


NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  rule  based  on  the 
proposal  would  have  a  significant  effect 
upon  the  environment.  The  design  and 
composition  of  headlamps  and  roadway 
illumination  devices  might  change  from 
those  presently  in  production,  but  it  is 
not  anticipated  that  the  types  and 
quantities  of  materials  used  in  their 
construction  would  change. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  impact  upon  a  substantial 
numt)er  of  small  entities.  Accordingly, 
no  initial  regulatory  flexibility  analysis 
has  been  prepared.  Manufacturers  of 
motor  vehicles  and  headlamps,  those 
affected  by  the  proposal,  are  generally 
not  small  businesses  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 
Further,  small  organizations  and 
governmental  jurisdictions  would  be 
significantly  affected  only  if  the  price  of 
new  vehicles  and  headlamps  is  more 
than  minimally  impacted. 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  replaceable  bulb  dimensional 
identification  requirements  in  this 
proposal  (proposed  Part  564)  are 
considered  to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  Part  1320.  Accordingly, 
these  proposed  requirements  are  being 
submitted  to  the  OMB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  [44  U.S.C, 
3501  et  seq.].  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NHTSA.  It  is  requested  that 
comments  sent  to  the  OMB  also  be  sent 
to  the  NHTSA  rulemaking  docket  for 
this  proposed  action.  Interested  persons 
are  invited  to  submit  comments  on  the 
proposal.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
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commentera  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information. 
should  be  submitted  to  the  Chief 
Counsel,  NfHTSA,  at  the  street  address 
givtn  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  312) 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above,  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

The  engineer  and  lawyer  primaniy 
responsible  for  this  proposal  are  Richard 
Van  Iderstine  and  Taylor  Vinson 
respectively. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps. 
Reflective  Devices,  and  Associated 
Equipment  be  amended  as  follows; 

PART  571— {AMENDED  1 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows; 

Authority;  15  U  S.C,  1392.  1401    1403.  140' 
dtlega:;on  of  authority  at  49  CFR  1.50 


§571.108    (Am«nd«d1 

2.  Paragraph  S4  Definitions  would  be 
amended  by  adding  the  definitions  of 
"Roadway  Illumination  Device"  and 

Roadway  Illumination  Systems" 
between  the  definition  of  "Replaceable 
Bulb  Headlamp"  and  "Seasoning  "  to 
read  as  follows; 

Roadway  Illumination  Device"  or 

RID  ■  means  any  lamp  installed  on  a 
motor  vehicle  which  contributes  to 
meeting  the  illumination  requirements  of 
Figure  X-1  (Figure  X-2) 

"Roadway  Illumination  System"  or 
"RIS  '  mean  a  forward  lighting  system 
consisting  of  RIDs. 

3.  Paragraph  5511.28  would  be 
revised  to  read; 

55. 1.1. 28    Instead  of  the  headlamps 
specified  by  Table  Ul.  a  motorcycle  may 
be  equipped  with  one  half  of  any 
headlighting  system  specified  in  S7 
which  provides  both  a  full  upper  beam 
and  full  lower  beam,  and  where  more 
than  one  lamp  must  be  used,  the  lamps 
shall  be  mounted  vertically,  with  the 
lower  beam  as  high  as  practicable. 
When  installed  on  a  motorcycle  such 
half  system  need  not  meet  the  aiming 
requirements  specified  in  S7.  A 
motorcycle  shall  not  be  equipped  with  a 
RID  or  RiS. 

4  Paragraph  S5.5.8  would  be  amended 
by  adding  the  following  sentence  at  the 
end  thereof; 

On  a  motor  vehicle  equipped  with  a 
roadway  illumination  system 
conforming  to  the  upper  beam 
specifications  of  Figure  15,  the  system 
shall  not  be  wired  to  permit 
simultaneous  activation  of  upper  and 
lower  beams, 

5.  Paragraphs  S7  1  and  S7.2  would  be 
revised  to  read. 

S7    Headli^htirg  rfquirements 

57.1  Each  passe.iger  car. 
multipurpose  passenger  vehicle,  truck, 
and  bus  shall  be  equipped  with  a 
headlighting  system  designed  to  conform 
to  the  requirements  of  87,3  (sealed  beam 
systems),  57  4  (integral  beam  systems), 
or  57. 5  (replaceable  bulb  systems),  or  a 
system  that  conforms  to  S7.7  (RIS), 

57.2  The  lens  of  each  original  or 
replacement  headlamp,  or  beam 
contributor,  manufactured  on  or  after 
December  1.  1989,  or  RID  manufactured 
on  or  after  [the  effective  date  of  the  final 
rule),  shall  be  marked  with  the  symbol 
"DOT',  either  honzontally  or  vertically, 
which  shall  constitute  the  certification 
required  by  15  USC.  1403,  It  shall  also 
be  marked  with  the  manufacturer's  or 
importer  s  name  and 'or  trademark 
registered  with  the  U.S.  Patent  Office. 
Y.Ac\\  headlamp  or  beam  contributor, 
manufactured  on  or  after  December  1. 
1989.  or  RID  manufactured  on  or  after 


(the  effective  date  of  the  final  rule],  shall 
also  be  marked  with  its  voltage  and  part 
number  or  trade  number. 

6.  The  following  revisions  would  be 
made  in  Paragraph  S7.4(k)i 

(a)  The  first  sentence  would  be 
revised  to  read  "A  headlamp  with  a 
glass  lens  need  not  meet  the  abrasion 
resistance  test  (S8.2)  or  the  chemical 
resistance  test  (S8.3)." 

(b)  In  subparagraph  (k)(l).  the 
numeral  "(vii)"  would  be  changed  to 
"(vi), 

(c)  Subparagraph  (k)(vii)  would  be 
deleted. 

(d)  Subparagraph  (k)(vii)  would  be 
renumbered  "{k)(viii)"  and  its  reference 
to  'S8.9"  changed  to  "S8.8,'" 

7.  Paragraph  S7.7  would  be 
renumbered  S7.8,  with  corresponding 
appropriate  renumbering  of  its 
subparagraphs,  and  a  new  Paragraph 
S7.7  would  be  added  to  read; 

S7.7    Roadway  Illumination  System 
(RIS).  A  motor  vehicle  may  be  equipped 
with  a  RIS  which,  when  installed,  shall 
provide  illumination  as  specified  in 
S7.7.1. 

57.7.1  Roadway  Illumination 
Performance.  A  RIS,  whether  consisting 
of  original  or  replacement  RIDs,  or  any 
combination  thereof,  shall  provide  a 
lower  beam  which  meets  the 
requirements  of  Figure  X-1  (Figure  X-2), 
and  an  upper  beam  which  meets  the 
requirements  of  one  of  the  followingi  an 
integral  beam  headlighting  system 
(S7.4),  a  replaceable  bulb  headlighting 
system  (S7.5).  or  a  system  that  provides 
twice  the  candela  values  of  Figure  17.  A 
RIS  shall  conform  when  tested  in 
accordance  with  S8.1.2,  and  S8.1.3.  The 
failure  of  any  RID  contributing  to  the 
lower  beam  shall  not  result  in  the  sum  of 
the  measured  illumination  of  any 
roadway  illumination  test  points  (which 
are  minimums)  being  less  than  40%  of 
the  sum  of  the  required  illumination  for 
those  test  points. 

57.7.2  Each  RID  shall  meet  the 
requirements  of  either  S7.4  Integral 
Beam  Headlighting  System  or  S7.5 
Replaceable  Bulb  Headlamp  System, 
except  that  S7.4  (a)  through  (h),  and  S7.5 
(a)  through  (f).  and  (h)  do  not  apply.  In 
S7.5(g)  the  word  "conform"  is 
substituted  for  the  words  "be  designed 
to  conform."  The  word  "conform"  is  also 
substituted  for  the  words  "designed  to 
conform"  wherever  that  phrase  appears 
in  S7.4  and  S7.5. 

57.7.3  Table  11  and  Table  IV  do  not 
apply  to  a  RIS.  At  least  one  RID 
contributing  to  or  providing  the  lower 
beam  shall  be  mounted  on  each  side  of 
the  vertical  centerline  of  a  vehicle,  at 
the  same  height,  and  as  far  apart  as 
practicable. 


8.  Paragraphs  S8  and  S8.1  would  be 
revised  to  read; 

S8    Tests  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlamps,  and  RIS 

When  tested  in  accordance  with  the 
following  procedures,  each  integral 
beam  headlamp  shall  meet  the 
requirements  of  paragraph  S7.4,  each 
replaceable  bulb  headlamp  shall  meet 
the  requirements  of  paragraph  S7  5.  and 
each  RID  of  a  RIS  shall  meet  the 
requirements  of  S7.7. 

S8.1     Photometry.  Each  headlamp  to 
which  paragraph  S8  applies,  or  RID, 
shall  meet  the  appropriate  requirements 
when  tested  in  accordance  with  the 
following  procedures. 

58.1.1  Headlamps.  Each  headlamp 
shall  be  tested  according  to  paragraph 
3.5,  Photometric  Design  Requirements  of 
SAE  Standard  J579  DEC84  for  meeting 
the  applicable  photometric  performance, 
after  each  of  the  tests  specified  in 
paragraphs  S8.2,  S8.3,  S8.5,  S8.6.1.  S8.6.2, 
and  S8.7. 

58.1.2  RID  Lower  Beam.  Each  RID  of 
a  RIS  (and  any  RID  intended  for  its 
replacement)  shall  comply  with  this 
requirement  when  tested  according  to 
the  procedures  of  paragraph  3.5, 
Photometric  Design  Requirements  of 
SAE  Standard  1579  DEC84  and 
paragraph  4.6  Photometry,  of  SAE 
Standard  J575  JUL83  after  it  has  been 
tested  according  to  each  test  specified  in 
paragraphs  S8.2.  S8.3.  S8,5.  S8.6.1.  S8.6.2, 
and  S8,7.  A  V*  degree  realm  of  any  RID 
is  permitted  to  allow  for  errors  between 
test  laboratories.  The  RIS  complies  if.  at 
each  test  point  of  Figure  X-1  (Figure  X- 
2).  the  sum  of  the  illumination  provided 
by  the  RIDs  in  their  design  mounting 
position  on  a  vehicle  meets  the  vehicle 
illumination  performance  specified  in 
Figure  X-1  (Figure  X-2).  In  calculating 
this  performance,  the  verificafion  of 
compliance  shall  include  consideration 
of  the  nominal  design  location  of  each 
RID  including  manufacturing  tolerances, 
and  all  variances  in  height  of  the  RIDs 
attributable  to  any  and  all  options 
authorized  by  the  manufacturer  for 
installation  on  the  vehicle,  and  to  any 
and  all  conditions  of  vehicle  loading. 

S8.1.2.1     The  photometric 
performance  of  the  lower  beam  of  a  RIS 
is  determined  by  taking  the  vehicle- 
referenced  performance  of  Figure  X-1 
(Figure  X-2),  and  converting  it  to  a  RID- 
referenced  performance.  The  following 
mathematical  expressions  shall  be  used 
in  the  conversion  for  each  test  point: 

RIDHA  =  arc  tan  [|DIST'S[N|HOR!Z 
ANGl^}-SEPl/[DIST-COS(HORIZ 
WCIE]]] 

RIDVA  =  arc  tan  llDlST-|an(VERT  ANGLEV- 
HT)/DIST)) 


RIDHA  is  the  horizontal  angle  of  the 
RIDs  beam  that  illuminates  the 
Roadway  Test  Point, 

RIDVA  is  the  vertical  angle  of  the 
RID's  beam  that  illuminates  the 
Roadway  Test  Point, 

DIST  is  the  straight  l;ne  distance  in 
feet  frnm  the  Vehicle  Reference  Point  to 
the  Roadway  Test  Point. 

VEHICLE  REFERENCE  POINT  is  the 
point  on  the  road  surface  below  the 
intersection  of  the  vehicle  s  longitudinal 
axis  and  the  vertical  plane  whic  h  is 
perpendicular  to  the  longitudinal  axis 
and  tangent  to  the  forwardmost  RID  lens 
face. 

ROADWAY  TEST  POINT  is  any  point 
specified  in  Figure  X-1  (.X-2)  in  front  of 
the  vehicle  where  a  target  exists  that 
needs  a  specified  level  of  lilumination. 

HORIZ  ANGLE  is  the  angle  in  degrees 
between  the  vehicle's  longitudinal  axis 
at  the  Vehicle  Reference  Point  and  the 
line  from  the  Vehicle  Reference  Point  to 
the  Roadway  Test  Point  measured  in  the 
horizontal  plane.  As  used  in  Figure  X-1 
(X-2).  "Positive"  is  to  the  right,  as 
viewed  by  the  driver 

VERT  ANGLE  is  the  angle  in  degrees 
measured  m  a  vertical  plane  between  a 
horizontal  plane  through  the  Vehicle 
Reference  Point  and  the  line  from  the 
Vehicle  Reference  Point  to  the  Roadway 
Test  Point.  As  used  in  Figure  X-1  (X-2), 
"Positive  "  IS  upward,  as  viewed  by  the 
driver. 

SEP  is  the  horizontal  distance  in  feet 
from  the  vehicle's  longitudinal  axis  to 
the  photometric  axis  of  the  RID.  As  used 
in  Figure  X-1  lX-21,  right  is  "Positive"  as 
viewed  by  the  driver. 

HT  is  the  vertical  distance  in  feet  from 
the  road  surface  to  the  photometric  axis 
of  the  RID, 

Test  point  intensities  in  candela  are 
determined  by  multiplying  the  required 
target  illumination  in  foot-candles  by  the 
square  of  the  target  distance  in  feet: 

TARCET  ILLUVt  x  (TARGET  DIST]  ^ 

-  S(-REE.\  CANDELA 

S8.1.3    Roadway  Illumination 
Devices.  Upper  Beam.  The  RIDs 
comprising  the  upper  beam  shall  be 
tested  for  upper  beam  compliance  using 
the  procedures  of  paragraph  3.5. 
Photometric  Design  Requirements  of 
SAE  Standard  1579  DEC84.  paragraph 
4.6,  Photometry  of  SAE  Standard  J575 
JUL83,  after  the  tests  specified  in 
paragraphs  S8,2,  56.3.  58.5,  S8.6.1.  S8.6.2. 
and  S8.7.  The  RIDs  shall  be  tested  for 
conformance  with  the  photometry 
appropriate  for  the  configuration  of 
Integral  Beam  System  or  Replaceable 
Bulb  System  that  comprises  the  RIS.  If 
the  photometry  is  that  of  Figure  17.  the 
RIDs  for  each  side  of  the  vehicle  shall  be 
placed  in  a  test  fixture  that  replicates 


their  design  locations  on  the  vehicle. 
The  test  fixture  shall  be  placed  on  the 
goniometer  such  that  the  centroid  of  the 
RID(8)  optical  axis  (axes)  is  aligned  with 
the  photometer  axis.  The  assembly  of 
RIDs  shall  be  correctly  aimed  in 
accordance  with  the  photometric  test 
procedures  referenced  in  this  section.  If 
the  RIDs  are  aimable  with  a  Vehicle 
Headlamp  Aiming  Device  as  specified  in 
S7.8.5.2,  the  goniometer  alignment 
procedures  of  that  section  shall  be  used. 
The  RID  assembly  so  configured  shall 
conform  to  Figure  17.  A  RIS  shall  comply 
with  any  combination  of  original  or 
replacement  RIDs.  A  Vi  degree  reaim  of 
any  RID  assembly  is  permitted  to  allow 
for  errors  between  test  laboratories. 

9.  In  the  last  sentence  of  paragraph 
S6.1.  and  in  paragraph  SlO(a).  with 
reference  to  SAE  J575  the  words 
"JUN80  '  would  be  changed  to  'lULSa'. 

10.  Figure  X-1  or  Figure  X-2  would  be 
added  as  follows: 

Figure  X-1.— Roadway  Iuumination 
Test  Points 

(Vehicle  Coorctnate  System] 
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•Target  Illuminance  <  ^0  0625  tjmes  tf>e  sum  o> 
the  actual  system  target  illuminance  values  rneas- 
ures  at  the  64  13,  63  75,  63  75.  and  64  13  loo« 
targets. 

Note  -When  designtng  the  system,  the  RID  in- 
tensity values  are  to  be  apportioned  (jy  tt>e  hghting 
designer  among  ttie  RlD<s)  within  ttie  system  so  that 
the  total  system  illumtnance  at  each  test  potnt  atiove 
tails  withm  the  required  limits,  and  accommodates 
tt»e  minimum  necessary  illumination  m  the  event  of 
failure  of  any  one  RID  tn  tf>e  lignung  system 
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Figure  X-2.— Roadway  Illumination 
Test  Points 


light  sources  and  provide  the  same 

perfcimance.  and  that  redesigned  or 

nou/l\/  rlp^plont^rl  lioht  aniirrp^  .irp 


2.  Vertical  location  of  filament  tolerance 
box  relative  lo  the  bulb  base  centerline 

3.  Transverse  location  of  filainent 
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D.  Fit  of  ha.Tiess  connector  into  bulb  base 
providing  all  necessary  dimensions,  key/ 
keyway  controls,  and  dimensions,  tapers 
anrf  ptn 


VI.  Seal  Specincations  (if  used  instead  of  the 

presswre  tesi) 
A  Type 


VIII.  Bulb  Markings/Designation 
A.  ANSI  number,  ECE  identifier. 
Manufacturer's  pari  number,  individually 
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Figure  X-2.— Roadwav  illumination 
Test  Points 

[Vehicle  Coof*na!ior  Sysiem: 
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■Tirge«  Wummaoc*  <  =0  0116  times  t^  actual 
targe*  iflummance  measured  al  the  93  44  loot  target 

Sort  —When  deSfgning  ITie  system,  tne  O'D  m- 
tensity  valuss  we  to  be  apoorlionecl  by  Hie  iigMmg 
oesignar  arrorg  trie  siCXs)  wthir  t^e  system  so  thai 
trie  totat  SYWem  iltummaoce  at  9ac^  test  pcmt  aoove 
falls  irtTiio  t^e  reqwred  limits,  and  accommoCate? 
tr>«  mirumum  necessary  iHuminafon  m  tt*  evef't  o* 
taJore  o(  any  one  ^iD  m  the  'iqiung  system 

n,  A  new  Part  564  would  be  adopted 
to  read  as  foUows: 

PART  564— REPUVCEABLE  LIGHT 
SOURCE  DIMENSIONAL 
INFORMATION 


5«4  1 
5642 

.S64  4 
5«>4  .■ 
.Apper 


Scope. 

P\irpo»e. 

Applicability. 

Defini'innt. 

Reporting  requirements. 

dix  .^  to  Part  564. 


Authority:  S^:;s   lOJ   u:,  li9 

5'j3. 8<)  Sia!  7id  15 1:  sc  \yn 

delegations  of  anther 
5>^  8  iiid  Sccrp',-ir>  '3 
d' 49Ch"R  1 -t!,.: 


L.  m- 

:  407; 


V  49  crK  1  .'^n  dad 
"i^ation  of  authority 


§564.1     Scop«. 

This  part  requires  manufacturers  of 
rnjjinal  equipment  rpplaceablo  light 
.sourtjfs  used  in  headlightip.g  (ir  roadway 
liiumination  systems  to  submit 
dimensional  information  as  specified  in 
this  part 


s  par;  .s  to  ensure 


light  sources  and  provide  the  same 
perfoimancp  ard  th  >'  redesigned  or 
newly  developed  iigh'  s  ii^ri  es  are 
designated  as  distinct  d;;,!  d.ffcrent  and 
noninterchangeable  v\    h  prp\   )  isly 
existing  light  sources. 

§  564.3    ApplicabUtty. 

This  part  applies  to  T.a-^ufac'urers  of 
r"D!acpable  light  sources  tha>  aie  used 
as  oiiijinal  equipment  in  motor  vehicle 
hpadlii^H'ine  or -n ad w. .■•',■  liii'Tipation 
s ;» - ;  <'  m  s 

§  564.4     Ofinitions. 

,Ali  tf-rms  ('.'fined  in  the  Act  and  I'ne 
rales  and  standards  issued  under  its 
a',;*honty  are  used  as  defined  therein. 
Specifically,    Roadway  Illumination 
Device"  or    RID'   and    Roadway 
Illumination  Svstem"  or  "RIS"  are  used 
as  defined  in  §  571108  Motor  Vehirie 
Safi-'y  Standard  No  108  Lamps. 
Rt'';--<  ::,-p  I'h-'.-^rfs.  ard  Assnc -n 

§  564.5    Reporting  r«qiiirements. 

(a)  Ea.  h  nianufacturer  of  a 


§  564.2     Purpose. 

The  purpose  of  thi 
tnat  replacem.en!  equipment 
replacement  light  sources  are 
mterch-jngeabie  with  original  equipment 


■rl 


t!„ 


H 


replaceaole  .lijh'  source  used  as  original 
pqu.pmer.t  in  a  headliKhting  system  or 
roi,ivlv\<4y  .ilum.iriation  system  (RIS!  on  a 
['•iit,,ir  vehi..ie  shall  furi^ish  tne 
K'to^mation  specified  m,  ,-\ppend:x  A  to 
this  pcir*  'u   Ad:ra:iistr,itkir.  National 
H;£hwa>'  Traffic  Sufety  .'\dministration 
4iXt  Seventh  S'let  !  SU     Washin^jton. 
DC  20.590,  Attn   Rep,,a.  >-<ib!e  Light 
S()'i-ce  Docket. 

ib'  The  uiformat.cn  requireci  i;;ider 
paragraph  (b)  of  this  section  shall  be 
suti-^Mted  not  later  than  30  davs  after 
'ne  manufacture  of  a  rep<ai:eahie  light 
s.'cr-  c  begins.  Anew  sul  nussion  is 


H 


Pa 


ch  time  a  new 


■:ourre 


ri'iodi.i  ed,  nr  an  exjstia^  one  is 
mociiiied,  but  sui.h  submission  shall  not 
be  accepted  unless  the  informat.nn 
indicates  that  it  is  not  interchangeable 
with  any  light  source  for  whu  r 
information  has  been  filed. 

(c)  Information  submitted  under  this 
section  is  made  available  for  public 
inspection  not  later  than  the  date  on 
which  a  vehicle  equipped  with  a  new  or 
revised  replaceable  light  source  is 
offered  for  sale 

Appendix  A  to  Pari  564 

Required  Dimensions  for  Replaceable 
Light  Sources 

I.  Filament  Position  Dimensions  and 

Tolerances  using  the  three  dimensional 
Filament  Tolerance  Box 
A.  Ix)w  beam  filament  tolerance  box 
dimensions  and  relation  of  this  box  to 
the  bulb  base  reference  plane  and 
centerline 

1.  Axial  location  of  filament  tolerance 
box  relative  to  the  bulb  base  reference 
plane 


2,  Vertical  location  of  filament  tolerance 
box  rela!u-e  to  the  bulb  base  centerline 

3,  Transverse  location  of  filamenl 
tolerance  box  relative  to  the  bulb  Udne 
centerline 

■4,  Filament  tolerance  box  dimensions 
B  High  beam  filament  tolerance  box 
dimensions  and  rela'ion  of  this  box  to 
the  bulb  base  reference  plane  and 
centerline 

1,  Axial  location  of  filament  tolernnce 
box  relative  to  the  bi.lb  base  reference 
plane 

2.  Vertical  locution  of  filament  tuierance 
box  relative  to  the  bulb  base  centerline 
3  Tranverse  location  of  filament 
tolerance  box  relative  to  the  bi.l!)  t'-ase 
centerline 

4,  Filament  tolerance  box  dimensums 

U  Dimensions  Pertaining  to  Filamen'  Capsule 

and  Capsule  Supports 
.A  Maximum  length  from  reference  plane  to 

tip  of  filament  capsule 
B  Maximum  radial  distance  from  hulb 

base  centerline  to  periphery  of ''ilament 

capsule  and.'or  supports 
C  Localion  of  black  cap  relative  to  low 

beam  filament  tolerance  box  'or  other  to- 

be-specified  reference 
D  Size,  length,  shape,  or  other  pertinent 

features  and  dimensions  for  provding 

undistorted  walls  for  the  filamenl 

capsule 
IM  Bulb  Base  InterchangeabiLsy  Dimrnsions 

and  Tolerance 
,*\  ,Angular  locations,  dia.meters,  key/ 

keyway  sizes,  and  any  other 

inierchangpahility  dimensions  for 

indexing  the  bulb  base  in  the  ttulb  holder 
B  Diameter,  width,  depth,  and  surface 

finish  of  sea!  groove,  surface,  or  uther 

pertinent  sealing  features 
C  Diameter  of  the  bulb  base  at  the 

interface  of  the  base  and  its 

perpendicular  reference  surface 
D  Dimensions  of  features  related  to 

retention  of  the  bulb  base  in  the  bulb 

holder  such  as  tabs,  keys,  keyways, 

surfaces,  and  etc, 

IV  Bulb  Holder  Inlerchangedbihly 

Dimensions  and  Tolercnce 
A  Mating  anc'ilar  locations,  diameters, 
kev  /keyway  sizes,  and  any  other 
interchanRcabiiity  dimensions  fur 
indexing  the  hulb  base  in  the  bulb  holder 

B,  Mating  diameter,  width,  depth,  and 
.surface  finish  of  seal  groove,  surface,  or 
other  pertinent  sealing  features 

C.  Mating  diameter  of  the  bulb  holder  at 
the  interface  of  the  bulb  base  aperture 
and  its  perpcmdicular  reference  surface 

D  Mating  dimensions  of  t'eatures  related  to 
retention  of  trie  bulb  base  in  the  bulb 
holder  such  as  tabs,  keys,  keyways. 
surfaces,  and  etc, 

V  Wamg  Harness  Connector  to  Bulfi  Base 

Interchangeatmlity  Dimensions  ;ind 

Tolerances 
A,  Maximum  depth  of  harness  oonra'ctor 

insertion  into  bulb  base 
B  !  ccalion  of  electrical  pins  in  bulb  base 
('.  U'mensions  of  electrical  pins  in  bulb 

base — lencfh  diame'er  width   th^rkness 

and  etc. 


D.  Fit  of  harness  connector  into  bulb  base 
providing  all  necessary  dimensions,  key/ 
keyway  conlroLs.  and  dimensions,  tapers 
and  etc. 

F.  Dimensions  and  location  of  locking 
features  for  wirinfi  harness  connector  U:, 
bulb  base 

G,  Identification  of  high,  low  and  commnn 
terminals 


VI   Seal  SpecifK  alums  iif  used  instead  of  the 
pressure  lesli 
A  T>pe 
B-  Material 
C  Dimensions 
V'il   FJectncai  Specifications  For  Each 
Filam.mt  at  12.8  volts 
A  Maximum  power  (in  watts) 
B.  Luminous  Flux  with  tolerance  (in 
lumens  1 


*lil  Bulb  Markings/Designation 
\   W^l  number.  ECE  identifier. 
M.oi  facturer's  part  number,  individually 
or  in  any  combination. 

N=iied  on:  April  28, 1989. 
BarT>  Feliice, 

Associate  Administrator  for  Rulemaking. 
'PR  Dor  m  -t'M^-'  ^  led  4-27-88;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  th«  AMistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  1 1 1 

(Docictt  No.  R-««-1404;  FR-24031 

RIN  Mo.  2S29-AA33  | 

Fair  Houaing  AasiatarK*  Program 

AOENCy:  OfHce  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Final  rule. 

SUMMAftY:  This  final  rule  revises  the 
existing  system  of  administrative 
funding  for  State  and  local  agencies 
participation  in  the  Fair  Housing 
Assistance  Program  (FHAP),  The  rule 
replaces  the  current  system  of 
competitive  and  non-competitive 
funding  with  a  single  non-competitu  e 
funding  approach.  This  new 
comprehensive  approach  gives 
recipients  an  increased  ability  to  plan  a 
long-term  program  that  is  more  suitable 
to  their  fair  housing  enforcement  needs 
and  gives  HUD  the  ability  to  improve 
administration  of  the  FHAP 

EFFECTIVE  DATE:  [une  19,  1989 

fOn  FUfTTHER  INFORMATION  CONTACT. 

Maxine  B.  Cunningham,  Director. 
Federal,  State,  and  Local  Programs 
Division,  Office  of  Fair  Housing 
Enforcement  and  Section  3  Compliance. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW  . 
Washington.  DC  20410  Telephone 
number  (202)  755-0455  (V  and  TDD). 
(This  is  not  a  toU-numbt',) 
SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2529-0005.  Public 
reporting  burden  for  each  of  these 
collections  of  information  is  estimated 
to  include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading. 

Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 


ot  Housing  and  Urban  Development, 
Rules  Docket  Clerk.  451  Seventh  Street 
SW  .  Room  10276,  Washington.  DC 
20410.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Statutory  basis 

Establishment  of  the  Fair  Housing 
Assistance  Program  (FHAP)  is 
authorized  under  section  817  of  the  Fair 
Housing  Act  (Title  VIII  of  the  Civil 
Rights  Act  of  1968,  42  U.S.C.  3617, 
formerly  section  818;  redesignated  as 
section  817  by  section  8  of  the  Fair 
Housing  Amendments  Act  of  1988,  Pub. 
L.  100-430,  102  Stat.  1619,  1625 
(approved  September  13, 1988)).  Section 
817  provides,  among  other  things,  that 
the  Secretary  may  utilize  the  services  of 
responsible  State  and  local  agencies  in 
the  enforcement  of  the  Fair  Housing 
laws,  and  "may  reimburse  such  agencies 
and  their  employees  for  services 
rendered  to  d.ssist  him  in  carrying  out" 
the  Fair  Housing  Act. 

The  Federal-State-local  approach  to 
eliminating  housing  discrimination  is 
further  enhanced  by  section  810(r)(3)(A). 
Section  810(n(31( A)' provides  that  "The 
Secretary  may  certify  an  agency  (for  the 
referral  of  complaints  of  discriminatory 
housing  practices]  *  *  *  if  the  Secretary 
determines  that: 

(i)  The  substantive  rights  protected  by 
such  agency  in  the  jurisdiction  with 
respect  to  whith  certification  is  to  be 
made: 

(ii)  The  procedures  followed  by  such 
agency: 

(iii)  The  remedies  available  to  such 
agency:  and 

(iv)  The  availability  of  judicial  review 
of  such  agency's  action; 

are  substantially  equivalent  to  those 
created  by  and  under  [Title  VIII). 

Since  promulgation  of  the  proposed 
rule  on  September  7.  1988.  the  Fair 
Housing  .^mpndment3  Act  of  1988  was 
adopted,  adding  two  new  protected 
classes  to  the  prohibitions  on 
discrimination  contained  in  Title  VIII. 
The  new  legislation  makes  it  unlawful  to 
discriminate  in  the  sale,  rental  or 
financing  of  housing  because  of 
handicap  or  familial  status.  Title  VIII 
previously  outlawed  discrimination 
because  of  race,  color,  religion,  sex,  or 
national  origin.  This  rule  now  refiects 
the  inclusion  of  "handicap"  and 
"familial  status"  as  additional  protected 
classes.  See  S  U1.115(a)(6J. 

The  proposed  rule 

The  Departm^'^t  published  a  proposed 
rule  (.53  FR  34668,  September  7, 1988) 
that  discussed  the  need  for  revision  of 


the  existing  FHAP  and  that  described, 
among  other  things,  the  new  funding 
approach  to  be  adopted.  The  rule  invited 
public  comment  on  the  proposed 
revisions.  Ten  comments  were 
received — seven  from  State  agencies, 
two  from  local  agencies,  and  one  from 
an  association  representing  human 
rights  agencies.  These  comments  and 
the  Department's  responses  are 
summarized  below. 

Public  Comments 

General 

One  commenter  made  the  general 
observation  that  the  current  system  of 
competitive  and  non-competitive 
funding  has  worked  well,  rewarding 
with  Type  II  funding  those  agencies  that 
have  operated  an  "excellent  program." 
The  commenter  argued  that  the 
rationale  advanced  for  revising  the 
FHAP  is  flawed  in  many  ways. 
Especially  troubling  to  the  commenter  is 
the  possibility  that  the  ability  of 
successful  programs  to  continue 
carrying  out  effective  antidiscrimination 
programs  would  be  seriously  affected. 
The  commenler's  fear  is  that  funding 
may  be  reduced  for  programs  as  a  result 
of  the  rule's  creating  the  requirement  to 
divide  up  the  "pool  of  money  "  among 
more  agencies,  regardless  of  merit. 

The  Department  has  carefully 
considered  this  commenter's  arguments, 
but  remains  persuaded  that  the  success 
of  fair  housing  enforcement  efforts 
would  be  better  served  by  the 
comprehensive  funding  approach 
adopted  in  this  rule,  and  discussed  at 
length  in  the  preamble  to  the  proposed 
rule.  See  53  FR  34668.  Further,  the 
Department  believes  that  the  additional 
eligibility  criteria  in  §  111,113  estabished 
for  all  otherwise  eligible  agencies  in  the 
incentive  component  decrease  the 
likelihood  of  fostering  any 
disproportionate  weight  which  might  be 
due  to  "grantsmanship". 

Three  other  comments  generally 
supported  the  need  for  revising  the 
FHAP  to  make  it  a  non-competitive 
program.  One  commenter  questioned 
whether  the  "FHAP  will  be  improved 
administratively  except  at  the 
headquarters  level,"  fearing  "lengthy 
applications  for  funds  and  time- 
consuming  reporting  regarding  overall 
fund  usage,"  The  Department  does  not 
view  the  rule's  requirements  as  imposing 
unnecessarily  burdensome  requirements 
on  agencies.  However,  responsible 
management  of  Federal  funds  requires 
that  HUD  is  fully  apprised  of  the 
intended  and  actual  use  of  funds 
disbursed  to  local  and  State  agencies. 


Training  funds 

Several  of  the  commenters  took  issue 
with  the  provision  (§  ni.l05{b)(l)) 
relating  to  training  funds.  Proposed 
S  in.l05(b)(l)  provided  that  "All 
contributions  agencies  will  receive  the 
same  amount  of  financial  support  for 
HUD-sponsored  or  HUD-approved  fair 
housing  training  subject  to  a 
demonstration  of  need."  Commenters 
contended  that  it  would  be  inequitable 
to  give  all  agencies,  regardless  of  size, 
the  same  amount  of  training  funds.  In 
their  view,  training  funds  should  be 
awarded  based  on,  among  other  things, 
the  number  of  personnel  assigned  to 
process  housing  discrimination 
complaints  and  the  complexity  of  the 
complaints  investigated  by  an  agency.  A 
further  comment  in  this  regard  was  that 
HUD  should  adopt  a  broader  approach 
to  the  use  of  training  funds  to  include 
any  activity  that  would  further  the 
"administration  of  justice."  Another 
commenter  urged  HUD  to  allow  training 
funds  to  be  used  not  only  for  HUD- 
sponsored  training,  but  for  any  public  or 
private  training  that  increases  an 
agency's  ability  to  enforce  its  fair 
housing  laws.  In  a  final  note,  a 
commenter  proposed  a  formula  for 
awarding  training  funds  based  on  the 
amount  of  incentive  funds  received  by 
an  agency. 

The  Department  recognizes  that  these 
comments  offer  attractive  policy 
choices,  but  after  due  consideration 
HUD  has  decided  to  retain  the  proposed 
language  of  §  111.105(a)(1).  In  HUD's 
view,  any  formula  that  is  developed  to 
apportion  training  funds  among  the 
various  agencies  will  result  in  larger 
agencies  receiving  an  increased  share 
while  at  the  same  time  decreasing  the 
share  that  goes  to  smaller  agencies. 
More  particularly,  the  Department  views 
its  provision  of  training  funds  as 
intended  to  support  agencies'  training 
efforts,  not  subsidize  their  total  training 
costs.  This  provision  is  consistent  with 
HUD's  current  policy  of  supporting, 
without  subsidizing  in  full,  local  agency 
efforts  to  improve  the  efficiency  of  their 
fair  housing  enforcement  personnel. 

The  requirement  to  train  a  certain 
number  of  persons  now  found  in 
§  111.105(b)(1)  will  ensure  that  only 
agencies  that  achieve  a  required  level  of 
participation  in  HUD-sponsored  training 
will  receive  the  training  funds.  To 
promote  clarity  in  the  rule,  the  phrase 
"subject  to  a  demonstration  of  need"  in 
proposed  §  lll.J05(b)(l)  has  been 
replaced  by  this  new  requirement. 

Finally,  the  necessity  for  HUD 
approval  of  the  expenditure  of  FHAP 
funds  for  any  training  other  than  HUD- 
sponsored  training  will  ensure  that 
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expenditures  are  better  accounted  for 
and  will  decrease  the  potential  for 
misuse  of  funds.  HUD's  approval  of 
other  training  will  be  based  on  the 
Department's  concurrence  with  the 
agency's  need  for  training.  As  in  the 
past,  all  approved  training  must  relate  to 
the  administration  of  an  agency  s  fair 
housing  program. 

Incentive  funds 

Several  comments  were  received  on 
§  111.105(b)(3)  relating  to  "Incentive 
funds."  One  commenter  was  concerned 
that  the  census  data  that  HITD  would 
use  may  be  outdated,  and  thus 
inaccurate.  Another  commenter  argued 
that  local  and  State  government  funding 
should  be  the  only  non-federal  funding 
for  enforcement  of  fair  housing  laws. 
The  commenter  pointed  out  that  funding 
is  seldom  earmarked  specifically  for  fair 
housing  law  enforcement,  but  rather  for 
salaries,  rent,  etc.,  thus  making  it 
difficult  to  determine  the  portion  that  is 
specifically  budgeted  for  fair  housing 
activities.  These  factors,  along  with  the 
fact  that  often  a  State  or  local 
government  contribution  is  in-kmd,  and 
not  in  cash,  make  it  difficult  to  develop 
and  implement  a  fair  matching  funds 
formula.  This  commenter  also  urged 
HUD  to  consider,  besides  population 
the  size  and  relative  amount  of  fair 
housing  enforcement  activity  of  different 
jurisdictions  in  determining  fundma 
levels. 

Another  commenter  found  the 
matching  concept  in  §  ni.l05(b)(3J  to  be 
a  "mystery",  because  each  agency  was 
proposed  to  be  paid  a  fixed  amount, 
notwithstanding  the  rule's  reference  to 
population  size  and  number  of  cases 
processed.  This  commenter  also 
expressed  skepticism  about  whether  the 
new  funding  approach  actually  would 
be  non-competitive,  pointing  to  the 
rule's  allowing  "cash  contributions  from 
non-Federal  sources"  as  promoting 
competition  and  divisiveness  among 
agencies  for  State  and  local  funds  The 
commenter's  final  criticism  of  the 
matching  formula  was  that  it  implicitly 
countenanced  the  raising  of  private 
funds  by  agencies  which,  in  the 
commenter's  view,  is  not  "an 
appropriate  action  (for]  a  public 
agency  " 

In  response  to  these  comments,  the 
Department  would  underscore  that 
proposed  §  111.105(b)(3)  added 
parenthetically  that  "HUD  will  use  the 
most  recent  census  data  to  determine  a 
jurisdiction's  population,"  (Emphasis 
supplied)  To  allay  the  commenter's 
misgivings,  the  cited  sentence  has  been 
revised  to  read,  in  relevant  part,  "the 
most  recent  available  US.  census  data." 
It  should  be  emphasized  that  the  phrase 


"the  most  recent  available  U.S.  census 
data"  is  not  limited  to  the  decennial 
census,  but  contemplates  the  latest 
updated  population  figures,  thereby 
allowing  HUD  to  calculate  the  incentive 
component  more  accurately. 

Because  of  the  several  infirmities 
raised  by  commenters  with  respect  to 
the  matching  formula,  the  rule  has  been 
revised  to  remove  the  provision  relatir\g 
to  "HUD's  matching  of  the  cash 
contributions  generated  from.non- 
Federal  sources."  Also  removed  is  the 
lansuage  that  indicated  HUD  would 
provide  a  formula  to  be  used  to 
distribute  matching  incentive  funds. 
instead  of  a  formula,  the  rule  now 
provides  that  an  applicant  for  incentive 
funds  must  certify,  on  the  basis  of  the 
supporting  documentation  submitted, 
that  the  agency  qualifies  for  incentive 
funds  because  a  minimum  percentage  of 
funds  expended  by  the  agency  for  fair 
housing  activities  during  the  agency's 
most  recently  concluded  fiscal  year  was 
from  non-Federal  sources.  The  minimum 
I>ercentage  will  be  set  forth  in  the 
annual  Notice  of  Funding  Availability 
(NOFA).  This  provision  was  removed 
from  S  111.105(b)(3)  of  the  proposed  rule 
and  now  more  appropriately  appears,  as 
revised,  in  a  new  paragraph  (e)(3)  of 
§  111.111  of  this  final  rule. 

HUD  is  unsure  of  the  point  of  the 
comment  that  allowing  contributions 
from  non-Federal  sources  would 
promote  competition  and  divisiveness 
among  agencies.  If  the  commenter 
means  that  this  provision  would 
encourage  competition  among  fair 
housing  agencies  for  non-Federal 
dollars,  HUD  disagrees.  If  the 
commenter  means  that  fair  housing 
agencies  will  be  competing  with  other 
State  and  local  agencies  for  non-Federal 
[i.e..  State  and  local)  funds,  HUD  would 
respond  that  such  "competition"  is  a 
necessary  function  of  the  budget  process 
in  virtually  every  State  and  locality.  The 
rule's  reference  to  "non-Federal "  funds 
contemplated  funds  appropriated  from  a 
public  source,  as  opposed  to  funding 
from  private  [i.e.,  non-governmental) 
sources.  (Except  that,  for  purposes  of 
this  rule,  Community  Development 
Block  Grant  (CDBG)  funds  used  to 
support  fair  housing  activities  will  be 
treated  as  non-Federal  funds.) 

In  the  Department's  view,  using 
private  funds  to  assist  in  the 
enforcement  of  fair  housing  laws  is  not 
an  inappropriate  action  for  a  public 
agency,  if  such  action  is  permissible 
under  the  relevant  laws  of  the  agency's 
jurisdiction.  Nothing  in  this  rule 
discourages  private  citizens  from 
donating,  and  States  and  localities  from 
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that  HUD  is  fully  apprised  of  the 
intended  use  of  funds  given  to  these 
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necessary  for  an  agency  to  qualify  for 
funding  under  |in.ll3{aHl),  Proposed 
S  111  113(«'>Ht  nravided  that; 
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purpose  of  the  FHAP.  Receipt  of  a  Miscellaneous 

complaint  does  not  mean  that 

processing  will  occur.  In  fact,  some  ^^^  language  in  §  111.107(a)  now 


interim  referrals  or  other  utilization  of 
services." 
Paragraph  (b)  of  proposed  §111.115 
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accepting,  funds  to  8\ippor1  fair  honsing 
activitws. 

A  commenter  speculated  that  "State 
and  local  agencieo  in  those  states  with 
botb  kind*  Off  agencies  (i.e..  State  and 
local  fair  housing  agencies]  will  receive 
proportionately  more  money  than  those 
states  having  oniy  a  state  level 
enilarcesient  agency."  The  oommenter 
soti^t  assurance  that  HUD  will  ensure 
that  incentrve  "funds  are  not  provided  to 
two  or  three  agencies  at  different  levels 
for  the  same  pop«ilatJon." 

To  tbe  extent  there  are  two  or  more 
fair  housing  agencies  withm  a  larger 
political  jurisdiction  which  itself  has 
smaller  political  jurisdictions  each  with 
its  own  fair  housuig  agency.  HUD  will 
award  incentive  funds  based  on  the 
population  of  each  local  jurisdiction 
served  by  the  respective  fau-  housing 
agencies. 

Complaint  prooauing  funds 

On  the  issue  of  **CorEplaint  processing 
funds"  (8lll.l05(bK2]),  a  commen'er 
pointed  out  that  the  rule  does  net 
provide  for  an  additional  contribution  if 
an  agency  processed  more  dual-filed 
cases  in  a  contract  year  than  in  the 
previous  year  on  which  the  funding  was 
based. 

HUD  acknowledges  that,  because  of 
budgetary  constraints,  additional 
contributions  may  not  be  forthcoming 
within  a  contract  year  although,  as  the 
oommenter  observed,  more  dual-filed 
case*  may  have  been  processed  in  that 
year.  The  following  fiscal  year,  an 
agency's  ctmtributions  portion  could 
increase  proportionfllely,  reflecting  the 
previous  year's  caseload.  The 
Department  would  add  that  the  intent  of 
this  section  is  to  advise  participating 
agencies  of  the  period  to  be  used  m 
calculating  case  processing  levels.  Also, 
HUD  has  determined  that  for 
administrative  convenience,  it  would  be 
better  to  use  HUD  s  fiscal  year  as  the 
period  of  reference  for  determining  the 
amonnt  of  complaint  processing  funds 
Section  111.105(bK2)  now  reflects  that 
change. 

Funding  of  capacity  building  agencies 

Section  111.105(a),  "Funding  of 
capacity  building  agencies."  has  been 
revised,  and  now  provides  that  an 
application  for  funds  from  a  capacity 
building  agency  must  state  the 
objectives  and  activities  to  be  carried 
out  by  the  applicant.  These  activities 
must  include  participation  in  HUD- 
sponsored  training,  complaint 
monitoring  and  reporting  systems 
(CMRS").  and  case  processing.  The 
application  also  must  show  any  other 
activities  proposed  to  be  undertaken  by 
the  applicant.  This  revision  will  ensure 


that  HUD  is  fully  apprised  of  the 
intended  use  of  funds  given  to  these 
agencies,  as  it  is  with  the  other  agencies 
the  Department  funds. 

Applicartitias 

Commenters  contended  that  the 
applicatron  process  in  JlH flt(a)  would 
be  unwieldly  and  expensive,  consuming 
more  resources  than  the  grant  itself. 
Complaint  was  voiced  in  particular  with 
reference  to  the  requirement  of 
preappHcation  citizen  comments  and 
alternative  project  proposals.  It  is  the 
agencies  that  are  charged  with 
monitoring  fair  housing  matters,  the 
commenters  argued,  not  citizens.  T^us. 
if  the  proposed  provision  remains,  it 
could  result  in  citizens"  and 
organizations'  dictating  to  agencies 
about  the  structure  and  development  of 
their  fair  housing  programs. 

In  the  Department's  view,  citizen 
participation  in  the  development  of  a 
fair  housing  program  would  be 
beneficial  to  all.  However,  the 
Department  is  mindful  also  that 
agencies  with  expert  knowledge  and 
relevant  experience  should  be 
instmmenlal  in  designing  the  programs 
ihdt  they  have  ultimate  responsibihty 
for  enforcing.  To  achieve  these  two 
complementary  goals,  the  rule  has  been 
revised  by  removing  the  last  sentence  in 
proposed  §111. m(a],  and  substituting 
the  following  langu.'igf:  "Eligible 
agencies  must,  upon  request  by  a 
responsible  party,  make  available  a 
copy  of  the  application  submission." 

A  new  paragraph  (e)(3)  is  added  in 
5 111.111  to  state  that  an  applicant  for 
incentive  funds  must  certify,  on  the 
basis  of  the  supporting  documentation 
submitted,  that  the  agency  qualifies  for 
incentive  funds  because  a  minim'm 
percentage  of  funds  spent  by  the  agency 
for  fair  hoiising  activities  in  the  agency's 
most  recently  concluded  fiscal  year  was 
from  nan  Federal  sources.  Also  in 
§  111.111,  paragraph  (f)(2)  has  been 
revised  to  include  language  that  more 
clearly  spells  out  current  practice  with 
respect  to  the  awarding  of  fu.ads. 

Additional  etigibility  criteria 

.\  comment  suggested  that  since  the 
rule  did  not  specify,  in  proposed 
§  111.113(aJ(l).  "a  stated  number  of  dual- 
filed  complaints,"  and  since,  in  the 
commenter  8  view,  it  would  be 
inappropriate  to  do  so  in  a  NOFA.  HUD 
should  publish  a  proposed  rule  setting 
forth  the  minimum  number  of  complaints 
Ihdt  would  be  acceptable.  Another 
commenter  recommended  that  both 
received  aad  mitiiited  complaints  be 
accepted  and  countf  d  towards  a 
minimum  number  of  ten  cases  that,  m 
the  commenters  view,  would  be 


necessary  for  an  agency  to  qualify  for 
funding  ander  fllLliafaHlj.  Proposed 
S  111.113{aXl)  provided  that: 

(a)  In  addition  to  the  criteria  set  forth 
in  5111107,  applicants  for  incentive 
funds  must  demonstrate  that  they  have, 
during  a  12  consecutive  month  period 
designated  by  HUD  m  the  NOFA— 

(1)  Processed  a  stated  minimum 
number  of  dual-filed  complahits.  The 
number  of  complaints  (which  will  be 
based  on  separate  minimums  for  States 
and  for  localities)  will  be  set  forth  in  the 
NOFA.  To  be  considered  a  processed 
complaint,  a  complaint  must  have  been 
filed  in  accordance  with  24  CFR  105,15- 
105.17  and  accepted  for  closure  by  the 
Regional  Office; 

HUD  does  not  believe  that  the 
absence  of  a  stated  minimum  in  the 
proposed  rule  requires  publication  of 
another  proposed  rule  announcing  the 
minimum.  The  proposed  rule  clearly 
gave  notice  that  agencies  would  have  to 
process  a  minimum,  though  unstated, 
number  of  complaints.  Since  agencies 
vrere  80  informed,  they  were  thus  free  to 
comment  on,  or  suggest  (as  one 
commenter  didj  a  figure  that  they 
believed  should  be  an  acceptable 
minimum.  Only  one  commenter  chose  to 
do  so,  and  its  suggestion  was  limited  to 
a  minimum  for  local  agencies  only,  nol 
for  State  agencies.  More  importantly, 
while  the  Department  would  have 
considered  any  suggested  minimums, 
the  Department  would  not  have  bound 
itself  to  accept  any.  because  the  task  of 
setting  a  minimum  in  this  regard  is  one 
that  is  fully  committed  to  this 
Department's  discretion  in  its  position 
as  administrator  of  the  FHAP. 

There  is  a  further  reason  not  to 
include  a  stated  minimum  in  this  rule. 
HUD's  experience  is  that  there  is  wide 
fluctuation  from  year  to  year  in  the 
number  of  dual-filed  complaints 
processed.  Consequenfly.  HUD  believes 
that  the  minimum  number  of  dual-filed 
complaints  should  not  be  fixed  in  a 
regulation,  thus  eliminating  the  costly 
requirement  of  annually  revising  the 
regulation  to  accommodate  the  changing 
minimums.  The  annual  minimum  will  be 
discussed  with  all  fair  housing  agencies 
at  the  annual  FHAP  policy  conference, 
and  HUD's  detenninatian  will  be  based 
on  the  amount  of  funds  appropriated. 
The  announcement  of  the  minimum  will 
be  made  in  the  NOFA. 

Both  received  and  initiated 
complaints  may  count  towards  the 
minimum  if  they  otherwise  meet  the 
processing  requirements  of  the  rule.  The 
final  rule  wiU  continue  to  count  only 
"processed  complaints"  because  support 
of  the  complaint  processing  activities  of 
State  and  local  agencies  is  the  primary 


purpose  of  the  FHAP.  Receipt  of  a 
complaint  does  not  mean  that 
processing  will  occur.  In  fact,  some 
received  complaints  are  waived  to  HUD 
for  HUD  processing. 

HUD  is  suspending  application  of 
paragraphs  (a)(2)  and  (a)(3)  in  §111.113 
during  the  first  year  of  effectiveness  of 
this  rule — that  is,  otherwise  eligible 
applicants  for  incentive  funds  will  not 
have  to  comply  with  these  provisions 
during  the  first  year  of  this  rule's 
implementation.  This  action  is  being 
taken  as  a  transitional  move  to  allow 
both  the  Regional  Offices  and  fair 
housing  agencies  time  to  adjust  to  these 
new  requirements,  and  to  ensure  that  all 
Regional  Offices  apply  the  same  criteria 
in  evaluating  agencies'  performance 
with  respect  to  these  provisions. 


Miscellaneous 

New  language  in  §111. 107(a)  now 
states  that  agencies  entering  into 
agreements  with  HUD  as  interim 
agencies  after  the  enactment  of  the  Fair 
Housing  .Amendments  Act  of  1988  are 
eligible  for  capacity  building  funds  only. 
As  revised.  §  111.107(a)  now  conforms  to 
§  115.11.  as  amended  by  the  final  rule 
implementing  the  Fair  Housing 
Amendments  Act  of  1980  published  on 
January  23,  1989  (54  FR  3232,  3316). 
Section  115.11  provides,  among  other 
things,  thcTt  "In  no  event  sh.ill  this  period 
(;.f.,  the  period  dfsignatir.g  an  agency  as 
an  "interim  agency"  for  the  referral  of 
housing  discrimination  complaints] 
extend  more  than  two  years  beyond  the 
date  of  entry  into  the  agreement  for 


interim  referrals  or  other  utilization  of 
services." 

Paragraph  (b)  of  proposed  5111,115 
has  been  removed  in  this  final  rule 
because,  in  the  Department's  view,  it 
was  Inn  prescriptive. 

Other  matters 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  Control  Number  2529- 
0005.  Sections  111.105. 111.107, 111.111. 
111.117.  and  111,123  of  this  rule  have 
been  determined  by  the  Department  to 
contain  collection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


Tabuumion  of  Annual  Reporting  Burden 
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Descnption  ot  intofmation  collection 

Section  of  24  CFR  Part  ill 
affected 

1 

Number  of 

Number  of 
responses 

respondents 

Total  annual 
responses 

Hours  per 
roapoHM 

Tom 
hour* 

Application  submission  (2529-0005) 

Coopefalive  agreement  voucher  suDmrssion  and  narrattve 
(2529-0005) 

Recordkeeping  for  reports  (2529-0005) „. 

111.105(a),    (bMD,    (b)<2).    and 

(b)(3).  111.107;  111.111. 
111.117(b)(1),          111.117(b)(2). 

111.117(b)(3),                     and 
111.117(b)(4) 
111.117(c)  and  111.123 

70 
120 

70 

1 
4 

NA 

70 
480 

1 

38 

4 

8 

^680 

1.920 

560 
5.140 

Total  annual  burden 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Pari  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development.  Room 
10276.  451  Seventh  Street.  SVV  . 
Washington,  DC  20410, 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
pri'ductivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 

markets. 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulator],'  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  the  award  of  Federal  funds 
to  State  and  local  government  fair 
housing  agencies;  it  does  not  impose  any 
economic  burdens  on  small  entities. 

Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
the  Family,  has  determined  that  this  rule 
will  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  therefore,  is  not  subject  to  review 
under  the  Order.  The  rule  implements  a 
statutory  provision  that  is  intended  to 
promote  cooperation  between  the 
Federal  government  and  State  and  local 
fair  housing  enforcement  agencies  in 
their  attempt  to  eliminate  unlawful 
discriminatory  housing  practices;  any 
effect  on  families  thus  would  be  a 
salutary  one. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 


Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 
Thus  rule  is  intended  to  promote  a 
cooperative  effort  between  the  Federal 
government  and  State  and  local 
governments  with  respect  to  eliminating 
discrimination  in  housing.  The  Federal 
government  will  provide  financial 
assistance,  and  cooperation  is  voluntary 
on  the  part  of  State  and  local 
governments,  but  such  cooperation  will 
not  result  in  diminution  of  the  sovereign 
powers  of  cooperating  States  and  their 
political  subdivisions. 

This  rule  is  listed  as  Item  No.  1007  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  24. 19«9 
(54  FR  16708. 16738)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.401 
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List  of  SoHecta  in  24  CFR  Part  111 

Fair  housing:  Cooperative  agreements 
Grant  programs:  housing  and  community 
development. 

Accordingly,  the  Department  revises 
24  CFR  Part  111  to  read  as  follows: 

PART  1 1 1-^AIR  HOUSING 
ASSISTANCE  PfWGAAM 

Sec 

imoi     Definitions. 

m  103    Purpose 

m  T05    pending 

m  W7     i^fency  threshold  eli^i%i!rty  rrrtena 

ni  108    Profr«m  •drmnistrahon 

111.111     Application  far  pa  rtiapatiofi  in  the 

FHAP 
111  113    Additional  agency  eUgibiiity  cnterid 

for  tha  incentive  component 
111.115    Sigible  activities  under  the  capacity 

building  and  incentive  components. 
111117    Standards  for  annual  proRtam 

review 
111119    Uncommitted  funds. 
Ill  121     Reporting  and  rccordkeepins 

requiremaBtn. 
111123    CorrectTve  and  remedial  t)' 'on 

AMtkoiUy.  Fair  Housing  Act  (42  V.5JZ 

360O-20t  Sec.  7(d).  Deparlmpnt  of  Housing 
and  Urban  Development  Act  (42  Li  S.C 

asi5(d)l, 

§111.101     Dcfinitlonc. 

A»  used  in  this  Part,  the  foQowing 
terms  liave  the  meaning  indicated: 

"Agency"  means  a  State  or  local  fair 
housing  enforcement  agency  which  is 
certified  (or  considered  to  be  cerlified) 
as  a  substantially  equrvalent  agency 
under  24  CFR  Part  115  (including  any 
agency  which  t«  a  party  to  an  agreemen' 
for  mterim  referrals  under  %  115,11 ) 
"Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

Capacity  building  agency"  means  an 
agency  that  is  in  its  first  or  second  year 
of  participation  in  the  FHAP 

"Capacity  building  ftitids"  are  funds 
that  HUD  will  provide  to  an  agency 
during  tiie  agency's  first  t^'O  years  of 
participation  m  the  FHAP  to  support 
development  or  enhancement  of  the 
agency's  fair  housing  enforcement 
program.  mcJuding  the  agenc>  s 
complaint  processing,  training,  teriinicdl 
assistance,  complaint  manitonng  and 
reporting  systems,  and  educutiunai  and 
outreach  activities. 

"Complaint  processing  funds"  means 
funds  provided  to  an  agency  to  support 
the  processing  of  housing  discrimination 
complaints. 

"Contributions  agency"  menns  an 
agency  that  has  previously  received 
capacity  building  awards  for  two  years. 

"Dual-filed  complaint '  means  a 
complaint  that  has  been  filed  with  both 
HUD  and  an  agency 


"FHAP"  means  the  Fair  Fiousing 

.•\ssistance  Program 

"HUD"  means  the  I'S  Department  of 
H^^usmg  and  Urban  Development, 

Incentive  funds"  are  f'^ds  awarded 
an  agency  by  HITD  ba.sed  on  the 
population  of  the  jurisdiction  served  by 
the  agency 

"NOFA"  means  Notice  of  Funding 
Availability 

§111.103     PurpoM. 

The  purpose  of  the  Fair  llou.sing 
Assistance  Program  fFHAP)  is  to 
provide  assistance  to  State  and  local 
fair  Kousmg  enforcement  agencies.  This 
assistance  ts  d(*sTgne<!  to  provide 
support  for  coraplami  processing. 
trairong,  technical  assistance,  data  and 
information  systems,  and  other  fair 
housing  proiects.  The  intent  nf  the 
program  is  to  build  a  coordinated 
intergovernmental  enforcement  effort  to 
further  fair  housing,  and  1o  encourage 
States  and  localities  to  assum.e  a  greater 
share  of  the  responsibility  for 
admiinistering  their  fair  housing  laws. 

§111.105    Funding. 

For  purpose's  of  funding  untier  this 
Part.  HUD  separates  all  eligible  agencies 
into  two  categories —  capacity  budding 
agencies"  and    contributions  agencies" 
(see  §  111.101),  Funding  levels  may  be 
subject  to  modification  in  succeeding 
fiscal  years  to  reflect  variations  in 
:innual  appropriations  for  the  FHAP. 
Funding  levels  will  be  announced  by 
NOF.As  published  in  the  Federal 
Register. 

(aj  Funding  of  capacity  building 
agencies.  Capacity  building  agencies  are 
eligible  to  receive  capacity  building 
funds  only.  HUD  will  give  a  fixed 
amount  of  these  funds,  during  the  first 
two  years  of  an  agency  s  participation  in 
the  FH.AP,  to  all  capacity  building 
agencies  that  submit  an  acceptable 
application.  The  application  must 
demonstrate,  in  HUD's  determination. 
thai  the  agency  has  (or  will  receive]  a 
sufficient  volume  of  complaint  activity 
to  lustify  HUD's  provision  of  funds  for 
complaint  processing  activities.  The 
application  must  state  the  objectives 
and  activities  to  be  carried  out  by  the 
applicant  which  must  include 
participation  in  HLT) -.sponsored 
training,  complaint  monitoring  and 
reporting  systems  (CMRS),  case 
processing,  and  any  other  fair  housing 
activities  proposed  by  the  applicant.  All 
activities  must  address  or  have  ultimate 
relevance  to  matters  affecting  fair 
housing  which  are  cognizable  under  the 
Fair  Housing  Act  (42  U.S.C.  3600-20), 
Agencies  having  current  requisite  CMRS 
capability,  as  set  forth  in  the  request  for 
application,  may  meet  the  CMRS 


requiren^ent  by  describing  this 
capability. 

[b]  Funding  of  contributions  agencies. 
Contributions  agencies  are  eligible  to 
receive  training  funds,  complaint 
processing  funds,  and  incentive  funds, 

(1)  Training  funds.  All  contributions 
agencies  will  receive  the  same  amount 
of  financial  support  for  HUD-sponsored 
or  HUD-approved  fair  housing  training, 
subject  to  participatjon  by  a  required 
number  of  persons  in  such  training. 

(2)  Complaint  processing  funds. 
Contributions  agencies  will  receiv 
support  for  complaint  processing  based 
solely  on  the  number  of  dual-filed 
housing  discrimination  complaints 
actually  processed  by  an  agency.  The 
agency's  prior  year  complaint 
processing  performance  will  be  used  in 
determining  the  total  amount  of  funding 
for  the  agency,  in  accordance  with 
specific  unit  reimbuirsement  levels  to  be 
determined  administratively  by  HUD. 
For  purposes  of  FHAP  Fiscal  Year  1989 
funding,  the  level  of  an  agency's 
complaint  processing  will  be  determined 
by  reference  to  the  number  of  dual-filed 
complaints  processed  by  the  agency  in 
the  best  12  consecutive  months  during 
an  18-month  period  designated  by  HUD. 
Thereafter,  the  level  of  complaints  will 
be  determined  by  the  number  of  dual- 
filed  complaints  processed  by  the 
agency  during  HUT3"s  previous  fiscal 
year. 

(3)  Incentive  funds.  A  contributions 
agency  that  meets  the  additional  criteria 
for  incentive  funds  set  forth  in  §  111.113 
may  apply  annually  ftjr  incentive  funds, 
describing  those  projects  that  would 
benefit  their  jarisdiction.  The  amount  of 
funds  awarded  to  an  agency  will  be 
based  on  the  population  of  the 
jurisdiction  served  by  the  agency,  and 
on  the  projects  proposed  and  the  cost  of 
implementing  those  projects.  (HUD  will 
use  the  most  recent  available  U.S. 
census  data  to  determine  a  jurisdiction's 
population.) 

(Approved  by  0MB  under  Control  .So. 
2-529-0005) 

§  1 1 1.107    Agency  «hr»sl«old  e«giWI»ty 
criteria. 

To  be  eligible  to  participate  m  the 
FHAP,  an  agency  first  must  meet  the 
following  criteria: 

(a)  The  State  or  local  fair  housing  law 
administered  by  the  agency  must  have 
been  recognized  (and  such  recognition 
must  continue  to  be  outstanding)  as 
providing  rights  and  remedies  that  are 
substantially  equivalent  to  those 
pro\ided  by  Title  VTIl  of  the  Civil  Rights 
Act  of  1968,  as  implemented  by  24  CFR 
11,5.6  (or.  as  implemented  by  24  CFR 
115,4.  as  in  effect  before  October  8. 
1984],  or  the  Department  must  have 


entered  into  an  agreement  regarding 
interim  referrals  of  complaints  to  an 
agency  or  other  utilization  of  the 
services  of  such  agency  as  described  m 
24  CFR  115.11,  before  September  13. 
1988,  the  date  of  enactment  of  the  Fair 
I  lousing  Amendments  Act  of  1988. 
(."Kgencies  that  enter  into  agreements 
with  the  Department  as  interim  agencies 
for  the  referral  of  complaints  or  other 
utilization  of  services  subsequent  to  the 
enactment  of  the  Fair  Housing 
Am.endments  Act  of  1988  (Pub.  L  100- 
430,  approved  September  13,  1988)  are 
eligible  for  capacity  building  funds 
only.) 

(b)  The  agency  must  have  executed  a 
written  Memorandum  of  Understanding 
with  the  Department  which,  at  a 
minimum,  describes  the  working 
relationship  to  be  in  force  between  the 
agency  and  the  Department.  An 
agreement  in  accordance  with  24  CFR 
115.11  may  constitute  such  a 
Memorandum  of  Understanding. 

(c)  The  agency  must  demonstrate  to 
HUD  procedures  acceptable  for 
cooperating  with  other  FHAP-funded 
agencies  having  concurrent  jurisdiction; 

(d)  The  agency  must  not  unilaterally 
reduce  the  level  of  financial  resources 
currently  committed  to  fair  housing 
complaint  processing.  Budget  and  staff 
reductions  occasioned  by  legislative 
action  outside  the  control  of  the  agency 
will  not,  alone,  result  in  a  determination 
of  ineligibility.  However.  HUD  will  take 
such  actions  into  consideration  in 
assessing  the  ongoing  viability  of  an 
agency's  fair  housing  program, 

(e)  The  agency  must  participate  in 
training  sponsored  by  HUD  and 
designed  in  consultation  with  HUD  stuff 
and  agency  representatives  to  provide 
uniform  skills  and  technical  knowledge. 

{.\pproved  by  0MB  under  Control  No. 
2.^29-0005) 

§  1 1 1.109    Program  administration. 

(a)  The  FHAP  will  be  administered  by 
the  Office  of  the  Assistant  Secreta--^  for 
Fair  Housing  and  Equal  Opportunity. 

(b)  Notices  of  Funding  Availability 
(NOFAs)  under  this  program  will  be 
published  in  the  Federal  Regi»<ter.  Such 
notices  will  announce,  among  other 
things,  methods  to  determine  the  level  of 
funds  available  for  capacity  building. 
complaint  processing,  training  and 
incentive  purposes. 

(c)  All  agencies  that  receive  support 
under  this  program  must  conform  to 
reporting  and  record  maintenance 
requirements  determined  appropriate  by 
the  Assistant  Secretary.  Procedures  for 
monitoring  funding  instruments  will  be 
established  by  the  Assistant  Secretary. 
Funding  instruments  will  include  terms 
under  which  HUD  may  recapture  funds 
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where  agencies  fail  to  report,  to 
maintain  appropriate  records,  or  to 
abide  by  other  terms  and  conditions 
included  in  the  agree.mer.t  or  contract. 

(d)  All  State  and  lochl  agencies  that 
receive  financial  assistance  under  the 
Fair  Housing  Assistance  Program  must 
conduct  audits  in  accordance  with  24 
CFR  Part  44.  The  financial  management 
systems  used  by  recipients  must  provide 
for  audits  in  iiccordam  e  wilh  O.MB 
Circular  A-126— Audits  of  Sliile  and 
local  governments  (Copies  of  OMD 
Circular  A-128  are  available  from  EOP. 
Publications,  NEOB,  Room  2200,  726 
Jackson  Place.  \W.  V.'ash'nj^lon.  DC 
20503. 

(e)  Agencies  receiving  support 
(financial  assistance  in  the  form  of 
grants  or  cooperative  agreements)  under 
this  program  shall  comply  with 
requirements  and  slandHrds  contained 
in  24  CFR  Pa.l  B5 

§111.111     Application  for  participationl.-i 
the  FHAP. 

(a)  General.  Complete  information  on 
all  application  requirements  will  be 
included  in  the  NOFAs  published  in  the 
Federal  Register  Application  kits  will 
be  available  from  the  designated  HUD 
Office  upon  request  at  the  time  of 
publication  of  the  NOFA.  Citizens  and 
organizations  wishing  to  participate  in 
the  development  of  propo.sals  for 
incentive  funds  should  contact  the 
sulisiantially  equivalent  fair  housing 
enforcement  agency  in  their  jurisdiction. 
The  fair  housing  enforcement  agency 
must  provide,  upon  request,  information 
regaiding  its  intention  to  apply  for 
funds,  proposed  u«e  of  these  funds,  and 
any  deadline  for  submission  of 
comments.  Eligible  agencies  must,  upon 
request  by  a  responsible  party,  make 
available  a  copy  of  the  submitted 
funding  application. 

(b)  Statement  of  intent  to  apply  for 
incentive  funds.  In  order  that  the 
Department  may  be  able  to  determine 
an  appropriate  formula  for  incentive 
funds  before  issuance  of  a  NOFA,  HUD 
m^y  request  administratively  that 
contnbiitions  agencies  submit,  by  a  date 
certain,  a  statement  of  intent  to  apply 
f'lr  incentive  funds,  along  with  a  copy  of 
the  agency's  fair  housing  budget  from 
the  previous  fiscal  year.  (Agencies  that 
f.iil  to  make  a  timely  submission  may  be 
denied  incentive  fimds.  A  statement  of 
intent  will  not  be  required  from  agencies 
that  are  not  eligible  for,  or  that  elect  not 
to  receive,  incentive  funds,) 

(c)  Cunlents  of  application.  Each 
Hgencv  must  submit  an  application  in 
narrative  form  signed  by  the  head  of  its 
fair  housing  agency  (or  his  or  her 
designee).  The  application  must 
include — 


(1)  A  description  of  the  applicant 
agency's  proposed  activities  and 
objectives; 

(2)  A  schedule  for  completion  and 
estimated  cost  of  each  proposed 
activity; 

(3)  Any  additional  information  that 
may  be  requested  in  the  NOFA  for  the 
FHAP  published  in  the  Federal  Register. 

(4)  For  all  capacity  building 
applicants,  information  to  justify  the 
amount  of  funds  requested,  including  the 
need  for  activities  proposed  and  the 
number  of  fair  housing  complaints 
processed  during  the  previous  fiscal 
year;  and 

(5)  for  all  applicants  for  incentive 
funds,  data  fiiam  the  most  recently 
concluded  fiscal  year  showing  the 
amount  of  funds  spent  on  the  applicant's 
fair  housing  program  and  the  amount 
spent  from  non-Federal  sources. 

(d)  Deadline  for  submission  of 
applications.  After  receipt  of  the 
Department's  appropriation  for  the 
FHAP,  HUD  will  publish  a  NOFA  in  the 
Federal  Register,  establishing  a  deadline 
for  submission  of  apphcations.  This 
deadline  ordinarily  will  be  45  days  after 
publication  of  the  NOFA. 

(e)  Certifications.  The  applicant  must 
certify  that: 

(1)  The  submission  of  the  application 
is  authorized  under  State  or  local  law 
(as  applicable),  and  the  applicant 
possesses  the  legal  authority  to  carry 
out  the  activities  proposed  in  the 
application. 

(2)  The  agency  will  adhere  to  a 
written  agreement  (Memorandum  of 
Understanding  or  Interim  Agreement) 
governing  all  fair  housing  referral 
activity  and  complaint  processing 
between  the  agency  and  the  appropriate 
HUD  Regional  Office. 

(3)  An  applicant  for  incentive  funds 
also  must  certify,  on  the  basis  of  the 
supporting  dociunenlation  submitted, 
that  the  agency  qualifies  for  incentive 
funds  because  a  minimum  percentage  of 
funds  spent  by  the  agency  for  fair 
housing  activities  in  the  agency's  most 
recently  concluded  fiscal  year  was  from 
non-Federal  sources.  (Agencies  that 
spend  less  than  this  minimum 
percentage  of  non-Federal  money  for 
fair  housing  activities  will  not  qualify  for 
incentive  funds.  The  minimum 
percentage  of  expenditures  that  must  be 
from  non-Federal  sources  vrill  be  set 
forth  in  the  NOFA.) 

(f)  Review  of  application.  (1)  An 
application  for  funding  will  be 
considered  approved  as  of  the  date  of 
HUD's  written  offer  to  the  applicant  to 
enter  into  a  Cooperative  Agreement. 
HUD  and  the  State  or  local  government 
agency  will  execute  a  Cooperative 
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Agreement  with  respect  to  the  funding. 
The  award  will  be  obligated  when  the 
Cooperative  Agreement  Officer  in  HUD 
has  signed  the  Cooperative  Agreement 

(2)  With  respect  to  applications  for 
funding  that  the  responsible  HUD 
Regional  Office  has  found  to  contain 
deficiencies,  the  Regional  Office  vvill 
notify  the  applicant  in  writing  of  the 
deficiencies  found.  The  applicant  must. 
within  20  days  from  receipt  of 
notification  from  the  Regionjl  Office. 
correct  the  deficiency  or  supply  the 
additional  information  that  the  Regional 
Office  requests.  HUD  may  consider  an 
applicant's  failure  to  respond 
appropriatsly  within  the  20-day  period 
as  an  abandonment  of  the  application. 

(3)  If  the  applicant  is  notified  by  the 
Regional  Office  that,  notwithstanding  its 
attempt  to  correct  the  deficiency  or 
supply  the  requested  information,  the 
applicant  has  failed  to  do  so  in  the 
determination  of  the  Regional  Office  the 
applicant  may  appeal  this  dptermination 
to  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

(4)  The  Assistant  Secretary  may 
reverse  the  determination  of  the 
Regional  Office  and  approve  the 
application  unless  the  Assistant 
Secretary  makes  one  or  more  of  'he 
following  determinations; 

(i)  The  application  proposes  ineligible 
activities,  or  is  otherwise  definent  (see 
;  111.115); 

(ii)  The  application  was  not  received 
within  the  time  period  established  bv 
the  NOFA; 

(iii)  The  application  does  not  include 
all  the  information  required  by  the 
NOFA  or  application  kit;  or 

(iv)  The  application  does  not  con'din 
evidence  or  information  sufficient  to 
support  the  proposed  activties 
(Approved  bv  0MB  under  Con'rol  \o. 
2529-00051 

§111.113    Addttionai  agency  tHgibility 
cHt«fta  for  th«  lnc«frtW«  componaot. 

(a)  In  addition  to  the  criteria  set  forth 
in  \  111.107.  an  applicant  for  incentive 
funds  must  have,  during  a  12- 
consecutive-month  period  designated  bv 
HUD  in  the  NOFA— 

(1)  Processed  a  sta'ed  mini.-n.m 
number  of  dual  filed  complaints.  The 
number  of  complaints  (which  will  be 
based  on  separate  minimums  for  States 
and  for  localities)  will  be  set  forth  in  the 
NOFA.  To  be  considered  a  processed 
complaint,  a  complaint  r:;ust  be 
cognizable  under  the  Fair  Housing  .Act 
(42  U.S.C  3600-20)  and  accepted  b\  the 
Regional  Office  as  meeting  the 
processing  requirements  under  the 
Cooperative  Agreement 

(2)  Performed  satisfactorily  in  the 
timely  submission  of  vouchers  (except 


that  this  provision  wil!  not  be 
implemented  in  FY  1989), 

(3)  Completed  administrative 
processing  of  complaints  in  a  timely 
manner  (except  that  this  provision  will 
not  be  im.plemented  in  Vy  1989|; 

(4)  engaged  in  comprehensive  and 
thorough  investigative  activities  relative 
to  complaints  dual-filed  with  HUD;  and 

(5)  Spent  (as  certified  by  the  head  of 
the  agency)  during  the  agency's  m.ost 
recently  concluded  fiscal  year  a  certain 
percentage  of  funds  other  than  Federal 
funds  in  support  of  fair  housing 
activities.  This  percentage  must  be  no 
less  than  the  minimum  percentage,  as 
determined  by  HUD  and  set  forth  in  the 
NOF.A.  of  all  funds  expended  by  the 
applicant  for  fair  housing  activities. 
For  purposes  of  paragraph  (a)(2).  a 
voucher  is  not  submitted  "timely"  if  it  is 
received  :n  the  Regional  Office,  as 
evidenced  by  the  date  stamped  thereon, 
after  close  of  business  of  the  fifteenth 
day  after  the  date  stipulated  in  the 
funding  instrument  for  a  recipient's 
submission  of  the  voucher. 

(b)  Satisfaction  of  the  criteria 
specified  in  paragraph  (a)  of  this  section 
will  be  determined  by  HUU  based  on  its 
annual  evaluation  under  Part  115  of  this 
title  and  through  monitoring  under 
FHAP  cooperative  agreements  in  effect 
during  the  12-month  period  designated 
hv  HUD. 

§111.115    Eligible  acllvltles  under  ttie 
capacity  building  and  Incentive 
components. 

(a)  The  primary  purpose  of  capacity 
building  and  incentive  funds  is  to 
support  activities  that  produce 
increased  awareness  of  fair  housing 
rights  and  remedies.  All  activities 
proposed  for  funding  must  address,  or 
have  ultimate  relevance  to,  matters 
affecting  fair  housing  which  are 
cognizable  under  the  Fair  Housing  Act 
(Title  VUI  of  the  Civil  Rights  Act  of  1968. 
as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  42  U.S.C. 
jfiO(>-20).  These  activities  include,  but 
are  not  limited  to.  the  following; 

(1)  Activities  designed  to  develop  and 
implement  outreach  efforts  to  heighten 
public  awareness  of  all  forms  of  housing 
discrimination  prohibited  under  the  Fair 
Housing  Act  and  of  fair  housing  rights 
and  responsibilities. 

(2)  Activities  designed  to  create, 
modify,  or  improve  local,  regional,  or 
national  information  systems  concerned 
with  fair  housing  matters. 

(3)  Activities  designed  to  improve  an 
agency's  capability  to  ensure  fair 
housing  through  new  or  redirected 
approaches  to  the  agency's  internal 
structure  or  compliance  techniques. 


(4)  Activities  to  develop  and  conduct 
a  testing  and  auditing  program  for 
specific  protected  classes  or  special 
market  areas  for  fair  housing 
enforcement  or  litigation. 

(5)  Activities  designed  to  identify  new 
or  subtle  practices  of  housing 
discrimination  and  to  implement 
programs  to  eliminate  such  practices. 

(6)  Activities  designed  to  address 
violence  and  intimidation  related  to 
equal  housing  opportunity.  These 
activities  may  include  education, 
technical  assistance,  or  the  development 
of  programs  for  prevention  and 
response, 

(7)  Activities  designed  to  coordinate 
fair  housing  enforcement  efforts  of 
government  enforcement  agencies  with 
various  community  resources  which 
have  an  impact  on  the  prevention  or 
elimination  of  discriminatory  housing 
practices. 

(8)  Technical  assistance  activities  to 
enable  agencies  to  work  with  private 
fair  housing  groups,  educational 
institutions,  the  real  estate  industry,  and 
other  private  and  governmental  entities 
to  eliminate  or  prevent  housing 
discrimination. 

(9)  Activities  to  provide  services  to 
aggrieved  individuals,  consistent  with 
rights  and  remedies  under  applicable 
Federal,  State,  and  local  laws  and 
ordinances  prohibiting  discrimination  in 
housing. 

(10)  Affirmative  marketing  activities 
to  inform  persons  of  housing 
opportunities  with  respect  to 
government-assisted  housing  and  the 
private  housing  market. 

(11)  Activities  designed  to  improve 
investigations  of  systemic 
discrimination  for  further  processing  by 
State  and  local  agencies,  HUD.  or  the 
Department  of  Justice. 

(12)  Fair  housing  training  for 
enforcement  agency  staff 

(13)  Activities  designed  to  create, 
modify,  or  improve  an  agency's 
complaint  information  and  monitoring 
capacity,  to  make  its  system  compatible 
with  HUD's  for  internal  monitoring  of 
fair  housing  complaint  activity, 

§111.117    Standards  for  annual  program 
review. 

(a)  HUD  will  conduct  an  annual 
review  of  a  recipient's  performance  in 
carrying  out  the  funded  activities 
proposed  in  its  incentive  or  capacity 
building  application.  HUD  will  rely 
primarily  on  inform.ation  obtained  from 
the  recipient's  records  and  reports, 
findings  from  on-site  monitoring,  audit 
reports,  and  information  generated  from 
the  requirements  for  the  disbursement  of 
funds  for  the  FHAP,  HUD  also  may 


consider  relevant  information  pertaining 
to  a  recipient's  performance  gained  from 
other  sources,  including  final  court 
decisions,  interested  organizations  and 
citizens'  comments,  and  evaluation  or 
research  studies.  (HUD  will  give  a 
recipient  the  opportunity  to  respond 
before  considering  negative  comments 
from  citizens  and  organizations.) 

(b)  The  annual  review  will  examine 
whether  the  recipient — 

(1)  Has  carried  out  its  activities  in  a 
timely  manner,  including  the 
expenditure  of  funds  allocated  for 
activities,  as  proposed  in  the 
application; 

(2)  Has  a  continuing  capacity  to  carry 
out  its  activities  in  a  timely  manner 

(3)  Has  met  the  objectives  that  the 
proposed  activities  were  designed  to 
address,  as  set  forth  in  the  application, 
and 

(4)  Has  complied  with  all 
certifications  and  assurances  required 
by  HUD. 

(c)  A  program  performance  review  is 
required  in  addition  to  the  assessment 
provided  for  under  Part  115  of  this  title 
for  continued  substantial  equivalency. 

(Approved  by  OMB  under  Control  No 
252&-00051 

§111.119    Uncommitted  funds. 

FHAP  funds  may  become  available 
following  the  initial  round  of  funding 
after  publication  of  a  NOFA,  as  a  result 
of  agency  failures  to  submit  timely 
applications.  HUD  may  award  these 
funds  to  an  agency  which  received 
certification  after  a  HUD-prescribed 
deadline,  or  to  an  agency  that  was 
determined  to  be  ineligible  for  incentive 
funds  at  the  time  of  application  but  thdt 
subsequently  demonstrated  its 
eligibility. 

§  1 1 1.121     Reporting  and  recordkeeping 
requirements. 

(a)  Reports  to  HUD.  Recipients  shall 
report  on  their  activities  and 
expenditures  in  such  format  and  at  such 


times  as  the  Assistant  Secretary  may 
prescribe.  In  addition  to  periodic  reports 
regarding  complaint  processing  and 
training  activities,  agencies  receiving 
capacity  building  funds  or  incentive 
funds  must  report  on  the  progress  and 
results  of  activities  funded  in  whole  or 
in  part  under  these  FHAP  components. 
Such  reporting  requirements  will  be 
incorporated  in  each  Cooperntsve 
Agreement  or  contract. 

(b)  Rpcords  to  be  maintained.  Each 
recipient  shall  maintain  records 
specified  by  the  Assistant  Secretary  thai 
clearly  document  its  performance  under 
the  award.  The  Assistant  Secretary  will 
issue  administrative  instructions 
prescribing  the  form  of  these  records 
and  the  specific  elements  necessary  to 
document  performance. 

(c)  Public  disclosure  of  records  and 
documents.  Recipients  must  provide  for 
full  and  timely  disclosure  of  records  and 
documents  relating  to  their  FHAP 
activities,  consistent  with  applicable 
Federal.  State,  and  local  laws  regarding 
personal  privacy  and  obligations  of 
confidentiality.  Documents  relevant  to  a 
recipient  s  program  must  be  made 
available  at  the  recipient's  office  during 
norma!  working  hours  for  public  reivew 
upon  request,  except  that  documents 
with  respect  to  on-going  fair  housing 
complaint  investigations  will  be  exempt 
from  public  review.  The  Secretary,  the 
Inspector  General  of  HUU.  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  all 
hooks,  accounts,  reports,  files,  and  other 
papers  of  recipients  with  respect  to 
F>1AP  payments  for  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

§  111.123    Corrective  and  remedial  action 

(a)  If  HUU  nidkes  a  preiimiodry 
determination  that  a  recipient  has  not 
met  the  program  review  standards  set 
forth  in  5  111117,  the  recipient  will  be 
given  notice  of  this  determination  and 
an  opportunity  to  show  that  it  has  done 


so,  within  the  time  prescribed  by  HUD 
and  on  the  basis  of  demonstrable  facts 
and  data. 

(b)  If  a  recipient  fails  to  demonstrate 
to  HUD's  satisfaction  that  it  has  met 
program  review  standards,  HUD  will 
request  the  recipient  to  submit  and 
comply  with  proposals  for  action  to 
correct,  mitigate,  or  prevent 
performance  deficiencies,  including: 

(1)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
fair  housing  activities; 

(2)  Establishing  and  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
remedial  actions; 

(3)  Canceling  or  revising  activities 
likely  to  be  a^ected  by  a  performance 
deficiency  before  expending  amounts  for 
the  activities; 

(4)  Redistributing  FHAP  awards  that 
have  not  yet  been  expended  to  other 
eligible  activities;  and 

(5)  Suspending  disbursement  of 
program  amounts  for  affected  activities 
for  a  period  of  not  more  than  60  days. 

(c)  HUD  may  condition  the  use  of 
FHAP  award  amounts  with  respect  to  an 
agency's  succeeding  fiscal  year's 
allocation  on  the  satisfactory 
completion  by  a  recipient  of  appropriate 
corrective  action.  When  the  use  of  funds 
is  so  conditioned,  HUD  will  specify  the 
deficiency,  the  required  corrective 
actions,  and  the  time  allowed  for  taking 
these  actions.  Failure  of  a  recipient  to 
complete  the  actions  as  specified  will 
result  in  a  reduction  or  withdrawal  of 
the  recipient's  allocation  in  an  amount 
not  to  exceed  the  amount  conditionally 
granted. 

(Approved  by  OMB  under  Control  No. 
2529-0005) 

Dated:  May  1. 1989. 
Tliomas  D.  Casey, 

Acting  Genera/  Deputy  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity. 
|FR  Doc.  89-10981  Filed  5-8-«9:  8:45  am) 
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•  Conditions  in  juvenile  detention  and 
correctional  facilities  and  the  extent  to 


Competitive  Programs 

OJJDP  is  competing  seven  programs 


national  competition  announced  in  the 
December  29, 1989,  Federal  Register 
"Nonparticipating  States  Initiative 


"Reaching  at  Risk  Youth  iis  Publir 
Housing"  !s  determininj!  the  most 
effective  approaches  of  establishing 


"Evaluation  of  Private  Sector 
Corrections  Initiative  for  Serious 
luvenile  Offenders"  is  assessing  the 
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DEPARTMEMT  OF  JUSTICE 

Offic*  of  Juv«flil«  Justice  and 
IMinquency  Pr«v«ntion 

Program  PUin  for  R»ca»  Year  1989 

AOENCY:  Office  of  Juvenile  [ustice  and 
Delinquency  Prevention.  Justice. 
ACnOH:  Notice  of  publication  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  Program  Plan 
for  Fiscal  Year  1989. 


summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  its  Program  Plan  for  Fiscal 
Year  1989  in  order  to  inform  the  public 
of  the  program  priorities  that  the  Office 
will  pursue  during  the  current  fiscal 
year. 

TOA  FURTHER  INF0RMAT10M  CONTACT. 
D.  Elen  Crigg,  Information  Specialist, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Telephone: 
(202)  724-7573. 
SUPPLEMENTARY  INFOtMNATION: 

Overview 

Recent  amendments  to  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974  have  significantly  affected  the 
programs  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP).  The  new  amendments,  passed 
by  Congress  on  November  18, 1988  (as 
subtitle  F  of  title  VII  of  the  Anti-Drug 
Abuse  Act  of  1988,  Pub.  L  100-690, 102 
Stat.  4181): 

•  Resulted  in  a  reduction  in 
discretionary  funds  and  an  increase  in 
formula  grant  funds; 

•  Mandated  a  number  of  special  new 
studies;  and 

•  Expanded  peer  review  and 
competition  requirements. 

The  amendments,  known  as  the 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1988, 
reauthorized  the  programs  administered 
by  the  Office  for  another  four  years. 
OJJDP  was  originally  established  by  the 
Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  of  1974. 

The  1988  amendments  altered  OJJDP's 
previous  funding  structure  by  increasing 
the  mandatory  Part  B  formula  grants 
program  allocation  from  a  minimum  of 
61  percent  of  OJJDFs  total  budget  for 
title  U  programs  to  70  percent.  The 
program's  overall  appropriation  was  not 
increased  to  support  this  higher  level  of 
formula  funding,  resulting  in  a  sharply 
reduced  discretionary  fund  allocation. 

Mandated  Studies  and  Reports 

The  amendments  require  OJJDP  to 
begin,  and  complete  within  three  years, 
three  special  studies  concerning: 


•  Conditions  in  juvenile  detention  and 
correctional  facilities  and  the  extent  to 

which  they  comply  with  national 
standards: 

•  Obstacles  to  the  recovery  by  legal 
custodians  of  children  who  have  been 
removed  by  a  noncustodial  parent;  and, 

•  Village  and  tnbal  justice  systems' 
treatment  of  Indian  and  Alaskan  nadve 
juveniles  accused  of  committing  crimes 
on  or  near  reservations,  and  the 
availability  of  community-based 
alternatives  to  incarceration  for  these 
youth. 

In  addition,  the  amendments  require 
that  OJJDP  publish  several  reports 
annually,  including  a  program  plan.  The 
first  program  plan,  reflecting  FY  1990 
programs,  is  due  December  31,  1989.  The 
Office  will  also  publish  two  expanded 
annual  reports:  one  provides  both  a 
review  of  OJJDP  activities  and  a 
detailed  summary  and  analysis  of  data 
regarding  )uveniles  in  custody;  the  other, 
a  comprehensive  report  on  missing  and 
exploited  children  issues  and  programs. 

Competition  and  Peer  Review  Process 

The  1988  amendments  also  changed 
OJJDP's  competition  and  peer  review 
requirements  by  mandating  competition 
and/or  peer  review  for  projects  seeking 
continuation  funding  beyond  an  existing 
project  period. 

OJJDP  published  for  public  comment 
proposed  rules  for  its  revised 
competition  and  peer  review  procedures 
in  the  February  7, 1989.  Federal  Register, 
Final  regxdations  will  be  published  in 
the  Federal  Register  in  the  near  future. 

OJlDP's  1989  Pro5?rams 

The  three  mandated  studies  and  the 
expanded  reports,  combined  with  the 
decrease  in  discretionary  funds  resulting 
from  the  1988  amendments,  have  forced 
a  cut-back  in  FY  1989  discretionary 
programming.  The  Office  has  reduced 
the  level  of  funding  for  continuation 
projects  and,  at  this  time,  is  not  able  to 
consider  funding  for  new  programs  in 
FY  1989  beyond  the  mandated  studies. 

OIJDP's  continuation  programs  target 
several  important  juvenile  justice 
concerns,  including  drug  and  alcohol 
use;  juvenile  delinquency  and  serious 
juvenile  crime:  school-based  programs; 
statistics  about  juveniles;  missing, 
exploited,  and  abused  children;  and 
training  and  technical  assistance. 

Although  their  primary  focus  differs. 
the  programs  share  a  common  goal:  To 
reduce  fragmentation  in  juvenile  justice 
operations  and  to  promote  systemwide 
coordination  and  cooperation.  Following 
is  a  list  of  planned  competitive  programs 
as  well  as  those  programs  OJJDP  has 
identified  as  eligible  for  continuation 
funding  this  fiscal  year. 


Competitive  Programs 

OJJDP  is  competing  seven  programs 
during  FY  1989: 

"American  Indian  and  Alaska  Native 
Youths:  Study  of  Tribal  and  Alaskan 
Native  Justice  Systems"  is  a  research 
program  to  determine  how  juveniles 
accused  of  committing  offenses  on  or 
near  Indian  reservations  and  Alaskan 
Native  villages  are  treated  by  tribal  and 
village  justice  systems  that  perform  law 
enforcement  functions.  A  solicitation  for 
applications  will  be  announced  in  the 
Federal  Register, 

"Minority  Youth  in  the  Juvenile  Justice 
System"  will  address  methods  for 
communities  to  assess  the  extent  to 
which  minority  juveniles  are 
disproportionately  detained  or  confined 
in  secure  juvenile  detention  or 
correctional  facilities,  jails  or  lockups.  It 
will  develop  strategies  for  communities 
to  respond  accordingly  with  appropriate 
prevention,  diversion,  and  reintegration 
programs. 

"Research  Program  on  Juvenile  Taken 
into  Custody"  will  summarize  and 
analyze  data  about  juveniles  in  custody, 
including  type  of  offender,  offense,  race, 
gender,  age,  type  of  facility,  and 
information  about  the  number  of 
juveniles  who  die  in  custody,  A 
solicitation  for  applications,  announced 
in  the  Federal  Register,  February  16. 
1989.  closed  March  27, 1989.  Anticipated 
project  startup  date  is  May  1, 1989, 

"Study  to  Evaluate  Conditions  in 
Juvenile  Detention  and  Correctional 
Facilities"  is  a  research  program  to 
examine  such  facihties  and  the  extent  to 
which  they  meet  national  standards,  and 
to  make  recommendations  to  improve 
conditions  in  these  facilities,  A 
sohcitation  for  applications  will  be 
announced  in  the  Federal  Register. 

"Study  of  Obstacles  to  Recovery  and 
Return  of  Parentally  Abducted 
Children"  will  document  the  major 
problems  parents  encounter  when  trying 
to  recover  a  child  abducted  by  a 
noncustodial  parent  and  will  identify 
ways  of  dealing  with  those  obstacles.  A 
solicitation  for  applications  will  be 
announced  in  the  Federal  Register, 

"National  Resource  Center  and 
Gearinghouse"  is  a  national 
clearinghouse  to  help  missing  children 
and  their  families.  It  operates  a  toll-free 
telephone  line,  provides  technical 
assistance  to  families  and  law 
enforcement  agencies,  and  disseminates 
information  to  help  missing  and 
exploited  children,  OJJDP  awarded  a 
cooperative  agreement  to  the  National 
Center  for  Missing  and  Exploited 
Children  (NCMEC)  and  the  Public 
Administration  Service  following  a 


national  competition  announced  in  the 
December  29, 1989,  Federal  Register. 

"Nonparticipating  Stales  Initiative" 
provides  resources  to  those  States  that 
are  not  participating  in  the  JJDP  Act  to 
establish  programs  and  services  to 
separate  juveniles  from  adults  in 
institutions,  remove  status  offenders 
from  secure  detention,  and  eliminate  the 
use  of  adult  jails  and  lockups  for 
confining  juveniles. 

Continuation  Programs 

The  Office  has  identified  the  following 
programs  as  eligible  for  continuation 
funding  in  FY  1989: 

Illegal  Drugs  and  Alcohol 

"Boys  Clubs  Gang  Prevention 
Program"  will  help  selected  Boys  Clubs 
target  their  programs  to  prevent  youth 
from  becoming  involved  with  gangs.  The 
clubs  will  reach  out  to  youth  who  are  at 
high  risk  of  drug  and  alcohol  abuse  and 
who  are  involved  in  the  sale  and 
distribution  of  drugs. 

"Community  Based  Anti-Drug 
Capacity  Building  Demonstration 
Program  Phase  U"  will  help  communities 
fight  drug  abuse  by  identifying  and 
highlighting,  through  a  satellite 
teleconference,  effective  small 
neighborhood-based  programs  from 
around  the  country  that  focus  on  anti- 
drug abuse  prevention,  treatment,  and 
rehabilitation.  The  teleconference  will 
help  promote  greater  public  support  and 
understanding  of  these  programs. 

"Congress  of  National  Black  Churches 
Anti-Drug  Abuse  Program  "  will  work 
with  church  leadership  in  metropolitan 
areas  besieged  with  juvenile  drug  use 
and  trafficking  to  mobilize  community 
residents  to  join  with  local  and  stale  law 
enforcement  and  social  service  agencies 
to  develop  a  plan  to  rid  their 
communities  of  drugs.  This  is  a  joint 
program  with  the  Bureau  of  Justice 
Assistance. 

"Prevention  and  Intervention  for 
Illegal  Drug  Use  and  AIDS  Among  fiiKh 
Risk  Youth"  will  assess  the  problem  of 
illegal  drug  use  and  AIDS  among 
runaways,  exploited,  and  homeless 
youth,  and  develop  model  programs  to 
help  public  and  private  agencies  provide 
services  to  these  youth. 

"Promising  Approaches  for  the 
Prevention,  Intervention,  and  Treatment 
of  Illegal  Drug  and  Alcohol  Use  Among 
Juveniles"  is  identifying  risk  factors  that 
increase  involvement  in  illegal  drugs 
and  promising  prevention  and 
intervention  efforts  that  target  these  risk 
factors:  this  information  will  be  used  to 
develop  model  programs  to  help 
communities  respond  to  illegal  drug  use 
by  high  risk  youth. 


"Reaching  at  Risk  Youth  in  Public 
Housing"  is  determining  the  most 
effective  approaches  of  estabiishirij^ 
Boys  and  Girls  Clubs  in  public  housing 
projects  as  a  way  of  offering  at-risk 
youth  positive  alternatives  to  becoming 
in\olved  in  delinquent  behavior  and 
drug  trafficking.  Boys  Clubs  of  America 
will  test  these  methods  in  four  clubs  and 
develop  a  training  curriculum  to 
encourage  other  cities  to  establish  Boys 
Clubs  in  public  housing, 

"Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP)"  helps  jurisdictions  develop 
coordinated  systemwide  procedures  to 
identify,  track,  and  control  juveniles 
who  repeatedly  commit  crimes  so  that 
the  juvenile  justice  system  can 
concentrate  and  direct  its  resources  to 
more  effectively  respond  to  this 
population.  OJJDP  awarded  a 
cooperative  agreement  to  the  Public 
Administrative  Service  following  a 
national  competition  announced  in  the 
October  3.  1988,  Federal  Register. 

'Super  Teams"  is  a  drug  prevention 
program  utilizing  peer  counseling  and 
professional  athletes.  It  is  a  program 
where  student  leaders  are  selected, 
support  for  the  program  is  obtained  from 
school  prrsonnel  and  parents,  and 
students  are  trained  to  combat  peer 
pressure  and  use  techniques  to  influence 
other  youngsters  to  refrain  from  abusing 
alcohol  and  drugs. 

"Testing  Juvenile  Detainees  for  Illegal 
Drug  Use"  will  dexejop  model  policies 
and  procedures  for  incorporating  drug 
testing  into  the  procedures  juvenile 
detention  facilities  use  to  diagnose  a 
juvenile's  involvement  with  drugs  and  to 
classify  or  determine  the  level  of 
detention  and  treatment  needed, 

"Urine  Testing  of  Juvenile  Detainees 
to  Identify  High  Risk  Youth:  A 
Prospectn  e  Study — Kollowup  Phase"  is 
assessing  the  use  of  urine  testing  in 
detention  programs  to  identify  youth  at 
risk  for  short-term  recidivism,  future 
delinquency,  and  drug  use,  and  to 
develop  intervention  strategies. 

"Youth  Drug  and  Alcohol  Abuse: 
Introduction  of  Effective  Strategies 
Systemwide"  is  providing  training  to 
five  communities  to  develop  and 
implement  a  planning  strategy  to 
coordinate  activities  to  combat  drug  and 
alcohol  abuse  by  juveniles. 

Juvenile  Delinquency  and  Serious 
Juvenile  Crime 

"DSO  II:  Assessing  the  Effects  of  the 
Deinstitutionalization  of  Status 
Offenders"  is  evaluating  the  impact  of 
deinstitutionalization  policies  on  youth, 
the  juvenile  justice  system,  and  other 
youth-serving  agencies.  , 


"Evaluation  of  Private  Sector 
Corrections  Initiative  for  Serious 
Juvenile  Offenders"  is  assessing  the 
effectiveness  of  selected  innovative 
private  sector  corrections  programs  that 
have  been  designed  as  alternatives  to 
traditional  institutional  programs. 

"Juvenile  Gang  Suppression  and 
Intervention  Program"  is  identifying  the 
nature  and  extent  of  the  youth  gang 
problem  across  the  nation,  identifying 
resources  and  promising  programs  that 
communities  can  use  to  suppress  and 
control  juvenile  gang  activity,  and 
developing  model  progams  and  training 
and  technical  assistance  to  transfer  the 
models  to  cities  experiencing  gang 
problems, 

"National  Juvenile  Firesetter/Arson 
Control  Prevention  Program  "  is  defining 
the  scope  and  nature  of  juveniles' 
involvement  in  arson  and  firesetting  and 
identifying  promising  programs  in  order 
to  provide  States  and  communities  with 
model  programs  to  prevent  and  reduce 
acts  of  juvenile  arson. 

"Post-Adjudication  Nonresidential 
Intensive  Supervision  Program"  is 
identifying  promising  and  effective 
intensive  supervision  programs  and 
developing  training  and  technical 
assistance  to  facilitate  replication  of 
these  program  models  in  communities 
across  the  country. 

"Private  Sector  Probation  Initiative"  is 
providing  technical  assistance  to 
selected  stale  juvenile  justice 
administrators  to  help  them  assess  their 
needs  and,  where  appropriate,  develop 
operational  plans  to  transfer  public 
sector  services  to  the  private  sector. 

"Program  of  Research  on  the  Causes 
and  Correlates  of  Delinquency"  is 
identifying  factors  thai  lead  to  positive 
socialization  or  a  delinquent  lifestyle, 
identifying  characteristics  of  at-risk 
children,  and  examining  the  etiology  of 
drug  use, 

"Proyecto  Esperanza/ Project  Hope"  is 
assessing  programs  that  strengthen 
families  and  provide  crisis  intervention 
and  is  designing  and  testing  model 
programs  for  Hispanic  youth  and  their 
families. 

"Victims  and  Witnesses  in  the 
Juvenile  Justice  System"  is  developing 
models  for  establishing  specialized 
ser\  ices  to  help  victims  paHicipate  in 
the  juvenile  justice  process,  increase 
victim  satisfaction  with  the  juvenile 
justice  system,  improve  juvenile  court 
processing  of  offenders,  and  enhance 
dispositional  alternatives. 

Statistics  About  Juveniles 

"Children  in  Custody  Census"  will 
describe  the  organizational 
characteristics  of  public  and  private 
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juvenile  residential  facilities  and 
provide  demographic  and  offense 
characteristics  of  juveniles  in  those 
facilities. 

"The  National  Juvenile  Court  Data 
Archive"  collects  and  disseminates  data 
about  local.  State,  and  Federal  juvenile 
court  activities.  Juvenile  courts  can  use 
this  data  to  compare  their  activities  and 
practices  with  juvenile  courts  in  other 
jurisdictions. 

School  Based  Programs 

"Cities  in  Schools"  is  a  major  public/ 
private  partnership  with  programs  in  31 
cities  aimed  at  dropout  prevention  and 
reducing  school  violence.  CIS  helps 
communities  develop  local  and  state 
public/private  partnerships  and 
provides  training  and  technical 
assistance  to  local  sites. 

"Law-Related  Education  (LRE) ' 
teaches  elementary  and  secondary 
students  about  the  law,  the  legal  system, 
and  what  it  means  to  be  citizens. 
Recently  LRE  began  emphasizing  to 
students  the  legal  consequences  of  using 
illegal  drugs  and  alcohol,  and  is  testing  a 
drug  ciirriculum  in  21  States.  It  will  be 
available  for  use  in  all  States  during  the 
1989-90  school  year. 

•National  School  Safety  Center"  helps 
schools  respond  more  effectively  to 
gangs,  drags,  and  violence  by  providing 
technical  assistance,  training,  and 
resource  materials  to  school 
administrators,  law  enforcement 
officials,  youth  serving  agencies,  and 
community  leaders. 

"School  Crime  and  Discipline 
Research  and  Development  Program"  is 
identifying  significiint  legislation,  case 
law,  and  litigation  as  they  relate  to 
development  of  schools'  disciplinary 
and  crime  control  policies  and 
procedures;  developing  discipline  and 
crime  control  codes  based  on  the 
analysis  of  relevant  law:  implementing 
the  codes  in  selected  schools;  and 
measuring  their  impact. 

Missing,  ExpJoited.  and  Abused 
Children 

"Child  Victim  as  a  Witness  Research 
and  Development  Program"  is  testing 
various  techniques  for  improving  the 
juvenile  justice  system's  handling  of 
child  victims  in  order  to  enhance  the 
understanding  of  the  effects  of  court 
policies  and  procedures  on  child 
witnesses. 

"Court  Appointed  Special  Advocates 
(CASA).  a  National  Training  and 
Technical  Assistance  Project "  provides 
trained  volunteers  to  serve  as  advocates 
for  exploited,  abused,  or  neglected 
children  whose  home  placement  is  being 
decided  by  the  courts.  The  programs 
goal  is  to  ensure  that  a  child's  right  to  a 


3.ife  permanent  home  is  acted  upon  by 
the  courts  in  a  sensitive  and  expedient 
manner. 

Families  of  Missing  Children: 
Psychological  Consequences  and 
Promising  Interventions  "  is  studying 
effective  treatment  strategies  that  help 
lessen  the  adverse  consequences  of 
abduction  and  sexual  exploitation  for 
the  parents,  the  missing  child,  and  other 
Siblings. 

"Followup  lo  National  Conference  on 
Chiid  Sexual  Exploitation"  is  providing 
technical  assistance  to  help  selected 
communities  implement  programs  and 
strategies  that  were  presented  at  a 
ndtional  conference  sponsored  by  OJJDP 
to  help  communities  effectively  respond 
to  child  sexual  exploitation  and  abuse. 
.National  Center  for  the  Prosecution 
of  Child  Abuse  "  provides  prosecutors 
with  technical  assistance,  training,  and 
mforraation  about  ways  to  more 
effectively  prosecute  child  physical  and 
sexual  abuse  cases,  and  helps  social 
service  agencies  improve  their  services 
to  child  victims. 

"National  Studies  of  the  Incidence  of 
Missing  Children"  is  developing  valid 
and  reliable  national  estimates  of  the 
numbers  of  children  reported  or  known 
to  be  missing  in  a  year  and  estabhshing 
profiles  of  missing  children  and  the 
characteristics  of  the  "missing"  incident. 

"Permanent  Families  for  Abused  and 
.Neglected  Children:  A  National  Training 
and  Technical  Assistance  Project" 
works  with  State  Permanency  Planning 
Task  Forces  to  address  both  the  legal 
and  social  issues  associated  with  foster 
care  as  well  as  the  need  for  permanent 
homes  for  children  in  fos'er  care;  and 
collaborates  with  the  national  CASA 
program  to  expand  court  advocate 
programs  for  these  youth. 

"Reunification  of  Missing  Children"  is 
identifying  promising  strategies  that  can 
help  a  child  and  his/her  family  adjust  to 
being  reunited  after  a  missing  incident. 
Training  and  Technical  Assistance 
for  Private  Volunteer  Organizations 
Serving  Missing  and  Exploited  Children" 
provides  training  and  technical 
assistance  in  organizational  and 
financial  management  to  help  nonprofit 
missing  children  agencies  strengthen 
their  operations,  improve  their  services, 
and  become  self  sufficient. 

Training  and  Technical  Assistance 

Expionng  Careers  in  Criminal  justice 
and  Law  Enforcement"  provides 
opportunities  for  youth  in  the  Boy 
Scouts  National  Explorer  Program  to 
leam  about  careers  in  criminal  justice  or 
law  enforcement  by  working  directly 
with  lav.  enforcement  agencies. 

juvenile  Court  Training"  offers  basic 
and  specialized  training  in  juvenile  and 


family  court  judges  and  personnel  to 
keep  them  up  to  date  on  important 
management,  legal  and  social  issues  that 
can  help  juvenile  courts  operate  more 
efficiently. 

"Juvenile  Justice  Clearinghouse'* 
keeps  juvenile  justice  practitioners, 
researchers,  and  the  public  informed 
about  OJJDP  programs  and  current 
juvenile  justice  issues  by  providing 
reports,  program  descriptions,  training 
or  technical  assistance  materials,  and  by 
operating  a  toll-free  informational 
number  (1-800-638-8736). 

"Juvenile  Justice  Prosecution  Project 
provides  workshops  for  chief 
prosecutors  to  educate  them  about  their 
role  in  the  juvenile  justice  system  and  to 
help  them  develop  sound  poUcies 
regartiing  the  prosecution  of  juvenile 
cases. 

"Juvenile  Justice  Resource  Center 
provides  technical  services  and 
assistance  to  OJJDP  and  its  grantees, 
and  OJJDP's  Concentration  of  Federal 
Effort  (CFE]  and  Missing  Children's 
programs. 

'juvenile  Justice  Training  and 
Technical  Assistance  for  State  and 
Local  Law  Enforcement  Agencies"  helps 
law  enforcement  personnel  better 
understand  the  juvenile  justice  system 
by  providing  training  on  a  variety  of 
issues  including  child  abuse  and  sexual 
exploitation,  techniques  for  handling 
and  treating  juveniles,  steps  for  fighting 
drug  abuse,  and  procedures  for 
managing  their  departments'  juvenile 
units  and  improving  police  productivity 

"Juvenile  Justice  Training  for  Court 
Personnel"  provides  specialized 
workshops  to  help  juvenile  justice  court 
personnel  improve  their  skills  in 
processing  juveniles  through  the  justice 
system  and  to  help  develop  programs  to 
meet  the  needs  of  juveniles. 

"Management  Training  and  Technical 
Assistance  in  Nonprofit  Organization 
Management"  provides  training  and 
technical  assistance  to  help  nonprofit 
youth-serving  agencies  upgrade  their 
management  and  resource  skills. 
"National  Conference  of  State 
Juvenile  Justice  Advisory  Groups"  will 
be  held  in  Reno.  Nevada  from  May  7-10, 
1989.  OJJDP  is  providing  financial  and 
technical  assistance  to  an  organization 
to  conduct  an  annual  conference 
relating  to  the  activities  of  the  State 
Advisory  Groups  (SAGs)  and  to  fulfill 
the  responsibilities  as  mandated  in 
section  241(f]  of  the  JJDP  Act. 

"Prosecutor  Training  in  Juvenile 
justice"  provides  training  for  juvenile 
prosecutors  in  practical  trial  and  case 
handling  skills,  and  helps  them  prioritize 
delinquency  cases  and  process  them 
more  efficiently. 
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'Restitution  Education.  Specialized 
Training,  and  Technical  Assistance 
(RESTTA)"  provides  training, 
information,  and  technical  assistance  to 
help  jurisdictions  implement  restitution 
programs  nationwide.  The  program  also 
includes  a  National  Restitution  Resource 
Center,  operated  through  the  Juvenile 
justice  Clearinghouse. 

"Technical  Assistance  to  Juvenile 
Courts"  provides  information  and 
technical  assistance  tailored  to  the 
specific  needs  of  juvenile  justice 


practitioners,  A  curriculum  for  probation 
officers  and  a  substance  abuse 
screening  in.-Jtrument  for  juvenile  intake 
and  probation  officers  are  »\vo  major 
initiatives  of  this  program 

'Trainms  and  Technical  .Assistance 
for  Juvenile  Detention  and  Corrections" 
provides  informational  films  and 
materials,  policy  guidelines,  regional 
workshops,  and  supports  an  annual 
national  forum  to  help  juvenile  detention 
administrators  respond  to  critical  issues. 
The  availability  of  public  and  private 


resources,  risk  assessment,  and  drug 
resources  and  treatment  are  being 
addressed  in  FY  1989. 

Date:  April  26,  1989. 

Approved: 
Dian*  M.  Munson, 

Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
|FR  Doc.  89-11102  Filed  5-8^;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  332-271] 

Lime  From  Mexico;  Import 
Investigation 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing, 

SUMMARY:  Following  receipt  on 
February  8. 1989,  of  a  request  from  the 
U.S.  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-271  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g))  (the  act). 
As  requested  by  USTR,  the  Commission 
will  report  to  the  President  on  the 
probable  economic  effect  on  an  industry 
in  the  United  States  of  revocation  by  the 
Department  of  Commerce  of  the 
outstanding  countervailing  duty  order  on 
lime  from  Mexico,  provided  for  in 
subheadings  2522.10.00.  2522.20.00  and 
2522.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  In 
accordance  with  USTR's  request,  the 
Commission  will  submit  its  report  to  the 
President  within  150  days  of  the  da!e  of 
the  request,  or  by  July  lb,  1989. 
EFFECTIVE  DATE:  February  8, 1989. 
FOB  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-252-1200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  th;it 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000 

Background  and  Scope  of 
Investigation;  On  February  8,  1989.  the 
Commission  received  a  request  from 
the  USTR  (copy  attached)  to  'conduct 
an  investigation  into,  and  report  to  the 
President  on  whether,  the  probable 
economic  effect  on  an  industry  in  the 
United  States  of  revocation  by  the 
Department  of  Commerce  of  the 
outstanding  countervailing  duty  order  on 
lime  from  Mexico.  49  FR  35672.  would 


be  such  that  (1)  an  industry  in  the 
Ihiited  States  would  be  materuiliv 
injured,  or  would  be  threatened  with 
material  injury,  or  (2)  the  establishment 
of  an  industrv  in  the  United  States 
would  be  materially  retarded  '  L'STR 
further  stated  that  the  terms  used  in  its 
request  are  defined  at  19  V  S,C  1677. 

Public  Hearing;  The  Commissicn  will 
h;)ld  a  public  hearing  in  connection  with 
fhis  investigation  beginning  a!  10;00  a.m. 
on  .May  18,  1989,  at  the  I'.S 
International  Trade  Commission 
Building,  500  E  Street  SW..  Washington, 
DC,  All  persons  will  have  the 
opportunity  to  appear  by  counsel  or  in 
person,  to  present  inf.;irn;a;,ion,  H'^.d  to  be 
heard. 

Requests  to  appe.ir  at  the  public 
hearmg  should  be  filed  with  the 
Secretary,  U.S.  International  Trade 
Commission.  5CX)  E  Street  SW.. 
Washinjjton.  DC  20436.  not  later  than 
the  close  of  business  (5;15  p.m,)  on  Muy 
10.  1989.  If  the  number  of  persons 
requesting  an  opportunitv  to  appear  by 
counsel  or  in  person  is  li  rge,  limitation 
of  time  for  the  presentatiiin  of  oral 
testimony  is  in  the  public  interest  to 
ensure  that  all  viewpoints  are  aired. 
Accordingly,  m  scheduling  appearances 
at  the  hearing,  the  time  to  be  allotted  to 
witnesses  for  the  presentation  of  oral 
testimony  will  he  limited.  The 
Commission  will  determine  appropriate 
allocations  of  time  based  on  the  number 
of  persons  requesting  an  opportunity  to 
appear  Questioning  of  witnesses  will  be 
limited  to  members  of  the  Commission 
and  its  staff  and  witnesses  should  be 
prepared  to  provide  additional 
information  in  response  to  sm  h 
questioning. 

Any  written  matfri.'.is  prcserfd  at 
the  hearing  must  he  submitted  in 
accordance  with  the  requirements  of 
section  201.6  of  tlie  Commi'isinn's  Rules 
of  PrdCti;;e  and  ProrcHurp  [V,^  CAR 
20  i ,  fi ) 

Wntteri  Suhmiss.ons,  lr:i''rested 
persons  are  invited  to  sutin^it  written 
statements  in  the  form  of  one  prehearing 
and/or  one  posth°armg  s'atemint  (as 
described  below)  concernin"  the 
investigation,  in  lieu  of,  or  in  addition  to, 
appearances  at  the  puljlic  he,:i::ng. 
Commercial  or  financ  ;al  :r'o'm.-tion 


Commission  treat  as  confidential  must 
be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
'Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6). 

A  signed  original  and  fourteen  (14) 
copies  of  each  written  statement  must 
be  submitted  to  the  Commission  in 
accordance  with  section  201.8(d)  of  the 
Commission's  rules  (19  CFR  201.8(d)). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by  the 
public  during  regular  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary  to  the  Commission. 

Persons  who  intend  to  submit  a 
written  statement  to  the  Commission 
should  80  inform  the  Secretary  of  the 
Commission  no  later  than  the  close  of 
business  on  May  10, 1989.  To  be  assured 
of  consideration  by  the  Commission,  a 
prehearing  statement  should  be 
submitted  not  later  than  the  close  of 
business  on  May  15, 1989.  Posthearing 
statements  must  be  submitted  not  later 
than  the  close  of  business  on  May  25, 
1989. 

The  Secretary  will  prepare  a  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  have  requested  an  opportunity  to 
appear  at  the  public  hearing  or  who 
have  indicated  an  intention  to  submit  a 
written  statement.  The  service  list  will 
be  made  available  to  the  public  on  May 
11, 1989.  The  Commission  encourages  all 
persons  or  counsel  therefor  filing  a 
written  statement  with  the  Commission 
to  serve  a  non-confidential  copy  of  such 
statement  on  each  person  on  the  service 
list. 

Release  of  Data:  A  public  version  of 
the  tables  prepared  for  inclusion  in  the 
Commission's  report  will  be  released  to 
the  persons  on  the  service  list  on  May  5. 
1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  May  8,  1989. 
[FR  Doc  89-11296  Filed  5-8-88: 11:04  am] 
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Proclamation  5972  of  May  8,  1989 

Asian/Pacific  American  Heritage  Week.  1989 

By  the  President  of  the  United  States  of  .America 
A  Proclamation 


Pacific  who  braved 
iitlped  to  write  the 


li  one,  marked  by  signiHcant 


The  millions  of  refugees  and  immigrants  from  .A-- 
the  unknown  and  ventured  to  our  .Nation  s  stK: 
story  of  America's  success.  Their  legacy  is  ;i  pre 
achievements  in  the  arts,  science,  education  and  business 

Today,  Asian  and  Pacific  Americans  continue  to  ennch  our  life  as  a  Nation. 

r  ancestral  homelands, 
n  culture.  Their  faith, 
imily  life  inspire  men 


Through  their  efforts  to  preserve  the  traditions  of  thf 
they  greatly  enhance  the  beauty  and  coior  of 
determination,  and  hard  work  and  their  dc\n; 
and  women  throughout  the  United  States 

The  celebration  of  Asian/Pacific  Anicncdn  U 
come  opportunity  to  acknowledge  the  many 
Pacific  Americans  have  made  to  America 
elation  for  them. 


It"   Week  provides  a  wel- 

;;."  i  utions  that  Asian  and 
n  society  and  to  express  our  appre- 


NOW.  THEREFORE.  1.  GEORGE  BUSH    f'resident  of  the  United  States  of 

America,  by  virtue  of  the  authority  vested  m  me  by  the  Constitution  and  laws 


lairr;  "nc  wt^fK  hc^. 


May  7.  1989,  as 
of  the  United 
ind  activities. 


of  the  United  States,  do  hereby  proc 

Asian/Pacific  American  Heritage  Week   1  call  upon  the  y 

States   to   observe   this   week   with   appropriate  ceremoi 

IN  WITNESS  WHEREOF,  I  have  herennK,  s<-:  n  y  tiand  Uiis  eighth  day  of  May. 
in  the  year  of  our  Lord  lunetepn  humired  arii:  tuihty-nine.  and  of  the  Independ- 
ence of  the  United  States  of  Ameri(,;j  >ht-  two  hundred  and  thirteenth. 


-i — 


Editorial  oote.  for  the  i'TtsiUu.;;  s  rtii.drKs  of  May  8  on  signing  Proclamation  5972,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  25,  no.  19). 
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Proclamation  5973  of  May  8.  I'KS 
Small  Business  Week.  1S89 

By  the  President  of  the  United  States  of  Amttn^a 

A  Proclamation 

America  is  a  nation  founded  on  imagination  and  courage;  our  history  is  a 
record  of  the  entrepreneurial  spirit  of  our  people.  This  bold,  creative  spirit  is 
clearly  embodied  by  the  19  million  ?m.=il  !>i.sin'"^s  men  and  women  across  the 
United  States  today. 

Small  businesses  lead  the  way  in  dev ''li-pint;  new  tci  hr>'Ioi--t'^;  and  products 
and  in  creating  opportunities  for  young  and  uiisKidt'd  vi ■->.".  They  are  a 
driving  force  behind  our  Nation's  record  f'c>>n(:rTi.>,  ('xii,::i::s.  ■:,  N!.)re  than  half 
of  the  U.S.  labor  force  is  employed  liy  snail  [:us;ness,  and  most  first-job 
opportunities  are  in  the  small  business  ommunity    In  fact,  sm,ill  businesses 

I    V   •.   M  ctor.  These 

•; '   rest  of  the 

iiiid  economic 

^  hip  role  and 

'  ere  are  no 

ant  players 

S  irit  and  far- 
nto  the  21st 
'  obal  arena. 


are  responsible  for  two  out  of  tliree  lobs  created  ir 
tremendous  contributions  to  our  society  send  a  riies&.iyf: 
world  that  individual  freedom  and  initiative  breed  ;ri":i.:\,i 
productivity. 


r  If  ■ 

(  'er 


(  w 
!  t 


Enthusiastic  and  confident,  the  smdl 
of  America's  economy — and  it  is  an 


The  small  business  owners  of  our  Nation 
accept  no  boundaries  or  limits  t(i  'heir  ; 
borders  to  their  commerce.  Small  bu->ine';s  pt    p  'e  • 
in  the  international  marketplace.  The  r  (i<  U"-"i\r ,  ( 
reaching  influence  will  continue  to  ensi  -'^  (    -  \t- 
century,  and  will  allow  us  to  enhanc  k  nu^    fi  -  pt  *  ' 

bi ' 

:nsF 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  Un-sui.-n!   i;- 
America,  by  virtue  of  the  authority  vested  m  n-e  h\  :!■;*■  ( 
of  the  United  States,  do  hereby  proclaim  thf  week  <■[  M 
1989.  as  Small  Business  Weeic.  and  I  call  on  every  AiiitTi 
very  special  tribute. 

IN  WITNESS  WHEREOF.  I  have  herour.to  s.  t  my  hand  this  eighth  day  of  May. 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  thirteenth. 


(  -is  t    iiniuiiity  13  liie  cornerstone 
all  on  to  people  around  the  world. 

t    United  States  of 

r     tution  and  laws 

>  7  through  May  13, 

an  to  join  me  in  this 


LA/2yC\^ 


U" 


UMI 


Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  niost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federaf  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  RegulatKxis  te  sold 
by  the  Superinterxtent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[  Doacet  No.  M-ASW-55;  AnwndnMnt  39- 

62111 

Airworthiness  Directives;  Beit 
Helicopter  Textron,  Inc^  Model  206A 
and  206B  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Final  rule. 


m%] 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
revises  the  FAA-approved  Rotorcraft 
Flight  Manual  and  Flight  Manual 
Supplements  to  require  that  the  particle 
separator  engine  air  induction  kit  and 
snow  deflectors  be  used  on  Bell  Model 
206A  and  206B  hehcopters  for 
operations  in  snow.  The  AD  is  prompted 
by  reports  of  in-flight  engine  flameouts 
in  falling  and/or  blowing  snow  with 
only  the  particle  separator  installed 
which  could  result  in  subsequent  loss  of 
the  helicopter. 
DATES:  Effective  Date:  June  8. 1989. 

Compliance:  As  indicated  in  the  bodv 
of  the  AD. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Tyrone  D.  Millard,  FAA.  Helicopter 
Certification  Branch.  ASW-170.  Fort 
Worth.  Texas  76195-0170.  telephone 

(817)624-5177. 

SUPPLEMENTARY  INFORMATION:  The  Bell 
Model  206A  and  206B  helicopters  have 
been  operating  in  snow  conditions,  with 
specified  limitations,  with  either  the 
particle  separator  installed  or  with  the 
particle  separator  and  snow  deflectors 
in  combination.  There  have  been 
nu.merous  reports,  however,  of  engine 
flameouts  in  falling  and/or  blowing 
snow  when  only  the  particle  separator 
was  installed.  Since  this  condition  is 
likely  to  exist  or  develop  on  helicopters 


of  the  same  type  design,  an  .^D  is  l.--in^, 
issued  which  requires  that  both  thi' 
snow  deflectors  and  particle  separat.r 
be  installed  on  all  Bell  Model  21>iA  and 
206B  hehcopters  when  operating  m 
falling  and/or  blowing  snow. 

Since  a  situation  exists  th;it  rotjuires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notut  .inj 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effp(;t:\e  in  l('s.s 
than  30  days. 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordanrf- 
with  Executive  Order  12612,  it  is 
determined  that  this  Tina!  rule  docs  m  ! 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment, 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291,  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  122!n 
with  respect  to  this  rule  since  the  ruio 
must  be  issued  immediately  to  correol 
an  unsafe  condition  in  airrj-aft.  It  h,is 
been  further  determined  that  this  .uticn 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Proceduros 
(44  FR  11034;  February  26,  1979).  If  th;s 
action  is  subsequently  determined  to 
involve  a  significant/maior  reguiatiun,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prfparcd  and 
placed  in  the  regulatory  dot  kc; 
(otherwise,  an  evaluation  oranaUsis  is 
not  required).  A  copy  of  it,  when  fili  ci. 
may  be  obtained  from  'he  Regional 
Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  tran,>iportat;,)n,  .•\iri-':.f:,  .Aviation 
safety.  Safety 

Adoption  of  the  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.'\(.cordingIy.  pursuant  to  the  authority 
(ielfgated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
.Aviatior:  Regulations  as  follows: 


1  The  authority  citation  for  Part  39 

con  tin.  (h  t(  'ead  as  follows: 

AiithontA    4<-  II.S.C.  1354(a).  1421.  and  1423; 
V       ;  »  ,   I  Revised.  Pub.  L  97-Mfl, 

Januan  :     ii-.i):  and  14  CFR  1139. 

§3913    !  Amended) 

..:.  ;>ei  inin  ,*o  13  is  .srr.r-ncied  by  adding 
■'■i'  foliowuig  rrw  ,'\i) 

Beit  tt('iii::.i)f>t(»r  T'(=»!r<ir;    hu      .'•  ppliet  to  Bell 
I  i'  In  !  pier  iextruii,  inc..  Model  206A  and 
20«>i<  tielicoplers  certiricated  in  any 

i  ompliano  IS  required  as  indicated. 
r.iesis  Hireaiiy  accCHnplished. 

To  prevent  possible  in-flight  engine 
flameout.  which  could  result  in  the  loss 

(if  the  helh  i  ;  ..  r  accomplish  the 
''I'lllowmg- 

.H.  \\:Uiir;  !t'(  T„  M  20  days  after  the 
'  "''-i  iivF  ■;„;(•  i.i  tfif.  -K"  ','\  -..p  the  followii^ 
hi>tort:T>tfi  Hig^i!  .M,i-';ii.,,  ,m:.:  Kiitorcraft 
Might  Manual  Supplements,  as  apfriicabic. 

|1)  For  Model  206A  helicopters,  reviae  tlw 
FAA  approved  Rotorcraft  Flight  Manual 
iRFM)  No.  BHT-20eA-FM-l  Operating 
Limitations  S.  1  Type  of  Opera Uon.  by 

flddinR  the  fnikwirit! 

!'.-  '   ."■■»■■!, g  PI, ■ti;.rr.,"  !  ghall  be  instaDed 
wiitn  curidiif '  nt  fl  i f  •     :>.  rations  in  falling 
and/or  blow  1-, J,' srxfv.  >■   irt>vent  possibility  of 
engine  flameout: 

The  Particle  Separator  Engine  Air 
induction  "^vstp-^  K  •  -'  =  'he  Deflector  Kit 
(See  Bin   ?!*,-\  P.1S  :- ,.ndBHT-206A- 
FMS-24 

The  S  f  ,*  V\  interization  Air  Induction 
System.  (See  BHT-206A-FMS-n.) 

(2)  For  Model  206A  helicopters,  revise  the 
FAA  approved  Rotorcraft  Flight  Manual 
Supplement  (RFMS)  Nos.  BHT-206A-FMS-18 
and  BHT-206A-FMS-24  Operating 
Limitations,  Section  1.  Type  of  Operation,  by 
adding  the  following: 

The  FAA  approved  Engine  Air  Induction 
Deflector  Kit  No.  206-706-136  shall  be 
installed  in  conjunction  with  the  Particle 
Separator  Air  Inducting  Kit  No.  20&-706-201- 
17  or  206-706-200-9  when  conducting  flight 
operations  in  falling  and/or  blowing  snow, 
and  the  following  limits  apply: 

Hover  flight  in  falling  and/or  blowing  snow 
is  limited  to  a  20-minule  duration  after  which 
the  helicopter  must  be  landed  and  checked 
for  snow  and/or  ice  accumulation.  Flight 
operations  are  prohibited  when  visibility  in 
falling  and/or  blowing  snow  is  less  than  one- 
half  ('/4)  statute  mile. 

(3)  For  Model  206B  (206B  II)  helicopters, 
revise  the  FAA  approved  RFM  No.  BHT- 
206B-FM-1  Operating  Limitations,  section  1, 
Type  of  Operation,  by  adding  the  following: 

The  following  equipment  shall  be  installed 
when  conducting  flight  operations  in  falling 
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and/or  blowing  snow  to  prevent  po«sibility  of 
engine  flameou!. 

The  Particle  Separator  Engine  Air 
Induction  System  Kit  and  the  Deflector  Kit. 
(See  BHT-206B-FMS-15  and  BHT-206B-FMS- 
18.) 

(4j  For  Model  20eB  (206B  11)  helicopters, 
revise  FAA  approved  RFMS  Nos.  BHT-206B- 
FMS-15  and  BHT-206B-FMS-18  Operating 
Limitations,  section  1.  Type  of  Operation,  by 
adding  the  following: 

The  FAA  approved  Engine  Air  Induction 
Deflector  Kit  No.  206-706-136  shall  be 
installed  in  coniunction  with  the  Particle 
Separator  Air  Induction  Kit  No.  206-706- 
200-6  or  206-706-201-11  when  conducting 
flight  operations  in  falling  and/or  blowing 
snow,  and  the  following  limits  apply: 

Hover  flight  in  falling  and/or  blowing  snow 
is  limited  to  a  20-minute  duration  after  which 
the  helicopter  must  be  landed  and  checked 
for  snow  and/or  ice  accumulation.  Flight 
operations  are  prohibited  when  visibility  in 
falling  and/or  blowing  snow  is  less  than  one- 
half  (H)  statute  mile. 

(5)  For  Model  206B  (206B  III)  helicopters, 
revise  the  FAA  approved  RFM  No.  BHT- 
206B3-F\4-1  Operating  Limitations,  section  1, 
Type  of  Operation,  by  adding  the  following: 

The  following  equipment  shall  be  installed 
when  conducting  flight  operations  in  falling 
and/or  blowing  snow  to  prevent  possibility  of 
engine  flameout: 

The  Particle  Separator  Engine  Air 
Induction  System  Kit  and  the  Deflector  Kit. 
(See  BHT-206B3-FMS-10  and  BHT-206B3- 
FMS-12.) 

(8)  For  Model  206B  (206B  III)  helicopters, 
revise  the  FAA  approved  RFMS  Nos. 
BHT-206B3-FMS-10  and  BHT-206B3-FMS-12 
Operating  Limitations,  section  1.  Type  of 
Operations,  by  adding  the  following: 

The  FAA  approved  Engine  Air  Induction 
Deflector  Kit  No.  206-706-136  shall  be 
installed  in  conjunction  with  the  Particle 
Separator  Air  Induction  Kit  No.  206-706-201 
or  206-706-200  when  conducting  flight 
operations  in  falling  and/or  blowing  snow. 
and  the  following  limits  apply: 

Hover  flight  in  falling  and/or  blowing  snow 
is  limited  to  a  20-minute  duration  after  which 
the  helicopter  must  be  landed  and  checked 
for  snow  and /or  ice  accumulation.  Flight 
operations  are  prohibited  when  visibility  in 
falling  and/or  blowing  snow  is  less  than  one- 
half  (W)  statute  mile. 

(b)  Adding  the  following  RFM  and  RFMS 
revisions  to  'he  basic  RFM  manual,  as 
applicable,  is  an  approved  alternate  method 
of  compliance  with  paragraph  (a)  of  this  .AD: 
BHT-206A-FM-1   Rev  D-39 
BHT-206A-FV1S-18.  Rev  6 
BHT-206A-FMS-24.  Rev  3  ; 
BHT-206B-FM-1  Rev  B-39                    ( 
BHT-206B-FMS-15.  Rev  4 
BHT-206B-FMS-18,  Rev  3 
BHT-206Ba-FM-l.  Rev   19 
BHT-206B3-FMS-12.  Rev   1 
BHT-206Ba-FMS-10,  Rev  1 

(c)  An  alteriate  method  of  comphdnce, 
which  provides  dn  equivdlent  level  of  safely 
may  be  used  when  approved  by  the  Vlanager. 
Helicopter  Certification  Branch.  Federal 
Aviation  Administration.  Fort  Worth.  Texas 
76193-0170 


This  amendmpnt  becomes  effective 
lune  8,  1989 

Issued  in  Fort  Worth.  Texas,  on  April  27. 
1989. 
L  B.  .\ndrie«en. 

Manager.  Rotorc raft  Directorate.  Aircraft 

Certification  Senice. 

|FR  Doc.  89-11196  Filed  S-9-«9:  845  am) 
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14CFRP8rt39 

[Docket  No.  B9-NM-1  l-AD;  Amdt  3»-«2131 

Airworttiiness  Directives;  Boeing 
Models  757;  767;  737-200,  -300,  and 
-400;  and  747-200  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (F/VA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises,  publishes 
in  the  Federal  Register,  and  makes 

effective  as  to  all  persons,  an 
amendment  adoptmj^  a  new 
airworthiness  directive  (AD)  which  was 
previously  made  effective  as  to  all 
known  US  owners  and  operators  of 
Boeing  Model  757;  Model  767;  Models 
737-200.  -300.  and  -400:  and  Models 
747-200  and  -300  series  airplanes;  by 
individual  telegrams.  This  amendment 
requires  inspections  and/or  functional 
checks  for  improperly  installed  wiinng 
and  plumbing  in  the  engine  and  cargo 
compartment  fire  protection  systems, 
and  modification,  if  necessary,  This 
amendment  is  prompted  by  numerous 
reports  of  improperly  installed  plumbing 
or  winng  in  several  Boeing  airplanes  of 
differing  models.  These  conditions,  if  not 
corrected,  could  result  in  severe  damage 
to  an  airplane  in  the  event  of  a  cargo  or 
engine  fire.  This  amendment  revises  the 
previously-issued  telegraphic  AD  by 
referencing  additi.onal  service 
information 
dates:  May  26.  1989 

Portions  of  this  AD  were  effective 
earlier  to  those  recipients  of  Telegraphic 
AD  T89-0,3-51.  dated  [anuary  31.  1989. 
ADDRESSES:  The  npphcable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  .Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Rpgion  9010  East  Marginal 
Way  South,  SeatMf  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
On  cargo  compartment  fire  protection 
and  extinguishing  system  requirements. 


contact  Mr.  Henry  A.  Jenkins,  Systems 
and  Equipment  Branch.  ANM-130S, 
Seattle  Aiit;raft  Certification  Office, 
telephone  (206)  431-1947;  on  engine  fire 
detection  and  extinguishing  system 
requirements,  contact  Mr.  Michael  E. 
Dostert,  ANM-140S,  telephone  (206) 
431-1974.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 
SUPPLEMENTARY  INFORMATION:  On 
January  11, 1989,  the  FAA  issued 
telegraphic  AD  T8&-01-51,  applicable  to 
Boeing  Models  737-300  and  -400 
airplanes  equipped  with  CFM 
International  CFM  5&-3  engines,  to 
require  a  functional  check  of  the  engine 
fire  detection  system  and  airborne 
vibration  monitoring  system,  and 
correction,  if  necessary.  That  action  was 
prompted  by  reports  that  improper 
installation  of  the  wiring  in  those 
systems  may  have  existed  on  a  Model 
737-400  series  airplane,  and  was  taken 
as  a  precautionary  measure.  Improper 
installation  of  the  wiring,  if  not  detected 
and  corrected,  could  result  in  severe 
damage  to  the  airplane  in  the  event  of 
an  engine  overheat  or  engine  fire. 

On  January  13. 1989.  the  FAA  issued 
telegraphic  AD  T89-01-52.  apphcable  to 
Boeing  Model  757  series  airplanes,  to 
require  a  functional  check  of  the  cargo 
compartment  fire  protection  system 
wiring,  and  modification,  if  necessary. 
That  action  was  prompted  by  reports  of 
improper  installation  of  that  wiring  on 
two  Model  757  airplanes.  This  condition, 
if  not  corrected,  could  result  in  the 
discharge  of  halon  into  the  wrong 
compartment,  which  could  then  result  in 
an  unsuppressed  fire,  causing  severe 
damage  to  the  airplane. 

On  January  19. 1989.  the  FAA  issued 
telegraphic  AD  T89-02-51,  applicable  to 
Boeing  Model  767  airplanes,  to  require  a 
functional  check  of  the  cargo 
compartment  fire  protection  system 
wiring,  and  modification,  if  necessary. 
This  action  was  prompted  by  the  FAA's 
determination  that  similarities  between 
the  configuration  of  the  cargo 
compartment  fire  protection  systems  on 
the  Boeing  Model  757  and  767  make  the 
latter  subject  to  the  potential  for  the 
same  incorrect  installation. 

Each  of  those  AD's  contained  a 
requirement  for  operators  to  submit  a 
report  to  the  FAA  of  the  findings  of  each 
check  from  which  it  was  determined 
that  the  wiring  and/or  plumbing  was  not 
configured  correctly. 

On  January  31. 1989.  the  FAA  issued 
telegraphic  AD  T89-03-51,  applicable  to 
all  Boeing  Models  757  and  767  series 
airplanes;  Models  737-200.  -300,  and 
-AOO,  and  Models  747-200  and  -300  series 


airplanes,  manufactured  after  December 
31, 1980.  This  AD  superseded  the  three 
previously-issued  AD's  described  above, 
but  it  retained  the  requirements  of  those 
AD's.  added  requirements  for  additional 
functional  checks,  and  added  certain 
Model  737  and  747  series  airplanes  to 
the  applicability. 

This  action  was  taken  because  reports 
of  incorrectly  installed  plumbing  or 
wiring  in  the  engine  and  cargo 
compartment  fire  protection  systems, 
submitted  in  response  to  the  previous 
telegraphic  AD's,  indicated  that  other 
models  of  Boeing  airplanes 
manufactured  during  the  same  time  span 
may  also  have  incorrectly  installed 
wiring  and/or  plumbing.  In  analyzing 
the  reports  received,  the  earliest 
production  date  of  airplanes  reported 
with  these  problems  was  1982. 
Therefore,  the  FAA  determined  that 
these  conditions  are  likely  to  exist  on 
other  airplanes  manufactured  within 
that  time  period,  and  that,  as  a 
precautionary  measure,  checks  must  be 
performed  on  the  specified  airplanes 
manufactured  after  December  31, 1980.  If 
problems  are  subsequently  reported  on 
airplanes  manufactured  prior  to  that 
date,  the  FA.A  may  consider  additional 
rulemaking  action  to  address  those 
airplanes. 

This  AD  also  requires  that  an 
appropriate  functional  check  be 
conducted  on  the  engine  fire  detection 
system,  engine  fire  extinguishing  system, 
cargo  fire  detection  system,  and/or 
cargo  fire  extinguishing  system  when 
any  maintenance  action  is  taken  on 
these  systems  which  could  cause  mis- 
wiring  and/or  mis-plumbing.  This  is 
considered  to  be  interim  action  until 
final  action  is  identified,  at  which  time 
the  FAA  may  consider  further 
rulemaking  to  address  it. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  January 
31,  1989.  to  all  known  U.S.  owners  and 
operators  of  Boeing  Models  757;  767: 
737-200,  -300,  and  -400:  and  747-200  and 
-300  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  to 
make  it  effective  as  to  all  persons. 

Paragraphs  A.,  B,  C.  and  D.  of  this 
final  rule  have  been  revised  to  include 
leferences  to  revised  Boeing  telexes 
(released  subsequent  to  the  issuance  of 
AD  T89-03-51),  which  describe 
procedures  to  be  used  for  accomplishing 
certain  functional  checks.  These 


revisions  to  the  originally-released 
telexes  are  merely  clarifying  or 
correcting  in  nature,  and  operators  who 
have  previously  accomplished  the 
required  functional  checks  in 
accordance  with  the  originally-issued 
service  telexes  are  considered  to  have 
complied  with  the  requirements  of  this 
amendment.  The  FAA  has  determined 
that  this  change  to  the  final  rule  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
paperwork  reduction  act  of  1980  (Pub.  L 
96-511)  and  have  been  as.signed  OMB 
Control  Number  2120-0056. 

The  regulations  adopted  hcrwn  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12291   It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
imrrvediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26.  1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 

safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    i  Amended! 

2.  Section  39.13  is  amended  by 
revising  Telegraphic  AD  T89-03-51. 
issued  January  31. 1989.  as  follows: 

Boeing:  Applies  to  all  Boeing  Model  757  and 
767  series  airplanes,  and  Models  737-200. 
-30a  and  -400,  and  Models  747-200  and 
-300  series  airplanes,  manufactured  after 
December  31. 1980.  certificated  in  any 
category.  Compliance  required  within  25 
days  after  the  effective  date  of  this  AD. 
unless  previously  accomplished:  and 
thereafter,  compliance  it  required 
immediately  following  any  maintenance 
action  which  could  cause  mis-wiring 
and/or  mis-plumbing. 
To  detect  incorrectly  installed  fire 

protection  system  plumbing  and/or  wiring. 

accomplish  the  following: 

A.  For  Model  737-200.  -300,  and  -400  series 
airplanes,  line  number  728  and  subsequent: 

1.  Engine  overheat,  fire  detection,  and  fire 
extinguishing  systems:  conduct  a  functional 
check  of  each  system  in  accordance  «vith  the 
appropriate  airplane  model  Boeing  Telex  as 
follows: 
—For  Boeing  Model  737-200:  Telex  M-7272- 

89-0532,  dated  February  &  1989. 
—For  Boeing  Models  737-300  and  -400:  Telex 

M-7272-89-0530,  dated  February  6, 1968. 

Note:  Operators  of  Model  737-300  and  737- 
400  series  airplanes  that  have  previously 
completed  a  functional  check  of  one  engine's 
overheat  and  fire  detection  system,  and  a 
continuity  check  of  the  second  engine's 
overheet  and  fire  protection  system  to 
comply  with  AD  T8»-01-51.  dated  January  11. 
1989,  are  only  required  to  complete  the 
functional  check  on  the  second  engine  and 
the  fire  extinguishing  wiring  portion  of  the 
functional  test  procedure  identified  above. 

Note:  Operators  who  have  previously 
accomplished  the  functional  checks  required 
by  this  paragraph  in  accordance  with  Boeing 
Telex  M-7272-89-0532,  dated  January  31. 
1989  (for  Model  737-200  series  airplanes),  or 
Telex  M-7272-89-0516.  dated  January  31. 
1989  (for  Model  737-300  and  737-400  series 
airplanes),  which  were  the  service 
information  telexes  specified  in  telegraphic 
AD  Te&-03-51,  issued  January  31. 1981.  are 
considered  to  have  complied  with  the 
requirements  of  this  paragraph. 

B.  For  Model  747  series  airplanes,  line 
number  489.  494  through  496.  500  through  895. 
697  through  699.  701  through  /04.  706.  707.  709 
through  714,  716,  718  through  720.  and  724: 

1.  Engine  fire/overheal  detection  and 
warning  systems:  Conduct  a  functional  check 
in  accordance  with  Boeing  Telex  M-7201-89- 
0194,  dated  January  31. 1989. 

2.  Engine  fire  extinguishing  system  wiring 
and  plumbing:  Conduct  a  functional  check  of 
the  wiring  and  plumbing  in  accordance  with 
Boeing  Telex  M-7201 -89-0200.  dated  January 
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31   TJ89,  as  corrected  by  Boeing  Telex  M- 
7201-89-0284,  ddted  February  14.  1989  for 
Pralt  and  Whitney  engines,  as  corrected  by 
Boeing  Telex  M-7201-89-0285,  dated 
February  14.  1989.  for  CE  CF6-45/50  engines. 
and  as  corrected  by  Boeing  Telex  M-7201-89- 
0290.  dated  February  15.  1989.  for  CF.  CFfr- 
80C2  engines.  The  plumbing  functional  check 
applies  only  to  airplanes  equipped  with 
General  Electric  CF8  engines 

3  Cargo  compartment  smoke  detection 
system.  Conduct  a  functional  check  in 
dcrordance  with  Boeing  Telex  M-7201-89- 
0197.  dated  January  31.  1989.  as  corrected  by 
Bfjeing  Telex  M-7201 -89-0304.  dated 
February  17.  1989. 

4.  Cargo  compartment  fire  extinguishina 
system:  (Zlonduct  a  functional  check  of  She 
wiring  in  accordance  with  Boeing  Telex  M- 
7201-89-0195.  dated  January  31.  1989;  and  of 
the  plumbing  in  accordance  with  Boeing 
Telex  M-7201 -88-01 95.  dated  |anuary  31. 
1989. 

No<e:  Operators  who  have  previously 
accomplished  the  functional  checks  required 
by  this  paragraph,  in  accordance  with  Bceinsj 
Telex  M-7201 -89-0200.  dated  January  31, 
1989-  Telex  M-7 201 -89-0200.  dated  [anuary 
31.  1989-.  Telex  M-7201-89-0197,  dated 
January  31.  1989:  or  Telex  M-7201-89-0195. 
dated  January  31.  1989;  as  appropriate  which 
were  the  service  information  telexes 
specified  in  telegraphic  AD  T89-03-51.  issued 
|;inuary  31. 1981,  are  considered  to  have 
complied  with  the  requirements  of  this 
paragraph. 
C,  For  all  Model  757  series  airplanes 
1  Engine  overheat,  fire  detection,  and  fire 
extinguishing  systems:  Conduct  a  functional 
check  of  each  system  in  accordance  with 
Boeing  Telex  M-7272-89-0531.  dated 
Fpbruary  &.  1989 

2,  Cargo  compartment  smoke  detection 
system:  Conduct  a  functional  check  in 
accordance  with  Boeing  Telex  M-7272-89- 
0531.  dated  February  8,  1989 

3.  Cargo  compartment  fire  extinguishing 
svstem  Conduct  a  functional  check  of  the 
wiring  in  accordance  with  Boeing  Telex  M- 
7272-89-0185,  da<ed  lanuary  13.  1989.  or 
Boeing  Telex  M-7272-89-0531  dated  February 
8.  1989:  and  of  the  plumbing  in  accordance 
with  Boeing  Telex  M-7272-89-0531,  dated 
February  8.  1989 

Note:  Oper'^to^s  who  have  previously 
accomplished  the  functional  checks  required 
by  this  paragraph  in  accordance  with  Boeing 
Telex  M-7272-89-0531.  dated  January  31 
1989,  which  was  the  service  information  telex 
specified  in  telegraphic  .^D  T89-03-51,  issued 
January  31.  1989.  are  considered  to  have 
complied  with  the  requirements  of  this 
paragraph. 

D,  For  all  Model  767  series  airplanes: 

1  Engine  overheat  and  fire  detection 
systems:  Conduct  a  functional  check  in 
accordance  with  Boeing  Telex  M-72rn-89- 
019fi,  dated  [anuary  31,  1989.  as  cnrr.-ctcd  by 
Boeing  Telex  M-7201-89-0271   d^tod 
February  13.  1989 

Note:  Operators  who  have  previously 
accomplished  the  functional  checks  required 
by  this  paragraph  in  arrordance  with  BocnH 
Telex  M-'201 -89-01 96.  dated  |anuar\  ;tl 
1989,  which  w^s  the  service  information  telex 
specified  in  telegraphic  .\D  T89-03-51.  issued 
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January  31.  1989.  are  considered  to  have 

complied  with  the  requirements  of  Ihis 
paragraph, 

2  Engine  fire  extinguishing  system: 
Conduct  a  functional  check  of  the  wiring  In 
accordance  with  Boeing  Telex  M-7201-89- 
0T«,  dated  lanuary  31,  1989:  and  of  the 
plumbinH  in  accordance  with  Boeing  Telex 
M-"201-89-0199.  dated  January  31.  1989 

3  Lower  cargo  compartment  smoke 
detection  system.  Conduct  a  functional  check 
in  accordance  with  Boeing  Telex  M-7201 -89- 
02OT,  dated  January  31,  1989. 

4.  Cargo  compartment  fire  extinguishing 
system:  Conduct  a  functional  check  of  the 
Wiring  m  accordance  with  Boeing  Telex  M- 
"J(.n -89-01 98,  dated  January  31.  1989;  and  of 
itip  piumbir.g  in  accordance  with  AD  Sfl-13- 
()4.  .'\mendment  39-594" 

E.  Within  10  days  after  accomplishing  the 
initial  checks  required  by  paragraphs  A 
thrtnigh  D  ,  above,  submit  a  report  of  the 
complete  descnp'ion  of  findings  of  each 
check  from  which  it  is  determined  that  the 
wiring  and/ or  plumbing  is  not  configured 
correctly,  to  Manager,  Seattle  .Aircraft 
Certification  Office  ?.\A.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-6a966.  Seattle.  Washington  98168; 
r^ipid  fax  1206)  431-1913;  telex  756366. 

F,  If  any  discrepancy  is  detected  during  the 
functional  tests  -equired  by  paragraphs  A. 
through  D  .  above,  correction  of  the  anomaly 
must  be  completed  prior  to  further  flight. 

{.;  .\r\  alternate  means  of  compliance  or 
adiusiment  of  the  compliance  time,  which 
provides  an  dccfp\s\i\e  level  of  safely,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region- 
Note:  The  request  should  be  forwarded 
through  an  FA.A  Principal  Maintenance 
Inspector  (PMH,  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

H,  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  19"  and  21  199  to 
operate  airplanes  to  a  base  for 
accomplishment  of  the  inspections  requited 
bv  this  AD, 

.Mi  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  tn  Boeing  Commercial 
Airplanes.  P,0,  Box  3707,  Seattle, 
Washington  98124,  This  information 
may  be  examined  at  the  FAA. 
.Northwest  Mountain  Region,  Transport 
Airplane  Directornte,  179<,X)  Pacific 
Highway  South.  Seattle.  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  supersedes 
telegraphic  AD  Ta<i-ni-51.  issued 
January  11. 19ti9.  telegraphic  AD  T89- 
01-52.  issued  lanuary  13, 1989;  and 
telegraphic  AD  T89-02-51,  issued 
January  19, 1989. 

This  amendment  becomes  effective 
May  26. 1989. 


Portions  of  this  amendment  were 
effective  earlier  to  all  recipients  of 
Telegraphic  AD  T89-03-51,  dated 
January  31, 1989. 

Issued  in  Seattle,  Washington,  on  May  1, 
1989 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  89-11197  Filed  5-9-89;  845  am| 
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14  CFR  Part  39 

(Docket  No.  89-NM-61-AC>;  Amdt.  39-62121 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  125-800  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  125-800  series  airplanes, 
which  requires  inspection  of  the 
electrical  cable  looms  for  chafing  and 
adequate  clearances  from  adjacent 
equipment,  and  repair,  if  necessary'.  This 
amendment  is  prompted  by  reports  of 
chafing  of  the  electrical  cable  looms  due 
to  interference  between  the  cable  loom 
and  adjacent  equipment.  This  condition, 
if  not  corrected,  could  lead  to  loss  of 
electrical  power  and  could  create  a 
potential  fire  hazard. 
EFFECTIVE  DATE:  May  26.  1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1,565.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The 
United  Kingdom  Civil  Aviation 
Authority  (CAA).  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  British  Aerospace  Model 


BAe  125-«00  series  airplanes.  There 
have  been  reports  of  chafing  of  the 
electrical  cable  looms  due  to 
interference  between  the  cable  looms 
and  adjacent  equipment.  This  condition. 
if  not  corrected,  could  lead  to  loss  of 
electrical  power  and  could  create  a 
potential  fire  hazard. 

British  Aerospace  has  issued  Service 
Bulletin  24-270,  dated  March  20,  1989. 
which  describes  procedures  to  inspect 
for  chafed  electrical  cable  looms  and 
adequate  clearances  from  adjacent 
equipment,  and  repair,  if  necessary.  The 
United  Kingdom  CAA  has  classified  the 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
ceriificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
inspection  of  the  electrical  cable  looms 
for  chafing  and  inadequate  clearance 
from  adjacent  equipment,  and  repair,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  condition  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26,  1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 


(otherwise,  an  evaluation  is  not 
required). 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39  13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART39— [AMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423 
49  use  106(g|  [Revised  Pub.  L  97-449. 
lanuary  12,  19831  and  14  CFR  11.89. 

2.  By  adding  the  following  new 

airworthiness  directive: 

British  .\ero8pace:  .\pplie8  to  Model  BAe 
l25-8f)0  series  airplanes.  Serial  Numbers 
8(>9l  to  8147,  certificated  in  any  category. 
Compliance  is  required  within  7  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  loss  of  electrical  power  and 
eliminate  a  potential  fire  hazard,  due  to 
chafed  cable  looms,  accomplish  the 
following' 

A  Perform  a  one-lime  inspection  of  the 
electrical  cable  looms  above  panel  DA-E  for 
cable  chafing  and  adequate  clearance  from 
adjacent  equipment,  in  accordance  with 
British  Aerospace  Service  Bulletin  24-270, 
dated  March  20.  1989.  If  any  cable  is  chafed 
or  if  clearance  is  insufficient,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin 

B  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note;  The  request  should  he  forwarded 
through  an  FAA  Principal  .Maintenance 
Inspector  (PMl)  who  may  concur  or 
comment,  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

C,  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  .Aerospace,  PLC, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414.  Dulles  international  Airport, 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office, 


9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
May  26. 1989. 

Issued  in  Seattle.  Washington,  on  May  1. 
1969. 

Darrell  M.  Peder<oa, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-11198  Filed  5-»-89;8;45aiD| 
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14  CFR  Part  71 

lAirspace  Docket  Ha   f/i  A'  t-11) 

Alteration  of  Transitior  A.'ca — SL 
Joseph,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION  i  inal  rule. 


summary:  The  nature  of  this  Federal 
action  is  to  alter  the  St.  |oseph. 
Missouri,  transition  area  by  deleting 
therefrom  the  4,500-foot  transition  area 
designation.  Since  the  Kansas  and 
Missouri  transition  areas  already 
provide  for  that  airspace,  it  is  redundant 
to  repeat  it  in  the  St.  Joseph,  Missouri, 
transition  area  description. 

EFFECTIVE  DATE:  0901  u.t.c.  September 

21.  1989, 

FOR  FURTHER  INFORMATION  (,  Oi-taCT: 

Lewis  G.  Earp.  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Trirnho-f  'Pin'  4:r>-";n" 

SUPPLEMENTARY  INFORMATION:— The 

Rule — purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181)  is 
to  alter  the  transition  area  at  St.  Joseph, 
Missouri.  This  transition  area  presently 
includes  a  4,500-foot  airspace 
description.  Since  the  Kansas  and 
Missouri  transition  areas  already 
provide  for  that  airspace,  it  is 
unnecessary  to  have  it  reiterated  at  the 
St.  Joseph.  Nlissouri.  transition  area 
designation.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

Accordingly,  action  is  taken  herein  to 
make  this  deletion.  Since  this  action 
eliminates  a  redundancy,  does  not 
require  charting  changes,  and  decreases 
the  size  of  the  transition  area,  it  is  an 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Therefore, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


summary:  This  amendment  realigns  Jet 
Routes  1-19.  1-35.  J-71,  J-73,  J-87,  ]-96 


improves  traffic  flow  and  reduces 
controller  coordination. 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesday,  May  10,  1989  /  Ruius  and  Regulations  20 1: 


I-lOl  [Amended)  Regulatory  Flexibility  Act  ,5  I,'  S  C  Wl         supplementary  information 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal,  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows; 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Par*  71 
continues  to  read  as  follows 

Authority  49  L' SC.  nWil.  13b4ia\.  1510: 
Executive  Order  li3864,  49  L  SC   l(J6(g 
(Revised  Pub.  L  9"-t49.  Icinudry  12.  19831,  14 
CFR  1169. 

2.  By  amending  §  ^i  \q\  as  follows; 
St.  Joseph,  Missouri  |Revised| 

That  airspace  extendmsi  upward  from  TOO 
fee!  above  the  surface  within  an  8-mile  radius 
of  Rosecrans  Memorial  .Airport  (lat,  39°46'2.') ' 
.\  ,  long-  94'54'45  '  W  )  and  within  5  miles  east 
and  8  miles  west  of  the  St.  Joseph  ILS 
localizer  south  course,  exlendina  from  the  S- 
m.ile  radius  area  to  12  miles  south  of  the  OM, 

This  amendment  becomes  effective  at 
0901  u.t.c.  September  21, 1989 

Lssued  in  Kansas  City,  Missouri,  on  April 
24,  1989 

Clar«nce  E.  Newbem, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  89-11201  Filed  5-9-89:  8.45  am] 
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14  CFR  Part  75 

(Airspace  Docket  No.  89-AGL-221 


Alteration  of  Jet  Routes;  IL 

agency:  Federal  Aviation 
Ad.ministration  (FAAl.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  realigns  |et 
Routes  1-19,  1-35.  1-71,  1-73,  \-S7.  \-m 
and  I-lOl  located  in  the  state  of  Illinois. 
The  realignment  of  these  jet  routes  is 
necessary  to  improve  the  flow  of  traffic 
in  the  metropolitan  Chicago  area.  This 
action  is  one  of  a  number  of  measures 
implemented  on  an  expedited  basis  to 
increase  the  efficiency  of  air  traffic  flow 
and  reduce  arrival /departure  delays  in 
the  Chicago  area  This  action  enhances 
safety,  improves  traffic  flow  and 
reduces  controller  coordination. 

EFFECTIVE  DATE:  0901  u  tc.  [une  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lewis  W  Still.  Airspace  Branch  (ATO- 
240],  ,^!^space — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW  ,  Washington,  DC  20591; 
telephone   (20:i  :6--9250 

SUPPLEMEKTARY  INFORMATION: 
History 

On  March  28, 1989.  the  FAA  proposed 

to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
descriptions  of  |-19,  1-35,  1-71,  J-73,  1-67. 
J-96  and  )-101  located  in  the  Pontiac,  IL 
area.  These  changes  will  substantially 
increase  the  effinenry  of  arrival  and 
departure  routes  to  and  from  O  Hare 
International  Airport  and  other  airports 
in  the  Chicago  metropolitan  area. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Due  to  the  air  safety  requirement  for  this 
action,  it  will  become  effective  in  less 
than  30  days  after  publication.  .No 
comments  ob|er,img  to  the  proposal 
were  received.  FNcept  for  editorial 
changes  and  )et  Route  1-18  being 
removed  from  this  doci^et,  this 
arr.pndment  is  the  same  as  that 
proposed  in  the  notice,  Section  75,100  of 
Part  75  of  the  Federal  .Aviation 
Regulations  was  republished  in 
Handbook  7400. 6E  dated  January  3, 
19flq 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  [et  Routes  1-19,  [-35. 
J-71,  1-73,  1-87,  1-96  and  j-lOl  located  in 
the  State  of  Illinois  The  realignment  of 
these  )et  routes  is  necessary  to  improve 
the  flow  of  traffic  in  the  metropolitan 
Chicago  area.  This  action  is  one  of  a 
number  of  measures  implemented  on  an 
expedited  basis  to  increase  the 
efficiency  of  air  traffic  flow  and  reduce 
arrival/departure  delays  in  the  Chicago 
area.  This  action  enhances  safety, 


improves  traffic  flow  and  reduces 
controller  coordination. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  75— {AMENDED! 

1  The  authority  citation  for  Part  75 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  134«(a},  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97^49,  January  12,  1983);  14 
CFR  11.69 

§  7S.100    (Amended] 

2.  Section  75  100  is  amended  as  follows: 

|-19  (Amendedl 

By  removing  the  words  "to  St  Louis,  MO." 
and  substituting  the  words  "St.  Louis,  MO: 
Roberts,  Ik  to  Northbrook,  IL. " 

[-35  [Amended] 

By  removing  the  words  "the  INT  of  the 
Capital  036°  and  the  Joliet,  IL,  204°  radials; 
(oliet,"  and  substituting  the  words  "Pontiac, 
IL  johet,  IL" 

|-71  [Amended] 

By  removing  the  words  "INT  Centralia  019° 
and  Northbrook,  IL  186°  radials;  to 
Northbrook."  and  substituting  the  words 
■Roberts,  IL  to  Northbrook.  IL  ' 

1-73  (Amended) 

After  the  words  'Terre  Haute,  IN:"  insert 

"Danville,  IL; " 

1-87  [Amended] 

By  removing  the  words  "Bradford,  IL"  and 
substituting  the  words  "Moline,  IL  ' 

[-96  [Amended] 

By  removing  the  words  "Bradford,  IL"  and 
substituting  the  words  "Peoria,  IL;" 


1-101  (Amended) 

By  removing  the  words  "INT  of  the  Capital 
036°  and  the  Joliet,  IL  204°  radials;  Joliet;" 
and  substituting  the  words  "Pontiac,  IL  Joliet, 
IL" 

Issued  in  Washingtoa  DC,  on  May  1,  1989 

Harold  W.  Becker. 

Marjager  Airspace-Rules  and  Aeronaut  :cal 
Information  Division. 

[FR  Doc.  89-11200  Filed  5-9-69;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  Of  the  Attorney  General 
28  CFR  Part  60 

lOrder  No.  1344-89] 

Authorization  of  Federal  Law 
Enforcement  Officers  To  Request  the 
Issuance  of  a  Search  Warrant 

agency:  U.S.  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  Ru)e  41(h)  of  the  Federal 
Ru)es  of  Crimina)  Procedure  authorizes 
the  Attorney  General  to  designate 
categories  of  federal  law  enforcement 
officers  who  may  request  issuance  of 
search  warrants. 

This  Order  amends  28  CFR  Part  60  by 
adding  the  Office  of  Criminal 
Investigations  of  the  Environmental 
Protection  Agency  to  the  government 
organizations  listed  in  28  CFR  60.3{aj 
which  have  law  enforcement  officers 
who  are  authorized  to  request  the 
issuance  of  search  warrants  under  Rule 
41,  Federal  Ru)es  of  Criminal  Procedure. 
EFFECTtVE  DATE:  April  28,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  B.  Cubbage,  Deputy  Chief,  or 
Donald  B.  Nicholson,  Attorney,  General 
Litigation  and  Legal  Advice  Section, 
Criminal  Division,  Department  of 
Justice.  Washington,  DC  20530  (202-78f)- 
4827). 

SUPPLEMENTARY  INFORMATION:  This 

Order  adds  a  new  §  60.3(a)(17)  to  28 
CFR  Part  60  to  add  the  Office  of 
Criminal  Investigations  of  the 
Envi'onmental  FYotection  Agency. 
Because  the  material  contained  herein  is 
a  matter  of  Department  of  Justice 
practice  and  procedure,  the  provision  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemal^ing,  opportunity  for  public 
participation,  and  delay  in  effective  date 
is  inapplicable. 

The  Department  of  Justice  has 
determined  that  this  Order  is  not  a 
major  rule  for  purposes  of  either 
Executive  Order  12291,  or  the 


Regulatory  Flexibility  Act,  5  u  S  C  BOl 
et  spq. 

List  of  Subjects  in  28  CFR  Part  60 

Search  warrants. 

By  virtue  of  the  authority  vrsted  in  me 
by  Rule  41(h)  of  the  Federal  Rules  of 
Criminal  Procedure,  Part  60  of  Chapter  1 
of  Title  28,  Code  of  Federal  Regulations, 
IS  hereby  amended  as  follows: 

PART  60— (AMENDED) 

1,  The  authority  for  F'art  60  continues 
to  read  as  follows: 

Authority:  Rule  41(h).  Fed.R.Cnm.P 

2.  Section  60.3  is  amended  by  adding  a 
new  paragraph  iaJ(17J  to  read  as 
follows: 

§  60.3    Agencies  with  authorized 
personnel. 


(17)  Environmental  Protection  Agency: 

Office  of  Crimina)  Investigations. 
•        •        •        *        « 

Date:  April  28.  1989 
Dick  TTiomburgh, 
Attorney  General. 

(FR  Doc.  89-11023  Filed  5-»-a9;  8:45  amj 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Handling  of 
Employment  Discrimination  Charges 

AGENCY:  Equal  Employment  Opportunity 

Commission, 
ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State 
and  Local  fair  employment  practices 
agencies  (706  Agencies)  so  that  they 
may  handle  employment  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  the  Fort  Dodge — Webster  County 
(Iowa)  Human  Rights  Commission  as  a 
706  Agency 

EFFECTIVE  DATE;  MdV  10.  1989. 

FOR  FURTHER  INFORMATION  CONTftCT: 

Valentina  )ackson.  Equal  Employment 
Opportunity  Commi.ssion,  Office  of 
Proiirdm  Operations.  Svstemic 
Investigations  and  Individual 
Compliance  Programs,  State  and  Local 
Branch,  2401  E  Street,  NW.,  Washington. 
DC,  20507.  Telephone  202-634-6806. 


SUPPLEMENTARY  INFORMATION 

List  ol  Subjects  m  29  LFK  i'.irt  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Lntergovemmental 
relations. 

PART  1601— i  AMENDED  ■ 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 

Authority:  Sections  709,  713.  7S  Statute* 
263.  265:  42  U  S  C  2000e-8.  2000e-12. 

§  1601  74     :  Ariienaec 

Accordingly.  29  CFR  Part  1601  is 
amended  in  {  1601.74(aJ  by  adding  in 
alphabetical  order,  the  Fort  Dodge — 
Webster  County  (lowaj  Human  Rights 
Commission. 

Signed  in  Washington.  DC  this  2d  day  of 
May  1969. 

For  the  Commission. 
James  H.  Troy, 

Director.  Office  of  Program  Operatiorts. 
JFR  Doc.  89-11157  Filed  5-9-89;  8:45  am) 
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29  CFR  Part  1601 


706  Agencies,  HandiirsQ  of 
Employment  DiscnrT^ir\T,o,; 


narges 


agency:  Equal  Employment  Opportunity 
Commission. 

ACTKMi:  Final  rule. 

SUMMARY:  The  Equal  Employment 
0,y.,i:  ,nity  Commission  amends  its 
regulations  designating  certain  State 
and  Local  fair  employment  practices 
agencies  (706  AgenciesJ  so  that  they 
may  handle  employment  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  the  Hillsborough  County.  Florida 
Equal  Opportunity  and  Human 
Relations  Department  as  a  706  Agency. 

EFFECTIVE  DATE    May  10. 1989. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Valentina  j,:,:k.,i.,;.  t...  .,-.   t.mployment 
Opportimity  Commission,  Office  of 
Program  Operations,  Systemic 
Investigations  and  Individual 
Compliance  Programs,  Slate  and  Local 
Branch.  2401  E  Street.  NW..  Washington 
DC  20507.  Telephone  202-634-6806. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjectb  ui  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations. 
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PART  1601-{  AMENDED) 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 

Authority:  Sections  709  713.  78  Statutes 
263,  265;  42  U.S.C.  2000e-fl.  200n€l2. 

$1601.74    [Amended) 

Accordingly,  29  CFR  Part  1601  is 
amended  in  §1601.  74(a)  by  adding  in 
alphabetical  order,  the  Hillsborough 
County,  Florida  Equal  Opportunity  and 
Human  Relations  Department 

Signed  in  Washmj?tnn  DC  this  1st  day  of 
May  1989 

For  the  Commission  i 

|ame«  H,  Troy, 

Director.  Office  of  Program  Operations. 
(FR  Doc,  89-11158  Filed  5-9-89:  845  am] 
WUHM  COOC  UTO-tM-M 


ENVIR0NMEF4TAL  PROTECTION 
AGENCY 

40  CFR  Part  180  | 

(OPP-300197;  FRL-3566-51 

Various  Pesticide  Tolerances; 
Tectinicai  Amendments 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Final  rule,  (echnicdl  | 

amendments. 

summary:  This  document  amends 
various  sections  in  40  CFR  Part  180  for 
tolerances  and  exemptions  from 
tolerances  for  pesticide  chemicals  in  or 
on  raw  agricultural  commodities.  These 
are  technical  amendments  that  merely 
clarify  or  correct  previously  issued 
regulations  appearing  m  the  Code  of 
Federal  Regulations  (CFR),  These 
amendments  impose  no  new  regulatory 
requirements:  therefore,  advance  notice 
and  public  comment  are  unnecessary 
EFFECTlve  date:  May  10,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Cntchlow,  Registration  Division 
(H-7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  716,  CM  «2,  1921  [efferson 
Davis  Highway.  Arlington,  VA  22202, 
('03 1-557-1806 

SUPPtEMENTARY  INFORMATION:  This 
document  amends  pesticide  tolerance 
regulations  in  Title  40  of  the  Code  of 
Federal  Regulations  (CFR),  Parts  150  to 
189,  in  S  180,106  (diuron),  §  180215 
(naled),  {  180.225  (aluminum  phosphide), 
§  180  249(alachlor).  |  180,298 
(methidathion),  5  180.351  (biffjnot.), 
§  180  359  (methoprene),  §  180  .3t.V4 
(glyphosate).  and  §  180  408  (metaiaxyl) 


to  correct  errors  in  the  CFR.  A 
discussion  of  each  amendment  follows. 

;  Section  180.106 

In  §  180.106  the  current  tolerance  for 

papayas  appears  incorrectly  as  05  part 
per  million  (ppm|.  The  correct  tolerance 
of  05  ppm  was  issued  in  the  Federal 
Register  of  November  2,  1972  (37  FR 
2334).  but  was  incorrectly  carried  in  the 
CFR  of  1973  and  subsequent  issues.  The 
amendment  below  reinstates  the  correct 
tolerance.  0.5  ppm. 

2.  Section  180.215. 

In  S  180.215  in  the  list  of  commodities, 
the  entry  "Pears  (succulent)'"  is  a 
typofiraphical  error.  The  entry  should 
read    Peas  (succulent)." 

J.  Section  180.225 

In  §  180.225  in  the  list  of  commodities, 

the  tolerance  of  0.01  ppm  for  walnuts 
and  wheat  is  incorrect.  The  correct 
tolerance.  0  1  ppm,  v^rls  published  in  the 
Federal  Register  of  October  21,  1977  (42 
FR  56114),  but  was  carried  incorrectly  as 
0,01  ppm  m  the  CFR  of  1979  and 
subsequent  issues.  The  amendment 
below  reinstates  the  correct  tolerance, 
0  1  ppm. 

4.  Section  180.249 

In  %  180.249  in  the  list  of  commodities, ,, 
the  entry  "Beans,  hay  *   *   *  0.2  ppm"  is 
being  reinstated.  This  entry  was  added 
in  the  Federal  Register  of  .August  15. 
19"4  (39  FR  293.59),  but  was 
inadvertently  omitted  when  the  list  of 
commodities  was  reissued  in  a  table 
format  in  the  Federal  Register  of 
February  9,  1983  (48  FR  5921),  Also,  the 
entry    Horses,  mbyp  '    '    *  0.02  ppm"  is 
being  reinstated.  This  entry  was  issued 
in  the  Federal  Register  of  November  29, 
19"3  (38  FR  32909)  and  appears  in  the 
CFR  of  19"4  and  subsequent  issues,  but 
was  inadvertently  omitted  in  the 
February  9, 1983  (48  FR  5921)  revision. 

5.  Section  180.298 

In  §  180.298(b)  in  the  list  of 
commodities,  the  tolerance  entry  for 
sheep,  mbyp  is  corrected  from  00.5  to 
0  05  ppm  The  entry  was  added  in  the 
Federal  Register  of  lanuar^,  9.  1985  (.50 
FR  1054).  and  the  preamble  of  that 
document  makes  clear  that  the  intended 
and  correct  tolerance  is  0.05  ppm. 

6.  Section  180.351 

In  S  180.351  in  the  list  of  commodities, 

the  current  tolerance  for  wheat,  straw  is 
changed  from  0  to  0,05  ppm.  The  correct 
entry.  0.05  ppm,  was  added  in  the 
Federal  Register  of  September  18, 1978 
(43  FR  41394).  but  was  carried 
incorrectly  in  the  CFR  of  1979  and 
subsequent  issues. 


7,  Section  180.359 

In  §  180.359  in  the  hst  of  commodities. 
the  current  tolerance  for  mushrooms  is 
changed  from  0  to  1.0  ppm.  The  correct 
entry,  1,0  ppm,  was  added  in  the  Federal 
Register  of  October  15. 1980  (45  FR 
68392).  but  was  carried  incorrectly  in  the 
CFR  of  1981  and  subsequent  issues. 

8  Section  180.364 

In  §  180.364(a)  in  the  list  of 
commodities,  the  entry  "Bananas  *  *  * 
0.2  ppm"  is  being  added.  The  entry  was 
published  in  the  Federal  Register  of 
August  5. 1980  (45  FR  51782)  for  bananas 
(including  plantains)  but  was 
inadvertently  omitted  from  the  CFR 
revision  of  1981  and  subsequent 
editions.  The  description  "including 
plantains "  is  no  longer  necessary,  as  the 
definition  for  bananas  in  40  CFR  180.1(h) 
has  been  amended  to  include  plantains; 
hence,  "including  plantains"  is 
redundant  and  is  dropped.  Also,  in 
paragraph  (c)  in  the  last  sentence,  the 
word  "no"  is  incorrect  and  unintended 
as  it  makes  the  sentence  illogical.  The 
sentence  is  corrected  by  deleting  "no." 

9.  Section  180.408 

In  §  180.408(a)  in  the  list  of 
commodities,  the  entry  "Cattle,  liver 
'  *   *  *  0.4  ppm"  is  being  reinstated  and 
the  entry  "Sheep,  mbyp  *  *  *  0.05  ppm" 
is  being  corrected  to  read  "Sheep,  mbyp 
(except  kidney  and  liver)  *  *  *  0.05 
ppm."  These  tolerances  were  published 
in  the  Federal  Register  of  January  26, 
1983  (48  FR  3600).  but  a  revision  of  the 
commodities  listing  in  the  Federal 
Register  of  December  4. 1985  (50  FR 
49692)  inadvertently  omitted  the  entry 
for  cattle,  liver  and  dropped  the  phrase 
"(except  kidney  and  liver)"  in  the  entry 
for  sheep,  mbyp.  The  amendments 
below  reinstate  the  correct  entries.  Also, 
the  source  note  at  the  end  of  the  section 
is  corrected  by  revising  the  entry  "50  FR 
49692,  Nov.  4, 1985"  to  read  "50  FR 
49692;  Dec.  4, 1985." 

No  new  regulatory  requirements  are 
being  added.  The  changes  being  made 
are  merely  technical  amendments  that 
correct  typographical  errors,  reinsert 
inadvertently  omitted  entries,  or  correct 
other  obvious  errors;  therefore,  advance 
notice  and  public  comment  are  not 
necessary  prerequisites  for  the  issuance 
of  this  document,  and  it  is  effective  upon 
publication  in  the  Federal  Register, 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated;  April  21, 1989 

Anne  E,  Lindsay, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  the  following  technical 
amendments  are  made  to  40  CFR  Part 
180: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C  346a  and  371. 

§180.106    [Amended) 

2.  In  §  180.106  Diuron;  tolerances  for 
residues,  the  tolerance  of  .05  part  per 
million  (ppm)  for  papayas  is  changed  to 
0.5  ppm, 

§180^15    [Amended] 

3.  In  S  180,215  Naled;  tolerances  for 
residues  in  the  list  of  commodities,  the 
entry  "Pears  (succulent)"  is  changed  to 
"Peas  (succulent)." 

§180.225    [Amended] 

4.  In  5  180.225  Aluminum  phosphide; 
tolerances  for  residues  in  the  list  of 
commodities,  the  tolerance  of  0.01  ppm 
for  walnuts  and  wheat  is  changed  to  0.1 
ppm. 

§  1S0J49    [Amended] 

5.  In  §  180.249  Alachlor;  tolerances  for 
residues  in  the  list  of  commodities,  add 
in  alphabetical  order  entries  for  beans, 
hay  at  0.2  ppm  and  horses,  mbyp  at  0.02 
ppm. 

§  180.298    [Amended] 

6.  In  §  180.298  Melhidathion; 
tolerances  for  residues  in  paragraph  (b) 
in  the  hst  of  commodities,  the  tolerance 
entry  for  sheep,  mbyp  is  changed  from 
00.5  ppm  to  0.05  ppm. 

§  180.351    [Amended] 

7.  In  §  180.351  Bifenox;  tolerances  for 
residues  in  the  list  of  commodities,  the 
tolerance  entry  for  wheat,  straw  of 

0  ppm  is  changed  to  0.05  ppm. 

§180.359    [Amended] 

8.  In  §  180,359  Methoprene:  tolerances 
for  residues  in  the  list  of  commodities, 
the  tolerance  entry  for  mushrooms  of 

0  ppm  is  changed  to  1.0  ppm. 

§  180.364    [Amended] 

9.  In  §  180.364  Glyphosate:  tolerances 
for  residues  in  the  list  of  commodities  in 
paragraph  (a),  add  in  alphabetical  order 
an  entry  for  bananas  at  0.2  ppm.  Also,  in 
paragraph  (c)  in  the  last  sentence,  the 
word  "no"  is  removed. 

§  180.408    [Amended] 

10.  In  §  180.408  Metaiaxyl:  tolerances 
for  residues  in  paragraph  (a)  in  the  list 


of  commodities,  alphabetically  add  an 

entry  for  cattle,  liver  at  0,4  ppm:  change 
the  entry  for  sheep,  mbyp  to  read 
"Sheep,  mbyp  (except  kidney  and 
liver)", 

IFR  Dor.  89-10-22  Filed  .5-9-89  8  45  am] 
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40  CFR  Part  180 

[PP  7E3473/R1011;  FRL  3569-21 

Pesticide  Tolerance  for  Sulfur  Dioxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  fungicide  sulfur  dioxide 
in  or  on  grapes.  Uvas  Quality  I'ackaging, 
Inc.,  Snowden  Enterprises.  Inc.,  Fnip.ir 
International  Corp.,  and  Quimica  Oskii 
Ltda..  requested  the  establishment  of 
maximum  permissible  levels  for  ri'suiui's 
of  the  fungicide. 
EFFECTIVE  DATE:  May  10.  1989 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
7E3473/R1011),  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Room  3708,  401  M 
Street  SW.,  Washington.  DC  204WJ 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Walter  C.  Francis.  Product 
Manager  (PM)  32.  Registration  Division 
{H-7505C),  Environmental  IVotertion 
Agency,  401  M  Street  SW,,  Washington.. 
DC  20460.  Office  location  and  telephone 
number:  Room  711,  CM  *2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202.  (703)-557-3964. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  ru)e,  published  in  the 
Federal  Register  of  (anuary  5,  1989  (54 
FR  384),  in  which  it  was  announced  that 
EPA  had  received  a  pesticide  pet'tion 
(7E34731  from  Uvas  Quality  Packaging 
Inc.,  P.O.  Box  369.  Antioch'  CA  94509. 
Snowden  Enterprises,  Inc..  P.O.  Box  751, 
Fresno  CA  93712,  Frupac  International, 
Corp,,  400  Market  Street,  Suite  500, 
Philadelphia,  PA  19106.  and  Quimica 
Osku.  Ltda.  853,  Agustinas  Street.  Office 
No.  831,  Santiago.  Chile,  proposing  to 
amend  40  CFT^  Part  180  by  establishing  a 
tolerance  to  permit  residues  of  the 
fungicide  sulfur  dioxide  in  or  on  grapes 
at  20  parts  per  million  (ppm). 

The  petitioners  subsequently 
amended  the  petition,  proposing  to 
establish  a  tolerance  to  permit  residues 
of  sulfur  dioxide  in  or  on  grapes  at  10 
parts  per  million,  the  current  level  of 
detection  determined  by  the  modified 
Monier-William  Method  used  by  the 
Food  and  Drug  Administration  (FDA)  for 
its  enforcement  procedures. 


Fifty-seven  commenters.  representing 
the  California  grape  growing,  shipping. 
and  packing  industry  as  well  as  Chilean 
grape  importers  and  sodium 
metabisulfite  pad  manufacturers, 
supported  the  establishment  of  a 
tolerance  to  permit  residues  of  sulfur 
dioxide  in  or  on  grapes  at  10  ppm.  There 
were  no  requests  for  referral  to  an 
advisory  committee  received  in 
response  to  the  proposed  rule. 

One  commenter  contended  that  there 
are  no  scientific  studies  which  report 
any  adverse  health  effects  resulting  from 
ingestion  of  table  grapes  with  sulfite 
levels  at  or  below  20  ppm. 

EPA  disagrees  with  the  commenter. 
EPA  has  evaluated  the  data  which 
prompted  FDA  to  announce  in  the 
Federal  Register  of  July  9. 1986  (51  FR 
25021),  that  the  use  of  sulfiting  agents  as 
preservatives  on  raw  fruits  and 
vegetables  served  or  sold  to  consumers 
was  no  longer  deemed  to  be  generally 
recognized  as  safe.  EPA  has  concluded 
that  these  data  demonstrate  that  a 
tolerance  level  in  excess  of  10  ppm 
would  pose  an  unacceptable  risk  to 
sulfite-sensitive  individuals. 

The  commenter  also  argued  that  the 
establishment  of  a  10-ppra  tolerance  for 
sulfur  dioxide  residues  would  be 
unnecessarily  restrictive  to  trade  and 
urged  EPA  to  adopt  a  higher  level  of  20 
ppm. 

Based  on  an  evaluation  of  the  data 
developed  during  the  California  and 
Chilean  certification  programs.  EPA  has 
determined  that  with  appropriate 
industry  controls  involving  the  use  of 
sulfur  dioxide,  the  majority  of.  if  not  all. 
shipments  of  imported  and  domestic 
grapes  can  maintain  the  proposed  10- 
ppm  tolerance  leveL  Therefore.  EPA  has 
concluded  that  the  establishment  of  a 
10-ppm  tolerance  for  sulfur  dioxide 
residues  in  or  on  grapes  would  not  be 
restrictive  to  trade  nor  offer  a 
competitive  advantage  for  either  foreign 
or  domestic  suppliers  of  grapes. 

Several  commenters  discussed  the 
analytical  methodology  to  be  used  for 
enforcement  of  the  final  rule. 
Specifically,  one  commenter 
recommended  an  alternative 
methodology  for  determining  sulfite 
residues,  one  commenter  recommended 
retention  of  the  modified  Monier- 
Williams  Method  currently  used  by  FDA 
for  its  enforcement  purposes,  and  one 
commenter  requested  that  EPA  consider 
revising  the  tolerance  level  if  more 
sensitive  levels  of  detection  are 
developed. 

Currently,  the  only  validated 
analytical  methodology  for  determining 
sulfur  dioxide  residues  on  grapes  is  the 
modified  Monier-Williams  Method  as 
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published  in  the  Federal  Register  of  July 

9, 1986  (51  FR  25017).  The  industry  may 
iiQp  nn  anjilvtiral  mpthndnlnov  nf  it« 


requirements  of  section  3  of  Executive 

Order  12291 

Piirsnant  tn  the  reciuirements  of  the 


certain  floodplain  management 
measures.  The  communities' 
oarticioation  in  the  orosram  authorizes 


Federal  Register  /  Vol.  54,  No.  89  /  Wednesday,  May  10.  1989  /  R 


uii'.s  ,intl 


Regulations         20127 


Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 


or  regulations  on  participftti.ng 
communities. 


Authority:  42  U.S.C.  4001  et  geq.. 
ReoraaniTalinn  Plan  NIn  inficrra  m  iq 


20128  Federal  Register  /  Vol,  54,  No,  89  /  Wednesday,  May  10,  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  89  /  Wednesday.  May  10.  1989  /   Ruh  s  and  Regulations 


2.1127 


published  in  the  Federal  Register  of  July 

9. 1986  (51  FR  25017).  The  industn,'  may" 
use  an  analytical  methodology  of  its 
choice  for  determining  sulfur  dioxide 
residues  as  long  as  it  is  confident  that 
the  results  obtained  from  this  method 
are  compatible  with  those  obtained  by 
the  modified  Momer-Wiliiams  .Method. 
However.  EPA  will  not  accept  such  data 
as  supporting  a  tolerance  for  sulfur 
dioxide  residues  in  or  on  grapes  until  the 
method  has  been  validated  and 
submitted  to  EPA  for  review.  If  a  more 
sensitive  analytical  method  has  been 
developed  and  can  be  validated,  EP.A 
will  consult  with  FDA  to  consider  its 
appropriateness  for  enforcement 
purposes.  At  the  same  time,  EPA  will 
also  consider  revising  the  tolerance 
level. 

Two  commenters  argued  that 
rcillecting  and  sampling  for  sulfur 
dioxide  residues  be  conducted  under 
actual  use  conditions  rather  than  on  a 
worst-case  basis. 

Since  FDA  is  responsible  for 
determining  if  sulfur  dioxide  residues  in 
or  on  grapes  are  in  compliance  with  the 
tolerance,  EPA  does  not  believe  it  would 
be  appropriate  to  comment  on  the 
collecting  and  sampling  methods  used 
by  FDA  in  FDA's  enforcement 
procedures.  Instead,  commenters  who 
wish  to  propose  revisions  to  the 
methods  used  by  FDA  in  its  enforcement 
of  the  tolerance  should  direct  their 
proposals  for  consideration  by  FDA  to 
the  following  address:  Center  for  Food 
Safety  and  Applied  Nutrition.  Food  and 
Drug  Administration.  200  C  St.,  SW  , 
Washington,  DC  20204 

The  data  submitted  in  the  petition  and 
ail  other  relevant  matenal  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  :s 
established  as  set  forth  below 
Establishment  of  this  tolerance  will 
supersede  all  interim  policy 
requirements,  including  certification, 
which  will  no  longer  be  a  permissible 
means  of  enforcement  for  detection  of 
sulfur  dioxide  residues. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  obiections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 

Order  12291, 

Fhirsuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354,  94  Stat   1164,  5  I'  SC,  801-«12).  the 
.Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  249.50  i 
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Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  May  4, 1989. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 

amended  as  follows: 

PART  180— (AMENDEDl 

1  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U  S  C.  346a  and  371. 

2.  By  adding  new  \  180.444,  to  read  as 
follows: 

§  180.444    Sulfur  dioxide:  tolerances  for 
residues. 

.'\  tolerance  is  established  as  follows 

for  sulfite  residues  of  the  fungicide 
sulfur  dioxide  (determined  as  (SO?))  in 
or  on  the  following  raw  agricultural 
commodity(ies): 

Commodities  Crapes,  post  H 
Parts  per  million  10.0 

iFR  Dor  S9-11284  Fi!pd  5-9-89  8.45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  68301 

List  Of  Communities  Eligible  for  ttie 
Sale  of  Flood  Insurance 

AQENCv:  Federal  Emergency 
Management  Agency, 
action:  Final  rule. 

SUIMMARY:  This  rule  lists  communities 

p.irticipating  m  the  National  Flood 
Insurance  Program  (NFIP),  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 


certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham, 
Maryland  20706,  Phone:  (800)  638-7418. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPtfMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program  ' 

(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  Financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
use.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 


Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 

§  64.6    List  of  eiigiM«  communities. 


or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 
PART  64— {AMENDED] 

1  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State  and  kxatioo 


Alabama  Muscle  Shoals,  city  of,  OoKben  County 

Pennsytvania  Burgettstown.  Borough  ot.  Wash»nglon  County. 

Missouri:  Forest  City,  city  of.  Hod  County _ 

Delaware:  Harrington,  city  of,  Kent  County 


Communrty 


Effective  dale  autrxxizatiti^i  ,  a'v-rt,at. «-  of  sale  of  flood 
insurance  in  cof7vrunit> 


Califcxma:'  Big  Bear  lake,  city  of.  San  Bernardino  County,. 
Vermont  Hartford,  town  of,  Windsor  County 

Pennsylvania 

Windham,  township  of.  Wyoming  County 


Gaigaa  township  of.  Clmtoo  County 

One«Ja,  township  of.  Huntingdon  County 

Kentucky:  Gratz,  city  of,  Owen  County 


Missouri:  Mound  City,  city  of,  Holt  County 

Pennsylvania:  Perry,  townsh^j  of.  Armstrong  County . 

Michigan: 

Broomfield,  townsh*)  of,  lsat>eHa  County 

Deertield.  townshp  of,  Isabella  County  . 

Denver,  township  of,  Isabella  County 

FreiTX)nt  township  of.  Isabella  County 

Texas:  Burnet  County,  unincorporated  areas- 


Washington:  Grant  County,  unincorporated  areas 

Cahfomta:'  Santa  Clanta  city  of,  Los  Angeles  County . 
Pennsytvama: 

Jumata.  Township  of,  Huntingdon  County 

Miller,  townsfnp  of,  Huntingdon  County 

Kentucky:  Perryville,  city  of,  Boyte  County 


Minnesota:  Cartton  County,  unincorporated  areas 

North  Carolina:  Cherokee  County,  unincorporated  areas 

Pennsylvania  Minersville,  borough  of,  Schuytvkill  County 


010047  I  Jan   30,  1974    Emerg.;  Dec.  15.  1977,  Reg.;  Sept  30,  1968 

Susc    Mai   2   1989.  Rem. 
4?0847     Feb    18    1976    Emerg     Feb    17,  1969.  Reg.;  Feb    17,  1969 

SusD  ,  Mar  3   1 989  Heir, 
290161     Oct  24    1975.  Emefg    Jan   6    -988,  Reg.;  Jan  6,  1988,  Sosp., 

March  7,  1989,  Rein 
100010     May    17,    1974,    Emerg,    Jijr*    i,    1977.   Rej}.;   NovwttW   18, 

1988   SuSD    Mar   7    1989   Rein 
060731      Mar   7,  1989,  Emerg    Mar    7,  1 989.  Reg.- 


500148     Feb    11.  1972    Emerg    Fet    17,  1969,  Reg.;  Feb.  17.~l"9e9. 

Susp ,  Mar  8,  1 989  Rein 

422208     Dec    30,   1975    Emerg     Sept    4,  1967.  Reg.;  Sept  4.  1967. 

Susp,,  Mar   10.  1989  Rein 
421539     Apr   6.  1977,  Emefg  ,  Dec    '    i'-»W.   ^(k,    ,">ec   1.  1986.  Susp.; 

Mar   13,  1989,  Rein 
421697     Mar    14.  1975   Emerg  ,  Mar  2.  1989.  Req    Ma*   i    1969.  Stop.; 

Mar   16,  1989,  Rein 
210321      June  18.   1976.  Emerg,   Aug    '3    ''<«■.    H.>v     Ajg.   19,   1966. 

Susc  ,  Mai   9,  1989,  Rem' 
290691     Juty  16   1976  Emerg    Jan  6.  1988.  Reg  .  Jan.  6.  1968.  Suap^ 

Mar  20,  1989,  Rein 
422301     May  6,  1975   Emerg    May  4,  1988.  Req    M.,*  /.    1968.  Susp.; 

Mar   20,  1989,  Rem 


260815  ;  Mar  22,  1989  Emerg  .„ 

260816  I  Mar  22.  1989  Emerg.. 

260817  '  Mar  22,  1989.  Emerg... 

260818  ,  Mar  22   1989  Emerg 


CurrenI  eHectiv* 


481209     Jan    12,   1982    Emerg;  Jan,  18,  1969,  Sosp.;  M«.  21,  1969, 

Rein 

530049     Mar  8   1989,  Emerq    Mai   8    1989.  Reg 

060729     Mar  23.  1989.  Emerg    Mar  23,  1989.  Reg 


421692-  Feb    4,   1976,  Emerg     Feb    17,   1989.  Reg.;  Feb.  17,  1969. 

Susc  ,  Mar   24    1989   Rein 
421695     Feb   17   1977   Emerg    Mar  2,  1 989,  Reg ,  Mar  2.  1 969.  Soap.; 

Mar  24.  1989,  Rem 
210020  ,  July  21.  1975,  Emerg  ,  D«:   3.  1987.  Reg  ,  Dec.  3.  1967,  Suap.; 

Mar  27,  1989  Rem 
270039  I  Aug,   16.  1974,  Errorg     Sep;    1.  1988.  Reg.,  Sept  1,  1968, 

Susc  .  Mar  27,  1989   Rem 
370059    July  18,  1979  Emerg    Feb  2.  1989  Reg:  Feb.  2,  1989.  Susp,; 

Mar   30    1989,  Rein 
Apr,  4,  1974.  Emerg,  Mar   2,  1969   Raj    Mar,  2.  1969.  Susp.; 

Mar  31.  1989.  Rein. 


420778 


Dec.  15.  1977. 
Feb.  17.  1969. 
Jart  6,  1968. 
Juna  1.  1977. 

Feb.  17.  1969. 

Sept  4.  1987. 
Dec  1.  1966. 
Mar.  2.  1960. 
Aug.  19,  1966- 
J«t6.1968. 
May  4,  1988. 


Nov  22.  1977. 
Sept  30.  1968. 

F«b.  17.  1966. 
Mtf.  2,  1969. 
Ow.  3,  1967. 
Sept  1.  1968. 
Fab.  2,  1969. 
Mar.  ^  1969. 


9Q  lal^.^Li  "^  ^^  '-*^8^1«»  adopted  San  Bernardino  County  s  Flood  Insurance  Study  and  accompanying  fi<xx1  ins,j.sr^:.i  i^at.^  Map  (FIRM)  dated  Sep»ofT*er 

i>K_'?Jr'vc'"*^^  *"''  "oodptatn  management  purposes  Mote  tnai  the  County  s  latest  FIRM  revrson  is  eMectivP  Ajo  ,•,  ■-      iw-, 
-»H  ~L     z!t      ^"^  '^*"*  *^*^  adopted  by  reference  Los  Angeles  County  s  Flooo  insurance  StuOy  arxl  firm  iteteo  ^SfM'^ioe-  2      ^K,  fo  fkyxiptam  managemem 
ano  insurance  purposes. 

Code  tor  reading  tmrd  columa  Emerg.— Emergency.  Reg.— Regular.  Susp— Suspension.  Rem  — flemstatemern 


Harold  T.  Duryee, 

Administrator.  FederaJ Insurance 
Administration. 

Issued:  March  4. 1989. 
[FR  Doc.  89-11212  Filed  5-9-69;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  580 

IDocket  No.  88-19] 

Rule  on  Effective  Date  of  Tariff 
Changes 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 


summary:  The  Federal  Maritime 
Commission  is  adopting  a  Final  Rule 
that  requires  common  carriers  to  publish 
in  their  tari^s  a  rule  specifying  that  the 
rates,  rules  and  charges  applicable  to  a 
given  shipment  must  be  those  published 
and  in  effect  on  the  date  the  cargo  is 
received  by  the  carrier  or  its  agent, 
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including  a  connecting  carrier  in  the 
case  of  an  intermodal  through 
movement.  The  Final  Rule  will  foreclose 
an  avenue  for  retroactive  ralemaking 
and  avoid  the  discriminatory  and 
detrimental  effects  of  such  rates  and 
practices  both  as  to  shippers  and 
carriers. 

EFFlCnVl  DATE:  July  10,  1989. 

FOM  PUirrHCR  INFOAMATION  CONTACT: 

Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation.  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Washmgton,  DC  20573,  (202) 
523-5796. 

Seymour  Glanzer,  Director.  Bureau  of 
Hearing  Counsel.  Federal  Maritime 
Commission,  1100  L  Street.  NW.. 
Washington,  DC  20573,  (202)  523-5783. 

SUPPLEMENTARY  INFORMATKMC  By  notice 
published  in  the  Federal  Register  on 
August  30, 1988  ("Proposed  Rule"),  the 
Commission  proposed  to  amend  its 
foreign  tariff  filing  regulations  at  46  CFR 
Part  580,  to  require  common  carriers  to 
publish  in  their  tariffs  a  rule  on  the 
effective  date  of  rate  and  other  tariff 
changes,  53  FR  33153.  The  rule  proposed 
would  require  that  all  carrier  and 
conference  tariffs  provide  that:  ".  .  .  the 
tariff  rates,  rules  and  charges  applicable 
to  a  given  shipment  be  those  published 
and  in  effect  when  the  cargo  is  received 
by  the  ocean  carrier  or  its  agent 
(  ncluding  onginating  carriers  in  the 
case  of  rates  for  through 
transportation). '  The  Proposed  Rule 
sought  to  foreclose  the  use  of  so-called 
pocket  rates"  by  prescribing  an 
effective  date  for  rating  purposes  which 
IS  uniform  and  consistent  with  the  date 
en  which  the  earner  assumes  its 
contractual  and  regulatory  obligations 
with  regard  to  the  shipment.'  Interested 
persons  were  asked  to  comment  on  the 
Proposed  Rule. 

Comments 

Twenty-six  comments  were  received 
by  the  Commission  to  the  Proposed 
Rule.  The  two  comments  received  from 
shipper  organizations,*  and  the  four 
comments  filed  by  the  non-vessel 
operating  common  earner  ("NVOCC") 
industry.'  argue  that  the  Proposed  Rule 


is  unnecessary  and  anticompetitive,  in 
that  it  would  impair  carrier  "flexibility" 
to  respond  to  shippers  or  changing 
market  conditions.  These  shipper  and 
NVOCC  interests  oppose  any  change  in 
the  tariff  regulations  in  46  CFR  580.5(d). 
One  shipper  group.  Chemical 
Manufacturers  Association,  suggests 
that  should  an  effective  date  rule  be 
required,  the  "bill  of  lading  date"  be 
established  as  the  relevant  date  for 
rating  purposes  under  the  carriers' 
tanffs.  The  bill  of  lading  date  is  said  to 
be  commercially  significant,  easily 
accessible  to  both  shipper  and  carrier, 
and  easily  venfiable. 

Seven  comments  were  filed  on  behalf 
nf  individual  vessel  operators 
rVOCCs").*  The  VOCCs  assert  that  the 
Proposed  Rule,  if  implemented,  would 
act  to  depnve  shippers  of  rate  flexibility 
and  depnve  earners  of  the  ability  to 
compete  by  offering  the  lowest  available 
rate  to  their  shippers.  These  commenters 
believe  that  the  proposed  Commission 
action  would  result  in  an  increase  in 
rate  malpractices,  an  unmanageable  rise 
in  tariff  filings  of  all  earner  rate 
quotations;  and  a  reduction  in  the  use  of 
intermodal  services  because  of  the  later 
"receipt"  date  inherent  in  port-to-port 
services. 

Those  VOCCs  supporting  a  rule  to 
prescnbe  an  effective  date  for  tariff 
rates  and  rules  *  generally  suggest  that 
the  relevant  date  for  tanff  rating 
purposes  should  be  the  sailing  date  of 
the  vessel  from  the  loading  port  '  They 
assert  that  earners  are  often  unable  to 
detemiine  the  date  of  receipt  of  cargo  by 
their  agents  and  participating  inland 
carriers;  that  earners  often  find  that 
they  have  received  cargo  prior  to  the 
publication  of  a  negotiated  rate  due  to 
failings  m  the  cargo  booking  process; 
and  that  the  earners  have  not 
expenenced  problems  in  application  of 
'he  current  rate  effectiveness  rule  and 
do  not  perceive  any  discrimination  or 
.malpractice  arising  therefrom. 

rhe  largest  group  of  comments 
received  were  from  conferences 
Thirteen  comments  were  filed  on  behalf 
of  twenty-two  conferences  and 
ratemaking  agreements.'  These 


comments  reflect  a  diversity  of  positions 
with  three  comments  filed  in  opposition 
to  the  Proposed  Rule,  seven  voicing  their 
apparent  support  for  the  concept  and 
need  for  an  effective  date  rule  (but  not 
necessarily  the  Proposed  Rule)  and 
three  comments  favoring  both  the 
Proposed  Rule  and  its  underlying 
rationale. 

Conferences  opposing  the  Proposed 
Rule  assert  that  there  exists  "no 
demonstrated  need  for"  the  rule,*  that 
an  effective  date  rule  would  burden 
conference  carriers  disproportionately 
vis-a-vis  independent  lines,  and  that 
such  a  rule  would  be  inappropriate  to 
particular  trades  or  particular  services. 

Other  conferences  endorse  the 
concept  of  an  effective  date  rule  as  an 
appropriate  remedy  to  retroactive 
ratemaking  and  pocket  rate  practices. 
These  conferences  nonetheless  assert 
that  the  Proposed  Rule  would  create 
administrative  difficulties  and  could 
result  in  similarly  situated  shippers 
being  treated  differently.  They  differ, 
however,  on  what  date  should  be 
prescribed  for  the  effectiveness  of  tariff 
rates,  rules  or  charges.* 

Three  comments  filed  by  conferences 
support  the  Proposed  Rule.  These 
include  comments  by  conferences  in  two 
of  the  most  active  U.S.  trades:  the  North 
Europe-U.S.  Gulf  Freight  Conference  and 
North  Europe-U.S.  Atlantic  Conference 
and  the  Trans-Pacific  Westbound  Rate 
Agreement. 'o  Conferences  supporting 
the  Proposed  Rule  argue  that  it  is 
necessary  to  eliminate  a  "loophole"  in 
the  tariff  publication  requirements  by 
which  carriers  engage  in  practices  which 
are  discriminatory  as  between  shippers, 
and  competitively  unfair  as  between 
carriers. 

Discussion 

The  Commission  has  determined  to 
publish  a  Final  Rule  specifying  the  date 
of  receipt  by  the  carrier  (or  its  agent)  as 
the  effective  date  for  tariff  rating 
purposes.  As  set  forth  in  greater  detail 
below,  the  promulgation  of  a  Final  Rule 
is  found  to  be  appropriate  and 
necessary  (1)  to  prescribe  an  effective 
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'  Pocket  r«tei  are  detcntwd  bv  on*  commen?pr  ,ii 
a  (anfT  pTacttce  wtiereby  the  earner  neRO'ia'M  a 
rate,  r<»ceivei  'he  cargo  from  '.he  snipper,  but  or.jy 
pubhstws  the  .igreed  rate  in  ils  laritT  of'fr  '.he 
Irantportatioti  ha«  b«fs'jn 

'  Theae  ahippsr  groiipt  are  ideniirwd  m  Appendix 
A 

'  Thp»<!  NVUCC  :onmenleri  are  identified  in 
Appendix  B 


*  Commenla  filed  by  VOCCa  are  identified  in 
Appendix  C. 

'  See.  e.g..  PftO  Conlainera  (TFL)  Ltd.  Comment! 
I  R  Pr.ipoaed  Ruiemaking.  at  1;  Comments  of 
VVdterman  Steamship  Corporation,  ai  1-2:  and 
Commenti  of  Ocean  Star  Container  Ljne.  A.G..  at  1- 
2. 

•  Two  VOCCa.  Forest  Lines.  Int  and  Crowley 
Maritime  Corp.,  prefer  date  of  loading  aboard  ihe 
vessel,  as  distinguished  from  the  date  the  vessel 
sails.  Certain  VCKCa  expressed  a  preference  for 
lanff  alternatives  based  on  date  of  receipt  or  date  of 
'  iiling/loading,  whiche%er  benefits  the  cargo. 

'  Comments  filed  by  conference  oraaniiations  are 
identified  in  Appendix  D. 


•  Comments  of  Inter-America  Freight  ConfeiYncc, 
at  2. 

•  Sep.  e.g..  comments  filed  by  the  Australian  and 
New  Zealand  Conferences;  and  by  the  U  S.  Atlantic 
and  Gulf;  Western  Mediterranean  Rate  Agreemenl. 
South  Europe/U.S.A.  Freight  Conference,  and 
Greece  Westbound  Conference.  In  virtually 
identical  comments,  these  conferences  conclude 
with  mutually  exclusive  alternatives  to  the 
Proposed  Rule,  viz:  date  of  sailing  from  last  port  of 
loading  vs.  date  of  sailing  from  port  of  loading. 
respectively 

'"  Supporting  comments  also  were  filed  by  the 
Mediterranean  North  Pacific  Coast  Freight 
Conferer„-e, 


date  which  is  uniform  and  consistent 
with  the  date  on  which  the  carrier 
assumes  its  other  contractual  and 
regulatory  obligations  with  respect  to 
the  transportation.  (2)  to  foreclose  a 
potential  avenue  for  discriminatory 
ratemaking,  and  (3)  to  maintain  the 
integrity  of  the  tariff  Filing  system. 
Maintenance  of  the  regulatory  status 
quo,  or  adoption  of  any  of  the  several 
tariff  rule  formulations  suggested  by  the 
commenters  as  alternatives  to  the 
Proposed  Rule,  would  have  the  effect  of 
sanctioning  carrier  rate  practices  which 
embody  retroactive  ratemaking  and 
inadequate  notice  to  the  public  of  rates 
statutorily  required  to  be  set  forth  in  the 
carrier's  or  conference's  tariff. 

The  Commission  regulations  at  46 
CFR  580.5(d)"  currently  allow  a  carrier 
or  conference  unilaterally  to  provide  one 
or  more  effective  dates  for  rating  and 
compliance  purposes,  which  dates  may 
differ  from  the  time  at  which  the 
transportation  process  commences. 
Tariff  Rule  3  thus  may  operate  to 
establish  two  rates  applicable  at  the 
same  time  to  the  same  commodity — one 
being  the  rate  currently  published  and 
made  effective  in  the  tariff  at  the  time  of 
tender  of  the  goods,  and  the  second 
being  an  unpublished  rate  actually 
applied  to  the  cargo.  Consistent  with  the 
tariff  filing  requirements  of  section  8(a) 
of  the  Shipping  Act  of  1984.  46  U.S.C. 
app.  1707  ("1984  Act"),  the  Proposed 
Rule  seeks  to  address  this  situation  by 
prescribing  a  uniform  effective  date  for 
rating  purposes,  based  on  the  date  of 
delivery  to  the  carrier  (or  its  agent)  for 
purposes  of  transport. 

With  the  enactment  of  the  1984  Act. 
Congress  defined  the  boundaries  of  the 
Commission's  jurisdiction  as  to  matters 
such  as  through  rates.  The  provisions  of 
section  8(a)  of  the  1984  Act  give  the 
Commission  jurisdiction  over  "through 
transportation"'*  for  tariff  rate  purposes 


' '  This  regulation  requires  each  carrier  to  publish 
tariff  rules  governing  its  practices  on  specified 
subjects.  As  relevant,  the  regulation  requires  tanff 
notice  of  the  following: 

(3)  Rate  applicability  rule.  A  clear  and  definite 
statement  of  the  lime  at  which  a  rate  l>ecomes 
applicable  to  any  given  shipment. 

46  CFR  580.5(d)(3)  (1988)  (hereinafter  referred  to 
as  'Tariff  Rule  3").  Commission  requirements  in  this 
regard  have  remained  virtually  unchanged  since 
1975. 

'«  Defined  in  section  3(26)  of  Ihe  1984  Act  to 
mean: 

'   *  *  continuous  transportation  between  origin 
and  destination  for  which  a  through  rale  is  assessed 
and  which  is  offered  or  performed  by  one  or  more 
carriers,  al  least  one  of  which  is  a  common  carrier 
between  a  United  States  point  or  port  and  a  foreign 
point  or  port 


from  port  or  point  of  receipt  to  port  or 
point  of  destination  so  long  as  the 
carrier  "assumes  responsibility"'-^  for 
transportation  between  such  ports  or 
points.  The  Commission's  jurisdictional 
authority  over  the  provision  of  through 
transportation  thus  begins  at  the  port  or 
point  of  receipt,  whether  the  cargo  is 
tendered  directly  to  the  ocean  carrier  or 
to  another  carrier  under  arrangement  for 
through  transport  to  destination. '  * 

The  date  transportation  commences  is 
the  primary  date  on  which  federal 
regulation  may  begin  pursuant  to  the 
commerce  clause  of  the  United  States 
Constitution.  U.S.  CONST,  art.  1.  section 
8,  cl.  3.  See  Joy  Oil  Co.  v.  State  Tax 
Comm.,  337  U.S.  286  (1949);  Champlain 
Realty  Co.  v.  Brattleboro.  260  US  366 
(1922):  Coe  v.  Errol,  116  U.S.  517  (1886) 
(tax  cases).  See  also  Baltimore  & 
O.S.W.R.  Co.  V.  Settle.  260  U.S.  166 
(1922);  Railroad  Comm.  of  Louisiana  v. 
Texas  &  P.R.  Co..  229  U.S.  336  (1913); 
Texas  Ir  N.O.R.  Co.  v.  Sabine  Tram  Co., 
227  U.S.  Ill  (1913)  (transportation 
cases).  This  occurs  when  the  goods  have 
been  delivered  or  tendered  to  a  common 
carrier  for  transportation  beyond  the 
state,  or  for  transportation  to  another 
carrier  for  export.  Hammer  v. 
Dagenhart.  247  U.S.  251  (1918).  overruled 
on  other  grounds.  United  States  v. 
Darby  312  U.S.  100  (1941):  United  States 
V.  Freeman,  239  U.S.  117  (1915):  Sout.hrrn 
Railroad  Co.  v.  Reid.  222  U.S.  424  (1912). 

In  today's  intermodal  environment, 
the  carrier's  obligation  is  viewed  as 
commencing  upon  receipt  of  the 
shipper's  cargo,  whether  that  event 
occurs  at  a  port  or  at  an  inland  point.  It 
is  at  the  point  of  receipt  that  a  bill  of 
lading  generally  issues,  representing  the 
contract  of  carriage.  The  mutual 
obligations  of  the  carrier  to  perform  the 
transportation  requested  and  of  the 
shipper  to  pay  the  freight  costs  thereof. 
accrue  on  the  formers  acceptance  of  the 
goods.  It  is  also  at  this  point  that 
insurance  coverage  may  begin,  and  title 
to  the  goods  may  pass  betv  een  shipper 
and  consignee.  Adoption  of  the 
Proposed  Rule  would  therefore  conform 
carrier  practices  as  to  rate  effectiveness 
with  the  many  commercial  and 
regulatory  incidents  of  the  carrier's 
undertaking,  which  begin  upon  the 
receipt  of  the  goods  for  transportation.'* 


' "  Sep  definition  of  "common  carrier"  set  forth  in 
section  3(61  of  the  1984  Act. 

"  The  Commission  was  not.  however,  given 
jurisdiction  over  Ihe  underlying  inland  carriers. 

'*  Additional  pretedenl  for  the  action  taken  here 
can  be  found  in  the  Commission  s  domestic  offshore 
tariff  requirements.  4B  CfT?  Part  550.  The 
Commission  requires  Ihat  Ihe  rales  applicable  to 
joint  through  movements  in  the  domestic  offshore 
trades  t>e  the  rales  published  and  in  effect  on  the 
day  the  initialing  carrier  lakes  possession  of  the 


.\s  currently  structured.  Tariff  Rule  3 
may  render  uncertain  the  shipper's 
charges  under  its  contract  with  the 
carrier  because  one  or  more  "effective 
dates"  may  be  established  as  the  points 
of  reference  for  calculating  the 
applicable  freight  rate  '•  In  such  cases. 
the  actual  amount  of  the  shipper's 
financial  obligation  for  the  freight  is 
effectively  unknown  at  time  of  tender, 
as  It  remains  subject  to  (1)  the 
transportation  operations  or  exigencies 
;if  the  carrier  in  moving  any  given 
shipment  from  port  or  point  of  receipt  to 
the  vessel  for  loading:  and  (2)  the 
carrier's  tariff  activities  in  the  interim 
period  between  the  date  of  receipt  by 
carrier  (or  originating  carrier)  and  the 
date  of  loading  aboard  vessel.  See.  e.g.. 
Comments  of  Forest  Lines,  Inc..  at  2 
(carrier  8  standard  practice  is  to  make 
tariff  rate  effective  on  date  of  loading  on 
ocean  going  vessel):  Comments  of 
Ocean  Star  Container  Line,  A.C..  at  4 
(carrier  proposes  imiform  rule  that  date 
of  rate  effectiveness  t>e  fixed  as  date 
vessel  sails  from  port  of  loading). 

In  these  instances,  the  absence  of  a 
clear  and  definite  statement  of  the  rate 
applicable  to  the  shipment  at  the  time 
the  transportation  commences  may 
render  doubtful  the  validity  of  the 
contract.  17  Am.  Jur.  2d  Contracts 
section  82  (agreement  which  leaves 
price  for  future  determination  or 
agreement  by  parties  is  not  binding):  Id. 
Contracts  section  83  (reservation  to  one 
party  of  future  right  to  determine  price 
renders  contract  too  indefinite  to  be 
enforceable). 

Rates  made  applicable  to  cargo  after 
transportation  has  already  commenced 
appear  to  be  a  form  of  retroactive 
ratemaking  which  is  prohibited  by 
section  8  of  the  1984  Act.  As  the 
Commission's  jurisdiction  over  the 
transportation  begins  on  the  date  the 
transportation  commences,  its 
jurisdiction  over  the  rate  for  such 
transportation  also  attaches  from  the 
date  of  tender  to  the  carrier.  Tariff  Rule 
3,  however,  currently  permits  the  carrier 
to  establish  a  date  for  rating  purposes 
which  may.  but  need  not.  be  the  same 
date  on  which  the  carrier  assumes  its 


shipmenL  46  CFR  SS0.S(b)(8)(ii).  These  provisions 
were  implemented  without  significant  controversy, 
or  subsequent  problems  in  their  enforcement 

"  Tropical  Shipping  and  Construction  Co.  iJd  's 
tariff  provides  an  exemplar  of  the  effective  dale  rule 
as  implemented  by  numerous  ocean  commoo 
carriers  under  the  current  regulation: 

Effective  date  of  rote  changes  Rales  and  charges 
herein  are  those  in  effect  on  the  date  the  vessel  sails 
from  Ihe  port  of  loading  or  Ihe  date  the  cargo  is 
received  al  carrier's  terminal  whichever  twnefits 
Ihe  cargo. 

Tropical  Shipping  &  Conslniction  Co.  Ltd. 
Commenis,  altaciuneni  al  1. 
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contractual  obi  Rations  to  the  shipper 
and  its  rpguldto'v  obligations  to  the 
Commission.  Thi^  is  no  longt;r 
acceptdbie.  The  Comniissiun  s 
jurisdiction  should  be  construed  in  a 
ir>anner  that  is  uniform  and  consistent 
for  all  purposes,  and  not  be  subject  to 
\  in  \nce  as  to  time  in  the  matier  of  rate 
i  pp'icabihty 

Further,  section  8(dj  of  the  1984  Act 
cbhcates  the  carrier  to  show  in  its  tanffs 
"M"  its  rates,  charges  and  practices 
noplicable  to  carRO  tendered  thereunder 
We  do  not  believe  that  this  obiisjation  is 
net  wher*>  a  carrier,  already  in  the 
p.  ocess  of  transporting  cargo  subject  to 
a  rate  agreed  to  with  a  shipper  does  not 
actually  file  that  rate  in  an  FVIC  tariff 
until  some  later  point  in  the  cargo's 
jo^jmey  e  g.,  immediately  prior  to  vessel 
loading.  The  carrier  thus  may  have  two 
rates  applicable  to  the  same 
commodity — one  being  the  rate 
currently  published  in  the  carrier's  tariff 
at  the  time  of  tender,  and  the  second 
bemg  an  unpublished  rate,  which  in  fact 
will  ultimately  be  applied  to  the  cargo. 
The  carrier's  tariff  operates  to  permit  a 
fjture  act  of  tariff  publication  to  "relate 
back"  to  shipments  already  in  transit, 
irnposing  a  new  rate  over  the  rate  then 
applicable."" 

Several  commented  assert  that  tariff 
policy  should  be  to  permit  the 
■  immediate"  effectiveness  of  all  rate 
reductions  to  shippers.'*  Nothmg  in  the 
statute  or  its  legislative  history, 
however,  even  suggests  that  rate 
r-eductions  were  intended  to  apply 
retroactively.  In  fact,  the  contrary  is 
true. 

Section  18(b)  of  the  Shipping  Act.  1916 
(  1916  Act"),  formerly  46  U.S.C.  817,  is 
the  predecessor  to  the  tanff  filing 
provisions  of  section  8(a)  of  the  1984 
Act."  The  original  version  of  section 


''  By  analogy,  Commimion  tanff  reguUuon* 
p-ohibil  the  publication  of  any  rale  which  would 
Juplicale  or  conflicl  w!'h  '  existing  rales  ;n  the 
tame  tanff  on  the  »ame  commodiiy  48  CFR 
S«0  6<V|(1). 

'•  See.  tfi..  Oppoaition  of  Inlemational 
As»oa«tion  of  NVOCC*.  il  1-3;  and  Comnienta  of 
National  Industnal  T-ansporiation  L.eague,  at  S-' 
citing  Informal  Docket  No  160HF).  IKfC.i.-rpar^  v 
/nter-A.Tencan  Freight  Confennce  24  SRR  728  [M.]. 
19871- 

'•  Pnor  10  the  1961  amendmenlt  to  the  1916  Att. 
i^uinn<|  lanff  filing  by  earner*  and  conferercea 
operating  in  U.S.  interrvational  trade*,  the 
Commiaaion  I  predeceMon  had.  by  ruia.  required 
the  filing  of  lanffa  of  export  rate*  punoanl  to  the 
authority  of  aection  19  of  the  Merehani  Mailne  \cA. 
1920  (46  U.S.C.  app  «76)  Change*  in  thoae  ralM 
were  re<juired  to  be  filed  within  30  days  c'ter  their 
effective  date  Si<f9  Secuor  19  Invfat'^mirn.  ?.«75.  t 
U  S.S.B.B.  470.  S02.  503  (1935). 


18|b),  which  was  the  sutiject  of  lengthy 
hearings,*"  prescribed  a  30-day  notice 
for  all  rate  changes,  whether  increases 
cr  decreases.  In  response  to  shipper  and 
carrier  testimony,  the  bill  wris  amended 
to  delete  the  'JO-day  notice  for  rote 
decreases.  1  he  pnmary  concern  appears 
to  have  been  that  requiring  such  notice 
in  U.S.  export  trades  would  give  an 
unfair  advantage  to  foreign  competitors 
(  f  U.S  m.4nufdcturers  who  were  not 
'  onstrained  by  a  simiLir  requirement.*' 
I'  was  made  clear  during  this  testimony 
however,  that  rate  reductions  were 
intended  to  be  prospective  from  the  date 
of  filing.^' 

In  Its  report  urging  that  the  tariff  filing 
uP.d  notice  requirements  of  section  18(b) 
be  carried  forward  into  section  8(8)  of 
ihe  1984  .Act,  the  House  Committee  on 
Merchant  Marine  and  Fisheries  said; 

A  clear  ob)e(,tive  of  H  R.  1()78  is  to  enable 
A^iencan  earners  and  shippers  lo  conduct 
international  ocean  commerce  Iransportation 
in  a  stable  elficienl.  and  competitive  manner 
within  a  fair  trade  environment  in  which 
malpractices  can  he  found  and  punished. 
Shippers  support  that  need  and  emphasize 
t.'ieir  own  nefd  'or  hnov,  ledge  of  all  available 
ocean  mtes  in  planning  their  car^o 
movements  "  {emphasis  added). 

Citing  the  action  of  the  former  Shipping 
Board  Bureau  in  requiring  the  filing  of  all 
export  rates,  the  Committee  also  stated; 

On  ihe  basis  of  shipper  complaints  that 
rale  secrecy  and  instability  hampered  them  in 
competing  in  foreign  markets,  the  Board 

f'und  that  filed  tariffs  would  "afford  equal 

opportunity  to  all  shippers  to  avail 
themspives  of  such  rates  and  full  opportunity 
to  competing  earners  'o  meet  such  rates."  ** 

The  legislative  histories  of  both  former 
section  18(b)  of  the  1916  Act  and  present 
section  8(a)  of  the  1984  Act.  therefore, 
support  a  rule  which  would  preclude  the 
retroactive  application  of  rate  changes 
to  cargo  previously  received  by  the 
carrier. 

Certain  precedents  established  under 
section  8(e)  of  the  1984  Act.  46  U.S.C. 
app.  section  1707(e|.  as  to  the 
Commission  s  remedial  authority  over 
clerical  and  administrative  tanff  filing 
errors,  underscore  the  legislative 
purpose  in  requinng  adequate  notice  of 
available  freight  rates  through  tariff 
publication.  In  these  cases  the 
Commission  established  the  principle 


that,  to  merit  the  grant  of  rate  relief,  the 
evidence  must  demonstrate  that  the 
misfiled  rate  was  agreed  upon  prior  to 
the  date  of  shipment.  In  Munoz  y 
Cabrera  v.  Sea-Land  Service,  Inc.,  20 
F.M.C.  152, 153  (1977).  the  Commission 
stated; 

[in  is  clear  that  "the  new  tariff  is  expected 
to  reflect  a  prior  intended  rate,  not  a  rate 
agreed  upon  after  the  shipment. 

Likewise,  in  Application  of  Sea-Land 
Ser\-ice.  Inc.  for  the  Benefit  ofAliwenta 
(USA)  Inc..  22  F.M.C.  347  (1979),  the 
Commission  found  that  the  date  of 
delivery  of  an  intermodal  shipment  to  an 
originating  inland  carrier  was  the 
critical  date  beyond  which  a  new  tariff 
rate  could  not  be  negotiated,  and  stated: 

If.  for  example,  a  shipment  has  already 
commenced  liefore  a  lower  rate  is 
negotiated,  *  '  *  the  earner  cannot  publish, 
post  hoc.  a  tariff  rale  which  would  apply  to 
•hat  shipment.  Id.  at  347. 

The  date  of  delivery  to  the  originating 
carrier  thus  serves  to  define  when 
ratemaking  is  prohibited  as  post  hoc. 
Alimenta,  supra.  Accord.  Application  of 
Gulf  European  Freight  Association  and 
Sea-Land  Corp.  for  the  Benefit  of  Arthur 
].  FriU  &  Co.,  23  SRR  401  (l.D.)  affd  in 
part,  rev'd  in  part  23  SRR  786  (F.M.C. 
1986);  Application  ofSeawinds  Ltd.  for 
the  Benefit  of  Red  Spot  Paint  and 
Varnish  Co.,  22  SRR  517  flD.. 
administratively  final  January  10, 
1984).«» 

The  Commission  beheves  that  either 
maintenance  of  the  tariff  status  quo  or 
adoption  of  a  rule  permitting  rate 
changes  to  become  effective  as  of  the 
date  of  sailing  would  defeat  the 
underlying  Congressional  purposes  for 
the  filing  of  tariffs.  A  tariff  rule  based  on 
any  of  the  several  alternative 
formulations  offered  by  the  commenters 
would  continue  retroactive  ratemaking 
practices  and  sanction  inadequate 
notice  to  the  shipping  public  of  the  rates 
at  which  the  carrier  is  holding  out,  to 
some,  to  provide  transportation. 

During  the  period  between  agreement 
upon  the  commodity  rate  and  its 
subsequent  publication,  the  unpublished 
(but  agreed  to)  rate  remains  for  all 


•°  Heanngs  on  MR  4299  Before  the  Special 
Subcommittee  in  Sleiimship  Conference*  of  Ihe 
M.nise  CummifB*  oo  Merchant  Marine  and 
f  sheriHS,  (Tth  Cong.,  lil  -Sesi  ;1961) 

' '  id.  91  .W.  8Z  9"   302.  iiJ-3:4.  3«.VJfl6  el  al 

"  /J  at  187 

"  H.R-  REP  NO  96-W,  «th  C:or.g.  1  St>»».  lS-19 
(1963). 

**  Id.  at  W.  citing  Section  IS  Investigation.  1035, 
lupro.  I  USS£.B.  at  486. 


'•  These  ca»e»  also  provide  convinang  evidence 
of  a  earner*  ability  to  determine  its  date  of  cargo 
receipt  a  matter  of  some  dispute  among  Ihe  earner 
commenler*.  E.g..  Special  Docket  No  169Z 
.Application  of  Ocean  Star  Container  Line  AC  for 
the  Benefit  of  Savistar  International  Transportation 
Corp  (Supplemental  Initial  Decision.  February  ft 
19891  (on  remand,  earner  provides 
conlemporsneoua  Tranait  Report  evidencing  date  of 
cargo  receipt^  In  the  cited  decision,  the 
Adminisiranve  Law  ludge  remarked  upon  the 
conflict  between  Commisaion  precedent  in  the  area 
of  section  8(e|  "special  docket"  proceedin|!S  and 
Tanff  f?ule  3  as  implemented  by  Ihe  carrier. 


intents  a  secret  rate  between  that 
shipper  and  carrier.  Only  the  shipper 
party  to  the  rate  agreement  can  access 
that  rate,  i.e.,  tender  cargo  in  the 
knowledge  of  the  intended  rate  filing.  In 
Chiselli  Bros.  v.  Micronesia  Interocean 
Line  Inc..  13  F.M.C.  179  (1969).  the 
Commission  stated: 

The  "niing"  of  a  schedule  with  the 
Commission  evidences  that  the  rates  and 
charges  contained  therein  have  been  put  in 
force  or  established  for  the  future.  The 
purpose  of  requiring  the  sutimission  of  tariff 
schedules  *  *  *  is  to  secure  uniformity  and 
equality  of  treatment  in  rates  and  services  to 
all  shippers.  Requiring  the  public 
establishment  of  tariff  schedules  prevents 
special  and  secret  agreements  thereby 
suppressing  unjust  discrimination  and  undue 
preferences. 

13  F.M.C.  at  181  (emphasis  added), 
citing  United  States  v.  Illinois  Terminal 
R.  Co.  168  F.  546.  549  (S.D.  111.  1909) 
("Secret  rates  will  inevitably  become 
discriminating  rates.  Whenever 
discriminating  rates  or  practices  are 
made  public,  a  thousand  forces  of  self- 
interest  and  of  public  policy  will  be  set 
to  work  to  reduce  them  to  fairness  and 
equality").  See  also.  C.H.  Leavell  &  Co. 
v.  Hellenic  Lines  Ltd..  13  F.M.C.  76.  85 
(1969)  (purpose  of  section  18(b)  is  to 
provide  shipping  public  with  advance 
notice  of  rates,  certainty  of  transport 
charges,  and  assurance  of  equal 
treatment  to  shippers). 

Several  of  the  commenters  assert  that 
they  can  perceive  no  discriminatory 
effects  in  the  current  rate  practices 
sought  to  be  addressed  in  this 
rulemaking,  because  other  shippers  have 
access  to  the  negotiated  rate  once  it  is 
published.^*  and  other  shippers  have 
not  complained  to  the  carriers  of  the  use 
of  such  rate  practices.^'  We  disagree. 
We  believe  there  is  a  clear  potential  for 
discrimination  between  shippers  in 
situations  where  one  shipper  has  access 
to  rates  not  yet  filed  in  any  tariff,  while 
a  second  shipper  does  not.  Any  such 
discrimination  would  be  no  less  real  for 
the  fact  that  the  second  shipper  remains 
unaware  of  the  rate  arrangement,  and 
thus  cannot  complain.  The  fact  is  similar 
shippers  would  not  be  receiving  like 
treatment. 

One  of  the  principal  arguments 
asserted  in  opposition  to  a  "date  of 
receipt"  rule  is  that  any  change  in  the 
tariff  subsequent  to  receipt  of  some 
cargo  may  result  in  two  shippers  paying 
different  rates  for  the  same  commodity 
on  the  same  vessel.  This  argument  is 


raised  in  nine  of  the  twenty-six 
comments,  and  generally  assumes  that 
the  earlier  shipper  will  be  prejudiced 
because  it  would  not  obtain  the  benefit 
of  a  subsequent  rate  reduction  These 
commenters  generally  favor  an 
alternative  to  the  Proposed  Rule  based 
on  the  date  of  vessel  loading  or  of 
sailing. 

A  rule  of  the  type  suggested  by  these 
commenters.  permitting  rate  changes  to 
apply  to  all  cargo  on  the  same  voyage,  is 
itself  subject  to  shipper  discrimination. 
For  example,  a  rule  establishing  the  d«te 
of  sailing  as  the  effective  dale  would 
permit  rate  reductions  to  apply 
retroactively  to  cargo  already  received 
by  the  carrier  and  in  the  process  of 
being  transported,^*  Likewise,  rate 
increases  which  become  effective  as  of 
the  date  of  sailing  would  apply 
retroactively  to  cargo  already  received 
by  the  carrier  and  in  transit.  This  result 
would  appear  to  be  inconsistent  with 
the  spirit,  if  not  the  language,  of  the 
statute  s  .30-day  notice  requirement  for 
rate  increases  We  also  expect  it  would 
not  be  any  better  received  by  the 
shipper  community  in  general. 

The  competitive  consequences  of 
pocket  rate  practices  directly  affect  the 
carrier  industry  as  well.  A  carrier 
cannot  m.irket  its  services  effectively  on 
a  rate  basis  when  the  cargo  is  already 
moving  at  the  time  a  competing  carrier 
publishes  the  applicable  new  rale. 
Competition  is  therefore  diminished  (or 
alternatively,  the  earners  may  respond 
in  kind  through  undisclosed  rate 
arrangements  with  other  shippers,  in  a 
rapidly  proliferating  carrier  practice). 
Similarly,  a  carrier  who  is  approached 
for  a  rate  reduction  based  on  a 
competitor's  rate  quote  is  left  without  a 
basis  to  gauge  the  real  or  apparent 
accuracy  of  the  quoted  rate,  or  to  assess 
the  true  competitive  need  for  equal  (or 
greater)  rate  reductions. 

Rate  flexibility  alone  is  not  a  reason 
to  forgo  regulation  of  this  aspect  of 
carrier  ratemaking.  given  its  potential 
for  rate  instability  and  discrimination. 
The  rule  which  the  Commission  is 
adopting  is  intended  to  restrict  those 
tariff  practices  which  may  give  rise  to 
unlawful  methods  of  competition.  See 
e.g..  sections  10(b)  (6).  (10).  (11)  and  (12) 
of  the  1984  Act.  See  also.  Rates,  Charges 
and  Practices  of  L.  &  A.  Garcia  &  Co.,  2 
U.S.M.C.  61.=^,  6T-19  (1941)  (discounting 
of  tariff  rate  pursuant  to  "confidential" 
arrangement  with  shipper  held  violation 


of  sections  16  ami  i "   if  Shipping  Act 
1916);  Section  19  Investigation.  1935. 
supra,  1  U.S.S.B.B.  at  502  (statutory 
prohibitions  against  undue  and 
unreasonable  preferences  give  rise  to 
obligation  on  every  common  carrier  lo 
make  all  its  rates  public  and  available 
on  equal  terms). 

Upon  consideration  of  the  comments, 
the  1984  Act  and  its  legislative  history, 
and  existing  case  law.  the  Commission 
has  determined  to  adopt  the  Proposed 
Rule  as  a  Final  Rule."  so  as  to  prescribe 
an  effective  date  for  rating  purposes 
which  is  uniform  and  consistent  with  the 
date  on  which  the  carrier  assumes  its 
contractual  and  regulatory  obligations 
with  respect  to  the  transportation." 
This  Final  Rule  is  intended  to  foreclose 
a  potential  avenue  for  post  hoc 
ratemaking  and  to  avoid  the  potential 
discriminatory  and  detrimental  effects 
of  such  rates  and  practices  both  as  to 
shippers  and  carriers.  The  Final -Rule 
should  also  serve  to  provide  a  fairer, 
more  open  and  informed  competitive 
environment. 

The  Commission  has  determined  that 
this  regulation  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  27, 19B1,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  ma)or  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  finds  that  the  Final 
Rule  is  exempt  from  the  requirementi  of 
the  Regulatory  Flexibility  Act  5  U.S  C. 
601.  Section  601(2)  of  that  Act  excepts 
from  its  coverage  any  "rule  of  particular 
applicability  to  rates  or  practices 
relating  to  such  rates  '  *  *"  As  the  Final 
Rule  relates  to  particular  applications  of 
rates  and  rate  practices,  the  Regulatory 
Flexibility  Act  requirements  are 
inapplicable. 


"  Comments  of  National  Industrial 
Transportation  League,  al  5;  Comments  of  Chemical 
Manufacturers  Association,  al  4 

"  l.elter  comments  of  Israel  Easlbound 
Conference,  al  2:  Comments  of  Waterman 
Steamship  Corp..  at  1. 


"  One  commenter.  the  International  Association 
of  WOCCs  (lANVOCC),  asserts  that  shippers  are 
"entitled    to  benefit  from  any  rate  reductions  filed 
by  the  earner  subsequent  to  shipment. 
notwithstanding  their  rpimariive  effect.  Opposition 
of  lANVOCC.  at  \. 


"  One  language  clarirication  has  been  made  in 
the  Final  Rule.  The  reference  in  the  Proposed  Rule 
to  "ocean  carrier"  has  been  changed  lo  "common 
carrier."  Use  of  the  term  "common  carrier."  which  is 
defined  earlier  in  Pari  580.  makes  it  abundantly 
clear  that  the  requirements  of  the  rule  apply  equally 
lo  NVOCCs  and  VOCCs. 

'"  Comments  not  specifically  addressed  herein 
were  nonetheless  considered  by  Ihe  Commission 
and  found  lo  be  either  irrelevant,  without  meni  or 
subsumed  within  other  comments  expressly 
addressed. 
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The  collection  of  information 
requirements  contained  in  this 


PART  580— (AMENDED] 


(9)  Tropical  Shipping  &  Construction  Co.. 
Ltd. 

finl  P  *  n  rnnlninpr«  fTFI.l  l.trl 
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The  collection  of  information 
requirements  contained  m  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  undpr 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
have  been  assigned  0MB  control 
number  3072-0009. 

Public  reporting  burden  for  complying 
with  this  amendment  regarding  the 
effective  date  of  tariff  changes  is 
estimated  to  average  20  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  sent  to  Federal  Maritime 
Commission,  Bureau  of  Domestic 
Regulation:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  i 

List  of  Subjects  in  4«  CFR  Part  580 

Maritime  carriers;  Rates  and  fares: 
Reporting  and  record  keeping 
requirements. 

Therefore,  pursuant  to  5  U  S.C  553: 
sees.  8,  9. 10  and  17  of  the  Shipping  Act 
of  1984,  46  U.S  C.  app.  1707,  1708,  1709, 
and  1716,  the  Federal  Maritime 
Commission  amends  Part  580  of  Title  iC^ 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  580— {AMENDED! 

1.  The  authority  citation  for  Part  ,580 

continues  to  read: 

.Xuthority   5  U.S.C.  553;  46  f  S  C  app  1702- 
1705,  1707-1709,  1712.  1714-1-16  and  VIS. 

2.  In  S  580.5  revising  paragraph  (d)(3) 
to  read  as  follows 

5  5«0.5    Tariff  content*. 


fdr  *  • 

(3)  Effective  date  rule.  All  tariffs  shall 
provide  that  the  tariff  rates,  rules  and 
charges  applicable  to  a  given  shipment 
must  be  those  published  and  in  effect 
when  the  cargo  is  received  by  the 
common  earner  or  its  agent  (including 
originating  carriers  in  the  case  of  rates 
for  throuah  transportation). 

.         «         .         •         • 

Bv  !hp  Ci'mmission. 
Joseph  C.  Polkinx 
Secretary 

.\ppendix  A — Comments  Received  From 
Shippers 

(IJ  Chemical  Manufacturers  .■X.ssociation, 
(2)  National  Industrial  Transportation 
League. 

.^ppendlx  B — f'omments  Received  From 
NVOCCs 

(3|  ln;emd')!in.i!  ,Asso(,irftion  of  NVOCCs. 

(4)  Hemisphere  Forwarding  Inc. 

(5)  Caroiind  Freight  Carriers  CnrporHtion 

(6)  Grace  Navigation  Inc 

Appendix  C — Comments  Received  From 
voces 

(7)  Forest  Lines.  Inc. 

(8)  Ocean  Star  Container  Line,  A.G. 


(9)  Tropical  Shipping  &  Construction  Co., 
Ltd. 

(10)  PAG  Containers  (TFL)  Ltd. 

(11)  Waterman  Steamship  Corp. 

(12)  EAC  Lines  Trans  Pacific  Service.  Ltd, 

(13)  Crowley  Maritime  Corporation 

Appendix  D — Comments  Received  From 
Conferences 

(14)  Calcutta,  East  Coast  of  India  and 
Bangladesh/U.S.A.  Conference; 

(15)  U.S./South  and  East  Afnca 
Conference,  and  South  and  East  Africa/US. 
Conference; 

(16)  Inter-American  Freight  Conference; 

(17)  Australia/Eastern  U.S.A.  Shipping 
Conference.  Australia-Pacific  Coast  Rate 
Agreement,  New  Zealand/U  S.  Atlantic  and 
Gulf  Shipping  Lines  Rate  Agreement,  and 
New  Zealand/Pacific  Coast  North  Amenca 
Shipping  Lines  Rate  Agreement; 

(18)  US.  Atlantic  and  Gulf/Western 
Mediterranean  Rate  Agreement,  South 
Europe/U.S.A.  Freight  Conference,  and 
Greece  Westbound  Conference; 

(19)  Israel  Eastbound  Conference; 

(20)  United  States  Atlantic  and  Gulf  Ports/ 
Eastern  Mediterranean  and  North  Afncan 
Freight  Conference; 

(21)  United  States  Atlantic  and  Gulf/ 
Venezuela  Freight  Conference; 

(22)  Atlantic  &  Gulf/West  Coast  of  South 
Amenca  Conference,  U.S.  Atlantic  &  Gulf/ 
Central  America  Freight  Association,  and 
U.S. /Central  America  Liner  Association; 

(23)  North  Europe-U.S.  Pacific  Freight 
Conference; 

(24)  Mediterranean  North  Pacific  Coast 
Freight  Conference; 

(25)  North  Europe-U.S.  Gulf  Freight 
Conference,  and  North  Europe  -U.S.  Atlantic 
Conference; 

(26)  Transpacific  Westbound  Rate 
Agreement. 

|FR  Doc.  89-11159  Filed  5-9-89:  8:45  am) 
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Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  putjJtc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to   participate  in   the  rule 
making  poor  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRtCULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  52 

[FV-B8-2t)6) 

United  States  Standards  for  Grades  of 
Pickles 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule-modified. 

SUMMARY:  This  proposed  rule  is  a 
modification  of  the  proposed  rule 
published  in  the  Federal  Register  on 
December  8, 1987.  In  compliance  with 
the  requirements  for  periodic  review  of 
existing  regulations  and  in  response  to  a 
petition  from  the  pickle  industry,  the 
Agricultural  Marketing  Service  (AMS) 
reviewed  and  proposed  to  revise  the 
United  States  Standards  few  Grades  of 
Pickles.  The  December  8, 1987,  proposed 
rule  would  change  the  U.S.  grade 
standards  for  pickles  by:  (1)  Removing 
minimum  salt  requirements:  (2) 
establishing,  under  "Types  of  Pack,"  the 
"Refrigerated"  type;  (3)  changing  size 
designations:  (4)  reducing  or  eliminating 
the  analytical  requirements  for  acid, 
sugar,  or  salt  for  some  types  of  pack;  (5) 
eliminating  the  "length  variation"  in 
determining  uniformity  of  size  for  whole 
style:  (6)  expanding  the  table  for  sizes  of 
whole  pickles  in  gallon  containers  to 
include  other  container  sizes;  (7) 
increasing  the  allowance  for  stems  by 
changing  the  classifications;  (8) 
simplifying  the  U.S.  grade  standards  by 
condensing  the  various  tables:  (9) 
replacing  dual  grade  nomenclature  with 
single  letter  grade  designations:  and  (10) 
incorporating  minor  editorial  changes. 
This  modification  proposes  to  require 
the  continued  use  of  vinegar  as  the  sole 
acidic  agent  in  pickling  solutions.  In 
addition,  non-substantive  changes  to  the 
original  proposed  rule  are  made  for  the 
sake  of  clarity.  The  effect  of  this 
proposed  rule  would  be  to  improve  the 
standards  and  encourage  uniformity  in 
commercial  practices  which  would 
facilitate  the  trading  of  pickles 


DATE:  Comments  must  be  received  on  or 

l:)efore  July  10,  1989. 

ADDRESS:  Interested  persons  are  invited 

to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S,  Department  of 
Agriculture,  Room  2085.  South  Building. 
P  O.  Box  96456,  Washington,  DC  20090- 
6456  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Machias,  Processed  Products 
Branch.  Fruit  and  Vegetabl"  Division, 
Agriculture  Marketing  Service,  U.S. 
Department  of  Agriculture.  Room  0709, 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456,  Telt-phoiu' 
(202)  447-6247. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  ■"nonmajor  '  rule  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more 

There  will  be  no  major  increase  in 
cost  or  prices  for  consumers:  individna! 
industries:  Federal,  State,  or  local 
government  agencies;  or  geographir 
regions.  It  will  not  result  in  signif!car:t 
effects  on  competition,  employmcn'. 
investments,  productivity,  Innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets. 

Agencies  are  required  to  piinodically 
review  existing  regulations.  An 
objective  of  the  regulatory  review  is  to 
ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  pohcv  and 
authority. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act.  (5  L'.S  C 
601  et  seq.).  because  it  reflects  current 
marketing  practices.  In  addition  these 
standards  are  \oluntary.  A  small  entity 
may  avoid  incurring  any  additional 


economic  impact  by  not  applying  for  an 
inspection. 

The  United  States  Department  of 
Agriculture  (USDA)  received  a  petition 
from  Pickle  Packers  International. 
Incorporated  (PPI).  a  trade  association 

f  the  pickle  industry,  requesting 
changes  in  the  United  States  Standards 
for  Grade*  of  Pickles.  The  PPI  requested 
these  changes  to  reflect  procedural, 
processing,  and  marketing  changes  in 
the  pickle  indus'rv  c  ,  ;:!g  the  last  thirty 
years  In  addition,  /\Mb  conducted  a 
market  survey  for  pickles  distributing  it 
fn  M  >e",,    ,,ss(>r;ai'!ir!s  and  :ndustry 
;■:■;(  ::itj«:'rs 

The  U.S.  grade  standards  for  pickles 
were  last  revised,  except  for  minor 
changes,  in  1954.  Consumer  paiterri!^ 
have  indicated  preferences  for  foods 
containing  lower  levels  of  sodium.  In 
response  to  these  preferinces,  the  pickle 
industr>'  is  producing  lower-salt  pickles. 
The  propospii  standards  would  permit 
lower-salt  pi  ^  Ics  '<*  receive  a  h'(;h<" 
grade  by  eii'r-  :  ,r:;i]a  the  mininnsm  sail 
reqi.ire'nier;!'.  in  ':  <■  't^ndnnis.  During 
the  last  decani-  a  :  rw  '■ypf  ef  pickles 
knov\Ti  as  "Rifpae'a'r  d  J\  ;>e"  has 
become  popi:  a'  a-r    ::.;  A"  r  -ican 
consomers.  1  he     d  s  -)  :  iS  requested 
a  revision  of  the  grade  standards  to 
include  this  type  of  pack. 

ri'l  has  also  requested  that  the 
requirements  in  the  grade  standards  for 
salt,  acid,  and  Baume'  (density)  levels 
1j!  etanged  to  meet  consumer 
l>u  (  ren  i  «  for  a  milder  pickle,  both  in 
ler;  t    !  >Tdmily  and  acidity.  The  pickle 
industry  tias  expressed  concern  about 
the  pubhc  health  aspects  of  sodium  and 
has  responded  to  consumer  preference 
for  reduced  sodium  levels  in  foods.  In 
review  of  the  pickle  industry,  there  is  no 
reason  to  require  that  pickles  contain 
the  minimum  salt,  and  there  is  a  need  to 
allow  for  production  of  pickles 
containing  as  little  sodium  as  is 
technologically  feasible. 

The  pickle  industry  believes  the  acid 
level  should  also  be  minimal  but  should 
be  sufficient  to  achieve  an  equilibrated 
pH  of  4.6  or  below  as  required  by  the 
Food  and  Drug  Administration  (FDA) 
Good  Manufacturing  Practices  for 
acidified  foods.  PPI  proposed  Baume' 
levels  should  also  be  reduced  since  the 
components  which  affect  Baume'  (salt, 
acid,  and  sugar)  are  balanced  by  each 
manufacturer  to  maintain  the  desired 
characteristics  for  taste  and  flavor. 
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These  changes  ar^  reflectpd  in  Table  V 
of  the  proposed  standards 

PPI  states  that  m  most  modern  pickle 
processing  plants,  pickles  are  being 
sized  solely  by  diameter  rather  than  by 
lengtn  ana  diameter.  Hand  sorting 
pickles  by  length  is  not  economically 
feasible  and  would  add  to  processing 
costs  Data  indicate  that  pickles  are 
being  marketed  efficiently  without  hand 
sorting  by  length  and  therefore  "length 
•should  not  be  cart  of  the  cnteria  for 
determining  uniformity  of  size.  PPI  also 
requested  that  the  table  designating 
sizes  for  whole  pickles  in  gallon 
containers  be  expanded  to  include  other 
common  containers  sizes 

PPI  also  recommended  that  stems  not 
be  considered  a  defect  in  these  U.S. 
grade  standards,  citing  that  stems  are 
not  listed  as  a  defect  in  the  USD.A  grade 
standards  for  fresh  cucumbers. 
Presently,  the  PPI  states,  the  industry 
makes  no  effort  to  remove  stems  from 
cucumbers  except  when  preparing 
pickles  for  acceptance  by  the  military  of 
the  school  lunch  program.  PPI  stated 
that  one  member,  in  reviewing 
complaint  letters  dating  back  10  years, 
found  no  letters  concerning  attached 
stems  affecting  the  quality  of  pickles 
They  also  claim  that,  with  the  advent  of 
mechanical  harvesting,  a  restrictive 
-pquirement  on  stems  is  not  economical 
and  places  an  unreasonable  burden  on 
the  processor  According  to  data 
reviewed  by  the  USDA,  consumer 
demand  for  pickles  has  been  incrensinp 
over  the  last  five  vears  even  thouah 
most  processors  are  not  attempting  to 
remove  stems.  Current  standards  requi.^f 
stems  longer  than  three-eighths  of  an 
inch  to  be  scored  as  a  defect 

In  reviewing  this  request,  the  L'SDA 
has  determined  that  stems  are  a  deffrt 
and  affect  the  appearance  and  eating 
quality  when  they  exceed  a  specified 
.ength.  For  this  reason,  the  USD.A 
proposes  that  stems  of  2.5  centimeters 
(.98  inch)  in  lenath  be  considered  a 
minor  defect.  Stems  that  are  2.5 
i^entimeters  or  less  in  length  would  be 
considered  "insignificant"  for  tne 
purposes  of  these  grade  standards 

'\  oroposiil  'n  rpviip  tbp  I'  S 
Standards  for  Grades  of  PicklPM  was 
puDlished  in  the  Federal  Re^ster  on 
December  8,  1987  (52  PR  4ti486l  An 
extension  of  the  comment  penod  was 
ouhlished  on  March  9  1988  to  allow  for 
..ommenis  to  De  rt-ceiveo  un  or  oeiore 
Aonl  -.  198P. 

Six  cummpnts  werti  rpcpiveri 
'pfidrding  the  proposal  to  revise  the  U.S 
grade  standards  Five  comments  were 
from  vinegar  manufacturers  and  one 
I  oiimiem  was  from  the  Vinegar  institute 


which  represents  the  vinegar  industry. 
The  comments  were  critical  of  the 
substitution  of  the  term,  'acidic 
solution"  for  the  term  "vinegar  solution" 
throughout  the  proposal.  The  Vinegar 
Institute  cited  the  Food  and  Drug 
Administration's  (FDA)  Compliance 
Policy  Guide  7120.11  stating  that  FDA 
policy  provides  that  "Acetic  arid  should 
not  be  substituted  for  vinegar  in  pickled 
products  which  consumers  customarily 
pxoect  to  be  preoaed  with  vinegar"  A 
1984  letter  from  the  Food  Safety  and 
Inspection  Service.  USDA  to  the 
comnr.pntpr  also  was  cited  in  support  of 
their  position.  However.  FDA  published 
a  regulation  in  21  CFR  114, 3(b), 
regarding  acidified  foods,  that  we 
believe  could  be  subiert  to  a  contrary 
interpretation.  The  FDA  also  published 
as  an  Advanced  Notice  of  Proposed 
Rulemaking,  the  international  Codex 
Standards  for  Pickles  permitting  the  use 
of  food  grade  acids.  The  USDA  therefore 
requested  a  clarification  from  FDA 
regrirding  its  policy  for  the  use  of 
approved  food  grade  acid  as  an 
alternative  to  vinegar. 

In  a  letter  dated  [uiy  28. 1988  and  sent 
to  USDA  from  the  Deputy  Director. 
Division  of  Regulatory  Guidance,  Center 
for  Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration,  FDA 
confirmed  its  policy  th.it  only  vinegar 
may  be  used  in  producing  pickles  and 
pickled  foods  and  recommended  that  the 
phrase  "packed  in  a  vinegar  solution' 
reolacp  the  terms  "acid  mpomn 
solution",  'aruiic  solution",  and    otnn 
food  grade  acids  '  as  written  in  the 
December  8.  1987  USDA  proposed  rule 
TOA  cited  a  paper  published  in  the 
[oumal  of  Food  Science  which 
diffprpntiated  between  the 
cnaracteristics  of  vinegar  and  glacial 
acetic  acid.  Aqueous  solutions  of  glacial 
acetic  acid  were  found  to  have  a  sharp 
unpleasant  taste.  The  characteristic 
flavors  of  vinegar  were  found  to  be 
dependent  on  the  constituents  formed 
during  the  fermpntatior,  of  the  raw 
materials  as  well  as  subsequent  acetous 
fermentation  FDA  also  provided 
additional  recommendations  for  claritv 
which  have  merit.  In  §  ?2  ^mXa]  the 
modification  specifies  ttiat  cured-type 
pickles  are  fermented  in  salt  hnne  In 
§  52  1*i8,S(a)f2),  the  modification  clarifies 
that  the  instrument  used  to  determine 
Bnx  value  is  a  suaar  scale  Bnx 
tiyOrometer.  The  heading  in  Table  IV  is 
modified  to  soecify  contdiii«r  volume, 
and  "large  seeds,  detached  seeds  and 
tough  skins"  are  added  as  texture 
defects  in  Tables  VI  VU,  and  VIII  In 
view  of  this,  USDA  has  determined  that 
reproposal  of  these  U.S.  grade  standards 


for  pickles  based  on  a  vinegar  solution 
as  the  packing  medium  is  well  founded. 
The  term  "vinegar  solution  "  has  been 
used  to  replace  "acid  medium  solution" 
and  "other  food  grade  acids"  throughout 
.he  entire  proposal. 

For  the  reasons  outlined  above,  a 
modified  proposal  of  the  revision  of  the 
US.  grade  standards  for  pickles  is  being 
published  to  offer  interested  parties  the 
opportunity  to  comment 

The  modified  proposed  rule  follows  a 
uniform  format  consistent  with  recent 
revisions  of  other  U.S.  grade  standards. 
The  proposed  format  is  designed  to 
provide  industry  personnel  and  USDA 
Agricultural  Commodity  Graders  with 
simpler  and  more  comprehensive 
standards.  Definitions  of  terms  and 
easy-to-read  tables  replace,  where 
appropriate,  some  of  the  textual 
description  in  existing  standards. 

These  changes  would  promote  better 
understanding  and  more  uniform 
application  of  the  standards. 
Modifications  to  appropriate  sections  of 
the  current  standards  have  been 
proposed  to  conform  with  these 
changes. 

As  was  proposed,  this  modified 
proposal  also  replaces  dual  grade 
nomenclature  with  single  letter 
designations.  Under  this  proposal,  "U.S. 
Grade  A"  (or  U.S.  Fanc>  )  and  "U.S. 
Grade  B"  (or  U.S.  Extra  StandarH^ 
ueconip  ■  V  S  Grant-  \  ani*  "'.J.S.  Grade 
U    respectivpi\ 

Afte:  leviewingall  the  information, 
(he  USDA  has  determined  that  this 
proposed  rule  would  facilitate  trade 
between  processors  and  buyers  and 
improve  the  marketing  of  pickles. 

List  of  Subjects  in  7  CFR  Part  52 

Fruits  Vpgptables,  Food  grades  and 
"•randards 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7.^^^  Part 
i2  IS  amended  as  follows 

PART  52— I  AMENDED  I 

I  The  authority  citation  fo.   ""-^rt  52 
continups  to  read  as  follws 

Authority:  Aglicullural  .^1dr^ellng  Ai.i  of 
1946.  Sees  203  205,  60  Slat,  1087  as  amended. 
■  WO  as  amended:  7  U  S,C,  1622,  1624 

2.  The  Subpart— United  States 
Standards  for  Grades  of  Pickles.  7  CFR 
52.1681-52.1702  is  revised  as  §§  52.1b81- 
52.1692  to  read  as  follows: 
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Subpart— United  States  Standards  for 
Grades  of  Pickles 

Sec, 

52.1681  Product  description. 

52.1682  Styles  of  pickles, 

52.1683  Types  of  pack, 

52.1684  Sizes  of  wtiole  pickles 

52.1685  Definitions  of  terms 

52.1686  Recommended  fill  of  container 

52.1687  Quantity  of  pickle  ingredienL 
52  1688  Sample  unit  sizp 

52.1689  Grades, 

52.1690  Factors  of  quality. 

52.1691  Requirements  for  grades 

52.1692  Determining  the  grade  of  a  lot. 

§  52. 1 68 1    Product  descrtptioa. 

Pickles  means  the  product  prepared 
entirely  or  predominantly  from 
cucumbers  (Cucumis  sativus  L).  Clean, 
sound  ingredients  are  used  that  may  or 
may  not  have  been  previously  subjected 
to  fermentation  and  curing  in  a  salt 
brine.  The  prepared  pickles  are  packed 
in  a  vinegar  solution  that  may  contain 
other  vegetables,  nutritive  sweeteners, 
seasonings,  flavorings,  spices,  and  other 
ingredients  permissible  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
The  product  is  packed  in  commercially 
suitable  containers  and  may  be  heat 
treated,  or  otherwise  processed,  to 
assure  preservation. 

§52.1682    Styles  Of  ptckles. 

(a)  Whole  style  means  the  pickles  are 
whole  and  are  relatively  uniform  in 
diameter  as  indicated  in  Table  11  of 

§  52.1684. 

(b)  Whole,  mixed  sizes  style  means 
the  pickles  are  whole  pickles  of  mixed 
sizes. 

(c)  Sliced  lengthwise  style  means  the 
pickles  are  cut  longitudinally  into 
halves,  quarters,  or  other  triangular 
shapes  (spears,  stnps,  or  fingers),  or 
otherwise  into  units  with  parallel 
surfaces  with  or  without  ends  removed. 

(d)  Sliced  crosswise.  Crosscut,  or 
Waffle  cut  style  means  the  pickles  are 
cut  into  slices  transversely  to  the 
longitudinal  axis.  The  cut  surfaces  may 
have  flat-parallel  or  corrugated-parallel 
surfaces, 

(e)  Cut  style  means  the  pickles  are  cut 
into  chunks  or  pieces  that  are  of  various 
sizes  and  shapes. 

(f)  Relish  style  means  finely  cut  or 
finely  chopped  pickles  contaimng  no 
less  than  60  percent  of  cucumber 
ingredient  and  may  contain  other 
vegetable  ingreaieni«  icauiifuiwet 
onions,  pepper,  tomatoes,  cabbage, 
olives,  mustard  or  any  other  suitable 
vegetable) 

$52.1683    Types  Of  Dack. 

(a)  Cured  type.  The  pickles  are  cured 
by  natural  fermentation  in  a  salt  brine 
solution  and  may  contain  the  dill  herb  or 
extracts  thereof  The  pickle  ingredient 


may  be  partially  desalted  and  then 
processed  or  preserved  in  a  vinegar 
solution  with  other  ingredients  (spices, 
flavorings,  firming  and  preserv  ing 
agents)  that  constitute  the 
characteristics  of  the  particular  type  of 
pickle.  The  characteristics  of  the  various 
types  of  cured  pickles  are  as  follows: 

(1)  Dill  pickles  (natural  or  genuine) 
are  cucumbers  that  are  cured  in  a  brine 
solution  with  dill  herb  and  other 
flavonng  agents 

(2)  Dill  pickles  (processed)  are  brine- 
cured  pickles  that  have  undergone  a 
freshening  process  and  are  packed  in  a 
vinegar  solution  with  dill  na\  nring  and 
other  flavoring  agents. 

(3)  Sour  pickles  are  cured  pickles  th.it 
are  packed  in  a  vinegar  solution  with  or 
without  spices. 

(4)  Sweet  pickles  and  mi  Id  sweet 
pickles  are  cured  pickles  that  are 
packed  in  a  vinegar  solution  with 
suitable  nutritive  sweetening 
ingredient(s). 

(51  Sour  mixed  pickles  are  cured 
pickles  that  are  packed  in  a  vinegar 
solution.  The  pickles  may  be  of  any  style 
or  combination  of  styles  other  than 
relish  and  may  contain  other  vegetable 
ingredients  as  outlined  in  Table  I  of  this 
section  or  any  other  suitable  vegetable. 

(6)  Sweet  mixed  pickles  and  mild 
sweet  mixed  pickles  are  cured  pirkles 
that  are  packed  in  a  vinegar  solution 
with  suitable  nutritive  sweetening 
tngredient(s).  The  pickles  may  be  of  any 
style  or  combination  of  styles  other  than 
relish  and  may  contain  other  vegetable 
ingredients  as  outlined  in  Table  1  of  this 
section  or  any  other  suitable  vegetable. 

(7)  Sour  mustard  pickles  or  sour  chow 
chow  pickles  are  cured  pickles  of  the 
same  styles  and  ingredients  as  sour 
mixed  pickles  except  the  pickles  are 
packed  in  a  prepared  mustard  saucse  of 
proper  consistency  with  or  without 
spices  and  flavorings. 

(8)  Sweet  mustard  pickles  or  swr-e! 
chow  chow  pickles  are  cured  pickles  of 
the  same  styles  and  ingredients  as  sweet 
mixed  pickles  except  the  pickles  arr 
packed  in  a  sweetened,  prepared 
mustard  sauce  of  proper  consistency 
witti  or  without  spices  and  flavorings. 

(9)  Sour  pickle  relish  consists  of  finely 
cut  or  chopped  cured  pickles  that  are 
packed  in  a  vinegar  solution.  Sour  pickle 
relish  may  contain  other  chopped  or 
finelv  cut  veeetable  inareriients  as  listed 
in  Table  I  of  this  scciion  ana  mav 
contain  a  stabilizer  such  as  a  starch  or 
gun. 

(10)  Sweet  pickle  relish  and  mild 
sweet  Dickie  relish  are  finelv  cut  or 
chopped  cured  pickles  that  are  packed 
in  a  vinegar  solution  with  a  suitable 
nuiniive  sweeiemng  mgreoientis; 
Sweet  pickle  relish  and  mild  sweet 


pickle  relish  may  contain  other  chopped 
or  finely  cut  vegetable  ingredients  as 
listed  in  Table  I  of  this  section  and  may 
contain  a  stabilizer  such  as  a  starch  or 
gum. 

(11)  Hamburger  relish  consists  of 
relish  style  pickles  and  other  chopped  oi 
finely  cut  vegetable  ingredients  as  listed 
in  Table  I  of  this  section  with  tomato 
product  added. 

(12)  Mustard  relish  consists  of  sweet 
pickle  relish  with  mustard  and  other 
chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I  of  this 
section. 

(13)  Dill  relish  consists  of  relish  style 
pickles  containing  dill  flavoring  and 
other  chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I  of  this 
section. 

(b)  Fresh-pack  type.  The  pickles  are 
prepared  from  uncured,  unfermented 
cucumbers  and  are  packed  in  a  vinegar 
solution  with  other  ingredients  to 
produce  the  characteristics  of  the 
particular  type  of  pack.  The  pickles  are 
sufflciendy  processed  by  heal  lo  assure 
preservation  of  the  product  in 
hermetically  sealed  containers.  The 
distinguishing  characteristics  of  the 
various  types  of  fresh-nacli  pickles  are 
as  follows: 

(1)  Fresh-pack  dill  pickles  are  pickles 
that  are  packed  in  a  vinegar  solution 
with  dill  flavoring. 

(2)  Fresh-pack  sweetened  dill  picklea 
are  pickles  that  are  packed  in  a  vinegar 
solution  with  nutritive  sweetening 
ingredient(s)  and  dill  flavoring. 

(3)  Fresh-pack  sweetened  dill  relish 
consists  of  finely  cut  or  chopped  pickles 
packed  in  a  vinegar  solution  with 
suitable  nutritive  sweetening 
ingredient(8)  and  dill  flavoring.  The 
relish  may  contain  other  finely  cut  or 
chopped  vegetable  ingredients  as  listed 
in  Table  I  of  this  section. 

(4)  Fresh-pack  sweet  pickles  and 
fresh-pack  mild  sweet  pickles  are 
pickles  that  are  packed  in  a  vinegar 
solution  with  nutritive  sweetening 
ingredient!  s) 

(5)  Fresh-pack  sweet  p>rhip  rplish  onri 
fresh-pack  mild  sweet  ptckie  n'tisf 
consists  of  finely  cut  or  chopped  pickles 
that  are  packed  in  a  vinegar  solution 
with  suitable  nutritive  sweetening 
ingredient(8).  The  relish  may  contain 
other  finelv  cut  or  chopoed  vegetable 
insredients  as  listed  in  Table  I  ot  this 
section. 

(6)  Fresh-pack  hamburger  relish 
consists  of  relish  style  pickles  and  other 
choDped  or  finev  cut  vpcetflbl*" 
ingredients  as  listed  in  Table  1  of  this 
section  with  tomato  product  added 

(7)  Fresh-Dock  mustard  relish  consists 
of  sweet  pickle  relish  with  mustard  and 
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other  chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  1  of  this 


ingredienl/s).  as  declared  and  permitted 
under  the  Federal  Food,  Drug,  and 


They  are  stored,  distributed,  and 
displayed  under  refrigeration  and  may 
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(i)  Natural  equalization  means 
equalization  brought  about  after  a 


bleached  areas.  Not  more  than  25 

Oercent.  hv  weioht    nf  thp  nirHoc  mair 


(h)  End  cut  means  a  pickle  unit 
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other  chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I  of  this 
section. 

(8)  Fresh-pack  dill  relish  consists  of 
relish  style  pickles  containing  dill 
flavoring  and  other  chopped  or  finely 
cut  vegetable  ingredients  as  listed  in 
Table  I  of  this  section. 

(9)  Fresh-pack  dietetic  pickles  are 
pickles  that  are  packed  with  or  without 
the  addition  of  sweetening  ingredient(sj 
salt  (NaQ).  or  other  suitable 


mgredient^s).  as  declared  and  permitted 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  for  foods  purporting  to  be 
for  special  dietary  uses. 

(c|  Rpfn^fruted  type.  The  pickles  are 
prepared  from  fresh  cucumbers  and  are 
packed  m  a  vinegar  solution  with  other 
ingredients  to  produce  the  fresh  crisp 
chtjracteristic  of  refrigerated  type  pack. 

The  pickles  are  preserved  by 
acidification  to  a  pH  of  46  or  below. 


They  are  stored,  distributed,  and 
displayed  under  refrigeration  and  niay 
or  may  not  contain  one  or  more 
chemical  preservatives.  The  various 
types  of  refrigerated  pickles  are  the 
same  as  the  types  listed  for  fresh-pack 
type  in  paragraph  (b)  of  this  section  with 
respect  to  ingredients  except  that  they 
conform  to  the  requirements  for 
refrigerated  type. 


Table  I  —Proportions  of  Pickle  tNGREoteNTs  in  Certain  Types  and  Styles 


Curad;  tresh-pack.  and  refrigerated  types 


PKkm  ngre(*ents  and  MyW 


Sour  moced;  »we«<  mixed;  arxj  mild  sweet 

ma«d.  soiv  mustard  or  sour  chow  cfiow; 

(weet  mustard  or  sweet  chow  chow 


Sour  pKkle  relish,  sweet  packle  relish; 

din  reiish.  hamlxirger  rehsh,  mustard 

(«lat) 


Percent  by  weqhi  o4  ilra»ed  weight  of  product 


Cucumbars,  ar^  sty4«  olhor  than  reMh .  

Cucumber*,  chopped  or  finety  cut , 

CauMlCTiier.  piece*  

CauMtower.  chopped  or  frmif  cut - 

Orvorw.  wtata  (manmuni  ttameiar  ol  1  v,  mcht.  *:8d  or  cuL„ 

Onnn*,  chopped  or  f*ne*|i  cu __ 

Green  tomaioa*.  wt«oie  or  pieces -_____~— -— 

Green  lomatoe*.  c»X)aped  or  finely  oA 

Red.  green,  or  yaNow  pepper*,  or  piimenloes.  cut.  %iely  cut  or  pieoea.. 

Cabbage 

Olr»e* 

Tomato  Paste       _~ ______ 

Mustard  or  prepared  mustard 


80  to  80  percent...- 

iotP30| 

SIP  12  percent.. 


60  to  1 00  percent. 

30  percent  maxmun  (Opfeonat). 


...  10  percent  mawmum  (Optional) ~ 


Optional . 

Optional . 

Optional 

__.  OptionBi 

Opnonat 


12  percent  maxmum  (Optional). 


10  percent  n^awmum  (Optior^O. 
Optonal 


Optjonat 
Optional 
Required  in  hamburger  reftsh. 


Reojred  <n  chow  chow  and  mustard  pickles Required  in  mustard  rekch.  optional  n 

hamburger  rehsh. 


SS2.16M    SIZM  Of  fvtwta  picWvs. 

Si7es  of  whole  pickles  are  based  on 
the  diameter  and  the  relationship  of 
diameter  to  the  count  per  gallon.  Size 


designations,  applicable  counts,  and 
diameters  are  outlined  in  Table  11  of  this 

subpart.  The  diameter  of  a  whole 
cucumber  in  the  shortest  diameter  at  the 


greatest  circumference  measured  at  right 
angles  to  the  longitudinal  axis  of  the 
cucumber. 


Table  ti.— Sizes  of  Processed  Whole  Pickles 


Word  Designation 


Approximate  counts  m— 


QIasa 


Metal 


iqt 


Midget                  19  mm  (75  m)  or  less _ _...   67  or  more- 
Small  ghervm                    Up  to  2  4  cm   (  94  m) „_ 33  10  66    , 

Large  gfierku  1  Up  to  2  7  cm  (i  06  m) i  16  lo  32.. 

Small  Over  2  7  cm  (1  06  *i)  Ixit  not  over  I  10  to  15_ 

3  5  cm  ( 1  3e  m) 


Medium  ..„., 

Large     

Extra  large 


Over   3  5  cm  txit   not   over   3  9   c-^     6  to  9 ..._ 

(1  50  «>) 
Oxer  3  8  cm  but  not  over  4  i   ::n  ,  4  to  5 

(1  73  ml                                                 I 
Over  4  4  cm  1 1  73  m) 2  to  3 


135  or  more... 

67  to  134 

32  10  66 

20  to  31 

13  to  19 

9  to  13 

e  to  B 


1  gal 


No  10 


No.  12(1  gal) 


270  or  rrxxe _.   202  or  more _ 


270  or  more. 


135  to  269.. 


101  to  201 _.i  136  to  269 


66  to  134 I  46  to  100.. 

40  10  64 30  to  47.... 


..._j  65  to  134. 
40  to  64 


26  to  39 1  19  to  29.. 

18  to  25 1310  18... 


26  to  39 

18  to  25 


12to17. 


9  to  12 12  to  17 


S  52. IMS    OcflnMlont  Of  terms. 

As  used  m  these  US  standards, 
unless  otherwise  required  by  the 
context,  the  following  terms  shall  be 
construed,  respectively,  to  mean 

(a)  Ana.'ytical  definitions  refer  to 
analytical  laboratory  requirements. 

(1)  Acid  means  total  acidity  of  a  safe 
and  suitdb'Ie  organic  acid[sl  celcuIri'^-J 


as  acetic  acid  in  accordance  with  the 
Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists. 

(2)  Brix  value  (Brix)  means  the 
percent  sugar,  by  weight,  corrected  to 
20  •  C.(88'  F.).  as  determined  with  a 
sugar  scale  Brix  hydrometer  or  other 
instrument  that  gives  equivalent  results. 


(3)  Degrees  Baume'  means  the  density 
of  the  packing  medium  determined  with 
a  Baume'  hydrometer  (modulus  145) 
corrected  to  20  °  C.(68°  F.). 

(4)  Equalization  means  the  natural 
(osmotic)  or  simulated  blending  between 
the  soluble  solids  of  the  pickle 
ingredient  and  the  packing  medium. 
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(i)  Natural  equalization  means 
equalization  brought  about  after  a 
period  of  time  has  elapsed  after 
processing  as  follows: 

(A)  Sweetened  pickles  are  considered 
to  be  equalized  15  days  or  more  after 
processing.  If  the  pickles  have  been 
sweetened  in  a  tank  prior  to  packing,  the 
pickles  will  be  considered  equalized  15 
days  after  the  sweetening  process 
begins. 

(B)  Sour  and  dill  pickles  are 
considered  to  be  equalized  10  days  or 
more  after  processing. 

(ii)  Simulated  equalization  means  a 
method  of  simulating  equalization  by 
comminuting  the  finished  product  in  a 
mechanical  blender,  filtering  the 
suspended  material  from  the 
comminuted  mixture  and  making  the 
required  test  on  the  filtrate. 

(5)  Total  chlorides  of  salt  means  the 
salt  content  expressed  as  grams  NaCl 
(sodium  chloriile)  per  100  milliliters 
packing  medium;  except  that  total 
chlorides  in  mustard  pickles  and  chow 
chow  is  determined  and  expressed  in 
grams  NaCl  per  100  grams  of  product. 

(b)  Blemished  means  any  unit  that  is 
affected  by  discoloration,  pathological 
injury,  insect  injury,  or  similar  causes  to 
the  extent  that  the  appearance  or 
edibility  of  the  product  is  adversely 
affected; 

(1)  Slightly— \ho8e  blemishes  which 
detract  only  slightly  from  the 
appearance  of  the  unit; 

(2)  Seriously— those  blemishes  which 
strongly  detract  from  the  appearance  or 
edibility  of  the  unit. 

(c)  Color. 

(1)  Good  color  in  cured  type  means 
the  typical  skin  color  of  the  pickles 
ranges  from  a  translucent  light  green  to 
dark  green  and  is  practically  free  from 
bleached  areas.  Not  more  than  10 
percent,  by  weight,  of  the  pickles  may 
vary  markedly  from  such  typical  color. 
In  mixed  pickles,  chow  chow  pickles, 
and  pickle  relish,  all  of  the  ingredients 
possess  a  practically  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  of  ofT-colors. 

(2)  Good  color  in  fresh-pack  and 
refrigerated  types  means  the  typical 
skin  color  of  the  pickles  ranges  from  an 
opaque  yellow-green  to  green.  Not  more 
than  15  percent,  by  weight,  of  the  pickles 
may  vary  markedly  from  such  typical 
color.  In  pickle  relish,  all  of  the 
ingredients  possess  a  good  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  of  off -colors. 

(3)  Reasonably  good  color  in  cured 
type  means  the  typical  skin  color  of  the 
pickles  ranges  from  light  green  to  dark 
green  and  is  reasonably  free  from 


bleached  areas.  Not  more  than  25 
percent,  by  weight,  of  the  pickles  may 
vary  markedly  from  such  typical  color 
In  mixed  pickles,  chow  chow  pickles, 
and  pickle  relish,  all  of  the  ingredients 
possess  a  reasonably  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  from  off-colors, 

(4)  Reasonably  good  color  in  fresh- 
pack  and  refrigerated  types  means  the 
typical  skin  color  of  the  pickles  ranges 
from  light  yellow-green  to  green.  Not 
more  than  30  percent,  by  weight,  of  the 
pickles  may  vary  markedly  from  such 
typical  color.  In  pickle  relish,  all  of  the 
ingredients  possess  a  good,  fairly 
uniform  color  typical  for  the  respective 
ingredient.  The  pickles  and  other 
vegetable  ingredients  shall  be  free  of 
off-colors. 

(5)  Poor  color  m  all  types  of  pickles 
means  the  pickles  fail  to  meet  the 
requirements  for  good  or  reasonably 
good  color  for  the  respective  type. 

(d)  Crooked  pickles  mean  whole 
pickles  that  are  curved  at  an  angle 
greater  than  60  degrees  as  illustrated  by 
the  following: 


Also  see  the  definition  of  misshapen. 

(e)  Cur\-ed pickles  mean  whole 
pickles  that  are  curved  at  an  angle  of  35 
to  60  degrees  when  measured  as 
illustrated  by  the  following: 


(f)  Diameter  in  whole  style  means  the 
shortest  diameter  measured  transversely 
to  the  longitudinal  axis  at  the  greatest 
circumference  of  the  pickle.  Diameter  m 
cross-cut  style  is  the  shortest  diameter 
of  the  largest  cut  surface. 

(g)  Defect  means  an  imperfection  such 
as  curved,  misshapen,  mechanically 
damaged,  discolored,  and  other 
imperfection  thai  affects  the  appearance 
of  edibility  of  the  product 


(h)  End  cut  means  a  fickle  unit 
intended  for  crosscut  i  sliced  crosswise) 
style  that  has  only  one  cut  surface. 

Ill  Extraneous  \egetable Material 
lEVM!  means  any  harmless  vegetable 
mfitenal.  other  than  sterns,  i,h,i'  is  not 
normally  part  of  the  pickie  iny-edienL 
EVM  such  as  leaves  or  nthf  \t-getable 
material  not  associatei";  v\:'h  proper 
[■'ickle  prepdration  or  fidi.k.iging  is 
considered  a  defect  if  it  affects  the 
appearance  or  edibility  of  the  product 
either 

(1 )  S//eA;/>— PracUcally  free  of  EVM 
and  does  not  more  than  slightly  affect 

the  appearance  or  ediinlity    or 

|21  MattTialiy — Ke.4son,ii:iy  free  of 

FVM  and  does  not  rnorf  than  materially 

affect  the  appearani,*  or  edibility. 
Ijl  Flavor  or.a  .>„,',  - 
(1)  Gi.K>d  flavor  and  odor  means 

charactenstic  flavor  and  odor  (e.g. 

characteristic  dill  flavor  or  the  like) 


typical  of  properly  {)n 


<  kles.  for 


the  type,  that  is  free  from  r,t'(ri  ^lonable 
nav(,)r  and  odor  of  any  kind. 

(21  Rf'asonaf'ix  yooa  Hnvo'-  and  odor 
means  flavor  and  odor  that  m?.\  be 
lacking  in  charartrriMK,  ?i.^\  or  '^ir  the 
type  but  18  free  frfin;  i.!,if'r'  ,;;,,:',ie 
flavor  and  odor. 

(.3)  Poor  flavor  end  <  hior  mea.as  flavor 
and  odor  that  fails  to  meet  the 
requirements  for  reasonably  good  flavor. 

(k)  Length  in  sliced  lengthwise  style 
means  the  longest  measurement  at  the 
approximate  longitudinal  axis. 

(1)  Mechanical  damage  refers  to 
crushed  or  broken  unit*  that  affect  the 
appearance  of  the  units.  In  reUsh. 
mechanical  damage  refers  to  units 
which  are  poorly  cut  and  have  a  ragged 
or  torn  appearance. 

fm)  Misshapen  pickles  mean  whole 
pickles  that  are  crooked  or  otherwise 
deformed  (such  as  nubbins).  Also  see 
the  definition  for  crooked  pickles. 

(n)  Nubbin  is  a  misshapen  pickle  that 
is  not  cylindrical  in  form,  is  short  and 
stubby,  or  is  not  well  developed. 

(o)  Texture  means  the  firmness, 
crispness.  and  condition  of  the  pickles 
and  any  other  vegetable  ingredient(s) 
and  freedom  from  large  seeds,  detached 
seeds,  and  tough  skins  that  may  be 
present  The  following  terms  also  relate 
"(1  tcvture 

(11  Hollow  centers  in  whole  style, 
means  the  pickles,  when  cut 
transversely  to  the  longitudinal  axis,  are 
missing  Vj  or  more  of  the  seed  cavity. 

(2)  Soft,  shriveled,  and  slippery  units 
refers  to  pickles  that  are  wrinkled,  not 
crisp,  slick,  flabby,  or  lack  finnness. 

(3)  Good  texture  means  the  pickle 
units  have  been  properly  processed  and 
possess  a  texture  that  is  firm  and  crisp. 
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(he  pick'.e  units  hfive  been  properiy 
processed  but  lack  some  of  (he  Hrmness 
-T-d  crispness  that  is  charactenst'c  fur 
'"le  style  and  type  of  pack. 

(S)  Poor  texture  means  the  pickle  uni's 
do  not  meet  the  requirements  for 
reasonably  good  texture, 

Ip)  L'nifarmity  o^  size  (relish  style 
only). 

(1)  PrarticalJy  uniform  in  size  means 
ihe  siie  of  the  units  may  vary 
moderately  in  size  but  not  to  the  extent 
that  the  appearance  or  the  eaimg  quali'y 
13  senously  affected. 

(2)  Poor  umformity  o' size  means  the 
units  fail  the  requirements  for 
practically  uniform. 

fq]  L'.^// means  one  whole,  hd'.'',  shre, 
or  piece  of  pickle  as  applicable  for  the 
s*yle 

(r)  Units  missing  S  or  more  o^  the 
seed  cavity  in  crosscut  style  means 
pickles  that  have  lost  a  substantia! 
portion  of  the  seed  cavity  such  as  a 
crosscut  unit  missing  S  or  more  of  the 
seed  cavity  portion. 

;52.16M    Racoiranandad  fW  o(  corrtairwf . 

The  recommended  fill  of  container  is 
not  a  factor  of  quality  for  the  purposes 
of  these  grades.  Each  container  of 
pjckles  thould  be  filed  with  pickle 
ingredient,  as  full  as  practicable, 
without  impairment  of  quality.  The 
product  atKJ  packing  medimr  should 
occupy  not  less  than  90  percent  of  the 
total  capaaty  of  the  container. 

;  52. 1687    Quantity  of  pIckM  Ingredient 

(a)  The  recommended  minimum 
quantity  of  pickJe  ingredient  is 
designated  as  the  percentage  of  the 
declared  volume  of  product  in  the 
container  for  aiJ  items  except  pickie 
relish.  Minimum  quantity  of  pickle  relish 
is  designated  as  a  relabonship  of  the 
drained  weight  of  the  pickle  ingredient 
to  the  declared  volume  of  the  container 
The  minimum  quantities  recommended 
in  Tables  III  and  IV  of  this  section  are 


Ti*  'i'  'urs  ,',if  quality  for  the  purposes  of 
'hi'Sv  grades. 

lb)  The  percent  volume  of  pickle 
ingredient  is  determined  for  all  styles, 
e\^;ept  rehsh,  by  one  of  the  following 
n>''hiKis  in  accordance  with  the 
procedures  pre.scnbed  by  the  Pro<";essed 
Products  Branch,  Fruit  and  VejjeUbie 
Division 

[1]  Dire.i  dispiacenier,*  (overflow -can 
method). 

(21  Displacement  ;:•;  a  eradua'ed 
;-\'linder' 

(T)  Measurement  of  pickle  liquid; 

(4)  .'\ny  other  method  that  gives 
equivalent  results  and  is  approved  by 
the  Processed  Produi  ts  Branch.  Fruit 
and  Vegetable  Division. 

(c)  Drained  weight/volume.  The 
percent  weight/volume  (w/v)  of  reli.'>h 
shown  in  Table  IV  of  this  section,  is 
determined  as  follows;  The  -""ained 
weight  of  pickle  relish  of  all  types  is 
determined  by  emptying  the  contents  of 
the  container  upon  a  U  S  Standard  .No  8 
circular  sieve  of  proper  diameter 
(  ontaining  8  meshes  to  the  inch  (0.0937 
inch  ±3  percent,  square  openings]  so  as 
'0  distribute  the  product  evenly, 
inclining  the  sieve  slightly  to  facilitate 
dramaae,  and  allowing  to  dram  for  2 
minutes.  The  drained  weight  is  the 
weight  of  the  sieve  and  the  pickles  less 
the  weight  of  the  dry  sieve.  A  sieve  8 
inches  in  diameter  is  used  for  1  quart 
and  smaller  size  containers  and  a  sieve 
12  inches  m  diameter  is  used  for 
containers  larger  than  !  quart  m  size 

Table  UI.—/tf ■•-••■ '-',■  Pickle  Ingredient. 

All  St)  ies  Except  Relish 


Type  of  Pack: 

Cured 

Fresh-Pack . 
Refrigerated. 


Miniroum  fiil 
( volume) 


55  percent, 
57  percent. 
57  percent. 


iHb'p  W.— Recommended  Drained  Weif;tl 
To  Container  Volume.  Relish 

Mirumum  fill 

iwfmhtf 
voli,  ne) 

Type  of  Pack: 

Cured: 

Sweet 92  pertTrt 

Other  than  sweet afl  percent 

Fre.shpack 

Sweet 85  percent 

Other  than  sweet . —  80  p<»r(i>ril 


§52.1668    Sample  unit  size. 

For  all  styles  of  pickles  and  types  of 
pack,  the  sample  unit  used  in  analyzing 
the  quality  factors  is  the  entire  contents 
of  the  container  unless  otherwise 
specified  in  7  CFR  Part  52.1-52.83. 

§5^1689    Grades. 

(a)  U.S.  Grade  .4  is  the  quality  of 
pickles  that  meets  the  applicable 
requirements  of  Tables,  V,  VI,  VII,  VIII, 
IX,  X,  and  XI  of  §  52.1691  and  scores  not 
less  than  90  points. 

(b)  U.S.  Grade  B  is  the  quality  of 
pickles  that  meets  the  applicable 
requirements  of  Tables,  V,  VI,  VIL  VIII. 
IX,  X,  or  XI  of  §  52.1691  and  scores  not 
less  than  80  points. 

(c)  Substandard  is  the  quality  of 
pickles  that  fails  the  requirements  of 
U.S.  Grade  B. 

§  S2.1690    Factors  of  qualty. 

The  grade  of  pickles  is  based  on  the 
following  quality  factors; 

(a)  Analytical  requirements  in  Table 
V  of  552.1691; 

(b)  Flavor  and  odor 

(c)  Color 

(d)  Uniformity  of  sizet 

(e)  Defects;  and 
(fl  Texture. 

§52.1691    Requirements  for  grades. 


Table  V  —Analytical.  Requirements, 'Cured  Type,  All  Styles 


Total  acKlrty 

expressed  as 

acetic  aod  g/ 

1CX)  ml.  unlew 

oJher»nse 

indicated 

Maximum 


ToM  cNondes 

expressed  as 

NaO  grams/ 

UK)  ml.  untew 

oltienMse 

irxkcated 

Maximum 


Degrees 

Btk 
Mmmunt 


Degrees 

Baume 

MnnMjm 


D<l1s  (natural,  genmr^e.  or  processed  ,.. ».... 

Sour.  v»M  imsd.  dil  pKkto  rsHsh.  tour  reliah 

Swaal  i«riote.  Mneet  irmed.  and  wwel  relisli- .„—„__..«_-. 

MM  mooL  mki  suraet  musd,  mild  tuveet  raksn .-__ 

Sour  mustard  or  iour  crww  chow  _ _______ 

Sweet  rrHJStard  or  sweet  ctxjw  cfiow _ 

'  All  pdUe  products  mum  nawe  ac  agoAdrated  pH  of  4  6  or  tielow 
'  Expressed  as    grams.  lOO  grams 


50 
5.0 
3.0 

'3.0 
'30 


27.0 
20.0 


28.0 


15.0 
12.0 

15.5 
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Fresh  Pack  And  refrigerated  Types, 
All  Styles 


Fresh  Pack  And  refrigerated  Types. 
All  Styles— Continued 


MaxBTHim     Maximum 


Maximum     Maximum 


Dills 

Sweetened  dills 

Sweetened  dm  relisfi... 


1.1 
1.1 
1.1 


4  25 
4,25 
4.25 


Sweet  artd  MikJ  sweet  relish  ,!  1  65  |  2,75 

Sweet  and  Mid  sweet  piek- 

Ies •  66  2  '5 


Fresh  Pack  And  refrigerated  Types, 


All,  ,STYL,f : 


-Continued 


Dietetic.. 


ktodmum 


Maximum 


Table  V!.— Quality  Reouirements  Whole  Style 


QradeA 


Maxfrnum  (by  cou»-*i 


Scot* 


Flavor  and  Odor... 
Color 


Unrtormrty  of  Sns  ' .,. 
Diameter  variation: 


Midget  &  Gherkin  [over  8  mm  (.31  mi)]., 
Small  &  Medium  [over  10  rrwn  (.39  in)l_ 


Large  &  Extra  Large  [over  12  mm  (.47  in)] 

Detects _ 

Blemished  (Slightty  &  Seriously) 

Blemished  (Senously). ._ ,, 

Curved  picttles , 

Misshapen 


Mecttamcal  damage . 


Attached  stems  [over  2  5  cm  (98  m)] ... 

EVM _. 

■'■gxlure „ 


Good.. 


10  percent _ 

10  percent _ 

10  percent 
PrecticaMy  tree.. 
15  percent-- 


5  percent- 
10  percent.. 


5  percent.. 
10  percent- 
10  percent- 


Large  seeds,  detactied  seeds,  tough  stdns- 
SofL  shrtveled,  &  slippery  units.. 
Hollow  centers _ _ 


Total  Score  (minimum) ... 


Practicalty  free. 

Good       

Practicaiiv  ''■ee- 

5  percent   „ 

15  percerrt 


18-20 
18-20 


27-30 


GfadeB 


Maximum  (by  count) 


Rsaaonabty  good  ■ . 
RsasonsMy  good ' 


20 

20  percent- 


20 


25  percent- 

10  r 

20| 
151 


1  ^  pfirent.. 

?f'i  p«f-r*>n1- 


27-30 


'^■*(^?t.v^■na^>^  ::x«3d  *  . 


1  26  pen-em.- 


90 


'  Canryjt  be  graded  atxjwe  U.S.  Grade  B.  regardless  of  tt>e  total  score 

2  Pickles  that  are  Sutjstandard  kx  unrtormrty  ot  size  canrwt  be  graded  above  Li  S  Grade  B,  re9ardw3s,s  of  the  total  score. 

Table  VII.— Quality  Requirements  Whole  Style,  Mixed  Sizes 


Scom 


1»-17 
18-17 


24-28 


24-26 


80 


GradeA 


QradiB 


Maximum  (ty  cCHiOt) 


Flavtx  and  Odor- 
Color _ - 

Delects _ 


Score 
(poirrts) 


Maximum  (l>y  count) 


Good. 

....!  Good 


Blemished  (Slightty  &  Seriously). 

Blemished  (Seriously) 

Curved  pickles _ 

Misshapen ______ 

Mechancal  damage . 


Attached  stems  [over  2  5  cm  (98  m)].. 

EVM _ 

Texture _,,, 


Practically  tree- 

1 5  percent 

5  percent- 

1 0  percent 

5  percent 


Large  seeds,  detactied  seeds,  tough  sMns 

Soft,  shriveled,  A  slippery  units— .._._________ 

Hollow  centers _ ._„ 


Total  Score  (minimum) ' 


10  percent    

10  percent 

Practically  trf>e,. 
.,;  Good 
..'  Practically  ttee„ 

..;  5  P«<fC«ot. 

.:  IS  percent-. 


18-20 
27-30 


27-30 


00 


ReMonabty  good  ■ . 
nasaonably  tree  ■_ 
25  pofcont 


10 

20  percent.. 

15  peroent- 

151 


20p«ro«nl- 


RMSOnabty  good  ■ 


Score 
(pomts) 


18-17 
24-28 


24-26 


80 


'  Canrxjt  be  graded  atwve  US  Grade  B.  regarcSess  o<  the  total  score 

'  Total  score  «  adiusted  by  dividing  the  total  score  by    80  to  allow  lor  ttte  absenc*?  of  the  quaWy  (actor  ol  unrformity  of  siTi"  ir  w^o*f 

Table  Vlll.— Quality  Requirements  Sliced  lengthwise  Style 


styts. 


Flavor  and  Odor 

Color _._ 

Unrtofmity  of  Size  ' _ _. 

Length  venation  over  2  6  cm  (1.02  in).— 

Defects 

Blemished  (Slightty  A  Senously) 

Blemished  (Seno*«iy) 


GradeA 


Mawnum  (By  Count) 


Good 

....:  Good    _. 

....|  10  percent _ 

....  Practically  free.. 

—.,15  percent 

.„.   5  D<3rcent.-___ 


Score 

(points) 


QradaB 


Maximum  (By  Count) 


Good  '     fteaaonabty  good  ' 
Reasonabte  good  ■ 


18-20 

18-20 

-.---„_ 


20| 

Reasonably  tree ' 
2Si 


10 


Score 
(ports) 


18-17 
18-17 

24-26 
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Table  Vlll— Quality  Requirements  Sliced  Lengthwise  Style— Continued 


Mocnancai  oamage 


Aaacnea  wems  lover  2  5  cm  (  3d  m)).. 

EVN 

T  extm 


Grade  A 


Grade  B 


Maximum  (By  Cooot) 


Score 
(pomts) 


MaxHTKHTi  (By  Count) 


Score 

(pOlOtSi 


Large  seeds,  detached  seeds,  lough  skMS.. 
Soft.  »hnve*ed.  4  s*poerv  umts 

Total  tears  (mwnumi   


10  percent. 
10  percent. 

Practicalty  tree __„ 

Good 

Practically  tree _._. 

5  percent         


i  lb  percent. 

;  20  percent 

;  Rea3onat)*y  tree  ' 

27-30    Reasonabty  good 

:  Reasonatwy  free.. 

i  10  percent 


90 


'  Connect  De  graced  aoove  U  S  Grade  B.  reqardioss  o<  me  toiai  sews 

'  PiciOe*  that  are  Substandard  lor  jmtormitv  o'  soo  cannot  m  onaea  atxive  u  S  Graae  9  reqarcjiess  ot  tt>e  total  scce 

Table  ix.~- Quauty  Requirements  Suced  Crosswise  or  Crosscut  Style 


Graoe  A 


Graoe  e 


Flavor  and  Olor 

Cotor 

Unrtormify  ol  Sae  • 

Diameter  over  5  4  cm  (2.13  in). 

Dejecta. 

Biemnhed  (Sligmtv  A  Senousiy)  _ 

Blemnneo  iSsnousiyi 

Mecnancai  oamago 


Maximum  (tjy  count) 


Score 
(potntst 


Maximum  (by  count) 


bcore 
(pomtsl 


Good „ 

Good _.. 


Broken  pieces  &  end  cuts 


rr»c*ness  Over  10  mm  (38  ml . 

Attached  stems  over  2  5  cm  (  98  in).„ 

Units  missmg  ^  seed  cavrty  

EVM 

Texture 


Soft,  shnveiad.  ft  sliooery  urnti 

La/Q«  ooiecTionabie  seeds,  detached  seeds.  S  tougr^  sxins . 

fotat  Score  imiriirrhimi  


10  percerrt 

Practicalty  tree... 

15  percent 

.,  5  percem __ 

16  percem 

10  percent _ 

)  to  percent 

I  10  percent 

.[  10  percent __ 

,  Practically  "r"* 

I  Good ™ 

_...|  5  percent „ 

Practically  tree... 


:  Reasonably  good  ' 

18-20  I  Reasonably  good  ' 

18-20    

I  20  percent 

27-30    Reasonabty  tree  '  . 

25  percent „ 

10  petcern 

25  percent 

15  percent 

15  percent 

15  percent.. 

15  percent.. 

Reasonably  free  ' 
27-30  I  Reasonably  good  ' 
„...!  10  percent 

Reasonabty  free ' 


16-17 
16-17 


24-26 


24-26 


80 


'  C-annot  be  graoea  atwve  u  S  Grace  9.  regaraiess  o<  tr*  to'di  scot 

•  'V:«ies  thai  ars  SuOstarxura  tor  jnrtorrfKtv  o<  size  canrio!  tx"  s'!»d*v]  ^r«>ve  U  S  Graoe  9  rBaarr)i*«!«  oi  rr>e  toiai  sees 


Table  x.— Quauty  Requirements  Cut  Style 


Grade  a 


Grade  B 


Maximum  lov  count) 


Score 

'rwr**!) 


Vaximum  ibv  counti 


Score 
'-vvntts) 


Piavc  unfl  Ooor 

Cote -.- 

Unrtormrty  ol  aue  ' 

Small  pieces  5  g  or  less  _ 

Detects „, 

Blemished  (Skghtty  ft  Senousiy).. 

Blemished  (Senous^) 

Mechanical  damage 


;  Gooc._ 

Gooa._ 


Attached  stems  over  2  5  on  (96  «i|.. 

EVM  

Texture  


Soft,  shriveled,  ft  slippery  unita. 

Larrje  ociectionatiie  seeds  detact^ed  seeds,  ft  tough  skins ._ 

'v)iai  Score  irmnimumi 


5  percent.. 

Practically  t'ee 

...4  15  ciercent      

, j  5  per'~*>nt  

10  percent 

1  10  percent      

Pracocaiiy  tree.._ 
Good 


5  pafC6ni  ......„.„ 

Practically  tidt . 


HeasonaoiY  good  ' 

18-20  j  Reasonably  good  ' 
18-20  I _ _.. 

I  10  percent 

27-30  i  Reasonably  free  ' . 

■  25  percent 

10  percent 

.^ '  1^  OercPnl  

„„„ I  15  oerr*>ni 

_..^ I  Reasonably  tree  ' 

I        27-30  ;  Reasonably  good  ' 

.....i.« '0  perent 

heasonabty  free  ' . 


..I 


16-17 
16-17 

24^ 


:ti 


90  ;.,. 


24-26 


30 


'  Cannot  oe  graoeo  soove  u  S  Grace  8  reqarotess  o<  tne  lotai  score 

•  Picnies  that  are  SoOsiarxMrd  lor  untforrnirv  ol  sae  canrxDi  oe  tjraoeo  at>ovp  ',;  S  Grade  3  reqaraiess  ot  the  total  score 

I  TablE  x:  — OuALiTY  Requirements  Relish 


Grade  A                                                  Grade  B 

1 

Maximum  (By  Weight)     ,    if^^s)         Maximum  (by  Aeight) 

Score 
(points) 

Flavor  and  Odor _ _.      ..    ..„ 

Good _ _ L \  Reasonaljly  good  ' 

Culoi  ..._.....___...„ ._„«__«._. 

Good 1        18-20  i  Reasonably  good  ' 

r        16^17 
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Table  Xl.— Quality  Requirements  Relish— Continued 


Unitormrfy  ot  Size  ' 

CK^efall  aopeararx». 

Detects 


QradeA 

GndaB 

Maxanum  (By  Weight) 

Score 
(pc«a) 

Maximum  (By  WeighO 

Score 
(ports) 

Blemished  (Slightty  ft  Senousiy).. 

Blemished  (Senousiy) 

Poorly  cut  

Loose  stems  over  3  am  (.12  in).. 

FVM    


Soli,  shrweiea.  4  swoery  uniti 

Large  obiectunabie  seeds,  detached  seeds.  &  Kxjgh  sKins . 

Total  Score  (rranimum) 


Gona 



18-20 

PradKaily  tree 

27-30 

5  parcsr* 



lOpomM^  ,    ,.                  1 

lOpsicant 

PrK«callw  free.            .    1  „     „_ 

Good _ 

*  prwTMOl _ 

27-30  1 

I 

PrwrfecaHwlTM 

1 

neaaonaUy  good  ■ 
Raasorably  tree  • . 
25| 


lOporcem 

15 1 
i5i 


16-17 
24-26 


Reaaonabty  frf«  ' 
neMonawy  good ' 
to  I 


24-26 


'  Cannot  be  graded  above  U  S  Grade  B  rega'Oless  of  the  total  score 

<  PicKies  that  are  Substandard  lor  unrtormity  ol  are  cannot  be  graded  above  i 


90 


8U 


S  Grade  B  regardless  of  the  total  score 


§52.1692    Determining  ttie  grade  of  a  lot. 

The  grade  of  a  lot  of  pickles  covered 
^^v  thecp  standards  is  determined  by  the 
procedures  iound  in  the  "Rpgulatinns 
Governing  ln.spection  and  Certification 
of  Processed  Fruits  and  Vegetables,  and 
p. -Is ted  Products  {7  CFR  52.1  through 
52.83J. 

Dated:  May  4, 1989 
I.  Patrick  Boyle, 

Administrator. 

|FR  Doc.  89-11147  Filed  5-&-89:  8:45  am| 
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7  CFR  Part  917 
[Docket  No.  FV-8»-036) 

Fresh  Pears,  Plums,  and  Peache& 
Grown  In  California;  Modification  of  a 
Proposed  Rule  Redefining  Producer     , 
Representation  Areas  and  Cttanging 
the  Representation  on  the  Peach 
Commodity  Committee 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule-modified. 

summary:  This  proposed  rule  modifies  a 
proposal  published  in  the  Federal 
Register  on  March  7, 1989,  which  made 
changes  in  representation  areas  and 
producer  representation  on  the  Peach 
Commodity  Committee  (committee). 
Such  changes  reduced  the  number  of 
representation  areas  from  six  to  five  by 
combining  two  areas  ("f '  and  "d")  and 
assigning  the  combined  area  nine 
member  positions  on  the  committee.  The 
modification  is  being  issued  based  on  a 
comment  received  from  the  committee. 
In  its  conunent  the  committee  indicated 
that  Area  'T'  should  have  been 
combined  with  Area  "e",  not  Area  "d". 
The  modified  proposal  is  needed  to 
provide  equitable  representation  on  the 
committee  based  upon  the  proportionate 


quantity  of  fru:t  shipped  from  each 
representation  area, 

DATE:  Comments  must  t)e  received  by 
May  22.  1989 

ADDRESS:  Intprt^'Strci  prrsons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
tnplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS.  USD.^.  P  O 
Box  9fi456,  Room  2525-S,  Washington, 
DC2(XI90-M5fl  Comments  shouid 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  w;l:  h 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regiJar 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patnrk  Packnett.  Marketing  Order 
Administration  Branch.  Fruif  ar.d 
Vegetable  Division.  AMS.  L'SD.A.  P.O. 
Box  964.S6,  Room  2525-S,  Washington. 
DC  20090-6456;  telephone  202-175-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
IS  proposed  under  Marketing  .-Xgrcemer.! 
and  Order  No.  917  (7  CFR  Part  917) 
regulating  the  handling  of  fresh  pears, 
plums  and  peaches  grown  in  California 
The  agreement  and  order  are  effertive 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein 

Pursuant  to  requirements  set  forth  ir. 
the  Regulatory  Flexibility  Act  (RFA,L  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  artions  in  ordpr 


that  small  business  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act.  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentiallv  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximatelv  325  peach 
handlers  currently  regulated  under 
-Marketing  Order  917  and  approximately 
840  peach  producers  in  the  regulated 
area.  Small  asricultural  producers  have 
been  defined  by  the  Small  buompsR 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  nf  less  than  S500.000. 
and  small  agricniltural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000  The 
majority  of  thr  ^^•  filers  and  producer* 
of  California  pcH  ties  may  be  classified 
•i'-  tT.alI  entities. 

TTie  production  prea  for  Califormo 
peaches  is  divided  into  six 
representation  areas  tor  tne  purpose  of 
producer  representabon  on  the  13- 
member  committee.  The  current 
representation  areas  and  committee 
representation  for  those  areas  are 
specified  in  paragraphs  (a)  through  [f]  of 
§  917.22  as  follows- 

[a,  bo'ith  Coast  District  and  Southern 
California  District.  on«>  nr^minee 

(bj  Tehachapi  District  and  Kem 
District:  one  nominee  • 

(c)  Tulare  District:  one  nominee. 

(d)  Fresno  District;  eight  nominees 

(e)  Stanislaus  District  and  Stockton 
District  one  nominee. 

(f)  All  of  the  production  area  not 
included  in  paragraphs  (a)  through  (e)  of 
this  section;  one  nominee. 

Paragraph  (g)  of  §  917.35  of  the  order 
authorizes  each  commodity  committee, 
with  the  approval  of  the  Secretarj-.  to 
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change  the  representation  of  any 
representation  area.  Any  such  change 
must  be  based,  so  far  as  practicable. 
upon  the  proportionate  quantity  of 
peaches  shipped  from  the  respective 
representation  area  during  the  three 
preceding  fiscal  periods.  In  addition. 
and  again  so  far  as  practicable,  a 
member  position  should  be  assigned  to 
any  representation  area  from  which  five 
percent  of  regulated  shipments  have 
originated  during  such  periods. 

On  November  17. 1988,  the  committee 
unanimously  recommended  that  Area 
"f  (the  balance  of  the  State)  be 
combined  with  Area  "e"  (Stanislaus  and 
Stockton  Distncts)  and  that  the  member 
position  serving  Area  "f '  be  assigned  to 
Area  "d"  (Fresno  Distnct).  The  original 
proposed  rule  published  on  March  7. 
1989  [54  PR  9457],  incorrectly  combined 
Area  "f '  with  Area  "d".  The  original 
proposal  provided  a  30-day  comment 
period  ending  April  6,  1989.  The 
committee  submitted  a  written  comment 
on  this  proposal  indicating  that  Area  "f ' 
should  have  been  combined  with  Area 
"e",  not  Area  "d".  The  requested  change 
would  be  made  m  new  {  917.120  to 
provide  representation  that  is  more 
nearly  based  upon  the  proportionate 
quantity  of  peaches  shipped  from  each 
representation  area  during  the  preceding 
three  fiscal  periods. 

Dunng  the  three  year  period  1986- 
1988,  peach  production  totaled 
41,683,000  packages.  During  that  period. 
Area  "d"  (Fresno  Distnct|.  with  eight 
members,  accounted  for  35.590,000 
packages  or  85.4  percent  of  the  total 
production.  Area  "e".  with  one  member 
accounted  for  1.008,000  packages  or  2  4 
percent  of  the  total  production  and  Area 
'T'.  also  with  one  member,  accounted 
for  221.000  packages  or  only  one-half  of 
one  percent  of  the  total  production. 

Basing  representation  for  the  13- 
member  committee  solely  on  the 
proportionate  quantity  of  peaches 
shipped  from  each  representation  area 
would  mean  that  every  7  69  percent  of 
the  total  production  shipped  should  be 
represented  by  one  member  of  the 
committee.  On  this  ba,si9.  Area  "d", 
which  accounted  for  85  4  percent  of  the 
total  production  shipped  during  the  past 
three  years,  would  be  entitled  to  U 
positions  on  the  committee  and  the 
remaining  two  positions  would  be 
allocated  among  the  other  five 
production  areas.  Allocating  positions 
on  the  committee  in  this  manner  was 
considered,  but  the  committee 
concluded  that  it  was  not  m  the 
proijnim  s  best  interest  to  allocate  11 
positions  to  Area  "d"  because  doing  so 
would  cause  the  committee  to  lose 
valuable  input  in  deliberations  from  a 


large  part  of  the  production  area. 
Combining  the  minimal  production  from 
Area  "e  "  and  Area  f  would  create  a 
representation  area  with  an  increased 
amount  of  production  (approximately  2.9 
percent  of  the  total  production),  but  not 
enough  to  lustify  more  than  one  position 
on  the  committee  This  would  free  one 
member  position  to  be  allocated  to  Area 
"d"  in  order  to  increase  its 
representation.  In  its  original 
recommendation,  the  committee  further 
indicated  that  growers  from  Art^a  "f 
have  had  limited  interest  in  program 
matters  in  recent  years  and  that  the 
persons  currently  representing  this  small 
region  are  no  longer  interested  in 
serving  on  the  committee. 

In  recognition  of  these  considerations, 
the  modified  proposal  is  warranted  and 
would  not  impose  any  additional  costs 
on  producers  or  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  numlier  of  small  entities. 

A  comment  period  of  10  days  after  the 
date  of  putilication  of  this  proposal  in 
the  Federal  Register  is  deemed 
appropriate.  The  original  proposal. 
which  WHS  published  in  the  Federal 
Register  on  .May  7,  1989,  provided  a  30- 
day  comment  period  ending  .April  6. 
1989.  One  comment  from  the  committee 
was  received  concerning  the  proposal 
and  that  comment  is  addressed  in  this 
action.  This  modified  proposal  does  not 
change  the  overall  number  of  positions 
allocated  to  representation  area.  It  only 
modifies  the  original  proposal  to 
accurately  reflect  the  committee's 
recommendation  with  respect  to 
combining  the  existing  representation 
areas.  Accordingly,  a  10-day  comment 
period  is  deemed  adequate  so  that  any 
change  to  the  regulations,  if  adopted 
pursuant  to  this  action,  may  be 
implemented  as  soon  as  possible. 

Lists  of  Subjects  in  7  CFR  Fart  917 

Marketing  agreements  and  order. 
Pears.  Plums.  Peaches.  California. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  917  is  proposed  to 
be  amended  as  follows: 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows; 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  917.120  is  added  to  read  as 
follows: 


§  9 1 7. 1 20    Change*  in  nomination  of  Peach 
Commodity  Committee  members. 

Nominations  for  membership  on  the 
Peach  Commodity  Committee  shall  be 
made  by  growers  of  peaches  in  the 
respective  representation  areas,  as 
follows; 

(a)  South  Coast  District  and  Southern 
California  District;  one  nominee. 

(b)  Tehachapi  District  and  Kern 
District:  one  nominee. 

(c)  Tulare  District;  one  nominee. 

(d)  Fresno  District;  nine  nominees. 

(e)  Stanislaus  District,  Stockton 
District  and  all  of  the  production  area 
not  included  in  paragraphs  (a)  through 
(d)  of  this  section;  one  nominee. 

Dated:  May  4.  1989. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

(PR  Doc.  8&-ni46  Filed  5-9-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-NM-53-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIMARy:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  BAG  1-11 
200  and  400  series  airplanes,  which 
would  require  inspection  of  the  thrust 
reverser  cables,  and  replacement,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  inadvertent  operation  of  the 
thrust  reverser  due  to  improper  routing 
of  the  thrust  reverser  cable  during 
production.  This  condition,  if  not 
corrected,  could  lead  to  an 
uncommanded  thrust  reverser  selection, 
either  on  the  ground  or  immediately 
prior  to  touchdown  when  the  throttles 
are  closed. 

DATES:  Comments  must  be  received  no 
later  than  [uly  3,  1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  A.N'M-103.  Attention; 
Airworthiness  Rules  Docket  No.  89-NM- 
53-AD.  17900  Pacific  Highway  South.  C- 
68966,  Seatde,  Washington  98168.  The 


applicable  service  information  may  be 
obtained  from  British  Aerospace, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  nr 
the  Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle 
Washington. 

FOR  FURTHER  INFOHIWATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address;  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPt.EIWENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Airworthiness  Rules  Docket 
No.  89-NM-53-AD.  17900  Pacific 
Highway  South,  C-6896R,  Seattle, 
Washington  98168. 

Discussion:  The  United  Kingdom  Civil 
Aviation  Authority  (CAA).  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  British 
Aerospace  Mode!  BAC  1-11  200  and  400 
series  airplanes.  There  have  been  two 
reports  of  uncommanded  thrust  reverser 
selection  while  on  the  ground,  due  to 
damaged  or  worn  cables.  In  both  cases, 
inspection  of  the  control  system 


revealed  that  the  thrust  reverser  cable  in 
the  stub  wing  had  been  incorrectly 
routed  over  a  guard  pin  in  the  throttle 
control  drive  shaft  assembly  and  the 
cable  had  worn  through  over  a  period  of 
time.  This  condition,  if  not  corrected 
could  lead  to  an  uncommanded  thrust 
reverser  selection,  either  on  the  ground 
or  immediately  prior  to  touchdown 
when  the  throttles  are  closed. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  76-A-PM5978,  Issue  No. 
1,  dated  November  14.  1988.  which 
describes  procedures  for  inspection  of 
the  thrust  reverser  cables  to  determine 
correct  installation,  and  replacement  of 
cables,  if  necessary.  The  CAA  has 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
.'Xvidtion  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  inspection 
of  the  thrust  reverser  cables  to 
determine  proper  installation,  and 
replacement  of  the  cables,  if  necessary, 
in  accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  It  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S2.4(W, 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Slates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
F.AA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  (44FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 


compliance  per  airplane  (S40).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART39— fAMFNDED 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  IZ  1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  BAC 
1-11  200  and  400  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  uncommanded  thrust  reverser 

selection,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  1.500 
landings  or  within  3  months  afiT  the 
effective  date  of  this  AD,  whichever  occurs 
First,  inspect  the  thrust  reverser  cables  to 
determine  correct  installation,  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
75-A-PM5978,  Issue  No.  1.  dated  November 
14, 1988. 

B.  If  thrust  reverser  cables  are  found  to  be 
wom  or  damaged,  or  if  cables  are  found  to  be 
incorrectly  routed,  replace  prior  to  further 
flight  in  accordance  with  the  maintenance 
manual  referenced  in  British  Aerospace  Alert 
Service  Bulletin  76-A-PM5978,  Issue  No.  1. 
dated  November  14, 1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-IIS.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport, 
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Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington 

Issued  in  Seattle.  Washington,  on  Md>  2. 
1969 
Damll  M.  Podereon, 

Acting  Manager  Transport  Airplane 
Directorate.  Airvrv't  Certification  Service. 

|FR  Doc.  89-11202  Filed  ,5-*-89:  8:4,=i  ^m] 
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[Dockat  No.  B9-NU-29-A0] 

AlrworthincM  DtrvctWes;  CASA  C-212 
S«ii«t  Airplane* 

AOCNCY:  Federal  Aviation 
Administration  (FAAl,  DOT 

action:  Notice  of  proposed  rulemaking 
(NJPRM). 

SUMMARY'.  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  CASA  Model  C-212  series 
airplanes,  which  would  require 
modification  or  removal  of  right  rear 
passenger  seals  adjacent  to  the 
emergency  exit  and  restriction  of 
mounting  location  for  the  forward  left 
passenger  seat.  This  proposal  is 
prompted  by  reports  that  passenger  seat 
backs  and  arm  rests  intrude  into  the 
emergency  door  exit  path,  and 
passenger  seats  at  the  front  of  the 
airplane  are  located  too  close  to  a 
bulkhead.  This  condition,  if  not 
corrected,  could  impede  the  egress  of 
passengers  during  an  emergency 
evacuation  or  result  in  in|uries  to 
passengers  from  striking  their  heads  on 
the  bulkhead. 

DATIS:  Comments  must  be  received  no 
later  than  June  30,  1989 

AOORESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No  99-NM- 
29-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  981(58, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.McCracken, 
Standardization  Branch.  ANM-113; 
telephone  (206)  431-1979.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168, 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writ'pn  (Irita.  views,  or  arguments  as 
they  mav  desire.  Communicutions 
should  identif>  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  da'e  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  .Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 
Availability  of  NPRM 

.'\ny  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  ANM-103, 
Attention.  .Airworthiness  Rules  Docket 
No  89-NM-29-AD,  17900  Pacific 
F{ighway  South.  C-ti8966.  Seattle, 
Washington  9816a. 

Discussion:  Following  an  accident 
involving  a  CASA  Model  C-212 
airplane,  the  National  Safety 
Transportation  Board  (NTSBj 
investigation  revealed  that  both  the  seat 
back  and  the  armrest  attached  to  the 
seat  adjacent  to  the  right  rear 
emergency  exit  extended  into  the 
passenger  exit  path.  The  NTSB 
investigation  also  revealed  that  there 
was  insufficient  space  between  the 
passenger  seats  at  the  front  of  the 
airplane  and  the  bulkhead.  This 
condition  could  impede  the  egress  of 
passengers  during  an  emergency 
evacuation,  or  result  in  injuries  to 
passengers  from  striking  their  heads 
against  the  bulkhead  located  in  front  of 
the  forward  passenger  seat. 

This  airplane  model  is  manufactured 
m  Spain  and  Indonesia  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  removal  or 
modification  of  the  nght  rear  passenger 
seats  and  a  restriction  on  the  location  of 
the  left  forward  passenger  seat  to 
preclude  mounting  the  seat  too  close 


(less  than  35-inch  clearance)  to  the 
bulkhead. 

It  is  estimated  that  43  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $8,600, 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  CASA  Model  C-212 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket, 

Usl  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-( AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U  S.C.  10e(g)  (Revised  Pub.  L.  97^49. 
January  12. 1983):  and  14  CFR  11  89 

2.  By  adding  the  following  new 
airworthiness  directive: 

CASA:  Apphes  to  all  Model  C-212  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  within  the  next 
180  days  after  the  effective  date  of  this 
AD.  unless  previously  accomplished. 


To  prevent  injury  to  passengers  in  the 
event  of  an  emergency  evacuation, 
accomplish  the  following: 

A.  Remove  the  right  rear  passenger  seats 
adjacent  to  the  emergency  exit  or  modify  the 
SPal  installation  so  that  the  projected  opening 
of  the  exit  is  not  obstructed  by  any  part  of  the 
seat,  including  the  seat  back  or  armrests,  in 
any  position,  in  a  manner  approved  hy  the 
Manager.  Standardization  Branch.  ANM-113. 
FAA.  Northwest  Mountain  Region. 

B.  Ensure  that  the  left  forward  seat  is 
installed  in  a  position  that  provides  clearance 
from  the  intersection  of  the  plane  of  the  seat 
cushion  and  the  front  of  the  seat  back  to  hard 
structure,  such  as  the  bulkhead,  of  35  inches 
or  greater 

C.  An  alternate  means  of  compliance  of 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  A.\M-n3.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
In.spector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  " 
Standardization  Branch,  ANM-113 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21,199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  thi,s 
AD. 

Issued  in  Seattle.  Washington,  on  Mav  1, 
1989. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-11203,  Filed  5-9-69:  8.45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No,  89-ANM-02] 

Amendment,  Salt  Lake  City  Transition 
Area,  Salt  Lake  City,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT- 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Salt  Lake  City,  Utah,  1.20() 
foot  transition  area.  Additional 
controlled  airspace  is  necessary  to 
provide  low  altitude  holding  outside  of 
Salt  Lake  City  approach  control 
airspace. 

DATES:  Comments  must  be  received  on 

or  before  June  30,  1989. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to:  Manager, 
.Mrspace  &  System  Management  Branch, 
ANM-530,  Federal  Aviation 
Administration,  Docket  No.  89-ANM-2, 
17900  Pacific  Highway  South.  C-6ii96(i. 
Seattle,  Washington  98168. 

The  official  docket  may  be  examined 
at  the  same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 

at  the  address  listed  above 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Brown.  ANM-535,  Federal 
Aviation  Administration.  Docket  No.  89- 
ANM-2,  179(X)  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168. 

Telephone;  (206)  431-25"6 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 

participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  m  tnplicat.'  to  the  address 
listed  above.  Commenters  wishing  the 
FA.'X  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  ,'\irspace  Docket  No.  89- 
ANM-02'.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviafion  Administration,  Airspace  & 
System  Manag-cment  Branch,  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM,  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
.NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2A  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  proposes  an  amendment  to 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
provide  additional  controlled  airspace 
for  the  low  altitude  holding  outside  of 
Salt  Lake  City  Approach  Control's 
existing  airspace.  The  airspace  is 
intended  to  segregate  aircraft  operating 
in  visual  flight  rules  conditions  from 
other  aircraft  operating  in  instrument 
flight  rules  conditions.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts,  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  instrument  flight  rules 
procedures.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  13, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  currenL  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
f14  CFR  Part  71)  »^  fnll^wc 

PART  71— DESIGMATION  OF  FEDtHAL 
AIRWAYS.  ARtA  LOW  ROITTES, 
CONTROLLED  AlRSPACF    AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  1Z  1963);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 
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Salt  Uke  City.  Utah  |. Amended] 

On  the  seventh  line  after  'to  the  point  of 
beginning'"  remove  the  words  "that  dirspace 
pttendins  upward  from  1.200  feet  above  the 
surface  bounded  on  the  north  by  lat.  41  0000" 
N  .  on  the  eait  by  long.  nr25'JO"  W  ,  on  the 
south  by  lat.  39"56  30"  \,.  and  on  the  west  by 
the  east  edge  of  R-6402A.  R-64nzB,  and  R- 
6406B  and  long  113^00  OO'   W     ard  replace 
with  the  following- 

"That  airspace  extending  upward  from 
1.200  feet  above  the  surface  bounded  on  the 
north  by  latitude  4T0O0O"  N  ,  on  the  east  by 
longitude  111 '25  30"  W  .  on  the  south  by 
latitude  39*56'30"  N..  to  longitude  1115.5  IX)" 
VV..  thence  south  to  latitude  39'4aOO    N  .  and 
on  the  west  by  the  east  edge  of  R-6402.-V  R- 
6402B  and  R-64(16  and  longitude  113'0ni»" 

w  • 

Issued  in  Seattle.  Washington,  on  April  21 
1989 

Temple  H.  Johnson.  Jr.. 

Manager.  Air  Trn'^ic  Dnnion.  Northwest 
Mountain  Regain. 

[FR  Doc.  89-11204  Filed  5-9-«»r  8.45  am] 
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14  CFR  Part  71 

(Ainpac*  Dockat  Na  8»-AEA-2I 

Proposed  Alteration  of  VOR  Federal 
Airways;  Pennsylvania 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

action:  Notice  of  proposed  njiemaking 

SUMMARY:  This  notice  proposes  to  alter 
t.be  descinption  of  Federal  Airway  V-12 
located  in  the  state  of  Pennsylvania.  The 
increase  in  air  traffic  between 
Philadelphia  and  Reading,  PA,  has 
dictatpd  the  need  to  realign  V-12.  This 
action  would  increase  air  safety,  reduce 
controller  workload  and  improve  flight 
planning. 

DATES:  Comments  must  be  received  on 
or  before  |une  21,  1989 
ADDRESSES:  Send  comments  on  the 
proposal  m  triplicate  to.Vlanager,  Air 
Traffic  Division.  AEA-.SOO,  Docket  No. 
89-AEA-2,  Federal  Aviation 
Administration,  [FK  International 
Airport.  The  Fitzgerald  Federal  Building. 
I-imaica,  NY  n4:)0. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holiday  s.  between  8:30  a.m.  and 
5:00  p.m.  The  F.■^A  Rules  Docket  \% 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SVV,.  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jesse  B  Bogan,  Jr ,  Airspace  Branch 


(ATO-240),  Airspace — Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  telephone:  (202) 
:6~-92,53 
SUPPLEMENTARY  INFORMATION: 

Comments  Inv  ited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  surh  written  data,  views, 
ur  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
reauiatory,  aeronautical,  economic. 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  .No  89- 
,*\EA-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
[>e  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  m  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
bf)th  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
V \.\  personnel  concernpd  with  this 
r:ilemakin«  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 

Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
F^ublic  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW  .  Washington,  DC  20591,  or 
by  calling  (2021  2(37-3484. 
Ciimmunications  must  identify  the 
notice  number  of  this  NPR.M.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPR.M  s  should  also 
request  a  copy  of  Adv  isury  Circular  No, 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-12  located  in  the  state  of 
Pennsylvania,  Due  to  the  increase  in  air 
traffic  between  Philadelphia  and 
Reading,  PA.  V-12  needs  to  be 
realigned.  The  realignment  of  V-12 
would  also  facilitate  air  traffic  control 
clearances  thereby  reducing  controller 
workload.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  1348(a),  1354(a].  1510; 
E.xecutive  Order  10854:  49  U.S.C.  106|g) 
(Revised  Pub  L.  97-449.  January  12,  1983):  14 
CFR  11  69. 

2.  Section  71.123  is  amended  as 

follows: 

V-12  I  Amended) 

By  removing  the  words  "INT  Harrisburg 
092'  and  East  Texas,  PA,  225'  radials:  to  East 
Texas,"  and  substituting  the  words  "INT 
Harrisburg  092°T(102°M)  and  Pottstown,  PA, 
278T(287'M)  radials:  to  Pottstown." 


Issued  in  Wathington.  DC  on  April  26. 

1989. 

Harold  W.  Becker. 

Manager.  Airspace— Rules  and  AeronoutJcoI 
Information  Division. 

[FR  Doc,  89-11205  Filed  5-9-89;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  864  and  880 

[Docket  No.  B7P-0338] 

Medical  Devices;  Specimen  Traneport 
and  Storage  Container;  Propoeed 
Exemption  From  Moet  Current  Good 
Manufacturing  Practice  Requirements 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  the  generic  type  of  device 
specimen  transport  and  storage 
container  from  most  of  the  current  good 
manufacturing  practice  (CGMP) 
requirements  for  devices.  FDA  has 
tentatively  determined  that  compliance 
with  all  of  the  CGMP  requirements  is 
unnecessary  to  assure  that  this  device  is 
safe  and  effective.  This  proposed  action 
is  being  taken  in  response  to  a  citizen 
petition. 

DATES:  Comments  by  July  10. 1989.  FDA 
is  proposing  that  any  final  rule  based  on 
this  proposed  rule  become  effective  30 
days  after  the  date  of  its  publication  in 
the  Federal  Raster. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alicia  B.  Abbott,  Center  for  Devices  and 
Radiological  Health  (HFZ-330),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring.  MD  20910.  301-^27- 
7194, 

SUPf>LEMENTARY  INFORMATION:  On 

September  28, 1967.  Richard-Allan 
Medical  Industries,  Richland.  Ml  49063 
submitted  to  FDA  a  petition  (87P-0336) 
requesting  that  FDA  exempt  the 
petitioner's  dry  (empty)  and  prefilled 
specimen  transport  and  storage 
containers  from  the  CGMP  regulations 
in  21  CFR  Part  820,  with  the  exception  of 
§§  820.180  and  820,198.  FDA  requested 
additional  information  from  the 
petitioner,  and  that  information  was 
submitted  on  February  4, 1988. 


The  petitioner  said  that  it  prefills 
some  of  its  specimen  transport  and 
storage  containers  with  10  percent 
neutral  buffered  formalin  (volume-to- 
volume),  while  it  repackages  some  dry 
specimen  transport  and  storage 
containers  for  direct  sale  to  customers 
The  petitioner  said  that  none  of  its 
specimen  transport  and  storage 
containers  are  labeled  or  represented  as 
sterile  devices. 

The  petitioner  stated,  and  FDA  ajnres, 
that  its  dry  and  prefilled  specimen 
transport  and  storage  containers  are 
encompassed  by  the  generic  type  of 
device  specimen  transport  and  storage 
container  classified  into  class  1  at  21 
CFR  864.3250, 

The  petitioner  believes,  and  FDA 
agrees,  that  the  formalin  fixative  used  to 
prefiU  some  of  its  specimen  transport 
and  storage  containers  is  encompassed 
by  the  generic  type  of  device,  general 
purpose  reagent,  classified  into  class  I  at 
21  CFR  864.4010.  According  to 
§  864.4010(b),  if  a  general  purpose 
reagent  is  not  labeled  or  represented  as 
sterile,  the  device  is  exempt  from  the 
CGMP  regulations,  with  the  exception  of 
§  820.180.  'With  respect  to  the  general 
requirements  concerning  records,  and 
§  820.198,  with  respect  to  complaint 
files. 

Further,  FDA  believes  that  the 
petitioner's  dry  specimen  transport  and 
storage  containers  are  also 
encompassed  by  the  generic  type  of 
device,  specimen  container,  classified 
into  class  I  at  21  CFR  880.6175, 
According  to  {  880.6175(b),  if  the  device 
is  not  labeled  or  represented  as  sterile,  it 
is  exempt  from  the  CGMP  regulations, 
with  the  exception  of  8§  820.180  and 
820,198. 

Thus,  as  a  result  of  submission  of  the 
petition,  FDA  has  identified  an 
inconsistency  in  its  classification 
regulations.  The  dry  (empty)  specimpn 
transport  and  storage  containers  are 
identified  in  both  S  864.3250  and 
§  880.6175.  The  empty  specimen 
containers  are  exempt  from  most  CGMP 
requirements  under  \  880.6175(b),  but 
not  exempt  from  CGMP  requirements 
under  5  864.3250.  FDA  believes  that  the 
petitioner's  dry  specimen  transport  and 
storage  container  is  already  exempt 
from  most  CGMP  requirements  under 
§  880.6175. 

FDA's  Proposed  Response  to  the 
Petition 

FDA  has  determined  that,  based  upon 
information  available  to  the  agency  and 
information  submitted  by  the  petitioner 
about  current  practices  used  in  the 
manufacture  and  use  of  the  generic  type 
of  device  specimen  transport  and 
storage  container  (§  864.3250). 


compliance  with  all  of  the  requirements 
of  the  CGMP  rryiilations  is  not  required 

to  assure  that  the  dpvirp  will  be  safe 
mid  eflecfivp  and  othfnvise  in 
cotTipliBncp  with  thp  Ff-deral  Food.  Dmg. 
anti  Cosmetic  .Art  [it)e  act). 

Accordingly  under  section  520(f)(2)(O 
of  the  act  [21  I'  S  C  360i(n(2)(q),  FDA 
m  proposing  to  grant  the  petitioner  and 
fill  other  menufarturers  of  the  generic 
type  of  devnce.  specimen  transport  and 
storage  container,  classififd  under 
J  8f>4.3250,  en  exemption  ffim  '.^e 
CGMP  regulations,  with  thf  rxrpption  of 
such  devices  laheled  or  represented  as 
slenle.  and  with  the  pxreption  of  21  CFR 
820,180.  with  rpsppct  to  general 
requirements  concerning  records,  and  21 
( .FR  820  198.  with  respect  to  complaint 
files. 

The  agency  t>elKves  that  granting 
exemptions  from  these  two  CGMP 
sections  would  not  be  in  the  public 
interest  and  comp!i<ini.,i  with  these  two 
sections  is  not  undii!\  \'-\i'A>  nsome  for 
device  manufacturers    ]>.>■  'cquirements 
of  §§  82t)  180  and  820  l!-ih  are  necessary 
to  ensure  that  manafdiiurcrs  have  an 
adequate  system  for  complaint 
investigation  and  foliowup  The 
requirements  of  |  820.1  Hfi  are  necessary 
to  ensure  that  reconis  are  accessible  for 
review  and  copying  Ij>  authorixed  FDA 
employees.  By  reqairmg  continued 
access  to  complaint  files,  device-related 
injury  reports,  and  complaints  A>o\x\. 
product  defe<-tE.  FDA  wilil  l.t  aiik-  to 
evaluate  whether  the  exenHiiiir,  ^jranled 
from  the  other  sections  of  thf  (.CM! 
regulations  is  still  appropnate 

FDA  believes  that  no  device  that  is 
labeled  or  represented  as  sterlr  should 
be  exempted  from  the  (i»'\'u  <  ( .t  -MP 
regulations  A  stcr:,;^'  .Irv-ce  'v  ,■■••  Im'' 
subject  to  the  entire  (,(,.. Ml   rfj,,'Luiiii.;.» 
to  ensure  that  manufa(  turers  adequately 
reduce  the  bioburden  Jnumber  of 
microorganisms)  on  the  device  and  its 
I  omponents  during  the  manufacturing 
process  This  reduction  is  accomplished 
during  adherence  to  a  comprehensive 
quality  assurance  program  as  is  required 
by  the  CGMP  regulations,  with  adequate 
environmental  controU,  trained 
personnel,  appropriate  maintenance  and 
calibration  of  sterilization  equipment, 
recordkeeping  concerning  lot  sterility. 
and  other  quality  assurance  measures. 

Although  the  specimen  transport  and 
storage  container  would,  under  the 
proposal  be  exempt  from  most  CGMP 
requirements,  manufacturers  would 
continue  to  be  required  to  assure  that 
the  device  is  safe  and  effective  and  that 
the  device  is  otherwise  in  compliance 
with  the  act  and  regulations.  A  device 
that  is  exempt  from  CGMP  requirements 
would  still  be  subfect  to  inspection  by 
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FDA  and  subject  to  regulatory  action  if 
the  device  is  determined  to  be  a  hazard 
to  health  or  othervs'ise  adulterated  or 
misbranded.  FDA  may  amend  or  revoke 
an  exemption  if  it  determines  that  such 
action  is  necessary  to  assure  that  the 
device  is  safe  and  effective. 

Additionally,  to  clarify  and  simplify 
its  classification  regulations,  FDA  is 
proposing  mmor  clarifications  of  the 
identification  of  the  generic  type  of 
device  specimen  transport  and  storage 
container  and  is  proposing  to  remove 
§  880.6175  in  its  entirely,  because  the 
devices  subject  to  $  880.6175  are  also 
subject  to  S  864.3250. 

EnvironmeDtal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulator^' 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291, 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order.  The 
effect  of  the  proposed  rule  will  be  only 
to  relieve  an  unnecessary'  burden  on  the 
manufacturers  of  the  devices  subject  to 
§  864.3250. 

Interested  persons  may,  on  nr  before 
|uly  10,  1989,  submit  to  the  Dockets 
Management  Branch  [address  above) 
written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy 
Tomments  are  to  be  identified  with  the 
docket  number  found  in  bracket.s  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  am  and  4  p  m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  864 

Blood.  Medical  devices.  Packaging 
and  containers. 

:'/  CFR  Part  880 

.Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  ,^ct  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  in 
Parts  864  and  880  to  read  as  follows: 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1,  The  authority  citation  for  21  CFR 
Part  864  continues  to  read  as  follows: 

Authority:  Sees  501(0.  510.  513.  515,  520. 
'01(ai.  52  Slat,  1055.  76  Stat   794-795  89 
amended.  90  Slat,  540-54*.  552-559,  565-574, 
576-577  (21  C  S  C.  351(fl.  360,  360c,  360e,  360). 
371(a)):  21  CFR  5.10. 

2,  Section  864.3250  is  revised  to  read 
as  follows: 

§  864.3250    Specimen  transport  and 
storage  container. 

(a)  Identification.  A  specimen 
transport  and  storage  container,  which 
may  be  empty  or  prefilled,  is  a  device 
intended  to  contain  biological 
specimens  during  storage  and  transport 
in  order  that  the  specimen  can  be  used 
effectively  for  diagnostic  examination.  If 
prefilled.  the  device  contains  a  fixative 
solution  or  other  general  purpose 
reagent  (§  864  4010)  to  preserve  the 
condition  of  a  biological  specimen 
added  to  the  container. 

(b)  Classification  Cldss  I  (general 
controls).  If  the  device  is  not  intended 
for  over-the-counter  (OTC)  distribution, 
it  IS  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  Part  820  of  this  chapter,  with^he 
exception  of  J  820.180.  with  respect  to 
the  general  i-equirements  concerning 
records,  and  J  820.198.  with  respect  to 
complaint  files, 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

3  The  authority  citation  for  21  CFR 
Part  880  continues  to  read  as  follows: 

Authority:  Spcs  501(0.  510.  513.  515,  520, 
7ni(a),  52  Slat   1055, '6  Stat  794-795  as 
amended.  90  Stat.  540-546,  552-559  56,'>-574, 
678-577  (21  U.S.C.  351(f],  360.  360c,  360e.  360i. 
371(a)):  21  CFR  5  10 

S  880.6175    [Removed] 

4.  Section  880.6175  Specimen 
container  is  removed. 

Dated:  April  20,  1989. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  89-11171  Filed  5-9-69;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program; 
Remining 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior, 

action:  Proposed  rule;  withdrawal, 

summary:  By  a  letter  dated  February  23, 
1989,  Kentucky  withdrew  an  amendment 
to  Kentucky  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  that  would  have  established 
alternate  permitting  and  performance 
standards  for  operations  proposing  to 
mine  on  previously  mined  areas 
(remining).  These  regulations  were 
intended  to  implement  statutes  enacted 
by  the  1986  Kentucky  General 
Assembly,  OSMRE  is  announcing  the 
suspension  of  formal  processing  and  will 
commence  processing  when  Kentucky 
resubmits  a  formal  amendment, 

DATE:  The  proposed  program 
amendment  is  withdrawn  as  of  May  10, 
1989, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  W,  Hord  Tipton.  Director,  Lexington 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  340 

Legion  Drive,  Suite  28.  Lexington, 

Kentucky  40504;  Telephone:  (606)  233- 

7327. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Kentucky  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  effective  upon  publication 
in  the  May  18, 1983,  Federal  Register  (47 
FR  21404-21435).  Information  pertinent 
to  the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982.  Federal  Register.  Other  actions 
concerning  the  approval,  subsequent 
program  amendments  are  identified  at 
30  CFR  917.11.  30  CFR  917.15,  30  CFR 
917,16,  and  30  CFR  917.17. 

II.  Submission  and  Discussion  of 
Amendments 

On  September  16, 1987  Administrative 
Record  Number  KY-762),  OSMRE 


announced  receipt  and  solicited  public 
comment  on  the  program  amendment  for 
remining.  By  a  letter  to  Kentucky  on 
January  14, 1988  (Administrative  Record 
Number  KY-789).  OSMRE  identified 
deficiencies  in  the  program  amendment 
as  submitted.  Kentucky  informally 
submitted  modified  remining  regulations 
on  November  18, 1988,  OSMRE  provided 
comments  to  this  informal  amendment 
on  January  11. 1989.  By  a  letter  dated 
February  23. 1989  (Administrative 
Record  Number  KY-855)  Kentucky 
notified  OSMRE  that  the  proposed 
program  amendment  on  remining  is 
withdrawn. 

The  Director  is  announcing  this 
withdrawal  of  the  proposed  program 
amendment  and  suspension  of 
processing, 

III.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking, 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  frcm  sections  3,  4. 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  lihe  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  1, 1989. 
Carl  C.  Close. 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  89-11183  Filed  5-9-69;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

ICGD 1-89-023] 

Temporary  Drawbridge  Operation 
Regulations;  Kennet>ec  River,  Maine 

agency:  Coast  Guard.  DOT. 
action:  Proposed  temporary  rule. 

summary:  At  the  request  of  the  Maine 
Department  of  Tran.sportation  (Maine 
DOT),  the  Coast  Guard  is  considering  a 
change  to  the  regulations  governing  the 
Carlton  drawbridge  over  Kennebec 
River,  at  mile  14.0.  between  Bath  and 
Woolwich,  Maine,  to  extend  the  closure 
period  for  the  evening  rush  hour  45 
minutes  and  to  limit  the  openings  for 
recreational  vessels  between  6  a.m.  and 
6  p.m.  to  twice  a  day  at  10  a  m,  and  2 
p.m.  This  temporary  regulation  is  being 
proposed  to  examine  the  effect  of  the 
contemplated  change  on  vehicular  and 
marine  traffic  for  60  days  from  1  June 
through  30  July  1989.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic,  while  providing  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 

before  25  May  1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Building  135A, 
Governors  Island.  New  York,  KY.  10004- 
5073,  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Fnday,  except  Federal 
I  iolidays.  Comments  may  also  be  hand- 
delivered  to  this  address 
FOR  FURTHER  INFORMATION  COWTACT: 
William  C,  Heming.  Bndgf- 
Admintstrator.  First  Coast  Guard 
District,  (212)  668-7170, 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  comments, 
dcta  or  arguments.  A  shortened 
comment  period  has  been  i.Tiplemented 
in  order  to  put  a  temporary  regulation  in 
effect  on  1  June.  Additionally,  though  the 
temporary  regulation  is  in  effect  for  only 
60  days  the  regulation  is  presented  in 
total  for  clanty  and  public  comment  on 
the  entire  regulation.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  w  ith  or  any 
recommended  change  in  the  proposal. 
The  Commander,  First  Coast  Guard 
District,  will  evaluate  all 


communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waverly  W.  Gregory,  Jr.,  Project  Officer, 
and  Lieutenant  Robert  E.  Korroch, 
Project  Attorney. 

Discussion  of  Proposed  Regulations 

This  proposed  temporary  rule  is  beirrg 
issued  under  33  CFR  117.43  to  evaluate 
suggested  changes  to  the  drawbridge 
regulations  (33  CFR  117.525)  to  reduce 
vehicular  traffic  congestions  caused  by 
the  opening  of  the  bridge  during  the 
summer  months.  On  2  August  1988,  the 
Coast  Guard  published  a  final 
temporary  rule  to  limit  the  bridge 
openings  within  30  minutes  of  each 
other  and  to  extend  the  evening  rush 
hour  forty-five  minutes  for  60  days 
commencing  8  August  through  6  October 
1988.  The  Commander,  First  Coast 
Guard  District  published  the  proposal  as 
a  Public  Notice  1-669  dated  8  August 
1988.  Implementation  of  the  first 
temporary  regulation  was  conducted 
after  the  peak  of  the  boating  season 
which  did  not  permit  a  complete 
evaluation  of  the  situation.  Statistics 
provided  by  Maine  DOT  indicated  that 
the  first  temporary  regulation  did  not 
significantly  improve  the  traffic 
problem.  As  a  result,  the  State  and  local 
officials  requested  that  the  proposed 
temporary  regulation  be  evaluated 
during  the  summer  months  to  determine 
if  the  changes  will  substantially  improve 
vehicular  traffic  without  restricting 
marine  traffic 

Economic  Assessment  and  Certification 

These  proposed  temporary  regulations 
are  considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regu'ation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  intent  of  this 
temporary  regulation  is  to  collect 
information  to  assess  how  the 
regulations  would  accommodate 
vehicular  traffic  to  and  from  Bath  Iron 
Works  and  local  parks  in  the  summer 
when  tourist  traffic  is  at  its  peak.  The 
draw  will  continue  to  open  on  signal  for 
inbound  commercial  fishing  vessels. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  smal 
entities. 


Dated:  May  2,  1989. 
R.O  Bultrick. 
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captured  in  the  spray  booths  and  ovens 
and  destroyed  through  incineration. 
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TACB  submitted  a  revised  control 
strategy  for  Tarrant  County  during  late 
1985  and  eariv  1986  to  EPA  as  a  revision 


allowed  to  average  its  primer-surfacer 
operation  VOC  emissions  over  a  long- 
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materials  is  30%.  This  means  that  of 
those  paint  solids  being  sprayed,  30% 
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impact  on  a  substantial  number  of  small 
entities. 

Federalism  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federal 
assessment, 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  11" 
of  Title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1,  The  authority  citation  for  Part  11" 
continues  to  read  as  follows; 

Authority;  33  U  S.C  499-,  49  CFR  1  46.  33 

CFR  1  05-l[g) 

2.  Section  117.525(a)  is  revised  for  the 
period  of  [une  1.  1989  through  July  30, 
1989  to  read  as  follows; 

{117.52S    KcnrwbM  River. 

(a)  The  draw  of  the  Carlton  highway- 
railroad  bridge,  mile  14.0  between  Bath 
and  Woolwich  shall  open  as  follows: 

(1)  On  signal  as  soon  as  possible  at  all 
times  for  vessels  owned  or  operated  by 
the  United  States  Government.  State 
and  local  vessels  used  for  public  safety. 
vessels  in  distress,  and  inbound  loaded 
commercial  fishing  vessels. 

(2)  Year-round  the  draw  need  not 
open  from  6. 30  a.m.  to  7;30  a.m.  and  from 
3:45  p.m.  to  5.30  p.m..  Monday  to  Fnday 
excluding  holidays  except  for  vessels 
noted  in  paragraph  (a)(1)  of  this  section 

(3)  From  1  |une  through  30  September: 
(i)  On  signal  at  all  times  for 

commercial  vessels  except  as  noted  in 
paragraph  (3)(2)  of  this  section; 

(ii)  For  recreational  vessels  on  signal 
except  that  from  6  am.  to  8  p.m. 
openings  only  at  10  a.m.  and  2  p.m. 

(1)  From  15  April  through  30  May  and 
1  October  through  15  November  open  on 
5,i;nal: 

())  From  3  a.m.  to  7  p.m.,  except  as 
noted  in  (a)(2); 

(ii)  From  7  p.m.  to  3  a.m.  if  four  hours 
notice  is  given. 

(5)  From  16  December  through  14 
February  open  on  signal,  except  as 
noted  in  paragraph  (a)(2)  of  this  section, 
if  24  hours  notice  is  given. 


Dated;  May  2.  1989. 
R-O  Bultrick. 

Captain.  U.S.  Coast  Guard  Acting 
Commander.  First  Coast  Guard  District. 
(FR  Doc.  89-11128  Filed  S-9-89;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3560-3J 

Approval  and  Promulgation  of  Air 
Ouallty  Implementation  Plans,  Texas; 
Disapproval  of  Alternate  Means  of 
Control  for  General  Motors-Arlington 
Assembly  Plant 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Pri>  posed  rule. 

SUMMARY:  EPA  today  proposed  to 

disapprove  an  Alternate  Means  of 
Control  (AMOC)  adopted  by  the  Texas 
Air  Control  Board  (TACB)  for  the 
control  of  volatile  organic  compound 
(VOC)  emissions  from  the  surface 
coating  operations  at  the  General 
Motors  Corporation  (CM)  facility  in 
Arlington.  Tarrant  County,  Texas.  The 
AMOC  was  submitted  by  the  State  of 
Texas  on  May  1,  1987,  as  a  revision  to 
the  Tarrant  County  Ozone  State 
Implementation  Plan  (SIP).  The  intended 
effect  of  this  action  is  to  propose 
disapproval  of  the  SIP  revision  for  GM- 
Arlmgton  under  section  110  of  the  Clean 
Air  Act  (CAA). 

This  AMOC  was  adopted  by  Texas 
per  TACB  Rule  115.401.  It  defines  the 
procedure  GM-Arlington  will  use  to 
demonstrate  that  it  is  meeting  the 
requirements  of  TACB  Rule  115.191(8) 
which  18  an  approved  part  of  the  Texas 
Ozone  SIP.  This  is  termed  an 
equivalency  demonstration.  EPA  is 
disapproving  this  equivalency 
demonstration  because  of  the  following 
four  major  flaws:  (1)  The  AMOC 
incorrectly  allows  the  averaging  of 
topcoat  and  final  repair  coating  process 
emissions  together  to  demonstrate 
compliance  with  the  emission  limits  in 
Rule  115.191(8)  when  these  two  lines  are 
considered  to  be  separate  and  distinct, 
(2)  the  AMOC  incorrectly  allows 
computing  daily  emissions  from  the 
plant's  primer-surfacer  coating 
operation  as  an  average  over  a  30-day 
period  rather  than  requiring  daily 
compliance.  (3)  the  AMOC  does  not 
fully  implement  EPA's  protocol  for 
determining  the  daily  compliance  of  the 
topcoat  coating  operation,  and  (4)  the 
AMOC  fails  to  provide  for  sufficient 
testing  to  quantify  the  VOC  emissions 


captured  in  the  spray  booths  and  ovens 
and  destroyed  through  incineration. 

DATE:  Comments  must  be  received  on  or 
before  June  9, 1989. 

ADDRESSES:  Written  comments  should 
be  sent  to  Thomas  H.  Diggs.  Chief.  SIP/ 
New  Source  Section  (6T-AN),  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas.  Texas  75202. 
Copies  of  the  SIP  and  EPA's  evaluation 
report  (EPA  Evaluation  Report  for 
Disapproval  of  Alternate  Means  of 
Control  for  the  General  Motors- 
Arlington  Assembly  Plant,  Revised 
November  1988)  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations:  Texas  Air 
Control  Board.  6330  Highway  290  East, 
Austin,  Texas  78723,  (512)  451-5711;  and 
U.S.  Environmental  Protection  Agency. 
Region  6,  Library,  12th  Floor,  1445  Ross 
Avenue,  Dallas.  Texas  75202.  Those 
wishing  to  view  the  document  at  the 
EPA  office  are  requested  to  contact  the 
person  named  below  at  least  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Callan.  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202,  telephone  (214)  655-7214  or 
FTS  255-7214. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  25  1980,  (45  FR  19231].  EPA 
approved  TACB  Regulation  V,  Rule 
115.191.  "Surface  Coating  Processes  in 
Brazoria,  Dallas.  El  Paso,  Galveston, 
Gregg.  Harris,  Jefferson.  Nueces, 
Orange,  Tarrant  and  Victoria  Counties." 
as  a  revision  to  the  Texas  SIP.  Rule 
115.191(8)  (A)  and  (B)  prohibit  operation 
of  certain  automobile  and  light-duty 
truck  coating  (painting)  facilities  unless 
they  limit  emissions  of  volatile  organic 
compounds  (VOC)  on  the  basis  of 
solvent  content  per  gallon  of  coating 
(minus  water),  or  by  the  use  of  "add-on" 
control  equipment  such  as  carbon 
adsorption  systems  or  incineration 
systems.  Automobile  surface  coating 
operations  are  a  Group  I  Control 
Technique  Guideline  (CTG)  source  of 
VOC  emissions.  Sources  subject  to  the 
Rule  such  as  GM-Arlington  were  to  be  in 
compliance  by  December  31,  1986. 

Arlington  is  in  Tarrdnt  County,  Texas, 
an  ozone  nonattainment  area  originally 
planned  to  reach  attainment  by 
December  31. 1982,  but  which  failed  to 
do  so.  Due  to  this  failure  to  reach 
attainment.  EPA  in  1984  required  TACB 
to  develop  an  acceptable  control 
strategy  for  attainment  in  Tarrant 
County  by  December  31, 1987  (This 
action  by  EPA  is  called  a  "SIP  Call"). 


TACB  submitted  a  revised  control 
strategy  for  Tarrant  County  during  late 
1985  and  early  1986  to  EPA  as  a  revision 
to  the  SIP,  EPA  reviewed  this  proposed 
SIP  control  strategy  revision  ("Post-82 
SIP"),  but  found  that  it  was  inadequate 
to  attain  the  ozone  standard  by 
December  31, 1987.  In  an  action  on  July 
14, 1987  (52  FR  26421),  EPA  proposed  " 
disapproval  of  SIPs  for  fourteen  ozone 
nonattainment  areas  needing  but  lacking 
approved  attainment  demonstrations. 
One  area  in  this  group  was  Tarrant 
County.  Such  a  disapproval  might 
impose  sanctions  in  those  areas. 

In  an  attempt  to  correct  this  deficient 
SIP.  TACB  approved  on  December  18. 
1987.  additional  VOC  emission  controls 
and  a  revised  control  strategy  to 
demonstrate  attainment  by  December 
31. 1991,  in  Tarrant  County.  This  revised 
strategy  is  called  the  Post-82  "Interim 
SIP".  In  spite  of  these  additional  control 
measures,  this  revised  ozone  control 
strategy  for  Tarrant  County  is  not  fully 
approvable  due  to  a  variety  of  reasons, 
including  the  use  of  a  1983  VOC 
emission  inventory  as  the  baseline  for 
the  attainment  demonstration  and  of 
past  air  quality  data.  The  Administrator 
determined  that  Texas  made  a  good 
effort  in  developing  the  Interim  SIP,  and 
therefore  deferred  imposition  of 
sanctions  in  Tarrant  County.  This 
deferral  was  addressed  in  the 
Administrator's  March  28, 1988,  letter  to 
John  Blair,  Chairman  of  the  TACB,  and  a 
Federal  Register  notice  on  this  issue  is 
forthcoming. 

Over  the  period  of  1985-1987,  Tarrant 
County  had  an  ozone  design  value  of 
0.14  ppm.  Exceedances  of  the  ozone 
standard  were  as  follows: 


Yew 


Exceedances 
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Due  to  the  inadequacy  of  the  Tarrant 
County  Ozone  SIP  to  demonstrate 
attainment,  this  County  received  a  SIP 
call  from  EPA  on  May  26, 1988.  At  this 
time  Tarrant  County  does  not  have  a 
federally  approved  attainment 
demonstration. 

GM-Arlington  and  the  TACB 
developed  a  draft  AMOC  to  bring  GM's 
primer  surfacer  operations  into 
equivalency  with  the  SIP  limitations. 
This  proposal  was  submitted  to  the  EP.^ 
for  comment  on  October  16, 1986.  After 
review  of  this  proposed  AMOC.  EPA 
provided  written  comments  to  TACB 
concerning  national  policy  on  av.?raging 
methods  and  transfer  efficiency  on 
November  25, 1986.  In  these  comments. 
EP.^  stated  that  GM  would  not  be 


allowed  to  average  its  primer-surfacer 
operation  VOC  emissions  over  a  long- 
term  (monthly)  basis  because,  in  part, 
Tarrant  County  did  not  ha\  e  an 
approved  attainment  demonstration. 
EPA  further  stated  that  actual  transfer 
efficiency  (TE)  testing  for  its  primer 
surfacer  operation  would  be  required 
similar  to  either  of  the  in-plant  TE 
testing  methods  GM  has  used  for  nearly 
a  decade.  These  two  comments  were 
reiterated  in  a  February  11,  1987,  letter 
to  the  TACB  for  inclusion  in  the  January 
27, 1987.  Public  Hearing  Record.  In  that 
letter,  EPA  also  addressed  a  final  repair 
and  topcoat  operations  .^.MOC.  This 
additional  revision  was  covered  in  the 
Public  Hearing,  but  a  copy  was  not 
made  available  to  EPA  by  TACB  until 
January  29. 1987.  The  Febnjary  11,  198-'. 
letter  also  stated  that  averaging  of 
topcoat  and  final  repair  VOC  emissions 
would  be  considered  an  emission  trade 
or  "bubble".  EPA  further  required  the 
topcoat  AMOC  to  include  a  spray  booth 
and  oven  capture  efficiency  testing 
requirement.  Finally,  on  March  29, 1987, 
EPA  provided  oral  comments  before  the 
TACB  Regulation  Development 
Committee  reiterating  concerns  with  the 
AMOC  regarding  averaging  time, 
transfer  efficiency  testing,  and  the 
topcoat  and  final  repair  emission  trade. 

Description  of  Process  and  Proposed 
Equivalency  Demonstration 

GM-Arlington  operates  an  automobile 
coating  facility  using  solvent  based 
lacquer  paints.  The  three  coating 
operations  that  are  of  issue  here  are  the 
primer  surfacer.  topcoat,  and  final 
repair.  The  primer  surfacer  operation 
involves  coating  the  body,  doors,  and 
trunk  with  three  materials  and 
subsequent  baking  in  an  oven.  These 
materials  are  (1)  the  primer-surfacer 
material  (»80-703A)  consisting  of  Class 
I  and  Class  II  coatings.  (2)  the 
combination  material  consisting  of 
spotter,  knifeglaze,  and  xylene  reducer, 
and  (3)  the  anti-chip  material.  These 
coatings  are  applied  with  automatic, 
manual,  and  manual  sprayers, 
respectively.  The  topcaot  operation 
consists  of  the  first,  second,  and  third 
color  booths  and  ovens  in  series.  A 
sealer  and  topcoat  are  applied  in  the 
first  booth,  and  blackout,  repair,  and 
mist  coatings  are  applied  in  the 
rrmaining  two  color  booths.  The  final 
repair  arra  involves  touch  up  coating  of 
the  car  with  manually  sprayed  paint. 

The  A.MOC  utilizes  improved  transfer 
efficiencies  (TE)  and  incineration  of 
VOC  emissions  in  attempting  to 
demonstrate  equivalency  with  the 
State's  VOC  emission  limits.  The 
baseline  TE  for  primer  surfacer 
materials,  topcoat  and  final  repair 


materials  is  30%.  This  means  that  of 
those  paint  solids  being  sprayed,  30% 
are  assumed  to  be  deposited  on  (applied 
to)  the  car,  with  the  remainder  faling  as 
overspray.  Use  of  equipment  or 
practices  resulting  in  a  higher  TE  would 
require  less  coating  to  be  sprayed.  Both 
the  topcoat  and  final  repair  AMOC  and 
the  primer  surfacer  AMOC  use 
improved  TE  to  attempt  to  demonstrate 
equivalency  with  the  aforementioned 
limits.  In  addition,  the  topcoat  AMOC 
requires  incineration  of  the  first  color 
booth  and  oven  emissions  to  reduce 
VOC  emissions  in  attempting  to 
demonstrate  equivalency. 

Review  of  the  Re\  iMot, 

EPA  has  reviewed  TACB's  proposed 
SIP  revision  involving  a  primer  surfacer 
AMOC  and  a  topcoat  and  final  repair 
AMOC  for  GM.  While  considerable 
changes  have  been  made  from  previous 
drafts,  EPA  has  determined  that  this 
revision  is  not  approvable.  EPA's  four 
reasons  for  disapproval  are  described 
below.  These  concerns  were  announced 
to  TACB  previously  as  is  outlined  in  the 
section  of  this  notice  titled  Background. 

[X)  Averaging  Topcoat  and  Final 
Repair  Emissions:  The  topcoat  and  final 
repair  AMOC  incorrectly  allows 
averaging  topcoat  process  emissions 
with  final  repair  process  emissions  to 
show  compliance  for  both  processes 
with  their  respective  emission  limits. 
The  topcoat  and  final  repair  processes 
are  separate  and  distinct  coating 
processes  in  which  two  different  types 
of  coatings  are  applied  in  two  separate 
areas.  Separate  VOC  content  limits 
appear  in  both  the  federally  approved 
TACB  Rule  115.191(8)  and  the  CTG 
recommendation  of  RACT  for 
automotive  coating  sources  (EPA-450// 
2-77-008). 

Averaging  topcoat  and  final  repair 
emissions  is  termed  "cross-line 
averaging".  Here,  the  use  of  extra 
emission  reductions  from  the  topcoat 
operation  achieved  through  use  of  higher 
TE  and  incineration  (discussed  later)  is 
intended  to  compensate  for  excessive 
emissions  from  the  final  repair 
operation.  An  equivalency 
demonstration  must  address  compliance 
with  the  two  emission  limits  separately 
and  not  allow  for  cross-line  averaging. 
However,  a  provision  is  made  for  using 
extra  reductions  from  a  coating  process 
to  compensate  for  excessive  emissions 
from  another  process  and  is  detailed  in 
EPA's  Emission  Trading  Policy  of 
December  4, 1986  (51  FR  43814).  Use  of 
this  policy  would  require  strict 
adherence  to  its  guidelines  and 
submittal  to  EPA  for  approval  as  a 
revision  to  the  SIP.  This  guidance 
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replaces  the  orignal  bubble  policy  (44  FR 
71779.  December  1 1, 1979]  as  well  as  the 
proposed  emissions  trading  policy 
statement  (47  FR  15076.  .^pri!  17.  1982] 
which  acted  as  interim  guidance 
effective  on  that  date  As  is  outlined 
below,  the  AMOC  does  not  fully  address 
these  guidelines. 

In  accordance  with  the  Emission 
Trading  Policy,  a  bubble  in  a  non- 
attainment  area  lacking  a  demonstration 
is  approvable  only  if  it  meets  the 
following  three  requirements: 

(i)  The  baseline  must  be  calculated 
using  the  lower  of  actual,  SlP-allowable. 
or  RACT-allowable  values  for  each 
baseline  factor,  determined  as  of  the 
date  the  source  submitted  the  bubble 
application  to  the  State. 

(li)  The  bubble  must  produce  a 
reduction  of  at  least  20*%  in  the 
emissions  remaining  after  application  of 
the  baseline  specified  above. 

(nil  The  Stale  must  provide 
assurances  that  the  proposed  trade  will 
be  consistent  with  Its  efforts  to  attain 
the  ambient  ozone  standard.  The  final 
Emission  Trading  Policy  (51  FR  43840. 
Column  1)  sets  out  five  representations 
that  the  State  must  make. 

In  review  of  the  proposed  ZIP  revision 
for  CM-Arlington.  these  requirements 
are  not  discussed  in  detail  and  not  fully 
met.  Briefly: 

(i]  The  Slate  has  not  demonstrated 
that  the  baseline  waj  calculated  using 
the  lower  of  actual,  allowable,  or  RACT 
emissions.  Further.  CM  takes  credit  for 
improved  transfer  efficiencies  that  may 
have  been  achieved  prior  to  its  AMOC 
application.  If  this  is  the  case.  CM  could 
not  claim  those  credits  In  a  bubble. 

(li)  The  bubble  does  not  provide  for 
20%  progress 

('.a)  The  State  has  not  submitted  the 
required  assurances. 

(2)  Monthly  A  vcragtng  o^ Emission. 
Section  110  of  the  Clean  Air  Act  requires 
that  controlling  pollutant  emissions  be 
reasonably  consistent  with  protecting 
the  applicable  ambient  pollutant  level 
standard.  VOC's  are  a  precursor  for 
ozone,  a  pollutant  whose  National 
Ambient  Air  Quality  Standard  (N.A.AQS) 
is  based  on  hourly  attainment 
Compliance  with  VOC  emission  limits 
must  accordingly  be  determined  on  a 
short-term  basis.  In  the  case  of  surface 
coating  VOC  emission  control,  the  limit 
IS  on  a  per-gallon  coating-used  basis  In 
some  cases,  this  instantaneous  limit  may 
be  relaxed  to  a  daily  averaged  basis 
Further,  SIP  control  plans  rely  on 
actually  applying  RACT,  hence 
alternative  control  plans  that 
incorporate  longer  term  averages 
(greater  than  one  day)  to  circumvent  the 
installation  of  overall  RACT  level 
controls  cannot  be  allowed.  A 


cliinfication  of  EPA's  position  is  found 
in  a  [anuary  20.  1984.  memorandum  from 
[ohn  R,  O'Connor  (then  Acting  Director 
of  the  Office  of  Air  Quality  Planning  and 
Standards)  Briefly,  the  criteria  do  not 
allow  consideration  of  longer  term 
averages  for  sources  in  nonattainmenf 
areas  lacking  approved  SIP's  until  the 
SIP  has  been  revised  demonstrating 
ambient  standards  attainment  and 
maintenance  of  Reasonable  Further 
fVogress  (REP)  toward  attaining  the 
standard,  (Tarrant  County  is  a 
nonattainment  nrea  for  ozone  and  lacks 
an  approved  attainment  demonstration.) 

The  primer  surfacer  AMOC  employs 
monthly  averaging  of  emissions  and  is 
therefore  unacceptablp.  This  concern  is 
dpscribed  below: 

The  primer  surfacer  equivalency 
(iemonstration  is  based  on  actual 
transfer  efficiencies  (TEj  being  better 
(higher)  than  the  assumed  TE  used  in 
interpreting  the  RACT  VOC  emission 
limit  for  pnmer  surfacer  coatings  of  2,8 
lbs  VOCgallon  coating  (less  water). 
The  CTG  emission  limit  was  based  on  a 
volume  solids  of  62'*,,  The  baseline  TE 
w;is  established  as  30%.  The  A.MOC 
requires  a  TE  test  at  the  Arlington 
fdcility  This  test  was  conducted  on 
November  30-December  1,  1987.  The 
issue  here  is  not  with  the  TE  test.  The 
issue  of  concern  is  with  the  averaging 
time  which  is  explained  below. 

Of  the  primer-surfacer  coating 
operations,  three  of  the  four  types  of 
coatings.  Class  11  pnmer  surfacer. 
combination,  and  anti-chip  all  fall  above 
the  RACT  limit  of  15.1  lbs  VOC/gal 
solids  applied.  Only  Class  I  primer 
surfacer  with  a  TE  of  75%  is  below 
R.ACT  The  equivalency  depends  upon 
avpr.^aina  all  these  coatings  together  on 
d  rr.onihly  basis  which  does  not  account 
for  possible  daily  variatKjns  In  the 
amount  of  each  coating  used.  Therefore, 
coating  usage  should  be  tracked  on  a 
daily  basis. 

The  AMOC  does  not  allow  for 
determining  compliance  on  a  daily  basis 
and  IS  therefore  unacceptable.  Since  the 
equivalency  does  depend  on  averaging 
all  the  coatings  used  together  on  a 
monthly  basis,  it  does  not  account  for 
possible  daily  variations  in  the  amount 
of  each  coating  used.  This  does  not 
satisfy  EPA's  requirements  that 
compliance  be  demonstrated  on  a  daily 
basis. 

(3)  Topcoat  Coating  Compliance:  This 
equivalency  demonstration  is  based  on 
using  improved  (higher)  TE  and 
incineration  of  VOC  emissions  from  the 
first  color  booth  and  first  color  oven. 
The  State  has  determined  that  these 
emission  reductions  are  sufficient  to 
demonstrate  equivalency  for  the  entire 
topcoat  and  final  repair  process  (this 


issue  is  discussed  under  the  section  of 
today's  notice  enM\ed  Averaging 
Topcoat  and  Final  Repair  Emissions). 
This  equivalency  demonstration 
requires  that  monthly  sums  of  coating 
usage  are  to  be  recorded.  Daily  use  is  to 
then  be  back-calculated  by  factoring  in 
the  fraction  of  total  monthly  production 
achieved  each  day.  This  daily 
production  factor,  in  turn,  is  calculated 
using  the  actual  number  of  cars  coated 
each  day  and  the  assumed  volume  of 
solids  applied  per  car  for  all  cars. 

On  June  21, 1988.  Gerald  Emison, 
Director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  transmitted  to 
the  EPA  Regional  offices  copies  of  the 
"Protocol  for  Determining  the  Daily 
Volatile  Organic  Compound  Emission 
Rate  of  Automobile  and  Light-Duty 
Truck  Topcoat  Operations".  Prior  to  this 
protocol,  CM  needed  to  keep  actual 
daily  coating  usage  records  from  which 
actual  daily  VOC  emissions  could  be 
calculated  to  comply  with  the  Texas  SIP. 
The  CM  AMOC  was  received  by  EPA 
prior  to  the  protocol.  Therefore,  the 
AMOC  would  be  unapprovable  because 
it  does  not  require  daily  coating  usage 
records.  However,  when  judged  against 
the  June  21. 1988,  protocol,  the  A.MOC 
for  CM  would  be  approvable  except  for 
four  deficiencies.  EPA's  evaluation  of 
the  proposed  SIP  revision  for  GM- 
Arlington  is  based  upon  this  new 
national  guidance.  The  four  deficiencies 
are  given  as  follows. 

(A)  The  AMOC  fails  to  require  the  use 
of  EPA  Reference  Method  24  (40  CFR 
Part  60,  Appendix  A)  with  a  1  hour  bake 
to  determine  the  analytical  VOC  content 
of  the  coatings  used.  This  is  important 
since  AMOC  only  requires  recording  the 
VOC  content  which  can  be  assumed  to 
mean  the  amount  of  VOC  blended  in  per 
gallon  at  the  manufacturer,  known  as  its 
formulation  content.  The  analytical 
content  includes  VOC  generated  during 
curing  of  the  coating  in  an  oven  and 
subsequently  emitted  in  addition  to  the 
formulation  content. 

(B)  The  assumed  square  footage  to  be 
coated  per  car  used  in  the  AMOC  is  an 
arithmetic  average  over  areas  of 
different  model  options.  Instead,  a  factor 
specific  for  each  model  option  should  be 
used  in  recordkeeping  to  judge 
compliance. 

(C)  The  AMOC  incorrectly  requires 
merely  tracking  the  number  of  cars 
coated  per  day  to  yield  the  total  surface 
area  coated  daily,  fraction  of  monthly 
total  coated  each  day,  and  total  daily 
coating  usage.  Instead,  the  daily  record 
of  cars  coated  should  be  itemized  by 
auto  body  style  and  by  coating  color. 
Then,  the  total  surface  area  coated  with 
each  color  per  day.  total  surface  area 


coated  with  each  color  per  month,  and 
the  total  daily  usage  of  each  coating 
color  can  be  calculated  to  account  for 
the  different  volume  solids  and  weight 
VOC  contents  among  different  colors. 

(D)  Additionally,  the  AMOC  should 
require  that  all  application  equipment  be 
tested  for  transfer  efficiency  values,  or 
that  it  use  assumed  TE  values  allowed 
in  the  protocol.  These  assumed  values 
may  be  applied  to  untested  spray  booths 
(i.e.  other  than  the  main  booth)  or  to 
coatings  not  tested  in  the  main  color 
booth  (i.e.  blackout). 

To  correct  these  aforementioned 
deficiencies,  the  State  may  incorporate 
the  [une  21. 1988.  protocol  in  its 
equivalency  demonstration  for  GM- 
Arlington. 

(4)  Capture  Efficiency:  The  topcoat 
and  final  repair  AMOC  allows  the  use  of 
a  continuous  emission  monitor  (GEM)  to 
determine  the  flow  rate  (lbs  VOC  per 
unit  time)  of  VOC  emissions  entering 
and  exiting  both  the  first  color  booth 
incinerator  and  first  color  oven 
incinerator.  The  outlet  VOC  mass  flow 
rates  are  subtracted  from  the  inlet  rates 
to  yield  the  rate  of  VOC  destruction  in 
each  incinerator.  These  are  then 
deducted  from  the  total  rate  of  VOC 
usage  to  yield  the  net  emissions.  EPA 
has  concerns  with  this  method  to 
demonstrate  equivalency  described  in 
the  AMOC. 

This  method  of  demonstrating 
equivalency  is  called  a  liquid-vapor 
mass  balance.  Mass  balance  denotes  the 
concept  that  the  mass  of  VOC  entering  a 
process,  less  that  mass  that  accumulates 
in  the  process,  equals  the  mass  that 
leaves  the  process.  The  AMOC's  liquid- 
vapor  mass  balance  suffers  two 
problems.  First,  testing  should  be 
conducted  to  monitor  the  fugitive  VOC 
emission  rate.  These  fugitive  emissions 
are  not  routed  to  control  devices  and 
therefore  must  be  quantified  to  ensure 
that  the  mass  balance  is  in  fact  true. 
Second,  testing  should  be  conducted  to 
determine  the  quantity  and  species  of 
VOC  emitted  from  all  topcoat  coatings 
during  the  curing  process.  This  may  be 
accomplished  by  requiring  that  all 
coatings  be  tested  as  pe:  EPA  Method  ::4 
(40  CFR  Part  60.  Appendix  A.  Method 
24)  with  subsequent  gas  chromatograph 
(GC)  analysis  of  the  vapor  stream.  In 
summary,  the  AMOC  should  require 
sufficient  testing  to  determine  the 
fugitive  emissions  unaccounted  for 
during  normal  GEM  monitoring. 

Determining  the  amount  of  VOC 
captured  should  therefore  be  determined 
by  a  method  of  capture  efficiency  testing 
for  the  booth  and  oven  to  give  the 
respective  amounts  of  VOC  sprayed  that 
enter  the  incinerators  from  booth  and 
oven.  Such  a  compliance  test  should 


supplement  the  use  of  GEM.  TACB 
snouid  provide  proof  of  the  reliability  of 
the  vapor-liquid  mass  balance  method 
for  use  in  the  CM-Arlington  AMOC. 

Proposed  .Action 

EPA  is  today  proposing  to  disapprove 
the  alternate  means  of  control  request 
for  the  primer  surfacer  operation  and  the 
topcoat  and  final  repair  operations  at 
General  Motors,  Arlington.  The 
following  four  reasons  are  the  basis  for 
this  disapproval: 

1.  The  topcoat  and  final  repair  AMOC 
specifies  the  averaging  of  VOC 
emissions  from  these  two  processes  to 
demonstrate  equivalency  with  the 
requirements  of  the  SIP  when  in  fact  the 
two  processes  are  distinct  and  subject  to 
different  C(.introl  requirements. 

2.  The  pnmer  surfacer  AMOC 
specifies  monthly  averaging  of  VOC 
emissions  to  demonstrate  equivalency 
with  the  SIP  instead  of  adequately 
providing  for  daily  weight  averaging. 

3.  The  AMOC  fails  to  adequately 
determine  daily  compliance  for  the 
topcoat  coating  operation  and  should 
require  daily  coating  usage  records,  or 
should  be  more  closely  modeled  after 
the  June  21,  1988.  EPA  guidance 
"Protocol  for  Determining  the  Daily 
Volatile  Organic  Compound  Emission 
Rate  of  Automobile  and  Light-Duty 
Truck  Topcoat  Operations". 

4.  The  topcoat  and  final  repair  AMOC 
fails  to  specify  adequate  requirements 
for  determining  the  capture  and 
destruction  of  VOC  emissions  from  the 
first  color  booth  and  first  color  oven. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  1  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  one  source.  In 
addition,  this  action  imposes  no 
additional  requirements  on  the  source 
beyond  what  is  already  required  under 
the  current  State  Implementation  Plan. 

Under  Executive  Order  12291.  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMO)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

n.Ttp:  December  16.  1988. 
Robert  E.  Layton  Jr., 
Regional  A  dministrator. 

Editorial  note:  This  document  was  received 
al  the  Office  of  the  Federal  Register  May  5, 
1989. 
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Approval  and  Promulgation  of 
Implementation  Plans,  Michigan 

AGENCY:  Lb  iinvionmenlal  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing 
disapproval  of  a  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  for  volatile  organic  compounds 
(VOC)  for  the  James  River-KVP  Plant  in 
Kalamazoo  County.  The  revision  was 
submitted  in  the  form  of  a  Stipulation  for 
Entry  and  Consent  Order  and  Final 
Order  for  the  James  River-KVP  Plant  in 
Kalamazoo  County,  which  has  been 
designated  nonattainment  for  ozone. 
The  Consent  Order  concerns  VOC 
emissions  from  surface  coating  lines  and 
constitutes  an  emissions  trade  (bubble) 
for  the  printing  and  coating  lines  based 
upon  "time  averaging"  of  emissions  and 
the  extension  of  compliance  dates. 
USEPA's  rulemaking  action  is  based 
upon  review  of  submittals  by  the  State 
of  Michigan  on  January  27. 1984.  July  23. 

1984,  February  22, 1985,  and  April  29, 

1985.  USEPA  is  proposing  disapproval  of 
this  revision  for  the  James  River-KVP 
Plant  because  it  does  not  meet  USEPA's 
policies  and  requirements  on  bubbles, 
compliance  date  extensions  and 
extended  averaging  time. 

DATE:  Comments  on  this  revision  and  on 
USEPA's  proposed  rulemaking  action 
must  be  received  on  or  before  June  9. 
1989. 

ADDRESSES:  Copies  of  the  SIP  revision, 
the  technical  support  documents,  and 
other  materials  pertaining  to  this 
revision,  are  available  for  review  of  at 
following  addresses.  (It  is  recommended 
that  you  telephone  Ms.  Toni  Lesser,  at 
(312)  886-6037.  before  visiting  the  Region 
V  office). 

U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Branch  (5AR-26). 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604. 

Michigan  Department  of  Natural 
Resources.  Air  Quality  Division. 
Stevens  T.  Mason  Building.  530  West 
Allegan.  Lansing.  Michigan  48909. 

Written  comments  on  this  proposed 
rule  should  be  sent  to  (Please  submit  an 
original  and  three  copies,  is  possible): 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street.  Chicago.  Illinois  eObiM. 
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FOn  FURTHER  INFORMATION  CONTACT 

TonI  Lesser,  Michigan  Rej?ulatory 
Speicalist,  (112)  886-6037 

SUPPLCMENTARY  INFORMATION: 

Background 

On  lanuary  27  1984,  the  Slnte  of 
Ktichiga.T  submitted  Consent  Order  \o 
21-1983  for  the  lames  River-KVP  Plant, 
located  in  Kalamazoo  County,  a  "niral 
county,  which  has  been  designated 
nonattainment  for  ozone  The  Company 
has  three  types  of  emission  sources 
subject  to  VOC  regulations  m  the 
Michigan  S!P:  parchment  machines. 
solvent  coater  and  gravure  graphic  arts 
line  consisting  of  six  rotogravure 
presses.  The  prachmcnt  machines  and 
solvent  coaler  are  regulated  by 
Michigan  SIP  Rule  336  1610,  The 
rotogravure  printing  and  coating 
operations  are  regulated  by  Michigan 
SIP  Rule  336.1624 

Certain  coating  operations  on  these 
sources  do  not  comply  with  the 
requirements  of  the  above  rules.  These 
include:  silicone  coatings  on  the  55 
parchment  machine:  polyester  resin  and 
Silicone  coatings  on  the  solvent  coater; 
coatings  applied  on  the  graphic  arts  line: 
and  a  stearato-chromium  coating  used 
on  several  parchment  machines.  James 
River-KVP  has  been  developing  water- 
based  coating  as  a  means  of  achieving 
compliance  with  the  limits  of  R336.1610 
and  R336.1624. 

Under  this  Order.  |ame  River-KVP  is 
required  to  reformulate  the  coatings 
used  on  the  55  parchment  machine  and 
the  graphic  arts  line  to  water-base  inks. 
However,  [ames  River-KVP  determined 
the  stearato-chromium  coating  could  not 
be  reformulated  to  compliance  levels  In 
addition,  the  company  had  difficulty 
reformulatina  coatings  used  on  the 
solvent  coater 

The  proposed  SIP  revision  seeks  an 
emissions  trade  'or  bubble)  for  the 
[ames  River-KVP  emission  sources 
subject  to  Rules  R336.1610  and 
R336.1624.  Under  the  proposed  bubble. 
VOC  emission  limits  for  the  55 
perchment  machine  and  graphic  arts  line 
would  be  made  more  stringent  that  the 
current  SIP  limits,  while  emission  limits 
for  the  solvent  coater  and  parchment 
machines  during  coating  with  the 
stearato-chromium  coating  would  be 
relaxed.  The  intended  effect  of  the 
proposed  bubble  is  that  total  VOC 
emissions  from  these  sources  under  the 
revised  limits  will  be  equivalent  to  or 
less  than  total  emissions  allowed  under 
the  current  SIP. 

In  addition  to  the  proposed  bubble, 
this  Consent  Order  would  extend  the 
final  compliance  dates  for  most  of  the 
operations  beyond  those  set  forth  in  the 


SIP  Also,  this  Consent  Order  would 
expand  the  time  period  over  which 
emissions  are  averaged  in  determining 
compliance  with  the  limits  This 
proposal  would  permit  emissions  to  be 
averaged  over  a  James  River-KVP 
"Tisca!  period"  of  28  or  35  days 

On  April  20  1^84  USEPA  prepared  a 
Technical  Support  Document  fTSD) 
vshich  contains  a  review  of  the  State  of 
.Michgan  s  January  27,  1984,  submittal. 
Additional  information  for  the  James 
River-KVP  Plan  was  submitted  on  May 
3,  1984  and  May  2.S,  1984.  On  June  IR, 
19M  USF.PA  provided  the  Stale  of 
Michigan  with  comments  outlining  the 
defiriencies  described  in  USEPAs  April 
20,  1984,  TSD 

On  July  23,  1984.  the  State  of  Michigan 
submitted  an  "A'terHticn"  to  Consent 
Order  No.  21-1983,  which  establishes  a 
maximum  emission  limit  of  9.7  pounds  of 
VOC  per  gallon  of  coating  sohds 
(applied  over  the  )ames  River-KVP  Tiscal 
period)  on  the  solvent  coater  Additional 
information,  including  a  revision  to  the 
compliance  determination  method,  was 
submitted  by  the  State  on  February  22, 
1985.  USEPA  prepared  additional  TSDs 
on  December  T  198fi  and  March  17. 
1987. 

Current  Michigan  SIP  Requirements 

The  parchment  machines  and  solvent 
coater  currently  are  regulated  by 
Michigan  SIP  Rule  R336.1610.  Table  63. 
L'nder  this  rule,  emission  of  VOC  from  a 
paper  coating  hne  cannot  exceed  2.9 
pounds  VOC  per  gallon  of  coating 
applied  {or  4.8  pounds  VOC  per  gallon 
of  solids  on  a  solids  basis,  assuming  the 
average  VOC  density  of  such  coatings 
as  7.36  pounds  per  gallon).  The 
compliance  deadline  was  December  31, 
1982. 

The  graphic  arts  lines  are  currently 
regulated  by  Michigan  SIP  Rule 
R.kiti  1B24,  Under  'his  rule,  each  line 
miist  achieve  one  of  the  following 
dtiernative  emission  limits  bv  December 
31. 1982; 

(a)  The  average  weighted  (per  usage) 
volatile  fraction  of  all  inks  and  coatings 
used  on  a  line  at  any  given  time,  as 
applied  to  the  substrate,  shall  contain  a 
maximum  of  25  percent  bv  volume  of 
VOC;  or 

(b)  The  average  weighted  (per  usage) 
nonvolvatile  fraction  of  all  inks  and 
coatings  used  on  a  line  at  any  given 
time,  as  applied  to  the  substrate,  shall 
contain  a  minimum  of  60  percent,  minus 
water;  or 

fc]  A  65  percent  reduction  in  overall 
VOC  emissions,  expressed  as  pounds  of 
VOC  per  pound  of  solids  applied  from 
the  emission  rate  in  the  base  year.  1978. 
If  another  year  should  be  more 


appropriately  deemed  the  base  year,  this 
may  be  documented  by  the  source. 

With  respect  to  altenative  limit  (c) 
above,  the  rule  further  provides  that,  if  a 
source  owner  demonstrates  a 
commitment  to  reduce  VOC  emissions 
through  reformulation  of  inks  and 
coatings  (in  lieu  of  installing  control 
equipment),  the  final  compliance  date 
shall  be  extended  to  December  31,  1983, 
but  the  final  overall  reduction  in 
emissions  must  be  70  percent.  James 
River-KVP  made  such  a  demonstration 
to  the  Michigan  Department  of  Natural 
Resources  (MDNR).  The  Company  has 
completely  converted  all  inks  applied  on 
its  graphic  arts  line  to  water-based  inks 
and  is  in  the  process  of  reformulating 
the  silicone  coating  used  on  the  55 
parchment  machine  and  graphic  arts 
line. 

In  addition.  James  River-KVP 
documented  to  the  MDNR  that  1981  was 
a  more  appropriate  base  year  for  its 
graphic  arts  line  than  1978.  In  1980, 
James  River-KVP  changed  its  product 
line,  and  the  manufacture  of  the  new 
products  resulted  in  higher  average 
emissions.  Under  alternative  (c).  VOC 
emissions  from  James  River-KVP's 
graphic  arts  line  should  not  exceed  3.6 
pounds  of  VOC  per  pound  of  solids 
applied  after  December  31. 1983. 

Emission  Limits  Contained  in  Consent 
Order  21-1983 

Consent  Order  21-1983,  as  revised, 
provides  a  schedule  with  the  following 
final  compliance  dates  and  emission 
limits  for  the  55  parchment  machine, 
solvent  coater,  graphic  arts  lines  and 
stearato-chromium  coating  operation: 
55  Parchment  Machine: 
After  July  1. 1985.  VOC  emissions 
from  the  production  of  single 
release  sheet  paper  using  silicone 
coating  shall  not  exceed  0.5  pounds 
per  gallon  or  solids  applied  on  a 
daily  basis. 
After  November  1. 1985.  VOC 
emissions  from  the  production  of 
remaining  non-food  products  using 
silicone  coatings  shall  not  exceed 
0.5  pounds  per  gallon  of  solids 
applied  on  a  daily  basis. 
After  June  1. 1986.  VOC  emissions 
from  the  production  of  all  food 
grade  products  using  silicone 
coatings  shall  not  exceed  0.5  pounds 
per  gallon  of  solids  applied  on  a 
daily  basis. 
Effective  immediately,  a  daily 
emissions  cap  from  application  of 
silicone  coatings  of  360  pounds  of 
VOC  per  gallon  of  solids  applied  on 
a  daily  basis. 
Solvent  Coater: 
By  January  1. 1986.  the  Company  shall 


submit  to  the  staff,  in  writing,  their 
decision  whether  to  implement 
water-based  polyester  resin  and 
silicone  coating  technology,  or 
electron  beam  coating  technology'. 

If  the  Company  implements  water- 
based  coating  technology,  after  June 
1. 1986.  VOC  emissions  shall  not 
exceed  9.7  pounds  per  gallon  of 
solids  applied,  averaged  over  the 
James  River  fiscal  period,  with  a 
daily  (24-hour)  cap  of  2.100  pounds 
VOC. 

If  the  company  implements  electron 
beam  technologj',  after  August  1. 
1987.  the  VOC  emissions  from  tte 
solvent  coater  shall  not  exceed  4,8 
pounds  of  VOC  per  gallon  of  folids 
applied. 
Graphic  Arts; 

Printing— After  December  31, 1983, 
VOC  emissions  shall  not  exceed  1.0 
pound  per  gallon  of  solids  applied 
on  a  daily  basis. 

Coating— After  December  31, 1985. 
VOC  emissions  shall  not  exceed  2  0 
pounds  per  gallon  of  solids  applied. 
on  a  daily  basis. 
Stearato-chromium:  As  of  the  effective 
date  of  the  Oder  (October  28,  1983), 
VOC  emissions  from  the  production 
of  products  using  stearato- 
chromium  coating  on  the  14,  23,  32, 
41,  55  and  65  parchment  machines 
shall  not  exceed  6,9  pounds  of  VOC 
per  gallon  of  solids  applied  on  a 
daily  basis.  After  June  1, 1986,  VOC 
emissions  shall  not  exceed  1,320 
pounds  per  day. 


The  foUovN  ing  table  compares  current 

SIP  coating  emission  limits  and 
compliance  dates  with  proposed  limits 
and  compliance  dates  for  the  James 
River-KVP  Plant. 
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USEPA  s  Current  Bubble  Policy 
Requirements 

On  April  7, 1982  (47  PR  15076),  the 
USEPA  issued  a  proposed  Emissions 

Trading  Polity  Statement  (ETPS)  which 
outlined  general  principles  for  the 
creation,  banking  and  use  of  emission 
reduction  credits.  That  statement  also 
indicated  that  it  is  the  policy  of  USEPA 


to  encourage  use  of  bubbles  to  achieve 
more  flexible,  rapid  and  efTicient 
attainment  of  national  ambient  air 
quality  standards  (NAAQS).  Until 
USH'A  took  final  rulemaking  action  on 
December  4. 1986  (51  FR  43814).  State 
SIP  submittals  involving  bubbles  were 
evaluated  under  the  provisions 
contained  in  the  April  7. 1982,  proposed 
rulemaking. 

Current  guidance  for  the  evaluation  of 
emission  trading  is  outlined  in  USEPA's 
final  ETPS  (December  4. 1986.  51  FR 
43814).  This  policy  states  that  in  rural 
nonattainment  areas,  pending  bubbles 
can  be  approved  if  it  is  shown  that  they 
will  not  jeopardize  attainment  and 
maintenance  of  the  NAAQS  and  all  the 
other  requirements  of  USEPAs  April  7. 
1982.  proposed  ETPS  have  been  met. 
Although  the  1982  ETPS  did  not 
specifically  address  rural  nonattainment 
areas.  USEPA  deems  these  areas  to 
possess  acceptable  domonstrations  of 
attainment  provided  they  have  an 
approved  new  source  review  rule  and 
require  RACT  controls  for  all  major 
VOC  sources  for  which  EPA  has  issued 
control  technique  guidance  (CTC) 
documents.  Hence,  these  areas  can  be 
treated  the  same  for  bubble  purposes  as 
nonattainment  areas  with  an  approved 
attainment  demonstration,  and  baseline 
emissions  may  be  determined  using  SIP- 
allowable  limits. 

The  following  table  shows  that  based 
on  1982  solids  usage,  this  bobble 
provides  sufficient  credits  on  an  annual 
basis,  to  offset  the  excess  emissions 
from  the  solvent  coater  and  stearato- 
chromium  coatings. 
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6.52 
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22.5 
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30  4  tons'yr  The  total  butjble  allowaWe  emissions  wiii  ther'  tie  103  tons/yr. 
■'  Limits  are  in  lbs  VOC/IC  solids 
'  Fof  both  dnes 


USEPA's  Evaluation 

USEPA  reviewed  Consent  Order  No. 
21-1983,  as  revised,  for  the  James  River- 
KVP  Plant  and  determined  that  this 
pending  bubble  meets  the  annual 
baseline  (tons/yr)  requirements  of 
USEPA's  April  7,  1982,  ETPS,  as  required 
by  the  December  4,  1986.  final  ETPS  (51 


FR  43814]  based  on  1982  production.  The 
policy  stales  that  the  baseline  for 
bubbles  in  nonattainment  areas  that  do 
not  lack  an  approved  attainment 
demonstration  should  be  the  SIP 
allowable  emission  limit.  The  James 
River-KVP  Plant  used  an  annual 
baseline  of  1982  SIP  allowable  emissions 
for  these  sources.  Although  the  emission 


balance  for  the  bubble  has  been  worked 
out  based  on  the  applicable  pre-bubble 
and  post-bubble  allowable  emission 
rates  for  the  individual  sources  and  1982 
production  levels,  these  1982  production 
levels  are  not  binding.  Nor  is  the  ratio  of 
the  production  levels  at  each  source 
compared  to  each  other  source  binding. 
Future  production  levels  at  the 
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individual  source.s,  or  (he  ratio  of 
production  levels,  may  differ  from  the 
1982  levels  or  ratio  in  ways  which  cause 
increased  emissions  as  a  result  of  the 
bubble.  For  example,  production  at  the 
"credit  providing"  sources  (the  55 
parchment  line  and  the  graphic  arts 
linesj  may  derrease,  and  production  at 
the  "credit  receiving"  sources  (the 
solvent  coaler  line  and  the  stearato- 
chromium  line)  may  stay  the  same, 
thereby  resulting  in  the  consumption  of 
more  crotiit  than  is  generated. 

Extended  .Averaging  Time  Criteria 

L'SEP.A  s  lanuary  :0.  1984,  policy 
memorandum,  entitled  "Averaging 
Times  fur  Compliance  with  VOC 
Emission  Limits",  contains  the  following 
criteria  for  evaluating  VOC  requests  for 
extended  averaging. 

Criterion  1  I 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emissions  cannot  be 
determined,  or  where  the  application  of 
reasonably  available  control  technology 
(R.ACT)  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis.  EPA  provided  a  detailed 
discussion  and  compilation  of  these 
lequirements  in  a  notice  published  on 
November  9  1988.  (53  FR  45285, 
Appendi.x  Aj. 

Criterion  2  ' 

The  area  must  not  lack  an  approved 
wlP  and  there  must  not  be  any  measured 
Molations  of  the  ozone  standard. 

Criterion  3 

.\  demonstration  must  be  made  that 

the  use  of  long-term  averaging  (greater 
than  24-hour  averaging)  will  not 
leopardize  either  ambient  standards 
aitdinment  or  the  reasonable  further 
progress  (RFP)  plan  for  the  area.  This 
rnst  be  accom.plished  by  showing  that 
the  maximium  daily  increase  m 
emissions  associa'ed  wi'h  monthly 
averaging  is  consistpnt  with  the 
approved  ozun^  SIP 

Criterion  4 

Averaging  tim.es  must  be  as  short  as 
practicable  and  in  no  case  longer  than 
30  days. 

In  order  to  meet  the  first  criterion. 
[am.es  River  must  demonstrate  that  it  is 
nut  feasible  to  meet  the  limit  on  a  daily 
basis  through  the  use  of  complying 
coatings  or  add-on  control.  James  River 
has  not  di^mon.strated  that  add-on 
control  is  infeasible.  Although  James 
River  believes  that  add-on  control 
would  not  he  cost-effective  due  to  the 
small  quantity  of  emissions  to  be 
controlled,  it  has  not  provided  any 


estimates  or  documentation  of  these 
costs. 

[ames  River-KVP  indicated  a  need  to 
have  the  averaging  period  with  respect 
to  determining  emissions,  coincide  with 
the  Company's  existing  recordkeeping. 
inventory  and  accounting  system,  lames 
River-KVP  indicated  that  the  operating 
schedules  among  the  various  sources 
make  it  impossible  to  comply  with  the 
bubble  on  a  daily  basis,  due  to  the  fact 
that  stearato-chromium  coating  and 
possibly  coatings  for  the  solve rt  coater 
would  not  comply  with  the  .Michigan  SIP 
limit.  Under  this  system,  each  fiscal 
period  ends  on  a  Sunday,  and  inventory 
is  taken  on  that  Sunday.  For  the 
inventory,  the  machines  and  presses  are 
shut  down  and  drained  of  all  inks  and 
coatings  so  as  to  accurately  determine 
usage.  However,  James  River-KVP  has 
failed  to  demonstrate  that  it  is  not 
possible  to  keep  daily  records.  In  fact, 
James  River-KVP  states  in  a  February  7, 
1985,  letter  to  Michigan,  that  the 
company  intends  to  keep  daily  records 
for  the  solvent  coater  and  the  stearato- 
chromium  coating.  USEP.A  does  not 
believe  this  argument  is  sufficient,  and 
therefore,  believes  that  Michigan's 
James  River-KVP  Plant  fails  to  meet  the 
requirements  of  USEPA's  January  20, 
1984.  extended  averaging  time  policy.  In 
addition,  it  has  not  been  demonstrated 
that  the  averaging  time  is  as  short  as 
practicable. 

Compliance  Date  Extension  Criteria 

USEPA  has  established  two  basic 
criteria  which  must  be  met  before  an 
extension  of  the  compliance  date  can  be 
granted. 

Criterion  1 

A  State  must  demonstrate  that  the 
extension  will  not  interfere  with  timely 
attainment  and  maintenance  of  the 
ozone  standard  and,  where  relevant, 
RFP  towards  timely  attainment. 

Criterion  2 

Extensions  must  also  be  consistent 
with  the  requirement  that  nonattainment 
area  SIPs  provide  for  implementation  of 
all  control  measures  as  expeditiously  as 
practicable. 

USEPA's  Evaluation 

USEPA  reviewed  Consent  Order  No. 
21-1983,  as  revised,  for  the  James  River- 
KVP  Plant  and  determined  that  Criterion 
1  applies  only  to  sources  in  areas 
requiring  Part  D  plans.  James  River-KVP 
is  located  in  Kalamazoo  County, 
Michigan,  which  is  a  rural 
nonattainment  area  for  ozone,  and 
current  Agency  policy  does  not  require 
an  attainment  demonstration  for  rural 
non-attainment  areas.  With  respect  to 


compliance  with  Criterion  2,  the  State 
must  research  the  compliance  status  of 
other  similar  sources  to  determine  if 
compliance  by  the  original  deadline  was 
reasonable,  The  State  of  .Michigan  has 
not  satisfied  this  requirement  for  this 
James  River-KVP  proposed  SIP  revision 
A  further  discussion  of  the  type  of 
demonstration  required  can  be  found  in 
the  Appendix  to  the  notice  of  proposed 
rulemaking  for  Georgia-Pacific  (53  FR 
45103,  November  8.  1988). 

USEPA  reviewed  the  James-River 
KVP  Consent  Order  No.  21-1983  and  its 
alterations,  in  accordance  with  the 
appropriate  policies,  and  is  proposing  to 
disapprove  the  emission  limits, 
compliance  schedules,  and  the  methd  of 
determining  compliance  contained 
therein  as  a  revision  to  the  Michigan  SIP 
for  ozone.  USEPA  TSDs  dated  December 
17,  1986.  and  March  17,  1987,  contain 
detailed  explanations  in  support  of  this 
disapproval  rulemaking  action.  USEPA's 
prior  reviews  are  contained  in  TSDs 
dated:  April  20,  1984:  August  17,  1984; 
January  24,  1985;  and  April  1, 1985, 
which  are  included  in  USEPA's 
rulemaking  docket. 

This  notice  identifiies  major 
deficiencies  which  cause  the  revision  to 
be  unapprovable.  However,  if  the  State 
corrects  these  major  deficiencies,  it 
should  also  ensure  conformance  with 
USEPA  requirements  specified  in  the 
following  before  resubmitting  the 
revision  for  approval  by  USEPA:  (1) 
Appendix  D  of  the  Post-1987  ozone 
policy,  title,  'Discrepancies  and 
Inconsistencies  Found  in  the  Current 
SIP'S,"  (2)  a  May  25, 1988,  clarification  to 
Appendix  D  titled,  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations;'  (3)  the  "SIP 
Appro vability  Checklist-Enforceability." 
which  IS  attached  to  a  September  23. 
1987,  policy  memorandum  titled 
"Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency."  These  documents 
contain  USEPA  requirements  (largely 
dealing  with  approvability  and 
enforceability)  which  must  be 
incorporated  before  a  site-specific  SIP 
revision  can  be  approved. 

In  summary,  USEPA  is  proposing  to 
disapprove  this  SIP  revision  for  the 
James  River-KVP  Plant  for  the  following 
reasons.  (1)  The  Bubble  Policy  is  not 
met.  (2)  it  has  not  been  demonstrated 
that  the  application  of  RACT  is 
info.jsible  on  a  daily  basrs  or  that  daily 
emissions  cannot  be  determined;  (3)  it 
has  not  been  demonstrated  that  the 
proposed  averaging  time  is  as  short  as 
practicable;  and  (4)  the  Consent  Order 
does  not  .satisfy  USEPA's  compliance 
date  extension  policy. 


USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking,  Pubhc  comments  received 
on  or  before  June  9, 1989  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major",  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

UnderSU.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  Control,  Ozone,  Sulfur 
dioxide.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons, 

Authority:  42  U.S.C  7401-7642, 

Dated:  March  30,  1987. 

Editoral  note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  May  5. 
1989, 

Rot>ert  Springer, 

Acting.  Regional  Administrator 

[FR  Doc.  89-11230  Filed  5-*-89;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
lOocketNo.  FEMA-6956] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  hsted  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  1o  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(.NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  See  table  below, 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Admmistration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-276'' 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (l(X)-ypar)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub,  L.  93-234),  87  Stat.  980,  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIII  of 
the  Housing  and  Urban  Development 
Act  of  1968  (Pub.  L  9(M48)),  42  U.S.C. 
4001-^128.  and  44  CF'R  6",4(al 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  fur  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  .Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
Section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplam  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 


List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— (AMENDED) 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  »eq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 
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About  4  1  miia*  upatraam  ot  US.  Highway  75 

filirvMr  CnwHr 

Al  mouth 

About  29  males   !' w^st  .^am  of  Stata  Higlway 

Haps   i^aiiaoM    lor   inspection   al   Iha  CoutMy 

Qsurtnouse.  Holton,  Kanaaa. 


•677 
'688 

•683 

•727 
•738 
•741 

•669 
•699 

"704 
•708 

•678 
•722 


•702 


•721 
•746 


•668 
•696 


•690 
•699 


•80S 
•809 


•689 

■690 


•814 
•836 


•818 
•B24 


•814 
•818 


•865 

•1048 


•1003 
•1092 


Source  of  flooding  and  location 


LOUISIANA 


Alton  Pariah  (unincorpofatad 
Ca/casw/  '?/vw 

At  tjowrtslream  Pansh  boundary „ 

At  upstream  Ransn  txxjndary    

Caiicaswi-  Rner  Tributary  r 

At  cont1uerx»  wtth  iCalcasteu  River    

At  upstream  side  of  union  Paofic  Raitroad 

Calcasieu  Rrvar  Tributary  2 

At  confluence  wtth  Calcasieu  Rrver  Tributary  1    . 

Appronmalety    1,400   leet  upstream   of   State 

Route  1 1 53 „ 

Saavisr  Oeeilr 

Al  dommstream  side  of  State  Route  10 

At  upstream  Pansh  !imits     

Mapa  avallaMa  tor  Inspection  al  ttie  Police  Jury 

Office,  7tfi  Street.  Cfcerlm,  Louisiana 
Send   comments  to  Ttie   Horxxabie   Edward  P 

BarDonne.  President  of  the  Allen  Pansh  Police 

Jury    P  O   Drawer  C.  Otwrtin.  Louisiana  70655. 


BaauragartI  Partati  (unlncprporatad  areas) 

C-owpen  Creek 
Approximatety  1 25  feet  downstream  of  Graybow 

Road    

Approximately  1  mile  upstream  of  WeWon  Road 
Palrrvtto  Creek 
Approximatety    250    feet    downstram    of    U.S. 

Routes  171  arx)  190 _ 

Approximately    150   leet  downstream   of   U.S. 

Route  190    

Mapa  avallaMa  tor  Inapactlon  al  the  Courthouse 

S<)uare,  Pol«»  Jury  Offics,  DePiaoer.  Louisiana 

Send   comments   to    The   Honorable   N  L    Allen, 

President  of  ttw  Beauregard  Parsn  Police  Jury, 

PO,  Sox  310,  DeRidder.  Louaiana  70634 


Carrabaaaatt  Valley  (town).  FrankUn  County 

C^rrafessseff  Rnrer 
Downstream  corporate  limits 
Approxirrateiy    '625   feet   upstream   of   State 

Routes  16  and  27       

Poptar  Stream 

ConfluerKe  wit^  Carrabassett  Rrver 

Approumalety    1200   feet  upstream  ot  Oxford 

Road  _ 

Hanmono  ^<e*d  Brook 

Confluence  with  Carratiassett  River  

Approximately  3.000  feet  upstream  of  its  ixxiflu- 

erKe  wtt^  Carrabassett  

Maps  avallaMa  for  Impaction   al   ttie  Clerk  s 

Office.  Town  Office.  Carrabassett  Valley,  Maine 
Serx3     comments    to     The     Horxxable     Preston 

Jordan.  Chartnan  of  trie  Town  of  Carrabassett 

Valley   Board  of   Selectment.   Franklin   County, 

Town  Office.  CarratMSsetl  Vallley.  Mame  04947 

LavsnKore  (town),  Androscoggin  County 

Arxiroscoggin  9rver 

At  downstream  cortxnaie  Umds     

Al  upstream  side  of  Chisholm  Dam 

Maps    BvaNatXe    for    Inapactlon   at   the   Town 

Clerk  s    Office,    R  P  D     2.     uvermore.    Mame 

04254 

Send  comments  to  The  Mo,-iorable  Thomas  Rich- 
mond, Chairman  of  the  Town  of  Lrverrrxxe 
Board  of  Selectment.  Androscoggin  County, 
R.F.O.  2.  Lrvermore,  Maine  D4254 


MASSACHUSETTS 


ToUartd  (town).  Hampdan  County 

iVes.'  Branch  ^am^tngton  Rrver- 
Approiimaiety    2  5    miles   oowrwlxeam   of 
Slate  RoutP  8 


Old 


♦  Depth 
in  feet 
above 
ground 
'Eleva- 
tKjn  in 
leet 
(NGVD) 


Send  comments  lo  The  Honorable  Henry  Ger- 
nardt  Ctvurman.  Board  of  Commissioners. 
Jackson  County,  County  Courthouse.  Ho«on. 
Kansas  66436 


•31 
•118 


•110 
•118 


•110 
•119 


•109 
•119 


•175 
•197 


•130 

•180 


•723 
•1.329 

•8'6 
•901 
•754 
•881 


■283 
■350 
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Pr 


:oi'9 


*Deplh 


Source  of  tloodHig  and  location 


ground 
'EMva- 

tonin 
feet 

(ItGVD) 


Approximately  1  6  rrxles  upstream  of  Alan  Road 
avaiabia  lor  Inapactlon  at  Itie  Town  Ha*. 
Otd  Schooihouse  Road.  Tooiand.  Massachu- 
setts 

Send  comments  lo  The  Honorable  Enc  Munsoa 
Charman  of  the  Town  of  Tolland  Board  of 
Selectment  Hampden  County  HC  60.  P.O. 
149A.  Tolland.  Massachusetts  01034, 


MISSISSIPPI 


CalMun  County  (unlncorporatad  araaa) 
Skuna  Hirer  Canal 
About  3.500  feet  downstream  of  State  Higfiway 

9 

At>out  0  9  mle  upstream  of  Slate  Highway  9 
Yak)t)usha  fiiver  Canal 
About  0  9  mie  downstream  of  State  Highway  9 
About  0  9  rmle  upstream  of  confluence  ot  Hum- 
cane  Creek   

About  2.500  feet  downstream  of  Slate  Higtiwsy 


Atxxjt  3.500  feet  upstream  of  State  Highway  8 
HuTTKarte  Cfeek 

Al  mouth 

Just  downsteam  of  State  Highway  9 _ _. 

Huttman  Creek: 

Al  mouth 


About  1  2  Tales  upstream  ot  mouth .. 


Maps  avalMM  for  Inapactlon  at  the  Channcary 
derli's  Office.  County  Courthouse,  Pittsboro. 
Mississippi 

Send  comments  to  The  Honorable  Larry  Snei- 
mgs  Presidenl  Board  of  Supennsors.  Calhoun 
County,  County  Courthouse.  Pittsboro,  Missis- 
s«>pi  38951 


MISSOURI 


Osaga  County  (unincorpofatad  araaa) 

Mssouri  Rrver 

At  downstream  county  boundary 

About   4  0   miles   upstream   of   confluence   of 

iDsage  River _. 

Osage  Rner 

Al  mouth „„.„ 


Just  downstream  of  US  Highway  50 

Maps  avalaMa  tor  Inapactlon   at  the  County 

Courthouse.  Lmn.  Missouri. 

Send  comments  to  The  HonoraDie  Edgar  C 
Frank,  Presidir^g  Commissioner,  County  C-orrv 
mission.  Osage  County  County  Courthouse, 
P.O.  Box  F,  Lmn,  Missoun  65051. 


NEBRASKA 


Dannebrog  (viiteBe).  Howard  County 

Onk  Creek 
About  1  100  feet  downstream  of  Union  Pacific 

Railroad 

About  1  mile  upstream  of  Pioneef  Avenue 

Maps  available  tor  inspection  al  ttie  Village  Hall, 
Dann©t>rog,  Nebraska 

Siend  cor^ments  to  rr-*  Honr  aWe  Eugene  Han- 
man,  Chairman,  Board  of  Tn./siees,  Village  of 
Dannabrog,  Bo«  130,  Dannebrog,  Nebraska 
66831. 

Gottieburg  (city).  Dawson  County 
^ofT^  channel: 
Alkxit  1  6  miies  downstream  oi  Slate  Higoway 
47 


•725 


Just  (lo*ns!/eam  of  l.oleistate  80  .,  . 

Plane  ftver 

About  1,6  miles  downstream  ot  Slate  Highway 
47 

About  2  3  miles  upstream  of  State  Highway  47 ... 
Mans  available  for   Insectton   at  the  City  HaH. 

4..  9  iir.  Sireel  uofhentAi'g   Nebraska. 
S*^n;j  cor-iments  to   The  Horx>fat>ie  Eidon  Lepp, 

Mayo',   City   ofGotfipnburg,   Ci'v   Hal!,   409  9th 

StraeL  Gothenburg.  Nebraska  69)  J8. 


•1  100 


■259 
•263 


■250 
•225 


•259 
•272 


•253 

•271 


•265 

•274 


■529 
•548 


•543 
•545 


•1.848 
•1.866 


•2.548 
•2.565 


•2.550 
•2.572 


Source  of  ftoocSng  arxi  iocatkyi 


NEW  HAMPSHIRE 


Hovartta  (town).  Grafton  County 

ConnecttaA  Rfvtw 
Approximately  i  3  rmiej  aownstrean-  o"  Bedea 

Covered  Brvlge 
Al  coofluefK©  oi  Ammonoosuc  Rver 


for  Inapactlon  at  the  Town 
Clerk  6  'Office  "own  Hall  HavefSiii  Me*  Ha-np- 
shve 
Sena  oomrrwnts  to  The  Honorat<ie  johr  ,.  varrv 
flam,  chairrnan  oi  the  Tcrwr  oi  Haverriii  Board 
of  Selectmen  Crattor  County  R  P  1  &.,5.  99, 
North  Havartnil,  Mew  Hampshire  033774, 


MEW  JERSEY 


Hampton  (toiwnahip),  Susaai  County 

Paulins  Kill 

At  downstream  cortxxatp  limits     

Al  upstream  corporate  kmrts 
Mapa  available  for  inspacttfon  ai  the  Hampton 

Mumcjpal   BuBdKKj    Route   2f>6    Saiev>l>«    Mew 

Jersey 

Serxi  comments  to  Tiw»  Horxxatoie  ri^iores 
Hanley  Mayor  of  ttw  'owhshic  ot  Hampton 
Sussex  County.  PC.  Box  66.  Swartwood.  New 
Jersey  07877. 


»Oeoth 
r  leet 
above 
ground 
'Ewva- 


(NGVO) 


•414 
•420 


•458 

•562 


NEW  YORK 


CatakM  dotmi),  Grean  County 

CatskHI  Creek 

AI  Oownstream  corporatp  hn-wts      

Al  upstream  corporate  umits        ...™_„ 
KaaterskiH  Creek 

Al  confluence  witT.  Catskili  Opok      

At  rnost  upstream  corporate  limits.— 


'  ow^  Hai, 


Maps  BvaAaMa  for  Inapactton  at  trie 
439  Mam  Street  Catskill,  New  fork 

Send  comments  Ic  ttie  Horxxable  Williarr-  Beck, 
Supervisor  lor  ttie  ^'own  of  Cetskill  G^iier^ 
County  Town  HaH.  439  Mam  Street  CatskO, 
New  York  12414 


PENNSYLVANIA 


Ctmon  (township).  Lackawanna  Counfy 

Lei^^gt-  Rfver 

Ai  .3o**rnstream  corpworate  iir-iits  ... 

Aporoximalety   60C   leei   upstream  of  T-303 

Approximately    "  mile  downstream  ot  tha  dam 

at  West  End  RonO  .._ 

A!  the  dam  al  i^esi  too  Pood — ~ 

A*eeA7»  B-ook 
AI  the  confluence  wrt'-  ^ama'ft'^  C.feek 
Al  ttw  aarr,  ai  ^  R   PC  5  


Maps   available    for    inspection    at   tha   OtUn 

Township  Buildihg  Clitton   Pennsvtvania. 

Send  comments  to  The  Honorable  Gregory 
Werner  Chairrrian  ot  the  Township  of  Clifton 
Board  of  Supervisors,  Lackawanna  County.  Star 
Rrxite.     Box     83,     Gcujiastxyo.     Psnnsytvania 

'8ir;<l 

Elmhurftt  (township),  i.ackawanna  County 
Roanng  Brook 
Approximalaiy  :>20  feel  downsiraam  of  conflu- 
ance  ot  Unnamed  Tributaty  to  Roaring  Brook.. 
Approximalaiy   270   laet   upairaam   at   SIMa 

Route  435 

Unnamed  Tributary  to  Roanng  Brook 

\l  confluence  ii»th  Roanng  Brook 

Al  CONRAIL  Railroad 

Uapa  available  l.v  Inspection  at  the  ToamMp 

Buiidi.-ic    >■  *'-  •  ■,     Building.     EhnhusL 

^'encsi'-^^''-^ 
Send  comments  to  The  Honorable  David  Fmn. 
Oairman  of  the  Township  of  Elmhursi  Board  ot 
Supennsors.  R  D.  2,  Box  '451    Moscow   Peno. 
svivama  18444. 


•22 

•176 


•26 
•678 


•1,571 
•1*18 

•1355 
•1374 

•1.786 
•1.798 


Souroa  o'  Aoodxig  and  lucabun 


FancKYviW*  ItHxcHJUi' . 

Socif  ,H ■«-».■■'   ■  ..■i»",^  . .  ■,  • 

Al  ->, »w-s!'r-i*'--   _^^;.ijta^ 

Ac>C»'^«irnalM,    150  Mai 


,.ng 


Mapa  *v»Hat3i«  *tyr   inx,rH^'tion  at  the  Borou^ 

b»**'»s     -■•x-'>i    '.■••k»-    >  adorywle,  Penna|4- 

V»ni6 

Send  :■ : ^'K-rv-^u  10  The  HonoratH-  w,.,  - .  Martn. 

Vici-   i>.f,s«K»n'   -'I   !>«  Borough  o<  i-actoryMM 

C»>''«j     iV,»-T«.^      xjnty    RD  2.  Box  2810. 

Faturv-^if'   iv.n.r.  .-.ama  16419 


GlrardvlU*  rbortjuflh,    S."i.LH'nr  ;,  <■ 

Ai  dOwT^sirearr,  uMiioaih  krru;^    

Al  oonMuanoa  of  Stwnandoah  Craak— 

SfwnandbaA  Creek 

AI  ,' ;xrliu*-^- 1-  *.'-    Mi--r.   ,  Creek 

Af«x-i*r^r>i*^'>    ■        •■'•'''     i^i'Slraam  ot 
kr^Vfi  — __ 

Map*  available  tor  inspection  at  tia 

Btki-li'sj   'f   ant)  b  streeis  GranMM 

var>iA 

Seoi.-     T.--T-»>.-'s    -    ■■iia   HonoraMa 
yva»'»-    .-•,-.^.>».     ■  tha  Boroui^  ot 
G-xj-'i  1    '--  ' . ,»■■. I*     our»y.  4th  and  B 

Gra-'-tvili*   >-i".'m/-.ar»a  17935. 


fDap« 


groiaid. 
^Eiava- 


fftOVOI 


•815 
•843 


•B41 
•862 

•862 

•967 


MynOman  (ixx  txj^h ', 


A 

Al     ■■':• 
Wryia-v*- 

AptK.'HI 


•lyM"' 


•vMCcaak. 


itMiay  K>  1Mb  Out 
aif .  200  laal  upakaam  ol  CSX  Trana- 


240  faal  dtwnabaani  ot  corpo- 


•1.361 

•1.375 

•1387 
•1377 


avallstM   'ly   impaction  at  Iha  ityiidiiiaii 

S*?'»-«     I'.-w  ■i,»kj<ng.  Water  Siraet  Hyndman. 

Senc  ii^'-wis  to  Tha  Honorabla  Stanley  natm- 
aon  Presidenl  of  the  Hyndman  Borough  Oiwt- 
cil     Bedford    County     Hyndman.    Pennsytirana 

1-;-.!' 
Opr*'   M*r-uin'»r,<K    'Ir'wnsnipL  SchuytkOI 

COUr-'-y 

Matiantarvp  Oeak 

ConHuanca  a»lh  Pina  Oaak 

AppradmaMy  44  mia  upakaam  at  Slaia  RaiMa 

4014 _ 

Pine  Creak 
Approxvnaieiy  210  feel  duwi'iakaam  ol  conMi- 

eoce  ot  Mahantango  Craak 

Approxxnaiety    5  niila  upakaaa  of  TnmaHp 

route  3*9    _ - 

t^:,ot  i>.;<i!a:.i<  for  k>apactlon  at  Iha  Upoar 
v,  .„  .  ,  'ciwnsh«>  BuMng.  c/0  Mr.  Oala 
Troutmarv  Man  Strael  Kkngarslown.  Pannsyl 
vania. 

Send  comments  lo  Tha  Honorable  Dale  Trout- 
maa  Channan  ol  the  Townahv  ot  Upper  Ma- 
hantango  Boan)  of  Supefv«ois.  Schuyflu* 
County  P  O  Boi  4  Man  Street  KIngersiown. 
Pervisvfvar^  i7iii 

y.  jshingtor  fioi»-n»n4p>.  Sctwykia  County 

Lotter  une  Swatara  Creek 
Al  ttw  downstream  corporafa  tmiis 
Approxmalely   4  nxla  upskeam  o<  South  Lake 

Road 

Upper  um  StHiara  Creek 
Apiimamatetf   100  feel  downskaam  ot  Suia 

Route  3002  

At  upstream  corporate  kvnils 

Maps  avalaMa  lor  kiapacbon  at  itie  Seoatarv't 
Oifce.  c/o  Walter  Stump.  R  D  3  Bo>  288 
•<'Mie  443.  Pne  Grove  Permsyfvania 


tat 

•93S 


•807 
•835 


•526 

•571 

•525 
•532 


•535 


•560 
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SowT»  o<  ^Xl<4nB  tra  «xator 


tcmtti 


ground 

Sot  n 
<«ai 

INGVD) 


Ion  Board  gl  Si««rv«an.  SctiuvOal  County 
R  0  ]  ao>  356  ?n  3n»>«.  P«nna«*jWM 
17963 


WilMport  (borougfi).  Cartoon  County 

*t  3o»»"Waw  corwxita  Hrnts 

Al  ucwraairt  corDorata  imus 

Mapa  iialatH  lor  >iap«cBon  n  l^e  Borou^ 
SuWng.  tMampor.  P«nmv<vana 

Sard  goffOTiTa  to  Th«  NonoraOW  G«na 
"artrmar  Pr«sK)am  o«  !T>9  Mensoort  3ofougP 
CouocK,  C•ltxx^  County  f'»n*iin  Susat.  *(«»- 
lOcn.  Pamsyvana  1M3S 

Waal  Canaron  (townanp).  NclhuniAaitmd 
County 

UanMnot  Om* 
*CTXO«ifnaier»  2  3  mrtas  jpstraar^  d*  :orvorale 

VTXIS 

Acoroximaie^v  3  9  mrios  jcwtbw  o'  corporite 


•472 


■543 


IKIJ 


B>JKtn).  Cjonsftan  Lana,  West  Caneror.  P«on- 
•yVana  I 

SarxJ  commaoti  lo  T*ia  HonoraCta  Jooalhon  H.  ' 
Bnffti*.   Oia«mar  of   Ifw   To«nafHJ   o»  W««« 
CamaroP  Soax}  ex  Suoarvwort,  SonrHjme«1a«) 
Cowny  n.D   2.  Bo«  864   SnanxjUjn,  Pe^nsyiv*. 
ma  17372 


Wa«(  Pann  (loamaMp),  ScnuytOi  County 

Apcranriatary  MC  "aal  downaftaain  o<  OON- 

SAiL 
*ppro«inia«a»r  '  S  '"•as  uostr»am  ot  jpatiaam 

croaBng  a»  Slate  Rou»  443 

41  cofDocaea  lm*i__ 

41  uQtntrrt  aoa  a*  T-912 

..jaro  0»a*  Tnouurr 


41  confluenca  •«>  Lizard  Craak.. 


4coroumala«y  757  laat  ucsoaani  d  T-C7D. 

41  corwjrala  wwa  

4ccro>imataty  6  nwa  uprjaam  a<  T-932 


•835 
•742 


•577 
•707 


•633 

•7K 


•SM 
•M2 


tor  tnapactlon  at  ffta  Munooai 
BuMng.  R  0    i     N«w  RirggcKl.   PanosY<vana. 
Sana  commanu  lo  Tha  HcnoriCM  Curia  Houaar 

Oarmar  o<  *w  ToamaTap  ol  Waat  Panr  BoarO 
al  Suoarvacrv.  ScruyHuH  County.  R  C  V  Boi 
'30-C,  N«w  Rmggoid,  Pannsyivana  i '960 

Zartoa  (toamaMp).  Itonfiunitarlwd  County 
Zft»  flun 

AtlCro«rT^ale(y    500    la«1    ixmr«r9vn   et    lllh 
Straai 

AcKxonmaieiy  SCO  Imn  u(ia»«am  3I  1(I  SIrset . 
Uapa    avaAabta    tor    Inapactton    ti    ttia    ZarM 

Toinnanw  BuiKJng,  aoc  Mananoy  Straat,  ■''rayof- 

Ion.  Parmaytvana. 
SafX)   eonvnanti  10  Tha  MofwratM   Afcar   8n«», 

Crarman  ol  »»  Taxnanip  o<  ZaitM  Board  ol 

Sucarvaora,  »*)nr»imOananc!  County    800  Ma- 

hanoy   Skaal   Travonon,    Pannaytvama    I'SS! 


•733 

"83 


CarMr  County  (lanncorporalad  araa 

li¥tlaugt  Rnm- 

xm  ucatraam  ol  u  S  Souta  321 

juK  ao«n«»aam  ol  *^*x»  Dam 

Dot  Rum- 

Aeom  1  9  milaa  aOo«—  moJtt  

Jual  ifciaiialiaaiii  ol  Manvton  Oi^art 

Jual  upatraam  ol  Hampian  Road 

4teul  0  3  ma  upairaam  al  u  S  RouM  I 
40OUI   0  5   rnta   doxnaSaam  a( 
SnoamaMf  Brancr     ...____ 


■1.414 
•1JM 

•1M0 
•1,774 
•1.779 
*U1S 

•2.540 


Sout:^  ^«  Vxxli/^  ifxi  w>:aiKjr' 


#Oet>tn 
tr  leei 
aoove 
grouno 
'Eleva- 
tion n 

(NGVD) 


Juat  downatred.-^  3'  'fXi^iv  Road  localad  aOoul 
ifC  <«ei  >««iraani  cx  Stale  AouW  143 

jiiSt  jpstraar"  31  ".ounty  Road  ...1 

jusi  'lownatream  ol  ^-<xjnry  ^oao  ocaleo  about 
S60  laai  jp«»9am  0*  confiuencs  ol  SheH 
Cfaen  

Juat  jpstTeam  ot  County  floac!  

Afxioi    700    +e«l    josrreafn    3*    conftuenca    o4 

"ampton  Cnw*  

Doe  fiiv»  yivriane  f^iomr 

At  corfluanca  *«t^  C'»)«  Ri^af 

At  >/ergenca  i«»^  C>oa  HNaf  

At  •TyxJt^  __________ 

just  jp«tr«am  -yt  .,  S    ■Hoiife  t9£ 

Aoout  0  3«  •'»ie  jpgueaiii  ol  U.S.  RouM  321 

'uostrearr  cro&sirig) _, 

Uttie  Oo«  flvwr 

At  TKMjtt^  


Just  *3wnttr',4i^  3(  EMoO  Road 

At  moutti  

Atout  0  82  rrole  jcstream  ol  o  S   ='oul«  18C 

Buttaic  Ooek 

JUS!  jcstraan-  ol  U  S  Rotta  3?t  

Jusl  JownatTvam  ol  Mi*gan  i-aghway      _______ 

Mapa   avallabla   lor   IrvapactHw    it   itw  County 

Courttyxjse  E*  and  Mam  Strssls  EteaeelMon, 
T9one<iae«  S*)od  comments  to  'N?  MoncraOla 
T-'jmar  Clart.  ."^xiniv  FiecutNe  Carrnt  County. 
E*  «rx!  MaiT'  S.'re^ts,  ElczatwiMon,  t'^nrwssae 
37840. 


TEXAS 


■Htnat  County  (unMcorporalad  araas) 

AcpronmaJBty  2  3iX'  'eet  soomslream  al  corrflu- 

•nc«  ol  '".o^nsonng   ...iwik 
Apon5ximaJ«y   3  ^OCi  leei   uostrnjm   3<   second 

cnj^sjnq  ol  S^yjci\err>  PacdK:  f'ailtoad 

B«iar9  Crae* 

At  corfluenca  i^  i»»a  Colorado  Rivw 

At  upalraam  County  Ootmdary 

CoUafmng  Jrwe* 
Al  contluencw  wtlfi  BacMione  Craak ....______._. 


C«wtvstrean  ada  ot  CowNy  Roula  122  (FtMand 

"oadl     _ 

Ck>iofmlc  -^/ver 

A-  Jownstraam  Cour^  ooundary 

At  jpstream  Cotjnty  bcxitxlary      

Otug/^ary  3nrtcft 

At  CHy  ol  Burn^  cort)oralB  Ifnfts.... 
Apofoiimataiy    '30   leal    josiraam  cH  Oly  of 

BufT^ei  aorrxxaie  imrts  _„„ 

Dry  Skancn 
At  confluence  <rt^  Backbone  C^ee* 
Aooronmaiaty  iiXi  leal  vipaTaiini  ol  Soul^am 

PaolV:  RaJioad _____l 

Cry  C/e<?4  1 

At  conHuence  «itf  dry  Brancft.  .     _i 

Apono«imately    '  SX!   >eei   jpstrsani   ol   comiu- 
ance  0*  Stream  0^-2   . 

4;  confluence  with  tta  Colorado  River 
Aooronriaiely  5.20C  leei  jcw'teani  ol 
^/TK/ron  .,>we* 
A«xo«imale(\'  3  8tX  teei  aownsiioam  ol  conllu- 

ance  01  Si:»ar«  nC-t 
Apcoitmalety    250    teei    aownstieam   ol   SCS 
Dam  12 


I  CM  1431   .  ! 


Spanane  k>H»it' 

Cortiuenca  tath  Baekbona  Creak 

Acorownaleo,  j  *x  'set  jcrstr-jam  ot  SouSiam 

Paalic  RaUfOad  ,„____ 

."Jmaam  SJrv 
Aooroomateiy   2  SK   i«ei    jcsiroam   ol  oonllo- 

ence  wrth  B«c*IX>ne  ■>9e'* 
Aoprnjumataly  2  '  rmvi  jpstrearT'  ol  coniluenca 

•rtt  Backtxjne  Creen  

Stnsrr^  9C-J 

C-ontiuence  ■^1^  Bacirtione  Craak 

Aooroximaiaiy  1  .'00  laal  uoatraam  o«  SoulHam 
Paciiic  Raiaoad 
Stream  0C~  1 
ConHoonca  «tt^  :>»   ;.ree* 


•2.5*9 

•2.574 


•2.581 
•2.586 

•2.eoi 
•^s«• 

•2J87 

•1.758 
•1.786 

•1.885 

•1.800 
•1.920 

•2,577 
•2.618 

•1.460 
•1.486 
•1.486 


•778 

•972 

•829 
•631 

•764 

•920 

•718 
•1.070 

•1.354 

•1.360 

•867 

*96B 

•877 

•925 

•829 
•895 

•1,161 

•1J0S 

•864 

•963 

•779 
•891 
•915 
•981 
•893 


Source  ol  Ikxxtng  and  location 


#  Depth 
m  leei 
aoove 

'Eleva- 
tion in 
feet 
(NGVD) 


Apptoiamatety  3.760  feet  upstream  o<  contu- 

anca  with  Dry  Creek 

Sinsiam  DC-2: 

Confluence  larth  Oy  Creek 

Appioiimalely   4.300  leet   upstream   of   Lanet 

Lane 

Stream  EC- 1 

For  Its  entre  lengtti  wilfiai  community 

SWl•m5C-^■ 

Al  confluence  wKh  Elm  Creek 

Appronniatety  630  leet  upstream  o<  Forest  Hills 

Drive 

SettMrnfC-l- 

At  confluence  imilh  Streem  EC-4 „ 

Appronmanty  1,360  laal  upstream  ol  conflu- 
ence «(*i  Stream  EC-4 _ 

SlrmmEC-4: 

At  confluence  «eth  Elm  Creak 

Appronmalaly  3.400  leet  upstream  ol  Green 

Valley  Lana__ _... 

SMMir  EC-S. 

At  confluence  miith  Elm  Creek 

Appronmalety  SO  leei  i^atraam  ol  Praaia  Creek 

Road -.. 

5S»wni£C-« 

At  confluence  toWi  Elm  Creek 

Approximately  2.400  leet  upstream  ot  FM  1431 .. 
Strtameor 

At  confluence  with  Elm  Creek 

Approximaiely  2.750  feet  upstream  ol  FM  1431 .. 
S»lMifiHCa-r 

At  confluence  «(il^  Harmtton  Creek 

Approiimately    700    leal    upsaaasm    ol    U.S 

Route  261 

Straam  HCB-^ 
Aporojumelelv  4.200  leet  upetreem  ol  conflu- 
ence w*  HanaKon  Creek 

Approjumately  4  770  leet  upstream  ol  conflu-  I 

ence  with  HamMon  Creek— _ _.| 

Stream  HC8-3- 

At  CHy  ol  Bumel  coiporata  l«mt»...._ 

AppronmaMy  1.710  leei  upakaam  ol  OW  San 

SaPa  Road 

StraaniHC8-4 

Confluence  wlUi  HarnHon  Creek _ 

Approximately  SO  leet  downstream  ol  SCS  Dam 

#3 - - 

5»taam  WB- 1: 
Fkxxtng  altecling  community  at  City  ol  Martile 

Fans  coipoiite  limits 

Strewn  WO- 1 

At  confluence  with  Wlltiams  Creek 

Approximaiely  ^700  leei  icsnam  ol  FM  I960.. 
Whitman  Brandt 
Approximaiely  1.600  (eel  upstieam  ol  Nature 

Heights  Drive 

Approximate^  9.700  lael  upstream  ol  Nature 

HeiQhts  Drive - ~ 

muams  Create 

At  confluence  with  Backbone  Creek 

Approximately  3.800  leet  upstream  ol  FM  1980 
Mapa  avaBaMa  lor  tnapectlQa  at  the  Coutty 
Courthouse.  220  Soutti  Pierce  Street.  Burnet. 

Serx)  commenta  to  The  Monoratile  DC  Kinche- 
kM.  Bumel  County  Judge.  220  South  Ptaiee 
Street.  Burnet.  Teiaa  78611 


OwkavOe  (dty).  Red  River  County 
OBiltnare  Oee* 
Approxmately  65  leet  downstream  of  Depot 

Street...- _ 

Approxmalely  240  feel  upstream  ol  proposed 

State  Rome  37  bypass 

SossyOaefc 
Appranmaiely  600  leei  downaaeam  ol  State 

Route  37 

Appnnimatatr  80  leei  upstream  ot  US.  RouM 

82 

Mapa  jvaBaBIa  tar  InapecBuii  at  Ihe  City  Hafl. 

800  Meat  Mbi  Street.  darkanHla.  Texas 
Send  commenla  to  Ttie  Honorable  Gavw  Watson, 
Mayor  ol   Ihe  City  ol  Oarksvifle.    Red   River 
County.    800    West    Man    Street    Clarksville, 
Texas  75428 


•905 
•899 
•947 
*82» 
•840 
•857 
•844 
•850 
•843 
•872 
•849 
•868 


•670 
•863 

•1,196 

•liSO 

■1,312 
•1.321 
■1.333 
•1.357 
•1.349 
•1.402 

•848 

•655 

•879 

■&43 

■903 

•824 
•879 


•419 
•433 

•409 
'423 


.HO  161 


Source  ol  flooding  and  locatton 


iHDaplh 
«itael 
above 

ground 

'Eleva- 
tion m 
leet 

(NGVD) 


Cottonwood  Stmraa  (dty).  Burnet  County 

ColoraOo  fiver 
Approximaiely  19  mm  downstream  ol  AMn 
Wrt2  Dam    


41  Ahrtn  WVT2  0am . ,__. 

Uapa  Bvaaabie  tar  Inspectlan  ai  3731  Nontv 
twood.  MartHe  Falls.  Texas 

Send  comments  to  The  Honorable  Leon  Upshaw 
Mayor  ol  the  City  ol  Cottonwood  Shores 
Bumel  County.  3801  Ukeview  Dnve  Marble 
Fans,  Texas  78654 

Grartta  Shoala  (dty),  Burnet  County 

BeLsi-e  Creek 

At  corporate  limrts 

Approxxnately   290   leei   upstream   o»   C^Mii 

Dnve 

Cokxacto  Rrvar 

Al  confluence  of  Dm  Creek 


•769 

•773 


Al  GreencasDe  Drive  (extended) 

f*TtC>Be* 
At  confluence  with  Cokxado  River  along  shore- 

kne  ol  Lake  Lyndon  B.  Johnson „ 

Just  upstream  of  FM  1431 

Stream  EC- 1  ~ 

At  downstream  corporate  limits 


Approximately  50  feel  upstream  ol  GreencasDe 

Dnve __ 

Stream  EC-Z: 

At  downstretun  corporate  limits 

Approxxnataly    460    leet    uostream   o(   Prairie 

Oeek  Road _.    _ 

SATsam  EC-8  "~ ~ 

Approximately    275    leet    downstream   ol    FM 
1431 _ 

Just  upstream  ot  FM  1431 

Stream  EC- 7 

Just  downstream  ot  FM  1431 

Just  upstream  ol  FM  1431 J"'Z 

Uapa  avaMXa  tor  kiapoetton  at  the  Oly  Had 

410    PhAps    Ranch    Dnve.    Granite    Shoals. 

Texas. 

Send  comments  to  The  Honorable  William  B 
HaWy,  Mayor  ol  the  Oly  ol  Gramfe  Stiods. 
Burnet  County,  410  Philips  Ranch  Dnve,  Gr*v 
ite  S'XMls,  Texas  78654 


Manne  Fals  (dty>.  Burnet  County 

CoioreA)  River 
Approximately   0  6   mie   downstream   ol    u  S 

Route  281 

ApproxKTiately  17  imles  upstream  of  U.S.  Route 

281  _ 

Backbone  Creak:  

At  confluence  with  Cotorado  River 

Approximately  03  rmle  upstream  ol  FM  1431 

(lOthe  Street) _.. 

ivrmman  BrvKfi  ~ 

Al  confluence  wi»-i  Backbone  Creek 
Approximately   0  9    mile    upstream    of    Nature 

Heights  Dnve 

Stream  WB- 1 

Al  confluence  with  Whitman  Branch 

Approximately    1,000   leei  upstream  ol  North 

12tti     _ 

Stream  8C-t  " 

Al  confluence  with  Backbone  Creek 

Al  upstream  corporate  ImWs- 

Stream  BC-2: 

At  confluence  with  Backbone  Creek 

At  upstream  corporate  ianits _ 


•831 
•852 


•829 
•832 


•829 
•877 

•829 

•861 

•842 

•856 


•881 
•884 


•876 
•877 


Mapa  avaittilt  tor  InapactkMi  at  the  City  Han. 

800  3rd  Street  Marble  Falls.  Texas 
Send  comments  to  The  Honorable  Daryl  Jar**, 

Mayor    of    the    Crty    of    Marble    Falls    Bumel 

Coun^    800  3rO  Sueet  Marble   Fails.   Texas 

78654 

Meadowtakes  (dty),  Burnet  County 
Colorado  River 
Approximately   024    mile   upstream   of   Pecan 
Valley  Dnve  (extended) 


•758 

•768 

•761 

•779 

•761 

•866 

•772 

•846 

•761 
•766 

•771 
•784 


•766 


Source  ol  tloo<*ng  and  kscation 


#0«Mh 

kiMM 


vound. 


(NGVD) 


Pfican 


Approximaielv    0  86    mile    ;<)s»'eam    cx 
Valley  Dnve  (extended) 
Mapa  avallabla  tor  kispectton  ai  the  Meaoow- 

lakes  Dty  Kan,  111  Mam.  Marble  falls,  Texas 

Send  comments  to  Ttw  Honorable  A  H    Savage 

Mayor    01    the    Cify    of    Meadowtakes    Burnet 

:..o.jnfy    ■•■  Mam    MaiDle  Fans,   Texas  78654. 

Holan  County  lunmcorporsted  araas) 

Won  Ho9o<r 

At  confkjence  with  Sania  Fe  laka 

At  corporate  tmrts 

Tomm  Creak 
Approximately  1.800  leet  downstream  ol  Stale 
Routes  80  and  84  ano  int»stale  20 


•768 


At  corporate  hmitt  _ 

Lower  West  Playa— Segment  A 

Lower  West  Playa— Segmem  B I 

East  Playa      

Upper  West  Playa- Segment  A, __________ 

Upper  West  Playa— Segment  8 

Banders  Addrtior  Playa 

South  Playa  ..  _______________ 

STallow  Hooding  Areas 
Southeast  of  mtersectvyi  ol  Interstate  Route  X 

and  U  S  Route  80  and  State  Route  608 
North  ol  mtersactxon  ol  Interstate  Route  20  vid 

US  Route  80  and  Loop  237    

Southwest  of  mtersectxxi  oi  u  S  (ioule  84  and 

Business  U  S    Route  84  and  Business  o  S 

Route  84 _    

Northeast  of  tnterseclxon  01  U  S   Route  84  «id 

Business  US  Route  64  _ _. 

Northwest  of  imersectxxi  ol  Interstaip  Route  20 

and  US  Route  80  and  Loop  237 

Uapa  avaMatita  tor  tnapectkwi  ai  tne  C■^un^ 
Courthouse,  103  East  Thrd,  Sweetwater  Teias 

Send  comments  to  The  Honorab>e  Jac»  Avcock. 
Nolan  County  Judge  i03  East  t^wn  Sweetwa- 
ter. Texas  78654 


Whitney  (dty).  HM  County 
S»B»m  WC-  1 
Al  downstair?  corporate  hrrnts 
Approximately    50    feel    upstrearr^    c 

Street 

Stream  WC-  >A 


•1.266 
•1283 


•4073 

•zjm 

•2J82 

•231 

•2jae 

•2J80 
•2.380 
•2J92 
•2.406 


I'. 
»1 

#1 
#2 

#3 


Al  confluence  with  Stream  WC-1 

Approximately  800  teei  uostream  ol  i<)stream 
corporate  Imits 


•570 
•566 

•581 

•S8S 


for  Inapectton  at  the  Cjtv  HaS. 

105  Jefferson  Whitney,  Texas 

Send  comments   to   Tne   i-lonorabif    -la-^,    Sims, 
Jr     Mayof  ol  trie  City  o*  Whitnpv    nil  ,:,-c,joty, 

106  Jefferson,  Whitney   Texas  7bt}i-2, 

Wlae  County  (unincorporated  areas) 
Alloss  Branch 

Approxlmate^■   1  9  mhe?    !Xyir,s\'fa-   o>   Ram. 

horn  H4(  Road 
Approximately  850  leei  upstream  oH  a  pnvate 

dnve 

Dertelt  Creek  ~' 

Approximstely    1.300   leet   downstievn  of  the 

confluence  with  Eagie  Mountain  La' s .._ 

Approximately  3  3  miles  upeieam  of  Seven  W 

Roaa 

>^alnul  Creeli 


State 


US. 


ApproxKTiaiely   875   feet  downstream  ol 

Route  730  

Approximately    1  9   miles   dowrtstream   of 

Routes  81  and  287     

Bagle  Uountam  Late 

Entire  shorekne  withm  communirv  

Mapa  avallabla  for  Inapectlon  at  tne  County 
Courttxiuse,  Decatur   Texas 

Send  comments  to  The  Honorable  Wiliara  E. 
Howell  Wise  CojnN  Jixigc  TO.  Box  393. 
Decatur,  Texas  76234 


•673 
•657 

•814 

•709 
•587 
•657 


Source  of  floodkig  and  locakon 


#0ap6i 
In  laal 


Otaund. 
x"-  - 


tonat 

laal 

9«VD| 


viRiiosfr 

(Town,,    [>;»r,fl«  Ci:»j"ty 

Commeliail  nrvfr 

A(VTOl4tMlBly  '  -'"fM*-,  :,.>«.■. ki'Mf,,'-  ,y  Pn<,|g§ 
Conarad  Bno^ 

tvpnatnmii  1.S00  Mat  i^i»i»a  of  oa)«u- 

enoe  ol  Welh  Rkw.. 

MTeits  RrvfT 

A'  ,,x>nfl,j«„^:'*i  wT      .,,,'K,»*  I'n' J    :..,..„ 

Al    .Jt>^tH»rr    :..vix,,f8l|,   ur'r?  

Haps    avaHatiw    lor    kwpection    al  la  Toan 

CterX  s    Sain      "  ■m-r.     ■>,„,-,*     ^n„.^jn,     V^rrrk 

Senct  cornm*woi>,  ic  " -w,  ■-, '.rv  w  »r  ,„,  ;,  |,>,,.  ■-■■unn-^ 
CJhairmii,r  ,-,'  ?,„.  -v,,^',-  ,i  *.,.^«,*-|„'_.t,^  tji  the 
■'■'*•"  >•  "♦'■wtx/v     .,,  Kj, ,„,v  Toan  Ottice, 


Crals  County  (umntorcKxiteo  vvaa) 
Craig  Crixo 
ApproximaMir  3.3  miea  dwwiaaaii  at  SMa 
Routs  606  _ 

e-4 


•414 
•420 
•420 


4'>st'Ham  ol 


At  rorrthjerio  0'  w,-a.l,  >*     .,■  i-^m 

ApOrOXKTia  t  (f-f  y      4  V 

C'OttSjrK    "ft    St,'4U'    ( 

A«xonmat»■^     , '■:«,■     tm-     -twisua^tl    of    t*d 

i^TT'issjTK;  o'  St,,3i*.  h  *,_flf    ■ 
A,[n*Tiiimale»,  1:  ^  ,-,*,,  ,ii-i--irwK-  (f  |jt«)  —m 

mf,  01  .jpfHTMrr-  Mali-  -<oute  311 

Jbnn*  Jrem 
AI  confluwn.  . 
Apprwwnalei' 
615 
MaadbwCmit 
At  confluervoe  wUh  Craig  Oaak . 


„■■»*■.    „  ^-e*        

mi.    i!-,i-(«-  oiSMaRouM 


Ai,x»"iri'-iii!w,  '  t  -,»,   x'M'ha"  Ol  Sim*  Route 

Heps   nraHabi*   lor    Inspectvcx'    «■    "•■    CoiMy 
^;0"w-K,s-t'aii:>  s     ^itv»-   ^**,v.    ,.,^^ri*,    I,  i'>^«a. 

Slr.«^'     -'-ftK    .--^jnl'y    A„Oi'nr^t-aLcif.   •  ..    _HOX  308, 

New  Ciast*   vv-^r,ai  24127. 


Haymarkel  fTown),  Prmcm  Wmtmr  ;,»i.iti 
ApirnrTrnat***>     j   ^vl*^   .xiisj-narr    v  SttM  ROUM 


•1.161 

•1.191 

•1J46 
•1275 

•1J27 

•ije6 

•1,383 

•1280 

•1J01 

•127S 
•1J14 

•1J76 


Ut"*.t'',-a^'   ,"v:,>ath  t-wf^ 


Haps  avatobK  lor  insp«»on  «  tie  Toan  Htf. 

1 S','.''*    A'ssNrKTiLX'    ST-*-"-    '^v^tarkak.  Vip^nK. 
Senp  -;:>--»™,nt»  11    '■•«.  .,.,,,.,,  ,r-,~,   '  am  Freeborn. 

Wiil^-       -  iiitv     ''4'     :  o,-.-1,.    -,!•,,*• 
86    "t»vmar>ffT    ,'ii',0Kws  ,. '"»,-, 


•334 
•341 


Boa 


WtSCONSIN 

Endeavor  ivttogei  Mergu^nt  ,:„„.::«>ry 
Fo*  River  ai  BtiltaK  ,:  Ait 
At  nortfiem  corp'>  sti  ht-w-^     _____  _„___.. 

At  e 

,  »Ji„,,  je  I 


t  COrpcrnli-,  \fv\-r 

Maps  available  for  mapecttor  > 

SerV    v„,nrr>H^,tv   I      -■■„.,   -,,  ^,-.  ,,  ;^f  ..^     ,*fsse 

Viiiao*^   iJ-p^.,  w-'v    V  iijii,>.         !■ -v'lwsvor.   VBaga 
Hal      ,a**-.^-»     *,/(^,'v,,*      I  ^,x,';^^'■^ 


M^nomor^  (tjty,,  CXjrir  Count „ 

Bed  uxia-  ,*,■,» 

Al  conWuer^  »■  ■  r    ^itti**"      (-ek „ 

Juat  downstruarr.  ai  a'oajway  SVaol  Oim  — 

oearroaat 

At  mouVi 

About  3.800  leal  upakaam  ol  Hoflarv)  Road. 

Somtteaat  Tiiiulary: 


•773 
•774 


•792 


•787 
•803 
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Soirca  ol  *oo«ng  wd  locatoM                \\ 

Depth 
niaai 
mva 
round 
Eieve- 

fDeplh 
1    n  leei 
\    txrra 
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Source  0*  iioodinQ  wd  ipcwow 

#Oepth 
mleet 
above 

ground 
^Eieva- 
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Proposed  Modified  Base  (ioO-Year)  Flood  Elevations— Continueci 


#Dop(fi  in  fMt  ibovo 

oanunrt    rlmalnn  ei  laal 


MS] 
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Sewn  of  ^VXMftnQ  vicl  tocMon 


m  KM 
Mow* 

vound. 

•on  «i 


9o«#<:«  '.7*  iVxjdinfl  me  locaoon 


(Dov« 
ground 

Km  m 

(NGVO) 


SokTca  o<  IVxxIngiM  locaaon 


#0«pffi 
IT  leet 
above 
ground 
'EI«v»- 
tKXl  (O 

•eel 
iNGVO) 


Al  mouth  .-.,. .  

AtXM  1.10O  IMI  tnittw  <X  MX  SMM  EaM^ 

ta*«  i>«»m»L  Enar*  itwulM 

mm*  vraliMa  tar  Iwipieaon  ai  «•  City  h«l 

mAJ  wivon  aswv  wnsnonSt  nvooiwv 
S«n«  ««jniiii«ui»  10  Tf»  HoooraUa  C»uck  CWWn 

Maror    C%   of   M«wowie>«»>    CMy   hMl    «ao 

M751 


•797 
■»77 
•(14 


Pti*  ftai  (cKy).  r<1o«  Cwnfy 


ACoul  0  3  Mia  du«w»»«i»  a(  LoaMi  Own  ^ 

Jud  ilownl— m  o<  lomm  0«(ii  — 

Jual  jpip»«m  0*  LOaMT  0am ,., 


•I  4sa 

•1  «S3 


juat  tomnmimmx  ot  mx3«  Dam I     '1.473 

jual  m»lr«ain  ot  JQO«r  Oan —  _-i      "1.487 

About  1  2  tiaet  upaaaani  ol  >j(>oa(  Dam .,     '1.488 

Ma«a  ayaliabia  tar  Imaaaclloa  ■  »ia  C»ir  naU. 
too  ith  Avanua  Souin.  Pirli  Ftjis.  Miaconan. 

Stvxi  carmurm  lo  '''la  MororaDia  ^rayna  Hatt- 
lal  Mavo  cay  ol  Pwk  F^Ma.  400  4«i  A«anua 
So^.^^  Par*  f  a»«  *i»cor««'  M552 

^o*  Couittv  (ufKorporatad  araas) 

About  2  3  iT»te»  1ow->stTsam  ot  "arrwcx'  SoaO   .,      "',068 
Ji;*!  ijo«<n»«r»ain  ol  State  Higt>way  46       .-  '1.069 

5r  Croa  •^var  I 


Ai  acutfwfii  county  Boundary  'S98 

Atou*  SSaiitaaiwalraaniatSoouna  Ra*oad....|        '706 

Mapa  iiialtli  tor  Inapactlon  at  tha  County  j 
Courittouaa.  Batum  Laka.  Wsconsifv 

Send  comnafM  10  Ttia  Honoratxa  Gaorge  BoDert  | 
Cnaamwv  County  Boanl  Polk  County.  County  I 
CouVKjuaa.   Balaani   Laka.  Wiaconam  S48io.  | 


3.  The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Ba.se  (10O-Year)  Flood  Elevations 


Suia 

City 'lowf  courtly 

Source  D*  Vxxling 

r 

Locattoo 

irDept^  m  feet  above 
(NGVD) 

Ejdsling      |     MnriMed 

C«lfWT«    

City  Of  Newman. 

SlanttAut  County 

QfOTtif^  1  Cree*     _ 

At  intersection  ot  San  Joaqian  Street   Inyo 
Avenue,  and  N  Street. 

At  icner««c«on  ol  N  and  Tulare  Street*. 

At  aiteraection  o(  Erasno  artd  P  Street* 

02  'i                '86 

#1                    #2 
None                  #1 

I  lor  revMv  ai  l^e  Pubac  Wo***  Oeonr^nv-.i  Erigineenno  Divisicin.  1 162  O  Street.  Hewwnn,  CaMoma. 
Send  corTwnent*  to  The  Honorable  Janet  Cafiien.  Mayor  (  'ty  ot  Hawman.  P.O.  Cox  567.  Newrman,  Caltfomta  95360. 


City  ot  Panarwrv 
Stantslau*  County 


S.*',-  ic  Cree* 


i  Juat  upstream  ot  Second  Street  (State  Hyiry 

33V 
Aiong  May  Jane  Avenue 
At  Ward  Avenue 

At  the  upstream  corporate  litnts 

Aiong  Walnut  Avenue.  East  ot  Hartley  Street  „. 
Map*  are  ivaiiable  <or  reviear  at  iba  Depanmen  o<  ^  a  •<  <v  x<<<i  33  Cm  Puefo  Avenue,  c'anaraon.  Caitomia. 

Send  commenti  lo  The  Honoratxa  Wade  9inqr«am  Ma,  >    "itv  -j^  oanervjn.  33  Del  Puerto  Avenue,  Patteson,  CaWomta  95363. 


None 


•97 


Connecticut., 


Ct^eater  town  MKJdtosei 
Courfly 


Approximately  200  leet  downstream  of  Nortti 

Mam  Street 
At  ae«t  o(  dam  located  approximalely  300  leet 
upetream  ot  State  Route  146  (West  Main 
Street) 
Approxiametty  100  leet  dovwistream  ol  Nortti 
Mam  Street 
'  Approximately    0  6    nrute   upstream    of    Deep 
1     HoOowRoad. 

.    Approximately   15  feet  Great  downstream  ol 
'      Deep  Brook  Holkyw  Road. 

Downsteam  side  ol  dam _. 

Mapa  tvaiiabe  lor  mspecuon  at  lfi«  Tow  Cie'**  vsuti   'y^n  Mgn  CN^sie"   ConoeciK-ul 

Send  coiTwnenta  lo  The  HonoraWe  Ro©*"  j  B'm   'j-tf-i'   y  ■?■«  '  j^<-  a  Crveste<  Board  ot  Selectmen,  Middlesex  County,  Town  HaH.  P.O.  Box  218,  Chester, 
Connecacul  06412. 


~'ti"»ccr*  9'0<:> 


l»t««i  Si'Xj*    


Sou"^  S's'-f ""  ^-  .ok 


•11 

•12 

•242 

•241 

•16 

•15 

•136 

•137 

•98 

•97 

•104 

•101 

Connecticut 


WalHngtord   'own   Nw* 

Haver  C*'"'^ 


!■ 


•arovw  '?tr««'  R'no« 


At  confluence  with  Ouinnipwc  nver.. 


None 
None 


I 


Ov>*«V^,«at     ^1^ 


MansKXi  f^oao  B'cxj* 


•21 


»>   aoproximateiy  430  leet  upstream  ot  the 

jo«tream  and  ot  long  culvert  at  Brownstone 

Road 
AppronmaieN     0  S 1      mile     downstream     of 

loenes  Road 

At  upstream  cortxjrate  Nmrts 

At  cortfluerKe  wrtti  Ouinr»piac  River 

At  approximately   25  mile  upstream  of  Jone* 

Road. 
••«  ei>iiiJ"  ij  -:7">ciai-»  C*'<-«   4")  Souir  M*n  Suaet.  Aaliingtord.  Connecticut. 

Send  comments  to  The  Mo-o-atw  Aii..<jf"  D.tkeMoi   Mayoi  ji  •"*•  Town  o<  Wa,iUngfofd.  New  Haven  County,  Town  Hall,  45  South  Main  Street  Walfciglord. 
Connectojt  06492 


•60 
•151 

•22 


•73  I 

•70 

None  1 

•28 

None 

•115 

Maps  avaaaoe  io>  <ris<j«ciicr  a' 


Georgia 


I  Ciy  ot  Danwi   nvtotipio 

County 


Mill  C(9e»     _ i  About   0  48   nnde  downstream  ol   UrxJerwtjod 

'      Street 

Juat  upstream  of  Willowdale  Road 

Oowmng  Bear  L/eek About  0  79  rmle  downstream  ol  South  Hatnilon 

Street. 


•669 

None 
•688 


•687 

'724 
•668 
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PROPOSED  Modified  Base  (100-Year)  Flood  Elevations— Contmuec 


State 


City/ town;  county 


:>Ource  o!  flooding 


Tar  Creek 

Crowi  Z/aet-   

Oty  Pa'r  '-'  anch 


Colony  Creek 


Mcleiia"  Cjeek ._ 

Slaughit^r  Pen  Creek 

Tar  Cteek  '''ibu'.a'"',   


Location 


Atiou!  ;,?'X:  tep:  u;,;stream  ol  South  HamMon 

ALKx;t  1  (X)C'  te<M  upstream  ol  rrNDUth 

Just  lownstream  of  CSX  railroad. 

At  nioutri    _ 

Just  lownstr&am  ol  Judson  Street. 

At  rnouT^  _ 

Atioul  ibO  fee!  atxTve  LagkXi  OtMS.. 
Just  jpstream  at  MitCheH  Street . 


Atxxit  1 ,25C  !t?et  above  Mitctiell  Street 

At  moutt-  

Atxxji    '  SCv    f,je!    Ljpstream    ol    UrxJerwood 
Street 

At  mouth  _ 

Just  upstream  o!  U.S.  Route  41 

At  rnfXith  „ 

A:,K>j!  1  ftX:  if»et  upatronm  ol  Beectiland  Plan. 
Arxx"    C  V'    rnile    downstreaf"    o*    Riverbetwl 

[>,.a 

i  Atxxjt  95-'-)  tf^-,'  acwnstrea-nn.  a!  Hivefljerid  Drive.. 


#Deplh  in  leet  above 

ground  'Elevation  m  leet 

(NGVD) 


ExMlVlQ 


•709 


•706 


Maps  available  for  ifisoection  at  the  City  Halt,  Dalton,  Georgia 

Send  comments  to  The  Horxxable  Jim  Middleton,  Mayor.  City  ot  Dalton,  P.O.  Box  1205.  Dallon,  Georgia  30720. 


Maps  available  lor  mspectlon  at  ttie  City  Hall.  Parsons,  Kansas 

SerK)  comments  to  Ttie  Honorable  TirrKjItiy  Ren,  Mayor,  City  of  Parsons  P  0   Bo>  '03'   Pa-sans   i-  ansas  67357. 


Louisiana 


Ttwbodaux,  city 
Lafourche  Pansh 


Lateral  B. 


ftona 


Souttiwesierri  a-yni"  ot  community  at  South 
Bartner  Dnve 

At  downstream  corporate  limits 

Aptxoxinately    125  leet  i4>stream  ot  Bayou 

L3''>e 

Maps  available  for  inspection  at  1309  Canal  Boulevard,  Thibodaux  Lauisiana 
Send  comments  to  The  Honorable  Warren  Horang.  Jr.,  Mayor  o»  t^e  City  ot  ThitKxlaux   Latou':  ie  Pans.'i.  P.O.  Box  5416,  Thibodaux.  LouKiana  70302. 


Mississippi. 


Town  of  Bruce,  Calhoun     |  Skuna  River  Canal.. 
County 


Alxwt  2  4;)C,  teer  dowrsff-sm  of  State  H«gh»raiy 
Atxxii  4  50i~  feet  upstream  of  State  Highway  9 


None 


Maps  available  lor  Inspection  at  the  Mayoi  s  Office.  Qty  Hall,  Bnjce  Mississiooi 

Send  comments  to  The  Honorable  E  W  Overtjy,  Mayor,  Town  ot  Bruce   p  0   Box  W   3r; 


Mississippi 


Miss;ss,pp(  38915. 


City  of  Calhoun,  city, 
Cattwun  County. 


Yatotxjsha  R'ver  r«nai 


Atioiii  /  80C  feet  nownstream  of  State  Higtiway 


About  2.20C'  feet  upstrear^^  of     Nor-ie 

State  MKjt^way  9 


Hurricane  Cr-eek.. 
Huffman  Creek.... 


About  1,800  test  upMream  of  mouth 

About  2,900  feet  dcMralretm  of  State  Highway 

9 

At  r-ir.ijt*      _ 

Atxiu!  1  4  fC  '("■!  Lip<;tream  of  mouth _ 

Maps  available  for  inspection  at  the  Mayor's  Ottice,  Oty  Hall  GalfxKjr  Citv  Mississippi 

Send  comments  to  The  Honorable  T  L  Coie,  Mayor.  Oty  of  Calfoun  City  p  C  Box  E.  Calhoun  City,  Mississwi  38916. 


•254 


None 


None 


Mississippi 


Town  ol  Derma.  Calhoun       Wiles  Creek 
County 


Atxxil  2  SriC  'et?'  downstream  ol  State  Highyiray 
8 

'  AtxKii  2  .w::  feet  upstream  ol  State  Higtwyay  8.. 

Maps  available  for  inspection  at  the  Oty  Clerk  s  Office.  Oty  Mali   Mam  Street   Derma  Mississippi 

Send  comments  to  The  Honorable  Dock  H  Gabtjert,  Mayor  City  ol  Derma,  City  haii  Mar  Street  PO  Box  98,  Derma.  Mississippi  38839. 


None 
None 


•713 


•689 

•668 

•706 

•696 

•708 

•709 

•711 

•711 

•697 

•695 

•697 

•697 

♦707 

•707 

None 

•716 

•690 

•688 

•690 

•690 

•721 

•720 

•721 

•721 

•692 

•689 

•692 

•692 

•687 

•696 

•705 


Kansas 

Oty  ol  Parsons.  Latjette 
County 

(  ahAttp  r.Tf»fik 

•866 

*864 

Avenue 

AtKXJt  40C  feet  upstiearT'  ,:>*  ?1st  f^trael 

•887 

•685 

Little  Labette  Crs^k    

Atxxil     1,4S0    leet    downstTea-T-    :::,i    Misv,  .'.m 
Ka  sas  'exas  Hatiroac 

'866 

•864 

Just     oownstream     ;>t     M'ssoun-Kansas-Texas 

•867 

•865 

Railroad 

Just  iiDstres"!  c'  Mi-Jsoun-Kansas-Texas  Rail- 

•868 

•870 

road 

About  3,850  tee!  .jpstream  ol  32nd  Street....- 

•881 

•881 

•« 

•10 


•280 
•263 

•251 


•253 

•267 

•265 
•267 


•259 
•271 


New  Jersey 

Frankford.  township. 
Sussex  County 

Pauiins  Kill 

At  downstiearr  :.or»'yat<   i'mits 

Nona 

•488 

AI  aMMtMdiTMiely  I.ISO  iael  upMrMm  of  US 

rtorw 

•503 

Drv  Brook 

At  confiuence  w't*^  Pajtrr*^  Kil 

None 

•492 

20164 
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Proposed  Modified  Base  t'OO-YEAR^  Flood  Elevations— Continued 


Location 


#  Depth  in  teet  above 
I    grounc!  "Elevation  m  feet 
(NGVD) 


Existing 


Modified 


At   apcfoximatety   50   feet   upstream   of    U.S. 


None 


Ro»j!e  206  at  upstream  corporate  limits. 

At  aownstream  corporate  limits None 

At  ij  s  «0(jte  206 None 

Maps  avaiiapie  'or  inspection  at  the  ►'ari.to'-j  Mo.nic-ipas  3i,,iWi'-g.  ..  .5   3::>i.''e  2'¥    Ajqusta   New  Jersey 

Send  comments  to  ^>ie  Honoraoie  Dora'd  -aqqar-y   Mayor  it  -he  Township  o*  f-ark/rtn   S.^ssex  CotiPtv   PO   Box  179,  Augusta.  New  Jersey  0^822 


New  Jersey 


I  Lafayette,  townsrc 
Stissax  County 


•^'i>-.Jirs  ".il 


Sparta  Junction  Tributaiy.. 


Approximatety  5  750  feet  downstream  of  old 
railroad  grade 

ApproKimately  3  980  feet  upstream  of  eld  rail- 
road grade 

A;  cc^fiuence  with  Pauli'^s  Kill  

Acprosimaleiv  2.600  feet  upstream  of  old  rail- 
'oad  grade 

Ai  ,:or'fiuence  with  Pauiins  Kill 

Acpfoximatery  860  feet  of  Little  Road _ 

Maps  availaO'e  for  Tspectior  at  the  _ala'.'3f«  M.^^'cipai  Bijuirg,  F<ou!e  ' ':   .a'aytie   New  ^.ysey 

Send  commer-ts  to  Ths  nonoratjie  Pc^afd  Da.  es,  Vayor  of  ttw 


-■w^srit,      ■  nut,S% 


None 

None 

None 
None 

None 
None 


New  Jersey 


ip  Of  Lafayette,  Sussex  County,  P  0  Box  205.  Lafayette,  New  Jersey  078'i8 

None 


A!  (Vest  t^d  D'lve  . 


...1  Stillwater    'CM-nst'-j  -  3,,;r5  •  •■    -■ti>,i;p<;  «  !'  ..  i»fi 

Sussex  Coorry 

At  jps'ream  corporate  liTiits 
Maps  availacie  tor  mispection  at  the  Stiiiwaier  W,jr-».ic;a,  "  .w  -ia.;    ~;!ii'w,rittf  ■<oaa  St.iiwater  Sew  Jersey 

Serxl  cor^meots  'o  "he  MonoraDle  Charles  Gross   Ma,::;'  ;it  '-e  '  ,:!v*"<ir,r,  :'  Simwatef   S..sse»  .County   PO  Bc«  l    Middlevlle,  New  Jersey  0^955 

North  Carolina    !  U"incorporaieiJ  areati  ?' 

Swam  iC^ur^-f 


fione 


Maps  availacie  for  mspectior  ai  -he  Counry  Marager  s  ::>!<..;    Courty  ,:,.;>uri~<>use  arys<:in  Cihy   North  Carolina 

Send  comments  to  The  HoooraOie  .irca  CaDw  Coi^rr,  Ma-ag^ir   Swain  County,  P.O.  Drawer  A.  Bryson  City,  North  Carolina  28713 


arnessee . 


City  0*  rJ'i;acet'^tcr 
Carter  Z<3<^rty 


Wd:a  -ya  '^iver.. 
Gap  Creek 


At  mouth.. 


Buffalo  Creak . 


About  1.5'  miles  upstream  of  U  S   Rocte  19E 

At  confluence  of  Buffalo  CreeK 

AtxJut    1  'PiO   feet   upstream   of   ccfiuence  Of 

Davis  Branch 

At  mouth  

Just    downstream    of    East    Tennessee    and 

Western  North  Carolina  Railroad 

Just  upstieam  of  vVest  G  Street      

Aooul  I  6  -r.ies  at>ove  mouth 

A'  Tiou*h  

Just  jpstrea.-n  of  U  S   Route  3?i        , 

Just  3owns»'ea-Ti  of  M-,lliq,in  Higrway 


Maps  availatie  tor  rspect.on  a-  'he  Ci-<  "all  F'izabethton,  Tennessee, 

Send  comments  to  '^e  -crcat.e  -afj'd  L /-ge-'elt.  Mayor.  C'ly  of  Elaabethton,  P.O.  Box  604C   tnzaCethton,  Tennessee  37644-6040 


laiias 


Stream  201 . 


Stream  215.5.. 
Stream  2t7 


At  confluence  with  DucK  Creek 

AppfOximat.,''v  t  580  feet  upstream  of  Tacoma 
Drive 

At  confluence  with  Spring  C'eek 

At  upstream  corporate  limits     , 

At  confluence  with  Spring  Creek 

Approximately  200  feet  downstream  of  Camp- 
bell Road 


•1  508 

•1,580 
•1.460 
•1.524 

'1.461 
•1,474 

•1,480 

•1.557 
•1,460 

•1,468 
'1.480 


•443 

•494 

None 
l^one 
•550 

•552 


•509 


•645 

•847 


•503 

•560 
•568 

■511 


•451 

•459 


'  X  ',,^s*",.^,»>  -^  v«r 

About   0  6  mile  downstrsa.m  of  confluence  of 

WatKins  Branch 
About    0  3    mile    upstream    of    confluence    of 

Buck ner  Branch 
Just    downstream    of    confluence    of    Kirkland 

C'eek 
Just  downstream  of  U  S   Route  1 9   

None 

None 

None 

Nor>e 
None 
None 
None 
None 
None 
None 

None 
None 
None 
None 



•1712 

'1.717 

•i,"53 
'1  761 

Just  upstream  of  US.  Route  19 

At  confluence  of  Oconaluftee  River 

'1,767 

•1  798 

Oconaigtie^  '^ :vef 

.A;  moutti                                     

•1  798 

Just  downstream  of  Bryson  Dain 

■1  808 

Raven  Fork 

Just  upstream  of  Bryson  Dam    

About    '  0    mile    upstream    of    confluence   of 

Raven  Fork 
At  nnouth 

•  1 .839 
•2,056 

'2  021 

ADout  1  6  miles  upstream  of  rriouth    

•2  088 

Deep  Creek 

At  mouth 

•1  741 

Aoout    1  2    miles    upstream    of    Deep    Creek 

Church  Road 

•1.799 

■'  509 

•1,580 
•1  460 
•1  526 

•1.461 

•1,475 

•1  480 
•1  558 
•  1 .460 
•1  468 
•1.484 


•442 

•492 

•536 
'556 
•553 
•553 
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Proposed  Modified  Base  (1  00-Year)  Flood  Elevations— Continued 


T 


State 


;it>   town 'County 


Source  ot  !loc»3ing 


Location 


l|iDap(h  in  leet  above 

ground  'ElevalMXi  in  feel 

(NGVD) 


EidsbnQ 


Maps  availabte  for  inspection  at  the  City  Hall.  Garland  •<'t'tai 

Send  comments  to  The  Honorable  Ruth  Nk;holson.  Mayor  of  trie  Ofy  of  Garland.  Dallas  County,  P.O.  &:>»  4iv<^ 


vind.  Texas  7S04& 


Virginia.. 


Wise  County 
unincorporated  areas 


Maps  available  for  inspection  at  the  County  Admir>istralor  s  C;ttice  County  iCourthcwse  Wisr    Virqirna 

Send  comments  to  The  Honorat>le  William  P  Varson.  Wise  County  Admimstratof  <=  0  B:;x  ^  'C    Aif*   v.-ania  24293. 


Harold  T.  Duryee. 

Administrator.  Federal  Insurance 
Administration. 

Issued:  May  4.  1989. 
[FR  Doc.  89-11210  Filed  5-9-89;  8:45  amj 
BILUNG  code  «71fr-«3-M 


CaHahar  Creek       ,,_ _... 

Approximately  1.02  mii.  •-  j(  -cpam  of  conHu- 
eice  wrth  Powell  Riv*- 

•1,661 

•1*60 

Aporoximately  1.1   mik'^    ..       .im  of  conllu- 

•1.864 

•1«7 

erx^e  with  PoweM  Rrve- 

Cxjwnstream  s»de  of  State  Route  78  .. 

•1.734 
•1.623 

•1.733 
•1.624 

Looney  Greek 

Approximately   0  16   mile  upstream  of  conflu- 

ence <wth  Pioeon  C^eek 

Approximalety  0  9  mile  upstream  of  Soottiert) 

•1.629 

•1.630 

Swflctiyard  Rciao 

Pf>WPl     ^rvf>-           

Approximatt'v  i  9  niiie  downstream  of  Cade! 

Schoo:  BnOQK 

•1.459 

•1.460 

Approximatety    '  4    ''"'t"-   upstream  ol  Cadel 

•1.465 

•1.466 

ScrKioi  endcK' 

Appro xirna'f'iv  4  ''':   miles  upstream  of  Cadet 

None 

•1.497 

School  BridQii 

Apc'oximatpi,  0  75  mie  upstream  ol  Souftwm 

None 

•1.611 

Railway 

Sout^  F-o'V,  i=„;)wei;  H-ve: 

Approximate'v  j  9  rnile  upakMm  ol  do«»n- 
stroam  aotsMog  of  State  Route  Pi'' 

•1.494 

•1.495 

Apprrmmateiy  C  26  rrwle  dommstrw,'"    ■,•    »  wn- 

•1.S06 

'Msat 

sirearr-  crossmq  of  Southern  Rai'w   „ 

Butcher  Fnt  „... 

At  confluence  •"tn  South  Fc-'t'  '-  m>t  -»ver 

None 

•1.513 

Approximately     1  2    miles    upstroarr     ,3t    Stale 

Nona 

•1^64 

Rcijlp  6t-,,- 
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an  individual  with  a  history  of  alcohol 
or  drug  abuse  must  be  limited  in 
compliance  with  42  CFR  Part  2, 


2016 


RECORD  SOURCE  CATEGORIES: 

Information  m  this  system  of  n-'Ci^riis 
comps  from  thp  inriivuiiiM!  \n  whurr  :< 


The  action  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Ri  eulatorv  Flexibilifv  Art  f5  IJ.S.C.  BOl- 
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This   s«clK>n   o»   the   FEDERAL   REGiS"^ER 
contains  documents   other   than   rules   or 
proposed  rules  that  are  applicable  to   the 
publtc    Notices   of   heanngs   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,   filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions  are   examples 
of   documents   appeanng   in   this   sectior 


DEPARTMEhfT  OF  AGRICULTURE 

Offtc*  of  th«  Secretary 

Private  Act  of  1974;  System  of 
Records 

agency:  Office  of  t.he  Secretary,  USDA. 
ACTION:  .Notice  of  New  Privacy  Act 
system  of  records. 

SUMMARY:  Nonce  is  hereby  given  that 
USDA  proposes  to  create  a  new  Privacy 
Act  system  of  records.  USD.^/OFM-2, 
entitled  "Employee  Counseling  Services 
Program  Records,  USDA/OFM  ' 
Administrative  inspection  has  disclosed 
that  no  systems  notice  embracing  the 
currently  maintained  system  of  records 
necessary  to  administer  the  USDA 
Employee  Counseling  Services  Progrdm 
has  been  published.  This  announcemfint 
18  made  for  the  purpose  of  remedying 
this  inadvertent  omission. 
CFFECDVE  DATE;  This  notice  wili  be 
adopted  without  further  publication  m 
the  Federal  Re^ster  on  lune  26.  1989, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  the  contact  person  listed  below  on  or 
before  [une  9.  1989,  to  be  assured  of 
consideration, 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wilson,  Director,  Office  of 
Finance  and  Management 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act,  5  U,S  C,  552a.  USDA 
announces  a  svs'em  of  records 
maintained  b\  the  Office  of  Finance  and 
Manaaemeit  jOFMl  The  purpose  of  this 
notice  is  to  annou.Tce  the  existence  and 
character  of  this  system  of  records 
mjintained  by  the  OFVf  The  system. 
contains  data  on  individuals  who  have 
been  referred  to  or  have  referred 
themselves  to  the  Emplovee  Counsel. ng 
Services  Program  for  treatment  or 
evaluation  of  alcohol  or  drug 
Jf'pendency  or  persona!  or  emotional 
health  problems. 


This  program  has  been  established 
pursuant  to  Pub  L.  No,  99-570,  the 
Federal  Employee  Substance  Abuse 
Education  and  Treatment  Act  of  1986,  5 
U  SC,  7361  et seq..  and  Pub,  L.  No,  79- 
658,  Chapter  865,  entitled  r,overnment 
Employees — Health  Programs,  5  U  S,C, 
"901.  Federal  agencies  are  required  by 
P'.ib  L  No  99-570  and  5  CFR  Part  792  to 
develop  and  maintain  appropriate 
prevention,  treatment,  and  rehabilitation 
programs  and  services  for  Federal 
civilian  employees  with  alcohol  or  drug 
problems.  Pub.  L.  79-658  authorizes 
Federal  agencies  to  establish  health 
services  programs  to  promote  and 
maintain  the  physical  and  mental  fitness 
of  employees  of  the  Federal 
Government  The  USDA  Employee 
Counseling  Services  Program  has  been 
established  in  accordance  with  these 
laws  and  regulations. 

USOA/OFM-2 

SYSTEM  NAME: 

Employee  Counseling  Services 
Program  Records. 

SYSTEM  LOCATION: 

L  S,  Departrr.ent  of  .Agriculture,  Office 
of  Finance  and  Management,  Safety  and 
Health  Management  Division,  14th  and 
Independeni^e  .-Xvenue.  SW., 
Washington,  DC  20250.  and  USDA 
agencies. 

Note.  In  order  to  meet  the  statutory 
requirement  that  agencies  provide 
appropriate  prevention,  treatment,  and 
rehabilitaiton  programs  and  services  fur 
employees  with  alcohol  or  drug  problems, 
and  to  better  accommodate  establishment  of 
a  health  service  program  to  promote 
employees'  physical  and  mental  fitness,  it 
may  be  necessary  for  an  agency  to  negotiate 
for  use  of  the  counseling  staff  of  another 
Federal,  State,  or  local  government,  or  private 
sector  agency  or  institution.  This  system  also 
covers  records  on  USDA  employees  that  are 
maintained  by  another  Federal.  State,  or  local 
government,  or  private  sector  agency  or 
institution  under  such  a  negotiated 
ajjreement. 

CATEGORIES  Of  INPIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Current  and  former  USDA  employees 
and  Farm  Credit  System  Assistance 
Board  employees  who  have  been 
counseled  or  otherwise  treated 
regarding  alcohol  or  drug  abuse  or  for 
personal  or  emotional  health  problems. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include 
documentation  of  visits  to  employee 
counselors  (Federal,  State,  local 
government,  or  private)  and  the 
diagnosis,  recommended  treatment, 
results  of  treatment,  and  other  notes  or 
records  of  discussions  held  with  the 
employee  made  by  the  counselor. 
Additionally,  records  in  this  system  may 
include  documentation  of  treatment  by  a 
private  therapist  or  a  therapist  at  a 
Federal,  State,  local  government,  or 
private  institution, 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U,S.C,  7361  et  seq..  5  U,S.C.  7901. 
and  42  U,S,C,  290dd-3  and  290ee-3. 

PURPOSE: 

These  records  are  used  to  document 
the  nature  of  the  individuals  problem 
and  progress  made  and  to  record  an 
individual's  participation  in  the  results 
of  community  or  private  sector 
treatment  or  rehabilitation  programs. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

These  records  and  information  in 
these  records  may  be  disclosed: 

1.  To  the  Department  of  justice  or 
other  appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States,  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  USDA  (and,  with 
respect  to  Farm  Credit  System 
Assistance  Board  employees,  because  of 
activities  of  the  Farm  Credit  System 
Assistance  Board)  in  conneciton  with 
the  individual. 

2.  To  qualified  personnel  for  the 
purpose  of  conducting  scientific 
research,  management  audits  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  or  otherwise  disclose  patient 
indentities  in  any  manner  (when  such 
records  are  provided  to  qualified 
researchers  employed  by  USDA,  all 
patient  identifying  information  shall  be 
removed).  Note:  Disclosure  of  these 
records  beyond  officials  of  USDA  or  the 
Farm  Credit  Assistance  Board  having  a 
bona  fide  need  for  them  or  to  the  person 
to  whom  they  pertain,  is  rarely  made  as 
disclosures  of  information  pertaining  to 


an  individual  with  a  history  of  alcohol 
or  drug  abuse  must  be  limited  in 
compliance  with  42  CFR  Part  2, 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records.  Records 
pertaining  to  the  physical  and  mental 
fitness  of  employees  are,  as  a  matter  of 
policy,  afforded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing  and  disposing  of 
Records  in  the  System: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABIUTY: 

These  records  are  retrieved  by  the 
name  of  the  individual  subjects  of  the 
records. 

RETENTION  AND  DISPOSAL: 

Employee  records  are  maintained  for 
3  to  5  years  after  the  employee's  last 
contact  with  USDA's  Employee 
Counseling  Services  Program  or,  if  the 
employee  leaves  the  agency,  until  the 
Employee  Counseling  Services  Program 
Annual  Report  for  the  fiscal  year  in 
which  separation  occurred  is  prepared. 
Records  are  destroyed  by  shredding  or 
burning. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  file  cabinets  labeled  confidential 
with  access  strictly  limited  to  employees 
directly  involved  in  USDA  alcohol  and 
drug  abuse  prevention  function  (as  the 
term  is  defined  in  42  CFR  Part  2)  and  the 
Employee  Counseling  Services  Program. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief  Safety  and  Health  Management 
Division,  Office  of  Finance  and 
Management,  14th  and  Independence 
Avenue,  SW„  Washington,  DC  20250, 

NOTIFICATION  PROCEDURE: 

USDA  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  USDA  Employee  Counseling 
Services  Program  Manager,  or  their 
Agency  Counseling  Services  Program 
Coordinator  who  arranged  for 
counseling  or  treatment.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified; 

a.  Name, 

b.  Date  of  Birth, 

c.  USDA  ii^tjncy  for  whom  employed. 
An  individual  must  also  follow  the 

Privacy  Act  regulations  regarding 
verification  of  identify  and  access  to 
records  (7  CFR  1.112  and  1.113). 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  a 
supervisor,  the  Employee  Counseling 
Services  Program  Staff  member  who 
records  the  counseling  session,  and 
therapists  or  institutions  providing 
treatment, 

PROVISIONS  FROM  WHICH  THE  SYSTEM  HAS 
BEEN  EXEMPTED. 

None. 

Signed  St  Washington,  DC,  on  May  4. 1989. 
Clayton  Yeutter, 

Secretary  of  Agriculture. 
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Food  and  Nutrition  Service 

Commodity  Supplemental  Food 
Program;  Elderly  Poverty  Income 
Guidelines 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice, 

SUMMARY:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
elderly  persons  applying  to  participate 
in  the  Commodity  Supplemental  Food 
Program  (CSFP),  These  poverty  income 
guidelines  are  to  be  used  in  conjunction 
with  the  CSFP  Regulations,  7  CFR  Part 
247, 

EFFECTIVE  DATE:  )uly  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  De\  elopment  Branch, 
Supplemental  Food  Programs  Division, 
FNS,  USDA,  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302,  (703)  756- 
.3:"30, 

SUPPLEMENTARY  INFORMATION:  This 

fiTxil  action  has  been  reviewed  under 
Kxccutive  Order  12291  and  has  been 
determined  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
notice  will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
action  will  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industries;  Federal,  State,  or 
local  government  agencies;  or 
geographic  regions.  Further,  this  action 
will  not  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productively,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


BEST  COPY  AVAILABLE 


The  action  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  determined  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.565  and  is 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112). 

On  December  23, 1985  the  President 
signed  the  Food  Security  Act  of  1985 
(Pub.  L  99-198).  This  legislation  amends 
section  5  of  the  Agriculture  and 
Consumer  Protection  Act  of  1973  |7 
U.S.C.  612c  note)  to  require  that  the 
Department  estabish  procedures 
allowing  agencies  administering  the 
CSFP  to  serve  elderly  persons  if  such 
service  can  be  provided  without 
reducing  service  levels  for  women, 
infants,  and  children.  The  law  also 
mandates  establishment  of  eligibility 
requirements  for  elderly  participation. 
Prior  to  enactment  of  Pub.  L  99-198, 
elderly  participation  was  restricted  by 
law  to  three  designated  pilot  projects 
which  served  the  elderly  in  accordance 
with  agreements  with  the  Department. 

In  order  to  implement  the  CSFP 
mandates  of  Pub.  L  99-198,  the 
Department  published  interim  rules  on 
September  17. 1986  at  51  FR  32895  and  a 
final  rule  on  February  18, 1988  at  53  FR 
4831.  These  regulations  defined  "elderly 
persons"  as  those  who  are  60  years  of 
age  or  older.  The  final  rule  further 
stipulated  that  elderly  persons  certified 
on  or  after  September  17, 1986  must 
have  "household  income  at  or  below  130 
percent  of  the  Federal  Poverty  Income 
Guidelines  published  annually  by  the 
Department  of  Health  and  Human 
Services"  (7  CFR  247.7(a)(3)). 

These  poverty  income  guidelines  are 
revised  annually  to  reflect  changes  in 
the  Consumer  Ptice  Index.  The  revision 
for  1989  was  published  by  the 
Department  of  Health  and  Human 
Services  at  54  FR  7097  on  February  16. 
1989.  At  this  time  the  Department  is 
publishing  the  income  limit  of  130 
percent  of  the  poverty  income  guidelines 
by  household  size  to  be  used  for  eldery 
certification  in  the  CSFP  for  the  period 
July  1, 1989  through  June  30. 1990. 
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The  poverty  income  guidelines  were 
multiplied  by  1.30  and  the  results 
rounded  up  to  the  next  whole  dollar. 
The  P.rst  table  in  this  notice  comtams 
the  income  limits  by  household  size  far 
the  4a  contiguous  Slate,  the  District  of 
Columbia,  and  all  the  Territories 
including  Guam.  Because  the  poverty 
income  guidelines  for  Alaska  and 
Hawaii  are  higher  than  for  the  4a 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  State 


agencies. 

Effective  July  i  , 

1989-JUNE30.  1990 

Annual  FVS 

poyerty 

mcofne 

Far-'iy  sue 

guidelines  tof 

•M«rty  r\ 
CSfP  (130% 

o<  PIG) 

*8  States.  Ostrcl  o«  CoiumOia, 
Pvierto  Rico  •/wqtr  islands,  and 
Tarmonss.  »xlu<*ng  Quant 

1 

2 

3 

4 

5 

6 

7 

8 _. 

For  eac^  addttional  larmfy  rnembm 
add  Aiatka: 

1  

2 


3 

4 

5 

6 

y  ____________________ 

^or  aac^  additionel  famriy 
add  Hawar 


2  

4 

5 

8 

7    

8  ,.,  „.. 

For  aacn  addrtxxial  tafnly  merntMr 

add 


77"'4 
10,426 
13.078 

18  382 

21,034 
23.666 
26,338 

2.652 

9.724 

13.339 

16,3S4 

19  669 
22.984 
26.299 
29,614 
32  929 

3,3'5 
8,931 

11,986 
15,041 
18,096 
21,151 
24.206 
2^  261 
3C3'6 

3,065 


.^uthority;  Section  1t62,  Pub  L.  99-198.  99 
Stat.  1590  (7  U,S,C,  812c  note]. 

G.  Sco<t  Dunn. 

Acting  Administrator  | 

May  3.  1989 

[FR  Doc.  89-11188  Filed  5-9-89;  8:45  amj 
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Special  SupplamentaJ  Food  Program 
for  Women,  Infants  and  CtiUdren; 
Poverty  Income  Guidelines 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 


action:  Notice 


summary:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
he  used  by  State  agencies  in 
determining  the  inrome  ehgibility  of 
persons  applyin,g  to  participate  in  the 
special  Supplementdl  Food  Program  for 
VVumen.  Infants  and  Children  (WIC 
Program),  These  poverty  income 
guidelines  are  to  be  used  in  conjunction 
with  the  WIC  Regulations,  7  CFR  Part 
246. 

EFFECTIVE  DATE:  July  1,  1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman.  Bra.nch  Chief.  Policy 
and  Program  Develripment  Branch, 
SupDiementai  Fot-d  Prngrams  Division, 
FNS,  USDA.  3101  Pa-k  Center  Drive, 
Alexandria,  Virginia  22,302.  COS)  756- 
3  "30. 

SUPPLEMENTARY  INFORMATION:  The  final 
action  has  been  reviewed  under 
E.xecutive  Order  12291  and  has  been 
dptermined  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
notice  will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
action  will  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industnes;  Federal,  State,  or 
local  government  agencies:  or 
af'oijraphic  regions.  Further,  this  action 
w;l;  n^t  have  a  significant  adverse  effect 
on  C(;mpeti!ion.  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  darnestic  or  export 
markets 

The  action  has  been  reviewed  in 
3' cordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  determined  that  the  action 
will  not  have  a  significant  economic 
.nipact  on  a  substantial  number  of  small 
entities.  This  notice  does  not  contain 
reporting  or  recordkeeping  requirements 
subiect  to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U  S.C.  350"), 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No,  10,55"  and  is 
subject  to  the  provisions  of  ELxecutive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  [7  CFR  Part 
3015,  Subpart  V.  48  FR  29112), 

Section  17  of  the  Child  Nutrition  Act 
of  1966  (42  use,  I'ae)  requires  the 
Secretary'  to  establish  income  criteria  to 
be  used  wi'h  nutritional  risk  criteria  in 


detennining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
eligible  for  the  WIC  Program  only  if  they 
are  members  of  families  that  satisfy  the 
income  standard  prescribed  for  reduced- 
price  school  meals  under  section  9  of  the 
.National  School  Lunch  Act  (42  U.S.C. 
1758),  Under  section  9,  the  income  limit 
for  reduced-price  school  meals  is  185 
percent  of  the  Federal  poverty  income 
guidelines,  as  adjusted. 

Section  9  also  requires  that  these 
guidelines  be  revised  annually  to  renect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1989  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  in  the 
Federal  Register  for  February  16, 1989  at 
54  FR  7097.  The  guidelines  published  by 
DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

The  Department  published  final  WIC 
regulations  on  February  13. 1985.  at  50 
FR  6108,  Section  246.7(c)(1)  specifies 
that  State  agencies  may  prescribe 
income  guidelines  either  equaling  the 
income  guidelines  established  under 
section  9  of  the  National  School  Lunch 
Act  for  reduced-price  school  meals  or 
identical  to  State  or  local  guidelines  for 
free  or  reduced-price  health  care. 
However,  in  conforming  WIC  income 
guidelines  to  State  or  local  health  care 
guidelines,  the  State  cannot  establish 
WIC  guidelines  which  exceed  the 
guidelines  established  under  section  9  of 
the  National  School  Lunch  Act  for 
reduced-price  school  meals,  or  which 
are  less  than  100  percent  of  the  Federal 
poverty  income  guidelines. 

Consistent  with  the  method  used  to 
compute  eligibility  guidelines  for 
reduced-price  meals  under  the  National 
School  Lunch  Program,  the  poverty 
income  guidelines  were  multiplied  by 
1.85  and  the  results  rounded  upward  to 
the  next  whole  dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  poverty  income  limits  by 
household  size  for  the  period  July  1, 1989 
through  )une  30, 1990.  The  first  table  of 
this  notice  contains  the  income  limits  by 
household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam,  Because  the 
poverty  income  guidelines  for  Alaska 
and  Hawaii  are  higher  than  for  the  48 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  Slate 
agencies. 


Effective  July  1,  1989-June  30.  1990 
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48  Stales.  Disfnct 
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Authorit>':  (42  U.S.C.  1786). 
G.  Scott  Dunn. 

Acting  A  drmnistrator 
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5.980 
8.020 
10.060 
12,100 
14,140 
16,180 
18.220 
20,260 


2,040 

7.480 
10,030 
12.580 
15.130 
17.680 
20,230 
22,780 
25.330 


2,550 

6,870 
e.220 

11.570 
13,920 
16.270 
18,620 
20,970 
23.320 


2.350 


11,063 
14.837 
18,611 
22,385 
26,159 
29,933 
33,707 
37,481 


13.838 
18,556 
23,273 
27,991 
32,708 
37,426 
42,143 
46.861 


4.718 

12,710 
17,057 
21,405 
25.752 
30,100 
34,447 
38,795 
43,142 


4,348 


Food  Safety  and  Inspection  Service 

[Docket  No.  8»-017Nj 

SLD  Policy  Memoranda;  SemJ-Annual 
Usting 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 


summary:  This  document  lists  and 
makes  available  to  the  public 
memoranda  issued  by  the  Standards 
and  Labeling  Division  (SLD],  Technical 
Services,  Food  Safety  and  Inspection 
Service  (FSISl,  which  contain  significant 
new  applications  or  interpretations  of 
the  Federal  Meat  Inspection  Act.  the 
Poultry  Products  Inspection  Act,  the 
regulations  promulgated  thereunder,  or 
departmental  policy  concerning  label, ng 
FOR  FURTHER  INFORMATION  CONTACr. 
Ashland  L,  demons.  Director, 
Standards  and  Labeling  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service.  U.S,  Department  of 
Agriculture.  Washington,  DC  20250. 
(202)  447-6042. 

SUPf>L£MENTARV  INFORMATION:  FSIS 
conducts  a  prior  approval  program  for 
labels  or  other  labeling  ('.pecified  in  9 
CFR  317.4,  317.5,  381.132  and  381.134)  to 
be  used  on  federally  inspected  meat  and 


poultry  products.  Pursuant  to  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601  et  seq.)  and  the  Poultry  ProducU 
Inspection  Act  (21  U.S.C.  451  et  seq.), 
and  the  regulations  promulgated 
thereunder,  meat  and  poultry  products 
which  do  not  bear  approved  labels  may 
not  be  distributed  in  commerce. 

FSIS's  prior  label  approval  program  is 
conducted  by  label  review  experts 
within  SLD.  A  variety  of  factors,  such  as 
continuing  technological  innovations  in 
food  processing  and  expanded  public 
concern  regarding  the  presence  of 
various  substances  in  foods,  has 
generated  a  series  of  increasingly 
complex  issues  which  SLD  must  resolve 
as  part  of  the  prior  lable  approval 
process.  In  interpreting  the  Acts  or 
regulations  to  resolve  these  issues,  SLD 
may  modify  its  policies  on  labeling  or 
develop  new  ones. 

Significant  or  novel  interpretations  or 
determinations  made  by  SLD  are  issued 
in  writing  in  memorandum  form.  This 
docimient  lists  those  SLD  policy 
memoranda  issued  from  October  1, 198a 
through  April  1. 1989. 

Persons  interested  in  obtaining  copies 
of  any  of  the  following  SLD  policy 
memoranda,  or  in  being  included  on  a 
list  for  automatic  distribution  of  future 
SLD  policy  memoranda,  may  write  to: 
Printing  and  Distribution  Section. 
Paperworii  Management  Branch. 
Administrative  Services  Division,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 


Title  and  date 


Issue 


Relerence 


Use  of  the  term   "Fresfi  *   or.   Meat  and 
Poultry  Products,  January  i  v  1 36S 


Use   of   me   Terms 
Than,"  October  31 


'Eiftra 
1988 


a'lO     M;-)'e 


Under  mat  conditions  may  trie  term 
■tresiT  be  used  on  ■pprovec  irt;,«-.-.,., 
of  meai  and  pouttiy  products? 
UTdef  whsf  condMoni  may  the  terms 
ertra  o-  more  than"  be  dsdarsd  tor 
componerts  o>  rr>eai  ana  poultry  prod- 
ucts on  apQioveo  labeling  leg,.  "extra 
tomatoes,  e';',5  loppmg,"  "more 
[meat)  ttian  "> 


Supersedes  Pofecy  Memo  0228. 


NA 


The  SLD  policies  specified  in  these 
memoranda  will  be  uniformly  applied  to 
all  relevant  applications  unless  modified 
by  future  memoranda  or  more  formal 
Agency  action.  Applicants  retain  all 
rights  of  appeal  regarding  decisions 
based  upon  these  memoranda, 


Done  dt  Washington,  DC.  on  May  4, 1989. 
Ashland  L  Clemens. 

Director.  Standards  and  Labeling  Division, 
Tpch meal  Services,  Food  Safety  and 

Inspection  Ser\-ice. 

|FR  Doc.  89-11206  Filed  5-S-e9.  8:45  amj 
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CCMMISStON  ON  CIVIL  RIGHTS 

California  Advisory  Commitlee, 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  CiviJ  Rights, 
that  a  meeting  of  the  California 
Advisory  Committee  to  the  Commission 
will  convene  at  6:30  p.m.  and  adjourn  at 
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9:30  p.m.,  on  Wednesday,  May  17,  1989. 
at  the  Marriott  Hotel,  2025  East  •D" 
Street,  Ontario.  California  91764.  The 


North  Carolina  Advisory  Committee^ 
Public  Meeting 


will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 

.«hniilfl  rnntari  thp  Rooinnnl  nii/ioinn 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesda\.  .May   in,   litm  /  Notices 


Fisheries  needs  lo  decide  wht'ther  the 
use  of  marine  mammals  in  these  or  r)th('r 


Ddtc  Mdv  2.  I'taa. 

Nancy  Foster, 


proposal  in  the  Federal  Resister  along 
with  the  reasons  it  will  provide 
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9:30  p.m..  on  Wednesday,  May  17,  1989. 
at  the  Marriott  Hotel,  2025  East  •D" 
Street,  Ontario.  California  91784.  The 
purpose  of  the  meeting  is  to  discuss  the 
committee's  project  on  higher  education. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Deborah  Hesse 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  njJes 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  2a,  1989. 
Melvin  L  |enkins. 
AclJng  Staff  Director 
\FR  Doc.  89-11184  Filed  5-fl-89:  8:4S  am] 
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Nebraska  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  5:00 
p.m.,  on  Wednesday.  May  24, 1989.  at 
the  Hilton  Hotel.  141  North  9th  Street. 
Lincoln.  Nebraska.  The  purpose  of  the 
meeting  is  to  receive  infonnation  on  the 
nature  and  extent  of  bigotry-related 
crime  and  harassment  on  selected 
college  campuses  in  Nebraska. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gary  Hill,  or 
Ascension  Hernandez.  Civil  Rights 
Analyst  of  the  Central  Regional  Division 
(816)  428-5253,  (TDD  816/426-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  28.  1989 
.Melvin  L  Jenkins. 

Acting  Sta^  Director  ' 

|FR  Doc.  89-1 1 185  Filed  5-9-89:  8:45  am] 
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North  Carolina  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  North  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  10:30  a.m.  and  adjourn 
at  5  00  p.m,,  on  Wednesday,  May  24, 
1989,  at  the  North  Raleigh  Hilton  Hotel, 
Raleigh.  North  Carolina  27609.  The 
Committee  will  conduct  a  forum  on  the 
implications  of  ability  group  tracking  for 
equal  educational  opportunity  in  the 
State.  Invited  speakers  include  Mr. 
George  .\  Kahdy,  Governor's  Education 
Advisor  Mr  William  Newkirk,  Director 
of  the  North  Carolina  Department  of 
Public  Instruction.  Division  of 
Desegregation  Assistance, 
representatives  of  county  school 
districts,  and  the  U.S.  Department  of 
Education.  Office  for  Civil  Rights. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  David  B. 
Broyles  or  )ohn  I.  Binkley.  Director. 
Eastern  Regional  Division  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtcin.  DC.  April  za.  1989. 
Melvia  L  leokint. 
Acting  Staff  Director 
IFR  Doc  89-11186  Filed  5-9-fl9;  8.45  am] 
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Texas  Advisory  Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Texas  Advisory'  Committee  to 
the  Commission  will  convene  at  10  a.m. 
and  adjoum  at  530  p.m.  on  May  20, 
1989.  at  the  Clanon  Hotel.  1241  West 
Mockingbird,  Dallas,  Texas  75247.  The 
purpose  of  the  meeting  is  to  collect 
information  on  early  childhood 
education  issues  in  Texas  which  impact 
on  civil  rights. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson 
Adolfo  Canales  or  Philip  Montez, 
Director  of  the  Western  Regional 
Division  (213)  894-3437  (TDD  213/894- 
0508).  Hearing  impaired  persons  who 


will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  April  2a  1989, 
Melvin  L.  fenidns. 
Acting  Staff  Director. 
[FR  Doc.  89-11187  Filed  S-^-«9-,8;45am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SwinvWIth-the-Oolphin  Programs 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
request  for  comments. 

summary:  The  National  Marine 
Fisheries  Service  (NOAA  Fisheries) 
intends  to  prepare  a  programmatic 
environmental  impact  statement  (EIS), 
according  to  the  National  Environmental 
Policy  Act  (NEPA),  on  the  use  of  marine 
mammals  in  swim-with-the-dolphin 
programs.  These  programs  allow  a 
member  of  the  public,  including  any 
general  visitor  or  customer,  to  enter  the 
water  with  a  marine  mammal  for 
recreational  swimming,  snorkeling  or 
scuba  diving  activities.  Provisional 
authority  to  conduct  these  programs  on 
an  experimental  basis  expires  on 
December  31. 1989.  NOAA  Fisheries  is 
considering  the  environmental 
consequences  of  swim-with-the-dolphin 
programs  and  requests  comments  on  the 
scope  of  significant  issues  to  be 
included  in  a  draft  EIS. 

DATES:  Comments  are  requested  by  June 
15,  1989. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Nancy  Foster,  Director, 
Office  of  Protected  Resources  and 
Habitat  Programs  (F/PR),  NOAA 
Fisheries,  1335  East-West  Hwy.,  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT. 

Georgia  Cranmore,  301-427-22B9. 
SUPPLEMENTARY  INFORMATION:  Four 
marine  mammal  permit  holders  are 
authorized  to  use  marine  mammals  in 
swim-with-the-dolphin  programs  on  an 
experimental  and  provisional  basis  unt  1 
December  31, 1989.  An  application  for  a 
fifth  facility  is  under  review.  NOAA 


Fisheries  needs  to  decide  whether  the 
use  of  marine  mammals  in  th«!se  or  otht^r 
programs  should  be  allowed,  whether 
additional  takings  for  use  in  such 
programs  should  be  authonzfid.  and.  if 
authorized,  what  permit  conditions  may 
be  appropriate.  Strong  public  views 
have  been  expressed  on  swim-with-thf 
dolphin  programs  and  questions  have 
l>een  raised  on  their  educational  value 
in  the  ethics  of  removals  of  dolphins 
from  the  wild  for  this  purpose,  an.l  on 
the  safety  of  dolphins  and  humans. 
Alternatively,  many  individuals  cIa..Ti 
benefits  to  dolphin  conservafio.i.  and 
human  understanding  of  marine 
mammals,  by  these  types  of  encounten 
with  captive  animals. 

Animals  used  in  swim-with-the- 
dolphin  programs  are  taken  from 
Atlantic  bottienose  dolphin  {Tursii'ps 
t'uncctus]  populations  in  the  U.S.  Gulf 
of  Mexico  under  public  display  permits 
issued  under  the  authority  of  sections 
104  and  112  of  the  Marine  Mammal 
Protection  Act  (MMPA).  16  U.S.C,  1361 
('/  .Sf'g.  .NOAA  Fisheries  will  examine 
whether  proper  authority  exists  for 
allowing  marine  mammals  to  be  used  m 
these  programs  and  will  determine 
whether  they  constitute  public  display 
under  the  MMPA.  We  will  consider  the 
cumulative  effects  of  possible  increascii 
demand  for  dolphins  for  aquaria,  zoos, 
amusement  parks,  and  hotel/resort 
facilities.  Health  and  safety  issues, 
including  possible  disease  transmission 
will  also  be  addressed. 

NO.^A  Fisheries  invites  mlerc-tPil 
[•arties  to  participate  in  determir  .ng  the 
scope  of  significant  issues  to  be 
addressed  in  the  EIS.  In  addition  to  this 
early  scoping  process,  NO.'\A  Fisherie> 
will  solicit  public  comments  on  a  draft 
EIS  and  conduct  public  hearings.  A 
tentati\e  schedule  for  this  ,NEPA 
proces.^  is  as  follows: 

June  15. 1989 — Comments  received  on 

scope  of  the  issues. 
August  16,  1989— Publication  of  the  draft 

EIS. 
September-October,  1989 — Puhlir 

hearings  on  the  draft  EIS. 
November  1. 1989 — Comment  period 

ends  on  draft  EIS. 
December  1. 1989 — Publication  of  the 

final  EIS  and  final  decision  on  the 

future  of  the  programs. 
December  31. 1989 — Imp'ementation  of 

the  final  decision. 

Concurrent  with  this  NEPA  review, 
NO.\A  Fisheries  is  conducting  a  broad,  r 
review  of  all  programs  and  policies 
involved  in  the  issuance  of  public 
display  and  scientific  research  permits 
fir  marine  mammals  (See  54  FR  1.3(199, 
March  30,  1989).  A  discussion  p.ipor  on 
the  permit  review  is  available  by  writing 
to  the  address  listed  above. 


Date  May  3  1989. 
Nancy  Foster, 

Diredor.  Offjce  of  Protected  Resources  and 
Programs.  National  Marine  Fisheries  Senice. 
\VK  Doc.  89-11123  Filed  5-9-«9:  8:45  ami 
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Taking  of  Marine  Mammals  Incidental 
to  Commefctal  Fishing  Operations 

ACENCV:  N,itional  Murine  Fisheries 
Service  (NMFSj,  NOAA.  Commerce. 
ACTION:  Notice  of  proposed 
determination  to  at:c*'pt  an  alternative 
international  obser\er  program. 


SUMMARY:  The  Assistant  Administrator 
fur  Fi.sherics,  NMFS,  proposes  to  find 
that  the  i.nternational  observer  program 
administered  by  the  InferAmerican 
Tropical  Tuna  Commission  (lATTC)  on 
behalf  of  Ecuador,  Mexico.  Panama. 
Vanuatu.  Venezuela,  and  any 
.subsequent  har\esting  nation  for  which 
the  Assistant  Administrator  makes  a 
positive  finding,  is  acceptable  at  a  level 
of  observer  coverage  for  each  nation  of 
approximately  33  percent  as  it  will 
provide  sufficiently  reliable 
documentarj'  evidence  of  the  average 
rate  of  incidental  taking  by  the 
participating  harvesting  nations.  This 
findi.'-?  will  apply  to  the  calendar  year 
1989. 

DATES:  The  Snding  is  effective  July  10. 

1989 

FOR  FURTHER  INFORUATICN  CONTACr  E. 
Charles  FuUerton.  Regional  Director. 
Southwest  Region.  NMFS  (213-514- 
6196). 

SUPPLEMENTARY  INFORMATION:  In  the 

1988  rt'riuthonzation  of  the  Marine 
Mammal  Pn^t-u  *,or.  Act  (MMPA).  the 
U.S  Congre;-;s  a.T.ended  the  Act  to  add 
new  import  requirements  for  nations 
exporting  yellowfin  tuna  to  the  United 
States  that  were  caught  with  purse  se-ne 
nets  in  the  eastern  tropical  Pacific 
Ocean  (ETP).  Among  other  things. 
Congress  required  that  the  average  rate 
of  incidental  faking  of  marine  mammals 
by  vess^^ls  of  harvesting  nations  be  no 
more  than  2  0  times  thnt  of  U.S.  vessels 
during  the  same  penod  by  the  end  of  the 

1989  season  and  no  more  than  1.25  times 
during  subsequent  seasons.  Congress 
further  required  that  the  rate  of 
incidental  taking  m  19(19  and  subsequent 
years  be  monitored  by  the  dolphin 
observer  program  of  the  lATTC  or  an 
equivalent  international  program  in 
which  the  United  States  participates  and 
that  the  program  be  based  upon 
observer  coverage  equal  to  that 
achieved  by  the  United  States  during  the 
same  period.  Congress,  however, 
provided  that  the  Secretary  may 
approve  an  alternate  observer  program 
60  days  after  publishing  the  alternate 


proposal  in  the  Federal  Register  along 
with  the  reasons  it  will  provide 
sufTicienlly  reliable  documentary 
evidence  of  the  average  rate  of 
incidental  taking  of  marine  mammals  by 
py^fi  harvesting  nation. 

Uomrstic  Observer  Program 

Until  1986.  the  N\!FS  placed 
observers  on  about  40  percent  of  all  U.S. 
tuna  purse  seine  vessels  fishing  in  the 
ETP.  In  1986  the  NMFS  initiated  50 
percent  observer  coverage  and  in  19B7 
extended  it  to  100  percent  in  an  effort  to 
validate  the  accuracy  of  the  data 
collected  for  estimating  marine  mammal 
mortality.  Observer  coverage  was 
reduced  to  50  percent  at  the  beginning  of 
1986  and  was  maintained  at  this  level 
throughout  the  year. 

Congress,  in  the  1968  amendments  to 
the  MMPA.  required  100  percent 
observer  coverage  during  1989  and 
subsequent  fishing  seasons,  "unless  for 
reasons  beyond  the  control  of  the 
Secretary  |of  Commerce),  an  observer  is 
not  available  for  such  purpose."  The 
NMFS  implemented  a  100  percent 
observer  program  begirming  with  the 
1989  season. 

Annual  quotas  have  been  imposed 
since  1976  on  the  number  of  marine 
mammals  that  can  be  taken  incidental  to 
fishing  for  yellowfin  tuna  by  the  U.S. 
purse  seine  fishermen.  The  placement  of 
observers  aboard  tuna  vessels  is 
mandatory  and  is  carried  out  under  a 
schedule  established  at  the  beginning  of 
each  fishing  season.  Obser\'ers  assigned 
to  the  domestic  tuna-dolphin  program 
monitor  the  incidental  mortality  of 
thirteen  dolphin  species /stocks  during 
tuna  purse  serne  fishing  and  record  data 
on  fishing  practices  that  are  later 
reviewed  by  enforcement  o^icers  to 
determine  compliance  to  procedural 
regulations.  The  incidental  mortalities 
are  transmitted  weekly  by  the  observers 
to  the  NMFS  field  office  in  San  Diego. 
California,  where  estimates  of  the 
cumulative  mortalities  by  species/stock 
and  the  aggregate  total  are  computed. 
When  an  individual  species/slock  or  the 
aggregate  quota  is  reached,  further 
fishing  on  tuna  associated  with  dolphin 
is  prohibited  for  the  individual  species/ 
stock  affected  or  for  all  dolphins  if  the 
aggregate  quota  is  exceeded. 

International  Observ  er  Program 

The  LATTC  has  administered  the 
international  tuna-dolphin  observer 
program  since  it  began  in  1979. 
Participation  is  voluntary  and  is  open  to 
all  nations  taking  dolphin  incidental  to 
the  yellowfin  tuna  fishery.  In  1988,  the 
fleets  of  eight  nations  (i.e.  Ecuador.  El 
Salvador,  Mexico.  Panama.  Spain. 
United  States.  Vanuatu,  and  Venezuela) 
having  vessels  equal  to  or  greater  than 
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400  Ions  carrying  capacity  and  purse 
seining  for  yellowfin  tuna  in  the  ETP 
participated  in  the  program  (Table  1).  A 
Korean  flag  vessel  made  its  first  trip  lato 
in  1988  and  was  not  sampled 

Table  i —Number  of  Tuna  Purse 
Seine  Vessels  (Capacity  y400  Tons) 
Operating  in  the  ETP  by  Nation, 
1986-1988  (Source:  NMFS) 


Table  i  —Number  of  Tuna  Purse 
Seine  Vessels  (Capacity^400  Tons) 
Operating  in  the  ETP  by  Nation, 
1986-1988  (Source  NMFS)— Contin- 
ued 


Flag 


Mexico 

United  Slates 

Venezuela 
Subtotal 
Pefcent    . 

Ecuackx  


Number  of  vessels,  by 


1966 


1967 


41 

SO 

34 

34 

15 

25 

90 

109 

89.1 

87  9 

4 

4 

48 
34 

22 

104 
87  4 
4 


nv 

NuiTtber  of  vessels,  by 
year 

1966 

1967    i    1988 

Panama 

Spain 

Vanuatu   _ „. 

Suciotal 

Pefcent       _.. 

Total  V  assets 

3 

1 

3 
11 
10.9 
101 

5 

1 

5 

15 
121 
124 

S 

1 

5 
15 
126 
119 

Ibe  United  States  participates  in  the 
l.'XTTC's  international  program  by 
allowing  the  lATTC  to  share  the  total 


assigned  U.S.  trips  each  year  equally 
with  the  NMFS  domestic  observer 
program. 

There  are  no  annual  dolphin  mortality 
quotas  assigned  to  the  international 
fleet.  The  primary  duties  of  observers  in 
the  international  program  are  to  monitor 
and  record  the  number  of  dolphin  deaths 
by  species/stock  during  each  trip.  These 
data  are  used  by  the  lATTC  to  estimate 
the  total  dolphin  mortality  for  the  major 
species/stocks  for  the  entire 
international  fleet  on  an  annual  basis. 

The  lATTC  attempts  to  place  an 
observer  on  every  third  trip  for  every 
departing  vessel  from  participating 
nations.  The  lATTC's  goal  is  to  achieve 
33  percent  observer  coverage  for  non 
U.S.  vessels  (Table  2). 


Table  2  —Number  of  Sampled  Trips  and  Sampuvg  Coverage  of  US  and  Non-U. S.  Class-6  Vessels  (Capacity  >400  Tons), 

1979-1988 


"•0 

Number  of  sampled  trips,  by  year 

1979 

1980 

1981 

1982 

1983 

1984     1985 

1986 

1987 

1988 

Cayman  Islands _..„__„. . .... „. ._.....™. .._ 

Cjiniirtii                 ,,              

2 
2 

1 

1 

4 

10 
4.4 

82 

37 
119 
37  0 
23.4 

4 

1 
2 

2 

9 

3.7 

48 

60 
108 
328 
20.5 

1 

3 

1 

5 

2.2 

39 

61 

100 

366 

21.2 

1 

5 

2 
8 

5.3 

39 

1 

1 

2 

4 
2.7 

in 

1 

1 

3 

5 

2.3 

11 

1 

2 

4 

4 
1 
2 
6 
20 
7.3 

24 
31 
55 

37.2 
17.8 

1 

1 
2 

42 

6 
1 
6 

15 

73 

24.0 

•44 

27 

71 

53.8 

33.0 

1 

1 

2 

2 

51 

2 

2 

10 

17 

87 

24.4 

80 

46 

126 

863 

424 

1 

Costa  Hica , ,.. 

Ecuador _ , 

11 

El  SaNador  ,,,  

Mexico _ _ „.. 

1 
83 

n«*  ZeaiafXJ .    „ 

Nicaragua ._ „„„ 

Panama _.                .    , ,..„,„ 

6 

«!f«in           , _             

3 

Vanuatu _ ., 

9 

Venezuela       ,....,„. 

26 

Total  non-U  S     

139 

Estimated  Coverage  non-U  S  Meet  (p*rr«n»)  .„... 

35.3 

USA.           .                                                               

Bv  NMFS 

42 

BylATTC 

46         38 

9^ 

42 

Total  US    

85  i       48  1       34 
36  6  i    34  0      23  9 

84 

Estimated  coverage,  U  S  fleet  (percent) „ 

53  2 

All  Fleets    „ „ 

24.2 

18  1 

109 

40.4 

•—Includes  '9  NMFS  enforcement  tnps  after  tt>e  U  S  dolphin  quota  closure 
'—Includes  U  S  flagged  vessels  cnarterad  Dy  noou  S  cornpanies 
Note    Data   are    lor   all   tnps   during   a   year    trips   dafwrting 


one   year   and   arnving   in   the   next  will   M  counted   in   botti   years    (Source    lAfTC) 


On  December  23. 1988.  the  NMFS 
officially  notified  the  lATTC's  Diruc  fur 
that  the  U.S.  tuna  fleet  would  be 
required  to  carry  an  observer  on  every 
trip  after  January  1,  1989.  Under  the  198a 
amendments  to  the  MMP.A,  this  action 
would  require  nations  participating  in 
the  I.'VTTC  observer  program  to 
implement  100  percent  observer 
coverage  for  their  vessels  in  order  to 
continue  exporting  tuna  to  US,  markets, 
unless  it  was  determined  that  an 
alternative  program  "will  provide 
sufficiently  reliable  docu.mentary 
evidence  of  the  average  rale  of 


incidental  taking  of  marine  mammals  in 
this  fishery."  In  subsequent 
correspondence,  the  Director.  lATFC, 
indicated  that  the  logistics  and  financial 
commitments  necessary  to  achieve  100 
percent  coverage  for  participating 
nations  in  1989  would  not  be  possible. 
Further,  the  Director  expressed  doubt 
that  funding  could  be  obtained  for  100 
percent  coverage  prior  to  the  1991  Tiscai 
year. 

Correspondence  from  the  Deputy 
Assistant  Secretary  for  Oceans  and 
Fisheries  Affairs,  Department  of  State. 
to  the  Under  Secretarj'  for  Oceans  and 


Atmosphere,  Department  of  Commerce, 
on  January  31, 1989  included  a  $1.23 
million  supplemental  funding  request 
from  the  lATTC  to  provide  100  percent 
observer  coverage  for  the  international 
fleet  beginning  in  1990.  The  Deputy 
Assistant  Secretary  supported  the  need 
for  the  additional  funding  as  being  in  the 
U.S.  interest  toward  achieving  marine 
mammal  conservation  in  the  ETP  but 
indicated  it  would  be  unlikely  that 
additional  funding  could  be  made 
available  to  the  lATTC  through  the 
Department  of  State  until  fiscal  year 
1991.  The  correspondence  also 


suggested  that  an  analysis  should  be 
made  to  determine  whether  an 
alternative  level  of  observer  cove-r-aae 
would  meet  the  requirements  of  U.S. 
law. 

Comparability  of  Incidental  Mortality 
Rates 

Scientists  from  the  NMFS.  Southwest 
Fisheries  Center  and  the  lATTC 
collaborated  in  a  review  of  the  annual 
rates  of  incidental  dolphin  mortality 
based  on  data  from  the  U.S.  and 
international  observer  programs.  For 
purposes  of  the  review,  the  annual  rate 
of  incidental  taking  was  considered  the 
es'imated  number  of  dolphins  killed  per 
year  as  determined  from  the  observed 
number  of  dolphins  killed  per  ton  of 
tuna  caught  with  dolphins.  The  review 
recognized  difTerences  in  sampling 
objectives  between  the  two  programs. 
ie.  the  U,S.  program  uses  "real  time" 
data  to  estimate  mortalities  for  in- 
season  quota  management  while  the 
lATTC  uses  data  to  estimate  the  total 
annua!  mortality  for  the  international 
Heet  at  the  end  of  each  year. 

The  U.S.  observer  program  is  designed 
to  achieve  the  best  in-season  (real-time) 
estimates  of  dolphin  mortality  for 
individual  species  and  stocks  based  on 
weekly  radio  reports  from  observers  at 
sea.  The  objective  of  the  sampling 
scheme  is  to  maintain  precision  in  the 
estimates  for  dolphin  mortalities  as 
mortalities  accumulate  during  the  year 
in  order  to  produce  the  best  projections 
of  the  date  when  the  aggregate  or 
individual  stock  quotas  may  be  reached. 
Differences  in  fishing  areas  are  not 
considered  in  the  real-time  estimates  for 
the  U.S.  fleet. 

In  contrast,  the  inlemational  cbsen-er 
program  is  designed  to  produrp 
estimates  of  total  annual  dolphin 
mortality  for  all  fleets  in  the  ETP,  The 
sampling  scheme  of  the  lATTC  does  nut 
consider  "real-time"  dolphin  mortality 
estimates  as  there  are  no  in-season 
quotas  for  the  international  fleet.  The 
LATTC's  object  is  to  obtain  the  best 
annua;  e?*;ma?es  of  dolphin  mortality 
for  thf  least  cost.  Combining  observer 
ddla  frnni  tr,ps  conducted  throughout 
the  entire  year,  the  I.ATTC  is  able  to 
maintain  acceptable  precision  at  lower 
sampling  levels  because  the  data  can  be 
stratified  by  fishing  area,  species  groups 
(e.^.  common  dolphin  vs  other  doiphml, 
and  flag  {eg  U.S.  vs,  non-U. S). 

The  .N.MFS  and  lATFC  scientists 
chose  the  coefficient  of  variation  (CV) 
as  the  relative  measure  of  variability  of 
the  estimates  of  the  incident.il  mortahty 
between  the  US.  and  international 
observer  programs.  This  statistic 
describes  the  precision  of  the  estimated 
incidental  mortality  rate  at  different 


oliserver  sampling  levels,  .'Vs  a  mafer  of 
puiir.y,  the  .NMFS  has  used  a  CV  of  20 
percent  or  less  as  the  acceptable  level  of 
precision  for  establishing  the  observer 
sample  size  necessary  to  estimate  the 
total  U.S.  dolphin  mortality  on  an 
annual  basis 

Given  the  33  percent  observer 
coverage  rate  for  fleets  in  the 
international  program.  l.'VTTC  scientists 
reported  the  CV  for  the  total 
international  fleet  was  less  than  10 
percent  in  1986  and  1987.  The  estimated 
CV  for  the  US,  fleet  with  96  percent 
coverage  m  1987  was  10  percent  the 
average  CV  for  ihe  U.S,  fleet  total 
mortality  for  the  period  1979-1984  was 
15  percent. 

Estimates  of  total  annual  dolphin 
mortality  data  are  not  available  to 
evaluate  the  CV's  for  individual  nations 
other  than  the  United  States.  Data  for 
the  years  1986-1988  are  requested  in  the 
submission  of  each  nation's  annual 
report  which  is  due  on  July  31, 1989. 
NNU-'S  scientists  will  collaborate  with 
the  lAlTC  on  an  assessment  of  these 
data  when  they  beco.ne  available. 

For  purposes  of  this  review,  N'NIFS 
and  lATTC  scien1i,its  concluded  that  at 
the  33  percent  sa.npling  level,  Mexico 
and  Venezuela,  which  have  fleets 
greater  than  10  vessels,  would  have 
CVs  similai  to  th,-i1  of  the  U.S,  fleet 
They  n'ported  that  the  fleets  of  these 
nations  plus  that  of  the  United  States 
account  for  nearly  90  percent  of  the  ETP 
fleet  fishing  for  yellowfin  tuna 
associated  with  dolphin.  The  four  other 
nations  (Friiador,  Panama,  Spain,  and 
Vanuatu)  c(;nibined,  currently  have 
fleets  of  5  or  fewer  that  account  for 
about  10  percent  of  the  international 
fleet.  The  scientists  concluded  that 
nations  with  smaller  fleets  are  likely  to 
have  CV's  higher  than  those  of  larger 
fleets  sampled  at  the  33  percent  level, 
hut  the  impact  of  these  fleets  on  dolphin 
mortality  would  be  relatively  small, 
given  the  small  number  of  vessels 
involved. 

Determination 

The  .Assistant  Administrator  proposes 
to  determine  effective  on  the  61st  day 
after  publication  of  this  notice  that  for 
purposes  of  meeting  the  requirements  of 
the  interim  rule  (54  FR  9438-9451) 
implementing  the  1988  amendments  to 
the  MMPA.  the  international  observer 
program  of  the  lATTC,  which  will 
provide  about  33  percent  coverage  of 
trips  during  1989.  is  an  acceptable 
alternate  observer  program  and  will 
provide  sufficiently  reliable 
documentary  evidence  of  the  average 
rate  of  incidental  taking  of  marine 
mammals  by  individual  harvesting 
nations.  The  precision  of  the  rate  of 


incidental  taking  will  be  suliic.eiii  to 
establish  whether  a  nation  is  within  2.0 
times  the  U.S.  rate  for  the  1989  season 
and  will  provide  a  sufficiently  reliable 
estimate  of  the  percent  of  eastern  and 
coastal  spotted  dolphin  mortahty  that 
has  occurred  for  a  nation  during  the  1989 
season. 

Tliis  determination  is  based  on  an 
analysis  by  NMFS  and  lATTC  scientists 
which  concludes  based  upon  33  percent 
observer  coverage  that  the  precision  of 
estimates  for  dolphin  mortality  for  the 
larger  international  fleets  is  within  the 
U.S.  coefficient  of  variation  standard  of 
20  percent  or  less.  It  also  recognizes  that 
the  CV's  for  smaller  fleets  are  likely  to 
be  higher  than  CVs  for  the  US.  and  for 
larger  foreign  fleets,  but,  that  the  small 
fleets  will  have  a  substantially  lower 
impact  than  the  larger  fleets  on  overall 
mortality. 

This  determination  is  for  the  1989 
calendar  year  and  may  be  extended 
upon  further  notice  of  a  proposed 
determination  if  the  coefficient  of 
variation  for  each  nation  in  the 
international  program  remains  al  an 
acceptable  level.  The  Assistant 
Administrator  intends  to  review  the 
1986-1988  data  submitted  by  each 
nation  in  their  annual  report  for  the  1988 
season  before  making  a  determination 
on  adequacy  of  the  level  of  observer 
coverage  for  individual  nations  in  the 
future.  If  changes  are  required  in  the 
level  of  observer  coverage  in  the 
international  program,  the  Assistant 
Administrator  recognizes  that  the 
requirements  necessary  to  increase 
observer  coverage  in  the  international 
observer  program  will  require  sufficient 
lead  time  to:  (1)  Modify  laws  and 
agreements  between  the  lATTC  and 
harvesting  nations,  (2)  recruit  and  train 
qualified  scientific  technicians  to  serve 
as  observers,  and  (3)  secure  sufficient 
funding  to  augment  their  current 
program. 

The  1988  amendments  to  the  MMP.\ 
require  100  percent  observer  coverage 
for  the  U.S.  program  through  1991  at 
which  time  the  Secretary  of  Commerce 
may  establish  a  less  extensive' program 
if  it  is  determined  that  such  a  program 
will  provide  sufficiently  reliable 
information.  The  Assistant 
Administrator  intends  to  carry  Out  a 
comprehensive  evaluation  of  the  U.S. 
observer  coverage  requirements  to 
determine  whether  the  observer 
program  can  collect  sufficiently  reliable 
information  at  a  reduced  cost.  If  the 
Assistant  Administrator  accepts  a  lower 
level  of  observer  coverage  for  the  U.S. 
program  after  1991,  nations  participating 
in  the  lATTC  observer  program  w  ill  be 
given  the  opportunity  to  make 
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adjustments  in  thpir  respective 

programs 

lame*  W.  Brannan, 

Asstsicrt  Admnistrtitor  for  Fisheries. 

IF'FDoc  89-11155  Filed  5-e-ae;  8:45  am] 

■ILUNQ  COOC  MtO-n-« 


Pacific  Fishery  Management  Council; 
Emergency  Pubdc  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce 

The  Pacific  Fisher>'  Management 
Council  convened  an  emergency  puhlic 
meeting  on  Apnl  26,  1989,  by  telephone 
conference  call  at  2  p>m.  The  Council 
reconsidered  its  recommendation  to 
close  the  area  north  of  the  Queefs  River, 
\\.\.  to  commercidl  salmon  fishing  m  tht' 
1989  May-june  fishery  for  all  species 
except  coho  salmon.  This  action  was 
taken  at  the  Apnl  4-7  Council  meeting 
to  limit  impacts  of  the  ocean  fishery  on 
Columbia  River  upriver  spnng  chmook 
stocks.  The  meeting  provided  an 
opportunity  to  receive  an  analysis  b> 
the  Salmon  Technical  Team  on  impacts 
on  the  critical  Columbia  River  salmon 
stocks  and  to  receive  public  comments 
on  the  impact  of  the  closure  on  the 
commercial  salmon  industry  The 
Council  arranged  for  access  to  the 
conference  call  at  the  following 
locations 

\eah  Bav  Big  Salmon  Fishing  Resort. 
P  O.  Box  204,  Neay  Bay  VVA. 

Astoria:  Oregon  Department  of  Fish 
and  Wildlife,  53  Portwav  Street.  Astoria, 
OR. 

Uwaco:  Port  of  llwaco,  \\'\ 

Seattle:  NO.AA  General  Counsel 
Library,  Building  1.  First  Floor— Sand 
Point.  Seattle.  VVA. 

For  further  information  or  comments 
contact  Liwrence  D.  Six,  Executive 
Director.  Pacific  Fi.ehery  Management 
Council.  2000  S.W  First  Avenue.  Room 
420.  Portland.  OR  9-201;  telephone:  (5031 
326-6352, 

D.ile  M,iy  2.  1989 
Richard  H.  Schaefer, 

/J  •T'ctv  O^'ice  uf  Fisheries  Conservation  and 
Mi:::agernent.  S'ational Marine  Fisheries 

Si"v:!  e 

IFR  Doc  89-11124  Filed  5-9-89:  8:45  am) 

■UXJNQ  COOC  Ulfr-I3-M 


National  Oceanic  and  Atmospheric 
Administration  Marine  Mammals; 
Application  for  Permit;  Romberg 
Tiburon  Centers  (P442) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U  S  C.  1361- 
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1407J,  and  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mam.mals  (50  CP'R  Part  216), 

1  Applicant:  Audrey  Dianne  Kopec, 
Research  Associate,  Romberg  Tiburon 
Center  for  Environmenlal  '^tudies.  San 
Francisco  State  University,  P.O.  Box  855. 
3150  Paradise  Drive,  Tiburon.  California 
94920. 

2.  Type  of  Permit:  Scientific  Research. 

3,  \'ame  and  Xumher  o^  '4arine 
Mammals:  Harbor  seal  [Phoca  vitulina 
nchards!]  100-120. 

4  Type  of  Take:  Seals  will  be  taken 
using  gill  nets  and/or  hoop  nets,  radio 
transmitters  attached,  and  blood 
samples  collected  to  study  population 
biology  movement  patterns  and 
reproductive  success  with  a  non-lethal 
mon.tonng  program  to  assess  the 
accumulation  levels  of  toxic  pollutants 
:r.  the  seal  population, 

5.  Location  and  Duration  of  Activity: 
San  Francisco  Bay  for  a  period  of  3 
years. 

Concuireni  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  S«r\  ice.  U.S. 
Departm.ent  of  Commerce,  Silver  Spring. 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
.^ssisiant  Administrator  for  Fisheries. 
Ail  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  ai  d  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Rpsnurcps  and  Habitat 
Programs.  National  Marine  Fisheries 
Service.  1335 East  West  Highway  Room 
7330,  Silver  SpHnt;,  M^rvUnd  20910: 

Director.  Southwest  Rosion.  National  .Marine 
Fisheries  Service,  NOAA,  300  South  Ferr>' 
Street.  Terminal  Island.  California  90731- 
7415. 
Date:  May  1, 1989. 

Nanc}'  Foster. 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs. 

|FR  Doc  89-11125  Filed  5-9-89;  8:45  am| 
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Marine  Mammals;  Application  for 
Permit;  Bemie  R.  Tershy  (P402A) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407],  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant:  Mr.  Bemie  Russell 
Tershy,  Moss  Landing  Marine 
Laboratories,  P.O.  Box  450.  Moss 
Landing,  California  95039-0450, 

2.  Type  of  Permit:  Scientific  Research 

3.  .Wame  and  Number  of  Marine 
Mammals: 

Blue  whale  [Baloenoptera  musculus] — 

10 
Fin  whale  (Balaenoptera  physalus] — 10 
Humpback  whale  [Megaptera 

no  vaeongliae] — 10 

4.  Type  of  Take:  The  applicant 
requests  authorization  to  tag  no  more 
than  10  individuals  of  any  species  listed 
above  and  no  more  than  30  total  to 
study  the  depth  of  dive;  examine  the 
relationship  between  the  dive  profiles 
and  several  environmental  variables 
e.g.,  vertical  distribution  and  relative 
abundance  of  prey,  water  depth;  etc. 

5.  Location  of  Activity:  Southern 
California,  Monterey  and  Morro  Bays. 

6.  Period  of  Activity:  One  (1)  year. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Hwy.,  Room  7324,  Silver  Spring, 
Mary^land  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 


for  review  by  interested  persons  in  the 

following  offices: 

(Jffice  of  Protected  Rpsaurces  and  Habitat 
Programs.  National  Marine  Fisheries  Service. 
13,15  East  West  Hwy,  Room  7324,  Silver 
Spring.  Maryland  20910;  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Serv  ice.  300  South  Ferry 
Street,  Terminal  Island.  California  90731- 
7514. 

Date:  May  3  1989 
Nancy  Foster, 

Director.  Office  of  P.^utected Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

|FR  Doc.  89-11156  Filed  5-&-89;  8:45  am) 
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Evaluation  of  State/Territorial  Coastal 
Management  Program,  Coastal  Energy 
Impact  Program  and  National 
Estuarine  Research  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
ACTION:  Notice  of  availability  of 
evaluation  findings. 

summary:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Hawaii,  Louisiana,  North 
Carolina,  and  Washington  Coastal 
Management  Programs  and  the  North 
Carolina  Nation  Estuarine  Research 
Reserve.  Section  312  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
(CZMA)  requires  a  continuing  review  of 
the  performance  of  each  coastal  state 
with  respect  to  funds  authorized  under 
the  CZMA  and  to  the  implementation  of 
its  federaly  approved  Coastal 
Management  Program.  Section  315  of  the 
CZMA  requires  the  periodic  review  of 
the  performance  of  each  estuarine 
research  reserve  with  respect  to  its 
operation  and  management.  The  states/ 
territories  evaluated  were  found  to  be 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards  and/or 
to  their  approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions. 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
Coastal  Management  Programs  were 
occurring  with  respect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2](,'\HI)  of  the 
CZMA.  A  copy  of  the  assessment  and 
detailed  findings  for  these  programs 
may  be  obtained  on  request  from:  [ohn 
H.  McLeod.  Evaluation  Officer.  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
.Nation.il  Ocean  Service,  NO.'\A,  1825 


Connecticut  Avenue  NW..  Washington. 
DC  20235  (telephone  202/673-5104). 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 

Date:  May  2, 1989. 
Thomas  |.  Magiiinis, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  89-11227  Filed  5-9-89;  8:45  am] 
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Coastal  Zone  Management  Programs 
and  Estuarine  Sanctuaries;  Intent  To 
Evaluate  Findings  Availability 

AGENCY:  National  Oceanic  and 
.Atmospheric  Administration.  National 
Ocean  Sen  ire.  Office  of  Ocean  and 
Coastal  Resource  Management. 
action:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 

Coastal  Resources  Management 
(OCRM),  announces  its  intent  to 
evaluate  the  performance  of  the 
California  Coastal  Management 
Program  [CMPl:  and  Alaska  CMP;  and 
Alabama  (Weeks)  National  Estuarine 
Research  Reserve  (NERR):  Rhode  Island 
(NarragansettI  NERR:  and  California 
(Tijuana)  NERR  through  September  30. 
1989.  Evaluation  of  coastal  management 
programs  will  be  conducted  pursuant  to 
section  312  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended. 
(CZMA).  which  requires  a  continuing 
review  of  the  performance  of  coastal 
States  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  State 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)  (A)  through  (1)  of  the  CZMA,  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  CZMA.  Evaluation  of  the  National 
Estuarine  Research  Reserves  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZMA.  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management  The  reviews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  State,  and  consultations 
with  interested  Federal.  State  and  local 
agencies  and  members  of  the  public. 
Public  meetings  will  be  held  as  part  of 
the  site  visits.  The  State  will  issue  notice 
of  these  meetings.  Copies  of  each  State's 
most  recent  performance  report,  as  well 
as  the  OCRM's  notification  letter  and 
supplemental  information  request,  if 
any.  to  the  State  are  available  upon 


request  from  the  OCRM.  Written 
comments  from  all  interested  parlies  on 
each  of  these  programs  to  the  contact 
listed  below  are  encouraged  at  this  time. 
OCRM  will  place  subsequent  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  Final  Findings  based 
on  each  evaluation  once  these  are 
completed 

FOR  FURTHER  INFORMA  IION  tOSTACT: 

John  H.  McLeod.  Evaluation  Officer. 
Policy  Coordination  Division,  OfTice  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
NOAA.  1825  Connecticut  Avenue  NW„ 
Washington,  DC  20235.  (telephone:  202/ 
673-5104). 

Federal  Domestic  Assistance  Catalog  11.49 
Coastal  Zone  Management  Program 
Administration 

Date:  May  2. 1989. 
Thomas ).  Maginnu, 

Assistant  Administrator  for  Ocean  Senu  es 
and  Coastal  Zone  Management. 
tFR  Dor.  89-11223  Filed  S-9-89:  8:45  am] 

PiLHW:  CO0£  3510-OS-*! 


COMMITTEE  FOR  THE 
IMPLEMENTATiON  OF   'f  X 
AGREEMENTS 


ILt 


Establishment  of  an  Impoft  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Thauand 

May  4, 1989. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  May  11, 1989. 

FOR  FURTHER  (SFORMATiOiW  CONTACT: 

Ross  A:;i„.J,  l.,;t.;;.^:.:^..,.,  '.  i^^e 
Specialist,  Ofrice  of  Textile  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPf>LEMENTARV  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3. 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Article  3  of  the 
Arrangement  Regarding  Internationa! 
Trade  in  Textiles. 

Inasmuch  as  the  consultation  period 
for  Categories  363  and  369-D  expired  on 
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March  1, 1989,  the  United  States 
Government  has  decided  to  establish 
twelve-month  limits  on  these  categories 
for  the  period  January  1, 1989  through 
December  31, 1989. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categones  363  and  369-D.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Thailand, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation 
Textile  and  Apparel  Categories  with  the 
}  iarmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  PR  44937,  published  on 
.November  7,  1988).  Also  see  54  PR  4883, 
published  on  January  31.  1989. 
Ronald  I.  L«vin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
Mdy  4.  1989. 

Con'missioner  of  Customs. 
Department  of  the  Treasury. 
IVashin^ton.  DC  20229 

Dear  Mr  CommiBsioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U  S  C.  1854|,  and  the 
ArranseiTient  Regarding  Intemationdl  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31,  1986;  and 
in  accordance  with  'he  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  11.  1989.  entry  into  the 
Lnited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumpti.in 
of  cotton  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Thailand  and  exported  dunng  the  twelve- 
month penod  which  began  on  January  1,  1989 
and  extends  through  December  31,  1989,  in 
e\:,e33  of  the  fuilow;ng  levels  of  restraint: 


Category 

12-mont^  limrt  ' 

363      .._.. 

369-0' 

14,554,325  numbers 
120,524  kitoqrams 

'  '^he  limits  ".ave  not  beef>  sdiusted  to  account  'of 
arv  THoorts  exoorted  af'ef  Decembef  3 '    1988 

'  in  Catego»v  369-0  only  H'^5  nur^oe's 
6j02  6C  OC 1 Z  ano  6302  9 1  D020 

Imports  charged  to  these  category  limits  for 
the  penods  lune  30, 1988  through  December 
31,  198fl  for  Category  363  and  August  31,  19fla 
through  December  31,  1988  for  Caregorv  3f.9- 
D  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
baUntes,  In  the  e\en!  the  limits  established 
for  those  penods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive 

Textile  products  m  Categories  36,3  and  369- 
D  which  have  been  released  from  the  custody 
of  the  L'.S.  Customs  Service  under  'he 
provi.sions  of  19  U  S.C,  1448(b)  or 
14841  •i)(li(.\l  P"or  to  the  effective  date  of  this 
direc'ive  shall  not  be  denied  entry  under  this 
directive. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  with  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
L'  S  C,  553(aHl). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
!  '^piementation  of  Textile  Agreements. 
IFR  nur,  89-11241  Filed  5-&-89:  8:45  am) 
BIUINO  COOC  1S10-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Cross-Margining  System 
witti  ttie  Options  Clearing  Corporation 

agency:  Commodity  Futures  Trading 

Commission 

action:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Mercantile 
Exi.hange  ("CME"  or  "Exchange")  has 
submitted  to  the  Commodity  Futures 
Trading  Commission  ("Commission")  a 
new  rule,  rule  amendments  and  other 
materials  which  would  allow  the  CME 
ti)  implement  cross-margining  with  the 
Options  Clearing  Corporation  ("OCC"), 
The  proposed  system  would  permit  the 
cross-margining  of  positions  in  certain 
options  cleared  by  the  OCC  with 
positions  in  certain  commodity  futures 
and  option  contracts  cleared  by  the 
CME  v^  hen  those  positions  are  held  by 
either  a  firm  which  is  a  clearing  member 
of  both  the  CME  and  OCC  ("loint 
Clearing  Member")  or  a  pair  of  affiliated 
firms  ("Affiliated  Clearing  Members"), 
one  of  which  is  a  clearing  member  at 
CME  and  the  other  of  which  is  a  clearing 
member  at  OCC.  The  cross-margining 
system  would  apply  only  to  positions  in 
certain  OCC-cleared  stock  index  options 
and  CME-clearnd  stock  index  futures 
contracts  and  options  on  stock  index 
futures  contracts.  In  addition,  the 
proposed  cross-margining  system 
initially  would  be  available  only  for 
CME  positions  that  qualified  as 
proprietary"  under  Commission 
Regulation  l,3(y)  and  OCC  positions 
thdt  qualified  as  non-customer  under 
Securities  and  Exchange  Commission 
("SEC")  Rules  8c-l  and  15c2-l.  The 
Commission  has  determined  that  this 
proposal  13  of  major  economic 
significance  and  that,  accordingly, 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act  ("Act"). 
DATE:  Comments  must  be  submitted  by 
June  9, 1989. 


AOORCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW„  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Van  Wagner,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW„ 
Washington,  DC  20581.  Telephone:  (202) 
254-8955, 

SUPPLEMENTARY  INFORMATION: 
1.  Description  of  Proposal 

By  letters  dated  January  19  and  24, 
1989,  the  CME.  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
and  Commission  Regulation  1.41(b), 
submitted  to  the  Commission  a  proposed 
new  rule  and  rule  amendments  which 
would  permit  the  CME  to  implement 
cross-margining  with  the  OCC  In 
connection  with  these  cross-margining 
rule  changes,  the  CME  also  submitted 
(1)  the  CME-OCC  Cross-Margining 
Agreement.  (2)  a  propose  d  Cross- 
Margined  Proprietary  Account 
Agreement  and  Security  Agreement  for 
Joint  Clearing  Members,  (3)  a  proposed 
Cross-Margined  Proprietary  Account 
Agreement  and  Security  Agreement  for 
Affiliated  Clearing  Members,  (4)  a 
proposed  Proprietary  X-M  Pledge 
Account  Agreement  for  Joint  Clearing 
Members,  and  (5)  a  proposed 
Proprietary  X-M  Pledge  Account 
Agreement  for  Affiliated  Clearing 
Members. 

The  Commission  previously  has 
published  in  the  Federal  Register  a 
request  for  public  comment  regarding  an 
Intermarket  Clearing  Corporation 
("ICC")  petition  to  have  the  Commission 
issue  a  rule  of  general  applicability  that 
would  have  permitted  the  cross- 
margining  of  positions  in  commodity 
futures  and  commodity  options  with 
securities  options  relating  to  the  same 
underlying  assets,  51  FR  41117 
(November  13. 1986).  This  ICC  cross- 
margining  proposal  would  have  allowed 
the  cross-margining  of  ICC  clearing 
member  house  accounts  as  well  as  the 
accounts  of  consenting  customers 
specifically  designated  by  ICC  clearing 
members.  On  June  1, 1988,  the 
Commission  approved,  on  a  one-year 
pilot  program  basis,  a  narrower  version 


of  the  original  ICC  proposal  which 
permitted  the  proprietary  cross- 
margining,  in  house  accounts  only,  of 
positions  in  commodity  futures  and 
options  cleared  by  the  ICC  with  related 
securities  options  cleared  by  the  OCC.^ 

The  subject  CME-OCC  cross- 
margining  proposal  differs  from  the  ICC- 
OCC  cross-margining  system  in  several 
respects:  the  types  of  eligible  accounts: 
the  legal  relationship  between  the  two 
clearing  organizations:  and  the  types  of 
eligible  clearing  members.  These 
distinctions  are  discussed  below. 

The  proposed  CME-OCC  cross- 
margining  system  would  apply  only  to 
positions  in  certain  OCC-cleared  stock 
index  options  and  CME  cleared  stock 
index  futures  and  options  on  stock  index 
futures.'  In  addition,  the  proposed 
system  initially  would  be  available  only 
for  CME  positions  that  qualified  as 
"proprietary"  under  Commission 
Regulation  1.3(y)  and  OCC  positions 
that  qualified  as  "non-customer"  under 
SEC  Rules  8c-l  and  15c2-l.'»  Therefore, 
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'  The  OCC  has  filed  corresponding  rule  changes 
in  connection  with  this  crosi-margining  proposa 
v\'th  the  SEC,  The  SEC  has  published  a  Federal 
Registsr  release  soliciting  commenls  on  the  OCCs 
proposed  cross-margining  rule  changes  Securities 
Exchange  Act  Release  No  26607,  54  ffi  10606 
(March  14,1989). 


»  The  SEC  approved  a  related  OCC  rule 
submission  on  October  3,  1988,  Securities  E-vthdnge 
Act  Release  No,  26153,  53  F  R,  39,567  (October  7, 
1988).  The  SEC  also  granted  ICC  an  18-month 
lemporary  registration  as  a  cleanng  agency  under 
the  Secunties  Exchange  Act  of  1934,  Securities 
Fxchange  Act  Release  No,  26154.  53  F  R,  395.56 
(October  7, 1988),  Although  ihe  SEC  did  not  impose 
any  time  limit  on  its  approval  of  OCCs  related  rule 
proposal,  the  SEC  did  slate  that,  \n  light  of  the 
temporary  nature  of  its  approval  of  ICC  s 
registration,  Ihe  "cross-margining  is,  in  effecl,  a  piiul 
program,"  Id.  The  ICC-OCC  cross-margining  systpm 
began  operating  on  February  3. 1989,  There 
currently  is  one  ioini  clearing  member  which  cross- 
margins  positions  under  the  ICC-OCC  system.  ICC 
staff  has  indicated  that  it  believes  that  this  low 
degree  of  participation  is  due  to  the  fact  that  the 
cross-margining  system  is  limited  to  proprietary- 
house  positions. 

'  Cross-margining  would  be  pertn'tted  between 
positions  in  OCC  options  on  the  Standard  »  Poors 
("SAP")  100  Index,  the  SSP  500  Index,  the  ,VI,iior 
Market  Index,  the  New  York  Stock  E> change 
Composite  Index,  the  Financial  News  Composite 
Index,  or  the  Institutional  Index,  and  positions  in 
CME  SAP  500  futures  contracts  or  options  on  SAP 
500  futures  contracts, 

*  Generally,  Commission  Regulation  1.3(y)  defines 
a  proprietary  account  as  a  trading  account  carried 
on  the  books  of  an  individual  or  organization  for 
either  (1)  the  individual  or  organization  itself,  (2)  a 
person  who  holds  an  officer  director  or 
m,Tnagement  position,  or  significant  ownership 
interest  in  the  individual  or  organiza'ion,  or  (3)  an 
pmployee  who  conducts  trading  activity  on  behalf 
ot  the  customers  of  the  individual  or  organization. 
Under  SEC  Rules  8c-l  and  15c2-l,  non-customer 
accounts  are  accounts  held  by  "any  general  or 
special  partner  or  any  director  or  officer  of  ,1 
jnalional  secunties  exchange!  member,  broker,  or 
dealer,  or  any  participant,  as  such,  in  any  lomt 
group  or  syndicate  account  with  such  member, 
broker,  or  dealer  or  with  any  partner,  officer,  or 
director  thereof"  Consequently,  commodity  trades 
of  a  cleanng  member  employee  would  be 
proprietary  under  the  Commission  s  regulations, 
while  secunly  trades  of  such  an  employee  would  be 
customer  trades  under  SEC  rules.  In  addition,  trades 
of  floor  traders  and  other  market  professionals 
generally  would  noi  be  considered  proprietary 


under  the  CME-OCC  proposal,  nross- 
margining  would  be  available  for  a 
cleanng  member's  house  proprietary 
account  as  well  as  for  accounts 
containing  positions  of  the  member's 
officers,  partners  and  employees.  In  this 
respect,  the  CME-OCC  proposal  would 
expand  cross-margining  eligibility 
beyond  the  ICC-OCC  cross-margining 
system  which  applies  solely  to  house 
proprietary  accounts,^ 

Under  the  proposed  cross-margining 
system,  a  firm  that  is  a  clearing  member 
of  both  the  CME  and  OCC— a  joint 
Cleanng  .Member— would  be  eligible  to 
elect  cross-margining,  as  would  a  pair  of 
affiliated  firms,  one  of  which  is  a 
clearing  member  of  the  CME  and  the 
other  of  which  is  a  clearing  member  of 
the  OCC— Affiliated  Cleanng 
Members,*  The  proposed  arrangement 
differs  in  this  regard  from  the  ICC-OCC 
cross-margining  system  which  is 
available  solely  to  joint  clearing 
members. 

Each  Joint  Clearing  Member  or  pair  of 
Affiliated  Clearing  Members  electing 
cross-margining  would  be  required  to 
establish  cross-margining  accounts  ("X- 
M  Accounts ')  at  each  of  the  clearing 
organizations  Consequently,  an  X-M 
Account  at  one  cleanng  organization 
would  have  a  corresponding  X-M 
Account  at  the  other  clearing 
organization  with  which  it  would  be 
paired  for  margin  and  settlement 
purposes.  Each  pair  of  .'Xffiliated 
Cleanng  Members  would  be  required  to 
fully  guarantee  one  another, s  cross- 
margining  obligations  under  the  Cross- 
Margined  Propnetary  Account 
Agreement  and  Security  Agreement. 
Each  Joint  Clearing  Member  and  each 
pair  of  .Affiliated  Clearing  Nfembers 
must  designate  either  the  CME  or  the 
OCC  as  its  "Designated  Clearing 
Organization,"  The  Designated  Clearing 
Organization  would  provide  the  Joint 
Cleanng  Member  or  pair  of  Affiliated 
Cleanng  Members  with  a  daily  Margin 
and  Settlement  Report  and  perform 
settlement  functions  on  behalf  of  itself 


trades  under  Commission  Regulation  l,3(y)  nor 
considered  non-customer  trades  under  SEC  Rules 
8c-l  andl5c2-1, 

'  The  proposed  CME  rule  changes  also  have  been 
structured  to  facilitate  the  possible  future  expansion 
of  cross-margining  to  positions  other  than  those  thai 
are  "proprietary"  within  Ihe  meaning  of  the 
Commission.s  regulations  and  "noncuslomer ' 
within  Ihe  meaning  of  SEC  Rules  8c-l  and  15c2-l, 

•  The  CME-OCC  Cross-Margining  Agreement 
states  that  a  CME  clearing  member  and  an  OCC 
clearing  member  could  only  become  Affiliated 
Clearing  Members  if  they  were  non-customers  of 
one  another  as  interpreted  under  Commission 
Regulation  1.3(y)  and  SEC  Rules  8c-l  and  15c2-l, 
See  footnote  4  for  a  discussion  of  these  regulatory 
definitions.  Consequently,  a  pair  of  Affiliated 
Clearing  Members  usually  will  have  some  common 
ownership  interest. 


and  the  other  clearing  organization  in 
connection  with  the  X-M  Accounts 

Under  the  proposed  cross-margining 
system,  a  Joint  Clearing  Member  or  pair 
of  Affiliated  Clearing  Members  could 
grant  a  participating  bank  (a  "Secured 
Party"!  a  security  interest  in  the 
positions  held  in  a  pair  of  X-M 
Accounts,  and  all  proceeds  thereof,  as 
security  for  loans  extended  by  the 
Secured  Party  to  the  Clearing  Member 
or  Clearing  Members.  Such  types  of  .X- 
M  Accounts  would  be  designated  X-M 
Pledge  Accounts  and  would  be  formed 
pursuant  to  a  standard  X-M  Pledge 
Account  Agreement  executed  by  the 
CME,  OCC  and  a  Secured  Party  bank 
with  either  a  Joint  Clearing  Member  or  a 
pair  of  Affiliated  Clearing  Members. 

These  financing  arrangements,  which 
would  not  be  a  cross-margining 
requirement,  raise  a  number  of  legal  and 
financial  issues.  The  CME  asserts, 
however,  that  these  arrangements  could 
serve  to  facilitate  cross-margining  for 
certain  clearing  members.  The  CME 
states  that  by  granting  a  security 
interest  to  a  Secured  Party  bank,  a  Joint 
Clearing  Member  or  a  pair  of  Affiliated 
Clearing  Members  should  be  able  to 
borrow  against  the  value  of  the  option 
positions  in  the  X-M  Pledge  Accounts  to 
finance  payment  of  variation  margin 
with  respect  to  the  futures  positions  in 
the  X-M  Pledge  Accounts.'  Under  the 
proposal,  subject  to  applicable 
bankruptcy  law  priorities,  the  Secured 
Party's  security  interest  would  be 
subordinate  to  that  of  the  CME  and 
OCC.  but  only  to  the  extent  of  margin 
obligations  to  CME  and  OCC  arising 
from  the  X-M  Accounts.  Consequently, 
if  a  Joint  Clearing  Member  or  a  pair  of 
Affiliated  Clearing  Members  defaulted 
on  a  margin  obligation  and  the  X-M 
Account  were  liquidated,  subject  to 
applicable  bankruptcy  law  priorities,  the 
CME  and  OCC  would  first  be  made 
whole  in  respect  of  margin  obligations  to 
them  arising  from  the  X-M  Account  and 
then  the  Secured  Party  would  be  entitled 
to  the  remaining  proceeds  of  the 
positions  in  the  X-M  Account,  up  to  the 


'  Positions  in  futures  contracts  are  marked  lo  the 
market  and  gains  and  losses  are  paid  and  collet  ifd 
on  a  daily  basis,  and  thus  have  no  equity  value 
against  which  lo  borrow.  By  contrast,  Ihe  pun.hrtwr 
of  either  a  security  or  commodit)'  option  whir  h 
gains  value  cannot  realize  that  value  unless  the 
opiion  is  exercised  or  offset.  Under  the  proposed  X- 
M  Pledge  Account  arrangement,  a  lender  could 
extend  a  loan  lo  an  option  holder  and.  cub|eci  lo 
applicable  clearing  organization  and  iMnknip'i  v 
law  priorities  generally,  receive  an  interest  in  the 
option's  value  as  security  for  Ihf;  loan.  If,  howt  \  er. 
Ihe  value  of  the  option  were  to  be  used  to  redui*- 
initial  margin,  which  under  existing  systems  is 
adjusted  on  a  daily  basis,  there  is  a  question  as  to 
the  extent  to  which  the  same  value  could  be  u»<-4  to 
support  a  loan  for  variation  margin. 
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amount  of  the  secured  obligation. 
Because  clearing  organization  priority  is 
an  interest  held  on  behalf  of  the  total 
membership,  the  proposed  arrangement 
raises  a  question  concerning  the  extent 
to  which  a  clearing  organization  may 
cede  priority  to  a  secured  party  interest 
where  there  is  a  deficit  in  another 
account  of  the  clearing  member.  See 
Part  190  of  the  Commission  Regulations 
The  CME  and  OCC  each  would  utihze 
its  own  margin  system  to  determine  an 
initial  margin  amount  for  the  combined 
positions  in  tiie  X-M  Accounts.  The 
average  of  the  two  amounts  would  be 
the  "Base  Margin  Requirement."  *  In  the 
event  that  the  Base  Margin  Requirement 
were  to  exceed  certain  monetary  levels, 
then  the  total  initial  margin  requirement 
would  be  determined  by  adding  a  pre- 
determined "Super  Margin"  amount  to 
the  Base  Margin  Requirement.  The 
Super  Margin  amount  would  range 
between  zero  and  one  hundred  percent 
of  the  Base  Margin  Requiremen*, 
depending  upon  the  size  of  the  Baso 
.Margin  Requirement — the  larger  the 
Base  Margin  Requirement,  the  larger  the 
percentage.*  The  CME  has  stated  that 
the  Super  Margin  mechanism  is  intended 
to  protect  the  clearing  organizations  m 
the  event  of  an  imbalance  m  cross- 
margined  positions  and  *o  provide  a 
disincentive  to  designating  imbalanced 
positions  for  cross-margin  treatment.'" 


•  E.'her  cleanup  jr^nzation  r.oi^id  in  itj 
ducreiion  «iec!  'o  use  a  the  Baic  Marijin 
Requirement  the  •naryin  c.i;cula''on  produce".)  -ov  'f)n 
o'h.nT  clearing  .otTijanizatior  s  ?y?tem  TSe  CME  hds 
sidted  th.il  I's  matTR.iing  Hy^tem  :i  very  iiniild.'  to 
that  of  OCC  and  that  this  manjin  sfiection  provLsion 
ii  intended  for  uM  only  in  the  even'  'hat  eillier 
o.'ga.-iiatior  encountered  problems  '.?.>;..  computer 
n)ilfur\cUor\»\  in  itj  mars{;n  caicuia'ions. 

•  Inil.illy,  the  CME  and  OCC  have  indicated  thai 
t:ie  Super  .Margin  amount,  as  a  percentasie  of  Ihc 
Bd«e  Margin  Requirement,  would  be 

— 0^  of  'he  Bale  Margin  Requirement  when  the 
Bdse  Margin  was  ip  to  $T8  million. 

—2.';%  of  the  Base  Margin  Req-irpment  when  the 
Base  Ma-gm  was  se'ween  MS  and  $32  million; 

—50%  of  the  Base  fwlargT,  Reqiirement  when  the 
Ease  Margin  was  he'ween  J32  and  548  million; 

—7b\,  of  the  Base  Margin  Requir<"ment  when  'he 
Base  Margin  was  be'ween  $4«  and  W4  million;  and 

—100%  of  'he  Base  Margin  Requirement  when  the 
Base  Margin  was  over  $64  million 

'"Theoretically,  under  the  CME-OCC  cross- 
margining  proposal  It  would  be  possible  for  a  [omt 
Clearing  Vtember  or  pair  of  Af.'iliated  Clearing 
Members  with  a  large  overall  position  to  balance 
the  CVtF.cleared  and  OCC-cleared  .-.omponenl 
positions  in  such  a  wav  as  to  have  a  small  Base 
Margin  Requirement   As  proposed,  the  C.ME-CMX 
cross-margining  system  would  encourage  cleanng 
mem'iers  to  coordinate  their  ,;ross.marg'ned 
posi'ioni  nut  only  to  receive  a  small  Base  Margin 
Reqi  iremer'  bit  also  <o  avoid  any  additional  Super 
VUrgm  Requirement. 


In  addition  to  the  Base  and  Super 
Margin  Requirements,  each  clearing 
organization  also  would  have  the 
authority  to  require  additional  margin 
with  respect  to  any  obligations  in  the 
X-M  .Accounts  and  to  cause  intra-day 
margin  calls  to  be  made 

Initial  margin  payments  would  have  to 
be  in  the  form  of  cash.  United  States 
Treasury  securities,  letters  of  credit, 
common  stock,  or  a  combination  of  the 
foregoing.  Section  6  of  the  CME-OCC 
Agreement  specifies  the  requirements 
for,  and  the  method  for  holding  «"ach 
form  of  margin,  .A  Designated  dearing 
Organization  in  receipt  of  initial  margin 
cash  payments  would  be  permitted  to 
invest  such  monies  overnight  subject  to 
arrangements  mutually  agreed  to  by  the 
CME  and  OCC  " 

The  cross-margining  daily  settlement 
procedures  in  respect  of  .X-M  Accounts 
are  established  in  Section  7  of  the  CME- 
OCC  Agreement.  By  3.00  a.m.  of  every* 
business  day.  the  CME  and  OCC  would 
exchange  reports  on  positions  and 
settlements  for  each  X-M  .Account.  At  or 
prior  to  4;30  a.m.,  the  clearing 
organizations  would  determine  jointly 
the  margin  requirement  for  each  pair  of 
X-M  Accounts. 

By  6  00  a.m.,  each  clearing 
oraanization  would  issue  a  "Margin  and 
St'iilement  Report"  showing  the  margin 
requirement  and  netted  settlement 
obligation  in  respect  of  the  pair  of  X-M 
Accounts  to  each  joint  Clearing  Member 
or  pair  of  .Affiliatpd  Cleanng  Members 
for  which  it  is  the  Designated  Clearing 
Organization  These  amounts  would  be 
ne'led  with  any  outstanding  margin 
deficit  or  excess  to  determine  a  single 
net  cash  settlement  amount  for  each  pair 
of  X-M  Accounts. 

If  a  settlement  amount  rttm.ained  due 
from  a  Joint  Cleanng  Member  or  pair  of 
Affiliated  Cleanng  Members,  the 
Designated  Clearing  Organization  would 
issue  instructions  to  the  appropriate  X- 
M  Clearing  Bank  at  or  prior  to  6;40  a.m. 
to  transfer  such  amount  from  the  Joint 
Member's  or  Affiliated  Members', 
designated  baak  account  to  a  Joint 
Settlement  Account — a  bank  account  in 
the  joint  names  of  the  CME  and  OCC  at 
the  same  X-M  Clearing  Bank. '^ 


' '  The  CME  has  staled  that  this  procedure  would 
not  be  an  uniuual  practice  for  either  'he  CME  or 
OCC.  Both  clearing  organizations  customarily  invest 
initial  margin  cash  payments  on  an  overnight  hams. 
usually  executing  repurchase  agreements  in  U.S. 
Treasury  securities. 

'•  Each  [oint  Clearing  Member  and  pair  of 
Afllliated  Clearing  Members  would  be  required  to 
establish  a  bank  account  for  cross  margining 
settlement  purposes  at  one  of  the  four  Chicago 
settlement  banks  currently  u»ed  by  the  CME  and 
OCC  for  their  ordinary  settlement  procedures  The 
four  Chicago  settlement  banks  are  Harris  Trust  and 
Savings  Bank.  Northern  Trust  Company. 


Consistent  with  current  practice  at  the 
CME.  at  or  prior  to  6:40  a.m..  the  CME 
would  issue  instructions  to  the  X-M 
Clearing  Bank  to  transfer  from  the  Joint 
Settlement  Account  to  the  CME's  bank 
account  the  net  settlement  amount  due 
to  the  CME  in  respect  of  all  X-M 
Accounts  carried  at  CME  as  shown  on 
the  Margin  and  Settlement  Reports  for 
that  day.  Consistent  with  current 
practice  at  OCC,  OCC  would  instruct 
the  X-M  Clearing  Bank  at  or  prior  to 
9:00  a.m.  to  transfer  the  net  amount  due 
to  OCC  from  the  Joint  Settlement 
Account  to  OCCs  bank  account. 

If  a  cash  settlement  amount  were  due 
to  a  Joint  Clearing  Member  or  pair  of 
Affiliated  Clearing  Members  in  respect 
of  its  paired  X-M  Accounts,  the  CME 
would  issue  instructions  at  or  prior  to 
6:40  a.m.  to  the  X-M  Clearing  Bank  to 
transfer  funds  from  the  CME  Account  to 
the  Joint  Settlement  Account.  OCC 
would  issue  instructions  to  the  X-M 
Clearing  Bank  at  or  prior  to  10:00  a.m.  to 
transfer  funds  from  OCCs  bank  account 
to  the  Joint  Settlement  Account.  The 
Designated  Clearing  Organization  would 
issue  instructions  to  the  X-M  Clearing 
Bank  at  or  prior  to  10:00  a.m.  to  transfer 
the  settlement  amount  from  the  Joint 
Settlement  Account  to  the  designated 
bank  account  of  the  Joint  Member  or 
pair  of  Affiliated  Members, 

The  CME-OCC  cross-margining 
proposal  also  makes  specific  provisions 
for  the  liquidation  of  positions  in  X-M 
Accounts  upon  the  suspension  of  a  Joint 
Clearing  Member  or  one  of  a  pair  of 
Affiliated  Clearing  Members  by  either 
the  OCC  or  CME.  Either  clearing 
organization  may  suspend  a  clearing 
member  in  accordance  with  its 
respective  rules.  Upon  a  clearing 
member  suspension,  the  suspending 
clearing  organization  would 
immediately  notify  the  other  clearing 
organization,  and  each  clearing 
organization  would  immediately 
liquidate  the  contracts  in  the  X-M 
Account  carried  by  the  suspended  Joint 
Clearing  Member  or  its  Affiliated 
Clearing  Member,  However,  the  CME- 
OCC  Agreement  also  provides  that  the 
clearing  organizations  may  agree, 
consistent  with  their  respective  rules,  to 
delay  liquidation  of  some  or  all  of  the 
positions,  and  also  may  agree  to 
coordinate  liquidation  to  ensure  that 
both  legs  of  any  hedge  positions  are 
closed  out  simultaneously.  Each  clearing 
organization  would  apply  any  funds 
received  on  the  liquidation  of  contracts 


in  an  X-M  Account  to  offset  funds 
expended  in  liquidating  contracts  in 
such  account 

In  the  event  that  the  funds  from,  the 
liquidations  of  X-M  Accounts  were 
insufficient  to  do»e  out  the  positions 
the  CME  and  OCC  would  share  the 
shortfall  equally,  notwithstanding  that 
the  shortfall  was  in  the  X-M  Account  of 
either  the  CME  or  the  OCC,  Section  8  of 
the  CME-OCC  Agreement  requires  that 
the  CME  and  OCC  provide  in  their  rules 
that  their  respective  Clearing  Funds  may 
be  used  to  offset  any  deficit  in  an  X-M 
Account, 

If  there  were  any  funds  remaining 
niter  the  X-.M  Accounts  were  closed  out. 
the  CME  and  OCC  would  each  be 
entitled  to  apply  half  of  the  surplus 
against  defaults  in  other  obligations  of 
the  Joint  Clearing  Member  or  pair  of 
affiliated  Clearing  Members,  However 
if  the  liquidated  account  was  an  X-M 
Pledsje  Account,  then  the  surplus  would 
be  paid  to  the  Secured  Party  bank  up  to 
the  amount  of  the  lesser  of  (1)  the 
outstanding  obligation  secured  by  the 
security  pledge  or  (2)  the  net  proceeds  of 
the  contracts  in  the  X-M  Pledge 
Account.  Each  clearing  organization,  if  it 
did  not  need  some  portion  of  such 
surplus,  would  be  required  to  make  the 
excess  of  such  surplus  available  to  the 
ether  clearing  organization.  Any  fijnds 
remaining  aMer  all  obligations  to  both 
clearing  organizations  had  been 
s;itisfied  would  be  paid  to  the  Clearing 
Member  or  its  representative. 

As  noted  above,  the  CME  and  OCC 
would  enter  into  any  cross-margining 
system  as  independent  clearing 
organizations,  unhke  the  ICC-OCC 
(  ross-margining  arrangement  in  which 
the  ICC  is  a  subsidiary  of  the  OCC. 
Accordingly,  the  CME-OCC  Agreement 
(  odifies  the  cross-margining  obligations 
of  both  the  CME  and  OCC  as  described 
.ibove.  In  addition,  the  CME  and  OCC 
l.ave  agreed  that  they  would  indemnify 
each  other  sijainst  claims  incurred  as 
the  result  of  any  action  or  failure  to  act 
by  one  or  the  other  cleanng 
organization,  if  the  action  or  failure  to 
oCt  constitutsd  a  violation  rf  the  CME- 
OCC  Agreement  {e.g..  a  failure  by  one  of 
t'le  clearing  organizations  to  supply  a 
Margin  and  Settlement  Report  to  a  Joint 
('Ipriring  Member  or  pnir  of  Affiliated 
riearing  Members  for  which  it  ser\es  as 
a  Designated  Clearing  Organization), 
any  applicable  clearing  orsanizalion 
rule,  or  any  governmental  law  or 
r.'gulation.  Section  10  of  the  C\lE-OCC 
Agreement  particularly  provides  that  a 
( '.paring  organization  must  indemnifv 


the  other  clearing  organization  against 
claims  incurred  as  the  resull  of  any 
unauthorized  investment  of  cash  margin 
deposits  or  any  defalcation  or  theft  of 
margin  funds  by  an  emplinee  of  the 
indemnify  ing  clearing  organization. 

The  C\TE  and  OCC  in  their  Agreement 

provide  that  the  cross-margining  system 
could  be  terminated  without  cause  upon 
thirty  days'  notice  by  either  the  CME  or 
OCC  after  the  .Agreement  has  been  in 
effect  for  at  least  a  year  The  Agreement 
also  could  be  terminated  following  a 
default  by  one  of  the  clearing 
organizations  which  is  not  promptly 
cured  upon  five  business  days'  notice  to 
the  defaulting  party.  Upon  any  such 
termination  of  ihe  cross-margining 
arrangement,  positions  in  each  of  the 
fonner  X-M  Accounts  thereafter  would 
lie  subject  to  the  applicable  clearing 
orj^anizatjon  8  regular  margin 
requirements  without  regard  to  positions 
Ht  the  other  clearing  organization. 

II.  Request  for  Comments 

The  Commission  requests  comments 
i-n  any  aspect  of  th."'  proposal  that 
members  of  the  public  believe  may  raise 
issues  under  the  Commodity  Exchange 
.'\ct  or  the  Commission's  regulations. 

Copies  of  the  proposed  new  rule,  rule 
amendments  and  other  information 
relevant  to  the  CME's  proposed  rn-oss- 
narginmg  system  with  the  OCC  will  be 
Hvailable  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington  DC  20581,  except  to  the 
extent  that  thp  submission  may  be 
entitled  to  corfidential  treatment  as  set 
forth  in  17  CF'R  145.5  and  145.9.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address 
or  by  telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views  or  ai^uments  on  the 
proposed  Cf.IE  cross-margining  rule  and 
rule  amendments,  or  with  respect  to 
ether  materials  submitted  by  the  CME  in 
support  of  its  submission,  should  send 
.such  comments  to  Jean  A.  Webb. 
Secretary.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  May  4  ,  1989. 
Jean  A.  Webb. 

Secretary  of  the  Comaiission. 
|FR  Doc.  89-11176  Filed  5-9-89;  H:45  am] 
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Continental  Illinois  .National  Bank  ft  Trust  Company 
of  Chicago,  and  First  National  Bank  of  Chicago.  The 
CME  and  OCC  would  establish  a  joint  Settlement 
Account  at  each  of  these  four  banks  as  well. 


DEPARTMENT  OF  DEFENSE 

Department  ot  the  Air  Force 

USAF  Scientific  Advrsory  Boafft: 
Meeting 

April  27, 1989. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  Sammer  Study  on 
Electronic  Combat  will  meet  on  13-15 
June  1989  from  8:00  AM  to  Si»  PM  at  the 
Pentagon,  Washington,  DC. 

TTie  purpose  of  this  meeting  will  be  to 
review  the  requirements  for  and  the 
status  of  Air  Force  Electronic  Combat 
programs.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  Section  552b{c)  of  Title  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  tbe  public 

For  further  information,  contact  tbe 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-464a 
Patsy  |.  CoflDer. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc,  89-11188  Filed  5-9-89:  3:45  am) 
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USAF  Scientffic  Artviscry  Board; 
Meeting 

April  27. 1989. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Electronic 
Combat  will  meet  on  10-21  July  1989 
from  8:00  AM  to  5:00  PM  at  the  USAF 
Academy,  Colorado  Springs,  CO. 

The  purpose  of  this  meeting  will  be  to 
conduct  its  Summer  Study  by  reviewing 
the  requirements  for  and  the  status  of 
Air  Force  Electronic  Combat  programs, 
developing  conclusions  and 
recommendations  of  the  study,  and 
preparing  an  outbrief.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648, 
Fatsy  |.  Cooner. 

.1  ir  Force  Federal  Register  Liaison  Officrr. 
[FR  Doc  89-11189  Filed  S-0-89:  8:45  am  J 
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iiepartmert  ot  t,he  Si3\y 

Finding  of  No  Significant  Impact  for 
Proposed  Const-i.-rtion  of  Naw  Famity 

Housing  on  Stdtt"-  ^sLj-'d.  '.(_-.'.  rorV 

Pursuant  to  Council  on  Environmental 
Quality  regulations  (40  CFR  Parts  1.500- 
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1508)  implementing  procedural 
provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  gives  notice 
that  an  Environmental  Assessment  (EA! 
has  been  prepared  and  that  an 
Environmental  Impact  Statement  is  not 
being  prepared  for  the  construction  of 
family  housing  at  St.  Michaels  and  at 
Arnold  Street.  Staten  Island,  .New  York 
by  private  developers  for  subsequent 
leasing  to  the  .Navy 

The  proposed  action  as  discussed  in 
the  EA  is  to  reduce  the  Navy  family 
housing  deficit  at  Naval  Station  New 
York.  Staten  Island,  by  constructing  new 
housing  under  provisions  of  the  Section 
801  program  (10  U.S.C.  2828(g)  4  (h)). 
Under  this  program,  private  developers 
construct  new  housing  on  their  own 
sites  for  subsequent  leasing  to  the  .Navy 
for  at  least  20  years. 

In  response  to  a  Request  for  Proposals 
(RFP),  the  Navy  received  three 
proposals:  203  units  located  on  Arnold 
Street.  377  units  located  at  Bay  Street 
Unding.  and  1,000  units  located  at  St. 
Michael's.  Among  the  conditions 
specified  in  the  RFP  was  the 
responsibility  for  compliance  with  local, 
county,  state  or  federal  codes  and 
regulations  and  the  acquisition  of 
necessary  local,  county,  state  or  federal 
pennits  resting  solely  with  the 
developer 

As  a  result  of  evaluations  conducted 
of  these  proposals,  the  Navy  has 
selected  two  of  the  development 
proposals:  The  Arnold  Street  site  (203 
units)  and  the  St.  Michael's  site  (1,000 
units),  for  a  total  of  1.203  units 

The  proposed  action  will  constract  up 
to  1.000  Family  Housing  units  on  about 
49  acres  of  a  79-acre  parcel  at  the  St 
Michael's  site,  which  is  located  south  of 
Arthur  Kill  Road,  east  of  West  Shore 
Expressway,  between  Arden  Avenue 
and  Woodrow  Road.  The  proposed 
action  will  also  construct  up  to  203 
Family  Housing  units  on  about  8  acres  of 
land  at  the  Arnold  Street  site,  which  is 
located  about  1  mile  west  of  the 
waterfront  in  the  New  Brighton  section 
of  Staten  Island.  Both  housing  unit 
designs  will  consist  of  two  and  three 
level,  single  family  attached  and  semi- 
.•iM;irhed  structures  of  one.  two  and 
"..:^p  bedroom.  The  St,  Michael's 
housing  will  include  a  one-car  garage 
per  unit.  This  housing  will  be  utilized  by 
junior  enlisted  Navy  personnel  stationed 
at  Naval  Station  Staten  Island,  Nfw 
York.  The  Navy  prepared  an 
Environmental  Impact  Statement  (EIS) 
in  1985  and  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
in  1986  for  the  development  of  a  Surface 
Action  Group  (S.AGj  homeport  facility  at 
Staten  Island  It  was  determined  during 


preparation  of  these  documents  that 
current  rental  rates  of  available  housing 
were  unaffordable  to  many  Navy 
personnel,  particularly  junior  enlisted 
personnel.  The  Navy  proposed  a  series 
of  family  housing  alternatives  in  the 
SF.JS  to  satisfy  the  projected  deficiency 
of  1.700  units.  This  EA  addresses 
alternatives  to  reduce  this  housing 
deficit. 

.^lternativ(;s  considered  in  this  EA 
include  no  actujn.  military  construction 
(MCON)  on  Navy  owned  or  private 
property,  construction  by  private 
developers  on  Navy  sites  or  on  their 
own  sites  with  20-year  leases  to  the 
Navy  under  the  Section  801  program. 

The  no  action  alternative  was  rejected 
since  affordable  housing  would  not  be 
provided.  This  would  result  in  Navy 
personnel  leaving  their  families 
elsewhere,  such  as  their  former  duty 
station,  and  living  aboard  ship  or  in 
bachelor  s  quarters  in  .New  York.  This 
separation  would  lead  to  poor  morale 
and  lower  retention  rates  of  Navy 
personnel  The  MCO.N  alternative  was 
rejected  since  no  Navy  owned  land 
meeting  Navy  siting  requirements  for 
housing  is  available.  Construction  of 
housing  under  the  Section  801  program 
is  the  only  practicable  alternative  for 
providing  affordable  housing  to  Navy 
personnel 

Impacts  associated  with  the  proposed 
action  are  not  considered  to  be 
significant.  The  Arnold  Street  site  is 
located  on  a  hillside  where  the  average 
slope  IS  greater  than  MJ^j.  The  proposed 
action  will  comply  with  provisions  of 
the  Special  Hillside  Preservation  District 
zoning  overlay  that  stipulates  only  20% 
of  the  site  may  be  developed.  The  St. 
.Michael's  site  is  located  on  rolling 
terrain.  Site  grading  and  construction 
operations  a!  both  sites  will  be  designed 
to  minimize  erosion  and  to  avoid 
unncessary  disturbance  of  adjacent 
areas.  Appropriate  runoff  controls  will 
he  established  to  reduce  soil  erosion. 

The  Arnold  Street  site  has  been 
disturbed  by  past  land  use  and  supports 
an  urban  grass/shrub  vegetative 
complex:  dominant  species  include 
ragweed  and  dwarf  sumac  No  federal 
or  state  protected  wetlands  exist  at  this 
site.  The  St  .Michael's  site  supports 
upland  and  wetland  forest  communities: 
the  upland  complex  is  dominated  by 
oaks  while  the  wetland  complex  is 
dominated  by  red  maple,  A  portion  of 
this  site  has  been  mapped  as  wetlands 
by  the  .New  York  Department  of 
Environmental  Conservation  (NYDEC). 
While  construction  will  be  limited  to 
upland  areas,  the  proposed  action  will 
be  near  wetlands.  Wetland  buffer  areas 
will  be  maintained  during  construction 


operations  in  accordance  with  NYDEC 
regulations. 

Stormwafer  runoff  from  the  Arnold 
Street  site  will  be  collected  by  existing 
stormwafer  collection  systems. 
Stormwater  runoff  from  the  St.  Michael's 
site  will  be  dispersed  into  the  bordering 
wetland  in  a  fashion  which  utilizes  the 
absoiptive  capacity  of  the  wetland  to 
control  runoff  quantity  and  quality.  The 
use  of  wetlands  in  this  manner  will 
eliminate  the  need  for  a  retention  basin, 
and  is  consistent  with  NYDEC 
regulations. 

No  federal  or  state  protected 
endangered  species  will  be  impacted  at 
either  site  as  a  result  of  the  proposed 
action. 

Both  housing  locations  are  in  keeping 
with  the  residential  nature  of  the  areas 
surrounding  these  sites,  though  a  zoning 
variance  is  being  sought  for  the  Arnold 
Street  site  for  lot  coverage  controls, 
maximum  floor  areas  and  minimum 
open  space  ratios.  The  St.  Michael's  site 
has  been  reviewed  under  provisions  of 
the  Special  South  Richmond 
Development  District,  in  particular  with 
regard  to  Designated  Open  Space  (DOS). 
Thirty  acres  of  the  site  have  been 
mapped  as  DOS.  The  proposed  action 
retains  this  area  as  open  space  with 
slight  modifications,  as  approved  by  the 
New  York  City  Department  of  City 
Planning. 

While  the  proposed  action  will  not 
impact  archaeological,  cultural  or 
historic  resources  listed  or  determined 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  additional 
investigations  of  archaeological 
resources  that  may  be  present  is 
required  prior  to  development  of  either 
site.  The  Navy  will  perform  these 
studies  and  has  amended  the  existing 
Memorandum  of  Agreement  among  the 
Navy.  President's  Advisory  Council  on 
Historic  Preservation,  and  New  York 
State  Historic  Preservation  Officer 
which  addresses  cultural  resource 
related  to  the  SAG  homeport.  This 
amendment  requires  additional 
archaeological  investigations  be 
conducted  at  these  housing  sites  prior  to 
site  disturbance;  also,  it  outlines 
provisions  for  the  Navy  to  follow  for 
recovery  of  any  National  Register 
eligible  sites  prior  to  construction 
operations. 

The  proposed  action  will  not  result  in 
adverse  significant  impacts  to  noice  or 
air  quality  from  mobile  or  statutory 
sources.  No  adverse  impacts  to  local 
utility  systems  will  be  generated,  these 
systems  have  adequate  capacity  to 
handle  the  increased  demand. 

Analysis  of  traffic  impacts  associated 
with  the  proposed  action  indicates  four 


intersections  in  the  vicinity  of  the 
proposed  sites  may  require  mitigation  to 
reduce  increase  delays  and  congestion. 
1  hese  intersections  are:  Victory 
Boulevard  and  Bay  Street,  Arthur  Kill 
Road  and  Drumgoole  Road  West  Arden 
Avenue  and  Arthur  Kill  Road,  and 
Arden  Avenue  and  Woodrow  Road. 
This  mitigation  will  take  the  form  of 
signal  timing  changes  for  all 
intersections  and  construction  of  a  left 
turn  storage  lane  for  two  intersections. 
The  .Navy  is  committed  to  working  with 
the  appropriate  department  of 
tr-ansportation  to  ensure  the  necessary 
i.Tiprovements  are  implemented. 

Schools  serving  the  proposed  S'tes  arc 
generally  operating  below  capacity  and 
(an  accom,modate  projected  increases  of 
students  from  the  surrounding  area  and 
the  projected  number  of  Navy  students 
with  no  adverse  impacts.  It  is  estimated 
that  the  Arnold  Street  site  will  generate 
about  214  additional  students  (171 
elementary/middle  school  and  43  high 
school)  and  the  St.  Michael's  site  about 
1050  (840  elementary/middle  school  and 
210  high  school)  in  the  New  York  City 
Community  School  District  31  (total  1111 
elementary/middle  school  and  253  high 
school).  Elementary  and  middle  schools 
serving  the  Arnold  Street  site  are 
operating  well  below  full  student 
capacity  and  will  not  be  impacted  by 
this  increase  in  students.  Two 
elementary  school  servnng  the  St. 
Michael  8  site  are  operating  near  full 
student  capacity  and  the  increase  in 
students  generated  by  the  proposed 
action  may  impact  upon  these  schools. 
However,  the  District  has  approved 
construction  of  a  new  elementary  school 
about  3  mil'is  from  the  site  with  a 
projected  completion  date  in  1993.  This 
new  facility,  along  with  use  of  spare 
capacity  in  other  schools,  will  provide 
adequate  elem.entary  school  space, 
.Middle  schools  serving  the  St.  Michaels 
site  are  operating  well  below  capacity 
and  will  not  be  impacted  as  a  result  of 
the  proposed  action.  High  school 
districts  are  not  defined,  as  Hrr- 
elementary  and  middle  schools,  and 
students  may  attend  schools  outside  of 
"he  study  area.  The  high  school  nearest 
Arnold  Street  is  operating  well  under 
capacity  and  will  not  be  impacted  by  an 
increase  of  students  from  this  site.  The 
high  school  nearest  St,  .Michael's  is 
operating  near  capacity  and  may 
become  over  utilized.  However, 
projected  overall  use  of  District  31  high 
schools  indicate  they  are  generally' 
operating  well  below  capacity  and  they 
can  absorb  additional  students  with  no 
adverse  impacts. 

Based  on  information  gathered  during 
preparation  of  the  EA,  the  Navy  finds 


that  construction  of  1.203  family  housing 
units  at  Arnold  Street  and  St.  Michael's. 
Staten  Island.  New  York  will  not 
significantly  impact  the  environment 

The  EA  prepared  by  the  Navy 
addressing  this  action  has  been  placed 
in  the  following  area  libraries: 
New  York  Public  Lbrary.  St.  George 

Branch.  10  Hyatt  Street,  Staten  Island. 

NY  10301. 
Stapleton  Public  Library,  Accessions 

Desk.  132  Canal  Street,  Staten  Island. 

NY  10304. 
New  \vr^  Historical  Society  Library. 

170  Central  Park  West.  New  York,  NY 

10024. 
College  of  Staten  Island  Library.  715 

Ocean  Terrace.  Staten  Island.  NY 

11X)18, 
lirooklyn  Public  Library.  Grand  Army 

Plaza,  Brooklyn,  NY  10304. 
New  York  Public  Library.  Fifth  Ave.  A 

42nd  Street.  New  York.  NY  lOOia 

The  EA  is  also  on  file  and  may  be 
reviewed  by  interested  parties  at  the 
place  of  origin.  Commanding  Officer. 
Northern  Division.  Naval  Facilities 
F^ngineering  Command.  Building  77L.  US 
Naval  Base,  Philadelphia.  PA  19112-5000 
(.^ttn:  Mr,  Robert  Ostermueller,  Code 
202,2.  telephone  |215)  8H7-6262).  A 
limited  number  of  copies  of  the  EA  are 
available  to  fill  single  copy  requests. 

A  final  decision  by  the  Navy  on  this 
Finding  of  No  Significant  Impact  will 
occur  in  30  d.iys  from  the  Federal 
Register  publication  dale.  The  public  is 
invited  to  submit  comments  on  the 
proposed  action  to  the  address  given 
above  prior  to  the  end  of  this  period. 

Dated;  May  5. 1989. 
).M.  Dougherty, 

Captain.  CEC,  USN.  Assistant  for  Civ  ij 
Engineering.  Deputy  Chief  of  Naval 
Operations  (Logistics). 
(FR  Doc.  89-11283  Filed  5-9-89;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Col'ection 
Requests;  Under  OMO  Review 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  0. 
1989, 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  BuidinE  3.  Washington.  DC  20202- 

fOR  FURTHtB  IKFORMATiOM  CONVftCT 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  ot 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Mana^ment.  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e^.. 
new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequencj'  of 
collection;  (4)  The  affected  public  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  May  4. 1989 

Carlos  U.  Rice, 

Director.  Office  of  Information  Resources 
Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Gifted  and  Talented  Education 
Research  Center. 

Frequency:  On  occasion. 

Affected  Public:  State  and  local 
Government. 

Abstract:  This  form  will  be  used  by 
eligible  applicants  to  apply  for  grants 
under  the  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program. 


201B2 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesday,  May  10,  1989  /  Notices 


mm 


The  Department  uses  the  information  to 
make  grant  awards. 

Reporting  Burden: 

Fesponses:  10. 

Burden  Hours:  2800. 

Recordkeeping  Burden: 

Recordheepers:  0. 

Burden  Hours:  0 

OfTice  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension 

Title:  Application  for  Specidl  Projects 
Grants  under  Library  Services  for  Indian 
Tribes  Program. 

Frequency:  Annually 

Affected  Public:  State  and  local 
governments. 

Reporting  Burden: 

Responses:  75. 

Burden  Hours:  600 

Recordkeeping  Burden:  j 

Recordkeepers:  0. 

Burden  Hours:  0, 

Abstract:  D\\i  form  is  needed  to 
enable  Indian  Tribes  and  Hawaiian 
Natives  to  apply  for  Special  Project 
Grants  as  amended.  The  Department 
uses  the  information  to  determine 
compliance  with  the  Act  and  to  makf 
grant  awards. 

OfTice  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Library  Services  and 
Construction  Act  (Pub.  L  98-480}— State 
Administered  Program  Application  and 
Annual  Program  Titles,  II.  and  III. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
government. 

Reporting  Burden: 

Responses:  54.  i 

Burden  Hours:  2.160.  | 

Recordkeeping  Burden: 

Recordkeepers:  54 

Burden  Hours:  54. 

Abstract:  These  forms  will  be  used  b> 
State  Library  Administrative  Agencies 
that  receive  funds  under  the  Library- 
Services  and  Construction  Act.  as 
amended.  The  Department  uses  thr 
information  collected  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management. 

Office  of  Postsecondary  Education 

Type  of  Review:  E.xisting, 

Title:  Call  Report— Lender  s  Annual 
Report  on  Guaranteed  Student  Ixians 
Outstandi.ng. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for 
profit,  non-profit  institutions. 

Reporting  Burden: 

Responses:  12,000, 

Burden  Hours:  6,600 


Recordkeeping  Burden: 

Recordkeepers:  12.000, 

Burden  Hours:  900, 

Abstract  This  report  is  used  by  all 
lenders  participating  in  the  Guaranteed 
Student  Loan  Program  to  provide  the 
Department  with  information  regarding 
the  lender's  loan  portfolio. 

Office  of  Vocational  and  Adult 
Education 

7'vpe  of  Review:  Revision. 

Title:  Application  for  the  Workplace 
Literacy  Program 

Frequency:  Annual!> 

Affected  Public:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions:  Small 
businesses  or  organiziition.s 

Reporting  Burden: 

Responses:  350. 

Burden  Hours:  7,000. 

Recordkeeping  Burden: 

Recordkeepers.  0 

Burden  Hours:  0. 

Abstract:  This  form  w  ill  be  used  by 
public  or  private  agencies,  institutions 
organizat.ons  to  apply  for  funding  under 
the  Workplace  Literacy  Program.  The 
Department  uses  the  information  to 
m.ake  grant  awards. 

(FR  Doc.  89-in.M  Filed  5-9-«9:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assi«tanc9  Award;  State  of 
Washington 

agency:  i:  S,  Department  of  Energy 
(DOE),  Richland  Operations  Office. 
action:  .Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 

award. 


summary:  The  DOE  Richland 
Operations  Office,  in  accordance  with 
10  CF'R  6O0.7(b](2),  gives  notice  of  its 
plan  to  award  a  noncompetitive  grant  to 
the  State  of  Washington  for  support  of  a 
conference  on  technology  transfer. 
Scope:  The  State  of  Washington, 
through  its  Centennial  Commission,  is 
sponsoring  a  series  of  international 
trade./export  symposia,  including  one  in 
Richland.  Washington,  which  will 
include  discussions  of  barriers  to  and 
means  of  facilitating  the  transfer  to  the 
private  sector  of  technology  developed 
in  government  laboratories.  In 
accordance  with  the  requirements  of  the 
Federal  Technology  Transfer  Act  of  1986 
(Pub.  L.  99-502),  DOE  wishes  to 
participate  in  and  help  support  this 
conference.  The  proposed  award  will 
assure  that  the  Government's  role 
(particularly  DOE's)  in  technology 
transfer  will  be  addiressed.  and  DOE 


believes  that  the  purpose  and  the  goals 
of  the  Technology  Symposium  are 
relevant  to  the  DOE  mission.  The  cost  of 
this  conference  is  expected  to  be 
approximately  $191,000.  DOE's  support 
is  proposed  to  be  $50,000. 

The  DOE  has  determined  that  the 
award  on  a  noncompetitive  basis  is 
appropriate  because  the  applicant  is 
already  conducting  this  activity  using  its 
own  resources  and  those  donated  by 
third  parties;  however.  DOE  support 
would  enhance  the  public  benefits  to  be 
derived,  any  effort  to  support  another 
group  for  the  same  purpose  would  not 
be  in  the  public  interest,  and  DOE 
knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  activity. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marji  W.  Parker,  U.S.  Department  of 
Energy.  Richland  Operations  Office, 
Procurement  Division,  P.O.  Box  550, 
Richland.  VVA  99352,  Telephone:  (509) 
376-2029. 

Date:  April  6.  1989. 
Robert  D.  Larson, 

Director.  Procurement  Division.  Richland 
Operations  Office. 
[FR  Doc.  89-11234  Filed  5-*-89:  8:45aml 

HtXmO  CODE  MSO-O-M 


Advisory  Committee  on  Nuclear 
Facility  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  and  Time:  Thursday,  May  25, 
1989,  9:00  p.m.  to  5:00  p.m.;  8:00  p.m.  to 
10:00  p  m. 

Place:  Brookhaven  National 
Laboratory,  Conference  Room  B, 
Berkner,  Upton,  NY  11973. 

Contact:  Wallace  R.  Komack, 
Executive  Director,  ACNFS,  S-2, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone:  202/ 
586-1770. 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  [42  U.S.C.  2014). 

Tentative  Agenda 

May  25,  1989 

9:00-5:00:  Subcommittee  Reports 
Review  of  Brookhaven  National 


Laboratory  Issues 

High  Flux  Beam  Reactor  Status  and 
Issues 

Environmental  Issues 

N  Reactor  Status  Report 

Selected  Technical  Issues 

Committee  Business 
5  00:  .Meeting  Adjourned  until  8:00  p.m. 
8:00-10:00:  Public  Comment 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  R.  Komack  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  IF^ 
190,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC,  between  9:00  a.m.  and 
4.00  p  m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issupd  at  Washington,  DC.  on  Min  8,  1^)89 
I.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer 

(PR  Doc.  89-11398  Filed  5-9-89:  8:45  am] 
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[ERA  Docket  No.  89-06-NGI 

Gas  Masters,  Inc.;  Order  Granting 
Blanket  Authorization  To  Export 
Natural  Gas  to  Canada  and  Mexico 

AGENCY:  Office  of  Fuels  Programs, 
Department  of  Energy. 
ACTION:  Notice  of  an  Order  Granting 
Blanket  Authorization  to  Export  Natural 
Gas  to  Canada  and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Gas 
Masters,  Inc.  (GMI).  authorization  to 
export  natural  gas  from  the  United 
States  to  Canada  and  Mexico.  The  order 
issued  in  ERA  Docket  No.  89-06-NG 
authorized  GMI  to  export  a  total  of  up  to 
100  Bcf  of  gas  during  a  two-year  period 
beginning  on  the  date  of  the  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 


.\\,  "  1.    SW     Washington.  DC  20585, 
[s)Z]  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  April  28, 1989. 
).  Allen  Wampler. 

Assistant  Secretary.  Fossil  Energy. 
[PR  Doc.  89-11235  Filed  5-9-89:  8:45  am| 
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[FE  Docket  No.  89-21 -NG I 

Indeck-Yerkes  Energy  Services,  inc^ 
Application  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy. 

Dpp,irtment  of  Energy, 

ACTION:  .Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

SUMMARY:  The  Office  of  Fossil  Energy 

(FE)  of  the  Depariment  of  Energy  (DOE) 
gives  notice  of  receipt  on  March  28. 
1989,  of  a  application  filed  by  Indeck- 
Yerkes  Energy  Services,  Inc.  (Indeck- 
Yerkes).  for  authorization  to  import  up 
to  4.5  Bcf  per  year  of  natural  gas  from 
Canada  for  a  term  of  15  years.  The  gas 
would  be  transported  within  the  United 
States  through  existing  and  proposed 
pipeline  facilities.  Indeck-Yerkes 
requests  that  the  authorization 
commence  November  1,  1990,  the  date 
that  the  new  facilities  required  to 
transpori  this  gas  are  planned  to  be 
completed  and  operational.  The  gas 
would  be  used  to  fuel  the  applicant's 
new  cogeneration  facility  to  be 
constructed  near  Tonawanda,  New 
York. 

The  application  is  filed  pursuant  to 
section  3  of  the  .Natural  Gas  Act  (NGA) 
and  DOE  Delegation  Order  Nos.  0204- 
111  and  0204-127  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  no  later 
than  June  9,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

AUyson  C  Reilly.  Office  of  Fuels 
Pr(.srams.  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
Building.  Room  3F-094, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586- 
9394. 

Diane  Stubbs.  Natural  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy. 
Forrestal  Building.  Room  6E-042. 
1000  Independence  Avenue  SW., 


Washington,  DC  20585,  (202)  586- 

SUPPLEMENTARY  INFORMAT   ON:  Indeck- 

Yerkes,  an  Illinois  corporation,  is  a 
wholly-owned  subsidiary  of  Indeck 
Energy  Services,  Inc.  (Services),  also  an 
Illinois  corporation,  with  its  principal 
office  in  Wheeling.  Illinois.  Services  and 
its  subsidiaries  are  engaged  in  the 
development,  owTiership,  operation  and 
maintenance  of  cogeneration  projects. 
Indeck-Yerkes  is  currently  constructing 
a  new  53-megawatt  gas-fired 
cogeneration  facility  adjacent  to  the 
DuPont-Yerkes  plant  near  Tonawanda, 
New  York.  The  cogenerator  is  expected 
to  be  completed  and  in  commercial 
operation  by  March  1. 1990.  It  will  be 
operated  as  a  "qualifying  facility"  under 
section  201  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978.  In 
addition.  Indeck-Yerkes  has  filed  a 
Certification  of  Compliance  with  the 
coal  capability  requirement  for  proposed 
new  electric  powerplants  pursuant  to 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978.  as  amended  (54  FR  3111. 
lanuary  23. 1989). 

Indeck-Yerkes  states  that  all  the 
natural  gas  imported  under  its  requested 
authorization  will  be  used  to  fuel  the 
new  cogeneration  facility.  Under 
anticipated  normal  operating  conditions, 
the  cogenerating  facility  will  consume 
an  average  of  about  12,000  Mcf  per  day. 
Indeck-Yerkes  asserts  that  its  request 
for  authority  to  import  up  to  4.5  Etcf  per 
year  is  necessary  to  meet  the  facility's 
fuel  needs,  allow  for  transportation 
shrinkage,  and  provide  a  reasonable 
margin  for  any  unforeseen  exigency.  The 
electric  power  to  be  produced  by  the 
facility  is  under  contract  for  sale  to 
Niagara  Mohawk  Power  Corporation. 

Indeck-Yerkes  will  buy  the  Canadian 
gas  from  Indeck  Gas  Supply  Corporation 
(Supply),  a  wholly-owned  subsidiary  of 
Services,  in  accordance  with  their  gas 
purchase  agreement  dated  December  27. 
1988.  Supply  has  agreed  to  sell  and 
deliver  up  to  a  maximum  of  14  MMcf  of 
gas  per  day  and  up  to  an  annual 
contract  quantity  of  4.5  Bcf.  The  price 
will  equal  Supply's  weighted  average 
cost  of  the  gas  delivered  to  Indeck- 
Yerkes.  including  a  management  fee 
described  below,  and  all  costs  related  to 
transportation  in  Canada  by  NOVA 
Corporation  of  Alberta  and 
Tr-jnsCanada  PipeLines  Limited  (TCPL) 
tc  the  point  at  the  international  border 
where  Indeck-Yerkes  receives  the 
volumes.  The  term  of  the  agreement 
between  Indeck-Yerkes  and  Supply 
extends  through  January  1.  2006,  with 
provision  for  extension  for  subsequent 
periods  of  one  year,  until  terminated  by 
a  12-monlh  notice  in  writing  by  either 
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part>   Indeck-Yerkes  estimates  that  the 
dRiivered  price  it  will  pay  Supply  dunny 
the  first  year  of  the  proposed  import 
arrangement  would  be  S2.52  per  Mcf. 
Indeck-Yerkes  bases  this  estimate  on  its 
calculation  of  Supply's  weighted 
average  cost  of  gas  per  Mcf  purchased 
from  producers  under  four  contracts 
submitted  as  part  of  this  application 

The  volumes  of  gas  that  Supply  has 
available  for  resale  to  Indect-Yerkes 
will  be  provided  by  Norlhstar  Energy 
Corporation  (Northstar).  Chesapeake 
Resources  Ltd.,  et  al.  (Chesapeake,  et 
a! ),  and  Bow  Valley  Industries.  Ltd 
IBow  Valley),  Together,  those  Canadia.i 
producers  contractually  agreed  to  sell  to 
Supply,  on  a  firm  basis,  a  total  of  up  to 
25.8  .MMcf  per  day  and  up  to  9  .34  Dcf  of 
natural  gas  per  year  as  well  as  up  to  3.) 
Bcf  of  natural  gas  per  year  on  an 
mterruptible  basis.  According  to  the 
application,  after  TCPL's  transporlatiun 
shrinkage  allowance  estimated  to  be 
approximately  7  percent,  these  volumes 
net  Supply  a  total  of  9.0  Bcf  per  year  nr 
up  to  24.0  MMcf  per  day  for  export  at 
the  international  border.  Of  the  total 
\  olumes  purchased  by  Supply  from  the 
producers,  4.5  Bcf  per  year  or  12.0  MMcf 
per  day  will  be  sold  to  Indeck-Yerkes. 
The  remaining  4.5  Bcf  purchased 
annually  will  be  sold  by  Supply  to 
Indeck-Yerkes'  affiliate.  Indeck  Energy 
Ser\  ices  of  Oswego,  Inc.  (Indeck- 
Oswpgo).  to  fuel  a  cogeneration  facility 
it  IS  planning  to  build  near  Oswego, 
New  York.  Indeck-Oswego  has  an 
application  for  authority  to  import  that 
gas  from  Supply  pending  before  the  DOE 
in  FE  Docket  No.  a9-22-NG. 

Indeck-Yerkes  states  that  the  four 
contracts  encompassing  the  entire 
quantity  of  gas  purchased  by  Supply  will 
be  administered  by  a  single  producer, 
Bow  Valley,  Bow  Valley  will  also  act  as 
Supply  8  liaison  with  TCPL  for  the 
transportation  of  Supply's  gas  through 
TCPL  s  system  For  this  service.  Bow 
Valley  will  receive  a  fee  from  Supply  of 
approximately  $0,02  (U.S.)  per  Mcf  of 
purchased  gas  wh  ch  will  be  included  in 
the  price  of  gas  paid  by  Indeck-Yerkes. 

Indeck-Yerkes  described  Supply  s  gas 
purchase  agreements  with  the  Canadian 
producers  as  follows; 

A.  Northstar  Agreement 

Under  the  Norths'ar  gas  purchase 
rt^rpement,  Supply  will  purchase  with  a 
1  irr.p  sum  payment  in  the  amount  of 
S1J,65  million  (L'.S.)  to  be  paid  on 
November  1,  1969.  a  total  volume  of  26 
million  MMBtu  (approxima'ely  26  Bcf]  of 
natural  gas  to  be  delivered  over  a 
maximum  term  of  18  years.  .Additionally, 
Supply  will  reimburse  .Northstar  for  its 
actual  production  taxes,  and  gathering 
and  processing  costs  based  on  an  initial 


rate  of  S.315  (U  S.)  per  MMBtu.  This 
initial  rate  is  to  be  increased  annually 
by  an  amount  equal  to  the  greater  of  five 
percent  of  the  US,  GNP  deflator 
commencing  on  January  1,  1989.  Supply 
will  reimburse  Northstar  for  all  related 
royalty  payments  and  all  transportation 
costs  to  the  point  of  delivery  near 
Empress.  Alberta.  Supply  also  agreed  to 
a  minimum  take  of  at  least  6.000  MMBtu 
of  gas  per  day  and  contends  that  It  is 
highly  unlikely  that  Supply  will  be 
unable  to  take  at  least  that  amount  at 
any  time  during  the  term  because  the 
average  combined  daily  requirements  of 
the  two  cogeneration  facilities 
consuming  this  gas  is  estimated  to  total 
24  (MK1  .Mcf  per  day 

B  Chesapeake,  et  al..  .Agreement 

The  Ches.ipeake  group  of  producers 
hii\  e  aj^reed  to  sell  Supply  a  total  of  up 
ti.i  ' S)~%  Mcf  per  day  of  natural  gas  over 
an  initial  term  of  15  years.  Additional 
non-firm  volumes  may  be  purchased  if 
needed  in  any  year  Under  the 
Chesapeake  agreement.  Supply  will  take 
title  tu  the  gas  delivered  to  the  Alberta 
border  at  an  initial  price  of  $1.67  (U.S.) 
per  .Vkf.  Commencing  January  1.  1991. 
and  each  year  thereafter,  the  contract 
price  will  escalate  by  three  percent  of 
the  preceding  contract  year  price. 
Supply  also  agreed  to  pay  an  annual 
bonus  set  by  a  formula  essentially  fixing 
the  price  of  the  gas,  subject  to  ceiling 
amounts,  to  the  price  received  by 
Indeck-Yerkes  affiliate.  Indeck-Oswego, 
for  electric  power  sold  to  Niagara 
Mohawk  from  its  Oswego,  New  York, 
cogeneration  facility.  The  bonus 
payments  would  start  in  1992,  when  the 
maximum  bonus  payment  would  be  $.12 
per  Mef  and  could  gradually  rise  to  a 
maximum  of  $3.75  per  Mcf  in  2004  as  the 
price  paid  for  the  electric  power  exceeds 
the  specified  floor  rate  which  increases 
beginning  in  1998. 

The  Chesapeake  contract  volumes 
will  be  produced  from  dedicated 
reserves  that  are  to  be  verified  annually 
t)y  an  independent  engineering  firm. 
Further,  in  the  event  the  firm  sales 
volumes  are  not  delivered.  Supply's 
agreement  provides  that  the  Chesapeake 
producers  must  reimburse  Supply  for  the 
reasonable  cost  of  securing  substitute 
production  from  other  sources. 

C.  Bow  Valley  Agreements 

Supply  has  two  contracts  with  Bow 
Valley  under  which  Bow  Valley  will  sell 
Supply,  on  a  firm  basis,  a  combined 
total  of  up  to  12,5(KJ  Ncf  of  Canadian 
natural  gas  per  day  for  an  initial  term  of 
15  years.  The  contracts  are  dated 
February  13,  and  March  13, 1989, 
respectively.  Supply  has  agreed  to  take 
or  pay  for  a  total  of  4.56  Bcf  of  gas  per 


year,  but  is  given  the  right  to  receive  any 
prepaid  volumes  at  any  time  up  to  two 
years  after  the  end  of  the  term  of  the 
agreements.  Supply  will  take  title  to  the 
gas  at  a  point  of  interconnection 
between  Bow  Valley's  TCPL's 
transmission  facilities  located  in 
Saskatchewan.  The  pricing  provisions  of 
Bow  Valley's  February  agreement  are 
identical  to  those  of  the  Chesapeake 
agreement.  The  initial  price  will  be  $1.67 
(U.S.)  per  Mcf  and  escalates  each  year 
by  three  percent,  plus  a  bonus  to  be 
determined  under  the  same  formula 
contained  in  the  Chesapeake  contract. 
The  March  agreement  provides  for  the 
same  $1.67  price  and  bonus  formula,  but 
provides  for  a  four  percent  annual 
escalation  to  the  initial  price.  Bow 
Valley  has  agreed  to  pay  for  the 
transportation  to  its  interconnection 
with  TCPL  and  any  Canadian  taxes, 
royalties  and  duties  assessed  on  the 
delivered  gas.  Bow  Valley  will 
guarantee  delivery  of  at  least  12,500  Mcf 
per  day  from  its  own  reserves  and  has 
agreed  to  secure  substitute  production 
from  other  sources  in  the  event  it  incurs 
a  production  problem  or  for  some  other 
reason  cannot  deliver  the  contract 
volume  as  agreed. 

The  point  of  delivery  for  the  gas 
imported  by  Indeck-Yerkes  to  enter  the 
U.S.  will  be  at  an  interconnection 
between  TCPL  and  a  new  border  facility 
near  and  parallel  to  the  existing 
facilities  of  Tennessee  Gas  Pipeline 
Company  (Tennessee)  in  the  vicinity  of 
Niagara  Falls,  New  York.  Indeck-Yerkes 
states  that  National  Fuel  Gas  Supply 
(National)  will  transport  up  to  12.000 
Mcf  per  day  of  its  imported  gas  on  a  firm 
basis  from  Niagara  F'alls  through  the 
new  Niagara  Spur  Loop  Line  that  would 
be  constructed  and  jointly  owned  by 
Tennessee,  National,  and  PennEast  Gas 
Service  Company,  to  a  point  of 
interconnection  with  National's  existing 
facilities  at  East  Aurora,  New  York. 
From  this  point,  the  import  will  be 
delivered  to  National  Fuel  Gas 
Distribution  Corporation's  pipeline 
facilities  for  subsequent  delivery  to 
Indeck-Yerkes'  Tonawanda 
cogeneration  facility. 

In  support  of  its  application.  Indeck- 
Yerkes  states  that  the  imported  gas  is 
needed  as  a  long-term  fuel  supply  for  its 
new  cogeneration  facility  and  that  the 
gas  would  be  purchased  under 
competitive  pricing  terms  with  sufficient 
flexibility  to  assure  that  the  imported 
gas  would  remain  competitive  over  the 
term  of  the  requested  authorization. 
Indeck-Yerkes  further  asserts  that 
Supply's  agreements  with  its  several 
Canadian  sources  of  supply  assures  it  a 
secure  supply  of  gas  over  the  term. 


The  decision  on  Indeck-Yerkes' 
application  for  import  authroity  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas,  security  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facilities. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas,  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  the  burden 
of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price, 

NEPA  Compliance 

The  National  Enviionmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.] 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  The 
FERC.  in  Docket  Nos.  CP88-94-O00, 
CP88-194-000.  and  CP88-171-000, 
encompassing  the  projects  of  National 
and  Tennessee,  is  currently  performing 
an  environmental  review  of  the  impacts 
of  constructing  and  operating  the 
proposed  pipeline  facilities  through 
which  National  would  transport  the 
import  before  making  its  decision  on  the 
certificate  applications.  The  DOE  will 
participate  in  the  environmental  review 
process  at  the  appropriate  level.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities  regarding  the 
Indeck-Yerkes  application. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  servo  to  make 
the  protestant  a  party  to  the  proceeding. 


although  protests  and  comments 
received  from  persons  who  are  no! 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy. 
Room  3F-056.  F'E-50.  Forrestal  Building, 
1000  Independence  Avenue  SVV.. 
Washington.  DC  20585  They  must  be 
filed  no  later  than  4:30  p.m.,  e.d.t.,  June  9, 
1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact. 
law.  or  policy  at  issue,  show  that  it  is 
materia!  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  conditional  or  final 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  responses  filed  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  590.316. 

A  copy  of  Indeck-Yerkes'  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC,  April  28, 1989. 
|.  Allen  Wampler, 

Assistant  Secretary,  Fossil  Energy. 

(PR  Doc.  89-11236  Filed  5-9-89:  8:45  am] 

nUJNQ  CODE  MSO-OI-M 

I  ERA  Docket  No  e9-,Ci-,NG 

Tenngasco  Corp..  OrOer  Gr-anint. 
Blanket  Authorization  To  Expon 
Natural  Gas  to  Canada  and  Mexico 

agency:  Office  of  Fuels  Programs, 

Department  of  Energy. 

ACTION:  Notice  of  an  Order  Granting 

Blanket  Authorization  to  Export  Natural 

Gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notices 
that  it  has  issued  an  order  granting 
Tenngasco  Corporation  (Tenngasco) 
authorization  to  export  natural  gas  from 
the  United  States  to  Canada  and 
Mexico.  The  order  issued  in  ERA  Docket 
No.  89-01 -NG  authorized  Tenngasco  to 
export  a  total  of  up  to  100  Bcf  of  gas 
during  a  two-year  period  beginning  on 
the  date  of  the  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:(K)  a.m  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  April  28. 1989. 
|,  Allen  Wampler, 
Assistant  Secretary.  Fossil  Energy. 
(FR  Doc.  89-11237  Filed  5-9-89:  8:45  am) 
BIUJNG  CODE  MS(H)1-«I 


IFE  Dochei  No  ,'''»„  14,  NCii 

TransAmerican  Natural  Gas  C  orp,^ 

Order  Granting  Blanket  hL,i:ru:j!\7^f'on 
to  Import  and  Expoft  HaXo'ai  (j.ib 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  and  Mexico  and  (o 
Export  Natural  Gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
TransAmerican  Natural  Gas 
Corporation  (TransAmerican)  blanket 
authorization  to  import  and  export 
natural  gas.  The  order  issued  in  FE 
Docket  No.  89-14-NG  authorizes 
TransAmerican  to  import  up  to  150  Bcf 
of  Canadian  and  Mexican  natural  gas 
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and  to  export  up  to  150  Bcf  of 
domestically  produced  natural  gas  to 
Mexico  over  separate  two-year  terms 
beginning  on  the  dates  the  first  import 
and  the  first  export  commence. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  Apnl  28,  1989. 
|.  Allen  W'ampler, 
Assistant  Secretary.  Fossi!  Enerriv 
|FR  Doc.  88-11238  Filed  5-»-8»:  8:45  amj 
MLUNQ  COOC  M$0-01-« 


[ERA  Docfctt  No.  89-03-NG] 

Washington  Natural  Gas  Co^  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy,  DOE, 

Office  of  Fossil  Energy 

ACTION:  Notice  of  Order  Granting 

Blanket  Authorization  to  Import  Natural 

Gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  It  has  issued  an  order  granting 
Washington  Natural  Gas  Company 
(Washington  Natural)  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  89-03-NG  authorizes 
Washington  Natural  to  import  up  to  l.VJ 
Bcf  of  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery, 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m,  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays- 
Issued  in  Washington,  DC,  April  ZH,  19»y. 
|.  Allen  Wampler.  | 

A.ii,:stcint  Secr^cay  Fossil  Energy. 
|FR  Doc  89-11239  Filed  5-9-69:  8:45  amj 
BIU.INQ  COOE  MS0-01-M 


IFE  Docket  No.  89-19-NGl 

Wisconsin  Power  and  Light  Co.; 
Application  for  Authorization  To 
Import  Natural  Gas  From  Canada 

aoency:  Office  of  Fossil  Energy, 
Department  of  Energy. 


action:  .Notice  of  application  for  a 
short-term  and  a  blanket  authorization 
to  import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOEl 
gives  notice  of  receipt  on  March  13, 
1989.  of  an  application  filed  by 
Wisconsin  Power  and  Light  Company 
(WPL)  for  short-term  authority  to  import 
from  TransCanada  PipeLines,  Limited 
(TransCanada)  up  to  10,718  Mcf  per  day 
of  natural  gas  beginning  on  the  date  of 
the  first  delivery  through  October  31, 
1992.  In  addition.  WPL  requests  separate 
blanket  authority  to  import  up  to  100,000 
Mcf  per  day  of  spot  market  natural  gas 
frrim  various  Canadian  producers  over  a 
two-year  period  beginning  on  the  date  of 
the  first  delivery  WPL  intends  to  use  the 
imported  gas  under  both  short-term  and 
blanket  authorizations  to  supply 
customers  on  its  system.  It  is 
contemplated  that  the  gas  supplied 
under  t.he  blanket  authorization  would 
be  imported  by  WPL  either  for  its  own 
account,  or  as  broker  or  agent  on  behalf 
of  others.  WPL  states  that  no  new 
pipeline  facilities  would  be  required  for 
the  transportation  of  these  imports. 

The  application  is  filed  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  No.  0204-111  and 
0204-127,  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  lune  9.  1989 
FOR  FURTHER  INFORMATION: 

Frank  Duchaine,  Office  of  Fuels 
Programs.  Fossil  Energy,  U,S. 
Department  of  Energy.  Forrestal 
Building,  Room  3H-087,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585  (202)  586-8233 

Michael  Skinker.  .Ndtural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  L'S,  Uppartment  of  Energy, 
Forrestal  Building.  Room  6E-042, 1000 
Independence  Avenue.  SW,. 
Washington.  DC  20585  (202)  586-«667. 
SUPPLEMENTARY  INFORMATION:  With 
regard  to  the  requested  short-term 
authorization.  WPL  furnished  with  its 
application  a  precedent  agreement  and 
gas  purchase  contract  with 
TransCanada  dated  October  26,  1988 
Under  the  terms  of  the  contract. 
TransCanada  will  supply  WPL  up  to  a 
maximum  of  4.287  Mcf  of  gas  per  day  on 
a  firm  basis  for  a  term  extending 
through  October  31,  1992.  The  contract 
contains  a  provision  giving  WPL  the 
right  to  purchase  up  to  6,431  Mcf  per  day 
of  additional  intemiptible  supplies  that 


may  become  available  and  offered  by 
TransCanada  from  time  to  time. 
According  to  this  application,  WPL  is 
not  obligated  to  take  or  pay  for  any 
volume  of  gas.  The  contract  provides 
that  if,  during  any  contract  year,  the 
volumes  purchased  by  WPL  fall  below 
60  percent  of  the  aggregate  of  the 
maximum  daily  quantities,  then 
TransCanada  may  elect  in  the 
succeeding  year  to  reduce  the  daily 
contract  quantity  of  4,287  Mcf. 

The  proposed  gas  purchase  contract 
between  WPL  and  TransCanada 
establishes  a  two-part  rate  structure 
consisting  of  a  monthly  demand  charge 
and  a  monthly  commodity  charge.  The 
demand  charge  would  equal  the  product 
of  the  daily  contract  quantity  in  effect 
during  such  month  times  the  sum  of  the 
toll  charges  of  TransCanada  and  Nova 
Corporation  of  Alberta  for 
transportation  of  the  gas  in  Canada.  The 
commodity  charge  to  be  paid  for  each 
MMBtu  of  firm  supplies  at  100  percent 
load  factor  is  calculated  based  upon  a 
formula  that  reflects  the  price  of  spot 
market  gas  delivered  into  ANR's  gas 
transmission  system  at  Custer  County, 
Oklahoma.  Notwithstanding  the  actual 
computed  price,  the  contract  contains  a 
provision  that  WPL  would  have  to  pay  a 
delivered  border  price  for  the  gas  of  at 
least  $1.50  (U.S.)  per  MMBhi,  For  each 
MMBtu  of  intemiptible  supplies,  the 
commodity  charge  paid  by  WPL  will  be 
based  upon  the  same  formula  in  effect 
for  firm  volumes  less  five  cents.  The 
agreement  also  provides  that  the  parties 
may  negotiate  modification  of  the 
pricing  provisions.  In  an  April  14, 1989. 
letter,  WPL  indicated  that  the  pricing 
formula  would  result  in  a  delivered 
charge  of  $1.43  per  MMBtu  for  April 
1989.  Thus,  the  price  WPL  would  pay  for 
April  1989  would  be  adjusted  to  $1.50 
per  MMBtu. 

The  volumes  to  be  supplied  under  the 
agreement  with  TransCanada  would 
enter  the  U.S.  at  a  point  near  Emerson, 
Manitoba,  by  means  of  existing  pipeline 
facilities  owned  and  operated  by 
Midwestern  Gas  Transmission 
Company  (Midwestern).  Midwestern 
would  transport  the  gas  to  an 
interconnection  with  the  facilities  of 
ANR  Pipeline  Company  (ANR)  at 
Marshfield,  Wisconsin,  which  would 
then  use  its  existing  facilities  to  deliver 
the  gas  to  WPL's  distribution  system. 

Under  the  requested  blanket 
authority,  the  specific  terms  of  each  spot 
market  transaction  would  be  negotiated 
on  an  individual  basis  with  market- 
sensitive  pricing.  No  contracts  have 
been  executed  and  therefore  the 
application  does  not  identify  the 
suppliers,  buyers,  or  prices.  The  spot  gas 


would  be  transported  by  means  of 
existing  transmission  facilities,  however, 
the  location  where  it  would  enter  the 
U.S.  may  vary  for  different  transactions 
with  delivery  points  to  be  established 
during  sales  contract  negotiations. 

In  support  of  its  application.  WPL 
asserts  that  the  proposed  import 
volumes  are  needed  to  meet  its  system 
requirements  and  that  the  gas  purchase 
agreement  with  TransCanada  provides 
for  a  competitive  price  over  the  term  of 
the  arrangement.  In  addition,  WPL 
submits  that  TransCanada  has  a  record 
of  providing  reliable  gas  supplies. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
request  is  granted,  the  authorization 
would  be  conditioned  on  the  filing  of 
quarterly  reports  to  facilitate  monitoring 
of  the  operation  and  effectiveness  of 
DOE's  import  program. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq..  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  27. 1989.  the  DOE 
published  in  the  Federal  Register  (54  FR 
12474)  a  notice  of  amendments  to  its 
guidelines  for  compliance  with  NEPA,  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE  s 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 


proceeding  and  to  haw.  the  wriUcn 
comments  considered  as  the  liasis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appIi.':ation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  prote.sts  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  .All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy  Room  3F-056. 
FE-.50,  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  .586-9478. 
They  must  be  filed  no  later  than  4:30 
p,m,,  e.d,t.,  June  9.  1989 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  WPL's  application  is 
available  for  inspection  and  copying  in 


the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  April  28. 1989. 
|.  Allen  Wamplef , 
Assistant  Secretary,  Fossil  Energy. 
|FR  Doc  89-11240  Filed  S-9-89:  8.45  am| 

MUJNG  COK  MSe-Ot-M 


Federal  Energy  Re9u!;,;!'o'^ 
CoTimission 

Docket  Nos,  f  C8'*-1?-{X)r  f  .Jti  ) 

Ocean  State  Power  et  a!,,  tied''-: 
Rate,  Smalt  Power  ProOoctior  3'.c! 
Interlocking  Directofate  Fihogs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ocean  State  Power 

(Docket  No.  EC89-1 2-000) 

May  2, 1989. 

Take  notice  that  on  April  27, 1989, 
Ocean  State  Power  (Ocean  Stale  I)  filed 
an  Application  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  in 
Docket  No.  EC89-1 2-000  for 
Authorization  to  Transfer  Utility  Assets 
pursuant  to  section  203  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  B24b.  and  the 
regulations  of  the  Commission 
promulgated  thereunder  at  18  CFR  Part 
33. 

Ocean  State  I  proposes  to  construct, 
own  and  operate  a  combined  cycle 
electric  generating  facility  in  Burriilville, 
Rhode  Island,  the  first  unit  (Unit  I)  of  the 
Ocean  State  Power  Project  (Project).  The 
Project  will  be  constructed  in  two  units, 
each  with  a  capacity  of  approximaiely 
250  MW.  Ocean  State  I  originally 
intended  to  construct,  own  and  operate 
both  units.  In  conjunction  therewith. 
Ocean  State  I  signed  four  unit  power 
agreements  for  the  capacity  and 
corresponding  energy  of  the  second  unit 
(Unit  II)  with  Boston  Edison  Company. 
New  England  Power  Company.  Montaup 
Electric  Company  and  Newport  Electric 
Corporation. 

Ocean  State  I  and  the  power 
purchasers  later  determined  that,  to 
provide  separate  collateral  for  the 
construction  financing  of  Unit  IL  it 
would  be  preferable  to  establish  a 
separate  partnership.  Ocean  State 
Power  II  (Ocean  State  II),  to  construct, 
own  and  operate  Unit  II.  To  this  end. 
Ocean  State  I  proposes  to  transfer  to 
Ocean  State  II  the  Unit  II  power 
agreements. 


BEST  COPY  AVAILABLE 
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Comment  date:  May  18, 1989.  in 
accordance  with  Standa.fd  ParygrHph  E 
at  the  end  of  this  notice 

2  Kentucky  Utilities  Company 

i!)'itk.>t  No  ECfl9-Il-0(>l| 
St  jv  2.  1989 

Take  notice  that  on  April  20.  1989, 
Kentucky  Utilities  Company  tendered 
for  filing  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  to 
acquire  from  Old  Dominion  Power 
Company  certain  securities  issued  b\ 
Old  Dominion  Power  Company 

Comment  date:  May  18,  1989.  m 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice 

3.  Gulf  Power  Company,  Georgia  Power 
Company,  Alabama  Power  Company, 
.Mississippi  Power  Company 

snorkel  \o.  ER89-338-000.  Docket  No  EF8»- 
1 :9-000  Dockpl  No.  ER89-34<}-iTr)ii  Docket 
No,  ER89-J41-OXD) 

May  2.  1989  I 

T^ke  notice  that  on  March  31. 1989. 

Alabama  Power  Company.  Georgia 
Power  Company,  Gulf  Power  Company, 
riid  Vtississippi  Power  Company 
(Companies)  tendered  for  filing  the 
Informational  filings  required  under  the 
transmission  service  rates  contained  in 
the  contracts  between  the  Companies 
and  the  Southeastern  Power 
.Administration. 

Comment  date:  May  18.  1989,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Company  Services,  Inc 
[Docket  No.  ER89-252-0001  | 
M,)>  3. 1969. 

Take  notice  ;hdt  on  .April  14.  1989, 
Southern  Company  Services.  Inc. 
tendered  for  filing  an  amendment  to  its 
P'ebruary  24.  1989,  filing  which  sets  forth 
procedures  to  be  used  in  reviewing 
annual  informational  filings. 

Comment  date:  May  1.5, 1989,  in 
,1' co-dance  with  Standard  Paragraph  E 
ri'  the  end  of  this  notice. 

5.  Maine  Yankee  .Atomic  Pov\er 
Company  )  j 

|UQcl«,et  No,  ER89-3fiVJTO01 
.Stay  4, 1989 

Take  notice  that  on  April  21, 1989. 
Maine  Yankee  Atomic  Power  Company 
(Maine  Atomic)  tendered  for  filing  its 
R:.'port  under  the  FERC  Reporting 
Requirements  No.  582. 

Comment  date:  May  19, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 


6.  Alamito  Company 
[Docket  No  ER89-370-0001 
Vtay  4,  1989. 

fake  notice  that  on  April  24, 1989. 

Alamito  Company  (Alamito)  tendered 
for  filing  an  executed  1989  Power  Sales 
.Agreement  between  .Alamito  and  Salt 
River  Proiect  .Agricultural  Improvement 
and  Power  District  (Salt  River).  The 
Contract  provides  for  the  sale  to  Salt 
River  of  up  to  194  MWh  per  hour  of 
energy  in  the  month  of  |iine  1989,  Power 
sales  are  contingent  on  the  availability 
of  the  San  luan  Unit  .No.  3.  Alamito  asks 
for  waiver  of  the  notice  requirements  so 
that  the  submittal  can  become  effective 
on  lune  1.  1989 

Because  the  aforementioned  Contract, 
by  its  terms,  remains  in  effect  only  for 
the  month  of  |une.  Alamito  has 
concurrently  filed  a  Notice  of 
Cancellation  of  the  applicable  rate 
schedule  to  become  effective  as  of  July 
1,  1989. 

Comment  date:  May  19,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER89-298-0001 

May  4, 1989. 

Take  notice  that  on  April  19,  1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
amendment  to  its  March  28,  1989  filing. 
PG&E  states  that  it  has  filed  the 
following: 

(1)  Revised  summary  cost  support 
data  for  i§  35.13(c)(2),  35.12fbl(5)  and 
35.13(h)(37)  as  required  pursuant  to 

§  35.13(a)(2)  of  the  commission's 
regulations. 

(2)  Revised  Attachment  2,  Test  Year 
1989  Estimated  Statements  BK  and  BL 

(3)  Revised  Attachment  2,  Test  Year 
1989  Estimated  Statements  BK  and  BL. 

Copies  of  this  fihng  were  se.-ved  upon 
City  and  the  California  Pubhc  Utihties 
Commission. 

Comment  date:  May  19, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214),  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell, 

Secretary: 

[PR  Doc.  89-11130  Filed  5-9-89;  8:45  am) 

BtLLlNG  COOE  6717-01-M 

(Docket  No.  TQ89-4-63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  4.  1989 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie  ")  on  May  1, 1989, 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Fourteenth  Revised  Sheet  No,  47 
Fourteenth  Revised  Sheet  .No.  48 
First  Revised  Sheet  No.  92h 

Carnegie  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  22 
of  its  FERC  Gas  Tariff,  it  proposes  to 
adjust  its  rates  effective  lune  1, 1989,  to 
reflect  a  $.1335  per  Dth  increase  in  the 
applicable  commodity  com_ponents  of  its 
LVWS  and  CDS  Rate  Schedules,  a 
$.0327  per  Dth  increase  in  the  D-1 
components,  and  a  $,0034  per  Dth 
decrease  in  the  D-2  components  of  those 
Rate  Schedules.  The  proposed  increase 
in  the  LVIS  Rate  Schedule  is  $,1177  per 
Dth. 

Carnegie  also  proposes  to  track 
standby  charges  billed  to  Carnegie  by 
Texas  Eastern  Transmission 
Corporation  in  accordance  with  the 
Commission's  decision  in  CNG 
Transmission  Corp..  45  FERC  f  61.361 
(1988). 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

■Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385,214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11.  1989.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  aporopriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  89-11131  Plied  5-9-89:  8:45  am] 

BILLING  COOE  (717-OI-M 

[Docket  No.  TQ89-4-22-0001 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

MdV  4.  1989 

Take  notice  that  CNG  Transmission 
Corporation  ('CNG"),  on  May  1,  1989. 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  Part  154.309  of  the  Commission's 
regulations  (18  CFR  Part  154,309)  and 
§  12.5  of  the  General  Terms  and 
Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariff  sheet  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tanff: 

Eighth  Revised  Sheet  No.  31 

The  filing  constitutes  CNG's  regular 
quarterly  PGA  filing  to  become  effective 
on  (une  1.  1989, 

Copies  of  the  filing  wpre  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norih  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR 
§  §  385.214  and  385.211 ).  All  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1989,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

[FR  Doc.  89-11132  Filed  5-9-89:  8:45  am] 
BILLING  CODE  S717-01-«l 

(Docket  No.  RP89-164-0001 

Eastern  Shore  Natural  Gas  Co.;  Tariff 
Filing 

May  4,  1989, 

Take  notice  that  on  Md.\  1.  1989. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  the 
following  revised  tariff  sheets  for 
inclusion  in  its  FERC  GaS  Tariff 
proposed  to  be  effective  June  1.  1989: 
Forty-Seventh  Revised  Sheet  No.  5 


Fi)r!\  Sfvenih  Revised  Stieel  No  6 
Fortv -Seventh  Revised  Sheet  No  10 
Fort>  -Srvpnlh  Revised  Sheet  No.  11 
P'jrly-Eighth  Revised  Sheet  No.  12 
1  wpntyFourth  Revised  Sheet  No.  13 
Pighieenlh  Revised  Sheet  No.  14 

Eastern  Shore  states  that  the  proposed 
tariff  sheets  reflect  an  annual  increase 
in  jurisdictional  revenue  of 
approximately  $1,522,000,  The  proposed 
rales  and  charges  are  based  on  the 
overall  cost  of  service  for  the  test  period 
consisting  of  actual  experience  for  the 
twelve  months  ended  December  31, 
1988,  adinsted  for  known  and 
measurable  changes  through  September 
30, 1989.  The  overall  cost  of  service 
underlying  the  revised  tariff  sheets 
includes  the  annual  effect  of  increases 
in  operating  and  maintenance  expenses, 
taxes  other  than  income  taxes,  and 
depreciation  on  new  plant  facilities  for 
which  necessary  certificates  have  been 
issued  and  which  will  have  been 
constructed  and  placed  in  service  by  the 
end  of  the  test  period.  In  addition, 
included  for  the  first  time  in  its  cost  of 
service  is  a  projection  of  Account  401- 
858  costs — Transmission  and 
Compression  of  Gas  by  Others. 

Copies  of  this  filing  have  been  mailed 
to  each  of  Eastern  Shore's  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  Procedure  (18  CFR  385.211. 
385.214),  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11, 
1989  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary 

[PR  Doc.  89-11133  Filed  5-9-89:  8:45  am] 
BILUNG  COM  6717-01-M 


(Docket  No  TQ89-6-4-0001 

Granite  State  Gas  Transmission.  Inc  : 
Proposed  Changes  in  Rates 

May  4,  1989. 

Take  notice  that  on  May  1, 1989, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton.  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  Twenty- 
Sixth  Revised  Sheet  No.  7  in  its  FERC 


Gas  Tariff,  First  Revised  Volume  No.  1. 
containing  changes  in  rates  for 
effectiveness  on  May  1, 1989. 

According  to  Granite  Stale,  the 
revised  rates  are  applicable  to 
jurisdictional  sales  services  rendered  to 
its  two  affiliated  distribution  company 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.  It  is  said  that  the 
revised  rates  result  principally  from 
increases  in  the  costs  for  purchases  of 
spot  market  gas  for  the  remainder  of  the 
second  quarter  that  were  not  reflected  in 
its  quarterly  purchased  gas  cost 
adjustment,  effective  April  1, 1989,  and 
to  the  costs  for  purchases  of  Rate 
Schedule  CD-6  from  Tennessee  Gas 
Pipeline  Company  (Tennessee)  for 
storage  injection  by  its  customers. 
According  to  Granite  State,  the 
purchases  of  the  Rate  Schedule  CD-6 
gas  relate  to  the  continuing  irresolution 
of  Tennessee's  authority  to  transport 
third  party  gas  for  storage,  at  issue  in 
Docket  No.  CP84-441-000.  Granite  State 
further  states  that  its  revised  rates 
refiecf  (1)  reduced  estimates  of 
customers'  requirements  for  the 
remainder  of  the  second  quarter  (2) 
currently  effective  costs  for  the 
purchases  from  Boundary  Gas  Inc.:  and 
(3)  reduced  purchases  from  Shell 
Canada  Limmited  because  of  operating 
constraints  on  Granite's  System. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  and  the 
regulatory  commissions  of  the  States  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20226,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  lie 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary: 

[FR  Doc  89-11134  Filed  5-»-«9;  8  45  am] 
BILUNG  COOC  e717-01-M 
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(Oock«t  No.  RP87-86-O07,  RP86-11-004, 
RP85-11-021,  RP3»-nO-001.  RP89-ni- 
0011 

K  N  Energy,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

Mr.  4,  l-iitt 

Tdke  ncticp  that  K  N'  Er.ers\.  Inc.  ("K 
N  )  on  April  28.  1989  tendered  for  filing 
revised  tariff  s.heets  in  compliance  with 
the  Commission's  .April  12.  1989  Ord-T 
.Accepting  for  Filing  and  Suspending 
Tariff  Shee's.  Subject  to  Refund  and 
Conditions.  Granting  U  diver,  and 
Fstablishing  Hcdring  Procedures.  The 
proposed  effertive  da'e  for  these  tariff 
sheets  is  April  1.  1989 

Copies  of  the  filing  were  served  upon 
K  N"s  junsdirtiondl  customers. 
interested  public  bodies,  and  all  parties 
on  the  official  service  list. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
fii'ng  should,  on  or  before  May  11.  1989. 
file  with  the  Federal  Energy  Reguldtory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Praciice  and 
Procedure  (18  CFR  365,211,  385.214),  Ail 
protests  filed  with  the  Com.mission  will 
be  considered  by  it  in  de'erninmg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  ;\nv  person 
wishing  to  become  a  party  to  a 
proceeding  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
wi'h  the  Com,m!3sion  and  ar^available 
for  public  inspection,  t 

Lois  D.  Cdsheil. 

iKR  D<)(    *>-l  1 ;  Vo  t-iied  5-»-89:  8:45  am) 

WLLIMQ  COM  trU-OI-M 


(Docket  No.  RP89- 158-000] 

Mississippi  River  Transmission  Corp., 
Tariff  Filing 

Mdv  ■».  Vim 

Take  notice  that  or.  ,\p'ii  2(3,  1989, 
Mi.ssiss!ppi  Ri\er  Tran.-^rTi.ssion 
Corporation  {"NJRT")  tendered  for  tiling 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Serop.j  Rnvised  Volume 
.\o,  1 


Tanfl  Sheet 

Proposed 
effective  date 

Ofiginal  Sheet  No.  4A.4 

May  1,1989 
April  1,  1989 
Apiil  1.  1989 

Seventh  Revised  Sheet  No.  62 

Foorth  Revised  Sheet  No  63 

% 

Tar'fi  Sheet 


Proposed 
effective  date 


Tweitth  Rev'sed  Sroet  No  4A |  April  1,  1989, 

TNrtJ  Sevtsed  Sheet  So  .lA  '  May  1,  1989, 

SuOstitute  Third  Rev'«eo  S^e-t  No      Way  1,  1989, 

0»iqirai  Sr«»t  So   4A  3 !  April  1.  1989 


MRT  states  that  the  purpose  of  its 
filing  is  tn  reflect  the  flow-through  of 
additional  fixed  take-or-pay  charges 
allocated  to  MRT  by  United  Gas  Pipe 
Line  Company  ("United")  in  Docket  ,\os. 
RP«9-138-00()  and  RPR9-1 47-^1)0: 
Natural  Gas  Pipeline  Company  of 
.-Xnieriiia  ("Na'urar'i  in  FJocket  Nos, 
RP88-94-019  and  RP89-131-CX)0;  and 
Frunkline  Gas  Company  ("Trunkline") 
in  Docket  No.  RP89-129-000. 

MRT  states  that  it  is  allocating  the 
additional  fixed  take-or-pay  charges  it 
will  be  billed  by  United  in  Docket  No. 
RP89-l,38-000  by  utilizing  the  same 
cumulative  purchase  methodology  as 
used  by  it  in  Docket  No.  TA8a-2-25-0Ol 
et  a/,  for  allocation  of  United's  take  or- 
pay  charges,  .VIRT  is  also  using  the  same 
deficiency  methodology  as  used  by 
United  in  its  allocation  of  take-or-pay 
charges  in  Docket  .\o  RP89-147-000. 

MRT  states  that  its  filing  includes 
revised  and  original  tariff  sheets  for 
flow-through  of  fixed  take-or-pay 
charges  to  be  incurred  from  Natural  in 
Docket  Nos   RP88-94-019  and  RP89-131- 
000.  .MRT  asserts  that  i!  is  using  the 
same  cumulative  purchase  deficiency 
allocation  method  based  upon  the  same 
base  and  deficiency  periods  as  used  by 
Natural  in  its  allocations  of  fixed  take- 
or-pay  charges  to  MRT. 

MRT  further  states  that  its  filing 
includes  revised  and  original  tariff 
sheets  for  flow-through  of  fixed  take-or- 
pay  charges  to  be  incurred  by  MRT  from 
Trunkline  in  Docket  No.  RP8^ 29-000. 
MRT  asserts  that  it  is  allocating  such 
costs  by  utilizing  the  same  cumulative 
deficiency  methodology  as  contained  in 
MRT's  primary  method  included  in  its 
compliance  filing  in  Docket  No  RP89- 
12-002  filed  with  the  Commission  on 
April  26. 1989, 

MRT  states  that  its  filing  is  being 
submitted  without  prejudice  to  its 
continuing  challenges  to  the 
requirements  that  it  pay  various  of  the 
subject  costs  which  it  is  here  proposing 
to  recover,  and  that  it  allocate  and 
recover  such  costs  on  the  basis  of  the 
cumulative  purchase  deficiency 
methodology  as  previously  required  by 
the  Commission. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
sales  customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  §  385,211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214),  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  11, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  " 

protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lx>is  D.  Casheil, 
SecTttary. 

\VR  Doc,  89-11136  Filed  5-9-^9;  8:45  am) 
BILLING  COOe  «7t7-01-M 


[Docket  No.  TM89-2-26-0001 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  in  FERC  Gas  Tariff 

May  4,  1989 

Take  notice  that  on  April  28. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
Fifth  Revised  Sheet  Nos,  169  and  170, 
and  Alternate  Fifth  Revised  Sheet  Nos. 
169  and  170,  to  be  a  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  to 
be  effective  June  1, 1989. 

Natural  states  that  the  purpose  of  this 
filing  is  to  recover  accrued  interest  for 
the  month  of  May  1989  in  accordance 
with  the  semi-annual  adjustment 
provision  set  out  in  §  33.2(a)  of  Natural  s 
tariff.  Interest  is  accrued  only  on  paid 
transition  costs  included  for  recovery  in 
Natural's  prior  filings  under  this 
proceeding. 

Natural's  filing  includes  tariff  sheets 
and  supporting  workpapers  generated 
under  two  different  methodologies  for 
determining  the  cost  allocation  factors 
for  each  customer.  Natural  requests  that 
the  Commission  approve  the  Alternate 
tariff  sheets  which  reflect  the  cost 
allocation  methodology  chosen  by 
Natural  for  reasons  explained  in  its 
April  14, 1989  motion  to  substitute  tariff 
sheets  under  Docket  No.  RP88-94-020, 

Finally.  .Natural  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  to  allow  the  tariff  sheets  tc 
become  efective  )une  1, 1989.  A  copy  ot 
the  filing  was  mailed  to  Natural's 
jurisdict'onal  customers,  interested  state 
regula'O!     sgencies,  and  all  parties  set 
out  on  the  ofiicial  service  list  in  Docket 
No,  RP88-94-000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
on  or  before  May  11, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casheil. 
Secretary: 

[VR  Doc,  89-11137  Filed  5-9-89,  B  45  am] 
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(Docket  No.  RP88-259-011J 

Northern  Natural  Gas  Co.;  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

May  4,  1989. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
(Northern)  on  April  28. 1989,  tendered 
for  filing  revised  changes  in  its  FERC 
Gas  Tariff  in  compliance  with  the 
Commission's  Order  dated  March  31, 
1989  in  this  proceeding. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  must  be  filed  on  or  before  May 
11, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil. 
Secrelary. 

FR  Doc  89-11138  Filed  5-9-89;  8:45  am) 
BILLING  COOC  S717-«1-M 
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[Docket  No.  TQ89-2-28-0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4,  1989, 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle!  on 
April  28,  1989,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FTRC  Gas  Tanff,  Original  Volume  No.  1: 

Seventy-First  Revised  Sheet  No.  3-A 

Forty-Eighth  Revised  Sheet  No  3-B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  )une  1,  1989. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  a 
commodity  rate  decrease  of  {5.97C)  per 
Dt  in  the  projected  purchased  gas  cost 
component. 

Panhandle  furiher  states  that  these 
revised  tariff  sheets  filed  herewith  also 
refiect  the  following  changes  to 
Panhandle  Dl  and  D2  demand  rates:  (1) 
an  increase  of  $0.33  for  Dl  and  (2)  an 
increase  of  0.02e  for  D2  to  reflect  the 
current  rate  changes  in  Section  18.4  of 
the  General  Terms  and  Conditions  of 
Panhandle's  tariff  (pipeline  supplier 
demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  Section  154,308 
(quarteriy  PGA  filing)  of  the 
Commission's  Regulations  and  pursuant 
to  Section  18  (Purchased  Gas 
Adjustment  Clause)  of  Panhandle's 
FERC  Gas  Tariff.  Original  Volume  No.  1 
to  refiect  the  changes  in  Panhandle's 
jurisdictional  rates  effective  June  1. 1989. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
State  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatorj'  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  §J  385.214 
and  385.211  of  the  Comm.ission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1989  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acHon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

Lois  D.  Casheil, 
Secretary. 
[FR  Doc  89-11139  Filed  5-»-89;  8:45  am) 

BILLING  CODE  6717-01-M 


i  Docket  No  RP89- 70-001) 

Stingray  Pipeline  Co^    Compliance 

Piling 

Ma>  4.  i9tt9. 

Take  notice  that  Stingray  Pipeline 
Company  (Stingray)  on  May  1, 1989, 
tendered  for  filing  certain  revised  tariff 
sheets  in  compliance  with  Ordering 
Paragraph  (B)  of  the  Commission's 
Order  dated  March  31, 1989. 

Stingray  states  that  copies  of  its  filing 
have  been  served  on  all  parties  and 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N'E..  Washington. 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Regulations.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  11. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  B»-11140  Filed  5-8-89:  8:45  am) 

BIUJN6  COOC  •717-01-« 


!  Docket  Ho  RP8»-  :  e.:t-iX>C  i 

Transcontinental  Gas  Pipe  Line  Corp^ 
Tariff  Filing 

May  4. 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  May 
1, 1989,  tendered  for  filing,  pursuant  to 
Order  No.  500-F.  certain  revised  tariff 
sheets  to  Second  Revised  Volume  No.  1 
and  Original  Volume  No.  2  of  its  FERC 
Gas  Tariff,  which  tariff  sheets  are 
included  in  Appendix  A  attached  to  the 
filing.  The  proposed  effective  date  of  the 
revised  sheets  is  June  1. 1989. 

Transco  states  that  the  purpose  of  its 
tariff  filing  is  to  implement  the  partial 
recovery  of  approximately  $20.4  million 
of  Litigant  Producer  Settlement 
Payments  (LPSP).  pursuant  to  section  33 
of  its  General  Terms  and  Conditions. 
Transco  proposes  to  recover  25%  of  the 
LPSP  amounts  through  a  direct  billed 
charge  and  50%  of  the  LPSP  amounts 
through  a  commodity  surcharge  on  all 
pipeline  throughput.  The  remaining  25% 
will  be  absorbed  by  Transco.  The  LPSP 
costs  are  proposed  to  be  recovered  over 
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-i  onc-v*'.ir  a-nortizauon  peri.id 
b^^gin.img  lur.e  1,  19J9  th.'ough  M  )j  31 

Tra.nsco  further  stales  that  copies  of 
the  instant  filing  are  btiing  mailed  to  its 
i  :r'3dictiondl  customers.  State 
Crimmissiors  and  in'e'-'>5tpd  parties  In 
accordance  with  the  provisions  of 
Section  154,16  of  the  Commission  s 
Regulations,  copies  of  this  filing  nre 
available  for  public  inspection  dunng 
regular  business  hours,  m  a  convenient 
f  irm  and  place  at  Transco's  mam  offices 
Ht  2800  Post  Oak  Boulevard  tn  Houston. 
1e\as. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  moMon  to 
intervene  or  protest  with  the  Federal 
f'nergry  Rejiulatory  Commission.  8^5 
North  Capitol  Str»?et.  N'E.,  Washington, 
i)C  20428.  in  accordance  with  55  385.21 4 
rind  385.211  of  the  Commission  s  Rules 
.iCii  Regulations.  .Ml  such  motions  or 
[■protests  should  be  filed  on  or  before 
May  11. 1989.  Protests  will  be 
'  onsider«d  by  the  Commission  in 
iletermininjj  the  appropnate  action  to  be 
:,)ken,  but  will  not  serve  to  make 
:  rotestants  parties  to  the  prrxceeding. 
Any  person  wishing  to  become  a  party 
nust  file  a  motion  to  intenene.  Copies 
iif  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
n.spection  in  the  Public  Refcrent.e 
Foom. 

I  ois  D.  Castiell, 

,■'■'■  -f'jn,'  I 

:'R  Due  89-1: 141  Filed  5-9-JW:  8-45  smi 
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Socket  No.  1089-3-30-0001 

Trunkllne  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

M.r.  4   1984 

Take  notice  that  Trunkline  Gas 
Company  (Truaklne'    'n  .A;>nl  28.  1989. 
tjndered  for  filing  th''  ''ijilowing  revised 
!  iriff  sheet  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1; 

Si.xty.Eitihth  Revised  Sheet  No  3-A 

The  proposed  effective  date  of  this 
levised  tariff  sheet  is  [une  1.  1989. 

Trunkline  states  that  this  revised  tariff 
sheet  filed  herewith  reflects  a 
commodity  rate  decrease  of  (lircl  per 
Dt  in  the  proiected  purchased  gas  cost 
component. 

Irunkline  stales  that  the  above- 
leferenced  tariff  sheet  is  being  filed  in 
accordance  with  $154,306  (quarterly 
I'GA  filing)  of  the  Commission's 
Regulations  and  pursuant  to  Section  18 
(Purchased  Gas  Adjustment  Clause)  of 
Trunkline"s  FERC  Gas  Tariff.  Original 
Volume  No.  1  to  refelecl  the  changes  in 


Tr'inkline  s  lurisdictionai  rates  effective 
]  me  1    1^8!-), 

Truokline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regxilatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission.  825 
N'or*h  Capitol  Street.  NE,,  Washington. 
DC  2042B.  in  accordance  with  §§  385.214 
(ind  ."irt.")  211  of  the  Commission's  Rules 
and  Regulations  .Ml  such  motions  or 
protests  should  be  filed  on  or  beUne 
May  11.  1*19.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiii  not  serve  to  make 
protestants  parties  to  the  proceeding, 
,\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fiie  with  the 
Com.missKin  and  are  available  for  public 
inspection  ir.  the  l\)t),ic  Reference 
Room. 

Lois  D.  C.at.h<  II 
Seiretary. 
:FR  D'x:  89-l!142  F'ip-J  5-9-t».  B:45amj 
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Offlc«  of  Energy  Research 

Small  Business  innovation  Research 
Commercialization  Assistance 
Projects;  Grants 

AQENCv:  Department  of  Energy. 
ACTION:  .\'c'n,e  of  Pn)Rram  5k.licitation — 

Reissuance 


SUMMARY:  This  Notice  of  Program 
Solicitation  was  previously  published  in 
the  Federal  Register  on  Januar>'  10. 1989. 
Since  the  closing  data,  additional 
funding  has  become  available  to  the 
SBIR  program  office.  We  have  therefore 
decided  that  a  revised  solicitation  will 
be  issued  to  reflect  an  increase  in  the 
available  funding  from  $2n.ooo  to  $50,000 

The  Department  of  Energy  IDOE), 
Office  of  Energy  Research,  through  Oak 
Ridge  Operations  Office,  invites 
organizations  with  appropriate 
capability  to  submit  applications  for 
financial  assistance  for  planning  and 
implementing  a  commercialization 
project  for  Phase  11  awardees  under  the 
Small  Business  Innovation  Research 
(SBIR)  Program. 

The  objective  of  this  project  is  to  help 
SBIR  awardees  to  commercialize  their 
products  and  processes,  and  may 
include: 

1.  Assistance  to  awardees  in 
determining  approaches  to  be  taken  in 
marketing  the  results  of  their  research 
and  development. 


2.  Providing  opportunities  for 
awardees  to  contact  or  meet  with 
potential  investors  or  licensors  for  the 
purpose  of  developing  arrangements  for 
pursuing  commercial  use  of  their  results. 

DATES:  To  be  eligible,  applications  must 
be  submitted  to  Ms.  Susan  G.  Hiser.  U.S. 
Department  of  Energy,  Oak  Ridge 
Operations  Office.  200  Administration 
Road.  Oak  Ridge,  Tennessee  37830,  by 
4:30  P.M.  June  30, 1989. 
FOR  FUfrTHER  IMFORMATION  CONTACT: 
All  technical  questions  concerning  this 
Program  Soliciation  should  be  directed 
to  Dr,  Samuel  J.  Barish.  SBIR  Program 
Manager.  ER-16.  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW,  Washington,  DC  20545,  telephone: 
(301)  353-3054.  All  other  inquiries  should 
be  directed  to  Ms.  Susan  G.  Hiser. 
Contracting  Officer,  Procurement  and 
Contracts  Division,  Oak  Ridge 
Operations,  U.S.  Department  of  Energy, 
P.O.  Box  2001,  Oak  Ridge,  Tennessee 
37831-8756,  telephone:  (615)  576-6367 

Authority:  10  CFR  Part  600 
SUPPLEMENTARY  INFORMATION: 

Eligibility:  This  solicitation  is  open  to 
private  and  public  entities  (except 
Federal  Agencies)  within  the  United 
States  and  its  territories,  including 
industry,  associations,  schools,  colleges, 
universities,  and  state,  local  and 
regional  government  oganizations.  sm.all 
business  concerns  and  individuals. 

A  ward  Size  and  Duration:  The  FT 
1989  budget  for  this  project  is  $50,000.  It 
is  anticipated  that  one  award  will  be 
made  for  a  12  month  period. 

No  fee  will  be  paid  in  accordance 
with  10  CFR  Part  600.103(h). 

Evaluation  Process  and  Selection 
Criteria:  Apphcations  will  be  judged 
competitively  to  select  for  award  the 
application  offering  the  best  value  to  t':e 
Government  on  the  following  criteria: 

1.  The  approach  shown  in  the 
.ipplication,  and  the  likelihood  that  it 
will  be  successful  in  helping  SBIR 
awardees  to  commercialize  their 
products  and  processes. 

2.  The  qualii'ications  and  experience 
of  the  Project  Manager  and  other  key 
staff,  and  their  ability  to  carry  out  the 
project. 

3.  The  company  experience  in  or 
related  to;  (a)  Marketing  high  technology 
innovation,  (b)  Providing  training  for 
marketing  and  commercialization. 

More  specific  evaluation  criteria  will 
be  available  m  the  "Guide  for  the 
Preparation  of  .Applications  for  an  SBiK 
Commercialization  Assistance  Project — 
1989." 

Application  Preparation  Guidelines: 
Applications  submitted  in  response  to 
this  solicitation  shall  contain  the 


information  required  in  the  "Guide  for 
the  Preparation  of  Applications  for  an 
SBIR  Commercialization  Assistance 
Project— 1989."  Program  Solicitation 
Number  DE-PS05-89ER80688.  Copies  of 
the  guide  are  expected  to  be  ready  for 
mailing  by  May  15, 1989,  Qualified 
applicants  may  obtain  a  copy  of  the 
guide  by  writing  to  the  U.S.  Department 
of  Energy,  Oak  Ridge  Operations, 
Procurement  and  Contracts  Division. 
ATTN:  Susan  G.  Hiser,  P.O.  Box  2fX)l. 
Oak  Ridge,  Tennessee  37831-8758, 
telephone  number  (615)  576-6367. 

DOE  assumes  no  responsibility  for 
any  costs  associated  with  application 
preparation  under  this  announcement. 
Peter  D.  Dayton, 

Director.  Procuremeni  am/ Contracts 
Division.  Oak  Ridge  Operations. 
IFR  Doc  89-11233  Filed  5-9-B9:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL3568-BI 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency,  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202  382-2740). 
DATE:  Comments  must  be  submitted  on 
or  before  June  9, 1989, 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Control  Strategy  for  Comiiined 
Sewer  Overflows  (CSOs)  (EPA  ICR 
^1497).  This  is  a  new  collection. 

Abstract:  States  with  approved 
.NPDES  programs  submit  to  EPA 
strategies  for  CSO  compliance.  These 
include  lists  of  communities  having 
combined  sewers,  and  an  inventory  of 
all  overflow  discharge  points 
accompanied  by  the  permitting  status 
for  each  point.  This  information  will  be 
used  to  identify  unpermitted  CSOs  for 
program  oversight  and  to  target  where 
point  source  controls  are  nectissary. 


Burden  Stalcniciit:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  741  hours  per 
respondent,  per  year  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  d.it.i 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Rci^pondents:  States 

Estimated  ,\'o.  of  Respondents:  32 

Estimated  Total  Annual  Burden  on 
Respondents:  23,710  hours 

frequency  of  Collection:  One-time 
only. 

Send  comments  regarding  the  burden 
esti.mate,  or  any  other  a,spect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

I'rotection  .Agency.  Information  Policy 

Branch  |PM-223)."401  M  Street  SW.. 

Washington.  DC  20460 
Tim  Hunt,  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  72f)  Jackson  Place 

NW..  Washington,  DC  20530 

Diite:  Mdy  1.  1989. 

Paul  Lapsley,  Director. 

Information  and  Regulatory  Systems, 
Division. 

|FR  Doc.  89-11232  Filed  5-»-89;  8:45  amj 
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Office  of  Research  and  Developmenf 

lFRL-3568-11 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Reference 
Method  Designation 

.Notice  is  hereby  given  that  EP.A,  in 
accordance  with  40  CI-"R  Part  53.  has 
designated  another  manual  equivalent 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air.  The  new  method  is 
identified  as  follows:  EQL-0589-072, 
"Determination  of  Lead  Concentration 
in  Ambient  Particulate  .Matter  by  Energy 
Dispersive  X-Ray  Fluorescence 
Spectrometry  (NEA.  Inc.)". 

The  applicant's  request  for  an 
pquualent  method  determination  for  the 
abn\  e  method  was  received  on  January 
23, 1989,  Additional  requested 
information  pertinent  to  the  original 
submittal  was  received  on  March  10. 
1989. 

This  method  has  been  tested  by  the 
applicant.  Nuclear  Environmental 
Analysis.  Inc.,  in  accordance  with  the 
test  procedures  prescribed  in  40  CFTl 
Part  53.  After  reviewing  the  results  of 
these  tests  and  other  information 
submitted  by  the  applicant.  EPA  has 
determined,  in  accordance  with  Part  53, 


that  this  method  should  be  designated 
as  an  equivalent  method.  The 
information  submitted  by  the  applicant 
will  be  kept  on  file  at  EPAs 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  Research 
Triangle  Park.  North  Carolina,  and  will 
be  available  for  inspection  to  the  extent 
consistent  with  40  CFR  Part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

This  method  uses  the  sampling 
procedure  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air  (43  PR  46258).  The  lead 
content  of  the  sample  is  analyzed  by 
energy -dispersive  X-ray  fluorescence 
spectrometry  using  a  radioactive-source 
excited  system.  The  NEA  method  uses 
an  EG&G  Ortec  TEFA  III  system. 
Technical  questions  concerning  the 
method  should  be  directed  to  Nuclear 
Environmental  Analysis.  Inc.,  10950  SW 
5th  Street,  Suite  260.  Beaverlon.  Oregon 
97005. 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  control  agencies  under 
requirements  of  40  CFR  Part  5a  Ambient 
Air  Quality  Surveillance.  For  such 
purposes  the  method  must  be  used  in 
strict  accordance  with  the  procedures 
and  specifications  provided  in  the 
method  description.  States  or  other 
agencies  wishing  to  use  energy- 
dispersive  X-ray  fluorescence 
spectrometric  methods  that  employ 
procedures  and  specifications 
significantly  different  from  those  in  this 
method  must  seek  specific  approval  for 
their  particular  method  under  the 
provisions  of  §  2.8  of  Appendix  C  to  40 
CFR  Part  58  (Modification  of  Methods 
by  Users]  or  may  seek  designation  of 
such  methods  as  equivalent  methods 
under  the  provisions  of  40  CFR  Part  53. 

Additional  informtion  concerning  this 
action  may  be  obtained  from  Frank  F. 
McElroy.  Quality  Assurance  Division 
(MD-77).  Atmospheric  Research  and 
Exposure  Assessment  Laboratory.  U.  S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711.  (919)  541-2622. 
Erich  W.  Brettiiauer, 

Acting  Assistant  Administrator  for  Research 
and  Development. 
|FR  Doc  89-11087  Filed  5-9-89;  8:45  amj 
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summary:  This  is  a  notice  (o  cprtdin 
persons  who  hd\e  submit tfd 
nformation  to  EPA  in  connection  with 
fK'sticide  information  .-equir«ment!» 
I  nposed  under  the  Federal  lns«:ticide. 
!  unjjicide.  and  Rodenticide  .Act  IKIFRA) 
iind  the  Federal  Food.  Drug,  and 
Casnwtic  Act  (FFDCA).  Laba!- 
Anderson.  Inc.  (LAI)  will  perform  work 
f  oecified  in  a  Tasi^  Order  issued  under 
FPA  contract  number  68-01-7352.  This 

V  urk  will  be  done  for  the  EPA  Office  of 
r  .'siicide  Programs.  Field  Operations 

I  ivision.  Public  Inlormdtion  Branch  and 

V  '11  requ;n?  access  to  certain 

i   ''nrmHtion  submitted  to  FJ'.A  under 
1   FRA  and  the  FFDCA  Some  of  this 
iri'ormation  may  have  beon  claimed  as 
(cnf;  lent^al  business  mformaiion  (CBI) 
t  ,  submitters.  This  information  will  be 
t   insferred  to  LAI  as  authorized  bv  40 
C.FR  2.30r(h;(31  and  40  CFR  2  308(;"(:i. 
respectively. 

This  tranfer  will  enable  L-\l  !i)  faifiil 
the  terras  of  the  Task  Order,  and  this 
r  jtice  8er\es  to  notify  affected  p*;rsons. 

CATt  LAI  will  be  given  access  to  this 
I  .formalion  no  sooner  than  May  17, 

1  m 

FOR  FUfrrHCR  INFORMATION  CONTACT: 

f  ,  mail  Catherine  S.  Gnmes  Prrji^r.im 
Mariasiement  and  Support  DnJsion 
I  I-502C1,  Office  of  Pesticide  PtDgryrriS, 
\  .\\  ironmental  Protection  Agen  v.  401  M 
St..  SVV..  Washington,  DC  20460  Office 
!  cation  and  telephone  number  R.m,  212. 
(  V!  =  2,  1921  lefferson  Davis  Highway. 
Arlington.  VA.  (703)  557-4460. 
SUPPLEMEMTARY  INFORMATION:  Under  a 
T  isk  Order  for  FPA  Cor.tr.i;:t  No.  6ft-01- 
r  )52.  LAI  will  prt:)vide  services  of  a 
1  '.-ari.in  to  sort  and  index  documents 
tM'  m  .le  up  the  three  critegones  of  Hies 
r-  •."<>  Oi'P  P'jblic  Docket,  (l)  Federal 
Register  "uniinonts.  (2!  documents 
r  1'  c  J  f  ;r  public  display.  13)  documents 
I  --'^nce  chapte.'-s  and  studies] 
(  jncerning  special  re%-!ew  and 
f'^aisitration  standards.  A'.]  documents 
u;il  be  indexed  by  "hemcMl.  In  the 
,':ri)i  >  -is  of  nilina  a  docket  request.  l.AI 
v\  ill  need  to  review  »he  indp\i-d 
d'icumcnts  t')  assu.-e  t.ha*  all  CBI  has 
been  removed  ibv  OPP  staff]  and 
approved  for  release  to  »he  public.  TMs 
contract  involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  LAI  to 
information  on  all  pesticide  chemicals  is 
necessary  for  the  performance  of  this 
Tnsk  Order. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FIFRA  and 


obt.rned  under  sections  40fi  and  409  of 
the  FFUCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(:))  and  rw)8(i»(2)  LAI 
shall  not  use  the  information  for  any 
purpose  other  than  the  purposes 
specified  in  the  Task  Order  shall  not 
disclose  the  information  in  any  form  to  a 
third  party  without  prior  written 
approval  from  the  Agency  or  affected 
business;  and  shall  require  that  each 
lifficiai  and  employee  of  the  contractor 
M>jn  an  HKrecment  to  protect  the 
infurmation  from  unauthorized  release. 
"■^'o  information  will  be  provided  to  LAI 
until  the  above  requirements  have  been 
fully  satisfied.  LAI  will  provide  the 
above  services  withm  EPA  facilities  and 
will  handle  documents  in  accordanc^e 
wi!h  the  FiFRA  InformaMon  Security 
Manual.  Records  of  information 
provided  to  LAI  will  be  maintained  by 
'ne  T.-isk  Or  !t'r  Officer  for  this  contract 
i.T  'he  F.P.A  Office  of  Pesticide  Prosrams 
All  information  supplied  to  LA!  by  EP.A 
fornse  in  connection  with  this  Task 
Order  will  be  returned  to  EPA  when  LAI 
has  completed  its  work. 

Dated:  April  27, 1989, 
Douglds  O.  Campt, 

Dimctor.  Office  of  Pesticide  Programs. 
[FR  Doc.  89-11091  Filed  5-»-89;  8:45  am) 
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Heptachlor  for  Seed  Treatment; 
Modification  of  Existing  Stocks 
Determfnation 

AQENCY:  Environmental  Protectiun 
Agency  (EPA). 
ACTtON:  Notice. 

SUMMARY:  On  March  6  1978  EPA  issued 
an  Older  anruunt  ing  the  cancellation  of 
various  pesticide  products  containing 
chlordane  or  heptachior  as  active 
ingredients.  EPA  has  recently 
discovered  that  substantial  amounts  of 
heptachlor  for  seed  treatment  remain  in 
this  country.  EPA  does  not  believe  that 
continued  sale  or  use  of  canceled 
heptachlor  seed  treatment  products 
niore  than  10  years  after  the 
cancellation  Order  is  consistent  with 
section  6(a)(1)  of  RFRA.  The  Agency  is 
therefore  by  this  Notice  prohibiting  any 
further  sale  or  use  of  heptachlor  for  seed 
treatment.  Under  the  special 
circumstances  presented  here,  the 
Agency  is  also  providing  holders  of 
existing  stocks  of  products  affected  by 
this  Notice  an  opportunity  to 
demonstrate  to  the  Agency  that 
continued  sale  or  use  of  their  products 
would  not  be  inconsistent  with  the 
purposes  of  FIFRA  and  would  not  have 


undreasonable  adverse  effects  on  the 
environment.  If  such  a  demonstration  is 
made,  the  Agency  will  reconsider  its 
action  announced  herein. 

DATES:  A  request  to  the  Agency  to 
modify  its  existing  stocks  determination 
announced  herein  must  be  received  by 
luly  10, 1989.  Any  other  person  who 
wishes  to  comment  on  whether  the 
Agency  should  modify  its  existing  slocks 
deleminalion  must  provide  those 
comment  by  July  10, 1989. 

ADDRESS:  Requests  for  modification  of, 
or  comments  applicable  to,  the  existing 
stocks  determination  should  be 
submitted  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-787C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  SL,  SVV., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  G.  Touhey,  Senior  Agricultural 
Advisor  (H7506C),  Field  Operations 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm  710 
Crystall  Mali  Building  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
Telephone:  (703)  557-5664. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  organized  into  two  parts.  Part  I 
provides  a  history  of  the  regulatory 
actions  taken  by  the  Agency  applicable 
to  registration  of  heptachlor  for  seed 
treatment.  Parts  II  contains  the  Agency's 
determination  pursuant  to  section  6(a)(1) 
of  FIFRA  applicable  to  existing  stocks  of 
such  registrations. 

I  Regulatory  History 

A.  Notice  of  Intent  to  Cancel 

Prior  to  1974.  heptachlor  (along  with  a 
related  compound,  chlordane)  was 
registered  for  a  wide  variety  of 
insecticide  uses.  In  the  Federal  Register 

of  November  26, 1974  (39  FR  11298),  the 
Administrato.-  issued  a  notice  of  intent 
to  cancel  registrations  for  most  uses  of 
heptachlor  [and  chlordane).  The  basis 
for  the  notice  of  intent  to  cancel  was 
evidence  that  helptachlor  and  chlordane 
has  demonstrated  toxis  effects  which 
may  have  significant  adverse  effecs  on 
human  health,  and  evidence  that  both 
chemicals  persist  in  the  environment  fnr 
many  years  after  application  and  as 
such  are  subject  to  considerable 
movement  from  the  site  of  actual 
application.  The  evidence  on  toxicity 
demonstrated  that  heptachlor  and  its 
metabolite,  heptachlor  epoxide,  had 
been  found  to  induce  tumors  in  mice  and 
that  there  was  evidence  of 
embryotoxicity  in  mice  and  possibly  rats 


as  well.  Because  of  the  persistence  and 
wide  application  of  heptachior  and 
chlordane  products,  heptachlor  epoxide 
residues  were  routinely  found  in  water, 
food  sources,  and  human  adult  and  fetal 
tissue.  The  Administrator  therefore 
proposed  to  cancel  all  registered  uses  of 
chloradane  and  heptachlor  except  those 
uses  for  subterranean  termite  control 
and  dipping  of  nonfood  plants. 

b.  The  Suspension  of  Heptachlor 

Products 

On  July  29.  1975.  the  Administrator 
issued  a  notice  of  intent  to  suspend  the 
registration  of  heptachlor  and  chlordane 
that  were  subject  to  the  notice  of  intent 
to  cancel.  The  grounds  for  the  notice  of 
intent  to  suspend  were  "new  evidence 
'    ■    *  which  confirm(ed)  and 
heighten(ed)  the  human  cancer  hazard 
posed  by  (chlordane  and  heptachlor)" 
and  the  Adminstrator's  determination 
that  the  cancellation  proceeding 
resulting  from  the  notice  of  intent  to 
cancel  would  not  be  complete  in  time  to 
"avert  substantial  additions  of  these 
persistent  and  ubiquitous  compounds  to 
already  serious  human  and 
environmental  burden."  The  notice  of 
intent  to  suspend  appUed  to  all  uses 
covered  by  the  notice  of  intent  to  cancel. 

An  evidentiary  hearing  on  the 
proposed  suspension  took  place 
between  August  and  December  of  1975. 
On  December  12. 1975,  the  hearing 
examiner  published  a  recommended 
decision  dismissing  the  notice  of  intent 
to  suspend.  The  basis  for  this 
recommendation  was  the  hearing 
examiner's  unwillingness  to  find 
"conclusively"  that  heptachlor  and 
chlordane  are  carcinogens  in  laboratory- 
animals. 

The  recommended  decision  discussed 
in  some  detail  the  potential  hazards  and 
benefits  associated  with  chlordane  and 
heptachlor  use.  Included  in  the 
recommended  decision  was  a  discussion 
of  the  use  of  heptachlor  for  seed 
treatment.  Thi-  decision  noted  that 
approximately  200,000  pounds  of 
heptachlor  had  been  used  for  seed 
treatment  in  1974.  and  that  inadequate 
alternatives  for  seed  treatment  existed 
at  that  time.  The  hearing  examiner 
therefore  recommended  that  heptachlor 
for  seed  treatment  not  be  suspended 
even  if  the  Administrator  were  to 
disagree  with  the  examiner  on  the 
question  of  the  hazard  posed  by 
chlordane  and  heptachior. 

On  December  24,  1975.  the 
Administrator  issued  his  decision  on  the 
proposed  suspension  of  chlordane  and 
heptachlor  products.  Spc  41  FR  "5"2.  In 
his  decision,  the  Administrator 
disagreed  with  the  hearing  examiner 
and  determined  that  the  evidence  at  the 


hearing  on  the  question  of  whether 
chlordane  and  heptachlor  posed  a  risk 
of  cancer  to  man  did  support  a  finding  of 
"imminent  hazard"  sufficient  to  justify  a 
suspension  pursuant  to  section  6(c).  The 
.'Xdministrator  therefore  ordered  a 
suspension  of  a  number  of  chlordane 
and  heptachlor  uses  during  the 
pendency  of  the  cancellation  hearing.  As 
to  seed  treatment  however,  the 
Administrator  found  thai  no  adequate 
alternatives  to  treatment  with 
heptachlor  existed  at  that  time,  and 
therefore  found  that  the  need  for 
heptachior  for  seed  treatment  exceeded 
the  risks  of  such  use  during  the  time 
necessary  to  corr.pH'tp  the  cancellation 
hearing.  Heptachlor  for  seed  treatment 
was  thus  not  one  of  the  uses  suspended 
by  the  Administrator. 

The  Administrator's  suspension  order 
as  upheld  by  the  Uniied  Stales  Court  of 
Appeals  for  the  District  of  Columbia. 
See  Environmental  Up^enst'  Fand  v. 
EPA,  548  F  2d  998  |1976)  The  Court  of 
.Appeals  specifically  upheld  the 
.Administrator's  findings  with  respect  to 
the  cancer  hazards  posed  by  chlordane 
and  heptachior  548  F.2d  at  100t)-1010. 

C.  Settlement  of  the  Cancellation 
Proceeding 

The  cancellation  proceeding 
continued  until  November  of  1977,  at 
which  time  the  parties  entered  into 
settlement  negotiations.  The 
negotiations  resulted  in  an  agreement 
which  was  ratified  in  a  Final  Order 
issued  by  the  Administrator  on  March  6. 
197H.  and  which  was  published  in  the 
Federal  Register  of  .March  24.  19~8  (43 
FR  12,'i72)  The  Final  Order  resulted  in 
the  eventual  cancellation  of  all  products 
s.ibjfct  to  the  original  notice  of  intent  to 
cancel.  Some  of  the  cancellations 
became  effective  on  the  date  of  the  Final 
Order,  while  other  cancellations  were  to 
become  effective  according  to  a  "phased 
out "  schedule  incorporated  in  the  Order. 
For  seed  treatment,  the  effective  date  of 
cancellation  was  September  1, 1982.  for 
barley,  oats,  wheat,  r\'e,  and  com,  and 
July  1, 1983,  for  sorghum.  The  Order  also 
contained  production  limitations; 
production  of  heptachlor  for  seed 
treatment  was  limited  to  175.000  pounds 
annually  from  1978  to  1982  and  to 
100.000  pounds  in  1983. 

In  addition  to  the  Final  Order,  the 
Administrator  issued  a  Statement  as  to 
Basis  for  Settlement  on  March  6. 1978 
(43  FR  12375).  In  this  Statement,  the 
Administrator  noted  that  even  though 
the  settlement  made  it  unnecessary  for 
him  to  resolve  the  dispute  concerning 
the  hazards  of  chlordane  and 
heptachlor,  "(t)here  is  much  to  be  said 
for  a  policy  that  continued  human 
exposure  to  persistent  pesticides  such  as 


(chlordane  and  heptachlor)  that  raise  a 
question  of  risk  even  though  unresolved 
and  residues  resulting  from  their  use 
should  be  restricted  and  eventually 
eliminated  wherever  the  pesticide  use 

can  be  dispensed  with The 

purpose  of  the  phased  cancellations  was 
to  provide  a  "transition  period"  to  allow 
users  to  make  an  orderly  adjustment  to 
alternative  crops  or  pest  control 
technologies  where  possible  or  to 
promote  development  of  alternative  pest 
control  technologies  where  none  then 
existed. 

n.  Existing  Stocks  Detenninatioa 

The  sale  and  use  of  existing  stocks  of 
pesticide  products  canceled  after  a 
notice  of  intent  to  cancel  is  issued 
pursuant  to  section  6(b)  of  FIFRA  are 
controlled  by  section  6(a)(1).  which 
provides  in  pertinent  part:  "the. 
Administrator  may  permit  the  continued 
sale  and  use  of  existing  stocks  of  a 
pesticide  whose  registration  is  canceled 
under  [section  6(b)l  to  such  extent, 
under  such  conditions,  and  for  such  uses 
as  he  may  specify  if  he  determines  that 
such  sale  or  use  is  not  inconsistent  with 
the  purposes  of  (FIFRA)  and  will  not 
have  unreasonable  adverse  effects  on 
the  environment."  In  the  Final  Order  of 
cancellation  issued  on  March  6, 1978, 
the  Administrator  established  a 
schedule  calling  for  phased 
cancellations  with  production  limits, 
and  announced  that  the  Agency  would 
permit  continued  sale  and  use  of 
existing  stocks  after  a  particular 
cancellation  took  effect. 

As  noted  earlier,  the  purpose  of  the 
phased  cancellation  was  to  allow  for  an 
orderly  transition  away  from  the 
canceled  uses.  The  limitation  on 
production  was  with  an  eye  towards 
assuring  that  the  transition  would  be  a 
relatively  short  one  (as  mentioned,  the 
limit  for  production  of  heptachlor  for 
seed  treatment  was  175,000  pounds  per 
year,  less  than  the  annual  amount 
believed  to  have  been  used  in  1974  for 
seed  treatment).  At  the  time  the  Agency 
issued  the  Final  Order,  it  was  expected 
that  sale  and  use  of  existing  stocks  of 
canceled  products  would  cease 
approximately  within  1  year  of  the 
effective  cancellation  date. 

The  existing  stocks  allowance  and 
phased  cancellation  was  thus  expected 
to  result  in  a  transition  period  of 
approximately  6  years  (until  1984)  for 
users  of  heptachlor  treated  seeds.  The 
Agency  has  learned,  however,  that 
heptachlor  continues  to  be  available  for 
seed  treatment  today,  more  than  10 
years  after  the  settlement  leading  io 
cancellation  of  that  use.  The  information 
available  to  the  Agency  suggests  that 
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approximately  160.000  pounds  of 
hepfachlor  remain  available  for  use  in 
seed  treatment:  that  approximateiv  2,(XX) 
pounds  are  used  each  year:  and  thus  at 
current  rates,  heptachior  could  continue 
to  be  used  on  seeds  for  another  80  years. 

Under  section  6(alfl].  the  .Agency  may 
permit  the  continued  sale  and  use  of 
existing  stocks  of  a  canceled  pesticide 
only  if  the  .Agency  determines  that  such 
sale  and  use  will  be  consistent  with 
KIFRA  and  will  not  result  in 
unreasonable  adverse  effects  on  the 
environment,  in  determiinmg  whether 
sale  or  use  of  a  pesticide  will  result  in 
unreasonable  adverse  effects  on  the 
environment,  the  Agency  must  examine 
the  risks  and  benefits  associated  with 
the  use  of  such  pesticide.  Sep  FIFR.A 
section  2(bb).  Despite  the  hazard.s 
associated  with  heptachior  use.  in  1978 
the  Agency  determined  that  the  lack  of 
alternatives  to  heptachior  for  seed 
treatment  tipped  the  risk/benefit  scale 
in  favor  of  continued  use  of  heptachior 
for  a  transitional  period 

The  6-year  transitional  period 
contemplated  in  1978  would  have  ended 
more  than  4  years  ago.  The  .Agency 
believes  that  10  years  was  more  than 
sufficient  for  users  to  find  alternatives  to 
heptachior  seed  treatment.  Moreover, 
although  some  heptachior  continues  to 
be  used,  the  amounts  used  today  suggest 
that  alternatives  now  exist;  the 
transition  way  from  heptachior  seed 
treatment  has  largely  been  completed 
(the  amount  of  heptachior  used  for  seed 
treatment  in  1987  was  only  1  percent  of 
the  amount  used  in  1974).  Thus  the 
special  benefits  associated  with 
potential  dislocation  during  a 
transitional  period  no  longer  apply  to 
continued  sale  and  use  of  heptachior  for 
seed  treatment. 

While  the  benefits  associated  with 
heptachior  seed  treatment  have  greatly 
diminished  in  the  past  10  years,  the 
Agency's  general  concerns  with  the  use 
of  heptachior  for  any  of  the  uses 
covered  by  the  1974  notice  of  intent  to 
cancel  have  not  diminished.  The  Agency 
is  aware  of  at  least  two  instances  where 
seeds  treated  with  heptachior  eventually 
found  their  way  (contrary  to  label 
requirements)  into  cattle  mash,  resulting 
in  the  contamination  of  a  large  number 
of  cows  and  a  significant  volume  of 
milk.  In  one  of  these  instances,  total 
losses  for  all  affected  parties  are 
anticipated  to  exceed  16  million  dollars; 
in  the  other  instance,  over  1.100  cattle 
were  contaminated  with  heptachior 
epoxide  residues.  The  Agency  has  also 
received  reports  of  other  incidents  of 
heptachior  epoxide  contamination  in 
swine  and  poultry  which  may  also  have 
resulted  from  the  misuse  of  treated  seed. 


although  specific  causes  of  the 
rontamination  have  not  been  confirmed 
by  the  investigations.  If  heptachior  seed 
treatments  continue,  such  misuse  could 
well  occur  again;  an  investigation  by  the 
United  States  Food  and  Drug 
Administration  and  the  Department  of 
Agriculture  uncovered  over  100 
violations  involving  the  illegal  use  of 
obsolete  pesticide  treated  seeds  in 
animal  feeds.  While  the  potential  for 
misuse  is  substantial,  it  must  also  be 
kept  in  mind  that  the  Agency  action 
taken  in  the  1970's  was  based  upon 
concerns  associated  with  approved 
label  use  of  heptachior  as  well  as  with 
misuse. 

Under  all  the  circumstances,  the 
Agency  can  no  longer  find  that 
continued  sale  or  use  of  heptachior  for 
seed  treatment  will  be  consistent  with 
FIFRA  and  will  not  have  unreasonable 
adverse  effects  on  the  environment.  The 
Agency  therefore  no  longer  believes  that 
such  sale  or  use  is  consistent  with 
section  6(a)(1)  of  FIFRA.  Where  the 
Agency  finds  that  continued  sale  and 
use  of  existing  stocks  of  a  canceled 
pesticide  would  not  be  consistent  with 
section  6(a)(1),  the  Agency  may  not 
permit  such  continued  sale  or  use. 
Accordingly,  the  Agency  is  hereby 
serving  notice  that  sale  or  use  of 
heptachior  stocks  for  seed  treatment  is 
no  longer  permitted,  and  that  any  further 
sale  or  use,  unless  specifically  permitted 
by  the  Agency,  shall  be  a  violation  of 
section  12(a)(1)(A)  and/or  section 
12(a)(2)(K)  of  FIFRA. 

Given  all  the  circumstances  of  this 
case,  the  Agency  believes  it  appropriate 
to  provide  any  interested  person  with 
the  opportunity  to  demonstrate  to  the 
Agency  that  continued  sale  or  use  of 
heptachior  for  seed  treatment  would  be 
consistent  with  FIFRA  and  would  not 
result  in  unreasonable  adverse  effects 
on  the  environment.  Any  person  who 
wishes  to  make  such  a  demonstration, 
must  submit  to  the  Agency  by  July  10. 
1989  factual  information  sufficient  to 
support  a  finding  that  continued  sale 
and/or  use  of  heptachior  for  seed 
treatment  would  be  consistent  with 
section  6(a)(1).  Such  a  submission 
should  include  information  concerning 
the  extent  of  existing  stocks,  information 
on  the  economic,  social  or 
environmental  benefits  associated  with 
the  continued  use  of  such  stocks,  and 
information  addressing  the  hazards 
associated  with  heptachior  use  as  set 
forth  in  the  notice  of  intent  to  cancel  in 
1974,  and  the  notice  of  intent  to  suspend, 
the  preliminary  decision  on  suspension, 
and  the  Administrator's  final  decision 
on  suspension  in  1975  and  1976.  In 
addition,  such  a  submission  should 


address  the  means  to  reduce  or 
eliminate  the  potential  for  misuse  of 
heptachior  treated  seeds.  Any  other 
person  wishing  to  comment  on  whether 
continued  sale  or  use  of  existing  stocks 
of  heptachior  for  seed  treatment  should 
be  permitted  must  also  supply  such 
comments  by  luly  10, 1989.  All 
submissions  and  comments  should  be 
addressed  to  the  address  listed  under 
the  ADDRESS  unit. 

If  a  timely  request  to  allow  sale  or  use 
of  existing  stocks  is  received,  the 
Agency  will  consider  the  request  and 
make  a  final  determination  as  to 
whether  sale  or  use  of  existing  stocks 
should  be  permitted.  Unless  and  until  a 
final  determination  to  the  contrary  is 
made,  no  sale  or  use  of  heptachior 
sfnrks  Hjr  tieatment  of  seeds  will  be 
permitted.  If  no  request  to  allow  sale  or 
use  of  existing  stocks  is  received  wiihin 
60  days  of  publication  of  this  Notice,  the 
prohibition  on  sale  and  use  of  existing 
stocks  announced  in  this  .\otice  shall 
become  final. 

Any  disposal  of  heptachior  resulting 
from  this  Notice  must  be  in  accordance 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations,  including  the 
Resource  Conservation  and  Recovery 
-Act  (RCRA),  In  this  regard,  it  shouldbe 
noted  that  products  that  contain 
heptachior  as  the  sole  active  ingredient 
are  subject  to  the  provisions  of  Subtitle 
C  of  RCR.A  and  are  potential  "P"  wastes 
as  specified  in  40  CFR  261.33.  A  separate 
fact  sheet  has  been  prepared  which 
provides  additional  guidance  regarding 
the  status  of  heptachior  seed  treatment 
products  as  hazardous  wastes.  Copies 
m.ay  be  obtained  from  James  G.  Touhey 
at  the  address  listed  under  the 
ADDRESS  unit. 

Dated.  April  26. 1989. 
William  k.  Reilly, 
AJmiiiistrator 
|FR  Doc.  89-11090  Filed  5-9-89;  8;45  am) 
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Eastern  Research  Group,  Inc.  and  Life 
Systems,  Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
action:  .Notice. 

SUMMARY:  This  is  a  notice  to  certain 

persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  Eastern 


Research  Group.  Inc.  and  its 
subcontractor.  Life  Systems.  Inc  have 
been  awarded  a  contract  to  perform 
work  for  EPA's  Office  of  Drinking  Water 
and  will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Eastern  Research 
Group.  Inc.  and  Life  Systems,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  2.308(i)(2), 
respectively.  This  transfer  will  enable 
Eastern  Research  Group.  Inc.  and  Life 
Systems.  Inc.  to  fulfill  the  obligations  of 
the  contract.  Through  this  notice  EPA  is 
notifying  persons  who  have  submitted 
this  information. 

DATE:  Eastern  Research  Group,  Inc.  and 
Life  Systems.  Inc.  will  be  given  access  to 
this  information  no  sooner  than  May  17. 
1989, 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Catherine  S.  Grimes.  Program 
Management  and  Support  Division 
(H7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  212, 
CM=2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  557-4460. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-C8-0033,  Eastern 
Research  Group,  Inc.  and  Life  Systems, 
Inc.  will  provide  technical  support  to 
EPA's  Office  of  Drinking  Water  in  the 
development  of  drinking  water  criteria 
documents  and  health  advisories, 
including  program  outreach  activities. 

The  Office  of  Drinking  Water  and  the 
Office  of  Pesticide  Programs  have  jointly 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIF'RA,  in 
that  pesticide  chemicals  potentially  in 
drinking  water  will  be  the  subject  of 
certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA.  A  list  of  pesticide 
chemicals  appears  below.  Other 
pesticide  chemicals  may  be  included  at 
a  later  time.  Readers  may  contact  the 
person  named  above  in  approximately  1 
year  to  learn  if  chemicals  other  than 
those  on  this  list  will  be  involved  in  this 
contract. 

1.3-Dichloropropene.  2,4.5-T. 
Aciflurofen.  Aldrin.  Ametryn. 
Ammonium  sulfamate,  Atrazine, 
Baygon.  Bentazon.  Bromacil.  Butylate. 
Carbaryl,  Carboxin.  Chloramben. 
Chlorothalonil.  Chlorpyrifos,  Cyanazine. 
DCPA/Dacthal.  Dalapon.  Diazinon, 
Dicamba,  Dieldrin.  Dimethrin,  Dinoseb, 
Diphenamid.  Uisulfoton.  Diuron.  ETU/ 


EDBCs.  Endnthall.  Endrin,  Fenamiphos, 
Fluometuron.  Fonofos,  Glyphosate. 
Hexazinone.  MCPA,  Malathion,  Maleic 
hydrazide,  Methomyl.  Methyl  parathion. 
\letolachlor,  Metnbuzm,  Paraquat, 
Picloram,  Prometon.  Pronamide, 
Propachlor,  Propazine.  Prcpham. 
Simazine.  Tebuthiuron.  Terbacil, 
Terbufos,  Treflan/Trinuralin. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3.  6.  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA, 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  and  2.30a(i)(2)  the 
contract  with  Ea.stern  Research  Group, 
Inc  and  Life  Systems,  Inc.  prohibits  use 
of  the  information  for  any  purposes 
other  than  the  purpose  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency  or  affected  business;  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  th.e  infnrm.ation  from 
unauthorized  release.  In  addition. 
Eastern  Research  Group,  Inc.  and  Life 
Systems,  Inc  are  required  to  submit  for 
EP.A  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise,  \o  inform.alion  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  and 
sub(  ontractor  will  be  maintained  by  the 
Project  Officer  for  this  contract  in  the 
EPA  Office  of  Drinking  Water.  All 
information  supplied  to  F^astem 
Resciirch  Group.  Inc.  and  Life  Systems. 
Inc.  by  EPA  for  use  in  connection  with 
this  contract  will  be  returned  to  EPA 
when  Eastern  Research  Group,  Inc.  and 
Life  Systems,  Inc.  have  completed  their 
work. 

Dated  April  27.  1989. 
Douglas  O.  Campt, 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  80-11084  Filed  5-9-89:  8:45  am) 
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IOPP-36171;  FRL-3567-71 

Pesticide  Registration  Standards; 
Availability  for  Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of  draft 

standards  for  comment. 

summary:  This  notice  announces  the 
availability  of  draft  pesticide 
Registration  Standard  documents  for 


comment.  The  Agency  has  completed  a 
review  of  the  listed  pesticides  and  is 
making  available  documents  describing 
its  regulatory  conclusions  and  actions. 
DATE:  Written  comments  on  the 
Registration  Standards  should  be 
':•■}— ::"r6  on  or  before  July  10, 1989. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number  listed 
with  the  Registration  Standard  should 
be  submitted  to:  By  mail: 
Public  Information  Branch.  Field 

Operations  Division  (H7506C),  Office 

of  Pesticide  Programs,  Environmental 

Protection  Agency,  401  M,  St.,  SW.. 

Washington.  DC  20460. 
In  person,  deliver  comments  to:  Rm.  246, 

CM#2. 1921  Jefferson  Davis  Highway. 

Arlington,  VA. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential  will 
be  included  in  the  public  docket  without 
prior  notice.  The  public  docket  and 
docket  index  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  a  Registration 
Standard,  contact  the  Public  Information 
Branch,  in  Rm.  246  at  the  address  give 
above  (703-557-2805).  Requests  should 
be  submitted  no  later  than  June  9. 1989 
to  allow  sufficient  time  for  receipt 
before  the  close  of  the  comment  period. 

For  technical  questions  related  to  the 
Registration  Standard,  contact  the 
Review  Manager  listed  for  that 
Standard,  at  the  phone  number  given. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
conducts  a  systematic  review  of 
pesticides  to  determine  whether  they 
meet  the  criteria  for  continued 
registration  under  section  3(c)(5)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  That  review 
culminates  in  the  issuance  of  a 
Registration  Standard,  a  document 
describing  the  Agency's  regulatory 
conclusions  and  positions  on  the 
continued  registrability  of  the  pesticide. 
In  accordance  with  40  CFR  155.34(c). 
before  issuing  certain  Registration 
Standards,  the  Agency  makes  the  draft 
document  available  for  public  comment. 


20198 


Federal  Register  ;   Vul.  54.  No.  89  /  Wednesday,  Mav  10.  1989  /  Notices 


Draft  Registration  Standards  for  the 

f,-ilIr\tA/ina  naatiriH^a  arp  noM;  ;4V'pi1nhlp: 


Branch.  EPA— Region  X.  1200  6lh 
Avp..  Seattle.  WA  98101.  Contact 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


Bank  Holding  Company  Act  (12  U.S.C. 
184Ji,cj[8jJ  and  §  225.21(al  of  Regulation 


financial  transactions  including  public 
and  private  financings,  loan 
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Draft  Registration  Standards  for  the 

following  pesticides  arp  row  available: 


Nar>e  5* 
pesticide 


DocKet 
numbsf 


:^,yi.aa  person 


Butylate      !    2008-41-5 


Aarlanr  and  ts 
sodium  salt. 


81-81-2 


Dooa  Williams, 
703-55^-0639 

Ptiil  Huodemarn. 
703-557-0933. 


Copies  of  the  Registration  Standards 
nia>  be  obtained  from  the  .Agppcy  a*  the 
address  listed  under  FOR  FURTHER 
iHFOR*IATlON  CONTACT.  Because  of  the 

length  of  the  Standards  and  the  limited 
number  of  copies  available  for 
distribution,  only  one  copy  can  be 
provided  by  mail  to  any  one  individual 
or  organization.  The  Registration 
Standards  are  also  available  for 
insoer.tion  and  copying  m  EPA  Regional 
offices  at  the  addresses  listed  bplow 
after  June  9.  1969 

List  of  EP;\  Regional  Offices 

[Vsticides  and  Toxic  Subs'ances 
Branch.  F.PA— Region  I,  ]¥K  Federal 
Building,  Boston,  .MA  02203.  Contact 
person;  Mar\in  Rosenstein. 

Pesticides  and  Toxic  Substances 
Branch.  EP.A— Region  I!.  Woodbridge 
Avenue.  Edison.  NJ  oea.j".  Contact 
person-  Ernest  Regna 

To\i':s  and  Pesticides  Branch,  EPA — 
Region  III.  841  Chestnut  St.,  7th  Fl.. 
Philadelphia.  PA  1910"  Con'art 
person;  Larry  Miller 

Pesticides  and  Toxic  Substances 
Branch.  EPA— Region  IV.  345 
Courtland  St,.  NE.,  .Atlanta.  GA  30365. 
Contact  person  R;chdrd  DuBose. 

P-'/sticides  and  Toxic  Substances 
Branch.  EPA— Region  V  230  South 
Dearborn  St.,  Chicago.  IL  606m 
Contact  person.  Phyllis  Reed. 

Pesticides  and  Toxic  Substances  Branch 
(6T-PT).  EPA— Region  VI.  1445  Ross 
.Avenue,  Dallas.  TX  75270,  Contact 
person:  Robert  Murphy. 

Pesticides  and  Toxic  Substances 
Branch.  EPA— Region  Vll,  726 
.Minnesota  .Ave,.  Kansas  City,  Kan. 
B6101  Contact  person;  Leo  Alderman. 

Tjxic  Siibatances  Branch,  EP.A— Region 
\'lll.  999  18th  St.,  Suite  500,  Denver, 
CO  mznz.  Contact  person:  C.  Alvin 

>orke. 

Pesticides  and  Toxic  Branch  (T-5-1), 
EPA— Region  IX.  215  Fremont  St.,  San 
Francisco.  CA  94105.  Contact  person: 
Davis  Bernstein. 

Pesticides  and  Toxic  Substances 


Branch.  EPA— Region  X.  1200  6th 
Ave..  Seattle.  WA  98101.  Contact 
person:  Jon  Heller. 

Dated:  April  27. 1989. 
Douglas  Campt. 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc  89-11086  Filed  5-9-88;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  m  which  this  notice 
appears  The  requirements  for 
comments  are  found  in  §  572  603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200242 
Title:  North  Carolina  State  Ports 
Authority  Terminal  Agreement. 

Parties:  North  Carolina  State  Ports 
Authority  (SPA)  Columbus  Line 
(SSA)(Columbus). 

Synopsis:  The  Agreement  provides 
that  Columbus  has  agreed  to  move  a 
minimum  of  300  containers  per  year  for 
each  contract  year  at  a  unit  rate  of 
$70.00  per  container  loaded  to  or 
discharged  from  its  vessels  along  side 
wharves  or  piers  of  SPA.  The  unit  rate 
includes  receiving,  grounding  delivering, 
mounting  and  per  diem  when  applicable. 
The  initial  term  of  the  Agreement  shall 
be  for  a  period  of  one  year.  The  charge 
to  Columbus  for  any  other  service 
furnished  by  SPA  shall  be  at  the  rate 
specified  in  SPA's  Terminal  Tariff. 

Dated:  May  4,  1989. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking, 

Secretary. 

(PR  Doc.  89-11126  Filed  5-9-89;  8:45  am) 
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[Docket  No.  89-101 

Safbank  Line  Ltd.,  v.  The  Hairlox  Co.. 
Inc.,  Filing  of  Complaint  and 
Assignment 

May  4.  1989 

Notice  is  given  that  a  complaint  filed 
hv  Safbank  Line  Limited  ("Safbank") 
against  The  Ffairlox  Company.  Inc, 
("Hairlox")  was  served  May  4. 1989. 
Safbank  alleges  that  Hairlox  has 
violated  section  10(b)(1)  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1709(a)(1)  by 
failing  to  remit  the  ocean  freight  and 
terminal  handling  charges  due  and 
payabla  on  a  shipment  of  hair  care 
products  between  Baltimore,  Maryland 
and  Durban.  South  .Africa. 

This  proceeding  has  been  assigned  to 
.Administrative  Law  judge  Charles  E. 
Morgan  ("Presiding  Officer"),  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examinaiion  are 
necessary  for  the  development  ot  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502  61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  May  4, 
1990,  and  the  final  decision  of  the 
Commission  shall  be  issued  by 
September  4. 1990. 
Joseph  C.  Polking. 
.SVrre/fl;  I 

(FR  Doc.  89-11127  Filed  05-09-89:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Dennis  L. 
Anderson,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.SC.  18i:-lji)  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  .Ai  t  (12 

U.S.C,  I8inil("l)- 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Beard 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  recei\ed 
not  later  than  may  23, 1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dennis  L.  Anderson.  Rapid  City, 
South  Dakota;  to  acquire  and  additional 
18.60  percent  of  the  voting  shares  of 
American  State  Bank.  Rapid  City,  South 
Dakota,  for  a  total  of  36.67  percent. 

2.  First  Interstate  Bank  of  Far^n.  .V.,4, 
and  Affiliates  ESOP.  Fargo,  North 
Dakota;  to  acquire  an  additional  5.82 
percent  of  the  voting  shares  of  First 
Interstate  of  North  Dakota,  Inc.,  for  a 
total  of  19.43  percent  and  thereby 
indirectly  acquire  First  Interstate  Bank 
of  Fargo,  Fargo,  North  Dakota. 

B,  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Dennis  C.  or  Betty  L.  Houghton,  and 
Mark  C.  Houghton,  both  of  McPherson. 
Kansas;  to  each  acquire  an  additional 
5.1  percent  of  the  voting  shares  of  PBT 
Bancshares  Inc.,  McPherson.  Kansas,  for 
a  total  of  25.0  percent  and  thereby 
indirectly  acquire  Peoples  Bank  &  Trust 
Company.  McPherson,  Kansas. 

2.  Gerard  J.  Mas.  Jr..  Kansas  City. 
Missouri;  to  acquire  an  additional  2.67 
percent  for  a  total  of  10.28;  Richard  H, 
Mos,  Jr.,  Lathrop,  Missouri,  to  acquire  an 
additional  0.25  percent  for  a  total  of  1.25 
percent;  and  High  Life  Sale  Company. 
Kansas  City.  Missouri,  to  acquire  and 
additional  2.59  percent  for  a  total  of  8.33 
percent  of  the  voting  shares  of 
.Northland  Bancshares,  Inc..  Kansas 
City,  Missouri,  and  thereby  indirectly 
acquire  First  National  Bank  of  Platte 
County,  Kansas  City,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  4.  1989. 
(ennifer  |.  Johnson, 

.■1  ssociate  Secretary  of  the  Board.  j 

[FR  Doc  89-11164  Filed  5-9-89  BA5  am) 
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Bank  of  Boston  Corp.,  et  al., 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board  s  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
184o(c)(8)l  and  §  225.21Uil  of  Regulation 
Y  (12  CF^R  225.21(a)|  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  a\  ailable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  quesrnn  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Linless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  26.  1989 

A.  Federal  Reser\e  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106; 

1,  Bank  of  Boston  Corporution. 
Boston.  Massachusetts;  to  engage  de 
novo  through  its  subsidiary,  DancBoston 
Trust  Company  of  New  York.  New  York, 
.New  York,  in  trust  company  activities 
pursuant  to  §  225.25(b)(3)  (i"l  and  (ii)  of 
the  Board  s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  .New  York.  New  York 
10045:' 

1 .  Midland  Bank  PLC.  London, 
England;  to  engage  de  novo  through  its 
subsidiary.  Samuel  Montagu.  Inc..  in 
providing  ad\ice  (including  valuation 
services  and  the  rendition  of  fairness 
options)  to  nonaffiliated  financial  and 
nonfinancial  institutions  in  connection 
with  mergers,  acquisitions, 
restructurings,  reorganizations,  and 
divestitures  and  in  connection  with- 


financial  transactions  including  public 
and  private  financings,  loan 
syndications,  interest  rate  swaps,  and 
interest  rate  caps  pursuant  to  Signet 
Banking  Corporation.  73  Fed.  Res.  Bull. 
59  (1987).  The  valuation  services  will 
include  providing  appraisals  of  real 
estate  and  personal  property  pursuant  to 
§  225.25(b)(13)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  May  23. 1989 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mid-America  Bancorp,  Louisville. 
Kentucky;  to  engage  de  novo  through  its 
subsidiary,  Mid-America  Money  Order 
Company,  Louisville.  Kentucky,  in 
issuing  and  selling  retail  money  orders 
and  similar  consumer-type  payment 
instruments  having  a  face  value  of  not 
more  than  $1,000  pursuant  to 
S  225.25(b](12)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal 
Reserve  System.  May  4. 1989. 
lennifer ).  Johnson, 

Associate  Secretary  of  the  Board 

[FR  Doc  89-11165  Filed  5-9-89:  8:45  ami 
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MNC  Financial.  Inc..  Acquisitiori  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  fci  the  Board's  approval 
under  section  4tc)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such  a 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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ronfiicts  of  interests,  or  u.isuund 
banking  practices."  Any  request  for  a 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


(2)  Providing  related  services  such  us 
interbank  transfers,  coin  wrapping. 
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respect  to  the  application  by  Metrocorp       Department  of  Health  and  Human 
to  engage  in  armored  car  activities  The        ciprviroc  iiiuqi    ' 


1.  Noise-producing  operations  and/or 
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ronnicts  of  mteres's,  or  u.'isuu.nd 
banking  practices  "  .Any  requosf  for  <i 
hearing  on  this  qupstion  must  be 
accompanied  by  a  statement  of  t.he 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fjct  that  are  in  dispute,  summdrizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserse  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  la'er  than  May  26,  1989. 

A.  Federal  Reser\  e  Bank  of  Richmond 
(Lloyd  W.  Bostian.  [r..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Vii^inia 
23261: 

1.  M.\'C  Financial,  Inc..  Baltimore. 
Maryland;  to  acquire  Prime  Rate 
Premium  Finance  Corporation,  Florence. 
South  Carolina,  and  Prime  Rate 
Systems.  Inc.,  Flor'^nce.  Snij'h  Carolina 
in  financing  insurance  premiums  for 
persons  purchasing  automobile 
insurance  policies  from  the  state  s 
assigned  risk  pool  and  ott>-'r  personal 
insurance  lines  pursuant  to 
5  225  25|b)(l );  and  providing  data 
processing  services  and  related 
equipm.ent.  all  designed  to  support  the 
premium  financing  activities  pursuant  to 
§  225,25|b)(-]  of  the  Board  s  Regulation 
"i 

B  irtrd  if  Governors  of  the  Federal  Reserve 
System,  May  -t,  1989. 
lennifer  |.  [ohnson, 
As"'ic::u:e  Sirretary  j'lhe  Board. 
(FR  Doc.  8»-l  1166  Filed  5-9-89i  8:45  am) 
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Saban  S.A.,  et  a!.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  'his  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  t-iolding 
Company  Act  (12  L'.S.C  1842)  and 
5  22,5  U  of  the  Beard's  Regulation  Y  (12 
CFR  225  1-4)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  18421c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
nspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  applicatKjn  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  26. 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President]  33 
Liberty  Street,  New  York,  New  York 
10045:" 

1.  Saban  S.A..  Panama  City,  Panama, 
to  acquire  34,77  percent  of  the  voting 
shares  of  Safra  National  Bank  of  New 
York,  New  York,  .New  York. 

B.  Federal  Reserve  Bank  of  Chicago 
(Ua\id  S.  Epsttin,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hershare  Financial  Corporation, 
Herscher,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  nf  Herscher.  Flerscher.  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
PresiJent]  250  Marquette  Avenue. 
Minneapolis,  Minnesota  5.5480- 

1.  Bosshurd  Ba.'ii K.  LuJ..  La  Crosse, 
Wisconsin;  to  acquire  94.6  percent  of  the 
\  oting  shares  of  Ferryviile  State  Bank. 
FerryviUe,  Wisconsin,  and  97.8  percent 
of  the  voting  shares  of  Bank  of  Stoddard, 
Stoddard,  Wisconsin. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  4, 1989. 
Jennifer  J.  lohnson. 
Asscxjate  Secretary  of  the  Board. 
(FR  Doc  89-11167  Filed  5-9-89;  8:45  am] 
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Metrocorp,  Inc.,  East  Mollne,  IL;  Order 

for  Hearing 

Metrocorp.  Inc.,  East  Moline.  Illinois 
("Metrocorp"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c){8))  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  permission  to 
engage,  through  its  de  novo  subsidiary, 
Metro  Armored  Courier,  Inc.,  in  armored 
car  services,  including  the  following: 

(1)  Fully  insured  transportation  of 
cash,  negotiable  instruments,  securities, 
and  valuables:  collecting  currency  and 
checks  from  commercial  customers  and 
nonbank  financial  institutions  and 
transporting  and  depositing  these 
collections  at  Rnancial  institutions:  and 
delivering  cash,  negotiable  instruments, 
securities,  and  valuables  to  commercial 
customers  and  nonbank  financial 
institutions:  and 


(2)  Providing  related  services  such  as 
interbank  transfers,  coin  wrapping, 
change  delivery,  mail  delivery,  and 
payroll  check  cashing. 

By  notice  published  in  the  Federal 
Register  (53  Federal  Register  50.292 
(1988)),  the  Board  invited  interested 
persons  to  express  their  views  on  the 
questions  of  whether  the  proposed 
activity  is  so  closely  related  to  banking 
or  managing  or  controlling  banks  as  to 
be  a  proper  incident  thereto,  and 
whether  consummation  of  the  proposal 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices.  The  notice 
further  provided  that  any  request  for  a 
hearing  on  this  question  should  be 
accompanied  by  a  statement 
summarizing  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

The  National  Armored  Car 
Association  ("Protestant"),  Seattle, 
Washington,  has  submitted  written 
comments  in  opposition  to  approval  of 
the  application.  Protestant  contends  that 
the  proposed  armored  car  activities  are 
not  closely  related  to  banking,  and 
challenges  whether  banks  or  bank 
holding  companies  generally  engage  m 
armored  car  services.  Protestant  further 
contends  that  services  provided  by 
armored  car  companies  are  not 
functionally  sim.ilar  to  those  offered  by 
banks.  Protestant  also  argues  that  the 
proposed  activity  would  not  be  a  proper 
incident  to  banking,  it  would  not  result 
in  any  significant  public  benefits,  and 
would  result  in  undue  concentration  of 
resources,  decreased  or  unfair 
competition,  conflicts  of  interest,  and 
unsound  banking  practices.  Finally. 
Protestant  argues  that  the  proposal 
violates  stale  branch  banking  laws  and 
raises  the  issue  of  whether  Metrocorp's 
bank  subsidiary  would  violate  the 
restrictions  on  payment  of  interest  on 
demand  deposits  set  forth  in  the  Board's 
Regulation  Q.  Protestant  has  requested  a 
hearing  to  establish  a  more  complete 
record  on  which  to  base  a  determination 
concerning  the  issues  raised. 

In  view  of  the  issues  raised  by  the 
application,  the  Board  has  concluded 
that  a  hearing  would  be  appropriate  in 
this  case.  Accordingly,  it  is  hereby 
ordered  That  a  formal  and  public 
administrative  hearing  be  held  with 


respect  to  the  application  by  Metrocorp 
to  engage  in  armored  car  activities,  The 
hearing  shall  be  conducted  in 
accordance  with  Subpart  A  of  the 
Board's  Rules  of  Practice  for  Hearings 
(12  CFR  Part  263)  and  will  commence 
before  a  hearing  officer  at  the  offices  of 
the  Board,  Washington,  DC.  or  such 
other  place  as  the  hearing  officer  shall 
deem  appropriate.  The  Board  believes  it 
appropriate  that  the  hearing  be 
concluded  as  expeditiously  as  possible 
and,  accordingly,  orders  that  the  hearing 
shall  be  held  no  later  than  45  days  from 
the  date  of  this  Order,  at  a  date  set  by 
the  hearing  officer,  and  that  the 
recommended  decision  be  filed  with  the 
Board  within  60  days  of  the  conclusion 
of  the  hearing,  in  accordance  with  the 
Board's  Rules  of  Practice  for  Hearings. 

//  is  further  ordered  That  the  issues  to 
be  considered  at  this  hearing  are 
whether  the  proposed  armored  car 
services  are  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto, 
and  whether  the  proposal  can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests. 
or  unsound  banking  practices.  Further, 
the  Board  requests  evidence  on  the  risks 
of  conducting  the  activity,  including  the 
availability  of  adequate  insurance 
against  ri.ik  of  loss.  Finally,  the  Board 
requests  the  parties  to  the  hearing  to 
address  any  issues  raised  by  the 
proposed  activity  under  relevant  state 
branching  restrictions  and  other 
relevant  laws. 

By  Order  of  the  Board  of  Governors,  '  May 
4,  1989. 

Jennifer  ].  Johnson, 

As.sociate  Secretary  of  the  Board. 

[FT^  Doc.  89-11177  Filed  5-9-69:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Request  for  Comments  and  Secondary 
Data  on  Occupational  Noise 
Exposures 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(MOSH),  Centers  for  Disease  Control 
(CDC),  Public  Health  Service  (PHS). 


'  Voling  for  this  action:  Chainnan  Greenspan  and 
Governors  [ohnson.  Seger,  Angell,  Heller,  and 
Kelley.  Absent  and  not  voting:  Governor  LaWare. 


Department  of  Health  and  Human 
Services  (IIHS).  ' 

action:  Notice  of  request  for  comments 

and  secondary  data. 

summary:  In  response  to  the  Mine 
Health  Research  Advisory  Committee's 
continued  interest  in  this  area  of 
occupational  safety  and  health.  NIOSH 
is  requesting  comments  and  secondary 
data  from  all  interested  parties 
concerning  occupational  noise 
exposures  in  the  mining  industry. 
Interested  parties  may  submit 
information  on  the  health  and  safety 
hazards  of  occupational  noise  exposures 
in  mines,  including  but  not  limited  to:  (1) 
Operation  or  equipment  descriptions.  (2) 
exposure  data  or  results  of 
epidemiological  or  laboratory  animal 
studies,  (3)  descriptions  of  work 
practices,  protective  equipment,  aiui 
control  technology  in  use  today,  or  (4) 
technical  problems  in  the  monitoring  or 
control  of  noise  exposures.  Similar 
information  developed  in  other 
industries  (e.g.,  construction,  maritime 
and  general]  may  also  be  submitted. 

DATES:  Comments  concerning  this  notice 
should  be  submitted  by  July  10, 1989, 

ADDRESSES:  Any  information, 
comments,  suggestions,  or 
recommendations  should  be  submitted 
in  writing  to-  Dr,  Richard  Niemeier. 
Acting  Director.  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH,  CDC,  4676  Columbia  Parkway. 
C-14,  Cincinnati,  Ohio  45220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Henry  Chan,  Division  of  Standards 
Development  and  Technology  Transfer. 
NIOSH,  CDC,  4676  Columbia  Parkway. 
C-32,  Cincinnati,  Ohio  4.5226,  (513)  533- 

8341,  orFTS6B4-8,3-}l. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Occupational  Safetv  and  1  iealth  Act 
of  1970  (29  L'.S.C.  6,51,  et  seq)  and  the 
Federal  Mine  Safety  and  Health  Act  of 
19"7  (.^0  use.  ROl,  et  seq  ).  NIOSH  is 
directed  to  develop  recommendations 
for  improving  occupational  safety  and 
health  standards.  NIOSH  has  long  been 
concerned  with  the  health  effects  and 
safety-related  injuries  that  occur  from 
occupational  noise  exposures,  including: 
(1]  Temporary  and  permanent  losses  in 
hearing  sensitivity.  (2)  physical  and 
psychological  disorders,  (3)  interference 
with  speech  communications  or  the 
reception  of  other  wanted  sounds,  and 
(4)  disruption  of  job  performance. 

.MOSH  is  interested  in  obtaining 
existing  and  available  materials  (e.g.. 
reports  and  research  findings)  pertaining 
to  the  following  in  the  mining  industry 
(or  in  other  segments  of  industry,  if 
pertinent): 


1.  Noise-producing  operations  and/or 
equipment. 

2.  Noise  exposure  data  and  data 
concerning  any  associated  effects 
(e.g.,  hearing  loss  as  supported  by 
audiometric  test  data,  increased 
frequency  of  accidents)  observed  in 
workers. 

3.  Synergistic  effects  of  other  physical  or 
chemical  agents  (e.g.,  carbon 
monoxide)  which  may  accelerate 
noise-induced  hearing  loss. 

4.  Laboratory  animal  studies  that 
supplement  epidemiological  data  on 
noise. 

5.  Innovative  work  practices, 
engineering  controls,  personal 
protective  equipment  and  training 
programs  being  employed  for 
protection  against  noise. 

6.  Technical  problems,  if  any.  relating  lo 
noise  exposure  monitoring  and 
evaluation, 

7.  Technical  difficulties,  if  any,  in 
employing  conventional  noise 
engineering  controls. 

8.  Technical  difTiculties,  if  any,  in  using 
personal  hearing  protection. 

All  information  received  in  response 
to  this  notice,  except  that  designated  as 
trade  secret  and  protected  by  section  15 
of  the  Occupational  Safety  and  Health 
Act.  and  personal  identifying 
information  contained  in  medical  case 
reports  or  data,  will  be  available  for 
public  examination  and  copying  at  the 
above  address. 

Dated:  May  4.  1989. 
Larry  W.  Sparks, 

Acting  Director.  National  Institute  for 

Occupational  Safety  and  Health. 

[FR  Doc.  89-11161  Filed  5-9-89;  8:45  amj 
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P.'ogram  AnDouncet-ip'-'.;  'i'li 

Public  Health  Conference  Support 
Grant  Program  for  Human 
Immunodeficiency  Virus  Prevention 
(HIV)  Availability  o»  Funds  fc  Fiscal 
Year  1989 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  that  grant  applications 
are  to  be  accepted  for  the  Public  Health 
Conference  Support  Grant  Program 
related  to  Human  Immunodeficiency 
Virus  (HIV)  prevention. 

Authority 

This  program  is  authorized  under 
sections  301  and  317  of  the  Public  Health 
Service  Act,  as  amended.  Program 
Regulations  are  set  forth  in  42  CFR,  Pari 
51b. 


20202 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesday.  May  10.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesday.  Nky  lO    v.m  ,   Notices 


.iizri 


MS] 


Eligible  Applicants 

Eligible  applican's  include  non-profit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  public  and  prrvitc 
organizations,  State  and  local  health 
departments  and  small,  .iiinonty  and/or 
woman-owned  businesses  are  eligible 
for  these  grants. 

Availability  of  Funds 

Approximately  $225,000  will  be 
available  in  Fiscal  Year  1989  to  fund 
approximately  15  awards.  The  awards 
will  range  from  $5,000  to  S50.000  with 
the  average  award  being  approximately 
S15.000.  The  awards  will  be  funded  wi*h 
a  12-month  budget  and  project  period. 
The  funding  estimate  outlined  above 
may  vary  and  is  subject  to  change. 

The  following  are  examples  of  the 
most  frequently  encountered  costs 
which  may  or  may  not  be  charged  to  !h»^ 
gran!: 

1-  Grant  funds  may  be  used  .''or  direct 
cost  expenditures:  salaries,  speaker  fees, 
r^^ntal  of  necessary  equipment, 
registration  fees,  transportation  costs 
(not  to  exceed  economy  class  fare],  and 
travel  of  non-Federyl  employees. 

2.  Funds  may  not  be  used  for  the 
purchase  of  equipment,  paymer's  of 
honoraria,  indirect  costs,  org.:!n'zatii;ina! 
dues,  entertriinment/personal  expenses, 
cost  of  travel  and  pa\-ment  of  a  fall-time 
l-'ederal  employee  or  for  per  diem  or 
expenses  other  than  li)r,-il  mileage  for 
local  participants. 

Purpose  I 

The  purpose  of  the  HlV-related 
t  inference  support  grants  are  to  provide 
partial  support  for  non-Federal 
conferences  to  intensify  efforts  !■) 
prevent  the  transmission  of  HIV 
infection. 

Program  Requirements 

The  pr'.>^.r.).-yi^-;;)t;c  aTCdS  of  .ntcrest  ;n 
which  applications  are  being  solicited 
bv  CDC  for  HIV-related  conferences  are. 
{'•]  Disease  prevention:  (2]  ir.formalion/ 
education  (specificaly  regarding  the 
cause  and  transmission  of  the  virusj; 
and  (3)  biostatistics. 

Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  in  accordance  with  PHS 
('.r,--ints  Admmis'ra'ion  Vfanual.  Part  134. 
Objective  Review  of  Cr^nt  .Applications 
.Applications  for  support  of  the  types  of 
tunftirences  listed  in  the  Program 
Requirements  section  above  will  be 
evaluated  and  ranked  for  funding. 

The  major  factors  to  be  considered  in 
the  evaluation  of  responsive 
applications  will  include: 

1   P-'-'posed  Program  [50%). 


2.  Program  Personnel  (SCX,). 

3.  Applicant  Capability  (20%). 

4.  Program  Budget — (Not  Scored) 
Comments  Only 

Other  requirements 

Ri'cipients  must  comply  with  the 
document  titled:  Content  of  Aids- 
Reld'ed  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Education  Sessions 
(October  1988)  [54  FR  10049,  March  9, 
1989)  In  complying  with  the  Program 
Review  Panel  requirements  contained  in 
the  document,  recipients  are  encouraged 
'0  use  an  existing  Progrrim  Review  Panel 
such  as  the  one  created  by  the  health 
department's  .MDS/MIV  Pre\ention 
Program. 

E.G.  12372  Review 

.Applications  are  not  subject  to  review 
us  governed  by  Rxpcuvtive  Order  12372, 
en'itled  intersnvemmenta!  Review  of 
Federal  Programs, 

CFDA  .Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13  118 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  shall  be  submitted  on  Fo.Tn 
PHS  5161-1  in  accordance  with  the 
following  schedule.  The  schedule  also 
sets  forth  anUcipated award  date: 

Deadline  Date 

Application:  June  15 
Award  Date:  September  1 

Applications  must  be  submitted  on  or 
before  the  deadline  date  to  Mr,  Henry  S. 
(-dssell.  Ill,  Grants  Management  Officer. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  Fast  Paces 
Ferry  Road.  .\E  Room  415,  Mailstop  E 
14,  AUanta.  Georgia  30305. 

Deadline: 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(.Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications: 

Applications  which  do  not  meet  the 
Deadline  criteria,  outlined  in  the 
paragraph  immediately  above,  are 


considered  late  applications,  will  not  be 
considered  in  the  current  competition, 
and  will  be  returned  to  the  applicant. 

Where  to  Obtain  .Additional  Information 

A  complete  program  description, 
information  on  application  procedures 
and  an  application  package  may  be 
obtained  from  Ms.  Donna  M.  Rushin, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disase 
Control.  255  East  Paces  Ferry  Road.  .\K 
Room  415,  Mailstop  E  14,  Atlanta, 
Georgia  30305.  (404)  842-6545  or  FIS 
236-«545. 

Please  refer  to  Announcement 
Number  924  when  requesting 
information  and  submitting  any 
application  on  the  Request  For 
Assistance. 

Dated:  May  3.  1989. 
Rot)ert  L  Foster, 

Acting  Director.  Office  of  Program  Support. 

Centers  for  Disease  Contron. 

[VR  Doc.  89-11162  Filed  5-9-«9:  8  4')  am] 

BILLING  COOE  41«0-1t-M 


Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
MemtMrs;  Science  Advisory  Board 

AGEMCY:  P'ood  and  Drug  Administration 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Science  Advisory  Board  to  the 
.National  Center  for  Toxicological 
Research,  Three  vacancies  will  occur  on 
the  committee  on  June  30, 1989, 

DATE:  Nominations  should  be  submitted 
by  [une  15,  1989, 

ADDRESS:  All  nominations  for 
membership  should  be  submitted  to 
Ronald  F.  Coene  (address  below). 

FOR  FURTHER  INF0RMAT1OM  CONTACT: 

Ronald  F.  Coene,  National  Center  for 
Toxicological  Research  (HFT-2).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301^43- 

3155. 

SUPPLEMENTARY  INFORMATION:  FD.A  is 
requesting  nominations  of  members  to 
serve  on  the  Science  Advisory  Board. 
The  function  of  the  board  is  to  advise 
the  Director.  National  Center  for 
Toxicological  Research,  in  establishing 
and  implementing  a  research  program 
that  will  assist  the  Commissioner  of 
Food  and  Drugs  in  fulfilling  his 
responsibilities.  The  board  provides  the 
extra-agency  review  to  ensure  that 
research  programs  and  methodology 


development  at  the  National  Center  for 
Toxicological  Research  are  scientifically 
sound  and  pertinent  to  environmental 
problems. 

Criteria  for  Members 

Persons  nominated  for  membership  on 
the  Science  Advisory  Board  shall  have 
adequately  diversified  experience 
appropriate  to  the  work  of  the  board  m 
such  fields  as  biomedical  research  and 
toxicology.  The  specialized  training  and 
experience  necessary'  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  is  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  and/or  research 
relevant  to  the  field  of  activity  of  the 
committee.  The  term  of  office  is 
normally  4  years. 

Nominatioti  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  advisory  committee. 
.Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  advisory  committee  and  appears 
to  have  no  conflict  of  interest  that  would 
preclude  committee  membership.  FDA 
asks  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  as  employment,  finarrcial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

FDA  has  a  special  interest  in  assuring 
that  women,  mirrority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  fcjnale.  minority, 
and  handicapped  candidates. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92^63 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 

Dated:  May  3.  1989. 
|ohn  M.  Tayior, 

A  ssociote  Commissioner  for  Regulatory 

A  'faim. 

iFR  Doc  89-111-2  Filed  5-9-59:  8:45  am) 

BILLING  COOe  4160-ai-4l 

[Docket  No.  SgF-O1 15] 

Hiils  America,  Inc.;  FIttrtg  of  Food 
Additive  Pefitton 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 


that  Huls  America,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additiv. 
regulations  be  amended  to  provide  '^nr 
the  additional  use  of  .Nylon  12  m 
coatings  for  repeated  nse  m  coniru  t  vm  n 
food. 

FOR  FURTHER  MFOIUtATION  CONTACT: 

Hortense  S.  Maco.  Center  for  Food 
Safety  aiid  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Admirustration,  2m  C 
Street  SW..  Washington.  DC  21)204  312- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Lnder 
the  Federal  Food,  Dnig  and  Cosmetc 
Act  (see,  409(b)(5),  72  Stat  1786  (21 
U.S.C,  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  9B4137)  has  been  filed  by 
Huls  America,  Inc..  80  Centennial 
Avenue,  Piscataway.  NJ  06855-04,56 
proposing  that  §  177 1,500  .Wv/on  re-sins 
(21  CFR  177.1500)  be  amended  to  permit 
the  additional  use  of  Nylon  12  in 
coatings  intended  for  repeated  use  in 
contact  with  food. 

The  potential  environmental  in^nact  of 
this  action  is  being  reviewed  If  the 
agency  finds  that  an  environmental 
impact  statem.ent  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agenr\  s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25,40fc). 

Dated  Apnl  2ii.  1989. 
Frt?d  R.  Siiaak, 

■1^  f./.w  Director  Centfr  for  Food  Safety  and 

App..ed  .\utntion. 

(FR  Doc.  89-11173  Filed  5-^-89;  8:45  amj 

BILLING  COOE  4160-01-M 


[Docket  Ho.  89G-0126] 

Gisl-firocades  Inc.;  Fiting  of  Petition 
for  Affirmation  of  Gras  Status 

AGENCY:  Food  and  Drug  Administratioiu 
ACTION:  -Notice. 


SUMMARY:  The  Food  and  Drug 

.Administration  (FDA)  is  announcing 


SUMMARY:  The  Food  and  Drug 
.Administration  (FD.A)  is  announcing 
that  Gist-brocades  Inc..  has  filed  a 
petition  {GRASP  9(^0349)  proposing  that 
chymosin  derived  from  the  fermentation 
of  a  genetically  modified 
Kiiiyveromycef!  morKiarus  var.  lactis 
[K  /oi  /.',«)  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient. 
DATE:  Comments  by  July  10.  1989. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 


FOR  FURTHER  INFORMATIOM  CONTACT. 

.^Jic  L  Flamm.  Center  for  Food  Safety 
and  Apphed  Nutrition  (FrFF-334).  Food 
and  Drug  Admrnistration.  200  C  St  SW.. 
Washington,  DC  20204,  2(12-426-8950. 

SUPPLEMENTARY  INFORMATION    '    nder 

ne  Federal  Food,  LKig,  a.ia  Cv;smetic 
Act  (sec.  409(b)(5).  72  Stat.  1788  (21 
U.S.C.  348(b)(5)))  and  the  regulaUons  for 
affirmation  of  GRAS  status  in  {  170^ 
(21  CFR  170  1. 1  riiticc  is  given  thai  a 
petition  (GiU\Si'  9G0349)  has  been  filed 
by  Gist-brocades  Inc..  P.O.  Box  241068. 
Chariotte,  NC  282. 4  if^m, sing  that 
chymosin  derived  t  y  if  rnientation  from 
K.  lactis  geneUi  ,!\  -lodified  to  contain 
and  express  a  proi  nvr^iosin  gene  be 
affirmed  as  GR/\S  :  sr  ise  as  a  direct 
human  food  myreoifu. 

The  GRAS  .iff!rm.it,on  petition  has 
been  placed  on  display  at  the  Dockets 
Management  Brancb  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  55  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  fded 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petitioB  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  eoviroomentai 
impact  statement  is  not  required  and 
this  pebtior  r  .s.i  rs  in  a  regulation,  the 
notice  of  av  rii.,i'.i!iiy  of  the  agency's 
finding    !  n<   s,>;ni:i  ant  impact  and  the 
eviden  i  M-iiiirting  that  finding  will  be 
publist .     w    n  the  regulation  in  the 
Federal  ReRisler  in  accordance  with  21 
CFR  25.4mc). 

Interested  persons  may,  on  or  before 
July  10, 1989  review  the  petition  and/or 
file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is.  or 
is  not.  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  pjn.,  Monday  through  Friday. 

DatechMay  Lisas. 
Richard  |.  Rank, 

A  cting  Director.  Center  for  Food  Safety  and 

Applied  Svtrition. 

(FR  Doc.  89-11174  Rled  5-9-«9:  8:45  am) 
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(Docka1NaB9E-0128] 
Determination  of  Regulatory  Review 


issued).  FDS's  determination  of  the 

length  of  a  regulatorv'  review  period  for 

a  human  dnic  oroduct  will  include  all  of 


verified  the  applicant's  claim  that  NDA 
50-633  was  approved  on  January  31, 
1989. 
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1.  Uavid  VVolfson.  Office  of  Health 
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Requests  for  technical  or  programmatic 
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persons  with  AIDS  or  utne.- 1 1.^:.-,-; 
Immunodeficiency  Vims  (HIV)  related 
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Federal  Register  /  Vol.  54.  No.  89  /  Wednesday.  May  10.  1989  /  Notices 


(DockitNaB9E-012ei 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extertsion;  Cefpiramide  Sodium  for 
Injection 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  deiermiriid 
the  regulatory  review  period  for 
Cefpiramide  Sodium  for  injection  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law  FU.\ 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce 
(PTO),  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
AOOItESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HF-A- 
305).  Food  and  Drug  Administration,  Rm 
4-62.  5600  Fishers  Lane,  Rockviile.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Pirt,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lanp 
Rockviile,  MD  20857.  301-443-1382. 
8UPPUEMENTARY  INFORMATION:  The  Drug 
Pnce  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-^17) 
and  the  Genenc  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  10O-870) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatorj*  review  by 
FDA  before  the  item  was  marketed 
Under  these  acts,  a  product  s  regulator)' 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued).  FDS  s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.SC.  15B(g)(lj(B). 

FD.'\  has  approved  for  marketing  the 
human  drug  product  Cefpiramide 
Sodium  for  injection.  Cefpiramide 
Sodium  for  iniectinn  is  indicated  for  the 
treatment  of  serious  infections  caused 
by  susceptible  strains  of  the  designated 
microorganisms  in  the  following 
diseases:  (1)  Pneumonia  caused  by 
f't'^^ptocuccus  pnt'uniuniae  baemophilus 
ir^iuenzQ  (iif^o-lactamase  negative),  and 
stcph\  lococcas  aureus  (including 
penicillinase-producing  and  metheciliin- 
Rusceptible  strdins);  and  (2)  skin  and 
skin  structure  infections  caused  by 
staphylococcus  aureus  (including 
penicillinase-producing  and  methicilhn- 
susceptible  strains),  strpptococcus 
pyo^fres.  and  streptococcus  agelactiae. 

Subsequent  to  this  approval,  PTO 
received  a  patent  term  restoration 
application  for  Cefpiramide  Sodium  for 
iniection  (U.S.  Patent  No  4.156,724)  from 
Sumitomo  Chemical  Co.  Ltd.,  and 
requested  FDA's  assistance  in 
determining  the  eligibility  of  this  patent 
fnr  patent  term  restoration.  In  a  letter 
dated  April  18.  1989.  FDA  advised  PTO 
that  the  human  drug  product  had 
undergone  a  regulatory  review  period. 
The  letter  also  stated  that  the  active 
ingredient.  Cefpiramide  Sodium, 
represented  the  first  permitted 
commercial  marketing  or  use.  Shortly 
thereafter.  PTO  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Cefpiramide  Sodium  for  injection  is 
2.015  davs.  Of  this  time.  1.464  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  551  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effect:vp:  July 
29.  1903.  FDA  has  verified  the 
applicant's  claim  that  [uly  29,  1983.  is 
the  date  that  the  investigational  new 
drug  application  (L\D)  became  effective. 

2.  The  date  the  application  v>as 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507  of 
the  Federal  Food,  Drug,  and  Cosmetic 
-4c/.- July  31. 1987.  FDA  has  verified  the 
applicant'8  claim  that  the  date  the  new 
drug  application  (NDA  50-633)  was 
initially  submitted  to  FDA  was  on  July 
31. 1987. 

3.  The  date  the  application  was 
approved:  January  31, 1989.  FDA  has 


verified  the  applicant's  claim  that  NDA 
50-633  was  approved  on  January  31. 
1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  application  for  patent  extension, 
the  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  10, 1989  submit  to  the 
Dockets  Management  Branch  [address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  6. 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong..  2d  Sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  1030. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated;  May  3,  1989 
Stuart  L  Nightingale 

Associate  Commissioner  for  Health  A  ffairs 
[PR  Doc.  89-11175  Filed  5-9-89;  8:45  am] 

BILLING  CODE  4160-01-M 


[Docket  No.  89E-0096) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Mesnex™;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice;  correction. 

summary:  The  Food  and  Dnig 
Administration  (FDA)  is  correcting  the 
notice  of  its  determination  of  the 
regulatory  review  period  for  purposes  of 
patent  extension  for  Mesnex''"*'  (mesna) 
that  appeared  in  the  Federal  Register  of 
April  12,  1989  (54  FR  14685).  The  notice 
stated  that  the  patent  applicant 
requested  730  days  of  patent  extension. 
It  should  have  stated  that  819  days  of 
patent  extension  were  requested.  This 
document  corrects  that  error. 


FOR  FURTHER  INFORMATION  CONTACT: 

I  David  VVolfson.  Office  of  Health 
Affairs  fHFY-20).  Food  and  Drug 
Administration,  SG^'K)  Fishers  Lane, 
Rockviile.  .MD  2l18,i-.  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  89-8f)03.  appearing  on  page  14685  in 
the  Federal  Register  of  Wednesday, 
Apr.l  12,  1989.  the  following  correction  is 
made:  On  page  I4f)85,  in  the  third 
colum.n,  in  the  fourth  complete 
paragraph,  in  line  9,  "730  days"  is 
corrected  to  read  "819  days". 

Dated:  May  4,  1989 
Sluart  L.  Nightingale. 

.45soc.'c/e  Commissioner  for  Health  Affairs. 
(FR  Doc.  89-11176  Filed  5-9-69;  8:45  amj 

BILUNG  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Project  Grants  for  Renovation  or 
Construction  of  Non-Acute  Care 
Intermediate  and  Long-Term  Care 
Facilities  for  Patients  With  Acquired 
Immune  Deficiency  Syndrome  (AIDS) 

agency:  Health  Resources  and  Services 

Ad.ministration,  PHS,  DHHS. 

ACTION:  Notice  of  availability  of  funds. 


summary:  The  Bureau  of  Maternal  and 

Child  Health  and  Resources 
Development  (BMCHRD),  Health 
Resources  and  Services  Administration 
(HRS.'\)  announces  that  Fiscal  Year  1989 
funds  are  available  for  project  gran's  for 
the  renovation  or  construction  of  non- 
acute  care  intermediate  and  long-term 
care  facilities  for  persons  with  AIDS 
(PVVA).  Funds  were  appropriated  fur 
this  purpose  by  Pub.  L.  100-436  under 
the  authority  of  Section  1610(h)  of  the 
P'-iblic  Health  Service  (PHS)  Act. 

date;  To  receive  consideration, 

■inplications  for  the  renovation  or 
i-.'ij.i-  ;..-tion  of  facilities  for  patients 
v.itn  AlUS  must  be  received  by  the  close 
ot  business  July  10,  1989  by  Ms.  Dorothy 
I  lodgkin  at  the  address  below. 
Applications  will  meet  the  deadline  if 
they  are  either:  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
review  committee.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  instead 
of  a  postmark.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Hand  delivered 
applications  must  be  received  by  5:00 
p.m.  July  10.  1989.  Grant  applications 
that  are  received  after  the  deadline  date 
will  be  returned  to  the  applicant. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  foi  !.  (,hr.n;,ii  or  programmatic 
information  should  be  directed  to  Ms. 
Katharine  Buckner,  Office  of  Health 
Facilities  (OHF),  BMCHRD,  Room 
IIAIO,  5600  Fishers  Lane,  Rockviile. 
Maryland  20857,  (301)  44^-0271. 
Requests  for  grant  application  materials 
should  be  made  in  writing  to  Ms. 
Dorothy  Hodgkin,  Grants  Management 
Specialist,  BMCHRD,  Room  11A18,  5600 
Fishers  Lane,  Rockviile,  Maryland  20857, 
(301)  443-1440.  Applicants  for  grants  will 
use  Form  PHS  5161-1  with  revised  face 
sheet  Standard  Form  424.  approved 
r- under  OMB  Confnil  Number  0348-0043. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Public  Law  100-436  provides  funds  for 
grants  under  the  authority  of  section 
1610(b)  of  the  PHS  Act,  for  the 
renovation  or  construction  of  non-acute 
care  intermediate  and  long-term  care 
facilities  for  AIDS  patients.  Section 
1610(b]  requires  that  such  grants  will 
provide  services  for  medically 
underserved  populations  and  that  the 
amount  of  any  grant  may  not  exceed  80 
percent  of  the  cost  of  the  project  for 
which  the  grant  is  made  unless  the 
project  is  located  in  an  area  determined 
by  the  Secretary  to  be  an  urban  or  rural 
poverty  area,  in  which  case  the  grant 
may  cover  up  to  100  percent  of  such 
costs.  (Urban  or  rural  poverty  area  is 
defined  as  a  medicaDy  underserved  area 
(MUA)  designated  by  the  Secretary  [42 
CFR  51C.102).)  For  information  regarding 
the  current  MUA  hsl.  contact  Mr. 
Richard  C.  Bohrer.  Director.  Division  of 
Primary  Care  Services,  Rm.  7A55. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockviile,  Maryland  20857,  or  telephone 
(301)443-2260, 

Availability  of  Funds 

A  total  of  $3,903,000  is  available  in  FY 
1989  to  be  awarded  for  the  renovation 
and  construction  of  non-acute  care 
intermediate  and  long-term  care 
facilities  for  AIDS  patients.  It  is 
anticipated  that  awards  will  be  made 
for  a  minimum  amount  of  $50,000. 

Eligible  .-Xpplicants 

To  be  eligible,  applicants  must:  (1)  Be 
a  public  or  private  nonprofit  entity;  (2) 
have  a  source  of  funding  to  meet  the 
non-Federal  portion  of  the  eligible 
construction  costs;  (3)  be  located  in  a 
high  AIDS  incidence  area  (i.e.,  within  a 
Standard  Metropolitan  Statistical  Area 
(SMSA),  with  a  total  number  of  over  400 
cases  of  AIDS  as  reported  by  the 
Centers  for  Disease  ControI^CDC)  as  of 
September  12, 1988,  see  Appendix  A.); 
and  (4)  provide  non-acute  care 
intermediate  and/or  long-term  care  for 


persons  with  AIDS  or  other  Human 
Immunodeficiency  Virus  (HIV)  related 
conditions  in  conjunction  with  the 
project. 

Further,  applicants  must  agree  in 
writing  to  provide: 

(1)  An  assurance  that,  after  such 
application-is  approved,  the  facility  or 
portion  thereof  to  be  constructed  or 
renovated  will  always  be  made 
available  to  all  persons  residing  or 
employed  in  the  area  served  by  the 
facility,  in  accordance  with  42  CFR  Part 
124.  Subpart  G;  and 

(2)  An  assurance  that  a  reasonable 
volume  of  services  will  be  available  to 
persons  unable  to  pay  for  care  in  the 
facility  or  a  portion  thereof  which  is  to 
be  constructed  or  renovated,  in 
accordance  with  42  CFR  Part  124, 
Subpart  F  (OMB  Clearance  Number 
0915-0077). 

Program  Objective 

The  objective  of  this  funding  is  to 
support  the  construction  and/or 
renovation  of  facilities  that  provide  a 
comprehensive  and  cost-effective 
approach  to  non-acute  care  intermediate 
and/or  long-term  care  for  patients  with 
AIDS  or  HIV  infections.  Examples  of 
such  projects  may  include: 

(1)  Projects  for  the  renovation  of 
existing  traditional  health  care  facilities 
such  as  hospitals,  nursing  homes,  or 
hospices.  For  example,  funds  might  be 
used  to  convert  a  small  number  of 
existing  beds  (i.e.,  5-10)  or  to  expand  a 
facility  to  include  several  new  beds  for 
AIDS  patients; 

(2)  Projects  for  the  construction  of 
new  health  care  facilities  to  provide 
comprehensive  intermediate  and/or 
long-term  care  for  some  or  all  of  the 
various  stages  of  illness  of  the  AIDS 
patient.  Services  may  include,  among 
others,  outpatient  care,  skilled  nursing 
care  and  hospice  care;  and 

(3)  Projects  for  the  renovation  of 
existing  facilities  other  than  traditional 
health  care  facilities,  such  as  residential 
housing.  Applicants  must  demonstrate 
that  health  care  services,  under  the 
general  direction  of  a  physician,  are  an 
essential  part  of  the  programmatic  scope 
of  the  project  and  will  be  routinely 
available  in  space  at  the  facility. 


Evaluation  Criteria 

To  receive  an  award,  applicants  must 
demonstrate  their  ability  to  provide 
health  care  services  which  meet  the 
need  for  non-acute  care  intermediate 
and/or  long-term  care  for  PWAs. 
Projects  will  be  selected  on  a 
competitive  basis  by  an  objective 
review  committee  based  on  the 
following  evaluation  criteria: 
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111  Applicant  s  quaiifK  nnons  dna 
experience  in  providing  health  care  and 
treatment  of  AIDS/HIV  patients: 

(2)  Clearly  defined  goals  and 
objectives  with  the  specific  activities 
required  to  accomplish  the  goals  of  the 
proposed  project, 

(3)  A  clearly  documented  needs 
assessment  which  justifies  the  scope  of 
services  proposed  by  the  project; 

(4)  The  reasonableness  and 
justification  for  the  itemized  costs  in  the 
construction  budget; 

(5)  Documentation  of  reimbursement 
sources  and  other  funding  sources 
sufficient  to  support  program  operations 
and  to  maintain  the  ongoing  financial 
viability  of  the  project  after  the  grant 
funds  have  expired; 

(6)  The  ability  of  applicant  to  provide 
more  than  the  minimally  required 
matching  amount  of  'he  cost  for  the 
construction  project; 

[7]  The  appropriateness  of  the  project 
design,  facility  coiutruction,' renovation 
plans  and  time  fra.mes  for  completion  of 
the  project; 

(8)  A  plan  for  case  m,an.igement  to 
assure  the  coordination  of  health 
3er\'ices  for  the  PW.\.  At  a  m.mimum, 
case  management  should:  (a)  Provide  a 
confidential  identification  system  that 
establishes  which  medical  and  support 
services  the  client  is  utilizing;  and  (b) 
provide  consultation  to  clients  on  the 
availability  of  community-based 
treatment  alternatives,  medica!  services. 
and  other  support  services 

(9)  Letters  of  support  or  other 
documents  from  State  and/or  local 
community  organizations  and  health 
care  providers  who  render  services  to 
PVVAs,  validating  the  need  for  the 
proposed  services  and  project.  Projects 
which  will  be  loca'ed  in  the  service  area 
of  a  URSA  funded  AIDS  Service 
Demonstration  Project  m.ust  also  submit 
a  letter  of  endorsement  froTi  that  project 
(See  Appendix  B  );  and 

(10)  The  quality  and  scope  of  medica! 
care  as  well  as  qualifications  of  the  staff 
who  will  ensure  appropriate  medical 
care  of  .AIDS  patients 

(11)  Demonstration  of  applicant's 
intent  to  maintain  the  portion  of  the 
facility  receiving  this  Federal  assistance 
exclusively  for  AlDS-related  care  for  a 
period  of  twenty  year« 

Technical  Assistance  Workshops 

The  Bureau  will  conduct  three 
program  technical  assistance  workshops 
to  answer  questions  from  potential 
applicants.  The  workshops  will  be  held 
soon  after  publication  of  this  Federal 
Re^ster  Notice  at  the  following 
locations 


Earl  Cabell  Federal  Buiiaing  ii  lu 
Commerce  Street.  Dallas,  TX  75202 

Federal  Office  Building,  50  United 
Nations  Plaza,  (Seventh  and  Market 
Streets),  San  Francisco,  CA  94102 

Jacob  K.  Javits  Federal  Building.  26 
Federal  Plaza,  New  York.  NY  10278, 

Applicants  who  wish  to  attend  a 
workshop  should  contact  Ms  Katharine 
Buckner.  at  (301)  443-0271,  for  the 
schedule  of  dates  and  times.  Applicants 
must  confirm  their  participation  as  to 
which  workshop  they  will  attend  and 
the  number  of  individuals  in  their  party. 

Expenses  incurred  by  the  workshop 
attendees  will  not  be  reimbursed  by  the 
Federal  Government.  Participation  in  the 
technical  assistance  workshops  does  not 
assure  approval  and  funding  of 
prospective  applications. 

Allowable  Costs 

A  successful  applicant  under  this 
notice  must  spend  funds  it  receives 
according  to  the  approved  application 
and  budget;  the  authorizing  legislation; 
terms  and  conditions  of  the  grant  award; 
the  regulations  of  the  Department  and 
the  PUS  applicable  to  grants:  the 
applicable  Office  of  Management  and 
Budget  fOMB)  circular  for  public  and 
private  non-profit  grantees;  and 
.Appendix  II  of  the  PHS  Grants  Policy 
Statement  applicable  to  construction. 

Other  Award  Information 

Grants  awarded  under  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  under  45 
CFR  Part  100,  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  by 
URSA  will  contain  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  will  provide  a  point 
of  contact  in  the  States  for  the  review. 
Applicants  should  promptly  contact 
their  State  Single  Point  of  Contact 
(SPOC)  and  follow  their  instructions 
prior  to  the  submission  of  an 
application.The  SPOC  has  60  days  after 
the  application  deadline  date  to  submit 
its  review  comments. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  section  1610(b)  is 
13,887. 

Date:  May  4.  1989. 

Juhn  H.  Kelso, 
Acting  Administrator. 


Appendix  A 

Standard  Metropolitan  Statistical  Areas 
With  More  Than  400  Cases  of  AIDS  as 
Reported  to  The  Centers  for  Disease 
Control  as  of  September  12, 198B 


Standafd 

Metropolitan 

statistical  area 


Oties  and  coonties  tnciuOed 
in  the  SMSA 


1    New  Vor1\,  NYIMJ 


2  San  Francisco- 
Oakland.  CA 


3  Los  Angeles-Long 

Beach,  CA. 

4  Houston  TX 


5  Newait.  NJ., 


6  Wastiington.  DC 


7  Chicago,  IL 


8  Miami,  PL 

9  Philadelphia.  PA- 
NJ. 


10  DalitiS-Fort 
Worth  "^X. 


1 1    Atlanta.  GA  . 


New  York— New  York  C'ty, 
Bronx  County,  Kings 
County,  New  Yo^k  Counfy, 
Putnam  County,  Queens 
County,  Richmond  County, 
Rockland  County,  West- 
chester County  New 
Jersey— Bergen  Counr/ 

San  Francisco  City,  Oakland 
City,  Alameda  County. 
Contra  Costa  County, 
Mann  County,  ?an  Fran- 
cisco County  San  Mateo 
County 

Los  Angeles  City,  Long 
Beach  City.  Los  Angeles 
County 

Houston  City  Brazoria 
County  Fort  Bend  County, 
Hams  County,  Liberty 
County,  Montgomery 

County,  WaNter  County 

Newark  City,  Essex  County, 
Moms  County,  Somerset 
County,  Union  County, 

Washington,  IX— Mary- 

land— Charles  County, 

Montgomery  County, 

Pnnce  Georges  County. 
Virginia — Arlington  County, 
Fairtax  County,  Loudon 
County,  Pnnce  William 
County,  Alexandna  City, 
Fairlax  City,  Falls  Church 
City,  Manassas  City,  Ma- 
nassas Dty  Park 

Chicago  City,  Cook  County, 
DuFage      County,      Kane 
County.  Lake  County,  Will 
County 
i  Miami  City,  Dade  Counly. 

Pennsylvania — Philadelphia 
City,  Bucks  County    Ches- 
ter      County        Delaware 
County,  Montgomery 

County,  Philadelphia 

County  New  Jersey— Bur- 
lington County  Camden 
County,  Gioucesler 

County 

Dallas  City,  Fort  Worth  City. 
Collin  County,  Dallas 
County,  Demon  County. 
Ellis  County,  Rockwall 
County,  Tarrant  County, 
W'Se  County 

Atlanta    City,    Buns 
Cherokee  County 
County,      Cobo 
County, 
Fayette 
County. 


DeKaib 

County, 

Forsyth 

County, 

Henry 

County. 

Rockdale   County 

Count/ 


County, 

Clayton 

Count/. 

Douglas 

County. 

Fulton 

Gwinnett    County, 

County,      Newton 

Paulding 


County, 
Walton 


Stanaar'i 

Met'ODO'itan 

statistical  area 


1?  Boston   MA 


«3  San  Diego  CA 

'  4   Jersey  City.  NJ 
'S  Ft  Lauderdale- 

Mollywood,  PL 

'n  Nassau  Suttoik 

NY 
' '   Sea"ie  f  vpreti 

TV  A 


Cities  ano  counties  mcluOeo 
n  the  SMSA 


Bostofi  City.  Essex  County, 
Beverty  City.  Boxtofd 
Toinm.  Danvers  Town. 
Hainijlon  Town,  Lynn  City, 

Lyrwifield  Town.  Mancties- 
ter  Town,  MarfiieheaO 
Town,  MiOdieton  Town, 
Nahant  Town,  Peatwdy 
City  Salem  City  Saugjs 
Town,  Swar^DSCOtt  Town, 
Toosfieid  Towr^  Wenham 
Town  Miodiesej  County. 
Acton  *owri  Arlington 
Town,  Bedford  Town,  Bel- 
mont Town  Boxhorough 
Town  Burlington  Town, 
Cambnage  CiN  Cari.sle 
Town,  Concord  Town,  Ev- 
erett City.  Framingham 
Town.  Holliston  Town. 
Lexington  Town  Lincoln 
Town,  MaiOen  City  MeO- 
tord  City  Mpi-ose  City, 
Matick  Town,  Newton  City 
North  Reading  Town, 
Reading  Town.  Sherborn 
Town.  Somerville  City, 
Stoneham  Town.  Sudbury 
Town,  Wakefield  Town, 
Waltham  City,  Watertown 
Town  Wayiand  Town, 
Weston  Town  Wilmington 
Town,  Winchester  Town, 
Woburn  City  Norfolk 
County,  Beliinghar^  Town 
Braintree  Town,  Brook mie 
Town.  Canton  Town,  Co- 
hasset  Town,  Deanam 
Town,  Dover  Town,  Fox 
borough  Town,  Franklin 
Town,  Holbrook  Town 
Medfield  Town  Medway 
Town.  Millis  Town.  Milton 
Town,  Needham  Town, 
Norfolk  Town,  Norwood 
Town,  Ouincy  City,  Ran- 
dolph Town  Sharon  Town 
Stoughton  Town,  Walpole 
Town,  Weiiesty  Town 
WestwooO  Town,  Wey 
mouth  Town,  Wrentham 
Town  Plymouth  Count/ 
Abington  Town,  Duxbury 
Town.  Hanover  Town. 
Hingham  Town,  Hull  Town, 
Kingston  Town,  Marshfield 
Town  Norwell  Town,  Pem- 
broke Town  Rockland 
Town,  Scituate  Town  Suf- 
folk County,  Boston  City, 
Chelsea  C-ty  Revere  City. 
W'lithrop  town 

San  Diego  City  San  Diego 
County 

Jersey  Cit,    Hudson  County 

Fort  Lauderdale  City  Holly- 
wood City  B'oward 
County 

Nassau  County  Suffolk 
County 

Everett  City  Seattle  City, 
King  County  Snohomish 
County 


Standard 

MetroDoMan 

si8t«iicai  arM 


Cities  ana  counties  incimJed 
ir  me  SWSA 


18  San  Juan,  PR 


19  Baltinwe,  MD. 


20.  Denver-Boulder, 
CO. 

21.  West  Palm 
Beach-Boca 
Haton,  FL 

22  New  Orleans.  LA 


23  Tampa-St 
Petersburg,  FL 

24  AnaheirrvSanla 
Ana -Garden 
Grove,  CA 

26   Detroit  Ml 


26.  Phoenix,  A2.. 


2"  R-verside-San 
Bema;  anx! 
Ontanc,  CA, 

28   Paterson-Clinfc  ■ 
Passaic,  NJ, 


San  Juan  Mumcipo  Baya- 
mon  Miinicipto,  Canovanas 
Municipio  Carolina  Munto- 
pw,  Catano  MunK^pio, 
GuaynatM  Mumcipio,  Loea 
Municipio.  Toa  Baia  Munt- 
CipiO.  Trujillo  Alto  Muno- 
pw. 

Baltimore  Dty.  Anne  Aoindel 
County,  Baltimore  County, 
CanoH  County.  Hartford 
County,  Howard  County 

Boulder  City.  Denver  City, 
Adams  County 

Boca  Raton  City,  West  Palm 
Beach  City.  Palm  Beacti 
County 

New  Orteans  Oty,  Jefferson 
Pansh  Orleans  Parish,  St. 
Bernard  Pansh,  St  Tam- 
many Parish 

St  Petersburg  City.  Hillsbor- 
ough County,  Pasco 
County.  Pinedas  County. 

Anaheim  City,  Garden  Grove 
City.  Santa  Ana  City. 
Orange  County 

Detroit  City.  Lapeer  County. 
Livingston  County. 

Macomb  County.  Oakland 
County,  St  Clair  County. 
Wayrte  County. 

Ptwerwc  City,  Mancopa 
County 

C-tano  City,  Riverside  Crty. 
San  Bernardirx)  Crty,  Riv- 
erside County.  San  Ber- 
nardino County. 

Passaic  City.  Paterson  City. 
Passaic  County 


Appendix  B— .AIDS  Service 
Demonstration  Projects  Directory 

Sen-ing  Phoenix,  Arizona 

Department  of  Health  Services,  1825 
East  Roosevelt.  Phoenix.  AZ  85006. 
Ernest  Feigenbaum,  M.D.  (602)  258-6381. 

Serving  San  Francisco.  Californic 

San  Francisco  Department  of  Public 
Health,  ATOS  Office,  1111  Market  Street, 
3rd  floor.  San  Francisco.  CA  94103. 
George  W,  Rutherford.  Director.  AIDS 
Office  (415)  864-5571. 

Serving  San  Diego,  California 

Office  of  AIDS  Coordination.  San 
Diego  County.  Department  of  Health 
Services.  P,0.  Box  85524,  San  Diego.  CA 
92138-5524.  Ms,  Binnie  Callender.  Chief 
(619)  495-5477. 

Serving  Los  Angeles,  California 

AIDS  Program  Office,  Los  Angeles 


Louiiiy  Uepaitmenl  ol  Hertllti  Seivicti. 

31.1  N.  Figueroa.  Room  1014.  Los 

Anseles.  CA  90012.  Mr  Robert 

Frangenberg.  Program  Director  (213) 

974-7803. 

Serving  Santa  Ana-Anaheim,  California 

County  of  Orange.  Health  Care 
Agency.  515  N,  Sycamore,  Santa  Ana, 
CA  92701,  Dr.  Penny  C.  Weismuller, 
AIDS  Coordinator  (714)  834-2015. 
Serving  Washington,  DC 

Department  of  Human  Services. 
Commission  of  Public  Health,  Office  of 
AIDS  Activities,  1875  Connecticut  Ave. 
NW,.  Suite  838.  Washington.  DC  20009. 
Ms,  Jane  Silver.  M.P.H..  Chief,  Office  of 
AIDS  Activities  (202)  673-3679. 

Serving  Palm  Beach.  Florida 

Comprehensive  AIDS  Program  of 
Palm  Beach  County,  Inc..  P.O.  Box  3084, 
Lantana,  FL  33465-3085,  Ms.  Shauna 
Dunn.  Director  (305)  582-4357. 

Ser\ing  Dade  County,  Florida 

Public  Health  Trust  of  Dade  County 
(Miami),  Jackson  Memorial  Hospital. 
1611  NW  12th  Avenue.  Miami,  FL  33318. 
Mr.  Philip  J,  Plummer,  Administrator. 
AIDS  Program  (305)  549-7744. 

Serving  Ft.  Lauderdale.  Florida 

Public  Health  Trust  of  Dade  County 
(Ft.  Lauderdale),  Jackson  Memorial 
Hospital,  1611  MW  12th  Avenue.  Miami. 
FL  33316.  Mr,  Philip  |.  Plummer, 
Administrator,  AIDS  Program  (305)  549- 
7744. 

Serving  Atlanta,  Georgia 

AID  Atlanta.  1132  W.  Peachtree  St., 
Atlanta,  GA  30309,  Mr.  Buren  Batson. 
Executive  Director  (404)  872-0600. 

Serving  Chicago,  Illinois 

AIDS  Foundation  of  Chicago.  2035  N. 
Lincoln  Avenue,  Chicago.  IL  60614, 
Marcia  J.  Lipetz.  Ph.D,  (312)  525-9466. 

Serving  New  Orleans,  Louisiana 

Associated  Catholic  Charities  of  New 
Orleans,  New  Orleans  AIDS  Project, 
1231  Prytania  St.,  New  Orleans.  LA 
70130.  Ms.  Rebecca  Lomax.  M.S.W.. 
B.CS.W.  (504)  52^-3755,  Ext,  324. 
Sen-ing  Boston,  Massachusetts 

Fenway  Community  Health  Center.  93 
Massachusetts  Ave.,  Boston.  MA  02115 
Ms.  Dale  Orlando,  Executive  Director 
(617)  267-0900. 
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Sen-ing  Newark.  New  Jersey 

New  Jersey  State  Department  of 
Health.  Division  of  Narcotic  and  Drug 
Abuse  Control.  CN  360.  Trenton.  N] 
08625-0362.  Mr.  Steve  Young, 
Coordinator,  AIDS  Health  Services  (WNI 
292^M14. 
Ser\ing  New  York  City.  New  York 

Health  Research,  Inc.  and  the  New 
York  State  Department  of  Health,  3.59 
Coming  Tower  Building.  Albany.  NY 
12237.  Mr.  |im  Bulger,  Deputy  Director  of 
AIDS  Institute  (518)  473-7238 

Ser\ing  Nassau-Suffolk.  New  York 

Nassau-Suffolk  Health  Systems 
Agency,  1537  Old  County  Road, 
Plamview,  NY  11803  Ms.  Unda  Wenze 
(516)  293-5740. 

Sening  Philadelphia.  Pennsylvania  and 
Camden.  New  Jersey 

Philadelphia  Health  Management 
Corp.,  260  S.  Broad  Street.  20th  floor, 
Philadelphia,  PA  19102-3890  Mr  [ohn 
Loeb  (215)  985-2502. 

Ser\-mg  San  Juan.  Puerto  Rico 

Puerto  Rico  Department  of  Health. 
Box  70184.  San  [uan.  Puerto  Rico  00936 
Dr.  Jose  Marti-Nunez  (809)  766-1616 

Serving  Dallas.  Texas 

Community  Council  of  Greater  Dallas 
AIDS  ARMS  Network.  2121  Main  Street 
Suite  500  Dallai.  TX  75201-^321.  .Mr 
Warren  W.  Buckingham  (214)  521-5191 

Sen'ing  Houston.  Texas 

City  of  Houston.  Department  of 
Health  and  Human  Services.  8000  North 
Stadium  Drive,  Houston.  TX  770.54  Dr 
lohn  E.  Arradondo  (713)  794-9311. 

Sprving  Seattle.  Washington 

AIDS  Health  Service  Program.  1116 
Summit  Avenue.  Suite  200.  Seattle.  VV.A 
98101.  Mr.  Andy  Kruzich,  Proiec! 
Coordinator  (206)  289-^649 

(FR  Doc.  8&-nn-  Filed  5-P-89-  ^  45  am) 

MLUNQ  CODE  4)«0-1S-4< 


Availability  of  Funds  to  Provide  Health 
Service*  In  the  Pacific  Basin 

agency:  Health  Resources  and  Services 

Administration,  HHS, 

action:  Notice  of  availabih'y  of  funds. 

SUMMARV:  The  Health  Resources  and 
Services  Administration  (HRS.'M 
announces  that  up  to  $740,000  is 
available  in  Fiscal  Year  1989  under 
section  301  of  the  Public  Health  Service 
(PHS)  Act.  42  L'S.C.  241,  for  funding 
public  and  nonprofit  private  entities  for 
pro]ects  to  build  capacity  and  improve 
health  services  and  systems,  particularly 
preventive  health  services,  in  the 


Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
Federated  States  of  Micronesia. 
Republic  of  the  Marshall  Islands  and  the 
Republic  of  Palau  and  to  provide 
technical  assistance  relative  to  such 
proiects.  These  funds  will  be  available 
only  to  entities  currently  receiving  funds 
under  the  section  301  Pacific  Initiative 
grant  authority,  which  apply  for 
supplemental  grants  to  modify  project 
activities,  or  apply  for  competing 
continuation  «rant  awards  to  extend 
project  activities  No  new  projects  will 
be  funded  during  this  fiscal  year.  In 
recognition  of  the  extent  of  funding 
available,  these  funds  will  be  available 
only  for  support  of  project  modifications 
through  supplemental  grants  ard/or 
extensions  of  project  periods  for  current 
grants  receiving  funds  under  the  section 
301  Pacific  Initiative  grant  authority 
DATE:  To  receive  consideration, 
applications  must  be  received  in  the 
Health  and  Human  Services  Regional 
Office  by  [une  15.  1989.  Applications 
will  be  considered  on  time  ii  they  are 
received  on  or  before  the  established 
deadline  date,  or  sent  on  or  before  the 
established  d-eadline  date  and  received 
in  time  for  orderly  processing. 
Applicants  should  request  a  legibly 
daUid  US,  Postal  Service  postmark  or 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service,  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Any  application 
which  does  not  meet  the  deadline  will 
be  returned  to  the  applicant 
ADDRESS:  .Application  for  grants  is  made 
on  PHS  form  Slfil-l  (approved  under 
0MB  «0348-(X)06],  Grant  application 
guidelines,  applications  forms  and 
additional  information  regarding 
bi.siness.  administrative  or  fiscal  issues 
related  to  the  awarding  of  grants  under 
this  notice  may  be  obtained  from;  Mr. 
Alan  S,  Harris,  Chief,  Office  of  Grants 
Management,  Public  Health  Service, 
Regum  IX,  Room  335.  50  United  .Nations 
Plaza,  San  Francisco.  California  94102. 
(415)  556-2595. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms  Joan  Holhiwav.  Director,  Division  of 
Special  Pop'.i  I'sons  Program 
Development,  Bureau  of  Health  Care 
Deiiver>'  and  .Assistance.  5600  Fishers 
l^ne.  Room  7A-22,  Parklawn  Building, 
Rockvilie,  Mar\!and  20857,  301  44,3-8134. 
SUPPLEMENTARY  INFORMATION:  The 
funds  were  appropriated  to  provide 
health  services  to  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  Federated  States  of 
Micronesia,  Republic  of  the  Marshall 
Islands  and  the  Republic  of  Palau.  The 
provision  of  technical  assistance 
relating  to  such  projects  is  authorized 
under  the  appropriation.  Funding  will  be 


provided  to  support  project 
modifications  of  current  section  301 
Pacific  Initiative  grants  only.  Project 
costs  related  to  construction,  acquisition 
or  renovation  of  health  facilities  and 
costs  of  health  care  which,  otherwise, 
would  be  the  legal  responsibility  of  the 
local  jurisdiction  will  not  be  approved. 

An  objective  review  will  be  conducted 
by  the  Bureau  of  Health  Care  Delivery 
and  Assistance.  HRSA.  Grant  awards 
will  be  issued  by  the  Bureau. 
Other  Award  Information 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  or  45  CFR  Part  100. 
Executive  Order  12372  allows  States/ 
territories  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  have  established  such  contact 
points  for  this  review  and  application 
packages  to  be  made  available  under 
this  notice  will  provide  information  on 
the  point  of  contact  in  these 
jurisdictions.  Since  60  days  is  allowed 
for  this  review,  applicants  are  advised 
to  discuss  projects  with,  and  provide 
copies  of  their  applications  to,  contact 
points  as  early  as  possible.  At  the  latest. 
an  applicant  should  provide  the 
application  to  the  State  for  review  at  the 
same  time  it  is  submitted  to  the  Grants 
management  Branch,  Region  IX. 
Catalog  of  Federal  Domestic  Assistance:  In 
the  0MB  Catalog  of  Federal  Domeslii 
Assistance  Health  Services  in  the  Pacific 
Basin  Grant  F>rogram  is  listed  as  number 
13  163. 

Dated;  April  5.  1989. 
)ohn  H.  Kelso, 
Acting  Administrator 
jFR  Doc.  89-11118  Filed  5-9-89;  8:45  am] 

BIUJNG  COOE  41«0-tS-« 

Public  Health  Service 

Health  Research  and  Teaching 
Facilities  and  Training  of  Professional 
Health  Personnel;  Delegation  of 
Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  March  24.  1989.  from  the 
.Assistant  Secretary  for  Health  to  the 
Administrator.  Health  Resources  and 
Services  Administration,  the 
Administrator  has  redelegated  all  of  the 
authorities  vested  in  the  Administrator 
under  Title  VII  of  the  Public  Health 
Service  Act  (42  U.S.C.  292  et  seq.).  as 
amended,  pertaining  to  health  rese.irch 
and  teaching  facilities  and  training  of 
professional  health  personnel  to  the 
following  Health  Resources  and 
Services  Administration  Bureau 
Directors: 


1.  To  the  Director,  Bureau  of  Health 
Professions,  all  of  the  authorities 
delegated  under  Title  Vll  of  the  Public 
Health  Service  Act.  as  amended, 
excluding  the  authorities  delegated  to 
the  Director,  Bureau  of  .Maternal  and 
Child  Health  and  Resources 
Development,  and  the  Director.  Bureau 
of  Health  Care  Delivery  and  Assistance. 

2.  To  the  Director.  Bureau  of  Maternal 
and  Child  Health  and  Resources 
Development,  all  of  the  authorities 
delegated  under  Part  B.  Title  VH.  of  the 
Public  Health  Service  Act,  as  amended. 
providing  for  grants  and  loan  guarantees 
and  interest  subsidies  for  construction 
nf  teaching  facilities  for  medical,  dental. 
and  other  health  personnel.  The 
.Administrator  also  delegated  to  the 
Director,  Bureau  of  Maternal  and  Child 
Health  and  Resources  Development,  the 
authority  under  section  788B(f)  of  the 
Public  Health  Service  Act,  as  amended, 
providing  for  oral  health  care  to 
patients. 

3.  To  the  Director,  Bureau  of  Health 
Care  Delivery  and  Assistance,  all  of  the 
authorities  under  section  751  of  the 
Public  Health  Service  Act,  as  am.ended, 
providing  for  an  allied  health 
professions  loan  repayment  program. 

The  delegation  excluded  the  authority 
to  promulgate  regulations,  establish 
advisory  committees  and  councils, 
select  members  to  advisory  councils, 
and  submit  reports  to  Congress  or  to  a 
congressional  committee.  Also  excluded 
was  the  authority  under  section  794. 
Statistics  and  -Annua!  Report. 

Redelegation 

7  hese  authorities  may  be  redelegated 
subject  to  section  707  of  the  Public 
Hea'th  Service  Act. 

Prior  Delegations 

All  previous  delegations  were 
superseded.  Provision  was  m^ade  for  all 
previous  redelegations  to  continue  in 
effect,  provided  they  were  consistent 

with  this  delegation. 

Effective  Date 

This  delegation  was  effective  on  May 
3,  1969. 
]ohn  H.  Kelso, 
A  cting  Administrator. 

Date;  May  3.  1989. 

|FR  Doc  89-11120  Filed  5-9-89;  8:45  am) 
BILLING  CODE  41S0-1S-M 


Section  204  of  Pub.  L.  100-177, 
Entitled  "Special  Repayment 
Provisions"  Delegation  of  Authority 

Notice  is  hereb>  ai\  en  that  in 
furtherance  of  the  delegation  of 
authority  of  March  15. 1989,  from  the 


Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  the 
Administrator,  Health  Resources  and 
Services  Administration,  has 
redelegated  the  authorities  delegated  to 
him  under  section  204  of  Pub.  L.  100-177, 
entitled  "Special  Repayment 
Provisions,"  to  the  Director,  Bureau  of 
Health  Care  Delivery  and  Assistance, 
excluding  the  authority  to  issue 
regulations. 

Redelegation 

These  authorities  may  be  redelegated. 

Effective  Date 

This  delegation  became  effective  on 
Nfay  3.  1989. 
lohn  H.  Kelso, 
Acting  Administrator 

Date:  May  3. 1989. 
[FR  Doc  89-11119  Filed  5-9-89;  8:45  am) 

BILLING  COOf   IIM^'S-M 


Health  Services  With  Respect  to 
Acquired  Immune  Deficiency 
Syndrome;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  March  24, 1989,  from  the 
Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  the 
Administrator  has  redelegated  all  of  the 
authorities  vested  in  the  Administrator 
under  Part  A  (Formula  Grants  to  States 
for  Home  and  Community-Based  Health 
Services)  and  Part  B  {Subacute  Care) 
and  section  2441  (Demonstration 
Projects  for  Individuals  with  Positive 
Test  Results)  to  the  Director,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development,  excluding 
section  2411(h)  of  Title  XXIV  of  the 
Public  Health  Service  Act,  as  amended. 
The  delegation  excluded  the  authority  to 
issue  regulations,  submit  reports  to 
Congress  or  a  congressional  committee, 
or  appoint  members  to  an  advisory 
committee. 

Redelegation 

This  authority  may  be  redelegated. 

Effective  Date 

This  delegation  was  effective  on  May 
3, 1989. 
lohn  H.  Kelso. 

Acting  A  dministrator 
Date;  May  3, 1989. 

[FR  Doc.  89-11121  Filed  5-9-89:  8:45  am) 

BILLING  COOE  4160-1S-M 


Deveiopme"*  ot  Mode  P-otocols  for 

Cllnicai  C^re  ct  ii^ecN-'-  'rtdividuals; 

relegation  o'  A^'honty 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  March  24. 1989.  from  the 
Assistant  Secretary  for  Health  to  the 
Administrator.  Health  Resources  and 
Serv  ices  Administration,  the 
Administrator  has  redelegated  to  the 
Director,  Bureau  of  Maternal  and  Child 
Health  and  Resources  Development,  all 
of  the  authorities  vested  in  the 
Administrator  under  section  2318  of 
Title  XXIII  of  the  Public  Health  Service 
Act,  as  amended,  pertaining  to 
Development  of  Model  Protocols  for 
Clinical  Care  of  Infected  Individuals, 
excluding  the  authorities  to  issue 
regulations,  submit  reports  to  Congress 
or  a  congressional  committee,  or  appoint 
members  to  an  advisory  committee. 

Redelegation 

This  authority  may  be  redelegated. 

Effective  Date 

This  delegation  became  effective  on 
May  3, 1989. 

Date:  May  3.  1989. 
lohn  H.  Kelso, 
Acting  Administrator. 
(FR  Doc.  89-11122  Filed  5-9-89:  8:45  am] 

BIUJNG  CODE  4160-1S-M 


Assessment  c*  Merfical  Technology; 

I  n  f, ;  :>,  ri  t  .a  t » o  r.  c  f  A  j  i  o  matic 

Dc'  .'5ri(l3lO's 

The  Public  Health  Service  (PHS|. 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  patient 
selection  criteria  for  implantation  of 
automatic  defibrillators.  The 
implantable  automatic  defibrillator  is  an 
electronic  device  designed  to  defect  and 
treat  life-threatening  tachyarrhythmias. 
The  device  consists  of  a  pulse  generator 
and  electrodes  for  sensing  and 
defibrillating. 

Currently,  implantation  of  automatic 
defibrillators  is  recommended  as  a 
treatment  of  last  resort  for  patients  who 
have  had  a  documented  episode  of  life- 
threatening  Ventricular  tachyarrhythmia 
or  cardiac  arrest  not  associated  with 
myocardial  infirction.  Patients  must 
also  be  found,  by  electrophysiologic  [FJ*] 
testing,  to  have  an  inducible 
tachyarrhythmia  that  proves 
unresponsive  to  medication  or  surgical 
therapy  (or  be  considered  unsuitable 
candidates  for  surgical  therapy). 

We  are  interested  in  those  patienK  n 
whom  no  inducible  tachyarrhythmia  can 
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be  provoked  during  baselme 
electrophysioiogic  testing,  but  who  are 
still  at  continued  his<h  risk  of  recurrent 
sudden  cardiac  arrest.  Specifically,  we 
are  interested  in:  (1)  The  value  and  role 
of  electrophysiologic  testing  m 
evaluating  and  determining  prognosis  of 
patients  with  ventricular 
tachyarrhythmias,  (2)  the  risk  of 
recurrent  cardiac  arrest  in  subgroups  of 
noninducible  patients,  (3)  the 
appropriateness  of  implantation  of 
automatic  defibrillators  for  suhar'iups  nf 
patients  with  noninducible 
tachyarrhythmias,  and  (4)  patient 
selection  cntena  to  identify  patient 
populations  that  would  benefit  from  this 
procedure.  The  PHS  seeks  to  determine 
whether  this  procedure  should  be 
considered  a  treatment  of  last  resort  for 
these  patients. 

The  PHS  assessment  consists  of  a 
synthesis  of  information  obtained  frorr, 
appropriate  organizations  in  the  private 
sector  and  from  PHS  agencies  and 
others  in  the  Federal  Government,  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  Sdfety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current,  and 
planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  wrll^ 
designed  clinical  studies.  Information 
reltited  to  the  characterization  of  the 
patient  population  most  likely  to  benefit 
from  It,  as  well  as  on  clinical 
acceptability  and  the  effectiveness  of 
this  technology  and  extent  of  use  are 
also  being  sought.  Any  person  or  group 
wishing  to  provide  OHT.A  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  no  later  than 
August  25, 1989  or  within  90  days  from 
the  date  of  publication  of  this  notice. 
This  information  can  be  made  public 
unless  otherwise  directed. 

Written  material  should  be  subm.tted 
to;  Mr  Margin  Erlichman,  Health 
Science  Analyst.  Office  of  Health 
TechnoloRV  Assessment,  5(d<K)  Fishers 
Lane.  Room  18.-\-2",  RockviUe.  MD 
20857,  nn  4-}3-499() 

D,ilc:  .'\pril  26.  19Q\i  I 

Donald  E.  Goldstone. 

Ac'in^H  Director.  .\a!ioiHil  Center  for  Health 
Sfr%'iccs  Reiif'urih  and  Health  Care 
Tnchnii'ogy  A.isps'jwei'!. 
|F-'R  Doc.  89-11218  Filed  5-9-89.  8.45  ami 
•ILLMO  CCXX  4110-17-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  N-89-1917:  FR-26061 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  To  Be  Suitable  for  Use  for 
Facilities  To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
date:  May  10. 1989. 
ADDRESS:  For  further  information, 
(iintact  Morns  Bourne,  Department  of 
Housing  and  Urban  Development,  Room 
9140,  4,=")!  Seventh  Street  SVV., 
Washington.  DC  20410;  telephone  (202) 
"5.5-9075.  TDD  number  for  the  hearing- 
diid  speech-impaired  (202)  426-0015. 
{These  telephone  numbers  are  not  toil- 
free.  1 

SUPPLEMENTARY  INFORMATION:  In 

acrordance  with  the  Dt'Cf^mber  12,  1988 
court  order  m  Xatioiiai  Coalition  for  the 
/{■■r-pless  V.  Vetprans  Aiinumstration. 
D  C  DC.  No.  B&-2503-OG,  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  su'table  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Daiei  May  3,  1989 
]ame»  E.  Schoenberger. 
General  Deputy.  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
[FR  Doc  89-11129  Filed  5-9-89;  8:45  am) 

BiLLIMG  C00£  4210-J''-|| 


summary:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Kenneth  L.  and  Teresa  L.  Campbell, 
Hyde  Park,  Utah  84318,  for  the 
following-described  lands  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976: 

Boise  Meridian 

T  1.5S..  R  30E 
Sec  4,  lots  13.  14.  15.  18. 19,  and  Parcel  A. 

lot  20. 
Comprising  230.23  acres  of  public  liind. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

Boise  Meridian 

T  14  S,.  R.  30  F.. 
Sec.  16,  N''j. 
Comprising  320.00  acres  of  pnvHie  land. 

The  purpose  of  the  exchange  was  to 
acquire  the  non-federal  lands  which 
have  high  public  value  for  elk  winter 
range.  The  public  interest  was  well 
served  through  completion  of  this 
exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  both  appraised  at 
$16,000. 

Dated:  April  27.  1989. 
Jimmie  Buxton, 

Ading  Deputy  State  Director  for  Operations. 
[i-K  Doc.  89-11148  Filed  5-9-69;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ID-943-09-4212-13:  1-22486) 

Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Exchange  of  public  and  private 

lands, 


( ID-020-9-42 1 2- 1 1 —1-26445 1 

Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  Idaho 

agency:  Bureau  of  Land  ManagemenU 

Interior. 

action:  Notice  of  realty  action  to 
classify  land  for  lease  or  conveyance. 

SUMMARY:  The  following  described 
lands  in  Cassia  County,  Idaho  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  City  of  Oakley,  Idaho  under  the 
provisions  of  the  Recreation  and  Public 
P^jrposes  Act.  as  amended  (43  U.S.C.  869 
ct  seq).  The  City  of  Oakley  proposes  to 
use  the  lands  for  an  emergency  aircraft 
landing  facility. 

T14  S,  R22  E.  B.M. 
Sec.  04:  E'<^E'^SVVV,SE>'* 
Containing  10  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public        | 
interest. 


i 


The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms. 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals, 

4.  A  right-of-way  to  the  City  of  Oakley 
for  access  roads  1-26286  and  1-26679. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Burley  Distnct,  200  South 
Oakley  Highway.  Burley,  Idaho. 

Upon  publication  of  this  notice  tn  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
eppropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager.  Burley  District 
Office,  Route  3,  Box  1.  Burley,  Idaho 
83318.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Date:  May  1.1989. 

Marvin  R.  Bagley, 

Assonde  District  Manager. 

\m  Doc.  89-11191  Filed  5-9-89;  8:45  amj 

BILUNG  COOE  4310-GQ-M 


[NV-930-09-4212-14;  N-50987) 

Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  Nevada 

Effective  Date:  June  9.  1989. 

ACTION:  Notice  of  Realty  Action — 
Advertisement  of  public  land  to  be  sold 
at  fair  market  value  by  noncompetitive 
land  sale  procedures.  The  land  is 
located  in  Humboldt  County.  Nevada. 
The  sale  of  public  land  will  resolve 
unauthorized  use  and  occupancy. 
SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  Act  of  October  21.  1976 
(43  U.S.C.  1713,  Section  203).  the  Bureau 
of  Land  Management  will  set  at  fair 
market  value  the  following  described 


parcels  of  public  land  by  noncompetitive 
land  sale  procedures: 

Mount  Diablo  Meridian,  Nevada 
T.  44  .\.,  R,  31  E. 
Sec.  20:  E'2NE'-4SE''4NE14SEy«,  NEy4SEy4 
SEV,NE'/4SEV«.  E'^E'/4NEV«SEy4.  SEy* 
SEV4SEy4.MEV4SEy« 
Containing  5  acres. 

For  a  period  of  45  days  frorr  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  District  Manager,  Bureau  of 
1  and  .Management.  705  E,  4;ti  St.. 
\VirneT;!icca.  NV  8944,5, 

FOR  FURTHER  INFORMATION  CONTACT: 

Hal  Green,  District  Realty  Specialist, 

Bureau  of  Land  Managemenl. 
Winnemucca  Distnct  Office.  705  E.  4th 
St..  Winnemucca.  NV  8944.T  (702)  623- 
3676. 

SUPPLEMENTARY  INFORMATION:  TTk 

parcels  of  public  land  border  private 
land  in  northern  Humboldt  Cdunty. 
Competitive  interest  could  not  be 
determined  at  the  time  of  sale 
preparation.  In  order  to  eliminate 
conflicts  of  interest  in  land  ownership. 
noncompetitive  land  sale  procedures 
have  been  used. 

Dated:  May  4,  19«9, 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
public  lands  to  the  extent  that  they  will 
not  be  subipct  to  appropriation  under 
the  public  land  laws,  including  the 
Tiining  laws.  Any  subsequent 
iipplication  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  This  segregative  effect  of  the 
Notice  of  Realty  Action  shall  terminate 
upon  issuance  of  the  patent  or  other 
document  of  conveyance  to  such  land, 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
270  days  from  the  date  of  publication, 
whichever  occurs  first.  Payment  for  the 
property  shall  be  by  cash,  certified 
check,  postal  money  order,  bank  draft, 
or  cashier's  check  made  payable  to  the 
Dept,  of  the  Inlerior-BLM. 

The  Authorized  Officer  may  withdraw 
!he  parcel  from  sale  if  it  is  determined 
that  consummation  of  the  sale  woidd  be 
inconsistent  with  the  provisions  of 
existing  law  or  policy. 

The  land  sale  is  consistent  with 
federal  regulations  contained  in  Title  43 
CFR,  specifically: 

43  CFR  2710.0.6(3)(iii)  Direct  sale  as 
provided  for  in  2711.3-3  of  this  title  may 
be  used  when  the  lands  offered  for  sale 
are  completely  surrounded  by  lands  in 
one  ownership  with  no  public  access,  or 
where  the  lands  are  needed  by  State  or 
'ocal  governments  or  nonprofit 
I  orporations,  or  where  necessary  to 
protect  existing  equities  in  the  lands  or 


resolve  inadvertent  unauthorized  use  or 
occupancy  of  said  lands. 

43  CFR  2711.3-3(a)5  A  need  to  resolve 
inadvertent  unauthorized  use  or 
occupancy  of  the  lands. 

Dated:  May  4, 198" 

Reserx'ations  to  ffn>  f  i  <!<  ral 
Government: 

1.  Rights-of-way  for  ditches  and 
canals  constructed  under  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  28  Stat.  391;  43  U.S.C.  945. 

2.  All  '  mineral  deposits  together  with 
the  right  to  prospect  for.  mine,  and 
remove  the  same. 

3.  Patent,  when  issued,  will  be  subject 
to  the  following  right-of-way  of  record; 
N-1461.  24.9  kv  Harney  Electric 
Cooperative,  Inc. 

Robert  |.  Newy. 

Acting  District  Manager,  Winnemucca. 
Dated:  May  4, 1989. 

[FR  Doc.  89-11192  Filed  S-9-89:  &45  ami 

BiLUNOCOOC  43M-MC-M 


INTERSTATE  COMMERCL 
COMMISSION 

(I.C.C  Oder  No  P  <3<?1 

Passenger  Tram  Operation,  Chtcag,:?  & 
North  Western  Trartsportatjon  Co. 

To:  Chicago  and  North  Western 
Transportation  Company. 

The  National  Railroad  Passenger 
Corporation  (AMTTIAK)  has  established 
through  passenger  train  service  between 
San  Francisco,  California  and  Chicago. 
Illinois.  The  operation  of  these  trains 
requires  the  use  of  tracks  and  other 
facilities  of  the  Burlington  Northern 
Railroad  Company  (BN].  A  portion  of 
the  BN  tracks  near  Otfujnwa,  Iowa  are 
temporarily  out  of  service  because  of  a 
derailment.  An  alternate  route  is 
available  via  the  Chicago  and  North 
Western  Transportation  Company 
(CNW)  between  Omaha,  Nebraska  and 
Chicago,  Illinois. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  procedure  are 
impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 


'  The  mineral  deposit*  or  inleretU  havmg  no 
known  mineral  value  will  be  conveyed 
simultaneously  with  the  surface  estate  at  the  hm»  of 
sale.  The  purchaser  will  be  required  to  remit  SSOiU. 
nonrefundable  fee.  Failure  to  do  ao  will  result  m  the 
cancellation  of  the  sale. 
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//  is  arderfd, 

(d)  Pursuant  to  authority  lested  in  me 
by  order  of  the  Commission  decided 
[anuary  13,  1980  and  of  the  authority 
vested  in  the  Commission  of  the 
authority  vested  in  the  Commission  )>> 
section  402(c)  of  the  Rail  Passenger 
Service  Act  of  1970  (45  U.S.C.  562(rll 
Chicago  and  North  Western 
Transportation  Company  is  directed  to 
operate  trains  of  the  .National  Railroad 
Passenger  Corporation  (AVfl'RAK) 
between  Omaha,  Nebraska  and 
Chicago,  Illinois. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be.  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntanly  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  said  carriers  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970.  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
interstate,  and  foreign  commerce 

(d)  Effective  date.  This  order  shall 
become  effective  at  9:00  am  (F.DTl. 
April  20,  1989 

(e|  Expiration  dutf.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m. 
(CDT),  April  21.  1989,  unless  otherwise 
modified,  amended,  or  vacated  by  order 

of  this  Commission. 

This  ordf.T  shall  be  served  upon 
Chicago  and  North  Western 
Transportation  Company  and  upon  the 
National  Railroad  Passenger 
Corporation  (AMTRAK),  and  a  copy  of 
this  order  shall  be  filed  with  the 
Director,  Office  of  the  Federal  Register, 

Issued  at  Washington.  DC.  .Xpril  20, 1989. 
intcrsiale  Commerce  Commissidn 

William  I  Love. 
\\':!!n:m  /  Love.  Agent. 

Noreta  R.  McCw). 

S'fi  't'lary 

jKK  Doc  M9-inw)  Filed  5-8-88:  8:45  «m| 
•n.UNO  cooc  ro3»-oi-M 


(Docket  No.  AB-«  (Sub-No.  29SX)| 

Burlington  Northern  Railroad  Co.— 
Abandonment  Exemption— in  Franklin, 
Adams,  Whitman,  Lincoln,  and 
Spokane  Counties,  WA 

aoency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U  S.C. 
10903,  et  seq  .  the  abandonment  by 
Burlington  Northern  Railroad  Company 
of  130  miles  of  rail  line  in  Franklin, 
.Adams,  Whitman,  Lincoln,  and  Spokane 
Counties  \\.\  The  exemption  is  subject 
to  standard  labor  protective  conditions, 
salvage  conditions,  and  a  public  use 
condition.  In  addition,  a  Notice  of 
Interim  Trail  Use  or  Abandonment  has 
iieen  granted. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  9, 
lfU'9  Forma!  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  ere  n. 52.27(c)(2)  must  be  filed  by 
May  22,  1989.  petitions  to  stay  must  be 
filed  by  May  26,  1989.  and  petitions  for 
reconsideration  must  be  filed  by  June  5, 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  \o.  AB-6  (Sub-No.  295X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission  Washington,  DC  20423, 

and, 

(2)  Petitioners  representative:  Ethel  A. 
Allen.  Burlington  Northe.-n  Railroad 
Company.  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth,  TX  76102, 

FOR  FURTHER  INFORMATION  CONTACT: 
Juseph  H   Dt'ttmar  (202)  275-7245,  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  CommissHT  s  decision  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  April  28. 1989, 
By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 


Andre.  Lamboley.  and  Phillips.  Commissioner 
Andre  concurred  with  a  separate  expression. 
Noreta  R,  McGee, 

SecTVtary 

\VR  Doc  89-11181  Filed  5-9-89:  8:45  am) 

BILLIMO  COOE  703S-01-M 

(Docket  No.  AB-55  (Sub-No.  285X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Fayette 
rnd  Nicholas  Counties,  WV 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  CSX 
Transportation,  Inc.  of  5  miles  of  rail 
line  in  Fayette  and  Nicholas  Counties, 
WV,  subject  to  standard  labor 
protective  conditions  and  certain 
environmental  conditions, 
DATES:  I*rovided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  (une  13. 
1989.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
May  22, 1989,  petitions  to  stay  must  be 
filed  by  May  30, 1989.  and  petitions  for 
reconsideration  must  be  filed  by  June  8, 
1989. 

Requests  for  a  public  use  condition 
must  be  filed  by  May  22. 1989. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  285X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

and. 
(21  Petitioner's  representative:  Charles 

M.  Rosenberger,  500  Water  Street — 

)150.  Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  W  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721,). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  Telephone:  (202) 
289-4357/4359,  (Assistance  for  the 
hearing  impaired  is  available  through 
I DU  services  (202)  275-1721], 


'  See  Exempt,  of  Roil  AbanJonnieiil— Offers  of 
Fiiwn.  Assist.  4  l,C,C,  2d  164  (1987),  und  final  rule* 
publlihed  in  the  Federal  Register  un  December  22, 
18B7  (52  FR  4S440-tS446) 


'  See  Exempt,  of  Ruil  .\hand(mmeiil— Offers  of 
Finon  Assist..  4  I  C  C.id  164  (1987),  und  final  rules 
putilishcd  in  thp  Federal  Register  en  nercmlier  22, 
1987  (5:;  KR  4li44<)-»»i44f.|. 


Decided:  May  1,  1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
•Andre.  Lamboley,  and  I'hillips.  Chairman 
Cir-idison  commented  with  a  separate 
('\prpssion,  Comrrii.csioner  Lamboley 
d:s.sented  with  a  separate  expression. 
Norela  R.  McGee. 
Secretary. 

fFR  Doc.  8&-111R2  F;leri  S-OJW:  8:45  amj 
BILLING  COOE  7035-Ot-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  United  States  v.  Richmond. 
Fredericksburg  &  Potomac  Railroad 
Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
ancn  that  on  May  1.  1989,  a  proposed 
Consent  Decree  in  United  Statt^s  v, 
R.ckntor.d.  Fredericksburg  &  Potnmnc 
Railroad  Company.  Civil  No.  89-0651-A. 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia,  The  proposed  Consent  Decree 
arises  from  a  civil  action  filed 
simultaneously  under  the 
Comprehensive  Environmental 
Response,  Compensation,  &  Liability 
Act,  42  U.S.C.  9601  et  seq..  seeking 
clean-up  and  the  recovery  of  costs 
incurred  by  the  United  States  in 
responding  to  the  creosote  and  metah 
contamination  of  the  L.A.  Clarke  Site  in 
Fredericksburg.  Virginia,  caused  by 
wood  treating  operations  on  the 
property.  The  Consent  Decree  requires 
Defendant  to  implement  a  remedial 
action  selected  by  the  US. 
Environmental  Protection  Agency 
("EP.A")  in  its  March  31, 1988  Record  of 
Decision  for  the  Site,  estim  .'"H  to  c,,s\ 
S23  million,  to  reimburse  the  United 
States  for  its  costs  incurred  in 
connection  with  implementation  of  this 
remedy,  and  to  pay  S280,0O0  of  the  past 
response  costs  of  $1,4  million  incurred 
by  EPA  at  the  site. 

The  Department  of  Justire  vvill  rmeive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
.Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
HiL  bmond.  Fredericksburg  Fr  Potomac 
R.iilroad  Company.  Dj  Ref.  90-11-2-100. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
Slates  Attorney.  Eastern  District  of 
Virginia.  1101  King  Street,  Suite  502, 
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Alexandria,  Virs^inia.  and  at  the  Region 
111  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street. 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW„  Washington, 
DC  20530,  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $8.00  (10  cents  per  page 
reproduction  costj  payable  to  the 
Treasurer  of  the  United  Slates. 
Donald  A.  Carr, 

.4  cting  Assistant  A  ttomey  General  Land  and 
Natural  Resources  Division. 
(FR  Doc.  89-11152  Filed  5-9-89:  8:45  amJ 

BILUHG  COM  WiC-Oi-ll 


Antitrust  Division 

Notice  Pursuant  to  the  Natior.at 
Cooperative  Research  Act  ot  1984— 
Bell  Communications  Research.  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(u)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C,  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  April  11. 1989.  filed 
written  notifications,  on  behalf  of 
Bellcore  and  PictureTel  Corporation 
(hereinafter  known  as  "PictureTel") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston, 
New  Jersey  07039. 

PictureTel  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
One  Corporation  Way,  Peabody. 
Massachusetts  01960. 

Bellcore  and  PictureTel  entered  into 
an  agreement  effective  March  20. 1989  to 
collaborate  on  research  to  belter 
understand  the  needs  and  applications 
for  new  video  communication  services 


and  equipment  and  to  improve  Ihtij 
active  participation  in  the  ANSI  and 
CCnr  video  communications 
standardization  committees. 
Joseph  H.  Widmar. 

Director  of  Operations.  Ant/trjst  Division. 
|FR  Doc.  89-11149  Filed  5-9-89:  8:45  amJ 
nujNG  cooc  «4to-ei-«i 

Notice  Pursuant  to  the  National 
Cooperath^e  Research  Act  o(  1984— 

Bel;  Commiini:::.i*ions  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  April  11, 1989.  filed 
written  notifications,  on  behalf  of 
Bellcore  and  VideoTelcom  Corporation, 
(hereinafter  known  as  "VTC") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Acfs 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Ml.  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

VTC  is  a  Texas  corporation  with  its 
principal  place  of  business  at  1908 
Kramer  Lane,  Austin,  Texas  78758. 

Belirore  and  VTC  entered  into  an 
agreement  effective  March  4, 1989  to 
collaborate  on  research  to  better 
understand  the  needs  and  applications 
for  new  video  communication  ser\  ices 
and  equipment  and  to  improve  their 
active  participation  in  the  ANSI  and 
CCITT  video  communications 
standardization  committees. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
( FR  Doc.  8*-l  1 1 50  Filed  05-09-89:  8:45  am  J 

BILUNG  COOc  «410-<)10-ll 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
use.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
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(■Bellcore")  on  April  11,  1989.  filed 
written  notifications,  on  behalf  of 
Bellcore  and  Supercomputer  Systems. 
Inc.  (hereinafter  kno"vn  as  '851") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2] 
the  nature  and  objectives  of  the  )oint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Acts 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Piirsuar't 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  r!  'asant  Avenue,  Livingston. 
New  jersey  07039 

SSI  is  a  Nevada  corporation  with  its 
principal  place  of  business  at  1414  \V 
Hamilton,  Eau  Claire.  Wisconsin  547m 

Bellcore  and  SSI  entered  into  a 
written  agreement  on  .November  11,  198fl 
to  collaborate  on  research  to  better 
understand  the  application  of  integrated 
optoelectronic  technology,  including 
technology  and  devices  for  optical 
transmission,  interconnection,  and 
distribution  of  clock  and  data  signals 
for  high  speed  telecommunications, 
including  exchange  and  exchange 
access  services,  and  data  processing 
and  to  demonstrate  the  feasibility  of 
research  concepts  by  experimental 
prototypes  and  experimental  systems 
incorporating  such  technology  and 
devices, 

joMpb  H.  W'idmar. 

D.Tf'ctor  of  Operations-  Antitrust  Division. 
[FR  Doc,  89-11151  Filed  ,S-9-89,  R,45  ht 
MLUNO  COOe  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-21,802  and  TA-W-21.802A1 

Broughton  Offshore  Ltd.,  Lafayette, 
LA;  Broughton  Offshore  Ltd.,  Houston. 
TX;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  19~4  (19  US  C.  2273)  the 
Department  of  Labor  issued  a 
Certificdlion  of  Eiigibility  to  Apply  for 
Worker  .Adjustment  .Assistance  on 
January  27,  1989  applicable  to  all 
workers  of  Broughton  Offshore  Ltd  , 
Lafayette  Louiswina 

Based  on  new  information  from  the 
company,  additional  workers  were 


separated  from  Broughton  Offshore  Ltd., 
in  Houston,  Texas  during  the  period 
applicable  to  the  petition.  The  notice, 
therefore  is  amended  by  including  the 
Houston.  Texas  location. 

The  amended  notice  applicable  to 
T,'\-W-21  TO2  IS  hereby  issued  as 
follows 

AW  workers  of  Brouxhton  Offshore  Ltd.. 
Ldfiiye'te,  LoiJisiiina  and  Houston.  Texas 
wno  became  tnially  or  partially  separated 
frijr",  ernploymen!  on  or  after  October  1,  1985 
ami  before  lanuary  1,  1988  are  eligible  lo 
apply  for  adiugtment  assi.stance  under 
se<  Hon  223  of  the  Trade  Act  of  1974. 

Si«ned  at  VNashmston,  DC,  this  27th  day  of 
.April  1989 

Barbara  ,^00  Fanner, 
D'.rfc'.t) -  I  )":i  p  :j'  Program  Management, 

i  :'s 

IFR  Doc  89-11214  Filed  5-^-89:  8-4,";  am] 
WU.1M0  C00€  4S10-3O-M 


[TA-W-21,951*tal.] 

Schlumt>erger  Well  Services  Coastal 
East  Division;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worfcer  Adjustment  Assistance 

!.'i  the  m,iner  of  Sthhimberser  Well 
SfTvices  Coastal  East  Division  TA-W-21,951 
Headquartered  in  I^fayette,  LA  and 
Operatma  in  tiie  following  Districts 
1A-W-21.951A  Lafavptte,  LA 
TA-W-21,9.S1B  Belle  Chasse.  I^ 
TA-W-21,9,5lC  Lake  Charles,  LA  (Land) 
TA-W-21,951  D  Lake  Charles,  LA  (Offshore) 
TA-W-21,951E  Houma,  LA 
TA-W-21.951F  New  Iberia.  LA 
TA-W-21.9,'50  Broussard,  LA 
S(.ft;umberser  Weil  Services.  TA-W-21,952, 
Magnolia,  Arkansas 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U  S  C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  17,  1989  applicable  to  all 
workers  of  Schlumberger  Well  Ser\'ices 
operating  in  Broussard,  Louis, ana, 
Lafayette,  Louisiana  and  Magnolia, 
Arkansas. 

The  certification  is  being  amended  to 
properly  reflect  the  correct  workers 
group  for  TA-W-21  951  The  new 
information  from  the  company  provides 
a  specific  identification  of  the  division 
and  all  of  its  reporting  districts.  Also, 
the  company  reported  that  additional 
workers  were  separated  from 
Schiumberger  Well  Services  Coastal 
East  Division's  district  office  prior  to  the 
July  1988  merger.  The  notice,  therefore  is 
amended  by  including  the  Division 
Office  in  Lafayette.  Louisiana  and  seven 
subordinate  district  offices.  Workers  in 
the  Broussard,  Louisiana  district  office 
were  previously  certified  under  TA-W- 


21. 950  and  workers  at  Magnolia, 
Arkansas  who  are  not  a  part  of 
Schlumberger's  Coastal  East  Division 
were  previously  certified  under  TA-W- 
21,952. 

The  amended  notice  applicable  to 
TA-W-21,950,  TA-W-21,951  and  TA- 
W-21,952  is  hereby  issued  as  follows: 

All  workers  of  Schiumberger  Well  Services' 
Coastal  East  Division  headquartered  in 
Lafayette.  Louisiana  and  operating  in  the 
following  district  offices  in  Louisiana: 
Lafayette,  Belle  Chasse,  Lake  Charles  (Land) 
Lake  Charles  (Offshore)  Houma  and  New 
Iberia  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1,  1985  and  before  July  1. 1988  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Workers  of  Schiumberger  Well 
Services'  Coastal  East  Division  in 
Broussard,  Louisiana  were  certified 
earlier  under  TA-W-21,950  and  workers 
of  Schiumberger  Well  Services  in 
Magnolia,  Arkansas  were  certified 
earlier  under  TA-W-21,952, 

Signed  at  Washington,  DC,  this  27th  day  of 
April  1989. 
Bari>ara  Ann  Fanner, 
Director.  Office  of  Program  Management. 
UIS. 
[FR  Doc.  89-11215  Filed  5-&-89;  8:45  am] 

BILLING  COOE  4510-3(Hi 

[TA-W-21,029eLal.] 

Schlumlierger  Well  Services,  Coastal 
West  Division;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  Schiumberger  Well 
Services.  Coastal  West  Division.  TA-W- 
21. 029  Headquartered  in  Corpus  Chnsti,  TX 
and  Operating  in  the  following  Districts: 
TA-W-21.029A    Corpus  Christi.  TX 
TA-W-21.029B    Alice,  TX 
TA-W-21,029C    Brenham.  TX 
T.A-W-21,029D    Edinburg,  TX 
TA-W-21,029E    Liberty,  TX 
TA-W'-21.029F    Laredo.  TX 
TA-W-21.029G    Pleasanton.  TX 
T.A-W-21.029H    Victoria.  TX 
TA-W-21.029I    Wharton.  TX 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  18, 1988  applicable  to  all 
workers  of  Schiumberger  Well  Services, 
Corpus  Christi,  Texas  and  Schiumberger 
Offshore  Services,  Corpus  Christi, 
Texas. 

The  certification  is  being  amended  to 
properly  reflect  the  correct  worker 
group.  The  new  information  from  the 
company  provides  a  specific 
identification  of  the  division  and  all  of 


its  reporting  districts.  A.lso.  the  company 
reported  that  additional  workers  were 
separated  from  Schiumberger  Well 
Services  Coastal  West  Divisions  district 
offices  prior  to  the  July  1988  merger  The 
notice,  therefore  is  amended  by 
including  the  Division  Office  in  Corpus 
Christi.  Texas  and  nine  subordinate 
district  offices. 

The  amended  notice  applicable  to 
TA-W-21 .029  and  TA-W-21.138  is 
hereby  issued  as  follows: 

All  workers  of  Schiumberger  Well  Services' 
Coastal  West  Duision  headquartered  in 
Corpus  Christi.  Texas  and  operating  in  the 
following  district  offices  in  Texas:  Corpus 
Christi.  Alice,  Brenham,  Edinburg,  Liberty. 
Laredo.  Pleasanton.  Victoria  and  Wharton 
and  Schiumberger  Offshore  Services  in 
Corpus  Christi,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  1.  1985  and  before  |ulv  1   l^RS 
are  eligible  to  apply  for  adiustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC,  this  27th  day  of 
•April  1989. 

Barbara  Ann  Farmer. 

Director.  Office  of  Program  Management. 

U!S. 

|FR  Doc,  89-11216  Filed  5-9-89:  8.45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (89-34)1 

Government-owned  Inventions; 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield.  VA 
22161,  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATE:  Date  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

National  Aeronautics  and  Space 
Administration.  Harry  Lupuloff.  Director 
of  Patent  Licensing.  Code  GP, 
Washington.  DC  20546,  Telephone  (202) 
453-2430,  Fax  (202)  755-2371. 
Patent  Application  266.045:  Processable 
Polvr.nide  Adhesive  and  Matrix 


Composite  Resin;  filed  November  2, 

1988. 
Patent  Appi;ca!:on  267.146:  Tensile  Film 

Clamps  and  Mounting  Block  for  the 

Rheovibron  and  Autovibron 

Viscoelastometer;  filed  November  4, 

1988. 
Patent  Application  270.189:  Method  and 

System  for  Monitoring  and 

Displaying  Engine  Performance 

Parameters;  filed  November  14, 

1988. 
Potent  Application  277.596:  A  Compact 

Fast  Wide  Angle  Broad 

Spectrometer  Optical  System;  Filed 

November  29, 1988. 
Patent  Application  278,137:  Spiral  Vane 

Bioreactor;  filed  November  29, 1988. 
Patent  Application  279.624:  Light  Weight 

Polymer  Matrix  Composite 

Material:  filed  December  5, 1988. 
Patent  Application  07/279,625:  Internal 

Wire  Guide  for  GTAW  Welding: 

filed  December  5,  1988. 
Patent  Application  0~  2:'9.6'7:  Electrode 

Carrying  Wire  for  GTAW  Welding: 

filed  December  5.  1988. 
Patent  Application  07/283.106.  A 

Method  of  Up-Front  Load  Balancing 

for  Local  Memory  Parallel 

Processors;  filed  December  12, 1988. 

Date;  May  2, 1989, 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  89-11207  Filed  5-9-89;  8:45  am} 

BILLING  CODE  7S10-01-M 


(Notice  89-361 

NASA  Advisory  Council  (NAG), 
Aerospace  Medicine  Advisory 
Committee  (AMAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting, 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  AcL  Pub, 
L  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aerospace 
Medicine  Advisory  Committee. 
DATE  AND  TIME:  [une  1, 1989,  9  a.m.  to 
5:30  p.m.,  and  June  2, 1989.  9  a.m.  to  5 
p.m. 

address:  Holiday  Inn-Capitol, 

Columtiid  South  Room,  550  C  Street 

SVV.,  Washington,  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Janis  H.  Stoklosa,  Code  EBM, 

.National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546 

(202/453-1530). 

SUPPLEMENTARY  INFORMATION:  The 

Aerospace  Medicine  .Advisory 


Commiuee  consults  wiih  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long-range 
planning  of  aerospace  medicine 
research.  The  Committee  will  meet  to 
discuss  the  NASA  leadership  changes, 
budget  status  and  the  future  of  life 
sciences  and  life  support.  The 
Committee  is  chaired  by  Dr.  Harry  C. 
Holloway  and  is  composed  of  24 
members.  TTie  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  45  people 
including  members  of  the 
Subcommittee). 
Tj-pe  of  Meeting:  Open. 

Agenda 

Thursday,  June  1 

9  a.m. — Welcome  and  Opening 

Remarks. 
9:30  a.m.— NASA  Leadership  Changes/ 

Budget  Status/Future  of  Life  Sciences 

and  Life  Support. 
10:30  a.m.— NASA  Budget  Status/Impact 

on  Life  Sciences  and  Life  Support. 
3:30  p.m. — Status  of  Space  Station 

Planning. 
4:30  p.m. — Committee  Discussion. 
5:30  p.m. — Adjourn. 

Friday.  June  2 

9  a.m. — Status  of  Coordination  and 

Planning  with  other  Advisory 

Committees. 
11  a.m. — NASA  Life  Support  Working 

Group. 
1  p.m.^<;ommittee  Discussion  on 

Budget/Impact  on  Life  Sciences  and 

Life  Support. 

4  p.m. — Closing  Remarks. 

5  p.m. — Adjourn. 
May  4. 1989. 

fohn  W.  Gaff, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  89-11208  Filed  5-9-89:  a-45  am] 

MLUMG  COOC  7S10-01-M 


(Notice  89-351 

NASA  Wage  Corp"-''ttee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SLMn/ARy;  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Wage  Committee. 
DATE  AND  TIME:  )hiir  21,  1989.  1:30  p  m. 
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ADDRESSES:  N'a'ional  Aeron;iutics  and 
Space  Administration.  Room  5092. 
Federal  Building  6.  400  Mdrvitind 
.\venue  SW  ,  Washington,  DC  20546 
FOU  FURTHER  INFORMATION  CONTACT 
Mr  [ohn  N  Remissong.  Code  NPM, 
.National  Aeronautics  and  Space 
Administration.  Washington.  DC  20548 
(202/453-2593). 

SUPPLEMENTARY  INFORMATION:  The 
Committee's  primary  responsibility  is  to 
consider  and  mai^e  recom.mendations  to 
the  NASA  Assistant  Associate 
Administrator  for  Personnel 
Management,  on  all  matters  involved  in 
the  development  and  authorization  of  a 
Wage  Schedule  for  the  Cleveland,  Ohio. 
wage  area,  pursuant  to  P'jb,  L  92-392, 

Type  of  Meeting:  Closed 

Purpose  of  Meeting:  The  Committee 
will  consider  wage  survey  data,  local 
reports,  recommendations,  and 
statistical  analyses  and  proposed  wage 
schedule  review  therefrom. 

.May  4,  1989 
|ohn  GafT.  ' 

Advisory  Committee  Mananfment  Officer, 

\ationaJ  Aeronautics  and  Spare 

Administration 

|FR  Doc.  89-11209  Filed  5-9-89  R  45  am) 

MLUNO  COOC  7S10-01-K 


NATIONAL  FOUNDATION  ON  THE 
ARTS  ANO  HUMANITIES 

Agency  Information  Collection 
Actfvttiet  Under  0MB  Review 

agency:  National  Endowment  for  the 
Humanities,  NFA&H. 
action:  Notice, 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  tu  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44U.S,C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  [une  9.  1989 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director. 
National  Endowment  for  the 
Humanities,  Grants  Office.  Room  310. 
noo  Pennsylvania  Avenue.  NW  . 
Washington,  DC  20506  f202-786-O494J 
and  Mr.  [im  Houser.  Office  of 
.Mdnagement  and  Budget.  New 
Executive  OfHce  Buiidins.  726  [ackson 
Place.  NW  .  Rocm  3208.  Washington.  DC 
20503(202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT 
.Ms.  Susan  Daisey.  National  Endowment 
for  the  Humanities.  Grants  Office,  Room 
310.  noo  Penns%!vania  Avenue   NW,. 


Washington.  DC  20506  (202-786-0494) 
from  whom  copies  of  forms  and 
supporting  document.s  ^irp  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
FT.'nc'S  are  grouped  into  new  forms, 
re'\  isions.  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  [\]  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  nUed  out;  (4)  who  will  be  required  or 
asked  to  report;  f5)  what  the  form  will 
be  used  for;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504  (h). 

Category:  Revisions 

/'.•.r'  Cjeneral  [Yograms;  Humanities 

Pri))ects  in  Media/Guidelines  and 

Application  Instructujns 
form  Number.  Not  Applicable 
Frequency  of  Collection:  Twice  a  year 

at  each  deadline 
Respondents:  Public  radio  and 

television  stations,  private,  nonprofit 

organizations,  colleges  and  universities, 

or  branches  of  state  or  local 

governments. 
Use:  Application  for  funding 
Estimated  Number  of  Respondents: 

288 
Frequency  of  Response:  once 
Estimated  Hours  for  Respondents  to 

Provide  Information:  40  per  respondent 
Total  Annual  Reporting  and 

Recording  Burden:  11.520 

Susan  H.  Metts, 

Assistant  Chairman  for  Administration. 

[PR  Doc.  89-11143  Filed  05-09-89;  8:45  am] 
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Agency  Information  Collection  Under 
0MB  Review 

agency:  National  Endowment  for  the 

Humanities.  NFA&H. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  .Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  9. 1989. 

ADDRESSES;  Send  comments  to  Ms. 
Susan  Daisey,  National  Endowment  for 
the  Humanities,  Grants  Office,  Room 
310. 1100  Pennsylvania  Avenue  NW.. 


Washington,  DC  20506  (202-786-0494) 
and  Mr.  Jim  Houser,  Office  of 
Management  and  Budget,  New 
i.  vccutive  Office  Building,  726  Jackson 
'Jlace.  NW..  Room  3208,  Washington.  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Daisey.  National  Endowment 
for  the  Humanities,  Grants  Office.  Room 
310. 1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506  (202)786-0494 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category;  Extension 

Title:  Classification  of  the  Amount  of 
Request  for  Payment  on  Letter  of  Credit 

Form  Number:  NEH  1023. 

Frequency  of  Collection:  On 
Occasion. 

Respondents:  National  Endowment 
for  the  Humanities  Grantees. 

Use:  To  Request  Payment  through 
Letter  of  Credit  (LOC-TFCS). 

Estimated  Number  of  Respondents: 
20. 

Frequency  of  Response:  On  Occasion. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  45. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  85. 
Susan  M.  Metts, 

Assistant  Chairman  for  Administration. 
jFR  Doc.  89-11144  Filed  5-9-89;  845  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Subcommittees  on 
Thermal  Hydraulic  Phenomena  and 
Core  Performance;  Meeting 

The  ACRS  Subcommittees  on  Thermal 
Hydraulic  Phenomena  and  Core 
Performance  will  hold  a  joint  meeting  on 
May  23. 1989.  Room  P-110.  7920  Norfolk 
Avenue.  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Tuesday.  May  23, 1989— 8;30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittees  will  discuss:  (1) 
The  NRC-RES  thermal  hydraulic 
research  program  plan  as  documented  in 
NUREG-1252,  and  a  proposed  SECY 
paper  and  (2)  the  status  of  the  ongoing 
effort  to  address  the  implications  of  the 
core  power  oscillation  event  at  LaSalle 
Unit  2. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  vvuh 
any  of  their  consultants  who  may  be 
present,  may  e.xchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  Staff, 
the  BWR  Owners  Group,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  .ACRS 
staff  member.  Mr.  Paul  Boehnert 
(telephone  301/492-85,58)  between  7:30 
a.m.  and  4.15  p.m,  Persons  planning  to 
attend  this  meeting  .i-o  urgecJ  to  contact 
the  above  named  inui'.'idudl  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Date;  .Mhv  1    1989 
Gary  R.  Quitlschreiber. 
Chief.  Project  Review  Branch  No  2. 
|FR  Doc.  89-11114  Filed  5-9-89;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Auxiliary 
and  Secondary  Systems;  Meeting 

The  ACRS  Subcommittee  on  .Auxiliary 
and  Secondary  Systems  will  hold  a 
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meeting  on  May  24. 1989,  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
will  be  as  follows; 

Wednesday,  May.  24. 1989— 8  30  am. 
Until  1:00  p.m, 

The  Subcommittee  will  discuss  the 
propo.sed  Generic  Letter  on  Service 
Water  System  Problems  Affecting 
Safety  Related  Equipment,  Biofouling 
problems  at  nuclear  power  plants,  and 
other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Staff  member  named  below 
as  far  in  advance  as  is  practicable  so 
that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member,  Mr. 
Sam  Duraiswamy  (telephone  301/492- 
9522)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Date:  May  2. 1989. 
Gary  Quittschreiber, 
Chief.  Project  Review  Branch  No.  2. 
jFR  Doc.  89-11115  Filed  5-9-89:  8:45  am) 
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[Docket  No  50-254] 

Commonwealth  Edison  Co.,  Denial  of 
Amendment  to  Facility  Operating 
License  and  OppoMu^'y  'or  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Commonwealth 
Edison  Company  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  29  issued  to  the  licensee  for 
operation  of  the  Quad  Cities  Power 
Station.  Unit  No.  1.  located  in  Rock 
Island  County,  Illinois.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  December  31. 1987 
(52  PR  49539). 

The  purpose  of  the  licensees 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS) 
requirements  regarding  operability  of 
recirculation  jet  pump  flow 
instrumentation. 

The  NRG  staff  has  advised  the 
licensee  that  the  proposed  amendment 
is  denied  since  the  licensee  has  failed  tu 
respond  to  the  Commissions  request  for 
additional  technical  information  in  a 
timely  manner  to  support  their 
application. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  April  26. 1989 

By  June  9. 1989.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC,  20555.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.;  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  b«' 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
and  to  Michael  Miller,  Esquire;  Sidley 
and  Austin.  One  First  National  Plaza. 
Chicago.  Illinois  60603.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  16, 1987. 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  April  26. 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission  s 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
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Washington.  DC,  and  at  the  Di.xon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021.  A  copy  of  item  (,:j 
may  be  obtained  upon  request 
addressed  to  the  US.  .Nuclear 
Regulatory-  Commission,  Washington, 
DC,  20-555,  Attention:  Document  Contnil 
DesV. 

Dated  a'  Ror>v;Ilp  V<aryland,  this  26th  day 
of  April  1989 

For  the  Nuc''  ar  Rpgulaton,'  Commhssion 
Thierry  M.  Ross. 

Prviecl  Manai^er.  Priifc!  Dir>'an'':;e  Jll-2. 

Division  of  Reactor  f^ro!ect<;-in.  I\'.  V.  and 

Special  Projects.  Office  of!\fuclear  Reactor 

Regulation. 

[FR  Doc  89-11193  Filed  5-9-89:  8:45  am) 
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[Docket  No.  50-3091  { 

Maine  Yankee  Atomic  Power  Co.; 
Withdrawal  of  Amendment  to  Facility 
Operating  License 

The  US.  Nuclear  Reauiatory 
Commission  (the  Commission)  has 
granted  a  re<)uest  by  Maine  Yanl^ee 
Atomic  Power  Company  to  withdraw  its 
January  16.  19R4  application  for  an 
amendment  to  Facility  Operating 
License  .No.  DPR-36  issued  to  the 
licensee  for  operation  of  the  Maine 
Yankee  Atomic  Power  Station  located  in 
Lincoln  County.  Niaine.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  March  22, 1984 
(49FR10737) 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  pertaining 
to  lOCreso  .Appendix  R  requirements. 

Subsequently  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  |anuary  16,  1984. 

These  documents  are  available  for 
public  inspection  at  the  Commissions 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street  NW.. 
Washington,  DC  and  at  the  Wiscasset 
Public  Library  High  Street.  P  O  Box  367. 
Wiscasset,  .Maine  04578. 

Ddted  at  Rockville,  Marv  land  the  2iid  day 
of  M.iy   1989 

For  the  Nuripar  Regulatory  Commission. 
Patrick  M.  Sean, 

Prvipct  Mcnaner  Project  Directorate  1-3. 
D  vision  of  Reactor  Projects  I/ll. 
IFR  Doc  89-11194  Filed  5-9-89;  8:45  am) 
BilwINO  COOE  7S9O-0t-M 


lOocketNo,  50-?93,  etal.j 

Boston  Edison  Co.,  et  at.';  (Pilgrim 
Nuclear  Power  Station,  et  al.);  Issuance 
o1  Director's  Decision  Under  10  CFR 
2.206 

Notice  '  is  hereby  given  that  the 
DiFPi  tor.  Office  of  Nuclear  Reactor 
Regulation  |NRR|,  has  issued  a 
Director's  Decision  concerning  a  Petition 
dated  |uly  22.  1988.  filed  by  Ms.  Susan 
Hiatt.  on  behalf  of  Ohio  Citizens  for 
Responsible  Knergy  Inc.  The  Petition 
asked  the  Director,  NRR,  to  take 
immediate  action  to  relieve  what  the 
Petitioner  alleged  to  be  undue  risks  to 
the  public  health  and  safety  posed  by 
the  termal-hydrauhc  instability  of 
boiling-water  reactors  (BWRs).  as 
revealed  by  the  power  oscillation  event 
at  LaSalle  Unit  2  on  March  9,  1988 
(LaSalle  Event).  The  specific  relief 

'  Carolina  Power  A  Laghl  Co  (Brunswick  Station. 
Units  1  and  2.  Docket  Nos  SO-324  and  50-3251 

Cleveland  Electric  Illummatinji  Co  et  al  (Perry 
Nuclear  (^wer  Plant.  Unit  1.  Docket  No  50-»4(l) 

Commonwealih  Edison  Co.  (Dresden  Nuclear 
Power  Plant,  Units  2  and  3  Docket  Nos  50-237  and 
5(.V249).  (Quad  Cuies  Nuclear  Power  Plant.  Units  1 
and  2,  Docket  Nos  50-254  and  50-2B5)  (USalle 
County  Station.  Units  1  and  2.  Docket  Nos.  50-373 
and  50-374) 

Consumers  Power  Co,  (Big  Rock  Point.  Docket  Na 
50-155) 

Detroit  Edison  Co.  (Feniij  Unit  2.  Docket  No  50- 
341) 

General  Public  Utilities  (Oyster  Creek  Station. 
Oncket  No  50-219) 

C.eorgia  Power  Ca  (Hatch  Nuclear  Power  Plant. 
UniU  1  and  2,  Docket  Nos  .50-321  and  50-,3fi6) 

Gulf  States  Utilities  Co.  (River  Bend  Station. 
Docket  No.  50-458) 

Illinois  Power  Co.  (Clinton  Nuclear  Power  Plant. 
Docket  No  50-4611 

Iowa  Eler»r'  Light  »  Power  Co.  (Diiane  .Arnold 
Nuclear  Power  Pt.inl,  Docket  Nd  ,50-331 1 

Long  Uiand  Ushtinji  Co    Shorenam  Nuclear 
Power  PUnl.  Docket  No  50-322) 

MissiSsipD!  Power  4  Light  Co.  (Grand  Gulf 
Nuclear  S'atinn,  Docket  No.  50-416) 

Nebraska  Public  Power  District  (Cooper  Station. 
Docket  No  50-2S8) 

Niagara  .Muhawk  Power  Corp,  (Nine  Mile  Point. 
Units  1  and  2.  Docket  Nos.  50-220  and  50-410) 

Northeast  Utilities  (Millstone  Unit  1.  Docket  No. 
50-245) 

Northern  States  Power  Co.  (Monticello  Nuclear 
Pnwer  Plant.  Docket  No.  50-263) 

Pennsylvania  Power  4  light  Co.  (Susquehanna 
Sleam  Electric  Station.  Units  1  and  2.  Docket  Nos 
50-387  and  SO-388) 

Philadelphia  Electric  Co.  (Peach  Bottom  Nuclear 
Station.  Units  2  and  3.  Docket  No*.  50-277  and  50- 
278).  (Limerick  Nuclear  Power  Plant.  Unit  l  Docket 
No.  50-352) 

Power  Authority  of  the  State  of  New  York  (lames 
A.  Fitipatnck  Station.  Docket  No.  50-333) 

Public  Service  Electric  h  Gas  Co.  (Hope  Creek 
Generating  Station.  Docket  No.  50-354) 

Tennessee  Valley  Authority  (Browns  Ferry 
Nuclear  Station.  Units  1,  2.  and  3.  Docket  Nos.  50- 
259.  50-260  and  50-296) 

Vermont  Yankee  Nuclear  Power  Corp  (Vermont 
Yankee  Nuclear  Power  Plant  Docket  Na  50-271) 

Washington  Public  Power  Supply  System  (WNP 
Unit  2,  Docket  No.  50-397) 


requested  was  to  order  all  BWR 
licensees  to  (1)  place  their  reactors  in 
cold  shutdown,  (2)  develop  and 
implement  specified  procedures  relating 
to  the  thermal-hydraulic  instability 
issues,  (3)  demonstrate  that  certain 
specified  training  has  been  provided 
relating  to  these  procedures.  (4) 
demonstrate  the  capability  of 
instrumentation  related  to  power 
oscillations,  (5)  develop  simulators 
capable  of  modeling  power  oscillations 
similar  to  those  occurring  at  LaSalle  and 
out-of-phase  power  oscillations.  (6| 
report  to  the  NRC  regarding  all  past  and 
future  incidents  in  which  recirculation 
pumps  have  tripped  off,  (7)  submit  to  the 
NRC  justification  for  continued 
operation  of  BWRs,  and  (8)  submit  a 
report  to  the  NRC  within  one  year 
demonstrating  compliance  with 
Criterion  12  given  in  10  CFR  Part  50, 
Appendix  A  (GDC-12).  In  addition,  the 
Commission  was  requested  to  reopen 
Generic  Issues  B-19  and  B-59,  reopen 
the  ATWS  rulemaking  proceeding,  and 
reconsider  the  use  of  the  end-of-cycle 
circulation  pump  trip  on  BWRs.  Ms. 
Hiatt  gave  as  grounds  for  the  Petition 
that  the  LaSalle  Event  has  serious  safety 
implications  for  all  BWRs  and  that  the 
Nuclear  Regulatory  Commission  (NRC) 
had  failed  to  take  appropriate  regulatory 
action  in  response  to  the  LaSalle  Event. 

On  August  26, 1988,  the  Director. 
Office  of  Nuclear  Reactor  Regulation 
(NRR),  acknowledged  receipt  of  the 
Petition.  He  informed  Ms.  Hiatt  that  (1) 
her  request  for  immediate  relief  was 
denied  because  the  allegations  that 
formed  the  basis  for  the  Petition  did  not 
reveal  any  new  operational  safety 
issues  which  posed  an  immediate  safety 
concern  for  continued  BWR  operation, 
(2)  the  Petition  would  be  treated  under 
10  CFR  2.206  of  the  Commission's 
regulations  and  (3)  appropriate  action 
would  be  taken  within  a  reasonable 
time. 

In  the  August  26, 1988  letter,  the 
Director.  NRR,  acknowledged  Ms. 
Hiatts  request  to  reopen  and  ATWS 
rulemaking  proceedings  as  a  request 
which  would  be  treated  pursuant  to  10 
CFR  2.206.  This  request,  however,  will 
not  be  treated  pursuant  to  10  CFR  2.206 
but  is  being  treated  separately  as  a 
petition  for  rulemaking  under  10  CFR 
2.802  of  the  Commission's  regulations. 

The  Director  has  now  determined  that 
all  of  Ms.  Hiatts  requests,  except  for  her 
request  to  reopen  the  ATWS 
rulemaking,  should  be  denied  for  the 
reasons  set  forth  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206  "  (DD- 
89-03),  The  Decision  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Document  Room. 


2120  L  Street  NW,.  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Rooms  near  the  facilibes  listed  below. 
The  addresses  and  hours  of  operations 
for  the  local  public  document  rooms 
may  be  obtained  by  calling  the  following 
toll-free  number:  1^80(>-€38-8081 . 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  10  CFR  2.206(c),  the  Decision 
will  become  the  final  action  of  the 
Commission  twenty-five  (25)  days  after 
issuance  unless  the  Commission  on  its 
own  motion  institutes  review  of  the 
Decision  within  that  time. 

For  the  Nuclear  Regulatory  Commission. 

Hiomas  E.  Murley, 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

Dated  al  Rockville.  Maryland,  this  2"!h  of 
April  1989. 

[FR  Doc.  89-11195  Filed  5-9-89:  8:45  am] 
BILUNG  COOE  7S9(M)1-II 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-71) 

Initiation  of  Section  302  Investigation 
and  Notice  of  Public  Hearing: 
Compliance  With  Trade  Agreement 
Obligation*  by  ttie  European 
Community  With  Respect  to 
Processing  Subsidies  on  Canned  Fruit 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  initiation  of 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended;  request 
for  written  comments:  and  notice  of 
public  hearing. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  determined 
to  initiate  an  investigation  under  Section 
302  of  the  Trade  Act  with  respect  to 
compliance  by  the  European  Community 
with  a  trade  agreement  with  the  United 
States  in  which  the  Community  agreed 
to  limit  processing  subsidies  granted  on 
canned  fruit.  USTR  invites  written 
comments  and  will  conduct  public 
hearings  on  this  matter. 

DATES:  This  investigation  was  initiated 
on  May  8,  1989.  The  hearing  will  be  held 
on  June  9,  1989.  Written  comments  from 
interested  persons  not  participating  in 
the  hearing  are  due  June  5. 1989. 
Rebuttal  briefs  are  due  June  16,  1989. 

ADDRESS:  Comments  should  be 
addressed  to  the  Chairman,  Sectit)n  301 
Committee,  Office  of  the  United  States 
Trade  Representative.  Room  223,  600 
17th  Street  NW,  Washington,  DC  20506, 


FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Anderson.  Dirertor.  European 
Comm.unity  Affairs.  (2ii2)  39.S-3074. 
SUPPLEMENTARY  INFORMATION:  On 
December  10,  1981,  in  rpsp'.insf  to  a 
petition  filed  b\'  the  California  Cling 
Peach  Advisory  Board  and  others,  the 
USTR  initiated  an  investigation  on 
certain  subsidy  practices  of  the 
European  Community  with  respect  to 
production  of  canned  fniit.  After 
consultations  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
on  Febfuary  25,  1982,  the  United  States 
requested  a  GATT  dispute  settlement 
panel  on  March  31. 1982  On  August  17. 
1982,  the  President  directed  USTR  to 
expedite  dispute  settlement  (47  FR 
36403). 

After  several  GATT  panel  meetings 
and  report  revisions,  a  final  panel  report 
favorable  to  the  United  States  was 
issued  on  July  20. 1984.  The  panel  found 
that  the  production  aids  granted  to 
processors  of  canned  fruit  nullified  and 
imparled  tariff  concessions  granted  by 
the  EC  on  those  products,  and  the  panel 
suggested  that  the  EC  restore  the 
competitive  re!  itionship  between 
imported  U.S  and  domestic  EC  canned 
fruit.  The  United  States  requested 
adoption  of  the  panel  report  in  GATT 
Council  meetings  of  April  30,  May  29, 
lune  4  and  [uly  16, 1985,  but  Council 
action  was  deferred  because  the  EC  was 
not  prepared  to  accept  adoption  of  the 
report. 

On  Sepiember  7, 1985,  the  President 
directed  USTR  to  recom.mend  section 
301  retaliation  unless  this  case  was 
resolved  by  December  1, 1985.  On 
November^,  1985,  the  U.S,  and  the  EC 
reached  a  settlement  under  which,  in 
addition  to  subsidy  reductions  already 
implemented  on  canned  pears,  the  EC 
agreed  to  eliminate  the  canning  element 
of  its  processing  subsidies  for  canned 
peaches,  USTR  closely  monitored 
implementation  of  this  agreement  from 
1986-1988, 

In  August  1988.  the  United  States 
informed  the  EC  Commission  that  new 
subsidy  levels  implemented  in  July  1988 
exceeded  allowable  levels  under  the 
agreement  Since  October  1988  USTR 
has  been  consulting  with  the  EC 
regarding  both  the  new  subsidy  levels 
and  the  methodology  for  calculation  of 
its  subsidies,  but  the  EC  continues  to 
subsidize  at  levels  which  are 
inconsistent  with  the  agreement. 

Investigation 

Pursuant  to  section  302(b)(1)(A)  of  the 
Trade  Act  of  1974,  as  amended,  the 
USTR  has  determined  that  an 
investigation  under  section  302  should 
be  initiated  with  respect  to  the  EC  policy 
and  practice  in  this  manner,  in  order  to 
determine  whether  it  is  actionable  under 
section  301. 


Public  Hearing 

A  public  hearing  regarding  this  matter 
will  be  held  at  2:00  PM  on  )une  9, 1989  in 
Courtroom  A,  Room  100,  at  the 
International  Trade  Commission,  500  E 
Street.  SW.  Washington,  DC  20436. 

Interested  persons  'vishing  to  testify 
orally  must  provide  a  written  request  to 
do  80  by  noon  on  May  30, 1989.  to  Ms. 
Dorothy  Balaban.  Staff  Assistant  to  the 
Section  301  Committee,  Office  of  the 
U.S.  Trade  Representative.  Room  222, 
600  17th  Street.  NW.,  Washington,  DC 
20506.  In  addition,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  summary  of  their 
presentation.  After  consideration  of  a 
request  to  present  oral  testimony  at  the 
public  hearing,  the  Chairman  of  the 
Section  301  Committee  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  conforms  to  the 
requirements  of  15  CFR  2006.8(a). 
Remarks  at  the  hearing  will  be  limited  to 
5  minutes. 

In  addition,  persons  presenting  oral 
testimony  must  submit  20  copies  of  their 
complete  written  testimony,  in  English, 
by  noon  on  June  1. 1989.  to  Ms.  Balaban 
at  the  address  listed  above.  All  written 
submissions  must  be  filed  in  accordance 
with  15  CFR  part  2006.8. 

The  public  is  invited  to  comment  on: 
(1)  Whether  the  EC  policy  and  practice 
at  issue  is  actionable  under  section  301. 
including  comments  on  whether  it 
violates  a  trade  agreement:  and  if  so.  (2) 
the  appropriateness  of  subjecting  the 
products  listed  in  Annex  A  to  an 
increase  in  duties  or  to  other  trade 
restrictions  in  response  to  the  EC 
practice;  and  (3)  the  amount  of  the 
burden  or  restriction  on  U.S.  commerce 
caused  by  the  EC  practice;  (4)  levels  al 
which  U.S.  customs  duties  or  other 
import  restrictions  on  particular 
products  should  be  set;  and  (5)  the 
degree  to  which  increased  duties  or 
other  import  restrictions  might  have  an 
adverse  effect  on  U.S.  consumers  of  the 
products  concerned.  The  comments 
submitted  will  be  considered  in 
determining  actionability  under  section 
301  and  in  recommending  any  action 
under  section  301  to  the  USTR. 

In  order  to  assure  each  party  an 
opportunity  to  contest  the  information 
provided  by  other  parties,  the  Section 
301  Committee  will  entertain  rebuttal 
briefs  filed  by  any  party,  in  accordance 

with  15  CFR  2006.8(c).  by  noon  on  June 
16. 1989. 

A.  |ane  Bradley. 

Chairman.  Section  301  Committee. 
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I  ANNEX 

Ar'i-  >s  thfi  product  of  the  European  Community,  classified  in  the  following 
provisions  of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HIS]  are  being 
considered  for  increased  duties  or  other  import  restrictions: 


MTS 

heading  or 

soonead- 

.ng  ' 


Articte 


O^'i  90  60 


0804  20  40 
08O4  2O60 


0910  99  20 


200 '  90  S^J 


?oce  40  00 


2''08  bC  40 
2^08  '0  DO 


[T^e  Bfac'«et9ci  iang.ago  n  tti>s  ''st  is  included  only  to  dartfy  the  scope  of  ttie  numbefed 
sijbfiflad'o^  ^»^^c^  ar?  bc^g  consid«r9ci.  and  such  language  is  not  (tsetf  intended  »o  describe 
articles  «^lc^  are  uraer  consideratton  ] 
Vegetables  pfDvisionait>  prasefved  Hor  sxar-c^e   o\  sulfur  dioxide  qas    r  ar^ne    n  suitur  water 
Of  in  oltier  oeservafive  sciuIKXis),  but  jnsjitaDie   n  ttiat  state  '•>    "-t^evjiate  .;orsumpt:on 
[Onions,  Olives,  capers   cucurrbers  rclL-:ir;  g'^6">.i'"s; 
Otner  vegetables,  mutures  o(  veqetaDies 
i^aguminous  vegetables,  musnroor^sl 
01^e'  vegetables  mixiures  o*  ve<3e!aDies 
Dates,    ^iqs,    Dir^eapcies    avocados,    guavas,    "^a'^q'jes    and  mangosteens.    tresh    or   dned 
Pigs 

in  irrmeoia'e  cortamers  •eigru-'g  *'T  tfeir  conlents  Over  0  5  ng  each 
Ot^e^ 
Ginger  sa'tror   turr^erc  icurcur^a)   t^Y''le  Oav  eaves,  curry  arxl  ot^er  sptces: 
[Ginger,  sa"ron  •ur'nepc  (curcur^a  "'v""*  Dav  'ea^es,  oufry) 
Orrer  spices 

[Mixtures  'e'ar-ec  'o  ir  -o'e  i(b)  to  this  cbapterl 
Otfier 

Ongar^r^  i^/ppia  scp  ! 

Crude  or  "ot  Tiari.tactL'^j 
Vege'abies,  f-uit,  nuts  a^d  of^er  eOit>e  oa"s  o(  plants,  prepared  or  preserved  by  vinegar  of 
acetic  acid 

[Cucumbers  nciuOi^q  jr^efHT.s,  ontonsl 
Oiner 

[  Cape's  1 
Ottier 

[  i/egeiabies   r^est^L's  "Tiapgoes,  walnufsT 
Otner 
Ffjit,  nuts  a^d  Dtner  eOibie  parts  o*  piarts,  oi^efvyise  prepared  or  ortiser<ed    *'^ether  or  not 
containing  added  sugar  Of  ottier  sweetening  'tatter  or   spirit,   not  eisewtiere  specified  Of 
ncluded 
Pears  I 

-Aprcots 
[Pulp] 
Ct^er 
Peactiee 


Mar-nonized  'a' f  Sc"e:','e  ot  •^e  'Jniied  Slates  (USITC  Publicafion  2030). 


POSTAL  RATE  COMMISSION 
[Doclcet  Nos.  C8»-1,  RM89-4I 

Monopoly  Theory  Inquiry;  Order 
Dismissing  Complaint  and  Establishing 
Alternative  Proceeding 

Uv  -<i  \U:  4,  14H9. 

Before  Commissioners  |anet  D.  Steiger. 
Chdinnan;  Patti  Birge  Tyson,  Vice-Chainnan; 
John  W.  Crutcher  Henry  R.  Folsom;  W.  H. 
Trey  L«Blanc,  111. 

Introduction  and  summary.  In  this 
Order,  we  dispose  of  the  issues  raised 
!>  the  Postal  Service's  motion  to  dismiss 
the  complaint  filed  by  Third  Class  Mail 
Association  (TCMA).'  While  we  are 


granting  that  motion,  we  do  not  do  so  on 
the  grounds  suggested  (essentially,  lack 
of  subject  matter  jurisdiction)  but 
because  consideration  of  the  issues 
raised  and  the  procedural  suggestion 
made  by  the  complainant's  February'  1 5 


■  The  Sen.  ice  filed  ill  Motion  lo  Dismiss  on 
November  16. 1988,  together  with  an  Answer  Tin? 


Office  of  the  Consumer  Advocate  (OCA)  supported 
the  motion  (Answer.  Novemlier  23, 1988),  as  did  the 
American  Postal  Workers  Union  (APWU)  and 
National  Association  of  Letter  Carriers  (NALC) 
(joint  Answer,  December  5, 1988)  and  National 
Newspaper  Association  (Response,  December  3. 
1988).  TCMA  and  United  Parcel  Service  (UPS)  each 
filed  responses  opposing  the  motion  (December  5. 
1988),  On  December  a  1988,  the  Service  responded 
lo  TCMAs  opposition,  eliciting  a  further  Statement 
IDecember  9, 1988)  from  TCMA.  On  February  2a 
1989.  the  Staff  of  the  Bureau  of  Economics.  Federal 
Trade  Commission.  Tiled  comments  generally 
supporting  TCMA,  and  on  April  12, 1989.  Direct 
Marketing  Association,  Inc.  (DMA)  also  filed 
comments  supporting  TCM.A. 


1989,^  pleading  indicate  that  the 
complaint  procedure  would  be  an 
unproductive  one.  ill-suited  to  the  types 
of  issues  raised.  Accordingly,  we  have 
determined  on  using  a  much  less  formal 
method  to  shed  some  light  on  the 
significant  issues  of  underlying  theory  to 
which  TCMA  poin*3. 

Jurisdictional  arguments.  The  Postal 
Service  generally  asserts  that  we  lack 
jurisdiction  to  consider  the  propriety  of 
applying  the  statutory  (39  U.S.C.  601) 
letter  monopoly  to  addressed  third-class 
advertisements.  The  motion  practice  on 
this  issue  has  largely  concerned  our 
Order  No.  133  (August  6, 1976,  in  Docket 
No,  R.M76-4);  it  has  been  questioned 
whether  the  "ancillary  jurisdiction" 
principle  announced  in  Order  133 
applies  to  this  case  at  all,  as  well  as 
whether  the  case  meets  its  standards. 

We  think  a  practical  resolution  of  the 
present  problem  does  not  require  us  to 
delve  into  those  matters.  TCMA  has 
made  it  clear  that  its  first  object  is  a 
relatively  informal  '  phase  designed  lo 
illuminate  the  present  state  of  economit 
theory  concerning  the  justification  for 
the  monopoly.  TCMA,  indeed,  believes 
that  the  mainstream  of  theory  today  is 
materially  different  from  what  it  was 
approximately  15  years  ago,  when  the 
Board  of  Governors  issued  its 
statutonly-mandated  report  on  the 
Private  Express  Statutes. 

Centrality  of  the  theory  question.  In 
its  February  pleading,  TCMA  leaves  no 
doLibt  that  obtaining  a  clear  pictu.-e  of 
the  relevant  economic  theory  is  of  the 
first  importance:  its  further  proposal  for 
an  evidentiary  "Phase  11"  depends  on 
the  outcome  of  that  inquiry: 

'   *   *  the  conduct  of  Phase  II  of  this 
p'-oreeding  before  the  completion  of  Ph.i.sp  1 
IS  pointless  because  it  proceeds  on  a  verv 
different  conceptual  model  of  the  role  of 
competition  in  the  modern  postal  system  thtin 
now  exists. 


'  This  pleading  responded  to  Order  No,  812 
(December  21,  19881,  which  directed  TCM.^  (and 
any  other  interested  participant)  to  slate  what 
witnesses  might  be  called  and  the  Reneral  subject 
matters  of  their  testimony,  together  with  an 
explanation  of  "how  the  evidence  It  intends  to 
present  will  support  'he  final  determination  il 
requests  from  this  Commission     Order  No.  812.  al  2. 

'  Specifically,  TCM.^  suggests  use  of  notice  and 
comment  procedures.  TCM.A  Response  to  Order  812. 
at  1.  6-7.  9-10. 


Response  to  Order  812,  at  10. 

We  are  inclined  to  agree  with  this 
much,  at  least,  of  TCMAs  position.  It  is 
true  that  the  period  since  postal 
Reorganization  has  seen  major  additions 
to  the  theory  used  in  economic  analysis 
of  the  multiproduct  firm.  New  cost  and 
pricing  concepts  have  been  developed 
that  can  provide  theoretical  insights  into 
both  justifications  for,  and  challenges  to. 
a  statutory  monopoly.  Much  of  this 
theoretical  work  appears  to  have 
focused  on  the  problem  of  a  regulated 
monopoly  facing  competition  in  some 
markets. 

Appropriate  procedural  arrangements. 
Our  agreement  that  it  would  be  useful  to 
assemble  a  variety  of  views  on  the 
theoretical  questions  raised  by  TCMA 
does  not,  on  the  other  hand,  entail 
treating  the  matter  simply  as  a  section 
3662  complaint.  First,  the  invocation  of  a 
statutory  procedure  implying  at  least  the 
opportunity  for  formal  hearings  is 
unnecessary  where  the  end  result  is  a 
comprehensive  view  of  the  state  of 
economic  theory,  as  of  1989,  on  a 
question  that  arguably  has  not  been 
examined  in  depth  since  the  early  '70s. 
These  question  do  not  lend  themselves 
to  the  making  of  findings  by  the 
Commission  *  that  one  school  of  thought 
is  "right"  and  another  "wring."  Whether 
a  clear  direction  emerges  from  the 
theoretical  contributions,  whether  it  is 
squarely  or  only  marginally  relevant  to 
the  postal  situation,  and  how  far  policy 
choices  are  to  be  guided  by  economic 
theory  should  other  considerations  point 
in  a  different  direction,  are  not,  or  not 
solely.  Commission  questions.  It  is 
nonetheless  true  that  all  those  with  an 
interest  or  a  policymaking  role  as 
regards  the  monopoly  should  have  a 
clearer  picture  than  we  believe  now 
exists  of  the  theory  relevant  to  it. 

Accordingly,  we  have  determined  to 
dismiss  the  complaint,  not  because  it  is 
beyond  our  jurisdiction  as  interpreted  in 
Order  133  (a  point  on  which  we  express 
no  view)  but  because  it  is  a 
fundamentally  unproductive  way  in 
which  to  attack  the  question. 

We  will,  therefore,  schedule  a  period 
for  the  submission  of  written  commrnt.s 
on: 

1,  The  fundamental  question  of  the 
present  state  of  economic  theory 
regarding  the  possible  justifications  for 
monopoly  *,  with  particular  reference  to 


*  Whose  expertise  in  pure  theory  is,  in  any  case. 

rehitivelv  limited  compared  with  that  of  some 
pnlennal  authors  of  comments  unrt  other  material 
likely  to  be  submitted  lo  it. 

'  Here  we  cnntempUile  comments  pro  and  con  on 
the  lustificalion  of  monopoly  both  for  efficiency 
rPiisons  an"!  for  equity  reascwis. 


developments  that  have  occurred  in  the 
last  15  to  20  years:  as  well  as 

2.  The  applicability  of  the  theory,  in 
light  of  such  newer  developments,  to  the 
letter  monopoly  in  general,  and,  in 
particular,  to  its  application  to  third- 
class  addressed  advertisements. 

These  comments  may  be  in  whatever 
written  format  the  submitter  considers 
most  useful,  and.  specifically,  may 
include  scholarly  papers  (either  new  or 
previously  published)  as  well  as 
comments  of  the  type  more  commonly 
found  in  rulemaking  proceedings.  Full 
references  to  relevant  theoretical 
literature  are  encouraged.  Following  the 
submission  of  comments,  and  a  period 
for  interested  parties  to  read  and 
analyze  them,  a  nonadversarial. 
non evidentiary  ("legislative-t>T3e") 
hearing  will  be  scheduled,  at  which 
authors  of  material  submitted  are 
encouraged  to  appear  and,  after 
presenting  a  brief  summary  of  their 
views,  respond  to  questions  from  the 
Commission,  The  final  written  product, 
we  anticipate,  will  contain  all  the 
comments  filed  and  the  transcript  of  the 
hearing  proceedings.  The  Commission 
will  distribute  it  lo  those  interested  in 
the  question,  including  the  Postal 
Service  and  its  Board  of  Govr mors. 

It  is  Ordered: 

(A|  Docket  No,  C89-1  is  tcririir.atcd 

(B)  Docket  No,  R.M89-4  is  established 
for  the  purpose  of  assembling  the  papers 
and  comments,  conducting  the  hearing, 
and  making  publicly  available  the 
materials  so  assembled,  all  as  described 
in  the  body  of  this  Order. 

(C)  The  Secretary  shall  promptly 
publish  this  Order  in  the  Federal 
Register. 

(D)  Papers  and  written  comments  in 
Docket  No.  RM89--4  will  be  received  at 
any  time  through  September  1, 1989. 

(E)  The  hearing  will  be  held  beginning 
October  17, 1989, 

By  'he  Commission. 
Charles  L  Clapp, 
Secretary. 

[FR  Doc,  89-11160  Filed  5-9-89;  8:45  am] 
BILLING  CODE  7715-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 


134-26784,  DTC-88-191 

Self-Regulatory  Organizations 
Depository  Trust  Co.:  Order 
Temporarily  Approving  Proposed  Rule 
Ctiange 

May  4.  1989. 

On  November  23, 1988.  the  Depository 
Trust  Company  ("DTC)  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 


88-19)  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  to  implement  the  Automated 
Tender  Offer  Program  ("ATOF").  Notice 
of  the  proposal  was  published  in  the 
Federal  Re^ster  on  December  13, 1988.* 
No  comments  were  received.  On 
February  13, 1989,  the  Commission 
granted  temporary  approval  of  the 
proposal  for  a  period  of  90  days.' 
Subsequently,  on  April  13, 1989.  DTC 
filed  an  amendment  to  the  proposal  that 
included  ATOP  operating  procedures 
and  an  ATOP  agent  agreement.* 

DTC  plans  to  begin  operation  of 
ATOP  on  a  pilot  basis  on  or  around  May 
1, 1989  with  a  limited  number  of  tender 
offers.  The  current  pilot  period, 
however,  expires  May  14. 1989.  In  order 
to  provide  DTC  With  an  opportunity  to 
run  the  pilot  for  a  sufficient  length  of 
time  to  gain  operational  experience  and 
to  make  any  necessary  adjustments  to 
its  operational  procedures,  the 
Commission  is  extending  the  pilot  for  an 
additional  90  days.  Depending  on  the 
operational  experience  of  ATOP  during 
the  pilot  and  how  fast  DTC  decides  to 
expand  the  number  of  tender  offers 
eligible  for  ATOP,  DTC,  prior  to  the 
expiration  of  the  pilot  period,  will  either 
request  an  extension  of  the  pilot  or 
permanent  approval  of  ATOP  pursuant 
to  Rule  19b-4. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)  of  the  Act  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
88-19)  be  and  hereby  is,  approved  on  a 
pilot  basis  until  August  12, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  lo  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  89-11222  Filed  5-9-89:&45an>I 

BIUJNG  COOC  WIO-OI-M 


[Ret.  Mc    3i-?f-"'hl   F4e  Kr,   •■  ij   NSCC-«^ 
0?' 

Self-Regutatory  OrC'"''^''"''-''0"'5; 
National  Securities  Clearing 
Corporation,  Order  Approving 
Proposed  Rule  Change 

On  February  8, 1989.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Commission  a 
proposed  rule  change  under  section 
19(b)  of  the  Securities  Exchange  Act  of 


'  15  US.C  78(b)(t) 

»  SectiTilie*  Exchange  Act  Release  No.  26344 
(December  7. 1988).  53  FR  50145. 

*  Securilies  Exchange  Act  Release  N'o.  26538 
(February  13. 1986),  54  FR  7316. 

♦  Securities  Exchange  Act  Release  No.  28757 
(April  21, 1989),  54  FR  18619. 
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1934  I   Ac!  1  ,^3  discussed  in  detail 
below  the  proposdl  provides  for 
d.-releriiled  comparison  of  securities 
transactions-  Notice  of  the  proposed  rule 
(.hdnge  was  published  in  'he  Federal 
Re^ster  on  March  8,  1989.  to  solicit 
commen's  from  interested  persons.'  No 
comments  were  received.*  This  order 
approves  thr  proposal 

1.  Description  of  the  Proposal 

The  proposed  rule  change  consists  of 
fundamental  modifications  to  Section  II 
(captioned  "Trade  Comparison 
SfTvice")  of  NSCCs  Procedures.'  In 
general,  'he  proposal  would  shor'en  the 
comparison  cycle  for  all  reg'jlar-way,* 
non-systematized  trades.*  It  would 
implement  an  initial  match  routine  on 
the  night  of  tr-jde  da'e  and  move  up  the 
trade  re.solution  process  by  one  da\  * 
The  .N'SCC  states  in  Us  filing  that  the 
proposal  would  apply  to  transactions  in 
e'juity  securities  [i.e..  stocks,  rights,  and 
warran's)  '  executed  over-the-counter 


'  See  Secur  ■  !•«  Kxchange  .^ct  Release  No.  28S85 
(March  1    laesi   W  tT?  9958. 

'  As  disrusied  Sciow  however,  one  comment 
leiler  wh«  rfceneu  bv  NSCC  in  response  to  a  pre- 
filing  no'K;e  'o  Is  broker-dealer  participants. 

•  Trade  comparison,  or  the  matching  of  the  buy 
and  tell  sides  of  a  securities  transaction,  is  the 
process  after  a  trade  has  tieen  executed  by  which 
broker  dealers  confirm  with  each  other  the  trades 
lerms  {e.g..  security,  number  of  units,  and  price)  and 
the  existence  of  a  contract  This  process  results  in  a 
compared  trade  Comparison  is  the  first  of  the  three 
l>asic  steps  in  proreism):  a  securities  transaction 
(the  other  two  being  clearance  and  settlement).  See 
Division  of  Market  Regulation.  The  October  1987 
Market  Brt^ak.  Ch.  10  at  2-4  (hereinafter  Division 
Report).  NSCC  (Procedures.  Sect.  II.A. 

'  A   regular-way"  transaction  means  settlement 
on  T  ->  5,  the  ordinary  lime-frame  for  settlement  of 
trdnsactions  in  stocks,  rights,  and  warrants,  and 
certain  other  securities.  See  D.  Scott,  Wall  Street 
Words  291  (1988), 

'  A  "systematized"  or  "locked-in"  trade  refers  to 
a  trade  in  an  automated  system.  Under  the  locked- 
in  comparison  method,  the  entity  [e.g..  the 
exchange)  that  operates  the  system  tiecomes  the 
contra-side  to  each  half  of  the  trade.  A   non- 
syslematized  '  trade  refers  to  the  traditional  two- 
sided  companson  method  where  trade  input  data 
come  from  the  buying  and  selling  brokers  to  the 
clearing  agency  See  Division  Report,  supra  note  3. 
at  10-3. 

*  The  NSCC  notes  that  acceleration  of  its 
comparison  cycle  is  being  developed  in  conjunction 
with  the  Automated  Confirmation  Transaction 
Sy&lem  ("ACT),  currently  under  development  by 
tnc  National  Association  of  Securities  Dealers.  See 
NSCC  Important  Notice  A3097.  dated  November  18, 
ima  which  appears  as  Exhibit  Cin  the  instant  file. 

'  The  Commission  notes  that  the  NSCCs  use  of 
the  term  "equity  securities"  to  mean  slocks,  rights, 
and  warrants  is  for  the  purposes  of  this  rule 
proposal  and  does  not  constitute  a  definition  of  the 
term  See  Section  3|a)(Il)  of  the  Act  See  a'loM. 
Thomsett.  Imentmenl  fi  Srt  unties  Dictionary  99 
11986). 


("OTC")  and  on  national  securities 
exchanges  other  than  the  New  York 
Stock  Exchange  CNYSF").*  The  NSCC 
notes  that  it  also  has  other  procedures 
under  development  that  would  shorten 
the  comparison  time  frames  for 
transactions  executed  on  the  NYSE,' 

Specifically,  the  proposal  provides 
that  NSCC  clearing  members  must 
submit  all  non-systematized 
transactions  to  NSCC  no  later  than  200 
a,m.  on  the  day  after  the  trade  date  [i.e., 
on  "T-H").  which  is  a  proposed 
acceleration  of  n  hours  (from  1:00  pm. 
on  T-(-l).  Clearing  members  could  delete 
trades  only  until  2:00  am  .  a  proposed 
acceleration  of  13  hours  (from  3:0(3  p.m. 
on  T-f-1).  The  NSCC  would  be  required 
to  produce  regularway  contract  lists  by 
7:00  a.m.  on  T -1-1,  a  proposed 
acceleration  of  25  hours. ' " 

Moreover,  under  the  proposal, 
clearing  members,  upon  receiving  their 
contract  lists  on  T+I,  would  have  until 
2:00  p.m.  on  T-)-I  to  submit  adjustments, 
a  proposed  acceleration  of  24  hours 
(from  2:00  pm  on  T  *  2)  NSCC  would 
be  required  to  issue  the  corresponding 
output  by  7:00  a.m,  on  T+2.  Thereafter. 
clearing  members  could  submit 
adjusting  information  to  NSCC, 
generating  corresponding  output,  until 
the  final  comparison  output  on  T-t-3. 

11,  Rationale 

The  NSCC  states  in  its  filing  that  the 
proposal,  by  shortening  the  comparison 
cycle,  would:  (1)  Increase  the  efficiency 
of  the  post  trade  comparison  process, 
and  (2)  shorten  the  length  of  time  that 
investors  and  NSCC  clearing  members 
are  exposed  to  the  risk  of  market 


*  Staled  positivety,  the  proposal  would  apply  to 
equity  transactions  executed  in  the  OTC  market  and 
on  the  following  securities  exchanges:  the  American 
Stock  Exchange,  the  Boston  Stock  Exchange,  the 
Cincinnati  Stock  Exchange,  the  Midwest  Slock 
Exchange,  the  Pacific  Stock  Exchange,  and  the 
Philadelphia  Stock  Exchange  (i.e..  all  United  Stales 
securities  exchanges  except  the  Chicago  Board 
Options  Exchange,  the  Spokane  Stock  Exchange. 
and,  as  staled  in  the  proposal,  the  New  York  Stock 
Exchange). 

•  In  this  connection,  the  NSCC  and  the  NYSE 
currently  are  engaged  in  a  cooperative  effort  to 
reduce  the  companson  cycle  for  equity  transactions 
executed  on  the  NYSE  from  T -t-  5  to  T  + 1.  That 
effort  is  independent  of  the  instant  proposal.  See. 
e.g..  Order  Approving  Proposed  Rule  Change, 
Securities  Exchange  Act  Release  ,No.  26627  (March 
14, 1989).  M  FT?  11470  [File  No.  SR-NYSE-88-36|; 
Notice  of  Proposed  Rule  Change.  Securities 
Exchange  Act  Release  No.  26742  (April  18, 1989).  54 
FR  18083  IFile  No.  SR-NSCC-8&-04). 

'"  NSCCs  "clearing  member  reports"  (also 
known  as  "contract  sheets"  and  "contract  lists ') 
)ist:  (1)  Compared  trades.  (2)  uncompared  trades, 
and  (3)  advisory  trades.  Uncompared  trades  are 
trades  by  a  clearing  member  that  have  not  been 
matched.  Advisory  trades  are  trades  submitted  by 
the  contra-side,  against  the  memt>er,  that  have  not 
been  matched.  See  NSCC  Procedures  Sect.  U.B.; 
Division  Report,  supra  note  3.  at  3 


fluctuations  on  uncompared  trades.  The 
NSCC  states  that,  consequently,  as 
required  in  section  17A(b|(3)(F)  of  the 
.Act,  the  proposal  would  protect 
investors  and  the  public  interest. 

Further,  the  NSCC  states  that,  as 
required  in  section  17A(b)(3)(F),  the 
proposal,  by  shortening  the  comparison 
cycle,  would  help  promote  just  and 
equitable  principles  of  trade  and  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing!, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities. 

III.  Discussion 

The  Commission  believes  that  this 
proposal  IS  consistent  with  the  Act.  The 
proposal,  by  shortening  the  comparison 
cycle  for  OTC  and  non-NYSE  exchange 
trades,  would  reduce  the  risk  exposure 
to  investors  and  to  NSCC  clearing 
members  as  well  as  contribute  to  the 
prompt  and  efficient  clearance  and 
settlement  of  securities  transactions. 

The  NSCCs  proposal  marks  the  first 
major  overhaul  to  its  comparison  system 
since  the  1970s.  Moreover,  this  proposal 
constitutes  only  one  phase  of  the 
contemplated  redesign  of  the  NSCCs 
comparison  operations,  with  related 
efforts  that  involve  the  NYSE.' ' 

The  Commission  notes,  as  a  general 
matter,  that  the  goal  of  prompt  and 
efficient  clearance  and  settlement  of 
securities  transactions  (including  the 
comparison  of  securities  transactions) 
and  the  use  of  automated  systems  in 
pursuit  of  this  goal  are  expressly 
contemplated  in  section  17A(a)(l)  of  the 
Act.  Congress  stated  in  that  provision 
that  inefficient  procedures  for  the 
clearance  and  settlement  of  securities 
transactions  impose  unnecessary  risks 
and  costs  on  investors  and  that  prompt 
and  accurate  clearance  and  settlement 
are  necessary  for  investor  protection. 

Congress  further  stated  in  sections 
6lb)(5).  15A(b)(6].  and  17A(b)(3)(F)  that 
the  rules  of  exchanges,  securities 
associations,  and  clearing  agencies, 
respectively,  should  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Moreover,  in  section 
17A(a](2)  of  the  Act,  Congress  directed 
the  Commission  to  use  its  authority  to 
facilita'e  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  risks  posed  by  uncompared 
trades  came  under  intense  scrutiny 
following  the  Market  Break  of  October 


1987. '2  During  the  Market  Break, 
uncompared  trades  on  all  securities 
markets  (including  the  exchanges  and 
the  OTC  market)  increased  substantially 
and,  for  several  reasons,  became  a 
major  stress  point  in  the  clearance  and 
settlement  process.  First,  uncompared 
trades  required  special  labor-intensive 
treatment  ("exception  processing") 
under  working  conditions  already 
rendered  chaotic  by  record  trading 
volume,'^  Second,  the  rate  of 
uncompared  trades  did  not  remain  at  its 
usual  percentage  of  trading  volume,  but 
as  trading  volume  increased  to  2'-^  times 
normal  levels  during  the  week  of 
October  19-23,  uncompared  trades 
doubled  as  a  percentage  of  total 
trades,'*  And,  third,  the  record  market 
volatility  (primarily  downward) 
threatened  to  impose  financial  penalties 
on  those  firms  that  could  not  resolve 
trade  comparison  errors  quickly,  or  at 
any  rate  before  settlement  with  their 
customers  on  T-(-5,'* 


' '  S(?e.  aupro.  note  9. 


"  See.  e.g..  Division  Report,  supra  note  3.  Ch  10 
at  5-13;  Report  of  the  Presidential  Task  Force  on 
Market  Mechanisms  51-52,  Study  V)  at  48-49 
(January  8. 1988)  (hereinafter  the  Brady  Report): 
Ir.ienw  Report  of  the  Working  Croup  on  Financial 
Markets.  Appendix  D  at  6  (May  1988)  (hereinafter 
Working  Group  Report] 

"  See  Division  Report.  Ch,  10  at  5  Dunng  the 
Market  Break,  the  exchanges.  NASD,  and  NSCC 
look  unusual  steps  lo  resolve  uncompared  trades 
During  the  week  of  October  19. 1987  the  N>'SE 
required  its  member  organizations  and  specialists  to 
meet  in  the  morning  before  trading  opened,  in  the 
evening  after  trading  closed,  and  on  weekends  lo 
resolve  uncompared  trades  The  NASD  operated  its 
Trade  Acceptance  and  Resolution  System,  or  TARS, 
from  1000  am  lo  0:00  p  m,  on  Saturday,  October  23 
lo  resolve  uncompared  trades.  The  NSCC  extended 
its  e:CXI  pm  deadline  to  as  late  as  1:00  a.m.  for  its 
clearing  members  to  report  the  resolution  of 
unmatched  trades,  and  the  NSCC  was  open  on 
Saturday,  October  23  lo  receive  reports  of  compared 
trades  for  processing  on  the  following  Monday. 
Additionally,  from  October  23  lo  30,  all  of  the 
exchanges  and  NASDAQ  closed  trading  two  hours 
early  lo  allow  firms  to  catch  up  on  their  back  office 
work.  See  id  at  10-9, 

"  For  OTC  executions  during  the  week  of 
October  19  1987.  T-t-2  uncompared  trades 
processed  by  two-sided  companson  increased  from 
an  average  rHte  of  5.6"!  lo  10.6%,  See  Division 
Report.  Ch,  10  at  8, 

Kor  OTC  executions  on  October  19  and  20,  T  +  2 
uncompared  trades  for  two-sided  input  increased 
from  an  average  of  5,6%  lo  22,3*  and  11,5%, 
respectively.  In  arithmetic  terms,  however, 
uncompared  trades  on  T  ■•  2  increased  from  a  daily 
average  of  6.200  lo  27.885  and  27.035  for  executions 
on  October  19  and  October  20.  respectively  See  id.. 
T.ible  10-2  at  Ch  10.  p  dO.  See  also  Brady  Report. 
Study  IV  at  48, 

'  '■  See  Division  Report.  Ch.  10  at  .5-6,  In  terms  of 
price  volatility,  on  Monday,  October  19,  1987.  the 
Uow  lones  Industrial  Average  ("DjlA  ')  closing 
value  had  declined  a  record  508,32  points  (22  6%, 
also  a  record!  from  its  previous  close,  i  e..  from 
2246,74  to  17:)8-41  After  two  more  daily  reversals  of 
over  100  pomis,  the  Ujl.A  closed  out  the  week  on 
Friday,  October  23,  1987,  al  1950,76,  a  net  5-day 
decline  (from  Friday,  October  16)  of  295  9B  points 
(13.2%).  See  id..  Appendix  D  al  Tallies  2  and  3. 


Based  on  the  experience  of  October 
1987.  with  its  unprecedented  trading 
volume  and  price  volatility,  the 
Commission  concluded  that,  among 
other  things,  efficient  markets  will 
require  same-day.  floor-denvpd  trade 
comparison.'*  Thus,  the  NSCCs 
proposal  (which  will  shrink  the 
comparison  cycle  from  T  -►  2  to  T  -^  1 ). 
while  it  does  not  meet  the  Commissions 
final  objective  of  same-day  comparison, 
is  consistent  with  the  Commission's 
desire  to  shorten  the  companson  cycle. 
The  NSCCs  proposal  likewise  is 
consistent  with  the  Working  Group 
Report,  which  concluded  that  the 
development  of  on-line  trade  matching 
systems  would  enhance  the  capacity  of 
market  participants  to  monitor  their 
intra-day  exposure.''  The  proposal  also 
is  consistent  with  the  intermarket 
clearing  and  credit  mechanisms 
espoused  by  the  Brady  Report  to  reduce 
market  exposure  to  clearing 
corporations.'* 

The  Commission  favors  the  efforts  of 
this  proposal  to  reduce  the  length  of  the 
comparison  cycle.  The  Commission  also 
expects  that  the  NASD  and  NSCC  will 
consider  its  proposed  comparison 
system  not  to  be  a  final  goal  but  only  a 
near-term  phase  in  its  efforts  toward  the 
development  and  implementation  of  a 
same-day  comparison  system"  In  this 
regard,  the  Commission  notes  that 
clearing  members  rely  on  NSCCs  two 
sided  companson  system  to  process  the 


majority  of  their  OTC  trades  in 
corporate  equity  securities.'" 

While  the  Commission  has  received 
no  comments  in  response  v-  "<;  notice  of 
this  proposal  in  the  Federal  kt  uisler,  the 
NSCC  reported  in  its  filing  that  it  had 
received  one  comment  letter  in  response 
to  its  November  16, 1988  Important 
Notice.  The  commentator.  Pershing 
Division  of  Donaldson.  Lufkin  &  )enrette 
Securities  Corporation  ("Pershing"),  an 
NSCC  clearing  member,  stated  that 
under  present  comparison  rules  it  is  able 
to  review  trades  from  introducing 
brokers  prior  to  their  input  to  NSCC  and 
to  delete  such  infrequent  trades  as  fail 
to  meet  its  standards,  but  that,  under  the 
accelerated  comparison  cycle,  it  will 
lack  the  time  to  make  an  informed 
review,*'  and  that,  accordingly,  it  will 
have  to  delete  a  large  number  of  trades 
based  on  general  standards  rather  than 
an  informed  review.** 

Consequently,  the  commentator 
requested  an  accommodation  from  the 
NSCC  whereby,  when  the  comparison 
process  is  accelerated,  any  party  whose 
name  is  given  up  for  clearance  by 
another  party  would  continue  to  have 
the  unilateral  opportunity  to  delete  any 
transaction  until  3KX)  p.m.  on  T+1.**  In 
response,  the  NSCC  noted,  among  other 
things,  clearing  members  are  obligated 
for  trades  of  the  firms  to  whom  they 
provide  clearance  services  and 


"  See  Securities  and  Exchange  Commission  • 

Recommendations  rpgarding  the  October  1987 
Market  Break  conlamed  in  Testimony  delivered  by 
Davids  Ruder  Chairman,  SEC.  before  the  Senate 
Committee  on  Banlking,  Housing  and  Urtwui  Affairs, 
2:^-24  (Fet)niar>  3  l-Mb).  See  also  Division  Report. 
Ch.  10  al  12;  Working  Croup  Report.  Appendix  D  at 
6 

' "  The  Working  Group  Report  called  for  same- 
day  floor-denved  comparison  of  securities 
transactions.  See  Working  Croup  Report,  Appendix 
Date. 

' "  See  Brady  Report  a  I  64-65. 

"  The  Commission  s  staff  has  met  with  the 
NSCCs  staff  and  the  staffs  of  securities  markets 
and  has  discussed  the  technical  and  other  problems 
associated  with  a  change  to  a  same-day  companson 
system.  The  Commission  is  cognizant  of  the  vanous 
concern*,  including:  |1)  The  need  for  further  systems 
development;  (2)  the  competing  demands  for  space. 
as  on  a  trading  floor  (3)  the  possible  need  for 
expanded  clerical  staHs;  (4)  the  potential 
disruptions  to  operations  during  the  phasingin 
penod:  and  (5)  the  financial  cost  of  the  undertaking. 

The  Commission  also  notes  that  several  regional 
exchanges  [e.q..  the  Options  Floor  of  the 
Philadelphia  Stock  Exchange)  a)ready  have  floor- 
derived  comparison  systems  in  operation  on  their 
trading  floors.  With  tliese  systems,  all  trades  are 
matched  on  tlie  floor  at  the  time  of  execution.  Such 
automated  systems,  by  locking-in  the  trade  data  in 
this  manner,  can  almost  totally  eliminate 
uncompared  trades.  See  Division  Report.  Ch.  10, 
note  1  at  2, 


*o  In  an  effort  to  streamline  comparison  and 
clearance  of  OTC  trade*,  the  NASD  is  developing 
the  Automated  Conftnnation  Transaction  System 
("ACT).  See.  supra,  note  6.  ACT  is  being  deaigoed 
to  lock- in  the  temu  of  OTC  trades  among  market 
makers  for  submission  to  the  NMS  high-speed  ticker 
and  lo  NSCC  for  clearance  and  settlement  ACT,  a 
trade  confirmation  and  reporting  facility  (which  wiU 
not  t>e  designed  as  a  trade  execution  facibtyl.  will 
apply  lo  conventionally-handled  OTC  trades  that 
are  negotiated  by  telephone  (as  distinct  frtm  trades 
executed  in  automated  systems).  After  a  trade  has 
been  negotiated,  the  parties  (;.e..  the  mariel  maker 
side  and  the  order  entry  side)  will  enter  trade  data 
for  automatic  matching  or  display  on  the  contra 
parly's  terminal.  When  all  elements  of  a  trade  have 
been  entered  into  the  system  and  match,  the  trade 
will  be  treated  as  locked-in  and  forwarded 
automatically  to  the  NSCC.  The  NASD  plans  to 
begin  testing  ACT  in  June  1988  The  Commission 
notes  that  before  ACT  can  be  implemented,  it  will 
have  to  be  filed  with  the  Commission  as  •  rule 
proposal  under  Section  19(b)|2)  of  the  Act. 

»'  A  clearing  members  opportunity  lo  delete  Ihe 
trades  of  its  introducing  firms  would  be  reduced  by 
Ihe  proposal  from  3«)  p.m  on  T-f  1  lo  21)0  a.m.  on 
T-f  1,  i.e..  by  13  hours. 

••  See  letter  from  Joseph  D  Donnelly.  Senior  Vice 
President.  Pershing  Division  of  Donaldson.  Lufkin  • 
lenrette  Securities  Corporation,  to  NSCC,  dated 
November  29. 1988.  A  copy  of  this  letter  is  included 
in  NSCCs  rule  proposal  as  Exhibit  D. 

"  The  term  "give-up"  in  this  context  describes  » 
broker's  acting  in  behalf  of  another  broker,  as 
where  an  introducing  broker  in  placing  an  order 
"gives  up"  the  name  of  a  cleanng  broker,  indicating 
that  it  is  acting  on  that  firms  behalf.  See  M 
Thomsett,  Investment  fr  Securities  Dictionary  120 
(1986). 
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cone!::!'-  !  'h,;'  :t  woulJ  not  be 
appropriate  for  NSCC  to  offer  such  Tirms 
a  unilaterai  T  *  1  delete  capability.** 
Ntoreover,  NSCC  has  reported  that  the 
proposed  acceleration  of  trade  data 
submission  will  not  otherwise  burden 
clearing  members  because  most  .NSCC 
c  leannsi  members  voluntarily  submit 
f nC  trade  data  for  compari.son  within 
'■^,2  p.'nposf-d  earlier  trade  data 
^  i!imis?'or  t'rnp  frame  on  T  +  1. 

The  Commission  recr'nizes  th.i'  the 
.*.SCC  3  01 C  trade  comparKson  process. 
n  order  to  operate  smoothly,  requires 
rooperation  from  many  different  parties, 
including:  .Vlarkef  makers,  clerical  staff, 
( ieanng  mi'mbers,  sen.-;ce  burea^is  th** 
s'aff  of  NASD.AQ  and  the  NSCC  The 
Commission  believes  that  shortening  the 
OTC  trade  comparison  cycle  will 
provide  im;;roved  efficiencies  in 
( 'earance  and  settlement  of  these  trades 
and  will  TpJijce  cleanng  agency, 
c  leanng  mem.ber  and  'nvestor  risks 
because  firms  will  know  their  trading 
positions  and  market  exposures  on  a 
t.mely  twsis. 

The  Commission  believes  that 
c  iraring  firms  must  maintain 
rppropnate  risk  control  mechanisr-s 
and  recognizes  that  clearing  firms  are 
rev  lewjng  the  adequacy  of  those  contrrj! 
r-.echanjsms.  For  example,  the 
C'ommission  understands  that  (II  some 
clearing  firms  have  been  developing 
new  credit  systems  with  regard  to 
introducing  firms  that  will  provide 
clearing  firms  with  better  financial 
(.on 'nils,  and  (2)  the  .NASD  is  developing 
a  ri.sk  management  module  for  use  with 
.ACT  that  would  allow  clearing  fi.-ms  to 
I'stdblish.  on  an  automated  basis,  pres«:t 
( redit  limits  for  their  introducing  fi;  ms. 

Although  the  Commission  believes  it 
IS  appropnate  for  clearing  firm.s  'o 
develop  rij^rous  risk  coniriji 
ripchdnism.s,  the  Commission  does  not 
liel  e\e  it  would  be  appropna'e  to 
reqi.ire  NSCC  to  provide  clearing  firm.s 
an  extended  opportunity  to  delete  the 
liaJes  of  introducing  firms.  The 
Commissrm  believes  that  certamty  and 
f'na'it>  of  trades  is  critical  to  the 
f  fficient  operation  of  the  OTC  markt't. 
Indeed,  the  Commassion  is  concerr.ed 
that  the  asserted  aiithori'v  of  cleanng 
f  rms  to  dishonor  trades,  if  exercise  J, 
( ijuld  substantially  reduce  market 
(  ont'.dence  in  m.ark'>t  m,.ikers  who  are 
introducing  n.^ms.  Accordingly,  the 
Conim...=  -)ion  believes  that  providing  a 
more  extended  opportunity  for  clearing 


'•  V-  >rrT  f-om  Kdren  L  SdpeMtein.  Vioe 
P-tfS.dent  and  AMoaMe  General  Counsel.  NSCC  lo 
l<i«eph  D  Donneity.  Senior  Vice  President  and 
General  Counael.  Pershing  Division  of  Donaldson. 
LufVin  k  |enn.tte  S-cunlies  Corporation,  dated 
V I  I  -  ti  In   ' *.o 


firms  to  exercise  their  asserted  authority 
to  delete  trades  until  3:00  p,m,  onT  +  l,  a 
full  day  after  their  execution,  would 
raise  doubts  about  the  finality  of  trades 
with  non-clearing  firm  market  makers 
and  the  general  reliability  of  the 
clearance  and  settlement  system.  The 
Commission  also  does  not  believe  that 
NSCC's  rule  proposal  imposes  improper 
burdens  on  clearing  firms,  particularly  in 
light  of  the  increased  efficiency  and 
reduced  risks  obtained  from  eariier 
trade  comparison. 

To  summarize,  the  proposed  rule 
change,  by  shortening  the  NSCC's 
comparison  cycle,  would  make  the 
NSCC's  comparison  procedures:  (1) 
Safer  with  regard  to  the  risks  of  market 
price  volatility,  and  (2)  more  efficient  m 
terms  of  the  time  and  expense  involved 
in  trade  processing.  Further,  the 
proposal  would  help  protect  investors 
and  other  persons  'hat  safeg'iard 
investors'  funds  and  facilitate  their 
transactions.  Moreover,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  Act  particularly  sections 
6(b)(5).  15A(b)(6).  and  17A  of  the  Act. 
and  that  it  warrants  approval. 

1\ .  Conclusion 

Fur  the  reasons  discussed  in  this 
rder.  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  IS  Therefore  Onhred.  pursuant  to 
section  19(b)  of  the  Act  that  the  above- 
mentioned  proposed  rule  change  (File 
No.  SR-NSCC-89-02)  be.  and  hereby  is. 
approved. 

Fur  the  CommiMton.  by  the  Division  of 
.Vtarket  Regulation,  pursuant  lo  delegated 

authonty. 

Dated:  May  4. 1989. 

fonathan  G  Katz, 

Secretary. 

[PR  Doc.  89-11223  Filed  5-»-e9:  8:45  am) 

BIIAJNO  COOC  HIO-OI-M 


!R8l.  No.  34-26781;  File  No,  SR-PSE-89-011 

Self-Regulatory  Organizations;  Notice 
of  FMing  of  Proposed  Bute  Char»ge  by 
ttie  Pacific  Stock  Exchange,  Inc.; 
Relating  to  Intermarket  Trading 
System  Rules  on  Pre-Opening 
Responses  and  Trade-Throughs 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act "). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  March  16. 1989.  the  Pacific 
Stock  Exchange.  Ina  ( "PSE"  or 
"Exchange  ")  filed  with  the  Securities 


and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  I!  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  PSE  Rule 

I.  sections  19  and  20  to  adjust  its 
Intermarket  Trading  System  ("ITS") 
rules  to  conform  to  recent  changes  in  the 
ITS  system  adopted  by  the  participati"?; 
ITS  members.  These  changes  relate  to 
pre-opening  responses  and  clarification.s 
on  resolving  third  participating  market 
center  trade-throughs.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  th( 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule  ' 

Change 

The  ITS  was  created  pursuant  to  the 
provisions  of  section  llA(a)(3)lB)  of  the 
Act  in  order  to  achieve  the  regulatory' 
goals  established  by  section  11,^, 
including,  among  others,  the  facilitation 
of  transactions  and  the  removal  of 
impediments  to  a  free  and  open  market 
Since  it  was  initially  created,  the 
structure  of  the  ITS  Plan  has  been  re- 
stated and  amended  because  of 
continuous  developments  and  changes 
in  the  marketplace,  as  well  as  the 
participating  exchanges'  continuing 
reevaluation  of  the  structure  of  the 
System  within  the  context  of  its  origir.jl 
goals. 

With  this  in  mind,  the  participating 
market  centers  that  utilize  the  ITS 
system  have  recently  approved  certain 
amendments  to  the  system.  Accordinply. 
the  PSE  proposes  amending  PSE  Rule  I, 


sections  19  and  20  for  the  purpose  of 
adjusting  PSE  ITS  rules  to  comply  with 
these  recent  changes.  Specifically,  the 
proposed  changes  clarify:  (1)  The 
responsibility  of  a  market  maker  to  seek 
a  report  of  execution  after  the  opening  if 
a  report  has  not  been  issued  by  the 
exchange  that  sent  the  pre-opening 
notification;  and  (2)  the  procedures  for 
resolving  third  participating  market 
center  trade-throughs.* 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act  and.  in  particular,  section 
6(b)(5)  because  it  will  help  to  "facilitate 
transactions  in  securities  [and]  .  . . 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition, 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


'  I  he  appendix  tu  ihis  mAicc  contai.is  the  specific 
rule  changes. 


'  A  third  participating  market  renter  trHde- 
throujjh  occurs  whenever  a  member  of  an  rxrhimjji' 
or  the  NASD  initiates  the  purcha.se  of  an  ITS 
security  by  sending  a  commitment  to  trade  through 
the  System  and  such  commitment  res^;lt9  in  an 
execution  at  a  price  that  is  higher  than  the  pnce  al 
which  the  secunty  is  being  offered  (or  initiates  the 
sale  of  such  a  secunty  by  sending  a  commitment  lo 
trade  through  the  System  and  such  commitment 
results  in  an  execution  at  a  pnce  v\tiich  is  tower 
than  the  pnce  al  which  the  serunt\  i;,  being  tiid  for) 
at  the  time  of  the  purchase  (or  salel  in  another  ITS 
participating  market  cenler.  See  Exhibit  B  (Trade- 
I  hrough  Rule)  to  the  Restated  ITS  Plan  at  |a)(2). 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW  , 
Washington.  DC  20549.  Copies  of  the 
submission,  al!  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
450  Fifth  Street  N'W.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  31, 1989. 

Fur  the  Comtnission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated':  May  3. 1989. 
(onathan  G.  Katz. 
Si'iri'Uiry. 

APPENDIX 

Proposed  Rule  Amendments  (Italics 
indicates  language  to  be  added:  brackets 
indicate  language  to  be  deleted). 

PSE  Rule  I: 

Section  19 

(b)(8)l  x):  Request  for  Participation 
Reports — The  ITS  Plan  anticipates  that 
an  Exchange  member  who  has  sent  one 
or  mure  obligations  to  trade  in  response 
to  a  pre-opening  notification  will 
request  a  report  through  the  System  as 
to  his  participation  if  he  does  not 
receive  a  report  as  required  promptly 
following  the  opening.  If  on  or  following 
trade  dale,  he  does  .Tquest  a  report 
through  the  System  as  to  his 
participation  before  1  00 p.m.  pacific 
time,  and  he  does  not  receive  a  response 
by  6:30  a.m.  pacific  time  on  the  next 
trading  day.  he  need  not  accept  a  later 
report.  If  he  fails  to  so  request  a  report. 
he  must  accept  a  report  until  1:00p.m. 
pacific  time  on  the  third  trading  day 
following  the  trade  date  (i.e.  on  T-k-3j. 
The  Exchange  does  not  intend  this 
paragraph  to  relieve  him  of  the 
obligation,  when  he  does  not  receive  a 
report,  to  request  a  report  as  soon  as  he 
reasonably  should  expect  to  have 
received  it.  (Prior  paragraph  (b)(8)(x) 
entitled  "Tape  Indications"  is 


'  17  cm  200.3O-3|a)|12)  (1988). 


redesignated  as  (b)(8)(xi)  without  any 
changes.) 

Section  20(b)(3) 

(F)  The  bid  or  offer  traded-through 
had  caused  a  locked  market  in  the 
Eligible  Listed  Security  which  was  the 
subject  of  such  bid  or  offer  (or| 

(G)  A  complaint  with  respect  to  the 
trade-through  was  not  received  by  the 
Exchange  through  the  System  from  the 
aggrieved  party  promptly  following  the 
trade-through  and.  in  any  event.  |i| 
within  five  (5)  minutes  from  the  time  the 
report  of  the  transaction  that  constituted 
the  trade-through  was  disseminated 
over  the  high  speed  line  of  the 
consolidated  last  sale  reporting  system; 
or  |iij 

(H)  In  the  case  of  a  third  participating 
market  center  trade-through  either 

(i)  The  member  who  initiated  the 
trade-through  (a)  had  sent  a 
commitment  to  trade  promptly  following 
the  trade-through  that  satisfies  the  bid 
or  offer  traded-through  and  (b)  preceded 
the  commitment  with  an  administrative 
message  stating  that  the  commitment 
was  in  satisfaction  of  a  third 
participating  market  center  trade- 
through,  ar  (ii)  a  complaint  with  respect 
to  the  trade-through  was  not  received  by 
the  Exchange  through  the  System  from 
the  aggrie  ved  party  promptly  following 
the  trade-through,  and,  in  any  event, 
within  ten  (10)  minutes  from  the  time  the 
aggrieved  party  sent  a  complaint 
through  the  System  to  the  market  center 
that  received  the  commitment  to  trade 
that  caused  the  trade-through,  which 
first  complaint  must  have  been  received 
within  five  (5)  minutes  from  the  time  the 
transaction  which  constituted  the  trade- 
through  was  disseminated  over  the  high 
speed  line  of  the  consolidated  last  sale 
reporting  system. 

\FR  Doc.  8»-n224  Filed  5-9-B9:  8:45  am| 
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I  Bel  No  34-?6'70,  File  Nc  SP^P'iu  tt9-9I 

Sell-Regulatory  Organuations; 
Ptiiladelphia  Stock  Exchange  Inc.; 
Order  Approving  Proposetj  Rule 
Change  Relating  to  Demarcation  of 
Foreign  Currency  Options  Trading 
Hours 

On  March  10. 1989.  the  Philadelphia 
Stock  Exchange.  Inc.  ( "Phlx  "  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission  ").  pursuant  to  Section 
19(b)(1)  under  the  Securities  Exchange 
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Act  of  1934  ("Act").'  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
establish,  for  any  extension  of  foreign 


11:00  p,m.  and  3:20  am  .  the  hours 
g«^nerally  associated  with  evening 
snecialust  tradinfi  nnviiefies.  anv 


The  Commission  also  believes  that 
specialist  market  making  may  be 
enhanced  bv  the  ability  to  trade  as  a 
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expiration  of  the  pilots  at  that  time.  For 
the  reasons  discussed  below,  the 


acting  on  the  Exchanges'  requests  for 

permanent  approval. 


propose  rule  changes  are  partially 
approved  until  June  30, 1989. 
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Act  of  1934  ("Act"),'  and  Rule  19t)-4 
thereunder.'  a  proposed  rule  change  to 
establish,  for  any  extension  of  foreign 
currency  option  trading  hours  between 
n  00  p.m.  and  4:30  a.m.  (E.S.T  ).  a 
demarcatjon  time  between  day  and 
e\enmg  speaalist  privileges. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No, 
26655  (March  21, 1989),  54  FR  12712 
(Vtarch  28, 1989).  No  comments  were 
ri^ceived  on  the  proposed  rule  change 

In  May,  1988.  the  Commission 
approved  a  proposed  rule  change  that 
established,  among  other  things,  a 
general  policy  of  according  existing 
specialist  units  an  automatic  right  to 
trading  privileges  in  secunties  for  which 
they  are  the  appointed  specialist  in  any 
extended  trading  segment  touching  and 
runtiguous  to  existing  trading  sessions.' 
At  the  present  time  on  the  Phlx.  there 
are  no  trading  segments  that  are 
t  juching  and  contiguous  to  existing 
t  nding  segments.  Such  segments  would 
arise  if  current  trading  segments  were 
extended. 

Phlx  foreign  currency  options 
f  irrently  are  traded  dunng  the  day  {i.e.. 
between  4:30  a.m.  and  2:30  p.m.)  and 
(iin.'-.g  evening  hours  {i  e.,  between  8:00 
p  m.  and  11:00  p.m.).  Foreign  currency 
options  trading  privileges  are  awarded 
tj  particular  specialist  units  in  the  day 
t.  ading  segment  and  to  a  different 
boecialist  unit  dunng  evening  hours,  in 
sTticipation  of  an  eventual  extension  of 
f  ireign  currency  options  trading  hours 
brttween  11:00  p.m.  and  4.30  a.m..  the 
Ihlx  proposed  a  rule  that  establishes  a 
demarcation  time  between  day  and 
f  ver.ing  specialist  pnvileges. 

The  proposed  rule  establishes,  for  any 
f  ^tension  of  tradmg  hours  for  any 
f  reign  currency  option  between  the 
I  Jurs  of  11:00  p.m.  and  4:30  a.m..  a 
c-.-marcalion  time  whereby  any 
f  v'ension  of  trading  hours  and 
dissociated  specialist  trading  pnvileges 
f  nor  !o  3:30  a.m.  will  be  extended  to  the 
t'ver.ins  segment  specialist  and  any 
f  xtension  of  tradmg  hours  and 
associated  specialist  trading  pruileges 
H.^ter  3:40  a.m,  will  be  extended  to  the 
c.iytime  segment  specialist 

In  establishing  the  3:20  a.m  and  3:40 
a  m  demarcation,  the  Phlx  considered 
oral  statements  from  the  affected 
specialist  units.  The  Phlx  also 
considered  the  relationship  between  the 
extended  foreign  currency  option 
triiding  hours  and  the  'rading  hours  nf 
the  Far  F-ast  and  Europe  Because 
tr.iding  occurs  in  the  Far  East  betwp^'n 


'  13  ISC  'Stbttl)  119621. 
'  17CFR  240  lsHv-4  (1<I8«1 

*  Aee  Secuniirs  F.ictwng*-  Act  Release  N«.  2SB47 
(Mrty  3.  1988).  53  FR  16e:a( 


11:00  p.m.  and  320  am,  the  hours 
g«^nerally  associated  with  evening 
specialist  trading  pnvileges.  any 
extension  of  trading  hours  and 
associated  specialist  trading  privileges 
prior  to  3:20  am  will  be  extended  to  the 
evening  segment  specialist  Because 
I'ading  occurs  in  Europe  between  3:40 
a  m.  and  4:30  am.,  the  hours  generally 
associated  wHh  day  specialist  trading 
pnvileges.  any  extension  of  trading 
h  mrs  and  associated  specialist  trading 
pnvileges  after  3:40  a.m.  will  be 
extended  to  the  daytime  segment 
specialist. 

No  foreign  currency  options  trading 
Kill  take  place  between  3.20  a  m,  and 
3  40  a.m.  This  20-minute  transition 
penod  will  allow  an  orderly  transfer  of 
books  from  the  evening  segment 
specialist  to  the  daytime  segment 
specialist.* 

The  Exchange  beiitnes  that  the 
proposed  rule  change  will  permit  the 
Phlx  to  extend  foreign  currency  options 
trading  hours  in  a  Texibie  manner  while 
assunng  that  the  specialist  unit  that  has 
the  strongest  nexus  to  those  extended 
hours  is  granted  the  extended  trading 
privileges. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secunties 
exchange,  and.  in  particular,  the 
ri-quirements  of  §  H,*  More  specifically, 
the  Commission  believes  it  is  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  for  the  Exchange  to  establish  a 
policy  that  fosters  continuity  in  the 
market  making  of  foreign  currency 
options  in  additional  trading  sessions. 
Establishment  of  a  demarcation  time  for 
according  existing  specialists  an 
automatic  nght  to  tmdmg  privileges  in 
products  they  currently  are  trading  for 
any  extended  tradmg  session  touching 
and  contiguous  to  existing  trading 
segments  will  ensure  continuity  of  the 
limit  order  book  between  trading 
segments  and  reduce  investor  confusion. 
In  this  regard,  the  Commission  notes 
that  many  of  the  same  investors  can  be 
expected  to  trade  foreign  currency 
options  in  an  extended  trading  session. 
Where  it  is  clear  which  specialist  is 
handling  the  option,  investor  confusion 
as  to  what  specialist  has  an  order  and 
whether  the  order  will  be  filled  if  the 
option  trades  at  the  designated  limit  in 
one  trading  session  but  not  the  other 
will  be  minimal. 


*  Telephone  conversatioii  between  William 

L  chimoto.  General  Counsel,  Phlx,  and  Mary  Revell. 
Altomey.  Commission.  March  21. 1969. 

•  15  U.S.C  78f  (19821. 


The  Commission  also  believes  that 
specialist  in;irke(  making  may  be 
enhanced  by  the  ability  to  trade  as  a 
dealer  in  a  particular  option  in  an 
extended  trading  session.  This  ability 
would  reduce  the  specialist's  risk  of 
establishing  positions  because  the 
specialist  would  have  access  to  the  limit 
order  book  and  could  trade  as  dealer  on 
a  continuous  basis  throughout  the  entire 
daytime  segment  or  evening  segment  of 
the  trading  day. 

/( is  Therefore  Ordered,  pursuant  to 
§  19(b)(2)  of  the  Act,*  that  the  proposed 
rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delugated 

authority.' 

Dated:  May  1,  1989. 
lunathan  G.  Katz, 
Secretory. 

[FR  Doc.  89-11225  Filed  5-9-89;  8:45  am] 
BIIXMO  CODC  WI^^V^ 


I  Release  No.  34-26782;  File  Nos.  SR-AMEX- 
8S-35;  SR-CBOE-88-26;  SR-PtTtx-88-43: 
SR-PSE-e»-291 

Self-Regulatory  Organizations; 
American  Stock  Exctiange,  Inc.,  et  al.; 
Order  Granting  Partial  Approval  To 
Proposed  Rule  Changes  Relating  To 
Extension  of  tlie  Mear-Term  Options 
Expiration  Pilot  Program 

On  December  19,  21,  and  27. 1988. 
respectively,  the  American  ("Amex"'), 
Philadelphia  ("Phlx"),  and  Pacific 
( "PSE")  Stock  Exchanges,  and  the 
Chicago  Board  Options  Exchange 
( "CBOE")  (collectively,  the 
"Exchanges"),  submitted  to  the 
Securities  and  Exchange  Commission 
( "SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  and  Rule 
19b-4  *  thereunder,  proposed  rule 
changes  requesting  extensions  of  the 
Exchanges'  pilot  programs  providing  for 
four  expiration  months  for  stock  options, 
including  two  near-term  months,  until 
April  30. 1989.*  The  Exchanges  also 
requested  permanent  approval  of  the 
pilot  programs  prior  to  their  expiration 
in  April.  By  letter  dated  Apnl  28. 1989. 
the  Exchanges  amended  their  original 
filings  to  request  an  additional 
extension  of  the  pilots  until  June  30. 
1989.  and  permanent  approval  prior  to 


"  15  r,S.C78sfbl  (19821 

'  17  CFR  200.30-31  a  1(12)  (1886). 

'  125  U.S,C78e(bKl|  (1982). 

'  17CFR240.19b-4(198e). 

'  5(?e  Securrties  Exchange  Ad  ReJease  NO  2t-)l3 
(December  30.  19881  53  FR  723  grantins  partial 
approval  of  File  Nos  SR-Amex-88-35;  SR-CBOE- 
88-26;  SB-PhlK-efr-43:  and  SR-PSE-e«-29 


expiration  of  the  pilots  at  that  time.  For 
the  reasons  discussed  below,  the 
Commission  is  extending  the  pilots  for 
an  additional  60  days  until  June  30, 
1989.'« 

In  1985  the  options  Exchanges 
implemented  stock  option  pilot 
programs  for  certain  January  cycle  stock 
options.  Under  the  terms  of  the  pilots, 
the  traditional  January  trading  cycle 
was  altered  to  ensure  that  (i)  one-month 
and  two-month  options  were  made 
available  for  trading  at  all  times  and  (li) 
four  expiration  months  were  outstanding 
at  all  times.  Since  that  time,  the  pilot 
programs  have  been  extended  and 
expanded  to  all  equity  options  on  all 
three  expiration  cycles. 

The  purpose  of  the  pilot  programs  is  to 
determine  whether  a  near-term 
expiration  cycle,  featuring  four 
expiration  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  programs  since 
their  inception  and  receiving  highly 
favorable  comments  from  both  on-floor 
and  off-floor  market  participants,  the 
Exchanges  have  found  the  pilots  have 
improved  investors'  interest  in  trading 
such  options. 

At  the  request  of  Commission  staff, 
the  Exchanges  were  to  compile  certain 
data  in  connection  with  their  monitoring 
of  the  pilot  programs.  Specifically,  to 
show  investor  interest  in  near-term 
expiring  options,  the  Commission 
requested  reports  providing  daily  open 
interest  and  volume,  aggregated  by 
monthly  expiration,  for  each  class  of 
equity  options  for  a  one  week  period  in 
January,  February,  and  March.  The 
Exchanges  requested  that  the  Options 
Clearing  Corporation  ( "OCC").  which 
issues,  clears  and  settles  all 
standardized  options,  generate  these 
reports  and  provide  them  to  the 
Commission  and  the  Exchanges. 
Because  of  a  programming  problem  at 
OCC.  delivery  of  the  reports  v\as 
delayed.  The  Exchanges  and 
Commission  staff,  therefore,  have  not 
had  sufficient  time  to  analyze  the  data. 
Therefore,  the  Commission  believes  an 
extension  of  the  pilots  is  appropriate 
The  Commission  expects  that  each 
Exchange  will  review  the  data  that  OCC 
has  provided  and  supply  to  the 
Commission  within  the  next  30  days  a 
letter  interpreting  that  data.  In  addition. 
Commission  staff  will  use  the  additional 
time  provided  by  the  extension  to  do  an 
independent  analysis  of  the  data  before 


*  In  a  separale  filing,  the  New  York  Stock 
Exchange  ("NYSE'  |  requested  and  received 
Commission  approval  of  an  extension  of  the  NYSE 
near-term  options  expiration  pilot  program  until 
June  30,  1989  Secunties  Exchange  Act  Release  No. 
Cb3fi9  (Dpcpmber  16.  1988).  53  FR  51941, 


acting  on  the  Exchanges'  requests  for 
permtinent  approval. 

The  Exchanges  believe  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchanges  because  they  continue  a 
pilot  program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expiration  cycles. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  securities  exchanges,  and 
in  prtrticular  the  requirements  of  section 
6  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  proposed  rule  changes  will 
benefit  public  customers  by  continuing 
pilot  programs  designed  to  meet 
invR.stors'  preferences  for  stock  options 
with  near-term  expiration  cycles,  in 
addition,  the  Commission  previously 
solicited  comment  on  these  near-term 
expiration  pilot  programs  and  has  not 
received  any  negative  comments  on 
their  operation.  Moreover,  the  current 
pilot  programs  have  operated  effectively 
and  generally  have  been  well  received. 
Finally,  the  Commission's  approval  is 
limited  until  June  30.  1989.  or  until  the 
Commission  acts  on  the  Exchanges" 
request  for  permanent  approval  of  the 
pilot  programs. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
v\  ith  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
4.50  Fifth  Street  .\W.,  'Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  31, 1989. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 


propose  rule  changes  are  partially 
approved  until  June  30, 1989. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.* 

lonatlian  G.  Katz. 

Secretary. 

Dated:  May  3, 1989. 
(FR  Doc  89-11220  Filed  5-*-B9:  8:45  am) 
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TRHeaseNo    M-?€77,1  Re  No  "^R-KiYqfr- 
89-03 

Selt-Regulatory  Organizatic  s  '<e»« 
York  StocK  Exchange  inc    O'ler 
Approving  Proposed  Rule  Change 

On  March  b,  li«jy,  the  New  i  ock  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Commission  a  proposed 
rule  change  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
The  proposal  provides  for  a  new 
electronic  trade  resolution  system, 
known  as  the  "Correction  System."  lo 
resolve  NYSE's  uncompared  trades.' 
Notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
March  15. 1989,  to  solicit  comments  from 
interested  persons.*  No  comments  were 
received.  This  order  approves  the 
proposal 

I.  Descnpiiiui  nl  ■()*'  !''i.;x)sal 

A.  Background 

A  new  NYSE  rule  previously 
approved  by  the  Commission.' 
mandates  the  use  of  an  automated 
system  called  the  Overnight  Comparison 
System  ("OCS ").  which  is  being 
developed  jointly  by  the  NYSE  and  the 
National  Securities  Clearing 
Corporation  ( "NSCC").'»  OCS  mainly 


»  15  U.S.C.  78slb)  11982). 


•  17  CFR  20O.3O-3(8)fl2)  |1986). 

'  Trade  companson.  or  the  tiulching  of  the  buy 
and  sell  sides  of  a  secunties  transaction,  is  the 
pnxess  after  a  trade  has  been  executed  by  which 
broker-dealers  confimri  wiih  each  other  the  trade's 
terms  {e.g..  security,  number  of  units,  and  pnce)  and 
the  existence  of  a  contract.  Comparison  is  the  Ttrsl 
of  the  three  major  steps  in  processinft  a  securities 
transaction  (the  other  two  being  clearance  and 
selllemenl).  See  Division  of  Market  Regulation.  The 
October  198?  Market  Break.  Ch.  10  at  2-4 
(hereinafter  Division  Report). 

'  See  Secunties  Elxchange  Act  Release  No.  26618 
(March  9. 1989.  54  FR  10766. 

'  See  Securities  Exchange  Acl  Release  .No  26<>27 
(March  14.  1989).  54  FR  11470  (File  No.  SR-N¥SF^ 
8S-36J.  approving  NYSE  Rule  130 

*  For  an  operational  descnption  of  OCS.  »«• 
NYSE  Membership  Bulletins  (May  27. 1988  and  July 
15. 19681.  and  NYSE  Membership  Notice  (August  19. 
1988).  These  documents  are  repnnled  as  Exhibit  2  of 
File  No.  SR-N'YSE-SS-ae.  at  pages  1.  6.  and  54. 
respectively 
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will  consist  of  two  automated  sub- 
systems. (1)  NYSE's  Correction  System. 
and  (2)  N'SCC's  Comparison  Redesign 
System.  This  order  concerns  the 
approvtil  and  implementa'ion  of  the 
NYSE's  Correction  System. 

The  NYSE  has  indicated  that  it  plans 
'o  make  OCS  fullv  effective  by 
S"ptember  1991.*'The  plans  call  for  OCS 
to  be  implemented  in  stages.  Each  of  the 
two  mainr  sub-systems  will  be  the 
subiecf  of  one  or  more  independent  rule 
filings  dealing  with  their  design, 
operations,  fees,  and  implementation. 
The  Correction  System  (which  itself  will 
be  implemented  in  stages)  will  be 
implemented  first,  with  the  Comparison 
Redesign  System  to  follow  .As  discussed 
m  de'ail  below,  the  Correction  System 
Will  computerize  the  NYSE's  processing 
of  uncompared  trades,  i.e..  it  will  permit 
the  automated  pairing  of  trade  sides  that 
have  not  been  properly  matched,* 

The  second  m,a)or  sub-sys'em.  the 
NSC's  Comparison  Redesign  System. 
Will  permit  all  transactions  to  be 
compared  or  closed  out  by  the  close  of 
business  on  the  business  day  following 
the  trade  da'e  {i.e..  "T*l  "].  as  required 
by  new  NYSE  Rule  130.'  Under  previous 
NYSE  rules,  transactions  were  required 
to  be  compared  or  otherwise  closed  out 
by  T-^5.*  Thus,  the  Redesign  System. 
when  fully  implemented,  is  expected  to 
,shorten  a  transaction's  comparison 
cycle  by  four  business  days.  The 
proposal,  however,  would  not  effect  the 
settlement  of  transactions,  the  majority 
of  which  would  continue  to  settle  on 
T  '  ,5,9 


>  The  .NYSE  slated  in  its  filing  proposing  NYSE 
Rule  130  that  it  plans  to  have  OCS  fully  operational 
within  18  months  of  the  Commission's  approval  of 
Rule  130.  See  File  .No.  SR-NYSE-88-36.  Form  19b-4 
al  3;  Notice  of  Proposed  Rule  Change.  Securities 
Exchange  .^ct  Release  No.  28342  (December  6, 1988), 
53  FR  49949.  The  Commission  approved  Rule  130  on 
March  14, 1989. 

•  The  .NSCC  has  filed  with  the  Commission  under 
Section  19<b)|2)  of  the  Act  its  own  OCS  rule 
proposal  for  the  Redesign  System  dealing  with  T  +  1 
comparison  of  transactions  executed  on  the  NYSE. 
See  Securities  Exchange  Act  Release  No.  28742 
(April  18, 1989);  54  FR  18063  [File  No.  SR-NSCC-89- 
041. 

'  .NYSE  Rule  130  and  its  sub-systems  would  apply 
only  to  contracts  for  "regular  way"  (/e.,  T  +  5) 
setliemeni  in  stocks,  rights,  and  warrants,  as 
provided  in  NYSE  Rules  84|2).  131. 132.  and  133. 
They  would  not  apply  to  contracts  that:  (1)  are 
designated  for  cash  settlement,  next-day  seltlemenl. 
or  seller  s  option  settlement;  or  (2)  involve  other 
securities  such  as  bonds  or  options. 

•  See  NYSE  Rule  134  Alf).  Currently.  NYSE  trades 
typically  are  compared  on  or  after  the  morning  of 

T  +  2.  and  an  NYSE  trade  that  remains  uncompared 
after  2;00  p  m.  on  T-i-2  Is  known  as  a  "questioned 
trade."  or  a  "QT. "  See  NYSE  Rule  134.A(c);  Division 
Report.  Ch.  10  al  3. 

•  Seltlemenl.  the  Tmal  sfep  in  securities 
processing  [following  comparison  and  clearance).  Is 
the  procesH  of  exchanging  money  for  securities  [i.e., 
delivery  and  payment)  that  consummates  a 
transaction.  S(>e  Division  Report.  Ch.  10  at  2.  5. 


B.  NYSE's  Proposed  Correction  System 

The  proposed  Correction  System 
consists  of  a  new  set  of  automated 
procedures  that  would  provide  for  the 
resolution  of  NYSE's  uncompared  trades 
(known  at  the  Exchange  as    questioned 
trades."  or  "QTs")  >°  Currently,  QTs  are 
resolved  by  manual  operations  pursuant 
to  the  procedures  of  NYSE  Rule  134.A. 
The  new  procedures  contemplate  an 
electronic  trade  resolution  system  with 
user  operated  cathode-ray  tube 
terminals  and  an  on-line  data  base  that 
would  replace  the  current  paper 
handling." 

The  Correction  System's  terminal 
screens  would  display  relevant  trade 
data  on  the  uncompared  trades  and 
would  permit  direct  entry  (by  typewriter 
keyboard)  into  computer  terminals  that 
could  send  and  receive  on-line  inquiries. 
The  System  also  would  have  the 
flexibility  to  operate  within  existing 
comparison  time  frames  or  within  a 
more  compressed  comparison  cycle. 

Operationally,  the  Correction  System 
would  work  as  follows:  Terminals 
would  be  installed  in  the  operations 
areas  of  clearing  firms,  specialist  firms. 
and  in  NYSE's  QT  area.'*  During  the 
evening  of  T-t- 1,  the  NSCC  would  send  all 
uncompared  trade  data  to  the  NYSE. 
and  the  NYSE  would  make  the  data 
available  to  participants  on  the  morning 
of  T-f-2.  concurrent  with  NSCC  regular- 
way  contracts."  All  firms  would  be 


"See  "Correction  System  Procedures."  at  Exhibit 
A.  page  2.  of  the  instant  filing. 

' '  The  NYSE  states  that  the  new  procedures  are 
being  adopted  as  a  rule  and  that  eventually  the 
procedures  will  be  printed  in  the  NYSE  rulebook  as 
text  superseding  the  existing  text  of  IVTYSE  Rule 
134.A.  The  new  procedures  are  not  being  added  as 
text  to  the  NYSE  rulebook  at  this  time  because, 
initially,  as  the  new  procedures  are  phased  in.  they 
will  apply  only  to  transactions  in  securities 
beginning  with  the  letter  "A"  (and  gradually  to 
other  letters),  with  all  other  transactions  being 
governed  by  the  procedures  of  existing  Rule  134.  A. 
Thus,  until  the  phase-in  process  is  completed,  a 
dichotomy  of  rules  will  exist  on  the  procedures 
governing  uncompared  trades.  Telephone 
conversation  between  Stanley  Jacoby.  Trade 
Comparison  Specialist.  NYSE,  and  Thomas  C.  Etter. 
Attorney,  SEC  (Apnl  13. 1989). 

"  The  NYSE's  QT  Center  is  located  at  11  Wall 
Street. 

The  NYSE  recommends  in  its  filing  that  those 
firms  ordinarily  having  a  substantial  number  of 
trade  adjustments  should  install  terminals  in  their 
operational  areas.  NYSE  further  notes,  however, 
that  smaller  firms  or  other  firms  without  a 
substantial  number  of  adjustments  would  be  able  to 
process  their  adjustments  by  using  common 
terminals  and  printers  in  the  NYSE's  Post  Trade 
Processing  Center,  also  located  al  11  Wall  Street. 

"  On  T  +  2.  the  NSCC  currently  issues  clearing 
member  reports  (known  as  "contract  sheets ")  that 
list;  (1)  Compared  trades.  (2)  uncompared  trades, 
and  (3)  advisory  trades.  Uncompared  trades  are 
trades  submitted  by  a  member  that  have  not  been 
matched:  and  advisory  trades  are  trades  submitted 
by  the  contraside.  against  the  member,  that  have 
nol  beep  matched.  See  Division  Report.  Ch  10  at  3. 


required  to  stamp  "advisories"  and  add, 
through  the  System,  additional  sides  for 
advisories  that  are  participant 
securities.'*  At  the  close  of  business  on 
T-t-2.  NYSE  would  send  all  compared 
items  to  NSCC:  and  on  the  morning  of 
T4-3.  these  compared  items  would 
appear  on  the  NSCC  Supplemental 
Contract  Sheet.'* 

Clearing  firms  would  ensure  that  all 
uncompared  trades  remaining  on  their 
file  by  the  end  of  T-(-2  are  valid  QTs. 
which  would  be  submitted  to  their  QT 
clerks  on  the  morning  of  T-(-3.  These 
QTs  would  remain  in  the  "OCS  file  " 
Additionally,  on  the  morning  of  T  +  3, 
uncompared  items  would  be  displayed 
on  the  QT  terminals  for  resolution.  On 
normal  volume  days,  QT  terminals  and 
advisory  screens  would  be  available 
from  about  8:00  a.m.  to  6:00  p.m.  Ail 
submitting  clearing  firms  would  have 
access  to  the  data,  but  contra  firms 
would  only  have  the  ability  to  accept  or 


'■*  The  NSCC  has  informed  the  Commission  that. 
as  part  of  Its  loint  OCS  project  with  the  NYSE,  it 
would  no  longer  accept  non-System  .idjustments  on 
securities  after  the  securMies  have  been  integraled 
into  NYSF.'s  Cerreclion  System  as  participant 
s»'(:uri'ies. 

'*  As  stated  abovp,  'he  NSCC  is  developing  a 
Cimpanson  Redesign  S\  slem.  i.e .  a  new  trade 
companson  system,  to  assist  the  NYSE  in  its  efforts 
to  complete  trade  comp^nsan  by  T-^1.  Under  the 
new  NSCC  system,  the  NYSE  would  continue  to 
send  its  systcmized  loi.ked-in  (automatically 
compareUl  trades  to  NSCC  on  the  evening  of  ihe 
trade  date  This  process  would  remain  unchanged 

The  N'SCCs  match  routine  would  remain 
unchanged  except  for  one  modifioition.  i.e.  the 
addition  of  a  new  match  element  with  audit  trail 
data.  The  remaining  four  elements  of  'he  existing 
matrh  routine  (exact  match,  summarization, 
suggested  name,  and  partial  suggested  name  ,''ar 
orrnibus  aa;ounls)  would  remain  the  same  On 
T  -  1,  the  NSCC  would  require  ;fs  participants  to 
siitimi'  Iheir  remaining  nnn-syslemized  ("crowd 
side  )  input  to  NSCC  no  later  than  2  iDO  a,m.  New 
York  ti:nc  After  ail  participant  data  have  been 
received  'he  NSCC  would  begin  its  initial  match 
routine  for  these  trades. 

The  trade  res  .lution  process  would  begin  after 
participants  receive  'he  results  of  the  NSCC's  initial 
match.  The  NSCC  plans  to  allow  participants  to 
submit  the  following  adiustments  until  noon  on 
T-t-l;  (1)  Deletion  of  an  uncompared  trade.  {-) 
deletion  of  a  compartd  suggested  name,  (3) 
acknowie.igemeni  of  an  advisory  and  (4)  as-ofs.  Al 
approximately  noon  on  T-t-1,  Ihe  .NSCC  would 
process  all  adjustments  through  an  exact  match, 
with  the  results  to  be  available  m  a  Preliminary 
Adjustment  Listing  at  approximately  VOO  p.m  As 
Ihe  Preliminary  Adjustment  Listing  is  being 
distributed  to  Ihe  .NYSE  member  organizations. 
NSCC  will  generate  an  uncompared  file  of  QTs  for 
any  transalions  not  yet  resolved  through  the  NYSE's 
Correction  System  or  NSCC's  ad;iislment  process. 

Participants  then  would  resolve  any  open  items 
through  the  NYSK  s  Correction  System  The  NYSE 
would  submit  its  QTs  to  the  NSCC  by  5.00  p.m.  for 
subsequent  settlement  The  NSCC  would  generate  a 
Final  Adjustment  Contract  displaying  the  compared 
QTs  al  approximately  8  00  p.m  For  further 
description  of  the  NSCC  s  Companson  Redesign 
Systems,  see  NSCC's  Important  Notice  A3049 
(An-^ust  19. 1988).  reprinted  as  Exhibit  2.  page  6.3.  of 
File  No.  SR-NYSE-88-36. 


"DK"  (indicating  they  "don't  know")  the 
items.'*  QTs  that  are  resolved  through 
the  appropriate  key  strokes  on  the 
terminals  would  be  sent  automatically 
to  NSCC  for  processing. ' ' 

All  NYSE  member  organizations 
having  uncompared  trades  in  securities 
that  are  not  yet  eligible  for  OCS 
processing  would  continue  to  resolve 
these  trades  under  existing  QT  rules 
{i.e..  NYSE  Rule  134.A).'»  Nevertheless, 
the  NYSE  states  that  as  experience  is 
gained  with  the  new  System,  additional 
securities  would  be  added  until  all 
NYSE  securities  are  eligible,  and 
eventually  the  existing  QT  rules  would 
be  superseded  with  new  rules. 

C.  Implementation  SchcduJe  for  the 

Correction  System 

During  late  March  1989,  the  NYSE 
loaded  clearing  members'  accounts  into 
the  Correction  System.  Also,  the  NYSE 
has  loaded  all  NYSE  securities 
beginning  with  the  letter  "A. "  The  plans 
call  for  NYSE  member  organizations  to 
practice  with  the  system  for  a  three 
week  period,  with  the  third  week  to 
involve  live  trades.  Gradually,  from 
April  through  June  more  letters  will  be 
added  until  all  letters  (A  through  Z) 
have  been  loaded  into  the  system. 

When  fully  operational,  the 
Correction  System  would  be  able  to 
handle  50,000  to  60,000  QTs  per  day. ' « 
Two  screens  would  be  available:  (1)  A 
clearing  firm's  screen  that  would  display 
all  its  trade  data,  and  (2)  a  specialist's 
screen  that  would  display  all  data  on 
the  specialist's  securities. 

After  the  Correction  System  is  fully 
operational,  the  .NSCC  plans  to 
implement  its  Comparison  Redesign 
System,  perhaps  toward  the  end  of  June 
1989.  The  NSCC  plans  to  have  the 
Redesign  running  (in  practice  form)  in 
May  1989  and  to  have  a  shake-out  phase 
in  early  )une  1989  The  NSCC  hopes  to 
implement  the  Redesign  in  [une  with  all 
letters  (A  through  Z)  operational. 
Nevertheless,  the  NSCC  has  emphasized 
that  Redesign's  implementation  will 
depend  on  the  Correction  System's 
being  operdtional  first.  As  stated  above, 
this  order  concerns  only  the  approval 


'*  The  NYSE  slates  that  this  provision  eliminates 

Ihe  possibility  of  the  comparison  of  erroneous 
trades  or  of  having  the  trade  terms  changed  tiy  a 
contra  party  See  NYSE  Rule  l.VI.A(e),  for  the 
Exchange's  current  trpalment  of  "DKs." 

"  The  N'YSF  stdtes  that  as  a  consequence  of  this 
procedure  no  multipart  QT  forms  will  be  delivered 
111  Secunlies  Industry  .Automation  Cx>rporahon  for 
kevpunchmg. 

"•Scf.  generally,  NYSF  Rule  1,M  A  for  the 
Exchange  5  existing  rules  governing  "QTs." 

'»  The  NYSE's  QTs  on  T  .  2  averaged  8.000  per 
day  in  the  Fall  of  1987  and  on  October  19  1467. 
during  Ihe  Market  Break,  they  peaked  al  5G.e26.  See 
Division  Report.  Table  1.  Ch.  10.  p.  59. 


and  implementation  of  the  Correction 
System. 

II.  Rationale  for  the  Proposal 

The  NYSE  states  in  its  filing  that  the 

automated  Correction  System  would 
improve  the  ability  of  its  member 
organizations  to  resolve  their 
uncompared  trades  and.  more  generally. 
would  enhance  the  efficiency  of  the 
marivotplace.  The  Exchange  notes  that 
the  new  procedures  would  be:  (1)  Time- 
ffff'f  tive  in  that  the  automated  system 
would  permit  speedier  resolution  of 
uncompared  trades,  and  (2)  cost- 
effective  in  that  the  automation  would 
eliminate  labor-intensive  operations 
involved  in  the  current  procedures  of 
manually  correcting  and  distributing 
hard  copy  QT  forms. 

The  NYSE  furiher  states  that,  as 
required  in  section  6(b)(5)  of  the  Act.  the 
Correction  System  and  OCS.  of  which 
the  Correction  System  is  a  part,  would 
foster  cooperation  and  coordination 
with  persons  engaged  m  regulating, 
clearing,  settling,  processing  information 
with  respect  to.  and  facilitating 
transactions  in  securities.  The  NYSE 
also  states  that  the  proposal  accords 
with  the  requirements  of  Section 
17A(a)(l)  of  the  Act  in  that  it  would 
enhance  the  prom.pt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

III.  Discussion 

This  order  applies  only  to  the  NYSE's 
proposed  Correction  System.  The 
Correction  System,  which  would  use 
automated  procedures  to  match 
uncompared  trades,  is  a  major  part  of  a 
larger  system,  the  OCS,  which  NYSE 
and  NSCC  are  developing  jointly  to 
improve  the  processing  of  securities 
transactions. 

The  Commission  notes  that  section 
'17A(a)(l)  of  the  Act  expressly 
contemplates  the  goal  of  prompt  and 
efficient  clearance  and  settlement  of 
securities  transactions  (including  the 
comparison  of  securities  transactions) 
and  the  use  of  automated  systems  in 
pursuit  of  this  goal.  Congress  stated  in 
that  provision  that  inefficient 
procedures  for  the  clearance  and 
settlement  of  securities  transactions 
impose  unnecessary  risks  and  costs  on 
investors  and  that  prompt  and  accurate 
clearance  and  settlement  are  necessary 
for  investor  protection.  Congress  further 
stated  in  sections  6(b)(5).  15A(b)(8).  and 
17A(b)(3)(F)  of  the  Act  that  the  rules  of 
securities  exchanges,  securities 
associations,  and  clearing  agencies, 
respectively,  should  be  designed  to 
promote  the  prompt  and  accurate 


clearance  and  settlement  of  securities 
transactions. 

The  Commission  believes  that  the 
Correction  System  is  consistent  with  the 
Act.  particularly  sections  6(b)  and  17A 
of  the  Act.  The  Correction  System,  an 
automated  trade  resolution  system, 
would  replace  the  Exchange's  less 
efficient  manual  procedures.  As  a  result, 
the  System  would  reduce  significantly 
the  time  and  expense  needed  to  correct 
uncompared  trades.  Accordingly,  the 
Commission  believes  the  proposed 
Correction  System  would  contribute  to 
the  prompt  and  efficient  clearance  and 
settlement  of  securities  transactions  and 
warrants  approval. 

This  proposal,  moreover,  is  not  a 
matter  of  first  impression  for  the 
Commission.  The  NASDAQ.  Inc.,  with 
Commission  approval,  has  been  using  its 
Trade  Acceptance  and  Resolution 
System  ('TARS")  since  1986.  TARS,  like 
the  NYSE's  proposed  Correction  System, 
is  an  automated  facility  that  permits 
subscribers,  using  terminal  screens,  to 
resolve  uncompared  trades.*" 

IV.t^onclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)  of  the  Act  that  the  above- 
mentioned  proposed  rule  change  (File 
No.  SR-NYSE-89-03)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katx, 

Secretary. 
Dated:  May  1, 1989. 

[FR  Doc.  89-11219  Filed  5-^-89:  8:45  am| 
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"■  TARS  was  designed  lo  assist  its  subscribers  in 
resolving  and  reducing  their  uncompared  and 
advisory  over-the-counter  ("OTC")  trades  thai  were 
being  processed  through  participating  clearing 
corporations.  T.^RS  permits  suhscnbers  to  view  on 
Iheir  terminal  screens  all  the  information  contained 
on  Iheir  daily  OTC  contract  sheet*  received  from 
their  clearing  corporation*  and  lo  take  actions  to 
resolve  the  outstanding  item*  See  NASI)  Marliel 
Services.  Inc..  Trade  Acceptance  and  Reconaltalion 
Sen  ice  User  Guide  (May  20.  1986). 

The  Brady  Report  noted  that  OTC  Ql  s  could  be 
resolved  by  utilizing  TARS,  whereas  listed  QTs  that 
could  not  be  reconcilied  by  the  buyer  and  seller 
required  ■  return  to  the  trading  floor  for  resolulinn. 
See  Report  of  the  Presidential  Tosh  Force  of  Markel 
Mechanisms.  Study  VI  at  16  (Decembw  IflBS) 


.r\'-\   --•- 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

M.j>  ■»,  1969 

Notice  1.S  hereliy  given  that  the 
followini?  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Ail  interested 
persons  are  referred  to  the 
dpplication(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transdctionls)  summarized  below.  The 
appiica;ion(s)  and.'or  dpciaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission  s  Office  of  Public 
Reference 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphca*ion(s)  and/or  declarationfs) 
should  submit  their  views  in  writing  by 
May  30. 1989  to  the  Secretary,  Securities 
and  Exchange  Com.mission,  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevent  applicant! si  and  or  decldrant(s) 
at  the  address(ps)  specified  below.  Proof 
of  service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  .Any  request  for 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  an;,  notice  or  order 
issued  m  the  mafer  .After  said  date,  the 
application(s)  and/or  declarationfs),  as 
filed  or  as  amended,  may  be  granted 
and,^Jr  permi'ted  to  become  effective. 

The  Columbia  Gas  Svslem.  Inc,  (70- 
7369) 

The  Columbia  Gds  System.  Inc. 
I  Columbia"),  20  Monlchanin  Road. 
Wilmington.  Delaware  19807,  a 
registered  holding  comp.my.  and 
Commonweal'h  Gas  Services.  Inc. 
("COS"),  20(J  Civic  Centpr  Drive. 
Columbus,  Ohm,  43215  and  Lynchburg 
Cas  Company.  600  Main  Street, 
Lynchburg,  Virginia  24505.  both  of 
which  are  distribution  subsidiaries  of 
Columb'a  have  filed  an  application- 
declaration  pursuant  to  sections  6(a).  7. 
9(a),  10,  and  12(tl  of  the  Act  and  Rules 
41  and  44  thereunder. 

By  prior  Commission  order. 
Lynchburg,  a  distribution  company 
operating  in  the  Commonwealth  of 
Virginia,  was  aiifhonzed  to  be  acquired 
by  Columbia  (HCAR  No.  24599.  March 
15.  1988).  COS  IS  a  distribution  company 
operating  in  Virginia  with 
approximately  60.(XK)  customers  and  is 
headquartered  in  Columbus,  Ohio.  It  is 
proposed  that  these  two  companies  be 
mery.-d  vv'h  COS  as  the  surviving 


company,  succeeding  to  all  properties 
and  liabilities  of  both  companies. 
Pursuant  to  the  Agreement  and  Plan  of 
Merger,  shares  of  COS  common  stock 
($50  par  value)  will  be  issued  to 
Columbia  in  exchange  for  all  shares  of 
Lynchburg  common  stock  ($5  par  value) 
held  by  Columbia  based  on  the  ratio  of 
par  values.  Therefore,  one  share  of  COS 
common  stock  will  be  issued  for  each 
ten  shares  of  Lynchburg  common  stock 
held  by  Columbia. 

Under  the  terms  of  the  proposed 
merger,  COS,  as  the  surviving 
corporation,  shall  succeed  to.  possess 
and  enjoy  all  of  the  rights,  provisions, 
privileges,  powers  and  franchises  of 
both  Lynchburg  and  COS  COS  shall 
also  became  subject  to  all  of  the 
restrictions,  disabilities,  liabilities  and 
duties  of  both  constituent  corporations. 
Therefore,  all  long-term  debt  of 
Lynchburg  will  become  obligations  of 
COS  and  the  capital  and  earned  surplus 
of  Lynchburg  will  be  earned  forward  as 
capital  and  earned  surplus  of  COS,  COS 
will  also  succeed  to  Lynchburg  s 
authorization  for  the  issuance  of  up  to  Si 
miUion  principal  amount  of  installment 
promissory  notes  and  up  to  $3  5  million 
of  short-term  advances  under  a  prior 
Commission  order  authorizing  the 
financing  of  Columbia's  subsidaries 
(HCAR  No.  24706,  August  30. 1988).  All 
property  and  all  debts  due  to  either 
company  shall  be  vested  in  COS  under 
the  proposed  merger,  and  any  and  all 
rights  of  creditors  and  all  liens  upon  any 
property  of  Lynchburg  and  COS  will  be 
preserved  unimpaired. 

Lynchburg  has  long-term  debt 
outstanding  owed  to  non-Columbia 
affiliates  totahng  $3,159,000  which 
originated  prior  to  the  acquisition  of 
Lynchburg  by  Columbia  and  which  will 
be  assumed  by  COS:  (1)  A  term-loan 
agreement  with  First  Colony  Life 
Insurance  Company  outstanding  in  the 
amount  of  $2,700,000,  (2)  two  industrial 
development  bonds  with  a  total 
principal  amount  of  $372,500.  and  (3) 
two  series  of  first  mortgage  bonds  in  a 
total  principal  amount  of  $86,500. 
Central  Ohio  Coal  Company  (70-7624) 

Central  Ohio  Coal  Company 
("Central").  301  Cleveland  Avenue,  SW.. 
Canton.  Ohio  44702.  a  subsidiary  of 
Ohio  Power  Company  ("Ohio  Power"), 
an  electric  utility  subsidiary  of 
American  Electric  Power  Company.  Inc.. 
a  registered  holding  company,  has  filed 
a  declaration  pursuant  to  Section  12(c) 
of  the  Act  and  Rule  46  thereunder. 

By  order  dated  May  27. 1987  (HCAR 
No.  24400),  Central  was  authorized  to 
issue  short-term  unsecured  notes 
("Notes")  to  commercial  banks  in  order 
to  finance  the  construction  of  a  walking 
dragline  ("Dragline")  for  use  at  Central's 


Muskingham  Mine  located  near 
Cumberland,  Ohio,  Central  anticipates 
that  construction  of  the  Dragline  will  be 
completed  before  May  15. 1989  at  an 
estimated  total  cost  of  $24,07  million.  A 
preliminary  evaluation  of  the  Dragline 
indicates  that  the  equipment  has  a  fair 
market  sales  value  of  up  to  $35  million. 
Centra!  has  entered  into  negotiations  for 
the  sale  and  leaseback  of  the  Dragline, 
for  which  the  purchaser  will  pay  Central 
up  to  $35  million.  As  a  result  of  the  sale 
and  leaseback  of  the  Dragline  at  an 
appreciated  value.  Central  will  realize  a 
substantial  gain.  Therefore,  Central 
proposes  to  return  the  excess  capital  to 
its  parent,  Ohio  Power,  through  the 
declaration  and  payment  of  a  dividend 
on  its  common  stock  in  an  aggregate 
amount  of  up  to  $12  million  out  of 
capital  surplus.  After  paying  such 
dividend.  Central  intends  to  utilize  the 
remaining  proceeds  to  repay  its  Notes  in 
accordance  with  their  terms,  retire  a 
portion  of  its  long-term  debt  obligations, 
and  retain  a  sum  for  general  corporate 
purposes. 

Consolidated  Natural  Gas  Company  (70- 
7651) 

Consolidated  Natural  Gas  Company 

(■  Consolidated  ■),  CNG  Tower. 
Pittsburgh,  Pennsylvania  15222-3199,  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  .Act  and  Rule  50  and  50(a)(5) 
thereunder. 

Consolidated  proposes  to  issue  and 
sell,  from  time-to-time,  through  June  30. 
1991.  in  one  or  more  series,  up  to  an 
aggregate  of  $300  million  of  debentures, 
wiih  maturities  of  up  to  30  years 
("Debentures"),  at  competitive  bidding 
in  accordance  with  the  alternative 
procedures  authorized  by  the  Statement 
of  Policy  dated  September  2. 1982 
(HCAR  Ni),  22623)  or  alternatively, 
pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  50(a)(5) 
thereunder. 

The  proceeds  from  the  sale  of  the 
Debentures  will  be  used  to  finance,  in 
part,  capital  expenditures  of 
Consolidated  and  its  subsidiary 
companies.  Consolidated  proposes  to 
provide  funds  to  its  subsidiaries  through: 
(1)  Open  Tccount  advances;  (2)  long 
term  loans;  and  (3)  the  purchase  of 
subsidiary  cjpital  stock.  The  financing 
of  capital  expenditures  of  Consolidated 
and  its  subsidiary  companies  through 
June  30,  1990  is  the  subject  of  the 
application  in  Coniinissioii  File  No  "0- 
7657,  In  addition.  Consolidated  proposes 
to  use  the  proceeds  to  repurchase  up  to 
four  million  shares  of  its  common  stock 
through  December  31, 1990  as  authorized 


by  prior  Commission  orders  dated 
October  30, 1986  and  December  20,  1988, 
(HCAR  Nos.  24224  and  24781. 
respectively). 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority 
lonathan  G.  Katz, 
St'crp(or}\ 
|FR  Doc,  89-11226  Filed  5-9-89;  8:45  am] 
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I  Release  No.  34-26780;  File  No.  SR-BSE- 
89-021 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  Intermarket  Trading  System  Rules 
on  Pre-Opening  Responses  and  Trade- 
Throughs 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ( "Act  ), 
15  U,S,C,  78s(b)(l),  notice  is  hereby 
given  that  on  April  12, 1989,  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Com.mission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  its 
Intermarket  Trading  System  ("ITS") 
rules  '  to  be  consistent  with  the  ITS  Plan 
changes  agreed  upon  by  all  other  ITS 
participants.  The  two  proposed 
amendments  clarify  requirements  to 
address  certain  pre-opening  and  opening 
communication  problems  as  well  as 
third  party  trade-through  problems^ 
Specifically,  the  proposed  changes 
clarify:  (1)  The  responsibility  of  a 
market  maker  to  seek  a  report  of 
execution  a^ter  the  opening  if  a  report 
has  not  been  i.^sued  bv  the  exchange 
that  sent  the  pre-openmg  notification; 
and  (2)  the  procedures  for  resolving 
third  participating  market  center  trade- 
throughs.^ 


'  BSE  Rules.  Chapter  XXXI,  %  2501, 

•  The  appendix  to  this  notice  contains  the  specific 
rule  changes, 

'  A  third  parlinpalmg  market  center  trade- 
through  occurs  whenev  er  a  member  of  an  exchange 
or  Ihe  NASD  initiates  Ihe  purchase  of  an  FTS 
security  by  sending  a  commitment  to  trade  through 
Ihe  System  and  such  commil.iient  result.s  in  an 
execution  at  a  price  which  is  hipher  than  Ihe  price 
at  which  the  security  is  being  offered  (or  initiates 
Ihe  sale  of  such  a  security  by  sending  a  commitment 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 

self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator>-  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  njle  change  is  to 
promote  cooperation  among  ITS 
participants  and  facilitate  transactions 
through  the  ITS,  The  ITS  was  adopted 
for  the  purpose  of  enabling  the 
participating  market  centers  to  act 
jointly  in  planning,  developing, 
operating,  and  regulating  the  System 
and  its  application  so  as  to  further  the 
objectives  of  Congress  as  set  forth  in 
section  ll.A(al  of  the  Act. 

Representatives  from  each 
participating  market  center  meet 
periodically  during  each  year  for  the 
purpose  of  reviewing  current  ITS  rules 
and,  of  course,  areas  where  further 
interpretation  and/or  rules  may  be 
necessary.  The  current  proposed  rule 
change  reflects  the  results  of  such  a 
meeting  where  market  center 
representatives  unanimously  voted  to 
adopt  these  amendments  to  the  ITS  Plan 
and  incorporate  the  same  within  each 
market  center's  regulatory  framework.  It 
is  expected  that  each  participating 
market  center  will  file  a  separate 
proposed  rule  change  covering  the 
responsibilities  to  seek  a  report  of 
execution  and  the  procedures  regarding 
third  party  trade-throughs. 

The  first  proposed  rule  change 
concerns  the  responsibility  of  market 
makers  to  seek  a  report  of  execution 
when  the  market  center  that  sent  a  pre- 
opening  notification  has  not  issued  such 
a  report.  In  the  past,  because  of  some 
ambiguities  in  the  ITS  Plan  it  was  not 
clear  that  a  market  maker  (speciaUst) 
who  had  issued  a  response  to  a  pre- 
opening  notification  also  had  a 


to  trade  through  the  System  and  such  commilmenl 
results  in  an  execution  at  a  price  which  is  lower 
than  the  price  at  which  the  security  is  being  bid  for) 
at  the  time  of  the  purchase  (or  sale)  in  another  rrS 
participating  market  center.  See  Exhibit  B  (Trade- 
Through  Rule)  to  Ihe  Restated  ITS  Plan  at  (a)(Z). 


responsibility  to  inquire  through  the 
System  as  to  whether  or  not  he  had 
participated  in  the  opening.  The 
amendment  now  more  clearly  places 
responsibility  on  a  market  maker 
(specialist)  to  seek  a  report  of  execution 
if  a  report  has  not  been  issued  by  that 
opening  market  place. 

The  second  proposed  rule  change 
concerns  third  party  trade-throughs.  The 
ITS  Plan  and  Exchange  rules  define 
trade-throughs  as  well  as  certain 
exceptions  which  may  justify  a 
particular  trade  as  not  requiring 
satisfaction  as  a  trade-through.  This 
particular  amendment  relates  to  the 
circumstances  when  an  exception  from 
satisfaction  of  a  trade-through  from  a 
third  participating  market  center  exists. 
In  particular,  satisfaction  is  not  required 
if  the  market  center  that  initiated  the 
trade-through  sends  a  commitment  to 
trade  promptly  following  the  trade- 
through  that  satisfies  the  bid  or  offer 
traded-through  and  preceded  the 
commitment  with  an  admmistrative 
message  stating  that  the  commitment 
was  in  satisfaction  of  a  third 
participating  market  center  trade- 
through. 

The  BSE  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  because  it  is  designed  to 
facilitate  transactions  in  securities  and 
perfect  the  mechanism  of  a  national 
market  system.  Further,  as  noted  herein, 
the  BSE  believes  the  proposed  changes 
to  its  ITS  rules  are  consistent  with  the 
objectives  of  Congress  as  set  forth  in 
section  llA(a)  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 

f  Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 
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.APPENDIX 

P:   posed  Rule  Amendments  [Italics 
indiratps  language  to  be  added) 

nSFCh;ip'pr  XXXI  •;'2501 

SectioQ  19 

fa)  Request  for  Participation 
H,  ports— The  ITS  Plan  anticipates  that 
an  Exchange  member  who  has  sent  one 
or  more  obligations  to  trade  in  response 
to  a  pre-opening  notification  will 
request  a  report  through  the  System  as 
to  his  participation  if  he  does  not 
receive  a  report  as  required  promptly 
following  the  opening.  If  on  or  following 
trade  date,  he  does  request  a  report 
through  the  System  as  to  his 
participation  before  4:00p.m.  eastern 
time,  and  he  does  not  receive  a  response 
by  9:30  a.m.  eastern  time  on  the  next 
trading  day.  he  need  not  accept  a  later 
report.  If  he  fails  to  so  request  a  rpport, 
he  must  accept  a  report  until  4:00p.m. 
rnstern  time  on  the  third  trading  day 

'  1-  IKR  200  JO-3(d|(12)  (1988). 


following  the  trade  date  (i.e.  on  T+3). 
The  Exchange  does  not  intend  this 
paragraph  to  relieve  him  of  the 
obligation,  when  he  does  not  receive  a 
report,  to  request  a  report  as  soon  as  he 
reasonably  should  expect  to  have 
receive  it 

Section  11 

(a)(3)  A  "third participating  market 
center  trade-through  ".  as  that  term  is 
used  in  this  Rule,  occurs  whenever  a 
member  on  the  Exchange  initiates  the 
purchase  of  an  ITS  Security  by  sending 
a  commitment  to  trade  through  the 
System  and  such  commitment  results  in 
an  execution  at  a  price  which  is  higher 
than  the  price  at  which  the  security  is 
being  offered  (or  initiates  the  sale  of 
such  a  security  by  sending  a 
commitment  to  trade  through  the 
System  and  such  commitment  results  in 
an  execution  at  a  price  which  is  lower 
than  the  price  at  which  the  security  is 
being  bid  for)  at  the  time  of  the 
purchase  (or  sale)  in  another  ITS 
participating  market  center  as  reflected 
by  the  offer  (bid)  then  being  displayed 
on  the  Exchange  from  such  other  market 
center  The  member  described  in  the 
foregoing  sentence  is  referred  to  in  this 
Rule  as  the  "member  who  initiated  a 
third  participating  market  center  trade- 
through.  " 

(b)(3)(H)  in  the  case  of  a  third 
participating  market  center  trade- 
through,  either: 

(i)  the  member  who  initiated  the 
trade-through  (a)  had  sent  a 
commitment  to  trade  promptly  following 
the  trade-through  that  satisfies  the  bid 
or  offer  traded-through  and  (b)  preceded 
the  commitment  with  an  administrative 
message  stating  that  the  commitment 
was  in  satisfaction  of  a  third 
participating  market  center  trade- 
through,  or 

(ii)  a  complaint  with  respect  to  the 
trade-through  was  not  received  by  the 
Exchange  through  the  System  from  the 
aggrived  party  promptly  following  the 
trade-through,  and,  in  any  event,  within 
ten  (10)  minutes  from  the  time  the 
aggrieved  party  sent  a  complaint 
through  the  System  to  the  ITS 
participating  market  center  that 
received  the  commitment  to  trade  that 
caused  the  trade-through,  which  first 
complaint  must  have  been  received 
within  five  (5)  minutes  from  the  time  the 
report  of  the  transaction  that  constituted 
the  trade-through  was  disseminated 
over  the  high  speed  line  of  the 
consolidated  last  sale  reporting  system. 

[FR  Doc.  89-11221  Filed  5-9-69;  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

ILicense  No.  04/04-52491 

Business  Assistance  Center-Minority 
Enterprise  Small  Business  Investment 
Co.,  Inc.;  Issuance  of  a  Small  Business 
Investment  Company  License 

On  December  1.  1988,  a  notu  »  was 
published  in  the  Federal  Register  (Vol. 
S.!.  .\o  231.  Page  48610)  stating  t"^t  an 
application  has  been  filed  by  Bu.^ness 
Assistance  Center-Minonty  Enterprise 
Small  Business  Company,  Inc..  .Miami, 
Florida,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  the 
Ri'g.ildbons  governing  small  business 
investment  companies  (13  CFR  107.102) 
(1989)  for  a  license  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  December  31.  1988.  to 
submit  comments  to  SB/\.  \o  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  ,301(d)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended 
after  having  considered  the  appiicatrn 
and  all  other  pertinent  information,  Sii.\ 
issued  License  No  04/04-5249  on  .Ma>  1. 
Tt89.  to  Business  Assistance  Center- 
Minority  Enterprise  Small  Business 
Investment  Company,  Inc.  to  operate  as 
a  small  business  investment  company. 

'Cit.ilofi  of  Ffderai  Dompstsc  .A.ssistince 
Program  No,  59.011.  Sriidil  Business 
Inw.'stiDcnt  CompdniesJ 
Ddted  M,>\  4,  1989. 

Robert  G.  Lineberry, 

Dipiily  Assoc'clr  AJnr'islra^iir  fur 

Investment. 

'FR  Doc  8?K111'^  Fileii  5-9-fiiJ  8  45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs]  to 
O.MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cli-irance 
Officer  listed.  Comments  regarding  this 
mform.ation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Departm.ent 
Clearance  Officer,  Department  of  the 
Treasury',  Room  2224,  15th  and 


Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
On  April  10. 1989.  the  Department 

requested  an  emergency  approval  by  the 
Office  of  Management  and  Budget  bv 
April  11,  1989. 

Alcohol,  Tobacco  and  Firearms 

O.MB  Number:  1512-0043. 

Form  Number:  ATF  F  8  (5310.11J  Part 
II, 

Type  of  Re\  iew:  Extension. 

Title:  Application  for  Renewal  of      ' 
Firearms  License. 

Description:  This  form  is  filed  by  the 
licensee  desiring  to  renew  a  Federal 
firearms  license  beyond  the  expiration 
date.  It  is  used  to  identify  the  applicant 
locate  the  business  premises,  type  of 
business  conducted,  and  to  determ.ine 
the  eligibility  of  the  applicant 


Estimated  Number  of  Respondents: 
83.000, 

Estimated  Burden  Hours  Per 
Response:  10  minutes 
Frequency  of  Response.  Every  three 

vears. 
Estimated  Total  Reporting  Burden: 

1J.28()  hours, 

OMB  Number  1512-0177. 

Form  Number:  ATF  F  5100.29. 

Type  of  Review:  Extension 

Title:  Catering  Locations, 

Description:  ATF  F  5100.29  is  used  t)> 
caterers  to  register  all  changes  of 
locations  within  a  previous  30  dd> 
period.  This  is  to  identify  where  liquor 
was  sold  at  locations  other  than  what 
was  listed  k'V,  the  special  tax  stdmp 
issued  to  tf.e  c.iterer.  The  form,  is  filed  in 
duplicate  b'\  the  caterer,  along  with  an 
amended  NTY  V  563(1  5. 


Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

Clearance  Officer  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  AlcohoL 
Tobacco  and  Firearms.  Room  7011. 1200 
Pennsylvania  Avenue,  N'W., 
\,\',is'.,!:r.  -1   Dt,  20228. 

uMl)  i\!  .     i  (  -,  Milo  Sunderhauf, 
(202)  395^>HHi    Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
I..<'iis  K   H<>!i.irid 

Dt-purtmcntui  hep   -:s  Management  Officer 
[FR  Doc.  89-11153  Filed  5-9-fle;  8:45  am) 
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20235- 2n2"9 


T^-is   section   of   the    FEDERAL    REG'S'^ER 
contains   notices   of   meetings   put>(ishec) 
uncJer   ttw   "Government   m   tt>e   Sunshine 
Act"    (Pub,    L    94-109)    5    use     552b<eM3! 


AFRICAN  OCVELOCMENT  FOUNDATION 

Nfe«ting  of  the  Board  of  Directors 

TlMt  10:00  a  m.-12  00  noon. 

PtACC  African  Development 

Founddi;)n 

DATt  Friday,  June  2.  1989. 

STATUS;  Open. 

Agenda  I 

1.  Chairm.in's  Report 

2.  Presider.fs  Report. 

3.  Other,  | 

CONTACT  PCRSON  FOR  MORE 

information:  Nf,s,  Jams  VlcCoilim.  673- 

3916. 

Laonard  H.  Rubison,  fr .  i 

/'-fi..;..'."-'.  I 

IFR  Doc  89-1!  3:8  Fin-.i  5-8-^9:  2:51  pm| 
MUJMG  COOC  IIIC-OI-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  12  (X.!  r.xjn  Monday. 
May  15,  1989 

place:  Marnner  S.  F.cries  F.-sipral 
Reserve  Board  Bu;;d.ng.  C  Street 
entrance  between  20th  and  21.st  Streets, 
WW.  Washington.  D  C.  20551. 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (iippointnier.ts, 
promotions,  assignnient.s.  reassiHnments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  emplovees 

2.  Any  items  carried  forwai-d  from  ri 
previously  announced  m  'c'lni? 
contact  PCRSON  FOR  MORE 
information:  Mr  Joseph  R  Coyne. 
Assistant  to  the  Board.  (202)  452-32M 
You  may  call  (2021  4i2-320:',  beginnin« 
at  approximately  5  p  ni   :wo  business 
days  before  this  n^'e?ing,  for  a  recorded 
announcem.ent  of  bnnk  and  bank 
holding  company  applications  scheduled 
for  the  meeting, 

Dd'e  M,iv  5  i»fi9.  ! 

lennjfer  |.  [ohnson, 
.■\.-is,'(  ,i.v  5r  '''.:-}  of  the  Boani. 
i  hH  One  8<»- '.  1 :«)  Filed  5-5-89;  4:39  pm) 
WLUMQ  COOC  tllD-O'-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

■'  'SlTC  SF-a>^  iri] 

TIME  AND  DATE:  Wednesday  Mny  17 

M«9dt  10:  W1  .1  m 

place:  Room  101,  5<,X)  F  Str^f!,  S\V  . 

vVa-;h;r:otun.  DC  2043(5, 

STATUS;  Open  to  the  publtc, 

MATTERS  TO  BE  CONSIDERED: 

1    Agensla 

2,  Mmu'ps 

3   Ratificatiiir'i 

4.  Petitions  and  Complaints 

5.  Inv.  No  ~:n  -TA-4,i2  iP)  {Dr4fting 
Machines  from  Japan) — bnefing  and 
vote. 

*-].  Inv  No,  -Ol-TA-296  (F)  (Certain 
Steel  V\  heels  from  Brazil) — briefing  and 
vote. 

7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 

KMUMth  R.  M.^son. 
Secretary: 
May  4. 1989. 

IFR  Doc.  89-11297  Filed  5-8-89;  11:11  am) 

MUJNQCOOe  7<a(Mn-M 

NATIONAL  COUNCIL  ON  THE  HANDICAPPED 
Quarterly  Meeting 

AGENCY:  .National  Council  on  Disability. 
action:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  Disability.  This  notice  also 
describes  the  functions  of  the  Council 
Notice  of  this  meeting  is  required  under 
section  522  (b)(10)  of  the  "Government 
in  Sunshine  Act"  (Pub.  L  94-^i09). 
DATE:  May  15,  1989,  9:00  am   to  4  30  p  m  . 
May  16.  1989,  9:00  am.  to  5:00  p  m  :  May 
17, 1989,  9:00  am.  to  4:00  p.m. 

LOCATION:  Holiday  Inn— Old  Town, 

.'\lf\  indn-i  Vinjinia 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Council  on  Disability,  800 
Independence  Avenue.  SW.  Suite  814, 
Washington.  DC  20591,  (202)  267-3848 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  Federal  agency 


comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  b\ 
the  95th  Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Pub.  L  No.  95-602  in  1978),  the 
Council  was  initially  an  advisory  board 
within  the  Department  of  Education.  In 
1984,  however,  the  Council  was 
transformed  into  an  independent  agency 
by  the  Rehabilitation  Act  Amendments 
of  1984  (Pub.  L  No,  i»&-221). 

The  Council  is  charged  with  revievNing 
all  laws,  programs,  and  policies  of  the 
Federal  Government  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 
Secretary  of  the  Department  of 
Fducalion,  the  Commissioner  of  llie 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
on  Disabilitv  and  Rehabilitation 
Research  (.NIDRR). 

The  meeting  of  the  Council  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Report  from  the  Chairperson  and 

Executive  Committee 
Discussion  of  the  Americans  With 

Disabilities  Act 
Fducation  Study  Hearings 
l,'pdate  on  the  Family  Conference 
Committee  Meetings 

Personal  Assistance 

Education  Committee 

Employment  Committee 

Prevention  Committee 

Technology  Committee 

NIDRR  Committee 

Communications  Committee 

Family  Conference  Committee 
Update  on  Prevention  Intiative 
Executive  Committee  Report 
Committee  Reports 
Discussion  of  Unfinished  and  .New 
Business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
'he  meeting  for  public  inspection  at  the 
National  Council  on  Disability. 

Signed  at  Washington,  DC  on  May  4,  1969. 
Ethel  D,  Briggs, 
I}i'!)L.!y  Dirpi  tor. 

IFH  Doc,  89-11329  Filed  5-6-«9:  2:52  am) 
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This   section   of   the   FEDERAL   REGISTER 
contains  editorial   corrections  of   previously 
published   Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents    These 
cofrections  are   prepared  by  the  Office  ol 
the  Federal  Register,   Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere   in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(Order  No.  431) 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

Correction 

In  notice  document  89-10563  beginning 
on  page  18918  in  the  issue  of 
Wednesday.  May  3, 1989.  make  the 
following  correction: 

On  page  18918.  in  the  table,  entries  15 
through  19  should  be  under  the  heading 
"Cunfervailing  Duty  Proceeding". 

BILUNG  COOE  1S0S.«1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  514  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Editorial  Amendments 

Correction 

In  rule  document  89-10207  beginning 
on  page  18278  in  the  issue  of  Fridav. 
April  28, 1989,  make  the  following  " 
corrections: 


Federal    Kp^i!>ler 
Vol.  54.  No.  89 

Wednesday,  May  10,  1989 


5  514.1     rCorrected] 

1,  On  page  18280.  in  the  second 
column,  in  amendatory  instruction  24,  m 
the  eighth  line,  no  space  should  appe.sr 
between  the    o  '  and  the  "u"  in  the  word 
"Resources". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
13th  line,  no  space  should  appcir 
between  "(2]"  and  "(;)', 

§514.11    I  Corrected] 

3,  On  the  same  page,  in  the  third 
column,  m  the  first  full  paragraph,  m  L'l^' 
second  line,  "is"  should  read  "m", 

4.  On  page  18281,  in  the  second 
column,  in  the  authoritv  citation,  in  the 
first  line,  "Sta,"  should  read  "Stat.". 

BILUNQ  COOC  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  166  and  167 

(CGD  83-032! 

RIN  3115-AB2g 

Traffic  Separation  Schemes  and 
Shipping  Safety  Fairways  Off  the 
Coast  of  California 

Ccr-'i'clion 

In  proposed  rule  document  H9  ICKKI 
lieginning  on  page  18258  m  the  i-^sue  of 
Thursday,  April  27,  1989.  make  the 
following  corrections: 

1.  On  page  18258,  in  the  third  column. 
in  the  ninth  line,  "of  voluntary"  should 
read  "is  voluntary" 

2.  On  the  same  page,  in  the  same 
column,  in  the  13th  line,  "and  inhibit" 
should  read  "may  inhibit". 

3  On  page  18261,  in  the  first  column, 
in  the  12th  line  from  the  bottom, 
"copies"  should  read  "copied". 


4.  On  page  18282.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  21st  line,  "form"  should  read 
"from". 

5.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
23rd  line,  "including"  was  misspelled. 

?  166,300    lAmendedl 

t,  Ui,  pujii:  lo^ul.  in  the  first  column, 
in  i  16e.300(b)(l),  the  third  geographical 
position  under  "Z.o///ucfe"  should  read 

"33'43'24'  N." 

Bill,  INC  coot    ■■>,;■' l,jvi  ,n 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Prograrrs 
Administration 

[lrK;onststency  Ruling  No  •R-?'!  DorkH 
lRA-43: 

Transporting  Hazardous  Wastes,  City 
of  Maryland  Heights  (Missount 
Ordinance  Requiring  Bond  for 
Vehicles 

Correction 

In  notice  document  89-9554  beginning 
on  page  16308  in  the  issue  of  Friday. 
April  21, 1989,  make  the  following 
corrections: 

On  pace  IfiWfl  m  the  first  column, 
under  1  Ba<  kjjrmind.  in  the  first 
paragraph,  in  the  sixth  line, 
"inconsistency"  should  read 
"consistency". 

On  the  same  page,  in  the  third  column, 
in  the  first  paragraph,  in  the  sixth  line, 
"unnecessary"  was  misspelled. 

On  page  16310,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
fr>!r«h  ]'rr  "!' •  should  read  "Its". 

niLLiMi  coot  tsOS-01-0 
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General  Services 
Administration 


41  CFR  Chapter  101  et  al. 

Federal  Travel  Regulations:  Final  R  lie 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapters  301,  302.  303,  and 
304 

IFTR  1989  Edition  1 


Federal  Travel  Regulation 

agency:  Federal  Supply  Ser\;ce 
action:  Final  rule. 


GS.-\ 


summary:  This  rule  codifies  the  Federn; 
Travel  Regulation  (FTRj  m  Title  41, 
Chapters  301  through  304.  of  the  Code  of 
Federal  Regulations  (CFR),  The  codified 
FTR  is  published  in  full  text  in  this 
Federal  Register.  This  action  expands 
public  access  to  the  FTR  by  broadening 
distribution  of  the  FTR  to  users  of  the 
CFR  system. 

EFFECTIVE  DATE:  May  in.  1989. 
FOB  FURTHER  INFORMATION  CONTACT: 
Dons  Jones  or  other  members  of  the 
Travel  and  Transportation  Regulations 
Staff  (FBR),  Washington,  DC  20406, 
telephone  FTS  557-1253  or  commercial 
(703)  557-1253, 

SUPPl£MEKTARY  INFORMATION:  This  rjle 
establishes  Subtitle  F,  Federal  Travel 
Regulation  system,  in  Title  41  of  the 
CFR.  Subtitle  F  consists  of  Chapters  301, 
302.  303.  and  304  and  an  appendix.  The 
Federal  Travel  Regulation  (FTR)  is 
published  in  full  text  m  Chapters  301. 
302,  303.  and  304, 

This  regulation  supersedes  the 
Federal  Travel  Regulations.  FPMR  101- 
7.  transmitted  by  GS.^  Bulletin  FPMR  \- 
40.  Supplements  1  through  30.  which 
were  incorporated  by  reference  in  the 
Federal  Property  Management 
Regulations  (FPMR)  system  (41  CFR  Par* 
101-7).  To  consolidate  all  FTR 
information  in  one  place  m  the  CFR. 
FPMR  Temporary  Regulations  \-2A. 
Revision  1  and  Supplement  1  thereto;  A- 
30  and  Supplement  4  therpto:  and  .A-Sl, 
which  relate  to  the  FTR,  have  been 
removed  from  the  Appendix  to 
Subchapter  A  of  Subtitle  C,  Chapter  101 
and  reissued  as  FTR  temporary- 
regulations  m  the  Appendix  to  Subtillf 
F 

This  rule  expands  public  access  to  the 
FTR  to  users  of  the  CFR  system.  To 
expedite  this  process,  final  promulgation 
of  the  PTR  is  both  proper  and  m  the 
public  interest.  This  rule  is  effective 
upon  publication  since  it  simply 
expands  access  to  the  PTR,  available 
now  through  other  sources.  There  are  no 
changes  to  allowances  or  entitlem.ents  in 
this  publication  of  the  VTR  that  have  no! 
been  previously  published 


updated  and  the  1989  income  tax  tables 
for  payment  of  the  relocation  income  tax 
allowance  (published  as  FPMR 
Temporary  Re2',jla*'on  A-33)  have  been 
incorporated 

Conversion  to  the  CFR  numbfrmg 
system  has  been  kept  as  simple  as 
possible.  As  a  general  rule,  addition  of 
the  number  '"30"  in  front  of  the  former 
FIR  chapters  and  parts  identification 
will  translate  the  former  numbenng  to 
the  correspondms  chapters  and  parts  in 
the  CFR  svstem..  For  example.  FTR 
Chapter  {.  Part  1  (cited  as  FTR  Part  1-1) 
IS  codified  as  Part  301-1  (now  cited  as  41 
CFR  Part  301-1}, 

Former  main  or  first  level  paragraphs 
are  now  sections  (e.g..  former  FTR 
paragraph  1-1  1  is  now  41  CFR  301-1.1) 
divided  into  lowfr  level  paragraphs;  e.g. 
former  FTR  1-1  la  is  nuw  41  CFR  301- 
1  1(a)  A  general  conversion  table  is 
shown  below 

Paragraph  levels 


Former  FTR 


Codified  FTR 


1989    ,'   Ri 


Ff-.w 


Former  FTR 


Codified  FTR 


Fofmer  FTR 

CoOrfHSd  FTR 

a,  b,  c 

(1).(2).(3) 

(a),  (b).  (c) 

(i)  (li)  (m)           ,— , 

(a),  (b).  (c) 
(1),  (2)  (3) 

(i).  ("t.  (nil 
(A),  (B)   (C) 

EKceptions  to  these  genera!  transition 
rules  occur  where  a  former  paragraph 
identification  caused  the  numbenng 
sequence  to  change:  eg  .  former  FIK  1- 
1.3c.(2-l)  is  codified  as  41  CFR  301- 
1.3(c)(6).  Also,  extremely  long  and/or 
complex  paragraphs  have  been  divided 
into  several  lower  subparagraphs  for 
improved  readability  'eg    former  FTR 
2-l.,^h(4)(a)  and  (b)  relatt'd  !o  service 
agreements)  or  separated  by  subject  and 
raised  to  the  section  level  for  easier 
identification.  e,g..  former  FTR  2-15 
related  to  relocation  eligibility  and 
conditions  is  separated  by  subject  and 
rodif:''d  as  41  CFR  V):-\5  through  302- 
1  13 

Transition  Table 

The  following  table  lists  the  former 
FTR  unit  numbers  with  the 
corresponding  new  CFR  unit  numbers. 
Unit  numbers  are  listed  for  each  section 
and  first  level  paragraph  of  the  Fl'K; 
subdivisions  below  the  first  paragraph 
U'vpI  are  listed  wherever  exceptions  to 
the  general  transition  rules  occur. 


Former  FTR 


Codified  FTR 


The  FTR  has  been  reformattpc 


id 


renumbered  with  some  editorial 
changes.  Legal  references  have  been 


Chapter  1 

Purt  l-i 

1-1,1 

1-1.2 

l-1.2a 

l-1.2b 


Chapter  301 
Part  301-1 
301-1.1 
301-1.2 
301-1 .2(a) 
301-1.2(b) 


1-1,3 
l-1.3a 
l-l,3b 
1-1.3C 

l-1.3c(l) 

l-1.3c(21 

l-1.3c(2-l) 

l-l,3c(3) 

1-1.30(4) 

l-l,3c(5) 

l-l,3c(6) 

1-l,3c(7) 

l-l,3c(8) 

1-1.4 
1-1 .4a 
l-1.4b 

1-1,5 
l-l,5a 

l-l,5b 
1-1 ,5c 

1-1. 5d 

1-1.6 
l-l,6a 
1-1 .6b 
1-1 .6c 
l-1.6d 
l-l,6e 

Part  1-2 
1-21 

1-2.2 

l-2,2a 

l-2.2b 

1-2.2  b-1 

1-2.2C 

l-2.2d 

l-2,2e 

l-2,2f 

1-2.3 

l-2.3a 

l-2.3b 

1-2.3C 

l-2.3d 

l-2.3e 

1-2,4 

1-2.5 

l-2.5a 
l-2.5b 

1-2.6 
l-2.6a 
l-2.6b 
1-2.6C 

Part  1-3 
1-3.1 
l-3.1a 
l-3,lb 

1-3,2 
l-3.2a 
l-3.2b 
1-3.2C 

l-3,2d 
l-3.2e 

1-3,3 

1-3.3a 

l-3.3b 

1-3.3C 

1-3,3d 

1-3.4 
l-34a 


301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 
301-1 


,3 

.3(a) 

■3(b) 

■3(c) 

.3(c)(3) 

3(c)(5) 
■3(c)(6) 
■3(c)(7) 
■3(c)(3) 

3(c)(9) 
.3(c)(2) 
.3(cl(4) 
.3(c)(1) 


301-1.4 

301-1.4(3) 

301-1.4(b) 

301-1  5 

301-1, 5(a) 
301-1, 5(b) 
301-1.5(c) 
301-1, 5(d) 

301-1,6 
301 -1.6(a) 
301-1.6(b) 
301-1, 6(cl 
301 -1.6(d) 
301-1  6(e) 

Pari  301-2 
301-2.1 

301-2.2 

301-2.2(a) 

301-2.2(b) 

301-2-2(c) 

301-2.2(d) 

301-2.2(8) 

301-2.2(0 

301-2.2(g) 

301-2.3 

301-2.3(a) 

301-2, 3(b) 

301-2.3(c) 

301-2,3(d) 

301-2,3(8) 

301-2.4 

301-2.5 

301-2.5(a) 

301-2.5(b) 

301-2.6 

301-2.6(a) 
301 -2.6(b) 
301-2.6(c) 

Part  301-3 
301-3.1 
301-3,l(a) 
301-3.1  (b) 

301-3.2 

301 -3.2(a) 

301-3.2(b) 

301-3.2(c) 

301-3.2(d) 

301-3.2(6) 

301-3.3 

301-3. 3(a) 
301-3.3(b) 
301-3.3{c) 
301-3.3(d) 

301-3.4 

301-3,4(3) 


-3.4b 
-3,4c 


1-3.5 

l-3,5a 

l-3,5b 

l-3.5b-l 

1-3.5C 

1-3.6 
l-3.6a 
l-3,bb 
1-3.6C 

Part  1-4 
1-4.1 
l-4.1a 
l-4,lb 

1--J.1C 

1-4,2 

l-4.2a 

l-4.2a-l 

l-4.2b 

l-4,2c 

l-4.2c(l) 

l-4,2c(2) 

l-4.2c(2-l) 

l-4.2r(3) 

1-4,3 
l-4,3a 
l-4,3b 
1-^.3c 

1^.3d 

1-4.4 
l-4.4a 
l-4,4b 
l-4,4c 

1^.4d 

1-4.5 

1^6 
1-4.6a 

1-4.6b 
1-4. 6c 

Part  1-5 
1-5.1 
1-5, la 
1-5.1  b 

1-5,2 

1-5.3 

l-5.3a 

l-5.3b 

1-5.3C 

l-5,3d 

1-5,4 

1-5,5 

1-5. 5a 
1-5. 5b 
1-S,5c 

Part  1-6 
1-6.1 

1-6.2 

1-6.2a 

l-e,2b 

1-6,3 

1-6,4 

l-6.4a 
l-64b 
1-6.4C 

1-6.5 


301 
301 


-3,4fb) 
-3.4(c) 


301-3.5 
301 -3. 5(a) 

301-3.5(b) 
301-3, 5(c) 
301-3. 5(d) 

301-3-6 
301 -3.6(a) 
301-3.6(b) 
301-3.6(0) 

Part  301-1 
301-4.1 

30H.l(a) 
301 -4, 1(b) 
301^. 1(c} 


301-4 
301-4 

301-4 
301-4 
301^ 
301-4 
301-4 
301^ 
301^ 


,2 
2(a) 

2(b) 

.2(c) 

2(d) 

2(d)(1) 

2(d)(2) 

2(d)(3) 

2(d)(4) 


301-4.3 
301-4. 3(a} 
301^.3(b) 
301^. 3(c) 
301-4-3(d) 

301-4.4 
30H.4(a) 

301^.4(b) 
301 -44(c) 
301^.4(d) 

301-4.5 

301-4  6 
301-4,6(a) 
301 -4.6(b) 
301-4,6(c) 

Part  301-5 
301-5,1 
301-5,l(a) 
301 -5.1(b) 

301-5,2 

301-5,3 
301 -5.3(a) 
301-5,3(b) 
301-5,3(c) 
301-5,3(d) 

301-5.4 

301-5.5 
301 -5.5(a) 
301 -5.5(b) 
301-5.5(c) 

Part  301-6 
301-6.1 

301-6,2 
301-6,2(a) 

301-6,2(b) 

301-6.3 

301-6,4 
301 -64(a) 
301 -6.4(b) 
301-6.4(0) 

301-6.5 


Former  FTR 


Codified  FTR 


1-6,6 
l-6,6a 
l-€,6b 
l-6,6c 

1-6.7 

Part  1-7 

1-7.1 

l-7,la 

l-7,lb 

l-7,lc 

1-7,1  d 

l-7.le 

1-7,2 
l-7,2a 
l-7.2b 
1-7.20 

1-7,3 

l-7.3a 

l-7.3b 

1-7,4 
l-7.4a 

1-7  4b 
l-7,4c 
l-7.4d 

1-7.5 

l-7.5a 

l-7,5b 

1-7.5C 

l-7.5d 

1-76 

l-7f>a 

l-76b 

1-7.6C 

l-7,6d 

l-7.6e 

l-7,6f 

1-7.7 

l-7,7a 
l-7,7b 
1-7.70 
l-7,7d 
l-7,7e 

1-7.8 

l-7,8a 

l-7.8b 

1-7.9 

l-7,9a 

l-7,9b 

1-7.90 

l-7,9d 

1-7.10 

l-7.10a 

l-7.10b 

1-7.11 

1-7,118 

1-7. lib 
1-7.110 
l-7.1ld 

Part  IS 

1-8,1 

l-8.1a 

l-8.1b 

1-6.1C 

l-8.1d 

l-8.1e 

l-8.1f 

1-8.2 
l-8.2a 


301-6,6 
301-6,6{d) 
301-«.6(b) 
301-6.6(0) 

301-«.7 

Part  301-7 

301-7,1 

301-7.1(8) 

301-7.1  (b) 

301-7.1(0) 

301 -7.1(d) 

301-7.1(6) 

301-7.2 
301-7,2(8) 
301-7.2(b) 
301-7.2(0) 

301-7.3 

301-7.3(8) 

301-7,3(b) 

301-7,4 

301-74(a) 

301-74(b) 

301-7,4(0) 

301-7,4(d) 

301-7.5 

301-7,5(8) 

301-7,5(b) 

301-7.5(0) 

301-7.5(d) 

301-7.6 

301-7.6(8) 

301-7.6(b) 

301-7,6(0) 

301-7,6{d) 

301-7,6(e) 

301-7.6(0 

301-7.7 

301-7,7{a) 

301-7.7(b) 

301-7,7(0) 

301-7,7{d) 

301-7.7(8) 

301-7,8 

301-7.8(8) 

301-7.8(b) 

301-7.9 

301-7.9(a) 

301-7,9(b) 

301-7,9(0) 

301-7.9(d) 

301-7.10 

301-7,10(8) 

301-7.10(b) 

301-7,11 

301-7.11(8) 

301-7.11(b) 

301-7.11(0) 

301-7.11(d) 

Part  301-S 

301-6,1 

301-8,l(a) 

301-e.l(b) 

301-«.l(c) 

301-«.1(d) 

301-8.1  (e) 

301-8,1(0 

301-8.2 

301-8,2(a) 


Former  FTR 


i-a2b 

l-&3a 
l-&3b 
1-8.3C 

1-8.4 
l-8.4a 
l-«.4b 
l-a.4c 

1-&5 

1-8^ 

l-6^b 

1-M 

i-aea 

l-&6b 

1-8.7 

Part  1-9 

1-9.1 

l-9.1a 

1-O.lb 

1-O.lb-l 

1-9.1  c 

l-9.1d 

1-9.2 

1-9.3 

Part  1-10 
1-10.1 

1-10.2 

1-10.28 

l-10.2b 

1-10,3 

l-10.3a 

l-10.3b 

1-10.3C 

l-10,3d 

1-10,4 

Part  1-11 
1-11.1 

1-11.2 

1-11.3 
l-ll,3a 
1-1 1,3b 
1-11. 3c 
1-1 1.3d 

1-11.4 
l-11.4a 
l-11.4b 
1-11.4C 

1-11.5 

l-11.5a 

l-11.5b 

1-11.5C 

l-11.5d 

l-11.5e 

l-11.5f 

l-11.5g 

1-11.8 

l-11.6a 

l-11.6b 

1-11.7 

Part  1-12 
\-\Z\ 

1-12.2 

1-12J 

1-12.4 


Codified  FTR 


301-8,2(b) 

301-8,3 
301 -8.3(a) 
301 -8.3(b) 
301-8.3(0) 

301-8,4 
301-8,4(8) 
301 -8.4(b) 
301-8.4(0) 

301-8.5 
301-8,5(8) 
301 -8.5(b) 

301-8,6 
301-8.6(8) 
301 -8.6(b) 

301-8.7 

Part  301-e 

301-9.1 

301-9,1(8) 

301-9.1(b) 

301-9.1(0) 

301 -9.1(d) 

301-9.1(0) 

301-9,2 

301-9.3 

Part  301-10 
301-10.1 

301-10.2 

301-10.2(a) 

301-10.2(b) 

301-10.3 

301-10.3(8) 

301-10.3(b) 

301-10.3(0) 

301-10.3(d) 

301-10.4 

Part  301-11 
301-11.1 

301-11.2 

301-11.3 

301-11.3(8) 

301-11J(b) 

301-11.3(0) 

301-11.3(d) 

301-11.4 
301-11.4(8) 
301-ll,4(b) 
301-11.4(0) 

301-11,5 

301-11,5(8) 

301-1 1.5(b) 

301-11.5(c) 

301-11.5(d) 

301-11.5(e) 

301-11.5(0 

301-11.5(g) 

301-11,6 

301-11.6(8) 

301-ll,6(b) 

301-11.7 

Port  301-12 
301-12.1 

301-12.2 

301-12.3 

301-12.4 
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Codified  FTR          1 

Former  UK 

Codified  Kl'K 

l-12  4rf 

ii''-i2  4;d| 

2-1.4e 

302-1 .4{f) 

2-l,5g(3) 

302-1, 12(c) 

l-!24b 

!(ll-!2  4ibl 

2-1 .4f 

302-1.4(g) 

2-l,5g(3)(a) 

302-1. 12(c)(1) 

! -12,4c 

■1(11-12  4. 

2-1.4g 

302-1.4(h) 

2-l,5g(3)(b) 

302-1. 12(c)(2) 

1-12  4(i 

301 -12,4,  .1) 

2-1.4h 

302-1.4{i) 

2-l,5g(3)(c) 

302-1.12(c)(3) 

1-12,4p 

301-12.4(6) 

2-1 .4i 

302-1 .4(j) 

2-l,5g|3)(cKi) 

302-1. 12(c)(31(i) 

1    12  4f 

301-12.4(0 

2-1.4J 

302-1 .4{k) 

2-1.5g(3)(c)(ii) 

302-1, 12(c)(3)(ii) 

1-12,4« 

301-12  41x1 

2-1.5 

302-1.5  throu«h  302- 

2-l,5g(3)(c!(ui) 

302-l,12(c](3)(iii) 

!  - 1 2  5 
1-12, 5a 

301-12,5 
301-12.5(a) 

2-1 .5a 

1,13                             1 
302-1.5  through  302-     ; 

2-l,5g(3)(c)(iv) 
2-l,5g|3)[c)(v) 

302-1.12(c](3)(iv) 
302-1,]2(c)(3)(v) 

l-12.5b 
1-125C 

301-12.5(b) 
301 -12, 5(c) 

2-1.58(1) 

1,6 
302-1,5 

2-1.5g|3)(c)(vi) 

2-1.5g(4) 

2-l,5g(5| 

302-1, 12(c)(3)(vi) 

302-l,12(d) 

302-1,12(6) 

1-12,6 

,301 -!2, 6 

2-1.5a(l)(a) 

302-1.5(a) 

2-l,5g(5)(a) 

302-1.12(e){1) 

1-12. 6a 

,301 -12, Bid)         , 

2-1.5a(l)(b) 

302-1.5(b) 

2-1.5g(5)(b) 

302-l,12(e)(2) 

1- 12.6b 

,301-12.6ib)         1 

302-1.5(b)(l) 

2-1.5g(5](c) 

302-1,12(e)(3) 

1-12.7 

301-12.7 

302-1 .5(b)(2) 

2-l,5g(5)(d) 

302-1,12(8)14) 

l-12.7d 

301-12.7(a) 

302-1.5(b)(3) 

2-l,5g(5)(e) 

302-1, 12(6)(5) 

l-12.-b 

301-12.7(b) 

2-1.5a(l)(c) 

302-1.5(c) 

2-1.5R(5)(n 

302-1, 12(e)(6) 

1-12.'(.: 

301-12.7(c) 

Z-1.5a(2) 

302-1.6 

2-1,5g(5-a) 

302-1, 12(f) 

P-:rt  !~ll 

Part  3t>!-!^ 

2-1.5a(2)(a) 

302-1.6(8) 

2-1.5g|6) 

302-l,12(g) 

|Rpser\ed| 

jReservedj 

2-1.5a(2)(b) 

302-1.6{b) 

2-1. 5h 

302-1,13 

1^14  1 

Part  301-14 

2-1.5a(2)(c) 
2-1 .5b 

302-1. 6(c) 
302-1.7 

2-1.5h(l) 
2-1.5h(ll(a) 

302-1, 13(a) 
302-1, 13(a)(1) 

2-1.5b(l) 

302-1 .7(a) 

2-1.5hn)(a)(i) 

302-1.13(a)(1)(i) 

1-142 

301-142              1 

2-1.5b(2) 

302-1 .7(b) 

2-1.5h(1)(a)(ii) 

302-1,13(a)(1)iri) 

1-14,3 

301-14  3             1 
301-14  4 

2-1. 5c 

302-1.8 

2-l,5h(1)(a)(iii) 
2-l,5h(l)(b) 

302-1.13(a)(1)(iii) 
302-1, 13(a)(2) 

1  -14.4 

2-1 .5d 

302-1.9 

2-1,5h|l)(b)(i) 

302-l,13(a)(21(i) 

1-14  5 

301-14.5 

2-1.5d(l) 

302-1 .9(a) 

2-1.5h(l)[b)(ii) 

302-1. 13(a)(2)(ii) 

1-14.6 

301-14.6 

2-1.5d(2) 

302-1 .9(b) 

2-1.5h(l)(b](iii) 

302-1. 13(a)(2)(ni) 

l-14  6d 

301-14,6(a) 

2-1. 5e 

302-1,10 

2-1.5h(1|(c) 

302-1. 13(a)(3) 

1-14, 6b 

3m-14.6(b) 

2-1.5e(l) 

302-1.10(a) 

2-l,5h(l)(c)(i) 

302-1, 13(a)(3)(i) 

1-14  7 

301-14.7 

2-1.5e(l)(a) 

302-1.10(a)(l) 

2-1.5h(l)(c)(ii) 

302-l,13(a)(3)(ii) 

1-14  Td 
1-14  "h 

301-14.7(8) 
301-14.7(b) 

2-1.5e(l)(b) 
2-1.5e(2) 

302-1, 10(a)(2) 

302-n0(b) 

2-1,5h(l)(d) 

2-l,5h{2) 

2-l,5h(2)(a) 

302-1. 13(a)(4) 
302-1.13(b) 
302-1. 13(b)(1) 

1-14  7c 

301-14.7(c) 

2-1. 5f 

302-1.11 

2-l,5h(2)(b) 

302-1. 13(b)(2) 

1-14 "d 

301-14.7(d) 

2-1.5f(l) 

302-l.ll(a) 

2-1.5h(2)(c) 

302-1. 13(b)(31 

1-14  "e 

301-14.7(e) 

2-1.5f(l)(a) 

302-l.ll(a)(l) 

2-1.5h(3) 

302-1, 13(c) 

1-148 

301-14  8 

2-1.5f(l)(b) 

302-l.ll(a)(2) 

2-1.5h(3](a) 

302-1, 13(c)(1) 

301-14  9 

2-1.5f(l)(c) 

302-1.11(3)0) 

2-1.5h(3|(b) 

302-1, 13(c)(2| 

1-14  ^ 

2-1.5f(l)(d) 

302-1  .n(  a)  (4) 

2-l,5h(3)(b)(i) 

302-l,13(c)(2)(i) 

1-14  10 

301-14  10 

2-1.5f(l)(e) 

302-ni(a)(5) 

2-l,5h(3)|b|(ii) 

302-1, 13(c)(2)(ii) 

,'\;.'pendit  1 

-\               Appendix  A  to 

2-1.5f(2) 

302-l.ll(b) 

2-l,5h(3)(b)(ni) 

302-1. 13(c)(2)(iii) 

Chapter  301 

2-1.5f(2)(a) 

302-1 .11(b)(1) 

2-l,5h(4) 

302-1. 13(d) 

'\pperdix  1 

-8                 301-1.5(c)(1)  throiiah 

2-15f(21(b) 

302-1 .11(b)(2) 

2-1.5h(4)(a) 

302-1, 13(d)(1) 

(10) 

2-l,5f(2)(c) 

302-l.ll(b)(3) 

302-1.13(d)(l)(i) 

Chapter  2 

Chapter  302 

Port  iOJ^l 
302-1  1 

2-1.5f(3} 
2-1.5f(3](a) 

302-1.11(0) 
302-l.ll(c)(l) 

302-1.13(d)(l)(i)(A) 
302-1.13(d:iHi)[B) 

2-1.5f(3)(b) 

302-l.ll(c)(2) 

302-1.13(dj|l!'i)(C) 

2-1  1 

2-1.5f(3)(c) 

302-l.ll(c)(3) 

302-1. 13(d](l]ii);D) 

2-1  2 

302-1.2 

2-1.5f(3)(d) 

302-l.ll(c)(4) 

302-1. 13(d)(1)(ii! 

2-1  2ii 

302-1.2(a) 

2-1.5f(3)(e) 

302-l.ll(c)(5) 

302-1. 13{d)(1)(iii) 

2-1  2a(ll 

302-1.2(a)(l) 

2-i.5a3)(n 

302-l.ll(c)(6) 

302-1.13(d)(1)(iv) 

2-1  2a(l-a) 

3n2-1.2la)(2) 

2-1.5f(4) 

302-l.ll(d) 

302-1.13(d)(1)(iv)(A) 

2-12a!21 

302-1.2(a)(3) 

2-1.5f(5) 

302-l.ll(e) 

302-1,13(d)(l)(iv)(B) 

2-1  2d(3| 

302-1.2(a)(4) 

2-1.5f(6) 

302-1.11(0 

2-1,5h(4!(b) 

302-1. 13(d)(2) 

2-1  2d!4) 

302-1.2(a)(5) 

2-1.5g 
2-1.5g(l) 

302-1.12 

302-1. 13(d)|2)(i) 

2-1  2al,5) 

302-1.2(a)(e) 

-  - 

302-1, 12(a) 

302-1. 13(d)(2)(ii) 

2-1  2af6) 

302-1.2(a)(7] 

2-1.5g(2) 

302-1.12(b) 

302-1. 13(d)(2)(iii) 

2-1  2t) 

302-1, 2(b) 

2-1.5g(2](a) 

302-1.12(b)(l) 

302-1. 13(d)(2Kiv) 

2-1  .3 

302-1.3 

2-1.5g(2)(b) 

302-1 .12(b)(2) 

2-1.6 

302-1.14 

2-1  Id 

302-1.3(3) 

2-1.5g(2)(b){i) 

302-1.12(b)(2)(i) 

2-1 .6(a) 

302-1. 14(a) 

2-1  3b 

302-1.3(b) 

2-1.5g(2)(b)(ii) 

302-l,12(b)(2)(ii) 

302-1  14)a)(l) 

2-1  3(: 

302-1.3(c} 

2-1.5g(2)(b)(iii) 

302-l,12(b)(2)(iii) 

302-1.14(a)(2) 

2-1  Mi 

302-1  3fd) 

2-1.5g(2)(b)(iv) 

302-1.12(b)(2)(iv) 

302-l,14(a)(3) 

2-1  4 

302-1  4 

2-1.5g(2)(b)(v) 

302-1.12(b)(2)(v) 

.302-1, 14(a)(31ii) 

2-1  4a 

302-1.4(a) 

2-l,58(2)(b)(vil 

302-1.12(b1(2)[vi) 

302-1. 14(a)(31(ii) 

2-1  4a-l 

302-1.4(b) 

2-1.5g(2)(b)(vii) 

302-l,12(bl|21(vii) 

302-1, 14(a)(3)(iii) 

2-1  4b 

302-1.4(c) 

2-1.5g(2)(c) 

302-1, 12(b)(3) 

302-1. 14(a)(3)(\v) 

2-1  4r 

302-1.4(d) 

2-1.5g(2)(d) 

302-1. 12(b)(4) 

302-1, 14(a)(3){v) 

2-1  4d 

302-1.4(e) 

2-1.5g(2)(e) 

302-1.12(b)(5) 

302-1, 14(a)(3)(vi) 

Fedwal  Register  /  Vol.  54.  No.  89  /  Wednesday.  May 


10.  1989  /  Rales  and  Regu: 


o  iiunii 


20265 


Former  FTR 


Codified  FTR 


2-1.6(b) 


Part  2-2 
2-2.1 

2-2.2 

2-2.2a 

2-2.2b 

2-2.2C 

2-2.3 

2-2.3a 

2-2.3b 

2-2.3C 

2-2.3d 

2-2.3e 

2-2.4 

Pan  2-3 
2-3,1 
2-3.1a 
2-3.1  b 
2-3.1C 

2-3.2 

2-3.2a 

2-3.2b 

2-3.3 

2-3.3a 

2-3.3b 

2-3.4 

Part  2-4 

2-4,1 

2-4.1a 

2-4.1b 

2-4.1C 

2-4.2 

2-4.3 
2-4.3a 
2-4.3b 
2-4..>c 

2-4,4 

Part  2-5 

2-5.1 

2-5,2 

2-5.2a 

2-5.2b 

2-5.2C 

2-5.2d 

2-5.2e 

2-5,2f 

2-5.2g 

2-5.2h 

2-5Jii 

2-5,3 

2-5,4 

2-54a 

2-5.4b 

2-5,4c 

2-5.5 

Part  2-6 
2-6.1 
2-6.1a 
2-6.lb 
2-6. 1c 
2-6.  Id 
2-6,  le 
2-«.1f 

2-6.2 


302-1. 14(b) 
302-1, 14(b)(1) 
302-1. 14fb)(2) 

Part  302-2 
302-2.1 

302-2,2 

302-2. 2(a) 

302-2.2(b) 

302-2.2{c) 

302-2.3 

302-2.3id) 

302-2.3(b) 

302-2  3ic! 

302-2,31d) 

302-2.3(e) 

302-2.4 

Part  302-3 

302-3.1 

302-3,l(a) 

302~3.1(b) 

302-3,l(c) 

302-3.2 
302-3.2(a) 

302-3.2(b) 

302-3.3 

302-3.3(a) 

302-3J(bj 

302-3.4 

Port  302^ 
302-4,1 
302-4.1(a) 
302-4.1{b) 

302^.1  (c) 

302-4,2 

302-43 
302-4.3(8 ) 
302-4  J(b) 
302-4.3(0) 

302-4  4 

Part  302-5 
302-5,1 

302-5.2 

302-5.21  d) 
302-5 .2(b) 
302-5,2(c) 
302-5.2(d) 
302-5.2(e) 
302-5,2(0 
■  302-5.2(g) 
302-5.2(h) 
302-5.2(1) 

302-5 J 

302-5-4 
302-5.41  a) 
302-5.4(b)      , 
302-5.4(0 ) 

302-5.5 

Pnrt  302-6 
302-6.1 

302-6,1(8) 
302-€.l(bj 
302-6.1(0) 

302-6.1(d) 
302-6.1 1  e) 
302-6,1(0 

302-6.2 


Former  FTR 


Codified  m 


2-fi  2d 
2-«.2b 
2-6.20 
2-«.2d 
2-6.2e 
2-6.2f 
2-6.2g 
2-6.2h 

2-6.3 

2-6.3a 

2-6.3b 

2-n3c 

2-6.3d 

2-6,4 

2-6.5 

Part  2-7 
l-7.\ 
2-7.1a 
2-7.  lb 
2-7.1  c 

2-7.2 
2-7.2a 
2-7. 2b 
2-7.20 

2-7.3 

2-7. 3a 
2-7, 3b 
2-7,3c 
2-7,3d 

2-~,4 

2-7,5 

Pari  2-fl 
2-81 

2-8,2 

2-a2d 

2-,8.2d-1 

2-^3.2(i 

2-8,2i: 

2-8.2d 

2-8.2€ 

2-8.3 
2-8.3a 
2-8.3b 
2-8.3C 

2-fi4 

2-8.4tt 

2-«4b 

2-8.4C 

2-B,4d 

2-8.4e 

2-6.5 

2-e.Sa 
2-8, 5b 

2-6.6 

2-«.6a 
2-8.6i> 
2-6.6C 

Part  2-9 

2-e.i 

2-9.1a 

2-9.1  b 

2-9.1  c 

2-9.  Id 

2-9,ld(l) 

2-9.1d(2) 

2-9.1e 

2-9.lf 


302-6.2(a) 
302-6.2(b) 
302-6.2(c) 
302-6.2(d) 
302-«.2(e) 
302-6.2(f) 
302-«.2(g) 
302-6.2(h) 

302-6.3 

302-6.3(a) 

302-6.3(b) 

302-6.3(c) 

302-6.3(d) 

302-6,4 

302-6.5 

Part  302-7 

302-7.1 

302-7.1(a) 

30^-7.1(b) 

302-7.1(0) 

302-7.2 

302-7.2(a) 

302-7.2(b) 

302-7.2(0) 

302-7.3 
302-7.3(a) 
302-7.3{b) 
302-7.3(0) 
302-7  3fdl 

„io:--  4 

302-7  5 
/'r;-?  .>(/.'  S 

;W2-8,2 

.302-6.2(a) 

3<12-fl,2(b) 

302-e.2(c) 

302-8.2(d) 

302-8.2(e) 

302-8.2(f) 

302 -ft  3 
302-h,3i,-i, 
302-«J(b) 
302-«.3(c) 

302-8.4 

302-«.4(a) 

3Q2-6.4(b) 

302-8  4(c  I 

3i'2"8  4i,ii 
W2-H4!rl 

302 -fl 5 
302-6  ,S(.-i) 
H<r3-8,!i(b) 

:.«i2-«.6lti 

302-6.6(0 1 

Pert  302-9 

.302-9.1 

302-9. 1(a) 

.3U2--«.l(b) 

302-9.1(0) 

302-9,l(d) 

302-91{d) 

302-9  l(dj 

302-8.1(e) 

302-9.1  (f) 


Fonner  FTR 


Codified  FTR 


2-9.1g 

2-9.2 

2-«.2a 

2-0.2b 

2-fl.2c 

2-9.2d 

2-9.3 

2-9.3a 

2-9.3b 

2-9.30 

2-9.3d 

2-9.3e 

2-9.3f 

2-9.4 

Part  2-10 
2-10.1 
2-lO.la 
2-lO.lb 

2-10.2 
2-10.2a 
2-10.2b 
2-1022C 

2-10.3 

2-10.3a 

2-10.3b 

2-10.30 

2-10.3d 

2-10.3e 

2-10.4 

2-10.4a 

2-10.4b 

2-10.4C 

Z-10.4d 

2-10.4* 

2-10.4f 

2-10.4g 

2-10.5 
2-10.5a 
2-10.5b 
2-10.5C 

2-10.6 

Part  2-11 
2-11.1 

2-11.2 

2-11.2* 

2-11.2b 

2-11.3 

2-11.3a 

2-1 1.3b 

2-llJc 

2-llJd 

2-11.3e 

2-11.3f 

2-113g 

2-11.3h 

2-11.3i 

2-11.4 
2-1 1.4a 
2-11.4b 
2-1 1.4c 
2-11. 4d 
2-11.4€ 
2-11.4f 

2-11.5 
2-11.5a 
2-1 1.5b 
2-11.50 
2-11.5d 


302-9,l(g) 

302-0.2 
302-9.2(8 ) 
302-9.2(b) 
302-9.2(0) 
302-9.2(d) 

302-9.3 

302-9.3(8) 

302-0.3(b) 

302-9.3(0) 

302-9.3(d) 

302-9.3(e) 

302-9  J(n 

302-9.4 

Part  302-10 
302-10.1 
302-10.1(8) 
302-10.1(b) 

302-10.2 
302-10.2(8) 
302-10.2(b) 
302-10.2(0) 

302-10.3 

302-10.3(8) 

3O2-10.3(b) 

302-10.3(0) 

302-10J(d) 

3O2-10.3(e) 

302-10.4 

302-10.4(a) 

302-10.4{b) 

302-10.4(0) 

302-10.4(d) 

302-10.4(e) 

302-10.4(f) 

302-10.4{g) 

302-10.5 
302-10.5(8) 
302-10.5(b) 
302-10.5(c) 

302-10.6 

Part  302-11 
302-11.1 

302-11.2 

302-11.2(8) 

302-11.2(b) 

302-11.3 

302-m(a) 

302-11.3(b) 

302-llJ(c) 

302-11.3(d) 

302-11.3(e) 

302-11.3(f) 

302-11.3(g) 

302-11.3(h) 

302-11.3(1) 

302-11.4 
302-1 1.4(a) 
302-1 1.4(b) 
302-11,4(0) 
302-11 .4(d) 
302-11.4(e) 
302-1 1.4(f) 

302-11.5 
302-1 1.5(a) 
302-1 1.5(b) 
302-11.5(0) 
302-11.5(d) 
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Former  FTR 


Codified  FTR 


Former  FTR 


2-11. 5e 

302-11.5(e) 

2-11.5f 

302-11.5(0 

2-n.5<l 

302-11.5(8) 

2-11.5h 

302-n.5(h) 

2-n.5i 

302-11.5(1) 

2-n.5j 

302-11.5(1) 

2-n.5k 

302-H.5(k) 

2-11.51 

302-11.5(1) 

2-1 1.5m 

302-11.5(m) 

2-11.5n 

302-11. 5(n) 

2-11.6 

302-11.8 

2-11.6a 

302-n.9(a) 

2-1 1.6b 

302-11.6(b) 

2-n.6c 

302-11  6(c) 

2-11.6d 

302-n.6(d) 

2-n.6e 

302-n.8(e) 

2-11.6f 

302-11.6(0 

2-11.7 

302-11.7 

2-1 1.7a 

30i-11.7(a) 

2-n.7b 

302-11.7(bl 

2-1 1.7c 

302-11.7(c) 

2-n.7d 

302-11.7(d) 

2-11.7e 

302-ll."'(e) 

2-11. 7f 

302-11.7(0 

2-n.78 

302-11.7(«l 

2-11.8 

302-11.8 

2-11.8« 

302-1 1.8(a) 

2-11. 8b 

302-11  8(bl 

2-1 1.8c 

302-ll,8(c) 

2-11. 8d 

302-1 1.8(d) 

2-11.8e 

30a-11.8(e) 

2-11.8f 

302-11.8(0 

2-11.8g 

302-11.8(81 

2-n.8h 

302-1 1.8(h) 

2-11.9 

302-11.9 

2-n.9« 

302-11. 9(d) 

2-n.9b 

302-1 1.9(bl 

2-11  10 

302-11  10 

2-n.lOa 

3O2-1110(a) 

2-11. 10b 

302-11. 10(b) 

2-11  lOc 

302-11. 10(c| 

2-lMl 

302-11  11 

2-11.12 

302-11.12 

2-11.13 

302-11.13 

Figure  2-1 1.8a. 

Fi«urt>  302-n(d) 

Figure  2-n.8b 

Figure  302-1  lib) 

Appendix  2-11  A. 

Appendix  A  to  Part 

302-11 

Appendix  2-11. B. 

Appendix  D  to  Pan 

302-11 

Appendix  2-11  C 

Appendix  C  t(j  Part 

302-11 

P,irt2':2 

Part  302-12 

2-12.1 

302-12  1 

Z-12.2 

302-12  2 

2-12..1 

302-12.3 

2-12.4 

302-12.4 

2-12. 4a 

302-12.4(a) 

2-l2.4b 

302-12.4(b| 

2-12  5 

302-12.5 

2-12.Sa 

302-12.5(a) 

2-1 2.5b 

302-12.Mb) 

2-1 2.5c 

302^\2Mc) 

2-12.5d 

302-12.5(d) 

2-12.6 

302-12.6 

2-12.8a 

302-12.8(8) 

2-12.6b 

302-12.6{b) 

2-12.6C 

2-12.' 

Oiapter  3 

Part  r-i 

3-1.1 

S-1.2 

3-1.3 

3-1.4 

3-1.5 

3-1,8 

Part  3-2 
3-2  1 
3-2.2 

3-2.3 

3-2.3a 

3-2.3b 

3-2.4 

3-2.5 

.V2.5<i 
3-2.5b 

3-26 

3-2  6« 

3-2.6b 

3-2.8C 

3-2.7 

3-2.8 

Chapter  4 

Part  4-1 
4-11 

4-1.2 

Part  4-2 
4-21 
4-2  '.a 

4-2.1b 
+-2,lb(l) 

♦-2,lb(21 
4-2.1b(3) 
4-2  lb(4) 

4-2.lt»15) 

4-2.2  ( Reserved] 
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302-1 2.6(c) 
302-1."  7 

Chapter  303 

Part  303-1 
103- 11 

303-1.2 

303-1,3 

303-14 

303-1,5 

303-1.6 

Part  3a3-2 

303-2,1 

303-2.2 

;*03-2.3 

303-2.3(a) 

:303-2.3(b) 
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303-2.5 

303-2.5(al 

303-2.5(b) 

303-2.6 

303-2. 6(a) 
303-2.6(b) 

,303-2.6(0 

303-2.7 
103-2,8 

Chapter  304 

Part  304-1 
304-1  1 

304-1,2 

Part  304-2 
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304-2  1 

104-2.2 

K>4-2.2(a) 

304-2.2(b) 

,U)4-2.2(c) 
30*-2.2(d) 

304-2.2(e) 

304-2,2 


The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $1(X) 
milhon  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  The  General 
S*'rvices  Administration  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for  and  consequences  of.  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  cost  and  has 
mciximi7.('d  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  ItMst  cost  to  society 


List  of  Subjects  in  41 CFR  Chapten  301. 
302, 303.  and  304 

Government  employees,  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses,  Transfers, 
Relocation  allowances  and  entitlements. 

Accordingly,  Title  41  of  the  Code  of 
Federal  Regulations  is  amended  as 
indicated  in  the  document  that  follows. 

Dated:  February  23. 1988. 
Richard  G.  Austin. 
Acting  Administrator  of  General  Services. 

For  the  reasons  set  out  in  the 
preamble.  Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

SUBTTTLE  F~fEOERAL  TRAVEL 
REGULATION  SYSTEM 

1.  Subtitle  F,  consisting  of  Chapters 
301  (Parts  301-1  to  301-14  and  Appendix 
A),  302  (Parts  302-1  to  302-12).  303  (Parts 
303-1  and  303-2),  304  (Parts  304-1  and 
304-2)  and  an  appendix  heading  for 
Subtitle  F,  is  added  to  read  as  follows: 

Introduction  to  Subtitle  F — Federal 
Travel  Regulation  System 

This  introduction  sets  forth  material 
describing  the  Federal  Travel  Regulation 
System,  its  applicability,  content,  and 
numbering  format,  as  well  as 
publication,  distribution,  and 
availability  information. 

Applicability 

The  regulations  prescribed  under  this 
system  are  Govemmentwide 
regulations,  and  thus,  are  generally 
applicable  to  all  Federal  agencies. 
However,  reference  must  be  made  to 
individual  chapters  to  determine  specific 
applicability. 

Federal  Travel  Regulation  System 

The  Federal  Travel  Regulation  System 
is  established  by  the  Administrator  of 
General  Services  under  Chapters  301, 
302.  303,  and  304  and  an  appendix  to  this 
Subtitle  F. 

Federal  Travel  Regulation.  The 
Federal  Travel  Regulation  (FTR)  is 
issued  by  the  Administrator  of  General 
Services.  Each  chapter  deals  with  a 
separate  aspect  of  employee 
allowances.  The  regulation  governs 
travel  and  transportation  allowances  for 
Federal  civilian  employees  (Chapter 
301);  relocation  allowances  for  Federal 
civilian  employees  incident  to  transfers 
and  for  certain  new  appointees  (Chapter 
302);  payment  of  expenses  connected 
with  the  death  of  Government  civilians 
under  certain  circumstances  (Chapter 
303);  and  reduction  in  travel  allowances 
when  contributions,  awards,  or 
payments  are  made  to  Government 


civilians  incident  to  training  or  published  in  the  Federal  Register  and  in 

attendance  at  meetings  (Chapter  304).  looseleaf  form. 

Each  agency  governed  by  the  FTR  is 

responsible  for  administratively  Availability 

implementing  the  regulation  for  its  The  FTR.  as  published  m  the  Federal 

employees.  Where  a  provision  in  the  Regi^er  and  in  a  bound  volume  of  the 

n '!  '"^"'^^  °^'  agencies  must  adhere  cFR,  ma  v  be  purchased  from  the 

0  that  particular  pohcy.  Where  there  is  Supermtcndent  of  Documents, 

latitude  for  agency  determmation  of  Government  Pnnting  Office  (GPQ), 

policy  agencies  may  issue  implementing  Washington,  DC  20402. 

regulations  within  the  framework  r.  j      , 

contained  in  the  FTR.  I-ederal  agencies  may  purchase  copies 

Temporary  Regulations.  FTR  °^  '^^  looseleaf  edition  of  the  HR  (basic 

temporary  regulations  are  authorized  for  edition  and  changes  as  issued)  by 

publication  when  time  or  exceptional  submitting  a  Standard  Form  1  (SF 1), 

circumstances  will  not  permit  Printing  and  Binding  Requisition, 

promulgation  of  an  amendment  to  the  through  their  publications  liaison 

Code  of  Federal  Regulations  or  if  the  official.  The  SF  1  should  reference  the 

regulation  will  be  effective  for  a  period  General  Services  Administration  s  FTR 

of  12  months  or  less.  However.  FTR  requisition  and  should  be  sent  to; 

temporary  regulahons  may  have  an  Superintendent  of  Documents, 

effective  period  of  up  to  2  years  when  Departmental  Account  Representative 

codification  is  not  anticipated  or  is  not  Division.  Government  Pnnting  Office 

considered  practical.  (GPO).  Washington.  DC  204<n, 

Temporary  regulations  will  be  jhe  public  may  purchase  the  looseleaf 

codified  before  the  designated  edition  by  direct'subscnption  from  the 

expiration  date,  or  their  effective  period  Suoerintendent  of  Documents, 

will  be  extended  if  it  is  determined  that  Government  Printing  Office  (GPO). 

conversion  to  permanent  form  cannot  be  Washington.  DC  20402. 
accomplished  within  the  specified  time 

frame.  SUBTfTLE  F— FEDERAL  TRAVEL 

.,      .      .      „  REGULATION  SYSTEM 
Numbering  Format 

■m.    c-TT>  •    J-   -J  J  ■  .      u  Chapter  301— Travel  allnwances 

The  FTR  IS  divided  into  chapters,  ^l  .,, ,.  ^m    d  i       .         ,, 

„    .          ..             J                 if   _,,  Lhapter  302 — Relocation  a   owances 

parts,  sections,  and  paragraphs.  The  „. 

numbers  301.  302,  303,  or  304  connote  Chapter  303— Payment  of  expenses 

specific  chapters  of  Title  41  of  the  CFR.  connected  with  the  death  of  certain 

The  number  before  the  decimal  point  employees 

indicates  the  part  within  each  chapter;  Chapter  304— Reductions  in  meeting  and 

the  number  after  the  decimal  point  training  allowance  payments 

indicates  the  section. 

Chapter 301-  Appendix  to  Subtitle  F-Temporar> 

Part 1  Regulahons 

Section i  CHAPTER  301-TRAVEL  ALLOWANCES 

Subdivisions  consist  of  parenthetical  Part  301-1    Applicability  and  general  rules. 

alpha-numerics  reading  from  highest  to  Part  30i-2    Transportation  allowable. 

lowest  indentures  as  follows:  lower  case  Part  301-3    U.se  of  commerri.il 

alphabet,  Arabic  numbers,  lower  case  transportation 

Roman  numerals,  upper  case  alphabet,  Part  301-4    Reimbursf  me m  lor  use  of 

italicized  Arabic  numbers,  and  italicized  privfitely  owned  conveyances 

lower  case  Roman  numerals.  The  Part  301-5    Bajyjage 

following  example  is  illustrative:  Part  30l-6    Communications  strvices. 

(a)(l)(i)(A)(7)(7').  Part  301-7    Per  diem  allowances. 

n   /•                    J /^  .   .  Part  301-6    Reimbursement  of  actual 

References  and  Citations  ,      , 

'  sutfsistence  expenses. 

This  regulation  may  be  referred  to  as  Part  301-9    Miscrllaneous  expenses, 

the  Federal  Travel  Regulation  or  the  Part  301-10    Sources  of  funds. 

FTR.  It  should  be  cited  as  "41  CFR"  Part  301-11     Claims  for  reimbursement, 

followed  by  the  appropriate  chapter.  Part  301-12    Emergency  travel  of  employee 

part,  section,  and  subdivision  numbers;  due  to  illness  or  injury  or  a  personal 

e.g.,  41  CFR  Chapter  301,  41  CFR  Part  emergency  situation  within  or  outside 

301-1,  41  CFR  301-l.l(a).  CONUS, 

_   ...       .       ^  Part  301- 13     [Resen-pd| 

Publication  Format  ^^^  ^,_,^    p^^^^„,  ^^  ^^^,,,,^^^^  ^^^ 

The  FTR  is  published  in  the  Federal  transportation  expenses  for  threatened  law 

Register,  in  the  Code  of  Federal  enfnrrempnt  in\  estigative  employees. 
Regulations  (CFR),  and  in  a  looseleaf 
edition.  Temporary  regulations  will  be 


A()[)f  mil  V  A  to  Chapier  301— Prescribed 

Mavinmm  Per  Difii,  K  a  I  f>s  for  CONUS. 

CHAPTER  30 1      TR A  vf  L  ALLOWANCES 

PART30l-1~-'APPLlCABii    'v  and 
GENERAL  RULES 


Sec. 

301-1.1 

301-1.2 

301-1.3 

301-1.4 

301-1.5 


Authority. 
Applicability. 
General  rules. 
Authorization  of  travel. 
Guidelines  foi  issuing  travel 
authorizations. 
301-1.6    Instructions/guidelines  for  travelers. 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609. 
July  22. 1971  (36  PR  13747). 

§301-1.1    Authortty. 

This  chapter  is  issued  under  the 
authority  of  5  U.S.C.  5701-5709. 

§301-12     Applicability. 

(d)  This  Chapter  301  applies  to  official 
travel  of  civilian  employees  of 
Government  agencies,  including  civilian 
employees  of  the  Department  of 
Defense,  as  authorized  under  5  U.S.C. 
5701-5709,  but  excluding  employees  of 
the  judicial  branch  of  the  Government. 

(b)  This  Chapter  301  also  applies  to 
o^cial  travel  of  individuals  employed 
intermittently  in  the  Government  service 
as  consultants  or  experts  and  paid  on  a 
daily  when-actually-employed  (WAE) 
basis  and  of  individuals  serving  without 
pay  or  at  $1  a  year.  These  individuals 
are  not  considered  to  have  a 
"permanent  duty  station"  within  the 
general  meaning  of  that  term:  however. 
they  may  be  allowed  travel  or 
transportation  expenses  under  this 
chapter  while  traveling  on  official 
business  for  the  Government  away  from 
their  homes  or  regular  places  of 
business  and  while  at  places  of 
Government  employment  or  service. 
Maximum  rates  prescribed  herein  are 
applicable  unless  a  higher  rate  is 
specifically  authorized  in  an 
appropriation  or  other  statute. 

5  301-1  3    General  rui€-s. 

laj  Employee  s  oOUgation.  An 
employee  traveling  on  official  business 
is  expected  to  exercise  the  same  care  in 
incurring  expenses  that  a  prudent 
person  would  exercise  if  traveling  on 
personal  business.  Excess  costs, 
circuitous  routes,  delays,  or  luxury 
accommodations  and  services 
unnecessary  or  unjustified  in  the 
performance  of  o^cial  business  are  not 
acceptable  under  this  standard. 
Employees  will  be  responsible  for 
excess  costs  and  any  additional 
expenses  incurred  for  personal 
preference  or  convenience. 
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(b)  Reimbursable  expenses.  Traveling 
expenses  which  will  be  reimbursed  are 

rnnfinBrl  tn  thoBP  exneORPS  fiSSential  tO 


rental  automobile"  is  an  automobile 

obtained  for  short-term  use  from  a 
commercial  firm  under  the  provisions  of 


(a)  Types  and  use  of  travel 
authorizations.  General  or  blanket 
travel  authorizations  for  entire  agencies 
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the  approving  official  shall  ensure  that 
the  number  of  attendees  from  the 
agency  is  necessary  and  justified.  In 


(3)  Training  attendance.  Travel  to 
receive  training. 

(4)  Speech  ororesentntinn  Tmvol  tr 


travel  to  improve  travel  budgetary 
controls.  (See  Part  301-10  for  provisions 
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(b)  Reimbunable  expenses.  Traveling 
expenses  which  will  be  reimbursed  are 
confined  to  those  expenses  essential  to 
the  transaction  of  official  business. 

(c)  Definitions — (1)  Agency.  For 
purposes  of  this  Chapter  301,  "agency' 
means  an  executive  agency  as  defined 

in  5  U.S.C.  105:  a  military  department;  an 
office,  agency,  or  other  establishment  in 
the  legislative  branch;  and  the 
government  of  the  District  of  Columbia, 
but  does  not  include  a  Government- 
controlled  corporation,  a  Member  of 
Congress,  or  an  office  or  committee  of 
either  House  of  Congress  or  of  the  two 
Houses. 

(2)  Employee.  As  used  in  this  Chapter 
301.  "employee"  means  the  head  of  an 
agency,  an  agency  official,  or  any  other 
individual  employed  by  an  agency.  This 
definition  also  includes  an  individual 
employed  intermittently  in  Government 
service  as  an  expert  or  consultant  and 
paid  on  a  daily  when-actually-employed 
(WAE)  basis  and  an  individual  se^v^ng 
without  pay  or  at  $1  a  year  (5  U.S.C. 
5701(2)). 

(3)  Official  Station  and  post  of  duty. 
Designated  post  of  duty  and  official 
station  have  the  same  meaning  The 
limits  of  the  official  station  will  be  the 
corporate  limits  of  the  city  or  town  in 
which  the  officer  or  employee  is 
stationed.  If  the  employee  is  not 
stationed  in  an  incorporated  city  oi 
town,  the  official  station  is  the 
reservation,  station,  or  established  area, 
or.  in  the  case  of  large  reservations,  the 
established  subdivision  thereof  having 
definite  boundanes  within  which  the 
designated  post  of  duty  is  located. 

(4)  Government.  "Government"  means 
the  Government  of  the  United  States 
and  the  government  of  the  District  of 
Columbia. 

(5)  Continental  United  Stales. 
Continental  United  States  means  the  48 
contiguous  States  and  the  District  of 
Columbia.  The  term  may  be  abbreviated 
as  CONUS. 

(6)  United  States.  When  used  in  a 
geographical  sense.  "United  States" 
means  the  50  States  and  the  District  of 
Columbia  except  a»  provided  in  §  301- 
3.6(b)(l)(iii).  The  terms  "United  States" 
and  "the  50  States  and  the  District  of 
Columbia"  may  be  used 
interchangeably. 

(7)  Government-furnished  automobile 
The  term  "Govemment-fumished 
automobile"  includes  an  automobile 
which  is  (i)  owned  by  an  agency,  (h) 
assigned  or  dispatched  to  an  agency  on 
a  rental  basis  from  a  GSA  Interagency 
Fleet  Management  Center,  or  (iii)  leased 
by  the  Government  for  a  period  of  30 
days  or  longer  from  a  commercial  firm. 

(8)  Government-contract  rental 
automobile.  A  "Government-contract 


rental  automobile"  is  an  automobile 
obtained  for  short-term  use  from  a 
commercial  firm  under  the  provisions  of 
an  appropriate  General  Services 
Administration  (GSA)  Federal  Supply 
Schedule  contract. 

(9)  Special  conveyance.  "Special 
conveyance"  is  any  method  of 
transportation  other  than  common 
carrier.  Govemment-fumished, 
Government-contract  rental,  or  privately 
owned,  which  requires  specific 
authorization  or  approval  for  the  use 
thereof  Such  transportation  generally 
includes  conveyances  obtained  through 
commercial  rental  means  for  less  than 
30  calendar  days, 

§  30 1  - 1 .4    Authoiizatton  of  travel 

[d]  Travel  policy.  It  is  the  policy  of  the 
Government  that  agencies  shall 
authonze  only  that  travel  which  is 
necessary  to  accomplish  the  purposes  of 
the  Government  effectively  and 
economically 

(b)  Agency  responsibilities-  (1)  Except 
as  otherwise  provided  by  law,  all  travel 
?hall  be  either  authorized  or  approved 
by  the  head  of  the  agency  or  by  an 
official  to  whom  such  authority  has  been 
delegated.  Ordinarily,  a  travel 
authorization  shall  be  issued  before  the 
incurrence  of  the  expenses.  Agencies 
shall  prescribe  procedures  for  travel 
situations  where  it  is  not  practical  or 
possible  to  issue  a  written  authorization 
in  advance. 

(2)  Agency  heads  shall  communicate 
the  Govemm.ent's  travel  policy  to  all 
travel-authorising  officials  at  all  levels 
within  their  respective  agencies  and 
establish  controls  to  ensure  that  only 
travel  that  is  essential  to  the  purposes  of 
the  Government  and  for  accomplishment 
of  the  agency  s  mission  is  authonzed  or 
approved. 

(3)  Travel-authonzmg  officials  shall 
authonze  or  approve  only  that  travel 
necessary  to  accomplish  the  agency 
mission  in  the  most  effective  and 
economical  manner.  Authorizing 
officials  should  be  aware  of  travel  plans, 
including  plans  to  take  annual  leave  in 
conjunction  with  travel,  and  shall  ensure 
appropriate  consideration  of  the  need 
for  the  travel,  the  use  of  travel 
substitutes  (i.e..  mail,  teleconferencing, 
etc.),  and  the  most  cost  effective  routing 
and  means  of  accomplishing  travel. 
Each  employees  travel  shall  be 
authonzed  separately  under  specific 
guid»'linps  provided  in  §  301-1,5. 

§  30 1  - 1  .S    GuKMiiws  fof  iuiring  trav«4 
auttKMlzationa. 

The  travel  policies  and  practices  of 
each  agency  shall  reflect,  but  not  be 
limited  to,  the  following  guidelines: 


(a)  Types  and  use  of  travel 
authorizations.  General  or  blanket 
travel  authorizations  for  entire  agencies 
or  groups  of  employees  shall  not  be 
used.  To  ensure  adequate  managerial 
and  supervisory  attention  to  the  need 
for  all  travel,  each  employee's  travel 
shall  be  authorized  separately  under  one 
of  the  following  types  of  travel 
authorization: 

(1)  Unlimited  open  authorization.  This 
type  of  authorization  allows  an 
employee  to  travel  for  any  purpose 
without  further  authorization.  Unlimited 
open  authorizations  shall  be  issued  only 
for  department  or  agency  heads,  their 
deputies,  or  other  principal  agency 
officials  as  die  agency  head  or  deputy 
may  designate,  and  managers  of  major 
subunits  where  no  supervisor  is  present. 

(2)  Limited  open  authorization.  This 
type  of  authorization  allows  an 
employee  to  travel  without  further 
authorization  under  certain  specified 
conditions:  i.e.,  travel  to  specific 
geographical  areafs],  for  specific 
purposefs),  subject  to  trip  cost  ceilings, 
or  for  specific  periods  of  time.  Limited 
open  authorizations  may  be  provided  for 
employees  whose  duties  require 
frequent  repetitive  travel.  Such 
authorizations,  however,  should  be 
reviewed  and  revalidated  at  least 
quarterly  and  should  include  realistic 
limitations  on  purpo8e(s),  geographic 
area(s),  number  of  trip{s),  trip  duration, 
and  costs. 

(3)  Trip-by-trip  authorization.  This 
type  of  authorization  allows  an 
individual  or  group  of  individuals  to 
take  one  or  more  specific  trips  and  shall 
include  the  specific  purpose,  itinerary, 
and  estimated  costs.  Travel  not  covered 
in  an  unlimited  or  limited  open 
authorizafion  shall  be  separately 
authorized  on  a  trip-by-trip  basis. 

(b)  Levels  of  approval  and 
requirements  for  special  purpose  travel 
Due  to  the  relatively  high  costs 
associated  with  certain  kinds  of  travel, 
such  travel  shall  be  authorized  only  on  a 
trip-by-trip  basis  and  reviewed  at  a 
level  of  authority  sufficient  to  provide 
policy  approval.  The  types  of  travel 
covered  by  this  requirement  are  listed  in 
this  paragraph  (b).  Authorization  of 
travel  for  purposes  other  than  those 
listed  should  be  delegated  to  the  lowest 
management  level  which  has 
responsibility  for  both  program 
accomplishment  and  obligation  or 
commitment  of  funds. 

(1)  Conferences,  meetings,  and 
training  sessions.  Travel  for  conference 
and  meeting  attendance  and  training 
sessions  shall  be  authorized  on  a  trip- 
by-trip  basis.  When  authorizing  travel 
for  conference  and  meeting  attendance, 


the  approving  official  shall  ensure  that 
the  number  of  attendees  from  the 
agency  is  necessary  and  justified.  In 
addition,  the  need  for  conferences  and 
meetings  for  which  total  travel  and  per 
diem  estimates  exceed  $5,000  shall  be 
certified  by  a  level  of  authority 
sufficient  to  provide  policy  approval  as 
designated  by  the  head  of  the  agency 
scheduling  the  conference  or  meeting. 

(2)  Foreign  travel.  Overseas  and 
foreign  travel  for  all  employees  shall  be 
authorized  on  a  trip-by-trip  basis  at  as 
high  an  administrative  level  of  authority 
as  practical  to  provide  policy  approval, 
However,  those  employees  whose  duties 
require  repetifive  overseas  and  foreign 
travel  or  emergency  overseas  and 
foreign  travel  without  advance 
notification  may  be  issued  limited  or 
unlimited  open  authorizations,  as 
appropriate,  within  the  criteria  of 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
In  addifion,  U.S.  Government 
representatives  and  attendees  at 
international  intergovernmental 
conferences  must  be  accredited  by  the 
State  Department. 

(3)  Change  of  official  station/ 
relocation.  Travel  and  related 
entitlements  for  a  change  of  official 
station  or  relocafion  determined  to  be  in 
the  interest  of  the  Government,  as 
provided  in  Chapter  302  of  this  title, 
shall  be  authorized  on  a  move-by-move 
basis  (trip-by-trip  authorization).  This 
also  includes  new  appointees  covered 
under  §§  302-1.2  and  302-l.ll(a)  of  this 
tide  when  issued  authorizations  for 
travel  to  their  first  duty  stjtion, 

(c)  Purpose(s)  of  travel.  Each  travel 
authorization  and  the  associated  travel 
voucher(s)  (see  §  301-11. 5(g))  shall 
specify  clearly  the  purpose(s)  of  the 
travel.  To  establish  uniformity  in  the 
way  that  travel  purposes  are  identified 
on  the  travel  authorization  and  travel 
voucher,  agencies  shall  adopt  travel 
purpose  categories  that  conform  to  the 
extent  possible  with  the  following  travel 
purpose  categories: 

(1)  Site  visit.  Travel  to  a  particular 
site  in  order  to  personally  perform 
operational  or  managerial  activities 
(e.g.,  to  oversee  program  activities,  grant 
operations,  or  management  activities  for 
internal  control  purposes;  carry  out  an 
audit,  inspection,  or  repair  activity; 
conduct  negotiations;  provide 
instructions;  or  provide  technical 
assistance). 

(2)  Information  meeting.  Travel  to 
attend  a  meeting  to  discuss  general 
agency  operations,  review  status 
reports,  or  discuss  topics  of  general 
interest.  If  a  site  visit  was  conducted  as 
part  of  the  same  trip,  consider  the  entire 
trip  to  be  for  the  purpose  of  a  site  visit. 


(3)  Training  attendance.  Travel  to 
receive  training. 

(4)  Speech  or  presentation.  Travel  to 
make  a  speech  or  a  presentation,  deliver 
a  paper,  or  otherwise  take  part  in  a 
formal  program  other  than  a  training 
course. 

(5)  Conference  attendance.  Travel  to 
attend  a  conference,  convention. 
seminar,  or  symposium  for  purposes  of 
observation  or  education  onlv.  with  no 
formal  role  in  the  proceedings, 

(6)  Relocation.  Travel  performed  in 
connection  with  a  transfer  from  one 
otiicial  duty  station  to  another  (same  as 
a  permanent  change  of  station  or  PCS 
move).  This  includes  new  appointees 
when  they  are  firs!  authorized  relocation 
allowances  for  reporting  to  their  first 
duty  station. 

(7)  Entitlement  travel.  Travel 
entitlements  for  which  an  employee  (or 
dependent)  may  be  eligible  while 
serving  at  a  duty  station  outside  the 
continental  United  States:  e.g..  tour 
renewal  agreement  travel  |for  the 
purpose  of  taking  leave  between  tours  of 
duty)  and  educational  travel.  (This  type 
of  travel  is  normally  performed  in 
connection  with  a  travel  entitlement 
resulting  from  a  change  of  station 
assignment  or  renewal  of  a  tour  of  duty 
a'  duty  stations  located  outside  the 
continental  United  States.) 

(8)  Special  mission  travel.  Travel  to 
carry  out  a  special  agency  mission:  e.g., 
move  noncombat  military  units,  provide 
security  to  a  person  or  a  shipment  (such 
as  a  diplomatic  pouch],  move  witnesses 
from  residence  to  other  locations,  and 
travel  by  Federal  beneficiaries  and  other 
nonemployees. 

(9)  Emergency  travel.  Travel  to  return 
an  employee  from  a  temporary 
assignment  location  at  Government 
expense  to  his/her  designated  post  of 
duty  or  home,  or  other  alternate 
location,  where  he/she  would  normally 
be  present  to  take  care  of  the  emergency 
situation  if  the  Government  had  not 
directed  or  assigned  the  employee  to 
another  location  to  perform  official 
business. 

(10)  OLher  travel  purposes.  All  travel 
performed  for  purposes  which  are  not 
included  in  one  of  the  other  listed 
cateyones  Even  though  stated  as  "other 
travel  purposes,"  the  travel 
authorization  and  voucher  should  also 
detail  a  specific  purpose. 

(dj  Cost  estnwtps.  Travel 
authorizations  shall  include  estimates  of 
the  cost  of  the  travel.  Both  unlimited  and 
limited  open  authorizations  shall  also 
include  an  estimate  of  the  travel  costs  to 
be  incurred  over  the  period  covered  by 
the  authorization.  .Agencies  shall  use 
these  estimates  to  obligate  the  funds 
necessary  to  carry  out  that  particular 


travel  to  improve  travel  budgetar> 
controls.  (See  Part  301-10  for  provisions 
covering  employee  source  of  funds  and 
travel  advances,! 

§  301-1.6    instructions/guideline*  lor 

fraveicr*. 

laj  I raveler's potential  liability 
notice.  Travelers  are  accountable  for  all 
transportation  tickets.  Government 
transportation  requests  (CTR's).  or  other 
transportation  procurement  documents 
received  by  them  in  connection  with 
their  official  travel.  Agencies  shall 
provide  written  instructions  to  the 
traveler  at  the  time  an  authorization  is 
issued  advising  of  agency  administrative 
procedures  for  the  control  of  and 
accountability  for  passenger 
transportation  documents.  If  trips  are 
canceled  or  itineraries  changed  after 
tickets  {or  CTR's)  are  issued  to  the 
traveler,  the  traveler  is  liable  for  the 
value  of  the  tickets  issued  until  all  ticket 
coupons  have  been  used  for  official 
travel  purposes  or  all  unused  tickets  or 
coupons  are  properly  accounted  for  on 
the  travel  voucher.  (See  also  S  301- 
11.5(c)(1).)  A  statement  to  this  effect 
shall  be  incorporated  on  the  travel 
authorization,  or  issued  as  a  "Notice  lo 
Traveler"  and  attached  to  the  ticket  or 
GTR  when  issued  to  the  traveler.  (See 
§  301-3.5  for  further  provisions 
regarding  unused  passenger 
transportation  documents.) 

(b)  Promotional  materials  received  in 
connection  with  official  travel  from 
common  carriers,  rental  car  companies, 
or  other  commercial  source.  Employees 
are  obligated  to  account  for  any  gift, 
gratuity,  or  benefit  received  from  private 
sources  incident  to  the  performance  of 
official  business  (Comp.  Gen.  Decision 
B-199656,  July  15. 1981).  All  promotional 
materials  (e.g.,  bonus  flights,  reduced- 
fare  coupons,  cash,  merchandise,  gifts, 
and  credits  toward  future  free  or 
reduced  costs  of  services  or  goods) 
received  by  employees  in  connection 
with  official  travel  or  incident  to  the 
purchase  of  a  ticket  for  official  travel,  or 
other  services  such  as  car  rentals,  are 
due  the  Government  and  may  not  be 
retained  by  the  employee.  When  an 
employee  receives  promotional  material 
from  any  commercial  source  incident  to 
official  travel,  the  employee  shall  accept 
the  material  on  behalf  of  the  Federal 
Government  and  relinquish  it  to  an 
appropriately  designated  agency  official. 
The  governing  regulations  regarding 
agency  disposition  of  promotional 
material  received  by  Federal  employees 
are  prescribed  by  the  Administrator  of 
General  Services  in  41  CFR  101-25.103- 
2. 
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(c)  Denied  boarding  compensation. 
Travelers  shall  be  instructed  to  turn  into 
the  agency  any  cash  or  other  payments 


Govemment-fumished  and  contract 

rental  automobiles  and  airplanes;  and 
any  other  necessary  means  of 


service.  The  use  of  discount  fares 
offered  by  contract  air  carriers  between 
certain  cities  (city-pairs)  is  considered 
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and  would  customarily  rent  a 
Govemment-fumished  vehicle  for  local 
transportation  in  the  destination  area. 

An  pmnlnvpp  mav  alcn  nap  n 


determined  to  be  advantageous  to  the 
Government  under  paragraph  {d){3)  of 
this  section,  such  use  may  be  authorized 


(2)  An  agency  shall,  when 
appropriate,  restrict  the  use  of  taxicabs 
under  paragraph  (c)(1)  of  this  section  or 


*L-    -_ 
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(c)  Denied  boarding  compensation. 
Traveiere  shall  be  instructed  to  turn  into 
the  agency  any  cash  or  other  payments 
received  from  carriers  for  failure  to 
provide  confirmed  reserved  space  as 
provided  in  §  301-3.5. 

(d)  Billing  information  for  ticket 
exchanges.  When  a  traveler  exchanges 
a  ticket  for  one  of  lesser  value,  the 
earner  should  issue  a  receipt  or  a  ticket 
refund  apphcation  and  is  required  to 
make  refund  directly  to  the  appropriate 
agency  billing  office.  To  facilitate  this 
refund  procedure,  agencies  shall  provide 
travelers  with  a  "bill  charges  to" 
address  by  attaching  a  copy  of  the  GTR 
or  some  other  document  containing  this 
information  to  either  the  ticket  or  travel 
authorization  as  provided  in  41  CFR 
101^1.210-1.  (See  also  S  301 -3.5(c).) 

(e)  Use  of  travel  agencies.  The 
services  of  a  travel  agent  may  be  used  to 
obtain  passenger  transportation  services 
within,  from,  or  between  the  United 
States  and  its  possessions  only  under 
the  conditions  specified  in  {  301- 
3.4(b)(2),  or  when  the  travel  agent  is 
providing  services  to  the  Government 
under  a  contractual  arrangement  with 
the  General  Services  Administration  or 
other  agency  approved  by  the  General 
Accounting  Office. 

PART  301-2— TRANSPORTATION 
ALLOWABLE 

Sec 

301-2.1    Expenses  payable  as  transportation 

301-2.2     Methods  of  transportation. 

301-2.3     Local  transportation. 

301-2.4    Emcrsjency  travel  due  to  illness  or 

injury  or  a  personal  emergency  situation. 
301-2.5    Routing  of  travel 
301-2,8    Use  of  Govemmeni-fumished 
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Authority:  5  U.S.C  5701-5709;  E.O  11609. 
July  22,  1971  (36FRl374-'l 

§  30 1  -2. 1    Expense*  payable  as 
transportation. 

Transportation  expenses  which  the 
Government  may  pay  either  directly  or 
through  reimbursement  include  fares, 
rental  fees,  mileage  payments,  and  any 
expenses  incident  to  transportation  such 
as  baggage  transfer  official  telegraph, 
telephone,  radio,  and  cable  messages  in 
connection  with  items  classed  as 
transportation:  steamer  chairs,  steamer 
cushions,  and  steamer  rugs  at  customary 
rates  actually  charged;  staterooms  on 
steamers:  and  other  expenses  set  forth 
in  Parts  301-2  through  301-«. 

§  301-2.2    Mettwds  Of  transportation. 

(a)  Authorized  methods.  Methods  of 
transportation  authorized  for  official 
travel  include  railroads,  airlines, 
helicopter  service,  ships,  buses. 
streetcars,  subways,  and  taxicabs; 


Government-furnished  and  contract 
rental  automobiles  and  airplanes;  and 
any  other  necessary  means  of 
conveyance. 

(b)  Selecting  method  of  transportation 
to  be  used.  Travel  on  official  business 
shall  be  by  the  method  of  transportation 
which  will  result  in  the  greatest 
advantage  to  the  Government,  cost  and 
other  factors  considered,  in  selecting  a 
particular  method  of  transportation  to 
be  used,  consideration  shall  be  given  to 
energy  conservation  and  to  the  total  cost 
to  the  Government,  including  costs  of 
per  diem,  overtime,  lost  worktime,  and 
actual  transportation  costs.  Additional 
factors  to  be  considered  are  the  total 
distance  of  travel,  the  number  of  points 
visited,  and  the  number  of  travelers.  As 
stated  m  5  U.S.C.  5733.  'travel  of  an 
employee  shall  be  by  the  most 
expeditious  means  of  transportation 
practicable  and  shall  be  commensurate 
With  the  nature  and  purpose  of  the 
duties  of  the  employee  requiring  such 
travel." 

(c)  Traveler's  cost  liability  when 
selected  method  is  not  used.  The 
traveler  shall  use  the  method  of 
transportation  administratively 
authorized  or  approved  by  the  agency  as 
most  advantageous  to  the  Government. 
(See  §  301-2.2(b),)  Any  additional  cost 
resulting  from  use  of  a  method  of 
transportation  other  than  that 
specifically  authorized,  approved,  or 
required  by  regulation,  eg.,  contract  air 
service  Isee  paragraph  (d)(l)(ii)(A)  of 
this  section),  shall  be  the  traveler's 
responsibility. 

(d|  Presumptions  as  to  most 
advantageous  method  of 
transportation — (1)  Common  carrier — (i) 
General.  Travel  by  common  carrier  (air. 
rail,  or  bus)  generally  results  in  the  most 
efficient  use  of  energy  resources  and  in 
the  least  costly  and  most  expeditious 
performance  of  travel.  Therefore,  this 
method  shall  be  used  whenever  it  is 
reasonably  available,  Other  methods  of 
transportation  may  be  authorized  as 
advantageous  only  when  the  use  of 
common  earner  transportation  would 
seriously  interfere  with  the  performance 
of  official  business  or  impose  an  undue 
hardship  upon  the  traveler,  or  when  the 
total  cost  by  common  carrier  would 
exceed  the  cost  by  some  other  method 
of  transportation.  The  determination 
that  another  method  of  transportation 
would  be  more  advantageous  to  the 
Ckivemment  than  common  carrier 
transportation  shall  not  be  made  on  the 
basis  of  personal  preference  or  minor 
inconvenience  to  the  traveler  resulting 
from  common  carrier  scheduling. 

(ii)  Selecting  the  most  advantageous 
method  of  common  carrier 
transportation — (A)  Contract  air 


service.  The  use  of  discount  fares 
offered  by  contract  air  carriers  between 
certain  cities  (city-pairs)  is  considered 
advantageous  to  the  Government  and  is 
mandatory  for  authorized  air  travel 
between  those  city-pairs.  See  §  301- 
3.4(b)(l)(ii)  and  FTR  Temporary 
Regulation  2,  "Use  of  contract  airline/ 
rail  passenger  service  between  selected 
cities/airports,"  for  policy  and  specific 
guidelines  and  exceptions. 

(B)  Noncontract  air  service.  The  use 
of  noncontract  air  service  may  be 
authorized  or  approved  only  when 
justified  under  the  conditions  provided 
in  FTR  Temporary  Regulation  2. 
Advance  authorization  and  the 
justification  for  the  use  of  noncontract 
air  service  shall  be  shown  on  the  travel 
order  or  other  form  of  travel 
authorization  before  the  actual  travel 
begins,  unless  extenuating 
circumstances  or  emergency  situations 
make  advance  authorization  impossible. 
In  those  events,  the  employee  shall 
obtain  written  approval  from  the 
appropriate  agency  official  at  the 
earliest  possible  time  after  completing 
the  travel.  The  approval  and 
justification  therefor  shall  be  stated  on 
or  attached  to  the  travel  voucher. 

(C)  Rail  or  bus  service.  Rail  or  bus 
service  may  be  used  when  determined 
by  the  agency  to  be  advantageous  to  the 
Government,  cost,  energy,  and  other 
factors  considered,  and  when 
compatible  with  the  requirements  of  the 
official  travel.  The  use  of  contract  or 
other  discount  fares  offered  to  the 
Government  by  rail  or  bus  carriers 
between  selected  cities  (city-pairs)  is 
considered  advantageous.  Whenever 
these  discount  fares  are  offered  and  the 
accompanying  service  will  fulfill  mission 
requirements,  they  should  be  used  to  the 
maximum  extent  possible.  See  FTR 
Temporary  Regulation  2,  "Use  of 
contract  airline/rail  passenger  service 
between  selected  cities/airports, "  for 
policy  and  specific  guidelines  for  use  of 
contract  rail  service.  See  also  §§  301- 
3.3(b)  and  301-3.4(b)  for  authorized 
service  and  acconunodations  and 
reduced  fares. 

(2)  Government-contract  rental  or 
Government-furnished  automobiles. 
When  it  is  determined  that  an 
automobile  is  required  for  official  travel, 
a  Government-contract  or  a 
Government-furnished  automobile  shall 
be  used  as  follows: 

(i)  A  Government-contract  rental 
automobile  is  the  first  resource  for 
short-term  rental  of  an  automobile  by  an 
employee  on  temporary  duty  (TDY) 
travel.  This  applies  to  employees  who 
travel  to  their  destination  by  common 
carrier,  such  as  airplane,  train,  or  bus. 


and  would  customarily  rent  a 
Government-furnished  vehicle  for  local 
transportation  in  the  destination  area. 
An  employee  may  also  use  a 
Government-furnished  automobile  if  a 
Government-contract  rental  automobile 
is  unavailable  or  if  use  of  a 
Government-furnished  automobile  is 
practicable.  Govemment-fumished 
automobiles  will  continue  to  be 
available  for  use  in  isolated  areas  where 
commercial  rental  contractors  are  not 
available. 

(ii)  A  Govemment-fumished 
automobile  is  the  first  resource  when  an 
automobile  is  required  for  official  travel 
performed  locally  or  within  commuting 
distance  of  an  employee's  designated 
post  of  duty.  If  a  Govemment-fumished 
automobile  is  unavailable,  a 
Government-contract  rental  automobile 
may  be  used. 

(iii)  If  cost  considerations  are  used  in 
determining  whether  a  Government- 
contract  rental  or  a  Goverrunent- 
fumished  automobile  should  be 
authorized  under  this  policy,  the  overall 
cost  shall  include  any  administrative 
costs  as  well  as  any  costs  associated 
with  picking  up  and  returning  the 
automobile. 

(3)  Privately  owned  conveyance.  The 
use  of  a  privately  owned  conveyance 
shall  be  authorized  only  when  its  use  is 
advantageous  to  the  Government, 
except  as  provided  in  paragraph  (e)  of 
this  section.  A  determination  that  the 
use  of  a  privately  owned  conveyance 
would  be  advantageous  to  the 
Government  shall  be  preceded  by  a 
determination  that  transportation  by 
common  carrier,  a  Govemment-contract 
rental  automobile,  or  Govemment- 
fumished  transportation  is  not  available 
or  would  not  be  advantageous  to  the 
Government.  To  the  maximum  extent 
possible,  these  determinations  and  the 
authorization  to  use  a  privately  owned 
conveyance  shall  be  made  before  the 
performance  of  travel. 

(4)  Special  conveyance.  Commercially 
rented  vehicles,  other  than  those  under 
contract  and  other  special  conveyances 
shall  be  used  only  when  it  is  determined 
that  use  of  other  methods  of 
transportation  discussed  in  this 
paragraph  (d)  would  not  be  more 
advantageous  to  the  Government.  In  the 
selection  of  commercially  rented 
vehicles,  first  consideration  shall  be 
given  to  Govemment-contract  rental 
vehicles  available  under  an  appropriate 
GSA  Federal  Supply  Schedule  contract 

(e)  Permissive  use  of  a  privately 
owned  conveyance.  When  an  employee 
uses  a  privately  owned  conveyance  as  a 
matter  of  personal  preference  and  such 
use  is  compatible  with  the  performance 
of  official  business,  although  not 


determined  to  be  advantageous  to  the 
Government  under  paragraph  (dl(3)  of 
this  section,  such  use  may  be  authorized 
or  approved  provided  that 
reimbursement  is  limited  in  accordance 
with  the  provisions  of  Part  301-4. 

(f)  Truvtl  by  ocean  vessel.  Except  for 
travel  between  points  ser\pd  by  ferries, 
travel  by  ocean  vessel  shall  not  be 
regarded  as  advantageous  to  the 
Govemment  in  the  absence  of  sufficient 
justification  that  the  advantages 
accruing  from  the  use  of  ocean 
transportation  offset  the  higher  costs 
associated  with  this  method  of 
transportation:  i.e..  per  diem. 
transportation,  and  lost  worktime. 
Authority  to  authorize  or  approve  travel 
by  ocean  vessel  shall  be  obtained  at  the 
highest  administrative  level  consistent 
with  agency  travel  management  policy. 
The  requirements  of  §  301-3.6|a)  for  use 
of  United  States  flag  ships  shall  be 
observed  (See  §  301-3. 3(c;  for 
authorized  vessel  accommodations.) 

§  301-2.3    Local  transportation. 

(a)  To.  from,  and  between  places  of 
work.  Transportation  by  bus  or  streetcar 
between  places  of  business  at  an  official 
station  or  a  temporary  duty  station  and 
between  places  of  lodging  and  place  of 
business  at  a  temporary  duty  station  is 
allowed  as  a  transportation  expense. 
(Concerning  transportation  by  taxicab 
between  such  places,  see  §  301-3  1  ) 

(b)  To  places  where  meals  ore 
obtained.  Where  the  nature  and  location 
of  the  work  at  a  temporary  duty  station 
are  such  that  suitable  meals  cannot  be 
obtained  there,  the  expense  of  daily 
travel  required  to  obtain  meals  at  the 
nearest  available  place  may  be 
approved  as  necessary  transportation 
not  incidental  to  subsistence.  A 
statement  of  the  necessity  for  such  daily 
travel  shall  accompany  the  travel 
voucher. 

(c)  To  and  from  carrier  terminals.  (1) 
Reimbursement  shall  lie  allowed  for  the 
usual  taxicab  and  airport  limousine 
faies,  plus  tip.  between  a  common 
earner  or  other  terminal  and  either  the 
employee's  home  or  plane  of  business  at 
the  official  duty  station  or  place  of 
business  or  lodging  at  a  temporary  duty 
point,  or  between  the  airport  and  airport 
limousine  terminal.  However,  available 
rourtrsy  transportation  service 
furnished  by  hotels/motels  should  be 
used  by  employees  to  the  maximum 
extent  possible  as  a  first  source  of 
transportation  between  place  of  lodging 
at  the  temporary  duty  point  and 
common  carrier  terminal. 
Reimbursement  shall  be  allowed  for  tips 
when  courtesy  transportation  service  is 
used. 


(2)  An  agency  shall,  when 
appropriate,  restrict  the  use  of  taxicabs 
under  paragraph  (c)(1)  of  this  section  or 
place  a  monetary  limit  on  the  amount  of 
taxicab  reimbursement  when: 

(i)  Suitable  Government  or  common 
carrier  transportation  service,  including 
airport  limousine  service,  is  available 
for  all  or  part  of  the  distance  involved: 
or 

(ii)  Courtesy  transportation  service  is 
provided  by  hotels/motels  between  the 
place  of  lodging  at  the  temporary  duty 
site  and  the  common  carrier  terminal 

(d)  Between  residence  and  office  on 
day  travel  is  performed.  Reimbursement 
may  be  authorized  or  approved  for  the 
usual  taxicab  fares,  plus  tip.  from  the 
employee's  home  to  his/her  office  on  the 
day  he/she  departs  from  the  office  on  an 
official  trip  requiring  at  least  one  night's 
lodging  and  from  the  o^ice  to  his/her 
home  on  the  day  he/she  returns  to  the 
office  from  the  trip,  in  addition  to  taxi 
fares  for  travel  between  office  and 
carrier  terminal. 

(e)  Between  residence  and  office  in 
cases  of  necessity.  Reimbursement  for 
the  usual  taxicab  fares  paid  by  an 
employee  for  travel  between  office  and 
home  may  be  authorized  or  approved 
incident  to  the  conduct  of  official 
business  at  an  employee's  designated 
post  of  duty  when  the  employee  is 
dependent  on  public  transportation  for 
such  travel  incident  to  officially  ordered 
work  outside  of  regular  working  hours 
and  when  the  travel  is  during  hours  of 
infrequently  scheduled  public 
transportation  or  darkness.  Agencies  are 
expected  to  establish  stringent 
administrative  controls  at  sufficiently 
high  levels  which  ensure  that 
reimbursements  are  authorized  only 
when  justifiable  and  when  all 
circumstances  set  forth  herein  are  met. 

§  301-2.4     Emergency  traveJ  6<jf  tr  iMn-^ss 

or  injury  or  a  personal  ernergcocv  M'-i.r-on. 

Provisions  governing  reimbursement 
for  allowable  transportation  in 
connection  with  emergency  travel  due  to 
illness  or  injury  or  a  personal  emergency 
situation  are  set  forth  in  Part  301-12. 

§301-2J    Routing  o!  t.-avei 

(a)  Official  necessity.  All  travel  shall 
be  by  a  usually  traveled  route.  Travel  by 
other  routes  may  be  allowed  when  the 
official  necessity  therefor  is 
satisfactorily  established. 

(b)  Indirect-route  or  interrupted 
travel.  When  a  person  for  his/her  own 
convenience  travels  by  an  indirect  route 
or  interrupts  travel  by  direct  route,  the 
extra  expense  shall  be  borne  by  him/ 
her.  Reimbursement  for  expenses  shall 
be  based  only  on  such  charges  as  would 
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have  been  incurred  by  a  usually 
traveled  route.  When  transportation 
requests  are  used,  they  shall  be  issued 


Sec, 

301-3.5    Unused,  downRraded.  canceled,  or 
oversold  transportation  services, 
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(1)  Agencies  may  not  pay  or 
reimburse  the  employee  for  the  cost  of 
collision  damage  waiver  or  collision 
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employees  while  on  official  business  for      commercial  air  carriers  for  domestic  and      listed  in  paragraphs  (d)(3)  (i)  and  (ii)  of 
the  Govemment.  international  travel  on  official  business        this  section. 

(b)  Train  accommodations — (1)  shall  use  less-than-first  class 
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(i)  Employee  certification  required. 
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have  been  incurred  by  a  usually 
traveled  route.  When  transportation 
requests  are  used,  they  shall  be  issued 
only  for  that  portion  of  the  expense 
prooerly  chargeable  to  the  Government, 
and  th.j  employee  shall  pay  the 
additional  personal  expense,  including 
the  Federal  transportation  tax.  (Ste 
{  301-n.5(a)(3).) 

§  301-2.6    Dm  of  Gov«fnment-fumtth«d 
vehicles. 

(a)  Use  limited  to  official  purposes. 
When  a  Government-furnished  vehicle 
is  used  by  an  employee  for  official 
travel,  its  use  shall  be  limited  to  official 
purposes  {31  U.S.C.  1344  as  implemented 
in  41  CFR  101-38.3)  which  include 
transportation  between  places  where 
the  employee's  presence  is  required 
incident  to  official  business;  between 
such  places  and  places  of  temporary 
lodging  when  public  transportation  is 
unavailable  or  its  use  is  impractical;  and 
between  either  of  the  above  places  and 
suitable  eating  places,  drug  stores, 
barber  shops,  places  of  worship, 
cleaning  establishments,  and  similar 
places  necessary  for  the  sustenance, 
comfort,  or  health  of  the  employee  to 
foster  the  continued  efficient 
performance  of  Government  business. 

(b)  Government  driver's  identification 
card.  Under  instructions  prescribed  by 
the  Office  of  Personnel  Management,  a 
Federal  employee  who  must 
occasionally  use  a  Government- 
furnished  vehicle  for  official  business 
while  on  temporary  duty  away  from  his/ 
her  official  station  need  not  possess  a 
Standard  Form  46,  U.S.  Government 
Motor  Vehicle  Operator's  Identification 
Card,  if  he/she  holds  a  valid  State, 
District  of  Columbia,  or  temtorial  motor 
vehicle  operator's  license  and  presents 
travel  orders  specifically  authorizing  the 
temporary  use  of  a  Government- 
furnished  vehicle. 

(c)  Vehicle  not  available.  If  a 
Government-furnished  vehicle  is  not 
available  when  required  as  a  first 
resource,  a  Government-contract  rental 
or  other  commercially  rented  vehicle 
may  be  used  provided  such  use  is 
consistent  with  {  301-2.2{c)  and  the 
regulations  and  authorizations  of  the 
employee's  agency. 

PART  301-3— USE  OF  COMMERCIAL 
TRANSPORTATION 

Spc. 

301-3.1    Taxlcdbs 

301-3.2    Rental  automobiles  a"(i  specia! 

conveyances. 
301-3.3    Travel  policy  and  cl.is.s  if  sorv-ice 

authorized. 
301-3  4    Special  fares. 


Sec. 

301-3.5    Unused,  downgraded,  canceled,  or 

oversold  transportation  services 
301-3.8    Use  of  United  States  flag  carriers 

.\uthority:  5  U.S.C.  5701-5709:  E.O.  11609, 
July  22. 1971  (36  FR  13747). 

§301-3.1    Taxicab*. 

[f>.]  Approval  rfquir^mont.  For  local 
travel  authorized  under  §  301-2.3  (a)  and 
fb),  the  use  of  taxicabs  may  be  allowed 
if  authorized  or  approved  as 
advantageous  to  the  Government. 
General  authorization  for  use  of 
taxicabs  for  local  travel  in  certain 
situations  is  contained  in  §  301-2.3  (c), 
(d),  and(e). 

lb)  Tips.  In  addition  to  reimbursement 

of  taxi  fare,  the  employee  will  be 
allowed  reimbursement  of  tips  in  the 
amount  of  1.5  cents  when  the  fare  is  $1 
or  less  or  15  percent  of  the  reimbursable 
fare  when  it  exceeds  $1.  If  the  15  percent 
is  not  a  multiple  of  5,  the  reimbursable 
t;p  may  be  increased  to  the  next 
multiple  of  5. 

§  30 1-3.2    Rental  automobiles  and  special 
conveyances. 

(a)  Approval  requirement.  The  hire  of 
boat,  automobile,  tdxicab  (other  than  for 
use  under  §  301-2,3  (c).  (d).  or  (ej). 
aircraft,  liverj-.  or  other  conveyance  will 
be  allowed  if  authorized  or  approved  as 
advantageous  to  the  Government 
whenever  the  employee  is  engaged  in 
official  business  within  or  outside  his/ 
her  designated  po.st  of  duty. 

(b)  Incidental  charges.  If  the  hire  of  a 
special  conveyance  does  not  include 
costs  of  the  incidental  expenses  of 
gasoline  or  oil,  feeding  and  stabling 
horses,  rent  of  g.^rage.  hangar,  or 
boathouse,  subsistence  of  operator, 
ferriage,  tolls,  etc.,  the  same  should  be 
first  paid,  if  practicable,  by  the  person 
furnishing  the  accommodation  or  by  the 
operator,  and  should  be  itemized  in  the 
bill.  (See  §§  301-1 1.3tcJ(5J  and  301- 
11.5(c)(2).) 

(c)  Damage  waiver  or  insurance  costs. 
Commercial  vehicle  rental  contracts 
customarily  include  full  insurance 
coverage  for  property  damage  or  injury 
or  death  to  third  parties  resulting  from 
the  renters  use  of  the  vehicle.  Damage 
to  the  rented  vehicle  (collision  damage), 
however,  is  often  covered  only  above  a 
deductible  amount  specified  in  the 
rental  contract,  the  renter  being 
responsible  for  the  cost  of  damage 
below  that  amount.  In  such  instances, 
additional  insurance  (collision  damage 
waiver  or  collision  damage  insurance)  to 
relieve  the  renter  from  liability  for 
damage  to  the  vehicle  up  to  a  deductible 
amount  is  available  in  the  rental 
contract  for  an  extra  fee. 


t; 


(1)  Agencies  may  not  pay  or 
reimburse  the  employee  for  the  cost  of 
collision  damage  waiver  or  collision 
damage  insurance  when  official  travel  in 
the  rental  vehicle  is  performed  wholly 
within  the  continental  United  States, 
Alaska,  Hawaii,  the  Commonwealth  of 
Puerto  Rico,  or  the  United  States 
territories  and  possessions.  However, 
agencies  are  authorized  to  pay  for 
damage  to  the  rented  vehicle  up  to  the 
deductible  amount  contained  in  the 
rental  contract  if  the  damage  occurs 
while  the  vehicle  is  being  used  for 
official  business. 

(2)  Agencies  may  pay  or  reimburse  the 
employee  for  the  cost  of  collision     > 
damage  waiver  or  collision  damage 
insurance  when  the  vehicle  is  rented  or 
leased  for  official  travel  in  foreign  areas 
(areas  other  than  those  listed  in 
paragraph  (c)(1)  of  this  section)  and 
rental  or  leasing  agency  requirements, 
foreign  statute,  or  legal  procedures 
which  could  cause  extreme  difficulty  to 
Government  employees  involved  in  an 
accident  make  such  insurance 
necessary. 

(3)  The  cost  of  personal  accident 
insurance  is  a  personal  expense  and  is 
not  reimbursable. 

(d)  Hire  from  another  employee  or 
member  of  an  employee 's  family. 
Charges  for  the  hire  of  a  conveyance  of 
another  Government  employee,  a 
member  of  the  traveler's  family,  or  a 
member  of  the  family  of  another 
Government  employee  shall  not  be 
allowed  in  the  absence  of  a  satisfactory 
showing  that  the  conveyance  was  not 
procured  because  of  such  personal  or 
official  relationship  and  that  the 
member  of  the  family  so  furnishing  was 
not  dependent  upon  the  traveler  for 
support.  The  material  facts  shall  be 
reported  in  the  account.  (See  §§  301^,5 
and  301-11.5(d).) 

(e)  Persons  traveling  together.  When 
two  or  more  persons  travel  together  by 
means  of  a  rented  vehicle  or  special 
conveyance,  that  fact,  together  with  the 
name  of  each  traveler  and  the  name  of 
his/her  employing  agency,  must  be 
stated  by  each  traveler  on  his/her  travel 
voucher. 

§  301-3.3    Travel  policy  and  dass  of 
service  luttrarized. 

(a)  General  policy.  It  is  the  policy  of 
the  Government  that  less-than-first- 
class  accommodations  shall  be  used  for 
all  modes  of  passenger  transportation. 
Common  carrier  accommodations  shall 
be  as  specifically  provided  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section  and  shall  apply  to  both  domestic 
and  international  travel  of  civilian 


employees  while  on  official  business  for 
the  Government. 

(b)  Train  accommodations — (1) 
Sleeping  car  accommodations.  When 
overnight  travel  is  involved,  the  lowest 
first-class  sleeping  accommodations 
available  shall  be  allowed.  Higher  cost 
accommodations  may  be  authorized  or 
approved  upon  the  employee's 
certification  on  the  travel  voucher  that 
lowest  first-class  accommodations  were 
not  available  or  that  use  of  superior 
accommodations  was  authorized  or 
approved  by  the  head  of  the  agency  or 
the  agency  head's  designee  for  secunty 
purposes.  When  practicable,  through 
sleeping  accommodations  shall  be 
obtained  if  they  are  more  economical  to 
the  Government. 

(2)  Parlor  car  and  reserved  coach 
accommodations.  When  adequate 
reserved  coach  accommodations  are 
available,  officials  authorizing  travel 
shall  require  that  those  accommodations 
be  used  to  the  maximum  extent  possible. 
However,  use  of  a  parlor  car  seat  may 
be  allowed  when  the  duration  of  the 
train  travel  exceeds  4  hours. 

(3)  Extra-fare  trains.  Travel  by  extra- 
fare  trains  may  be  authorized  or 
approved  whenever  their  use  is 
administratively  determined  to  be  more 
advantageous  to  the  Government  or  is 
required  for  reasons  of  security.  The  use 
of  National  Railroad  Passenger 
Corporation  (Amtrak)  Metroliner  coach 
ser\'ice  is  considered  to  be 
advantageous  to  the  GovemmenL 
Metroliner  Club  service  is  considered  to 
be  first-class  service. 

(c)  Steamer  accommodations.  The 
minimum  first-class  accommodations 
will  be  allowed  when  a  stateroom  is 
included  in  the  cost  of  passage  or  is  a 
sepeirate  charge.  Higher  cost 
accommodations  may  be  allowed  upon 
certification  by  the  employee  on  the 
travel  voucher  that  lowest  first-class 
accommodations  were  not  available  or 
that  use  of  higher  cost  accommodations 
were  authorized  or  approved  by  the 
head  of  the  agency  concerned,  or  his/ 
her  designee,  for  security  purposes.  (See 
§  301-3.8(a)  for  use  of  U.S.  flag  ships.) 
The  travel  order  or  other  administrative 
determination  may,  however,  specify  the 
use  of  an  accommodation  less  costly 
than  the  minimum  first-class 
accommodations  when  suitable  for  a 
particular  voyage.  The  term  "minimum 
first-class  accommodation"  as  used  in 
this  paragraph  means  one  which 
provides  direct  access  from  within  the 
stateroom  to  a  washbasin,  shower  or 
bath,  and  toilet.  (See  §  301-2.2(f)  for 
authorization  of  travel  by  ocean  vessel.) 

(d)  Airline  accommodations — (1) 
Policy.  It  is  the  policy  of  the 
Government  that  employees  who  use 


commercial  air  carriers  for  domestic  and 
international  travel  on  official  bu5ine.ss 
shall  use  less-than-first  class 
accommodations.  (See  J  301-3  6(b)  for 
use  of  U.S.  flag  air  earners)  Only 
limited  exceptions  to  this  policy  may  be 
permitted  as  set  forth  in  paragraph  |d)(3) 
of  this  section. 

(2)  .Authorization  and  approval  of  the 
use  of  first-class  air  accommodations — 
(i)  .Authorization  or  approval.  Heads  cf 
agencies  may  authonze  or  approve  the 
use  of  first-class  air  accommodations 
under  criteria  provided  herein.  As  us«(i 
in  this  paragraph  (d).  "agency  head' 
means  the  Secretary.  Attorney  General  1 
Administrator.  Governor.  Chairman,  or 
chief  official  by  any  other  title  of  an 
executive  agency  (as  defined  in  5  U  S  C. 
105),  an  agency  in  the  legislative  branch 
of  the  Government,  or  the  government  of 
the  District  of  Columbia.  For  ease  of 
administration,  heads  of  agencies  may 
delegate,  with  provisions  for  limited 
redeiegation,  authority  to  authonze  or 
approve  first-class  air  travel  under  this 
paragraph  (d)  provided  that  appropriate 
guidelines  in  the  form  of  regulations  or 
other  written  instructions  are  furnished 
to  the  designee.  The  delegation  or 
redeiegation  of  authority  to  authonze  or 
approve  first-class  air  travel  shall  be 
held  to  as  high  an  administrative  \e\p\ 
as  practical  to  ensure  adequate 
consideration  and  review  of  the 
circumstances  requiring  the  need  for 
first-class  air  accommodations. 

(ii)  Requirements.  Authorization  for 
the  use  of  first-class  air 
accommodations  shall  be  made  in 
advance  of  the  actual  travel  unless 
extenuating  circumstances  or  emergency 
situations  make  advance  authonzation 
impossible.  If  advance  authonzation 
cannot  be  obtained,  the  employee  shall 
obtain  written  approval  from  the  agency 
head,  or  his/her  deputy,  or  other 
designee  at  the  earliest  possible  time. 

(lii)  Employee  responsibility  and 
documentation.  The  employee  shall 
certify  on  the  travel  voucher  the  reasons 
for  the  use  of  first-class  air 
accommodations.  Specific  authorization 
or  approval  shall  be  attached  to.  or 
stated  on,  the  travel  voucher  and 
retained  for  the  record.  In  the  absence  of 
specific  authorization  or  approval,  the 
employee  shall  be  responsible  for  all 
additional  costs  resulting  from  the  use  of 
first-class  air  accommodations.  The 
additional  costs  shall  be  the  difference 
between  the  first-class  accommodations 
used  and  the  next  lower  class  below 
first-class. 

(3)  Ufie  of  first-class  air 
accommodations.  Circumstances 
justifying  the  use  of  first-class  air 
acrommodations  are  limited  to  those 


listed  in  paragraphs  (d)(3)  (i)  and  (ii)  of 
this  section. 

(i)  Employee  certification  required. 
First-class  accommodations  may  be 
used  when  regularly  scheduled  flights 
between  the  authorized  origin  and 
destination  points  (including  connection 
points)  provide  only  first-class 
accommodat  nns  uri;   rip  employee 
certifies  this  circuniitance  on  the  travel 
voucher. 

(ii)  Agency  authority  or  approval 
required.  The  agency  head  (as  defined 
in  paragraph  (d)![2)(i)  of  this  section)  or 
his/her  designee  may  authorize  or 
approve  the  use  of  first-class 
ac c (.) m m wi a ti on s  when; 

(.M  Space  is  :i(it  iivailable  in  less- 
than-first  ciss  a  I  orninodations  on  any 
scheduled  f'.i-^ihi  r:  time  to  accomplish 
the  purpose  of  thi     ff      d  travel  which 
is  so  urgent  that  ;■  (.j:;i;  .!  be  postponed: 

(B)  First-class  hi  t  n'rynrn^iuons  are 
ner,es'>.i:-\  hfc,;iiis<-  !ht  i  :t-;  i:  veeisso 
hai'iiln„ap}H-i,;  ,;:  .it.hfTVMsr  physically 
impaired  thai  ni'icr  .iccommodations 
cannut  be  ust  d.  iiiid  this  condition  is 
substantiated  by  competent  medical 
authonty; 

(C)  First-class  accommodations  are 
required  for  security  purposes  or 
because  exceptional  circumstances,  as 
determined  by  the  agency  head  (or  his/ 
her  designee)  make  their  use  essential 
to  the  successful  performance  of  an 
agency  mission; 

(D)  Less-than-first-class 
accommodations  on  foreign  carriers  do 
not  provide  adequate  sanitation  or 
health  standards;  or 

(E)  The  use  of  first-class 
accommodations  would  result  in  an 
overall  savings  to  the  Government 
based  on  economic  considerations,  such 
as  the  avoidance  of  additional 
subsistence  costs,  overtime,  or  lost 
productive  time  that  would  be  incurred 
while  awaiting  availability  of  less-than- 
first-rlass  accommodations. 

§  301-3.4    Special  tares. 

(a)  [Reserved] 

fb)  Reduced  rates — (1)  Use  of  special 
lower  fares.  (\)  Through-fares,  special 
fares,  commutation  fares,  excursion 
fares,  and  reduced-rate  round-trip  fares 
shall  be  used  for  official  travel  when  it 
can  be  determined  before  the  start  of  a 
trip  that  this  type  of  service  is  practical 
and  economical  to  the  Government. 
Round  trip  tickets  for  special  lower  fares 
which  are  restricted  or  have  specific 
eligibility  requirements  shall  be  secured 
only  when,  on  the  basis  of  the  journey 
as  planned,  it  is  known  or  can  be 
reasonably  anticipated  that  these  tickets 
will  be  used.  The  use  of  special  lower 
fares  under  these  provisions  does  not 
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tdke  precedence  over  the  mandatory  use 
of  contract  air  fares  between  selected 
city-pairs  as  prescribed  in  paragraph 
(t)(l)(ii)  of  this  section. 

(iij  All  agencies,  except  DOD,  shall 
follow  the  policies,  procedures,  and 
requirements  established  in  FTR 
Temporary  Regulation  2  for  the  use  of 
contract  air  carriers  for  official  air  travel 
between  certain  cities/airports.  DOD 
must  follow  procedures  established  in 
the  Military  Traffic  Management 
Regulation.  AR  55-355/ N A VSUPLNST 
4600.70/AFR  75-2/MCO  P4600.14B/ 
DLAR  4500.3. 

(2)  Reduced  group  or  charter  fares 
offered  by  travel  agents,  (i)  Reduced 
fares  for  group  or  charter  arrangements 
available  only  through  travel  agents 
may  be  used  by  individuals  or  a  group  of 
employees  provided  an  administrative 
determination  has  been  made  by  the 
agency  on  a  case-by-case  basis  before 
the  travel  that  use  of  the  reduced  group 
or  charter  fares  will  result  in  a  monetary 
savings  to  the  Government  and  will  not 
interfere  with  the  conduct  of  official 
business.  In  such  instances,  if  payment 
for  transportation  cannot  be  made  to  a 
carrier  with  a  Government 
transportation  request  but  must  be  made 
t)  the  travel  agent,  the  traveler  shall  pay 
for  the  transportation  from  his/her  own 
funds  or  from  a  travel  advance  (see  Part 
301-10)  and  shall  obtain  a  receipt  for  the 
cost  of  the  transportation  necessary  in 
the  performance  of  offical  business 
which  shall  accompany  his/her  voucher 
along  with  a  copy  of  the  required 
administrative  determination. 
Reimbursement  shall  not  exceed  the 
cost  of  accommodations  authorized 
under  {  301-3.3. 

(li)  The  infrequent  traveler,  unaware 
of  the  general  prohibition  against  the 
use  of  travel  agents,  who  inadvertently 
purchases  transportation  with  personal 
funds  from  a  travel  agent  without  the 
required  advance  administrative 
approval,  may  be  granted  an  exception 
to  the  preclusive  provisions  on  a  one- 
time basis  and  may  be  paid  for  the 
travel  costs  incurred  not  to  exceed  the 
cost  which  would  have  been  properly 
chargeable  to  the  Government  if  the 
transportation  service  had  been 
purchased  directly  from  the  carrier  In 
such  cases,  the  traveler  will  be  advised 
that  recurrence  of  such  use  of  travel 
agents  will  result  in  denial  of 
reimbursement  unless  it  can  be 
demonstrated  that  the  traveler  had  no 
alternative. 

(c)  Unequal  fares  available.  Except  as 
provided  in  FTR  Temporary  Regulation 
2.  when  common  carriers  furnish  the 
same  method  of  travel  at  different  fares 
between  the  same  points  for  the  same 
type  of  accommodations,  the  lowest  cost 


service  shall  be  used  unless  use  of  a 
higher  cost  service  is  administratively 
determined  to  be  more  advantageous  to 
the  Government.  (See  {  301-2.2(c).) 

§301-3.5    Unu««d,  downgrade<l,  canceled 
or  oversow  transportation  aervicea. 

(a)  Unused  or  downgraded  tickets  or 
canceled  reservations.  Travelers  are 
required  to  follow  the  guidelines  in  this 
paragraph  (a)  on  unused  passenger 
transportation  services  and 
accommodations: 

(1)  When  a  traveler  knows  that 
reservations  for  transportation  and/or 
accommodations  will  not  be  used,  he/ 
she  must  cancel  the  reservations,  either 
personally  or  through  the  appropriate 
office  handling  agency  travel 
arrangements,  within  the  time  hmits 
specified  by  the  earner.  Similarly,  where 
the  transportation  furnished  is  different, 
or  of  a  lesser  value  than  that  authorized 
on  the  ticket,  or  where  a  journey  is 
terminated  short  of  the  destination 
specified  on  the  transportation  request. 
the  Government  is  due  a  refund.  The 
traveler  shall  report  these  facts  to  the 
appropriate  agency  office  under 
procedures  prescribed  by  the  agency 
concerned.  All  adjustments  in 
connection  with  unfurnished  or  unused 
passenger  transportation  must  be 
promptly  reported  to  prevent  losses  to 
the  Government.  Failure  of  travelers  to 
follow  these  procedures  may  subject 
them  to  liability  for  any  resulting  losses. 

(2)  As  provided  in  41  CFR  101-41.209- 
2.  travelers  are  not  authorized  to  receive 
rpfunds,  credits,  or  any  other  negotiable 
documents  from  carriers  for  unfurnished 
services  or  unused  tickets  (or  portions 
thereof)  issued  in  exchange  for  a 
Government  transportation  request. 
Instead,  the  traveler  should  request  a 
receipt  or  ticket  refund  application  or 
other  written  acknowledgement  of  fare 
adjustment  from  the  carrier  and  furnish 
the  carrier  a  "bill  charges  to"  address. 
All  unused  tickets  (including  portions 
thereof),  coupons,  exchange  orders, 
refund  receipts  or  applications,  notices 
of  fare  adjustments,  etc.,  and  the  factual 
information  relating  to  the  unused 
passenger  transportation  must  be 
attached  to  or  entered  on  the  travel 
voucher.  In  any  case  where  itineraries 
are  changed  or  trips  are  canceled  after 
tickets  have  been  issued  to  the  traveler, 
a  statement  shall  be  entered  on  the 
travel  voucher,  and  initialed  by  the 
traveler,  that  all  tickets  have  been  either 
used  for  official  purposes  or  all  unused 
tickets,  or  portions  thereof  have  been 
properly  accounted  for  and  attached  to 
the  voucher,  (See  also  §§  301-1.6(a)  and 
301-11, 5(c)|l).) 

(b)  Oversold  reserved 
accommodations  (denied  boarding  I. 


Tariff  provisions  of  certain  scheduled 
air  carriers  require  the  payment  of 
liquidated  damages  in  certain  situations 
if  the  carrier  fails  to  provide  confirmed 
reserved  space.  When  payment  of 
liquidated  damages  results  from  travel 
on  official  business,  these  penalty 
payments  are  due  the  Government  and 
not  the  traveler.  Any  traveler  who  has 
been  denied  confirmed  reserved  space 
shall  ensure  that  the  carrier  shows  the 
'Treasurer  of  the  United  States"  as 
payee  on  the  compensation  check  and 
shall  forward  the  payment  to  the 
appropriate  agency  official.  (See  41  CFR 
101-41.209-4.)  These  payments  shall  be 
deposited  by  the  agency  in  accordance 
with  Department  of  Treasury 
requirements  and  credited  to 
miscellaneous  receipt  account  1699 
"Miscellaneous  Dividends  and  Earnings 
Not  Otherwise  Classified."  (See  also 
§  301-1.8  and  41  CFR  101-25.103-2.) 

(c)  Voluntary  vacating  of  reserved 
airline  accommodations.  Airlines  are 
required  to  ask  for  volunteers  to  give  up 
their  reserved  seats  before  the  airline 
denies  boarding  to  any  passenger  with  a 
reservation.  Airlines  are  free  to 
determine  the  amount  to  be  paid  to  the 
volunteer.  Employees  who  voluntarily 
give  up  their  seats  may  retain  these 
payments  only  under  the  following 
conditions.  Employees  should  not 
voluntarily  give  up  their  seats  if  it  will 
interfere  with  the  performance  of  official 
duties.  If  an  employee  voluntarily  gives 
up  his/her  reserved  seat  and,  as  a  result, 
incurs  additional  travel  expenses 
beyond  those  which  he/she  would  have 
normally  incurred,  these  additional 
expenses  must  be  offset  against  the 
payment  received  by  the  employee.  If 
the  employee's  travel  is  delayed  during 
official  duty  hours,  the  employee  would 
be  charged  annual  leave  for  the 
additional  hours, 

(d)  Agency  responsibilities.  Each 
agency  shall  prescribe  procedures  for 
use  by  travelers  when  submitting 
documentation  and  statements  relating 
to  unused  or  downgraded  passenger 
transportation  services.  Included  in 
these  procedures  will  be  instructions  for 
submitting  payments  received  from 
carriers  for  denied  confirmed  reserved 
space.  Agencies  shall  also  provide  the 
traveler  with  a  "bill  charges  to"  address 
by  attaching  a  copy  of  the  GTR,  or  some 
other  document  containing  this 
information,  to  either  the  travel 
authorization  or  the  ticket  to  facilitate 
the  carrier  refund  procedures  as 
required  by  41  CFR  101-41.210-1. 
Necessary  administrative  arrangements 
shall  be  established  for  an  appropriate 
review  of  travel  vouchers  and  attached 
documentation  in  order  to  identify  any 


unused  tickets,  coupons,  etc..  or  other 
evidence  of  refund  due  the  Government. 
To  prevent  losses  to  the  Government 
these  documents  must  be  promptly 
identified  and  processed  under  the 
unused  ticket  refund  procedures 
prescribed  in  41  CFR  101-41.210.  (See 
paragraph  (a)  of  this  section  for  required 
traveler's  statement  intended  to 
highlight  and  facilitate  control  of  unused 
tickets.) 

9301-34    Use  o(  United  States  flag 


(a)  Travel  by  United  Slates  flag  ships. 
Section  901  of  the  Merchant  Marine  Act 
of  1936  (46  U.S.C.  1241(a))  provides: 

Any  officer  or  employee  of  the  United 
States  traveling  on  ofTicial  business  overseas 
or  to  or  from  any  of  the  possessions  of  the 
United  States  shall  travel  and  transport  his/ 
her  personal  effects  on  ships  registered  under 
the  laws  of  the  United  States  where  such 
ships  are  available  unless  the  necessity  of  the 
mission  requires  the  use  of  a  ship  under  a 
foreign  flag:  Provided.  That  the  Comptroller 
General  of  the  United  States  shall  not  credit 
any  allowance  for  travel  or  shipping 
expenses  incurred  on  a  foreign  ship  in  the 
absence  of  satisfactory  proof  of  the  necessity 
therefor. 

(b)  Use  of  United  States  flag  air 
carriers — (1)  Definitions.  As  used  in  this 
paragraph,  the  following  definitions 
apply: 

(i)  The  Fly  America  Act.  The  "Fly 
America  Act"  refers  to  provisions 
enacted  by  section  5  of  the  International 
Air  Transportation  Fair  Competitive 
Practices  Act  of  1974  (Pub.  L  93-623. 
January  3, 1975),  49  U.S.C.  App.  1517.  as 
amended  by  section  21  of  the 
International  Air  Transportation 
Competition  Act  of  1979  (Pub.  L.  96-192, 
February  15, 1980),  94  Stat.  43. 

(ii)  U.S.  flag  air  carrier.  The  term 
"U.S.  flag  air  carrier"  means  an  air 
carrier  holding  a  certificate  under 
section  401  of  the  Federal  Aviation  .Act 
of  1958  (49  U.S.C.  App.  1371).  Foreign  air 
carriers  operating  under  permits  are 
excluded. 

(iii)  United  States.  For  purposes  of  the 
Fly  America  Act,  "United  States"  means 
the  50  States,  the  District  of  Columbia, 
and  the  territories  and  possessions  of 
the  United  States  (49  U.S.C.  App. 
1301(38)). 

(iv)  Gateway  airport  in  the  United 
States.  A  "gateway  airport  in  the  United 
States"  means  the  last  airport  m  the 
United  States  from  which  the  traveler's 
flight  departs,  or  the  first  airport  in  the 
United  States  at  which  the  traveler's 
flight  arrives. 

(v)  Gateway  airport  abroad.  A 
"gateway  airport  abroad"  means  the 
airport  abroad  from  which  the  traveler 
last  embarks  en  route  to  the  United 
States  or  at  which  the  traveler  first 


debarks  incident  to  travel  from  the 
United  States, 

(2)  General  requirements  of  the  Fly 
.'\merica  Act.  The  Fly  America  Act,  49 
U,S.C.  App.  1517,  as  implemented  by  the 
Comptroller  General's  guidelines, 
Decision  B-138942,  March  31, 1981 
requires  Federal  employees  and  their 
dependents,  consultants,  contractors, 
grantees,  and  others  performing  United 
States  Government  financed  foreign  air 
travel  to  travel  by  U.S.  flag  air  carriers: 

(i)  Unless  travel  by  foreign  air  carrier 
is  a  matter  of  necessity  as  defined  in 
paragraph  (b)(3)  of  this  section,  or 

(ii)  When  U.S.  flag  air  carrier  service 
is  available  within  the  guidelines  in 
paragraphs  (b)  (4)  and  (5)  of  this  section 

(3)  Necessity  for  use  of  foreign  air 
carrier  service.  Use  of  foreign  air  carrier 
service  may  be  deemed  necessary  if  a 
U.S.  flag  air  carrier  otherwise  available 
cannot  provide  the  air  transportation 
needed,  or  use  of  U.S.  fiag  air  carrier 
service  will  not  accomplish  the  agency's 
mission. 

(4)  A  vailability  of  U.S.  flag  air  carrier 
senice — (i)  General.  U.S.  flag  air  carrier 
service  is  available  even  though: 

(A)  Comparable  or  a  different  kind  of 
service  can  be  provided  at  less  cost  h\  a 
foreign  air  carrier; 

(B)  Foreign  air  carrier  ser\  ice  is 
preferred  by  or  is  more  convenient  foi 
the  agency  or  the  traveler  or 

(C)  Service  by  a  foreign  air  carrier  can 
be  paid  for  in  excess  foreign  currency, 
unless  U.S.  flag  air  carriers  decline  to 
accept  excess  or  near  excess  foreign 
currencies  for  transportation  payabh 
only  out  of  those  monies.  (See  also 
paragraph  (b)(5)(iv)  of  this  section.) 

[ii]  Scheduling  principles  In 
determining  availability  of  U.S.  Hag  air 
carrier  service,  the  following  scheduling 
principles  should  be  followed  unless 
their  application  results  in  the  last  or 
first  leg  of  travel  to  and  from  the  United 
States  being  performed  by  foreign  air 
carrier 

(A)  U.S.  fiag  air  carrier  ser\ice 
available  at  point  of  origin  should  be 
used  to  destination  or,  in  the  absence  of 
direct  or  through  ser\ic.e.  to  the  farthest 
interchange  point  on  a  usually  traveled 
route; 

(B)  W'here  an  origin  or  inti  rchange 
point  is  not  served  by  U.S.  fiag  air 
carrier,  foreign  air  carrier  service  should 
be  used  only  to  the  nearest  interchani;e 
point  on  a  usually  traveled  route  lo 
connect  with  U.S.  fiat;  air  carrier  service; 
or 

(C)  Where  a  U.S  flag  air  carrier 
involuntarily  reroutes  the  traveler  via  a 
foreign  carrier,  the  foreign  air  carrier 
may  be  u.sed  notwithstanding  the 
availability  of  alternative  U.S  fiag  air 
carrier  service. 


15)  Guidelines  for  determining 
unavailability  of  U.S.  flag  air  carrier 
service — (i)  Travel  to  and  from  the 
United  States.  Passenger  service  by  a 
I'  S  flag  air  earner  will  not  be 
cunsidered  available  when  the  travel  Is 
between  a  gateway  airport  in  the  United 
States  and  a  gateway  airport  abroad 
and  the  gateway  airport  abroad  is: 

(A)  The  traveler's  origin  or  destination 
airport,  and  the  use  of  U.S.  flag  air 
earner  service  would  extend  the  time  in 
a  travel  siatus,  including  delay  at  origin 
and  accelerated  arrival  at  destination. 
by  at  least  24  hours  more  than  travel  by 
foreign  air  carrier 

(B)  An  interchange  point,  and  the  use 
of  US,  fl<ig  air  carrier  service  would 
require  the  trineliT  to  w.,r,t  6  hours  or 
more  to  make  connfcUous  at  that  point 
or  delayed  departure  from  or 
accelerated  arrival  at  the  gateway 
airport  in  the  United  States  would 
extend  the  time  in  a  travel  status  by  at 
least  6  hours  more  than  travel  by  foreign 
air  carrier. 

(ii)  Travel  between  two  points  outside 
the  United  States.  For  travel  between 
two  points  outhidf  th-  United  States. 
U.S.  flag  air  earner  st  rvice  will  not  be 
considered  to  be  reasonably  available 

(A)  If  travel  by  foreign  air  carrier 
would  eliminate  two  or  more  aircraft 
i..h,inges  en  ri<:i!f 

(BJ  When^  nr.i  of  the  two  points 
abroad  is  the  gateway  airptort  en  route 
to  or  from  the  United  States,  if  the  use  of 
a  U.S,  flag  air  carrier  would  extend  the 
time  in  a  travel  status  by  at  least  6  hours 
more  than  travel  by  foreign  air  carrier, 
including  accelerated  arrival  at  the 
overseas  destination  or  delayed 
departure  from  the  overseas  origin,  as 
well  as  delay  at  the  gateway  airport  or 
other  interchange  point  abroad;  or 

(C)  Where  the  travel  is  not  part  of  a 
trip  to  or  from  the  United  States,  if  the 
use  of  a  U.S.  flag  air  carrier  would 
extend  the  time  in  a  travel  status  by  at 
least  6  hours  more  than  traveled  by 
foreign  air  carrier  including  delay  at 
origin,  delay  en  route  and  accelerated 
arrival  at  destination. 

(iii)  Short  distance  travel.  For  all  short 
distance  travel,  regardless  of  origin  and 
destination.  U.S.  flag  air  carrier  service 
will  not  be  considered  available  when 
the  elapsed  travel  time  on  a  scheduled 
flight  from  origin  to  destination  airport 
by  foreign  air  carrier  is  3  hours  or  less 
and  service  by  U.S.  flag  air  carrier 
would  involve  twice  the  travel  time. 

(iv)  Travel  financed  solely  with 
excess  foreign  currencies.  U.S.  flag  air 
carriers  render  themselves  unavailable 
by  declining  to  accept  payment  in 
foreign  currencies  for  transportation 
services  required  by  certain  programs  or 
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activities  of  the  Government  which, 
under  legislative  authority,  are  financed 
solely  with  excess  foreign  currencies 


foreign  flag  air  carrier  must  be 
accompanied  by  a  statement  justifying 
such  use.  The  following  is  provided  as  a 
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airplane.  If  a  detour  was  necessary 
because  of  adverse  weather,  mechanical 
difficulty,  or  other  unusual  conditions, 


(ii)  For  use  of  a  privately  owned 
automobile:  25  cents  per  mile:  and 
(iii)  For  use  of  a  privately  owned 


A  C    AnntA    n^ 


employee's  place  of  business  or 
returning  from  place  of  business  to 
residence  on  a  day  travel  is  performed. 
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activitie*  of  the  Government  which, 
under  legislative  authority,  are  financed 
solely  with  excefls  foreign  currencies 
which  may  not  be  converted  to  U.S. 
dollars.  In  these  instances,  and 
notwithstanding  the  provisions  of 
paragraph  (b](4)(i)(C1  of  this  section, 
foreign  flag  air  carriers  that  will  atxept 
the  required  foreign  currency  miiy  be 
used  to  the  extent  necessary  'o 
accomplish  the  mission  of  the  particular 
program  or  activiiy.  The  statement  of 
justification  required  under  pjiraKraph 
(  ,)(3)  of  this  .section  must  indicate  that 
Khe  transportation  service  needed  can  b»' 
paid  for  only  in  excess  fuPMgn 
currencies  and  that  otherwise  available 
U  S.  flag  air  carriers  declined  to  accept 
payment  in  the  foreign  currencies. 

(c)  Use  of  foreign  flag  air  ccrnen — ( 1  j 
Authorization  or  apprvval  Expenditures 
fiT  commercial  foreign  air 
transportation  on  foreign  air  camer(s| 
will  be  disallowed  unless  there  is 
attached  to  the  appropriate  voucher  a 
certificate  or  memorandum  adequately 
explaining  why  service  by  U.S.  flag  air 
carner(8)  is  not  available,  or  why  it  was 
necessary  to  use  a  foreign  air  earner. 
The  use  of  foreign  flag  air  carriers  may 
be  authorized  or  approved  only  when 
U.S.  flag  air  carrier  service  is  not 
available  as  determined  under  the 
guidelines  in  paragraph  (b)  of  this 
section,  or  when  foreign  air  carriers  are 
used  under  the  reciprocal  terms  of  an 
appropriate  bilateral  or  multilateral 
agreement  as  described  in  paragraph 
(l](2)  of  this  section,  or  when  use  of 
foreign  carriers  is  necessary  under 
paragraph  (b)(3)  of  this  section. 

(2)  Air  transport  agreements.  Nothing 
in  the  guidelines  contained  in  paragraph 
(b)  of  this  section  shall  preclude  and  no 
penalty  shall  attend  the  use  of  a  foreign 
air  carrier  which  provides 
transportation  under  an  air  transport 
agreement  between  the  United  States 
and  a  foreign  government,  the  terms  of 
which  are  consistent  with  the 
international  aviation  policy  goals  set 
forth  at  49  U.S.C.  App.  1502(bJ  and 
provide  reciprocal  rights  and  benefits. 

(3)  lusuficatwn  statement.  A 
statement  executed  by  the  traveler  or 
agency  justifying  the  use  of  a  foreign 
flag  air  carrier  for  any  part  of  foreign 
travel  must  be  entered  on  or  attached  to 
the  travel  voucher,  transportation 
request,  or  other  payment  document. 
Each  request  for  a  change  in  route  or 
schedule  which  involves  the  use  of  a 


foreign  flag  air  carrier  must  be 
accompanied  by  a  statement  justifying 
such  use  The  following  is  provided  as  a 
guide  for  preparing  the  required 
justification  statement: 

I  certify  that  il  (is)  (was)  necessary  for 

(name  of  travclrr  or  agency) 
to  use 

'ri,<fnt!  of  fornivn  fl.iK  vpsnpKs)  or  foreign  flag 
dir  carrierts)) 


Sum  of  certificated 
carrier  segment 
mileage,  traveled     ^  y^^^^  f^^  p^. ^ 


Sum  of  all  segment 
mileage,  traveled 


(flixiit  ulrntlfir.fition  niirrbor! 
or  to  triinspnrt 


(fwrsonul  effeclsi  Ifreight) 
between 

and 


en  route  from 

lo 

un 


(date) 

for  the  following  reasons: 


(date) 


(Signature  of  traveler  or  authorizins  officer) 


(Title  or  positionj 


(Ors.inization) 

(4)  Employee  liability  for  disallowed 
expenditures.  Where  the  travel  is  by 
indirect  route  or  the  traveler  otherwise 
f>iils  to  use  available  US.  flag  air  carrier 
service,  the  amount  to  be  disallowed 
against  the  traveler  is  based  on  the  loss 
of  revenues  suffered  by  U.S.  flag  air 
carriers  as  determined  under  the 
foilnwmg  formula  set  forth  and  more 
fuilv  explained  in  56  Comp.  Gen.  209 
(1977)1 


Sum  of  certificated 

Ldrrier  segment 
mileage,  auuionzed 

Sum  of  all  segment 

mileage,  authorized 


Fare  payable 
by  Government 


Minus 


PART  301-4— REIMBURSEMENT  FOR 
USE  OF  PRIVATELY  OWNED 
CONVEYANCES 

Sec. 

301-4.1    Basic  rules. 

301-4.2    When  use  of  a  privately  owned 

conveyance  is  advantageous  to  the 

Government. 
301-4.3    Use  of  a  privately  owned 

conveyance  instead  of  common  carrier 

transportation. 
301-4  4    Use  of  a  privately  owned 

conveyance  instead  of  a  Government- 
furnished  automobile 
301-4.5    More  tlian  one  person  in 

conveyance. 
301-4  6    Actual  expense  basis. 

Authority:  5  U.S.C.  5701-3709:  E.O  11609 
July  22.  1971  (36  FR  13747) 
§301-4.1    Basic  rules. 

(a)  Mileage  paymens.  When 
employees  and  others  rendering  service 
to  the  Government  use  privately  owned 
motor  vehicles  or  airplanes  in  the 
conduct  of  official  business  within  or 
outside  their  designated  posts  of  duty  or 
places  of  service  and  such  use  is 
authorized  or  approved  as  advantageous 
to  the  Government  or  as  an  authorized 
or  approved  exercise  of  the  employee's 
preference,  payment  shall  be  made  on  a 
mileage  basis  unless  payment  on  an 
actual  expense  basis  is  specifically 
authorized  by  law. 

(b)  Distance  measurements— (\) 
Automobile  and  motorcycle  travel. 
When  transportation  is  authorized  or 
approved  by  privately  owned 
motorcycles  or  automobiles,  distances 
between  points  traveled  shall  be  as 
shown  in  standard  highway  mileage 
guides  or  actual  miles  driven  as 
determined  from  odometer  readings. 
(Actual  odometer  readings  need  not  be 
shown  on  the  travel  voucher.)  Any 
substantial  deviations  from  distances 
shovel  in  the  standard  highway  mileage 
guides  shall  be  explained.  The  mileage 
rate  as  authorized  or  approved  may  be 
paid  from  whatever  point  the  employee 
or  other  person  rendering  service  to  the 
Government  begins  his/her  journey. 

(2)  Airplane  travel.  The  air  mileage 
between  the  origin  and  destination 
airports,  as  determined  from  airways 
charts  issued  by  the  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Commerce,  shall  be 
reported  on  the  reimbursement  voucher 
and  shall  be  used  in  computing  payment 
for  the  use  of  a  privately  owned 


airplane.  If  a  detour  was  necessary 
because  of  adverse  weather,  mechanical 
difficulty,  or  other  unusual  conditions, 
the  additional  air  mileage  may  be 
included  in  the  mileage  reported  on  the 
reimbursement  voucher  and.  if  included, 
it  must  be  explained.  When  an  official 
requirement  for  deviation  from  direct 
route  travel  is  such  that  airway  mileage 
charts  are  not  adequate  to  determine 
mileage,  the  formula  of  flight  time 
multiplied  by  cruising  speed  of  the 
airplane  may  be  the  basis  for  mileage 
determinations. 

(c)  Other  allowable  costs. 
Reimbursement  for  parking  fees;  ferry 
fees;  bridge,  road,  and  tunnel  fees;  and 
airplane  parking,  landing,  and  tiedown 
fees  shall  be  allowed  in  addition  to  the 
mileage  allowance  unless  the  travel 
orders  or  other  administrative 
determinations  restrict  such  allowance. 

§  301-4^    When  use  of  a  privately  owned 
conveyance  Is  advantageous  to  ttie 
Government 

(a)  Authorized  mileage  rates.  When 
the  use  of  a  privately  owned 
conveyance  is  authorized  or  approved 
as  advantageous  to  the  Government  for 
the  performance  of  official  travel  as 
provided  in  §  301-2.2(c)(3), 
reimbursement  to  the  traveler  shall  be  at 
the  mileage  rates  presoribed  in  this 
paragraph  (a). 

(1)  For  use  of  a  privately  owned 
motorcycle:  20  cents  per  mile. 

(2)  For  use  of  a  privately  owned 
automobile:  22.5  cents  per  mile. 

(3)  For  use  of  a  privately  owned 
airplane:  45  cents  per  mile. 

(b)  Mileage  rates  outside  the  United 
States.  Generally,  the  mileage  rates 
prescribed  in  paragraph  (a)  of  this 
section  are  applicable  outside  as  well  as 
within  the  United  States.  However,  if  an 
agency  determines  that  any  mileage  rate 
which  is  below  the  statutory  maximum 
IS  inadequate  compensation  for  use  of  a 
privately  owned  conveyance  in  a 
particular  area  outside  the  United 
States,  the  head  of  the  agency  may 
submit  a  request  to  GSA  for  the 
establishment  of  a  higher  rate  for  that 
area.  Any  new  mileage  rate  approved  by 
GSA  for  a  particular  area  shall  be  the 
uniform  rate  payable  to  all  Federal 
employees  in  that  area.  The  request  to 
establish  a  higher  rate  shall  be 
forwarded  to  the  Genera!  Services 
Administration  (FB).  Washington,  DC 
20406,  and  shall  include  the  following 
information: 

(1)  A  recommended  mileage  rate  not 
exceeding  the  following  statutory 
maximums: 

(i)  For  use  of  a  privately  owned 
motorcycle:  20  cents  per  m.ile; 


(ii)  For  use  of  a  privately  owned 
automobile:  25  cents  per  mile:  and 

(Hi)  For  use  of  a  privately  owned 
airplane:  45  cents  per  mile. 

(2)  An  analysis  of  the  costs  per  mile  of 
operating  the  privately  owned 
conveyance  in  the  particular  area 
involved  shall  include  the  data  listed  in 
paragraphs  (b)(2)  (i)  through  (iv)  of  this 
section.  Expenses  which  are 
reimbursable  as  separate  allowances 
under  §  301-4. 1(c).  such  as  parising  or 
toll  fees,  shall  not  be  included  as  cost 
factors  in  this  analysis. 

(i)  Size/type  of  conveyance  to  which 
the  cost  data  apply, 

(11)  Fixed  operating  costs:  Vehicle 
depreciation,  insurance,  taxes,  and 
registration  fees. 

(iii)  Variable  operating  costs: 
Gasoline,  motor  oil,  maintenance, 
repairs,  and  tires. 

(iv)  Other  related  cost  factors 
affecting  vehicle  operating  costs  whu.h 
are  peculiar  to  the  area  involved. 

(c)  Special  rule  when  permanent  duty 
travel  is  involved.  The  regulations 
contained  in  Chapter  302  of  this  title 
shall  apply  when  privately  owned 
automobiles  are  used  in  connection  with 
employees'  permanent  changes  of 
station,  when  the  appointees  or  student 
trainees  described  therein  travel  to  their 
first  permanent  duty  stations,  or  when 
employees  return  from  posts  of  duty 
outside  the  continental  United  States  to 
places  of  actual  residence  for 
separation. 

(d)  To  and  from  common  carrier 
terminals  and  office — ( 1 )  Round  trip 
instead  of  taxicab  to  carrier  terminal's 
Instead  of  using  a  taxicab  under  §  .301- 
2.3(c),  payment  on  a  mileage  basis  at  ttie 
rate  of  22.5  cents  per  mile  and  other 
allowable  costs  as  set  forth  in  §  301- 
4.1(c)  shall  be  allowed  for  the  round-tnp 
mileage  of  a  privately  owned 
automobile  used  by  an  employee  going 
from  either  the  employee's  home  or 
place  of  business  to  a  terminal  or  from  a 
terminal  to  either  the  employee  s  home 
or  place  of  business.  However,  the 
amount  of  reimbursement  for  the  round 
trip  shall  not  in  either  instance  exceed 
the  taxicab  fare,  including  tip.  allowable 
under  §  301-2.3(c)  for  a  one-way  tnp 
between  the  applicable  points. 

(2)  Round  trip  instead  of  taxicab 
between  residence  and  office  on  day  of 
travel.  Instead  of  using  a  taxicab  under 
§  301-2  3(d)  (in  connection  with  official 
travel  requiring  at  least  one  night's 
lodging),  payment  on  a  mileage  basis  at 
the  rate  of  22.5  cents  per  mile  and  other 
allowable  costs  as  set  forth  in  §  301- 
4.1(c)  shall  be  allowed  for  round-trip 
mileage  of  a  privately  owned 
automobile  used  by  an  employee  going 
from  the  employee's  residence  to  the 


employee's  place  of  business  or 
returning  from  place  of  business  to 
residence  on  a  day  travel  is  performed. 
However,  the  amount  of  reimbursement 
for  the  round  trip  shall  not  exceed  the 
taxicab  fare,  including  tip,  allowable 
under  S  301-2.3{d)  for  a  one-way  trip 
between  the  points  involved. 

(3)  Privately  owned  conveyance  used 
to  transport  other  employees  between 
residence,  office,  and  common  carrier 
terminals.  Payment  imder  paragraphs 
(d)  (1)  and  (2)  of  this  section  may  be 
made  without  the  taxicab  fare  limitation 
when  the  privately  owned  conveyance 
used  by  the  employee  for  official  travel 
is  also  used  to  pick  up  and  transport  one 
or  more  additimal  employees  traveling 
between  home,  office,  and  common 
carrier  terminals  incident  to  a  temporary 
duty  assignment  Pjnployee  participation 
under  this  provision  is  voluntary.  The 
nanu  s  of  the  additional  employees  and 
their  employing  offices/agencies  should 
be  stated  on  the  travel  voucher  in 
accordance  with  {  301-4.5. 

(4)  Parking  when  automobile  is  left  at 
terminal.  The  fee  for  parking  an 
automobile  at  a  common  carrier 
terminal  or  other  parking  area  while  the 
traveler  is  away  from  his/her  official 
station  shall  be  allowed  only  to  the 
extent  that  the  fee  plus  the  allowable 
reimbursement  to  and  from  the  terminal 
or  other  parking  area  does  not  exceed 
the  estimated  cost  for  use  of  a  taxicab  to 
and  from  the  terminal  under  the 
provisions  of  5  301-2.3{c). 

!;  301-4.3    Use  of  a  privately  owned 
conveyance  tnslesO  of  common  carrier 
transportation 

Whenever  a  privately  owned 
conveyance  is  used  for  official  purposes 
as  a  matter  of  personal  preference 
instead  of  common  carrier 
transportation  under  S  301-2.2(d). 
payment  for  such  travel  shall  be  made 
on  the  basis  of  the  actual  travel 
performed,  computed  under  S  301-4.1  at 
the  mileage  rate  prescribed  in  {  301- 
4.2(a)  plus  the  per  diem  allowable  for 
the  actual  travel.  The  total  allowable 
shall  be  limited  to  the  total  constructive 
cost  of  appropriate  common  carrier 
transportation  including  constructive 
per  diem  by  that  method  of 
transportation.  Constructive  cost  of 
transportation  and  per  diem  by  common 
carrier  shall  be  determined  under  the 
following  rules: 

(a)  Mode  of  travel  to  ^e  used  for 
comparison— [1]  Airplane.  The  mileage 
payment  shall  not  exceed  the 
constructive  cost  of  coach 
accommodations  (or  tourist  or  economy 
accommodations  if  a  carrier  uses  this 
term  instead  of  "coach 
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accommodations")  on  airplanes  when 
such  service  is  provided  by  a  carrier.  If 
It  is  not  provided,  the  comparison  will 
be  made  with  standard  class 
accommodations  if  provided;  otherwise, 
with  first-class  accommodations.  When 
accommodations  are  provided  on  both 
jet  and  propeller-driven  planes,  the 
comparison  shall  be  made  with  the  jet 
planes.  (For  the  purpose  of  this 
provision,  a  class  of  service  is 
considered  to  be  provided  by  a  earner 
when  it  is  scheduled  on  flights  serving 
origin  and  destination  points,  regardless 
of  whether  space  would  have  been 
available  had  the  traveler  used  air 
transportation  for  the  official  travel.) 

(2)  Train.  When  none  of  the 
accommodations  described  in  paragraph 
(a)(1)  of  this  section  is  provided  by  an 
air  carrier,  the  mileage  payment  shall  be 
limited  to  the  constructive  cost  of  first- 
class  rail  transportation  or  coach 
accommodations  when  the  elapsed  time 
of  the  rail  journey  is  4  hours  or  less.  The 
constructive  cost  comparison  may  also 
be  made  with  rail  transportation,  even 
though  air  transportation  is  provided, 
when  an  administrative  determination  is 
made  that  such  comparison,  including 
related  per  diem,  is  more  economical, 
and  the  travel  order  or  other 
administrative  directive  so  provides. 

(3)  Bus.  When  neither  air  nor  r^il 
accommodations  are  provided,  the 
mileage  payment  shall  be  limited  to  the 
constructive  cost  of  bus  transportation 

(b)  Transportation  casta  to  be 
considered  in  addition  to  fares.  In 
determining  the  constructive  common 
carrier  cost,  there  shall  also  be  included 
the  usual  transportation  costs  to  and 
from  the  common  earner  terminals.  In 
addition,  the  cost  of  excess  baggage 
shall  be  included  when  it  would  have 
been  allowed  had  the  traveler  used  the 
carrier  upon  which  the  constructive 
transportation  costs  are  determined, 
provided  the  traveler  certifies  as  to  the 
weight  of  the  baggage  or  presents  other 
acceptable  evidence  of  its  weight. 

(c)  Per  diem  allo^'once.  The 
constructive  per  diem  shall  be  the 
amount  which  would  have  been 
allowable  if  the  traveler  had  used  the 
carrier  upon  which  the  constructive 
transportation  costs  are  determined. 

(d)  Use  of  actual  and  reasonable 
schedules.  In  making  the  foregoing 
constructive  cost  comparisons  of 
transportation,  scheduled  departure  and 
arrivals  of  planes,  trains,  and  buses  at 
unreasonable  hours  shall  be 
disregarded.  (For  this  purpose, 
"unreasonable  hours"  means  those 
which  would  unduly  inconvenience  the 
traveler  or  adversely  affect  his/her 
safety,  or  which  would  result  in  unduly 
increasing  the  cnnstructivp  pf-r  diem.) 


§  301-4.4    Use  of  a  piivataly  owned 
conv«yanc«  Instead  of  a  Govemment- 
fumished  automoMle. 

(a)  Planning  for  use  of  Government- 
furn'shed  automobiles.  When  use  of  a 
privately  owned  conveyance  is 
authorized  or  approved  under  §  301- 
2.2(e)  even  though  use  of  a  Government- 
furnished  automobile  would  be  more 
advantageous  to  the  Government. 
reimbursement  to  the  employee  shall  be 
limited  to  the  cost  which  would  be 
incurred  for  use  of  a  Government- 
furnished  automobile.  The  normal  rate 
of  reimbursement  shall  be  that  provided 
in  paragraph  (b)  of  this  section; 
however,  agencies  should  obtain 
commitments  from  employees  who  are 
expected  to  perform  extensive 
automobile  travel  on  official  business 
whether  they  will  use  Government- 
furnished  automobiles  or  whether  they 
will  elect  to  use  privately  owned 
conveyances.  Such  commitments  will  be 
fur  periods  of  time  which  warrant  the 
making  of  arrangements  for  supply  of 
Government-furnished  automobiles,  and 
commitment  changes  shall  be  made  in 
sufficient  time  in  advance  of  their 
effective  dates  to  permit  arrangements 
to  be  made  for  acquisition  or  disposal  of 
Government-furnished  automobiles  as 
required.  An  employee  who  is 
committed  to  use  a  Government- 
furnished  automobile  shall  not  be 
authonzed  reimbursement  for  use  of 
his/her  privately  owned  conveyance 
instead  of  a  Government-furnished 
automobile;  except  that,  if  such  an 
employee  occasionally  uses  his/her 
privately  owned  conveyance  when  a 
Covernment-fu.Tiished  automobile  is 
available,  mileage  reimbursement 
limited  to  the  cost  of  operating  a 
Government-furnished  vehicle  (fixed 
costs  excluded  as  provided  in  paragraph 
(c)  of  this  section)  may  be  authorized  or 
approved. 

(b)  Reimbursement  based  on 
Government  costs.  It  has  been 
determined  that  the  average  mileage 
cost  for  use  of  a  Government-furnished 
automobile  for  travel  in  the  continental 
United  States  is  18.0  cents.  Therefore. 
the  mileage  rate  for  authorized  use  of  a 
privately  owned  conveyance  when  use 
of  a  Government-furnished  automobile 
would  be  most  advantageous  to  the 
Government  shall  be  18.0  cents. 
Exceptions  to  the  18.0-cent  limitation 
may  be  authorized  if  an  agency 
determines  that,  because  of  unusual 
circumstances,  the  cost  of  providing  a 
Government-furnished  automobile 
would  be  higher  than  18,0  cents.  In  such 
instances,  the  agency  ma>  allow 
reimbursement  at  such  higher  rate 
within  the  rate  stated  in  §  301 -4.2(a)  for 
advantageous  use  that  will  most  nearly 


equal  the  cost  of  providing  a 
Government-furnished  automobile  in 
those  circumstances.  In  addition  to 
mileage  for  the  distance  allowed  under 
§  301 -4.1(b),  the  employee  may  be 
reimbursed  for  expenses  authorized 
under  §  301-4.1(c)  which  would  have 
been  incurred  if  a  Government-furnished 
vehicle  had  been  used. 

(c)  Partial  reimbursement  when 
Government  automobile  is  available. 
When  an  employee  who  is  committed  to 
using  a  Government-furnished 
automobile,  or  who  because  of  the 
availability  of  Government-furnished 
automobiles,  would  not  ordinarily  be 
authorized  to  use  a  privately  owned 
conveyance  instead  of  a  Government- 
furnished  automobile,  nevertheless 
requests  use  of  a  privately  owned 
conveyance,  reimbursement  may  be 
authorized  or  approved.  The  rate  of 
reimbursement  shall  be  9.5  cents  per 
mile,  which  is  the  approximate  cost  of 
operating  a  Government-furnished 
automobile,  fixed  costs  excluded, 

(d)  Reimbursement  claims.  When 
claiming  mileage  at  the  18,0-cent  rate, 
the  employee  shall  state  on  the  voucher 
that  a  commitment  was  not  made  to  use 
a  Government-furnished  automobile  and 
that  reimbursement  for  use  of  a 
privately  owned  automobile  was  not 
limited  under  paragraph  (c)  of  this 
section. 

§301-4.5    More  than  one  person  in 
conveyance. 

Mileage  shall  be  payable  to  only  one 
of  two  or  more  employees  traveling 
together  on  the  same  trip  and  in  the 
same  conveyance,  but  no  deduction 
shall  be  made  from  the  mileage 
otherwise  payable  to  the  employee 
entitled  thereto  by  reason  of  the  fact 
that  other  passengers  (whether  or  not 
Government  employees)  may  travel  with 
him/her  and  contribute  to  defraying  the 
operating  expenses.  The  names  of 
employees  and  their  employing  agencies 
should  be  stated  on  the  voucher.  (See 
§  301-11.5(d).) 

§  301-4.6    Actual  expense  iMsis. 

(a)  Used  only  when  authorized  by 
law.  Reimbursement  on  an  actual 
expense  basis  appHes  to  reimbursement 
for  use  of  a  privately  owned  motorcycle, 
automobile,  or  airplane  only  where  such 
method  of  reimbursement  is  authorized 
by  law:  otherwise,  reimbursement  is  to 
be  made  under  the  provisions  of  §§  301- 
4.1  through  301-4.5, 

(b)  Comparative  cost  requirement. 
The  use  of  a  privately  owned 
conveyance  on  an  actual  expense  basis, 
as  distinguished  from  a  mileage  basis 
under  §§  301^.1  through  301-4.5,  may 


be  authorized  or  approved  provided  the 
aggregate  of  allowable  expenses  plus 
any  increased  subsistence  expenses 
through  increased  travel  time  or  less 
subsistence  savings  through  reduced 
travel  time,  as  the  case  may  be.  does  not 
exceed  the  cost  of  transportation 
available  by  common  carrier. 

(c)  Reimbursable  costs.  For  such 
travel  on  an  actual  expense  basis,  the 
employee  shall  be  entitled  to 
reimbursement  of  the  cost  oT  gasoline. 
Oil,  feed  of  horses,  garage  or  hangar  rent 
and  stabling  of  horses  while  officially 
detained  en  route,  and  bridge,  ferry,  and 
other  tolls.  In  determining  the  amount  of 
increased  subsistence  expenses  or 
subsistence  savings  for  a  given  period  of 
time,  the  per  diem  rate  nam.ed  in  the 
travel  order  shall  be  used.  Charges  for 
repairs,  depreciation,  replacements, 
grease,  antifreeze,  towage,  and  simiLir 
speculative  expenses  shall  not  be 
allowed.  Exemption  from  payment  of 
tax  on  gasoline  in  States  providing  surh 
exemption  shall  be  claimed.  The 
standard  Federal  forms  shall  be  used  for 
that  purpose.  When  exemption  is 
refused,  receipts  shall  be  obtained  in 
duplicate,  (See  §|  301-11.3(c)(7)  and 
;}01-11.5(c)(2).) 

PART  301-5— BAGGAGE 

Sec. 

301-5.1  Dermitions. 

301-5.2  Authorization  for  excess  bagjjapp 

301-5.3  Payment  of  costs  for  baggage. 

301-5.4  Stoppage  in  transit 

301-5.5  Requirement  for  use  of  least  costly 
means  of  shipment. 

Authority:  5  U.S.C.  5701-5709.  E.O  11609 
|uly  22,  1971  (36  FR  13747). 

§  301-5.1    Oefinitions. 

(a)  Baggage.  The  term  "baggage"  as 
used  in  this  regulation  means 
Government  property  and  personal 
property  of  the  traveler  necessary  for 
official  travel. 

(b)  Excess  baggage.  Baggage  in  excess 
of  the  weight,  size,  or  number  of  pieces 
that  is  carried  free  by  transportation 
companies  shall  be  classed  as  excess 
baggage. 

§  301-5.2    Auttrarlzation  for  excess 
ttaggage. 

Where  less-than-first-class 
accommodations  are  used, 
transportation  of  baggage  up  to  the 
number  of  pieces  or  weight  carried  free 
on  first-class  service  shall  be  allowed  at 
Government  expense:  in  all  other 
instances,  excess  baggage  charges  shall 
be  allowed  only  when  authorized  or 
approved. 


§  301-5.3    Payment  of  costs  lor  baggage 

(a)  Transportation  charges  for  excess 
ba;:;ffage.  As  a  general  rule,  travelers 
shall  make  each  payment  of  domestic 
a;riine  excess  baggage  charges  that  do 
not  exceed  $15  Where  excess  baggage 
services  arc  specifically  authorized,  the 
travel  order  shall  clearly  state  whether 
such  charges  are  to  be  paiii  for  in  cash 
by  the  traveler  or  to  be  authorized  on 
the  Government  transportation  request. 
If  the  authorization  for  excess  baggage 
is  not  included  on  the  transportation 
request,  ttie  t^-aveler's  claim  for 
reimbursement  shall  be  included  on  the 
tiave!  voucher. 

(b)  Transfer  of  baggage.  Necessary 
charges  for  the  transrer  of  baggage  shall 
be  allowed. 

(c)  Storage  of  baggage.  Charges  for  the 
stoiage  of  baggage  shall  be  allowed 
when  it  is  shown  that  the  storage  was 
solely  on  account  of  official  business. 

(d)  Checking  and  handling  of  baggage 
Charges  for  checking  baggage  shall  be 
allowed.  Charges  or  tips  at 
transportation  terminals  shall  be 
alu)vved  for  handling  Government 
property  carried  by  the  traveler. 

§  301-5.4    Stoppage  in  transit 

Care  should  be  taken  to  stop  baggage 
that  has  been  checked  on  a  ticket 
beyond  ttie  point  where  ttie  traveler 
leaves  the  carrier  If  baugaj^e  cannot  be 
intercepted  or  transferred  and  is  carried 
through  to  original  destination  on  the 
unused  portion  of  the  ticket,  full 
explanation  of  the  facts  shall  be  made  to 
the  administrative  office  at  the  time  the 
un^ised  ticket  is  forwarded  for 
redemption,  or  tfie  explanation  shall  be 
shown  on  the  voucher.  Failure  to 
observe  this  rule  shall  result  in  any 
excess  cost  to  the  Government  being 
charged  to  the  employee. 

§301-5.5    Requirement  for  use  of  least 
costly  means  of  shipment 

(a)  Selection  of  trcnsportation  service. 
When  the  total  weight  of  Government 
property  and  personal  effects  or  other 
property  needed  by  the  traveler  exceeds 
the  baggage  allowance,  quantities  in 
excess  of  the  allowance  shall  be  shipped 
by  parcel  post,  where  practical,  or,  if  not 
suitable  for  mailing,  by  freight  or 
express  if  any  of  those  less  costly  means 
of  shipment  will  suffice  Shipments  must 
not  be  made  as  accompanied  baggage  or 
express  when  ordinary  freight  service 
will  meet  the  official  needs.  Due 
consideration  must  be  given  to  the 
probable  cost  of  collecting  or  delivering 
the  shipment  and  the  time  required  for 
transmission 

(b)  Use  of  Govenmioiu  bills  of  lading. 
Express  and  freight  shipments  shall  be 
made  on  Government  bills  of  lading 


unless  such  handling  will  interfere  with 
the  official  purposes  of  the  trip  or  unless 
it  is  not  practical.  Charges  on  shipments 
made  on  Government  bills  of  lading 
must  not  be  paid  by  the  traveler. 

(c)  Government  bills  of  lading  not 
accepted.  When  acceptance  of 
shipments  on  Govemmenl  bills  of  lading 
is  refused,  payment  of  the  amount 
demanded  shall  be  made.  A  report  of 
the  circumstances  shall  be  sent  to  the 
administrative  office.  When 
Govenunent  bills  of  lading  are  refused 
or  not  used  and  cash  payment  is 
demanded,  the  carrier  s  receipt  showmg 
the  original  point  of  shipment, 
destination,  number  of  packages, 
contents  and  separate  weight  of  each 
package,  and  rate  and  amount  of 
charges  paid  shall  be  accepted  in 
support  of  the  charge. 

PART  301-6— COWMUNiC,A^':?NS 
SERVICES 

301-6.1  Authorization. 

301-6.2  Type  of  service  used. 

301-6J  Written  messages. 

301-6.4  OfTicial  communications. 

301-6.5  Supporting  statement. 

301-6.6  Charges  for  telegraph,  cable,  and 

radio  services. 

301-67  Priority  of  offlcial  messages 

Authority:  5  U.S.C.  5701-S709;  E.0. 11609. 
July  22. 1971  (36  FR  13747). 

§301^.1     Aut-Wi.-.3!ior 

When  necessary,  telephone,  teletype, 
telegraph,  cable,  and  radio  service  may 
be  used  on  o^icial  business. 

§301-eJ    Type  of  service  used. 

(a)  Government  equipment.  Whenever 
possible,  official  long  distance  telephone 
calls  and  other  communications  sen'ices 
shall  be  through  the  use  of  Government- 
owned  and  -leased  equipment. 

(b)  Use  of  commercial  services.  If 
Government  services  are  not  available, 
the  least  expensive  practicable  type  and 
class  of  commercial  service  shall  be 
used. 

§  301-6.3    Written  mfysages. 

When  necessary.  »\;.:ten  messages 
may  be  used  while  on  official  business. 
However,  care  shall  be  exercised  in 
preparing  messages  to  provide  only 
those  words,  figures,  and  punctuation 
necessary  to  the  meaning  of  the 
message. 

§  3C1-6  4     Ofttcial  communicafiO'":s 

(a)  l.ocaJ  calls.  Charges  lor  local 
telephone  calls  on  official  business  shall 
be  allowed  as  a  transportation  expense 
(See  §  301-11.5(a)(l)  regarding  entry  of 
such  calls  on  travel  vouchers  as  a 
transportation  expense.) 
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[b]  Resen-al/on  of  accommodations- 
Charges  for  commercial  communication 
services  when  necessary  for  reservms 
airplane,  train,  or  other  transportation 
accommodations  for  official  business 
are  transportation  expenses  and  may  be 
allowed  when  supported  by  a 
satisfactory  explanation. 

(c)  Use  of  Government  telpphone 
systems  during  officio!  travel  The 
Federal  Telecommunications  System 
(FTS)  intercity  network  and  other 
Government-provided  long  distance 
telephone  services  are  to  be  used  only  to 
conduct  official  business;  i.e.,  if  the  call 
is  necessary  in  the  interest  of  the 
Government  (31  U.S.C,  1348(b)).  These 
networks  are  to  be  used  for  placement 
of  calls  instead  of  the  commercial  toll 
network  to  the  maximum  extent 
practicable.  (See  S  301-6.2.) 
Authorization  or  approval  of  employees' 
use  of  the  Government  telephone 
systems  (including  calls  over 
commercial  systems  which  w'.i!  be  paid 
for  by  the  Government)  during  official 
travel  shall  be  in  accordance  with 
agency  directives  issued  pursudnt  to  the 
Federal  Information  Resources 
Management  Regulation  (FIR.MR)  (41 
CFR  201-38.007  through  201-38.007-7). 

§  301-4.5    Supporting  statefn«nt. 

Charges  for  official  commercial 
telephone  calls,  telegrams,  cablegrams, 
or  radiograms  on  official  business  may 
be  allowed  provided  a  statement  is 
furnished  showing  the  points  between 
which  service  was  rendered,  the  date, 
the  amount  paid  for  each  telephone  call, 
telegram,  cablegram,  or  radiogram,  and 
that  they  were  required  on  official 
business.  When  the  public  interest  so 
requires,  the  points  between  which 
telephone  service  was  rendered  need 
not  be  stated  in  the  official  travel 
voucher,  but  may  be  stated  in 
confidence  to  the  administrative  official. 

$  301-4.6    Ctiarg«s  for  t«i«graph,  cable, 
and  radio  acrvtces. 

(a)  Collect  service.  Official  telegrams, 
cablegrams,  and  radiograms  sent  to 
Government  offices  having  authorized 
charge  accounts  shall  be  endorsed  by 
the  sender  as  "Official  Business-Collect" 
unless  otherwise  directed  by  a 
designated  authority.  All  others  shall  be 
prepaid. 

(b)  Cash  payment.  When  "collect" 
service  is  refused,  payment  of  the 
amount  demanded  shall  be  made  A 
report  of  the  circumstances  and  a 
receipted  copy  of  the  message  shall  be 
sent  to  the  administrative  office 

(c)  Words  chargeable.  .All  mfssages 
shall  be  subject  in  all  respects  to  the 
prevailing  commercial  count  of 


chargeable  words.  In  addition,  collect 
messages  may  include  a  surcharge. 

§  30 1  -6. 7    Priortty  of  offjcial  m«Mag««, 

All  Government  communications  by 
telegraph,  cable,  or  radio  shall  have 
priority  over  all  other  business,  except 
radio  communications  or  signals  which 
are  given  absolute  pnonty  under  the 
Communications  Act  of  1934.  as 
amended,  and  shall  be  subject  to  the 
prevailing  classifications,  practices,  and 
regulations  applicable  to  the 
corresponding  commercial 
communications.  Employees  sending 
such  communications  shall  endorse 
thereon  the  words  "official  business," 
Complaints  may  be  filed  with  the 
Federal  Communications  Commission  in 
accordance  with  section  208  of  the 
Communications  Act  of  1934,  as 
amended. 

PART  301-7— PER  DIEM 
ALLOWANCES 

Sec. 

301-7.1    General. 

301-7.2    Maximum  per  diem  rates. 

301-7.3    Rale  adjustment  requests  for  travel 

within  CONUS. 
301-7.4    General  rules  affecting  entitlement 

to  per  diem. 
301-7.5    Lodfiinss-pins  per  diem  computation 

rules  for  travel  w:thin  CONUS. 
301-7.6    Per  diem  computation  njlt^s  for 

travel  to,  from,  beiween.  or  wiihin 

locations  outside  CONl'S. 
301-7.7    Reductions  m  maximum  per  diem 

rates  when  appropriate  (worldwide). 
301-7.8  "Mixed  travel"  reimbursements. 
301-7.9    Per  diem  allowance  computations 

for  special  situations  (worldwide). 
301-7.10    Time  determinations. 
301-7.11     Interruption.s  of  per  diem 

entitlement. 

Authority:  5  U  S.C.  5701-5709.  E.O.  11609, 
luly  22.  1971  136  FR  13747). 

5301-7.1    General. 

This  Part  301-7  applies  worldwide 
(both  within  and  outside  CONUS) 
except  as  specifically  provided  herein. 

(a)  Authority  Per  diem  allowances 
shall  be  paid  as  prescribed  in  this  Part 
301-7  for  official  travel  away  from  the 
official  station  (including  travel 
incidental  to  a  change  of  official 
station),  except  when  actual  subsistence 
expense  reimbursement  is  authorized  or 
approved  as  provided  in  Part  301-8. 

(b)  Definitions.  For  purposes  of  this 
Part  301-7,  the  following  definitions 
apply; 

(1)  Calendar  day.  Calendar  day  means 
the  24-hour  penod  from  one  midnight  to 
the  next  midnight.  For  purposes  of  this 
regulation,  the  calendar  day  technically 
begins  one  second  after  midnight 
(refiected  herein  as  12:01  am.)  and  ends 
at  12:00  midnight. 


(2)  CONUS.  CONUS  refers  to  the 
"Continental  United  States ',  defined  in 
§  301-1.3(c){5)  as  the  48  contiguous 
States  and  the  District  of  Columbia.  (See 
5  U.S.C,  5701(6).) 

(3)  Locality  rates.  Locality  rates  are 
maximum  per  diem  rates  prescribed  for 
specific  localities  within  CONUS. 
Locality  rates  are  hsted  by  State  and 
city  in  Appendix  A  of  this  chapter. 

(4)  Standard  CONUS  rate.  Generally, 
the  standard  CONUS  rate  is  prescribed 
for  any  location  within  CONUS  that  is 
not  included  in  one  of  the  defined 
localities  or  areas  for  which  a  specific 
rate  is  prescribed  in  Appendix  A  of  this 
chapter.  The  standard  CONUS  rate  is 
also  prescribed  in  certain  specified 
circumstances  as  provided  herein  for  all 
locations  within  CONUS.  including  the 
separately  defined  localities, 

(5)  Per  diem  allowance.  The  per  diem 
allowance  is  a  daily  payment  instead  of 
actual  expenses  for  lodging,  meals  and 
related  incidental  expenses  (see 
paragraph  (c)  of  this  section).  The  per 

'  diem  allowance  is  distinguished  from 
transportation  expenses  and  other 
miscellaneous  travel  expenses  as 
described  in  paragraphs  (b)(5)  (i)  and  (li) 
of  this  section. 

(i)  Transportation  expenses. 
Transportation  expenses  include 
commercial  bus,  air,  rail,  or  vessel/ 
steamship  fares  and  are  reimbursable  in 
addition  to  the  per  diem  allowance. 
Transportation  expenses  also  include 
local  transit  system  and  taxi  fares,  cost 
of  commercial  rental  cars  and  other 
special  conveyances,  and  mileage  and 
other  allowances  for  use  of  privately 
owned  conveyances,  including  fees  for 
parking,  ferries,  etc.  (See  Parts  301-2, 
301-3,  and  301-4  for  governing 
provisions.) 

(ii)  Other  miscellaneous  travel 
expenses.  Other  miscellaneous  travel 
expenses  are  those  described  in  Part 
301-9  that  are  directly  attributable  and 
necessary  to  the  travel  and  temporary 
duty  as  authorized  and  performed. 
When  authorized  or  approved  by  the 
agency  concerned,  these  expenses  are 
reimbursable  in  addition  to  the  per  diem 
allowance  and  transportation  expenses. 

(c)  Types  of  expenses  covered  by  per 
diem.  The  per  diem  allowance  covers  all 
charges,  including  taxes  and  service 
charges  where  applicable,  for  the 
following  types  of  subsistence  expenses. 

(1)  Lodging,  (i)  The  term  "lodging" 
includes  expenses  for  overnight  sleeping 
facilities;  baths;  personal  use  of  the 
room  during  daytime:  and  service 
charges  for  fans,  air  conditioners, 
heaters,  and  fires  furnished  in  rooms 
when  such  charges  are  not  included  in 
the  room  rate. 


(ii)  The  term  "lodging"  does  not 
include  accommodations  on  airplanes, 
trains,  buses,  or  vessels.  The  cost  of 
accommodations  furnished  aboard 
common  carriers  is  included  in  the 
transportation  cost  and  is  not 
considered  a  subsistence  expense. 
However,  in  determining  the  overall  cost 
to  the  Government  when  authorizing  the 
mode  of  transportation  to  be  used  (see 
S  301-2^),  the  availability  of  these 
accommodations  shall  be  considered. 

(2)  Meals.  Expenses  for  breakfast, 
lunch,  and  dinner  (specifically  excluded 
are  alcoholic  beverage  and 
entertainment  expenses,  and  any 
expenses  incurred  for  other  persons). 

(3)  Incidental  expenses  related  to 
subsistence,  (i)  Fees  and  tips  to  waiters 
and  waitresses,  porters,  baggage 
carriers,  bellhops,  hotel  maids,  dining 
room  stewards  or  stewardesses  and 
others  on  vessels,  and  hotel  servants  in 
foreign  countries. 

(ii]  Laundry  and  cleaning  and  pressing 
of  clothing. 

(iii)  Transportation  between  places  of 
lodging  or  business  and  places  where 
meals  are  taken  except  as  provided  in 
§  301-2.3(b). 

(iv)  Telegrams  and  telephone  calls 
necessary  to  reserve  lodging 
accommodations.  (See  Part  301-6  for 
allowable  telegram  and  telephone 
expenses  incurred  for  other  purposes.) 

(d)  Employee  responsibility.  An 
employee  traveling  on  official  business 
is  expected  to  exercise  the  same  care  in 
incurring  expenses  that  a  prudent 
person  would  exercise  if  traveling  on 
personal  business  and  expending 
personal  funds.  Excess  costs,  circuitous 
routes,  delays,  or  luxury 
accommodations  and  services 
unnecessary  or  unjustified  in  the 
performance  of  official  business  are  not 
acceptable  under  this  standard. 
Employees  will  be  responsible  for 
excess  costs  and  any  additional 
expenses  incurred  for  personal 
preference  or  convenience.  (See  §  301- 
1.3(a),) 

(e)  Agency  responsibilities  for 
authorizing/approving  rates.  It  is  the 
responsibility  of  the  head  of  each 
agency,  or  his/her  designee,  to  authorize 
or  approve  only  those  per  diem 
allowances  that  are  justified  by  the 
circumstances  affecting  the  travel  and 
are  allowable  under  the  specific  rules  in 
this  Part  301-7.  However,  llie  per  diem 
rates  provided  for  under  these  rules 
represent  the  maximum  allowable.  To 
prevent  authorization  or  approval  of  per 
diem  allowances  in  excess  of  amounts 
required  to  meet  the  necessary 
subsistence  expenses  of  official  travel, 
consideration  shall  be  given  to  factors 
such  as  those  listed  in  this  paragraph  (i) 


that  reduce  the  necessary  expenses  of 
employees  (see  specific  guidelines  in 
§  301-7.7  for  reducing  rates): 

(1)  Known  arrangements  or 
established  cost  experience  at 
temporary  duty  locations  showing  ih<i! 
lodging  and/or  meals  can  be  obtained 
without  cost  or  at  reduced  cost  to  the 
employee; 

(2)  Situations  in  which  special  rates 
for  accommodations  have  been  made 
available  for  a  particular  meeting, 
conference,  training  or  other  temporary 
duty  assignment; 

(3)  Traveler's  familiarity  with 
establishments  providing  lodging  and 
meals  at  a  lower  cost  in  certain 
localities,  particularly  where  repetitive 
travel  or  extended  stays  are  involved; 

(4)  Modes  of  transportation  where 
accommodations  are  provided  as  part  of 
the  transportation  cost;  and 

(5)  Situations  in  which  the 
Government  furnishes  lodging,  such  u,"- 
Government  quarters  or  other  lodging 
procured  for  the  employee  by  means  ol 
an  agency  purchase  order.  (See  §  301- 
7.7(a).) 

§30 1-7  J    Maximum  per  diem  rates. 

Per  diem  allowances  for  official  travel 
authorized  or  approved  under  this  Part 
301-7  shall  be  at  daily  rates  not  in 
excess  of  the  maximum  per  diem  rates 
established  as  follows; 

(a)  Continental  United  States 
(CONUSI.  The  per  diem  allowances 
payable  for  official  travel  within 
CC3NUS  shall  not  exceed  the  maximum 
per  diem  rates  established  by  the 
Administrator  of  General  Services  und 
listed  in  Appendix  A  of  this  Chtiptcr  :wn 
(See  instructions  in  §  301-7. .3  for 
requesting  rate  adjustments  and  §  3ui 
7.5  for  application  of  per  diem  rules 
within  CONUS.) 

(b)  Nonforeign  areas  outside  CONL  'S 
The  per  diem  iillowanccs  payable  for 
official  travel  in  nonforeign  are  us  shall 
not  exceed  the  maximum  per  diem  rales 
established  by  the  Secretary  of  Defense 
and  listed  in  Civilian  Personnel  Per 
Diem  Bulletins  published  penndically  in 
the  Federal  Register.  The  term 
"nonforeign  areas"  includes  the  States 
of  Alaska  and  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  and  the 
possessions  of  the  United  States 

(c)  Foreign  areas.  Per  diem 
allowances  payable  for  official  travel  in 
foreign  areas  shall  not  exceed  the 
maximum  per  diem  rates  established  li> 
the  Secretary  of  State  and  published  in 
the  Per  Diem  Supplement  to  the 
Standardized  Regulations  (Government 
Civilians,  Foreign  Areas).  The  iHrm 
"foreign  areas"  includes  any  area 
(including  the  Trust  Territory  of  the 
Pacific  Islands)  situ.itod  both  outside 


CONUS  and  iht  nonforeign  areas  as 
described  in  paragraphs  (a)  and  (b)  of 

this  section. 

J  301-7,3    Rate  adjustmenl  requests  lor 
travel  withm  CONUS 

.,, :  hcijera;  jii^iTii  :rs  may  submit  a 
r<'i]ui"-'  I..'  (.S.-\  fill  rf'\  cwofthe 
sulisistc;-.!  (■  .:  I  i*-.is  i::  ;t  ;  iirtjcular  city  or 
area  whfit'  ihr  s!,.ru!.iiLi  CO.NUS  rate 
applies  when  travel  to  that  location  is 
repetitive  or  on  a  continuing  basis  and 
travelers'  experiences  indicate  that  the 
prescribed  rate  is  inadequate.  Other  per 
diem  localities  listed  in  Appendix  A  of 
this  Chapter  301  vvil!  lie  sur-. eyed  on  an 
,innui]l  i)i)Sis  b\  (JS.'X  t(,i  ili  icrmine 
whether  rjites  are  adnn,.)'''  Requests 
for  subsistence  ri-<tf'  ,,ii!ii.s'")cnts  shall  be 
submitted  b\  !^l■'  ^ly-'::'  \  ■■-■.idquarters 
iiffii.c  1(1  ihf  (ri'ticral  Services 
Adrrun  stMiori  Federal  Supply  Service. 
Attn:  Travel  and  Transportation 
Regulations  Staff  [VBR],  Washington, 
!  C  20406.  Agencies  should  designate  an 
mdi\idual  responsible  for  reviewing, 
coordinating,  and  submitting  to  CSA 
any  requests  from  bureaus  or 
subagencies. 

(b)  Requests  for  rate  adjustments  shall 
include  a  city  designation  and  a 
description  of  the  surrounding  location 
involved  (county  or  other  defined  area) 
and  a  recommended  rate  supported  by  a 
statement  explaining  the  circumstances 
that  cause  the  existing  rate  to  be 
inadequate.  The  request  also  must 
cont.Tin  ;in  (»i'imale  of  the  annual 
number  if  ttijs  to  the  location,  the 
average  duration  of  such  trips,  and  the 
primary  purpose  of  travel  to  the 
locations. 

4  301-7.4     General  ru»es  atfecting 
entitlement  to  pet  dtem. 

la)  \l  uijtn-,  uuLC  at  official  station.  A 
per  diem  allowance  shall  not  be  allowed 
within  the  limits  of  the  official  station 
(see  definition  in  §  301-1.3(c)(3))  or  at.  or 
within  the  vicinity  of,  the  place  of  abode 
(home)  from  which  the  employee 
commutes  daily  to  the  official  station. 
Agencies  may  define  a  radius  or 
commuting  area  that  is  broader  than  the 
limits  of  the  official  station  within  which 
per  diem  will  not  be  allowed  for  travel 
within  1  calendar  day. 

(b)  Travel  of  10  hours  or  less  (10-hour 
rule).  A  per  diem  allowance  shall  not  be 
allowed  when  the  period  of  official 
travel  is  10  hours  or  less  except  as 
provided  in  §  301-7.6(b)(l).  (See  also 

§  301-7.5{b)(l).) 

(c)  Beginning  and  ending  of 
entitlement.  For  computing  per  diem 
allowances,  onicial  travel  begins  at  the 
time  an  employee  leaves  his/her  home, 
office,  or  other  authorized  point  of 
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departure  and  ends  when  the  traveler 
returns  to  his/her  home,  office,  or  other 
authorized  point  at  the  conclusion  of  the 
trip. 

(d)  Deductions  for  meols  and/ or 
lodgings  furnished.  Where  meals  and/or 
lodging  are  furnished  without  charge  or 
at  a  nominal  cost  by  a  Federal 
Government  agency  at  a  temporary  duty 
s'afion,  an  appropriate  deduction  shaf! 
be  made  from  the  authonzed  per  diem 
rate.  (See  55  301-7.5(3)(2)(ii),  3ai-7.8(e), 
and  3m-7.7fb) ) 


§301-7.5    LedgingiK-ptiH  p«r 
cofnpuUlion  ntn  for  tr»v«<  wMMn  COMUS. 

Except  as  otherwise  provided  in  this 
Part  Xn-7.  the  per  dieni  allowances 
authorized  or  approved  for  all  official 
travel  within  CONUS.  including  travel 
incident  to  a  change  of  official  station, 
shall  be  computed  onder  the  lodgmgs- 
pius  per  diem  system  as  prescribed 
herein.  Under  this  system,  the  per  dieni 
allowance  for  each  travel  day  is 
establiaiied  on  the  bans  of  the  actual 
amoont  the  traveler  pays  for  lodgjiigs 
plus  an  allowance  for  meals  and 
incidental  expenses  (M&IE).  the  total  not 
to  exceed  the  applicable  maximum  per 
diem  rate.  The  rules  provided  in 
paragraphs  (a)  through  (d)  of  this  section 
shall  be  applied  in  the  specific  situations 
covered. 

(a)  Maximun)  CONUS  per  diem  rates. 
Maximum  per  diem  rates  prescribed 
under  S  301-7 .2(a)  for  travel  within 
CONUS  are  listed  in  Appendix  A  of  this 
Chapter  3C1  for  certain  ipecifrc 
localities.  For  all  CONUS  locations  not 
specifically  listed  or  encompassed  by 
the  defined  boundaries  of  a  listed 
location,  a  standard  maximum  per  diem 
rate  of  $66  is  prescribed.  For  all  CO^fUS 
locations,  whether  or  not  they  are 
specifically  listed,  the  standard  CONUS 
rate  applies  in  certain  specified  travel 
circumstances  (see  paragraph  (b)(2)  of 
this  section)  and  for  subsistence 
allowances  incident  to  a  change  of 
official  station  (tee  Parts  302-2, 302-t. 
and  302r-S  of  this  title).  The  following 
elements  comprise  the  per  diem 
allowance: 

(1)  Maximum  lodging  expense 
allowance.  The  maxunom  per  diem  rates 
include  a  maximum  amount  for  lodging 
expenses.  The  employee  will  be 
reimbursed  for  actual  lodging  costs 
incurred  op  to  the  applicable  maximum 
amounts  listed  in  Appendix  A  of  this 
Chapter  301.  Receipts  for  lodging  are 
required  as  provided  in  paragraph  (cl(l) 
of  this  section. 

(2)  Meals  and  incidental  expenses 
IM&IE]  allowance.  [\\  The  maximum  per 
diem  rates  include  a  fixed  allowance  for 
meats  and  for  incidental  expenses 
r'?lated  to  subsistence.  This  allowance  is 


reflected  m  Appendix  A  of  this  chapter 
as  the  M»!E  rate.  When  the  M»IE  rate, 

or  fraction  thereof,  fe  authorteed  or 
approved  as  provided  herein,  it  is 
payable  to  the  traveler  withont 
Itemization  of  expenses  or  receipts.  For 
partial  days  of  travel,  the  M&IE  rate 
shall  be  prorated  as  provided  in 
paragraph  (bl(ll(iii),(b)(2](il(CI,  or 
(b](2)(ii!)(Blof  this  section. 

;;i)  The  M&IE  rate  shall  be  allocated 
as  shown  in  the  following  table  when 
making  necessary  deductions  from  the 
per  diem  for  meols  furnLshed  to  the 
employee  without  charge  by  the  Federal 
Government  (see  !5  301 -7.4(d)  and  301- 
7.7(b)).  The  total  atiKiunt  of  deductions 
made  on  partial  days  shall  not  cause  the 
err.ployee  to  receive  less  than  the 
amount  allocated  for  incidental 
expenses. 

M&i£  Rate* 


Breafciaw 

l.ur>c^  

Drnef „_ 

incKlertal»_ 


S28 


S6 

5 

14 

2 


S34 


17 
7 

18 
2 


fb)  Per  diem  allowance  ctmtputations. 
The  per  diem  allowance  Is  to  be 
calculated  using  the  rales  stated  in  this 
paragraph  (b). 

(1 )  Travel  of  24  hours  or  hss—{i\  10 
hours  or  less.  Per  diem  shall  not  be 
allowed  for  travel  of  10  hours  or  less. 
(See  S  3(n-7.4{b).)  This  prohibition  is 
also  appKcable  to  travel  incident  to  a 
change  of  oOlcial  station  within 
CONUS. 

(ii)  Exception  to  10-hour  rule.  Per  diem 
shall  not  be  allowed  for  employees  who 
qualify  for  per  diem  solely  on  the  basis 
of  working  a  non  standard  workday: 
e.g..  four  lO-hour  days  or  other 
compressed  or  flexible  schedule,  hi  such 
instances,  per  diem  shall  not  be  allowed 
for  travel  periods  less  than  or  equal  to 
the  employee's  workday  hours  plus  2 
hours, 

(lii)  More  than  10  hours  When  the 
travel  period  (entire  trip)  for  which  per 
diem  has  been  authorized  is  24  hours  or 
less,  the  travel  period  will  be  divided 
info  6-hour  penods  starting  from  the 
actual  time  travel  begins  and  ending 
with  the  traveler's  arrival  at  home, 
office,  or  other  authorized  point,  upon 
conclusion  of  the  trip  The  per  diem 
allowance  for  the  trip  w\\\  be  calculated 
as  follows: 

(A)  Lodging  not  required.  If  lodging  is 
not  required,  one-fourth  of  the  MSIE  rate 
applicable  to  the  location  of  the 
temporary  duty  assignment  will  be 
allowed  for  each  6-hour  period,  or 
fraction  thereof  If  more  than  one 


temporary  dnty  ponrt  Is  involved,  the 
per  diem  aflowance  will  be  cakmlated 
using  the  MftlE  rate  prescribed  for  the 
location  where  rtie  msjortty  of  the  time 
is  spent  performmg  official  business, 

(B)  Lodging  required.  If  lodging  is 
required,  the  rules  for  travel  of  more 
than  24  hours  apply, 

(2)  Travel  of  more  than  24  hours.  The 
applicable  maximum  per  diem  rate 
(standard  CONUS  or  locality  rate  from 
Appendix  A  of  this  chapter)  for  each 
calendar  day  of  travel  shall  be 
determined  by  the  travel  status  and 
location  of  the  employee  at  12:00 
midnight  and  whether  lodging  is 
required  at  such  location.  When  lodging 
is  required,  the  applicable  maximum  per 
diem  rate  shall  be  the  maximum  rate 
prescribed  in  Appendix  A  for  the 
temporary  duty  location,  or  a  stopover 
point  where  lodging  is  obtained  while  en 
route  to,  from,  or  between  temporary 
duty  locations  (see  paragraphs  (b)  (3) 
and  (4)  of  this  section  for  rules  on 
lodging  location  and  travel  incident  to  a 
change  of  offuna)  station,  respectively). 
Only  one  maximum  rate  will  be 
applicable  to  a  calendar  day  or  fraction 
thereof.  The  foUowing  rules  shall  be 
applied  in  calculating  the  allowable  per 
diem  iat  travel  of  more  than  24  hours: 

(i)  Day  traveJ  begiiw — (A)  Lodging 
required  When  lodghig  is  required  on 
the  day  travel  begins  (day  of  departore 
from  the  official  station  or  other 
authorized  point),  the  per  diem 
allowaUe  shall  be  the  actual  cost  of 
lodging  incurred  by  the  employee. 
limited  to  the  apphcaUe  maximum 
lodging  allowance  prescribed  in 
Appendix  A  of  this  chapter,  plus  the 
applicable  M&IE  rate  prorated  as 
provided  in  paragraph  (b)(2Xi)(C)  of  this 
sectioa 

(B)  Lodging  not  required.  When 
lodging  is  not  required  on  the  day  travel 
begins,  the  per  diem  allowable  shall  be 
the  standard  CONUS  M&IE  rate 
prorated  as  provided  in  paragraph 
(b)(2)(i)(C)  of  this  section. 

(C)  Method  of  prorating  MSiB  rate. 
The  MftlE  rate  shall  be  prorated  by 
dividing  the  day  of  departure  into  6-hom- 
periods  starting  fatnn  ^  actual  time 
travel  begins  and  running  through  12:00 
midnight.  For  each  6-hour  period,  or 
fraction  thereof,  one-fourth  of  the 
applicable  M&IE  rate  shall  be  allowed. 

(ii)  Full  calendar  days  of  travel — (A) 
Lodging  required.  For  each  fall  calendar 
day  that  the  employee  is  in  a  travel 
status  and  lodging  is  required  (whether 
en  route  or  at  a  temporary  duty 
location),  the  actual  cost  of  lodging 
irtcurred  by  the  trtrveler  shall  be  added 
to  the  applicable  M&BS  rate.  The 
resulting  amount,  limited  to  the 
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maximum  per  diem  rate  prescribed  for 
the  location  in  Appendix  A  of  this 
chapter,  shall  be  the  allowable  per  diem 
for  the  full  calendar  day. 

(B)  Lodging  not  required.  For  any  full 
calendar  day  of  travel  when  lodging  is 
not  required  (such  as  when  employee  is 
en  route  overnight  returning  to  the 
official  station),  the  maximum  per  diem 
rate  shall  be  the  M&IE  rate  applicable  to 
the  preceding  calendar  day. 

(iii)  Day  travel  ends — (A)  Determining 
applicable  rate.  For  the  day  travel  ends 
(when  employee  returns  to  the  official 
station  or  other  authorized  point,  or 
arrives  at  the  new  official  station 
incident  to  a  change  of  official  station), 
the  per  diem  allowable  shall  be  the 
M&IE  rate  applicable  to  the  preceding 
calendar  day  prorated  as  provided  in 
paragraph  (b)(2)(iii)(B)  of  this  section. 

(B)  Method  of  prorating  M&IE  rate. 
The  M&IE  rate  shall  be  prorated  by 
dividing  the  day  travel  ends  into  6-hour 
periods  begiiming  at  12:01  a.m.  and 
nmning  until  the  employee  arrives  at 
home,  office,  or  other  authorized  point  at 
the  conclusion  of  the  trip.  For  each  6- 
hour  period,  or  fraction  thereof,  one- 
fourth  of  the  applicable  M&IE  rate  shall 
be  allowed. 

(iv)  Lodging  obtained  after  midnight 
Although  per  diem  generally  is  based  on 
the  employee's  location  at  midnight, 
there  will  be  instances  in  which  he/she 
is  en  route  and  does  not  arrive  at  the 
lodging  location  (either  temporary  duty 
location  or  en  route  stopover  point)  until 
after  midnight.  In  such  cases,  the  lodging 
shall  be  claimed  for  the  preceding 
calendar  day  and  the  applicable 
maximum  per  diem  for  the  preceding 
day  will  be  determined  as  if  the 
employee  had  been  at  the  lodging 
location  at  12:00  midnight  of  that  day. 

(3)  Lodging  location  rules — (i)  Lodging 
al  temporary  duty  location.  It  is 
presumed  that  the  employee  will  obtain 
lodging  at  the  temporary  duty  location. 
However,  if  the  employee  obtains 
lodging  away  from  or  outside  the 
temporary  duty  location  because  of 
personal  preference  or  convenience,  the 
allowable  per  diem  shall  be  limited  to 
the  maximum  per  diem  rate  prescribed 
for  the  temporary  duty  location. 

(ii)  Lodging  not  available  at 
temporary  duty  location.  In  certain 
circumstances,  lodging  accommodations 
may  not  be  available  at  the  temporary' 
duty  location  and  the  employee  must 
obtain  lodging  in  an  adjacent  locality 
where  the  prescribed  maximum  per 
diem  rate  is  higher  than  the  maximum 
per  diem  rate  for  the  location  of  the 
temporary  duty  point.  In  such  instances, 
the  agency  may  make  an  administrative 
determination  on  an  individual  case 
basis  to  authorize  or  approve  the  higher 


maximum  per  diem  rate.  If  the  higher 
maximum  rale  is  not  justified  and 
authorized  in  advance,  the  employer 
must  furnish  a  statement  with  the  travel 
voucher  satisfactorily  explaining  the 
circumstances  that  caused  him/her  to 
obtain  lodging  in  an  area  other  than  at 
the  temporary  duty  point  designated  in 
the  travel  authorization. 

(4)  Maximum  rate  applicable  to 
c  hange  of  official  station  travel.  The 
standard  CONUS  rate  shall  be  the 
applicable  maximum  per  diem  rate  for 
en  route  travel  performed  incident  to  a 
change  of  official  station. 

(c)  Receipt  requirements  and 
allowable  lodging  expenses — (1) 
Lodging  receipt  requirements.  Receipts 
shall  be  required  to  support  all  lodging 
costs  for  which  an  allowance  is  claimed 
under  the  lodgings-plus  per  diem  system 
except  that  a  statement  instead  of  a 
receipt  may  be  accepted  for  the  foe  or 
service  charge  incurred  for  the  use  of 
Government  quarters.  Receipts  are  not 
required  when  a  specific  or  reduced  rate 
has  been  authonzed  in  advance  of  the 
travel  as  provided  in  paragraph  (d)  of 
this  section  and  in  §  301-7.7. 

(i)  Double  occupancy.  If  the  lodging 
receipt  shows  a  charge  for  double 
occupancy,  such  fact  shail  be  shown  on 
the  travel  voucher  with  the  name,  and 
employmg  agency  or  office,  of  the 
per.son  sharing  the  room  if  such  person 
IS  a  Government  employee  on  official 
travel.  One-half  of  the  double  occupancy 
charge  shall  be  allowable  for  each 
employee.  If  the  person  sharing  the  room 
is  not  another  Govbrnmcnt  employee  on 
official  travel,  identification  of  the 
person  sharing  the  room  is  not  required 
and  the  employee  may  be  allowed  the 
single  room  rate. 

(li)  Receipts  lost  or  impractical  to 
obtain.  If  receipts  have  been  lost  or 
destroyed  or  are  impractical  to  obtain,  a 
statement  acceptable  to  the  agency 
explaining  the  circumstances  shall  be 
furnished  with  the  travel  voucher, 
including  the  name  and  address  of  the 
lodging  facility,  the  dates  the  lodging 
was  oljtained,  and  the  cost  incurrrd. 
Agencies  may  require  employees  lo 
obtain  copies  of  lost  or  destroyed 
receipts  from  the  lodging  establishment. 
(See  also  §  301-11 .3(d).) 

(2)  .^/lowcble  lodving  expenses.  As 
provided  in  §  301-7, 5(a)(l ).  the  traveler 
will  be  reimbursed  only  for  his/her 
actual  cost  of  lodging  up  to  the 
maximum  amount.  No  minimum  amount 
is  authonzed  for  lodging  under  the 
lodgings-plus  per  diem  system  since 
reimbursement  is  based  on  the  actual 
cost  of  lodging  incurred  by  the 
employee.  Expenses  incurred  in  the 
situations  described  in  paragraphs  (c)(2) 


(i)  through  (v)  of  this  section  will  be 
allowed  as  lodging  expenses: 

(i)  Conventional  lodging.  When  an 
employee  uses  conventional  lodging 
faciUties  (hotels,  motels,  boarding 
houses,  etc.),  the  allowable  lodging 
expense  will  be  based  on  the  single 
room  rate  for  the  lodging  used  (for 
double  occupancy,  see  paragraph 
(c)(l)(i)  of  this  section).  (See  i  301-7.9(a) 
for  computing  daily  lodging  expense 
when  lodging  is  rented  on  a  weekly  or 
monthly  basis.) 

(ii)  Government  quarters.  A  fee  or 
service  charge  paid  for  the  use  of 
Government  quarters  is  an  allowable 
lodging  expense. 

(iii)  Lodging  with  friends  or  relatives. 
When  the  employee  obtains  lodging 
from  friends  or  relatives  (including 
members  of  the  inunediate  family)  with 
or  without  charge,  no  part  of  the  per 
diem  allowance  will  be  allowed  for 
lodging  unless  the  host  actually  incur« 
additional  costs  in  accommodating  the 
traveler.  In  such  instances,  the 
additional  costs  substantiated  by  the 
employee  and  determined  to  be 
reasonable  by  the  agency  may  be 
allowed  as  a  lodging  expense.  Neither 
costs  based  on  room  rates  for 
comparable  conventional  lodging  in  the 
area  nor  flat  "token"  amounts  will  be 
considered  as  reasonable. 

(iv)  Lodging  in  nonconventional 
facilities.  When  no  conventional  lodging 
facilities  are  present  (e.g.,  in  remote 
areas)  or  when  there  is  a  shortage  of 
rooms  because  of  an  influx  of  attendees 
at  special  events  (e.g.,  world's  fairs  or 
international  sports  events),  costs  of 
lodging  obtained  in  nonconventional 
facihties  may  be  allowed.  Such  facilities 
may  include  college  dormitories  or 
similar  facilities  and  rooms  generally 
not  offered  commercially  thai  are  made 
available  to  the  public  by  area  residents 
in  their  homes.  In  such  cases,  the 
traveler  must  provide  an  explanation  of 
the  circumstances  which  is  acceptable 
to  the  agency. 

(v)  Use  of  travel  trailer  or  camping 
vehicle  for  lodgings.  A  per  diem 
allowance  for  lodging  may  be  allowed 
when  the  traveler  uses  a  travel  trailer  or 
camping  vehicle  while  on  temporary 
duty  assignments  away  from  his/her 
official  station.  (See  §  301-7 .9(b)  for  per 
diem  computations  in  such  situations.) 
(d)  Deviation  from  lodgings-plus  per 
diem  system.  An  agency  may  determine 
that  the  lodgings-plus  per  diem  system 
as  prescribed  in  this  section  is  not 
appropriate  for  certain  travel 
assignment  situations,  such  as  when 
quarters  or  meals,  or  both,  are  provided 
at  no  cost  or  at  a  nominal  cost  by  the 
Ciovemment  or  when  for  some  other 
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reason  the  subsistence  costs  to  be 
incurred  by  the  employee  can  be 
determined  in  advance.  (For  example, 
see  situations  described  in  §5  SOI-/".? 
and  301-7.9.)  In  such  instances,  a 
specific  per  diem  rate  may  be 
established  within  the  maximum  per 
diem  otherwise  applicable  to  the  Irnvf  1 
situation  and  any  appropriate 
reductions  made  in  accordance  with 
S  301-7.7,  provided  the  exception  from 
the  lodgings-plus  per  diem  system  and 
the  specific  per  diem  rate  are  authorized 
in  advance  on  the  travel  authorization 
by  an  appropnate  official  of  the  agency 
concerned.  Such  specific  per  diem  rate 
authorized  on  the  travel  authorization 
shall  be  the  per  diem  rate  payable  on 
the  travel  voucher  without  receipts  and/ 
or  itemization  by  the  employee. 

§  301-7.6    P«f  e»«m  computation  ru»««  toe 
triv«<  to,  from,  b«tw««n,  or  wtlhJn  locattona 
outsid*  CONUS. 

Except  as  otherwise  provided  in  this 
Pari  301-7.  per  diem  allowances 
authorized  or  approved  for  officidl 
travel  to.  from,  between,  or  withm 
locations  outside  CONUS  (including 
travel  incident  to  a  change  of  ofncial 
station)  shall  be  computed  under  the 
quarter-day  system  as  provided  in 
paragraphs  (a)  through  (f)  of  this  section. 

(a)  Maximum  per  diem  oilowable.  Per 
diem  allowances  for  official  travel 
within  localities  outside  COM'S  will  be 
at  rates  not  to  exceed  the  maximum  per 
diem  rate  established  under  \  301-7.2  (b| 
or  (c)  for  the  locality  in  which  the  travel 
IS  performed.  Per  diem  allowances  for 
en  route  travel  to,  from,  or  between 
localities  outside  COMJS  will  be 
determined  as  provided  in  paragraph  (c| 
of  this  section.  Whenever  lodging  is  not 
required  during  a  calendar  day  of 
official  travel  under  this  section,  the 
applicable  maximum  rate  shall  be 
reduced  to  reflect  such  fact  as  provided 
in  $  301-7,7(a). 

(b)  Computation  of  basic  per  diem 
e.nt!tlementi!—\1]  Travel  of  W  hours  ur 
less.  Per  diem  shall  not  be  allowed  when 
the  travel  period  is  10  hours  or  less 
during  the  same  calendar  day  (or 
employer's  workdiiy  hours  plus  2  hours 
ff)r  emplcyees  who  would  otherwise 
qu.ilify  for  per  diem  solely  on  the  basis 
of  working  a  non-standard  workiay; 
eg.,  four  10-hour  days  or  other 
compressed  or  flexible  schedule),  except 
when  the  travel  period  is  6  hours  or 
more  and  either  begins  before  6  a.m.  or 
ends  after  8  p.m.  (This  rule  does  not 
apply  for  en  route  travel  incident  to  a 
change  of  official  station.) 

(2)  Methods  of  prorating  travel  days. 
Basic  per  diem  entitlements  will  be 
calculated  on  a  calendar  day  basis. 
When  a  change  in  travel  status  requires 


a  change  in  the  applicable  rate  during  a 
calendar  day  or  a  per  diem  allowance 
must  be  calculated  for  partial  days  of 
travel,  the  travel  da>  will  tie  prorated  as 
follows: 

(i)  Travel  of  24  houm  lit  less.  For 
continuous  travel  of  24  hours  or  less,  the 
travel  period  will  be  divided  into  6-hour 
penods  starting  from  the  actual  time 
travel  begins  and  ending  with  its 
completion  at  home,  office,  or  other 
authorized  point.  For  each  6-hour  period, 
or  fraction  thereof,  one-fourth  of  the 
applicable  per  diem  rate  for  a  calendar 
day  will  be  allowed. 

(ii)  Travel  of  murf.-  than  24  hours.  In 
computing  per  diem  allowances  for 
travel  periods  covering  more  than  24 
hours,  the  calendar  day  (midnight  to 
midnight)  shall  be  the  unit.  The  calendar 
day  shall  be  divided  into  four  6-hour 
periods  (quarter  days)  and  one-fourth  of 
the  applicable  per  diem  rate  shall  be 
allowed  for  each  quarter  day  The  per 
diem  rate  in  effect  at  the  beginning  of  a 
quarter  day  shall  continue  to  the  end  of 
that  quarter  When  the  per  diem  rate 
changes  during  a  calendar  day.  such 
rate  will  take  effect  at  the  beginning  of 
the  next  quarter  day  immediately 
following  the  quarter  day  in  which  the 
rate  change  occurred.  For  a  partial  day 
at  the  beginning  or  ending  of  a  travel 
period,  one-foi.rth  of  the  applicable  per 
diem  rate  for  the  calendar  day  shall  be 
allowed  for  each  quarter  day,  or  fraction 
thereof  that  the  employee  is  in  a  travel 
status  dunng  the  partial  day. 

(iii)  30-minute  rule-  When  the  time  of 
departure  from  home,  office,  or  other 
authorized  point  at  the  beginning  of  the 
trip  or  the  time  of  return  thereto  at  the 
end  of  the  trip  involves  only  a  30-minute 
fraction  of  a  quarter  day.  per  diem  shall 
not  he  allowed  for  either  such  quarter 
dav  unless  the  traveler  provides  a 
statement  with  the  travel  voucher 
explaining  the  necessity  for  the  specific 
time  of  departure  or  return  that  is 
acceptable  to  the  agency.  The  30-minute 
rule  applicable  to  the  payment  of  per 
diem  as  provided  herein  does  not  apply 
to  the  beginning  of  continuous  travel  of 
24  hoirs  or  less  as  provided  in 
paragraph  (b)|2|(i)  of  this  section; 
however,  it  is  applicable  to  the  end  of 
such  travel 

(3)  International  dateline.  In 
computing  per  diem  in  cases  where  the 
traveler  crosses  the  international 
dateline  (180th  meridian),  the  actual 
elapsed  time  shall  be  used  to  compute 
per  diem  rather  than  calendar  days. 

(c)  Computation  of  per  diem  rates  fir 
en  route  travel  to.  from,  or  between 
locations  outside  CONUS.  The 
maximum  per  diem  rate  for  en  route 
travel  to,  from,  or  between  locations 
outside  CONUS  is  based  on  the 


traveler's  travel  time  {including  time 
spent  at  rest  stop  locations  or  stopovers 
at  intermediate  points)  as  prescribed  in 
this  paragraph  (c). 

(1)  Duty  point.  As  used  herein,  the 
term  "duty  point"  means  the  official 
station  outside  CONUS,  any  other  place 
outside  CONUS  at  which  official  travel 
begins  or  ends,  or  the  point  of  exit  or 
entry  within  CONUS. 

(2)  Rates  and  conditions.  For  en  route 
travel  beyond  the  limits  of  CONUS  by 
airplane,  train,  or  boat  (regardless  of 
whether  commercially  or  Government- 
owned),  whether  en  route  between  a 
duty  point  within  CONUS  and  a  locality 
beyond  or  between  localities  outside 
CONUS,  including  stopovers  of  less  than 
6  hours,  the  maximum  per  diem  that  may 
be  authorized  or  approved  (except  for 
the  provisions  of  paragraph  (b)(1)  of  this 
section)  is  as  follows: 

(i)  Same  day  return.  When  the 
traveler  departs  from  a  duty  point 
within  CONUS  or  a  locality  outside 
CONUS  and  returns  during  the  same 
calendar  day  to  a  duty  point  within 
CONUS  or  the  locality  outside  CONUS. 
respectively,  the  maximum  per  diem  rate 
allowable  for  the  trip  shall  be  that  of  the 
duty  point  at  which  the  trip  began.  Since 
lodging  is  not  required  in  this  instance, 
the  per  diem  rate  applicable  to  any  duty 
point  within  CONUS  shall  be  the 
standard  CONUS  M&IE  rate  prescribed 
in  Appendix  A  of  this  chapter.  For  the 
same  reason,  the  maximum  per  diem 
rate  for  the  origin  locality  outside 
CONUS  shall  be  reduced  to  an 
appropriate  amount  to  reflect  no  lodging 
costs. 

(ii)  En  route  less  than  6  hours.  For 
travel  other  than  that  described  in 
paragraph  (c)(2)(i)  of  this  section,  when 
the  en  route  travel  time  is  less  than  6 
hours  between  a  duty  point  within 
CONUS  and  a  duty  point  in  a  locality 
outside  CONUS  or  between  two  duty 
points  outside  CONUS,  the  maximum 
per  diem  rate  allowable  between  duty 
points  shall  be  that  of  the  destination 
duty  point.  When  the  destination  duty 
point  is  within  CONUS,  the  maximum 
per  diem  rate  shall  be  the  standard 
CONUS  rate  prescribed  in  Appendix  A 
of  this  chapter,  except  when  a  higher 
rate  for  travel  time  at  the  duty  point  is 
authorized  or  approved  under  paragraph 
(c)(4)(ii)  of  this  section. 

(iii)  En  route  6  hours  or  more.  When 
the  en  route  travel  time  is  6  hours  or 
more  between  the  duty  points  described 
in  paragraph  (c)(2)(ii)  of  this  section,  the 
per  diem  rate  applicable  for  travel 
between  the  duty  points  is  $6,  except: 

(A)  For  vessel  travel  of  more  than  9 
successive  calendar  days,  in  addition  to 
the  fractional  days  of  embarkation  and 


4 


debarkation,  the  per  diem  rate  for  the 
succeeding  calendar  days  and  for  the 
fractional  day  of  debarkation  is  $2:  and 

(B)  When  either  the  $6  or  $2  rate 
prescribed  herein  is  not  commensurate 
with  a  traveler's  subsistence  expenses,  a 
different  per  diem  rate  may  be 
authorized  or  approved  not  in  excess  of 
the  maximum  per  diem  rate  applicable 
to  the  destination  duty  point  or,  with 
respect  to  vessel  travel,  not  in  excess  of 
$9.  except  that  the  rate  for  travel  by  the 
Alaska  Ferry  System  shall  not  exceed 
the  standard  M&IE  rate  for  CONUS. 

(3)  Stopovers  of  6  hours  or  more. 
When  the  en  route  travel  period 
between  origin  and  destination  duty 
points  involves  a  stopover  at  an 
intermediate  point  and  the  time  spent  at 
the  stopover  point  is  6  hours  or  more, 
the  per  diem  rate  for  the  travel  period  at 
the  stopover  point  shall  be  the  rate 
applicable  to  the  locality  in  which  the 
stopover  takes  place.  The  applicable  per 
diem  rate  shall  take  effect  at  the 
beginning  of  the  quarter  day  following 
the  actual  time  of  arrival  at  the 
intermediate  stopover  point.  When 
determining  per  diem  rates  for  en  route 
travel,  the  length  of  time  at  an 
intermediate  stopover  point  is 
controlling  regardless  of  whether  the 
stopover  is  necessary  because  of  official 
duty,  common  carrier  scheduling,  or  an 
authorized  rest  stop  (see  paragraph 
(c)(6)  of  this  section).  Stopovers  of  less 
than  6  hours  are  considered  part  of  the 
en  route  travel  as  provided  in  paragraph 
(c)(2)  of  this  section. 

(4)  Travel  beginning  or  ending  within 
CONUS.  When  the  travel  covered  by 
this  paragraph  (c)  begins  or  ends  at  a 
place  within  CONUS  other  than  a  duty 
point,  the  maximum  per  diem  applicable 
to  the  travel  between  such  place  and  the 
duty  point  (place  of  exit  or  entry)  within 
CONUS,  including  time  in  a  travel  status 
at  the  duty  point  or  an  intermediate 
location,  shall  be  determined  as 
provided  in  paragraphs  (c)(4)  (i)  through 
(iii)  of  this  section. 

(i)  Generally,  the  applicable  maximum 
per  diem  rate  shall  be  the  standard 
CONUS  maximum  per  diem  rate 
prescribed  in  Appendix  A  of  this 
chapter,  except  that  such  maximum  rate 
shall  be  limited  to  the  M&IF.  portion  of 
the  standard  CONUS  rate  in  the 
following  travel  circumstances: 

(A)  For  the  day  travel  begins  when  the 
traveler  is  in  an  en  route  travel  status  at 
12:00  midnight  and  no  lodging  is 
required  that  day  because  of  the  en 
route  travel  status;  or 

(B)  For  the  day(s)  of  return  (or  day 
travel  ends)  when  lodging  is  not 
required  because  of  en  route  status  at 
12:00  midnight  or  arrival  at  home  or 
official  station. 


(li)  When  either  the  standard  CONUS 
maximum  per  diem  rate,  or  the  MSIE 
portion  thereof  is  not  commensurate 
with  a  traveler's  subsistence  expenses 
(such  as  when  lodging  is  required  at  the 
duty  point  or  an  intermediate  location), 
a  different  rate  may  be  authorized  or 
approved  not  in  excess  of  the  maximum 
per  diem  rate  applicable  for  the  locality 
involved;  or 

(ill)  When  the  travel  described  in 
paragraph  (c)|4)  of  this  section  involves 
temporary  duty  within  CONUS  and 
lodging  IS  required  within  CO.NUS.  per 
diem  shall  be  computed  under  the 
lodgings-plus  per  diem  system  as 
provided  in  §  301-7. 6(f)  In  such 
instances,  paragraph  (c)(4)  of  this 
section  applies  only  to  travel  days  prior 
to  or  immediately  following  the  travel 
days  for  which  the  lodgings-plus  per 
diem  system  is  applicable. 

(5)  Travel  beginning  or  ending  outside 
CO.WS.  When  en  route  travel  outside 
CONUS  18  required  between  a  home, 
official  station,  or  some  other  location 
and  the  common  carrier  or  other 
terminal  or  between  localities  outside 
CONUS.  and  such  travel  is  by  a  mode  of 
transportation  other  than  airplane,  train, 
or  boat,  per  diem  for  the  quarter  days 
involved  will  be  based  on  the  locality 
rate  where  the  traveler  is  located  at  the 
beginning  of  each  quarter  day.  Per  diem 
for  the  first  quarter  day  of  the  travel  will 
be  at  the  origin  rate, 

(6)  Rest  stops.  |i)  When  travel  is  direct 
between  duty  points  which  are 
separatt'd  by  several  time  zones  and  at 
least  one  duty  point  is  outside  CO.NUS, 

a  rest  period  not  in  excess  of  24  hours 
may  be  authorized  or  approved  when  air 
travel  between  the  duty  points  is  by 
less-than-first-class  accommodations 
and  the  scheduled  flight  time  (including 
stopovers  of  less  than  8  hours)  exceeds 
14  hours  by  a  direct  or  usually  traveled 
route. 

(ii)  The  rest  stop  may  be  authorized  at 
any  intermediate  point,  including  points 
within  CONUS,  provided  the  point  is 
midway  in  the  journey  or  as  near  to 
midv\ay  as  requirements  for  use  of  U.S. 
flag  air  carriers  and  carrier  scheduling 
permit. 

(ill)  A  rest  stop  shall  not  be  authorized 
when  an  employee,  for  personal 
convenience,  elects  to  travel  by  an 
indirect  route  resulting  in  excess  travel 
time. 

(iv)  The  per  diem  rate  for  the  rest  stop 
shall  be  the  rate  applicable  for  the  rest 
stop  location  (see  paragraph  (c)(3)  of 
this  section). 

(v)  When  carrier  schedules  or  the 
requirements  for  use  of  U.S.  flag  air 
carriers  preclude  an  intermediate  rest 
stop,  or  a  rest  stop  is  not  authorized,  if  is 
recommended  that  the  employee  be 


scheduled  to  arrive  at  the  temporary 
duty  point  with  sufficient  time  to  allow  a 
reasonable  rest  period  before  reporting 
for  duty.  (See  i  301-3.6  for  guidelines  on 
the  use  of  U.S.  flag  carriers.) 

(d)  When  lodging  is  not  located  at 
duty  point  outside  CONUS.  When 
suitable  lodging  is  not  available  at  place 
of  temporary  duty  in  a  locality  outside 
CONUS  and  the  employee  is  required  to 
obtain  lodging  in  a  different  locality,  the 
maximum  applicable  per  diem  rate  shall 
be  that  of  the  locality  in  which  the 
lodging  is  obtained. 

(e)  Deductions  for  meals  and/or 
lodgings  furnished.  Where  meals  and/or 
lodging  are  furnished  without  charge  or 
at  a  nominal  cost  by  a  Federal 
Government  agency  at  a  temporary  duty 
station,  an  appropriate  deduction  shall 
be  made  from  the  authorized  per  diem 
rate.  (See  S  301-7.7(b).) 

(f)  Travel  involving  temporary  duty 
within  CONUS.  As  a  general  rule,  when 
travel  covered  under  this  section 
involves  temporary  duty  within  CONUS 
and  lodging  is  required  within  CONUS 
incident  to  such  temporary  duty  either 
at  the  temporary  duty  location,  the  entry 
or  exit  duty  point  within  CONUS.  or  an 
intermediate  stopover  point  within 
CONUS,  the  lodgings-plus  per  diem 
system  prescribed  in  {  301-7.5  is 
applicable  to  the  travel  time  within 
CONUS.  For  the  remainder  of  the  trip,  or 
when  temporary  duty  is  of  such  short 
duration  that  lodging  is  not  required,  per 
diem  will  be  computed  under  the 
quarter-day  system.  The  specific  rules 
provided  in  paragraphs  (f)  (1)  through  (3) 
of  this  section  will  be  applied  to 
determine  specific  time  periods  for 
application  of  the  lodgings-plus  system. 

(1)  Round-trip  travel  beginning 
outside  CONUS.  When  round-trip  travel 
is  from  a  duty  point  outside  CONUS  for 
temporary  duty  within  CONUS,  the 
lodgings-plus  per  diem  system  takes 
effect  at  12:01  a.m.  on  the  first  day 
lodging  is  required  within  CONUS  and 
extends  through  12.-00  midnight  of  the 
last  calendar  day  that  lodging  is 
required  within  CONUS. 

(2)  Travel  beginning  within  CONUS. 
When  travel  begins  within  CONUS  and 
temporary  duty  is  performed  within 
CONUS  prior  to  departure  from  the 
CONUS  exit  duty  point,  the  lodgings- 
plus  per  diem  system  will  be  in  effect 
beginning  on  the  day  of  departure  from 
home,  office,  or  other  authorized  point 
within  CONUS  through  12:00  midnight  of 
the  last  calendar  day  that  lodging  is 
required  within  CONUS. 

(3)  Travel  ending  within  CONUS. 
When  travel  ends  within  CONUS  and 
temporary  duty  is  performed  within 
CONUS  prior  to  conclusion  of  the  travel 
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the  lodgings-plua  per  diem  system  will 
be  in  effect  beginning  at  12:01  a.m.  on 
the  first  day  lodging  is  required  within 
CONUS  through  the  time  of  amval  at 
home,  office,  or  other  authorized  point 
within  CONUS  upon  completion  of  the 
travel. 

$301-7.7    RedueHont  In  maxifmiro  p«r 
dt«fn  rata*  wftan  approprteM  (wortdwMa). 

An  agency  may,  in  individual  cases  or 
situations,  authorize  a  reduced  per  diem 
rate  under  certain  circumstances,  such 
as  when  lodgings  and/or  meals  are 
obtained  by  the  employee  at  a  reduced 
cost  or  furnished  to  the  employee  at  no 
cost  or  a  nominal  cost  by  the 
Government;  or  when  for  some  other 
reason  the  subsistence  costs  to  be 
incurred  by  the  employee  can  be 
determined  in  advance.  In  exercising  its 
responsibilities  outlined  in  }  301-7, 1(e), 
the  agency  should  consider  any  known 
factors  that  will  cause  the  traveler's 
subsistence  expenses  in  a  specific 
situation  to  be  less  than  the  applicable 
maximum  rates  prescribed  under  §  301- 
7  2.  If  it  can  be  determined  in  advunce  of 
the  travel  that  such  factors  are  present. 
the  agency  should  authorize  a  reduced 
rate  that  is  commensurate  with  the 
known  expense  levels.  Such  reduced 
rate  authorized  on  the  travel 
authorization  shall  be  the  per  diem  rate 
payable  on  the  travel  voucher  without 
receipts  and/or  itemization  by  the 
employee.  When  reduced  rate  situations 
involve  partial  days,  agencies  may 
either  prorate  the  rate  by  quarters  or 
prescribe  a  special  reduced  rate  for  iHp 
partial  travel  days.  Specific  Kuidelines 
for  reducing  rates  and  situations  where 
reduced  rates  may  be  appropriate  a.-e 
provided  in  paragraphs  (a)  through  (e)  of 
this  section, 

(a)  When  no  lodging  expenses 
incurred.  For  travel  within  or  outside 
CONUS  which  is  less  than  24  hours  or  m 
any  other  travel  situation  where  lodging 
expenses  will  not  be  incurred,  including 
instances  where  lodging  is  furnished  by 
the  Government  without  charge,  thp 
maximum  per  diem  rate  shall  be 
reduced  accordingly.  For  CONUS  travel. 
the  lodgings-plus  per  diem  system 
automatically  reduces  the  maximum  per 
diem  rate  to  the  M&IE  rate  (or  fraction 
thereof)-  When  lodging  is  furnished  at 
no  cost  to  the  employee  through  use  of 
an  agency  purchase  order,  the  agency 
shall  not  authorize  or  approve  a  per 
diem  allowance  for  other  subsistence 
expenses  that  will,  when  combined  with 
the  cost  of  lodging  furnished,  exceed  the 
applicable  maximum  per  diem  rate 
prescribed  under  S  301-7.2. 

(b)  When  meals/lodgings  are 
fjrnished  by  the  Government.  When  all 
or  part  of  the  meals  and,/or  lodging  arr 
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furnished  at  no  cost  or  at  a  nominal  cost 
tn  the  employee  by  the  Federal 
Government,  the  applicable  maximum 
per  diem  rate  or  the  MSIE  rate,  as 
appropriate,  shall  be  reduced  to  a  daily 
amount  commensurate  with  the 
remaining  expenses  expected  to  be 
incurred  by  the  employee.  If  a  reduced 
per  diem  rate  was  not  authorized  in 
advance  of  the  travel,  an  appropriate 
deduction  shall  be  made  from  the  total 
per  diem  payable  on  the  travel  voucher 
(See  §5  301-7  4(d).  301-7.5(a)(2)(ii).  and 
301-7,6(6).  1 

(c)  E.\ tended  stays  When  travel 
as.signments  involve  extended  periods  of 
more  than  30  days  at  temporary  duty 
locations  and  travelers  are  ably  to 
secure  lodging  and/or  meals  at  lower 
costs,  the  per  diem  rate  should  be 
reduced  accordingly.  If  the  extended 
temporary  duty  is  for  training,  see 
paragraph  (e)  of  this  section,  (See  also 

§  301-7.9  for  allowable  expenses  in 
special  situations) 

(d)  Meetings  and  conventions.  In  the 
interest  of  uniform  treatment  of 
employees,  whenever  a  meeting  or 
conference  is  arranged  which  will 
involve  the  travel  of  attendees  from 
other  agencies  or  components  of  the 
same  agency,  and  reduced  cost  lodging 
accommodations  have  been  prearranged 
at  the  meeting  or  conference  site,  the 
agency  or  agencies  sponsoring  the 
meeting  or  conference  shall  recommend 
to  the  other  participating  agencies  or 
components  a  per  diem  allowance  that 
would  be  reasonable. 

(e)  Subsistence  payments  for 
i\:er.d"d  training  assignments.  (1)  The 
Government  Employees  Training  Act  (5 
U.S.C.  4101-4118)  authorizes  agencies  to 
pay  all  or  a  part  of  the  subsistence 
expenat'b  of  an  employee  assigned  to 
iraining  at  a  temporary  d'l-ty  station. 
Implementing  regulations  prescribed  by 
the  Office  of  Personnel  .Management 
(0PM)  at  5  CFR  4in.a)3  provide  specific 
guidelines  fur  payment  of  subsistence 
expenses  for  employees  on  extended 
training  assignments  of  more  than  30 
calendar  days  at  temporary  duty 
locations. 

(2)  Generally  the  0PM  guidelines 
require  a  reduced  subsistence  payment 
of  not  more  than  55  percent  of  the 
iipplicdbie  maximum  per  diem  rate 
prescribed  in  this  reg:ilHtion  (see  §  301- 
7  2).  Subsistence  payments  above  these 
levels  (not  to  exceed  the  maximum  per 
diem  rates)  must  be  justified.  Agencies 
shall  refer  to  the  OPM  guidelines  in  5 
CFR  410.603  for  specific  criteria  to 
determine  the  appropriate  subsistence 
payments.  Guidelines  are  also  published 
by  OPM  in  the  Federal  Personnel 
Ki.in'jHl,  Chapter  410,  Section  6-3, 


§301-7.B    "Mlxad  trava4"  ratmburaamtnts. 

"Mixed  travel"  occurs  when  official 
travel  within  a  single  trip  is  subject  to 
payment  of  the  daily  subsistence 
expenses  under  different  reimbursement 
systems:  i.e,.  CONUS  lodgings-plus, 
outside  CONUS  quarter-day,  or  actual 
subsistence  expense. 

(a)  Transition  between  reimbursement 
systems.  Reimbursement  for  subsistence 
expenses  will  be  computed  under  only 
one  reimbursement  system  for  each 
calendar  day  except  when  the 
provisions  of  S  301-8.2(b)  apply.  When 
travel  to  or  from  locations  outside 
CONUS  involves  temporary  duty  (with 
lodging)  within  CONUS,  the  rules  in 

§  301-7.6(fl  govern  the  transition 
between  the  CONUS  lodgings-plus 
system  and  the  outside  CONUS  quarter- 
day  system.  When  actual  expense 
reimbursement  for  certain  travel  days  is 
intermittent  with  the  per  diem  method 
for  others,  the  rules  in  $  301-8,8  govern. 

(b)  Determining  maximum  dady 
rate(s).  Reimbursement  for  each  day  will 
be  subject  to  only  one  maximum  rate, 
except  for  travel  under  $  301-7,6  which 
may  require  different  rates  within  a 
calendar  day  due  to  the  quarter-day  per 
diem  calculation  method.  The  rules  for 
determining  maximum  rates  within  each 
reimbursement  system  are  provided  in 

§  §  301-7.5  and  301-7.6,  and  Part  301-8. 

§  301-7.9    Par  diem  aflowanca 
cotnputatlona  for  apactoi  situationa 
(worldwide). 

(a)  Per  diem  for  weekly  or  monthly 
rentals— [\)  Types  of  expenses  included 
m  lodging  costs.  When  an  employee 
rents  a  room,  apartment,  house,  or  other 
lodging  incident  to  a  temporary  duty 
assignment,  the  following  expenses  may 
be  considered  part  of  the  lodging  cost: 
the  rental  cost;  if  unfurnished,  the  rental 
cost  of  appropriate  and  necessary 
furniture  and  appliances,  such  as  a 
stove,  refrigerator,  chairs,  tables,  bed, 
sofa,  television,  and  vacuum  cleaner 
cost  of  connection,  use,  and 
disconnection  of  utilities:  cost  of 
reasonable  maid  fee  and  cleaning 
charges:  monthly  telephone  use  fee 
(does  not  include  installation  and  long- 
distance calls);  and,  if  ordinarily 
included  in  the  price  of  a  hotel  or  motel 
room  in  the  area  concerned,  the  cost  of 
special  user  fees,  such  as  cable  TV 
charges  and  plug-in  charges  for 
automobile  head  bolt  heaters, 

(2)  Computation  of  doily  lodging 
costs.  When  the  employee  obtains 
lodging  on  a  weekly  or  monthly  rental 
basis,  the  daily  lodging  cost  shall  be 
computed  by  dividing  the  total  lodging 
cost  for  the  expenses  listed  in  paragraph 
(a)(1)  of  this  section  by  the  number  of 


days  the  accommodations  are  actually 
occupied,  provided  that  the  employee 
acts  prudently  in  renting  by  the  week  or 
month,  and  that  the  cost  to  the 
Government  does  not  exceed  the  cost  of 
renting  conventional  lodging  at  a  daily 
rate.  Otherwise  the  daily  lodging  cost 
shall  be  computed  by  dividing  by  the 
number  of  days  in  the  rental  period;  eg. 
7  or  30  days,  as  appropriate. 

(3)  Per  diem  allowable,  (i)  Under  the 
lodgings-plus  system  for  CONUS  travel, 
the  allowable  per  diem  consists  of  the 
daily  lodging  cost  calculated  under 
paragraph  (a)(2)  of  this  section  plus  the 
applicable  M&IE  rate  not  to  exceed  the 
maximum  per  diem  rate  prescribed  for 
the  location  involved. 

(ii)  When  a  reduced  per  diem  rate  is 
being  established  (see  §  301-7.7)  in 
advance  of  the  travel,  the  daily  lodging 
cost  calculated  in  paragraph  (a)(2)  of 
this  section  shall  be  added  to  the 
amount  determiaed  by  the  agency  to  be 
necessary  for  meals  and  incidental 
expenses. 

(b)  Per  diem  allowances  for  use  of  a 
recreational  vehicle  for  lodging.  The 
term  "recreational  vehicle"  includes 
mobile  homes,  campers,  camping 
trailers,  or  self-propelled  mobile 
recreational  vehicles. 

(1)  Privately  owned — (i)  Lodging 
costs.  When  an  employee  uses  a 
privately  owned  camping  or  recreational 
vehicle  while  on  official  travel, 
allowable  expenses  which  may  be 
considered  as  a  lodging  cost  include 
parking  fees;  fees  for  connection,  use, 
and  disconnection  of  utilities 
(electricity,  gas,  water,  and  sewage); 
bath  or  shower  fees;  and  dumping  fees. 
Depreciation  shall  not  be  considered  as 
a  lodging  cost. 

(ii)  Meals  and  incidental  expenses. 
The  agency  shall  determine  an 
appropriate  amount  for  meals  and 
incidental  expenses  based  on  whether 
the  type  of  recreational  vehicle  used  by 
the  employee  has  meal  preparation 
facilities.  When  use  of  the  recreational 
vehicle  is  for  a  temporary  duty 
assignment  within  CONUS,  such  amount 
shall  not  exceed  the  appHcable  M*IE 
rate. 

(iii)  Per  diem  computation.  The  daily 
lodging  costs  plus  an  appropriate  rate 
for  meals  and  incidental  expenses 
determined  under  paragraph  (b)(l)(ii)  of 
this  section  shall  be  the  per  diem  rate, 
limited  to  the  applicable  maximum  rate 
prescribed  under  §  301-7.2  for  the 
locality  involved.  An  agency  may 
authorize  a  reduced  per  diem  rate  within 
the  applicable  maximum  per  diem  rates 
if  the  actual  costs  expected  to  be 
incurred  can  be  determined  in  advance 
of  the  travel. 
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(2)  Rented  recreational  vehicle.  WTien 
the  use  of  a  rented  recreational  vehicle 
is  authorized  or  approved  as 
advantageous  to  the  Government,  the 
rent,-jl  fee  and  the  allowable  expenses 
shown  in  paragraph  (b|(l)(il  of  th:s 
section  may  be  considered  as  lodging 
costs.  Advantageous  use  might  occur 
when  the  employee  is  on  an  extended 
temporary  duty  assignment  in  a  remote 
area  or  where  conventional  lodging 
facilities  are  limited  or  not  available  If 
use  of  a  rented  recreational  vehicle  is 
not  authorized  or  approved  as 
advantageous,  only  those  expenses 
listed  in  paragraph  (b)(l)(i)  of  this 
section  may  be  considered  as  lodging 
costs. 

(c)  Per  diem  computations  when 
temporary  duty  is  curtailed,  canceled, 
or  interrupted  for  official  purposes. 
When  an  employee  has  mude  advance 
arrangements  for  lodging  (such  as  those 
described  in  paragraph  fa)  or  (b)  of  this 
section),  with  reasonable  expectation  of 
the  travel  assignment  being  completed 
as  ordered  or  directed,  and 
subsequently  the  temporary  duty 
assignment  is  curtailed,  canceled,  or 
interrupted  for  official  purposes,  or  for 
other  reasons  beyond  the  employee's 
control  that  are  acceptable  to  the 
agency,  lodging  costs  may  be  calculated 
and  paid  as  follows: 

( 1 )  Tra  vel  assignment  curtailed  or 
interrupted.  When  the  temporary  duty 
assignment  is  curtailed  or  interrupted 
for  the  benefit  of  the  Government  or  for 
other  reasons  beyond  the  employee's 
control  and  the  employee  is  unable  to 
obtain  a  refund  of  prepaid  rent 
expenses  incurred  for  unused  lodging 
may  be  reimbursed  under  the  following 
conditions: 

(i)  Determination  of  reasonableness. 
The  agency  must  determine  that  the 
employee  acted  reasonably  and 
prudently  in  incurring  allowable  lodging 
expenses  pursuant  to  temporary  duty 
travel  orders.  Included  in  this 
determination  should  be  a  consideration 
of  whether  the  employee  sought  to 
obtain  a  refund  of  the  prep  nd  lodging 
cost  or  otherwise  took  steps  to  minimize 
the  costs  once  the  temporary  duty  was 
officially  curtailed  or  interrupted. 

(ii)  Adjusted  calculation  and 
retnibursemrnt  of  lodging  costs.  If  the 
agency  determines  that  the  employee 
acted  reasonalily,  the  unused  portion  of 
the  prepaid  lodging  cost  may  be 
reimbursed  as  follows: 

(A)  The  daily  lodging  costs  for  the 
period  covered  by  the  voucher  shall  be 
calculated  by  dividing  the  total  cost  for 
the  rental  period  liy  the  number  of  days 
of  actual  occupancy.  The  total  of  the 
lodging  costs  thus  calculated  plus  the 
appropriate  daily  amount  authonzed  for 


meals  and  incidental  expenses  may  be 
reimbursed  not  to  exceed  the  per  diem 
rate  authorized  in  the  employee's  travel 
orders  for  the  days  that  the  lodging  was 
occupied. 

(B)  If  the  authorized  per  diem  rate  is 
insufficient  for  the  days  of  occupancy, 
the  daily  lodging  cost  calculated  in 
paragraph  (c)(l)(ii)(A)  of  this  section 
plus  the  amount  authorized  for  meals 
and  incidental  expenses  may  be 
reimbursed  on  an  actual  expense  basis 
not  to  exceed  appropriate  maximum 
daily  rates  determined  as  provided  in 

§  301-8.3. 

(C)  The  excess  amount  (if  any)  of  the 
uiu^funded  lodging  cost  not  reimbursed 
under  paragraph  (c)(l)(ii)(B)  of  this 
section  may  be  paid  as  a  miscellaneous 
travel  expense  incident  to  the  travel 
assignment,  if  otherwise  proper. 

P)  In  instances  where  the  travel 
assignment  was  interrupted  for  official 
purposes  (e.g.,  when  the  employee  is 
directed  to  perform  temporary  duty  at 
another  location),  allowable  subsistence 
expenses  (if  any)  incurred  during  the 
interruption  may  be  reimbursed 
separately  from  those  reimbursements 
outlined  in  paragraphs  (c)(l)(ii)  (A)  and 
(B)  of  this  section,  if  otherwise  proper 
and  in  conformance  with  the  provisions 
of  this  Part  301-7. 

(2)  Travel  assignment  canceled.  When 
the  employee  incurs  lodging  expenses  in 
reasonable  expectation  of  a  travel 
assignment  being  completed  as  ordered 
or  directed,  and  due  to  a  change  in 
travel  orders  the  travel  assignment  is 
canceled  before  its  commencement,  the 
prepaid  lodging  expenses  may  be 
reimbursed  as  a  miscellaneous  travel 
expense  provided  the  amounts  are 
reasonable  and  the  conditions  in 
paragraph  (c)(l)(i)  of  this  section  are 
met. 

(3)  Forfeited  rental  deposits.  If.  in 
situations  described  in  paragraphs  (c) 
(1)  and  (2)  of  this  section,  the  employee 
was  required  by  the  terms  of  a  lease  or 
rental  agreement  to  pay  a  rental  deposit 
and  all  or  part  of  the  deposit  is  forfeited 
to  cover  unpaid  lodging  costs,  the 
amount  of  the  forfeited  deposit  may  be 
reimbursed  as  a  miscellaneous  travel 
expense  provided  the  conditions  in 
paragraph  (c)(l)(i)  of  this  section  are 
met.  Reimbursement  for  deposits 
forfeited  for  damages  to  lodging 
accommodations  shall  not  be  allowed. 

(d)  Per  diem  while  aboard 
Government  vessel.  For  temporary  duty 
aboard  Government  vessels  where 
meals  and  lodgings  are  furnished  at  no 
cost  or  at  a  reduced  cost,  agencies  shall 
prescribe  an  appropriate  per  diem  rate 
within  the  provisions  of  this  Part  301-7, 
The  term  "Government  vessel"  includes 
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vessels  owned  and  operated,  leased  and 
operated,  or  chartered  by  the 
Government. 

§301-7.10    Tlm«  dtttfminatton*. 

(a)  Duty  to  record per'.mpnt  lavps.  The 
date  and  hour  of  departure  from  and 
arrival  at  the  official  station  or  any 
other  place  at  which  official  travel 
begins  or  ends  must  be  shown  on  the 
travel  voucher.  The  same  information 
also  must  be  shown  for  points  at  which 
temporary  duty  is  performed  when  such 
arrival  or  departure  affects  the  per  diem 
allowance  or  other  travel  expenses. 
Other  points  visited  should  also  be 
shown  but  the  lime  of  amval  and 
departure  need  not  be  entered. 

(b)  Use  of  standard  time.  The  hours  of 
departure  and  amval  recorded  on  the 
voucher  shall  be  those  of  the  standard 
time  in  effect  at  the  place  involved.  (See 
15U.S.C.  262.) 

5  30 1  -7. 1 1    lnt«miptton8  of  p«r  d(«m 
entm*m«nt 

For  purposes  of  this  section,  the  term 
[)lace  of  abode"  means  the  place  from 
which  the  employee  commutes  daily  to 
the  official  station. 

(a)  Leave  and  nonworkdays — (1) 
General.  Leave  of  absence  (other  than 
as  provided  m  paragraph  (d)  of  this 
section)  for  one-half,  or  less,  of  the 
prescribed  daily  working  hours  shaii  be 
disregarded  for  per  diem  purposes. 
Where  the  leave  is  more  than  one-half 
of  the  prescribed  daily  working  hfjurs, 
no  per  diem  shall  be  allowed  for  that 
day. 

(2)  Nonworkdays.  Legal  Federal 
Government  holidays  and  weekends  or 
other  scheduled  nonworkdays  ar^ 
considered  nonworkdays.  Employees 
are  considered  to  be  in  a  per  diem  status 
on  nonworkdays  except  when  they 
return  to  their  official  station  or  place  of 
abode  (see  paragraph  (b)  of  this 
section),  or  except  under  conditions 
stated  in  paragraphs  (a)(2)  (i)  and  (li)  of 
this  section. 

(i)  Leave  before  and  after 
nonworkdays.  Per  diem  shall  not  be 
paid  for  nonworkdays  when, 

(A)  Employees  are  in  a  leave  status  at 
the  end  of  the  workday  before  the 
nonworkdays  and  at  the  beginning  of 
the  workday  following  the 
nonworkdays,  and 

(B)  The  period  of  leave  on  either  of 
those  days  is  more  than  one-half  of  the 
prescribed  working  hours  for  that  day. 

(ii)  Leave  between  nonworkdays.  Per 
diem  shall  not  be  paid  for  more  than  two 
nonworkdays  in  cases  where  leave  of 
absence  is  taken  for  all  of  the  prescribed 
working  hours  between  the 
nonworkdays. 


(b)  Return  to  official  station  for 
nonworkdays — (1 1  Required  return  — 
o^'jLuil  business.  An  employee  who  is 
required  by  apprtipriate  agency  officials 
to  return  to  his  or  her  official  station  for 
the  nonworkdays  to  perform  official 
business  or  because  if  is  otherwise 
advantageous  to  the  Government  shall 
he  allowed  the  round- trip  transportation 
expenses  and  per  diem  for  the  en  route 
travf-i. 

(2)  Authorized  return  —  substantial 
cost  savings.  An  agency  may  authorize 
per  diem  and  transportation  expenses  to 
an  employee  to  return  home  for 
nonworkdays  where  a  significant  cost 
savings  will  be  achieved.  Travel  time 
shall  be  scheduled  within  the 
employee's  duty  hours  to  the  extent 
practicable.  The  cost  of  lost  productivity 
attributable  to  the  duty  hours  involved 
m  traveling  to  and  from  the  employee's 
residence  for  nonworkdays  shall  be 
considered  in  determining  the  cost 
savings. 

(3)  Authorized  return  incident  to 
extended  temporary  duty.  Employees 
who  are  required  to  routinely  perform 
extended  periods  of  temporary  duty 
may.  at  agency  discretion  and  within  the 
l.mita  of  appropnations  available  for 
payment  of  travel  expenses,  be 
authorized  round-tnp  transportation 
expenses  and  per  diem  en  route  for 
periodic  return  travel  to  their  official 
stations  or  places  of  abode  for 
nonworkdays.  Agencies  are  cautioned 
(hat  this  authonfy  is  to  be  used  with  the 
utmost  discretion  and  consideration  of 
the  length  and  purpose  of  the  temporary 
duty  assignments  and  the  distance  of 
the  return  travel  The  penodic  return 
travel  may  be  authorized  as  provided  in 
p-ara«raph8  (bji3)  (ij  and  (ii)  of  this 
section. 

(li  The  head  of  the  agency  has 
detemiired.  based  on  an  appropriate 
cost  analysis,  that  the  costs  of  periodic 
weekend  return  travel  (including  the 
costs  of  potential  overtime,  if 
applicable)  are  outweighed  by  savings 
in  tern-.a  of  incre.ised  employee 
efficiency  and  productivity,  as  well  as 
reduced  costs  of  recruitment  and 
retention  of  employees  This  cost 
analysis  shall  be  conducted  no  less 
frequently  than  every  other  year. 

(ii)  Return  travel  for  nonworkdays 
authorized  under  these  provisions 
constitutes  an  exception  to  the  directive 
on  scheduling  ot  travel  contained  in  5 
U.S.C.  6101(b)(2)  and  therefore  should 
be  performed  outside  the  employee's 
resulariy  scheduled  duty  hours  or  during 
periods  of  authonzed  leave  However,  in 
the  case  of  employees  not  exempt  from 
the  Fair  Labor  Standards  Act  overtime 
provisions,  consideration  should  be 
given  to  scheduling  the  authonzed  travel 


to  minimize  payment  of  overtime, 
including  scheduling  of  travel  during 
regularly  scheduled  duty  hours  when 
necessary.  (See  Office  of  Personnel 
Management  regulations  for  further 
guidelines  covenng  overtime  during 
travel.) 

(4)  Voluntary  return.  When  an 
employee  voluntarily  returns  to  his/her 
official  station  or  place  of  abode  for 
nonworkdays,  the  maximum 
reimbursement  for  the  round-trip 
transportation  and  per  diem  en  route 
shall  be  limited  to  the  per  diem 
allowance  and  travel  expenses  which 
would  have  been  allowed  had  the 
employee  remained  at  the  temporary 
duty  station.  The  employee  shall 
perform  any  such  voluntary  return  travel 
during  non-duty  hours  or  periods  of 
authorized  leave, 

(c)  Indirect  route  or  interrupted  travel. 
If  there  is  an  interruption  of  travel  or 
deviation  from  the  direct  route  resulting 
in  excess  travel  time  because  of  an 
employee's  personal  preference  or 
convenience  or  through  the  taking  of 
leave,  the  per  diem  allowed  shall  not 
exceed  that  which  would  have  been 
allowed  on  uninterrupted  travel  by  a 
direct  or  usually  traveled  route  except 
as  provided  in  Part  301-12  for  certain 
emergency  travel  situations.  (See 

I  §  301-2.5,  301-7.10(a).  and  301- 
n.5(a)(3).) 

(d)  Illnesc  or  injury  or  a  personal 
emergency  situation.  Provisions 
governing  per  diem  allowable  for 
emergency  travel  performed  due  to  an 
employee's  incapacitating  illness  or 
injury  or  because  of  a  personal 
emergency  situation,  as  well  as  the 
continuation  of  per  diem  due  to 
incapacitating  illness  or  injury  of  the 
employee,  are  found  in  Part  301-12. 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBStSTENCE  EXPENSES 

S*c. 

301-«.l    General. 

301-8.2    Conditions  warranting  authorization 

or  approval  of  actual  expenses. 
301-8.3    Maximum  daily  rates  and 

reimbursement  limitations. 
301-8,4    Authonzation  or  approval. 
301-8,5    Requirements  for  documentation. 

review,  and  administrative  controls, 
301-8.6    Mixed  travel  (per  diem  and  actual 

subsistence  expense)  reimbursement. 
301-8.7    Interruption  of  subsistence 

entitlements. 
Authority:  5  U.S.C.  5701-5709;  E.O  11609, 
luly  23, 1971  (36  FR  13747). 

§301-8.1    General. 

The  provisions  contained  herein  apply 
to  travel  within  and  outside  the 
continental  United  States  (CONUS). 


(a)  Authority.  Agencies  may  authorize 
or  approve  reimbursement  for  the  actual 
and  necessary  subsistence  expenses  of 
official  travel  when  such  expenses  are 
unusually  high  due  to  special  or  unusual 
circumstances,  or  for  occasional  meals 
and/or  lodging,  as  provided  herein.  This 
authority  shall  be  used  for  individual 
travel  assignments  or  specific  travel 
situations  only  after  appropriate 
consideration  of  the  actual  facts  existing 
at  the  time  the  travel  is  directed  and 
performed. 

(b)  Delegation  of  authority.  Heeds  of 
agencies  may  delegate,  with  provisions 
for  limited  redelegation,  the  authority  to 
authorize  or  approve  travel  on  an  actual 
subsistence  expense  basis.  Such 
delegation  or  redelegation  shall  be  held 
to  as  high  an  administrative  level  as 
practicable  to  ensure  that  authorization 
or  approval  of  travel  on  an  actual 
subsistence  expense  basis  or 
reimbursement  therefor  is  based  on 
adequate  consideration  and  review  of 
the  travel  circumstances  warranting 
such  reimbursement. 

(c)  Agency  responsibility.  Heads  of 
agencies  shall,  in  accordance  with 
provisions  of  this  Part  301-8,  prescribe 
administrative  policies  and  procedures 
under  which  reimbursement  for  actual 
and  necessary  expenses  of  official  travel 
may  be  authorized  or  approved  to 
ensure  that  the  authority  contained 
herein  is  administered  in  accordance 
with  the  intent  of  this  regulation. 

(d)  Relationship  to  per  diem. 
Generally,  authorization  or  approval  of 
actual  subsistence  expenses  is 
contingent  on  the  entitlement  to  per 
diem.  Except  as  otherwise  provided  m 
this  Part  301-8,  the  definitions  and  rales 
stated  in  Part  301-7  applicable  to  the 
employee's  entitlement  to  a  per  diem 
allowance  shall  apply  to  travel  on  an 
actual  expense  basis. 

(e)  Allowable  expenses.  Actual 
subsistence  expense  reimbursement 
may  be  allowed  for  the  same  types  of 
expenses  that  are  covered  by  the  per 
diem  allowance  in  5  301-7.1(c)  provided 
such  expenses  are  determined  to  be 
actual  and  necessary  expenses  incident 
to  the  particular  travel  assignment 

(f)  Prudent  traveler.  An  employee 
traveling  on  the  actual  subsistence 
expense  basis  is  expected  to  exercise 
the  same  care  in  incurring  expenses  as 
set  forth  in  Part  301-7  for  travel  on  a  per 
diem  basis. 

§  301-8.2    Conditions  warranting 
authorization  or  approval  of  actual 
expenses. 

(a)  Travel  assignments  involving 
special  or  unusual  circumstances. 
Travel  on  an  actual  subsistence  expense 
basis  may  be  authorized  or  approved  for 


travel  assignments  within  and  outside 
CO.MUS  when  the  applicable  maximum 
per  diem  rale  (see  i  301-7.2)  is 
inadequate  due  to  special  or  unusual 
circumstances.  The  maximum  per  diem 
rate,  although  generally  adequate,  may 
be  insufficient  for  a  particular  travel 
assignment  because  the  actual  and 
necessary  subsistence  expenses  are 
unusually  high  due  to  special  duties  "r 
because  subsistence  costs  ha\e 
escalated  temporarily  during  sper;nl 
events.  Actual  subsistence  expense 
reimbursem.ent  shall  not  be  authorized 
or  approved  when  the  actual  and 
necessary  subsistence  expenses  exceed 
or  are  expected  to  exceed  the  applicable 
maximum  per  diem  allowance  by  only  a 
small  amount.  Since  lodging  costs 
constitute  a  major  portion  of  the 
subsistence  expenses,  travel  on  an 
actual  expense  basis  may  be  authorized 
or  approved  for  travel  when.  d'.je  to 
special  or  unusual  circumstances,  the 
lodging  costs  absorb  all  or  nearly  all  of 
the  applicable  maximum  per  diem 
allowance.  Examples  of  travel 
assi^ments  or  situations  that  may 
warrant  authorization  or  approval  of 
actual  and  necessary  expenses  include 
but  are  not  limited  to  the  following: 

(1)  The  employee  attends  a  meetins, 
cr)nference.  or  training  session  away 
from  the  official  duty  station  where 
lodging  and  meals  must  be  pijcared  at  a 
prearranged  place  (such  as  the  l.utel 
where  the  meeting,  conference,  or 
training  session  is  being  held)  and  the 
lodging  costs  incurred,  because  of  these 
prearranged  accomniodations.  absorb 
all  or  practically  all  of  the  applicable 
maxi  jium  per  diem  allowance; 

(2)  The  travel  is  to  an  area  where  the 
applicable  maximum  per  diem 
allowance  is  generally  adequate  but 
subsistence  costs  have  escalated  for 
short  periods  of  ti.iie  during  special 
functions  or  events  such  as  missile 
launching  periods,  international  or 
national  sports  events,  world's  fairs, 
convention.";,  or  natural  disasters; 

C^j  Based  on  a  situation  described  in 
paragraph  {a)(2)  of  this  section, 
afforddbie  lodging  accommodations  are 
not  available  or  cannot  be  obtained 
wifhin  a  reasonable  commuting  distance 
of  the  employee's  temporary  duty  point 
and  tran.sportdtion  costs  to  commute  to 
and  from  the  less  expensive  lodging 
facility  consume  most  or  all  of  the 
sa\  ings  achieved  from  occupying  less 
expensive  lodging; 

(4)  The  employee,  because  of  special 
duties  of  the  assignment,  necessarily 
incurs  unusually  high  expenses  in  the 
conduct  of  official  business,  such  as  to 
procure  superior  or  extraordinary 
accommodations  including  a  suite  or 
other  quarters  for  which  the  charge  is 


well  above  that  which  he/she  would 
normally  have  to  pay  for 
accommodations;  or 

(5)  The  employee  necessarily  incurs 
unusually  high  expenses  incident  to  his/ 
her  assignment  to  accompany  another 
employee  in  a  situation  as  described  in 
paragraph  (a)(4)  of  this  section. 

(b)  Situations  requiring 
reimbursement  for  occasional  meals 
and/or  lodging.  Although  lodging  and/or 
meals  are  furnished  without  cost  (or  at  a 
nominal  cost)  for  a  particular 
assignment,  the  employee  may 
necessarily  incur  expenses  for 
occasional  lodgings  and/or  meals.  The 
agency  may  approve  reimbursement  of 
appropriate  expenses  incurred  for 
occasional  meals  or  lodging  that  are 
determined  to  be  necessary  and  justified 
by  the  circumstances  involved.  For 
travel  assignments  within  CONUS,  the 
actual  expense  allowable  for  lodging  or 
each  meal  may  not  exceed  the  lodging  or 
individual  meal  allowance  set  out  in 
S  301-7.5{a).  or  150  percent  of  those 
amounts  if  special  or  imusual 
circumstances  are  involved;  for  travel 
assignments  outside  CONUS,  similar 
limitations  on  the  amount  of 
reimbursement  for  such  expenses  shall 
be  determined  by  the  authorizing 
agency.  Each  agency  shall  establish 
necessary  administrative  procedures  for 
travel  under  these  provisions. 

§  301-8  3    UaxiTturri  daii'v  r.-^'cs  sod 
reiniOufsefTwni  liTiiiatiors 

The  maximum  amount  of 
reimbursement  for  actual  subsistence 
expenses  that  may  be  authorized  or 
approved  for  each  calendar  day  or 
fraction  thereof  is  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section. 
Agencies  shall  determine  appropriate 
and  necessary  daily  maximum  rates  not 
to  exceed  these  amounts  when 
authorizing  or  approving  travel  under 
this  Part  301-8.  Maximum  daily  rates 
need  not  be  prorated  for  fractions  of  a 
day:  however,  see  paragraphs  (aM2)  and 
(b)(2)  of  this  section  for  reimbursement 
limitations. 

(a)  Travel  within  CONUS— {1] 
Maximum  daily  rates.  For  travel  within 
CONUS.  the  maximum  daily  rate  for 
subsistence  expenses  shall  not  exceed 
150  percent  of  the  applicable  maximum 
per  diem  rate  (rounded  to  the  next 
highest  dollar)  prescribed  in  Appendix 
A  of  this  chapter  for  the  travel 
assignment  location. 

(2)  Reimbursement  limitation,  (i) 
When  the  actual  subsistence  expenses 
incurred  during  any  1  day  are  less  than 
the  maximum  daily  rate  authorized,  the 
employee  shall  be  reimbursed  only  for 
the  lesser  amount.  Expenses  incurred 
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and  claimed  (including  those  for 
fractional  days)  shall  b«  reviewed  and 
allowed  only  to  the  extent  determined  to 
be  necessary  and  reasonable  by  the 
agency.  (See  5  301 -8.5(b).) 
Reimbursement  for  meals  and  incidental 
expenses  shall  not.  under  any 
circumstances,  exceed  150  percent  of  the 
M4IE  rate  applicable  to  the  temporary 
duty  location. 

(ii)  The  agency  may  limit 
reimbursement  for  meals  and  incidental 
expenses  to  100  percent  of  the 
applicable  MAIE  rate  and  deviate  from 
the  requirement  for  receipts  and/or 
itemization  of  such  expenses  as 
provided  in  $  301 -8.5(a)(3).  In  such 
instances,  the  M4IE  rate  shall  be 
prorated  for  partial  days  of  travel  as 
provided  in  }  301-7.5(b). 

(b)  Travel  outside  CO\'US—(\] 
Maximum  daily  rates.  For  travel  outside 
CONUS.  the  maximum  daily  rate  for 
subsistence  expenses  shall  not  exceed 
the  amount  prescribed  by  the 
Departments  of  Defense  and  State, 
respectively,  for  nonforeign  and  foreign 
areas  as  set  forth  in  paragraph  (b)  (i)  or 
(ii)  of  this  section,  whichever  is  greater; 

(i)  150  percent  of  the  applicable 
maximum  per  diem  rate  (rounded  to  the 
next  higher  dollar)  prescribed  under 
5  301-7.2  (b)  or  (c);  or 

(ii)  S50  plus  the  applicable  maximum 
per  diem  rate  prescribed  under  S  301-7.2 
(b)or(c). 

(2)  Reimbursement  limitation.  When 
the  actual  subsistence  expenses 
incurred  during  any  one  day  are  less 
than  the  maximum  daily  rate  authorized, 
the  employee  shall  be  reimbursed  only 
for  the  lesser  amount.  Expenses  incurred 
and  claimed  (including  those  for 
fractional  days)  shall  be  reviewed  and 
allowed  only  to  the  extent  determined  to 
be  necessary  and  reasonable  by  the 
agency.  (See  i  301 -8.5(b).) 
Reimbursement  for  meals  and  incidental 
expenses  generally  should  not  exceed  50 
percent  of  the  maximum  daily  rate 
authorized  under  paragraph  (b)(1)  of  this 
section.  When  appropriate,  however, 
agencies  may  establish  a  different 
limitation. 

(c)  When  lodging  is  procured  through 
use  of  an  agency  purchase  order.  When 
actual  subsistence  expense 
reimbursement  is  authorized  or 
approved  under  this  Part  301-8  and 
lodging  is  furnished  to  the  employee  at 
no  cost  through  use  of  an  agency 
purchase  order,  the  agency  shall  not 
authorize  or  approve  reimbursement  for 
other  subsistence  expenses  that  will, 
when  combined  with  the  cost  of  lodging 
furnished,  exceed  the  maximum  daily 
rate  authorized  under  paragraph  (a)  or 
(b)  of  this  section. 


§  301-4.4    Aut^orization  or  approvaL 

(a)  Requests  for  authorization  or 
approval  of  actual  expense 
rf'imbumement.  It  is  the  employee's 
responsibility  to  request  authorization 
or  approval  for  actual  subsistence 
expense  reimbursement  when 
conditions  appear  to  warrant  such 
reimbursement  and  to  furnish 
appropriate  justification  to  support  the 
request, 

(b)  Prior  authorization  of  actual 
expense  travel.  Normally,  travel  on  an 
actual  expense  basis  should  be 
authorized  in  advance  and  the  daily 
maximum  rate  authorized  by  the  agency 
shall  be  stated  in  the  travel 
authorization. 

(c)  Approval  after  travel  is  completed. 
It  travel  is  performed  without  prior 
written  authorization  or  is  authorized  on 
a  per  diem  basis  and  otherwise 
conforms  to  the  provisions  of  this  Part 
301-8.  reimbursement  for  actual  and 
necessary'  subsistence  expenses  may  be 
approved  after  completion  of  the  travel. 

S  301-4.S    Requirem«nta  for 
documentation,  rtview.  and  administrative 
con  trots. 

(a)  Documentation  of  actual  expenses 
on  the  voucher — (1)  Itemization.  When 
travel  is  authorized  or  approved  on  an 
actual  subsistence  expense  basis,  the 
em^iioyee  shall  itemize  on  the  travel 
voucher  each  expense  for  which 
reimbursement  is  claimed  on  a  daily 
basis.  Meals  must  be  itemized 
separately:  i.e.,  breakfast,  lunch,  and 
dinner  Those  expenses  that  do  not 
usually  accrue  on  a  daily  basis,  such  as 
laundry  and  cleaning  and  pressing  of 
clothing,  may  be  averaged  over  the 
number  of  days  that  actual  expense 
rfimburspment  is  authorized  or 
approved. 

(2)  Receipts.  Rpcf.pts  shall  be 
required  for  lodging,  regardless  of 
amount,  and  any  individual  meal  when 
the  cost  IS  over  $25  Agencies  may,  at 
their  discretion,  require  receipts  for 
other  allowable  subsistence  expenses; 
however,  the  employee  must  be 
informed  of  this  requirement  in  advance 
of  travel.  The  provisions  of  S  301- 

7  5(c)(1)  (i)  and  (ii)  covenng  double 
occupancy  and  missing  receipts  apply  to 
this  Part  301-8. 

(3)  Exception  to  receipts  and/or 
Itemization  requiri'ment.  When  an 
agency  limits  reimbursement  for  meals 
and  incidental  expenses  to  100  percent 
of  the  applicable  M&IE  rate  (as  provided 
in  5  301-8.3(i3|(21(iil),  receipts  and/or 
Itemization  of  meals  and  incidental 
expenses  need  not  be  required  except  at 
agency  discretion. 

(b)  .■\gency  review  and  administrative 
controls.  Procedures  shall  be 


established  by  each  agency  to  ensure 
that  actual  subsistence  expense 
reimbursement  under  the  provisions  of 
this  Part  301-8  is  properly  administered 
and  controlled  to  prevent  abuse  of  the 
authority  contained  herein.  (See  §  301- 
8.1(c).)  An  appropriate  review  of  the 
justiHcation  for  travel  on  an  actual 
subsistence  expense  basis  shall  be 
made.  Expenses  claimed  by  an 
employee  shall  be  reviewed  by  the 
agency  to  determine  whether  the 
expenses  are  reasonable  and  allowable 
subsistence  expenses,  and  are 
necessarily  incurred  in  connection  with 
the  travel  assignment. 

S  301-A.6    Mixed  travel  (per  diem  and 
actual  subsistence  expense) 
reimbursement 

(a)  Generally,  when  actual  expense 
reimbursement  is  authorized  or 
approved  for  a  particular  temporary 
duty  location,  and  is  the  only 
reimbursement  system  involved,  the 
partial  day  of  travel  to  and  from  that 
location  also  will  be  on  an  actual 
expense  basis.  However,  if  the  en  route 
travel  to  or  from  the  actual  expense 
location  entails  more  than  1  day.  the 
agency  may  authorize  actual  expense 
reimbursement,  or  per  diem  in 
accordance  with  Part  301-7.  whichever 
is  administratively  advantageous  and 
commensurate  with  the  expenses 
expected  to  be  incurred  by  the  traveler. 

(b)  If  actual  expense  reimbursement 
authorized  for  particular  locations  is 
intermingled  with  per  diem  at  other 
locations  in  a  single  trip,  either  within  or 
outside  CONUS.  the  agency  shall 
determine  when  the  transition  between 
reimbursements  systems  occurs, 
provided  that  only  one  method  or 
system  is  authorized  for  any  given 
calendar  day. 

J  301-8.7    Interruption  of  subsistence 
entitlements. 

The  provisions  of  §  301-7.11 
applicable  to  interruptions  of  per  diem 
entitlements  (leave  and  nonworkdays, 
return  to  offir-al  station  for 
nonworkdays.  indirect  route  or 
interrupted  travel,  and  illness  or  injury 
or  a  personal  emergency  situation)  shall 
apply  to  travel  on  an  actual  subsistence 
basis. 

PART  301-9— MISCELLANEOUS 
EXPENSES 

301-9.1     Expenses  allowable. 

301-9.2    Payment  to  Government  employees. 

301-9.3    Payment  and  reimbursements. 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609, 
luly  22. 1971(36  FR  13747). 


§  30 1  -9. 1    Expenses  allowable. 

(a)  Miscellaneous  expenses.  Charges 
for  necessary  stenographic  or  typing 
services  or  rental  of  typewriters  in 
connection  with  the  preparation  of 
reports  or  correspondence,  clerical 
assistance,  services  of  guides, 
interpreters,  packers,  drivers  of  vehicles. 
and  storage  of  property  used  on  official 
business  shall  be  allowed  when 
authorized  or  approved. 

(b)  Hire  of  a  room.  When  necessary  to 
engage  a  room  at  a  hotel  or  other  place 
to  transact  official  business,  a  separate 
charge  therefor  shall  be  allowed  when 
authorized  or  approved.  (See  §  301- 
11.3(c)(8).) 

(c)  Traveler's  checks,  money  orders, 
or  certified  checks.  Reimbursement  for 
cost  of  traveler's  checks,  money  orders, 
or  certified  checks  purchased  in 
connection  with  official  travel  may  be 
allowed.  The  amount  of  the  checks  or 
money  orders  may  not  exceed  the 
amount  of  funds  necessary  to  cover  the 
estimated  reimbursable  expenses. 

(d)  Fees  relating  to  travel  outside  the 
continental  United  States. 
Reimbursement  for  the  following  items 
of  expenses  may  be  authorized  or 
approved: 

(1)  Conversion  of  currency. 
Commissions  for  conversion  of  currency 
in  foreign  countries.  (See  §  301-11. 5(e).) 

(2)  Check  cashing  costs.  Charges 
covering  exchange  fees  for  cashing 
United  States  Government  checks  or 
drafts  issued  for  the  reimbursement  of 
expenses  incurred  for  travel  in  foreign 
countries.  (See  §  301-11.5(e)(l).) 
Exchange  fees  incurred  in  cashing 
checks  or  drafts  issued  in  payment  of 
salary  shall  not  be  allowed  in  travel 
expense  accounts. 

(3)  Trip  insurance.  Cost  of  trip 
insurance  purchased  by  employees  for 
use  of  a  Government-furnished  or 
privately  owned  vehicle  during  official 
business  for  specific  or  individual  trips 
into  a  foreign  country.  Trip  insurance 
covers  potential  liability  for  property 
damage  or  personal  injury  or  death  to 
third  parties.  Reimbursement  is  limited 
to  instances  in  which  the  purchase  of 
such  insurance  is  required  by  foreign 
statute  or  is  a  practical  necessity  due  to 
the  legal  procedures  of  a  foreign  country 
which,  in  the  event  of  an  accident,  could 
result  in  detainment  of  the  driver  or 
impoundment  of  the  vehicle.  The 
amount  of  reimbursement  is  limited  to 
the  cost  of  the  minimum  amount  of 
insurance  required  for  the  use  of  a 
foreign  country's  roads  or  the  minimum 
amount  required  to  be  purchased  by 
industrial  custom. 

(4)  Travel  document  costs.  Fees  in 
connection  with  the  issuance  of 
passports,  visa  fees,  costs  of 


photographs  for  passports  and  visas, 
costs  of  certificates  of  birth,  health,  and 
identity,  and  of  affidavits  and  charges 
for  inoculation  which  cannot  be 
obtained  through  a  Federal  dispensary 
(e)  Other  expenses.  Miscellaneous  ' 
expenditures  not  enumerated  in  this 
section,  when  necessarily  incurred  by 
the  traveler  in  connection  with  the 
transaction  of  official  business,  shall  be 
allowed  when  approved 

§  301-9.2    Payment  to  Government 
employees. 

Neither  payment  nor  reimbursement 
shall  be  allowed  under  any  agreement 
made  by  the  traveler  w:th  an  employee 
of  the  Government  for  personal  services. 

§301-9.3    Payment  and  reimbursements. 

Where  cash  payment  is  made  for 
services  covered  by  this  Part  301-9, 
reimbursement  for  the  charges  actually 
made  may  be  allowed  prnvided  the 
voucher  shows  the  quantity,  unit,  and 
unit  price,  (See  §  301-11.3|c).)  If  cash 
payment  is  not  made,  the  account  shall 
be  approved  by  the  travrler.  certified  by 
the  payee,  and  forwarded  to  the 
administrative  office  for  approval  and 
payment  direct  to  the  person  who 
rendered  the  service.  The  account  must 
show  the  dates  of  service,  quantity,  unit 
price,  and  any  other  particulars  that 
may  be  needed  for  a  clear 
understanding  of  the  charge.  If  a 
Government  voucher  form  is  not  used. 
care  should  be  taken  that  each  account 
is  submitted  in  duplicate,  the  original  of 
which  shall  bear  the  approval  of  the 
traveler  and  the  following  certificate  by 
the  payee;  "I  certify  that  the  foregoing 
account  is  correct  and  just  and  that 
payment  therefor  has  not  been 
received." 

PART  301-10— SOURCES  OF  FUNDS 

Sec. 

301-10.1    Employee  to  provide  funds. 

301-10.2    F>rocurement  of  common  carrier 

transportation. 
301-10.3    Advance  of  funds. 
301  -10  4    Use  of  foreign  currencies. 

Authority:  5  U.S.C.  5701-5709-.  E.0. 11609. 
July  22,  1971  (36  FR  13747). 

§  301-10.1     Employee  to  provide  funds. 

Employees  traveling  on  official 
business  shall  provide  themselves  with 
funds  for  all  current  expenses.  However, 
Government  contractor-issued  charge 
cards  transportation  request  forms,  and 
travel  advances  as  authorized  by 
§§  301-10.2  and  301-103.  respectively, 
should  be  used  to  reduce  the  need  for 
travelers  to  use  their  own  money. 
Employees  issued  a  Government  charge 
card  in  accordance  with  FTR  Temporary 
Regulation  3  are  encouraged  to  use  the 
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charge  card  to  pay  for  official  travel 
expenses  to  the  maximum  extent 
possible. 

5  301-10.?    Procurement  of  common 
carrier  transportation 

(a)  U.S.  Government  transportation 
requests  (GTR's).  All  passenger 
transportation  services  by  common 
carrier  must  be  procured  through  the  use 
of  Standard  Form  1169.  U.S.  Government 
Transportation  Request  (GTR).  unless 
otherwise  specifically  provided  herein 
and  in  41  CFR  101-41.203. 

(1)  Regulations  governing  use.  The 
GTR  and  procedures  for  its  use  are 
prescribed  by  the  Administrator  of 
General  Services  in  41  CFR  Part  101-41. 

(2)  Use  of  the  GTR,  The  GTR  shall  be 
issued  and  used  only  for  officially 
authorized  passenger  transportation  by 
common  carrier  or  for  authorized 
transportation  services  or 
accommodations  furnished  by  common 
carrier  i.e..  air.  bus.  rail,  or  vessel.  The 
GTR  shall  not  be  issued  and  used  in  the 
following  instances: 

(i)  For  personal  transportation 
services  or  privileges  which  increase  or 
exceed  the  cost  of  those  authorized. 
When  an  indirect  route  or 
accommodations  superior  to  those 
authorized  are  requested  or  used  by  the 
traveler  for  personal  reasons,  the 
additional  cost,  including  the  applicable 
share  of  the  Federal  transportation  tax. 
shall  be  at  personal  expense  and  paid  to 
the  carrier 

(ii)  For  individually  procured  taxicab, 
airport  limousine,  intracity  transit, 
rental  automobiles,  or  other  for-hire 
automobile  services; 

(iii)  For  payment  of  toll  road  or  toll 
bridge  charges:  or 

(iv)  For  passenger  transportation 
ser\'ices  costing  $10  or  less,  excluding 
Federal  transportation  tax.  or  excess 
baggage  services  costing  $15  or  less  for 
each  leg  of  a  trip,  unless  special 
circumstances  justify  use  of  a  GTR. 

(3)  Lost  or  stolen  GTR.  When  a  GTR 
in  the  possession  of  a  traveler  or  other 
accountable  person  is  lost  or  stolen,  an 
immediate  report  shall  be  made  to  the 
administrative  office  in  the  manner 
prescribed  by  the  agency  concerned.  If 
the  lost  or  stolen  GTR  shows  the  carrier 
service  desired,  and  point  of  origin,  the 
named  carrier  and  other  local  initial 
carriers  shall  be  promptly  notified.  A 
GTR  which  is  recovered  subsequent  to 
having  been  reported  lost  shall  not  be 
used  but  shall  be  sent  to  the 
administrative  office.  A  traveler  may  be 
held  liable  for  any  expenditure  by  the 
Government  caused  through  negligence 
on  his/her  part  in  safeguarding  GTR's  or 
tickets  received  in  exchange  for  a  GTR. 
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(See  $S  301-1.6(al.  301-3.5.  and  301- 

n.5(c)(i).) 

(b)  Cash  payments  for  procurement  of 
common  carrier  transportation  senices 
The  use  of  cash  to  procure  passenger 
transportation  services  may  not  be 
authorized  except  under  the  conditions 
specified  in  paragraphs  fb)  (1)  through 
(3)  of  this  section.  For  this  paragraph  (b), 
the  use  of  checks  (personal  or  travelers), 
personal  credit  cards,  or  individual 
Government  contractor-issued  charge 
cards  is  considered  the  equivalent  of 
cash.  Cash  payments  may  be  made  with 
a  travel  advance  (see  S  301-10.3)  or 
through  the  use  of  personal  funds. 

(1)  Procedures  for  the  use  of  cash.  The 
procedures  for  the  use  of  cash  to  procure 
passenger  transportation  services  are 
prescribed  by  the  Administrator  of 
General  Services  in  41  CFR  101-41.203- 
2.  as  follows: 

(i)  When  cost  of  transportation  is  $10 
or  less.  Travelers  shall  use  cash  to 
procure  all  passenger  transportation 
services  costing  $10  or  less,  excludmg 
Federal  transportation  tax.  and  to  pay 
excess  baggage  charges  costing  $15  or 
less  for  each  leg  of  a  tnp,  unless  special 
circumstances  justify  the  use  of  a  GTR. 

(li)  When  cost  of  transportation  is 
over  $10  but  does  not  exceed $100. 
Agencies  may,  by  appropriate 
regulations,  require  a  traveler  to  use 
cash  to  procure  passenger 
transportation  services  from,  to,  or 
between  points  in  the  United  States  and 
Its  possessions  or  the  trust  territories 
when  the  cost  is  over  $10  but  dops  not 
exceed  $100.  excluding  Federal 
transportation  tax.  for  each  tnp  as 
authorized  on  the  travel  authorization 
(see  note  below). 

Note:  The  National  Ra'l.'oad  Passenger 
Corporation  (AMTRAKl  will  not  accept  a 
GTR  for  travel  under  550.  A.MTRAK  wll 
dccept  personal  check*  or  md|or  credit  cards 
proviaed  proper  identification  is  shown  when 
purchasing  a  ticket 

(ill)  When  cost  of  transportation 
exceeds  $100.  Except  as  noted  in 
paragraph  (b|(2)  of  this  section,  a  GTR 
must  be  used  to  procure  passenger 
l.'-ansportation  services  costing  in  excess 
of  $100,  excluding  Federal 
transportation  tax,  unless  otherwise 
exempted  in  writing  by  GS.A  as 
provided  in  41  CFR  101-41.203-2 

(2)  Exception  to  cash  payment 
limitation.  As  an  exception  to  the  rule 
stated  in  paragraph  (b)(l)(iii)  of  this 
section  cash  payment  of  official 
transportation  expenses,  without  regard 
to  the  $100  limitation,  is  authorized 
under  the  following  conditions: 

(i)  Reduced  group  or  excursion  'are'; 
available  from  travel  agencies.  Cash 
payments  in  excess  of  SlOO  may  be 


authorized  by  the  agency  for  individual 
employees  or  a  group  of  employees  to 
secure  reduced  group  or  excursion  fares 
available  only  through  travel  agents 
under  certain  conditions  as  provided  in 
§  301-3.4(b)(2).  A  copy  of  the 
administrative  determination  required 
under  8  301-3.4(bH2)  shall  accompany 
the  travel  voucher. 

(ii)  Use  of  individual  Government 
contractor-issued  charge  card  for 
procurement  of  transportation 
exceeding  $100.  Cash  payment  of 
passenger  transportation  services  in 
excess  of  $100  is  authorized  when  a 
participating  agency  or  its  employees 
use  a  charge  card  issued  by  a  contractor 
under  contract  with  the  General 
Services  Administration  for  official 
travel.  Use  of  charge  or  credit  cards  held 
by  the  employee  for  persona!  use  and 
issued  by  any  other  credit  card  company 
13  not  authorized  under  this  exception. 
(See  FTR  Temporary'  Regulation  3 
governing  the  Government's  charge  card 
program.) 

(iii)  Emergency  circumstances.  Under 
emergency  circumstances  when  the  use 
of  GTR  s  is  not  possible,  heads  of 
agencies,  or  their  designated 
representatives,  may  authorize  or 
approve  travelers'  use  of  cash  exceeding 
the  $100  limitation  when  procuring 
passenger  transportation  services  as 
provided  in  41  CFR  101-41.203-2(b). 
Under  this  cited  provision,  the 
delegation  of  authority  to  authorize  or 
approve  the  use  of  cash  in  excess  of 
$100  for  the  procurement  of  emergency 
transportation  services  shall  be  held  to 
as  high  an  administrative  level  as 
practicable  to  ensure  adequate 
consideration  and  review  of  the 
circumstances. 

(3)  Reimbursement — (i)  Claim.  The 
travel  voucher  claiming  reimbursement 
fur  cash  payments  for  transportation 
services  shall  show  the  ticket  number, 
carrier  name.  accoiTimodations  used. 
origin  and  destination  of  travel 
performed,  and  the  agent's  valuation  of 
the  transportation  ticket.  A  traveler  who 
has  procured  passenger  transportation 
services  with  cash  (whether  using 
personal  funds,  a  travel  advance,  or  a 
Government  charge  card)  shall  assign  to 
the  Government  his/her  right  to  recover 
any  excess  payment  involving  a  carrier's 
use  of  improper  rates.  (See  statement/ 
voucher  requirements  in  §  301-11. 5(c)(3). 
See  also  J  301-1. 6'h)  for  provisions  on 
promotional  materials  received  from 
earners  and  §§  301-1  6(c)  and  301-3.5 
for  provisions  on  denied  boarding 
compensation.) 

(ii)  Documentation  required.  Receipts. 
passenger  coupons,  or  otiier  appropriate 
evidence  shall  be  required  to  support 
reimbursement  claims  for  cash 


payments  for  passenger  transportation 
services  in  all  cases  except  for  use  of 
local  transit  systems  (see  S§  301- 
11.3(c)(18)  and  3(n-11.5(c){3)). 

§  301-10.3    Advance  of  fund*. 

(a)  Authority.  The  head  of  each 
agency  or  his/her  designated 
representative  may  advance  through 
proper  disbursing  officers  to  any  person 
entitled  to  per  diem,  mileage  allowance, 
or  subsistence  expenses,  or  for  the 
procurement  of  transportation  by  group 
or  charter  under  %  301-3.4(b)(2),  any 
sums  as  may  be  deemed  advisable 
considering  the  character  and  probable 
duration  of  the  travel  to  be  performed  or 
the  cost  of  the  transportation  to  be  paid 
for  by  the  employee.  However,  the 
amount  of  the  advance  shall  not  exceed 
80  percent  of  the  minimum  estimated 
expenses  that  the  employee  is  expected 
to  incur  before  reimbursement.  As  a 
general  rule,  especially  when  the 
traveler  is  a  Government  contractor- 
issued  charge  card  holder,  advances 
shall  be  held  to  a  minimum  and  allowed 
only  when  circumstances  indicate  that 
an  advance  is  warranted  and  only  in 
connection  with  a  travel  authorization. 
These  provisions  apply  to  advances 
issued  for  trip-by-trip  authorizations  as 
well  as  to  permanent  advances  issued  in 
connection  with  open  travel 
authorizations.  The  need  for  a 
permanent  advance  and  the  amount  of 
the  advance  shall  be  reviewed  and 
justified  when  the  corresponding  open 
travel  authorization  is  reviewed  and 
justified.  (See  §  301-1.5  (a)  and  (d).) 

(b)  Funds  chargeable.  Advances  to 
travelers  shall  be  chargeable  to  the 
appropriation  or  other  funds  available 
for  the  payment  of  the  traveler's 
expenses. 

(c)  Recovery  of  advances — (1) 
Deduction  from  vouchers.  It  shall  be  the 
responsibility  of  the  head  of  each 
agency  or  his/her  designee  to  ensure 
that  the  amount  previously  advanced  is 
deducted  from  the  total  expenses 
allowed  or  that  it  is  otherwise 
recovered.  In  instances  where  the 
traveler  is  in  a  continuous  travel  status, 
or  where  periodic  reimbursement 
vouchers  are  submitted  on  specific 
authorizations,  the  full  amount  of  travel 
expenses  allowed  may  be  reimbursed  to 
that  traveler  without  any  deduction  of 
his/her  advance  until  such  time  as  the 
final  voucher  is  submitted.  If  the  amount 
advanced  is  less  than  the  amount  of  the 
voucher  on  which  the  advance  is 
deducted,  the  traveler  shall  be  paid  the 
net  amount.  In  the  event  the  advance 
exceeds  the  reimbursable  amount,  the 
traveler  shall  refund  immediately  the 
excess. 


(2)  Direct  refunds.  In  the  event  of 
cancellation  or  indefinite  postponement 
of  authorized  travel,  the  head  of  the 
agency  or  his/her  designee  shall  take 
immediate  steps  to  secure  the  refund  of 
any  advances  that  may  have  been  made 

(3)  Other  means  of  recovery. 
Outstanding  advances  which  have  not 
been  recovered  by  deductions  from 
reimbursement  vouchers  or  voluntary 
refunds  by  the  traveler  shall  be 
recovered  promptly  by  a  setoff  of  salary 
due  or  retirement  credit  or  otherwise 
from  the  person  to  whom  it  was 
advanced,  or  his/her  estate,  by 
deduction  from  any  amount  due  from 
the  United  States,  or  by  any  other  legal 
method  of  recovery  that  may  be 
necessary.  Salary  or  other  amounts  due 
shall  be  considered  before  the 
retirement  credit.  In  view  of  these 
protections,  which  are  specifically 
included  in  the  law.  travelers  shall  not 
be  required  to  furnish  bonds  in  order  to 
obtain  travel  advances  (31  U.S.C.  9302). 

(d)  Accounting  for  advances.  The 
accounting  for  cash  advances  for  travel 
purposes,  recovery,  and  reimbursements 
shall  be  in  accordance  with  procedures 
prescribed  by  the  General  Accounting 
Office  (General  Accounting  Office 
Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies,  Title  7. 
Fiscal  Procedures). 

§301-10.4    Use  of  foreign  currencies. 

Travelers  to,  in,  and  from  foreign 
countries  will  use  excess  and  near- 
excess  foreign  currencies  owned  by  the 
United  States  for  paying  expenses  of 
official  travel,  including  payments  to 
carriers  providing  service  under 
Government  transportation  requests  and 
bills  of  lading  and  for  subsistence  and 
other  local  expenses.  The  use  of  such 
currencies  is  prescribed  by  the  Office  of 
Management  and  Budget  (OMB)  Circular 
A-20,  and  a  list  of  excess  and  near- 
excess  foreign  currencies  is  published 
periodically  in  OMB  bulletins.  The 
Department  of  State  also  issues  an 
informational  "Foreign  Currency 
Bulletin"  series  concerning  the  use  of 
foreign  currencies.  It  is  essential  that 
travelers  to,  in,  and  from  foreign 
countries  and  persons  authorizing  such 
travel  be  familiar  with  the  latest  version 
of  these  issuances.  The  OMB  leaflet 
containing  general  guidance  for  using 
excess  and  near-excess  foreign 
currencies  should  be  furnished  to 
travelers  before  foreign  travel 
arrangements  are  made. 


PART  301-11— CLAIMS  FOR 
REIMBURSEMENT 

S€C. 

301-111  FrHudulent  claims. 

301-n  2  Records  of  travel  and  expenses. 

301-11,3  Travel  vouchers  and  attachments. 

301-11. 4  Subnussiun  and  rcv:pw  of  travel 

vouchers. 

301-11.5  Preparation  of  voucher 

301-11.6  Administrativp  approvals. 

301-117  Suspension  of  chdrgps. 

Authority:  5  US  C.  5701-5709;  E.0. 11609, 

July  22,  1971  (36  PR  1374") 

§  301  - 1 1 . 1    Fraudulent  claims. 

A  claim  against  the  United  States  is 
forfeited  if  the  claimant  attempts  to 
defraud  the  Government  in  connection 
therewith  (28  U.S.C.  2514).  In  addition. 
there  are  two  criminal  provisions  under 
which  severe  penalties  may  be  imposed 
on  a  traveler  who  knowingly  presents  a 
false,  fictitious,  or  fraudulent  claim 
against  the  United  States  (18  U  S.C,  287 
and  1001).  Travelers'  clai.ms  for 
reimbursement  shall  accurately  reflect 
the  facts  involved  in  every  instance  so 
that  any  violation  or  apparent  violation 
of  those  provisions  may  be  avoided. 

§301-11.2    Records  of  travel  and 
expenses. 

Ail  persons  authorized  to  travel  on 
business  for  the  Government  (see 
certificate  on  travel  voucher  form) 
should  keep  a  record  of  expenditures 
properly  chargeable  to  the  Government 
noting  each  item  at  the  time  the  expense 
is  incurred  and  the  date.  The 
information  thus  accumulated  will  be 
available  for  the  proper  preparation  of 
travel  vouchers, 

§  301-1 1.3    Travel  vouchers  and 
attachments. 

(a)  I'se  of  authorized  form.  All  claims 
for  the  reimbursement  of  traveling 
expenses  shall  be  submitted  on 
authorized  reimbursement  forms  and 
must  be  itemized  and  stilled  in 
accordance  with  this  regulation  unless, 
for  special  reasons,  compliance  with 
certain  provisions  has  been  waived  or 
modified  by  written  determination  of  the 
Administrator  of  General  Services. 

(b)  Evidence  of  authorization.  The 
travel  voucher  must  be  supported  by  a 
copy  of  the  travel  authorization.  If  the 
travel  authorization  has  been  filed  or 
attached  to  a  previous  voucher, 
reference  to  the  previous  voucher  shall 
be  made. 

(c)  Receipts  required.  Receipts  are 
required  for  allowable  cash 
expenditures  in  amounts  in  excess  of 
$25.  plus  any  applicable  tax.  When 
receipts  are  not  available,  the 
expenditures  shall  be  explained  on  the 
voucher.  Receipts  are  required  for  the 


following  expenditures  regardless  of 
amount; 

(1)  Excess  baggage.  The  receipt  shall 
indicate  the  weight  of  the  baggage  and 
the  points  between  which  the  baggage 
was  moved.  (See  5  301-5.3la).) 

(2)  Baggage,  transfer,  and  checking 
charges.  (See  §§  3m-6.3(b)  and  301- 
5.3(d).) 

(3)  Clerical  assistance.  (See  §  301- 
9.1(a).) 

(4)  Fees  relating  to  travel  outside  the 
continental  United  States.  (See  §  301- 
9.1(d).) 

(5)  Hire  of  special  conveyance  such  as 
livery,  boat,  automobile  (not  taxicabs 
locally),  and  aircraft.  Livery  and  other 
special  transportation  receipts  must 
describe  the  service  hired,  the  service 
rendered,  and  the  rate  of  compensation 
by  the  day.  hour,  or  other  unit,  as  may 
have  been  agreed.  If  the  subsistence  of 
driver  or  team  is  included  in  the  cost, 
that  fact  must  be  stated.  A  receipted  bill 
or  other  form  or  receipt  will  be  accepted, 
provided  it  is  made  out  to  show  the 
period  and  service  rendered  or  articles 
purchased  and  the  unit  price.  (See 

§  301-3.2.) 

(6)  Miscellaneous  expenses  allowable. 
(See  5  301-9.1(e).) 

(7)  Operating  expenses  of  privately 
owned  conveyance,  such  as  gasoline, 
oil,  garage  and  hangar  rental,  and 
feeding  and  stabling  of  horses.  (See 

S  301-4.6.) 

(8)  Rental  of  rooms  for  official 
business.  (See  §  301-9.1(b).) 

(9)  Rental  of  typewriters.  (See  §  301- 
9.1(a).) 

(10)  Services,  personal,  such  as 
guides,  interpreters,  packers,  and  drivers 
of  vehicles.  (See  §  301-9.1(a).) 

(11)  Services,  stenographic  and  typing 
(See  §  301-9.1(a).) 

(12)  Shipments,  freight  or  express, 
regardless  of  amount.  (See  {  301-5.5.) 

(13)  Steamer  chairs,  steamer  cushions, 
and  steamer  rugs.  (See  §  301-2.1.) 

(14)  Storage  of  baggage  or  property. 
(See  S  301-5.3(c).) 

(15)  Telegrams,  cablegrams,  - 
radiograms.  (See  §  301-6.6(b).) 

(16)  Telephone  messages,  long 
distance,  except  that  where  a  coin  box 
telephone  is  used  and  it  is  so  stated  in 
the  travel  voucher,  a  receipt  shall  not  be 
required.  (See  {  301-6.5.) 

(17)  Copies  of  records,  etc..  furnished 
by  State  officials  (clerks  of  courts,  etc.). 
(See  §  301-9.1(d).) 

(18)  Cash  payments  for  passenger 
transportation  services.  (See  §  301- 
10.2(b)(3)(ii).) 

(d)  Lack  of  receipt — (1)  Impracticable 
to  obtain.  If  it  is  impracticable  to  furnish 
receipts  in  any  instance  as  required  in 
paragraph  (c)  of  this  section,  the  failure 
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to  do  so  must  be  fully  explained  on  the 
travel  voucher  Mere  inconvenience  m 
the  matter  of  taking  receipts  shall  not  be 
considered.  In  no  case  shall  a  receipt  be 
taken  in  duplicate,  except  as  provided  in 
5  301 -4.6(c). 

(2)  Confidential  expenditure.  When 
the  duties  of  the  traveler  are  of  a 
confidential  nature  and  the  public 
interest  so  requires,  the  requirements  for 
receipts  may  be  waived  by  the 
appropnate  administrative  official. 

§301-11.4    SubmJsston  and  r»v(ew  of 
travtl  vouctwr*. 

fa)  .Agency  administrative  procedures. 
Agencies  are  authorized  to  prescribe  the 
administrative  procedures  for  travelers 
to  follow  in  submitting  travel  vouchers 
under  the  guidelines  published  in  this 
Part  301-11.  Number  of  copies  required 
will  be  as  directed  by  the  agency.  The 
time  of  submission  will  also  be  as 
directed  by  the  agency  but  should  be 
within  5  working  days  after  completion 
of  the  trip  or  period  of  travel,  or  every  30 
days  if  the  employee  is  in  a  continuous 
travel  status.  Only  the  onginal  of  the 
voucher  is  required  to  be  signed  by  the 
traveler.  Travel  voucher  forms  may  be 
typed  when  prepared  by  ciencal 
personnel  from  information  provided  by 
the  traveler.  However,  typing  of  travel 
voucher  forms  is  not  required  and 
should  not  be  done  when  travelers 
prepare  legible,  handwritten  vouchers. 
Handwritten  vouchers  must  be  prepared 
in  ink. 

(b)  Supervisory/administrative 
rfiview.  The  supervisory  review  of  the 
completed  travel  voucher  is  primarily  to 
confirm  that  the  travel  for  which 
expenses  are  being  claimed  was 
performed  as  authorized.  This  review 
should  not  be  a  detailed  audit  for 
accuracy  and  shall  not  duplicate  the 
functions  of  the  voucher  examiners  and 
certifying  officers  in  the  payment 
centers /finance  offices  (See  paragraph 
(c)  of  this  section.)  The  supervisory 
review  should  be  at  a  level  that  is  fully 
knowledgeable  of  the  employee  s 
activities.  One  level  of  supervisory 
review  is  generally  considered 
sufficient.  Administrative  approval  of 
the  voucher  shall  be  m  accordance  with 
§  301-11.6. 

(c)  Payment  center 'f:nance  office 
f'^nctions  and  re^iponsjbilities.  The 
responsibility  of  the  voucher  exammer  i.s 
to  ensure  that  the  voucher  is  properly 
prepared  according  to  pertinent 
regulations  and  agency  procedures 
before  it  is  certified  for  payment.  The 
voucher  examiner  reviews  the  claim  (1) 
to  ascertain  accuracy  of  the  amounts 
claimed.  (2)  to  determine  whether  the 
types  of  expenses  being  claimed  are 
.luthonzed  and  allowable  expenses,  and 


(3)  to  ensure  that  required  receipts. 
statements,  justifications,  etc.  are 
attached  to  the  voucher  in  support  of  the 
claimed  expenses.  The  voucher 
examiner  also  will  examine  the 
supporting  documents  for  unused 
passenger  tickets  and  transportation 
refund  applications  and  initiate  the 
refund  process  according  to  agency 
procedures  and  41  CFR  101-41.209  and 
210  (See  §  301-3.5.)  The  certifying 
officer  assumes  ultimate  responsibility 
for  these  actions  when  certifyirig  a 
voucher  for  payment.  The  accounting 
responsibilities  pertaining  to  payment  of 
travel  claims  shall  be  in  accordance 
with  procedures  prescribed  by  the 
General  Accounting  Office  in  the 
General  Accounting  Office  Policy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies.  Title  7.  Fiscal 
Procedures. 

§301-11.5    PnqtnVon  o1  MOuO^K. 

(a)  Itemization — (1)  Chronological 
order.  Expenses  incurred  shall  be 
itemized  on  travel  reimbursement 
vouchers  in  chronological  order  except 
that  agencies  may  authonze  travelers  to 
enter  total  amounts  spent  during  a 
voucher  period  for  local  telephone  calls; 
local  metropolitan  streetcar,  bus,  and 
subway  fares;  and  parking  meter  fees. 

(2)  Leave  of  absence.  When  leave  of 
absence  of  any  kind  is  taken  while  an 
employee  is  in  a  travel  status,  the  exact 
hour  of  departure  from  and  return  to 
duty  status  must  be  shown  on  the  travel 
voucher 

(3)  Indirect-route  travel.  The  travel 
voucher  should  set  forth  the  details  of 
the  expenses  actually  incurred,  the  hour 
of  departure  from  post  of  duty,  and  the 
hour  of  arnval  at  place  of  duty.  Where 
leave  has  been  taken  while  in  travel 
status,  the  date  and  time  that  leave 
bei?un  and  terminated  should  be  shown. 

(4)  Suspended  Items.  Items  suspended 
from  previous  travel  vouchers  and 
reclaimed  (see  i  301-n,7]  must  be 
stated  after  all  other  items  have  been 
listed. 

(.=))  Receipts  attached  chronologically. 
Rect'iptH  must  be  numbered 
consecutively,  commencing  with  No.  1 
for  each  account. 

(b)  Subsistence  claims— {\]  Per  diem. 
Itemization  of  subsistence  expenses 
must  nut  be  made  on  the  travel  voucher 
where  a  per  diem  is  allowed  under  Part 
301  ^"  The  exart  period  for  which  per 
diem  jS  claimed  must  be  stated. 

(2)  Actual  subsistence  expenses. 
When  actual  subsistence  reimbursement 
is  authonzpd  under  Part  301-8,  claims 
shall  be  submitted  in  accordance  with 
agency  requirements  issued  under 
I  301-8.5. 


(c)  Transportation  expenses — (1) 
Transportation  requests,  unused  tickets. 
The  travel  voucher  must  show,  in  the 
space  provided  for  such  information,  the 
serial  numbers  of  the  transportation 
request(s)  issued,  with:  Dates  of  travel, 
the  points  of  departure  and  destination, 
classes  of  service  used,  name  of 
transportation  company,  and  the  value 
of  the  transportation  secured.  Any 
differences  in  the  actual  travel 
performed  as  opposed  to  that  shown  on 
the  GTR,  shall  also  be  shown.  When 
itineraries  are  changed  or  trips  canceled 
after  tickets  have  been  issued  to  the 
traveler,  a  statement  shall  be  entered  on 
the  voucher,  and  initialed  by  the 
traveler,  that  tickets  have  been  either 
used  for  official  travel  or  all  unused 
tickets,  or  portions  thereof,  have  been 
properly  accounted  for  and  attached  to 
the  voucher.  (See  S  301-3.5(a).) 

(2)  Special  conveyance.  When  a 
special  conveyance  or  a  privately 
owned  conveyance  is  used,  the  travel 
voucher  must  show  the  dates  and  points 
of  travel  and  the  type  of  conveyance 
used.  If  the  distance  traveled  between 
any  given  points  is  greater  than  the 
usual  route  between  these  points,  the 
reason  for  the  greater  distance  shall  be 
shown.  When  transportation  is 
authorized  by  a  privately  owned 
conveyance  on  an  actual  expense  basis, 
a  statement  shall  also  be  furnished 
showing  the  make  of  the  automobile 
used;  the  quantity  of  gasoUne  and  oil 
consumed  and  places  between  which 
the  travel  was  performed;  the  distance 
traveled  and  unit  price  per  gallon  or 
quart  paid;  and  whether  all  gasoline,  oil. 
garage  rent,  feed  and  stabling  of  horses, 
and  bridge,  ferry,  or  other  tolls  for  which 
claim  is  made  were  used  or  required  by 
official  travel. 

(3)  Cash  payment  for  common  carrier 
fare.  A  traveler  using  cash  to  purchase 
any  authorized  passenger  transportation 
ser»  ice  for  official  travel  as  provided  in 
5  301-10.2(b)  shall  account  for  those 
expenses  on  an  authorized  travel 
voucher  form,  furnishing  pertinent 
receipts,  passenger  coupons,  or  other 
appropriate  evidence  to  support  the 
claim  for  reimbursement.  Receipts  are 
not  required  for  local  transit  system 
fares.  A  traveler  who  has  procured 
passenger  transportation  services  with 
cash  (whether  using  personal  funds  or  a 
travel  advance)  shall  assign  to  the 
Government  his/her  right  to  recover  any 
excess  payment  involving  a  carrier's  use 
of  improper  rates  by  including  the 
following  statement  on  the  travel 
voucher:  "I  hereby  assign  to  the  United 
States  any  rights  I  may  have  against 
other  parties  in  connection  with  any 


reimbursable  carrier  transportation 
charges  described  herein." 

(d)  Reporting  payments  to  other 
employees.  Reimbursement  shall  not  be 
allowed  for  payments  made  to  other 
Government  employees  for 
transportation  expenses,  except  in  cases 
of  necessity,  which  shall  be 
satisfactorily  explained.  (See  §  301-4  5. 1 

(e)  Foreign  travel — (1)  Claims  for 
exchange  fees.  Charges  for  cashing 
United  States  Govemnient  checks 
issued  in  reimbursement  of  expenses 
incurred  for  travel  in  foreign  countries 
shall  be  aUowed  in  subsequent 
vouchers.  (See  {  301-9.1(d)(2).) 

(2)  Foreign  currencies  used.  Persons 
traveling  in  foreign  countries  should 
report  their  expenditures  by  items  in  the 
money  of  the  country  in  which  the 
expenditures  were  made.  The  total 
expenditure  in  foreign  currency  must  be 
converted  into  United  States  dollars  at 
the  rate  or  rates  at  which  the  foreign 
money  was  obtained.  The  rates  of 
conversion  and  the  commissions 
charged  must  be  shown, 

(f)  Erasures  and  alterations.  Erasures 
and  alterations  in  totals  on  travel 
vouchers  must  be  initialed  by  the 
traveler,  and  erasures  and  alterations  in 
the  totals  on  receipts  must  be  initialed 
by  the  person  who  signed  the  receipt. 

(g)  Purpose  of  travel  statement  The 
purpose(s)  of  travel  shall  be  stated  on 
the  travel  voucher  form  for  each  trip  for 
which  reimbursement  is  being  claimed. 
If  travel  is  performed  for  several 
different  purposes,  such  as  travel 
authorized  under  an  unlimited  open 
authorization  or  a  limited  open 
authorization,  the  purpose  of  travel  for 
each  trip  must  be  stated  on  the 
reimbursement  claim.  The  purpose  of 
travel  statement  should  be  consistent 
with  the  purposefs)  stated  on  the 
corresponding  travel  authorization  (See 
§  301-1.5{c).] 

§  301-1 1.6    AdministrBtlve  approvals. 

(a)  Administrative  approval  of  the 
voucher.  The  administrative  approval  of 
the  voucher  shall  constitute  the 
approvals  required  for: 

(1)  Return  to  official  station  due  to 
illness  or  injury.  (See  §§  301-2,4.  301- 
7.11(d)  and  301-8.7,  and  Part  301-12.) 

(2)  Use  of  a  privately  owned 
conveyance  on  an  actual  expense  basis. 
(See  §  301 -4.6fb).) 

(3)  Excess  baggage  charges.  (See 
§  301-5.2.) 

(4)  Continuation  of  per  diem  during 
leave  of  absence  due  to  illness  or  injury. 
(See  §§  301-7.11(d)  and  301-12.5(a).) 

(5)  Continuation  of  actual  subsistence 
during  leave  of  absence  due  to  illness  or 
injury.  (See  §§  301-B.7  and  301-12.5(a).) 


(6)  Charges  for  arranging  reservations 
of  accommodations.  |See  §  301-6.4  j 

(b)  Authorizations  or  approvals 
specifically  stated.  Except  a.s  listed  in 
paragraph  (a)  of  this  wcticin,  the 
authorizations  or  approvals  required  by 
this  reguiation  must  it  spicifically 
stated  in  agency  regulations,  travel 
orders  or  reimbursement  vouchers. 
Such  authorization  or  approv  als  Include: 

(1)  .A,u'hority  for  travel  (.See  §  301- 
1.4.) 

(2)  Travel  required  to  places  where 
meali  are  obtained.  (See  §  301-2.3(b).) 

(3)  Taxicab  fares  between  residence 
and  ofTice  on  dav  travel  is  performed. 
(See  §301-2.3(di,) 

(4)  Taxicab  fares  between  residence 
and  office  in  cases  of  necessity.  (See 

§  301-2.3ie).J 

(5)  Taxicab  for  Un^l  tnivel.  (See 
§  301-3.1(3).) 

(6)  Rental  of  automobile  or  special 
conveyance.  (See  §  301-3.2(dj.| 

(7)  Hire  of  a  conveyance  from  another 
employee  or  member  of  employee's 
family.  (See  S  3m-3.21d)  1 

(8)  Use  of  accommodations  superior  to 
those  authorized.  (See  §  301-^J.J 

(9)  Use  of  extrafare  tram*.  (See 
§  301-3.3(b)(3M 

(10)  Use  of  higher  cost  .service  when 
lower  cost  service  is  available  on  same 
mode  of  transportation  (.See  J  301- 
3.4(r).)  ^ 

(11)  Use  of  foreign  Dag  air  carriers. 
(See  §  301-3.6(c).) 

(12)  Use  of  a  pnvateiy  owned 
conveyance  when  it  is  advantageous  to 
the  Government.  (See  §  Jai -4.1(a).) 

(13)  Use  of  t^  privately  owied  vehicle 
whan  use  of  oonimon  carrer 
transportation  is  mo!-t  advantageous  to 
the  Government  (See  5  301-4.3.) 

(14)  Use  of  a  privateli'  owned  vehicle 
when  iise  of  a  Government-furnished 
vehicle  would  be  must  advantageous  to 
the  Government  (See  §  301-4.4(3).) 

(l.TJ  Reductions  in  Htavimum  per  diem 
rates  when  appropriate.  (See  §  301-7.7.) 

(Ifij  Addiiional  per  diem  when  travel 
en  route  is  6  hours  or  more.  (See  §  301- 
7.6|r)(2i(nil.) 

(17)  Reimbursement  of  actual 
subsistence  expense.  (Sec  §  301-6.4.) 

(l&j  Max.imtim  daily  reimbursement. 
(See  5  31.1^,3  1 

(19)  Miscellaneous  expenses.  (See 
§  301-9.1(a).) 

(20)  Hire  of  a  roorr^  (See  §  301 -9.1(b).) 

(21)  Tra\  eler  s  checks,  money  orders, 
or  certified  checks.  (See  §  301-9.1(c).) 

(22)  Fees  relating  to  travel  outside 
continental  United  States.  (See  §  301- 
9.1(dj.) 

(23)  PajTnent  of  account  when  agency 
billed  direct  (See  §  301-9.3.) 

(24)  Waiver  of  requirements  for 
receipts.  (See  §  301-11. 3(d)(2).) 


(25)  Waiver  of  itemization  for  local 
telephone  calls;  local  metropolitan 
streetcar,  bus.  and  subway  fares;  and 
parking  meler  fees  (See  §  301- 
ll-5{a)(lW 

(26)  Return  to  ofSciai  station  due  to  a 
personal  emer^gencv  situation.  (See 

§S  301-2.4.  301-7.li(d).  and  301-«.7.  and 
Part  301-12.) 

(27)  Travel  to  an  alternate  location 
due  to  illness  or  injury  or  a  personal 
emergency  situation.  (See  ${  301-2.4. 
301-7.11(d).  and  301-8.7.  and  Part  301- 
12.) 

§301-11.7    S>uspens»or>  of  cnaige*. 

Items  in  travd  voochers  not  stated  in 
accordance  with  this  regulation  or  not 
properly  supported  by  receipts  when 
required  shall  be  suspended,  and  the 
notification  of  such  action  shall  indicate 
the  reasons  therefor.  Such  items  as  may 
be  subsequently  alk>wable  shall  be 
included  in  a  subsequent  regular  or 
supplemental  travel  voucher.  Full 
itemization  shall  be  required  for  all 
suspended  items  which  are  reclaimed 
and  charges  mast  be  supported  by  the 
original  suspension  notice  or  a  copy 
thereof 

PART  301- 12- EMERGENCY  TRAVFi 
OF  EMPLOYEE  DUE  TO  ILLNt  SS  ?f- 
INJURY  OR  A  PERSOKAL 
EMERGENCY  SITUATION   WIThlN  OR 
OUTSIDE  CONUS 

301-12.1    General. 

301-12.2    Agency  re8poo»ibilit>  /delegation 

of  authority. 
301-12J    Employee  rcjponsibility  and 

documentatioa. 
301-12.4    Definitions. 
301  -1 2.5    Incapacitating  illness  or  injury  of 

employee. 
301-12.6    I^enoDal  emergency  situation. 
301-12.7    IVocuiemegt  of  transportatioa 

Authnrit)-:  5  ll.SC  S7O1-S709:  E.0. 11609. 
)uly  22,  1971  '-w  FB  13747). 

§301-12.1     GencfaL 

Transportation  and  subsistence 
expenses  may  be  allowed  lo  the  extent 
provided  in  this  Part  301-12  when  an 
employee  discontinues  or  interrupts  a 
temporary  duty  travel  assignment  before 
its  completion  because  of  incapacitating 
illness  or  injury  or  a  personal  emergency 
situation 

§301-12.2     Acjeiuy  respon»ibility/ 

delegation  of  ai/t'-ionty. 

Agencieb  nmy  aulbonze  or  approve 
reimbursement  for  transportation  and 
per  diem  expenses  based  on  the 
exigenaes  of  the  employee's  personal 
situation  and  the  agency  mission.  Each 
agency  shall  prescribe  written 
administrative  policies  and  procedures 
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to  govern  its  authorizations  and 
approvals  under  these  provisions 
Agency  heads  may  delegate  their 
authority  under  this  Part  301-12.  Such 
delegation  shall  be  held  to  as  high  an 
administrative  level  as  practical  to 
ensure  adequate  consideration  and 
review  of  the  circumstances  surrounding 
the  need  for  emergency  travel. 

$901-12.3    Emp(oy««  rMponsibiltty  and 
docunwntation. 

As  soon  as  an  employee  is 
incapacitated  by  illness  or  injury  or 
informed  of  an  emergency  situation 
which  necessitates  discontinuance  or 
interruption  of  the  temporary  duty  travel 
assignment,  he/she  should  attempt  to 
contact  the  designated  travel-approv  ing 
official  for  instructions.  In  the  ev«^nt  that 
such  contact  cannot  be  made  on  a 
timely  basis,  agencies  may  approve 
payments  after  the  travel  has  been 
performed. 

§301-12.4    DtflnMon*. 

As  used  in  this  Part  301-lZ  the 
following  definitions  apply; 

(a)  Official  station.  The  term  "official 
station"  also  refers  to  the  home  or 
regular  place  of  business  as  it  pertains 
to  experts  and  consultants  described  m 
5  U.S.C.  5703.  (See  5  3(n-1.3(c)(2).) 

(b)  Alternate  location.  An  alternate 
location  is  a  destination,  other  than  the 
employee's  official  station  or  the  point 
of  interruption,  where  necessary 
medical  services  or  a  personal 
emergency  situation  exists.  In  the  ca.se 
of  illness  or  injury  of  the  employee,  the 
nearest  hospital  or  medical  facility 
capable  of  treating  the  illness  or  injury 
is  not  considered  to  be  an  alternate 
location. 

(c)  Incapacitating  illness  or  injury  of 
employee.  For  purposes  of  this  Part  301- 
12.  an  incapacitating  illness  or  iniury  is 
one  that  occurs  suddenly  for  reasons 
other  than  the  employee's  own 
misconduct  and  renders  the  employee 
incapable  of  continuing,  either 
temporarily  or  permanently,  the  'ravel 
assignment.  A  sudden  illness  or  in|ury 
may  include  a  recurrence  of  a  previous 
medical  condition  thought  to  have  been 
cured  or  under  control.  The  illness  or 
injury  may  occur  while  the  employee  is 
at,  or  en  route  to  or  from,  a  temporary 
duty  location. 

(d)  Family  Family  means  those 
individuals  defined  in  §  302-1. 4(eJ  of 
this  title  who  are  members  of  the 
employee's  household  at  the  time  the 
emergency  situation  arises  For 
compassionate  reasons,  when 
warranted  by  the  circumstances  of  a 
particular  emergency  situation,  an 
agency  mav  on  an  individual  case  basis 
expand  this  definition  to  encompass 


other  members  of  the  extended  family  of 
an  employee  and  employee's  spouse, 
such  as  the  individuals  named  in  §  302- 
1  4f'')  of  this  title  who  are  not 
dependents  of  the  employee  or  members 
of  the  employee  8  immediate  household. 
In  using  this  authonty  and  deciding  each 
case,  agencies  shall  evaluate  the  extent 
of  the  emergency  and  the  employee's 
relationship  to.  and  degree  of 
responsibility  for,  the  individual(s) 
involved  in  the  emergency  situation. 

(e)  Personal  emergency  situation. 
Personal  emergency  situation  means  the 
death  or  serious  illness  or  injury  of  a 
member  of  the  employee's  family  or  a 
catastrophic  occurrence  or  impending 
disaster  such  as  a  fire,  flood,  or  act  of 
God  which  directly  affects  the 
employee's  home  at  the  official  station 
or  the  family  and  occurs  while  the 
employee  is  at.  or  en  route  to  or  from,  a 
temporary  duty  location, 

(f]  Serious  illness  or  miury  of  family 
member.  Senous  illness  or  injury  of  a 
family  member  means  a  grave,  critical, 
or  potentially  life-threatening  illness  or 
iniury:  a  sudden  injury  such  as  an 
automobile  or  other  accident  where  the 
exact  extent  of  iniury  may  be 
undetermined  but  is  thought  to  be 
critical  or  potentially  life  threatening 
based  on  the  best  assessment  available: 
or  other  situations  involving  less  serious 
illness  or  injury  of  a  family  member  in 
which  the  absence  of  the  employee 
would  result  in  great  personal  hardship 
for  the  immediate  family 

Ig]  Fire.  'load,  or  act  of  God.  Fires  or 
floods  may  be  due  to  natural  causes  or 
hum.an  actions  (e.g..  arson)  or  other 
identifiable  causes.  Act  of  God  means 
an  extraordinary  happening  by  a  natural 
cause  (as  fire,  flood,  tornado,  hurricane, 
earthquake,  or  other  natural 
catastrophe]  for  which  no  one  is  liable 
because  cxpenence,  foresight,  or  care 
couifi  not  prevent  it. 

§  301-12.5    Incapacitating  illnets  or  injury 
of  •fliptoyee. 

When  an  employee  interrupts  or 

discontinues  a  travel  assignment 
because  of  an  incapacitating  illness  or 
iniury  (as  defined  in  §  301-12.4(c)), 
transportation  expenses  and  per  diem 
may  be  allowed  to  the  extent  provided 
in  this  section, 

(a)  Continuation  of  per  diem  at  point 
of  interruption.  An  employee  who 
interrupts  the  temporary  duty 
assignment  because  of  an  incapacitating 
illness  or  injury  and  takes  leave  of  any 
kinii  shall  be  allowed  a  per  diem 
allowance  under  the  provisions  of  §  301- 
7.5  or  §  ,301-7.6,  as  appropriate,  not  to 
exceed  the  maximum  rates  prescribed 
under  §  301-7.2  for  the  location  where 
the  interruption  occurs.  Such  per  diem 


may  be  continued  for  a  reasonable 
period,  normally  not  to  exceed  14 
calendar  days  [including  fractional 
days)  for  any  one  period  of  absence. 
However,  a  longer  period  may  be 
approved  by  the  employee's  agency  if 
justified  by  the  circumstances  of  a 
particular  case.  The  point  of  interruption 
may  include  the  nearest  hospital  or 
medical  facility  capable  of  treating  the 
employee's  illness  or  injury.  Per  diem 
shall  not  b€  allowed  while  an  employee 
is  confined  to  the  hospital  or  mediical 
facility  that  is  within  the  proximity  of 
the  official  station  or  that  is  the  same 
one  the  employee  would  have  been 
admitted  to  if  the  illness  or  injury  had 
occurred  while  at  the  official  station. 

(1)  Receipt  of  payments  from  other 
Federal  sources.  If,  while  in  travel  status 
under  circumstances  described  in 
paragraph  (a)  of  this  section,  the 
employee  receives  hospitahzation  (or  is 
reimbursed  for  hospital  expenses)  under 
any  Federal  statute  (including 
hospitalization  in  a  Veterans 
Administration  or  mihtary  hospital) 
other  than  5  U.S.C,  8901-6913  (Federal 
Employees  Health  Benefits  Program), 
the  per  diem  allowance  for  the  period 
involved  shall  not  be  paid  or.  if  paid, 
shall  be  collected  from  the  employee. 

(2)  Documentation  and  evidence  of 
illness.  The  type  of  leave  and  its 
duration  must  be  stated  on  the  travel 
voucher.  No  additional  evidence  of  the 
illness  or  injury  need  be  submitted  with 
the  travel  voucher.  The  evidence  filed 
with  the  agency  concerned,  as  required 
by  that  agency  under  the  annual  and 
sick  leave  regulations  of  the  Office  of 
Personnel  Management,  shall  suffice. 

(b)  Return  to  official  station  or  home. 
When  an  employee  discontinues  a 
temporary  duty  assignment  before  its 
completion  because  of  an  incapacitating 
illness  or  injury,  expenses  of  appropriate 
transportation  and  per  diem  while  en 
route  shall  be  allowed  for  return  travel 
to  the  official  station.  Such  return  travel 
may  be  from  the  point  of  interruption  or 
other  point  where  the  per  diem 
allowance  was  continued  as  provided  in 
paragraph  (a)  of  this  section.  If,  when 
the  employee's  health  has  been  restored, 
the  agency  decides  that  it  is  in  the 
Government's  interest  to  return  the 
employee  to  the  temporary  duty 
location,  such  return  is  considered  to  be 
a  new  travel  assignment  at  Government 
expense. 

(c)  Travel  to  an  alternate  location  and 
return  to  the  temporary  duty 
assignment — (1)  Conditions  and 
allowable  expenses.  When  an  employee, 
with  the  approval  of  an  appropriate 
agency  official,  interrupts  a  temporary 
duty  assignment  because  of  an 


incapacitating  illness  or  injury  and  takes 
leave  of  absence  for  travel  to  an 
alternate  location  to  obtain  medical 
services  and  returns  to  the  temporary 
duty  assignment,  reimbursement  for 
certain  excess  travel  costs  may  be 
allowed  as  provided  in  paragraph  (c)|2| 
of  this  section.  The  nearest  hospital  or 
medical  facility  capable  of  treating  the 
eiT^ployee's  iilaess  or  injury  will  not  be 
considered  an  alternate  location  (see 
§  301-lZ4(b)). 

(2)  Calculation  of  excess  costs.  The 
reimbursement  that  may  be  authorized 
or  approved  under  paragraph  (c)(1)  of 
this  section,  shall  be  the  excess  (if  any) 
of  actual  costs  of  travel  from  the  point  of 
interruption  to  the  alternate  location  and 
return  to  the  temporary  duty  assignment, 
over  the  constructive  costs  of  round-trip 
travel  between  the  official  station  and 
the  alternate  location.  The  actual  cost  of 
travel  will  be  the  transportation 
expenses  incurred  and  en  route  per  diem 
for  the  travel  as  actually  performed  from 
the  point  of  interruption  to  the  alternate 
location  and  from  the  alternate  location 
to  the  temporary  duty  assignment.  (No 
per  diem  is  allowed  for  the  time  spent  at 
the  alternate  location.)  The  constructive 
cost  of  travel  is  the  sum  of 
transportation  expenses  the  em.ployee 
would  reasonably  have  incurred  for 
round-trip  travel  between  the  official 
station  and  the  alternate  location  fhad 
the  travel  begun  at  the  official  station) 
plus  per  diem  calculated  under  Part  301- 
7  for  the  appropriate  en  route  travel 
time.  The  excess  cost  that  may  be 
reimbursed  is  the  difference  between 
the  two  calculations. 

§301-12.6    Personal  emergency  situation. 

(a)  Retvrn  to  official  station  c-honw. 
When  an  employee  discontinues  a 
temporary  duty  assignment  before  its 
completion  because  of  a  personal 
emergency  situation  as  defined  in  §  301- 
12.4(e),  expenses  of  appropriate 
transportation  and  per  diem  while  en 
route  may  be  allowed,  with  the  approval 
of  an  appropriate  agency  official,  for 
return  travel  from  the  point  of 
interruption  to  the  official  station.  If. 
when  the  personal  emergency  situation 
has  been  resolved,  the  agency  decides 
that  it  is  in  the  Government's  interest  to 
return  the  employee  to  the  temporary 
duty  location,  such  return  is  considered 
to  be  a  new  travel  assignment  at 
Government  expense. 

(b)  Travel  to  an  alternate  location  and 
return  to  the  temporary  duty 
assignment.  When  an  employee,  wiih 
the  approval  of  an  appropriate  agency 
official,  interrupts  a  temporary  duty 
assignment  because  of  a  personal 
emergency  situation,  takes  leave  of 
absence  for  travel  to  an  alternate 


location  where  the  personal  emergency 
exists,  and  returns  to  the  temporary  duty 
assignment,  reimbursement  may  be- 
allowed  for  certain  exce&s  travel  cobis 
(transportation  and  en  route  per  ditmj 
to  the  same  extent  as  provided  in  %  301- 
12.5(c)  for  incapacitating  illness  or  injury 
of  the  employee. 

§  30 1  - 1 2.7    Procuremerft  ot  transportation. 

(a)  Use  of  discount  fares.  The  discount 
fares  offered  by  contract  air  carriers  in 
certain  city  pairs,  as  well  as  other 
reduced  fares  available  to  Federal 
travelers  on  official  business,  should  he 
used  to  the  extent  possible  for  travel 
authorized  or  approved  under  this  Part 
301-12. 

(b)  Return  to  official  statron.  When 
the  employee  is  authorized  emergency 
return  trav»l,  from  the  point  of 
interruption  or  discontinuance  of  the 
travel  assignment  \c  the  officin!  station. 
appropriate  transportation  ser\-ices  may 
be  purchased  by  the  agency  or  the 
employee.  The  unused  return  portion  of 
round-trip  transportation  tickets 
procured  by  the  agency  for  the  travel 
assignment  shall  be  used,  if  appropriati? 
for  the  mode  of  transportation  required 
for  the  emergency  travel.  If  not  used,  the 
agency  and  the  employee  shall  ensure 
that  all  unused  tickets  are  properly 
accounted  for  (see  §  301-3.5). 

(c)  Travel  to  alternale  location.  An 
agency  may  require  employees  to  use 
personal  funds  for  emergency  travel  to 
an  alternate  location  and  return  to  the 
tempoiary  duty  assignment  A 
Government  contractor-issued  nhai;ge 
card  also  may  be  used  for  this  purpose. 
However,  if  the  employee  does  not  have 
sufficient  personal  funds  available  and 
IS  not  a  Government  charge  card  holder. 
the  agency  may  procure  jor  provide  an 
advance  of  funds  for  the  employee  to 
procure)  appropriate  transportation.  The 
emplovee,  upon  completion  of  the 
ernergi.'iicy  travel,  shall  reimburse  the 
Go\  eminent  for  any  cost  of  such 
transportation  or  travel  advance  that  is 
above  the  amount  of  allowable 
reimbursement  tlial  may  be  authorized 
or  approved  under  this  Part  301-12. 

PART  301-13— {RESF.RVE01 

PART  301-14— PAYMENT  OF 
SUBSfSTENCE  AND 
■raANSPORTATfON  EXPENSES  FOR 
THREATENED  LAW  ENFORCEMENT/ 
INVESTIGATIVE  EMPLOYEES 

Sec. 

301-14  1     AiitHority. 

30;-U.2    A^ucy  responsibility/delegation 

uf  auihority. 
301-14.3  Poiicy. 
301-14.4    Eligible  individuals. 


Sec. 

301-14.5    ProceduTBS  for  evaluating  risk  to 

threatened  indirtdnab. 
«>1-14.«    Eligibility  conditions  and 

iimitatiort 
301-14.7    Aiit■v^rt■  tj  sub&isteoce  payments. 
301-14.6    Tr«ai>poruii)oa  toand  from  a 

locatkwi  away  from  (he  employee'* 

designated  post  of  duty. 
301-14.9    Authorizations  and  payment  of 

claims. 
301-14.10    Advance  of  fonds. 

AutJMinty:  5  U.SuC.  &701-5709:  E.0. 11 008. 
July  22, 1971  (36  FR  13747^. 

§301' 141     AutfKWTty. 

The  head  of  an  employing  agency 
(hereafter  referred  to  as  "agency")  may 
authorize  or  appro\'e  payment  of 
subsistence  and  certain  transportation 
expenses  for  rtneatened  individuals  (see 
§  301-14  4;  *N  jitsi  l'\  ( ;.  nre  placed  in 
jeopardy  as  a  result  oi  (he  employee's 
assigned  duties  and  who,  as  a  protective 
measure,  are  moved  to  temporary  living 
accommodations  at  or  away  from  the 
offlcial  station  within  or  outside 
CONUS 

§301-14.2     Agt-ncy  res4:>on,s,!0«Jrty/ 

delegaUon  o*  aothc>'''ty 

Heads  oi  agencies  are  responsible  for 
issuing  regulations  or  guidelines  to 
implement  the  provisions  of  this  Part 
301-14  and  for  ensuring  that  the 
agency's  policy  is  adhered  to.  The 
agency  head  may  delegate  the  authority 
to  authorize  or  approve  payment  of 
allowable  subsistence  and 
transportation  expenses  for  the  use  of 
temporary  living  accommodations  by 
eligible  individuals  as  provided  herein. 
The  delegation  of  authority  shall  be  held 
to  as  high  an  administrative  level  as 
practical  to  ensure  proper  review  of  the 
circumstances  surrounding  the  need  to 
take  protective  action  by  moving  eligible 
individuals  from  their  homes. 

§301-14  3     ro!.(v 

The  authunly  under  {  301-14.1  is  to  be 
given  priority  consideration  when  the 
life-threatening  situation  as  expected  to 
be  of  temporary  duration  (norroaUy  no 
more  than  60  days)  and  the  only  feasible 
alternative  is  to  transfer  the  employeee 
to  a  new  duty  station.  The  head  of  an 
agency  or  his/her  designee  must  make 
the  final  decisiofi  as  to  how  long  such 
pa>'ment8  should  continue  based  on  the 
specific  nature  and  potential  duration  of 
th.e  life-threatening  situation  and  the 
alternative  costs  of  a  change  of  official 
station  for  protective  purposes. 

§  30 1-1 4.4    Eligible  mdtviduals. 

Employees  (as  defined  in  §  301- 
U(c)i2))  who  specifically  serve  in  a  law 
enforcement,  investigative,  or  similar 
capacity,  or  other  Federal  employees 
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detailed  into  these  capacities  for  special 
law  enforcement/investigational 
purposes,  are  eligible  for  the  allowances 
covered  by  this  Part  301-14.  The 
employing  agency  shall  be  deemed  to  be 
the  one  to  whom  the  employee  was 
assigned  at  the  time  of  the  threat, 
.Members  of  such  employees'  immediate 
families  (as  defined  in  §  302-1. 4(eJ  of 
this  title)  also  are  eligible. 

§  30 1  - 1 4.5    Proc«<kirM  for  tvaiuatlng  risk 
to  thrMt«fi«d  iiHflvMuata. 

When  a  situation  occurs  that  appears 
to  be  life-threatening,  the  agency's  first 
responsibility  is  to  take  any  appropriate 
action  necessary  to  protect  the  eligible 
individual(s),  including  removal  from  the 
home.  The  agency  may  ask  the  Criminal 
Division  of  the  Department  of  Justice 
(DO))  for  assistance  in  determining  the 
degree  and  senousress  of  the  threat. 
The  agency,  however,  ultimately  is 
responsible  for  deciding  in  each 
individual  case,  based  on  its  own 
Hssessment  of  the  situation  (and  the 
advice  of  the  DOJ,  if  requested  and 
furnished),  whether  protective  action 
should  be  initiated,  or  continued  if 
already  undertaken,  and  the  amount  of 
subsistence  and  transportation  expenses 
that  will  be  approved.  At  30-day 
intervals  the  agency  will  reevaluate  the 
situation  and  decide  whether  any 
further  extension  of  the  time  period  is 
appropriate. 

$  30 1  - 1 4.6    Eligibility  conditions  and 
limitations. 

(a)  Limt'.s  on  duration  of  temporary 
living  accommodations.  Subsistence 
payments  may  begin  as  soon  as  the 
ajjency  determines  that  the  provisions  of 
tni.q  Part  301-14  be  invoked  in  a 
pcirticulvir  situation.  Normally, 
subsistence  payments  may  be  allowed 
for  a  period  of  no  more  than  60  days:  the 
agency  may.  however,  approve 
extensions  of  the  time  penod  as 
provided  in  §  301-14.5.  If  the  threatened 
individuals  are  directed  to  move 
immediately  into  temporary 
accommoditions  while  the  agency 
assesses  the  degree  and  seriousness  of 
'he  threat,  subsistence  payments  for  this 
period  may  be  allowed,  even  when  the 
dgency  ultimately  determines  that  the 
threat  is  not  serious  or  no  longer  exists 
and  decides  to  return  the  individuals  to 
their  home.  When  necessary  occupancy 
of  temporary-  living  accommodations  is 
expected  to  exceed  120  days,  the  agency 
should  consider  whether  permanently 
relocating  the  employee  would  be 
advantageous  given  the  specific  nature 
of  the  threat,  the  continued  disruption  of 
the  family,  and  the  alternative  costs  of  a 
change  of  official  station. 


fb)  Location  of  temporary  living 
accommodations.  The  temporary  living 
accommodations  may  be  located  in  the 
vicinity  of  the  employee's  official  station 
or  at  an  alternate  location  away  from 
the  official  station  as  circumstances 
warrant.  When  justified,  the  employee 
and  immediate  family  members  may 
occupy  temporary  living 
accommodations  at  different  locations. 
The  agency  will  designate  the 
appropriate  locations. 

§  30 1  - 1 4. 7    Allowab4«  sut>s«st«nce 
payments. 

(a)  Expenses  covered.  Payments  under 
this  authority  are  intended  to  cover  only 
reasonable  and  necessary  subsistence 
expenses  actually  incurred  incident  to 
the  occupancy  of  temporary  living 
accommodations.  Subsistence  payments 
generally  will  be  limited  to  the  cost  of 
lodgings.  However,  certain  expenses  for 
meals,  laundry  and  cleaning  of  clothing 
may  be  allowed  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  Determining  allowable  lodging 
costs — (1 )  Allowable  costs  for  daily 
rentals.  The  same  costs  allowed  in 

§  301-7  5(c)(2)  for  lodging  facilities 
obtained  in  connection  with  temporary 
duty  travel  may  be  allowed  for 
temporary  living  accommodations. 

(2)  Allowable  types  of  costs  for  other- 
than-daily  rentals.  When  an  eligible 
individual  rents  lodgings  on  an  other- 
than-daily  basis  for  temporary 
occupancy,  the  allowable  costs  shall  be 
converted  to  a  daily  basis  using  the 
general  guidelines  under  §  301-7.9  which 
apply  to  lodgings  obtained  in  connection 
with  temporary  duty  travel 

(cj  Determmip.g  other  allowable 
f'\penses.  Costs  of  food,  laundry,  and 
cleaning  of  clothing  are  expenses 
incurred  in  day-to-day  living.  Such 
expenses  should  be  considered  the 
responsibility  of  the  employee  and 
norn-:ally  will  not  be  reimbursed. 
However,  if  temporary  living 
accommodations  do  not  contain  cooking 
and/or  laundry  facilities,  or  other 
extenuating  circumstances  are  present, 
certain  of  these  expenses  may  be 
allowed  to  the  extent  determined 
appropriate  by  the  agency. 

(d)  Maximum  allowable  amount — (1) 
Method  of  computation.  An  agency  may 
approve  the  actual  amount  of  allowable 
expenses  incurred  in  each  3()-day  period 
for  fraction  thereof)  up  to  a  maximum 
amount  based  on  the  daily  limitations 
calculated  under  paragraph  (d)(2)  of  this 
section  multiplied  by  30  (or  the  actual 
number  of  days  used  if  fewer  than  30), 
The  daily  actual  subsistence  expenses 
required  to  be  itemized  under  paragraph 
(ej  of  this  section,  will  be  totaled  for 
each  30-day  period  (or  fraction  thereof] 


and  compared  with  the  maximum 
allowable  for  the  particular  period  as 
prescribed  under  paragraph  (d)(2)  of  this 
section. 

(2)  Daily  limitations.  The  maximum 
amount  of  subsistence  payments  for 
each  30-day  period  (or  fraction  thereof) 
will  be  based  on  daily  limitations 
calculated  as  provided  in  paragraph 
(d)(2)  (i)  through  (v)  of  this  section.  If 
subsistence  payments  are  authorized 
only  for  lodging  costs,  the  daily 
limitations  shall  be  reduced 
appropriately, 

(i)  For  the  employee,  or  for  the 
unaccompanied  spouse  (one  who 
necessarily  occupies  temporary 
accommodations  without  the  employee 
or  in  a  location  separate  from  the 
employee),  the  daily  limitation  shall  be 
an  amount  prescribed  by  the  agency 
that  shall  not  exceed  the  applicable 
maximum  per  diem  rate  prescribed 
under  §  301-7,2  for  the  location  of  the 
temporary  living  accommodations. 

(ii)  For  the  spouse  accompanied  by 
the  employee,  the  daily  limitation  shall 
not  exceed  three-fourths  of  the 
employee's  daily  limitation. 

(iii)  For  each  other  member  of  the 
employee's  immediate  family  who  is  12 
years  of  age  or  older,  the  daily  limitation 
shall  not  exceed  three-fourths  of  the 
daily  limitation  established  for  the 
employee  or  the  unaccompanied  spouse, 
as  appropriate. 

(iv)  For  each  member  of  the 
employee's  immediate  family  who  is 
under  12  years  of  age,  the  daily 
limitation  shall  not  exceed  one-half  of 
the  daily  limitation  established  for  the 
employee  or  the  unaccompanied  spouse, 
as  appropriate. 

(v)  For  each  member  of  the  immediate 
family  who  necessarily  occupies 
temporary  living  accommodations 
without,  or  at  a  location  separate  from, 
either  the  employee  or  the  spouse,  the 
agency  may,  when  the  limitations  stated 
in  paragraphs  (d)(2)  (in)  and  (iv)  of  this 
section  are  inadequate,  establish  an 
appropriate  higher  daily  limitation,  that 
is  within  the  limitation  prescribed  in 
paragraph  (d](2)(i)  of  this  section. 

(e)  Itemization  and  receipts.  The 
actual  expenses  shall  be  itemized  in  a 
manner  prescribed  by  the  agency  which 
will  permit  at  a  minimum  a  review  of  the 
amounts  spent  daily  for  (1)  lodging,  (2) 
meals,  and  (3)  other  allowable  items  of 
subsistence  expenses.  Receipts  shall  be 
required  at  least  for  lodging  and  for  any 
other  allowable  expenses  as  required  by 
the  agency. 


S  301-14J    Transportation  to  and  from  a 
location  away  from  tho  amployec's 
designatad  post  of  duty. 

The  agency  may  approve  the  payment 
of  transportation  expenses  when  a 
situation  described  in  {  301-14.1 
requires  the  employee  and/or  members 
of  the  immediate  family  to  be 
temporarily  relocated  to  a  place  away 
from  the  employee's  designated  post  of 
duty.  Transportation  to  and  from  such 
location  shall  be  in  accordance  with  the 
governing  provisions  of  Parts  301-2 
through  301-4  of  this  chapter  unless  the 
agency  specifically  approves  a  deviation 
from  the  rules  for  security  reasons  (see 


§  301-10.2  regarding  use  of  cash  to 
procure  transportation  8er\icts  in 
emergency  circumstances).  1  h( 
documentation  provisions  of  §  3(11-14.9 
govern  in  such  instances, 

§  301-14.9    Authorizationt  and  payment  of 
claims. 

Due  to  the  unique  nature  of  the 
situations  covered  under  this  Part  Ml- 
14,  agency  heads  shall  establish  specific 
administrative  procedures  for  issuing 
authorizations  and  for  payment  of 
claims.  In  instances  when 
documentation  might  compromise  the 
security  of  the  individuals  involved,  the 


head  of  the  agency  may  waive  all  but 
absolutely  essential  documentation 

requirements 

5301-14.10    Advafjce  of  lunu*. 
Funds  may  be  advanced  for 
subsistence  and  transportation  expenses 
covered  under  this  Part  301-14  in 
accordance  with  S  301-10.3.  The 
advance  of  funds  will  be  at  intervals 
prescribed  by  the  agency  but  for  no 
more  than  a  30-day  period  at  a  lime.  The 
amount  of  the  advance  shall  not  exceed 
an  amount  based  on  the  daily 
limitations  established  by  the  agency. 


Appendix  A  To  Chapter  301 — Prescribed  Maximum  Per  Diem  Rates  for  CONUS 

The  maximum  rates  listed  below  are  prescribed  under  §  ;i01-7.2  of  this  regulation  for  reimbursement  of  subsistence  expenses  incurred 
during  official  travel  within  CONUS  (the  continental  ltn:ted  Stnies).  The  amount  shown  in  column  (a)  is  the  maximum  that  will  be  reimbursed 
for  lodging  expenses  including  applicable  taxes.  The  M&iE  rate  shown  in  column  (b)  is  a  fixed  amount  allowed  for  meals  and  incidental 
expenses  related  to  subsistence.  The  per  diem  payment  calculated  in  accordance  with  Part  301-7  for  lodging  expanses  plus  the  M&IE  rate 
may  not  exceed  the  maximum  per  diem  rate  shown  In  column  (c| 


Pef  cbem  locality 


Key  city  ' 


County  and/or  ottier  defined  location  * ' 


Maxmum 

io«Jg«9 

amount 
(a) 


M&IE 
rate(b) 


Mancnum 
per<ton) 
rate  (c)  * 


CONUS,  Standard  rate 

(Apphes  to  aH  locations  »»ifrBn  CONUS  rwt  specifically  listed  beiow  or  erxxxnpasseO  ^v  the  tK/undary  definiaoo  o<  a 
listed  pomL  Ho¥»ever,  the  standard  CONUS  rale  applies  to  ali  'ocations  wnthm  CONJS  mctixlirrf;  ttiose  defmed 
t>elow,  under  certain  specified  travel  orcurnstances  arx)  tor  certain  renocatior.  soosistence  ailowarices  See  Parts 
301-7,  302-2,  302-4,  and  302-5  of  ttus  title. 


ALABAMA 

Anniston „ 

Birmngham.. 

Gulf  Shores 

MuntsvHIe 

Montgomery 

Sheffield 

ARIZONA 

Chinle 

Kayenta 

Page/Flagstaff «... 

Phoenix  /  Scottsdale .. . 

Prescott 

Sierra  Vista., 

Tucson 

Yuma 

ARKANSAS 

Fort  Smith 

Helena 

Hot  Springs... 

Utle  Rock  .... 
CALIFORNIA 

Chico 

Death  Valley.. 

El  Centre 

Fresno 

Los  Angeles 


Caihoun. 


BakkMn_. 

Madbon.. 


.._  Montgomery.. 
„  Cotton 


Apache., 

Navajo.. 

Coconino., 

Maricopa.. 

—  Yavapai.... 
Cochise . 

Pima:  Davis-Monthan  AFB.. 

Yuma 


Sebastian. 
Ptiillips. 


Kem    Oranoe  ft 

Weapons  Cente 


Modesto... 
Monterey.. 
Oakland.... 


Palm  Springs 

Redding 

Sacramento 

San  Oiego 

San  Frarxasco 

San  Jose — 

San  Luis  Otuspo  ....- 

San  Mateo — 

Santa  Bartjara 

Santa  Cruz     _ 

South  LJike  Tahoo... 
Stockton _ 


Garland.. 
Pulasfci.- 

Butte . — 

Inyo 

Imperial.. 

Fresno ..._ 

Los   Anqetes 

AF8,   Naval 

China  Lake. 

Stanislaus 

Monterey   „ 

Ala-neda.  Contra  Costa  S  Marw 

Riverside 

Shasta 

Sacramento 

San  Diego  .._. 
San  Francisco, 
Santa  Clara 

San  Luis  Obispo _ 

San  Maleci  _. 

Santa  Bartjara. 

Santa  Cruz 

Dorado 

San  Joaquin — 


Ventura  Counties,  Edwards 
&  Ordnartce  Test  Station. 


$40 


41 
SO 
42 
48 
43 
63 


56 

47 
52 
48 

43 
48 
43 


47 
45 
48 

46 
88 
46 
50 

80 


50 
66 

64 
72 
51 
54 
67 
76 
57 
53 
66 
74 
66 
52 
45 


S26 


30 
26 

26 

as 
as 
as 

26 
26 
26 

26 


a» 

3« 


» 
34 

M 

as 

34 

3« 
3« 
3« 
34 
34 
34 
34 
34 
26 


S66 


•7 
76 

as 

74 


79 
82 
73 
7B 
74 
« 
74 


70 
73 
71 
74 

72 

122 

72 

76 

114 


106 
77 
88 

101 

112 

91 

87 

100 

106 

100 

86 

71 
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,<-s  tiruj  Ket:..iii:.()r; 


^OJli] 


Pw  dien  locaffy 


"ey  atf 


'jxmty  »fid/w  crtliar  defined  Nxabon  ' 


Tanoe  ! 
Vaiieio 


'^y 


Vctorvitte/  Barstow  .. 

Vrsaiia     ~ 

West  Sacramerto    .. 
Yoseniite  Naf:  Par* . 
COLOflAOO 

Aspen -. 

BotiWer 

Cokxado  Springs 

Durango. 


Sotuno  

San  Bemanlinc 

Tulare  

Yoto 


Manposa 


Giertwood  Springs . 
Gunntsoo         


Keystone  SiiverttTom*... 

Pagosa  Sponqs       

Steamtxjai  Sprrigs..™ 

Vaii 

CONNEC'ICU' 

Bndgepori/DanCury 

HarnorrJ  — 

Now  Mavefi  

New  London  Groton  — 

Putnam.  Danieison 

SalisOory 
DElAWAPE 

Oov«r 

Wiimmqlon      _ , 

DlS'^P»lCT  OF  COLOMBIA 

Wasrnngton,  DC  , __ — - 

(Also  tr^e  cities  ot  Alexandra,  Falls  Chjr:r  arcJ  Parr'an 
Virginia,  and  tne  counties  v  .Montgor"ery  anfl  P-ipre  ''j^>. 
FLOftiDA 

Allanonte  Sofnqs    _ 

Bradenton  „.„ „.-..- 

C.>:ca  Btiacn _ — 

Day'ona  3^ach/Onond  9eacM/N««»  Sm^na _.. 

fc  .atdwcla'e  

f-jr.  Wver"; 

F'jr  c,e':e      .._. , 

f:r  Aai'on  Saach., 

jairesvlie     

jatusonviile ... 

>  ssimmec;      ,.._ 

La'>'ia-"3      

M.ar-^i    

Naples 

Onanoo  _— 


_  BoukJer 

_.  E   ^asc 

...  Denvet  Adams  Arapa^oe  S  je'ferson 

„.  La  Plata 

_  GarfwW     _ _ 

_.  Gunnison  ■■.,.,,,  

...  Sunn^i!       .„.„.._„..„..._„„.._............. 

_  Afcnu'eta  i 

„  Rout!.- 

_  Eigia 


Kair'ieid 

Mar-^d  S  .Widcitesex 
New  Haven ... 
N^»*    oruon. 


«.  K6nt — 

_.  Sussex 

_  New  Castle.. 


MaxiriHjnn 

amoont 

(a) 

M4IE 
rale  (b) 

per  ckem 

rale  (cj  « 

46 

94 

80 

47 

88 

73 

4e 

88 

75. 

eo 

28 

86 

48 

86 

75 

68 

34  ^ 

102 

75 

34 

188 

80 

84 

•4 

48 

88 

75 

86 

84 

88 

48 

» 

74 

48 

86 

71 

48 

26 

88 

52 

34 

86 

45 

26 

71 

48 

26 

74 

80 

34 

114 

71 

88 

87 

St 

84 

86 

•7 

26 

93 

90 

26 

76 

58 

26 

84 

48 

34 

83 

44 

26 

70 

46 

26 

72 

83 

26 

80 

anri  ftie  counties 


o1  Arlinqlon,  Loodoon.  and  Fairfax  in 
v--"  3'-^-  Maryiai^':]  and  Virginia) 


Mdnaiet) 

Bravard ~ 

Volusia -. 

Broiward 

Lee _.... 

Saint  Lucie ... 
Okaloosa  


Duvai.  Naval  Station  Mayport.. 

Osceola 

Po*  ..„ 


Panana  City 

Pe'^saccia    

p^'^ra  G'^rda 

Sai''!  4Ljg-.,'!!ine 

Sarasota        

St.^ari  

Tailanassee    

'af^oa  3;  Petersburg., 

Wes!  Paim  Beach 

GEOPG'A 

Aibar'y 

A  mens  .......... __„._. 

Atlanta „ 

Augusta 


Dade  A  Monroe.. 

Cottief 

Orar)ge 

Bay.. 


Escambia- 


Chaflotle...„.. 
S«ntJotMS. 
Safaaoia— 


Mwtin- 
Laon_ 


Hillsborough  A  PineRas . 
Patai  Baach 


Dotl9^erty 

Ciav'Tn  :>•  Kaib 
Bicfmond    


f  Mflon  4  i:„:<jt>c 


BnjnswiCK 

ToiumCus 


Lawenceviiie ..___.... 
Savannan       .._._._„ 

St   Man^s         

Wavcross  

IDAHO 

Boise    _. 

i^oetjr  3  Aiene 

Ke'cnum;  Son  vaMey. 

Pocateilo        

ILLINOIS 

Alton 

Criampaigr.  ^-roana... 

CMicaqo 


MiiS>j,j^jw*>  county.. 

CwifWit     ...... 

i,.-fiij;r.«T' 

.  ,a<"IV)»Ki     T»;   \, 

Wafe 


Ada -. 

Biarfi*^ 

BarM"i<,x> 


jise  Kmgs  Bay.. 


MaiJiSKjn    

L  rv»fng«i<<)n „ 

Lij  -^iKje    ".^x>*i  &  i 


Danv'iie... 


87 


62 
60 
50 
41 
57 
56 
47 
50 
48 
46 
46 
41 
55 
62 
54 
50 
44 
57 
48 
54 
62 
45 
52 
62 

48 

41 

72 

44 

43. 

42 

46 

42 

46 

43 

46 

43 
51 
45 

48 
43 
83 

43 


34 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
84 
26 
26 
26 
26 
28 
26 
26 
26 
28 
26 
34 

28 
86 

34 
26 
26 
28 
26 
28 
26 
28 

28 
26 
26 
26 

26 
26 
34 
26 


121 


88 
88 
76 
«7 
83 
84 
73 
76 
74 
72 
72 
87 
88 
88 
80 
76 
70 
83 
75 
80 
88 
71 
78 
86 

74 
67 
106 
70 
60 
88 
72 
68 
72 
80 

72 
88 
77 
71 

74 

68 

117 

89 


Per  diem  locality 


Maximum 


Key  city 


County  and/ or  other  defined  location  '  ' 


amount 
(a) 


MAIE 
rate(b) 


Dixon 

Macomb.... 

Mattoon 

Peona 

RocKtord 


Lee 

McOonough 

Coles 

Peoria. 

Winnebago.. 


Rock  Island  i  Mohne _„...............„ 

Springfield _ 

INDIANA 
Anderson    „ Madison 


Rock  Island.. 

Sa'^oamon  ... 


Bloonnngton _ _ 

GtTartestown/Jeffersonvitle 

Golumtxis 

Elkhan 

Evansville 

Fort  Wayr>e 

Gan^ _ 

Indianapolis .. 

Jasper „....„_..„„. 

Lalayette _...__...„... 

Muncie „_„..„.. 

Nashville __™™ 


Monroe .„„ 

Clark.  Indiana  Army  Amn-,jnilion  Plant.. 

BailholoTx?*  

Elkhart  

Vandertxirgh 

AHen _ 

Ltf«e 

Marion  Fort  Benjamin  Harrison 

Dubois        

Tippecanoe ....... 

Oelawrare _ 

Brown _ _ _. 

Vigo „ „ 

SI  Joseph 


Terre  Haute   ....__ 

South  Bend „_ „ 

IOWA 

Bettendort/ Davenport _ Scott 

Cedar  Rapids ...__ _ Linn 

Des  Moines __ Pofc 

Iowa  City _.___ _ Johnson 

Sioux  City __ „ Woodbury.. 

KANSAS 
Kansas  Oty  Johnsoi  S  v^^a^r)Gttfc  (S«r  also  Kansas  City,  MO).. 


Manhattaa.. 

Topeka ., 

Wichita 

KENTUCKY 
Covington.... 
Pranktort  .... 
Hopkinsvtlte 

Lexington 

LouisviMe. 

LOUISIANA 
Alexa.ndria 


Riley 
Stawnee.. 

SodgwncV 


Kenton 

Franklin 

Christian:  Fort  CampbeH.. 

Fayette 

Jefferson 


„ RaoiclfS  Panbh    

Baton  Rouge East  Baton  Rouge  Parish... 


Bossier  Pansh 

Ascension  Parish 

Lafayette  Pansti  

Calcasieu  Pansh 

DuacTita  Pansh  

Pars^es  of  Jefferson,  Orleans.  PlaquenDines  A  St  Bernard.. 

Caooo  Pansh 

a'^r^any  Parish 


''J'?n.. 


Bossier  Qty 

Gonzales 

Lafayette 

L-ake  Charles 

Monroe. 

New  Orleans 

Shreveporl 

Slide!) ;....  S 

MAINE 

AutKim A 

Augusta Kt"  '  "f^      .„. 

Bangor __. Pf  >«  ^^ ;      

Bar  Harbor Hare  k >       

Bath S.igaaahoc   

Krtiery .._. Po-^tsnouth  Naval  Shipyard  (See  also  Portsmouth.  NH) 

Portland „. ~_ _~ Cumberland „. 

Rockport „ Knox 

Wiscasset — LirxMln „ 

MARYLAND 

(!  or  the  counties  of  Monigomefy  and  Pnnce  Georges,  see  District  of  Columt)ta) 

Annapolis Anne  Arurtdel _. 

Baltimore ~ Baltimore  4  Harford _ 

Columbia Homrard _. 

Cjntierland Allegany 

taston _ Talbot „ ..- _ _.. 

Fredenck _ Frederich _ 

Hagersiown     Washington „ _. 

Lexington  Park/St  Inigoes  Leona'rilown 9t  Maiys _. 

Lusby _  Calvert „. 

Ocean  City _ Worcester „ 

Salisbury Wicomico _ 

Waldorf „ : Charles _ 

MASSACHUSETTS 

Andover _ Essex „ „ _ 

Boston __ _ Middlesex.  Norfolk  &  Suffolk 

Gfeenfield FrankRn __ 


43 
41 
48 
55 

46 
SO 
48 

48 

45 
47 
41 
52 
43 
54 
42 
57 
41 
49 
50 
52 
44 
SO 


41 
50 
41 
41 

60 
44 
43 
54 

46 
43 
45 

52 

47 

43 
50 
57 
51 
41 
42 
41 
52 
51 
42 

56 
45 
48 
60 
64 
56 
63 
62 
42 


70 
59 
87 
45 
48 
54 
48 
51 
51 
85 
47 
51 

81 
81 
51 


28 
28 
28 
28 

26 
28 
26 

26 

26 
26 
26 
28 
28 
28 
28 
28 
28 
28 
26 
28 
28 
28 

26 
28 
28 

28 
26 

26 
28 

28 
28 

28 
26 

28 
28 
26 

26 
26 
26 

26 
28 
26 

28 
34 
28 
28 

26 
26 

26 
26 

26 
26 
26 
26 
26 


34 
34 
84 
26 

28 
26 
26 

28 
28 
34 
26 
26 

34 
34 
26 


Maximum 
per  diem 
rale  (c)  ■• 


60 
67 

72 
81 
74 
78 

74 

74 
71 
73 
C7 
78 
88 
80 
66 
63 
87 
75 
78 
78 
70 
76 

70 
87 
76 
67 
67 

86 
70 
68 
80 

72 
68 
71 
78 
73 

80 
78 
83 
77 
67 
88 
67 
88 
77 
88 

82 
71 
74 
86 
90 
82 
89 
68 
66 


104 
93 

121 
71 
74 
80 
74 
77 
77 

119 
73 
77 

115 

lis 

77 
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Per  aicT-  locality 


Coufrty  and/or  otf>er  defined  locafioi 


Maximum 
kxiging 
amount 

la) 


M&IE 
rate  (b) 


Maximum 
pef  dwm 
rale  (c>  * 


Hyannis 

M«rtt>«  s  Vineyard/Nantucket 
New  Bedtofd 
Nofihampiofi 
Pmsfiew 
Ptymoutfi 
SpnngfieW 
Worcestaf 
MICHIGAN 
Ann  Artxx 
Battle  Cree*  . 
Bay  Qty 
Boyne  Oty 

Cadillac 

Detroit 

GaytOfd.   

Grand  Rapids  , 
HoogMon  Lake. 

Jackson 

Kalamazoo _ 


Lansinq/East  Lansing 

Mackinac  island 

Midland 

Mooni  P^asan<„. 

Pootiac    . 

Port  Huron 

Saginaw 

St.  Josep*i^  Benion  Hartxir  Niies. _ _..  Bof-e'- 


Bar^stdP'ti 

Dui-es  &  Nantuckal.. 
Bns'oi  

Hanpsntre 
Bef-sf'ife    . 


AasMenaw. 

CMtaun 

Bay _ 

Owrteww  ■ 

lillii  liimll 

WOXrOfQ.. 

Wayn« 

Otset)0 

Kent 

Roscomnon.. 

JacHson      

Kalamazoo... 

Mac*na<     .... 
MnJlarc 
isatwiia 
Oai-a"*!     

Si   '-  iaif 
Saqira* 


Travefse  Oty --- 

Warren _ 

MINNESOTA 

8errnd)i .„„..._. 

Brainerd 

DlJlut^  

Minneapolis.  Si  Paul.... 


Mac'i'^i 
Bttiti  Jf"i 

C'OW   Air-q    

$!     ...OUIS 

Olmsted 


1 


►XI  Sr>ellir)g  Military 

jfoup    (Detacnm€it 


Rocnester       — 

MISSISSIPPI 

Jackson , _ _...  Hmds.. 

^iatcnez —  Adam*... 

VicKstxjfg     _ Warren.. 

MISSOURI 

Cape  Giraroeau -.™...~ 

Columella       ™____.. 


56 

96 
46 
S2 

48 
86 
57 
57 

63 
42 
42 
62 
48 
66 
53 
46 
54 
48 
57 
46 
54 
51 
43 
48 
42 
46 
45 
55 
43 

42 
42 

44 

54 


53 


26 
34 
26 
86 

26 
26 
26 
26 

26 
26 
26 
26 
26 
34 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 

26 
26 
26 
26 


26 


62 
130 
72 
78 
74 
112 
63 
83 


68 
88 

74 
100 
78 
74 
80 
7S 
63 
74 
80 
77 
68 
74 
68 
72 
71 
81 
68 

68 
88 

70 
80 


78 


Jetierson  C'ty., 

Kansas  Ory    .. 

Osage  Beacn ., 

S{xing*i«<d 

St  ^ouis 
MONTANA 

Great  Falls     ... 
NEBRASKA 

Lincoln , 

Ornana 

NEVADA 

Elko 

^s  Vegas 

Reno 
NEW  HAMPSH  RE 

Concord ., 

Conway.. 

D<jr»iam . 

Laconva  — 


Cape  Girardeau — 

Boone 

Cote  

C  av     ai « ;on  &  Platte  (See  aiso  Kansas  Qty.  KS).. 
Car^oe'-      

Qrf^jrr^  „ « .«.....„«...„.«...... 

S'   ;  aanes  A  St  Louis 


Cascade  . 

LsT'tdSle' 
D-'ioq'a'.s 


Elko 

Ctadc  County:  N^m  AFB.. 
Wasn'«»       „ 


Mancnestef  

Portsmouth  New>ng!or     _ 

NEW  jERSEf 
Atlantic  C'ty    - Atlantic 


Merrimack 

Carrofl 

Strafford _. 

Beiknap „ 

Hillsbofociqh 

RocK!nqn.a^ 


"."•<    ME).. 


Be<ie  Mead    

Camden         

Dover    

talontOKffi 

Edison   „ 

Miiiviiie  

Moorestown    

Newark 

Ocean  Oty  Cape  Way 

Princeton  t  rgrton  

Salem 


Somerset  

CaiTKlen  

Moms;  PKatinny  Arstinal.- _™ 

MoTNTiouth  County:  Fort  Monmouth 

Middlesex 

Cumberland _ 

Burlington 

Bergen,  Essex.  Hudson,  Passaic  &  Union.. 

Cape  May 

Mercer 

Salem 


SO 

26 

76 

47 

26 

73 

41 

26 

67 

43 

26 

68 

48 

26 

75 

46 

26 

72 

60 

26 

86 

64 

26 

90 

51 

26 

77 

58 

26 

85 

41 

26 

67 

41 

26 

67 

SO 

26 

76 

46 

26 

72 

68 

34 

103 

44 

26 

70 

51 

26 

77 

81 

26 

107 

67 

26 

93 

64 

26 

90 

59 

26 

85 

56 

26 

82 

104 

34 

136 

62 

26 

88 

52 

26 

78 

62 

26 

88 

SO 

34 

84 

50 

34 

84 

45 

26 

71 

68 

26 

94 

78 

34 

112 

90 

34 

124 

80 

34 

114 

59 

26 

85 
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Per  diem  locality 

Maximum 

kxiging        .         M&IE 
amount       +       rale  (b) 
(a) 

Key  city  '                                                     County  mtd/cr  o«ior  defined  locatkjo  »  ' 

per  (Jiem 
rale  (c) ' 

Tom  s  R'ver 

NEW  MEXICO 

Afcuquerqoe ... 

CioudCTOft 

Farmington.... 


Grants    

Las  Coices/Wtme  Sands . 

Las  Vegas 

Los  Alamos ___..... 

Raton „„ 

Santa  Fe 

Taos  „„.....__ 

TucurTx:ari... 

NEW  YORK 

Albany    

Batavia 

Binghampton 

Buffalo 

Canton 

Corning 

Elmira  

Glens  Falls.... 

ittiaca   

Jamestown .... 

Kingston 

Lake  Piaad.. 
Monticello . 


Ocean 


&£>,  'a 
DcKi  Aiia 
Sari  Miguei  . 
Los  Aiarrxjs 

Coitax 

Santa  Fe- 
Taos- 


Quay- 

Aioanv 
Genesee.- 


Broom 

Erie 

St  L-awrence 

Sleutxsri       

Cflemu.^g 
V.a.Ten 
Tompkins 
ChautauQua.. 
Ulster 


N-jw  York  Oty 


.„.  SuHwan 

....  The  txxougJis 
Staten  l<Jarx) 
Niaciaja 

....  Dulcriess     , 

.._  Morwoe        

....  Saratoga  .. 
....  Scrieneciady 
„  Onondaija     . 

....  OnuaJa , 

._  Jefferson 
....  Schuytar 
.._  Orange 

Wtiite  Plains _ Westctesier.. 

NORTH  CAROLINA 

Astieville Buricomtx;   ... 

Charlotte __ MeCKienbirg. 

Duck Dare 

Eli7at3eth  City ~ PasqiJola.rtK   . 

Greerrwille _ PiT 

Havetock     CraMen. 

Higti  Point /Greensboro Guilford.. 


oi    tifoax 
Nassau  & 


M^n.hattan.   Queens  8 

ij^'ies. 


Niagara  Falls _. 

Pougtikeepsie 

Rochester _ 

Saratoga  Spnngs.. 
Sdienectady 

Syracuse 

Troy 

Jtca 

Watertown 

Watkins  Glen.. 
West  Point 


Onslow.. 


Burleigfi. 
Cass.. 

Grand  Forks- 
Ward  


Jacksonville ,.,,, 

Kinston  _„ 

Morefiead  City 

Raleigti/Durtiam/Chapel  HHI 

Wilmington     

Winston- Salem 
NC«TH  DAKOTA 

Bis-marck 

Fa-go 

Grand  Forks...-— _. 

Mi.-iot     

OHIO 

Akron    

Believue  -  Norwalk 

OMihcotfie 

DrKinna  ti .' E  w  endale 

Cleveiarx! 

Columbus 

Dayton 

Defiance __ 

East  Liverpool - Coiuribiana 

Eiyna Lorain 

Findlay Hancock 

Geneva - Asfiiabuia 

Hamilton/FairfieW.- - - Butiof 

Lancaster FairfieM 

Lima -•.-  AUen 

Port  Ointon - Ottawa 

Portsmouth _ Scioto 


(jenoir — _._. 

Ca'.cJei  

Waki-,  Ou:r,ar'  a'V.  O'dnge.. 
He*  t-tanoMBi 

Forsytn 


Summit 

Huron.. 
Ross 

Hamuton  & 
Cuyatioga 
Frank  tiri 
Mon;cio.Tt>5. 
Defiar,ce 


Aarren . 


Wruifii  ratlersoo  AFB.. 


77 

SO 
64 
49 
47 
41 
43 
44 
46 
52 
64 
48 
46 

61 
55 
55 

SO 
48 
56 

48 
45 
58 
41 
56 
72 
54 
107 

57 
66 
63 
45 
56 
57 
57 
56 
40 
72 
44 
87 

45 
58 

57 

53 

58 

43 

54 

42 

46 

53 

56 

45. 

49 


52 
46 
48 

54 
55 

44 
SO 
SO 
56 

61 
42 
47 
51 
43 
52 
47 
41 
43 
54 


26 


84 
26 
26 
28 
28 
28 
28 
28 
84 
26 
28 

26 

26 
26 
26 
28 

28 
26 
26 
26 
26 
26 
26 
34 
34 

26 
28 

28 
34 

26 
26 
26 
26 

28 
28 
28 
84 

26 
28 


26 
26 
26 
26 
26 
28 
28 
28 


28 
28 

26 
26 

26 
26 

26 
26 
34 
28 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


103 

86 
08 
75 
73 
67 
68 
70 
72 
76 
96 
75 
72 

87 

81 
81 
76 
74 
84 
75 
71 
86 
67 
62 
96 
86 
141 

83 
84 
88 
70 
81 
83 
83 
82 
75 
98 
70 
121 

71 
84 
83 
79 
85 
60 
60 
66 
72 
79 
82 
71 
75 

70 
78 
72 
74 

80 
81 
70 
76 
03 
82 
87 
66 
73 
77 
69 
78 

n 

67 
60 

80 

70 
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(,>'u!<i!!(;ns 


10305 


Pef  diem  :ocaiity 


Key  aty  ' 


County  and/or  otner  oe'ined  location 


Maximum 
lodging 
amount 

(a) 


M&iE 
fate  (b| 


Maximum 
per  diem 
'ate  (c)  < 


S«nd(jS*iy 
SoongtieW 


Erie.. 


Tfoney  Premool.. 
ioi«<jo 
Wa^oKOoeia 

OKLAHOMA 

Nkxman 

Ol*hom«  Crty , 

SiMiwater     

TuJsa/Bartlesvtite 
OflEGON 
Baavenon      ...™. 
Clackamas     ..„_, 

Coos  Bay      

Unco*n  &ty 

Portland 

Seaside _. 

P€NNSYLVANIA 

Allentown     

Atloona _.. 

Chester __ 

Ou  Bois 

Easton  ..„„„.„. 

Ene         ™.„ 


a«fc_ 


Sandusiiy  . 

Lucas 


Cleveland ™, 

Oklahoma. ...„ ™„ 

Pay^ 


Wasr«n^ton.... 

ClacKamas 

Cooa.—. «„. 


Lincoln 

Muttnomah . 
Clatsop     ... 


Getlystxjfg 
HamsOorg 
Johnstown 


Letiigh..... 

Biaife         

Deiawafe    

Ctear*>eic    

Norr^nampton.. 

Ene 

Adxns. _.... 

D3upf>in 
CamOfia 


King  ot  Pnjssia/FL  Wasfwngton „..  Mcitgomery  e^cepi  Sale  Cym»yd  (See  also  Ptitladelphia,  PA)... 


Lancaster 

Leoanon  _..„ 

MansfieW „„_..„.... 

Phi4adelph>a 

PittsOuf  gh  /  Monf  oevilte 

Reading..„™ 

Scranion „„,„._„ 


C^ounty 


Lancasie* 

LeCianon  County,  irxjian  Town  Gap  Military  Reservation.. 

TiOQ« _ 

Mercer 

P^iitaijeit-r-a.  crty  o<  Bala  Cynwyd  in  Montgomery  ' 

A.'e<5hefi>  „.„ 

Ber*  s  ■„■„ 

LacKawar-na _.„....._......_„„™™. _.„.,., 

Bsdvet        ..._...™._......_.„..„™™..„ _... „..„, 

Somef M '   _..... ..... „ ..... 

Centre „..„_..„„....... 

Fayette 

Chester ; 


Shipoingtxjn    . 

Somerset 

State  College 

Untortown 

Valley  ^^orge  . 

aVafTiinstef 

WHkes-3are 

■'orii. 
aMOOe  SlAND 

East  Greenwich Kent  Naval  Construction  Battalion  Centei 

^tewpon        _ _ Newport „ 

Ptov  <3ence     _ „.  Providence 

CXonset  Point wasNoq«ofi 

SOUTH  CAROLINA 

Charleston 


Bucks:  Naval  Air  Oevelopmeni  Center.. 

Luzarrte „ 

York 


javfsv'iie . 


■:^ur"ti«a 
Greer^viMe        ...„ 

Hilton  Head     

Myrtle  Beacn  . 

=^OCl>  Hill  ..._ 

Sparanburg    ...„. 
SObTH  DAKOTA 

RaptO  C  ty      

Skxix  Falls 
'tNNESSEE 

Chattanooga    

Coiumoia         

Gatlmburg       

jonnson  Crty  

King  sport,  Bnstol.. 

Kr.o«v!lle 

Mempnis . 

Nashville 

Sheibyville.. 
■EXAS 

Abilene 

Amanlio 

Austin 

Bay  City 

Brownsville 

BrownwooO 

College  Stai«3n '  Bryan.. 

CcpijS  Chr;s;i 


Chartcsicr.  &  Berkeley.. 

RKihland 

GreenviMe 

Beeutart 


Horry  County;  Myrtle  Beach  AFB... 

York 

Spartanburg 


Pennington 

W'"nf.''d"a   ...... 


Hamilton. 

Mauiy 

Sevier.. 

Waahington 

Sullivan 

Knox:  city  of  Oak  Ridge .. 

Shelby 

OevkJaon 

Bedford 


57 
43 
44 
50 
46 


47 
44 
45 

46 
48 
45 
45 

SO 
66 

SO 
44 
46 
51 
64 
41 
48 
62 
55 
68 
63 
47 
48 
54 
77 
60 
48 
52 
44 
58 
46 
73 
68 
53 
54 
52 

56 
83 
74 


51 
48 
42 
86 
73 
45 


51 
45 

41 
48 
61 
54 

44 
48 
SO 
52 
52 


26 
26 
26 
26 
26 

26 
26 
26 
26 

26 
26 
26 
26 
26 
26 

26 
26 
34 
26 
26 
26 
26 
26 
26 
34 
86 
26 
26 
26 
34 
26 
26 
26 
26 
26 
26 
26 
34 
26 
26 
26 

» 
34 
26 
26 

26 
26 

26 
34 
26 
26 
26 

26 
26 

26 
26 
26 
26 
26 
26 
26 
26 
26 


83 
69 
70 
76 
71 

70 
73 
70 
71 

72 
74 
71 
71 
76 
82 

7« 
70 
80 
77 
80 
67 
76 
86 
•1 

102 
88 
73 
75 
80 

111 
86 
76 
78 
70 
84 
72 
88 

102 
78 
80 
78 

82 
117 
100 

70 

77 
74 
68 
120 
88 
71 
70 

77 
71 

67 
75 
87 
80 
70 
78 
76 
78 
78 


Taylor 


Per  ckem  locality 


Key  city  ' 


County  ano  o  ofier  oetneo  location  »  • 


Maxtmxjm 
lodging 

amount 
(a) 


M&IE 
rate(b) 


Maxintuni 
perdnm 
raie(c)* 


Dallas/ Fort  Worth.. 

Denton 

El  Paso 

Galveston  ..„_„.... 
Granbury., 

Houston 

Lajrtas.. 

Laredo 

Lor>gview.. 
Lubbock... 

McAllen 

Midland/Odessa . 

Nacogdoches 

Plainview...„_ 

Piano 

San  AntonKj . 

Temple 

Waco 

Wichita  Falls.. 
UTAH 
Bullfrog.. 


Dallas  &  Tarrant 

Denton   

E!  Paso ; 

Galveston 

HOOO  

Harris  L    B    Jo'msi^r^  S.^ac«  CenSe'  S  r.lii'ici!,ci'~  AFB 

WebO 

G'eqg . ,  ,  

LutJtKK* .. I  __„ 

MKlaigo  _ . 

Ector  S  Midland 

Nacogdocr>es __„_ ,■  , 

Hale  

Collin  

Bexar _____...______ ___. 

Bell      

McLennen     

Wicr>ila 


Salt  Uke  City/Ogden 


VERMONT 
Burlington 

Rutland 

White  River  Juncbon., 
VIRGINIA 


GartieW _ „ 

Salt  Lake  Weber,  4  Dans  Counties  Di,iQwav  D'o-."ng  Ground 

S  Tocie'c-  Army  Depot 


dittenac" 

RLittanO 

Windsor 


(For  ttie  cities  of  Alexandna.  Fairtax,  arid  Falls  Church, 

of  Golumtxa) 

Blackstxjrg 

Bnstol*  

Charlottesville* 

Manassas/ Manassas  Park* 

Norfolk*  (also  Virginia  Beach,  PortsrtKXith.  Hamp- 
ton. Newport  News  &  Chesapeake*). 

Petersburg* 

Richmond ' . 

Roarxjke* . 

Wallops  Island 

WiHiamstHirg*    

*  Denotes  independent  cities. 
WASHINGTON 

Everett 

Kelso/  Longview _ 

Seattle 

Spokane.. 

Tacoma... 

Tumwater/Olympia .. 

Vancouver 

WEST  VIRGINIA 

Beck  ley 

Charleston 

Harpers  Ferry... 

Huntington 

Morgantown 

Wheeling 

WISCONSIN 

Brookf  leld 

Eau  Clafe 

Green  Bay 

Kewaunee _. 

La  Crosse 

Lake  Geneva _ 

Madison 

Milwaukee, 

Minocqua/ Rhinelander.. 

Mishicot 

Oshkosh 

Sturgeon  Bay 

Wausau — 

Wautoma 

Wisconsin  Dells 

WYOMING 

Ctieyenne 

Cody 

Gillette 

Jackson _ 


and  the  ,:L'unt,'es  o'  Ariin-gian   f  ,ai''a> 
Montgc'iTie'y  _ 


>*e  Distnct 


Prmce  William 

Yori'   Na^ai  Weapons  Station    >  xnown 

Fort  Lee  

Chestertieia  &  HenrKio  Counties,  also  Defense  Supply  Center „ 

Roanoke 

Accomack , 


bno'iOfTU^ti 

Cowmz 

King     , 

Spokane 

Pier'.e _ 

TtHjrston 

Clark 


Raieiqh 

Kana*tia... 
Jefferson .. 
Cabell 
Mor>angai.j 
Ohio     " 


Waukesha 
Eau  Clare 
Brown 
Kewaunfy 
La  Crosse... 
Walworth .... 

Dane     

K^iiwajkee.. 

Oneida    

Manitowfx 
Winnetjago 

Door    

Marathon.... 

Wausha'a 

Cxjiumbia 


La'arnie.... 

Park 

CampbeU. 


74 
47 
49 
53 
57 
62 
56 
48 
42 
48 
48 
48 
43 
45 
74 
50 
42 
45 
41 

68 

60 


43 
SO 
56 


57 
45 
52 
52 
55 


56 

49 
51 
62 


55 
46 
60 
47 
41 
48 
49 

43 
49 
48 
43 
46 
41 

SO 
48 
45 
58 
48 
75 
56 
55 
45 
56 
53 
46 
46 
46 
45 

43 
42 
42. 

57 


34 
26 

26 
26 
26 
34 
26 
26 
26 
26 
26 
26 
86 

as 

26 

28 
26 
26 
26 

26 
26 


26 
26 
26 

26 


26 
26 
34 

26 

26 
34 

26 
26 

26 


26 

26 
26 
26 
26 
26 

26 
28 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 

26 
26 
26 
26 


106 
73 
75 
79 
83 
96 
82 
74 
68 
74 
75 
74 
09 
71 

100 
76 
68 
71 
6^ 

t 

I  > 


'S 
< 


83 
71 

78 

81 

70 
82 
75 
77 
96 


81 
72 
94 
73 
67 
74 
75 


75 
74 

68 
72 
67 

76 
74 
71 
84 
74 
101 
82 
81 
71 
61 
79 
72 
74 
72 
71 


68 
83 
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Per  diem  locality 


Key  My 


County  and'Of  Other  defir>ed  location  »  * 


Maximum 
kxlginq 
amount 


M«IE 
raie(b) 


Maximum 
per  diem 
rate  (cl  * 
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residence  for  separation  as  provided  in 
§  302-1.12. 
(b)  Reasonable  advance  notice  of 


i,nf- 


thiiugh  claims  may  be  filed  with.n 
same  timeframe.  The  rej^nlator\ 
provisions  in  effect  on  the  empiuvue  s  or 


employee  or  employee's  spouse;  and  a 

child  bLni  .<f*.  r  t:.'  employee's  effective 
date  01  U<inif'.^i  when  the  travel  of  the 
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Per  Oem  locality 


Key  aty  ' 


County  and/Of  ottwr  defined  location  ' 


Maxinuiri 

lodging 

amount 

(a) 


MAIE 
rate(b) 


Maximum 
per  diem 
rale  (c)  * 


TharmopoMS.. 


Hot  Spnnga 


41 


26 


67 


'  Unte«s  otfwiwse  soecrf«ed.  me  oer  dwm  locality  n  de'ined  as  "an  ioca»>Of>s  wittiin.  or  entirely  son-oonded  tw.  ttie  corporate  limits  ot  the  kev  citv  InckitSna 
indepenOeni  entiti«8  located  wlt^ln  those  Ooundanes  '      ''    '"^^'^ 

•  Per  Item  localities  with  coiiWy  detmiiKxie  Shan  mciude  all  locartorw  wrttun  or  entirety  surrounded  by.  the  corporate  limits  Of  the  key  city  as  wetl  as  the 
bOindanes  o(  the  haled  counties,  cnctuding  noependenl  ent-ties  located  wthn  the  Ooundanei  o1  ttie  key  crty  and  the  listed  counties." 

•  MiWary  installations  or  Goverrwneni-feiaied  laoiities  iwheiner  or  noi  speaticaiiy  named)  that  are  located  panialty  withm  the  city  or  county  boundary  shall  mchjde 
atl  kxadons  that  are  geographicalty  part  oi  the  military  nsiallation  or  Government-related  facility,  even  though  part(s)  of  such  activities  may  be  kxated  outside  the 

defined  per  dtem  locality 

'  Federal  agencies  may  sutXTxt  a  request  to  GSA  for  review  of  the  subsistence  cost  in  a  particular  city  or  area  where  the  standard  CONUS  rate  appftes  when 
travel  to  that  locaHon  is  repetitive  or  on  a  continuir>g  oasr?  and  trsvsier^  experiences  trdicaie  thai  the  prescribed  rate  is  madoquate  Other  per  diem  localities  listed  in 
th«  appendix  will  be  suweyed  on  an  annual  basn  by  GSA  to  determine  whether  rales  are  adequate  Requests  lor  subSMlence  rate  adiustmenta  shad  be  suboirtted  bv 
•*  ?SP"^  headquarters  office  to  the  General  Senncea  Admunstjation,  Federal  Supply  Senrice.  Attn  Trawe*  and  Transportation  Regulationa  Staff  (FBR)  Waahinalon 
DC  20406  Agenoas  should  designate  an  individual  responsible  for  reviewing,  coordinating,  and  submitt»ig  to  GSA  any  requests  from  bureaus  or 'subagerwies' 
Raquosts  tor  rate  adiustmenfs  shaH  include  a  city  designation  a  descrrption  o(  the  surrounding  location  involved  (county  or  other  defined  area)  and  a  r^onSnended 
rale  supported  by  a  statement  explair^ing  the  cirDjrristar'tes  that  cause  the  existing  rate  to  be  inadequate  The  request  also  must  contain  an  estimate  of  the  anmal 
nomtier  of  trips  to  the  location,  the  average  duration  of  such  tr-ps.  and  the  pnman/  purpose  of  travel  to  the  kx:ations 


CHAPTER  302-RELOCATION 
ALLOWANCES 

Pail  302-1     Applicability  rind  general  mies 
Part  302-2    Allowances  for  siibsistpr.ce  aTi 

transport.itiun. 
Part  302-3     Allowance  for  miscellaneous 

expenses 
Part  302-4    Travel  to  seek  residence 

quarters. 
Part  302-5    Subsistence  v%hiie  occupying 

temporary  quarters 
Part  302-6     Allowance  for  yxpensps  incurp'd 

in  connection  with  residence  transactions, 
F*art  302-7  Transportation  of  mobile  homes. 
Part  302-6    Transportation  and  temporar>' 

storage  of  household  goods  and 

professional  books,  papers,  and  p'^uipment. 
Part  302-9    Allowances  for  nontemporary 

storage  of  household  «^)od3. 
Pir*  302-10    Allowances  for  transportiilion 

and  pmersency  storage  of  privately  owned 

vehiclfs. 
Pd't  302-1 1     Relocation  income  tax  (RIT) 
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P.irt  302-12     Relocation  allowances. 

PART  302-1-APPUCABILrrY, 
GENERAL  RULES,  AND  ELIGIBILiTY 
CONDITIONS 

•X'l 

U)2-1  1     Authority.  ' 

302-12    Applicability. 

302-1  3    General  provisions. 

302-1  4    Definitions, 

:)(J2-1  5    Service  agreements. 

i02-l  8    Time  limits  for  beginning  travel  and 

transportation 
302-1,7    Short  distan<.e  involved. 
302-18    Two  family  members  employed. 
302-1,9    Reduction  in  force  involved. 
302-1,10    New  appointees. 
3(32-1.11     Shortage-caiegory  appointees, 

student  trainees,  Senior  Executive 

Service  appointees,  and  certain 

Presidential  appointees, 
302-1  12    Overseas  assignment  and  return, 
302-1  13    Overseas  tour  renewal  agree.ment 

travel 
302-1,14     Use  of  funds 

Authority:  5  U  S,C  5721-5734:  20  U.S.C 
g'l.Vil  RO  11609  July  22,1971  (36  FR  13747). 


5  302-1.1     Authority. 

This  Chapter  302  is  issued  pursuant  to 
S  use  5721-5734  and  20  U.S.C.  905laJ. 

§302-1.2     Applicability. 

(a)  Persons  covered.  Except  as 
otherwise  pruvided  in  this  chapter,  the 
followins  persons  are  covered; 

(1)  Civilian  officers  and  employees 
upon  transfer  from  one  official  station  or 
ageticy  to  another  for  permanent  duty. 

|21  Civilian  officers  and  employees  of 
the  United  States  Postal  Service 
transfnired  under  39  U.S.C.  1006  from 
the  Postal  Servir;e  to  an  agency  as 
defined  in  5  U  S.C.  5721  for  permanent 
duty 

(3)  Civilian  officers  and  employees 
assigned  to  posts  of  duty  outside  the 
continental  United  States  in  connection 
with  overseas  tour  renewal  agreement 
travel  and  upon  return  to  places  of 
residence  for  the  purpose  of  separation. 

(4)  New  appointees  to  any  positions 
outside  the  continental  United  States: 
and  new  appointees  to  positions  within 
the  United  States  for  which  the  Office  of 
Personnel  Management  has  determined 
that  a  personnel  shortage  exists. 

(5)  Student  trainees  assigned  upon 
completion  of  college  work  to  positions 
within  the  United  States  for  which  the 
OfPice  of  Personnel  Management  has 
detennined  that  a  personnel  shortage 
exists. 

(6)  Department  of  Defense  overseas 
dependents  school  system  teachers. 

(7)  New  appointees  to  the  Senior 
Executive  Service;  and  certain 
Presidential  appointees. 

(b)  Persons  excluded.  This  Chapter 
302  shall  not  apply  to: 

(1)  Officers  and  employees  transferred 
in  accordance  with  the  provisions  of  the 
Foreign  Service  Act  of  1980.  as 
amended. 

(2)  Officers  and  employees  transferred 
in  accordance  with  the  provisions  of  the 
Central  Intelligence  Agency  Act  of  1949, 
as  amended. 


(3)  Persons  whose  pay  and 
allowances  are  prescribed  under  title  37. 
United  States  Code,  "Pay  and 
Allowances  of  the  Uniformed  Sei-vices." 

(4)  Personnel  of  the  Veterans 
Administration  to  whom  the  provisions 
of  38  U.S.C.  235  apply. 

§  302-1.3    General  provisions. 

(a)  Travel  covered.  When  change  of 
official  station  or  other  action  described 
in  this  paragraph  (a)  is  authorized  or 
approved  by  such  official  or  officials  as 
the  head  of  the  agency  may  designate, 
travel  and  transportation  expenses  and 
applicable  allowances  as  provided  in 
this  Chapter  302  (see  appUcability  and 
exclusions  in  pertinent  parts)  are 
payable  in  the  case  of: 

(1)  An  employee  transferring  from  one 
official  station  to  another  for  permanent 
duty,  provided  the  transfer  is  in  the 
interest  of  the  Government  and  is  not 
primarily  for  the  convenience  or  benefit 
of  the  employee  or  at  his/her  request; 
the  transfer  is  to  a  new  official  station 
which  is  at  least  10  miles  distant  from 
the  old  official  station:  and.  in  the  case 
of  a  relatively  short  distance  relocation, 
a  determination  of  eligibility  is  made 
under  §  302-1. 7(a): 

(2)  New  appointees  relocating  from 
their  places  of  actual  residence  at  the 
time  of  appointment  for  permanent  duty 
to  official  stations  outside  the 
continental  United  States; 

(3)  New  appointees,  as  provided  in 

§  302-1.11.  relocating  from  their  places 
of  actual  residence  at  the  time  of 
appointment  for  permanent  duty  to 
official  stations  within  the  United 
States: 

(4)  Eligible  employees  outside  the 
continental  United  States  traveling  in 
connection  with  overseas  tour  renewal 
agreement  travel:  and 

(5)  Eligible  employees  returning  from 
posts  of  duty  outside  the  continental 
United  States  to  places  of  actual 


residence  for  separation  as  provided  in 
8  302-1.12. 

(b)  Reasonable  advance  notice  of 
reassignment  or  transfer.  As  provided  in 
5  U.S.C.  5724(j),  "the  reassignment  or 
transfer  of  any  employee,  for  permanent 
duty,  from  one  official  station  or  agency 
to  another  which  is  outside  the 
employee's  commuting  area  shall  take 
effect  only  after  the  employee  has  been 
given  advance  notice  for  a  reasonable 
period.  Emergency  circumstances  shall 
be  taken  into  account  in  determining 
whether  the  period  of  advance  notice  is 
reasonable."  Agencies  shall  give  as 
much  advance  notice  as  possible  to 
enable  the  employee  to  begin  the 
arrangements  necessary  when 
relocating  family  and  residence. 
However,  see  5  302-1.7  governing 
payment  of  travel  and  transportation 
expenses  and  applicable  allowances 
when  short  distances  are  involved.  A 
reasonable  period  of  advance  notice 
should  not  be  less  than  30  days  except 
when: 

(1)  the  employee  and  both  the  losmg 
and  gaining  agencies  agree  on  a  lesser 
period; 

(2)  other  statutory  authority  and 
implementing  regulations  stipulate  a 
lesser  period  (see  Office  of  Personnel 
Management  regulations  for  specified 
timeframes);  or 

(3)  emergency  circumstances  prevail. 

(c)  Travel  authorization.  When  it  is 
determined  that  a  relocation  will  be 
authorized  at  Government  expense,  a 
written  travel  authorization  shall  be 
issued  to  the  new  appointee  or 
employee  before  he/she  reports  to  the 
first  or  new  official  station.  The  agency 
should  advise  the  employee,  or 
individual  seleiJnd  for  appointment,  not 
to  incur  relocahon  expenses  in 
anticipation  of  a  relocation  until  he/she 
has  received  written  notification.  The 
travel  authorization  shall  indicate  the 
specific  allowances  which  are 
authorized  as  provided  in  this  Chapter 
302  and  provide  instructions  on  the 
Federal  procedures  for  procurement  of 
travel  and  transportation  services.  The 
guidelines  in  §  301-1.5  of  this  title  on 
issuance  of  travel  authorizations  shall 
be  followed.  See  also  §  302-1.11  (b)  for 
procedural  requirements  applical.ile  to 
new  appointees. 

(d)  Applicable  provisions  for 
reimbursement  purposes.  Because  of 
successive  changes  to  the  statutes  and 
the  regulatory  provisions  governing 
relocation  allowances  and  the  extended 
period  of  time  that  employees  retain 
eligibility  for  certain  allowances  (see 
§§  302-1.6  and  302-6.1(e]),  the 
reimbursement  maximums  or  limitations 
applicable  to  certain  allowances  will  not 
be  the  same  for  all  employees  even 


though  claims  may  be  filed  within  the 
same  timeframe.  The  regulatory 
provisions  in  effect  on  the  employi.e  s  or 
new  appointee's  effective  date  of 
transfer  or  appointment  (see  §  ;K)2- 
1.4(k))  shall  be  used  for  payment  or 
reimbursement  purposes. 

§302-1.4    Definitions. 

As  used  m  this  Chapter  30Z.  and 
unless  otherwise  specifically  provided 
in  this  chapter,  the  followinji  definitions 
apply: 

(a)  Cor'.:ni'ntnl  United  States. 
Continental  United  States  (or  CONUS) 
means  the  48  contiguous  States  and  the 
D  strict  of  Columbia. 

(b)  United  States.  United  States 
means  the  50  States  and  the  District  of 
Columbia.  The  terms  "United  States" 
and  "the  50  States  and  the  District  of 
Columbia"  are  used  mterchangeahiy 
throughout  this  Chapter  302. 

(c)  Employee.  A  civilian  officer  or 
employee  of  an  "agency  "  as  defined  .n 
paragraph  (d)  of  this  section.  The  term 
also  includes  new  appointees  to 
permanent  positions  outside  \\\r 
continental  United  States  and  to 
positions  described  in  §  302-1. 11(a). 

(d)  .^fiency.  For  purposes  of  this 
Chapter  302.  "agency"  means: 

n)  An  "Executive  agency"  as  defined 
in  5  U.S.C.  105  (an  executive 
department,  an  independent 
establishment,  the  General  Accounting 
Office,  or  a  wholly  owned  Government 
corporation  as  defined  in  section  101  of 
the  Government  Corporation  Control 
Act.  as  amended,  but  excluding  a 
Govpmment  controlled  corporation); 

(2)  A  military  department: 

(3)  A  court  of  the  United  States; 

(4)  The  Administrative  Office  of  the 
United  Stales  Courts; 

(5)  The  Federal  [udicial  Center; 
(6|  The  Library  of  Conaress; 

(7)  The  United  States  Botanic  Garden; 

(8)  The  Government  Pnnting  Office; 
and 

(9)  The  District  of  Columbia. 

(e)  Immediate  family.  (1)  Any  of  the 
following  named  members  of  the 
eniplo>ee's  household  at  the  time  he/she 
reports  for  duty  at  ine  new  permanent 
duty  station  or  performs  authorized  or 
approved  overseas  tour  renewal 
agreement  travel  or  separation  travel: 

(i)  Spouse; 

(ii)  Children  of  the  employee  or 
employee's  spouse  who  are  unmarried 
and  under  21  years  of  age  or  who, 
regardless  of  age.  are  physically  or 
mentally  incapalile  of  self-support.  (The 
term  "children"  shall  include  natural 
offspr:ng:  stepchildren:  adopteti 
children;  grandchildren,  lewal  miimr 
wards,  or  other  dependent  children  who 
are  under  legal  guardianship  of  the 


employee  or  employee's  spouse:  and  a 
child  bom  after  the  employee's  effective 
date  of  transfer  when  the  travel  of  the 
employee's  expectant  spouse  to  the  new 
official  station  is  prevented  at  the  time 
of  the  transfer  because  of  advanced 
stage  of  pregnancy,  or  other  reasons 
acceptable  to  the  agency  concerned,  e.g., 
awaiting  completion  of  the  school  year 
by  other  children.) 

(iiil  i>tn'eri(ient  parents  [including 
step-  and  legally  adoptive  parents)  of 
the  employee  or  employee's  spouse  (see 
paragraph  (e)(2)  of  this  section  for 
dependent  status  criteria);  and 

(iv)  Dependent  brothers  and  sisters 
(including  step-  and  legally  adoptive 
brothers  and  sisters)  of  the  employee  or 
employee's  spouse  who  are  unmarried 
and  under  21  years  of  age  or  who. 
regardless  of  age.  are  physically  or 
mentally  incapable  of  self-support.  (See 
paragraph  (e)(2)  of  this  section  for 
dependent  status  criteria.) 

(2)  Generally,  the  individuals  named 
in  paragraphs  (e)(1)  (iii)  and  (iv)  of  this 
section  shall  be  considered  dependents 
of  the  employee  if  they  receive  at  least 
51  percent  of  their  support  from  the 
employee  or  employee's  spouse: 
however,  this  percentage  of  support 
criteria  shall  not  be  the  decisive  factor 
in  all  cases.  These  individuals  may  also 
be  considered  dependents  for  the 
purposes  of  this  Chapter  302  if  they  are 
members  of  the  employee's  household 
and,  in  addition  to  their  own  income, 
receive  support  (less  than  51  percent) 
from  the  employee  or  employee's  spouse 
without  which  they  would  be  unable  to 
maintain  a  reasonable  standard  of 
living. 

(f)  Temporary  storage.  Storage  of 
household  goods  for  a  limited  period  of 
time  at  origin,  destination,  or  en  route  in 
cormection  with  transportation  to,  from, 
or  between  official  stations  or  posts  of 
duty  or  authorized  alternate  points. 

(g)  Nontemporary  storage.  Storage  of 
household  goods  while  an  employee  is 
assigned  to  or  is  at  an  official  station  or 
post  of  duty  to  which  he/she  will  not  or 
cannot  transport  such  household  goods. 

(h)  Mobile  home.  All  types  of  house 
trailers  and  mobile  dwellings 
constructed  for  use  as  residences  and 
designed  to  be  moved  overland,  either 
by  self-propulsion  or  towing. 

(i)  Household  goods.  (1)  All  personal 
property  associated  with  the  home  and 
all  personal  effects  belonging  to  an 
employee  and  the  immediate  family 
when  shipment  or  storage  begins,  which 
can  be  legally  accepted  and  transported 
as  household  goods  by  an  authorized 
commercial  carrier  in  accordance  with 
the  rules  and  regulations  established  or 
approved  by  an  appropriate  Federal  or 
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State  regulatory  authority,  except  the 
items  excluded  in  this  paragraph  (i). 
Snowmobiles  and  vehicles  with  two  or 


within  reasonable  daily  commuting 
distance,  residence  Includes  the 
dwelling  where  the  family  of  the 


date  of  the  transfer  or  appointment  (or 
for  1  school  year  for  Department  of 
Defense  overseas  dependents  school 
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2n' 


with  the  tran.'ififr  for  which  the  service 
agreement  was  niade. 

§302-1.6    Time  limits  tor  t>eginning  travel 


not  incident  to  the  change  of  official 
station.  (See  also  specific  distance 
limiiations  applicable  to  individual 


within  the  continental  United  Stales)  in 
the  same  manner  as  though  he/she  had 
been  transferred  in  the  interest  of  the 
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State  regulatory  authority,  except  the 
items  excluded  in  this  paragraph  (i). 
Snowmobiles  and  vehicles  with  two  or 
three  wheels,  e.g.,  motorcycles,  mopeds. 
and  golf  carts,  may  be  shipped  as 
household  goods.  The  following  items 
are  specifically  excluded  from  the 
definition  of  household  goods: 

(i)  Automobiles,  trucks,  vans  and 
similar  motor  vehicles;  boats:  airplanes: 
mobile  homes;  camper  trailers:  and 
farming  vehicles; 

(ii)  Live  animals,  birds,  fowls,  and 
reptiles: 

(iii)  Cordwood  and  building  materials; 
and 

(iv)  Property  for  resale,  disposal,  or 
commercial  use  rather  than  for  use  by 
the  employee  or  the  immediate  family; 
and 

(v)  Any  property  or  items  which 
carriers'  tariffs  prohibit  carriers  from 
accepting  for  shipment.  Agencies  are 
advised  to  consult  applicable  tariffs  or 
to  contact  the  carrier  involved  if 
problems  arise  concerning  shipment  of 
the  following  prohibited  articles: 

(A)  Property  liable  to  impregnate  or 
otherwise  damage  equipment  or  other 
property  (e.g.,  hazardous  articles 
including  explosives,  flammable  and 
corrosive  materials,  and  poisons): 

(B)  Articles  which  cannot  be  taken 
from  the  premises  without  damage  to 
the  article  or  the  premises; 

(C)  Perishable  articles,  including 
frozen  foods,  articles  requinng 
refrigeration,  or  perishable  plants 
unless:  the  shipment  is  to  be  transported 
not  more  than  150  miles  and/or  delivery 
accomplished  within  24  hours  from  the 
time  of  loading;  no  storage  of  shipment 
13  required;  and  no  preliminary  or 
enroute  servicing  or  watering  or  other 
preservative  method  is  required  of  the 
carrier 

(2)  Items  which  are  irrepiriceable  or 
are  of  extreme  value  or  sentiment  are 
not  provided  special  security  by  the 
earner  even  (hough  extra-value 
insurance  may  be  purchased.  Employees 
and  their  immediate  families  are 
advised  to  personally  transport  these 
types  of  items 

(j)  Official  station  or  post  of  duty.  The 
building  or  oiher  place  where  the  officer 
or  employee  regularly  reports  for  duty. 
(For  eligibility  for  change  of  station 
allowances,  -^ee  |§  302-1.3  and  302-1.7.) 
With  respect  to  entitlement  under  this 
Chapter  302  relating  to  the  residence 
and  the  household  goods  and  personal 
effects  of  an  employee,  official  station  or 
post  of  duty  .also  means  the  residence  or 
other  quarters  from  which  the  employee 
regularly  commutes  to  and  from  work. 
However,  where  the  official  station  or 
post  of  duty  is  m  a  remote  area  where 
adequate  family  housing  is  not  available 


within  reasonable  daily  commuting 
distance,  residence  includes  the 
dwelling  where  the  family  of  the 
employee  resides  or  will  reside,  but  only 
if  such  residence  reasonably  relates  to 
the  official  station  as  determined  by  an 
appropriate  administrative  official. 

(k;  Effective  datf  nf  transfer  or 
uppomtnifnf.  The  da'e  tm  which  an 
employee  or  new  appointee  reports  for 
duty  at  his/her  new  or  first  official 
station 

§  302- 1.S    Service  agreements. 

(a)  Transfers  within  the  continental 
United  States  and  appointments  and 
assignments  of  new  appointees  and 
student  trainees  to  certain  positions 
within  the  50  States  and  the  District  of 
Columbia.  In  connection  with  the 
transfer  of  employees  between  official 
stations  within  the  continental  United 
Sta'es.  expenses  for  travel, 
transportation,  moving  and/or  storage  of 
household  goods,  and  allowances  as 
provided  in  this  Chapter  302  shall  not  be 
allowed  unless  and  until  the  employee 
selected  for  such  transfer  agrees  in 
writing  to  remain  m  the  service  of  the 
Government  for  12  months  following  the 
effective  date  of  transfer,  unless 
separated  for  reasons  beyond  his/her 
control  and  unless  acceptable  to  the 
agency  concerned  In  case  of  a  violation 
of  such  an  agreement,  including  failure 
to  effect  the  transfer,  any  funds 
expended  b>  the  United  States  for  such 
travel,  transportation,  and  allowances 
shall  be  recoverable  from  the  individual 
concerned  as  a  debt  due  the  United 
States  Such  an  agreement  also  is 
required  from  certain  new  appointees 
and  student  trainees  appointed  or 
assigned  to  positions  in  the  50  States 
and  the  District  of  Columbia.  (See  §  302- 
111,)  A  signed  agreement  for  12  months' 
service  shall  be  required  for  each 
permanent  change  of  station. 

(b)  Transfers,  appointments,  and 
separations  in  volving  posts  of  du  ty 
outside  the  continental  United  States. 
(1)  In  connection  with  the  transfer  or 
appointment  of  employees  to  posts  of 
duty  outside  the  continental  United 
States,  or  between  posts  located  in  (i) 
separate  countries,  (ii)  separate  areas  of 
the  United  States  located  outside  the 
continental  United  States  (eg  .  Alaska, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico),  or  (iii)  any  combination  of  these 
areas,  the  expenses  of  travel, 
transportation,  moving  and/or  storage  of 
household  goods,  and  other  applicable 
allowances  as  provided  in  this  Chapter 
302  shall  not  be  allowed  unless  and  until 
the  employee  selected  for  such  transfer 
or  appointment  agrees  in  writing  to 
remain  in  the  service  of  the  Government 
for  12  months  following  the  effective 


date  of  the  transfer  or  appointment  (or 
for  1  school  year  for  Department  of 
Defense  overseas  dependents  school 
system  teachers  as  determined  under 
chapter  25  of  title  20  of  the  United  States 
Code),  unless  separated  for  reasons 
beyond  his/her  control  and  acceptable 
to  the  agency  concerned.  In  case  of  a 
violation  of  such  an  agreement, 
including  failure  to  effect  the  transfer, 
any  funds  expended  by  the  United 
States  for  such  travel,  transportation, 
and  allowances  shall  be  recoverable 
from  the  individual  concerned  as  a  debt 
due  the  United  States. 

(2)  Except  as  precluded  by  this 
Chapter  302,  upon  separation  from 
service,  the  expenses  for  return  travel, 
transportation,  and  moving  and/or 
storage  of  household  goods  shall  be 
allowed  whether  the  separation  is  for 
the  purposes  of  the  Government  or  for 
personal  convenience.  However,  such 
expenses  shall  not  be  allowed  unless: 

(i)  The  employee  transferred  or 
appointed  to  posts  of  duty  outside  the 
continental  United  States  shall  have 
served  for  a  minimum  period  of  not  less 
than  1  nor  more  than  3  years  prescribed 
in  advance  by  the  head  of  the  agency  (or 
for  1  school  year  for  Department  of 
Defense  overseas  dependents  school 
system  teachers  as  determined  under 
chapter  25  of  title  20,  United  States 
Code);  or 

(ii)  Separation  is  for  reasons  beyond 
the  control  of  the  individual  and 
acceptable  to  the  agency  concerned. 

(3)  The  head  of  the  agency  also  shall 
consider  requiring  a  service  agreement 
in  connection  with  the  transfer  of 
employees  not  otherwise  covered  by 
this  Part  302-1.  The  agreement  shall 
provide  that  in  determining  any 
employee  indebtedness  for  violation  of 
such  agreement,  credit  shall  be  given  to 
the  extent  of  any  unused  entitlements 
he/she  may  have  earned  for  return 
travel  and  transportation  to  his/her 
place  of  actual  residence  for  separation. 

(c)  Employee  liability.  The  agreement 
to  remain  in  the  service  of  the 
Government  for  12  months  following  the 
effective  date  of  transfer  is  not  voided 
by  a  subsequent  transfer  whether  such 
subsequent  transfer  is  at  the  employee's 
request  or  in  the  interest  of  the 
Government,  nor  is  such  agreement 
voided  by  another  service  agreement 
made  in  connection  with  a  second 
transfer.  The  liability  of  the  employee 
for  any  funds  expended  by  the  United 
States  for  his/her  travel,  transportation, 
and  relocation  allowances  is  a  separate 
liability  for  each  service  agreement.  The 
liability  in  each  instance  is  effective  for 
the  full  12-month  period  in  connection 


with  the  transfiir  for  which  the  service 
agreement  was  made. 

§  302-1  6    Time  timits  for  beginning  travel 
and  transpoftatton. 

All  fT-avel.  including  that  for  the 
immediate  family,  and  transportation, 
including  that  for  household  goods 
allowed  under  this  Chapter  302,  shall  be 
accomplished  as  soon  es  po-ssil;'!-:.  The 
maximum  time  for  beginning  allowable 
travel  and  transportation  shall  not 
exceed  2  years  from  the  effective  date  of 
the  em,ployee's  transfer  or  appointment, 
except  that: 

(a)  The  2-year  period  is  exclusive  of 
the  time  spent  on  furlough  for  an 
employee  who  begins  arfive  military 
service  before  the  expir;ition  of  such 
period  and  who  is  furlouf.hed  for  the 
duration  of  his/her  assignment  to  the 
post  of  duty  for  which  transportation 
and  travel  expenses  are  allowed: 

(b)  The  2-year  period  dot-s  not  include 
any  time  during  whii,h  i.'avel  and 
transportation  is  not  feasible  due  to 
shipping  restrictions  for  an  employee 
who  is  transferred  or  appointed  to  or 
from  a  post  of  duly  outside  the 
continental  United  States;  and 

(c)  The  2-year  period  shall  be 
extended  for  an  additional  period  of 
time  not  to  exceed  1  year  when  the  2- 
year  time  limitation  for  completion  of 
residence  transactions  is  extended 
under  §  302-6.1  (e). 

§  302-1.7    Short  distance  involved. 

(a)  Transfers  When  the  change  of 
official  station  involves  a  s^ot\  distance 
(at  least  10  miles  between  stations  as 
provided  in  §  302-1. 3(a)(l!;  within  the 
same  general  local  or  metropolitan  area, 
the  travel  and  transportation  expenses 
and  applicable  allowances  in 
connection  with  the  employee's 
relocation  of  his/her  residence  shall  be 
authorized  only  when  the  agency 
determines  that  the  relocation  was 
incident  to  the  change  of  official  station. 
Such  determination  shall  take  into 
consideration  such  factors  as  commuting 
time  and  distance  between  the 
employee's  residence  at  the  time  of 
notificaHon  of  transfer  and  his/her  old 
and  new  posts  of  duty  as  well  as  the 
commuting  time  and  distance  between  a 
proposed  new  residence  .Tnd  the  new 
post  of  duty.  Ordinarily,  a  relocation  of 
residence  shall  not  be  considered  as 
incident  to  a  change  of  oiiicial  station 
unlet-s  the  one-way  coninuiting  distance 
from  the  old  residence  to  t.-.e  new 
official  station  is  at  least  10  miles 
greater  than  from  ihe  old  r'=sidence  to 
the  old  official  station.  Even  then, 
circumstances  surrounding  a  particular 
case  (e.g.,  relative  commuting  lim.p)  may 
suggest  that  the  raove  of  residence  Vwas 


not  incident  to  the  change  of  official 
station.  (See  also  specific  distance 
limii,jtions  applicable  to  individual 
ailowr.nces;  i.e..  trips  to  seek  residence 
qu.irters  in  J  302^.iic)(4)  and  eligibility 
for  temporary  quarters  subsistence 
expenses  in  §  302-5.2(h).) 

(b)  Appointments.  For  new 
appointees,  whose  place  of  actual 
residence  at  the  time  of  selection  for 
appointment  and  first  duty  station  are 
located  in  the  same  general  local  or 
metropolitan  area  and  who  relocate 
their  places  of  residence  as  a  result  of 
the  appointment,  the  travel  and 
transportation  expenses  as  provided  in 
§  302-1.11  shall  be  authorized  only  when 
the  agency  determines  that  the 
relocation  of  residence  was  incident  to 
the  appointment.  To  the  extent 
applicable,  the  principles  prescribed  for 
transferred  em.ployees  shall  be 
considered  in  m.aking  this 
determination. 

§  302-1.8    Two  family  members  employed. 
Except  as  provided  in  §  302-1.13(c)(l), 
if  two  or  more  members  of  an  immediate 
family  are  entitled  to  allowances  under 
this  Chapter  302  as  Government 
employees  incident  to  movements 
between  official  stations,  when  their  old 
and  nuw  statioiis.  respectively,  are 
located  close  together,  the  allowances 
authorized  in  this  Chapter  302  will  apply 
only  to  one  member:  the  other  is  eligible 
as  a  family  member  only  The  same 
limitations  apply  to  new  appointees, 
oversea,!  employees  returning  to  places 
of  actual  residence  for  separation,  and 
combinations  of  employees  otherwise 
eligible. 

§302-1.9    Reduction  in  force  involved. 

(a)  Impending  separation.  'V\  hm  an 
employee  is  assigned  to  a  new  official 
station  after  havir»g  been  notified  of 
involuntary  separation  not  for  cause  but 
incident  to  the  reduction,  cessation,  or 
transfer  of  the  work  at  the  station  where 
he/she  was  employed,  the  transfer  of 
the  employee  is  deemed  to  be  in  the 
interest  of  the  Government  unless  there 
is  an  affirmative  administrative 
determination  that  the  transfer  is 
primarily  for  the  employee's 
convenience  or  benefit. 

(b)  Reemployment  after  separation.  A 
former  employee  separated  by  reason  of 
reduction  in  force  or  transfer  of  function 
who  within  1  year  of  the  date  of 
separation  is  reemployed  by  an  agency 
for  a  nontemporary  appointment,  at  a 
different  permanent  duty  station  from 
that  where  the  separation  occurred,  may 
be  allowed  and  paid  the  expenses  and 
other  allowances  (excluding 
nontemporary  storage  when  assigned  to 
an  isolated  permanent  duty  station 


within  the  continental  United  Slates)  in 
the  same  manner  as  though  he/bhe  had 
been  transferred  in  the  interest  of  the 
Government  to  the  permanent  duty 
station  where  reemployed,  from  the 
permanent  duty  station  where 
separated,  without  a  break  in  service, 
and  subject  to  the  eligibility  limitations 
as  prescribed  in  this  Chapter  302. 

§  302-1.10    New  appointees. 

(a)  Coverage — (1)  Persons.  New 
appointee  includes  not  only  individuals 
when  first  appointed  to  Government 
service  but  also  individuals  appointed 
after  a  break  in  service  except  that 
employees  separated  as  a  result  of 
reduction  in  force  or  transfer  of  function 
may  be  treated  as  transferees  instead  of 
new  appointees  under  the  conditions  set 
out  in  §302-19. 

(2)  Situations.  Normally,  the  cost 
which  a  new  appointee  incurs  for  travel 
and  moving  his/her  residence  to  the  first 
official  station  may  not  be  paid  by  the 
Government.  The  provisions  of  J  j  302- 
1.11  and  302-1.12  cover  situations  in 
which  authority  has  been  provided  for 
the  Government  to  pay  certain  costs 
incident  to  such  moves. 

(b)  Agency  responsibility.  Because 
new  appointees  usually  lack  experience 
in  Government  procedures,  each  agency 
shall  adopt  special  measures  to  provide 
full  information  to  new  appointees 
concerning  the  benefits  which  may  be 
available  to  them  for  travel  and 
transportation  involved  in  reporting  to 
their  official  stations.  Special  care  shall 
be  taken  to  inform  appointees  of  the 
limitations  on  available  benefits  and  ta 
prevent  any  misinformation  from  being 
given  to  appointees  who  are  not  eligible 
for  payment  of  travel  and  transportation 
costs. 

f  302-1  11      Shorlage-calpgo'v  afyi •'  -ets, 

student  tratnee*.  Senior  t  lecu!  v»  St-,  co 
appointees,  end  certain  PresKJei  •  i 
appointees. 

(a)  Coverage.  New  appointees  hsled 
in  this  paragraph  fa)  are  eligible  for  only 
those  travel  and  transportation 
expenses  as  specified  in  paragraphs  (c) 
and  (d)  of  this  section. 

(1)  Shortage  category  appointees.  The 
Office  of  Personnel  Management  is 
responsible  for  the  designation  of 
positions  that  are  in  the  personnel 
shortage  category.  Persons  appointed  to 
these  positions  are  eligible  for  travel 
and  transportation  to  their  first  official 
stations  at  Government  expense. 

(2J  Student  trainees.  When  student 
trainees,  after  a  period  of  leave  without 
pay  during  which  they  completed 
college  work,  are  assigned  as 
professional  employees  to  positions  in  a 
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personnel  shortage  category  (as 
designated  by  the  Office  of  Personnel 
ManagementJ,  they  are  eligible  for  travel 


were  paid  at  the  time  he/she  was 
appointed  as  a  student  trainee 
|c)  Allowable  expenses.  Items  of 


the  benefits  provided  by  this  Chapter 
302.  and  employees  transferred  to  such 
stations  are  eligible  for  return 
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transportation  in  question  between  the 
residence  and  the  official  station, 
(5)  Advance  of  funds.  An  advance  of 

fiinria  fnp  pvnpnQPQ  a)lniA.'9h1c  iinrtop 


(ii)  The  place  at  which  the  employee 
physically  resided  at  time  of  selection 
for  appointment  or  transfer  frequently 

rnn>4t  1  tli  tp«   ihp   nlurp  nf  artii:jt    r^iQiAanna 


reasons  beyond  his/her  control  and 
acceptable  to  the  agency  concerned,  he/ 
she  may  receive  travel  and 


• i> ._  I .. 
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personnel  shortage  category  (as 
designated  by  the  Office  of  Personnel 
Management),  they  are  eligible  for  travel 
and  transportation  to  their  places  of 
assignment  at  Government  expense 
unless  they  have  received  a  prior 
payment  as  indicated  in  paragraph  (b)(3! 
of  this  section. 

(3)  Special  statutory  provisions. 
Appointments  under  any  law  in  effect 
on  August  25.  1960  (effective  ddte  of 
Pub.  L  86-587  pertaining  to  manpower 
shortage-category  appointees)  which 
authorized  payment  of  travel  and 
transportation  expenses  of  appointees 
by  the  Government  are  not  affected  by 
the  provisions  of  this  section.  The 
limitations  of  the  Act  involved  and  the 
regulations  issued  thereunder,  but  not 
these  provisions,  are  applicable  to  such 
cases. 

(4)  Senior  Executive  Sen-ice  (SES) 
appointees.  New  appointees  to  positions 
in  the  Senior  Executive  Service  are 
eligible  for  travel  and  transportation  to 
their  first  official  stations  at 
Government  expense. 

(5)  Presidential  appointees.  Any 
person  appointed  by  the  President  to  a 
position  for  which  the  rate  of  pay  is 
equal  to  or  higher  than  the  minimum 
rate  of  pay  prescribed  for  GS-16  is 
eligible  for  travel  and  transportation  to 
his/her  first  official  station  at 
Government  expense  provided  the 
effective  date  of  appointment  (see 

§  302-1. 4(k))  is  on  or  after  October  12, 
1984.  A  Residential  appointee  to  a 
similar  position  whose  effective  date  of 
appointment  was  on  or  after  November 
14,  1983,  up  to  and  through  October  11, 
1984,  is  also  eligible  for  travel  and 
transportation  to  his/her  first  official 
station  provided  the  appointment  is  by 
and  with  the  advice  and  consent  of  the 
Senate 

(b)  Procedurcl  requirements — (1) 
Agreement.  No  payment  for  otherwise 
allowable  expenses  or  for  an  advance  of 
funds  shall  be  made  unless  the 
appointee  or  student  trainee  has  signed 
the  agreement  appropriate  in  his/her 
case  as  provided  in  §  302-1.5, 

(2)  Travel  behre  appointment. 
Authorized  expenses  may  be  paid  even 
though  the  individual  concerned  has  not 
been  appointed  at  the  time  travel  to  the 
first  official  station  is  performed. 
However,  entitlement  to  such  expenses 
does  not  vest  by  virtue  of  selection  for 
the  position  or  authorization  for  travel 
as  provided  in  §  302-1. 3(c)  but  vests 
only  upon  actual  appointment  of  the 
individual  concerned 

(3)  Prior  payment.  A  student  trainee 
may  not  receive  payments  authorized  m 
paragraph  (a)(21  of  this  section  at  the 
time  of  his/her  assignment  if  the 
expenses  of  travel  and  transportation 


were  paid  at  the  time  he/she  was 
appointed  as  a  student  trainee 

(c)  Allowable  expenses.  Items  of 
reimbursement  listed  In  paragraphs  fc) 
1 1 !  through  (6)  of  this  section  are 
pay  able  under  the  conditions  prescribed 
in  this  regulation  governing  the 
allowance  in  question.  Note  particularly 
that  not  all  of  the  listed  items  will  be 
applicable  in  each  situation  covered  by 
this  Part  302-1 

(1)  Travel  expenses  including  per 
diem  for  the  appointee  or  student 
trainee  as  set  forth  in  §  302-2.1; 

(2)  Transportation  for  immediate 
family  of  appointee  or  student  trainee  as 
spt  forth  in  S  302-2.2(a); 

(3)  Mileage  if  privately  owned  vehicle 
is  used  in  travel  as  set  forth  in  §  302-2.3; 

(4)  Transportation  and  temporary 
storage  of  household  goods  as  set  forth 
in  Part  302-8; 

1 5)  Nontemporary  storage  of 
household  goods  if  appointed  to  an 
isolated  location  as  set  forth  in  §  302- 
9.1;  and 

(6)  Transportation  of  mobile  homes  as 
set  forth  in  Part  302-7. 

fd)  E,\penses  not  allowable.  Items  of 
expense  no!  listed  in  paragraph  (c)  of 
this  section  which  are  authorized  for 
reimbursement  in  case  of  transfers 
under  this  Chapter  302  (e.g..  per  diem  for 
family,  cost  of  house-hunting  trip, 
subsistence  while  occupying  temporary 
quarters,  miscellaneous  expense 
allowance,  residence  sale  and  purchase 
expenses,  lease-breaking  expenses,  and 
relocation  services)  are  not  allowable  to 
appointees  and  student  trainees  eligible 
under  this  section. 

(el  .■Mternate  origin  and  destination. 
The  limit  on  travel  and  transportation 
expenses  in  each  individual  case  is  the 
cost  of  direct  travel  or  transportation  as 
allowable  between  the  individual's 
place  of  residence  at  the  time  of 
selection  or  assignment  and  the  official 
station  to  which  he/she  is  appointed  or 
a.ssigned;  however,  travel  and 
transportation  may  be  from  and/or  to 
other  locations  if  the  new  appointee  or 
student  trainee  pays  any  excess  cost 
involved  in  such  alternate  travel  or 
transportation. 

(f)  Advance  of  funds.  An  advance  of 
funds  for  expenses  alIov\'able  under  this 
section  may  be  made  to  appointees  and 
student  trainees  under  the  procedures 
prescribed  in  §  302-1.14(3)  and  the  part 
of  this  regulation  governing  the 
allowance  being  considered, 

§  302- 112    Overseas  assignment  and 
return. 

(a I  Transferees.  Employees 
transferred  to,  from,  and  between 
official  stations  outside  the  continental 
United  States  are  eligible  for  many  of 


the  benefits  provided  by  this  Chapter 
302,  and  employees  transferred  to  such 
stations  are  eligible  for  return 
transportation  under  the  conditions  and 
limitations  contained  in  paragraphs  (c) 
through  (g)  of  this  section.  Specific 
eligibility  provisions  and  applicable 
limitations  are  contained  in  the  parts  of 
this  Chapter  302  relating  to  the  benefits 
provided. 

(b)  New  appointees — (1)  Residence  at 
time  of  appointment.  A  new  appointee 
to  a  position  outside  the  continental 
United  States  is  eligible  for  certain 
travel  and  transportation  benefits  under 
this  Chapter  302  if  his/her  residence  at 
the  time  of  appointment  is  in  an  area 
other  than  the  area  in  which  his/her 
official  station  is  located.  Under  this 
rule  "area"  means  a  foreign  country,  the 
continental  United  States.  Alaska, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  a  territory  or  possession  of  the 
United  States, 

(2)  Allowable  expenses.  Allowances 
and  the  parts  of  this  Chapter  302  which 
apply  are  as  follows: 

(i)  Travel  and  per  diem  for  appointees 
as  set  forth  in  §  302-2.1; 

(ii)  Travel  for  the  appointee's 
immediate  family,  but  not  per  diem,  as 
set  forth  in  5  302-2.2; 

(iii)  Mileage  to  the  extent  travel  is 
performed  by  privately  owned 
automobile  as  set  forth  in  §  302-2.3; 

(iv)  Transportation  and  temporary 
storage  of  household  goods  as  set  forth 
in  Part  302-8; 

(v)  Nontemporary  storage  of 
household  goods  as  set  forth  in  §  302- 
9.2; 

(vi)  Transportation  of  mobile  homes  in 
limited  circumstances  as  set  forth  in 
Part  302-7;  and 

(vii)  Transportation  of  an  employee's 
personal  automobile  as  set  forth  in  Part 
302-10. 

(3)  Expenses  not  allowable.  Items  of 
expense  not  listed  in  paragraph  (b)(2)  of 
this  section  which  are  authorized  for 
reimbursement  under  this  Chapter  302  in 
the  case  of  transfers  (e.g.,  per  diem  for 
family,  cost  of  house-hunting  trip, 
subsistence  while  occupying  temporary 
quarters,  miscellaneous  expense 
allowance,  residence  sale  and  purchase 
expenses,  and  lease-breaking  expenses) 
may  not  be  authorized  for  appointees 
eligible  under  this  section. 

(4)  Alternate  origin  or  destination. 
Travel  and  transportation  benefits 
authorized  are  from  the  employee's 
residence  at  time  of  appointment  to  his/ 
her  official  station.  If  alternate  origins  or 
destinations  are  involved,  the  cost 
which  will  be  paid  by  the  Government 
may  not  exceed  the  cost  that  would 
have  been  incurred  for  the  travel  or 


transportation  in  question  between  the 
residence  and  the  official  station. 

(5)  Advance  of  funds.  An  advance  of 
funds  for  expenses  allowable  under 
paragraph  (b)(2)  of  this  section  may  be 
made  to  appointees  under  the 
procedures  prescribed  in  §  302-1 14(aJ 
and  the  part  of  this  Chapter  302 
governing  the  allowance  being 
considered. 

(c)  Actual  place  of  residence 
designatior}—{\)  Designation  by 
employee.  When  an  employee  is 
selected  for  transfer  or  appointment  to  a 
post  of  duty  outside  the  continental 
United  States,  the  place  of  actual 
residence  shall  be  determined  at  the 
time  of  selection  and  designated  in  the 
written  agreement  prescribed  in  §  302- 
1.5(b)  to  remain  in  the  Government 
service  for  a  minimum  period  of  lime 
prescribed  by  the  agency  head  pursuant 
to  law.  An  employee  hired  locally  at  a 
location  outside  the  continental  United 
States  who  claims  residence  at  another 
location  in  the  United  States  or  its 
possessions  or  in  the  Commonwealth  of 
Puerto  Rico  at  time  of  appointment,  shall 
designate  in  writing  the  claimed  place  of 
actual  residence  for  the  consideration  of 
agency  officials. 

(2)  Determination  by  agency  official. 
Determination  of  the  place  of  actual 
residence  shall  be  made  by  an 
authorized  agency  official  on  the  basis 
of  all  the  facts  in  the  record.  When  there 
is  doubt  as  to  the  place  of  actual 
residence,  the  employee  is  responsible 
for  supplying  any  further  information 
necessary  to  support  designation  of  the 
claimed  place  of  actual  residence. 

(3)  Guidance  in  determination  of 
residence.  While  it  is  not  feasible  to 
establish  rigid  standards  for  what 
constitutes  a  place  of  residence,  the 
concept  of  residence  represented  in  an 
existing  statutory  provision  (8  U.S.C. 
1101(33))  may  be  used  as  general 
guidance.  This  concept  views  residence 
as  the  place  of  general  abode,  meaning 
the  principal,  actual  dwelling  place  in 
fact,  without  regard  to  intent. 
Determination  of  the  place  of  actual 
residence  is  primarily  an  administrative 
responsibility  and  the  place  constituting 
the  actual  residence  must  be  determined 
upon  the  factual  circumstances  in  each 
case.  Examples  of  factors  which  shall  be 
considered,  whenever  applicable,  by 
agency  officials  charged  with  this 
responsibility  are: 

(i)  The  place  of  actual  residence  of  a 
dependent  student  generally  is 
presumed  to  be  the  same  as  that  of  the 
parents  and,  except  in  rare  instances, 
this  situation  would  not  be  changed  by 
the  student  attending  college  in  another 
place. 


(li)  The  place  at  which  the  employee 
physically  resided  at  time  of  selection 
for  appointment  or  transfer  frequently 
constitutes  the  place  of  actual  residence 
and  shall  be  so  regarded  in  the  absence 
of  circumstances  reasonably  indicating 
that  another  location  may  be  designated 
as  the  place  of  actual  residence. 

(iii)  Designation  of  a  place  of  actual 
residence  in  an  official  document  signed 
by  the  employee  earlier  in  Government 
employment  shall  be  regarded  as 
originally  intended  to  be  a  continuing 
designation,  and  the  burden  is  upon  the 
employee  to  establish  clearly  that  the 
earlier  designation  was  in  error  or  that 
later  circumstances  entitle  a  different 
designation  to  be  made.  After  an 
employee  has  been  transferred  or 
appointed  to  a  post  of  duty  outside  the 
continental  United  States,  the  location 
of  the  place  of  actual  residence 
incorporated  in  the  official  records  of 
such  employment  shall  be  changed  only 
to  correct  an  error  in  the  designation  of 
residence. 

(iv)  Presence  in  the  individual's  work 
history  of  a  representative  amount  of 
full-time  employment  at  or  in  the 
immediate  geographic  area  of  the 
location  designated  as  place  of  actual 
residtnce  is  a  significant  factor,  but  lack 
of  such  history  does  not  preclude  the 
designation  of  the  location  as  place  of 
actual  residence. 

(v)  The  chronological  record  of 
individual  or  family  association  with  a 
locality  is  usually  significant  only  in 
connection  with  an  analysis  of  other 
circumstances  explaining  the  nature  of 
such  association.  Frequent  or  extended 
visits  to  a  locality  must  be  evaluated  in 
relation  to  the  purpose  of  the  visits  and 
sometimes  in  relation  to  the  nature  of 
the  area  itself.  For  example,  vacation 
visits  to  a  resort  area,  without  the  added 
support  of  other  factors,  should  not  be 
regarded  as  adequate  to  establish  a 
place  of  actual  residence. 

(vi)  Recognition  and  exercise  by  the 
employee  of  the  privileges  and  duties  of 
citizenship  in  a  particular  jurisdiction, 
such  as  voting  and  payment  of  taxes  on 
income  and  personal  property  are 
factors  for  consideration,  but  agency 
application  of  standards  about  place  of 
residence  should  not  be  such  as  to 
discourage  employees  from  property 
ownership  or  participation  in 
community  affairs  at  a  nonforeign 
location  outside  the  continental  United 
States. 

(d)  Roiurn  for  separation.  When  an 
employee  is  eligible  for  return  travel  and 
transportation  to  his/her  place  of  actual 
residence  upon  separation  after 
completion  of  the  period  of  service 
specified  in  an  agreement  executed 
under  §  302-1. 5(b)  or  is  separated  for 


reasons  beyond  his/her  control  and 
acceptable  to  the  agency  concerned,  he/ 
she  may  receive  travel  and 
transportation  to  an  alternate  location, 
provided  the  cost  to  the  Government 
shall  not  exceed  the  cost  of  travel  and 
transportation  to  his/her  residence  at 
the  time  he/she  was  assigned  to  an 
overseas  station.  However,  under 
decisions  of  the  Comptroller  General, 
ordinarily,  an  employee  is  entitled  to 
travel  and  transportation  expenses  upon 
separation  only  to  the  country  of  actual 
residence  at  the  time  of  assignment  to 
such  duty. 

(e)  Prior  return  of  immediate  family — 
(1)  When  employee  is  eligible  for  return 
transportation.  When  an  employee  has 
become  eligible  for  return  transportation 
by  satisfactorily  completing  an  agreed 
period  of  service  at  a  post  of  duty 
outside  the  continental  United  States, 
the  Government  shall  pay  one-way 
transportation  expenses  for  returning 
the  employee's  immediate  family  and 
household  goods  before  the  employee's 
return  to  his/her  place  of  actual 
residence  in  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  or  the  United  States  territories  or 
possessions. 

(2)  Return  for  compassionate  reasons. 
One-way  transportation  expenses  for 
the  return  of  the  employee's  immediate 
family  and  his/her  household  goods  also 
may  be  paid  without  regard  to  the 
employee's  completion  of  an  agreed 
period  of  service  provided  it  has  been 
determined  under  regulations  prescribed 
by  the  head  of  the  agency  concerned 
that  the  public  interest  requires  the 
return  of  the  immediate  family  for 
compelling  personal  reasons  of  a 
humanitarian  or  compassionate  nature, 
which  may  involve  physical  or  mental 
health,  death  of  a  member  of  the 
immediate  family,  or  obligations 
imposed  by  authority  or  circumstances 
over  which  the  individual  has  no 
control. 

(3)  Limited  to  one  return  trip. 
Expenses  allowed  as  provided  in 
paragraphs  (e)  (1)  and  (2)  of  this  section 
shall  be  paid  by  the  Government  not 
more  than  one  time  during  each  agreed 
period  of  service  and  are  subject  to 
Chapter  301  of  this  title. 

(4)  Part  of  household  goods  retained 
overseas.  In  connection  with  the  prior 
return  of  his/her  family,  the  employee 
may  elect  to  retain  a  portion  of  the 
household  goods  with  him/her  at  the 
post  of  duty  and  ship  the  remainder  to 
his/her  place  of  actual  residence.  In 
such  an  instance,  the  Government  will 
pay  for  shipment  of  both  parts  of  the 
household  goods,  provided  the  aggregate 
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v\  Mi^hl  of  both  shipments  does  not 
exct'ed  die  applicdble  weight  limits. 

(51  Altt":u!te  des:.:\Uion.  If  the 
empioyep  s  immedio'e  family  and 
household  fiooda  ar*'  returned  to  a 
location  111  me  M  Std'es.  the  Di.«'rict  of 
Coiumbia.  tne  Comr. onweaith  of  Puerto 
Rico,  or  to  a  Lnited  States  territory  or 
possession  o'her  Uid.i  the  place  of  actual 
residence  tiieiein,  the  allowable 
expenses  shall  not  exceed  those 
allowable  fur  return  over  a  usually 
traveled  route  betweta  the  post  of  duty 
and  the  place  of  actual  residence. 

(6)  Prior  return  at  employep's 
expense — reimbursement.  There  may  be 
circumstances  in  which  an  employee 
elects  to  return  his/her  immediate 
family  and  Ihf  household  goods  or  any 
pari  thereof  at  his/her  own  expense  to 
any  of  the  50  States,  the  District  of 
Columbia,  the  Comnoriweaith  of  Puerto 
Rico,  or  a  Un  ted  Sta'es  territory  or 
possession  when  he  'she  is  not  eligible 
for  such  transportation  under  this 
pan< graph  (el  In  such  an  instance,  and 
after  the  employp*  becomes  eligible  for 
transportation  at  Government  expense, 
h?/she  may  be  rwiiDb'irsfd  far  ihe 
pTjper  expw-a.sps  which  he  she  had 
previously  paid.  He  She  will  be 
reimbursed  in  acco:n,ir,f;e  with  the 
applicable  provisions  oi  thi.«  p-ir^^aph 
(e)  only  for  expen.ses  wmch  are 
.supported  by  receipts  or  other 
appropnale  documentation  furnished  to 
Ihe  Government  under  regulhtions 
piHScnbed  by  the  head  of  the  agency 
cnrictmed. 

(Tj  Return  of  former  spouse  and 
dept-ndents.  Paragiaph  (e)  of  this  section 
also  applies  to  the  spouse  and 
dependents  of  an  employee  who  have 
tra\e!ed  to  the  empi  .>ee's  overseas  post 
of  duty  as  aependenis  (as  provided  in 
§  i02-1.4(e;]  ut  Cov-'rnment  expense, 
even  if,  because  of  divorce  or 
annulment,  sui-h  individuals  will  have 
ceased  to  be  dependents  as  of  the  date 
the  employee  beco.TiR.s  eligible  for  return 
tr;ivfcl.  Travel  of  such  fumer  d^'pendents 
is  authorized  by  the  employee  s  next 
en'itlfment  to  return  travel  bi;'  not 
beyond  the  end  of  the  employee's 
current  ag^ed  tour  of  duty. 

i,g)  Return  nf  family  member  over  21. 
If  a  memb*'r  of  the  immediate  family,  as 
defined  in  \  302-1  4-'-)  rpach.-s  his/her 
tv^enty-^lrst  birthday  while  the 
employee  is  assigned  to  duty  overseas, 
thai  person  may  be  returned  to  the 
United  States  (or  fortign  locaMon  at 
which  the  artual  resuence  is  located)  at 
Government  txpease.  provided  his/her 
last  travel  overseas  was  at  Government 
expense  as  a  member  of  the  employee  s 
immediate  family.  Return  of  that  person 
is  authorized  by  the  employee  s  next 
enuilement  to  travel  to  the  United  Sidles 


(or  foreign  location  at  which  the  actual 
residence  is  ktcaiedl  but  not  beyond  the 
end  of  the  employee  s  current  agreed 
tour  of  duly 

§  302- 1.13    Overseas  tour  renewal 
agreement  travH. 

Employees  may  be  eligible  to  receive 
allowances  for  travel  and  transportation 
expenses  for  the  purpose  of  returning 
home  to  take  leave  between  tours  of 
duty  overseas  as  provided  in  this 
section.  These  provisions  are  applicable 
to  employees  serving  tours  of  duty  at 
posts  of  duty  outside  the  United  States. 
These  provisions  are  also  applicable  to 
employees  serving  tours  of  duty  in 
Alaska  or  Hawaii  but  only  under  the 
conditions  specified  in  paragraphs  (a) 
(2)  and  (3)  of  this  section. 

(a)  Eligibility.  Employees  may  be 
eligible  to  receive  allowances  for  travel 
and  transportation  expenses  for 
returning  home  between  tours  of  duty 
overseas  under  the  criteria  set  forth  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section. 

(1)  Eligibility  requirements  for  all 
areas  outside  the  continental  United 
States.  In  order  to  be  eligible  for 
allovv.jnces  under  this  section,  an 
employee  before  departu-f-e  from  his/her 
post  of  duty  outside  the  continental 
United  States  must  have; 

(i)  Satisfactorily  completed  an  agreed 
period  of  ser.ice  or  the  prescribed  tour 
of  duty  as  provided  in  §  3Q2-l,5(b)  for 
return  travel  entitlement, 

(ii)  Entered  into  a  new  written 
agreement  as  pnjvided  m  I  302-1.5[b) 
for  another  penod  of  service  at  the  same 
or  another  ptist  of  duty  outside  the 
continental  United  Stafes.  The 
agreement  shall  cover  costs  incident  to 
the  travel  to  the  employee's  place  of 
actual  residence  or  alternate  location 
and  return  and  any  additional  cost  paid 
tiy  'he  Government  as  a  result  of  a 
transfer  of  the  employee  to  another 
official  station  overseas  at  the  time  of 
the  tour  renewal  agreement  travel;  but 
as  provided  in  §  302-1., 5(b).  the 
af^reement  will  be  for  12  months  with 
respe<;l  to  'rii  transfer  costs,  and 

(iuj  Quali'ied  for  eligibility  status 
under  the  provisions  of  paragraphs  (a) 
(2)  and/or  (3j  of  this  section,  if  the  post 
of  duty  involved  is  located  in  Alaska  or 
Hawaii. 

(2)  Employees  stationed  in  Alaska  ur 
Hawaii  on  September  8.  1982.  An 
employee  whose  status  on  September  8. 
1P82.  was  any  one  of  the  situations 
li.sled  in  paragraph  (a)(2)  (i),  (lij.  or  (iii) 
of  this  section  involving  a  post  of  duty  in 
Alaska  or  in  Hawaii  will  continue  to  be 
eligible  to  receive  allowances  for  travel 
and  transportation  expen.ses  for  tour 
renewal  agreement  travel  provided  the 


employee  continues  to  serve  consecutive 
tours  of  duty  at  posts  of  duty  within 
Alaska  or  at  posts  of  duty  within 
Hawaii.  Transfers  between  a  post  of 
duty  in  Alaska  and  a  post  of  duty  in 
Hawaii  will  not  constitute  consecutive 
tours  of  duty  for  purposes  of  continuing 
elioibility  under  these  provisions.  On 
September  8, 1982.  the  employee  must 
have  been: 

(i)  Serving  a  current  tour  of  duty  in 
Alaska  or  Hawaii; 

(ii)  En  route  to  a  post  of  dut>  in 
Alaska  or  J^awaii  under  a  wntten 
agreement  to  serve  a  tour  of  duty;  or 

(iii)  EngHged  in  tour  renewal 
agreement  travel  and  have  entered  into 
a  new  written  agreement  to  ser\'e 
another  tour  of  duty  in  Alaska  or  in 
Hawaii. 

(3)  Employees  assigr.cd.  appivntnd.  or 
transferred  to  a  post  of  duty  in  Alaska 
or  Hawaii  after  September  8,  1982.  (i) 
Except  for  situations  described  in 
paragraph  (a)(2j  of  this  section,  the 
travel  and  transportation  expenses 
allowable  for  tour  renewal  agreement 
travel  under  this  section  m.ay  not 
otherwise  be  authorised  for  employees 
assigned,  appointed,  or  transferred  to  a 
post  of  duty  in  Alaska  or  Hawaii  after 
September  8. 1982,  unless  it  is 
determined  under  regulations  prescribed 
by  the  agency  head  that  payment  of 
these  expenses  is  necessary  for  the 
purpose  of  recruiting  or  retaining  an 
em.ployee  for  service  of  a  lour  of  duty  at 
a  post  of  duty  in  Alaska  or  Hawaii,  "niis 
authority  must  be  used  sparingly  and 
only  when  required  to  fulfill  agency 
staffing  needs  to  accomplish  the 
agency's  mission.  These  provisions  are 
intended  to  ensure  the  availability  of 
well  qualified  employees  or  those 
employees  with  special  skills  and 
knowledge  who  are  not  available  in  the 
local  area,  and  to  fill  positions  in  remote 
areas.  Agency  regulations  shall 
prescribe  criteria  and  guidelines  to 
determine  the  need  for  payment  of  tour 
renewal  agreement  travel  expenses.  The 
agency  determination  that  it  is 
necessary  to  pay  the  expenses  of  tour 
renewal  agreement  travel  as  a  recruiting 
or  retention  incentive  in  order  to  fill  a 
particular  position  in  Alaska  or  Hawaii 
shall  be  reviewed  periodically  but  not 
less  than  every  5  years. 

(ii)  The  payment  of  travel  and 
transportation  expenses  for  tour 
renewal  agreement  travel  for  recruiting 
or  retention  purposes  is  limited  to  two 
round  trips  beginning  with:n  5  years 
after  the  date  the  employee  first  begins 
any  period  of  consecutive  tours  of  duty 
in  Alaska  or  Hawaii.  Employees  shall  be 
advised  in  writing  of  this  limitation. 


(4)  Effect  on  other  allowances. 
Paragraphs  (a)  (2)  and  (3)  of  this  section 
do  not  affect  the  provisions  of  $  302-1.12 
governing  overseas  assignments  and 
return  for  employees  transferred  or  new 
appointees  to  posts  of  duty  in  Alaska 
and  Hawaii. 

(b)  Allowable  travel  and 
transportation — (1)  Destmation.  An 
eligible  employee  and  his/her 
immediate  family  shall  be  allowed 
expenses  for  travel  from  the  post  of  duty 
outside  the  continental  United  States  to 
his/her  place  of  actual  residence  at  the 
time  of  assignment  to  a  post  of  duty 
outside  the  continental  United  States 
(also  referred  to  as  "actual  residence  "  in 
this  section).  Those  expenses  shall  also 
be  allowed  from  the  place  of  actual 
residence  upon  return  to  Lhe  same  or 
another  post  of  duty  outside  the 
continental  United  States;  except  with 
respect  to  Alaska  and  Hawaii,  the  return 
must  be  to  a  post  of  duty  located  within 
the  same  State  (Alaska  or  Hawaii)  as 
the  post  of  duty  at  which  the  employee 
served  immediately  before  tour  renewal 
agreement  travel  (see  paragraph  (a)(2)  of 
this  section). 

(2)  Allowances.  These  allowances  are 
payable  under  Chapter  301  of  this  title 
and  are  limited  to  per  diem  and 
transportation  costs  for  the  employee 
and  transportation  costs,  but  not  per 
diem,  for  his/her  immediate  family.  (See 
I  302-2.1.)  If  a  transfer  is  also  involved. 
family  per  diem  may  be  paid  as 
authorized  by  §  302-2.2(b)  to  the  extent 
such  per  diem  is  payable  incident  to 
direct  travel  between  posts  of  duty. 

(3)  Alternate  destination.  An 
employee  and  his/her  family  may  travel 
to  a  location  in  the  United  States,  its 
territories  or  possessions,  Puerto  Rico, 
or  another  country  in  which  the  place  of 
actual  residence  is  located  other  than 
the  location  of  the  place  of  actual 
residence;  however,  an  employee  whose 
actual  residence  is  in  the  United  States 
must  spend  a  substantial  amount  of  time 
in  the  United  States,  its  territories  or 
possessions,  or  Puerto  Rico  incident  to 
travel  under  this  section  to  be  enblled  to 
the  allowance  authorized.  The  amount 
allowed  for  travel  and  transportation 
expenses  when  travel  is  to  an  alternate 
location  shall  not  exceed  the  amount 
which  would  have  been  allowed  for 
travel  over  a  usually  traveled  route  from 
the  post  of  duty  to  the  place  of  actual 
residence  and  for  return  to  the  same  or  a 
different  post  of  duty  outside  the 
continental  United  States  as  the  case 
may  be. 

(c)  Limitations — (1)  Husband  and  wife 
both  employed.  If  husband  and  wife  are 
both  employed  in  the  immediate 
geographic  area  by  the  same  or  different 
agencies  as  employees  under  the  terms 
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of  this  Chapter  302,  the  allowances 
authorized  in  this  section  shall  apply  to 
each  of  them  separately,  m  which 
instance  neither  of  them  is  eligible  for 
any  allowances  as  the  spouse,  or  to 
either  of  them,  in  which  instance  one  is 
considered  the  head  of  the  household 
and  the  other  is  eligible  for  allowances 
as  the  spouse.  In  applying  these 
alternatives,  other  members  of  the 
immediate  family  shall  not  receive 
duplicate  allowances  because  of  Ihe  fact 
that  both  husband  and  wife  are 
employees.  A  determination  as  to  which 
of  the  two  alternatives  is  selected  shall 
be  made  m  writing  and  shall  be  signed 
by  both  husband  and  wife.  A  copy  of 
this  determination  shall  be  filed  with  the 
agency  in  which  each  is  employed. 

(2)  Local  hires  not  eligible — (i) 
Married  persons  in  area  with  spouse. 
An  employee  hired  locally  is  not  eligible 
for  allowances  under  this  section  if  he/ 
she  is  married  and  is  in  the  immediate 
geographic  area  because  his/her  spouse 
is  in  the  area  as  a  member  of  the  Foreign 
Service,  a  member  of  the  uniformed 
services  (as  defined  in  title  37,  U.S.C),  a 
private  individual,  or  an  employee  of  a 
private  individual  or  a  non-Federal 
organization. 

(ii)  Minors  in  area  with  parents.  An 
employee  hired  locally  who  is 
unmarried  and  under  21  years  of  age  is 
not  eligible  for  allowances  under  this 
section  if  a  parent  of  the  employee  is  in 
the  immediate  geographic  area  as  a 
member  of  the  Foreign  Ser\'ice,  a 
member  of  the  uniformed  services  (as 
defined  in  title  37,  U.S.C),  a  civilian 
employee  under  the  terms  of  this 
reg'ilation,  a  private  individual,  or  an 
employee  of  a  private  individual  or  a 
non-Federal  organization. 

(ill)  Denial  of  allowance  to  eligible 
local  hires.  Under  regulations 
prescribed  by  the  head  of  the  agency 
concerned,  the  agency  may  in  its 
discretion  refuse  eligibility  for 
allowances  under  this  Part  302-1  to  an 
employee  who  was  hired  locally  and 
who  did  not  sign  a  wntten  agreement  as 
provided  under  §  302-1. 5(b),  provided 
the  agency  notifies  the  employee  of  its 
intention  before  the  employee  has 
completed  a  period  of  service  equal  to 
the  period  generally  applicable  to 
employees  of  the  agency  serving  at  the 
post  of  duty  concerned  or  in  the  same 
geographic  area, 

(d)  Liability  of  employee — 
noncompliance  with  new  agreement.  An 
employee  who,  for  reasons  not  beyond 
his/her  control  and  not  acceptable  to 
the  agency  concerned,  fails  to  complete 
the  period  of  service  specified  in  a  new 
service  agreement  is  obligated  for 
expenses  and  for  allowances  paid  to 
him/her. 


(1)  Failure  to  complete  initial  year  of 
service,  (i)  if  the  employee  fails  to 
complete  1  year  of  service  under  a  new 
agreement,  he/she  is  indebted  to  the 
Government  for  any  amounts  spent  by 
the  Government  for 

(A)  His/her  transportation  and  per 
diem  and  transportation  for  his/her 
immediate  family  incident  to  tour 
renewal  agreement  travel  from  the  post 
of  duty  to  his/her  place  of  actual 
residence  and  from  the  place  of  actual 
residence  to  the  last  post  of  duty  where 
he/she  failed  to  complete  a  year  of 
service; 

(B)  Transportation  for  any  member  of 
the  immediate  family  who  traveled  from 
the  former  to  the  last  post  of  duty 
without  going  to  the  actual  place  of 
residence; 

(C)  Transportation  of  his/her 
household  goods  from  the  former  post  of 
duty  to  the  last  post  of  duty  (including 
amounts  spent  for  packing,  crating, 
drayage,  unpacking,  and  temporary 
storage):  and 

(D)  Any  other  allowances  paid  under 
this  regulation  when  a  transfer  of 
official  station  is  involved. 

(ii)  In  addition,  the  employee  must 
bear  the  expense  of  transportation  for 
himself/herself,  and  the  family  and 
household  goods  from  the  last  post  of 
duty  to  the  place  of  actual  residence, 
and  he/she  is  indebted  to  the 
Government  for  any  amounts  spent  by 
the  Government  for  these  purposes. 

(iii)  The  employee  is  entitled  to  an 
allowance  if,  prior  to  his/her  current 
agreement  which  he/she  did  not 
complete,  he/she  completed  an  agreed 
period  of  service  for  which  he/she  did 
not  receive  all  allowances  to  which  he/ 
she  was  entitled.  The  employee  in  such 
an  instance  is  entiUed  to  allowances  for 
the  return  of  himself/herself,  and  the 
family  and  household  goods  (including 
costs  of  packing,  crating,  drayage, 
unpacking,  and  temporary  storage)  from 
the  post  of  duty  at  which  the  former 
period  of  service  was  completed  to  the 
actual  place  of  residence. 

(iv)  Since  the  employee  did  not  avail 
himself/herself  of  the  entitlement 
described  in  paragraph  (d)(l)(iii)  of  this 
section,  the  costs  that  would  have  been 
incurred  for  that  purpose  may  be 
applied  as  a  setoff  against  the 
indebtedness  described  in  paragraphs 
(d)(1)  (i)  and  (ii)  of  this  section.  The 
setoff  amount  shall  be  applied  as 
follows: 

(A)  If  the  amount  of  the  setoff  is  less 
than  the  indebtedness,  the  difference  is 
a  debt  due  the  United  States;  or 

(B)  If  the  setoff  is  larger  than  the 
indebtedness,  the  difference  (excess 
setoff)  will  be  applied  to  the  cosU.  for         "^ 
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which  the  employee  is  responsible,  of 
movinj!  the  employee,  and  the  family 
and  household  goods  from  the  post  of 
duty  where  ho/she  failed  to  complete  a 
year  of  service  to  the  place  of  actu  il 
residence.  If  the  amount  of  excess  setoff 
equals  or  exceeds  the  costs  for  which 
the  employee  is  responsiljle  the 
Covernmer.t  will  procure  and  pay  for 
SLch  transportation  in  full.  If  the  amount 
of  excess  setoff  is  less  than  the  costs  far 
which  the  emptoyf»e  \s  responsible,  the 
Government  may  procure  and  pay  for 
the  transportation  and  obtnin 
reimbursement  from  the  employee  for 
the  difference  between  the  total  costs 
and  the  amount  of  the  excess  setoff  to 
be  applied  agamst  the  costs,  or  allow 
the  employee  to  pay  the  total  costs  and 
reimburse  him/her  for  the  applicable 
amounts  upon  submission  of  an 
appropriate  voucher. 

(2)  Failure  to  complete  a^r^pd  (X'r'<Hl 
after  imtial year  (i)  If  the  employee 
completes  1  year  or  more  of  serv  ice 
under  a  new  agreement,  but  does  not 
complete  the  entire  penod  of  service 
specified  in  the  agreement,  he/she  is  not 
indebted  to  the  Government  for  amounts 
spent  by  the  Government  for 
transportation  and  per  diem  for  the 
employee  and  for  transportation  of  his/ 
her  immediate  family  incident  to  tour 
renewal  agreement  travel  from  the  post 
of  duty  at  which  he/she  completed  the 
previous  lour  of  duty  to  his/her  place  of 
actual  residence  and  from  the  place  of 
actual  residence  to  the  post  of  duty  at 
which  he/she  failed  to  complete  the 
agreed  upon  tour  of  duty.  Furthermore  if 
the  post  of  duty  where  the  employee 
fiiiled  to  complete  his/her  agreement  is 
not  the  »ame  as  the  place  where  he/she 
did  complete  hia/her  previous 
assignment,  he/she  is  not  indefited  for 
the  costs  of  transporting  any  members  of 
the  immediate  family  who  traveled  from 
the  former  to  the  latter  post  of  duty 
without  going  to  the  actual  place  of 
residence,  nor  for  the  costs  of 
transporting  his/her  household  goods 
between  these  two  posts  of  duly, 
including  any  related  costs  of  packing, 
crating,  drayage,  unpacking,  and 
temporary  storage  or  for  other 
allowances  paid  under  this  regulation 
incident  to  the  transfer  of  official 
station. 

(ii)  However,  *^■hen  the  employee  fails 
to  complete  the  agreed  period  of  lervire 
after  the  initial  year,  the  employee  must 
bear  the  costs  of  transpor'dtion  for 
himself /herself  and  the  immedifi'p 
family  and  household  goods  from  the 
post  of  duty  at  which  he/she  did  not 
com.plete  the  agreed  upon  tour  of  duty 
under  the  new  agreement  to  'he  pidce  cf 
at  Uial  residence. 


(iiij  For  the  reasons  described  in 
paragraph  (diflUiii)  of  this  section, 
howev  er,  the  employee  shall  be  allowed 
crtKlit  for  an  amtnint  equal  to  the  costs 
(if  ir,in'!oort;ns.  from  the  post  of  duty  at 
which  the  firmer  period  of  service  was 
completed  to  the  place  of  actual 
residence,  the  household  goods  and  any 
members  of  the  immcdidte  family  who 
did  not  arcomp.iny  him/her  when  he/ 
she  returned  to  the  place  of  actual 
residence  incident  u.)  renewal  agreement 
travel  toward  the  costs  (see  paragraph 
Id]f2;!ii)  uf  this  section)  of  return  to  the 
place  of  actual  residence. 

(ivl  The  credit  amount  allowable  and 
the  costs  involved  shall  be  computed  in 
the  same  manner  as  provided  in 
par-iyraph  (di'T'ivl  of  this  section. 

§  302-1.14    Um  o(  funds. 

(a)  Advance  of  funds — <1 )  Basis.  An 
emplpyee  may  be  advanced  funds  for 
u^e  while  traveling  and  for  certain 
expenses  which  he/she  may  incur 
incident  to  a  transfer  based  on  his/her 
prospective  entitlement  to 
reimbursement  f./r  those  expenses  after 
they  are  incurred. 

(J)  Rules.  Advances  and  collection  of 
advances  V\  deJ'i(.tii)n  from  the 
em.ployee's  voucher  are  subject  to 
Chapter  301  of  this  title, 

(3)  Anlicipatpd  entitlfwents  which 
may  rus'ifv  an  advance.  The  expected 
entitlement  of  an  employee  to 
reimbursement  for  the  following 
expenses  will  form  the  basis  for 
payment  of  a  travel  advance  Specific 
authority  with  reyanJ  to  each  type  of 
expense  is  contained  in  the  sections 
governing  the  particular  allowances. 

(ij  Per  diem,  n.ileaije,  and  common 
carrier  costs  incident  to  hi.s/her  change 
of  official  station  travel  as  set  forth  in 
§  302-2.4; 

(ii)  Authorized  house-hunting  trips  as 
set  forth  in  5  302-4.4: 

(iii)  Subsistence  while  occupying 
temporary  quarters  as  set  forth  in  5  302- 
5.5; 

(iv)  Transportation  and  temporary 
storage  of  household  goods  as  set  forth 
in  S  302-8.8; 

(v|  Transportation  of  mobile  homes  as 
set  forth  in  j  .302-7  .S:  and 

(vi)  Transportation  and  storage  of 
employee's  automobile  as  set  forth  in 
§  302-10.8. 

fb]  Funding  of  transfers  between 
(.';,''  "''f^.^  In  the  cjise  of  transfer  from 
one  agency  to  another  allowable 
expenses  shall  be  paid  from  the  funds  of 
the  agency  to  which  the  employee  is 
transferred  However  in  transfers 
between  agencifs  for  reasons  of 
reduction-in-force  or  transfer  of 
functions,  expenses  allowable  under  this 
regulation  may  be  paid  in  whole  or  in 


part  by  the  agency  from  which  the 
employee  is  transferred  or  by  the  agency 
to  which  he/she  is  transferred  as  may 
be  agreed  upon  by  the  heads  of  the 
agencies  concerned  except  as  excluded 
in  paragraphs  (b)  (1)  and  (2)  of  this 
section. 

(1)  Nontemporary  storage  when 
assigned  to  an  isolated  permanent  duty 
station  within  the  continental  United 
States;  and 

(2)  Transfers  to,  from,  or  between 
foreign  countries  (except  the  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  Stales 
under  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  (as  described  in 
section  3(aJ  of  the  Panama  Canal  Act  of 
1979J). 

PART  302-2— ALLOWANCES  FOR 
SUBSISTENCE  AND 
TRANSPORTATION 

Soc. 

302-2.1    For  the  employee. 

302-2.2    For  members  of  an  employee's 

imtnediate  family. 
302-2.3    For  use  of  a  privately  owned 

automobile  in  connection  with 

permanent  change  of  station. 
302-2.4    Advance  of  funds. 

Authority:  5  U.S.C.  5721-5734;  20  U.S  C. 
905(a);  E.0. 11609,  }uly  22,  1971  (38  FR  13747). 

§  302-2.1    For  ths  wnploye*. 

Except  as  specifically  provided  in  this 
Chapter  302.  per  diem,  transportation 
costs,  and  other  travel  expenses  of  the 
employee  shall  be  allowed  in 
accordance  with  the  provisions  of  5 
U.S.C.  5701-5709  and  Chapter  301  of  this 
title;  the  maximum  per  diem  rate 
allowable  for  travel  within  CONUS  shall 
be  the  standard  CONUS  rale  prescribed 
under  5  301-7.2  of  this  title  (see  also 
§  301-7.5(a)  of  this  title).  Within 
CONUS,  the  prohibition  on  paying  per 
diem  for  travel  of  less  than  10  hours  witi 
apply  to  change  of  official  station  travel; 
outside  CONUS,  the  10-hour  exclusion 
does  not  apply  (see  §  301-7.4(b)  of  this 
title).  This  Part  302-2  applies  to  travel  of 
transferred  employees,  new  appointees 
(including  those  covered  in  §  302-1.11), 
and  employees  assigned  to  posts  of  duty 
outside  the  continental  United  States  in 
connection  with  either  overseas  tour 
renewal  agreement  travel  or  return 
travel  to  places  of  residence  for  the 
purpose  of  separation. 

§  302-2J    For  members  of  an  employee's 

immediate  family. 

(a)  Transportation.  Except  as 
specifically  provided  in  this  Chapter  302, 
allowable  travel  expenses  for  the 
employee's  immediate  family,  including 
transportation,  are  governed  by  Chapter 


301  of  this  title.  Travel  of  the  immediate 
family  may  begin  at  the  employee's  old 
official  station  or  some  other  point  or 
partially  at  both,  or  may  end  at  the  new 
official  station  or  some  other  place 
selected  by  the  employee,  or  partially  at 
both.  However,  the  cost  to  the 
Government  for  transportation  of  the 
immediate  family  shall  not  exceed  the 
allowable  cost  by  the  usually  traveled 
route  between  the  employee's  old  and 
new  official  stations. 

(b)  Per  diem  allowance  when  en  route 
between  employee's  old  and  new 
official  station.  When  an  employee  is 
transferred,  an  allowance  shall  be  paid 
for  per  diem  instead  of  the  subsistence 
expenses  incurred  by  the  employee's 
immediate  family  while  travebng 
between  the  old  and  new  official 
stations  regardless  of  where  the  old  and 
new  stations  are  located.  If  the  actual 
travel  involves  departure  and/or 
destination  points  other  than  the  old  or 
new  official  station,  the  per  diem 
allowance  shall  not  exceed  the  amount 
to  which  members  of  the  immediate 
family  would  have  been  entitled  if  they 
had  traveled  by  usually  traveled  route 
between  the  old  and  new  official 
stations.  In  computing  the  per  diem 
allowance  under  Chapter  301  of  this 
title,  within  CONUS,  the  prohibition  on 
paying  per  diem  for  travel  of  less  than  10 
hours  will  apply  to  permanent  change  of 
station  travel;  outside  CONUS,  the  10- 
hour  exclusion  does  not  apply  (see 
§  301-7.4(b)  of  this  title).  The  maximum 
allowable  per  diem  rates  are  as  follows: 

[\)  For  the  spouse — (i)  When 
accompanying  the  employee.  When  the 
spouse  accompanies  the  employee  who 
is  traveling  under  §  302-2.1,  the  spouse 
is  authorized  three-fourths  of  the  per 
diem  rate  to  which  the  employee  is 
entitled.  However,  under  this  provision 
the  minimum  per  diem  rate  shall  be  $<) 
unless  the  employee  receives  a  per  dieni 
rate  of  less  than  $6  and,  in  that  instance, 
the  spouse  will  receive  the  same  rate  as 
the  employee. 

(ii)  When  not  accompanying  the 
employee.  When  the  spouse  is  not 
accompanying  the  employee  while  he/ 
she  is  traveling  under  §  302-2.1,  the 
spouse  is  authorized  the  per  diem  rate  to 
which  the  employee  is  entitled  under 
§  302-2.1.  In  such  instance  the  travel 
time  of  the  employee  and  the  amount  of 
per  diem  allowance  paid  him/her  are 
not  factors  in  computing  the  amount  of 
per  diem  allowance  for  travel  of  the 
spouse.  (NMien  more  than  one  privately 
owned  automobile  is  used,  the  spouse 
shall  be  considered  to  have  been 
accompanied  by  the  employee  if  travel 
is  performed  on  the  same  days  along  the 
same  general  route.) 


(2)  For  each  other  member  of  the 
cmphiyi'e's  immediate  family.  Three- 
fourths  of  the  per  diem  rate  to  which  the 
employee  is  entitled  is  authorized  for 
each  other  member  age  12  or  older,  and 
one-half  of  llie  per  diem  rate  to  which 
the  employee  is  entitled  is  authonzed  for 
each  child  under  12  years  of  age. 
However,  under  this  provisum  the 
minimum  per  ditm  rate  snail  be  Sfi 
unless  the  employee  received  a  per  diem 
rate  of  less  than  $6  and,  m  that  ms!anc;e. 
the  member  nhall  receive  the  same  rate 
as  the  employee. 

(c)  Exclus.ons.  The  provisions  of 
paragraph  (b)  of  this  section  do  not 
authorize  payment  of  per  diem 
allowances  for  members  of  the 
immediate  families  of: 

(1)  New  appointees,  including  those 
covered  in  §  .302-1  11; 

(2)  Employees  assigned  to  posts  of 
duty  outside  the  continental  United 
States  in  connection  with  overseas  tour 
renewal  agreement  travel 

(3)  Employees  a.sstgned  to  posts  of 
duty  outside  the  continenhii  Ihiited 
States  returning  to  places  of  actual 
residence  for  separation;  or 

(4)  Employees  assigned  under  the 
Government  Employees  Training  Act  (5 
U.SC.-llOP). 

$  302-Z3    For  use  of  a  prtvstety  owned 
automobile  in  connection  wtt^  permanent 
change  of  station. 

(a)  Determination  of  advantage  to  the 
Govprnment.  When  an  employee,  with 
or  without  an  immediate  family,  who  is 
eligible  for  travel  allowances  under  Part 
302  1.  uses  a  privately  owned 
automobile  for  permanent  change  of 
station  travel,  that  use  is  deemed  to  be 
advantageous  to  the  Covemment,  The 
prov  isions  in  §  302-2,3  also  apply  to 
new  appointees,  incluiiin!.'  those  covered 
in  §  302-1  11  and  emplovees  returning 
from  posts  of  duty  outside  the 
continental  United  States  to  places  of 
actual  residence  for  separa'ion.  The 
provisions  do  not  apply  to  employees 
assigned  to  posts  of  du'y  outside  the 
continental  United  States  m  connection 
with  overseas  tour  renewal  agreement 
travel.  (See  §  302-1 13.) 

(b)  MUenofi  rotes  prescribed.  Payment 
of  mileage  allowances,  when  authorized 
or  approved  rn  connection  wfh  the 
transfer,  shall  be  allowed  as  follows: 


Occupants  c' 


Occupants  of  aulomoMe 


Emptoyefl  OJity,  «  one  member  ot 
ckate  lamily  _ 

Ernpioyee  and  one  member:  of  two  mem- 
Bers  01  immerfiaie  ta"ii»v  „ 

tmp'ovee   and   two  memt^fs;  Of  three 
menTbers  ot  mwnertiate  tainitv     


rate 
(cents) 


Employee  and  three  or  more 
orkMf  or  more  iwoinbaig  of 
famiy 


(cent*) 


20 


15 
17 
19 


(c)  Mileage  rates  in  special 
circumstances.  Heads  of  agencies  may 
prescribe  that  travel  orders  or  other 
administrative  determinations  specify 
higher  mileage  rales  at  a  rale  not  more 
than  the  maximum  rale  prescribed  in 

§  3m-4.2(a){2)  of  this  ti'le  for  individual 
transfers  of  employees  or  transfers  of 
groups  of  employees  when: 

(1)  Employees  are  expected  to  Dse  the 
privately  owned  automobiles  on  official 
business  while  assigned  to  the  new  duty 
stations; 

(2)  The  common  carrier  rates  for  the 
facilities  provided  between' the  old  and 
new  stations,  the  related  constructive 
taxicab  fares  to  and  from  terminals,  and 
the  per  diem  allowances  prescribed 
under  this  Part  302-2  fustify  a  higher 
mileage  rate  as  advantageous  to  the 
Government:  or 

(3)  The  costs  of  driving  the  privately 
owned  automobile  to,  from,  or  between 
official  stations  located  outside  the 
continental  United  States  justify  a 
higher  mileage  rate  as  advantageous  to 
the  Government, 

(d)  Maximum  per  diem  allowances 
when  privately  owned  automobile  is 
used— (1)  Rates  as  prescribed  by 
agency.  The  per  diem  allowance  for  the 
employee  while  en  route  between  the 
old  and  new  duty  stations  shall  be  at 
appropriate  rates,  as  prescribed  by  the 
agency  concerned,  within  the  applicable 
maximums  and  in  accordance  with 
provisions  of  $  302-2.1  and  Chapter  301 
of  this  title.  The  per  diem  allowances 
prescribed  in  (  302-2.2(b)  apply  for 
members  of  an  employee's  immediate 
family,  except  as  excluded  in  5  302- 
2.2(c). 

(2)  Maximum  allowance  based  on 
total  distance.  Per  diem  allowances 
should  be  paid  on  the  basis  of  actual 
time  used  to  complete  the  trip,  but  the 
allowances  may  not  exceed  an  amount 
computed  on  the  basis  of  a  minimum 
driving  distance  per  day  which  is 
prescribed  as  reasonable  by  the 
authorizing  official  and  is  not  less  than 
an  average  of  300  miles  per  calendar 
day.  An  exception  to  the  daily  minimum 
driving  distance  may  be  made  by  the 
agency  concerned  when  trjvel  between 
the  old  and  new  official  stations  is 
delayed  for  reasons  clearly  beyond  the 
control  of  the  travelers  suirh  as  acts  of 
God.  restrictions  by  Governmental 
authorities,  or  other  reasons  acceptable 
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to  the  agency:  e.g..  a  physically 
handicapped  employee.  In  such  cases, 
per  diem  may  be  allowed  fur  the  period 
of  the  delay  or  for  a  shorter  period  as 
determined  by  the  agency  The  traveler 
must  provide  a  statement  on  his/her 
reimbursement  voucher  fully  explaining 
the  circumstances  which  necessitated 
the  en  route  travel  delay.  The  exception 
to  the  daily  minimum  driving  distance 
requires  the  approval  of  the  agency  s 
authorizing  official. 

(3)  Method  of  computation.  In 
computing  the  per  diem  amount  for  a 
prescribed  minimum  driving  distance 
per  day,  one-fourth  of  the  prescribed  per 
diem  rate  shall  be  allowed  for  each  one- 
fourth  of  the  prescribed  minimum 
distance.  For  example,  if  the  authorizing 
official  prescribes  a  per  diem  rate  of  $12 
for  the  employee  and  a  reasonable 
minimum  driving  distance  of  400  miles  a 
day.  the  per  diem  amount  will  be  $3  for 
each  100  miles  or  fraction  of  100  miles 
traveled  between  the  old  and  new 
official  stations. 

(e)  Use  of  more  than  one  privately 
owned  vehicle — (1)  When  authorized  as 
advantageous  to  the  Government.  Use  of 
no  more  than  one  privately  owned 
automobile  is  authorized  under  this  Part 
302-2  as  being  advantageous  to  the 
Govenunent  in  connection  with 
permanent  change  of  station  travel 
except  under  the  following  special 
circumstances,  when  use  of  more  than 
one  privately  owned  automobile  may  be 
authorized: 

(i)  If  there  are  more  members  of  the 
immediate  family  than  reasonably  can 
be  transported  with  luggage  in  one 
vehicle; 

(ii)  If  because  of  age  or  physical 
condition  special  accommodations  are 
necessary  in  transporting  a  member  of 
the  immediate  family  in  one  vehicle,  and 
a  second  automobile  is  required  for 
travel  of  other  members  of  the 
immediate  family: 

(iii)  If  an  employee  must  report  to  a 
new  official  station  in  8d\ance  of  travel 
by  members  of  the  immediate  family 
who  delay  travel  for  acceptable  reasons 
such  as  completion  of  school  term,  sale 
of  property,  settlement  of  personal 
business  affairs,  disposal  or  shipment  of 
household  goods,  and  temporary 
unavailability  of  adequd'e  houbing  at 
the  new  official  station. 

(iv)  If  a  member  of  the  immediate 
family  performs  unaccumptinied  travel 
between  authorized  points  other  than 
those  for  the  emplovec's  travel:  or 

(v)  If,  in  advance  of  the  employef  s 
reporting  date,  immediate  family 
members  must  travel  to  the  new  official 
station  for  acceptable  reasons  sm  h  as  to 
enroll  children  .n  school  at  the  beginning 
of  the  term. 


(2)  Allowances  applicable.  In  those 
instances  where  more  than  one 
automobile  is  authorized  under  this 
paragraph  (e),  the  allowances  under 
paragraphs  (b),  (c),  and  (d)  of  this 
section  apply  for  each  automobile  and 
the  occupants  thereof. 

(.3)  Allowances  when  not  justified  as 
advantageous  to  the  Government.  If  the 
use  of  more  than  one  privately  owned 
automobile  is  not  justified  under  the 
circumstances  described  in  this 
paragraph  (e|,  only  the  allowances 
prescribed  in  paragraphs  (b),  [c),  and  (d) 
of  this  section  shall  be  paid,  as  if  all 
persons  involved  traveled  in  one 
automobile. 

S  302-2.4    Advance  of  funds. 

Advance  of  funds  may  be  made  for 
per  diem  and  mileage  allowances  as 
provided  in  5J  302-2.1,  302-2.2(b),  and 
302-2.3  except  in  connection  with 
employees  assigned  to  posts  of  duty 
outside  the  continental  United  States 
performing  authorized  or  approved 
overseas  tour  renewal  agreement  travel. 
Such  advances  may  also  be  made  upon 
return  to  the  place  of  residence  for  the 
purpose  of  separation  under  the  policies 
and  procedures  prescribed  in  §  302- 
1.14(Hi, 

PART  302-3— ALLOWANCE  FOR 
MISCELLANEOUS  EXPENSES 

s->, 

,302-.Jl     Applicability. 
302-3.2     Fhijihiiity 
302-3,3     Allowable  amount. 
302-3  4     Advance  of  funds. 

Authority:  5  U  S  C.  5721-5734;  20  U.S.C. 
905(a):  E.O.  11609.  |uly  2Z  1971  (36  FR  13747). 

{302-3.1     Appllcab4llty. 

(a)  Purpose  for  allowance.  The 
miscellaneous  expenses  allowance 
authorized  by  {§  302-3.2  and  302-3.3  is 
for  defrfiying  various  contingent  costs 
associated  with  discontinuing  residence 
a!  one  location  and  establishing 
residence  at  a  new  location  in 
connection  with  an  authorized  or 
approved  permanent  change  of  station. 

(b)  Types  of  costs  covered  The 
allowance  is  related  to  expenses  that 
are  common  to  living  quarters, 
furnishings,  household  appliances,  and 
to  other  general  types  of  costs  inherent 
in  relocation  of  a  plucf  of  residence  The 
costs  intended  to  be  reimbursed  under 
the  allowance  include,  but  are  not 
limited  to.  the  following: 

(1)  Fees  for  disconnecting  and 
connecting  appliances,  equipment,  and 
utilities  involved  in  relocation  and  costs 
of  converting  appliances  for  operation 
on  available  utilities: 

(2)  Fees  for  unblocking  and  blocking 
and  related  expenses  in  connection  with 


relocating  a  mobile  home,  but  not  the 
transportation  expenses  allowed  under 
S  302-7,3; 

(3)  Fees  for  cutting  and  fitting  rugs, 
draperies,  and  curtains  moved  from  one 
residence  quarters  to  another 

(4)  Utility  fees  or  deposits  that  are  not 
offset  by  eventual  refunds; 

(5)  Forfeiture  losses  on  medical, 
dental,  and  food  locker  contracts  that 
are  not  transferable;  and  contracts  for 
private  institutional  care,  such  as  that 
provided  for  handicapped  or  invalid 
dependents  only,  which  are  not 
transferable  or  refundable;  and 

(6)  Costs  of  automobile  registration, 
driver's  license,  and  use  taxes  imposed 
when  bringing  automobiles  into  certain 
jurisdictions. 

(c)  Types  of  costs  not  covered.  This 
allowance  shall  not  be  used  to 
reimburse  the  employee  for  costs  or 
expenses  incurred  which  exceed 
maximums  provided  by  statute  or  in  this 
regulation;  costs  or  expenses  that  the 
employee  incurred  but  which  are 
disallowed  elsewhere  in  this  regulation; 
costs  reimbursed  under  other  provisions 
of  law  or  regulations;  costs  or  expenses 
incurred  for  reasons  of  personal  taste  or 
preference  and  not  required  because  of 
the  m.ove;  losses  covered  by  insurance; 
fines  or  other  penalties  imposed  upon 
the  employee  or  members  of  his/her 
immediate  family;  judgments,  court 
costs,  and  similar  expenses  growing  out 
of  civil  actions;  or  any  other  expenses 
brought  about  by  circumstances,  factors, 
or  actions  in  which  the  move  to  a  new 
duty  station  was  not  the  proximate 
cause.  Examples  of  costs  which  are  not 
reimbursable  from  this  allowance  are  as 
follows: 

(1)  Losses  in  selling  or  buying  real  and 
personal  property  and  cost  items  related 
to  such  transactions; 

(2)  Costs  which  are  reimbursed  under 
other  provisions  of  this  regulation  or 
under  any  other  regulations  or  under 
provisions  of  any  statute; 

(3)  Cost  of  additional  insurance  on 
household  goods  while  in  transit  to  the 
new  official  station  or  cost  of  loss  or 
damage  to  such  property: 

(4)  Additional  costs  of  moving 
household  goods  caused  by  exceeding 
the  maximum  weight  limitation  for 
which  the  employee  has  eligibility  as 
provided  by  law  or  in  this  Chapter  302: 

(5)  Costs  of  newly  acquired  items, 
such  as  the  purchase  or  installation  cost 
of  new  rugs  or  draperies; 

(6)  Higher  income,  real  estate,  sales, 
or  other  taxes  as  the  result  of 
establishing  residence  in  the  new 
locality; 


(7)  Fines  imposed  for  traffic 
infractions  while  en  route  to  the  new 
official  station  locality: 

(8)  Accident  insurance  premiums  or 
liability  costs  incurred  in  connection 
with  travel  to  the  new  official  station 
locality,  or  any  other  liability  imposed 
upon  the  employee  for  uninsurtHi 
damages  caused  by  accidents  for  which 
he/she  or  a  member  of  his/her 
immediate  family  is  held  responsible 

(9)  Losses  as  the  result  of  the  sale  or 
dispo&al  of  items  of  personal  property 
not  considered  convenient  or 
practicable  to  move; 

(10)  Damage  or  lass  of  clothing. 
luggage,  or  other  personal  effects  while 
traveling  to  the  new  official  station 
locality; 

(11)  Subsistence,  tranFportation,  or 
mileage  expenses  in  excess  of  the 
amounts  reimbursed  as  per  diem  or 
other  allowances  under  this  regulation: 

(12)  Mediical  expenses  due  to  illn'^ss 
or  miuries  of  the  employee  or  members 
of  the  immediate  family  while  en  route 
to  the  new  official  station  or  while  living 
in  temporary  quarters  at  Government 
expense  under  the  provisions  of  Part 
302-5;  or 

(13)  Costs  incurred  in  connection  with 
structural  alterations:  remodeling  or 
modernizing  of  hving  quarters,  garages 
or  other  buildings  to  accommodate 
privately  owned  automobiles, 
appliances  or  equipment:  or  the  cost  of 
replacing  or  repairing  worn-out  or 
defective  appliances,  or  equipment 
shipped  to  the  new  location. 

§  302-3.2    EligibUity. 

(a)  Coverage.  A  miscellaneous 
expense  allowance  will  be  payable  to 
an  employee  for  whom  a  permanent 
change  of  station  is  authorized  or 
approved  and  who  has  discontinued  and 
estabhshed  a  residence  in  connection 
with  such  change  regardless  of  where 
the  old  or  new  official  station  is  located, 
provided  the  applicable  eligibility 
conditions  in  Part  302-1  are  met  and  the 
agreement  required  in  §  302-1.5  is 
signed. 

(b)  Exclusions.  The  provisions  of  this 
Part  .302-3  do  not  apply  for  new 
appointees,  including  those  covered 
under  §  302-1.11.  employees  assigned 
under  the  Government  Employees 
Training  Act  (see  5  U.S.C.  4109),  or 
employees  returnmg  from  overseas 
assignments  for  the  purpose  of 
separation. 

§  302-3.3    Altowabte  amount 

Employees  eligible  for  a 
miscellaneous  expense  allowance  shall 
be  paid  an  amount  under  paragraph  (a) 
of  this  section  or  reimbursed  an  amount 


under  paragraph  (b)  of  this  sectiorv  but 
not  both,  as  follows; 

(a)  Allowances  in  the  fuUowing 

amounts  will  be  pdid  without  »u(.*(virt  or 
other  documentation  of  expt- um  s. 

|1)  S3,tO  or  the  equivair  r,t  of  i  week's 
i>asic  pay.  whichever  ib  the  lesser 
emount.  for  an  employee  without 
immediate  family;  and 

(2)  &7(X)  or  the  equivalent  of  2  weeks' 
basic  pay,  whichever  is  the  lesser 
amount,  for  an  vnipioyee  wi;h 
immediate  family. 

(b)  .Allowances  in  excess  of  those 
provided  in  paragraph  |a|  of  ihis  section 
may  be  authoriz.ed  oi  approved,  if 
supported  by  atceptable  hlolements  of 
fact  and  either  paid  bills  or  other 
acceptable  evideoi-e  lustifyiiig  the 
amounts  claimed,  provided  the 
aggregate  amcmnt  does  not  exceed  the 
employee  s  ba.MC  pay  [at  die  lime  the 
employee  reported  for  duly )  for  1  week 
if  the  eciplovee  is  wiihoui  an  immediate 
family,  oi  fur  2  weeks  i(  the  employee 
has  an  immediate  family  In  no  instance 
will  the  amount  exceed  the  maMnium 
rate  of  grade  GS-13  provided  in  5  U.S.C 
5332  at  the  time  the  employee  reported 
for  duty.  The  entire  amount  claimed 
under  this  paragraph  (h|  (inehiding  live 
amount  otherwise  payable  without  .sb<;h 
documentation  under  paragraph  (aj  of 
this  section)  must  be  supported  as 
required  in  this  paragraph  (b). 

§  302-3.4    Advance  of  funds. 

No  adv  an..,e  of  funds  is  authorized  in 
connection  with  the  allowance  provided 
in  this  Part  302 -,V 

PART  302-4— TRAVEL  TO  SEEK 
RESIDENCE  QUARTERS 

302-4  1     Applirahili'y  and  general  policy  for 
aiifhon7!ng  travel  to  seek  residence 
quart  trs 

302-4.2     Duration  of  trip. 

.302-4.3     Pn>i;pf1urhl  requirements. 

302-4.4     Advance  of  funds. 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C 
mb(H\:  E-O.  11609,  |uly  22.  1971  (315  FF  13''47). 

§302-4.1     Appticatyittty  and  general  policy 
for  authorizing  travel  to  seek  residence 
quarter*, 

fa)  Payment  of  travel  and 
transportation  expensf.'s  of  the  employee 
and  spouse  traveling  together,  or  the 
employee  or  spouse  traveling 
individually  instead  of  travel  by  the 
other  or  together,  for  one  round  trip 
between  the  locaiitie.s  of  the  old  and 
new  duty  stations  for  the  purpose  of 
seeking  residence  quarters,  may  be 
authorized  when  circumstances  warrant. 
Separate  round  Inps  by  the  employee 
and  spouse  may  be  allowed  provided 
the  overall  ctisl  to  the  Government  is 


limi'ed  to  the  cost  of  one  round  trip  for 
the  employee  and  spouse  traveling 
together.  A  round  tnp  performed  by  the 
employee  for  this  purpose,  when 
authorized,  must  be  accomplished 
before  reporting  to  the  new  official 
station.  A  round  trip  by  the  spouse, 
when  authorized,  may  be  accomplished 
at  any  time  before  relocation  of  the 
family  to  the  new  official  station  but  nol 
after  the  expiration  of  the  maximum 
time  for  beginning  allowable  travel  and 
transportation.  (See  (  302-1  .&)  An 
appropriate  official  of  the  agency  that 
will  be  responsible  for  payment  of  the 
travel  artd  transportation  aUowances  for 
the  employee  shall  decide  whether  this 
trip  should  be  authorized. 

(b)  A  trip  to  seek  residence  quarters 
shall  be  authorized  only  when  the 
circumstances  indicate  that  it  is  actually 
needed.  This  Part  302-4  shall  be 
administered  to  minimize  or  avoid  the 
expense  involved  whenever  other 
satisfactory  and  more  economical 
arrangements  can  be  made.  For 
example,  if  the  employee  must  promptly 
vacate  the  residence  at  his/her  old  post 
of  duly,  if  may  be  less  costly  to  the 
Government  and  more  convenient  to  the 
employee  to  complete  arrangements  for 
new  residence  quarters  before  the  move 
actually  takes  place.  A  trip  for  the 
purpose  of  finding  and  arranging  new 
residence  quarters  may  be  justified  in 
such  circumstances. 

(c)  In  other  situations,  it  may  be  less 
costly  to  allow  the  employee  and  his/ 
her  family  to  remain  m  temporary 
quarters  at  the  new  official  station  for  a 
longer  period  than  might  otherwise  be 
required,  subject  to  the  limitations  of 
Part  302-5.  until  permanent  quarters  are 
found.  If  temporary  quarters  are  to  be 
authorized,  a  trip  for  seeking  permanent 
residence  quarters  may  be  avoided. 
Similarly,  it  may  be  less  costly  to  the 
Government  and  more  satisfactory  to 
the  employee  for  the  employee's 
immediate  family  to  remain  at  the 
residence  in  the  old  official  station 
locality  after  the  employee  has  reported 
at  his/her  new  official  station  and  has 
time  to  select  permanent  quarters  after 
he/she  has  had  an  opportunity  to 
become  more  familiar  with  , 
neighborhoods,  local  transportation 
facilities,  schools,  and  the  housing 
market.  In  some  instances  the  employee 
may  be  on  temporary  duty  at  the  new 
station  for  a  period  before  the  actual 
transfer  becomes  effective.  Under  these 
circumstances,  a  special  trip  by  the 
employee  to  the  new  olTicial  station  for 
the  purpose  of  fmding  quarters  should 
not  be  necessary.  It  may  also  be 
possible  for  the  agency  to  avoid  or 
shorten  (he  duration  of  a  trip  by 
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providing  assistance  and  information  to 
the  employee  concerning  local  housing 
conditions  and  markets  These 
guidelines  shall  be  observed  in  order  to 
eliminate  wasteful  or  unnecessary'  tnps 
In  addition,  reimbursement  for  travel 
and  transportation  expenses  for  trips  to 
seek  permanent  quarters  shall  not  be 
authorized  under  the  following 
circumstances 

(1)  When  an  employee  will  be 
assigned  to  Government  or  other 
prearranged  residence  quarters  at  the 
new  official  station  location; 

(2)  When  the  employee  has  not  yet 
formally  agreed  to  transfer  to  the  new 
station  (see  S  302-1. 5(a)): 

(3)  When  either  the  old  or  new  duty 
station,  or  both,  are  located  outside  the 
continental  United  States;  and 

(4)  When  the  map  distance  between 
the  old  and  new  stations  is  less  than  75 
miles  via  a  usually  traveled  surface 
route. 

§  302-4.2    Duration  of  trip. 

The  round  tnp  should  be  allowed  for  a 
reasonable  period  of  time  considering 
distance  between  the  old  and  new 
official  stations,  mode  of  transportation 
to  be  used,  and  the  housing  situation  at 
the  new  official  station  location.  In  no 
instance  shall  the  penod  of  the  round 
trip  at  Government  expense  be  allowed 
in  excess  of  10  calendar  days,  including 
travel  time.  In  authorizing  or  allowing  a 
particular  mode  of  transportation, 
consideration  shall  be  given  to  providing 
minimum  time  en  route  and  maximum 
time  at  the  new  official  station  locality 
Accordingly,  if  the  use  of  a  pnvately 
owned  automobile  is  permitted,  this  use 
is  considered  advantageous  to  the 
Government  and  the  mileage  allowance 
shall  be  as  provided  in  {  302-2.3  (b)  and 
(c).  Reasonable  expenses  for  local 
transportation  at  the  location  of  the  new 
official  station  shall  be  allowed 
Agencies  may  authonze  local 
transportation  by  common  carrier,  local 
transit  systems,  commercially  rented 
automobiles,  or  privately  owned 
automobiles;  however,  the  mode  of  local 
transportation  must  be  consistent  with 
the  mode  of  transportation  authorized 
for  travel  to  and  from  the  new  official 
station.  Expenses  for  the  use  of  taxis 
shall  be  limited  to  transportation 
between  depots,  airports,  or  other 
carrier  terminals,  and  place  of  lodging, 

;  302-4.3    Procedural  raquiraments. 

(a)  After  employee's  agreement  to 
transfer  A  trip  for  finding  residence 
quarters  shall  not  be  permitted  at 
Government  expense  until  after  an 
employee  has  agreed  to  the  transfer  and 
the  date  of  the  transfer  has  been 
established,  and  shall  not  be  authorized 


under  circumstances  where  the  purpose 
of  the  trip  is  to  permit  the  employee  to 
decide  whether  he'she  will  accept  the 
transfer  If  an  employee  accepts  a 
transfer  and.  after  making  a  trip  to  the 
new  station  for  the  purpose  of  finding 
permanent  quarters  or  after  the  spouse 
has  made  such  a  trip,  declines  the 
transfer  he/she  is  subject  to  the 
provisions  of  §  302-1  5  concerning 
recovery  of  amounts  reimbursed  for 
travel. 

(b)  Eligibility.  This  Part  302-^  applies 
only  in  connection  with  a  permanent 
change  of  station  Per  diem  allowances 
for  the  employee  and/or  spouse  during 
the  round  trip  shall  be  as  prescribed  in 
§§  302-2.1,  302-2.2(b).  and  302-2.3(d), 
New  appointees  covered  under  §  302- 
111  and  employees  assigned  under  the 
Government  Employees  Training  Act  (5 
use.  4109)  or  their  spouses  shall  not  be 
allowed  such  round-trip  travel. 

(c)  Authonzation  prior  to  trip.  The  trip 
for  finding  residence  quarters  shall  not 
be  made  at  Government  expense  unless 
a  permanent  change  of  station  travel 
order  has  been  issued  which  includes 
authonzation  for  the  round  trip  and 
mode  of  transportation  and  period  of 
time  allowed  for  the  trip,  specifies  the 
date  for  reporting  at  the  new  official 
station,  and  indicates  that  the  employee 
has  signed  the  required  agreement.  An 
employee  shall  be  in  a  duty  status 
during  the  authorized  round-trip  period 
of  absence. 

§  302-4.4    Advance  o<  funds. 

Advance  of  funds  may  be  made  in 
connection  with  the  allowance 
authorized  in  this  Part  302-4  under  the 
policies  and  procedures  prescnbed  in 
§  302-1.14(a). 

PART  302-5— SUBSISTENCE  WHILE 
OCCUPYING  TEMPORARY  QUARTERS 

J02-5.1    Policy. 

302-5.2    Conditions  and  limitations  for 

eligibility. 
102-5,3     Exclusions. 
302-5  4     Allowable  amount. 
3<12-5.5     Advance  of  funds. 

Authority:  5  U  S.C.  5721-5734;  20  U.S.C. 
905(d):  E.0. 11609,  July  22,  1971  (36  FR  13747). 

$302-5.1     Policy. 

Heads  of  agencies  shall  prescribe 
procedures  for  administering  these 
provisions  reasonably  and  equitably  so 
that  the  necessity  for  allowing 
subsistence  expenses  and  the  amount  of 
time  an  employee  and  members  of  his/ 
her  immediate  family  use  temporary 
quarters  is  justified  in  connection  with 
the  employee's  transfer  to  a  new  official 
station.  As  a  general  policy,  the  period 
for  temporary  quarters  shall  be  reduced 


or  avoided  if  a  round  trip  to  seek 
permanent  residence  quarters  has  been 
made  or  if,  as  a  result  of  extended 
temporary  duty  at  the  new  official 
station  or  other  circumstances  (for 
example,  if  the  family  does  not  move 
until  some  time  after  the  employee's 
transfer),  the  employee  has  had 
adequate  opportunity  to  complete 
arrangements  for  permanent  quarters. 
The  administrative  determination  as  to 
whether  the  occupancy  of  temporary 
quarters  is  necessary  and  the  length  of 
time  for  occupancy  shall  be  made  on  an 
individual-case  basis. 

S  302-5.2    Conditions  and  limitations  lor 
•Ugibility. 

(a)  Length  of  time  allowed  and 
location  of  new  official  station — (l) 
Initial  period  of  temporary  quarters.  An 
employee  for  whom  a  permanent  change 
of  station  is  authorized  or  approved 
shall  be  allowed  subsistence  expenses 
for  himself/herself  and  for  each  member 
of  his/her  immediate  family  (defined  in 
5  302-1.4(e))  for  a  period  of  not  more 
than  60  consecutive  days  when 
occupancy  of  temporary  quarters  is 
determined  to  be  necessary  and  the  new 
official  station  is  located  within  the 
United  States,  its  territories  and 
possessions,  the  Commonwealth  of 
Puerto  Rico,  and  the  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
under  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  (as  described  in 
section  3(a)  of  the  Panama  Canal  Act  of 
1979),  provided  a  written  agreement  as 
required  in  §  302-1.5  is  signed  in 
connection  with  the  transfer.  The  period 
of  consecutive  days  may  be  interrupted 
for  the  time  that  is  allowed  for  travel 
between  the  old  and  new  official 
stations,  or  for  circumstances 
attributable  to  official  necessity  as,  for 
example,  an  intervening  temporary  duty 
assignment. 

(2)  Additional  time  in  certain  cases. 
Subsistence  expenses  as  provided  in 
paragraph  (a)(1)  of  this  section  may  be 
allowed  for  an  additional  period  of  time 
not  to  exceed  60  consecutive  days 
provided  the  head  of  the  agency,  or  his/ 
her  designee,  determines  that  there  are 
compelling  reasons  for  the  continued 
occupancy  of  temporary  quarters.  The 
total  period  of  time  in  temporary 
quarters  shall  not  exceed  120  days 
under  any  circumstances.  The  same 
considerations  as  expressed  in  §  302-5.1 
are  applicable  in  allowing  any  part  of 
the  additional  60  days.  Authorizations  to 
extend  the  temporary  quarters  period 
and  the  number  of  days  authorized  shall 
be  held  to  a  minimum.  Extensions  of  the 
temporary  quarters  period  may  be 


authorized  only  in  situations  where 
there  is  a  demonstrated  need  for 
additional  time  due  to  circumstances 
which  have  occurred  during  the  initial 
60-day  period  of  occupancy  and  which 
are  determined  to  be  beyond  the 
employee's  control  and  acceptable  to 
the  agency.  Examples  of  compelling 
reasons  which  cbuld  be  considered  as 
beyond  the  employee's  control  may 
include,  but  are  not  limited  to,  the 
following  situations: 

(i)  Shipment  and/or  delivery  of 
household  goods  to  new  residence  is 
delayed  due  to  extended  transit  time 
incident  to  ocean  transportation,  strikes, 
customs  clearance,  hazardous  weather, 
fires,  floods  or  other  acts  of  God,  or 
similar  events. 

(ii)  New  permanent  residence  cannot 
be  occupied  because  of  unanticipated 
problems  (delays  in  settlement  on  new 
residence,  short  term  delay  in 
construction  of  a  new  residence,  etc.). 

(iii)  Inability  to  locate  permanent 
residence  which  is  adequate  for  family 
needs  because  of  housing  conditions  at 
the  new  official  station. 

(iv)  Sudden  illness,  injury,  or  death  of 
em.ployee  or  immediate  family  member. 

(3)  Authorizing  less  than  maximum 
time.  The  specified  time  limits  are 
maximum  periods,  and  the  normal 
length  of  necessary  occupancy  of 
temporary  quarters  is  expected  to 
average  much  less.  Temporary  quarters 
should  be  regarded  as  an  expedient  to 
be  used  only  if,  or  for  as  long  as, 
necessary  until  the  employee  concerned 
can  move  into  permanent  residence 
quarters. 

(b)  Transfer  to  foreign  area.  When  the 
new  official  station  is  located  in  a 
foreign  area,  the  employee  is  not  eligible 
for  temporary  quarters  allowances 
under  this  regulation.  When  temporary 
lodgings  are  obtained  in  a  foreign  area, 
or  in  the  United  States  prior  to 
transferring  to  a  foreign  area,  the 
employee  may  be  eligible  for  an 
allowance  under  the  Standardized 
Regulations  (Government  Civilians. 
Foreign  Areas)  prescribed  by  the 
Department  of  State. 

(c)  What  constitutes  temporary 
quarters.  Generally,  the  term 
"temporary  quarters"  refers  to  lodging 
obtained  from  private  or  commercial 
sources  for  the  purpose  of  temporary 
occupancy  after  vacating  the  residence 
occupied  when  the  transfer  was 
authorized.  However,  occupancy  of 
temporary  quarters  that  eventually 
become  the  employee's  permanent 
residence  shall  not  prevent  payment  of 
the  temporary  quarters  allowance  if,  in 
the  agency's  judgment,  the  employee 
shows  satisfactorily  that  the  quarters 
occupied  were  intended  initially  to  be 


only  temporary.  In  making  this 
determination,  the  agency  should 
consider  factors  such  as  the  duration  of 
the  lease,  movement  of  household 
effects  into  the  quarters,  type  of 
quarters,  expressions  of  intent,  dt'impts 
to  secure  a  permanent  dwelhng.  and  the 
length  of  time  the  employee  occupies  the 
quarters. 

(d)  Temporary  quarters  located  at 
other  than  official  station.  As  a  general 
rule,  the  location  of  the  temporary 
quarters  must  be  within  reasonable 
proximity  of  the  old  and/or  new  official 
station  Payment  of  subsistence 
expenses  for  occupancy  of  temporary 
quarters  in  other  locations  sh^ll  not  be 
allowed  unless  justified  Ir, 
circumstances  unique  to  the  individual 
employee  or  the  employee  s  family  that 
are  reasonably  related  and  incident  to 
the  transfer.  Payment  for  such  expenses 
must  be  authorized  or  approved  by  the 
head  of  the  employing  agency,  or  his/ 
her  designee,  provided  the  designee  is  at 
a  level  high  enough  to  ensure  adequate 
review  of  the  circumstances  involved 
and  to  determine  that  payment  of  the 
temporary  quarters  allowance  is 
justified.  Occupancy  of  temporary 
quarters  shall  not  be  approved  for 
vacation  purposes  or  other  reasons 
unrelated  to  the  transfer. 

(e)  Beginning  of  eligibility  period.  The 
use  of  temporary  quarters  for 
subsistence  expense  purposes  under 
these  provisions  may  begin  as  soon  as 
the  employee's  transfer  has  been 
authorized,  and  the  wntten  agreement 
required  in  §  302-1. .S  has  been  signed.  In 
order  to  be  eligible  for  the  temporary 
quarters  allowance,  the  period  of  use  of 
surh  quarters  for  which  a  claim  for 
reimbursement  is  made  must  begin  not 
later  thrm  30  days  from  the  date  the 
em.ployee  reported  for  duty  at  his/her 
new  official  station,  or  if  not  begun 
during  this  period,  not  later  than  30  days 
from  the  date  the  family  vacates  the 
residence  at  the  old  official  station,  but 
not  beyond  the  maximum  time  for 
beginning  allowable  travel  and 
transportation.  (See  §  302-1.6.) 

(f)  Computution  of  eligibility  period 
end  termination.  When  computing  the 
length  of  time  allowed  for  temporary 
quarters  at  Government  expense,  the 
time  period  will  begin  for  the  employee 
and  all  members  of  the  immediate 
family  when  either  the  employee  or  any 
member  of  the  immediate  family  begins 
the  period  of  use  of  such  quarters  for 
which  a  claim  for  reimbursement  is 
made.  The  time  period  shall  run 
concurrently  for  the  employee  and  all 
members  of  the  immediate  family.  The 
employee  may  occupy  temporary 
quarters  at  one  location  while  members 
of  the  immediate  family  occupy  quarters 


at  another  location.  (However,  see 
limitations  in  paragraph  (d)  of  this 
section.)  The  period  of  eligibility  shall 
terminate  when  the  employee  or  any 
member  of  the  immediate  family 
occupies  permanent  residence  quarters 
or  when  the  authorized  period  of  time 
expires  v/hichever  occurs  first. 

(g)  Ejlect  of  partial  days  on  eligibility 
period.  Occupancy  of  temporary 
quarters  for  less  than  a  whole  day 
constitutes  one  full  calendar  day  of  the 
eligibility  period. 

(1)  Claim  for  temporary  quarters 
when  occupancy  begins  the  same  day 
en  route  travel  ends.  The  guidelines  in 
paragraphs  (g)(1)  (i)  and  (ii)  of  this 
section  shall  be  used  for  determining  the 
eligibility  period  for  temporary  quarters 
subsistence  expense  reimbursement  and 
in  computing  maximum  reimbursement 
when  occupancy  of  temporary  quarters 
for  reimbursement  purposes  occurs  the 
same  day  that  en  route  travel  per  diem 
ends. 

(i)  En  route  travel  of  more  than  24 
hours.  When  en  route  travel  is  more 
than  24  hours,  the  eligibility  period  for 
reimbursement  for  temporary  quarters 
subsistence  expenses  shall  start  at  (he 
begiruiing  of  the  calendar  day  quarter 
immediately  following  the  calendar  day 
quarter  in  which  en  route  travel  per 
diem  ends. 

(ii)  En  route  travel  of  24  hours  or  less. 
When  en  route  travel  is  24  hours  or  less, 
the  eligibility  period  for  reimbursement 
for  temporary  quarters  subsistence 
expenses  shall  start  at  the  beginning  of 
the  same  calendar  day  quarter  in  which 
en  route  travel  per  diem  ends. 

(2)  Claims  for  temporary  quarters 
occupancy  in  all  other  cases  In  all 
cases  other  than  those  covered  in 
paragraph  (g)(1)  of  this  section  (e.g.. 
when  occupancy  of  temporary  quarters 
occurs  at  the  old  official  station  or  when 
reimbursement  for  occupancy  of 
temporary  quarters  is  not  claimed  on  the 
some  day  that  en  route  travel  per  diem 
begins  or  ends),  the  temporary  quarters 
period  shall  start  as  provided  in 
paragraph  (g)(2)  (i)  or  (ii)  of  this  section. 

(i)  Old  and  new  official  stations 
within  the  continental  United  States. 
When  both  the  old  and  new  official 
stations  are  within  the  continental 
United  States,  the  temporary  quarters 
period  shall  start  at  12:01  a.m.  of  the 
calendar  day  (see  $  301-7. 1(b)(1)  of  this 
title)  in  which  temporary  quarters 
subsistence  expense  reimbursement  is 
claimed,  provided  the  temporary 
quarters  are  occupied  during  that 
calendar  day. 

(ii)  Old  and/or  new  official  station 
outside  the  continental  United  States. 
When  the  old  and/or  new  oftlcial 
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station  is  outside  the  continental  United 
States,  the  temporary  quarters  shall 
start  with  the  first  quarter  of  the 
calendar  day  in  which  temporary 
quarters  subsistence  exppnse 
reimbursement  is  claimed,  provided  the 
temporary  quarters  are  occupied  during 
that  calendar  day 

(3)  Termination  of  eii^ibinty  period. 
The  temporary  quarters  period  shall 
terminate  at  m.idnight  of  the  last  day  of 
eligibility. 

(h)  Allowance  when  short  distance 
transfer  IS  involved.  An  employee  or 
members  of  his/her  immediate  family 
shall  not  be  eligible  fi.ir  teTipornry 
quarters  expenses  when  the  distance 
between  the  new  official  stdtion  and  old 
residence  is  not  more  than  40  miles 
greater  than  the  distance  between  the 
old  residence  and  the  old  official 
station,  except  that  the  expenst;?  of 
temporary  quarters  are  allowable  for  'he 
period  during  which  the  employee  is 
awaiting  the  amval  of  his/her 
household  goods  shipped  from  the  old  to 
the  new  residence,  provided  the  use  of 
such  quarters  is  begun  not  later  than  the 
maximum  time  for  beginning  allowable 
travel  and  transportation.  All 
measurements  shall  be  made  according 
to  map  distance  along  a  usually  traveled 
route. 

(i)  Duplication  of  other  allowances.  In 
no  cases  shall  subsistence  expenses 
under  these  provisions  be  allowed 
which  duplicate,  in  whole  or  in  part, 
payments  received  under  other  laws  or 
regulations  covenng  similar  costs.  (A 
cost-of-living  allowance  payable  under  5 
U.S.C.  5941  is  not  a  duplication  of 
subsistence  expenses  ) 

§  302-5J    ExduMons. 

The  provisions  of  this  Part  302-5  do 
not  apply  to  new  appointees,  including 
those  appointees  covered  in  §  302-1.11, 
employees  assigned  under  the 
Government  Employees  Training  Act  (5 
U.S.C.  4109).  or  employees  returning 
from  overseas  assignments  for  the 
purpose  of  separation. 

§  302-5.4    Allowable  amount  i 

(a)  Actual  expenses  allowed. 
Reimbursement  shall  be  made  only  for 
actual  subsistence  expenses  incurred 
provided  these  are  incident  to 
occupancy  of  temporary  quarters  and 
are  reasonable  in  amount.  Allowable 
subsistence  expenses  include  only 
charges  for  meals  (including  groceries 
consumed  during  occupancy  of 
temporary  quarters),  lodging,  fees  and 
tips  incident  to  meals  and  lodging. 
laundry,  and  cleaning  and  pressing  of 
clothing.  Expenses  of  local 
transportation  incurred  for  any  purpose 


during  occupancy  of  temporary  quarters 
shall  not  be  allowed. 

(b)  Itemization  and  receipts.  The 
actual  expenses  shdU  be  itemized  in  a 
manner  prescribed  by  the  head  of  the 
agency  which  w;ll  permit  at  Itaaf  a 
review  of  the  amounts  spent  daily  for  (1) 
lodging,  (2)  meals,  and  (3)  other 
allowable  items  of  subsistence 
expenses.  Receipts  shall  be  required  at 
least  for  lodging  and  laundry  and 
cleaning  pxpenses  (except  when  coin- 
operated  facilities  are  used). 

(c)  Ma.Kmium  n-'m'bumement.  The 
amount  which  may  be  reimbursed  for 
temporary  quarters  subsistence 
expenses  shoii  be  the  actual  amount  of 
allowable  expenses  incurred  for  each 
30-day  period  not  to  exceed  a  maximum 
amount  basrd  on  the  applicable  daily 
rate  prescribed  under  paragraphs  (c)(2) 
through  (4)  of  this  section  multiplied  by 
-30.  The  daily  actual  subsistence 
expenses  required  to  be  itemized  under 
paragraphs  (al  and  (b|  of  this  section 
will  be  totaled  for  each  30-day  period  to 
permit  a  comparison  with  the  maximum 
allowable  amount  for  the  particular 
period.  If  less  than  a  3()-day  penod  is 
authorized,  or  used,  the  maximum 
aliowdbie  amount  will  be  based  on  the 
number  of  days  authorized,  or  used, 
multiplied  by  the  applicable  daily  rate. 

(1)  Applicable  n,r\imum  per  diem 
rates.  1  he  maximum  per  diem  rate  to  be 
used  for  computations  under  paragraphs 
(c)  (2)  through  (4)  of  this  section,  shall  be 
as  follows. 

(i)  For  temporary  quarters  located  in 
the  continental  United  Slates  the 
applicable  maximum  per  diem  rate  is 
the  standard  CONUS  rate  ($66) 
prescribed  under  §  301-7. 5|a)  of  this 
tide. 

(li)  For  temporary  quarters  in 
applicable  locations  outside  the 
continental  United  Stales,  the  maximum 
per  diem  rate  is  the  rate  prescribed  by 
the  St^cretary  of  Defense  or  by  the 
Secretary  of  State  under  §  301-7.2  (b)  or 
(c)  of  this  title  for  the  locahty  of  the 
temporary  quarters. 

(2)  For  the  first  30  days. 
Reimbursement  for  the  first  30  days  will 
be  limited  as  follows: 

(i)  For  the  employee,  or  for  the 
unaccompanied  spouse  (i.e.,  the  spouse 
necessarily  occupies  temporary  quarters 
in  a  location  separate  from  employee), 
the  daily  rate  shall  not  exceed  the 
maximum  per  diem  rate  prescribed  in 
paragraph  ((..)(11  of  this  section. 

(ii)  For  the  spouse  when  accompanied 
by  the  employee,  the  daily  rate  shall  not 
exceed  two-thirds  of  the  employee's 
daily  rate  established  in  paragraph 
(c)(2)(i)  of  this  section. 

(ill)  For  each  other  member  of  the 
employee  8  immediate  family  who  is  12 


years  of  age  or  older,  the  daily  rate  shall 
not  exceed  two-thirds  of  the  daily  rate 
established  in  paragraph  (c)(2)(i)  of  this 
section  for  the  employee  or  the 
unaccompanied  spouse,  as  appropriate. 

(iv)  For  each  member  of  the 
employee's  immediate  family  who  is 
under  12  years  of  age,  the  daily  rate 
shall  not  exceed  one-half  of  the  daily 
rate  established  in  paragraph  (c)(2)(i)  of 
this  section  for  the  employee  or  the 
unaccompanied  spouse,  as  appropriate. 

(v)  If  the  temporary  quarters  occupied 
are  in  the  continental  United  States,  the 
maximum  daily  rates  prescribed  under 
paragraphs  (fii2)  (i)  through  (iv)  of  this 
section  are  $66,  $44,  $44,  and  $33, 
respectively. 

(3)  For  /A^  second  30  days.  The  daily 
rates  for  the  second  30-day  period  for 
the  employee  and  each  member  of  the 
immediate  family  shall  be  three-fourths 
of  the  daily  rates  prescribed  under 
paragraph  (c)(2)  of  this  section.  For 
example,  if  the  temporary  quarters 
occupied  are  located  in  the  continental 
United  States  the  following  limitations 
will  apply  based  on  a  standard  CONUS 
rate  of  $66: 

(i)  For  an  employee,  or 
unaccompanied  spouse,  the  daily  rate 
shall  not  exceed  $49.50; 

(ii)  For  an  accompanying  spouse,  the 
daily  rate  shall  not  exceed  $33; 

(iii)  For  each  other  family  member  12 
years  of  age  or  older,  the  daily  rale  shall 
not  exceed  $33;  and 

(iv)  For  each  family  member  under  12 
years  of  age,  the  daily  rate  shall  not 
exceed  $24.75. 

(4)  Additional  60  days.  When  the 
agency  authorizes  an  extension  of  time 
for  occupancy  of  temporary  quarters 
beyond  the  first  60  days  (not  to  exceed 
an  additional  60  days)  due  to  compelling 
reasons  as  provided  in  5  302-5.2(a)(2), 
the  additional  days  shall  be  computed  at 
the  same  rates  allowed  for  the  second 
30-day  period  in  paragraph  (c)(3)  of  this 
section  for  the  employee  and  each 
member  of  the  immediate  family. 

§  302-5.5    Advance  of  funds. 

Advance  of  funds  may  be  made  in  30- 
day  increments  in  connection  with 
subsistence  expenses  covered  by  this 
Part  302-5  under  policies  and 
procedures  prescribed  in  §  302-1. 14(a). 
The  initial  advance  of  funds  for 
temporary  quarters  subsistence 
expenses  shall  not  exceed  the  maximum 
amount  allowable  under  §  302-5.4(c){2) 
for  the  first  30-day  period  (or  other 
authorized  period  if  less  than  30  days). 
Thereafter,  funds  may  be  advanced  for 
subsequent  30-day  periods  as  authorized 
by  the  agency.  Agencies  should  advise 
employees  that  when  an  advance  of 


funds  is  needed  for  the  second  and 
subsequently  authorized  30-day  periods, 
the  request  for  advance  should  be 
submitted  in  sufficient  time  to  allow  for 
processing,  approval,  and  issuance  of 
the  advance  of  funds. 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

Sec 

302-6.1    Conditions  and  requirements  under 
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302-6.2    Reimbursable  and  nonreimbursable 

expenses. 
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requirements. 
302-6.4    Exclusions. 
302-6.5    Advance  of  funds. 

Authority:  5  U.S.C.  5721-5734:  20  U  S.C. 
M5(a):  E.O.  11609,  July  22,  1971  (36  PR  13747) 

§302-6.1    Conditions  and  requirements 
under  whtch  allowances  are  payable. 

To  the  extent  allowable  under  this 
provision,  the  Government  shall 
reimburse  an  employee  for  expenses 
required  to  be  paid  by  him/her  in 
connection  with  the  sale  of  one 
residence  at  his/her  old  official  station. 
for  purchase  (including  construction)  of 
one  dwelling  at  his/her  new  official 
station,  or  for  the  settlement  of  an 
unexpired  lease  involving  his/her 
residence  or  a  lot  on  which  a  mobile 
home  used  as  his/her  residence  was 
located  at  the  old  official  station 
provided  the  following  conditions  are 
met: 

(a)  Transfers  covered — agreement 
required.  A  permanent  change  of  station 
is  authorized  or  approved  and  the  old 
and  new  official  stations  are  located 
within  the  50  States,  the  District  of 
Columbia,  the  territories  and 
possessions  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  or  the 
areas  and  installations  in  the  Republic 
of  Panama  made  available  to  the  United 
States  under  the  Panama  Canal  Treaty 
of  1977  and  related  agreements  (as 
described  in  section  3(a)  of  the  Panama 
Canal  Act  of  1979),  and  the  employee 
has  signed  an  agreement  as  required  in 

§  302-1.5.  (See  exclusions  in  §  302-6.4.) 

(b)  Location  and  type  of  residence. 
The  residence  or  dwelling  is  the 
residence  as  described  in  §  302-1.4(j). 
which  may  be  a  mobile  home  and/or  the 
lot  on  which  such  mobile  home  is 
located  or  will  be  located. 

(c)  Title  requirements.  The  title  to  the 
residence  or  dwelling  at  the  old  or  new 
official  station,  or  the  interest  in  a 
cooperatively  owned  dwelling  or  in  an 
unexpired  lease,  is  in  the  name  of  the 
employee  alone,  or  in  the  joint  names  of 
the  employee  and  one  or  more  members 


of  his/her  immediate  family,  or  solely  in 
the  name  of  one  or  more  members  of 
his/her  immediate  family,  F'or  an 
employee  to  be  eligible  for 
reimbursement  of  the  costs  of  seilinB  a 
dwelling  or  terminating  a  lease  at  the 
old  official  station,  the  employee  s 
interest  in  the  property  must  have  been 
acquired  prior  to  the  date  the  employee 
was  first  definitely  informed  of  his/her 
transfer  to  the  new  official  station 

(d)  Occupancy  reqiurenifnls.  The 
dwelling  for  which  reimbursement  of 
selling  expenses  is  claimed  was  the 
employees  residence  at  the  time  he/she 
was  first  definitely  informed  by 
competent  authority  of  his/her  transfer 
to  the  new  official  station. 

[el  Time  limitation — (1)  Initial  period. 
The  settlement  dates  for  the  sale  and 
purchase  or  lease  termination 
transactions  for  which  reimbursement  is 
requested  are  not  later  than  2  years  after 
the  date  that  the  employee  reported  for 
duty  at  the  new  official  station. 

(2)  Extension  of  time  limitation,  (i) 
Upon  an  employee's  written  request,  the 
2-year  time  limitation  for  completion  of 
the  sale  and  purchase  or  lease 
termination  transactions  may  be 
extended  by  the  head  of  the  agency  or 
his/her  designee  for  an  additional 
period  of  time  not  to  exceed  1  year. 

(ill  The  employee's  written  request 
should  be  submitted  to  the  appropriate 
agency  official(s)  as  soon  as  the 
employee  becomes  aware  of  the  need 
for  an  extension  but  before  expiration  of 
the  2-year  limitation:  however,  in  no 
case  shall  the  request  be  sultmitted  later 
than  30  calendar  days  after  the 
expiration  date  unless  this  30-day  period 
is  specifically  extended  by  the  agency. 

(lii)  Approval  of  this  additional  period 
of  time  shall  be  based  on  a 
determination  that  extenuating 
circumstances,  acceptable  to  the  agency 
concerned,  have  prevented  the 
employee  from  completing  the  sale  and 
purchase  or  lease  termination 
transactions  in  the  mitidl  timeframe  and 
that  the  residence  transartifins  are 
reasonably  related  to  the  transfer  of 
official  station. 

(iv)  When  an  employee  is  eligible  for 
an  extension  of  the  time  limitations  for 
completion  of  a  residence  transaction 
and  such  an  extension  is  approved  by 
an  agency,  relocation  entitlements  and 
allowances  shall  be  determined  by  using 
the  entitlements  and  allowances 
prescnbed  by  regulations  in  effect  on 
the  employee's  effective  date  of  transfer 
and  not  the  entitlements  and  allowances 
in  effect  at  the  time  the  extension  of  the 
time  limitation  is  approved.  (See  §  302- 
1.3(d).) 

(f)  Payment  of  expenses  by 
employee — pro  rata  entitlement.  The 


expenses  for  which  reimbursement  is 
claimed  were  paid  by  the  employee.  If 
any  expenses  were  shared  by  persons 
other  than  the  employee,  reimbursement 
is  limited  to  the  portion  actually  paid  by 
the  employee.  If  the  residence  is  a 
duplex  or  another  type  of  multiple 
occupancy  dwelling  which  is  occupied 
only  partially  by  the  employee,  or 
whenever  the  employee  shares 
responsibility  for  a  leased  property 
(such  as  a  shared  apartment 
arrangement),  expenses  shall  be 
reimbursed  on  a  pro  rata  basis.  The 
employee  shall  also  be  limited  to  pro 
rata  reimbursement  when  he/she  sells 
or  purchases  land  in  excess  of  that 
which  reasonably  relates  to  the 
residence  site. 

§  302-6.2     Reimbursable  and 
nonreimbiirsabte  eipenses 

(a)  Droii.ers  fees  uiiJ  rtrul  estate 
commissions.  A  broker's  fee  or  real 
estate  commission  paid  by  the  employee 
for  services  in  selling  his/her  residence 
is  reimbursable  but  not  in  excess  of 
rates  generally  charged  for  such  services 
by  the  broker  or  by  brokers  in  the 
locality  of  the  old  official  station.  No 
such  fee  or  commission  is  reimbursable 
in  connection  with  the  purchase  of  a 
home  at  the  new  official  station. 

(b)  Other  advertising,  selling,  and 
appraisal  expenses.  Costs  of  newspaper, 
bulletin  board,  multiple-listing  services, 
and  other  advertising  for  sale  of  the 
residence  at  the  old  official  station  are 
reimbursable  if  the  employee  has  not 
paid  for  such  services  in  the  form  of  a 
broker's  fee  or  real  estate  agent's 
commission.  The  customary  cost  of  an 
appraisal  also  may  be  reimbursed. 

(c)  Legal  and  related  expenses.  To  the 
extent  such  costs  have  not  been 
included  in  brokers'  or  similar  services 
for  which  reimbursement  is  claimed 
under  other  categories,  the  following 
expenses  are  reimbursable  with  respect 
to  the  sale  and  purchase  of  residences  if 
they  are  customarily  paid  by  the  seller 
of  a  residence  at  the  old  official  station 
or  if  customarily  paid  by  the  purchaser 
of  a  residence  at  the  new  o^icial  station, 
to  the  extent  they  do  not  exceed 
amounts  customarily  charged  in  the 
locality  of  the  residence:  costs  of  (l ) 
searching  title,  preparing  abstract,  and 
legal  fees  for  a  title  opinion,  or  (2)  where 
customarily  furnished  by  the  seller,  the 
cost  of  a  title  insurance  policy;  costs  of 
preparing  conveyances,  other 
instruments,  and  contracts  and  related 
notary  fees  and  recording  fees;  costs  of 
making  surveys,  preparing  drawings  or 
plats  when  required  for  legal  or 
fniincLnt;  pu'-poses;  and  similar 
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expenses.  Costs  of  htigation  are  not 
reimbursable, 
tdj  Miscellaneous  expenses — (1) 


protection  of,  and  required  by,  the 
lender, 
(ix)  Owner's  title  insurance  policy, 


percent  of  the  actual  sale  price  or 
$17,813,  whichever  is  the  lesser  amount; 
and 
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transmitting  the  claim  application  with 
supporting  attachments.  Reimbursement 
may  be  in  two  porfs:  i.e.,  a  payment  for 


and  Urban  Development.  Techrucal 
assistance  in  deterraming  the 
reasonableness  of  an  expeiise  may  be 


Aotborily;  5  U.S.C  S721-5734;  30  VSXi 
905(a);  E.O.  11609.  July  22.  1971  (36  FR  13747). 
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expenses.  Costs  of  litigation  are  not 
reimbursable. 

(d)  Miscellaneous  expenses— i  I) 
Reimbursable  items.  The  following 
expenses  are  reimbursable  in 
connection  with  the  sale  and/ or 
purchase  of  a  residence,  provided  they 
are  customarily  paid  by  the  seller  of  a 
residence  in  the  locality  of  the  old 
official  station  or  by  the  purchaser  of  a 
residence  at  the  new  official  station,  to 
the  extent  they  do  not  exceed 
specifically  stated  limitations,  or  in  the 
absence  thereof,  amounts  customarily 
paid  in  the  locality  of  the  residence: 

(i)  FHA  or  VA  fee  for  the  loan 
application. 

(ii)  Loan  origination  fees  and  similar 
charges  such  as  loan  assumption  fees 
and  loan  transfer  fees  A  loan 
origination  fee  is  a  fee  paid  by  the 
borrower  to  compensate  the  lender  for 
administrative  type  expenses  incurred 
in  originating  and  processing  a  loan. 
Reimbursement  for  a  loan  assumption 
fee  or  a  loan  transfer  fee  or  a  similar 
charge  also  may  be  allowed,  if  it  is 
assessed  in  lieu  of  a  loan  origination  fee 
and  reflects  charges  for  services  similar 
to  those  covered  by  a  loan  origination 
fee.  An  employee  may  be  reimbursed  for 
these  fees  in  an  amount  not  in  excess  of 
1  percent  of  the  loan  amount  without 
itemization  of  the  lender's 
administrative  charges.  Reimbursement 
may  exceed  1  percent  only  if  the 
employee  shows  by  clear  and 
convincing  evidence  that: 

(A)  The  higher  rate  does  not  mcJude 
prepaid  interest,  points,  or  a  mortgage 
discount;  and 

(B)  The  higher  rate  is  customarily 
charged  in  the  locaUty  where  the 
residence  is  located. 

(lii)  Cost  of  preparing  credit  reports. 

(iv)  Mortgage  and  transfer  taxes. 

(v)  State  revenue  stamps. 

(vi)  Other  fees  and  charges  similar  in 
nature  to  those  listed  in  paragraphs 
(d)(1)  (!)  through  (v)  of  this  section, 
unless  specifically  prohibited  in 
paragraph  (d)(2)  of  this  section. 

(vii)  Charge  for  prepayment  of  a 
mortgage  or  other  security  instrument  in 
connection  with  the  sale  of  a  residence 
at  the  old  official  station  to  the  extent 
the  terms  in  the  mortgage  or  other 
security  instrument  provide  for  this 
charge.  This  prepayment  penalty  is  also 
reimbursable  when  the  mortgage  or 
other  security  instrument  does  not 
specifically  provide  for  prepayment 
provided  this  penalty  is  customarily 
charged  by  the  lender,  but  in  that  case 
the  reimbursement  may  not  exceed  3 
months'  interest  on  the  loan  balance. 

(viii)  Mortgage  title  insurance  policy, 
paid  for  by  the  employee,  on  a  residence 
purchased  by  the  employee  for  the 


protection  of,  and  required  by,  the 
lender. 

(ix)  Owner's  title  insurance  policy, 
provided  it  is  a  prerequisite  to  financing 
or  the  transfer  of  the  property;  or  if  the 
cost  of  the  owners  title  insurance  policy 
18  inseparable  from  the  cost  of  other 
insurance  which  is  a  prerequisite  to 
financing  or  the  transfer  of  the  property. 

(xj  Expenses  in  connection  with 
construction  of  a  residence,  which  are 
comparable  to  expenses  that  are 
reimbursable  in  connection  with  the 
purchase  of  an  existing  residence. 

(2)  Nonreimbursable  items.  Except  as 
otherwise  provided  in  paragraph  (d)(1) 
of  this  section,  the  following  items  of 
expense  are  not  reimbursable: 

(i)  Owner's  title  insurance  policy, 
"record  title  "  insurance  policy,  mortgage 
Insurance  or  insurance  against  loss  or 
damage  of  property,  and  optional 
insurance  paid  for  by  the  employee  in 
connection  with  the  purchase  of  a 
residence  for  the  protection  of  the 
employee; 

111)  Interest  on  loans,  points,  and 
mortgage  discounts; 

(lii)  Property  taxes; 

(iv)  Operating  or  maintenance  costs; 

(v)  No  fee,  cost,  charge,  or  expense 
determined  to  be  part  of  the  finance 
charge  under  the  Truth  in  Lendir\g  Act 
Title  1.  Pub.  L  90-321,  as  amended,  and 
Regulation  Z  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (12  CFR  Part  226),  unless 
specifically  authorized  in  paragraph 
(d)(1)  of  this  section;  and 

(vi)  Expenses  that  result  from 
construction  of  a  residence. 

(e)  Losses  due  to  prices  or  market 
conditions  at  the  old  and  new  posts  of 
duty.  Losses  due  to  failure  to  sell  a 
residence  at  the  old  official  station  at 
the  price  asked,  or  at  its  current 
appraised  value,  or  at  its  original  cost 
or  due  to  failure  to  buy  a  dwelling  at  the 
new  official  station  at  a  price 
comparable  to  the  selling  price  of  the 
residence  at  the  old  official  station,  and 
any  similar  losses,  are  not  reimbursable. 

({]  Other  expenses  of  sale  and 
purchase  of  residences.  Incidental 
charges  made  for  required  services  in 
selling  and  purchasing  residences  may 
be  reimbursable  if  they  are  customarily 
paid  by  the  seller  of  a  residence  at  the 
old  official  station  or  if  customarily  paid 
by  the  purchaser  of  a  residence  at  the 
new  official  station,  to  the  extent  they 
do  not  exceed  amounts  customanly 
charged  in  the  locality  of  the  residence. 

(g)  Overall  limitations.  The  total 
amount  of  expenses  that  may  be 
reimbursed  Is  as  follows: 

(1)  In  connection  with  the  sale  of  the 
residence  at  the  old  official  station, 
reimbursement  shall  not  exceed  10 


percent  of  the  actual  sale  price  or 
$17,813,  whichever  is  the  lesser  amount; 
and 

(2)  In  connection  with  the  purchase  of 
a  residence  at  the  new  official  station, 
reimbursement  shall  not  exceed  5 
percent  of  the  purchase  price  or  $8,907, 
whichever  is  the  lesser  amount 

(h)  Settlement  of  an  unexpired  lease. 
Expenses  incurred  for  settling  an 
unexpired  lease  (including  month-to- 
month  rental)  for  residence  quarters 
occupied  by  the  employee  at  the  old 
official  station  may  include  broker's  fees 
for  obtaining  a  sublease  or  charges  for 
advertising  an  unexpired  lease.  Such 
expenses  are  reimbursable  when  (1) 
applicable  laws  or  the  terms  of  the  lease 
provide  for  payment  of  settlement 
expenses,  (2)  such  expenses  cannot  be 
avoided  by  sublease  or  other 
arrangement  (3)  the  employee  has  not 
contributed  to  the  expense  by  failing  to 
give  appropriate  lease  termination 
notice  promptly  after  he/she  has 
definite  knowledge  of  the  transfer,  and 
(4)  the  broker's  fees  or  advertising 
charges  are  not  in  excess  of  those 
customarily  charged  for  comparable 
services  in  that  locality.  Itemization  of 
these  expenses  is  required  and  the  total 
amount  shall  be  entered  on  an 
appropriate  travel  voucher.  This  voucher 
may  be  submitted  separately  or  with  a 
claim  that  is  to  be  made  for  expenses 
incident  to  the  purchase  of  a  dwelling. 
Each  item  must  be  supported  by 
documentation  showing  that  the 
expense  was  in  fact  incurred  and  paid 
by  the  employee. 

§302-&3    Proc«dural  and  control 
requirwnefTta. 

(a)  Application  for  reimbursement 
and  documentation  of  expenses. 
Employees  shall  be  furnished 
appropriate  forms  for  claiming 
reimbursement  for  expenses  of  real 
estate  transactions.  Agencies  shall 
prescribe  a  claim  application  form 
which  meets  internal  administrative 
requirements.  The  form  should  include 
the  most  commonly  incurred  items  of 
expense  for  which  reimbursement  may 
be  claimed  and  any  necessary 
administrative  approval  blocks. 
Amounts  claimed  must  be  supported  by 
documentation  showing  that  the 
expense  was  in  fact  incurred  and  paid 
by  the  employee.  Included  in  the 
required  supporting  documents  (as 
appropriate)  are  copies  of  (1)  the  sales 
agreement  (2)  the  purchase  agreement 
(3)  property  settlement  documents,  (4) 
loan  closing  statements,  and  (5)  invoices 
or  receipts  for  other  bills  paid.  An 
appropriate  voucher  shall  be  prepared 
by  the  employee  and  used  in 


transmitting  the  claim  application  with 
supporting  attachments.  Reimbursement 
may  be  in  two  ports:  i.e..  a  payment  for 
expenses  incurred  in  {he  sale  of  the 
former  residence  and  a  pd\  menl  for 
expenses  incurred  in  the  purchase  of  a 
new  dwelling. 

(li)  Review  and  administrative 
approval  of  sale  and  purchase  expenses. 
Applications  shall  be  reviewed  by  « 
responsible  official  of  the  agency.  The 
application  for  reimbursement  of 
expenses  for  the  sale  of  a  residence 
shall  be  sent  to  the  claimant  s  old 

jfficial  station  for  review  and  approvaJ 
of  the  daim  unless  agency  review  and 
approval  functions  are  performed 
elsewhere.  In  case  of  transfer  between 
agencies,  review  and  approval  of  the 
application  shall  be  made,  if 
appropriate,  at  an  installabon  of  the 
hiring  agency  in  the  locality  of  the 
employee's  old  official  station,  but  if  the 
hiring  agency  has  no  appropriate 
installation,  it  shall  be  sent  to  the  losing 
agency  at  the  old  official  station  for 
review  and  approval.  This  review  and 
approval  are  intended  to  be  limited  to 
determining  whether  the  expenses 
claimed  are  reasonable  in  amount  and 
customarily  paid  by  the  seller  in  the 
locality  where  the  property  is  located.  If 
items  of  cost  appear  to  have  been 
inflated  or  are  higher  than  normally 
imposed  for  similar  services  in  the 
locality,  any  portion  of  such  costs 
determined  to  be  excessive  shall  be 
disallowed.  When  approved,  the 
application  shall  be  returned  with  such 
memorandum  of  explanation  as  may  be 
appropriate.  A  similar  review  and 
approvaJ  are  required  in  connection 
with  an  application  for  reimbursement 
of  the  expenses  of  the  purchase  oi  a  new 
dwelling.  Final  administrative  approval 
of  payment  of  the  daim  must  be 
executed  by  an  appropriate  approving 
official  Such  official  may  accept  as 
conclusive  the  required  prior  approvals 
covering  reasonableness  and  custom: 
he/she  shall,  however,  in  accordance 
with  the  provisions  of  this  Part  302-6, 
independently  determine  whether  (1)  the 
aggregate  amount  of  expenses  claimed 
in  connection  with  a  sale  or  purchase  of 
a  residence  is  within  the  prescribed 
limitation  for  either,  (2)  all  conditions 
and  requirements  under  which 
allowances  may  be  paid  have  been  met 
and  (3)  the  expenses  themselves  are 
those  which  are  reimbursable.  The 
employee's  claim  accompanied  by  tlie 
application  and  supporting  documents 
shall  be  completed  and  submitted  in 
accordance  with  the  usual  procedures  of 
the  agency  concerned. 

(cj  Assistance  provided  by  local 
offices  of  the  Department  of  Housing 


and  Urban  Development.  Technical 
assistance  m  determining  the 
reasonableness  of  nn  expense  nidy  be 
obtained  from  the  ioc^il  or  ared  office  of 
the  Department  of  Housuig  and  L  rt^an 
Development  (HUD)  serving  the  area  in 
which  the  expense  wxurred,  T.he  lix^ai 
office  maintains  and  can  furaish  upon 
request  a  current  Form  HL'D-«J4*, 
Schedule  of  Closing  Coi>!4>.  dppiiuable  to 
the  area.  This  is  a  schedule  of  closing 
costs  typically  encountered  in 
connection  with  the  purchase  and  sale 
of  single  family  properues  in  the 
locality.  For  the  purpose  of  deterni:.n:ng 
whether  the  expenses  claimed  dr*' 
^p.1^sf/nHbl('  and  ma>  be  approved  for 
nnmbursement,  these  closing  costs 
should  be  usfd  a.s  jjuidelines  and  not  as 
rigid  limilations  The  local  office  wiJ! 
also  furnish  upon  request  information 
conrerning  local  cuslnm  and  practices 
virith  respect  to  charging  of  closing  costs 
reiiited  to  either  a  sale  or  purchase, 
including  information  as  to  whether 
such  costs  are  ciislomanly  paid  by  the 
seller  or  purchaser  and  the  local 
terminology  used  to  desrnbe  thfim.  Area 
or  insuring  offices  of  Hl'D  are  located  in 
all  major  cities.  The  mailing  addresses 
for  these  offices  are  includrd  in  the  U.S. 
Government  Manual,  published 
annually  by  the  Offirc  of  tf;e  Federal 
Register.  National  .^^chlves  and  Records 
Administration.  A  directory  containing 
the  addresses  of  all  such  offices  (HUD 
Form  78«j  is  available  at  any  HL'D 
oHice, 

(dj  Violation  of  employment 
agreement.  In  the  event  the  employee 
violates  the  terms  of  the  agreement 
required  under  §  302-1.5,  no  expenses 
will  be  paid,  and  any  amounts  paid  prior 
to  such  violation  shall  be  a  debt  due  the 
United  Stales  until  they  are  paid  by  the 
employee, 

§  302-6.4    Exclusions. 

The  provisions  of  this  Part  302-6  do 
not  apply  to  new  appointees,  including 
those  covered  under  §  302-1.11.  or 
employees  assigned  under  the 
Government  Fjnployees  Training  Act  (5 
I' SO.  410P). 

§  302-6.5    Achrsnce  of  funds 

No  advance  of  funds  is  authorized  in 

connection  with  the  allowances 
provided  in  this  Part  ,<u:;-ti 

PART  302-7— TRANSPORTATION  OF 
MOBILE  HOMES 


Sec. 

302-7.1 

302-7.2 

302-7.3 

302-7.4 

302-7.5 


Eligibility  and  limitaLions. 
Computatioa  of  distances. 
Computation  of  aliowaoces. 
Limitation  od  allowances. 
Advance  of  funds. 


Aolborily;  5  U.SXL  S721-5734: 30  U.S.C. 
905(a);  E.O.  UBOfll  July  22. 1971  (36  FR  13747). 

§  302-7.1    Eligibility  arid  limitatioftt. 

(a)  Eligibility.  An  employee  who  is 
entitled  to  transportation  of  his/ber 
household  goods  under  this  regulation 
shalL  instead  of  such  transportation,  be 
entitled  to  an  allowance,  as  provided  in 
this  Part  302-7,  for  the  transportation  of 
a  mobile  home  for  use  as  a  residence.  To 
be  eligitjle  for  the  allowance,  the 
employee  shall  certify  in  a  manner 
prescribed  by  the  head  of  the  agency 
that  the  mobile  home  is  for  use  as  a 
residence  for  the  employee  and/or  his/ 
her  immediate  family  at  the  destination. 
If  an  employee  is  not  eligible  lo  receive 
an  allowance  for  movement  of  his/her 
mobile  home,  he/she  may  be  eligible  to 
receive  an  allowance  based  on  the 
transportation  of  his/her  household 
goods  under  Part  302-6. 

(b)  Geographic  limitations. 
Allowances  for  transportation  of  mobile 
homes  may  be  made  only  for 
transportation  of  such  homes  within  the 
continental  United  States,  within 
Alaska,  and  through  Canada  en  route 
between  Alaska  and  the  continental 
United  States.  Allowances  for 
transportation  within  the  limits 
prescribed  may  be  paid  even  though  the 
transportation  involved  originates, 
terminates,  or  passes  through  locations 
not  covered,  provided  the  amount  of  the 
allowance  shall  be  computed  on  the 
basis  of  that  part  of  the  transportation 
which  is  within  the  continental  United 
States,  within  Alaska,  or  through 
Canada  en  route  between  Alaska  and 
the  continental  United  Stales. 

(c)  Relationship  to  other  allowances. 
Allowances  for  transporting  mobile 
homes  (including  mileage  when  towed 
by  employee)  are  in  addition  to  payment 
of  per  diem,  mileage,  and  Iransfxutdiiou 
expenses  for  employees  and  their 
immediate  families.  However,  tlie  fact 
that  a  mobile  home  may  be  movedat 
Government  expense  only  if  the 
employee  certifies  that  it  is  to  be  used  as 
a  residence  at  the  destination  should  be 
considered  in  determining  allowances  to 
be  paid  under  Parts  302-4.  302-5.  and 
302-& 

§  302-7.2    Computaiton  of  disTances. 

[a]  Standard  highway  miltHi^e.  Where 
points  of  origin  and  destination  are 
within  the  continental  United  States  and 
Alaska,  the  allowable  distance  between 
these  points  shall  be  that  shown  in  the 
standard  highw<<y  mileage  guides  or 
actual  miles  ny  ,  en  as  determined  from 
odometer  readings.  (Actual  odometer 
readings  need  not  be  shown  on  the 
travel  voucher.]  Any  substantial 
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deviation  from  distances  shown  in  the 
standard  highway  mileage  g^jides  shall 
be  explained. 

(b)  Islands  involved.  In  addition  to 
mileage,  if  the  point  of  origin  or 
destination  is  an  island  within  the 
boundaries  of  one  of  the  continental 
United  States  or  Alaska  and  a  ferry  is 
used  in  transportation  of  a  mobile  home, 
the  statute  mileage  between  the  island 
and  the  usual  place  of  arrival  or 
departure  on  the  mainland  shall  be 
allowed,  except  that  when  such  mileage 
IS  included  in  the  standard  highway 
mileage  guides  the  mileage  shown 
therein  shall  be  used. 

(c)  Unauthorized  transportation 
involved  Where  point  of  origin  or 
destination,  or  both,  are  not  in  the 
c.-intinental  United  States  or  Alaska,  the 
fi.iowable  distance  shall  be  limited  to 
t*.e  distance  which  the  mobile  home  is 

t:  insported  within  or  between  any  of 
the  continental  United  States  and 
.Maska.  and  through  Canada  en  route 
between  Alaska  and  the  continental 
United  States.  In  such  instances,  the 
mileage  shall  be  computed  as  provided 
ir.  paragraph  (a)  of  this  section. 

§  302-7.3    Computation  of  anowanc««. 

(a)  Transportation  by  a  commercial 
carrier — {IJ  Tan^'^ rates.  The  allowance 
shall  include  the  earner's  charges  for 
actual  transportation  of  the  mobile  home 
in  an  amount  not  exceeding  the 
applicable  tanff  as  approved  by  the 
I.-.terstate  Commerce  Commission  (or 
appropnate  State  reguidtory  body  for 
intrastate  movements)  for  transportation 
of  a  mobile  home  of  the  size  and  type 
involved  for  the  distance  involved, 
provided  any  substantial  deviation  from 
mileage  shown  in  the  standard  highway 
mileage  guides  shall  be  explained. 

(2)  Fees,  tolls,  and  chanjies.  The 
allowance  also  shall  include  ferry  fares 
and  bridge,  road,  and  tunnel  tolls;  taxes. 
charges  or  fees  fixed  by  a  State  or  other 
government  authority  for  permits  to 
transport  mobile  homes  in  or  through  its 
j'jnsdiction;  and  earners'  service 
charges  for  obtaining  necessary  permits, 

[2]  Chaises  excluded.  Allowances 
shall  not  include  costs  of  prepanng 
mobile  homes  for  movement, 
maintenance,  repairs,  storage,  insurance 
for  valuation  of  homes  above  earners' 
maximum  liabilities  nor  charges 
designated  in  the  tanffs  as  'Special 
Service."  (See  Part  302-3  which  relates 
to  the  miscellaneous  expense 
allowance  ) 

(b)  Transportation  by  private  means. 
When  a  mobile  home  is  transported  by 
means  other  than  a  commercial  carrier, 
such  as  when  it  is  towed  by  privately 
owned  conveyance,  an  allowance  of  11 
cents  per  mile  shall  be  made  as 


reimbursement  for  all  transportation 
costs  including  ferry  fares,  bridge,  road 

and  tunnel  tolls,  and  similar  charges.  No 
other  allowance  shdU  be  made  for 
transportation  of  the  mobile  home  under 
this  Part  302-7,  but  pwyment  of  the 
mileage  allowance  for  use  of  a  privately 
owned  conveyance  may  be  made  as 
provided  in  §  302-2.3  in  addition  to  the 
11-cent  allowance. 

fc)  Mixed  method  of  transportation. 
When  a  mobile  home  is  transported 
partly  by  commercial  earner  and  partly 
by  private  means,  the  allowances 
described  in  paragraphs  (a)  and  (b)  of 
this  section  apply  to  the  respective 
portions  of  the  transportation. 

(dj  Optional  use  of  Government  bill  of 
lading.  Instead  of  the  allowances  to  the 
employee  provided  in  paragraphs  (a) 
and  (b|  of  this  section,  the  agency  may. 
when  It  determines  such  action  to  be  in 
the  Governments  interest,  assume 
direct  responsibility  for  transportation 
of  an  employee  3  mobile  home,  issuing 
necessary  bills  of  lading  and  paying  the 
costs  involved.  In  such  instances,  the 
employee  shall  not  receive  any  other 
allowance  for  the  transportation 
involved  and  shall  be  charged  any  cost 
the  Government  must  pay  under  the  bill 
of  lading  which  would  not  be  allowed 
under  this  section  or  which  is  in  excess 
of  that  allowable  under  §  302-7  4, 

;  302-7  4    Limitatton  on  allowancet. 

The  total  amount  allowable  in  §  302- 
7  3  shall  not  exceed  the  maximum 
amount  which  would  be  allowable  for 
transportation  and  90  d.iys'  temporary 
storage  of  the  employee's  household 
goods  if.  instead  of  moving  a  mobile 
home,  the  maximum  quantity  of 
household  goods  allowable  under  §  302- 
8,2  had  been  moved, 

§  302-7.5    Advance  of  fund*. 

An  advance  of  funds  may  be  allowed 

an  employee  for  the  transportation  of  a 
mobile  home  under  the  requirements 
provided  in  §  302-M4(al,  The  amount  of 
advance  shall  not  exceed  either  the 
estimated  amount  allowable  under 
§  302-7. 3(a)  or  the  constructive  cost 
detemiined  under  §  302-7.4. 

PART  302-8— TRANSPORTATION  AND 
TEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS  AND 
PROFESSIONAL  BOOKS,  PAPERS, 
AND  EQUIPMENT 

302-8.1     Applicability. 
302-8.2     General  limitations. 
302-8.3     Transportation  within  the 

continental  United  States, 
302-8,4    Transportation  outside  the 

continental  United  States. 


Sec 

302-8.5 

302-8.6 


Temporary  storage. 
Advance  of  funds. 


Authority.  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.G.  11012,  March  27. 1962  (27  FR 
2983);  E.0. 11609,  July  22. 1971  (36  FR  13747). 

§  302-S.l    ApplicaMHty. 

Employees  covered  by  this  regulation 
who  have  complied  with  the  general 
requirements  as  contained  in  Part  302-1 
are  eligible  for  transportation  and 
temporary  storage  of  their  household 
goods  subject  to  the  provisions  of  this 
Part  302-8  when  they  are  transferred, 
regardless  of  whether  the  official 
stations  involved  are  within  or  outside 
the  continental  United  States,  are 
appointed  to  positions  in  which 
Government  transportation  to  the  first 
official  station  is  allowable,  or  are 
separated  after  completion  of  a  period 
of  service  overseas. 

9  302-4.2    General  Hmftations. 

(a)  Maximum  weight  allowance.  The 
maximum  weight  of  household  goods 
that  may  be  transported  or  stored  at 
Government  expense  is  limited  to  18.000 
pounds  net  weight  for  all  employees. 
The  total  weight  of  household  goods 
stored  under  S  302-9.2  plus  the  weight  of 
household  goods  transported  under  this 
Part  302-8  shall  not  exceed  the 
maximum  weight  allowance  prescribed 
in  this  paragraph  (a). 

(b)  Professional  books,  papers,  and 
equipment.  (1)  For  purposes  of  this  Part 
302-8,  the  term  "professional  books, 
papers,  and  equipment"  includes  those 
professional  or  specialized  items  and 
other  materials  which  are  personally 
owned  by  the  employee  for  use  in  the 
performance  of  official  duties.  The  term 
does  not  include  sports  equipment  or 
office,  household,  or  shop  fixtures  and 
furniture;  e.g..  bookcases,  file  cabinets, 
desks,  and  racks  of  any  kind  even 
though  used  in  connection  with  the 
professional  books,  papers,  and 
equipment. 

(2)  There  is  no  statutory  authority  to 
transport  personally  owned  professional 
books,  papers,  and  equipment  in 
addition  to  the  maximum  weight 
allowance  (§  302-8.2(a))  established  by 
law  for  transportation  of  an  employee's 
household  goods  and  personal  effects. 
However,  there  may  be  instances  in 
which  the  weight  of  the  professional 
books,  papers,  and  equipment  would 
cause  an  employee's  household  goods 
shipment  to  be  in  excess  of  the 
maximum  weight  allowance.  In  such 
instances,  the  personally  owned 
professional  books,  papers,  and 
equipment  may  be  transported  to  the 
new  permanent  duty  station  as  an 


administrative  expense  of  an  agency 
(not  chargeable  to  travel  and 
transportation  appropnationF). 
Shipment  of  these  items  as  an 
administrative  expense  would  be 
instead  of  shipmont  as  an  allowance  of 
the  employee. 

(3)  Authority  to  transport  professional 
books,  papers,  and  equipment  ds  an 
administrative  exptn.se  shciil  be  subject 
to  agency  policy  and  discretion  within 
the  following  guidelines 

(i)  The  employee  shall  furnish  an 
itemized  inventorj-  of  prtjfessional 
books,  papers,  and  equipment  for  rn  iev\ 
by  an  appropriate  authonzing  offioial  nt 
the  new  permanent  duty  station.  In 
addition,  the  employee  shall  furnish 
appropriate  evidence  (as  determined  by 
the  agency  concerned)  that  transporting 
the  itemized  materials  as  part  of  the 
employee's  household  goods  would 
result  in  an  excess  of  the  employee's 
maximum  weight  allowance. 

(ii)  The  authorizing  official  at  the  now 
permanent  duty  station  shall  review  and 
certify  that  the  professional  books. 
papers,  and  equipment  as  itemized  are 
netessaty  in  the  proper  performance  of 
the  employee's  duties  at  the  new  duty 
station  and  that  if  these  items  were  not 
transported  lo  the  new  duty  station,  the 
same  or  similar  items  would  have  to  be 
obtained  at  Government  expense  for  the 
employee's  use  at  the  new  duty  station. 

(iii)  When  professional  books,  papers, 
and  equipment  are  certified  as  provided 
in  paragraph  (b)(3)(ii]  of  this  section  and 
shipped  for  the  employee  as  an 
administrative  expense  of  an  agency, 
shipment  shall  be  by  the  actual  expense 
method;  the  commuted  rate  method  shall 
not  be  used.  When  shipped  in  the  same 
lot  wnth  the  employee's  household  goods 
and  other  personal  effects  under  the 
actual  expense  method,  the  professional 
books,  papers,  and  equipment  shall  be 
packed  and  weighed  separately:  the 
weight  thereof  and  the  administrative 
appropriatioQ  chargeable  shall  be  stated 
as  separate  items  on  the  Government 
bill  of  lading.  In  unusual  instances  in 
which  it  is  impractical  or  impossible  to 
obtain  separate  weights,  «  constructive 
weight  of  7  pounds  per  cuoic  foot  may 
be  used. 

(c)  Determining  the  net  weight — (IJ 
Uncrated  shipments.  When  household 
goods  are  shipped  uncrated  as  in  a 
household  mover's  van  or  similar 
conveyance,  the  net  weight  shall  be  that 
shown  on  the  bill  of  lading  or  on  the 
weight  certificate  attached  thereto, 
which,  under  Interstate  Commerce 
Commission  (ICC)  regulations,  includes 
the  weight  of  barrels,  boxes,  cartons, 
and  similar  materials  used  in  packing, 
but  does  not  include  pads,  chains, 
dollies,  and  other  equipment  needed  to 


load  and  secure  the  shipment   \\hen  a 
noncommercial  means  of  shipment  i» 
involved  (.see  §  :i02-B.3(a)(3)),  the  ICC 
reguiiilion.s  shdli  apply  for  determining 
tht  net  weiptit.  When  an  employee's 
claim  IS  ba.sed  on  constrictive  weight  as 
authorized  in  paragraph  (c)(4)  of  this 
section,  the  net  weight  shall  be  the 
weight  as  determined  under  that 
provision. 

(2)  Crated  shipments.  When  property 
is  transported  crated,  the  net  weight 
shall  not  include  the  weight  of  the 
crating  material.  The  net  weight  shall  be 
computed  as  being  60  percent  of  the 
gross  weigJiL  However,  if  the  net  weight 
computed  in  this  manner  exceeds  the 
applicable  weight  limitation  and  if  it  is 
determined  that,  for  reasons  beyond  the 
employee's  control,  unusually  heavy 
crating  and  packing  materials  were 
necessarily  used,  the  net  weight  may  be 
computed  at  less  than  60  percent  of  the 
gross  weight. 

(3)  Containerized  shipments.  When 
special  containers  designed  normally  for 
repeated  use,  such  as  lift  vans,  CONEX 
transporter^,  and  household-goods 
shipping  boxes  are  used  dnd  the  known 
t.ire  weight  does  no!  include  the  weight 
iif  interior  bracing  and  padding 
materials  but  only  the  weight  of  the 
container,  the  net  weight  of  the 
household  goods  shall  be  85  percent  of 
the  ^Toss  weight  less  the  weight  of  the 
container.  If  the  known  tare  weij^ht 
includes  interior  bracing  and  fi.'iddiri',; 
materials  so  that  the  net  weight  is  the 
same  as  it  would  be  for  uncrated 
shipments  in  inter^statp  commerce  the 
net  weight  shall  not  he  suhiect  to  the 
reduction.  If  the  gross  weight  <:\  thf 
container  cannot  be  obtained  the  net 
weight  of  the  household  goods  shall  be 
determined  f.rom  the  cubic  measurement 
Oil  the  basis  of  7  pounds  per  cubic  foot 
of  properly  loHdeti  container  space. 

1 4)  Conf-tractive  wt-i^ihl  If  no 
adequate  scale  is  avaiinbie  at  point  of 
origin,  at  any  point  en  route,  or  at 
destination,  a  constructive  weight 
f>ased  on  7  nounds  per  cubic  font  of 
properly  ic.^ded  van  space,  may  tie  used. 
Siii.h  c:onsinie'ive  weight  also  may  t>e 
used  for  a  port-load  when  its  weij^,it 
could  not  be  obtained  at  ongm,  en  route, 
or  at  destination,  without  first  unloaaing 
it  or  other  part-l«ids  being  earned  in  the 
same  vehicle,  or  when  the  household 
goods  are  not  weighed  because  the 
earner's  chrfr)»es  for  a  local  or 
metropolitan  area  move  are  properly 
compute<i  on  a  twisis  other  than  the 
weight  or  volume  of  the  shiptTienl  (as 
when  payment  is  based  on  an  hourly 
rate  and  the  distance  inv(yive(i| 
However,  in  sutii  instances  the 
employee  should  obtain  a  statement 
from  the  earner  showing  the  amount  of 


properly  loaded  van  space  required  for 
the  shipment.  (See  also  S  302-8.3(a)(3) 
with  respect  to  proof  of  entitlement  to  a 
commuted  rate  payment  when  net 
weight  cannot  be  shown.) 

(d)  Temporary  storage  time  limit  The 
time  allowable  for  temporary  storage  tn 
connection  with  an  authorized  shipment 
of  bouseboid  goods  shall  not  exceed  a 
period  of  90  dciys.  This  time  period  also 
applies  when  an  employee  returns  to 
his/her  place  of  actual  residence  for 
leave  before  sarv  ing  a  new  tour  of  duty 
outside  the  continental  United  State* 
either  at  a  different  post  of  duty  or  at  Ihe 
same  post  of  duty  if  the  storage  is 
provided  instead  of  furnished  quarters 
or  a  quarters  allowance.  However,  upon 
an  employee's  written  request,  the  initial 
90-day  period  may  be  extended  an 
additional  period  not  to  exceed  90  days 
under  certain  conditiorjs  if  approved  by 
the  agency  head  or  his/her  designe*e. 
Justification  for  an  additional  storage 
period  may  include,  but  is  not  limited  lo. 
the  following  reasons: 

(1)  An  intervening  temporar>'  duty  or 
long-term  training  assignment: 

(2)  Nonavailability  of  suitable 
housing; 

(3)  Completion  of  residence  under 
construction; 

(4}  Serious  illness  of  employee  or 
illness  or  death  of  a  dependent:  or 

(5)  Strikes,  acts  of  God.  or  other 
circumstances  beyond  the  control  of  the 
employee. 

(e)  Origin  and  destination.  Cost  of 
transportation  of  bouseboid  goods  may 
be  paid  by  the  Government  whether  the 
shipment  originates  at  the  employee's 
last  official  station  or  place  of  residence 
or  at  some  other  point,  or  if  parf  of  the 
shipment  originates  at  the  last  official 
station  and  the  remainder  at  one  or 
more  other  points.  Similarly,  these 
expenses  are  allowable  whether  Ihe 
point  of  destination  is  the  new  official 
station  or  some  other  point  selected  by 
the  employee,  or  if  the  destination  for 
part  of  the  property  is  the  new  official 
station  and  the  remainder  is  shipped  lo 
one  or  more  other  points.  However,  the 
total  amount  which  may  be  paid  or 
reimbursed  by  the  Government  shall  not 
exceed  the  cost  of  transporting  the 
property  in  one  lot  by  the  most 
economical  route  from  the  last  official 
station  of  the  transferri.ng  employee  (or 
the  place  of  actual  residence  of  the  new 
appointee  at  time  of  appointment)  to  the 
new  official  station.  In  connection  with 
return  from  overseas  for  separafioa  see 
§  302-1.12(d).  No  property  acquired  by 
the  employee  en  route  between  old  and 
new  official  statioia  shall  be  eligible  for 
transportation  under  this  Part  302-& 


I 
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( f)  Loss  and  damage  liability. 
Limitations  on  the  Government's 
liabilitv  for  loss  or  damage  of  an 


(2)  Reimbursement.  When  the 
commuted  rate  system  is  used,  the 
amount  to  be  paid  to  the  employee  for 


goods  within  the  authorized  weight 
hmits  will  be  allowed  at  Government 
expense.  Also,  within  that  weight  limit. 
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high,  they  may  more  than  offset  any 
discount  in  the  line-haul  rate  which  may 
be  available  for  shinments  bv 


[c)(Z]  of  this  section,  shall  be  taken  into 
consideration,  and  the  actual  expense 
method  shall  he  selerfed  nnlv  if  it  i« 


(b)  Weight  limitation.  The  maximum 
weight  specified  in  {  302-8.2  is 
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( F)  Loss  and  damage  liability. 
Limitations  on  the  Covemment's 
liability  for  loss  or  damage  of  an 
employee's  household  goods  are 
contained  in  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act  of  1964 
(31  U.S.C.  3721-3723)  and  in  agency 
rules  and  regulations  issued  under  the 
authority  thereof.  Since  agency  practices 
and  regulations  under  that  Act  differ, 
and  in  view  of  the  different 
circumstances  under  which  household 
goods  are  transported  and  temporarily 
stored  under  the  authority  of  this  Part 
302-8,  each  agency  should  advise 
transferred  employees  of  the 
applicability  and  restrictions  on  claims 
against  the  Government  for  loss  and 
damage  as  related  to  the  transportation 
circumstances  involved.  Agencies 
should  also  be  prepared  to  give  advice 
to  employees  as  to  the  liability  of  the 
carrier  for  loss  and  damage  of 
transported  household  goods  in  the 
transportation  circumstances  involved 
so  that  they  will  be  able  to  evaluate  the 
need  for  insurance  and  the  advisability 
of  incurring  a  valuation  charge.  (For 
interstate  shipments  by  motor  earner  on 
commercial  bills  of  lading,  see  49  CFR 
Part  1056.) 

§  302-4.3    Transportation  withtn  the 
conttnantal  Unltad  State*. 

(h)  The  commuted  rate  system — (11 
Description.  Under  the  commuted  rate 
system  an  employee  makes  his/her  own 
arrangements  for  transporting  hous»'hold 
goods  between  points  within  the 
continental  United  States.  He/She 
selects  and  pays  the  carrier  or 
transports  his/her  goods  by 
r.  incommercial  means  and  is 
rr-imbursed  by  the  Government  m 
accordance  with  schedules  of  commuted 
r■^tes  which  are  contained  in  the  GSA 
putilication  Commuted  Rate  Schedule 
fnr  Transportation  of  FJousehold  Goods. 
Agencies  requiring  this  publication  shall 
prepare  a  Standard  Form  1,  Printing  and 
Bmdmg  Requisition,  and  send  it  to: 
Superintendent  of  Documents. 
Departmental  Account  Representative 
Division,  U.S.  Government  Printing 
Office  IGPO).  Washington.  DC  20401 
The  schedules  of  commuted  rates  which 
are  developed  from  tariffs  that  carriers 
have  filed  wuh  the  Interstate  Commerce 
Commission  consist  of  tables  to  be 
applied  to  the  particular  transportation 
involved.  The  commuted  rate  includes 
costs  of  line-haul  transportation. 
packing,  crating,  unpacking,  drayage 
incident  to  transportation,  and  other 
accessorial  charges.  Costs  of  temporary 
storage  which  are  subject  to 
reimbursement  under  §  302-6.5  are 
stated  separately  in  the  schedule  of 
commuted  rates. 


(2)  Reimbursement.  When  the 
commuted  rate  system  is  used,  the 
amount  to  be  paid  to  the  employee  for 
transportation  and  related  services  is 
computed  by  multiplying  the  number  of 
hundreds  of  pounds  shipped  (within  the 
maximum  weight  allowance)  by  the 
applicable  rate  per  hundred  pounds  for 
the  distance  shipped  as  shown  in  the 
commuted  rate  schedule  The  distance 
shall  be  determined  in  accordance  with 
household  goods  mileage  guides  filed 
with  the  Interstate  Commerce 
Commission.  If  the  rate  is  not  shown  in 
the  commuted  rate  schedule  for  the 
exact  mileage,  the  rate  shown  for  the 
next  grealiT  distance  applies.  If  an 
employee  is  charged  a  minimum  weight 
above  the  actual  weight  of  his/her 
housf'huld  goods  under  the  applicable 
tariff  (other  than  one  based  on 
expedited  or  special  services),  the 
reimbursement  shall  be  based  on  the 
minimum  weight  as  charged  instead  of 
the  actual  weight  of  the  goods. 

(3)  Docurr.fntation.  Claims  for 
reimbursement  under  the  commuted  rate 
system  shall  be  supported  by  a 
receipted  copy  of  the  bill  of  lading  (a 
reproduced  copy  may  be  accepted) 
including  any  aMached  weight  certificate 
copies  if  such  a  bill  was  issued.  If  no  bill 
of  ladms  was  involved,  other  evidence 
showing  points  of  origin  and  destination 
and  the  weight  of  the  goods  must  be 
submitted.  Employees  who  transport 
their  own  household  goods  are 
cautioned  to  establish  the  weight  of 
such  goods  by  obtaining  proper  weight 
certificates  showing  gro.ss  weight 
(weight  of  vehicle  and  goods)  and  tare 
weight  (weight  of  vehicle  alone)  because 
compliance  with  the  requirements  for 
payment  at  commuted  rates  on  the  basis 
of  constructive  weight  (see  §  302- 
8.2(b)(4))  usually  is  not  possible. 

(b)  Actual  expense  method — (1) 
Description.  Under  the  actual  expense 
method,  the  Government  assumes 
responsibility  for  awarding  contracts 
and  for  other  negotiations  with  carriers. 
The  property  is  shipped  on  a 
Government  bill  of  lading,  and  the 
Government  audits  and  pays 
transportation  vouchers  directly  to 
earners.  Under  the  actual  expense 
method,  the  household  goods  are 
shipped  by  the  Government,  not  by  the 
employee. 

(2)  Agency  responsibility.  Selection  of 
the  carrier,  arranging  for  earner  sen.  ices 
and  for  packing  and  crating,  preparing 
the  Government  bill  of  lading,  paying 
charges  incurred,  and  processing  any 
loss  and  damage  claims  are  the  direct 
responsibility  of  the  agency. 

(3)  Allowable  charges.  The  actual 
costs  of  transportation  of  household 


goods  within  the  authorized  weight 
limits  will  be  allowed  at  Government 
expense.  Also,  within  that  weight  limit, 
the  actual  costs  for  packing,  crating, 
unpacking,  drayage  incident  to 
transportation,  and  necessary 
accessorial  services  shall  be  allowed. 

(4)  Multiple  shipment  procedures. 
When  the  actual  expense  method  is 
used  in  shipping  household  goods 
belonging  to  two  or  more  employees 
between  the  same  two  points,  the 
weight  of  the  household  goods  of  each 
employee  is  to  be  identified  for  the 
purpose  of  applying  the  maximum 
weight  limitations. 

(5)  Excess  weight  procedures.  When 
the  weight  of  an  employee's  household 
goods  exceeds  the  maximum  weight 
limitation,  the  total  quantity  may  be 
shipped  on  a  Government  bill  of  lading, 
but  the  employee  shall  reimburse  the 
Government  for  the  cost  of 
transportation  and  other  charges 
applicable  to  the  excess  weight, 
computed  from  the  total  charges 
according  to  the  ratio  of  excess  weight 
to  the  total  weight  of  the  shipment. 

(c)  Use  of  commuted  rate  or  actual 
expense  method — (1)  Considerations. 
When  the  commuted  rate  system  is 
used,  the  Government  is  relieved  of  the 
responsibility  and  administrative 
expense  of  selecting  and  dealing  with 
carriers  and  making  other  arrangements 
for  transporting  employees'  household 
goods;  however,  the  Government  cannot 
take  advantage  of  special  discounts 
which  may  be  offered.  On  the  other 
hand,  when  the  actual  expense  method 
is  used,  the  Government  incurs  the 
additional  expenses  of  selecting  and 
dealing  with  carriers,  preparing  bills  of 
lading,  auditing  and  paying 
transportation  vouchers,  supervising  the 
packing  of  household  goods,  handling 
employee  loss  and  damage  claims,  and 
other  incidentals. 

(2)  Estimating  costs.  Under  the 
commuted  rate  system,  an  accurate 
estimate  of  cost  depends  upon  the 
accuracy  of  the  estimate  of  weight. 
However,  under  the  actual  expense 
method  the  cost  to  the  Government  will 
usually  depend  not  only  on  the  weight 
involved  but  also  on  the  accessorial 
services  required,  the  quality  of  packing 
and  the  quantity  of  individual  cartons, 
boxes,  barrels,  and  wardrobes  used  by 
the  carrier  in  packing.  When  the 
commuted  rate  system  is  used,  the 
packing  and  accessorial  charges  are 
authorized  and  paid  for  by  the  employee 
from  the  amounts  allowed  for  those 
charges  under  that  system.  Under  the 
actual  expense  method,  the  accessorial 
and  packing  charges  are  paid  by  the 
Government,  and  if  those  charges  are 


high,  they  may  more  than  offset  any 
discount  in  the  line-haul  rate  which  may 
be  available  for  shipments  by 
Government  bill  of  lading.  A  proper 
comparison  of  costs  must  take  into 
account  the  line-haul  transportation 
charge,  the  administrative  costs  as 
indicated  in  paragraph  (c)(1)  of  this 
section,  and  the  expected  accessorial 
and  packing  charges. 

(3)  Policy.  The  general  policy  is  that 
commuted  rates  shall  be  used  for 
transportation  of  employees'  household 
goods  when  individual  transfers  are 
involved,  and  that  appropriate  action, 
depending  on  the  amount  of  goods  to  be 
transported,  shall  be  taken  to  estimate 
and  compare  actual  expense  method 
costs  with  commuted  rate  costs  when 
groups  of  employees  are  transferred 
between  the  same  official  stations  at 
approximately  the  same  time  so  that  the 
method  resulting  in  less  cost  to  the 
Government  may  be  used.  Specific 
procedures  to  be  followed  are  contained 
in  paragraph  (c)(4)  of  this  section, 

(4)  Criteria  for  use  of  the  actual 
expense  method — (i)  Individual 
transfers.  Agency  experience  with  the 
actual  expense  method  has  shown  that 
shipment  by  Government  bill  of  lading 
does  not  result  in  savings  simply 
because  a  line-haul  discount  is 
available.  Therefore,  the  commuted  rate 
system  shall  be  used  for  individual 
transfers  without  consideration  being 
given  the  actual  expense  method:  except 
that  the  actual  expense  method  may  be 
used  if  the  actual  costs  to  be  incurred  by 
the  Government  for  packing  and  other 
accessorial  services  are  predetermined 
(at  least  as  to  price  per  100  pounds)  and 
if  that  method  is  expected  to  result  in  a 
real  savings  to  the  Government  of  $100 
or  more,  (For  intrastate  transfers,  see 
paragraph  (c)(4)(iv)  of  this  section  ) 

(ii)  Multiple  transfers.  Under  general 
rate  tenders  arranged  by  GSA  and  the 
Department  of  Defense  (DOD), 
participating  carriers  agree  to  transport 
the  household  goods  of  Government 
employees  at  rates  below  commercial 
rates  for  specific  periods  of  time.  These 
tenders  are  arranged  under  49  U.S.C. 
10721.  and  no  further  agency  negotiation 
is  necessary  to  take  advantage  of  them. 
Agencies  shall  evaluate  the  use  of  such 
rates  when,  because  of  the  transfer  of 
several  employees,  they  have  a  large 
volume  of  household  goods  to  be  moved 
between  the  same  places  at  the  same 
time  even  though  no  mass  move  is 
involved;  however,  the  added  costs  for 
use  of  the  actual  expense  method,  as 
discussed  in  paragraph  (c)(l )  of  this 
section,  and  the  uncertainty  as  to  total 
cost  for  packing  and  accessorial 
services,  as  discussed  in  paragraph 


(c)(2)  of  this  section,  shall  be  taken  info 
consideration,  and  the  actual  expense 
method  shall  be  selected  only  if  it  is 
considered  likely  that  a  real  savings  to 
the  Government  will  result  from  the  use 
of  thai  method 

(iii)  .Mass  nun-es.  Whenever  an  entire 
f.icility  IS  being  relocated  or  whenever  it 
is  anticipated  that  10  or  more  shipments 
of  household  goods  are  to  be 
transported  between  the  same  two 
points  at  approximately  the  same  time. 
the  agency  involved  shall  notify  the 
appropriate  regional  or  zonal  office  of 
the  General  Services  Administration  (for 
civilian  agencies  without  specialized 
transportation  personnel)  or  the 
appropriate  transportation  office  of 
DOD  (for  components  of  that 
Department)  of  the  fonhcoming  move  so 
that  an  analysis  can  be  made  of  existing 
available  rates  for  use  under  the  actual 
expense  method.  The  notification  shall 
be  accompanied  by  all  pe.'-tinent 
information  concerning  points  of  origin 
and  destination,  estimated  weights  of 
property,  the  number  of  persons  or 
different  families  involved,  and  dates  or 
periods  of  time  when  each  person  or 
family  is  expected  to  move.  When 
appropriate,  the  GSA  or  DOD 
transportation  organization  shall 
attempt  to  arrange  with  carriers  for 
worthwhile  reduced  rates  and  shall 
advise  the  agency  concerned  of  the 
results  of  such  efforts.  If  these  efforts 
show  that  a  saving  will  result, 
considenng  all  direct  and  indirect  costs 
involved,  the  actual  expense  method 
shrill  be  used  Otherwise,  the  commuted 
rate  system  shall  be  used. 

(iv)  L!nusual  circumstances.  The 
commuted  rates  do  not  take  into  account 
intrastate  rates  that  in  some  instances 
may  be  suhstantially  higher  than  the 
interstate  rates  that  form  the  basis  for 
the  commuted  rates.  In  order  to  avoid 
the  necessity  of  prescribing  commuted 
rates  for  such  circumstances,  the  actual 
expense  method  (Gov  emment  bill  of 
lading)  may  be  used  when  it  is 
administratively  determined  that  the 
commuted  rate  system  would  cause  an 
unusual  hardship  for  an  employee 
transferring  lietween  official  stations 
withm  a  State.  This  authority  shall  not 
be  used  indiscriminately,  and  its  use 
shall  be  carefully  documented  and 
justified, 

§  302-6.4    Transportation  outside  the 
continental  United  States. 

(a)  Coverage.  This  section  contains 
special  rules  which  are  applicable  to  the 
transportation  of  household  goods  at 
Government  expense  to,  from,  and 
between  points  outside  the  continental 
United  States.  Individual  eligibility  is 
covered  in  Part  302-1. 


(b)  Weight  limitation.  The  maximum 
weight  specified  in  {  302-8.2  is 
applicable;  however,  where  furnished  or 
partly  furnished  quarters  are  to  be 
provided  outside  the  continental  United 
States  (in  the  case  of  a  transfer  to  such  a 
station)  or  have  been  provided  (in  the 
case  of  a  return  to  the  continental 
United  States),  agencies  shall  make  an 
appropriate  reduction  in  the  weight  of 
household  goods  which  may  be 
authorized  for  shipment  at  Government 
expense. 

(c)  Allowable  costs — (1)  Actual 
expense  basis.  Transportation 
authorized  under  this  section  shall  be  on 
an  actual  expense  basis.  Actual  expense 
includes  costs  of  transportation  of 
household  goods,  packing  and  crating 
(including  packing  and  crating  materials 
and  temporary  containers),  unpacking, 
and  other  necessary  accessorial  charges 
within  applicable  limits. 

(2)  Drayage.  If  door-to-door  common 
carrier  rates  are  not  applicable, 
allowable  costs  include  the  actual  costs 
of  drayage  to  and  from  the  common 
carrier  for  goods  not  in  excess  of  the 
authorized  weight. 

(3)  Lift  vans.  Charges  allowable  for 
packing  and  crating  and  for 
transportation  include  expenses 
incurred  in  hiring,  transporting,  and 
packing  lift  vans  when  shipments  are 
made  in  whole  or  in  part  by  water,  but 
do  not  include  charges  in  connection 
with  any  shipment  or  storage  of  empty 
lift  vans  or  import  duties  on  lift  vans. 

(4)  Valuation.  The  valuation  of 
property  as  declared  for  shipping  will 
not  exceed  that  to  which  the  lowest 
freight  rales  will  apply  except  as 
provided  in  paragraph  (e)(3)  of  this 
section. 

(d)  Procedures  applicable — (1) 
Transportation  and  related  ser\'ices. 
The  allowable  transportation  and 
related  services  may  be  obtained  by  the 
agency  concerned  from  any  available 
commercial  carrier,  except  that  all 
shipments  of  property  by  water  shall  be 
made  on  ships  registered  under  the  laws 
of  the  United  States  whenever  such 
ships  are  available. 

(2)  Use  of  Government  bill  of  lading. 
Commercial  shipments  will  be  made  on 
Government  bills  of  lading  or  purchase 
orders  whenever  possible;  otherwise, 
reimbursement  shall  be  made  to  the 
employee  for  transportation  expenses 
actually  and  necessarily  incurred  within 
the  limitations  prescribed  by  this 
section. 

(3)  Itemization  of  charges.  If  the 
services  rendered  cover,  in  addition  to 
transportation,  other  services  such  as 
packing,  crating,  drayage.  unpacking, 
and  temporary  storage,  the  total  charge 
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for  the  sc  rvices  shall  be  itemued  to 
show  the  charge  for  each  service. 
(e)  Services  m  excess  of  those 
authorized— {"i)  By  means  other  than 
selected.  An  employee  may  elect  to 
have  his/her  household  goods  moved  by 
some  means  other  than  the  means 
selected  by  the  Government,  except  as 
noted  in  paragraph  [d\[\\  of  this  section 
relating  to  Iransportdtion  by  foreign  flag 
vessels,  on  the  condition  that  he/she 
will  pay  the  amount,  if  any.  by  which 
the  charges  for  the  mears  of 
transportation  selected  by  him,  iM-t 
exceed  the  charges  for  the  means  of 
transportation  selected  by  the 
Government. 

(2)  Excess  weight.  If  household  goods 
in  excess  of  the  weight  allowable  under 
this  regulation  are  shipped  on  a 
Government  bill  of  lading  or  purchase 
order,  the  employee  shall  promptly  upon 
completion  of  the  shipme-it  pay  the 
proper  agency  official  fai  the  excess 
cost.  The  excess  cost  shall  bf  computed 
from  the  total  charges  according  to  the 
ratio  of  excess  weight  to  the  total  weight 
of  the  shipment. 

(3)  Excess  voluatior  orirsurvnce.  An 
employee  may  declare  a  valuation 
above  the  minimum  permitted  if  he/she 
assumes  all  additional  expenses 
resulting  therefrom,  including  the  cost  of 
insurance  needed  to  protect  the  higher 
valuation.  (See  5  302-8.2(e)  ] 

§302-1^    Twwpof»n>  »toni  9«- 

(a)  Applicobihty  Temporary  storage 
of  household  goods  al  Government 
expense  may  be  allowable  only  when 
such  storage  is  incident  to 
transportation  of  the  household  goods  at 
Government  expense. 

[h]  AUoyvabte expenses— {\\ 
Commuted  rate  system.  In  connection 
with  transportation  within  the 
continental  United  Slates  under  the 
commuted  rate  system,  costs  of 
temporary  storage  within  the  applicabie 
weight  limit  will  be  reimbursed  to  the 
employee  m  the  anoount  of  his/her  costs 
for  storage  including  in  and  out  charges 
and  necessary  drayage,  but  not  to 
exceed  the  commuted  rates  for  storage 
in  the  C5A  publication.  Commuted  Rate 
Schedule  for  Transportation  of 
Household  Goods.  (See  §  302-8.3|ai(l)  1 
A  receipted  copy  of  the  warehouse  or 
other  bill  for  storage  costs  is  required  to 
support  reimbursement. 

(2)  Actual  expense  method.  In 
connection  with  transportation  within  or 
outside  the  United  States  when  the 
actual  expense  method  is  used,  the 
Government  will  normally  arrange  for 
necessary  temporary  storage  and  pay 
the  cost  thereof  direct.  If  an  employee 
must  arrange  for  temporary  storage  in 
connection  with  transportation  by  the 


actual  expense  method,  he/she  may  be 
reimbursed  for  reasonable  costs 
incurred  for  storage  including  in  and  out 
charges  and  necessary  drayage  within 
the  applicable  hmitations-  Charges  for 
cxcfss  weight,  valuation  above  the 
minimum  amount,  and  services  obtained 
by  the  employee  at  higher  costs  shall  be 
the  responsibility  of  the  employee  in  the 
Sdme  manner  as  he/she  is  responsible 
f(ir  excess  costs  inr.id»>nt  to 
transportation.  (See  §?  302-^.3<b||5)  and 

i  302-9.6    Advance  o<  funds. 

(f*)  ComrvutPd  mle  ^yitem.  Advances 
of  funds  may  be  made  to  employees  up 
to  the  estimated  amount  of  the 
commuted  paymen*  for  the  cost  of 
authorized  transp.Trtrition  and 
femp<irary  s^onige  of  their  household 
soods  und^T  the  pmrediir»^s  and  policies 
prescribed  in  5  302-1. 14(a). 

(b)  Overseas  shipments.  For  overseas 
shipr.ent,  advance  of  funds  may  be 
mdiU'  for  Lhe  estimated  cost  of 
transportation  and  temporary  storage 
only  if  the  cost  of  authorized 
transportation  and  temporary  st.xage 
will  not  be  paid  directly  by  the 
Government,  as  is  the  case  when  a 
Gcivernment  bill  of  lading  or  purchase 
order  is  used. 

(c)  Procedures.  In  req'jesting  an 
advance  of  funds,  the  employee  shall 
submit  a  written  statement  designating 

(1)  the  points  of  ongin  and  destioabon, 

(2)  the  estimated  weight  of  household 
goods  to  be  shipped  and  (3J  any 
anticipated  temporary  storage  not  to 
exceed  a  period  of  90  days  at 
Government  expense.  The  estimate  of 
weight  required  in  support  of  an 
advance  of  funds  shall  consist  of  a 
statement  of  the  estimated  weight 
signed  by  the  carrier  selected  to  handle 
the  shipment,  if  available.  If  not 
available,  evidence  of  actual  weight  or  a 
reasonable  estimate  thereof  acceptable 
to  the  agency  shall  be  furnished. 

PART  302-»-ALLOWANCES  FOR 
NONTEMPORARV  STORAGE  OF 
HOUSEHOO)  GOODS 

Sec- 

302-9.1    Nantemporary  slordge  dunag 

assignment  to  isolated  iocation.s  \n  the 

continental  Unitpci  States. 
302-9.2    NJootemporary  storage  ttunng 

assignment  outside  the  continental 

United  States. 
302-9  J    Storage  during  school  recess  for 

Department  of  Defense  overseas 

teachers. 
302-9  4    Advance  of  funds. 

Authority:  5  U.S.C  5721-5734.  20  U.S.C. 
905(a):  E.0. 11609,  July  22, 1971  |36  FR  13747|. 


§302-9.1    Nontemporary  storage  during 
assignment  to  isototad  locatloRs  in  the 
continental  United  States. 

(a)  Policy.  Nontemporary  storage  of 
household  goods  belonging  to  an 
employee  transferred  or  a  new 
appointee  assigned  to  an  official  station 
at  an  isolated  location  in  the  continental 
United  States  shall  be  allowed  only 
when  it  is  clearly  justified  under  the 
conditions  in  this  Part  302-9  and  is  not 
primarily  for  the  convenience  or  at  the 
request  of  the  employee  or  the  new 
appointee. 

(b)  Isolated  official  stations — criteria. 
Under  this  section,  an  official  station  at 
an  isolated  location  is  a  place  of 
pernianenl  duty  assignment  in  the 
continental  United  States  at  which  an 
employee  has  no  alternative  except  to 
live  where  he/she  is  unable  to  use  his/ 
her  household  goods  because: 

(l)The  type  of  quarters  he/stie  is 
required  to  occupy  at  the  isolated 
permanent  duty  station  will  not 
accommodate  his/her  household  goods; 
or 

(2)  Residence  quarters  which  would 
accommodate  his/her  household  goods 
are  not  available  within  reasonable 
daily  commutmg  distance  of  the  official 
station.  However,  the  designation  of  an 
official  station  as  isolated  in  accordance 
with  paragraph  (c)  of  this  section  shall 
not  preclude  a  determination  in 
individual  instances  that  adequate 
bousing  is  available  for  some  employees 
stationed  there  based  on  housing  which 
may  be  available  within  daily 
commuting  distance  and  the  size  and 
other  characteristics  of  each  employee's 
immediate  family.  In  such  instances,  the 
station  shall  not  be  considered  isolated 
with  regard  to  those  employees  for 
whom  adequate  family  bousing  is 
determined  to  be  available. 

(c)  Isolated  official  stations — 
designation.  Heads  of  agencies 
concerned  are  responsible  for 
designating  the  isolated  official  stations 
at  which  conditions  exist  for  allowing 
nontemporary  storage  of  household 
goods  at  Government  expense  for  some 
or  all  employees. 

(d)  Eligibility.  Eligibility  for 
nontemporary  storage  of  household 
goods  and  personal  effects  applies  to  an 
employee  stationed  at  an  isolated 
official  station,  which  meets  the  criteria 
in  paragraph  (b)  of  this  section,  who 
performed  permanent  change  of  station 
travel  or  travel  as  a  new  appointee 
under  §  302-1.11. 

(e)  Authorization.  The  authorization 
for  nontemporary  storage  should  be 
contained  in  the  travel  order  or  other 
document  authorizing  transfer  or 
appointment  at  an  isolated  official 


station.  However,  storage  may  be 
approved  subsequently  if  the  employee 
or  new  appointee  is  otherwise  eligible. 

(f)  Allowable  storage — (1)  Place  of 
storage.  Under  regulations  prescribed  by 
the  head  of  the  agency  concerned,  the 
property  may  be  stored  either  in 
available  Government-owned  storage 
space  or  in  suitable  commercial  or 
privately  owned  space  obtained  by  the 
Government  if  Government-owned 
space  is  not  available  or  if  commercial 
or  privately  owned  space  is  more 
economical  or  suitable  because  of 
location,  difference  of  transportation 
costs,  or  for  other  reasons. 

(2)  Allowable  costs.  Allowable  costs 
for  storing  the  property  include  the  cost 
of  necessary  packing,  crating, 
unpacking,  uncrating,  transportation  to 
and  from  place  of  storage,  charges  while 
in  storage,  and  other  necessary  charges 
directly  relating  to  the  storage. 

(3)  Partial  storage.  An  eligible 
employee  or  new  appointee  may  be 
authorized  to  have  a  portion  of  his/her 
household  goods  transported  to  the 
isolated  official  station  and  to  have  the 
remainder  stored  at  Government 
expense.  However,  the  weight  of  the 
goods  stored  plus  the  weight  of  the 
goods  transported  shall  not  exceed  the 
maximum  applicable  weight  allowance 
for  which  the  employee  is  eligible. 

(4)  Changes  in  type  of  storage. 
Authority  may  be  granted  for  the 
conversion  of  household  goods  from 
temporary  to  nontemporary  storage  and 
from  storage  at  personal  expense  to 
nontemporary  storage  at  Government 
expense. 

(g)  Time  limitations.  Nontemporary 
storage  shall  be  authorized  for  periods 
of  time  not  exceeding  1  year  and 
extended  as  necessary  in  accordance 
with  the  length  of  an  employee's 
assignment  at  an  isolated  official 
station.  Appropriate  periodic  review- 
shall  be  made  to  determine  whether 
current  conditions  at  the  isolated 
locality  with  regard  to  availability  of 
housing  warrant  continuation  of  the 
authority  for  nontemporary  storage. 
Eligibility  for  nontemporary  storage  at 
Government  expense  shall  terminate  on 
the  employee's  last  day  of  active  duty  at 
the  isolated  o.Ticial  station.  When  an 
employee  ceases  to  be  eligible, 
nontemporary  storage  at  Government 
expense  may  continue  until  the 
beginning  of  the  second  month  after  the 
month  in  which  his  eligibility 
terminates.  However,  the  period  of 
nontemporary  storage  shall  not  exceed  3 
years. 


§  302-9.2    Nontemporary  storage  during 
assignment  outside  the  continental  United 
States. 

(a)  Eligibility.  Under  regulations  that 
may  be  prescribed  by  the  head  of  the 
agency  concerned,  an  employee 
stationed  at  an  official  station  other 
than  one  located  in  the  continental 
United  States  or  an  employee  or  new 
appointee  transferred  or  appointed  to 
such  a  station  may  be  allowed 
nonlem.porary  storage  of  his/her 
household  goods  wh;le  so  assigned  if: 

(1)  The  official  station  is  one  to  which 
he/she  is  not  authorized  to  take,  or  at 
which  he/she  is  unable  to  use,  the 
household  goods:  or 

(2)  The  storage  is  authorized  in  the 
public  interest;  or 

|3)  The  estimated  cost  of  storage 
would  be  less  than  the  cost  of  round-trip 
transportation  (including  temporary 
storage)  of  the  household  goods  to  the 
nt^w  official  station. 

(b)  .Authorization.  Normally,  the 
authorization  for  nontemporary  storage 
shall  be  contained  in  the  travel  order  or 
other  document  authorizing  the 
employee's  change  of  station  or 
authorizing  a  new  appointee  to  report  to 
his/her  official  station.  However, 
storage  may  be  approved  subsequently 
if  the  employee  or  new  appointee  would 
otherwise  be  eligible 

(c)  Allowable  storai;e — (1)  Place  of 
storage.  The  property  may  be  stored 
either  in  available  Government-owned 
storage  space  or  in  suitaljle  commercial 
or  privately  owned  space  if 
Government-owned  space  is  not 
available  or  il  commercial  or  privately 
owned  space  obtained  by  the 
Government  is  more  economical  or 
suitable  because  of  location,  difference 
of  transportation  costs,  or  other  reasons. 

(2)  Allowable  costs.  Allowable  costs 
for  storing  the  property  include  the  cost 
of  necessary  packing,  crating, 
unpacking,  uncrating,  transportation  to 
and  from  place  of  storage,  charges  while 
in  storage,  and  other  necessary  charges 
directly  relating  to  the  storage. 

(3)  Partial  storage.  The  employee  or 
new  appointee  may  be  authorized  to 
have  a  portion  of  his/her  goods 
transported  to  the  official  station  unless 
it  is  a  station  to  which  he/she  is  not 
authorized  to  take,  or  at  which  he/she  is 
unable  to  use,  any  of  the  goods. 
However,  the  weight  of  the  goods  stored 
plus  the  weight  of  the  goods  transported 
shall  not  exceed  the  maximum 
applicable  weight  allowance  for  which 
the  employee  is  eligible. 

(4)  Change  in  type  of  storage. 
Authority  may  also  be  granted  for  the 
conversion  of  household  goods  from 
temporary  to  nontemporary  storage  at 
Government  expense,  and  from  storage 


at  personal  expense  to  nontemporary 
storage  at  Government  expense,  if  the 
employee  or  new  appointee  is  otherwise 
eligible. 

(d)  Time  limitations.  Nontemporary 
storage  at  Government  expense  may  be 
authorized  for  a  period  not  to  exceed  the 
length  of  the  employee's  tour  of  duty  at 
the  overseas  station  plus  1  month  prior 
to  the  time  the  tour  begins.  The  storage 
period  may  be  extended  for  subsequent 
service  or  tours  of  duty  at  the  same  or 
other  overseas  stations  if  the  provisions 
of  paragraph  (a)  of  this  section  continue 
to  be  met.  When  an  employee  ceases  to 
be  eligible  for  the  allowance,  storage  at 
Government  expense  may  continue  until 
the  beginning  of  the  second  month  after 
the  month  in  which  his/her  eligibihty 
terminates,  unless  to  avoid  inequity  the 
agency  extends  the  period.  Eligibility 
shall  be  deemed  to  terminate  on  the  last 
day  of  active  duty  at  the  overseas 
station. 

5  302-9,3     StOJ'age  ciunng  schoo'  'ec  pss 
fo'  Department  ot  l>etense  overseas 
teactver*. 

la  J  Description.  The  Department  of 
Defense  Overseas  Teachers  Pay  and 
Personnel  Practices  Act  (20  U.S.C.  905) 
provides  authority  for  the  storage  of  the 
household  goods  of  Department  of 
Defense  overseas  teachers  during  the 
recess  period  between  2  consecutive 
school  years. 

(b)  Regulations.  Storage  of  household 
goods  of  Department  of  Defense 
overseas  teachers  may  be  allowed  at 
Government  expense  under  regulations 
prescribed  by  the  Secretary  of  Defense 
in  accordance  with  this  Part  302-9. 

(c)  Authorization  and  conditions — (1) 
Authorization.  Storage  during  the  school 
recess  should  be  authorized  prior  to  the 
close  of  the  school  year.  However, 
storage  may  be  approved  at  a  later  date 
if  all  the  required  terms  and  conditions 
have  been  fulfilled. 

(2)  Agreement.  To  be  eligible  for 
recess  storage,  a  teacher  serving  at  the 
close  of  a  school  year  must  agree  in 
writing  to  serve  as  a  teacher  for  the  next 
school  year. 

(3)  Forfeited  entitlements.  The  storage 
shall  be  instead  of  quarters  or  quarters 
allowance  authorized  by  20  U.S.C.  905 
and  any  other  storage  of  household 
goods  to  which  the  teacher  might  be 
entitled  through  employment  in  another 
position  during  any  recess  period 
between  2  school  years. 

(d)  Allowable  storage — (1)  /Voce  of 
storage.  The  property  may  be  stored 
either  in  available  Government-owned 
space  or  in  suitable  commercial  or 
privately  owned  space  if  Government- 
owned  space  is  not  available  or  if 
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commercial  or  privately  owned  space 
obtained  by  the  Government  is  more 


(2|  Restriction  on  vehtcie  types. 
Vehicles  that  may  be  transported  under 

this  Part  302-10  include  nassenaer 


the  use  of  his/her  privately  owned 
vehicle  at  his/her  post  outside  the 
continental  United  States.  Such  a 
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appropriate  point  within  the  United 
States  to  his/her  new  official  station, 
(bl  Return  from  official  station  after 


that  vehicle  to  the  United  States  at 
Government  expense  under  the 
authoritv  of  this  Part  302-10  In  such 


dunng  vtiiich  tiie  employee  was 
stationed  permanently  and  continuously 
at  one  or  more  Dosts  of  dutv  outside  the 
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comiD«rci«l  or  privately  owned  space 
obtained  by  the  Government  is  more 
economical  or  suitable  becauM  of 
location,  difference  of  transportatjon 
costs,  or  other  reasons. 

(2)  Allowobh  costs.  Allowable  costs 
for  storing  the  property  include  the  cost 
of  nece«8ary  packing,  crating, 
unpaclting,  uncrating,  transportation  to 
and  from  place  of  storage,  charge*  while 
in  storage,  and  other  necessary  charges 
directly  relating  to  the  storage. 

(3)  Weight  limitations.  The  weight  of 
the  household  goods  stored  during  the 
recess  period  shall  not  exceed  the 
weight  authorized  for  the  employee  less 
the  weight  of  household  goods  storpd 
under  S  302-9.2. 

(e)  Time  limitation.  The  penod  of 
storage  shall  not  exceed  the  period  of 
the  recess  between  the  2  school  years. 

(f)  Breach  of  agreement.  If  the  teacher 
does  not  report  for  service  at  the 
beginning  of  the  next  school  year, 
except  for  reasons  beyond  his/her 
control  and  acceptable  to  the 
Department  of  Defense,  he/she  shall  be 
obligated  to  reimburse  liie  Department 
in  the  amount  paid  by  the  Department 
for  the  commercial  storage,  )nclud)ng 
related  services.  If.  however,  the 
property  was  stored  in  a  Government 
facility,  the  teacher  shaii  pay  the  agency 
an  amount  equal  to  the  reasonable  value 
of  the  storage  fumi.shed,  including 
related  services. 

§  302-4.4    Advance  of  funds. 

Advances  of  funds  are  not  authorized 
in  connection  with  the  storage 
allowances  covered  by  this  Part  302-fl. 

PART  302- to- ALLOWANCES  F0« 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  PRIVATELY  OWNED 
VEHICL£S 

302-10.1     Applicability. 
302-10.2    Eiiiybili',-,. 
302-lOJ    Aliowdbie  traosportation. 
302-10.4     Allowable  expenses. 
302-10.5     Emergcnry  stonigp 
302-10.6    Advance  of  funds 

Authority:  5  L'  S  C.  5721-5734,  20  V  S  C 
905(a):  E.O  llfl09  [ulv  22.  1971  (.36  FR  13747). 

§3Q2-t0.t    AppMcabUHy. 

(a)  Privately  owned  motor  vehicles — 
(1)  Definitions.  As  used  in  this  Part  302- 
10,  the  terms  "privately  owned  motor 
vehicle"  and  "privately  owned  vehicle" 
mean  a  motor  vehicle  not  owned  by  the 
Government  and  not  of  a  type  excluded 
in  paragraph  (aH2)  of  this  section,  which 
is  in  the  possession  of  and  used  by  the 
employee  or  his/her  immediate  family 
for  the  primary  purpose  of  providing 
personal  transportation. 


(2)  Restriction  on  vehicJe  types. 
Vehicles  that  may  be  transported  under 

this  Part  302-10  include  passenger 
automobiles,  station  wagons  and  certain 
small  trucks  or  other  similar  vehicles 
which  may  be  used  pnmanly  for 
personal  transportation.  Transportation 
is  not  authorized  for  trailers,  airplanes, 
or  any  vehicle  intended  for  commercial 
u.se  In  addition,  an  employee  must  pay 
all  costs  which  result  from  shipment  of  a 
vehicle  which  exceeds  the  siie  limits 
prescnbed  m  §  302-10. 4ie).  Each  vehicle 
must  be  approved  by  the  agency 
concerned  as  appropriate  for  use  in  the 
area  of  the  overs^^as  station  and  the 
veh!i:.le  must  be  pnmanly  for  use  as 
personal  transportation  contributing  to 
the  employee's  effectiveness  on  the  fob. 

(bj  Transporfativn  under  this  Part 
302-10.  Any  references  to  a  vehicle 
transported  under  this  Part  302-10" 
shall  include  a  vehicle  which  was  driven 
to  the  employee's  official  station  by  the 
employee  or  a  member  of  his/her 
immediate  family  hut  could  have  been 
transportwl  at  Government  expense 
under  the  atithonfy  of  this  Pari  302-10 
hdd  circumstances  not  permitted 
driving. 

;30a-10.2    EUglbiUty. 

(a)  Official  station  outjiuie  the 
continei.to!  United  States. 
Trfinsportation  of  pnvately  owned 
vehicles  may  be  authorized  m 
connection  with  a  transfer  or 
assignment  to  an  officid!  station  outside 
of  the  continental  United  States, 
including  a  transfer  between  such 
stations.  A  pnvately  owned  vehicle 
transported  to  su<:h  a  station  under  this 
Part  io2-10  may  be  transported  to  the 
United  States  when  its  use  is  no  longer 
required  at  a  station  outside  the 
(  ontmental  L'nited  States  under  the 
provisions  of  i  302-103  (b)  and  (c). 

lb)  Con'piiance  wiLti  I'frfrai 
conditions.  The  provisions  of  §§  302-1.2 
and  302-1-5  through  302-1.13  with  regard 
to  service  agreements  and  transfers  for 
the  benefit  of  the  Government,  not  the 
employee,  are  applicable.  However,  if 
transportation  of  a  pnvately  owned 
vehicle  is  authonzed  after  assignment  or 
transfer  on  the  basis  of  changed 
conditions  under  §  302-10.3(d>,  those 
requirements  are  satisfied  if  they  were 
met  when  the  employee  was  transferred 
or  assigned  to  the  official  station  to 
which  the  pnvately  owned  vehicle  will 
be  transported. 

(c)  .Agency  determination  required. 
The  cost  of  transporting  a  pnvately 
owned  vehicle  shall  not  be  authorized 
unless  It  has  been  detennmed  by  the 
head  of  the  agency  concerned  or  his/her 
designee  that  it  is  m  the  interest  of  the 
Government  for  ttie  employee  to  have 


the  use  of  his/her  privately  owned 
vehicle  at  his/her  post  outside  the 
continental  United  States.  Such  a 
determination  may  be  made  only  if  all  of 
the  following  conditions  are  present: 

(1)  Use  of  the  privately  owned  vehicle 
will  not  be  primarily  for  the  convenience 
of  the  employee  and  his/her  immediate 
family; 

(2)  Local  conditions  at  the  official 
station  where  the  privately  owned 
vehicle  is  to  be  used  make  it  desirable 
from  the  Government's  viewpoint  for  the 
employee  to  have  the  use  of  a  privately 
owned  vehicle: 

(3)  Use  of  a  privately  owned  vehicle 
by  the  employee  will  contribute  to  his/ 
her  effectiveness  in  his/her  job; 

(4)  Use  of  a  privately  owned  vehicle  of 
the  type  involved  will  be  suitable  in  the 
local  conditions  of  the  official  station; 

(5)  The  cost  of  transporting  the 
privately  owned  vehicle  to  and  from  the 
official  station  involved  will  not  be 
excessive  considering  the  time  the 
employee  has  agreed  to  serve  at  that 
official  station;  and 

(6)  The  privately  owned  vehicle  is  of 
United  States  manufacture  unless: 

(i)  The  head  of  the  agency  or  his/her 
designee  determines  that  only  vehicles 
of  foreign  manufacture  may  be  used 
effectively  at  the  official  stabon 
concerned; 

(ii)  The  privately  owned  vehicle  to  be 
transported  was  purchased  by  the 
employee  before  he/she  was  aware  that 
he/she  would  be  assigned  to  duty  at  an 
official  station  to  which  the 
transportation  of  a  privately  owned 
vehicle  would  be  authorized;  or 

(iii)  For  other  reasons,  and  taking  into 
consideration  the  current  United  States 
balance  of  payments  situation,  it  is 
determined  that  the  employee  should  be 
allowed  to  ship  a  vehicle  of  foreign 
manufacture. 

§  302-10.3    Allowable  transpertation. 

(a)  To  official  station  upon 
assignment.  When  the  new  official 
station  outside  the  continental  United 
States  is  one  to  which  an  employee  is 
authorized  to  transport  a  privately 
owned  vehicle  under  the  conditions 
prescribed  in  §  302-10.2,  one  privately 
owned  vehicle  may  be  transported  for 
the  employee  incident  to  his/her 
transfer  from  the  old  official  station  or 
place  of  actual  residence  at  the  time  of 
appointment  to  the  new  official  station. 
However,  if  an  employee  is  transferred 
from  an  official  stabon  outside  the 
continental  United  States  at  which  he/ 
she  has  no  jmvately  owned  vehicle,  he/ 
she  may  be  authorized  to  transport  a 
privately  owned  vehicle  from  an 


appropriate  point  within  the  United 
States  to  his/her  new  official  station. 

(b)  Return  from  official  station  after 
assignment.  An  employee  whose 
privately  owned  vehicle  was 
transported  to  his/her  official  station 
under  the  authority  of  this  Part  302-10 
may  have  that  vehicle  returned  to  the 
United  States  at  Government  expense 
not  to  exceed  the  cost  for  transportation 
to  his/her  actual  residence  at  the  time  of 
appointment  or  assignment  to  duty 
outside  the  continental  United  States 
incident  to: 

(1)  A  transfer  to  the  continental 
United  States  or  to  an  official  station 
outside  the  continental  United  States  to 
which  he/she  is  not  authorized  to 
transport  a  privately  owned  vehicle;  or 

(2)  Separation  after  completion  ot  an 
agreed  period  of  service  at  an  official 
station  outside  the  continental  United 
States  to  which  the  vehicle  was 
transported  under  this  Part  302-10  or 
separation  prior  to  completion  of  such 
period  if  the  separation  is  for  reasons 
beyond  his/her  control  and  acceptable 
to  the  agency. 

(c)  Delayed  return — (1)  Interim 
transportation  at  personal  expense. 
When  an  employee  is  transferred  from 
an  official  station  to  which  a  privately 
owned  vehicle  was  transported  under 
this  Part  302-10  to  another  official 
station  outside  the  continental  United 
States  to  which  transportation  of  a 
privately  owned  vehicle  is  not 
authorized  and  he/she  chooses  to 
transport  his/her  privately  owned 
vehicle  to  his/her  new  official  station  at 
his/her  own  expense,  that  vehicle  may 
later  be  returned  to  the  continental 
United  States  in  connection  with  his/her 
subsequent  transfer  or  separation 
provided  the  cost  to  the  Government 
shall  not  exceed  the  cost  of 
transportation  from  the  former  official 
station  to  which  the  privately  owned 
vehicle  was  shipped  at  Government 
expense  to  the  employee's  actual 
residence  in  the  United  States  at  the 
time  of  appointment  or  assignment. 

(2)  Failure  to  complete  tour.  An 
employee  who  has  transported  his/her 
privately  owned  vehicle  to  an  official 
station  under  the  authority  of  this  Part 
302-10  but  fails  to  complete  an  agreed 
tour  of  duty  at  that  official  station  for  a 
reason  other  than  one  which  is  beyond 
his/her  control  and  acceptable  to  the 
agency  concerned  may  have  the  vehicle 
transported  at  Government  expen-se 
only  on  the  basis  that  he/she  had 
previously  completed  a  tour  at  that  or  a 
previous  official  station  outside  the 
continental  United  States  after  a 
privately  owned  vehicle  had  been 
transported  there  under  the  authority  of 
this  Part  302-10  and  had  not  returned 


that  vehicle  to  the  United  States  at 
Government  expense  under  the 
authority  of  this  Part  302-10.  In  such 
instances,  the  Government  shall  not  pay 
more  than  the  cost  of  transporting  the 
pnvately  owned  vehicle  from  the  official 
station  where  the  employee  did 
complete  an  agreed  period  of  service  to 
the  employee  8  actual  residence  at  time 
of  appointment  or  assignment. 

(d)  Change  in  condi lions  while  at 
official  station — (1)  When  privately 
owned  vehicle  becomes  necessary.  If, 
after  an  employee  is  assigned  to  an 
official  station  outside  the  continental 
United  States  without  an  authorization 
to  transport  a  pnvately  owned  vehicle,  it 
becomes  desirable  that  he/she  have  a 
privately  owned  vehicle  at  that  official 
station  and  if  the  conditions  of  §  302- 
10.2  are  met.  a  vehicle  may  be 
transported  from  an  appropriate  point  in 
the  continental  United  States  to  the 
official  station.  In  authorizing  such 
transportation,  agencies  shall  place 
particular  emphasis  upon  the 
determination  required  in  |  302- 
10.2(c)(5), 

(1)  When  privately  owned  vehicle 
becomes  unnecessary.  If  it  is  determined 
that  the  conditions  which  supported  the 
authorization  for  transportation  of  a 
privately  owned  vehicle  to  an  official 
station  no  longer  exist,  the  agency 
concerned  may  authorize  the  return  of  a 
vehicle  which  has  been  transported  to 
that  official  station  under  the  authority 
of  this  Part  302-10  even  though  the 
employee  concerned  would  not 
otherwise  be  eligible  for  such 
transportation  at  that  time.  An  employee 
who  rct.Tins  his/her  privately  owned 
vehicle  at  the  official  station  after  such 
a  change  in  conditions  may  be  eligible 
for  return  or  further  transportation  of  the 
privately  owned  vehicle  at  a  later  date. 

(e)  Replacement  vehicle — fl) 
Emergency  rt:placemenls.  An  emergency 
replacement  vehicle  may  be  transported 
at  Government  expense  to  an 
employee's  post  of  duty  if  (i)  the 
employee  had  a  privately  owned  vehicle 
at  an  official  station  outside  the 
continental  United  States  and  it  was 
determined  to  be  in  the  Government's 
intc'est  for  him/her  to  have  the  vehicle: 
(ii)  the  vehicle  is  stolen,  or  seriously 
damaged  or  destroyed,  or  has 
deteriorated  due  to  severe  conditions  at 
the  post  of  duty,  or  requires  emergency 
replacement  for  other  reasons  beyond 
the  employee's  control,  and  (iii)  the  head 
of  the  agency  or  his/her  designee 
determines  in  advance  of  authorization 
that  a  replacement  vehicle  is  necessary 
and  in  the  interest  of  the  CTOvemment. 
Not  more  than  one  such  emergency 
replacement  may  be  authorized  for  an 
employee  during  any  4-year  period 
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during  which  the  employee  was 
stationed  permanently  and  continuously 
at  one  or  more  posts  of  duty  outside  the 
continental  United  States  where  use  of  a 
privately  owned  vehicle  by  the 
employee  was  determined  to  be  in  the 
interest  of  the  Government. 

(2)  Other  replacements.  A  privately 
owned  vehicle  may  be  shipped  to  an 
employee  at  Government  expense  at  a 
post  of  duty  outside  the  continental 
United  States  to  replace  another 
privately  owned  vehicle  if: 

(i)  It  was  determined  that  it  was  in  the 
Government's  interest  for  the  employee 
to  have  the  vehicle  being  replaced  and 
that  it  will  continue  to  be  in  the 
Government's  interest  for  the  employee 
to  have  such  a  vehicle; 

(ii)  More  than  4  years  have  elapsed 
since  the  date  when  the  vehicle  being 
replaced  was  transported:  and 

(iii)  The  employee  has  been  stationed 
continuously  during  the  4-year  period  at 
posts  of  duty  located  outside  the 
continental  United  States. 

§  302-10  i     Alioi««ab'i<>  e>r,.e'  i.<-;i 

(a)  Auinunzva  acstinanon  ourside 
continental  United  Slates.  When  an 
employee  is  authorized  to  transport  a 
privately  owned  vehicle  at  Government 
expense  to  an  official  station  outside  the 
continental  United  States,  the 
destination  of  the  vehicle  must  be  the 
employee's  official  station. 

(b)  Alternate  origins  and  destinations. 
Transportation  at  Government  expense 
may  be  for  all  or  part  of  the  distance 
between  origin  and  the  official  station 
not  to  exceed  the  cost  of  transportation 
between  the  authorized  place  of  origin 
(the  former  official  station,  residence  at 
time  of  appointment,  or  a  point  in  the 
United  States  as  the  case  may  be)  and 
the  official  station  to  the  extent  that  the 
employee  is  not  expected  to  drive  as 
prescribed  in  paragraph  (c)  of  this 
section.  When  an  employee  is 
authorized  to  return  his/her  privately 
owned  vehicle  from  an  official  station  to 
which  it  was  transported  under  this  Part 
302-10,  that  vehicle  may  be  transported 
from  the  official  station  or  some  other 
point  where  it  was  driven  or  otherwise 
transported  by  the  employee  to  the 
destination  specified  by  the  employee, 
provided  the  cost  does  not  exceed  the 
cost  of  transportation  from  the  official 
station  to  the  authorized  destination 
(new  official  station,  actual  residence,  or 
United  States  port]  to  the  extent  the 
employee  is  not  expected  to  drive  the 
privately  owned  vehicle  as  prescribed  in 
paragraph  (c)  of  this  section. 

(c)  When  it  is  feasible  to  drive  a 
vehicle.  When  a  privately  owned 
vehicle  may  be  driven  on  hard-surfaced. 
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all  weather  highways.  U8ing  ferries  as 
necessary,  for  all  or  part  of  the  distance 
between  the  allowable  origin  and 
destination,  the  agency  head  concerned 
cr  his/her  designee  may  determine  that 
it  is  reasonable  to  expect  the  employee 
or  a  member  of  his/her  family  to  drive 
the  pnvately  owned  vehicle  for  that 
distance.  In  case  of  such  a 
determination,  the  Government  will  pay 
transportation  charges  to  the  extent 
dnving  the  privately  owned  vehicle  was 
not  required.  For  the  distance  the 
privately  owned  vehicle  is  driven,  the 
allowance  provided  in  S  302-2.3  applies; 
however,  if  the  employee  makes  a 
separate  trip  to  a  port  to  deliver  or  pick 
up  his/her  privately  owned  vehicle,  per 
diem  is  not  allowable  but  one-way 
travel  costs  and  the  one-way  mileage 
cost  for  operating  the  pnvately  owned 
vehicle  (both  under  the  provisions  of 
Chapter  301  of  this  title)  may  be  allowed 
provided  the  total  does  not  exceed  the 
cost  of  shipping  the  pnvately  owned 
vehicle  to  or  from  the  port  involved. 

(d)  Commercial  transportation  and 
incidental  charges.  All  necessary  and 
customary  expenses  directly  related  to 
the  transportation  of  a  privately  owned 
vehicle  may  be  allowed,  including 
crating  and  packing  expenses,  shipping 
charges,  and  port  charges  for  readying 
the  vehicle  for  shipment  at  port  of 
embarkation  and  for  use  at  port  of 
debarkation. 

(f  1  Size  luiht.  Transportation  at 
Government  expense  is  limited  to 
vehicles  having  a  gross  size  for  shipping 
purposes  of  not  more  than  20 
measurement  tons  (800  cubic  feet).  An 
employee  who  ships  a  larger  vehicle 
which  otherwise  qualifies  for  shipment 
at  Government  expense  under  this  Part 
302-10  must  pay  all  costs  which  result 
from  the  excess  size  of  the  vehicle. 

(f)  Limitations  m  special 
circumstances — (1)  Shipment  of 
assembled  new  vehicle.  Subject  to  the 
limitation  contained  in  paragraph  (0(3) 
of  this  section,  if  an  assembled  motor 
vehicle  is  purchased  new  from  the 
manufacturer  or  manufacturer's  agent, 
the  costs  set  forth  in  paragraph  (d)  of 
this  section  are  allowable  if  shipment  is 
made  f.o.b.  shipping  point  consigned  to 
the  employee,  a  member  of  his/her 
immediate  family,  or  his/her  agent,  but 
are  not  allowable  if  ownership  of  the 
vehicle  is  vested  in  the  manufacturer's 
agent  during  the  shipment. 

(2)  Shipment  of  unassembled  new 
vehicle.  Subject  tp  the  limitation 
contained  in  paragraph  (0(3)  of  this 
section,  if  a  new  motor  vehicle  is 
purchased  from  a  manufacturer  or 
manufacturer's  agent,  freight  on 
shipment  of  unassembled  parts  from 
factory  to  assembly  point  and  costs  of 


onward  transportation  of  the  assembled 
vehicle  consigned  to  the  employee,  a 
member  of  his/her  immediate  family,  or 
his/her  agent  may  be  allowed  if  this 
method  is  more  economical  than 
shipment  of  the  assembled  vehicle  from 
the  manufacturer  A  comparative 
statement  of  costs  is  required  before 
shipment  at  Government  expense  may 
be  approved  in  these  instances,  except 
when  shipment  of  the  unassembled 
parts  18  made  from  factory  to  an 
assembly  plant  both  of  which  are 
located  in  the  continental  United  States. 

(3)  When  shipment  from  factory  is 
authorized.  If  a  new  motor  vehicle  is 
purchased  and  shipped  in  connection 
with  an  employee's  transfer  or  a  new 
appointee's  assignment  to  a  post  of  duty 
outside  the  continental  United  States, 
the  allowable  transportation  expenses 
shall  not  exceed  the  lesser  of  (i)  the  cost 
of  transportation  from  the  employee's 
oid  post  of  duty  or  new  appointee  s 
place  of  actual  residence  to  the  new 
post  of  duty,  or  (ii)  the  expenses 
authorized  in  paragraph  ( fill )  of  this 
sertion.  However,  if  an  employee  is 
stationed  at  a  post  of  duty  outside  the 
continental  United  States  and 
subsequently  is  authorized  to  transport 
a  pnva'ely  owned  vehicle,  the  allowable 
t,'-ansportdtion  expenses  in  connection 
with  the  purchase  of  a  new  motor 
vehicle  shall  not  exceed  those 
authorized  in  paragraph  (f)  (1)  or  (2)  of 
this  section,  whichever  is  applicable. 

(g)  Government  and  commercial 
means  The  heads  of  agencies  concerned 
or  their  designees  may  authorize  the 
transportation  of  the  employee's 
pnvately  owned  motor  vehicle  by 
commercial  means  if  available  at 
reasonable  rates  and  under  reasonable 
conditions,  or  by  Government  means  on 
a  space-available  basis. 

§  302-10.5    Em«rgency  storage. 

(a)  Conditions.  Under  regulations 
prescribed  by  the  head  of  the  agency 
concerned,  emergency  stoiage  of  a 
pnvately  owned  vehicle  may  be  allowed 
at  Government  expense  under  the 
following  conditions: 

(1)  The  vehicle  was  transported  or 
authonzed  to  be  transported  at 
Government  expense  as  provided  in  this 
Part  302-10. 

(2)  The  employee  is  stationed  at  a  post 
of  duty  at  which  the  use  of  the  vehicle 
has  been  determined  to  be  in  the 
interest  of  the  Government,  and  while 
the  employee  is  stationed  there,  the 
head  of  the  agency  concerned 
designates  the  post  of  duty  as  being 
within  a  zone  from  which  the 
employee's  immediate  family  and 
household  goods  should  b€  evacuated 


for  any  of  the  reasons  specified  in  5 
U,S,C.  5725, 

(b)  Place  of  storage.  Storage  may  be 
allowed  at  the  place  to  which  the 
employee's  immediate  family  and 
household  goods  are  evacuated  or  at 
another  suitable  place  not  more  distant 
from  the  evacuation  area.  If  the  vehicle 
is  being  shipped  to  the  employee  at  the 
time  evacuation  is  ordered,  the  vehicle 
may  be  diverted  to  storage  at  a  suitable 
place  en  route, 

(c)  Allowable  expenses.  Allowable 
expenses  for  storage  include  necessary 
expenses  for  (1)  readying  a  vehicle  for 
storage,  (2)  local  transportation  to  point 
of  storage,  (3)  storage.  (4)  readying  a 
vehicle  for  use  after  storage.  (5)  local 
transportation  from  point  of  storage,  and 
(6)  other  necessary  expenses  relating  to 
the  storage  and  transportation. 
However,  insurance  on  the  vehicle  other 
than  that  which  may  be  included  in  the 
allowable  expenses  described  in  this 
paragraph  (c)  is  at  the  expense  of  the 
employee. 

§  302-10.6    Advance  of  fund*. 

An  advance  of  funds  may  be  allowed 
the  employee,  not  to  exceed  the 
estimated  amount  of  the  expenses 
authorized  under  this  Part  302-10  which 
he/she  may  incur  for  transportation 
and/or  storage  of  a  privately  owned 
vehicle.  Such  advances  shall  be  subject 
to  the  general  conditions  provided  in 
§  302-1.14(a). 
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Appendix  C  to  Part  302-11— Federal  Tax 
Table  for  RJT  Allowance— Year  2 

Authority:  S  U.S.C.  5721-5734;  20  U.SC. 
905(a);  E.0. 11809.  luly  22. 1971  (36  FR  13747); 
E.O.  12466,  February  27.  1984  (49  ¥R  7349). 

§302-11.1    Auttiority. 

Payment  of  a  relocation  income  tax 
(RIT)  allowance  is  authorized  to 
reimburse  eligible  transferred 
employees  for  substantially  all  of  the 
additional  Federal.  State,  and  local 
income  taxes  incurred  by  the  employee, 
or  by  the  employee  and  spouse  if  a  joint 
tax  return  is  filed,  as  a  result  of  certain 
travel  and  transportation  expenses  and 
relocation  allowances  which  are 
furnished  in  kind,  or  for  which 
reimbursement  or  an  allowance  is 
provided  by  the  Government.  The  RIT 
allowance  shall  be  calculated  and  paid 
as  provided  in  this  Part  302-11. 

§302-11JI    Coverage. 

(a)  Eligible  employees.  Payment  of  a 
RIT  allowance  is  authorized  for 
employees  transferred  on  or  after 
November  14, 1983,  in  the  interest  of  the 
Government  from  one  official  station  to 
another  for  permanent  duty.  The 
effective  date  of  an  employee's  transfer 
is  the  date  the  employee  reports  for  duty 
at  the  new  official  station  as  provided  in 
S  302-1 .4{k). 

(b)  Individuals  not  covered.  The 
provisions  of  this  Chapter  302  are  not 
applicable  to  the  foUowang  individuals 
or  employees: 

(1)  New  appointees  as  defined  in 
§  302-1.10,  including  those  covered 
under  I  302-1,11  (i.e.,  new  appointees  to 
shortage  category  or  Senior  Executive 
Service  positions,  and  new  Presidential 
appointees)  and  S  302-1.12(b)  (i.e..  new 
appointees  to  overseas  posts  of  duty): 

(2)  Employees  assigned  under  the 
Government  Employees  Training  Act 
(see  5  U.S.C.  4109):  or 

(3)  Employees  returning  from  overseas 
assignments  for  the  purpose  of 
separation. 

§302-1U    Type*  of  movtng  expense*  or 
aHowances  covered  and  general  limitations. 

The  RIT  allowance  is  limited  by  law 
as  to  the  types  of  mo\'ing  expenses  that 
can  be  covered.  The  law  authorizes 
reimbursement  of  additional  income 
taxes  resulting  from  certain  moving 
expenses  furnished  in  kind  or  for  which 
reimbursement  or  an  allowance  is 
provided  to  the  transferred  employee  by 
the  Government.  However,  such  moving 
expenses  are  covered  by  the  RIT 
allowance  only  to  the  extent  that  they 
are  actually  paid  or  incurred,  and  are 
not  allowable  as  a  moving  expense 
deduction  for  tax  purposes.  The  types  of 
expenses  or  allowances  listed  in 
paragraphs  (a)  through  (i)  of  this  section. 


are  covered  by  the  RIT  allowance  within 
the  limitations  discussed. 

(a)  £/j  route  travel.  Travel  (includiOK 
per  diem)  and  transportation  expenses 
of  the  transferred  employee  and 
immediate  family  for  en  route  tra\  e! 
from  the  old  official  station  to  the  new 
official  station.  (See  Pari  302-2.) 

(bl  Household  goods  shipment 
Transportation  (including  temporary 
storage)  expenses  for  mo\  ement  of 
hou'^ehold  goods  from  the  old  official 
station  to  the  new  official  station.  (See 
P.^rt  302-8.) 

(c)  Nontemporary  storage  expenses. 
Allowable  expenses  for  nontemporary 
storage  of  household  goods  belonging  to 
an  employee  transferred  on  or  after 
.November  14,  1983.  through  October  11. 
1984,  to  an  isolated  location  in  the 
continental  United  States.  (See  §  302- 
9.1  )  .Nontemporary  storage  expenses  are 
not  covered  by  the  RIT  allow-(ince  for 
tranbfers  on  or  after  October  12,  19i>4 
(See  §  302-11.4(0).) 

(d)  Mobile  home  movement.  Expenses 
for  the  movement  of  a  mobile  home  for 
use  as  a  residence  when  movement  is 
authonzed  instead  of  shipment  and 
temporary  storage  of  household  gutxl.s 
(See  Part  302-7.) 

(e)  Househunting  trip.  Irixwi 
(including  per  diem)  and  transportdtu^n 
expenses  of  the  employee  and  spouse 
for  one  round  tnp  to  the  new  official 
station  to  seek  permanent  residence 
quarters.  (See  Part  302-4  ) 

(f)  Temporary  quarters  Subsistence 
expenses  of  the  employee  and 
immediate  family  during  occupancy  of 
temporary  quarters.  (See  Part  302-5  ) 

(g)  Real  estate  expenses.  Allowable 
expenses  for  the  sale  of  the  residence 
(or  expenses  of  settlement  of  an 
unexpired  lease)  at  the  old  official 
station  and  for  purchase  of  a  home  at 
the  new  official  station  for  which 
reimbursement  is  received  by  the 
employee.  (See  Part  302-6.) 

(h)  Miscellaneous  e.xpense  allowance 
A  miscellaneous  expense  allowance  for 
the  purpose  of  defraying  certain 
expenses  associated  with  discontinuing 
a  residence  at  one  location  and 
establishing  a  residence  at  the  new 
location  in  connection  with  an 
authorized  or  approved  permanent 
change  of  station.  (See  Part  302-3.) 

(i)  Relocation  ser\ices.  Payments,  or 
portions  thereof,  made  to  a  relocation 
service  company  for  services  provided 
to  a  transferred  employee  (see  Part  302- 
12),  subject  to  the  conditions  stated  in 
this  paragraph  (i)  and  within  the  general 
hmitations  of  this  section  applicable  to 
other  covered  expenses 

(1)  For  employees  transferred  on  or 
after  November  14.  1963.  through 
October  11,  1984.  The  amount  of  a 


broker's  fee  or  real  estate  commission, 
or  other  real  estate  sales  transaction 
expenses  which  normally  are 
reimbursable  to  the  employee  under 
S  302-6.2  but  have  been  paid  by  a 
relocation  service  company  incident  to 
an  assigned  sale  from  the  employee, 
provided  that  such  payments  constitute 
income  to  the  employee.  For  the 
purposes  of  this  regulation,  an  assigned 
sale  occurs  when  an  employee  obtains  a 
binding  agreement  for  the  sale  of  his/her 
residence  and  assigns  the  inherent  rights 
and  obligations  of  that  agreement  to  a 
relocation  company  that  is  providing 
services  under  contract  with  the 
employing  agency.  For  example,  if  the 
employee  incurs  an  obligation  to  pay  a 
8{>ecified  broker's  fee  or  real  estate 
commission  under  the  terms  of  the  sales 
agreement  this  obligation  along  with  the 
sales  agreement  is  assigned  to  the 
relocation  company  and  may.  upon 
payment  of  the  obligation  by  the 
relocation  company,  constitute  income 
to  the  employee.  (See  §  302-12.7  entitled 
"Income  tax  consequences  of  using 
relocation  companies.") 

(2)  For  employees  transferred  on  or 
after  October  12, 1984.  Expenses  paid  by 
a  relocation  company  providing 
relocation  services  to  the  transferred 
employee  pursuant  to  a  contract  with 
the  employing  agency  to  the  extent  such 
payments  constitute  income  to  the 
employee.  (See  S  302-12.7.) 

Note:  See  reference  shown  in  parentheses 
for  reimbursement  provisions  for  each 
allowance  listed  in  paragraphs  (u)  through  (J) 
of  this  section.  See  Section  217  of  the  Inlemal 
Revenue  Code  (IRC)  and  Internal  Revenue 
Service  (IRS)  Publication  S21  entitled 
"Moving  Expenses"  and  appropnate  Stale 
and  local  tax  authority  publications  for 
additional  information  on  the  taxability  of 
moving  expense  reimbursements  and  the 
allowable  tax  deductions  for  moving 
expenses. 

§  302-1 1  4     ElC'iusiont  from  ccvrp-raQe 

The  provisions  of  this  Pan  >)0^-il  arc 
not  applicable  to  the  following: 

(a)  Any  tax  liability  that  may  result 
from  payments  by  the  Government  to 
relocation  companies  on  behalf  of 
employees  transferred  on  or  after 
November  14, 1983.  through  October  11. 
1984,  other  than  the  payments  for  those 
expenses  specified  in  \  302-11.3(i)(l). 

(b)  Any  tax  liability  incurred  for  local 
income  taxes  other  than  city  income  tax 
as  a  result  of  moving  expense 
reimbursements  for  employees 
transferred  on  or  after  November  14. 
1983.  through  October  11. 1984.  (See 
definition  in  §  302-11.5(b).) 

(c)  Any  tax  liability  resulting  from 
reimbursed  expenses  for  any 
nontemporary  storage  of  household 
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goods  except  as  specifically  provided 
for  in  S  302-11. 3(c). 
(d)  Any  tax  liability  resulting  from 


terms  include  those  moving  expenses 
listed  in  5  302-11.3  as  being  covered  by 
the  RIT  allowance  and  which  may  be 


amount  to  be  withheld  for  Federal 
income  tax  from  salary  or  other 
compensation  such  as  moving  expense 
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result  of  the  covered  moving  expense 
reimbursements  received  in  Year  1, 
(nj  Withholding  tax  allowance 


(d)  Payment  of  a  WTA  established 
herein  will  offset  deductions  for  the 
Federal  income  tax  withholding  on 


covered  taxable  reimbursements  may  be 
different  than  the  amount  of 
nondeductible  moving  expenses  subject 


20334         Federal  Register  /  Vol.  54,  No.  89  /  Wednesday,  May   10.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  89  /  Wednesday,  May   10.  1969  /  Rules  and  Rejjul 


iiions 


2033f 


mm 


goods  except  as  specifically  provided 
for  in  S  302-11. 3(c). 

(d)  Any  tax  liability  resulting  from 
paid  or  reimbursed  expenses  for 
shipment  of  a  privately  owned 
automobile. 

(e)  Any  tax  liability  resulting  from  an 
excess  of  reimbursed  amounts  over  the 
actual  expense  paid  or  incurred.  For 
instance,  if  an  employee's 
reimbursement  for  the  movement  of 
household  goods  is  based  on  the 
commuted  rate  schedule  and  his/her 
actual  moving  expenses  are  less  than 
the  reimbursement,  the  tax  liability 
resulting  from  the  difference  is  not 
covered  by  the  RIT  allowance.  (See 

5  302-11.8(c)(2)(i).) 

(H  Any  tax  liability  resulting  from  an 
employee's  decision  not  to  deduct 
moving  expenses  for  which  a  tax 
deduction  is  allowable  under  the 
Internal  Revenue  Code  or  appropriate 
State  and  local  tax  codes.  (See  $§  302- 
11.8(b)(1)  and  302-n.8(c)(2).) 

}  302- 11 .5    D«flnitiont  and  discussion  of 
terms. 

For  purposes  of  this  Part  302-n.  the 
following  definitions  will  apply; 

(a)  State  income  tax.  A  tax,  imposed 
by  a  State  tax  authority,  that  is 
deductible  for  Federal  income  tax 
purposes  as  a  State  income  tax  under 
section  164(aj(3)  of  the  IRC.  "Slate" 
means  any  one  of  the  several  States  of 
the  United  States  and  the  Distnct  of 
Columbia, 

(b)  Local  income  tax.  A  tax.  imposed 
by  a  recognized  city  or  county  tax 
authority,  that  is  deductible  for  Federal 
income  tax  purposes  as  a  local  (city  or 
county)  income  tax  under  section 
164(a)(3)  of  the  IRC;  except,  that  for 
employees  transferred  on  or  after 
November  14,  19a3,  through  October  11. 
1984.  local  income  tax  shall  be 
construed  to  meiin  only  city  income  tax. 
For  purposes  of  this  regulation: 

(1)  "City"  means  any  unit  of  general 
local  government  which  is  classified  as 
a  municipality  by  the  Bureau  of  the 
Censu."*,  or  which  is  a  town  or  township 
that  in  '11'^  d>'termination  of  the 
Secretrity  of  the  Treasury  possesses 
powers  and  performs  functions 
comparable  to  those  associated  with 
municipalities,  is  closely  settled,  and 
contains  within  its  boundaries  no 
incorporated  places  as  defined  by  the 
Bureau  of  the  Census  (31  CFR 
215.2(b)(1)). 

(2)  "County"  means  any  unit  of  local 
general  government  which  is  classified 
as  a  county  by  the  Bureau  of  the  Census 
(31  CFR  215, 2(e)). 

(c)  Covered  moving  expense 
reimbursements  or  covered 
reimbjrsemcnts.  As  used  herein,  these 


terms  include  those  moving  expenses 
listed  in  5  302-11.3  as  being  covered  by 
the  RIT  allowance  and  which  may  be 
furnished  in  kind,  or  for  which 
r^'imbursement  or  an  allowance  is 
provided  by  the  Government. 

(d)  Covered  taxable  reimbursements. 
Covered  moving  expense 
roimbursements  minus  the  tax 
deductions  allowable  under  the  IRC  and 
IRS  regulations  for  moving  expenses. 
(See  determination  in  |  302-11.8(c).) 

fel  Year  I  or  reimbursement  year  The 
calendar  year  in  which  reimbursement 
or  payment  for  moving  expenses  is 
made  to.  or  for,  the  employee  under  the 
provisions  of  this  Part  302-11.  All  or  part 
of  these  reimbursements  (see  S  302-11.6) 
are  reported  to  the  IRS  as  income 
(wa«es.  salary,  or  other  compensation) 
to  the  employee  for  that  tax  year  under 
Lhe  provisions  of  the  IRC  and  IRS 
roaulations.  and  are  subject  to  Federal 
tax  withholding.  The  withholding  tax 
allowance  (V\TA)  (see  paragraph  (0(1) 
of  ;his  section)  is  calculated  in  Year  1.  to 
cover  the  employee's  Federal  tax 
withholding  obligations  each  time 
covered  moving  expense 
reimbursements  are  made  that  result  in 
a  Federal  tax  withholding  obligation. 
For  purposes  of  this  regulation,  an 
advance  cf  funds  for  any  of  the  covered 
moving  expenses  is  not  considered  to  be 
a  reimbursement  or  a  payment  until  the 
travel  voucher  settlement  for  such 
evpens"s  takes  place.  If  an  employee's 
rtMmbursement  for  moving  expenses  is 
spread  over  more  than  one  year,  he/she 
will  have  more  than  one  Year  1. 

(f)  Year  2.  The  calendar  year  in  which 
a  claim  for  the  RIT  allowance  is  paid. 

(1)  Generally.  Year  2  will  be  the 
calendar  year  immediately  following 
Year  1  and  in  which  the  employee  files  a 
tax  return  reflecting  his/her  tax  liability 
for  income  received  in  Year  1.  However, 
there  may  be  instances  where  the 
employee  s  claims  submission  and/or 
payment  nf  the  RIT  allowance  is 
di'iayed  beyond  the  calendar  year 
immediately  following  Year  1.  (Year  1 
will  always  be  the  calendar  year  that 
reimbursements  are  received,  see 
paragraph  (e)  of  this  section  )  Year  2  will 
be  the  calendar  year  in  which  the  RIT 
Briow.^nce  is  actually  paid. 

(2)  The  RIT  allowance  is  calculated  in 
Year  2  and  paid  to  cover  the  additional 
tax  liability  (resulting  from  moving 
expense  reimbursements  received  in 
Ye.jr  1)  no«  covered  by  the  VVTA  paid  in 
Year  1,  If  an  employee's  covered  taxable 
reimbursements  are  spread  over  more 
than  one  year,  he/she  will  have  more 
than  one  Year  2. 

(g)  Federal  withholding  tax  rate 
(FWTR)  The  tax  rate  applied  to 
incremental  income  to  determine  the 


amount  to  be  withheld  for  Federal 
income  tax  from  salary  or  other 
compensation  such  as  moving  expense 
reimbursements.  Because  moving 
expense  reimbursements  constitute 
supplemental  wages  for  Federal  income 
tax  purposes,  the  20  percent  flat  rate  of 
withholding  is  generally  applicable  to 
such  reimbursements.  (See  {  302- 
11.7(c).)  Agencies  should  refer  to  the 
Treasury  Financial  Manual.  TFM  3-5000, 
and  applicable  IRS  regulations  for 
complete  and  up-to-date  information  on 
this  subject. 

(h]  Earned  income.  For  purposes  of 
the  RIT  allowance,  "earned  income" 
shall  include  only  the  gross 
compensation  (salary,  wages,  or  other 
compensation  such  as  reimbursement 
for  moving  expenses  and  the  related 
WTA  (see  paragraph  (n)  of  this  section) 
and  any  RIT  allowance  (see  paragraph 
(m)  of  this  section)  paid  for  moving 
expense  reimbursement  in  a  prior  year) 
that  is  reported  as  income  on  IRS  Form 
VV-2  for  the  employee  (employee  and 
spouse,  if  filing  jointly),  and  if 
applicable,  the  net  earnings  (or  loss)  for 
self-employment  incorre  shown  on 
Schedule  SE  of  the  IRS  Form  1040, 
Earned  income  may  be  from  more  than 
one  source.  (See  %  302-ll,8(d).) 

(i)  Marginal  tax  rate  (MTR).  The  tax 
rate  (for  example,  35  percent)  apphcable 
to  a  specific  increment  of  income.  The 
Federal  and  State  marginal  tax  rates  to 
be  used  in  calculating  the  RIT  allowance 
are  provided  in  Appendices  A,  B,  and  C 
of  this  Part  302-11.  (See  §  302-11.8(e)(3) 
for  instructions  on  local  marginal  tax 
rate  determinations.) 

(j)  Combined  marginal  tax  rate 
(CMTR).  A  single  rate  determined  by 
combining  the  applicable  marginal  tax 
rates  for  Federal,  State,  and  local 
income  taxes,  using  the  formulas 
provided  in  5  302-11.8(e)(4). 

[k]  Gross-up.  Payment  for  the 
estimated  additional  income  tax  liability 
incurred  by  an  employee  as  a  result  of 
reimbursements  or  payments  by  the 
Government  for  the  covered  moving 
expense  reimbursements  listed  in  §  302- 
11.3. 

(1)  Gross-up  formulas.  The  formulas 
used  to  determine  the  amount  of  the 
gross-up  for  the  WTA  and  the  RIT 
allowance.  The  gross-up  formulas  used 
herein  compensate  the  employee  for  the 
initial  tax,  the  tax  on  tax.  etc.  Note  that 
the  WTA  gross-up  formula  in  S  302- 
11.7(d)  is  different  than  the  RIT  gross-up 
formula  prescribed  in  §  302-11.8(f). 

(m)  RIT  allowance.  The  amount  of 
payment  computed  and  paid  in  Year  2  to 
cover  substantially  all  of  the  estimated 
additional  tax  liability  incurred  as  a 


result  of  the  covered  moving  expense 
reimbursements  received  in  Year  1. 

(n)  Withholding  tax  allowance 
(WTA).  The  withholding  tax  allowance 
(WTA),  paid  in  Year  1.  covers  the 
employee's  Federal  income  tax 
withholding  Hability  on  covered  taxable 
reimbursements  received  in  Year  1.  The 
amount  is  computed  by  applying  the 
withholding  gross-up  formula  prescribed 
in  §  302-11.7(d]  (using  the  Federal 
withholding  tax  rate)  each  time  that  a 
Federal  withholding  obligation  is 
incurred  on  covered  moving  expense 
reimbursements  received  in  Year  1. 
Crossing-up  the  Federal  withholding 
amount  protects  the  employee  from 
using  part  of  his/her  moving  expense 
reimbursement  to  pay  Federal 
withholding  taxes.  (See  §  302-11.7,) 

§  302- 11 .6    Procedures  In  general. 

(a)  This  regulation  sets  forth 
procedures  for  the  computation  and 
payment  of  the  RIT  allowance  and 
defines  agency  and  employee 
responsibilities.  This  regulation  does  not 
require  changes  to  those  internal  fi,scal 
procedures  established  by  the  individual 
agencies  pursuant  to  IRS  regulations,  or 
the  Treasury  Financial  Manual, 
provided  that  the  intent  of  the  statute 
authorizing  the  RIT  allowance  and  this 
regulation  are  not  disturbed. 

(b)  The  total  amount  reimbursed  or 
paid  to  the  employee,  or  on  his/her 
behalf,  for  travel,  transportation,  and 
other  relocation  expenses  and 
allowances  is  includable  in  the 
employee's  gross  income  pursuant  to  the 
IRC  and  certain  State  or  local 
government  tax  codes.  Some  moving 
expenses  for  which  reimbursements  are 
received  may  be  deducted  from  income 
by  the  employee  as  moving  expense 
deductions,  subject  to  certain  limitations 
prescribed  by  the  IRS  or  pertinent  State 
or  local  tax  authorities.  Reimbursements 
for  nondeductible  moving  expenses  are 
subject  to  income  tax.  (See  IRS 
Publication  521  entitled  "Moving 
Expenses"  and  the  appropriate  State 
and  local  tax  codes  for  detailed 
information  ) 

(c)  Usually,  if  the  employee  is 
reimbursed  for  nondeductible  moving 
expenses,  the  amount  of  these 
reimbursements  is  subject  to 
withholding  of  Federal  income  tax  in 
accordance  with  IRS  regulations  at  the 
time  of  reimbursement.  Under  existing 
fiscal  procedures,  the  amount  of  the 
employee's  withholding  obligation  is 
usually  deducted  either  from 
reimbursements  for  the  moving 
expenses  at  the  time  of  reimbursement 
or  from  the  employee's  salary.  (See 
Treasury  Financial  Manual.) 


(d)  Payment  of  a  WTA  established 
herein  will  offset  deductions  for  the 
Federal  income  tax  withholding  on 
moving  expense  reimbursements,  and  on 
the  WTA  itself  from  the  employee  s 
moving  expense  reimbursements  or  from 
salary. 

(e)"The  total  amount  of  the  RIT 
allowance  can  be  computed  after  the 
end  of  Year  1  as  soon  as  the  earned 
income  level,  income  tax  filing  status, 
tctal  covered  taxable  reimbursements, 
and  the  applicable  marginal  tax  rates 
can  be  determined.  Employee  claims  for 
the  RIT  allowance  should  be  submitted 
in  accordance  with  this  regulation  and 
the  employing  agency's  procedures 

(f)  Procedures  are  prescribed  in 
§§  302-11.7  and  302-11.8  for 
computation  and  payment  of  the  WTA 
and  the  RIT  allowance.  These 
procedures  are  built  on  existing  fiscal 
procedures  and  IRS  regulations 
regarding  reporting  of  employee  income 
from  reimbursements  and  withholding  of 
taxes  on  supplemental  wages, 

§  302- 11.7    Procedures  t  or  determining  the 
WTA  In  Year  1. 

(a)  General  rules  The  WT.^  is 
designed  to  cover  only  the  employee's 
withholding  tax  obligation  for  Federal 
income  taxes  on  income  resulting  from 
covered  moving  expense 
reimbursements.  (See  definition  in 

§  302-11.5(c).)  Other  withholding  tax 
obligations,  if  any,  such  as  for  social 
security  taxes  or  for  State  and/or  local 
income  taxes  on  income  resulting  from 
moving  expense  reimbursements  shall 
not  be  included  in  the  calculation  of  the 
WTA  payment.  The  amount  of  the  WTA 
is  equal  to  the  Federal  income  tax 
withholding  obligation  incurred  by  the 
employee  on  covered  moving  expense 
reimbursements  (which  are  not  offset  by 
deductible  moving  expenses)  and  on  the 
WTA  itself.  Each  time  covered  moving 
expense  reimbursements  are  paid  to  or 
on  behalf  of  the  employee,  the  WTA 
shall  be  calculated,  accounted  for,  and 
reported  as  provided  in  paragraphs  (b) 
through  (g)  of  this  section. 

(b)  Determination  of  amount  of 
reimbursement  subject  to  withholding. 
Under  IRS  regulations,  income  resulting 
from  reimbursements  for  nondeductible 
moving  expenses  is  subject  to 
withholdi.ng  of  Federal  income  faxes. 
(See  IRS  Publication  521.  "Moving 
Expenses")  There  are  some  moving 
expenses  which  may  be  reimbursed  but 
are  not  covered  taxable  reimbursements 
(see  definition  in  §  302-11. 5(d))  for 
purposds  of  the  WTA  and  RIT 
allowance  calculations,  such  as 
nontemporary  storage  of  household 
goods.  (See  exclusions  in  §  302-11.4.) 
Therefore,  the  actual  amount  of  the 


COM  re  i  t.ixable  reimbursements  may  be 
different  than  the  amount  of 
nondeductible  moving  expenses  subject 
to  Federal  income  tax  withholding.  The 
difference  in  these  amounts  should  not 
be  substantial;  therefore,  the  amount  of 
nondeductible  moving  expenses  subject 
to  Federal  income  tax  withholding,  as 
determined  by  the  agency  pursuant  to 
IRS  regulations,  may  be  used  in 
calculating  the  WTA.  (Note  that  the  RIT 
calculation  procedure  in  S  302-11.8 
requires  determination  of  covered 
taxable  reimbursements.) 

(c)  Determination  of  Federal 
withholding  tax  rate  (FWTR).  Because 
moving  expense  reimbursements 
constitute  supplemental  wages  for 
Federal  income  tax  purposes,  the  20 
percent  flat  rate  of  withholding  is 
generally  applicable  to  income 
generated  by  such  reimbursements.  The 
20  percent  rate  should  be  used  in 
calculating  the  WTA  unless  under  an 
agency's  internal  fiscal  (withholding) 
procedures  a  different  withholding  rale 
is  used  pursuant  to  IRS  tax  regulations. 
In  such  cases,  the  apphcable 
withholding  rate  shall  be  substituted  for 
the  20  percent  rate  in  the  calculation 
shown  in  paragraph  (d)  of  this  section. 

(d)  Calculation  nf  the  WTA.  The  WTA 
is  calculated  by  substituting  the 
amounts  determined  in  paragraphs  (b) 
and  (c)  of  this  section,  into  the  WTA 
gross-up  formula  shown  below: 

Formula: 


Y  = 


(N) 


1-X 

Where; 
Y  =  WTA 

X  =  FWTR  (generally,  20  percent) 
N  =  nondeductible  moving  expenses/ 
covered  taxable  reimbursements 

Example: 

If: 

X= 20  percent 

N =$21,800 
Then: 


Y  = 


.20 


(S21.800) 


1.00 -.20 

Y  =  . 25  ($21,800) 

Y  =  $5,450 

(e)  WTA  payment  and  employee 
agreement  for  repayment.  (1)  The  WTA 
may  be  calculated  several  times  within 
Year  1  if  reimbursements  for  moving 
expenses  are  made  on  more  than  one 
travel  voucher.  Each  time  an  employee 
is  reimbursed  for  moving  expenses 
which  are  subject  to  Federal  tax 
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withholding  m  accordance  with  the  IRS 

rpjiiilations.  the  WTA  will  be  calculated 
and  paid  unless  the  employee  fails  to 
comply  with  the  requirements  in 
paragraph  (e)(2)  of  this  section, 

(21  The  employee  shall  be  required  to 
agrfi-  in  wnlinj^  to  repay  any  excess 
di;iount  paid  to'hin,  her  m  Year  1  (*ee 
5  5  302-n  fl(fil4)  and  302-11  9{h\{3)].  arid 
siiiymi'  the  required  certified  tax 
information  and  claim  for  his/her  RIT 
tiilowance  wilhm  a  reasonable  length  of 
time  las  determned  by  the  ajjencyj  after 
the  clo»e  of  Ye  ir  1  Failure  of  the 
employee  to  comply  with  this 
requirement  wiil  preclude  the  agency's 
pavment  of  the  WTA.  The  entire  WTA 
Will  be  considered  an  excess  payment  if 
the  RIT  allowance  claim  is  not 
submitted  in  a  timely  manner  to  settle 
the  RIT  allowance  account. 

(f)  Determination  of  employee  s 
withholding  lax  on  ViTA.  Since  the 
amount  of  the  WTA  is  considered 
income  to  the  employee,  it  is  subject  to 
the  same  tax  withholding  rf;quiremer.ts 
as  all  other  moving  expense 
reimbursements.  (See  Treasury 
Financial  Manual.  Section  4080.  NJoving 
Expense  Reimbursements,  for 
withholding  requirements.) 

(g)  End  of  year  reporting.  At  the  end 
of  the  year,  agencies  generally  are 
required  to  issue  IRS  Form(s)  W-2  for 
each  employee  showing  total  gross 
compensation  [including  moving 
expense  reimbursements)  and  the 
applicable  amount  of  Federal  taxes 
withheld.  For  lax  reporting  purposes,  the 
WTA  is  to  be  treated  as  a  moving 
expense  reimbursement.  The  total 
amount  of  the  employees  WTA's  paid 
dunng  the  year  as  well  as  the  amount  of 
moving  expense  reimbursements  should 
be  included  as  incom.e  on  the 
employee's  Form  W-2.  The  Federal  tax 
withholding  amount  applicable  to  the 
moving  expense  reimbursements  and 
the  WT.^  should  also  be  included  on  the 
employee  s  Form  W-2.  The  amount  of 
the  WTA  3  also  will  be  furnished  to  the 
employee  along  with  the  amount  of 
moving  expense  reimbursements  on  IRS 
Fo.'-rr  -I'ftJ  or  another  itemized  listing 
provi.ied  tcr  the  employee's  use  in 
preparing  his/her  tax  return  (see  IRS 
regulations  for  further  guidance)  and  in 
claiming  the  RIT  allowance  as  provided 
m  §  302- n  8. 

5  302-11.8    Rul««  tnd  pf oc«durt«  for 
d«t»nwninfl  Vnt  RIT  ilVowanc*  in  Ytar  2. 

(a|  Sumjnary  overview  of  procedures 
The  RIT  allowance  will  be  calculated 
and  claimed  in  Year  2.  This  can  be 
accomplished  as  soon  as  the  employee 
can  determine  earned  income  (as 
defined  herein),  income  lax  filing  status, 
covered  taxable  reimbursements  for 


Year  1,  and  the  applicable  marginal  tax 
rates.  The  RIT  allowance  is  then 
uaUulafed  using  the  gross-up  formula 
under  procedures  prescribed  herein. 
Sir,v,e  the  RIT  allow ince  is  considered 
income,  appropriate  withholding  taxes 
on  the  RiT  allowance  ure  deducted  and 
the  balance  constitutes  the  net  payment 
to  'he  employee.  Rules,  procedures,  and 
the  prescribed  tax  tables  for  these 
fdiculations  are  provided  m  paragraphs 
(b)  through  (g)  of  this  section,  and  in 
Appendix  es  A.  B,  and  C  of  this  Part  302- 
11. 

(b)  General  rules  and  assumptions.  (1) 
The  procedures  prescribed  herein  for 
calculd'.ians  and  payment  of  the  RIT 
alK.wince  are  based  on  certain 
assu.Tiptions  lointly  developed  by  GSA 
and  IRS,  and  tax  tables  developed  by 
IRS.  This  approach  avoids  a  potentially 
controversial  and  administratively 
burdensome  procedure  retjuinng  the 
employee  to  furnish  extensive 
documentation,  such  as  certified  copies 
of  actual  lax  returns  and  reconstructed 
returns,  m  sup()ori  of  a  claim  for  a  RIT 
allowance  pavment.  Specifically,  the 
following  assumptions  have  been  made: 
|i)  The  employee  will  claim  allowable 
moving  expense  deductions  for  the  same 
tax  year  in  which  the  corresponding 
moving  expense  reimbursements  are 
included  in  income; 

(u)  Changes  to  the  IRC,  applicable  to 
the  1987  and  subsequent  tax  years, 
require  that  allowable  moving  expense 
deductions  must  be  taken  as  an  itemized 
deduction  from  gross  income  rather  than 
as  an  adiustment  to  gross  income  as  in 
previous  tax  years  It  is  assumed  that 
employe*?s  will  receive  the  benefit  of 
allowable  moving  expense  deductions  to 
offiet  income  either  by  itemizing  their 
moving  expense  deductions  or  through 
the  increased  standard  deductions. 

(nil  Pn<""  'o  <he  Tax  Reform  Act  of 
1986,  it  was  assumed  that  the 
employee's  (and  spouse's,  if  a  joint 
return  is  filed)  earned  income,  filing 
status,  and  CMTR  determined  for  Year  1 
(and  used  in  determining  the  RIT 
allowance  m  Year  2)  would  remain  the 
same  or  wouiil  nut  he  substantially 
different  in  the  second  and  subsequent 
tax  years.  However,  the  Tax  Reform  Act 
of  1986  substantially  changed  the 
Feder-ii  tax  rates.  Until  the  transition  to 
the  new  tax  rates  is  completed,  it  is 
necessary  to  compute  a  separate  CMTR 
for  Year  1  and  for  Year  2.  (See 
paragraph  (e)  of  this  section.)  The 
formula  for  calculating  any  RIT 
dilowances  to  be  paid  in  1988.  which  is 
unchanged  from  1487  is  shown  in 
p.irHg:  iph  (f)  of  this  section.  It  is 
ass'imed  that  within  the  accuracy  of  the 
c,!!(  iiicition,  the  State  and  local  tax  rates 
for  Year  1  and  Year  2  will  remain  the 


same  or  will  not  be  substantially 
different.  Therefore,  the  State  and  local 
tax  rates  for  Year  1  shall  be  used  in 
calculating  the  CMTR  for  Year  2. 

(2)  The  prescribed  procedures,  which 
yield  an  estimate  of  an  employees 
additional  tax  liability  due  to  moving 
expense  reimbursements,  are  to  be  used 
uniformly.  They  are  not  to  be  adjusted 
to  accommodate  an  employee's  unique 
circumstance  which  may  differ  from  the 
assumed  circumstances  stated  in 
paragraph  (bj(l)  of  this  section. 

(3)  An  adjustment  of  the  RIT 
allowance  paid  in  Year  2  for  the  covered 
taxable  reimbursements  received  in 
Year  1  is  required  if  the  tax  information 
certified  to  on  the  RIT  allowance  claim 
is  different  than  that  shown  on  the 
actual  Federal  tax  return  filed  with  IRS 
for  Year  1  or  changed  for  any  reason 
after  filing  of  the  tax  return,  so  as  'o 
affert  the  CMTR  s  used  in  the  RJT 
allowance  calculation.  (See  §  302-11.10 
for  claims  procedures.) 

(c)  Determination  of  covered  taxable 
reimbursements.  (1)  Generally,  the 
amount  of  the  covered  taxable 
reimbursements  is  the  difference 
between  (i)  the  amount  of  covered 
moving  expense  reimbursements  for  the 
allowances  listed  in  i  302-11.3  that  was 
included  in  the  employee's  income  in 
Year  1,  and  (ii)  the  maximum  amount  of 
allowable  moving  expenses  that  may  be 
claimed  as  a  moving  expense  deduction 
by  the  employee  on  his/her  Federal  tax 
return  under  IRS  tax  regulations  to 
offset  the  income  resulting  from  moving 
expense  reimbursements  for  Year  1.  The 
covered  taxable  reimbursements  will  be 
determined  as  if  the  employee  had 
itemized  and  deducted  all  allowable 
moving  expense  deductions.  (See 
assumption  made  in  paragraph  (b)(l)(ii) 
of  this  section.)  If  the  employee  is 
precluded  from  claiming  moving 
expense  deductions  because  he/she 
does  not  meet  IRS  requirements  for  the 
distance  test,  then  the  amount  of 
covered  taxable  reimbursements  is  the 
same  as  the  amount  of  covered  moving 
expense  reimbursements.  (See  S  302- 
n.5(d),) 

(2)  For  purposes  of  calculating  the  RIT 
allowance,  the  following  special  rules 
apply  to  the  determination  of  moving 
expense  deductions  to  offset  moving 
expense  reimbursements  reported  as 
income: 

(i)  The  total  amount  of  reimbursement 
(which  was  reported  as  income)  for  the 
expenses  of  en  route  travel  for  the 
employee  and  family  (see  §  302-11. 3(a)) 
and  transportation  (including  up  to  30 
days  temporary  storage)  of  household 
goods  (see  §  302-11.3{b))  to  the  new 
official  station  shall  be  used  as  a  moving 
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expense  deduction.  (See  also  §  302-11.4 
(e)and(n.) 

(li)  The  total  amount  of 
reimbursement  for  a  househunting  trip, 
temporary  quarters  (up  to  30  days  at 
new  stution)  and  real  estate  transaction 
expenses  (see  S  302-11.3  (e),  (f).  (g).  and 
(i)).  up  to  the  maximum  allowable 
deduction  under  IRS  tax  regulations, 
shall  be  used  as  a  moving  expense 
deduction.  For  example,  an  employee 
and  spouse  filing  a  joint  return  and 
residing  in  the  same  household  at  the 
end  of  the  tax  year  may  deduct  up  to 
$3,000  for  these  expenses.  (No  more  than 
$1,500  of  the  $3,000  may  be  claimed  for  a 
househunting  trip  and  temporary 
quarters  expenses  combined.)  If  the 
employee  was  reimbursed  $1,350  for  a 
househunting  trip  and  temporary 
quarters  expenses  and  $9,000  for  real 
estate  expenses,  the  moving  expense 
deductions  would  be  $1,350  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  $1,650  for  real 
estate  expenses.  If  the  employee's 
reimbursement  was  $1,850  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  $9,000  for  real 
estate  expenses,  the  moving  expense 
deductions  would  be  $1,500  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  $1,500  for  real 
estate  expenses.  If  the  employee  had  no 
reimbursement  for  a  househunting  trip 
and  temporary  quarters,  the  full  $3,000 
would  be  applied  to  the  $9,000 
reimbursement  for  real  estate  expenses. 
(See  IRS  Publication  521,  "Moving 
Expenses,"  for  these  and  other 
maximums  which  vary  by  situation  and 
filing  status.) 

(3)  Procedures  and  examples  are 
provided  herein  as  if  all  moving  expense 
reimbursements  are  received  in  one  year 
with  all  moving  expense  deductions 
applied  in  that  same  year  to  arrive  at  the 
covered  taxable  reimbursements. 
However,  when  reimbursements  span 
more  than  one  year,  the  amount  of 
covered  taxable  reimbursements  must 
be  determined  separately  for  each 
reimbursement  year  (Year  1).  The 
maximum  moving  expense  deductions 
apply  to  the  entire  move.  Under  IRS  tax 
regulations,  the  employee  has  some 
discretion  as  to  when  he/she  claims 
these  deductions  (e.g..  in  the  year  of  the 
move  when  the  expense  was  paid  or  in 
the  year  of  reimbursement,  if  these 
actions  do  not  occur  in  tht?  same  year). 
However,  for  purposes  of  the  RIT 
allowance  procedures,  the  moving 
expense  deductions  will  he  applied  in 
the  year  that  the  corresponding 
reimbursement  is  made.  For  example,  if 
an  employee  incurred  and  was 
reimbursed  $1,000  for  a  househunting 


trip  and  temporary  quarters  in  1986  and 
an  additional  $1,000  for  temporary 
quarters  in  1987.  this  employee, 
according  to  his/her  particular  situation 
and  tax  filing  status,  may  deduct  $1,500 
of  these  expense.^  in  moving  expense 
deductions.  In  calcuUiting  the  RIT 
allowance  for  1986,  $l,Oa)  of  the  $1,500 
deduction  is  used  to  offset  the  $1,000 
reimbursement  in  1986  resulting  in  zero 
covered  taxable  reimbursements  for  the 
househunting  trip  and  tfmporary 
quarters  for  1986  The  rem.^ining  $500 
(balance  of  the  $1,,500  not  used  in 
determining  covered  taxable 
reimbursements  for  1986)  will  be  used  to 
offset  the  $1,000  temporary  quarters 
reimbursement  in  1967  (second  Yearl). 
leaving  $500  of  the  temporar>  quarters 
reimbursement  as  a  covered  taxable 
reimbursement  for  1987. 

(4)  Although  the  WTA  amount  is 
included  in  income  (see  §  302-11.7),  it 
shall  not  be  included  m  the  amount  of 
covered  taxable  reimbursements.  Under 
the  procedures  and  foi-mulas  established 
herein,  the  proper  amount  of  the  RIT 
allowance  is  calculated  using  the  RIT 
gross-up  formula  with  the  WTA  and  any 
prior  RIT  allowance  payments  excluded 
from  covered  taxable  reimbursements. 

(5)  Agencies  are  cautioned  that  there 
may  be  moving  expenses  reimbursed  to 
the  employee  thiit  are  not  covered  by 
the  RIT  allowance.  (See  exclusions  in 

§  302-11.4;  also  see  discussion  in  §  302- 
11.7  regarding  covered  taxable 
reimbursements  versus  nondeductible 
expenses.) 

(6)  An  example  showing  how  to 
calculate  covered  taxable 
reimbursements  is  illustrated  in  Figure 
302-1 1(a). 

(d)  Determination  of  income  level  and 
filing  status.  In  order  to  determine  the 
CMTR's  needed  to  calculate  the  RIT 
allowance  the  employee  must 
determine  the  appropriate  amount  of 
earned  income  (as  prescribed  herein) 
that  was  or  will  be  reported  on  his/her 
Federal  tax  return  for  the  tax  year  in 
which  the  covered  taxable 
reimbursements  were  received  (Year  1). 
Such  amount  will  also  include  the 
spouse's  earned  income  if  a  joint  filing 
status  is  claimed.  For  purposes  of  this 
regulation,  appropriate  earned  income 
shall  include  only  the  amount  of  gross 
compensation  reported  on  IRS  Form(s) 
W-2,  and,  if  applicable,  the  net  earnings 
(or  loss)  from  self-employment  income 
as  shown  on  Schedule  SE  of  IRS  Form 
1040.  (See  §  302-11.5{h).)  (Note  that 
moving  expense  reimbursements 
including  the  WTA  amounts  and  any 
RIT  allowance  paid  for  a  prior  Year  1 
are  to  be  included  in  earned  income  and 
should  be  shown  as  income  on  the  Form 


W-2;  if  they  are  not.  other  appropriate 
documentation  shall  be  furnished  by  the 
agency.)  (See  S  302-11 .7(g).)  The  amount 
of  earned  income  as  determined  under 
this  paragraph  (d)  and  the  tax  filing 
status  (for  example,  from  lines  1  through 
5  on  the  1987  IRS  Form  1040)  shall  be 
contained  in  a  certified  statement  on.  or 
attached  to,  the  voucher  claiming  the 
RTF  allowance.  (See  S  302-11.10.)  If  a 
joint  fihng  status  is  claimed  and  the 
spouse's  earned  income  is  included,  the 
spouse  must  sign  the  certified  statement. 
If  the  spouse  does  not  sign  the 
statement,  earned  income  will  include 
only  the  employee's  earned  income  and 
the  RTF  allowance  will  be  calculated  on 
that  basis.  This  condition  will  not  apply 
if  an  employee  is  allowed,  under  IRS 
rules,  to  file  a  joint  return  as  a  surviving 
spouse. 

(e)  Determination  of  the  CSfTR's.  The 
gross-up  formula  used  to  calculate  the 
RIT  allowance  in  paragraph  (f)  of  this 
section,  requires  the  use  of  two 
CMTR's — one  for  Year  1  in  which 
reimbursements  were  received  and  the 
other  for  Year  2  in  which  the  RIT 
allowance  is  paid.  CMTR's  are  single 
tax  rates  calculated  to  represent  the 
Federal,  State,  and/or  local  income  tax 
rates  applicable  to  the  earned  income 
determined  for  Year  1.  (See  paragraph 
(d)  of  this  section.)  The  CMTR's  will  be 
determined  as  follows: 

(1)  Federal  marginal  tax  rates.  The 
Federal  marginal  tax  rates  for  Year  1 
and  Year  2  are  determined  by  using  the 
income  level  and  filing  status 
determined  under  paragraph  (d)  of  this 
section  and  contained  in  the  certified 
statement  by  the  employee  (or  employee 
and  spouse)  on  the  RIT  allowance  claim, 
and  applying  the  prescribed  Federal  tax 
tables  contained  in  Appendices  A  and  C 
of  this  Part  302-11.  For  example,  if  the 
income  level  for  the  1987  tax  year  (Year 
1)  was  $65,000  for  a  married  employee 
filing  a  Federal  joint  return,  the  Federal 
marginal  tax  rate  would  be  35  percent 
for  Year  1  (1987)  (see  Appendix  A  of  this 
Part  302-11)  and  28  percent  for  Year  2 
(1988)  (see  Appendix  C  of  this  Part  302- 
11).  These  rates  would  be  used 
regardless  of  how  much  of  the  $65,000 
was  attributable  to  reimbursement  for 
the  employee's  relocation  expenses. 
(Note  that  these  marginal  rates  are 
different  from  the  withholding  tax  rale 
used  for  the  WTA.)  If  the  employee 
incurs  only  Federal  income  tax  (i.e.. 
there  are  no  State  or  local  taxes),  the 
Federal  marginal  tax  rates  determined 
from  Appendices  A  and  C  of  this  Part 
302-11  are  the  CMTR's  to  be  used  in  the 
RTT  gross-up  formula  provided  in  5  302- 
11.8(f).  In  such  cases,  the  provisions  of 
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paragraphs  (e)  (2)  and  (3)  of  this  section. 
do  not  apply. 

(2)  State  marginal  tax  rate,  (i)  If  the 


income  would  be  8.75  percent.  The  State 
tax  rate  thus  determined  for  Year  1  will 
be  used  in  determining  the  CMTR  for 


income  taxes  that  could  be  applied 
uniformly  on  a  nationwide  basis, 
appropriate  local  marginal  tax  rates 
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because  of  the  deductibility  of  State 
local  income  taxes  from  income  for 


ind 


"D  moving  expense  reimbursements  for 
Federal  and  State  income  taxes  but 


CMTR  Formula:  W. 
VlTiere: 


F  +  (1     FTS  +  (i-nL 
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paragraphs  (e)  (2)  and  (3)  of  this  »ection. 
do  not  apply. 

(2)  Stale  marginal  tax  rate,  (i)  Lf  the 
employee  incurs  an  additional  State 
income  tax  (see  definition  in  {  302- 
11.5(a))  liability  as  a  result  of  movii\g 
expense  reimbursements,  the 
appropriate  State  tax  table  in  Appendix 
B  of  this  Part  302-11  is  to  be  used  to 
determine  the  applicable  State  marginal 
tax  rate  that  will  be  substituted  into  the 
formula  for  determining  the  CMTR  for 
both  Year  1  and  Year  2.  The  appropriate 
State  tax  table  will  be  the  one  that 
corresponds  to  the  tax  year  in  which  the 
reimbursements  are  paid  to  the 
employee  (Year  1).  The  ir.come  level 
determined  in  paragraph  (d)  of  this 
section  for  Federal  taxes  shall  be  used 
to  identify  the  appropriate  income 
bracket  in  the  State  tax  table.  The 
applicable  State  marginal  tax  rate  is 
obtained  from  the  selected  income 
bracxet  column  for  the  State  where  the 
employee  is  required  to  pay  State 
income  tax  on  moving  expense 
reimbursements.  The  tax  rales  shown  in 
the  table  apply  to  all  employees 
regardless  of  their  filing  status,  except 
where  a  separate  rate  is  shown  for  a 
single  filing  status. 

(ii)  The  lowest  income  bracket  shown 
m  the  State  tax  tables  in  Appendix  B  of 
this  Part  302-11  is  S2O.00O-$24  999.  In 
cases  where  the  employee  s  (employee  s 
and  spouses,  if  filing  jomtlyj  earned 
income  as  determined  under  paragraph 
(d)  of  this  section  is  less  than  this 
income  bracket,  an  appropnate  S'a'e 
marginal  tax  rate  shall  be  established  b\ 
the  employing  agency  from  the 
applicable  State  'ax  code  or  regulations 
issued  pursuant  thereto.  Such  State 
marginal  tax  rate  shall  be  representative 
of  the  earned  income  level  in  question 
but  in  no  case  more  than  the  marginal 
tax  fri'e  established  in  Appendix  B  of 
this  P,irt  302-11  for  the  $20,000-524.999 
income  bracket  for  the  particular  State 
in  which  an  additional  tax  obligation 
has  been  incurred. 

(ill)  The  prescribed  State  marginal  ta\ 
rates  generally  are  expressed  as  a 
percent  of  taxable  income  However  if 
the  applicable  State  marginal  tax  rate  is 
stated  as  a  percentage  of  the  Federal 
income  tax  liability,  the  State  tax  rate 
must  be  converted  to  a  percent  of 
taxable  income  to  be  used  in  the  CMTR 
formulas  in  paragraph  (e)(4)  of  this 
section.  This  is  accomplished  by 
multiplying  the  aoplicable  Federal  tax 
rate  for  Year  1  by  the  applicable  State 
tax  rate.  For  example,  if  the  Federal  tax 
rate  is  35  percent  for  Year  1  and  the 
State  tax  rale  is  25  percent  of  the 
Federal  income  tax  liability,  the  State 
tax  rate  stated  as  a  percent  of  taxable 


income  would  b«  8.75  percent.  The  State 
tax  rate  thus  determined  for  Year  1  will 
be  used  in  determining  the  CMTR  for 
both  Year  1  and  Year  2. 

(iv)  An  employee  may  incur  a  Slate 
income  tax  liability  on  moving  expense 
reimbursements  in  more  than  one  State 
at  the  same  or  different  marginal  tax 
rates.  .Nevertheless,  a  single  State 
marginal  tax  rate  must  be  determined 
for  use  in  the  CMTR  formulas  in 
paragraph  (e)(4)  of  this  section.  The 
following  general  rules  shall  apply  in 
detennining  the  applicable  single  ratei 
I  A)  In  the  tax  year  dunng  which  the 
transfer  actually  lakes  place,  the 
employee  may  incur  a  State  income  tax 
obligation  at  both  the  old  and  new 
location  However,  most  moving 
expense  reimbursements  will  be  taxed 
at  the  new  location.  Although  the 
employee  may  receive  some 
reimbursements  (e.g..  for  a  househunting 
trip)  prior  to  the  actual  transfer  which 
would  be  credited  as  income  at  the  old 
location,  these  types  of  expenses 
generally  are  tax  deductible  and  would 
not  generate  an  additional  State  tax 
liability  for  (he  employee.  In  addition, 
procedures  inherent  in  the  travel 
voucher  reimbursement  system  tend  to 
cause  most  reimbursements  which  may 
be  taxable  to  occur  after  the  actual 
transfer.  Therefore,  the  State  marginal 
t,ix  rate  determined  under  paragraphs 
|ej|21  li)  through  (iii)  of  this  section  for 
the  new  loca'ion  will  be  used  in  the 
CMTR  formulas. 

(B|  There  ma\  bn  other  situations 
where  the  employee  is  subject  to  taxes 
on  moving  expense  reimbursements  in 
two  States,  for  instance,  in  one  State 
becaiis-^  of  Statp  rfsidency  and  in 
another  because  a  particular  State  taxes 
income  earned  within  its  )urisdiction 
irrespective  of  whether  the  employee  is 
.1  resident.  If  the  two  Staies  involved 
recognize  such  situations  tiy  allowing  an 
adjustment  or  credit  for  taxes  paid  to 
the  other  State,  the  employee  s  State 
marginal  tax  rate  for  the  State  where 
income  tax  on  moving  expense 
reimbursement.s  is  actually  paid  will  be 
determined  and  used  m  the  CMTR 
formulas.  However,  m  those  situations 
where  there  is.  in  fact,  double  taxation 
on  income  from  moving  expense 
reimbursements  and  the  taxes  imposed 
by  both  States  qualify  as  a  State  income 
tax  (as  det'ined  in  §  302-11, 5(a)j.  the  sum 
of  the  State  marginal  tax  rates  for  the 
two  States  as  determined  under 
paragraphs  (e)(2)  (i)  through  (iii)  of  this 
section  shall  be  used  in  the  CMTR 
formulas 

(3 1  Lj'M:ui  niarxmaJ  tux  rate.  Because 
of  the  impracticaiity  of  establishing  a 
single  marginal  tax  rale  table  for  local 


Income  taxes  that  could  be  applied 
uniformly  on  a  nationwide  basis, 
appropriate  local  marginal  tax  rates 
shall  be  determined  as  provided  in 
paragraphs  (e)(3]  (i)  through  (iii)  of  this 
section. 

(i)  If  the  employee  incurs  an 
additional  local  income  tax  (see 
definition  S  302-11. 5(b]]  liability  as  a 
result  of  moving  expense 
reimbursements,  he/she  shall  certify  to 
such  fact  when  claimirvg  the  RJT 
allowance  (see  certification  statement  in 
§  302-11.10)  by  specifying  the  name  of 
the  locality  imposing  the  income  tax  and 
the  applicable  marginal  tax  rate 
determined  from  the  actual  marginal  tax 
rate  table  or  schedule  prescribed  by  the 
taxing  locality.  The  marginal  tax  rate 
shall  be  the  one  applicable  to  the 
taxable  income  portion  of  the  amount  of 
earned  income  determined  under 
paragraph  (d)  of  this  section  for  the 
employee  (and  spouse,  if  filing  jointly). 
The  same  tax  rate  shall  be  used  in 
calculating  the  CMTR  for  botli  Year  1 
and  Year  2.  The  employing  agency  shall 
establish  procedures  to  determine 
whether  the  employee-certified  local 
marginal  tax  rate  is  appropriate  for  the 
employees  income  level  and  filing 
status  and  approve  its  use  in  the  CMTR 
formulas.  (See  also  {  302-11.10(b)(2).) 

(ii)  If  the  local  marginal  tax  rate  is 
stated  as  a  percentage  of  Federal  or 
State  income  tax  liability,  such  rate 
must  be  converted  to  a  percent  of 
taxable  income  for  use  in  the  CMTR 
formulas.  This  is  accomplished  by 
multiplying  the  applicable  Federal  or 
Stale  lax  rate  for  Year  1  as  determined 
in  paragraph  (e|  (1)  or  (2)  of  this  section 
by  the  applicable  local  tax  rate.  For 
example,  if  the  Slate  tax  rate  for  Year  1 
is  6  percent  and  the  local  tax  rate  is  50 
percent  of  State  income  tax  liability,  the 
local  tax  rate  stated  as  a  percentage  of 
taxable  income  would  be  3  percent.  The 
local  tax  rate  thus  determined  for  Year  1 
will  be  used  in  determining  the  CMTR 
for  both  Year  1  and  Year  2. 

(iii)  The  situations  described  in 
paragraph  (e)(2)(iv)  of  this  section  with 
respect  to  State  income  taxes  may  also 
be  encountered  with  local  income  taxes. 
If  such  situations  do  occur,  the  niles 
prescribed  for  determining  the  single 
State  marginal  tax  rate  shall  also  be 
applied  to  determine  the  single  local 
marginal  tax  rate  for  use  in  the  CMTR 
formulas. 

(4)  Calculation  of  the  CMTRs.  As 
stated  above,  the  gross-up  formula  for 
calculating  the  RIT  allowance  requires 
the  use  of  two  CMTR's.  However,  the 
required  CMTR's  cannot  be  calculated 
by  merely  adding  the  Federal,  State,  and 
local  marginal  tax  rates  together 
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because  of  the  deductibility  of  State  and 
local  income  taxes  from  income  for 
Fedpra!  income  tax  purposes.  The  State 
tax  tables  prescribed  in  .Appendix  B  of 
this  Part  302-11  are  designed  to  use  the 
same  income  amount  as  that  dptcrmined 
for  the  Federal  taxes,  which  reflects, 
among  other  things.  State  and  local  tax 
deductions.  The  formulas  presrnbed 
below  for  calculating  the  CMTR's  are 
designed  to  adjust  the  State  and  local 
tax  rates  to  compensate  for  their 
deductibility  from  income  for  Federal 
lax  purposes. 

|i)  Caira'atiop  of  Uw  CMTR  tor  Year 
!  The  following  formula  shall  be  used  to 
calculate  the  CMTR  for  Year  1. 

CM  ■  R  Formulai  X-F  +  (1-F)S  +  (1  -  F)L 

Whero. 
X=CMTF  forye.rl 
F- Federal  tax  ra!e  for  \fni  i 
S  =  State  fax  rale  for  Year  1 
L  =  local  tax  rate  for  Year  i 

(A)  Federal.  State,  and  local  taxes 
incurred.  If  the  employee  incurs  Federal. 
State,  and  local  income  taxes  on  moving 
expense  reimbursements,  the  CMTR 
formula  may  be  solved  as  follows- 
F.xample: 

Ifi 

F=  35  percent  of  income 

S  =  6  percent  of  income 

L  =  2  percent  of  income 
Them 

X  =  .35  +  (1.00     .35)06  *  11.00- .35).02 

X  =  .4020 

(B)  Federal  and  State  income  taxes 
only.  If  the  employee  incurs  tax  liability 


Z  =  .60«9(SZl.a00)      9028(S5.4.W) 
Z^  Si 3.230.42     $4,<»20  2fi 
Z^  S8.310.16 

(2)  There  may  be  instances  when  a 
WTA  was  not  paid  in  Year  1  at  the  lime 
moving  expense  reimbursements  were 
made.  In  •.nac'^  ivhere  there  is  no  WTA 
to  !)p  d»-ij  irted.  the  vali,e  of  "Y"  is  zero 
and  the  f  irmuia  stated  in  paragraph 
(f)(1 )  of  this  section,  for  calculating  the 
amount  of  the  RIT  allowance  (Z)  due  the 
empio;,  <'f>  in  Year  2  may  be  solved  as 
shown  ,n  the  following  example: 
Example; 

If: 

X  =  ,4020 

W  —3376 

R  -  $21,800 

Y=Zero 
rheni 


on  moving  expense  reimbursements  for 
Federal  and  State  income  taxes  but 
none  for  local  income  lax.  the  value  of 
"L"  is  zero  and  the  CMTR  formula  may 
be  solved  as  follows: 
Example: 
If: 

F=35  percent  of  income 

S = 6  percent  of  income 

L  =  Zero 
Then: 

X=J5-K1.00-J5).06 

X  =  .3890 

(C)  Federal  and  local  income  taxes 
only.  If  the  employee  incurs  a  tax 
liability  on  moving  expense 
reimbursements  for  Federal  and  local 
income  taxes  but  none  for  State  income 
tax,  the  value  of  "S"  is  zero  and  the 
CMTR  formula  may  be  solved  as 
follows: 

Example: 
tf: 

F=35  percent  of  income 

S  =  Zero 

L  =  2  percent  of  income 
Then: 

X  =  .35  +  (1.00-.35).02 

X  =  .3830 

(ii)  Calculaiion  of  the  CMTR  for  Year 
2.  The  calculation  of  the  CMTR  for  Year 
2  is  the  same  as  descnbed  for  Year  1, 
except  that  the  Federal  tax  rate  for  Year 
2  is  used  in  place  of  the  Federal  tax  rate 
for  Year  1   State  and  local  tax  rates 
remain  the  same  as  for  Year  1.  The 
following  foiTTnila  shall  be  used  to 
deierniine  the  CMTR  for  Year  2: 


M2U 


1.00 -.337« 


l$21«») 


z  = 


,4020 


tJ)0-J376 


IjOO    .3370 


l$2i.aao) 


l$3.4S0| 


Z- 

z= 


.ti069  (S21.800) 
$13,230.42 


(3)  If  the  amount  of  the  RIT  dllowance 
is  greater  than  zero,  it  is  payable  to  the 
employee  on  the  travel  voucher  as  a 
relocation  or  moving  expense 
allowance.  The  RIT  allowance  amount 
is  included  in  the  employee's  gross 
income  for  Year  2  and,  therefore,  subjpf  t 
to  appropriate  withholding  taxes.  (See 
net  payment  to  employee  in  par,igraph 
(g)  of  this  section.)  The  RIT  allowance 
amount  will  be  reported  on  IRS  Form 
W-2  for  Year  2  (including  applicable 
income  tax  withholding  amounts)  and 
on  IRS  Form  4782  for  the  employee's 
information. 


CMTR  Formula:  W  =  F4(i  -  F)S.f  (1  -  F)L 
Where: 

W-CMTRforVearZ 

F  =  Federal  lax  rale  for  Year  2 

S^  Stale  lax  rate  for  Year  1 

L  ^  local  lax  rate  for  Year  1 

(f)  Determination  of  the  HIT 
allowance.  1  he  RIT  allowance  to  cover 
the  tax  liability  on  additional  income 
resulting  from  the  covered  taxable 
reimbursements  received  in  Year  1  is 
calculated  in  Year  2  as  provided  below: 

(1)  The  RIT  allowance  is  calculated  by 
substituting  the  amount  of  covered 
taxable  reimbursements  for  Year  1,  the 
CMTR's  for  Year  1  and  Year  Z  and  the 
total  amount  of  the  WTA's  paid  in  Year 
1  info  the  gross-up  formula  as  follows: 
Formula: 


2= (R) 

1    W 


1-X 

1-W 


(VI 


Where: 
Z  =  RIT  allowance  payablr  in  Yeai  2 
X  =  CMTR  for  Yean  ' 
W  =  CMTR  for  Year  2 
R  =  covered  taxable  reimbursements 

Y  total  WTA's  paid  in  Year  1 

Example: 

If: 

X  --  .4020 
W=.3376 
R=$21J»0 

Y  =  $5,450 
Then; 


|4)  If  the  calculation  t)f  the  RIT 
allowance  results  in  a  negative  amount, 
the  employc^e  is  obligated  to  repay  (his 
amount  as  a  debt  due  the  Covemrmmt 
(See  §5  302-1 1.7(e)(2)  and  302-11  P(h)) 

(5)  Any  changes  to  the  employee's 
income  level  or  filing  slaftis  for  Ye^r  1 
that  would  affect  the  marginal  lax  rates 
(Federal.  State,  or  loc;iI)  used  in 
calculating  the  RIT  allowance  rousl  b.; 
reported  to  the  agent:y  by  the  employee 
as  provided  in  §  302-il.9(b|(2).  (S«h>  also 
§  302-11.10  for  certified  stalemenl 
regarding  these  changes.) 

(g)  Df>termination  of  the  net  payment 
due  emplnyef  in  Year  2.  Since  ihe 
amount  of  the  RIT  allowance  is  inroFne 
to  the  employee  in  Year  2.  it  n  suhjecl  to 
the  same  tax  withholding  n>quirr>mr>nls 
as  all  other  moving  exp«>nse 
reimbursements.  Agencies  should 
determine  the  appropriate  amounlic  for 
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withholding  taxes  under  their  internal 
tax  withholding  procedures.  The  amount 
of  withholding  taxes  is  deducted  from 


also  sign  statement  if  joint  filing  status 

IS  cldimed  and  spouses  income  is 
included  on  statement.  This  information 


allowance  shall  be  supported  by 
documentation  attached  to  the  voucher 
and  by  verification  of  State  and  local 


Federal  Register  /  Vol.  54,  No.  89  /  Wednesday.  May    lO,  19{J9  ,   Rules  nr,^.  Rpciil, 


-J  i_ _i 


(a)  internal  Revenue  Code  (IRC), 
section  164(a)(3)  (26  US  C.  164(a)(;i)) 
pertaining  to  the  deductibility  of  State 
and  lo'~al  income  taxes,  and  section  217 


(b)  Internal  Revenue  Service 
Publication  521,  "Moving  Expenses." 

(c)  Internal  Revenue  Service.  Circular 
E.  "Emnlover's  Tax  CiiiHp  " 


(e)  31  CFR  215.2  (5  U.SC.  5516.  5517. 
and  5520). 
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withholding  tdxes  under  their  internal 
tax  withholding  procedures.  The  amouni 
of  withholding  taxes  is  deducted  from 
the  RIT  allowance  to  arrive  at  the  net 
payment  to  the  employee. 

(h)  Summary  example.  The 
procedures  provided  in  paragraphs  (a) 
through  (f)  of  this  section  for  calculating 
the  RIT  allowance,  and  in  §  302-11.7  for 
calculating  the  WTA.  are  summarized 
and  illustrated  for  a  hypothetical 
situation  in  Figure  302-ll(bl 

§  M2- 1 1 .9    RMponsibiHties. 

(a)  Agency.  Finance  offices  will 
calculate  the  amount  of  the  gross-up  for 
the  WTA  in  Year  1  in  accordance  with 
procedures  outlined  herein  and  credit 
this  amount  to  the  employee  at  the  time 
of  reimbursement  as  provided  in  §  302- 
11.7(e).  The  WTA  will  be  reflected  on 
the  employee's  Form  W-2  for  Year  1. 
The  RIT  allowance  may  be  calculated  in 
Year  2  either  by  the  employee  or  by  the 
agency  finance  office  based  on 
information  provided  by  the  employee 
on  the  voucher,  as  directed  by  the 
agency's  implementing  policies  and 
procedures.  In  addition,  agencies  shall 
prescribe  appropriate  and  necessary 
implementing  procedures  as  provided 
elsewhere  in  this  Pari  302-11. 

(b)  Employee.  (1)  The  employee  is 
required  tj  submit  a  claim  for  the  RIT 
allowance  and  to  file  the  tax 
information  for  Year  1  specified  in 

5  302-11.10  with  his/her  agency  in  Year 
2.  regardless  of  whether  any  additional 
reimbursement  for  the  RIT  allowance  is 
owed  the  employee,  (See  5  302-11, 7(e) 
for  employee  agreement.) 

(2)  If  any  action  occurs  (i.e..  amended 
tax  return,  tax  audit,  etc.)  that  would 
change  the  information  provided  in  Year 
2  by  the  employee  to  his/her  agency  for 
use  in  calculating  the  RIT  allowance  due 
the  employee  for  Year  1  taxes,  this 
information  must  be  provided  by  the 
employee  to  his/her  agency  under 
procedures  prescribed  by  the  agency 
(See  §  302-11.10) 

(3)  If  the  calculation  of  the  RIT 
allowance  results  in  a  negative  amount, 
the  employee  is  obligated  to  rppay  this 
amount  as  a  debt  due  the  Government. 
iSee  51  302-11.7(e)(2)  and  302-11.8(0(4)  1 

§302-11.10    CJaim*  fof  payment  and 
supporting  documentation  and  verification. 

(a)  Claims  forms.  Claims  for  payment 
of  the  RIT  allowance  shall  be  submitted 
by  the  employee  in  Year  2  on  SF  1012 
(Travel  Voucher)  or  other  authorized 
travel  voucher  form.  When  claiming 
paj-ment  for  the  RIT  allowance  the 
employee  shall  furnish  and  certify  to 
certain  tax  information  that  has  been  or 
will  be  shown  on  his/her  actuaiU 
prepared  tax  returns.  The  spouse  rnuit 


also  sign  statement  if  joint  fiimg  status 
!s  claimed  and  spouses  income  is 
included  on  statement.  This  information 
shall  be  contained  in  a  certified 
stdtement  on.  or  af'ached  to.  the  SF  1012 
reading  essentid!!\  as  follows. 

Certified  Statement 

1  cer!i.f>  that  the  f.illnwing  information. 
whK.h  !s  !(i  tw  used  m  calculrtting  the  RIT 
dliowance  to  which  i  dtn  ent.tlfd.  Khs  been 
lor  will  t>el  shown  on  the  in<;onie  tax  returns 
filed  (or  to  be  fiied;  hs  me  |oi  by  my  spouse 
and  mei  with  the  dppiicable  Federal.  State, 
and  local  (specify  which)  tax  authorities  for 
the  19         tax  year. 

— Gross  compen-sation  as  shown  on  attached 
IRS  Fonn(.s)  W-2  and.  if  applicable,  net 
earnings  (or  loss)  from  self-employment 
income  shown  on  attached  Schedule  SK 
(Form  1040): 


Fom>(s)  W-2  Scf>e<Jule  SE 

$ 

¥ 

SocKise  iif  '*og  lOtntly)' . 
Total  (Bctti 
cotomns) 

¥ 

f 

» 

Filing  status; - 


iSpccifv'  one  of  the  filing  status  items  that 

was  ior  wii!  bel  claimed  on  IRS  Form  1040.) 
— Mdiyinal  tax  rates  from  .\ppendice8  A.  B. 
and  C  of  41  CW  Purl  W2-n  and  local  tax 
tables  derived  jnder  procedures  prescriljed 
in  41  CH<  Part.  302-11: 

Federal  for  Year  1    

Federal  for  Year  2 

Stale  (specify  which): — 

Local  (specify  which): 

The  rtfK've  information  is  true  and  accurate 
to  the  best  of  my  knowledge.  I  (wel  agree  to 
notifs  the  appropriate  agency  official  of  any 
changes  to  the  above  ft  e..  from  amended  lax 
returns,  tax  audit,  etc.)  so  that  .appropriate 
ad|ut.tni('iils  to  the  Rll  dllowrince  can  be 
made  The  required  supporting  documents  are 
attached.  Additional  documentation  will  be 
furnished  if  requested. 

1  (we)  further  agree  that  if  the  12-month 
service  agreement  required  by  41  CYV.  302-1  5 
IS  violated,  the  total  amount  of  the  RIT 
allowance  will  become  a  debt  due  the  United 
States  Government  and  wiU  be  repaid 
according  to  agency  procedures. 


Employee's  signature 
Date    


Spouse's  signature  (if  filing  jointly)' 
Date    


'  If  a  joint  filing  status  is  claimed  and 
spou.ses  income  is  included,  the  spouse  must 
sign  the  statement  If  the  spouse  does  not  sign 
the  document  earned  income  will  include 
only  the  employee's  earned  income  as 
provided  in  41  CFR  302-11  Hid  I  This 
condition  will  not  apply  if  an  employee  is 
allowed,  under  IRS  rules,  to  file  a  joint  return 
as  a  siir\iving  spouse. 

(b)  Supporting  documentation/ 
verification.  The  claim  for  the  RIT 


allowance  shall  be  supported  by 
documentation  attached  to  the  voucher 
and  by  verification  of  State  and  local 
tax  obligations  as  provided  below: 

(1)  Copies  of  the  appropriate  IRS 
Forms  W-2  and.  if  applicable,  the 
completed  IRS  Schedule  SE  (Form  1040) 
shall  be  attached  to  the  voucher  to 
substantiate  the  income  amounts  shown 
in  the  certified  statement.  Employee 
(and  spouse,  if  filing  jointly)  must  agree 
to  provide  additional  documentation  to 
verify  income  amounts,  filing  status,  and 
State  and  local  income  tax  obligations  if 
requested  by  the  agency. 

(2)  In  order  to  determine  or  verify 
wliether  a  particular  State  or  local  tax 
authority  imposes  a  tax  on  moving 
expense  reimbursements,  it  is  incumbent 
upon  the  appropriate  agency  officials  to 
become  familiar  with  the  State  and  local 
tax  laws  that  affect  their  transferring 
employees.  In  cases  where  the  taxability 
of  moving  expense  reimbursements  is 
not  clear,  an  agency  may  pay  a  RIT 
allowance  which  reflects  only  those 
State  and  local  tax  obligations  that  are 
clearly  imposed  under  State  and  local 
tax  law.  Once  the  questionable  State  or 
local  tax  obligations  are  resolved, 
agencies  may  recompute  the  RIT 
allowance  and  make  appropriate 
payment  adjustments. 

(c)  Fraudulent  claims.  A  claim  against 
the  United  States  is  forfeited  if  the 
claimant  defrauds  or  attempts  to 
defraud  the  Government  in  connection 
therewith  (28  U.S.C.  2514).  In  addition, 
there  are  two  criminal  provisions  under 
which  severe  penalties  may  be  imposed 
on  an  employee  who  knowingly  presents 
a  false,  fictitious,  or  fraudulent  claim 
against  the  United  States  (18  U.S.C.  287 
and  1001).  The  employee's  claim  for 
payment  of  the  RIT  allowance  shall 
accurately  reflect  the  facts  involved  in 
every  instance  so  that  any  violation  of 
these  provisions  will  be  avoided. 

§  302- 11 . 1 1    Violation  of  service 
agreement 

In  the  event  the  employee  violates  the 
terms  of  the  service  agreement  required 
under  §  302-1.5,  no  part  of  the  RIT 
allowance  or  the  WTA  will  be  paid,  and 
any  amounts  paid  prior  to  such  violation 
shall  be  a  debt  due  the  United  States 
until  they  are  repaid  by  the  employee. 

§  302- 11 . 1 2    Advance  of  funds. 

No  advance  of  funds  is  authorized  in 
connection  with  the  allowance  provided 
in  this  Part  302-11. 

§  302-1 1.13    Source  references. 

The  following  references  or 
publications  have  been  used  as  source 
material  for  this  Part  302-11. 


(a)  Internal  Revenue  Code  (IRC), 
section  164(a)(3)  (26  US  C.  164(a)(:iil 
pertaining  to  the  deductibility  of  Slate 
and  lo'^al  income  taxes,  and  section  217 
(26  U.S  C,  217].  pertaining  lo  moving 
expenses. 


(b)  Internal  Revenue  Service 
Publication  .521.  "Moving  Expenses." 

(c)  Internal  Revenue  Service.  Circular 
E,  "Employer's  Tax  Guide." 

(d)  Department  of  the  Treasury 
Financial  Manual,  TFM  3-.5000. 


(e)  31  CFR  215.2  |5  U.S.C.  5516.  5517. 
and  5520). 


Figure  302-ll(a)— Illustration  of  Calculation  of  Covered  Taxable  Reimbursements  in  Year  2 

The  following  example  shows  how  to  calculate  covered  taxable  reimbursements  as  provided  in  S  302-ll.a  Column  (a)  shows  hypolheiical 
moving  expense  remburs.-ments.  Column  (b)  shows  Federal  moving  expense  deductions  for  employee  and  spouse  filing  a  joint  return  and 
resium^  together  et  the  end  of  the  tax  year  (see  footnote  »).  Column  (c)  shows  the  balance  of  the  covered  reimbursement,  in  column  (al 
which  have  not  been  offset  by  moving  expense  deductions  in  column  (b).  Amounts  shown  are  for  illustration  purposes  only  and  shoukJ  noi  be 
construed  in  any  way  to  represent  actual,  average,  or  typical  moving  costs. 


Covered  allowances  ($  302-11.3) 

Amount  paid/ 
rewnborsed 

Mio0ftufn 

nxMlng 

expense 

deducinn 

Amount  of 

ooverad 

taxable 

re«T«)urse- 

ntents 

Ic)    (a)    A>)< 

1  Travel  and  transporation  expenses  (between  duty  stations 

•$1,150 
•5,100 

1.100 

0 

700 

'$1,150 
•5.100 

0 
0 
0 

•$o 

•0 

1.100 

0 

700 

2  Transponation  and  30  days  temporary  storage  of  nouseiwld  goods  (HHG's)   

3  Tenporary  storage  ol  HHG's  not  mctuoed  on  line  2,  and/Of  nofiiemporaiy  storage  (see  S302- 
11  3lcH „ 

4  MotD!ie  home  movement  instead  o<  HHG's. _ _ 

— — "" 

5  Miscellaneous  exoense  allowance..     . l 

6  HoJse^untlng  trip „.„__ 

$r»io 

2.560 

7  Terr,porary  quarters,  30  days,  new  slatwo.            .   .. 

--™ .. 

8  Total  lines  6  and  7 „ 

4.100 

" " 

9  Enter  lesser  ol  Ime  8  or  SI. 500  a.s  rter1ij,-Tihl«»  anviiinl  in  rnhimn  (h)»      

1.500 

"*' 

10  Enier  tsalance  Of  line  8  minus  line  9                                             _     ..„„ 

2JtO0 

1.900 

11   Temporary  quarters  in  excess  ot  line  7 „ _„. 

1.900 

1 2  Beat  estate  transactioos  resulting  trom 
(a)  Sate  oipenses _ _              

13.500 

3.500 

0 

0 

(b)  Purctiase  experises _ 

....— ..H-. 

Icl  Unexpirerl  tease                        

■         "              ' 

(dl  Relocation  services  » 

13.  Total  of  Items  iai  thrnuqh  (dV  line  1? 

17.000 

*•"*" '        " 

14.  Enter  lesser  of  line  13  or  S3. 000  less  deductible  amount  used  on  line  9  * 

1.500 

'•'()" 

'9.250 

15.  Balance  of  Ime  13  minus  Ime  14 

15.500 
•0 

16  Relocation  sen/ices  not  mctoded  on  line  12(d)*.™™...            .     _„ _„             

•0 

31.050 

•5.450 

'•36.500 

1 7.  Total  columns  (a),  (b).  and  (c) ■      „   . 



18.  Total  amount  o(  WTAs  paid  m  Year  1 _ „ _ 

'21.000 

19.  Total  lines  17  and  18.  column  la) _ 

•-~~ 

— 

'  Enter  in  column  (a)  the  amounts  of  reimbursed  expenses  tor  the  allowances  listed  m  5  302-1 1.3. 

=  Enter  in  column  (b)  the  nnaximum  amounts  of  the  reimbursed  expenses  m  column  (a)  wrhtch  are  deducttiie  moving  expenses  iSee  S  302-11  8icM2l  also 

footnote*)  o      .~-       .  I  »T>-n<.i.  "w»  WW 

'  Enter  in  column  (c)  the  baiance  o'  column  la)  minus  column  ,b)   (See  §  302-1 1  8(c) ) 

*  The  arrwum  entered  ri  column  ib)  tor  l»nes  1   and  2  shoola  be  the  same  as  tiiat  enteied  in  column  (a).  (See  8  302-11  S(cH2)(i|  1  Column  Id  wiN  be  ima 
»  Limits  may  vary  according  to  filing  sta'us.  etc   iSee  page  5  oi  iBS  Publication  521.  Moving  Expenses.)  '    '  '■'  '  i  «.^w- 

« In  this  example,  relocation  services  were  not  used— empioyoe  declined  iSee  Part  302-12  and  employing  agency  policy)  However  H  relocation  services  were 
used,  any  amounts  paid  to  the  re'ocatio"  se-vice  company  That  are  OPlerrnined  to  be  income  to  ttie  emptcryee  (see  §§302-11  3(i)  302-11  4(a)  and  302  12  7l  and 
covered  by  the  RIT  allowance  would  be  entered  on  lines  I2jd)  and  16,  column  la)  as  appropoate.  In  such  cases,  the  emount  shown  m  cdorrm  (c)  as  a  covered 
taxabte  reimbursement  would  depend  on  w+iether  any  pari  of  the  a'nount  in  columr  la)  is  a  movir>g  expense  deduction  in  column  (b)  All  amounts  included  m  column 
(a)  may  not  be  deductit>le,  and  there  are  limitations  as  to  what  can  be  included  as  a  covered  reimbursemenl  urxjer  §  302-1 1.3(i) 

'  In  an  actual  situation,  the  tola)  moving  expense  deductions  calculated  tor  purposes  of  me  RIT  allowance  may  differ  from  the  total  moving  expense  deductior« 
shown  on  the  employees  IRS  Form  3903  because  of  relocation  e«penses  incurred  wnicTi  are  not  paid  lor  or  reimbursed  by  the  Government  but  when  may  be 
claimed  as  a  moving  expense  deduction  (or  Federal  tax  purposes,  e  g    extra  valuation  insurance  for  household  goods  shipments. 

'The  amount  on  line   17.  column  (c),  is  the  amount  of  covered  taxable  reimtKirsements  lo  be  used  m  ft>e  gross-up  lormula  lor  tf>e  RIT  allowance 
"  Enter  total  amount  of  all  WTA's  paid  m  Year  1  on  line  i9  column  (a)  oniy   T-.is  amount  is  an  estimated  partial  payment  cH  ttie  RIT  allowance  It  is  rioi  included 
in  the  amount  of  covered  taxat>te  reimbursements  determined  lor  calculation  of  the  RIT  allowance  (See  §302-1 1.8(c)(4).) 

'"The  total  amount  of  moving  expenses  paid  or  reimbursed  determined  for  the  RiT  allowance  procedures  may  ditler  trom  ttie  amourM  shown  on  the  IRS  Form 
4762  because  of  nrwvmg  expenses  paid  or  'emibursed  which  a-e  not  covered  by  lh<=  RiT  allowance  (See  exclusions^  8302-11.4.) 


Figure  302-ll(b)— Summary  of  RIT 
Allowance  Procedures 

Year  1:  In  1987,  the  employee  received 
$31,050  in  covered  moving  expense 
reimbursements.  After  sublractlnj?  S?1.250  of 
deductible  moving  expenses,  $21. 80)  uf  (he 
reimbursements  (nondeductible  moving 
expenses)  were  subject  to  Federal  tax 
withholding.  This  example  assumes  that  all 
reimbursements  were  paid  on  one  voucher. 
Apply  WTA  formula: 


Y  = 


(N) 


1-X 

Where: 
Y  =  WTA 

X=Federal  withholding  tax  rate  (.20) 
N= nondeductible  moving  expenses/ 
covered  taxable  reimbursements 
($21,800) 
Then: 


M 

Y  = (S21.800) 

lJ»-.20 

Y  =  $5,450 
Compute  net  payment  lo  employee  in  Year 

Total  covered  moving  expense  reim- 
bursemenl in  Year  1 $31,050 

Less  deductible  moving  expenses -  9.250 

Nondeductible  covered  moving  ex- 
penses subiect  to  withholding »  21.800 
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m%] 


Plus  WT.'\  on  $21  800.- _ +5,450 


Amount  subiPCl  to  iA''hhnldinE 


2.S<1 


Yttir .:  In  imn.  the  .(inoun!  of  ihe  KIT 
dllowance  is  deiermitied  on  thf  basis  of 
covered  rt'imbursements  in  Vear  1   Assome 
that  S21  ,flOO  of  nondeductit)le  moving 
pupens^a  is  the  same  as  the  covered  taxable 
reunbursements.  Also,  a.^sume  that  employee 
and  spouse  (marned.  fihns  (Oin'lvi  have 
combined  oarned  income  of  S65.0(X),  Thus 
Federal  marginal  tax  rates  would  be  15 
percent  for  Year  1  ifrom  Appendix  A  of  thus 
Part  302-11)  a".d  28  percent  for  Year  2  ifrom 
Appendix  C  of  this  Part  302-n|,  Also  assume 
the  applicable  Slate  and  local  marninal  'ax 
rate*  are  6  percent  and  2  percent 
respectively,  of  taxable  income 
Apply  CMTR  formula  for  Year  1 

X-KWl     FlSWl     Fll. 
Where; 

X  =  CNrrR  for  Year  1 

F  =  Federal  lax  rate  for  Year  1  |  3.')! 

S  =  State  tax  rale  fur  Year  !  I  Wl 


1.     idCii  til  \  r^if  luf  >  ffir  1  <  021 
Then. 

X  --  .35  +  ( 1  00     ,  35 1.06  .  i  1  I K I      IS  I  f)2 
X  -  15  *  aiW  ►  .0130 
\       4<)2li 

AppK  CNfTK  lirmulaforYearZ: 
V\     F.   1     F)S+(1-F)L 

Where 

W     CM!R!orYear2 
F  =  Federal  tax  rate  for  Year  2  [M] 
S    State  tax  rate  for  Year  1  (.06) 
L  -  I(k:,3  tax  ra'e  for  Year  1  (.02) 

1  hen 

W=  .28  *  !!  (Ki       2)i:  I  >♦-■■■:  'H!       28102 

W  r  2fl  -  m.i::  •  11:44 
U      i.rt, 
Appi}  RJl  grobs-up  formula: 


X               1-X 
Z  = (R) (Y) 


X  -CMTR  for  Year  1  (.4020) 

VV  =  CMTR  for  Year  2  (.3376) 

R  -  covered  taxable  reimbursements  foi 

Year  1  ($21,800) 
Y=- WTA  paid  in  Year  1  (S5.450) 
Then; 


Z=  — 


.4020 


1. on    .3376 


IS21.«0(1) 


1.00    .4020 


1  no    ^:^7(, 


IS5.450I 


1-W 


1-W 


Where; 
Z  =  RIT  ..Hciw.inre  pi^^  -I'llf  in  Year  2 


Z     .HOti9(S21.800)  -  .9028(55.450} 

Z     Si  3.230.42  -  $4,920.26 

Z  --S^.SlO.ie" 

'  The  WT.A  allowance  is  treated  as  a 
moving  expense  reirnbursement  for  lax 
withholding  purposes. 

-'  See  §  302-1 1.8(f)(2)  if  no  VVl  A  is 
involved. 

'  The  RIT  allowance  is  treated  as  a  movinsj 
expefise  reimbursement  for  tax  withholding 
purposes.  .After  subtracting  Ihe  applicable 
withholaing  amounts  the  baianre  is  the  net 
payment  due  the  employee. 


Appendix  .\  to  Part  302-11 — Federal  Tax  Tables  for  RIT  Allowance 
Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status — Tax  Years  1983/1984 


The  fo'lowng  tii 
11,8(e|(lj 


'11  be  •j'iffl  to  deterniinc  '^■^'  t-'-ilt-C'ii 


itc  tor  i,(impi.iiaiion  of  the  RIT  allow.ince  as  prescribed  in  §  302- 


Sinqle  taxpayef 

Measls  of  riouseTioto 

MarT>e<1  (itoxi  jointly/ 

qualityino  *idows  and 

wKJowers 

Mafied  nling  separately 

Marqirai  ■?.>  raip  ic»;'ceni) 

OvOf               3o!  rw-jl   '.v<?r 

Over               B'Jt  not  Ovf 

Onv          " 

C^/er        '  But  not  over  j 

$3,519 

4.692 

5.812 

8,010 

10.102 

N/A 

12.586 

14,953 

N/A 

17,340 

N/A 

$4,692 

5,812 

8.010 

10.102 

12.586 

N/A 
14.953 
17.340 

N/A 
21.186 

N/A 

N/A 

$5,742 

7,845 

9.830 

N/A 

N/A 

11.979 

15.480 

19.216 
N/A 
N/A 

23.330 
N/A 
N/A 

29,738 
N/A 

35.682 
N/A 
N/A 

43.397 

$7,845 
9.830 

11,979 
N/A 
N/A 

15.480 

19.216 

23,330 
N/A 
N/A 

29,738 
N/A 
N/A 

35.682 
N/A 

43.397 
N/A 
N/A 

59.143 

Se.265            $10,356 
10.356              12.587 
12,587               17.415  j 

N/A                   N/A  1 
'7,415               22,090 

N/A                    N/A 
22,090               26,915 

N/A                    N/A 
26  915               32,198 

N'A                     N,A 

N   A                     N'A 
32, 198               38,335 

N'A                     N/A 
38,335               45,08? 

N/A                   N/A 

N/A                     N/A 
45,082               58,888 

N/A                     N,A 

N'A                     N,A 

'S  388                 78  203 

?8,?03              107,463 

107.463              132.636 

S4.017              S5,220 

!?                         .■ _ 

5.220                 6  514 

1  i -. — 

15                                              .„ 

6.514  ,               6  215 

N/A  1                 N/A 

'6       - 

1 ;                     ,    ,,,,,,„ , 

8.215                10.524 
N/A                     N/A 

20        -y - 

22       ■~^~ 

23  „ „ ..„. ^ 

10,524                 13105 
N'A                     N/A 

13105                 15068 
N/A                     N,'A 

24      ._     

2^                                                                 . ...,,...:.........     ^. 

N<A                     IJ'A 
15  068                 ie,r4d 

?K                                             „    ,,,        

3-  M<^               27.362 

N/A                     N/A 

i6        .. 

30         ~— ~ 

32                         _ „.»__„ 

N.  A 
27.382 

N/A 

N/A 
34.022 

N/A 
41.150 
49.875 

N/A 
64.832 

N/A 
92.257 

N/A 
34.022 

N/A 

N/A 
41.150 

N/A 
49.875 
64.832 

N/A 
92.257 

N/A 

18748                21,934 
N/A                     N/A 
N/A                     N/A 

33                .             „ _.. 

21,934                27,415 

34          „ _ « 

N/A                     N/A 

35                       _„ „ _^ 

N/A  ;                  N/A 

38         _            

N/A  1                 N/A 

27,4)5  '             35,991 

42       „ _ - 

15         , 

59.143 

76.622 

101.019 

N/A 
128.517 

78.622 
101.019 
128.517 

N/A 

35991                 49  858 
49,858                62,195 

4«         - 

49        _ ^ - - 

50 

N/A 
132.836 
186.961 

N/A 
186.961 

N/A                     N/A 
62.195               89.006 
89,006   

Federal  Marginal  Tax  Kates  hv  i-^rned  income  Level  and  Filing  Status — Tax  Year  1985 

['he  folldrting  uutc  ii,  tu  „t;  u.^fJ  10  df :tjr:;;.;;L  l.'.t;  tf  Jl.iu  ."larginal  tax  rate  for  coniputatK.m  of  the  RIT  iillowdnre  as  piescnbed  in  S  302- 
1 1  Hieid  i  Th  s  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  during  calendar  ye.ir  1985 


Single  taxpayer 

Heads  o(  household 

Married  Ming  lointly/ 

guall^y1ng  widows  and 

widowers 

Over          But  not  over 

1 

Marned  filing  separately 

Mar  jTa'  •:it  rate  (percent) 

Over 

Bui  not  over 

Over 

But  not  over 

Over 

But  not  over 

•2 

$3,455 
4.668 

$4,668 
5.865 

S4.834 
7,245 

$7,245 
9.726 

S7.770                S9  566 
9.566  1             12,134 

S3  329 
4  460 

S-:  ,;60 
5.767 

M 


iv   10,  ina'i 


■f  1  * 


Marginal  ta>  'atf/  icw'-nii 


14. 
15. 
16. 
17. 
18. 
20.. 
22. 
23. 
24.. 
25.. 
26.. 
28.. 
30.. 
32.. 
33.. 
34.. 
35.. 
38.. 
42.. 
45.. 
48.. 
49.. 
50.. 


Single  taxpayer 
Over 


5.865 

8.209 

10.420 

N/A 
12,957 
15,242 

N/A 
17,601 

N/A 

N/A 
21.513 

N/A 
28,102 

N/A 

N/A 
35,112 

N/A 
42,507 
53.394 

N/A 
72,157 

N/A 
101,995 


But  not  over 


8.209 
10,420 
12.957 

N/A 
15.242 
17.601 

N/A 
21,513 

N/A 

N/A 
28.102 

N/A 
35.112 

N/A 

N/A 
42,507 

N/A 
53.394 
72.157 

N/A 
101,995 

N/A 


Heads  of  housetxM 


Over 


9,726 

N/A 

N/A 

12.174 

15.623 

19,303 

N/A 

N/A 

23.250 

N/A 

N/A 

c9,995 

N/A 

37.075 

N/A 

N/A 

44,145 

N/A 

59.644 

83.982 

113,966 

N/A 

14S,3Se 


But  not  over 


12.174 
N/A 
N/A 

15.623 

19,303 

23^50 
N/A 
N/A 

29,995 
N/A 
N/A 

37,075 
N/A 

44.145 
N/A 
N/A 

59.644 
N/A 

83.982 

113.966 

145.359 

N/A 


Married  litmo  jotnfly/ 

quaMymg  widoiM  and 

imdoivers 


Over 


1^134 

N/A 
17.001 

N/A 
21.757 

N/A 
26.795 

N/A 

N/A 
32.275 

N/A 
39.016 

N/A 

N/A 
46.426 

N/A 

N/A 

60.694 

80,537 

114.119 

N/A 
147.522 
207,441 


But  not  over 


17.001 
N/A 

21,757 
N/A 

26.795 
N/A 

32.275 
N/A 
N/A 

39.016 
N/A 

46.428 
N/A 
N/A 

60,694 
N/A 
N/A 

80,537 

114,119 

147.522 

N/A 

207.441 


Mamed  f*nfl  separately 


Over 


But  not  over 


5.767 

8.384 

N/A 

N/A 

8.384 

10,689 

N/A 

N/A 

10,689 

13.161 

N/A 

N/A 

13.161 

15.569 

N/A 

N/A 

N/A 

N/A 

15.569 

18.966 

N/A 

N/A 

18,966 

22.953 

N/A 

N/A 

N/A 

N/A 

22,953 

29,565 

N/A 

N/A 

N/A 

N/A 

29,565 

39  359 

39,359 

54  702 

54.702 

75,409 

N/A 

N/A 

75.409 

110.906 

110.906 

Federal  Marginal  Tax  Rates  by  Earned  Income  L«ne!  aiui  f;iin<;  S;.ilus— Tax  Year  i  Wh 

The  ftillowing  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the  RIT  allowance  as 
prescribed  in  §  302-11  8(e)(1).  This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  durUig  ilrdarVar 


Marginal  !a»  'ate  (pefrent) 


11... 
12... 
14... 

15  _. 

16  .„ 
17... 
18... 
20  .„ 
22... 
23... 
24 ... 
25... 
26... 
28.... 
30.... 
32.... 
33.... 
34.... 
35... 
38 .... 
42 .... 
45.... 
48.... 
49.... 
50.... 


Smgte  taxpayer 


Over 


But  not  over 


$6,180 
7.370 
8.450 

10.710 

11,775 

N/A 

13,197 

15.648 
N  A 

18.108 
N/A 
N/A 

22,040 
N/A 

28,196 
N/A 
N/A 

33,918 
N/A 

40,741 

47,419 
N/A 

64,468 
N/A 

96,172 


$7,370 

8,450 

10,710 

11,775 

13,197 

N/A 

15.648 

18,108 

N/A 

22,040 

N/A 

N/A 

28,198 

N/A 

33.918 

N/A 

N/A 

40,741 

N/A 

47,419 

64,468 

N/A 

96,172 

N/A 


Heads  Of  housetKM 


Over 


$6,782 

9,533 

10,523 

N/A 

N/A 

12,705 

16.050 

19.764 
N/A 
N/A 

23,841 
N/A 
N/A 

29.849 
N/A 

35,320 
N/A 
N/A 

41,715 
N/A 

54,643 

74.430 

112.442 

N/A 

129.934 


But  not  over 


$9,533 

10.523 

12.705 

N/A 

N/A 

16.050 

19.764 

23,641 

N/A 

N/A 

29,849 

N/A 

N/A 

35.320 

N/A 

41.715 

N/A 

N/A 

54.643 

N/A 

74.430 

112,442 

129.934 

N/A 


Married  filjog  jomtfy/ 

qualifying  wndows  and 

widowers 


Over 


$9,670 
11.795 
13.739 

N/A 
18,356 

N/A 
23,068 

N/A 
27,963 

N/A 

N/A 
33,533 

N/A 
40,202 

N/A 

N/A 
46.870 

N/A 

N/A 

59.477 

76.132 

104.120 

N/A 
128.224 
183.988 


Mamed  Wwfl  separately 


But  not  over 


Over 


$11,795 
13.739 
18,356 

N/A 
23.066 

N/A 
27.963 

N/A 
33.533 

N/A 

N/A 
40.202 

N/A 
46.870 

N/A 

N/A 
69.477 

N/A 

N/A 

76.132 

104,120 

128.224 

N/A 
183.988 


S5.840 

7.879 

8.665 

N/A 

11.000 

N/A 

11.600 
N/A 

13.947 
N/A 
N/A 

16.843 
N/A 

20.297 
N/A 
N/A 

22,659 
N/A 
N/A 

30,364 

44,795 

55.653 
N/A 

69.383 
106.160 


But  not  over 


$7,879 

9.665 

11,000 

N/A 
11,600 

N/A 
13.947 

N/A 
16,843 

N/A 

N/A 
20^97 

N/A 
22.659 

N/A 

N/A 
30.364 

N/A 

N/A 
44.795 
55,653 
69,383 

N/A 
106.160 


Federal  .Marginal  lax  R.it.  s  h>  I  .im.d  Iih  ume  Level  and  Filing  Status— Tax  Year  1987 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rale  for  Year  1  for  computation  of  the  RIT  allowance  as 
prescribed  in  §  302-11  8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar  year  1987. 


20344         Federal  Register  ,'  Vol.  54.  No.  69  /  Wednesday.  May    10,  1989  /  Rules  and  Regulations 


Ma-gra  '.i.  rate  (perceot) 


Singie  taxpayer 


'    m,: 


Headset  houaeixM 


1 1 


Married  tiling  lOintly/ 

Quali'ying  mndows  and 

widowers 


Warned  filing  separately 


Federal  Register  /  Vol.  54,  No.  89  /  Wednesday,  May   10,  1 


989   ,.'   Rail's  „nd   K,'^-J 


2031- 


state  10'  distr^t) 


Margirwl  tax  rates  (stated  in  percents)  for  the  earned  income  amounts 
specified  m  eacti  column  '  » 


20344         Federal  Register  ,    Vol.  'A    No,  89  /   V\ednesday.  May    10.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  89  /  Wednesday.  May    10    1 


989   /  Ri:!rs 


R. 


Marqi'd  'ai  rate  (pefceoi) 


t "      

?9 

35     

3J'  5 


SiTQie  taxpayer 


Over 


S4.660 

e.4«i 

21,979 
33.433 
56310 


Bui  no(  over 


Hea.js  .'  Tousehow 


Over 


33,433 
56310 


$7,783 
10,300 
31,379 
47.903 
88.015 


Bui  not  over 


Married  ')ling  lointly  ■ 

quan'ying  widows  and 

widowers 


Warned  filing  separately 


Ovp' 


But  not  over 


Over 


But  not  over 


ji  379 
J7  903 
S8,0!5 


510,400 
13  719 
10.020 
58.705 


$13719 
40.020 

58,705 
101.432 


101.432  


$5,811  I  $7081 

7.081   '  19,602 

19602  31572 

31.572  54.120 
54,120 


Federal  Marginal  Tax  Ratrs  bv  Famed  Iik  ome  Level  and  Filing  Status — Tax  Year  1988 


Thf  foiiowins   iii^i  •■'■    i:->   ti>   '" 
prfsc-ibed  in  }  3i;c-i '  r^-'Uil    I"- 


■  rile  l<  !••  ''»>  ulC'l 


(•f   for  Yem    1   for  computation  of  the  RIT  allowjincc  is 
iji  i.urfpH  diinna  calcndur  vear  1988. 


Warginat  "a*  -ate  irf.;er'! 


15 

33 

2H 


Stngte  taxpayer 


Over 


SS,260 

23.920 

52.310 

113,370 


But  not  over 


523,920 
52.310 

113.370 


Heaosof  noiisefloW 


Over 


S9.440 

34.215 

77,300 

166.910 


Warned  f*ng  lotnWy/ 
qualrfyinci  widows  and 


But  not  Over 


widowers 


Oar 


But  not  over 


Warned  Wing  separate!  / 
Over  Bjt  not  OVJr 


S34.215  $12,500  I          $43,410 

77.300  I  43  410               88,740 

166,910  .  88.740  '           197,820 

J  197,820  '   


$6,200  $21,880 

21.880  :  47.475 

47.475  133.415 

133.415  1 


-Appendix  B  to  Part  302-11— Slate  Tax  Tables  for  RIT  Allowance 
State  Marginal  Tax  Rates  by  Earned  Income  Level — Tax  Years  1983/1984 

The  follovNn>i  table  i8  to  be  used  to  determine  the  i>i<i(e  marginai  tax  rates  for  cdlcuiation  of  the  RIT  allowance  as  jKtJscnhed  in  §  302- 
ll.ft(pHl). 


Slale  (or  deinctj 


MafQinai  tax  rates  (stated  in  percentsl  (or  tt>e  earned  income  amo-jr^ts 
specatied  m  each  column  '  ' 


$20.000-«24  999      $25,000-549  999      $50,000-574.999       $75,000  &  over 


t 

2 
3 
4 

5 

8 
7 
H 

9 
10 
1 1 

12 

13 

14 
15 
16 

'8 

1  J 
2^. 


2-J 
2* 
?S 

2' 

2'j 
"}0 

r 

32 


Aiatsacrw  

AiasKa        ..__ 

AnroTM       .—— — .-    

Arkansas _____.. 

Calitornia         .____._„. 

K  single  status  '    ..._...___ 

Coforado  .. 

Connecticut __-____„ 

Delaware „..__.._™_.__ 

It  single  statu*  '    

Oslnct  o«  Co<ufTiO««.._ 

F  lonoa __. 

Georgia ____._— . 

Hawaii      — „ -_ 

I*  Single  status  '   — .— ... 

wane  „ ..„ 

lihnois  ...______......_...._ 

Indiana ....___ » 

Iowa    -,,  I  I      . 

Kar-ias __._._ 

Kentucky _.._. 

Lotflsja'ia     __._ 

Maine        

It  single  status  '  „.., 

Uaryiano  .._ 

Masiac^usens ........ 

MicMtgar        .__.._™......, 

Wmnf'Sota     _.„..._ 

M«!S»SS100I        ...„..._„ „.. 

Missouri  ... , 

Mjrvjna  

Nf-caika ™... 

Nevada  ..____«._ 

New  Hampsnire    

New  .erSCy  

New  WexiC'C    „,.. 

'■'  sinqie  status* _..- 

r<ow  "rork      ___.....„ 


It  single  statu*  '  „....„ 


5 
0 

• 
6 
3 

8 

e 

0 


10 
0 

e 
las 

7.S 
2.5 
3 

8 
7J 

6 
4 
8 
9? 

5  375 
5  35 
14 
5 

6 

9 

0 

0 

2 

M 

0.1 
11 
13 


5  5 

0  0 

e  0 

7  7 

7  11 
11  11 

8  8 

0  0 

11  13.0 

12  2  13J 
11  11 

0  0 

6  0 

10  Wfl 

11  11 

7  5  TM 

3  S 
11  12 

9  0 
6  6 

4  0 
9  2  10 

1 G  10 

5  5 

5  375  5.375 

5  35  5  35 
16  16 

s  s 

6  6 

'0  11 

13  pefceni  0*  Feder,3i  income  tax  liability 

C  0 

0  0 

2  5  3.5 

5  6  0,0 

6  9  7.4 
14  14 
14  14 


5 

0 

8 

7 
11 
11 

8 

0 

135 
135 
11 

0 

6 
11 
11 

75 

25 

3 
13 

9 

6 

6 
10 
10 

5 

5  375 

5  35 
16 

5 

6 
11 


0 

0 

3  5 
78 
7  8 

14 

14 


'k; 


:o3i- 


State  10'  district) 


Ma'g.r.a  ta>  rates  (stated  in  percems)  (or  the  earned  mcome  amounts 
speofied  m  each  column  '  » 


$20,000-524.999      525.000-549.999      550.000-574.999       575.000  5  over 


34 
35 
36 
37 
38 


North  Carolina., 
Noftti  Dakota..., 

Ohio  _. 

Oklahoma _. 

Oregon 


39  Pennsylvania _ 

40  Rhode  Island „ 

41  South  Carolina _._„. 

42  South  Dakota 

43  Tennessee 

44  Texas „__. . 

45  Utah 

46  Vermont „ ....™... 

47  Virginia 

48  Wastungton 

49  West  Virginia 

rt  single  status  ' 

60  Wisconsin 

61  Wyoming  


7 
6 

4.75 
6 

104 
2.35 

7 
0 
0 

0 

775 

5.75 
0 

3.5 
8.2 

a7 

0 


7 
8 

5.7 
6 

108 
2.35 


7 

0 

6.85 
6 

10.8 
2.35 


•  25  5  percent  ot  Federal  mconw  tax  kaMty  ' 
7  7 

0  0 

0  0 

0  0 

775  7.75 

*  26  percent  o(  Federal  income  tax  hability  * 


575 
0 

7.4 
12.6 
9.5 
0 


575 

0 

10.5 
13 
10 

0 


7 
9 

95 
6 

10.6 
2.35 

7 
0 
0 

0 

7  75 

5.75 

0 
13 
13 
10 

0 


■  Earned  income  amounts  that  tail  between  the  income  t«acKets  shown  m  this  table  (eg,  $24,999  45.  $49  999  75)  should  be  rounded  to  the  n<»r»«  rtr*^  i« 
0€-iermine  the  maroinal  tax  rate  to  be  used  m  calculating  the  R;T  allowance  •-=.:'«.< o,  snou«j  oe  roonoeo  lo  me  nearest  doHar  to 


'  If  ttie  earned  ifKome  amount  is  less  than  ttie  k5w>?st  income  txacMp\  snown 
as  provided  in  §  302-1 1  e(eM2)fb) 

'  This  rate  applies  only  to  those  individuals  cetifiTig  ifiai  "••v  *!i    tue  u-'tif 
taxpayers,  regardless  of  hkng  status,  wall  use  the  other  rate  shown 

•  Rales  shown  as  a  percent  of  Federal  income  tax  iiabiMy  mi.-si  t:Ke  tunv,>r:en  ic 


'  the  employing  agency  shall  establish  an  appropnate  margmai  tax  rate 
t^tatus  within  the  State*  mrhere  they  will  pay  income  taxes.  Al  olher 
•  Kicome  as  provided  m  }  302- 11  6(e)(2). 


State  Marginal  Tax  Rales  by  Earned  Intome  Li 


*  .no\Va';"r,'"?i,"''''l!'  '"  \  "''''^  !°,  deti-rniinr  the  Su.t.  margmal  tax  rates  for  calculation  of  the  RIT  allowance  as  prescribed  in  FTR 
S  302-n. 8(e)(1).  This  table  is  to  be  used  for  empioyues  who  received  covered  taxable  reimbursements  during  calendar  year  1965. 


The  follov 


Stale  (O'  district) 


Marginal  tax  rates  (stated  m  percents)  for  the  earned  income  amounts 
specihed  m  each  cdumo  '  " 


520.000-524.999      525.000-549.999      $50,000-574.999     $75,000  and  ( 


1  Alabama _ 

2  Alaska 

3  Anzona 

4  Arkansas 

5  California 

If  single  status  ' 

Colorado 

Connecticul 

Delaware  

District  of  Columbia.. 

Flonda 

Georgia 

Hawaii 

II  single  status  * 

Idaho 

Illinois 

Indiana 

Iowa     , 

Kansas 

18  Kentucky 

19  Louisiana , 

Maine 

If  single  status  • 

Mar/;and  

Massachusetts 

Michigan 

Minnesota 

Mississippi „ 

Missouri 

Montana 

Nebraska 

Nevada  


6 

7 

8 

9 

10 

11 

12 

13 
14 
15 
16 
17 


?0 


21 
22 
23 
24 
25 
26 
27 

28 
29, 
30 
31 
32 

33 

34 
3b 


New  Hampstiire... 

New  Jersey  

New  Mexico 

If  single  status  ' ..... 
New  York  

If  single  status  ' 

North  Carolina 

North  Dakota 


5 
0 

8 

6 

3 

8 

8 

0 

7.6 
10 

0 

6 

8.5 
10.5 

7.5 

2.5 

3 

8 

7.5 

6 

4     - 

7 

9.2 

5 

5.375 

535 
14 

5 

6 

9 


5 

0 

8 

7 
-7 
11 

8 

0 

9.9 
11 

0 

6 
10 
11 

7.5 

2.5 

3 
11 

9 

6 

4 

9.2 
10 

5 

5.375 

5.35 
16 

5 

6 
10 


5 

0 

6 

7 
11 
11 

8 

0 

10.7 
11 

0 

6 

105 
11 

7.5 

2.5 

3 
12 

0 

8 

6 
10 
10 

5 

5375 

535 
16 

5 

6 
11 


*  19  percent  of  Federal  income  tax  liatMbty  ♦ 

0  0  0 

0  0  0 

2  2.6  3.5 

3.5  5.6  6.5 

61  6.9  7.4 

11  14  14 

13  14  14 

7  7  7 

6  8  9 


5 
0 
8 
7 
11 
11 
8 
0 

107 

11 

0 

6 

11 

11 

75 

2.5 

3 

13 

9 

6 

0 

10 

10 

5 

5.375 
5.35 
16 
5 
6 
11 

0 

0 

35 

76 

76 
14 
14 

7 

9         . 
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')     TiH^ 


Marginal  tax  rates  (stattjd  i"  pe'-pnisi  'or  the  earnea  income  amounts 
sDfCitiea  in  each  cotumn  '  ' 


Swif  ">   j.-jnct) 


$20.000-$24,909      $25,000- $49  999      SSC  ^00-574.999     $75,000  and  over 


yegco 

?ennsy*va''ia,  ... 

Rhole  siar-d  ... 

xxvth  CafOi'na_ 

Scj'h  Da«o:a  . 

T.inresse« 

'e«as 

.'ah      


4.75 
6 

10A 
2.36 


41"; 

4  ' 
4-« 

46  ve<moot.. 


4  '    V  trgina 

4tt   Aasfiinqtor 

49  A  est  Virginia 


*23  15percef 


If  s»iqte  status* — - 
/Wisconsin       


7 
0 
0 
0 
7.7S 

5.75 

0 

9S 

&2 

8.7 

0 


'  26  5  pefce' 


5,7  M&  <^  5 

9  •  (> 

'r,^  104  '0>J 

Z  3S  2.35  2  3'-. 

7  7  7 

0  0  0 

0  0  0 

0  0  0 

;  .  t,  7.75  7  76 

3l  Fpde'at  mcoTie  ta"  !iab''*v  ' 

5  i-^  5^5  5.75 

n  0  0 

:  4  10.5  13 

i2h  13  13 

9^  10  10 

0  0  0 


Earned  mcone  amounts  that  'an  setAeer  th-  :rx.of-v  r ■..■.« ei  ^  i*'    - 
o^tefTTWM  ine  margmai  la;,  rate  to  oe  aseo  m  -^«:o>aanq  ir*  h  ,  di«>.d'c-_ 

■^  .t  tne  eamecTmcome  amount  is  i«ss  t-ifcr-  n-e  ow-'Si  rn  ...rv  ^  •-,.  .►    s.x* 
aspfOwclefl«ij302-'i8«eM2Ht),  .^  ,    .„ 

'  TNs  rate  applies  ontv  to  trvjse  "xi.vKjuais  ref-^-.rK)  tra,  .,.^,  ah-  ."c  -i 

"''^^R^e:''Sls°l  ^;-f  ot"  :^*err:^"4"V^rb..^Cs.  t.e  conv«,ed  to  a  percent  o*  mcor.  as  ..-ovioed  .n  ,  302  '  t  8,eH2> 


aS'f-  :f  g    S^'i  E"?°  '»5   S'!9  999  75)  Should  tse  rounded  to  the 

^'^  'Attie  tf>t;  9r-iD*oytrig  agency  Shalt  establish  an  appropnate 

:,s  *!Ttnn  the  S'ates  ^-here  ttey  *ill  pay  ificonrie 


Stnyit 


nearest  dollar  to 

marginal  ta»  rate- 

lanes   At!  otiier 


Vh.    fiilkiwiiij  t.,i',iif  IS  (I    •:>■    .-■i!  I-  ili'-.-rrTu;.-  "  ■■  S'  .," 
ll.b(e)ll|.  This  trtble  is  to  U-   .s«'d  for  en.piuyeex  «►-..  n-riw 


State  Martina!  Tax  RHtfs  h\  Eamrd  Inr.ome  Level— Tax  Year  1986 

;,  ,-j;-  ,    r    ^  -  ,';■-  !■  I  i,.tiri,ltition  uf  the  KIT  dlluwutif.e  as  presctittuU  in  §  MZ 


. <,.hlp  rt  i.'^t.iirspmenls  durinR  calendar  year  1086. 


Marginal  tax  rates  (stated  m  percents)  tor  trie  earned  income  arfwxmts 

specif'ed  m  each  column  '  ' 


btat'-'  "J'  Jiatii-ij 


$20.000-$24,999      $25.0<X)-$49,999      $50.000-$74,999     $75,000  arvi  over 


Aidcama 

Aiasia 

inzona. 

A'Xansas 

CaWorn«a 


!i  ^jngie  status  * 

0  Colorado       _ -..- 

'   ronn«»c!icut    

M   7>ela<»are  ~ 

9    O'Strct  Jf  CdunOia 

10  P.ofiaa        ~ — 

1 1  'jeorgia        

'  2  Hawaii  ■- — 

t  sjT<jie  statLJS  ' — 

1  •   raho....™. 

•  4    tiiros — .-. — • 

- '   '^diana.™ 

'•i    c«a  — — 

•  •   "ai  sas        

18   '  t-rt.iCKf      

I  J    '^OUlSUlM       — 

21,:    Vatrw  

I'  ainqie  sta^JS  ' 

2'.    Mar  A3' d 

22  Vassachusetts 

21   Mr.riiqan      

24  li,».pnesc'.a - 

'  single  sttili..s  ■■..__. 
2'    Nil  ssissjCOi  -.._.- 

2<^    WiSSOijf! — — 

2'    Montana      

25  Necraska     

2"^  Nevada  

312  ^«?^*  Hampsni'e  ..__ 

3'  ^^ev^  jersey    -     ....-~ 

■}2  New  Mexico ~ 

33  New  vo<l<  

34  "vKXtn  CafOi«na   — _.. 
"I'i  Nodti  DaKoa 

36  OrMO  

37  OHiahoma 


5 

s 

5 

0 

0 

0 

8 

8 

8 

6 

7 

7 

3 

; 

11 

8 

1  t 

11 

8 

8 

8 

0 

0 

0 

8.8 
10 

9  0 
1 1 

9.7 
11 

0 

0 

0 

« 

6 

8 

8.S 

10. 0 

10.5 

10J 

11 

11 

75 

7.5 

7.5 

2.S 

zs 

^5 

3 

3 

3 

8 

It 

12 

7.5 

9 

• 

8 

8 

8 

4 

4 

8 

7 

92 

10 

92 

10 

10 

S 

5 

5 

=)  14 

S.18 

5  19 

4  7?S 

4.725 

4  7?'i 

1  t 

14 

>4 

14 

14 

14 

s 

c, 

5 

6 

6 

6 

9 

111 

1 1 

• 

19  0f!'c<>nt  oi  f  f<v-'ai  MTConKe  ta»  dab-iity 

0 

0 

0 

0 

0 

0 

? 

£S 

3  5 

4  B 

«.• 

7  7 

t  5 

135 

13  5 

7 

7 

7 

*^ 

8 

9 

4.btJ 

■^416 

63'8 

6 

6 

6 

0 

8 

7 
11 
11 

8 

0 

9  ' 
11 

0 

6 
1 1 
11 

7.5 

ZS 

3 
13 

9 

6 

e 

10 

to 

5 
S.19 

4  7?5 

14 
14 

5 

6 

1 1 

0 
0 

a5 

83 
13.^ 

7 
9 
9025 

6 
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State  (or  distnct) 


Marginal  tax  rales  (stated  m  pefcents)  foe  the  earr>ed  .ncorT»e  amounts 
speafied  m  each  column  '  » 


$20.000-$24  999     $25.000-$49  999     $50.000-$74,999     $75,000  and  o>ref 


38  O'egon         

39,  Penns,!vai~ia _ 

40  Rticoe  island _ 

4 1  South  2af'.>'"ia 

4?  South  Dai-ota 

43  Tennessee  „ 

44  Texas     

45  Utah        

46  Ve'mont , 

Virg.nia    

48  Washocjton     , 

49  West  \.  rginta 

I*  sinqie  status  *„... 

60  W  :cor>sir.      _ 

51,  Wyoming 


47 


9.75  9  75  9.75 

2.167  2.167  2.167 
•  22  21  pe«cent  o«  F«<»b»3(  vicorne  tai  katHffy  • 

'  7  7 

0  0  0 

0  0  0 

0  0  0 

7.75  775  7.75 

'  26.5  percbni  at  Federal  mcome  tan  labMy  ' 

5.75  5  75  5.75 

8  0  0 

15  7.4  105 

82  126  12  9 

9-1  9.5  10 

0  0  0 


975 
2  167 

7 
0 

0 
0 
7  75 

576 

0 
13 
13 
10 

0 


'  Earned  .ncome  amounts  that  tall  taefween  the  income  bracl'.ets  shown  In  this  table  (eg..  $24,999.45.  $49  999  75)  shooW  be  rounded  to  ttv 
deterT.ine  the  marginal  tax  ra-e  to  tx  jsed  m  calculating  the  RIT  allowarce  •^j'  ^^o    =,  sioow  ne  rounoeo  lo  me 

as  provj^  fr'r3l?2'"-^re,f";^\"  "  "^  "^^^'^  '"'  '°*'''  "^°"'^  ''"^'■"'  ^^'^^^  '"  ^'^  "^  '^  ^-^"f*^  ^^r  ^^^'^  e^tabteh  an  appropr«,te  marg-rv,,  u,  rate 

,a.p;.I::^^^"^  ,^a  ^s:^.:r^^l^T'^J't''''^'  -     ""^  "^"^  ^-g^staH«w*^me  states  w.erethe,w*pey  «or«e-«««  A« 

*  Rates  shown  as  a  pe'oent  ot  ^■ioerat  income  tax  iiatxinv  mi;si  -^  o>  v--- '.^^  lo  a  percem  o«  inro"v  as  provided  r>  f  302-11  B(eK2) 


to 


Ofhpr 


Stale  Mar>»inal  Tax  Rales  b\  Earned  Ini.onic  !  <  if!  -  T.i\  \ 


I'ar  !!W 


The 


ioVMilK    t.i'lit^    .S    tl.l    !«■    llS.'li     •'.)    .i( 


SidiL  r.-.jrgi^ia.  ;,ix  ;,i'.vb 


11.8|e|(i  I  This  i.tbie  IS  1.   hf  js.  d  lor  .mplrnivs  n.n.,  rer^eived  covered  taxable  reimbursements  during  calendar  year  1987 


uiowance  as  prescribed  in  {  MG- 


Staie  (Of  i'.&t'Ki 


Margmal  tan  rales  (stated  m  percents)  tor  fw  e«iiad 

^)ecifiad  in  each  colunin  '  » 


$20.000-$24.999      $25.000-$49  999      $50.000-$74.999       $75,000  8  oi^r 


6 

7 
8 
9 

10 
11 

12 

13 
14 

15 
16 
1  7 
•8 
19 
?0 

21 

22 
23 

24 
25 
26 

27 

2e 


30 

31 


33 


34 
35 


Aiatjama 

Alaska     

Arizona  

Arkansas _ 

II  single  status  » 

Calrtorma  _ 

If  single  status  * 

Colorado     „ 

Connecticut 

Delaware 

dstnct  ol  Coiumoia.. 

Flonca _ 

Georgia _ 

Hawaii        

il  single  status  ' 

Idaho      

Illinois      _ 

Indiana _ 

kjwa       „ „ 

Kansas   „ 

Kentucky 

Louisia  la, 

Maine 

If  single  status  ' 

Wa-^.-iand    

Massachusens 

Micniqa"  _..„.. 

Minnesota 

Mississippi 

Missouri     

Montana  

It  single  status  ' 

Ni»Dras»a  

I'  Sirgle  status  ' 

Nevaoq  

New  Har^pshire 

New  Jeisey         _.. 

Now  Me>!Cc     

It  sing;e  status  ' _... 

New  York _.. 

H  single  status  ' 

Nor-r  Carolina 

Norm  Dakota  

It  Single  s'alus  ' ._ 


5 

0 

7 

4.5 

6 

2 

8 

5 

0 

61 

8 

0 

6 

8^5 

9  75 

7.8 

2.5 

12 

7 

7.5 

6 

4 

3 

9i 

5 

5 

46 

8 

5 

6 

7 

9 

3.2 

5 

0 

0 

2 

38 

58 

7 

8.75 

7 

6.67 

e 


5 

0 

8 

7 

7 

9J 

8.3 

5 

0 

&2 
10 

0 

6 

975 
10 

8.2 

2.5 

3.2 

%y 

9 

6 

4 

9.2 
10 

5 

5 

4j8 

9 

5 

6 
10 

to 

5 

0 
0 

2.5 
S.9 
7.7 
8.75 
8.75 
7 

8.33 
1067 


5 
0 
8 
7 
7 

9.3 
93 
5 
0 

8.8 
10 
0 
6 
10 
10 
8.2 
Z5 
3i 
12 
9 
6 
6 
10 
10 
5 
5 

46 
9 
5 
6 
11 
11 
59 
59 
0 
0 

3.5 
7.7 

a5 

a75 
876 
7 

12 

12 


5 
0 
8' 
7 
7 

8J 
•  3 
S 
0 

8J 
10 
t 
• 
«• 
10 
8.2 
2.5 
32 
13 
• 
8 
6 
10 
10 
5 
5 

4« 
9 
5 
6 
11 
II 
59 
50 
0 
0 

3.5 
8.5 

ts 

875 
875 
7 

12 

12 
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1(1 


•!..,r 


^■3:e  •O'  disiric'i 


Marginal  tax  rates  (stated  in  pefcentsi  tof  the  earned  income  amounts 
specified  m  eacti  colu/r>n  '  ■ 


$20.000-$24,999      $25,000-549  599      S50  000-$74.999       $75,000  &  ove* 


36  Oio        — ■• 3.004                         4  506                        5,257  6  008 

37  Ola^oma ™__~. 4                              6                              6  6 

i«*n^  statu*  » 6                            6                            6  6 

380reqoo    ____.-~™ ••99 

39  PennsvivafiM 2'                            2  1                            2  1  2  1 

40  Rtxxle  Island ___™ ,,,,,     , ,  ,■  ■    - ..__.„„._..._... _..„.  '  23  46  percent  of  FtOeai  mcorrie  ia»  liatjii.ty ' 

41  Soutfi  C«n*n« ,— __ 7                              7                              7  7 

42.  Sootfi  Oatwtt — : — • 0                            0                            0  0 

43.  Tefviossee ■ —,>_____ —_____—„ 0                        -    0                            0  0 

44  Te«as    r 0                            0                            0  0 

45.  Uta^ 7  75                             7  75                             7  75  7  75 

46  Vwmom _____._____... __,_ '  25  8  percent  o>  Fediifai  income  tax  ItatMity  ' 

47  Virg»i« ____. _»____-.. 5                                  5  75                             5.75  575 

48.  Wasrxngioo — - 0                            0                            0  0 

49.  Aesi  Virg«t ______ — : , 4                                     4  5                                 •  6  5 

If  $M>9ie  statua  •        ,,,,    , '...,_ ; 4                           6                           6i5  6  5 

50  yy»*»n«n Mi                          6  93                          &83  6  93 

51  Wyortiog     „ _ - 0                                0                                0  0 

'  Earned  mcofne  arrKXints  tr\a)  tall  Between  t^e  incorie  txac*ets  sfv>wn  m  tnis  tab»e  le  9  $?«  999  45.  $49,999  75)  stxsutd  t>e  rounded  to  tne  nearest  dollar  to 
oetermifw  the  mmrantt  tax  rate  to  be  used  >n  catcuiating  ttie  R'T  allowance 

■  11  the  e«rned  mcofne  amount  s  less  tnan  tt>e  lowest  inco'^e  t)'ac«ei  sro*-'  -r  'fvs  laote,  trie  en>pioying  agency  stiall  estaWisn  an  appropnate  marginal  ta«  rate 
as  provided  m  {  XI2-1 1  a<e)(2Wb) 

'  TlKS  rate  applies  or>ty  to  those  Hx*viduats  certrfytng  trai  *r.p,  «.ii  hie  j-ofr  a  "Stngie  status  witbm  tfie  States  where  tfiey  will  pay  mcome  taies  All  otrier 
taxpayers,  regardless  of  tiiirtg  status,  wilt  use  the  otfior  rate  snown 

'  Rate*  showr>  as  s  percer>t  o<  Federa*  income  tax  liat"'ty  mjst  oe  .<:>".»v>''i  to  3  o*:^te^i  0*  .rKome  as  provided  in  §  302-1 1.8(e)(2). 

State  Marginal  Tax  Rates  by  Earned  Income  Level — Tax  Year  1988 

M'V''i.A-  !h<-  rates  fur  caiculation  of  the  RIT  allowance  as  prescribed  in  5  'M2- 
'fntred  taxable  reimbdrsoments  duinng  calendar  year  1968. 


The  following  taMe  is  to  be  used  to  deteimint'  tw'  st„?e  r 
11. 8(e)(1).  This  table  is  to  be  used  fur  employees  wni.  rp(f  ved 


iiate  (O'  disincti 


Marginal  tax  rales  (slated  in  perconts)  for  the  earned  mcome  amounts 
specfied  m  eacti  cotunvi '  ' 


1  Alabama 

2  AJaska — 

3  Amor^a 

If  smgle  status  * . 

4  Arkansas 

If  itnq/te  status  » ., 

5  CaWofma  

If  smgie  status  * 

6  Cotorado 

7  C^xmecticut  — 

8  Delaware  __ — 

H  SK^  status  » — 

9  Ostnct  of  Coiumeia 

10  Ftooda — 

1 1  Georgia 

'2  Mawa*  ..___ 

If  sinq/e  status  ■ 

13  Idaho 

M  single  status  * 

14  lltoxxs 

15  Indiana 

16.  towa — 

M  smgle  staa«  * 

17  Kansas   

H  smgM  status  * 

18  Kentucky 

19  tjxiisiana 

If  s«>gfe  status  * 

20  Mame 

If  sir^  status  * .....____ 

21  Maryland 

22  Massactxjsetts 

23  i*cf»gan 

24  Mirmeaota     .._ _-__.. 

If  smgte  status  * 

25  MlssiSS«P< 

26  Missoun „__ 

27  Montana  

M  single  status  * 

28  NetxasM 

If  Jingle  status  » 


4999 

$25.000-$49.999 

$50.000-$74,999 

$75,000  arxl  over 

8 

5 

5 

8 

• 

0 

0 

0 

• 

• 

• 

• 

• 

• 

• 

s 

4.5 

7 

7 

-    7 

8 

7 

7 

7 

< 

6 

9.3 

93 

• 

9,3 

•.3 

93 

S 

5 

5 

5 

0 

0 

0 

0 

•  ' 

76 

7.7 

77 

• 

77 

7.7 

7  7 

• 

95 

•18 

95 

0 

0 

0 

0 

• 

6 

6 

6 

•A 

975 

10 

10 

•l78 

10 

10 

10 

7* 

78 

6.2 

82 

7J 

82 

8.2 

82 

25 

25 

28 

25 

34 

34 

34 

34 

•us 

8,8 

•M 

9  98 

7A 

8.8 

9M 

998 

4ja6 

53 

8.3 

53 

4A 

61 

•lI 

61 

• 

6 

2 

4 

4 

4 

2 

• 

• 

• 

• 

S 

S 

5 

5 

4M 

46 

4.6 

46 

• 

8 

85 

• 

85 

»A 

85 

S 

5 

5 

• 

6 

6 

7.7 

11 

iai 

121 

M 

11 

1Z1 

121 

3.15 

5 

89 

59 

5 

59 

89 

59 

-:d     Pf 


;,jni  ^" 


State  (or  distnct) 


Margmal  tax  rates  (stated  m  percents)  (or  the  earned  mconie  amounts 
spealied  m  each  column  '  * 


S20.000-S24.999      $2S,000-S49,999      $50,000^74.999     $75,000  and  over 


29  Nevada 

30  New  -"a-^iashrp    , 

31  New  je  sey 

32  Ne*  Mexico 

ft  s  '-"gie  status  ' .. 

33  New  Vort    

if  siigie  status'.. 

34  North  Ca'Olina 

35  North  Dakota 

36  Ohio  

If  iingle  status  ' .. 
3i   Onahoma 

It  singie  status 

38  Oregon      _... 

39  Pennsylvania 

40  Rtxxle  Island 

41  South  Carohna    ... 

42.  Scum  Dakota 

43.  Tennessee 

44.  Texas. 
45  Utah  .,. 


46  Vermont 

47  VirgifHa 

If  sing.e  status  ' -_... 

48  Washington 

49  West  Virginia         

if  single  status  ■*  ...___ 

50  W  sconsin   

If  single  status  ' ._. 

51  Wyommg    


0  0  0 

0  0  0 

2  2.5  15 

3-8  6.9  7.7 

58  85  6.5 

5  8.375  8375 

8.375  «J75  8375 

7  7  7 

*  14  percent  oi  Federal  ncome  tax  labMy  < 

2972  4.457     '  5.201 

3.715  5  201  5501 

«  6  6 

8  6  6 

9  9  9 
21  21  2.1 

*  22.96  percer*  at  Federal  mcome  lax  liat>4ity  « 

'  7  7 

0  0  0 

0  0  0 

0  0  0 

775  7.75  7.75 

'  23  percent  of  Federal  income  tax  uamtf  * 

5  5.75  5.75 

5-75  5.75  5.75 

0  0  0 

4  45  §J6 

*  6  6.0 

6.55  6.93  8.93 

6.93  693  8.93 

0  0  0 


0 

0 

35 

6.5 

65 

8375 

8378 

7 

6.9 

69 

6 

6 

9 

21 

7 
0 
0 
0 
775 

5.75 

5.75 

0 

65 

65 

693 

693 

0 


to 
ta>  rale 


'  Earned  mcome  amounts  that  fall  between  the  incoms  braciiels  shoum  in  this  tatjie  (eg.  $24.999 45,  $49 999 75>  should  be  rounded  to  tda 
determine  the  marginal  tax  rate  to  «)e  used  m  calculating  the  RIT  0(mmxo.  ^=0^  r^i  snoun  oe  rounoea  10  tits 

as  p^ovid^  T^Z^eHm)"'  "  '^"^  "^  "^  '°*^"  '"''^  "^^  "^^  "  ""'  '"^'  "^  *"'*'*^  "^^^  '^"  ^"^"^  ^  appropr^te  ,«ar,^ 

■'  This  rate  applies  oNy  to  those  mdividiiats  certifying  1^,31  t^.*»,  wii'  m.,  :,™v-  s  ^.ngie  status  wWwt  »>e  Stales  where  thev  w*  nM  «v^ni«i  i^,<>e    / 

taxpayers,  regardless  of  (ilmg  status,  will  use  the  other  rate  shown  ^^  ™  *^'^  ""^^  they  «*  pay  mcome  taxes   t 

'  Rates  shown  as  a  oercent  of  Federal  income  t3>  i.at).iit,  rr.,^:  t>;  -  yiv.^.n-,i  ■  j  a  percent  o(  mcome  as  provided  m  }  302-1 1.8«eM2>. 


Appendix  C  to  Part  302-11     Federa!  Tax  Tabips  for  RIT  Mh...  .,n>  .'      ,  ,;ar  2 

Federal  Marginal  Tax  Rates  by  Earned  Inrome  Level  and  Filin-.:  Si,.'. is      1  .s .  \  ,.,„      ,«7 

The  foiiowing  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rale  for  Year  2  for  tompiiiaiion  of  the  RIT  allowain^  as 
prescribed  in  §  302-11. 8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar  years  1983, 1984.  1985,  and  1986. 


Sm^  taxpayer 

Heads  o4  household 

Married  filing  jointly/ 

Married  Oing  ssparatelv 

Marginal  ta»  rate  (percent) 

Over 

But  not  over 

Over 

Butnotovsr 

qualifying  widows  and 
widowers 

Over 

Over 

But  not  over 

Bui  not  over 

11         ..„ 

IS 

$4,650 
6,461 
21,979 
33,433 
58,810 

$6,481 

?'  '3^9 
33,433 
58.810 

$7,763 
10.300 
31,379 

47,903 
88.015 

$10,309 
31,379 
47.903 
88,015 

1 

$10,400 
13.719 
40.020 
58,705 

101,432 

$13,719 
40,020 
56.705 

101.432 

SS,811 
7«1 
19.602 
31.572 
54.120 

S7M1 

28 

19,002 

35 

31572 

.wx 

54.120 



Federal  Marginal  Tax  Rales  by  fclamed  Income  Lfvel  and  films  S  .if    s      i.,x  ^.,,.  ;«» 

The  following  tabic  is  to  be  usrd  lo  determine  the  Federal  marginal  tax  rate  for  Year  2  for  computation  of  the  RIT  allowance  as 
prescribed  in  §  302-11  ,fl(e)(l).  This  table  is  lo  be  used  for  employees  whose  Year  1  occurred  during  calendar  years  1983,  1984,  1985.  1986,  and 
1967. 


Marginal  tax  rate  (percent) 


15. 
28, 


Single  taxpayer 


Over 


$5,260 
23.920 


But  not  over 


823,920 
52.310 


Heads  of  houselx>ld 


Over 


But  not  over 


34J 


$34,215 
77.300 


Marhod  filing  jointly/ 

qualifying  widows  and 

widowers 


Over 


$12,500 
43.410 


But  not  over 


$43,410 
88,740 


Mamed  fikng  separately 


Over 


But  not  over 


$6,200 
21,880 


$21,880 
47,475 
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Marginal  lax  rate  (perceotl 


Strigte  taxpayer 


Ov«r 


33 
28 


52.310 
113.370 


But  not  over 


113J70 


Heads  o'  ivxisehotrt 


Over 


But  not  over 


Mamed  Wing  jointly  / 

quahtyir>g  widows  and 

widowers 


77.300 
166.910 


Over 


But  not  over 


166.910 


88.740 
197.820 


197.820 


Mamed  filing  separately 


Over 


47.475 
133.415 


But  not  over 


133.415 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1989 

The  following  table  is  to  be  used  to  determine  the  Federwl  marginal  tax  rate  for  Year  2  for  compulation  of  the  RIT  allowance  as 
prescribed  in  !  302-n.a(e)(T).  This  table  is  to  be  used  for  employnes  whose  Year  1  occurred  during  calendar  years  1983. 1984.  1985,  1986.  1987. 
1988. 


Smgte  taxpayer 

Heads  of  tx>usehoid 

Mamed  Wino  jointly/ 

qualifying  widows  and 

widowers 

Mamed  fiUng  separately 

Mar^nal  tax  rate  (percer-n 

Over 

But  not  over 

Over 

But  not  over 

Over 

But  not  over 

Over        !  But  not  over 

i 1 

1 5               _„         

$5,320 

$24,111 

$9,061             $33,963 
33,963              71688 
71688            164,538 

$12,940 
43,397 
84.030 

198.284 

$43,397 

84,030 

198,284 

$6,723 
23.089 
54.177 

$23,089 

28                           - 

24,111               5C.31t 
50.311             110.883 
1 10  883 

54,177 

3T                   ,,     ,         1    — 

145.523 

164.538 

145.523 

28  _ - 

PART  302-12— USE  Of  RELOCATION 
SERVICE  COMPANIES 

302-12.1     Authority. 

302-12.2    Policy 

302-12.3    Agency  responsibilities 

W2-12.4    General  conditions  a?.d  '.  m'titions 

for  eligibility 
«32-12.5    Procedural  requireme.Ks  and 

controls. 
3C2-12.6     Form  arid  scope  of  rtlocdtion 

serMce  con'racts. 
302-12,7    Income  lax  consequences  of  using 

relocation  companies. 
Authority:  5  U  S  C.  57Zl-57i4.  20  U  S  C 
«6(d|;  E.0,  11609,  luiv  22.  19"!  (36  FR  1374:): 
F..O  12466.  Febniar>'  27,  1984  (49  FR  7349); 
E.O   12522.  !une  24.  19^5  '50  FR  26337). 

§  302-12.1     Auttwrity. 

The  law  (5  U.S.C.  5724c)  speciRcally 
provides  each  agency  (as  defined  !n  5 
U.S.C.  5:'21  and  §  302-l,4(d!)  with 
discretionary  authority  to  enter  into 
contracts  with  private  firms  to  provide 
relocation  services  to  agencies  and 
employees.  Such  se.-vices  include,  but 
need  not  be  limited  to.  arrangins  for  the 
purchase  of  a  transferred  empl  .jyee's 
residence.  Agencies  exercising  this 
discretionary  authority  shall  carry  out 
their  responsibilities  under  5  U.S.C. 
.5724c  within  the  guidelines  of  this 
directive  These  guidelines  are  issued 
under  the  authority  delegated  to  the 
Administrator  of  General  Services  by 
E.veculive  Order  124Wj  dated  February 
27   19ft4 

§  302-12.2     Policy. 

The  Government  recognizes  every 
dollar  spent  nn  the  relocation  of  civilian 
employees  as  a  cost  of  doing  business 
that  should  specifically  be  directed 
towards  meeting  the  highest  priority 


needs  of  the  agency  s  mission  and  its 
programs.  Use  of  authorized  relocation 
ses^ices  may  provide  agencies  with  a 
vehicle  to  improve  the  treatment  of 
employees  who  are  directed  to  relocate 
and  thereby  facilitate  retention  of  well- 
qualified  employees.  To  the  e.xtent  that 
these  services  and  the  increased 
relocation  entitlements  and  allowance 
maximums  increase  the  overall  cost  of 
relocations,  agencies  may  find  it 
necessary  to  reassess  their  relocation 
policies  and  practices  because  increased 
costs  may  further  limit  the  number  of 
employees  that  can  be  relocated. 

§  302-12.3    Agency  resQonslbitlties. 

1;  IS  the  responsibility  of  each  agency 
head,  or  his/her  designee,  to  determine 
whether,  to  what  extent,  and  under  what 
conditions  relocation  services  will  be 
made  avnilable  to  employees 
transferring  withm  the  agency  and  those 
transferred  between  agencies.  This 
determination  will  be  made  based  on  an 
analysis  of  the  agency's  relocation 
needs,  a\ailability  of  funds  and  in 
acciirdance  with  these  guidciines, 

$302-12.4    General  conditions  and 
limitation*  foe  eligibility 

ia|  £.■;,:•''''.  '^'<-'i'  -ovtred.  Relocation 
services  may  be  made  available  to 
employees  only  when  both  of  the 
following  conditions  are  met: 

(1)  The  employee's  transfer  from  one 
official  station  to  another  is  determined 
to  be  in  the  interest  of  the  Government 
and  is  not  pinmarily  for  the  convenience 
or  benefit  of  the  employee  or  at  his/her 
request;  and 

(2)  The  effective  date  of  the 
employee's  transfer  is  on  or  after 
November  14. 1983  (the  effective  date  of 


transfer  is  the  date  the  employee  reports 
for  duty  at  the  new  official  station  as 
provided  in  §  302-1.4(k)). 

(b)  Persons  excluded  from  coverage. 
The  provisions  of  this  Part  302-12  are 
not  applicable  to  the  following 
individuals/employees: 

(1)  New  appointees,  including  those 
covered  under  §  302-1.11  (i.e.,  new 
appointees  to  shortage  category  and 
Senior  Executive  Service  positions  and 
Presidential  appointees); 

(2)  Employees  assigned  under  the 
Government  Employees  Training  Act  15 
U.S.C.  4109);  or 

(3)  Employees  assigned  or  transferred 
to  or  from  a  post  of  duty  in  a  foreign 
area, 

§  302-12.5    Procedural  requirements  and 
controls. 

(a)  Employee  option.  Employees 
offered  use  of  relocation  services  by 
their  agencies  should  be  given  the 
option  to  accept  or  reject  the  offer 

(b)  Dual  benefit  prohibited.  Once  an 
employee  is  offered,  and  decides  to  use. 
the  services  of  a  relocation  company, 
reimbursement  to  the  employee  shall  not 
be  allowed  for  expenses  authorized 
under  this  Chapter  302.  Parts  302-1 
through  302-10,  that  are  analogous  or 
similar  to  expenses  or  the  cost  for 
services  that  the  agency  will  pay  for 
under  the  relocation  service  contract. 

;c)  Scn/cp  agreements.  The  employee 
must  have  signed  a  service  agreement  as 
required  in  §  302-1.5.  In  the  event  the 
employee  violates  the  terms  of  the 
agreement,  the  Government  reserves  the 
right  to  recover  from  the  employee  any 
and  all  payments  made  to  the  relocation 
company  on  the  employee's  behalf. 


(d)  Ineligible  Individuals.  Agencies 
should  not  make  payments  to  relocation 
companies  that  will  benefit  ineligible 
individuals.  For  example,  where  joint 
ownership  of  a  residence  exists  between 
an  eligible  transferring  employee  and  a 
non-government  employee,  the  benefits 
derived  from  relocation  services  could 
accrue  equally  to  the  ineligible  party. 
This  type  of  situation  is  addressed  for 
direct  reimbursements  of  real  estate 
expenses  under  §  302-6.1(f);  similar 
provisions  should  be  made  for 
relocation  service  contracts. 

§  302-12.6    Form  and  scope  of  relocation 
service  contracts. 

Once  a  decision  has  been  made  by  the 
agency  to  enter  into  contracts  to  provide 
relocation  services  to  its  employees  (see 
§§  302-12.3  and  302-12.4),  the  agency 
shall  recognize  the  following: 

(a)  General  considerations.  (1) 
Contracts  for  relocation  services  shall 
be  awarded  through  a  competitive 
process  to  ensure  compliance  with 
procurement  law  and  attain  the  best 
possible  service  to  meet  a  particular 
agency's  relocation  needs  at  the  least 
cost  to  the  agency.  Agencies  should 
attempt  to  assure  that  adequate 
geographic  coverage  exists. 

(2)  Relocation  companies  offer  a  wide 
variety  of  services  to  assist  the 
relocating  employee.  Subject  to  these 
regulatory  guidelines,  each  agency  will 
determine  through  its  contracts  with  the 
relocation  companies  the  exact  nature  of 
the  services  to  be  offered  its  employees. 
Since  the  use  of  relocation  companies 
could  entail  costs  substantially  in 
excess  of  those  authorized  in  this 
Chapter  302.  Parts  302-1  through  302-10. 
agencies  should  exercise  prudent 
management  discretion  when  deriding 
which  relocation  services  should  be 
included  in  the  contracts. 

(b)  Requirement  that  contracts  not 
violate  other  regulatory  or  statutory 
provisions.  (1)  GS.A  has  established 
certain  travel  and  transportation 
programs  that  agencies  are  required  to 
use.  Examples  are  the  centralized 
household  goods  traffic  management 
program,  the  airline  services  contracts, 
and  travel  management  center 
contracts.  While  similar  services  may  be 
offered  by  relocation  companies, 
agencies  cannot  use  them.  However,  this 
restriction  does  not  prohibit  agencies 
from  incorporating  the  GSA  centralized 
household  goods  traffic  management 
program.,  as  a  mandatory  services 
source,  into  contracts  with  relocation 
service  companies.  Thus,  relocation 
companies  may  act  as  third-party 
service  firms  tn  administer  GSA's 
centralized  household  goods  traffic 


management  program  on  behalf  of  the 

contracting  agency. 

(2)  Federal  agencies  should  ensure 
that  contracts  with  relocation 
companies  that  are  on  a  cost 
reimbursable  basis  include  only  those 
services  that  are  analogous  to  the 
allowable  expenses  authorized  in  this 
Chapter  302.  and  that  the  payments  for 
such  services  are  limited  to  the 
maximum  amounts  specified  in  this 
Chapter  302.  Agencies  must  recognize 
that  the  statute  and  the  provisions  of 
this  Chapter  302  contain  certain 
limitations  and  restrictions  which  are 
not  overridden  by  the  new  authority  for 
relocation  services.  For  exam.pie.  the 
law: 

(i)  Prohibits  payment  for  market 
losses.  The  provisions  of  5  U.S.C. 
5724a(a)(4).  which  authorize 
reimbursement  for  the  expenses  of  the 
sale  and  purchase  of  employee's 
residence  also  provide  that 
"reimbursem.ent  may  not  be  made  for 
losses  on  the  sale  of  the  residence."  As 
implemented  in  §  302-6.2(e),  losses  due 
to  failure  to  sell  a  residence  at  the  old 
official  station  at  the  price  asked,  at  its 
current  appraised  value,  or  at  its  original 
cost,  or  due  to  failure  to  buy  a  dwelling 
at  the  new  official  station  at  a  price 
comparable  to  the  selling  price  at  the  old 
official  station,  and  any  similar  losses, 
are  not  reimbursable. 

(ii)  Does  not  provide  for  payment  of 
mortgage  interest  differentials.  A 
mortgage  interest  differential  is  the 
difference  between  the  interest  rate  of 
the  mortgage  on  the  residence  at  the  old 
official  station  and  the  interest  rate  of 
the  mortgage  on  the  residence  being 
purchased  at  the  new  official  station. 

(iii)  Does  not  authorize  purchase  of  an 
employee's  home.  The  law  (5  U.S.C. 
5724c)  authorizes  agencies  to  enter  into 
contracts  for  relocation  services  and 
provides  that  such  services  may  include 
"arranging  for  the  purchase  of  a 
tr.insferred  employee's  residence." 
However,  it  does  not  authorize  the 
Government  to  become  a  homeowner 
either  by  direct  purchase  of  the  home 
from  the  employee  or  by  taking  title  to 
the  employee's  home  through  the 
relocation  company. 

(c)  Advantages  of  flat-fee  contracts.  If 
a  relocation  company  agrees  to  accept 
the  responsibilities  of  ownership  for  the 
trmsfprred  employee's  residence  after 
payment  of  a  one-time  Hat  fee  by  an 
agency,  it  would  be  offering  a  service 
clearly  distinguishable  from  those 
discussed  in  paragraph  {b){2)  of  this 
section.  Once  the  flat  fee  is  established. 
it  is  paid  instead  of  the  actual  expenses 
that  normally  would  be  paid  by  an 
agency  under  a  cost  reimbursable 


contract.  This  type  of  arrangement  is 
advantageous  in  that  it  limits  the 
Government's  financial  obligation  and 
simplifies  administrative  procedures  in 
accounting  for  c"«'c 

?  302-12.7     Income  ta »  c c>,>s<-:-juf  -ice»  of 
usi'-ig  relocation  compantes 

In  entering  into  contracts  with 
relocation  companies,  agencies  should 
consider  the  income  tax  consequences 
for  the  employee.  Certain  payments  on 
behalf  of  the  employee  to  a  relocation 
company  may  constitute  taxable  income 
to  the  employee,  depending  on  the 
specific  terms  of  the  contract.  Under  the 
provisions  of  5  U.S.C,  5724b,  additional 
taxes  resulting  from  such  income  would 
be  covered  by  the  relocation  income  tax 
allowance  as  provided  in  Part  302-11. 
For  further  information  relating  fo  the 
income  tax  consequences  of  payments 
to  relocation  companies,  agencies 
should  contact  the  Internal  Revenue 
Service.  Ill  Constitution  Avenue.  NW.. 
(CC:IND:I)  Room  5019.  Washington,  DC 
20224. 

CHAPTER  303-PAVMENTOF  tXPLNSLS 
CONNECTED  WITH  THE  DEATH  OF 
CERTAIN  EMPLOYEES 

Part  303-1    General. 
Part  303-2     AUownnrt..; 

CHAPTER  303— PAYMENT  Of  tXP(,Nt>fcS 
CONNECTED  WITH  THE  DEATH  (}f 
CERTAIN  EMPLOYEES 

PART  303-1— GENERAL 

Sec. 

303-1.1    Authority. 

303-1.2    Responsibility. 

303-1.3    Death  related  to  performance  of 

official  duty. 
303-1.4    Method  of  payment. 
303-1.5    Death  during  period  of  absence  from 

duty. 
303-1.6    Escort  for  remains. 

Authority:  5  U.S.C.  5721-5734.  5741-5742; 
E.0. 11609.  July  22, 1971  (36  FR  13747). 

§  303-1.1    Autt>ority. 

This  Chapter  303  sets  forth  the 
allowable  expenses,  not  otherwise 
provided  for  by  law.  authorized  by  5 
U.S.C.  5742(b)  for  the  preparation  and 
transportation  of  the  remains  of  a 
deceased  employee,  and  by  5  U.S.C. 
5722  (see  §  303-2.6)  for  the" 
transportation  of  the  immediate  family 
and  household  goods  of  a  deceased 
employee.  These  provisions  apply  lo 
employees  while  they  are  on  official 
travel  and  temporary  duty,  absent  from 
duty  at  temporary  duty  stations,  and  al 
official  duly  stations  outside  the 
continental  United  States.  These 
provisions  are  applicable  whether  the 
employees'  deaths  were  or  were  not 
work-related. 
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It  19  the  responsibility  of  the  head  of 
an  agenqr  or  his/her  designated 
representative  upon  being  informed  of 
an  employee  s  death  which  occurred 
while  in  any  status  subject  to  the 
provisions  of  this  regulation, 
immediately  to  inform  the  decedent's 
next  of  kin  or  legal  representative  of  the 
proTwionfl  of  this  Chapter  303.  The 
agency  head  or  hi^rher  designated 
representative  shall  render  every 
reasonable  assistance  in  arranging  for 
preparation  and  transportatioxi  of  the 
remains  of  the  decedent  when  death 
occurs  during  a  travel  status  or  at  the 
offkaal  station  outside  the  United  States. 
Also,  the  afency  head  or  his/her 
designated  representative  shall  provide 
necessary  assistance  for  the  return  of 
the  decedent's  immediate  family  and 
homehoki  goods  to  the  official  resideiM:* 
when  the  decedent's  official  station  was 
outside  the  continental  United  States. 

Sn9-U    D— m  w^lad  to  p«  H)twmuo»  91 
official  duty. 

When  aja  employee's  death  resuUi 
from  injuries  sus^aingd  while  he/tb* 
was  actually  perfoming  official  duty, 
the  expenses  for  preparation  and 
transportation  of  the  remain*  wiD  be 
properly  payable  under  the  provisions  of 
5  US.C  «1M.  The  authorixed 
allowances  may  not  be  denied  because 
of  the  deceased  employee's  entitlement 
to  burial  benefits  as  a  veleraa  of  tiia 
Armed  Forces  of  the  United  States. 

§  303- 1 .4    M«tfK>d  Of  paymaot 

Payment  of  allowable  expenaa  may 
be  made  dvect  to  the  person  performing 
the  services  or  by  reimbursement  to  any 
person  making  the  original  payment. 
Claims  for  reimbursement  shall  be 
supported  by  receipti.  When  the 
remains  are  transported  by  common 
carrier  via  express  service  through  the 
use  of  a  Standard  Form  1103,  U.S. 
Government  Bill  of  Lading  or  through 
the  use  of  a  Standard  Form  1169,  U.S. 
GovemmEnt  Transportation  Request, 
payment  shall  be  made  on  the 
appropriate  voxicher  forms. 


§303-1.5    0«rtti  during  period  Off  I 

from  duty. 

The  provisions  of  this  Chapter  303 
apply  when  an  employee  dies  while 
temporarily  away  from  his/her 
temporary  duty  station  or  official  station 
outside  the  United  Slates  (during  a 
period  of  traTcl  within  or  outside  the 
United  SUtes  or  while  stationed  outside 
the  United  StatesV  If  d»e  temporary 
absence  is  for  the  purpo*e  of  taking 
leave  or  oocnrs  during  ooaworkdays,  the 
allowable  coat  for  the  transportation  of 
remains  shall  not  exceed  the  amoant 


which  would  have  been  allowed  if  death 
hnd  occurred  -it  !he  ternporarj'  duty 
station  or  at  the  offiaal  station  outside 
the  United  Stales. 

§  303- 1.S    Escort  for  remains. 

Trnv  fj  expenses  of  an  escort  for  the 
decedent  are  not  allowable. 

PART  303-2— ALLOWANCES 


30.5-i.l     Preparation  o!  erapJoyee  renutina. 
303-2.2    fUiowHUie  costs  for  preparation  of 

remain*. 
303-2J    TrBnsportation  of  eraployee 

remains. 
,103-:. 4    Transportation  of  remains  of  a 

mernSw  of  an  employee's  immediate 

famiU 
3U3-2.5    Allowable  costs  for  transportatioB 

of  employee  renvaina. 
303-2.6    TransportatKxi  of  tbe  iaimediiite 

famtiy  aad  housetioki  goodi. 
30;V2  7    TrariiiportatioB  of  baaga^e. 
303-2,8    ProhiWtiOT  of  payment  when  other 

laws  apply 

.\iitliorUy:  5  U.S.C  5721-5734.  5741-5742; 
E.O.  11609.  July  22. 1971  (38  FR  13747). 


}30»-2.« 


The  amount  allowed  for  preparii^  tbe 
renains  of  an  employee  who  dies  while 
traveling  an  official  bosiness  within  die 
oontinental  United  States  is  limited  to 
$25a  When  death  oocnrs  during  a  travel 
status  outside  the  continental  United 
States  or  at  the  offidal  station  outside 
the  United  Stales,  the  head  of  the 
agency  concerned  or  his/her  designated 
representative  shall  allow  actual  costs 
for  preparation  of  the  renuiins  of  an 
emplnyee. 

§  303-2J    AilowaMs  costs  for  {vaparaaon 

of  rsmalns. 

Allowable  cosU  for  preparatioa  of 
remains  are  as  follows: 

(a)  Costs  of  embalming  or  cremation; 

(b)  Necessary  clothing 

(cl  Casket  or  container  suitable  for 
shipment  to  place  of  interment;  and 

|d)  Expenses  necessarily  incurred  in 
complying  with  local  laws  and  laws  at 
the  port  of  entry  in  the  United  Stales 
applicable  to  the  preparation  of  remains 
for  transportation  and  burial, 

}  303-2.3    Transportation  of  smptoyns 


(a)  Death  dunng  travei status  within 
l^  i'nited States  Transportation  of 
remains  is  authorized  to  the  decedent's 
place  of  actual  residence,  official 
station,  or  place  of  interment.  The  cost 
of  transportation  shall  not  exceed  the 
Lost  to  the  place  of  actual  residence  or 
offiaal  station,  whi<i»evef  is  more 
distant. 

(h)  Death  dunng  travel  status  or  while 
stationed  outside  the  United  States. 


Transportation  of  remains  is  authorized 
to  the  decedent's  actual  place  of 
residence,  of^dal  station,  or  place  of 
interment  in  the  United  States.  The  cost 
of  transportation  shall  not  exceed  the 
cost  to  the  offidal  station  or  place  of 
actual  residence,  wvhichever  is  mote 
distant. 

§  303-2.4    Transportation  of  renulns  of  a 
memt)er  of  an  employee's  immediate 
family. 

Under  the  authority  of  5  U.S.C. 
5742(c),  the  head  of  an  agency  may 
authorize  payment  for  transportation  of 
remains  of  a  member  of  an  employee's 
immediate  family  who  dies  while 
residing  with  an  employee  stationed 
outside  tbe  continental  United  States. 

§303-2.5    AHowab)*  costs  tor 
transportMon  of  vmptoyw  remains. 

(a)  By  common  carrier.  The  allowable 
costs  for  transportation  of  remains  by 
common  carrier  include  the  costs  of; 

(1)  Movement  from  place  of  death  to  a 
mortuary; 

(2)  Shipping  permits; 

(s)  Outside  case  Tor  shipment  of 
remains  (including  the  sealing  of  the 
shipping  case  when  necessary); 

(4)  Removal  to  common  carrier; 

(5)  Transportation  of  the  remains  by 
common  carrier;  and 

(6)  One  removal  from  the  common 
carrier. 

(b)  By  hearse  or  means  other  than 
common  carrier.  Charges  for 
transportation  of  remains  overland  by 
hearse  or  means  other  than  common 
carrier  shall  not  exceed  the  cost  of 
common  carrier  transportation. 
Reimbursable  costs  include  the  cost  of 
hearse  or  means  other  than  common 
carrier  plus  ferry  fares,  bridge  tolls,  and 
similar  charges.  An  allowance  for  an 
outside  shipping  case  is  not  authorized 
for  this  conveyance. 

§303-2jft    TWwapOffMonoHhelnwnediste 
family  and  liousaboM  goods. 

(a)  While  stationed oatskk  the 
continental  United  States — (1)  General. 
The  cost  of  return  annsportation  of  the 
immediate  fomily  ;ind  the  baggage  and 
household  goods  of  the  decedent  and 
his/her  immediate  family  shall  be 
allowed  when  an  ranployee  dies  while 
he/she  is  stationed  at  a  post  outside  the 
continental  United  States  or  while  he/ 
she  is  in  transit  to  or  from  such  post 
Allowable  transportation  costs  shall  not 
exceed  the  costs  of  returning  the 
immediate  family  and  the  baggage  and 
household  goods  from  tbe  post  of  duty 
by  the  most  direct  route  to  the 
decedent's  place  of  actual  residence  or 
to  any  other  place  in  the  United  States 
not  more  distant  than  the  actual  place  of 


residence,  as  the  head  of  the  agency 
concerned  or  his/her  designated 
representative  may  designate. 

(2)  Time  limitations.  Travel  of  the 
immediate  family  and  shipment  of 
household  goods  must  be  undertaken 
within  1  year  from  the  date  of  death  of 
the  employee,  except  that  an  extension 
of  the  time  for  shipment  of  household 
goods  may  be  granted  by  the  head  of  the 
agency  or  his/her  designated 
representative  if  requested  prior  to  the 
expiration  of  the  1-year  limit. 

(3)  Transportation  of  immediate 
family.  The  transportation  of  the 
immediate  family  is  subject  to  the 
provisions  of  Part  302-2  of  this  title. 

(4)  Transportation  of  household 
goods.  The  costs  allowed  for  the 
transportation  of  household  goods  are 
limited  to  those  prescribed  in  §§  302-8.2 
and  302-8.4  of  this  title.  Reference  to 
"employee"  in  S  302-8.4(e)  of  this  title 
shall  mean  the  deceased  employee's 
legal  representative  or  a  member  of  his/ 
her  immediate  family  when  the  term  is 
used  in  connection  with  the 
transportation  of  the  household  goods  of 
a  deceased  employee. 

(b)  While  stationed  in  Alaska  and 
Hawaii.  When  an  employee  stationed  in 
Alaska  or  Hawaii  dies,  his/her 
immediate  family  and  household  goods 
may  be  returned  to  his/her  actual  place 
of  residence  in  the  continental  United 
States.  (See  40  Comp.  Gen.  196.)  There  is 
no  authority  for  paying  the  costs  of 
preparing  and  transporting  the  remains 
of  a  deceased  employee  who  dies  while 
stationed  in  Alaska  or  Hawaii  (who  was 
not  in  travel  status  at  time  of  death)  to 
his/her  place  of  actual  residence  or 
place  of  interment  in  the  continental 
United  States. 

(c)  While  stationed  in  the  coittimvital 
United  States.  When  an  employee 
stationed  in  the  continental  United 
States  dies  while  on  temporary  duty, 
transportation  expenses  shall  not  be 
authorized  for  his/her  immediate  family 
or  his/her  household  goods.  The 
deceased  employee's  baggage  at  the 
temporary  duty  point  shall  be 
transported  at  Government  expense  to 
his/her  official  station  or  place  of  actual 
residence. 

I  303-2.7    Transportation  of  baggage. 

The  allowable  cost  for  transportation 
of  personal  baggage  other  than 
household  goods  shall  include  the 
expenses  actually  and  necessarily 
incurred  in  transporting  personal 
baggage  as  prescribed  in  Part  301-5  of 
this  title.  Expenses  in  connection  with 
the  transportation  of  baggage  by  a 
privately  owned  conveyance  which 
would  not  have  been  incurred  if  the 
baggage  had  been  transported  by 


common  carrier  shall  not  be  allowed. 

Reimbursement  for  loss  or  dam.ige  to 
baggage  during  transit  shall  not  be 
allowed,  nor  shall  charges  for  marine 
and  other  insurance  be  allowed 

§  303-2.8    Protiibitlon  of  payment  when 
other  laws  apply. 

Payment  of  allowances  provided  by 
this  Chapter  303  shall  not  be  made  if 
payment  is  authorized  by  any  other  law 
of  the  United  States.  However,  the 
allowances  provided  by  this  Chapter  303 
shall  not  be  denied  because  the 
deceased  employee  is  eligible  for  burial 
benefits  as  a  veteran  of  the  Armed 
Forces  of  the  United  States. 

CHAPTER  304— REDUCTIONS  IN  MEETING 
AND  TRAINING  ALLOWANCE  PAYMENTS 

Part  3<H-1     General. 

Part  304-2    Approval  of  contributions  or 

pa>m>>nts, 

PART  304-1— GENERAL 

304-11     Autliority. 

304-1.2     Applicability. 

.Authority:  5  L  S C  4111(b);  E.O.  11609,  July 
22. 1971  (36  FR  13-47). 

5  304-1.1     Auttiortty. 

This  chapter  is  issued  under  the 
authority  of  5  U.S.C.  4ni{b). 

§304-1.2    Applk;ability. 

Subject  to  the  exceptions  in  5  U.S.C. 
410.i.  this  Chapter  3()4  applies  to  civilian 
officers  and  employees  of  executive 
agencies,  including  the  Department  of 
Defense;  independent  establishments,  as 
defined  in  5  U.S.C.  104:  Government 
corporations,  subject  to  31  U.S.C.  9101  et 
st-q..  the  Library  of  Congress;  the 
Government  Printing  Office;  the 
Government  of  the  District  of  Columbia; 
and  commissioned  officers  of  the 
National  Oceanic  a:id  Atmospheric 
Ad.ministration.  All  such  officers  and 
employees  and  all  such  agencies, 
independent  establishments,  and 
departments  are  hereinafter  referred  to 
in  this  Chapter  304  as  "employees"  or 
"agencies,"  as  appropriate. 

PART  304-2— APPROVAL  OF 
CONTRIBUTIONS  OR  PAYMENTS 

Sec. 

304-2.1     Conditions  for  approval. 

304-2.2    Agency  responsibilities. 

Authority:  5  U.S.C.  4111(b):  E.0. 11609,  July 

22.  1971  (36  FR  13747). 

§  304-2.1     Conditions  for  approval. 

Section  303(j)  of  Executive  Order 
11348  of  April  20. 1967.  and  the 
regulations  issued  by  the  Office  of 
Personnel  Management  under  section 
401(b)  of  that  Order,  prescribe  the 


conditions  under  which  agency  heads 
may  approve  the  acceptance  by 
employees  of  contributions  and  aw  ards 
incident  to  training  and  payments 
incident  to  attendance  at  meetings, 
under  5  U.S.C.  4111(a),  from  the 
organizations  described  therein.  These 
organizations  are  hereinafter  referred  to 
as  "donors." 

(;  304-2.2     Agency  f'estKjnsibtiiiit'a. 

Agency  heads  shall  provide  adequate 
safeguards  to  ensure  that  the  following 
regulations  are  carried  out: 

(a)  Where  an  approved  payment  by  a 
donor  fully  covers  expenses  incident  to 
training  in  a  non-Government  facility,  or 
travel,  subsistence,  or  other  expenses 
incident  to  attendance  at  a  meeting,  the 
agency  shall  not  pay  for  such  expenses 
or  shall  recover  payments  previously 
made  in  the  manner  described  in 
paragraph  (c)  of  this  section, 

(b)  If  an  approved  payment  by  a 
donor  does  not  fully  cover  expenses 
described  above,  the  agency  may  pay  an 
amount  considered  suf^cient  to  cover 
the  balance  of  the  expenses  to  the 
extent  authorized  by  law  and  regulation, 
including  5  U.S.C.  4109  and  4110.  If  an 
amount  in  excess  of  such  balance  has 
been  previously  paid  by  the  agency, 
such  amount  shall  be  recovered  from  the 
employee  in  the  manner  described 
below. 

(c)  Recoveries  of  payments,  as 
provided  above,  shall  be  made  in  the 
manner  prescribed  by  regulations  of  the 
agency  concerned  and  shall  be  issued 
according  to  5  U.S.C.  5514. 

(d)  No  reduction  in  payment  by  an 
agency  is  required  where  an  approved 
contribution  or  award  to  an  employee 
covers  types  of  expenses  which  the 
agency  is  not  authorized  to  pay.  For 
example,  where  an  agency  authorizes 
travel  expenses  of  an  employee, 
including  per  diem  and  transportation 
expenses  of  his/her  immediate  family 
and  household  goods  and  personal 
effects  to  a  training  location,  no 
reduction  in  payment  by  the  agency  is 
required  if  an  approved  contribution  or 
award  covers  subsistence  expenses  of 
the  family  en  route  and  expenses 
incurred  by  the  employee  in  establishing 
himself/herself  and  the  family  at  the 
training  location. 

(e)  Expense  data  shall  be  obtained 
from  employees  or  donors  in  such  detail 
as  the  agency  head  deems  necessary  to 
carry  out  this  regulation. 

Appendix  to  f^chtiilp  F— "Ti'mporary 
Ke)^uld(ioii(> 
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41  CFR  Chapter  101  ' 

Use  Qi  Travel  Agerrts  and  Travel 
Management  Certera  (TMCS)  by 
Federal  Executive  Agencies 

agency:  Federal  Supply  Srnir.p,  r.S.*i 
action:  Temporary  rejjuld'.ion. 


SUMMARr.  FPMR  Temp  Res  A-24, 
Revision  1.  and  supplement  1  thereto 
govemtsl  the  use  cf  commerciai  travd 
asenls  and  also  provided  for  the 
establishment  control  and 
admmistranco  of  travel  managemrni 
centers  in  procuring  passenger  and 
travel  aerhces  for  official  travel.  Since 
this  regulation  was  travel-related,  and 
because  the  Federal  Travel  Re^fuiatioiw 
(41  CTR  Part  101-71  have  been  removed 
from  the  Federal  Property  Management 
Regulations  (FPMRj.  this  reguiatkwi  is 
removed.  Tlie  saaie  policies  and 
procedares  contained  in  this  regulation 
have  been  retsaued  ander  FTR 
Temporary  Refutation  1  and  added  to 
the  appendix  at  the  end  of  Subtitle  F  in 
Title  41  of  the  Code  of  Federal 
Regulations. 

umcrm  date  May  la  !«*«. 

POn  FURTHKll  MTOMIATIOM  COMTACT: 

Phyllis  Hickman.  Travel  and 
Transportation  Mana^ment  Division 
(FBT).  Washingtoo,  DC  20406.  telephone 
FTS  557-L264  or  commercial  703-557- 
1284 

aUPPt^MCNTAirV  HWOWMATIOW:  TVie 
General  Services  Administration  h.(S 
determined  that  this  rule  is  not  a  major 
rule  far  the  purposes  of  Executive  Order 
12291  of  February  17.  \?m.  becau.se  it  is 
not  likely  to  result  in  an  annua!  effect  or 
the  economy  of  $100  million  or  more;  a 
maior  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
CSA  has  based  all  adminisliative 
derisions  underlying  this  rule  cm 
adequate  information  concrrni.ij^  the 
need  for.  and  consequences  of.  this  rule; 
has  determined  that  the  potential 
benpfits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits:  and  has 
chosen  the  alternative  approach 
invoKing  the  least  not  cost  to  sDci<-ty 

By  the  Administrator's  aulhonty  (Sec- 
a35(c),  63  Stat.  390: 40  U.SC.  480(c)l.  the 
appendix  at  the  end  of  Subchapter  A  in 
41  CFR  Chapter  101 1»  amended  by 
remnving  FPMR  Temporary  Regulaliun 


A-24,  Revision  1.  and  supplement  1 

ih(""pt<  I 

Richard  G  .\usltn. 

Acting  Administrator  of  General  Services 

April  6, 19fl'i 

(FB  Dor  RQ-  n»r8  Fileo  ^  <*~><^  e:4;)  am) 

BiLl.NC;  code  &».'0-244I 


41  CFR  Chapter  101 

Use  Of  Contract  Airllne/Raii  Paasenger 
Servtoe  Between  Selected  Cities/ 
Airports 

AGENCV:  Ffil'Tal  Suf>p!y  Serviai.  GSA 
action:  If niixirary  rpgulalion 

SlMMfUlv:  FPMR  Temporary  Regulation 

A-30  and  supplements  3  and  4  thereto 
^oviTned  the  uie  of  special  fares  as 
prescribed  in  'he  Federal  Travel 
Regulations,  Since  this  regulation  was 
travel-related,  and  because  the  Federal 
Travel  Regulations  (41  CTO  Part  101-7) 
have  been  removed  from  the  Federal 
I'Toperty  Management  Rt.'gulations 
I  FPMR),  this  regulation  is  removed.  The 
policies  and  procedures  contained  in 
this  regulation  have  been  reissued  under 
FTR  Temporary  Regulation  2  and  added 
ti  the  appendix  at  the  end  of  Subtitle  F 
m  T  tie  41  of  the  QxJe  of  Federal 
Regulations. 

EFFECTIVE  DATE:  May  Ifi.  1989. 

FOII  FURTMEII  INFORMATIOM  COHTACT: 

Phyllis  ILt-kniaa  Travel  and 
Transportation  Management  Division 
(FBT).  Washington,  DC  20406.  telephone 
F'l'S  557-l^U>4  or  coinmerrjal  703-557- 

1264. 

suppt^MCirrAirf  mformatio*!:  The 

C/tTieral  Serru;es  Administration  has 
determined  that  this  rule  is  rvot  a  ma)or 
rile  for  the  purposes  of  Executive  Order 
l.:29t  of  February  17.  19B1.  because  it  is 
not  Itkfly  tc  result  in  an  annual  effect  on 
the  e(  unomy  of  $100  million  or  more:  a 
major  increase  in  costs  to  ainsumers  or 
Others:  or  sigruficant  adverse  effects 
GS.A  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  conf  erning  the 
need  for,  aid  consequences  of,  this  nile, 
has  determined  thai  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  bentifits:  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  s^jciety. 

By  the  Administrator's  authority  (Sec, 
205(i  1,  63  Stat.  390:  40  U.SC  486(c)),  the 
appendix  a'  the  end  of  8ulx:hapter  Air 
4:  CFP  Chapter  101  is  amended  by 


removing  FPMR  Temporary  Regulation 
A-30  and  supplements  3  and  4  thereto. 
Richard  G,  Aostin. 

Acting  Admwi^frvtor  of  General  Services. 
April  5.  1989. 

|KR  D.X.  8S)-10f;79  Filed  5-9-m:  8.45  am] 
BltUMC  CODE  «t20-24-M 

41  CFR  Chapter  101 

Travel  and  Transportation  Expense 
Payment  System  Using  Contractor- 
issued  Charge  Cards,  Centratly-BWed 
Accounts,  and  Travelers  Checks 

agency:  Federal  Supply  Strvice.  GSy\. 
action:  Temporary  regulation. 


Roles  and  Re«\ilatior^ 


■0355 


summary:  FPMR  Temporary  Regulation 
A-31  governed  the  travel  and 
transportation  expense  payment  f^ystem 
ubing  contractor-issued  charge  cards, 
centrally-billed  accounts,  and  travelers 
checks.  SiiKe  this  regulation  was  travel- 
related,  and  because  the  Federal  Travel 
Regulations  have  been  removed  from 
the  Federal  Property  Management 
RegulatMJiu  (FPMR).  this  regiiation  is 
removed.  The  same  policies  and 
procedures  contained  in  this  regulation 
have  been  reissued  under  FTR 
Temporary  Regulation  3  and  added  to 
the  appendix  at  the  end  of  Subtitle  F  in 
Title  41  of  the  Code  of  Federal 
Regulations. 

EfTCCnvE  date:  May  10, 1989. 
FOR  FURTHER  INFOmiATION  CONTACT 
Phyllis  Hickman,  Travel  and 
Transportation  Management  Division 
(FBT).  Washington.  DC  20406.  telephone 
f-TS  557-1264  or  commercial  703-557- 
1264. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  f(jr  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  affect  on 
the  economy  of  $100  million  or  more;  a 
m;ijor  increase  in  costs  to  consumers  or 
others:  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of.  this  nile; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

By  the  Administrator's  authority  (Sec. 
205(c),  63  Stat.  390:  40  U.S.C.  486(cj).  the 
appendix  at  the  end  of  Subchapter  A  in 
41  CFR  Chapter  101  is  amended  by 


removing  FPMR  Tem'^«ir.irv  Kegalation 

A-31. 

Richard  C.  .Xuttin. 

Acting  Administrator  vf  General  Services. 

April  5.  twq 

\VR  Dew   fif*-tafu(0  Filed  5-9-89;  8:45  am] 

BILLING  CODE  6820-24   M 


41  CFR  Part  101-7 

FPMR  Amendment  A-451 

Removal  of  the  Federal  Travel 
Regulations  From  the  Federal  Property 
Management  Regulations 

AaemCY:  Federal  Supply  S»rr\'ice.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  removes  the 
Federal  Travel  Regulations  (FTR)  from 
the  Federal  Property  Management 
Regulations  (FPMR).  The  change  will 
provide  for  a  more  appropriate  means  of 
promulgating  travel  and  relocation 
policies  and  procedures  affecting 
Federal  employees. 
EFFECTIVE  DATE:  May  10,  IBK) 
FOR  FURTMER  VfFOMUTIOM  CONTACT: 
Ms.  Doris  {ones  or  Mr,  Joseph  Napoli, 
1  rave!  and  Transportation  Regulations 
Staff,  FTS  557-1253  or  commercifi]  (7031 
557-1253. 

SUPPLEMENTARY  INFORMATIOM:  111  is 
regulation  removt^  Part  101-7  of  thf 
FPMR  (41  CFR  Part  101-7)  which 
prev  loiisly  provided  for  the  FTR  In  In- 
incorporjited  by  reference  into  the 
FTMR,  This  action  separatet,  tho^ip 
policies  and  procedures  deahng 
exclusively  with  Federal  empinyees' 
travel  and  rt^location  from  the  overall 
"property  management"  rcgLilatuins, 

The  Genera!  Services  .Administratutn 
(GSA)  will  promulsa!e  ?he  FTR  afid  any 
reluted  directives  as  a  .separate 
regulation  systtrn  undjr  Si.htitle  F  of 
Title  41  of  '.he  Cll  (41  CFR  Ch,ip!cfs  :wn 
through  3041 


The  chtiTicf 


■;•■  fip'fiod  of 


piDfTJilpating  the  rTR  will  be  enhanced 
by  expantiiiig  .ts  availability  to  users  of 
the  CFR  system. 

GSA  has  determined  that  this  rule  is 
no'  a  major  rule  for  the  purpfjse^  of 
Executive  Order  121^^1  of  February  17, 
1981.  because  i!  is  not  iikeJy  to  result  m 
an  annual  effect  on  the  etxmomy  of  $100 
million  or  more,  a  major  incrifasf  in 
costs  to  consumers  or  others,  or 
significant  adverse  effcc  ts  (.JS.\  has 
based  all  administrative  decisions 
underlying  this  rule  on  adeqiuite 
information  concerning  the  need  for,  and 
consequences  of.  this  rule;  has 
determined  that  the  potential  b(;nefit&  to 


society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CJ  R  Pal  101-7 

Government  en^a  ju'-.s    Iravel. 
Travel  allowances.  Travel  and 
transportation  expenses. 

PART  101-7  (REMOVED) 

By  the  Administrators  authority  (5 
U.S.C.  4111,  5701-5709,  5741-5742;  20 
U.S.C.  905(al:  E.0. 11012.  March  27. 1962 
(27  FR  2983):  EO.  11609.  July  22. 1971  (38 
FR  13747)V  41  CFR  Chapter  101  is 
amended  by  removing  Part  101-7. 

Dated:  March  0,  1968. 
Richard  C.  Austin. 

A  at  iig  A  dmi  mstnitorof  General  Servicer. 
|H<  Doc.  89-10B81  Filed  5-9-89:  8:45  um\ 

BILLMG  coot  6«7»-?4-« 


41  CFR  Subtitle  F 

( FTR  Temporary  Reg  1  i 

Use  of  Travel  Agents  and  Travel 
Management  Centers  (TMC's)  try 
Federal  Executive  Agencies 

AGENCv:  i  I  di  ral  Supply  Service.  GSA. 
ACTION:  Temporary  regulation. 

SUMMARV:  Tills  regulation  prescribes 
pniic.its  and  procedures  governing  the 
use  of  commercial  travel  agents  to 
supply  transportation  and  travel 
services  for  Federal  employees  or 
officers  on  official  travel.  Since  the 
Federal  Travel  Regulations  (41  CFR  Part 
101-7)  and  related  regulations  have  been 
removed  from  the  Federal  Property 
Management  Regulations  (FPMR).  this 
regulation  promulgates,  under  the 
Federal  Travel  Regulation  (FTTi)  system, 
those  provisions  formerly  contained  in 
FPMR  Temporary  Regulation  A-24. 
Revision  1.  and  supplement  1  thereto 
DATES:  Effective  date:  May  10. 1989. 

txpiratJun  date:  FTR  Temporary 
Regulation  1  expires  (December  31. 1989. 
iinIo.s.s  s<»on<T  c,>n."r!cd  or  rrvist-:! 

FOR  FURTHER  Iftf'ORMAnON  COffTACT; 

Phyllis  Hickma.'i.  Travel  and 
Transportation  Management  Di«sioo 
(F"BT),  Washington.  DC  20406.  telephone 
FTS  557-1264  or  commercial  703-557- 
1264. 

SUPPLEMENTARY  mfORWATION;  f  f'MK 

Iffnp  Reg,  A-24,  Revision  1  iS:'  \V. 
45«„,'.  Of<:ember  2,  1^187)  Hn,i 
s.ippiemt  r.t  1  (r.3  FT!  4n«v=..  (V-tt.»ber  3). 
If^His)  Hcc  cari(.fl«Ki  and  d*  i«^t«Hi  from  the 


appendix  at  the  end  of  Subchapter  A  in 
41  CFR  Chapter  101. 

The  General  Services  .^dmlnis1^atlon 
IGSA)  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Older  12291  of  February  17. 
1961.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or 
significant  adverse  effects.  GSA  haa 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for.  and 
consequences  of.  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  invoh-ing  the  least 
net  cost  to  society. 

By  the  Administrator's  authoiity  (Sec 
205(c).  63  StaL  390:  40  U.S.C.  48^c)). 
FTR  Temporary  Regulation  1  is  added  to 
the  appendix  at  the  end  of  Subtitle  F  of 
Title  41  of  the  Code  of  Federal 
Regulations  to  read  as  folkmc 

Fedpra!  Trn\  r!  Regulation  Temporary 

K>",:uli«t(f_Mi,  1 

Aprils,  itna 

To:  (leads  of  Federal  agencies. 
Subject:  Use  of  travel  agents  and  travel 
management  centers  (TMC's)  by 
Federal  executive  agencies. 
1.  Purpose.  This  regulation  provides 
Govemmentwide  policies  and 
procedures  for  the  use  of  commercial 
travelSi^'t  !n  to  supply  transportatiov 
and  tr,-yf  (  v■^^oes  for  Federal 
emplot^  or  officers  on  ofBciel  travel 
it  aj|«fpro\-ides  for  the  establishment. 
control,  and  administration  of  TMCa 
supplying  these  ser\'ioes  lo  Federal 
agencies. 

Z.  Effective  date.  This  reflation  is 
effective  May  10, 1S89. 

3.  Expiration  date.  This  regulation 
expires  on  December  31, 1989.  unless 
sooner  re\'ised  or  canceled. 

4.  Applicability.  Tfcis  trgulation 
applies  to  all  executive  agencies  as 
defined  under  section  3  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended  (40  \JS.C.  472|. 

5.  Backgrouml 

a.  Since  the  Federal  Travel 
Regulations  (41  CFR  Part  101-7)  have 
been  removed  from  the  Federal  Property 
Management  Regulations  (FTMR).  this 
regulation  promulgates  under  the 
Federal  Travel  Regulation  (FTRl  system 
those  provisions  formerly  contained  in 
F'PMR  Temporary  Regulation  A-24. 
Revision  1.  and  supplement  1  thereto. 

b.  Under  subsection  301(a)  of  the 
F'etleral  Pnoprrty  and  Administrative 
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Services  Act  of  1949,  as  amended  (40 
U.S.C.  4«l(a)).  the  Administrator  of 
General  Services  "shall,  in  respect  of 
executive  agencies,  and  to  the  extent 
that  he  determines  that  so  doing  is 
advantageous  to  the  Government  m 
terms  of  economy,  efficiency,  or  service, 
and  with  due  regard  to  the  program 
activities  of  the  agencies 
concerned  ,  .  .  procure  and  supply 
personal  property  and  nonpersonal 
services  for  the  use  of  executive 
agencies  in  the  proper  discharge  of  their 
responsibilities,"  among  other  things. 
Accordingly,  the  General  Services 
Administration  (GSA)  has  entered  into 
contracts  with  commercial  travel  agents 
to  serve  executive  agencies. 

c.  On  May  25, 1984,  the  General 
Accounting  Office  removed  the  previous 
restrictions  on  the  use  of  travel  agents 
by  Federal  agencies.  (See  49  FR  17721, 
April  25, 1984.) 

6.  General  use  of  travel  agents 
prohibited.  The  services  of  a  travel 
agent  may  not  be  used  by  executive 
agencies  except: 

a.  Through  a  TMC  under  contract  to 
CSA; 

b.  Through  delegation  of  authority, 
obtained  from  GSA  where  warranted;  or 

c  By  exception  provided  in  41  CFR 
301-3.4(b). 

7.  Definitions.  In  this  regulation,  the 
terra  "travel  management  center '  or 
"TMC"  means  a  commercial  travel 
office  operated  by  a  travel  agent  under 
contract  with  GSA. 

8.  Establishment  of  TMC's. 

a.  At  the  request  of  Federal  agencies, 
GSA  will  contract  for  TMC's  in  any 
location  where  the  volume  of  travel 
justifies  the  need  for  such  services  and 
acceptable  offerors  are  available. 
Generally,  GSA  will  secure  services 
through  local  travel  agents:  however, 
areas  with  dispersed  Federal  employees 
or  with  a  limited  number  of  travel 
agents  may  need  to  be  served  by  morp 
distant  firms. 

b.  Employees  are  not  authorized  to 
use  a  TMC  unless  their  agency  has 
initially  made  the  decision  to  use  a  TMC 
and  established  internal  procedures 
(subject  to  this  regulation)  for  their  ti.so 
(See  subpar.  12d,) 

9.  TMC  responsibilities.  Under  the 
terms  of  the  contracts,  the  TMC  is 
required  to: 

a.  Comply  with  the  Federal  Travel 
Regulation  (FTP)  (see  41  CFR  Chapters 
301  through  304)  and  similar  regulations 
as  applicable,  such  as  the  [oint  Trav  el 
Regulations  (JTR)  and  the  Stale 
Department  Travel  Regulations  (0  FAM 
100): 

b.  Comply  with  all  appropriate 
Federal  travel  programs,  such  as  the 
GSA  scheduled  passenger 


transportation  services  contracts,  GSA 
contractor-issued  charge  cards  (both 
individual  and  agency  travel  accounts), 
and  the  "Fly-America  Act"); 

c.  Provide  a  full  range  of  services  to 
assist  the  traveler  or  Federal  agency 
(including  airline,  bus.  steamship,  or 
train  reservations  and  ticketing;  hotel 
and  motel  reservations:  commercial  auto 
rentals;  assistance  with  visas  and 
passports:  and  arranging  conferences 
and  seminars); 

d.  Deliver  travel  documents  to 
designated  "control  points"  for  agencies' 
convenience: 

e.  Respond  quickly  when  problems 
arise  regarding  changes  in  a  traveler's 
itinerary;  and 

f.  Provide  appropriate  management 
information  reports  which  include  all 
billing  activity,  summarize  travel  data, 
and  confirm  adherence  to  Federal  travel 
policies. 

10.  .Agency  requests  for  establishment 
of  TMC  s.  The  following  information  is 
required  by  GSA  to  properly  evaluate  a 
request  to  establish  a  TNIC.  Requests 
should  be  directed  to  the  appropriate 
GSA  Zonal  Federal  Supply  Service 
Bureau  office,  listed  in  attachment  A, 
that  has  jurisdiction  over  the  State 
where  travel  management  services  are 
required.  Fur  each  location  to  be  served, 
agencies  should  provide; 

a.  The  name  and  address  of  the 
agency  or  agencies  desiring  to  use  the 
proposed  TMC,  including  the  name  and 
telephone  number  of  an  agency 
representative  designated  to  act  as 
liaison: 

b  .\n  esti.'nate  of  official  ai;  line  travel 
(number  of  tickets  and  total  dollar  cost) 
based  on  the  prior  year's  travel  records, 
and  an  estimate  of  the  percentage  of 
international  travel,  if  any: 

c.  .Number  of  Federal  agency 
employees,  and 

d.  Any  special  travel  requirements 
that  should  be  included  in  CSA's 
solicitation,  such  as  a  high  percentage  of 
I  iiniplex  international  travel. 

n  GS.-\  responsibilities. 

a.  GSA.  through  the  appropriate  GSA 
Traffic  and  Travel  Services  Zone  Office 
listed  in  attachment,  .\.  will  immediately 
acknowledge  receipt  of  agency  requests 
and  provide  an  estimated  date  of 
evaluation.  If  further  details  are  needed, 
subsequent  meetings  between  GSA  and 
agency  liaison  personnel  will  be 
arranged 

b.  GSA  will  handle  all  required 
procurement  processes,  including 
solicitation  development,  selection  of 
the  successful  bidder,  and  award  and 
administration  of  the  contract. 

c.  ,\  GSA  project  coordinator  will  be 
appointed  to  act  as  the  primary  liaison 


person  between  the  requesting  agency 
and  the  TMC  contractor. 
12,  Agency  responsibilities. 

a.  Agencies  may  be  requested  to 
participate  with  GSA  on  a  technical 
review  panel  to  evaluate  proposals  from 
travel  agents  in  the  selection  and 
evaluation  process, 

b.  Agencies  will  be  requested  to 
participate  on  a  local  oversight 
committee  to  review  TMC  performance, 
coordinate  agency  and  TMC  procedures, 
and  provide  GSA  with  requested 
information.  Local  oversight  committee 
participation  may  be  on  a  rotating  or 
permanent  basis, 

c.  Agencies  are  required  to  comply 
with  the  terms  of  the  GSA  contract  and 
may  not  make  separate  contractual 
agreements  with  TMC's. 

d.  Before  a  TMC  begins  service, 
requesting  agencies  must  establish,  as  a 
minimum,  certain  internal  procedures. 
Since  many  agencies  have  numerous 
field  offices  participating  In  the  program, 
it  is  recommended  that  they  standardize 
the  following: 

(1)  Requirements  for  certification  of 
official  travel  (for  example,  some 
agencies  require  that  a  copy  of  the 
travel  authorization  be  exchanged  for 
each  ticket  received  at  the  point  of 
delivery,  while  other  agencies  provide 
travelers  with  an  accounting  code  to  use 
when  ordering  tickets): 

(2)  Billing  and  payment  procedures, 
including  ticket  refunds  (for  example,  an 
agency  with  a  national  or  centralized 
finance  office  may  require  field  offices 
to  return  unused  tickets  to  that  office 
which  will,  in  turn,  make  a  request  to 
the  TMC  for  ticket  refunds,  rather  than 
have  field  offices  return  tickets  directly): 
and 

(3)  Advice  to  subordinate  offices  of 
appropriate  TMC  billing  and  payment 
procedures. 

e.  Agencies  shall  provide  the  TMC 
with  the  following  information  for  each 
location  where  the  service  will  be 
performed: 

(1)  The  names  and  telephone  numbers 
of  agency  liaison  personnel  designated 
to  work  locally  with  the  TMC  contractor 
and  GSA  project  coordinator; 

(2)  Specific  ticket  delivery  locations  or 
"control  points,"  including  names  and 
telephone  numbers  of  personnel 
authorized  to  accept  tickets:  and 

(3)  Any  special  or  unusual  agency 
travel  policies  or  travel-related 
requirements. 

f.  Transactions  with  a  TMC  are 
comparable  to  those  made  directly  with 
a  carrier.  Therefore,  transactions 
between  the  agency  and  the  TMC  are 
governed  by  applicable  audit 
regulations.  (For  example,  when  an 


agency  uses  Government  Transportation 
Requests  (GTR's).  they  shall  be  made 
out  in  the  name  of  the  TMC,  not  the 
carrier.  Stmiiarly.  unused  tickets 
purchased  from  the  TMC  shall  bv 
returned  directly  to  the  TMC  for 
refunds.) 

g.  Agencies  shall  remain  responsible 
for  employee  compliance  with  the 
Federal  Travel  Reguiatjon.  including 
mandator)'  use  of  the  contract  air/rail 


carriers  program  and  restrictions  on  first 
class  air  rravoi, 

h.  Agenucs  shall  oimply  wi'h  ihu 
Prompt  Paymtnt  Act  as  amended  and 
make  timely  payments  to  the  TMC  in 
accordance  with  the  .'\ct  end  iiny  Office 
of  Management  and  Bud^-el  ^uidrhncs. 

13,  Listing  of  trait  1  u;:<\n:s  and  fvvrl 
manai;omenl  centers 

The  Federal  Travel  Directory  fFTD), 
publi.shed  monthly  by  GSA  and  the 


Department  of  Defense,  oontaina  an  op- 
to-date  listing  of  TMCs.  The  FTD  it 
available  to  agencies  through  the  usual 
administrative  channels,  or  may  be 
obtained  from  &te  Supennfcndent  of 
Documents.  Governnient  Printing  OfTice. 
Washington,  E>C  20402.  For  ordering 
information,  telepbone  tiie  central  order 
desk  on  (202)  783-3238  and  request  the 
Federal  Travel  Directory.  GPO  slock 
number  722-0O&-aO00(>^ 


Attachment  A.— GSA  Federal  Supply  Service  Bureau  Traff ic  and  Travel  Services  Zonl  Qi  fces 


Eastern: 

AL,  CT.  DE,  FU  GA.  KV.  MA.  MO  '.  ME   MS,  NO, 
NH,  NJ.  NY,  PA.  Pueflo  flico.  FU.  SC,  TN,  VT. 
VA  «.  Virgm  islands,  WV 
Central; 

lA,  IL  KS.  Ml  UH,  MO.  NE.  OH.  Wl 


Southwestern: 

AR.  CO.  LA.  MT,  NM.  NO,  OK,  SO,  TX.  U7.  Vmr.... 


Mdress 


GSA    (4FBT).    n    Sprng    S(F««fl    ?*       Afarlta.    GA 
30303. 


,.  GSA  (6FeT).  4400  Goiteoe  BM3    Suite  175,  Owertwtd 
Park,  KS  66211 


GSA   <7F8TJ.   819   TaylOf    Street   For!    Ajrtfi.    IX 
76102 


Westetrr. 

AK.  American  Samoa.  AZ.  CA.  GU.  Hi.  ID.  NV. 
Norttiem  Manana  islafWs,  OR.  Paafic  Trusl       94105 
Temtones.  WA 
National  CapUM  Regnn  (NCR) 

DC.  MD  ».  VA  • 


GSA  (9FBT),  525  Mart.?*  St'ae*   Sao  Ffsoosco,  CA 


GSA  (WFBT)  Ttf.  S  D  Slr«<ts  SW_  Wa'^"xiTaa  OC 

20407 


FTS  242-6121;  COUL  404-331-5121. 

FTS  757-2510:  COML  9>3-236-25ia 
FTS:  334-2737;  COML  B1 7-334-2727. 
FTS:  454-9288.  COUL  416-e74-e2m. 

FTS  472-162&  CXML  202-472- te» 


'  Except  tof  ftKise  counljos  under  NCR  jurisdiction  named  n  toolnoie  '. 

*  E«apl  for  those  aties  and  oointes  under  NCR  )un.s(]iL  ton  name6  in  footnote  * 
■'■  Courties  ol  Pnnce  Georges  and  Montgomery  oni> 

♦  Cities  of  Atexandna.  Farfax,  Manassas  Park,  and  counties  at  Arwigioa  Fartax.  t-ouinwn.  ana  Htjtk*  witi^^  only. 


Richard  G.  Austin, 

A  (ting  AdministmtOT  of  General  Sen->crv~ 

April  e,  19B9, 

[FR  Doc  89-10882  Filed  vS-EMO:  8:45  amj 

BILUNG  COOC  fia20-24-M 

41CFRSubimeF 

[FTR  Ten^wrary  Reg.  2] 

Use  of  Contract  Airline/Rail  Passenger 
Service  Between  Selected  Cities/ 
Airports 

agency:  Federal  Supply  Service,  GSA. 
action:  Temporary  regulation. 

SUMiuuiv:  This  regulation  prescribes 
policies  and  procedures  governing  the 
use  of  US.  certificated  air  carriers  and 
rail  carriers  in  furnishing  Govenunent 
employees  and  other  persons  authorized 
to  travel  at  Government  expense  with 
scheduled  airline/rail  passenger  service 
between  selected  U.S.  and  international 
cities/airports  at  reduced  fares.  Since 
the  Federal  Travel  Regulations  (41  CFR 
Part  101-7)  and  related  regulabons  have 
been  removed  from  the  Federal  Property 
Management  Regulations  (FPMR),  this 
regulation  promulgates,  under  the 
Federal  Travel  Regulation  (FTR)  system. 


th();,e  provisions  fornierlv  contained  in 
FPMR  Ttmporary  Rijgulatjon  A-30  and 
supplements  3  and  4  thereto. 

DATES:  Effective  dale:  May  Ul,  198.^. 

Expiration  date:  FTR  Temporary 
Regulation  2  expires  January  T!  TWO 
unless  sooner  canceled  or  revised 
FOR  FUBTHEB  INFORMATION  CONTACT 

Phyllis  Hicl<,man,  Travel  and 
Transportation  Management  Division 
(Vmi  Washington.  DC  2040R,  telephone' 
FTS  557-1264  or  commercial  703-557- 
1264. 

SUPPt^MENTARY  INFORMATION:  FPMK 
Temp.  Reg.  A^30  and  supplements  3  and 
4  thereto  are  canceled  and  dek;ted  trtim 
the  appendix  a(  the  end  of  Subchapter  A 
in  41  CFR  Chapter  101 

The  General  Services  Admmistratioo 
(GSA)  has  determined  (hat  this  n,j!e  is 
not  a  major  nile  for  the  purpo**'S  of 
Hxecutive  Order  12291  of  Fehruar\  17. 
1981.  because  it  is  not  likely  to  re.stilt  in 
an  annuid  effect  on  the  economy  of  $100 
million  or  more,  a  major  increa.si  in 
costs  to  consumers  or  others,  or 
sgnificant  adverse  effect.s  CSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  nerd  for  and 
consequences  of,  this  rule;  has 


determined  that  the  potential  benefits  to 

society  from  this  rulr  n^fwrch  the 
potential  costs  and  h.is  ;?  .i  >  in,  7p<I  the 

net  benefits-  and  h.-c-  <  fMtst-t,  ;f., 
alternft'jvr-  ,jppfx>r(r:h  in*<,>}v  :-ij;  u«'  n-Hbt 
net  co5t  to  F.(>«  K'»\ 

By  the  Adrr      strator's  aafliority  (Sec. 
205(c),  63  Stat  390;  ¥S  U.S  C.  4«e(cn, 
FTR  Temporary  Rejri!;'ir.Ti  ?  5  redded  to 
the  appendix  at  the  pr^ri  o\  Sij^fiiieFof 
Title  41  of  thp  Toiif  M*  Federal 
ReE;:l..!'nr!'-  '11  :;  ,.  '  ■i'.'-  <<»'i"vr<^- 

Federal  Travel  Kej.nil.i!ion  Tem^Xiidry 
Regulation  Z 

April  6  "»i« 

TO:  Heads  of  Federal  ageocies 

SUBJECT:  Use  of  contract  airline/rail 

passenger  service  between  selected 

cities/airports 

1.  Purpose.  This  regulation  prescribes 
policies  and  procedures  governing  the 
use  of  U.S.  certificated  air  carriers  and 
rail  earners  in  furnishing  Covemineni 
employees  and  other  persons  authorized 
to  travel  at  Government  expense  with 
scheduled  airline/ rail  passenger  servtce 
between  selected  U.S  and  international 
cities/airports  at  reduced  fares. 

2.  Effective  date.  This  regulation  is 
elective  May  la  1983. 
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3.  Expiration  Jnte.  This  regulation 
expires  January  31,  1990.  unless  sooner 
canceled  or  revised, 


between  the  selected  cities/airports 
under  conditions  specified  in  par.  9, 
Z.  Federal  Travel  Directory.  The 


Congressional  appropriations  (e.g. 
Government-owned,  contractor  operated 
(GOCO),  federally  funded  research  and 
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1(13-9 


Transportation  Request  (GTR) 
(Standard  Form  1169).  either  directly  to 
awardees  or  indirectly  to  Travel 


or  other  contract  fares.  Contract  fares 
shall  not  be  used  for  personal  travel 
taken  in  connection  with  official  travel. 


contract  services  in  the  order  of 
awardee  priority  specified  in  the  FTD. 
a.  Where  the  awardee  offers  both  a 
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3,  Expiration  Jdf.  This  regulation 
expires  January  31.  1990,  unless  sooner 
canceled  or  revised 

4.  Buck^rourd. 

a.  Since  the  Fed(;r,il  Travel 
Regulations  (41  CFR  Part  101-7)  have 
been  removed  from  the  Federal  Proper'v 
Management  Regulations  (FPMR).  this 
rpszula'tion  promulgates,  under  the 
Federal  Travel  Regulation  (n'Rl  s\  ste;T, 
those  provisions  formerly  contained  in 
FPMR  Temporary  Regulation  A-30  and 
supplements  3  and  4  thereto. 

b.  Certain  U.S.  certificated  air  ca.Tiers 
and  rail  carriers  are  under  contract  with 
the  General  Services  Administration  to 
furnish  airline/rail  passenger 
transportation  service  at  red'iced  fares 
to  Government  travelers  between 
selected  U.S.  and  international  cities/ 
airports.  In  some  cases,  the  contracts 
anply  to  individual  airports  in  cities 
served  by  more  than  one  airport.  Pub.u: 
Law  99-272  amended  section  306(0  of 
the  Rail  Passenger  Services  Act  (43 
U.S.C,  546(0)  to  allow  the  National 
Railroad  Passenger  Corporation 
(AMTRAK)  to  "participate  in  the 
contract  air  program  .     .  where  service 
provided  by  the  Corporation  is 
competitive  as  to  rates  and  tot.il  tnp 
times," 

c.  Policies  and  procedures  concerning 
contract  use,  which  are  subject  to 
change  with  each  contract  cycle,  have 
been  set  out  as  attachment  A  to  this 
regulation. 

5.  Applicability  This  regulation  is 
mandatory  only  to  the  extent  provided 
in  attachment  A.  services  may  be 
offered  to  other  persons  at  (he  option  iif 
carriers  under  contract  with  GSA 

6.  Comments.  Comments  or 
recommendations  concerning  this 
regulation  may  be  submitted  to  the 
General  Services  Administration  (FBR). 
Washington,  DC  20406. 

Richard  G  .Muslin. 

Ac;.:  ;  \::i:\>i-i:or  of  General  Sen  ices. 

1.  General.  This  regulation  prescribes 

policies  and  procedures  governing  the 
use  of  U.S.  certificated  air  earners  and 
r;iil  carriers  which  are  under  contract 
with  GSA  to  furnish  Federal  employees 
and  other  persons  authorized  to  travel  at 
Government  expense  with  scheduled 
airline /rail  passenger  service  between 
selected  US  and  mternatinna!  ci'ies,' 
airports  at  reduced  fares.  The  carriers 
under  contract  (hereinafter  referred  to 
as  awardeefs!),  the  contract  fares,  and 
the  selected  city  and  airport  pairs  to 
which  the  contrac'  fares  apply  are  not 
identified  in  this  regulation,  but  are 
contained  in  the  Federal  Travel 
Directory,  a  monthly  publication  to  be 
u<:ed  in  conjunction  with  this  regulation. 
Noncontract  carriers  may  be  used 


between  the  selected  cities/airports 
under  conditions  specified  in  par.  9. 
2.  Federal  Travel  Directory'  The 
Federal  Travel  Directory  (FTD)  is 

published  monthly  by  GS.A  and  the 
Department  of  Defense  iDODl  to 


prt)VKle  up-to-date  information  to 
Federal  travelers  on  fares,  schedules, 
and  coverage  of  individual  cities/ 
airports  The  FTD  also  contains  motel/ 
hotel  information,  among  other  things. 
Government  employees  should  order 
copies  of  the  FTD  through  their 
appropriate  headquarters  administrative 
offices.  The  VTD  is  also  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  PrmfinK  Office. 
Washington,  DC  20402:  for  ordering 
information,  telephone  the  central  order 
desk  on  (202)  783-3238  and  request  the 
Federal  Travel  Directory.  GPO  stock 
number  722-00^-00000-3, 

J.  .^pplii  ability. 

a.  This  regulation  is  mandatory  for  all 
executive  agencies  (except  DOD|  and 
other  Federal  agencies  subiect  to  the 
authority  of  the  Administrator  of 
General  Services  under  section  201  of 
the  Federal  Property  and  .•\dministrative 
Services  A.:t  of  1949.  as  amended  (40 
U.S.C.  481 1  and  "i  US  C.  3"01  et  ^rq.  and 
5721  et  seq.  (Uniformed  members  and 
civilian  employees  of  DOD  are  subject 
to  the  procedures  established  in  the 
Defense  Traffic  Management  Regulation 
AR  ,5,>-353;NAVSUP1NST  46<X)  70/AFR 
-5-21MCO  P46(XiUB  DLAR  4,500  3  ] 

b  The  following  persons  are  exempt 
from  mandatory  use  of  this  regulation: 
however,  they  are  authorized  to  obtain 
services  under  this  regulation  at  the 
option  of  the  awardees  when  seating 
space  18  available. 

(1)  Uniformed  members  of  the  U.S. 
Coast  Guard; 

(2)  Members  and  employees  of  the 
U.S.  Congress; 

(3)  Employees  of  the  judicial  branch  of 
the  Government; 

(4)  Employees  of  the  U.S.  Postal 
Service: 

(5)  Foreign  service  officers; 

(6)  Employees  of  any  agency  having 
independent  statutory  authority  to 
prescribe  travel  allowances  and  who  are 
not  subject  to  the  provisions  of  5  I'  S  C. 
5701  through  5709;  and 

(7)  Contractors  performing  work  under 
cost-reimbursable  contracts  or  other 
eligible  contracts  as  defined  in  48  CFR 
Part  51,  including  (but  not  limited  to): 

(i)  Contractors  working  under  cost 
reimbursable  contracts  or  other  types  of 
contracts  involving  direct  travel  costs  to 
the  Government;  or 

(ii)  Contractors  working  for  the 
Government  at  specific  sites  under 
nonprofit  arrangements  with  the 
applicable  contracting  agency,  and 
which  are  funded  at  such  sites  through 


Congressional  appropriations  (e.g . 
Government-owned,  contractor  operated 
(GOCO),  federally  funded  research  and 
development  (FreOC),  or  management 
and  operating  (M&O)  contracts). 

.\ote.  Each  contracting  agency  is 
responsible  for  identifying  contractor 
eligibility  and  authorization  for  GSA 
contract  fares. 

4.  Alternate  use  of  noncontract  rail  or 
bi:s  service.  Notwithstanding  the 
provisions  of  this  regulation, 
noncontract  rail  or  bus  service  may  be 
used  when  the  agency  determines  that 
these  modes  are  advantageous  to  the 
Government  (cost,  energy,  and  other 
factors  considered)  and  compatible  with 
the  requirements  of  the  travel  mission, 
(See  41  CFR  301-2.2(d)(ii)(C).) 

5.  Rf'^p'^nsibility  of  awardees. 

a.  Awardees  are  not  required  to 
furnish  services  if,  at  the  time  of  the 
request  for  service,  the  scheduled 
carrier's  conveyance  is  fully  loaded;  nor 
are  awardees  required  to  furnish  any 
additional  aircraft  or  railcars  to  satisfy 
the  transportation  requirement, 
Awardees  will  provide  the  official 
Government  traveler  with  services  that 
are  the  same  as  those  provided  to  their 
cominercial  passengers  in  scheduled  jet 
or  rail  coach  service,  subject  to  the  rules 
and  procedures  published  in  tariffs  filed 
with  the  Airline  Tariff  Publishing 
Company  or  contained  in  the  awardees' 
contracts  of  carriage. 

b.  In  describing  unrestricted  contract 
fares,  awardees  will  use  the  designator 
"YCA. '  Awardees  will  describe 
restricted  contract  fares  by  using  a 
three-letter  designator  in  which  the  last 
two  characters  will  always  consist  of 
the  letters  "CA"  (e.g.,  -QCA"). 

c.  Awardees  will  issue  prepaid  tickets 
at  no  charge  to  Federal  agencies  when 
such  tickets  are  requested  by  the 
Government  in  accordance  with  the 
provisions  of  par,  6.  This  service, 
commonly  known  as  prepaid  ticket 
advice  (PTA),  includes  notification 
between  awardees'  offices  by  electronic 
means  or  mail  that  a  requestor  in  one 
location  has  purchased  and  requested 
issuance  of  prepaid  transportation 
tickets  to  a  person  in  another  location. 
Generally,  this  service  is  used  for 
Federal  travelers  who  are  located  in 
remote  areas  or  at  long  distances  from 
airports  or  rail  terminals  and  do  not 
have  immediate  access  to  a  ticket 
issuing  facility.  PTA  service  should  not 
be  used  except  where  exceptional 
circumstances  require  use  of  such 
service. 

6.  Procedures  for  obtaining  service. 

a.  Except  as  provided  in  subpars.  b.  c, 
and  h  of  this  paragraph,  contract  airline/ 
rail  passenger  service  shall  be  ordered 
by  the  issuance  of  a  U.S,  Government 


Transportation  Request  (GTR) 
(Standard  Form  1169).  either  directly  to 
awardees  or  indirectly  to  Travel 
Management  Centers  (TMC's) 
established  by  GSA  as  provided  in  FTR 
Temp.  Reg.  1.  (See  par.  7  on  the  use  of 
TMC's.) 

b.  Agencies  and  departments 
participating  in  GSA's  travel  and 
transportation  expense  payment  system 
are  authorized  to  use  GSA  contractor- 
issued  charge  cards  to  the  extent 
provided  in  FTR  Temp.  Reg.  3  and 
supplements  thereto.  The  charge  cards 
may  be  presented  to  awardees.  TMC  s, 
airline  and  AMTRAK  ticket  counters,  or 
agency  travel  officers,  as  appropriate 
and  in  accordance  with  agency  policies 
and  procedures  implementing  the  charge 
card  program. 

c.  In  limited  circumstances  when  a 
traveler  uses  cash  to  procure  service 
under  Federal  Property  Management 
Regulations  (FPMR)  101-41.203-2.  the 
traveler  shall  be  prepared  to 
authenticate  the  trip  as  official  travel. 
When  cash  is  used,  the  awardees  listed 
in  the  FTD  have  the  option  of  furnishing 
or  not  furnishing  services  at  the  cotnract 
fare.  If  only  one  contract  is  awarded  for 
a  cily/airport  pair  and  the  awardee  does 
not  provide  a  contract  fare  with  the  use 
of  cash,  the  traveler  shall  procure 
service  from  the  awardee  or  a 
noncontract  carrier  offering  the  lowest 
fare.  If  more  than  one  carrier  has  been 
awarded  a  contract  for  a  city/airport 
pair,  the  traveler  shall  observe  the  order 
of  awardee  succession  in  selecting  an 
awardee  which  provides  a  contract  fare 
with  the  use  of  rash.  If  none  of  the 
awardees  provides  a  contract  fare  w  ith 
the  use  of  cash,  the  traveler  shall 
procure  ser\  ice  from  an  awardee  or 
noncontract  carrier  offering  the  lowest 
fare.  Cash  or  personal  credit  cards  may 
not  be  used  to  circumvent  the 
Government's  contracts. 

d.  When  a  reservation  for  contract 
service  is  requested,  the  fare  basis  shall 
be  identified  as  "YCA"  (unrestricted)  or 
"  CA"  (restricted),  as  appropriate,  and 
the  awardee's  ticket  agent  shall  be 
instructed  to  apply  the  appropriate  fare 
basis  and  contract  fare.  Agencies  uping 
teletype  ticketing  equipment  shall 
examine  airline  tickets  to  determine  if 
the  tickets  contain  the  correct  fare  or 
whether  they  should  be  canceled  and 
new  tickets  issued.  Tickets  picked  up  at 
the  airline  ticket  office  shall  be  verified 
to  ensure  that  the  proper  fare  is  shown 
on  the  ticket. 

e.  Contract  fares  apply  only  for  the 
city/airport  pairs  named  in  the  FIT),  and 
are  not  applicable  to  or  from 
intermediate  points.  However,  the 
contract  fares  are  applicable  in 
conjunction  with  other  published  fares 


or  other  contract  fares.  Contract  fares 
shall  not  be  used  for  personal  travel 
taken  in  connection  widi  official  travel. 

f  When  a  city/airport  pair  published 
in  the  FTD  indicates  that  on!>  one 
contract  is  awarded  and  the  awardee 
subsequently  offers  a  fare  lower  than  its 
contract  fare  for  the  same  service,  the 
ordering  agency  may  elect  to  use  the 
lower  fare.  Promotional,  restricted   urid 
those  special  fares  offered  by  the 
awardee  and  applicable  only  to 
Government  employees  on  official  travel 
(commonly  known  as  status  fares)  may 
be  used  if  the  traveler  can  meet  the 
qualifying  restrictions  to  obtain  such 
fares, 

g.  When  the  VTD  indicates  that 
separate  contract  fares  apply  for 
specific  airports  in  selected  cities  served 
by  more  than  one  airport,  travelers  may 
(without  further  justification)  use  the 
airport  which  best  suits  their  needs. 

h.  Eligible  contractor  employees  (as 
defined  in  .'^ubpar.  3b(7)).  traveling  in 
performance  of  a  Government  contract 
and  with  proper  identification  from  the 
contracting  agency,  are  authorized  to 
obtain  contract  fares  if  the  awardee 
agrees  to  the  arrangement.  Awardees 
may,  at  their  option,  require 
Go\ernm,ent  contractor  employees  to 
furnish  a  GTR  or  contract  number  for 
endorsement  purposes,  in  conjunction 
with  payment  by  GTR,  cash,  or  personal 
credit  card.  The  FTD  identifies  those 
awardees  which  have  agreed  to  furnish 
transportation  services  at  the  GSA 
contract  fare  to  eligible  Government 
contractors. 

7.  ifse  of  Travel  Management  Centers 
(TMC's).  TMC's  are  commercial  o^ices 
operated  by  travel  agents  under  contract 
with  GSA.  These  TMC's  are  responsible 
for  providing  and  arranging  all  travel 
services  required  by  the  participating 
agencies. 

a.  When  GTR's  are  used,  the  TMC's 
are  assigned  GTR  numbers  by  each 
participating  agency  and  these  GTR 
numbers  shall  be  shown  on  all 
transportation  tickets  issued. 

b.  When  GSA  contractor-issued 
charge  cards  or  centrally-billed  accounts 
are  used,  travel  management  services 
will  be  furnished  as  provided  in  FTR 
Temp.  Reg.  3.  (See  the  FTD  for  the 
location  of  TMC's.) 

8.  Progressive  airline  awards  for  the 
same  city /airport  pair.  When 
progressive  awards  are  made  for  the 
same  city/airport  pair,  the  awardees  are 
listed  in  the  FTD  in  priority  order  from 
the  awardee  (primary)  offering  the  lower 
YCA  fare  to  the  awardee  (secondary) 
offering  the  next  higher  YCA  fare. 
Except  as  otherwise  provided  in  this 
paragraph,  agencies  shall  obtain 


contract  services  in  the  order  of 
awardee  priority  specified  in  the  FTD. 

a.  Where  the  awardee  offers  both  a 
YCA  fare  and  a  restricted  fare  (e.g., 
QCA)  for  the  same  city/airport  pair,  the 
FTD  lists  both  fares  and  describes  the 
qualifying  conditions  for  obtaining  the 
restricted  fare.  The  availability  of  a 
lower  restricted  fare  by  a  secondary 
awardee  does  not  remove  the 
Government's  obligation  to  request 
service  from  the  primary  awardee. 
Agencies  may  use  the  secondary 
awardee's  restricted  fare  only  if  the 
exceptions  noted  in  subpar.  b  of  this 
paragraph  indicate  that  the  use  of  the 
secondary  awardee  is  justified.  For 
example,  if  the  primary  awardee  listed 
in  the  FTD  offers  a  YCA  fare  of  $00  and 
the  secondary  awardee  offers  a  YCA 
fare  of  $100  and  a  QCA  fare  of  $80.  the 
QCA  fare  of  $80  may  be  used  only  if  the 
primary  awardee  with  the  lower  YCA 
fare  of  $90  is  displaced  for  reasons 
noted  in  subpar.  b  of  this  paragraph. 

b.  The  secondary  awardee  may  I<e 
used  when: 

(1)  Seating  space  or  the  scheduled 
flight  of  the  primary  awardee  is  not 
available  in  time  to  accomplish  the 
purpose  of  the  travel,  or  the  scheduled 
flight  would  require  the  traveler  to  incur 
unnecessary  overnight  lodging  expense: 

(2)  The  primary  awardee's  flight 
schedule  for  the  travel  involved  is 
consistent  with  the  Government's  policy 
of  scheduling  travel  to  the  maximum 
extent  practicable  during  normal 
working  hours  (for  further  information, 
see  the  Federal  Personnel  Manual 
Supplement  990-2);  or 

(3)  Based  on  a  cost  comparison,  the 
primary  awardee's  fare,  when  added  to 
such  factors  as  ground  transportation, 
lost  productive  time,  allowable 
overtime,  and  additional  overnight 
lodging  expense,  would  result  in  higher 
costs  to  the  Government  than  the  costs 
resulting  from  the  use  of  the  secondary 
awardee. 

c.  When  an  awardee  offers  a 
commercial  fare  lower  than  its 
Government  contract  fare,  the  orde.-ing 
agency  may  use  the  lower  fare  providnd 
the  qualifications  for  obtaining  the 
lower  fare  are  compatible  with  the 
agency's  travel  requirements  and 
provided  a  cost  comparison  of  total 
costs  prescribed  in  subpar.  b(3)  of  this 
paragraph  justifies  a  change  in  the  oriNr 
or  awardee  succession.  By  offering  tht- 
general  public  a  fare  lower  than  its 
contract  fare,  the  awardee  assumes  the 
status  of  a  noncontract  carrier  and  ihir 
provisions  of  par.  9  apply. 

9.  Use  of  noncontract  carriers  ^nr 
listed  city /airport  pairs. 
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a  Heads  of  agenaes  are  authorized  to 
approve  the  use  of  noncontract  carriers 
for  cil> /airport  pairs  listed  in  ihe  FTD 


c  Agencies  should  take  into  account         have  been  removed  from  the  Federal 
any  penalty  fee  a  earner  may  impose  Property  Management  Regulations 

when  reservations  for  promotional/  (FPMR),  this  regulation  promulgates, 
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subsistence  (lodging,  meals,  etc.)  from 
commercial  facilities,  and  to  pay  for 
miscellaneous  travel  and  transportation 


Budget  (OMD)  Bulletin  88-17,  dated  July 
22, 1988.  prescribes  that  agencies  should 

advance  travel  funds  In  the  furm  nf 


commercial  travel  firm  under  contract  to 
GSA  that  provides  reservations. 


I 
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d.  Heads  of  djsencjes  are  authorized  to 
approve  the  use  of  noncontract  carriers 
for  city/airpon  pairs  listed  in  the  Fl'D 
when  !heir  use  is  justified  under  the 
Londitio.ns  specified  ;n  sabpar.  b  of  this 
paragraph.  This  authority  may  be 
delegated  provided  appropriate 
guide-lines  in  tne  form  of  regulations  or 
other  written  instructions  are  furnished 
the  designee.  Redelegations  of  authority 
sliall  be  limited.  Delegation  and 
redelegation  of  authority  shall  be  held  to 
as  high  an  administrative  level  as 
practicable  to  ensure  adequate 
consideration  and  review  of  the 
circums'ances  requiring  the  use  of 
noncontract  carriers,  justifiv-ation  for  the 
use  of  noncontract  carriers  will  be 
authorized  on  individual  travel  orders  !.f 
known  before  travel  begins]  or  approved 
on  vouchers  (if  not  known  before  travel 
begins). 

b.  Use  of  noncontract  carriers  for  city/ 
airport  pairs  listed  in  the  FTD  is  |ust:fi»'d 
whwn; 

(1)  Seating  space  or  the  scheduled 
service  of  the  awardee  is  not  available 
in  time  to  accomplish  the  purp.ise  of  thr 
travel,  or  the  scheduled  service  would 
require  the  traveler  to  incur  overnight 
lodging  expense: 

(2)  The  awardee's  schedule  for  the 
travel  involved  is  inconsistent  with  the 
Government's  policy  of  scheduling 
travel  to  the  maximum  extent 
practicable  during  normal  workinsz 
hours:  or 

(3)  Based  on  a  cost  comparison  (see 
notej, 

(i)  A  restricted  or  unrestncted  coaoh 
fare  available  to  the  general  public  is 
lower  than  the  contract  fare  or  other 
fare  offered  by  the  awardee.  all  other 
cost  factors  being  equal:  or 

(li)  Use  of  a  noncontract  coach  fare 
available  to  the  general  public  would, 
when  added  to  such  factors  as  ground 
transportation,  lost  productive  time. 
allowable  overtime,  and  additional 
overnight  lodging  expense,  result  in 
lower  costs  to  the  Government  than  the 
costs  that  would  accrue  if  comparable 
cost  factors  were  added  to  the  contract 
fare. 

Note:  When  making  cost  comparisons. 

a.  YDG,  MDG,  or  other  fares  restncted 
to  Government  employees  may  not  he 
used: 

b.  Promotional/restricted  fares  offered 
by  noncontract  carriers  to  the  general 
public  may  be  used  provided; 

(1)  The  traveler  can  meet  all 
qualifying  restrictions  associated  with 
such  fares,  and 

(2)  The  service  provided  by  the 
noncontract  earner  is  equal  to  or  better 
than  that  of  an  awardee  with  respect  to 
enroute  tnp  times; 


c.  Agencies  should  take  into  account 

any  penalty  fee  a  carrier  may  impose 
when  reservations  for  promotional/ 
restricted  fares  are  canceled  or  changed; 
and 

d.  The  traveler  and/or  ih»'  tra\  'ier  s 
agency,  at  the  time  rrservations  are 
made  or  travel  is  performed  (whichever 
occurs  first),  shall  demonstrate 
conclusively  that  tne  awardee  did  not 
offer  the  same  fare  cited  in  the  cost 
comparison.  Justification  for  using  the 
noncontract  carrier  shall  be  shown  on 
the  travel  authorization  or  travel 
voucher,  as  provided  in  subpar  9a 

10.  Traveler  liability:  In  thp  absence 
of  specific  authorization  or  approval 
stated  on  or  attached  to  the  tr'^vel 
authorization  or  travel  vijucher,  a 
civilian  traveler  shall  be  responsible  for 
any  difference  in  the  cost  that  may 
result  from  the  traveler's  unauthonzed 
usp  of  noncontract  serviri^  or  the  failure 
to  observe  the  order  of  awardee 
succession.  The  traveler's  indnbtedness 
to  the  Government  shall  be  the 
difference  between  the  pnce  of  the 
s'Tvice  used  and  the  lowest  contract 
frirp  applicable  to  the  travel  involved. 
The  entitlement  of  a  uniformed  services 
iriueier  who  fails  to  use  directed 
Government- procured  transporiation 
shall  be  as  specified  in  the  joint  Federal 
Travel  Regulations,  Volume  V 
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41  CFR  Subtitle  F 

(FTR  Temporary  Reg.  3  J 

Travel  and  Transportation  Expense 
Payment  System  Using  Contractor- 
Issued  Charge  Cards,  Centrally-Billed 
Accounts,  and  Travelers  Checks 

agency:  Federal  Supply  Service,  GSA. 
action:  Temporary  regulation. 

SUMMARY:  This  regulation  prescribes 
policies  and  procedures  governing  the 
travel  and  transportation  expense 
payment  system  which  provides  for  the 
use  of  General  Services  Administration 
(GS.A)  contractor-issued  charge  cards, 
centrally-billed  accounts,  and  travelers 
checks  by  Federal  agencies  and  their 
travelers  to  procure  passenger 
transportation  services,  car  rentals,  and 
subsistence  (lodging,  meals,  etc.)  from 
commercial  facilities,  and  to  pay  for 
miscellaneous  travel  and  transportation 
expenses  incurred  during  official  travel. 
Since  the  Federal  Travel  Regulations  (41 
CFR  Pa't  101-7]  and  related  regulations 


have  been  removed  from  the  Federal 
Property  Management  Regulations 
(FPMR).  this  regulation  promulgates, 
under  the  Federal  Travel  Regulation 
(FTR)  system,  those  provisions  formerly 
contained  in  FPMR  Temporary 
Regulation  A-31. 

EFFECTIVE  DATE:  May  10,  1989. 

Expiration  date:  FTR  Temporary 
Regulation  3  expires  November  29. 1989. 
unless  sooner  canceled  or  revised. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hickman,  Travel  and 
Transportation  Management  Division 
(FBT).  Washington,  DC  20406.  telephone 
FTS  557-1264  or  commercial  703-.557- 
1284. 

SUPPLEMENTARY  INFORMATION:  FPMR 
Temp.  Reg.  A-31  (54  FR  28  January  3, 
1989)  is  canceled  and  deleted  from  the 
appendix  at  the  end  of  Subchapter  A  in 
41  CFR  Chapter  101, 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for.  and 
consequences  of,  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefiis:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

By  the  Administrator's  authority  (Sec. 
205(c).  63  Stat,  390;  40  U,S.C.  486(c)). 
FTR  Temporary  Regulation  3  is  added  to 
the  appendix  at  the  end  of  Subtitle  F  of 
Title  41  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

Federal  Travel  Regulatioo  Temporary 
Regulation  3 

April  5.  1989. 

To:  Heads  of  Federal  agencies. 
Subject:  Travel  and  transportation 
expense  payment  system  using 
contractor-issued  charge  cards, 
centrally-billed  accounts,  and 
travelers  checks. 
1,  Purpose.  This  regulation  prescribes 
policies  and  procedures  for  a  travel  and 
transportation  expense  payment  system 
which  provides  for  the  use  of  General 
Services  Administration  (GSA) 
contractor-issued  charge  cards, 
centrally-billed  accounts,  and  travelers 
checks  by  Federal  agencies  and  their 
travelers  to  procure  passenger 
transportation  services,  car  rentals,  and 


subsistence  (lodging,  meals,  etc.)  from 
commercial  facilities,  and  to  pay  for 
miscellaneous  travel  and  transportation 
expenses  incurred  during  official  travel. 

2.  Effective  date.  This  regulation  is 
effective  May  10.  1989. 

3.  Expiration  date.  This  regulation 
expires  November  29. 1989,  unless 
sooner  canceled  or  revised. 

4.  Scope.  This  regulation  shall  be  used 
in  conjunction  with  the  Federal  Travel 
Regulation  (FTR)  (see  41  CFR  Chapters 
301  through  304)  and  41  CFR  Part  101-41. 
Except  as  provided  in  this  temporary 
regulation,  all  provisions  of  the  FTR,  41 
CFR  Part  101-41.  and  related  regulations 
(e.g..  FTR  Temp.  Reg.  2.  governing  use  of 
airline/rail  contract  fares)  continue  in 
effect 

5.  Applicability. 

a.  This  regulation  applies  to  Federal 
agencies  and  departments  that 
participate  in  GSA's  travel  and 
transportation  expense  payment  system 
using  contractor-issued  charge  cands, 
centrally-billed  accounts,  and  travelers 
checks, 

b.  Except  for  the  use  of  contractor- 
issued  charge  cards,  this  regulation 
permits  eligible  cost-reimbursable 
contractors  working  for  the  Government 
to  participate  in  GSA's  travel  and 
transportation  expense  payment  system. 

6.  Background. 

a.  Under  41  CFR  101-41.203,  Federal 
agencies  normally  use  a  U.S. 
Government  Transportation  Request 
(GTR).  SF 1169.  to  purchase  passenger 
transportation  services  directly  from  a 
common  carrier  or  through  a  commercial 
travel  agent  under  contract  to  GSA.  (See 
FTR  Temporary  Regulation  1.)  Also, 
under  the  FTR.  travelers  are  eligible  for 
advances  to  pay  for  allowable  travel 
expenses.  Upon  completion  of  official 
travel,  the  employee  submits  a  travel 
voucher  to  the  agency  finance  office, 
which  reimburses  the  employee  for 
authorized  and  allowable  travel 
expenses. 

b.  Authority  to  deviate  from  41  CFR 
101-41.203  was  granted  by  the 
Administrator  of  General  Services  on 
August  4, 1983.  thus  allowing  eligible 
individuals  to  participate  in  the  charge 
card  program.  (See  48  FR  36893,  dated 
August  15. 1983.) 

c.  GSA  has  entered  into  a  new 
contract  with  Citibank/Diners  Club, 
Inc..  to  issue  and  maintain  charge  cards 
and  establish  centrally-billed  accounts. 
GSA  has  also  contracted  with  Citicorp 
for  the  issuance  of  travelers  checks  to 
be  used  by  Federal  employees  to  cover 
subsistence  and  other  allowable  travel 
and  minor  transportation  expenses. 

d.  For  more  efiective  cash 
management.  Office  of  Management  and 


Budget  (0MB)  Bulletin  88-17,  dated  July 
22, 1988,  prescribes  that  agencies  should 
advance  travel  funds  in  the  form  of 
travelers  checks  when  determined  tu  \>f 
in  the  best  interest  of  the  Government. 

7  Definitions.  For  the  purposes  of  this 
regulation,  certain  terms  used  herein  are 
defined  as  follows: 

a.  "Centrally-billed"  means  a 
Government  Travel  System  account 
established  by  the  contractor  at  the 
request  of  a  participating  agency 

b.  A  "charge  card  "  means  a  Citibank/ 
Diners  Club  charge  card  to  be  used  by 
travelers  of  a  participating  agency  to 
pay  for  passenger  transportation 
sen'ices.  subsistence  expenses,  and 
other  allowable  travel  and 
transportation  expenses  incurred  in 
connection  with  official  travel. 

c.  "Contractor"  means  Citibank/ 
Diners  Club,  Inc. 

d.  "Cost-reimbursable  contractor" 
means  contractors  performing  work 
under  cost-reimbursable  contracts  or 
other  eligible  contracts  as  defined  m  48 
CFR  Part  51,  including  (but  not  limited 
to): 

(1)  Contractors  working  under  cost- 
reimbursable  contracts  or  other  types  of 
contracts  involving  direct  travel  costs  to 
the  Government;  and 

(21  Contractors  working  for  the 
Government  at  specific  sites  under 
special  arrangements  with  the 
applicable  contracting  agency,  and 
which  are  funded  at  such  sites  through 
Congressional  appropriations  (e.g.. 
Government-owned,  contractor  ope.rated 
(GOCO).  federally  funded  research  and 
development  (FFRDC),  or  management 
and  operating  (M&O)  contracts]. 

e.  "FTD"  means  the  Federal  Travel 
Directory,  a  monthly  publication  issued 
by  GSA  and  the  Department  of  Defenst 
to  provide  up-to-date  information  on 
charge  cards,  contract  fares,  lodging 
rates,  car  rental,  per  diem  rates,  travel 
management  centers,  and  other  travel 
and  transportation  matters  Government 
employees  should  order  copi»'s  of  the 
FTD  through  their  appropriate 
headquarters  administrati\e  offices,  i  he 
FTD  is  also  available  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  For  ordering 
information,  telephone  the  central  order 
desk  on  (202)  783-3238  and  request  the 
Federal  Travel  Directory,  GPO  stock 
number  722-006-00000-3. 

f.  "Participating  agency"  means 
agencies  and  departments  that 
participate  in  GSA's  travel  and 
transportation  expense  payment  system. 

g  'Travelers  checks"  are  Citicorp 
travelers  checks. 

h.  "TMC"  means  a  Travel 
Management  Center  A  TMC  is  a 


commercial  travel  firm  under  contract  to 
GSA  that  provides  reservations. 
ticketing,  and  related  travel 
management  services  for  official 
travelers. 

8.  Travel  and  transportation  expense 
program.  This  GSA  travel  management 
program  incorporates  provisions  for  the 
following: 

a.  Individual  employee  charge  cards 
iispd  to  pay  for  majof  travel  and 

t:  If  s,.  . r.i!  i,r,  expenses:  i.e.,  passenger 
IN.-;  (    •   *   ■-,  tickets,  vehicle  rental 
ch,''L'  ^       i«  ngs,  meals,  etc.  (see  par. 
9): 

b.  Centrally-billed  accounts  used  by 
designated  agency  offices  primarily  for 
the  purchase  of  passenger 
transportation  services  (see  par.  12):  and 

c.  Travelers  checks  (or  cash)  used  for 
other  expenses:  i.e.,  laundry,  parking, 
local  transportation,  or  tips  (see  par.  14). 

9.  Individual  employee  charge  cards. 

a.  Issuing  charge  cards.  Participating 
agencies  shall  determine  and  name 
employees  who  may  be  issued  an 
individual  employee  charge  card.  The 
employees  will  be  requested  to  complete 
an  employee  card  account  application 
for  agency  approval  and  submission  to 
the  contractor.  The  charge  card  is  issued 
directly  to  the  employee  in  his  or  her 
name.  Cost-reimbursable  contractors 
are  not  eligible  to  use  the  charge  card. 

b.  Use  of  charge  cards. 

(1)  The  employee  shall  use  charge 
cards  issued  under  this  program  only  for 
expenses  incurred  in  conjunction  with 
off;(  hi  tr,iv(  j    p  ,  employee  shall  use 
the  duryj'      rfi  to  pay  for  official  travel 
expensf  s  tr  i he  maximum  extent 
possible.  There  is  no  preset  expense 
limit  on  the  charge  cards.  Although  the 
employee  is  liable  for  pajmient  of  all 
charges  incurred,  the  employee  shall  be 
reimbursed  by  his/her  agency  for  all 
authorized  and  allowable  travel  and 
transportation  expenses.  However. 
employees  are  cautioned  that  charges  in 
excess  of  authorized  and  allowable 
travel  and  transportation  expenses  (i.e.. 
lodging  and  meal  costs  which  exceed 
authorized  amounts)  are  the  fmancial 
responsibility  of  the  employee  and  are 
not  reimbursable.  Use  of  the  charge  card 
does  not  relieve  the  employee  of  the 
responsibility  to  employ  prudent  travel 
practices  and  to  observe  rules  and 
regulations  governing  official  travel  as 
set  forth  in  the  FTR  and  implementing 
agency  regulations. 

(2)  "The  charge  card  may  be  used  to 
pay  for  passenger  transportation 
services  (including  services  under 
contract  fares  offered  by  carriers  under 
contract  to  GSA)  at  the  transporiation 
carrier's  ticket  counter.  TMC  or  agency 
travel  office,  as  appropriate,  under  the 
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pdrticipaUng  agency  s  pohcx^s  and 
procedures.  Agencies  may  elect  to 
prohibit  employees  from  using  the 
charge  card  to  purchase  serMces 
directly  from  a  earner  The  charge  caid 
shall  not  be  used  to  procure  travel  and 
transportation  ser\ices  from  commercial 
iravtl  agencies  that  are  not  under 
contract  to  the  Governrnpnf  to  provide 
such  services  to  the  Gcvemment 
traveler. 

c.  Monihh  contractor  bills  and 
payments,  the  terms  of  the  contract 
with  Citibank/Diners  Club.  Inc..  require 
billing  and  payment  to  be  performed  in 
the  following  manner  The  contractor 
bills  chdges  directly  to  the  individurt! 
emplo\»?e  each  month.  Charges  billed  to 
the  individual  employee  are  due  and 
must  be  paid  in  full  within  25  cdlendar 
days  of  the  billing  date.  There  are  no 
ulterest  or  late  charges,  and  extended  or 
partial  payment  is  not  permitted. 
Questions  concerning  billings  and 
payments  should  be  directed  to  the 
contractor  at:  l-«X)-525-5289  or  inv 
799-9000. 

d.  Travel  voucher  claims. 

[X]  Preparing  and  submittin-^  "avel 
vouchers.  Upon  completing  official 
travel,  the  employee  must  prepare  ^n  ^ 
submit  a  travel  voucher  in  the  usual 
manner  to  be  reimbursed  under  the  F-TR 
and  agency  policies  and  procedures 
together  with  any  required  receipts,  to 
the  appropnate  finance  or  paying  offirn 
The  employee  is  reimbursed  for 
authorized  and  allowable  travel  and 
transportation  expenses.  Participating 
agencies  shall  process  travel  vouchers 
within  the  time  limits  prescribed  in  ONtR 
Bulletin  88-17  of  July  22, 1988. 

(2)  Unused  transportation  tickefs. 
Unused  or  partially  unused  tickets 
purchased  with  individual  cards  shall  be 
returned  to  a  TMC  or  carrier  and  a 
refund  credit  receipt  obtained.  Unused 
tickets  that  have  been  prepaid  for 
pickup  at  the  airport  must  b«  refunded 
by  the  airline  upon  whose  ticket  stock 
the  ticket  was  issued.  The  employee 
may  claim  reimbursement  on  the  travel 
voucher  only  for  the  cost  of  the  tickpfs 
actually  used.  Refunds  for  unused 
tickets  will  be  credited  to  the 
employees's  account.  The  unus»>d  :n.ket» 
shall  not  be  submitted  with  the  travel 
voucher. 

(3)  Tran.^portation  charges  ana 
a'is.'i^nment  of  rights.  Use  of  chdrv- 
cirds  for  purchase  of  passenger 
transportdtion  services  is  considered  to 
bf  a  cash  purchase.  Travel  vouchers 
s:h:r.;Hed  for  reiinbursemcnt  of 
trinsportdtion  purchased  with  (  harge 
cards  must  include  a  statement  which 
assigns  to  the  United  States  all  rights 
whi(  h  the  traveler  has  in  connection 
with  recovery  of  overcharge's  from  the 


carTier(s).  This  statement  is  preprinted 
on  the  SF  1012,  Travel  Voucher,  and 
must  be  initialed  by  the  employee  when 
claiming  reimbursement  for 
Ir  insportdlion  expenses,  F.mplovees 
using  agency  travel  vouchers  under 
approved  exceptions  to  the  SF  1 112  must 
add  this  statement  if  it  is  net  prt  printed 
on  the  voucher. 

la  Charge  card  cancel  la;  oji  a:ui 
suspension.  Charge  cards  may  be 
canceled  by  the  employee,  the 
participating  agency,  or  the  cont'dc'.or 
Cancelldiions  may  be  acconplished  by 
telephone  notification  with  subsequent 
written  confirmation  to  the  (-.ontrdclor 
The  contractor  mav  cdocel  .in 
employees  card  when  the  contractor's 
statement  has  not  be  paid  in  full  120 
calendar  days  after  the  ddte  the 
statement  wis  issuf-d  The  contractor 
may  suspend  an  ^'mpioyee's  card  when 
the  contractor's  sta'pment  has  not  been 
paid  in  full  60  calendar  days  after  the 
date  the  statement  was  issued.  In  either 
event,  the  contractor  will  cancel  or 
suspend  an  employees  uard  only  on 
notification  to  and  with  the  c.onv  urrence 
of  the  participating  aguncy. 

11  Lost  or  stolen  charge  cards.  An 
en^ployee  is  not  responsible  for  any 
(.n.trijes  incurred  against  a  lost  or  stolen 
<  ard  provided  the  empio>ee  promptly 
rt'por's  loss  of  the  card  to  the  contractor 
under  the  terms  of  the  cardmember 
,tg:t>en!ent  signtKi  by  the  employee  when 
the  r.harge  card  was  issued.  Employees 
may  call  the  following  telephone 
numbers  24  houis  a  day  to  report  lost  or 
stolen  charge  cards; 
In  the  continental  U.S.,  Alaska,  Hawaii. 
and  Virgin  Islands  (toll  free).  1-flOO- 
52.5-9(KO 
In  Canada  |call  collect).  (>-30a-779-8235 
In  Puerto  Rico  (call  collect),  3"-800-525- 

9040 
In  the  Canbl>ean.  0-8<T9-2VlS-7181 
In  Colorado  (except  Denver)  (toll  free), 

1 -rt(W)-332-P340 
!n  T.-^Topolitan  D^-nver  (dial  direct), 
7."9-fi2J5;''"9-15<H 
These  telephone  numbers  aie  also 
published  in  the  FTD. 

12.  Participating  agency  centrally- 
billed  accounts. 
a.  Establishment. 
(1)  Participating  agencies  may 
estabhsh  centrally-billed  accounts  v^ith 
the  contractor  for  one  or  more 
designated  offices  withm  tne  agency  to 
primarily  purchase  transportation 
services,  principally  for  groups  or  for 
infrequent  travelers;  i.e.,  employees  not 
designated  to  receive  individual  r.irds 
Agencies  shall  ensure  that  only 
authorized  personnel  use  the  accounts 
and  that  all  tickets  purchased  are 


authorized.  Charge  cards  are  not  issued 
for  centrally-billed  accounts. 

(2)  The  Federal  agency  may  also  allow 
centrally-billed  accounts  to  be 
cstdhliHhed  for  use  by  eligible  cusf- 
recmhursab'e  Government  contractors. 
These  accounts  must  be  established  at 
the  specific  request  of  the  agency  and 
are  subject  to  approval  by  GS.A  s 
contracting  officer. 

b.  L  'se  of  centrally-billed  accounts. 
Centrally-billed  accounts  may  be  used 
only  if  agencies  use  a  TMC  or  agency 
travel  office.  They  are  intended 
principally  to  supplement  the  individual 
card,  rather  than  as  the  sole  means  of 
purchasing  airline  tickets  for  all  agency 
employees. 

c.  Contractor  billing  and  payment. 
Consolidated  contractor  airline  ticket 
charges  accrued  through  use  of 
centrally-billed  accounts  shall  be  billed 
monthly  to  the  agency's  finance  and 
paying  office.  Expenses  billed  monthly 
against  centrally-billed  accounts  aie 
paid  to  the  contractor.  Monthly  payment 
of  charges  incurred  through  the  use  of 
centrally-billed  accounts  is  subject  to 
the  provisions  of  the  Prompt  Payment 
Act,  as  amended,  and  charges  billed  to 
agency  offices  are  due  in  full  within  30 
calendar  days  of  the  billing  date. 

d.  Travel  voucher  claims. 

(1)  Preparation  and  submission  of 
travel  vouchers.  On  completing  official 
travel,  the  employee  shall  prepare  and 
submit  a  travel  voucher  in  the  usual 
manner,  together  with  any  required 
receipts,  to  the  finance  and  paying 
office,  to  be  reimbursed. 

(2)  Unused  transportation  tickets.  The 
employee  shall  submit  to  the 
appropriate  agency  office  all  unused 
transportation  tickets  (wholly  or 
partially  unused)  purchased  under  a 
centrally-billed  account.  In  turn,  the 
agency  shall  return  the  unused  tickets  to 
the  T\1C  through  use  of  the  SF  1170. 
Redemption  of  Unused  Tickets,  and 
maintain  a  copy  of  the  SF  1170  on  file 
until  the  credit  appears  as  an 
adjustment  to  the  agency's  bill  from  the 
TMC.  Policies  and  procedures  regarding 
the  use  of  the  SF  1170  are  provided  in  41 
CFR  Subpart  101-11.2. 

13.  Financial  obligations/liabihty. 

a.  E.niployef.  Except  for  charges 
accrued  against  promptly  reported  lost 
or  stolen  cards,  employees  with  charge 
cards  are  liable  for  all  billed  charges 
(see  pars.  9b  and  11).  Government 
employees  must  pay  their  just  financial 
debts  under  section  206  of  Executive 
Order  11222  (May  8. 1965)  and  Office  of 
Personnel  Management  Regulations.  5 
CFR  735.207.  At  the  request  of  the 
contractor.  Federal  agencies  and 
departments,  without  Govemmenf 


liability,  may  assit^t  in  collecting 
delinquent  employee  accounts  after  60 
calendar  days. 

b.  Government.  The  Government 
assumes  no  liability  for  charges  incurred 
on  employee  charge  cards,  nor  is  the 
Government  liable  for  lost  or  stolen 
charge  cards,  The  Government  is  liable 
only  for  authorized  charges  incurred  in 
conjunction  with  official  travel  on 
rentrally-billed  accounts. 

14.  Travelers  checks.  Travelers 

I. hecks  issued  under  this  program  are 
available  to  participating  agencies  in 
denominations  of  S20.  S50.  SlOO.  $500 
and  Si. 000.  Specific  arrangements  for 
issuing,  shipping,  and  paying  for  bulk 
stocks  of  travelers  checks  are  made 
during  initial  discussions  between 
Citicorp  and  the  participating  agency 

15.  Lost  or  stolen  travelers  checks. 
Lost  or  stolen  travelers  checks  shall  be 
reported  promptly  by  telephone  to 
Citicorp.  Employees  may  call  the 
following  numbers  24  hours  a  day  to 
report  lost  or  stolen  travelers  checks 
and  to  obtain  refund  information: 

In  the  continental  U.S.  {also  serves  as 

access  to  Operations  Center).  1-800- 

645-6556 
Outside  the  continental  U.S.  (Alaska. 

Canada)  (also  serves  as  Citicorp 

Hotline),  813-623-1709 
Europe,  Middle  East,  and  Africa  (call 

London  Office  collect),  l-*38-1414 
In  Latin  America.  813-626-^1444 
United  Kingdom,  Dial  100;  ask  for 

FREEFONE  Citicorp  Travelers  Checks 
Seoul,  Korea  (call  collect).  2-738-8914 
Tokyo  (call  collect).  3-501-1348 
Hong  Kong  (call  collect).  5-«21-7215 
Sydney,  Australia,  2-239-9533 
Within  Australia  (toll  free).  2-00&- 

022272 
Singapore.  223-1U09 
Taipei.  Taiwan  (call  colled).  2-713-9739 

These  telephone  numbers  are  also 
published  in  the  FTD. 

16.  Establishing  account!, 

a.  The  contractor  will  issue  charge 
cards  and  establi.sh  centrally-billed 
accounts  only  upon  the  request  of 
authorized  representatives  of 
participating  agencies.  Interested  offices 
within  the  participating  agency  shall 
contact  their  local  administrative  or 
travel  office  to  initiate  this  program. 
Only  the  headquarters  agency  office, 
however,  can  approve  pdrticipation  in 
the  program. 


b.  The  contractor  mails  charge  cards 
to  authorized  individuals  or  to 
requesting  agency  offices  within  3 
workdays  of  being  notified. 

17.  Additional  agency  guidance  and 
information. 

a.  Purchasing  passenger 
transportation. 

(1)  Passenger  transportation  services 
procured  with  contractor-issued  charge 
cards  under  this  payment  system  are  not 
subject  to  the  cash  limitation 
established  by  the  Administ'-ator  of 
General  Services  at  41  CFR  41.203-2. 
Any  credit  card  other  than  the 
contractor-issued  charge  card,  and  all 
travelers  checks  used  to  purchase 
passenger  transportation  services  shall 
be  conside'id  the  equivalent  of  cash 
and  sublet  i  to  the  cash  limitation  and 
provisions  of  41  CFR  101-»1. 203-2. 

\2]  The  portion  of  the  charge  card 
application  form,  Optional  Employee 
Data,  Field  2.  is  to  be  used  to  record  the 
standard  Federal  organization  code(8) 
contained  in  the  Department  of 
Commerce/National  Bureau  of 
Standards  publication,  Codes  for  the 
Identification  of  Federal  and  Federally- 
assisted  Organizations  (FIPS  PUB  95). 
dated  December  23, 1982  Specific 
details  concerning  this  requirement  will 
be  communicated  by  the  contractor 
directly  to  each  participating  agency 
during  the  initial  program 
implementation  phase. 

b.  Submitting  passenger  ticketing 
information  to  GS.'\  foraudlL 

(1)  Travel  vouchers  containing 
reimbursable  transportation  charges 
purchased  with  contractor-issued  charge 
cards  shall  not  be  considered 
trar,.sportation  vouchers  under  41  CFR 
101-41  807 

(2|  Passenger  ticketing  information  is 
funiished  directly  by  the  contractor  to 
GSA  s  C)ffice  of  Transportation  Audits. 
It  is  used  to  identify  and  collect  carrier 
overcharges. 

c.  E.\animation  of  payments  and 
collection.  The  Transportation  Act  of 
1940.  as  amended  (31  U.S.C.  3726). 
authorizes  the  GSA  Transportation 
Audit  Division  (see  41  CFR  101-41.102) 
to  issue  a  notice  of  overcharge  when 
GS.A  finds  that  a  carrier  has  been 
overpaid  for  the  services  rendered. 

(1)  Under  the  provisions  of  41  CFR 
Subpart  101-41,5,  earners  are  requested 
to  refund  amounts  due  the  United 


States.  Refund  checks  are  to  be  made 
payable  to  the  General  Services 
Administration  and  mailed  promptly  to 
General  Services  Administration.  P.O. 
Box  93746.  Chicago.  IL  60673.  Payment 
or  credit  to  the  contractor  is  not 
considered  proper  payment  of 
overcharge  claims  due  the  U.S. 
Government. 

(2)  Protests  to  notices  of  overcharges 
are  handled  and  processed  in 
accordance  with  41  CFR  101-41.503. 

(3)  Collection  of  unrefunded 
overcharges  owed  to  the  U.S. 
Government  are  processed  in 
accordance  with  41  CFR  101-41.504. 

(4)  Debts  collected  by  GSA  based  on 
audits  of  transportation  accounts  are 
deposited  to  miscellaneous  receipts,  U.S. 
Treasury. 

(5)  Claims  against  the  United  States 
related  to  the  actions  taken  above  are 
processed  under  41  CFR  Subpart  101- 
41.6. 

(6)  Reconsideration  and  review  of 
GSA  transportation  claim  settlements 
follow  the  provisions  of  41  CFR  Subpart 
101-11.7. 

18.  Employee  training.  Participating 
agencies  shall  ensure  that  each  of  their 
eligible  employees  is  adequately  trained 
in  the  use  of  the  contractor-issued 
charge  card  or  centrally- billed  account 
before  allowing  them  to  use  either  a 
charge  card  or  use  a  centrally-billed 
account. 

19.  Agency  participation.  Agencies  or 
departments  desiring  to  participate  in 
this  program  should  contact  the  Travel 
and  Transportation  Management 
Division  (FBT),  General  Services 
Administration,  Washington.  DC  20406^ 
telephone  (703)  557-1264  or  FTS  557- 
1264. 

20.  Comments  and  recommendations. 
Conunents  and  recommendations 
regarding  the  travel  and  transportation 
expense  payment  system  or  this 
regulation  may  be  sent  to:  General 
Services  Administratioa  Federal  Supply 
Service,  Office  of  Transportation  and 
Property  Management,  Travel  and 
Transportation  Management  Division 
(FBT),  Washington,  DC  20406. 

Richard  G.  Austin. 

A  cling  Adm  inistrator  of  General  Service*. 

(FR  Doc.  89-10884  Filed  5-9-89:  8:45  am) 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 


Child  Care  Liability  Insurance  Task 
Force;  Employer  Based  On  or  Near 
Site  Child  Care;  Request  for 
tnformation 

agency:  0''ii:e  of  the  Secretary,  Labor 
ACTION:  Notice  of  request  for 
.rfnrniuion  concerning  employers' 

p  iss.iiN'  prrhlems  and  insight  in 
o')tri:r!ing  djcquafe  and  affordable 
liability  insurance  for  on  or  nrar  site 
child  care  services. 


summary:  The  President  has  asked  the 
Secretary  "f  Ldbor  to  i.it"!Tr-;:-e 
obsUiclcs  which  m.iy  obs;r\j( '  employers 
from  purchdsinR  luihilitv  insurance  for 
child  care.  In  March,  the  Secretary 
established  the  Task  Force  on  Child 
Care  Liability  Insurance,  which  will 
study  this  issue  before  the  Secretary 
reports  hack  to  the  President  in  October 
of  this  vear  The  special  task  force  is 
already  beginning  to  collect  available 
Information,  work  with  other  federal 
aj^ncies,  and  contact  knowledgeable 
and  interested  groups  However,  since 
time  is  of  the  essence,  the  task  force  is 
requesting  insight  and  information  from 
any  interested  parties  who  know  about 
the  problems  th.it  employers  may  face  in 
obtaining  hability  insurance  for  on  or 
nt.'ar  si'e  child  care 

DATE:  Written  comments  on  this  notice 
are  invi'ed  and  must  be  received  on  or 
before  |une  W.  1989 
ADDRESS:  Written  comments  shall  be 
sibm'tied  t  )  Ms  Dcbra  Bowland, 
[)irect!)r.  Task  Korce  on  Child  Care 
1  i.ii)ilit\  Insurance  I'  S  Department  of 
Labor  Rnoni  S-3002.  Frances  Perkins 
nin!d;ns^,  2i)<)  Cii-.stit'jtion  Avenue  NW. 
WashinK'on  DC  ^IXXI" 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms  Debr  1  Bowland.  Director,  Task 
Force  on  Child  Care  Liability  Insurance. 
Telephone  1202!  'i2:,t-«611  (this  is  not  a 
toll  free  number! 
SUPPLEMENTARY  INFORMATION: 

Background 

The  President  recognizes  the 
increasing  participation  of  women  in  the 
workforce.  He  has  proposed  legislation 
that  not  only  helps  parents  provide  care 
for  their  children  while  they  work,  but 
also  enhances  parental  options  and 
choices  of  child  care.  This  would  be 
done  through  various  tax  credit 
proposals  and  an  expanded  Head  Start 
program. 

The  President  also  recognizes  that 
there  may  be  some  special  problems  in 
the  liability  insurance  area  which  might 
h.ue  contributed  to  limiting  the 


availability  of  child  care,  particularly  in 
terms  of  employer  provided  or 
sponsored  child  care  at  or  near  the 
worksite. 

Because  of  this,  he  has  directed  me 
".  .  .  to  determine  what  obstacles  stand 
in  the  way  of.  .  ."employers 
purchasing  liability  insurance  for  child 
care  and  to  report  back  to  him  by 
October  of  this  year.  In  studying  this 
area,  if  we  uncover  significant  barriers 
standing  in  the  way  of  insuring 
prospective  child  care  providers,  1  will 
recommend  possible  ways  to  address 
the  problem. 

In  March,  I  established  a  special  task 
force  within  the  Department  of  Labor  to 
study  this  problem.  This  task  force  has 
already  begun  work  collecting  available 
information  and  sources  of  information. 
It  is  actively  working  with  other 
agencies  in  the  federal  government  ifor 
example,  it  is  coordinating  its  work  with 
the  Department  of  Commerce  evaluation 
of  the  Risk  Retention  Act).  It  has  also 
begun  to  make  contacts  with  many  otber 
knowledgeable  and  interested  groups 
including  State  agencies,  insurers, 
employers,  child  care  providers,  etc. 
However,  we  know  that  time  is  very 
short. 

Specific  Request 

Simply  put.  we  are  requesting 
information  or  insight,  from  individuals 
or  groups,  as  to  possible  problems 
employers  may  face  in  obtaining 
adequate  and  a^ordable  liability 
insurance  for  child  care  they  may  wish 
to  offer  their  employees  either  at  or  near 
the  worksite.  Specifically,  we  are  asking 
for  available  information  on  questions 
such  as  the  following: 

1.  Availability — How  easy  is  it  for 
employers  to  either  get  separate  child 
care  liability  insurance  or  add  it  to  their 
other,  existing  liability  insurance 
policies?  How  many  insurance 
companies,  writing  which  lines  of 
insurance,  provide  either  separate  child 
care  policies  or  are  willing  to  add  it  to 
other  policies?  Does  it  make  any 
difference  how  big  the  employer  is  or  in 
what  geographical  or  State  area  the 
employer  is  located?  How  many 
employers  have  been  willing  to  self- 
insure  (or  use  a  captive  insurer  for)  such 
a  program  and  what  is  their  liability 
experience? 

2.  Affordability — How  much  does 
insurance  cost,  using  measures  such  as 
per  child  per  year?  What  affects 
premium  costs  (e.g.,  experience,  size  of 
employer,  geographic  location,  training 
of  child  care  staff.  State  standards,  loss 
prevention  measures,  etc.)?  Are  costs 
rising  or  falling?  Are  reserving  practices 
appropriate? 


3.  Adequacy — Do  employers  feel  that 
the  coverage  available  and  affordable  is 
.uleqiiate  to  protect  them  against  future 
liahilily?  Does  the  coverage  last  for  the 
term  of  the  potential  liability  (e.g..  for 
the  time  until  a  child  reaches  majority )? 
What  kinds  of  deductibles,  exclusions, 
cips,  or  other  limitations  are  included  in 
the  insurance?  What  kinds  of  liabilities 
are  included  in  the  child  care  umbrella 
(e.g.,  product  liability,  medical,  child 
abuse,  transportation,  etc.)?  Have 
employers  felt  the  need  to  contract  out 
services  in  an  attempt  to  limit  firm 
liability? 

4.  Group  PurvhuHing  Plans  and  Risk 
Rt'tt'iition  Groups — In  what  geographic 
areas  do  such  groups  operate,  if  any? 
Are  they  becoming  more  common?  How 
do  premiums  compare  with  those  th.it 
would  be  otherwise  charged  in  the 
geographic  area?  Are  the  risk  retention 
groups  adequately  reserved?  What 
requirements  exist  for  joining  such 
groups? 

5.  Reinsurance — How  available  is 
r(;!nsurance  and  at  what  price?  Are 
reinsurers  becoming  more  or  less 
available  and/or  affordable?  What 
requirements  do  reinsurers  impose  on 
insurers? 

6.  State  Activities— What  are  the 
differences  in  State  action  and  what  has 
been  their  experience  in  such  areas  as 
market  assistance  programs,  joint 
underwriting  agreements,  rate  setting, 
mandating  standards  for  t  hild  care 
facilities,  etc?  Are  there  any  local 
government  practices  that  have  had  a 
significant  impact  (e.g..  local 

(  ertification  standards  for  child  care 
providers)? 

7.  Liability  Experience — Have  the 
number  of  claims  been  rising?  Has  their 
dollar  amount  (in  total  and  on  average) 
been  changing?  What  are  the  differences 
by  State?  What  specific  tort  law 
doctrines  have  resulted  in  liability? 
Have  any  States  acted  to  modify  tort 
doctrines  to  control  liability?  Are  parties 
being  held  liable  that  thought  they  were 
covered? 

In  addition  to  these  specific  questions, 
if  there  is  other  information  that  anyone 
in  the  public  thinks  would  be  of  use,  or 
which  deals  with  related  areas  such  as 
providing  child  care  through  an 
employer's  flexible  benefit  plan,  off-site 
child  care  facilities,  etc,  such 
information  would  be  welcome. 

Signed  at  Washington,  DC  this  4th  day  of 

M,^y  19H9. 

Elizabeth  Dole, 

Sfcrviary  of  Labor. 

|FR  Doc.  89-11213  Filed  5-9-89;  8:45  anij 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1206 

RIN:  3124-AA06 

Open  Meetings 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 


Separate  Parts  In  Ttiis  Issue 

Part  II 

Department  of  Education.  .:04a0 


SUMMARY:  The  U.S.  Merit  Systems 
Protection  Board  (the  Board]  is  revising 
its  regulations  in  this  part  in  plain 
English.  The  Board  has  completed  a 
thorough  review  of  its  existing 
regulations  to  identify  any  words  or 
phrases  that  could  be  rewritten  to  be 
more  readily  understood  by  persons 
who  are  not  practitioners  in  personnel 
administration  or  the  law.  The 
regulations  published  today  reflect  that 
review.  The  revised  language  is  not 
intended  to  change  the  meaning  or 
requirements  of  existing  sections, 
EFFECTIVE  DATE:  May  11,  1989 
FOR  FURTHER  INFOHMATtON  CONTACT: 
Charles  J.  Stanislav,  (202)  653-8931. 

List  of  Subjects  b  5  CFR  Part  1206 

Administrative  practice  and 
procedure.  Board  meetings. 

Accordingly,  the  Merit  Systems 
Protection  Board  revises  5  CFR  Part  1206 
as  follows: 

PART  1206— OPEN  MEETINGS 
Subpart  A— Purpose  and  Policy 

St'c 

120C.1  Purpose. 

1206.2  Policy. 

1206.3  Definitions. 

Subpart  B — Procedures 

1206.4  Notice  of  meeting. 

1206.5  Change  in  meeting  plans  after  notice. 

1206.6  Decision  to  close  meeting, 

1206.7  Record  of  meetings. 


1206.8  Providing  information  to  the  public. 

1 206.9  Procedures  for  expedited  closing  of 
meetings. 

Subpart  C— Conduct  of  Meetings 

12t>m     Mi'ftmg  pldce. 
1206,12     Role  of  observers. 
Authority:  5  US.C.  552b. 

Subpart  A— Purpose  and  Policy 

§  1206.1     Purpose. 

The  purpose  of  this  p.irt  is  to  prescribe 
the  procedures  by  which  the  Board  will 
conduct  open  meetings  in  accordance 
with  the  Government  in  the  Sunshine 

Act  (5U,S,C.  552hl  ftbe  Act"). 

§  1206.2     Policy. 

The  Board  will  provide  the  public  with 
the  fullest  practicable  information 
regarding  its  decision-making  processes, 
while  protecting  individuals'  rights  and 

the  Board's  ability  to  carry  out  I's 
responsibilities.  Meetings  at  which  the 
Board  members  jointly  conduct  or 
dispose  of  official  business  are 
presumptively  open  to  the  publu  ,  The 
Board  will  close  those  meetings  in  whole 
or  in  part  only  in  accordance  with  the 
exemptions  provided  under  5  US  C, 
552b(cj.  and  only  when  doing  so  is  in  the 
public  interest. 

§  1206.3    Definitions. 

The  following  definitions  apply  to  this 
part: 

(a)  "Meeting"  means  deliberations  of 
at  least  two  Board  members  that 
determine  or  result  in  the  joint  conduct 
of  official  Board  business. 

(bj  "Member"  moans  one  of  the 
members  of  the  Merit  Systems 
Protection  Board. 

Subpart  B— Procedures 

§  1206.4    Notice  of  meeting. 

(a)  Notice  of  a  Board  meetin,(j  will  be 
published  in  the  Federal  Register  at 
least  one  week  before  the  meeting.  Each 
notice  will  include  the  following 
information: 

(1)  The  time  of  the  meeting; 

(2)  The  place  whcrr  the  meeting  will 
be  held; 

(3)  The  subject  and  a^jenda  of  the 
meeting; 

|4)  VVhethf  r  the  meeting  is  to  be  open 
to  the  public  or  closed;  and 

(.t)  The  name  and  telephone  number  of 
a  Board  official  responsible  for  receiving 
inquiries  regarding  the  meeting. 
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(b)  The  Board,  by  majority  vote,  may 
provide  less  than  one  week's  notice. 
When  it  does  so,  however,  it  will 
provide  notice  of  the  meeting  at  the 

earliest  practicable  time. 

§1206,5     Change  in  meeting  pt.jris  a<'.»>'' 
notice 

idj.After  notice  of  a  meeting  has  been 
published,  the  Board  may  change  the 
time  or  place  of  the  meeting  only  if  it 
announces  the  change  publicly  at  the 
earliest  practicable  time. 

(b)  After  notice  of  a  meeting  has  been 
published,  the  Board  may  not  change 
either  the  subject  matter  of  the  meeting 
or  the  decision  that  the  meeting  will  be 
open  to  the  public  or  closed  unless  both 
of  the  following  conditions  are  met: 

(1)  By  majority,  recorded  vote,  the 
Board  members  determine  that  Board 
business  requires  the  change  and  that  no 
earlier  announcement  of  the  change  was 
possible;  and 

(2)  Notice  of  the  change,  and  of  the 
individual  Board  meiT'i  -^      ite.  is 
published  in  the  Federal  Register  at  the 
earliest  practicable  time. 

§  1206,6     Decision  to  close  meeting. 

(a)  Bubis.  liie  Board,  by  majority  vote, 
may  decide  to  close  a  meeting  in 
accordance  with  the  provisions  of  5 
U.S.C.  552b(c)(l)  to  552b(c)(10)  when 
closing  the  meeting  is  in  the  public 
interest. 

(b)  General  Counsel  certification.  For 
every  meeting  that  is  closed  to  the 
public  in  whole  or  in  part,  the  General 
Counsel  will  certify  that  closing  the 
meeting  is  proper,  and  will  state  the 
basis  for  that  opinion. 

(c)  Vote.  Within  one  day  after  voting 
to  close  a  meeting,  the  Board  will  make 
publicly  available  a  record  reflecting  the 
vote  of  each  member.  In  addition,  within 
one  day  after  any  vote  to  close  a  portion 
or  portions  of  a  meeting  to  the  public, 
the  Board  will  make  publicly  available  a 
full  written  explanation  of  its  decision  to 
close  the  meeting,  together  with  a  list 
naming  all  persons  expected  to  attend 
the  meeting  and  identifying  their 
affiliation,  unless  that  disclosure  would 
reveal  the  information  that  the  meeting 
was  closed  to  protect. 


1iC»6, 


Recora  of  Tiec: 


(a)  Closed  Meeting.  When  the  Board 
has  decided  to  close  a  meeting  in  whole 
or  in  part,  it  will  maintain  the  following 
record: 
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(1)  A  transcript  or  rt^cording  of  'he 
proceeding; 


p  .y  f^ 


3ub|ect  matter  of  meetinys  or  portions  of      ACTION:  Interim  rule  with  request  for 
meetings  that  are  closed  under  this  comment. 
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imm 


which  rquires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Since  policies  currently  in  effect  do 
not  include  these  quality  adjustment 
provisions,  good  cause  is  shown  for 


List  of  Subjects  m  7  U  R  Part  401 
Crop  insurance.  Sunflower  seed 
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(1)  A  transcript  or  recording  of  the 
proceeding; 

(2)  A  copy  of  the  General  Counsel  s 
certification  under  §  1205(b)  of  this  part; 

f3)  A  statement  from  the  presiding 
official  specifying  the  time  and  place  of 
the  meeting  and  naming  the  persons 
present;  and 

(4)  A  record  (which  may  be  part  of  the 
transcript)  of  all  votes  and  all 
documents  considered  at  the  meeting. 

(b)  Open  meeting.  Transcripts  or  other 
records  will  be  made  of  all  open 
meetings  of  the  Board.  Those  records 
will  be  made  available  upon  request  at  a 
fee  representing  the  Board's  actual  cost 
of  making  them  available 

§1206.8    Providing  tnformatton  to  ttw 
public. 

Information  available  to  the  public 
under  this  part  will  be  made  available 
by  the  Office  of  the  Clerk  of  the  Board, 
U.S.  Merit  Systems  Protection  Board, 
U20  Vermont  Avenue,  NW.. 
Washington.  DC  20419.  Individuals  or 
organizations  with  a  special  interest  in 
activities  of  the  Board  may  ask  the 
Office  of  the  Clerk  to  have  them  placed 
on  a  mailing  list  for  receipt  of 
information  available  under  this  part. 

§  1206.9    Procedur**  for  expedited  ctosing 
of  nwetlngs. 

Instead  of  following  the  pi^cedures 
described  in  §S  1206.4  through  1206.8  of 
this  part,  and  in  §§  1206.11  <:nd  120612. 
the  Board  may  expedite  the  closing  o^  'ts 
meetings  'inder  the  following  conrlition.s 
by  using  tlie  following  procedures: 

(a)  Finding.  (1)  Most  regular  Board 
business  consists  of  reviewing  initial 
decisions  in  cases  adjudicatrd  after  an 
opportunity  for  a  hearing  has  been 
provided.  Based  on  a  review  of  this 
circumstance,  the  legislative  histon,'  of 
the  Civil  Service  Reform  Act  of  I'^rs 
(Pub.  L.  95-454),  the  Government  in  the 
Sunshine  Act  (5  U.S.C,  552b),  and  the 
Board's  regulations  at  5  CFR  Part  1201, 
the  Board  finds  that  a  majority  of  its 
meetings  may  properly  be  chr^ed  to  tht- 
public  under  5  US  C.  552b(c)(10)  and 
552b(d)(4) 

(2)  Absent  a  compelling  public  interest 
to  the  contrary,  meetings  or  portions  of 
meetings  that  can  be  exr.ected  to  be 
closed  under  these  procedures  include 
meetings  held  to  consider  the  following: 
Petitions  for  review  or  cases  that  have 
been  or  may  be  reopened  under  5  CFR 
1201. 114  through  1201,117:  proposals  to 
take  action  against  administrative  law 
judges  under  5  CFR  1201.131  through 
1201.136;  and  actions  brought  hv  the 
Special  Counsel  under  5  CFR  1201  129 

(b)  Annnuncemert.  The  Board  will 
announce  publicly,  at  the  earliest 
practicable  time,  the  time,  place,  and 


subject  matter  of  meetings  or  portions  of 
meetings  that  are  closed  under  this 
provision. 

(c)  Procedure  for  closing  meetings 
under  this  section.  At  the  beginning  of  a 
meeting  or  portion  of  a  meeting  that  is  to 
be  closed  under  this  section,  the  Board 
may,  by  recorded  vote  of  two  of  its 
members,  decide  to  close  the  meeting  or 
a  portion  of  it  to  public  observation.  The 
Board  may  take  this  action,  however, 
only  after  it  receives  a  certification  by 
the  General  Counsel  under  §  1206.6(b)  of 
this  part. 

(d)  Record  Availability  When  the 
Board  has  closed  a  meeting  or  portion  of 
a  meeting  under  this  paragraph,  it  will 
make  the  following  available  as  soon  as 
practicable' 

1 1 1  .A  written  rer  ord  reflecting  the  vote 
of  each  participating  member  of  the 
Board  with  respect  to  closing  the 
meeting,  and 

(2)  The  General  Counsel  certification 
under  §  1206.6(b). 

Subpart  C— Conduct  of  Meetings 

;  1 206. 1 1     Meeting  place. 

The  Board  will  hold  open  meetings  in 
meeting  rooms  designated  in  the  public 
announcements  of  those  meetings. 
Whenever  the  number  of  observers  is 
greater  than  can  be  accommodated  in 
the  designated  meeting  room,  however. 
it  will  make  alternati\e  facilities 
available  to  the  extent  possible. 

§  1206.12    Bole  o<  observers. 

The  public  may  attend  open  meetings 
for  the  sole  purpose  of  observation. 
Observers  may  not  participate  in  the 
meetings  unless  they  are  expressly 
invited  to  do  so.  They  also  may  not 
create  distractions  that  interfere  with 
the  conduct  and  disposition  of  Board 
business,  and  they  may  be  asked  to 
leave  if  they  do  so.  Observers  of 
meetings  that  are  partially  closed  must 
leave  the  meeting  room  when  they  are 
asked  to  do  so, 
Rotjert  E.  Taylor. 
Clerk  of  the  Board. 

Date:  May  B.  1989. 
(FR  Doc.  89-11306  Filed  5-10-89;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

1  Amdt.  No.  50-,  [)oc.  No.  6660S1 

General  Crop  Insurance  Regulationt 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 


action:  Interim  rule  with  request  for 
comment, 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1990  and 
succeeding  crop  years,  for  the  purpose 
of  amending  claim  for  indemnity  section 
of  the  Sunflower  Seed  Endorsement  to 
add  a  quality  adjustment  based  on  seed 
damage.  The  intended  effect  of  this  rule 
is  to  provide  a  quality  adjustment 
feature  based  on  seed  damage  not 
presently  included  in  the  endorsement. 

DATES:  This  rule  is  effective  May  11, 
1989.  Comments  should  be  received  by 
July  10, 1989. 

ADDRESS:  Written  comments  on  this 
interim  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACt 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
telephone  (202)  447-3325, 
SUPPlfMENTARY  INFORMATION:  I'his 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  1, 1994. 

John  Marshall.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  Sti'te,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
.No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 


which  rquires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

In  reviewing  the  sunflower  seed  crop 
insurance  policies  for  conformity 
between  the  FCIC  policy  and  the 
reinsured  (MPCI)  policies,  it  was 
determined  that  the  MPCI  policies 
contained  a  quality  adjustment  which 
was  under  consideration  for  inclusion  in 
the  crop  insurance  program,  but  had  not 
yet  been  adopted.  Since  this  quality 
adjustment  mistakenly  was  included  in 
publication  of  the  MPCI  policies,  John 
Marshall,  Manager,  FCIC,  has 
determined  that  in  order  to  provide 
uniform  services  to  all  sunflower 
producers  who  are  insured  under  the 
Federal  Crop  Insurance  Program,  it  is 
necessary  to  include  provisions  for  a 
quality  adjustment  feature  based  on 
seed  damage  in  the  FCIC  endorsement. 


Since  policies  currently  in  effect  do 
not  include  these  quality  adjustment 
provisions,  good  cause  is  shown  for 
making  this  rule  effective  upon 
publication  in  the  Federal  Register 
without  provision  for  prior  notice  and 
comment.  FCIC  is  soliciting  public 
comment  for  60  days  after  the 
publication  of  the  rule,  and  will  schedule 
a  review  of  this  nile  as  soon  as  possible 
after  the  60-day  period  in  order  to 
consider  any  amendment  which  may  be 
made  necessary  by  the  comments 
received. 

Written  comments,  data,  and  opinions 
on  this  interim  rule  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager. 
Federal  Crop  In.surance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  202.50. 

W  ritten  comments  received  pursuant 
to  this  interim  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4090, 
South  Building,  US,  Department  of 
Agriculture.  Washington.  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday, 


List  of  Subjects  in  7  CIR  Part  401 

Crop  insurance.  Sunflower  seed 
endorsement 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  ef  seq). 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1990  and  subsequent  crop  years, 
in  the  following  instances: 

PART  401— {AMENDEDJ 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U5.C  1506, 1516. 

2.  7  CFR  401.124  is  amended  by 
revising  subsection  7.b.(2]  to  read  as 
follows: 

§401  1?4     tAmend*<J' 
7.  CJaim  for  Indemnity. 


(2)  Mature  production  will  be  adjusted  for 
quality  when,  due  to  insurable  causes,  the 
insured  sunflower  seed  crop  grades  below 
the  following: 


Test  weight , 

Damaged  kernels.. 


OiHype 


Less  ttian  ?5  pounds 

Wore  man  1 0  \  lotaJ  . 


Nowoi  type 


I ,,» .  inw-,  ??  pounds 

M:-'*-  'T'lti-  b%  total 


Sunflowers  grading  t>elow  these  standards 
will  be  adjusted  by; 

(a)  dividing  the  value  per  pound  by  the 
price  per  pound  of  No.  2  sunflowers:  and 

(b)  multiplying  the  result  by  the  number  of 
pounds  of  insured  sunflowers. 

The  applicable  price  for  .No.  2  sunflowers 
will  bf  the  locdl  market  pnce  on  the  earlier  of 
the  day  the  loss  is  adju.sted  or  the  day  the 
su.iflowers  are  sold. 
•         *         »  •  » 

Done  in  Washington.  DC.  on  May  Z.  1989. 
John  Marshall. 

Manager.  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  8&-11360  Filed  5-10-69;  fi  45  ani| 

BILUNG  CODE  3410-08-M 


7  CFR  Part  401 

I  Amdt  No.  19;  Doc.  No.  6809S1 

General  Crop  Insurance  Regulatiorx 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 


Crop  Insurance  Regulations  [7  CFR  Part 

401),  effective  for  the  1989  and 
succeeding  crop  years,  by;  (1)  Deleting  a 
subsection  which  provides  that 
insurance  is  not  available  on  land 
located  between  any  body  of  water  and 
a  pnmary  Oood  control  structure;  (2) 
amending  a  subsection  to  clarify  that 
acreage  on  which  a  crop  has  not  been 
planted  and  harvested  in  at  least  one  of 
the  throe  previous  crop  years  is 
insurable  if  that  land  has  been  in  a  soil 
conserving  legume  or  is  considered 
"cropland"  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS):  and  (3)  providing  a  definition 
for  "cropland."  The  intended  effect  of 
this  rule  is  to  equalize  the  insurance 
offer  on  land  described  in  (1)  above 
since  flood  risk  is  many  times  included 
in  the  rating  formula  and  establishing  a 
specific  cause  of  loss  on  such  land  is 
often  difficult,  and  to  clarify  that  land 
planted  in  a  soil  conserving  legume  as 
being  the  same  land  ASCS  recognizes  as 
cropland. 

EFFECTIVE  DATE:  June  12.  19'<q. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 


Insurance  Corporation,  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

HL'.,!'!.  .'lus  lu  >  1]  i<  V  ji  vs.-'i  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dale 
estabhshed  for  these  regulations  is 
established  as  April  1. 1992. 

John  Marshall,  Manager,  FCIC  (1)  has 
determined  that  this  section  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  goverrunents,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 


20370 
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cert:fies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 


FR  28448),  which  provides  that 
insurance  is  not  available  on  land 
located  between  any  body  of  water  and 


: n 1 • 


17.  Meaning  of  Terms. 


f.  'Cropland"  means  any  acreage 


Federal  Register  /  Vol.  54,  N'o,  90  /  Thursday.  M.n   11 


1989    '   R. 


(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  pnces  for  consumers. 
individual  inrlnstrips  fprtpral   Qtait.  nr 


Regulations 


2fi;i' 


reduction  gained  bv  insureds  through 
good  insuring  expcrlcnv^e  wi!!  extend 
beyond  the  present  1989  crop  year 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Tobacco 
(Quota  Plan)  Crop  Insurance 
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certifies  that  this  action  wiii  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
.Analysis  was  prepared 

This  program  is  listed  in  the  Cdtalug 
of  Federal  Domestic  Assistance  under 
N'o.  10  450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983, 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1989  and 
succeeding  crop  years,  to  make  the 
insurance  offer  available  on  land 
described  as  being  between  a  body  of 
water  and  a  primary  flood  control 
structure,  since  flood  risk  is  many  times 
included  in  the  rating  formula,  and 
establishing  a  specific  cause  of  loss  on 
such  land  is  often  difficult  and  to  clarify 
that,  for  insurance  purposes,  land 
planted  in  a  soil  conserving  legume  is 
considered  the  same  land  ASCS 
recogiizes  as  cropland. 

On  Monday,  [anuary  23,  1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  3048,  proposing  to  amend  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401)  by  |1]  Deleting  a 
subsection  which  provides  that 
insurance  is  not  available  on  land 
located  between  any  body  of  water  and 
a  primary  flood  control  structure:  (2) 
amending  another  subsection  to  clarify 
that  acreage  on  which  a  crop  has  not 
been  planted  and  harvested  in  at  least 
one  of  the  three  previous  crop  years  is 
insurable  if  that  land  has  been  in  a  soil 
conserving  legume  or  is  considered 

cropland"  by  the  .Agricultural 
Stabilization  and  Conservation  Service 
(.ASCSj,  and  (3J  providing  a  definition 
for  "cropland," 

The  public  was  given  60  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received. 

In  order  to  provide  all  insureds  with 
the  same  degree  of  insurance  protection. 
FCIC:  (1)  Deletes  subsection  l.b,(5)  (52 


FR  28448),  which  provides  that 
insurance  is  not  available  on  land 
located  between  any  body  of  water  and 
a  primary  flood  control  structure, 
because  establishing  a  specific  cause  of 
loss  on  such  land  is  often  difficult;  (2) 
amends  subsection  2.e.(ll)  (52  FR 
28448),  to  clarify  that  acreage  on  which 
a  crop  has  not  been  planted  and 
harvested  in  at  least  one  of  the  three 
previous  crop  years  is  insurable  if  that 
land  has  been  in  a  soil  conserving 
legume  or  is  considered  "cropland"  by 
the  Agricultural  Stabilization  and 
Conservation  Service  (.ASCS)  because 
ASCS  uses  cropland  acres  as  a  basis  for 
program  payments  and  it  is 
inappropriate  for  FCIC  to  deny 
insurance  on  land  recognized  by  ASCS 
for  program  payment  purposes;  and  (3) 
provides  a  definition  for  "cropland"  in 
subsection  17  of  the  policy. 

Therefore,  FCIC  herewith  adopts  the 
proposed  rule  published  at  53  FR  3048  as 
a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  401 

Genera!  crop  insurance  regulations. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  ("  CFR  Part  401).  effective 
for  the  1989  and  succeeding  crop  years, 
as  follows 

PART  401— (AMENDED) 

1.  The  authority  citation  for  7  CFR 

Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506.  1516. 

2.  7  CFR  401.8(d),  subsection  lb.,  is 
amended  by  removing  clause  (5)  and 
redesignating  clauses  (6)  through  (9)  as 
(5)  through  (8),  respectively. 

§401.8    (Amended! 

3.  7  CFR401  8(d),  subsection  2.3., 
clause  (11).  is  revised  to  read  as  follows: 

2,  Crop,  acreage,  and  share  insured. 
***** 

(e)  •  •  • 

(11)  on  which  a  crop  has  not  been  planted 
and  harvested  in  at  least  one  of  the  three 
previous  crop  years  unless  it  is  determined 
the  acreage  has  been  in  a  soil  conserving 
legume  or  unless  the  acreage  meets  the 
definition  of  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  "cropland" 
acreage:  or 
•         •         *         *         * 

4.  7  CFR  401.8(d),  subsection  17  is 
amended  by  redesignating  present 
paragraphs  f  through  r.  as  g,  through  s. 
respectively,  and  by  inserting  a  new 
paragraph  f.  to  read  as  follows: 


17  Meaning  of  Terms. 
•  *  ♦  ♦  « 

f.  "Cropland"  means  any  acreage 
considered  by  ASCS  for  program  payment 
purposes. 

Done  in  Washington.  DC  on  May  2, 1989, 
John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  8?H1358  Filed  5-10-69:  8:45  am] 

BILLING  CODE  3410-0»-M 

7  CFR  Part  425 

(Amdt.  No.  1;  Doc.  No.  6799S] 

Peanut  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule, 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Peanut 
Crop  Insurance  Regulations  (7  CFR  Part 
425),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration,  FCIC 
also  undertook  a  review  of  these 
regulations  at  this  time  for  need, 
currency,  clarity,  and  effectiveness.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE;  June  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F,  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U,S.  Department 
of  Agriculture  Washington,  DC  20250, 
telephone  (202)  447-3325, 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  Peanut  Crop  Insurance 
Regulations  (7  CFR  Part  425)  have  been 
reviewed  in  their  entirety  under  the 
procedures  established  in  Department<il 
Regulation  1512-1  with  respect  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations.  The 
new  sunset  review  date  established  for 
these  regulations  is  April  1, 1994. 

John  Marshall,  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 


(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers. 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U,S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3015,  Subpari  V,  published  at  48  F'R 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  nf 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Peanut 
Crop  Insurance  Regulations  (7  CFR  Pari 
425).  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  peanut 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions 

Accordingly,  FCIC  herein  amends  the 
Peanut  Crop  Insurance  Regulations  (7 
CFR  Pari  425)  to  allow  a  continuation  of 
the  good  experience  discount  provision 
through  the  1991  crop  year. 

On  Wednesday,  March  8,  1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9830,  to  provide  that  the  premium 


reduction  gained  bv  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9830  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  425 

Crop  insurance.  Peanuts. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Peanut  Crop  Insurance 
Regulations  (7  CFR  Part  425),  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  425— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  425  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  Section  7(d)  of  the  Peanut  Crop 
Insurance  Regulations  (7  CFR  425.7)  is 
amended  by  revising  subsection  S.c^l) 
to  read  as  follows: 

§  425.7    The  application  and  policy 

*  •         «         •         « 

(d)  •  •  • 

5.  Annual  Premium. 

•  •         •         *         « 

c.  •  •  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 


*  • 


*  * 


Done  m  Washington.  DC  on  May  2, 1989. 
|ohn  Marshall, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  89-11374  Filed  5-10-89;  8:45  am) 

WUING  CODE  M1I>-0»-M 


7  CFR  Part  435 

[AnxH  No.  1;  Doc.  No.  6832SI 

Tobacco  (Quota  Plan)  Crop  InsurarKe 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Tobacco 
(Quota  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  435).  effective 
for  the  1990  and  succeeding  crop  years, 
to  provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  present  1989  crop  year  expiration. 
The  intended  effect  of  this  rule  is  to 
allow  a  continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policvholders. 

EFFECTIVE  DATE:  june  12.  1989 

FOR  FURTHER  tNfORMAT'iCN  CO^ffACT: 

Peter  f.  Cole.  ScL.feicii_v  i-fUfral  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 

telephone  (202)  447-3325 

SUPPLEMENTARY  iNFORMA  iiOS    This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  e^ecliveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1. 1989.  These  regulations  are 
currently  under  review  under  the 
procedures  established  by  Departmental 
Regulations  1512-1  and  FCIC  will  issue 
a  determination  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  on  or  before  August  1. 
1989. 

John  Marshall,  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
Si 00  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  >  ,xempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 
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This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 


the  Federal  Crop  Insurance  Corporation 
amends  the  Tobacco  (Quota  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  435), 


Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
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that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 


Done  in  Washington,  DC  on  May  2. 1989. 
John  Marshall, 
Manager,  Federal  Crop  Insurince 


Airspace  System,  and  are  relateu  lo 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
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This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmenta! 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Tobacro 
(Quota  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  435).  an  insured 
may  be  eligible  for  a  premium  reduction 
in  excess  of  5  percent  based  on  that 
individual's  insuring  expenence  through 
the  1983  crop  year  under  the  terms  and 
conditions  contained  in  their  tobacco 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  expenence 
issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly,  FCIC  herein  amends  the 
Tobacco  (Quota  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  435)  to  allow  a 
continuation  of  the  good  experience 
discount  provision  through  the  1991  crop 
year. 

On  Wednesday,  March  8, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9832.  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9832  as  a  final  rule  without  change 

List  of  Subjects  in  7  CFR  Part  435 

Crop  insurance.  Tobacco  (quota  plan). 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 


the  Federal  Crop  Insurance  Corporation 
amends  the  Tobacco  (Quota  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  435), 
effective  for  the  1990  and  succeeding 
crop  years,  m  the  following  instances: 

PART  435— (AMENDED! 

1,  The  authority  citation  for  7  CFR 
Prirt  435  continues  to  read  as  follows: 

.Authority:  7  U.S.C.  1506.  1516 

2.  Section  7(d)  of  the  Tobacco  (Quota 
Plan)  Crop  Insurance  Regulations  (7  CFR 
435.7)  is  amended  by  revising  subsection 
5.0.(1)  to  read  as  follows; 

§  435.7    Th«  application  and  policy, 

(d)  •  •  •. 

5.  Annual  Premium. 


(1)  No  premitim  reduction  will  be  retained 
after  the  1991  crop  year 
•         *         •         •         * 

Done  m  Washington.  DC  on  May  2.  1989. 
John  Msrshail. 

Marcher,  Federal  Crop  Insurance 

Corporation. 

'JvV.  Doc,  89-113~3  Filed  5-10-89:  8  45  am) 

aiujNO  cooe  Mio-a»-M 


7  CFR  Part  443 

(Amdt.  No.  1;  Doc.  No.  6836S1 

Hybrid  Se«d  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USD.A. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC!  amends  the  Hybrid 
Seed  Crop  Insurance  Regulations  (7  CFR 
Part  443),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
whiie  FCIC  reviews  the  entire  good 
expenence  discount  issue  for  all 
policyholders, 

EFFECTIVE  DATE:  (une  12,  1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  US  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  {202i  447-3325 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  LiSDA 
procedures  established  by  Departmental 


Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1, 1990. 

John  Marshall.  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Hybrid 
Seed  Crop  Insurance  Regulations  (7  CFR 
Part  443),  an  insured  may  be  eligible  for 
a  premium  reduction  in  excess  of  5 
percent  based  on  that  individuals 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  hybrid 
seed  crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 


that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly,  FCIC  herein  amends  the 
Hybrid  Seed  Crop  Insurance  Regulations 
(7  CFR  Part  443)  to  allow  a  continuation 
of  the  good  experience  discount 
provision  through  the  1991  crop  year. 

On  Wednesday.  March  8, 1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9835.  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  corments.  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore.  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9835  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  443 

Crop  insurance,  Hybrid  seed. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Hybrid  Seed  Crop  Insurance 
Regulations  (7  CFR  Part  443).  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  443— [AMCNDEDl 

1.  The  authority  citation  for  7  CFR 
Part  443  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506,  1516. 

2.  Section  7(d)  of  the  Hybrid  Seed 
Crop  Insurance  Regulations  (7  CFR 
443.7)  is  amended  by  revising  subsection 
5.c.(l)  to  read  as  follows: 

§  443.7    Tlie  application  and  policy 

•         «         ♦         *         • 

(d)  *  *  * 

5.  Annual  Premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  yean 


Done  in  Washington.  DC  on  May  2. 1989. 

ichn  Marshall, 

Manager,  Federal  Crop  Insunnce 

Corporation. 

|FR  Doc.  89-11359  Filed  5-10-89:  8:45  am] 

BILLIKIG  CODE  34'5-0»-ll 


DEPARTMENT  OF  TRANSPORTA^^IO'^ 

Federal  Aviation  Admin-stra'ion 

14  CFR  Port  S5 

iDocKet  Ko  2S3'35,  Amdt,  No.  350) 

IFR  A't^tjdes,  f'^jcellancous 

Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  ron'.e  authorized  IFR 
altitude  is  pir'-uribed.  These  regulatorj' 
actions  are  ncf.ded  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  June  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591: 
telephone:  (202)  267-82" 

SUPPLEMENTARY  INFORMATION;  This 

amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new.  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  fiight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  fiight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 


Airspace  System,  and  are  related  lu 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  fiight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationiilly 
current.  It,  therefore — (1)  is  not  a  "mHjor 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington.  DC  on  May  1. 1989. 
Robert  L  Goodrich, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 


P  ,A,  ri  T  9 ' 


AMENDED] 


1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a  1354  and  15ia  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12, 1983);  and  14  CFR  n.49(b)(2). 

2.  Part  95  is  amended  as  follows: 

BIUJNG  COOC  4«tO-t3-M 
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FROM  TO  MtA 

§95.6465  VOR  FEDERAL  AIRWAY  465 

ir      ■■■rkiMm     TA     BCAn     lU     DADT 


fROf/-.  TO  MEA 

§95.6517   VOR   FEDERAL   AIRWAY    SW 


s  As»mc!D  et  mniNC 
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F80M  fCj 

§95.6007  VOR  FEDfRAi  AIRWAY   7 

B  AMOlOa  TO  WAO  W  HOT! 


UiRO    'I  fix 
THC«R.  iL  fix 

•  1 90:  -  VOCA 


?iPO\     >t.  '•  X 


Mi:  i 


2500 
•2500 


t;ov 


10 


§95  6159  VOR  FEDERAL  AIRWAY  159 

»  AMfMDEO  TO  ItAO  M  FAIT 


SIOUX  CITY.  lA  vCRTA- 
'2'TCO  ■  vCCA 


OEE:^  NE  «X 


§95.6009  V0«  FEDERAL  AIRWAY  9 

n  AMCMOfO  TO  lUO  IN  »»»T 


ST  ICUIS.  MO  VQR'AC 


:a?''a. 


2700 


§95.6011   VOR  FEDERAL  AIRWAY    11 
IS  AMtNCED  TO  lEAO  IM  MRT 


SCOTO.  IN  fU 

•2200  -  MOCA 


1NC.ANA?C-  I     'N 

r.R-AC 


•20CC 


§95.6178  VOR  FEDERAL  AIRWAY  178 

IS  AMCNOED  TO  READ  IN  PUT 


CAPt  G.^A-i^tAU     wo  C-N'J'NGHAM.   <V 

VOR/CMf  VCRTAC 

CUNNlNC"iV     <Y  7C?'AC       CENTRAL  CITV.   KY 

vCRTAC 


§95.6T'l  VOR  FEDERAL  AIRWAY  191 
IS  AMU40E0  TO  UAO  W  fUCT 


NEVirrT.  It.  FIX 


BOJAIC    ti  fix 


§95.6016  VOR  FEDERAL  AJRWAY   26 
5  AMEMCEO  TO  REAO  M  PA«T 

fARMlNGTON.  MN  YCR^AC      lAj  CLA'RE.  W'  vCR'A^  JQOO 

§95.6071  VOR  FEDERAL  AIRWAY   71 
B  AMINWO  TO  luo  m  Mrr 


§95.6208  VOR  FEDERAL  AIRWAY  208 

IS  AMENDED  TO  READ  IN  PAKT 

?f  Af>  iPR.NGS,  M  GRAND  CANYCN,  A2 

,:R-aC  VO<?i'0ME 

3::iND  CANrCN    AZ  VCR;       TUeA  OTi .  AZ  VORTAC 

TwEA  CiTY    AZ  VORTAC  PAGE,  AZ  VOR/DME 


ELM  GROVE    LAvCfiOvE       'ArER.^^x 
•}000  ■  MRA 

WETER,  LA  fix  MCNRCE    LA  VCS'J.^ 

•  1 800  •  MOCA 


?40C 


§95.6298  VOR  FEDERAL  AIRWAY  298 
n  AAAtNOEO  TO  READ  M  PART 


MCA 


•-J500 


2A00 
26C0 


3500 


ICOOO 
9500 
9000 


WONROE.  LA  VORTAC               El  XRa:C    aS-CR'a: 

2 ''  X 

HARRISON    AR  VCR'OVE          RAICN    VO  -  < 

8AS0N,  MO  PiX                           IF^MQHi.O    MCv'S'i: 

30'X 

§95.6275  VOR  FEDERAL  AIRWAY  275 

BUTLER,  VO  VCRTAC                'CP?<a    <;3  -:R'aC 

3  •  :c 

IS  AMENDED  TO  OEUTI 

§95.6094  VOR  FEDERAL  AIRWAY  94 

IS  AMfMOEO  TO  liAfi  IN  PART 

C.NClNNATl,   KY  VORTAC            RICHMCND,  IN  VCRTAC 

V!A  W  ALUR                               VIA  W  ALTER 
RlCrtMQND    iN  VORTAC             DAYTON,  OH  VOR/OAAE 

2800 

V.A  W  AtiER                                 VIA  W  ALTER. 

2900 
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f»,CM  t:  vf4 

§95.6465  VOR  FEDERAL  AIRWAY  465 

IS  AMENDtO  TO  READ  IN  CART 

JACKSON    wv  v:s  :vt  OUNOIR.  WY  VOR/OME  13000 

§95.6493  VOR  FEDERAL  AIRWAY  493 
IS  AMENDED  TO  READ  IN  PART 


MEA 


§95,6517   VOR   flDERAl   AIRWAY    ii? 


muoM'uii.  Ml  vcr;dme     rhinelander,  wi 

VORTAC 


3500 


Cincinnati,  ky  vcrtac       Richmond,  in  vortac         2800 

RICHMOND,  in  vortac  DAYJON-  OH  VOR.'OME  2900 


;9,5  6S:0   VGR   FEDERA.   AlfAAv    s:o 

DUBOIS.  ID  VORTAC  'JACKSON.  WY  VOR/OME       15C00 

•14300  •  MCA  JACKSON  VOR/OME.  W  BNO- 


§95.6116  VOR  FEDERAL  AIRWAY  116 

IS  AMENDED  TO  lUO  IN  PART 


MACON.  MO  VORTAC 
•2100  ■  MOCA 


OUINCY    «.  VCS'AC 


§95.61*4  VOR  FEDERAL  AIRWAY    144 
tS  AMWOED  TO  ItAO  IN  PART 


LINDEN.  VA  VORTAC 


Bl-t'j,    VA    f   X 


5000 


..A.VCN    -C  f  X  "QUIRT.  WY  fix  15000 

•  ;4!;o  ■  vvCA  GuiRT  fix,  w  bno 

QUIRT.  W  fix  DUNQiR.  WY  VCR/DME  12000 


§95.6330  VOR  FEDERAL  AIRWAY  330 

tS  AMfNDED  TO  READ  IN  PART 


JACKSON    A'  vCB  D'.'E  DUNCiR    WY  VOR/OME 


13000 


20376  Fedefal  Register  /   Vol   54.  No   90  /    rhui-sd.iv.  .M.i>  11.  1989  /  Rules  and  Regulations 


^aOM 


TO 


MEA 
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TO 


MEA  .■.\AA 
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FROM 


S'  -OSP"    '.'0  '/'ORTAC 

^':CL.^t.  iL  vCRTAC 


TO 


MOLINE.  IL  VORTAC 
JOUET,  IL  VORTAC 


MEA 


13CC0       35000 
18000       35000 
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^95.7096   JET   ROJTE   NO.   96- Continued 


KIRKSVILLE.  MO  VORTAC 
PEORIA,  IL  VORTAC 


TO 


AVHCfD   *;   'no  IN  PART 

PEORIA.  IL  VORTAC 
JOUET.  IL  VORTAC 


M£A  MAA 


18000      35000 
t-8000      35000 


^95.7019  JET   ROUTE   NO     19 


ST  LOUIS.  MO  VCRTAC 

RC"-"'S  IL  VORTAC 


ROBERTS.  IL  VORTAC 
NORTHBROOK.  IL  VORTAC 


18000   35000 

18000   350CO 


S95.7101    JET   ROUTE   NO,    101 


CAPITAL,  IL  VORTAC 
PONTIAC,  IL  VORTAC 


PONTIAC.  IL  VCRTAC 
JOUET,  IL  VORTAC 


18000      31000 
18000      35000 


i9S.7035   JET   ROUTE   NO.   35 


■S   i.MENCED   "   'WC    *^   M»' 


CA3  '-.,  IL  VCRTAC 

PONTIAC.  IL  VORTAC 

18000 

3:  COO 

PONTIAC.  IL  VORTAC 

JOUET.  IL  VORTAC 

ISCCO 

3  5  COO 

§95.7055   JET   ROUTE   NO 

55 

•'>    iMfNOED    "J    i!ti:     N    'i»T 

Kz\\izj-i<.  iv.'z  .:-'.:: 

PRESQUE  ISLE,  ME  VORTAC 

19000 

4  -  w  'J  U 

§95.7071    JET   ROUTE   NO, 

71 

IS    A''fND{3    '0   SEAO    ><   "ART 

CtN'^AL  -i     iL  ■.O^'-iC 

ROBERTS,  IL  VORTAC 

18000 

35000 

ROBP.'S    'i  vOR'a; 

NORTHBROOK,  IL  VORTAC 

18000 

35000 

§95.7073  JET  ROUTE  NO 

73 

;S  iVtsCtD   'C  s[a:    s  'ic' 

TERRE  HAUTE    ''.  ".CRTAC 

DANVILLE,  IL  VORTAC 

18CC0 

35000 

DANVILLE.  IL  vC^'AC 

NORTHBROOK.  IL  VORTAC 

IcCCO 

35000 

§95.7087   JET   ROUTE   NO. 

87 

■  i   AVfsCfD    ':   'EAO    *<   'i»? 

k:r<sv':.:   v:  .c='--: 

MOUNE.  IL  VORTAC 

ISOOO 

35000 

f/OL'.t     'L  VCR 'a: 

JOUET,  IL  VORTAC 

IBCCO 

35000 

§95  7096  JET  ROUTE   NO 

96 

$95.7110  J£T   ROUTE   NO.    110 


BELLAIRE.  OH  VORTAC 

KIP":!     !=A  CiX 


§95.7174   JET   ROUTE   NO,    174 


SNOW  HILL,  MD  VORTAC 
WARNN.  NJ  FIX 


§95.7223  JET  ROUTE   NO.  223 


LA  GUARDIA,   NY  VC?-   DME 
CO=?DS,   NY  f;X 


§95.7232   JET   ROUTE   NO    232 


KIRKSVRlE    mo  VORTAC 


KIPPI,  PA  FIX 
COYLE.  NJ  VORTAC 


WARNN,  NJ  FIX 
HAMPTON.  NY  VORTAC 


CORDS,  NY  FIX 
ELMIRA,  NY  VOR/DME 


ftccs:  ■■::"  fii'Z 


MOUNE.  IL  VORTAC 


18000   45000 
22000   45000 


18000   33000 
18000   33000 


18000   25000 
18000   45000 


18000       35000 


VOL 
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K.  yulations 
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■NT 


CHANGEOVER  POINTS 


TO 


DISTANCE 


►^C'.\ 


V-2C8 


S    AMtSCtO    if    400IN5 


r-    r-      n      "  ■     ,  j-   —    -V       .        ■' 


GRAND  CANYON.  AZ  VOR/ 

DME 


pci^4  spr;'.C-3 
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ki'gulatinns 


§95.8005  JET  ROUTES  CHANGEOVER  POiNTS 


AIRWAY  SEGMENT 


FROM 


ST  JOSP",  MC   .0 


K  1  >-L 


ROBERTS    iL  \Ck:AC 


TO 

J-18 

^5    A.ViSOiD    Br    ADC-NG 

JOLIET,  IL  VORTAC 

BRADFORD,  IL  VC^'a; 

NORTHBROOK,  IL  VORTAC 


CHANGEOVER  POINTS 
DISTANCE  fROM 


45  MOUNE 

75  ST  JOSEPH 

40  ROBERTS 


20  ■■ 


J-55 


BOSTON ,  W.A  VCRTAC 


5    XfMhvi?.    BT    ADOAG 


KENNEBUNK.  ME  VORTAC 


38 


BOSTON 


J-71 


CENTRALIA,   IL  VORTAC 
ROEtRTS.  IL  VORTAC 


iS   AMlhDeD   8V    AOD.SG 


ROBERTS,  IL  VORTAC 
NORTHBROOK,  IL  VORTAC 


98 
40 


CENTRALIA 
ROBERTS 


J-73 


IS   AMfNDfC    '0    ttlkZ     N.PH;' 


NORTHBROOK,  IL  VORTAC 


50 


DANVILLE 


K^n  i>if 


llUi.   IL  V 


j-a7 


■5   avfSP'^  BY  iS0t5ING 


JOLIET,  IL  VORTAC 


45 


MOUNE 


;KR  Doc.  83-11294  Fiied  5-HM59  8:45  arri; 
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\c]  Cur;^n  Dedaration.  '  '  *  FOR  FURTHER  INFORMATION  CONTACT:  2.  Section  5.10  is  amended  by  adding  a 

(2)  *   ■   "  Eiicn  Rav\ lings.  Office  of  Management  new  paragraph  (a)(30]  to  read  as 

(lii)  All  bills  of  lading,  wht't.hiT  ibsut't!  .t-d  Oprrations  !HFA-34(V:  Food  and  follows: 

h\     JHi    r:4rrior     froin^t   fr*r»4'_i  rr^or     ,\r    r,  t  K  >  ^  r  1"5, \    J *_.,...,..      -,-,\ji  i-    .,1 i 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFR  Part  4 

I  T.D.  89-581 

Unique  Bill  of  Lading  Identifier 

agency:  U.S.  Customs  Service. 

ACTION:  f ,,'  il  rule.  .  ' 

summary:  By  a  final  rule  published  as 
T.D.  88-69  in  the  Federal  Register  on 
October  26, 1988  (53  PR  43197).  section 
4.7a,  Customs  Regulations  (19  CFR  4,7a). 
was  amended  to  require  that  each  bill  of 
lading  accompanying  a  shipment  of 
cargo  carried  by  vessel  be  identified  by 
a  unique  identifier  containing  not  more 
than  16  charactf;rs,  the  first  four  of 
vshich  must  consist  of  a  Standard 
Cdrrier  Alpha  Code  (SCAC)  assigned  to 
and  specifically  identifying  each  carrier 
or  other  issuer  of  bills  of  lading.  The 
remaining  12  characters  could  be  either 
alpha  or  numeric,  but  when  both  were 
used  the  alpha  characters  had  to  be 
placed  either  in  the  first  or  last  positions 
and  not  commingled  with  the  numeric 
characters. 

This  document  amends  §  4.7a,  as 
amended  by  T.D,  88-69,  so  as  to 
effectively  give  the  carrier  or  other 
issuer  the  option  of  commingling  the 
alpha  and  numeric  characters.  The 
amendment  also  makes  clear  Customs 
policy  that  in  cases  of  errors,  in 
particular  transpositions  and 
duplications  resulting  from  the 
commingling,  the  trade  will  be 
responsible  for  reconciling  any  such 
discrepancies  between  manifests  and 
entries,  except  in  a  Customs  post-audit 
process 

EFFECTIVE  DATE;  This  amendment  is 
effective  March  31. 1989, 
FOR  FURTHER  INFORMATION  CONTACT; 
F  ;!-i  U.ilcitn,  Off.t.eo!  Au'ord;-:! 
C.ir'mfrciul  Systems.  (202)  566-6012, 
SUPPLEMENTARY  INFORMATION: 

BdckgiouiiJ 

By  a  final  rule  published  as  T.D,  88-69 
in  the  Federal  Register  on  October  26. 

1988  (53  FR  4j19~).  ii  4.7d.  Customs 
Regulations  (19  CFR  4.7d).  was  amended 
to  require  that  each  bill  of  lading 
accompanying  a  shipment  of  cargo 
carried  by  vessel  be  identified  by  a 
unique  identifier  containing  not  more 
than  16  characters.  This  identifier  will 
serve  to  distinguish  that  particular  bill  of 
I'ldmg  from  other  bills  of  lading  issued 
by  that  nnrrier  or  issuer  and  from  bills  of 
lading  issued  liy  others. 

The  unique  identifier  is  designed  to 
enable  the  Customs  Automated 


Commercial  System  (ACS)  to  more 
accurately  track  the  progress  of  cargo 
from  its  arrival  to  its  release.  The 
identifier  will,  however,  be  required 
whether  or  not  the  carrier  or  other  issuer 
of  the  bill  is  currently  participating  in 
ACS.  This  identifier  must  be  used  on 
any  document  which  requires  a  bill  of 
lading  number. 

As  amended  by  T,D,  88-69.  §  4.7a 
requires  the  use  of  the  Standard  Carrier 
Alpha  Code  (SCAC)  for  the  first  four 
characters  of  the  identifier.  The 
remaining  12  characters  of  the  identifier 
could  be  either  alpha  or  numeric,  with   . 
the  alpha  characters  grouped  either  in 
the  first  or  last  positions.  Commingling 
of  the  alpha  and  numeric  characters  was 
thus  not  permitted  in  the  final  rule 
published  in  T.D.  88-69. 

it  has,  however,  now  been  determined 
that  it  is  not  technically  necessary  to 
have  this  non-commingling  requirement. 
By  affording  the  option  to  commingle  the 
alpha  and  numeric  characters,  if  desired, 
carriers  and  other  issuers  may  more 
easily  employ  their  own  numbering 
systems  for  purposes  of  complying  with 
the  unique  bill  of  lading  identifier 
requirement. 

Accordingly,  Customs  processing  of 
the  unique  bill  of  lading  identifier  will 
simply  be  limited  to  checking  the 
validity  of  the  SCAC  code  and  ensuring 
that  the  bill  of  lading  identifier  has  not 
been  duplicated  within  the  3-year 
period.  If  these  requirements  are  met, 
the  identifier  will  be  accepted  into  the 
manifest  database.  The  trade  will  be 
responsible  for  correcting  discrepancies, 
such  as  duplications  and  transpositions, 
which  occur  between  manifests  and 
entries.  Customs  will  not  perform  any 
such  reconciliation  except  as  part  of  a 
post-audit  review  process. 
Consequently,  in  view  of  the  above, 
§  4.7a(c)(2](iii)  is  being  amended  to 
refiect  these  changes. 

Inapplicability  of  Public  Notice 
Provision 

As  the  amendment  in  effect  provides 
an  optional  method  for  issuing  unique 
bill  of  lading  identifiers,  and  affords 
greater  flexibility  in  their  issuance 
which  was  desired  by  many  commenters 
in  the  initial  rulemaking,  a  notice  of 
proposed  rulemaking  and  delayed 
effective  date  is  considered  unnecessary 
under  the  Administrative  Procedure  Act. 
5  U,S,C.  553. 

Executive  Order  12291  ' 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
by  E.0. 12291,  Accordingly,  no 
regulatory  impact  analysis  is  required, 


Inapplicability  of  Regulatory  Flexibility 
.Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final  rule 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.SC.  601  et  seq.)  do 
not  apply. 

Paperwork  Reduction  Act 

The  amendment  is  subject  to  the 
Pciperwork  Reduction  Act  of  1980  (44 
U.SC.  3501).  The  collection  of 
information  contdined  in  this  final 
regulation  has  already  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.SC.  3504(h))  under 
control  number  1515-0142,  The 
estimated  average  burden  associated 
with  the  collection  of  information  in  this 
final  rule  is  6  minutes.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  U.S, 
Customs  Service,  Paperwork 
Management  Branch.  Washington,  DC 
20229  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention  Desk  Officer  for 
U.S.  Customs  Service. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disclosure  Law  Branch,  U.S,  Customs 
Service.  However,  personnel  from  other 

offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Carriers,  Manifests,  Vessels,  Bill  of 
Lading. 

Amendment 

This  document  amends  Part  4, 
Customs  Regulations  (19  CF"R  Part  4),  as 
set  forth  below: 

PART  4-VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  and  specific  authority 
citations  for  Part  4  continue  to  read  as 

follows: 

Authority:  5  U  S  C  301;  19  U.S.C.  66, 1624; 
46  U.S.C.  App.  3. 

***** 

Section  4.7a  also  issued  under  19  U,S.C, 
1431.  1439. 1465,  1498, 1584,  46  U.S.C.  App. 

674, 

•  *  *  «  ■ 

2.  Section  4.7a(c)(2)(iii)  is  revised  to 
read  as  follows: 

§  4.7a    Inward  manifest;  Information 
required;  alternative  forms. 


(c)  Cargo  Declaration.  '   '   ' 

(2)  •   •   * 

(iii)  All  bills  of  lading,  whether  issued 
by  a  carrier,  freight  forwarder,  or  other 
issuer,  shall  contain  a  unique  identifier 
consisting  of  up  to  16  characters  in 
length.  The  unique  bill  of  lading  number 
will  be  composed  of  two  elements.  The 
first  element  will  be  the  first  four 
characters  consisting  of  the  carrier  or 
issuer's  four  digit  Standard  Carrier 
Alpha  Code  (SCAC)  assigned  to  the 
carrier  in  the  National  Motor  Freight 
Traffic  Association,  Inc..  Directory  of 
Standard  Multi-Modal  Carrier  and  Tariff 
Agent  Codes,  applicable  supplements 
thereto  and  reissues  thereof.  The  second 
element  may  be  up  to  12  characters  in 
length  and  may  be  either  alpha  and/or 
numeric.  The  unique  identifier  shall  not 
be  used  by  the  carrier,  freight  forwarder 
or  issuer  for  another  bill  of  lading  for  a 
period  of  3  years  after  issuance. 
Customs  processing  of  the  unique 
identifier  will  be  limited  to  checking  the 
validity  of  the  Standard  Carrier  Alpha 
Codes  (SCAC)  and  ensuring  that  the 
identifier  has  not  been  duplicated  within 
a  3-year  period.  Carriers  and  broker/ 
importers  will  be  responsible  for 
reconciliation  of  discrepancies  between 
manifests  and  entries.  Customs  will  not 
perform  any  reconciliation  except  in  a 
post-audit  process, 
•         •         «         *        * 

William  von  Rabb, 

Commissioner  of  Customs. 

Approved:  May  5,  1989 
Salvalore  R.  Martoche, 
Assistant  Secretory  of  the  Treasury. 
\VR  Doc.  89-11270  Filed  5-10-89:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Pesticide  Monitoring 
Improvements  Act 

agency:  Food  and  Drug  Administration 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  authority  delegated  by 
the  Assistant  Secretary  for  Health  to  the 
Commissioner  of  Food  and  Drugs.  The 
authority  being  added  is  under  sections 
4702,  4703,  and  4704  of  the  Pesticide 
Monitoring  Improvements  Act  of  1988 
(21  use.  1401-1403). 
EFFECTIVE  DATE:  Mav  11.  1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Rawlings.  Office  of  Management 
and  Operations  (HFA-340),  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rorkville,  MD  2085'',  301-44:^-^976. 
SUPPLEMENTARY  INFORMATION:  In  8 
memorandum  dated  February  28, 1989, 
the  Acting  Secretary  of  Health  and 
Human  Services  delegated  to  the 
Assistant  Secretary  for  Health  certain 
authorities  vested  in  the  Secretary  under 
sections  4702,  4703.  and  4:'04  of  the 
Pesticide  Monitoring  Improvements  Act 
of  1988  (21  U.SC.  1401-1403).  excluding 
the  authority  to  submit  reports  to 
Congress,  in  a  subsequent 
memorandum,  dated  March  17, 1989,  the 
.Assistant  Secretary  for  Health 
redelegaled  to  the  Commissioner  of 
Food  and  Drugs  all  of  the  authorities 
delegated  to  the  Assistant  Secretary  by 
the  Secretary  The  delegated  authorities 
concern  establishing  a  data 
management  system  to  monitor 
pesticide  residues  in  foods,  entering  into 
cooperative  agreements  with  other 
countries  to  obtain  information  on 
pesticides  used  on  foods  exported  to  the 
United  States,  and  preparing  a  long- 
range  research  plan  for  developing 
pesticide  analytical  methods.  FUA  is 
amending  §  5.10    Delegations  from  the 
Secretan..  the  Assistant  Secretary  for 
Health,  and  Public  Health  Sen'ice 
Officials  (21  CF'R  5  10)  by  adding  a  new 
paragraph  (a)(30)  to  incorporate  this 
delegation. 

The  authorities  may  be  redelegated. 
Authority  delegated  to  a  position  by  title 
may  he  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  m  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  5  is  amended  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Aultiorily:  5  U.SC  504.  552;  7  U.S.C.  2217; 
15  US  C  638.  1451  ef  seq..  3701  et  seq..  21 
U.S.C,  41  et  seq..  61-63. 141  et  seq..  301-392, 
467f(b),  679(b).  801  et  seq..  823(f),  1031  et  seq.: 
35  U.S.C.  156:  42  U  S  C  219,  241.  242(a),  242a, 
2421.  2420.  243,  262.  263.  263b  through  263m. 
264.  265.  300u  et  seq..  1395y  and  1395y  note, 
3246b(bll3),  4831(a).  10007,  and  10008:  Federal 
Caustic  Poison  Act  (44  Stat.  1406):  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463); 
E.G.  11490, 11921, 12591. 


2,  Section  5.10  is  amended  by  adding  a 
new  paragraph  (a)(30)  to  read  as 
follows: 

5  5.10    Delegations  frofr^  the  Secretary.  tf>t 

Assistant  Secretary  'of  H(>.%,f    ,:< nd  Public 

Health  Service  O'Iicl'iis 

(30)  Functions  vested  in  the  Secretary 
under  sections  4702,  4703,  and  4704  of 
the  Pesticide  Monitoring  Improvements 
Act  of  1988  (21  use.  1401-1403)  which 
relate  to  pesticide  monitoring  and 
enforcement  information,  foreign 
pesticide  information,  and  pesticide 
analytical  methods.  The  delegation 
excludes  the  authority  to  submit  reports 
to  Congress. 

*  •  •  •  • 

Dated:  May  S,  1989. 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  89-11303  Filed  5-10-89;  8:45  am) 
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21  CFR  Pari  177 


(Docket  No   86F-0508t 


Indirect  Food  Additives   P 


l>    HP'S 


AGENCY:  Food  and  Drug  Administration. 
ACTION  FTnal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  and  additive  regulations  to  provide 
for  the  safe  use  of  n-methylglutarimide/ 
acrylic  copolymers  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  Rohm  and 
Haas  Co. 

dates:  Effective  May  11. 1989:  written 
objections  and  requests  for  a  hearing  by 
Jimp  12,  1989. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
{HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 

I  ninp     Prir-Vx  illf.     MHTIH'," 

rOR  FURTHER  INFORMATION  CGN^'ACT: 

Vir  Anand,  Center  for  Food  Safely  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  Street  SW.. 
Washington.  DC  20204  ?<^^  '''•2-5690. 
SUPPUEMENTARY  information  In  a 
notice  published  in  the  Federal  Register 
of  February  3, 1987  (52  FR  3351),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B3979)  had  been  filed  by  Rohm 
and  Haas  Co.,  Independence  Mall  West, 
Philadelphia.  PA  19105.  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
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/7- me  thy  Iglutarimide/ acrylic  copolymers 
as  articles  or  components  of  articles 
ntended  for  use  in  contact  u?th  fwd. 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  abjuction.  Each 
numbered  ohjec.tion  on  whidi  a  hearing 


may  include  substances  permitted  for 
such  use  by  applicable  regulations,  as 
set  forth  in  Part  174  of  this  chapter. 


Federal  Register  /  Vol.  54,  No.  90  /  Thursday,  Ni.iv  n,  1989  /  Rules  and  Regulation' 


:n';r!3 


FOR  further  information  CONTACT: 

Peter  A.  Dionne.  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 


which  the  person  relies  to  justify  a 
heannsJ,  as  specified  in  21  CFR  314.300. 
A  request  for  a  hearing  may  not  rest 


(2)  A  suitable  recording  device  of  at 
least  25-centim6ter  defiection; 

(3)  A  suitable  chromatographic  data 
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1989  /  Rules  and  Regulation^  J0;i03 


n-methy!glutarimidp,' acrylic  copolymers 
as  articles  or  components  of  articles 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  oilier  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  methylg!utanmide/acr,'lic  copolymeTs 
IS  safe,  and  that  a  new  regulatio;'!,  i 

I  177,1060 />-Aikylglutanmide/acry  lie 
copolymers,  should  be  added  to  21  CFR 
Part  177  to  authorise  the  use  of  the 
additive.  The  permitted  uses  of  r- 
methylglulanmide/ acrylic  copotvmers 
are  listed  in  this  regulation. 

As  part  of  its  review  of  the  petition. 
FD.\  considered  the  polentidi 
environmental  impact  from  increased 
usage  of  vinyl  chloride  homo-  and 
copolymers  resulting  from  the  ij.se  of  -'i- 
methylglutanmide./acrylic  copolymer  as 
a  polymer  modifier  FD.-\  initially 
concluded  that  there  could  be  a 
signifrcant  increase  in  the  use  of  vinyl 
chloride  homo-  and  copolymers  to 
package  food  from  this  use  fin  a 
separate  action,  the  a^r.cy  has  def^ideri 
to  prepare  an  environmental  impact 
statement  to  assess  the  environmental 
impact  of  significant  increases  m  use  of 
\.inly  chloride  polymers  (N'ovemher  22, 
1988;  53  FR  47264)')  Therpfore,  FDA  is 
establishing  a  limit  m  the  regulation  to 
preclude  ose  of  the  additive  with  vinyl 
chloride  homo-  and  copolymers,  pending 
further  resolution  of  the  environmental 
impact  issues 

In  accordance  with  §  171,l|h|  (21  CFR 
171, 1(h)),  Ihe  petition  and  the  dotrtimen's 
that  FDA  considered  and  relied  upon  m 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspf^ction  at 
the  Center  for  Food  Safety  and  Applied 
Nutntion  by  appointnwnt  with  the 
information  contact  person  listed  above 
A»  provided  in  21  CFR  I71.1lh|.  the 
agency  will  delete  from  the  documents 
any  nuterials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection 

The  agency  has  carefully  consKkred 
the  potential  environmentai  effects  of 
this  action  FDA  has  concluded  that  the 
action  will  not  have  a  signifii.dnt  impact 
on  the  human  environment,  and  Ih.il  ar. 
environmentai  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  am  and  4 
p.m..  Monday  through  Fnday 

Anv  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
tim.e  on  or  before  )une  12,  1969  file  with 
the  Dockets  Management  Branch 
(address  above)  written  obiections 
thereto.  Each  objection  ^hall  be 
separately  numbered,  and  each 
numbered  obiection  shall  specify  with 
particularity  the  provisions  of  the 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  abiuclion.  Each 
numbered  obi^i.tion  on  which  a  hearing 
is  requested  <>haU  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
paticular  obiection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  pce.sented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  fur  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  w  ith  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  m 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Fixid  additives.  Food  packa^ng. 

Therefore,  under  the  Fs?dera!  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissionef 
of  Focxi  and  Drugs  and  rtni^'legated  to 
the  Utrectnr,  Center  fijw  Food  Safety  ar?d 
.Applied  Sutrttion.  Part  17"  is  amended 

'IS  follows: 

PART  177— INDIRECT  FOOD 
ADOiTlVES;  POtYMERS 

1.  The  authority  dtation  for  21  CFR 
Part  177  continues  to  read  as  folknws; 

Auttiority:  Sees.  201(s),  409,  72  Stat  1784- 
1788  as  amended  (21  U.S.C.  321(a).  34at.  21 
CFR  5  10  and  5.61. 

2.  N>w  5  177  1060  is  added  to  Subpart 
B  to  read  as  follows: 

§177  1060    n  Alkylgkitarimide/aaryUc 
copolymers. 

n- Alky  Iglutarimide/acry  lie 
copolymers  identified  in  this  section 
may  be  safely  used  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food  sobject  to 
provisions  of  this  section  and  Part  174  of 
this  chapter. 

(a)  Identity.  For  the  purpose  of  this 
section,  /r-alkyfglutarimide /acrylic 
copolymers  are  copolymers  obtained  by 
reaction  of  substances  permitted  bv 

§  177.1010(3)  (1).  f2).  and  (3)  with  the 
following  substance:  Vtonomelhylamine 
fCAS  Reg.  No.  74-«9-5)  to  form  n- 
rtthvlgiutanmide/acrylic  copolymers. 

(b)  Ad/L'varts.  The  copolymeTS 
identified  in  paragraph  fa)  of  this  section 
may  contain  adjuvant  snb^fanres 
required  in  their  production.  The 
optional  adjuvant  substances  required 
in  the  production  of  the  basic  polymer 


may  include  substances  permitted  for 
such  use  by  applicable  regulations,  as 
set  forth  in  Part  174  of  this  chapter. 

(c)  Spectficxitiona.  Maximusi  nitrogen 
content  of  the  copolymer  detennined  by 
micro-Kjeldahl  analysis,  shall  not 
exceed  B  percent. 

(d)  Limitations.  |1)  The  n- 
alkvlglutarimide/acrylic  copolymers  in 
Ihe  finished  form  in  which  they  shall 
contact  food,  when  extracted  with  the 
solvent  or  solvents  characlerizin)^  the 
type  of  food  and  under  the  conditions  of 
time  and  temperature  described  in 
Tables  1  and  2  of  i  176.170(c)  of  this 
chapter,  shall  yield  extractives  not  to 
exceed  the  limitations  of  §  177.101(3(b)  of 
th  9  chapter,  when  prepared  as  stnpa,  as 
described  in  §  177.1010(c)(2)  of  this 
chapter. 

(2)  The  /j-aLkylgiutanoiide/acrylic 
copolymers  shall  not  be  used  as  polymer 
modifiers  in  vinyl  chloride  homo-  or 
copolymers. 

(e)  Conditions  of  use.  The  n- 
alkytgJutarimide/acrylic  copolymers  are 
used  as  articles  or  components  of 
arhcles  (other  than  artrcles  composed  of 
vinyl  chloride  homo-  or  copolynrers) 
intended  for  use  in  contact  with  all 
foods  except  beverages  containing  more 
than  8  percent  alcohol  under  corKJitions 
of  use  D,  E,  F,  and  G  as  described  in 
Table  1  of  §  176.170(c)  of  this  chapter. 

Dated:  April  28,  1989. 
Fred  R.  Shank, 

Acting  Director.  Center  for  Food  Safety  ancf 
Applied  Nutntion. 
|FR  Doc.  89-11302  Filed  5-10-«»  8r45  am) 
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21  CFR  Parts  436  A^U}  455 

[Doclket  No.  89H-0052I 

Antibiotic  Drugs;  Vsrrcomydn 
Hydrochloride  for  Injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  dosage  form  of  vancomycin 
hydrochloride,  vancomycin 
hydrochloride  for  injection.  The 
manufacturer  has  supphed  sufficient 
data  and  information  to  estabhsh  its 
safety  and  efficacy. 

DATES:  June  12, 1989;  comments,  notice 
of  participation,  and  request  for  hearing 
by  June  12, 1989:  data,  information,  and 
analyses  to  justify  a  hearing  by  July  10, 
1989. 

ADDRESS:  Written  comments  to  the 
Docket  Management  Branch  (FiFA-305), 
Food  and  Drug  Administration.  Room  4- 
62.  5600  Fishers  Lane.  Rockvillc.  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 

443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C,  357),  as' 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
vancomycin  hydrochloride,  vancomycin 
hydrochloride  for  injection,  the  agency 
has  concluded  that  the  data  supplied  by 
the  manufacturer  concerning  this 
antibiotic  drug  are  adequate  to  establish 
its  safety  and  efficacy  when  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  21 
CFR  Parts  436  and  455  to  provide  for  the 
inclusion  of  accepted  standards  for  the 
product. 

Environmental  Impact 

The  has  determined  under  21  CFR 
25.24(c)(6)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  has  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effective  June  12, 1989.  However, 
interested  persons  may,  on  or  before 
lune  12, 1989,  submit  written  comments 
to  the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Managem.ent  Branch  between  9  a.m.  and 
4  p.m.,  .Monday  throuRh  Fridd>'. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decic,°s  to  seek  a  hearing  must  file  (1)  on 
or  before  |une  12,  1989,  a  written  notice 
of  participation  and  request  for  hearing, 
and  (2)  on  or  before  July  10, 1989.  the 
data,  information,  and  analyses  on 


which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  314.300. 
A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch, 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  unde  this  order. ' 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331())  or  18  US.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Parts  436  and 
455 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  436  and  455  are 
amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  436  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  S.IO. 

2.  Section  436.366  is  added  to  Subpart 

F  to  read  as  follows: 

!;  436.366    High-performance  liquid 
chromatograptiy  assay  for  determining 
ctiromatographic  purity  of  vancomycin. 

(a)  Apparatus.  A  suitable  high- 
performance  liquid  chromatograph 
equipped  with: 

(1)  A  suitable  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers  or  preferably  280 
nanometers; 


(2)  A  suitable  recording  device  of  at 
least  25-centimeter  deflection: 

(3)  A  suitable  chromatographic  data 
managing  system;  and 

(4)  A  25-centimeter  analytical  column 
having  an  inside  diameter  of  4.6 
millimeters  and  packed  with  octadecyl 
silane  chemically  bonded  to  porous 
silica  or  ceramic  microparticles;  5 
micrometers  in  diameter. 

(b)  Reagents. — (1)  0.2  percent 
triethylammonium  phosphate  buffer  To 
2,000  milliliters  of  distilled  water,  either 
add  4  milliliters  of  triethylamine  or  4 
grams  of  triethylammonium  chloride. 
Adjust  the  pH  to  3.2  with  phosphoric 
acid. 

(2)  Sample  solvents,  (i)  Vancomycin 
hydrochloride:  Mobile  Phase  A. 

(ii)  Vancomycin  base:  5  milliliters 
Mobile  Phase  A:  add  Q.\N  HC!  dropwisc 
with  swirling  until  sample  dissolves: 
dilute  to  volume  with  Mobile  Phase  A. 

(c)  Mobile  Phases — (1)  Mobile  Phase 
A.  Add  70  milliliters  of  acetonitrile  and 
10  milliliters  of  tetrahydrofuran  to  920 
milliliters  of  0.2  percent 
triethylammonium  phosphate  buffer  and 
mix  well.  Filter  the  mobile  phase 
through  a  suitable  glass  Tiber  Filter  or 
equivalent  that  is  capable  of  removing 
particulate  contamination  to  1  micron  in 
diameter.  Degas  the  mobile  phase, 
briefly,  just  prior  to  its  introduction  into 
the  chromatographic  pumping  system. 

(2)  Mobile  Phase  B.  Add  290  milliliters 
of  acetonitrile  and  10  milliliters  of 
tetrahydofuran  to  700  milliliters  of  0.2 
percent  triethylammonium  phosphate 
buffer  and  mix  well.  Filter  the  mobile 
phase  through  a  suitable  glass  fiber  filter 
or  equivalent  that  is  capable  of 
removing  particulate  contamination  to  1 
micron  in  diameter.  Degas  the  mobile 
phase,  briefly,  just  prior  to  its 
introduction  into  the  chromatographic 
pumping  system. 

(d)  Operating  conditions.  Perform  the 
assay  at  ambient  temperature  with  a 
typical  flow  rate  of  about  2.0  milliliters 
per  minute.  Use  a  detector  sensitivity 
setting  that  gives  a  peak  height  for  the 
main  peak  (Vancomycin  B)  that  is  at 
least  50  percent  of  scale.  TTie  run  time  is 
30  minutes  per  injection  and  the  gradient 
conditions  are  as  follows:  (0, 12, 12.5,  8. 
0.2) 


Time 
(minutes) 

Mobile 
phase  A 
(per- 
cent) 

Mobile 
phaseB 
(per- 
cent) 

GrwJ-ent  concJition 

0 

100 

100 

0 

0 

100 

too 

0 

Inrhal  mnr.Ajv^^ 

12.. . . 

0  1  l.socratic  region 
100     Linear  ramp 

20 

22 

23 

30 

0 
0 

Return  to  initial 
Reequilibration 

20384 
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(e)  Prepcration  of  resol'jtion  and 
soi-rplfl  soiuiwns — {1)  Resolution 
solution.  Prendre  a  solution  of 


b     Honzon'ai  iisiuni  e  from  potnl  of 
ina,tiinum  peaK  hfijiht  to  point  of  liescert. 
The  as>maie!r>  factor  (.V,!  i»  salt»fdc»ory  if 


provided  thai  the  system  $uitabi^ly 
prirdmeters  are  met.  However,  the  sample 
preparation  described  in  paragraph  \e^2]  of 
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per  milligram,  calculated  on  an 
anhydrous  basis.  Its  vancomycin 
content  is  satisfactorv  if  it  is  not  less 


phosphate  Ixiffer,  pH  4  5  (solution  4)  to 
the  reference  concfntrntion  of  in.O 

rnirrowtTim*;  nf  \HnmTTH'rir,  nr>T  m'ttili^pr 


SUHmARY:  This  final  rule  revises  DoD 
8010.8-R  (32  CFR  Part  199)  which 
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(e)  Preparation  of  resolution  and 
sample  solutions — (1)  Resolution 
solution.  Prepdre  a  solution  of 
vancomycin  hydrochloride  reference 
standard  in  water  conuining  0.5 
miiiigram  per  miihliter  Heal  .-it  65  X  for 
24  hours  and  allow  to  ax)l.  This 
procedure  generates  two  d*?s<iiniiJo- 
vancomycin  ison^ers.  The  first  desamido 
isomer  eluies  during  the  isocratic  period 
iind  before  the  vancomicm  B  peak,  the 
second  desamido  isomer  elutes  duririg 
the  gradient  ramp  and  is  used  to 
demonstrate  the  cffeciive  performa.nce 
of  this  stage. 

(2)  Sample prnparutun.  In  a 
volum.etnc  flask  either  dissolve  a 
representative  sample  or  dilute  a 
representative  portion  with  sample 
solvent  to  give  a  snmpte  preparation 
containing  approximately  TO  mitligrams 
per  milliliter  Pipet  2  milliliters  of  this 
sample  solution  into  a  sepai^tp  50- 
milhliter  volumetric  flask  and  dilute  to 
volume  with  sample  solvent  to  gh-e  a 
diluted  sample  preparation  con':}inmg 
approximately  0.4  millisram  p^r 
milliliter, 

(f)  Procedure  Optimize 
chromatographic  conditions  under 
isocratic  conditions  by  equilibrating  the 
system  while  pumping  TOO  percent 
mobile  phase  A  through  the  column 
Inject  20  microliters  of  the  resolution 
solution  onto  the  column  and  record  the 
chromatogram.  Adjust  the  aretonitrile 
concentration  of  motiile  phase  .A  as 
needed  to  provide  a  retention  time  for 
vancomycin  B  of  7.5  to  10^  minutes.  Lse 
the  resolution  solution  to  perform  the 
system  suitabiiity  tests.  The  elutton 
order  is  resolution  compound  1. 
vancomycin  B,  resolution  compound  2. 
Return  the  system  to  the  initial  gradient 
operating  conditions.  Separately  inject 
20  milliliters  of  each  diluted  104 
milligram  per  milliliter)  and 
concentrated  (10  milligrams  per 
milliliter)  sample  solution  onto  the 
column  and  record  each  chromatogram. 
[g]  System  suitability  test  IJstnx  the 
resolution  solution  described  m 
paragraph  (eKl)  of  this  section,  test  'he 
performance  of  the  chromatographic 
system  as  follows; 

(1)  Asymmetry  factor  Calculate  the 
asymmetry  factor  [A,],  measured  at  a 
point  that  is  10  percent  of  the 
vancomycin  B  peak  height  from  the 
b.'iseline.  as  follows: 


A. 


a  +  b 
2e 


'      i  ionzonlal  dislante  frooa  point  of 
maximum  peak  hfijiht  lo  point  of  descent. 

The  as>niineir>  t'actor  (.1,1  is  satisfactory  if 
it  is  act  less  thaa  0.S  and  nut  more  than  1ft. 

(21  Efficiency  of  the  cnhunn  from  the 
number  of  theoretical  plates  In) 
calculated  js  described  in  5  436.216(c)(2) 
calculate  the  reduced  plate  height  (hr) 
for  the  vancomycin  B  peak  as  follows: 


K  = 


(I)  (KUWOi 
[n]  (41 


where: 
L=  length  of  the  column  in  centimeters; 
n=  Number  of  theoretical  plates:  and 
(yp  =  Average  diameter  of  the  particles  in 

the  colnmn  in  micrometprs. 

The  absohiif  fff"-,f.nrv  ;,-i-  >  •".  ^.-imf.tcfor^'  if 

it  is  not  more  than  -to  i^nr  >f'.-  vrtntofnycin  B 

peak  In  the  resolutioD  sohitioa 

(3)  Resolution.  The  resolution  [R] 
between  the  vancomycin  B  peak  and  the 
peak  for  resolution  compound  1  is  not 
less  than  3.0.  Resolution  compound  2  is 
eluted  between  3  and  6  months  after  the 
start  of  the  period  when  the  percentage 
of  mobile  phase  B  is  increasing  from  0 
percent  to  100  percent 

(4)  Coefficient  of  variufion  (relative 
standard  deviation).  The  coeffiaent  of 
variation  (S«  in  percent!  of  five  replicate 
injections  of  the  resolution  solution  is 
calculated  as  described  in  $  436.216fcf(4) 
is  satisfactory  if  it  is  not  more  than  2.0 
percent. 

(5]  Capacity  factor  (k).  Calculate  the 
capacity  factor  (A)  for  vancomycin  B  as 
follows: 


t,-tm 


k   = 


where: 
t,  =  RetenlioD  time  of  solute;  and 
/n  =Retention  time  of  solvent  or  vinret^ined 

substance,  calculated  as  fotlows: 


/«  = 


i3.Vn6][VilLm7S] 
4F 


whcrp- 

J  -  Hrwizontol  distance  from  point  of 
iiHceni  to  point  of  maximum  peak  height;  and 


where: 
Z?=Column  diameter  in  centimeters: 
£  =  Column  length  in  centiiBeters; 
0.75=  Averajje  total  column  porosity:  and 
F=Flow  rate  in  milli  iters  per  mirvule. 

The  capacity  factor  (ic)  for  vancoinycin  B  is 
satisfactory  if  it  is  not  less  Ih^n  2  b  and  no< 
more  than  3.3. 

When  the  system  suitability  rcquiri'menLs 
have  been  met,  then  proceed  as  described  in 
paragraph  fO  of  this  section.  Alternate 
chromatographic  conditions  are  acrept,Tble 


provided  thai  the  system  suitability 
prira meters  are  met.  However,  the  sample 
preparahon  descnbed  in  paragraph  \f^2]  of 
Ihis  section  should  not  be  charged. 

(h)  Calculations.  (1)  Calculate  the 
percentage  of  vancomycin  B  in  the 
specimen  as  follows; 


Percentage  of 

Vcincom\cin  B 


Aront 


>-    itX)  pemenf 


where; 

.■1»  =  .\rKa  of  ihe  vancomyi;m  B  peak  m  the 
dilute  (0  4  milligram  per  millihteT)  sample 
solution;  and 

.'Ir,,*,/?  =  .Ar(-a  of  the  vancomycin  B  peak  in 
the  dilute  fO.4  milliEram  per  mtlliliter) 
solution ->-  [.Area  of  the  total  related 
substances  peaks  (evclude  the  area  of  the 
vanenniyriri  B  peak)  in  the  roncentrnted 
solution  (10  milligrams  per  milh liter]  dmded 
by  25). 

(2)  Calculate  the  percentage  of  each 
other  peak  as  follows: 


Prrcpntage  of 

related 
substance  [i\ 


[.-t, 


X  100  percent 


where: 

Ai  =  Area  ot  any  given  peak,  other  than  the 
mum  peak  in  the  concentrated  solution  (10 
milligrams  per  milliliter):  and 

Arimi  =  hTr.a  of  the  vancomycin  B  peak  in 
the  dilute  (0.4  milligram  per  mtlhliteT] 
solution  +  [Area  of  the  total  related 
substances  peak*  (exclude  the  area  of  the 
vancomycin  B  peakl  in  the  concentrated 
solution  (10  milligrams  per  milliliter]  divided 
by  25), 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  455  continues  lo  read  as  follows. 

Autliority:  Sec.  507,  »Rtat.  463  as 
amended  (21  U.S.C  357);  21  CFH  5.10 

4.  Section  455.285  is  added  to  Subpart 
C  to  consist  of  a  section  heading  to  read 

as  follows: 

§  455.28S    Vancomycin  iTydroct>«of ide 
Injectatol*  doM9«  farms. 

5.  Section  455.285b  is  added  to 
Subpart  C  to  read  as  follows: 

§  456.2BSb    Vancomycin  ttydrocttiortde  for 
Injection. 

(a)  Requirements  for  certification — [\] 
Standards  of  identity,  stren^ith.  quality, 
and  purity.  Vancomycin  hydrochloride 
for  injection  is  a  dry  mixture  of 
vancomycin  hydrochloride  and  a 
suitable  stabilizing  agent.  It  contains  not 
less  than  925  micrograms  of  vancomycin 


per  milligram,  calculated  on  an 
anhydrous  basis.  Its  vancomycin 
content  is  satisfactory  if  it  is  net  less 
than  90  percent  and  not  more  than  115 
percent  of  the  number  of  milligrams  of 
vancomycin  that  it  is  represented  to 
contain.  It  contains  not  less  than  88 
perrent  vancomycin  factor  B  It  contains 
not  more  than  4  percent  of  any 
individual  vancomycin  related  factor.  It 
IS  sterile.  It  is  nonpyrogenic.  Its  moistiire 
content  is  not  more  ttian  5  percent.  The 
pH  of  an  aqueous  solution  containing  50 
milligrams  per  milliliter  is  not  less  than 
2,5  and  not  more  than  4.5  Its  heavy 
metals  content  is  not  more  than  30  parts 
per  million.  It  gives  a  positive  identity 
test,  The  vancomycin  hydrochloride 
used  ctMifonns  to  the  standards 
prescribed  by  S  455.85(a)(l]. 

(2)  Labeling.  It  shall  be  labeled  m 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter 

(3)  Request  for  certification:  samples. 
In  addition  to  the  requirements  of 

§  431.1  of  this  chapter,  each  such  request 
shall  contain: 

(i)  Results  of  tests  and  assays  on 

(A)  The  vancomycin  hydrochloride 
used  in  making  the  batch  for  potency, 
mcMsture.  pH,  factor  A  content,  and 
identity. 

(Bj  The  batch  for  vancomycin 
potency,  vancomycin  content, 
chromatographic  purity,  sterility, 
pyrogens,  moisture,  pfi  heavy  metals, 
and  identity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drug  Evaluation  and 
Research: 

(A)  The  vancomycin  used  in  making 
the  batch:  lOpdckages.  each  containing 
approximately  500  milligrams. 

(B)  The  batch: 

(7)  For  all  tests  except  sterility:  A 
minimum  10  immediate  containers. 

[2]  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Test  and  methods  of  assay — (1) 
Vancomycin  potency  and  content. 
Determine  both  micrograms  of 
vancomycin  per  milligram  of  sample  and 
milligrams  of  vancomycin  per  container. 
Proceed  as  directed  in  §  435.105  of  this 
chapter,  preparing  the  sample  solution 
as  follows: 

(i)  Preparation  of  sample  solution.  Use 
separate  containers  for  preparation  of 
each  sample  solntion  as  described  in 
paragraph  (b)tl)(i)  (A)  and  (B)  of  this 
section. 

(A)  Micrograms  of  vancomycin  per 
milligram.  Dissolve  an  accurately 
weighed  sample  of  approximately  30 
milligrams  in  sufficient  distilled  water  to 
obtain  a  stock  solution  of  1  milligram 
per  milliliter.  Fnrther  dilute  an  aliquot  of 
the  stock  solution  with  O.lAf  potassium 


phosphate  buffer.  pH  4.5  (sohition  4J  to 
the  r^fererjre  concfnTration  of  10.0 
micrograms  of  vHncomynn  po'-  nvHililer 
(estinititrd), 

}BJ  Miihgrams  of  vanctinivtn  per 
oofitainer.  Reconstitute  as  dintied  m 
the  lahcl!f>g.  Using  a  suitable 
h_\  pddcTnic  needle  and  syringe,  remove 
all  of  the  withdrav\aVile  conteuLs  if  it  is 
represtir.lud  a&  a  sir;gle-duse  container: 
or,  if  lb(  labeling  specilHs.  the  amouiU  of 
vancomycin  content  in  a  given  volaine 
of  the  resuUant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  contniner.  Dilute  v^ith 
O.lAf  pota,ss!um  phosphatr  bufliT,  pH  4.5 
(solution  4)  to  the  rtfereni.e 
concenlri<tion  of  10.0  microgiams  of 
vancom,ycin  per  milliliter  (e.stmidted). 

[21  Chromatographic  purity.  Proceed 
as  duected  in  5  43ti  3r)B  of  this  chapter. 
The  relative  amount  of  vancomycin  B  is 
not  less  than  B8  percent  and  the  relative 
amount  of  any  related  substance  is  not 
more  tban  4  percent. 

13)  Sterihly.  Proceed  as  directed  in 
§  43f),20  of  this  chapter,  using  the 
method  described  in  p.iragrajih  le)(l)  of 
that  section,  except  use  st^-rile  distilled 
water  in  lieu  of  diluting  fluid  A. 

(4)  Pyrogens.  Procw,;d  as  directed  in 
§  436.32!al  of  this  chapter  using  a 
solution  containing  5  milligrams  of 
vancomycin  per  milliliter. 

[5]  Moisiurt'  Procwni  as  directed  in 
§  436,201  of  this  chapter, 

{('■>)  pi f.  Proceed  as  directed  in 
§  436,202  of  this  chapter,  using  a  solution 
containing  50  m.ilhgrams  per  milliliter. 

(~)  Heavy  metals.  Proceed  as  directed 
in  §  43fi.208  of  this  chapter 

18|  IdeniJty  Proceed  as  diredrd  in 
I  4.^6.211  of  this  chapter,  using  the  0  5 
percent  potassium  bromide  disc 
preparation  as  described  in  paragraph 
(b)(1)  of  that  section. 

Datfd:  M.,y  :■(  1989 

Sammie  R.  Young, 

Deputy  Director  Office  of  CoafpJimiOti, 
Center  for  Dnig  Evaluation  andHmearch. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CfR  Part  199 

IDoD  6010.8-R,  Amdt.  No.  20 J 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAIIPUS); 
Custodial  Care 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACnOM:  Finai  rule. 


StmiWAfrr:  TTiis  final  rule  revises  DoD 
e010.&-R  (32  CFR  Pail  199)  which 
implements  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  as  pertains  to  the  custodial 
care  provisions.  This  amendment 
permits  reimbursement  for  custodial 
conditions  for  v^hich  medically 
necessary  acute  hospital  care  is 
required.  It  also  extends  coverage  for 
custodial  patients  for  medical  supplies, 
durable  medical  equipment  and  limited 
physician  visits  when  otherwise  covered 
within  existing  Program  requirements. 
These  changes  will  result  in  eliminating 
duplicative  controls  on  custodial  care, 
as  well  as  better  meet  the  basic  medical 
needs  of  patients  with  a  custodial 
condition. 

EFFECTIVE  DATE:  This  amendment  is 
reiraaci.v  c!>  eltcctjve  to  October  1, 
1987. 

ADDRESS:  nfTice  of  the  Cixilian  Health 
and  M<  du  ,il  Program  of  the  Uniformed 
Services  (CX»ANff>llS).  Office  of 
Program  De««(opment.  Aurora,  CO 
80045. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rose  \\  S„!.i.  (,)'''  •  .   .<;  1-.,L  ,•..- 
Development  (  h^h  ^^^pus.  telephone 
(?n?)  ?fi-!-4m4 

SUf>PLEMENTARV  imfohmation  It  FR 

Uoa  r7-7ti.«4  ap}H-<<":r!i,'  ■   tfi)»*ral 

Register  on  /Vjri'  4.  i'j:".".  i4^  iK  i,"a72). 


the  O! 


li  itii  S<<  ret ary  of  Defense 


puWiiheti  ,:>■  r»-v'iuci!i(»n  liiiP  fifllO.B-R. 
"Impleme'  •  '  in  nf  "if  (  x  ;:rin  Health 
andMedicai  V''\t^.';'.n~  "■  •-n-  ,i  -^.ifonned 
Services  j  O  i  A M I 'l  ;^ ,  . ,  ^  ■  ji  t  199  of 
this  title  .»■  (>}•  t'ii'^  1^  j1>gD6010.8-R) 
was  reissued  m  t^if  Federal  Resisfer  on 
July  1,1986  (51  FR  M'H; 

I   Background 

On  December  11. 1987.  we  published  a 
proposed  rule  to  allow  reimbupsemert 
for  custodial  conditions  for  which 
medically  necessary  acute  hospital  care 
is  required.  This  amendment  reiterates 
the  proposed  rule,  farther  delineating 
that  only  acote-care  hospitals  arc 
impacted,  as  diagnosis-related  groups 
are  not  in  use  for  long-term  hospitals. 
Additionally,  this  amendment  extends 
coverage  for  custodial  patients  for 
medical  supplies,  durable  medical 
equipment  and  limited  physician  visits 
when  otherwise  covered  within  existing 
Program  requirements. 

This  amendment  is  being  adopted  for 
two  reasons — because  of 
implementation  (rfa  DRG-based 
(diagnosis-related  group)  payment 
system  for  QTAMPUS  inpatient  hospital 
admissions  occurring  on  or  after 
October  1. 1987  (published  in  FR  Doc. 
87-19684,  September  1, 1987)  and  lo 
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which  held  the  custodial  care  provision 


Medical  Benefits  Act  of  1966,  report 
dated  March  31,  1966.  Explanation  of  the 
Amendment — Purpose  of  the  Bill)  states 


of  a  concurrent  condition  (whether  related  or 
not)  which  does  require  medical  or  surgical 
treatment  by  a  doctor,  the  difference  between 


Federal  Register  /  Vol,  54.  .\'u.  90  /  Thursday,  Mav  11. 


1989   ,    Kui(-s  arid  Ret- 


!0,iM" 


and  (2)  who  requires  a  protected, 
monitored,  or  controlled  environment: 
and  (3)  who  requires  assii^tancc  in  the 


In  reaching  the  foregoing  conclusion 
the  Court  relied  heavily  upon  an 
analvsis  of  the  rele\ant  legislative 


custodial  care.  If  the  Court's  conclusion 
were  correct,  there  would  have  been  no 
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clarify  the  position  of  the  Department  of 
Defense  with  respect  to  a  court  decision 
which  held  the  custodial  care  provision 
unsupportable  in  cases  involving 
medically  necessary  inpatient  hospitdl 
care  on  the  basis  that  there  was  no 
distinction  between  the  terms 
domiciliary  and  custodial.  In  this 
background  section,  we  clarify  the 
distinction  between  custodial  and 
domiciliary  care  through  a  historical 
overview  of  Congressional  changes  to 
the  Program. 

The  1956  legislation  which  initially 
authorized  civilian  health  care  for 
military  dependents,  Pub.  L.  84-569.  did 
not  contain  an  exclusion  of  custodial 
care.  Rather,  benefits  were  more  limited. 
The  law  excluded  domiciliary  care  and 
the  treatment  of  nervous  and  mental 
disorders,  chronic  diseases  and  elective 
medical  and  surgical  treatments.  Power 
was  vested  in  the  Secretary  of  Defense, 
after  consultation  with  the  then 
Secretary  of  Health.  Education  and 
Welfare  (currently  Health  and  Human 
Services),  to  grant  exceptions  to  these 
exclusions  for  up  to  12  months  of 
treatment  in  special  and  unusual  cases. 
Care  in  civilian  facilities  was  also 
generally  limited  to  inpatient  treatment 
for  active  duty  dependents. 

The  express  purpose  of  the  changes 
enacted  by  the  Military  Medical  Benefits 
Amendments  of  1966  was  to  "provide 
improved  benefits  for  military  families 
along  the  line  of  those  provided  other 
citizens  over  the  (preceding)  decade." 
Consistent  with  this  intent,  the  1966 
amendment  eliminated  the  exclusion  of 
the  treatment  of  chronic  diseases, 
representing  a  significant  program 
expansion.  This  expansion  was 
tempered,  however,  by  the  newly 
adopted  exclusion  of  custodial  care,  an 
exclusion  which  was  also  consistent 
with  other  public  and  pnvate  health 
care  plans.  The  custodial  care  exclusion 
was  intended  as  a  limitation  on  the 
expansion  of  benefits  represented  in 
part  by  the  inclusion  of  the  treatment  of 
chronic  diseases  as  a  benefit. 

One  of  the  stated  purposes  of  the  1966 
amendment  was  to  ensure  that  the 
Department  of  Defense  retained 
sufficient  administrative  flexibility  to 
tailor  the  Program's  benefit  package  to 
meet  the  determined  needs  of  the 
Uniformed  Services.  Thus,  broad 
discretion  was  granted  to  the  Secretary 
of  Defense  in  the  management  and 
direction  of  the  civil  health  benefits 
program. 

In  developing  the  1966  amendments, 
Congress  looked  to  the  Federal 
Employees  Health  Benefits  Program  for 
guidance  in  the  development  of  the 
benefits  package.  The  history  of  the 
Program's  development  (Military 


Medical  Benefits  Act  of  1966.  report 
dated  March  31. 1966,  Explanation  of  the 
Amendment — Purpose  of  the  Bill)  states 
m  part: 

The  bill  would  improve  the  level  of  benefits 
provided  by  eliminating  the  specific  listing  in 
the  law  of  the  typfs  of  cart?  permitted  and 
subsliluling  therefor  authority  to  provide 
hospital  care  up  to  the  level  of  the  highest 
option  of  the  Government-wide  plan  covering 
the  larger  number  of  civilian  employees 
under  the  Federal  Employees'  Health  Benefits 
Act.  The  Department  of  Defense  would  have 
the  authority  to  contract  for  care  suhiect  only 
to  the  limitation  that  the  benefits  provided 
could  not  exceed  the  high  option  of  the  most 
popular  Covemmenl-wide  civilian  program. 
The  bill  further  provides  that  benefits  shall 
not  be  less  than  those  provided  under  such 
civilian  high  option  programs  on  July  1. 1966. 

Thus,  the  bill  gives  the  Department  of 
Defense  the  flexibility  to  improve 
benefits  in  the  future  as  health  benefits 
expanded  for  other  Government 
personnel  and,  at  the  same  time, 
provides  a  floor  on  benefits  so  that  they 
could  not  be  reduced  in  the  future  by 
arbitrary  administrative  directive. 

The  legislative  history  goes  on  to 
specify  that  the  types  of  care  intended 
for  the  various  beneficiaries  are  to  be 
modeled  after  the  high-option  Blue 
Cross-Blue  Shield  plan  available  to 
Federal  civilian  employees.  In  January 
1966,  the  contract  between  the  U.S.  Civil 
Service  Commission  and  National  Blue 
Cross  and  Blue  Shield  Associations 
defined  custodial  care  as  follows: 

"Custodial  Care  "  is  the  provision  of  room 
and  board — with  or  without  routine  nursing 
care,  training  and  personal  hygiene  and  other 
forms  of  self-care,  or  supervisory  care  by  a 
doctor — for  a  person  who  is  mentally  or 
physically  disabled  as  a  result  of  retarded 
development  or  body  infirmity  and  who  is  not 
under  specific  medical,  surgical,  or 
psychiatric  treatment  to  reduce  his  dis.ibility 
and  to  ena'ole  him  to  live  outside  an 
Institution  providing  custodial  cire. 

The  Government-Wide  Service 
Bf-nefit  Plan  brochure  published  by  the 
U,S,  Civil  Service  Commission  in 
January  1966  defined  custodial  care  with 
substantially  the  same  language.  It  also 
amplified  that  language  with  some 
additional  explanation  of  the  custodial 
care  exclusion: 

Custodial  care,  which  is  the  provision  of 
room  and  board — with  or  without  routine 
nursing  care,  training  in  personal  hygiene  and 
other  forms  of  self-care,  or  supervisory  care 
by  a  doctor — for  a  person  who  is  mentally  or 
physically  disabled  as  a  result  of  retarded 
development  or  body  infirmity  and  who  is  not 
under  specific  medical,  surgical,  or 
psychiatric  treatment  to  reduce  his  disability 
to  the  extent  necessary  to  enable  him  to  live 
outside  an  institution  providing  medical  care. 
This  exclusion  applies  even  when  the  care  is 
provided  by  a  hospital  However,  if 
conTinement  in  a  hospital  is  required  because 


of  a  concurrent  condition  (whether  related  or 
not]  which  does  require  medical  or  surgical 
treatment  by  a  doctor,  the  difference  between 
the  normally  allowable  hospital  expenses 
and  the  customary  charge  for  custodial  care 
will  be  considered  as  allowable  expenses. 

In  1970.  the  brochure  definition  was 
modified  by  deleting  the  last  sentence 
which  allowed  for  an  exception  for 
patients  needing  medical  or  surgical 
treatment  by  a  physician. 

Initially,  the  term  domiciliary  care 
was  defined  to  encompass  the  concept 
of  custodial  care.  In  its  early 
implementation  of  the  1966  amendments, 
the  Department  of  Defense  derived  its 
definition  of  custodial  care  from  the  one 
used  by  the  Social  Security 
Administration's  Medicare  program.  A 
number  of  custodial  care  determinations 
were  reviewed  under  that  definition. 

Between  1966  and  1974.  CHAMPUS 
came  under  increasing  Congressional 
scrutiny  and  criticism  directed  at 
escalating  Program  costs  and 
administrative  inefficiencies.  A  major 
review  was  undertaken  in  1975-1977  to 
more  consistently  enforce  the  intent  of 
Congress  as  expressed  in  the  law  and  to 
establish  a  better  designed,  more 
uniform  program  which  would  be  more 
akin  to  a  contract  of  insurance  and 
provide  a  greater  degree  of  control  over 
all  program  elements.  The  review 
culminated  in  issuance  of  the 
comprehensive  Department  of  Defense 
regulation  for  the  operation  and 
management  of  CHAMPUS. 

The  provisions  of  the  law  relating  to 
custodial  care  and  domiciliary  care 
were  examined  as  a  part  of  the 
comprehensive  review  initiated  in  1975. 
Based  upon  the  legislative  history 
discussed  above,  it  was  determined  that 
these  terms  actually  represent  separate 
concepts  and  that  new  definitions  were 
required. 

In  seeking  a  new  definition.  Program 
administrators  looked  to  the  Federal 
Employee  Health  Benefits  Program 
(FEHBP).  The  definition  sought  had  to 
be  easily  understood  by  beneficiaries 
and  providers  and  had  to  be  workable 
for  the  routine  processing  of  claims.  The 
FEHBP  provided  a  reasonable 
alternative  source  and  was  compatible 
with  the  original  intent  of  Congress  in 
enacting  the  1966  amendments.  The 
definition  of  custodial  care  ultimately 
adopted  was  derived  from  that  source 
and  is  consistent  with  the  concepts 
developed  in  that  Program. 

The  current  custodial  care  definition 
has  been  in  effect  since  1977.  It  is  briefly 
described  as  care  rendered  to  a  patient 
(1)  who  is  disabled  mentally  or 
physically  and  such  disability  is 
expected  to  continue  and  be  prolonged; 


and  (2)  who  requires  a  protected, 
monitored,  or  controlled  environment; 
and  (3)  who  requires  assistance  in  the 
essentials  of  daily  hving:  and  (4)  who  is 
not  under  active  and  specific  treatment 
that  will  reduce  the  disability  to  the 
extent  necessary  to  function  outside  of  a 
controlled  environment.  Once  a 
custodial  care  determination  is  made, 
CHAMPUS  benefits  are  limited  to  on* 
hour  of  skilled  nursing  care  per  day, 
prescription  drugs  and  medical  supplies 
for  their  administration.  CHAMPUS 
benefits  may  be  extended  for  otherwise 
covered  services  related  to  a  medically 
necessary  admission  to  an  acute  care 
hosp.ital  only  if  hospitalization  is 
required  for  treatment  of  a  condition 
other  than  the  one  for  which  custodial 
care  is  being  received  (e.g..  a  broken  leg 
as  a  result  of  a  fall)  or  If  there  is  an 
acute  exacerbation  of  the  condition  far 
which  custodial  care  is  being  received 
that  reqirires  active  inpatient  treatment. 

As  shown  in  this  historical  review,  the 
CHAMPUS  custodial  care  provisions 
have  traditionally  acted  as  benefit 
limitations  to  help  contain  costs  in  a 
Pr^ram  that  has  had  essentially  no 
limits  on  medically  necessary  care  and 
has  very  favorable  cost-sharing 
provisions.  Once  a  custodial  care 
determination  was  made,  the  Program 
offered  only  limited  benefits  for  the 
custodial  conditioiL  Other  third-party 
plans  have  controls,  absent  in 
CHAMPUS,  to  contain  excessive  costs 
that  might  otherwise  occur  with  a 
chronic  long-term  illness.  These 
controls  consist  of  limits  on  the  number 
of  days  of  hospitalization  or  hmits  on 
physician  or  nursing  visits,  Some  have 
substantial  deductibles  and  cost-sharing 
for  inpatient  care,  and  most  have  either 
a  dollar  or  visit  limit  on  other  care. 

On  May  15, 1987.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Barneti  v. 
Weinberger,  818  F.  2d  953  (DC  Cir.  1987J. 
in  reversing  a  district  court  decision, 
held  the  CHAMPUS  regulation  invalid 
insofar  as  it  purports  to  treat  medically- 
necessary  patieot  care  obtainable  only 
in  a  hospital  as  excluded  custodial  care. 
The  Court  stated  the  specific  issue 
before  it  to  be  "whether  the  regalatioas 
characterizing  raedicaliy-essential 
hospital  services  as  excluded  'custodial 
care'  comport  with  the  statutory 
provision  on  that  subject "  The  Court 
held,  after  analyses  of  the  legislative 
history  and  relevant  case  law,  "that  the 
challenged  CHAMPUS  regulation,  as 
written  or  applied,  is  invalid  insofar  as  it 
purports  to  treat  medically  necessary 
patient  care  obtainable  only  in  a 
hospital  as  'excluded  costodial  care."  " 


In  reaching  the  foregmng  cimLlusion. 
the  Court  relied  heH\  ily  upon  an 
diiHlysis  of  the  relevant  le«islrtti\(' 
history.  The.  original  19,'»6  legislation 
excluded  domiciliary  care,  but  not 
custodial  care,  The  Court  found 
significant  the  original  concept  of 
domiciliary  care  as  not  excluding 
hospitalization  which  is  medically 
essential  because  if  "sheds  important 
light  upon  the  meaning  of 'custodial 
care'  when  the  latter  was  inserted  into 
the  exclusionary  section  m  19«i.'  The 
Court  noted  that  the  1966  amendments 
were  characterized  generally  as  benefit 
enhancements.  Based  upon  its 
understanding  of  the  legislative  history, 
the  Court  concluded  that  "it  would  he 
highly  anomalous  to  suppose  that  by 
this  language  (excluding  custoriial  care') 
Congress  designed  an  exclusion  of 
necessarv  medical  services  from  basic 
CHAMPUS  benefits." 

The  Department  of  Defense  does  not 
agree  with  the  rationale  of  the  Court  in 
this  regard.  For  other  reasons,  it  has 
chosen  not  to  appeal  or  seek  other  relief 
from  the  decision  as  it  applied  in  that 
particular  case.  T^e  Court  stated  that 
the  broad-gauged  reading  of  the 
statutory  exclusion  of  custodial  care  is 
antithetical  to  the  general  statutory 
purpose  of  enhancing  tjenefits.  We  do 
not  believe,  however,  that  the  Court 
gave  a  true  picture  of  the  context  of  the 
custodial  care  exclusion.  As  is  clear 
from  the  historical  discussion  above,  the 
19S6DeperHients'  Medical  Care  Act 
contained  an  exclusion  of  domiciliary 
care.  It  did  not  specifically  exclude 
custodial  care.  Rather,  it  excluded  all 
care  for  chronic  conditions,  a  much 
broader  exclusionary  concept  than  that 
of  custodial  care.  This  fact  was  not 
discussed  by  the  Court.  It  has 
significance  because  it  gives  a  better 
picture  of  the  basis  for  the  custodial 
care  exclusion  in  the  1966  amendment 
In  1966,  Congress  removed  the  exclus4on 
for  care  for  chronic  conditions  and 
substituted  the  exclusion  of  custodial 
care.  Contrary  to  the  Court's  conclusion 
that  the  custodial  care  exclusion  did  not 
enlarge  the  existing  exclusion  of 
domiriliary  care,  what  in  reality  was 
occurring  was  that  Congress  had 
removed  a  major  exclusion  of  nectjssary 
medical  services  for  those  with  chronic 
medical  conditions.  Under  the  1956  law 
these  conditions  were  not  covered  at  alL 
irrespective  of  how  medically  essential 
the  care  was.  The  custodial  care 
provision  was  substituted  for  this 
exclusion.  For  this  reason,  we  disagree 
with  the  Conrt's  conclusion  thai 
Congress  did  not  intend  to  exclude 
necessary  medical  service  from  basic 
CHAMPUS  benefits  in  excluding 


custodial  care.  If  the  Court's  conclusion 
were  correct,  there  would  have  been  no 
need  for  Qir.k;  t  s.--  to  add  the  exclusion 
for  custoduii  utre.  Congress  simply 
could  have  reowved  the  exclusion 
related  to  chronic  conditions.  When 
seen  in  thi»  context  the  custodial  care 
(;Kdtis.i,i,R  Hf  intfrprir'tf'':  \'\  the 
DL-pdrtment  ir  IP"'  n'j're^rntB  a 
significant  pnhanrpn>ent  of  benefits  over 
the  19."h>  law  which  excluded  all  care  for 
chronu  conditiorih  Nor  do  we  agree 
with  the  Court  s  cniir,nJenzmg 
domiciliary  cart  aitd  custodial  care  as 
essentially  synonymous  terms.  The 
domiciliary  care  exclusion  predates  by 
several  years  ttie  custodial  care 
provision  and  was  cj)nteaiparaDeous 
vMth  thp  exciiiMor  of  care  for  chronic 
condithTis.  Ob\'i(Hisl\   *»+ en  Congress 
expanded  benefits  ti>  dt  i»'::ngthe 
exclusion  of  care  for  chronic  conditionfl 
and  added  the  pxcitisiori  far  custodial 
ci.'H  something  in  a(i<iitini:  to  the  pre- 
('\:^'.ng  exr.luRion  of  fli>nin„;iiiary  care 
vcai  interKJpd    rbe  (:ii<.u».ii;il  care 
exclusion  was  mf;luHe;i  to  ternrxT  the 
major  expan.snxi  of  twn*  f't!-  which  tf»e 
deletion  of  the  exclusior;  of  c-art  for 
chronic  conditir>n^  rppirscrited. 

However,  becaiiw*  the  n  Imgof  die 
Gout!  closely  cmtx^idcs  m  th  the 
implementation  of  DRGt...  we  are  taking 
advantage  of  this  change  on  custodial 
care  to  clarify  our  position  regarding  the 
decision  of  the  Court  Wiili  the 
implementation  of  DRGs  for  hospitals  on 
October  1, 1987.  the  custodial  care 
provision  represents  a  duplicative 
control  on  inpatient  care  in  acute-care 
hospitals.  Other  provisions  of  the 
Regulation  exist  to  help  ensure  the 
responsible  expenditure  of  public  funds. 
For  example,  the  Regulation  requires 
that  the  medical  environment  in  which 
the  services  are  performed  be  at  the 
level  adequate  to  provide  the  required 
care.  Services  and  supplies  related  to 
inpatient  stays  in  hospitals  or  other 
authorized  institutions  above  the 
appropriate  level  required  to  provide  the 
necessary  medical  care  will  continue  to 
be  excluded.  These  controls  are 
expected  to  effectively  control 
utilization. 

The  chaqge  clarifies  the  diatioction 
hetM-een  csstodial  aad  domiciliary  care. 
It  provides  coverage  for  medical 
supplies  and  durable  medical  equipment 
for  the  custodial  patient  when  otherwise 
covered  within  e>Ltsting  f¥ogram 
requirements  This  Qnal  rule  also 
provides  cov  era^t  for  a  limited  number 
of  physician  visits  once  the  patient  has 
been  determiiied  custodial  to  permit 
patient  monitorii^  as  appropriate.  These 
provisions  are  coosidered  cost -elective 
in  that  availability  of  medical  supplies 
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and  durable  medical  equipment, 
together  with  coverage  for  limited 
physician  involvement,  may  preclude  an 


additional  administrative  burden  on 
CHAMPUS  beneficiaries  or  providers  of 
medical  care. 


nursing  services  are  needed,  benefits 
may  be  extended  for  one  hour  of  nursing 
care  per  day. 
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SUPPl^MENTARV  INFORMATION: 
Background 

On  December  8,  1987,  the  United 


remaining  rocket  motors,  must  obtain  a 
waiver  from  the  above  opacity  standard, 
or  the  permit  will  be  denied.  This  waiver 
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und  durable  medical  equipment, 
•oi?f'ther  with  coverage  for  limited 
physician  involvement,  may  preclude  an 
a(  ute  exacerbation  of  the  custodial 
condition  which  might  otherwise  lead  to 
the  need  for  active  inpatient  treatment. 
The  effective  date  is  October  1, 1987. 
lo  coincide  with  the  implementation  of 
the  rule  on  DRGs.  Further  revision  of  the 
custodial  definition  may  be  considered 
following  evaluation  of  the  expanded 
Home  Herii'h  Cire  Demonstration 
(published  in  FR  Doc.  88-12539.  June  3. 
1908)  which  has  been  extended  through 
fiscal  year  1990  by  the  Defense 
Appropriation  Act.  FY  1989. 

II.  Discussion  of  Comments 

We  received  one  comment,  and  that 
was  from  a  DoD  component.  The 
commenter  felt  that  this  ".hange 
represented  a  significant  increase  in 
CllAMPUS  benefits  and  might  result  in 
substantial  increases  in  overall  costs. 
The  commentor  recommended  that 
legislation  be  sought  to  overturn  or 
reverse  the  Court  decision.  We  share  the 
concerns  of  the  commenter,  especially  in 
this  climate  of  revere  budget  and 
resource  limitations,  but  feel  this 
approach,  when  combined  with 
implementation  of  diagnosis-related 
groups,  will  have  an  appreciable  affect 
on  cost-conlai.iment.  We  will  monitor 
this  area  to  see  if  additional  controls 
become  necessary. 

ni.  Regulator^'  Impact 

Section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies,  pursuant  to  section  605(b)  of 
Title  5,  United  States  Code,  enacted  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
g*)-354).  that  this  regulation  will  not 
hdve  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
organizations  or  government 
jurisdictions. 

This  final  rule  will  have  the  impact  of 
enhancing  the  scope  of  the  CH.-WIPUS 
benefit  for  medically  necessary 
inpatient  care.  It  distinguishes  between 
the  terms  custodial  and  domiciliary  and 
provides  an  historical  overview  to 
n^irror  the  Congrpssional  intent 
concerning  the  CH.WtPUS  range  of 
benefits.  The  final  rule  adds  coverage 
for  custodial  patients  in  the  form  of 
medical  supplies,  durable  medical 
equipment  and  hmited  physician  visits 
when  existing  Program  requirements  are 
met.  It  will  not  involve  any  significant 


additional  administrative  burden  on 
CHAMPUS  beneficiaries  or  providers  of 
medical  care 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel. 
Handicapped, 

Accordingly,  32  CFR  Part  199.  is 

amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086:  5  U.S.C.  301. 

2.  Section  199.2(b]  is  amended  by 
revising  the  notes  following  the  existing 
definition  of  "custodial  care"'  and 
"domiciliary  care"  to  read  as  follows: 

§199.2    Definitions. 

•  *        •        *        « 

(b)  Specific  definitions. 

•  *        *        *        * 

Custodial  care.  »  *  • 

Note:  The  determination  of  custodial  care 
in  no  way  implies  that  the  care  being 
rendered  is  not  required  by  the  patient:  it 
only  means  that  it  is  the  kind  of  care  that  is 
not  covered  under  CHAMPUS.  A  program  of 
physical  and  mental  rehabilitation  which  is 
designed  to  reduce  a  disability  is  not 
custodial  care  as  long  as  the  objective  of  the 
program  is  a  reduced  level  of  care. 

•  •         •         *         * 

Domiciliary  care.  •  *  * 

Note:  The  terms  "domiciliary"  and 
"custodial  care"  represent  separate  concepts 
and  are  not  interchangeable.  Domiciliary  care 
is  not  covered  under  either  the  CHAMPUS 
Basic  Program  or  the  Program  for  the 
Handicapped  (PFTH). 

•  *         *         «         • 

3.  Section  199.4  is  amended  by 
revising  paragraphs  (e](12)(ii), 
(e)(12)(iii).  and  (g)(7)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

•  «         •         *         * 

(e)  *  *  * 

(12)*  *  • 

(ii)  Benefits  available  in  connection 
with  a  custodial  care  case.  CHAMPUS 
benefits  are  not  available  for  services 
related  to  a  custodial  care  case,  with  the 
following  specific  exceptions: 

(A)  Prescription  drugs  and  medicines, 
medical  supplies  and  durable  medical 
equipment.  Benefits  are  payable  for 
otherwise  covered  prescription  drugs 
and  medicines,  medical  supplies  and 
durable  medical  equipment. 

(B)  Nursing  services,  limited. 
Recognizing  that  even  though  the  care 
being  received  is  determined  primarily 
to  be  custodial,  an  occasional  specific 
skilled  nursing  service  may  be  required. 
When  it  is  determined  such  skilled 


nursing  services  are  needed,  benefits 
may  be  extended  for  one  hour  of  nursing 
care  per  day. 

(C)  Pnysiciun  services,  limited. 
Recoanizins  that  even  though  the  care 
being  received  is  determined  primarily 
to  be  custodial,  occasional  physician 
monitoring  m.ay  be  required  to  maintain 
the  patient's  condition.  When  it  is 
determined  that  a  patient  is  receiving 
custodial  care,  benefits  may  be 
extended  for  up  to  twelve  physician 
visits  per  calendar  year  for  the  custodial 
condition  (not  to  exceed  one  per  month). 

Note:  CHAMPUS  benefits  may  be 
extended  for  additional  physician  visits 
related  to  the  treatment  of  a  condition  other 
than  the  condition  for  which  the  patient  is 
receiving  custodial  care  (an  example  is  a 
broken  leg  as  a  result  of  a  fall). 

(0)  Payment  for  prescription  drugs, 
medical  supplies,  durable  medical 
equipment  and  limited  skilled  nursing 
and  physician  services  does  not  affect 
custodial  core  determination.  The  fact 
that  CHAMPUS  extends  benefits  for 
prescription  drugs,  medical  supplies, 
durable  medical  equipment,  and  limited 
skilled  nursing  and  physician  services  in 
no  way  affects  the  custodial  care 
determination  if  the  case  otherwise  fails 
within  the  definition  of  custodial  care. 

(iii)  Exception  to  custodial  care 
exclusion,  admission  to  a  hospital. 
CHAMPUS  benefits  may  be  extended 
for  otherwise  covered  services  or 
supplies  directly  related  to  a  medically 
necessary  admission  to  an  acute  care 
general  or  special  hospital  (as  defined  in 
paragraph  {l3)(4)(i).  section  199.6  of  this 
part),  if  the  care  is  at  the  appropriate 
level  and  meets  other  requirements  of 
this  Regulation. 
*        *        *        «        • 

(g)  *  *  * 

(7)  Custodial  care.  Custodial  care 
except  as  otherwise  specifically 
provided  in  paragraphs  (c)(12)  (ii),  (iii). 

and  (iv)  of  this  section. 
«        .        •        •        • 

4.  Section  199.5  is  amended  by 
revising  paragraph  {j)(3)  to  read  as 
follows; 

§  199.5    Program  for  the  Handicapped 
(PFTH). 

*  •  *  *  * 

(3)  Homemaker.  sitter  or  companion 
services.  Homemaker,  sitter  or 
companion  services  are  not  covered. 

*  «  •  ■  • 

May  4.  1989. 
L.M.  Bynum, 

A Iternntf  OSD  Federal  Reaister  Liaison 
O'ficcr.  Department  o^ Dpfpnse. 
\VR  Dor.  B9-11273  Filed  5-10-89;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3566-1) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado 

agency:  Environmental  Protection 
.'\gency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  This  notice  approves  a 
revision  to  the  Colorado  State 
Implementation  Plan  (SIP)  submitted  on 
November  17, 1988.  by  the  Governor  of 
Colorado.  The  revisions  include 
amendments  to  Colorado  Regulation  No. 
1  to  exempt  the  destruction  of  missiles 
under  the  Intermediate-Range  Nuclear 
Forces  (INF)  Treaty  from  meeting  the 
opacity  limits.  Other  amendments  were 
also  submitted  on  November  17, 1988. 
including  revisions  to  Colorado 
Regulations  No.  3,  No.  11.  No.  13  and  the 
Common  Provisions  Regulation,  which 
are  addressed  in  other  Federal  Register 
Notices.  The  submittal  provides  for  the 
destruction  of  missiles  under  the  INF 
Treaty  at  the  Pueblo  Army  Depot  by 
st''.ic  firing.  The  opacity  standard 
cannot  be  met  by  this  operation,  and  the 
submittal  exempts  the  missile 
destruction  from  these  standards.  The 
opacity  requirements  are  not  necessary 
to  enforce  compliance  with  the  permit 
which  has  been  issued  to  ensure  that  the 
ambient  air  quality  will  be  at  acceptable 
levels. 

DATES:  This  action  will  be  effective  on 
July  10, 1989.  unless  notice  is  received 
by  June  12, 1989,  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m..  and  4:00  p.m.,  Monday  through 
Friday  at  the  following  offices; 

Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  Suite  500,  Denver, 
Colorado  80202-2405. 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit. 
Waterside  Mall,  401  M  Street.  SW  . 
Washington,  DC  20460"Z. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  M.  Wells,  Air  Programs  Branch. 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  500,  999  18th  Street. 
Denver,  Colorado  80202-2405,  (303)  294- 
1773,  (FTS)  564-1773, 


SUPPliMENTARV  INFORMATION: 
Background 

On  December  8,  1987.  the  United 
States  and  the  Soviet  Union  signed  the 
Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  to  eliminate  intermediate- 
range  and  shorter-range  Pershing  missile 
systems.  The  treaty  provides  specific 
methods,  procedures,  and  timeframes 
for  destroying  the  missiles  once  the 
treaty  enters  into  force. 

The  Army  completed  an 
Environmental  Assessment  (P'A)  in 
February  1988.  pursuant  to  the 
provisions  of  the  National 
Environmental  Policy  Act.  on  the 
potential  environmental  effects  of 
eliminating  the  missiles.  The  EA  was 
submitted  to  the  United  States  Senate 
for  information  during  the  treaty 
ratification  process.  The  EA  discussed 
destruction  methods  of  static  firing  and 
open  burning  in  the  State  of  Colorado. 
The  document  concludes  with  a  finding 
of  no  significant  impact  but  points  out 
the  need  for  environmental  permits, 
Pueblo  Army  Depot  Activity  is  the  only 
site  evaluated  in  the  EA  for  the 
elimination  process  in  Colorado. 

To  ensure  compliance  with  the 
mandates  of  the  treaty  and  state  and 
federal  environmental  regulations,  the 
Army  has  been  consulting  with  the 
Office  of  the  Governor,  the  State 
Department  of  Health,  and  the  EPA. 
During  meetings  of  April  6-7.  1988.  with 
Colorado  Department  of  Health  officials, 
the  Army  was  advised  lo  submit  a 
rulemaking  petition  to  exempt  the 
Pershing  ehmination  activity  from  the 
state  opacity  limit  for  the  reason  stated 
below; 

Air  emissions  from  the  static  firing  of 
Pershing  roclvel  motors  are  emitted  directly 
into  the  ambient  air  and  therefore  cannot  Ije 
mitigated. 

The  amended  Regulation  No.  1, 
Section  11. A. 9  (new  section)  would 
exempt  emissions  from  the  static  firing 
of  missiles  at  Paeblo  Army  Depot 
Activity  for  a  period  not  to  exceed  36 
months  from  the  first  day  of  missile 
destruction  unless  otherwise  mandated 
by  amendment  to  the  treaty  or  the  state 
air  permit. 

In  accordance  with  the  Intermediate- 
Range  Nuclear  Forces  Treaty  as  ratified, 
the  Pueblo  Army  Depot  submitted  an 
application  for  an  air  pollution  emission 
permit  to  duspose  of  Pershing  rocket 
motors.  On  May  31.  1988,  the  Division 
observed  from  the  test  static  firing  of 
one  Pershing  rocket  motor  that  the 
opacity  of  the  plume  from  this  activity 
would  exceed  the  standard  of  20%  set 
forth  in  the  Air  Quality  Control 
Commission's  Regulation  No.  1.  The 
Pueblo  Army  Depot,  in  order  to  obtain  a 
permit  for  the  destruction  of  the 


remaining  rocket  motors,  must  obtain  a 
waiver  from  the  above  opacity  standard, 
or  the  permit  will  be  denied.  This  waiver 
would  be  necessary  due  to  the  fact  that 
there  are  no  presently  available 
methods  to  reduce  opacity  to 
compliance  levels  for  this  source. 

The  State  adopted  section  II.A.9.  in 
order  to  exempt  the  static  firing  of 
intermediate  range  and  shorter  range 
Pershing  Missile  systems  from  the 
opacity  limits  contained  in  Regulation 
No.  1.  so  long  as  such  static  firing  results 
in  emissions  less  than  250  tons  per  year 
of  any  one  pollutant,  adequate 
monitoring  is  conducted,  and  air 
pollutants  are  not  emitted  in  dangerous 
quantities. 

The  opacity  requirements  are  found  in 
Regulation  1.  section  II.A.  and  are 
primarily  designed  to  ensure  that 
standard  smokestack  type  sources  of  air 
pollution  are  well  controlled.  While 
opacity  requirements  are  generally 
appropriate  for  the  control  of  both  stack 
and  fugitive  emissions,  the  State  is  not. 
in  this  case,  relying  on  the  application  of 
emission  control  systems  for  which 
opacity  is  an  indication  of  proper 
operation. 

Although  exempted  under  Regulation 
1  for  opacity  requirements,  the  State 
must  issue  a  permit  for  the  missile 
destruction  under  Colorado  Regulation 
No.  3  before  destruction  of  the  missiles 
may  commence.  This  permit  cannot  be 
issued  unless  the  State  determines 
through  air  quality  dispersion  modeling 
that  the  National  Ambient  Air  Quality 
Standards,  which  protect  against  health 
and  other  effects,  are  met.  This  permit 
was  issued  on  November  3, 1988,  and 
restricts  the  number  and  time  of  the 
missle  bums. 

EPA  is  pubfishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin -a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  (60  days 
from  publication). 

Fmal  Action 

EPA  hereby  approves  the  Colorado 
amendment  to  Colorado  Regulation  No. 


20390 


1 
Federal  Register  /  Vol    54,  No.  90  /  Thursday.  May  11.  1989  /  Rules  and  Regulations 


1  to  exempt  the  destruction  of  missiles 
under  the  Intermediate-Range  .Nuclear 
Forces  fINFl  Treatv  from  meetiaa  the 


Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  he  filed  in  the  United 
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1  to  exempt  the  dpstruction  of  missiles 
under  the  Intermediate-Range  Nuclear 
Fcrces  (INF)  Treaty  from  meeting  the 
opacify  limits.  To  ensure  protection  of 
the  NAAQS.  however,  the  St-ate  must 
issue  a  permit  for  the  missile  destraction 
under  Regulation  3  before  destruction  of 
the  missiles  may  commence  This  perm.t 
cannot  be  issued  unless  the  State 
determines  through  air  quality 
dispersion  modeling  that  the  National 
Ambient  Air  Quality  Standards  which 
protect  against  health  and  other  effects 
are  met.  This  permit  was  issued  on 
November  3,  1988,  and  r*>stnc's  the 
number  and  times  of  thf  missile  bums 

EPA  Finds  that  good  cause  exists  for 
making  the  action  taker,  in  this  no'ice 
immediately  effet.'ive  bf-o^j^p  'hf 
implementation  pldn  revisions  ar" 
already  in  effect  under  State  i  iw  or 
re«ulation,  EPA  s  approve!  ptises  no 
additional  regulatory  burden 

Under  5  U.S.C.  605fb!.  1  certity  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smail  fivtips 
lSee46FR8709J. 


I  p.iJtT  section  307[unl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 

ap;irnprid'p  circuit  by  f6(J  days  from 
putj'itation)  This  action  may  not  be 
challenged  later  m  proct^edmgs  to 
enforce  its  requirements,  (See  307(b)(2).) 
The  Office  of  Management  and  Budget 
has  t'xempted  this  rule  from  the 
requirements  of  sef  tion  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control   Particulate 
matter.  Incorporation  by  reference 

Note:  Incorporation  by  reference  uf  the 
State  Implementation  Plan  for  the  Stale  of 
Colorado  was  approved  by  the  Director  of  I  he 
Federal  Register  on  July  1, 1982. 

Date:  April  14.  1909. 
Mck  W.  McGnw, 

A  ^  ting  Regional  A  dwinistralor 

Part  52  Chapter  I.  Title  40  of  she  Code 
of  Federal  Regulations  is  amindcd  as 
follows: 


PART  52-{ AMENDED] 
Subpart  G— Colorado 

1.  The  authority  citation  for  Part  h2 
continues  to  read  as  follows: 

.Authority:  42  U  S  C.  7401-7642. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§52.320    Identification  Of  ptan. 

***** 

(cl  •   *   • 

(48)  On  November  17, 1988,  the 
Governor  submitted  an  amendment  to 
Colorado  Regulation  No.  1  to  exempt  the 
destruction  of  missiles  under  the 
Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  from  meeting  the  opacity 
limits. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  1,  section  1I.A.9., 

opacity  requirement  exemption,  adopted 

September  15, 1988,  effective  October  30, 

1988. 
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Proposed  Rules 


Federal  Register 
Vol.  54,  No.  90 
Thursday  May  11.  1989 


This   section   of  the   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ruies  and 
regulations.    The   purpose   of   these   notices 
iS   to   give   interested   persons   an 
opportunity  to   participate   in   the   rule 
making   poor  to   the  adoption   o*   the   f,na 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

lAmttt.  No.  49;  Doc.  No.  6677S] 

General  Crop  Insurance  Regulations; 
Safflower  Seed  Crop  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1989 
and  succeeding  crop  years,  to:  (1) 
Amend  the  Safflower  Endorsement  with 
respect  to  cancellation  and  termination 
dates  and  the  dates  which  contract 
changes  must  be  on  file  in  the  service 
offices  in  California  and,  (2)  to  review 
these  regulations  under  the  procedures 
of  Department  Regulation  1512-1  for  the 
purpose  of  establishing  a  new  sunset 
review  date.  The  intended  effect  of  this 
proposed  rule  is  to  provide  cancellation, 
termination,  and  filing  dates  appropriate 
to  the  California  safflower  crop  and  to 
establish  a  new  sunset  review  date. 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  June  12,  1989.  to 
be  sure  of  considerations. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F, 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  202,50. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
L'isurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  These  regulations 
have  been  reviewed  under  the 
procedures  established  by  Departmental 


Regulations  1512-1  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations.  The  sunset  review 
date  established  for  these  regulations  in 
the  Safflower  Endorsement  is  February 
1,  1994, 

John  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
ma)or  rule  as  defined  by  Fxerutive 
Order  12291  because  it  wili  r,::t  result  in: 
(al  an  annual  effect  on  the  ec  onomy  of 
$100  m.illion  or  more:  (b)  maji-r  increases 
in  costs  or  prices  for  consumers, 
individual  industnes,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (21 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burdcn 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
pro\'isions  of  the  Regulatory  Flexilciitv 
Act;  therefore,  no  Regulatory  Flcxitiilitv 
Analysis  was  prepared. 

This  program  is  listed  m  the  Catalcis 
of  Federal  Domestic  .'Vssistance  under 
No,  10,4.50. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  123"2 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FP 
29115,  June  24,  1983, 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impric*  St.itementis 
needed. 

The  present  safflower  crop  insurance 
cancellation  and  termination  date  is 
April  15  for  all  states  and  the  contract 
change  date  is  the  previous  December 
31.  Safflower  plantings  in  Cahfomia  are 
generally  done  in  January  or  February 
and  are  growing  and  well  established  by 
April  15. 

in  order  to  provide  that  contract 
changes  are  filed  timely  before  the  sales 
period  begins,  and  allow  an  appropriate 
amount  of  time  for  applications  to  be 
accepted  before  the  end  of  the  sales 
period,  it  is  necessary  to  change  the 


sales  closing  date  to  February  15  and  to 
change  the  date  by  which  contract 
changes  are  to  be  filed  in  the  service 
office  in  California  to  the  previous 
November  30.  Since  the  sales  closing 
date  is  almost  always  the  same  date  as 
the  cancellation  and  termination  date, 
the  changing  of  the  sales  closing  date 
will  require  that  the  cancellation  and 
termination  date  in  California  also  be 
changed  to  February  15. 

FCIC  invites  written  public  comment 
on  this  proposed  rule  for  30  days  after 
its  pubhcation  in  the  Federal  Register. 
Comments  should  be  submitted  to  Peter 
F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  All 
written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  at  the 
above  address  during  regular  business 
hours.  Mondav  thrniiBh  Friday 

List  of  Subject!,  m  ~  CF'K  Furi  401 

General  crop  insurance  regulations. 
Safflower  endorsement 

Proposed  rule 

A^cu:  Singly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.1501  at seq). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  4C1— ;  AMENDED 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506, 1516. 

2.  The  Safflower  Seed  Crop  Insurance 
Regulations  (7  CFR  401.123)  are 
amended  by  revising  subsections  8  and 
9  to  read  as  follows: 

§401.123    Safflower  seed  crop 

en.iorse'T^en! 


8.  Cancellation  and  Termination  Date 

The  cancellation  and  termination  dale  for 
California  is  February  15.  For  all'other  states, 
the  cancellation  and  termination  date  is  April 
15. 

9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31,  prior  to  the 
cancellation  date  for  counties  with  an  April 
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l7  cancelldtion  date  dnd  by  .November  30 
pnur  to  the  cancellation  date  for  all  other 
counhps 

t  •  •  • 

D'.ine  in  Washington,  DC  on  \{»y  2,  1<W<i. 
|ohn  .Marshall. 

Manager,  Federal  Crop  Insurance 
Corporat!on 
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7CFRPart401 

lAmdt  No.  20;  Doc  No.  6749S1 

General  Crop  Insurance  Regukations; 
Tobacco  (Guaranteed  Plan) 
Endorsement 

aocncy:  Federal  Crop  Insurance 
Corporation.  USDA 
ACnOM:  Proposed  rule. 


SUMMAMY:  The  Federal  Crop  Insurance 
Corporation  (FCJC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1990 
and  succeeding  crop  years,  by  adding  a 
new  5  401.129.  Tobacco  (Guaranteed 
Flan)  Endorsement.  The  intended  effect 
of  this  rule  is  to  provide  the  provisions 
of  crop  insurance  protection  on  tobacco 
in  an  endorsement  to  the  genera!  crop 
insurance  policy. 

OATC:  Wntten  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  June  12,  M«9,  to 
be  sure  of  consideration 
ADOmsS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F 
Cole,  Office  of  the  Manager,  Fedp'  1 
Crop  Insurance  Corporation,  Rot   •  409(1, 
South  Building,  US.  Department  of 
Agriculture,  Washington,  DC  20250 
FO«  FURTHER  INFORMATION  CONTACT. 
Peter  F,  Cole,  Secretary,  Fedea!  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agncul'ure,  Washington,  DC,  20250, 
telephone  (202)  447-3325 
SUPW^MENTAHY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
R(>aula?ion  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
c  ;rrency,  clarity,  and  effectivrres.'*  of 
these  reg'.:ldtions  under  those 
procedures.  The  sunset  review  date 
f-stablish^-d  for  these  regulations  is 
March  1.  l'W4. 

John  Marshall.  Manager.  FCiC.  |1)  has 
determined  that  this  action  is  not  a 
m-ijor  rule  as  defined  by  E.xecutive 
Order  12291  because  it  will  not  result  in; 
(a;  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (bj  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  Slate,  or 
local  governments,  or  a  geographical 


region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
,'\ct;  therefore,  no  Regulatory  Flexibility 
.•\na!ysis  v.dS  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  prouram  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consul'dtion  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subaprt  V.  published  at  48  FR 
31!  15,  June  24.  1983. 

Th:s  action  is  not  expected  to  have 
arA  s'jnifK.ant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  add  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401  129.  the  Tocacco  (Guaranteed 
Plan!  Endorsement,  effective  for  the  1990 
and  succeeding  crop  years,  to  provide 
the  provisions  for  insuring  tobacco. 

Upon  publication  of  7  CFR  4<J1  129  as 
a  final  rule,  the  provisions  for  insuring 
tobacco  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  436.  the  Tob<icco 
Guaranteed  Plan)  Crop  insurance 
Regulations,  effective  with  the  beginning 
of  the  1990  crop  year.  The  present  policy 
contained  in  7  CFR  Part  4,36  will  be 
terminated  at  the  end  of  the  1989  crop 
year  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  Part  436  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1989  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Tobacco  (Guaranteed  Plan) 
Endorsement  to  7  CFR  Part  401  FCIC 
makes  other  changes  in  the  provisions 
for  insuring  tobacco  under  the 
guaranteed  plan  as  follows; 

1,  Subsection  1. — Add  a  provision 
indicating  that  tobacco  destroyed  to 
comply  with  other  U.S.  Department  of 


Agriculture  programs  will  not  be 
insured. 

This  provision  was  added  to  prevent 
insurance  from  at'aching  to  the  crop 
intended  for  eventual  destruction  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs. 

2.  Subsection  3.— The  good  e.xperience 
discount  has  been  extended  to  coincide 
with  the  Board  of  Directors 
recommendations. 

3.  Subsection  4. — Change  language  to 
indicate  that  insurance  begins  and  ends 
on  an  individual  unit  or  partial  unit 
basis. 

This  change  was  made  to  avoid  the 
practice  of  delaying  the  planting  of  the 
last  unit  until  after  the  final  planting 
date  so  as  to  prevent  insurance  from 
attaching. 

Change  the  end  of  insurance  period 
for  type  31  tobacco  to  February  28  for 
consistency  between  policies. 

4.  Subsection  5. — Unit  provisions  are 
now  included  in  the  endorsement. 

5.  Subsection  7. — Add  language 
stating  production  commingled  between 
farm  serial  number  units  will  be 
prorated. 

Clarify  language  to  indicate  that  if 
appraisals  for  uninsured  causes  are 
made  in  conjunction  with  other 
appraisals,  we  will  count  the  entire 
uninsured  appraisal. 

6.  Subsection  10. — Clarify  the  term 
"Harvest"  to  define  procedure  in  those 
cases  when  the  crop  reaches  harvested 
stage  and  the  insured  does  not  intend  to 
market  the  crop. 

Add  language  to  provide  a  method  for 
establishing  a  value  for  grades  of 
tobacco  which,  after  delivery  to  the 
market,  do  not  sell. 

F'CIC  is  soliciting  pubhc  comment  (m 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Dnpartment  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

Ijst  of  Subjects  in  7  CFR  Part  401 

Crop  insurance,  Tobacco  (guaranteed 

plan)  endorsement. 


Proposed  Rule 

A(-(;ordingly.  pursuant  to  the  authority 
contained  in  the  Federal  Crop  insurance 
.'\ct.  as  amended  (7  U.SC.  1501  et seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Rej;ulalions  ("  CFR  Part  401). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401— I  AMENDED! 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  150(].  1516. 

2.  7  CFR  Pari  401  is  amended  to  add  a 
new  §  401.129.  Tobacco  (Guaranteed 
Plan)  Endorsement,  effective  for  the  199C 
and  Succeeding  Crop  Years,  to  read  as 

follows: 

§401.129     Tobacco  (guaranJeed  plan) 
endorsement. 

The  prov  isions  of  the  Tobacco 
(Guaranteed  Plan)  Crop  Insurance 
Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  hj,»urance  C'tMporation 

Tobacco  (Guaranteed  Plan)  Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  any  of  the 
following  tobacco  types  and  elect  which  are 
grown  on  insured  acreage  and  for  which  a 
guarantee  and  premium  rale  are  prox'ided  by 
thc>  actuarial  (able: 

F/ue  Curtil  Fiwd  Ci'red 

TvpellA  Type  21 

Type  1 IB  Type  22 

Type  12  Type  23 

Type  13  Burley 

Type  14  T.'^pe  31 

vi,iryldnd  Dark  Air 

Tj-pe  32  Type  35 

Cigar  Fill.T  Type  3ti 

Type  41  Type  37 

Type  42  Ci^ar  Bindpr 

Type  44  Type  51 

Cigar  Wruppui  Type  52 

Type  61  TvpeS4 

TypeSS 

b.  In  addition  to  the  acreage  not  insurable 
under  se<:ti(>n  2  of  the  general  crop  insurance 
policy,  wp  do  not  insure  any  acreage: 

(1)  on  which  the  tobacco  was  destroyed  or 
put  to  another  use  for  the  purpose  of 
conforming  with  any  other  program 
pdministered  by  the  United  States 
Department  of  Agriculture:  or 

(2)  planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program. 

2.  Causes  of  Lxiss 

Thp  insiir,3nce  piovided  is  against 
unuvoiddble  loss  of  production  resulting  from 
the  following  causes  occurring  witiiin  the 
insurance  period: 

a  Adverse  weather  conditions: 

h.  Fire; 

c.  Insects; 

<\.  Plant  disease: 
p  Wildlife; 
f.  Earthquake; 


g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  expcepled,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  for  the  unit  limes  the  applicable 
price  election,  times  the  premium  rate,  limes 
the  insured  acreage,  times  your  share  at  the 
time  of  planting. 

b.  If  you  are  ehgil)Ie  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1985 
crop  year  under  the  terras  of  the  experience 
table  contained  in  the  guaranteed  tobacco 
policy  in  effect  for  the  1986  crop  year,  you 
will  continue  to  receive  the  beneHt  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 

(2)  1  he  premium  reduction  amount  will  not 
increase  i>ecause  of  favorable  experience; 

|3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  19ft6  crop  year 

(4)  Once  the  loss  ratio  exceeds  .Sa  no 
further  premium  reduction  will  apply;  and 

(3)  Participation  must  be  continuous. 

4.  Insurance  Period 

In  lieu  of  the  provisions  of  section  7  of  the 
general  crop  in.surance  policy  the  following 
will  apply; 

Insurance  attaches  on  each  unit  or  part  of  a 
unit  when  the  tobacco  is  planted  (see 
subsection  10|e|  uf  this  section)  and  ends  at 
the  earhest  of: 

a.  Tot.i1  destruction  of  the  toliancu; 

b.  Weighing-in  at  the  tobacco  warehouse: 

c.  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  giading,  packing,  or 
immedidle  delivery  to  the  tobacco 
warehousel: 

d.  Final  adjustment  of  a  loss:  or 

e.  On  Ihc  following  dates  of  the  crop  year 

(1)  Types  n  and  12 —  November  3a 

(2)  Type  13 „ October  31; 

|3)  Type  14 October  15; 

|4)  Types  31  and  36 _ February  28; 

(5)  Types  21.  35  and  37 Man.h  15: 

(6)  Types  22  and  23 April  15; 

17)  Type  32 „ May  15; 

(8)  All  other  types..^ _ April  3a 

5.  Unit  I'hvision 

a.  In  lieu  of  subsection  17.q.  of  the  general 
crop  insuratwe  policy,  a  unit  will  be  defined 
as  all  of  the  insurable  acreage  in  the  county, 
of  the  tobacco  type  you  elect  to  insure,  at  the 
time  in.surance  first  attaches  (1)  in  which  you 
have  an  insured  share  on  the  date  of  planting 
for  the  crop  year  and  (2)  which  is  identifed  by 
a  single  ASCS  Farm  Serial  Number  at  the 
time  insurance  first  attaches  under  this 
endorsement  for  the  crop  year. 

b.  We  may  reject  or  modify  an  ASCS 
reconsiitution  for  the  purpose  of  unit 
definition  if  the  reconstitutinn  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 


c.  If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided  Production  thai  is  commingled 
between  units  will  be  prorated  by  us. 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy:  the  representative 
sample  of  the  unharvested  crop  must  he  at 
least  10  feet  wide  and  the  entire  length  of 
each  field. 

7.  Claim  for  Indemnity 

a.  An  indemnify  will  be  determined  for 
each  unit  by: 

(1)  .Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefroi..  the  total 
production  of  tobacco  to  be  counted  (see 
subsection  7.b.  of  this  section); 

(3)  Multiplying  the  remainder  by  the 
applicable  price  election;  and 

|4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Harvested  tobacco  pnxluction  which, 
due  to  insurable  causes,  has  a  value  less  than 
the  market  price  for  tobacco  of  the  same  type. 
will  be  adjusted  by: 

(a)  Dividing  the  average  value  per  ptjund  of 
the  harvested  production  by  the  market  prii« 
per  pound;  and 

(b)  Multiplying  that  result  by  the  number  of 
pounds  of  such  damaged  harvested  tubatM). 

(c)  If  due  to  insurable  causes  there  is  no 
market  price  available  for  the  grade  betng 
adji!sti!d.  the  production  to  count  will  he 
reduced  30%  for  each  grade  that  the 
production  faUs  below  the  lowest  marketable 
grjde  with  u  market  price  (see  »ubsei:ti(>n 
iad.i2)of  thissortion). 

|2)  All  harvested  tobacco  production  whuJi 
is  not  damaged  by  insurable  causes  and 
cannot  be  sold  in  the  current  market  yeair  wilj 
be  considered  production  to  count 

(3)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  allowed: 

(a)  To  inspect  such  tobacco  before  It  is 
sold,  contracird  to  be  sold,  or  otherwute 
disposed  of;  and 

(b)  At  our  option  to  obtain  additional  offers 
on  your  behalf 

(41  .\ppnii.si  d  production  lo  be  counli^  will 
include: 

(a)  Not  less  than  thp  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  mir  prior  written  consent  or 
damped  solely  by  an  uninsured  cause: 

(bj  Not  less  than  35  percent  of  the 
guarantee  for  all  unharvested  acreage; 

(c)  L'nharve«,tt:d  produ  nun  on  harvesti-d 
iicrcage:  and 

(d|  Potentiid  production  lost  due  to 
uninsured  cause  and  to  failure  to  follow 
recognized  good  tobacco  Farming  practici-&. 

|r>)  We  may  appraise  any  acreage  of 
tobnrxo  types  11.  IZ  13,  or  14  on  which  the 
st.ilks  have  been  destroyed  without  our 
consent  at  not  less  than  the  guarantee. 

(6)  .^^y  apptaisal  we  have  made  on  in»ur»»d 
acreage  for  which  we  have  given  written 
consent  lo  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  >«: 
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(a)  Not  put  to  anoi.'iiT  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us;  or 


Done  in  Washington,  DC  on  May  2. 1989. 
|ohn  Marshall. 
Manager,  Federal  Crop  Insurance 


currencN',  clarity,  and  effectiveness  of 

these  regulations.  The  sunset  review 
date  established  for  the  Fresh  Market 
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FCIC  is  proposing,  for  California  onh 
to  change  the  end  of  insurance  period 
frur^.  September  20  to  November  30;  the 

/l-jtm    toT,    tl  1 1  T^  ,-!    rtrtii^  a    nt    l/^t,c    'i  r,  .^    iritur,*    tr\ 


(e)  November  20  of  the  crop  year  in 
California  and  September  20  in  all  other 
states. 


SiJPPLE  MFNTAfl  )   iKKjBMe  I  lOK; 

Classification 
This  action  has  been  reviewed  under 
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(a)  Not  pul  to  another  ;.se  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us:  or 

(b)  Further  damaged  by  an  Insured  cause 
and  reappraised  by  us;  or 

(c)  Har\ested. 

(7)  The  commingled  production  of  units  will 
be  prorated  to  such  units  in  proportion  to  our 
liability  on  the  h,ir\ested  acreage  of  each 
unit 

(Hi  No  rvpi.iniing  payment  will  be  made 
i.-idcr  !h(S  endorsement. 
S.  Cinceiirttxiti  and  Termination  Dales 


Stale  a'^d  couor^ 


Cancellation 

and 

Terminalion 

Dates 


4  atiama      f^icoa.     Gecgia.     Sou;^     March  3i 
Carolina,  and  Surr^,  Wilkes,  Ca'd- 
weii    Borise    and  Cievelarx)  Coun- 
ties  North  Carolina,  and  all  No'■^' 
Caro'"ia  counties  east  t^«reol 

A,  otMer  NcKTh  Carolina  Counties  a"d     April  15 
a!'  o'^ier  stales 


9  C(.'-'-,iC!  Ghana*"' 

Cu'tract  changes  wul  be  available  at  your 
St  rv  ice  office  by  December  31  prior  to  the 

cancfl'.eition  date 

10  Mcar.ng  of  Terms 

a     .-XkerasiP  value  per  pound"  means  the 
total  value  of  all  harvested  production  from 
the  unit  divided  by  the  harvested  pounds  and 
may  include  the  value  of  any  harvested 
production  which  is  not  sold. 

L     Cui-n'v    means  the  land  defined  in  the 
general  crop  msurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county 

c.  "Harvest"  means  the  con-.pletion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the 
production  guarantee  per  acre  shown  by  the 
actuarial  table  is  cu!  or  pnmed  with  the 
intent  of  marketmg, 

d  "Market  price"  (1)  For  types.  11. 12. 13. 
U.  21.  22.  23,  31.  35,  36,  37.  42,  44.  54.  and  55. 
means  the  a\erage  pnce  support  level  per 
pound  for  the  insured  type  of  tobacco  as 
announced  b>  the  United  Stales  Department 
of  Agriculture  under  the  tobacco  price 
support  program  (if  for  any  crop  year  price 
support  for  the  insured  type  is  not  in  effect, 
we  will  use  the  season  average  price  in  the 
belt  or  area  through  the  day  tobacco  sales  ar» 
completed  on  any  unit  or  part  thereof  which 
IS  harvested):  and 

(2)  For  types  32,  41,  51,  52.  and  61  means 
the  season  average  price  for  the  applicable 
type  of  tobacco,  (such  price  will  be  the 
season  average  price  for  the  current  crop 
year  for  any  unit  or  part  thereof  which  is 
harvested)  and  may  be  established  by 
including  the  v  aiue  of  sold  and  unsold 
production, 

e,  "Planting"  means  transplanting  the 
ti.tiatco  plant  from  the  bed  into  the  field 


Done  in  Washington,  DC  on  May  2. 1989. 
)ohn  Marshall. 

Manager.  Federal  Crop  Insurance 
Corporation. 
(PR  Doc.  8»-11363  Filed  5-10-69:  8:45  am| 
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7  CFR  Pan  454 

[  Amdt.  No.  2;  Doc  No  658251 

Fresh  Market  Tomato  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USD  A. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Fresh  Market  Tomato  (Guaranteeci 
Production  Plan)  Crop  Insurance 
.Regulations  (7  CFR  Part  454)  effective 
for  the  1990  and  succeeding  crop  years, 
to:  (1)  Amend  the  Fresh  Market  Tomato 
Crop  Insurance  Regulations  with  respect 
to  changing  the  end  of  the  insurance 
period  and  the  required  date  for 
submitting  a  notice  of  loss,  to  a  later 
date  to  coincide  with  fresh  market 
tomato  production  practices  in 
California;  (2)  include  California  in  the 
cancellation  and  termination  dates 
provision;  and.  (3)  review  these 
regulations  under  the  procedures  of 
Department  Regulation  1512-1  for  the 
purpose  of  establishing  a  new  sunset 
review  date.  The  intended  effect  of  this 
proposed  rule  is  to  provide  a  corrected 
end  of  insurance  period,  change  the  date 
for  notice  of  loss  and  intent  to  file  a 
claim,  add  Cahfomia  to  the  cancellation 
and  termination  dates  provision,  and 
establish  a  new  sunset  review  date  for 
these  regulations. 

DATC:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  June  12. 1989.  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 
.•\gricultu:-.'  \V,ish:.-<:';'-   DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary',  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  '^ii::  44"-'!i2" 
SUPPLEMENT ARV  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  These  regulations 
have  been  reviewed  under  the 
procedures  established  by  Departmental 
Regulations  1512-1  as  to  the  need, 


currency,  clarity   and  effectiveness  of 
these  regulations.  The  sunset  review 
date  established  for  the  Fresh  Market 
Tomato  (Guaranteed  Production  Plan) 
Crop  Insuriinre  Regulations  is  February 
1.  1994, 

John  Marshall.  Manager,  KCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  E.xecutive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SI 00  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  ad\erse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10,450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpa.'-t  V.  published  at  48  FR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  ha\e 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statem.ent  is 
needed. 

The  Board  of  Directors  recently 
authorized  the  expansion  into  California 
of  fresh  market  tomato  crop  insurance 
under  a  guaranteed  production  plan.  The 
present  production  practices  for  that 
crop  in  California  are  different  from 
other  areas  where  such  insurance  is 
offered.  This  necessitates  changes  in  the 
present  policy  to  accommodate  this 
expansion. 

The  present  end  of  insurance  period 
affecting  California  is  September  20.  At 
that  time,  tomatoes  have  not  yet  reached 
the  same  stage  as  other  states.  For  this 
reason,  the  date  for  the  end  of  insurance 
should  be  later.  A  similar  rationale  is 
applicable  to  the  date  for  filing  notice  of 
probable  loss  and  intent  to  make  a  claim 
on  a  unit,  and  to  the  cancellation  and 
termination  date  in  the  policy. 


FCIC  is  proposing,  for  California  only 
to  change  the  end  of  insurance  period 
from  September  20  to  November  20;  the 
date  for  filing  notice  of  loss  and  intent  to 
file  a  claim  from  September  20  to 
November  20;  and,  include  California 
under  the  cancellation  and  termination 
date  provision  FCIC  further  proposes  to 
remove  the  word    Pennsj  ivania  '  from 
the  cancellation  and  termination  date 
provision  and  substitute  the  words  "all 
other  states",  because  this  applies  to  all 
states  where  crop  insurance  on  this  crop 
is  offered. 

FCIC  in\  lies  written  public  comment 
on  this  proposed  rule  for  30  days  after 
its  publication  in  the  Federal  Register. 
Comments  should  be  sui.mitted  to  Peter 
F.  Cole.  Secretary,  Federal  Cr-jp 
Insurance  Corporation,  Room  4<iyU, 
South  BuilJ.ng,  US,  Di'parUnent  of 
.\griculturu.  Washmgton.  DC,  All 
written  commants  received  puisuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  at  the 
above  address  during  regular  business 
hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  434 

Crop  insurance.  Fresh  market  tomato 
(Guaranteed  production  plan). 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Fresh  Market 
Tomato  (Guaranteed  Production  Plan) 
Crop  Insurance  Regulations  (7  CFR  Part 
■iji].  proposed  to  be  effective  for  the 
1990  and  succeeding  crop  years,  in  the 
following  instances: 

PART  454— lAMENDEDJ 

1.  The  authority  citation  for  7  CF'R 
Part  454  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506.  1516. 

2.  The  Fresh  Market  Tomato 
[Guaranteed  Production  Plan)  Crop 
Insurance  Policy  (7  CFR  454.7(d))  is 
amended  by  revising  subsections  7(g), 
8[a)f3)  and  15(d)  to  read  as  follows: 

§  454.7     AppUcation  ar»i  policy. 

***** 

(d) •  •  ♦ 

^  *  •  • 

***** 

g.  November  20  of  the  crop  year  in 
California  and  September  20  in  all  other 
states. 


8.  '  *  • 
a.  *  *  • 
(3)  *  *  * 


|e)  November  20  of  the  crop  year  in 
California  and  September  20  in  all  other 
states. 


15.  •   ■   * 

d.  The  cancellation  and  termiaation  dates 
are: 


State 


California,   Florida.   George,   and 

Soutti  Carolina. 
Ail  othe?  stales... 


Cancellatjon 

and  temnnatian 

dates 


Februaiy  1S. 
Apnt  15. 


Done  in  Washington.  DC  on  May  2.  1!W9. 

|ohn  Marshall 

Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  89-11357  Filed  5-10-89:  8:45  am) 
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Farmers  Home  Admlnistrs^ion 

7  CFR  Part  1^00 

Adverse  Decisions  and  AdTitoistrauve 
Appeals 

AGENCV:  Farmers  Home  Administration. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulation  to  provide  for  a 
review  of  a  hearing  officer's  decision 
when  the  decision  is  based  on  a  clear 
misinterpretation  or  error  of  law  or 
regulation.  The  need  for  this  action  is  to 
further  address  public  comments 
received  under  an  earlier  proposed  rule. 
The  major  effect  will  be  to  establish  an 
Agency  review  of  a  hearing  officer's 
decision  in  exceptional  cases. 

DATE:  Written  comments  must  be 
received  on  or  before  July  10. 1989. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA.  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue.  SW.. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

|ohn  Gleason,  Deputy  Director.  National 
Appeals  Staff,  Farmers  Home 
Administration,  USDA,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302. 
telephone  (703)  756-7008, 


Classiricatiun 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nomnajor. 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 
for  consumers,  individucd  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G  "Fjivironmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action,  consisting  only  of  changes  in 
fimctions  of  Agency  personnel,  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of 
human  environment,  and.  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  Programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance. 

10.404  Emergency  Loans. 

10.405  Farm  Labor  Housing  Loaiis  ar)d 
Grants. 

10.406  Farm  Operating  Loans. 

10.407  Farm  Ownership  Loans. 

10.410  L«w  Income  Housing  L«<ins. 

10.411  Rural  Housing  Site  Loans. 

10.414  Resource  Conser\'atlon  and 
Development  Loans. 

10.415  Rural  Rental  Housing  Loans. 

10.416  Soil  and  Water  Loans. 

10.417  Very  Low-Income  Housing  Rpp.ilr 
Loans  and  Grants. 

10.418  Water  and  Waste  Disposal  Sj  stems 
for  Rural  Committees. 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans. 

10.420  Rural  Self-Help  Housing  Technical 
Assistance. 

10.421  Indian  Tribes  and  Tribal  Corporation 
Loans. 

10.422  Business  and  Industrial  Loans. 

10.423  Community  Fadlity  L.oans. 

10.427  Rural  Rental  Assistance  PaymenU. 

10.428  Economic  Emergency  Loans. 
10.433  Housing  Preservation  Grants. 
10.4.34  Nonprofit  National  Corporation  lAxan 

and  Grant  Program. 

10.437  Rural  Developm»'nt  Loan  Fund 

10.438  Intermediary  Relrnding  Program. 
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Intergovernmental  Consultation 

This  activity  affects  all  FmHA 
financial  assistance  programs.  Th" 
activity  of  conducting  an  administrativf 
appeal  is  not  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultations  with 
State  and  local  officials.  Those  FmHA 
financial  assistance  programs  subject  to 
intergovernmental  consultation  are  cited 
in  7  CFR  Pari  3015.  Subpart  V. 

Regulatory  Flexibility  Act 

The  Administrator,  Farmers  Home 
Administration,  has  determined  this 
action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  because  the 
cost  of  conducting  administrative 
appeals  is  sustained  by  the  Agency. 

Discussion  of  Proposed  Rule 

July  12,  1988  FmHA  published  a  final 
rule  in  the  Federal  Register  (53  FR 
25400-26413)  regarding  Adverse 
Derisions  and  Administrative  Appeals. 
In  the  discussion  of  comments,  four 
respondents,  all  FmHA  employees 
suggested  amendments  to  allow  a 
decision  maker  to  appeal  a  hearing 
officer  s  decision  to  overrule  a  denial  of 
assistance.  The  Agency  recognizes  that 
a  hearing  officer  may  issue  a  decision 
based  on  a  misinterpretation  or  error  of 
law  or  regulations.  In  these 
circumstances,  a  procedure  is  needed  Iv 
review  such  a  decision  and  revise  or 
rescind  it.  if  implementation  of  the 
decision  would  result  in  unauthorized 
assistance.  The  Agency  does  not  see 
this  as  a  com^monplace  occurrence  and 
wishes  to  restrict  this  avenue  of  review 
to  only  those  cases  where  it  can  be 
clearly  shown  a  misinterpretation  of  law 
or  regulation  has  taken  place:  not  cases 
where  a  decision  maker  is  merely 
dissatisfied  with  a  particular  ruling. 
Accordingly,  we  are  limiting  this  review 
to  requests  initiated  by  the  State 
Director  or  appropriate  Assistant 
Administrator. 

List  of  Subjects  in  7  CFR  Part  1900 

.•\,^peals,  Cred.t,  Loan  programs- 
housing  a 'id  community  development. 

Therefore,  as  proposed.  Part  1900, 
Chapter  XVIIl.  Title  7.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1900— GENERAL 

1  The  authority  citation  for  Part  1900 
con'ipues  to  read  as  follows: 


Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
use.  301:  CFR  2.23;  7  CFR  2.70, 

Suboan  B— Adverse  Decisions  and 
Administrative  Appeals 

2.  Section  1900,57  is  amended  by 
revising  paragraphs  (i)  and  (j)  to  read  as 
follows: 

§  1900.57    Hearing  rules, 

(ij  If  the  initial  decision  is  reversed, 
the  hearing  officer  will  inform  the 
appellant,  original  decision  maker,  the 
appropriate  Assistant  Administrator, 
and  any  other  o^icial  servicing  the 
account,  by  letter  of  the  decision,  the 
reason  for  it.  and  what  action  will  be 
taken. 

(j)  If  the  initial  decision  is  upheld  or 
modified  but  not  reversed,  the  hearing 
officer  will  inform  the  appellant  by  letter 
of  the  decision  giving  specific  reasons, 
with  a  copy  to  the  decision  maker,  the 
appropriate  Assistant  Administrator, 
and  any  other  official  servicing  the 
account.  Normally  the  hearing  officer  s 
decision  letter  will  be  similar  to  FmHA 
Guide  Letter  1900-B-l.  For  appeals 
involving  the  denial  of  fanner  program 
primary  loan  servicing  programs,  the 
hearing  officer's  decision  letter  will  be 
sent  by  certified  mail  with  a  return 
receipt  to  the  initial  decision  maker. 

3,  Section  1900.61  is  added  and  reads 
as  follows: 

U900.61     Review  of  hearing  officer's 
decision  on  request  of  State  Director  or  the 
appropriate  Assistant  Administrator. 

(a;  in  extradordinary  circumstances. 
when  the  decision  of  a  hearing  officer 
appears  to  be  based  on  a  clear 
misinterpretation  or  error  of  law  or 
regulation,  or  appears  to  be  otherwise 
clearly  erroneous,  the  State  Director  or 
appropriate  Assistant  Administrator 
may  request  review  of  the  decision  of  a 
hearing  officer  by  the  Director.  National 
Appeals  Staff. 

(b)  Review  under  this  section  may  be 
requested  only  by  the  State  Director 
with  the  concurrence  of  the  appropriate 
program  Assistant  Administrator,  or 
directly  by  the  program  Assistant 
Administrator.  The  review  request  must 
be  made  by  the  State  Director  to  the 
appropriate  program  Assistant 
Administrator  within  10  working  days 
after  the  date  on  which  the  hearing 
officer  mails  the  decision  to  the 
appellant,  the  decision  maker  and  the 
appropriate  Assistant  Administrator, 

(1)  If  the  appropriate  program  Assistant 
Administrator  does  not  concur  with  the 
State  Director's  request  for  a  review  of 
the  hearing  officer's  decision,  the 


Assistant  Administrator  will  return  the 
request  to  the  State  Director  with 
instructions  to  implement  the  hearing 
officer's  decision.  This  action  by  the 
Assistant  Administrator  will  be  within 
10  working  days  of  receipt  of  the  request 
from  the  State  Director. 

(2)  If  the  appropriate  program 
Assistant  Administrator  concurs  with 
the  State  Director's  request  for  a  review 
of  the  hearing  officer's  decision,  the 
Assistant  Administrator  will  forward 
the  request  to  the  Director,  National 
Appeals  Staff,  within  10  working  days  of 
receipt  from  the  State  Director. 

(3)  If  a  program  Assistant 
Administrator  makes  a  request  directly 
(i.e.,  without  a  State  Director's  request) 
to  the  Director,  National  Appeals  Staff, 
the  request  must  be  made  within  10 
working  days  after  the  date  on  which 
the  hearing  officer  mails  the  decision  to 
the  appellant  and  decision-maker. 

(4)  A  copy  of  the  request  for  review  of 
the  hearing  officer's  decision  by  the 
State  Director  and/or  program  Assistant 
Administrator  will  be  sent  by  the 
Director,  National  Appeals  Staff,  to  the 
appellant  for  his/her  review.  The 
appellant  must  respond  to  the  Director. 
.National  Appeals  Staff  within  15 
working  days  of  receipt  by  the 
appellant.  A  copy  of  the  appellant's 
response  will  be  sent  to  the  appropriate 
Assistant  Administrator, 

(c)  The  re^  iew  by  the  Director, 
National  Appeals  Staff,  will  consist  of  a 
review  of  the  hearing  record  and 
testimony,  case  file,  State  Director  and/ 
or  Assistant  Administrator  arguments, 
the  appellant's  response  to  those 
arguments,  and  pertinent  FmHA  laws 
and  regulations,  policies  and 
procedures. 

(d)  The  Director.  National  Appeals 
Staff,  will  complete  the  review  within  10 
working  days  from  receipt  of  the 
appellant's  response  to  the  request  for  a 
review. 

(e)  A  review  under  this  section  will 
operate  to  delay  the  implementation  of 
the  decision  by  the  hearing  officer  until 
the  final  decision  of  the  Director, 
National  Appeals  Staff.  The  entire  delay 
should  not  exceed  45  working  days  from 
the  decision  by  the  hearing  officer. 

Date:  April  7,  1989. 
Neal  Sox  loiinson. 

Acting  Administrator,  Farmers  Home 

Administration. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

1  Docket  No.  89-NM-52-ADI 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  now 
airworthiness  directive  (AD).  applir.')f)ie 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require 
modification  of  the  escape  slides  and 
slide/rafts  by  installing  a  cable  rel.iiner 
and  cover  flap.  This  proposal  is 
prompted  by  a  report  of  an  escape  slide 
and  a  siide/raft  that  failed  to  properly 
deploy  during  tests  by  the  manufacturer. 
This  failure  was  caused  by  the  pack 
release  cable  catching  on  the  girl  bar 
lifter  mechanism  on  the  door  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  escape  slide/raft  to 
properly  deploy,  thus  delaying  and 
possibly  jeopardizing  successful 
emergency  evacuation  of  an  airplane. 

DATE:  Comments  must  be  received  no 
later  than  July  3,  1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Fedeial 

Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  A.\M-103,  Attention: 
Airworthiness  Rules  Docket  .No.  89-\M- 
52-AD,  17900  Pacific  Highway  South.  C- 
689G6,  Seattle.  Washington  981(i8,  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  or  from  Air  Cruisers 
Company,  P.O.  Box  180,  Gelmar,  New 
Jersey  0"719.  This  inform. ition  may  be 
examined  at  the  F.\A,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  St'attle 
Aircraft  Certification  Office.  F.AA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
W.ishingion 

FOR  FURTHER  INFORMATION  CONTACT; 

.Mr.  Roger  S,  Young,  Airframe  Branch, 
ANM-120S;  telephone  (20(1)  431-1929. 
Mailing  address:  FA.'\.  Northwest 
Mountain  Region,  1"900  Pacific  Highvv.jy 
South,  C-6896<),  Seattle,  VVashington 
98168. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  recei\'ed  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  v\  il]  b.  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  iVoposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  the  FAA, 
.Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  A.NM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  89-NM-52-.'\.D,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

During  functional  testing  of  escape 
slides  and  slide/rafts  installed  on 
Boeing  Model  757  series  airplanes, 
performed  by  Boeing,  there  were  two 
reported  instances  where  the  pack 
release  cable  caught  on  the  girt  bar  lifter 
mechanism.  The  pack  release  cable 
formed  a  loop  at  the  edge  of  the  girt  and 
this  loop  caught  on  the  girt  bar  lifter 
mechanism,  causing  the  escape  slide  to 
deploy  improperly  when  the  door  was 
opened  in  the  emergency  mode.  The 
slide  would  not  have  been  usable  in  an 
evacuation. 

The  FAA  has  reviewed  and  approved 
Air  Cruisers  Service  Bulletin  105-25-28, 
Revision  2,  dated  March  28. 1989,  which 
contains  instructions  for  modifying  the 
escape  slide,  and  Air  Cruisers  Service 
Bulletin  105-25-29.  dated  March  2, 1989, 
which  contains  instructions  for 
modifying  the  slide/raft,  by  installing  a 
cable  retainer  and  cable  flap.  (Air 
Cruisers  Company  is  the  manufacturer 
of  the  slide  and  the  slide/raft. J  The 
cable  retainer  and  cable  flap  will 
eliminate  the  possibility  that  a  loop  in 
the  pack  release  cable  will  hang  up  on 
the  girt  bar  lifter. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  installation  of  a 
cable  retainer  and  cover  flap  in 
accordance  with  the  seR-ice  bulletins 
previously  described. 

There  are  approximately  196  Mod.'l 
757  series  airplanes  of  the  alTected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  would  be  affected  by  this  All, 
that  it  would  take  approximately  16 
manhours  per  airplane  to  accomplish  tht; 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  parts  necessary  for  the 
modifications  are  available  at  no  cost  U) 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $71,040 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effi'i  is 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Ai  iation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  .Aviation  Administration 
proposes  to  amend  §  39,13  of  Part  39  ot 
the  Federal  Aviation  Regulations  (14 
rrxi  -^9.13)  as  follows: 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  349 
continues  to  read  as  follows: 


Fadccd  RiBgialBr  /  Vol.  54.  No.  90  /  Thursday,  May  11,  1989  /  Pt^posed  Rote* 


Authority:  49  L'  S.C  U54|a!,  14^^!  ,imi 
49  use  TD6tg)  |»e*i9e«iPirb.  L  'jr-^OJI, 
janu.iry  12.  19«3t;  Hid  14  OH  ll.aft 


M.'i       DEPARTMENT  Of  THE  TREASURY 
31  CFR  Part  103 


requiring  that  a  short  Treasury  form 
notice  of  the  provisions  of  section  5324 
be  included  periodically,  e.g..  quarterly, 


Federal  Register  /  Vol,  54,  No,  90  /  Thursday.  May  11.  1989  /  Propos.-ii  Ri 


NHOI 


810  Vermont  Avenue,  NW.,  Washington, 
DC  20420,  All  written  comm.ents  re- 
ceived will  be  available  for  public 


may  process  loans  automatically.  They 
are  (1)  entities  such  as  banks,  savings 
and  loans,  and  mortgage  and  loan 


,^ : »U. 


_..U1^_»     A^ 


Department  of  Housing  and  Urban 
Development's  direct  endorsement 
program  is  helpful,  since  the  VA 


Fadud  Rftgistor  /  Vol.  54.  \'o.  90  /  Thursday.  May  It,  1989  /  Proposed  Rtrfes 


Federal  Register  /  Vol.  54.  No.  90  /  Thursd.iv.  May  11    imh9  /  Proposed  Rules 


:n)'>T 


.\uthont>:  49  L'  S.C  IMWIaj.  Hi^l   ^mi  MJI: 
49  use  196(8)  IReriaeiiPirb.  L  'jr-tofl, 

lanu.irv  12.  li»3(;  Jnd  M  CtH  T  T  ;■« 


§39.13    [Amended] 

2.  By  adding  the  foUowtr.g  new 
airworthiness  directive: 


I 


Bo«(n|^  Applies  to  Vfrjdci  ~^7  sem.'s 

dirpliifM?*.  eriirpped  w\fh  Air  Craisers 
esCfip*  sikie»  fwvinij?  the  pnri  nvivr.b^if* 
listed  in  Air  Cruiser*  S«'rvxe  Buiifin 
10S-.i5-28.  Be%'S»on  Z.  idW-A  V1.i-i:h  J8. 
198a  jnd  with  .\ir  Crmsci-i  siij«  rafts 
having  the  part  numbtjrs  'ist»d  in  Air 
Cruisers  Service  Buili-lin  !ii5-25-2a 
drtted  March  Z.  1989.  cfr-iri  died  in  ^ny 
cHt(>(jory  Compliance  required  wilhin  IH 
months  af'er  the  effective  date  of  this 
AD,  unless  prfviousK  dtxompiished. 

To  er.sure  that  the  escape  slides  or  slide/ 
rnfts  deploy  properly,  accomplish  the 
f'll'.ovi  iRg: 

A.  li'Stdll  a  cahi«  rt'tamer  and  cover  flap,  in 
acrorJance  with  ,^ir  Cruisers  S*Tvice  Bulletin 
li)5-:5-28.  Revision  2,  dated  March  2a  1989. 
or  Air  Cruisers  Service  Bulletin  105-25-29. 
dared  March  2.  1989.  as  applicable. 

B  .^n  alternate  means  of  compliance  or 
adiu'tment  of  the  compliance  time,  which 
p:o\  ;des  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  .Aircraft  Ce'^iftcarion  Office.  F.AA. 
Northwest  Mountirn  Rpvicn. 

Note:  The  request  sho^jld  be  forwarded 
through  an  FAA  Principal  Mointenance 
l.-.spectur  'PVIII  who  may  ■aid  .iny  comrrents 
and  'hen  stnd  it  to  the  Manu«er   Seattle 
Aircraft  Cernficai;<in  Offire 

C.  Spec-.dl  fTight  permits  -n.;;.  'le  .ssued  in 
accordance  with  FAR  rt  l<r  arc  Jl  199  to 
oper.ite  iirplanes  Hi  a  base   :■  inicr  to 
conipiv  with  'he  -equirerneM's   if  'h's  .-\jt 

All  persons  affected  t,v  ;his  directive 
who  h-ive  not  iilreddy  re(:e!\ed  the 
appropriate  '»er\ice  dotumenis  fron'  thn 
n~.,ir,!if-iclurer  may  obta'n  copies  upon 
reqi.A^st  'o  Boeing  Cjmmercjiil 
Airpl.ries,  PO  Box  ^707   Seattif. 
Udshmatun  98124,  nr  A;r  Cr-ji.-.prs 
Company  P.O  Box  180,  Btiimar,  .Vw 
Jf  rsey  07719.  These  documents  may  b»j 
exdrr.in^d  at  the  F.AA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region.  9010  F;ast 
Mtirginai  Way  South,  Seattle, 
\\  ;ship!?t()n. 

Issued  in  Seattle.  Washinjjton.  oDM<iy  3. 

Uarreil  VI.  Pederson,  ' 

Acting  Manager.  Transport  Airplane 
l^'.rectorate.  Aircraft  Certification  Service. 
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DEPARTMEirr  Of  7H€  TRf  ASURY 

31  CFR  Part  103 

Withdrawal  o4  Proposed  Amendment 
to  the  Ban4(  Secrecy  Act  Regutatfons 
Providing  for  Notice  to  Customers  of 
Antt-Strvjcturtng  Provision  by  FmanciaJ 

Institutioffe 

AGENCY:  Depii^tmenlal  Office*, 

Tr'.Msury. 

ACnOM:  W  ithdrawni  of  rKgulatory 

proposal. 

SUMMARY:  On  March  11. 196a  Treasury 
published  an  Advance  Notice  of 
Proposed  Rulemaking  concerning  a 
proposal  to  require  financial  institutions 
to  give  notice  to  their  customers  of  the 
prohibition  on  structuring  in  31  U.S.C. 
5324  (53  FF  7948).  After  analysLs  of  the 
comments  received  in  response  to  the 
Advance  Notice,  and  further  study  and 
review  of  this  proposal,  Treasury  has 
decided  to  withdraw  it  formally  from 
consideration  at  this  time. 
date:  The  withdrawal  is  effective  \fav 
n,  19^9. 

ADOMESS:  Office  of  Financiul 
F,nforcement.  Office  of  the  A;,sisiant 
Secretary  IF^nforcement).  Department  of 
the  Treasury  Koom  4320. 1500 
Pennsylvania  .Avenue  ^fW..  Washnuton. 
DC  20220 

FOR  FURTHER  IHFORMATIOM  COMTACT 
Kathleen  A.  Scott.  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
(Enforcement),  (202)  566-9<M7. 

SUPPLEM€NTARY  IMFORMATlOHt  On 

March  11.  1988,  Treasury  published  an 
Advance  Notice  of  Proposed 
Rulemaking  concerning  a  proposal  to 
require  financial  institutions  to  give 
notice  to  their  customers  of  the 
prohibition  on  structuring  in  31  U.S.C. 
5324  (53  FR  7948).  Treasury  sought 
comments  on,  and  alternatives  to.  five 
specific  notice  approaches.  These 
approaches  were:  (1)  Putting  up  a  short 
notice  prescribed  by  Treasury 
conspicuously  at  every  location  in  the 
financial  institution  where  customers 
may  conduct  cash  transactions;  (2) 
requiring  that  a  short  Treasury  form 
notice  be  handed  to  any  person 
conducting  currency  transactions  over  a 
specified  amount  [e.g.,  $1000  or  $3000); 
(3)  requiring  that  all  deposit  slips  be 
imprinted  with  a  short  notice  prescribed 
by  Treasury  of  the  provisions  of  Section 
5324  and  that  a  person  making  a 
currency  deposit  over  a  certain  amount 
($1000  or  $3000))  sign  the  back  of  the 
deposit  slip  in  acknowledgment  of 
reading  such  notice:  (4)  mailing  a 
Treasury  form  notice  to  all  customers  by 
a  certain  date  and  to  all  new  customers 
upon  the  opening  of  an  account;  and  (5) 


requiring  that  a  short  Treasury  form 
notice  of  the  provisions  of  section  5324 
be  included  periodicaFly,  e.g..  quartwriy, 
in  all  customers'  monthly  account 
statements,  and  upon  opening  a  new 
account. 

After  review  of  the  comments 
received  on  this  proposal  and  further 
legal  analysis  of  the  possible  law 
enforcement  need  for  the  prnposai 
Treasury  has  decided  not  to  proceed 
with  the  proposal.  Treasury's  position 
continues  to  be  that  the  law  and 
legislative  history  are  clear  on  this  issue, 
that  is.  that  the  government  need  only 
prove  that  a  criminal  defendant  hdd 
actual  knowledge  of  the  currency 
reporting  requirements  and  the  specific 
intent  to  evade  them;  the  government 
need  not  prove  that  the  defendant  had 
knowledge  of  the  structuring 
prohibitions.  Therefore,  Treasury  is 
withdrawing  this  proposal  from  further 
consideration  at  this  time. 

Dalud:  April  J8.  19H9. 
Saivatore  R.  Martoohe, 
Assistant  Secretary  (Enfoir.enwnt). 
|FR  Dnc  89-113~  Filed  5-10-89:  8:45  am) 
BILLING  coot  aiO-25-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  36 


RIN  2900-AD31 


Loan  Guaranty;  Lenders  Appraisal 
Processing  Program 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposmg  to  amend  its 
loan  guaranty  regulations  (.'>8  CFR  Part 
36)  to  implemenl  a  system  for  delegating 
to  certain  lenders,  the  review  of 
appraisal  reports  and  the  deternuiiatum 
of  reasona'fjle  value  of  properties  to  be 
purchased  with  VA  guaranteed  loans. 
These  regulations  are  being  promulgated 
in  accordance  with  the  Veterans  Home 
Loan  PTo,e''am  Improvr-ments  and 
Property  Ruhabiiitation  Act  of  19B7. 
DATES:  Comments  must  be  received  on 
or  before  June  12. 1989.  Comments  will 
be  available  for  public  inspection  until 
June  20,  1989.  The  VA  proposes  tn  make 
these  regv.kiiions  effective  .iO  days  after 
publication  of  the  final  regulations. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  writt(!n  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs,  Department  of  Veterans  Affairs, 


810  Vermont  Avenue,  NW.,  Washington. 
DC  20420.  All  written  comments  re- 
ceived will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  Room  132.  of  the  above  address 
between  the  hours  8:0()  am.  and  4:30 
p.m..  Monday  throuah  Friday  (except 
holidays)  until  June  20.  1989. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
contained  in  the  Paperwork  Redufition 
s(>r:tion  of  this  picamlilc 
FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Walter  Burke,  Assistant  Director  for 
Construction  and  Valuation  (262).  Loan 
(Guaranty  Service.  Veter.ins  Benefits 
Ad;ninistrati!n.  (202)  233-2ti91. 
SUPPLEMENTARY  INFORMATION: 
Currently  the  reasonable  value  of  a 
property  being  purchased  with  a  VA 
guaranteed  loan  is  determined  by  the 
VA.  Appraisals  are  performed  by 
independent  appi'aisers  who  are 
designated  by  each  VA  Regional  Office 
us  "ff-e  appraisers".  The  appraisal  is 
than  submitted  to  the  appropriate 
region.)!  office  for  a  determination  of 
reasonable  value  and  issuance  of  a 
Certificate  of  Reasonable  Value.  The 
reasonable  value  of  a  property  must  be 
determined  in  order  to  comply  with  38 
U.S.C.  1810(B)(5)  which  states"  that  a  VA 
guaranteed  loan  cannot  exceed  the 
reasonable  value  of  the  property 
securing  the  loan  as  determined  by  the 
VA.  Public  Law  100-198,  the  Veterans 
Home  Loan  Program  Improvements  and 
l^operty  Rch.ibiiitation  .Act  of  1987, 
added  a  subsection  (f)  to  38  U.S.C.  1831 
which  allows  lenders  to  determine  a 
property's  reasonable  value  on  behalf  of 
the  VA.  The  law  requires  that  lenders 
granted  this  authority  must  be  those  that 
already  ha\e  authority  to  process  VA 
loans  on  the  "automatic"  basis  under 
section  1802(d)  of  38  U.S.C.  The  law  also 
requires  that  the  procedures  end 
standards  for  the  Secretary  to  authorize 
lender  determinations  of  reasonable 
value  shall  be  set  forth  in  regulations 
The  law  further  mandates  that,  in 
exercising  this  authority,  the  VA  must 
assign  a  sufficient  number  of  personnel 
to  carry  out  an  appraih.il  leview  system 
to  monitor  the  making  of  appraisals  by 
appraisers,  and  the  effectiveness  and 
efficiency  of  the  determinations  of  value 
by  lenders. 

Automatic  processing  of  VA 
guaranteed  loans  means  that  lenders 
originate,  underwrite  and  close  loans 
without  the  VAs  prior-approval.  The 
loan  is  not  submitted  to  VA  until  closed 
and  the  evidence  of  guaranty  is 
requested.  Section  1802(d)  of  Title  38 
identifies  two  categories  of  lenders  that 


may  process  loans  automatically.  They 
are  (1)  entities  such  as  banks,  savings 
and  loans,  and  mortgage  and  loan 
companies  that  are  subject  to 
examination  by  an  agency  of  the  United 
States  or  of  any  State  and  (2)  lenders 
approved  by  the  VA  pursuant  to 
standards  established  by  the  VA. 
Lenders  that  are  in  either  of  the  two 
categories  will  now  be  eligible  to 
request  authority  to  review  appraisals 
and  determine  the  reasonable  value  of 
properties  to  be  purchased  with  VA 
guaranteed  loans.  Appraisals  will  still 
be  performed  by  VA  designated  fee- 
appraisers  who  will  continue  to  be 
assigned  on  a  rotation  basis  to  each 
case  by  VA.  These  proposed  regulations 
set  forth  the  criteria  for  designation  as  a 
Lender  Appraisal  Processing  Program 
(FAPP)  lender. 

The  lender's  authority  to  process 
cases  under  LAPP  is  delegated  at  the 
discretion  of  the  VA  and  the  recipient  of 
such  authority  has  special 
responsibilities  which  include,  but  are 
not  restricted  to:  ensuring  that  staff 
review  appraisers  review  appraisal 
reports  utilizing  recognized  appraisal 
techniques;  making  prudent  and  sound 
determinations  of  reasonable  value;  and 
ensuring  that  the  property  condition 
meets  VA  minimum  property 
requirements  and  is  otherwise 
acceptable  security  for  a  VA  guaranteed 
loan.  In  closing  the  loan  on  the 
automatic  basis,  after  determining  the 
reasonable  value  and  property-related 
conditions,  lenders  must  know  what  is 
and  what  is  not  an  eligible  loan;  i.e.,  one 
meeting  established  underwriting 
standards,  eligibility,  and  entitlement 
requirements. 

Lenders  seeking  designation  as  a 
IJVl'P  leader  will  be  lequired  to  have  on 
staff  a  review  appraiser  who  may  also 
be  an  underwriter.  This  individual  will 
be  a  full-time  member  of  the  lender's 
permanent  staff  and  may  not  be 
employed  by,  or  perform  services  for, 
any  other  mortgage.  The  staff  review 
appraiser  must  be  able  to  demonstrate  a 
knowledge  of,  and  the  ability  to  apply, 
the  industry  accepted  principles, 
methods,  practices  and  techniques  of 
appraising  real  property.  Experience 
demonstrating  knowledge  of  general 
realty  practice  and  principles  as  they 
relate  to  real  property  valuation,  skill  in 
collecting  and  assembling  data  and  the 
ability  to  prepare  clear  and  concise 
reports  are  all  required.  Also  required 
will  be  the  ability  to  review  the  work  of 
others  and  to  recognize  deviations  from 
accepted  appraisal  principles  and 
practices,  errors  in  computations  and 
unjustifiable  and  unsupportable 
iionclusions.  Experience  under  the    ■ 


Department  of  Housing  and  Urban 
Development's  direct  endorsement 
program  is  helpful,  since  the  VA 
program  will  be  similar,  but  is  not 
automatically  qualifying.  The  lender  s 
staff  reviewer  may  be  located  in  a 
branch  office  except  that  when  the  VA 
approved  automatic  underwriter  is  also 
the  VA  approved  review  appraiser,  that 
individual  must  be  located  at  the  home 
office  or  an  approved  regional  office  of 
the  lender.  A  certification  will  be 
required  either  on  the  Uniform 
•  Residential  Appraisal  Report  (URAR)  or 
attached  to  it  as  to  the  staff  review 
appraiser's  personal  review  of  the 
appraisal  report  and  his/her  findings 
Exact  language  for  the  certification  is 
contained  in  the  proposed  regulations. 
Lenders  meeting  the  requirements  of 
the  proposed  regulations  will  be 
approved  to  make  reasonable  value 
determinations  for  a  one-year 
probationary  period.  It  is  proposed  that 
during  the  probationary  period  the  finsl 
15  cases  processed  under  LAPP  be 
submitted  to  VA  when  processed  to  the 
point  where  the  lender  staff  reviewer 
has  made  reasonable  value 
recommendations.  VA  personnel  will 
then  make  a  complete  review  of  those 
cases  and.  if  the  lender's  review, 
reasonable  value  recommendation,  and 
determination  of  other  conditions 
specific  to  the  case  (i.e..  repair 
requirements)  are  acceptable,  a 
Certificate  of  Reasonable  Value  will  be 
issued.  The  loan  may  then  be  closed  on 
the  automatic  basis  provided  it  meets  all 
other  VA  requirements.  After 
submission  of  the  first  15  cases,  if 
acceptable  performance  has  been 
demonstrated,  lenders  will  be  able  lo 
make  the  reasonable  value 
determinations  and  close  loans 
automatically  without  issuance  by  VA 
of  a  Certificate  of  Reasonable  Value.  For 
the  remainder  of  the  probationary 
period  detailed  reviews  will  be 
performed  by  VA  staff  to  determine  ihi- 
adequacy,  appropriateness  and  overall 
quality  of  the  lender's  determinations. 
Under  the  new  program,  lenders  will  !).• 
responsible  for  notifying  both  the 
veteran-borrower  and  VA  of  the 
reasonable  value  determination  am)  fm 
providing  each  with  a  copy  of  the 
appraisal  report.  The  original  of  Ihi 
appraisal  report  and  all  related 
documentation  will  be  included  in  i!  i 
request  for  loan  guaranty.  Lender's  st.iil 
review  appraisers  will  not  have  the 
authority  to  adjust  the  fee  appraisen. 
value  recommendations  upward  or  tn 
remove  or  adjust  repair 
recommendations  costing  more  than  a 
dollar  amount  of  percentage  specified  l>y 
the  local  VA  office  of  jurisdirtirm. 
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I'roposed  Rules 


Appeals  of  fee  appniiscrs'  Viduc 
recommendations  or  lenders  rensojuibit- 
value  determinations  will  be  processed 
by  the  VA.  TTre  piTx;edures  for 
submitting  appeals  will  be  the  same  iis 
for  cases  m  which  a  Ce.'-tifTCiitp  of 
Reasonable  Vahe  has  b«'en  issued  bv 
VA 

These  proposed  reiijuia turns  alsn 
include  the  cntena  for  withdrawal  nf  a 
lender's  audiority  to  revipw  appraisals 
and  (ietermine  reasonable  value.  The 
cntena  include  withdrnvva!  of  authunty 
when  the  basic  eligibility  requin.'ments 
are  no  longer  met;  when  it  is  shown  that 
the  lender's  determinations  are  not 
made  in  accordance  with  requirements 
and  procedures  contained  in  VA 
regulanons.  guidelines  or  ;n  appiu  ciH!c 
laws:  or  when  there  is  sufficient 
information  of  adequate  evidence  to 
support  reasonable  belief  that  a 
partiLular  unacceptable  act.  practice  or 
performance  has  0€curred  Sdch  acts, 
practices  or  performance  ^nciude.  h'lt 
are  not  restricted  to:  demonstrated 
technical  incompetence  (i  c    conduct 
demonstrating  insufficient  k.-^iiwi-'d,',"'  of 
industry  accepted  apprais.i!  .iTincipu";. 
techniques  and  practices  .y  the  lai.k  of 
technical  competence  to  rev  lew 
appraisal  reports  and  make  vaitf 
determinations  in  accordance  with  those 
requirements)  or  substar.Mve  or 
r»;petitive  errors  (i.e..  anv  i-rrurfs)  of  a 
nature  that  would  raaterMily  or 
significantly  affect  the  de'ermination  of 
reasonable  value  or  a  number  of  series 
of  errors  that,  cnnsidered  individually, 
may  nut  significantly  impact  the 
determination  of  reason.ihte  value,  but 
which  when  consuiere«l  ;n  ^he  ,<i^>jri".^ate 
would  establish  that  apprii'.al  re'  :>'\vs 
or  l.Al'l'  case  pr'Tcessma  are  b.ni'.^ 
performed  in  a  (careless  ir  neghavnt 
manner)   W'.ihdruwai  of  the  authur'"',   'n 
determine  rHS4)nable  vaiue  will  be  made 
upon  proper  notice  ana  provision  of  :he 
ri^ht  t:i  appeal  the  decision  of  the  VA. 

Fr.tcduien'  .ir  criminal  conduct  under 
the  Lender  .\ppr  usal  Prncessing 
Proariim  will  be  ■'uhie<  '  *o  (Hiverrment 
nonprocurement  suspend. nn  and 
debarment  actions  that  are  contained  in 
W  CFR  Part  44. 

Lpon  publication  of  final  regulations 
the  VA  will  also  publish  separately  the 
detailed  procedures  for  lenders 
submitting  loans  under  the  new 
program.  It  is  contemplated  that  in  the 
beginning  of  the  program,  lenders' 
authority  will  be  limited  to  the 
determination  of  reHSorabie  value  on 
properties  that  qualify  as  existing 
construction.  Existing  construction  (.uses 
are  defined  by  the  VA  as:  (t)  Previously 
owner  occupied,  regardless  of  the  age  or 
d  ite  construction  was  completed. 


provided  the  prnpe!'\  "ifets  the  VA 
.Viinirmim  Property  Krni,,icments 
(MPRs)  for  existing  construction.  (2)  not 
previously  occupied,  provided 
construction  was  completed  in  all 
respects  one  (1)  year  or  mure  prior  to  the 
date  of  the  appraisal  request  and  meets 
\  A  MI'H  for  evistmR  c(;nstnjction;  (31 
not  previously  occupied,  construction  is 
less  than  one  (1 )  year  old  and  is  fully 
complete  except  for  customer  preference 
items  (e.g  .  interior  finishes,  appliances, 
efj.iipment)  and  those  exterior 
improvemrr's  for  which  the  VA  office 
allows  onsite  escrows  and  the  property 
is  enrolled  in  a  ten-year  insurance- 
backed  warranty  plan  that  has  been 
accepted  by  the  VA.  Manufacturtid 
(molrile).  and  multi-family  (two  or  more 
units)  homes  will  be  excluded.  A  test 
program  in  selected  areas,  for  proposed 
construction  cases  is  under  active 
consideration.  Specific  comments  are 
invited  as  to  implementation  of  such  a 
test.  Proposed  construction  cases  may 
be  included  at  a  future  date  after  the  t(?st 
results  have  been  analyzed. 

The  Secretary  hereby  certifies  that 
these  proposed  regulations-  if 
promulgated,  wil!  not  have  significant 
economic  impact  on  a  substantial 
numberof  small  entities  as  they  .ire 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  through  612.  Pub.  L.  100-198 
renuirs  that  the  standards  and 
procedures  for  the  V.\  program  of  lender 
determinations  of  reasoruibie  value  be 
established  in  the  appropriate 
regulations.  This  program  will  not  cause 
lenders  to  significemtly  change  their 
practices  since  such  review  of 
appraisals  is  now  accomplished  for 
conventional  loans  ami  most  Federal 
Housing  Administration  (FHA|  insured 
loans.  Lenders  that  make  VA  j 

guaranteed  loans  also  niuke- 
conventiontil  and  FHA  insured  luuns 
The  main  impact  will  be  on  the  lime 
involved  in  processing  a  VA  guaranteed 
loan.  Pursuant  to  5  U..S.C.  605(b).  diese 
proposed  regulations  are  exempt  from 
the  initial  and  final  regulatory  Re,\ibility 
analysis  requirements  of  §§603  and  604, 

The  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291, 
entitled  Federal  Regulations,  and  are  not 
considered  major  regulation  changes  as 
defined  in  the  Executive  Order.  These 
regulations  will  not  impact  on  the  public 
or  private  sectors  as  major  rules.  They 
will  not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  government  agencies,  or 
geograhic  regions;  nor  will  they  have 
other  significant  adverse  effects  on 
competition,  employment,  investment, 


productivity,  innovation,  or  oa  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreiyn- 
based  enterprises  in  domestic  or  e.xpoit 
markets. 

Paperwork  Reduction  Act 

Section  36.4344  of  this  regulation 
contains  an  infor.nation  collection 
requirement.  Public  rcportins  burden  for 
this  collection  of  information  is 
estimated  to  aveia,ge  30  r7iinute,s  per 
response,  including  the  time  for 
reviewing  instructions.  sear*-.hing 
existing  data  sourtics,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

As  required  by  section  3504(h)  ofthe 
Papervviiik  Reduction  Act,  the 
Department  of  Veterans  Affairs  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMHi  a  reqaest  rtiat  it 
appro\e  this  mform.ition  collection 
requirement.  Or;;anizatior;s  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  this 
propos"d  inform.afion  collection 
requirement  sh;i;ld  address  them  to  the 
Office  of  informati:-Ti  and  Regulatory 
Affairs,  0.V1B.  Room  3002.  .\ew 
Executive  Office  Building.  Washington. 
DC  20503:  Attention:  Joseph  F.  Lackey. 

(Thf  C.ii  ilog  of  i'cdiir.)]  Uu.tk  mIic  .'V&sistance 
IVogram  Numbers  is  64.114.) 

These  regulations  are  proposed  under 
aulhorUy  granted  the  Secretary  by 
sections  _TO(cl.  IHIO  and  1.431  .-.nd  1»20 
of  Title  38.  L'r.itfd  States  Code 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums.  Handicapped, 
Housing  loan  programs — housing  tnd 
community  development,  Manufactureii 
homes,  Veterans. 

Approv.'d:  April  12.1989. 
Edward  |.  Derwinski, 
Spcn'tajy  of  Vetpmns  Affairs. 

PART36— (AMENt^EDl 

38  CFR  Part  3b,  Loan  Guaranty,  is 
amended  by  adding  §  36.4,344  to  read  as 

follows: 

>!  36.4344     Lendsrs  independent  appraisal 
review  system. 

(a)  DuU.'gation  under autumatic 
authority  of  lender  authority  to  mview 
appraisals  and  determine  reasonable 
value.  (1)  To  be  eligible  for  delegation  of 
authority  to  review  appraisals  and 
determine  the  reasonable  value  of 
properties  to  be  purchased  with  VA 
guaranteed  loans,  a  lender  mu.st: 

(i)  Have  automatic  processing 
authority  under  38  U.S.C.  1B02(d).  and 


(li)  Have  in  its  employ  one  or  more 
staff  review  appraisers  acceptable  to  the 
Secretary. 

(2)  To  qualify  as  a  staff  review 
appraiser  an  applicant  must  be  a  full- 
time  member  of  the  lender's  permanent 
staff  and  may  not  be  employed  by.  or 
perform  ser\ices  for.  any  other 
mortgagee  Five  years  of  experience 
demonstrating  a  knowledge  of.  and  the 
ability  to  apply,  industry-accepted 
principles,  methods,  practices  and 
techniques  of  appraising,  and  the  ability 
to  competently  determine  the  \  aiue  of 
properly  within  a  prescribed  area  is 
necessary  to  qualify  as  a  staff  review 
appraiser.  The  individual  must 
demonst.'^ate  the  ability  to  review  the 
work  of  others  and  to  recognize 

dev  iations  from  accepted  appraisal 
principles,  practices,  and  techniques. 
errors  in  computations,  and  unjustifiable 
and  unsupportable  conclusions. 

(3)  Lenders  that  meet  the  requirements 
of  38  U.S.C.  1802(d)  and  have  a  \'A- 
appro;  ed  staff  review  appraiser  will  be 
authorized  to  review  appraisals  and 
make  reasonable  value  determin  iMons 
on  properties  that  will  be  the  security 
for  VA  guaranteed  loans.  The  lender's 
authonzation  will  be  subject  to  a  one- 
year  probationary  period.  During  the 
probation  period  the  first  15  reasonable 
value  determinations  made  by  the  staff 
reveiw  appraiser  will  be  submitted  to 
VA  along  with  the  lender's  staff  review 
appraiser's  reasonable  value 
recommendation,  prior  to  loan  closing. 
The  reasonable  value  recommendation 
will  be  reviewed  by  the  appropriate 
field  facility  personnel,  and  if  the 
lender's  processing  is  determined 
acceptable,  a  Certificate  of  Reasonable 
Value  will  be  i.ssued  by  V.\.  Such  a  loan 
may  than  be  closed  automatically  if  it 
meets  all  other  requirements  of  the  VA. 
If  a  lenders  first  15  cases  processed 
under  this  authority  pre  found  to  be 
acceptable  b\  VA  the  lender  will  be 
allov\  ed  to  process  subsequent  loans 
without  prior  submission  to  VA  and 
without  the  issuance  of  a  Certificate  of 
Reasonable  Value.  The  15  case  review 
requirement  may  be  expanded  by  a 
regional  office,  if  acceptable 
performance  has  not  been 
demonstrated.  Thereafter,  routine 
review  will  be  made  by  VA  staff,  based 
upon  quality  control  procedures 
prescribed  by  the  Chief  Benefits 
Director,  of  cases  closed  where  the 
lender  has  made  the  determination  of 
reasonable  value.  Such  reviews  will  be 
made  on  a  random  sampling  or 
performance  related  basis. 

(4)  The  following  certifications  are 
required  to  be  either  placed  on,  or 
attached  to,  each  I'niform  Residential 


.Appraisal  Report  (URAR).  Freddie  Mac 
Form  70/Fannie  Mae  Form  1004 
reviewed  by  the  staff  appraiser.  If  the 
certification  is  stamped  on  the  URAR  It 
will  read: 

On  (date).  I  personally  reviewed  this 
appraisal  report  and  I  concurred  in  the 
findings  and  recommendations  of  the  fee 
appraiser,  who  was  assigned  by  the  VA 
regional  office. 

(Signature  of  Staff  Review  Appraiser) 

or.  if  the  certification  is  attached  to  the 
URAR: 

1  certify  that  on  (Date),  I  personally 
reviewed  this  appraisal  report  and  I 
concurred  in  the  recommendutions  and 
findings  of  the  fee  appraiser  who  was 
assigned  to  (VA  Case)  by  the  V.^  ntgional 
office. 


(Signature  of  Staff  Review  Appraiser) 

(b)  VA  minimum  property 
requirements.  Lenders  are  responsible 
for  determining  that  the  property  meets 
VA  minimum  property  requirements.  VA 
offices  will  issue  local  instructions 
regarding  the  lender's  ability  to  adjust, 
remove,  or  alter  the  fee  appraiser's  or 
fee  compliance  inspector's 
recommendations  for  VA  minimum 
property  requirements.  Condominiums, 
planned-unit  developments  and 
leasehold  estates  must  have  been 
determined  acceptable  by  the  VA.  or  in 
the  cases  of  condominiums  or  planned- 
unit  developments  by  the  Department  of 
Housing  and  Urban  Development  or  the 
Department  of  Agriculture  under  the 
VA's  reciprocal  agreement  with  those 
agencies,  before  the  lender  can  process 

a  case  under  this  authority. 

(c)  Adjustment  of  reasonable  value 
determination.  Lenders  do  not  have 
authority  to  increase  the  fee  appraiser's 
estimated  market  value  indicated  in  the 
Reconciliation  Section  of  the  appraisal 
report.  Lenders  may  decrease  the 
estimated  market  value  if  such 
adjustment  is  warranted  and  supported, 
and  the  staff  review  appraiser  clearly 
justifies  such  adjustment  in  writing  on 
the  appraisal  report  form.  Such 
comments,  adjustments,  corrections, 
etc..  must  be  made  in  a  contrasting  color 
and  be  clearly  legible  and  initialed  and 
dated  by  the  staff  review  appraiser. 

(d)  Notification.  It  will  be  the 
responsibility  of  the  lender  to  notifj'  the 
veteran  borrower  in  writing  of  the 
determination  of  reasonable  value  and 
related  conditions  specific  to  the 
property  at  the  time  the  determination  is 
made.  Any  delay  must  be  documented. 
Any  delay  beyond  two  (2)  working  days 
without  reasonable  extenuating 
circumstances  will  not  be  acceptable. 
The  original  appraisal  report,  and 


BEST  COPY  AVAILABLE 


related  appraisal  documentation,  and  a 
copy  of  the  reasonable  value 
determination  notification  to  the  veteran 
will  be  submitted  to  the  VA  with  the 
request  for  loan  guaranty. 

(e)  Appeals.  All  appeals  of  fee 
appraisers'  value  recommendations  or 
lenders'  reasonable  value 
determinations,  along  with  the  lenders 
recommendations,  if  any.  must  be 
submitted  to  the  VA  for  processing  and 
final  decision. 

(f)  Affiliations.  A  lender  affiliated 
with  a  real  estate  firm,  builder,  land 
developer  or  escrow  agent  as  a 
subsidiary,  division,  or  investment  may 
not  use  this  authority  for  any  cases 
involving  the  affiliate  unless  the  lender 
demonstrates  that  (1)  the  lender  and  its 
affiliate(s)  are  essentially  separate 
entities  that  operate  independently  of 
each  other,  free  of  all  cross-influences; 
and  (2)  the  lender  has  developed,  will 
implement,  or  has  implemented  an 
effective  self-policing  or  quality  control 
system  to  assure,  to  the  extent  possible, 
that  its  activities  do  not  deviate  form 
high  standards  of  integrity  and  wil!  he 
agreeable  to  furnishing  pertinent 
evidence  of  independent  operation  and 
of  such  a  system  to  the  VA  on  demand. 
Under  the  lender  appraisal  processing 
program,  the  lender's  quality  control  or 
self-policing  system  must  specifically 
contain  provisions  concerning  the 
adequacy  and  quality  of  real  property 
appraisals.  While  the  lender's  qualify 
control  personnel  need  not  be 
appraisers,  they  should  have  basic 
familiarity  with  appraisal  theory  and 
techniques  so  that  they  can  select 
appropriate  cases  for  review  if 
discretionary  sampling  is  used,  and 
prescribe  appropriate  corrective 
action(s)  in  the  appraisal  review  process 
when  discrepancies  or  problems  are 
identified.  Copies  ofthe  lender's  quality 
control  plan  or  self-policing  system 
evidencing  appraisal  related  matters 
musf  be  provided  to  the  VA  office  of 
jurisdiction. 

(g)  Withdra  wal  of  lender  authority. 
The  authority  for  a  lender  to  determine 
reasonable  value  may  be  withdrawn  by 
the  Loan  Guaranty  Officer  when  proper 
cause  exists.  A  lender's  authority  to 
make  reasonable  value  determinations 
shall  be  withdrawn  when  the  lender  no 
longer  meets  the  established  basic 
requirements  for  granting  the  authority 
Such  authority  may  aLso  be  withdrawn 
when  it  can  be  shown  that  the  lender's 
reasonable  value  determinations  have 
not  been  made  in  accordance  with  VA 
regulations,  requirements,  guidelines, 
instructions  or  applicable  laws,  or  when 
there  is  sufTicient  information  or 
adequate  evidence  or  support 
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reasonable  VA  belief  that  a  particular 
unacceptable  act.  practice,  or 
performance  by  the  lender  or  the 
lender's  staff  has  occurred.  Such  acts. 
practices  or  performance  include,  but 
are  not  restricted  to  demonstrated 
technical  incompetence  (i.e.,  conduct 
demonstrating  insufficient  knowledge  of 
industry  accepted  appraisal  principles, 
techniques  and  practices  or  the  lack  of 
technical  competence  to  review 
appraisal  reports  and  make  value 
determinations  in  accordance  with  those 
requirements);  and/or  substantive  or 
repetitive  errors  (i.e..  any  error(s)  of  a 
nature  that  would  materially  or 
sij^nificantly  affect  the  determination  ot 
reasonable  value  or  a  number  or  series 
nf  errors  that,  considered  individually. 
may  not  significantly  impact  the 
determination  of  reasonable  value,  but 
which  when  considered  in  the  aggregate 
would  establish  that  appraisal  reviews 
or  LAPP  case  processing  are  being 
performed  in  a  careless  or  negligent 
manner), 

(1)  Withdrawal  of  authority  by  the 
Loan  Guaranty  Officer  may  be  either  for 
an  indefinite  or  a  specified  period  of 
time  For  any  withdrawal  longer  than  90 
days  a  reapplication  for  lender  authority 
to  process  appraisals  under  these 
regulations  will  be  required.  Written 
notice  will  be  provided'at  least  30  days 
in  advance  of  withdrawal  unless  the 
Government's  interrsts  are  exposed  to 
immediate  risk  frorr;  the  lenders 
activities  in  which  case  the  withdrawal 
will  be  effected  immediately  The  notice 
will  clearly  and  specifically  set  forth  the 
basis  and  grounds  for  the  action.  The 
lender  will  be  provided  an  opportunity 
for  a  hearing  before  the  Loan  Guaranty 
Officer  in  order  to  present  evidence  that 
the  action  is  not  warranted.  In  the  event 
of  an  im.Tiediate  withdrawal  the  lender 
vm!1  be  afforded  a  hearing  within  three 
(3)  business  days  of  a  request  for  such  a 
hearing  The  Loan  Guaranty  Officer  will 
make  a  recommendation  to  the  Facility 
Director  who  shall  make  the 
determination  as  to  the  action  to  be 
taken  The  lender  v.  ill  be  informed  in 
v\-;:;;;i;  of  the  decision. 

(21  If  the  withdrawal  takes  place,  the 

lender  has  the  n«ht  to  appeal  the 
dfcision  to  the  Ch;f  f  Benefit*  Director. 
In  the  event  of  an  appeal  the  Chief 
Bt.>ncfits  Director  will  review  all  relevant 
ma'erial  concemma  the  matter  and 
make  a  determination  that  shall 
constitute  final  agency  action. 

(3)  Withdrawal  of  authority  wilt 
require  the  lender  t'l  request  a 
determ.ination  of  reasonable  value  by 
the  VA.  This  will  require  a  VA  staff 
review  of  the  appruis.il  report  and 
subseq'.t-nt  issuance  of  a  Certificate  of 


Reasonable  Value  which  will  then  be 
used  by  the  lender  to  close  loans  on 
either  the  prior  VA  approval  or 
automatic  basis. 

(Authority:  38  U.S.C.  1831) 

[FR  Doc.  89-11248  Filed  5-10-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Parts  201  and  203 
(Docket  No  R-12€i 
RIN2133-AA20 

Procedures  Relating  to  the  Conduct  of 
Certain  Hearings  Under  tfie  Merchant 
Marine  Act 

AGENCY;  Maritime  Administration.  DOT. 


action:  Proposed  rule. 


summary:  MARAD  is  proposing  a  new 
part  to  its  regulations  that  would 
supplement  current  Rules  of  Practice 
and  Procedure.  46  CFR  201  et  seq.  and 
deal  specifically  with  two  statutorily 
required  hearings,  conducted  pursuant 
to  the  Merchant  Marine  Act.  1936,  as 
amended.  The  proposed  rule  would 
enable  MARAD  to  render  more  timely 
decisions  by  providing  alternatives  in 
appropriate  circumstances  to  the 
conduct  of  full  evidentiary  hearings. 
This  proposed  rule  also  specifies  criteria 
for  standing  and  the  right  to  intervene  in 
these  hearings.  Additionally  MARAD 
proposes  to  amend  §201,1  of  46  CFR  201 
to  reflect  the  new  procedures  and  ensure 
all  interested  parties  are  put  on  notice  of 
the  changes. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  June  26, 
1989. 

AOORESS:  Send  the  original  and  two 
copies  of  comments  to  the  Secretary. 
Maritime  Administration/Maritime 
Subsidy  Board.  U.S.  Department  of 
Transportation,  Room  7300.  400  Seventh 
Street  SW..  Washington.  DC  20590.  All 
comments  will  be  made  available  for 
inspection  during  normal  business  hours 
at  the  above  address.  Commenfers 
wishing  MARAD  to  acknowledge 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Murray  A.  Bloom.  Chief,  Division  of 
Maritime  Aids,  Office  of  Chief  Counsel, 
at  the  above  address,  or  call  (202)  366- 
5320. 


SUPPLEMENTARY  INFORMATION: 
Background 

1.  The  Merchant  Marine  Act.  1936 

Sections  605(c)  and  805(a)  of  the 
Merchant  Marine  Act.  1936.  as  amended. 
46  App.  U.S.C.  1175(c)  and  1223(a). 
collectively,  (the  "Act")  m.andate  that  a 
hearing  be  conducted  prior  to  approval 
of  applications  for  operating-differential 
subsidy  ("ODS")  authorized  by  the  Act. 
The  Act  is  administered  by  the  Maritime 
Administration/  Maritime  Subsidy 
Board  (collectively  "M.'XRAD")  under 
authority  delegated  by  the  secretary  of 
Transportation  (49  CFR  1.66-1.67). 

Section  605(c)  provides  that  no  ODS 
contracts  can  be  made  with  respect  to 
vessels  whose  contemplated  operations 
would  be  in  addition  to  an  existing 
essential  service  provided  by  citizens  of 
the  United  States  unless,  after  a  "proper 
hearing  of  all  parties,"  certain  specified 
determinations  are  made.  These 
determinations  are  that 

*  '  '  the  service  already  provided  b> 
vessels  of  United  States  registry  is 
inadequate,  and  that  in  the  accomplishment 
of  the  purposes  and  policy 

of  *  ■  *  [the)  *   *  ■  .^cl  additional  vessels 
should  be  operated  .  .  .  jin  such  service]. 

This  section  also  provides  for  a 
compulsory  public  hea.nng.  after  notice 
to  all  vessel  operators  in  a  particular 
service,  before  an  ODS  contract  can  be 
made  for  a  vessel  intended  to  be 
operated 

*  *   ■  in  an  essential  service  served  by  two 
or  more  citizens  of  the  United  States  with 
vessels  of  United  States  registry  *   *   * 

where  it  is  determined  that  the  effect  of 
such  a  contract  would  unduly  advantage 
or  be  unduly  prejudicial  as  between 
citizens  of  the  United  States.  In  such  a 
situation  the  contract  can  be  made  only 
where  it  is  determined  following  the 
public  hearing 

*  *  *  that  it  is  necessarj'  to  enter  into  such 
contract  in  order  to  provide  adequate  service 
by  vessels  of  United  States  registry. 

The  provisions  in  section  605(c) 
concerning  hearing  requirements  apply 
equally  to  amendments  to  existing 
contracts.  Thus,  for  example,  an  ODS 
operator  receiving  subsidy  for  a 
specified  number  of  vessels  pursuant  to 
its  ODS  contract,  may  still  be  subject  to 
the  hearing  requiremien's  of  section 
605(c)  should  it  wish  to  increase  the 
total  number  of  subsidized  vessels  or 
include  vessels  of  a  significantly 
different  type  in  its  current  service.  See, 
Spa-Land  v.  A,>ep.T.  566  F  2d  763.  767 
(D,C.  Cir.  1977). 

Section  805(a]  concerns  the  operations 
of  vessels  in  the  domestic  trades  by  an 
ODS  operator  either  directly  or  through 
affiliates  Two  issues  reviewed  under 


section  805(a)  are  whether  grant  of  the 
application  would  (1)  result  m  unfair 
competition  to  any  person,  firm,  or 
coiporation  operating  exclusivciv  in  the 
coastwise  or  intercoastal  service,  or  (2) 
be  prejudicial  to  the  objects  and  policy 
of  the  act.  Under  this  p.-ovision,  "(e)very 
person,  firm  or  corporation  having  any 
interest  in  such  application  shall  he 
permitted  to  intervene  and  the  SecTctarv 
of  Transportation  shall  give  a  hearing  to 
the  applicant  and  the  intervcnors."  Any 
party  to  the  hearing  may  address  the 
'objects  and  policy"  issue,  but  only  a 
person  "operating  exciusively  in  the 
coastwise  or  irtercoas'al  service'  m.iy 
oppose  the  application  on  the  ground  of 
"unfair  competition"  to  such  a  person. 
Soe.  e.g..  States  Steamship  Co..  5  SRR 
nil.  1126-27  and  n.l7  (SOC  19«»). 

2.  Procedural  Considerations 

MARAD's  current  Rules  of  Pructice 
and  Procedure  46  CFR  Part  201  et  seq. 
govern  hearings  before  both  the 
Maritime  Administration  and  the 
Maritime  Subsidy  Board  (46  CFR  201.1). 
These  rules  are  to  be  "construed  to 
secure  the  just,  speedy  and  inexpensive 
determination  of  every  proceeding  with 
full  protection  for  the  rights  of  all  parties 
therein."  [Id.) 

MARAD  believes  that  a  supplement  to 
the  currf>nt  rules  would  enable  more 
efficient  and  effective  accomplishment 
of  this  purpose.  The  proposed 
procedures  are  intended  to  increase  the 
degree  of  flexibility  available  to 
MARAD  in  structuring  these 
proceedings.  An  assumption  of  the 
proposed  procedures  is  that  questions  of 
law  applicable  to  a  specific  set  of  facts 
are  not  highlighted  by  the  evidentiary 
process,  but  rather  are  better  clarified 
by  pleadings  and,  in  some  situations, 
oral  argument.  National  Air  Carrier 
Association  v.  CAB.  436  F.2d  185. 194 
(D.C.  Cir.  1970). 

In  proposing  these  procedures, 
MARAD  is  mindful  of  the  various 
requirements  that  must  be 
accommodated  in  die  hearing  process 
employed.  The  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq.,  (the 
"AP.\  ")  specifies  hearing  procedures 
applicable"*  *  *  in  every  case  of 
adjudication  required  by  statute  to  be 
determined  on  the  record  after 
opportunity  for  an  agency  hearing."  5 
U.S.C.  554(a).  Courts  have  generally 
interpreted  this  provision  to  mean  that 
the  APA  hearing  requirements  attach 
only  where  the  requirement  for  a 
hearing  is  provided  for  in  a  separate 
underlying  statute.  See.  e.g.. 
Philadelphia  .\'ewspaper.  Inc.  v.  NRC, 
727  F.2d  1195  (D.C.  Cir.  1984);  Gallagher 
and  Ascher  Co.  v.  Simon.  687  F.2,1.  1067 
(7th  Cir.  1982);  State  of  Colorado  v. 


Veterans  Administration,  602  F.2d  926 
(10th  Cir.  1979),  cert,  denied  4M  U.S. 
1014  (1980).  Some  courts  have  held  the 
AP.A  hearing  requirements  to  apply, 
even  in  the  absence  of  language  in  the 
underlying  statute  specifying  that  the 
hearing  must  be  conducted  "on  the 
record."  See  Steadman  v.  Sec.  450  U.S. 
91.  96  n.l3  (1981).  The  form  of  the 
hearing  is  generally  dependent  on  the 
substantive  nature  of  the  hearing 
Congress  intended  to  provide  in  the 
underlying  statute.  City  of  West  Chicago 
V.  N.R.C..  701  F.2d  632  (7th  Cir.  1983); 
Buttrey  v.  United  States.  690  F.2d  1170 
(5lh  Cir.  1982),  cert,  denied  ^\  U.S.  927 
(1983).  In  promulgating  these  procedures 
MARAD  is  not  determining  that  an  "on 
the  record"  hearing  (as  that  phrase  is 
used  in  the  APA  and  in  cases  construing 
it)  is  strictly  required,  or  required  in 
some  situations,  under  the  Act  for 
Section  605(c)  and  805(a)  applications. 

MARAD  is  proposing  hearing 
procedures  that  adhere  to  the 
fundamental  concepts  of  administrative 
due  process.  Consistent  with  this 
approach,  MARAD  is  proposing 
procedures  which  satisfy  due  process 
requirements  for  notice,  comment  and  a 
statement  of  reasons  for  its  decisions. 
York  V.  Secretary  of  the  Treasury.  774 
F.2d  417  (10th  Cir.  1985). 

MARAD  is  also  proposing  to  employ 
alternative  hearing  procedures  where 
the  essential  facts  are  not  in  dispute  and 
where,  as  a  result,  MARAD's  decision 
will  turn  primarily  on  issues  of  law, 
policy  or  discretion.  General  Motors 
Corp.  V.  FERC,  656  F.2d 791  (DC.  Cir. 
1981);  United  States  v.  Storer 
Broadcasting  Co..  351  U.S.  192  (1956). 
Further,  MARAD  also  is  proposing  to 
establish  a  threshold  requirement 
intended  to  assist  it  in  determining 
beforehand  the  nature  and  scope  of  the 
hearing.  Citizens  for  Allegan  Couniv  v. 
F.P.C  414  F.2d  1125  (D.C.  Cir.  1969);" 
Costle  v.  Pacific  Legal  Foundation.  445 
U.S.  198  (1980);  see  also  Weinberger  v. 
Hynson.  Wescott  &  Dunning.  Inc..  412 
U!S.  609  (1973).  These  procedures  will 
further  the  primary  purpose  of  the 
evidentiary  phase  of  the  hearing 
process,  namely  the  development  of  a 
record  for  the  determination  of  the  basic 
factual  issues  in  dispute.  See.  Minnesota 
v.  N.R.C.,  602  F.2d  412.  416-17  (DC.  Cir. 
1979). 

3.  Experience  Under  Sections  605(c)  and 
805(a) 

Since  passage  of  the  1936  Act. 
M.ARAD  has  conducted  numerous 
proceedings  under  sections  605(c)  and 
805(a)  involving  the  full  panoply  of 
procedural  techniques  provided  in  46 
CFR  Part  201  et  seq. 


Many  of  the  applications  involving 
complex  and  hotly  contested  issues 
have  required  several  years  to  reach 
conclusion.'  Congress  itself  has  noted 
the  seemingly  interminable  length  and 
cost  of  these  hearings.'  MARAD  has  on 
occasion  used  alternative  procedures.  In 
Docket  No.  S-605.  MARAD  held  a  one 
day  hearing  with  the  consent  of  the 
parties  participating.  In  Docket  No.  S- 
437/438.  MARAD  held  that  a  show 
cause  procedure  in  appropriate 
circumstances  was  a  valid  method  of 
resolving  issues  arising  under  section 
605(c)  and  in  Docket  Nos.  S-613.  and  S- 
807/822,  MARAD  assigned  a  member  of 
the  Maritime  Subsidy  Board  to  hear 
evidence  in  an  application  under  Section 
605(c). 

While  a  general  reservation  is 
provided  in  46  CFR  201.9  allowing  for 
waiver  of  the  normal  procedures,  no 
specific  provisions  exist  for  alternative 
procedures.  The  proposed  procedures 
will  fill  that  gap.  They  do  not  represent  a 
radical  departure  from  prior  practice  but 
an  attempt  to  provide  guidelines 
governing  selection  of  appropriate 
hearing  procedures  as  opposed  to  the  sd 
hoc  determinations  made  previously. 
They  do  represent  an  attempt  at 
according  ail  parties  that  "speedy" 
determination  of  rights  intended  in 
MARAD's  current  Rules  of  Practice  and 
Procedure.  46  CFR  201.1  and  in  the  APA. 
section  556. 

The  proposed  procedures  also  reflect 
recent  developments.  On  May  12, 1987. 
MARAD  consolidated  under  section  211 
of  the  Act  previously  determined  trade 
routes  into  eight  essential  trade  routes. 
(52  FR  17879).  This  redesignation  did  not 
address  changes  in  contractual 
subsidized  operations.  Operators  were 
invited  to  apply  for  amended  subsidized 
service.  (Docket  No.  R-112,  52  FR  17884). 
for  which  applications  hearings  would 
then  be  provided,  if  appropriate. 

In  American  Transport  Lines.  Inc.  v. 
Burnley.  Ko.  87-2390  (D.D.C.  Mar.  22. 
1988).  the  court  granted  standing  in  a 
section  605(c)  application  to  an  operat<ir 
competing  on  the  same  trade  route  as 
the  applicants,  but  providing  service  to 
the  same  ports  only  by  intermodal 
service.  MARAD's  prior  precedent  h.is 
been  to  permit  standing  only  to  those 
companies  providing  direct  service  by 
U.S. -flag  vessels  in  the  trade  in  question. 
Lykes  Bros.  Steamshin  Co.,  Inc.,  16  SRR 
465.  470  (MSB  1975). 


'  Cr.. »' v-.  Dim  Ul  .N.is.  S-.su.  .-f  oi.  S-54j.  S-T:*. 
S-748. 

»  M.R.  Rtp.  \i).  91-1073.  91st  C<mi> .  il  S.'..s 
(1970).  42.  iicrompiinving  M.R  1>424  (later  I'nrtrl.  il 
.m  Ihf  MRrrhanj; Marine  Art  of  1970 (PI.  Ol-tfiBl). 
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As  a  result  of  the  decision  in 
American  Transport  Lines.  MAR  AD 
announced  by  Federal  Register  Notice  of 
May  13,  1988  (53  PR  17134)  its  intent  to 
consider  a  change  in  poHcy  governing 
proceedings  under  section  605(c) 
(Docket  S-829).  A  number  of  operators 
submitted  comments  in  that  doclcet  and 
those  coments  will  be  incorporated  in 
this  rulemaking  docket. 

The  proposed  procedures  recognize. 
as  a  result  of  the  American  Transport 
case,  and  as  a  result  of  MARAD's  stud> 
of  trade  patterns  under  section  211, 
standing  in  regard  to  service  provided 
by  intermodal  operations.  However, 
such  an  operator  must  still  meet  a 
threshold  burden  as  described  in  the 
proposed  procedures. 

Base  on  case  precedent,  standing  will 
be  granted  only  to  a  U.S.-flag  vesse! 
operator,  and  only  when  and  to  such 
extent  the  operator  provides  an  existing 
service,  or  has  firm  and  definite  plans  to 
provide  a  service  by  a  showing  that  its 
vessels  operate  in  the  same  trade  or  on 
the  same  trade  route  as  that  proposed 
by  the  applicant  and  with  which  the 
specific  proposed  service  would  be 
competitive.  Although  an  intervener 
need  not  call  the  same  specific  proposed 
ports  by  direct  vessel  calls,  the 
intervener  must  demonstrate 
competition  by  intermodal  service  for 
cargo  moving  through  ports  in  the 
service  proposed  by  the  applicant. 

MARAD  undertakes  to  apply  the  most 
efficient  and  effective  means  of  hearing 
available  for  each  new  apphcation  it 
receives.  To  this  end,  MARAD  proposes 
two  distinct  alternative  proceedings. 

The  first  alternative  would  involve 
matters  of  significant  complex  factual 
Issues  and  anticipated  submission  of 
extensive  evidence.  As  has  been  the 
usual  custom  of  MARAD.  this 
application  would  probably  be  referred 
to  an  administrative  law  judge  for 
hearing  in  accordance  with  existm^j 
procedures  in  46  CFR  Part  201  For 
example,  an  application  under  section 
605(c),  for  a  new  twenty-year  subsidy 
contract,  if  such  a  contract  was  to  be 
awarded,  involving  substantial 
additional  service  and  contested  by 
parties  having  standing  to  assert  a  right 
to  a  section  805(c)  hearing,  would 
probably  follow  existing  procedures. 
The  second  alternative  involves  a  Show 
Cause  Proceeding  where  the  pleadings 
disclose  no  material  factual  issues  in 
dispute  or  such  issues  can  be  resolved 
based  on  available  information  subject 
to  official  notice.  An  example  under  this 
alternative  would  be  an  application  for 
a  short  term  subsidy  (e.g.,  three  years  or 
less),  involving  additional  service  and  a 
limited  trade  area.  Because  of  the  many 
variable  circumstances  surrounding 


each  subsidy  application,  the  foregoing 

examples  are  only  provided  as  guidance 
m  the  hearing  selection  process. 
The  Administration  may.  in  its 
discretion,  direct  further  hearing  or  the 
submission  of  bnefs  on  legal  issues,  or 
hold  oral  anjument  under  any  of  the 
alternative  proceedings.  One  or  more 
members  of  the  Administration  may 
conduct  an  oral  or  evidentiarj'  hearing 
A  member  who  is  not  present  at  the 
hearing  may  participate  in  the  decision 
where  the  hearing  and  an  oral  argument, 
if  any,  have  been  stenogrdphlcally 
reported.  This  type  of  proceeding  would 
be  appropriate  when  a  timely  decision 
appears  to  be  critically  important. 

Section  by  Section  Analysis  of  Part  203 

Section  1:  Scope  of  Rules 

The  proposed  procedures  are  intended 
to  apply  to  hearings  mandated  by 
sections  605(c)  and  805(a)  of  the  Act. 
They  supplement  the  Administration's 
existing  Rules  of  Practice  and  Procedure 
m  46  CFR  Part  201  and  shall  not  be 
construed  as  inconsistent  with  that  part 

Section  2:  Applications 

This  section  states  the  basic  minimum 
information  which  MARAD  believes 
essentia!  in  order  for  it  to  properly 
evaluate  an  application  within  the  scope 
of  the  proposed  procedures  Generally, 
the  information  requirements  apply  for 
applications  under  both  sections  605(c) 
and  805(a)  This  section  also  provides 
for  Federal  Register  notice  for  all 
applications  involving  a  statutorily 
mandated  hearing,  and  allows  for  the 
filing  of  comments  by  any  person. 

Section  3:  Opposition  to  Applications 

By  requiring  the  simultaneous  filing  of 
a  petition  for  leave  to  intervene  and  an 
answer,  this  section  is  intended  to 
accomplish  two  primary  purposes.  First, 
the  petition  for  leave  to  intervene  is 
intended  to  enable  MARAD  to 
determine  whether,  under  existing 
precedent,  the  filing  party  has  standing 
to  oppose  the  application.  By  requiring 
the  simultaneous  filing  of  an  answer.  It 
is  anticipated  that  both  time  and 
administrative  expenses  may  be 
reduced. 

Subsections  (b)  and  (d)  specify  the 
criteria  applicable  to  granting  standing 
to  oppose  an  application,  and  are 
consistent  with  past  practice  and 
existing  precedent.  The  Board  has  in  the 
past  granted  standing  to  oppose  an 
application  to  existing  US-flag  operators 
with  competitive  service.  See.  e.g..  Lykes 
Bros.  Steamship  Co-.—ODS  Renewal.  18 
SRR  1389  (MSB.  1978).  and  to  those 
having  "firm  and  definite"  plans  to  enter 
a  service  for  which  an  applicant  is 


seeking  an  ODS  contract  or  an 
amendment  to  its  existing  ODS  contract. 
Delta  Steamship  Lines.  Inc..  17  SRR  1369 
(MSB.  1977);  See  Sea-Land  Sen-ice.  Inc. 
V,  Conner.  418  F.2d  1142, 1147  (D.C.  Cir, 
1969).  Such  "firm  and  definite"  plans 
must  be  demonstrated  by  concrete  steps 
taken  in  preparation  to  initiating  the 
service. 

Section  4:  Replies 

This  section  provides  for  a  reply  by 
the  applicant  to  answers  which  have 
been  filed  by  persons  purporting  to  have 
the  requisit  standing.  No  provision  is 
made  for  further  pleading. 

Decisions  on  the  grant  or  denial  of 
standing  are  final  administration  actions 
and  may  be  directly  appealed  to  the 
Secretary  of  Transportation  under  the 
rules  applicable  to  such  actions. 

Section  5:  Hearings 

This  section  provides  guidelines  for 
determining  the  type  of  hearing  to  be 
granted  by  MARAD.  The  procedures 
outlined  are  Intended  to  expedite 
.MARAD's  decisional  process  by 
allowing  for  less  than  full  evidentiary 
proceedings,  when  appropriate. 
Separation  of  functions  shall  be 
provided  for  as  set  out  in  section  554  of 
the  APA.  A  new  provision  incorporated 
in  the  proposed  rule  involves  the  use  of 
Show  Cause  proceedings.  As 
contemplated,  a  Show  Cause  Proceeding 
would  be  initiated  (1)  where  the 
pleadings  disclose  no  material  factual 
issues  in  dispute,  or  (2)  such  issues  are 
susceptible  to  resolution  on  the  basis  of 
information  that  is  properly  subject  to 
official  notice. 

Another  provision  involves  the  use  of 
a  hearing  before  less  than  all  members 
of  the  Administration.  Any  member 
absent  from  the  hearing  may  participate 
in  the  consideration  and  decision  in 
which  the  record  has  been  prepared  in 
accordance  with  46  CFR  201.147  and 
oral  argument.  If  any,  is  stenographically 
reported.  This  follows  the  long 
recognized  principle  that  due  process  is 
satisfied  even  if  a  member  is  absent 
during  the  taking  of  evidence  and  oral 
argument  when  there  Is  a  complete 
record  available  to  all  members  on 
which  to  base  their  decision.  Anniston 
Mfg.  Co.  V.  Davis,  301  U.S.  337  (1937): 
Porter  &■  Dietsch.  Inc..  v.  ETC..  605  F.2d 
294  (7th  Cir,  1979),  cert,  denied.  445  U.S. 
950  (1980);  Gearhart  8'  Otis.  Inc.  v. 
S.E.C..  348  F,2d  798,  reh'g  denied  (D.C. 
Cir.  1965).  See  3  K.  Davis. 
"Administrative  Law  Treatise"  sec.  17;2 
(2d  ed.  1980). 


Analysis  of  Regulatory  Impact 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291.  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annu.t!  effect 
on  the  economy  of  SlOO  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individii.tl 
industries.  Federal,  State  or  local 
government,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
ad\  ersely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

While  this  rulemaking  does  not 
involve  any  change  in  important 
Departmental  policies,  it  is  considered 
significant  because  It  may  be  expected 
to  generate  significant  public  interest. 
However,  because  the  economi*;  impact 
should  be  minimal,  further  regulator;' 
evaluation  is  not  necessary.  .Moveover, 
the  .Maritime  Administrator  certifies  that 
this  amendment  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

This  rulemaking  docs  not  significantly 
effect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1961).  It  has 
also  been  reviewed  under  ELxecutive 
Order  12612.  Federalism,  and  it  has  been 
determined  that  it  does  not  have 
sufficient  iiiif'lications  for  federalism  to 
w.irr.int  pri'paration  of  a  Federalism 
Assessment. 

This  proposed  ruieni. iking  does  not 
contain  any  additional  collection  of 
information  which  would  require 
approval  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  L^.S.C.  3501  et 
seq.) 

List  of  Subjects 

4ii  CFR  Part  201 

Administrative  practice  and 
procedure. 

46  CFR  Part  203 

Administrative  practice  and 
procedure.  Maritime  carriers. 

Accordingly,  46  CFR  Part  201  is 
proposed  to  bo  amended  as  follows: 

PART  201— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  201 
has  been  revised  to  read  as  Follows: 

Aulhorily:  ^3  FR  14475,  Oct.  22, 1964;  29  FR 
15374,  Nov,  17, 1964,  unless  otherwise  noted, 

2.  Section  201,1  is  proposed  to  be 
revised  as  follows: 


5  201.1    Scope  of  Rules. 

The  regulations  in  this  part  govern 
practice  and  procedure  before  the 
.Maritime  Administration  and  Maritime 
Subsidy  Board  (as  desi  ribed  in  49  CFR 
1.66  and  1.67),  hereinafter  referred  to 
collectively  as  the  "Administration", 
under  thf  Merchant  Marine  Act.  1920,  as 
amended.  Merchant  Marine  Act.  1936,  as 
amended.  Merchant  Ship  Sale  Act  1946, 
Administrative  Procedures  Act.  and 
relati'd  .^cts.  in  addition  certain 
proceedings  under  sections  605  (c)  and 
805  (a)  of  the  Merchant  Marine  Act.  as 
amended,  shall  be  conducted  in 
accordance  with  Part  203  of  this  title 
except  as  may  be  provided  otherwise  by 
the  Administration,  The  Regulations  in 
this  part  shall  be  construed  to  secure  the 
just,  speedy,  and  inexpensive 
determination  of  every  proceeding  with 
full  protection  for  the  rights  of  all  parties 
therein. 

46  CFR  Part  203  is  proposed  to  be 
added  to  read  as  follows- 

PART  203— PROCEDURES  RELATING 
TO  CONDUCT  OF  CERTAIN  HEARINGS 
UNDER  THE  MERCHANT  MARINE  ACT. 
1936,  AS  AMENDED 

S#*c. 

203.1  Scope  of  rules. 

203.2  Applications. 

203.3  Opposition  to  applications, 

203.4  Replies. 

203.5  Hearings. 

203.6  Hearings  before  one  or  more 
members. 

Authority:  Sections  204(b),  605(c)  and 
805(a),  Merchant  Marine  Act.  1936,  as 
amended,  f46  App.  U.S.C.  1114(b).  1175(c)  and 
\Z22\n)). 

;  203. 1     Scope  of  rules. 

(a)  The  provisions  of  this  part  apply, 
according  to  their  terms,  to  applciations 
which  involve  statutorily  mandated 
hearings  under  sections  605(c)  and 
805(a)  of  the  Merchant  Marine  AcL  1936. 
as  amended  (46  App.  U.S.C.  1175(c), 
1223(a)),  hereinafter  referred  to  as  the 
"Act",  conducted  by  the  Maritime 
Administrator  or  Maritime  Subsidy 
Board  of  the  Maritime  Administration, 
hereinafter  referred  to  collectively  as 
the  "Administration". 

(b)  The  provisions  of  this  part  are  to 
be  construed  consistently  with  the 
Administration  Rules  of  Practice  and 
Procedure  in  46  CFR  Part  201.  If  this  part 
and  48  CFR  Part  201  conflict,  this  part 
shall  govern. 

§  203.2     Applications. 

(a)  Notice  of  all  applications  subject 
to  this  part  shall  be  published  in  the 
Federal  Register,  in  accordance  with  the 
provisions  of  48  CFR  201.72. 


(b)  All  applications  shall  specify,  at  a 
minimum,  full  details  of  the  existing  or 
proposed  new  or  amended  service,  to 
include  the  trade  or  trade  route  upon 
which  the  vessel  is  operated  or 
proposed  to  be  operated,  the  U.S.  and/or 
foreign  ports  served  or  to  be  served,  the 
number  and  type  of  vessels  currently 
operated  in  the  trade  or  trade  route,  the 
number  and  type  of  vessels  propsoed  to 
be  operated  in  the  trade  or  trade  route, 
the  frequency  of  sailings  and  port  calls 
and  the  nature  and  extent  of  U.S.-flag 
and  any  foreign-flag  competition. 

§  203J     Opposition  t;  application*. 

(a)  Heijuiitu  uut.  uiiiviuA.  A  person 
seeking  to  oppose  an  application  shall 
file  with  the  Secretary  of  the 
Administration,  and  concurrently  serve 
upon  the  applicant  a  petition  for  leave 
to  intervene,  together  with  an  answer, 
within  the  time  period  specified  in  the 
Federal  Register  notice  of  the 
application. 

(b)  Petition  for  leave  to  intervene.  The 
petition  for  leave  to  intervene  shall 
specify  the  basis  upon  which  such 
person  asserts  standing  to  be  heard,  and 
shall  set  forth  with  particularity: 

(1)  The  number  and  type  of  U-S.-flag 
vessels  currently  operated  by  the  person 
seeking  intervention  in  the  trade  or 
trade  route  to  which  the  application 
pertains. 

(2)  The  frequency  of  sailings  of 
vessels  operated  by  such  person  in  the 
trade  or  trade  route  to  which  the 
application  pertains  in  the  36  calendar 
months  imme,"'  itely  preceding  the  dat«' 
of  the  application. 

(3)  The  specific  ports  of  call 
conducted  by  such  person  in  the  trade  oi 
trade  route  to  which  the  application 
pertains  in  the  36  calendar  months 
immediately  preceding  the  date  of  the 
application. 

(4)  If  applicable,  specific  information 
detailing  firm  and  definite  plans  for  the 
inauguration  of  a  new  service,  including, 
as  appropriate,  approval  by  the  board  of 
directors  or  general  partners, 
membership  in  applicable  conference 
agreements,  office  openings  or  the 
retention  of  agents  in  the  proposed 
service  area,  acquisition  of  vessels  and 
related  equipment,  subsidy  applicatiors. 
applications  for  any  needed  government 
approvals  or  advertisement  for  the 
proposed  service. 

(5)  Such  other  information  as  the 
person  seeking  intervention  believes 
should  be  considered  in  a  determination 
of  such  person's  standing  to  be  heard. 

(c)  Answer.  (1)  The  answer  shall  be 
simultaneously  filed  with  the  petition  foi 
leave  to  intervene  and  shall  specify  tht- 
basis  upon  which  such  person  asserts 
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the  application  should  be  denied  or 
granted  subject  to  modificanons. 


i2!  Furtht^r  stdnduig  to  oppose 
applications  under  section  SCSfa)  will  he 
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extensive  evidence,  the  Administration 
may  determine  to  handle  the  matter  by 
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the  application  should  be  dt-nied  or 
granted  rubject  to  modificiirionn 

(2)  The  answer  shall  set  forth  (\-^rh 
partictiiartty 

(i)  The  ground  upon  which  oppos;tton 
IS  ba«ed: 

(ti]  Tfw  Fartufti  mancrs  which  such 
persoa  belieres  must  b<«  determined  b\- 
the  Adminjfltr»t!Ofi: 

(tii)  Tlw  legal  matters  whuJi  such 
person  bel*«ves  must  be  dwtermini'd  by 
the  Adminwtrstion: 

(iv)  SucH  person  s  position  and  b-isis 
therefor,  for  each  factiul  and  iee.*! 
matter  raised  and 

(v)  The  precise  nexus  betwi-en  tMch 
factual  and  legal  matter  raised  and  the 
dcciskm  of  the  Administrjtion. 

(d)  Right  to  irten-pne  and  slanding  *.; 
oppose  applications.  [V,  Standing  to 
oppose  applications  under  sections 
605(c>  and  8e5(a)  wiTl  not  be  jr.inted  to 
other  than  operators  of  U.S.  fl:i8  vessels 
a.id  only  to  the  extent,  as  deraonstra'ed 
by  the  petition  for  leave  to  intervene. 
thaJ  such  person  provides  an  existing 
service,  or  that  such  person  h.ts  firm  and 
definite  pians  to  pn)vide  a  service,  by  a 
showing  that  its  vessels  operate  ;n  the 
same  trade  or  on  the  same  trade  routf 
as  that  proposed  by  the  applicant  and  *: 
operate  in  a  nMrmer  competitive  A'th 
the  specific  service  proposed  b>  the 
applicant.  Althouyh  persons  st-fkiny 
intervention  need  nut  c.<iil  'he  s.ime 
specific  ports  proposeti  by  the  appliont 
by  direct  v.-essei  calls,  any  fiiina  m 
opposition  to  an  application  sh.til 
d^■^^onst^ate  that  such  person  competes 
by  mtermodai  service  tor  impju  7-.ovin« 
th.-uugh  ports  m  the  ser\;<;e  prf)po^<"d  ^'V 
the  applicar.t.  The  burden  of 
domonstrating  substar'M;  co:^P'';:*ii'.'^ 
between  the  veswels  of  '.le  pr'sor; 
st'fking  interven'ion  d"^  those  ut  i.ne 
applicanf  will  be  wrh  '..le  pf-son 
s>'fkina  such  intprvention. 


[2!'  Furtht-r  st.indin^  to  oppose 
applications  under  section  805(a)  will  he 
granted  to  'interpsted  piirtn\'» '  with 
reaard  to  the  "ohiectTt  and  policy"  issue. 
but  ortiy  thtise    operatm^j  exclusively  in 
the  roHsfwrse  ot  interroHStal  st'rvice" 
may  ')♦■  permifed  t-o  ^iitfTvone  on  the 
"unfair  compel  it'on"  is'^up 

^  203.4     n*pli*s. 

Withm  u;n  (Id!  days  a'.U'y  ;he  date  for 
filing  answers  the  applicant  may  file  a 
reply  specifically  adcires.^ed  'o  the 
issue*  raised  m  the  answers  and  to 
oppose  the  itrant  of  standing  to  any 
pet:tn:>ner  for  leave  to  uatervune. 

;  203.5     Hearings. 

(at  If  ktpon  review  of  theaipplication. 
.ir.swers,  and  petmon.s  to  intei~vene.  the 
.•\i!auiuslratiun  deter.aunes  that  the 
proceedms  involves  disputed  isfluea  of 
rr.iiten-il  'nv,\  which  carrot  be  resolved 
on  the  basia  of  available  information 
Suljiect  to  official  notice,  or  that  the  caae 
IS  anticipated  to  involve  the  submission 
of  extensjve  ev  idence.  or  the 
Administration  determines  that  it  is 
otherwi,*e  appropriate,  the 
.'\dminiStration  may  issue  an  ardcT 
referring  the  case  to  an  Administrative 
Law  Judge  for  hearing.  Such  hearing 
shall  be  conducted  in  accordance  with 
the  procedures  set  out  in  46  CFR  Part 
201.  The  Administration  may  resolve 
issues  of  intervention  and  standing  in 
such  order  or  refer  such  issues  to  the 
Administrative  Law  Judge. 

(b)  If  apo»  review  of  the  application, 
answers,  and  petitions  to  iHtervene  the 
\  imiri.stration  detenrnnes  that  the 
proceeding  does  not  involve  disputed 
issues  of  material  fact  or  that  if  such 
facts  exist  they  can  be  resolved  on  the 
basis  of  available  information  subject  to 
offkiai  notice,  and  if  the  case  i«  not 
anticipated  to  involve  the  submission  ot 


extensive  evidence,  the  Administration 
m.iy  determine  to  handle  the  matter  by 
show -cause  proceeding.  In  that  event  it 
will  issiie  a  decision  setting  out  its 
tentative  conclusions  on  all  of  the 
matters  of  fact  and  law  at  issue  in  the 
proceeding.  A  Notice  summanzmj^  such 
decision  shall  be  published  m  the 
Federal  Register  in  accordance  with  46 
CFR  201.72,  Interested  persons  may  file 
comments  twithin  30  days  of  the  date  of 
service  of  the  tentative  decision  and 
responses  to  such  comments  shall  he 
filed  within  ten  days  thereafter  unless  a 
shorter  or  longer  period  is  provided  by 
the  Administration  for  such  comments 
and  answers 

((.)  The  Administration  may,  in  its 
di.scretion,  direct  the  holding  of 
heanngs.  the  sulimis^sion  of  briefs  on 
legal  issues,  aad./or  the  holding  of  oral 
argument  before  the  Admiitisl.'-alion 
prior  to  issuing  its  final  decision  on  the 
proceeding. 

i;  203.6    Hearin^a  before  one  or  more 
members. 

If  an  oral  or  evidentiary  hearing  is  to 
be  conducted,  the  Maritime 
Adir.inistration.  or  the  Maritime  Subsidy 
Board  or  one  or  more  of  its  members 
may  conduct  such  hearing,  .\  member 
who  is  not  present  at  the  hearing  may 
participate  in  the  consideration  and  the 
decision  of  the  case  where  the  hearing 
and  oral  argument,  if  held,  h,;S  h-een 
stenographically  reported. 

Date:  May  8,  19fl9. 

By  Order  of  the  Maritime  Administrator/ 
Maritime  Subsidy  B<wrd 
Joel  C.  Richard, 
Assistant  Secretary. 
KK  Doc  89-11  S.'VI  Filed  5-10-89;  8:45  am| 
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UNITED  STATES  COURTS 
ADMINISTRATIVE  OFFICE 

Fees  and  Costs 

agency:  Administrative  (3fnoe  of  the 
I'ni'ed  States  Courts. 
action:  Aniendmenl  to  the  Fee 
schedules  for  the  United  States  Courts 
of  Appeals.  District,  and  Bankniptcy 
Courts  published  in  the  United  States 
Code  at  28  U.S.C.  191.3.  1914,  and  1930 
respectively. 

summary:  This  notice  is  to  inform  all 
interested  parties  that  each  clerk  of 
court,  whose  fee  schedules  are  set  by 
the  Judicial  Conference  of  the  United 
States  under  the  authority  of  28  U.S.C. 
1913.  ltl-14,  and  1930.  will  assess  a  fee  for 
the  handling  of  all  funds  deposited  in 
noncriminal  proceedings  with  the  court 
and  held  in  interest  bca'ing  accounts  or 
instruments  pursuant  to  28  U.S.C.  2041 
and  Rule  67  of  the  Federal  Rules  of  Civil 
Procedure.  The  fee  w  ill  be  equal  to  the 
first  45  days  income  e.-irncd  on  each 
deposit  into  '.li''  ,,ourf's  registry. 
EFFECTIVE  DATE:  June  12.  1989, 
ADDRESS:  Direct  any  inquiries  to: 
.•\:>:s! slant  Accounting  Officer, 
Accounting  Branch,  Financial 
Management  Division.  Administrative 
Office  of  the  United  States  Courts,  1120 
Vermont  Avenue  NW.,  Washington,  DC 
2().'>44. 

SUPPLEMENTARY  INFORMATION: 

K,i(  k<iround 

Pursuant  to  28  U.S.C.  2041.  all  moneys 
paid  into  any  court  of  the  United  States, 
or  received  by  the  officers  thereof,  in 
any  case  pending  or  adjudicated  in  such 
court  is  deposited  into  the  U.S.  Treasury 
or  other  designated  financial  institutions 
in  the  name  and  to  the  credit  of  the 
court.  These  monies  are  commonly 
referred  to  as  "registry  funds".  Under 
Rule  67  of  the  Federal  Rules  of  Civil 
Procedure  funds  may  be  placed  into 
interest  bearing  accounts  or  instruments 


during  the  pendency  of  a  case  or 
proceeding. 

The  Judicial  Conference  of  the  United 
States,  at  its  meeting  in  September  1988. 
authorized  an  amendment  to  the 
miscellaneous  fee  schedules  for  the 
appellate,  district,  and  bankruptcy 
courts.  The  amendment  authorizes 
clerks  to  assess  a  fee  of  up  to  three 
percent,  not  exceeding  the  interest 
earned,  for  the  handling  of  registry 
funds,  in  accordance  with  a  detailed 
schedule  issued  by  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts. 
The  Director  has  been  given  the 
discretion  to  exempt  certain  items  from 
fees  and  to  impose  a  fee  at  any  lower 
level  should  he  deem  it  appropriate. 

The  Judiciary  Appropriation  Act  for 
Fiscal  Year  1989  (Pub.L  100-459J 
established  a  special  fund  in  the  U.S. 
Treasury  for  the  fees  imposed  for 
handling  registry  funds,  which  will  be 
available  for  use  by  the  Judiciary. 

The  Director  of  the  Administrative 
Office  commissioned  a  study  of 
financial  institutions  and  state  court 
systems  to  determine  how  similar  funds 
held  in  custodial  or  trust  accounts  by 
those  organizations  are  handled  and  the 
amount  and  manner  in  which  fees  (if 
any]  are  assessed.  These  studies  in 
addition  to  a  similar  study  of  court  fees 
in  general  conducted  by  the  Conference 
of  State  Court  Administrators  in  1986. 
and  a  study  of  Judiciary  fee  bills 
enacted  since  1853  serve  as  support  for 
the  establishment  of  this  fee  and  the 
methodology  employed  in  its 
application. 

Application 

The  fee  will  be  assessed  on  all 
registry  fund  investments  in  non- 
criminal proceedings  as  follows: 

For  new  accounts,  J.e.  those 
investments  made  on  or  after  the 
effective  date  of  the  fee.  the  fee  will  be 
equal  to  the  first  45  days  of  income 
earned  on  the  account.  Each  subsequent 
df!posit  of  new  principal  info  the 
registrj',  in  the  same  case  or  proceeding 
in  which  other  deposits  have  been 
made,  will  be  subject  to  the  fee. 
However,  reinvestment  of  previously 
deposited  principal  will  not  be  subject 
to  the  fee. 

For  existing  accounts,  i.e.  those 
mvpstments  held  by  the  court  on  the  day 
prior  to  the  effective  date  of  the  foe,  a 
fee  v\'ill  be  assessed  equal  to  the  first  45 
tJays  of  income  earned  on  such  existing 


accounts,  beginning  30  days  after  the 
effective  date  of  the  fee.  As  discussed 
above,  subsequent  deposits  of  new 
principal  in  the  same  account  will  be 
subject  to  the  fee.  Subsequent 
reinvestment  of  existing  deposits  will 
not  be  subject  to  the  fee. 

The  fee  will  apply  only  once  to  each 
sum  deposited  regardless  of  the  length 
of  the  time  actually  held  in  the  registrj- 
and  will  not  exceed  the  income  actuallj 
earned  on  the  account. 

The  fee  does  not  apply  in  the  District 
Courts  of  Guam,  Northern  Mariana 
Islands,  the  Virgin  Islands,  the  United 
States  Claims  Court  or  other  courts 
whose  fees  are  not  set  under  the 
statutes  cited  above. 

The  fee  will  be  deducted  at  the  time 
the  income  is  credited  to  the  account. 

As  with  other  miscellaneous  fees 
authorized  under  28  U.S.C.  1913. 1914, 
and  1930,  this  fee  may  be  taxed  as  cost;- 
by  the  court  pursuant  to  28  U.S.C.  1920. 
In  cases  where  the  U.S.  Government  is  a 
party  to  the  action  underlying  the 
registry  investment,  the  funds  initially 
withheld  in  payment  of  the  registry-  fee 
may  be  restored  to  the  United  States 
upon  application  filed  with  the  court  by 
the  United  States  Attorney  or  other 
Government  counsel. 

The  45  day  period  scheduled  herein  is 
subject  to  review  and  adjustment  from 
time  to  time  by  the  Director  of  thf 
Administrative  Office. 
L  Ralph  Merhnm, 
DiriH  tor. 

|FR  Doc.  89-11327  Filed  5-10-89:  8  4.';  .im| 
eiu.i»Mi  cooe  mio  -    m 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  5.  1989. 

The  Department  of  Agriculture  h.iv 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  ot 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinslrtfemcnts.  Each  entry  cont.iins  th>' 
following  information: 

(1)  Agency  proposing  the  infor.maticn 
collection:  (2)  Title  of  the  information 
collection:  (3)  F'orm  number(s|.  if 
applicable;  (4)  How  often  the 
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\  ( 1 1 ,  C"  f '  ^ 


2anH'< 


:nfi.r:!i,i!.()n  is  requested;  (5).  Who  witi 
!)*'  rc^.Tcil  or  asked  to  report  (6)  An 
r%',;r.(tr  nf  the  '^..Tilifr  uf  responses;  (7) 
An  f.'stiir.,i!c  "i  ■nc  total  number  oIho»Mrs 
needed  to  prov '  le  the  information;  (8) 
.\n  indiciiiDii  (f  whether  section  3504(h) 

f  Put)  L  9<>-3n  applies;  (9)  Najne  aad 
iflephune  n;ini')>;r  of  thi-  d'i"P.rv  contact 
person. 
Questions  di'U):'  :r'f  ,'t.'"  ,   :i  the 

^'  ny  should  bt-  U.:f.'c!HcJ  fo  •■  ..■  ,T<;en!:\ 


"Son  nrinujci  at  'he  ei'.d  of 


;atr\ 


(Copies  of  the  proposed  iitvn^  atA 
si:pporting  documents  m;n  be  'i'  'ained 
frutn:  DeD.irtmcnt  Cte.ir  i,",f  r  ()'i:;hT 
rS[7.\.  diR.Vf.  Raora  4(»4-W  AJm.n. 
\.AV2  .  \\,'-<hr.v^U)n.  nC  L'rO,-^,  (202)  44" 

RpVTWDO 

•  A^'icu'unti  St,i!!!ii/ation  and 
C"i  inse'-VM  ''on  5er.''fv 

\;5p!,-,,it;!;n  '"or  D'SHstcr  r:r>-i/';,  R.'lj;'i] 
o!"  Pioducr-on  ;ipri  Y-e'ti,  Certification 
of  Crv.p  Ins  ,r  inrf    -\--;;oLrtiion  for 
;')Ha  DisH«tpr  Rervf"  ts 

Asc;.s^57t  A.s<':s->>.'a,  crr-t^o.  coc- 
4-1: 

( ):i  i.i(,ra-ij(jti 

lM'-n?<,  "  2(X).iJ»X)  :•■• ,p.  os.-s,  ^,^.'i).iJ()0 
ho  rs.  '^  ;*  icDiinabie  under  3504(h) 
R  ,'  •   .  •  I  k.  .\:jnf;h.  (202:)  447-WiH«. 

HvtenMon 

•  \.('n)r..il  .Varicultiirid  Statistics 

S(  TVi'je 
K  rid  Crop  CJbiecfive  Yield  Stirveys 

\orr 
.\lll!Udii\ 

Farms;  20.409  responses;  6.158  hours;  not 

applicable  under  3504(h) 
l.irry  Cambrell.  (202)  447-7737. 

\(!v\  Collection  | 

•  Forest  Service 

Green  River  Recreation  Study 

None 

One-time  survey 

Individuals  or  households;  S.-SOO 

responses;  875  hours;  not  applicable 

under  3504(h) 
Glenn  M.  Stubbs.  (801)  784-3445. 

•  Animal  and  Hant  Health  &wpection 
Service 

■*  1  )C  Guarding  Dog  Program 
Questionnaire  | 

.\one 

Annually 

V  ir-i  s  Businesses  or  other  for-profit 
Sin. ill  liusinesses  or  organiz.jtions;85 
responses;  42  hours;  not  applicable 
under  3S04(h) 

Dr.  jeffury  Green.  (208)  374-o30f>. 

•  Forest  Service 

1. !  .downership  Adjustments- (JB  Cir'lil 
254.  Subpart  A — Land  Exchanges) 

None 

On  occasion 

Individuals  or  households;  State  or  lu«:al 
sovernments:  Farms;  Qusines.ses  or 


other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
ogranizalions;  254  responses;  508 
hours;  not  applicable  under  3504{hJ 

Jim  Dear,  (703)  235-2493. 

Donald  E.  Ilulcher. 

Acting  DopartmentuJ  Clearance  Officer. 

(KR  Uoc.  89-11325  Filed  .V1&-89;  8:45  am] 


Federai  Grain  iiwpeclion  Service 

Hard  Red  Winter  Wheat;  Pratem 
Equipment  Calibration 

AGENCY;  Fedefiti  Grain  fnsppctton 

-Tvi  !•.  USDA. 
ACTiOfi:  Notice. 


summaay:  Beginning  May  15, 19Hfl.  the 
!  edei.ii  Grain  Inspection  Servfce  (FCISj 
will  implement  an  npdiited  calibration 
for  new  infrar"  ;  -  '">  1  ',mce  (NIR) 
instruments  for  i  lard  Red  Winter  wheat 
protein  determination.s. 

FOB  FURTHER  lt*FO»««ATTO»<  CONTACT- 

;.,  v\  ,  L,  f.  ;km-"  i'   ',  '-'I  \,  i'!  .;s 

Resources  Management  Division,  Room 
0628  South  Building,  P.O.  Box  96454, 
Washinjifort.  fX:  200W)-6454;  telephone 

12'-:'  r--   •;•■; 

SUPPLEMENTAPV  INFORMATtON;  .\n 

updated  Hard  Red  Winter  (HRWl 
calibration  for  NfR  instruments  will  be 
implcnaented  for  protein  determinations. 
The  caBbration  was  developed  with  the 
assistance  of  the  USDA  Agricultural 
Research  Service  Instrumentation 
Research  Laboratory  and  the 
Agriculturat  Marketing  Service, 
Commodity  Scientific  Support  Division. 
Statistics  Branch.  New  NIR  values  for 
the  niitinnai  standard  reference  samples 
will  be  issued  for  the  entire  set  of  10 
samples.  The  samples  are  used  to  detect 
instrument  drift  and  keep  the  NTR's 
aligned  with  the  Kjeldahl  laboratory  at 
the  F'GIS  Technical  Center  in  Kansas 
City. 

Beginning  Monday,  May  15, 1989,  the 
new  calibration  will  be  implemented  in 
FGIS  field  offices  and  the  official 
agencies  in  their  circuits  in  the  following 
sequence: 

1.  Wii-hita,  KS;  Moscow.  ID. 

2.  Kansas  City,  MO;  St.  Louis,  MO; 
Omaha.  NE. 

3.  Grand  Forks.  ND;  Duludiand 
Minneapolis.  MN. 

4.  Beaumont  Corpus  CbristL  Galveston. 
Pasadena,  and  Plainview.  TX;  Belle 
Chasse,  Destrchan,  and  Lutcher,  LA. 

5.  Olympia.  \VA;  Portland.  OR;  and 
Sacramento,  Cj\. 

A  technical  review  of  the  new 
caliiiration  indii:ates  that  the  efft.-ct  on 
the  oatitmal  svslem  should  be  minimal 


t  low  ever,  the;  precise  impact  of  the  new 
calilir.uion  at  any  given  lot  iilion  c.tonol 
be  aeeuriitely  predii.ted. 

To  ensure  that  the  HRVV  calibration 
reflects  the  tu:w  varieties  being  grown 
by  producers  and  is.  theii'fore.  ;is 
precise  aw  possible.  FGIS  upd-ttes  the 
calibration  annu.illv  usmu  ,t  fi\e-y(Htr 
roltover  of  data 

I'ui)  1.  in-'iHJ.  '<()  "^lir!   :m7.  us  aniemln}  (" 
U.S.C.n  (.■.'M',;,l 

D.itcd.  M,n  8,  I'lhH. 
n  R.  Gailiart. 
Acting  Adrmmstralor. 
[FR  Dor..  fW-11324  Filed  5-1 0-HV);  «:4."i  Hinj 
8iu.ii*G  cot3€  3f\n-e»-m 


Forest  Service 

Environmental  Impact  StrrterMerrt  for 
the  Proposed  Beartrack  Gold  Mining 
Project  on  the  Cobalt  Distrsct  of  the 
Salmon  National  Forest,  Lemhi  County. 
ID 

AGENCY-  i^ Hi  ,t  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 

t  n  .    nnmental  impact  stalement 

summary;  The  Forest  Service  will 
prepare  a  draft  environmental  imp;ic.l 
statement  (DEIS)  for  a  Plan  of  Operalum 
submitted  by  Meridian  Minerals 
Company,  for  iin  open-pit  gold  mine,  13 
miles  west  of  Saliion  Idaho,  on  the 
Cobalt  Ranger  District.  S-ilmun  .Naliorial 
Forest.  Lemhi  County  County.  Idaho. 
The  agency  is  inviting  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  fuU  environmental  analysis  and 
decision-making  process  that  is 
occurring  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  deci.s-ion. 
DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  )iine 

1"  iwtn 

ADDRESS:  Direct  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Forest  Supervisor.  Salmon 
National  P'orrtst.  P.O.  Box  729.  Salmon. 

Id.iho  H'\Mr 

FOB  FURTHER  INFORMATION  CONTACT: 

Direct  questiotis  about  the  proposed 
action  and  DEIS  to  Tom  Buclita,  Projec.t 
Coordinator.  Siilnion  Supervisor  Office. 
P.O.  Bo.x  729.  Srtlnion,  Ididiii  (i34fi7. 

telephone  l-2nB-~'f,-221.". 

SUPPLEMENTARY  iNFORMATION;    i  he 

Forest  Service  received  a  Cunceptuid 
Plan  of  Operations  from  Meridian 
Minerals  Company  on  March  24.  1989 
for  a  gold  mining  and  processing 
operation  located  within  the  boundaries 


of  the  Salmon  National  Forest  in  Lemhi 
County.  Idaho.  M(;ridian  proposes  to 
construct  an  open  pit  mine,  heap  waste 
rock  liisposal  and  associated  facihties  to 
develop  their  disseminated  ijold  on- 
deposits  in  the  Siilmon  River  Mount. iiiis 
near  the  historic  mining  ar(  ,1  of 
Leesburg.  Idaho.  Approximately  25 
million  tons  of  ore  and  50  million  tons  of 
waste  rock  are  expected  to  be 
excaviiled  over  the  7  year  life  of  the 
mine  Meridian  anticipates  a  workforci; 
of  101)  persons  during  construction  and 
l(X)  to  Ijt)  persons  during  tho  o[ieration 
of  the  mine. 

Some  of  the  issues  and  alteraative  to 
be  analyzed  in  the  environmental 
impact  statement  include  various 
alternative  locations  for  the  mining 
structures,  impacts  lu  surface  and 
ground  water,  cultural-historic 
resources,  reclamation  of  the  site. 
effects  on  wildlife,  and  the  social  and 
economic  impacts  on  local  communities. 
Further  defining  of  issues,  concerns, 
opportunities  and  alternative  will  occur 
through  scoping  with  other  Federal. 
State  and  local  agencies,  and  with 
interested  individuals  and 
organizations.  Contacts  with  these  other 
groups  will  be  through  the  news  media, 
by  letter  or  person.tl  contact.  A  public 
meeting  is  tentativ  ely  scheduled  to  be 
held  on  May  1.  1989,  at  7:00  p.m.  at  the 
Sulmon  Valley  Center  in  Salmon,  Idaho. 

John  F.  Burns.  Forest  Supervisor  of  the 
Salmon  National  Forest,  Salmon,  Idaho, 


is  tfie  responsible  official  for  the  action. 
The  Fu'i^t  Service  is  the  lead  agency. 

The  d.'iift  environmental  impact 
stalemenl  is  >-.pci  t(<!  to  be  ready  for 
review  by  Frhniary  1990.  and  the  final 
environment.il  inipai  t  statement  is 
expected  m  |ui;i  T^xi 
Dan  W.  Baird, 
Acting  Forest  Supervisor. 

Date:  May  2,  1989. 
(re  Doc.  Bn-nx".;  Filed  5-m-ao  8  45  am) 

BtLLING  CODE  3410-1  i-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (CUB) 

DOIC  has  submitted  to  0MB  for 
expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Agency:  Natiimal  Oceanic  and 

Atmospheric  Administration 
Title:  Marine  Mammals:  Application  for 

a  Commercial  Fisheries  Exemption 
Form  Number:  None 
Type  of  Request:  New  collection — 

Expedited  review 
Durdrn:  6.190  respondents;  1,547 

rep<irting  hours;  average  hours  per 

response — .25  hours 
Needs  and  Uses:  Commercial  fishermen 

who  participate  in  fisheries  which 


NOAA  has  identified  as  having 
frequent  or  occasional  takings  of 
marine  mammals  must  obtain  an 
exemption  for  such  takings.  Without 
such  an  exemption  the  Marine 
Mammal  Act  prohibits  participation  in 
those  fisheries 
Affected  Public:  Individuals  or 
households  or  households,  business  or 
other  for-profit  and  small  businesses 
or  organizations 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMBDesk  Officer:  Russell  Scaralo. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obt.iined  by 
calling  or  writing  DOC  Clearance 
Officer,  Fxlward  Mich.ds.  (202)  377-3271, 
Department  of  Commerce,  Room  6022. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  The  application 
form  is  printed  below. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Russell  Sciirato,  OMB  Desk  Officer, 
Room  3208.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  May  4. 1908. 

Edwaid  Mickak, 

Di'partnicntuI  Clearana-  Officer  Officr  of 
Monagenifiiil  and  Orftoniyation. 

BHLH»G  COOf   l<ie-23-« 
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COMMERCIAL  RSHERIES  FXKMPTION  RECHSTRATION  FORM 

IF  YOU  ARE  *  V«^SSEL  OWNER    OR  THE  OWNEO  S  AUTHORIZED  REPRESE^frATIVE.  AND  WILL  BE  FISHING  IN  ONE  OF 

THE  FISHERIES  LISTED  ON  PAGE  3,  YOU  MUST  COMPLETE  THIS  REGISTRATION  FORM,  MAIL  IT  WITH  A  CHECK  OR 

MONEY  ORDER  IN  THE  AMOUNT  Of  WO  OC  PER  VESSEL  AND  RECE!VE  A  V«L10  EXEMPTION  CERTIFTCATE  AND  DECAL 

IF  YOU  ARE  A  VESSEL  OWNER  OR  A  FISHERMAN  ANO  YOU  WILi  NOT  BE  FISHING  IN  ANY  RSHERY  USTED  ON  PAGE  3 

YOU  DO  NOT  NEED  TO  COMPLETE  THIS  FORM    HOWEVER    YOU  MUST  READ  THE  ENCLOSED  BROCHURE.  AS  ALl 

FISHERMEN  ARE  SUBJECT  TO  THE  TERMS  OF  THE  MARINE  MAMMAL  PROTECTION  ACT  AND  MUST  MINIMIZE  THEIR 

IN'ERACTiQN  WITH  MARINE  MAMMALS 

IF  YOU  ARE  AN  OWNER  OF  GEAR  USED  IN  S£T  GILLNET    TRAP    BEACH  SEINE    RANCH  AND  PEN  FISHERIES  AND 
WILL  BE  FISHING  IN  ONE  OF  THE  FISHERIES  L.STED  ON  PAGE  3    YOU  MUST  COMPLETE  THIS  REGISTRATION  FORM 
MAIL  iT  WITH  A  CHECK  OR  MONEY  ORDER  IN  ThE  AMOUNT  Of  t30  00  AND  RECEIVE  AN  EXEMPTION  CERTIFICATE 

A  COMPLETED  REGISTRATION  FORM  AND  CHECK  OR  MONEY  0«C£fl  PAYABLE  TO  NCAA    NATIONAL  MARINE 
FISHERIES  SERVICE    MUST  BE  FORWARDED  TO  ONE  OF  THE  OFFICES  LISTED  ON  PAGE  2  TO  RECEIVE  YOUR  VALID 

EJEMPTSON  AND  DECAl 

TEAR  OFF  AND  RETURN  PAGE  1  OF  THIS  FORM  IN  ORDER  TO  RECEIVE  YOUR  VALID  EXEMP- 
TION CERTIFICATE  AND  DECAL    KEEP  PAGE  2    IT  IS  YOUR  RECEIPT  OF  REGISTRATION. 


VESSEL  NAME 


*FSSEL   LENG'^H  (FTi 


HOME  PORT  Of  VESSEL 


STATE  REGISTRATION  NO 


CG  DC"CUMENTAnON  NO 


STATE  COMMEROAL  VESSEL  LKENSE  NC 
NAME  OF  VESSEL  OWNER(S) 


TRIBAL  PLAQUE  NO 


CORPORATE  NAME  IF  VESSEL  IS  OWNED  BY  CQCPOOAnON 

PERMANENT  ADDRESS .,- ^ .-. 

OTY S  ^  A  '  t  

TELEPHONE  NUHBER  (AREA  CODE) .    NUMBER  _ 


Zip 


MAILING  ADORESS  FOR  RECEIPT  Of  EXfVC'iON  'F  CXPPERENT  fnOM  PERMANENT  ADDRESS 

cry s-ATE  „__ ^,_ ZIP  _ 


NAME  t  ADORESS  OF  OPERATOR  '!F  OiCFEREN^  f^-^O*^  GWNEP 


1DEN^1F\  BY  NUMBER    ALL  FISMER!ES  ..iS^ED  >0N  PAGE  3  IN  WHICH  THE  ABOVE  NAMED  VESSEL  WILL  PARTIOPATE  FROM 

JULY  2'     \9«9  TH«OUGH  DECEMBER  3J,  1990 

LIST  THE  NUMBER(Si  HERE .._ — — — 


ESTIMATED  NUMBER  0»-  TRIPS  FROM  PORT   f^OR  EACH  FISHERY     _  ,. _ 

I  HEREBY  CERTIFY  UNDER  PENALTY  Of  PERJURv     That   i  AM  THE  OWNER  Of   'hC.  ABOVE  NAMED  VESSEL  OR  THAT 

I  AH  AUTHORIZED  TO  REGISTER  FOP  TmiS  EXHMP-^ON  ON  BEHALf  Of  f  HE  CWNEP    THA'  I  HAVE  REVIEWED  ALl 

INfORMATtON  CONTAiNFO  ON  THIS  [TOCUMEST.  AND  THAT  r  ^S   "RuE  AND  COMPLETE  TO  THE  BEST  OF  MY 

KNCWLFDOt 


S.GNATURE 


DA''T 


If    ■^HIS  REGISTRAVON   FCSM   :S   SiGNf  f    5-    4   otRS N    ;'He.R    t^.^^,    rut    OiVNtP,  Cf    THE  ABOVE  NAMEC  VESSEL. 


NAME 


PERMANEN'  ADORES: 

C.T  r 


ZIP 


TELEPHONE  NUMBER  (AREA  CGC£ 


NUMBER 


A  SEPAPA'E  BEG:STRAT!ON  ►•)=«  OR  EACH  VESSEL  'S  «tG..'Orr.     -:/-■  "  '.'HAl  FORMS  CAN  BE  OBTAINED 

(ROM  ANY  OF  THE  OFFICES  USTEC   ?K  =A  .>    ' 


Pitgr 
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Federal  Register  /  Vol.  54.  No.  90  /  Thursdny,  Mcv  n 


'I'^m   '  N.;:icr:s 


3W  !  1 


FORWARD  A  COMPLETED  REGIS IRATIOK  FORM   10  ONE  OF  THE  OFFlCri   LI!:>C  BTlO'-V. 


Northeut  Region 
N«tlon«l  Marine  Fishene s  Service 
One  BJacttbum  Drtve 
GloucMter.  MA  01930 

MomiwwW  n«glon 
Nrtonal  Marine  Fi»herte«  Servic* 
7800  Sand  Polm  Way  NE 
SMttte.  WA  9811S-O070 


Soutn^asi  Region 

NaMonai  Marios  f  5^e'  p" 

9550  Koger  Blvd 

St    Peterafturg.  FL  33r02 


Servn 


Region 

National  Man-^^  Fisht-'-tes  Service 
P  0   Box  21658 
Juneau.  AK  99802 


Southwest  RfrQic 
National  Maine  Fishp-( 
300  South  Ferrv  Si 

Tenniriai  l«l»nC    CA  9C  " 


■451 


Otfk-«  o*  Prole<teci  Peeoorcei 
NalKyial  Manrw  fis'if  in  Sennce 
IMS  Ea»l  We*  Highwa> 

Slive«  Spnrkg    MC  709' C 


COMMERCIAI.  nSHERlES  EXEMPTION  REGISTR\I10\  lOKM 


KEEP  TfflS  PAGE  FOR  YOl-R  RECORDS.  IT  IS  YOIT? 

RECEIFT  OF  REGISTRATION  FOR  A.N  EXEMPTION  CLRTliK  \  \\ 

A  COPY  OF  TraS  RECEIPl  >aST  BE  ON  BOARD  EA(  H  VESSKL. 

A  DECAL  ANT>  EXEMPTION  CERTIFICATE  WILL  BE  MAILED  TO  VOL 

ETON  RECEIPT  OF  THE  COMPLETED  REGISTRATION  FORM. 


VESSEL  NAME 


VESSEL  LENGTH  frT> 


HOME  PO»n  OF  VESaEi. 


STATE  REGISTRATION  NO 


CG  DOCUMENTATION  NO 


STATE  COMMBKUL  VESSEL  LICENSE  NO 
NAME  OF  VESSEL  OWNER<S) 


TRIBAL  PLAOUE  NC 


CORPORATE  NAIHE  W  VESSEL  IS  OWNED  BY  CORPORATION 

PERMANENT  ADDRESS 

CTTY STATE 


ZIP 


TB^FHONE  ¥Umsm  <AnEA  CODE) . 


NUMBER 


MAHJNG  ADORESS  FOR  RECEIPT  OF  EXEMPTION  W  DIFFERENT  FROM  PERMANENT  ADDRESS 

STY STATE  _ ^'^ 

MAME  k  AOORESS  Of  OPERATOR  (IF  DIFFERENT  FROM  OWNER. 


DOmFV  BY  NUMBER,  ALL  RSHEfllES  USTED  ON  PAGE:  3  IN  WHICH  THE  ABOVE  NAMt  C  v  E.SSt  .   WU 

JULY  21.  1989  TMROUGn  OECEMBIR  3'     19*3 


OAOTiraPJs'T    tTX-kfci 


UBT  «HE  NUMBeR(8)  MERE. ^ 

Esmnnrrra  mjMBnror-rwps  rnowtiORT  for-exc«  fishf^v  _ _ ^ 

I  »«ttY  CSITJFY  UNDER  PENALTY  OF  PERJURY    THAT  I  AM  THE  OWNER  OF  THE  ABOVE.  HA*«:D  VISSE.  C^  T.^ 

I  AMAUmORIZED  TO  HEOKTER  FOR  TMJS  EXEMPTION  ON  BEHALF  OF  THE  OWNE'*    TV,*T  i  hAVf  (,EVIf«  t   A.^ 

MFORMATION  CONTAWED  ON  THIS  DOCUMENT,  AND  THAT  If  IS  TRUE  AND  COMPOn  ^C  THf   BV~'   r^   Mf 

KNOWLEDGE 


SiONATURE 


DATE 


WmS  REGISTRATION  FORM  IS  SIGNED  BY  A  PERSON  OTHER  THAN  THE  OWNtJ^  Of    IHfc  ABc.t   KAMtC   vtSSE. 

PLEASE  OOMPtETE  THE  FOLLOWING 


HAME 


PB^MANENT  ADORESS  . 
CTTY 


STATE 


TELEPHONE  NUMBER  (AREA  COOB 


NLfMSEP 


Ptffl 
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International  Trade  Administration  the  period  April  1. 1983  through  August        procedures  for  the  correction  of 

18. 1983.  ministerial  errors  in  final 


1A-588-015J 


EFFECTIVE  DATE;  MdV  il.  1989. 


determinations.  Congress  has  defined 
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Notices 


I  PLAN  TO  PARTICIPATE  IN  THE  FOLLOWING  FISHERY  (FISHERIES)  FROM 
JULY  21.  1989  THROUGH  DECEMBER  31,  1990. 


Category  I  Commercial  FIshenes  m 
the  Atlantic  Ocean 

JRAWL  FISHERY    ' 
1.  Souther"  NeA  Engta^o  MiO-Atlantic  Foreign 

mackerel 

GILLNET  FISHERIES 

2  Guif  of  Maine  gr0i.nc!<5''.;rr,acne(el 

Category  II  Commercial  Fisheries  in 
the  Atlantic  Ocean  and  Gulf  of  Mexico 

TRAWL  FISHERIES 

3  Souther'"  New  Enqiarc:    f.'  c-Atlantic  offshore 
squid 

4  Southern  '.►^A  Er^qia^'d   f.'iC^A"anr.c   Atianiic 
mac^erei 

LONGLINE  I 

5  Atla^'-'c  Ocej'"  ?-d  G.^''  :*  Ve>iCOtuna, 
s^^t■K.  swore*  sh 

Category  I  Commercial  Fisheries  m 
the  Pacific  Ocean 

GILLNET  FISHERIES  SALMONiDS 

6  AK  Pnnce  W  li  3'^  Sou^d  dr^t  gillnet 

7  AK  Prince  William  Sound  se?  qiHnet 

8  AK  Penirisula  d' ^  9  '''"e* 

9  W'A  '^a""'e  se*  g''-^e'  ^ri  A-ess   -   --" 
and  4B 

10  WA   OP  ^y^e'  Cdur^'D  3  "^  ve-  Region, 
Willipa  Bay  Grays  Ha^tx)'  ;  nci^df-s  ''vA'*" 
est^ar^es   etc  ;•  d'  **  gi^'^e' 

GILLNET  FISHERIES  OTHER  FiNFiSh 

1 1  WA.  OP  CA  threshe'  s^a-i-    s/.ordfisr.  arr, 
gillnet 

12  CA  CaiitorP:a  nai.Du'  -  set  gillnet 

13  CA  angel  shark  ■  set  gillnet 

TRAWL  FISHERIES  GROUNDFiSH 
14.  AK  Ber  ^d  SeaGui'  o'  Aia-s^.a 


Category  II  Commercial  Fisheries  m 
the  Pacific  Ocean 

GILLNET  FISHERIES  SAlMONIDS 
15    f-<  S^.i.r^e.j-'  A.asKB  dnti  gillnet 
Id    AK  >a<^j!d;  ■  set  gilinet 


|l  '^  I!         -Ill  170  Filed  .5^  10-80;  8:45  »m| 
B'Li  wr,  r.OOC  1S10-23-C. 


17    Ak  Cook  Inlet  ■  be'  and  drift  gillnet 
18.  AK  Kodiak     se-  gtinet 

19    AK  Peninsula     se'  gii'net 

2C    AK  B'  stoi  Bay  ■  set  ana  dntt  gillnei 

?■     WA  Piiget  Sound  Region,  Hocxj  dr-a 

S"3  ':>  c'  Juan  de  Fuca  (includes  nvers. 

es'L^a'ies  etc  )  -  set  and  drift  gillnet 
2Z    '/vA  ::cas*3^  '-/e'  gi^'not 
23    CA  Kiar-a!^  Rive'  giM^et 

GILLNET  FISHERIES  OTHER  FINFISH 

?4     AK  gillnets 

2:     CA  gillnets  tor  white  sea  bass  yellow  tail, 

soup*""  sna-''    Ahife  croaKe'   bonito/flyng  fish 

PURSE-SEhNE  FISHERIES  SALMON 
.^t    A.K  South  Unimak  (False  Pass  and  Unimak 
Pass) 


TROLL  FISHERIES 

27.  AK  salmon 

28  WA   OR   CA  sa'mon 

FiOUND  HAUL  (seme  and  lampara). 
BEACH  SEINE    AND  THROVy  NET 

FISHERIES 

29  CA  ne"ng  D'j'se-se"^e 

30  CA  anchovy   macKerei   tuna  ou'-se-se^ne 

3'  CA  sa'dine  pu'se-sene 

1."  C f^  Sd:--1  pu'se-se'ne 

LONG  LINE/SET  LINE  FISHERIES 

SABLEFISH 

33  AK  Prince  Wii.iarr  S><jW'n 

34  AK  Sou't^e'r^  Ber'ng  Sea 

POT.  RING  NET.  AND  TRAP  FISHERS 

35  AK,  f^ie":.-iKa'ia  fisn  trap 
Dip  NET  FISHERIES 

.k:       CA    SQLvd 

AQUACULTURE,  RANCH  PENS 

2'"    'A'A   OP  ss.''^c'^  nt*'  pe'^s 
38    OR  salmon  ranch 

Pubte  ftpfimoj  hurtf««  for  lb*  ff"***-:."^  ^  -'.  ■'— >.^.'  .» -»  -,»  r.;      »v-r»(-  i^  iriinjm 

per  rtaponte  peTytM  to  n^mm  (or  »^  rm^.r'/- ^    ,>j*  «:;(r^if  -■■^■■~i-:-^  trx  .w  rr^-mnpf^ 

tfMtniOMns.  jl»tb€nnf  •l>dl»»»«jift«"l  v  ;.»  .  ^'■*\i^  in^J  :r^o-r'-"i"«  »-x;  'r\^r^•^f  'h^  aft\et 
xjon ot wdoimtutyn.  Servjcicr'*  j  rt*  .  ^  -k»^  ^v-'U^r  c».ni«  n  x  ir\  ^r^  nve^i  4  t:.i 
wilCllon  of  wfcr—lioa  incji.o  -  (  »*.;/-*[ «*!•  ;^  -nduoof  \b*  ^ritr..   :.-  '.lit  S«'-«^j!  Wir-.' 

F«hcn«  ScrvKc  F/PR.  U'^  *-.»  wr^;  .-.c-^in  s.n^  x'  "l  n^'  S.».  ■  f^j  .-y  w^i..*  .^ 
Miirnuuon<nilRc)tul>ior>  ATiTvCxrKt  v  v^'.^i'^^-,  ,^  H.^tr-  A  nh,np..>r.. DC  JOiOJ 


P«wr.« 


International  Trade  Administration 

IA-588-015) 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Amendment  to 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  lr;ternat!un.il  Trade 
Administration/Import  Adminislration. 

Crimmr.-ce. 

ACTION:  Notice  of  dnsendmcnt  to  final 
results  of  antidumping  duty 
administrative  review. 

summary:  On  Apnl  fi.  1989,  the 
Oppiirtmcnt  of  Commerce  published  the 
final  results  of  its  antidumping  duty 
administrative  rrvieu  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Jiipan.  The  review  t  o\erpd  various 
periods  from  Apnl  1.  UiRl  through 
Frl)ruary  29.  1989 

■•\ftor  puhhcalion  cf  our  final  results  of 
antidumping  duty  .uirmnistrative  review, 
we  received  conimriits  from  Matsushita 
alleging  ministerial  errors.  We  have 
corrcrted  the  ministrrial  errors  and  have 
amended  the  final  n  .suits  of 
administrative  review  for  Matsushita  for 


the  period  April  1. 1983  through  August 

18, 1983. 

EFFECTIVE  date;  \t.i>  11. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

.Michael  J.  Meaney  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230:  telephone  (202)  377-4195/ 
3601 

supplementary  information: 

Bai  ki^round 

t ';  .\;;;il  6, 1989.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
13917)  the  final  results  of  antidumping 
duty  administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  After  publication  of  our  final 
results  of  antidumping  duty 
administrative  review,  we  received 
comments  from  Matsushita  alleging 
ministerial  errors.  We  have  corrected 
the  ministerial  errors  and  have  amended 
the  final  results  of  review  for 
Matsushita. 

Section  1333  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  which 
amends  section  735  of  the  Tariff  Act  of 
1930,  authorizes  Commerce  to  establish 


procedures  for  the  correction  of 
ministerial  errors  in  final 
determinations.  Congress  has  defined 
the  term  "ministerial  error"  to  include 
errors  in  addition,  subtraction,  or  other 
arithmetic  functions,  or  clerical  errors 
resulting  from  inaccurate  copying, 
duplication,  or  the  like. 

Ministerial  Errors 

We  have  corrected  the  following 
ministerial  errors  in  our  margin 
calculations  for  Matsushita  for  the 
period  April  1. 1983  through  August  18. 
1983: 

1.  Double-counting  of  Panasonic 
Corporations  ser\icing  expense  in  the 
calculation  of  U.S.  price,  due  lo  a 
computer  programming  error. 

2.  Double-counting  of  Panasonic 
Hawaii's  commission  expense  in  the 
calculation  of  U.S.  price,  due  lo  a 
computer  programming  error. 

3.  Incorrect  use  of  a  total  sales  figure, 
rather  than  a  unit  amount,  in  (he 
calculation  of  the  forgiven  amount  of 
U.S.  commodity  tax  for  Panasonic 
Industrial  Corporation. 

Amended  Final  Results  of  Review 

We  have  amended  the  final  results  of 
review  as  follows: 


Manufacturer 

Previous      Atnecxled 

Time  penod          margm  (m    margin  (m 

1   percent)    ,   percent) 

Matsushita 

1 ■ 

1                  1 
4/1/83-«/ie''83             085,           08? 

I  inioth>  N,  Bergan. 

Acting  Assistance  Secretary  for  Import 

Administration. 

Date:  May  3, 1989. 

[FR  Dor  89-11268  Filed  5-10-89;  8:45  am) 
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Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Articles 

Ihis  i.'i  a  deci-^ion  consolidated 
pursuant  to  sei  'ion  6(r]  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
1.  89-4551,  80  Stat.  897:  15  CFR  301). 
Relatfd  records  can  be  viewed  between 
8:30  am  .,nd  5:00  p.m.  in  Room  2841. 
U.S.  Urpartment  of  Commerce,  14th  and 
Constitution  Avenue.  \W.,  Washington, 
DC. 

Decision 

Denied.  Applir.ints  have  failed  to 
establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 


instruments  for  the  intended  purposes 
are  not  available. 

Reasons 

Section  301.5(e)(4)  of  the  regulations 
requires  the  denial  of  applicatioins  that 
have  been  denied  without  prejudice  to 
resubmission  if  they  are  not  resubmitted 
within  the  specified  time  period.  This  is 
the  case  for  each  of  the  listed  dockets. 

Docket  Number:  87-118.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument: 
Double-Crystal  X-Ray  Diffractometer. 
Model  300.  Manufacturer:  Bede 
Scientific  Instruments  Ltd.,  United 
Kingdom.  Date  of  Denial  Without 
Prejudice  to  Resubmission:  November 
30, 1988. 

Docket  Number:  88-052.  Applicant: 
University  of  California,  Lawrence 
Livermore  National  Laboratory, 
Livermore,  CA  94550.  Instrument: 
Nuclear  Magnetic  Resonance  (NMR) 
Spectrometer.  Manufacturer:  Bruker 
Analylik  GmbH,  West  Germany.  Date  of 
Denial  Without  Prejudice  to 
Resubmission:  December  12, 1988. 


Docket  Number:  8^-134.  Applicant: 
The  Johns  Hopkins  University. 
Baltimore,  MD  21218.  Instrument:  Laser 
System,  Model  HY400/HD-300. 
Manufacturer:  Lumonics.  Inc..  Canada. 
Date  of  Denial  Without  Prejudice  to 
Resubmission:  November  1. 1988. 

Docket  Number:  88-164.  Applicant: 
University  of  California.  San  Diego,  l^ 
Jolla,  CA  92093-0109.  Instrument: 
Magnetic  Inductance  Eye-Tracking 
System.  Manufacturer:  John  Mason. 
United  Kingdom.  Date  of  Denial 
Without  Prejudice  to  Resubmission: 
December  16, 1988. 

Docket  Number:  88-192.  Applicant: 
Children's  Hospital  Research 
Foundation,  Columbus.  OH  43205. 
Instrument:  Light  Element  Gas  Source 
Isotope  Ratio  Mass  Spectrometer,  Model 
Delta  E.  Manufacturer  Finnigan  MAT. 
West  Germany.  Date  of  Denial  Without 
Prejudice  to  Rciabmission:  December 
16. 1988. 

Docket  Number:  88-194.  Applicant: 
Utah  Slate  University,  Logan,  Utah 
84322-8300.  Instrument:  Rapid  Kinetics 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 


b.  As  pari  of  my  througii 
responsibility,  I  understand  that  if, 
through  my  fault  or  that  of  my  agent,  I 


Uevijlupmenlb.  Hilsl  r.;>i;;L;b  cu;ii>:.;..;i: 
classified  information  that  is  specifically 
authorized  bv  Executive  order  to  be  keol 
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.\,.CCSS()ry  dad  Stopped  Vlvw 
.Atlachmenls  for  SpoctromtUer. 
^tat^ufoctllrer  Wi-Tech  Scientific  Ltd.. 
United  Kingdom.  Date  of  Denial 
Wit  haul  Prejudice  to  Resubmission: 
December  16. 1988. 

Dijckel  Number:  88-196.  Applicant: 
University  of  Tulsa.  Tulsa.  OK  74104. 
Instrument:  Scanning  Electron 
.Microscope.  Model  S-2300-2. 
Manufacturer:  Hitachi.  Japan.  Dale  of 
Denial  Without  Prejudice  to 
Resubmission:  December  16. 1988. 
Frank  W.  Crael. 

Ilin-ciDr.  Stdtiitury  Import  Programs  Staff. 
|KR  Hoc  89-11269  Filed  5-10-89:  8;45  am) 
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National  Institute  o(  Standards  and 
Technology 

Announcement  of  Workshop  for  Users 
and  Implementors  of  Integrated 
Services  Digital  Network 

AGENCY:  National  Institute  of  Standards 
:  I      inology  (NIST).  Commerce, 

aCTiON:  Notice. 

summary:  The  National  Computer 
S>stt;nis  Laboratory  (.NCSL)  at  the 
National  Institute  of  Standards  and 
Technology  (MST)  announces  the  Sixth 
North  American  ISDN  Users'  Forum 
(NIU-FORUM).  The  NIU-FORUM  will  be 
sponsored  and  held  in  conjunction  with 
The  Association  of  Data 
Communications  Users  (ADCU) 
National  Conference.  Issues  related  to 
the  use  and  implementation  of 
Integrated  Services  Digital  Network 
(ISDN)  technology  will  be  discussed. 
The  NIU-FORUM  was  formed  in  1988 
under  the  auspices  of  "MIST  to  create  a 
strong  user  voice  in  the  implementation 
of  ISDN  and  to  ensure  that  the  emerging 
ISDN  services  meet  users"  application 

DATES;  1  he  Sixth  .North  American  ISD.N 
I'sers  Forum  (NIU-FORUM)  will  be  held 
at  The  Boston  Marriott  Copley  Place. 
Boston,  Massachusetts,  June  14-16, 1989. 
An  ISDN  tutorial  will  be  conducted  for 
the  Users  the  afternoon  of  [une  13.  This 
FORUM  will  consist  of  joint  workshops 
for  the  Users  (lUW)  and  Implementors 
(IIW).  The  lUVV  will  continue  work 
identifying,  defining,  and  prioritizing 
user  applications  of  ISDN.  The  IIW  will 
continue  defining  implementation 
agreements  for  ISDN  and  will  sponsor 
multivendor  demonstrations  and  trials. 
Manufacturuers  and  service  providers 
are  invited  to  participate  in  this 
wnrkshnp. 

ADDRESS:  1 0  obtain  registration  forms 
for  the  workshops,  companies  may 
contatl.  ISDN  Workshops.  Attn:  Kim 


Brashears.  National  Institute  of 
Standards  and  Technology.  Building  223. 
Room  B364.  Gaithersburg.  MD  2()fl99. 
Telephone:  (301)  975-4853. 

Upon  receipt  of  the  completed 
registration  form,  additional  registration 
information  will  then  be  mailed  to  the 
registrant.  A  NIST  representative  will 
confirm  workshop  registration 
reservations  by  telephone. 
F0«  FURTHER  INFOMMATION  CONTACT: 
n.tvvn  H.iffman  f30l1  975-293" 
SUPPLEMENTARY  INFORMATION:  A 

registration  fee  will  be  charged  for 
attending  the  workshops.  Participants 
are  expected  to  make  their  own  travel 
arrangements  and  accommodations. 
NIST  reserves  the  right  to  cancel  any 
part  of  the  workshops. 

Dated:  May  5, 1989. 
Raymond  G.  Kammer, 
Acting  Dirvclor. 
|FR  Doc.  89-11351  Filed  5-11MJ9;  8:45  am| 
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COMMiTTEE  FOP  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Est3bltshn-<cnt  of  an  Import  Limit  for 

Certain  Cotton  Textile  Products 
Produced  or  Manufactured  m  Thailand 

May  5. 1989. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTivt  OATE:  May  12,  1989. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limiL  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  cal!  ':n:i  377-3740. 
SUPPUEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972.  as  amended;  Section  204  of  the 
Asricultural  Act  of  1956.  as  amended  (7 
use.  1854);  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

Inasmuch  as  the  consultation  period 
for  Category  345  expired  on  March  1. 
1989.  the  United  States  Government  h.is 
decided  to  establish  a  twelve-month 
limit  on  Category  345  for  the  period 


lamiary  1.  1989  Ihrnuah  Donemher  31. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  345.  Should  such  a  solution  he 
reiivfned  in  cunsullations  with  the 
CoM-rnment  of  Thailand,  further  notice 
will  be  puliiished  in  the  Federal 
Register 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRFLATION;  Textile  and  Apparel 
Categoiies  wiih  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
pubhshc^d  on  November  7, 1988).  Also 
see  54  FR  4883,  published  on  January  31. 
1989, 

Ronald  1.  L<;.m. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

May  S.  1989. 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1958.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  Decemlier  20. 
1973.  as  further  extended  on  luly  31,  1986;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  12, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  345, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1989  and  extends 
through  December  31. 1989.  in  excess  of 
183.296  dozen.' 

Imports  charged  to  Category  345  in  Gro>ip 
II  for  the  period  lanuary  1. 1988  through 
December  31. 1988  shall  be  charged  against 
the  level  of  restraint  for  Group  II  to  the  extent 
of  any  unfilled  balance. 

Textile  products  in  Category  345  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484la)(ll|.-\)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  dirpctive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detfrmined  that  this 
action  falls  with  the  foreign  affairs  exception 
to  the  rulemaking  provisions  of  5  U,S.C. 
553(a)(1). 

Sincerely. 
Ronald  I.  Levin, 

.Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doi..  a<>-n.3H3  Kil.'d  .S-10-89:  8:45  am| 
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'llic  limit  has  not  l)e«;n  adjusted  lo  ucct)unt  for 
uny  imports  exported  after  DiDcember  31.  1988. 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Army  Science  Board;  Meeting 

111  ati.ordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  foilouing  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  June  1  and  2. 1989 

Tiiiip  0900-1700  hours,  (une  1. 1989:  0900- 
1700  hours,  June  2,  1989. 

Place:  To  he  determined. 

Agenda:  The  Army  Science  Board  1989 
Summer  S!udy  (Technology  Subpanel)  on 
■Miontdining  Slale-of-the-Arl  in  the  Army 
Command  and  Control  System  will  meet  lo 
review  current  Army  efforts  in  Artifical 
Inielligence  (AI]  research  and  development. 
Any  interested  person  may  attend,  appear 
licfore,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  b\ 
the  committee.  The  ASB  Adminislrati\e 
Officer,  Sally  Warner,  may  be  contacted  for 
further  information  at  (202)  695-3039  or  695- 
~04f. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
jFR  Doc-  89-11330  Filed  5-ia-«9;  8:45  am] 
BILLING  CODE  3710-Oe-M 


Military  Traffic  Management  Command 
Directorate  of  Personal  Property 
Through  Government  Bill  of  Lading 
Program  for  Household  Goods  and 
Unaccompanied  Baggage 

AGENCY:  Military  Traffic  .Management 
("(immand. 

ACTION:  Invitation  to  comment  on  tender 
of  service  change  on  carrier  set-off  of 
excess  costs  incurred  by  the 
Government  to  complete  movement  of 
personal  property  shipments,  and  to 
state  carrier  responsibility  for 
movement  of  shipments  erroneously 
shipped  by  the  carrier/agent.  This  is  a 
rewrite  of  the  item  published  in  the 
Federal  Register  on  February  21. 1989. 

SUMMARY:  The  ITGBL  Rate  Solicitation 
addii  s.ses  set  off  ai  linn  for  excess  costs 
incurred  by  the  Gu\  ernment  to  complete 
movement  of  a  shipment.  However,  the 
subject  is  not  presently  addressed  in  the 
DOU  4500.34R,  Appendix  A.  Tender  of 
Service. 

Therefore,  it  is  proposed  to  add  the 
following  italicized  requirement  to 
.^ppendix  A.  Para  14: 

14.  Through  Responsibility. 

a.  All  shipments  tendered  to  me  will 
be  moved  under  my  responsibility  from 
origin  to  destination,  including  joint 
carriage  with  dul\  certified  and/or 
approved  carriers  who  are  participants 
in  this  tender. 


b.  As  part  of  my  through 
responsibility.  I  understand  that  if. 
through  my  fault  or  that  of  my  agent.  I 
ship  the  wrong  property  or  all  or  a 
portion  of  a  shipment  is  sent  to  the 
wrong  destination.  I  will  be  responsible 
for  the  return  of  the  erroneous  shipment 
and  movement  of  the  correct  property  to 
the  member's  destination  at  my  expense. 
Movement  will  be  by  an  expedited 
method  //  the  member  is  in  need  of  the 
property.  I  will  coordinate  member  need 
and  method  of  movement  with  the 
destination  UO prior  to  shipment. 

c.  /  understand  that  I  will  not  be  liable 
for  movement  costs  for  shipments 
released  in  error  by  a  contractor.  ITO  or 
owner  or  owner's  agent. 

d.  Further,  if  I  am  unable  to  perform 
in  such  a  manner  as  to  complete  the 
through  movement  of  a  shipment  in  a 
timely  manner,  the  government  may 
take  possession  of  the  property  and 
complete  movement.  I  understand  that  I 
will  be  liable  for  all  additional  costs 
incurred  by  the  government  which  are 
excess  to  those  costs  which  would  have 
been  incurred  by  me  or  my  agent  if  I 
had  maintained  total  through  movement 
of  the  shipment. 

DATE:  Submit  written  comments  by  15 
May  89  to:  Headquarters,  Military 
Traffic  Management  Command,  5611 
Columbia  Pike,  ATTN:  MT-PPQ-0,  Falls 
Church.  VA  22041-5050 
Kenneth  L  Denton, 

Department  of  the  Army.  Alternate  Liaison 

Officer  with  the  Federal  Register 

May  1, 1989. 

jFR  Doc.  89-11337  Filed  5-10-89;  8:45  am| 
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Department  of  t^e  Navy 

Ctiief  of  Navai  Operations  Executive 
Panel  Advisory  Committee;  Cioseo 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Alternative  Futures  Task  Force  will 
meet  June  7, 1989  from  9  a.m.  to  5  p.m.. 
at  4401  Ford  Avenue,  Alexandria, 
Virginia.  All  sessions  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  lo  begin 
analysis  of  matters  as  defined  in  the 
terms  of  reference.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  the  full  range  of  current  political  and 
military  developments  within  the  Soviet 
Union  and  the  Warsaw  Pact,  drawing  on 
sensitive  intelligence  sources  and 
discussing  possible  U.S.  policies  as  a 
response  to  and  in  light  of  those 


developments.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  F.xecutive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  alj  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(1)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee.  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  May  8. 1989 
Sandra  M.  Kay, 

Department  of  the  A'oi  > .  A'Urnate  Federal 
Register  Liaison  Officer. 
jFR  Doc  89-11289  Filed  5-10-89:  8.45  am) 
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Naval  Research  Ac /isory  Committee; 

Closed  Meet'nq 

Pursuant  lo  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Determining  the 
Impact  of  Directed  Energy  Weapons  on 
Navy  V/arfare  Mission  Areas  will  meet 
June  1-2, 1989,  The  meeting  will  be  held 
at  the  Center  for  Naval  Analyses,  4401 
Ford  Avenue,  Alexandria,  Virginia.  The 
meeting  will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.  on  June  1  and  2. 
1989.  All  sessions  of  the  meeting  will  be 
closed  lo  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  lo  the  impact  of  Directed  Energy 
Weapons  on  Navy  warfare  mission 
areas.  The  agenda  will  include  briefings 
and  discussions  on  current  and 
projected  capabilities  and  requirements 
related  lo  the  various  warfare  areas. 
These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kepi  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  Order.  The 
classified  and  non-classified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  Ihcy  will  be 
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concerned  with  matters  listed  in  section 
."JSCblcKD  of  title  5.  United  States  Code. 


Federal  share  of  the  cost  of  providing 
model  family-centered  education 

nrniprta  In  heln  mioratorv  children  and 


anticipates  that  some  SEAs  may  want  to 
enter  into  working  agreements  with 
I.R;\s  to  permit  operation  of  Even  Start 
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Statistics.  555  New  Jersey  Avenue.  \V\. 
Rdom  40()|.  Washmpion.  DC  i:02O&-,').')74. 


Regulations  under  the  Natural  Gas  Act 
(18  CFT*  157.205)  for  authorization  to 


Luuibiana.  Tennessee  states  that  the 
peak  day.  average  day  and  annual 
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concerned  vvilh  matters  listed  m  section 
,-5Cb(c)(l)  of  title  5.  United  States  Code. 

For  further  information  concerning 
tins  meeting,  contact  Commander  LVV. 
Snyder.  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number:  (202)  696-4488.  | 

n,iii'  M.I',  R  vms. 

S.indra  M.  Krf\ 

Uvpurtmcnt  of  the  Navy.  Alternate  Federal 

Ri'yister  Liaison  Officer. 

(FR  Doc.  88-11290  Filed  5-10-8*  8;45  am) 
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Exclusive  Patent  License;  QE 
Technology,  Inc. 

agency:  n.partment  of  the  Navy.  DOD. 
action:  i' tent  to  grant  exclusive  patent 

li(  ( 'IS.'  QF,  Technology.  Inc. 

summary:  The  Department  of  the  Nav^ 
1  reby  gives  notice  of  intent  to  grant  to 
QF.  Technology.  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  .No. 
3.992.683,  entitled,  "Optically  Pumped 
Collision  Laser  in  HG  at  546.1  NM." 
Issued  November  16. 1976;  inventors: 
Nicholas  I.  Djeu  and  Ralph  I,.  Burnham. 
Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  dale 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  OfTice  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  Arlington, 
\  irginia  22217-.'>000. 

DATE:  \\.:\   \\    MH<1 

FOR  FURTHER  INFORMATION  CONTACT: 
M:   R]  Fiicksun.  Staff  Patent  Attorney. 
Uifice  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  N,  Quincy  Street. 
Arlington,  Virginia  22217-5000, 
iclephone  (202)  696-4001. 
MdV  8.  1989.  I 

Sundra  M.  Kay, 

Di'partivrnI  of  the  Navy.  Allernatr  Fnlerul 
Hi  •};ister  Liaison  Officer. 
f'R  Doc.  8«v  1 '  ->^1  V-lpd  5-10-89;  8  45  am) 
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DEPARTMENT  OF  EDUCATION 
ICFDA:  84.2141 

Migrant  Education  Even  Start  Progran 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1989 

I'lirpoae  ofPrn^rum:  This  pnjgram 
provides  Federal  assistance  to  eligible 
Slate  educational  agencies  (SEAs)  or 
t  onsortia  of  SEy\s  in  cooperation  with 
local  educational  agencies  for  the 


Federal  share  of  the  cost  of  providing 
model  family-centered  education 
projects  to  help  migratory  children  and 
their  parents  become  full  partners  in  the 
children's  education,  to  assist  children 
in  reaching  their  full  potential  as 
learners,  and  to  provide  literacy  training 
for  their  parents. 

Dttadline  for  Transmittal  of 
Applications:  July  14, 1989. 

Deadline  for  Intei-governmenlal 
Review:  September  12, 1989. 

Applications  Available:  May  11, 1989. 

Available  Funds:  $444,600. 

Estimated  Range  of  Awards:  $50,000 
to  $148,200. 

Estimated  A  verage  Size  of  A  wards: 
$74,100. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 
.Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79.  80.  81,  and  85; 
and  (b)  The  regulations  governing  the 
Migrant  Education  Even  Start  program, 
as  proposed  to  be  codified  in  34  CFR 
Part  212  (53  F'R  51530).  subject  to  the 
anticipated  changes  discussed  in  this 
notice. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
essential  to  solicit  applications  on  the 
basis  of  the  notice  of  proposed 
rulemaking  (NPRM)  for  this  program,  as 
published  in  the  Federal  Register  on 
December  21, 1988  (53  FR  51530).  as 
modified  by  the  information  provided  in 
this  notice.  Otherwise,  the  Department 
will  be  unable  to  award  the  State  grants 
prior  to  the  beginning  of  the  1989-1990 
school  year. 

The  Secretary  received  only  two 
comments  on  the  NPRM,  and  the 
Secretary  expects  to  make  changes  in 
the  final  regulations  based  on  these 
comments.  One  change  is  expected  to  be 
the  eligibility  of  formeriy  migratory 
children  alongside  currently  migratory 
children  in  a  Migrant  FJucation  Ev€n 
Start  project,  if  space  is  available. 
Further,  the  Secretary  expects  to 
distribute  the  maximum  number  of 
points  (20)  possible  under  the  criterion 
in  §  212.21(e)  (Promise  as  a  model) 
among  the  three  paragraphs  as  follows; 
■      %  212.21(e)(1)— (9  points),  §  212.21(e)(2)— 
(9  points),  and  S  212.21(e)(3)— (2  points). 
In  addition,  34  CFR  75.708,  which  would 
apply  to  the  Migrant  Education  Even 
Start  program  by  virtue  of  proposed 
§  212.!)6(a)(3),  provides  that  recipients  of 
discretionary  grants  may  not  subgrant 
program  funds.  Because  the  Se<;retary 


anticipates  that  some  SEy\s  may  want  to 
enter  into  working  agreements  with 
LEAs  to  permit  operation  of  Even  Start 
projects  at  the  I.F,-\  level  (as  is  done  in 
the  migrant  education  formula  gr.mt 
program),  and  in  view  of  the  Secretary  s 
broad  authority  under  section  1053(a)  of 
the  Act  to  ddminis'ier  the  Migrant 
Education  Even  Start  program  m  a 
miinner  consistent  with  the  Act's 
purposes,  the  Srcretary  experts  findl 
regulations  to  permit  the  subgranting  of 
program  funds  provided  the  funds  are 
used  as  the  SE.'\'s  iipproved  project 
application  spt'oifies. 

Applications  should  be  based  on  the 
NPRM  and  these  expected  changes.  The 
Secretary  does  not  anticipate  making 
any  further  substantive  changes  in  the 
final  regulations.  However,  should  any 
additional  substantive  changes  be  made 

in  the  final  regulations  for  this  program, 

applicants  will  be  given  an  opportunity 

to  revise  or  resubmit  their  applications. 
For  Applirations  or  Information 

Contact:MT.  Joseph  P.  Bertoglio.  U.S. 

Department  of  Education.  40(1  Maryland 

Avenue,  SW.,  Room  2145,  FOB  =6, 

Washington,  DC  2n.'!(32-6135.  Telephone: 

(202)  732^758. 
Program  Authority:  20  U.S.C.  2741- 

2749,2831. 

Dated:  May  5.  198<) 

Daniel  F.  Bonner, 

Acting  Assistant  Secretary  for  Elementary 

Srrondury  Education. 

\VH  Doc.  «?»-11276  Filed  5-10-89;  8:45  am) 
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Office  of  Educational  Research  and 

Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

agency;  .Advisory  Council  on  Education 

S  ..!'0  !s(ACES), 

action:  Notice  of  Meeting. 

summary:  i  his  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  Ihis 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  .Advisory  Committee  AcA.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

date:  lune  1-2.  1989. 
ADDRESS:  ?<r>5  New  Ierse>  Avonue  .N\V., 
Room  326.  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ins  SiivLTman.  Kxerutive  Direitoi. 
Advisory  Council  on  Education 


Sl.itistics.  555  New  jersey  .■V^enue.  \W 
Room  400).  Washmpion.  DC  20208-.'i,i74. 
Telephone:  (202|  35~-(>«31 
SUPPLEMENTARY  INFORMATION:  The 

Aikisory  Council  on  F.duc.ifum 
Sliitistics  IS  est:ih!ishofi  under  si'ction 
4(lfi((:)ll)  of  the  Education  .Amendments 
of  1974,  Pub.  L,  94-380.  The  Council  is 
established  to  review  generrd  policies 
for  the  operntion  of  the  National  Centi.-r 
for  pAJULHtion  Statistics  (.NCESi  m  the 
Office  of  Educational  Rcse.irch  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  h\ 
.NCES  are  of  high  quality  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  us  open  to  the 
public. 

The  proposed  agenda  includes  the 
following: 

•  Confidentiality  issues  for  Data  Tape 
Releases 

•  liT.DS— Early  Relea.se  of  Data 

•  NCES  Publication  Release  Policy 

•  I-iternationa!  Education  Statistics 
riiigiam 

•  .\CES  Fellowship  Programs 

•  Council  Business 

Rei  ords  are  kept  of  all  Council 
proceiniings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director.  Advisory  Council  on  Education 
Statistics.  5,55  New  Jersey  .Avenue  \W.. 
Room  400).  Washington.  UC  20208- ,=>574. 

Date;  May  5, 1989. 

Bruno  V.  Manno, 

■\<  lini;  .'\ssistanl  .'Secretary  for  Educational 
Rfsearch  and  Improvement. 
|KR  Dor    89-11305  Filed  ."i-lO-aS;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  CP89-1277-000.  et  a!  - 

Panhandle  Eastern  Pipe  Line  Co..  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line 

Caimpany 

IDockel  No.  CP89-1277-000I 
.Slav  2,  1989. 

Take  notice  that  on  April  27, 1989, 

Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-11542,  filed  in  Docket  No. 
CP8!)-1 277-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
(18  CF'R  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Union  Pacific  Resources 
Company  (Union),  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
v\ith  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  March 
7.  1989.  under  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  3O.CO0 
dekatherms  (d1)  per  day  equivalent  of 
natural  gas  for  Union.  Panhandle  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  in 
Colorado,  and  deliver  such  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Amoco's  Wattenberg  plant  inlet  and  the 
CIG-Amoco  Watkins  Junction  in  Adams 
County,  Colorado. 

Panhandle  advises  that  service  under 
§  284.223(a)  commenced  March  9, 1989, 
as  reported  in  Docket  No.  ST89-3004. 
Panhandle  further  advises  that  it  would 
transport  25.000  dt  on  an  average  day 
and  9,125,000  dt  annually. 

Comment  date:  June  16, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  f'timpany 
(Uocket  .\o.  CPBtf-12«2-00Oi 
May  4. 1989. 

Take  notice  that  on  April  28. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Flouston. 
Texas  77252.  filed  in  Docket  No.  CP89- 
1282-000,  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Oxy  USA,  Inc.  (Oxy).  a  producer, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP87-1 15-000  pursuant  to 
."Jection  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  April  10, 
1989,  it  would  transport  natural  gas  for 
Oxy  from  points  of  receipt  located 
offshore  Louisiana  and  in  the  slates  of 
Louisiana,  Mississippi  and  Texas  to 
points  of  delivery  interconnecting  with 
United  Gas  Pipe  Line  Company  at  (1) 
Vinton,  Calcasieu  Parish,  (xiuisiana  and 
(2)  Lirette,  Terrebonne  Parish.  I^uisiana 
and  with  Louisiana  Intrastate  Gas 
Pipeline  at  Beckwith  Creek.  Calcasieu 
Parish.  Louisiana.  Tennessee  indicates 
that  the  ultimate  delivery  point  of  the 
natural  gas  would  be  in  the  state  of 


Louisiana.  Tennessee  states  that  the 
peak  day.  average  day  and  annual 
volumes  that  would  be  transported  for 
Oxy  would  be  50.000  dekatherms.  50.000 
dekatherms  and  1&250.000  dekatherms 
respectively. 

Tennessee  indicates  that  it 
commenced  the  transportation  of 
natural  gas  for  Oxy  on  April  11. 19H9.  as 
reported  in  Docket  No.  ST89-31 00-000. 
for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Regulations  (18  CF'R 
284.223(a)). 

Comment  date:  June  19. 1989.  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

3.  Nori.i    I  s!  (  ii»t  line  Corporation 

(Docket  No.  CP89-1 279-000) 

May  4.  1988. 

Take  notice  that  on  April  27. 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  l^kc 
City.  Utah  84108.  filed  in  Docket  aNo. 
CP89-1279-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  the  account  of  Boise  Cascade 
Corporation  (Boise  Cascade),  an  end 
user  of  natural  gas.  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP86-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  up  to 
30,000  MMBtu  of  natural  gas  on  a  peak 
day,  13.000  MMBtu  on  an  average  day 
and  4.750.000  MMBtu  on  an  annual  basis 
for  Boise  Cascade.  Northwest  stales  that 
it  would  perform  the  transportation 
service  for  Boise  Cascade  under 
Northwest's  Rate  Schedule  Tl-1  for  a 
primary  term  continuing  until  Febraur\ 
10. 1990.  and  continue  on  a  monthly 
basis  thereafter,  subject  to  termination 
upon  30  days  notice.  Northwest 
indicates  that  it  would  transport  the  gas 
from  any  transportation  receipt  point  on 
its  system  to  any  transportation  delivery 
point  on  its  system. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3079-0(XJ. 
Northwest  indicates  that  no  new 
facilities  would  be  necessary  to  pnjvidf 
the  subject  service. 

Comment  date:  June  19, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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fiom  Northridge,  For  such  volumes,  title       redelivered.  re-,pe(  lively,  in  Gnat 
will  transfer  at  the  Emerson  Lakes'  Eastern,  Central  and  Western 
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increase  is  reflected  in  an  amended 
agreement  dated  March  9,  1909.  It  is 
asserted  that  Midvveslein  h.ts  snffiripnt 


crossing.  TFTCQ  states  that  the  existing 
crossing  would  remain  in  service  until 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
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1)..  k.     SO  (  P8»-12.S1-0»)| 
Miiy  t   •-'»(■■' 

r.ikt  nolM  e  that  on  April  20.  19«9, 
C,;(m!  I  .ikes  Gas  Transmission 
Compt-iv  iCii'.c  l..iki's).  2100 Buhl 
BuiKlmu  \h-"y  M,.,higan  48226.  filed 
inDoi.k."  \r  (  rB9-1251-000an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Great  Lakes  to  provide 
transportation  of  natural  gas  on  a  firm 
!).isis  for  Northridge  Petroleum 
Market. !)«.  Inc.  (Northridge),  a  Ganadian 
supplioi,  lor  a  ten-year  period,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  oppn  to  public  inspection. 

Groat  Lakes  states  that  Northridge 
has  requested  that  Great  Lakes 
transport  up  to  15.000  Mcf  per  day 
(Mcfd)  effective  the  first  day  of  the 
month  following  the  later  of  October  31, 
19fl9.  and  the  date  Great  Lakes  advises 
Northridge  that  all  satisfactory 
authorizations  deemed  necessary  or 
required  by  Great  Lakes  to  provide  the 
scr\ice  have  been  obtained.  The 
transportation  will  be  from  a  point 
where  the  facilities  of  Great  Lakes 
interconnect  with  those  of  TransCanada 
Pipelines  Limited  (TransCanada)  on  the 
International  Boundary  at  Emerson, 
Manitoba  (F.merson  Receipt  Point),  to  an 
existing  point  of  interconnection 
between  the  facilities  of  Great  Lakes 
and  Michigan  Consolidated  Gas 
Company  (MichCon),  located  at  Belle 
W  ver  Mills.  Michigan  (Belle  River  Mills 
D'iivery  Point).  It  is  stated  that 
MichCon  will  transport  the  Northridge 
volumes  for  redelivery  to  St.  Clair 
Pipeline.'  which  will  transport  the 
volumes  to  Union  Gas  Limited  (Union), 
a  Canadian  gas  distribution  company, 
the  primary  purchaser  of  the  gas. 

According  to  Great  Lakes.  Union  is 
ourchasing  the  volumes  on  a  firm  basis 
from  Northridge.  and  Northridge  has 
ailvised  Great  Lakes  that  Union  will 
lake  title  to  the  subject  volumes  upon 
delivery  of  the  gas  into  its  pipeline 
system.  It  is  further  stated  that  volumes 
not  purchased  by  Union  may  be 
purchased  by  LOUTEX  Energy.  Inc. 
II.OITEX).  a  U.S.  natural  gas  marketer. 


'  flrtMl  l.i)k(!»  st.ilM  ihn!  in  ihr  ev.'nt  ihc 
I  imsiri"  lion  of  thf  Si.  CUir  pipelin*-  is  not  ( onipliir 
wht-n  the  «uh|erl  wrvice  commcncPH.  Hilliti  ;i) 
Mi(  hCnn  will  di-liver  Ihc  vnlumt-a  lo  Pdnhun<lle 
ErfRlprn  Pipclinr  Comp.iny  (PanhanJh').  or  |i'|  Oimi 
l.jki>»  will  (iLlivpf  Ihe  volume*  lo  ANR  Pip^linp 
ri)mp«ny  |ANR|  al  ihe  Korliim'  1-ike  or  Karwi'll 
IVIivcry  I'liinis  for  n»dt;livcry  lo  Panh.in.JI*-: 
l':inhjnHlp  w'll  rotlplivr  Ihp  volumi's  lo  Ifnion  dl  .i 
poinl  whprn  ihr  f  iriliiiin  of  Pinh  inii'ri  onrei '  np.ir 
IV(r,iil.  Miihi'^iin 


fiiim  Northridge.  For  such  volumes,  title 
will  transfer  at  the  Emerson 
Interconnection. 

To  implement  the  arrangements.  Great 
Lakes  entered  into  a  Transportation 
Service  Agreement  (Agreement)  dated 
March  3, 1989,  which  provides,  intnr 
alia,  for  a  term  of  ten  years.  In  addition, 
to  the  Belle  River  Mills  Delivery  Point, 
the  contractual  arrangements  provide 
that  Northridge  may  have  the  volumes 
delivered  at  (1)  an  existing  point  of 
interconnection  between  the  facilities  of 
Great  Lakes  and  Northern  Natural  Gas 
Company,  a  Division  of  Enron  Corp. 
(Norihern).  located  at  Carlton, 
Minnesota  (Carlton  Delivery  Point);  (2) 
existing  points  of  interconnection 
between  the  facilities  of  Great  Lakes 
and  ANR  located  at  (i)  Fortune  Lake. 
Michigan  and  (ii)  at  Farwell,  Michigan; 
and  (3)  an  existing  point  of  delivery 
between  the  facilities  of  Great  Lakes 
and  TransCanada  located  on  the 
International  Boundary  at  St.  Clair, 
Michigan.  Great  Lakes  further  states 
that  upon  written  request  of  Northridge 
to  Great  Lakes,  the  date  for 
commencement  of  service  may  be 
delayed  to  not  later  than  January  1.  1990. 
The  Agreement  also  provides  that,  by 
mutual  agreement  of  the  parties,  overrun 
volumes  may  be  transported  from  time 
to  time.  It  is  stated  that  no  new  facilities 
are  required  to  provide  the  proposed 
service  for  Northridge. 

The  agreement  provides  for  a  monthly 
Demand-1  charge  of  $2.04  per  Mcf  of 
contract  quantity  and  a  Demand-2 
charge  of  $.06705  multiplied  by  one- 
twelfth  of  the  annual  contract  quantity. 
Great  Lakes  states  that  these  dem.ind 
charges  represent  Ihe  demand 
components  of  the  Base  Tariff  Rates  of 
Rate  Schedule  T-15  of  Great  Lakes' 
FERC  Tariff,  under  which  volumes  are 
also  transported  from  the  Emerson 
Receipt  Point  to  Great  Lakes'  Eastern 
Zone.  It  is  further  stated  that  the 
Agreement  also  provides  for  a 
commodity  charge  of  (1)  S.23921  per  Mcf 
for  volumes  received  for  redelivery  at 
the  Farwell,  Belle  River  Mills  and  St. 
Clair  Delivery  Points;  and  (2)  S.15W3  per 
Mcf  for  volumes  received  for  redelivery 
at  the  Fortune  Lake  Delivery  Point;  and 
(3)  S.07551  per  Mcf  for  volumes  received 
for  redelivery  at  the  Carlton  Delivery 
Poinl.  These  commodity  charges, 
according  lo  Great  Lakes,  represent  the 
commodity  components,  respetitively.  of 
(1)  Rate  Schedule  T-LS.  (2)  the 
transportation  component  of  R.ili- 
S<;hcdule  CQ-2,  and  (3)  Rale  Schedule 
r-5,  of  Great  Lakes'  FERC  Gas  Tariff: 
under  which  volumes  of  gas  are 
received  by  Great  l.,akes  at  the  EnnTsnn 
Receipt  Point,  transported,  and 


redcliveicd,  respei  lively,  in  Great 
Lakes'  Eastern,  Central  and  Western 
Zones. 

C;reat  Likes  stales  that  it  is  possible 
that,  although  not  very  likely,  on  a  few 
days  during  the  period  April  1st  through 
October  31st  of  a  contract  year.  Great 
Lakes  might  be  unable  to  transport  the 
entire  contract  quantity,  due  to  capacity 
limitation  on  its  system.  In  this  event. 
Great  Lakes  states  that  Northridge  is 
entitled  to  a  credit  against  the  monthly 
demand  charges. 

It  is  stated  that  the  volumes  to  be 
transported  hereunder  are  expected  lo 
be  imported  (and  exported,  if  sold  to 
Union)  by  Northridge,  pursuant  to  a 
long-term  authorization  that  will  be 
sought  by  Northridge  from  the 
Department  of  Energy  (DOE).  Further, 
other  valid  authorizations  may  be 
utilized,  such  as  the  authorizations 
granted  in  nOF.  KRA  Docket  Nos.  87- 
44-NG  and  sr-.'ir-NG.  to  Northridge 
Petroleum  Marketing  U.S.,  Inc.,  a 
wholly-owned  U.S.  subsidiary  of 
Northridge.  Transportation  of  the 
subject  volumes  by  ANR  or  Norihern  Is 
expected  to  be  perfonned  under  the 
authorization  of  Part  284  of  the 
Commission's  Regulations.  Great  Lakes 
states  that  Northridge  will  seek 
corresponding  authorizations  from  the 
appropriate  Canadian  governmental 
authorities  for  the  export  and  reimport 
of  these  volumes. 

Comment  dote:  May  25. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Midwestern  Gas  Transmission 
jDockut  No.  CP8»-1270-000| 
May  4.  1089. 

Take  notice  that  on  April  26.  1989. 
Midwestern  Gas  Transmission 
Company  (Midwestern).  1010  Milam, 
Houston.  Texas  77002.  filed  in  Docket 
No.  CPrt9-1270-<HX)  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
an  increase  in  the  maximum  daily 
quantity  of  natural  gas  sold  to  the  City 
of  Morgantown.  Kentucky 
(Morgantown).  to  serve  new  industrial 
customers,  all  as  more  fiilly  set  forth  in 
Ihe  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection." 

Midwestern  proposes  to  increase  its 
sales  to  Morganlown  from  776  dt 
equivalent  per  day  to  1.800  dt  eqiiiv;ileiii 
per  day  in  order  lo  accommod.ite  the 
growth  of  Morgantown's  market.  It  is 
stated  that  Midwestern  is  selling  gas  lu 
VIorgantovvn  pursuant  to  an  agreenieni 
dated  July  5.  1985.  and  that  the  propo--) 


increa.se  is  reflected  in  an  amended 
asreement  dated  March  9,  1989.  It  is 
asserted  that  Midwestern  has  sufficient 
gas  supply  for  the  increased  sales.  Il  is 
further  .isserted  that  ihr  only  facility 
n^qiiiri.'d  to  implement  the  increased 
siTvice  would  be  a  new  metei,  and 
Morganlown  would  reimburse 
Midwestern  for  the  insiallation  cost   It  is 
explained  that  the  sale  wmild  continue 
to  be  made  on  a  firm  b.isis  under 
Mldwestem's  Rate  Schedule  SR-1.  with 
the  currently  effective  rate  charged. 

Comment  dale:  May  25.  1989,  m 
accordance  with  Standard  Paragraph  F 
at  the  enri  of  this  aoticc. 

fi.  Texas  Eastern  Transmission 
Corporation 

|Uoi.ki;t  ,\o.  CP89-12fi-l-fl0()| 
May  4.  1989. 

Take  notice  that  on  April  24. 1989. 
Texas  Eastern  Transmission 
Corporation  [TETCO),  P.O.  Box  2521. 
F!(!i!ston.  Texas  77252,  filed  in  Docket 
\n  Ci'89-1264-0()0  an  application 
piisiiant  to  section  7(c)  of  the  Natural 
(j..s  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  1.0 
mile  of  30-mch  pipeline  on  its  mainline 
crossing  of  the  Mississippi  River  and 
appurtenant  facilities  in  Point  Coupee 
and  West  Feliciana  Parishes.  Louisiana. 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

TETCO  states  that  its  present 
mainline  crossings  of  the  Mississippi 
River  consist  of  two  30  inch  pipelines. 
Lines  14  and  18.  both  of  which  are 
situated  in  trenches  in  the  river's  bed.  It 
is  stated  that  monitoring  of  the  river 
bottom  in  the  vicinity  of  the  two  lines 
i!Vf<!  the  past  two  years  has  indicated 
t\tir.M\p  scouring  immediately 
licunstream  of  ;:;i^  two  lines.  It  is  fiirther 
stated  that  sever  sconrmy  during  the 
{leriod  from  May  1987  to  February  1989 
has  washed  out  large  quantities  of  dirt 
downstream  of  Lines  14  and  18  resulting 
in  a  scour  area  approaching  500  feet  in 
width  and  ransjing  from  10  feet  to  40  feet 
in  depth.  In  addition,  it  is  staled  that  on 
the  upstream  side  of  Line  14.  a  hole  of 
the  same  width  but  of  depth  ranging 
from  8  lo  18  feel  has  also  been  washed 
away.  7  he  effect  h>is  been  to  leave  an 
underwater  hill  with  Line  14  in  the 
middle.  TETCO  asserts  that  when  the 
river  returns  to  normal  flow  stages  this 
Spring  and  additional  scouring  occurs, 
the  hill  could  be  washed  away  exposing 
the  liiH;  to  the  forces  of  the  river.  Due  to 
the  potential  vulnerability  of  Line  14  and 
to  a  lesser  extent  Line  18.  TETCO 
proposes  to  construct  an  additional  river 


crossing.  TETCO  states  that  the  existing 
crossing  would  remain  in  service  until 
deterioration  of  the  river  bed 
necessitated  taking  the  crossing  out  of 
service.  In  addition,  it  is  stated  that  the 
proposed  crossing  would  be  installed 
using  the  directional  boring  method 
which  would  allow  the  crossing  to  be 
located  well  below  the  riverbed  and 
unaffected  by  scouring.  TETCO  states 
that  Lines  14  and  18  are  located  on  its 
principal  main  transmission  lines  from 
the  supply  area  to  its  market  areas.  The 
additional  crossing  will  help  ensure  the 
continued  safe  and  reliable  operation  of 
its  main  pipeline  system. 

Comment  date:  May  25, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

7.  National  Fuel  Gas  Supply  Corporation 
[Docket  No.  C}»8J»-H95-0001 
May  4. 1989. 

Take  notice  that  on  April  11, 1989, 
National  Fuel  Gas  Suply  Corporation 
(.National  Fuel).  10  Lafayette  Square, 
Buffalo,  New  York.  14230.  filed  in 
Docket  No.  CP89-1195-000  an 
application,  supplemented  April  26, 
1989.  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  and  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  sales  service  to  its  affiliate. 
National  Fuel  Gas  Distribution 
Corporation  (Distribution)  and  abandon 
by  transfer  to  Distribution  certain 
facilities  located  in  Pennsylvania  and 
New  Yotit  interconnecting  directly  with 
Distribution  used  to  provide  the  service, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  indicates  that  National 
Fuel  and  Distribution  have  executed  an 
assignment  agreement  dated  April  24, 
1989,  by  which  National  Fuel  assigns  to 
Distribution  various  metering,  regulating 
and  associated  facilities  and  the  rights 
to  various  contracts  inasmuch  as  they 
relate  to  assigned  facilities.  National 
Fuel  stales  thai  Distribution  would  pay 
National  Fuel  the  net  book  value  of 
those  facilities,  currently  1.881  million 
dollars. 

National  Fuel  stales  that  the  proposed 
abandonment  would  enable  it  to  realign 
its  facilities  and  services  in  a  manner  lo 
resolve  potential  conflicts  between  state 
and  Federal  regulation  over  its  local 
purchase  meters  and  services  rendered 
through  those  facilities. 

Comment  date:  May  25, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Para;>raphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatorv'  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
I>rocedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  Ihe  Natural 
Gas  Act  (18  ere  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  lo  make  the  proteslants 
parlies  to  the  proceeding.  Any  person 
wishing  lo  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
Ihe  authority'  contained  in  and  subject  lo 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  lo  intervene  is  filed  within 
the  lime  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  lo  intervene  or 
notice  of  intervention  and  pursuant  lo 
Section  157.205  of  the  Regulations  under 
Ihe  Natural  Gas  Act  (18  CFR  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  l.n7.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  Ihe 
time  allowed  therefor.  Ihe  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  Ihe 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowctd  fur 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
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.lulhorization  pursuant  to  section  7  ot 

the  Natural  Gas  Act. 

Ix)i»  D  Cdsholl.  I 
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BILLING  COOC  «717-«1-M 


I  Docket  No.  RP89-161-OOOI 


T^ 


ANR  Pipeline  Co.;  Proposed  Changes 
in  F.E.R.C.  Gas  Tariff 

M  i\  5   !<)H9. 

Tjke  notice  lh;it  on  Mj>  1,  1>)»9.  ANR 
I'lpt'lint!  Compiiny  (ANR)  tt»ndi'red  for 
fihna.  proposed  changes  in  its  K.F.R.C. 
(J.is  Tariff,  OriKinal  Volume  N'o.  1. 
()r;atnal  Volume  No.  1-A  and  Original 
V  i!  ime  No  2.  to  become  effective  June 
1   H)flit  ANR  8  filing  effectuates  a  rate 
UK  reasp  which  is  designed  to  recover 
.\.NR  s  o'. erall  cost  of  service,  developed 
by  utilizing  a  base  period  for  the  twelve 
months  ended  [.inunry  31.  1989,  adjusted 
for  known  and  measurable  changes 
through  the  end  of  the  test  period. 
October  31.  1969.  The  filed  for  non-gas 
(  ost  of  service  is  approximately  $3(5 
million  more  than  the  non-gas  cost  of 
service  which  underlies  ANR's  final 
rales  proposed  in  the  Stipulation  and 
Agreement  in  Docket  N'o.  RP86-169.  et  al 
filed  on  December  30.  1988.  currently 
pending  !)efore  the  Commission. 

,\ny  person  desiring  to  be  heard  or  to 
prtit-st  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  .NVV..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CKR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  12, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  party  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection, 
l^is  D.  Cishell, 
Secretary. 
'KR  Hoc.  89-11257  Filed  5-10-89;  8:45  am) 

aiLLiMO  COOC  6717-«1-M 

1 

I  Docket  No  RP89- 165-000.  and  TM89-2- 
22-0001 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

VJay  5.  1989. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  May  2. 1989, 


pursuant  to  section  4  of  the  Natural  Gas 
Act.  the  Commission's  September  30. 

1988.  August  12. 1988.  November  4.  198«. 
December  28, 1988,  and  March  3. 1989, 
orders  in  this  docket,  and  section  12.9  of 
the  General  Terms  and  Conditions  of 
CNG's  tariff,  filed  the  following  revised 
tariff  sheets  to  Original  Volume  No.  1  of 
its  P'ERC  Gas  Tariff: 

Third  Revised  Sheet  Nos,  44,  45  and  160A 
Second  Revised  Sheet  Nos.  47. 49  ir>(in  ifkiT 

160D.  160E  and  160G 
Orignial  Sheet  Nos.  49A,  49B,  49C.  .ind  1601 
First  Revised  Sheet  Nos.  160F  and  160H 
Fourth  Revised  Sheet  No.  40 

The  proposed  effective  date  of  these 
sheets  is  May  1. 1989.  CNG  states  that 
the  puT)08e  of  this  filing  is  to  change  its 
take-or-pay  pass-through  provisions  to 
refiect  modifications  and  additions  to 
Order  No.  500  buyout  and  buydown 
costs  that  have  been  made  recently  by 
CNG's  pipeline  suppliers. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CKR  38rv2!4 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  May  12, 

1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

jFR  noc  8<>-11258  Filed  5-10-89:  8:45  am] 

BILLING  COOC  «717-Ot-«i 

( Docket  No  TA89- 1-33-0001 

El  Paso  Natural  Gas  Co  ,  Proposed 
Changes  in  FERC  Gas  Tariff 

May  5. 1989. 

Take  notice  that  on  May  1. 1989.  El 
Paso  Natural  Gas  Company  ( "El  Paso  ") 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
a  notice  of  an  Annual  Adjustment  in 
Rates,  effective  July  1, 1989,  for 
jurisdictional  gas  service  rendered  to 
sales  customers  served  by  El  Paso's 
interstate  gas  transmission  system 
under  rate  schedules  affected  by  and 


subject  to  section  19.  Purchased  C^as 
Cost  Adjustment  Provision  ("PGA"),  of 
the  General  Terms  and  Conditions  in  Fl 
Paso's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  " 

El  Paso  states  it  submitted  pnmarv 
tariff  sheets  which  do  not  reflect 
(  ol!(!ction  of  its  Account  191  surch.ir«<'. 
,ind  result  in  rates  that  are  $7.8995  per 
dth  less  than  those  rates  proposed  under 
the  altern.itive  tariff  sheets,  and  a  net 
decrease  of  $n.2993  per  dth  in  the  gas 
cost  component  as  compared  with  the 
gas  cost  component  established  through 
El  Paso's  Quarterlv  Adjustment  at 
Docket  No.  TQ89-3-3.3-flO(l,  effective 
April  1, 1989.  Said  rates  reflect  an 
increase  of  $<).0635  per  dth  from  those 
rates  filed  on  March  31,  1989,  at  Do(;ket 
No.  RP8;^132-0(X1.  El  Paso  st.ites  that  it 
is  currently  involved  in  settlement 
discussions  regarding  several 
proceediiies  pending  before  the 
Commission  including  in  particular.  El 
Paso's  proposed  Gas  Inventory  Charge 
("GIC  ")  mechanism.  El  Paso  has 
proposed  to  collect  the  Account  191 
balance  through  a  direct  billing 
mechanism  upon  the  Commission's 
approval  and  El  Paso's  acceptance  of 
the  GIC.  as  reaffirmed  in  the 
Commissions  April  27,  1989  order  at 
Docket  Nos.  CP.S8-184-000  and  RP88- 
lB.>-00().  As  a  transitional  measure.  El 
Paso  requested  that  waiver  be  granted 
until  the  implementation  of  the  GIC 
proposal,  subject  to  a  reexamination  of 
a  need  for  waiver  at  the  time  of  El 
Paso's  next  scheduled  Quarterly 
Adjustment  to  be  effective  October  1, 
1989,  and  subject  further  to  El  Paso's 
right  to  reinstate  collection  of  the 
surcharge  if  the  Commission's  order  has 
conditions  unacceptable  to  El  Paso  and 
the  GIC  is  not  implemented  by  El  Paso, 

El  Paso  st.ites  that  in  the  event  the 
Commissi. )n  dt-nies  its  request  for 
waiver  of  the  Account  191  surcharge.  El 
Paso  also  tendered  certain  alternat  vc 
tariff  sheets  in  compliance  with  its  PGA 
provisions  which  reflect  a  net  dt^crease 
of  So. 2*193  in  the  gas  cost  com.ptinent  of 
El  P.iso's  junsd'ction  sales  rates  as 
compared  with  the  gas  cost  component 
in  El  Paso's  Quarterly  Adjustment  at 
Docket  No.  TQ89-3-33-000,  effective 
April  1.  1989.  and  a  surcharge  increase 
of  S7.899r)  S.iid  rates  reflect  an  increase 
of  S7.96.30  per  dth  above  those  rates  filed 
on  March  31, 1909.  at  Docket  No.  RP89- 
132-000. 

Copies  of  the  filing  were  served  upon 
El  Paso's  interstate  pipeline  system 
sales  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
.North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385,214 
and  385,211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  25.  1989.  Protests  will  be  consideed 
by  the  Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Sccrftary. 
jFR.  Doc,  89-11259  Filed  5-10-89;  8:45  am] 
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(Docket  No.  TW89-3-26-0001 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  in  FERC  Gas  Tariff 

May  5,  1989. 

Take  notice  that  on  April  28, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (.Natural)  submitted  for  filing 
First  Revised  Sheet  Nos,  171  and  172  to 
be  a  part  of  its  FERC  Gas  Tariff,  Third 
Volume  No,  1,  The  proposed  effective 
date  of  the  revised  tariff  sheets  is  June  1, 
1989.  The  purposes  of  this  filing  are  to 
revise  Natural's  March  30, 1989  filing 
cnder  Docket  No.  RP89-131-000  for  (1) 
Colorado  Interstate  Gas  Company's 
(CIG)  April  17, 1989  compliance  filing 
under  Docket  No.  RP89-98-000:  and  (2) 
CIG's  March  31,  1989  Order  No.  500 
filing  to  flow  through  additional  take-cr 
pay  and  contract  reformation  costs 
(transition  costs)  to  Natural  filed  under 
Docket  No.  RP89-1 33-000. 

Natural  requests  any  waivers  of  the 
Comm.ission's  Regulations  as  are 
necessary  to  allow  the  tendered  tariff 
sheets  to  become  effective  June  1, 1989. 
A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  sales  customers, 
interested  slate  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  .NE., 
Washington,  DC  2(>426.  in  accordance 
with  18  CFR  385,214  and  385.211,  All 
such  motions  or  protests  must  be  filed 
on  or  before  May  12.  1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell 

Secretary. 

IFR  Doc.  89-11 260  Filed  5-10-89:  8:45  am) 
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(Docket  No  Tiyi89- 2- 5^0001 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Alaskan  Natural  Gas 
Transportation  System  (ANGTS)  Semi- 
Annual  Rate  Adjustment 

May  5. 1989. 

Take  notice  that  on  April  28, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  regularly  scheduled 
semi-annual  ANGTS  rate  adjustment, 
including  the  following  tariff  sheets,  to 
be  effective  (uly  1. 1989,  pursuant  to 
Northern's  F  E.RC.  Gas  Tariffi 

Third  Revised  Volume  No.  1 

Fifty-Second  Revised  Sheet  No.  4a 
Seventy-First  Revised  Sheet  No.  4b 
Thirty-Ninth  Revised  Sheet  No.  4b.l 
Ninth  Revised  Sheet  .No.  4g.2 

Original  Volume  No.  2 
Seventy-Eighth  Revised  Sheet  No.  Ic 

In  this  filing,  it  is  stated  that.  Northern 
Border  Pipeline's  estimated 
transportation  costs  for  Northern 
Natural  for  1989  have  increased  causing 
an  increase  in  Northern's  rates. 
Therefore.  Northern  is  required  to 
change  its  rates  pursuant  to  paragraph 
21.4  of  its  F.E.R.C.  Gas  Tariff.  Third 
Revised  Volume  No.  1  and  Paragraph  4.4 
of  its  FE.R.C.  Gas  Tariff,  Original 
Volume  No.  2. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its  gas 
utility  customers,  transportation 
customers,  and  to  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1989.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary-. 
|FR  Doc.  89-11261  Filed  5-10-89:  &45  am) 
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Docket  He  fiP89-73-O031 

Pelican  ir-.terst.ate  Gas  Sjstem; 
Compliance  Filinq 

May  5. 1989. 

Take  notice  that  on  April  28. 1989. 
Pelican  Interstate  Gas  System  (Pelican) 
filed  First  Revised  Sheet  Nos.  52  and  53 
to  its  FERC  Gas  Tariff,  Original  Volume 
Nq.1. 

Pelican  states  that  those  tariff  sheets 
are  filed  in  compliance  with  the 
Commission's  orders  of  March  31, 1989. 
Pelican  states  that  it  revised  section  3.2 
of  Rate  Schedule  ITS  to  eliminate  the 
provision  for  a  lottery  when  more  than 
one  valid  request  is  received  on  the 
same  day. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intenene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North'Capital  Street.  NE..  Washington. 
DC.  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988).  All  such  motions  or 
protests  should  be  filed  or  or  before  May 
12, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
to  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  89-11262  Filed  5-10-89:  8:45  am| 
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Oocxet  No.  TA89-1-8-O00I 

South  Geo'gia  Natural  Gas  Co.; 

Proposec  C^;anaes  tc  "^FRC  G.'is  Tariff 

\i,(\  .1,  i:-"OH 

Take  notice  that  on  May  1. 1989.  South 
Georgia  Natural  Gas  Company  ("South 
Georgia")  tendered  for  filing  Fifty-Third 
Revised  Sheet  No.  4  to  its  FERC  Gas 


BEST  COPY  AVAILABLE 
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Federal  Register       V 


Tariff  Firs!  R.'vs.': 
South  Georvui  si.in 


i  Volume  No.  1. 

■s  that  the  tariff  sheet 

•"■  !'■  :n  ire  hein£ 


9*1 


Tharsday.  May  11.  1989  /  Notices 


procedures  pursuant  to  which  Texas 
Eastern  will  recover  a  portion  of 
United's  take-or-pay  charges  as 


or  pay  buy-out  and  buy-down  costs 
which  United  has  either  actually  paid  or 
has  become  obligated  to  pay  on  or 


Federal  Register  /  Vol.  54.  N'o.  90  /  Thursday.  May  11.  1989  /  Nt 


with  the  methodology  used  and 
approved  by  the  Commission  in  Texas 
Eastern's  previous  filings. 


projected  levels  of  service  to  sales  and 
transportation  customers.  Trunkline 
noted  that  in  traditional  cost  areas. 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


20422 


Federal  Register       Vol    54    N(^    9^)  /  Thursday.  May  U.  1989  /  Nolices 


Federal  Register  /  Vol.  54.  No.  90  /  Thursday.  May  11.  1989  /  Notice.'. 


Tariff  h.rs!  Rrvist'd  Volume  No.  1. 
South  Georiiid  states  that  the  tariff  sheet 
and  supporting  information  are  being 
filed  with  a  proposed  effective  date  of 
July  1  I'^W  pursuant  to  the  Purchased 
Gas  C  ist  A  ijiislment  clause  to  its  FERC 
Gas  I  I-:"  nd  Section  154.305  of  the 
ComniLssiun  s  Regulations. 

South  Georgia  states  that  the  Current 
Adjustment  reflects  a  revenue  increase 
of  approximately  S140.000  in 
jurisdictional  revenues  resulting  from  an 
increase  of  133.3«  per  MMBlu  in  the  D-1 
component  of  South  Georgia's  rates,  an 
increase  of  4.8«  pei  MMBtu  in  the  D-2 
component  for  the  G-l/I-1  Rate 
Schedules  and  a  decrease  of  36.3C  per 
MMBtu  in  the  commodity  component. 

South  Georgia  state  that  the  Surcharge 
Adjustment  is  6.81C  per  MMBtu  and  is 
based  on  a  three-year  amortization  of 
the  balance  of  South  Georgia's  Account 
No.  191  as  of  February  2B.  1989. 

Copies  of  South  Georgia's  filing  were 
served  upon  all  of  South  Georgia's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  SS  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  25. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
.ippropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
fur  public  inspection. 
Lois  0.  Casbeil. 
Secretary. 
|FR  Dor..  flH-n263  Kiled  5-10-fl9;  8^*.■i  amj 
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IDocVel  Nos  RP89- ■'54-000  3^0  iM^g-f.- 

17-000 

Texas  Eastern  Transmission  Corp 
Proposed  Changes  m  FERC  Gas  Tsr^t 

rake  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  28. 1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  certain 
revised  t.iriff  sheets. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  (1)  track  modifications 
made  by  United  Gas  Pipe  Line  Company 
(United)  on  November  30. 1988  in  Docket 
No.  RP86-264.  and  (2)  to  establish  the 


procedures  pursuant  to  which  Texas 
Eastern  will  recover  a  portion  of 
United's  take-or-pay  charges  as 
proposed  by  United  in  Docket  Nti  RPf» 
138  on  March  31   iwn 

(1)  Texas  Eastern  1)(m  knt  So  KP88-80 
Relating  to  L  nited  Doi  ket  No  RP88-264 

Texas  Eastern  states  that  on 
November  30. 1988.  United  filed  tariff 
sheets  in  Docket  Nos.  RP8&-27  and 
RP88-264  reflecting  a  revisfcd  fixed 
Take-or-Pay  Charge  to  be  billion  in 
addition  to  United's  currently  effective 
rates  pursuant  to  the  Commission's 
Order  dated  October  31, 1988.  United 
revised  their  Fixed  Take-or-Pay  Charge 
under  Docket  No.  RP88-264  to  reflect 
only  the  inclusion  of  costs  attributable 
to  binding  agreements  entered  into 
before  September  30. 1988  and  the 
crediting  of  any  unused  take-or-pay 
credits  arising  from  United's  Docket  No. 
RP85-209  against  that  customers 
liability  under  Docket  No.  RP88-264. 
Pursuant  to  the  allocation  methodology 
proposed  by  United.  United  will  now  bill 
and  recover  from  Texas  Eastern  an 
aggregate  principal  amount  of  Si. 619,139. 
which  includes  a  predetermined 
carrying  charge,  by  means  of  a  monthly 
charge  of  S62.275  for  a  26-month  period 
commencing  November  1. 1988. 

Texas  Eastern  states  that  Second 
Substitute  Third  Revised  Sheet  Nos.  52 
through  55  are  being  revised  solely  to 
track  modifications  made  by  United  on 
November  30. 1988  in  Docket  No,  RP88- 
264.  The  aforementioned  sheets  set  forth 
the  principal  amount  plus  the  allocation 
factor  for  carrying  costs  that  each 
customer  will  be  required  to  pay  in 
order  to  recover  United's  take-or-pay 
charges  billed  to  Texas  Eastern  in 
United's  Docket  No,  RP88-264, 
Workpapers  setting  forth  Texas 
Eastern's  determination  of  the  allocation 
factor  for  the  principal  amount  (which 
includes  a  predetermined  carrying 
charge)  and  a  breakdown  of  the  total 
and  monthly  principal  amounts  (which 
includes  a  predetermined  carrying 
charge)  each  Texas  Eastern  customer 
will  be  required  to  pay  are  set  forth 
under  Appendix  B  of  the  filing. 

(2)  Texas  Eastern  Docket  No.  RP88-80 
Relating  to  United  Docket  No.  RP89-138 

Texas  Eastern  states  that  on  March 
31, 1989  United  filed  tariff  sheets  in 
Docket  No.  RP89-138  to  recover  an 
additional  take-or-pay  charge  to  be 
billed  in  addition  to  United's  currently 
effective  take-or-pay  charges  under 
Docket  Nos.  RP88-27  and  RP88-2G4 
United's  tariff  sheets  filed  March  31 
incorporate  a  fixed  take-or-pay  charge 
designed  to  recover  50?»  of  the 
jurisdictional  portion  of  United's  take- 


or-pay  buy-out  and  buy-down  costs 
which  United  has  either  actually  p.iid  or 
has  become  obligated  to  pay  on  or 
before  March  31.  19tl9.  Pursuant  to  the 
allocation  methodology  proposed  by 
United.  United  will  bill  and  recover  Iron; 
Texas  Eastern  an  aggregate  principal 
amount  of  S22.102.650.  which  mcludrs  h 
predetermined  carrying  charge,  bv 
means  of  a  monthly  charge  of  $1,052,507 
for  a  21-month  period  beginning  April  1. 
1989. 

Texas  Eastern  states  that  on  April  14. 
19K9.  it  filed  a  motion  to  protest  United's 
March  31.  1989  filing  on  the  basis  that 
(a)  United's  allocation  methodology  is 
Hawed,  (b)  United  s  valuation  of  its 
take-or-pay  settlements  is  neither 
accurate  nor  substantiated,  and  (c) 
United's  tariff  is  ambiguous  regarding 
the  procedures  for  adjusting  the 
Commission  approved  interest  rate 
collected  on  United's  take-or-pay  costs. 
A  copy  of  Texas  Eastern's  motion  is 
attached  in  Appendix  C  of  the  filing. 
Nevertheless,  if  the  Commission  elects 
to  permit  United  to  implement  these 
additional  charges,  Texas  Eastern  must 
establish  promptly  the  procedures  to 
recover  these  additional  costs  charsfd 
by  United. 

Texas  Eastern  states  that  Fourth 
Revised  Sheet  Nos.  52  through  55  and 
Fifth  Revised  Sheet  Nos.  482  and  483  are 
being  filed  solely  to  establish 
procedures  pursuant  to  which  Texas 
Eastern  will  recover  additional  take-or- 
pay  charges  billed  Texas  Eastern  by 
United  as  proposed  in  United's  March 
31, 1989  filing  in  Docket  No.  RP89-138. 
Fourih  Revised  Sheet  Nos.  52  through  55 
set  forth  the  principal  amount  plus  the 
allocation  factor  for  carrying  costs  that 
each  customer  will  be  required  to  pay  in 
order  to  recover  United  s  take-or-pay 
charges  billed  to  Tex.is  Eastern  in 
Uniteds  Docket  No.  RP89-138. 
Workpapers  setting  forth  Texas 
Eastern's  determination  of  the  allocation 
factor  for  the  principal  amount  (which 
includes  a  predetermined  carrying 
charge)  and  a  breakdown  of  the  total 
and  monthly  principal  amounts  (which 
includes  a  predetermined  carrying 
charge)  each  Texas  F-;istem  customer 
will  be  require  to  pay  are  set  forth  under 
.•\ppendix  D  of  the  filing. 

Texas  Eastern  states  that  in  tracking 
United's  methodology,  it  has  given 
recognition  to  purchases  by  Texas 
Easterns  Rate  Schedule  SGS  customers 
under  Hate  Schedule  1  in  the 
determination  of  the  base  and 
deficiency  periods,  to  the  extent  these 
customers  did  not  request  Rate  Schedule 
1  gas  in  lieu  of  Rate  Schedule  SGS  gas, 
but  were  given  the  benefit  of  the  lower  I 
rate.  This  methodology  is  consistent 


with  the  methodology  used  and 
approved  by  the  Commission  in  Texas 
Eastern's  previous  filings. 

Texas  Eastern  states  that  if  at  any 
time  United  is  permitted  by  Commission 
order  to  change  its  take-or-pay 
procedures  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  Texas 
Eastern  will  likewise  change  its  take-or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereto.  In  addition. 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  from  United  in  the  above 
proceedings. 

The  proposed  effective  dates  of  the 
tariff  sheets  are  as  listed  in  Appendix  A. 
attached  to  the  filing. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  cf  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  11, 1989.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary 
[FR  Doc.  89-11264  Filed  5-10-89:  8:45  am] 

BILUNG  CODE  6717-01-M 


i  Docket  No.  RP89-160-0001 

Trunkline  Gas  Co.;  Proposed  Ctianges 
in  FERC  Gas  Tariff 

Md\  5,  \9m 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  May  1.  1989 
tendered  for  filing  certain  revised  tariff 
sheets  which  refiect  an  increase  in  rates. 
Trunkline  requests  an  effective  date  of 
lunel,  1989. 

Trunkline  states  these  tariff  sheets 
implement  a  general  decrease  in 
revenues  from  that  sought  in  its  prior 
rale  case  filing.  Docket  .No.  RP88-180- 
000  of  approximately  $9.0  million. 
Trunkline  stated  that  the  primary  reason 
for  the  filing  of  these  revised  tariff 
sheets  is  to  adjust  Trunkline's  rates  for 
sales  and  transportation  services  to 
bring  the  revenues  to  be  derived 
therefrom  into  line  with  total  costs  and 


projected  levels  of  service  to  sales  and 
transportation  customers.  Trunkline 
noted  that  in  traditional  cost  areas, 
management  efficiency  and  cost  control 
have  reduced  operating  expenses  from 
prior  periods, 

Trunkline  states  it  included  as  its 
Primary  Revised  Tariff  Sheets,  seasonal 
rates  for  all  services  and  one-part 
demand  rates  for  firm  services.  Recent 
pronouncements  have  encouraged 
Trunkline  in  the  belief  that  the 
Commission  may  well  be  prepared  to 
recognize  that  two-part  demand 
charges — particularly  in  the  fact  of 
customer  opposition — are  an  unwise 
approach  which,  in  any  event,  is  not 
consistent  with  seasonal  rate  structures, 
such  as  are  contained  herein.  The 
Company  firmly  believes  that  this  is  a 
preferable  rate  structure,  and  that  the 
Natural  Gas  Act  protects  the  Company's 
right  to  make  such  rates  effective. 

Nonetheless,  out  of  deference  to  the 
Commission's  previous  adherence  to 
two-part  demand  rates,  the  Company 
states  it  also  included  as  Alternate 
Revised  Tariff  Sheets  seasonal  rates  for 
all  services  and  two-part  demand 
charges  for  firm  services.  In  the  event 
the  Commission  determines  not  to 
accept  Trunkline's  proposed  Primary 
Tariff  Sheets,  then  the  Company  must 
ask  that  the  Alternate  Tariff  Sheets  be 
accepted  for  filing  and  permitted  to 
become  effective. 

Trunkline  states  the  seasonal  basis  for 
its  rates  is  the  second  initiative  included 
in  this  filing.  As  contemplated  by  the 
Commission's  regulations,  these  rates 
will  serve  to  ration  capacity  during 
times  of  peak  use,  to  maximize 
throughput  and  to  reflect  undeHying 
variations  in  costs  associated  with 
service  during  the  winter  and  non- 
winter  seasons, 

Trunkline  stated  that  the 
accompanying  Statement  of  .Nature, 
Reason  and  Basis  for  the  Proposed 
Change  in  Rates  accompanying  its  filing 
outlines  the  various  factors  which  have 
given  rise  to  the  rate  adjustments  for 
sales  services  and  transportation 
services  to  which  this  section  4  filing 
applies. 

Trunkline  stated  thai  the  filing  reflects 
representative  projected  throughput 
volume  levels  for  its  sales  and 
transportation  services. 

Copies  of  this  notice  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Norih  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  w  ishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 

Secretary.  ~~ 

|FR  Doc.  89-11265  Filed  5-10-B9;  8:45  am| 

BILUNC  CODE  t717-01-M 


IDockp'Nr  PP89-157-O00I 


Valley  Gas  Transmission.  Inc.; 
Proposed  Ctnanges  In  FERC  Gas  Tariff 

May  5. 1989 

Take  notice  that  on  May  1. 1989. 
Valley  Gas  Transmission,  Inc.  (Valley), 
Suite  Voo,  1301  McKinney  Street 
Houston,  TX  77010.  tendered  for  filing 
pursuant  to  section  4  of  the  Natural  Gas 
Act  the  following  tariff  sheets  to  be 
included  in  its  FERC  Gas  Tariffi 

Original  Volume  No.  1 

Forty-first  Revised  Sheet  No.  2A 
Fourih  Revised  Sheet  No.  176 
Third  Revised  Sheet  Nos.  177  through  180 
Second  Revised  Sheet  No.  180A  and  180B 
First  Revised  Sheet  No  IBOC 

Original  Volume  No.  2 
Fourteenth  Revised  Sheet  No  10 

Valley  states  that  the  tendered  tariff 
sheets  reflect  (1)  an  increase  in  Valley's 
volumetric  transportation  rale  from 
$.2173  to  $.2355  per  Mcf,  and  (2)  the 
elimination  of  Valley's  Purchased  Gas 
Adjustment  (PGA)  provision  from  its 
tariff,  inasmuch  as  Valley  is  no  longer 
making  any  sales  or  purchasing  any  gas. 
Valley  states  that  the  proposed  rate 
increase  is  based  on  actual  experience 
for  the  twelve  months  ended  December 
31, 1988.  as  adjusted  for  changes  known 
and  measurable  through  September  30, 
1989. 

Valley  requests  an  effective  dale  of 
June  1,  1989.  for  the  filed  tariff  sheets, 
and  states  that  copies  of  this  filing  were 
served  on  all  of  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commissions  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
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M.i\  \Z.  1989.  Prolests  will  be 

considerptl  bv  the  Commission  in 

detiTmininf?  the  appropriate  actions  to 

be  taken,  but  will  not  serve  to  make 

proleslants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

ol  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

R  -nr- 
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SILL  hG  CODE  «717-«1-«l 

Oock^t  No  T0«<»- 4- 49-000  ! 

Willislon  Basin  interstate  Pipeline  Co.; 
Out-of-Cycle  Purchased  Gas 
Adjustment  Filing 

Vluy  5.  1989.  ' 

Take  notice  that  on  May  1, 1989. 
Wllliston  Basm  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200, 
3t)4  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501.  tendered  for  filing 
an  out-of-cycle  Purchased  Gas 
Adjustment  Filing  (PGA)  pursuant  to  18 
CFR.  154.301,  ft  seq.  of  the 
frimmission's  Regulations  and  section 
21  of  its  FFRC  Gas  Tariff  (First  Revised 
Voiime  No.  1).  Williston  Basin  filed 
I   V  isions  to  the  following  tariff  sheets: 

(  .^^l  Kl!\  iM'd  \  oiuiiiP  No    1 

S.-  ond  Substitute  Sixle«nt»)  Rpvist'd  Shfpt 

No.  10 
1  hird  RevisHd  Sheet  No  9flA 

()ri){inal  Volume  No.  1-.\ 

.■>.  1  oi\d  Substitute  Twelfth  Ru^isJ-d  Sheet  No. 

II 
Vcond  Substitute  Rffei^lh  BHVised  Sheet 

\o  12 
Si  ond  Substitute  Sixth  Rpviwd  Sheet  No. 

(Iriginril  \  ohirni*  No.  1-B 

S.  (.ond  Substitute  Fifth  Revwed  Sheet  No.  10 
<i.-'(»pd  Substitiitp  Fifth  Revisei)  She«'i  No.  11 

OriKilui  V  .liuriu'  Sn   2 

S.<  ond  Subslitutt  Eixhleenth  Revised  She«t 

No.  10 
S.  tond  Substitute  Tenth  Revised  She.- 1  No 

IIB 

I  he  proposed  effective  date  of  the 
t.irilf  sheets  is  |une  1. 1989. 

Williston  Basin  states  that  this  filing 
riflects  its  implementation  of  NGPA 
pricing  for  company  owned  production 
and  the  discontinuation  of  cost  of 
serv  ice  pricing  concurrent  with  the 
eftectiveness  of  rates  in  Docket  No. 
K.'tfJ- (4-000. 

Williston  Basin  respectfully  requests 
that  the  Commission  accept  for  filing 
Second  Substitute  Sixteenth  Revised 
Shunt  No.  10  (First  Revisi'd  Volume  No. 


1)  and  Second  Substitute  Eighteenth 
Revised  Sheet  No.  10  (Original  Volume 
No.  2)  which  effectuate  an  11.686  cents 
per  dkt  decrease  in  the  base  non-gas 
commodity  portion  of  Rate  Schedules  G- 
1.  SGS-1.  E-1  and  X-1.  as  compared  to 
that  contained  in  the  Company  s 
January  30. 1989  compliance  Filing  in 
Docket  No.  RP89-34-001.  and  reflect  the 
discontinuance  of  cost  of  service  pricing 
for  company  owned  production  and  the 
implementation  of  NGPA  pricing.  In 
addition,  the  referenced  tariff  sheets 
provide  for  a  decrease  in  the  total  gas 
commodity  charge  of  83.706  cents  per 
dkt  as  compared  to  the  total  gas 
commodity  charge  included  in  Williston 
Basin's  March  31. 1989  PGA  filing  in 
Docket  No.  TQ98-3-49-000.  Please  refer 
to  Attachment  B  and  Schedule  D-1  for 
schedules  in  support  of  these 
calculations. 

Williston  Basin  states  that  it  also 
submitted  for  filing  Third  Revised  Sheet 
No.  98A  (First  Revised  Volume  No.  1).  a 
revision  to  its  PGA  tariff  to  reflect  the 
referenced  change  in  pricing  of  company 
owned  production. 

Williston  Basin  states  that  the 
balance  of  the  tariff  sheets  submitted 
reflect  a  decrease  of  1.720  cents  per  dkt 
in  the  fuel  reimbursement  charge 
component  of  the  Company's  relevant 
transportation  rates  as  compared  to  that 
contained  in  the  Company's  March  31, 
1989  filing  in  Docket  No.  TQ«9-3-49-noo 
Such  decrease  in  the  fuel  reimbursrni<Ti' 
charge  is  a  result  of  the  changes  in 
Williston  Basins  average  cost  of 
purchased  gas  and  fuel  reimbursement 
percentage  reflected  in  the  instant  filing 
Williston  Basin  states  that  the  instant 
Filing  also  serves  as  its"  notice  of  intpn! 
to  make  interim  collections  on  those 
wells  listed  on  Attachment  C  of  the 
filing,  pursuant  to  18  CFR  273.202(d)  of 
the  Commission's  Regulations.  Williston 
Basin  has  filed  applications  with  the 
appropriate  jurisdictional  agencies  for 
determinations  of  eligibiHty  under  the 
NGPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  File  a  motion 
to  intervene  or  prolpst  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington 
DC  20426.  in  accordance  with  Rules  21  i 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  File  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 

Si'crfkiry. 

|KR  Dor,.  H9-1 1267  Filed  5-10-89:  8:45  amj 

BILLING  cooe  «7ir-01-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

lFEMA-e23-ORl 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Texas 

agency:  Kf(irr.il  Kmergency 

M.in.ii^f'mtint  .Agt'ncy. 

action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  miiior  lii.sast.T  foi  the  State  of 
Texas  (FKMA-823-UR).  dated  April  23. 
1989.  and  related  determinations. 
dated:  Ma\  4.1989 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  p:lliott.  Disaster  .As.sistance 
Programs.  Federal  F:mergfn(.y 
Management  Agt-ncv.  Washington.  DC 
20472  (202|  H4fi-3K14 

Notice:  The  nui'.i;''  ot  a  m.iinr  disaster  for 
the  StiilP  ol  Tcxiis,  dated  April  23. 19«9.  is 
hereby  dmeiidrd  to  ini.iiide  the  followinR 
areas  among  those  areas  ds-ii-rmirwd  to  hdve 
l)een  Htiveisfly  affected  by  the  i.itu.'itiophp 
declared  a  major  disiistrr  by  the  Presnlent  in 
his  declaration  of  April  23   19(W  Panola  and 
Smith  Counties  for  Individual  Assistance. 
Houston  County  for  Indiviiiiial  Assistance 
and  Public  Assistance. 
(CataloH  of  Fednial  Domestic  Assistance  No. 
83.51B.  Disaster  Assistance) 
Coorge  H.  Orrell. 

Acii.'is  AssDclute  Dinuiur.  Stale  and Locul 
Programs  and  Support.  Federal  Emersency 
Manti>ienienl  Agency . 
jFR  Doc.  H(i-1i:i19  Filed  5-10-89:  8:45  am| 

BILLING  CODE  6718  Ol-H 


Offer  to  Assist  Insurers  In 
Underwriting  Flood  Insurance  Using 
the  Standard  Flood  Insurance  Policy 

agency:  FfcitTai  iiisur.mcf 
Xilmmistration.  Federal  EmRrgcncy 
Management  Agpncy  IFKMA). 
action:  .Notice  of  offer  to  assist  insurers 
in  underwriting  flood  insurance  using 
the  standard  flood  insurance  policy. 

summary:  The  Fcdrnil  Insurance 
.•\dmin;stralion  is  publishing  in  this 
Notice  the  Financial  Assisianci  / 
Subsidy  Arrangement  for  19a»-im«) 
governing  the  duties  and  obligations  of 
insurers  participatinx  in  the  Write-Yoiir- 
Ovvn  Program  (VVYO)  of  the  National 
Flood  Insurance  Program  (NFIP).  The 


Fin.incial  Assistance.  Subsidy 
Arr.msement  sets  forth  the 
responsibilities  of  the  Cnvernnient  '.n 
pruvide  financial  and  tec.hnic.il 
assistance  to  the  insurers.  It  is  verbatim 
with  what  is  set  out  as  Appendix  A  to  44 
CFR  P.irl  62  and  is  republished  for 
information  and  convenience. 

This  .Notice  relates  to  the  final  rule 
which  was  published  in  the  Federal 
Register  on  April  25.  198.").  page  16236,  as 
ainended  by  the  final  rule  which  was 
pubhshed  in  the  Federal  Register  on 
April  28.  1988.  page  15208,  regarding 
changes  in  thp  National  Flood  Insurance 
Program's  regulations  dealing  with  the 
issuance  of  flood  insurance  policies  and 
the  adjustment  of  claims  and  the 
establishment  of  a  program  of 
assist.incn  to  private  sector  property 
insurance  companies  in  underwriting 
flood  insurance  using  the  Standard 
Flood  Insurance  Policy.  In  1985,  a  copy 
of  the  offor  to  participate  in  the 
.Arrangement  was  incorporated  in  a  final 
rule  and.  this  year,  as  in  the  years  since, 
a  copy  of  the  offer  is  being  published  as 
a  Notice. 

DATE:  The  offer  is  effective  May  11, 
T'R9  The  Financial  Assistance/Subsidy 
Arrangement  is  effective  with  respect  ti) 
flood  insurance  policies  written  under 
the  Arrangement  with  an  effective  d.iiH 
of  October  1. 1989.  and  later. 
supplementary  information:  By  way 
ef  b.ickground.  tht!  Federal  Insurance 
Administration,  working  with  insurance 
company  executives.  FFMA's 
Comptrollers  Office  and  FFAlA's  Office 
of  the  Inspector  General,  addressed  the 
operating  and  financial  control 
procedures.  The  Statistical  Plan. 
Accounting  Procedures,  and  the 
Financial  Control  Plan  were  specifically 
referenced  in  the  final  rule,  as  amended, 
and,  in  addition,  procedural  manuals 
have  been  issued  by  the  FIA  in  aid  of 
implementation  by  the  VVYO  companies 
of  the  procedures  published  in  the  final 
rule,  as  amended,  such  as  the  Flood 
Insurance  Manual.  FhioJ  Insurance 
Adpisters  Manual,  Rollover  Procedures 
and  FEMA  I  ctter  of  Credit  Procedures, 
all  of  which  comprise  the  operating 
framework  for  the  WYO  Program. 

The  purposes  of  this  Notice  are: 

(1)  To  offer,  publicly,  financial 
assistance  to  protect  against 
underwriting  losses  resulting  from 
foods  on  Standard  Flood  Insurance 
Policies  written  by  private  sector 
insurers; 

(2)  To  provide  a  method  by  which  the 
offer  may  be  accepted:  and 

(3)  To  provide  notice  of  the  duties  and 
obligations  under  the  Financial 
Assistance/Subsidy  Arrangement  for 
the  Arrangement  year  1989-90. 


Method  of  Acceptance  of  Offer 

1.  Acceptance  of  this  offer  shall  be  by 
telegraphed  or  mailed  notice  of 
acceptance  or  signed  Arrangement  to 
the  Administrator  prior  to  midnight  EDT 
September  30.  1989. 

2.  The  telegraphed  or  mailed  notice  of 
acceptance  to  the  Administrator  must  be 
authorized  by  an  official  of  the 
insurance  company  who  has  the 
authority  to  enter  into  such 
arrangements. 

3.  A  duly  signed  original  copy  of  the 
Notice  of  Acceptance  must  be  on  file 
with  the  Administrator  by  November  16. 
1989. 

4.  If  (1),  (2)  or  (3)  above  are  not 
satisfied,  the  acceptance  will  be 
considered  by  the  Administrator  as 
conditional  and  the  commitment  of  NFTP 
resources  to  fulfill  the  "Undertaking  of 
the  Government"  under  Article  IV  of  the 
Arrangement  will  take  a  lower  priority 
than  those  needed  to  fulfill  the 
requirement  of  the  other  participating 
insurance  companies. 

5.  Send  all  acceptances  of  this  offer  to: 
FEMA.  Attn:  Federal  Insurance 
Administrator.  WYO  Program, 
Washington,  DC  20472. 

Offer  to  Provide  Financial  Assistance 

Pursuant  to  the  provisions  of  the 
National  FTood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968).  42 
U.S.C.  4001-4128.  Reorganization  Plan 
No.  3  of  1978  (3  CFR  1978  Comp..  p.  329). 
E.0. 12127,  dated  March  31. 1979  (3  CFR 
1979  Comp.,  p.  376).  Delegation  of 
Authority  to  Federal  Insurance 
Administrator,  subject  to  all  regulations 
promulgated  thereunder  and,  to  the 
duties,  obligations  and  rights  set  forth  in 
the  Financial  Assistance/Subsidy 
Arrangement  as  printed  below,  the 
Federal  Insurance  Administrator, 
hereinafter  referred  to  as  the 
"Administrator",  offers  to  enter  into  the 
Financial  Assistance/Subsidy 
Arrangement  with  any  individual 
private  sector  property  insurance 
company.  This  offer  is  effective  only  in  a 
state  in  which  such  private  sector 
insurance  company  is  licensed  to  engage 
in  the  business  of  property  insurance. 

Financial  A.ssistance/Subsidy 
Arrangement 

Purpose:  To  assist  the  company  in 
underwriting  fiood  insurance  using  thi- 
standard  flood  insurance  policy. 

Accounting  Data:  Pursuant  to  section 
1310  of  the  Act,  a  Letter  of  Credit  shall 
be  issued  under  Treasury  Department 
Circular  No.  1075.  Revised,  for  payment 
as  provided  for  herein  from  the  National 
Flood  Insurance  Fund. 


tffcUJve  Uuiij.  Octob<:r  1.  1389. 

Issued  by:  Federal  Fjnergenry 
Management  Agency.  Federal  Insurance* 
Administration.  Washington.  DC  20472. 

Article  I — Findings,  Purpose,  and 
Authority 

Whereas,  the  Congress  in  its  "F'inding 
and  Deqlaration  of  Purpose"  in  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  ("the  Act"*)  recognized  the 
benefit  of  having  the  National  Flood 
Insurance  Program  (the  Program) 
"carried  out  to  the  maximum  extent 
practicable  by  the  private  insurance 
industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the 
provisions  of  section  1310  of  the  Act; 
and 

Whereas,  the  goal  of  the  FIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  by  the  Congress  (Section 
1304  of  the  Act):  and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is 
subsidized,  and  the  insurer  (hereinafier 
the  "Company")  under  this  Arrangement 
shall  charge  rates  established  by  the 
FIA;  and 

Whereas,  this  Arrangement  will 
subsidize  all  flood  policy  losses  by  the 
Company;  and 

Whereas,  this  Financial  Assislanr»/ 
Subsidy  Arrangement  hiis  been 
developed  to  involve  individual 
Companies  in  the  Program,  the  initial 
step  of  which  is  to  explore  ways  in 
which  any  interested  insurer  may  be 
able  to  write  flood  insurance  under  its 
own  name;  and 

Whereas,  one  of  the  primary 
objectives  of  the  Program  is  to  provid»» 
coverage  to  the  maximum  number  of 
structures  at  risk  and  because  the 
insurance  industry  has  marketing  anccsH 
through  its  existing  facilities  not  directly 
available  to  the  FIA,  it  has  boen 
concluded  that  coverage  will  be 
extended  to  those  who  would  not 
otherwise  be  insured  under  the  Program; 
and 

Whereas,  flood  insurance  policies 
issued  subject  to  this  Arrangement  shidl 
be  only  that  insurance  written  by  the 
Company  in  its  own  name  pursuant  to 
the  Act;  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry 
participation,  and.  accordingly,  reduce 
or  eliminate  Government  as  the 
principal  vehicle  for  delivering  flood 
insurance  to  the  public:  and 

Whereas,  the  direct  beneficiaries  of 
this  Arrangement  will  be  thcise 
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(■u:'i[Mny  p<iiit\ holders  tind  dpplicanls 
f(ir  r.iiod  insurance  who  otht-n^-ise 
u   iilJ  not  be  coverrd  agiiinst  the  peril 
of  Rood. 

\(nv.  thtrcfort'.  the  partuis  hereto 
mutually  undort.ike  the  following: 

Article  II — Undertakinfis  pflhf 
Company  \ 

\  In  (irdi.T  to  be  eligible  fof 
.issistiince  under  this  Arrnngenu-nt  the 
Compiiny  shall  be  responsible  for: 

I  (i    I'olu  \  Atinnislralion.  including 

1  1     Community  Fligibility/Raling 

CntLTut 

1.2     Polir>hoidi[  Kligibility 
Detcrrr.iiiiitiori 

1  :i     Policy  Issii.ir,'  v 

1  4    F'oii<  >  F.ndorsemenis 

1  ri     P(iiu  y  Ccincellatlons 

1  fi     Policy  Correspondence 

1  '     Piiy  merit  (if  Aijc'^ts  Cornmissiorifl 

Tnc  rri.r'p'  'i'(,nr(iir,x,  control,  timely 
ilcpo'>  '  li.-ui  (ii'ilMrscmenl  of  funds  in 
(•()nnr(ti(ii:  v\  :ih  <ill  the  foregoing,  and 
(  orrespondence  relating  to  the  above  in 
Mi  rorci;ince  with  the  FinHnrial  Control 
I'i.in  rc(;r ire.Tients. 

J  0    Ci.iun.s  !;roce8sing  in  accordance 
w'h  uert  ■,,!  Comp.iny  Standards 

I  he  Kl,\  (^uiims  Manual  and  Adjuster 
.M.Hi.iHi  PM  nt  Outline,  .'ind  Adjuster 
h-indnuok  ( .tn  he  used  as  guides  by  the 
(iompans    <i!()ni!  with  the  National  Flood 
l.isur.ir.ce  P",,-:,kti  ;\KIP)  Wn'e-Your- 
(.)wr,  (WYOj  KmanL.cil  Control  Plan. 
Cl.iims  Questions  and  .Answers  Manual. 
ihf  r'l()o<!  Insurance  Claims  Office 
iFICOl  .M<iru.il  and  other  instnictional 
n-  iterials. 

t  fi     Ri'poris 

.1.1     .Monthly  Financial  Reporting  and 
Statistical  Transaction  Reporting  shall 
be  in  accordance  with  the  requirements 
of  .\Htion,(l  Hood  Insurance  Program 
Statistical  Plan  for  the  Write-Your-Own 
1  VVYOl  prii!.jram  and  the  Financial 
Control  Plan  for  business  written  under 
the  V\  YO  I'rogram.  These  data  shall  be 
^alidaled/editcd/audited  in  dftail  and 
shall  he  (ompared  and  balanced  against 
Company  financ'ul  reports. 

.12     .Monthly  financial  reporting  shall 
he  prepared  in  accordance  with  the 
U  \0  ,\ccounting  Procedures. 

it    Th(  r.jnipa:  A  shall  establish  a 
p  nara,'i;  (if  ^<  if  i  .c  t  acceptable  to  the 
H.\  or  comply  with  the  self  audit 
proyr.i.n  i.r'nt.iipcd  in  the  Financial 
Cii  n'n.l  \'\,.r:  fur  business  written  under 
the  UYO  Pro«r  im.  The  Company  shall 
report  the  resalt.s  ul  this  self-audit  to  the 
Fl.\  annually. 

D.  The  Company  shall  use  the 
following  time  standards  of  performance 
iis  a  guide: 


1.0  Application  Processing—!,')  days 
(.Note:  If  the  policy  cannot  be  mailed  due 
to  insufficient  or  erroneous  information 
or  insufHcient  funds,  a  request  for 
correction  or  added  monies  shall  be 
mailed  within  10  days): 

1.1  Renewal  Processing — 7  days; 

1.2  Endorsement  Processing — 7  days: 

1.3  Cancellation  Processing — 15 
days; 

1.4  Correspondence.  Simple  and/or 
Status  Inquiries — 7  days; 

15    Correspondence.  Complex 
Inquiries — 20  days: 

1.6  Supply.  Materials,  and  Manual 
Requests — 7  days: 

1.7  Claims  Draft  Processing — 7  days 
from  completion  of  fde  examination: 

1.8  Claims  Adjustment — 45  days 
average  from  receipt  of  Notice  of  Loss 
(or  equivalent)  through  completion  of 
examination. 

1.9  For  the  elements  of  work 
enumerated  above,  the  elapsed  time 
shown  is  from  date  of  receipt  through 
date  of  mail  out.  Days  means  working. 
not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all 
functions  performed  by  the  Company 
shall  be  in  accordance  with  the  highest 
reasonably  attainable  quality  standards 
generally  utilized  in  the  insurance  and 
data  processing  industries. 

These  standards  are  for  guidance. 
Although  no  immediate  remedy  for 
failure  to  meet  them  is  provided  under 
this  Arrangement,  nevertheless, 
performance  under  these  standards  can 
be  a  factor  considered  by  the  Federal 
Insurance  Administrator  (the 
Administrator)  in  determining  the 
continuing  participation  of  the  Company 
in  the  Program, 

C.  The  Company  shall  coordinate 
activities  and  provide  information  to  the 
FIA  or  its  designee  on  those  occasions 
when  a  Flood  insurance  Catastrophe 
Office  is  established. 

D.  Policy  Issuance. 

1.0    The  flood  insurance  subject  to 
this  Arrangement  shall  be  only  that 
insuiance  written  by  the  Company  in  its 
own  name  pursuant  to  the  Act. 

2.0    The  Ci»mpany  shall  issue  policies 
under  the  regulations  prescribed  by  the 
Administrator  in  acconlance  with  the 
Act: 

3.0    .Ml  such  policies  of  insurance 
shall  conform  to  the  regulations 
prescribed  by  the  Administrator 
pursuant  to  the  Act.  and  be  issued  on  a 
form  approved  by  the  Administrator 

4.0  All  policies  shall  be  issued  in 
consideration  of  such  premiums  and 
upon  such  terms  and  conditions  and  in 
such  Stales  or  areas  or  subdivisions 
thereof  as  may  be  designated  by  the 
Administrator  and  onlv  where  the 


(■oinpiiiiy  is  licensed  by  State  lau  to 
engage  in  the  property  insurance 
business; 

5.0    The  .Administrator  may  require 
the  Company  to  immediately 
(lisi  ontiniie  issuing  policies  subject  to 
this  Arrangement  in  the  event 
Congressional  authorization  or 
appiopriation  for  the  National  Flood 
Insurance  Program  is  withdiaun. 

F.  The  Company  shall  establish  a 
hank  acxounl.  separate  and  apart  from 
all  other  Company  accounts,  at  a  bank 
of  its  choosing  for  the  collection, 
retention  anil  clisburFement  of  funds 
relating  to  its  (ihligation  under  this 
Arrangement,  less  the  Company's 
expenses  as  set  forth  in  .Article  111,  and 
the  operation  of  the  Letter  of  Credit 
established  pursuant  to  Article  1\'. 
(Referi:nce:  Article  IV.  Sc(  tioa  A).  All 
furuls  not  required  to  mec  t  {  urrenl 
expenditures  shall  be  r(!niitled  to  the 
I'nited  States  Treasury,  in  accordance 
v\  ith  the  provisions  of  the  W>C) 
Accounting  Procedures  Maniial. 

V.  The  ('cmpany  shall  investij^atc. 
adjust,  settle  and  defend  all  claims  or 
losses  arising  from  policies  issueil  under 
this  .Arrangement.  F'ayment  of  flood 
insurance  claims  hy  t!ie  Company  shall 
\>v.  binding  upon  the  FLA. 

G.  The  Company  may  market  flood 
insurance  policies  in  any  manner 
consistent  with  its  euslpinary  method  of 
operation. 

Article  ///—/,< '.<?s  Costs.  Expenses. 
Expcn.'^e  Rcimlnirsenient,  and  Premium 
Refunds 

A.  The  Company  shall  be  liable  for 
operating.  administiati\('  and 
prodiu  tion  expenses,  including  any 
taxes,  dividends,  agents  commissions  or 
any  board,  exchange  or  bureau 
assessments,  or  any  other  expense  of 
whate\ cr  n.dure  incurred  by  the 
Ccimpany  in  the  performance  of  its 
obligations  under  this  Arrangement. 

B.  The  Company  shall  be  entitled  to 
withhold  as  operating  and 
administrative  expenses,  other  than 
agtrnts  or  hriikers  commissions,  an 
amount  from  the  Company's  written 
premium  on  the  policies  co\ered  by  this 
Arrangement  in  reimbursement  of  all  of 
the  Ccmipany's  marketing,  operating  and 
administrative  expenses,  except  for 
allocated  ant!  un.dlocated  loss 
adjustment  expenses  d'  scribed  in  (;. 
below,  which  amount  shall  e(|ual  the 
avtTage  of  industry  expense  ratios  for 
■'Other  Acq."  "Cen  F'.xp."  and  '"laxes" 
as  published  in  the  latest  available  (as 
(it  NLirch  l.""!  of  the  prior  Arranpenient 
year]  "llest's  .Aggregates  and  .Average's 
Property  Casualty,  Industry 
L'nderwriling — liv  Lines  for  Fire,  Allied 


Liiu's,  Farmowners  Multiple  Peril, 
Humoovvners  Multiple  Peril,  and 
Con^mercial  Multiple  Peril  combined 
{weighted  average  using  premiums 
earned  as  weights)  calculated  and 
promulgated  by  the  administrator. 
Pre;nium  income  net  of  reimbursement 
(net  prem»ium  income)  shall  be  deposited 
in  a  special  account  for  the  payment  of 
losses  and  loss  adjustment  expenses 
(see  -Article  II.  Section  E), 

The  Company  shall  be  entitled  to 
14. 0>  of  the  Company  s  written  premium 
on  the  policies  covered  In"  this 
Arrangement  as  the  basic  commission 
allowance  to  meet  commissions  and/or 
salaries  of  their  insurance  agents, 
brokers,  or  other  entities  proiiucing 
qualified  flood  insurance  applications 
and  other  related  expenses. 

Additionally,  the  Company  shall  be 
entitled  to  0.1%  of  the  Company's 
written  premium  on  the  policies  covered 
by  this  Arrangement  for  each  1%  growth 
in  the  Company's  policies  in  fort  »■  on 
September  30  of  this  Arrangement  Year, 
reduced  by  80%  of  the  number  of 
policies  scheduled  for  transfer  to  the 
Company  during  this  Arrangement  Year 
pursu.mt  to  the  Company's  request 
under  the  NFIP  Rollover  Procedures, 
ov  er  the  policies  in  force  on  September 
30  of  the  prior  Arrangement  Year:  the 
additional  commission  allowance 
calculated  under  this  provision  is  limited 
to  a  maximum  of  3%.  The  Company  may 
withhold  15%  of  the  Company  s  writtt-n 
premium  during  this  Arrangement  Year 
with  an  adjustment  up  or  down, 
depending  upon  policy  growth,  being 
made  at  the  end  of  this  Arranj^emeiit 
Year. 

In  the  case  wheru  the  Company  h,i<\ 
no  policies  in  force  on  September  30  of 
the  prior  Arr.mgement  Year,  the 
Company  shall  be  entitled  to  withhold 
IS""'  of  the  Company's  written  prcmuim 
on  the  policies  covered  by  this 
Arrangement  as  the  commission 
allowance,  with  no  adjustment  at  the 
end  of  this  Arrangement  Year. 

Nothing  in  Article  111,  Section  B,  can 
be  used  as  a  means  of  increasing  a 
Company's  commission  allowance  by 
transferring  business  from  one  company 
to  another  company  within  a  company 
group  or  by  the  merger  or  acquisition  of 
another  company.  Payments  of  any 
additional  commission  allowance  or 
refund  of  any  excess  commission 
allov\ance  will  be  in  accordanfe  v\ilh 
the  VVYO  Accounting  Prncedurps 
Manual. 

The  Com.pany.  with  the  consent  of  the 
Administrator  as  to  terms  and  costs, 
shall  be  entitled  to  utilize  the  services  of 
a  national  rating  organization,  licensed 
under  state  law.  to  assist  the  FIA  in 
und('rtaking  and  carrying  out  such 


studies  and  investigations  on  a 
community  or  individual  risk  basis,  and 
in  determining  more  equitable  and 
accurate  estimates  of  flood  insurance 
risk  premium  rates  as  authorized  under 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  The  Company  shall 
be  reimbursed  in  accordance  with  the 
provisions  of  the  WYO  Acccounting 
Procedures  Manual  for  the  charges  or 
fees  for  such  services. 

C,  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall 
be  an  expense  reimbursement  of  3.3%  of 
the  incurred  loss  (except  that  if  does  not 
include  "incurred  but  not  reported"). 

2.  Allocated  loss  adjustment  expense 
shall  be  reimbursed  to  the  Company 
pursuant  to  Exhibit  A.  entitled  "Fee 
Schedule." 

3.  Special  allocated  loss  expenses 
shall  be  reimbursed  to  the  Company  for 
only  those  expenses  the  Company  has 
obtained  prior  approval  of  the 
Administrator  to  incur. 

D.l.  Loss  payments  under  policies  of 
flood  insurance  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
11,  Section  E  and.  if  such  funds  are 
depleted,  from  funds  derived  by  drawing 
against  the  Letter  of  Credit  established 
pursuant  to  Article  IV. 

2.  Loss  payments  will  include 
payments  as  a  result  of  awards  or 
judgments  for  damages  arising  under  the 
scope  of  this  Arrangement,  policies  of 
flood  insurance  issued  pursuant  to  this 
Arrangement,  and  the  claims  processing 
standards  and  guides  set  forth  at  Article 
11.  section  A.  2.0  of  this  Arrangement. 
Prompt  notice  of  any  claim  for  damages 
as  to  claims  processing  or  other  matters 
arising  outside  the  scope  of  this  section 
(D)(2)  shall  be  sent  to  the  Assistant 
Administrator  of  the  FLA"s  Office  of 
Insurance  Policy  Analysis  and  Technical 
Services,  along  with  a  copy  of  any 
material  pertinent  to  the  claim  for 
damages  arising  outside  of  the  scope  of 
the  matters  set  forth  in  this  section 
(D)(2). 

Following  receipt  of  notice  of  such 
claim,  the  General  Counsel,  FEMA,  shall 
review  the  cause  and  make  a 
recommendation  to  FIA  as  to  whether 
the  claim  is  grounded  in  actions  by  the 
Company  which  are  significantly 
outside  the  provisions  of  this  section 
(D)(2).  After  reviewing  the  General 
Counsel's  recommendation,  the 
Administrator  will  make  his  decision 
and  the  Company  will  be  notified,  in 
writing,  within  thirty  (30)  days  of  the 
General  Counsel's  recommendation,  if 
the  decision  is  that  any  award  or 
judgment  for  damages  arising  out  of 
such  actions  will  not  be  recognized 


under  Article  III  of  this  Arrangement  as 
a  reimbursable  loss  cost,  expense  or 
expense  reimbursement.  In  the  event 
that  the  Company  wishes  to  petition  for 
reconsideration  of  the  notification  that  it 
will  not  be  reimbursed  for  the  award  or 
judgment  made  under  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  thirty  days  of  the  notice  declining 
to  recognize  any  such  award  or 
judgment  as  reimbursable  under  Article 
III.  a  written  petition  to  the  Chairman  of 
the  WYO  Standards  Committee 
established  under  the  Financial  Control 
Plan.  The  WYO  Standards  Committee 
will,  then,  consider  the  petition  at  its 
next  regularly  scheduled  meeting  or  at  a 
special  meeting  called  for  that  purpose 
by  the  Chairman  and  issue  a  written 
recommendation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will 
be  made,  in  writing,  to  the  Company 
within  thirty  days  of  the 
recommendation  made  by  the  WYO 
Standards  Committee. 

E.  Premium  refunds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood 
Insurance  Program  (NFIP)  "Flood 
Insurance  Manual"  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
II,  section  E  and,  if  such  funds  are 
depleted,  from  funds  derived  by  drawing 
against  the  Letter  of  Credit  established 
pursuant  to  Article  IV. 

Article  IV — Undertakings  of  the 
Government 

A.  A  Treasury  Financial 
Communication  System  Letter(8)  of 
Credit  shall  be  established  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  against  which  the 
Company  may  withdraw  funds  daily,  if 
needed,  pursuant  to  prescribed  Federal 
Reserve  Letter  of  Credit  procedures  as 
implemented  by  FEMA.  The  amounts  of 
the  authorizations  will  be  increased  as 
necessary  to  meet  the  obligations  of  the 
Company  under  Article  ID.  sections  (C). 
(D).  and  (E),  Request  for  funds  shall  be 
made  only  when  net  premium  income 
has  been  depleted.  The  timing  and 
amount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  organization  for  allowable 
Letter  of  Credit  costs. 

Request  for  payment  on  Letters  of 
Credit  shall  not  ordinarily  be  drawn 
more  frequently  than  daily  nor  in 
amounts  less  than  $5,000.  and  in  no  case 
more  than  $5,000,000  unless  so  stated  on 
the  Letter  of  Credit.  This  Letter  of  Credit 
may  be  drawn  against  the  Company  for 
any  of  the  following  reasons: 
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.Art  cie  III,  Section  D;  and 


and  disbursements  which  have  occurred 
during  the  life  of  each  policy.  In  the 


the  Company's  Fire  and  Casualty 
.Annual  Statement,  and  Insurance 
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subject  of  the  misunderstanding  or 
dispute  and  make  a  determination.  If  the 


Arrangement  if  made  with  a  corporation 
for  its  general  benefit. 


limits  of  liability  available  to  the  insured 
under  the  Program, 
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1  ['rivmpnt  of  claim  tis  descntied  in 
A^'  rie  in.  Sf-ction  D;  and 

2  Refunds  to  applicants  and 
poLcvholders  for  insurance  premium 
overpidi,  ment,  or  if  the  application  for 
insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  policy 
results  in  a  premium  refund  as  described 
in  .\rticle  III,  Section  E:  and 

3  Allocated  and  unallocated  Loss 
.-Xdjustment  Expenses  as  described  in 
A.'-t;c!e  III,  section  C. 

D.  The  FLA  shall  provide  technical 
assistance  to  the  Company  as  follows: 

1.  The  FIA  s  policy  and  history 
concerning  underwriting  and  claims 
handling. 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  claims 
questions 

3.  Other  assistance  as  needed. 

Article  V — Commencement  and 
Termination 

A.  Upon  signature  of  authorized 
officials  for  both  the  Company  and  the 
n.A.  this  Arrangement  shall  be  effective 
for  the  period  October  1  through 
September  30.  The  FIA  shall  provide 
financial  assistance  only  for  policy 
applications  and  endorsements  accepted 
by  the  Company  during  this  period 
pursuant  to  the  Program's  effective  date, 
underwriting  and  eligibility  rules. 

B.  By  [une  1.  of  each  year,  the  FIA 
shall  publish  in  the  Federal  Resister  and 
make  available  to  the  Cumpanv  the 
terrr.s  for  the  re-subscription  of  this 
Financial  Assistance/Subsidy 
Arrangement.  In  the  event  the  Company 
chooses  not  to  re-subscribe,  it  shall 
notify  the  FIA  to  that  effect  by  the 
following  July  1. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  or  the  FI.A 
chooses  not  to  renew  the  Company's 
participation,  the  FIA,  at  its  option,  may 
require  (1)  the  continued  performance  of 
this  entire  Arrangement  for  one  (1)  year 
following  the  effective  expiration  date 
only  for  those  policies  issued  during  the 
original  term  of  this  Arrangement,  or 
any  renewal  thereof,  or  (2)  require  the 
transfer  to  the  FIA  of: 

a.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program. 
including  certain  data,  as  determined  by 
i  lA    n  a  standard  format  and  medium: 
dfld 

b.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

c.  .All  claims  and  policy  files, 
including  those  pertaining  to  receipts 


and  disbursements  which  have  occurred 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide  the 
FIA  with  a  report  showing,  on  a  policy 
basis,  any  amounts  due  from  or  payable 
to  insureds,  agents,  brokers,  and  others 
as  of  the  transition  date. 

D.  Financial  assistance  under  this 
Arrangement  may  be  cancelled  by  the 
FIA  in  its  entirety  upon  30  days  written 
notice  to  the  Company  by  certified  mail 
stating  one  of  the  following  reasons  for 
such  cancellation:  (1)  Fraud  or 
misrepresentation  by  the  Company 
subsequent  to  the  inception  of  the 
contract,  or  (2)  nonpayment  to  the  FIA 
of  any  amount  due  the  FIA.  Under  these 
very  specific  conditions.  FIA  may 
require  the  transfer  of  data  as  shown  in 
section  C,  above.  If  transfer  is  required, 
the  unearned  expenses  retained  by  the 
Company  shall  be  remitted  to  the  FIA. 

E.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  FIA  is 
otherwise  without  authority  to  continue 
the  Program,  financial  assistance  under 
this  Arrangement  may  be  cancelled  for 
any  new  or  renewal  business,  but  the 
Arrangement  shall  continue  for  policies 
in  force  which  shall  be  allowed  to  run 
their  term  under  the  Arrangement. 

F.  In  the  event  that  the  Company  is 
unable  to.  or  otherwise  fails  to,  carry  out 
its  obligations  under  this  Arrangement 
by  reason  of  any  order  or  directive  duly 
issued  by  the  Department  of  Insurance 
of  any  Jurisdiction  to  which  the 
Company  is  subject,  the  Company 
agrees  to  transfer,  and  the  Government 
will  accept,  any  and  all  WYO  policies 
issued  by  the  Company  and  in  force  as 
of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government 
will  assume  all  obligations  and 
liabilities  owed  to  policyholders  under 
such  policies  arising  before  and  after  tht- 
date  of  transfer  and  the  Company  will 
immediately  transfer  to  the  Government 
all  funds  in  its  possession  with  respect 
to  all  such  policies  transferred  and  the 
unearned  portion  of  the  Company 
expenses  for  operating,  administrative 
and  loss  adjustment  on  all  such  policies. 

Article  VI — Information  and  Annual 
Statements 

The  Company  shall  furnish  to  the  FIA 
such  summaries  and  analyses  of 
information  in  its  records  as  may  be 
necessary  to  carry  out  the  purposes  of 
the  National  Flood  Insurance  Act  of 
1968.  as  amended,  in  such  form  as  the 
FIA,  in  cooperation  with  the  Company. 
shall  prescribe.  The  Company  shall  be  a 
property/casualty  insurer  domiciled  in  a 
State  or  territory  of  the  United  States. 
Upon  request,  the  Company  shall  file 
with  the  FIA  a  true  and  correct  copy  of 


the  Company's  Fire  and  Casualty 
Annual  Statement,  and  Insurance 
Expense  Exhibit  or  amendments  thereof, 
as  filed  with  the  Slate  Ir.surance 
Authority  of  the  Company's  domiciliary 
State. 

Article  VII — Cash  Management  and 
Accounting 

A.  The  FE.MA  shall  make  available  to 
the  Company  during  the  entire  term  of 
this  Arrangement  and  any  continuation 
period  required  by  FIA  pursuant  to 
Article  V,  sectiun  C.  the  Letter  of  Credit 
provided  for  m  Article  IV  diawn  c".  a 
repository  bank  within  the  Fedi.f.u 
Reserve  System  upon  which  the 
Company  may  draw  for  reimbursement 
of  its  expenses  as  set  forth  in  Ar'icle  IV 
which  exceed  r.tt  written  premiums 
collected  by  the  Company  from  the 
effective  date  of  this  Arranoement  or 
continuation  period  to  the  date  of  the 
draw. 

D.  The  Company  shall  remit  all  funds 
not  required  to  meet  current 
expenditures  to  the  United  States    — 
Treasury',  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Manual. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  ProRram  in  any 
subsequent  fiscal  year,  the  Company 
and  FLX  shali  make  a  provisional 
settlement  of  al!  amounts  due  or  owing 
within  three  months  of  the  termination 
of  this  Arrangement.  This  settlement 
shall  include  net  premiums  collected, 
funds  drawn  on  the  Letter  of  Credit,  and 
reser\es  for  octstandinp  claims.  The 
Company  and  FIA  agree  to  make  a  final 
settlement  of  accounts  for  all  obligations 
arising  from  this  Arrangement  within  18 
months  of  its  expiration  nr  termination. 
except  for  con'ingent  liabilities  which 
shall  he  listed  by  the  Company.  At  the 
time  of  final  settlement,  the  balance,  if 
any,  due  the  FLA  or  the  Company  shall 
be  remitted  by  the  other  immediately 
and  the  operating  year  under  this 
Arrangement  shall  be  closed. 

Article  VIII— Arbitration 

A,  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the 
FIA  w  ith  reference  to  any  factual  issue 
under  any  pro\  isions  of  this 
Arrangement  or  with  respect  to  the 
V\.\s  non-renewal  of  the  Company's 
participation,  o'her  than  as  to  leg.il 
liability  under  or  interpretation  of  the 
standard  flood  insurance  policy,  such 
misunderstanding  or  dispute  may  be 
submitted  to  arbitration  for  a 
determination  which  shall  be  binding 
upon  approval  by  the  FIA,  The  Company 
and  the  P'lA  may  agree  on  and  appoint 
an  arbitrator  who  shall  investigate  the 


subject  of  the  misunderstanding  or 
dispute  and  make  a  determination.  If  the 
Company  and  the  FIA  cannot  agree  on 
the  appointment  of  an  arbitrator,  then 
two  arbitrators  shall  be  appointed,  one 
to  be  chosen  bv  the  Company  and  one 
by  the  FIA, 

The  two  arbitrators  so  chosen,  if  they 
are  unable  to  reach  an  agreement,  shall 
select  a  third  arbitrator  who  shall  act  as 
umpire,  and  such  umpire's 
determination  shall  become  final  only 
upon  approval  by  the  FL\. 

The  Com.panv  and  the  FIA  shall  bear 
in  equal  shares  all  expenses  of  the 
arbitration.  Findings,  proposed  awards, 
and  determinations  resulting  from 
arbitration  proceedings  carried  out 
under  this  section,  upon  objection  by 
FIA  or  the  Company,  shall  be 
inadmissable  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed 
the  term  of  this  Arrangement. 

Artie  It^  IX — Errors  and  Omissions 

The  parties  shall  not  be  liable  to  each 
other  for  damages  caused  by  ordinary 
negligence  arising  out  of  any  transaction 
or  other  performance  under  this 
Arrangement,  nor  for  any  inadvertent 
delay,  error,  or  omission  made  in 
connection  with  any  transaction  under 
this  Arrangement,  provided  ♦hat  such 
delay,  error,  or  omission  is  rectified  by 
the  responsible  party  as  soon  as 
possible  after  discovery. 

However,  in  the  event  that  the 
Company  has  made  a  claim  payment  to 
an  insured  without  including  a 
mortgagee  (or  trustee)  of  which  the 
Company  had  actual  notice  prior  to 
making  payment,  and  subsequently 
deter.mines  that  the  mortgagee  (or 
trustee)  is  also  enti'ied  to  any  part  of 
said  claim  payment,  any  additional 
payment  shall  not  be  paid  by  the 
Company  from  any  portion  of  the 
premium  and  any  funds  derived  from 
any  P'ederal  Letter  of  Credit  deposited  in 
the  t)ank  account  described  m  Article  II. 
section  E.  In  addition,  the  Company 
agrees  to  hold  the  Federal  Government 
harmless  against  any  claim  asserted 
against  the  Federal  Gov  ernment  by  any 
such  mortgagee  (or  trustee),  as 
described  in  the  preceding  sentence,  by 
reason  of  any  claim  payment  made  to 
any  insured  under  the  circumstances 
described  above. 

Article  X— Officials  Not  to  Benefit 

No  Member  or  Delegate  to  Congress. 

or  Resident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
Arrangement,  or  to  any  benefit  that  may 
arise  therefrom;  but  this  provision  shall 
not  be  construed  to  extend  to  this 


Arrangement  if  made  with  a  corporation 
for  its  general  benefit. 

Article  XI— Offset 

At  the  settlement  of  accounts  the 
Company  and  the  FIA  shall  have,  and 
may  exercise,  the  right  to  offset  any 
balance  or  balances,  whether  on 
account  of  premiums,  commissions, 
losses,  loss  adjustment  expenses, 
salvage,  or  otherwise  due  one  party  to 
the  other,  its  successors  or  assigns, 
hereunder  or  under  any  other 
Arrangements  heretofore  or  hereafter 
entered  into  between  the  Company  and 
the  FIA.  This  right  of  offset  shall  not  be 
affected  or  diminished  because  of 
insolvency  of  the  Company. 

All  debts  of  credits  of  the  same  class, 
whether  liquidated  or  unliquidated,  in 
favor  of  or  against  either  party  to  this 
Arrangement  on  the  date  of  entry,  or 
any  order  of  conservation,  receivership, 
or  liquidation  .  shall  be  deemed  to  be 
mutual  debts  and  credits  and  shall  be 
offset  with  the  balance  only  to  be 
allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver, 
or  liquidator  has  been  appointed  and 
where  an  obligation  was  purchased  by 
or  transferred  to  a  party  hereunder  to  be 
used  as  an  offset.  Although  a  claim  on 
the  part  of  either  party  against  the  other 
may  be  unliquidated  or  undetermined  in 
amount  on  the  date  of  the  entry  of  the 
order,  such  claim  will  be  regarded  as 
being  in  existence  as  of  the  date  of  such 
order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held 
by  the  other  party  may  be  offset  against 
it. 

Article  XII— Equal  Opportunity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance 
because  of  race,  color,  religion,  sex,  age. 
handicap,  marital  status,  or  national 
origin. 

Article  XIII— Restriction  on  Other  Flood 
Insurance 

As  a  condition  of  entering  into  this 
Arrangement  the  Company  agrees  that 
in  any  area  in  which  the  Administrator 
authorizes  the  purchase  of  flood 
insurance  pursuant  to  the  Program,  all 
flood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy 
pursuant  to  the  Program  for  coverages 
available  under  the  Program  shall  be 
written  pursuant  to  this  Arrangement. 

However,  this  restriction  applies 
solely  to  policies  providing  only  flood 
insurance.  It  does  not  apply  to  policies 
provided  by  the  Company  of  which 
fiood  is  one  of  the  several  perils 
covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  the 


limits  of  liability  available  to  the  insured 
under  the  Program. 

Article  XIV — Access  to  Books  and 
Records 

The  FIA  and  the  Comptroller  General 
of  the  United  States,  or  their  duly 
authorized  representatives,  for  the 
purpose  of  investigation,  audit,  and 
examination,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  Company  that  are  pertinent  to  this 
Arrangement.  The  Company  shall  keep 
records  which  fully  disclose  all  matters 
pertinent  to  this  Arrangement,  including 
premiums  and  claims  paid  or  payable 
under  policies  issued  pursuant  to  this 
Arrangement.  Records  of  accounts  and 
records  relating  to  financial  assistance 
shall  be  retained  and  available  for  three 
(3)  years  after  final  settlement  of 
accounts,  and  to  financial  assistance, 
three  (3)  years  after  final  adjustment  of 
such  claims.  The  FIA  shall  have  access 
to  policyholder  and  claim  records  at  all 
times  for  purposes  of  the  review, 
defense,  examination,  adjustment,  or 
investigation  of  any  claim  under  a  flood 
insurance  policy  subject  to  this 
Arrangement. 

Article  XV — Compliance  With  Act  and 
Regulations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall 
be  subject  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  the  Flood  Disaster  Protection 
Act  of  1973.  as  amended,  and 
Regulations  issued  pursuant  thereto  and 
all  Regulations  affecting  the  work  that 
are  issued  pursuant  thereto,  during  the 
term  hereof. 

Article  XVI — Relationship  Between  the 
Parties  (Federal  Government  and 
Company)  and  the  Insured 

Inasmuch  as  the  Federal  GovemmenI 
is  a  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fiduciary  nature,  i.e..  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
appropriately  expended. 

The  Company  is  not  the  agent  of  the 
Federal  Government.  The  Company  is 
solely  responsible  for  its  obligations  to 
its  insured  under  any  flood  policy  issued 
pursuant  hereto. 

In  witness  whereof,  the  parties  hereto 
have  accepted  this  Arrangement  on  this 
. day  of .  1989. 

Company 

by    

[Title) 

The  United  Slates  of  America 
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K-titTji  Cfiiergeruy  Mrtn<ijji-nu'nl  Agencv 
by 
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Rannf^  Ihv  rnvprpd  IorsI 


Fas 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
anv  nii(><itinn<;  nf  fact  that  are  in  disDUte 


Federal  Register  /  Vol.  54,  N'o.  90  /    rhursd.iv    .May  11,  1989  /  Notices 


.IMM 


Hawaii,  and  thereby  indirectly  acquire 
Central  Pacific  Bank.  Honolulu,  Hawaii 


1  Gihnon  Investment  Co., 
Montezuma.  Iowa;  to  engage  de  novo  in 


Reserve  Bank  inducted.  Once  the 
notices  have  been  accepted  for 
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Kederai  Enifrgency  MdnagfniL'nl  Agcr,t\ 

by    ^ 

(Titlel 

Notice  of  .■\cceptance  for  Federal 
ErT:er«enc\  Manajjement  Xgencj. 
Federal  Insurance  -Administration; 
Financial  .■\ssistance /Subsidy 
Arrangement  (.Arrangement) 

l\'h^v■f'us.  In  1989.  there  was  published 
,(  \  )';r:e  of  Offer  by  the  Federal 
F,mp:2f  ncv  Management  Agency  to 
enter  r.'t)  i  FiP  incial  Assistance/ 
Subsidy  Arrangement  (hereafter,  the 
Arrangement). 

IVhfrcas.  The  above  cited 
Arrangement,  as  published  in  and 
reprinted  from  the  Federal  Register, 
does  not  provide  sufficient  space  to  type 
in  the  name  of  the  company. 

Whereas,  The  Arrangement  may 
indude  several  individual  companies 
within  a  Company  Group  and  the 
Arrangement  as  published  in  and 
reprinted  from  the  Federal  Register  does 
not  provide  sufficient  space  to  type  in  a 
li'^t  of  companies. 

Therefore,  The  parties  hereby  agree 
that  this  Notice  of  Acceptance  form  is 
incorporated  into  and  is  an  integral  part 
of  the  entire  Arrangement  and  is 
substituted  in  place  of  the  signature 
block  contained  in  the  Federal  Register 
under  Article  XVI  of  the  Arrangement. 
The  above  mentioned  Arrangement  is 
effective  in  the  States  in  which  the 
insurance  company(ies)  listed  is  (are) 
duly  licensed  to  engage  in  the  business 
of  property  insurance: 
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Range  (by  covefed  loss) 


Fe« 


in  witness,  whereof,  the  parties  hereto 
have  accepted  the  Arrangement  on  this 
day  of '. . 

The  United  Stales  of  America 

Federal  Emerjjenry  ManHgement  .Agency 


By:  - 

Title 

Bv    - 

Tllle: 
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Range  (by  covered  loss) 

Fee 

Erroneotjs  asvrjp-ent 

CWP „ 

SC  CI  to  $20000 

S200  01  to  $400  00 

"Z 

""T 

$40 
70 
70 
90 

$400  01  to  $600  00 

110 

$600  01  to  $800  00    

130 

$800  01  to  $1.000  00 

150 

SI. 000 01  10  $1.500.00 

180 

$1,500  01  to  $2.000.00 ., 
$2.000  01  to  $2,500  00. 
$2,500.01  to  $3,000  00. 
$3,000.01  to  $3,500  00. 
$3,500.01  to  $4,000  00. 
$4,000.01  to  $4,500  00  ..„ 

$4,500  01  to  $5.000  00 

$5.000  01  to  $6,000  00 

$6;000.01  to  $7,000  00 

$7.000  01  to  $8.000.00 

$8.000  01  loS9.000.00 ™. 

S9.00001  to  $10.000.00 „ 

$10.00001  to  $15.00000 

$15,000.01  to  $20.00000 

$20,000  01  to  $25,000  00 „. 

$25,000  01  to  $30,000.00 

$30.000 01  to  $35.00000 

$35,000.01  to  $40,000  00 

$40,000  01  to  $45.000.00 

$45,000.01  to  $50.000.00 „.... 

S5O.0OO.01  to  S75.000.00 

$75,000  01  to  $100.000.00 

$100,000.01  to  $125.000.00 

$125.00001  to  $150,000  00 

$150.000  01  to  $175,000.00 „ 

$175,000.01  to  $200,000.00.... 

$200,000  01  to  limrts 


200 
220 
240 
260 

280 

300 

320 

350 

370 

380 

400 

420 

460 

490 

520 

550 

580 

610 

640 

670 

800 

950 

1.100 

1,250 

1.400 

1.550 

1.700 


Allocated  fee  schedule  entry  value  is 
the  covered  loss  under  the  policy  based 
on  the  standard  deductibles  ($5(X)  and 
S50)  and  limited  to  the  amount  of 
insurance  purchased. 

Dated:  May  8, 1989. 
Harold  T.  Duryee, 

Federal  Insvrance  Administrator. 

|FR  Doc.  8&-11318  Filed  5-10-89;  8:45  am] 

BILLING  CODE  S718-21-M 


FEDERAL  RESERVE  SYSTEM 

First  Wacticvia  Corp..  et  al., 
Formations  of:  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Dank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  31. 
1989. 

A  Federal  Reserve  Bank  of  Richmond 
(Llo>d  W,  Bostian.  jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
232G1: 

1.  First  Wachovia  Corporation. 
Winston-Salem.  North  Carolina:  to 
acquire  100  percent  of  the  voting  shares 
of  First  Bank  and  Trust  Company. 
Fayettc\i!le.  Georgia 

B  Federal  Reserve  Bank  of  Atlanta 
(Robert  E  Heck,  Vice  President)  104 
Marietta  Street  N'W.,  Atlanta.  Georgia 
30303: 

1.  Fannin  Bancshares.  Inc..  Blue 
Ridge,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Fannin  County.  Blue  Ridge. 
Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S,  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690; 

1.  Farniington  Bancorp.  Inc.. 
Farmington.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Farmington.  Farmington,  Illinois. 

2.  .Marshall  &■  llsley  Corporation. 
Milwaukee.  Wisconsin:  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Cudahy.  Cudahy. 
Wisconsin. 

3.  VS.  Financic! — Illinois.  Inc.. 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
F'edcrated  Bancorp,  Inc.,  Onarga, 
Illinois,  and  thereby  indirectly  acquire 
Federated  Baiik.  Onarga,  Illinois. 
Comments  on  this  application  must  be 
received  by  May  26,  1989, 

D  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  C4198: 

1.  First  Capital  Corporation.  Overland 
Park.  Kansas:  to  become  a  bank  holding 
company  by  acquiring  99,03  percent  of 
the  voting  shares  of  The  Citizens 
National  Bank  of  Fort  Scott.  Fort  Scott. 
Kansas. 

F  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W  Green.  Vice 
President)  101  .Market  Street.  San 
Francisco,  California  94105: 

1.  The  Sumitomo  Bank.  Limited. 
Osaka,  Japan;  to  acquire  13.73  percent  of 
the  voting  shaics  of  CPB.  Inc..  Honolulu, 


Hawaii,  and  thereby  indirectly  acquire 
Central  Pacific  Bank,  Honolulu,  Hawaii. 

Uo.irii  of  (lovemofi  nf  tl".i'  Federal  Reserve 
Svsleni,  M.iy  :■>.  19H!) 

Jennifer  |.  |ohnson, 

.Associate  Secretary  of  the  Board. 

|!  R  Doc   iW  ILTM  Filed  5-10-89;  8:45  am| 
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Gllman  Investment  Co.,  et  al.; 
Applications  1  o  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  22,-i.23(a)(l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
lB43|r;l(fl||  and  §  225.21(a|  nf  Regulation 

V  (12  CFR  225,21(al)  to  commence  or  to 
eng.ige  dr  rovu.  eitiier  (iirectiy  ,::■ 
through  H  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  fur 
immediate  inspection  al  the  Federal 
Fxcserve  Bank  indicated.  Once  the 
application  has  been  acu^pted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  poisons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

llnless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  1.  1989. 

A  Federal  Reserve  Bank  of  Chicago 
(D.ivid  S.  Kpstein,  Vice  PresidentJ  ZM 
South  LaSalle  Street.  Chicago,  Illinois 

HntiPO- 


1.  Oilman  Invpstment  Co., 
Montezuma,  Iowa;  to  engage  de  novo  in 
making  and  servicing  commercial, 
agricultural,  real  estate  and  installment 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  throughout  the  State 
of  lowu. 

B.  Federal  Reserve  Bank  of  St  L<)ui^ 
(Randall  (>,  Sumner.  \  u.e  I'res.di  :  : ,  ! ;  ; 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  inc.,  St. 
l^uis,  Missouri;  to  engage  de  novo 
through  its  subsidiary.  Boatmen's 
Community  Development  Corporation, 
St.  Louis.  Missouri,  in  community 
development  pursuant  to  §  225.25(b)(6) 
of  the  Board's  Regulation  Y,  These 
activities  will  be  conducted  in  the  states 
of  Missouri.  Illinois,  and  Tennessee,  or 
any  other  geographic  areas  in  the  U.S. 
which  are  now  or  hereafter  served  by 
Applicant's  banking  subsidiaries. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  VV  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105; 

1.  W.T.B.  Financial  Corporation. 
Spokane,  Washington;  to  engage  de 
novo  through  its  subsidiary,  W.T. 
Investment  Advisory,  Inc.,  Spokane, 
Washington,  in  acting  as  an  investment 
advisor  to  the  extent  of  providing 
portfolio  investment  advice  to  any 
person,  serving  as  an  investment 
advisor  to  a  registered  investment 
company  and  providing  financial  advice 
to  state  and  local  government,  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Nevada. 

Board  of  (Governors  of  the  Feder.il  Reserve 
System.  May  5. 1989. 
lennifer  |.  fohnson, 

A.s.-iociatc  .'iecretary  of  the  Boanl. 

|I"R  r)o( .  H9-ll.'}10  Filed  5-10-89;  8:45  .jm| 
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Daniel  L,  Goodwin.  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

1  he  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  255.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Art  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  availalile  for 
imrnediale  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  1o  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  25. 1989. 

A.  Federal  Reserve  Bank  of  Chicajjo 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Daniel  L  Goodwin.  Oak  Brook, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Bellwood 
Bancorporation,  Inc..  Bellwood.  Illinois, 
and  thereby  indirectly  acquire  Bank  of 
Bellwood,  Bellwood,  Illinois,  and  First 
National  Bank  of  Wheaton,  Wheaton. 
Illinois. 

B.  Federal  Reser\-e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
liocust  Street,  St.  Louis,  Missouri  63166: 

1.  Henry  McCaslin,  Jr.,  Rosedale, 
Mississippi;  to  acquire  an  additional  17.3 
percent  of  Rosedale  First  National 
Corporation,  Rosedale.  Mississippi,  for  a 
total  of  33.7  percent,  and  thereby 
indirectly  acquire  First  National  Bank  nf 
Rosedale,  Rosedale.  Mississippi. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198; 

1.  William  Sfonkc.  and  Monke  Farm  h 
Cattle  Co..  Nickerson,  Nebraska,  to 
acquire  an  additional  2.30  percent  fur  a 
total  of  20.38  percent;  Willard  Meyne, 
Fremont  Nebraska,  to  acquire  an 
additional  2.30  percent  for  a  total  of 
20.38  percent;  and  Wendell  Bruner. 
Fremont,  Nebraska,  to  acquire  an 
additional  2.30  percent  for  a  total  ol 
20.38  percent  of  the  voting  shares  of 
American  Banc  Corporation.  Fremont. 
Nebraska,  and  thereby  indirectly 
acquire  American  .National  Bank  of 
Fremont.  Fremont,  Nebraska. 

2.  Bn/re  B.  Morgan.  Kansas  City. 
Missouri;  to  acquire  50  percent;  and 
Donne  McCoy.  Shawnee.  Kansas,  to 
acquire  50  percent  of  the  voting  shares 
of  Polo  Bancshares,  Inc..  Polo,  Missouri, 
and  thereby  indirectly  acquire  Farmers 
Bank  of  Polo,  Polo,  Missouri. 

Boanl  of  Governors  of  the  Federal  Resi-n  •• 
System.  May  5.  1989. 
Jennifer  |.  |ohnson, 
.'\s<iH  iuto  SiKJvtarx  of  the  BiMird. 
jFR  Dor  89-11311  Filed  .1-10-89;  8  45  rtml 
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Johnson  International  Bancorp,  Ltd.: 
Fonruition  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanlcing 
Company 

I'hc  corip.inv  iLsSfd  m  this  notice  has 
,ipp!ic(i  under  §  225,14  of  'hr  ncuirri^ 
RcauIatH-n  Y  {12  CKR  223.14]  for  \hv 
B<iar(i  s  .ipproviii  under  section  3  of  the 
Hank  Holding  Company  Art  (12  U.S.C. 
1H42)  to  twcomf  a  bnnk  holding 
mmpanv  or  to  a(, quire  vo'mq  ■securities 
of  a  liank  or  bank  holding  company.  The 
listed  companv  has  aUo  applied  imde"- 
§  22'..23ia|(2|  of  Regulation  Y  (12  CFR 
225.2:i(d)(2))  for  the  Board's  approval 
under  section  4f(Hfil  of  the  Rank 
Holdmtj  Companv  .Act  (12  T.S.C, 
l»43(c)l8|)  and  5  255.21(a)  of  RegaLit-.T. 
V  (12  CFR  225.21!a))  to  acquire  or 
rontro!  voting  securities  or  assets  of  a 
(crrpanv  engaged  m  a  nonbanking 
ar  t!v  iiv  that  IS  listed  in  §  225.25  of 
Kegii!,it!nn  Y  as  cioseiv  related  to 
banking  and  permissible  for  bank 
hfilding  companies,  or  to  eng.igc  in  such 
an  a(  'i\  *y,  !'n!css  otherwise  noted. 
thf  se  art'M'ics  will  be  conducted 
thioi;t;hi  ut  'he  I'n  'fd  States. 

The  apphcat  m  ;s  a\aihibie  for 
in..i;(  tiiate  inspection  at  the  Federoj 
Reser\e  Bank  ind'cated.  Once  the 
application  has  t»epn  accepted  for 
processing,  it  will  also  be  available  for 
inspertKin  at  the  offices  of  the  Board  of 
Canerno.'-s  Interested  persons  may 
e\press  their  views  in  writing  on  the 
((iitstion  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efncicncy,  that 
outweigh  possible  adverse  effects,  such 
as  undue  conren'ra'ion  of  resources. 
Herrea^ed  or  unfair  competition. 
conf 
prro 


( 's  of  interest,  or  unsound  banking 
( *  s     Anv  request  for  a  hearing  on 


O' 


■  St  be  accompanied  by  a 
'  (jf  the  reasons  a  written 
in  w  1  lid  not  suffice  in  lieu  of 

■    u.^v 


st,'lt.-ir(':i 
prcse'i'd 

a  htaring  u:er.t.f\  ng  specifically  any 
questions  of  fa(    •■,,.'  are  in  dispute. 
Summarizing  the  evidence  that  would  i»e 
pr»st-nif<l  Ht  a  hearing,  and  indicating 
h(  v\  ;h(  party  commenting  would  be 
augricved 
(!o 'Timer 
must  ■ 
mdli  ated  o 


\  a;>prn\  al  of  the  proposal. 

s  r>  -,t,'ii;ng  the  application 
le  re'  eiu'd  ,i'  'he  Reseru-  Dank 
f  the  Board  of 


;,es 


(".o\ernors  not  later  than  Mh\  '}1.  IWM 
A  Federal  Reserve  Bank  of  San 

Francisco  Sllarrv  W    Creen.  Vice 

President)  101  Market  Street.  San 

Krancisi.o.  California  94105: 

1  /tihrni'ii  Intrrnationul Ba!!(iii/j.  Ltd.. 

Rat  me.  V\  isconsin;  to  become  a  bank 

holding  company  by  acquiring 

afioruvini,-it''iv  54  pe-rent  of  the  voting 


shares  of  Biitmore  Bank  Corp..  Phoenix. 
Arizona,  and  thereby  indirectly  acquire 
Biitmore  National  Bank,  Phoenix, 
Arizona. 

In  connection  with  this  application. 
Applicant  also  proposes  to  retain 
lohnson  Asset  Management,  Inc.. 
Milwaukee,  Wisconsin,  and  continue  to 
engage  in  providing  portfolio  investment 
advice  to  any  other  person  pursuant  to 
5  225.25(b){4){iii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Fedrml  Reserve 
Syslem.  May  5, 198fl. 
lennifw  |.  |ohnson. 

Associate  Secrclary  of  the  Board. 

|FR  Uoc.  8»-n312  Filed  5-10-89;  8:45  am) 

BIILIMC.  COOf  S210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wail 
designated  periods  before 
tonsummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Rejjisler 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


TRANSACTIONS 

TERMINATION 

AND  042889 


Mane  o'  acquirmg 

person;  nam«  of 

acquired  person:  name 

of  acquired  entity 


GRANTED 
BETWEEN 


EARLY 
041789 


T 


PMN 

number 


89-1448 


Oak  Industries  Inc 

Chtp  Supply,  Inc.  } 

Chip  Supply.  Inc.  j 

Kelso  Investment 
Associatea  III,  LP '    e»-l468 


Date 

terminated 


04/17/69 


04/17/89 


TRANSACTIONS  GRANTED 
TERMINATION  BETWEEN: 
AND  042889— Continued 


EARLY 
041789 


Nane  o'  acquKing 

persc^  name  o* 

dcqjired  person,  name 

oi  acquired  entity 


numtici 


BlacRS'.one  Capital 

Partners  S  W  P(  'en; 

Pawners.  L  P 

vViCKCS  Fjrniture 

Ko'so  Investment 

Associates  ni.  LP 89-1477 

Aassorstein,  Pprelia 

Partners.  L  P 
WrCKes  Furn.Ujre 

FaDncas  Lucia         89-1479 

GGvA  Holding  Corp. 
GGvA  Holding  Corp. 
The  Fjlcrum  III  Limited     ' 

Pa.rtnerstiip  .        t:'<-'-i60 

GGvA  Holding  Corp 
GGvA  Holdtng  Coup  | 

The  Second  Fulcrum  III 

Limited  Partnership    ,        a''  '-ihi 
GGvA  Holding  Corp 
GGvA  Holding  Corp 

E-nesI  Wijlligcr       89-1482 

GGvA  Holding  Cxirp, 

GGvA  Holding  Cofp 

Masco  Ccrporaticn  89-1378 

StarWark   Inc 

StarMarK,  Inc 

C't'.jeo  Associates,  L.P 89-1412 

Amdvjra  Corporation         | 
Andjra  Corporation 
Acachp  'Corporation  89  t45i 

Morgan  Slaniev  Group 

mc  i 

Nat.ifai  Gas 

Cearinghouse.  inc 
Canadian  Pacific  Umiied..,    89-1459 
Ty;c  Ldtxjratones,  Inc      ; 
Suoe'^or  Stainless,  Inc 
CGNACorp  89-1471 

TO"AL  Compangie 

F'ancaise  dp"; 

Petroies 
■'o'al  Minatomc 

Corpofation 

jostens.  Inc 89-1483 

Education  Systenns 

Corporation 
Education  Systems 

Corporation 
E£T  PuDlic  Limitt-d 

Company  89-1494 

E'nesl  M   Ash 
A'cade  Cleaning 

Contractors,  Inc, 
BET  PjOIk.  Limned 

Company       89-i'a99 

in^'o  J   t^osenthal 
A'cade  Cleaning 

Contractors  Inc 
I'ooperative 

Z  jivetvefeniging 

Campinaba     89-1500 

w  ogf^vie*  Processing 

■;.tf1 

f<OQe»e*  Processing 

Ltd 
Aninony  J  Saragusa         ' 

and  Michael  J 

Sa'agusa  ■    89-1374 

L^mc  Star  Company 
LO""  Star  Company  ' 

rno'mo  Electron 

Co'Dora'  on 89- 1 387 


Ciate 

tprminaUd 


04/17/89 


04/17/89 


04/17/89 


04/17/89 


04/17/89 


04/18/89 


04' 18/89 


04   18.'89 


04/16/89 


04/ 18' 89 


04/18/89 


04'18'89 


04   18 '89 


O-J.  16''89 


04  19'89 


04/19/89 


TRANSACTIONS  GRANTED  EARLY 
TERMINATION  BETWEEN  041789 
AND  042889— Continued 


Name  o»  acgumng 

person   name  ol 

acQutreo  person,  name 

of  acquired  entity 


"T 


PMN 

rxjmpef 


Date 

terminated 


Milton  Roy  Company 
LatXJratory  Cor'rol 

D'ViSicn 

Robert  J   Tomsicti 

fvkj.'th  American 

Ventures.  Inc 
Butler  International,  inc. 
General  Electric 

Company  

Joint  Venture 

Corporation  to  be 

formed 
Joint  Venture 

Corporation  to  be 

formed 
Corning  Glass  Worlis 
Enseco  Incorporated 
Enseco  Incorporated 
Pobert  Bosch 

Industnetreuharyl  KG 
8G  Automotive  Motors 

Inc 
BG  Automotive  Motors 

Inc 

Donald  H  Gates 

Merrill  Lynch  &  Co..  Inc. 
MVE  Holding  Corp  .  Co 

Lovejoy  Industries 
Louis  J  Appell 

Residuary  Trust 

General  Electric 

Company 
NBC  Subsidiary  (KNBR- 

AM).  Inc 
Kenneth  R   Ttx)mson. 

c  '0  The  Thomson 

Company,  Inc 
Kenneth  R   Thomson, 

C/O  The  Thomson 

Company  inc 
Thomson  fMewspapers 

Limited 
Kenneth  H   Thomson. 

c/o  The  Thomson 

Company,  Inc 

Kenneth  R  Thomson, 

c/o  The  TfTomson 

Company,  Inc 
The  Thomson 

Corporation 
Services  Etudes 

Organisation  S  A 
Boase  Massimi  Poliin 

PLC 
Boase  Ms^simi  PolMt 

PLC 
John  W   Kluge  co 

Image  investors  Co    ,. 
Image  Entertainment, 

Inc 
Image  Entertainment, 

Inc 
CIBA-GEiGY  Limited    ,,. 
Ohaus  Corporation 
Ohaus  Corporation 
Roy  0  Martin  Lumber 

Company,  Inc 

Texaco  Inc 
vanPty,  Inc 
Storage  Technology 

Cxjrporation     

Aspen  Peripherals  Corp. 
Aspen  Peripherals  Corp 
J  Baher,  inc 


89-1396 


89-1431 


89-1437 


89-1461 


89-1486 


89-1504 


89-1445 


89-1446  i 


89-1476 


89-1488 


89-0315 


89-1243 


89-1360 


89-1415 


04/19/89 


04/19/89 


04/19/89 


04/ 19 '89 


04/19/89 


04/19/89 


04/20/89 


04/20/89 


04/20/89 


04/20/89 


04/21/8S 


04/21 /8S 


04/21/89 


04/21/89 


TRAr-SACTION£ 
TEPMINATION 
AND  042889^^1; 


GRANTED 
BETWEEN: 

ontmued 


EARLY 
041789 


person;  name  of 

PMN 

Dale 

acquired  person:  name 

number 

terminated 

of  acquired  entity 

Ames  Department 

Stores,  Inc. 

Zayre  Central  Corp., 

Zayre  New  England 

Corp .  Zayre 

PepsiCo.  Inc „ 

89-1427 

04/21 /at 

Pepsi-Cola  Bottling 

Company  of  Reading 

Pepsi-Cola  Bottling 

Company  of  Reading 

GoWer,  Thomas 

Cressey  Fund  III 

Umjted  Partnership 

89-1438 

04/21/86 

Eleanor  S  Jones 

Haddon  Craftsmen,  Inc. 

Alec  Standard 

Corporation 

89-1490 

04/21/81 

Barr\  Tayior 

Taylor  Made  Office 

Systems,  Inc. 

MAI  pic „ 

89-1517 

04/21 /8£ 

International  City 

Hc'dmqs  PLC 

MKi  irive«^tments  Inc. 

Loews  Corporation 

89-1520 

04/21/89 

Cuffs  Oiling  Company 

CIrtIs  Df'iiiig  Company 

Genera'  Electric 

89-1522 

04/21/89 

Transarnenca 

Co'cwration 

Transamenca 

A<.i.3motive  Finance 

Corporation 

Manvi'e  Corporation 

89-1526 

04/21/89 

Royai  Dutch  Petroleom 

Company 

Shell  Oil  Company 

JMB  GrcHjp  Trust  V 

89-1537 

04/21/89 

Madonna  Road  Plaza 

Partners 

Madonna  Pia;a 

Associates 

Northern  Star  Holdings 

Lim'ted    

89-1543 

04/21/89 

Giant  Group.  Ltd. 

Barns  Industries.  ItK. 

Robert  E   Bndges 

89-1548 

04/21/89 

OH  Associates,  Limited 

Partnerstup 

AHiance  Mortgage 

Company 

AIco  Standard 

Corporation 

89-1407 

04/25/89 

Tierrwy  Metals.  Inc. 

Tiemay  Turljines,  Inc. 

Primos  HealttKare,  Inc., 

atletaware 

Corporation 

89-1443 

04/25/89 

Medical  Properties.  Ina 

a  Maryland 

Corporation 

Medical  Properties,  Inc. 

a  Maryland 

Corporation 

Kirby  Exploration 

Company,  Inc 

89-1489 

04/25/89 

Howard  H  Brent 

Brent  Towing  Company 

Kirt)y  Exploration 

Company,  Inc 

89-1505 

04/25/89 

TRANSACTIONS  GRANTED  LARi-V 
TERMINATION  BETWEEN:  041789 
AND  042889— Continued 


Name  of  acquinng 

person;  name  of 

acquired  person;  name 

of  acquired  entity 


PMN 

number 


Dale 

terminated 


Edwm  Lea  Brent 
Brent  Towir>g  Company 
Holdert>ank  Fnanciere 

Glans  Ltd 

Box-Crow  Cemem 

Company 
Box-Crow  Cement 

Company 
Equity  l-lotdRigs  Limited. 
J.P  Industries.  Inc. 
J. P.  Irxfustnes.  Inc 
Total  iDompagnie 

Francaise  des 

Petrotes 

Truman  ArrxM 

Companies 
Truman  ArrKild 

Companies 

CRH  pic - 

Hanson  PLC 
Superfite  Builders 

Supply 

James  A  Blasdelt 

Hanson  PLC 
Superlite  Builders 

Supply 
PtMlip  IMorris 

Companies,  Inc  

Dairyman's  Cooperative 

Creamery  Association 
Central  Valley  Dary 

Products 
Imperial  Ctiemical 

Industries,  PLC 

Rictiard  S  Hawes,  IH 
K-S-H.  inc 
Westfield  Holdings 

Limited 

Giant  Group,  Lid 
Bams  Industnes,  Inc. 
Oaude  V.  Offray.  Jr . 

c/oCM  Offray  4  Sons. 

mc 

Ttiadteray  Corporation 
Lion  RMion  Company 

Inc 

Caim  Energy  pic 

Pearson  pic 
Lignum  Oil  Company 

St  Luke  Hospital.  Inc 

Ttie  Salvation  Army 
assets  of  Wilham  Bootti 

Memorial  Hospital 

Alexander  R  Hackle 

Martin  Manetta 

Corporation 
Martin  Mwietta 

Aluminum  Properties. 

mc 

HiiactK,  Ltd 

ftetional  Semiconductor 

Corporatwn 
National  Advarx»d 

Systems  Corporation 

Hitactn  Corporation 

Newco 
l^ewco 
General  Motors 

Corporation „ 

Newco 
Newco 
Forum  Retireniem 

Commurities  It,  L.P 


89-1359 


04/26/89 


89-1416  i        04/26/89 


89-1420 


_,    89-1452 


89-1453 


89-1454 


89-1457 


89-1458 


89-1464 


89-1466 


89-1524 


89-1532 


89-1404 


89-1405 


89-1429 


89-1495 


04/26/89 


04/26. 89 


04/26/89 


04/26/89 


04/26/89 


04/26/89 


04/26/89 


04/26/69 


04/26/89 


04/26/89 


04/27/89 


04/27/89 


04/27/69 


04/27/89 
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TRANSACTiONS 

GRANTED       EARLY  ' 

TERMINATION 

3ETvVEEN.     041789  ; 

AND  042889— Continued 

Name  Ot  acQuinng 

1 

oefsof^  r>ame  of 

PMN 

Dal* 

acQ^-eO  Defson   -•ar:^ 

'"L^mC^r 

■j'mintted 

Ot  acqiiirao  ent::/ 

, 

Fofum  Beti'ftf^nt 

Pa.-tiefs,  L  P 

'"■?  fcrjf-  ai  tf^e 

Crcssr'tg 

f'.i-jr>  ^PTir9r.ien! 

Cc'^r^'jrities  ii   ^  P 

89-1496 

04/27/89 

Fr^f'^r^  ofOUD    irr. 

^*T«!  Heninqior  '!  ,d  at 

Ranc'io  Bcfiaf'jo 

Fo'u.T>  ofCuP,    nc 

89-1497 

04/27/89 

F>,jm  -3e*ifern«n: 

'.,0'Tnunities  II,  UP. 

f-  srwcxxl  Manof 

forum  Gfoop   '^^c 

89-1498 

04/27/89 

Pof  jm  Re^r*j  'T**'"' 

Parsers,  L  P 

''\e  t-"o»'jm  a'  'f« 

C'CSSinq 

nana'yaial  J   Ms:^l     

68-1514 

04/27/89 

'rw  L^V  Con>ora>'on 

AV  Geie'al  Ccxpcation 

and  Arr(a^<3 

Cofpofation 

T'le  E'dwf  Beor'^a" 

Slofes  Coft>ofation 

89-1316 

04/27/89 

B'Owr  Group    i"C 

Mt"S  Stores  Division  Of 

Elage,  inc 

Pr^-c»-?"nen  anri  F^iremen 

Oa|,refT-,eni  Svsfem  o* 

3*?troi' 

?9^';39 

04/27/89 

I'-come  Ocpor'Li'''^ 

Really  Trust 

lnCO"l«  OcpCunify 

Reair>  "'rusr 

Geor'je  D   I  'iy  

89-1506 

04/28/89 

K^igni-RiOOer  inc 

KrrgW-HWOef 

Broadcasting    :rc 

f9acle<s  C<xpcra:icn    . 

83-1527 

04/28/89 

N'r'CXJR,  inc 

Rotorex  Corpora'  or 

CitcrxD 

39-'::3*= 

C4/28/89 

iilrrccp'.men'ai  4'"!aias 

S"  Leasing  .r>c   4  IC- 

9NV-I    inc 

BibS  S*-iew  ot  Ca"»'y^.a 

19-1550 

04/28/89 

P'an  ■^•es*'^e'"'  ^uno. 

Plan  irvestmeiM  fjnd. 

inc 

^f  lie*!  Newsoapsfs 

ptjCKic  hrriiteO 

compar>y         

89-1557 

04/28/89 

Gallon  Communtcaiions 

Inc 

GPl  Co<DOtaticn 

Genorai  Electric 

Con-pany       

89-1563 

04/28/89 

GoWof^ 

Goidon-ia  Savings  Bar* 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandrd  M.  Peay.  Contact 
Representative.  Premerger  Notification 
Office,  Bureau  of  Compt'tition.  Room 
303.  Federal  Tr;ide  Commission, 
VVashington,  UC  20580.  (202)  326-3100. 


B>  direction  of  the  Commission. 
Donald  S.  CUrk. 
Secretary. 
'■■R  n       R&-n326  Filed  5-10-88;  8:45  am| 

8ILI.INC  COD€  «7SO-01-M 


Description 


Produc;/ 

service 

code 


GENERAL  SERVICES 
ADMINISTRATION 

Small  Business  Competitiveness 
Demonstration  Program;  Plan  (or 
Expansion  in  Targeted  Industry 
Categories 

agency:  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
GSA. 

action:  Notice. 

SUMMARY:  This  notice  invites  public 
comment  on  GSA's  proposed  plan  to 
expand  small  business  participation  in 
10  industry  categories  pursuant  to  Title 
VII  of  the  "Business  Opportunity 
Development  Reform  Act  of  1988",  Pub. 
L.  100-656. 

DATES:  Comments  are  due  in  writing  on 
1-  Sf  r  re  )une  12, 1989. 
ADDRESS:  Comments  should  be 
addressed  to  Mirinda  Jackson,  General 
Services  Administration,  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
Roorr.  6029,  WHshinqton,  DC  20405. 

FOR  FURTHER  INFORPyiATiON  CONTACT: 

Ms  M,:inda  Juckbon  at  (202j  566-1021. 
SUPPLEMENTARY  INFORMATION:  Among 

other  things.  Title  VI!  of  the    Business 
Opportunity  Development  Reform  Act  of 
19BiB"  seek?  to  demonstrate  whether 
targeted  goaling  and  management 
techniques  can  expand  Federal  contract 
opportunities  for  small  business  in 
industry  categories  where  such 
opportunities  historically  have  been  low 
despite  adequate  numbers  of  smHll 
business  contractors  in  the  econom>. 
GSA  has  been  identified  as  a  participant 
in  the  demonstration  program. 

For  purposes  of  expansion  portion  of 
the  demonstration  program.  GSA  hns 
targeted  the  following  industries: 


Description 


Product/ 
aervice 

code 


(1)  Maintenance   and  repair   of  misc.  J099 
equipment 

(2)  ADP  systems  development  and  pro-  R302 
grammir^g 

(3)  Software  development /AOP  System  R306 
analysis. 

(4)  AOP  services R399 

(5)  Administrative  suppon  services R699 

(6)  Contract  procurement  and  acquisi-  R707 
tion  support  services. 

(7)  Pest  control  agents  and  disinfectant  .i  6840 

(8)  Office  devices  and  accessories 7520 

(9)  Bool(S  and  pamphlets I  7610 


(10)  Paper  and  paper  Iward '  9310 


GSA's  Plan  to  Expand  Small  Business 
Participation  in  10  Industry  Categories. 

GS.X  hds  12  Business  Service  Centers 

lo'^atcd  in  major  metropolitan  cities. 
v%!,,ch  were  established  to  assist  and 
promote  small  businesses,  as  well  as 
other  concerns  interested  in  doing 
business  with  GSA  and  other 
Government  aoencies.  GSA  plans  to 
increase  small  business  participation  in 
the  10  industry  categories  selected 
through  Its  outreach  efforts,  which 
include  the  following: 

— Participating  in  procurement 
conferences,  seminars,  workshops, 
etc.  sponsored  by  various  members  of 
congress,  tate  and  local  Governments, 
Chamber  of  Commerce  and  trade 
organizations. 

— Working  closely  with  the  Small 
Business  Administration,  Minority 
Business  Development  Agency. 
Department  of  Defense  and  the 
remaining  agencies  participating  in 
the  Demonstration  Program. 

— Counseling  business  persons 
interested  in  doing  business  with  GSA 
and  other  Government  agencies. 

Dated:  .Mrf>  5.  1989 
[ohn  F.  VVynn,  |r,. 

Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization. 
|FR  Doc.  89-11333  Filed  5-10-89:  8:45  am] 

BILLING  CODE  6»X-2d-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Mine  Health  Research  Advisory 
Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Mine  Health  ResoHrch  .Advisory 
Committee  (MIIRAC). 

/)a,'t-,  lijne  8-9,  1989 

Plccr.  Bookcliff  Room  Crnnd  jiinrtion 
Hilton.  743  i-lurizon  Drive.  Grand  junction. 
Colorado  81500. 

Time  and  Type  of  Meeting:  Open:  8:30 
a.m.-4:30  p.m..  June  8;  Open  8:30  H,m,-12 
noon,  June  9. 


C.i:i!oct  Pits.  :,   McU  m  L.  M\  ers,  Kxecutive 
Secretary.  MIIRAC.  MOSH,  CDC  Bi.Jg  1, 
Room  3071,  D-37,  16(X)  Clif'.on  Road  NE.. 
Atlanta,  Georgia  30333  TtU-phone: 
Commercial:  (404)  6::)9-2376,  FTS  236-2376. 

Purposp:  The  Committet'  is  ch.irged  vyjth 
advising  the  Secretary  of  I  leallh  and  Human 
Services  on  matters  invo!\  ing  or  relating  to 
mine  health  research,  including  grants  and 
contracts  for  such  research, 

,4yen(/o.  Agenda  Items  for  the  meeting  will 
include  announcements:  consideration  of 
minutes  of  the  previous  meeting  and  future 
meeting  dates:  reports  from  MHRAC 
subcommittees;  discussion  of  work-related 
diseases  and  injuries  of  western  miners;  a 
report  on  the  fourth  round  of  surveillance  of 
coa!  miners:  a  report  on  oil  shale  health  data; 
and  a  review  of  mining  projects  proposed  for 
fiscal  year  1990. 

Agenda  iiems  are  subject  to  change  as 
priorities  dictate. 

The  meeting  is  open  to  the  public  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation  should 
notify  the  contact  person  listed  above  as 
soon  as  possible  befcre  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
presentation.  Oial  presentations  will  be 
scheduled  at  the  discretion  of  the 
Chairperson  and  as  time  permits.  Anyone 
wishing  to  have  a  question  answered  by  a 
scheduled  speaker  during  the  meeting  should 
submit  the  question  in  writing,  along  with  his 
or  her  name  and  affiliation,  through  \\\f 
Executive  Secretary  to  the  Chairpcrs  m  At 
the  discretion  of  the  Chairperson  arJ  as  time 
permits,  appropriate  queslinns  will  i^e  asl<ed 
of  the  speakers. 

A  roster  of  members  and  other  relevant 
information  regarding  the  meeting  may  be 
obtained  from  the  contact  person  listed 
above. 

Djted:  M.iy  5.  1989. 
Elvin  llilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
(FR  Doc,  89-11285  Filed  5-10-89:  8:45  amj 

BILLING  C0t)£  4160-1»-M 


Portable  Self-Recording  Flow  Meter  In 
the  Investigation  of  Occupational 
Airways  Disorders;  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disiiasc  Control 
(CDC): 

Name:  Meeting  on  Portable  Self  Recording 
Flow  Meter  in  the  In\estigHtion  of 
Occupational  Airways  Disorders. 

Do/e.  May  31.  1989. 

Pi'a,  <':  Appalachian  Laboratory  for 
Occ  ipational  Safety  and  Health,  Room  203, 
944  Chestnut  Ridge  Road,  Morgantown,  West 
Virginia  26505-2888. 

T::!ie:  IflO  p,m.-3:00  p.m. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 


i'u-po.'ir:  To  re\iew  the  projict  entitled. 
"Portable  Self  Recording  Flow  Meter  in  the 
Investigation  of  Occupational  Airways 
Disorders". 

Additional  information  may  he  obtained 
from:  Edward  L.  Petsonk,  M.D.,  Division  of 
Respiratory  Disease  Studies,  NIOSH,  CDC, 
944  Chestnut  Ridge  Road,  Morgantown.  West 
Virginia  26505-2888.  Telephone:  Commercial: 
(303]  291^223:  FTS:  923-4223. 

Dated:  May  5  1989. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

(FR  Dnr  80-1 1 286  Filed  5-10-69;  8:45  am] 

BILLING  CODE   4160-19-M 


Food  and  Drug  Administalion 
[Docket  No  89r-0106i 

Sour  Cream  Deviating  From  Identity 
Standard;  Temporary  Permit  tor 
Market  Testing 

agency;  Food  and  Drug  Administration. 
action;  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  HP.  Hood,  Inc.,  to  market  test  a 
product  designated  "light  sour  cream, 
reduced  fat  and  calories"  that  deviates 
from  the  U.S.  standard  of  identify  for 
sour  cream  (21  CFR  131.160).  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  product. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  August  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  A.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C  SL 
SW..  Washington.  DC  20204,  202-485- 
0119, 

SUPPLEMENTARY  INFORMATION:  In 
acco:ij,i'i(  (■  \\,;f:  21  Cf'K  :  UM" 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identify  promulgated  under 
section  401  of  the  F"ederal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  H.P.  Hood,  Inc.,  500 
Rutherford  Ave..  Boston,  MA  02129. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  product  that 
deviates  from  the  U.S.  standard  of 
identity  for  sour  cream  in  21  CFR  131.160 
in  that:  (1)  The  fat  content  of  the  product 
is  reduced  from  18  percent  to  9  percent, 
(2)  sufficient  vitamin  A  palmitate  is 
added  in  a  suitable  carrier  to  ensure  that 


a  2-lablespoon  serving  Lor.lij.;ib  4 
percent  of  the  U.S.  Recommended  Daily 
Allowance  for  vitamin  A,  and  (3)  milk 
and  skim  milk  replace  some  of  the 
cream.  The  product  meets  all 
requirements  of  the  standard  with  the 
exception  of  these  deviations. 

The  name  of  the  product  is  "light  sour 
cream,  reduced  fat  and  calories."  The 
principal  display  panel  of  the  label 
includes  the  statement  "1/3  less  calories 
and  50%  less  fat  than  regular  sour 
cream."  The  product  complies  with 
reduced  calorie  labeling  requirements  in 
21  CF'R  105.66  (d).  In  accordance  with 
FDA's  current  views,  reduced  fat  food 
labeling  is  applicable  in  that  there  is  a 
50  percent  reduction  in  the  fat  content  of 
the  product.  The  information  panel  of 
the  label  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9  and  a 
comparison  of  the  calorie  and  fat 
content  of  the  test  product  with  Hoods 
standardized  sour  cream. 

This  permit  provides  for  the 
temporary  marketing  of  775,000  quarts  of 
the  test  product.  The  product  will  be 
distributed  in  the  stales  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire. 
New  York,  Rhode  Island,  and  Vermont. 

The  lest  product  is  to  be 
manufactured  at  H.P.  Hood,  Inc.,  500 
Rutherford  Ave.,  Boston,  MA  02129. 

Each  of  the  ingredients  used  in  the 
food  is  stated  on  the  label  as  required 
by  the  applicable  sections  of  21  CF"R 
Part  101.  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  August  9, 1989. 

Dated:  May  1,  1939. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safely  and 
Applied  Nutrition. 

(FR  Doc.  89-11245  Filed  5-10-89;  8:45  am) 
BILLING  CODE  41S0-«1-M 


(Doi'i.:ei  nqk  P9E-0122  8r>d89E-0123l 

DetenTii. nation  c*  Heqijia^oiy  Review 
Period  tor  Pjrposes  r;*  P:'*ent 
Extension,  Eulexir* 

AG£^cv.  Food  and  Drug  Administralion. 
ACTiON:  Notice. 


SUMt^ARY;  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  eulexin 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  VDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
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fii"-  ;h('  extension  of  n  patent  which 
(  [.i.rrs  thiit  human  drug  product. 
AOORESS:  Written  comments  and 
petitions  shiiuld  be  directed  to  the 
Dockets  Mnndgement  Branch  (HFA- 
105).  Food  and  Drug  Administration,  Rm. 
4-62.  SfiOO  Fishers  l.a-c  RnckviMc.  MD 

FOR  FURTHER  INFORMATION  CONTACT 

[  David  Wolfson.  Office  of  liealtn 
Affairs  (HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
RockviUe.  MD  20857.  ;i(n-14.:V-1382. 
SUP»>UEMCNTARV  INFORMATION:  The  U'Ug 
Price  Competition  and  Piitenl  ■rt'.''in 
Restoration  Act  of  1984  (Pub,  L.  9«-»17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  1()0-6"0) 
generally  pro%  ide  ihdt  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
lung  as  the  patented  item  (human  drug 
Dioduct.  anima!  drug  product,  medical 
(Itn  ice.  food  additive,  or  color  additive) 
vv.is  siibiect  to  regulatory  review  by 
FD.A  before  'he  item  v\as  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

.\  regulatory  review  period  consists  of 
;.vo  periods  of  time:  a  testing  phase  and 
..n  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
.ipplication  to  market  the  human  drug 
p.oduct  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory- 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
(Commissioner  of  Patents  and 
1  rademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  h  jman  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U  S.C.  156(g)(1)(B). 

FDA  has  approved  for  marketing  the 
human  drug  product  Eulexin  (flutamide) 
uhich  is  indicated  for  use  in 
(  nrnbir'ation  with  luteinizing  hormone 
releasing  hormone  (LHRH)  agonistic 
analogues  [such  as  leuprolide  acetate) 
for  the  treatment  of  metastatic  prostatic 
carcinoma  (state  Di).  To  achieve  the 
benefit  of  the  adjunctive  therapy  with 
Eulexin,  treatment  must  be  started 
simultaneously  using  both  drugs. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  two 
alternative  patent  term  restoration 


applications  for  Eulexin  from  the 
Shering-Plough  Corp.  One  was  for  U.S 
Patent  No.  4,472.  382  and  the  other 
covered  U.S.  Patent  No.  4,329,364.  The 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  the 
patent's  eligibility  for  patent  term 
restoration.  FDA.  in  a  letter  dated  April 
20. 1989.  advised  the  Patent  and 
Trademark  Office  that  the  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  active 
ingredient,  flutamide,  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  active  ingredient.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Eulexin  is  6,359  days.  Of  this  time,  3,317 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
3.042  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
September  2. 1971.  FDA  has  verified  the 
applicant's  claim  that  the  investigational 
new  drug  application  (IND)  for  Eulexin 
became  effective  on  September  2. 1971. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  September  30. 1980.  The 
applicant  claims  that  the  new  drug 
application  (NDA)  for  Eulexin  (NDA  18- 
554)  was  initially  submitted  on 
September  26, 1980.  However,  FDA 
records  indicate  that  the  application 
was  not  received  until  September  30. 
1980. 

3.  7^e  date  the  application  was 
approved:  January  27. 1989.  FDA  has 
verified  the  applicant's  claim  that  NDA 
18-554  was  approved  on  January  27, 
1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension, 
ilowever.  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension  under  U.S.  Patent  No. 
4,329,364  and  requests  500  days  of 
patent  extension  under  U.S.  Patent  No. 
4,472.382,  which  constitutes  the 
maximum  allowable  period  of  patent 
extension  under  that  patent. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  10. 1989,  submit  to  the 
Dockets  Management  Branch  (address 


above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FD.A.  on 
or  before  November  7.  1989.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
dilinence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
VD.\  investigation.  (See  H.  Kept.  857, 
Part  1.  96th  Cong..  2d  Ress..  pp.  41-42. 
T)a4  )  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  m  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Br.tnch  between  9 
a.m.  and  4  p  m  .  Monday  through  Friday. 

Dated:  May  4.  1989. 
Stuart  L  Nightingale, 

Asso(  :i:'r  Coirniissionvr  for  Health  Affairs. 
[VR  Do(.  Bt»-li:4f)  Filed  5-10-B9;  8:45  am] 
BILLING  CODE  4160-01-*! 


(FDA  225-89-2000] 

Memorandum  of  Understanding  to 
Promote  Coordination  Between  the 
Food  and  Drug  Administration  and  thie 
Administration  for  Children,  Youth, 
and  Families.  Office  of  Human 
Development  Services 

AGENCY:  Food  .;nd  Drujj  Administration. 
action:  \i)ti(  e 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  and  the  Head  Start  Bureau, 
Administration  for  Children.  Youth,  and 
Families,  Office  of  Human  Development, 
to  achieve  greater  effectiveness  in 
assuring  that  feeding  programs  in  Mead 
Start  centers  conform  with  Federal  food 
safe'y  and  sanitation  recommendations. 
DATE:  The  agreement  became  effective 
April  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter]  Ku<;tka,  Interenvernnirntal  and 
Industry  A'fairs  Staff  (HFC-SO!,  Food 
and  Drug  .Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c),  which 
states  that  all  written  agreements  and 
memoranda  of  understanding  between 
F'D.A  and  others  shall  be  published  in 
the  F'edcral  Register,  the  agency  is 
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DATE:  1  ht  aiirfment  became  el^fective 

F.'oruaiv  16.  1489. 

I 


Five  key  functions  performed  by  the 
Extension  System  include:  (1)  Providing 
leadprshin  in  adantino  and  aDolvino  research 


5.  Facilitate  coordination  of  conferncfs. 
seminars  and  briefincs  on  food  safely,  human 

nij'::'    -n  .nvJ  \"!fT'narv  medicine  issues. 
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publishing  notice  of  this  memorandum  of 

understanding. 

n.ited  May  3.  1989 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

I.  Purpose 

The  purpose  of  this  .Memorandum  of 
Understanding  is  to  promote 
coordination  between  the  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFS.-W).  F'ood  and  Drug  .Administration 
(FD.\).  and  the  Head  Start  Bureau 
(HSB).  Administration  for  Children. 
Youth  and  Families  (.ACYF)  in  order  to 
achieve  greater  effectiveness  in 
asssuring  that  feeding  programs  in  Head 
Start  centers  conform  with  Federal  food 
safety  and  sanitation  recommendations. 

II  Background  and  Authorities 

The  Head  Start  Program  was 
authorized  by  the  Economic  Opportunity 
Act  of  1966  and  subsequently  by  the 
Head  Start  Act  of  1981  (Section  635  et 
seq.  of  the  Omnibus  Reconciliation  Act 
of  1981.  Pub  L.  97-35).  Its  mandate  is  to 
help  break  the  cycle  of  poverty  by 
providing  preschool  children  from  low 
income  families  v%ith  a  comprehensive 
program  to  meet  the'r  educational, 
social,  health,  nutritional,  emotional  and 
psychological  needs.  It  provides  for  the 
direct  participation  of  parents  in  the 
development  and  overall  program 
direction  at  the  local  level. 

FDA.  under  the  Public  Health  Service 
Act  (Pub.  L.  78-410)  and  the  Economy 
Act  (31  U.S.C.  1535).  is  responsible  for 
assisting  local.  State  and  Federal 
agencies  that  are  responsible  for  food 
protection  and  sanitation  in  commercial 
and  institutional  food  establishments. 
This  responsibility  includes  helping 
these  agencies  to  protect  the  consumer 
at  the  point  of  service  at  congregate 
sites,  such  as  Head  Start  locations. 

III  Substance  of  Agreement 

A.  Pursuant  to  this  agrteiTient  ACYF, 
through  its  Head  Start  Bure:iu.  will: 

1.  Coliaborate  with  FDA-CFSAN  in 
the  planning  or  selection  and 
dissemination  of  publications  related  to 
food  protection  and  sanitation  for  Head 
Start  program  center  pi  rsonnel. 

2.  Consult  with  FDA-CFSAN  in  the 
development  of  educational  programs  in 
food  protection  and  sanitation  for 
parents  and  staff. 

3.  Share  with  FD.A  information  and 
reports  related  to  illness  statistics  for 
Head  Start  centers  and  for  re'^earch  and 
demonstration  grants  and  projects 
designed  to  improve  food  services  to 
children  and  famil'.es 

4.  Cooperate  with  FDA-CFSAN  in  the 
development  of  other  initiatives  related 


to  food  protection  and  sanitation  for  low 
income  families  as  deemed  necessary. 
B.  Pursuant  to  this  agreement,  FDA 
will: 

1.  Share  information  as  necessary  to 
support  special  ACYUF-HSB  grants  and 
projects  designed  to  improve  food 
protection  and  sanitation  and  related 
services  to  children  and  families. 

2.  Provide  technical  assistance  on 
food  protection  and  sanitation  to  the 
ACYF-HSBs  National  and  Regional 
Offices  for  their  State  associations  and 
Head  Start  grantees. 

3.  Identify  FDA  Regional  food  program 
specialists  who  can  recommend  State 
and  local  agency  personnel  responsible 
for  food  service  sanitation  activities  to 
serve  as  resources  to  local  Head  Start 
program  managers. 

4.  Identify  training  facilities  available 
to  regional.  State  and  local  Head  Start 
programs. 

5.  Provide  assistance  in  mobilizing 
State  and  local  resources  in  food 
protection  and  sanitation  for  meeting  the 
specific  needs  of  Head  Start  programs. 

6.  Provide  a  channel  of 
communication  for  distribution  of 
technical  assistance  materials  on  food 
protection  and  sanitation. 

7.  Cooperate  with  ACYF-HSB  in  the 
development  of  other  initiatives  to 
enhance  food  protection  and  sanitation 
in  Head  Start  centers. 

IV.  Programming.  Budgeting  and 
Reimbursement  .Arrangements 

This  Memorandum  of  Understanding 
is  not  a  fiscal  or  funds-obligating 
document.  Any  joint  endeavors 
involving  reimbursement  or  transfer  of 
funds  between  the  parties  to  this 
agreement  will  be  handled  in 
accordance  with  prescribed  financial 
procedures  and  wdl  be  the  subject  of 
subsidiary  agreements  that  shall  be 
effected  in  writing  by  representatives  of 
both  parties  to  this  agreement. 

V.  Public  Affairs  Press  Liaison 

Releases  to  the  press,  public 
announcements  and  communication 
with  the  Congress  concerning  joint 
programs  can  be  made  by  either  party  to 
this  agreement  following  coordination 
by  representative  of  each  party.  Credit 
will  be  given  to  ACYF  and  FDA 
interests  as  appropriate. 

VI.  Amendments  and  Review 

This  agreement  will  be  reviewed 
periodically,  but  not  less  than  annually. 
It  may  be  subject  to  reconsideration  at 
such  other  time  as  may  be  required  and 
as  agreed  to  by  the  parties  to  this 
agreement. 


\  il.  Liaison  Officers 

For  ACYF:  Charles  A.  Jones,  Program 
Specialist.  Head  Start  Bureau.  P.O. 
Box.  1182.  Washington.  DC  20013. 
(202)  755-7944. 

For  FDA:  Robert  F.  Hendrickson, 
Assistant  Director  for  Training  and 
Information  Systems.  Retail  Food 
Protection  Branch  (HFF-342).  Division 
of  Cooperative  Programs.  Office  of 
Compliance.  200  C  Street.  SW.. 
Washington.  DC  20204,  (202)  485-0140. 

VIII.  Period  of  Agreement 

This  agreement,  when  accepted  by 
both  parties,  will  be  effective 
indefinitely.  It  may  be  modified  by 
mutual  consent  or  it  may  be  terminated 
by  either  party  upon  a  thirty  (30)  day 
advance  written  notice  to  the  other. 

Dale:  April  11.  1989. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulator^' 
Affairs.  Food  and  Drug  Administration. 

Date:  February  1. 1989. 
Dodie  Truman  Borup. 

Commissioner.  Administration  for  Children. 
Youth  and  Families. 

Dale:  March  3. 1989. 
Sydney  Olson, 

.Assistant  Secretary  for  Human  Developmrnl 
Ser\-ices. 

|FR  Dor.  89-11247  Filed  5-10-69:  8:45  am) 
BILLING  CODE  4160-01-M 


(FDA  225-89-80001 

Memoranoi  Understanding 

Be'wee"  "-ie  fnorj  n-^d  Drug 
A:;'^"',  St -u '•:>•':  .vc  t'le  Extension 
Service,  U.S.  Department  of 
Agriculture 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Department  of 
Health  and  Human  Services,  is 
providing  notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Extension  Service  (ES).  U.S. 
Department  of  Agriculture.  The  purpose 
of  this  MOU  is  to  promote  cooperative 
efforts  by  the  ES  and  FDA  to  educate 
and  inform  the  U.S.  population  in  the 
basics  of  food  safety,  nutrition,  and 
veterinary  medicine.  This  MOU  defines 
in  general  terms  the  basis  on  which  the 
agencies  will  cooperate  and  coordinate 
their  respective  and  complementary 
programs  as  a  means  of  achieving  their 
common  goals.  Improved  coordination  is 
expected  to  enhance  the  dispensing  of 
information  to  facilitate  each  agency's 
outreach 
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authorized  bv  sections  371  and  374  of 
the  Public  Health  Service  (PHS)  Act. 

nATP*  Tn  rprfM\-c»  rdntif-toriitli-in    nrant 


areas  which  are  not  adequately  served 
by  existing  OPOs. 
3.  Give  orioritv  to  an\  aoolicant  which 


consent  process,  and  interaction  with 
organ  procurement  organizations. 
.Activities  in  this  aiea  now  beine 
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DATE:  Iht  aisroment  became  effective 

FOR  FURTHER  INFORMATION  CONTACT: 

V.  il'pr  1  Rustica.  Intergovenmenldl  and 
Ind-sirv  .Xffdirs  Staff  (HFC-50),  Food 
and  Drug  Administration.  5600  Fishers 
Line  R(-ck'.:llp  MO  20857.  301^43- 

SUPPLEMENTARV  INFORMATION:  In 

.,,  (  )rd<ince  with  21  CKR  20.108(c).  which 
stdtes  that  all  written  agreements  and 
memoranda  of  understanding  between 
FD.\  and  others  shall  be  published  in 
'he  Federal  Register  the  agency  is 
publishing  nijtice  of  this  memorandum  of 
■unders!.ind:ng 

John  M.  Taylor,  ' 

Associate  Commissioner  (or  Reyulatory 

•t  ■'<■;,.■■« 

M*?moranclum  of  I  ndersljndirm  Between  (ht? 
Extension  Servire  Department  of  VunLulturp 
and  the  Food  and  Drug  Adminislrdlion 
Depdrtmenl  ot  He,ilth  jnd  Flum,in  Services 

/.  Purpose 

The  Purpose  of  this  Memordndum  of 
Understanding  is  to  promote  cooperative 
efforts  by  the  Extension  Ser\ice  (ES).  U.S. 
Department  of  Agriculture  lUSDA),  and  the 
Food  and  Drug  Administration  (FDA),  U.S. 
Department  of  Health  and  Human  Scrv-ices 
(DHHS)  (referred  to  collectively  as  "the 
agencies")  to  educate  and  inform  the  U.S. 
population  in  the  basics  of  food  safety, 
nutrition,  and  veterinary  medicine.  This 
Vtpmijrandum  of  Understanding  defines  in 
jj»neral  lerrps  the  basis  on  which  the  agencies 
will  cooperate  and  coordinate  their 
respective  and  complementary  programs  as  a 
means  of  achieving  their  common  goals 
Improved  coordination  is  expected  to 
enhance  the  dispensing  cf  information  to 
fdcilitate  each  agency  outreach. 

//  Background  and  Authorities 

The  Extension  Service  engages  in 
Extension  work  pursuant  to  the  Smith  Lever 
Act.  us  dmendcd  (7  U.S.C.  341-349).  to  aid  in 
diffusing  among  the  people  of  the  United 
States  useful  and  practical  information  and 
>'iiucation  on  subjects  relating  to  agriculture 
dnd  home  economics. 

The  ES.  through  its  partnenhtp  with  the 
(Cooperative  Extension  System,  delivers 
educational  programs  in  the  subject  matter 
areas  of  nutrition,  food  safety,  and  veterinary 
medicinp  A  network  of  trained  professionals 
in  pvery  State  and  3.150  counties  in  the 
I  r.ited  States  interprets  rpsearch-based 
information  for  audiences  whom  they  reach 
through  personal  contact,  meUia.  and  other 
means.  The  ES  provides  the  essential  linkage 
to  the  community  where  its  professional 
staffs  both  assess  needs  and  provide 
education  and  information  to  the  clientele. 
The  ES  staff  also  provides  valuable  insights 
ttrid  can  provide  useful  feedback  from  the 
;iut)iic  for  identifying  nutrition,  food,  and 
\p!ennary  medicine  issues  that  deserve  more 
attention  through  research  and  educational 
materials  development. 


Five  key  functions  performed  by  the 
Extension  System  include:  (1)  Providing 
leadership  in  adapting  and  applying  research 
and  technology:  (2)  anticipating  and 
responding  to  critical  national  issues 
affecting  farmers,  agribusiness,  community 
leaders,  families,  and  young  people:  (3) 
mobilizing  local  and  national  resources  to 
respond  to  natural  disasters  and 
catastrophes:  (4)  initiating  targeted 
educational  programs  for  effective  and  timely 
implementation  of  Federal  regulations  and 
policies:  and  (5)  developing  a  cadre  of 
volunteers  prepared  to  serve  the  Nation,  the 
Stales,  and  local  communities. 

The  Food  and  Drug  Administration  has  the 
responsibility  for  protecting  the  public  health 
by  insuring  that  foods  are  safe,  pure,  and 
wholesome:  human  and  veterinary  drugs, 
medical  devices  and  biological  products  are 
safe  and  effective:  cosmetics  are  safe:  that 
exposure  to  radiation  is  minimized;  and  that 
all  of  these  products  are  honestly  and 
informatively  labeled. 

To  accomplish  its  mission.  FDA  works  to 
prevent  problems  that  would  expose  the 
public  to  hnzards:  monitors  the  marketplace 
to  ensure  compliance  with  relevant  laws  and 
regulations:  corrects  identified  problems  at 
every  stage  in  the  development  and 
distribution  of  products;  and  exchanges 
information  with  the  public,  industry. 
Congress  and  other  interested  parties. 

FDA  has  35  Consumer  Affairs  Officers 
(CAOs)  located  in  29  major  cities  throughout 
the  country.  CAOs  conduct  educational 
programs  and  activities  for  the  general 
public,  colleges  and  universities,  and  health- 
related  professionals  in  FDA's  areas  of 
responsibility. 

Thus  there  is  the  common  goal  in  ES  and 
FDA  of  educating  the  public  on  the  safety 
and  nutritional  value  of  the  food  supply. 

Each  Agency  maintains  essential  linkages 
at  the  local  community  level  where  the 
professional  staffs  both  assess  needs  and 
provide  education  and  information  to  the 
clientele.  The  Agencies  can  also  provide 
valuable  insights  and  useful  feedback  from 
the  public  for  valuable  insights  and  useful 
feedback  from  the  public  for  identifying  food 
and  nutrition  information  issues  that  deserve 
more  attention  through  research  and 
materials  development. 

///.  Responsibilities  of  Agencies 

Pursuant  to  this  agreement,  the  Food  and 
Drug  Administration  and  the  Extension 
Service  will: 

1.  Inform  appropriate  personnel  of  the 
purpose  and  intent  of  this  Memorandum  of 
Understanding. 

2.  Assign  appropriate  staff  to  serve  as 
liaisons  on  matters  concerned  with 
developing,  exchanging,  and  sharing 
educational  materials,  information  pieces, 
and  other  major  Agency  activities  in  the 
areas  of  food  safety,  nutrition,  and  veterinary 
medicine. 

3.  Disseminate  Agency  information  on 
meetings  and  educational  programs  of  mutual 
interest. 

4.  F'rovide  for  periodic  discussions  between 
agencies  to  coordinate  efforts  in  areas  of 
mutual  concerns  or  to  plan  for  new  and/or 
improved  procedures  and  programs  for 
implementation. 


5.  Facilitdte  coordination  of  conferri  :fs. 
seminars  and  briefincs  on  food  safet\.  h.iman 
nutrition  and  veterinary  medicine  issues. 

6.  Promote  cooperation  of  staff  at  all  levels 
of  the  Cooperative  Extension  System. 

IV.  Programming,  Budgeting,  and 
Reimbursement  Arrangements 

This  Memorandum  of  Understanding  is  not 
a  fiscal  or  funds-obligating  document.  Any 
joint  endeavors  involving  reimbursement  or 
transfer  of  funds  between  the  parties  to  this 
agreement  will  be  handled  in  accordance 
with  prescribed  financial  procedures  and  will 
be  the  subject  of  subsidiary  agreements  that 
shall  be  effected  in  writing  by  representatives 
of  both  parties  to  this  agreement. 

V.  Amendments  and  Review 

This  Memorandum  of  Understanding  may 
be  amended  at  any  time  by  mutual  written 
consent  of  the  parties  of  this  Memorandum  of 
Understanding.  The  Memorrindum  of 
Understanding  will  be  reviewed  periodically 
but  not  less  than  annually.  It  may  be  subject 
to  reconsideration  at  such  other  times  as  may 
be  required  and  as  agreed  to  by 
representatives  of  both  parlies. 

17.  Terms  of  the  Agreement 

This  agreement  will  become  effective  upon 
the  signature  of  both  approving  officials  of 
the  respective  agencies  entering  into  this 
agreement. 

The  terms  of  this  agreement  will  remain  in 
effect  until  terminated  by: 

1.  Mutual  agremeent,  or 

2.  30-day  written  notice  to  the  other 
agency. 

Approved  and  accepted  for  the  F.xtension 
Service  U.S.  Department  of  Agriculture 
Myron  D.  Johnsrud. 
Admin isl rotor.  E\ tension  Service. 

Date:  February  16.  1989. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

Date:  December  14.  1968 
IFR  Doc.  89-11304  Filed  5-10-89:  8  4.t  aaij 
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Health  Resources  and  Services 
Administration 

National  Organ  Transplant  Act;  Grants 
for  Organ  Procurement  Organizations 

agency:  Health  Resources  and  S*!rvices 

Administration,  PUS,  DHHS. 

action:  .Notice  of  availability  of  grant 
funds, 

summary:  The  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Dev,>lopment  (BMCHRD).  Health 
Resources  and  Services  Adminis'ruton 
(HRS.A),  announces  that  Fiscal  Year 
(F"Y1  1989  funds  are  available  for  gr;in!s 
fur  assistance  for  Organ  Procurement 
Org;inizations  (OPOs).  The  grants  are 


authorized  by  sections  371  and  374  of 
the  Public  Health  Service  (PHS)  Act. 
DATE:  To  receive  consideration,  grant 
applications  (PHS  Form  5161-1,  HHS 
Form  424)  must  be  received  by  the  close 
of  business  60  days  from  the  date  of  this 
notice.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  received  on  or  before  the 
deadline  date:  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing  Applicaddns  received 
after  the  deadline  will  be  considered 
late  applications  and  will  be  returned  to 
the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information,  should  be  directed  to  Mr. 
Remy  Aronnff.  Chief.  An.ilysis  and 
Opetations  Branch.  Division  of  Organ 
Transplantation,  Parklawn  Building, 
Room  9A  -22,  5600  Fishers  Lane. 
Korkv.lie,  Maryland  20857.  (301)  443- 
7577.  Requests  for  grant  application  kits 
and  additional  information  regarding 
business,  administrative  or  fistal  issues 
related  to  the  awarding  of  grants  under 
this  notice  should  be  made  in  writing  to 
Mr.  Waddeil  A\ery,  Grants 
Management  Officer.  Bure.iu  of 
Maternal  and  Child  He.-^llh  and 
Resources  Development.  Parklawn 
Building.  Room  llA-22,  5600  Fishers 
l.ane,  Rockville.  Maryland  20837.  (301) 
443-1440.  Applicants  for  grants  for 
OPOs  will  use  Form  PHS  5161-1  with 
revised  fact  sheet  HHS  Form  424. 
approved  under  0MB  Control  Numbers 
034(,V-0040,  6348-0043,  0348-0044  and 
0937-0189.  The  origmal  and  two  copies 
of  the  completed  application  must  be 
submitted  to  Mr.  Avery. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Organ  Transplant  Act 
\h\b.  L.  98-507,  amended  the  PHS  Act  to 
authorize  the  establishment  of  a 
program  of  grants  for  the  planning, 
establishment,  initial  operation  and 
expansion  of  Organ  Procurement 
Organizations  (OPOs). 

Sections  371  and  374  uf  the  PHS  Act 
state  that  in  awarding  OPO  grants  the 
Secretary  shall: 

1.  Take  into  consideration  any 
recommendations  made  by  the  Task 
Force  on  Organ  Transplantation 
established  under  section  101  of  the 
National  Organ  Transplant  Act. 

2.  Give  special  consideration  to 
applications  which  cover  geographical 


areas  which  are  not  adequately  served 
by  existing  OPOs. 

3.  Give  priority  to  any  applicant  which 
has  a  formal  agreement  of  cooperation 
with  all  the  transplant  centers  in  its 
proposed  service  area. 

4.  Give  special  consideration  to 
organizations  which  meet  the 
requirements  of  a  qualified  OPO  as 

"defined  in  section  371(b)  of  the  PHS  Act 
before  the  enactment  of  Pub.  L.  98-507. 

5.  Give  special  consideration  to 
applications  that  contain  innovative 
methods  for  accomplishing  the  priorities 
and  objectives  of  the  OPO  grant 
program. 

Program  Objectives 

The  principal  purpose  of  the  grant 
program  is  to  increase  the  availability  of 
donor  organs  in  this  country  by 
improving  the  overall  organ 
procurement  system.  The  Task  Force  on 
Organ  Transplantation  recommended 
that  the  program  emphasize  the  need  to 
increase  substantially  the  number  of 
organ  donors  and  to  encourage 
innovations  which  could  be  readily 
duplicated  for  national  application. 

Types  of  Grants 

To  accomplish  the  above  objectives, 
the  Secretary  will  award  grants 
consistent  with  the  statute  as  specified 
in  this  Notice. 

In  the  previous  three  years  of  the  OPO 
grant  program  three  types  of  grants  were 
awarded:  planning,  initial  operation  and 
expansion.  The  objectives  of  those  types 
of  grants  have  been  substantially 
accomplished.  This  year,  highest  priority 
will  be  given  to  applications  for  the 
following  activities: 

1.  Increasing  the  minority  population's 
knowledge  of  organ  donation  and 
transplantation  and  its  responsiveness 
to  the  request  process.  Such  projects 
could  include  but  are  not  limited  to, 
minority  clergy  education,  development 
of  techniques  for  approaching  potential 
minority  donor  families,  and  expanding 
the  range  of  methods  for  educating  the 
minority  community  in  organ  donation 
and  transplantation. 

2.  Refining  and  validating  known 
methods  for  estimating  the  potential 
donor  pool. 

3.  Developing  organ  procurement 
organization/hospital  liaison  programs 
to  train  hospital  personnel  in  making  the 
organ  donation  request,  particularly  in 
urban  hospital  trauma  centers  with 
sizable  minority  populations. 

4.  Designing  and  implementing 
education  programs  directed  to 
neurosurgical  specialists.  These 
programs  could  include  but  are  not 
limited  to,  brain  death  declaration 
relating  to  organ  donation,  the  family 


consent  process,  and  interaction  w.  i' 
organ  procurement  organizations. 
Activities  in  this  area  now  being 
conducted  by  the  United  Network  for 
Organ  Sharing  should  be  considered  by 
applicants  when  developing  their 
methodologies. 

Availability  of  Funds 

Approximately  $500,000  is  available 
for  grants  to  OPOs.  Each  grant  will  be 
for  a  period  of  one  year  and  will  not 
exceed  $75,000.  Limiting  the  award  le\el 
will  permit  the  Department  to  provide 
assistance  to  a  larger  number  of 
organizations. 

Eligible  Applic  -nts 

Nonprofit  entities  that  have  been 
designated  by  the  Health  Care  Financing 
Administration  as  OPOs  under  section 
1138(b)  of  the  Social  Security  Act  may 
apply  for  these  grants. 

Grant  applications  will  be  evaluated 
by  an  objective  review  committee 
according  to  the  following  criteria: 

— The  consistency  with  the  program 

objectives  and  priorities: 
— The  adequacy  of  the  method(s) 

proposed  to  carry  out  the  project: 
— The  appropriateness  of  the  work  plan 

and  schedule  for  organizing  and 

completing  the  project: 
— The  capability  of  the  organization  to 

complete  the  project  as  proposed: 
— The  adequacy  of  supporting 

documentation  justifying  the  proposal 
— The  reasonableness  of  the  budget: 
— The  qualifications  of  the  project 

director  and  staff;  and 
— The  plan  to  continue  beyond  the  grant 

period  the  activity  or  activities 

initiated  under  this  grant  including 

plans  to  secure  other  funding  sources. 

Allowable  Costs 

The  basis  for  determining  the 
allowability  and  allocabilily  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
CFR  Part  74,  Subpart  Q.  The  three 
separate  sets  of  cost  principles 
prescribed  for  recipients  of  grants  for 
OPOs  are:  OMB  Circular  A-21  for 
institutions  of  higher  education:  45  CF"R 
Part  74,  Appendix  E  for  hospitals;  and 
OMB  Circular  A-122  for  nonprofit 
organizations. 

Other  Award  InFormation 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  |,  Monitoring  and 
Reporting  of  Program  Performance. 
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Executive  Order  ]23"2 

Grants  awarded  under  this  notice  are 
sjbject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 

P  irt  100.  which  allows  States  the  option 
f  setting  up  a  system  for  reviewing 
ipphcdtions  within  their  States  for 
Hssistance  under  certain  Federal 
programs.  The  apphcation  packages 
made  available  by  HRS.A  will  contain  a 
listing  of  St.ttos  which  hdve  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  point  of  cnntdct  in  the  States 
tor  the  review   .'\pplir;ants  should 
nromptiv  contdct  their  State  Single  Point 
of  Contact  (SPOC)  and  follow  the 
SPOC's  mstructions  prior  to  the 
submission  uf  an  application.  The  SPOC 
has  60  days  af'er  the  application 
deadline  date  to  submit  its  review 
comments. 

(The  0MB  Catalogue  of  Federal  Domestic 
.Assistance  Number  for  this  program  is  13.134) 

Dale:  March  23.  1989. 
[uhn  H.  Kelso,  i 

.  t  -  r  ::^  AJ.r.aistrator. 
I  PR  Doc.  89-11300  Filed  5-10-«9:  8:45  am| 
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Program  Announcement  and 
Proposed  Project  Specifications, 
Review  Criteria,  Funding  Preference 
and  Funding  Priorities  for  Grants  for 
Podiatric  Primary  Care  Residency 
Training  Programs 

The  Health  Resources  and  Services 

.•Xdministra'ion  announces  that 
iipplications  for  Fiscal  Year  1989  Grants 
fir  Podiatnc  Primary  Care  Residency 
Tr^iining  Programs  are  now  being 
•iccepted  under  the  authority  of  section 
"Ba(e)  of  the  Public  Health  Service  Act 
-ind  inv ites  comments  on  the  proposed 
project  specifications,  review  criteria, 
fMnding  preference  and  funding 
priorities  described  below.  Section 
:'ft8(e)  wvis  ddded  by  the  Health 
Professions  Reauthorzation  Ac'  of  198fl 
I  Title  VI  of  Pub  L,  100-607.  'he  Health 
Omnibus  Program  Extension  Act). 

Section  788(e)  authorizes  the  award  of 
grants  to  accredited  schools  of  podiatric 
iiedicine  and  public  and  nonprofit 
private  hospitals  to  meet  the  costs  of 
projects  to:  (1)  Plan  and  implement 
projects  in  primary  care  training  for 
podiatric  physicians  in  approved  or 
provisionally  approved  residency 
training  programs:  and  (2)  provide 
financial  assistance  m  meeting  costs  of 
supporting  trainees  who  participate  in 
such  programs  and  who  plan  to 
specialize  in  primary  care. 

As  noted  above,  the  authorizing 
legislation  limits  eligibility  to  residency 
firograms  'hat  are  approved  or 


provisionally  epproved.  The  Council  on 
Podiatric  Medical  Education  (CPME). 
the  recognized  accrediting  body  for 
podiatric  medicine,  uses  the  term 
"candidate  status"  in  lieu  of 
"provisional  approval".  For  the  purposes 
of  this  pix)gram  "candidate  status"  will 
be  accepted  as  meeting  the  statutory 
requirement  for  "provisional  approval". 

Although  the  law  specifies  that 
projects  in  primary  care  are  to  be 
supported,  at  this  time  CPME  does  not 
recognize  a  primary  care  specialty. 
However,  a  significant  primary  care 
emphasis  can  be  introduced  through  the 
existing  Rotating  Podiatric  Residency. 
Applicants  to  this  program,  who  are 
planning  to  initiate  a  new  residency 
program  are  expected  to  apply  to  CPME 
for  candidate  status  for  a  Rotating 
Podiatric  Residency  Program.  Grants 
will  only  be  awarded  to  applicants  that 
can  demonstrate  the  attainment  of 
candidate  status  by  September  1, 1989. 
The  application  submitted  for  Federal 
funding  must  demonstrate,  through 
responses  to  the  proposed  program 
specifications,  that  an  adequate 
emphasis  will  be  placed  on  podiatric 
primary  care. 

Approximately  $575,000  has  been 
appropriated  for  awards  in  Fiscal  Year 
1989.  It  is  anticipated  that  12-15  projects 
will  receive  funding. 

Proposed  Project  Specifications 

The  following  are  proposed  project 
specifications  which  each  project  is 
expected  to  have: 

a.  A  probject  director  who  is 
employed  by  the  grantee  institution  and 
has  completed  at  least  one  year  of 
podiatric  residency  training  and  has  at 
least  one  year  of  clinical  teaching 
experience. 

b.  An  appropriate  administrative  and 
organizational  plan  and  appropriate 
faculty,  staff  and  facility  resources  for 
the  achievement  of  stated  objectives. 

c.  A  systematic  evaluation  of  the 
educational  program,  including  the 
performance  and  competence  of  trainees 
and  faculty,  the  administration  of  the 
program,  and  the  degree  to  which 
program  and  educational  objectives  are 
met. 

d.  Use  of  ambulatory  care  settings 
where  podiatric  primary  care  is 
practiced  and  where  an  adequate 
portion  of  the  clinical  training  is 
conducted. 

e.  A  curriculum  which: 

1.  Is  appropriate  for  the  academic 
level  of  the  trainees  and  the  specific 
length  and  nature  of  the  educational 
program: 

2.  Supplements  any  practical 
(including  clinical)  experiences  with 
related  educational  activities:  and 


3.  Includi  s; 

A  minimum  of  20  percent  of 
curriculum  time  devoted  to  supervised 
instruction  in  ambulatory  clinical 
settings;  Instruction  in  behavona! 
sciences  and  the  development  of 
psychosocial  skills  and  topics;  and 

A  supervised  clinical  experience  in  a 
family  medicine  or  general  internal 
medicine  ambulatory  care  setting. 

f.  A  sufficient  number  of  residents  to 
provide  an  adequate  collegial 
environment  for  the  educational 
program  and  to  enhance  cost-efficiency. 

g.  An  adequate  number  of  qualified 
faculty  with  training  and  experience  in 
podiatric  medicine,  and  behavioral 
sciences  ami  liaison  faculty  in  related 
program  areas  for  the  number  of 
residents  in  the  program.  The  faculty  in 
the  piQuram  are  expected  to  engage  in 
periodic  faculty  development  activities 
to  improve  their  teaching  skills. 

h.  Adequate  facilities  for  the  provision 
uf  the  educational  activities  and,  in 
particular,  have  ambulatory  care  space 
sufficient  to  provide  an  adequate 
clinical  experience  for  the  residents. 

i.  A  sufficent  number  of  patients  with 
a  variety  of  health  care  needs  to  provide 
the  residents  with  a  broad  clinical 
experience. 

Proposed  Review  Criteria 

Approval  of  all  applications  will  be 
used  on  an  analysis  of  the  following 
factors: 

(1)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
specifications: 

(2)  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  effective  manner 

(3)  The  degree  to  which  the  proposed 
training  program  emphasizes  podiatric 
primary  care  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preference — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  consideration — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 


Proposed  Funding  Preference 

A[)pli(.ations  that  propose  to  start  a 
new  podiatric  primary  care  residency 
program  w  ith  a  minimum  of  three  new 
residency  posititms  will  be  placed  ahead 
of  other  approved  applications  in  thi 
funding  order.  The  intent  of  this 
preference  is  to  encouiape  projects  that 
will  ameliorate  the  current  serious 
shortage  of  podiatric  rosidoncy 
positions. 

Proposed  Funding  Priorities 

In  determining  the  onie!  of  funding  of 
approved  applications,  it  is  pf-oposed  to 
ytve  priority  to: 

(1)  Applications  which  deinonstratc 
an  affiliation  with  a  college  of  podiatric 
medicine  that  will  serve  to  enrich  the 
educational  experience  of  partit  ipatin^ 
residents.  The  meaningful  participation 
of  a  college  of  podiatric  medicine  in 
podiatric  residency  training  will  provide 
access  to  echu.ational  resourc  es  (e.g., 
curriculum,  faculty  participation  and 
faculty  development  opportunities)  that 
should  improve  the  quality  of 
educational  experience  offered  to 
residents. 

(2)  Applications  which  dcmonstralc;  a 
realistic  plan  for  the  recruitn'cnl  of 
underrepres(.'nted  minorities  (i.e..  Black. 
Hispanic  and  American/.Alaskan 
Native)  into  the  program.  These 
population  groups  continue  to  be 
underrepresented  in  the  jiodiatric 
profession  and  have  insufficient  access 
to  podiatric  primary  care.  Their 
representation  in  podiatric  primary  care 
practices  should  be  increased  to  ensure 
eqiiitatile  opportunities  to  a  career  in 
podiatric  medicine  and  equal  access  to 
fo(it  care  services. 

(3)  Applications  which  meet  at  least 
two  of  the  following  curriculum 
initiatives; 

(a)  Applications  proposing  to  devtikip 
and  implement  curricula  coucc^rning 
ambulatory  and  inpatient  c:are  of  those 
with  HIV  infection-related  diseases. 
Health  professionals  arc  increasingly 
required  to  provide  a  wide  lanj^e  nf 
services  to  HIV  infec  ti<m-rclate(l 
pcrstms.  However,  widespread 
organized  curricula  offerings  for  these 
Ir.iinees  are  not  in  place.  The  proposed 
priority  is  designed  to  encourage  new 
offerintjs. 

(b)  Applii  atio:is  which  are  innovative 
m  their  educational  approaches  to 
quality  assurance/risk  mnnagemeiit 
activities:  monitoring  and  evaluation  of 
health  care  s(  rvices  and  utilization  of 
peer-developed  guidelines  and 
standards. 

Assuring  qcality  in  the  health  care 
system  is  incri:asingly  becoming  the 
responsibility  of  health  care  providers. 


The  proposed  funding  priority  is 
designed  to  encourage  increased 
emphasis  on  the  principles  and  methods 
of  health  care  quality  assurance;  risk 
management  in  the  continuum  of  the 
health  professions  educational  process. 

(c)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities.  The  population 
65  years  of  age  and  over  will  increase 
about  2  percent  a  year  between  now  and 
2020  (compared  to  an  increase  of  less 
than  1  percent  for  younger  persons).  The 
oldest  old  [85-plus)  segment  of  the 
population  will  experience  the  most 
rapid  growth  liefore  2000.  The  younger 
old  (65-74)  segment  will  increase  fastest 
between  2()(X)  and  2020.  Tlie  older 
population  will  require  expansion  of  a 
wide  range  of  health  services,  including 
preventive,  primary,  long-term,  hospit  e, 
and  rcliahililation  care.  However,  health 
providers  lack  adequate  training  needed 
to  care  for  this  aging  population.  The 
proposed  funding  priority  is  designed  to 
provide  increased  emphasis  on 
geriatrics  training  for  all  health 
professions  trainees  in  the  continuum  nf 
their  training. 

Interested  persons  are  invited  to 
comment  on  the  proposed  project 
specifications,  review  criteria,  funding 
preference  and  funding  priorities. 
Normally,  the  comm.tmt  period  would  be 
60  days.  However,  due  to  the  need  to 
implement  any  changes  for  the  Fiscal 
Year  1989  award  cycle,  this  comment 
period  has  been  reduced  to  30  days.  All 
comments  received  on  or  betfore  June  12. 
1989  will  be  considered  before  the  final 
project  specifications,  review  criteria, 
funding  preference,  and  funding 
priorities  are  established.  No  funds  will 
lie  allocated  or  final  selections  made 
until  a  final  notice  is  published  staling 
whether  the  final  project  specifications, 
n'vicw  criteria,  funding  preference  and 
funding  priorities  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building,  Rin 
4C-25,  5600  Fishers  Lane.  Ror.kville. 
Miiryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays,  (Federal 
holidays  excepted),  between  the  hours 
of  8:30  a.m.  and  5:00  p.m. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
completed  applications  should  be 
directed  to:  Grants  Management  Offi<.e 
(1131).  Bureau  of  Health  Professions, 


Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  8C-22.  5600  Fishers  Lane. 
Rockville,  Marvland  20857.  Telephone 
(:t01)443-«(60.' 

If  additional  programmatic 
information  is  needed,  please  contract: 
Multidisciplinary  Centers  and  Programs 
Branch,  Division  of  Medicine.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building.  Room  4C-16,  5600  Fishers 
Lme.  Rockville,  Maryland  20857. 
Telephone  (301)  443-6950. 

Ttie  application  deadline  date  is  June 
26, 1989.  Apiilications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Rer^jived  on  or  before  th(r  deadline 
date,  or 

(2)  Postmarked  on  or  btifore  the 
deadline  and  received  in  time  for 
submission  to  the  independent  rc;view 
group. 

A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  I^ivate  metered  postmarks 
shall  not  be  ac<,eptabie  as  proof  of 
timely  mailing. 

Applications  receivc-d  after  the 
deadline  will  be  returned  to  the 
applicant. 

The  application  form  I'HS  6025-1, 
I IRSA  Competing  Training  Grant 
Application  (OMB  0915-0060)  and 
supplemental  instructions  for  this 
program  have  b<fen  submitted  for  OMB 
approval. 

iliis  program  will  be  listed  at  13.181  in 
the  Culaloa  of  Fmleral  Domcslic 
Assistance,  it  is  not  subject  to  the 
provisions  of  Flxecutive  Order  12372. 
Intergovernmental  Review  of  Federal 
lYograms  (as  implemented  thrctugh  45 
V.m  Part  100) 

Dated:  April  i:i.  I(««i 
iohn  H.  Kelso. 
Ailri};  Adwiiiislrator. 
[FR  Do(..  89-1]:<01  Filed  r>-in-ft«r.  B:4.-i  amj 
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Indian  HpaHH  Service 

Av,3il,ibility  of  Funds  tor  1.03'^ 
Repay nent  Program  tor  Healtfi 
Professions  Education  Loaris 

AGENCY   Indian  Health  Service. 

ACTION  \oticc. 


summary:  The  Indian  Health  Ser\'ice 

(II  IS)  announces  that  $2,000,000  in  Fiscal 
Year  (FY)  1989  grant  funds  is  available 
for  the  repayment  of  health  professions 
educational  loans  in  return  for  full-lime 
clinical  service  in  the  IHS.  F'linding  for 
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20442 


Federal  Kej^ster       Vul     .4.  \.i    W       liuirwJay.  May   11.  1989  /  Noticps 


•ius  pnM.'am  is  pnrv  tdod  b>  Pub.  L  100- 
446,  Interior  .Appropriation  A(  t  fur  FY 


cominercial-t\-p«  t?.;  „  ,it»)i!  i!  k.in."*  itir 
physiciauand  uthcr  ticdiih  piuftssiufiiils 


$73,000  for  the  contract  p«?riod.  not  to 
exceed  the  total  amount  of 


Federal  Register  /  Vol.  54,  No.  90  /  Thursday.  May  11,  198fl  /  Notices 


20443 


manner  may  not  exceed  the  total  of  the 

individual's  outstanding  qualified  loans. 

For  FY  1989,  the  Director  of  IHS  has 


Commissioned  Officer  in  the  Regular  or 
Reserve  Corps  of  the  Public  Health 
Service  or  be  elicible  for  selertinn  for 


ijGiic  ^■)e3lt^  Se-nce 


O't.ce  Qt  the  Ass.s.1a'::  ==.<:•:, retary  for 
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Federal  Remitter  /    Vol    ■»4,  .\u.  90  ,    liiursday.  May   U.  1989  /  Notices 


Federal  Register  /  Vol    54.  No    fX:*  /  Thursdiiy.  M.iy  11.  1969  /  Notices 


>n,  i 


'!iis  prnjrani  is  jjri!\  iti-'il  b\  Pub.  I..  lUCK 
44(i.  I;iter;i)r  .Appropridtiun  At  t  for  FY 
148'1,  "imlIih!  Sep!'  m[)*>r  :""    I'-Wfi. 
1  hrouijh  !his  noiice.  ihe  IHS  irr-itf.s 
I'oti'n'ial  applicants  to  rt'iitit^^!  m 
appiK  it'oii  for  participd'ju;;  m  'he  Loan 
F':p.i\nii'n!  Projjrim   1  ;■..:  li  ih  L-ntimutcs 
that  rtppro\irr,tt(^i\  idC'  iodn  repaym^';)' 
■Wiirds  11. 'V  b>'  avv.injfd  with  this 
f'lndm;; 

DATES:  A,  pill  .I'iurs  for  this  program 
'.'.;!!  h.'  .i'.i."Di'-i  'hroijoh  S*!pteniber  30, 
imu  A.v.;-'is -A  :,    ..   inir?  from  |unel2, 
i:)HV)  !nr'!  ,.>h  S.'p'.eniOf  r  30,  IWy.  The 
h  ghesi  priorities  in  funding  will  be  fr>r 
q.idlifitHi  practitioners  of  the  priority 
specialties  (geni'tiil  surgery,  obstetrics/ 
gynecoiusy.  orthopedic  surgirry. 
ophlhalmology.  otorbinolaryngology/ 
otolaryngology,  anesthesiology, 
r.idiology,  psychiatry)  and  other 
qualified  physicians  and  qualified 
registered  nurses  who  agree  to  go  to  Tier 
I  sites.  Qualified  physicians  and 
registered  nurses  who  agree  to  go  to  Tier 
It  sites  will  receive  the  next  priority, 
followed  by  qualified  physicians  and 
r'ljistered  nurses  who  agree  to  go  to  Tier 
lil  sitpj  and  qualified  members  of  other 
professions  (optometry,  pharmacy, 
dentistry,  etcj,  as  funds  are  available. 
Applications  shall  be  considered  as 
meeting  the  deadhne  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  and 
n-ceived  in  time  for  submission  fo  the 
independent  review  group.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  US.  Postal  Service.  Private 
metered  postmarks  shall  not  Iw 
acceptable  as  proof  of  timely  mailtn«.) 

Applications  received  after  the 
announced  closing  date  will  not  be 
f  IPs  ^      I  for  funding. 
ADDRESS   Application  materials  may  b«> 
obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to: 
Health  Manpower  Support  Branch. 
Indian  Health  Service.  Rm.  6A-20, 
I'  i:klavvn  Building,  5600  Fishers  Lane, 
Hockvilli!.  Maryland  20837,  PH:  301/443- 
4J43. 

FOR  FUHTMEB  (NFOWWATtON  CONTACT: 

D.iri:  ■■  !>■  (••    ]'■ 't';inor.-  Vn    +4  1-4243. 

Ih  ^   s  ;int  ri  foil  free  number.) 
SUPPLEMENT ARV  INFORIMATIOM:  Funding 
fur  '!"   1!  iS  l.oHn  R.'Ud>  nient  Program 
was  ip.i.luded  in  Pub.  L.  100-446.  Interior 
Appropriation  Act  for  FY  19«9.  enacted 
September  27.  198a.  whicii  states  in 
pertinent  part: 

*   '   *  of  the  funds  provufed.  $2,000,000  »ha  II 
he  aaani  to  r,arr>'  oul  a  loan  repayini>nt 
program  under  whidj  FederaC  State,  and 


commercial-tj'pe  etkicalionai  ltMu»  tor 
physiciaB&  and  utber  health  profes.sion.ii^ 
will  be  repaid  at  a  rate  not  to  exceed  S25U)U0 
per  year  of  obligated  service  in  return  for  full- 
time  cfa'nical  service  in  the  Indian  Health 
•Service.  Kach  individual  participating  »n  this 
program  must  sign  and  svbinit  to  the 
Secretary  a  written  contract  to  accept 
repayment  of  educaiior»al  loana  ami  *o  nen  ' 
for  the  applicable  period  at  tervice  m  the 
Indian  Health  Service. 

This  program  is  intended  to  address 
potential  problems  the  IHS  is  facing 
with  rvgard  to  future  staffing  shortages 
Onfy  mdividuals  who  are  or  will  be  in 
fulJ-Hme  clinical  practice  as  Federal 
employees  in  the  IHS  (whether  at  FHS 
facilities  or  assigned  to  tribal  programs) 
may  participate  in  this  loan  repayment 
program.  Employees  of  tribal 
organizations  contracting  with  the  IHS 
under  the  Indian  Self  Determination  Act. 
Pub.  L.  93-638.  as  amended  by  Pub.  L 
100-472.  and  employees  of  urban  Indian 
organizations  contracting  with  the  IHS 
under  Title  V  of  the  Indian  Health  Care 
Improvement  Act.  Pub.  L.  94-437,  may 
not  participate. 

Applicants  may  sign  agreements  with 
the  Secretary'  for  two  or  three  years.  In 
return  for  the  service  required  by  the 
contract,  the  IHS  will  repay  health 
professions  educational  loans  for  tuition 
and  reasonable  educational  and  living 
expenses  in  amounts  up  to  S25,000  per 
year  for  each  year  of  contracted  service. 

Participants  will  be  required  to  fulfill 
their  contract  service  agreements 
through  full-time  clinical  practice  at  a 
designated  priority  site.  The  IffS  will 
designate  these  sites  annually.  In 
general,  they  are  sites  characterized  by 
physical,  cultural,  and  professional 
isolation,  with  histories  of  frequent  staff 
turnover.  Sites  may  be  IHS  facilities  or 
facilities  operated  by  tribal  contractors 
to  which  the  IHS  employee  may  be 
assigned. 

There  are  several  separate,  but  not 
necessarily  exclusive,  groups  of  priority 
sites.  These  are  for  the  priority  medical 
specialties,  other  medical  specialties, 
nursing  and  other  health  professions. 
Program  participants  may  match  to  any 
available  and  appropriate  vacancy  to 
complete  their  obligation.  A  listing  of 
the  priority  sites  for  each  profession  will 
be  found  in  the  Program  application 
packet. 

For  physictarrs  and  other  health 
professionals,  except  registered  nurses, 
who  contract  to  serve  in  a  designated 
site,  the  IHS  will  repay  health 
professions  educational  loans  for  tuition 
and  reasonable  educational  and  living 
expenses  as  follows: 
— For  a  three-year  contract,  the  IHS  will 

repay  outstanding  loans  of  up  to 

S2.=i,000  per  contract  year,  or  a  total  of 


S7,i,(XK)  for  th«>  contract  pvr\rni.  not  to 
exceed  the  total  amount  of 
(Outstanding  qualified  loans. 
— For  a  two-year  contract,  the  IHS  will 
repay  outstanding  loans  of  up  lo 
$20,IXX}  per  contract  year  or  a  tnt.j)  of 
S40.0'X)  for  the  rantract  penod,  not  to 
exceed  the  total  amount  of 
outstanding  qualified  loans.  The 
$2l).(XK)  amount  is  80  percent  i8lV\.j  i,f 
tlie  S-5,000  amount  which  would 
nthnrwibe  be  available  for  rcpavnienl 
throuah  this  program.  The  in. in 
repayn^'pnt  for  a  tvvo-ynar  service 
commitnient  is  restricted  as  an 
incentive  for  program  participants  lo 
make  service  coniniitmcnls  of  three 
years. 

For  registered  nurses  who  contract  lo 
serve  in  a  designated  priority  site,  the 
IHS  Will  repay  lio.iith  profrssioius 
educational  loan.s  for  tuition  and 
re.isonable  educational  and  iivinj^ 
expen.ses  at  lb*?  S25.y<)()  per  year  rate  for 
a  two-year  contract.  The  IHS  faces  a 
severe  registered  nurse  shortajje.  It  is 
hoped  that  thi.s  allowance  will  attract 
sufficient  reyhsfcred  nui'^f's  to  the  HIS  to 
alleviate  this  shortage. 

The  IHS  has  separated  it.s  priority 
Mtes  into  three  tiers.  The  tiers  have  tb» 
following  meanings: 

Tier  I:  The  most  needy  sites.  Fhese 
sites  are  characterized  by  gooeraphic 
and  cultural  isolation  and  rapid  st.iff 
turnover. 

Tier  II:  Somewhat  less  need>  sit<'s. 
The  isolation  and  turnover  factors  do 
not  have  the  same  effect  as  they  do  for 
Tier  I  sites. 

Tier  III:  All  sites  not  designated  «s 
Tier  I  or  Tier  II. 

The  first  priorities  in  mak-na  .livard^ 
in  this  program  will  l)e  given  to  (ju.alified 
physicians  (M.I),  or  D.O  |  practitioners 
of  the  priority  specialties  who  agree  to 
serve  in  appropriate  positions  and  other 
qualified  physicians  ,ind  registered 
nurses  who  ayree  to  serve  ,il  lier  !  sdes 
if  fimds  are  available  after  awards  are 
made  to  the  highest  priority  group. 
qualified  physicians  and  regist^tcd 
nurses  who  agree  to  serve  at  Tier  11  sites 
will  be  fiinded   If  funds  are  .iv.iil.iMe 
after  the  first  and  second  priority  groups 
are  accepted  into  the  program,  qualified 
physicians  .and  rejjistered  nurses  who 
agree  to  go  to  Tier  111  sites,  and  other 
health  professionals,  will  be  fumied. 

Ar>  ir.dividia!  who  enters  this 
Program  and  satisf.ictonly  completes 
his/hc!r  obligated  pt-riod  of  service  may. 
if  funds  are  available,  apply  to  extend 
the  contract  on  a  year-liv  ye.ir  or  a 
multi-year  basis,  as  determined  by  the 
IHS,  at  the  S2.').0(X)  per  ye.ir  rale,  the 
maximum  amount  to  be  funded  in  this 


manner  may  not  exceed  the  total  of  the 

individual's  outstanding  qualified  loans. 

For  FY  1989.  the  Director  of  IHS  has 
determined  that  physicians  and 
registered  nurses  v\ill  receive  priority  in 
funding  for  the  Loan  Repayment 
Program,  Applications  will  be  accepted 
from  all  professions  during  the 
application  period  and  individuals  will 
be  matched  to  sites.  However, 
professionals  other  than  physicians  and 
registered  nurses  will  not  be  funded 
until  it  is  clear  that  funds  will  remain 
after  physicians  in  the  priority 
specialties  and  physicians  and 
registered  nurses  who  match  to  Tier ! 
and  Tier  II  sites  have  been  funded.  The 
priorities  for  funding  participants  in  the 
Program  are  as  follows: 

1.  Physicians  v\  ho  are  certified  in  or 
eligible  to  sit  for  the  certifying 
examination  of  the  following  specialty 
boards:  general  surgery,  obstetrics/ 
gynecology,  orthopedic  surgery, 
ophthalmology,  otorhinolaryngology/ 
otolaryngology,  anesthesiology, 
radiology  and  psychiatry. 

2.  Physicians  in  other  specialties. 

3.  Registered  nurses. 

4.  Other  health  professionals. 

5.  Physicians  or  nurses  in  their  final 
year  of  training. 

The  specialties  listed  in  number  1 
above  are  required  to  permit  the  IHS  lo 
fulfill  its  responsibilities  to  provide  a  full 
'•vinge  of  health  care. 

Applicants  must: 

A.  Meet  one  of  the  following 
requirements. 

1.  Be  enrolled  as  a  full-time  student  in 
the  final  year  of  a  course  of  study  or 
program  leading  to  a  degree  in  a  health 
profession  in  an  accredited  school  in  a 
State.  (The  term  "State"  includes,  in 
addition  to  the  several  States,  only  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands.  Guam. 
American  Samoa,  the  Federated  Stales 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Pplau);  or 

2.  Be  enrolled  in  an  approved  graduate 
training  p'-ngram  in  a  health  profession: 
or 

3.  f  lave  a  degree  in  allopathic  or 
osteopathic  medicine  and  have 
completed  an  approved  post-graduate 
training  program  and  have  a  current  and 
valid  license  to  practice  medicine  in  a 
State:  or 

4.  Have  a  degree  in  another  health 
profession  and  have  a  current  and  valid 
license  or  certificate,  as  necessary  foi 
the  profession,  to  practice  that 
profession  in  a  State:  and 

,    B,  Be  eligible  for  appointment  as  a 


Commissioned  Officer  in  the  Regular  or 
Reserve  Corps  of  the  Public  Health 
Service  or  be  eligible  for  selection  for 
civilian  service  in  the  IHS;  and 

C,  Submit  an  application  to 
participate  in  the  Loan  Repayment 
Program;  and 

D,  Sign  and  submit  to  the  Secretary,  at 
the  time  of  the  submission  of  such 
application,  a  written  contract  agreeing 
to  accept  repayment  of  educational 
loans  and  to  serve  for  the  applicable 
period  of  obligated  service  in  a  priority 
site  as  determined  by  the  Director. 

Selections  among  qualified  applicants 
will  be  based  upon  consideration  of  the 
following  factors: 

— ^Length  of  current  employment  in  the 
IHS  (employees  with  the  greatest  length 
of  service  will  receive  higher 
consideration); 

— Agreement  to  serve  for  three  years, 
as  opposed  to  two  years; 

— Post-graduate  training  in  a  specialty 
or  profession  most  needed  by  the  IHS; 

— Board  eligibility  or  certification  by 
start  of  service  (medical); 

— A  former  IHS  employee  with 
experience  in  a  priority  site; 

— A  former  National  Health  Service 
C  )-ps  (NHSC)  Scholarship  Program 
participant,  with  experience  in  an  IHS  or 
NHSC  site,  who  has  or  will  complete  the 
service  obligation  on  or  before 
September  30, 1989; 

— Experience  in  a  post-residency 
practice  in  a  primary  care  Health 
Manpower  Shortage  Area  (HMSA);  and/ 
or 

— References  from  persons  having 
direct  knowledge  of  the  applicant's 
professional  capability. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  ineligible  for  the  Loan 
Repayment  Program  unless  such  an 
obligation  will  be  completely  satisfied 
prior  to  the  beginning  of  service  under 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Af'sistancc  number  is  13.164,  ~ 

Everett  R.  Rhoades. 
Assistant  Surgeon  General  Director. 

Date  April  4. 1989, 

|FR  Doc.  89-11299  Filed  S-IO-89:  8:45  am] 
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Public  He^lt^  Se-^vice 

O't.ce  0'  the  Assistant  Secretary  for 
Heaith  Deieq.3t!on  o'  Aotnority  to  the 
Administrator  Heai'h  H*;  s-urces  and 

Services  Adf.ii'-strat.cr' 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  January  27. 1989,  from  the 
Secretary  of  Health  and  Human 
Serv  ices,  to  the  Assistant  Secretary  of 
Health,  the  Assistant  Secretary  for 
Health  has  redelegated  the  authorities 
delegated  lo  him  under  section  254  of 
Pub.  L  100-607,  as  amended  hereafter, 
pertaining  to  continuing  education  for 
health  care  providers,  to  the 
Administrator,  Health  Resources  and 
Services  Administration.  The  delegation 
excluded  the  authorities  lo  issue 
regulations,  submit  reports  to  Congress 
or  a  congressional  committee,  or  appoint 
members  to  an  advisory  committee. 

Redelegation 

The  authority  may  be  redelegated. 

Effective  Date 

This  delegation  became  effective  on 
April  28, 1989, 

lames  O.  Mason, 

A  ssistanl  Secretary  for  Health. 

Date;  April  28. 1969. 
(FR  Doc  8.9-1 1249  Filed  5-10-89:  8:45  am| 
BILLING  CODE  4160-1S-K 


DEPARTMENT  Of   HOUSING  AND 

URBAN  DEVELOPMf'.N^ 


Office  ;'  ;*  i   A 

Pt.b'ic:  anc*  'nd 


st.5   t  Secretary  for 

He  ;,S,inq 


I  Docket  No.  N-89-1975;  FR-26481 

Aopi.c/i'i :■-'-$  fo'  f >■•■;■: 3'  Ye/^r  1989 
f  ,j')0:j  'or  P,it:)ti:'„  Mo'j<:!nQ  Resident 
M3''.oCjemen»  Techn.r;»;  Assistance 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Notice. 

summary:  Section  122  of  the  Housing 
and  Community  Development  Act  of 
1987  authorizes  the  Secretary  to  provide 
assistance  to  resident  councils  and 
resident  management  corporations  to 
fund  certain  activities  related  to  the 
resident  management  of  public  housing. 
This  Notice  provides  instructions  for 
developing  and  processing  applications 
for  the  funding  of  these  activities. 
EFFECTIVE  DATE:  May  11.  1989. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Walter  R.  Preysnar.  Project  Management 
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[)i\ision.  Office  of  Public  Housing, 
n«pHrtment  of  Housing  and  UrbHn 
Devolopmont,  Room  4122.  451  Seventh 
Street  SW.,  Wdshington,  DC  20410. 
Telephone  number  |202)  "55-7970.  (This 

SUPPLEMENTARY  INf  ORMATlON:  The 

information  collection  requirements 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  0MB  control 
number  2577-0120.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street  SW.,  Room  10276, 
Washmgton,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
VVdshmgton.  DC  20503. 

Statutory  Background 

Scctio'n  122  of  the  Housing  and 
Communilv  Development  Act  of  1987 
iPijb.  L  100-242,  February  5, 1988] 
cimendt^ii  the  U.S.  Housing  Act  of  1937 
fl937  Act)  by  adding  a  new  section  20 
that  states  as  part  of  its  purpose  the 
encouragement  of  "increased  resident 
manai?errent  of  public  housing  projects 
[iind  the  provision  of  funding]  *  *  *  to 
promote  formation  and  development  of 
resid''nl  management  entities."  (Sec. 
20(a).)  Under  section  (20)(f)(l): 

The  Secretary  shdl!  provide  financtal 
dssistance  to  resident  management 
corporations  or  resident  councils  thiil  obtain. 
by  contract  or  otherwise,  technical  assistance 
for  the  development  of  resident  management 
entities,  including  the  formation  of  such 
entitiles,  the  development  of  the  management 
capal)ility  of  newly  formed  or  existing 
entities,  the  identification  of  the  social 
support  needs  of  residents  of  public  housing 
projects,  and  the  securing  of  such  support. 

L'nder  section  20(r)(2),  such  financial 
.issistance  may  not  exceed  SlOO.OOO  with 
respect  to  any  public  housing  project. 
and  subsection  (f)(3)  limits  the 
assistance,  to  the  extent  funds  arc 
available  under  section  14  of  the  1937 
Act  (Comprehensive  Improvement 
Assistance  Program),  to  S2.5  million  in 
each  of  the  fiscal  years  1988  and  1989. 


On  September  7, 1988,  HUD  published 
a  final  rule  implementing  section  20  of 
the  1937  Act.  That  rule  sets  forth  among 
other  things,  the  policies,  procedures, 
and  requirements  for  resident 
management  of  public  housing.  See  53 
FR  34076.  In  an  "Overview"  of  the  rule, 
HUD  explained  that 

Section  20  establishes  a  new  program  of 
resident  management  of  public  housing. 
Under  the  program,  resident  councils  that 
represent  residents  of  a  public  housing 
project  or  projects  may  approve  the 
formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  may  enter  into  a 
management  contract  with  the  public  housing 
agency  (PHA)  establishing  the  respective 
management  rights  and  responsibiltiies  of  the 
PHA  and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The  program 
provides  PHAs  and  resident  management 
corporations  wide  latitude  in  establishing 
their  respective  roles  and  relationships  under 
the  contract. 

Resident  management  corporations  may 
retain  any  income  that  they  generate  in 
excess  of  estimated  revenues  for  the  project. 
Retained  amounts  may  be  used  for  purposes 
of  improving  the  maintenance  and  operation 
of  public  housing  projects,  establishing 
business  enterprises  that  employ  public 
housing  residents,  or  acquiring  additional 
dwelling  units  for  lower  income  families. 

The  program  contains  special  provisions 
governing  HUD  technical  assistance  to 
resident  councils  and  resident  management 
corporations:  HUD  waiver  of  certain  non- 
statutory requirements  for  resident 
management  corporations  and  the  PHA;  and 
the  employment  of  public  housing 
management  specialists  to  help  determine  the 
feasibility  of,  and  to  help  establish,  resident 
management  corporations,  and  to  provide . 
training  and  other  duties  in  connection  with 
the  daily  operations  of  the  project. 

Funding 

To  aid  in  the  implementation  of  the 
rule,  financial  assistance  is  being  made 
available  to  Resident  Management 
Corporations  (RMCs)  or  Resident 
Councils  (RCs)  that  submit  applications 
in  response  to  this  Notice  that  are 
approved  for  funding  of  technical 
assistance  for  the  development  of 
resident  management  entities,  including 
the  fonnation  of  such  entities,  the 
development  of  the  management 
capability  of  newly  formed  or  existing 
entities,  the  identification  of  the  social 
support  needs  of  residents  of  public 
housing  projects,  and  the  securing  of 
such  support. 

In  FY  1988.  technical  assistance  grants 
totalling  $2.5  million  were  awarded  to  27 
Public  Housing  Agencies  (PHAs)/ 
RMCs/RCs  to  fund  activities  associated 
with  resident  management.  For  FY  1989, 
another  $2.5  million  is  available  for  this 
purpose  (with  the  statutory  limitation 
that  not  more  than  $100,000  may  be 


appiovcd  V. ilh  respect  to  any  public 
housing  project).  Grant  awards  will  be 
made  via  a  Technical  Assistance  Grant 
(TAG)  which  will  define  the  legal 
framework  for  the  rflationship  between 
HUD  and  an  RMC/RC  for  the  proposed 
activities  approved  for  funding.  The 
TAG  will  contain  ai!  applicable 
requirements  which  must  be  complied 
with  in  the  conduct  of  activities 
approved  for  funding,  including 
administrative  requirements  such  as 
progress  reports,  a  final  report,  and  a 
final  audit.  AH  necessary  materals 
regarding  the  TAG  will  be  furnished  at  a 
latiT  dnte. 

This  Notice 

This  Notice  contains  definitions  of  a 
"Project".  "Resident  Council  (RC)". 
"Resident  Management",  and  "Resident 
Management  Corporation  (RMC) '  that 
are  drawn  from  24  CFR  Part  964.  Also 
detailed  in  this  Notice  are  those 
activities  that  are  eligible  for  funding, 
including  expenditures  related  to  the 
establishment  of  an  RMC  and  costs 
assoicated  with  ensuring  the  viability 
and  sound  operation  of  an  RMC  The 
.Notice  also  gives  examples  of  activities 
that  are  not  eligible  for  funding.  The 
application  process  and  the  factors  that 
HUD  will  use  in  evaluating  all 
applications  are  spelled  out  in  sections  6 
and  7,  respectively. 

Section  8  describes  the  selection  and 
approval  procedures,  along  with  the  role 
that  the  Regional  and  Field  Offices  will 
play  in  the  proce.^s,  and  section  9  states 
that  an  RMC  must  spend  the  funds 
received  within  two  years  of  the  award 
of  the  grant.  Sections  10  and  1 1  indicate 
that  Hl^D  Headquarters  will  notify 
Congress  and  the  PHAs.  respectively,  of 
action  taken  on  an  RMCs  application. 
Section  12  advises  that  R.MC's  selected 
for  funding  v.  ill  bo  issued  additional 
instructions  regarding  program 
implementation.  In  section  13,  the  due 
date  is  given  of  each  step  in  the 
processing  schedule. 

1.  Definitions. 

In  accordance  with  24  CFR  I'art  SJM. 
the  following  definitions  apply; 

a.  Project.  Includes  any  of  the 
following  that  meet  the  requirements  of 
Part  964; 

(i)  One  or  more  contiguous  buildings. 
(ii)  An  area  of  contiguous  row  houses. 
(iii)  Scattered  site  biiildings 

b.  Resident  Council  (RC/.  An 
incorporated  or  unincorporated 
nonprofit  organization  or  association 
that  meets  each  of  the  following 
requirements: 

(i)  It  must  be  representatives  of  the 
tenants  it  purports  to  represent. 


Ill)  It  ir,.iy  represtir,!  !i'nii;:;,s  in  more 
than  one  project  or  m  all  of  the  projects 
of  a  PII.A,  but  it  me.sl  fairly  represent 
teniints  from  each  piojcct  that  it 
represents. 

(iii)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  e\ery  three  years). 

(i\ )  It  must  have  a  democratically 
elected  governing  board.  Tlie  voting 
membership  of  the  board  must  consist  of 
tenants  of  the  projert  or  projects  that  the 
tenant  organization  or  resident  council 
represents. 

c.  Resident  Management.  The 
performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  PHA. 

d.  Resident  \lai:c;4ement  Corporation 
(RMC)  The  entity  that  proposes  to  enter 
into,  or  enters  into,  a  management 
contract  with  a  PH.A  that  meets  the 
reqnirempiils  of  Subpart  C  of  24  CFR 
Part  964.  The  cort)Oiation  must  have 
each  of  the  following  characteristics; 

(i)  It  must  be  a  non-profit  organization 
that  is  incorporated  under  the  laws  of 
the  State  in  which  it  is  located. 

(ii)  It  may  be  established  by  more 
than  one  tenant  oiganization  or  resident 
council,  as  long  as  each  such 
organization  or  council  (A)  approves  the 
establishment  of  the  corporation  and  (B) 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(iii)  It  must  have  an  elected  Borird  of 
Directors. 

(iv)  Its  by-laws  rnu.st  require  the  Board 
of  Directors  to  include  representatives 
of  each  tenant  organization  or  resident 
council  involved  in  establishing  the 
corporation. 

(v)  Its  voting  men;Ler&  must  be 
tenants  of  the  project  or  prrijects  it 
manages. 

(vi)  It  must  be  appro\ed  by  the 
resident  council.  If  there  is  no  council,  a 
majority  of  the  households  of  ihe 
projects  must  approve  the  establishment 
of  such  an  organization  to  deteimine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  project. 

The  RViC  may  serve  as  both  the 
le.siuent  management  corporation  and 
the  resident  council  so  long  as  the 
corporation  meets  the  requirements  of  a 
res  dent  council  as  defined  in  paragraph 
(b)  of  this  section. 

2.  Eligibility.  Only  organizations  that 
meet  the  definition  of  an  RC/RMC  set 
forth  in  paragraphs  (b)  and  (d)  of  section 
(1)  will  be  eligible  foi  funding  .inder  this 
Notice,  as  follows: 

(a)  Any  newly  formed  or  existing  RC/ 
RMC.  including  any  RC  formed  for  the 
specific  purpose  of  submitting  an 


application  for  the  determination  of 
feasibility  of  resident  management  in 
any  project(s),  provided  such  RC 
remains  in  existence  for  at  least  the 
term  required  to  make  the  feasibility 
determination. 

(b)  RCs/RMCs  selected  for  funding  in 
FY  1S88  that  received  less  than  the 
statutory  maximum  of  $100,000  per 
project  may  apply  for  an  additional 
grant  not  to  exceed  the  total  statutory 
maximum;  they  may  receive 
consideration  for  up  to  the  additional 
amount  based  on  the  same  evaluation 
factors  applied  to  other  applicants.  No 
special  considerations  will  be  given. 
Projects  which  were  awarded  the 
maximum  amount  of  $100,000  in  FY  1988 
are  not  eligible  to  apply. 

(c)  A  resident  council  which 
represents  more  than  one  project  may 
apply  on  behalf  of  some  or  all  of  the 
projects  it  represents.  In  such  a  case,  an 
individual  project  represented  by  that 
council  may  not  apply  for  technical 
assistance  funding  for  the  same 
activities  that  are  included  in  the 
application  submitted  by  the  larger 
organization. 

3.  Eligible  Activities.  There  are  a 
variety  of  activities  which  may  be 
funded  and  carried  out  by  an  eligible 
RC/RMC. 

Examples  include  any  combination  of 
but  are  not  limited  to,  the  following; 

a.  Determining  the  feasibility  of 
resident  management  by  an  RMC  of  a 
specific  project  or  projects.  Note;  By 
law,  an  RC  must  hire  a  qualified  public 
housing  management  specialist  that  can 
provide  needed  training  and  other 
support  to  assist  in  developing  the 
capabilities  for  resident  management 
and  that  can  perform  related  duties  as 
may  be  agreed  to  in  connection  with  the 
daily  operations  of  a  project. 

b.  Training  of  residents  in  duties 
directly  related  to  the  day-to-day 
management  operations  of  a  project(s) 
and  community  organization.  Board 
development,  and  leadership  training. 

c.  If  resident  management  is 
determined  to  be  feasible,  funds  may  be 
used  to  assist  in  the  actual  creation  of 
the  RMC,  such  as; 

(i)  Consulting  and  legal  assistance  to 
incorporate  the  RMC; 

[ii)  Preparing  by-laws  and  drafting  a 
corporate  charten 

(iii)  Developing  performance 
standards  and  assessment  procedures  to 
measure  the  success  of  the  RMC; 

(iv)  Assistance  in  acquiring  fidelity 
bonding  and  insurance,  but  not  the  cost 
of  the  bonding  and  insurance;  and 

(v)  Assessing  potential  management 
functions  or  tasks  that  the  RMC  might 
undertake. 


d.  hiiplenieiitatiun  u!  aclu.ticjs  b>  .ir, 
RMC  capable  of  performing 
management  functions  associated  with 
the  operation  and  maintenance  of  the 
public  housing  project.  Examples  of 
eligible  tctivities,  in  addition  to  those 
cited  in  paragraphs  (a),  (b).  and  (c)  of 
this  section,  are — 

(i)  Designing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing; 

(ii)  Developing  and  implementing  a 
long-range  planning  system; 

(iii)  Assistance  in  developing  and 
negotiating  management  contracts  and 
related  contract  monitoring  and 
management  procedures; 

(iv)  Designing  and  implementing 
personnel  policies,  performance 
standards  for  measuring  staff 
productivity,  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
management  information  systems, 
occupancj,  and  any  other  recognized 
functional  responsibility  relating  to 
property  management  in  general  and 
public  housing  management  in 
particular  and 

(v)  Identifying  the  social  support 
needs  of  residents  and  securing  of  such 
support,  e.g..  health  clinics,  day  care. 
security,  etc. 

e.  Development  of  economic 
initiatives  to  further  increase  the  self- 
sufficiency  of  a  resident  management 
corporation  and  of  residents.  Such 
activities  may  include; 

(i)  Preparation  of  market  studies, 
management  plans,  or  plans  for  a 
proposed  economic  development 
activity; 

(ii)  Legal  assistance  in  establishing  a 
business  entity;  and 

(iii)  Development  of  co-op  food  stores, 
janitorial  and  maintenance  service 
firms,  etc. 

f  Administrative  costs  necessary  for 
the  implementation  of  activities  outlined 
in  paragraphs  (a)  through  (e)  of  this 
section  are  eligible  costs  and  must 
clearly  support  activities  related  to  the 
goal  of  resident  management.  Eligible 
items  or  activities  include,  but  are  not 
limited  to,  the  following; 

(i)  Salaries  and  consulting  fees  related 
to  the  eligible  activities  above; 

(ii)  Telephone,  telegraph,  printing,  and 
sundry  and  nondwelling  equipment  such 
as  office  supplies  and  furniture:  and 

(iiij  Approved  travel  specifically 
related  to  activities  for  the  development 
and  implementation  of  resident 
management,  including  conference  fees 
for  individual  RC/RMC  s'aff  or  Board 
members,  as  appropriate. 
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A  L'ligible  Activities.  Injlisiblc  items 
(jr  d: 'ivities  includr.  but  are  not  limitod 


to,  the  ft)llowing- 
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including 
h  as  food  and 
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b»>verHijes: 

lb)  Purchd-sf  of  Idr.d  or  buildings  or 
.in\  improvements  to  land  or  buildings: 

!'-!  A'-tivities  not  directly  related  to 
r«'s;dt  nt  managem-^nf,  e.g..  lead-based 
paint  testing  and  abatement,  operating 
tapitni  for  eronorrjr  development 
activities;  ard 

!d!  Purchase  of  dn>  vehicle  (car,  van. 
ptr  1  or  any  other  property  having  a 
useful  life  of  more  than  one  year  and  an 
arquisition  cost  of  S300or  more  per  unit 
unless  approved  by  HUD. 

5.  .Xcthjra  Preceding  Application 
Schmission.  Consistent  with  this  Notice, 
HL'D  may  direct  a  PH.'\  to  notify  its 
existing  RC(s)  and  R.MC|s)  of  this 
funding  opportuntt).  It  is  important  that 
residents  be  advised  that,  even  in  the 
absence  of  an  RC  or  RN(C.  the 
opportunitv  exists  to  establish  a.T  RC.  If 
no  RC  or  RMC  exists  for  any  of  the 
proiec's  HUD  may  direct  a  PHA  to  post 
tflis  Notice  in  a  prominent  location 
within  the  PHA  s  main  nff-ce  is  well  as 
m  e.ich  project  office 

6.  Applicat'on  Developr-tnt  and 
Suhrvssion.  The  RC/RiMC  shall  prepare 
and  submit  the  application(8)  directly  to 
HLD, 

a.  Pnparc:;or..  .\\\  .jpplications /77i;sf 
contain  the  following  .nforiiation  in  the 
order  listed  below 

fi)  Seme  and  address  of  the  RC/RMC. 
A  copy  of  the  RC's/R.VIC's 
organizational  documents,  i.e..  charter. 
articles  of  in(.orporation  (if 
incorporated),  and  by-laws,  Ntciie  and 
phone  number  of  contact  pe-son,  '.-.  tiie 
event  further  information  or  clarification 
13  needed  during  the  appliotion  review 
process, 

(n)  .Vc."!'',  address  crd  phone  number 
of  the  Pijblic  Housing  Agency  (PHA) 
responsible  for  the  project(s)  to  which 
inquiries  may  be  addressed  concerning 
this  application. 

(ill)  .A  ncirrvUvr  statement  of  the 
propos.;d  activities,  along  with  an 
explanation  of  how  the  funds  will  be 
used,  if  approved,  to  determine  the 
feasibility  of  resident  management  and 
to  p'omote  the  formation  and 
developmen'  or  impicp.'ntH'ion  and 
operation  of  resident  management 
en'i'ics;  timeframes  for  completion  of 
proposed  at  tivities;  a  description  of  the 
project  financial  accounting  procedures 
that  are  available  to  ensure  funds  ire 
properly  spent,  or  a  description  of  p'.jns 
to  d'nelop  such  procedures:  staffing 
plans;  and,  if  applicable,  an  explanation 
of  how  the  proposed  activities  will 
enhance  'he  m.inagement  effectiveness 


or  the  scope  of  functions  managed  by  an 
RMC. 

(iv)  Amount  of  funds  requested,  the 
name  of  the  project(s)  for  which  the 
funds  are  proposed  to  be  used,  the 
number  of  units,  a  brief  description  of 
the  project  occupancy  type  (family  or 
elderly],  the  number  of  buildings, 
housing  type  (high-rise,  low-rise,  walk- 
up,  etc.),  and  the  physical  condition  of 
the  project  (interior/exterior). 

(v)  A  budget  with  supporting 
justification  and  documentation  in  the 
form  outlined  in  Appendix  A  of  this 
Notice.  Budget  forms  HUD-52825  may 
be  obtained  from  the  appropriate  PHA 
or  HUD  Field  or  Regional  Office. 

(vi)  The  application  must  be  signed  by 
an  individual  who  is  authorized  to  art 
for  the  RC/RMC  and  must  include  a 
resolution  from  the  RC/RMC  stating  that 
if  agrees  to  comply  with  the  terms  and 
conditions  as  established  under  this 
program  and  under  24  CFR  Part  964.  (See 
Appendix  B  for  a  sample  of  a 
resolution.) 

(vii)  The  applicant  must  specifically 
address  each  of  the  factors  in  the  order 
listed  in  section  7  of  this  Notice. 

In  addition  to  the  above  information, 
the  RC/RMC  may  obtain  a  letter  of 
support  from  the  PHA  indicating  to  what 
extent  it  supports  the  proposed 
activities.  Also,  the  RC/RMC  is 
encouraged  to  include  an  indication  of 
support  by  project  residents  (e.g.,  RC/ 
RMC  Board  resolution,  copies  of 
minutes,  letters,  etc.).  the  neighboring 
community,  local  public  or  private 
groups,  including  local  government 
activities  relating  to  resident 
management  or  economic  development 
initiatives  in  support  of  resident 
management,  and  evidence  of  the  extent 
of  local  public  or  private  sector 
resources  committed  to  the  program. 
Letters  of  support  or  other  evidence  of 
such  support  should  be  included  with 
the  application.  Any  indication  of  such 
support  is  not  mandatory,  but  will  be 
considered  in  reviewing  applications 
received  for  funding. 

b.  Submission.  The  application(s) 
including  the  Budget  must  be  submitted 
in  an  onginal  plus  one  copy  on  SVi'  x 
11"  paper  to  HUD  Hi.  iiM'ers,  Office 
of  Public  Housing.  Rn  n  4201  451 
Seventh  Street  SU  .  W  is^n--' m  DC 
20410.  The  deadline  for  ret-  pt    f 
application(s)  is  June  30, 19H»i  5  K'j  p  m,. 
Eastern  Standard  Time,  at  the  above 
Headquarters  address.  Additionally,  one 
copy  of  the  application  must  be 
submitted  to  the  appropriate  HUD 
Regional  and  Field  Offices.  For  purposes 
of  determining  timely  receipt  of  the 
application,  the  original  submitted  to 
Headquarters  shall  govern.  Hand- 
delivered  application(s)  must  be  in 


Headquarters  by  the  deadline  or  will  not 
be  considered.  Mailed  applications  will 
be  accepted  if  postmarked  on  or  before 
the  deadline  onf/ mailed  by  registered, 
ccrlifit;d  or  Post  Office  Express  Mail. 
Applications  delivered  by  private 
courier  services  such  as  Federal 
Express,  DHL,  Purolator.  etc  ,  will  be 
considered  hand-delivered  and  must  bo 
in  the  Headquarters  Office  by  the  dale 
and  time  specified  above,  (Approved  by 
the  Office  of  Management  and  Budget 
under  control  number  2577-0120,) 

7,  Evaluation  Factors.  Each  of  the 
following  rating  factors  will  be 
considered  by  HUD  in  evaluating  an 
application  for  funding;  (.■\n  applicant 
cm  receive  up  to  100  points.) 

(a)  The  probable  effectiveness  of  the 
proposal  in  meeting  the  needs  of  the 
RC/RMC  and  accomplishing  its  overall 
objectives  for  resident  management, 
taking  into  consideration  such  factors  as 
physical  condition  location,  and  future 
plans  for  rehabilitation  or  demolition, 
(0-30  points,) 

(b)  The  amount  of  experience  in 
community  organization  and  the  success 
of  the  RC/RMC  organization  in 
promoting  tenant  participation  in 
meeting  the  social  services  and  other 
needs  of  Ihe  project  residents.  In  the 
CISC  of  newly  formed  organizations,  the 
experience  and  success  of  individual 
Board  members  will  be  evaluated. 
(0-30  points,) 

(r)  Evidence  of  support  by  residents  of 
the  projects(s)  for  the  activities  bemc 
proposed  (e.g..  RC  or  R\IC  Board 
resolution,  (0-15  Points.) 

(d)  Evidence  that  the  RC/RMC  has  the 
support  of  local  government  officials, 
the  PHA,  and  other  community 
organizations,  including  private  sector 
groups.  (0-15  Points.) 

(e|  Capability  of  handling  financial 
resources  (demonstrated  through 
previous  experience,  adequate  financial 
control  procedures,  etc.)  or  an 
explanation  of  how  such  capability  will 
be  obtained.  [0-10  points] 

8.  Selection  and  .Approval  Procedures. 
The  procedures  to  be  used  will  include 
the  Regional  and  Field  Offices 
concurrently  reviewing  and  evaluating 
the  applications  in  accordance  with  the 
evalu.ition  factors  contained  in  section  7 
of  this  Notice,  to  provide  a  statement 
indie. 1  ting  the  strengths  or  weaknesses 
for  each  evaluation  factor.  Additionally, 
the  Regional  Office  will  submit  to 
Headquarters  recommendations  on  all 
of  the  applications  submitted  for 
funding,  addressing  [\]  th"  level  of 
funding  based  on  the  type  of  activ  ity 
being  proposed  by  RCs/RMCs.  (B)  a 
statement  on  the  physical  condition  of 
the  projectfs).  jC)  other  pertinent 


information  on  the  projocl(s)  where 
activities  arc  being  proposed,  and  (0)  a 
total  score. 

HUD  Headqiiartfrs  will  also  review, 
cvalu.ite  and  score  each  application 
based  on  the  evaluation  criteria  in 
.section  7  of  this  Notice,  HUD 
Headquarters  will  then  rank  all 
applications,  factoring  in  the  rating 
scores  received  from  the  Regional  and 
Field  Offices,  and  will  fund  applications 
in  the  order  of  their  final  ranking  by 
Headquarters  until  the  funds  are 
exhausted,  HUD  will  retain  copies  of  the 
applications  that  are  not  selected  for 
lunding. 

9.  Dcadi'inv  k>r  iisin^  funds.  .\n  RC/ 
RMC  selected  to  participate  in  the 
program  must  expend  all  funds  within 
two  years  from  the  date  a  technical 
assistance  grant  is  executed. 

10.  Cunf^ri^ssional  Notification  and 
Transmittal  of  .Approval  or  Disappnnu! 
letters.  HUD  Headquartei-s  will  be 
responsible  for  preparing  the 
Ciongressional  Notifii  ations  as  well  as 


the  RC/RMC  approval  or  disapproval 
letters. 

11.  PHA  Xutification.  HUD 
Headquarters  will  send  a  notification  to 
I'H.As.  as  appropriate,  listing  the 
applications  received  and  the 
applications  selected  for  funding, 

12.  Implementation.  Additional 
instructions  regarding  program 
implementation  will  be  issued  to  RCs/ 
RMCs  that  are  selected  for  funding. 

13.  Processing  Schedule. 


Due/(tate 


RCs'RWCs      siitTTiit      Applications     A 
Budge!  to  Headquaftefs.  and  RokJ  0(- 

hces  6-30-69 

FO  Submits  recommendations  to  RO I     7-21-89 

RO/FO     submits     recommendation     to  I 

Headquarters s-11-89 

Headquarters  makes  final  setectiofts |    9-01-89 

Congressional      ttolrfication /Transmittal  ' 

of  Approval  or  Disapproval  Letters '    9-04-89 

PHA  Notification _ I    9-0S~89 


Other  .Mailers 

A  Finding  of  No  Significant  Impact 
with  r«;spect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  C¥B.  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Onice  of  the  Rules  Docket  Clerk,  Office- 
of  Ihe  (Jeneral  Counsel.  Department  of 
Housing  and  Urban  Development.  Room 
10270.  451  Seventh  Street  SW.. 
Washington.  DC  20410. 

The  collection  of  information 
requirements  contained  in  this  Notice 
has  been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  has  been 
assigned  OMB  control  number  2577- 
0120.  Sttction  6  of  this  Notice  has  been 
determined  by  the  Department  to 
contain  collection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


Tabulat.on  of  Annual  Rfpokting  Burden  Notice  -Amplications  for  Fiscal  Year  1989  Funds  for  Public  Housit*G 

Resident  ManacementTechnical Assistance 


Descnptlon  of  information  collection 


Applcafion  development  and  sutwnission.. 


Section  of  2i  CFR  affected 


6  (Entirety)-.. 


iNomber  of  1  i  j~ 

number  of     responses  ■  Total  annual  Hours  per     t_..i  4..^ 

respondents!        per          '~~-.~  ~- — ^     Total  hours 
respondents 


ISO 


responses  :  response 


\ 


1i 


i5o: 


161 


2,400 


Thomas  Sherman. 

Acting  General  Deputy  Assistant  SuLivtan 

f,>r  Pi:  1,1  ir  nnd  fpdhin  Heiisin};. 
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VOL 


S/)'vi'*^r 


hfpe>'<if  /^ 


0MB  So.      2577-004^ 


a 

V. 


'Z 


'< 


H-    89-a 


M-    89-3 


NAME  OF  'HA 


COMPREHENSIVE  ASSESSMENT  PROGRAM  BUDGE' 
CART  II     SU<'POHTl\G  PaGF  S 


-OF. 


ITfM 
NUMBER 


A ;c ^  ■ 


AiSeSSMtNT  OF  NEtC 


OtSCRIPTION  OF  i'HOPOSEO/AI'PnOVED  ACTION 


PHOJECT 

NuMBen 


fUNUS 
RtOUESTEO 


»HUD  APPBOVEO 
FUNDS 


M-  e9-i 


1410.4 


1410.10 


^^-  89-4 


4-89-5 


1430.2 


14  ■'S,  > 


.v..''r.-..t;i:  Tin  ical  Jd  1  jr  i-^i 
a.  Existing  staif  is  iiisaf f icient  Co 
determine  social  sorviccs  needs. 


i.XlSt  ..~,  J  S^df  f   is 

Corpoiation. 


Leqi.    Ex.-ense 


sufficient  to 
nlity  of  estab- 

-l.ir.aqeinent 


Leqdi    assistance  IS  rT-.-,essary  tO 

irccrrcrate  t-.e  = -i  ' 

Travel 

Ir.f^r ratio:-,  and  trai.-iir,3  is  necessary 
for  -r.a  i .;;  ;es'.:"  j.  ;-r  leneniation  of 
t;.e  ;.  r.?','ra~ . 


Consultant  Fees 

The  existing  fir.ar.cial 

system  is  inadequate 


'-.ina-iement 


Nondwelling  Eqjipr.ent -Expendable 

Or  t  Ice  t;rr,itar'»  r.eed*i  "or  ^i'^w  5tiff. 


Id.  Hire  a  staff  persun  to  coordinate  the       VA-iO-1 
i        identification  of  social  services  needs  and 
I   to  >..«>- jrf  supportive  services  to  <iidress    ; 

thOSf  T.-   ••  li.  i 

|b.  Hire  a  Housing  Management  Specialist  to 
datermine  the  feasibility  of  establishi.ig 
a  Resident  Management  Corporation  (RI'IC)  . 


I   Hire  an  attorney  on  an  as  needed  basis  to 

1   process  the  incorporation  of  the  PMC.  if    VA-30-1 

I   determined  feasible. 

'A.   Travel  to  the  State-Wide  Conference  on      VA-30-1 
I   Social  Services  in  Virginia  1  person  for 

'        7  days  «jS11C  per  dieir.  , 

I  I 

|b.  Travel  to  HUD  sponsored  training  on  RMCs 
I   1  persons  for  2  days  eS83  per  dien. 


Hire  a  consultant  to  dusign  and  icpleraent   VA-30-1 
a  financial  management  systeir.. 


Pirchase  two  de=V  ar  '  c'-.airs  f-;r  ..'^ff 

ilent:f;.--3  i-  M-i--  •-..  VA-30-1 


5i,S00 
22,bOO 


29.C0C 


7,000 


828 
330 


498 


40,000 


672 


X 


o 


■^uo-tjuitt-azt 


8  LL  NG  COOi   4;'0-3,VC 


11 
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Appendi.x  B — Resolution  of  Axreemenl 
to  Comply  With  HL D  Terms  and 
Conditions  for  Technical  Assistance 

11  '•   '    >    'It     iaif  (if  resident  council  oi 
irsdcf;  rii.ir  121  Tpcnt  corporation)  Is 
.ip  pi  >  "i;  foi  '(•(  hnical  assistance  funds  from 
the  nf;.ir!r  tit  of  Housing  and  Urban 
PfM  icp'^crT   HUD)  to  further  its  objectii'es 
in  r.  pr*'-.!-!'  n^  thp  residents  of  the  (name  ol 

\"'.'  II    (■■.■..  the  undersigned,  as  the 
.fir,  rrn.riti  btutv  of  the  (name  of  RC  or  RMC) 
rtj:ri-sent,;ix  ihc  -piititTS  of  thr  suid  project 
hove  voted  lo  niiop*   ti-.ii  i:ii  mlu;  '  as 
r\  (ii'Tied  hv  ihcir  '^  i^- r.-fs  affiled 
''•■■■•■..iniliT    '':('  f!i'i,<'Vvi''i;  r.-'Snliition. 

/ics  '  ;;  ■',  'h,!!  !t,(  ,"...7-''  I'f  resident 
coiirr.:  (i;  rrs  cicn'  m<ir  'i^i—'ent  corporation) 
ap'pes  !(.  "f-":;    \  v.'^  h\',  te-rrs   ind 
jondi'ions  i'\p:i:H^vi'.   n  (U'[)  >  \   tice 
announcir.^  .ippi'Cit'i'-s  'nr  tci  '  i^'.-.t' 
nssistan(-e,  ^fp'n  .i'.,f  prtvws  uns  ■■[  J4  i.YH 
Part;)W  Rfs;.;ent  Mar,„.jf;nc-'  ir,  I'  !:]'( 
Housing,  f'-o\  Siurs  iif  »r.\  \t':,t\i..(\tl 
ussisiiifK  (■  c"  i;.:  t^jrcement  entered  into  with 
IR'U.  dnd  (' \  other  stipulations  made  by 
HUD  and  <)»rred  to  in  writing  by  a  duly 
('uihorizcd  rrpreseniative  of  this  organiziition 
p»'rt,iinlnH  lo  the  technical  assistanre 
provided  by  Hl.'IJ. 

Witnesseth: 

(si^niiture) 

(typed  name)  i 

(signature) 

IfV'pecJ  p.imt! 

iKH  Di  (    w*-l  1  iiiH  Kiled  ."v-ICMW  8:4.'i  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICO-920-09-4 120-02  I  | 

Availability  of  Draft  Data  Adequacy 
Standards  for  Green  River-Hams  ForV 
Coal  Region 

aoency:  B  ;t  1  j  ot  I.ind  Manuxement. 

Irtc'xir 

ACTION:  No'a  it  of  .*\\  aikihilits  of  iDraft 
Dat><  .Adequacy  Standards  fiu  Grt.-en 
R'.ver-Hans  (-'ork  Re«:(ir  ^'td  tO-Day 
Puh'.ic  Comment  Period. 


SUMMARY:  Proposed  Data  Adequacy 

S'.tndards  for  the  Green  River-Hams 
Fork  Coal  re^on  arc  available  upon 
reqaest  besinnins  May  12. 1989.  The 
p  :!i';c  IS  invitcd  to  comment  on  the 
proposed  standards 

DATES:  To  rfcpue  cimbidcration.  public 
(  irnmcnts  on  the  Draft  Data  Adequacy 
S'.indard.s  must  be  received  by  Monday. 
June  12.  \9H9  Comments  should  be 
submitted  to  Betsv  Daniel  at  the  address 
shown  l)flov\ 


ADOflESS:  Copies  of  the  Draft  Data 
.Adequacy  Standards  mjiy  be  obtained 
from  the  Public  Room  of  the  Colorado 
Stale  Office,  Bureau  of  Land 
Manajjement.  2850  Youngfield  Street. 
Lakevvood.  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rf'-v  D.i.-.ir!  ,'■  .rrs.  '~t,  -rtc  ■••.-.  noai 
:  .tr-rR- 

SUPPLEMENTARY  INFORMATION:  1  he 
Draft  [)   'a  Ailt-quacy  Standards  contain 
recommended  levels  of  data  to  be 
acquired  prior  to  the  competitive  leasing 
of  federal  coal  tracts,  v\'hpther  coal  is 
leased  in  response  to  application  or  by 
the  regional  leasing  process.  Data 
standards  are  proposed  for  geology, 
paleontology,  soils,  water,  vegetation, 
vsildlife,  air,  cultural  resources, 
socioeconomics,  and  land-use 
disciplines  within  the  Green  River-Hams 
Fork  region. 

The  proposed  standards  were 
prepared  by  a  multidisciplinary  task 
force  composed  of  Bureau  of  Land 
Management  (Bl^i)  resource  specialists. 
The  task  force  was  authorized  by  the 
Green  River-Hams  Fork  Regional  Coal 
Team  (RCT)  at  its  October  9, 1987. 
meeting.  By  decision  of  the  Secretary 
(dated  Februar\'  21. 1986).  the 
Department  of  Interior  has  directed  that 
each  coal  region  prepare  Data  Adequacy 
Standards  to  guide  the  coal  leasing 
process  in  that  region. 

The  RCT  welcomes  comments  on  any 
aspect  of  these  standards.  Public 
comments  received  will  be  considered 
during  preparation  of  final  Data 
Adequacy  Standards.  The  final 
standards  will  be  presented  for  approval 
at  the  next  RCT  meeting,  planned  for 
June  27. 1989. 

Jenny  L  Saunders. 

Acting  State  Director. 
Dale:  May  4. 1989. 

|FR  Do( .  89-11323  Tiled  5-  10-89;  8:4.")  am| 
BILLING  COOC  *:K'  »*  « 

(Mr-920-09-41 11-11;  MTM  709131 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Garfield  County,  Montana 

Under  the  provisions  of  Pub.  L.  97-t51. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  70913.  Garfield  County. 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 


10-;i''f  rcspf(;ti\('!y.  Payment  of  a  S5(Xi 
administration  fee  has  been  niadft. 

Having  met  all  the  requirements  for 
rcinstatemttnt  of  the  lease  as  sot  out  in 
srclioii  31  (dj  and  (f)  of  the  Miticral 
Lands  I.CMSiag  Act  of  192(1  {.iO  I'.S.C. 
iWi).  the  Bureau  of  Uind  Management  is 
prfiposiiig  to  reinstate  the  lease. 
effcclivc  as  of  the  date  of  termination, 
sulijcct  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
lental  and  royalty  rates  cited  above,  and 
rcimbuisetnent  for  cost  of  publication  of 
this  Notice. 

Il.itj.i!  Miiv  :  U4«J 
lune  .A.  Bailey, 
Chief,  l^asiiif;  Unit. 

IVRntii    n'i-!irv40  Filed  T   irv-mi;8:45an>) 
BILUNO  COOC  «310-ON-M 


iOR-943-09-4214-10;GP9-213;OR-11159| 

Termination  of  Proposed  Withdrawal 
and  Reservation  of  Land;  Oregon; 
Correction 

AGENCY:  Ruieau  of  Land  Manaiicnienl. 
Interior. 

action:  Termination. 


SUMMARY:  i  his  notiie  will  correct  errors 

in  the  land  description  in  the 
lermm.ition  of  Proposed  Withdrawal 
and  Reservation  of  Land  piif)lished  in 
the  Federal  Register  on  November  17, 
1907. 

EFFECTIVE  DATE:  May  11    IWW 

FOR  FURTHER  INFORMATION  CONTACT: 

C.hanip  Vaughan,  BLM  Oregon  State 
Office.  PO.  Box  J9(i.S.  Portland.  Ore«.!on 

9"j()b 

In  FR  Doc.  8~-2(J4"3,  puiilished  at  page 
4:!9,'i(l  in  the  issue  of  Tuesd;;y.  November 
17.  191'-,  make  the  followinji  corrections; 

On  page  43950,  the  thirteenth  line  of 
the  land  description  under  B.ichelor 
Butte  Recieation  Area  which  reads  "sec. 
19,  lot  4.  N'aNT:'^  and  NE^NW'.4:"  is 
herebv  corrected  to  read  "sec.  19.  lot  1. 
N'2NE'-4  andNT.'^NW'.," 

On  pa^e  43951,  the  second  line  of  the 
land  description  under  Todd  Lake 
Recreation  Area  which  reads  "sec.  7, 
SF.'^SVVS  and  S'^SF:'^'  is  hereby 
(.orrected  to  read  "sec.  8.  SFUSW-*  and 
S'iSEVr. 

IJated-  M,iy  '(.  10fl<<. 
B.  LaVcUe  Black. 

C  ■'(■/.  Bai .  '  (>>  Lands  and  Minerals 

Operations 

!FR  Dot  89-11341  Filed  5-10-«9;  8:45  am] 

BILLING  COOE  4310-33-M 


[NM  940-08-4111-15,  NM  NM  532261 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  43 
CFR  3108.2-3,  Judy  Harris  petitioned  for 
reinstate  of  oil  and  gas  lease  NM  NM 
53226  covering  the  follovvin.o  described 
lands  located  in; 

T.  2  S..  R.  28  F...  NMPM. 

Sec.  19;  Losts  1-4,  E'2.  E'/^iVV',.;  20:  All;  30: 
£4:  31;  Lots  3,  4,  E'sSW-^,  SE'*:  34:  Ail; 
.3.5;  All. 

Containing  3.T9.2a  acres. 

It  has  been  shown  to  my  satisfaction 
(hat  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

.No  valid  lease  has  been  issued 
affecting  the  lands.  The  Lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  S5.00  per  acre 
and  16'-^3  percent,  respectively.  Payment 
of  a  $500  administrative  fee  has  been 
made. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
August  1.  1988 

Dr'-i.v   MdV  2.  1989. 
Dolores  L  Vigil. 

Acting  Chief.  Adjudication  Section. 
|FR  D,)r,  89-11375  Filed  >  10-89;  8:45  am) 
BILUNG  COOE  4310-64^ 


(CA-060-09-4320-101 

California  Desert  District  Grazing 
Advisory  Board  Meeting 

SUMMARY:  Notice  i.s  herftl)y  given  in 
accordance  with  Pub.  L.  94-579,  Title  IV. 
section  403.  that  a  public  meeting  of  the 
California  Desert  District  Graiiing 
Advisory  Board  will  be  held  on 
Thursday,  June  8, 1989  from  10:(XJ  am.  to 
4:00  p.m.  in  the  Board  Room,  Barstow 
Fire  District  Headquarters,  861  Barstow 
Road.  Barstow.  California  92311. 

The  agenda  for  the  meeting  will 
include: 

— Wild  Horse  and  Burro  Management 
—Range  .Management  Perspertiv  ps  bv 

Resource  Area 
—Interim  and  VVildeiness  Management 
—Riparian  M.inagement 
— Desert  Plan  .Amendment  Discussion 

The  meeting  is  open  lo  the  public. 
with  time  allotted  for  public  comment 
after  each  agenda  isubject  has  been 
presented. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  California  Desert 
District  Office,  1695  Spruce  Street, 


Riv«»side.  California  92507,  and  will  be 
available  there  for  public  inspection 
during  regular  business  hours — 7:45  a.m. 
to  4:30  p.m.  (PDT)— within  30  days 
following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

C(jnt.!(  t  the  Bureau  of  Land 
Manayernent.  California  Desert  District 
Office,  Larry  Morgan.  1693  Spruce 
Streftt.  Riverside,  California  92507.  (714) 
351-6402. 

i:)„ted:  M.i>  5   1t<89. 
Wesley  T.  Chamtiers. 
Acting  District  Manager. 
[FR  Doc.  89-11338  Filed  5-10-89;  8;45  am) 

BILLING  CODE  4310-40-tl 


IID-942-09-4730-121 

Filing  of  Plats  of  Survey;  Idaho 

The  pl.its  of  survey  of  the  following 
described  land,  were  officially  filed  in 
the  Idaho  Slate  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
l():0(.)a.m..  May  2.  1989. 

I  he  plat  representing  the  dependent 
resui  vey  of  portions  of  the  west  and 
north  boundaries,  subdivisional  lines, 
and  meanders  of  the  left  bank  of  the 
Payette  River;  the  subdivision  of  certain 
sections  and  the  survey  of  lot  10.  in 
section  18.  T.  8  N..  R.  3  E.,  Boise 
Meridian,  Idaho.  Group  737.  was 
accepted  April  4. 1989. 

The  plat  represenbng  the  dependent 
resurvey  of  portions  of  the  south  and 
north  boundaries,  subdivisional  lines 
and  the  1885  meanders  of  the  left  bank 
of  the  Snake  River  in  section  3;  the 
subdivision  of  certain  sections  and  the 
sur\  ey  of  the  present  left  bank  of  the 
Snake  River  in  sections  3  and  4.  T.  8  S., 
R.  13  E.,  Boise  Meridian,  Idaho,  Group 
672,  was  accepted  April  10. 1989. 

These  surveys  were  executed  lo  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  MantigemenL  3380  Americana 
Terrace,  Boise.  Idaho.  83706. 
May  2.  1989. 
lerrold  E.  Knight. 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Dor.  89-11339  Filed  5-10-89:  8:45  am| 

BILLING  CODE  4310-GG-ll 


Bureau  of  Mines 

Advisory  Committee  on  Mining  and 
Mineral  Resources  Research;  Meeting. 

The  Advisory  Committee  on  .Mining 
and  Mineral  Resources  Research  will 
meet  hrom  8:00  a.m.  to  5:00  p.m.  (or 
completion  of  business)  on  Wednesday. 


June  7, 1989.  in  the  Secretary  s 
Conference  Room  (Room  5160).  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets  NW.,  Washington  DC  20240. 
The  proposed  agenda  is: 

1.  Welcome  and  charge  to  the 

Committee  by  the  Secretary  of  the 
Interior. 

2.  Approval  of  the  minutes  of  the 

meeting  of  November  17, 198a 

3.  Presentation  by  the  National  Stone 

Association  (NSA)  on  the 
cooperative  quarrying  curriculum 
with  the  University  of  Missouri- 
Rolla.  and  NSA's  desire  to  initiate 
similar  programs  with  other  mineral 
institutes. 

4.  Status  of  1989  legislation  affecting  the 

Mineral  Institutes  program. 

5.  Status  of  1989  grants. 

8.  Status  of  final  regulations. 

7.  Discussion  concerning  generic  mineral 

technology  centers: 
Report  on  proposal  to  establish  a 

strategic  and  critical  minerals 

center. 
Mechanism  to  establish  new  centers 

and  to  phase-out  or  consolidate 

exisbng  centers 
Establishment  of  a  procedure  for  the 

review  of  existing  generic  centers. 

8.  Establishment  of  a  procedure  for  the 

review  of  mineral  institute 
eligibility. 

9.  New  business. 

This  meeting  is  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come,  first- 
served  basis.  Written  statements 
concerning  the  subjects  are  welcome. 

In  order  to  assure  admittance  to  the 
building,  visitors  who  expect  to  attend 
should  inform  Dr.  Ronald  A.  Munson. 
Chief,  Office  of  Mineral  Institutes. 
Bureau  of  Mines.  Mail  Stop  1020.  2401  E 
Street  NW..  Washington  DC  20241. 
phone  (202)  634-1328.  no  later  than 
noon,  Tuesday.  June  6. 

Dated:  May  8. 1989. 
|obn  D.  Morgan, 
Acting  Director. 

(FR  Doc.  89-11298  Filed  S-10-89;  8.45  am) 
BILLING  COOC  4310-S3-M 


M'ner3"s  Man,3gement  Service 

Development  Operations  Coordination 
Document,  Conquest  Expiora'"j'"'  C3. 

agency:  Minerals  Management  Ser\ice. 
ACTION:  Notice  of  the  Receipt  of  a 
I  roposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Lui.^ucst  Exploration  Company  has 
submitted  a  DOCD  describing  the 


20452 


Federal  Register       Vol.  .'")4.  .No.  91.)  /  Ihnrsday.  .May    11,  1989  /  Notices 


iictuitirs  It  proposes  to  conduct  on 
Lease  OCS-C  5192,  Bio.  k  115.  Vermilion 

A  rt'  ,i      n  ff  l;  hi  ,r>o    I  i  1 1 1  i  u     1 1\  .*      Pr  f  t  r  >>  bCiwl 


Those  practices  and  procedures  arc 
set  out  in  revised  §  250.34  of  Title  30  ot 
ihorPD 


as  respondents;  (1)  The  Dudley  Shearing 
.Mat  hine  Manufacturing  Co..  Ltd 

r"niiHli.u"l    thp  RHtish  r^i:innfMrlnrer  of 


Federal  Register   /  Vol,  54.  No.  9{)    ''  Thi.isday     N!,i>    1!     !mh'<  /  Notices 


2(M33 


this  notice.  Copies  of  all  nonconfidential 
documents  on  the  record  of  the  original 
investigation  are  in  stonige  but  will  be 


of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 


of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  Hplerminatinn  will 


20452 
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.(Cti\it:fs  It  priiposfs  to  (.onduct  on 
l.f'Hst>  OCS-C  5192.  B\nvk  115,  Vermilion 

Arc,).  offsh(jrf>  I.<)j;s  .iii.i   Proposed 

pl.tr.s  for  tho  ah<i\e  art  h  [iTw.idc  fur  the 

(ir\(  lopmiTt  ,ind  pnxijct'on  of 

h_s dr(r<irb(i;is  v\.:th  SLpport  activities  to 

be  coiiducle(!  fmrr.  an  (\isting  onshore 

1  ;isc  located  a!  Fresh  VWiicr  City. 

l.oLiisidna. 

DATE:  The  subject  DOCU  \\  as  deemed 
.submitted  nn  April  28,  198P  Co -nmfiifs 
pitisi  he  received  wilh'n  15  d  ivs  of  tht; 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  ManaRemt-nt  Service. 

AOOHESSES:  A  ropy  of  thft  suhiei  t 
DOCD  IS  a\:i:!ah!e  fur  f'lihi'.f  rev  lew  at 
the  Public  Informatinp  Office.  Gulf  of 
Mexico  OCS  Regrin,  Minerals 
Management  Service.  12t)l  Elmwood 
Park  Boulevard,  Room  114.  \ew 
Orleans,  Louisiar.a  (Office  Ho'irs.  8  a.m. 
to  4:30  p.m  ,  Moni.iv  throujjh  Friday).  A 
(opy  of  the  DOCU  a:.d  ;he 
at  r  onipanyins  Consistency  CertiRcation 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
{■■-n  lied  on  the  ICth  Floor  of  the  Stale 
l.<nds  and  .Natural  Resources  Building, 
b25  North  4!h  Street.  Baton  Rouge, 
Louisiana  (Office  Hours.  8  a.m.  to  4:30 
p  m,,  Mond  ly  throush  Friday).  The 
pu*  lie  may  submit  comments  to  tho 
Coast, d  Manaacment  Section.  Attention 
OCS  Plans  P;st  Ofice  Box  44487.  Baton 
Ro.iae,  Lou'Si-iPa  70805 

FOR  FURTHER  INFOftMATtOM  CONTACT 

Mr  W  Williamson:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
!",.*''rm  and  Pipeline  Section, 
I.\pi.;ra'ion,'  Uevelopment  Plans  Unit: 
IrU'phone  1504)  7;i6-28"4 

SUPPLEMENTARY  IMFORMATION:  The 

purpose  of  this  NotK.e  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  re\  iew, 
.^ddl'lo^,,lllv    'h  s  \  ;';:,e  is  to  inform  the 
public,  p'TSuan!  to  5  930.61  of  Title  15  of 
the  CFR  iha'  th"  Coastal  Management 
Sec  lion/  L<juisiana  Department  of 
Natural  Resources  :s  ••  viewing  the 
DCX^D  for  f:onsistencv  w'th  the 
Louisiana  Coastal  Resources  Program. 

ReviseJ  rules  «c.erning  practices  and 
procedures  under  which  ihe  Minerals 
ManaKemenI  Service  makes  information 
ccn'amed  in  DOCDs  available  to 
affected  States,  executives  of  affected 
!o<,al  governments,  and  other  interested 
parties  became  effe<  tive  May  31,  1988 
i:..l  FK  10.')!15), 


Those  practices  and  procedures  art- 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Hale  May  I.IHBB. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCf> 
Region. 
|FR  Doc.  8<*-1134Z  Filed  5-10-89:  8:45  atr) 

BILLING  CCOe   Oin-MB-M 


INTERNATIONAL  TRADE 
COIVIMISSION 

Mnveatigatton  No  337-TA-252! 

Certain  Heavy-Duty  Mobile  Scrap 
Shears;  Judicial  Remand  and 
Reopening  of  the  Investigation 

agency:  US,  International  Trade 

Corrniission. 
action:  Notice, 

summary:  Notice  is  hereby  given  that  in 
response  to  a  mandate  issued  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  ("the  Federal  Circuit")  on  March 
14, 1989.  the  U,S,  International  Trade 
Commission  hereby  reopens  the  above- 
captioncd  investigation  for  further 
proceedings  in  accordance  with  the 
Federal  Circuit's  instructions.  The 
Commission  also  has  issued  an  order 
and  opinion  providing  speciHc 
instructions  for  adjudication  of  the 
issues  presented  as  a  result  of  the 
remand,  the  issuance  of  an  initial 
determination  ("ID")  by  an 
administrative  law  judge,  and  Final 
disposition  of  the  investigation  by  the 
Commission, 

DATE:  T^e  effective  date  for  reopening  fif 
the  subject  investigation  is  May  11. 1989. 
The  administrative  deadlines  for 
issuance  and  final  disposition  of  the  ID 
are  provided  in  the  Commission  Opinion 
accompanying  the  Commission  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.N.  Smilhey.  Esq.,  Office  of  the  General 
Counsel.  U.S,  International  Trade 
Commission,  telephone  202-252-1061. 

SUPPLEMENTARY  INFORMATION: 

H.u.kyrtiund 

investigation  No,  337-TA-252 
originally  was  conducted  in  1986  and 
1987  to  determine  whether  there  was  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337  (1982  and  Supp. 
IV  1986))  in  the  importation  or  sale  of 
certain  heavy-duty  mobile  scrap  shears 
from  the  United  Kingdom.  The  imported 
shears  were  accused  of  infringing  all  22 
claims  of  U.S,  Letters  Patent  4,519,135 
("the  '135  patent").  The  complainant 
was  LaBounty  Manufacturing  Co..  Inc. 
("LaBounty"),  sole  licensee  of  the  '135 
patent.  The  following  firms  were  named 


as  re.spondt'ntf<:  (1)  The  Diuiley  SLi-aring 
,Ma(  hine  Manufacturing  (^(j..  Ltd, 
("Dudley"),  the  Bntish  m:inufactiirer  of 
the  accused  scrap  shears:  and  |2) 
Dudley  Shearing  Inc.  ("Dudley"),  its  U,S. 
subsiciiary  So^  51  FR  2-261  (|u!y  W. 
19Hb| 

The  investigation  was  terminated  6 
months  after  it  was  instituted,  when  the 
Commission  determined  not  to  review 
an  initial  detern:ination  ("ID")  granliny 
Dudley's  motion  fur  a  summarv' 
determination  on  the  issue  of 
infringement.  The  ID  held  that  Dudley's 
shears  did  not  infringe  the  patent  claims 
in  controversy  (and  thus  had  not  been 
imported  or  sold  in  violation  of  section 
3,'i:).  Sfr  Order  No.  21  (Dec.  24,  19H7):  52 
FR  ,i.501  (Feb  4,  1087). 

LaDounty  appealed  to  the  F'ederal 
Circuit.  On  March  14,  1989,  the  Federal 
Circuit  issued  a  mandate  concerning  the 
Commission'.s  determination  of  no 
infringement.  The  mandate  and  the 
accompanying  opinion  affirmed  the 
Comniisions  d(  terminatum  in  part, 
vacated  it  in  part,  and  remanded  certain 
issues  to  the  Commission  for  additional 
findings  in  accordance  with  the  Federal 
Circuit's  opinion.  See  LaBnimty 
Manufacturing.  Inc.  v.  L 'uited States 
International  1  rade  Commission. 
Appeal  Nos,  87-1258  and  87-1525.  Slip 
Op.  (Feb.  21.  198PJ  and  Mandate  (.Mar. 
14,  1989) 

In  response  to  the  Federal  Circuit's 
mandate,  the  investigation  will  be 
reopened  upon  publication  of  this  notice 
in  the  Federal  Register  In  addition  the 
Commission  has  issued  an  order  and 
opinion  providing  for  adjudication  of  the 
specific  issues  cited  by  the  Federal 
Circuit  and  the  issue  of  whether  the 
importation  or  sale  of  the  accused 
shear.s  violates  section  337  as  amended 
(19  U.S.C.  1337  ( !982).  o.s  nnwrtcifd  h\i 
section  1342  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Pub.  L.  No, 
100-J18.  102  Slat.  1107  and  1212-1216 
(19881) 

Public  inspection 

Copies  of  the  io!!owin<j  documents 
will  be  available  for  public  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.  Monday  through  Fndav)  in 
the  Office  of  the  Secretary.  US 
International  Trade  Commission.  500  F] 
Street  SW.,  Docket  Section.  Room  112, 
Washington,  DC  20436,  telephone  202- 
252-1000:  the  Commission  Order,  the 
aciompanying  Commission  Opinion,  the 
Federal  Circuils  mandate  and  opinion. 
Order  No.  21  (the  determination  vacated 
in  part  by  the  Federal  Circuit),  the  '135 
patent,  and  all  other  nonconfidential 
documents  filed  in  connection  with  the 
subject  invesligatum  after  public.ition  of 


this  notice.  Copies  of  all  nonconfidential 
documents  on  the  record  of  the  original 
investigation  are  in  storage  but  will  be 
retrieved  for  inspection  upon  request. 
Such  requests  should  be  directed  to  the 
following  person,  orally  or  in  writing,  at 
least  2  whole  business  days  before  the 
planned  date  of  inspection:  Ms  Ruby 
Dionne,  Docket  Section  Chief.  Office  of 
the  Secretary,  U.S.  Infernat'onal  Trade 
Commission,  500  E  Street  SW  .  D(>cke( 
Section,  Room  112,  Washington.  DC 
20436,  telephone  202-252-1799. 

Hearing-impaired  indiv  iduals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-252- 
1810. 

Kenneth  R.  Mason, 

Secretary: 

Issued:  May  1.  1989, 
jFR  Doc.  89-11250  Filed  ^10-89:  8:45  am] 

BILLING  CODE  7070-02-W 


I  Investigation  No.  731-TA-405  (Final)] 

Sewn  Cloth  Headwear  From  the 
People's  Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673ib])  (the  Act), 
that  an  industry  in  the  L'nited  States  is 
not  materially  injured  or  threatened 
with  material  injury,  and  the 
establishment  of  an  industry  m  the 
United  States  is  not  materially  retarded, 
!)y  reason  of  imports  from  the  People's 
Republic  of  China  of  sewn  cloth 
headwear,^  provided  fur  in  subheadings 
6114.20.00,  6114.30.30,  6204,23.00, 
6204.29.20,  6204,29.40,  6209  90,30. 
6209  90.40.  6211.32.00.  6211  33  0<l 
6211  42.00.  6211.43.  6211.49  00. 
6.502,00,20-6502.00.90.  inclusive; 
6504,00,30-6504.00.90.  inclusive:  and 
6,505,90  (except  6505.90.30  and 
6,505.90.40)  of  the  Harm.onized  Tariff 
Schedule  of  the  United  States  (UTS). 
that  have  been  found  by  the  Department 


'  The  record  is  defined  in  ih.t.  207. 2(h)  of  ihe 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

^  The  headwear  subject  to  this  investigation 
includes  hats,  caps,  visors,  and  other  headwear,  all 
Ihe  foregoing  made  fur  Itniited  or  woven  fabrics  of 
vegr'able  fibers  (including  co'lon.  flax,  and  ramie), 
or  manmade  nbers  and/or  of  blends  thereof,  and 
assembled  from  two  or  more  cul  pieces  of  fabric 
and  then  sewed  1  he  subject  headwear  was 
formerly  provided  for  in  items  702.0600,  702.0000, 
702.1200,  702.1400  702  2000,  702.3200,  703.0540, 
703.0550,  703.0560,  7031.1000,  703  1640,  703.1650.  and 
under  various  items  m  part  bK  of  schedule  3  of  Ihe 
Tariff  Schedules  of  the  United  States  .■inn.Hoted 
[TSl'SA]. 


of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  Novembers, 
1988.  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  sewn  cloth 
headwear  from  the  People's  Republic  of 
China  were  being  sold  at  LTFV  within 
the  meaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of »'""  Secretary, 
U.S.  Internationa!  Trade  C-.  mission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
December  6,  1988  (53  FR  49247).  The 
hearing  was  held  in  Washington,  DC,  on 
March  29, 1989,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  Ihe 
Secretary  of  Commerce  on  May  1, 1989, 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2183 
(May  1989),  entitled  "Sewn  Cloth 
Headwear  from  the  People's  Republic  of 
China:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-405  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  order  of  the  Commission, 
Kenneth  R.  Mason, 

Secretaiy. 

Issued:  May  3, 1989. 
[FR  Dor   89-11251  Filed  5-10-89:  8:45  am] 
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[Investigation  337-TA-288I 

Certain  Straight  Knife  Cloth  Cutting 
Machines;  Receipt  of  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of  Consent 
Order  Agreement 

agency:  U.S.  International  Trade 
Commission, 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Chuan  Neng  Enterprises  Co., 
Ltd.,  John  E,  Fox,  Inc,  and  .New  and 
Used  Equipment  Co. 

supplfmentary  information:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 


of  1930  (19  U.S.C.  1337).  Under  tnc 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  May  1, 1989. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  decuments  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a,m,  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  US. 
International  Trade  Commission,  500  R 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-252-1000,  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810, 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register,  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  if. 

FOR  FURTHER  INrOWM*Ti,..>N  COMACT: 

Ruby  j.  Uionne,  Utiice  oi  ine  secretary, 
U.S.  International  Trade  Commission, 
Telephone  202-252-1805. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 
Issued:  April  28, 1989. 

|FR  Doc.  89-11252  Filed  &-10-B9:  8:45  ami 
BILLING  COOE  7020-02-W 


INTERST,6  Tl  COMMF  «Ct 
COMMiSSION 

f  )  Ps'-tf-  No  ,:-90(Sub2)l 

Railroad  Cost  Recovery  Procedures 

agency:  interstate  L-omnierce 
Commission. 
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action:  Notice. 


SUMMAHV;  Thi;  Commission  is  proposinjj 

tu  calruldte  tho  weights  for  the  three 
ni.iior  composition  Lategories  of  the 
n.i'eriHls  and  supplies  component  of  the 
.ill-int  '.iisive  index  of  railrodd  costs 
usinj^  drttrt  supplied  only  by  the  large 
railro.ids  which  currently  supply  actual 
pi'co  data  and  wcijjhis  within  the  three 
mjior  calp«ories  ins  opposed  to  all 
Class  I  railroads)  No  other  revisions  are 
pri  pc'pd 

DATES;  Notices  of  irnei'.t  to  file 
comTiPPts  are  dup  May  28. 1989.  A 
riv.  ,sed  sen,  ice  list  will  be  issued  shortly 
•hprpjftpr.  A  copy  of  all  comments  and 
r.'piii's  must  be  served  on  each  purty 
anpe-trins  on  that  revised  list. 
(  I'Tine'^.ts  must  be  filed  by  June  26, 
1989.  Replies  are  due  30  days  thereafter. 
ADDRESS:  Office  of  the  Secretary,  Case 
Control  Dran  .h.  Interstate  Commerce 
ConiMission,  VVashmaton,  DC  20423. 
F0«  FURTHER  IMFORMATION  CONTACT: 
\\:!iidni  T,  Bono,  (202 1  275-''Jt4  Robert 
C  Hdsek,  (202)  2:-.'>-OH38  (TUI)  fr 
bt.armg  impaired  (2021  2r5-l"2'l!. 

SUPPLEMENTARY  INFORMATION:  On 

l^tnd.iry  2.  19fi5  the  CcT:r;i:ss :■,.::  f-i.Tved  a 
liecisum  (Fx  Parte  No.  290  (Sub-No,  2), 
/i\.  •,'toJ  r  'sf  Recovery  Procedures,  50 
FR  87.  [anujry  2. 1985]  which  adopted 
the  all-inclusive  mdex  currently  used  to 
ra"  uiaie  tne  quarterly  Rail  Cost 
Ad'ustmeni  Factor  (RCAF).  That  index 
.nrludes  a  materials  and  supplies 
component  which  is  calculated  using  a 
market  basket  of  railroad  purchases. 
That  market  basket  consists  of  thr^e 
niajtii  compos:'ion  categories;  (1)  Forest 
products,  (2;  n 'la;  products  and  (3) 
other  products.  A  total  of  thirty-eight 
individual  items  are  included  in  the 
three  composition  categories.  The  seven 
largest  Class  I  railroads  provide  price 
data  for  the  individual  items  and  the 
internal  weights  within  each  of  the  three 
composition  categories.  Interral  weights 
are  the  expenditure  for  each  item  shown 
as  a  percentage  of  total  expenditures  for 
all  items  in  a  given  composition 
category.  All  Class  I  line-haul  railroads 
provide  data  for  weighting  the  three 
composition  categories  into  a  single 
materials  and  supplies  index. 

On  July  27, 1988  the  Association  of 
.American  Railroads  petitioned  to  use 
data  supplied  only  by  the  seven  largest 
ri  198  I  railroads  (as  opposed  to  all  Class 
1  Railroads)  in  the  calculation  of  the 
materials  and  supplies  index     i 
component. 

The  Commission  is  proposing  that  the 
methodology  for  calculating  the 
materials  and  supplies  component  of  the 
index  be  revised  to  use  data  supplied 
only  by  the  seven  large  railroads  which 


currently  supply  prices  for  individual 
items.  Other  Class  1  hne-haul  railroads 
would  no  longer  be  required  to  furnish 
materials  and  supplies  data.  No  other 
aspects  of  the  indexing  methodology  are 
proposed  to  be  changed. 

Comments  are  requested  on  the 
acceptability  of  the  proposed  change 
and  its  effect  on  the  materials  and 
supplies  component,  the  total  index  and 
the  RCAF, 

Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
275-1721. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation  It 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Authority:  49  U.S.C.  10321. 10707a,  S  U.S.C. 
553. 

Dated:  May  3, 1969. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley.  and  Phillips. 
NoreU  R.  .McGee. 
Secretary. 
(FR  Doc.  89-11353  Filed  5-10-89:  8:45  ami 
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LEGAL  SERVICES  CORPORATtON 

Funding  Availability  for  Law  School 
Civil  Clinical  Programs 

agency;  Legal  Services  Corporation. 
ACTION:  Announcement  of  funding. 

summary:  The  Legal  Services 
Corporation  (LSC)  announces  that  grant 
funds  are  available  for  improving  the 
quality  of  Law  School  Civil  Clinical 
Programs  (LSCCP).  The  Corporation 
may  distribute  up  to  fifteen  (15)  one-time 
non-recurring  grants  to  geographically 
dispersed  law  schools  of  varying  sizes. 
Each  grant  will  be  for  12  months. 
Applicants  may  request  funding  of  up  to 
S75.000  per  grant.  All  grants  will  be 
awarded  pursuant  to  authority  conferred 
by  section  1006(a)(1)(B)  (42  U.S.C. 
2996e(a)(l)(B))  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
Each  applicant  is  required  to  guarantee 
that  a  substantial  portion  (more  than  50 
porcent)  of  the  total  funding  for  its 
LSCCP  will  come  from  non-Federal 
sources  and  that  federally  funded  assets 
and  projects  will  not  be  counted  as  part 
of  any  in-kind  services. 

Proposals  for  grants  will  be  solicited 
from  ail  law  schools  that  are  currently 
accredited  by  the  American  Bar 
Association,  or  accredited  for  purposes 
of  bar  admission  by  the  state  bar 
association  of  the  state  in  which  the  law 
school  is  located.  Proposals  may  be 
submitted  by  either  a  single  law  school 


or  a  c;i'.TSortiu;n  of  law  schools.  Each 
applicant  must  submit  appropriate 
dnciimentation  of  eligibility. 

DATE;  Grant  proposals  must  be  received 
(;>  the  Office  of  Field  Ser\ices  on  or 
before  June  16,  1989.  Grant  awards  will 
i)e  annount.cd  b\  July  1989. 

ADDRESSES:  Office  of  Field  Services. 
Legal  Services  Corporation.  400  Virginia 
Avenue  SU'..  Washington,  UC  2(kJ24- 
2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Charles  T.  Moses,  III,  Associate 
Director,  Office  of  Field  Services,  (202) 
Bfi3-iaj7, 

SUPPLEMENTARY  INFORMATION:  CongreSS 

has  recognized  LSC  support  of  clinical 
education  by  earmarking  specific  funds 
for  law  school  clinical  grants.  This  grant 
program  is  designed  to  provide 
monetary  assistance  for  expansion  or 
development  of  law  school  clinical 
programs  that  address  the  civil  legal 
needs  of  poor  persons.  This  expanison 
may  include  inc  reasing  the  number  of 
supervising  attorneys  and  participating 
students,  developing  new  areas  of 
clinical  coverage,  providing  legal 
services  to  I.SC-e!igil)le  ciients  who  are 
not  otherwise  receiving  legal  assistance. 
developing  projects  that  provide 
services  to  underserved  segmenis  of  the 
population  (eg.  Native  American, 
handicapped,  homebound,  isolated,  and 
rural  resident'.)  or  filling  in  the  gaps  in 
existing  .services  and  resources. 

All  proposals  will  be  reviewed  to 
ensure  that  each  is  responsive  to  the 
minimum  req'jirements  set  forth  in  this 
solicitation  Final  selection  of  grantees 
will  be  made  by  the  President  of  LSC, 
following  submission  of  non-bine' ng 
recommendations  from  an  advisory 
committee  comprised  of  outside  private 
experts  and  LSC  staff.  The  following 
criteria,  which  have  been  grouped  into 
four  basic  categories,  will  be  used  to 
assess  each  proposal: 

I.  Definition  of  Service  Delivery  and 
Student  Training  Objectives  (10-20°<.) 

A  clear  description  of  proposed  clinic 
objectives,  both  w'ith  respect  to  the 
increase  of  basic  legal  services  to  the 
local  client  eligible  population  and  to 
the  training  of  law  students.  Specific 
objectives  such  as  the  plans  for  an 
increase  in  the  number  of  students 
trained  or  eligible  clients  served  are 
encouraged. 

1!  Clear  Project  Design  Necessarv  to 
Fuinn  the  Clinic  Objectives  (2O-.10''o| 

A.  A  clear  description  of  proposed 
clinic  structure  and  activities  intended 
to  increase  basic  legal  services  to  the 


local  client-eligible  population  in  an 
effective  and  economii  al  manner. 

B.  Evidence  that  the  proposed  clinic 
provides  for  high  iju.ility  edai.ation  and 
tr, lining  of  students  m  tin  nci.es.safy 
ureas  of  the  !.jw  and  is  equipped  to 
deliver  high  quality  legal  servif^es  in  a 
cost-effoi  ti\  e  manner, 

in.  Management  Structure  Hequir»>d  lo 
Fulfill  the  Objectives  (20-30%) 

A  F\  iflence  that  the  i  lime  director 
and  key  clinic  staff  have  the  necessary 
qualifications  and  experience  to 
effectively  administer  the  proposed 
clinic  and  will  be  aiile  to  allocate  an 
adequate  amount  of  time  and  resourct^s 
to  the  t  Hnic.  This  is  especially  so  with 
regards  to  the  provision  of  appropriate 
levels  of  student  supen  ision  by  faculty 
members,  clinu,  staff  attorneys,  or 
private  pro  bona  practitioners. 

B,  A  clear  and  concise  ev alii.tiion  plan 
to  examine  whr^ther  chnic  olijer fives 
have  been  att, lined, 

IV  Community  Support  (10-20%) 

A.  It  is  highly  recommended  that  the 

law  school  clinic  applicants  expl.im  how 
proposed  activities  and  services 
complempnt  the  local  prov  iders'  srrv  u  e 
priorities.  The  extent  to  which  a 
cooperative  effort  exists  bpfwern  an 
area's  courts  and  the  corresponding 
area's  law  school  clinics  should  lie 
included.  Letters  or  other  evidence  ot 
support  by  these  courts  for  the  proposed 
clinic  may  be  attached  where 
appropriate.  I^w  school  clinic  proposals 
that  are  supported  by  the  local  courts 
are  encouraged. 

B.  Support  by  the  private  heir  that 
results  in  increased  attorney 
participation  \n  the  law  school  clinir 
program  is  .ilso  encouraged  by  I^C  and 
should  be  specifically  encouraged  by 
each  applicant. 

V  I'niversity  Commitment  Outside 
Funding  (16-20%) 

A.  The  grant  applicant  should  show 
the  degree  to  which  the  institution's 
regular  budget  is  ciirrentiy  allocated  to 
its  clinical  education  program  and  to  its 
clinical  activities.  Evidence  that  such 
budgetary  supp^irt  levels  will  he 
nniin'aint'ii  dv.fr\fi  and  beyond  the  term 
of  the  grant  is  also  needed.  The  v  l.ibility 
of  the  civil  clinic  bevond  the  term  of  the 
gmnt  must  be  specifically  addressed 

B.  Each  applicant  should  demnnstrale 
that  the  applu  ant  plans  lo  m.ike  ,Hn 
adequate  in-kind  con'riWu'ion  In  order 
to  maximize  delivery  ot  legal  services, 
indiri'ct  adminislrafive  costs  may  not  \v 
paid  LSC  grant  funds. 

Note:  Federally  funded  assrts  and  pn>f«^:rs 

■  .innot  iw  rniinteii  as  nn  unkind 
iaii  Iriiiiilions. 


C.  A  budget  that  is  adequate  to 
support  clinic  educational  and  basic 
service  delivery  activities  and  that  is 
based  on  costs  that  are  reasonable  in 
relation  to  the  duration  and  objectives 
of  the  proposed  clinic. 

To  ensure  nationwide  participation 
and  geographic  distribution,  OFS  has 
created  seven  administrative  regions  to 
be  used  solely  for  the  purposes  of  this 
project.  The  bonnd.iries  of  these  regions 
were  drawn  h.ised  upur  the  need  for 
c'r-'C'-^ph-i   iiis;ie:S'i%r.  .^nd  the 
( :.ir>ir,iiiiin  s  desi-e  rnat  each  region 
contain  a  generally  proportionate 
number  of  states  as  well  as  eligible  law 
schools.  Depending  upon  the  availabihty 
of  qualified  applicants,  at  least  one 
grantee  will  be  chosen  from  earh  of  the 
following  ';>>i,  •■•-  rtpions; 

Region  1: 

Connecticut 
Maine 

Massachusetts 
New  Hampshire 
New  jersey 
New  'York 
Rhode  Island 
Vermont 

Region  2: 

Delaware 

District  of  Columbia 

Kentucky 

Maryland 

North  Carolina 

Virginia 

West  Virginia 

Region  3: 

Alabama 

Arkansas 

Florida 

Georgia 

Louisiana 

Mississippi 

North  Carolina 

South  Carolina 

Tennessee 

Region  4: 

Illinois 

Indiana 

Michigan 

Ohio 

Pennsylvania 

Rtigiim  S.- 
Colorado 
Kansas 
Missouri 
New  Mexico 
Oklahoma 
Texas 

Region  ft- 

.Alaska 
Idaho 


Iowa 

Minnesota 

Montana 

Nebraska 

North  Dakota 

Oregon 

South  Dakota 

Washington 

Wisconsin 

Wyoming 

Region  7: 

Arizona 

California 

Hawaii 

Nevada 

Utah 

Micronesia 

Guam 

Maureen  R.  Bozell, 

Corpcrorion  Secretory. 

|FR  Dor  «9-n288  Filed  5-10-H9:  ».*a  itrn\ 
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LOWT.R  MISSISSIPPI  OEl'^A 
OE  Vt  LOPMF  HI  COMMISSION 


Mei 


ncs 


Bdckgroiiiid 

The  Lower  Mississippi  Delta 
Development  Commission  was  created 
by  Pub.  L  100-460.  sijpied  on  Octolier  1. 
1988.  The  purpose  of  the  Commission  is 
lo  identify  and  study  the  er.omimic 
development,  infrastructure, 
employmenU  transportation,  resoiirw 
development,  education,  health  care, 
housing,  and  recreation  needs  of  the 
Lower  Mississippi  Delta  region  by 
seeking  and  encouraging  the 
participation  of  interested  citizens, 
public  officials,  groups,  agencies,  and 
others  in  developing  a  10-year  plan  thai 
makes  recommendations  and 
establishes  priorities  to  alleviate  the 
needs  identified.  The  Commission  will 
make  its  report  lo  Congress,  the 
President,  and  the  Governors  of 
Arkansas.  Illinois.  Kentucky,  LouiMaii.<. 
Mississippi,  Missouri,  and  Tennessee, 
no  later  than  May  14, 1990. 

This  notice  announces  a  meeting  .ind 
public  hearing  of  the  commission. 

Meeting 

Time:  4:00  p.m..  May  24,  198R 
Place:  Giant  City  lA>dgo.  GianI  t»t> 

State  Park.  Makanda.  Illinois  B^'l.SH. 

Phone:  (618)  457-4921 
Status:  Open  Meeting 

Public  Hearing 

Time:  10;30  a.m..  May  25. 1989 
Place:  Shawnee  Community  Collnge. 

College  Road.  Ulhn.  Illinois  62992. 

Phone:  (filfl)  6.14-2242. 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Guidetines  and  Submissions 
Requirements  for  Antennas  on  Federal 
Property  In  tfie  National  Capital  Region 

agency:  NiiMonul  Cupitul  Planniiix 

Comirission. 

ACTION:  Amendments  to  guidelines  and 

>-  ''rTvssion  requirements. 

summary:  On  Junuary  7, 1988.  the 

Ndtion.il  CapiUil  Pldnning  Commission 
INCPC)  ddopted  guidelines  and 
submission  rc(iuiroment8  for  the 
inst,'",i';iir.  (if  i-iicrawave  antennas  on 
Kidt'ii  '>i;ts  ir  'hf  National  Capital 
Kt  VII"  [l:ir  "g  ;n"  ,far  in  which  those 
j;'  idLh.nus  VM'.'-e  i::  effect,  proposals  for  a 
number  of  large  antennas  of  other  types 
'11  Frdf  ral  sites,  because  of  their  size 
I'd  \   .i.al  I  haracter,  raised  further 
s^  It  s  if  ,i,(.(   sf  effects  on  the  scenic 
(  r  >r  ' !( '  J'  ire  Vation's  Capital  The 
■imcndcd  ,«  iidpltnes  adopted  by  the 
Co.-nrnis'^ion  on  April  ft,  19Bfl.  permit 
FedtTHl  HRencies  to  install  certain 
I  I.isscs  of  antennas  "as  a  matter  of 
nyht     without  submission  to  the 
Commission.  The  amendment  delegates 
to  the  Executive  Director  limited 
authority  to  approve  antennas 
consistent  with  approved  master  plans. 
The  amendment  also  makes  changes  in 
the  general  design  criteria  to  clarify 
their  applicability  to  both  rooftop  and 
ground-level  antenna  installations  and 
to  further  the  objective  of 
unobnisiveness  in  installations 
DATE:  Ma\  11,  ]9m 

FOR  FURTHER  INFORMATION  CONTACT: 
K(<t!(Tt  K,  Circ-iham.  As.sis'a;':  f-.\»  cutive 
Dirt  (.101  for  Operations.  National 
Captdl  Planning  Commission.  1325  G 
Street,  NVV.,  Washington.  DC  20576  or 
()V  trlcpbone  at  202 '"24-0206.. 

K«5indld  VV  Griffith. 
F.Kecutive  Director. 

The  National  Capital  Planning 
(Commission  (Commission)  finds  that 
certain  antennas,  such  as  microwave 
(terr(  st.'-ia!  and  satellite  earth  stationl 
and  large  yagi  and  whip  antennas,  may 
adversely  impact  the  aesthetics  of  the 
National  Capital  Region  (NCR)  and  the 


health  and  welfare  of  its  population 
Therefore,  in  order  to  minimize  the 
visual  impacts  of  such  antennas  on  the 
landscape,  skyline,  and  scenic  ctiuracter 
of  the  Nation's  Capital,  and  on  the 
general  appearance  of  Federal  facilities, 
and  to  protect  the  public  from  any 
potential  adverse  radio  frequency 
biological  effects  from  transmitting 
antennas,  the  Commission  is  providing 
the  following  Guidelines  and 
Submission  Requirements  to  be  used  by 
Federal  agencies  in  the  NCR  in  the 
preparation  and  submission  of  plans  for 
antenna  installations.  (The  NCR 
inrludes  Montgomery  and  Prince 
Cifiirge's  Counties  in  Maryland; 
Arlington.  Fairfax,  Loudoun,  and  Prince 
W  illiam  Counties,  and  the  independent 
cities  within  the  outer  boundaries 
thereof  in  Virginia;  and  the  District  of 
Columbia.) 

A.  Prior  to  the  installation  of  any 
anlenna(8)  on  Federal  property  in  the 
NCR.  except  as  noted  in  section  A.l, 
below.  Federal  agencies  shall  submit 
(pursuant  to  section  5  of  the  National 
Capital  Planning  Act  of  1952,  as 
amended;  D,C.  Code,  1981  edition, 
section  5-432,  in  the  District  of 
Columbia;  and.  as  appropriate,  section  4 
of  the  International  Center  Act  of  1968, 
as  amended)  such  installation  proposal 
to  the  Commission  for  review  and 
comment.  Approval  by  the  Commission 
of  such  installation  will  normally  be 
limited  to  five  years.  This  time  period 
may  be  increased  to  10  years  at  the 
Commission's  discretion  where  the 
proposed  antenna(s)  will  not  have 
adverse  impacts  on  the  Monumental 
Core  '  and  surrounding  lands, 
designated  Historic  Districts,  and 
hearby  residential  areas. 

1.  Exceptions 

The  following  types  of  antenna 
installations  may  be  made  without 
referral  to  the  Commission,  provided 
that  there  are  no  existing  antennas  on 
the  a^ected  building  or  site: 

a.  Up  to  two  ultra  high  frequency-very 
high  frequency  television  and/or 
frequency  modulation  radio  receiving 
antennas  with  the  boom  or  any  active 
element  not  exceeding  eight  feet  in 
length  and  the  mounted  vertical 
dimension  (from  the  point  on  the  ground 
or  building  at  which  the  antenna  is 
mounted  to  the  highest  point  of  any 
active  element,  tower,  mast.  pole,  or 


'  The  Munumenlul  Core  includes  the  Mall.  Ellipso 
and  White  Mouse  Grounds.  Wdshinglon  Monument 
Grounds,  EdS*  dnd  West  Potomac  Parks  Federal 
Triangle.  Northwest  Rectangle  Federal  office  area. 
Southwest  Federal  office  area,  Arlington  NationHJ 
Cemetery.  I.ady  Bird  lohnson  Park,  and  the 
Pentagon. 


related  support  element)  not  exceeding 
12  feet: 

b.  A  super  high  frequency  antenna 
with  the  active  element  not  exceeding 
three  feet  in  any  dimension  and  the 
mounted  vertical  dimension  not 

<x(  eeding  12  feet: 

c.  Up  to  two  whip  antennas  not 
exceeding  two  and  one  half  inches  in 
diameter  and  a  mounted  dimension 
(vertically  and  laterally,  for  antennas 
that  include  two  or  more  prongs  or 
attachments)  of  12  feet  in  any  direction: 

d.  An  antenna  of  any  type,  except  a 
transmitlins  microwave  antenna, 
entirely  enclosed  within  an  existing 
building  (including  the  penthouse 
portion  of  a  building):  and 

e.  A  temporary  antenna  to  be  mounted 
on  a  building,  the  ground,  or  a  vehicle 
for  a  period  not  to  exceed  14  days  (fiO 
days  in  cases  invoK  ing  Fcdernl  law 
enforcement  and  national  security 
matters),  provided  the  temporary 
placement  does  not  alter  the  site  or 
inr.lding  and  that  all  necessary  safety 
precautions'are  observed  in  the 
temporarj'  placement. 

2.  Specific  Submission  Requirements 

The  following  materials  shall  he 
sul  mitted  with  each  antenna 
installation  proposal: 

a.  Statement  of  need,  including 
lustification  for  the  size  of  the  antenna 
justification  for  multiple  antenna 
installations,  and  other  appropriate  data 
regarding  the  particular  installation 
consistent  with  security  limitations. 

b.  Description  of  any  existing 
antennas  located  on  the  affected 
building  and/or  site  of  a  proposed 
antenna  and  their  functional 
relationship  to  the  proposed  antenna,  if 
any,  including,  where  the  existing 
antennas  are  under  control  of  the 
Federal  agency  proposing  the  new 
installation,  a  discussion  of  the  need  for 
any  existing  antennas  that  are  proposed 
to  remain. 

c.  Site  plan  and  building  elevations 
(for  antennas  mounted  on  a  building) 
showing  the  form,  dimensions,  and 
location  of  the  proposed  antennajs).  any 
existing-to-remain  antennas,  and 
proposed  screening  elements, 

d.  Construction  drawings  showing  the 
proposed  method  of  installation 

e.  Description  of  the  texture  and  t  olor 
of  antenna  materials  to  be  used, 

f.  Screening  plan,  where  appropriate, 
including  proposed  materials,  color  and 
texture  of  screening  elements  for  rooftop 
and  ground-level  installations  and,  for 
ground-level  installations  only,  the 
number,  species,  and  sizes  of  trees  and 
shrubs  to  be  used  as  a  screen. 


g.  Sight  line  studies  of  the  proposed 
installation  and  alternatives  considered 
illustrating  the  extent  to  which  the 
proposed  antenna(s)  will  be  visible  from 
the  surrounding  streets,  public  open 
spaces,  and  nearby  residential  areas 

h.  Description  of  alternatives 
considered  to  meet  the  tele- 
communication needs  of  the  submitting 
agency. 

3.  General  Criteria  Applying  to  Antenna 
Installations 

The  following  general  criteria  shou  d 
guide  the  design,  and  will  be  applied  in 
the  Commission's  review,  of  antenna 
installation  proposals: 

a.  Consistent  with  technical 
communications  requirements,  rooftop 
antennas  should  be  installed  at  the 
lowest  possible  elevation  above  the 
roofline,  set  back  as  far  as  possible  from 
all  edges  of  the  roof,  and  screened  to  the 
extent  practicable  from  any  public 
views  in  cases  in  which  screening 
designs  compatible  with  the 
architectural  character  of  the  affected 
building  can  be  developed  (see  Section 
D,  below).  Ground-level  antennas 
should  be  sited  in  locations  that 
minimize  public  views,  installed  ii  the 
lowest  possible  elevation  above  grade, 
and  screened  'o  the  extent  practicable 
by  landscaping  or  other  screening 
elements, 

b.  Materials  used  m  the  construction 
of  antennas  and  their  mountings  should 
not  be  bright,  shiny,  or  renecti\'e  and 
should  be  of  a  color  that  blends  v.ifh  the 
surrounding  l)\iilding  materials  or 
landscape. 

c.  ,^ny  masts  or  towers  should  be  non- 
combustible,  corrosion  resistant  or 
corrosion  protected,  and  protected 
against  electrolytic  action. 

d.  All  antennas  should  be  adequately 
grounded  to  protect  against  a  direct 
lightning  strike. 

4.  Review  by  the  Executive  Director 

The  Commission  delegates  to  the 
Executive  Director  the  function  of 
approving  proposals  for  antenna 
installations,  except  microwave 
transmitting  antennas,  that  are: 

a.  Located  on  a  reservation  or  site  for 
which  the  Commission  has  submitted  its 
report  and  recommendations  on  a 
current  master  plan: 

b.  Consistent  with  the 
recommendations  of  the  Commission  on 
the  land  use  and  circulation  plan 
elements  of  the  master  plan;  and 

c.  Determined  by  the  Executive 
Director  to: 

i.  Have  no  adverse  impact  on  the 
environment; 


ii.  Have  no  visual  impact  on 
properties  beyond  the  boundaries  of  the 
Feder.il  resi'nati(.in  or  site;  and 

111  Meet  the  general  criteria  of  Section 
A. 3  of  these  Guidelines  and  Submission 
Requirements. 

5.  Review  Schedule  and  Process 

Agencies  proposing  antenna 
installations  shall  make  submissions  to 
the  Commission  (including  submissions 
that  may  be  handled  by  the  Executive 
Director  under  delegated  authority)  in 
accordance  with  established  monthly 
deadlines  available  from  the 
Commission  staff.  Submission  deadlines 
are  normally  approximately  30  days  in 
advance  of  the  scheduled  Commission 
meeting  at  which  a  particular  proposal 
will  be  considered  by  the  Commission. 
The  Commission  staff  will  notify  the 
sponsoring  agency  of  the  schedule  for 
review  and  any  need  for  participation  in 
the  presentation  of  the  submission  to  the 
Commission  at  the  scheduled  meeting. 
Notification  of  the  Commission  action 
on  a  submission  will  be  provided  by 
letter  to  the  sponsoring  agency 
immediately  following  such  action, 

B  Federal  agencies  may  request  an 
extension  of  the  approval  prior  to 
expiration  of  the  original  approval.  The 
request  should  be  accompanied  by  a 
certification  that: 

1.  The  original  installation  is 
structurally  sound  and  continues  to  meet 
all  the  submission  requirements; 

2.  Clearly  establishes  the  continued 
need  for  the  installation;  and 

3.  Technological  advances  have  not 
offered  any  alternatives  that  permit  the 
elimination  of  the  antenna  or  reduction 
in  its  size  to  minimize  the  visual 
impacts. 

Any  antenna  installation  that  does  not 
receive  recertification  by  the 
Commission  should  be  dismantled  and 
removed  as  soon  as  possible  after  the 
expiration  of  the  commission's  approval 
period. 

C.  To  the  extent  possible.  Federal 
agencies  should  anticipate  the  need  for 
antennas  on  all  new  buildings  and 
design  such  buildings  in  such  a  fashion 
as  to  screen  the  needed  antennas  in  a 
manner  appropriate  to  the  design  of 
each  building. 

D.  Rooftop  antennas  on  existing 
Federal  buildings  or  ground-level 
installations  in  the  .NCR  should  be 
designed  and  installed  in  a  manner  that 
minimizes  or  eliminates  their  visual 
impacts  on  adjacent  properties, 
including  public  rights-of-way  and 
nearby  residential  areas.  Where 
appropriate  to  the  character  of  a 
building,  retrofitting  to  screen  antennas 
not  accommodated  in  original  building 
designs  and  plans  should  be  considered. 


Various  architectuial  solutions  arc 
possible  for  retro-fitting  buildings  to 
screen  antenna  installations.  The 
architectural  style,  orientation,  available 
rooftop  space,  and  structural  character 
of  a  building,  as  well  as  the  heights  of 
neighboring  buildings,  are  all  important 
considerations  in  the  retro-fit  option 
selected.  A  variety  of  materials, 
including  plastic,  fiberglass,  and  glass 
can  be  used  to  screen  or  obscure 
antennas.  Any  materials  that  do  not 
block  the  passage  of  the  radio  frequency 
signals  are  suitable  as  a  screen. 

E.  Reasonable  precautions  are 
necessary  in  locating  and  operating 
transmitting  antennas,  because  of 
potential  adverse  radio  frequency 
biological  effects.  In  light  of  the 
numerous  variables  regarding  power 
and  frequency  levels  for  each 
installation,  electromagnetic  radiation 
inipacts  will  have  to  be  evaluated  on  a 
siie  specific  basis  taking  into  account 
any  existing  nearby  emission  sources. 
AH  submissions  to  the  Commission  for  a 
transmitting  antenna  should  be 
accompanied  by  an  environmental 
assessment.  The  environmental 
assessment  shall  include,  among  other 
considerations,  an  estimate  of  the 
electromagnetic  radiation  levels  at  10. 
50, 100.  500, 1,000  and  2,000  feet  from  the 
installation  in  milliwatts  per  square 
centimeter  and  the  safeguards  proposed 
to  protect  the  public  from  any  potential 
adverse  biological  effects.  A 
manufacturer's  certification  as  to 
electromagnetic  radiation  at  the  above 
distances  and  a  statement  by  the 
sponsoring  agency  that  the  proposed 
antenna  installation  meets  all  American 
.National  Standards  Institute  (ANSI) 
time  averaged  radio  frequency  exposure 
standards  should  be  made  part  of  the 
environmental  assessment.  The 
Commission  will  continue  to  seek  state- 
of-the-art  information  on  health  and 
human  safety  issues  and  shall  apply  that 
information  and  resulting  awareness  of 
issues  in  reviewing  and  approving 
antenna  installations. 

F.  All  agencies  responsible  for 
antenna  installations  existing  at  the  time 
of  ther  adoption  of  these  Guidelines  are 
required  to  apply  for  approval  of  all 
such  installations  in  accordance  with 
the  provisions  of  section  5  of  these 
requirements,  as  applicable,  within  five 
years  after  the  adoption  of  these 
Guidelines  and  Submission 
Requirements. 

G.  These  Guidelines  are  general  in 
nature  and  convey  the  spirit  of  the 
concerns  regarding  potential  adverse 
visual  and/or  bio-effect  impacts  to  be 
mitigated.  Each  installation  is  a  special 
case,  and  the  appropriateness  of  the 
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solutions  selected  to  reduce  the  visual 
impacts  will,  in  large  measure,  be 
dt'termippd  hv  thp  narliniLir  Inr  ^hiin  or 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


that  particular  meeting.  The  texts  of  such 
statements  shall  not  exceed  five  double- 
spaced  typed  pages  each. 
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0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 
Conies  of  the  renort  niav  also  lip 


would  not  involve  a  significant  change 
in  the  probability  or  consequences  of 

^nv  ;^rriH*>nt  r>rovir»iicli7  o\'^\\\ciiaA    XKq 


Commission  concludes  mat  ttie 
proposed  action  will  not  have  a 

.,:__:r: >  _ff < •■ i;«..  . 
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solutions  selected  to  reduce  the  visual 
impacts  will,  m  large  measure,  be 
dete."mined  by  the  parliculdr  locatiun  or 
locations  chosen  for  the  installation  and 
the  architectural  character  of  the 
li'jilding.  These  Guidelines  provide 
aeneraj  criteria  to  be  applied  on  a  case- 
b\  -case  basis.  They  are  intended  to — 
<ipp!v  to  anv  existing  antennas  that  are 
moved  or  relocated  to  another  location 
on  the  Federal  facility  Federal  agencies 
are  encouraged  to  arrange  for  )oint  use 
f^f  antennas  where\  er  possible. 

H,  The  Commission  will,  m  its  review 
of  proposals  for  antenna  installations, 
be  particularly  concerned  with  the 
submitting  agency's  statement  of  need, 
justification  of  antenna  size,  and 
measures  employed  to  minimize  the 
visual  impacts  of  the  proposed 
installation,  in  cases  in  which  it  has 
previously  approved  site  and  building 
plans  for  facilities  on  which  antennas 
arc  proposed,  the  Commission  will 
review  such  proposals,  on  a  case-by- 
cn^e  basis  as  modiPications  to  the 
previously  approved  site  and  building 
p  1 .1  .^  s 

j!  R  Uqc,  89-il2tt2  Fiif-d  5-!iJ-8y:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Theater  Advirsory  Panel;  Meeting 

Pursuant  to  section  10ta)(2)  of  the 
Federal  Advisory  Committee  (Pub.  L  92- 
463).  as  amended,  notice  is  herf;by  given 
that  a  meeting  of  the  Theater  Advisory 
Panel  (Challenge  111  Section)  to  the 
National  Council  on  the  Arts  will  be 
b.Ad  on  |une  2.  1989.  from  9-  30  am,.— 5:30 
p  m.  in  Room  MO-7  a!  the  \ancv  Hanks 
Center,  llOO  Penns>'K  ania  Aienue, 
.\VV  ,  Washington.  DC  205CX3, 

A  portion  uf  this  meeting  vmI',  be  open 
to  the  public  on  [une  2,  1969  from  9:iU 
am — 10:00  am.  The  topics  for 
discussion  will  be  policy  issues. 

The  remaining  porton  of  this  m.eeting 
on  June  2. 1989  from  10:00  a.m.— 5:30 
p.m..  is  for  the  purpose  of  Panel  review. 
discission,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
ciriplicants  In  accordance  with  the 
determination  of  the  Ch;i"TT-an 
pjli'ished  in  the  Federal  Register  of 
Feb'uan,'  13.  1980.  these  sessions  will  be 
closed  to  the  puinu:  pi.rsujnt  to 
subsection  (cJ14),  (6)  and  (9)(B)  of 
section  5521  of  Title  5.  United  States 
Cddf 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW,.  Washington 
DC  20506.  202/682.5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  pror  to  the 
meeting 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms, 
Yvonne  M,  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20)06.  or  call  202/662-5433. 
May  3,  1189 
YvoaiM  M.  Sabiiw. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
IFR  Doc  89-11272  Filed  5-10-89:  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Interagency  Arctic  Researcti  Policy 
Committee;  Meeting 

In  accordance  with  the  Arctic 
Research  and  Policy  Act,  Pub.  L  98-373. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Interagency  Arctic  Research  Policy 
Committee. 

Date  and  Time:  June  1, 1989,  9:30  a.m. 

Place:  National  Science  Foundation.  Room 
543  1800  G  Street  NW  .  Washington,  DC. 

Type  of  Meeting:  Open,  but  part  of  the 
mpeting  will  be  closed  for  a  discussion  of 
agency  budget  initiatives. 

Contact  Person:  Jerry  Brown,  Division  of 
Polar  Programs.  Room  627.  National  Science 
Foundation,  Washington.  DC  20550. 
Telephone:  (202)  357-7817. 

Purpose  of  Meeting:  The  Interagency  Arctic 
Research  Policy  Committee  was  established 
by  Pub.  L  96-373.  the  Arctic  Research  and 
Policy  Act.  to  survey  arctic  research,  help 
determine  priorities  for  future  arctic  research. 
develop  a  national  arctic  research  policy, 
prepare  a  single,  integrated  multi-agency 
budget  request  for  arctic  research,  develop  a 
plan  to  implement  national  arctic  research 
policy,  and  facilitate  cooperation  in  and 
coordination  of  arctic  research. 

Agenda: 
Open  Session  9:30  a.m. 

1.  Status  Reports  on  Arctic  Social  Sciences 
and  Health  Research 

2.  Other  Business 
Closed  Session 

Discussion  of  Agency  Arctic  Budget 
Initiatives. 

Public  Participation:  Committee  meetinjjs 
are  not  designed  as  public  hearings  and  will 
not  normally  receive  verbal  comments  from 
observers  unless  specifically  invited  by  the 
Committee.  Observers  invited  to  address  the 
Committee  will  be  limited  to  five  minutes 
each.  An  invitation  to  address  the  Committee 
is  contingent  upon  advance  submission  of  the 
proposed  statement  and  a  determination  by 
the  Committee  that  such  statement  is 
relevant  and  appropriate  to  the  agenda  at 


that  particular  meeting.  The  texts  of  such 
statements  shall  not  exceed  five  double- 
spaced  typed  pages  each. 
Charles  E.  Myers. 
Division  of  Polar  Programs. 
|FR  Doc.  89-11313  Filed  5-10-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report 
Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(\UREG-0090.  Vol.  11,  No.  4). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  by-product  material 
are  abnonnal  occurrences. 

The  report  to  Congress  is  for  the 
fourth  calendar  quarter  of  1988.  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable;  the 
remedial  actions  that  were  undertaken 
are  also  described. 

For  this  reporting  period,  there  were 
no  abnorm.al  occurrences  at  nuclear 
power  plants  licensed  to  operate.  There 
was  one  abnormal  occurrence  under 
other  ,NRC  issued-licer.ses  involving  a 
medical  therapy  misadministration. 

The  report  also  contains  information 
updating  some  previously  reported 
abno.'mal  occurrences. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,' 2120  L. 
Street  NW.,  (Lower  Level),  Washington, 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  Public  Documents  Rooms 
throughout  the  country- 
Copies  of  the  NTJREG-OOgo,  Vol.  11. 
-No,  4  (or  any  of  the  previous  reports  in 
this  series),  may  be  purchased  from  the 
Superintendent  of  Documents,  US. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington,  DC  2OO13-708-. 
A  year's  subscription  to  the  NUREG- 


0090  series  publicatiun,  v\hich  consists 
of  four  issues,  is  also  a\  ailable. 

Copies  of  the  report  may  also  be 
purchased  from  the  .National  Technical 
Information  Service,  Springfield.  VA 
22161. 

D.ited  at  Rockville,  MD  this  5th  day  of  May 

1989, 

For  the  Nuclcir  Rrgiildtory  Commission. 
Samuel  I  Chilk, 
Secr:'!(iry  uf  the  Commission. 
[FR  Doc,  89-11376  Filed  5-10-89;  8:45  am) 
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Docket  No.  50-206 

Souttiern  California  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.;  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  I  icense  .\o. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  a!.,  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County.  California. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendment  is  a  request  to 
provide  both  neutron  and  loose-parts 
monitoring  of  the  reactor  vessel 
internals  in  light  of  a  recent  findin^J  that 
three  of  the  bolts  attaching  the  bottom  of 
the  thermal  shield  to  the  reactor  vessel 
are  broken.  Neutron  m.onitoring  would 
provide  information  on  vibration  of  the 
thermal  shield.  The  amendment 
provides  for  reporting  any  exceedance 
of  acceptance  criteria  and  shutdown  if 
the  last  flexure  (upper  thermal  shield 
support  de\  ice)  is  determined  to  have 
broken.  The  amendment  also  provides 
for  a  mid-cycle  inspection  of  the  thermal 
sheield. 

The  NRC  staff  has  concluded  that  the 
monitoring  program  and  mid-cycle 
inspection  will  pro\ide  adequate 
compensation  for  the  degraded  fasteners 
during  the  next  operating  cycle.  The 
thermal  shield  attachment  mechanism 
will  be  fully  ri^paired  at  the  end  of  the 
cycle,  which  coincides  with  the  required 
lO-year  inservice  inspection. 

The  Need  for  the  Proposed  Action; 
The  proposed  amendm.ent  is  required  to 
provide  for  monitoring  and  inspecting 
the  condition  of  the  reactor  vessel 
thermal  shield. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  action 


would  not  involve  a  significant  change 
in  the  probability  or  consequences  of 
any  accident  previously  evaluated.  The 
NRC  staff  has  evaluated  the  proposed 
amendment  and  has  determined  that 
operation  with  degraded  fasteners  is 
acceptable.  If  further  degradation  should 
occur  the  thermal  shield  could  shift 
position  but  not  in  such  a  way  as  to 
cause  fuel  damage.  Consequently,  any 
radiological  releases  resulting  from  an 
accident  would  not  be  significantly 
greater  than  previously  determined.  The 
proposed  amendment  does  not 
otherwise  affect  routine  radiological 
plant  effluents.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment.  The  Commission  also 
concludes  that  the  proposed  action  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effiuents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  2, 1989  (54  FR 
8854).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action: 
Because  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station,  Unit 
1,  dated  October  1973. 

Agencies  and  Persons  Consulted:  The 
NRC  sLiff  has  reviewed  the  licensee's 
request  that  supports  the  proposed 
amendment.  The  NRQ  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 


Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  17,  1989.  as 
supplemented  March  21  and  23.  and 
May  3. 1989.  These  are  available  for 
public  inspection  at  the  Commissions 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington,  DC  and  at  the 
General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 

Dated  at  Rockville,  Maryland,  this  8th  i)«> 
of  May  1989. 

Cbarl«8  M.  TrammelL 

Senior  Project  Managfr.  Profect  Directorate 

V.  Division  of  Reactor  Projects — ///.  IV.  Vond 

Special  Projects,  Office  of  Nuclear  Reactor 

Regulation. 

FR  DiK.  89-11453  Filed  5-10-89:  8:45  am| 
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Applications  for  Licenses  To  Export 
Nuclear  Facilities  to'  Materials; 

Transnucle:ir,  tr  r 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  fake  notice  that  the  Nuclear 
Regulator^'  Commission  has  received  the 
follow  ing  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  NW.. 
Washington,  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary.  U.S.  Department  of 
State,  Washington,  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  materials,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
these  applications  follows. 


20460 


Federal  Register  /  Vol.  54.  No.  90  /  Thursday.  May  11.  1989  /  Nutices 


NRG  Export  License  Applications 


Na~«  o<  apciicam.  Date  oi  apciica-^; 

Matenallype 

Total 
element 

Total 
isotope 

End  jse 

Country  ot 

Dale  received.  Appficaiion  numtief 

Material  in  Kilograms 

destinawjn 

Transnudeaf.  mc..- _ 

3/29/89 
•s   3 '89 

«S'.M02444 

'■■aosnuciea'    nc _ 

;.  ;-R  B9 

<S'iV02W5 

''ar<;.-ijc^<5a'    nx. _.. 

4    ■&  39 

93.45%  Enriched  Uramum _. 

83.45%  Ennched  Uranion - 

93  35%  Ennct^  Uranium  ...„ 

51.054 
38291 
58.692 

47.701 
35.783 
54  789 

Puel  for  8R-2  Reactor 

Belgium 
Netherlands 

Canada 

Fuel  lor  HFP-Pe'ten  research  reactor 

Fuel  and  target  rnatenai  lor  NRU  reac- 
tor 

n,.:>'d  i,h;s  ihii^  day  of  May  1989  al 
Forkvillp.  Mainland. 

Kur  the  Nuclear  Regulatory  Commission. 
Marvin  R.  Peterson, 

Astiislant  Director,  far  International  Security. 
Office  of  Governmental  and  Public  Affairs. 
•}?.  Ox.  8^1!:43  Filer)  5-10-89- 8:45  am) 
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I  Docket  No.  50-249:  Uceiise  Nc  ORP-25 
EA  87-811 

Commonwealth  Edison  Co.,  Dresden 
Station,  Unit  3;  Order  Imposing  Civil 
Monetary  Penalty  i 


Commonwealth  Edison  Company 
(licnnsee)  is  the  holder  of  Operating 
License  No  DRP-2,t  issued  by  the 
Nuclear  Regula'ory  Commission  (NRC/ 
Commissior)  on  March  2. 1971.  The 
license  authorizps  the  licensee  to 
operate  the  Dresden  Station,  Unit  3.  in 
accordance  with  the  conditions 
specified  therein. 

II  I 

A  special  safety  inspecUon  of  the 
licensee's  activities  was  conducted 
during  the  period  May  19  through  23, 
1986.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  w:th  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  imposition  of  Civil  Penalty 
(.Notice)  was  ser\ed  upon  the  licensee 
by  letter  dated  April  29, 1988.  Tlie 
No!ire  s'ated  the  rnt'jrp  of  the  violation, 
the  p-o\  isions  of  tho  NRC's 
requirements  'hri*  •hf'  licensee  had 
violated,  -and  '^r'  i-r^nunt  of  the  civil 
penalty  prop:)S"d  f  ir  the  violation.  The 
licensee  responded  to  the  Notice  by 
letters  dated  [une  28  and  July  1. 1988.  In 
lis  response,  the  licensee  made  a 
qualified  admission  to  the  violation  but 
believes  that  the  imposition  of  a  civil 
penalty  in  this  case  is  not  consistent 


with  the  NRC's  Modified  Enforcement 
Pohcy.  The  licensee  also  requested  that, 
if  the  NRC  concluded  that  the  violation 
occurred,  the  NRC  staff  reconsider  its 
analysis  of  the  mitigation/escalation 
factors,  as  set  forth  in  the  Modified 
Enforcement  Policy  (Generic  Letter  88- 
07). 

in 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact. 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Nuclear  Materials 
Safety.  Safeguards,  and  Operations 
Support  has  determined,  as  set  forth  in 
the  Appendix  to  this  Order,  that  (1)  the 
violation  occurred,  as  stated,  (2)  the 
Modified  Enforcement  Policy  has  been 
properly  applied,  and  (3)  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  That:  The  licensee  pay  a  civil 
monetary  penalty  in  the  amount  of  One 
Hundred  Fifty  Thousand  Dollars 
(8150,000)  within  30  days  of  the  date  of 
this  Order,  by  check  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the  Director 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  'Request  for  an 
Enforcement  Hearing"  and  should  be 
addressed  to  the  Director  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 


Desk,  Washington.  DC  20555.  with 
copies  of  the  Assistant  Genera!  Counsel 
for  Enforcement.  U.S.  Nuclear 
Ke;:ulatory  Commission,  Washington. 
DC  2n.^i55.  Regiona!  Administrator. 
Reoion  III.  79<l  Roosevelt  Road.  Gli  n 
F.liyr.,  lilinois,  60137.  and  the  XRC 
Resilient  Inspector.  Dresden  Station. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  tme  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  at  that 
time,  the  matter  may  be  referred  to  the 
Attorney  (jeneral  fur  coHectitm. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be; 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
reciuirements  as  set  forth  in  the  .Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  the 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  |r,. 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  May  1989. 

Appendix — Evaluatinn  and  Conclusion 

On  Ap-;i  2iT  1988,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
Dresden  Unit  3  for  a  violation  identified 
during  an  NRC  inspection. 
Commonwealth  Edison  Company 
(CECo/licensee)  responded  to  the 
Notice  on  June  28  and  July  1. 1988.  In  its 
response.  CECo  admitted  it  was  unable 
to  demonstrate  that  the  AMP  splices 
were  environmentally  qualified  based 


on  the  results  of  te;;ting  conducted  al 
CECo's  initiative  in  December  1986. 
I  lowever,  the  licensee  does  not  agree 
that  documentation  in  its  files  as  of 
December  6.  1986  was  inadequate  to 
demonstrate  that  the  AMP  splices  were 
properly  qualified  in  accordance  with 
the  DOR  Guidelines  b\  type  testing  and 
analysis.  In  addition,  the  licensee 
requests  reduction  of  the  civil  penalty 
based  on  the  consideration  of  the 
factors  of  identification  and  reporting 
and  corrective  actions.  The  violation  is 
restated  below,  followed  by  a  summary 
of  the  licensee's  response,  the  N'RC 
evaluation,  and  the  conclusion. 

7.  Restatement  of  Violation 

10  CFR  50,49(0  requires  each  item  of 
i  ifM  trie  equipment  important  to  safety 
be  qualified  bv  testing  and/or  analysis. 

10  CFR  59.49(k)  specifies  that 
requalification  of  electrical  equipment 
important  to  safety  is  not  required  if  the 
Commission  has  previously  required 
qualification  in  accordance  with 
"Guidelines  for  Evalualion  of 
Environmental  Qualification  of  Class  IE 
Electrical  Equipment  in  Operating 
Reactors. '  November  1979  (DOR 
Gudelines). 

DOR  Guidelines,  section  5.2.2,  states 
that  type  tests  should  only  be 
considered  \alid  for  equipment  identical 
in  design  and  material  construction  to 
the  test  specimen  and  any  deviations 
should  be  evaluated  as  part  of  the 
qualification  documentation 

Contrai-y  to  the  abo\e,  as  of  December 
b  1986.  AMP  nylon-msulated  butt 
splices,  used  in  numerous  items  of 
electrical  equipment  important  to  safety, 
were  not  properly  enviionmentally 
qualified  in  accordance  with  FjOR^ 
Guidelines  by  type  testing.  While  a  type 
test  was  done,  the  tested  splices  were 
not  demonstrated  to  be  identical  to  the 
installed  AMP  splices  and  this  deviation 
was  not  evaluated  as  part  of  the 
documentation  in  the  qualificafion  file. 

2.  Summary  of  Licensee's  Response 

CECo  admits  it  was  unable  to 
demonstrate  that  the  AMP  splices  were 
environmentally  qualified  based  on  the 
results  of  testing  conducted  in  December 
1986,  but  does  not  agree  that 
documentation  in  its  files  as  of 
December  6, 1986  was  inadequate  to 
demonstrate  qualification.  CECo  also 
contends  that  the  imposition  of  the 
proposed  civil  penalty  in  this  case  is  not 
consistent  with  the  NRC's  "Modified 
Enforcement  Policy  Relating  to  10  CFR 
50.49"  (Modified  Enforcement  Policy) 
principally  because  the  NRC  stafFs 
finding  that  Comm.onwealth  Eldison 
Company  clearly  should  have  known 
that  the  AMP  splices  were  not  qualified 
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IS  in  error  and  is  largely  based  on 
"impermissible  hindsight."  The  licensee 
also  argues  that  the  amount  of  any  civil 
penalty  imposed  should  be  reduced. 
This  is  because  the  analysis  in  the  NRC 
staffs  April  29, 1988  letter  of  some  of  the 
mitigafion/escalation  factors  set  forth  in 
the  Modified  Flnforcement  Policy  is 
flawed  by  the  improper  use  of  hindsight, 
by  a  factual  error  relating  to  the  length 
of  lime  Dresden  Unit  3  operated  with  the 
AMP  splices,  and  by  failure  to  give  any 
credit  to  Commonwealth  Edison 
Company  for  taking  the  initiative  in 
testing  the  AMP  splices.  The  licensee 
also  questions  the  fairness  of  the  NRC's 
Modified  Enforcement  Policy  in  not 
considering  operabiiity  arguments  when 
assessing  the  safety  significance  of  EQ 
violaUons. 

3.  NRC  Evaluation  of  Licensee's 
Response 

a.  Hindsight 

In  regard  to  hindsight  the  licensee 
asks: 

(1)  Did  the  NRC  Staff  Expect  the  AMP 
Splices  to  Fail  the  December  1986  Tests? 
The  NRC  staff  does  not  believe  il 
relevant  to  consider  whether  it  expected 
failures  to  occur  during  testing  in 
establishing  whether  the  licensee  clearly 
should  have  known  of  the  AMP  splice 
deficiency.  The  N'RC  staff  concludes 
that  the  facts  of  the  AMP  splice  issue,  as 
detailed  below,  establish  that  CECo 
clearly  should  have  know  n  of  the  splice 
qualification  deficiencies. 

As  documented  in  the  Region  lU 
March  24-25. 1986  inspection  report  (50- 
237/86006  and  50-249/86009).  eighteen  of 
three  hundred  Dresden  Unit  2  splices 
were  replaced  in  1983  due  to  insulation 
embrittlement.  In  January  1985,  further 
splice  insulation  degradation  was 
observed  in  Unit  2  and  in  October  1985 
all  splices  in  Unit  2  were  replaced 
because  the  embrittled  insulation  was 
cracking  and  "falling  off '  when  the 
splices  were  moved.  This  inspection 
report  stated  that  the  NRC  was 
concerned  that  the  AMP  splices  may 
have  a  shorter  qualified  life  than 
calculated  by  the  licensee  and  that 
future  failures  in  Unit  3  could  occur 
during  plant  operation. 

The  intent  of  the  March  24-25, 1986 
limited  inspection  was  to  review  the 
licensee's  immediate  corrective  action  in 
regard  to  the  degraded  AMP  nylon 
splices  in  Unit  2.  The  inspectors 
identified  EQ  concerns  and  informed  the 
licensee  that  a  more  detailed  inspection 
would  be  performed  during  the 
upcoming  NRC  EQ  team  inspection  in 
May  1986.  The  inspectors  did  not  have 
any  immediate  safety  concerns  because 
(1)  similar  degradation  had  not  yet  been 


idenliiied  in  Uml  3  and  (i.)  liie  licensee 
insisted  that  the  installed  splices  were 
in  fact  identical  in  material  and 
construction  to  tested  splices  that  had 
properly  passed  qualification  tests,  and 
that  they  could  demonstrate  through 
additional  docum.entation  that  the  AMP 
splices  were  qualified. 

During  the  subsequent  .NRC  team 
inspection  in  May  1986.  the  NRC  staff 
concluded  that  similarity  between  the 
tested  and  installed  butt  splices  was  not 
established  by  the  information  in  the 
licensee's  qualification  files.  CECo 
maintained  the  splices  were  qualified  by 
the  GE  FOl  (R.M.  Schuster.  April  30. 
1971)  penetration  qualificafion  test.  This 
test  documentation  indicated  insulated 
splices  were  used  in  the  penetration  test 
performed  under  the  DOR  Guidelines 
and  that  the  circuits  functioned 
throughout  the  test.  However,  the  GE 
FOl  qualification  test  did  not  describe 
the  splices.  The  NRC  stafFs  concern  was 
that  there  was  no  documentation  linking 
the  splice4ested  by  GE  with  those 
supplied  with  the  FOl  penetrations  and 
in  use  in  Dresden  Unit  3.  CECo  has 
indicated  that  information  was  obtained 
from  GE  indicating  that  nylon  insulated 
butt  splices  were  used  in  the  test  but 
this  information  was  not  included  in  the 
licensees  environmental  qualification 
file.  The  documentation  reviewed  during 
the  May  1986  NRC  inspection  did  not 
support  qualification  of  the  AMP  splices 
in  thai  similarity  could  not  be 
established.  The  violation  which  is  the 
subject  of  the  Notice  was  identified  at 
this  time  and  was  unaffected  by 
subsequent  developments. 

Unit  3  was  not  operating  at  the  time 
and  the  licensee  contmitted  to  corrective 
action  prior  to  startup.  In  a  letter  dated 
June  12. 1986.  CECo  stated  thsl 
additional  information  would  be  added 
to  the  EQ  file  to  show  qualification  of 
these  splices.  The  NRC  letter  dated 
September  8. 1986  transmitted  NRC 
inspection  report  and  acknowledged  the 
commitment  made  by  CECo  in  the  June 
12. 1986  letter.  The  NRC  letter  also 
stated  that  the  additional  information 
would  be  reviewed  during  a  future 
inspection.  The  licensees  additional 
information  was  subsequently  reviewed 
during  an  NRC  inspection  at  Quad  Cities 
Station  in  June  1987  where  identical 
splices  existed  and  the  information  was 
found  to  be  inadequate.  Had  the  NRC 
staff  revieVifed  these  analyses  prior  to 
the  December  1986  tests,  "the  NRC  staff 
would  have  required  the  licensee  to 
follow  the  requirements  of  Generic 
Letter  86-15. 

In  conclusion,  a  documented  test  and/ 
or  analysis  was  needed  to  determine  if 
the  AMP  splices  would  perform  as 
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intended  during  an  accident  Bdsed  on 
the  inadequate  document.) '.ion  m  the 
licensee's  files  at  the  time  of  th«>  .NRC 
EQ  site  inspections,  an  environmental 
qualification  violation  occurred  and  the 
licensees  corrective  actions  were 
inadequate. 

[2]  If  the  AMP  Splices  Had  Passed  the 
Tests.  Woald  the  .\RC  Staff  Xow  be 
Proposing  a  $150,000  Civil  Penally?  If 
the  AMP  splices  had  oas.sed  the  tests, 
the  enforcement  action  proposed  in  the 
Notice  would  remain  unchjnj^'^d  The 
NRC's  policy  in  the  EQ  area  has  been 
presented  in  Generic  Letters  (GL)  85-15 
and  88-07.  Both  Generic  Letters  slate 
that  unqualified  equipment  means 
equipment  for  which  thiTe  is  not 
adequate  documentation  to  establish 
that  this  equipment  will  perform  its 
intended  functions  in  the  relevant 
environment.  While  in  certain  cases,  the 
ability  to  quickly  obtain  documentation 
may  result  in  a  violation  of  reduced 
severity  level,  this  provsion  does  not 
apply  to  testing.  The  NRC's  position 
provided  in  Generic  Letter  88-07  is  that 
the  results  of  testing  done  after 
deficiencies  are  identified  would  not  be 
considered.  The  NRC  staffs  position  is 
that  TO  CFR  50.49  required  licensees  to 
assure  that  nlectrical  equipmi^nt 
important  to  safety  is  qualified  for  its 
application  prior  to  the  .November  30, 
1985  deadline  Sufficient  documentation 
to  assure  qualification  wds  required  to 
be  contained  in  the  EQ  files  prior  to  the 
deadline.  As  such,  testing  conducted 
after  the  identification  of  deficiencies 
after  the  deadline  has  no  bearing  on 
whether  a  violation  occurred. 

For  the  i.ase  of  Dresden  Unit  3.  the 
NRC  staff  contends  that  the  AMP 
splices  wcrt;  not  demonstrated  to  be 
qualified  due  to  inadequate 
documentation  in  the  EQ  files.  The  NRC 
staff  identified  environmental 
qualification  concerns  in  March  1988 
and  again  in  May  1986.  Regardless  of 
whether  the  AMP  splices  had  passed  the 
December  1986  tests,  the  licensee  had 
not  demonstr.'ted  the  splices  to  be 
qualified  prior  to  the  November  30, 1985 
EQ  deadline  or  during  or  shortly 
thereafter  the  NRC  inspections  of  March 
and  May  198»i.  .Xny  subsequent  testing 
by  the  licensee,  whether  favorable  or 
unfavorably,  has  no  bearing  on  the 
applic.ition  of  the  Modified  Enforcement 
Policy  The  NRC  staff  considers  it 
appropn.ite  to  propose  a  civil  penalty  in 
this  case  b.ised  on  the  failure  by  the 
licensee  to  have  adequate  EQ 
documentation  for  AMP  splices,  a 
deficiency  which  the  licensee  clearly 
should  h.ive  known  existed  as  of 
Xover^.ber  .10.  1985. 


b.  Application  of  the  Clearly  Should 
Have  Known  Test 

The  licensee  argues  that  it  was  not 
reasonable  for  the  NRC  staff  to  conclude 
that  it  clearly  should  have  known  that 
its  EQ  documentation  was  inadequate 
prior  to  December  1986.  The  following 
considerations  support  the  staffs 
findings. 

(1)  In  January  1985,  the  licensee 
identified  degraded  nylon  AMP  splices 
in  Dresden  Unit  2.  In  September  1985, 
severe  degradation  was  identified  in  the 
remaining  Dresden  Unit  2  nylon  AMP 
splices  and  the  splices  were  replaced 
with  Raychem  Heat  Shrink  Tubing 
(HST).  The  licensee  clearly  should  have 
known  these  splices  were  unqualified 
since  they  had  degraded  significantly 
before  reaching  their  qualified  life.  The 
case  of  the  degradation  of  the  splices  in 
Unit  2  was  attributed  to  a  high 
temperature  event  in  1970  which 
consisted  of  a  peak  temperature, 
claimed  by  the  licensee  to  be  320 
degrees  F,  for  less  than  one  hour. 
Because  the  splices  in  Unit  3  had  not 
been  exposed  to  an  event  of  this  type, 
the  licensee  did  not  consider  the 
degradation  of  Unit  2  splices  as 
applicable  to  the  Unit  3  splices.  The 
event  in  Unit  2  alone  should  not  have 
been  considered  by  the  licensee  as  an 
adequate  basis  for  differentiating 
between  the  conditions  in  Unit  2  and  3. 
It  was  not  a  particularly  severe  event 
relative  to  the  service  conditions  for 
which  the  splices  were  to  be  qualified. 
The  licensee  did  not  present  analyses  to 
determine  if  the  event  as  in  fact  severe 
enough  to  have  caused  the  observed 
difference  in  degradation  and  cause 
possible  accelerated  aging  of  these 
splices  in  Dresden  Unit  2.  Thus,  the 
licensee  did  not  present  sufficient 
evidence  to  conclude  that  similar 
degradation  would  not  occur  under 
accident  conditions  in  Unit  3. 

The  licensee's  inspection  of  the  Unit  3 
splices  did  not  reveal  similar 
degradation.  Dresden  Unit  3  splices 
were  not  replaced  prior  to  November  30. 
1985.  Instead,  a  surveillance 
(monitoring)  program  was  established. 
However,  it  was  inappropriate  to  rely  on 
a  monitoring  program  to  provide 
assurance  that,  during  an  accident  in 
which  a  harsh  environment  would  exist 
including  high  temperature,  radiation, 
and  steam,  these  splices  would  function 
as  intended.  Monitoring  for  degradation 
would  not  likely  have  alerted  licensee 
personnel  to  potential  splice  failures  in 
that  these  failures  would  likely  only 
occur  during  accident  conditions  and 
not  during  normal  operations.  The 
position  stated  in  DOR  Guidelines  was 
intended  to  provide  that  surveillance 


,',nd  maintenance  records  be  reviewed  to 
identify  and  correct  equipment 
exhibiting  age  related  degradation,  as  an 
early  indicator  of  a  problem.  This 
position  was  also  based  on  the 
assumption  that  the  equipment  was 
properly  qualified  by  tests  or  test  and 
analysis.  Therefore,  the  use  of  a 
surveillnncc  program  is  irrelevant  to  the 
issue  of  whether  the  licensee  "clearly 
should  have  known"  of  the  deficiency. 
The  degradation  of  these  splices  in  Unit 
2  served  as  prior  notice  that 
qualification  deficiencies  existed  for 
these  splices. 

(2)  Appendix  C  of  the  DOR  Guidelines 
identifies  nylon  as  being  susceptible  to 
radLition  damage  at  a  threshold  dose  as 
low  as  10F.5  rads.  Nylon  is  further 
ideniificd  as  a  material  that  has  a 
potential  for  significant  aging  within  ten 
years  under  normal  operating 
conditions.  Therefore,  it  should  have 
been  concluded  that  the  nylon  splices 
could  degrade  under  plant  service  and 
accident  conditions.  Notwithstanding 
the  above,  the  .\RC  staff  agrees  with  the 
licensee  contention  that  the  use  of  nylon 
is  not  prohibited.  However,  because  the 
licensee  sought  to  qualify  the  Dresden 
Station  equipment  in  accordance  with 
the  DOR  Guidelines,  there  was  clear 
evidence  that  these  splices  using  nylon 
material  were  potentially  degradahle 
and  needed  special  attention  to 
establish  and  maintain  qualification. 
Hov.ever.  the  qualification  file  was 
inadequate  to  demonstrate  qualification. 
The  GE  FOl  penetration  test  report  (R. 
M.  Schuster,  April  30, 1971)  relied  on  by 
CECo  to  (jiuilify  the  A.MP  nylon  splices 
indicated  that  the  splices  were  not 
exposed  to  radiation  and  did  not  test 
splices  made  bv  AMP.  This  matter  was 
discussed  in  GE  letter  OEBO-8-121 
dated  April  28.  1978.  Therefore,  the 
licensee,  in  accordance  with  the  DOR 
Guidelincs,  had  to  provide  separate 
radiation  qualification  for  these  splices. 
However.  AMP  test  repori  (No.  110- 
11004,  February  1982).  relied  on  by  the 
licensee  to  qualify  the  splices  for 
radiation,  did  not  document  testing  of 
A.MP  nylon  splices.  The  report  was  in 
fact  for  Kynar,  a  dissimilar  material. 
Thus,  the  licensee  clearly  did  not  have 
valid  EQ  documentation  to  qualify  these 
splices  and  did  not  perform  adequate 
reviews  to  resoK  e  the  inadequacy  of 
these  documents.  In  summary,  the  GE 
FOl  Penetration  test  report  and 
subsequent  correspondence  between  GE 
and  CECo  indicated  that  GE  had  tested 
some  kind  of  nylon  splice  for  harsh 
temperature  and  pressure  conditions 
and  that  it  did  pass  the  test.  However, 
this  test  did  not  adequately  qualify  the 
nylon  splice  for  an  environment  where 
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St. iff  considers  it  inappropriate  to  either 
mitigate  or  escalate  the  base  civil 


October  1,  1971  and  March  13, 1972, 
respectively.  The  licenses  authorize  the 
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radiation  and  steam  would  tie  present  at 
the  same  time.  The  licensee  clearly 
should  have  known  through  prior  EQ 
reviews  that  this  test  did  not  identify  the 
formulation  of  the  nylon  tested  and  that 
the  tests  did  not  simulate  the  plant 
accident  conditions  of  the  Dresden 
Station.  Clearly,  the  licensee  did  no! 
have  vendor  supplied  documentation  in 
its  EQ  file  that  demonstrated  that  AMP 
splices  were  qualified 

In  sum,  a  knowledgeable  engineer 
familiar  with  EQ  requirements  and 
information  available  to  the  licensee 
clearly  should  have  known  prior  to  the 
November  30.  1985  deadline  that  the 
qualification  file  for  the  .AMP  splices 
was  deficient. 

The  licensee  argues  it  had  other 
information  on-site  which  established 
similarity.  A  GE  Series  100  penetration 
test  report,  as  described  in  CE  letter  G- 
EBO-2-031  dated  February  9.  1982,  was 
subsequently  submitted  by  the  licensee 
during  the  enforcement  conference  on 
[une  3. 1987  and  during  the  Region  II! 
Quad  Cities  Station  EQ  inspection  of 
Iiine  8-12,  1987  to  subst  tute  for  the 
inadequate  AMP  (No.  nO-Ti(X)4)  and  GE 
[R.  M.  Schuster,  .April  1971)  test  reports. 
Documentation  submitted  by  the 
licensee  indicated  that  this  report  was  in 
the  licensee's  files  before  November  30. 
19H5.  The  licensee's  intent  of  using  the 
GE  Series  100  report  was  to  address  the 
qualification  of  the  .AMP  splices  for 
radiation.  The  .NRC  staff  raised 
questions  at  that  time  regarding  various 
references  in  this  report.  One  such 
reference  was  a  GE  letter  (GF.-EBO-2- 
192.  dated  9/7/82)  that  forwarded  to  the 
licensee  an  electrical  penetration 
environmental  information  study,  dated 
8/27/82.  conducted  by  GE  for  the 
Dresden  and  Quad  Cities  Stati.ins.  The 
list  of  components  in  this  study 
identified  shnnkabie  tubing  and.  under 
Note  2  listed  as  applicable  to  ihis  Item. 
indicated  that  the  tubing  was  used  as  a 
"cover  for  insulated  splice. "  The  nylon 
splice  vendors  listed  included  AMP. 

The  additional  mfiirmatmn  provided 
b\  the  licensee  failed  to  cstatilish  which 
kind  of  splice  used  in  production  was 
actually  tested  and  it  appeared  that 
whichever  splice  had  been  tested  had 
been  protected  from  the  harsh 
environment  by  the  tubing  (apparently 
intended  to  be  installed  on  production 
penetration  assembly  splices  as  well). 
This  information  was  confirmed  in 
discussions  Viith  GE  personnel  in 
December  1986.  Thus,  the  tested  splices 
v\ere  not  only  p!ole(,ted  from  some 
environmental  degradation  during 
testing,  but  also  were  prevented  from 
causing  electrical  faults  under  accident 
conditions  by  moisture  intrusion  or 


gross  failure  of  their  insulation.  The 
splices  installed  in  the  FOl  penetrations 
in  Dresden  Unit  3;  however,  were 
unprotected.  This  report  was  therefore 
not  valid  to  demonstrate  qualification  of 
the  splices  for  the  postulated  accident 
radiation  exposure. 

(4)  The  licensee  argues  that  a  previous 
NRC  inspection  in  1978  is  additional 
information  which  supports  its 
conclusion  that  it  should  not  have 
clearly  known  of  the  splice  qualification 
deficiencies.  The  licensee  asserts  that 
the  1978  inspection  accepted  the 
qualification  of  the  AMP  splices.  The 
NRC  staff  agrees  that  the  inspector  in 
1978  reached  that  conclusion.  However, 
the  qualification  of  the  splices  was 
accepted  based  on  statements  made  in  a 
GE  letter  dated  April  28. 1978  and  the 
fact  that  the  test  configuration  was  in 
accordance  with  the  guidance  of  IE 
Circular  78-08.  The  test  conditions  did 
not  include  exposure  to  radiation  and 
steam  simultaneously,  which  was 
subsequently  required  by  the  DOR 
Guidelines  (issued  as  an  attachment  to 
IE  Bulletin  79-OlB)  to  be  either  included 
during  testing  or  a  separate  analysis 
performed  (testing  combined  with 
analysis).  Therefore,  after  issuance  of 
the  DOR  Guidelines  the  licensee  clearly 
should  have  known  that  the  inspector's 
basis  for  acceptance  of  qualification 
was  no  longer  necessarily  valid. 

Based  on  the  above,  the  NRC  staff 
concludes  that  the  licensee  clearly 
should  have  known  the  AMP  splices 
were  not  qualified. 

4.  Licensee's  Request  for  Consideration 
of  Mitigation/Escalation  Factors 

The  licensee  asks  the  NRC  staff  to 
reconsider  its  analysis  of  the  first  and 
third  mitigation/escalation  factors 
which  are  addressed  in  the  Modified 
Enforcement  Policy.  These  factors  were 
addressed  in  the  NRC's  April  29, 1988 
letter  to  CECo.  The  first  mitigation/ 
escalation  factor  is  for  identification  and 
prompt  reporting.  The  licensee  agrees 
that  the  NRC  staff  first  identified  the 
AMP  splice  issue  and.  in  retrospect, 
admits  it  might  have  taken  advantage  of 
the  identification  of  degrading  splices  in 
Dresden  Unit  2  to  repair  or  replace 
identical  splices  in  Dresden  Unit  3; 
however,  the  licensee  does  not  believe 
these  facts  merit  escalation  of  the  base 
civil  penalty  because  NRC  and  the 
licensee  considered  the  deficiency  to  be 
a  minor  documentation  problem  until 
the  test  failure.  The  licensee  contends 
that  the  NRC  did  not  give  credit  for  its 
testing  efforts  and  prompt  reporting  of 
the  test  failures. 

With  regard  to  the  third  mitigation/ 
escalation  factor,  corrective  actions,  the 
licensee  contends  it  did  not  operate  with 


unqualiliecl  splices  lor  a  penuC  ul  si.v 
months  as  indicated  in  the  NRC's  April 
29. 1988  letter  and  that  the  licensee  took 
the  corrective  actions  called  for  by  Ihf 
NRC  staff  (supplying  additional 
documentation  and  analyses  in 
accordance  with  the  established 
schedule). 

5.  NHC  Evaluation  of  Licensee's 
Response 

In  regard  to  the  first  factor,  the  NRC 
staff  notes  that  CECo  agrees  that  the 
AMP  splice  issue  was  identified  by  the 
NRC.  In  addition.  CECo  had  numerous 
opportunities  to  identify  and  correct  this 
problem  since  it  was  aware  that  splices 
in  Dresden  Unit  2  were  seriously 
degraded  and  identical  splices  were 
installed  in  Dresden  Unit  3.  In  view  of 
the  above  arguments,  the  NRC  staff 
concludes  that  there  is  no  adequate 
basis  for  changing  the  NRC  staffs 
position  regarding  the  first  factor  and 
concludes  50  percent  escalation  of  the 
base  civil  penalty  based  on  this  factor  is 
appropriate,  fhe  licensee's  arguments 
regarding  the  NRC  staffs  categorization 
of  the  AMP  splice  qualification 
deficiencies  as  a  minor  documentation 
problem  and  credit  for  the  testing 
performed  by  the  licensee  are  more 
appropriately  considered  under  the 
factor  of  corrective  actions. 

In  regard  to  the  third  factor  of 
corrective  actions,  tlie  NRC  staff  docs 
not  agree  that  the  AMP  splice 
qualification  deficiencies  were 
considered  to  be  minor.  Once  the  splice 
deficiencies  ivere  identified,  rather  than 
requiring  an  immediate  shutdown,  the 
NRC  staff  allowed  the  licensee  some 
time  to  pursue  the  identification  and 
collection  of  additional  information 
which  could  prove  qualification  of  the 
splices.  Continued  discussions  with  the 
NRC  staff  failed  to  demonstrate  to  the 
.NRC  staff  that  qualification  had  been 
shown.  The  NRC  staff  agrees  that 
Dresden  Unit  3  did  not  operate  for  six 
months  with  unqualified  splices: 
however,  it  did  operate  for  more  than 
100  days  (August  24. 1986  to  December 
6, 1986)  and  the  violation  existed  from 
November  30. 1985  (EQ  deadline)  until 
December  6. 1986,  a  period  of  more  than 
a  year.  In  addition,  the  NRC  staff  has 
concluded  that  the  time  expended  in 
making  an  opcrability  or  qualification 
determination,  the  quality  of  the 
supporting  analysis  (prior  to  December 
4-5. 1986),  and  the  nature  and  extent  of 
the  licensees  effort  to  come  into 
compliance  were  deficient  and  do  not 
provide  a  basis  for  mitigation  of  the  civil 
penally.  A  careful  review  of  the  file 
should  have  revealed  the  deficient 
nature  of  the  qualification  file.  The  NRC 
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Ht  iff  considers  il  mappropridf.'  'n  ''I'h,*': 
niitisate  or  escalate  the  bast;  civil 
penalty  in  regard  lo  this  factor 
rfcnsnizing  the  licensee  did  shutdown 
nperating  units  upon  learning  of  the  test 
f.nlures.  but  also  recognizing  the 
extended  period  of  time  during  which 
the  plant  operated  with  splices  for 
which  qualification  was  not 
(li-monsfrated, 

I'r  !jcei}see's  Request  for  Consideration 

I  >''  Safely  Si^nificanfe 

The  licensee  expressed  !:s  ( nnifrn  a^; 
I')  the  fairness  of  the  NRCs  enfoi'  fnu^n' 
policy  not  to  consider  operahihty 
arguments  in  assessing  the  safety 
significance  of  an  EQ  viola'tun 

."  SRC  Evaiiiutson  of  Licensee  s 
Response 

I  he  Modified  Enforcement  Policy  is 
'   ised  on  the  requirement  that  licensees 
wore  to  establish  a  master  list  of 
' 'i  ;ipment  which  identified  all  electrical 
I'quipment  impor'ant  to  safety. 
Fquipment  on  this  list  is  required  to  be 
'"^v  ironmentally  qualified.  If  a 
!  imponent  is  on  this  list,  or  should  have 
!M'(!n  on  the  list,  the  compontjnt  has 
s,ifet>  significance  (importance  to 
s.ifety).  Consequently,  the  failure  to 
(ii'monstrate  qualification  for  such  a 
(omponent  has  safety  significance.  The 
\RC  si.iff  believe  that  to  further  explore 
md  assess  the  safety  significance  of  the 
''iihire  or  potential  degradation  of 

I  iiniponents  for  which  a  significant 
ij  i.ilification  deficiency  was  found 
would  not  be  productive  and  diverts 
aHention  away  from  the  root  cause  of 
the  EQ  violiition  i 

8.  Conclusion 

The  NRC  staff  concludes  the  violation 
occurred  as  stated  and  no  adequate 
basis  has  been  provided  for 
withdrawing  the  violation  or  reducing 
the  amount  of  the  proposfd  civil 
penalty   Therefore,  the  NRC  concludes 
that  a  SI.tO.ODO  civil  penalty  should  be 
imposed. 

II  R  n™,  8'f-l :  J)  -1  Filed  5-10-«9:  8:45  am| 
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I  Docket  Nos.  50-254  and  50-265  Lic«rses 
Nos.  DPR-29  and  DPR-30  EA  87-82 

Commonwealth  Edison  Co.;  Quad 
Cities,  Units  1  and  2;  Order  Imposing 
Civil  Monetary  Penalty 

I 

Commonwealth  Edison  Company 
(licensee)  is  the  holder  of  Operating 
Licenses  No.  DPR-29  and  No.  DPR-30 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 


O'  'iider  1,  19"!  and  March  13,  19"2. 
respectively.  The  licenses  authorize  the 
licensee  to  operate  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2,  in 
accordance  with  the  conditions 
specified  therein. 

II 

Special  safety  inspections  of  the 
licensee's  activities  were  conducted  on 
December  9,  1986  and  during  the  period 
June  8  through  July  28,  1987.  The  results 
of  the  inspections  indicated  that  the 
licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  licensee  by  letter  dated  October  20 
1988.  The  Notice  stated  the  nature  of  the 
violation,  the  provisions  of  the  .NRCs 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation.  The 
licensee  responded  to  the  Notice  by  two 
letters  dated  November  21, 1988  and  an 
additional  letter  dated  December  19, 
1988.  In  its  response,  the  licensee  made 
a  qualified  admission  that  a  violation  of 
10  CFR  50.49  requirements  occurred,  but 
argued  that  the  imposition  of  a  civil 
penalty  in  this  case  would  not  be 
consistent  with  the  NRCs  Modified 
Enforcement  Policy  because  the  licensee 
should  not  clearly  have  known  of  the 
violation.  The  licensee  also  requested 
that  the  NRC  staff  reconsider  its 
analysis  of  the  mitigation  factors,  as  set 
forth  in  the  Modified  Enforcement  Policy 
(Generic  Letter  88-07).  Finally,  the 
licensee  claimed  that  the  proposed 
penalty  is  also  inconsistent  with  the 
Modified  Enforcement  Policy  because 
the  NRC  is  penalizing  Commonwealth 
Edison  Company  twice  by  issuing 
identical  violations  for  Dresden  and 
Quad  Cities  and  the  amount  of  the 
penalty  is  unfair  because  another 
licensee  received  a  lower  penalty  for  the 
same  violation. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Nuclear  Materials 
Safety.  Safeguards,  and  Operations 
Support  has  determined,  as  set  forth  in 
the  Appendix  to  this  Order,  that  (1)  the 
violation  occurred  as  stated.  (2)  the  NRC 
has  properly  applied  the  "clearly  should 
have  known"  test  of  the  Modified 
Enforcement  Policy,  and  (3)  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  reduced  by  50%  of  the 
base  civil  penalty. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Art 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  //  is  hereby 
ordered,  That: 

The  licensee  pay  a  civil  monetary 
penalty  in  the  amount  of  Seventy-Five 
Thousand  Dollars  ($75,000)  within  30 
days  of  the  date  of  this  Order,  by  check, 
draft,  or  money  order,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  Director  of  Enforcement, 
U,S,  Nuclear  Regulatory  Commission, 
ATTN:  Document  Control  Desk. 
Washington.  DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  should  be 
addressed  to  the  Director  of 
Enforcement.  L',S,  Nuclear  Regulatory 
Commission,  ATT.N;  Document  Control 
Desk,  20555,  with  copies  to  the  Assistant 
General  Counsel  for  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  the  Regional 
Administrator,  Region  III,  799  Roosevelt 
Road,  Glen  Ellyn,  Illinois,  6013",  and  the 
NRC  Resident  Inspector.  Quad  Cities 
Nuclear  Power  Station. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  at  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  he: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  section  II 
above,  and 

(b)  Whether,  on  the  basis  of  the 
violation,  this  Order  should  be 
sustained. 

For  the  Nuckar  Rtgulatory  Commission. 

Drtted  di  Rockville,  Maryland  this  3rd  day 
of  MdV  TWM. 
Hugh  L.  Thompson,  jr.. 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  and  Operations 
Support. 

Appendix — Evaluation  and  Conclusion 

In  Its  November  21.  1988,  response  to 
the  October  20.  1988  Notice  of  Violation 


and  Proposed  Imposition  of  Civil 
Penalty  (Notice)  for  the  Quad  Cities 
Stations.  Units  1  and  2,  Commonvveallh 
Edison  Company  (CECo)  admits  that  it 
was  unable  to  dernonst'-ate  that  the 
AMP  splices  were  cn\  iroriiiientally 
qualified,  based  on  the  resutls  of  testing 
conducted  at  CECo  initiative  in 
December  1986  The  licensee  does  not 
agree  that  the  documentation  in  its  files 
as  of  December  6,  198b,  was  so 
inadequate  that  it  should  have  clearly 
known  that  the  AMP  splices  were  not 
properly  qualified  in  accordance  with 
the  DOR  Guidelines  by  type  testing  and 
analysis.  The  violation  i,s  restated 
below,  followed  by  a  sunmiary  of  the 
licensee's  response,  the  NRCs 
evaluation,  and  the  conclusion. 

'  //'  statement  of  Violation 

10  CFR  50.49(0  requires  each  item  of 
electrical  equipment  important  to  safety 
to  be  environmentiilly  qualified  by 
testing  and/or  analysis. 

10  CFR  30.49(k)  specifies  that 
requalification  of  electrical  equipment 
important  to  safety  is  not  required  if  the 
Commission  has  previously  required 
qualificfition  in  accordance  with 
"Guidelines  for  Evaluation  of 
Environmental  Qualification  of  Class  IE 
Electrical  Equipment  in  Operating 
Reactors,"  November  1979  (DOR 
Guidelines). 

DOR  Guidelines  Section  5.2.2,  states 
that  type  tests  should  only  be 
considered  valid  for  equipment  identical 
in  design  and  material  construction  to 
the  test  specimen  and  any  deviations 
should  be  evaluated  as  part  of  the 
qualificaticn  documentation. 

Contrary  to  the  above,  from 
November  30. 1985  until  December  6, 
1986,  .^MP  nylon  insulated  butt  splices, 
used  in  numerous  items  of  electrical 
equipment  important  to  safety,  were  not 
properly  environm.entally  qualified  in 
accordance  with  DOR  Guidelines  by 
type  testing.  While  a  type  test  was  done, 
the  tested  splices  were  not 
demonstrated  to  be  identical  to  the 
installed  .WW  splices  and  this  deviation 
was  not  evaluated  as  part  of  the 
documentation  in  the  qualification  file. 

2.  Summary  of  Licensee's  Response 

CECo  made  a  qualified  admission  that 
a  violation  of  the  requirements  of  10 
CFR  50.49  occurred,  but  CECo  argued 
that  the  imposition  of  the  proposed  civil 
penalty  in  this  case  is  not  ccmsistent 
with  the  .NRCs  "Modified  Enforcement 
Policy  Relating  to  10  CFR  50.49" 
(Modified  Enforcement  Policv), 
prim  ipally  bec;ause  the  .\RCs  staffs 
finding  that  CFCo  "clearly  should  have 
known  '  that  the  A.MP  splices  were  not 
qualified  is  largely  based  on 


impermissible  hindsight.  In  addition,  the 
licensee  claimed  that  the  proposed 
penalty  is  inconsistent  with  the 
Modified  Enforcement  Policy  because 
the  NRC  is  penalizing  CECo  twice  by 
issuing  identical  violations  for  Dresden 
and  Quad  Cities;  and  that  the  amount  of 
the  penalty  is  unfair  because  lovva 
Electric  (Duane  Arnold)  received  a 
lower  penalty  of  $50,000  for  the  same 
violation.  The  licensee  stated  that  in  the 
alternative,  the  amount  of  the  proposed 
civil  penalty  should  be  reduced.  This  is 
because  the  analysis  in  the  NRC  staffs 
October  20, 1988  "letter  of  the  four 
mitigation  and  escalation  factors  set 
forth  in  the  Modified  Enforcement  Polu:y 
is  flawed  by  the  improper  use  of 
hindsight  and  by  the  failuie  to  give  any 
credit  to  CECo  for  its  initiative  in  testing 
the  AMP  splices. 

3.  XRC  Evaluation  of  Licensee' 
Response 

a.  Hindsight 

In  regard  to  hindsight,  the  licensee 
asks: 

(1)  Did  the  NRC  Staff  Expect  the  AMP 
Splices  to  Fail  the  December  1986  Tests? 

The  NRC  staff  finds  that  considering 
whether  it  expected  failures  to  occur 
during  testing  is  not  relevant  to 
establishing  whether  the  licensee  clearly 
should  have  known  of  the  AMP  splice 
deficiency.  The  NRC  staff  concludes 
that  the  facts  of  the  AMP  splice  issue,  as 
detailed  below,  establish  that  CECo 
clearly  should  have  known  of  the  splice 
qualification  deficiencies. 

As  documented  in  the  Region  III 
March  24. 1986  inspection,  eighteen  of 
three  hundred  Dresden  Unit  2  splices 
were  replaced  in  1983  due  to  insulation 
embrittlement.  In  Januarv'  1985.  further 
splice  insulation  degradation  was 
observed  in  Dresden  Unit  2  and  in 
October  1985,  all  splices  in  Dresden  I'nit 
2  were  replaced  due  to  embrittled 
insulation  cracking  and  "falling  off 
when  the  splices  were  moved.  The 
NRCs  March  24. 1986  Inspection 
Reports  No.  50-237/86006(DRS)  and  No. 
5(>-249/86009(DRS)  stated  that  the  NRC 
was  concerned  that  the  AMP  splices 
might  have  a  shorter  qualified  life  than 
calculated  by  the  licensee  and  that 
future  failures  in  Unit  3  could  occur 
during  plant  operation. 

The  intent  of  the  March  24, 1986. 
limited  inspection  at  Dresden  was  to 
review  the  licensee's  immediate 
corrective  action  in  regard  to  the 
degraded  AMP  nylon  splices  in  Unit  2 
The  documentation  in  the  licensee's  files 
at  that  time  was  confusing  and  not 
auditable.  The  inspectors  identified  EQ 
concerns  and  informed  the  licensee  that 
a  more  detailed  inspection  would  be 


performed  during  the  upcoming  NRC  EQ 
team  inspection  in  May  1986.  The 
inspectors  did  not  have  any  immediate 
safety  concerns  because  (1)  no 
degradation  had  yet  been  identified  in 
Unit  3:  and  (2)  the  licensee  insisted  that 
the  installed  splices  were  in  fact 
identical  in  material  and  construction  to 
the  tested  splices,  and  that  they  could 
demonstrate  through  additional 
documentation  that  the  AMP  splices 
were  qualified. 

During  the  NRC  team  inspection  at 
Dresden  in  May  1986,  the  staff 
concluded  that  the  tested  splices  were 
not  sufficiently  similar  to  the  installed 
butt  splices  to  qualify  them.  Unit  3  was 
not  operating  and  the  licensee 
committed  to  resolve  the  qualification 
issues  prior  to  startup.  Later  the  licensee 
informed  the  NRC  that  similarity 
analysis  qualified  the  splices  prior  to 
plant  startup.  This  corrective  action  was 
to  be  reviewed  by  the  NRC  during  a 
future  inspection,  as  stated  in  the  cover 
letter  of  NRC  Inspection  Reports  No.  50- 
237/86013  and  50-249/86015.  The 
licensee's  corrective  action  was 
subsequently  reviewed  as  part  of  an 
NRC  inspection  at  Quad  Cities  Station 
during  the  period  June  8,  through  July  28. 
1987  and  was  found  to  be  inadequate.  If 
the  .NRC  had  reviewed  this  corrective 
action  prior  to  the  December  1986  tests, 
the  -NRC  would  had  required  the 
licensee  to  follow  the  requirements  of 
Generic  U'Wcr  86-15. 

In  conclusion,  a  documented  test  and 
any  necessary  analysis  was  needed  to 
determine  if  the  AMP  splices  would 
perform  as  intended  during  an  accident. 
Based  on  the  inadequate  documentation 
in  the  licensee's  files  at  the  time  of  the 
NRC  Dresden  EQ  site  inspections  and 
based  on  the  observed  degradation  of 
the  splices  during  1983  through  1985  in 
Dresden  Unit  2,  the  NRC  staff  concluded 
there  were  significant  questions  as  to 
whether  these  splices  were  qualifed  and 
that  the  licensee  clearly  should  have 
recognized  these  questions. 

(2)  If  the  AMP  Splices  Had  Passed  the 
Tests.  Would  the  NRC  Staff  Now  Inr 
Pn>posin}i  a  $150,000  Civil  Penalty? 

If  the  AMP  splices  had  passed  the 
tests,  the  enforcement  action  proposed 
in  the  Notice  would  have  been  the  same. 
The  NRCs  policy  in  the  EQ  area  has 
been  presented  in  Generic  Letters  (GL| 
85-15  nd  88-<i7.  Both  GI.S  state  that 
unqualified  equipment  means  equipment 
for  which  there  is  not  adequate 
documentation  to  establish  that  such 
equipment  will  perform  its  intended 
functions  in  the  relevant  environment. 
While  in  certain  cases,  the  ability  to 
quickly  obtain  documentation  may 
result  in  a  violation  of  reduced  severity 
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li",  t  is  lbs  pi  IV  sion  does  not  apply  f<j 
t.stiit:   lb'"  NRC  8  position  provided  in 
(,!.  HH-0"  .Si  thrti  the  results  of  testing 
<iont'  .iflcr  dt'Tirirncios  are  identified 
would  not  be  ciinsidt^rt-d.  The  NRC 
st.iff.s  position  IS  ih.it  10  CKR  50.43 
rtMj'iircd  ill  ensfi;s  to  d.ssure  that 
.liM  ;ru:rtl  equipment  important  to  safety 
w.is  qii.ihfied  fut  its  application  prior  to 
the  November  .30,  1985  deadline. 
Sufficient  dcicumentation  to  assure 
qualification  was  required  to  be 
contained  in  the  EQ  file  prior  to  the 
deadline.  As  such,  testing  conducted 
after  identification  of  the  deficiencies 
after  the  deadline  has  no  bearing  on 
whethei  a  violation  occurred. 

The  NRC  identified  this  deficiency  in 
M.irch  1986  and  again  in  May  1986.  F.ven 
if  the  AMP  splices  had  passed  the 
Derember  1986  tests,  the  hcon8(»e  had 
pot  demonstrated  the  splices  to  be 
qualified  prior  to  the  November  30.  198.S 
EQ  deadline  or  durinjj  or  shortly 
l^>Teafter  the  NRC  inspections  of  Mart.h 
,iad  May  1986.  Any  subsequent  testing 
or  analysis  whether  demonstrating 
qualification  or  not  does  not  affect  the 
application  of  the  Modified  Enforcement 
F^ulicy. 

b  A  pplicalion  of  the  Clearly  Should 
ll.iw  Known  Test 

The  licensee  argues  that  it  is  not 
reasonable  to  conclude  that  it  clearly 
should  have  known  that  its  EQ 
documentation  was  inadequate  prior  to 
Dec  ember  1986.  The  following  farts 
r'-fjtp  Its  .irgumenf. 

(1)  The  licensee's  response  referenced 
previous  NRC  inspection  findings 
{Inspection  Report  50-254  and  50-265/ 
"8-25).  The  Ik  ensee  asserted  that  those 
findings  arcepted  the  TMronmcntal 
qualification  of  A.VIP  pie-insuhi'ed  bnfl 
connectors  (nvlon  wmdow  splif  cs). 
White  it  is  rorrt^t  fh.it  thp  inspertnr 
ri'.-K  bed  th.i!  ron;  !iiS!''n   'h*'  hris^s  of  his 
,11!  f'pl.ince  needs  'n  b*"  ccr^uifreit    The 
quahficition  of  the  sp'  h  es  wis  ru  (  fpted 
based  on  statements  maiie  m  a  Cieneral 
Electnn  IpMci  d.ced  April  28.  1P"8  and 
the  fact  that  the  test  r.onfiauratKjn  whs 
in  accordant. r  with  the  giiid.inrr^  n\  IF, 
Circular  78-08  Howe\>T,  th.i'  tt'st 
configur.ilhin  did  not  in(.lu(ie  evpnsure 
to  radiation  nnd  sle;im  envTonnienH 
simultaneo'isiv    wnn.hw.is 
suhsequen  :v  ->",  . 'fil 'i\  thf  IX)R 
Guidelines  !;s.i!)t''!  is  an  I'tnihrnent  to 
IF  Biilletm  ">n)lHi  !;>  ^;p   r..  iii.i.-.l  either 
during  tes!::i>>  -ir  ii>  pt-rf  irmirjj  h 
sepHr.i'f  iin.iivsi"!  resting  combined 
with  .in.iiv^'s!    rhertifore,  h'.U't  i8suan(;e 
iif  the  i)OH  (.iiiulchnes  the  In.ensee 
I  lejrlv  spoiiid  h.i\''  "fi  Ionized  ih.r  'he 
inspi't  tor  s  t).i's:s  l.ir  .c  '  pp'.inr.i'  :if 
(jualification  was  no  longi!^  mi  cssiirily 
vdid. 


{2\  In  January  1985,  the  luensee 
identified  degraded  nylon  AMP  splitts 
in  Dresden  Unit  2.  In  September  1985. 
severe  degradation  was  identified  in  all 
remaining  Dresden  Unit  2  nylon  AMP 
splices,  such  that  all  the  splices  hud  to 
be  replaced  with  Raychem  Heat  Shrink 
Tubing  (HST).  The  licensee  clearly 
should  have  known  that  qualification  uf 
these  splices  would  need  further  review 
since  they  had  degraded  prior  to  their 
qualified  life.  Siru.e  the  snme  splices 
were  installed  at  Quad  Cities  the  same 
questions  should  have  been  examined 
there  as  the  NRC  expects  licensees  to 
evaluate  problems  at  one  site  for 
applicability  at  others.  With  respect  In 
this  argument,  the  discussion  in  the 
Appendix  to  the  Order  Imposing  Civd 
Penalty  for  violations  of  10  CFR  50  4v) 
occurring  at  Dresden  Station.  Unit  3. 
issued  this  same  date,  is  incorporated 
herein. 

(3)  The  DOR  Guidelines  identify  nylon 
as  degradable.  and  as  a  material  that 
has  a  potential  for  significant  aging 
within  ten  years  under  normal  operating 
conditions.  The  licensee  qualified  its 
equipment  to  DOR  Guidelines  in  l)oth 
Dresden  and  Quad  Cities  Stations,  and 
clearly  should  have  known  that  these 
splices  were  degradable  and  needed 
special  attention  during  qualification 
The  GE  FOl  penetration  test  report 
(R.  M.  Schuster.  April  30. 1971)  on  which 
CECo  relied  to  qualify  the  AMP  nylon 
splice  for  radiation  did  not  test  the 
splines  for  radiation  and  did  not  test 
splices  made  by  AMP.  This  matter  was 
discussed  in  GE  letter  G-F.RO-8-12T 
dated  April  28. 1978.  The  AMP  test 
report  (No.  110-11004.  February  1982) 
presented  by  the  licensee  to  qualify  the 
splices  for  radiation  did  not  test  any 
AMP  nylon  splices.  Thus,  the  licensee 
clearly  did  not  have  valid  EQ 
documentation  to  qualify  these  splices 
and  did  not  perform  adequate  reviews  to 
resolve  the  inadequacy  of  these 
documents.  The  GO  FOl  penetration  test 
report  and  subsequent  correspondence 
between  GE  and  CFXk)  indicated  that 
GEdid  lest  a  kind  of  nylon  splice  and 
that  these  splices  did  pass  the  i-  nt; 
however,  this  lest  only  qualified  a  nylon 
splice  for  an  environment  where 
radiation  and  steam  were  not  present 
simultaneously.  The  licensee  should 
have  known  this  test  did  not  identify  the 
formulation  of  the  nylon  tested  and  th.nt 
the  tests  did  not  simulate  the  pinn' 
conditions  at  Quad  Cities  St.t'ion. 
Cleariy.  the  licensee  did  not  have 
vendor  supplied  documentation  in  its 
FQ  file  that  demonstrated  ih.t'  AMP 
splices  were  qualified. 

|4)  A  GE  Series  100  penetration  t»»si 
leport.  as  de8<;ribed  in  GE  letter  G- 


FBO-2-n31  was  submitted  by  the 
licensee  during  the  enforrement 
conference  on  June  ,"5.  1987  and  it  w.is 
■ilso  discussed  during  the  Region  III 
Quad  Cities  EQ  inspection  of  June  8-12, 
I'W  The  lirensee  argued  that  the  Series 
11)0  report,  which  was  in  the  licensee's 
fiics  licfore  N'nvembrr  .iO  198,1 
.iilet^u.iteh  addressed  the  .\RC  staffs 
concerns  about  the  earlier  .AMP  (Nn. 
nO-no<)4!  and  fiF  (R.M.  Schuster.  April 
l')"1 )  test  reports  relal'Pg  to  radiation 
ij>ia!ificati(jn  and  therefore 
demonstrated  the  quahfic.ilion  of  the 
installed  splices.  The  licensee  clearly 
should  have  known  that  the  existence  of 
the  report  in  its  files  pnor  to  November 
30,  1985  did  not  demonstrate 
qualification  of  the  inst.illrd  split:cs.  II 
prior  to  the  deadline  the  licensee  had 
adequately  re\iewed  the  referenf.es 
provided  in  the  report.  que.stu>ns  would 
have  arisen  concerning  the  aiieiiuacy  of 
the  report  One  such  reference  was  a  GE 
letter  (GF-FBO-:-192  dated  9/7/82)  that 
forwarded  to  the  licensee  an  electrical 
penetration  environmental  study.  dn'iPi) 
8/27/82.  condui  ted  by  GE  for  the 
Dresden  and  Quad  Cities  Stations.  The 
list  of  components  in  this  study 
identified  shnnkable  tubing  and.  under 
Note  2  listed  as  applicable  In  this  item, 
indicated  that  the  tubing  was  used  as  a 
"cover  for  insulated  sphce."  The  nylon 
splice  vendors  listed  included  AMP.  It 
was  not  established  which  kind  of  splice 
used  in  production  was  artual'v  tested 
and  it  appe.tred  that  the  splice  which 
had  been  tested  had  been  protected 
from  the  harsh  environment  by  the 
tubinkj  (apparently  intended  to  he 
inst.illi'd  on  production  penetra'ion 
assembly  splices  ns  well).  Thus,  the 
tested  splices  were  not  only  protected 
from  some  environmental  deoradation 
during  testing,  but  also  were  prevented 
from  causing  e!r»ctncal  faults  resulting 
from  moisture  intrusion  or  gross  failure 
(jf  their  insul.ition  under  acc.ident 
conditions.  The  splices  installed  in  the 
penetrations  m  Quad  Cities  however, 
were  unprotected. 

Based  on  the  above  facts,  the  NRC 
st.aff  concludes  the  licensee  clearly 
should  have  known  the  AMP  splices 
were  unqualified. 

c.  CECo  Penalized  Twice  for  a  Single 
.Alleged  Violation 

1  he  h'  rvivf  .Jigtied  that  should  the 
NRC  stafl  com  lude  that  CFCn  clearly 
should  have  kinjwn  of  the  violaticm.  a 
civil  panalfy  should  not  be  proposed  lor 
Qii.id  Cities  bei  ause  the  identical  issue 
was  cii.'d  at  Dresden  In  the  licensee's 
view  the  assessment  of  two  civil 
penalties  for  identical  viol.ations  at  two 


separate  facilities  is  inconsistent  with 
the  Modified  EQ  Enforcement  Policy 

The  following  shows  that  CECo  has 
not  been  penalized  twice  for  a  single 
alleged  violation  Each  CECo  nuclear 
facility  is  separately  licensed  and  is 
required  to  follow  10  CFR  Part  50 
regulations  and  the  conditions  of  its 
license.  Therefore,  as  a  matter  of  law,  a 
CECo  facility  would  not  be  exempt  from 
an  escalated  enfort ement  action  simply 
because  it  could  be  shown  that  a  similar 
or  identical  problem  or  violation  had 
occurred  at  another  CECo  facility.  That 
the  Dresden  and  Quad  Cities  EQ 
programs  were  laroelv  developed 
independently  leads  the  NRC  staff  to 
conclude  that  rather  ihan  one  mistake 
this  was  the  same  mistake  made  twice. 
The  NRC  staff  acknowledges  that  the 
licensee  does  have  a  corporate  EQ 
engir*f.'ering  staff  bu!  the  EQ  staffs  at  the 
individual  plants  along  with  tlieir 
consultants  (Sargent  and  Lundv  at 
Dresden  and  Bechtel  and  WESTEC  at 
Quad  Cities)  made  independent  EQ 
decisions  relating  to  the  qualification  of 
individual  components  and  equipment. 
Furthermore,  the  Modified  Enforcement 
Policy  permits  separate  enforcement 
actions  for  violations  occurring  at 
separate  facilities,  whether  these 
violations  are  independent  or  not.  The 
Modified  Enforcement  Policy  does  not 
sugt^est  that  licensees  are  not 
responsible  for  identical  violations 
occurring  at  two  separate  facilities.  In 
short,  what  the  NRC  found  at  the 
Dresden  and  Quad  Cities  facilities  was 
not  a  single  violation,  but  two  separate 
violations. 

Therefore,  having  reviewed  all  the 
above  considerations,  the  NRC  staff 
concludes  that  separate  violations  and 
proposed  civil  penalties  are  appropriate. 

d.  Proposed  Civil  Penalty  Unfair  Given 
the  Civil  Penalty  Proposed  in  a  Similar 
Case 

The  licensee  claimed  that  the  $150,000 
proposed  penalty  is  unfair,  given  that 
Iowa  Electric  received  a  proposed  civil 
penalty  of  only  S50.000  for  the  same 
violation.  As  with  all  enforcement 
actions,  the  nature  of  the  particular 
violation  merely  establishes  the  severity 
level  at  which  it  will  be  considered. 
Once  the  severity  level  is  determined, 
the  escalation  and  mitigation  factors 
must  be  applied  to  the  base  civil 
penally.  Thus,  given  the  same  violation 
under  different  circumstances  it  is 
probable  that  a  different  proposed  civil 
penalty  will  result.  Both  the  Quad  Cities 
and  the  Duane  Arnold  enforcement 
actions  were  categorized  as  Category  B 
violations  under  the  Modified  EQ 
Enforcement  Policy,  In  the  Quad  Cities 
case,  CECo  was  aware  of  the  severe 


nylon  AMP  butt  splice  failures  at 
Dresden  Unit  2  early  in  January  1985 
which  resulted  in  the  Dresden  Unit  2 
splices  being  replaced  in  October  1985. 
In  spite  of  this  awareness.  CECo  did  not 
question  its  EQ  testing  program  or 
replace  splices  at  Quad  Cities  Units  1 
and  2.  Iowa  Electric,  however,  was  not 
aware  of  the  Dresden  Unit  2  1985  splice 
failures,  and  when  alerted  to  the  AMP 
test  failures  in  December  1986.  Iowa 
Electric  immediately  replaced  all  AMP 
splices  inside  and  outside  the  dry  well  at 
Duane  Arnold,  including  the  AMP  Kynar 
splices.  (Kynar  splices  were  later  found 
to  be  also  unqualified).  Therefore,  once 
Iowa  Electric  learned  of  the  problem  it 
was  significantly  more  responsive  to 
immediate  safety  concerns  regarding  its 
plant  than  CECo  was  when  it  first  had 
reasonable  indication  of  a  problem. 

4.  Other  Mitigation/Escalation 
Arguments 

The  licensee  questioned  the  NRC's 
failure  to  give  credit  to  CECo  for  the 
corrective  actions  taken,  including 
taking  the  initiative  in  testing  the  AMP 
splices.  The  corrective  actions 
mitigating  factor,  as  defined  in  Generic 
Letter  88-07,  places  emphasis  on  (1)  the 
time  taken  to  make  an  operability  or 
qualification  determination;  (2)  the 
quality  of  any  supporting  analysis:  and 
(3)  the  nature  and  extent  of  the 
licensee's  efforts  to  come  into 
compliance.  The  licensee's  performance 
in  the  first  two  of  these  areas  was 
unacceptable.  Earlier  in  this  Appendix 
the  NRC  staff  established  that  CECo 
should  reasonably  have  known  of  the 
problem  at  Quad  Cities  and  acted  to 
correct  it  based  on  the  NRC's  concerns 
at  Dresden.  Although  the  licensee  did 
take  the  initiative  in  testing  the  AMP 
splices,  this  was  not  fully  accomplished 
until  more  than  a  year  after  the  EQ 
deadline  for  qualification.  Moreover, 
CECo  tested  the  AMP  splices  only  in 
response  to  the  NTtC's  questions  about 
qualification  of  the  splices.  When  the 
splices  subsequently  failed  during 
testing,  the  corrective  aciions  necessary 
following  this  self-disclosing  event  were 
obvious.  Additionally,  following  the 
NRC  inspection  at  Dresden,  the 
licensee's  effo.'ts  to  come  into 
compliance  by  supporting  its  analysis 
were  found  unacceptable  and  the  NRC 
staffs  concerns  relating  to  the  adequacy 
of  the  analysis  were  made  known  to  the 
licensee  at  various  times  after  the 
deadline. 

The  licensee  incorporated  into  its 
answer  to  the  Notice  other  arguments 
regarding  the  mitigation  and  escalation 
factors  that  it  made  in  its  answer  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  that  the  NRC 


issued  to  the  licensee  for  Violations  at 
Dresden.  Unit  3.  With  respect  to  these 
other  arguments,  such  as  the  NRC 
considering  his  a  minor  documentation 
deficiency,  the  discussion  in  the 
Appendix  to  the  Order  Imposing  Civil 
Penalty  for  Violations  of  10  CFR  50.49 
occurring  at  Dresden  Unit  3,  issued  this 
same  date,  is  incorporated  herein.  In 
summarv',  although  the  extent  and 
nature  of  the  licensee's  efforts  to  come 
into  compliance  ultimately  resulted  in 
the  problem  being  corrected,  the  NRC 
staff  finds  no  basis  for  mitigation  for 
corrective  actions. 

In  reevaluating  the  application  of  the 
mitigation  and  escalation  factors  in  this 
case,  the  NRC  has  determined  that 
escalation  for  the  failure  to  identify  the 
violation  at  Quad  Cities  is  not 
appropriate.  While  the  licensee's  staff  at 
Quad  Cities  should  reasonably  have 
identified  the  AMP  splice  problem  well 
before  CECos  test  made  the  problem 
self-evident,  the  NRC  did  not  identify 
the  AMP  splice  problem  at  Quad  Cities. 
Accordingly,  the  NRC  finds  that  neither 
escalation  nor  mitigation  based  on 
identification  is  warranted  and  the 
NRC's  proposal  to  escalate  the  proposed 
civil  penalty  by  50^  is  withdrawn. 

5.  Conclusion 

This  violation  occurred  as  staled,  and 
an  adequate  basis  for  withdrawing  the 
violation  has  not  been  provided.  After 
reconsidering  the  escalation  and 
mitigation  factors,  it  has  been  concluded 
that  the  previous  escalation  of  the  civil 
penalty  by  50^  because  the  licensee 
failed  to  identify  the  violation  was 
inappropriate.  Consequently,  the 
proposed  civil  penalty  in  the  amount  of 
$150,000  should  be  reduced  by  50"d  and 
a  $75,000  civil  penalty  should  be 
imposed. 

jFR  Doc.  89-11317  Filed  5-10-88:  8-45  am| 
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(Docljet  No.  50-213) 

Connecticut  Yankee  Atomic  Power 
COm  Issuance  of  Amendment  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  115  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
Specifications  for  operation  of  the 
fladdam  Neck  Plant  located  in 
Middlesex  County.  Connecticut,  The 
amendment  is  effective  as  of  the  date  of 
issuance  to  be  implemented  within  30 
davs  of  issuance. 
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The  dmindrnen:  consists  of rif.v 
Technical  Specifications  (TS)  and 
revisions  to  existing  Technical 
Specifications  that  provide  limiting 
conditions  for  operation  (LCO)  and 
surveillnnce  requirements  in  response  to 
Generic  Letter  (GL)  83-37.  as  applicable 
to  the  Haddam  \'ec!<.  Pl.int  Technical 
Specifications  have  been  provided  for 
the  follouing:  (1)  Post-acndent 
Sampling.  (2)  Sampling  and  .Analysis  of 
Plant  Effliients,  (3)  Contairment 
Pressure  Monitor,  (4)  Rea(  tor  Coolant 
System  Vents,  (5)  .Noble  Gas  Effluent.  (6) 
Containment  High-Range  Radiation 
Monitor  and  (7)  Instrumenta'ion  for 
Detection  of  Inadequate  Core  Cooling. 
GL  8:)-3"  also  addr'^ssed  TS  nssociated 
with  the  Long  Term  .Auxiliary 
Feedwater  Evaluation,  Contain.T.ent 
Water  Level  Monitor.  Containment 
Hydrogen  Monitor  and  Control  Room 
Hjbitabili'y  Require-^i  r,-';  These  items 
are  being  reviewed  d;,  o'hf:  programs 
(TS  i;pgrade  and  Inte«ra'ed  Safety 
.Assessment  Program). 

The  appli(  ation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  .Atom.ic  Energy  Act 
of  1934,  as  amended  (the  Act),  and  the 
Commissi  ons  rules  and  regulations.  The 
Conm,iss:on  has  made  .ippropriate 
findings  as  required  by  the  Act  and  the 
Commissions  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
A.mendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  2, 1988  (53  FR  44Jtjjj  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
h  ive  a  significant  effect  on  the  quality 
f)i  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  July  1, 1988,  as 
supplemented  December  2, 1988  and 
March  1. 1988.  (2)  Amendment  .No,  115  to 
License  No,  DPR-61,  (3)  the 
Commission  s  related  Safety  Evaluation, 
and  i4j  the  Commission  s  Environmental 
Assissment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW.. 
Washington,  DC  and  at  the  Russell 
Library,  123  Broad  Street.  Middletown, 
Connecticut. 


A  copy  of  items  (2).  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects  1/ 
II. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang. 

Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  89-11316  Filed  5-10-69:  8:45  am) 
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(Docket  Nos.  50-269,  50-270.  and  50-2871 

Duke  Power  Co.;  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Duke  Power 
Company  (licensee),  for  amendments  to 
Facility  Operating  License  Nos.  DPR-38. 
DPR-47,  and  DPR-55  issued  to  the 
licensee  for  operation  of  the  Oconee 
Nuclear  Station.  Units  1,  2,  and  3, 
located  in  Oconee  County,  South 
Carolina.  Notice  of  Consideration  of 
Issuance  of  these  amendments  was 
published  in  the  Federal  Register  on 
June  18, 1986  (51  FR  2223.S). 

The  purpose  of  the  licensees 
amendment  request  was  to  revise  a 
March  18, 1983,  Confirmatory  Order  to 
reflect  new  Implementation  schedules 
for  certain  NUREG-0737  items  based 
upon  their  actual  implementation  or 
replacement  dates. 

The  NRC  staff  has  reviewed  the 
request  and  determined  that  since  each 
of  the  items  is  now  installed  and 
currently  operable,  the  proposed  change 
would  not  serve  a  purpose 
commensurate  with  its  associated 
resource  expenditure.  Accordingly,  the 
staff  concluded  that  the  licensee's 
request  cannot  be  granted.  The  licensee 
was  notified  of  the  Commission's  denial 
of  the  proposed  change  by  letter  dated 
May  5. 1989. 

By  June  12, 1989.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U,S, 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 


2120  L  Street  NW..  Washington.  DC.  bv 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  US.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555. 
and  to  Mr.  A.V.  Carr,  Esquire,  Duke 
Power  Company.  422  South  Church 
Street,  Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  14.  1985 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  May  5, 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street.  WalhaUa,  South  Carolina  29601. 
A  ctjpy  of  Item  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
.Nuclear  Regulatory  Commission, 
Washington,  DC,  20555.  Attention: 
Document  Control  Desk. 

Dhted  at  Rockville,  Maryland,  this  5fh  day 
of  May  19«9. 

For  the  Nuclear  Resiiicitory  Commission. 
David  B.  Matttiews, 

Uiic.  !or.  Pruject  Directorate  11-3.  Division  of 
Reactor  Projecls-l/ll.  Office  of  Nuclear 
Reactor  Rngulation. 

[FR  Doc.  89-11314  Filed  5-10-89:  8:45  am] 

BILLING  COOE  7S90-O1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Ai^ency  Clearance  Officer  Kenneth  A, 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy 
AvcHable  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

New  Rule  52.  File  No.  270-326. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
[44  CSC.  3501  et  seq.\.  the  Securities 
and  Exchange  Commission  has 
submitted  for  O.MB  approval  proposed 
Rule  52  under  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C,  79a  et 
spq]  ("Act"),  Public-utility  subsidiary 
companifs  of  registered  holding 
companies  would  be  allowed,  pursuan* 
to  proposed  Rule  52,  to  issue  and  sell 
cert.iin  securities  without  filing  an 
application,  as  now^  required,  if  certain 
con'iitions  are  met.  Within  ten  days 
after  the  issue  or  sale  of  any  security 
exempt  under  proposed  Rule  52.  the 


issuer  or  seller  must  file  with  the 
Commission  a  certificate  of  notification 
on  Form  U-6B-2  containing  the 
information  prescribed  by  that  form 
There  are  approximately  70  registered 
public-utility  subsidiary  companies  that 
would  be  required  to  use  Form  U-6B-2. 
with  an  estimated  compliance  time  of 
thirty  minutes  per  applicant.  The 
estimated  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A,  Fogash.  Deputv 
Executive  Director.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549-6004.  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Management  and  Budget, 
(Paperwork  Reduction  Project  2335- 
040B)  Room  3208.  New  Executive  Offu  e 
Building,  Washington,  DC  20503. 
fonathan  G.  Katz, 
Secretary. 
May  3,  1989. 

jFR  Doc  89-11.372  Filed  5-10-H9:  8:45  am| 
BILUNG  CODE  B01tM)1-M 


(Release  No.  34-26785;  File  No.  SR-MCC- 
89-01] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Ctiange 

On  April  4, 1989,  the  Midwest 
Clearing  Corporation  ("MCC")  filed  with 
the  Commission  a  proposed  rule  change 
under  Section  19(bj  of  the  Securities 
Exchange  Act  of  1934  (  Act'  ).  As 
discussed  below,  the  proposal  provides 
for  accelerated  processing  of  over-the- 
counter  ("OTC  ")  trades  MCC  requested 
accelerated  approval  of  the  proposal. 
Notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
April  26. 1989,  to  solicit  comments  from 
interested  persons.'  No  comments  were 
received.  This  order  approves  the 
proposal  on  an  accelerated  basis. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  consists  of 
modifications  to  MCC's  OTC  Trade 
Com.parison  System.  Specifically,  the 
proposal  would  accelerate  by  one 


'  See  Securities  Exchange  Act  Release  No.  26740 
(April  la  1989),  hi  FR  18U59. 


business  day  the  processing  of  OTC 
trades. 

Currently,  clearing  members  are 
required  to  submit  OTC  trade  data  to 
MCC  by  3:00  p.m.  (c.s.L)  *  on  the 
business  day  following  trade  date 
("T  +  1").^  MCC  issues  trade  reports 
reflecting  trade  data  submitted  by  the 
clearing  members  and  the  results  of  the 
comparison  process  by  7:00  am,  on 
T^  2.  Under  the  proposed  new 
procedures,  clearing  members  generally 
woald  be  required  to  submit  trade  data 
by  4:45  p  m,  on  trade  date.  Trades 
submitted  on  T4  1  or  later  would  have 
to  be  submitted  as  "As-or"  trades.  MCC 
would  report  trade  data  to  clearing 
miembers  by  7:00  am.  on  T-l-1  and 
clearing  members  would  have  until  3:00 
p  m,.  on  T  +  1  to  submit  adjustments. 
MCC  would  issue  the  corresponding 
output  by  7:00  a.m.  on  T  +  2. 

II.  Rationale 

MCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  Act 
because  it  facilitates  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  MCC  states  in 
its  filing  that  the  proposed  OTC 
acceleration  should  significantly  reduce 
clearing  member  financial  exposure  on 
potential  problem  trades  by  accelerating 
the  trade  resolution  and  reporting 
process  by  approximately  one  day. 

III.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  AcL  The 
proposal,  by  shortening  the  comparison 
cycle  for  OTC  trades,  would  reduce  the 
risk  exposure  to  investors  and  to  MCC 
clearing  members  as  well  as  contribute 
to  the  prompt  and  efficient  clearance 
and  settlement  of  securities 
transactions. 

The  Commission  notes  that  the 
proposed  rule  change  is  similar  to  a 
proposed  rule  change  filed  with  the 
Commission  by  the  National  Securities 
Clearing  CorporaUon  ("NSCC").*  For  the 
reasons  discussed  in  the  order 
approving  the  NSCC  proposal,*  the 


*  All  times  referred  lo  tierein  are  Central  Standard 
Time. 

'  MCC  notes  in  iti  filing  thai  the  required  cut-off 
time  for  submission  of  trade  input  is  dependent 
upon  the  particular  method  of  input  (e.;..  manual 
submission,  magnetic  tape,  lerminal.  etc.). 

♦  See  Securities  Exchange  Act  Release  No.  26525 
(.March  1. 1989).  54  FR  gg.'ia  publishinfi  notice  of  a 
proposed  iS'SCC  rule  change  that  would  accelerate 
the  companson  cycle  for  OTC  and  non-New  York 
Slock  Exchange  trades  and  move  up  the  trade 
resolution  process  by  one  day  |Filcd  No.  SR-NSCC- 
89-02|. 

*See  Securities  Exchange  Act  Release  No.  267B3 
(May  4. 1989).  approving  File  No.  SR-NSCC-«9-<)2 


Commission  believes  this  proposal  will 
reduce  the  length  of  the  comparison 
cycle  for  OTC  trades  and.  more 
specifically,  make  MCC's  comparison 
process  for  OTC  trades:  (1)  Safer  with 
regard  to  the  risks  of  market  price 
volatility,  and  (2)  more  efficient  in  terms 
of  the  time  and  expense  involved  in 
trade  processing.  Further,  the  proposal 
would  help  protect  investors  and  other 
persons  that  safeguard  investors'  funds 
and  facilitate  their  transactions. 

The  Commission  finds  good  cause  fur 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  so 
that  MCC  can  implement  the 
accelerated  OTC  processing  at  the  same 
time  NSCC's  accelerated  trade 
comparison  procedures  become 
effective.  Notice  of  NSCC's  proposal 
appeared  in  the  Federal  Register  on 
March  8, 1989. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)  of  the  Act  that  the  above- 
mentioned  proposed  rule  change  (File 
No.  SR-MCC-89-01)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Dated:  May  4. 1989, 
|FR  Doc.  89-11320  Filed  5-10-89:  8:45  am| 

MLUNG  COOE  MIS-OIHI 


Selt-RegjiatDry  O''ganiza'ions; 
Midwest  Stock  Eicnange.  Apphcition 
•or  Unlisted  1  rading  Pnviieqes  ■■"•  C'ver- 
the-Counter  Isrsues  and  to  '^\\ho-:-* 
Unlisted  Trading  Privileges  :r-  o^er- 
the-Counter  Issues 

May  5, 1988. 

The  Midwest  Stock  Exchange,  Inc. 
( 'MSE")  on  April  28, 1989.  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  "(Act")  in  the  following 
o\ei-the-counter  ("OTC  ")  securities,  i.e.. 
securities  not  registered  under  section 
12(b)  of  the  Act: 

File  No.  Symbol      \ 


7-4503  '  COMV 

f 
7-4504     CMCSA 


CelMar  Commurwcalions 
SI  00  Par  VahM 
Comcast  Corp  O  A 
$01  F>ar  Value. 


20470 


Federal  Register  /   Vul.  54,  No,  90  /  Thursday.  .May  11.  1989  /  Notices 


The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f](4)  of  the 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv. 


D,itfi;May  1,  1989. 
Ernest  N.  Mannino, 


Feoeral  Register  ,    Vi  I    .,4,  \(i.  90  /  Thursday,  Ma>   11,  1989  /  Notices 


20471 


•  C/-h/i/i/c 


the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
Hppear  below.  Questions  or  comments 


proposed  and  supporting 
documentation,  should  be  directed  lo 
the  Agency  Clearance  Officer  whose 


since  March  1989.  The  temporaiy  slots 
will  be  allocated  only  for  the  period  that 
unused  airports  capacity  exists  and  are 


20470 


Federal  Register  /   Vol.  54,  No.  90  /  Thursday,  May  11.  1989  /  Notices 


Feoeral  Roglster  ,'   \'(  I    '4    \\.    !i(i 


i  I. 


\uticts 


:i.M 


The  VISE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f](-lJ  oi  the 
Act  on  the  following  OTC  issues: 


fie  Mo. 


Syn*ol 


Issuer 


7-4505     BBEC 


7-4506       NGH 


BiocVtxistet 

$  10  Pai  value 
|^'(ergrap^  Co'p 
$.!0  Paf  va.ue 


In  the  case  of  BBEC.  a  replac(;m»;n? 
issue  is  beinj^  requested  due  to  its  recent 
listing  on  the  New  York  Stock  E.\chdnge, 
thus  rendering  it  ineligible  for  continued 
OTC/UTP  on  the  MSE.  In  the  cise  of 
INGR.  a  replacement  issue  is  being 
requested  as  a  result  of  extremely  low 
volume. 


Comments 


I 


Interested  persons  are  ;p,'.  I'ed  to 
submit  on  or  before  May  26.  1989. 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  m.ike  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  .WV., 
Washington  DC  205-19.  Commentators 
are  asked  to  address  whether  they 
believe  the  requested  grants  of  UTP 
wou'd  be  consistent  with  section 
l2(fl(l)(C).  In  considering  an  application 
for  extension  of  UTP  in  OTC  securities 
jnder  section  12(n(l)(C),  the 
C'omrnission  is  required  to  consider, 
iniong  othtT  matters,  the  public  trading 
activity  in  such  security,  the  character  of 
such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
siirh  securities,  and  the  desirability  of 
ri'm()\  ing  impediments  to  and  the 
proaress  that  has  been  made  toward  the 
development  of  a  national  market 
system.  The  Commission  may  not  grant 
such  application  if  any  rule  of  the 
national  securities  exchange  making  an 
application  under  12(f)(1)(C)  would 
inreasonably  restrict  competition 
among  dealers  in  such  security  or 
between  such  dealers  acting  in  the 
i.ipacity  of  market  makers  who  are 
specialists  and  such  dealers  who  are  not 
specialists. 

Commentators  also  should  address 
whether  the  requested  withdrawal  of 
L'TP  would  be  consistent  with  section 
12in(4l  of  the  .-Vet.  That  section 
empowers  the  Commission  to  grant  a 
request  for  withdrawal  if.  to  do  so.  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FK  D"'    «<>-11321  Filed  5-10-89;  8:45  am] 
•ttLING  cocc  wio-oi 


DEPARTMEffT  OF  STATE 

Overseas  Schools  Advisory  Council; 

Meeting 

The  Overseas  Schools  Advisory 
Council,  Department  of  State,  will  hold 
its  Annual  meeting  on  Wednesday,  [une 
21. 1989,  at  9:30  a.m.  in  Conference 
Room  1205,  Department  of  State 
Building.  2201  C  Street  NW.. 
Washington,  DC.  The  meeting  is  open  to 
the  public. 

Agenda  items  scheduled  for 
discussion  are  as  follows: 

I.  Council  Program  of  Educational 

Assistance 

(a)  Final  Reports  of  1987  Program  av.d 
Progress  Report  on  1988  Program 

(b)  Council's  Efforts  in  Securing 
Contributions  for  1989  Program 

(c)  Progress  Report  of  the 
Subcommittee  to  Increase  the 
Participation  of  U.S.  Corporations 
and  Foundations  in  Council 
Programs 

(d)  Meeting  with  the  Directors  of  the 
Overseas  Schools  Regional 
Associations  at  the  AAIE 
Conference  in  Orlando.  Florida  on 
February  27. 1989 

(e)  Report  on  Establishing  A 
Principals  Training  Center 

II.  Highlights  of  Carnegie  Educational 

Mission  to  the  Peoples  Republic  of 
China  and  Business  Round  Table 
Conference  in  Washington 

III.  Overseas  Schools  Fund  Raising 

Drives  and  Activities  of  Overseas 
Schools  Regional  Associations 
(a)  Report  of  the  Subcommittee  to 
Increase  U.S.  firms  Participation  in 
Local  Activities  of  the  American- 
sponsored  Overseas  Schools 

IV.  Council's  Communication  with  U,S, 

Corporations  and  Foundations 

V.  Selection  of  Date  of  Council's 

Executive  Committee  Meeting 

Access  to  the  State  Department  is 
controlled.  Members  of  the  public 
desiring  to  attend  the  meeting  may  write 
to  the  Overseas  Schools  Advisory 
Council.  Department  of  State,  Room  333. 
SA-1.  Washington.  DC  20522-0103  or 
telephone  Ms,  Joyce  Bruce  on  area  code 
202-663-1603,  prior  to  June  21.  The 
public  may  participate  in  discussions  at 
the  Chairman's  instructions. 


D.itfiiMay  1,  1989. 
Ernest  N.  Mannino, 

Executive  Secretary:  Overseas  Schools 

Advisory  Council. 

(FR  Doc.  89-1134.3  Filed  5-10-89:  8:45  am) 

BILLING  CODE  4710-24-M 


i  Public  Notice  CM-8/ 1 282 1 

Stitpping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
1:30  pm  on  May  31, 1989,  in  room  6103. 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593. 

The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  62th 
Session  of  the  Council  of  the 
International  Maritime  Organization 
(LMO)  which  is  scheduled  for  5-9  June 
1989  in  London.  In  particular,  the  SHC 
will  discuss  the  development  of  U.S. 
positions  dealing  with,  inter  alia,  the 
following  topics: 

— Reports  of  the  Major  Committees 
— Financial  Matters 
— Personnel  Matters 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
mav  seek  information  by  writing:  Mr, 
G  P.  Yoest,  U.S.  Coast  Guard 
Headquarters  (G-CI),  2100  Second 
Street,  SW.,  Washington,  DC  20593  or  by 
calling:  202-267-2280, 

D<i!'-  April  27.  TW9. 
Thomas  J,  Wajda, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc  89-1 1344  Filed  5-10-89:  8:45  am) 
BILLING  CODE  4710-07-*! 


TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  ttie  Office  of  Management  and 
Budget 

AGENCY:  Tennessee  Valley  Authority. 
action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

SUMMARY:  The  Tennessee  Valley 
Authority  |TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  prov  isions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35),  as  amended  by  Pub. 
L.  99- ,591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 


the  Agency  Clearance  Offir  er  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  t!ie  .Apency 
Clear;ince  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
M.inagement  and  Budget,  Washington, 
DC  20303:  Telephone:  (2021  ;)9,>-.'iOM 
.'V.,ciicy  Clvannuw  O'fiar:  Mark  R. 
Winter,  Tennessee  Valley  Authurily. 
100  I.upton  Building,  Chattanooj^.i.  !  \ 
37401;  (fil3j  75]-2,523 
lypc  of  Rcqui'st.  Regular  subniissior, 
Titli!  of  li)forma!io:i  CnUrctiun:  1989 
Commercial  and  Industrial  Survey: 
Customers  of  .Municipal  and 
Cooperative  Distributors  of  IVA 
Power 
Frequency  of  Use:  On  occasion 
Typf  of  A^h.'ctf'd Pi:!)!'c:  Businesses  or 
other  for-profit  and  smiill  iiusinesses 
or  organizations 
Small  B::.';infs.ses  or  Organizations 

Affected:  Yes 
Federal  Budiifl  Functional  Catefiory 

Code:  271 
Estimated  Miuuber  of  Annuo! 

Responses:  4,000 
Estimated  Total  Annual  Burden  Hours: 

1,333 
Estimated  Average  Burden  Hours  Per 

Rtsponsp:  .33 
Xeed  For  and  Use  of  Information:  The 
1989  Commercial  and  Iiuiustrial 
Survey  will  pro\  ide  information  about 
the  ,384.000  commercial  and  industrial 
customers  served  by  the  municipal 
and  cooperative  distributors  of  TVA 
power.  This  information  is  required  !)y 
numerous  organizations  within  TVA 
for  load  forecasting  and  programming 
purposes. 
Louis  S,  Grande, 

Vice  President.  Information  Sen-ices.  Senior 

Agency  Official. 

[FR  Doc.  89-11345  Filed  5-10-89:  8:45  am| 

BILLING  CODE  «1?0-01-«l 


Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget 

agency:  Tennessee  Valley  j^uthority. 
ACTION:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 

information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  Chapter  35),  as  amended  hv  Pub, 
I..  99-591 

Requests  for  information,  including 
copies  of  the  information  collection 


proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority.  Office  of  Information  and 
Regulutoiy  Affaiis,  Office  of 
Management  and  Budget,  Washington. 
DC  20503:  Telephone:  (202)  395-3084. 
Agency  Clearance  Officer  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
100  I.upton  Building,  Chattanooga,  Tn 
37401;  (615)  751-2523 
Type  of  Request:  Regular  submission 
Title  of  Information  Collection:  Farmer 
Questionnaire — Vicinity  of  Nuclear 
Power  Plants 
Frequency  of  Use:  On  occasion 
Type  of  Affected  Public:  Individuals  or 

households,  and  farms 
Small  Businesses  or  Organisational 

Affected:  .No 
Federal  Budget  Functional  Category 

Code:  271 
Estimated  Number  of  Annual 

Responses:  1200 
Estimated  Total  Annual  Burden  Huum: 

600 
Estimated  Average  Burden  Hours  Per 

Response:  5 
Need  For  and  Use  of  Information:  This 
survey  is  used  to  locate,  for 
monitoring  purposes,  rural  residents, 
home  gardens,  and  milk  animals 
within  a  five  mile  radius  of  a  nuclear 
power  plant.  The  monitoring  program 
is  a  mandatory  requirement  of  the 
Nuclear  Regulatory  Commission  set 
out  in  the  technical  specifications 
when  the  plants  were  licensed. 
Louis  S.  Grande, 

Vice  President,  Jnfornwliun  Srnices.  Senior 
Agency  Official. 

[FR  Doc,  fl9-lia4ti  Filed  5-10-B9:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATtON 

Federal  Aviation  Adminisfrat'on 

High  Density  Traffic  Airports; 
Allocation  of  Temporary  Siots; 
Meeting 

agency.  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOT), 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
meeting  to  conduct  a  lottery  to  allocate 
temporary  air  carrier  slots  which  have 
become  available  due  to  the 
nonoperation  of  certain  permanent  slots 
at  the  four  high  density  traffic  airports 


since  March  1989.  The  temporary  slots 
will  be  allocated  only  for  the  period  that 
unused  airports  capacity  exists  and  are 
subject  to  recall  by  the  FAA  on  7  days 
notice. 

DATES:  Meeting:  The  meeting  will  be 
held  on  Monday,  May  22, 1989, 
beginning  at  10:30  a.m. 

Requests  to  participate:  Notice  of 
intent  to  participate  must  be  received  by 

5:(K   ;    •     May  17,  1989. 

addresses:  The  meeting  will  be  held  at 
FAA  Headquarters,  Third  Floor 
Auditorium,  800  Independence  Avenue 
SW.,  Washington,  DC. 

Requests  to  participate  in  the  lottery 
should  be  submitted  to: 

Office  of  the  Chief  Counsel.  Slot 
Administration  Office,  AGC-200, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
W  ashington,  DC  20591 

Requests  to  participate  may  also  be 
transmitted  by  facsimile  at  (202)  267- 
5027:  or  by  ARINC  message  to 
DCAYAXD,  Attn:  AGC-230,  Requests  to 
participiite  will  not  be  accepted  over  the 
ti'Iephiine. 

fO«  FURTHtR  iNfCJRMA'-ON  COK'AC- 

i'atiicia  I.ane,  Airspace  and  Air  Traffic 
Law  Branch,  AGC-230.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
Telephone:  (202)  267-3491. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  800  Independence 
Avenue  SW.,  Washington.  DC  20591:  or 
by  calling  (202)  267-8058. 
Communications  must  identify  the 
notice  number  of  the  document. 

Background 

On  December  16,  1985,  the 
Department  of  Transportation  issued 
Amendment  No.  93-49,  "High  Density 
Traffic  Airports;  Slot  Allocation  and 
Transfer  Methods;  Final  Rule"  (50  FR 
52180,  December  20. 1985),  adding  new 
subpart  S  to  Part  93  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR  Part 
93,  Subpart  S.  The  rule  established 
procedures  for  the  allocation  and 
transfer  of  operating  slots  at  the  four 
airports  designated  as  high  density 
traffic  airports  under  the  High  Density 
Rule,  14  ere  Part  93,  Subpart  K: 
Kennedy  International,  LaGuardia. 
OUare  International,  and  Washington 
National  Airports.  The  rule  provides 
that  unallocated  sluts  will  be  distributed 
by  lottery. 
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On  March  3  1989,  h:..s*ern  Air  Lines 
experienced  a  strike  by  its  machinists.  A 
l.irge  number  of  other  employees 


Friday.  May  12. 1989.  Slots  not  selected 
at  the  lottery  or  returned  for 
nonoperation  after  the  lottery  may  be 


The  normal  sequence  will  resume  at  that 
time,  beginning  with  the  first  incumbent 
carrier  passed  over  during  the  new 
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paragraph  93.223(f],  which  provides  th.it 

slots  will  not  be  withdrawn  from  a 

carrier  holding  8  or  fewer  slots,  shall  not 
1.. »_  . I  .      11       .    ,  . 


predominantly  open  land  and 
abandoned  railro.id  yards  for  a  distance 
of  2.6  miles.  The  improvements  in  the 


F.nvironmental  Impact  Statement  (EIS) 
yrill  be  prepared  for  a  proposed  hi>^way 
project.  The  project  would  be  locate*! 
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On  Vfan.h  3.  lyay,  F.i stern  Air  Lines 
expi.-rienced  a  strike  by  its  machinists.  A 
large  number  of  other  employees 
honored  the  strike,  requiring  the  carrier 
to  substantially  scale  down  its 
operations.  On  March  9.  Eastern 
'pt'litioned  for  priii'ction  of  the  U.S. 
Bankruptcy  Court  for  reorganization 
under  Chapter  11  of  the  Bankruptcy 
Code.  As  a  result  of  the  reduced 
scht'duie.  Eastern  is  operating  none  of 
its  slots  at  Kennedy  International 
Airport  and  O'Hare  International 
.■\irp()r'  and  only  some  of  its  slots  at 
I  i(}>:ard).i  and  Washington  National 
A  rporfs  L'ndor  current  slot  regulations. 
lastern  may  retain  its  allocated  slots 
without  opprating  them  or  temporarily 
transf«'rrir,s<  :hom  to  another  carrier,  to 
Ihe  extL-nt  t.haf  such  operation  is 
pffectJvply  prpcludpd  by  a  strike. 

AllcH.ation  of  TpmfK)rar\  -Virport 
('.ip.li  it\ 

y.i.'r,  si  J'  n  ii  jcing  operated  by 
\  is'i-rr  r>"?u!ts  in  unu.st'd  airport 
c..i;i.i.  1".  ,i;:ii  a  rodut.t.on  in  potential  air 
Iransp'Tt.i'ion  s<\"Mrps  M  the  traveling 
p  Li  ill,'    In  '.n.;  ,r.'fT''st  .if  n-:)::;'  ,,r.ing  the 
rii^'  •'■'•-,,.•:■.■  ■,,,(•'■■(■":•'  1  ,-•■:,,!  .'y  of  the 
!'  I'.r  h.^;.*-.  .!-■:•..■.  ty  traffic  airports  and 
providing  th«;  maxLT-urr!  h  r  S(.'.''\ice  to 
the  public  under  thp    :-r'Ts*ances,  the 
Secretary  of  Transportation  has  directed 
a  limited  slot  allocation  to  promote  use 
of  this  temporary  airport  capacity. 

Accordingly,  the  FAA  will  create 
temporary  slots  at  each  of  the  four  high 
density  airports  to  permit  allocation  of 
current  unused  airport  capacity.  The 
slots  created  will  be  temporary  special 
slots  generally  corresponding  to  the  slot 
times  currently  not  used  by  Eastern.  The 
ti.-mporary  slots  will  be  allocated  in 
accordance  witii  the  standard  lottery 
P'ocedures  set  forth  in  FAR  §  93,225 
VN  ilh  the  limited  exceptions  noted  below 
i.nder  "Requests  to  Pirticipate  "  F.A.X 
w  ill  recall  each  temporary  slot  if  Eastern 
resumes  operation  or  transfers  a  slot  at 
the  same  time  period  as  the  temporary 
slot.  Operation  of  a  tempnrarv  slot  nust 
tease  within  7  days  after  nD'fi!  dt    n  by 
the  ¥\A  that  the  slot  is  bi'inn  rp(  .liifd. 
Thf  !;ni  V'd  .i!!;)catton  and  the  7-d.jy 
rci.dil  wii!  ensurt'  tha'  ai.Vial  operations 
at  high  density  .dipics  dc  not  exceed 
the  limits  specified  in  K.XR  i  93.123(a) 
even  if  Eastern  resumi";  or  transfers  the 
slots  to  another  earner 

The  temporary  slots  to  be  allocated 
are  not  the  sjns  »  ■■I',  iv  Eastern  or  any 
other  carrier.  This  i  /k  .itinn  does  not 
affect  the  rights   if  ar-,  .  rri;  t 
s'o'ho'iliT  to  usr  1)-  trmsfi'r    S  s:m'v  at 
.i'-\  tmif  :n  .!   ( I  riimic  wiir  FAR  t'.irl 
•'.1.  Subparts  K  and  S. 

The  list  of  slots  available  for 
distribution  by  lottery  will  be  available 


Friday.  May  12. 1989.  Slots  not  selected 
at  the  lottery  or  returned  for 
nonoperation  after  the  lottery  may  be 
allocated  administratively  under  FAR 
§  93.228.  An  additional  lottery  may  be 
held  in  the  future  if  warranted  by  the 
number  of  temporary  slots  available  and 
the  demand  for  such  slots. 

Notice  of  Lottery 

Time:  Air  carrier  lottery:  10:30  a.m.. 
May  22. 1989. 

Place:  Third  Floor  Auditoriuri.  FAA 
Headquarters,  800  Independence 
Avenue  SW.,  Washington.  DC 

Requests  to  Participate:  Special 
procedures  will  be  in  effect  for  requests 
to  participate  in  the  lottery,  and  the 
procedures  contained  in  §  932Za[e]  will 
not  apply.  All  carriers,  including  carriers 
currently  operating  at  the  high  density 
traffic  airports,  must  notify  the  FAA  of 
their  intention  to  participate  in  the 
lottery.  Incumbent  carriers  will  not  be 
included  automatically  in  the  lottery.  Air 
carriers  intending  to  participate  will  be 
included  in  the  appropriate  lottery  for 
the  airport  upon  written  notification 
received  by  the  FAA  by  5:00  p.m.  on 
May  17. 1989.  of  the  operators  desire  to 
participate. 

Requests  to  participate  may  also  be 
transmitted  by  facsimile  to  (202)  267- 
5027  or  by  ARINC  message  to 
DCAYAXD,  Attn:  AGC-230.  Requests  to 
participate  will  not  be  accepted  over  the 
telephone.  Notifications  of  intent  to 
participate  in  the  lottery  submitted  by 
mail  must  be  sent  ♦n  thp  address  listed 
above  under  "addresses." 

A  list  of  the  air  carrier  slots  lu  be 
allocated  will  be  prepared  by  the  FAA 
and  will  be  available  upon  request  on 
May  12, 1989.  Interested  carriers  should 
contact  the  FAA  Slot  Administration 
Office  at  (202)  267-3915  to  request  a  list 
of  available  slots. 

Lottery  Pnxedures:  With  the 
exception  of  the  notification  procedure 
contained  in  S  93.225(e),  slots  will  be 
allocated  in  accordance  with  the  lottery 
procedures  set  forth  in  FAR  S  93.225. 
The  procedures  for  the  lottery  at  each 
airport  may  be  summarized  as  follows: 

1.  A  random  lottery  will  be  held  to 
determine  the  order  of  slot  selection. 

2.  During  the  first  selection  sequence, 
25  percent  of  the  slots  available  at  each 
airport  but  no  fewer  than  two  slots  shall 
be  reserved  for  selection  by  new  entrant 
carriers. 

3.  F.ach  carrier  will  make  its  selection 
in  the  order  determined  in  the  initial 
sequence  lottery,  except  that  only  new 
entrant  carriers  will  be  permitted  to 
make  selections  until  the  percentage  of 
slots  set  aside  for  new  entrants  is 
selected  (or  all  new  entrants  have 
completed  their  first-round  selection). 


The  normal  sequence  will  resume  at  that 
time,  beginning  with  the  first  incumbent 
carrier  passed  over  dnrinp  the  nmv 
entrant  M'lections. 

4.  .\v\  operator  may  scli'ct  any  two 
slots  a\  ailable  at  the  airport  during  each 
selection  sequence,  except  that  new 
entrant  carriers  may  select  four  slots,  if 
available,  in  the  first  sequence 

5.  Each  oper;it()r  must  m.ike  its 
selection  within  5  minutes  after  l)t'ing 
called  or  it  shall  lose  its  turn.  !f  capacity 
remains  after  each  operator  has  had  an 
opportunity  to  select  slots,  the  allocation 
sequence  will  be  reperjt>-(i  in  the  same 
order. 

Limitations  on  temporary  slots:  An 
allocation  of  airport  capacity  which  will 
exist  for  an  indefinite  temporary  period 
requires  thcit  the  tempora-y  slots 
allocated  be  recoverable  o  i  short  notice 
and  that  the  slots  not  bo  in'egrateJ  into 
Ihe  permanent  slot  pool.  Accordingly, 
the  temporary  slots  allocatrd  by  this 
lottery  are  subject  to  the  following 
special  condition.  To  the  extent 
consistent  with  the  special  reslrii  tions 
below,  the  slots  are  also  subject  to  all 
other  conditions  and  limitations 
rontained  in  F.AR  Part  93,  Subparts  K 
and  S.  Selection  of  a  tempor:iry  slot  in 
the  lottery  represents  the  selec'ir.^ 
carrier's  agreement  to  comply  with  all 
restrictions  on  the  use  and  transfer  of 
each  such  slot. 

1.  A  slot  obtained  in  ihe  tottery  a:iu 
not  used  within  30  days  from  the  dale  of 
the  lottery  shall  be  recalled  by  the  FAA. 
The  longer  periods  before  operation 
permitted  under  FAR  §  93.227(b)  are  not 
practical  in  view  of  the  limited  duratirm 
of  these  slots. 

2.  A  carrier  selecting  a  temporary  slot 
in  the  lottery  must  notify  the  FAA  Slot 
Administration  Office  of  the  intended 
start  date  for  operation  of  the  slot. 

3.  A  slot  obtained  in  the  lottery  may 
be  recalled  by  the  FA.^  on  7  days  prior 
notification  by  the  F.\A  to  the  carrier. 
Operation  of  the  slot  must  cease  within 
7  days  of  the  notification. 

4.  Slots  obtained  in  this  lottery  may 
not  be  sold  or  traded,  except  on  a  one- 
for-one  h.isis  for  other  slots  obtained  in 
this  lottery  at  the  same  airport. 

5.  The  use-or-lose  requirements  set 
forth  in  14  CFR  Part  93.227(a)  shall  apply 
to  each  slot  obtained  in  this  lottery 
beginning  on  the  first  day  the  slot  is 
operated.  L'si;  of  the  slot  shall  be 
reported  in  accordance  with  §  93.22"li). 

6.  Each  slot  placed  in  the  lottery'  pool 
will  be  assigned  a  special  withdr.iwal 
priority  number.  When  recall  of  a 
ti'mporary  slot  is  necessary,  FA.-\  will 
withdiaw  slots  at  the  appropriate  time 
period  in  the  order  of  the  withdr.iwal 
priority  numbers  assigned.  FAR 


paragraph  93.223(f).  which  provides  that 
slots  will  not  be  withdrawn  from  a 
carrier  holding  8  or  fewer  slots,  shall  aut 
apply  to  fempor.-iry  slots  allocatod  in 
this  lottery. 

Public  Process 

The  m.eeling  is  oprn  to  tlie  public  and 
all  interested  persons  are  invited  to 
attend. 

Issued  in  WashuiKlon,  DC  on  May  5,  11MJ9. 
Gregory  S.  Waiden. 
Chief  Counst  I. 
|FR  Dor.  8<»-1ir"8  Filed  5-5-89;  4:47  pmj 

BILLING  CODE  49*0-1>-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Elmira  North-South  Arterial,  South 
Section  City  of  Elmira,  Town  of 
Southport,  Chemung  County,  NY 

AGENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  a 
supplement  to  a  final  environment,!! 
impart  stati-ment  will  be  prepan'd  for  a 
proposed  highway  protect  on  the  F.lmiia 
North-Soutli  Arterial.  South  Section. 
City  of  Elmira,  Town  of  Soulhporl, 
Chemung  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  H.  Pl.^tt,  District  Enfimeer.  Federal 
Highway  Administration.  Leo  W. 
O'Brien  Federal  Building.  Ninth  Floor 
Clinton  Avenue  and  Pearl  Street, 
Albany,  New  York  12207,  Telephone 
(518|4'2-2860, 

SUPPLEMENTARY  INFORMATION:  Tlie 
FHWA.  in  coiperaUon  with  the  New 
York  State  D<partment  of 
Transportation,  will  prt'pare  a 
supplement  to  the  final  environmentdi 
impact  statement  (EIS)  on  a  propos.il  ;  i 
construct  a  portion  of  the  Elmira  Norlh- 
South  -Arterial,  South  Section,  in  the  City 
of  Elmira  and  Town  of  Southport, 
Chemung  County.  New  York.  The 
original  EIS  for  the  arterial  highway 
(FHWA-NYS-E1S-73-05F)  was 
approved  on  October  25. 1974.  The 
proposed  extension  to  the  arteri.d 
provides  a  transition  from  the  existing 
divided  four  lane,  limited  access 
highw.iy  to  a  two-lane  facility  with 
provision  for  eventual  expansion  to 
four-lane  divided  highway.  The 
extension  connects  the  existing  four- 
lane  Slate  R"ute  328  in  the  Town  of 
Southport  to  the  existing  four-lane 
arterial  center  section  at  Pennsylvania 
.Avenue  in  the  City  of  Elmira.  The 
extension  is  on  new  location  through 


predominantly  open  land  and 
abandoned  railroad  yards  for  a  distance 
of  Z6  miles.  The  improvements  in  the 
arterial  corridor  are  considered 
necessary  to  provide  for  economic 
development  in  the  South  Elmira, 
Southport  area  and  to  remove  slate 
hi>;hway  traffic  from  a  predominantly 
urban  city  st,eet  through  Southport  and 
Elmira. 

The  location  for  the  arterial  was 
approved.  However,  sutist  in!,.ii  i  hangcs 
in  the  state-of  the  art  analysis  of 
environmental  issues  and  discussion  of 
viable  design  alternatives  in  the  arterial 
corridor  warrant  a  detailed  reanalysis  of 
impacts  within  the  corridor. 

Alternatives  under  consideration  are 
(1)  the  Null  Alternative  and  (2)  a 
combination  of  six  design  alternatives  to 
determine  the  best  location  of  the 
arterial  in  the  Elmira  ana  between 
South  Main  Street  and  Pennsylvania 
Avenue. 

The  project  has  been  the  subject  of 
extensive  previous  coordination 
between  interested  agencies.  A  public 
information  meeting  has  also  been  held 
to  review  project  location  and  potential 
impacts  in  the  neighborhood.  A  formal 
public  hearing  for  the  project  is 
anticipated  in  the  fall  of  1989.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  draft 
supplemental  FIS  will  be  available  for 
public  and  ag'  nr  y  rt  view  and  comment 
prior  to  the  public  hearing.  No  formal 
scoping  meeting  will  be  held. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
iVogram  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 
Harold  ).  Brown, 

Division  Administrator,  Albany.  Sew  York. 
\VR  Dnc.  89-11348  Filed  5-10-89:  8:45  am) 


Environmental  Impact  Statement: 
Ketchikan,  AK 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


Environmental  Impact  Statement  (EIS) 
Vill.be  prepared  for  a  proposed  highway 
project.  The  project  would  be  localp»l 
within  the  boundary  of  the  City  and 
Borough  of  Ketchikan,  Alaska. 

for  further  information  contact 

Tom  Neunabe:  'jier.Ttions 

Engineer,  Federal  Highway 
Administraiton,  P.O.  Box  021648,  Juneau, 
AK  99802-1648  or,  Nate  Johnson,  Project 
Environmental  Coordinator.  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF),  P.O.  Box 
021467   bmp;iii   AK  PQfln?-14R7 

SUPPLtMtNTARV  IKFORMA^  iOn     ihe 

FHWA,  in  cooperation  with  the 
ADOT&PF,  will  prepare  an  EIS  on  the 
proposed  upgrading  of  the  Ketchikan 
transportation  system  from  Ward  Cove 
to  Deermont  Street.  Several  alternatives 
will  be  investigated  to  meet  the  need  for 
increased  vehicular  capacity  determined 
during  recent  traffic  studies. 

The  traffic  studies  and  subsequent 
reconnaissance  report  defined  the  area 
of  greatest  congestion  as  North  Tongass 
Highway  and  South  Tongass  Avenue  to 
Bryant  Street  through  the  Central 
Business  District.  The  ADOT&PF  has 
identified  preliminary  alternatives  for 
relieving  this  congestion.  Proposed 
alternatives  for  the  North  Tongass 
Highway  segment  consist  of  variations 
of  an  upland  route  to  supplement  the 
existing  North  Tongass  Highway.  The 
proposed  alternatives  for  the  South 
Tongass  Avenue-Bryant  Street  segment 
fall  into  the  two  categories  of  a  new 
route  traversing  the  uplands  above  the 
downtown  area  or  a  route  using  existing 
roads  and  streets  as  much  as  possible. 
This  would  include  adding  new  lanes  to 
Tongass  Avenue.  To  date,  thirteen 
proposed  construction  alternatives  have 
been  considered.  Also,  a  proposed  mass 
transit  system  and  a  "no  build" 
alternative  will  be  considered. 

Federal.  State,  and  local 
organizations,  land  owners,  and  the 
general  public  will  be  contacted 
beginning  in  May  1989.  and  continue  to 
be  invited  to  participate  in  project 
scoping  and  the  development  of  the 
Draft  Environmental  Impact  Statement 
(DEIS).  Informational  meetings  to 
discuss  the  scope  of  the  project,  and  a 
formal  scoping  Public  Hearing  will  be 
held  prior  to  the  DEIS  development.  Any 
additional  alternatives  developed  during 
the  public  scoping  process  will  be 
addressed  in  the  DEIS.  A  formal  Public 
Hearing,  following  established  Federal 
Highway  Administration  (FHWA) 
guidelines  will  be  held  after  FHWA 
approval  of  the  DEIS. 

(Catalog  of  Federal  Domestic  Assistance 
IVogram  Number  20.205.  Highway  PlanninR 
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<ind  Constructiun.  The  rejjulHtions 
implementing  Executive  Order  12372 
ri'K>irdin^  intergovernmental  consultation  on 
Fi-dcr.ii  prigrams  and  activities  apply  to  this 

Issued  ii'i  M.iv  T   ic^fifl 
Robert  E.  Rub>. 
/;  .  >        \  Iminislralor,  Federal  Highway 

\./"   '  s,'-;;/,'f'f  Juneau,  Alaska. 

FR  D.  (    H'i-  1 !  J-47  Filed  5-10-89;  8:45  am) 

WUJNG  COOC  4«iO-»-M 


DEPARTMENT  OF  THE  TREASURY 

Performance  Review  Board: 
Departmental  Offices 


AOENCV:  Dep.irtme:;' 
action:  Notice. 


tisury. 


SUMMARY:  This  notice  lists  the 
mcmtjership  of  the  Deparfmrntd!  Offices 
PcTformancp  Review  Board  (PRB)  and 
supersedes  the  list  pubhshed  in  51  f'R 
5681  dated  February  25,  1988,  :n 
accordance  with  5  L'  S  CI  431.1'C;i4;  The 
purpose  of  the  PRB  is  to  i-f.-Mcw  ser.!i  r 
executive  employees'  perform, ince  anc! 
make  recommendations  reS'irding 
performance  ratings,  performance 
awards  and  other  personnt;!  actions 

The  names  and  titles  of  the  PRB 
members  are  as  follows 
D.ivid  M.  Nummy — Acting  ,-\';sis',i",! 
Secretary  of  the  Treasury  for 
Management  (.■\cting  Chairperson] 
and  Deputy  Assistant  Secretarv  nf  t'  s- 
Treasury  for  Departmen'al  Fin.ini  c 
and  Managem.en! 
David  W  Muiiir.s — A'^sistant  Secretary 
of  the  Treasury  for  Domestic  Finance 
S.ilvatore  R,  Martoche — As,sis!Hn' 
Secretary  of  the  Tre.isu'v  for 
Enforcement 
Fd;th  F.  Holiday — Genera!  Counsel 
David  C.  Muiford — .Assistant  Secret, i:-> 
of  the  Treasury  for  Intcrnritumal 
.■\ffairs  and  I'nder  Secrelarv 
IDesigna'e) 


Charles  H.  Dallara — Assistant  St  i  re'.ii-y 

of  the  Treasury  for  Policy 

Development  and  Assistant  Secrt  •  ov 

of  the  Treasury  for  International 

Affairs  (Designate) 
Gerald  Murphy — Fiscal  Assistant 

Secretary 
John  P.  Simpson— Deputy  Assistant 

Secretary  of  the  Treasury  (Regulatory, 

Tariff  and  Trade  Enforcement) 
Marcus  W.  Page — Deputy  Fiscal 

Assistant  Secretary 
Charles  Schotta — Deputy  Assistant 

Secretary  for  Arabian  Peninsular 

Affairs 
William  E.  Barreda — Deputy  Assistant 

Secretary  for  Trade  and  Investment 

Policy 
Charles  B.  Respass — Deputy  Assistant 

Secretary  for  Administration 
Steven  W.  Broadbent — Deputy  Assistant 

Secretary  for  Information  Systems 
John  G.  Wilkins — Senior  Advisor 

(Economics) 
John  H.  Auten — Director,  Office  of 

Financial  Analysis 
K.ilph  L.  Bayrer — Director,  Office  of 

Synethetic  Fuels  Project 
Robert  C.  Fauver — Director,  Office  of 

Industrial  Nations  and  GKli  al 

Analysis 
Jon  M.  Gaaserud — Director,  US  Saudi 

Arabian  Joint  Commission  Program 

Office 
Thomas  P.  O'Malley — Director, 

Management  Programs  Directorate 
Edwin  A.  Verburg — Director.  Financial 

Services  Directorate 
Charlene  ].  Robinson — Director,  Hi. man 

Resources  Directorate 
G.  Martin  Wagner — Director,  Office  of 

Telecommunications  Management 
Thomas  S.  Neubig — Director.  Office  of 

I  )x  Analysis. 
DATE:  Memberships  on  the  Performance 
Review  Board  are  effective  May  11, 
1989. 
FOB  FURTHER  INFORMATION  CONTACT: 

Larry  G.  Hiclcs.  Executive  Secretary, 


PRB.  Room  1.114.  Mam  Treasury 

Building.  l.'iOO  Pennsylvania  Avenue 

\\V.,  Washington.  DC  20220.  Telephone: 

(202)  .%6-5468  This  notice  does  not 

meet  the  Dep.irtment's  criteria  for 

Sii^nificant  regulations. 

David  M.  .\ummy. 

Acling  A.^smtan!  Si'crptary  of  the  Treasury  for 

Management. 

|FR  Dor  R<*-ll:i4U  Filrd  ViiMW.  8:45  am| 

BILLING  CODE  4S1CI-25-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans  Affairs  Wage  Committee: 
Availability  of  Annual  Report 

I'nder  section  10(d)  of  Pub.  L.  92-403 
(Federa!  Advis(.)ry  Committee  Act) 
notice  is  hereby  given  that  the  .Annual 
Report  of  the  Veterans  Affairs  Wage 
Committee  for  Fiscal  Year  1988  has  been 
issued. 

The  report  summarize  activities  uf  the 
C'omniittee  on  matters  related  to  wage 
surveys  and  pay  schedules  for  Federal 
prevailing  rate  employees.  It  is  available 
for  public  inspection  at  two  locations: 
Library  of  Congress.  Serial  and 
Government  Publications.  Reading 
Room.  LM,  133,  Madison  Building. 
Washington.  DC  20540,  and 
Department  of  Veterans  Affairs,  Office 
of  the  Committee  Secret, iry  V.\  Wage 
Committee.  Room  1108.  810  Vermont 
Avenue  NW,.  Washington,  DC  20420. 

Dated:  .April  Z- .  1989. 

By  Direction  uf  ihc  Sf;  rt!,ir\ 
Rose  Maria  Fontanez. 
dyvr-Wi  c  Mnpcs;rmi'nt  Officer. 
(KR  Dr,(    H'»-11281  Filed  .Vl(k8>i  R:4.'i  am| 
BIU-ING  COOE  «3JO-01-M 


Sunshine  Act  Meetings 


Th.s   section   oi   tt-*   FEDERAl    BEGiSIFH 
contains  notices  of   meetings   put)lisr»ed 
under   the     Gavernment   m   ttie   Sunscme 
Act'    (Pub    L    94-4091   5   use    552b(.'t(3) 


COMMrSSION  ON  CfVIL  RIGHTS 

May  9,  1989 

PUVCE:  ■1121  Vermont  .-Xvecuo.  NW,. 
Room  ,"^12,  Washington,  [)C  2042,^ 
DATE  AND  TIME:  Frifiav,  May  19. 1989, 
l:00p.m,-5:00p,m, 

STATUS  OF  MEETING:  Op'-n  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  .Agenda 

i!   Approval  of  Minutes  oi  .Apnl  Mec'^riji 

III  .'Xnnoimce-nents 

IV  S/\C  Reprrl.s  and  Rech.ir'ers 
Sfiectrii  AiUT'.nistratjon  n<  juy'.ic-  lss:i-'S 

.Afffitin^  Americans  :n  Ok'ichair.  •: 
Natlvism  R-jkindJed:  .4  Report  on  ilie  Effori 

10  Make  Enf^lish  Colorado's  Official 

Lanuiioiie 
Implementation  in  Texas  of  the 

Immigration  Reform  and  Control  Act:  A 

Preliminary-  Review 
Nebraska  S.-\C  Re(:h,ir!--r 
V',  Commission  Subcnmrniilee  Reports 


A.  Asian  Roundtable 

B  Regional  Forum 

C.  Set-aside  Draft 

D  Campus  Tension 
VI.  Staff  Director's  Report 
Vli,  Future  Agenda  Items 

PERSON  TO  COIfTACT  FOR  FURTHER 
INFORMATION:  l^'hc  F„i-*rn.r.    I"i  --s  and 

Communications  Division.  (202)  376- 

8312 

'»\'illiam  H   (.lilers, 

Solicitor. 

\VR  Dor  B<}-11433  Filed  5-9-89;  10:05  am| 

BtLliNG  coot   633S-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  1  iiiMl.,;    M,,y  16,  1989. 

PLACE:  909  K  M-K  i   \vV    W  tshington, 

1,!C 

STATUS:  ■i'hls  nieotirt)  Will  '-I    closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

(compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b).  and  Title  28,  U5.C 


reOerai    Kegisier 
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Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATF  «ND  "MF    ["hursday.  May  18, 1989. 

►  LAC  (   999  E  Street  NW..  Washington. 
.  1th  Floor) 

STATuS  This  mnptinn  will  be  open  to  the 
public 

MATTERS  TO  Bf,  C  ON  MO  t  RED: 

Setting  ni  oelings. 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  1989-04 

Vigo  G.  Nielsen.  )r.,  on  behalf  of 

Califomians  for  Pete  Wilson 

Pete  du  Pont  for  President.  Inc. — Re«]URst  fi»r 

Oral  Presentation 
Status  of  Presidential  Audits 

PERSON  TO  CONTACT  fOR  mf  ORMAUOMl 

Mr.  Fred  Eiland,  Information  OfTicer, 
Telephone:  202-376-3155.  ' 
Mar)orie  W.  Emmons, 

Secretary  of  the  Commission. 

f'R  n.Tr  8»  11"-  HM  5-»-aS:  3:47  pjn.| 
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Corrections 


This   sec!iOo   of    'he    FEDERAL    REGIS^E^^ 
contains  editora'  correctiof^s  o<   p'ev^o-s'* 
pubttsned   Presidential    Pjie    P^^oose<j 
Rule    and   Notice   documerts     ^nese 
cof'ections  a'9  pfepa'tK)  ov   t^e  Qfice   -if 
tne   Fedefal    '-feqister    Agencv   pff-pa'':"."! 
corrections  are  issued  as  sig'^ed 
docur^ents   and   appear   in    »re   app'opf'a'" 
docji^e''!   categories   esewnce   ^r    '^c' 
issje 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
lOocket  No.  84-1181 

Black  Stem  Rust  | 

In  proposf'rJ  rule  documcn!  Rfl^lOZOfi 
bcamning  on  page  IS^ftB  m  the  ;ssui;  of 
Frid.iy.  April  28,  1989,  rr-.tM-  -he 
following  corrections 

On  page  18289,  m  the  scr, ..-■:!  ,  i.l  ;Tr 
in  the  table   i;ndi'r  "F'Tcposei,;''   'he  third 
tn'r>  should  read  ".iCl  JH-1 

On  page  18292,  in  :he  thiMJ  u,;„:i.:' 
.idtr  PART  301-OOMEST1C  QUARANTINED 
NOTICES,  in  the  authortv  c;ta';on,  m  •'■■(• 
third  line,  "351  2i(:i'"  shi-.ld  f.id 
"■.ri,2:r  ;■ 

§301.38-2    I  Corrected] 

On  page  lH29:i  m  the  third  Column,  in 

§  vn  'iH-Z\h\.  m  tht 


list  the  fifth  entry 

sh  'wid  -cad  "B,  ralhantha" 

Cin  the  same  p,\s.('  in  the  same 
column,  in  §  301  .38-21  h,i),  m  the  list,  th( 
.■)  ird  entr\  should  read    B,  l.ne,,<r;foiia 


UM 


§30l.3«-3    I  Corrected  1 

On  page  18294,  m  'he  'hTii  co 'm'-n  ::' 
S  iOl  '18- .'3  par,igr,)p>'  Cji:!]  sho  rd  -i-,,,! 
I  s  ''ollows 

i  "The  state  ma!:it.i'n«  'I'^.d  enf^'ff^ 
.in  m'-pectii.in  program  under  vsh,'  h 
(Aerv  plan'  n'lrsery  withm  'he  coun'y  ,h 
Inspected  at  If-ast  oni  e  eaih  '.•■i'  t  ' 
ens'iTp  that  plant  nu'sertes  w:t-;:n  'h,it 
area  are  free  of  rust-susc;ept;hlr'  pLms 
(if  the  genera  Bertjcris.  Mahoberbens, 
and  Mahonia.  During  the  recp.ii'^''*' 
r.urser\'  inspections   all  ni:'se-\  s'ocit 
shall  be  extimmed  to  de'emopo  'h.tt  it 
consists  onU  of  rus'-rcmstan'  '.  ,ir'*'''-'s 
of  the  aenera  Berberis.  Mahoi>erberis. 
and  Mahonia,  and  th.i'  the  pi-m's  a:->' 
tr  If  'o  t\pe   Plants  that  do  not  meet  tins 


criteria  must  be  destrove!  If  a  nurserv 
grows  plants  of  Berberis.  Mahoi)erberis. 
and  Mahonia  from  seed,  the  state  must 
conduLt  d  i.aual  inspection  to  verify 
that  no  wild  or  domesticated  rust- 
susceptible  plants  are  growing  within 
one-half  mile  of  the  nursery'.* 

i  30 1  38- 5     Correctly  designated  1 

On  page  18295,  in  the  second  column 
§  301.38-5  was  incorrectly  designated  as 
§  301.385  and  should  read  as  set  forth 
above. 

BILLING  rOO€    'SOS.C  0 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
i  Docket  No   70470-90621 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

In  notice  document  89-10780  oegmning 
on  page  18920  in  the  issue  of 
Wednesday,  May  3. 1989,  make  the 
following  correction: 

Ot  ;  >i=;»'  iH922.  in  the  first  column,  m 
iiie  Idrtt  fuii  paragraph,  in  the  third  lint 
insert  "that"  after  "and". 

Silling  coot   1W5-C'  0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

IDA  89-147; 

Personal  Radio  Service,  Amendment 
of  Subpart  C  of  Part  95  of  the 
Commission  s  Rules  Concerning  Data 
Transmissions  and  Permissible 
Communications 

Correction 

In  rule  document  89-3973  beginning  on 
page  8335  in  the  issue  of  Tuesday, 
February  28, 1989,  make  the  following 
correction: 

On  page  8336,  in  the  first  column,  m 
9  95.212(f).  in  the  first  line,  "transmit 
was  misspelled. 

BULINO  COOF   'SOS-Ol-O 


Federal    Register 

ThMTsdav    Mav  11     1<18« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances;  Establistiment 
of  1989  Aggregate  Production  Quota 
for  Methaqualone 

CiT-r-i  lam 

In  notn:e  document  89-9662  begiiming 
on  page  lt>419  in  the  issue  of  Monday, 
.'^pril  24,  1989,  make  the  following 
correction: 

On  page  16420.  in  the  first  column,  in 
the  t.ible.  under  "1988  Aggregate 
Production  Quota  (grams)'  ,  insert  "2". 

BILUf«G  CODE  ISOS-Ot-0 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loan  Policy 

In  proposed  rule  document  H9'l()19() 
beginning  on  page  18529  in  the  issue  of 
Monday,  May  1,  1989,  make  the 

following  correction: 

§120.501     {Corrected] 

On  page  18530.  in  the  first  column,  in 
§  12n,501(c).  in  the  sixth  line,  "and" 
should  read  "the" 

BIOJNG  COOE  1505^)1-0 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Parts  316,  342,  and  351 

IDept.  of  Treasury  Circs.  No.  653,  Tentti 
Revision;  Public  Debt  Series  No.  3-67,  2nd 
Rev.;  and  No.  1-80,  2nd  Rev] 

U.S.  Savings  Bonds  and  Notes;  Tables 
Reflecting  Investment  Yields  and 
Maturity  Periods 

Correction 

In  rule  documen'  89-fl459  beginning  on 

page  15924  in  the  issue  of  Thursday, 
.'Xprii  20,  T-189  make  the  follovvmH  " 
corrections: 


On  page  15927,  in  the  second  table,  m 
the  entries  for  "Issue  price",  m  the  fifth 
column  of  figures,  "$750  (Kl"  shonid  read 
"$375.00":  in  the  scxth  column  of  figures 
"375.00"  should  read  "$750  (XJ  :  and  <n 
the  seventh  column  of  figures   "S"5()0" 
should  read  "S7500,00', 

BILLING  CODE  ISOi^Oi-O 


Thursday 
May  11,  1989 


Part  il 


Department  of 
Education 


34  CFR  Part  250  Pt  al. 

Indian  Education  Genera!  Provistons  ;in.d 
Discretionary  Grants,  Final  Reguialtons 


^^»^i— i^M^— >   — 
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Intinnc 


JfJ'i.'i  1 


DEPARTMENT  OF  EDUCATION 
xi  rPB  Part*  5«;n  ?«;3  s";-?  ■jc.d  ?<;«; 


programs  for  IndiriP  -'  .itnts  and 
projects  for  adult  Injiar  »  ;  ic  anon 


Executive  Order  12291 

Thfse  rpsulations  have  been  reviewed 


the  Code  of  Federal  Rej^ulations  ah 
follows; 


■-Aduit  edu(;ation".  "Indian    pa'„:^'a; 
1  L  "Lncal  eduf  ational  agen(  >  ,    and 

r':,-i.rit"    ri  jr  .,jr:.T-,K    (11      -j  . , ,  i     ',,<■>     n.-,r> 


of  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 


._!:>: I  -..LJ! 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  250.  252,  253,  254,  255. 
256, 257, and  258 

RIN  1810-AA53 

Indian  Education  General  Provisions 
and  Discretionary  Grants 

AQENCV:  Department  of  Education. 
action:  Findl  re^uldtions. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Indian 
Education  Act  general  provisions  and 
the  Indian  Education  discretionary  grant 
programs  to  incorporate  new  provisions 
of  the  Indian  Education  Act  of  1988.  The 
regulations  include  amended  definitions 
and  requirements  for  grants  under  a  new 
gifted  and  talented  program.  Regulations 
governing  Indian-Controlled  Schools — 
Establishment  Grants  have  been  deleted 
because  the  program  is  unfunded. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publicatmn  m 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adiournments. 
with  the  exception  of  |  255  31  Section 
235.31  will  becom.e  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  OfHce  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  if  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  d.i'e 
will  be  published  m  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sylvia  Wright  or  Ms  |ulia  Lesceuv. 
Indian  Education  Programs.  Office  of 
Elementary  and  Secondary'  Education. 
L'S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  Room  217"  (Mail 
Stop  6267),  Washington,  DC  20202. 
Telephone  (202)  732-1938. 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Education  Act  (The  Act)  was 
amended  and  reauthorized  by  Part  C  of 
Title  V  of  Pub.  L  100-297  (Augustus  F, 
Hawkins-Rotiert  T,  Stafford  Element, ir\ 
and  Secondary  School  Improvement 
Amendments  of  1988).  The  Act 
subsequently  was  amended  by  Pub  L. 
100-427,  These  regulations  incorporate 
technical  amendments  to  the  Act. 

The  discret!onar>'  grant  programs 
include  support  to  Indian-controlled 
schools  for  enrichment  projects; 
planning,  pilot,  demonstration,  and 
serN'ice  projects  to  meet  special 
educational  nei'ds  of  Indian  students; 
educational  personnel  development 
projects,  support  for  gifted  'ind  talented 


programs  for  Indian  students;  and 
projects  for  adult  Indian  education. 

On  November  16, 1988  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  these  programs  in  the 
Federal  Register  (53  FR  46404-46409). 

I  he  only  differences  between  the 
NPRM  and  these  final  regulations  are 
minor  technical  corrections. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  several 
commenters  suggested  changes  to 
certain  provisions  of  the  Indian 
education  regulations  that  were  not  the 
subject  of  the  proposed  rulemaking.  The 
Department  cannot  issue  final 
substantive  changes  to  provisions  that 
were  not  the  subject  of  proposed 
rulemaking  and.  therefore,  were  not 
made  open  to  the  public  for  comment 
generally.  For  this  reason,  these 
comments  are  not  addressed  in  the  final 
regulations.  However,  the  Department 
appreciates  the  suggestions  and  will 
consider  them  for  future  rulemriking  on 
the  provisions  discussed. 

Application  Content  Requirements 

Comments:  One  commenter  stated 
that  former  §§  253.20.  254.20.  255.20. 
256.20.  257.20  and  258.20  should  be 
retained  so  that  grantees  and  potential 
grantees  can  know  the  application 
content  requirements  prior  to  the 
availability  of  application  packages.  It 
was  noted  that  application  content 
requirements  may  not  be  limited  to  the 
requirements  stipulated  in  the 
authorizing  legislation  and.  therefore, 
potential  applicants  may  not  be  able  to 
anticipate  the  requirements.  Potential 
applicants,  however,  often  need  to 
know,  before  application  packages  are 
available,  what  the  applicant  content 
requirements  are  in  order  to  decide 
whether  to  apply  for  grants  and  to 
prepare  for  participation  in  the  grant 
competition  if  application  is  to  be  made. 

Discussion:  The  former  §§  253.20, 
254.20.  255.20.  256.20.  257.20  and  258  20 
were  deleted  in  the  NPRM  because  the 
information  collection  requirements  in 
those  sections  are  either  statutory  or 
based  upon  requirements  contained  in 
other  applicable  regulations  which  the 
Department  has  not  proposed  to  delete. 
The  application  package  does  not 
contain  requirements  beyond  those  in 
the  statute  and  other  existing 
regulations.  Therefore,  the  Secretary 
considers  the  inclusion  of  those 
requirements  as  separate  sections  in  the 
regulations  to  be  duplicative  and 
unnecessary. 

Changes:  None. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

Other  than  the  Indian-Controlled 
Schools — Enrichment  Projects,  the 
Gifted  and  Talented  Program,  and  the 
Educational  Personnel  Development 
Program,  the  programs  covered  by  these 
regulations  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Exectuive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  stre.ngthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  P'ederal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
IS  t)eing  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  250  and 
252  Through  258 

Education.  Elementary  and  secondary 
education.  Grant  programs — education. 
Grant  programs — Indians.  Indians — 
education.  Reporting  and  recordkeeping 
requirements. 

(Cdl.ilog  of  Fciieriij  Domestic  Assistance 
Numbers  840il  Indian  Rducation — Special 
Programs  and  Pro|ctts;  84,062  Indian 
Education — Adult  Indian  F,ducalion;  and 
84.072  Indian  Education — Grants  to  Indian- 
Controlled  Schools) 

D.ited:  April  13.  1989.  ^ 

Lauro  F.  Cavazos. 

Sevrt-tary  of  Eiliicalion- 

The  Secretary  removes  Part  252.  adds 
a  new  Part  255  and  amends  Parts  250, 
253,  254.  256.  257.  and  258  of  Title  34  of 


the  Code  of  Federal  Regulations  as 

follows: 

PART  250— INDIAN  EDUCATION 
ACT— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C  21)01-2651.  unless 
otherwise  noted. 

2.  Section  250.1  is  revised  to  read  as 
follows: 

§250.1    What  programs  are  governed  by 
these  regulations? 

The  regulations  in  this  part  apply  to 
all  programs  conducted  under  the  Indian 
Education  Act  except  the  Indian 
Fellowship  Program  (34  CFR  Part  263). 
Programs  governed  by  these  regulations 
and  their  applicable  program  reguiationiK 
are  as  follows: 

(a)  Formula  Grants — Local  Education 
Agencies  (34  CFR  Part  251). 

(Authority:  25  U.S.C.  2601-2606) 

(b)  Indian-Controlled  Schools — 
Enrichment  Projects  (34  CFR  Part  252). 

(Authority:  25  U.S.C.  2602(c)) 

(c)  Educational  Services  for  Indian 
Children  (34  CFR  Part  253). 

(Authority:  23  U.S.C.  2621(a).  (c)) 

(d)  Planning.  Pilot,  and  Demonstration. 
Projects  for  Indian  Children  (34  C¥K 
Part  254). 

(Authority:  25  U.S.C.  2621(a).  (b)) 

(e)  Gifted  and  Talented  Program  f.3-\ 
CFR  Part  255). 

(Authority:  25  U.S.C.  2624(t)) 

(f)  Educational  Personnel 
Development  (34  CF'R  256J. 

(Authority:  25  U.S.C.  2621(d).  2622) 

(g)  Educational  Services  for  Indian 
Adults  (34  CF'R  Part  257). 

(.'\uthonty:  25  U.S.C.  2631(b)) 

(h)  P)anning.  Pilot,  and  Demonstration 
Projects  for  Indian  Adults  (34  CFR  Part 
238). 

(Authority:  25  U.S.C.  2631(a)) 

3.  Section  250, 3(e)  is  amended  by 
remeving  "253"  and  adding,  in  its  place. 
"255"  and  by  revising  the  authority 
citation  to  read  as  follows: 

(,\uthority:  25  U.S.C.  2601-2651) 

4.  In  §  250.4,  paragraph  (a)  is  amended 

by  removing  'Local  educational  agency 
(I.E:A)  (except  as  used  in  34  CFR  Parts 
257  and  258)";  by  removing  "(except  as 
used  in  34  CFR  Parts  254.  255,  and  256)" 
following  "Secondary  school";  and  by 
removing  "(except  as  used  in  34  CFR 
Parts  251,  252.  and  253)"  following 
"State".  Paragraph  (b)  is  amended  by 
revising  the  definitions  of  "Adult'", 


"Adult  education  ".  "Indian  "  paragraph 
(1),  "Local  educational  agency,"  and 
"Parent"  paragraph  (1),  and  adding  new 
definitions  of  "Bureau  school".  "Bureau- 
funded  school"',  "Gifted  and  talented 
students"',  and  "Tribal  school"  in 
alphabetical  order  to  read  as  follows- 

§  250,4    Wtiat  definitions  apply  to  these 
programs? 

•  •         •         •        • 

(b) 

"Adult"  means  any  individual  who  is 

sixteen  years  old  or  older,  or  who  is 
beyond  the  age  of  compulsory  school 
attendance  under  State  Law. 

•  •        *        *        * 

"Adult  education"  means  instruction 
or  services  below  college  level  for  adults 
who  are  not  enrolled  in  a  secondary 
school  and  who  do  not  have — 

(1)  The  basic  skills  to  enable  them  to 
function  effectively  in  society;  or 

(2)  A  certificate  of  graduation  from  a 
school  providing  secondary  education. 
and  who  have  not  achieved  an 
equivalent  level  of  education. 

"Bureau  school"  means  an  elementary 
or  secondary  day  or  boarding  school 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  of  the  Department  of  the  Interior. 

"Bureau-funded  school"  means  a 
Bureau  school  or  an  elementary  or 
secondary  school  that  receives  Pub.  L 
93-638  (Indian  Self-Determination  and 
Education  Assistance  Act)  contract 
funds  or  assistance  under  the  Tribally 
Controlled  Schools  Act  of  1988  from  the 
Bureau  of  Indian  Affairs. 

•  •        *        ♦        • 

"Gifted  and  talented  students"  means 
children  and  youth  who  give  evidence  of 
high  performance  capability  in  areas 
such  as  intellectual,  creative,  artistic  or 
leadership  capacity  or  in  specific 
academic  fields,  and  who  require 
services  or  activities  not  ordinarily 
provided  by  the  school  in  order  to 
develop  such  capabilities  fully. 

•  *        •        *        • 

"Indian 

(1)  A  member  (as  defined  by  an  Indian 
tribe,  band,  or  other  organized  group)  of 
such  Indian  tribe,  band,  or  other 
organized  group  of  Indians,  including 
those  Indian  tribes,  bands,  or  groups 
terminated  since  1940  and  those 
recognized  by  the  State  in  which  they 
reside; 

4  *  •  •  • 

"Local  educational  agency"  (LEA) 
means — 

(1)  A  public  board  of  education  or 
other  public  authority  legally  constituted 
Mithin  a  State  for  either  administrative 
control  or  direction  of.  or  to  perform  a 
service  function  for,  public  elementary 


of  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 
political  subdivision  of  a  Slate,  or  such 
combination  of  school  districts  or 
counties  recognized  in  a  Slate  as  an 
administrative  agency  for  its  public 
elementary  or  secondary  schools.  The 
term  includes  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school. 

(2)  As  used  in  34  CFR  Part  251  the 
term  also  includes  tribal  schools  and 
Bureau  schools.  "Parent"" — 

(1)  Includes  a  legal  guardian  or  other 
individual  standing  in  loco  parentis  (in 
the  place  of  the  parent)  other  than  by 
virtue  of  being  a  school  administrator  or 
official.  Examples  of  individuals  who 
may  stand  in  loco  parentis  with  respect 
to  a  child  are — 
•        •        •        •        • 

"Tribal  school"  means  any  school 
operated  by  an  Indian  tribe,  or  an 
organization  controlled  or  sanctioned  by 
an  Indian  tribal  government  for  the 
children  of  that  tribe  if  the  school 
either — 

(1)  Provides  its  students  an 
educational  program  that  meets  the 
standards  established  by  the  Secretary 
of  the  Interior  in  accordance  with  the 
Indian  Self-Determination  and 
Fxiucation  Assistance  Act;  or 

(2)  Is  operated  by  that  tribe  or 
organization  under  a  contract  with  the 
Department  of  the  Interior  in  accordance 
with  the  Indian  Self-Determination  and 
Education  Assistance  Act. 

5.  The  authority  citation  for  §  250.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2601-2051) 

§250.5    (Amended] 

6.  In  §  250.5.  the  authority  citation  for 
paragraph  (b)  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  450  (b).  (d).  (e)) 

§250.2    (Amended) 

7.  The  authority  citation  for  §  250.20  is 
revised  to  read  as  follow: 

(Authority:  25  U.S.C.  2601-2651 

F,ART  rS2-''    REMOVED] 

8.  Part  252  is  removed. 


PART 
252] 


RLDLSiGNATLD  ASPART 


9.  Part  253  is  amended  by 
redesignating  it  as  Part  252  and  revising 
the  authority  citation  to  read  as  follows: 

Authority:  25  U.S.C.  2602(c).  unless 
otherwise  noted. 
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§252.1    |Am«nd«dI 

10.  The  authority  citation  for  §  252.1  is 
revised  to  read  ds  follows: 

lAuihonl)    :5  U  S  C.  2b02(c)l 

§252.2     (Amended) 

11.  The  authority  citation  fi.)r  §  252.2  is 
revised  to  read  as  follows, 

i,\u!hor'v   25  U  S  C.  2602lc|) 

§252.3    [Amended] 

12.  In  Section  252. .3  paragraph 
(bi(l)(!u)  IS  amended  by  removing    and 
Tribal  Schools  or  a  grant  under  34  CFR 
["•art  252  (Indian-Controlled  Schools-- 
E.siablishmentj",  inserting  a  closing 
parenthesis  after  "Agencies '.  removing 
paragraph  (bl(31.  redesignating 
paragraph  (bl(4)  or  (b)(3j.  and  tn 
revising  the  authority  citation  to  read  as 
follows. 

(Authority:  25  U.S.C.  2602(c)) 

§252.4    [Amended] 

13.  The  authority  citation  .'(;:  §  252.4  is 
revised  to  read  as  follows: 

(Authonty:  25  r  S  C  :f)<ii  :'^>:  ::(>51) 

§252.10    (Amended! 

14.  The  authority  citation  for  §  252.1(1 
is  revised  to  read  as  follows: 

(Author' 'y   2.5  ISC   2ti02(c)) 

§252.20    [Amended! 

15.  Section  252,20  is  removed  and 

Subpart  C  is  reserved. 

§252.30    (Amended! 

16.  In  §  252. ,30,  paragraph  (a)  is 
amended  by  removma  '253.31"  and 
addin«,  in  its  place,  "252.31",  and  the 
authority  citation  is  revised  to  read  as 
follows: 

\  ,■-.'■'.    :-.  rSC  2B02lt).  2601) 
t;  252.31    [Amended] 

17.  Sect;on  232,31  is  ann'miedby 
revising  'he  authonty  citation  to  read  as 
follows 

(Authority:  25  U.S.C.  2602(c),  2604) 

PART  254-(  REDESIGNATED  AS  PART 
253] 

18.  Part  254  IS  redesignated  as  Part 
253. 

19.  The  authority  citation  for 
redesignated  F\irt  253  is  revised  to  read 
HS  follows: 

Authority:  25  U  S  C.  2621(a).  (c).  unless 
otherwise  noted. 

!>  253.1    (Amended! 

20.  The  authority  citation  for  S  253.1  is 
revised  to  read  as  foiiows; 

(Authority:  25  U.S.C.  2621(a).  (c)) 

2^  Section  253.2  is  amended  by 
adding  a  new  paragraph  (f)  and  revising 
the  authority  citation  to  read  as  follows: 


§  253.2    Wtio  is  eligltJle  for  assistance 
under  this  program? 
.  .  •  •         * 

(f)  Consortia  of  Indian  tribes  or  Indian 
organizations,  local  educational 
agencies,  and  institutions  of  higher 
education  for  projects  described  in 
§  253.10(c) 


(Authority:  25  U.S.C.  2621(c)) 

22.  Section  253.3  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation  to  read  as  follows: 

§  253.3    What  regulations  apply  to  the 
program'' 

«  •  •  •  • 

(b)  The  regulations  in  this  Part  253. 
(Authority:  25  U.S.C.  262t(a),  (c)) 

§253.4    [Amended] 

23.  The  authority  citation  f<  r  §  253  4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(a).  (c)) 

24.  Section  253.10  is  amended  by 
adding  a  new  paragraph  (c)  and  revising 
the  authority  citation  to  read  as  follows: 

§253.10    What  types  of  projects  may  be 

funded '' 

•  *  •  *         ♦ 

(c)  Consortia  of  eligible  applicants 
described  in  S  253.2(f)  may  receive 
grants  to  develop,  improve,  and 
implement  programs  to — 

(1)  Encourage  Indian  students  to 
acquire  a  higher  education;  and 

(2)  Reduce  the  incidence  of  dropouts 
among  Indian  elementary  and 
secondary  school  students. 

(Authority:  25  U.S.C.  2621(a)(2).  (c)) 

§253.20    1  Amended) 

25.  Section  253.20  is  removed  and 
Subpart  C  is  reserved. 

§253.30    (AnwndMt) 

26.  In  §  253.30.  paragraph  (a)  is 
amended  by  removing  "254.32"  and 
adding,  in  its  place,  "253.32",  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  2621  (a),  (c).  (0(1).  (2)1 

§  253.31    [Amended] 

27.  Section  253.31  is  amended  by 
removing  "254.32"  and  adding,  in  its 
place,  "253.32",  removing  the  period  and 
adding  ",  or  from  a  consortium  that 
includes  an  Indian  tribe,  Indian 
organization,  or  Indian  institution  of 
higher  education."  after  the  word 
"institution"  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(f)(2)(B)) 


§253.32    (Amended) 

28.  Section  253.32  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S  C.  2621  (c).  (f)(1).  (2)) 

PART  255-{  REDESIGNATED  AS  PART 
254]  \ 

29.  Part  255  is  redesignated  as  Tart 
234. 

30.  The  authority  citation  for 
redesignated  Part  254  is  revised  to  read 
as  follows: 

Authority:  25  U.SC.  2621(a)(1),  (b).  unless 
otherwise  noted, 

§254.1    [Amended] 

31.  The  authority  citation  for  §  254.1  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(b)(1).  (b)) 

§254.2    (Amended) 

32.  The  authority  citation  for  §  254.2  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(b)) 

33.  Section  254.3  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation  to  read  as  follows: 

§  254.3    What  regulations  apply  to  this 

program? 

....        * 

(b)  The  regulations  in  this  Part  254. 

(Authority:  25  U.S.C.  2621(a).  (b)) 

§  254.4    [Amended] 

34.  The  authority  citation  for  §  254.4  is 
revised  to  read  as  follows: 

(Authority:  25  L'  S.C  2fi21(a),  (b)) 

§  254.10    [Amended] 

35.  In  §  254.10,  paragraph  (a)(2)  is 
amended  by  removing  "for  one  or  more 
of  the  types  of  grants  listed  in 
255.20(a)(2)"  and  adding,  in  its  place, 
"separately  for  one  or  more  planning 
grant,  pilot  grant,  or  demonstration 
grant."  and  revising  the  authority 
citation  to  read  as  follows: 

(.Authority:  25  U  SO,  2fi21(a)(l),  (bj) 

§254.20    (Removed] 

36.  Section  254.20  is  removed  and 
Subpart  C  is  reserved. 

§254.30    (Amended] 

37.  In  §  254.30,  paragraph  (a)  is 
amended  by  removing  §  255.32,  §  255.33, 
or  §  255.34"  and  adding,  in  its  place, 
•■§§  254.32,  254.33  or  254.34"  and  revising 
the  authority  citation  to  read  as  follows: 

(Authority;  25  U.S.C.  2621(ii)) 

§254.31    (Amended) 

38.  Section  254.31  is  amended  by 
removing  "§  255.32,  §  255.33,  or  §  255.34" 
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(2)  The  costs  are  reasonatiie  in 
r..l.Htmn  to  the  ohiectives  of  the  oroiec 


PART  256— EDUCATIONAL 
PERSONNEL  DEVELOPMENT 


(b)  Have  provided  for  adequate 

participation  by  relevant  tribal 
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torn  the  undesignated  introductory  text 
and  adding,  in  its  place,  §§  254.32, 
254.33,  or  254.34".  removing  "255.10(d)  ' 
in  paragraph  (bj  and  adding,  in  its  place. 
'254.10(d)",  and  revising  the  authonty 
citation  to  read  as  foiiows: 

(Authority:  25  U.S.C.  2621(f)(2)(B)) 

§254.32    (Amended] 

39.  Section  254, 32  is  amended  l)y 
r.jvising  the  authority  citation  to  read  as 
foiiows: 

(Authority:  25  US  C.  2621(b).  (f)(1).  (2)) 

§254.33    (Amended) 

40.  Section  254.33  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  I'  S  C  2621(b).  (0(1).  (2)) 

§254.34    [Amended] 

39.  Section  254.34  is  amended  by 
revising  the  authority  citation  to  read  as 
foiiows: 

(Authonty:  25  L',S  C,  26211b).  (0(1  j,  (2)) 

42.  A  new  Part  255  is  added  to  read  as 

follows: 

PART  255— GIFTED  AND  TALENTED 
PROGRAM 

Subpart  A — General 

Sec. 

255.1  What  is  the  Gifted  and  Talented 
F*rogram? 

255.2  Who  IS  eligible  for  an  award? 
2r,B3  What  rpfjula lions  apply':" 

255  4  What  defini'mns  applv' 

255.10  What  atfivi:it'S  may  \hf  S<'crelary 
fund? 

255.11  Musi  the  applicant  or  grantee 
cixirdinale  activiUes  with  other  entities? 

Subpart  B — (Reserved) 

Subpart  C— How  does  ttie  Secretary  Make 
an  Award? 

255  30  How  does  the  Secretary  evaluate  an 
application? 

255.31  What  selection  criteria  dot^s  the 
Secretary  use? 

255.32  What  other  factors  does  the  Secretary 
consider  in  selecUng  grantees? 

Authority:  25  U.S.C.  2624{cJ,  unless 
otherwise  noted. 

Subpart  A— General 

§  255.1    Wtwt  is  ttw  Gifted  and  Talented 
Program? 

This  program  provides  five  grants  to 
Bureau-funded  schools  for  gifted  and 
talented  program  research,  development 
and  dissemination. 

(Authority:  25  U.S.C.  2624(c)) 

§  255.2    Who  is  eligible  for  an  award? 

Bureau-funded  schools  are  eligible  for 
grants  under  this  program. 

(Authonty;  25  U.S.C.  2624|c),  2651) 


?  255.3     What  regulahons  apply'' 

The  fuiiowing  reeulations  apply  to  this 
program: 
(a)  The  regulations  in  34  CFR  Part  250. 
(bj  The  regulations  in  this  Part  255. 
(Authority:  25  U.S.C.  2624(c)) 

§  255.4    What  definitions  appty' 

The  definitions  in  34  CFR  250.4  apply 
to  this  program. 

(Authority:  25  U.S.C.  2624(c)) 

§  255.10    What  activities  may  the  Secretary 
fund? 

The  Secretary  may  fund  program 
research  and  development,  the 
development  and  dissemination  of 
curriculum  materials,  and  the 
development  and  dissemination  of 
teacher  training  materials  regarding  one 
or  more  of  the  following: 

(a)  Gifted  and  talented  students. 

(b)  College  preparatory  studies 
(including  programs  for  Indian  students 
interested  in  teaching  careers). 

(c)  Students  with  special  culturally 
related  academic  needs,  including 
social,  lingual,  and  cultural  needs. 

(d)  Mathematics  and  science 
education. 

(Authority:  25  U.S.C.  2624(c)) 

^  255.11     Must  the  applicant  or  grantee 
coordinate  activities  with  other  entities? 

(a)  The  supervisor  of  a  B^:*  au  si.tiool 
shall  undertake  jointly  its  application 
for,  or  administration  of,  a  grant  under 
this  part  with  the  supervisor  of  the  local 
school  board. 

(b)  Each  grantee  will  work 
cooperatively  with  other  recipients  of 
funds  under  section  5324  of  the  Indian 
Education  Act  as  part  of  a  national 
network. 

(Aulhority:  25  U.S.C.  2624(c),  (d)) 

Subpart  B—1  Reserved  I 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

J  255.30    How  does  the  Secretary  ev,^!uatp 
an  application? 

(a  I  The  Secretary  evaluates  an 
application  on  the  basis  of  the 
applicable  catena  in  §  255.31. 

(b)  The  Secretary  awards  up  to  100 
possible  total  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(Authority:  25  U.S.C.  2824(c)] 

§265.31     What  selection  criteria  does  tne 
Secretary  use? 

rhe  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 


(a)  Need.  (20  points).  The  Secretary 
assesses  the  need  for  the  proposed 
project,  including — 

(1)  The  soundness  of  the  rationale  for 
the  project  and  the  extent  and  severity 
among  Indian  children  of  the 
educational  needs  to  be  addressed: 

(2)  The  extent  to  which  the 
educational  approach  to  be  developed  is 
likely  to  be  successful  in  meeting  the 
needs; 

(3)  The  extent  to  which  the  applicant 
is  knowledgeable  about  other  projects 
that  address  similar  needs  or  have  tried 
similar  approaches:  and 

(4)  The  likelihood  that  the  project  will 
serve  as  a  model  for  communities  with 
similar  educational  needs. 

(b)  Plan  of  operation.  (20  points).  The 
Secretary  reviews  the  plan  of  operation 
to  ensure  that — 

(1)  The  purpose  of  the  project  is 
consistent  with  the  needs  identified  and 
the  purpose  of  the  funding  program- 

(2)  The  design  of  the  project  is  of  high 
quality; 

(3)  The  objectives  of  the  project— 

(i)  Relate  to  the  purpose  of  the  project; 

(ii)  Will  provide  clear  and  measurable 
indices  of  the  project  in  progress  in 
achieving  its  purpose:  and 

(iii)  Are  capable  of  being  achieved 
within  the  project  period: 

(4)  The  activities  are  appropriate  and 
should  result  in  the  accomplishment  of 
the  project  objectives;  and 

(5)  The  plan  of  management  is 
effective  and  ensures  proper  and 
efficient  administration  of  the  project. 

(c)  Parental  and  community 
involvemenL  (10  points).  The  Secretary 
determines  whether  parents  of  the 
children  to  be  served  and  other 
members  of  the  Indian  community  will 
be  involved  in  the  project  including  the 
extent  of  their  involvement  in — 

(1)  Planning  and  developing  the 
project;  and 

(2)  Operating  and  evaluating  the 
project. 

(d)  Quality  of  key  personnel.  (15 
points).  The  Secretary  reviews  the  key 
personnel  the  applicant  plans  to  use  on 
the  project  to  ensure  that — 

(1)  The  project  director  has  the 
experience  and  training  needed  for  the 
position; 

(2)  Other  key  personnel  have  the 
experience  and  training  needed  for  their 
positions  in  the  project;  and 

(3)  Sufficient  time  will  be  committed 
to  the  project  by  key  personnel. 

(e)  Budget  and  cost  effectiveness.  (5 
points).  The  Secretary  reviews  the 
budget  to  ensure  that — 

(1)  The  budget  is  adequate  to  support 
the  project  activities;  and 
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§256.41    What  other  conditions  must  a 
grantee  meet? 


(Authority:  25  U.S.C.  2631) 
§257.20    [Removed] 


(Authority:  25  U.S.C.  2631(a)) 
S  2S8.10       Ar'vtjnopf! 
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(.'.)  The  costs  are  redsoruihle  in 
reidiion  to  the  obiectives  of  the  prosp 


if]  Evaluation 


(15  points!  Tht 


Secretary  reviews  '.he  evaluation  pl.in  to 
ensure  that — 

(1)  The  evaluation  will  measure  tne 
project's  effects  eness  in  mpt'tin>!  eaih 
objective; 

(2)  The  evaluation  will  measure  t,"e 
impact  of  the  pro)ect  on  the  children 
involved,  if  applicable; 

(3)  The  instrum.ents  for  coliecling  data 
and  the  methods  for  analyzing  the  data 
are  appropriate. 

(4)  There  is  an  appropriate  timetable 
for  collecting,  analyzing,  and  reportinx 
data; 

(5)  Procedures  have  been  establishi'd 
for  modification  of  the  project,  if 
necessary,  as  a  result  of  periodic 
progress  assessments;  and 

(6!  Adequate  provision  has  been  mnde 
to  cooperate  with  recipients  of  funds 
under  section  5324  of  the  Indian 
Education  Act  in  evaluating  the  project. 

(g)  Dissemination.  (10  pointsl.  The 
Secretary  reviews  the  plan  for 
disseminating  information  about  the 
project,  including  the  results  of  the 
pro)ect  and  any  materials  developed  by 
the  project  to  ensure  that  — 

|lj  The  dissemination  plan  is  effective 
and  and  efficient: 

[Z]  The  materials  disseminated  are 
appropriate  in  terms  of  quality  and 
utility; 

(3)  The  method  and  techniques  u.sed 
by  the  proiect  will  be  demonstrated 

(4)  Schools  interested  in  adapting  or 
adopting  the  project's  materials  or 
methods  will  be  assisted,  and 

[5|  The  findings  of  the  project  will  be 
published  at  the  local.  State,  or  national 
level,  and  provision  has  been  made  to 
coordinate  dissemination  activities  with 
recipients  of  funds  under  section  5.iJ4  of 
the  Indian  Education  Act, 

(h'  Adequary  of  resourt  ,■<   15  points). 
The  Secretarv  reviews  the  resources  to 
be  devoted  to  the  proiect  to  ensure 
'hat— 

(1!  Thp  facilities  that  the  applicant 
j'ians  to  use  are  adequate:  and 

(2)  The  equipment  and  supplies  thai 
the  applicant  plans  to  use  are  adequate. 

(.Authority   2.5  f  S  C  324'' ()  (dU 

§  255.32    What  other  factors  doe«  the 
Secretary  consider  In  selecting  grantees'' 

In  addition  to  using  the  -select.! m 
criteria  m  §  255.31.  the  Secretary  selects 
protects  that  achieve  a  m.ixture  of 
pro|PCts  described  m  5  2,'i5  in  t.i  e-.--;re 
that  students  at  all  ar-ue  '.ev  s  .,r.': 
students  in  all  KeoRraphi;;  dre.is  dI  •^it- 
country  are  able  to  par'icip.it^'    ;;  ■■.-'-u' 
proierts  funded  under  this  program. 

(Authority   25  I '  S  C,  2624(i;).  (d)) 


PART  256— EDUCATIONAL 
PERSONNEL  DEVELOPMENT 

43.  The  authority  citation  fur  Part  25fi 
is  revised  to  read  as  follows 

Authority:  25  U.S.C.  2621(d),  2622,  unksK 
otherwise  noted. 

44  Section  256.1  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  and 
the  authority  citation  to  read  as  follows: 

§  256, 1     Educational  Personnel 
Development. 

*         * 

(b)  •  •  • 

(1)  The  program  authorized  by  section 
5321(d)  of  the  Indian  Education  Act  and 
referred  to  in  this  part  as  the  section 
5321(d)  Program;  and 

(2)  The  program  authorized  by  section 
5322  of  the  Indian  Education  Act  and 
referred  to  in  this  part  as  the  section 
5322  Program. 

f  Authoritv:  25  U  S.C.  2621(d).  2622) 

li  256.2    i  Amended] 

4,').  In  i  2.')tj.2.  paragraph  (a)  is 
amended  by  removing  "1005(dj    and 
adding,  in  its  place,  "5321(d) '  paragraph 
(b)  is  amended  by  removing  •422"  and 
adding,  in  its  place.  "5322",  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(Authority.  25  U.S.C.  2621(d).  2622) 

?  256.3    (Amended) 

4(3.  The  .iushunty  citation  for  §  256.3  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(d),  2622) 

5  256.4    I  Amended) 

47.  The  authority  citation  for  §  2.56  4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2621(d),  2622) 

;  256  10     'Amended] 

48.  The  authority  citation  for  5  2'f\M) 
is  revised  to  read  as  follows: 

(Authority;  25  U.S.C.  2621(d).  2622) 

49.  Section  256.20  is  revised  to  read  as 

fnllnws- 

S  256  20     What  provisions  for  participation 
must  an  applicant  matte'' 

Prior  to  the  submission  of  an  applicant 
under  this  Part,  each  applicant  shall— 

(a)  To  the  extent  consistent  with  the 
number  of  eligible  children  in  the  area  to 
be  served  who  are  enrolled  in  private 
nonprofit  elementary  and  secondary 
schools  and  whose  needs  are  of  the  type 
that  the  program  is  intended  to  meet, 
make  provision  for  the  participation  on 
an  equitable  basis  of  persons  serving  or 
preparing  to  serve  these  children  as 
educational  personnel  or  ancillary 
educational  personnel;  and 


(b)  Have  provided  for  adequate 
participation  by  relevant  tribal 
communities,  including  parents  of  Indian 
children,  in  planning  and  developing  this 
project  and  have  made  provision  for 
their  participation  in  operating  and 
evaluating  the  project, 

(Authority:  25  U  5 C  2621  (d),  (f)(1).  (2), 
2622) 

50.  Section  256.30  is  amended  b> 
revising  paragraph  (a)  and  the  authority 
citation  to  read  as  follows: 

§  256.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  reviews  and 
approves  applications  under  the  section 
5321(d)  Program  separately  from 
applications  under  the  section  5322 
i'rogram. 

•  •  «  *  * 

(Authority:  25  US  C  2621  (d),  2622) 

§256.31    [Amended] 

51.  In  §  256.31.  paragraph  (b)  is 
amended  by  removing  "1005(d)"  and 
adding,  in  its  place.  "5321(d)".  paragraph 
(c)  IS  amended  by  removing  "1005(d)" 
and  adding,  in  its  place.  "5321{d|". 
paragraph  (d)  is  amended  by  removing 
"422  "  and  adding,  in  its  place.  "5322". 
and  the  authority  citation  is  revised  to 
read  as  follows: 

(  Xuthority:  25  I.'  S  C,  2621  (d)  and  (n(.I|(Bl, 
2b22) 

§256.32    [Amended! 

52  Section  256.32  is  amended  by 
revising  the  authority  citation  to  read  as 
follows; 

(Authority  25  L'.S.C.  26Z1  (d).  (0(1).  (2), 
2622) 

53.  A  new  §  256.33  is  added  to  read  as 
follows: 

$  256.33    What  other  factors  does  the 
Secretary  consider  in  selecting  grantees 
under  the  section  5321(d)  program? 

In  addition  to  using  the  selection 
criteria  in  §  256.32,  the  Secretary 
considers  the  prior  performance  of  a 
grantee  under  the  section  5321(d) 
progiani  in  selecting  grantees  for  new 
awards  under  the  section  5321(d) 
program. 

{Authority:  25  U.S.C.  2621(d)(4)) 

S  256,40    !  Amended! 

54.  The  authority  citation  for  §  256.40 
is  revised  to  read  as  follows; 

(Authority:  25  U.S.C.  2621(d).  2622) 

55.  A  nt'w  5  256  41  is  added  to  read  as 
follows; 


§256.41     What  other  conditions  must  a 
grantee  meet? 

Each  grantee  shall  provide  adequate 
information  to  participants  about  the 
intent  of  the  training  program, 

(Authority  25  US  C  2621(d).  2622) 

§256.50    [Amer>ded! 

58.  The  authority  citation  for  §  2,5t)  .SO 
is  revised  to  read  as  follows: 

(Authority  25  U  S  C  2621(d),  2622) 

PART  257— EDUCATIONAL  SERVICES 
FOR  INDIAN  ADULTS 

57.  The  authority  citation  for  Part  257 
is  revised  to  read  as  follows; 

Auttwrity:  25  U.S.C  2631,  unless  oth.r\vit,e 
noted. 

§  257.1    [Amerwledl 

58.  The  authority  citation  for  §  237  1  is 
revised  to  read  as  follows; 

(Authority  25  U.SC,  2631(b)) 

§257.2    (Amended] 

59.  The  authority  citation  for  §  257.2  is 
revised  to  read  as  follows; 

(Authonty:  25  U.S.C.  2631(b)) 

§257.3    (Amended] 

60.  The  authority  citation  for  §  257.3  is 
revised  to  read  as  follows; 

(Authority:  25  U.S.C.  2631) 

§257.4    (Amended] 

61.  The  authority  citation  for  §  257  4  is 
revised  to  read  as  follows; 

(Authority:  25  use.  2631) 

§257.10    [Amended] 

62.  The  authority  citation  for  §  257  :() 
is  revised  to  read  as  follows: 


(Authority:  25  U.S.C.  2631) 

«  257.20    FRemoved] 

fi.i  Set.tiiin  25". 20  is  removed  and 
Sui'p.iri  C  is  reserved. 

§257.30    (Amended] 

64  The  authority  citation  for  S  257.30 
s  ri  -  is«  d  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(b)) 

§257,31     [Amended] 

65.  Section  257.31  is  amended  by 
revising  the  authority  citation  to  read  as 

follows; 

(Authority   :,i  L  S  C.  2631  fb),  (d)) 

PART  258— PLANNING.  PILOT.  AND 
DEMONSTRATION  PROJECTS  FOR 
INDIAN  ADULTS 

()6,  The  authonty  citation  for  Part  258 
is  revised  to  read  as  follows; 

Authority;  25  U  S  C  2631(a),  unless 

otherwise  noied. 

§25a.1    [Amended] 

67.  The  authonty  citation  for  S  258.1  is 

revised  to  read  as  follows: 

{Aiilhunty   25  use.  2631(a)) 

§258.2    [Amended] 

68.  The  authority  citation  for  §  258.2  is 
revised  to  read  as  follows: 

(Authority  25  U  S  C.  2631(a)) 

§258.3     (Amended) 

69.  The  authority  citation  for  §  258.3  is 
revised  to  read  as  follows; 

l.'Vathontv   25  U  SC  2631(a)) 

§258.4     [Amended] 

"0  The  dijthoritv  citation  for  §  258.4  is 
revised  to  read  as  follows: 


(Authority:  25  U.S.C.  2631(a)) 

.1.  ;..  I  ^..o.^v,,  pu.agraph  (a)(2)  is 
amended  by  removing  "for  one  or  more 
of  the  types  of  grants  listed  in 
S  258.20(a)(1)'  and  adding,  in  its  place, 
"separately  for  one  or  more  planning 
grants,  pilot  grants,  or  demonstration 
grants."  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2631(a)) 

§258^    [Renwved] 

72.  Section  258.20  is  removed  and 
Subp'"^  ^  '"  '^"^erved, 

§25e.3C    .Amended] 

73.  The  authority  citation  for  S  258.30 
is  revised  to  read  as  follows: 

(A-^^- -•■:="  S.C.  2631(a)) 

§258.31     .A.Ttended) 

74.  The  authority  citation  for  I  258.31 
is  revised  to  read  as  follows: 

fA„tK„r,tv  p'^i'cr  2831(d)(3)) 

i  258.32    .Amended, 

75.  The  authority  citation  for  $  258.32 
is  revised  to  read  as  follows; 

f  AHiHnr,fv  ?s  I '  S.C.  2631  (a),  (d)) 

V  2&8  3J    .Amended] 

76.  The  authority  citation  for  §  258.33 
is  revised  to  read  as  follows: 

f Aiitliiiritv  ?^\'fir  2631  (a),  (d)) 

V  256  34     I  .Amenoeti. 

77.  The  authority  citation  for  §  258.34 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2631  (a),  (d)) 
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post'S  post-empii)>nieRt  restrictions 
G(.uprnmt:'nt  officials  and  pmployees, 

(i  nr'Ui.;lf>c  fur  i  r'l^iviA:    r\\u 


proposed  rule.  Because  of  the  time 
constraints  to  comply  with  the  May  16. 

1QHQ    imnlpmpnfatinn  Hatp  manHatpd  hv 


additional  expenses  because  of  those 
delays.  The  suggestion  by  some 
rommenters  that  issuance  of  the 


p(>s,5essiim  of  the  Government  or  a 
competing  contrar'nr  as  a  result  of  a 

pnoT  d:S!'los..re  '•■.;!'  is  net  prohibited  by 


for  a  particular  procurement,  in 
addition,  recognizing  that  marking  some 
documents  by  type  and  others  with  a 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4a  CFR  Parts  1.  3.  4,  9,  15.  37.  43,  and 
52 

(Fadvrat  Acquisition  Circular  84-471 

Federal  Acquisition  Regulation  (FAR); 
Procurement  Integrity 

AQENCIE8:  Depdrtmen!  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  .Vational  Aeronautics  and 
Space  Administration  (NASA) 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  Federal  .Acquisition  Circular 
(FAC)  84-47  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Procurement  Integrity. 
section  6  of  the  Office  of  Federal 
Procurement  Policv  (OFPP)  Act 
Amendments  of  1988.  Pub.  L  100-679. 
DATES:  Effective  Date:  May  16. 1989. 

Comment  date:  Comments  should  be 
submitted  to  the  FAR  Secretanat  at  the 
address  shown  below  on  or  before  [uly 
10  1P89,  to  be  considered  in  the 
formulation  of  a  final  rule.  Please  cite 
FAC  84-47 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  ISth  &  F  Streets,  NW  . 
Room  4041,  Washington.  DC  20405, 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  A.  Willis,  FAR  Secretanat, 
Room  4041.  GS  Building,  Washington, 
DC  20405,  (2021  52,1-4755.  Please  cit'3 
FAC  84-4- 
SUPPUEMENTARY  INFORMATION: 

A.  Background 

Section  6  of  the  OFPP  Act 
Amendments  of  1988  amended  the  O^TP 
Act  by  adding  section  27.  Procurement 
Integrity,  which  has  been  codified  as 
section  423.  Title  41  of  the  United  States 
Code. 

The  Act  prohibits  certain  activities  by 
competing  contractors  and  Cuvemment 
procurement  officials  during  the  conduct 
of  a  Federal  agency  procurement.  In 
general,  these  prohibited  activities 
involve  soliciting  or  discussing  post- 
Government  employment,  offering  or 
accepting  a  gratuity,  or  soliciting  or 
disclosing  proprietary  or  source 
selection  information. 

The  Act  also  contains  certification 
and  disclosure  provisions  for  both 
contractors  and  Government  officials, 


imposes  post-employment  restrictions 
on  Government  officials  and  employees, 

and  provides  for  criminal,  civil, 
adm.inistrative.  and  contractual 
penalties  f^r  violations  of  the  Act. 

B.  Determination  To  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD).  the  Administrator  of  General 
Services  |GSA).  and  the  Administrator 
of  the  .National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  in  F.AC  84-47  as  an  interim 
rufe  This  action  is  necessary  to 
implement  in  the  FAR  Pub.  L.  100-679. 
However,  pursuant  to  Pub.  L.  98-577  and 
F/\R  1.501.  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  a  final  rule, 

C.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
.Analysis  (IRFAj  was  prepared  for  the 
proposed  rule  published  in  the  Federal 
Register  on  March  27. 1989  (54  FR  12556) 
and  stated  that  the  proposed  change  to 
the  F.\R  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  5  use.  601.  et  seq.  The  impact  is 
likely  to  occur  because,  in  connection 
with  contract  avsards  and  modifications 
in  excess  of  $l(X).tXJO.  offerors  will  be 
required  to  gather  and  provide  to  the 
Government  certain  information 
regarding  the  activities  of  the  offeror 
dunng  the  conduct  of  the  procurement, 
.A  Final  Regulatory  Flexibility  Analysis 
will  be  prepared  for  the  final  rule. 
Comments  are  invited  on  this  interim 
rule.  Comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  be  considered.  Such  com.ments  must 
be  subm.itted  separately  and  cite  89-610 
(FAC  H4-4-) 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  interim  rule  have 
been  approved  for  1  year  under  OMB 
Control  .Number  9000-0103  pending 
review  of  the  public  comments  by  the 
Office  of  Management  and  Budget 
[OMB)  as  required  by  44  US  C  3501  et 
seq.  Any  additional  public  comments 
concerning  the  information  collection 
requirements  should  be  submitted  to 
OMB.  Ms.  Eyvette  Flynn,  FAR  Desk 
Officer,  Room  3235,  NEOB,  Washington, 
DC  20503. 

E.  Public  Comments 

On  March  27, 1989,  a  proposed  rule 
was  published  in  the  Federal  Register 
(54  FR  12556).  In  excess  of  1 20  comments 
have  been  received  in  response  to  the 


proposed  rule.  Because  of  the  time 
constraints  to  comply  with  the  May  16, 
1989,  implementation  date  mandated  by 
Pub.  L  100-679.  we  have  taken  into 
consideration  as  many  comments  as 
possible  in  the  formulation  of  this 
interim  rule.  However,  all  comments  will 
be  fully  considered  m  the  formulation  of 
the  final  rule. 

Reconciliation  of  public  comments: 
As  a  result  of  the  public  comments, 
significant  revisions  have  been  made  to 
the  implementing  coverage,  A 
discussion  of  some  of  the  more 
significant  issues  and  the  rationale  for 
the  resultant  coverage  in  this  interim 
rule  is  provided  below: 

The  proposed  rule  provided  two 
methods  to  identify  the  beginning  of  the 
conduct  of  a  Federal  agency 
procurement.  In  the  case  of  major 
systems,  the  rule  provided  that  the 
program  manager  would  publish  in  the 
Commerce  Business  Daily  the  date  on 
which  a  procurement  begins.  For  all 
other  procurements,  the  contracting 
officer  would  identify  in  the  solicitation, 
the  date  on  which  the  procurement 
began,  Commenters  stated  that  the 
notification  of  when  a  procurement 
begins  must  be  given  prospectively  for 
all  procurements,  regardless  of  dollar 
value.  Other  commenters  questioned  the 
need  for  and  propriety  of  any 
notification,  whether  prospective  or 
retroactive. 

The  prohibitions  of  the  Act  apply  to 
every  procurement  conducted  by 
Federal  agencies  regardless  of  dollar 
value.  The  types  of  procurements  and 
the  procedures  for  conducting 
procurements  are  as  varied  as  the 
agencies  that  conduct  them.  Even  within 
a  particular  agency,  there  is  no  single 
method  of  procurement  and  no  single  set 
of  procedures  for  every  procurement. 
Procurement  consists  of  a  myriad  of 
activities  and  events  that  vary  from 
agency  to  agency  and  even  within  an 
agency.  Indeed,  many  events  or 
activities  occur  at  locations  physically 
far  away  from  and  without  the 
knowledge  of  the  contracting  officer 
who  will  ultimately  be  responsible  for 
the  procurement.  From  an 
administrative  viewpoint,  the  burden,  as 
some  commenters  noted,  entailed  in 
attempting  to  identify  when  a 
procurement  begins  is  enormous.  The 
vastly  different  types  and  nature  of 
procurements  conducted  throughout  the 
Federal  Government  make  it  impossible 
to  identify  one  event  that  is  common  to 
all  agencies,  that  constitutes  the 
beginning  of  a  procurement.  Moreover, 
the  arduous  task  of  attempting  to  make 
this  identification  for  every  proci'rement 
inevitably  will  cause  delays  and 


additional  expenses  because  of  those 
delays.  The  suggestion  by  some 
commenters  that  issuance  of  the 
solicitation  constitutes  the  beginning  of 
the  conduct  of  a  procurement  satisfies 
neither  the  terms  of  the  Act  not  its 
intent. 

As  at  least  one  commcnter  noted, 
inherent  in  the  authority  to  establish  the 
date  on  which  a  procurement  begins, 
whether  prospectively  or  retroactively, 
is  the  opportunity  for  individuals  who 
have  knowingly  violated  the  Act  to 
absolve  themselves  from  liability  merely 
by  establishing  a  date  subsequent  to 
that  on  which  they  engaged  in 
prohibited  conduct.  Such  a  result  is 
untenable,  and  undermines  the  very 
purpose  of  the  statute. 

These  considerations  must  be 
weighed  against  the  benefits,  if  any,  to 
the  public  in  receiving  notification  either 
prospectively  or  retroactively  of  the 
beginning  of  the  conduct  of  a 
procurement.  It  is  axiomatic  that  no 
person,  at  any  time  and  regardless  of 
whether  a  procurement  has  begun, 
should  offer  or  solicit  a  gratuity  or  bribe, 
however  couched.  This  conduct  is  illegal 
at  any  time. 

Similarly,  under  existing  regulations, 
it  is  improper  to  solicit  or  disclose 
information  that  a  person  knows  or 
should  know  is  proprietary  or  source 
selection  information.  To  the  extent  that 
some  commenters  expressed  concerns 
that  the  definition  of  "source  selection 
information"  in  the  proposed  rule  was 
overly  broad  and  therefore  may  not 
have  given  sufficient  notice  as  to  the 
type  of  information  that  may  not  be 
solicited,  obtained,  or  disclosed,  the 
definition  thereof  has  been  changed 
substantially. 

The  interim  rule  limits  what  may 
constitute  source  selection  information 
to  two  categories:  that  which  is  marked 
with  the  standard  legend  "SOURCE 
SELECTION  INFORMATION— SEE 
3,104"  and  a  very  narrow  category  of 
information,  whether  or  not  marked  with 
the  legend,  that  will  jeopardize  the 
integrity  of  successful  completion  of  a 
procurement  iT  it  were  disclosed.  The 
interim  rule  provides  further  that 
notwithstanding  that  this  later  category 
of  information  shall  constitute  source 
selection  information  whether  or  not 
marked  as  such,  all  reasonable  efforts 
must  be  made  to  so  mark  it.  In  addition, 
the  interim  rule  also  provides  that  if  an 
individual  has  any  doubt  as  to  whether 
information  is  proprietary  or  source 
selection  information,  he  should  ask. 
Finally,  in  accordance  with  many  of  the 
comments,  the  interim  rule  provides  that 
material  that  is  subsequently  marked  as 
proprietary  or  source  selection 
information  that  is  properly  in  the 


possession  of  the  Government  or  a 
competing  contractor  as  a  result  of  a 
prior  disclosure  that  is  not  prohibited  by 
the  Act  shall  not  be  considered  to  have 
been  solicited  or  obtained  in  violation  of 
the  Act. 

With  respect  to  the  prohibition  against 
offering  or  soliciting  employment  or 
business  opportunities,  the  proposed 
rule  established  a  duty  to  inquire,  which 
remains  unchanged  in  the  interim  rule. 
Thus,  prior  to  engaging  in  a  discussion 
of  employment  or  business  opportunities 
with  a  Government  official  or  employee, 
contractor  personnel  should  inquire  as 
to  whether  that  official  or  employee  is  a 
procurement  official  for  a  procurement 
for  which  the  contractor  is  a  competing 
contractor  The  rule  imposes  a 
corresponding  duty  on  Government 
officials  and  employees  who  wish  to 
solicit  employment  from  a  potential 
competing  contractor  to  ask  whether 
that  contractor  is  reasonably  likely  to 
become  a  c(impetinB  contractor  on  any 
procurement  for  which  that  official  or 
employee  is  a  procurement  official. 

Given  the  nature  of  the  conduct  that  is 
prohibited  by  the  Act  and  the  fact  that 
the  .Act  penalizes  only  knowing  conduct, 
notification  cither  prospective  or  after 
the  fact,  of  the  beginning  of  a 
procurement  would  not  serve  a 
particularly  useful  purpose  and  should 
not  significantly  affect  the  conduct  of 
contractor  or  Government  personnel. 

Therefore,  the  requirement  in  the 
proposed  rule  to  publish  in  the  CBD  a 
notice  of  when  a  procurement  begins  for 
a  major  system  or  elements  thereof  and 
the  requirement  to  identify  in  the 
solicitation  the  date  of  which  a 
procurement  began  for  all  other 
procurements  has  been  deleted  from  the 
interim  rule. 

Many  commenters  expressed  concern 
over  the  definition  of  source  selection 
information,  stating  that  it  was  overly 
broad  and  would  result  in  a  decrease  in 
the  amount  of  information  that  is  made 
available  to  all  competing  contractors. 
Commenters  also  stated  that  much  of 
the  information  contained  in  the  listed 
documents,  such  as  an  acquisition  plan, 
is  not  source  selection  information  and 
should  not  be  restricted.  Other 
commenters  took  exception  to  labelling 
some  documents  by  type  and  labelling 
other  information  or  documents  with  a 
standard  legend.  Commenters  believed 
that  a  standard  legend  for  all  source 
selection  information  would  be  more 
appropriate. 

The  definition  of  source  selection 
information  has  been  revised 
substantially  in  the  interim  rule.  Source 
selection  information  is  defined  as 
information  that  is  prepared  or 
developed  for  use  by  the  Government 


for  a  particular  procurement.  In 
addition,  recognizing  that  marking  some 
documents  by  type  and  others  with  a 
standard  legend  could  cause  confusion, 
as  well  as  being  overly  burdensome,  the 
interim  rule  requires  that  source 
selection  information  be  marked  with 
the  standard  legend  "SOURCE 
SELECTION  INFORMAnON— SEE  FAR 
3.104." 

The  interim  rule  also  provides  that 
certain  specifically  identified 
information  is  source  selection 
information  whether  or  not  it  is  marked 
with  the  legend.  This  information,  such 
as  offerors'  prices,  relative  rankings,  and 
the  results  of  technical  evaluations,  by 
its  very  nature,  is  clearly  information 
that,  if  disclosed,  will  jeopardize  the 
integrity  or  successful  completion  of  a 
procurement.  This  is  a  very  narrow 
category  and  is  limited  to  only  nine 
types  of  material.  Although  this 
information  is  source  selection 
information  whether  or  not  it  is  marked 
as  such,  3.104-5(b)  provides  that  all 
reasonable  efforts  will  be  made  by  the 
Government  to  mark  this  information. 

Most  commenters  also  expressed 
concern  over  the  provision  in  the 
proposed  rule  that  included  oral  or 
written  extracts  in  the  definition  of 
source  selection  information.  The  Act 
prohibits  the  knowing  solicitation  or 
receipt  of  source  selection  information. 
If  an  individual  knows  or  should  know 
that  information  is  source  selection 
information,  the  oral  transmission  or 
receipt  of  that  information  is  no  less 
prohibited  than  the  written  transmission 
or  receipt  of  such  information. 
Moreover,  if  an  individual  is  uncertain 
as  to  whether  information  is  source 
selection  information,  subsection  3.104-8 
provides  that  the  procurement  official  or 
competing  contractor  shall  not  be 
considered  to  have  knowingly  violated 
the  Act  if  before  soliciting,  obtaining,  or 
disclosing  the  information  the  individual 
asks  the  appropriate  party  whether  the 
information  is  proprietary  or  source 
selection  information  and  is  advised 
that  it  is  not. 

The  majority  of  commenters  stated 
that  the  penalties  of  the  Act  are  so 
severe  that  the  certification  must 
include  the  "best  knowledge  and  belief 
standard.  Use  of  this  standard  is 
consistent  with  the  certifications  in  the 
Contract  Disputes  Act,  the  Truth  in 
Negotiations  Act,  and  the  Department  of 
Defense  overhead  cost  certification. 
Accordingly,  to  address  commenters" 
concerns,  the  irlterim  rule  includes  the 
"best  knowledge  and  belief  standard  in 
the  certificates. 

Many  commenters  believed  that  the 
rule  should  include  greater  due  process 
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amended  to  comply  with  3.104. 
Modifications  as  defined  in  3.104-4(e) 


this  section  of  the  FAR  may  be  referred 
to  as  "the  Act").  Agency 


person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the 
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procedures  The  commenters  stated  that 
determinations  to  take  action  based 
upon  receipt  of  information  of  a 
violation  or  possible  violation  snould  be 
made  only  by  the  head  of  the  agency 
Other  commenters  stated  that 
procedures  set  out  in  the  clause  at 
52.203-10,  Remedies  for  Illegal  or 
Improper  Activity,  should  apply  to 
subsection  3,104-11   Processing 
violations  or  possible  violations. 

The  rule  provides  that  any  action  trwt 
IS  taken  must  be  pursuant  to  a 
determination  by  the  head  of  the 
contracting  activity,  or  his  or  her 
designee  that  there  has  been  a  violation 
of  the  Act.  Moreover,  the  designee  must 
be  of  flag,  SES.  or  equivalent  rank. 
Therefore,  any  action  taken  is  taken 
only  after  careful  review  by  senior  level 
officials  of  the  agency. 

This  rule  does  not  abrogate  existing 
remedies  and  due  process  procedures. 
Thus,  in  the  case  of  action  taken  in  the 
pre-award  situation,  the  competing 
contractor  may  pursue  existing  remedies 
administratively  or  ludiciaily  in  a  bid 
protest  format.  Similarly,  a  decision  tj 
terminate  a  contract  for  default  or  to 
reduce  a  contractor's  profit  pursuant  to 
the  clause  at  52.203-10  may  be  appealed 
m  accordance  with  the  Contract 
Disputes  Act. 

The  clause  at  52.203-10  provides  a  due 
process  procedure  wherein  the 
contractor  may  present  information  and 
argument  in  opposition  to  the  proposed 
profit  or  fee  reduction.  Moreover,  the 
determination  to  reduce  a  contractor's 
profit  or  fee  must  be  made  by  the  head 
of  the  contracting  activity  or  his  or  her 
designee,  who  must  be  of  flag,  SES,  or 
equivalent  rank. 

Finally,  the  rule  requires  use  of  the 
formal  procedures  m  FAR  3.700,  prior  to 
making  a  final  decision  to  void  or 
rescind  a  contract.  This  decision, 
moreover,  may  be  made  only  by  the 
head  of  the  agency  or  his  or  her 
designee.  These  procedures  provide  for 
notice  and  an  opportunity  for  a  hearing 
at  which  witnesses  may  be  presented 
and  agency  witnesses  confronted.  Thus, 
the  regulation  does  not  abrogate  existing 
pre  and  post  award  remedies  available 
to  competing  contractors- 
Considerable  comment  was  made  of 
the  fact  that  there  should  be  one 
consistent,  uniform  regulation  for  all 
Government  and  contractor  personnel. 
We  agree  that  individuals  should  not  be 
required  to  certify  that  they  have  no 
information  of  violations  of  the  Act  as 
im.plemented  by  agency  reaulations  that 
may  not  bo  published  and  thus  of  which 
they  may  not  be  aware.  Therefore,  the 
certifications  have  been  revised  to 
delete  the  reference  to  agency 
supplements.  However,  a  flat 


proscription  of  any  agency 
supplementation  is  also  not  appropriate 
There  will  be  instances  where  asencies 
must  supplement  the  FAR  to  satisfy 
unique  agency  needs.  Indeed,  both  the 
Office  of  Federal  Procurement  Policy 
Act  and  the  FAR  currently  recognize 
this  fact  and  authorize  agency 
supplementation  where  it  is  necessary 
to  satisfy  unique  needs  of  an  agency. 
However,  with  respect  to  this  Act,  to 
ensure  that  supplementation  is  kept  to  a 
minimum,  FAR  3,104-1  has  been  revised 
to  state  that  any  agency 
supplementation  of  FAR  3  K)4  and  any 
clauses  required  by  FAR  3  104  must  be 
approved  by  the  Senior  Procurement 
Executive  of  that  agency,  unless  a  higher 
level  of  approval  is  required  by  law  for 
that  agency. 

A  provision  has  also  been  added  to 
clarify  the  liability  of  offerors  for  prior 
authorized  possession  of  source 
selection  information.  Commenters  were 
concerned  that  the  rule  made  no 
provision  to  protect  offerors  in  cases 
where  the  nature  of  the  information  in 
their  possession  has  changed.  FAR 
3.104-5(1)  has  been  added  which  states 
that  source  selection  information  that  is 
properly  in  the  possession  of  the 
competing  contractor  as  a  result  of  a 
prior  disclosure  that  is  not  prohibited  by 
the  Act.  shall  not  be  considered  to  have 
been  solicited  or  obtained  in  violation  of 
the  Act. 

Several  commenters  suggested  that 
the  Government  provide  offerors  the 
names  of  individuals  who  are  authorized 
to  receive  source  selection  information 
because  the  statute  prohibits  disclosure 
of  such  information  to  any  person  other 
than  a  person  authorized  by  the  head  of 
the  agency  or  the  contracting  officer. 
Specifically,  it  was  suggested  that  such 
a  list  be  included  in  a  Commerce 
Business  Daily  notice  announcing  the 
beginning  of  the  procurement.  It  was 
determined  not  to  include  this  list  as  a 
requirement  in  the  interim  rule  since  any 
list  of  authorized  individuals  would  be 
constantly  changing  during  the  conduct 
of  a  procurement.  Consequently,  a  list 
published  at  the  beginning  of  the 
procurement  would  not  provide  the 
information  these  commenters  believe 
would  protect  offerors  against  improper 
disclosure.  However,  this  rule  does 
include  a  provision  at  3.104-8(d)  which 
states  that  an  offeror  shall  not  be 
considered  to  have  knowingly  violated 
the  Act  if  the  offeror  has  made  an 
inquiry  in  good  faith  regarding  whether 
the  information  was  source  selection, 
and  had  been  advised  that  it  was  not. 

It  was  also  suggested  that  the 
application  of  the  rule  to  subcontractors 
be  clarified.  The  suggestion  has  been 
adopted  and  FAR  3.104-9(b)(6)  has  been 


added  which  states  that  subcontractors 
of  competing  contractors  are  not 
required  to  submit  certificates  to  the 
Government,  but  that  nothing  in  the  rule 
precludes  a  competing  contractor  from 
requesting  certificates  from  its 
subcontractors. 

List  of  Subjects  in  48  CFR  Parts  1,  3,  4,  9, 
15,  37,  43,  and  52 

Government  procurement. 
Dated.  May  9,  1989.  ~ 

Harry  S.  Rosinski, 

1  ::ni;  Director.  Off  ice  of  Federal  Acquisition 

a:ui  Rei;ulatory  Policy. 

May  16.  1989. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  {FAR] 
and  other  directive  material  contained 
in  FAC  84--17  is  effective  May  16, 1981. 
Pete  A.  Bryan. 

Director  of  Cost  Pricing  and  Finance.  Office  of 
Deputy  Assistant  Secretary  of  Defense  for 
Procurement. 

Richard  H.  Hopf  III, 

Assocjute  Administrator  for  .Acquisition 
Policy.  CSA. 

S.f.  Evans, 

.■\ssociute  Administrator  for  Procurement, 
.V.-lS.l. 

Federal  Acquisition  Circular  (FAC) 
84-^7  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item-Procurement  Integrity 

F.-\R  1.105  is  revised,  and  3.104  and 
3,104-1  through  3.104-12,  4.80:(e),  9.105- 
3(c),  9.106-3(b),  15.805-5(1)  and  (m), 
37  207(0,  37,208,  43.106,  and  the 
provision  and  clauses  at  52.203-6, 
52.203-9,  and  52.237-9  are  added  to 
implement  the  procurement  integrity 
requirements  of  section  27  of  the  Office 
of  Federal  Procurement  Policy  Act  (41 
U.S.C.  423).  This  rule  prohibit's  the 
following  activities  by  competing 
contractors  and  Government 
procurement  officials  during  the  conduct 
of  a  Federal  agency  procurement:  (a) 
Soliciting  or  discussing  post- 
Government  employment:  (b)  offering  or 
accepting  a  gratuity;  and  (c)  soliciting:  or 
disclosing  proprietary  or  source 
selection  information.  In  addition,  the 
rule  provides  for  certification  and 
disclosure  provisions  applicable  to 
Government  contractors  and 
Government  officials,  imposes  post 
employment  restrictions  on  Government 
officials  and  employees,  and  provides 
for  criminal,  civil,  contractual,  and 
administrative  penalties  for  violations  of 
the  .\c\. 

Solicitations  issued  prior  to  May  16, 
1909.  for  which  award  has  not  been 
made  before  May  16, 1989,  shall  be 


amended  to  comply  with  3.104. 
Modifications  as  defined  in  3.104-4(e) 
that  have  not  been  executed  by  May  15, 
1989,  shall  also  be  amended.  Therefore. 
48  CFR  Parts  1,  3.  4.  9,  15.  37.  43.  and  52 
are  amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFTi 
Paris  1,  3,4,9,  15.  37,43,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1.105  is  amended  by  adding 
in  numerical  order,  a  FAR  segment  and 
corresponding  0MB  Control  Number  to 
read  as  follows; 

1.105    0MB  Approval  under  the  Paperwork 
Reduction  Act. 


FAR  segment 


OMB 

Contro*  No 


3  104-9 „ 9000-0103 


52  203-e . 
52.203-9 . 


9000-0103 
9000-0103 


52  237-9 _ 9000-0103 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.104  and  sections  3.104-1 
through  3.104-12  are  added  to  read  as 
follows: 

S.T, 

3.104        Procurement  integrity. 

3104-1       General. 

3.104-2       Appiicabihty, 

3  104-3       Statutory  prohibitions. 

3,104^       Definitions. 

3.104-5      Disclosure  of  proprietary  and 

source  selection  information. 
3,104-6      Restrictions  on  Government 

officials,  employees,  and  consultants. 
3,104-7      Identification  of  the  beginninjs  of 

the  conduct  of  a  Federal  agency 

procurement. 
3  104-8      Knowing  violations — duly  to 

inquire. 
3.104-9      Certification  requirements. 
3  104-10    Solicitation  provision  and  contract 

clauses. 
3.104-11     Processing  violations  or  possible 

violations. 
3  104-12    Ethics  programs  training 

requirements. 

3.104    Procurement  integrity. 

3.104-1    General. 

Section  3.104  implements  section  27  of 
tlie  Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  423)  (which  hereinafter  in 


this  section  of  the  F.\R  may  be  referred 
to  as  "the  Act").  Agency 
supplementation  of  3.104  and  any 
clauses  required  by  section  3.104  must 
be  approved  at  a  level  not  lower  than 
the  Senior  Procurement  Executive  of  the 
agency,  unless  a  higher  level  of  approval 
is  required  by  law  for  that  agency. 

3.104-2    Applicability. 

This  section  applies  to  certain 
activities  and  conduct  occurring  on  or 
after  May  16  1989,  related  to  the 

conduct  of  a  Federal  agency 
procurement  for  a  contract  or  contract 

modification, 

3,104-3    Statutory  prohibitions. 

As  provided  in  subsections  27(a),  (b), 
(c).  and  (e)  of  the  Act.  the  following 
conduct  is  prohibited: 

(a)  Prohibited  conduct  by  competing 
contractors.  Chiring  the  conduct  of  any 
Federal  agency  procurement  of  property 
or  services,  no  competing  contractor  or 
any  officer,  employee,  representative, 
agent,  or  consultant  of  any  competing 
contractor  shall  knowingly — 

(1)  .Make,  directly  or  indirectly,  any 
offer  or  promise  of  future  employment  or 
business  opportunity  to,  or  engage. 
directly  or  indirectly,  in  any  discussion 
of  future  employment  or  business 
opportunity  with,  any  procurement 
official  of  such  agency: 

(2)  Offer,  give,  or  promise  to  offer  or 
give,  directly  or  indirectly,  any  money. 
gratuity,  or  other  thing  of  value  to  any 
procurement  official  of  such  agency;  or 

(3)  Solicit  or  obtain,  directly  or 
indirectly,  from  any  officer  or  employee 
of  such  agency,  prior  to  the  award  of  a 
contract  any  proprietary  or  source 
selection  information  regarding  such 
procurement. 

(b)  Prohibited  conduct  by 
procurement  officials.  During  the 
conduct  of  any  Federal  agency 
procurement  of  property  or  services,  no 
procurement  official  of  such  agency 
shall  knowingly — 

(1)  Solicit  or  accept,  directly  or 
indirectly,  any  promise  of  future 
employment  or  business  opportunity 
from,  or  engage,  directly  or  indirectly,  in 
any  discussion  of  future  employment  or 
business  opportunity  with,  any  officer, 
employee,  representative,  agent,  or 
consultant  of  a  competing  contractor 

(2)  Ask  for,  demand,  exact,  solicit, 
seek,  accept,  receive,  or  agree  to  receive, 
directly  or  indirectly,  any  money, 
gratuity,  or  other  thing  of  value  from  any 
officer,  employee,  representative  agent, 
or  consultant  of  any  competing 
contractor  for  such  procurement;  or 

(3)  Disclose  any  proprietary  or  source 
selection  information  regarding  such 
procurement  directly  or  indirectly  to  any 


person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the 
contracting  officer  to  receive  such 
information. 

(c)  Disclosure  to  unauthorized 
persons.  During  the  conduct  of  any 
Federal  agency  procurement  of  property 
or  services,  no  person  who  is  given 
authorized  or  unauthorized  access  to 
proprietary  or  source  selection 
information  regarding  such  piocurement, 
shall  knowingly  disclose  such 
information,  directly  or  indirectly,  to  any 
person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the 
contracting  officer  to  receive  such 
information. 

(d)  (Reserved] 

(e)  Restrictions  on  government 
officials  and  employees.  No 
Government  official  or  employee, 
civilian  or  military,  who  has  participated 
personally  and  substantially  in  the 
conduct  of  any  Federal  agency 
procurement  or  who  has  personally 
reviewed  and  approved  the  award, 
modification,  or  extension  of  any 
contract  for  such  procurement  shall — 

(1)  Participate  in  any  manner,  as  an 
officer,  employee,  agent,  or 
representative  of  a  competing 
contractor,  in  any  negotiations  leading 
to  the  award,  modification,  or  extension 
of  a  contract  for  such  procurement,  or 

(2)  Participate  personally  and 
substantially  on  behalf  of  the  competing 
contractor  in  the  performance  of  such 
contract,  during  the  period  ending  2 
years  after  the  last  date  such  individual 
participated  personally  and 
substantially  in  the  conduct  of  such 
procurement  or  personally  reviewed  and 
approved  the  award,  modification,  or 
extension  of  any  contract  for  such 
procurement. 

3.104, 4     [)e'ir,-ti,c)'-'.s 

As  used  in  this  section — 

(a)(1)  "Competing  contractor."  with 
respect  to  any  procurement  (including 
any  procurement  using  procedures  other 
than  competitive  procedures)  of 
property  or  services  means  any  entity 
that  is,  or  is  reasonably  likely  to 
become,  a  competitor  for  or  recipient  of 
a  contract  or  subcontract  under  such 
procurement,  and  includes  any  other 
person  acting  on  behalf  of  such  an 
entity. 

(2)  "Competing  contractor"  includes 
the  incumbent  contractor  in  the  case  of 
a  modification. 

(b)  "Cost  or  pricing  data"  means  that 
cost  or  pricing  data,  as  defined  in  15.801, 
which  are  submitted  or  made  available 
by  the  competing  contractor  in  support 
of  the  instant  proposal. 
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(c)(1)  ■'During  the  conduct  of  any 
Federal  aaency  procurement  of  property 


the  employee  s  involvement  must  be  of 
significance  to  the  matter.  It  requires 


and  (ii)  that  is  submitted  to  the 
Government  by  a  competing  contractor. 


Federal  Register  /  Vol.  54,  No.  i:»0  /  Thursday,  May  11.  1989  /  Rules  and  Regulations  20493 


3.104-5    Disclosure  of  proprietary  and 
source  selection  information. 


(2)  After  reviewing  any  justification 
submitted  by  the  competing  contractor. 


3,104-6     Restrictions  on  Government 
officials,  employees,  and  consultants. 


if  »kr 
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(c)(1)  "During  the  conduct  of  any 
Federal  agency  procurement  of  property 
or  services'  means  the  penod  bcgmning 
with  the  development,  preparation,  and 
issuance  of  a  procurement  solicitation, 
and  concluding  with  the  award, 
modification,  or  extension  of  a  contract. 
and  includes  the  evaluation  of  bids  or 
proposals,  selection  of  sources,  and 
conduct  of  negotiations. 

(2)  Each  contract  award  and  each 
contract  modification  constitutes  a 
st.'para.e  procurement  action,  i.e.,  a 
separate  period  dunng  which  the 
prohibitions  and  the  requirements  of  the 
Act  apply. 

(3)  Activities  and  conduct  that 
occurred  before  May  16, 1989,  if  any.  are 
rot  violations  of  the  .'\ct. 

[d)  ■'Government  official  or  employee  ' 
means  the  persons  described  in  this 
paragraph  (d)  who  ar«  in  such  status  on 
or  after  May  16,  1989— 

( 1 1  A  member  of  the  uniformed 
services  as  defined  in  section  101(31  of 
t:tle37,  United  States  Code. 

(2)  A  person  who  is  appointed  to  a 
position  in  the  Federal  Government 
under  title  5,  United  States  Code, 
including  a  person  under  a  temporary 
appointment;  and 

(3)  A  special  Government  empioyee  as 
defined  in  section  202  of  title  18,  United 
States  Code, 

(e)  "Modit*ication"  means  the  addition 
of  new  work  to  a  contract,  or  the 
extension  of  a  contract,  which  requires  a 
j'lstification  and  approval  (see  Subpart 
6.3).  It  does  not  include:  an  option  where 
all  the  terms  of  the  option  are  set  forth 
in  the  contract  and  all  requirements  for 
option  exercise  have  been  satisfied; 
change  orders;  administrative  changes; 
or  any  other  contract  changes  that  are 
v.ithin  the  scope  of  the  contract. 

(0  "Money,  gratuity,  or  other  thing  of 
value."  except  where  expressly 
permitted  by  agency  standards  of 
conduct  regulations,  means  any  gift, 
favor,  entertainment,  hospitality, 
transportation,  loan,  or  any  other 
tangible  item,  and  any  intangible 
benefits,  including  discounts,  passes, 
and  promotional  vendor  training,  givpn 
or  extended  to  or  on  behalf  of 
Government  personnel,  their  imimediate 
families,  or  households,  for  which  fair 
market  value  is  not  paid  by  the  recipient 
or  the  Government. 

(g)  "Participated  personally  and 
substantially"  means  active  and 
significant  involvement  of  the  individual 
;n  activities  directly  related  to  the 
procurement.  To  participate 
personally"  means  directly,  and 
includes  the  participation  of  a 
subordinate  when  actually  directed  by 
the  supervisor  in  the  matter.  To 
participate    substantially"  means  that 


the  employee's  involvement  must  be  of 
significance  to  the  matter.  It  requires 
more  than  official  responsibility, 
knowledge,  perfunctory  involvement,  or 
involvement  on  an  administrative  or 
peripheral  issue.  A  finding  of 
substantiality  should  be  based  not  only 
on  the  effort  devoted  to  a  matter,  but  on 
the  importance  of  the  effort.  While  a 
series  of  peripheral  involvements  may 
be  insubstantial,  the  single  act  of 
approving  or  participating  in  a  critical 
step  may  be  substantial.  An  employee 
whose  responsibility  is  the  review  of  a 
procurement  solely  for  compliance  with 
administrative  procedures  or  budgetary 
considerations,  and  who  reviews  a 
document  involved  in  the  procurement 
for  such  a  purpose,  should  not  be 
regarded  as  having  participated 
substantially  in  the  procurement. 

(h)(1)  "Procurement  official"  means 
any  civilian  or  military  official  or 
employee  of  an  agency  who  has 
participated  personally  and 
substantially  m  the  conduct  of  the 
tigency  procurement  concerned, 
including  all  officials  and  employees 
who  are  responsible  for  reviewing  or 
approving  the  procurement. 

(2)  "Procurement  official"  includes 
any  civilian  or  military  official  or 
employee  of  an  agency  who  has 
participated  personally  and 
substantially  in  the  following 
activities — 

(i1  Development  of  acqu'Sition  plans; 

(ill  Development  of  specifications, 
statements  of  work,  or  purchase 
descnptions/ requests; 

(iii)  Development  of  solicitation  or 
contractual  provisions; 

(iv]  Evaluation  or  selection  of  a 
contractor  or 

(v)  Negotiation  or  award  of  a  contract 
or  modification  to  a  contract. 

(3)  For  purposes  of  3.104-4  (h)(1)  and 
(h)(2),  the  term  "employee  of  an  agency" 
includes  a  contractor,  subcontractor, 
consultant,  expert,  or  advisor  (other 
than  a  competir.g  contractor)  acting  on 
behalf  of,  or  providing  advice  to,  the 
agency  with  respect  to  any  phase  of  the 
agency  procurement  concerned. 

(i)  "Property"  means  supplies  as 
defined  at  2.101. 

(j)(l)  "Proprietary  information" 
means — 

(i)  Information  contained  in  a  bid  or 
proposal; 

(ii)  Cost  or  pricing  data:  or 

(iii)  .'\ny  other  information  submitted 
to  the  Government  by  a  contractor  and 
designated  as  proprietary,  in  accordance 
with  law  or  regulation,  by  the 
contractor,  the  head  of  the  agency,  or 
the  contracting  officer. 

(2)  Proprietary  information  is 
information  identified  in  3.104-4(j](l)  (i) 


and  (ii)  that  is  submitted  to  the 
Government  by  a  competing  contractor, 
and  is  marked  as  proprietary  in 
accordance  with  applicable  law  or 
regulation.  Information  described  in 
3.104-4(j)(l)  is  proprietary  only  if  the 
cover  page  and  each  page,  or  portion 
thereof  that  contains  proprietary 
information  is  marked  as  proprietary. 

(3)  It  does  not  include  information — 

(i)  That  is  otherwise  available  without 
restrictions  to  the  Government,  a 
competing  contractor,  or  the  public; 

(ii)  Contained  in  bid  documents 
following  bid  opening  (also  see  14.404- 
4);  or 

(iii)  That  the  contracting  officer 
determines  to  release  in  accordance 
with  3.104-5(e): 

(k)(l)  "Source  selection  information" 
means  information  determined  by  the 
head  of  the  agency  or  the  contracting 
officer  to  be  information — 

(i)  The  disclosure  of  which  to  a 
competing  contractor  would  jeopardize 
the  integrity  or  successful  completion  of 
the  procurement  concerned;  and 

(ii)  Which  is  required  by  statute, 
regulation,  or  order  to  be  secured  in  a 
source  selection  file  or  other  restricted 
facility  to  prevent  such  disclosure: 

(2)  "Source  selection  information"  is 
information,  including  information 
stored  in  electronic,  magnetic,  audio  or 
video  formats,  which  is  prepared  or 
developed  for  use  by  the  Government  to 
conduct  a  particular  procurement.  It  is 
limited  to — 

fi)  Material  marked  with  the  legend 
"SOURCE  SELECTION 
INFORMATION— SEE  FAR  3  104,'' 
including  copies  or  extracts  so  marked, 
and  any  copies  or  extracts  that  the 
recipient  knows  or  should  know  were 
made  from  material  that  was  so  marked: 
and 

(ii)  The  following  material,  including 
copies  or  extracts  thereof,  whether  or 
not  marked  with  the  legend  "SOURCE 
SELECTION  INFORMATION— SEE  FAR 
3.104": 

(A)  Listings  of  offerors  and  prices. 

(B)  Listings  of  bidders  prior  to  bid 
opening. 

(C)  Source  selection  plans. 

(D)  Technical  evaluation  plans. 

(E)  Technical  evaluations  of 
competing  proposals; 

(F)  Competitive  range  determinations. 

(G)  Rankings  (not  applicable  to  sealed 
bidding). 

(H)  Source  selection  board  reports 
and  evaluations. 

(I)  Source  selection  advisory  board 
recommendations. 


3.104-5    Disclosure  of  proprietary  and 
source  selection  information. 

(a)  Proprietary  and  source  selection 
information  shall  be  protected  from 
unauthorized  disclosure  in  accordance 
with  14.401  and  15.411. 

(b)  Individuals  responsible  for 
preparing  material  that  may  include 
source  selection  information  shall  mark 
the  cover  page  and  each  page  that 
contains  source  selection  information 
with  the  legend  "SOURCE  SELECTION 
INFORMATIO.N— SEE  FAR  3.104  ". 
Although  the  material  described  in 
3.104-4(k)(2)(ii)  is  considered  to  be 
source  selection  information  whether  or 
not  marked,  all  reasonable  efforts  shall 
be  made  to  mark  such  material  with  thi.s 
legend.  In  determining  whether  the 
information  is  source  selection 
information,  the  originator  shall  consult 
with  agency  officials  as  appropriate. 

(c)  The  head  of  the  agency,  or  his  or 
her  designee,  or  the  contracting  officer, 
has  the  authority,  in  accordance  with 
applicable  agency  regulations  or 
procedures,  to  authorize  persons  or 
classes  of  persons,  access  to  proprietary 
or  source  selection  information  when 
access  is  necessary  to  the  conduct  of  the 
procurement.  For  release  to  other  than 
Government  employees,  see  15.413-2. 
Persons  or  classes  of  persons  granted 
access  fo  proprietary  or  source  selection 
information  shall  be  listed  in  the 
contract  file  (see  3.104-9(f)). 

(d)  When  propietary  or  source 
selection  information  is  euthonzed  to  be 
released  to  Government  activities 
outside  the  contracting  activity 
responsible  for  the  conduct  of  the 
procurement,  when  access  is  necessary 
to  the  conduct  of  the  procurement,  the 
head  of  the  office  receiving  the 
information,  or  his  or  her  designee,  shall 
maintain  a  list  of  persons  or  classes  of 
persons,  who  have  been  authorized 
access  to  the  proprietary'  or  source 
selection  information.  The  list  shall  be 
forwarded  to  the  contracting  office 
responsible  for  the  conduct  of  the 
procurement  fo  be  included  in  the 
contract  file. 

(e)(1)  Except  fur  subparagraph  (t  )[4) 
of  this  subsection,  if  the  contracting 
officer  believes  that  information  marked 
as  proprietary  (see  3.104-4(j))  is  not 
proprietary,  the  competing  contractor 
affixing  the  marking  shall  be  notified  in 
writing  and  given  a  reasonable 
opportunity  to  justify  the  proprietary 
marking.  If  the  competing  contractor 
agrees  that  the  material  is  not 
proprietary  information,  or  does  not 
respond  in  a  reasonable  time  to  the 
notice,  the  contracting  officer  may 
remove  the  propietary  marking  and  the 
information  may  be  released. 


(2)  After  reviev\ing  any  justification 
submitted  by  the  competing  contractor, 
if  the  contracting  officer  determines  that 
the  proprietary  marking  is  not  justified, 
the  contracting  officer  shall  so  notify  the 
competing  contractor  in  writing, 

(3)  Information  marked  by  the 
competing  contractor  as  proprietary 
shall  not  be  released  for  a  period  of  10 
business  days  from  the  issuance  of  the 
notice  in  3.104-5(e)(l).  Thereafter,  the 
contracting  officer  may  release  the 
information. 

(4)  With  respect  ot  technical  data  that 
are  marked  proprietary  by  a  competing 
contractor,  the  contracting  officer  shall 
generally  follow  the  procedures  in 

27.404(h). 

(0  Nothing  in  3.104  prohibits 
competing  contractors  from  disclosing  or 
authorizing  the  Government  to  disclose 
their  company  specific  proprietary 
information  to  any  other  persons  where 
not  otherwise  prohibited  by  law. 

(g)  Nothing  in  3.104  shall  limit  the 
Government's  use,  in  accordance  with 
any  preexisting  rights,  of  technical  data 
that  is  marked  proprietary  by  a 
competing  contractor. 

(h)  A  person  who  discloses 
proprietary  or  source  selection 
information  shall  not  be  considered  to 
have  violated  the  disclosure  prohibitions 
set  forth  herein  unless  that  person 
knows,  or  should  have  known,  such 
information  is  proprietary  or  source 
selection  information,  even  though  the 
information  has  not  been  marked  as 
such. 

(i)  Source  selection  or  proprietary 
information  that  is  properly  in  the 
possession  of  the  Government  or  a 
competing  contractor  as  a  result  of  a 
prior  disclosure  that  is  not  prohibited  by 
the  Act  shall  not  be  considered  fo  have 
been  solicited  or  obtained,  directly  or 
indirectly,  in  violation  of  the  Act. 

(j)  Nothing  in  3.104  shall  be  construed 
to  authorize  the  withholding  of  any 
information  pursuant  to  a  proper  request 
from  the  Congress,  any  committee  or 
subcommittee  thereof  a  Federal  agency, 
any  board  of  contract  appeals  of  a 
Federal  agency,  the  Comptroller 
General,  or  an  Inspector  General  of  a 
Federal  agency  except  as  otherwise 
authorized  by  law  or  regulation.  Any 
such  release  which  contains  proprietary 
or  source  selection  information  shall 
clearly  notify  the  recipient  that  the 
information  or  portions  thereof  are 
proprietary  or  source  selection 
information,  related  to  the  conduct  of  a 
Federal  agency  procurement  whose 
disclosure  is  restricted  by  section  27  of 
the  Office  of  Federal  Procurement  Policy 
Act. 


3  104-6    Restrictions  on  Government 
officials  employees,  and  consultants. 

(a)  During  the  conduct  of  a  Federal 
agency  procurement,  subsection  27(b)(1) 
of  the  Act  prohibits  any  individual  who 
has  become  a  procurement  official  from 
soliciting,  discussing,  or  accepting, 
directly  or  indirectly,  any  promise  of 
future  employment  or  business 
opportunity  with  any  officer,  employee, 
representative,  agent  or  consultant  of  a 
competing  contractor.  A  Government 
official  or  employee  who  has  become  a 
procurement  official  cannot  have  his  or 
her  status  as  a  procurement  official 
changed  for  purposes  of  seeking 
employment  with  a  competing 
contractor.  The  prohibition  in  subsection 
27(b)(1)  of  the  Act  does  not  apply  after  a 
Government  official  or  employee  leaves 
Government  service.  Subsection  27(b)(1) 
of  the  Act  also  applies  to  consultants 
who  have  become  procurement  officials 
until  such  individual  ceases  to  act  on 
behalf  of  or  provide  advice  to,  the 
procuring  agency. 

(b)  Subsection  27(d)(4)  of  the  Act 
provides  that  if  a  procurement  official 
leaves  the  Government  during  the 
conduct  of  a  procurement  expected  to 
result  in  a  contract  or  modification  in 
excess  of  $100,000.  such  official  shall 
certify  to  the  contracting  officer  that  he 
or  she  understands  the  continuing 
obligation,  during  the  conduct  of  the 
procurement,  not  to  disclose  proprietary 
or  source  selection  information  related 
to  such  agency  procurement. 

(c)  Subsection  27(e)(1)  of  the  Act 
prohibits  a  former  Government  official 
or  employee  who  has  participated 
personally  and  substantially  in  the 
conduct  of  a  Federal  agency 
procurement  or  has  personally  reviewed 
and  approved  the  award  or  modification 
of  any  contract  for  such  procurement 
from  participating  in  any  manner  in 
negotiations  as  an  officer,  employee, 
representative,  agent  or  consultant  of  a 
competing  contractor  leading  to  the 
award  or  modification  of  the  contract 
for  such  procurement.  This  restriction 
not  only  includes  representing  the 
competing  contractor  in  negotiations  but 
also  includes  providing  advice  or 
information  on  negotiation  strategics. 
For  purposes  of  the  restriction, 
negotiation  strategy  is  the  contractors 
approach  to  the  preparation  and 
presentation  of  its  offer  and  conduct  of 
negotiations  with  the  Government.  The 
restriction  does  not  apply  to  providing 
scientific,  technical,  or  other  advice  that 
is  unrelated  to  negotiation  stratcgie.s. 
The  restriction  only  applies  when,  the 
advice  or  information  is  provided  to  the 
competing  contractor  for  the  specific 
purpose  of  influencing  negotiations 
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leading  to  the  award  or  modirication  of 
the  contract.  This  restriction  lasts  for  2 
years  from  the  date  of  the  individual's 
last  personal  «nd  substantial 
participation  in  the  federal  ast-ncy 
procurement. 

(d)  Subsection  27(c)(2)  of  the  Act 
prohibits  a  former  Government  official 
or  employee  who  has  participated 
personally  and  substantially  in  the 
conduct  of  a  Federal  agency 
procurement  or  who  has  personally 
reviewed  and  approved  the  award  or 
modification  of  any  contract  for  such 
procurement  from  participating 
personally  and  substantially  on  behalf 
cf  the  compe'ing  contractor  in 
perforrr.ancc  of  the  contract.  Generally. 
v.hat  constitutes  personal  and 
sjbstantial  participation  on  behalf  of  the 
competing  contractor  must  be 
determined  on  a  case-by-case  basis.  To 
participate  "personally  and 
substantially"  requires  the  presence  of 
both  direct  and  significant  involvement 
m  performance  of  the  specific  contract. 
1  his  restriction  lasts  for  2  years  from  the 
date  of  the  last  personal  and  substantial 
participation  in  the  Federal  agency 
procurement. 

3.104-7    Identrtication  Of  th«  b«girr>infl  of 
th«  conduct  of  a  Ftderal  agancy 
procuramant 

The  conduct  of  a  Federal  agt'ncy 
p.-Qcuremen!  begins  when  an  authorized 
agency  official  determines  that  a 
specific  agency  need  or  requirement 
shall  be  satisfied  by  procurement.  This 
shall  be  the  earliest  of  identifiable 
specific  action  such  as — 

(a)  Requirements  computation  at 
inventory  control  points: 

(b)  Publication  of  an  advance 
s;,nopsis  of  an  R&D  procurement; 

(c)  Convening  of  a  formal  acquisition 
strategy  meeting; 

Id]  Development  of  an  acquisition 
plan; 

(el  Development  of  a  purchase 
request, 

(f)  Development  of  a  sta'ement  of 
work; 

(g)  Development  of  specifications 
specifically  for  the  instant  procurement; 
or 

(hi  Publication  of  the  agency's  intent 
to  develop  or  acquire  systems, 
subsystems,  supplies,  or  services. 

3.104-*    Knowing  vtotationa — duty  to 
Inquira. 
(a)  For  some  procurements,  neither 

competing  contractors  nor  all 
procurement  officials  will  have  not'.ie  as 
to  when  the  -onduct  of  a  particular 
procurement  has  begun.  However, 
certain  conduct  and  activities  that  are 
prohibited  by  the  .-\ct  would  be 


inappropriate  at  any  time.  It  is  generally 
recognized  that  potential  contractors 
should  not  offer,  and  agency  officials 
should  not  solicit  gratuities  at  any  time. 
Similarly,  potential  contractors  should 
not  solicit,  and  agency  personnel  should 
not  offer,  proprietary  or  source  selection 
information  at  any  time.  However, 
potential  contractors  may  offer,  and 
Government  employees  may  solicit, 
employment  except  as  prohibited  by 
law.  Contractors  who  wish  to  discuss 
employment  opportunities  with  a 
possible  procurement  official  should  ask 
if  that  party  is  a  procurement  official  for 
a  procurem.ent  for  which  the  contractor 
IS  a  conipfiting  contractor  before 
conducting  any  discussion  related  to 
employment.  Similarly,  procurement 
officials  who  wish  to  solicit  employment 
from  a  potential  competing  contractor 
should  ask  whether  the  contractor  is 
reasonably  likely  to  become  a 
competing  contractor  on  any 
procurement  for  which  the  procurement 
official  is  responsible. 

(b)  Agency  personnel  shall  be 
presumed  to  know  the  procurements  for 
which  they  are  procurement  officials. 
Contractor  personnel  are  presumed  to 
know  the  procurement  for  which  the 
organization  they  represent  is 
reasonably  likely  to  be  competing. 
Individuals  who  do  not,  in  fact,  know 
whether  they  are  procurement  officials, 
or  whether  the  organization  they 
represent  is  a  competinB  contractor, 
should  defer  any  discussions  regarding 
employment  until  these  questions  can  be 
resolved  by  consulting  appropriate 
parties  within  iher  respective 
organizations 

(c)  A  competing  contractor  shall  not 
be  considered  to  have  knowingly 
violated  the  prohibitions  set  forth  in 
subsection  27(a)(1)  of  the  Act  (see  3,104- 
3(a)(1))  if  the  contractor  has  made  an 
inquiry  in  good  faith  of  the  possible 
procurement  official  and  has  been 
advised  that  the  individual  is  not  a 
procurement  official  for  any 
procurement  for  which  the  contractor  is 
a  competing  contractor.  Similarly,  a 
procurement  official  shall  not  be 
considered  to  have  knowingly  violated 
the  prohibitions  set  forth  in  subsection 
27(b)(1)  of  the  Act  (see  3.104-3(b)(ll)  if 
the  procurement  official  made  inquiry  in 
good  faith  of  the  potential  contractor, 
and  had  been  advised  that  the 
contractor  would  not  be  a  competing 
contractor  on  a  procurement  under  the 
responsibility  of  the  procurement 
official. 

(d)  A  competing  contractor  or 
procurement  official  shall  not  be 
considered  to  have  knowingly  violated 
the  prohibitions  in  subsection  27(a)(3)  or 
27(b)(3)  of  the  Act  (see  3.104-3  (a)(3)  and 


(b)(3))  if.  before  proprietary  or  source 
selection  information  was  solicited, 
obtained,  or  disclosed,  the  contractor  or 
procurement  official — 

(1)  Had  made  an  inquiry  in  good  faith 
of  the  appropriate  competing  contractor 
or  procurement  official  regarding 
whether  information  was  proprietary  or 
source  selection  information;  and 

(2)  Had  been  advised  by  such  official 
that  the  information  was  not  proprietary 
or  source  selection  information. 

3.104-9    Certification  requirements. 

(a)  Applicability.  In  accordance  with 
subsection  27(d)(7)(A)  of  the  Act. 
certification  requirements  set  forth 
herein  apply  to  contracts  in  excess  of 
$100,000  awarded  by  a  Federal  agency 
on  or  after  May  16, 1989,  and  to  any 
contract  modification  in  excess  of 
5100,000  executed  by  a  Federal  agency 
on  or  after  May  16, 1989,  except  as 
provided  in  3.104-9(e). 

(b)  Competing  contractor 
certification.  (1)  In  accordance  with 
subsection  27(d)(1)  of  the  Act.  an  agency 
shall  not  award  a  contract  for  the 
procurement  of  property  or  services  to 
any  competing  contractor,  or  agree  to 
any  modification  of  a  contract,  unless 
the  officer  or  employee  of  such 
contractor  responsible  for  the  offer  or 
bid  for  such  contract,  or  the 
modification  of  such  contract — 

(i)  Certifies  in  writing  to  the 
contracting  officer  responsible  for  the 
procurement  that,  to  the  best  of  his  or 
her  knowledge  and  belief  such  officer  or 
employee  of  the  competing  contractor 
has  no  information  concerning  a 
violation  or  possible  violation  of 
subsections  27(a),  (b),  (c).  or  (e)  of  the 
Act  (see  3.104-3)  as  implemented  in  the 
FAR;  or 

(li)  Discloses  to  such  contracting 
officer  any  and  all  such  information  and 
certifies  in  writing  to  such  contracting 
officer  that  any  and  all  such  information 
has  been  disclosed;  and 

(iii)  Certifies  in  writing  to  such 
contracting  officer  that  each  officer, 
employee,  agent,  representative,  and 
consultant  of  such  competing  contractor 
who,  on  or  after  May  16, 1989,  has 
participated  personally  and 
substantially  in  the  preparation  or 
submission  of  such  bid  or  offer,  or  in 
such  modification  of  such  contract,  as 
the  case  may  be,  has  certified  to  such 
competing  contractor  that  he  or  she — 

(A)  Is  familiar  with,  and  will  comply 
with,  the  requirements  of  subsection 
27(a)  of  the  Act  (see  3.104-3)  as 
implemented  in  the  FAR;  and 

(B)  Will  report  immediately  to  the 
officer  or  employee  of  the  competing 
contractor  responsible  for  the  offer  or 


bid  for  any  contract  or  the  modification 
of  such  contract,  as  the  case  may  be, 
any  information  concerning  a  violation 
or  possible  violation  of  subsections 
27(a),  (b),  (c),  or  (e)  of  the  Act  (see  3.104- 
3),  occurring  on  or  after  the  effective 
date  of  the  Act,  as  implemented  in  the 
FAR, 

(2)  The  signed  certification  prescribed 
in  3,104-10  shall  be  submitted  as 
follows: 

(i)  For  sealed  bids,  by  each  bidder 
with  bid  submission. 

(ii)  For  procurements  using  the  two- 
step  sealed  bidding  procedure  (see 
Subpart  14.5),  with  submission  to  the 
Government  of  step  two  sealed  bids. 

(iii)  For  indefinite  delivery-type 
contracts,  if  the  estimated  value  of  all 
orders  to  be  placed  under  the  contract  is 
expected  to  exceed  $100,000.  from  all 
bidders  with  bid  submission. 

(iv)  For  requests  for  proposals  (RFP) 
or  quotations  (RFQ),  by  the  successful 
offeror  as  close  as  practicable  to,  but  in 
no  event  later  than,  contract  award. 

(v)  For  contract  modifications  in 
excess  of  $100,000.  prior  to  execution 

(vi)  For  indefinite  delivery-type 
contracts,  if  the  estimated  value  of  all 
orders  to  be  placed  under  the  contract  is 
expected  to  exceed  $100,000  from  the 
successful  offeror  for  other  than  sealed 
bids  as  close  as  practicable,  but  in  no 
event  later  than,  the  date  of  contract 
award, 

(vii)  For  letter  contracts  prior  to 
award  of  the  letter  contract  and  prior  to 
definitization  of  the  letter  contract. 

(viii)  For  all  other  procurement 
actions,  prior  to  award  or  execution. 

(ix)  The  certificate  required  in  3.104- 
9(b)(2)  (iv)  through  (viii)  shall  be 
submitted  to  the  contracting  officer 
within  the  time  period  specified  by  the 
contracting  officer  when  requesting  the 
certificate. 

(3)  In  the  absence  of  a  solicitation,  the 
signed  certification  shall  be  obtained 
prior  to  award  of  a  contract  or  execution 
of  a  modification. 

(4)  The  offeror  may  rely  upon  periodic 
certifications  that  must  be  obtained  at 
least  annually,  supplemented  by 
periodic  training  programs.  These 
certifications  shall  be  maintained  by  the 
contractor  for  6  years  from  the  date  of 
each  certification. 

(5)  Failure  of  an  offeror  to  submit  the 
required  certificate  shall  render  the 
offeror  ineligible  for  award  (see  9.104- 

1(g))- 

(6)  Subcontractors  of  the  competing 

contractor  are  not  required  to  submit  the 
certificate  required  by  subsection 
27(d)(1)  of  the  Act.  However,  nothing  in 
3.104  precludes  a  competing  contractor 
from  requesting  certification  from  its 
subcontractors. 


(c)  Contracting  officer  certifications. 
(1)  In  accordance  with  subsection 
27(d)(2)  of  the  Act,  a  Federal  agency 
may  not  award  a  contract  for  the 
procurement  of  property  or  services,  or 
agree  to  any  modification  of  any  such 
contract,  unless  the  contracting  officer 
responsible  for  such  procurement — 

(i)  Certifies  in  writing  to  the  head  of 
such  agency  that,  to  the  best  of  his  or 
her  knowledge  and  belief,  the 
contracting  officer  has  no  information 
concerning  a  violation  or  possible 
violation  of  subsections  27  (a),  (b).  (c),  or 
(c)  of  the  Act  (see  3.104-3)  as 
implemented  in  the  FAR:  or 

(ii)  Discloses  to  the  head  of  such 
agency  any  and  all  such  information  and 
certifies  in  writing  that  any  and  all  such 
information  has  been  disclosed. 

(2)  Immediately  prior  to  contract 
award  or  execution  of  a  contract 
modification,  the  contracting  officer 
.shall  certify  as  follows  and  maintain  the 
completed  certificate  in  the  contract  file: 

Contracting  Officer  Certificate  of 
Procurement  Integrity 

(i)  I,  (Name  of  contracting  officer),  hereby 
certify  that,  to  the  best  of  my  knowledge  and 
belief,  with  the  exception  of  any  information 
described  in  this  certificate,  I  have  no 
infonnalion  concerning  a  violation  or 
possible  violation  of  paragraphs  (a),  (b),  (c), 
or  (e)  of  section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  *  (41  U.S.C.  423).  as 
implemented  in  the  FAR,  occurring  during  the 
conduct  of  this  procurement  [contract/ 
modification  number). 

(ii)  Violations  or  possible  violations: 
Continue  on  plain  bond  paper  if  necessary, 
and  label  Contracting  Officer  Certificate  of 
Procurement  Integrity  (Continuation  Sheet). 
E.WTER  "NONE"  IF  NONE  EXISTS.) 


(Signature  of  contracting  officer  and  date) 

THIS  CERTIFICATION  CONCERNS  A 
MAnr.R  V\  ITHIN  THE  JURISDICTION  OF 
A\  .M'.ESC)  ( IF  niE  UNITED  STATF-S 
AM)  THE  M,\K1\G  OF  A  FALSE. 

ncTrnoL:s.  or  erauduii:nt 

CERTIFICATION  MAY  RE.NDRR  THE 
MAKER  SUB  (EOT  TO  PROSECUTION 
IMIER  TITLE  18.  UNITED  STATES  CODE. 
SECTION  1001. 

(End  of  Certification) 

[d]  Additional  certifications.  (1)  In 
accordance  with  subsection  27(d)(3)  of 
the  Act.  any  procurement  official  or  any 
competing  contractor,  at  any  time  during 
the  conduct  of  any  Federal  agency 
procurement  of  property  or  services. 
may  be  required — 

(i)  To  certify  in  writing  that,  to  the 
best  of  his  or  her  knowledge  and  belief, 
such  procurement  official  or  the  officer 
or  employee  of  the  competing  contractor 
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responsible  for  the  offer  or  bid  for  such 
contract  or  the  modification  of  such 
contract  has  no  information  concerning 
a  violation  or  possible  violation  of 
subsections  27  (a),  (b),  (c).  or  (e)  of  the 
Act  (see  3.104-3)  as  implemented  in  the 
FAR  occurring  during  the  procurement; 
or 

(ii)  To  disclose  any  and  all  such 
information  and  to  certify  in  writing  that 
any  and  all  such  information  has  been 
disclosed. 

(2)  Additional  certifications  may  be 
required  only  after  receiving  the 
approval  of  the  Head  of  the  Contracting 
Activity  (HCA)  or  designee,  so  long  as 
the  designee  is  at  least  one  level  above 
the  contracting  officer  and  is  of  flag. 
SF,S,  or  equivalent  rank. 

(3)  The  procurement  official  or 
competing  contractor  shall  be  afforded  a 
reasonable  time  to  comply  with  the 
additional  certification  requirements. 

(4)  Failure  to  submit  any  additional 
certifications  that  may  be  required  shall 
render  the  competing  contractor 
ineligible  for  award  (see  9.104-l(g)). 

(e)  Exceptions.  Pursuant  to  subsection 
27(d)(7)(B)  of  the  Act.  certification 
requirements  set  forth  in  3.104-9  do  not 
apply— 

(1)  When  contracting  with  a  foreign 
government  or  an  international 
organization  that  is  not  required  to  be 
awarded  using  competitive  procedures 
pursuant  to  section  303(c)(4)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  or  section  2304(c)(4] 
of  Title  10,  United  Stales  Code  (see 
6.302-4);  or 

(2)  In  an  exceptional  case,  when  the 
head  of  the  agency  concerned 
determines  in  writing  that  the 
certification  requirement  should  be 
waived.  This  authority  may  not  be 
delegated.  The  contracting  officer  shall 
submit  the  request  for  waiver  in 
accordance  with  agency  procedures. 
The  request  shall  clearly  identify  the 
procurement  or  class  of  procurements 
and  provide  the  rationale  for  the 
requested  waiver.  The  decision  of  the 
agency  head  shall  state  the  reasons  for 
approving  or  disapproving  the  waiver. 
The  agency  head  shall  promptly  notify 
Congress  in  writing  of  each  waiver 
approved, 

(f)  Recordlieeping  requirements.  In 
accordance  with  subsection  27(dj{5)  (A) 
and  (B)  of  the  Act,  the  contracting 
officer  responsible  for  the  award  or 
modification  of  a  contract  shall 
maintain,  as  part  of  the  contract  file — 

(1)  All  certifications  made  by 
procurement  officials  and  competing 
contractors  with  regard  to  the  action,  as 
required  by  this  subsection  and  3.104- 
6(b);  and 
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(2)  A  record  of  all  persons  who  hdve 
been  authonzed  by  the  head  of  the 
agency  or  the  contracting  officer  to  have 
access  to  proprietary  or  source  selection 
information  regarding  the  procurement. 
When  classes  of  persons  have  been 
authonzed.  this  record  shall  identify  the 
class  of  persons  so  authonzed 

3. 1 04- 1 0    SoMcKation  provision  and 
contract  ctauaas. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.203-8.  Requirement 
f  ir  Certificate  of  Procure.Tient  Integrity. 
1.1  ail  solicitations  where  the  resultant 
c  jntract  award  is  expected  to  exceed 
£100,000.  unless  a  determination  of 
i.:.ipplicability  has  been  made  pursuant 
\.i  3.104-9(e). 

|bj  The  contracting  officer  shall  insert 
the  clause  at  52.203-9,  Requirement  for 
Certificate  of  Procurement  Integnty- 
Modification,  in  all  solicitations  and 
contracts  in  excess  of  $100,000.  and 
rodifications  to  contracts  which  do  not 
;■ '.ready  con'.im  the  clause  when  the 
r.odification  is  expected  to  exce'^d 
!  100.000,  unless  a  determination  of 
::applicabil'ty  has  been  ma  Je  pursuant 
t  J  3  li>4-9(e). 

(c)  The  contracting  off  ccr  shall  insert 
the  clause  at  52.203-10,  Remeiiies  for 

f  legal  or  Improper  .-\ctivity  in  a'l 
£  jhcitations  and  contracts  expected  to 
exceed  the  threshold  in  Part  13  fsee 
1 3,000),  or  modifications  to  contracts 
which  do  not  already  contain  the  clause 
v'vhen  the  modification  is  expected  to 
I  xceed  the  threshold  m  13  OOO, 

3  104-1 1     Proceaaing  violattona  or 
p3aalb4«  vtolationa. 

(d)  If  any  certification  received  by  or 
signed  by  the  contracting  officer 
contains  any  information  of  a  violation 
or  possible  vKjla'ion  of  subsections  27 

( i).  (bl,  (r:!,  or  (e)  of  the  Act  (see  3,104- 
31,  the  contracting  officer  shall 
determine  whether  the  reported 
violation  or  possible  violation  has  any 
impact  on  the  pending  award  or 
selection  of  the  source  therefor  If  the 
contracting  officer  concludes  that  there 
IS  no  impact,  the  contracting  officer  shall 
report  the  volation  accompanied  by 
appropriate  documentation  supporting 
that  conclusion  to  an  indiviJual 
designated  in  accordance  with  agency 
procedures.  With  the  concurrence  of 
that  individual,  the  contracting  officer 
may  immediately  proceed  wi'h  award, 
and  the  individual  concurring  with  the 
award  decision  shall  notify  the  HCA,  or 
hiS  or  her  designee,  of  a  violation  or 
possible  violation,  if  the  contracting 
officer  delermmes  that  the  violation  or 
possible  viol.ition  impacts  the  pending 
award,  the  contracting  officer  shall 
Withhold  av,,ir'J  aafl  promptly  forward 


the  certification  and  related  information 
to  the  HCA  or  desi«nee  so  long  as  the 
designee  is  at  least  one  level  above  the 
contracting  officer  and  is  of  flag,  SES.  or 
equivalent  rank, 

(bl  The  HCA  or  his  or  her  designee 
receiving  a  certification  describing  an 
actual  or  possible  violation  of 
subsections  27  (a|,  (b|,  (c),  or  (e)  of  the 
Act.  shall  review  all  information 
available  and  take  appropnate  action  in 
accordance  with  agencv  procedures. 
such  as; 

(1)  Cause  an  investigation  to  be 
conducted. 

(2)  Refer  the  information  disclosed  to 
appropriate  criminal  investigative 
agencies, 

(c)  If  the  HCA  or  his  or  her  designee 
receiving  a  certification  determines  that 
the  prohibitions  of  section  27  of  the  Act 
have  been  violated,  then  the  HCA  or  his 
or  her  designee  may  direct  or 
recommend  the  contracting  officer — 

(1)  If  a  contract  has  not  been 
awarded,  to — 

(i)  Cancel  the  procurement; 

(it)  Disqualify  an  offeror  or; 

(iii)  Take  any  other  appropriate 
actions  in  the  interest  of  the 
Government. 

(2)  If  a  contract  or  modification  has 
been  awarded,  to — 

(i)  Seek  applicable  contractual 
remedies,  including  profit  recapture  as 
provided  for  at  52.203-10,  Remedies  for 
Illegal  or  Improper  Activity; 

(ii)  Void  or  rescind  the  contract,  in 
accordance  with  the  procedures  in  3.705: 
or 

(3)  Refer  the  matter  to  the  agency 
suspension  and  debarment  official. 

(d)  If  the  HCA  or  his  or  her  designee 
receiving  the  certification  of  a  violation 
or  possible  violation  determines  that 
award  is  justified  by  urgent  and 
compelling  circumstances  or  is 
otherwise  in  the  interest  of  the 
Government,  then  he  or  she  may 
authorize  the  contracting  officer  to 
award  the  contract  after  notification  of 
the  head  of  the  agency  in  accordance 
with  agency  procedures, 

'  3.104-12     Ethics  programs  training 
requtrementS- 

(a)  Subsection  27(j)  of  the  Act 
provides  that  the  head  of  each  Federal 
agency  shall  establish  a  procurement 
ethics  program  for  its  procurement 
officials.  The  program  shall,  at  a 
minimum — 

(1)  Provide  for  the  distribution  of 
woitten  explanations  of  subsection  27(b) 
of  the  Act  to  such  procurement  officials; 
and 

(2)  Require  each  such  procurement 
official,  as  a  condition  of  serving  as  a 
procurement  official,  to  certify  that  he  or 


she  is  familiar  with  the  provisions  of 
subsection  27(b)  of  the  Act  and  will  not 
engage  in  any  conduct  prohibited  by 
such  subsection,  and  will  report 
immediately  to  the  contracting  officer 
any  information  concerning  a  violation 
or  possible  violation  of  subsections  27 
(a),  (b),  (c)    ir  (e)  of  the  Act  as 
implemented  in  the  FAR. 

(b)  Consultants  serving  as 
procurement  officials  must  also  comply 
with  the  training  requirements  specified 
in  3,104-12(a)  (see  also  37.208). 

PART  4— ADMINISTRATIVE  MATTERS 

4.  Section  4.802  is  amended  by  adding 
paragraph  (e)  to  read  as  follows; 

4.802    Contract  files. 

«  •  •  •  « 

(e)  Contents  of  contract  files  that  are 

proprietary  or  source  selection 
information  identified  in  3.104-4  shall  be 
protected  from  disclosure  to 
unauthorized  persons  (see  3,104-5). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

5.  Section  9.105-3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

9.105-3    Diaclosure  Of  preaward 
information. 

•  •         •         *         * 

(c)  Preaward  survey  information  may 
contain  proprietary  and.'or  source 
selection  information  and  should  be 
marked  with  the  appropriate  legend  and 
protected  accordingly  (see  3, 104-4  (j) 
and(k)). 

6.  Section  9.106-3  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

9.106-3    Interagency  preaward  surveys. 

•  •         *         «         * 

lb]  The  surveying  activity  shall 
furnish  with  its  report  a  list  of  all 
persons,  or  classes  of  persons,  who  have 
been  provided  access  to  the  proprietary 
or  source  selection  information  (see 
3.104-5(d))  at  or  by  the  surveying 
activity, 

PART  15— CONTRACTING  BY 
NEGOTIATION 


7.  Section  15.805-5  is  amended  by 
adding  paragraphs  (1)  and  (m)  to  read  as 
follows; 

15.805-5    Field  pricing  aupport. 
•         *         •         *         * 

(I)  Field  pricing  reports,  including 
audit  and  technical  reports,  may  contain 
proprietary  and/or  source  selection 


information  (see  3.104-4  (j)  and  (k)).  and 
the  cover  page  and  all  pages  containing 
such  information  should  be  marked  with 
the  appropriate  legend  and  protected 
accordingly. 

(m)  Activities  submitting  field  pricing 
reports,  including  audit  and  technical 
reports,  shall  furnish  with  each  report  a 
list  of  all  persons,  or  classes  or  persons, 
who  have  been  provided  access  to  the 
proprietary  or  source  selection 
information  (see  3,104-5(d))  at  or  by  the 
activity, 

PART  37— SERVICE  CONTRACTING 

8.  Section  37.207  is  amended  by 
removing  at  the  end  of  paragraph  (d|  the 
word  "and":  by  removing  the  period  at 
the  end  of  paragraph  (e)  and  inserting  in 
its  place  ";  and";  and  by  adding 
paragraph  (f)  to  read  as  follows: 

37.207  Contracting  officer  responsibilities. 

*  •  «  *  * 

(f)  Maintain  the  certifications  required 
of  contractor  em.ployees  serving  as 
Government  procurement  officials. 

9.  Section  37.208  is  added  to  read  as 
follows: 

37.208  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.237-9.  Procurement 
Integrity — Advisory  and  Assistance 
Services,  in  all  solicitations  and 
contracts  for  advisory  and  assistance 
services  to  be  used  in  support  of  the 
conduct  of  a  Federal  agency 
procurement. 

PART  43— CONTRACT 
MODIFICATIONS 

43. 1 07    I  Redesignated  from  43. 1 06  ] 

10.  Section  43.106  is  redesignated  as 
43.107  and  a  new  section  43.106  is  added 
to  read  as  follows: 

43.106    Procurement  integrity- 
modifications. 

No  modification  over  SlOO.iXW  as 
defined  at  3.104-4(e)  may  be  executed 
without  complying  with  the 
requirements  of  3,104, 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Section  52.203-8  is  added  to  read 
as  follows: 

52.203-8    Requirement  for  Certificate  of 
Procurement  Integrity. 

As  prescribed  in  3.104-10(a),  insert  the 
following  provision: 


Requirement  for  Certificate  of  Procurcmpnl 
Integrity  (May  1989) 

(a)  Definitions.  The  definitions  at  FAR 
3.104-4  are  hereby  incorporated  in  this 
provision. 

(b)  Certifications.  As  required  in  paragraph 
(c)  of  this  provision,  the  officer  or  employee 
responsible  for  this  offer  shall  execute  the 
fi.illowing  certification: 

CERTIFICATE  OF  PROCUREMENT 
INTEGRITY 

(1)  1,  (Name  of  certifier),  am  the  officer  or 
employee  responsible  for  the  preparation  of 
this  offer  or  bid  and  hereby  certify  that,  to  the 
best  of  my  knowledge  and  belief,  with  the 
exception  of  any  information  descrit>ed  in 
this  certificate,  I  have  no  information 
concerning  a  violation  or  possible  violation  of 
subsection  27  (a),  (b),  (c).  or  (e)  of  the  Office 
of  Federal  Procurement  Policy  Act*  (41  U.S.C. 
423)  (hereinafter  referred  to  as  "the  Act"),  as 
implemented  in  the  FAR.  occurring  during  the 
conduct  of  this  procurement  [solicitation 
number]. 

(2)  As  required  by  subsection  27(d)(1)(B)  of 
the  Act,  1  further  certify  that  each  officer, 
employee,  agent,  representative,  and 
consultant  of  (Name  of  offeror)  who  has 
participated  personally  and  substantially  in 
the  preparation  or  submission  of  this  offer 
has  certified  that  he  or  she  is  familiar  with, 
and  will  comply  with,  the  requirements  of 
subsection  27(a)  of  the  Act,  as  implemented 
in  the  FAR.  and  will  report  immediately  to  me 
any  information  concerning  a  violation  or 
possible  violation  of  the  Act.  as  implemented 
in  the  FAR,  pertaining  to  this  procurement. 

(3)  Violations  of  possible  violations: 
{Continue  on  plain  bond  paper  if  necessary 
and  label  Certificate  of  Procurement 
Integrity  (Continuation  Sheet).  ENTER 
NOXE  IF  NONE  EXISTS) 


[Signature  of  the  Officer  or  Employee 
Responsible  for  the  Offer  and  date] 

[Typed  Name  of  the  Officer  or  Employee 
Responsible  for  the  Offer) 

THIS  CERTIFICATION  CONCERNS  A 
M.ATTFR  WITHIN  THR  (URISDICTION  OF 

AN  AC;F.NCY  of  THE  UNITED  STATES 
AND  THE  MAKING  OF  A  FALSE. 
FICTITIOI'S,  OR  FRAUDUUvNT 
CERTIFICATION  MAY  RENDER  THE 
MAKER  Sl'BIECT  10  PROSECUTION 
UNDER  TITLE  18,  UNITED  STATES  CODE. 
SECTION  1001, 

(End  of  certification) 

(c)  The  signed  certification  in  paragraph  (b) 
of  this  provision  shall  be  executed  and 
submitted  as  follows: 

(1J  If  this  is  an  invitation  forbids  (IFB), 
with  bid  submissions  exceeding  $100,000. 

(2)  If  this  is  a  procurement  using  the  two- 
step  sealed  bidding  procedure  (see  FAR 
Subpart  14.5).  with  bids  exceeding  $100,000. 
with  submission  to  the  Government  of  step- 
two  sealed  bids. 

(3)  If  this  is  a  request  for  proposal  |RFP)  or 
quotation  (RFQ),  by  the  successful  offeror  as 
close  as  practicable  to,  but  in  no  event  later 


'Section  27  became  effective  on  May  16, 1989, 


than,  the  dale  of  award  of  a  contract 
exceeding  $100,000. 

(4)  If  this  is  an  invitation  for  bids  for  an 
indefinite  delivery-type  contract,  and  if  the 
estimated  value  of  orders  to  be  placed  under 
the  contract  is  expected  to  exceed  $100,000, 
with  the  bid  submission. 

(5)  If  this  is  an  RFQ  or  RFP  for  an  indefinite 
delivery-type  contract,  and  if  the  estimated 
value  of  orders  expected  to  be  placed  under 
the  contract  is  expected  to  exceed  $100,000. 
by  the  successful  offeror  as  close  as 
practicable  to.  but  in  no  event  later  than,  the 
date  of  contract  award. 

(6)  For  letter  contracts,  prior  to  award  of 
the  letter  contract  and  prior  to  definitizalion 
of  the  letter  contracts. 

(7)  For  other  procurement  actions  in  excess 
of  $100,000,  prior  to  award  or  execution  as 
specified  by  the  Contracting  Officer. 

(8)  The  certificate  required  by 
subparagraphs  (c)(3)  and  (c)(5)  through  (c)(7) 
of  this  provision  shall  be  submitted  to  the 
Contracting  Officer  within  the  time  period 
specified  by  the  Contracting  Officer  when 
requesting  the  certificate. 

(d)  Pursuant  to  FAR  3.104-9(d).  the  offeror 
may  be  requested  to  execute  additional 
certifications  at  the  request  of  the 
Government. 

(e)  Failure  of  an  offeror  to  submit  the 
certification  required  by  FAR  3.104-9(b)  or 
any  additional  certifications  pursuant  to  FAR 
3.104-9(d)  will  render  the  offeror  ineligible  for 
contract  award  (see  FAR  9.104-l(g|). 

(f)  A  certification  containing  a  disclosure  of 
a  violation  or  possible  violation  will  not 
necessarily  result  in  the  withholding  of  award 
under  this  solicitation.  However,  the 
Government,  after  evaluation  of  the 
disclosure,  may  cancel  this  procurement  or 
take  any  other  appropriate  actions  in  the 
interest  of  the  Government,  such  as 
disqualification  of  the  offeror. 

(g)  In  making  the  certification  in 
subparagraph  (b)(2)  of  this  provision,  the 
offeror  may  rely  upon  the  certification  by  an 
officer,  employee,  agent,  representative,  or 
consultant  that  such  person  is  in  compliance 
with  the  requirements  of  subsections  27  (a), 
(b).  (c),  or  (e)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  423).  as 
implemented  in  the  FAR.  unless  the  offeror 
knows,  or  should  have  known,  of  reasons  to 
the  contrary.  The  offeror  may  rely  upon 
periodic  certifications  that  must  be  obtained 
at  least  annually,  supplemented  with  periodic 
training  programs.  These  certifications  shall 
be  maintained  by  the  contractor  for  6  years 
from  the  date  of  execution. 

(h)  The  certifications  in  paragraph  (b)  and 
(d)  of  this  provision  are  a  material 
representation  of  fact  upon  which  reliance 
will  be  placed  in  awarding  a  contract. 

(End  of  provision) 

12.  Section  52.203-9  is  added  to  read 
as  follows; 

§  52,203-9     Requ.reT.ent  for  Certificate  of 
Procurement  Integrity— ModificatiorL 

As  prescribed  in  3.104-10(b),  insert  the 
following  clause; 
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Requirement  for  Certificate  or  Proturemput 
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(End  of  certification) 
(d)  In  making  the  certification  in  paragraph 


(i)  The  base  fee  established  in  the  contract 
at  the  time  of  contract  award: 

fill    It    r^r\    K'jQo    fcta   ic    cno/^ifio/l    in    (ho 
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52.237-9    Procurement  Integrity— Advisory 
and  Assistance  Services. 

As  prescribed  in  37.208.  insert  the 


Act  (41  U.S.C.  423)  as  implemented  in  the 
FAR  to  such  employees;  and 
(2)  Require  each  such  employee,  as  a 


(d|  If  a  Contractor  emploj  ce  strving  .is  a 
procurement  official  ceases  performance  of 
these  duties  during  the  conduct  of  aurh 
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Requiremenl  for  Certificate  or  Proturcmpiii 
Inlegritv— Modification  (May  1989| 

'^1  Df''::'.'-:ors  The  aefmitions  set  forth  in 
F.\R  3  liH— 4  dre  hertijy  incorporated  in  this 

!b|  The  Cor.'.-di.t.jr  .MrffS  '.ndt  It  will 
execute  t.le  i,ertifii,:.)*.on  set  f.jrth  in 
pardgrdph   „lof!nis  .Uuse.  w-.en  requested 
bv  the  cun'.  ic'injj  of:.!  !;r  :r.  connection  with 
the  execL';  in  of  -iny  mjii  '''.cation  of  this 
contrjct.  A  contrdi.!  mod.f:cation  may  not  be 
executed  w:thf)ut  the  certification. 

(c)  Ct-  ' .  c-..:r  .As  >■-  ..-t'd  in  paragraph 
fbl  of  this  :!  r.^>-  th^'  <.f!'!'  er  :>:  employee 
responsible  for  the  modification  proposal 
shdi:  execute  the  following  certification: 

Certificate  of  Procurement  lnlei;nty— 
Modincatioo  (May  1989) 

;;;  !,  'Nd-ne  of  certifier]  An^  the  officer  or 
empi.)>ee  -esponsible  for  the  preparation  of 
this  mi)d:fi'-.i!ion  pr-nposdl  nnd  hpr«>hv  certify 
thjt,  lo  the  best  of  rr.v  knowledge  and  belief, 
with  the  e«r:eption  of  any  information 
desrr'beii  n  this  cprtifica'ion  I  have  ni> 
;r^formci'!<)n  concerning  a  violation  or 
possible  violation  of  subsection  27;a),  'bt  '    ' 
or  (e)  of  the  Office  of  Federal  Pirjcurement 
Policy  Act  ■  Ul  U  SO.  423).  fhereinaftcr 
referred  to  ds  the  Act),  as  implemented  m  "^e 
F.-XR.  occurrtns  during  "r^e  i  onduct  of  this 
procurement  \cvr:trcc!  ::rd  mo'ii'n^ci.i'r 
nurrher] 

{2)  As  reijuired  by  subset  tior,  J'':dl(]llBi  ot 
the  Act,  I  further  certifv  that  eauh  officer, 
employee,  agent,  r?.'presen;di!v,:   and 
consultant  of  [Name  of  ofb-ror]  who  has 
p.ir'K'ipdted  persijna.iy  Jiid  suostdntialiy  in 
the  prepardtion  or  Sutini.SM'in  of  this 
proposal  hds  certifiec  thdt  ne  or  she  is 
fam.hdr  with,  and  w.ll  comply  with,  the 
requiremen's   jI  ii.os^'i  •,'  n  2r(d)  of  the  Act. 
ds  impieme-tr  J  in  -he  F,\R.  and  will  report 
immodi  it''i>  to  me  any  information 
concemnn  d  violation  or  possible  violation  of 
sut'sect.o.'-.s  2.~  ,d,,  ih).  (c).  or  (e)  of  the  Act.  as 
irr.plemented  in  the  F;\R,  pertaining  to  this 
procurement. 

(3)  Violations  or  possible  violations: 
[Continue  on  plain  bond  paper  if  necessary 
and  label  Certificate  of  Procurement 
Inteftritv — Modification  (Continuation  Sheet), 


fxiFfi  \'  )\F  :f'  \^ ' 


■y-l^-j-<^ 


|S:.jndlurf  o!  the  OtT'cer  or  Fi-pi:  ve 

Respnnsujie  '.nr  'he  .MikJiI.i  a;. oh 

Fropusai  and  Jdir 
lT>ped  N.itr.e  of  the  Otfu.er  or  Ejnployce 

Responsible  fi:r  the  Modification 

i'roposal] 

THIS  CRRTTFICA  riU\  COSCKRNS  A 
MAnT.R  'AITiilN  TfiF  |i  •RlSi)i(:'nON  OF 
AN  ACH.NCY  OF  THK  I  WVU)  i!"  \  T  5 
A.\D  TiiF  MAKi.\(.  OF  A  FALSE, 

FiCtitio'lS  or  KRAi;uni:.\T 

CFRrirlflATlON  M.\Y  RrNDERTTfE 
MAKER  SIBIFCT  lO  FHOSFCbTlON 
l/NDFR  TTILK  !'i   i  A'T^'')  S  iW  ll^  CODE. 


'  Section  27  became  effective  on  May  18. 19B9 


(End  of  certification) 

(d)  In  making  the  certification  in  paragraph 
(2)  of  the  certificate,  the  Contractor  may  rely 
upon  the  certification  by  an  officer, 
employee,  agent,  representative,  or 
consultant  that  such  person  is  in  compliance 
with  the  requirements  of  subsections  27  (a), 
(b),  (c),  or  (e)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  42,31,  as 
implemented  in  the  FAR,  unless  the 
Contractor  knows,  or  should  have  known,  of 
reasons  lo  the  contrary.  The  Contractor  may 
rely  upon  periodic  certifications  that  must  be 
obtained  at  least  annually,  supplemented 
with  periodic  training  programs.  These 
certifications  shall  be  maintained  by  the 
Contractor  for  a  period  of  6  years  from  the 
date  of  execution. 

(e)  The  certification  required  by  paragraph 
(c)  of  this  clause  is  a  material  representation 
of  fact  upon  which  reliance  will  be  p;.ice(i  m 
executing  this  modification. 

(End  of  clause) 

13.  Section  52.203-10  is  added  to  read 
■IS  follow?: 

52.203-10     Remedies  for  illegal  or 
improper  activity 

As  prescribed  in  3.104-10(c)  insert  the 
following  clause: 

Remedies  for  Uleyal  or  Improper  .Activity 
I  Ma;.  1989) 

jci,  i'hc  uuverrimenl,  dt  its  t-lec  on,  may 
reduce  the  price  of  a  fixed-prise  tvpe  contract 
or  contract  modification  and  ihe  total  cost 
and  fee  under  a  cost-type  contract  or  contract 
modification  by  the  amount  of  profit  or  fee 
determined  as  set  forth  in  paragraph  (c)  of 
this  clause  if  the  head  of  the  agency  or  his  or 
her  designee,  determines  that  there  was  a 
violation  of  subsection  27(a)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U  S.C. 
423)  as  implemented  in  the  FAR.  In  the  case 
of  a  contract  modification  the  fee  subject  to 
reduction  is  the  fee  associated  with  the 
particular  contract  modification. 

(b)  Prior  to  making  such  a  fee  or  profit 
reduction,  the  agency  head  or  his  or  her 
designee  shall  provide  to  the  Contractor  a 
written  notice  of  the  action  being  considered 
and  the  basis  therefor.  The  Contractor  shall 
have  a  period  determined  by  the  agency  head 
or  his  or  her  designee,  but  in  no  event  less 
than  30  calendar  days  after  receipt  of  such 
notice  to  submit  in  person,  in  writing,  or 
through  a  representative,  information  and 
argument  in  opposition  to  the  proposed 
reduction.  The  agency  head  or  his  or  her 
designee  may,  upon  good  cause  shown, 
determine  to  reduce  the  contract  or  contract 
modification  price  or  fee  by  an  amount  which 
is  less  than  the  amount  determined  under 
paragraph  (c)  of  this  clause. 

(c)  The  price  or  fee  reduction  referred  to  in 
paragraph  (a)  of  this  clause  shall  be — 

(1)  For  cost-plus-fixed-fee  contracts,  the 
amount  of  the  fee  specified  in  the  contract  at 
the  time  of  award: 

(2)  For  cost-plus-incentive-fee  contracts. 
the  target  fee  specified  in  the  contract  at  the 
time  of  award  notwithstanding  any  minimum 
fee  or  "fee  floor"  specified  in  the  contract. 

(3)  For  cost-plus-award-fee  contracts — 


(i)  The  base  fee  established  in  the  contract 
at  the  time  of  contract  award, 

(ii)  If  no  base  fee  is  specified  in  the 
contract.  10  percent  of  the  amount  of  e.n.h 
award  fee  otherwise  payable  to  the 
contractor  for  each  incentive  period  or  at 
each  award  fee  determtnation  point. 

i4i  For  fixed-pnce-iucentivp  contracts,  the 
(JovernmenI  may — 

(i)  Reduce  the  contract  target  price  iind 
contract  target  profit  both  by  an  amount 
eiiuril  to  the  initial  target  profit  specified  m 
the  contract  at  the  lime  of  contract  award; 

(li)  Uhen  the  contract  provides  for  multiple 
deliverables,  reduce  the  amount  othcwise 
payable  to  the  contractor  upon  each  delivery 
and  acceptance  by  an  amount  determined  by 
the  Contracting  Officer  to  be  the  profit 
portion  of  each  payable  amount  until  the 
cumulative  total  of  such  reductions  is  equal 
to  the  initial  target  profit  amount  specified  in 
the  contract  at  the  time  of  contract  award, 

(iii)  In  addition  lo  any  other  withholdings, 
retentions  or  reserves,  reduce  the  amount  of 
progress  payments  otherwise  payable  m 
connection  with  each  invoice  or  voucher 
properly  submitted  by  the  contractor  for 
payment  until  the  aggregate  progress 
payments  amounts  so  withheld  equal  the 
initial  target  profit  established  at  the  time  of 
contract  award,  or 

(iv)  if  the  Government  elects  either  'cl(4) 
(ii)  or  (iii)  of  this  clause,  at  the  time  of  tot.il 
final  price  establishment,  the  price 
established  in  accordance  with  the  incentive 
prir^  revision  provisions  of  the  contract  shall 
be  reduced  by  an  amount  equal  to  the  amount 
of  initial  target  profit  specified  in  the  contract 
at  the  time  of  contract  award  and  such 
reduced  pnce  shall  be  the  total  final  contract 
price.  Any  progress  payments  amounts 
retained  by  the  Government  in  (c)(4)(iii)  of 
this  clause  shall  be  returned  to  the 
contractor,  if  appropriate. 

(5)  For  firm-fixed-pnce  contract  or  contract 
modifications,  by  10  percent  of  the  initial 
contract  price;  10  percent  of  the  contract 
modification  price;  or  a  profit  amount 
determined  by  the  Contracting  Officer  from 
records  or  docunients  in  existence  prior  to 
the  date  of  the  cortruci  award  or 
modification. 

(d)  The  Government  may.  at  its  election, 
reduce  a  prime  contractor's  price  or  fee  in 
accordance  with  the  procedures  of 
paragraphs  (b)  and  (c)  of  this  clause  for 
violations  of  the  .Act  by  its  subcontractors  by 
an  amount  not  to  exceed  the  amount  of  profit 
or  fee  rctlecled  in  the  subcontract  at  the  time 
the  subcontract  was  first  definitively  priced. 

(e)  In  addition  to  the  remedy  in  paragraph 
(a)  of  this  clause,  the  Government  may 
terminate  this  contract  or  modification  for 
default.  The  rights  and  remedies  of  the 
Government  specified  herein  are  not 
exclusive,  and  are  m  addition  to  any  other 
rights  and  remedies  provided  by  law  or  unditr 
this  contract. 

(Fnd  of  clause) 

14.  Secfion 
as  follows; 


52.237-9    Procurement  Integrity— Advisory 
and  Assistance  Services. 

As  prescribed  in  ,37.208.  insfrt  the 
following  clau.=e; 

Procurement  Integrity — .Advisory  and 
Assistance  Services  (May  1989) 

(a]  Definitions.  The  defmilions  in  FAR 
3.104-4  are  hereby  incorporated  in  this 

clause. 

(Ill)  The  Contractor  shall  establish  a 
procurement  ethics  training  program  for  its 
employees  serving  as  procurement  officials. 
Tiie  program  shall,  at  a  minimum — 

(1)  Provide  for  the  distribution  of  written 
explanations  of  the  provisions  of  section  27 
of  the  Office  of  Federul  Procurement  Policv 


?n49q 


Act  (41  U.S.C.  423)  as  implemented  in  the 
FAR  to  such  employees;  and 

(2)  Require  each  such  employee,  as  a 
condition  of  serving  as  a  procurement  official, 
to  certify  to  the  Contracting  Officer  that  he  or 
she  is  familiar  with  the  provisions  of  the  Act, 
as  implemented  in  the  FAR,  and  will  not 
engage  in  any  conduct  prohibited  by 
subsections  27  (a),  (b),  (c),  or  (e)  of  the  Act,  as 
implemented  in  the  FAR,  and  will  report 
immediately  to  the  Contracting  Officer  any 
information  concerning  a  violation  or 
possible  violation  of  the  prohibitions. 

(c)  Pursuant  to  FAR  3.104-9(d),  a 
Contractor  employee  who  is  serving  as  a 
procurement  official  may  be  requested  to 
execute  additional  certifications. 


(d)  If  a  Contructor  employee  serving  as  a 
procurement  official  ceases  performance  of 
these  duties  during  the  conduct  of  such 
procurement  expected  to  result  in  a  contract 
or  contract  modification  in  excess  of  $100,000. 
such  employee  shall  certify  to  the  Contracting 
Officer  that  he  or  she  understands  the 
continuing  obligation,  during  the  conduct  of 
the  agency  procurement,  not  to  disclose 
proprietary  or  source  selection  information 
related  to  such  agency  procurement. 
(End  of  clause) 

(FR  Doc.  89-11472  Filed  5-10-69:  8:45  amj 
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Rules  and  Regulations 


"^his    section    of    the    FEDERAL    REGISTER 
contains   regulatory   documents   having 
general   appitcabihry   and   legal   effect,   nost 
cf   which  are  keyed   to  and   codified   ^n 
the  Code   of   Federal   Regulations,   which   is 
published  under   50   tities   pursuant   to   44 
U,S-C.    1510, 

The  Code  of   Fede'al   Reg'jlations   is   sold 
Ly  the   Supenntendent  of   Documents. 
Prices   of   nr-M  books   are   listed   m   the 
first   FEDERAL   REGISTER    issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[.^mdt.  13;  Docket  No.  6742S] 

General  Crop  Insurance  Regulations; 
Cranberry  Endorsement 

AGENCY: Federal  Crop  Insurance 
Corporation,  L'SDA. 
action:  Final  pale. 


summary:  The  Federal  Crop  Insurance 

Corporation  (FCIC)  amends  the  Cenerdl 
Crop  Insurance  Regulations  (7  CFR  Pari 
401),  effective  for  the  1990  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.127.  the  Cranberry 
Fndorscment.  The  intended  effect  of  this 
rule  is  to  provide  the  provisions  of  crop 
insurance  protection  on  cranberries  in 
an  endorsement  to  the  general  crop 
insurance  policy. 
EFFECTIVE  DATE  June  12.  19i«). 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F  Cole.  Secretary,  FediMl  Cr(,>p 
Insurance  Corporation.  U.S.  Ui  partment 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
riction  has  been  reviewed  under  USD.\ 
procedures  established  by  Department,!! 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  re.culations 
appeared  in  the  proposed  rule  as  April  1. 
1992.  This  date  is  corrected  herein  to 
reflect  the  five-year  period  set  by 
Departmental  Regulation  1512-1  and  ;s 
established  as  April  1,  1994. 

John  Ma.'-shall.  Manager.  FCIC.  (, Ij  h.is 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  wiil  not  result  in: 
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( i)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  {b)  major  increases 
in  costs  or  prices  for  constuners, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  pmployment, 
investm.ent  proi^i ;ct!\  ity.  innovation,  or 
the  ability  of  L'  S  -h.ised  en.terprises  to 
compete  with  foreign  b.ised  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  artion  v,ill  not 
■ncrease  the  ferirr-s'  p;ipfTvvork  burden 
""or  individuals,  small  businesses,  and 
I  ither  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


cxenin! 


m  the 


revisions  i 


,-\( 


)f  the  Regulatory  Flexibility 
ire,  no  Regulatory  Flexibility 

Anahsis  w^s  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  .su'-iect  to  the 
provisions  of  Fxecutive  Order  12372 
which  requ'res  intergovernmental 
ror-t:!j|tatior:  vsith  State  and  local 
offu  idis.  See  the  Notice  related  to  7  CFR 
Part  3013.  Subpart  V,  published  at  48  FR 
29115,  June  24.  1983. 

This  a(  tion  is  not  expected  to  have 
-my  significant  ;rnpact  on  the  quality  of 
the  human  environment,  health,  and 


Th; 


rpfore.  neither  an 

ntdl  Assessment  nor  an 
ntal  Impact  Statement  is 


SHietv 

fjiviron:-: 
F.nvirorirn 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401 ;,  a  new  section  to  be  known  as  7 
CF'R  401.127,  the  Cranberry 
Endorsement,  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  cranberries. 

On  Monday,  January  23.  1989,  FCIC 
published  a  nonce  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  3042,  to  provide  the  provisions  of 
crop  insurance  protection  on  cranberries 
in  an  endorsement  to  the  general  crop 
insurance  policy.  The  public  was  given 
30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  herewith  adopts  the 
rule  pubhshed  at  54  FR  3042,  as  a  final 
rule. 


ist  of  Subiects 


CFR  P.'rt  ?(M 


Final  Rule 

Accordingly,  pursuant  fo  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq], 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1990  and  succeeding  crop  years, 
as  follows: 


PART 


AMENDED! 


1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506, 1516. 

2.  Title  7  CFR  Part  401  is  amended  to 
add  a  new  section  to  be  known  as  7  CFR 
401.127,  Cranberry  Endorsement, 
effective  for  the  1990  and  Succeeding 
Crop  Y'''"""   '"  r",-i'*  ■"  ''■-"'-'.vs: 


Crop  msurance,  CranDcrnes. 


§401.127     Cranberry  endorsement 

The  provisions  of  the  Cranberry  Crop 
Insurance  Endorsement  for  the  1990  and 

subsequent  crop  vears  are  as  follows: 

1  ("drrai  Uftip  irisi,i.r.ii)!„r  ',  j>' ,xy..r:r.n: 

Cranberry  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  cranberries 
which  are  grown  for  processing  or  fresh 
market. 

b.  Except  by  written  agreement  between 
you  and  us  or  unless  provided  by  the 
actuarial  table,  we  do  not  insure  any  acreage: 

(1)  Unless  at  least  four  growing  seasons 
have  elapsed  between  the  dale  the  vines 
were  set  out  and  the  date  insurance  attaches; 

(2)  With  less  than  90  percent  of  a  stand  of 
bearing  vines  based  on  the  original  planting 
pattern;  or 

(3)  That  is  being  renovated  and  not  being 
used  to  produce  a  full  crop  for  the  current 
year. 

2,  Causes  of  Loss 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  adverse  weather  conditions: 

(2)  fire: 

(3|  wildlife; 

(4)  earthquake: 

(5)  volcanic  eruption; 

(6)  insects; 

(7)  plant  disease; 

(8)  if  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  insurance  attaches;  or 

(9)  failure  or  breakdown  of  irrigation 
equipment  or  facilities  due  to  direct  damage 
to  the  irrigation  equipment  or  facilities  from 
an  insurable  cause  of  loss  if  the  cranberry 
crop  is  damaged  by  freezing  temperatures 
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withm  72  hours  of  such  equipment  or 
facilities  failure  and  the  equipment  or 
facilities  cnuld  not  have  been  made 
operational  or  replaced  within  such  72-hour 
time  penod; 

unless  those  causes  are  excepted,  excluded. 
or  limited  by  the  actuarial  table  or  section  9  of 
the  genera!  crop  insurance  policy 

b  We  do  not  insure  against  any  loss 
caused  by  the  failure  or  breakdown  of 
irrigation  equipment  or  facilities  except  iS 
provided  in  section  2. a, (9!  above 

3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  on  the  da'e  insurance  attaches. 

4  Insurance  Period 

a  In  addition  'u  the  p-ovisions  in  section  7 
of  the  general  crop  insurance  policy,  for 
unharvested  acreage,  the  date  by  which 
acreage  should  have  been  harvested  is  added 
as  one  of  the  dates,  the  earliest  of  which  is 
used  to  designate  the  end  of  the  insurance 
period  The  calendar  date  for  the  end  of  the 
insurance  period  is  November  20.  The 
calendar  date  for  the  beginning  of  the 
insurance  period  is  November  21. 

b  If  vou  obtain  any  insurable  acreage  of 
cranberries  on  or  before  January  5  of  any 
crop  year,  insurance  will  be  considered  to 
have  at'ached  to  such  acreage  at  the 
beginning  of  the  insurance  period  if  we 
inspect  such  acreage  and  accept  it  in  writing. 
If  you  convey  any  acreage  of  cranberries  on 
or  before  |anuary  5  of  any  crop  year. 
insurance  will  not  be  considered  to  have 
attached  to  such  acreage  for  that  crop  year, 

5  Unit  Division 

Cranberry  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  an  additional  premium  if  required  by 
the  actuarial  table  and  if  for  each  proposed 
unit; 

a.  you  maintain  written  verifiable  records 
of  acreage  and  harvested  production  for  at 
least  the  previous  crop  year  and  production 
reports  based  on  those  records  are  timely 
filed  to  obtain  an  insurance  guarantee;  and 

b.  the  acreage  planted  to  insured 
cranberries  in  the  county  is  located  on  non- 
contiguous land 

If  you  have  a  lois  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided  Produclion  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

fl.  Notice  of  Damage  or  Loss 

In  addition  to  section  8  of  the  general  crop 
Insurance  policy,  in  case  of  damage  or 
probable  loss: 

a  You  must  immediately  give  us  written 
notice  of  the  loss  or  probable  loss,  including 
the  dates  of  damage,  if  probable  loss  is 
determined  within  15  days  prior  to  or  during 
harvest. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit,  you  must  give  us  notice  not  later 
than  72  hours  after  the  earliest  of: 

(1)  Total  destruction  of  the  cranberries  on 
the  unit: 


(2)  Discontinuance  of  harvest  of  any 
acreage  on  the  unit;  or 

(3)  The  date  harvest  would  normally  start 
in  the  area  if  any  acreage  on  the  unit  is  not  to 
be  harvested. 

c.  Unless  notice  has  been  given  under 
section  b.  above,  and  in  addition  to  the  other 
notices  required  by  this  section,  if  you  are 
going  to  claim  an  indemnity  on  any  unit,  you 
must  give  us  written  notice  not  later  than  10 
days  after  the  earlier  of; 

(1)  Harvest  of  the  unit:  or 

(2)  November  20  of  the  crop  year. 

7.  Claim  for  Indemnity 

a.  In  addition  to  the  provisions  of 
subsection  9.b.  of  the  general  crop  insurance 
policy,  we  will  not  pay  any  indemnity  unless 
you  authorize  us.  in  writing,  to  examine  and 
obtain  any  records  from  any  person  or  entity 
pertaining  to  the  production  and  marketing  of 
the  insured  cranberries. 

b.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  that  result  the  total 
production  of  cranberries  to  be  counted  fsee 
subsection  7.c.); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

c.  The  total  production  (in  barrels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Cranberry  production  which,  due  to 
insurable  causes,  is  determined  not  to  meet 
quality  requirements  of  the  receiving  handler, 
would  not  meet  those  requirements  if 
properly  handled,  and  has  a  value  of  less 
than  75  percent  of  the  market  price  for 
cranberries  meeting  the  minimum 
requirements  will  be  adjusted  by: 

(a)  Dividing  the  value  per  barrel  of  such 
cranberries  by  the  market  price  per  barrel  for 
cranberries  meeting  the  minimum 
requirements:  and 

(b)  Multiplying  the  result  by  the  number  of 
barrels  of  such  cranberries. 

(2]  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cranberry  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  consent:  and 

(c)  Any  unharvested  production. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  acreage  is: 

(a)  Not  harvested  before  the  harvest  of 
cranberries  becomes  general  in  the  county 
and  reappraised  by  us: 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(4)  We  may  determine  the  amount  of 
production  of  any  unharvested  cranberries  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

8,  Cancellation  and  Termination  Date 

The  cancellation  and  termination  date  is 
November  20. 


9,  Contract  Changes 

All  contract  changes  will  be  available  at 
your  service  office  by  August  31  preceding 
the  cancellation  date. 

10.  Meaning  of  Terms 

a.  "Barrel"  means  100  pounds  of 
cranberries. 

b,  "Direct  damage"  means  actual  physical 
damage  to  the  equipment  or  facilities  which 
is  the  direct  result  of  an  insurable  cause  of 
loss. 

C.  "Harvest"  means  picking  of  the 
cranberries  from  the  vines  for  the  purpose  of 
removal  from  the  land. 

d.  "irrigation  equipment,  facilities,  and 
water  supply"  means  the  supply  of  water  and 
the  mechanical  and  constructed  equipment 
and  facilities  used  to  deliver  the  water  to  the 
cranberry  crop  so  as  to  prevent  damage  due 
to  drought  or  freeze. 

e,  "Non-contiguous  land"  means  land 
which  is  not  touching  at  any  point.  Land  that 
is  separated  only  by  a  public  or  private  right- 
of-way  will  be  considered  contiguous. 

Done  in  Washington.  DC.  on  May  2.  1989. 
John  Marshall, 

Moruger.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-11364  Filed  5-11-89;  8:45  am) 
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[Amdt.  No.  47;  Docket  No.  6743S! 

General  Crop  Insurance  Regulations; 
Canning  and  Processing  Bean 
Endorsement 

AGENCV: Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1989  and 
succeeding  crop  years,  to  provide  for  a 
different  end  of  insurance  period  for 
snap  beans  produced  in  the  State  of 
Utah  insured  under  the  Canning  and 
Processing  Bean  Endorsement.  The 
intended  effect  of  this  rule  is  to  amend 
the  policy  for  insuring  beans  to  show  a 
later  end  of  insurance  date  which  more 
nearly  reflects  the  growing  season  of 
snap  beans  in  Utah. 
EFFECTIVE  DATE:  June  12,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F,  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1.1994. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
Si 00  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US, -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  W. 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Wednesday,  March  2,  1988,  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  53  FR  6559,  to  add  a  new 
section  7  CFR  401.118,  the  Canning 
and  Processing  Bean  Endursemcnt. 

Subsequently,  on  Monday,  March  21. 
1988,  a  do.-rument  correcting  such  final 
rule  Wis  published  at  53  FR  9099,  which 
added  the  inadvertently  omitted  State  of 
Utah  to  the  policy  for  insuring  beans.  In 
adding  Utah,  and  without  further 
delineation,  the  end  of  insurance  period 
fell  in  the  "all  other  states"  category  of 
September  20  (7  CP'R  401 ,118.4,).  As  a 
matter  of  practice,  snap  beans  are  not 
harvested  until  15  days  later  in  Utah 
which  has  the  effect  of  leaving  insured 
crops  without  protection. 

In  order  to  provide  insurance 
protection  through  the  full  growing 
season  for  these  crops,  it  is  necessary  to 
change  the  end  of  insurance  period  for 
insured  snap  beans  produced  in  the 


State  of  Utah  from  September  20  to 
October  5. 

On  Tuesday.  February  21, 1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  7432,  to  provide  for  a  different  end  of 
insurance  period  for  snap  beans 
produced  in  the  State  of  Utah  insured 
under  the  Canning  and  Processing  Bean 
Endorsement,  which  more  nearly 
reflects  the  growing  season  of  snap 
beans  in  that  state.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  herewith  adopts  the 
rule  published  at  53  FR  7432  as  a  final 
rule. 

List  of  Subjects  in  ?  CFR  F.  rt  401 

Crop  insurance  regulations;  Beans. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  el  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  by 
amendmg  the  Canning  and  Processing 
Bean  Endorsement  (7  CFR  401.118). 
effective  for  the  1989  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENDED  1 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506,  1516, 

2,  7  CFR  401.118,  Canning  and 
Processing  Bean  Endorsement,  is 
amended  by  revising  subsection  4.  to 
read  as  follows: 

§  401.118    Canning  and  Processing  Bean 
Endorsement. 


4.  Insurance  period. 

In  addition  to  the  provisions  in  section  7  of 
the  general  crop  insurance  policy,  for 
unharvested  acreage,  the  date  by  which 
acreage  should  have  been  harvested  is  added 
as  one  of  the  dates,  the  earliest  of  which  is 
used  to  designate  the  end  of  the  insurance 
period.  The  calendar  date  for  the  end  of  the 
insurance  period  is  the  applicable  date  of  the 
year  in  which  the  beans  are  normally 
harvested,  as  follows: 


Delaware.    Maryland,    and 

New  Jersey— All  Beans October  15. 

New  York— Snap  Beans September  30. 

Utah— All  Beans October  5. 

All      other      states — Snap 

Beans  - September  20. 

All       other      states — Lima 

Beans _ October  5. 


Done  in  Washington,  DC,  on  May  2. 1988. 
lohn  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  8&-n3(i5  Filed  5-11-89;  8:45  am| 
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7  CFR  Part  401 

lAmdt  48  Docket  No.  6811SI 

General  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Curporation,  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1990  and 
succeeding  crop  years,  by  changing 
several  endorsements  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  emire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTTVF  DATE   Tune  12. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250. 
telephone  (202)  447-332- 

SUPPLEMENTARY  INFORMAliON.  .his 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  neeid. 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

John  Marshall.  Manager.  FCIC.  (IJ  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  if  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
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fjr  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  ReguLitory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  pro«ram  is  listed  in  the  Catalog 
of  Federal  Domestic  .Assistance  under 
No.  10,450. 

This  program  is  not  subiect  to  the 
provisions  of  Fxecutiv  e  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  "  CFR 
Part  3015,  Subpart  V.  published  at  4a  FR 
29115.  June  24  1983 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmentdl  Impact  Statement  is 
needed 

Under  the  provisions  of  several  crop 
endorsements  to  the  General  Crop 
Insurance  Policy,  contained  in  the 
General  Crop  Insurance  Regulations  (7 
era  Part  401  ].  an  insured  may  be 
eligible  for  a  premium  reduction  in 
excess  of  5  percent  based  on  that 
individual  3  insuring  experience  through 
the  1983  or  1984  crop  year  under  the 
terms  and  conditions  contained  in  their 
particular  crop  insurance  endorsement 
for  1984  or  1985,  The  insured  will 
continue  to  receive  the  benefit  of  such 
reduction  subject  to  several  conditions, 
one  of  which  being  that  no  premium 
reduction  will  be  retained  after  the  1989 
or  1990  crop  year 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders- 

Accordingly.  FCIC  herein  amends  all 
listed  applicable  crop  insurance 
endorsements  issued  under  7  CFR  Part 
401  to  allow  a  continuation  of  the  good 
experience  discount  provision  so  that  no 
premium  reduction  will  be  retained  after 
the  1991  crop  year 

On  Wednesday.  March  8, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9825,  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  4011 
by  changing  several  endorsements  to 
provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  present  1989  crop  year  expiration. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 


adopts  the  rule  published  at  54  FR  9825 
as  a  Final  rule  without  change 
Lis!  of  Subjects  in  "  CFR  Pari  401 

Crop  insurance. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART401— {AMENDEDl 

1  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

.Authority:  7  L'  S  C  1506.  151B. 

5§  401  101,  401.103,  401.105.  401.106. 
401.111,  401,113.  401.116,  401.117.  and 
401.124    I  Amended  1 

2.  Title  7  CFR  401  101— Wheat 
Endorsement;  401.103— Barley 
Endorsement;  401. 105 — Oat 
Endorsement;  401  106— Rye 
Endorsement;  401.111— Corn  (Grain) 
Endorsement:  401.113— Gram  Sorghum 
Endorsement:  401.116— Flaxseed 
Endorsement;  401.117— Soybean 
Endorsement:  and  401.124— Sunflower 
Endorsement,  are  amended  by  revising 
subsection  3.b.(l)  to  read  as  follows; 

3.  Annual  Premium 

•        •        *        •        • 

b.  •  *  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  yean 


^401.114     [Amended] 

3.  7  CFR  4IJ1  114 — Canning  and 
Processing  Tomato  Endorsement,  is 
amended  by  revising  subsection  4.b.[lj 
to  read  as  follows: 
4  Annual  Premium 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 

*  «         •         •         * 

^401.110    [Amended] 

4  ~  CFR  401.110— Almond 
Endorsement,  is  amended  by  revising 
subsection  4.b.(l)  to  read  as 
follows: 
■»  Annual  Premium 

*  *         •         •         * 

b.  •  •  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year. 


Done  in  Washington.  DC  on  May  2.  1989. 
[ohn  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc,  89-11378  Filed  5-11-89;  8:45  am] 
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7  CFR  Part  402 

[Amdt.  1;  Docket  No.  6806S1 

Raisin  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule, 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Raisin 
Crop  Insurance  Regulations  (7  CFR  Part 
402),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  June  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPI.EMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1990, 

lohn  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 


other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  .Assistance  under 
\o.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  .Notice  related  to  7  CFR 
Pari  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Raisin 
Crop  Insurance  Regulations  (7  CFR  Part 
402),  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  raisin  crop 
insurance  policy  for  1984,  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discnant  provisions. 

Accordingly.  FCIC  herein  amends  th(3 
Ryisin  Crop  Insurance  Regulations  (7 
CFR  Part  402)  to  allow  a  continuation  of 
the  good  expLiience  discount  provision 
through  the  1991  crop  year. 

On  Wednesday.  March  8.  1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9826,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  com.ments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore.  FCIC  herewith 


adopts  the  proposed  rule  published  at  54 
FR  9826  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  402 

C'op  insurance,  Raisins. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  {7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Raisin  Crop  Insurance 
Regulations  (7  CFR  Part  402),  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  402-1  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  402  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506.  1516. 

2.  Section  7(d)  of  the  Raisin  Crop 
Insurance  Regulations  (7  CFR  402.7)  is 
amended  by  revising  subsection  5.c.(l) 
to  read  as  follows; 

§  402.7    The  application  and  policy. 

*         *         •         •      -    * 

(d)  •    •  * 
5.  Annual  Premium 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 

*         *         *         *         « 

Done  in  Washington,  DC,  on  May  2, 1989. 
John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-11368  Filed  5-11-89:  8:45  am] 

BILUNG  CODE  M10-06-M 

7  CFR  Part  411 

i  Amdt.  No.  2;  Docket  No  6834SI 

Grape  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Grape 
Crop  Insurance  Regulations  (7  CFR  Part 
411),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1990  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 
EFFECTIVE  DATE:  June  12, 1989. 


FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estabUshed  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1990. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  aruiual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
oh  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local  ^ 

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Grape 
Crop  Insurance  Regulations  (7  CFR  Part 
411),  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1984 
crop  year  under  the  terms  and 
conditions  contained  in  their  grape  crop 
insurance  policy  for  1985.  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
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conditions,  one  of  which  being  that  no 
prem'um  reduction  will  be  retained  after 
the  1990  crop  year.  , 


Done  in  Washington,  DC  on  May  2.  1989. 
|t)hn  Marshall, 
Munutjur,  Federal  Crop  Insurance 


the  ability  of  U,S,-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
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the  entire  good  experience  discount 
issue  for  all  policyholders. 


continuation  of  good  experience 
discount  for  all  present  policyholders 


percent  based  on  that  individual's 
insuring  experience  through  the  1983 


I 
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conditions,  one  of  which  being  that  no 
premmm  reduction  will  be  retained  after 
Ihe  1990  crop  year 

The  FCIC  Board  of  Directors  directed 
thdt  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders  FCIC  therefore  believt's 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly.  FCIC  herein  amends  tht: 
Grape  Crop  Insurance  Regulations  (7 
CFR  Part  411)  to  allow  a  continuation  of 
the  good  experience  discount  provision 
throush  the  1991  crop  year 

On  Wednesday.  March  8. 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Re^ster  at  54 
FR  9827,  to  provide  that  the  premium 
reduction  gained  by  insureds  throuah 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  nf 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  redaction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  ail  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
npmions  on  the  proposed  pjle.  liut  none 
were  received.  Therefore,  FCIC  herewith 
aHopts  the  pr'iposcd  rule  published  at  5A 
PR  9827  as  a  final  rule  wi-hout  change. 

List  of  Subjects  in  7  CFR  Part  411 

Crop  insurance.  Grapes. 

Final  Rule 

.■\ccordingiy  pursuant  to  the  authority 
contained  m  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq  ). 
the  FeJeral  Crop  Insurance  Corporation 
amends  the  Crane  Crop  Insurance 
Regulations  ;"  CFR  Part  411),  eff«'Ctive 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  411— {AMENDED! 

1,  The  avithoritN  c:tat:on  fur  7  CFR 
Part  411  IS  revised  to  read  as  fnilows: 

Authority?  I  S  C.  1506,  15 16 

2.  Section  7(d)  of  the  Grape  Crop 
Insurance  Regulations  ("  CFR  411, "1  is 
amended  by  revising  subsection  S.cllJ 
to  read  as  follows: 

§411.7    Th«  application  and  policy. 

•  •  *  X  t 

(d)  •  •  • 

5  .^nnual  Premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year. 


Dune  in  Washington,  DC  on  May  2.  19R9 
John  Marshall, 

Marager.  Federal  Crop  Insurance 
Corporation. 

IIT!  Doc  89-11166  Filed  5-1  l^Sft-,  8:45  ami 
BIU.INO  COOE  }410-0*-M 


7CFRP«rt416 

lAmdt  2;Doc.No  6795S) 

Pea  Crop  Insurance  Regulations 

AGENCY:  Fed^rai  Oop  l;isiirance 
Corporation,  L;SU.'\, 
ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Pea 
Crop  Insurance  Regulations  (7  CFR  Part 
416).  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  in.suring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  !::r..'  12.  1989 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federyl  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC.  20250, 
telephone  (202]  44:'-:!32,-) 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USD.'X 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  August  1. 1989.  These 
regulations  are  currently  under  review 
under  the  procedures  established  by 
Departmental  Regulations  1512-1  and 
FCIC  will  issue  a  determination  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  on  or 
before  August  1. 1989. 

John  Marshall,  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 


the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Pea  Crop 
Insurance  Regulations  (7  CFR  Part  416J, 
an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1984 
crop  year  under  the  terms  and 
conditions  contained  in  their  pea  crop 
insurance  policy  for  1985.  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly,  FCIC  herein  amends  the 
Pea  Crop  Insurance  Regulations  (7  CFR 
Part  416)  to  allow  a  continuation  of  the 
good  experience  discount  provision 
through  the  1991  crop  year. 

On  Wednesday,  March  8. 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9828,  to  provide  that  the  premium- 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
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the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9828  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  416 

Crop  Insurance,  Peas, 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C,  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Pea  Crop  Insurance 
Regulations  (7  CFR  Part  416),  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  4 16— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  416  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506,  1516 

2.  Section  7(d)  of  the  Pea  Crop 
Insurance  Regulations  (7  CFR  416.7)  is 
amended  by  revising  subsection  5,c,(l) 
to  read  as  follows: 

§416.7    The  application  and  policy. 

***** 

(d)  *  *  * 

5.  Annual  Premium 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 
***** 

Done  in  Washington.  DC.  on  May  2, 1989. 
John  Marshall, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  89-11367  Filed  5-11-89;  8:45  am] 

BILLING  COOE  M10-0e-M 


7  CFR  Part  422 

[Amdt.  3;  Doc.  No.  6800S] 

Potato  Crop  Insurance  Regulations 

AGENCY: Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part 
422),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 


continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  June  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F,  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  US,  Department 
of  Agriculture.  Washington,  DC,  202.W, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  need. 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1.  1990. 

[ohn  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment. 
investment,  productivity,  innovation,  or 
the  ability  of  US, -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10,450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part 
422],  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 


percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  potato  crop 
insurance  policy  for  1984.  The  insured 
will  continue  to  receive  the  beneFit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders,  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly.  FCIC  herein  amends  the 
Potato  Crop  Insurance  Regulations  (7 
CFR  Part  422]  to  allow  a  continuation  of 
the  good  experience  discount  provision 
through  the  1991  crop  year. 

Various  amendments  to  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part 
422  were  published,  some  of  which 
contained  an  incorrect  amendment 
number.  While  this  does  not  affect  the 
purpose  or  intent  of  the  rule,  it  is 
appropriate  that  these  amendment 
numbers  be  corrected.  Amendment  2. 
published  in  the  Federal  Register  on 
June  22, 1987,  at  52  FR  23424.  should 
read  Amendment  1.  Amendment  4. 
published  on  January  24. 1989.  at  53  FR 
3416.  should  read  Amendment  2. 

On  Wednesday.  March  8, 1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Fedsral  Register  at  54 
FR  9829,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9829  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Fart  422 

Crop  insurance;  Potatoes. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  Potato  Crop  Insurance 
Regulations  (7  CFR  Part  422].  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances; 
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PART  422— (AMENDED] 

V  The  authority  citation  for  7  CFR 
Part  422  is  revised  to  read  as  follows: 
Authority;  7  U  S.C.  1506,  1518. 

2.  Section  7(d)  of  the  Potato  Crop 
Insurance  Regulations  (7  CFR  422.71  is 
amended  by  revising  subsection  .5,c.{l  I 
to  read  as  follows: 

{  422.7    The  appUoitlon  and  policy. 


5  Annual  Premium 


(1)  No  premium  reduction  wi!i  he  rf  imed 
after  the  1991  crop  year 
t  •  t  •  • 

Done  in  Washington.  DC  on  May  2.  T^lSS 

lohn  Marshall. 

Manaaer  Federal  Crvp  I/^sunnce 

Corporation 

|FR  Doc.  8&-ll,370  Filed  5-:i-a9;  8.43  am] 
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7  CFR  Part  426 

[Docket  No.  68 39S1 


I 


Comb4n«d  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  L'SDA. 
ACnOfi:  Final  njle:  removal  and 
reservation  of  Part, 

SUMMARY:  Beginning  with  the  1988  crop 

year,  the  crops  formerly  insured  undpr 
the  combined  crop  msiarance  pnjgram 
were  incorporated  as  separate 
endorsements  under  the  Genera!  Crop 
Insurance  Policy.  Consequently, 
separate  regulations  for  combined  cmp 
insurance  are  no  longer  necessary.  The 
Federal  Crop  Insurance  Corporation 
(FCIC)  hereby  removes  and  reserves 
Part  426  in  Chapter  IV  of  Title  7  of  the 
Code  of  Federal  Regulations  [7  CFR  Part 
426),  Combined  Crop  Insurance 
Regulations. 

EFFECTIVE  DATE:  May  12,  1989. 
FOW  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Cmp 
Insurance  Corporation,  I^oom  409(), 
South  Building.  L'  S,  Department  of 
Agriculture.  Washington.  DC,  20250. 
telephone  (202)  447-3325. 
SUPPtEMENTARY  INFORMATION:  |ohn 
Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  F.xecutive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlfW  million  or  more,  (b)  ma]or  increases 
in  costs  or  prices  for  consumers. 
individual  industries,  federal.  Slate,  or 
local  governments,  or  a  geographical 


region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  m.arkets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10  450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intei^ovemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V  published  at  48  FR 
29115.  June  24, 1983 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Combined  Crop  Insurance 
program,  begun  in  the  1948  crop  year, 
was,  at  one  time,  offered  in  a  majority  of 
counties  throughout  the  country  as  a 
means  of  insuring  a  variety  of  crops  at  a 
reduced  premium  rate.  The  concept  of  a 
combined  crop  insurance  program  was 
designed  to  reflect  the  crop  insurance 
needs  of  farmers  which  leaned  strongly 
toward  less  risk  management  through 
crop  diversification  and  covered  Barley, 
Flax,  Oats.  Rye,  Soybeans,  and  Wheat, 

Over  the  years,  participation  in  the 
combined  crop  insurance  program 
dwindled  to  only  five  counties  in  .North 
Dakota,  Several  of  these  counties  had 
extremely  low  participation  with  the 
majority  of  producers  preferring  crop 
insurance  coverage  on  an  individual 
basis. 

On  October  9, 1986,  the  Board  of 
Directors  requested  that  the  Corporation 
determine  the  feasibility  of  terminating 
combined  crop  insurance  with  the  end 
of  the  1987  crop  year. 

At  that  time,  approximatelv  602 
policyholders  remained  under  the 
combined  crop  insurance  program. 
These  were  offered  individual  crop 
insurance  coverage  under  applicable 
endorsements  for  the  1988  crop  year. 

All  of  these  policyholders  with  a 
continuing  benefit  from  good  in:sunng 
experience  discount  were  permitted  to 
continue  receiving  this  benefit  through 


the  1989  crop  year,  later  amended  to  be 
continued  through  the  1991  crop  year. 

Beginning  with  the  1988  crop  year,  the 
crops  formerly  msured  under  the 
combined  crop  insurance  program  were 
incorporated  as  separate  endorsements 
under  the  General  Crop  Insurance  Policy 
(7  CFR  Part  401.  published  on  July  30, 
1987,  at  52  FR  28443),  as  follows: 

Barley  7  CFR  401.103 

Flax  7  CFR  401,116 

Oats  7  CFR  401.105 

Rye  7  CFR  401.106 

Soybeans  7  CFR  401.117 

Wheat  7  CFR  401.101 

FCIC  published  a  final  rule  on 
Tuesday.  April  19, 1988,  at  54  FR  12579, 
after  the  opportunity  for  public  notice 
and  comment,  to  allow  coverage  under 
the  Combined  Crop  Insurance 
Regulations  through  the  1987  crop  year. 

Since  this  rule  relates  solely  to 
internal  agency  management  and  does 
not  effect  the  public,  good  cause  is 
shown  for  publishing  this  rule  as  final 
without  the  opportunity  for  notice  and 
comment. 

List  of  Subjects  in  7  CFR  Part  426 

Crop  insurance.  Combined  crops. 
Final  Rule 

PART  426-(  REMOVED  AND 
RESERVED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et seq). 
the  Federal  Crop  Insurance  Corporation 
herewith  removes  and  reserves  Part  426 
of  Chapter  IV  in  Title  7  of  the  Code  of 
Federal  Regulations  (Combined  Crop 
Insurance  Regulations). 

Authority:  Sees.  7  U.S  C.  1.506,  1516. 

Done  in  VVdshington,  DC,  on  May  2. 1989. 
lohn  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  89-11362  Filed  5-11-89:  8  45  am] 
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7  CFR  Part  430 

(Amdt.  1;  Docket  No.  6808S1 

Sugar  Beet  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA, 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Sugar 
Beet  Crop  Insurance  Regulations  (7  CFR 
Part  430),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 


insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  June  12.  1989. 
FOR  FURTHER  INFORMATION  CONTACr 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325, 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1, 1990. 

John  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Under  the  provisions  of  the  Sugar  Beet 
Crop  Insurance  Regulations  (7  CFR  Part 
430),  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1984 
crop  year  |1985  in  Arizona  and 
California]  under  the  terms  and 
conditions  contained  in  their  sugar  beet 
crop  insurance  policy  for  1985  (1986  in 
Arizona  and  California)  The  insured 
will  continue  to  receive  the  benefit  of 
such  reduction  subject  to  several 
conditions,  one  of  which  being  that  no 
premium  reduction  will  be  retained  after 
the  1990  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly,  FCIC  herein  amends  the 
Sugar  Beet  Crop  Insurance  Regulations 
(7  CFR  Part  430)  to  allow  a  continuation 
of  the  good  experience  discount 
provision  through  the  1991  crop  year. 

On  W  ednesday,  March  8, 1989.  FCIC 
published  a  notu  e  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9831,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9831  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  430 

Crop  insurance.  Sugar  beets. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  ei  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  Sugar  Beet  Crop  Insurance 
Regulations  (7  CFR  Part  430),  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  430— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  430  is  revised  fo  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  Section  7(d)  of  the  Sugar  Beet  Crop 
Insurance  Regulations  (7  CFR  430,7)  is 


amended  by  revising  subsection  5.a(l) 
to  read  as  follows: 

5  4;M  7      Ti-!,,>  ,-|pplicatiO'-'  -Ann  poMcy. 

(d)  •  •  • 

5.  Annual  Premium 


•         *         *         * 


c. 


(1)  No  premium  reduction  will  b«  retained 
after  the  1991  crop  year, 
*         «         «         «         « 

Done  in  Washington.  DC  on  May  2. 1989. 
|oho  MarshaU. 

Manager.  Federal  Crop  Insurance 
Corporation. 
(FR  Doc,  89-11372  Filed  5-11-89:  8:45  am) 
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7  CFR  PaM  4  Vs 

(Amdt    i    Dot^ifl  No   ft^-^S??! 

Dry  Bean  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Dry 
Bean  Crop  Insurance  Regulations  (7  CFR 
Part  433),  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 
EFFECTIVE  DATE:  June  12. 1989. 

FOR  FURTHER  INFORM*  nON  CONTACT 
Peter  F.  Cuie,  St-creiary,  Federal  Crop 
Insurance  Corporation,  U,S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  12021  447-3325. 
SUPPLEMEKTAPV  (Sf  crmation:  This 
action  has  been  reviewea  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992, 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
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in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 

Inral  anvommprita    nr  a  opnora nn ir;!  1 


beyond  the  present  1989  crop  year 

expiration  to  allow  a  continuation  of 
Dnnd  pxnprience  discount  for  all  oresent 


crop  years,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
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Part  3015,  Subpart  V,  published  at  48  FR  for  the  1990  and  succeeding  crop  years. 

29115,  June  24, 1983,  in  the  follow  mg  instances: 

This  action  is  not  expected  to  have 

. .1 1:. f  DAor  s-iti. rAurunrni 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
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in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity  innova'ion,  or 
the  ability  of  U.S,-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (21 
certifies  that  this  action  will  no! 
increase  the  federal  paperwork  burdfn 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Sta'en^.ent  is 
needed. 

L'nder  the  provisions  of  the  Dry  Bean 
Crop  Insurance  Regulations  (7  CFR  Part 
4331.  an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual  s 
insuring  experience  through  the  19B4 
crop  year  under  the  terms  and 
conditions  contained  in  their  dry  bean 
crop  insurance  policy  for  1985.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subiect  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

The  FCIC  Board  of  Directors  directed 
that  a  study  be  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders,  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly,  FCIC  herein  amends  the 
Dry  Bean  Crop  Insurance  Regulations  (7 
CFR  Part  433]  to  allow  a  continuation  of 
the  good  experience  discount  provision 
through  the  1991  crop  year. 

On  Wednesday,  March  8. 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9831,  to  pro\;de  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 


beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  en»ire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9831  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  433 

Crop  Insurance,  Dry  bean. 

Final  Rule 

Accordmglv,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U,S,C,  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  Dry  Bean  Crop  Insurance 
Regulations  (7'CF'R  Part  433],  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  433— I  AMENDED! 

1.  The  authority  citation  for  7  CFR 
Part  433  is  revised  to  read  as  follows: 

Authority:  7  US.C.  1506, 1516 

2.  Section  7(d)  of  the  Dry  Bean  Crop 
Insurance  Regulations  (7  CFR  433.7)  is 
amended  by  revising  subsection  5.c.(l) 
to  read  as  follows: 

§  433.7    The  application  and  policy. 

(d)  *  •  * 

5.  Annual  Premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year. 
•        •        •        *        • 

Done  in  Washington.  DC,  on  May  2, 1989 
lohn  Marshall 

Manager.  Federal  Crop  Insurance 
Corporation. 
(FR  Dor:  89-11369  Filed  5-11-89;  8:45  am) 

BILUNQ  COOC  3410-OA-M 


7  CFR  Part  436 

1  Amdt.  1:  Oocket  No.  6814S1 

Tobacco  (Guaranteed  Production  Plan) 
Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
C  rporation  (FCIC)  amends  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436). 
effective  for  the  1990  and  succeeding 


crop  years,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration.  The  intended  effect  of  this 
rule  is  to  allow  a  continuation  of  good 
experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction,  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 
EFFECTIVE  DATE:  |une  12,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1989,  These  regulations  are 
currently  under  review  under  the 
procedures  established  by  Departmental 
Regulations  1512-1  and  FCIC  will  issue 
a  determination  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  on  or  before  August  1, 
1989. 

lohn  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  eff''r;ts 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprise.s 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
.'\nalysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015,  Subpart  V.  published  at  48  FR 
29115,  [une24, 1983, 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436). 
an  insured  may  be  eligible  for  a 
premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  tobacco 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  no  premium  reduction  will  be 
retained  after  the  1989  crop  year. 

"^he  FCIC  Board  of  Directors  and 
directed  that  a  study  be  made  of  the 
entire  premium  reduction  for  good 
experience  issue  as  it  might  apply  to  all 
policyholders.  FCIC  therefore  believes 
that  the  status  quo  should  be  maintained 
until  a  determination  is  made  on  the 
good  experience  discount  provisions. 

Accordingly.  FCIC  herein  amends  the 
Tobacco  (Guaranteed  Production  Plan) 
Crop  Insurance  Regulations  (7  CFR  Part 
436)  to  allow  a  continuation  of  the  good 
experience  discount  provision  through 
the  1991  crop  year. 

On  Wednesday,  March  8, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  9833,  to  provide  that  the  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  da\  s  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
F'R  9833  as  a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  436 

Crop  insurance.  Tobacco, 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U,S,C.  1501  et  seq]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  Tobacco  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  436),  effective 


for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  436— (AMENDED) 

1,  The  authority  citation  for  7  CFR 
Part  436  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1!506, 1516. 

2,  Section  7(d)  of  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  |  436.7)  is 
amended  by  revising  subsection  5.c.(l) 
to  read  as  follows: 

§  436.7    The  application  and  policy. 
***** 

(d)  *  *  * 
5.  Annual  Premium 
«         ft         »         *         * 

c.  •  *  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  yean 
***** 

Dont  ;n  Washington.  DC  on  May  2, 1989. 
|ohn  Marshall. 

Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc  8»-11361  Filed  5-11-89:  8:45  am] 

BILUNG  CODE  341IMM-M 


7  CFR  Part  437 

lAmdt  1;  Docket  No  681  OS) 

Sweet  Corn  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USUA, 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Sweet 
Corn  Crop  Insurance  Regulations  (7  CFR 
Pari  437).  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  that 
the  premium  reduction  gained  by 
insureds  through  good  insuring 
experience  will  extend  beyond  the 
present  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  allow  a 
continuation  of  good  experience 
discount  for  all  present  policyholders 
who  are  eligible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 
policyholders. 

EFFECTIVE  DATE:  [une  12.  'i'W^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F,  Colt.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  June  1. 1989.  These 
regulations  are  currently  under  review 
under  the  procedures  established  by 
Departmental  Regulations  1512-1  and 
FCIC  will  issue  a  determination  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  on  or 
before  August  1, 1989. 

John  MarshaU.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifles  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  tiave 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Sweet 
Com  Crop  Insurance  Regulations  (7  CFR 
Part  437),  an  insured  may  be  eligible  for 
a  premium  reduction  in  excess  of  5 
percent  based  on  that  individual's 
insuring  experience  through  the  1983 
crop  year  under  the  terms  and 
conditions  contained  in  their  sweet  corn 
crop  insurance  policy  for  1984.  The 
insured  will  continue  to  receive  the 
benefit  of  such  reduction  subject  to 
several  conditions,  one  of  which  being 
that  qo  premium  reduction  will  be 
retained  after  the  1989  crop  year. 


10512 


Federal  Register  /  \ 


.54,   No,   Q1 


id'TV, 


May  12,  19B9  /  Rules  and  Regulations 


The  FCIC  Board  of  Directors  directed 

th.it  a  stuiiy  be  made  of  'he  entire 
premium  reduction  for  good  experience 


Done  in  Washington.  DC.  on  May  2. 1989. 
|ohn  MarshaU, 
Manager.  Federal  Crop  Insurance 


lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 


Federal  Register  /  Vol.  54.  No.  91  /  F: 


;dv. 


M.1V  12,  1989  /  Rules  and  Regulations 


20513 


For  the  reasons  set  forih  in  the  Administration  Branch,  Fruit  and 

preamble,  7  CFR  Part  910  is  amended  as       Vegetable  Divi.sion.  AMS,  USDA,  P.O. 
follows;  Box  96456,  Room  2525-So.,  Washington. 


r\r~*     nnnnn. 


Agriculture  terminated  the  State  order 
effective  March  1, 1989.  after  it  failed  in 
a  continuance  referendum  conducted  by 
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Federal  Register  /  Vol    54.  N'n    Ql  /  Friday.  Mav  12,  19B9  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  91   /  FriJdv.  May  12,  1989  /  Rules  and  Regulations  20513 


The  FCIC  Board  of  Directors  directed 

th-it  a  stuiiy  be  made  of  thp  entire 
prpmium  reduction  for  good  experience 
issue  as  it  mi^ht  apply  to  all 
p;)l  ,  yholdcrx  FCIC  therefore  believes 
that  the  sta'as  quo  should  be  maintained 
until  a  dpterminati.in  is  made  on  the 
8  tod  experience  discount  provisions. 

.-X^cordmsly  FCIC  herein  amends  the 
Svv^'et  Corn  Crop  Insurance  Regulations 
(7  CFH  Part  437)  to  allow  a  continuation 
of  the  good  experience  discount 
prnision  through  the  IWl  crop  year 

On  Wednesday  March  8.  1989,  FCIC 
p  ihlished  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  >4 
FR  9834.  to  provide  that  the  premiun 
reciiif 'ion  gamed  by  insureds  thruuah 
good  insuring  experience  will  extend 
bey  ond  the  present  1989  crop  year 
expiration  to  allow  a  continuation  of 
good  experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  pj'.e.  but  none 
were  received.  Therefore,  FCIC  herewith 
adopts  the  proposed  rule  published  at  54 
FR  9834  as  a  Tnal  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  437 

Crop  insurance.  Sweet  corn. 

Final  Rule  I 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
A'.:t,  as  amended  ;"  U  SC.  1.501  et seq). 
the  Federal  Crop  Insurance  Corporation 
amends  the  Sweet  Com  Crop  Insurance 
Regulations  (7  CFR  Part  437J,  effective 
for  the  1990  and  succeeding  crop  years, 
in  the  following  instances: 

PART  437— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  437  is  revised  to  read  as  follows: 

.Authority:  7  U.S.C.  1506, 1516. 

2.  Section  7(d)  of  the  Sweet  Corn  Crop 
Insurance  Regulations  (7  CFR  S  437.7)  is 
amended  by  revising  subsection  5.c.(i) 

to  read  as  follows: 

5  437.7    The  appHcatioo  and  po'icy. 

(d)  *   •  • 

5.  .^nnual  Premium 


c.  '  •   ■ 

(1)  No  premium  reductiun  will  be  retained 
after  the  1991  crop  year. 


Done  in  Washington.  DC.  on  May  2. 1989. 
|ohn  Marchall, 

Manager.  Federal  Crop  Insuivnce 
Corporation. 

fFR  Dnr  H*-11371  Filed  S-11-89:  8:45  am] 

WLLINQ  CODE  3410-Ot-M 


Agricultural  Marketing  Service 

7  CFR  Part  910 
i  Lemon  Reg.  6651 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Mdri«.eting  Service. 

ISDA. 

ACnON:  Final  rule. 

summary:  Regulation  665  establishes 
the  qua.Ttity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
405,000  cartons  during  the  period  May  14 
through  May  20, 1989  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  f-ir  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry, 
DATES:  Regulation  665  (§  910  965)  is 
effective  for  the  period  May  14  through 
May  20,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodriguez.  Moikeling  Specialist, 

Marketing  Order  Administration  Branch, 

F&V,  AMS,  USDA,  Room  2523,  South 

Building,  P.O.  Box  96456,  Washington, 

DC  20090-6456;  telephone:  (202)  475- 

38f.1 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-m.ajor ' 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 


lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
53,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910).  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  use,  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-89.  The  Committe  met 
publicly  on  May  9, 1989,  in  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
a  quantity  of  lemons  deemed  ad\  isahle 
to  be  handled  during  the  specified  week. 
The  Committee  reports  that  demand  for 
lemons  is  strong. 

Pursuant  to  5  U  S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  .Arizona.  Lemons. 


For  the  reasons  set  forth  in  the 
preamible.  7  CFR  Part  910  is  amended  as 

follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees  1-19,  48  Stat,  31.  as 
amended;  7  U.S.C.  601-674, 

2.  Section  910.965  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  9 1 0.965    Lemon  Regulation  665. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  14, 1989, 
through  May  20, 1989,  is  established  at 
405,000  cartons. 

Dated:  May  10. 1989. 

Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc  89-11590  Filed  5-11-89;  8:45  am] 
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7  CFR  Part  919 
(Docket  No.  FV-89-0311 

Peaches  Grown  in  Mesa  County, 
Colorado;  Increase  In  Expenses  and 
Assessment  Rate  for  1988-89  Fiscal 
Period 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  authorizes  an 
increase  in  expenditures  for  the 
Administrative  Committee  (committee) 
established  under  Marketing  Order  919 
for  the  1988-89  fiscal  year.  The  expenses 
are  increased  from  $1,830  to  $12,248.70. 
Of  this  increase,  $5,716.35  would  come 
from  an  increase  in  assessments  from 
SO.Ol  to  $0.042572  per  bushel  of  fresh 
peaches  produced  and  handled  in  the 
production  area.  The  remainder  of  the 
increase  will  come  from  other  funds 
available  to  the  committee.  The  increase 
in  funds  is  needed  to  cover 
administrative  costs  and  other 
obligations  through  the  remainder  of  the 
fiscal  year.  The  increase  in  Federal 
assessments  will  be  balanced  by  a 
refund  to  handlers  of  unused  assessm.ent 
funds  from  termination  of  a  State 
marketing  order  which  had  operated 
jointly  with  the  Federal  program. 

EFFECTIVE  DATES:  July  1, 1988  through 

June  30,  1989  |§  919  227]. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhart,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  2S25-So.,  Washington. 
DC  20»)90-6456.  telephone  (202)  475- 

3919, 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  No.  919  |7  CFR  Part  919) 
regulating  the  handling  of  peaches 
grown  in  Mesa  County.  Colorado.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.SC.  601-674),  heremafter 
referred  to  as  the  "Act." 

This  nile  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (A.MSj  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities.  The  purpose 
of  the  RFA  is  to  fit  regulatory  actions  to 
the  scale  of  business  sutiject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act.  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  |13  CFR  121.21  as 
those  having  annual  gross  revenues  for 
the  last  three  years  of  less  than  S500.D00. 
Small  agricultural  service  firms  are 
defined  as  those  w  hose  gross  annual 
receipts  are  less  than  53,500,000.  It  is 
estimated  that  approximately  28 
handlers  of  Colorado  peaches  are 
currently  subject  to  regulations  under 
the  marketing  order  each  season.  There 
are  approximately  260  producers  in 
Mesa  County,  Colorado.  The  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

A  final  rule  establishing  expenses  in 
the  amount  of  $1,830  for  the  committee 
for  the  fiscal  period  ending  |une  30.  1989. 
was  published  in  the  Federal  Register  on 
July  19,  1988  [53  FR  27153).  That  final 
rule  fixed  an  assessment  rate  of  $0.01 
per  bushel  to  be  levied  on  Mesa  County 
peach  handlers  during  the  1988-89  fiscal 
period. 

Since  1939.  the  Federal  marketing 
order  program  for  peaches  grown  in 
Mesa  County,  Colorado,  had  been 
operated  jointly  with  a  State  marketing 
order  for  peaches  grown  in  the  county. 
However,  the  Colorado  Department  of 
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Agriculture  terminated  the  State  order 
effective  March  1, 1989.  after  it  failed  in 
a  continuance  referendum  conducted  by 
the  State.  The  Colorado  Commissioner 
of  Agriculture  has  determined  that 
unused  assessments  collected  under  the 
State  program  are  to  be  refunded  to 
handlers  in  the  industry.  Because  State 
assessments  accounted  for 
approximately  96  percent  of  the 
combined  assessments  collected  by  the 
two  orders,  the  Federal  committee  has 
been  placed  in  an  emergency  nnancial 
situation  for  the  remainder  of  this  fiscal 
year. 

In  a  meeting  held  February  23, 1989. 
the  committee  voted  unanimously  to 
increase  its  budget  of  expenses  from 
$1,830  to  $12,248,70,  Reserves  and 
unexpended  assessments  accounted  for 
$1,365.35  in  Federal  order  funds  at  the 
time  of  the  State  order  termination.  Of 
the  needed  $10,418.70  increase  in 
expenditures,  $5,716,35  will  come  from 
the  increased  assessment  of  S0.042572 
per  bushel.  An  additional  $4,667  will  be 
provided  from  the  State's  marketing 
order  budget  to  collect  information 
relating  to  the  number  of  orchards  and 
trees,  and  the  amount  of  mosaic  disease 
found  in  Mesa  County  peach  trees.  This 
annual  study  has  been  conducted  in  the 
past  under  auspices  of  the  State 
marketing  order.  However,  the  State 
government  has  approved  the  transfer  of 
funds  to  the  Federal  order  so  that  the 
study  can  be  conducted  this  Spring. 
Finally,  $500  will  also  be  transferred 
from  the  State  for  another  State  order 
obligation  already  incurred,  but  for 
which  an  invoice  had  not  been  received 
at  the  time  the  State  order  was 
terminated. 

Expenditures  totalling  $12,248.70  for 
the  remainder  of  the  fiscal  year  are 
expected  to  include  personnel  salary 
and  benefits  ($2,092.18),  office  expenses 
($590.00).  insurance  ($250.00),  committee 
expenses  ($90.00).  market  research  and 
development  ($5,167.00)  and  contingency 
reserves  ($4,059.52). 

Notice  inviting  com.ments  on  the 
increase  in  expenses  and  assessment 
rate  for  the  1988-69  fiscal  period  was 
published  in  the  Federal  Register  on 
April  6. 1989  [54  FR  13891).  The  comment 
period  ended  April  17, 1989,  One 
comment  was  received  from  the  SBA 
which  stated  objections  to  the  increase 
in  the  assessments. 

In  its  comment,  the  SBA  contends  that 
the  Department's  RFA  certification 
statement  fails  to  prove  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  SBA  also  contends  that  the 
unanimous  support  for  the  assessment 
change  by  the  committee  should  not 
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outweigh  the  demonstrated  opposition 
to  assessments  revealed  in  the  Colorado 
State  referendum. 


economic  impact  on  a  substantial 
number  of  small  entities. 
The  Department  recogmzes  that  this 


Dated:  May  8, 1969, 
Wtlliani  |,  Doyle. 
.Associate  Deputy  Director,  Fruit  and 
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Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 


Originally,  the  marketing  order 
provided  for  a  committee  of  13  members 
which,  were  allocated  among  four 


nomination  procedures  for  the  public 
member  will  be  prescribed  in  new 
§  928.122. 
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outweigh  the  demonstrated  opposition 
to  assessments  revealed  in  tiie  Colorado 
State  referendum. 

The  SBA  contends  th.it  because  the 
bulk  of  the  dssessments  were  aenersti'd 
f.-om  the  Stdte  order,  and  ber.ause  the 
Colorddo  Department  of  Agricultiire 
t-^rminated  the  order  for  lack  of  support. 
the  mdastr>  does  not  support  the 
continuation  of  assessments  in  the  range 
recommended  by  the  committee  and 
proposed  by  the  Department.  This 
conclusion  i.s  not  valid  for  several 
reasons.  The  proposed  assessment  of 
just  over  4  cents  recommended  by  the 
committee  is  significantly  less  than  the 
^9  cents  that  had  been  authorized  under 
the  State  order  for  the  198<W»9  fiscal 
period.  Likewise,  the  19«8-«9 
assessment  funds  collected  under  the 
State  order  totalled  approximately 
S39.0OO.  while  this  reassessment  will 
provide  S5. 716.35  in  funding.  A 
significant  portion  of  the  State  s 
iissessment  was  used  for  market 
promotion  (paid  advertising).  However, 
projects  involving  paid  advertising  are 
r.ot  authorized  under  the  Federal  order. 
.•\lso.  the  committee  considers  the 
Federal  marketing  order  as  the  only 
available  Wfiy  to  ensure  continued 
shipments  of  high  quality  Mesa  County 
peaches  The  comm.ittee  contends  that 
minimum  q  lalify  requirements  are 
essential  in  fostering  the  consum.er 
satisfaction  needed  to  maintain  and 
expand  its  markets.  Without  the  Federal 
marketing  order's  regulation  of  peach 
quality,  below-grade  peaches  could  be 
marketed  which  could  ultimately 
iJepress  markets  and  reduce  demand  for 
the  crop.  Finally,  lack  of  support  for  the 
State  order  does  not  necessarily  mean 
•here  is  no  support  of  the  Federal  order 
.■\s  noted,  the  two  orders  provided 
tlifferent  services  for  the  ind  jstry.  The 
absence  of  adverse  indu.stry  comrrf^nts 
•o  the  com.mittee's  recent,  unanimoi-s 
recommendation  to  continue  the  Federal 
order  is  an  indication  of  the  industry's 
support  for  'he  Federal  order. 

The  SB.A  states  that  the  proposed  rule 
did  not  include  a  brnakdown  of  the 
industry  to  show  the  number  of  small 
businesses  that  would  be  affected  by  the 
proposal,  and  that  the  Department  did 
not  attempt  to  quantify  the  amount  of 
income  lost  as  a  result  of  the  proposed 
increase  in  the  assessment  rate.  Further, 
;f  did  not  attempt  to  quantify  the  effect 
on  the  profitability  of  the  small  firms  in 
•he  Mesa  County  peach  industry. 
Information  on  the  number  of  handlers 
and  produi  ers  of  Mesa  County  peaches 
15  included  in  this  final  rule.  Such 
mform.ation  was  used  by  the  AMS  in 
arriving  at  its  determination  that  this 
action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  Department  recognizes  that  this 
action  will  impose  some  additional  costs 
on  handlers  and  that  some  of  these  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
Federal  marketing  order.  In  view  of  the 
foregoing,  the  comment  from  the  SB.A  is 
denied. 

Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  the  comment  from  the  SBA 
and  other  available  information  it  is 
found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  final  rule  should  be  expedited 
because  the  committee  needs  to  have 
authority  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis  for  the 
remainder  of  the  19^»-e9  fiscal  period, 
in  view  of  the  emergency  financial 
situation  caused  by  the  termination  of 
the  State  order.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  at  a  public  meeting. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
[5  U.S.C.  553]. 

List  of  Subjects  in  7  CFR  Part  919 

Marketing  agreement  and  order. 
Peaches,  Colorado. 

For  reason  set  forth  in  the  preamble, 
§  919.227  is  amended  as  follows: 

Note:  The  following  section  will  not  be 
published  in  the  annual  Code  of  Federal 
Regulation. 

PART  919— PEACHES  GROWN  IN 
MESA  COUNTY,  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  919  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
,  amended;  7  U.S.C.  601-674. 

2,  Section  919,227  is  amended  as 
follows: 

§91«27    (AmwTded) 

Section  919.227  is  amended  by 
changing  expenses  from  "Sl.830"  to 
■$12,248,70"  and  by  changing  the 
assessment  rate  from  "$0.01"  per  bushel 
of  assessable  peaches  to  "$0.042572"  per 
bushel  of  assessable  peaches. 


Dated:  May  8. 1989. 
William  |.  Doyle, 

Assoc  n)ie  Duputy  Director.  Fruit  and 

Vegetable  Division. 

[[■R  Doc.  89-11400  Filed  5-11-89;  8.45  am) 
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7  CFR  Part  928 

[Docket  No.  FV-89-0061 

Papayas  Grown  in  Hawaii;  Final  Rule 
Reapportioning  Membership  on  the 
Papaya  Administrative  Committee  and 
Establishing  Public  Member 
Nomination  Procedures 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  reapportions 
the  membership  on  the  Papaya 
Administrative  Committee  (committer) 
to  bring  grower  and  handler 
membership  into  more  appropriate 
balance.  This  action  reduces  the  number 
of  grower  members  representing  District 
2  from  two  to  one  to  reflect  reduced 
production  in  that  district.  In  addition, 
this  rule  adds  a  public  member  to  the 
committee  and  establishes  eligibility 
requirements  and  nomination 
procedures  for  that  member  in  order  to 
add  public  input  to  committee 
deliberations.  It  will  also  restrict  any 
one  grower  organization  from  having 
more  than  two  members  and  alternates 
on  the  committee  in  an  effort  to  provide 
a  wider  range  of  viewpoints  on  the 
committee.  This  action  was 
unanimously  recommended  by  the 
Papaya  Administrative  Committee, 
established  under  Marketing  O'der  928. 
EFFECTIVE  DATE;  May  12.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456;  telephone  202-175-3862. 
SUPPl£MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  928 
[7  CFR  Part  928;  53  FR  863,  lanuary  14, 
1988),  regulating  the  handling  of  papayas 
grown  in  Hawaii.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
use.  601-674],  hereinafter  referred  to 
as  the  Act, 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-maior" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulator>  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  artip,n  of  essentially  small 
entities  acting  on  thcii  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  122  handlers 
of  papayas  regulated  under  this 
marketing  order,  and  approximately  344 
producers  in  the  regulated  area  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  53,500,000.  The 
majority  of  papava  handlers  and 
producers  in  Hawaii  may  be  classified 
as  small  entities. 

Pursuant  to  §  928.20  of  the  order,  the 
committee  currently  consists  of  13 
members.  Each  member  has  an 
alternate.  Ten  of  the  members  are 
growers  and  three  are  handlers.  Seven 
grower  members  represent  District  l, 
two  grower  members  represent  District 
2,  and  one  grower  member  represents 
District  3.  Each  grower  organization  is 
permitted  to  have  up  to  three  members 
on  the  committee.  The  three  handler 
members  are  nominated  from  the 
production  area  at  large. 

Section  928.20  also  allows  the  number 
of  grower  and  handler  members  and 
alternate  members  on  the  committee 
and  the  composition  of  the  committee 
between  growers  and  handlers  to  be 
changed  as  provided  in  paragraph  (o)  of 
§  928.31.  This  section  also  provides  that 
the  committee  may  be  increased  by  one 
public  member  and  alternate  member,  to 
be  nominated  by  the  committee  and 
selected  by  the  Secretan,-.  In  addition, 
the  committee,  with  the  approval  of  the 
Secretary,  may  prescribe  the 
qualifications  of.  and  the  nominating 
procedure  for.  the  public  member  and 
alternate.  Paragraph  (o)  of  §  928.31  also 
authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  redefine 
the  districts  into  which  the  production 
area  is  divided,  and  reapportion 
membership  on  the  committee.  Any  such 
changes  are  required  to  rcjOect,  insofar 
as  practicable,  structural  changes  within 
the  industry  and  shifts  in  papaya 
production  within  the  production  area. 


Originally,  the  marketing  order 
provided  for  a  committee  of  13  members 
which,  were  allocated  among  four 
districts.  In  1985,  a  rule  was  put  into 
effect  to  redesignate  the  area  into  three 
districts  (50  FR  1439),  Committee 
membership  was  also  reapportioned  to 
provide  for  the  current  allocation.  In 
1988,  the  marketing  order  was  amended 
to  reflect  these  changes,  to  authorize 
and  provide  for  the  appointment  of  a 
public  member  and  alternate,  and  to 
authorize  changes  to  be  made  in  the 
composition  and  size  of  the  committee 
(53  FR  863], 

To  reflect  current  industry  structure, 
this  final  rule  revises  §  928.120  to 
reallocate  three  of  the  seven  grower 
member  positions  in  District  1  as 
handler  positions.  This  increases  the 
number  of  handler  positions  on  the 
committee  from  three  to  six.  The  six 
handler  members  will  be  nominated 
from  the  production  area  at  large.  The 
committee  indicated  that  more 
marketing  expertise  is  needed  in 
committee  deliberations  and  that  the 
current  handler  membership  is 
inadequate  to  meet  these  needs.  The 
unanimous  recommendation  indicates 
that  District  1  growers  believe  that  they 
will  be  adequately  represented  with  four 
members.  Furthermore,  the  six  major 
handlers  in  the  industry  are  actually  six 
packinghouses  which,  to  a  considerable 
extent,  represent  the  interests  of  various 
grower  groups  which  utilize  the  packing 
facilities. 

Secondly,  the  number  of  grower 
members  representing  District  2  which  is 
comprised  of  the  county  of  Kauai  which 
consists  of  the  islands  of  Kauai  and 
Niihau;  the  county  of  Maui  which 
consists  of  the  islands  of  Maui,  Molakai, 
Lanai,  and  Kahoolawe;  and  Kalawao 
County  is  reduced  from  two  to  one. 
Papaya  production  in  Hawaii  totaled 
67,500,000  pounds  in  1988,  Production  in 
District  2  has  declined  from  6,7  million 
pounds  in  1984  to  1,8  million  pounds  in 
1988  as  a  result  of  weather  and  disease 
problems  and  the  abandonment  of 
substantial  papaya  plantings  on  the 
island  of  Maui,  Ptoduclion  in  Districts  I 
and  3  has  remained  relatively  stable 
during  this  period  of  time.  Further. 
District  2  currently  only  accounts  for 
approximately  2.7  percent  of  the  total 
production  in  this  area.  Therefore,  rather 
than  increase  the  representation  of 
Districts  1  and  3.  the  committee 
proposed  to  reduce  the  representation  of 
District  2. 

The  third  change  adds  a  public 
member  and  alternate  to  the  committee. 
This  change  was  recommended  by  the 
committee  in  order  to  provide  valuable 
consumer  input  in  committee 
deliberations.  The  qualifications  and 


nomination  procedures  for  the  public 
member  will  be  prescribed  in  new 
S  928,122, 

The  public  member  and  alternate 
member  will  be  nominated  by  the  PAC 
and  will  serve  a  two-year  term  to 
coincide  with  the  term  of  oHlce  of  the 
grower  and  handler  members  of  the 
committee.  To  qualify  to  be  nominated, 
public  member  and  alternate  member 
candidates  will  be  expected  to  certify 
that  they  are  able  to  devote  sufficient 
time  to  regularly  attend  committee 
activities  and  to  familiarize  themselves 
with  the  background  and  economics  of 
the  papaya  industry.  The  public  member 
and  alternate  member  must  be  residents 
of  the  production  area  and  not  represent 
any  agricultural  interest.  The  public 
member  and  alternate  are  not  to  have  a 
financial  interest  in.  or  be  associated 
with,  the  production,  processing, 
financing,  or  marketing  of  papayas. 
These  requirements  are  intended  to 
ensure  that  a  public  member  and 
alternate  from  within  the  production 
area  is  nominated  who  will  have 
sufficient  time  to  devote  to  committee 
activities,  will  fairly  represent  consumer 
interests,  and  will  not  be  influenced  by 
any  factions  within  the  industry. 

The  fourth  and  final  change  reduces 
the  number  of  grower  and  alternate 
members  any  one  grower  organization  is 
permitted  to  have  on  the  committee  from 
three  to  two.  This  will  allow  more 
grower  organizations  to  become 
involved  in  committee  decision-making 
and  provide  a  wider  range  of  viewpoints 
on  the  committee.  Representation  from 
many  grower  segments  is  desirable  to 
assure  that  there  will  be  full  discussion 
on  all  matters  before  the  committee  and 
that  all  views  are  expressed  before 
decisions  are  made. 

Based  on  this  action,  the  PAC  will 
consist  of  six  grower  members,  six 
handler  members,  and  one  pubic 
member  and  their  respective  alternates. 
With  the  reduction  of  one  grower 
position  in  District  2.  the  committee  size 
will  remain  at  13  members. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  March  10. 1989 
(54  FR  10155).  The  comment  period 
ended  April  10, 1989.  No  comments  were 
received. 

This  action  is  intended  to  provide  for 
additional  handler  and  public  input  and 
equitable  and  balanced  representation 
on  the  committee.  This  action  will  not 
im.pose  any  additional  costs  on 
producers  or  handlers.  Furthermore,  it 
will  increase  the  effectiveness  of  the 
committee  and  benefit  growers  and 
handlers. 

After  consideration  of  the  information  ' 
and  recommendation  submitted  by  the 
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f  ommittep.  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
f  olicy  of  the  .Ac!. 

Based  on  the  above,  the  Administrator 
cf  AMS  has  determined  that  thi-i  dctj.jn 
v.'ill  not  have  a  significant  economic 
1  npact  on  a  substantial  number  of  small 
entities. 

It  is  further  found  thj;  good  cause 
exists  for  not  postponing  the  effective 
c-ate  of  this  action  until  30  davs  after 
publication  in  the  Federal  Register  (5 
II.SC.  553).  It  IS  important  that  the 
changes  hereinafter  set  forth  be  in  effect 
fas  socn  as  possible  so  that  nomination 
r'eetings  for  the  new  term  of  office  can 
{■3  conducted  and  reflect  the  new 
committee  composition  as  provided  for 
i.\  this  final  action.  Nomination  meetings 
G-9  scheduled  to  begin  on  May  15, 1989. 

The  addi'ional  information  collection 
r':qu!rement3  resulting  from  the  addition 
cf  a  public  nember  to  the  committee 
\  IV e  been  approved  by  Office  of 
Nldnjgemer.t  and  Budget  under  the 
r'aperwnrk  Reduction  Act  of  1980.  44 
L'.S.C,  Chapter  35.  and  dssigned  OMD 
No.  0581-0102. 

Lists  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements  and  orders, 
!  ipayas,  Hawaii. 

For  the  reasons  set  forth  in  the 
f  -e^T.ble.  7  CT'R  Part  928  is  amended  as 
1  )llows:  (The  following  changes  will  be 
j-ublished  in  the  Code  of  Federal 
Regulations  1 

FART  928— PAPAYAS  GROWN  IN 
HAWAII 

1,  The  authority  citation  for  7  CFR 

Fart  928  continues  to  read  as  follows; 

Authority:  S<!C.s  1-19  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  928  120  is  revised  to  read  as 
follows: 

§923.120    Committee  reapportionment 

The  Papaya  Administrative 
Co."Trr.!!tee  shall  cons.st  of  13  m.embers 
and  alternate  members.  Six  of  the 
members  shall  represent  growers,  and 
six  shall  represent  handlers.  Four 
grower  members  and  their  alternates 
shall  represent  District  1.  one  grower 
member  and  alternate  shall  represent 
District  2,  and  one  grower  member  and 
alternate  shall  represent  District  3.  No 
grower  organization  shall  have  more 
than  two  members  on  the  committee. 
The  six  handler  members  shall  be 
nominated  from  the  production  area  at 
large.  One  voting  public  member  and 
alternate  shall  also  be  included  on  the 
committee.  The  eligibility  requirements 
and  nomination  procedures  for  the 
public  member  and  alternate  are 
specified  in  S  92n.l22. 


3.  A  new  I  928  122  is  added  to  read  as 
follows: 

;  928. 1 22    Public  member  eMglbHity 
requirements  and  nomination  procedures. 
h"  Tht'  putji:^,  rri.'mber  and  alternate 
member  shall  be  nominated  by  the 
Papaya  Administrative  Committee  and 
shall  serve  a  two-year  term  which 
coincides  with  the  term  of  the  grower 
and  handler  members  of  the  committee. 

(b)  Public  member  and  alternate 
member  candidates  should  be  able  to 
devote  sufficient  time  to  attend 
committee  activities  regularly  and  to 
familiarize  themselves  with  the 
background  and  economics  of  the 
papaya  industry. 

(c)  The  public  member  and  alternate 
member  shall  be  residents  of  the 
production  area. 

(d)  Pubhc  member  and  alternate 
member  candidates  shall  not  represent 
an  agricultural  interest  and  shall  not 
have  a  financial  interest  in,  or  be 
associated  with,  the  production, 
processing,  financing,  or  marketing  of 
papayas. 

Dated:  May  8. 1989. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
|FR  Doc.  89-11399  Filed  5-11-89;  8:45  am] 

BILLWO  CODE   34  10-02-M 


Rural  Electrification  Administration 

7  CFR  Part  1772 

iREA  Bulletin  345-150.  et  al.,  REA  Form 
Sl5aetal.| 

Telephone  Standards  and 
Specifications;  Construction  of  Direct 
Buried  Plant,  et  al. 

agency:  Rural  Electrification 
.\dministration.  USDA. 
ACTION:  Final  rules. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standards  and 
Specifications,  by  issuing  revised 
Bulletins:  345-150,  Specifications  and 
Drawings  for  Construction  of  Direct 
Buried  Plant,  REA  Form  515a;  345-151, 
Specifications  and  Drawings  for  Conduit 
and  Manhole  Construction.  RE.A  Form 
515c;  345-152,  Specifications  and 
Drawings  for  Underground  Cable 
Installation,  REA  Form  515d;  345-153, 
Specifications  and  Drawings  for 
Construction  of  Pole  Lines  and  Aerial 
Cables,  REA  Form  515f;  and  345-154, 
Specifications  and  Drawings  for  Service 
Entrance  and  Station  Protector 
Installation.  REA  Form  515g.  The  latest 


revision  of  these  specifications  was 
September  1979.  Since  that  date, 
significant  changes  have  occurred 
within  the  telephone  industry,  including 
changes  in  construction  materials, 
engineering  designs  and  procedures, 
testing  requirements  and  construction 
methods.  These  revised  forms 
incorporate  these  changes  into  the 
outside  plant  specifications.  The  major 
changes  are  the  addition  of  new 
construction  units  for  (1)  buried  filled 
fiber  optic  cable,  (2)  aerial  filled  fiber 
optic  cable,  (3)  aerial  filled  cable,  (4) 
fiber  optic  splicing,  (5)  aerial,  buried  and 
underground  splice  closures  and 
organizers  for  fiber  optic  cables,  (6) 
network  interface  devices,  (7) 
handholes.  and  (8)  underground  fiber 
optic  cable.  See  the  Background  section 
of  Notice  for  a  more  detailed  listing  of 
changes.  These  actions  will  make  it 
possible  for  REA  telephone  borrowers  to 
continue  to  provide  their  subscribers 
with  the  most  modern  and  efficient 
telephone  service. 

DATE:  These  final  rules  are  effective  July 
1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Garnett  G.  Adams,  Chief.  Outside  Plant 
Branch,  Telecommunications  Staff 
Division.  Rural  Electrification 
Administration.  Washington.  DC  20250- 
1500,  telephone  (202)  382-8667.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
these  rules  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above  office. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act.  as 
amended  (7  U.S.C.  901  et  seq  ),  REA 
hereby  amends  7  CFR  1772.97, 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issuing  revised 
Bulletins:  345-150,  Specifications  and 
Drawings  for  Construction  of  Direct 
Buried  Plant,  REA  Form  515a:  345-151, 
Specifications  and  Drawings  for  Conduit 
and  Manhole  Construction.  REA  Form 
515c;  345-152.  Specifications  and 
Drawings  for  Underground  Cable 
Installation.  REA  Form  515d;  345-15J. 
Specifications  and  Drawings  for 
Construction  of  Pole  Lines  and  Aerial 
Cables,  REA  Form  515f:  and  345-154. 
Specifications  and  Drawings  for  Service 
Entrance  and  Station  Protector 
Installation.  REA  Form  515g.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  on  December  30. 1983. 

These  actions  have  been  reviewed  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  These  actions  will 
not  (1)  have  an  annual  effect  on  the 


economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competition,  employment, 
investment  or  productivity,  innovation, 
or  on  the  ability  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Therefore,  these  rules 
have  been  determined  to  be  "not  major." 

'I  hese  actions  do  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  thai  promulgation  cf 
those  rules  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  432  et  seq.  |1976|)  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  regulation  contains  no 
information  or  recordkeeping 
requirement  which  requires  approval 
under  the  Paperwork  Reduction  Act  of 
19R0  (44  U.S.C.  3,507  et  seq.]. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852.  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  Final  Rule  related  Notice 
to  7  CFR  3015.  Subpart  V  (50  FR  47034. 
November  14, 1985),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

T  he  availability  of  the  specifications 
is  set  forth  in  the  bulletins. 

Background 

REA  has  issued  a  series  of 
publications  entitled  "bulletins"  which 
serve  to  implement  the  policies, 
procedures  and  requirements  for 
administering  its  loan  and  loan 
guarantee  programs  and  the  security 
instruments  which  provide  for  and 
secure  REA  financing.  In  the  bulletin 
series,  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  with  REA  loan 
funds.  REA  is  revising  REA  Bulletins 
345-150,  345-151,  345-152.  345-153,  and 
345-154.  These  specifications  were  last 
revised  in  September  1979.  Since  that 
time  there  have  been  many  technical 
changes  in  telecommunications.  New 
construction  materials,  such  as  fiber 
optic  cable,  filled  aerial  cable,  and 
network  interface  devices,  have  been 
introduced.  These  new  materials  require 
new  construction  and  installation 
specifications.  There  have  also  been 
changes  in  testing  and  grounding 


rpquirements  and  construction 
techniques.  Following  is  a  list  of  the 
main  changes  in  each  of  the 
specifications; 

1  REA  Form  515a.  Specifications  and 
Drawings  for  Construction  of  Direct 
Buried  Plant: 

a  Addition  of  larger  capacity  buried 
plant  pedestals  and  more  optional 
accessory  items  for  all  sizes  of 
pedestals. 

b.  inclusion  of  an  extra-large  serving 
area  interface  cabinet  and  additional 
accessory  options  for  all  size  cabinets. 

c.  Elimination  of  the  1  renched  Filled 
Cable  and  Wire  Assembly  Unit,  BFCT, 
Provides  a  suffix  'T'  to  the  Buried  Filled 
Cable  Unit.  BFC.  for  identification  of 
cable  whifh  wiU  he  placed  at  the 
specified  depth  by  trenching  only. 

d.  Inclusion  of  suffix  "P"  to  the  BFC 
unit  for  identification  of  predesignated 
buried  filled  cable  that  will  be  very 
difficult  to  bury. 

e.  Provision  for  suffix  "HIC"  to  the 
BFC  unit  to  indicate  screened  cable 
designated  for  TIC  carrier  systems. 

f.  Inclusion  of  assembly  units  for  the 
direct  burial  of  filled  fiber  optic  cable. 

g.  Inclusion  of  an  assembly  unit  for 
the  splicing  of  fiber  optic  cables. 

h.  Provisions  for  the  use  of  mini 
loading  coils 

i.  Provisions  for  designating  diameter 
and  length  of  rod.  including  use  of  suffix 
"S"  to  identify  sectional  ground  rods 
related  to  housing  ground  assemblies. 

j.  Fstablishment  of  (a)  a  Housing 
Ground  Assembly  Unit.  BM2B.  for  the 
installation  of  a  bonding  connector 
bracket  within  an  existing  housing  and 
(b)  an  existing  facility  bonding  unit, 
BM2C  for  bonding  new  cables  in 
existing  facilities, 

k.  Clarification  of  Ripping-Unit,  BM76, 
to  include  multiple  passes,  if  necessary 
to  achieve  required  depth. 

1.  Provisions  for  a  suffix  "O"  to  the  HB 
unit  to  identify  a  buried  splice  closure 
for  filled  fiber  optic  cable,  including  the 
fiber  organizer. 

m.  Clarification  of  the  definition  of  the 
Cable  Splicing  Assembly  Unit,  HC. 

n.  Elimination  of  the  use  of  a 
refraction  seismograph  in  determining 
the  soil  composition  for  burying  cable 
h\  plowing,  ripping,  and  trenching. 

2.  REA  Form  515c,  Specifications  and 
Drawings  for  Conduit  and  Manhole 
Construction: 

a.  Establishment  of  a  Section  UH — 
Handhole  Assembly  Unit  (Pedestrian 
Traffic  only) 

b.  Requirement  that  a  test  mandrel  be 
pulled  through  all  ducts  of  a  completed 
section  of  conduit  to  ensure  proper 
alignment. 

c.  Provision  allowing  precast 
manholes  and  collars  as  an  acceptable 


alternative  to  poured  manholes  and 
brick  collars. 

3.  REA  Form  515d.  Specifications  and 
Drawings  for  Underground  Cable 
Installation. 

a.  Clarification  of  the  definition  of  the 
Cable  Splicing  Assembly  Unit.  HC, 

b.  Establishment  of  a  Section  HO — 
Fiber  Optic  Splicing  Assembly  Units. 

c.  Combining  Sections  HU  and  HUF 
into  a  new  HU — Underground  Splice 
Closure  Assembly  Units  and  elimination 
in  the  new  HU  unit  of  the  distinction 
between  straight  and  straight-branch 
type  closures. 

d.  Provisions  for  I-IU  unit  options, 
identified  by  suffixes,  for  a  filled  splice 
closure,  a  filled  fiber  optic  splice  closure 
with  fiber  organizer  and  a  pressurized 
splice  closure. 

e.  Replacement  in  the  new  HU  unit 
designations  for  sizing  of  the  closure, 
with  cable  pair  count  and  guage  for 
previously-specified  cable  diameter  and 
closure  volume. 

f.  Provisions  for  suffixes  "H"  and 
"HIC"  in  Sections  U  and  UF  to  indicate 
screened  cables  for  Tl  and  TIC  carrier 
systems. 

g.  Provisions  for  the  use  of  mini 
loading  coils. 

h.  Establishment  of  a  Section  UO — 
Underground  Filled  Fiber  Optic  Cable 
Assembly  Units. 

4.  REA  Form  515f,  Specifications  and 
Drawings  for  Construction  of  Pole  Lines 
and  Aerial  Cables: 

a.  Establishment  of  a  Section  CO — 
Aerial  Filled  Fiber  Optic  Cable 
Assembly  Units. 

b.  Establishment  of  a  SecUon  CW — 
Aerial  Filled  Cable  Assembly  Units. 

e.  Provision  for  a  sufix  **A"  in  Sections 
C,  CO.  and  CW  to  indicate  when 
aluminum-clad  steel  strand  will  be  used. 

d.  Provision  for  suffix  "HIC"  in 
SecUons  C,  CF,  and  CW  to  indicate 
screened  cable  designated  for  TIC 
carrier  systems. 

e.  Deletion  of  Section  DW — Figure  8 
Distribution  Wire  Assembly  Units. 

f.  Provisions  for  broadening  the  types 
of  aerial  splice  closures  to  include  free- 
breathing,  nonfilled,  filled,  filled  type 
without  encapsulant.  pressurized,  and 
splice  closures  and  organizers  for  fiber 
optic  cables,  and  deleting  closures  for 
Figure  8  distribution  wire, 

g.  Clarification  of  the  definition  of  the 
HC — Cable  Splicing  Assembly  Units. 

h.  Establishment  of  a  Section  HO — 
Fiber  Optic  Splicing  Assembly  Units. 

i.  Provisions  for  an  extra  large  serving 
area  interface  cabinet  and  additional 
accessory  options  for  all  size  cabinets. 

j.  Elimination  of  the  NPE,  Guy 
Assembly  Units  on  Existing  Poles. 
Provided  a  suffix  "N"  under  the  PE  unit 
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to  identify  guys  in.stdlled  on  existing 
poles. 

k.  Provisions,  under  PF  for  plate  and 
screw  type  anchors. 

I  Provisions  for  a  five-pair 
unprotected  terminal  block  and  mini 
loadin;8  coils  in  the  PG  unit. 

m.  Deletion  of  assembly  units  PCS-l, 
PG17-1.  PG17-3,  PG33-l,'and  PG3,3-3  for 
Figure  8  distribution  wire 

n.  Deletion  of  assembly  units  PM30- 
26.  51.  and  101,  and  PM.52-2  from  Section 
PM-Ground  and  Miscclldneous 
Assembly  Units, 

5,  REA  Form  515g.  Specifications  and 
Drawings  for  Service  Entrance  and 
Station  Protector  Installation: 

a.  Clarification  of  the  measurement  of 
the  BM71-Rock  Excavating  Unit,  by 
adding  after  the  word  trenching,  the 
words  blasting,  sawing,  etc. 

b.  Establishment  of  a  Section  NI- 
Network  Interface  Assembly  Units. 
Provisions  under  the  .NI  unit  for 
numerous  options,  each  being  identified 
by  a  suffix,  to  indicate  the  many 


variations  that  the  assembly  unit  may 
take. 

c.  Provision  for  fuffix  "G"  under 
Section  P-Protector  Assembly  Units,  lo 
indicate  that  gas  tube  type  station 
protectors  are  to  be  furnished. 

d.  Deletion  of  assembly  units  Pi -9. 
P1-9F2,  P1-9F6.  Pl-10,  Pi-10F2  and  Pl- 
10F6  from  Section  P-Protector  Assembly 
Units. 

e.  Deletion  of  assembly  unit  PM3  from 
Section  PM-Ground  and  Miscellaneous 
Assembly  Units. 

f.  Deletion  of.  under  Section  SE- 
Service  Entrance  Assembly  Unit,  the 
requirement  whereby  a  drop  exceeding 
300  feet  is  charged  as  300  feet  to  SE  and 
the  remaining  distance  as  a  buried  filled 
cable  unit. 

These  additions  and  changes  are 
included  in  the  REA  specifications  so 
that  telephone  borrowers  can  continue 
to  provide  their  subscribers  with  the 
most  up-to-date  and  efficient  telephone 
service. 

No  public  comments  were  received  as 
a  result  of  publication  of  the  proposed 


rules  in  the  Federal  Register  on  October 
4.  1988. 

List  of  Subjects  in  7  CFR  Part  1772 

Loan  programs — communications. 
Telecommunications,  Telephone. 

In  view  of  the  above,  REA  hereby 
amends  7  CFR  1772  by  issuing  revised 
Bulletins  345-150.  345-151,  345-152.  345- 
153,  and  345-154. 

PART  1772— (AMENDED! 

1.  The  authority  cited  for  Part  1772  is 
revised  to  read  as  follows,  and  all 
authorities  following  the  sections  are 
removed. 

Authority:  7  U.S.C.  901  et  seq.,  7  U.S  C,  1^*21 
et  seq 

2.  The  table  in  §  1772.97  is  amended 
by  revising  the  entries  for  Bulletins  345- 
150.  345-151,  345-152.  345-153,  and  345- 
154  to  read  as  follows: 

§  1772.97    Incorporation  by  reference  of 
telephone  standards  and  specifications. 


PEA 

Bulletin 

No 


Soeot'caiion  No. 


Dale  last  issued 


Tide  of  standard  or  specificiation 


345-150  Form  515a - July  1989      .'. REA  Soecifications  and  Drawings  for  Construction  of  Dtrecl  Buried  Plant 

345-151  Forni  515c Jufy  1969     REA  Speci' cations  and  Drawings  for  Conduit  and  Manhole  Construction 

345-152  Form  5i5d _,»_ Jufy  '969 „ REA  Specifications  and  Drawings  lor  Underground  Cable  Installation 

345-'53  FormS'Sf > July  1989 BEA    Specifications   and    Drawings   lor   Construction   of   Pole   Line   and   Aenal   Cables 

345-154  Form  5i5g July  1989 BEA  Specifications  and  Drawings  lor  Sen/ice  Entrance  and  Station  Protection  Installation 


Da'ed  M,iy  8,  1989 
lack  Van  .Mark, 
Acting  Administrator. 
IFRDor  89-11404  Filed  5-ll-«9;  8:45  ami 

BILUMG  COOC  M10-1$-H 

Farmers  Home  Administration 

7  CFR  Parts  1944,  1955,  and  1965 

SFH  Loan  Making.  Security  Servicing 
and  Management  of  Inventory 
Property 

agency:  Farmers  Home  Administration, 

USD  A 

action:  Final  rule. 

SUMMARY:  Farmers  Flome 
.Administration  (FmHA)  amends  its 
regulations  on  the  making  of  single 
family  housing  (SFH)  subsequent  loans, 
security  servicing  and  the  management 
of  SFH  inventory  property.  This  action 
IS  tdk(  n  to  expand  and  clarify  the  intent 
of  the  regulations.  The  intended  effect  is 
to  make  FmHA  regulations  on  loan 
making,  security  servicing  and  the 


management  of  inventory  property 
clearer  and  more  responsive  to  the 
needs  of  the  Agency  and  the  public. 
EFFECTIVE  DATE:  [nne  12,  1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Halasz,  Senior  Realty 
Specialist,  Property  Management 
Branch,  Single  Family  Housing  Servicing 
and  Property  Management  Division. 
Farmers  Home  Administration.  USDA. 
Room  5309  South  Agriculture  Building. 
Washington,  DC  20250,  telephone  (202) 
382-1452. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  "nonmajor" 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  significant  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  Furthermore,  there  will  be  no 


adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  import  markets.  This  action 
is  not  expected  to  substantially  affect 
budget  outlay  or  affect  more  than  one 
agency  or  to  be  controversial.  The  net 
result  is  lo  provide  better  service  to 
rural  communities. 

Background  /Discussion 

On  July  25,  1988.  FmF^A  published  a 
proposed  rule  (53  FR  27863)  on  SFH  loan 
making  and  management  of  inventory 
property.  FmHA  now  publishes  these 
proposed  revisions  for  final  rule.  In 
addition,  FmHA  is  making  changes  to 
implement  provisions  of  recent 
legislation  and  to  include  two  cross 
reference  and  clarification  changes  in  its 
SFH  security  servicing  regulations. 

On  September  14. 1988.  FmHA 
published  an  interim  final  rule  (with 
request  for  comments]  (53  FR  35638) 
pursuant  to  the  Agricultural  Credit  .'\rt 
of  1987  which  include  changes  to  7  CFR 


Part  1955.  That  rulemaking  action 
primarily  affects  farmer  program 
(CON ACT)  portions  of  the 
aforementioned  Part.  This  rulemaking 
action  primarily  affects  housing 
borrowers/properties  and  has  no  impact 
on  the  intent  or  changes  m  7  CFR  Part 
1955  as  a  result  of  the  Agricultural 
Credit  .^ct  of  1987. 

Programs  Affected 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  N'os: 

10  410     Low  income  housing  loans. 

10.411     Rural  housing  site  loans. 

10415     Rural  rental  housing  loaris, 

10.417     Very    low    income    housing    rrpair 

loans  and  grant.i, 
10.427    Rural  rental  assistance  pajTTients. 


Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  .\oticc(s)  !o  7  CFR  Part 
3015.  Subpart  V,  10.410  and  10.417  and 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials.  The  remaining 
programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
ac'ion  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1909.  Public 
Law  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  fmal  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612),  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  econom.ic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
directly  involve  small  entities  nor  does 
it  add/remove  any  authorities  which 
would  affect  small  entities. 

Discussion  of  Comments 

The  proposed  rule  published  in  the 
Federal  Register  (53  FR  27863)  on  July 
25,  1988,  provided  for  a  60-day  comment 
period.  Nine  comments  were  received 
during  the  60-day  comment  period.  Four 
comments  were  received  shortlv  after 


the  comment  period,  and  although 
received  late,  were  considered  in 
developing  this  final  rule.  Of  the  13 
comments,  12  were  from  housing 
advocacy  groups  relating  to  FmHA 
proposal  to  make  single  family  houses 
available  for  lease  to  community  based 
organizations  to  shelter  the  homeless. 
One  comment  was  received  relating  to 
historic  preservation  as  it  relates  to 
inventory  property.  No  comments  were 
received  from  Agency  personnel.  The 
following  is  a  summary  of  the  comments 
by  section  number: 

Part  1944— Subpart  A 

Section  1944.17(f) — This  section  deals 
with  making  subsequent  Section  502 
loans  for  essential  repairs  even  though 
the  subsequent  loan  may  cause  the  total 
indebtedness  to  exceed  the  market 
value  of  the  security.  No  comments  were 
received.  Therefore,  the  Agency  adopts 
the  proposed  rule. 

Part  1955— Subpart  B 

Section  W55. 55(e) — This  sectiwi  deals 
with  off-site  procurements.  No 
comments  were  received.  Therefore,  the 
.•\gfncy  adopts  the  proposed  rule, 
however,  it  has  been  renumbered  to 
5  l!l--  55(0 

5/'(,  .'/''D  195.1. 6() — Th;s  section  deals 
w  ith  redemption  rights.  No  comments 
were  received.  Therefore,  the  Agency 
adopts  the  proposed  rule. 

Srrtion  1955.61 — This  section  deals 
with  evictions  of  persons  occupying 
inventorv  property.  No  comments  were 
received.  Therefore,  the  .Agency  adopts 
the  proposed  rule. 

Section  19B5.Bj(cI — Thi.s  section  deals 
with  the  suitability  dctcnnination  of 
s:np!e  family  housing  prfiperty.  No 
comrnrnls  were  recei\'ed.  Therefore,  the 
.Agency  adopts  the  proposed  rule. 

Section  1955.64 — This  section  deals 
with  the  repair  policy  of  housing 
property  A  comment  was  received 
regarding  §  1955.64(a).  The  commentor 
suggested  that  Fm.HA  provide  guidance 
on  how  a  servicing  official  can  identify 
historic  property.  Guidance  on  making 
this  determination  is  currently  contained 
in  §  1955  137  of  Subpart  C  of  Part  1955. 
FmH.^  concurs  that  guidance  should  be 
provided  in  §  1955.64(a)  and  has 
included  a  reference  to  §  1955.137(b).  A 
comment  was  received  regarding  FmHA 
policy,  as  it  relates  to  historic  property, 
of  not  repairing  property  defined  as 
"Nonprogram  (.NPJ"  unless  the  cost  of 
repairs  would  increase  the  market  value 
of  the  property  by  at  least  the  cost  of  the 
repairs.  FmHA  policy  is  not  to  repair 
any  NP  property  unless  the  repairs  will 
increase  the  market  value  by  a  like 
amount.  However,  the  regulation  has 
been  expanded  to  clarify  that  FmHA 


will  make  necessary  repairs  to  preserve 
the  historic  integrity  of  properties  that 
are  or  are  not  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 

Section  1955.66 — This  section  deals 
with  leasing  SFH  inventory  property.  A 
commentor  suggests  that  FmHA  include 
in  this  section  a  provision  on  the  leasing 
of  historic  properties  to  protect  their 
historic  integrity.  FmHA  concurs  with 
this  recommendation  and  has  adopted 
same. 

Section  1955.72 — This  section  deals 
with  utilization  of  inventory  property  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  or  by  public  bodies  and 
nonprofit  organizations  to  shelter  the 
homeless.  With  one  exception,  all  the 
cocnments  received  on  this  proposed 
rule  dealt  with  utilization  of  FmHA 
single  family  housing  inventory  property 
by  the  homeless.  The  comments  can  be 
summarized  into  nine  separate  areas 
which  are  addressed  as  follows: 

1.  Tbe  first  comment  addresses 
Exhibit  C  to  7  CFR  Part  1955.  Subpart  B. 
This  exhibit  was  not  published  in  the 
Federal  R<  .isler.  however,  it  can  be 
obtaiiied  a;  any  FmHA  office.  The 
commentors  recommend  this  exhibit  be 
published  in  the  Federal  Register.  The 
exhibit  contains  a  fact  sheet,  the 
Agency's  Memorandum  of 
Understanding  with  the  Department  of 
f  leahfa  and  Human  Services  regarding 
the  availability  of  FmHA  properties  for 
lease  by  pabhc  bodies  and  nonproFit 
of^anizations  to  provide  transitional 
housing  for  the  homeless,  and  a  sample 
lease  form.  FmHA  intention  in  not 
publishing  this  exhibit  is  to  provide  the 
necessary  flexibility  to  administer  such 
a  program.  The  bulk  of  the  exhibit  is  a 
sample  lease.  Leases  vary  from  state  to 
state.  If  a  lease  were  published  as  a 
section  of  the  subject  regulation,  no 
changes  could  be  made  to  the  sample 
without  proper  clearances.  If  the  lease 
did  not  comply  with  a  State  law  or 
contained  a  provision  inconsistent  with 
the  intent  of  the  lease,  FmHA  could  not 
revise  it  without  a  lengthy  and  formal 
clearance  process  which  could  take 
several  months  and  effectively  prevent 
the  utilization  of  property  by  the 
homeless.  Through  our  network  of  over 
2,000  local  FmHA  offices,  we  believe 
that  the  exhibit  is  readily  available  to 
the  public,  and  provides  the  flexibility 
and  responsiveness  necessary  to 
administer  this  program.  Therefore,  the 
Agency  does  not  adopt  this  suggestion. 

Based  upon  comments  received. 
FmHA  has  broadened  the  information 
contained  in  the  exhibit  The  exhibit 
references  changes  (as  addressed  in  this 
rulemaking  document)  and  Bpecifically 
addresses  responsibilities  of  FmHA  and 
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the  public  body  or  nonprofit 
organization  to  ensure  success  of  the 
program.  Due  to  intervening 


FmHA  will  now  make  these  properties 
available  for  lease  for  up  to  10  years, 
therefore  making  recovery  of  repair 
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In  Fiscal  Year  1988.  FmH.A  arquirpd 
approximately  15,000  single  family 
dwellings.  To  notify  all  public  bodies 
and  nnnnrofit  orsjanizations  of  all 
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9.  The  ninth  comment  suggested  that 
FmH.\  provide  technical  assistance 
grants  to  public  bodies  and  nonprofit 
orcanizations  to  imnlement  this 


reasonable  cause  for  concern  over  these 
comments:  however,  we  offer  the 
following  statistics  to  support  this 
findine,  Accnrdins  to  the  I!58f)  i  cnsns. 


Therefore.  Chapter  XVIII,  Title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 
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the  public  body  or  nonprofit 
org.Tnizaiion  to  ensure  success  of  the 
program  Due  to  intervening 
amendments  made  to  Subpart  B,  the 
information  which  was  contained  in 
proposed  Exhibit  C  is  now  contained  in 
Exhibit  D 

2.  The  second  comment  deals  with 
FmHA  intention  to  make  available  for 
lease  to  public  bodies  and  nonprofit 
organizations  to  provide  transitional 
housing  for  the  homeless  only  properties 
which  have  been  defined  by  the  Agency 
as  ■Nonprogram  (N'P). "  The  commentors 
believe  tha'  Fmli.A  should  make  both 
program  and  nonprogram  (NP)  units 
available  for  lease  under  this  program. 
The  purpose  of  the  FmH.A  program  is  to 
provide  Financial  assistance  to  program 
applicants  with  very-low.  low,  or 
moderate  income  to  purchase  adequate 
but  modest  housing  m  rural  areas. 
AltliCugh  there  is  no  statutory 
requirement  to  do  so.  FmHA  believes 
program  properties  should  be  made 
available  for  purchase  by  program 
applicants.  This  policy  is  strongly 
supported  by  housing  advocacy  groups. 
This  furthers  the  objectives  of  the 
Section  502  rural  housing  program. 
Makinij  program  properties  available  for 
extended  leases  would  remove  these 
properties  from  the  housing  siock  for 
potential  applicants.  Accordingly, 
FmHA  does  not  adopt  this  comment. 
However.  FmHA  will  sell  a  program 
property  to  a  public  body  or  nonprofit 
organization  for  shelter  for  the  homeless 
and  provide  such  entities  with  the  same 
preference  as  a  program  purchaser. 

3.  The  third  comment  deals  with 
FmHA  proposal  to  lease  properties  to 
public  bodies  and  nonprofit 
organizations  for  a  period  not  to  exceed 
three  years.  Commentors  recommended 
the  period  be  extended  from  three  to  ten 
or  fifteen  years.  This  would  permit  use 
of  Housing  and  Urban  Development 
(HUD)  transitional  housing  funds  to 
cover  operating  costs,  for  which  a  10- 
year  lease  is  required.  FmHA  concurs 
with  this  comment,  and  will  make 
properties  available  for  lease  up  to  10 
years. 

4.  The  fourth  comment  deals  with 
FmHA  proposal  to  require  the  sponsor 
to  bring  the  property  to  habitable 
condition,  if  not  already  habitable, 
before  it  can  be  utilized  to  shelter  the 
homeless.  The  first  concern  was  due  to 
the  proposed  length  of  the  lease 
(proposed  for  three  years),  which  would 
not  provide  sponsors  with  the 
opportunity  to  recover  such  costs.  The 
second  concern  had  to  do  with  the 
sponsors  financial  ability  to  make  such 
repairs,  possibly  making  the  program 
unworkable.  As  mentioned  above, 


FmHA  will  now  make  these  properties 
available  for  lease  for  up  to  10  years, 
therefore  making  recovery  of  repair 
costs  feasible.  In  addition,  FmHA  will 
bear  the  costs  of  removing  any  health  or 
safety  hazards  from  the  property  prior  to 
formally  executing  a  lease.  The  sponsor 
will  be  responsible  for  cosmetic  type 
repairs  such  as  painting,  floor  covering, 
etc. 

5.  The  fifth  comment  deals  with 
FmHA  making  inventory  properties 
available  for  sale  to  public  bodies  and 
nonprofit  organizations.  The  subject 
proposed  rulemaking  action  only  dealt 
with  making  properties  available  for 
lease,  not  sale,  Therefore.  FmHA  will 
not  address  this  comment  at  this  time. 
but  will  propose  another  rulemaking 
action  in  the  very  near  future  to  address 
sale  of  inventory  property  to  shelter  the 
homeless.  In  the  interim,  there  is  nothing 
to  preclude  a  public  body  or  nonprofit 
organization  from  purchasing  FmHA 
inventory  property  under  the  sale 
provisions  contained  in  Subpart  C  of 
Part  1955  of  this  chapter.  Some  of  the 
suggested  additions  to  our  sale 
procedures  to  facilitate  this  program 
include:  a  special  retention  time  for 
which  (program  or  nonprogram) 
inventory  properties  are  held 
exclusively  for  sale  to  public  bodies  and 
nonprofit  organizations:  a  discount  of  10 
percent  off  the  price  at  which  the 
property  was  most  recently  offered  for 
sale:  payment  of  all  closing  costs  of  the 
transferee  (the  purchaser)  by  Fml  lA: 
priority  to  occupants  of  these  properties 
to  obtain  FmHA  financing  should  the 
sponsor  desire  to  sell  same;  no  program 
or  nonprogram  inventory  properties 
should  be  sold  to  other  than  program 
applicants  or  public  bodies  and 
nonprofit  organizations  until  after 
referral  to  HUD  for  a  determination  of 
whether  the  property  should  be  made 
available  to  the  homeless;  a  fifty  year 
repayment  plan,  availability  of  tw  o 
percent  of  the  mortgage  amount  for 
transfer  costs,  reduced  interest  rates. 
and  no  down  payment  requirement 
when  the  sale  is  to  a  public  body  or 
nonprofit  organization. 

6.  The  sixth  comment  suggests  that 
FmHA  develop  and  maintain  a  list  of 
community  based  organizations 
interested  in  obtaining  such  properties 
for  lease,  purchase  or  conversion  for  the 
benefit  of  very-low,  low-income  or 
homeless  persons  and  families,  and 
notify  such  organizations  of  the 
availability  of  FmHA  inventory 
properties.  While  FmHA  is  interested  in 
working  with  such  organizations  and 
public  bodies,  we  believe  such  an  entity 
should  make  contact  with  FmHA  if  they 
are  interested  in  our  inventory  property. 


In  Fiscal  Year  1988.  FmH.^  arquirpd 
approximately  15,000  single  family 
dwellings.  To  notify  all  public  bodies 
and  nonprofit  organizations  of  all 
available  FmHA  inventory  property 
would  be  burdensome  on  FmHA 
personnel  and  the  public  body  or 
nonprofit  organization  if  there  was 
no  need  for  such  properties.  Each  of  our 
approximately  2000  county  offices  is 
aware  of  inventory  properties  available 
for  sale  and/or  lease  in  the  County 
Office  area  and  will  provide  a  list  of 
such  properties  upon  request  from  a 
public  body  or  nonprofit  organization. 
To  create  a  constant  stream  of 
paperwork  from  FmHA  to  these  entities 
does  not  appear  to  be  cost  or  time 
effective  for  either  party.  FmHA  stands 
ready  and  willing  to  assist  any  such 
entity  which  desires  to  purchase  or 
lease  an  FmHA  inventory  property. 
Therefore,  this  comment  is  not  adopted. 

7,  The  seventh  comment  relates  to 
prohibitions  against  the  use  of  other 
federal  funds  or  public  monies  in 
acquiring,  leasing  or  otherwise  making 
use  of  FmHA  inventory  units  to  shelter 
the  homeless.  There  was  no  such 
prohibitions  in  the  proposed  rule  nor  do 
we,intend  to  create  same  in  this  final 
rulemaking  action.  FmHA  strongly 
supports  the  utilization  of  other  public 
monies,  or  private  fund.':,  to  support  this 
endeavor. 

8.  The  eighth  comment  centers  around 
one  of  the  conditions  of  the  proposed 
sample  lease  of  FmHA  inventory 
property  to  public  bodies  and  nonprofit 
organizations.  The  sample  lease  states 
that  such  properties  will  provide 
"temporary"  housing  for  the  homeless  in 
rural  areas.  The  commentor 
recommends  that  FmHA  impose  use 
restrictions  on  the  sale  of  properties  for 
low  income  and  homeless  persons  and 
fdniilies,  but  that  no  such  restrictions  be 
imposed  in  any  lease.  FmHA  partially 
concurs  with  this  comment.  We  concur 
that  the  term,  "temporary  housing  for 
the  homeless,"  may  be  too  restrictive, 
however,  having  no  use  restrictions  in  a 
lease  could  invite  abuse  and  leave  the 
Agency  and  the  public  body  or  nonprofit 
organization  open  to  potential  criticism. 
FmHA  will  amend  the  lease  to  limit  the 
use  of  the  property  to  provide 
transitional  housing  for  the  homeless. 
Comments  concerning  the  sale  of 
property  are  not  appropriate  to  this 
rulemaking  action,  but  we  will  consider 
the  comment  in  the  development  of  our 
proposed  rulem.aking  action  on  the  sale 
of  the  subject  properties.  Under  present 
rules,  if  a  public  body  or  nonprofit 
organization  wants  to  purchase  a  FmHA 
inventory  property,  no  use  restrictions 
are  imposed. 


9.  The  ninth  comment  suggested  that 
FmHA  provide  technical  assistance 
grants  to  public  bodies  and  nonprofit 
organizations  to  implement  this 
program.  While  FmHA  concurs  that 
public  bodies  and  nonprofit 
organizations  may  need  technical 
assistance  to  make  this  a  successful 
endeavor  and  is  pleased  to  make 
properties  available  to  achieve  this  goal, 
there  are  no  appropriations  for  this 
purpose:  therefore.  FmHA  cannot  adopt 
this  comment. 

10.  A  final  com,ment  was  received 
relating  to  advertising  and  sale  of  FmHA 
inventory  property  in  the  State  of 
Alabama.  Although  the  subject 
rulemaking  action  does  not  address  sale 
provisions  or  advertising  practices  of  the 
Agency,  contained  in  7  CFR  Part  1955. 
Subpart  C,  the  comment  is  considered. 
The  commentors  first  concern  is  that 
FmHA  is  not  providing,  through  real 
estate  brokers,  sufficient  outreach  or 
advertising  to  reach  minority  applicants 
for  the  purchase  of  inventory  property. 
All  open  listing  agreements  and 
exclusive  broker  contracts  between 
FmHA  and  real  estate  brokers  contain 
Nondiscrimination  Certifications.  The 
Nondiscrimination  Certification  requires 
real  estate  brokers  to  follow  "Fair 
Housing"  guidelines;  train  agents  in 
nondiscrimination  policies  and  laws; 
utilize  minority  media  when  advertising 
FmHA  properties  for  sale  in 
predominantly  white  neighborhoods; 
and  follow  nondiscriminatory  hiring 
policies.  All  advertising  is  required  to 
contain  the  "Equal  Opportunity 
Housing"  logo.  FmHA  regulations 

(§  1955.146(c)),  require  special  efforts  to 
reach  minority  purchasers.  When  FmHA 
lists  five  or  more  properties  for  sale 
under  an  exclusive  listing  agreement  in 
the  same  subdivision,  an  "Affirmative 
Fair  Housing  Marketing  Plan  '  is 
required.  The  commentors  second 
concern  is  that  real  estate  brokers  are 
discouraging  sales  to  minority 
purchasers.  No  specific  cases  were 
mentioned,  therefore  FmHA  could  not 
investigate;  however,  the  commentor 
stated  they  called  real  estate  brokers 
handling  FmHA  inventory  property 
sales  and  requested  a  list  of  all  FmHA 
inventory  properties  available  for  sale. 
The  brokers  responded  by 
recommending  that  the  potential 
purchaser  identify  the  area  in  which 
they  desire  to  purchase  a  property  and 
then  recontact  the  broker  to  determine  if 
any  properly  is  available.  It  is  common 
practice  for  a  real  estate  broker  to  ask  a 
purchaser  to  identify  his  or  her 
requirements  in  order  to  locate  and 
show  only  those  properties  which  would 
meet  them.  FmHA  does  not  find 


reasonable  cause  for  concern  over  these 
comments;  however,  we  offer  the 
following  statistics  to  support  this 
finding  According  to  the  1980  census, 
twenty  six  percent  of  the  residents  of 
Alabama  are  minority.  For  the  fiscal 
year  ending  September  30, 1988,  forty- 
three  percent  of  all  FmHA  SFH  loans 
made  in  Alabama  were  to  minorities. 
For  that  same  period,  forty-five  percent 
of  ail  FmHA  credit  sales  in  Alabama 
were  made  to  m,inorities. 

In  addition  to  the  aforementioned 
re\isions.  FmHA  is  also  making  the 
following  cross-reference  amendments 
and  clarificafions  to  Subpart  C  of  Part 
1965; 

1.  In  §  1965.104(b)(3).  a  cross-reference 
is  made  to  the  revision  made  in  this 
rulemaking  action  to  Subpart  A  of  Part 
1944  of  this  chapter  regarding 
subsequent  SFH  loans. 

2.  In  §  1965.105(b]|2)  regarding 
payment  of  taxes  by  FmHA  on  behalf  of 
the  borrower,  there  is  insufficient 
guidance  provided  on  how  these  taxes 
are  amortized.  Although  §  1965.105 
contains  a  paragraph  on  amortizing  the 
tax  voucher,  there  is  no  specific 
reference  to  this  paragraph  in  paragraph 
(b)(2).  Accordingly,  we  have  included  a 
cross-reference  to  clarify  this  section. 
This  amendment  was  not  proposed  for 
rulemaking  since  it  is  merely  an 
administrative  cross-reference  insertion. 

3.  In  §  1965.104(e)(2)  regarding 
amortizing  tax  vouchers,  there  is  no 
cross-reference  to  Subpart  G  of  Part 
1951  of  this  chapter.  Subpart  G  contains 
SFH  servicing  regulations  and 

prov  isions  on  amortizing  vouchers. 
Accordingly,  we  have  included  a  cross- 
reference  to  clarify  this  subparagraph. 
This  amendment  was  not  proposed  for 
rulemaking  since  it  is  merely  an 
administrative  cross-reference  insertion. 

List  of  Subjects 

7  CFR  Part  1944 

Grant  programs — Housing  and 
community  development.  Home 
improvement,  Loan  programs — Housing 
and  community  development.  Low  and 

moderate  income  housing — Rental, 
Mobile  homes.  Mortgages,  Rural 
housing.  Subsidies. 

7  CFR  Part  1955 

Government  acquired  property, 
Gov{!rnment  property  management. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure.  Loan  programs,  Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental. 
Rural  areas. 


Therefore,  Chapter  XVIII,  Title  7. 
Code  of  Federal  Regulations,  is 

amended  as  follows: 

PART  1944—HOUSlNG 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480.  5  U.S.C.  301.  7 
CFR  2.23.  7  CFR  2  70. 

Subpart  A  — Scct;on  5C2  Ri,.,'al  Housing 
Loan  Polices.  Procec: •,..■€"-  ancj 
Authorizations 

2.  In  S  1944.17,  paragraph  (f)  is  added 
to  read  as  follows: 

§1944.17     Maximum  loan  amounts. 

(f)  When  a  subsequent  loan  is  needed 
for  repairs  essential  to  protect  the 
Government's  security  interest,  the  total 
FmHA  indebtedness  may  exceed  the 
market  value  of  the  security  by  no  more 
than  the  amount  of  the  subsequent  loan 
plus  a  reasonable  amount  for  closing 
costs. 

PART  1955— PROPERTY 
MANAGEMENT 

3.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C.  1480,  5 
U.S.C.  301.  7  CFR  2.23.  7  CFR  2.70. 


Subpart  B— Managemer?  of  P' 


-y 


4.  In  §  1955.55.  paragraph  (f]  is  added 
to  read  as  follows: 

?  1955.55    Taking  abanoonec  rea;  or 

chattel  property  into  custody  and  related 
actions 

.  *         « 

(f)  Off-site  procurements. 
Circumstances  may  require  off-site 
procurement  action(s)  to  be  taken  by 
FmHA  to  protect  custodial,  security  or 
inventory  property  from  damage  or 
destruction  and/or  protect  the 
Government's  investment  in  the 
property.  Such  procurements  may 
include,  but  are  not  limited  to 
construction  or  reconstruction  of  roads, 
sewers,  drainage  work  or  utility  lines. 
This  type  work  may  be  accomplished 
either  through  FmHA  procurement  or 
cooperative  agreement.  However,  if 
FmHA  is  obtaining  a  service  or  product 
for  itself  only,  it  must  be  a  procurement 
and  any  such  actions  will  be  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office). 
Funding  will  come  from  the  appropriate 
insurance  fund. 

(1)  Conditions  for  procurement.  Such 
expenditures  may  be  made  only  when 
all  of  the  following  conditions  are  met: 


:o:22 


I 
Fed.'^ral  Register  /  Vnl    54,  NO    9\  /  Friday,  N!ay  12.  1S09  /  Rules  and  Regulations 


!ii  .■V  determination  is  made  that 
failure  to  procure  work  would  likely 
result  in  a  property  loss  greater  tiian  the 


t>  ^  n  ti  n  I 


5  1955.60     Inventory  property  subject  to 
redemption  t>y  ttie  borrower. 

If  inventory  property  is  subject  to 
'i  !er:iDtion  rights,  the  State  Director, 


a  property  is  suited  for  retention  in  the 
program,  items  such  as  size,  design, 
possible  health  and/or  safety  hazards 
and  obsolescence  due  to  functional. 


Federal  Register  /  Vol.  54.  No.  91   /  Friday.  May  12. 


1^J89  /  Rulf.  ,i.'i.!  Regulations  20523 


official  is  responsible  for  initiating 
actions  to  assure  that  the  value  of  the 
inventory  property  is  preserved.  If  real 
property  (exclusive  of  imorovemenisl  is 


(ii)  Nonprogram  (NP)  property.  NP 
property  should  be  cleaned,  free  of  trash 

I  dwelling  and  lot),  and  made 


which  would  be  payable  by  a 
homeowner. 


nrpcnnf aKlo  tr- 


I 
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red.-iral  Register  /   Vol.  54,  Nij    91   /  Friday,  N!.iy  12.  1909  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No 


91   /  Friday,  Mav  12,  1989  /   R;. 


2n,')23 


|i)  A  determination  is  made  that 
f'uiure  to  procure  work  would  likely 
rrsult  m  a  proper'A  loss  (?rea;er  than  the 
pvpenditure: 

(ii)  There  are  .lot  other  feasible  means 
(including  cooperative  agreements)  to 
arcomphsh  the  same  result; 

I  !,i)  The  recovery  of  such  advance(s) 
13  not  authorized  by  security 
instruments  in  the  case  of  security  or 
custodial  property  (no  such  limitation 
exists  for  inventory  propertv): 

(iv)  Written  documentation  supporting 
subparagraphs  (i),  (ii)  and  (iii)  has  been 
obtained  from  the  authorized  program 
official; 

(v)  Approval  has  been  obtained  from 
the  appropriate  Assistant  Administrator. 

(2)  Direct  procurement  action.  Where 
direct  procurement  action  is 
coiilempldled.  an  opinion  must  be 
obtained  from  the  Regional  ,-\ttorney 
that: 

(i)  FmHA  has  t.'ie  duthori'y  to  enter 
the  off-site  property  to  accomplish  the 
contemplated  work,  or 

(li)  A  spef:ific  legal  entity  has 
authority  to  grant  an  easement  (right-of- 
way)  to  FmHA  for  the  contemplated 
work  and  such  an  easement,  in  a  form 
approved  by  the  Regional  Attorney,  has 
been  obtained. 

(3)  Cooperative  agreements. 
Cooperative  agreements  between  FmHA 
and  other  entities  may  be  made  to 
accomplish  the  requirement  where  the 
principal  purpose  is  to  provide  money, 
property,  services  or  items  of  value  to 
slate  or  local  governments  or  other 
recipients  to  accomplish  a  public 
purpose.  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  office)  is  an 
example  of  a  typical  cooperative 
agreement,  A  USDA  handbook 
providing  detailed  guidance  for  all 
parties  is  available  from  the  L'SDA — 
Office  of  Operations  and  Finance. 
Although  cooperative  agreements  are 
not  a  contracting  action,  the  authority. 
responsibility  and  administration  of 
these  agreements  will  be  handled 
consistent  with  contracting  actions. 

(4)  Consideration  of  maintenance 
agreements.  Maintenance  requirements 
must  be  considered  in  evaluating  the 
economic  benefits  of  off-site 
procurements.  Where  feasible, 
arrangements  or  agreements  should  be 
made  with  state,  local  governments  or 
other  entities  to  ensure  continued 
maintenance  by  dedication  or 
acceptance,  letter  agreements,  or  other 
applicable  statutes. 

5.  Sections  1955.60  and  1955.61  are 
revised  to  read  as  follows: 


§  1955.60     Inventory  property  subject  to 
redemption  tjy  Itie  borrower. 

If  inventory  property  is  subject  to 
redemption  rights,  the  State  Director, 
with  prior  approval  of  OGC,  will  issue  a 
State  Supplement  giving  guidance 
concerning  the  former  borrower  s  rights. 
whether  or  not  the  property  may  be 
leased  or  sold  by  the  Government, 
payment  of  taxes,  maintenance,  and  any 
other  items  OGC  deems  necessary  to 
comply  with  Slate  laws.  Routine  care 
and  maintenance  will  be  provided 
according  to  {  1955.64  of  this  subpart  to 
preserve  and  protect  the  property. 
Repairs  are  limited  to  those  essential  to 
prevent  further  deterioration  of  the 
property  or  to  remove  a  health  or  safety 
hazard  to  the  community  in  accordance 
with  §  1955.64(a)  of  this  subpart  unless 
State  law  permits  full  recovery  of  cost  of 
repairs  in  which  case  usual  policy  on 
repairs  is  applicable.  If  the  former 
borrower  with  redemption  rights  has 
possession  of  the  property  or  has  a  right 
to  lease  proceeds,  FmHA  will  not  rent 
the  property  until  the  redemption  period 
has  expired  unless  the  State  Director 
obtains  prior  authorization  from  OGC. 
Further  guidance  on  sale  subject  to 
redemption  rights  is  set  forth  in 
§  1955.138  of  Subpart  C  of  this  Part. 

§  1955.61     Eviction  o4  persons  occupying 
Inventory  real  property  or  dispossession  of 
persons  in  possession  of  ctiattel  property. 

Advice  and  assistance  will  be 
obtained  from  OGC  where  eviction  from 
realty  or  dispossession  of  chattel 
property  is  necessary.  Where  OGC  has 
given  written  authonzalion,  eviction 
may  be  effected  through  State  courts 
rather  than  Federal  courts  when  the 
former  borrower  is  involved,  or  through 
local  courts  mstead  of  Federal/Sta'e 
courts  when  the  party  occupying/ 
possessing  the  FmHA  property  is  not  the 
former  borrower.  In  those  cases,  a  State 
Supplement  will  be  issued  to  provide 
explicit  instructions.  For  MFH.  eviction 
of  tenants  will  be  handled  in  accordance 
with  Subpart  L  of  Pari  1944  of  this 
chapter  and  with  the  terms  of  the 
tenant's  lease.  If  no  written  lease  exists, 
the  State  Director  will  obtain  advice 
from  OGC. 

6.  In  §  1955.63,  paragraph  (c)  is  revised 
to  read  as  follows: 

5  1955  63     Suitability  determination. 

«  *  •  •  • 

(c)  Housing  property.  Property  which 
secured  housing  loans  will  be  classified 
as  "program"  or  "nonprogram  (NP). " 
After  a  determination  of  whether  the 
property  is  suited  for  retention  in  the 
respective  program,  the  repair  policy 
outlined  in  §  1955.64(a)  of  this  subpart 
will  be  followed.  In  determining  whether 


a  property  is  suited  for  retention  in  the 
program,  items  such  as  size,  design, 
possible  health  and/or  safely  hazards 
and  obsolescence  due  to  functional, 
economic,  or  locational  conditions  must 
carefully  be  considered.  Generally. 
program  property  will  meet,  or  can  be 
realistically  repaired  to  meet,  the 
standards  for  existing  housing  outlined 
in  Subpart  A  of  Part  1944  of  this  chapter 
except  the  requirements  relating  to  size 
and/or  design  features  will  not  be 
considered  provided  the  properly  is 
typical  of  modest  homes  in  the  area.  The 
cost  of  repairs  will  generally  not  be 
considered  in  determining  suitability. 
Since  houses,  sites  and  locations  vary 
widely  throughout  the  country, 
discretion  and  sound  judgment  must  be 
used  in  determining  suitability.  The 
majority  of  houses  FmHA  acquires  will 
be  suited  for  retention  and  classified  as 
program  property.  In  some  instances, 
property  will  not  be  suited  for  retention 
in  the  program  and  will  be  classified  as 
"nonprogram  (NP)"  property.  Situations 
of  this  type  include,  but  are  not  limited 
to: 

(1)  A  dwelling  which  has  been 
enlarged  or  improved  to  the  point  where 
it  is  clearly  above  modest  in  size,  design 
and/or  cost. 

(2)  When  a  determination  is  made  that 
the  property  should  not  have  been 
financed  originally. 

(3)  A  dwelling  brought  into  the 
program  as  an  existmg  dwelling  which 
met  program  standards  at  the  lime  it 
was  originally  financed  by  FmHA  but 
which  does  not  conform  to  current 
policies.  This  includes  older  and/or 
larger  houses  of  a  type  which  have 
proven  to  create  excessive  energy  and/ 
or  maintenance  costs  to  very-low  and 
low-income  borrowers. 

(4)  A  dwelling  which  is  obsclete  due 
to  location,  design,  construction  or  age. 

(5)  A  dwelling  which  requires  major 
redesign/renovation  to  be  brought  to 
program  standards. 

•         *         t         •         * 

7.  In  §  1955.64,  the  introductory  text 
and  paragraphs  (a)  introductory  text  and 
(d)(1)  are  revised  to  read  as  follows: 

§  195S.64    Securing,  maintaining,  and 
repairing  Inventory  property. 

When  property  is  acquired,  the 
servicing  official  shall  inspect  the 
property  and  take  the  necessary  steps  to 
see  that  it  i?  secured  and  maintained. 
•NO  TRESPASSING,"  "FOR  SALE" 
(with  Eq'ial  I-Iousing  Opportunity  logo 
and  telephone  number  of  the 
appropriate  contact  person)  or  other 
appropriate  signs  may  be  posted  on  the 
property  at  the  discretion  of  the 
responsible  official.  The  servicing 


official  is  responsible  for  initiating 
actions  to  assure  that  the  value  of  the 
inventory  property  is  preserved.  If  real 
property  (exclusive  of  improvements)  is 
unsafe,  refer  to  §  1955.137(e)  of  Subpart 
C  of  Part  1955  of  this  Part  for  further 
guidance.  Substantial  improvement  or 
repair  of  property  located  in  a  flood  or 
mudslide  hazard  area  is  subject  to  the 
limitation  outlined  in  Exhibit  C, 
Paragraph  3b  (1)  and  (2)  of  Subpcrt  G  of 
Part  1940  of  this  chapter,  and  §  1955.56 
of  this  subpart. 

(a)  Basic  repair  policy.  After  a 
determination  of  suitability  is  made, 
repairs  will  be  accomplished  in 
accordance  with  the  following 
provisions.  Properties  that  are  listed  or 
are  eligible  for  listing  on  the  National 
Register  of  Historic  Places,  in  whole  or 
in  part  (see  §  1955.137(b)  of  Subpart  C  of 
this  Pari),  will  be  repaired  as  necessary 
to  protect  their  historic  integrity  after 
consultation  with  the  State  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation 
regarding  any  repairs.  Also,  if  any 
properly  presents  a  health  or  safety 
hazard,  except  SFH  or  MFH  properties 
to  be  sold  with  "Decent,  Safe  and 
Sanitary"  (DSS)  clauses,  necessary 
steps  will  be  taken  to  remove  the  " 
hazard,  and  if  necessary,  after  seeking 
advice  from  appropriate  agencies  having 
related  expertise  or  jurisdiction. 

(1)  SFH. — (i)  Program  property. 
Program  property  will  be  repaired, 
renovated,  and/or  improved  as 
necessary  to  meet  program  standards 
for  existing  housing,  to  enhance  buyer 
appeal,  and  make  the  maximur^ 
recovery  on  the  Government's 
investment,  with  the  objective  being  to 
sell  the  properiy  at  the  eadiest  time 
possible.  Attention  should  be  given  to 
the  interior  and  exterior  of  the 
struclure(s),  landscaping,  driveways, 
walks,  and  other  site  improvements 
which  will  enhance  marketability. 
Exceptions  to  this  policy  are  authorized 
only  when  a  prospective  program 
applicant  has  indicated  a  willingness  to 
buy  a  specific  property  "as-is "  and  make 
needed  repairs  with  his/her  own 
resources  or  with  a  subsequent  loan 
made  simultaneously  with  the  credit 
sale.  In  areas  where  severe  vandalism  is 
prevalent,  the  State  Director  is 
authorized  to  waive  the  repair  policy  in 
specific  locations  when  the  County 
Supervisor  requests  the  waiver  based 
upon  documentation  to  support  the 
request.  In  these  cases  a  subsequent 
loan  for  the  cost  of  repairs  may  be  m.ade 
in  conjunction  with  the  credit  sale.  A 
"Neighborhood  Watch"  program  or 
similar  effort  should  be  considered  to 
reduce  vandalism. 


(ii)  Nonprogram  (NP)  property.  NP 
property  should  be  cleaned,  free  of  trash 
(dwelling  and  lot),  and  made 
presentable  to  enhance  marketability. 
Repairs  will  generally  not  be  made 
unless  they  increase  the  "as-is"  market 
value  by  at  least  the  cost  of  repairs.  NP 
property  which  does  not  meet  the 
"Decent,  Safe  and  Sanitary"  (DSS) 
standards  outlined  in  §  1955.103  of 
Subpart  C  of  Pari  1955  of  this  chapter 
will  be  repaired  to  meet  these  standards 
only  when  the  cost  of  the  repairs  will 
increase  the  "as-is"  market  value  by  at 
least  the  cost  of  repairs.  However,  any 
NP  property  which  is  listed  or  is  eligible 
for  listing  on  the  National  Register  of 
Historic  Places  will  be  repaired  to  the 
extent  necessary  to  protect  and  prevent 
deterioration  of  its  historic  integrity 
after  consultation  with  the  State  Historic 
{'reservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation. 

8.  In  §  1955.66.  paragraph  (a){2) 
introductory  text  is  added  and 
paragraphs  (a)(2)(i)  and  (e)(2)  are 
revised,  the  title  of  paragraph  (f)  is 
revised,  and  an  additional  sentence  is 
added  to  the  end  of  paragraph  (f)  as 
follows: 

§  1955.66    Lease  of  real  property. 
•         *         •         •         • 

(a)  *  •  * 

(2)  Inventory  property.  Inventory 
property  may  be  leased  under  the 
following  conditions.  Except  for  farm 
property  proposed  for  lease  under  the 
Leaseback/buyback  Program  or  the 
Dwelling  Retention  Program,  any 
properiy  that  is  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  may  be  leased  only  after 
the  serv  icing  official  and  the  State 
Historic  Preservation  Officer  determine 
that  the  lease  will  adequately  ensure  the 
property's  condition  and  historic 
character. 

(i)  SFH.  SFH  inventory  will  generally 
not  be  leased;  however,  if  unusual 
circumstances  indicate  leasing  may  be 
prudent,  the  County  Supervisor  is 
authorized  to  approve  the  lease. 

•  •  .  .  4 

(e)  *  •  • 

(2)  SFH  property.  The  lease  amount 
will  be  the  market  rent  unless  the  lessee 
is  a  potential  program  applicant,  in 
which  case  the  lease  amount  may  be  set 
at  an  amount  approximating  the 
monthly  payment  if  a  loan  were  made 
(reflecting  interest  credits,  if  any) 
calculated  on  the  basis  of  the  price  of 
the  house  and  income  of  the  lessee,  plus 
Vi2  of  the  estimated  real  estate  taxes, 
property  insurance,  and  maintenance 


which  would  be  payable  by  a 
homeowner. 

*  •        «        •        « 

(f)  Property  containing  wetlands  or 
located  in  a  flood  plain  or  mudslide 
hazard  area.  '  '  '  Property  containing 
floodplains  and  wetlands  will  be  leased 
subject  to  the  same  use  restrictions  as 
contained  in  S  1955.137(a)(1)  of  Subpart 
C  of  this  Part. 

•  *        *        •        • 

9.  Section  1955.72  is  revised  to  read  as 
follows: 

5  1955  7:     Uttlizatior  ot  ipvpniory  housing 
tjy  Federal  Eme'gpncy  M.iiace'np'if 
Agency  iFEMAl  or  unde'  a  MerrcBodum  of 

Understanding  Betwee-r  FmHA  a-h:  the 
Department  o!  Healtr,  and  H„-i;iii ">ervtces 

(HrtS)  tor  frans'tiona'  nc, i«.:'-io  ';>'  ••■!> 
homeless 

(a)  FEMA.  By  a  Memorandum  of 
Understanding  between  FmHA  and 
FEMA,  inventory  housing  property  not 
under  lease  or  sales  agreement  may  be 
made  available  to  shelter  victims  in  an 
area  designated  as  a  major  disaster  area 
by  the  President.  See  Exhibit  A  of  this 
subpart  (available  in  any  FmHA  office). 
Authority  is  hereby  delegated  to  the 
State  Director  to  implement  this 
Memorandum  of  Understanding:  and  the 
State  Director  may  redelegate  this 
authority  to  County  Supervisors  or 
District  Directors. 

(b)  HHS.  By  a  Memorandum  of 
Understanding  between  FmHA  and 
HHS,  inventory  housing  property  not 
under  lease  or  sales  agreement  may  be 
made  available  by  lease  to  public 
bodies  and  nonprofit  organizations  to 
provide  transitional  housing  for  the 
homeless.  See  Exhibit  D  of  this  subpart 
(available  in  any  FmHA  office). 
Authority  is  hereby  delegated  to  the 
Slate  Director  to  implement  this 
Memorandum  of  Understanding;  and  the 
Slate  Director  may  redelegate  this 
authority  to  County  Supervisors  or 
District  Directors.  Copies  of  all  executed 
leases  and/or  questions  regarding  this 
program  should  be  referred  by  State 
Offices  to  the  Single  Family  Housing 
Servicing  and  Property  Management 
(SFH/SPM)  Division  in  the  National 
Office. 

§1955.80    (Anendf.-^l 

10.  In  §  1955.80.  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words 
"1955-D"  and  inserting  in  their  place  the 
words  "2024-A."  and  removing  the 
words  "by  use  of  Form  FmHA  120-10." 

11.  The  text  afler  §  1955.100  regarding 
Exhibits  to  Subpart  B  is  revised  to  read 
as  follows  (Exhibit  B  remains 
unchanged): 
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Fxhibits  to  Subpart  B 

All  exhibits  are  availdble  in  any  FmHA 
County  Office.  E.xhibil  B  is  also  published  in 
the  Code  of  Federal  Regulations. 

r«.h,ljU  A— Memorandum  of  Understanding 

BetwcRn  the  Fi?dt>ral  F.crKTB^nry 

Management  Aaenry  and  'he  F<irmi»rs 

Home  .AdTiini"itration 
F,»,hibit  B — Notilication  a!  Trih^  of 

.•\vaiiabii:;y  of  Farm  Property  for  Lcise  or 

Pur-,  base 
."^.xhibit  C — Cooperative  Agreement 

fExHrrple; 
Lxhibii  D— Fact  Sr,e.?t— The  Federal 

l.-teragenry  T.^sk  Force  on  Food  and 

Shelter  for  the  Hu.T.eless. 


PART  1965— REAL  PROPERTY 

12.  The  authority  citation  for  Part  196t 

con'inues  to  t^ad  as  follows; 

Authority;  '  U  S  C.  l'%9,  42  L'  S,C.  1480,  5 
use  301,  7  CFR  2.23,  7  CFR  i70. 

Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

n  In  J  1965  104,  the  second  ser.tcr.ce 
cf  paragraph  (b!(31  i9  removed  and 
replaced  with  the  following  sentence  to 
read  as  follows- 

;  19€S.104    Prcscrvatton  of  secuhty  and 
protaction  of  lien*. 


(b) •  •  * 

(3)  *  *  •  Before  making  a  request  for 
a  protective  advance,  it  must  be 
determined  that  a  subsequent  loan  m 
accordance  with  Subpart  A  of  Part  1944 
of  this  chapter,  includmg  §  1944  I'lO  of 
that  subpart,  cannot  be  made,  *   '   ' 
•         •         •         ■         * 

14.  In  §  1965,105.  the  last  sentence  of 
paragraph  (b)(2)  is  replaced  with  the 
following  two  sentences,  and  paragraph 
(e)(2)  is  revised  to  re,Td  as  follows; 

5  1965, t05    Servicing  real  estate  taxes. 

•  t  »  •  • 

[2]'   ■   ■  When  taxes  are  paid  by 
FT.fiA  under  these  circumstanc^^s,  the 
voucher  wiii  be  processed  according  to 
pa-agraph  (e|  of  this  section.  The  case 
will  be  considered  a  problem  case,  and 
if  the  borrower  fails  to  make  scheduled 
paym.ents  including  the  amortized 
advance,  a  decision  must  be  made  as  to 
whether  liquidation  is  appropriate. 
•        •        •        *        • 

(e)  •  •  • 

(2)  Amortization  of  the  advance  will 
'le  m  accordance  wi'h  §  1^51  310  of 
Subpart  G  of  Part  1951  of  this  chapter. 
When  a  borrower  has  more  than  one 
loan  secured  by  real  estate  on  which 
taxes  are  being  paid,  the  advance  will 
be  charged  to  the  initial  loan  or  the 


lowest  loan  number  within  the  fund 
code  that  is  still  outstanding. 

Dated:  April  14. 1989 
Neal  Sox  )ohnsoa. 

Acting  AdminJstrolor.  Fanners  Home 
Administration. 
[FR  Doc.  8&-11277  Filed  S-11-89;  a45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pan  240 

[Rel.  Mo,  34-26790-,  FH«  No,  S  7-«261 

Securities  Transactions  Exennpt  from 
Transaction  Fees 

agency:  Securities  and  Exi.hange 
Commission. 

ACTION:  Final  rule. 


summary:  1  he  Commission  is  amending 
its  rule  governing  transaction  fees,  to 
continue  to  exempt  transactions  in  over- 
the-counter  National  Market  System 
securities  from  the  imposition  of  Section 
31  transaction  fees. 

CFFECTtVE  date;  May  6.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Gira,  Esq,,  202/272-2827. 
Room  5204,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

Section  31  of  the  Securities  Exchange 
Act  of  1934  ("Act")  '  requires  every 
national  securities  exchange  to  pay  an 
annual  fee  to  the  Commission  based  on 
the  aggregate  dollar  amount  of  the  sales 
of  securities  (other  than  bonds, 
debentures,  and  other  evidences  of 
indebtedness)  transacted  on  that 
exchange.*  In  addition.  Section  31 
requires  payment  of  similar  fees  from 
broker-dealers  for  over-the-counter 
("OTC")  transactions  in  exchange- 
traded  stocks.'  The  section  also 


provides  the  Commission  with  authority 
to  exempt  any  sale  of  securities  or  any 
class  of  sales  of  securities  from 
imposition  of  the  transaction  fee. 

Pursuant  to  its  exemptive  authority, 
the  Commission  promulgated  Rule  31-1 
which  provides  a  number  of  exemptions 
from  Section  31,  including  certain 
transactions  in  securities  quoted  over 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  System 
(■'NASDAQ  securities").  As  a  result, 
Rule  31-1  exempts  from  Section  31 
certain  transactions  in  OTC  securities 
effected  on  national  securities 
exchanges.  In  particular,  the  rule 
exempts  transactions  in  NASDAQ 
securities  trading  on  an  exchange 
pursuant  to  unlisted  trading  privileges 
(  TTTP")  and  transactions  in  exchange- 
listed  stocks  that  are  not  reported  under 
the  Consolidated  Tape  Association 
('  CTA")  reporting  plan.* 

In  September  1985,  the  Commission 
issued  two  releases  that  incidentally 
could  subject  certain  transactions  in 
OTC  securities  to  Section  31  fees  for  the 
first  time.  First,  in  order  to  permit 
increased  com,petition  between  market 
centers  and  the  development  of  a 
national  market  system,  the  Comm.ission 
adopted  a  policy  to  extend  UTP  to 
applicant  national  securities  exchanges 
in  certain  OTC  securities  ("NASD.AQ/ 
UTP  securities"),  provided  certain  terms 
and  conditions  were  satisfied.  In 
particular,  the  Commission's  grant  of 
UTP  was  conditioned  on,  among  other 
things,  the  Commission  approving  a  joint 
plan  to  consolidate  exchange  and  OTC 
quotations  and  transaction  reports  in 
OTC  securities  upon  which  UTP  are 
granted.*  Second,  the  Commission 
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'  15  U  S.C.  78a  elteq..  as  amended  (1982). 

•  The  fee  is  equal  .OOOOy*  of  the  aggregate  dollar 
value  of  securities  sold. 

*  For  transactions  otherwise  than  on  ■  national 
securities  exchange,  the  fee  is  to  be  paid  t>y  the 
broker-dealer  on  the  sale  side  of  the  transaction.  If. 
however,  there  is  no  broker-dealer  on  the  sale  side 
of  the  transaction,  then  the  broker-dealer  on  the  buy 
side  is  required  to  pay  the  fee.  Where  no  broker- 
dealer  is  involved  in  the  transaction,  no  fee  is 
required.  See  Rule  31-1. 


«  Spenfically.  Rule  31-l(f)  exempts  the  following 
THnsdrtions: 

Tr»nsaction8  in  NASDAQ  securities  as  defined  in 
240  llAaJ-1  (Rule  11Aa3-l  under  the  Ac!)  except 
for  those  NASDAQ  securities  for  which  transaction 
reports  are  collected,  processed,  and  made 
available  pursuant  to  the  plan  oryjinally  submitted 
lo  the  Connmnsion  pursuant  to  Rule  T"a-15 
(subsequently  amended  and  redesignated  as  Rule 
llAa,3-l|  under  the  Act,  which  plan  wag  declared 
effective  as  of  May  17.  1974  (the  CTA  Plan],  The 
terms  and  pmvisions  of  this  paragraph  shall  remain 
effective  until  May  6, 198a,  Eiiseniijlly,  the  fees  are 
imposed  on  all  listed  secunlies,  as  well  as  those 
relatively  few  listed  secunties  that  are  quoted  on 
both  NASDAQ  and  the  exchange)s)  on  which  they 
are  listed,  but  reported  pursuant  lo  the  CTA  Plan. 
The  fees  are  not  imposed  on  transactions  in 
securities  traded  principally  OTC,  includmg 
securities  which  are  trading  on  an  exrjiange  either 
because  of  UTP  or  an  exchange  listing. 

*  Spe  .Securities  Exchange  Act  Release  No.  22412 
|S<'ptembpr  18, 1985),  50  FK  38640,  Thus  far,  only  the 
Midwest  Slock  Exchange  CMSF')  trades  OTC 
slocks  on  a  UTP  basis.  The  MSE  trades  2,i  of  the 
most  actively  traded  NASDAQ/NMS  secunlies 
pursuant  lo  an  inlenm  plan  approved  by  the 
Commission  with  the  N.iiional  Association  of 

Continued 


adopted  amendments  to  Rule  llAa2-l 
(  'NMS  securities  rule")  to  permit  certain 
OTC  securities  to  be  concurrently 
exchange-listed  and  designated  as  .\MS 
securities  ( "NASDAQ/exchange-iisted 
securities'),*  As  with  NASDAQ/UTP 
securities,  in  order  to  avoid  problems  of 
conflicting  reporting  plans,  only 
exchange-listed  stocks  that  are  not 
reported  under  the  CTA  plan  are  eligible 
to  be  NASDAQ/exchange-listed 
secunties.  As  a  result,  transactions  in 
N.ASDAQ/cxchange-listed  securities  are 
reported  solely  under  the  NASDAQ 
transaction  reporting  plan. 

The  potential  effect  of  these  tw^o 
initiatives  would  have  been  to  subject 
certain  prinfJpally  OTC-traded 
securities  to  Section  31  fees,  even 
though  Section  31  is  designed  to  apply 
only  to  exchange-listed  securities  and 
OTC  transactions  in  these  securities.  In 
particular,  under  section  12(0(6)  of  the 
Act  securities  trading  otherwise  OTC 
but  admitted  to  UTP  on  an  exchange  are 
deemed  to  be  'registered."  ''  Therefore, 
if  construed  literally.  Section  31  would 
require  payment  of  fees  by  the 
exchange(s)  tradmg  a  NASDAQ/UTP 
security  and  any  broker-dealer  trading 
such  a  security  OTC  on  a  principal 
basis. 

Similarly,  stocks  that  were  listed  on  a 
regional  exchange  and  then  received 
NMS  designation  would  be  subject  to 
Section  31,  i.e..  the  OTC  t.-ades  in  such 
securities  would  be  subject  lo  Section  31 
transaction  fees  as  well  as  the  exchange 
transactions. 

Therefore,  in  May  1986,  the 
Commission  amended  Rule  31-1  to 
exempt  NASD.*\Q/NMS  Securities  from 
section  31  by  adding  subsection  f,"  The 


SccunUes  Dealers.  IrK   (  N.ASD'  )  governing  the 
coUectioa  consolidation  and  disieminalion  of 
quotation  and  transaction  information  for  these 
stocks.  Stf  Securities  Exchange  .Act  Release  Nos. 
24406  (April  29,  1987)  S2  KH  I7,i95,  and  24407  [.April 
29.  1987).  52  FR  17349. 

*See  Secunlies  Exchange  Act  Release  No  22413 
(Septemtier  18.  19ft.S|,  50  FR  ,»8,S15  As  mentiimed 
earlier,  before  June  1987.  only  OTC  sei,urities  could 
be  designated  ds  NMS  securities.  Therefore,  if  a 
security  previously  w,ts  listed  on  an  exchange  and 
the  issner  sought  to  have  its  security  designated  as 
an  NMS  security  the  stock  would  hnve  lo  be 
delisted. 

'  Section  12(fWfi|.  in  pertinpnt  part,  prcividpn: 
"Any  secunly  for  which  undsied  trading  pnvilegej 
are  continued  or  exien Jed  pursuant  to  [subsection  Q 
shall  be  detmed  lo  be  registered  an  a  iidiioual 
securities  exchange  . . ." 

'  5pe  Secunlies  Exchange  Art  Release  No.  23229 
(May  21.  19861.  il  FR  ]S5'H  Th»  C.-immission 
amended  the  rule  again  in  |une  1987  when  NMS 
designation  effectively  was  extended  lo  reported 
listed  securities,  lo  limit  the  exemption  to  only 
NASDAQ/NMS  securities. 


amendment  to  Rule  31-1  reflects  the 
Commissions  belief  that  it  is  preferable 
to  address  the  application  of  Section  31 
fees  to  the  OTC  market  in  a  uniform  and 
orderly  manner,  rather  than  through  the 
automatic  application  of  set.tion  31  as  a 
result  of  granting  UTP  to  NASDAQ 
securities  or  permitting  exchringe-lisled, 
non-CT.A-reported  securities  to  be 
concurrently  desienated  as  ^'.ASD.^Q/ 
NMS  securities.*  Subsection  f,  as 
originally  promulgated,  was  to  be 
effective  until  May  6, 1988.'°  In  May 
1988.  the  Commission  extended  the 
effectiveness  of  Rule  31-l(f)  for  an 
additional  year."  In  order  to  ensure  a 
uniform  application  of  Section  31  fees  to 
the  OTC  market,  the  Commission  again 
is  extending  the  effectiveness  of 
subsection  f. 

When  subsection  f  was  originally 
added  to  Rule  31-1  in  1986,  the 
Commission  found  that  the  exemption 
was    consistent  with  the  public  interest, 
equal  regulation  of  markets  and  broker- 
dealers,  and  the  development  of  a 
national  market  system"  because  it 
permitted  the  orderly  introduction  of 
Section  31  fees  to  the  OTC  market."' 
Accordingly,  the  Commission  finds  that 
an  extension  of  the  effectiveness  of 
subsection  f  is  also  consistent  with  the 
purposes  of  the  Act  because  to  do 
otherwise  would  subject  certain  OTC 
securities  to  Section  31  fees  and  not 
others. 

II.  Effect  on  Competition  and  Rpj;ui.itor\ 
Flexibility  Act  Considerations 

Section  23(a)(2)  of  the  Act  "  requires 
the  Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  the  anti-competitive  impacts  of 
such  rules,  if  any,  against  the  regulatory 
benefits  gained  in  terms  of  furthering  the 
purposes  of  the  Act.  As  noted  above,  the 
exemption  in  Rule  31-l{f)  applies  to  only 


'  Specirically,  without  the  exemption,  the 
application  of  section  31  would  depend  entirely  oo 
exchange  decisions  on  whether  to  obtain  UTP  in 
NASDAQ/NMS  secunties  or  lo  report  a  security 
under  the  CTA  plan:  as  well  as  on  issuer  decisions 
lo  retain  an  exchange  listing  despite  the  slock  tieing 
designated  an  NASDAQ/NMS  security  In  addition, 
absent  the  exemption,  once  there  was  exchange 
trading  of  an  NASDAQ/NMS  slock,  all  OTC  broker- 
dealers  who  traded  the  affected  .NASDAQ  security 
automatically  would  be  subject  to  section  31  fees, 
even  if  there  were  little  or  no  actual  exchange 
trading. 

"See  Secunties  Exchange  Act  Release  No.  23229 
(May  21. 1986).  51  FR  1857a  18579  ("Adopting 
Release"!.  In  1986.  only  OTC  securities  could  be 
designated  as  NMS  securities. 

' '  See  Secunlies  Exchange  Act  Release  No.  25671 
(May  6. 1988).  53  FR  17180. 

' '  Adopting  Release,  supra  note  5.  at  51  FR  18579. 

'M5U.SXL78w{a)(2). 


a  limited  segment  of  the  OTC  market.'* 
Specifically,  the  exemption  only  applies 
to  those  NASDAQ/NMS  securities  thai 
are  subject  to  either  UTP  or  a  concurrent 
exchange  listing.  As  a  result,  there  are 
some  exchange  transactions  to  which 
Section  31  does  not  apply.  The 
Commission,  however,  does  not  believe 
this  distinction  between  exchange 
transactions  will  have  a  significant 
impact  on  competition  because  the 
trading  volume  in  the  NASDAQ/NMS 
securities  attributable  to  exchanges  has 
been  minimal  and  the  Commission 
cannot  predict  that  ultimately  there  will 
be  substantial  exchange  trading  in  the 
subject  NASDAQ/NMS  securities.'* 
Moreover,  without  subsection  fall  OTC 
securities  will  not  be  treated  equally  for 
purposes  of  Section  31.  Therefore,  the 
Commission  finds  that  the  extension  of 
Rule  31-l(f)  will  have  at  most  a  minimal 
competitive  impact  and  that  it  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  including,  in 
particular.  Sections  llA,  12(r)(6)  and  31. 

The  Regulatory  Flexibility  Act  '"  is 
not  applicable  to  the  revision  of  Rule 
31-1(0  to  extend  its  effectiveness.  The 
Regulatory  Flexibility  Act's  flexibility 
analysis  requirements  are  limited  to 
rulemaking  for  which  the  Commission 
would  be  required  by  the  Administrative 
Procedure  Act  ("APA")  to  publish 
general  notice  of  proposed 
rulemaking.'^  Due  to  the  nature  of  the 


'  •  Even  though  subsection  f  exempts  all 
transactions  in  NASDAQ  securities  reported  under 
the  NASDAQ  transacliun  reporling  plan,  this 
exemption,  as  it  applies  to  NASDAQ  secunlies  not 
subject  to  exchange  tr  iding.  is  redundant  because 
Section  31  on  its  face  does  not  apply  to  these 
transactiona. 

"  The  Commission  is  aware  Ihal  Ihe  volume  of 
trading  in  OTC  securities  on  the  MSE  pursuant  lo 
UTP  only  has  been  about  1%  of  Ihe  lolal  NASDAQ 
volume  in  those  securities. 

■•5  use.  601-612. 

"  5  U.SC.  e03(a). 

The  Commission  did  prepare  a  Final  Regulatory 
Flexibility  Analysis  (  FRFA")  regarding  subsei'tion  f 
of  Rule  31-1  at  the  lime  of  its  onginal  adoption  Thai 
FRFA  noted  that  Rule  31-l(f)  would  exempt  from 
Section  31  of  Ihe  Act  excharu^es  and  broker-dealers 
engaging  In  transactions  in  NASDAQ/  N.MS 
securities  subject  lo  unlisted  trading  privileges  or  lo 
a  concurrent  exchange  Usiing.  The  FRFA  noted  thai 
the  principal  effect  of  ttie  exemption  would  (»  to 
relieve  exchanges  and  broker-dealers  From  payment 
of  fees  to  wiiich  they  otherwise  would  t>e  subject 
The  FRFA  staled  that  m  order  lo  determine  the 
amount  of  the  fee  Owed  under  section  31  for 
transactions  in  NASDAQ/NMS  secunlies.  market 
participants  would  need  to  separately  calculate 
dollar  vohime  in  NMS  securities  and  dollar  volume 
in  non-NMS  securities. 

A  copy  of  the  prior  FRFA  may  be  ohiained  by 
contacting  Thomas  R.  Gira.  202/272-2827.  Room 
5204.  Division  of  Market  Regulation.  Secunlies  and 
Exchange  Cnmmissioa  450  5lh  Street.  NW. 
Washington.  DC  20549. 
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CoT.mission's  revision  of  Rule  31-1, 
.APA  rulrmcikina  procedures  are  not 
applicable  '■• 

Ahhoush  the  AP.-X  states  that  an 
agency  must  provide  general  notice  of 
proposed  rulemaking  and  an  opportunity 
for  comment,  these  requirements  do  not 
apply  if  such  agency  for  good  cause 
fmds  that  those  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."'*  In  addition, 
although  the  APA  generally  imposes  a 
30-ddy  delayed  effective  date 
requirement,  this  requirement  does  not 
apply  if  a  rule  grants  an  exemption  or 
relieves  a  restriction.'" 

The  Commission  finds  for  good  cause 
that  It  is  unnecessary,  impracticable, 
and  contrary  to  the  public  interest  to 
provide  notice  and  an  opportunity  for 
pubhc  comment.  Notice  and  prior 
comment  are  unnecessary  since 
extending  the  effectiveness  of  Rule  31- 
1(0  maintains  the  status  quo,  and  Rule 
31-1(0  vvas  subject  to  public:  comment  at 
the  time  it  was  originally  proposed.-' 
Further,  subsection  f  sim.ply  grants  an 
exemption  from  Section  31;  extending  its 
effectiveness  imposes  no  regulatory  or 
findr,c,>tl  burden  or  obligation  on 
anyone.  Notice  and  prior  comment  are 
impracticable  because  the  exemption  is 
due  to  expire  on  Ntay  6,  1989.  Assessing 
ff:es  for  a  short  period  between  then  and 
a  subsequent  adoption  date  would  be 
unwarrantably  confusing  and 
bjrdensom.e  for  the  persons  affected. 
Moreover,  a  lapse  in  the  effectiveness  of 
subsection  f  would  be  contrary  to  the 
public  interest  because  it  would  result  in 
the  unequal  regulation  of  markets  and 
broker-dealers  and  hinder  the 
development  of  a  national  market 
system. 

HI  Statutory  Basis  and  Text  of  Proposed 

.Amendments 

In  accordance  with  the  following.  17 
CI  R  Part  240  is  amended  as  follows: 


'•SUS.C.  553. 

"5US.C.  553(b)(B). 

"  The  APA  (S  553)  provides,  in  pertinent  part: 

|(1)  The  required  pubUcation  or  service  of  a 
Bubitantive  rule  shall  be  made  not  less  than  30  days 
before  its  effective  date,  except — 

(II  a  sijbslanlive  rule  which  grants  or  recognizes 
an  exemption  or  relieves  a  restriction!  ] 

Thus.  t)ecause  Rule  Sl-IIH  grants  an  exemption  to 
broker-dealers  from  the  payment  of  transaction  fees 
on  NASD.AQ/NMS  secunlies.  the  Commission  is 
not  required  to  publish  the  revision  of  Rule  31-1|f) 
30  days  before  Us  effective  date. 

' '  See  Adopting  Release,  supra  note  S.  51  FR  at 
16J78. 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Section  23.  48  Slat.  901.  as 
amended;  15  U.S.C.  78w.  *  *  *  Section 
240.31-1  is  also  authorized  under  Section  31, 
48  Stat.  904.  as  amended  (15  U.S.C.  78ee). 

§240.31-1     (Amended: 

2.  Section  240.31-1  is  amended  by 
deleting  the  last  sentence  of  paragraph 
(f).  which  reads:  "The  tefms  and 
provisions  of  this  paragraph  shall 
remain  effective  until  May  6, 1989." 

By  the  Commission. 

Dated:  May  5, 1989. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc  89-11412  FUed  5-11-89;  8:45  am] 
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POSTAL  SERVICE 

39CFR  Part  232 

Inspection  of  Items  Entering  or 
Leaving  Postal  Property;  Unauthorized 
Possession  of  Controlled  Substances; 
Nondiscrimination 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  concerning  inspection  of 
items  brought  onto  or  taken  off  of  postal 
property.  It  adds  possession  of  a 
controlled  substance  to  the  list  of 
prohibited  actions  on  that  property. 

This  brings  postal  regulations  on  this 
subject  into  full  harmony  with  existing 
state  and  federal  laws  prohibiting  the 
unauthorized  possession  of  controlled 
substances.  Finally,  it  amends  postal 
regulations  against  discrimination  by 
adding  prohibitions  against 
discrimination  based  on  age,  reprisal,  or 
physical   i-  !r.^■ntal  handicap. 
EFFECTIVE  DATE:  June  12.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

SUPPLEMENTARY  INFORMATION:  On 

August  8, 1988,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  proposed  amendments  to  its 
rules  concerning  the  inspection  of  items 
entering  or  leaving  postal  property, 
unauthorized  possession  of  controlled 
substances,  and  nondiscrimination.  53 
FR  29750.  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  proposed  regulations  by 
September  7. 1988.  The  Postal  Service 
received  one  comment  from  the  public. 


The  commenter  was  concerned  that 
the  proposed  language  authorizing 
inspection  of  "containers"  would  permit 
the  examination  of  items  brought  onto 
postal  premises  for  mailing.  That  was 
not  the  intent  of  the  proposal. 
Accordingly,  to  make  the  intention 
specific,  a  sentence  is  being  added  to 
§  232.1(b)(l]  saying  that  items  brought 
directly  to  a  postal  facility's  customer 
mailing  acceptance  area  and  deposited 
in  the  mail  are  not  subject  to  inspection, 
except  as  provided  in  section  115  of  the 
Domestic  Mail  Manual.  Section  115  of 
the  Domestic  Mail  Manual,  which  deals 
with  mail  security,  generally  prohibits 
opening  and  inspection  of  ma.!,  with 
certain  well-defined  exceptions. 

To  clarify  the  final  rule,  we  are  also 
adopting  certain  minor  and  editorial 
changes  as  follows; 

(1)  Proposed  §  232,l(b)(l)  provided 
that  "a  full  search  of  a  person  may 
accompany  an  arrest."  In  order  to  show 
the  reason  for  the  search  and  the  order 
in  which  the  events  occur,  the  sentence 
is  revised  to  read  as  follows:  "A  person 
arrested  for  violation  of  this  section  may 
be  searched  incident  to  the  arrest." 

(2)  Proposed  §  232.1(b)(2)  provided  (as 
did  preexisting  §  232.1(b)]  that 
properties  must  be  closed  to  the  public 
after  normal  "working"  hours.  Working 
hours  in  most  postal  facilities  extend 
beyond  normal  business  hours. 
Accordingly,  the  word  "working"  is 
changed  to  "business",  so  that 
properties  are  closed  to  the  public  after 
normal  business  hours,  which  was  the 
original  intent  of  the  regulation. 

(3)  Proposed  §  232.1(g)  would  have 
prohibited  the  possession,  sale,  or  use 
on  postal  premises  of  any  "contrc'ted 
substance"  (except  oni:  that  is  medically 
approved).  The  exception  for  "medicaliv 
approved"  controlled  substances,  which 
was  also  in  preexisting  §  232.1(g).  was 
intended  to  permit  the  possession,  sale. 
or  use  of  such  substances  when 
permitted  by  law.  Accordingly,  to  clarify 
this  provision  and  extend  it  to  its 
original  intended  application,  controlled 
substances  will  be  prohibited  "except 
when  permitted  by  law".  In  addition  to 
continuing  the  exception  for  substances 
which  are  "medically  approved",  this 
language  would  apply  to  other  situations 
for  which  an  exception  would  apply, 
such  as  when,  for  law  enforcement 
purposes,  postal  inspectors  may  have 
controlled  substances  in  their 
possession  while  on  postal  premises. 

(4|  Proposed  §  232.1(g)  also  carried 
forward  the  preexisting  absolute 
prohibition  on  the  sale  or  use  of  any 
alcoholic  beverage  on  postal  premises. 
The  Postal  Service  is  ( hanging  this 
prohibition  to  allow  ext.eplions  for 


official  functions.  This  change  will 
conform  the  regulation  with  existing 
practice,  which  permits  exceptions  to 
the  rule  for  official  functions  if 
authorized  by  the  Postmaster  General. 
This  exception  is  also  consistent  with 
the  procedure  followed  by  the  General 
Services  Administration  with  regard  to 
the  use  of  intoxicants  on  United  States 
Government-owned  or  leased  premises. 
See  41  CFR  105-735.219  (1988). 

(5)  Proposed  §  232.1(m)  added  the 
words  "age  (at  least  40  years  of  age)"  to 
the  list  of  prohibited  bases  for 
discrimination.  The  language  is  being 
changed  to  read:  "age  (persons  40  years 
of  age  or  older  are  protected)".  This  is  to 
clarify  that  only  persons  who  are  age  40 
or  older  are  in  the  protected  class,  that 
is.  only  such  persons  could  claim  that 
their  age  was  the  reason  they  were 
excluded  from  using  or  discriminated 
against  m  their  use  of  a  public  facility. 

Proposed  §  232.1  (m)  also  added  the 
word  "reprisal"  to  the  list  of 
prohibitions.  In  order  to  define  the 
intended  meaning  of  the  word,  we  are 
adding  the  following  parenthetical 
phrase  after  the  word  reprisal: 
"(discrimination  against  a  person  for 
having  filed  or  for  having  participated  in 
the  processing  of  an  EEO  complaint— 29 
CFR  1613.261-.262)". 

Except  as  explained  above,  the 
changes  are  being  adopted  as  proposed. 
Accordingly,  39  CFR  Pari  232  is 
amended  as  follows: 

List  of  Subjects  in  39  CFR  Part  232 

Law  enforcement.  Postal  Service. 

PART  232— [AMENDED] 

1.  The  authority  citation  for  Part  232  is 
revised  to  read  as  set  forth  below: 

Authority:  39  U.S.C.  +31,  403(b](3),  404(a)(7); 
40  U.S  C-  31.S.  318a.  318b.  3:8c:  sec.  609. 
Treasury.  Postal  Service  and  General 
Government  Appropriations  Act,  1989,  Pub.  L 
lOO^WO:  18  use.  13,  3061;  21  U.S.C.  802.  844. 

2.  In  §  232.1.  paragraphs  (b),  (g)  and 
(m)  are  revised  to  read  as  follows: 

§  232.1     Conduct  on  postal  property. 
•         «         *         •         » 

(b)  Inspection,  recording  presence.  [\] 
Purses,  briefcases,  and  other  containers 
brought  into,  while  on,  or  being  removed 
from  the  property  are  subject  to 

inspection.  However,  items  brought 
directly  to  a  postal  facility's  customer 
mailing  acceptance  area  and  deposited 
in  the  mail  are  not  subject  to  inspection, 
except  as  provided  by  section  115  of  the 
Domestic  Mai!  Manual.  A  person 
arrested  for  violation  of  this  section  may 
be  searched  incident  to  th.it  arrest. 
(2)  Except  as  otherwise  ordered, 
properties  must  be  closed  to  the  public 


after  normal  business  hours.  Properties 
also  may  be  closed  to  the  public  in 
emergency  situations  and  at  such  other 
times  as  may  be  necessary  for  the 
orderly  conduct  of  business.  Admission 
to  properties  during  periods  when  such 
properties  are  closed  to  the  public  may 
be  limited  to  authorized  individuals  who 
may  be  required  to  sign  the  register  and 
display  identification  documents  when 
requested  by  security  force  personnel  or 
other  authorized  individuals. 
***** 

(g)  Alcoholic  beverages  and  drugs.  A 

person  under  the  influence  of  an 
alcoholic  beverage  or  any  drug  which 
has  been  defined  as  a  'controlled 
substance"  may  not  enter  postal 
property  or  operate  a  motor  vehicle  on 
postal  property.  The  possession,  sale,  or 
use  of  any  "controlled  substance" 
(except  w  hen  permitted  by  law)  or  the 
sale  or  use  of  any  alcoholic  beverage 
(except  as  authorized  by  the  Postmaster 
General  or  designee)  on  postal  premises 
IS  prohibited.  The  term  "controlled 
substance"  is  defined  in  section  802  of 
title  21  U.S.C. 
*         *         •         •         * 

(m)  .Wuid.scrjmiDonon.  There  must  be 
no  discriniinalion  by  sf-gregation  or 
otherwise  against  any  person  or  persons 
because  of  race,  color,  religion,  national 
origin,  sex.  age  (persons  40  years  of  age 
or  older  are  protected),  reprisal 
(discrimination  against  a  person  for 
having  filed  or  for  having  participated  in 
the  processing  of  an  EEO  complaint — 29 
CFR  1613.261-262).  or  physical  or  mental 
handicap,  in  furnishing,  or  by  refusing  to 
furnish  to  such  person  or  persons  the 
use  of  any  facility  of  a  public  nature, 
including  all  services,  privileges, 
accommodations,  and  activities 
provided  on  postal  property. 
***** 

Fred  Eggleston, 

Assistant  GeneraJ  Counsel  Legislative 

Division. 

[FR  Doc.  89-11439  FHed  5-11-69;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

25  CFR  Parts  1  and  602 
IT.D  8253 

RIN  1545-AK62 

Limitations  on  Passive  Activity  Losses 
and  Credits— Definition  of  Activity 

AGENCY:  internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regidations. 


SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
definition  of  "activity"  for  purposes  of 
applying  the  limitations  on  passive 
activity  losses  and  passive  activity 
credits  and  amends  previously  issued 
temporary  regulations  relating  to  the 
limitations.  Changes  to  the  applicable 
tax  law  were  made  by  the  Tax  Reform 
Act  of  1986.  the  Revenue  Act  of  1987. 
and  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  temporary 
regulations  affect  taxpayers  subject  to 
the  Umitations  on  passive  activity  losses 
and  passive  activity  credits  and  provide 
them  with  the  guidance  needed  to 
comply  with  the  law.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  for  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Fedeml  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31. 1986.  except  for 
§§  1.469-2T10  (3)  through  (7).  which  are 
effective  for  taxable  years  beginning 
after  December  31, 1987 

FOR  FURTHER  INF0RM*TlCh  CONTACT: 

Robert  Stoddart  or  Micnaei  j  orace  at 
202-566-4751  (not  a  toll-free  number),  or 
at  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Room  4429, 
Washington.  DC  20224  (Attn: 
CC:CORP:T:R  (PS  OP'   ,o">' 

SUPPLEMENTARY  INFORM*!  IO». 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  requirements  for  collecting 
information  contained  in  this  regulation 
have  been  reviewed  and,  pending 
receipt  and  evaluation  of  public 
comments,  approved  for  use  through 
January  31. 1991.  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  1545-1037.  The 
estimated  annual  burden  per  respondent 
for  making  a  written  election  varies 
from  5  minutes  to  15  minutes,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  6  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  circumstances. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
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information,  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 


these  rules  are  divided  into  three  groups: 
(i)  rules  that  identify  the  business  and 


exception  in  §  1.469-lT(e)(4)  as  separate 
undertakings. 


service  undertakings.  Professional 
service  underldi<ings  are  similar, 
however,  if  more  than  20  nerrpnt  fhu 


aggregated  with  operations  that  are  not 
owned  through  the  partnership. 


The  use  of  location  and  ownership  as 
the  primary  factors  in  determining 
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information,  the  accuracy  of  the 
estimated  burden,  and  sugj?Pst!ons  for 
reducmg  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemakms^  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register 

Issuance  of  Proposed  Regulation  and 
Submission  to  Small  Business 
Administration 

The  rules  contained  in  this  document 
are  also  being  issued  as  proposed 
regulations  by  the  notice  of  proposed 
rulemaking  on  this  sub|ect  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  Pursuant  to  section 
7805(0  of  the  Internal  Revenue  Code,  a 
copy  of  the  rules  will  be  submitted  to 
the  Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Background 

Tem.porary  regulations  under  section 
469  were  published  in  the  Federal 
Register  for  Febnjary  25,  1988  (53  FR 
5686.  T,D.  8175).  Those  regulations 
added  §§  1  46&-0T,  1  469-11,  1.469-2T, 
1  469-31,  1,469-5T,  and  1,469-llT  to 
Ti'le  26  of  the  Code  of  Federal 
Regulations,  and  indicated  that  the 
definition  of  activity  would  be  contained 
m  5 1  469— 4T.  This  document  adds  niles 
for  identifving  activities  in  §  1  469— IT 
and  amends  §§1,469-0T,  1,469-lT. 
1,469-2T,  1,469-3T.  1,469-5T,  and  1,469- 
llT  in  certain  respects. 

The  temporary  regulations  rpflei.t  the 
amendment  of  the  Internal  Revenue 
Code  by  sections  501  and  502  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514). 
which  added  section  469,  and  the 
amendment  of  section  469  by  section 
10212  of  the  Revenue  Act  of  1987  (Pub.  L. 
100-203]  and  sections  1005(a)  and 
2004(g)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
[Pub,  L,  100-647)  Section  469  disallows 
the  passive  activity  loss  and  the  passive 
activity  credit  for  the  taxable  year. 
Section  469(1  )(1)  provides  that  the 
Secretary  of  the  Treasury  or  his  delegate 
shall  prescribe  such  regulations  as  may 
be  necessary  or  appropriate  to  carry  out 
provisions  of  section  469,  including 
regulations  which  specify  what 
constitutes  an  activity 

Defmition  of  .'\ctivity 

/,  DcscDption  of  Provisions 

A,  Scope  and  Structure  of  §  1.469-lT 

Section  1.469-4T  provides  rules  under 
which  endeavors  to  which  the  passive 
loss  and  credit  limitations  apply 
(business  and  rental  operations]  are 
treated  as  one  or  more  activities  for 
purposes  of  those  limitations.  In  general. 


these  rules  are  divided  into  three  groups: 
(!)  rules  that  identify  the  business  and 
rental  operations  that  constitute  an 
undertaking  (the  undertaking  rules);  (ii) 
rules  that  identify  the  undertaking  or 
undertakings  that  constitute  an  activity 
(the  activity  rules);  and  (iii)  rules  that 
apply  only  under  certain  special 
circumstances  (the  special  rules). 

B.  Undertaking  Rules 

The  undertaking  is  generally  the 
smallest  unit  that  can  constitute  an 
activity,  and  an  undertaking  may 
include  diverse  business  and  rental 
operations.  The  basic  undertaking  rule 
identifies  the  business  and  rental 
operations  that  constitute  an 
undertaking  by  reference  to  their 
location  and  ownership.  Under  this  rule, 
business  and  rental  operations  that  are 
conducted  at  the  same  location  and  are 
owned  by  the  same  person  are  generally 
treated  as  part  of  the  same  undertaking. 
Conversely,  business  and  rental 
operations  generally  constitute  separate 
undertakings  to  the  extent  that  they  are 
conducted  at  different  locations  or  are 
not  owned  by  the  same  person. 

In  some  circumstances  the 
undertaking  in  which  business  and 
rental  operations  are  included  does  not 
depend  on  the  location  at  which  the 
operations  are  conducted.  Operations 
that  are  not  conducted  at  any  fixed 
place  of  business  or  that  are  conducted 
at  the  customer's  place  of  business  are 
treated  as  part  of  the  undertaking  with 
which  the  operations  are  most  closely 
associated.  In  addition,  operations  that 
are  conducted  at  a  location  but  do  not 
relate  to  the  production  of  property  at 
that  location  or  to  the  transaction  of 
business  with  customers  at  that  location 
are  treated,  in  effect,  as  part  of  the 
undertaking  or  undertakings  that  the 
operations  support. 

The  basic  undertaking  rule  is  also 
modified  if  the  undertaking  determined 
under  that  rule  includes  both  rental  and 
nonrental  operations.  In  such  cases,  the 
rental  operations  and  the  nonrental 
operations  generally  must  be  treated  as 
separate  undertakings.  This  rule  does 
not  apply,  however,  if  more  than  80 
percent  of  the  income  of  the  undertaking 
determined  under  the  basic  rule  is 
attributable  to  one  class  of  operations 
[i.e..  rental  or  nonrental)  or  if  the  rental 
operations  would  not  be  treated  as  part 
of  a  rental  activity  because  of  the 
exceptions  contained  in  S  1.469- 
lT(e)(3)(ii).  For  purposes  of  this  rule, 
short-term  rentals  of  real  property  (eg.. 
hotel-room  rentals)  are  generally  treated 
as  nonrental  operations.  The  regulations 
also  treat  oil  and  gas  wells  that  are 
subject  to  the  working-interest 


exception  in  §  1.469-lT(e)(4)  as  separate 
undertakings. 

C.  Activity  Rules 

The  basic  activity  rule  treats  each 
undertaking  in  which  a  taxpayer  owns 
an  interest  as  a  separate  activity  of  the 
taxpayer.  In  the  case  of  trade  or 
business  undertakings,  professional 
service  undertakings,  and  rental  real 
estate  undertakings,  additional  rules 
may  either  require  or  permit  the 
aggregation  of  two  or  more  undertakings 
into  a  single  activity. 

Trade  or  business  undertakings 
include  all  nonrental  undertakings  other 
than  oil  and  gas  undertakings  described 
above  and  professional  service 
undertakings  decribed  below.  An 
aggregation  rule  treats  trade  or  business 
undertakings  that  are  both  similar  and 
controlled  by  the  same  interests  as  part 
of  the  same  activity.  This  rule  is, 
however,  generally  inapplicable  to  small 
interests  held  by  passive  investors  in 
such  undertakings,  except  to  the  extent 
such  interests  are  held  through  the  same 
passthrough  entity.  Undertakings  are 
similar  for  purposes  of  this  rule  if  more 
than  half  (by  value)  of  their  operations 
are  in  the  same  line  of  business  (as 
defined  in  a  revenue  procedure  that  the 
Service  is  issuing  in  conjunction  with 
these  regulations)  or  if  the  undertakings 
are  vertically  integrated.  All  the  facts 
and  circumstances  are  taken  into 
account  in  determining  whether 
undertakings  are  controlled  by  the  same 
interests.  If,  however,  each  member  of  a 
group  of  five  or  fewer  persons  owns  a 
substantial  interest  in  each  of  the 
undertakings,  the  undertakings  may  be 
rebuttably  presumed  to  be  controlled  by 
the  same  interests. 

Trade  or  business  undertakings 
(including  undertakings  that  are 
aggregated  under  the  rules  described 
above)  are  also  subject  to  a  second 
aggregation  rule.  Under  this  rule, 
undertakings  that  constitute  an 
integrated  business  and  are  controlled 
by  the  same  interests  must  be  treated  as 
part  of  the  same  activity. 

Broader  aggregation  rules  apply  to 
professional  service  undertakings  [i.e.. 
undertakings  that  predominantly  involve 
the  provision  of  services  in  the  fields  of 
health,  law,  engineering,  architecture, 
accounting,  actuarial  science, 
performing  arts  or  consulting).  In 
general,  professional  service 
undertakings  that  are  either  similar, 
related,  or  controlled  by  the  same 
interests  must  be  treated  as  part  of  the 
same  activity.  The  rules  for  determining 
whether  trade  or  business  undertakings 
are  controlled  by  the  same  interests  also 
apply  with  respect  to  professional 


service  undertakings.  Professional 
service  undertakings  are  similar, 
however,  if  more  than  20  percent  (by 
value)  of  their  operations  are  in  the 
same  field,  and  two  professional  service 
undertakings  are  related  if  one  of  the 
undertakings  derives  more  than  20 
percent  of  its  gross  income  from  persons 
who  are  customers  of  the  other 
undertaking. 

The  rules  for  aggregating  rental  real 
estate  undertakings  are  generally 
elective.  They  permit  taxpayers  to  treat 
any  combination  of  rental  real  estate 
undertakings  as  a  single  activity. 
Taxpayers  may  also  divide  their  rental 
real  estate  undertakings  and  then  treat 
portions  of  the  undertakings  as  separate 
activities  or  recombine  the  portions  into 
activities  that  include  parts  of  different 
undertakings.  The  fragmentation  of 
rental  real  estate  into  separate  activities 
is  limited  by  two  consistency 
requirements.  Taxpayers  may  not 
fragment  their  rental  real  estate  in  a 
n-anner  that  is  inconsistent  with  their 
treatment  of  such  property  in  prior 
taxable  years  or  with  the  treatment  of 
such  property  by  the  passthrough  entity 
through  which  it  is  held.  There  are  no 
comparable  limitations  on  the 
aggregation  of  rental  real  estate  into  a 
single  activity.  A  coordination  rule 
provides,  however,  that  a  rental  real 
estate  undertaking  must  be  treated  as  a 
separate  activity  if  income  or  gain  from 
the  undertaking  is  subject  to 
recharacterization  under  §  1.469-2T(f)(3) 
(relating  to  the  rental  of  nondepreciable 
property). 

Another  elective  rule  permits 
taxpayers  to  treat  a  nonrental 
undertaking  as  a  separate  activity  even 
if  the  undertaking  would  he  treated  as 
part  of  a  larger  activity  under  the 
aggregation  rules  applicable  to  the 
undertaking.  This  elective  rule  is  limited 
by  consistency  requirements  similar  to 
those  that  apply  to  rental  real  estate 
operations.  Moreover,  in  cases  in  which 
a  taxpayer  elects  to  treat  a  nonrental 
undertaking  as  a  separate  activity,  the 
taxpayer's  level  of  participation  [i.e.. 
material,  significant,  or  otherwise)  in  the 
separate  activity  is  the  same  as  the 
taxpayer's  level  of  participation  in  the 
larger  activity  in  which  the  undertaking 
would  be  included  but  for  the  election. 

D.  Special  Rules 

Special  rules  apply  to  the  business 
and  rental  operations  of  consolidated 
groups  of  co.f-porations  and  publicly 
traded  partnerships.  Under  these  rules,  a 
consolidated  group  is  treated  as  one 
taxpayer  in  datermining  its  activities 
and  those  of  its  members,  and  business 
and  rental  operations  owned  through  a 
publicly  traded  partnership  cannot  be 


aggregated  with  operations  that  are  not 
owned  through  the  partnership. 

There  is  also  a  special  rule  for  taxable 
years  ending  before  August  10, 1989.  In 
those  years,  taxpayers  may  organize 
business  and  rental  operations  into 
activities  under  any  reasonable  method. 
A  taxpayer  will  also  be  permitted  to  use 
any  reasonable  method  to  allocate 
disallowed  deductions  and  credits 
among  activities  for  the  first  taxable 
year  in  which  the  taxpayer's  activities 
are  determined  under  the  general  rules 
of  §  1.469-4T. 

//.  Significant  Policy  Issues 

A.  Definition  of  Undertaking 

Under  the  regulations,  an  activity  of  a 
taxpayer  generally  consists  of  either  a 
single  undertaking  or  a  combination  of 
two  or  more  undertakings.  Thus,  the 
definition  of  undertaking  should  be 
broad  enough  to  provide  a  useful 
intermediate  step  in  determining  a 
taxpayer's  activities,  but  not  so  broad 
that  unrelated  business  and  rental 
operations  are  inappropriately 
combined  in  the  same  activity. 
Moreover,  an  undertaking  should  be 
defined  with  such  precision  that  the 
business  and  rental  operations  that 
constitute  an  activity  can  be  determined 
with  reasonable  certainty.  The  Service 
recognizes  that  no  single  definition  of 
undertaking  can  reconcile  these 
objecfives  in  all  cases.  It  believes, 
however,  that  a  definition  that  strikes  a 
reasonable  balance  among  these 
competing  objectives  is  essential  to 
carry  out  the  purposes  of  section  469 
and  to  comply  with  section  469(1)(1}, 
which  directs  the  service  to  prescribe 
regulations  that  specify  what  constitutes 
an  activity. 

Location  and  ownership  are  the 
primary  factors  used  to  identify  the 
business  and  rental  operations  that 
constitute  an  undertaking.  Thus,  the 
number  of  a  taxpayer's  undertakings  is 
generally  limited  to  the  number  of 
locations  at  which  the  ta.xpayer 
conducts  business  directly  plus  the 
number  of  locations  at  which  business  is 
conducted  by  passthrough  entities  in 
which  the  taxpayer  owns  an  interest.  In 
most  cases,  the  number  of  undertakings 
should  be  small  enough  to  avoid  the 
need  for  extensive  application  of  the 
aggregation  rules  contained  in  the 
regulations.  In  fact,  for  the  large  number 
of  taxpayers  who  conduct  all  their 
business  operations  at  a  single  location, 
either  directly  or  through  a  single 
passthrough  entity,  the  determination 
that  such  operations  constitute  a  single 
undertaking  is  generally  the  only 
analysis  that  the  regulations  require. 


The  use  of  location  and  ownerbiiip  as 
the  primary  factors  in  determining 
undertakings  also  contributes  to 
CR.-lainty  in  the  determination  of 
activities.  While  some  uncertainty  is 
likely  in  the  case  of  operations  that  are 
included  in  an  undertaking  without 
regard  to  the  location  at  which  the 
operations  are  conducted  [i.e., 
operations  that  are  not  conducted  at  a 
fixed  place  of  business,  operations  that 
are  conducted  at  the  customer's  place  of 
business,  and  support  operations),  the 
Service  contemplates  that  reasonable 
methods  will  be  used  in  determining  the 
undertaking  with  which  such  operations 
are  associated  and  that  any  reasonab'e 
method  will  be  respected.  The  Service 
invites  public  comment  regarding  the 
desirability  of  detailed  rules  for 
determining  the  undertakings  with 
which  such  operations  are  associated. 

The  Service  recognizes  that  unrelated 
business  operations  may  be  treated  as 
part  of  a  single  undertaking  under  these 
rules.  In  the  typical  case,  however, 
operations  that  are  conducted  at  the 
same  location  and  are  owned  by  the 
same  person  constitute  an  integrated 
and  interrelated  economic  unit. 
Moreover,  identification  of  the 
exceptional  case  in  which  such 
operations  do  not  constitute  an 
integrated  and  interrelated  economic 
unit  and  might  appropriately  be  treated 
as  multiple  undertakings  would  require 
additional  analysis  that  would  greatly 
undermine  the  certainty  that  these 
regulations  are  intended  to  provide  In 
addition,  the  accurate  measurement  of 
gain  or  loss  from,  and  participation  in, 
such  multiple  undertakings  would 
generally  require  unduly  burdensome 
allocations  of  income,  expenses,  and 
participation  among  the  undertakings 
For  these  reasons,  the  regulations  do  not 
provide  an  exception  to  the  basic 
undertaking  rule  for  those  few  cases  in 
which,  based  on  all  the  facts  and 
circumstances,  the  operations  conducted 
at  a  single  location  might  appropriately 
be  treated  as  multiple  undertakings. 

B.  Rental  Undertaking 

All  rental  activities  are  passive,  but 
other  activities  are  passive  only  if  the 
taxpayer  does  not  materially  participate. 
Because  of  this  difference  in  treatment, 
it  is  inappropriate  in  most  cases  to 
combine  rental  operations  and  nonrenlil 
operations  in  a  single  activity.  In  the 
absence  of  a  special  rule,  however,  the 
basic  undertaking  rule  would  often  treat 
rental  operations  and  nonrental 
operations  that  are  conducted  at  the 
same  location  as  part  of  the  same 
undertaking.  To  prevent  this,  the 
regulations  provide  in  such  cases  thut 
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the  rental  opt-ratinns  and  the  nonrer.tal 
opo'-ations  are  generally  treated  as  two 
separate  undertakings. 

In  some  cases,  however,  it  is 
appropriate  to  treat  rental  operatums 
a".d  nonrentdl  operations  as  part  of  the 
same  activity.  For  example,  operations 
that  are  incidental  to  other  operatior.s 
should  be  treated  as  part  of  the  s  ime 
activity  even  if  they  are  not  in  the  same 
class  [i.e..  rental  or  nonrental)  as  sjch 
oiher  operations.  Although  all  the  facts 
and  circumstances  should  be  taken  into 
account  in  determining  vvhether 
operations  m  one  class  are  incidental  to 
optirations  m  the  other  class,  one  of  the 
m.jst  significant  factors  is  the 
s'jl)stantial;ty  of  the  operations  in  each 
class  relative  to  those  m  the  other  class. 
M<jrpover,  even  though  it  is  generally 
more  appropriate  to  separate  rental  and 
r.onrental  operations,  the  separation  of 
those  operations  mcreises  accounting 
burdens  because  of  the  need  to  allocate 
income,  expcns<^s,  and  participation 
between  the  rental  and  nonrental 
undertakings.  As  a  result,  it  is  difncult  to 
justify  treating  rental  and  nonrental 
operations  that  are  conducted  at  the 
same  location  as  separate  undertakings 
i.nless  substantial  operations  are 
included  in  each  undertaking.  For  these 
re.isons.  the  rule  separating  rental  and 
nonrental  opera 'ions  conducted  at  the 
same  location  does  not  apply  if  more 
than  80  percent  of  the  aggregate  income 
from  the  operations  is  attributable  to 
one  class  of  operations. 

C  Aggregation  of  Nonrental 
Undertakings  i 

The  purpose  of  the  aggregation  rules 
applicable  to  nonrental  undertakings  is 
to  identify  undertakings  that  constitute 
an  integrated  and  interrelated  economic 
unit.  This  purpose  suggests  that  all  the 
facts  and  circumstances  should  be  taken 
into  account  in  determining  whether 
undertakings  are  aggregated  into  a 
single  activity.  On  the  other  hand,  a  rule 
requiring  consideration  of  all  relevant 
facts  and  circumstances  would 
necessitate  difficult  and  time-consuming 
analyses  of  the  relationships  between 
undertakings  and  would  also  introduce 
substantial  uncertainty  into  the 
identification  of  activities.  Accordingly, 
the  regulations  generally  limit  the 
relevant  factors  to  the  two  that  the 
Service  believes  are  most  significant 
(similarity  and  control)  and  provide 
specific  rules  for  taking  those  factors 
into  account. 

The  first  of  these  factors,  similarity, 
involves  either  common  lines  of 
business  or  different  stages  in  the 
production  or  distribution  of  the  same 
product  or  group  of  products.  The 
function  of  this  factor  is  to  ascertain 


whether  the  nature  of  the  businesses  in 
which  the  undertakings  are  engaged  is 
such  that  there  can  be  meaningful 
interactions  among  undertakings, 
whether  in  the  form  of  economies  of 
scale,  transactions  between 
undertakings,  or  otherwise.  Such 
interactions  are  an  essential 
characteristic  of  an  integrated  and 
interrelated  economic  unit  and  do  not 
typically  occur  between  businesses  that 
are  conducted  at  different  locations 
unless  the  businesses  are  similar  within 
the  meaning  of  the  regulations. 

Businesses  that,  by  their  nature,  could 
constitute  an  integrated  and  interrelated 
economic  unit  may,  nevertheless,  be 
competitors  (if  they  involve  a  common 
line  of  business)  or  adversarial  in  their 
dealings  (if  they  involve  different  stages 
in  production  or  distribution)  unless 
they  serve  and  are  coordinated  by 
common  interests.  Conversely, 
businesses  that  are  commonly 
controlled  are  typically  integrated  if  the 
nature  of  the  businesses  is  such  that 
integration  would  result  in  economies  of 
scale  or  other  efficiencies.  Accordingly, 
the  second  factor  that  must  be  taken 
into  account  under  the  regulations  is 
control  of  the  undertakings. 

The  rules  for  determining  whether 
undertakings  are  similar  and  are 
controlled  by  the  same  interests  further 
limit  the  need  to  consider  all  relevant 
facts  and  circumstances.  The  regulations 
provide  bright-line  tests  for  determining 
whether  undertakings  are  similar.  Under 
these  tests,  the  only  relevant  factors  are 
the  line  of  business  (if  any)  from  which 
more  than  50  percent  of  an  undertaking's 
gross  income  is  derived  and  whether  the 
undertaking  provides  more  than  50 
percent  (by  value)  of  its  property  and 
services  to  related  undertakings  or 
obtains  more  than  50  percent  (by  value) 
of  its  property  and  services  from  a 
related  undertaking.  Moreover,  the  lines 
of  business  used  to  determine  similarity 
are  generally  adapted  from  the  Standard 
Industrial  Classification  (SIC)  of  the 
United  States,  and  thus  are  consistent 
with  an  established  method  of 
distinguishing  and  categorizing  business 
operations.  Similarly,  the  regulations 
simplify  and  minimize  the  uncertainty  in 
determinations  of  common  control  by 
providing  a  rebuttable  presumption 
under  which  undertakings  are  generally 
presumed  to  be  controlled  by  the  same 
interests  if  more  than  50  percent  of  the 
interests  in  the  undertakings  are  owned 
by  the  members  of  a  group  of  five  or 
fewer  perscis. 

The  Service  recognizes  that  unrelated 
business  operations  may  be  treated  as 
part  of  the  same  activity  under  these 
rules.  This  raises  essentially  the  same 


issue  as  treating  unrelated  business 
operations  as  part  of  the  same 
undertaking,  and  the  considerations 
taken  into  account  in  that  context  are 
equally  applicable  here.  Accordingly, 
the  regulations  do  not  provide  an 
exception  to  the  aggregation  rules  for 
those  few  cases  in  which,  based  on  all 
the  facts  and  circumstances,  similar  and 
commonly-controlled  undertakings 
might  appropriately  be  treated  as 
multiple  activities. 

The  aggregation  rules  are  generally 
inapplicable  to  small  interests  held  by 
passive  investors  in  the  undertakings. 
except  to  the  extent  such  interests  are 
held  through  the  same  passthrough 
entity.  The  purpose  of  this  exception  is 
not  to  ascertain  more  accurately 
whether  undertakings  constitute  an 
integrated  and  interrelated  business 
activity,  but  rather  to  simplify  the 
determination  of  activities  for  the 
taxpayers  to  whom  it  applies.  In  general, 
such  taxpayers  may  accept  a 
passthrough  entity's  identification  and 
aggregation  of  undertakings  and  need 
not  engage  in  further  analysis  to 
determine  whether  undertakings  held 
through  the  entity  should  be  aggregated 
with  undertakings  held  directly  or 
through  other  passthrough  entities. 

In  some  cases,  businesses  that  are  not 
similar  vMthm  the  m.eaning  of  the 
regulations  nonetheless  constitute  an 
integrated  business  if  all  the  facts  and 
circumstances  are  taken  into  account 
The  Service  believes  that  a  rule 
requiring  such  businesses  to  be  treated 
as  a  single  activity,  if  applied  after  the 
rule  aggregating  similar  and  commonly 
controlled  undertakings,  would  not 
affect  a  large  number  of  taxpayers. 
Moreover,  even  though  such  a  rule 
requires  consideration  of  alt  relevant 
facts  and  circumstances,  this  should  not 
be  a  substantial  burden  if  the  only 
analysis  required  is  of  the  relationships 
among  a  few  large  groups  of  operations. 
Accordingly,  the  regulations  provide 
that  one  or  more  undertakings  (or  groups 
of  undertakings  that  have  been 
aggregated  because  of  their  similarity) 
are  treated  as  a  single  activity  if  the 
undertakings  (or  groups  of  undertakings) 
are  controlled  by  the  same  interests  and. 
based  on  all  the  facts  and 
circumstances,  their  operations 
constitute  a  single  integrated  business. 

Special  aggregation  rules  are  provided 
for  professional  service  undertakings. 
These  rules  are  necessary,  in  part, 
because  of  the  material  participation 
rule  applicable  to  personal  service 
activities.  Thus,  the  rules  do  not  permit 
the  aggregation  of  professional  service 
activities  and  other  activities.  In 
addition,  the  rules  are  significantly 


broader  than  those  applicable  to  other 
nonrental  undertakings.  The  Service 
believes  that  broader  aggregation  rules 
are  appropriate  in  this  context  because 
all  professional  services  share  certain 
similarities  and  it  is  increasingly 
common  for  professional-service  firms 
to  provide  services  in  more  than  one 
field,  Morever,  a  professional-service 
firms  success  in  one  field  is  more  likely 
to  be  attributable  to  expertise  and 
goodwill  developed  in  another  field  than 
is  the  case  with  other  nonrental 
businesses. 

D.  Rental  Real  Estate  Undertakings 

The  treatment  of  a  taxpayer's 
nonrental  operations  as  one  or  more 
activities  significantly  affects  the 
computation  of  the  taxpayer's  passive 
activity  loss  and  credit,  primarily 
because  material  and  significant 
participation  are  measured  on  an 
activity-by-activity  basis  and  because 
certain  rules  that  recharacterize  income 
associated  with  nonrental  operations 
also  apply  on  an  activity-by-activity 
basis.  Thus,  to  prevent  avoidance  of  the 
passive  loss  rules  by  inappropriately 
grouping  operations  into  activities  that 
do  not  constitute  integrated  and 
interrelated  economic  units,  taxpayers 
are  required  to  conform  to  precise  rules 
for  identifying  the  operations  that  are 
included  in  a  nonrental  activity. 

The  organization  of  rental  operations 
into  activities  does  not  provide 
comparable  opportunities  for  avoidance 
of  the  passive  loss  rules  because  the 
character  of  the  income  or  loss  from 
rental  operations  is  generally  not 
affected  by  the  taxpayer's  participation 
in  the  activity  in  which  the  operations 
are  included  and  the  rules 
recharacterizing  income  from  rental 
operations  generally  apply  on  a 
property-by-proporty  basis.  A 
taxpayer's  participation  is  relevant  in 
computing  the  $25,000  offset  for  rental 
real  estate  activities.  The  purpose  of  the 
offset,  however,  it  to  provide  targeted 
relief  to  moderate  income  taxpayers, 
and  its  amount  and  the  taxpayers  to 
which  it  applies  are  limited  accordingly. 
Thus,  the  Service  does  not  believe  it  is 
necessary  to  provide  rules  in  these 
regulations  that  further  restrict  the 
availability  of  the  offset. 

Because  specific  rules  similar  to  those 
applicable  to  nonrental  operations  are 
not  necessary  in  the  case  of  rental 
operations,  the  regulations  generally 
permit  taxpayers  to  organize  their  rental 
real  estate  operations  into  activities  in 
any  manner  they  find  convenient  or 
advantageous.  Taxpayers  are  not 
permitted,  however,  to  fragment  their 
rental  real  estate  operations  into 
separate  activities  to  a  greater  extent 


than  in  preceding  taxable  years  or  to  a 
greater  extent  than  such  operations  are 
fragmented  by  the  passthrough  entity 
through  which  they  are  held.  The  first 
limitation  prevents  taxpayers  from 
treating  operations  as  an  activity  in 
cases  in  which  their  records  are  not 
likely  to  contain  sufficient  detail  to 
permit  them  to  compute  the  suspended 
loss  from  the  activity.  Similarly,  the 
second  limitation  prevents  taxpayers 
from  treating  operations  as  an  activity  in 
cases  in  which  the  accounting 
information  provided  to  them  by  the 
passthrough  entity  is  unlikely  to  be 
detailed  enough  to  permit  them  to 
compute  the  net  income  or  loss  from  the 
activity.  A  third  limitation  provides  that 
a  rental  real  estate  undertaking  must  be 
treated  as  a  separate  activity  if  income 
from  the  undertaking  is  subject  to 
recharacterization  under  §  1.469- 
2T(f)(3).  This  limitation  is  necessary  to 
maintain  the  integrity  of  the 
recharacterization  rule. 

The  rules  described  above  apply  only 
to  rental  operations  involving  real 
property.  The  Service  invites  public 
comment  regarding  the  desirability  of 
providing  similar  flexibility  with  respect 
to  rental  operations  involving  personal 
property. 

E.  Election  to  Treat  Nonrental 
Undertakings  as  Separate  Activities 

Although  a  nonrental  undertaking 
may,  with  other  nonrental  undertakings, 
constitute  an  integrated  and  interrelated 
economic  unit,  the  synergistic  effects 
resulting  from  the  conduct  of  the 
undertaking  as  part  of  an  integrated 
business  generally  cease  when  there  is  a 
disposition  of  the  undertaking.  Thus,  the 
activity  that  remains  after  such  a 
disposition  is  fundamentally  different 
from  the  activity  conducted  before  the 
disposition.  As  a  result,  the  disposition 
of  an  undertaking  will  often  be  an 
appropriate  time  to  measure  economic 
income  or  loss.  Moreover,  an 
undertaking  generally  consists  of 
identifiable  operations  that  are 
conducted  at  a  single  location,  and  a 
disposition  of  such  operations  should,  in 
most  cases,  permit  the  accurate 
measurement  of  the  economic  income  or 
loss  from  the  portion  of  a  business  that 
is  conducted  at  the  location. 

For  the  reasons  described  above,  the 
Service  believes  that  an  undertaking 
may  constitute  an  appropriate  unit  for 
measuring  gain  or  loss  even  in  cases  in 
which  it  is  part  of  a  larger  integrated 
business.  Accordingly,  the  regulations 
permit  taxpayers  to  elect  to  treat  a 
nonrental  undertaking  as  a  separate 
activity  (other  than  for  purposes  of 
measuring  participation)  even  though 
under  the  aggregation  rules  the 


undertaking  would  be  treatud  .i»  p.i.;  cl 
a  larger  activity.  This  election  is  not 
available,  however,  if  the  taxpayer 
treated  the  undertaking  as  part  of  a 
larger  activity  in  a  preceding  taxable 
year  or  if  the  passthrough  entity  through 
which  the  undertaking  is  held  treats  it  as 
part  of  a  larger  activity.  The  purpose  of 
these  exceptions  is  the  same  as  the 
purpose  of  the  similar  limitations  that 
apply  to  the  election  to  treat  rental  real 
estate  opeidiions  as  separate  activities. 
In  some  cases,  an  undertaking  may  be 
conducted  in  a  manner  that  enhances 
the  value  of  other  undertakings  to  the 
detriment  of  its  own  value.  In  such 
cases,  the  economic  income  or  loss  from 
an  undertaking  cannot  be  accurately 
measured  at  the  time  of  its  disposition. 
Accordingly,  the  Service  is  considering  a 
rule  that  would  provide  in  such  cases 
that  a  disposition  of  a  taxpayer's 
interest  in  such  an  undertaking  is  not 
treated  as  a  disposition  of  the  taxpayers 
entire  interest  in  an  activity  for  purposi  s 
of  section  469(gj.  If  adopted,  this  rule 
would  be  contained  in  the  regulations  to 
be  issued  under  §  1.469-6T  (relating  to 
the  treatment  of  losses  upon  certain 
dispositions  of  passive  and  former 
passive  activities). 

Amendments  Made  to  Existing 
Regulations 

This  document  also  amends  portions 
of  the  existing  regulations  under  section 
469  to  coordinate  those  regulations  with 
the  definition  of  activity  contained  in 
§  1.469-4T  and  to  make  certain 
clarifying  and  corrective  changes  to  the 
existing  regulations.  The  significant 
changes  made  to  the  existing  regulations 
by  these  amendments  are  described 
below. 

/.  Section  1.469-lT 

The  determination  of  whether  an 
activity  is  a  rental  activity  under 
§  1. 469-1  T(e)(3)  generally  requires  the 
computation  of  an  average  period  of 
customer  use  for  the  activity.  The 
average  period  of  customer  use,  as 
defined  in  §  1.469-lT(e)(3)(iii).  is  not 
weighted  to  reflect  difTerences  in  the 
rental  value  of  the  activity's  property. 
Thus,  property  that  produces  an 
insignificant  amount  of  an  activity's 
rental  income  might  significantly  affect 
the  activity's  average  period  of  customer 
use.  Therefore,  this  document  amends 
the  definition  of  average  period  of 
customer  use  to  take  into  account  the 
amount  of  income  generated  by  an  ilern 
of  property. 

This  document  also  amends  the  rule 
contained  in  §  1.4469-lT(r)l4)  (relatirj; 
to  the  allocation  of  disallowed 
deductions  and  credits  among  activities) 


20532 


Federal  Register  /  Vol    54.  Nn    91       Fr  dav    May  12.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No    91   /  Frid.iv    M 


l<!f 


R  lies  and  Regulations 


to  reflect  the  pi3ssii);i!ty  that  the 
coTiposition  of  an  di.t;v!'.y  may  change 
from  year  to  yenr. 

//  S"(:t:or  1  46<^2T 

This  docurr.erit  a.T.ent^s  §  1.46»-2T(c) 
and  (d)  to  provide  rules  for 
characterizing  the  gain  and  loss  from  the 
sale  nf  property  held  in  a  dealing 
activity  at  the  tirr.e  of  the  sale.  For 
purposes  of  characterizing  the  gain  or 
loss  from  the  sale  of  any  such  property 
that  was  used  predominantly  in  one  or 
more  nondealing  activities  and  was  not 
acquired  for  the  principal  purpose  of 
de;ilin8  m  such  property,  the  rules 
provide  that  holding  the  property  in  the 
dealing  activity  is  treated  as  the  use  of 
the  property  in  the  last  nondealing 
activity  in  which  such  property  was 
used  before  its  sale.  In  all  other  cases, 
the  rules  provide  that  the  property  is 
t  re  a  led  as  used  in  the  dealing  activity. 
and  treat  such  property  as  used  in  a 
dealing  activity  for  any  period  during 
which  it  is  simultaneously  off-'red  for 
sale  to  cuslomr'~s  and  used  :n  a 
nondealing  activity.  These  rules  replace 
the  provision  contained  m  §  1  4B9- 
ir[e)(,3!(vi)(Dj  of  the  existing 
reaulations.  Under  that  provision, 
certain  rentals  of  property  were  treated 
as  incidental  to  an  activity  of  dealing  in 
such  property  rather  than  as  part  of  a 
rental  activity. 

The  Service  has  received  numerous 
comments  regarding  the  mcome- 
recharacterization  rule  contained  r.) 
5  1.46&-2T(n(5j.  relating  to  tf.e  treatment 
of  net  income  from  certain  proper'y 
rented  incidental  to  a  developcnt 
activity.  Some  commentators  have 
argued  that  there  are  a  substantial 
number  of  cases  in  which  the  gain  on 
the  dispositon  (jf  proper'y  that  :s  ^Lsed  m 
a  rental  activity  for  less  thjn  21  months 
after  its  development  is  predoniinanily 
aitiiliutabie  to  its  use  in  a  rental  activity 
r.i'hrr  than  to  the  development  of  the 
property.  Other  cnmmentalors  have 
arvued  th-it  there  should  be  no  special 
rerhar.ictenzat.on  rule  with  respect  to 
(ifv  t  lopment  activities.  After  careful 
c onsider.ition,  it  has  been  determined 
thdt  §  \  4ri9-2Tin(5)  should  apply  only  if 
the  u.se  of  an  item  of  property  in  an 
ai  !;v;'y  involving  the  rental  of  such 
pF!  ;-'  r'y  commenced  less  than  12 
n' on'ns  prior  to  its  sale  (or  contracting 
fur  lis  Stile)  Accordingly,  this  document 
amends  the  existing  regulations  to 
provide  for  this  result. 

///.  Section  1.469-5T 

I'nder  {  1  409-lT.  the  business  and 
rentj!  operations  that  constitute  an 
activ  ity  may  change  from  year  to  year. 
The  existing  regulations  do  not  address 
how  the  material  participation  tests  that 


are  based  on  participation  in  prior  years 
will  apply  in  cases  in  which  such 
changes  occur.  Accordingly,  this 
document  amends  §  1.469-5T  to  provide 
that,  for  purposes  of  the  material 
participation  tests  that  are  based  on 
participation  in  prior  years,  a  taxpayer 
is  treated  as  materially  participating  in 
an  activity  for  a  prior  taxable  year  if  the 
activity  includes  an  undertaking 
involving  substantially  the  same 
operations  as  an  undertaking  that  was 
included  in  an  activity  in  which  the 
taxpayer  materially  participated  during 
such  prior  taxable  year. 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 

is  not  required. 

Draftmg  Information 

The  principal  author  of  these 
regulations  is  Michael  J.  Grace.  Office  of 
the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However. 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.441-1  through  1.483-2 

Accounting,  Deferred  compensation 
plans.  Income  taxes. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  .Amendments  to  the 
Regulations 

Accordingly,  Title  26,  Chapter  1,  Parts 
1  and  602  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  •  *  •  Section 
1.4e9-4T  also  Issued  under  26  U.S.C.  469(1)(1). 

Par.  2.  Section  1.469-OT  is  revised  to 
read  as  follows: 

5  1  469-OT     Table  o' contents  (temporary). 

This  section  lists  the  captions  that 
appear  in  the  temporary  regulations 
under  section  469. 

§  1.469~1T  General  rules  (temporary}. 

(a)  Passive  activity  loss  and  credit 
disallowed. 


(11  In  goneral- 
(2i  Exceptions, 

(b)  Taxpayers  to  whom  tliese  rules  apply. 

(c)  Cross  references. 

(I)  Definition  of  passive  activ  ity. 
(2|  Passive  activity  loss. 

(31  Passive  activity  credit. 

|4)  Effect  of  rules  for  other  purposes. 

(5)  Special  nile  fur  oil  and  eas  working 
interests. 

(6)  Treatment  of  disallowed  losses  and 
credits. 

(7)  Corporations  subject  to  section  469. 

(8)  Consolidated  groups. 

(9)  joint  returns. 

(10)  Material  participation. 

(II)  Effective  data  and  transition  rules. 
(12)  Future  regulations. 

(d)  Effect  of  section  469  and  the  regulations 
thereunder  for  other  purposps. 

(1)  Treatment  of  items  of  passive  activity 
income  and  gain. 

(2)  Coordination  with  sections  613A  (d)  and 
1211. 

(3)  Treatrrcnl  of  passive  activity  losses. 
|p|  Definition  of  "passive  activity." 

(1)  In  general. 

(2)  Trade  or  business  activity, 

(3)  Rental  activity. 
(i)  In  general. 

(ii)  Exceptions. 

(iii)  Average  period  of  customer  use. 

(A)  In  general. 

(B)  Average  use  factor. 

(C)  Average  period  of  customer  use  for 
class  of  property. 

(D)  Period  of  customer  use. 

(E)  Class  of  property. 

(F)  Gross  rental  income  and  daily  rent 
(iv)  Significant  personal  services. 

(A)  In  general. 

(B)  Excluded  services. 

(v)  Extraordinary  personal  services. 
(vi)  Rental  of  property  incidental  to  a 
nonrental  activity  of  the  taxpayer, 

(A)  In  general, 

(B)  Property  held  for  mvpstmonl. 

(C)  Property  used  in  a  trade  or  business. 

(D)  Lodging  rented  for  convenience  of 
employer. 

(E)  Unadjusted  basis, 

(vii)  Property  made  available  for  use  in  a 
nonrental  activity  conducted  by  a 
partnership.  S  corporation,  or  joint  venture  in 
which  the  taxpayer  owns  an  interest. 

(viii)  Examples. 

(4)  Special  rule  for  oil  and  gas  worls.ing 
interests. 

(i)  In  general. 

(ii)  Exception  for  deductions  attributable  to 
a  period  during  which  liability  is  limited. 

(A)  In  general. 

(B)  Coordination  with  rules  soveming  the 
identification  of  disallowed  passive  activity 
deductions. 

(C)  Meaning  of  certain  terms. 
( ;)  Allocable  deductions. 

I-^J  Disqualified  deductions. 

[3]  Net  loss, 

[4]  Ratable  portion. 

(iii)  Examples, 

(iv)  Definition  of  "working  interest." 

(v)  Entitles  that  lim.it  liability. 

(A)  General  rule. 

(B)  Other  limitations  disregarded. 


(Cj  Examplps. 

(vi)  Cross  rpference  to  special  rule  for 
income  from  certain  oil  or  gas  properties. 

(5)  Rental  of  dwelling  unit. 

(6)  Activity  of  trading  personal  property, 
(i)  In  general. 

(ii)  Persona!  property. 
(iii)  Example. 

(f)  Treatment  of  disallowed  passive  activity 
losses  and  credits. 

(1)  Scope  of  this  paragraph. 

(2)  Identification  of  disallowed  passive 
activity  deductions. 

(i)  Allocation  of  disallowed  passive  activity 
loss  among  activities. 

(A)  General  rule. 

(B)  Loss  from  an  activity. 

(C)  Significant  participation  passive 
activities. 

(D)  Examples. 

(ii)  Allocation  with  loss  activities. 

(A)  In  general. 

(B)  Excluded  deductions. 

(iii)  Separately  identified  deductions. 

(3)  Identification  of  disallowed  credits  from 
passive  activities. 

(i)  General  rule. 

(ii)  Coordination  rule. 

(iii)  Separately  identified  credits. 

(4)  Carryover  of  disallowed  deductions  and 
credits. 

(i)  In  general. 

(ii)  Operations  continued  through  C 
corporations  or  similar  entities, 
(iii)  Examples. 

(g)  Application  of  these  rules  to  C 
corporations. 

(1)  In  general. 

(2)  Definitions, 

(3)  Participation  of  corporations, 
(i)  Mdlena!  participation. 

(ii)  Significant  participation, 
(iii)  Participation  of  indivi.iiial. 

(4)  Modified  computation  of  passive 
activity  loss  in  the  case  of  closely  held 
corporations. 

(i)  In  general.  ^ 

(ii)  Net  active  income. 
(iii)  Exam.ples. 

(5)  Allowance  of  passive  activity  credit  of 
closely  held  corporations  to  extent  of  net 
active  income  tax  liability. 

(i)  In  general. 

(ii)  Net  active  income  tax  liability, 
(h)  Special  rules  for  affiliated  group  filing 
consolidated  return. 

(1)  In  general. 

(2)  Definitions. 

(3)  Disallowance  of  consolidated  group's 
passive  activity  loss  or  credit. 

(4)  Status  and  participation  of  members. 

(i)  Determination  by  reference  to  status  and 
participation  of  group. 

(ii)  Determination  of  status  and 
participation  of  consolidated  group. 

(5)  Modification  of  rules  for  identifying 
disallowed  passive  activity  deductions  and 
credits. 

(i)  Identification  of  disallowed  deductions, 
(ii)  Ratable  portion  of  disallowed  passive 
activity  loss, 
(iii)  Identification  of  disallowed  credits. 

(6)  Transactions  between  members  of  a 
consolidated  group. 

(i)  Scope. 


(ii)  Recharacterization  of  gain  or  loss  from 
intercompany  transactions  other  than 
deferred  intercompany  transactions. 

(A)  In  general. 

(B)  Recharacterization  of  gain  or  loss  as 
portfolio  items. 

(iii)  Deferred  intercompany  transactions. 

(A)  In  general. 

(B)  Deferred  intercompany  transactions 
involving  property  subject  to  depreciation, 
amortization,  or  depletion. 

(C)  Restoration  of  deferred  gain  or  loss  of 
dispositions. 

(D)  Certain  recharacterized  items  treated 
as  portfolio  items. 

(E)  Property  involved  in  deferred 
intercompany  transaction. 

(iv)  Definitions. 

(A)  Deferred  intercompany  transactions. 

(B)  Directly  related. 

(C)  Intercompany  transaction. 

(D)  FHirchasing  member. 

(E)  Selling  member. 

(7)  Disposition  of  stock  of  a  member  of  an 
affiliated  group. 

(8)  Dispositions  of  property  used  in 
multiple  activities. 

(i)  [Reserved] 

(j)  Spouses  fiUng  joint  return. 

(1)  In  general. 

(2)  Exceptions  of  treatment  as  one 
taxpayer. 

(i)  Identification  of  disallowed  deductions 
and  credits. 

(ii)  Treatment  of  deductions  disallowed 
under  sections  704(d).  1366(d).  and  465. 

(iii)  Treatment  of  losses  from  working 
interests. 

(3)  Joint  return  no  longer  filed. 

(4)  Participation  of  spouses. 

(k)  Former  passive  activities  and  changes 
in  status  of  corporations.  [Reserved] 

§  1.469-2T  Passive  activity  loss  (temporary). 

(a)  Scope  of  this  section. 

(b)  Definition  of  passive  activity  loss. 

(1)  In  general. 

(2)  Cross  references. 

(c)  Passive  activity  group  income. 

(1)  In  general. 

(2)  Treatment  of  gain  from  disposition  of  an 
interest  in  an  activity  or  an  interest  in 
property  used  in  an  activity. 

(i)  In  general. 

(A)  Treatment  or  gain. 

(B)  Dispositions  of  partnership  interests 
and  S  corporation  stock. 

(C)  Interest  in  property. 

(D)  Examplps. 

(ii)  Disposition  of  property  used  in  more 
than  one  activity  in  12-month  period 
preceding  disposition. 

(iii)  Disposition  of  substantially 
appreciated  property  formerly  used  in 
nonpassive  activity. 

(A)  In  general. 

(B)  Date  of  disposition. 

(C)  Substantially  appreciated  property. 

(D)  Investment  property. 

(E)  Coordination  with  paragraph  (c)(2)(ii)  of 
this  section. 

(F)  Coordination  with  section  163(d). 

(G)  Examples. 

(iv)  Taxable  acquisitions. 

(v)  Property  held  for  sale  to  customers. 

(A)  Sale  incidental  to  another  activity. 


(;)  Applicability. 

(/)  In  general. 

[ii]  Principal  purpose. 

[2]  Dealing  activity  not  taken  into  account. 

(B)  Use  in  a  nondealing  activity  incidental 
to  sale. 

(C)  Examples. 

(3)  Items  of  portfolio  income  specifically 
excluded. 

(i)  In  general. 

(ii)  Gross  income  derived  in  the  ordinary 
course  of  a  trade  or  business. 

(iii)  Special  rules. 

(A)  Income  from  property  held  for 
investment  by  dealer. 

(B)  Royalties  derived  in  the  ordinary  course 
of  the  trade  or  business  of  licensing 
intangible  properly. 

(7)  In  general. 

(2)  Substantial  services  or  costs. 
(/]  In  general. 

(;/l  Exception. 

[iif]  Expenditures  taken  into  account. 

(3)  Passthrough  entities. 
[4]  Cross  reference. 

(C)  Mineral  production  payments, 
(iv)  Elxamples. 

(4)  Items  of  personal  service  income 
specifically  excluded. 

(i)  In  general, 
(ii)  Example. 

(5)  Income  from  section  461  adjustment, 
(i)  In  general. 

(ii)  Positive  section  481  adjustments, 
(iii)  Ratable  portion. 

(6)  Gross  income  from  certain  oil  or  gas 
properties. 

(i)  In  general. 

(ii)  Gross  and  net  passive  income  from  the 
property, 
(iii)  Property, 
(iv)  Examples. 

(7)  Other  items  specifically  excluded, 
(d)  Passive  activity  deductions. 

(1)  In  general. 

(2)  Exceptions. 

(3)  Interest  expense. 

(4)  Clearly  and  directly  allocable  expenses. 

(5)  Treatment  of  loss  from  disposition, 
(i)  In  general. 

(ii)  Disposition  of  property  used  In  more 
than  one  activity  in  12-month  period 
preceding  disposition. 

(iii)  Other  applicable  rules. 

(A)  Applicability  of  rules  in  paragraph 
(c)(2). 

(B)  Dispositions  of  partnership  interests 
and  S  corporation  stock. 

(6)  Coordination  with  other  limitations  on 
deductions  that  apply  before  section  469. 

(i)  In  general. 

(ii)  Proration  of  deductions  disallowed 
under  basis  limitations. 

(A)  Deductions  disallowed  under  section 
704  (d). 

(B)  Deductions  disallowed  under  section 
1366(d). 

(iii)  Proration  of  deductions  disallowed 
under  at-risk  limitation. 

(iv)  Coordination  of  basis  and  at-risk 
limitations. 

(v)  Separately  identified  items  of  deduction 
and  loss. 

(7)  Deductions  from  section  481  adjustment, 
(i)  In  general. 
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II  Application  of  this  paragraph  (e)(3). 
(r)  General  rule  . 
(A|  Al location  imonj?  activities.     ' 
|B|  Ratable  por'ion 

1 7)  Dispositions  on  which  gain  is 
recognized 

;.')  Dispositions  on  which  loss  is 
recugnized 


iC 
D 


Def-iii 


t  rule. 


SpecMl  " 

t/i   Apphl  d'l! 

I, ;  In  gnnf-il 
!,'•;  ExLep'i'in 
U'l  Basis  aO-  i.s'rTi>-r 
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(R)  Meaning  of  i.t'r 
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passive  activ 
activity. 

(Iv)  Dispositions  occurring  n  i^x  -hie  years 
beginning  before  Febniary  H  14HH 

|.A)  In  general. 

(BJ  Exceptions. 

(v)  Treatment  of  portfolio  assets. 

(vi)  Definitions. 

(vii)  Examples. 

(f)  Recharacterization  of  passive  income  in 
certain  situations. 

(1)  In  general. 

(2)  Special  rule  for  sigi.ficant  participation, 
(i)  In  general. 

jii)  Significant  participation  passive 
activity, 
(lii)  Example. 

(3)  Rental  of  nondepreciable  property. 

(4!  Net  In'prt'st  income  from  passive  equity- 
f.named  .t-ndiiig  activity, 

I,  i  In  gener^il. 

I    i  K^u'y  financed  lending  activity. 

I.Ai  In  i.neral, 

I  Si  (  er- 1  n  liabilities  not  taken  into 
accuuni. 

(iii)  Equity-financed  interest  income. 

(iv)  Net  interest  income. 

(v)  Interest-bearing  assets. 

(vi)  Liabilities  incurred  in  the  activity. 

(vii)  Average  outstanding  balance. 

(viii)  Example, 

(5)  Net  income  from  certain  property  rented 
Incidental  to  development  activity. 

(i)  In  general. 

(ii)  Commencement  of  use. 
(iii)  Services  performed  for  the  purpose  of 
enhancing  the  value  of  property, 
(iv)  Example. 

(6)  Property  rented  to  a  nonpassive 
activity. 

(7)  Special  rules  applicable  to  the 
acquisition  of  an  interest  in  a  passthrough 


entity  engaged  in  the  trade  or  business  of 
licensing  intangible  property. 

(i)  In  general. 

(ii)  Royalty  income  from  property. 

(iii)  Exceptions. 

(iv)  Capital  expenditures. 

(v)  Example. 

(8)  Limitation  on  recharacterized  income. 

(9)  Meaning  of  certain  terms. 

(10)  Coordination  with  section  163(d). 

(11)  Effective  date. 

§  1.469-3T  Passive  activity  credit 
(temporary). 

(a)  Computation  of  passive  activity  credit. 

(b)  Credits  subject  to  section  469. 

(1)  In  general. 

(2)  Treatment  of  credits  attributable  to 
qualified  progress  expenditures. 

(3)  Special  rule  for  partners  and  S 
corporation  shareholders. 

'     (4)  Exception  for  pre-1987  credits. 

(c)  Taxable  year  to  which  credit  is 
attributable. 

(d)  Regular  tax  liability  allocable  to  passive 
activities. 

(1)  In  general. 

(2)  Regular  tax  liability. 

(e)  Coordination  with  section  38(b). 

(f)  Coordination  with  section  47. 

(g)  Examples. 

§  1.469-47  Definition  of  activity  (temporary). 

(a)  Overview. 

(1)  Purpose  and  effect  of  overview, 

(2)  Scope  and  structure  of  i  1.469-4T. 

(3)  Undertaking  rules, 
(i)  in  general. 

(ii)  Basic  undertaking  rule, 
(iii)  Circumstances  in  which  location  is 
disregarded, 
(iv)  Rental  undertakings, 
(v)  Oil  and  gas  wells. 

(4)  Activity  rules, 
(i)  In  general. 

(ii|  Aggregation  of  trade  or  business 
undertakings. 

(A)  Trade  or  business  undertakings. 

(B)  Similar,  commonly-controlled 
undertakings  treated  as  a  single  activity. 

(C)  Integrated  businesses  treated  as  a 
single  activity. 

(iii)  Aggregation  of  professional  service 
undertakings, 
(iv)  Rules  for  rental  real  estate. 

(A)  Taxpayers  permitted  to  determine 
rental  real  estate  activities. 

(B)  Limitations  on  fragmentation  and 
aggregation  of  rental  real  estate. 

(v)  Election  to  treat  nonrcntal  undertakings 
as  separate  activities. 

(5)  Special  rules. 

(i)  Consolidated  groups  and  publicly  traded 
partnerships. 

(ii)  Transitional  rule. 

(b)  General  rule  and  definitions  of  general 
application. 

(1)  General  rule. 

(2)  Definitions  of  general  application. 
(i)  Passthrough  entity. 

(ii)  Business  and  rental  operations. 

(A)  In  general. 

(B)  Operations  conducted  through 
nonpassthrough  entities. 

(c)  Undertaking. 
(1)  In  general. 


C!  Operations  treated  as  a  separate  source 
of  income  produrlion 
(i)  In  general 
(ii)  Treatment  of  support  operations. 

(A)  In  general. 

(B)  Support  operations, 
(iii)  Location 

(iv)  Income-produrmg  operations. 
(v)  Ownership  by  the  same  person. 

(3)  Facts  and  circumstances 
determinations. 

(4)  Examples. 

(d)  Rental  undertaking. 

(1)  In  general. 

(2)  Exceptions. 

(3)  Rental  operations. 
(i)  General  rule. 

(ii)  Real  property  provided  for  short-term 
use. 
(iii)  Property  made  available  to  licensees. 

(4)  Examples. 

(e)  Special  rules  for  certain  oil  and  gas 
operations. 

(1)  Wells  treated  as  nonpassive  under 
|1.469-lT(ell4)(il. 

(2)  Business  and  rental  operations  that 
constitute  an  undertaking. 

(3)  Examples. 

(f)  Certain  trade  or  business  undertakings 
treated  as  part  of  the  same  activity. 

(1)  Applicability, 
(i)  In  general. 

(ii)  Trade  or  business  undertaking. 

(2)  Treatment  as  part  of  the  same  activity. 

(3)  Substantial  indirect  interest, 
(i)  In  gene-al. 

(ii)  Coordination  rule. 

(4)  Similar  undertakings. 
(i)  In  general. 

(ii)  Predominant  operations. 

(iii)  Vertically-integrated  undertakings. 

(A)  Supplier  undertaking  similar  to 
recipient  undertaking, 

(B)  Recipient  undertaking  similar  to 
supplier  undertaking. 

(C)  Coordination  rules. 
(iv)  Lines  of  business. 

(5)  Examples. 

(g)  Integrated  businesses. 

(1)  Applicability, 
(i)  In  general. 

(ii)  Trade  or  business  activity. 

(2)  Treatment  as  a  single  activity. 

(3)  Facts  and  circumstances  tests. 

(4)  Examples 

(h)  Certain  professional  service 
undertakings  treated  as  a  single  activity. 

(1)  Applicability, 
(i)  In  general. 

(ii)  Professional  service  undertaking. 

(2)  Treatment  as  a  single  activity. 

(i)  Undertakings  controlled  by  the  same 
interests. 

(ii)  I'ndcrtakings  involving  significant 
similar  or  significant  related  services. 

(iii)  Coordination  rule. 

(3)  Significant  similar  or  significant  related 
services. 

(4)  Examples. 
(i)  [Reserved] 

(i)  Control  by  the  same  interests  and 
ownership  percentage. 

(1)  In  general. 

(2)  Presumption. 
(i)  In  general. 


(ii)  Common-ownership  group. 
(iii)  Special  aggreg.itinn  rule. 

(3)  Ownership  percentage. 
(i)  In  general, 

(ii)  Passthrough  entities. 
(iii)  Attribution  rules. 

(A)  In  general. 

(B)  Determination  of  common-ownership 
percentage 

(C)  Reldti'd  person 

(4)  Specid'  rule  for  trade  or  business 
activities. 

(5)  Examples. 

(k)  Identification  of  rental  real  estate 
activities. 

(1)  Applicability. 
(i)  In  gen  'ra! 

(ii)  Rental  real  estate  undertaking. 

(2)  Identification  of  activities 

(i)  Multiple  undertakings  treated  as  a  single 
activity  or  multiple  activities  by  taxpayer. 

(ii)  Multiple  undertakincs  treated  as  a 
single  activity  by  passthrough  entity 

(ill)  Single  undertaking  treated  as  multiple 
undertakings. 

(3|  Treatment  in  succeeding  taxable  years. 

(4)  .Applicable  return  of  passthrough  entity. 

(5)  Evidence  of  treatment  required. 

(6)  Coordination  rule  for  rental  of 
nondepreciable  property, 

(7)  Coordination  rule  for  rental  of  dwelling 
unit. 

(8)  Examples. 
(1)  [Reserved] 

(m|  Con.solidated  groups. 

(1)  In  general. 

(2)  Examples. 

(n)  Publ.^ily  traded  partnerships. 

(0)  Elective  treatment  of  undertakings  as 
separate  activities. 

(1)  Applicability. 

(2)  Undertakings  treated  as  separate 
activities. 

(3)  Multiple  undertakings  treated  as  a 
single  activity  by  passthrough  entity, 

(4)  Mult'ple  undertakings  treated  as  a 
single  activity  for  a  preceding  taxable  year. 

(5)  Applicable  return  of  passthrough  entity. 

(6)  Participation. 

(7)  Election, 
(i)  In  general. 

(ii)  Written  statement. 

(8)  Examples. 

(p)  Spe(  lai  rule  for  tavable  years  ending 
before  August  10.  1989. 

(1)  In  general. 

(2)  Unreasonable  methods. 

(3)  Allocation  of  disallowed  deductions  in 
succeeding  taxable  year. 

f  1469-5T   Materia! participation 

Itemporcy). 

(a)  In  general. 

(b)  Facts  and  circumstances. 

(1)  In  general.  [Reserved] 

(2)  Certain  participation  insufficient  to 
constitute  material  participation  under  this 
paragraph  (b). 

(i)  Participation  satisfying  standards  not 
contained  in  section  469. 

(ii)  Certain  management  activities. 
(iii)  Participation  less  than  100  hours. 

(c)  Significant  participation  activity. 

(1)  In  general. 

(2)  Significant  participation. 


I.:,  .'^'trsonal  service  activity. 

(e)  Treatment  of  limited  partners. 

(1)  General  rule. 

(2)  Exceptions. 

(3)  Limited  partnership  interest, 
(i)  In  general. 

(ii)  Limited  partner  holding  general  partner 
interest. 

(f)  Participation. 

(1)  In  general. 

(2)  Exceptions. 

(i)  Certain  work  not  customarily  done  by 
owners, 
(ii)  Participation  as  an  investor. 

(A)  In  general. 

(B)  Work  done  in  individual's  capacity  as 
an  investor. 

(3)  Participation  of  spouse. 

(4)  Methods  of  proof 

(g)  Material  participation  of  trusts  and 
estates.  [Reserved] 

(h)  Miscellaneous  rules. 

(1)  Participation  of  corporations. 

(2)  Treatment  of  certain  retired  farmers  and 
surviving  spouses  of  retired  or  disabled 
farmers. 

(3)  Coordination  with  rules  governing  the 
treatment  of  passthrough  entities. 

(i)  (Reserved) 

(j)  Material  participation  for  preceding 
taxable  years. 

(1)  In  general. 

(2)  Material  participation  for  taxable  years 
beginning  before  January  1, 1987. 

(k)  Examples. 

§  1.469-ST    Treatment  of  losses  upon  certain 
dispositions  (temporary).  [Reserved! 

§  I.469-7T    Treatment  of  self-charged  items 
of  income  and  expense  (temporary). 
[Reserved] 

§  1.469-ST    Application  of  section  469  to 
trusts,  estates,  and  their  beneficiaries 
(temporary).  [Reserved] 

§1.469-9T    Treatment  of  income,  deductions, 
and  credits  from  certain  rental  real  estate 
activities  (temporary).  [Reserved] 

§  1.469-lOT  Application  of  section  469  to 
publicly  traded  partnerships  (temporary-]. 
[Reserved] 

§  1.469-llT  Effective  date  and  transition 
rules  (temporary). 

(a)  Effective  date. 

(1)  In  general. 

(2)  Application  of  certain  income 
recharacterization  rules. 

(i)  In  general. 

(ii)  Property  rented  to  a  nonpassive 
activity. 

(3)  Qualified  low-income  housing  projects. 

(4)  Effect  of  events  occurring  in  years  prior 
to  1987. 

(5)  Examples. 

(b)  Transitional  rule  for  pre-enactment  loss 
and  pre-enactment  credit. 

(1)  In  general. 

(2)  Applicable  percentage. 

(3)  Pre-enactment  loss. 

(4)  Pre-enactment  credit. 

(5)  Examples. 

(c)  Definition  of  pre-enactment  interest. 


(1)  General  rule. 

(2)  Qualified  interest, 
(i)  In  general. 

(ii)  Stock  in  a  C  corporation. 

(3)  Pre-enactment  activity, 
(i)  In  general. 

(ii)  Character  before  1987  irrelevant. 

(4)  Elxamples. 

(5)  Effect  of  changes  in  a  taxpayer's 
interest  in  a  pre-enactment  activity. 

(i)  In  general. 

(ii)  Partnership  terminations  under  section 
708(b)(1)(B). 
(iii)  Ejiamples. 

(6)  Special  rule  for  beneficiaries  of  trusts  or 
estates. 

(i)  In  general. 

(ii)  Interests  distributed  to  beneficiaries. 

(7)  Written  binding  contract 
(i)  In  general 

(ii)  Special  rule  for  contract  of  partnership 
or  S  corporation. 

(iii)  Application  of  rule  to  partnership 
agreements. 

§1.469-11    lAmenaed) 

Par.  3.  Section  1.469-lT  is  amended  as 
follows: 

1.  Paragraph  (d)(2)  is  amended  by 
revising  the  heading  and  first  sentence 
to  read  as  follows: 

(d)  •  *  * 

(2)  Coordination  with  sections 
613A(d]  and  1211.  A  passive  activity 
deduction  that  is  not  disallowed  for  the 
taxable  year  under  section  469  and  the 
regulations  thereunder  may  nonetheless 
be  disallowed  for  the  taxable  year  under 
section  613A(d)  or  1211. 
*        •        •        •        • 

2.  Paragraph  (e)(2)  is  revised  to  read 
as  follows: 

(e)  *  *  * 

(2)  Trade  or  business  activity.  An 
activity  (within  the  meaning  of  §  1.469- 
4T)  is  a  trade  or  business  activity  for  a 
taxable  year  if  and  only  if  such 
activity — 

(!)  Is  not  a  rental  activity  for  such 
taxable  yean  and 

\'\\]  Involves  the  conduct  during  such 
taxable  year  of  business  or  rental 
operations  (within  the  meaning  of 
§  HG9-4T(b](2)(ii))  that  are  not  treated 
under  paragraph  (e)(3](vi)(B)  of  this 
seclion  as  incidental  to  an  activity  of 
holding  property  for  investment. 

•  *  •  *  * 

3.  Paragraph  (e)(3)(iii)  is  revised  to 
read  as  follows: 

(e)  •  *  * 

(3)  *  *  • 

( i  i  i )  i4  verage  period  of  customer  use — 
(A)  In  general.  For  purposes  of  this 
paragraph  (e)(3),  the  average  period  of 
customer  use  for  property  held  in 
connection  with  an  activity  (the 
"activity's  average  period  of  customer 
use")  is  the  sum  of  the  average  use 


•  r  ;  I  ,-•■ 
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connection  with  the  activity. 
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Items  of  property. 


d.iv  s  use  of  such 


(B)  If.  after  the  application  of  this 
paragraph  (r)(4)(ii),  an  interest  in  a  C 
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for  191)2  In  199,1  the  business  and  rent.ii 
operations  that  constituted  the  rr'st.ujr.int 
and  caterinc  activitv  are  rontiniici-l   hui  ,jrp 


deductions  from  the  restaurant  operations  are 
disallowed  ($10.000 X  $30.000/$! 00.000),  and 

^~  rVI^I  nf  tho  10Q9  AoAiiniinna  frnm  tVia 


$12,000  loss  from  the  rental  activity  is 
disallowed  for  1989,  and  a  $9,000  loss  from 
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factors  for  cdch  class  of  property  held  in 
connection  wi'h  the  activity 

(I!)  Average  use  factor  The  average 
use  factor  for  a  class  of  property  held  m 
connection  with  an  activity  is  the 
average  period  of  customer  use  for  such 
class  of  property  multiplied  by  the 
fraction  obtained  by  dividmg — 

(;)  The  activity's  gross  rental  income 
attributable  to  such  class  of  property;  by 

[2]  The  activity's  gross  rental  income. 

(C)  A  verage  period  of  customer  use 
for  class  of  property  In  determining  an 
activity's  avenge  period  of  customer 
use  for  a  taxable  year,  the  average 
period  of  customer  use  for  a  class  of 
property  held  in  connection  with  an 
activity  is  determ.ined  by  dividing — 

(7)  The  aggregate  number  of  days  in 
all  periods  of  customer  use  for  property 
m  such  class  (taking  into  account  only 
periods  that  end  during  such  taxable 
year  or  that  include  the  last  day  of  such 
taxable  year);  by 

[2]  The  number  of  such  periods  of 
customer  use, 

(D)  Ppr:^>d  o^ customer  use.  Each 
period  during  which  a  customer  has  a 
continuous  or  recurring  right  to  use  an 
Item  of  property  held  in  connection  with 
the  activity  (without  regard  to  whether 
the  customer  uses  the  property  for  the 
entire  period  or  whether  such  right  to 
use  the  property  is  pursuant  to  a  single 
agreement  or  to  renewals  thereof]  is 
treated  for  purposes  of  this  paragraph 
(e)(3](iii]  as  a  separate  period  of 
customer  use.  The  duration  of  a  period 
of  customer  use  that  includes  the  last 
day  of  a  taxable  year  may  be 
determined  on  the  basis  of  reasonable 
estimates. 

(E)  Class  of  property.  Taxpayers  may 
organize  property  into  classes  for 
purposes  of  this  paragraph  (el(3)(iii) 
using  any  method  under  which  items  of 
property  for  which  the  daily  rent  differs 
significan'.ly  are  not  included  in  the 
same  class. 

(F)  Gross  rental  income  and  daily 
rer.t.  In  determining  an  activity's 
average  period  of  customer  use  for  a 
taxable  year — 

(/]  The  activity's  gross  rental  income 
is  the  gross  income  from  the  activity  for 
such  taxable  year  taking  into  account 
only  income  that  is  attributable  to 
amounts  paid  for  the  use  of  property; 

\2]  The  activity's  gross  rental  income 
attributable  to  a  class  of  property  is  the 
gross  income  from  the  activity  for  such 
taxable  year  taking  into  account  only 
income  that  is  attributable  to  amounts 
paid  for  the  use  of  property  in  such 
class;  and 

[3]  The  daily  rent  for  items  of  property 
may  be  determ.ined  on  any  basis  that 
reasonabiv  reflects  differences  during 
the  taxable  year  in  the  amounts 


ordinarily  paid  for  one  day's  use  of  such 

items  of  property. 

*  •        •        •        • 

4  Paragraph  (e)(3](vi)  is  amended  by 
removing  paragraph  (e)(3)(vi)|D)  and  by 
redesignating  paragraph  (e){3)(vi](E)  and 
(F)  as  paragraph  {e)(3)(vi)(D)  and  (E). 

5.  Paragraph  {e)(4)(iv)  is  revised  to 
read  as  follows; 

(e)  •  •  • 

(4)  ♦  *  * 

(iv)  Definition  of  "working  interest." 
For  purposes  of  section  469  and  the 
regulations  thereunder,  the  term 
"working  interest"  means  a  working  or 
operating  mineral  interest  in  any  tract  or 
parcel  of  land  (within  the  meaning  of 
5  1.612-4(a)). 

•  *        •        *        * 

6.  Paragraph  (e](5]  is  revised  to  read 
as  follows: 

(e)  •  *  * 

(5)  Rental  of  dwelling  unit.  An  activity 
involving  the  rental  of  a  dwelling  unit  is 
not  a  passive  activity  of  a  taxpayer  for 
any  taxable  year  in  which  section  280A 
(c)(5)  applies  to  the  taxpayer's  use  of 
such  dwelling  unit. 
***** 

7.  Paragraph  (f)(4)  is  revised  to  read  as 
follows: 

(H*  •  * 

(4)  Carryover  of  disallowed 
deductions  and  credits — (i)  In  general.  If 
any  deductions  or  credits  from  an 
activity  of  a  taxpayer  (the  loss  activity) 
are  disallowed  for  a  taxable  year  under 
paragraph  (f)(2)  or  (0(3)  of  this  section— 

(A)  The  disallowed  deductions  or 
credits  shall  be  allocated  am.ong  the 
taxpayer's  activities  for  the  succeeding 
taxable  year  in  a  manner  that 
reasonably  reflects  the  extent  to  which 
each  such  activity  continues  the 
business  and  rental  operations  that 
constituted  the  loss  activity;  and 

(B)  The  disallowed  deductions  or 
credits  allocated  to  an  activity  under 
paragraph  (f)(4)(i)(A)  of  this  section 
shall  be  treated  as  deductions  or  credits 
from  such  activity  for  the  succeeding 
taxable  year. 

(ii)  Operations  continued  through  C 
corporations  or  similar  entities.  (A)  If  a 
taxpayer  continues  part  or  all  of  the 
business  and  rental  operations  that 
constitute  a  loss  activity  through  a  C 
corporation  or  similar  entity,  the 
taxpayer's  interest  in  such  entity  shall 
be  treated  for  purposes  of  this  paragraph 
(f](4)  as  an  interest  in  a  passive  activity 
that  continues  such  operations,  An 
entity  is  similar  to  a  C  corporation  for 
this  purpose  if  the  owners  of  interests  in 
the  entity  derive  only  portfolio  income 
(within  the  meaning  of  §  1.469- 
2T(c)(3)(i))  from  such  interests. 


(B)  If,  after  the  application  of  this 
paragraph  (f)(4)(ii).  an  interest  in  a  C 
corporation  or  similar  entity  is  a  loss 
activity  for  a  taxable  year,  such  interest 
shall  be  treated  for  purposes  of  applying 
this  paragraph  (0(4)  in  the  succeeding 
taxable  year  as  an  interest  in  a  passive 
activity  that  continues  the  business  and 
rental  operations  of  such  loss  activity. 

(ill)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (0(4).  In  each  example, 
the  taxpayer  is  an  individual  whose 
taxable  year  is  the  calendar  year. 

Example  (1).  (i)  The  taxpayer  owns 
interests  in  a  convenience  store  and  an 
apartment  building.  In  each  taxable  year,  the 
taxpayer's  interests  in  the  convenience  store 
and  the  apartment  building  are  treated  under 
S  V469--1T  as  interests  in  two  separate 
passive  activities  of  the  taxpayer.  A  $5,000 
loss  from  the  convenience-store  activity  and 
a  $3,000  loss  from  the  apartment-building 
activity  are  disallowed  under  paragraph  (f](2) 
of  this  section  for  1989. 

(ii)  Under  paragraph  (0(2)  of  this  section, 
the  $5,000  loss  from  the  convenience-store 
activity  is  allocated  among  the  passive 
activity  deductions  from  that  activity  for 

1989.  and  the  $3,000  loss  from  the  apartment- 
building  activity  is  treated  similarly.  In  1990, 
the  business  and  rental  operations  that 
constituted  the  convenience-store  activity  are 
continued  in  a  single  activity,  and  the 
business  and  rental  operations  that 
constituted  the  apartment-building  activity 
are  similarly  continued  in  a  separate  activity. 
Thus,  the  disallowed  deductions  from  the 
convenience-store  activity  for  1989  must  be 
allocated  under  paragraph  (f)(4)(i)(.^)  of  this 
section  to  the  taxpayer's  convenience-store 
activity  in  1990.  Similarly,  the  disallowed 
deductions  from  the  apartment-building 
activity  for  1989  must  be  allocated  to  the 
taxpayer's  apartment-building  activity  in 

1990.  Under  paragraph  (n(4)(i)(b)  of  this 
section,  the  disallowed  deductions  allocated 
to  the  convenience-store  activity  in  1990  are 
treated  as  deductions  from  that  activity  for 
1990.  and  the  disallowed  deductions 
allocated  to  the  apartment-building  activity 
for  1990  are  treated  as  deductions  from  the 
apartment-building  activity  for  1990. 

E.xample  (2).  (i)  In  1991.  the  taxpayer 
acquires  a  restaurant  and  a  catering  service. 
In  1991  and  1992.  the  restaurant  and  the 
catering  service  are  conducted  at  the  same 
location,  and  the  taxpayer's  interests  in  the 
restaurant  and  catering  service  are  treated 
under  §  1.469-4T  as  an  interest  in  a  single 
passive  activity  of  the  taxpayer,  A  $10,000 
loss  from  the  activity  is  disallowed  under 
paragraph  (f)(2)  of  this  section  for  1992,  In 
1993.  the  restaurant  and  the  catering  service 
are  conducted  at  different  locations,  and  the 
taxpayer's  interests  in  the  restaurant  and  the 
catering  service  are  treated  under  §  1,469-4T 
as  interests  in  two  separate  passive  activities 
of  the  taxpayer. 

(li)  Under  paragraph  [V\[l]  of  this  section, 
the  $10,000  loss  from  the  restaurant  and 
catering  activity  is  allocated  among  the 
passive  activity  deductions  from  that  activity 


for  1902-  In  1993,  the  business  and  rental 
operations  that  constituted  the  restaurant 
and  catering  activity  are  continued,  but  are 
treated  as  two  separate  activities  under 
§  1,469-41.  Thus,  the  disallowed  deductions 
from  the  restaurant  and  catering  activity  for 
1992  must  be  allocated  under  paragraph 
(n|4)|i|{A)  of  this  section  between  the 
restaurant  activity  and  the  catpring  activity 
in  1993  in  a  manner  reasonably  reflects  the 
extent  to  which  each  of  the  activities 
continues  the  operations  of  the  restaurant 
and  catering  activity  Under  paragraph 
(r)(4)(i)iB)  of  this  section,  the  disallowed 
deductions  allocated  to  the  restaurant 
activity  in  1993  are  treated  as  deductions 
from  the  restaurant  activity  for  1993.  and  the 
disallowed  deductions  allocated  to  the 
catering  activity  in  1993  are  treated  as 
deductions  from  the  catering  activity  for  1993. 

Example  (3)  (i)  The  facts  are  the  same  as 
in  example  (2),  In  addition,  a  $20,000  loss 
from  the  activity  was  disallowed  under 
paragraph  (012)  of  this  section  for  1991,  and 
the  gross  income  and  deductions  (including 
dediJttions  that  were  disallowed  for  1991 
under  paragraph  (0(2)  of  this  section)  from 
the  restaurant  and  catering  service  for  1991 
and  1992  are  as  follows: 


Restaurant 

Catering 
service 

1991: 
Gross  income 

$20,000 
40,000 

$60  000 

Deductions 

60  000 

Net  income  (loss),,.. 

(20,000) 

40,000 
'30,000 

1992 
G'oss  income 

50,000 
*  70.000 

Deductions 

Net  income  (loss)  ., 

10,000 

(20,000) 

'  IrKiudes  58,000  ot  deductions  that  were  disal- 
to*ed  for  1991  (520,000  •  $40,000/5100  000) 

-  Includes  $12,000  ot  deductions  that  were  disal- 
lowed tor  1991  ($20,000  A  $60,000,'$!  00.000), 

(ill  Under  paragraph  (0(4)(i)(A)  of  this 
section,  the  disallowed  deductions  from  the 
restaurant  and  ca'ur'ng  operations  must  be 
allocated  among  the  taxpayer's  activities  for 
the  succeeding  yer.r  in  a  manner  that 
reasonably  reflects  the  extent  to  which  such 
activities  continue  the  restaurant  and 
catering  oper.itions.  The  remainder  of  this 
example  desLnhes  a  number  of  allocation 
methods  that  will  ordinarily  satisfy  the 
requirement  of  paragraph  (f)(4)(i)(A)  of  this 
section.  One  or  more  of  the  allocation 
methods  described  in  this  example  may, 
however,  be  unreasonable  in  certain  cases.  In 
addition,  the  description  of  specific  allocation 
methods  in  this  example  docs  not  preclude 
the  use  of  other  reasonable  allocation 
methods  for  purposes  of  paragraph  (f)(4)(i)(A) 
of  this  section, 

(iii)  Ordinarily,  an  allocation  of  disallowed 
deductions  from  the  restaurant  operations  to 
the  restaurant  activity  and  disallowed 
deductions  from  the  catering  operations  to 
the  catering  activity  would  satisfy  the 
requirement  of  paragraph  in(4)(i)(A)  of  this 
section.  Under  paragraph  lO[2)(ii)  of  this 
section,  a  ratable  portion  of  each  deduction 
from  the  restaurant  and  catering  activity  is 
disallowed  for  1992.  Thus,  $3,000  of  the  1992 


deductions  from  the  restaurant  operations  are 
disallowed  ($10,000  x  $30,000/$!  00,000),  and 
$7,000  of  the  1992  deductions  from  the 
catering  operations  are  disallowed 
($10,000  X  $70,000/8100,000).  Thus,  the 
taxpayer  can  ordinarily  treat  $3,(XX)  of  the 
disallowed  deductions  as  deductions  from 
the  restaurant  activity  for  1993,  and  $7,000  of 
the  disallowed  deductions  as  deductions 
from  the  catering  activity  for  1993. 

(iv)  Ordinarily,  an  allocation  of  disallowed 
deductions  between  the  restaurant  and 
cateri.ng  activities  in  proportion  to  the  losses 
from  the  restaurant  operations  and  the 
catering  operations  for  1992  would  also 
satisfy  the  requirement  of  paragraph 
(f)(4)(i)f.^)  of  this  section.  If  the  restaurant 
operations  and  the  catering  operations  had 
been  treated  as  separate  activities  in  1992. 
the  restaurant  activity  would  have  had  net 
income  of  $10,000  and  the  catering  activity 
would  have  had  a  $20,000  loss.  Thus,  the 
taxpayer  can  ordinarily  treat  all  $10,000  of 
disallowed  deductions  as  deductions  from 
the  catering  activity  for  1993, 

(v)  Ordinarily,  an  allocation  of  disallowed 
deductions  between  the  restaurant  and 
catering  activities  in  proportion  to  the  losses 
from  the  restaurant  operations  and  catering 
operations  for  1992  (determined  as  if  the 
restaurant  operations  and  the  catering 
operations  had  been  separate  activities  for  all 
taxable  years)  would  also  satisfy  the 
requirement  of  paragraph  (f)(4)(i)(A)  of  this 
section.  If  the  restaurant  operations  and  the 
catering  operations  had  been  treated  as 
separate  activities  for  all  taxable  years,  the 
entire  $20,000  loss  from  the  restaurant 
operations  in  1991  would  have  been  allocated 
to  the  restaurant  activity  in  1992.  and  the 
gross  income  and  deductions  from  such 
separate  activities  for  1992  would  be  as 
follows: 


Restaurant 

Catering 
service 

Gross  irx»me 

S40.000 
42,000 

S50  000 

Deductions 

56  000 

Net  income  (loss) 

(2,000) 

(8,000) 

Thus,  the  taxpayer  can  ordinarily  treat 
$2,000  of  the  disallowed  deductions  as 
deductions  from  the  restaurant  activity  for 
1993,  and  $8,000  of  the  disallowed  deductions 
as  deductions  from  the  catering  activity  for 
1993. 

Example  (4).  (i)  The  taxpayer  is  a  partner 
in  a  law  partnership  that  acquires  a  building 
in  December  1988  for  use  in  the  partnership's 
law  practice.  In  taxable  year  1989.  four  floors 
that  are  not  needed  in  the  law  practice  are 
leased  to  tenants;  in  taxable  year  1990.  two 
floors  are  leased  to  tenants;  in  taxable  years 
after  1990.  only  one  floor  is  leased  to  tenants. 
Under  §  1.469-4T(d).  the  law  practice  and  the 
rental  operations  with  respect  to  the  leased 
property  are  treated  as  a  trade  or  business 
activity  and  a  separate  rental  activity  for 
taxable  years  1989  and  1990  and  as  a  single 
trade  or  business  activity  for  taxable  years 
after  1990.  The  trade  or  business  activity  is 
not  a  passive  activity  of  the  taxpayer.  The 
rental  activity,  however,  is  a  passive  activity. 
Under  paragraph  (f)(2)  of  this  section,  a 


$12,000  loss  from  the  rental  activity  a, 
disallowed  for  1989.  and  a  $9,000  loss  from 
rental  activity  is  disallowed  for  1990. 

(ii)  Under  paragraph  (0(2)  of  this  section, 
the  $12,000  loss  from  the  rental  activity  for 

1989  is  allocated  among  the  passive  activity 
deductions  from  that  activity  for  1989  In 

1990.  the  business  and  rental  operations  that 
constituted  the  rental  activity  are  continued 
in  two  separate  activities.  Only  the  business 
and  rental  operations  with  respect  to  two 
floors  of  the  building  are  continued  in  the 
rental  activity,  and  the  other  two  floors  [i.e.. 
the  floors  that  were  leased  to  tenants  in  1989. 
but  not  in  1990)  are  used  in  the  taxpayer's 
law-practice  activity.  Thus,  the  disallowed 
deductions  from  the  rental  activity  for  1989 
must  be  allocated  under  paragraph  (rit4|(i){A) 
of  this  section  between  the  rental  activity  and 
the  law-practice  activity  in  a  manner  that 
reasonably  reflects  the  exeni  to  which  each 
of  the  activities  continues  the  operations  with 
respect  to  the  four  floors  that  were  leased  to 
tenants  in  1989.  In  these  circumstances,  the 
requirement  of  paragraph  (n(4)(i)(A)  uf  this 
section  would  ordinanly  be  satisfled  by  any 
of  the  allocation  methods  illustrated  in 
example  (3)  or  by  an  allocation  of  50  p*- r<  cnl 
of  the  disallowed  deductions  ($6,000)  lo  each 
activity.  Under  paragraph  (0(4!(i)(B)  of  this 
section,  the  disallowed  deductions  allocated 
to  the  rental  activity  in  1990  are  treated  as 
deductions  from  the  rental  activity  for  1990. 
and  the  disallowed  deductions  alloceted  lo 
the  law-practice  activity  in  1990  are  treated 
as  deductions  from  the  law-practice  activity 
for  1990. 

(iii)  Under  paragraph  (f)(2)  of  this  section, 
the  $9,000  loss  from  the  rental  activity  for 

1990  is  allocated  among  the  passive  activity 
deductions  from  that  actixity  for  1990  In 

1991.  the  business  and  rental  operations  that 
constituted  the  rental  activity  are  continued 
in  the  taxpayer's  law-practice  activity.  Thus, 
the  disallowed  deductions  from  the  rental 
activity  for  1990  must  be  allocated  under 
paragraph  (n(4)(i)(A)  of  this  section  to  the 
taxpayer's  law-practice  activity  in  1991. 
Under  paragraph  (n(4)(i)|B)  of  this  section, 
the  disallowed  deductions  allocated  lo  the 
law-practice  activity  are  treated  as 
deductions  from  the  law-practice  activity  for 
1991. 

(iv)  Rules  relating  to  former  passive 
activities  will  be  contained  in  paragraph  [V.] 
of  this  section.  Under  those  rules,  any 
disallowed  deductions  from  the  rental 
activity  that  are  treated  as  deductions  from 
the  law-practice  activity  will  be  treated  as 
unused  deductions  that  are  allocable  lo  a 
former  passive  activity. 

Example  (5).  (i)  The  taxpayer  owtjs  stock  in 
a  corporation  that  is  an  S  corporation  for  the 
taxpayer's  1991  taxable  year  and  a  C 
corporation  thereafter.  The  only  activity  of 
the  corporation  is  a  rental  activity.  For  19^. 
the  taxpayer's  pro  rata  share  of  the 
corporation's  loss  from  the  rental  activity  is 
$5,000,  and  the  entire  loss  is  disallowed  under 
paragraph  (0(2)  of  this  section, 

(ii)  Under  paragraph  (0(2)  of  this  section 
the  taxpayer's  $5,000  loss  from  the  rental 
activity  is  allocated  among  the  taxpayer  s 
deductions  from  that  activity  for  1991.  In 

1992.  the  business  and  rental  operations  il.it 
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co.istiii.ted  the  rental  aciivity  are  continued 
through  a  C  coi-por-Htion.  and  the  taxpayer  s 

intoroct  in  th«  P  r,  \rT%nr:i  1 1  nn   :a  '"o.i*nH   urtrlor 


(D)  Investment  property.  For  purposes 
of  this  paragraph  (c)(2)(iii),  an  interest  in 


in  the  building  is  treated  as  an  interest  in 
property  held  for  investment  for  the  period 

frrim   Ijniiarv  1     1  QOn  In  nprprnlipr  r^l     1  QVI 


Federal  Register  /  Vi  '    54    \;j    91 


M.y  12.  1989  /  Rules  and  Regulation 


(A)  At  the  time  of  the  disposition,  the 
taxpayer  holds  the  interest  in  property 

in  an  arl!\.-iM'  tKnl  in^',->K-oo  K^Minn 


also  offered  for  sale  to  customers  shall, 
for  purposes  of  this  paragraph  (c)(2),  be 


Thus,  the  apartments  were  used  in 
nondealing  activities  for  more  than  24 

mnnlKc     ar-rt  flio  firof  r»f  f^,n  roK.tlf ol-tlo 
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c^)^'.s^".'ec!  the  rental  activity  f<re  continued 
•}■  rr,u>;h  a  C  corporation,  and  thf  taxpayer  s 
ir-.ierest  in  the  C  corpors'ian  is  'reated  under 
paragraph  inni|n|(Al  of  this  section  as  a 
passive  activity  -hat  continues  such 
oppratmns  (the  C  corpora'ion  activity]  Thus. 
the  disallowed  deducons  from  the  rental 
H;.tivifv  for  TW1  mijs'  be  allocated  under 
paragraph  fHUi'  MA;  of  this  section  to  the 
t.ixpayer  »  C  corpora'ion  acttvity  in  l'^92.  and 
are  treated  under  pa'aaraph  ffjl^tlOlB)  of  this 
section  as  deductions  from  the  C  corporation 
activity  fon992. 

fiii)  Trpating  the  taxpayfr  s  interest  m  'he 
C  corpora'ion  as  an  inierust  in  a  passive 
ac'ivifv  that  continues  the  npera'ions  of  the 
rental  activity  does  no)  change  'he  character 
of  the  taxpayer  8  dividend  income  from  the  C 
corporation  Thus,  the  ta»payer  s  dividtTid 
income  is  ponfotio  inr.jme  Iwithin  the 
rreanins  of  }  1  4tt9-2T|c'|  3ll!li  and  is  not 
included  in  passive  activity  gross  income. 
.Accordingly  the  taxpayer  s  loss  from  the  C 
corporation  activity  for  19^2  is  S5.0(X) 

E.xa.nple  161.  !  I !  The  facts  are  the  same  as 
m  example  15|  except  '.hat  the  taxpayer  has 
ir.com.e  from  o'her  passive  activities  for  1992. 
and  cniy  60  percent  of  :.''ie  'axpavcr  s  loss 
from  the  C  corporation  ac'ivi'y  i Sk*  OOf)'  is 
d.3>i. lowed  for  1-N2  jnder  paragraph  (f)(2)  of 
this  section. 

(ii)  Under  pa-aj'  cih  iHi;;  of  this  section. 
the  S3. 000  aisaiiowed  loss  from  the  C 
corporation  activity  is  allocated  among  the 
passive  activity  deductions  from  that  activity 
for  1992.  In  effect,  therefore.  60  percent  of 
each  disallowed  deduction  from  the  rental 
activity  for  1991  Is  again  disallowed  forl99Z 

(ill)  Under  paragrapti  inui(ii)(B)  of  this 
sec'ioa  the  taxpayer  s  interest  in  the  C 
corporation  is  treated  for  years  after  1992  as 
an  interest  m  a  passive  activity  that 
continues  the  business  and  rental  operations 
of  the  C  corporation  activity.  Thus,  the 
disallowed  deductions  from  the  C  corporation 
activity  for  1992  must  be  allocated  under 
paragraph  (f|(4|(illA)  of  this  section  to  the 
taxpayer's  C  corporation  activity  in  1993.  and 
nre  treated  under  paragraph  (n(4)(')(B)  of  this 
section  as  deductions  from  that  activity  for 
1993. 
•         «         *         *         « 

a  Paragraph  (g)(4)|ii)(C)  is  amended 
by  removing  "§  1.469-2T(c)(2)(iii)(E}" 
and  adding  in  its  place  "5  1  469- 
2T(c)(2)(iii)(F)". 

9.  Paragraph  (h)(4)  is  amended  by 
removing  the  word  "material"  from  the 
captions  of  paragraphs  {h)(4)  and 
(h)(4)(ii)  and  by  adding  the  words  "or 
significantly"  immediately  after  the 
word  "matenally"  in  paragraph  (h)(4)(ii). 

;  1.469-2T    [Amended I 

Par  4.  Section  1.469-2T  is  amended  as 
follows: 

1.  Paragraphs  (c)(2){iii)(D)  through 
(c)(2)(iiiHF)  are  redesignated  as 
paragraphs  (c)(2)(ii))(E)  through 
(c)(2)(iii)(G)  and  the  following  new 
paragraph  (c)(2](iii)(D)  is  added: 

(c)  •  •  • 

(2)  •  •  • 

(iii)-  •  • 


[U]  Investment  property  For  purposes 
of  this  paragraph  (c)(2)(iii).  an  mterpst  in 
property  shall  be  treated  as  an  interest 
in  property  used  in  an  activity  other 
than  a  passive  activity  and  as  an 
interest  in  property  held  for  investment 
for  any  period  during  which  such 
interest  is  held  through  a  C  corporation 
or  similar  entity.  An  entity  is  similar  to  a 
C  corporation  for  this  purpose  if  the 
owners  of  interests  in  the  entity  derive 
only  portfolio  income  (within  the 
meaning  of  paragraph  (c](3)(i]  of  this 
section)  from  such  interests. 
•        *        *        *        • 

2.  Paragraph  (c)(2)(iii)(G)  (as 
redesignated  by  this  Treasury  decision] 
is  revised  to  read  as  follows: 

(c)  •  *  * 

(2)  *  *   • 

(iii)  *  *  * 

(G)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(2)(iii): 

Example  (l)-  A  acquires  a  building  on 
January  1. 1987,  and  uses  the  building  in  a 
trade  or  business  activity  in  which  A 
materially  participates  until  March  31. 19Si8. 
On  April  1. 1996.  A  leases  the  building  to  B. 
On  December  31. 1999.  A  sells  the  building. 
At  the  time  of  the  sale.  As  interest  in  the 
building  is  substantially  appreciated  (within 
the  meaning  of  paragraph  (c)(2|(iii)(C)  of  this 
section).  Assuming  As  lease  of  the  building 
to  B  constitutes  a  rental  activity  (within  the 
meaning  of  \  1.4e9-lT(e)(3)).  the  building  is 
used  in  a  passive  activity  for  21  months 
(April  1. 199a  through  December  31, 1999). 
Thus,  the  building  was  not  used  in  a  passive 
activity  for  the  entire  24-month  period  ending 
on  the  date  of  the  sale.  In  addition,  the  21- 
month  period  during  which  the  building  was 
used  in  a  passive  activity  is  less  than  20 
percent  of  A's  holding  period  for  the  building 
(13  years).  Therefore,  the  gain  from  th"  sale  is 
treated  under  this  paragraph  (c)(2){iii)  as  not 
from  a  passive  activity. 

Example  (2).  (1)  A.  an  individual,  is  a 
stockholder  of  corporation  X.  X  is  a  C 
corporation  until  December  31. 1990.  and  is 
an  S  corporation  thereafter.  X  acquires  a 
building  on  January  1. 1990.  and  sells  the 
building  on  March  1. 1991.  At  the  time  of  the 
sale.  As  interest  in  the  building  held  through 
X  is  substantially  appreciated  (within  the 
meaning  of  paragraph  (c)(2)(iii)|C)  of  this 
section).  The  building  is  leased  to  various 
tenants  at  all  times  during  the  period  in 
which  it  is  held  by  X.  Assume  that  the  lease 
of  the  building  would  constitute  a  rental 
activity  (within  the  meaning  of  S  1  469- 
lT(e)(3|)  with  respect  to  a  person  that  holds 
the  building  directly  or  through  an  S 
corporation. 

(li)  Paragraph  (c)(2)(iii)(D)  of  this  section 
provides  that  an  interest  in  property  is 
treated  for  purposes  of  this  paragraph 
(c)(2)(iii)  as  used  in  an  activity  other  than  a 
passive  activity  and  as  held  for  investment 
for  any  period  during  which  such  interest  is 
held  through  a  C  corporation.  Thus,  for 
purposes  of  determining  the  character  of  A's 
gain  from  the  sale  of  the  building.  A's  interest 


in  the  building  is  treated  as  an  interest  in 
property  held  for  investment  for  the  period 
from  lanuary  1.  1990  to  December  31.  1990. 
and  as  an  interest  in  property  used  in  a 
passive  activity  for  the  period  from  j.inuary  1. 
1991  to  February  2fi.  1991. 

(ill)  As  interest  in  the  building  was  not 
used  in  a  passive  activity  for  the  entire  24- 
month  period  ending  on  the  date  of  the  sale. 
In  addition,  the  2-month  period  dunng  which 
A's  interest  in  the  building  was  used  in  a 
passive  activity  is  less  than  20  percent  of  Ihe 
period  during  which  A  hold  an  interest  in  the 
building  (14  months).  Therefore,  the  gain  f'-nm 
the  sale  is  treated  under  this  paragraph 
(c)(2)(iii)  as  not  from  a  passive  activity 

(iv)  Under  paragraph  (c)(2iliii|(F]  of  this 
section,  gain  that  is  treated  as  nonpassive 
under  this  paragraph  (c)(21(iii|  is  treated  as 
portfolio  income  (within  the  meaning  of 
paragraph  (c)(3)(i)  of  this  section)  if  the  gain 
is  from  the  disposition  of  an  interest  in 
property  that  was  held  for  investment  for 
more  than  50  percent  of  the  period  during 
which  the  taxpayer  held  such  interest  in 
activities  other  than  passive  activities.  In  this 
case.  As  interest  in  the  building  was  treated 
as  held  for  investment  for  the  entire  period 
during  which  it  was  used  in  activities  other 
than  pas.sive  activities  (/e  .  the  12-monfh 
penod  from  [anuary  1.  1990  to  December  31. 
1990)  Accordingly,  As  gain  from  the  sale  is 
treated  under  this  paragraph  (c)(2)(iii)  as 
portfolio  incom.e. 
«         •  *         *         « 

3  New  paragraphs  {c)(2)(iv)  and 
(c][2j(v)  are  added  to  read  as  follows: 
(c)  *  •  • 

(2)  •   •   • 

(iv)  Taxable  acquisitions.  If  a 
taxpayer  acquires  an  interest  in 
property  in  a  transaction  other  th.m  a 
nonrecognition  transaction  (within  the 
meaning  of  section  7701[a  jf4c!:.  the 
ownership  and  use  of  such  interest  in 
property  before  such  transaction  shall 
not  be  taken  into  account  for  purproses 
of  applyi.ng  this  paragraph  (c)(2)  to  any 
subsequent  disposition  of  such  interest 
in  property  by  the  taxpayer  For 
example,  if  a  taxpayer  is  a  partner  in  a 
partnership  that  owns  an  interest  in 
property  and  the  taxpayer  acquires  such 
interest  in  property  from  the  partnership 
in  a  fully  taxable  sale  or  exchange,  such 
interest  shall  be  treated,  in  applying  this 
paragraph  (c)(2)  to  any  subsequent 
disposition  of  such  interest,  as  an 
interest  in  property  that  was  not  held  by 
the  taxpayer  until  the  date  on  which 
such  interest  was  acquired  from  the 
partnership  and  that  was  not  used 
before  such  date  in  any  activity  of  the 
taxpayer. 

{ V )  Property  held  for  sale  to 
customers — (A)  Sale  incidental  to 
another  activity— [1]— Applicability — [i] 
In  general.  This  paragraph  (c)(2)(v)(A) 
applies  to  the  disposition  of  a  taxpayer's 
interest  in  property  if  and  only  if — 


[A]  At  the  time  of  the  disposition,  the 
taxpayer  holds  the  interest  in  property 
in  an  activity  that  involves  holding 
Similar  property  that  is  treated  for 
purposes  of  section  1221(1)  as  property 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  a  trade  or 
business  (a  "dealing  activity"); 

[B]  One  or  more  other  activities  of  the 
taxpayer  do  not  involve  holding  similar 
property  for  sale  to  customers  in  the 
ordinary  course  of  a  trade  or  business 
("nondealing  activities")  and  the  interest 
in  property  was  used  in  such  activity  or 
activities  for  more  than  80  percent  of  the 
pcnod  during  which  the  taxpayer  held 
such  interest  in  property:  and 

[C]  The  interest  in  property  was  not 
acquired  and  held  by  the  taxpayer  for 
the  principal  purpose  of  selling  such 
interest  to  customers  in  the  ordinary 
course  of  a  trade  or  business. 

[ii]  Principal  purpose  For  purposes  of 
this  paragraph  (c)i2)(vj|  A),  a  taxpayer  is 
rebuttably  presumed  to  have  acquired 
and  held  an  interest  in  property  for  the 
principal  purpose  of  selling  such  interest 
to  customers  in  the  ordinary  course  of  a 
trade  or  business  if — 

(.4)  The  period  during  v\'hich  the 
interest  in  property  was  used  in 
nondealing  activities  of  the  taxpayer 
docs  not  exceed  the  lesser  of  24  months 
or  20  percent  of  the  recovery  period 
(within  the  meaning  of  section  168) 
applicable  to  such  property;  or 

[B]  The  interest  m  property  was 
simultaneously  offered  for  sale  to 
customers  and  used  in  a  nondealing 
activity  of  the  taxpayer  for  more  than  25 
percent  of  the  period  duiing  which  such 
interest  in  property  wa>  ;:sed  in 
nondealing  activities  of  the  taxpayer. 

For  purposes  of  the  preceding 
sentence,  an  interest  in  property  shall 
not  be  considered  to  be  offered  for  sale 
to  customers  solely  because  a  lessee  of 
the  property  has  been  granted  an  option 
to  purchase  the  property. 

{2]  Dealing  activity  not  taken  into 
account.  If  this  paragraph  (c)(2)(v){A) 
applies  to  the  disposition  of  a  taxpayer's 
interest  in  p.'operty,  holding  such 
interest  in  the  dealing  activity  shall,  for 
purposes  of  this  paragraph  (c)(2).  be 
treated  as  the  use  of  such  interest  in  the 
last  nondealing  activity  of  the  taxpayer 
in  which  such  interest  in  property  was 
used  prior  to  its  disposition. 

(B)  Use  in  a  nondealing  activity 
incidental  to  sale.  If  paragraph 
(c)(2)(v)(A)  of  this  section  does  not 
apply  to  the  disposition  of  a  taxpayer's 
interest  in  property  that  is  held  in  a 
dealing  activity  of  the  taxpayer  at  the 
time  of  disposition,  the  use  of  such 
interest  in  property  in  a  nondealing 
activity  of  the  taxpayer  for  any  period 
during  which  such  interest  in  property  is 


also  offered  for  sale  to  customers  shall, 
for  purposes  of  this  paragraph  (c)(2),  be 
treated  as  the  use  of  such  interest  in 
property  in  the  dealing  activity  of  the 
taxpayer. 

(C)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c)(2)(v): 

Examples  (1).  (i)  The  taxpayer  acquires  a 
residential  apartment  building  on  January  1. 
1987.  and  uses  the  building  in  a  rental 
activity.  In  January  1990.  the  taxpayer 
converts  the  apartments  info  condominium 
units.  After  the  conversion,  the  taxpayer 
holds  the  condominium  units  for  sale  to 
customers  in  the  ordinary  course  of  a  trade  or 
business  of  dealing  in  such  property.  (Assume 
that  these  dealing  operations  are  treated  as  a 
separate  activity  under  §  1.469-4T,  and  thai 
the  taxpayer  materially  participates  in  this 
activity.)  In  addition,  the  taxpayer  continues 
to  use  the  units  in  the  rental  activity  until 
they  are  sold  The  units  are  first  held  for  sale 
on  January  1. 1990.  and  the  last  unit  is  sold  on 
December  31. 1990. 

(ii)  This  paragraph  (c)(2)(v)  provides  that 
holding  an  interest  in  property  in  a  dealing 
activity  (the  marketing  of  the  property)  is 
treated  for  purposes  of  this  paragraph  (c)(2) 
as  the  use  of  such  interest  in  a  nondealing 
activity  if  the  marketing  of  the  property  is 
incidental  to  such  use.  Under  paragraph 
{c)(2)(v){A)(2)  of  this  section,  such  interests  in 
property  are  treated  as  used  in  the  last 
nondealing  activity  in  which  they  were  used 
prior  to  their  disposition.  In  addition, 
paragraph  (c)(2)(v)(A)( J)  of  this  section 
provides  rules  for  determining  whether  the 
marketing  of  the  property  is  incidental  to  the 
use  of  an  interest  in  property  in  a  nondealing 
activity.  Under  these  rules,  the  marketing  of 
the  property  is  treated  as  incidental  to  such 
use  if  (a)  the  interest  in  property  was  used  in 
nondealing  activities  for  more  than  80  percent 
of  the  taxpayer's  holding  period  in  the 
property  (the  holding  period  requirement)  and 
(b)  the  taxpayer  did  not  acquire  and  hold  the 
interest  in  property  for  the  principal  purpose 
of  selling  it  to  customers  in  the  ordinary 
course  of  a  trade  or  business  (a  dealing 
purpose). 

(iii)  In  this  case,  the  apartments  were  used 
in  a  rental  activity  for  the  entire  period 
during  which  they  were  held  by  the  taxpayer. 
Thus,  the  apartments  were  used  in  a 
nondealing  activity  for  more  than  80  percent 
of  the  taxpayer's  holding  period  in  the 
property,  and  the  marketing  of  the  property 
satisfies  the  holding  period  requirement. 

(iv)  Paragraph  (c)(2)(v)(A)(7)(;;1  of  this 
section  provides  that  a  taxpayer  is  rebuttably 
presumed  to  have  a  dealing  purpose  unless 
the  interest  in  property  was  used  in 
nondealing  activities  for  more  than  24  months 
or  20  percent  of  the  property's  recovery 
period  (whichever  is  less).  'The  same 
presumption  applies  if  the  interest  in  properly 
was  offered  for  sale  to  customers  during  more 
than  25  percent  of  the  period  in  which  the 
interest  was  held  in  nondealing  activities.  In 
this  case,  the  taxpayer  used  each  apartment 
in  a  nondealing  activity  (the  rental  activity) 
for  a  period  of  36  to  48  months  [i.e.,  from 
January  1. 1987.  to  the  date  of  sale  in  the 
period  from  January  through  December  1990). 


Thus,  Ihe  apartments  were  .  .>(i  in 
nondealing  activities  for  more  than  24 
months,  and  the  first  of  the  rebuttable 
presumptions  described  above  does  not 
apply.  In  addition,  the  apartments  were 
offered  for  sale  to  customers  for  up  to  12 
months  (depending  on  the  month  in  which  the 
apartment  was  sold)  during  Ihe  period  In 
which  the  apartments  were  used  In  a 
nondealing  activity.  The  percentage  obtained 
by  dividing  the  period  during  which  an 
apartment  was  held  for  sale  to  customers  by 
the  period  during  which  the  apartment  was 
used  in  nondealing  activities  ranges  from 
zero  in  the  case  of  apartments  sold  on 
January  1, 1990.  to  25  percent  [ie..  12  months/ 
48  months)  in  the  case  of  apartments  sold  on 
December  31. 1990.  Thus,  no  apartment  was 
offered  for  sale  to  customers  during  more 
than  25  percent  of  the  period  in  which  It  was 
used  in  nonrenlal  activities,  and  the  second 
rebuttable  presumption  does  not  apply. 

(v)  Because  neither  of  the  rebuttable 
presumptions  in  paragraph  (c)|2)(v)|A)(;|f'0 
of  this  section  applies  in  this  case,  the 
taxpayer  will  not  be  treated  as  having  a 
dealing  purpose  unless  other  facts  and 
circumstances  establish  that  the  taxpayer 
acquired  and  held  the  apartments  for  the 
principal  p'jrpose  of  soiling  the  apartments  to 
customers  in  the  ordinary  course  of  a  trade  or 
business.  Assume  that  none  of  the  fuels  and 
circumstances  suggest  thai  the  taxpayer  had 
such  a  purpose.  If  that  is  Ihe  case.  Ihe 
taxpayer  docs  not  have  a  dealing  purpose. 

(vi)  The  marketing  of  the  properly  satisfies 
the  holding  period  requirement,  and  the 
taxpayer  does  not  have  a  dealing  purpose. 
Thus,  holding  Ihe  apartments  In  the 
taxpayer's  dealing  activity  is  treated  for 
purposes  of  this  paragraph  (c)(2)  as  the  use  of 
the  apartments  in  a  nondealing  activity.  In 
this  case,  the  rental  aclivily  is  Ihe  only 
nondealing  activity  In  whicli  the  apartments 
were  used  prior  to  their  disposition.  Thus.  Ihe 
apartments  are  treated  under  paragraph 
(c)(2)(v)(A)(2)  of  this  section  as  Interests  m 
property  that  were  used  only  in  Ihe  rental 
activity  for  Ihe  entire  period  during  which  ihe 
taxpayer  held  such  Interests.  Accordingly.  Ihe 
rules  in  paragraph  (c)(2)  (11)  and  (In)  of  this 
section  do  not  apply,  and  all  gain  from  the 
sale  of  Ihe  apartments  Is  treated  as  passiv  >■ 
activity  gross  income. 

Example  (21.  (I)  The  facts  are  the  same  as 
In  example  (1).  except  thai  the  taxpayer 
converts  Ihe  apartments  into  condomlnum 
units  on  July  1, 1967.  and  Ihe  first  unit  Is  sold 
on  January  1. 1988. 

(II)  In  this  case,  all  of  the  apartments  were 
simultaneously  offered  for  sale  to  customers 
and  used  in  a  nondealing  activity  of  the 
taxpayer  for  more  than  25  percent  of  Ihe 
period  during  which  the  apartments  were 
used  in  nondealing  activities.  Thus.  Ihe 
taxpayer  is  rebuttably  presumed  to  have 
acquired  the  apartments  (including 
apartments  that  are  used  in  the  rental  act'vity 
for  at  least  24  months)  for  Ihe  principal 
purpose  of  selling  Ihem  to  customers  in  the 
ordinary  course  of  a  trade  or  business. 
Assume  that  the  facts  and  circumstances  do 
not  rebut  this  presumption.  If  thai  is  Ihe  c.ise. 
Ihe  taxpayer  has  a  dealing  purpose,  am' 
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paragraph  !c!(2|(v  if.AI  of  this  section  does  not 
app'v  to  the  disposition  of  the  apartments- 


reference  to  the  basis  of  property 
described  in  paragraph  (c){6)(i)(A]  of 


7.  Paragraph  (d)(2){ix)  is  amended  by 
adding  "section  613A(d),"  immediately 
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partner's  successor  in  interest  as  a  result 
of  a  payment  to  which  section  736(b) 
(relalinc  to  Da\ments  made  in  exchanup 


certain  oil  or  gas  properties).  (0(5) 
(relating  to  certain  property  rented 
incidental  to  develnnmentl.  ffllfil 


(Hi)  For  purposes  of  paragraph  (n(5)|i)(C)  of 
this  sectioa  in  1988. 1989.  and  1990.  Ihe  real 
estate  development  aclivily  thai  A  holds 
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pdragraph  !c!i;i(v  if.M  of  this  section  does  not 
appW  to  the  disposition  of  the  apartments 
liii)  Paragraph  !r|(21U  i(B)  of  this  section 
does  not  apply  to  the  di.sposttion  of  a 
taxpayer's  interest  in  property  iha'  iS  held  in 
a  dealing  activitv  of  the  taxpayer  at  the  time 
of  the  disposition,  the  use  of  the  intert-st  in 
property  in  a".>  nondeahng  ac'ivity  of  the 
laxpayr  for  nnv  period  durins  which  l-.e 
interest  is  also  offered  far  sale  to  custoniers 
IS  trea'ed  as  'fifidentai  to  the  use  of  the 
interest  in  the  -.t'n.ing  activity  .Accordingly, 
f.jr  purposes  cf  iji  .^  ing  the  rviles  of  this 
par;igraph  Ic!'  J)  '<)  the  disposition  of  the 
apar'iTien's.  the  rental  of  the  apar'ments  after 
J.iiy  1,  1167,  IS  troHted  as  the  use  of  the 
apa"nents  m  the  taxpayers  dealing  activity 
Exarrple  13}  (i)  The  facts  are  the  same  as 
:n  example  (1).  except  that  the  last  unit  Is 
sr)!J  in  1991. 

(;■)  The  trea'ment  of  apartments  sold  in 
1^190  13  the  sa.Tie  as  in  example  !1 ).  The 
ap.irtmenis  sold  in  19P1.  howe\er,  were 
si.Tjiianeously  ottered  for  sale  to  customers 
and  used  in  a  no'^deahng  activity  for  more 
than  25  percent   ii  the  period  during  which 
such  apar'meriis  vM're  used  m  nondeahn^ 
acti^'its.  iFor  ex.uTiple  an  apartmen'  that  it 
sold  on  !anu->r>  iX.  1*^1,  has  oeen  offered  for 
^,iie  for  13  monies  jr  28  1  percent  of  the  49- 
mont.i  period  Ji.'ns  which  it  was  used  in 
nondealing  activiues.)  Thus,  the  taxpayer  is 
rebuttably  presumed  to  have  acquired  the 
apartments  sold  in  1991  for  the  principal 
purpose  of  selling  ihem  to  customers  in  the 
ordinary  cours*  of  a  trade  or  business. 
.■\s8ume  that  the  facts  and  circumstances  do 
nit  rebut  this  piesumption.  In  that  case,  the 
"iHrkf=tin8  of  the  apartments  sold  in  1991  does 
not  satisfy  the  principal  purpose 
requirements,  and  paragraph  (c)(2)(vl(.'\)  of 
t.~'5  section  does  not  apply  to  the  disposition 
of  those  apartments.  Accordingly  for 
purposes  of  applying  the  rules  of  this 
parngraph  li.  112)  'o  "he  disposition  of  the 
apartments  sold  in  1991,  the  rental  of  the 
apar'ments  after  January  1.  1990.  is  treated. 
untier  paragraph  (c)(2)(v)(D|  of  this  section,  as 
the  use  of  the  apartments  in  the  taxpayer  s 
dealing  activity 

4  Paragraph  (c)(6)  (i),  (ii).  and  (iii)  is 
revised  to  read  as  follows: 

(c)  •  •  • 

(6)  Gross  income  from  certain  oil  or 
gas  properties — (i)  In  general. 
\otv\'ithstdnding  any  other  provision  of 
the  reguldticns  under  section  469, 
passive  activity  gross  income  for  any 
taxable  year  does  not  include  an 
amount  of  the  taxpayer's  gross  passive 
income  for  svirh  ypar  from — 

|.'\)  An  oil  or  a^s  proper'y  that 
includes  an  oil  or  gas  well  if,  for  any 
prior  tdxpayer  year  beginning  after 
December  31,  1986.  any  of  the  taxpayer's 
loss  from  the  v\-cll  was  treated,  solely  by 
reason  of  §  1  469-lT(el[41  (relating  to  a 
special  rule  for  losses  from  oil  and  gas 
worthing  interests),  and  not  by  reason  of 
the  taxpayer  s  material  participation  in 
the  activity,  as  a  loss  that  is  not  from  a 
passive  activity;  or 

iB)  Any  property  the  basis  of  which  is 
u-r'trmined  \n  whole  or  in  part  by 


reference  to  the  basis  of  property 
described  in  paragraph  |cliri)|i|(A)  of 
this  section;  equal  to  the  taxpayer's  net 
passive  income  from  such  property  for 
the  taxable  year. 

(ii)  Gross  and  net  passive  income 
from  the  property.  For  purposes  of  this 
paragraph  (c)(6) — 

(A)  The  taxpayers  s  gross  passive 
income  for  any  taxable  year  from  any 
property  described  in  paragraph  {a)(6)(i] 
of  this  section  is  any  passive  activity 
gross  income  for  such  year  (determined 
without  regard  to  this  paragraph  (c)(6] 
and  paragraph  (f)  of  this  section)  from 
such  property; 

(B)  The  taxpayer's  net  passive  income 
for  any  taxable  year  from  any  property 
described  in  paragraph  (c)(6)(i)  of  this 
section  is  the  excess,  if  any,  of — 

(1)  The  taxpayer's  gross  passive 
income  for  the  taxable  year  from  such 
property;  over 

[2]  Any  passive  activity  deductions 
for  the  taxable  year  (including  any 
deduction  treated  as  a  deduction  for 
such  year  under  S  1.469-lT(f)(4))  that 
are  reasonably  allocable  to  such  income; 
and 

(C)  If  any  oil  or  gas  well  or  other  item 
of  property  (the  item)  is  included  in  two 
or  more  properties  described  in 
paragraph  (c)(6)(i)  of  this  section  (the 
properties),  the  taxpayer  shall  allocate 
the  passive  activity  gross  income 
(determined  without  regard  to  this 
paragraph  (c)(6)  and  paragraph  If]  of 
this  section)  from  such  item  and  the 
passive  activity  deductions  reasonably 
allocable  to  such  item  among  such 
properties. 

(iii)  Property.  For  purposes  of 
paragraph  (c)(6)(i)(A)  of  this  section,  the 
term  "property"  does  not  have  the 
meaning  given  such  term  by  section 
614(a)  or  the  regulations  thereunder,  and 
an  oil  or  gas  property  that  includes  an 
oil  or  gas  well  is — 

(A)  The  well;  and 

(B)  Any  other  item  of  property 
(including  any  oil  or  gas  well)  the  value 
of  which  is  directly  enhanced  by  any 
drilling,  logging,  seismic  testing,  or  other 
activities  the  costs  of  which  were  taken 
into  account  in  determining  the  amount 
of  the  taxpayer's  income  or  loss  from  the 

well. 

•        •        •        *        • 

5.  Paragraph  (c)(6)(iv)  is  amended  by 
removing  the  phrase  "net  income  "  in  the 
last  sentences  of  examples  (1)  and  (2), 
and  adding  the  phrase  "net  passive 
income"  in  its  place. 

6.  Paragraph  (d)(1).  Example,  is 
amended  by  removing  "sections  469  and 
1211"  and  adding  "sections  469,  613A(d). 
and  1211"  each  place  the  former  occurs 


7.  Paragraph  (d)(2)(ix)  is  amended  by 
adding  "section  613A(d],"  immediately 
before  "section  1212(a)(1)(B)". 

8.  Paragraph  (d)(5)(iii)(A)  is  revised  to 
read  as  follows: 

(d)'  •  * 

(5)-    •   • 

(Iii)*   •   • 

(A)  Applicability  of  rules  in 
paragraph  (c)l2).  For  purposes  of  this 
paragraph  (d)(5).  a  taxpayer's  interests 
in  property  used  in  an  activity  and  the 
amounts  allocated  to  such  interests  shall 
be  determined  under  paragraph 
(c)(2)(i](C)  of  this  section.  In  addition, 
the  rules  contained  in  paragraph  (c)(2) 
(iv)  and  (v)  of  this  section  shall  apply  in 
determining  for  purposes  of  this 
paragraph  (d)(5)  the  activity  (or 
activities)  in  which  an  interest  in 
property  is  used  at  the  time  of  its 
disposition  and  during  the  12-month 
period  ending  on  the  date  of  its 
disposition. 
«         *         •         *         * 

(9)  Paragraph  (d)(6)(vHE)  is  revised  to 
read  as  follows: 

(d)-  •  * 

(6)  •   •  • 

(v)  *   •  * 

(E)  Are  taken  into  account  under 
section  613A(d)  (relating  to  limitations 
on  certain  depletion  deductions),  section 
1211  (relating  to  the  limitation  on  capital 
losses),  or  section  1231  (relating  to 
property  used  in  a  trade  or  business  and 
involuntary  conversions):  or 
•         •         *         *         • 

10.  Paragraph  (d)(8)  is  amended  by 
removing  the  phrase  "sections  469  and 
1211"  and  adding  the  following  in  its 
place:  "sections  469,  613A(d),  and  1211". 

11.  Paragraphs  (e)(2)  (ii)  and  (iii)  are 
revised  to  read  as  follows; 


(it)  Section  707(cj.  Except  as  provided 
in  paragraph  (e](2)(iii)(B)  of  this  section, 
any  payment  to  a  partner  for  services  or 
the  use  of  capital  that  is  described  in 
section  707(c)  (including  any  payment 
described  in  section  736(a)(2))  (relating 
to  guaranteed  payments  made  in 
liquidation  of  the  interest  of  a  retiring  or 
deceased  partner)  shall  be  characterized 
as  a  payment  for  services  or  as  the 
payment  of  interest,  respectively,  and 
not  as  a  distributive  share  of  partnership 
income. 

(iii)  Payments  in  liquidation  of  a 
partner's  interest  in  partnership 
property — (A)  In  general.  If  any  gain  or 
loss  is  taken  into  account  by  a  retiring 
partner  (or  any  other  person  that  owns 
(directly  or  indirectly)  an  interest  in 
such  partner  if  such  partner  is  a 
passthrough  entity)  or  a  deceased 


partner's  successor  in  interest  as  a  result 
of  a  payment  to  which  section  736(bj 
(relating  to  payments  made  in  exchange 
for  a  retired  or  deceased  partner's 
interest  in  partnership  property)  applies, 
such  gain  or  loss  shall  be  treated  as 
passive  activity  gross  income  or  a 
passive  activity  deduction  only  to  the 
extent  that  such  gain  or  loss  would  ha\  e 
boon  passive  activity  gross  income  or  a 
passive  activity  deduction  of  such 
retiring  or  deceased  partner  (or  such 
other  person)  if  it  had  been  recognized 
at  the  time  the  liquidation  of  such 
partner's  interest  commenced 

(B)  Payments  in  liquidation  of  a 
partner's  interest  in  unrealized 
receivables  and  goodwill  under  section 
736(a).  (/)  If  a  payment  is  made  in 
liquidation  of  a  retiring  or  deceased 
partner's  interest,  such  payment  is 
described  in  section  736(a).  and  any 
income — 

[i]  Is  taken  into  account  by  the  retiring 
partner  (or  any  other  person  that  owns 
(directly  or  indirectly)  an  interest  in 
such  partner  if  such  partner  is  a 
passthrough  entity]  or  the  deceased 
partner's  successor  in  interest  as  a  result 
of  such  payment:  and 

[ii]  Is  attributable  to  the  portion  (if 
any  of  the  payment  that  is  allocable  to 
the  unrealized  receivables  (within  the 
meaning  of  section  751(c))  and  goodwill 
of  the  partnership: 

the  percentage  of  such  income  that  is 
treated  as  passive  activity  gross  income 
shall  not  exceed  the  percentage  of 
passive  activity  gross  income  that  would 
be  included  in  the  gross  income  that 
such  retiring  or  deceased  partner  (or 
such  other  person)  would  have 
recognized  if  such  unrealized 
receivables  and  goodwill  had  been  sold 
at  the  time  that  the  hquidation  of  such 
partner's  interest  commenced. 

[2]  For  purposes  of  this  paragraph 
(e)(2)(iii)(B).  the  portion  (if  any)  of  a 
payment  under  section  73f){a)  that  is 
allocable  to  unrealized  receivables  and 
goodwill  of  a  partnership  shall  be 
determined  in  accordance  with  the 
principles  employed  under  §  1.736-l(b) 
for  determining  the  portion  of  a  payment 
made  under  section  736  that  is  treated 
as  a  distribution  under  section  736(b). 
*        »        *        *        • 

12.  Paragraph  (e)(3)(iii)(B)  is  revised  to 
read  as  follows: 

(e)  *  *  * 

(3)  *  •  * 

(iii)  *  *  * 

(B)  An  amount  of  gain  that  would 
have  been  treated  as  gain  that  is  not 
from  a  passive  activity  under  paragraph 
(r:')(2)(iii)  (relating  to  substantially 
appreciated  property  formerly  used  in  a 
nonpassive  activity),  (c)(6)  (relating  to 


certain  oil  or  gas  properties),  (f)(5) 
(relating  to  certain  property  rented 
incidental  to  development),  (f)l6) 
(relating  to  property  rented  to  a 
nonpassive  activity)  or  (f)(7)  (relating  to 
certain  interests  in  a  passthrough  entity 
engaged  in  the  trade  or  business  of 
licensing  intangible  property)  of  this 
section  would  have  been  allocated  to 
such  holder  (or  such  other  person)  with 
respect  to  such  interest  if  all  of  the 
property  used  in  such  passive  activity 
had  been  sold  immediately  prior  to  the 
disposition  for  its  fair  m.arket  value  on 
the  applicable  valuation  date  (within  the 
meaning  of  paragraph  (e)(3)(ii)(D)(/J  of 
this  section;  and 
«        *        *        *        * 

13.  Paragraph  (f)(5){i)  is  amended  by 
removing  the  phrase  "used  in  a  rental 
activity  for  such  year",  by  removing 

"24"  and  adding  "12"  in  its  place,  and  by 
removing  the  phrase  ",  but  without 
regard  to  paragraph  (e)  thereof  from  the 
parentlietical  immediately  following  the 
words  "materially  participated". 

14.  Piiragraph  (Ol^Kii)  is  amended  by 
adding  the  following  phrase 
immediately  after  the  word  "when": 
"the  performance  of  the  services 
described  in  paragraph  (f)(5)(i)(C)  of  this 
sect i cm  is  complete,  and". 

15.  Paragraph  (n(5)(iii)(C)  is  amended 
by  removing  the  parenthetical  phrase 
and  adding  the  following  in  its  place: 
"(but  only  if,  as  of  the  time  the  taxpayer 
acquires  an  interest  in  the  property,  a 
substantial  portion  of  the  property  is  not 
leased)". 

16.  Paragraph  (f)(5)(iv).  Example,  is 
revised  to  read  as  follows: 

(0*  *  * 

(5)  *  *  * 

(iv)*  *  * 

Example,  (i)  A,  a  calendar  year  individual, 
IS  a  partner  in  calendar  year  partnership  P, 
which  develops  commercial  real  estate.  In 
1988.  P  acquires  an  interest  in  undeveloped 
land,  and  arranges  for  the  financing  and 
construction  of  an  office  building  on  the  land. 
Construction  is  completed  in  February  1990. 
and  substantially  all  of  the  building  is  held 
out  for  rent  and  is  in  a  state  of  readiness  for 
rental  beginning  on  March  1. 1990. 

(ii)  P  holds  the  building  for  rent  for  the 
remainder  of  1990  and  all  of  1991.  and  sells 
the  building  on  January  15, 1992,  pursuant  to 
a  contract  entered  into  on  January  15, 1991.  P 
did  not  hold  the  building  (or  any  other 
buildilftgsj  for  sale  to  customers  in  the 
ordinary  course  of  P's  trade  or  business  (see 
paragraph  (c)(2)(v)  of  this  section).  A's 
distributive  share  of  P's  taxable  losses  from 
the  rental  of  the  building  is  $50,000  for  1990 
and  $30,000  for  1991.  All  of  A's  losses  from 
the  rental  of  the  building  are  disallowed 
under  %  1.469-lT(a)(l)(i).  As  distributive 
share  of  the  gain  recognized  by  P  on  the  sale 
of  the  building  is  $150,000.  A  has  no  other 
gross  income  or  deductions  from  the  activity 
of  renting  the  building. 


(iii)  For  purposes  of  paragraph  (n(5Ki)|C)  of 
this  sectioa  in  198a  1989.  and  1990.  the  real 
estate  development  activity  that  A  holds 
through  P  involves  the  performance  of 
services  for  the  purpose  of  enhancing  the 
value  of  the  building.  In  1992.  the  building  is 
sold,  and  the  date  on  which  the  use  of  the 
building  in  the  rental  activity  commenced 
(March  1, 1990)  was  less  than  12  months 
before  the  date  on  which  a  binding  contract 
for  such  sale  was  entered  into  (January  15, 
1991).  Accordingly,  if  A  materially 
participated  in  the  real  estate  development 
activity  in  1988. 1989.  or  1990  (without  regard 
to  whether  A  materially  participated  in  the 
activity  In  more  than  one  of  those  years),  an 
amount  of  A's  gross  rental  activity  income  for 
1992  from  the  building  equal  to  As  net  rental 
activity  income  for  1992  from  such  building 
($150,000-580.000  of  previously  disallowed 
deducUons  =  $70,000)  is  treated  under  this 
paragraph  (0(5)  as  gross  income  that  is  not 
from  a  passive  activity. 

17.  Paragraph  (f)(6)  is  amended  by 
removing  the  phrase  "used  in  a  rental 
activity  for  such  year "  and  by  removing 
the  phrase  ",  but  without  regard  to 
paragraph  (e)  thereof  from  the 
parenthetical  immediately  following  the 
words  "materially  participates". 

18.  Paragraph  (f)(9)(iii)  is  revised  to 
read  as  follows: 

(0*  *  * 

(9)  *  *  * 

(iii)  The  gross  rental  activity  income 
for  a  taxable  year  from  an  item  of 
property  is  any  passive  activity  gross 
income  (determined  without  regard  to 
paragraph  (f)  (2)  through  (6)  of  this 
section)  that — 

(A)  Is  income  for  such  year  from  the 
rental  or  disposition  of  such  item  of 
property;  and 

(B)  In  the  case  of  income  from  the 
disposition  of  such  item  of  property,  is 
income  from  an  activity  that  involved 
the  rental  of  such  item  of  property 
during  the  12-month  period  ending  on 
the  date  of  the  disposition  (see 
paragraph  (c)(2](ii)  of  this  section):  and 

•  •  *  *  « 

19.  Paragraph  (n(9)(iv)(B)  is  amended 
by  removing  the  phrase  "the  use  of  such 
item  of  property  in  the  rental  activity" 
and  adding  in  its  place  the  words  "such 
income". 

20.  Paragraph  (f)(10)  is  revised  to  read 
as  follows; 

If)*  •  • 

(10)  Coordination  with  section  163(d). 
Gross  income  that  is  treated  as  not  from 
a  passive  activity  under  paragraph  (f) 
(3).  (4),  or  (7)  of  this  section  shall  be 
treated  as  income  described  in  section 
469(e)(1)(A)  and  paragraph  (c)(3)(i)  of 
this  section  except  in  determining 
whether — 

(i)  Any  property  is  treated  for 
purposes  of  section  469(e)(l)(A)(ii)(l) 
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and  paragraph  (c)(3)(i)(C)  of  this  section 
as  property  that  produces  income  of  a 
type  described  in  paragraph  (c)(3){i)(A) 
of  this  section: 

(ii)  Any  property  is  treated  for 
purposes  of  section  469(e)(l)(A)(ii)(Il) 
and  paragraph  (c)(3){i)(D)  of  this  section 
as  property  held  for  investment: 

(iii)  An  expense  (other  than  interest 
expense)  is  treated  for  purposes  of 
section  469(e)(l)(A)(i)(II)  and  paragraph 
(d)(4]  of  this  section  as  clearly  and 
directly  allocable  to  portfolio  income 
(within  the  meaning  of  paragraph 
(c)(3)(i)  of  this  section);  and 

(ivl  Interest  expense  is  allocated 
under  §  1.163-8T  to  an  investment 
expenditure  (within  the  meaning  of 
S  1.163-8T(b){3))  or  to  a  passive  activity 
expenditure  (within  the  meaning  of 
5  n63-«T(b)(4)). 

>         •        *        • 

Par.  5.  Section  1.469-3T  is  amended  as 
follows; 

1.  Paragraph  (e)  is  revised. 

2.  Paragraph  (f)  is  redesignated  as 
paragraph  (g),  and  a  new  paragraph  (f) 
is  added. 

3.  The  revised  provisions  read  as 
follows: 

§  1.469-3T     Passive  activity  credit 
(temporary). 

(e)  Coordination  with  section  38(b). 
Any  credit  described  in  section  38(b)  (1) 
through  (5)  is  taken  into  account  in 
computing  the  current  year  business 
credit  for  the  first  taxable  year  in  which 
such  credit  is  subject  to  section  469  and 
is  not  disallowed  by  section  469  and  the 
regulations  thereunder. 

(f)  Coordination  with  section  47.  In  the 
case  of  any  cessation  described  in 
section  47(a)  (1).  (3),  or  (5)  or  any  change 
in  use  described  in  section  47(a)  (2)  or 
(4),  the  credits  allocable  to  the 
taxpayer's  activities  under  §  1.469- 
lT(f)(4)  shall  be  adjusted  by  reason  of 
such  cessation  (or  change  in  use). 

•  *  •  *  * 

Par.  6.  The  text  of  §  1.469^T  is  added 

to  read  as  follows: 

5  V469-4T     Definition  of  actvity 
(temporaryj. 

(a)  Overview — (1)  Purpose  and  effect 
of  overview.  This  paragraph  (a)  contains 
a  general  description  of  the  rules 
contained  in  this  section  and  is  intended 
solely  as  an  aid  to  readers.  The 
provisions  of  this  paragraph  (a)  are  not 
a  substitute  for  the  more  detailed  rules 
contained  in  the  remainder  of  this 
section  and  cannot  be  relied  upon  in 
cases  in  which  those  rules  qualify  the 
general  description  contained  in  this 
pur.igraph  (a). 


(2)  Scope  and  structure  of§  1.469-4T. 
This  section  provides  rules  under  which 
a  taxpayer's  business  and  rental 
operations  are  treated  as  one  or  more 
activities  for  purposes  of  section  469  and 
the  regulations  thereunder.  (See 
paragraph  (b)(2)(ii)  of  this  section  for  the 
definition  of  business  and  rental 
operations.)  In  general,  these  rules  are 
divided  into  three  groups: 

(i)  Rules  that  identify  the  business  and 
rental  operations  that  constitute  an 
undertaking  (the  undertaking  niles). 

(ii)  Rules  that  identify  the  undertaking 
or  undertakings  that  constitute  an 
activity  (the  activity  rules). 

(iii)  Rules  that  apply  only  under 
certain  special  circumstances  (the 
special  rules). 

(3)  Undertaking  rules— [\]  In  general. 
The  undertaking  is  generally  the 
smallest  unit  that  can  constitute  an 
activity.  (See  paragraph  (b)(1)  of  this 
section  for  the  general  rule  and 
paragraph  (k)(2)(iii)  of  this  section  for  a 
special  rule  that  permits  taxpayers  to 
treat  a  single  rental  real  estate 
undertaking  as  multiple  activities.)  An 
undertaking  may  include  diverse 
business  and  rental  operations. 

(ii)  Basic  undertaking  rule.  The  basic 
undertaking  rule  identifies  the  business 
and  rental  operations  that  constitufe  an 
undertaking  by  reference  to  their 
location  and  ownership.  Under  this  rule. 
business  and  rental  operations  that  are 
conducted  at  the  same  location  and  are 
owned  by  the  same  person  are  generally 
treated  as  part  of  the  same  undertaking. 
Conversely,  business  and  rental 
operations  generally  constitute  separate 
undertakings  to  the  extent  that  they  are 
conducted  at  different  locations  or  are 
not  owned  by  the  same  person.  (See 
paragraph  (c)(2)(i)  of  this  section.) 

(iii)  Circumstances  in  which  location 
is  disregarded.  In  some  circumstances, 
the  undertaking  in  which  business  and 
rental  operations  are  included  does  not 
depend  on  the  location  at  which  the 
operations  are  conducted.  Operations 
that  are  not  conducted  at  any  fixed 
place  of  business  or  that  are  conducted 
at  the  customer's  place  of  business  are 
treated  as  part  of  the  undertaking  with 
which  the  operations  are  most  closely 
associated  (see  paragraph  (c)(2)(iii)(C) 
of  this  section).  In  addition,  operations 
that  are  conducted  at  a  location  but  do 
not  relate  to  the  production  of  property 
at  that  location  or  to  the  transaction  of 
business  with  customers  at  that  location 
are  treated,  in  effect,  as  part  of  the 
undertaking  or  undertakings  that  the 
operations  support  (see  paragraph 
(c)(2)(ii)  of  this  section). 

(iv)  Rental  undertakings.  The  basic 
undertaking  rule  is  also  modified  if  the 
undertaking  determined  under  that  rule 


includes  both  rental  and  nonrental 
operations.  In  such  cases,  the  rental 
operations  and  the  nonrental  operations 
generally  must  be  treated  as  separate 
undertakings  (see  paragraph  [d)(ll  of 
this  section).  This  rule  does  not  apply  if 
more  than  80  percent  of  the  income  of 
the  undertaking  determined  under  the 
basic  rule  is  attributable  to  one  class  of 
operations  (i.e..  rental  or  nonrental)  or  if 
the  rental  operations  would  not  be 
treated  as  part  of  a  rental  activity 
because  of  the  exceptions  contained  in 
§  1  469-lT(e)(3)(ii)  (see  paragraph  (d)(2) 
of  this  section).  In  applying  the  rental 
undertaking  rules,  short-term  rentals  of 
real  property  [e.g..  hotel-room  rentals) 
are  generally  treated  as  nonrental 
operations  (see  paragraph  (d|(3)(ii)  of 
this  section). 

(v)  Oil  and  gas  wells.  Another 
exception  to  the  basic  undertaking  rule 
treats  oil  and  gas  wells  that  are  subject 
to  the  working-interest  exception  in 
§  1  469-lT(e)(4)  as  separate 
undertakings  (see  paragraph  (e)  of  this 
section). 

(4)  Activity  rules— [i]  In  general.  The 
basic  activity  rule  treats  each 
undertaking  in  which  a  taxpayer  owns 
an  interest  as  a  separate  activity  of  the 
taxpayer  (see  paragraph  (b)(1)  of  this 
section).  In  the  case  of  trade  or  business 
undertakings,  professional  service 
undertakings,  and  rental  real  estate 
undertakings,  additional  rules  may 
either  require  or  permit  the  aggregation 
of  two  or  more  undertakings  into  a 
single  activity. 

(ii)  Aggregation  of  trade  or  business 
undertakings— [A]  Trade  or  business 
undertakings.  Trade  or  business 
undertakings  include  all  noinnntal 
undertakings  other  than  oil  and  j;  's 
undertakings  described  in  paragraph 
{al(3)(v)  of  this  section  and  professional 
service  undertakings  described  in 
paragraph  (a)(4)(i!i}  of  this  section  (see 
paragraph  (f)ll)(ii)  of  this  section). 

(BJ  Similar,  commonly-controlled 
undertakings  treated  as  a  single 
activity.  An  aggregation  rule  treats  trade 
or  business  undertakings  that  are  both 
similar  and  controlled  by  the  same 
interests  as  part  of  the  same  activity. 
This  rule  is,  however,  generally 
inapplicable  to  small  interests  held  by 
passive  investors  in  such  undertakings, 
except  to  the  extent  such  interests  are 
held  through  the  same  passthrough 
entity.  (See  paragraph  (f]12)  of  this 
section.)  Undertakings  are  similar  for 
purposes  of  this  rule  if  more  than  half 
(by  value)  of  their  operations  are  in  the 
same  line  of  business  (as  defined  in  a 
revenue  procedure  issued  pursuant  to 
paragraph  (f](4)(iv]  of  this  section)  or  if 
the  undertakings  are  vertically 


integrated  (see  paragraph  (n(4)(ui)  of 
this  section).  All  the  facts  and 
cin.umstances  are  taken  into  account  in 
det{?rmining  whether  undertakings  are 
controlled  by  the  same  interests  for 
purposes  of  the  aggregation  rule  (see 
paragraph  (j)[l  j  of  this  section).  If, 
however,  each  member  of  a  group  of  five 
or  fewer  persons  owns  a  substantial 
interest  in  each  of  the  undertakings,  the 
undertakings  may  be  rebuttably 
presumed  to  be  controlled  by  the  same 
interests  (see  paragraph  (j)  (2)  and  (3)  of 
this  section). 

(C)  Integrated  businesses  treated  as  a 
sinp!e  activity.  Trade  or  business 
undertakings  (including  undertakings 
that  have  been  aggregated  because  of 
their  similarity  and  com..mnn  control)  are 
subject  to  a  second  aggregation  rule, 
l.'nder  this  rule  undertakings  that 
constitute  an  integrated  business  and 
are  controlled  by  the  same  interests 
must  be  treated  as  part  of  the  same 
activity.  (See  paragraph  (g)  of  this 
section.) 

(iii)  Aggregation  of  professional 
service  undertakings.  Professional 
service  undertakings  are  nonrental 
undertakings  that  predominantly  involve 
the  provision  of  services  in  the  fields  of 
health,  law,  engineering,  architecture, 
accounting,  actuarial  science, 
perform.ing  arts,  or  consulting  (see 
paragraph  (h  j(1  |(ii)  of  this  section).  In 
gf.neral,  professional  service 
undertakings  that  are  either  similar, 
related,  or  controlled  by  the  same 
interests  must  be  treated  as  part  of  the 
same  activity  (see  paragraph  (h)(2)  of 
this  section).  The  rules  for  determining 
whether  trade  or  business  undertakings 
aie  controlled  by  the  same  interests  also 
apply  with  respect  to  professional 
service  undertakings.  Professional 
service  undertakings  are  similar, 
however,  if  more  than  20  percent  (by 
value)  of  their  operations  are  in  the 
same  field,  and  two  professional  service 
undertakings  are  related  if  one  of  the 
undertakings  derives  more  than  20 
percent  of  its  gross  income  from  persons 
who  are  customers  of  the  other 
undertaking  (see  paragraph  (h)(3)  of  this 
section). 

(iv)  Rules  for  rental  real  estate — (A) 
Taxpayers  permitted  to  determine 
n-ntal  real  estate  activities.  The  rules 
f  T  L,;4gregating  rental  real  estate 
uT'dertakings  are  generally  elective. 
They  permit  taxpayers  to  treat  any 
combination  of  rental  real  estate 
undertakings  as  a  single  activity. 
Taxpayers  may  also  divide  their  rental 
real  estate  undertakings  and  ihen  treat 
portions  of  the  undertakings  as  separate 
activities  or  recombine  the  portions  into 
activities  that  include  parts  of  different 
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undertakings.  (See  paragraph  {k)(2)  (i) 
and  (iii)  of  this  section.) 

(B)  Limitations  on  fragmentation  and 
aggregation  of  rental  real  estate. 
Taxpayers  may  not  fragment  their  rental 
real  estate  in  a  manner  that  is 
inconsistent  with  their  treatment  of  such 
property  in  prior  taxable  years  or  with 
the  treatment  of  such  property  by  the 
passthrough  entity  through  which  it  is 
held  (see  paragraph  (k)  (2)(ii)  and  (3)  of 
this  section).  There  are  no  comparable 
limitations  on  the  aggregation  of  rental 
real  estate  into  a  single  activity.  If 
however,  the  income  or  gain  from  a 
rental  real  estate  undertaking  is  subject 
to  recharacterization  under  §  1.469- 
2T(f)(3)  (relating  to  the  rental  of 
nondepreciable  property),  a 
coordination  rule  provides  that  the 
undertaking  must  be  treated  as  a 
separate  activity  (see  paragraph  (k)(6)  of 
this  section.) 

(v)  Election  to  treat  nonrental 
undertakings  as  separate  activities. 
Another  elective  rule  permits  taxpayers 
to  treat  a  nonrental  undertaking  as  a 
separate  activity  even  if  the  undertaking 
would  be  treated  as  part  of  a  larger 
actinty  under  the  aggregation  rules 
applicable  to  the  undertaking  (see 
paragraph  (o)(2)  of  this  section).  This 
elective  rule  is  limited  by  consistency 
requirements  similar  to  those  that  apply 
to  rental  real  estate  operations  (see 
paragraph  (o)  (3)  and  (4)  of  this  section). 
Moreover,  in  cases  in  which  a  taxpayer 
elects  to  treat  a  nonrental  undertaking 
as  a  separate  activity,  the  taxpayer's 
level  of  participation  [i.e.,  material, 
significant,  or  otherwise)  in  the  separate 
activity  is  the  same  as  the  taxpayer's 
level  of  participation  in  the  larger 
activity  in  which  the  undertaking  would 
be  included  but  for  the  election  (see 
paragraph  (o)(6)  of  this  section). 

(5)  Special  rules — (i)  Consolidated 
groups  and  publicly  traded  partnerships. 
Special  rules  apply  to  the  business  and 
rental  operations  of  consolidated  groups 
of  corporations  and  publicly  traded 
partnerships.  Under  these  rules,  a 
consolidated  group  is  treated  as  one 
taxpayer  in  determining  its  activities 
and  those  of  its  members  (see  paragraph 
(m)  of  this  section),  and  business  and 
rental  operations  owned  through  a 
publicly  traded  partnership  cannot  be 
aggregated  with  operations  that  are  not 
owned  through  the  partnership  (see 
paragraph  (n)  of  this  section). 

(ii)  Transitional  rule.  A  special  rule 
applies  for  taxable  years  ending  before 
August  10, 1989.  In  those  years, 
taxpayers  may  organize  business  and 
rental  operations  into  activities  under 
any  reasonable  method  (see  paragraph 
(p)(l)  of  this  section),  A  taxpayer  will 


also  be  permitted  to  use  any  reasonable 
method  to  allocate  disallowed 
deductions  and  credits  among  aclr\'ities 
for  the  first  taxable  year  in  which  the 
taxpayer's  activities  are  determined 
under  the  general  rules  of  5 1  469-4T 
(see  paragraph  (p)(3)  of  this  section), 
(b)  General  rule  and  definitions  of 
general  application — (1 )  General  rule. 
Except  as  otherwise  provided  in  this 
section,  each  undertaking  in  which  a 
taxpayer  owns  an  interest  shall  be 
treated  as  a  separate  activity  of  the 
taxpayer.  See  paragraphs  (f).  (g),  and  (h) 
of  this  section  for  rules  requiring  certain 
nonrental  undertakings  to  be  treated  as 
part  of  the  same  activity  and  paragraph 
(k)  of  this  section  for  rules  identifying 
the  rental  real  estate  undertakings  (or 
portions  thereof)  that  are  included  in  an 
activity, 

(2)  Definitions  of  general  application. 
The  following  definitions  set  forth  the 
meaning  of  certain  terms  for  purposes  of 
this  section: 

(i)  Passthrough  entity.  The  term 
"passthrough  entity"  means  a 
partnership,  S  corporation,  estate,  or 
trust. 

(ii)  Business  and  rental  operations — 
(A)  In  general  Except  as  provided  in 
paragraph  (b)(2)(ii)(B)  of  this  section,  the 
term  "business  and  rental  operations" 
means  all  endeavors  that  are  engaged  in 
for  profit  or  the  production  of  income 
and  satisfy  one  or  more  of  the  following 
conditions  for  the  taxable  year 

(7)  Such  endeavors  involve  the 
conduct  of  a  trade  or  business  (within 
the  meaning  of  section  162)  or  are 
conducted  in  anticipation  of  such 
endeavors  becoming  a  trade  or  business; 

[2]  Such  endeavors  involve  making 
tangible  property  available  for  use  by 
customers:  or 

[3)  Research  or  experimental 
expenditures  paid  or  incurred  with 
respect  to  such  endeavors  are 
dediictible  under  section  174  (or  would 
be  deductible  if  the  taxpayer  adopted 
the  method  described  in  section  174(a)). 

(B)  Operations  conducted  through 
nonpassthrough  entities.  For  purposes  cf 
applying  section  469  and  the  regulations 
thereunder,  a  taxpayer's  activities  do 
not  include  operations  that  a  taxpayer 
conducts  through  one  or  more  entities 
(other  than  passthrough  entities).  The 
following  example  illustrates  the 
operation  of  this  paragraph  (b)(2)(ii)fB): 

Example,  (i)  A,  an  individual,  owns  stuck 
ofX,  a  closely  held  corporation  (within  the 
meaning  of  §  1.469-lT(g)(2)(ii)  that  is  directly 
engaged  in  the  conduct  of  a  real  estate 
development  business.  A  participates  in  X's 
real  estate  development  business,  but  does 
not  own  any  interest  in  the  business  other 
than  through  ownership  of  (he  stock  of  X. 
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(u)  X  is  subjecl  to  section  469  (see  J  1.469- 
lT|b)|5))  and  does  not  hold  the  real  estate 
development  business  through  another  entity. 
Accordingly,  for  purposes  of  section  489  and 
the  regulations  thereunder,  the  operations  of 
X»  real  estate  development  business  are 
treated  as  part  of  Xs  activities. 

(iii)  A  is  also  subject  to  section  469  (see 
{  1.4G9-lT(b)(l)).  but  A's  only  interest  in  the 
real  estate  development  business  is  held 
through  X.  X  is  a  C  corporation  and  therefore 
is  not  a  passthrough  entity.  Thus,  for 
purposes  of  section  469  and  the  regulations 
thereunder.  A's  activities  do  not  include  the 
operations  of  X's  real  estate  development 
biisiness-  Accordingly,  A's  participation  in 
X'«  busines  is  not  participation  in  an  activity 
of  A,  and  is  not  taken  into  account  in 
deirrmining  whether  A  materially 
p.irru  pales  (within  the  meaning  of  J  1.469- 
5T)  or  significantly  participates  (within  the 
meaning  of  {  1.469-lT(c)(2))  in  any  activity. 
(See.  however,  S  1.469-lT(g)(3)  for  rules 
under  which  a  shareholder's  participation  is 
taken  into  account  for  purposes  of 
determining  whether  a  corporation  materially 
or  significantly  participates  in  an  activity. 

(c)  Undertaking— [1]  In  general. 
Except  as  otherwise  provided  in 
paragraphs  (d).  (e).  and  (k)(2){iii)  of  this 
section,  business  and  rental  operations 
that  constitute  a  separate  source  of 
income  production  shall  be  treated  as  a 
single  undertaking  that  is  separate  from 
other  undertakings. 

(2)  Operations  treated  as  a  separate 
source  of  income  production — (i)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (c)(2).  business  and 
rental  operations  shall  be  treated  for 
purposes  of  this  paragraph  (c)  as  a 
separate  source  of  income  production  if 
and  only  if — 

(A)  Such  operations  are  conducted  at 
the  same  location  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section]  and 
are  owned  by  the  same  person  (within 
the  meaning  of  paragraph  {c)(2)(v)  of 
this  section);  and 

(B)  Income-producing  operations 
(within  the  meaning  of  paragraph 
(c)(2)(iv)  of  this  section)  owned  by  such 
person  are  conducted  at  such  location. 

(ii)  Treatment  of  support  operations — 
(A)  In  general.  For  purposes  uf  section 
469  and  the  regulations  thereunder — 

(7)  The  support  operations  conducted 
at  a  location  shall  not  be  treated  as  part 
of  an  undertaking  under  paragraph 
(c](2)(i)  of  this  section;  and 

[2]  The  income  and  expenses  that  are 
attributable  to  such  operations  and  are 
reasonably  allocable  to  an  undertaking 
conducted  at  a  different  location  shall 
be  taken  into  account  in  determining  the 
income  or  loss  from  the  activity  or 
activities  that  include  such  undertaking. 

(B)  Support  operations.  For  purposes 
of  this  paragraph  (c)(2).  the  business  and 
rental  operations  conducted  at  a 


location  are  treated  as  support 
operations  to  the  extent  that — 

[J]  Such  operations  and  an 
undertaking  that  is  conducted  at  a 
different  location  are  owned  by  the 
same  person  (within  the  meaning  of 
paragraph  (c)(2)(v)  of  this  section); 

(2)  Such  operations  involve  the 
provision  of  property  or  services  to  such 
undertaking:  and 

[3]  Such  operations  are  not  income- 
producing  operations  (within  the 
meaning  of  paragraph  (c){2)(iv)  of  this 
section). 

(iii)  Location.  For  purposes  of  this 
paragraph  {c)(2) — 

(A)  The  term  "location"  means,  with 
respect  to  any  business  and  rental 
operations,  a  fixed  place  of  business  at 
which  such  operations  are  regularly 
conducted; 

(B)  Business  and  rental  operations  ar*^ 
conducted  at  the  same  location  if  they 
are  conducted  in  the  same  physical 
structure  or  within  close  proximity  of 
one  another; 

(C)  Business  and  rental  operations 
that  are  not  conducted  at  a  fixed  place 
of  business  or  that  are  conducted  on  the 
customer's  premises  shall  be  treated  as 
operations  that  are  conducted  at  the 
location  (other  than  the  customer's 
premises)  with  which  they  are  most 
closely  associated; 

(D)  All  the  facts  and  circumstances 
(including,  in  particular,  the  factors 
listed  in  paragraph  (c)(3)  of  this  section) 
are  taken  into  account  in  determining 
the  location  with  which  business  and 
rental  operations  are  most  closely 
associated;  and 

(E)  Oil  and  gas  operations  that  are 
conducted  for  the  development  of  a 
common  reservoir  are  conducted  within 
close  proximity  of  one  another. 

(iv)  Income-producing  operations.  For 
purposes  of  this  paragraph  (c)(2),  the 
term  "income-producing  operations" 
means  business  and  rental  operations 
that  are  conducted  at  a  location  and 
relate  to  (or  are  conducted  in  reasonable 
anticipation  of) — 

(A)  The  production  of  property  at  such 
location; 

(B)  The  sale  of  property  to  customers 
at  such  location; 

(C)  The  performance  of  services  for 
customers  at  such  location; 

(D)  Transactions  in  which  customers 
take  physical  possession  at  such 
location  of  property  that  is  made 
available  for  their  use;  or 

(E)  Any  other  transactions  that 
involve  the  presence  of  customers  at 
such  location. 

(v)  Ownership  by  the  same  parson. 
For  purposes  of  this  paragraph  (c)(2). 
business  and  rental  operations  are 
owned  by  the  same  person  if  and  only  if 


one  person  (within  the  mpaning  of 
section  7701(a)(1))  is  the  direct  owner  of 
such  operations. 

(3)  Facts  and  circumstances 
determinations.  In  determining  whether 
a  location  is  the  location  with  which 
business  and  rental  operations  are  most 
closely  associated  for  purposes  of 
paragraph  (c)(2)(iii)(D)  of  this  section, 
the  following  relationships  between 
operalions  that  are  conducted  at  such 
location  and  other  operations  are 
generally  the  most  significant; 

(i)  The  extent  to  which  other  persons 
conduct  similar  operations  at  one 
location; 

(ii)  Whether  such  operations  are 
treated  as  a  unit  in  the  primary 
accounting  records  reflecting  the  results 
of  such  operations; 

(i!i)  The  extent  to  which  other  persons 
treat  similar  operations  as  a  unit  in  the 
primary  accounting  records  reflecting 
the  results  of  such  similar  operations; 

(iv)  The  extent  to  which  such 
operations  involve  products  or  services 
that  are  co.mmonly  provided  together; 

(v)  The  extent  to  which  such 
operations  serve  the  same  customers; 

(vi)  The  extent  to  which  the  same 
personnel,  facilities,  or  equipment  are 
used  to  conduct  such  operations; 
(vii)  The  extent  to  which  such 
operations  are  conducted  in 
coordination  with  or  reliance  upon  each 
other; 

(viii)  The  extent  to  which  the  conduct 
of  any  such  operations  is  incidental  to 
the  conduct  of  the  remainder  of  such 
operations; 

(ix)  The  extent  to  which  such 
operations  depend  on  each  other  for 
their  economic  success:  and 

(x)  Whether  such  operations  are 
conducted  under  the  same  trade  name. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c).  In  each  example  that  does 
not  state  otherwise,  the  taxpayer  is  an 
individual  and  the  facts,  analysis,  and 
conclusion  relate  to  a  single  taxable 
year. 

Example  (1).  The  taxpayer  is  the  sole 
owner  of  a  department  store  and  a  restaurant 
and  conducts  both  businesses  in  the  same 
building.  Thus,  the  department  store  and 
restaurant  operations  are  conducted  at  the 
same  location  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section)  and  are 
owned  by  the  same  person  (i.e..  the  taxpaytr 
is  the  direct  owner  of  the  operations).  In 
addition,  the  taxpayer  conducts  income- 
producing  operations  (within  the  meaning  of 
paragraph  (c)(2)(iv)  of  this  section)  at  the 
location  (i.e..  property  is  sold  to  customers 
and  services  are  performed  for  customers  on 
the  premises  of  the  department  store). 
Accordingly,  the  department  store  and 
restaurant  operations  are  treated  as  a 


separate  souice  of  income  production  (see 
paragraph  (c)(2)  of  this  section)  and  as  a 
single  undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  (c)(1)  of  this 
section). 

Example  (2).  (i)  The  facts  are  the  same  as 
in  example  (1),  except  that  the  taxpayer  is 
also  the  sole  owner  of  an  automotive  center 
that  ser\ir,es  automobiles  and  sells  tires, 
batteries,  motor  oil.  and  accessories  The 
taxpayer  operates  the  automotive  center  in  a 
separate  structure  in  the  shopping  mall  in 
which  the  department  store  is  located. 
Although  the  automotive  center  operations 
and  the  department  store  and  restaurant 
operations  are  not  conducted  m  the  same 
physical  structure,  they  are  conducted  within 
close  proximity  (within  the  meaning  of 
paragraph  (c)|21liii)(B)  of  this  section)  of  one 
another  Thus,  the  department  store, 
restaurant,  and  automotive  center  operations 
are  conducted  at  the  same  location  (within 
the  meaning  of  paragraph  (c)(2)(iii)  of  this 
section). 

(ii)  As  in  example  (1).  the  operations 
conducted  at  the  same  location  are  owned  by 
the  same  person,  and  the  taxpayer  conducts 
income-producing  operations  (within  the 
meaning  of  paragraph  (c)(2|(iv)  of  this 
section)  at  the  location.  Accordingly,  the 
department  store,  restaurant,  and  automotive 
center  operations  are  treated  as  a  separate 
source  of  income  production  (see  paragraph 
(c)(2)  of  this  section)  and  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  (c)(1)  of  this 
section). 

Example  (31  (i)  The  facts  are  the  same  as 
in  example  (2),  except  that  the  automotive 
center  is  located  several  blocks  from  the 
shopping  mall.  As  in  example  (1),  the 
department  store  and  restaurant  operations 
are  treating  as  a  single  undertaking  that  is 
separate  from  other  undertakings.  Because, 
however,  the  automotive  center  operations 
are  not  conducted  within  close  proximity 
(within  the  meaning  of  paragraph  (c)(2)(iii)[B) 
of  this  section)  of  the  department  store  and 
restaurant  operations,  all  of  the  taxpayer's 
operations  are  not  conducted  at  the  same 
location  (within  the  meaning  of  paragraph 
lc)(2)(iii)  of  this  section). 

(ii)  All  of  the  automotive  center  operations 
are  conducted  at  the  same  location  (within 
the  meaning  of  paragraph  |c)(2jliii)  of  this 
section)  and  are  owned  by  the  same  person 
(i.e.,  the  taxpayer  is  the  direct  owner  of  the 
operations)  In  addition,  the  taxpayer 
conducts  income  producing  operations 
(within  the  meaning  of  paragraph  (c)(2)(iv)  of 
this  section)  at  the  location  [i.e..  property  is 
sold  to  customers  and  services  are  performed 
for  customers  on  the  premises  of  the 
automotive  center).  Accordingly,  the 
automotive  center  operations  are  also  treated 
as  a  separate  source  of  income  production 
(see  paragraph  (c)(2)  of  this  section)  and  as  a 
single  undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  lc)(1)  of  this 
section).  See,  however,  paragraph  (g)  of  this 
section  for  rules  under  which  certain  trade  or 
business  activities  are  treated  as  a  single 
activity. 

Example  (4)  The  taxpayer  is  the  sole 
owner  of  a  building  and  rents  residential. 
office,  and  retail  space  in  the  building  to 


various  tenants.  The  taxpayer  manages  these 
rental  operations  from  an  ofnce  located  in  the 
building  The  rental  operations  are  conducted 
at  the  same  location  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section)  and  are 
owned  by  the  same  person  (i.e..  the  taxpayer 
is  the  direct  owner  of  the  operations).  In 
addition,  the  taxpayer  conducts  income- 
producing  operations  (within  the  meaning  of 
paragraph  (c)(2)(iv)  of  this  section)  at  the 
location  [i.e..  customers  take  physical 
possession  in  the  building  of  properly  made 
available  for  their  use).  Accordingly,  the 
rental  operations  are  treated  as  a  separate 
source  of  income  production  (see  paragraph 
(c)(2)  of  this  section)  and  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  (c)(1)  of  this 
section).  See  paragraph  (d)  of  this  section  for 
rules  for  determining  whether  this 
undertaking  is  a  rental  undertaking  and 
paragraph  (k)  of  this  section  for  rules  for 
identifying  rental  real  estate  activities. 

Example  15).  (i)  The  facts  are  the  same  as 
in  example  (4).  except  that  the  taxpayer  also 
uses  the  rental  office  in  the  building 
(Building  »1  ")  to  manage  rental  operations 
in  another  building  ("Building  *2")  that  the 
taxpayer  owns.  The  rental  operations 
conducted  in  Building  «2  are  treated  as  a 
separate  source  of  income  production  under 
paragraph  (c||2)  of  this  section  and  as  a 
single  undertaking  that  is  separate  from  other 
undertakings  (the  "Building  *Z  undertaking") 
under  paragraph  (c)(1)  of  this  section, 

(ii)  The  operations  conducted  at  the  rental 
office  in  Building  #1  and  the  Building  «Z 
undertaking  are  owmed  by  the  same  person 
[i.e..  the  taxpayer  is  the  direct  owner  of  the 
operations).  In  addition,  the  operations 
conducted  at  the  rental  office  with  respect  to 
the  Building  »2  undertaking  relate  to 
transactions  in  which  customers  take 
physical  possession  at  another  location  of 
property  that  is  made  available  for  their  use 
[i.e..  the  operations  are  not  income-producing 
operations  (within  the  meaning  of  paragraph 
(c|(2)(iv)  of  this  section)).  Thus,  to  the  extent 
the  operations  conducted  at  the  rental  office 
involve  the  management  of  the  Building  *2 
undertaking,  they  are  support  operations 
(within  the  meaning  of  paragraph  (c)(2)(ii){B) 
of  this  section)  with  respect  to  the  Building 
*2  undertaking. 

(iii)  Paragraph  (c)(2)(ii)(A)(7)  of  this  section 
provides  that  support  operations  are  not 
treated  as  part  of  an  undertaking  under 
paragraph  [c)(2)(i)  of  this  section.  Therefore, 
the  support  operations  conducted  at  the 
rental  office  are  not  treated  as  part  of  the 
undertaking  that  consists  of  the  rental 
operations  conducted  in  Building  ffl  (the 
"Building  ^\  undertaking").  Paragraph 
(c)(2](ii)(A)(2)  of  this  section  provides  that  the 
income  and  expenses  that  are  attributable  to 
support  operations  and  are  reasonably 
allocable  to  an  undertaking  conducted  at  a 
different  location  shall  be  taken  into  account 
in  determining  the  income  or  loss  from  the 
activity  that  includes  such  undertaking. 
Accordingly,  the  income  and  expenses  of  the 
rental  office  that  are  reasonably  allocable  to 
the  Building  «2  undertaking  are  taken  into 
account  in  determining  the  income  or  loss 
from  the  activity  or  activities  that  include  the 
Building  92  undertaking.  See  paragraph  (k)  of 


this  section  for  rules  for  identifying  rental 
real  estate  activities. 

(iv)  Rental  office  operations  that  involve 
the  management  of  rental  operations 
conducted  in  Building  «1  are  not  support 
operations  (within  the  meaning  of  paragraph 
(c)(2)(ii)(B)  of  this  section)  because  they 
relate  to  an  undertaking  that  is  conducted  al 
the  same  location  (the  "Building  9\ 
undertaking").  Thus,  the  rules  for  support 
operations  in  paragraph  (c)(2)(ii)(A)  of  this 
section  do  not  apply  to  such  operations,  and 
they  are  treated  as  part  of  the  Building  9\ 
undertaking. 

Example  (6).  (i)  The  taxpayer  conducts 
business  and  rental  operations  at  eleven 
different  locations  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section).  Al  ten  of 
the  locations  the  taxpayer  owns  grocery 
stores,  and  at  the  eleventh  location  the 
taxpayer  owns  a  warehouse  that  receives 
goods  and  supplies  them  to  the  taxpayer's 
stores.  The  operations  of  each  store  are 
conducted  at  the  same  location  (within  the 
meaning  of  paragraph  |c)|2)|iii)  of  this 
section)  and  are  owned  by  the  same  person 
(i.e.,  the  taxpayer  is  the  direct  owner  of  the 
operations).  In  addition,  the  taxpayer 
conducts  income-producing  operations 
(within  the  meaning  of  paragraph  |c)(2)(iv)  of 
this  section)  at  each  location  (i.e..  property  is 
sold  to  customers  on  the  store  premises,  and 
customers  take  physical  possession  on  the 
store  premises  of  profwrty  made  available  for 
their  use).  Accordingly,  the  operations  of 
each  of  the  ten  grocery  stores  are  treated  as  a 
separate  source  of  income  production  (see 
paragraph  (c)(2)  of  this  section),  and  each 
store  is  treated  as  a  single  undertaking  (a 
"grocery  store  undertaking")  that  is  separate 
from  other  undertakings  (see  paragraph  (c)(1) 
of  this  section).  The  operations  conducted  al 
the  warehouse,  however,  do  not  include  any 
income-producing  operations  (within  the 
meaning  of  paragraph  (c)(2)(iv)  of  this 
section).  Accordingly,  the  warehouse 
operations  do  not  satisfy  the  requirements  of 
paragraph  (c)(2)(i)  of  this  section  and  are  not 
treated  as  a  separate  undertaking  under 
paragraph  (c)(1)  of  this  section. 

(ii)  The  warehouse  operations  and  the 
grocery  store  undertakings  are  owned  by  the 
same  person  (i.e..  the  taxpayer  is  the  direct 
owner  of  the  operations),  the  operations 
conducted  al  the  warehouse  involve  the 
provision  of  property  to  the  grocery  store 
undertakings,  and  the  warehouse  operations 
are  not  income-producing  operations  (within 
the  meaning  of  paragraph  (c)(2)(iv)  of  this 
section).  Thus,  the  warehouse  operations  are 
support  operations  (within  the  meaning  of 
paragraph  (c)(2)(ii)(B)  of  this  section)  with 
respect  to  the  grocery  store  undertakings. 
Paragraph  (c)(2)(ii)(A)(2)  of  this  section 
provides  that  the  income  and  expenses  that 
are  attributable  to  support  operations  and  are 
reasonably  allocable  to  an  undertaking 
conducted  at  a  different  location  shall  t>e 
taken  into  account  in  determining  the  income 
or  loss  from  the  activity  or  activities  that 
include  such  undertaking  Accordingly,  the 
income  and  expenses  of  the  warehouse 
operations  that  are  reasonably  allocable  (o  a 
grocery  store  undertaking  are  taken  into 
account  in  determining  the  income  or  loss 
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':"Ti  ihe  ac'ivity  or  dcJivi'ies  :h-it  ini,;ii{le 
s^l(;h  un(iprtdking  See  par;i«r;iph  J]  of  this 
s>'r!;on  for  riJes  under  *hn.n  certain  similar. 
c  irT-mor.iy-cuntruiied  undertiiii.ngs  dre 
treated  as  a  >inHle  act.vity. 

E.\,::v,p.'e  I  ";  111  The  facts  are  Ihe  same  as 
in  exriTiple  nl.  except  that  Ihe  wnrehouse 
oper^H'i.Lins  a^su  include  '..^le  saie  of  goods  to 
;-o(;(T>  fttores  ihal  Ihe  taxpayer  does  not 
'  wn  I  other  sirocery  s''::res  ').  Because  of 
•hesp  Sdies.  the  taxpayer  conducts  income- 
producing  operations  (wi'hin  the  meaning  of 
paragraph  (r  m2;(:v)  of  this  section)  at  the 
warehouse  The  warehouse  operations  are 
conducted  a'  the  same  location  (within  the 
meaning  of  paragraph  (cl(2'(iii)  of  this 
section)  and  are  owned  by  the  same  person 
(/  e  .  the  taxpayer  is  the  djrect  owner  of  the 
operations),  .Accordingly,  pnor  to  the 
apphcation  of  the  rules  fur  support  operations 
m  paragraph  (c)f2)(tii  of  this  section,  the 
warehouse  operations  are  treated  as  a 
separate  source  of  income  production  (see 
paragraph  (rJC)  of  this  section)  and  as  a 
single  undertaking  (the  'separa'e  warehouse 
undertaking")  that  is  separate  fron  o'her 
undertakings  (see  paragraph  [cjil!  of  this 
section). 

(iij  \s  in  example  ffi).  the  warehouse 
opera'ions  "hat  involve  S!:pp:>!na  goods  to 
the  taxpayer  s  grocer,'  store  undertakings  are 
support  opera*:oiis  with  respect  to  those 
undertakings  Therefore,  those  opera'ions  arc 
not  treated  as  part  of  the  separa'e  warehouse 
undertaking  'see  paragraph  fcl(2);;i)(A)(/)  of 
this  section!  and  the  income  and  expenses  of 
such  operations  are  taken  in'o  ac-ount.  as  in 
example  ffl)  m  determining  the  income  or 
loss  from  the  activity  or  activities  that 
include  the  taxpayer  s  grore'v  s'ore 
undertakine^ 

Example  -fl'  l\]  A  par'nership  is  formed  to 
acquire  real  proper'y  and  construct  a  building 
on  the  property  T>e  partnership  hires 
brokers  to  locate  a  suitable  parrel  of  land, 
lawyers  to  negotiate  zoning  vanarices. 
easemen's.  and  building  permits,  and 
architects  and  engineers  to  desijjn  the 
improvements  .After  'he  arcnitects  and 
engineers  have  designed  'he  improvemen's 
and  other  preiiminanes  have  been  comp-'e'ed, 
the  partnership  hires  a  general  con''-4(tor 
who  hires  subcontractors  and  ovp-sees 
construction,  Dun-ig  the  construct. on  pn.K.eis 
and  after  cnnstnjction  has  b»'en  romple'i'd. 
Ihe  partnership  leases  out  space  t  Ihe 
building  The  partnership  then  operates  the 
buiidina  as  a  rental  property  The  operations 
of  aci.juirir.ij  the  real  proper'y  nefio'iatiiis 
contracts,  overseeing  the  design n>j  and 
construction  of  the  improvements.  leaiir,,'?  up 
the  building,  and  operatins  'he  building  are 
conducted  at  an  office  (tne    management 
office")  that  is  no'  at  'he  sam.e  location 
(within  the  meaning  of  paragraph  (c)(2)(iii)  of 
this  section)  as  the  buiiding, 

(ii)  The  operations  conducted  at  the 
building  site  [eg.,  excavating  the  land, 
pouring  the  concrete  for  'he  foundation. 
erecting  the  frame  of  the  bu.ldmg.  completing 
the  exlerior  of  the  building,  and  building  out 
the  interior  of  the  building)  are  conducted  at 
Ihe  same  location  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section)  and  are 
owned  by  the  same  person  (.',e..  the 
partnership  is  the  direct  owner  of  the 


operations).  In  addition,  the  partnership 
conducts  income-producing  operations 
(within  the  meaning  of  paragraph  (c)(2)iiv)  of 
this  section)  at  the  location  (i.e..  during  the 
construction  period  property  (the  building]  is 
produced  at  the  building  site,  and  during  the 
rental  period  customers  take  physical 
possession  in  the  building  of  property  made 
available  for  their  use).  Accordmtjly  the 
operations  conducted  at  the  building  site  are 
treated  as  a  separate  source  of  income 
production  (see  paragraph  (c)(2)  of  this 
section)  and  as  a  single  undertaking  that  is 
separate  from  other  undertakings  (see 
paragraph  ic)(l)  of  this  section). 

(iii)  The  operations  conducted  at  the 
management  office  and  the  undertaking 
conducted  at  the  building  site  are  owned  by 
the  same  person  [i.e..  the  partnership  is  Ihe 
direct  owner  of  ttie  operations),  in  addition. 
the  operations  conducted  at  the  management 
office  relate  to  transactions  in  wh  ch 
customers  take  physical  possession  at 
another  location  of  property  that  is  made 
available  for  their  use  [i.e..  the  operations  are 
not  income-producing  operations  (withm  the 
meaning  of  paragraph  (c)(2)(iv)  of  this 
section)).  Thus,  to  the  extent  the  operations 
conducted  at  the  management  office  involve 
the  provision  of  services  to  the  undertak.ng 
conducted  at  the  building  site,  they  are 
support  operations  (withm  the  meaning  of 
paragraph  (c)(2)tii)iB)  of  this  section)  with 
respect  to  such  undertaking. 

(iv)  Paragraph  (c){2)(ii)(A)(2)  of  this  section 
provides  that  the  income  and  expenses  of 
support  operations  that  are  reasonably 
allocable  to  an  undertaking  conducted  at  a 
different  location  ahall  be  taken  inic  accnunl 
in  determining  the  income  or  loss  from  the 
activity  that  includes  such  undertak.ng. 
Accordingly,  the  income  and  expenses  of  the 
management  office  thai  are  reasonably 
allocable  to  the  undertaking  conducted  at  the 
building  site  are  taken  into  account  in 
determining  the  income  or  loss  from  the 
activity  or  activities  that  include  such 
undertaking. 

(v)  Until  the  Imilding  is  first  held  out  for 
rent  and  ia  in  a  state  of  readiness  for  rental, 
the  undertaking  conducted  a!  the  building  site 
is  a  trade  or  tnisiness  undertaking  (within  the 
meaning  of  paragraph  (f)(l)(ii)  of  this 
section).  See  paragrapti  (d)  of  this  section  for 
rules  for  determining  whether  the 
undertaking  is  a  rental  undertaking  for 
periods  after  the  building  is  first  held  out  for 
rent  and  is  in  a  state  or  readiness  for  rental 
and  paragraph  (k)  of  this  section  for  rules  for 
identifying  rental  real  estate  activities. 

E.xample  (9).  The  taxpayer  owns  15  oil 
wells  pursuant  to  a  single  working  interest 
(within  the  meaning  of  S  l  469- IT  (e)(4)(iv). 
All  of  the  wells  are  drilled  and  operated  for 
the  development  of  a  common  reservoir. 
Thus,  all  of  the  wells  are  at  the  same  location 
(see  paragraph  (c)|2)(iii)(E)  of  this  section). 
All  of  the  wells  are  owned  by  the  same 
person  [i.e..  the  taxpayer  is  the  direct  owner 
of  the  operations),  and  the  taxpayer  conducts 
income-producing  operations  (within  the 
meaning  of  paragraph  (c)(2)(iv)  of  this 
section)  at  the  location  [i.e..  oil  wells  are 
drilled  in  reasonable  anticipation  of 
producing  oil  at  the  location).  Accordingly. 
the  operations  of  the  wells  are  treated  as  a 


separate  source  of  income  production  (see 
paragraph  {c)(2)  of  this  section)  and  as  a 
single  undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  |cl(1)  of  this 
section).  See  paragraph  (<^j  of  this  section  for 
rules  under  which  certain  oil  and  gas 
operations  are  treated  as  multiple 
undertakings  even  if  they  would  be  part  of 
the  same  undertaking  under  the  rules  of  this 
paragraph  (c). 

Example  IICI).  (i)  Partnership  X  owns  an 
automobDe  dealership  and  partnership  Y 
owns  an  automobile  repair  shop.  The 
dealership  and  repair  shop  operations  are 
conducted  in  the  same  physical  structure. 
Individuals  A.  B,  and  C  are  the  only  partners 
in  partnerships  X  and  Y,  and  each  of  the 
partners  owns  a  one-third  interest  in  both 
partnerships, 

(ii)  The  dealership  operations  and  the 
repair-shop  operations  are  conducted  at  the 
same  location  (within  Ihe  meaning  of 
paragraph  (c)(2)(iii)  of  this  section),  but  are 
owned  by  different  persons  [i.e..  X  is  Ihe 
direct  owner  of  the  dealership  operations, 
and  Y  is  the  direct  owner  of  the  repair-shop 
operations).  Moreover,  indirect  ownership  of 
the  operations  is  not  taken  into  account 
under  paragraph  (c)(2)(v)  of  this  section. 
Thus,  it  is  irrelevant  thai  Ihe  two 
partnerships  are  owned  by  Ihe  same  persons 
in  identical  proportions.  Accordingly,  the 
dealership  and  repair-shop  operations  are  not 
treated  as  part  of  the  same  source  of  income 
production  (see  paragraph  (c)12)  of  this 
section)  or  as  a  single  undertaking  that  is 
separate  from  other  undertakings  (see 
paragraph  (cl(l)  of  this  section).  See. 
however,  paragraph  (g)  of  this  section  for 
rules  under  which  certain  trade  or  business 
activities  are  treated  as  a  single  activity. 

Example  (111.  (i)  The  taxpayer  owns  and 
operates  a  delivery  service.  The  business 
consists  of  a  central  office,  retail 
establishments,  and  messengers  who 
transport  packages  from  one  place  to  another. 
Customers  may  bring  their  packages  to  a 
retail  establishment  for  delivery  elsewhere 
or.  by  calling  the  central  office,  may  have 
packages  picked  up  at  their  homes  or  oflices. 
The  central  office  dispatches  messengers  and 
coordinates  all  pickups  and  deliveries. 
Customers  may  pay  for  dehvenes  when  they 
drop  off  or  pick  up  packages  at  a  retail 
est  iblishment,  or  Ihe  central  office  will  bill 
the  customer  for  services  rendered.  In 
addition,  many  packages  are  routed  through 
the  central  office. 

(ii)  The  operations  conducted  at  the  central 
office  are  conducted  at  the  same  location 
(within  the  meaning  of  paragraph  |c)|2)(iii)  of 
this  section)  and  are  owned  by  the  same 
person  {:  e..  the  taxpayer  is  the  direct  owner 
of  the  operations).  The  operations  actually 
conducted  at  the  centra)  office,  however,  do 
not  include  any  income-producting  operalions 
(within  the  meaning  of  paragraph  (c)(2)(iv)  of 
this  section). 

(Ill)  Under  paragraph  (c)(2)(iii)  (C)  and  (D) 
of  this  section,  business  and  renta)  operations 
that  are  no!  conducted  at  a  fixed  place  of 
business  or  that  are  conducteo  on  the 
customer  8  premises  are  treated  as  operations 
that  are  conducted  at  the  location  (other  than 
the  customer  »  premises)  with  which  they  are 


most  c!ose)y  associated,  and  a))  the  facts  and 
circumstances  are  taken  into  account  in 
determining  the  location  with  which  business 
and  rental  operations  are  most  closely 
associated  The  facts  and  circumstances  in 
this  case  (including  the  facts  that  the  central 
office  dispatches  messengers,  coordinates  all 
pickups  and  deliveries,  and  is  the 
transshipment  point  for  many  packages) 
establish  that  the  operations  of  delivering 
packages  from  one  location  to  another  are 
most  closely  associated  with  the  central 
office.  Thus,  the  delivery  operations  are 
treated  as  operations  that  are  conducted  at 
the  central  office,  and  the  deliveries  are 
treated  as  income-producing  operations  [i.e.. 
the  performance  of  services  for  customers) 
that  the  taxpayer  conducts  at  the  central 
office.  Accordingly.  Ihe  operations  conducted 
at  the  central  office  are  treated  as  a  separate 
source  of  income  production  [see  paragraph 
(c)(2)  of  this  section)  and  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (see  paragraph  (c)(1)  of  this 
section). 

(iv)  The  operations  conducted  at  each  retail 
establishment  are  conducted  at  the  same 
location  (within  the  meaning  of  paragraph 
(c)(2)(iii)  of  this  section)  and  are  owned  by 
the  same  person  [i.e..  the  taxpayer  is  Ihe  " 
direct  owner  of  the  operations)  At  each  retail 
establishment,  the  taxpayers  operations 
include  transactions  that  involve  the 
presence  of  customers  at  Ihe  establishment. 
Thus,  the  taxpayer  conducts  income- 
producing  operations  (within  the  meaning  of 
paragraph  (cl(2|(iv)(E)  of  this  section)  at  the 
retai)  establishments.  Accordingly.  Ihe 
operations  of  each  retail  establishment  are 
treated  as  a  separate  source  of  income 
production  (see  paragraph  (c|(2)  of  this 
section)  and  as  a  single  undertaking  that  is 
separate  from  other  undertakings  (see 
paragraph  (c)(1)  of  this  section).  See, 
however,  paragraph  (f)  of  this  section  for 
ru)es  under  which  certain  similar,  commonly- 
controlled  undertakings  are  treated  as  a 
single  activity. 

Example  112).  (i)  The  taxpayer  is  the  so)e 
owner  of  a  saw  mil)  and  a  )umber  yard.  The 
taxpayer's  business  operations  consist  of 
converting  timber  into  lumber  ^nd  other 
wood  products  and  selling  the  resulting 
proflucts.  The  timber  is  processed  at  the  saw 
mill,  and  the  resulting  products  are 
transported  to  the  iuniber  yard  where  they 
are  sold.  The  saw  mill  and  the  lumber  yard 
are  at  different  locations  (within  the  meaning 
of  paragraph  (c)(2)(iii)  of  this  section).  The 
transportation  operations  are  managed  at  the 
saw  mill. 

(ii)  The  operations  conducted  at  the  saw 
mill  are  conducted  at  Ihe  same  location 
(within  the  meaning  of  paragraph  (c)(2)[iii)  of 
this  section)  and  are  owned  by  the  s.jme 
person  [i.e..  the  taxpayer  is  the  direct  ownt  r 
of  the  operations).  In  addition,  the  taxpayer 
conducts  income-producing  operations 
(within  the  meaning  of  paragraph  (c)(2)(iv)  of 
this  section)  at  the  location  (;  e,.  lumber  is 
produced  at  Ihe  mill).  Similarly,  the  selling 
operations  at  the  lumber  yard  are  conducted 
at  Ihe  same  location  (wiihin  the  meaning  of 
paragraph  (c)(2)|iii)  of  this  section)  and  are 
owned  by  the  same  person  [i.e..  the  taxpayer 
is  the  direct  owner  of  the  operations).  In 


addition,  the  taxpayer  conducts  income- 
producing  operations  (within  the  meaning  of 
paragraph  (c)(2)(iv)  of  this  section)  at  Ihe 
location  [i.e..  lumber  is  sold  to  customers  at 
the  lumber  yard).  Thus,  the  milling  operations 
and  the  selling  operations  are  treated  as 
separate  sources  of  income  production  (see 
paragraph  (c|(2)  of  this  section)  and  as 
separate  undertakings  (see  paragraph  (c)(1) 
of  this  section). 

(iii)  The  operations  conducted  at  the  mil! 
involve  the  provision  of  property  to  the 
lumber-yard  undertaking.  Nonetheless,  the 
milling  operations  are  income-producing 
operations  because  they  relate  to  the 
production  of  property  at  the  mill,  and  an 
undertaking's  income-producing  operations 
are  not  treated  as  support  operations  (see 
paragraph  (c)(2)fii)fB)(J)  of  this  section). 
Accordingly,  the  milling  operations  are  not 
support  operations  with  respect  to  the 
lumber-yard  undertaking.  See.  however, 
paragraph  (f)  of  this  section  for  rules  under 
which  certain  vertically-integrated 
undertakings  are  treated  as  part  of  the  same 
activity. 

(iv)  The  operations  of  transporting  finished 
products  from  the  saw  mill  to  the  lumber  yard 
are  not  conducted  at  a  fixed  location.  Under 
paragraphs  (c)(2)(iii)  (C)  and  (D)  of  this 
section,  business  and  rental  operations  that 
are  not  conducted  at  a  fixed  place  of  business 
or  that  are  conducted  on  the  customer's 
premises  are  treated  as  operations  that  are 
conducted  at  the  location  (other  than  the 
customer's  premises)  with  which  they  are 
most  closely  associated,  and  all  the  facts  and 
circumstances  are  taken  into  account  in 
determining  the  location  with  which  business 
and  rental  operations  are  most  closely 
associated.  The  facts  and  circumstances  in 
this  case  (including  the  fact  that  the 
transportation  operations  arc  managed  at  the 
saw  mill)  establish  that  the  transportation 
operations  are  most  closely  associated  with 
the  saw  mill.  Thus,  the  transportation 
operations  are  treated  as  operations  that  are 
conducted  at  the  mill  and  as  part  of  the 
undertaking  that  consists  of  the  milling 
operations. 

(d)  Rental  undertaking — [1)  In 
general.  This  paragraph  (d)  applies  to 
operations  that  are  treated,  under 
paragraph  (c)  of  this  section  and  before 
the  application  of  paragraph  (d)(1)(i)  of 
this  section,  as  a  single  undertaking  that 
is  separate  from  other  undertakings  (a 
"paragraph  (c)  undertaking").  For 
purposes  of  this  section — 

(i)  A  paragraph  (c)  undertaking's 
rental  operations  and  its  operations 
other  than  rental  operations  shall  be 
treated,  except  as  otherwise  provided  in 
paragraph  (d)(2)  of  this  section,  as  two 
separate  undertakings; 

(ii)  The  income  and  expenses  that  are 
reasonably  allocable  to  an  undertaking 
(determined  after  the  application  of 
paragraph  (d)(l)(i)  of  this  section)  shall 
be  taken  into  account  in  determining  the 
income  or  loss  from  the  activity  or 
activities  that  include  such  undertaking; 
and 


(iii)  An  undertaking  (determined  after 
the  application  of  paragraph  (d)(l)(i)  of 
this  section)  shall  be  treated  as  a  rental 
undertaking  if  and  only  if  such 
undertaking,  considered  as  a  separate 
activity,  would  constitute  a  rental 
activity  (within  the  meaning  of  %  1.469- 
lT(e)(3)). 

(2)  Exceptions.  Paragraph  (d)(l)(i)  of 
this  section  shall  not  apply  to  a 
paragraph  (c)  undertaking  for  any 
taxable  year  in  which — 

(i)  The  rental  operations  of  the 
paragraph  (c)  undertaking,  considered 
as  a  separate  activity,  would  not 
constitute  a  rental  activity  (within  the 
meaning  of  §  1.469-lT(e){3)): 

(ii)  Less  than  20  percent  of  fh^  pross 
income  of  the  paragraph  (c)  unJe'-taking 
is  attributable  to  rental  operations;  or 

(iii)  Less  than  20  percent  of  the  gross 
income  of  the  paragraph  (c)  undertaking 
is  attributable  to  operations  other  than 
rental  operations. 

(3)  Rental  operations.  For  purposes  of 
this  paragraph  (d),  a  paragraph  (c) 
undertaking's  rental  operations  are 
determined  under  the  following  rules; 

(i)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (d)(3)  (iiJ  or  (iii) 
of  this  section,  a  paragraph  (c) 
undertaking's  rental  operations  are  all  of 
the  undertaking's  business  and  rental 
operations  that  involve  making  tangible 
property  available  for  use  by  customers 
and  the  provision  of  property  and 
services  in  connection  therewith. 

(ii)  Real  property  provided  for  short- 
term  use.  A  paragraph  (c)  undertaking's 
operations  that  involve  making  short- 
term  real  property  available  for  use  by 
customers  and  the  provision  of  property 
and  services  in  connection  therewith 
shall  not  be  treated  as  rental  operations 
if  such  operations,  considered  as  a 
separate  activity,  would  not  constitute  a 
rental  activity.  An  item  of  property  is 
treated  as  short-term  real  property  for 
this  purpose  if  and  only  if  such  Item  is 
real  property  that  the  paragraph  (c) 
undertaking  makes  available  for  use  by 
customers  and  the  average  period  of 
customer  use  (within  the  meaning  of 
i  1.4G9-lT(e)(3)(iii))  for  all  of  the 
paragraph  (c)  undertaking's  real 
property  of  the  same  type  as  such  item 
is  30  days  or  less. 

(iii)  Property  made  available  to 
licensees.  A  paragraph  (c)  undertaking's 
operations  that  involve  making  tangible 
property  available  during  defined 
business  hours  for  nonexclusive  use  by 
various  customers  shall  not  be  treated 
as  rental  operations.  (See  §  1.4&<»- 
lT(e){3)(ii)(E).) 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d).  In  each  example  ti.al 
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does  not  state  otherwise,  the  taxpayer  is 
an  individual  and  the  facts  analysis, 
and  conclusions  rpla'e  to  a  single 


(v)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 


days.  Accordingly,  the  apartment  operations 
are  rental  operations  (withm  the  meaning  of 
paragraph  (d)(3)  of  Ihis  section).  The 
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occupy  their  space  for  at  least  one  year,  and 

the  services  provided  to  retail  Icn'ints  a.'^e 
those  customarily  provided  in  commercial 
buildings.  The  naragranh  icl  undertaking 


restaurant  operations  do  not  involve  the 
provision  of  tangible  property  for  use  by 
customers  or  the  provision  of  property  or 
services  in  connection  therewith. 


undertaking.)  Tenants  typically  occupy  space 
on  the  two  rented  floors  for  at  least  one  year, 
and  the  services  provided  to  tenants  are 
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does  not  state  otherwise,  the  taxpayer  is 
an  individual  and  the  facts,  analysis, 
and  conclusions  rela'e  to  a  sins^le 
t.ixctble  year. 

Erample  (V  The  taxpayer  owns  a  building 
i.n  which  the  taxpayer  rents  ofTice  space  to 
tenan's  and  operates  a  parking  garaae  that  is 
used  by  lendr.is  and  other  persons  (Assume 
that,  under  paro^vph  (c)(lj  of  this  spction, 
the  operations  conducted  in  the  building  are 
trentprj  as  a  sipgle  parngraph  (c) 
undertaking.)  The  taxpayer's  tenants 
typically  occupy  an  office  for  at  least  one 
year,  and  the  services  provided  to  tenants  are 
those  customarily  provided  in  office 
buildings.  Some  persons  li-icludirg  tenants) 
rent  spaces  ;n  the  parking  garage  on  a 
monthly  or  annual  basis.  In  general,  however, 
spaces  are  rented  on  an  hourly  or  daily  basis, 
and  the  average  period  for  which  all 
customers  (including  tenants)  use  the  parking 
garage  is  less  than  24  hours.  The  paragraph 
(c)  undertaking  derives  75  perrent  of  its  gross 
income  from  offire-space  r^-nr^is  and  25 
percent  of  its  gross  income  from  the  parking 
garage.  The  operations  conducted  in  the 
building  are  not  incidental  to  any  other 
activ;,y  of  !he  taxpayer  (within  the  meaning 

of  s  1  -ibs-rneUJifvi)). 

(ii)  Ihe  parking  spaces  are  real  property 
and  the  average  period  of  customer  use 
{within  the  meaning  of  {  1.469-lTte)(3J(iii)) 
for  the  pa.'kirg  spaces  is  30  days  or  less. 
Thus,  the  parking  spaces  are  short-tenn  real 
properties  (within  the  mea.iing  of  paragraph 
|dl(3)(ii)  of  this  section!  (For  this  purpose, 
individual  pn-king  spaces  'ha'  are  rented  on 
a  monthly  ur  ann  jai  b  i-.is  are.  nevertheless, 
short-term  real  properties  because  all  the 
parking  spaces  are  property  of  the  same  type, 
and  the  aver.ige  rental  period  taking  all 
parking  spaces  into  account  is  30  days  or 
less.)  In  addition,  the  p.irking-garage 
operations  involve  makma  short-term  real 
properties  available  for  use  by  customers  and 
the  provision  of  property  and  services  in 
connection  therewith. 

(iii)  Paragraph  (d)(3)  (i)  and  In)  of  this 
section  provides,  in  effect,  that  a  paragraph 
|c)  undertaking's  operations  that  involve 
making  short-term  real  properties  available 
for  use  by  customers  and  the  provision  of 
property  and  services  in  connection 
therewith  are  treated  as  rental  operations  if 
and  only  if  the  operations,  considered  as  a 
separate  activity,  would  coivsiitu'e  a  rental 
activity  (within  the  meaning  of  \  1.46*- 
lT|e)|31).  In  this  case,  the  parking-garage 
operations,  if  considered  as  a  separate 
activity,  would  not  constitute  a  rental  activity 
because  the  average  period  of  customer  use 
for  the  parking  spares  is  seven  days  or  less 
(see  i  1  469-lT(e)(3)(ii)(A]).  Accordingly,  the 
parking-garage  operations  are  not  treated  as 
rental  operations. 

(iv)  The  paragraph  (c)  undertaking's 
remaining  operations  involve  the  provision  of 
tangible  property  (the  office  spaces)  for  use 
by  customers  and  the  provision  of  property 
and  services  in  connection  therewith.  The 
average  period  of  customer  use  for  the  office 
spaces  exceeds  30  days.  Thus,  the  office 
spaces  are  not  short-term  real  properties,  and 
the  undertaking's  operations  involving  the 
rental  of  office  spaces  are  rental  operations. 


(v)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  at  least  20  percent 
of  the  paragraph  (c)  undertaking's  gross 
income  is  attributable  to  rental  operations 
(the  office-space  operations)  and  at  least  20 
percent  is  attributable  to  operations  other 
than  rental  operations  (the  parking-garage 
operations).  "Thus,  the  exceptions  in 
paragraph  {d)(2)  (ii)  and  (iii)  of  this  section  do 
not  apply.  In  addition,  the  average  period  of 
customer  use  for  the  ofTice  spaces  exceeds  .30 
days,  extraordinary  personal  services  (wiihin 
the  meaning  of  {  1.469-lT(e)(3)(v))  are  not 
provided,  and  the  renta)  of  the  office  spaces 
is  not  treated  as  incidental  to  a  nonrental 
activity  under  J  1.469-lT(e)(3)(vi)  (relating  to 
incidental  rentals  that  are  not  treated  as  a 
rental  activity).  Thus,  the  rental  operations,  if 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity,  and  the  exception 
in  paragraph  (d)(2)(i)  of  this  section  does  not 
apply.  Accordingly,  the  rental  operations  and 
the  parking-garage  operations  are  treated  as 
two  separate  undertakings  (the  "office-space 
undertaking"  and  the  "parking-garage 
undertaking"). 

(vi)  Paragraph  (d)(1)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  |d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  if  and  only  if  the  undertaking. 
considered  as  a  separate  activity,  woild 
constitute  a  rental  activity.  In  this  case,  the 
office-space  undertaking,  if  considered  as  a 
separate  activity,  would  constitute  a  rental 
activity  (see  (v)  above),  and  the  parking- 
garage  undertaking,  if  considered  as  a 
separate  activity,  would  not  constitute  a 
rental  activity  (see  (iii)  above).  Accordingly, 
the  office-space  undertaking  is  treated  as  a 
rental  undertaking,  and  the  parking-garage 
undertaking  is  not. 

Example  (2).  (i)  The  taxpayer  owns  a 
building  in  which  the  taxpayer  rents 
apariments  to  tenants  and  operates  a 
restaurant.  (Assume  that,  under  paragraph 
(c)(1)  of  this  section,  the  operations 
conducted  in  the  building  are  treated  as  a 
single  paragraph  (c)  undertaking.)  The 
taxpayer's  tenants  typically  occupy  an 
apartment  for  at  least  one  year  and  the 
services  provided  to  tenants  are  those 
customarily  provided  in  residential 
apartment  buildings.  The  paragraph  (c) 
undertaking  derives  85  percent  of  its  gross 
income  from  apartment  rentals  and  15 
percent  of  its  gross  income  from  the 
restaurant.  The  operations  conducted  in  the 
building  are  not  incidental  to  any  other 
activity  of  the  taxpayer  (within  the  meaning 
of  §1.469-lT(e)(3)(vi)). 

(ii)  The  operations  with  respect  to 
apartments  (the  "apartment  operations") 
involve  the  provision  of  tangible  property 
(the  apariments)  for  use  by  customers  and 
the  provision  of  property  and  services  in 
connection  therewith.  In  addition,  the 
apartments  are  not  short-term  real  properties 
(within  the  meaning  of  paragraph  (d)(3)(ii)  of 
this  section)  because  the  average  period  of 
customer  use  (within  the  meaning  of  §  1.469- 
lT(e)(3)(iii))  for  the  apartments  exceeds  30 


days.  Accordingly,  the  apartment  operations 
are  rental  operations  (within  the  meaning  of 
paragraph  (d)(31  of  this  section).  The 
restaurant  operations  do  not  involve  (he 
provision  of  tangible  property  for  use  by 
customers  or  the  provision  of  property  or 
services  in  connection  therewith.  Thus,  the 
restaurant  operations  are  not  rental 
operations. 

(iii)  Paragraph  [d][l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  Its  operntions  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  however,  the 
exception  in  paragraph  |d)(211ui)  of  this 
section  applies  becau.se  less  than  20  percent 
of  the  paragraph  (c)  undertaking's  gross 
income  is  attributable  to  operations  other 
than  rental  operations  (the  restaurant 
operations).  Accordingly,  the  rental 
npera'ions  and  the  restaurant  operations  are 
not  treated  as  two  separate  undertakings 
under  paragraph  (d|(l)(i)  of  this  section. 

(iv)  Paragraph  (d)(l)(iii|  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  if  and  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
undertaking  (determined  after  the  application 
of  paragraph  (d)(l)(i)  of  this  section)  includes 
both  the  apartment  operations  and  the 
restaurant  operations,  and  the  gross  income 
of  this  undertaking  represents  amounts  paid 
principally  for  the  use  of  tangible  property 
(the  apartments).  Moreover,  the  average 
period  of  customer  use  for  the  apartments 
exceeds  30  days,  extraordinary  personal 
services  (within  the  meaning  of  §  1  469- 
lT(e)(3|(v))  are  not  provided,  and  the  rental 
of  the  apartments  is  not  treated  as  incidental 
to  a  nonrenlal  activity  under  \  1.469- 
lT{e)(3)(vi)  (relating  to  incidental  rentals  that 
are  not  treated  as  a  rental  activity).  Thus,  the 
undertaking,  if  considered  as  a  separate 
activity,  would  constitute  a  rental  activity. 
Accordingly,  the  undertaking  is  treated  .is  a 
rental  undertaking. 

Example  13).  |i)  The  taxpayer  owns  a 
building  in  which  the  taxpayer  rents  hotel 
rooms,  meeting  rooms,  and  parking  spaces  to 
customers,  rents  space  to  various  retailers, 
and  operates  a  restaurant  and  health  club. 
(Assume  that,  under  paragraph  (c|(1 )  of  this 
section,  the  operations  conducted  in  the 
building  are  treated  as  a  single  paragraph  (c) 
undertaking.)  .Although  some  customers 
occupy  hotel  rooms  for  extended  periods 
(including  some  customers  who  reside  in  the 
hotel),  customers  use  hotel  rooms  for  an 
average  period  of  two  days  and  meeting 
rooms  for  an  average  period  of  one  day.  The 
services  provided  to  persons  using  the  hotel 
rooms  and  meeting  rooms  are  those 
custumanly  provided  in  hotels  (including 
wake-up  calls,  valet  services,  and  delivery  of 
food  and  beverages  to  rooms)  Some 
customers  rent  spaces  in  the  parking  garage 
on  a  monthly  or  annual  basis.  In  general, 
however,  parking  spaces  are  rented  on  an 
hourly  or  daily  basis,  and  the  average  period 
for  which  customers  use  the  parking  garage  is 
less  than  24  hours.  Retail  tenants  typically 


occupy  their  space  for  at  least  one  year,  and 
the  services  provided  to  retail  tenants  are 
those  customarily  provided  in  commprcial 
buildings.  The  paragraph  (c)  undertaking 
derives  45  percent  of  its  gross  income  from 
renting  hotel  rooms,  meeting  rooms,  and 
parking  spaces.  35  percent  of  its  gross  income 
from  renting  retail  space,  and  20  percent  of  its 
gross  income  from  the  restaurant  and  health 
club.  The  operations  conducted  in  the 
building  are  not  incidental  to  any  other 
acti\  ity  of  the  taxpayer  (within  the  meaning 
of  §  1.469-lT(e|(3)(vi)). 

(ii)  The  parking  spaces,  hotel  rooms,  and 
meeting  rooms  are  real  property  of  three 
different  types,  hut  the  average  penod  of 
customer  use  (within  the  meaning  of  §  1.4C9- 
IT  (e)(3)(iii))  for  property  of  each  type  is  30 
days  or  less.  Thus,  the  parkins  spaces,  hotel 
rooms,  and  meeting  rooms  are  short-term  real 
properties.  (For  this  purpose,  individual 
parking  spaces  or  hotel  rooms  that  are  rented 
fur  extended  periods  are.  nevertheless,  short- 
tei.m  real  properties  li  the  average  rental 
period  for  all  parking  spaces  is  30  days  or 
less  and  the  average  .'■ental  period  for  all 
hotel  rooms  is  30  d,iys  or  less  )  In  addition, 
the  parking  garage  operations,  the  operations 
with  respect  to  hotel  rooms  (the  "hotel-room 
operaiions"),  and  the  operations  with  respect 
to  meeting  rooms  (the  'meeting-room 
operations")  involve  making  short-term  real 
properties  available  for  use  by  customers  and 
the  provision  of  property  and  services  in 
connection  therewith. 

(iii)  Paragraph  (d)(3!  [i)  and  (i,)  of  this 
section  provides,  in  elTect.  that  a  paragraph 
(c)  undertaking's  operations  that  involve 
making  short-term  real  properties  available 
for  use  by  customers  and  the  provision  of 
property  and  se.-vices  in  connection 
therewith  are  treated  as  rental  operations  if 
and  only  if  the  operations,  considered  as  a 
separate  activity,  would  constitute  a  rental 
activity  (within  the  meaning  of  §  1  4 69-1 T 
(e]i3)).  In  this  c.:S'j  the  parking-g<-.rage.  hotel- 
room  and  meeting-room  operations,  if 
considered  as  separate  activities,  would  not 
constitute  rental  activities  because  the 
average  period  of  customer  use  for  parking 
spaces,  hotel  rooms,  and  meeting  rooms  does 
not  exceed  seven  days  (see  §  1.469-lT 
(e)(31(ii)[A)).  Accordingly,  the  parking-garage, 
holsl-room.  and  meeting-room  operations  are 
not  treated  as  rental  operations. 

(r.  ]  The  operations  with  respect  to  retail 
space  in  the  building  (the  "retail-space 
operations")  involve  the  provision  of  tangible 
property  (the  retail  spaces)  for  use  by 
customers  and  the  provision  of  property  and 
services  in  connection  therewith  In  addition, 
the  retail  spaces  are  not  short-term  real 
properties  (within  the  meaning  of  paragraph 
(d!i3j(ii)  of  th.s  section)  because  the  average 
period  of  customer  use  (within  the  meaning  of 
§  1-469-lT  (c)(3](ii!!]  for  the  retail  spaces 
exceeds  30  days.  Accordingly,  the  retail- 
space  operations  are  rent,.il  operations. 

(v  I  The  health-club  operations  involve 
making  tangible  property  available  for  use  by 
customers,  but  the  property  is  customarily 
m.ade  available  during  defined  business 
hours  fur  nonexclusive  use  by  various 
customers.  Accordingly,  the  health-club 
operations  are  not  rental  operations  (see 
paragraph  (dl(3)(iii)  of  this  seciton).  The 


restaurant  operations  do  not  involve  the 
provision  of  tangible  property  for  use  by 
customers  or  the  provision  of  property  or 
services  in  connection  therewith. 
Accordingly,  the  restaurant  operations  also 
are  not  rental  operations. 

(vi)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  at  least  20  percent 
of  the  paragraph  (c)  undertaking's  gross 
income  is  attributable  to  rental  operations  (35 
percent  of  the  paragraph  (c)  undertaking's 
gross  income  is  from  the  retail-space 
operations)  and  at  least  20  percent  is 
attributable  to  operations  other  than  rental 
operations  (45  percent  from  the  hotel-room, 
meeting-room  and  parking-garage  operations 
and  20  percent  from  the  restaurant  and 
health-club  operations).  Thus,  the  exceptions 
in  paragraph  (d)(2)  (ii)  and  (iii)  of  this  section 
do  not  apply.  In  addition,  the  average  period 
of  customer  use  for  the  retail  space  exceeds 
30  days,  extraordinary  personal  services 
(within  the  meaning  of  \  1.469-lT  (e)(3)(v)) 
are  not  provided,  and  the  rental  of  the  retail 
space  is  not  treated  as  incidental  to  a 
nonrental  activity  under  §  1.469-lT  (e)(3)(vi) 
(relating  to  incidental  rentals  that  are  not 
treated  as  a  rental  activity).  Thus,  the  retail- 
space  operations,  if  considered  as  a  separate 
activity,  would  constitute  a  rental  activity, 
and  the  exception  in  paragraph  (d)(2)(i)  of 
this  section  does  not  apply.  Accordingly,  the 
retail-space  operations  are  treated  as  an 
undertaking  (the  "retail-space  undertaking") 
and  all  the  other  operations  conducted  in  the 
building  [i.e.,  renting  hotel  and  meeting  rooms 
and  parking  spaces  and  operating  the 
restaurant  and  health  club)  are  treated  as  a 
separate  undertaking  (the  "hotel 
undertaking"). 

(vii)  Paragraph  (d](l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d){l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  if  and  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
retail-space  undertaking,  if  considered  as  a 
separate  activity,  would  constitute  a  rental 
activity  (see  (iv)  above).  Accordingly,  the 
retail-space  undertaking  is  treated  as  a  rental 
undertaking.  The  hotel  undertaking,  if 
considered  as  a  separate  activity,  would  not 
constitute  a  rental  activity  because  all 
tangible  property  provided  for  the  use  of 
customers  in  the  hotel  undertaking  is  either 
property  for  which  the  average  period  of 
customer  use  is  seven  days  or  less  (see 
§  1.469-lT  (e)(3)(ii)(A))  or  property 
customarily  made  available  during  defined 
business  hours  for  nonexclusive  use  by 
various  customers  (see  §  1.469-lT 
(e)(3)(ii)(E)).  Accordingly,  the  hotel 
undertaking  is  not  treated  as  a  rental 
undertaking. 

Example  (4).  (i)  A  law  partnership  owns  a 
ten-story  building.  The  partnership  uses  eight 
floors  of  the  building  in  its  law  practice  and 
leases  two  floors  to  one  or  more  tenants. 
(Assume  that,  under  paragraph  (c)(1)  of  this 
section,  the  operations  conducted  in  the 
building  are  treated  as  a  single  paragraph  (c) 


undertaking.)  Tenants  typically  occupy  space 
on  the  two  rented  floors  for  at  least  one  year, 
and  the  services  provided  to  tenants  are 
those  customarily  provided  in  office 
buildings.  The  paragraph  (c)  undertaking 
derives  90  percent  of  its  gross  income  from 
rendering  legal  services  and  10  percent  of  its 
gross  income  from  renting  space.  The 
operations  conducted  in  the  building  are  not 
incidental  to  any  other  activity  of  the 
taxpayer  (within  the  meaning  of  1 1.460-1T 
(e)(3)(vi)). 

(ii)  The  operations  with  re8p>ect  to  the 
office  space  leased  to  tenants  (the  "office- 
space  operations")  involve  the  provision  of 
tangible  property  (the  office  space)  for  use  by 
customers  and  the  provision  of  property  and 
ser\Mces  in  connection  therewith.  In  addition, 
the  office  spaces  are  not  short-term  real 
properties  (within  the  meaning  of  paragraph 
(d)(3)(ii)  of  this  section)  because  the  average 
period  of  customer  use  (within  the  meaning  of 
\  1.469-lT(e)(3)(iii))  for  the  office  space 
exceeds  30  days.  Accordingly,  the  office- 
space  operations  are  rental  operations 
(within  the  meaning  of  paragraph  (d)(3)  of 
this  section). 

(iii)  The  operations  that  involve  the 
performance  of  legal  services  (the  "law- 
practice  operations")  do  not  involve  the 
provision  of  tangible  property  for  use  by 
customers  or  the  provision  of  property  or 
services  in  connection  therewith. 
Accordingly,  the  law-practice  operations  are 
not  rental  operations. 

(iv)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  however,  the 
exception  in  paragraph  (d|(2)(ii)  of  this 
section  applies  because  less  than  20  percent 
of  the  paragraph  (c)  undertaking's  gross 
income  is  attributable  to  rental  operations 
(the  office-space  operations).  Accordingly, 
the  law-practice  operations  and  the  office- 
space  operations  are  not  treated  as  two 
separate  undertakings  under  paragraph 
(d)(l)(i)  of  this  section. 

(v)  Paragraph  (d)(l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
undertaking  (determined  after  the  application 
of  paragraph  (d)(1)(i)  of  this  section)  includes 
both  the  law-practice  operations  and  the 
office-space  operations,  and  the  gross  income 
of  this  undertaking  does  not  represent 
amounts  paid  principally  for  the  use  of 
tangible  property.  Thus,  the  undertaking,  if 
considered  as  a  separate  activity,  would  not 
constitute  a  rental  activity.  Accordingly,  the 
undertaking  is  not  treated  as  a  rental 
undertaking. 

Example  (5).  (i)  Tlie  Tacts  are  the  same  as 
in  example  (4),  except  that  the  building  is 
owrned  by  a  separate  partnership  (the  "real 
estate  partnership"),  which  leases  eight  floors 
of  the  building  to  the  law  partnership  for  use 
in  its  law  practice  and  two  floors  to  one  or 
more  other  tenants.  The  law  partnership  and 
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sales  operations  and  servicing  operations  for 
automobiles  other  than  leased  automobiles 
(the  "sellinE-and-servicinu  noerations"!  do 


rental  operations  and  the  selling-and- 
servicing  operations  are  treated  as  two 
senRrate  undertakincs  (thp  "aiilnmnhile- 


regard  to  this  paragraph  (e).  Under  paragraph 
(e)(1)  of  this  section,  each  well  is  treated  as  a 
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real  estdte  partnership  are  owned  by  the 
same  individuals  in  identical  proportions. 

(ii)  The  operations  conducted  in  the 
building  are  owned  by  two  different  persons 
[i.e..  the  law  partnership  and  the  real  estate 
partnership).  (See  paragraph  (c)(2)(v)  of  this 
section.)  Thus,  the  operations  conducted  in 
the  builii'.ng  are  not  treated  as  a  single 
undertaking  under  paragraph  (c)(1)  of  this 
section.  In.siedd.  each  partnership's  share  of 
such  operations  is  treated  as  a  separate 
paragraph  (c)  andertal<ing  (the  "law-practice 
undertiking  "  and  the  "office-space 
undertaking  "). 

(iii)  Paragraph  (d)(l)(iii)  of  this  section 
provides  'hat  an  undertaking  (determined 
after  the  application  of  paragraph  (d](l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  if  and  only  if  the  undertaking, 
considered  as  a  separaie  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
ofnce-space  undertaking,  if  considered  as  a 
separate  activity,  would  constitute  a  rental 
activity  because  all  of  the  undertaking's  gross 
income  (including  rents  paid  by  the  law 
partnership)  represents  amounts  paid 
principally  for  the  use  of  tangible  property 
(the  office  space),  the  average  period  of 
customer  use  for  the  office  space  exceeds  30 
days,  extraordinary  personal  services  (within 
the  meaning  of  S  1.469-lT(e)(3)(v))  are  not 
provided,  and  the  rental  of  the  office  space  is 
not  treated  as  incidental  to  a  nonrental 
activity  under  S  1.469-lT(e)(3)(vi)  (relating  to 
incidental  rentals  that  are  not  treated  as  a 
rental  activity).  Accordingly,  the  office-space 
undertaking  is  treated  as  a  rental 
undertaking.  See,  however.  jl.4e9-2T(f)(6) 
(relating  to  certain  rentals  of  property  to  a 
trade  or  business  activity  in  which  the 
taxpayer  materially  participates). 

(Iv)  The  law-practice  undertaking,  if 
considered  as  a  separate  activity,  would  not 
constitute  a  rental  activity  because  none  of 
the  undertaking's  gross  income  represents 
amounts  paid  principally  for  the  use  of 
tangible  property.  Accordingly,  the  law- 
practice  undertaking  is  not  treated  as  a  rental 
undertaking. 

Example  (6).  (i)  The  taxpayer  owns  a 
building  in  which  the  taxpayer  operates  a 
nursing  home  and  a  medical  clinic.  (Assume 
that,  under  paragraph  (c)(1)  of  this  section, 
the  operations  conducted  in  the  building  are 
treated  as  a  single  paragraph  (c) 
undertaking  )  The  nursing-home  operations 
consist  of  renting  apartments  in  the  nursing 
home  to  elderly  and  handicapped  persons 
and  providing  medical  care,  meals,  and  social 
activities.  (Assume  that  these  services  are 
extraordinary  personal  services  (within  the 
meaning  of  $  1.469-lT(e)(3)(v)).  The  medical 
clinic  provides  medical  care  to  nursing-home 
residents  and  other  individuals.  Nursing- 
home  residents  typically  occupy  an 
apartment  for  at  least  one  year.  The 
paragraph  |c)  undertaking  derives  55  percent 
of  its  gross  income  from  nursing-home 
operations  (including  the  provision  of 
medical  services  to  nursing-home  residents) 
and  45  percent  of  its  gross  income  from 
medical-clinic  operations.  The  operations 
conducted  in  the  building  are  not  incidental 
to  any  other  activity  of  the  taxpayer  (within 
the  meaning  of  { 1.469-lT(e)(3)(vi)). 

(ii)  The  paragraph  (c)  undertaking's 
nursing  home  operations  involve  the 


provision  of  tangible  property  (the 
apartments)  for  use  by  customers  and  the 
provision  of  property  and  services  in 
connection  therewith.  In  addition,  the 
apartments  are  not  short-term  real  properties 
(within  the  meaning  of  paragraph  (d)(3)(ii)  of 
this  section)  because  the  average  perod  of 
customer  use  (within  the  meaning  of  §  1  469- 
lT(e)(3)(iii))  for  the  apartments  exceeds  30 
days.  Accordingly,  the  nursing-home 
operations  are  rental  operations  (within  the 
meaning  of  paragraph  (d)(3)  of  this  section). 
The  medical-clinic  operations  do  not  involve 
the  provision  of  tangible  property  for  use  by 
customers  or  the  provision  of  property  or 
services  in  connection  therewith.  Thus,  the 
medical-clinic  operations  are  not  rental 
operations. 

(iii)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  however,  the 
nursing-home  operations,  if  considered  as  a 
separate  activity,  would  not  constitute  a 
rental  activity  because  extraordinary 
personal  services  are  provided  in  connection 
with  making  nursing-home  apartments 
available  for  use  by  customers  (see  §  1.469- 
T(e)(3)(ii)(C)).  Thus,  the  exception  in 
paragraph  (d)(2)(i)  of  this  section  applies,  and 
the  nursing-home  operations  and  the  medical- 
clinic  operations  are  not  treated  as  two 
separate  undertakings  under  paragraph 
(d)(l)(i)  of  this  section. 

(iv)  Paragraph  (d)(l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
nursing-home  operations,  if  considered  as  a 
separate  activity,  would  not  constitute  a 
rental  activity  (see  (iii)  above).  Thus,  an 
undertaking  that  includes  no  rental 
operations  other  than  the  nursing-home 
operations  would  not,  if  considered  as  a 
separate  activity,  constitute  a  rental  activity. 
Accordingly,  the  undertaking  is  not  treated  as 
a  rental  undertaking. 

Example  (7).  (i)  The  taxpayer  rents  and 
sells  videocassettes.  (Assumes  that,  under 
paragraph  (c)(1)  of  this  section,  the 
videocassette  operations  are  treated  as  a 
single  paragraph  (c)  undertaking.)  Renters  of 
videocassettes  typically  keep  the 
videocassettes  for  one  or  two  days,  and  do 
not  receive  any  other  property  or  services  in 
connection  with  videocassette  rentals.  The 
paragraph  (c)  undertaking  derives  70  percent 
of  its  gross  income  from  renting 
videocassettes  and  30  percent  of  its  gross 
income  from  selling  videocassettes.  The 
videocassette  operations  are  not  incidental  to 
any  other  activity  of  the  taxpayer  (within  the 
meaning  of  \  1.469-lT(e)(3)(vi)). 

(ii)  The  rental  of  videocassettes  involves 
the  provision  of  tangible  property  (the 
videocassettes)  for  use  by  customers.  In 
addition,  the  special  rules  for  short-term  real 
properties  contained  in  paragraph  (d](3)(ii)  of 
this  section  do  not  apply  in  this  case  because 
the  videocassettes  are  not  real  property. 
Thus,  the  operations  that  involve 


videocassette  rentals  are  rental  operations 
(within  the  meaning  of  paragraph  (dl(3)  of 
this  section).  The  sale  of  videocassettes  does 
not  involve  the  provision  of  tangible  property 
for  use  by  customers  or  the  provision  of 
property  or  services  in  connection  therewith. 
Thus,  the  operations  that  involve 
videocassette  sales  are  not  rental  operations. 

(iii|  Paragraph  (dl(l||i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (cl  undertaking's  rental  operations 
and  Its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings.  In  this  case,  however,  the 
rental  operations,  if  considered  as  a  separate 
activity,  would  not  constitute  a  rental  activity 
because  the  average  period  of  customer  use 
for  rented  videocassettes  does  not  exceed 
seven  days  (see  §  1.469-lT(e)(3|(ii|(A)). 
Accordingly,  the  exception  in  paragraph 
(d)(2)(i)  of  this  section  applies,  and  the 
videocassette-rental  operations  and 
videocassette-sales  operations  are  not 
treated  as  two  separate  undertakings  under 
paragraph  (d)(l)(i)  of  this  section, 

(iv)  P,iragraph  ld||l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
videocassette-rental  operations,  if  considered 
as  a  separate  activity,  would  not  constitute  a 
rental  activity  (see  (iii)  above).  Thus,  an 
undertaking  that  includes  no  rental 
operations  other  than  the  vio.'ocassette- 
rental  operations  would  not.  if  considered  as 
a  separate  activity,  constitute  a  rental 
activity.  Accordingly,  the  undertaking  is  not 
treated  as  a  rental  undertaking. 

Example  (81.  (i]  The  taxpayer  owns  a 
building  in  which  the  taxpayer  sells,  leases. 
and  services  automobiles,  (.Assume  that. 
under  paragraph  (c)(1)  of  this  section,  the 
operations  conducted  in  the  building  are 
treated  as  a  single  paragraph  (c) 
undertaking  )  The  minimum  lease  term  for 
any  leased  automobile  is  31  days,  and  the 
services  provided  to  lessees  (including 
periodic  oil  changes,  lubrication,  and  routine 
services  and  repairs)  are  those  customarily 
provided  in  long-term  automobile  leases.  The 
paragraph  (c)  undertaking  derives  75  percent 
of  its  gross  income  from  selling  automobiles. 
15  percent  of  its  gross  income  from  servicing 
automobiles  other  than  leased  automobiles, 
and  10  percent  of  its  gross  income  from 
leasing  automobiles.  The  taxpayer's 
automobile  operations  are  not  incidental  to 
any  other  activity  of  the  t.ixpayer  (within  the 
meaning  of  §  l,469-lT(e)|3)(vi)"). 

(ii)  The  paragraph  (c)  undertaking's 
automobile-leasing  operations  involve  the 
provision  of  tangible  property  (the 
automobiles)  for  use  by  customers  and  the 
provision  of  ser\  ices  in  connection  therewith. 
In  addition,  the  special  rules  for  short-term 
real  properties  contained  In  paragraph 
(d)(3)(ii)  of  this  section  do  not  apply  in  this 
case  because  the  automobiles  are  not  real 
property.  Accordingly,  the  automobile-leasing 
operations  are  rental  operations  (within  the 
meaning  of  paragraph  (d)(3)  of  this  section) 
The  paragraph  (c)  undertaking's  automobile- 


sales  operations  and  servicing  operations  for 
automobiles  other  than  Ipased  automobiles 
(the  "selllng-and-servicing  operations  "1  do 
not  involve  the  provision  of  tangible  property 
for  use  by  customers  or  the  provision  of 
property  or  services  :n  connection  therewith. 
Thus,  the  sell.ng-and-scrvicing  operations  are 
not  rental  operations. 

(i:i)  Paragraph  (d|(l)(n  of  this  section 
P''ovides.  With  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  Its  operations  other  than  rental 
oppratiors  are  treated  as  two  separ-ite 
uniiertakings.  In  this  case,  however,  the 
exception  m  paragraph  ;d!(2,|iij  of  this 
section  applies  because  less  than  20  percent 
of  the  paragraph  (c)  undertaking's  gross 
income  is  attributable  to  rental  operations 
(the  "automobile-leasing  operations"). 
Accordingly,  the  rental  operations  and  the 
selling-and-serviclng  operations  are  not 
treated  as  two  separate  undertakings  under 
paragraph  (d)(l)(l)  of  this  section. 

(iv)  Paragraph  (d)(l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  only  if  the  undertaking, 
considered  us  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
undertaking  (determined  after  the  application 
of  paragraph  (d)(lj(i)  of  this  section)  includes 
both  the  sclling-and-servicing  operations  and 
the  automobile-leasing  operations,  and  the 
gross  income  of  the  undertaking  does  not 
represent  amounts  paid  principally  for  the 
use  of  tangible  property.  Thus,  the 
undertaking,  if  considered  as  a  separate 
activity,  would  not  constitute  a  rental 
activity.  Accordingly,  the  undertaking  is  not 
treated  as  a  rental  undertaking. 

Example  (9).  (i)  The  facts  are  the  same  as 
in  example  (8).  except  that  the  paragraph  (cj 
undertaking  derives  60  percent  of  its  gross 
income  from  selling  automobiles.  15  percent 
of  its  gross  income  from  servicing 
automobiles  other  than  leased  automobiles, 
and  25  percent  of  its  gross  income  from 
leasing  automobiles. 

(ii)  Paragraph  (d)(l)(i)  of  this  section 
provides,  with  certain  exceptions,  that  a 
paragraph  (c)  undertaking's  rental  operations 
and  its  operations  other  than  rental 
operations  are  treated  as  two  separate 
undertakings,  l.i  this  case,  more  than  20 
percent  of  the  paragraph  (c)  undertaking's 
gross  income  is  attributable  to  rental 
operations  (the  automobile-leasing 
operations),  and  more  than  20  percent  is 
attributable  to  operations  other  than  rental 
operations  (the  selling-and-servicing 
operations).  Thus,  the  exceptions  in 
paragraph  (d)(2)  (ii)  and  (iii)  of  this  section  do 
not  apply.  In  addition,  the  average  period  of 
customer  use  for  leased  automobiles  exceeds 
30  days,  extraordinary  personal  services 
(within  the  meaning  of  §  1.469-lT(e)(3)(v)) 
are  not  provided,  and  the  leasing  of  the 
automobiles  is  not  treated  as  incidental  to  a 
nonrental  activity  under  §  1.469-lT(e)(3)(vi) 
(relating  to  incidental  rentals  that  are  not 
treated  as  a  rental  activity).  Thus,  the  leasing 
operations,  if  considered  as  a  separate 
activity,  would  constitute  a  rental  activity, 
and  the  exception  in  paragraph  (d)(2)(i)  of 
this  section  does  not  apply.  Accordingly,  the 


rental  operut.ons  and  the  selling-and- 
sPFvicing  oppTcUions  are  treated  as  two 
separate  undertakings  (the  "automobile- 
leasing  undertaking"  and  the  "automobile 
selling-and-servicing  undertaking"). 

(iii)  Paragraph  (d)(l)(iii)  of  this  section 
provides  that  an  undertaking  (determined 
after  the  application  of  paragraph  (d)(l)(i)  of 
this  section)  is  treated  as  a  rental 
undertaking  if  and  only  if  the  undertaking, 
considered  as  a  separate  activity,  would 
constitute  a  rental  activity.  In  this  case,  the 
automobile-leasing  undertaking  would,  if 
considered  as  a  separate  activity,  constitute  a 
rental  activity,  and  the  automobile  selling- 
and-servicing  undertaking  would  not,  if 
considered  as  a  separate  activity,  constitute  a 
rental  activity  (see  example  (8)  and  (ii) 
above).  Accordingly,  the  automobile-leasing 
undertaking  is  treated  as  a  rental 
undertaking,  and  the  automobile  sclling-and- 
servicing  undertaking  is  not. 

(e)  Special  rules  for  certain  oil  and 
gas  operations — (1 )  Wells  treated  as 
nonpassive  under  §  1.469-lTle)(4)(i).  An 
oil  or  gas  well  shall  be  treated  as  an 
undertaking  that  is  separate  from  other 
undertakings  in  determining  the 
activities  of  a  taxpayer  for  a  taxable 
year  if  the  following  conditions  are 
satisfied: 

(i)  The  well  is  drilled  or  operated 
pursuant  to  a  working  interest  (within 
the  meaning  of  §  1.469-lT(e){4)(iv))  and 
at  any  time  during  such  taxable  year  the 
taxpayer  holds  such  working  interest 
either — 

(A)  Directly;  or 

(B)  Through  an  entity  that  does  not 
limit  the  liability  of  the  taxpayer  with 
respect  to  the  drilling  or  operation  of 
such  well  pursuant  to  such  working 
interest;  and 

(ii)  The  taxpayer  would  not  be  treated 
as  materially  participating  (within  the 
meaning  of  §  1.469-5T)  for  the  taxable 
year  in  the  activity  in  which  such  well 
would  be  included  if  the  taxpayer's 
activities  were  determined  without 
regard  to  this  paragraph  (e). 

(2)  Business  and  rental  operations 
that  constitute  an  undertaking.  In  any 
case  in  which  an  oil  or  gas  well  is 
treated  under  this  paragraph  (e)  as  an 
undertaking  that  is  separate  from  other 
undertakings,  the  business  and  rental 
operations  that  constitute  such 
undertaking  are  the  business  and  rental 
operations  that  are  attributable  to  such 
well. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e).  In  each  example,  the 
taxpayer  is  an  individual  whose  taxable 
year  is  the  calendar  year. 

Example  (J I.  During  1989.  A  directly  owns 
an  undivided  interest  in  a  working  interest 
(within  the  meaning  of  i  1.469-lT(e)(4)(iv))  in 
two  oil  wells.  A  does  not  participate  in  the 
activity  in  which  the  wells  would  be  included 
if  A's  activities  were  determined  without 


regard  to  this  paragraph  (e).  Under  paragraph 
(e)(1)  of  this  section,  each  well  is  treated  as  a 
separate  undertaking  in  determining  A's 
activities  for  1989  because  A  holds  the 
working  interest  directly  and  would  not  be 
treated  as  materially  participating  for  1969  in 
the  activity  in  which  the  wells  would  be 
included  if  A's  activities  were  determined 
without  regard  to  this  paragraph  (e).  The 
aggregation  rules  in  paragraph  (f)  of  this 
section  do  not  apply  to  these  undertakings 
(see  paragraph  (f)(l)(ii)(B)  of  this  section). 
Thus,  each  of  the  undertakings  is  treated  as  a 
separate  activity  under  paragraph  (b)(l|  of 
this  section.  The  result  is  the  same  even  if  A 
has  net  income  from  one  or  both  wells  for 
1989  and  even  if  the  wells  would  otherwise 
be  treated  as  part  of  the  same  undertaking 
under  paragraph  (c)  of  this  section.  The  result 
would  also  be  the  same  if  A  held  the  working 
interest  through  an  entity,  such  as  a  general 
partnership,  that  does  not  limit  A's  liability 
with  respect  to  the  drilling  or  operation  of  the 
wells  pursuant  to  the  working  interest. 

Example  (2).  (i)  During  1989,  B  is  a  general 
partner  in  a  partnership  that  owns  a  working 
interest  (within  the  meaning  of  {  1.469- 
lT(e)(4)(iv))  in  an  oil  well.  B  does  not  own 
any  interest  in  the  well  other  than  through  the 
partnership.  At  the  end  of  1989,  however.  B's 
partnership  interest  is  converted  into  a 
limited  partnership  interest,  and  during  1990 
B  holds  the  working  interest  only  as  a  limited 
partner.  B  does  not  participate  in  the  activity 
in  which  the  well  would  be  included  if  B's 
activities  were  determined  without  regard  to 
this  paragraph  (e). 

(ii)  Under  paragraph  (e)(1)  of  this  section. 
the  well  is  treated  as  a  separate  undertaking 
in  determining  B's  activities  for  1969  because 
B  holds  the  working  interest  during  1969 
through  an  entity  that  does  not  limit  B's 
hability  with  respect  to  the  drilling  or 
operation  of  the  well  pursuant  to  the  working 
interest,  and  B  would  not  be  treated  as 
materially  participating  for  1939  in  the 
activity  in  which  the  well  would  be  included 
if  B's  activities  were  determined  without 
regard  to  this  paragraph  (e)  Throughout  1990. 
however,  B's  hability  with  respect  to  the 
dniling  and  operation  of  the  well  is  limited  by 
the  entity  through  which  B  holds  the  working 
interest  (i.e.,  the  limited  partnership). 
Accordingly,  paragraph  'e)(l)  of  this  section 
does  not  apply  to  the  well  in  1990,  and  the 
well  may  t)e  included  under  paragraph  (c)  of 
this  section  in  an  undertaking  that  includes 
other  operations. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2),  except  that  B's  partnership 
interest  is  converted  into  a  limited 
partnership  interest  at  the  end  of  .November 
1939.  An  oil  or  gas  well  may  be  treated  as  a 
separate  undertaking  under  paragraph  (e)t !) 
of  this  section  if  at  any  lime  during  the 
taxable  year  the  taxpayer  holds  a  working 
interest  in  the  well  directly  or  through  an 
entity  that  does  not  limit  the  taxpayer's 
liability  with  respect  to  the  drilling  or 
operation  of  the  well  pursuant  to  the  working 
interest  (see  1 1  469-lT(e)(4)(i)).  Thus, 
although  B's  liability  vtith  respect  to  the 
drilling  and  ope.'-ation  of  the  well  is  limited 
during  December  1989.  the  result  in  both  1989 
and  1990  is  the  same  as  in  example  (2).  In 
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198S,  however,  disqualified  deductions  and  a 
ratable  portion  of  the  gross  income  from  the 
well  may  be  treated  under  }  1  46*-lT(e)(4)(ii) 
as  passive  activity  deductions  and  passive 
activity  gross  income,  respectively. 

(f)  Certain  trade  or  business 
undertakings  treated  as  part  of  the  same 
activity— [\]  Applicability— [\)  In 
general.  This  paragraph  (f)  applies  to  a 
taxpayer's  interests  m  trade  or  business 
undertakings  (within  the  meaning  of 
paragraph  (f)(l){ii)  of  this  section). 

(ii)  Trade  or  business  undertaking.  For 
purposes  of  this  paragraph  (f),  the  term 
"trade  or  business  undertaking"  means 
any  undertaking  in  which  a  taxpayer 
has  an  interest,  other  than — 

(A)  A  rental  undertaking  (within  the 
meaning  of  paragraph  (d)  of  this 
section); 

(B)  An  oil  or  gas  well  treated  as  an 
undertaking  that  is  separate  from  other 
undertakings  under  paragraph  (e)  of  this 
section:  or 

(C)  A  professional  service  undertaking 
(within  the  meaning  of  paragraph  (h)  of 
this  section). 

(2)  Treatment  as  part  of  the  seme 
activity.  A  taxpayer's  interests  in  two  or 
more  trade  or  business  undertakings 
that  are  similar  (within  the  meaning  of 
paragraph  (f)(4)  of  this  section)  and 
controlled  by  the  same  interests  (within 
the  meaning  of  parasjrjph  (j)  of  this 
section)  shall  be  treated  as  part  of  the 
same  activity  of  the  taxpayer  for  any 
taxable  year  in  which  the  taxpayer — 

(i)  Owns  interests  in  each  such 
undertaking  through  the  same 
passthrough  entity; 

(ii)  Owns  a  direct  or  substantial 
indirect  interest  (within  the  meaning  of 
paragraph  (f)(3)  of  this  section)  in  each 
such  undertaking;  or 

(iit)  Materially  or  significantly 
participates  (within  the  meaning  of 
S  1.469-5T)  in  the  activity  that  would 
result  if  such  undertakings  were  treated 
as  part  of  the  same  activity. 

(3)  Substantial  indirect  interest — (i)  In 
general.  For  purposes  of  this  paragraph 
(f),  a  taxpayer  owns  a  substantial 
indirect  interest  in  an  undertaking  for  a 
taxable  year  if  at  any  time  during  such 
taxable  year  the  taxpayer's  ownership 
percen'.iige  (determined  in  accordance 
with  paragraph  (j)(3)  of  this  section)  in  a 
passthrough  entity  that  directly  owns 
such  undertaking  exceeds  ten  percent. 

(ii)  Coordination  rule.  A  taxpayer 
shall  be  treated  for  purposes  of  this 
paragraph  (f)  as  owning  a  substantial 
indirect  interest  in  each  of  two  or  more 
undertakings  for  any  taxable  year  in 
which — 

(A)  Such  undertakings  are  treated  as 
port  of  the  same  activity  of  the  taxpayer 
under  paragraph  (f)(2)(i)  of  this*  ection; 
and 


(B)  The  taxpayer  owns  a  substantial 
indirect  interest  (within  the  meaning  of 
paragraph  (f)(3)(i)  of  this  section)  in  any 
such  undertaking. 

(4)  Similar  undertakings — (i)  In 
general.  Except  as  provided  in 
paragraph  (n(4)(iii)  of  this  section,  two 
undertakings  are  similar  for  purposes  of 
this  paragraph  (f)  if  and  only  if — 

(A)  There  are  predominant  operations 
in  each  such  undertaking:  and 

(B)  The  predominant  operations  of 
both  undertakings  are  in  the  same  line 
of  business. 

(ii)  Predominant  operations.  For 
purposes  of  paragraph  (f)(4)(i)(A)  of  this 
section,  there  are  predominant 
operations  in  an  undertaking  if  more 
than  50  percent  of  the  undertaking's 
gross  income  is  attributable  to 
operations  in  a  single  line  of  business. 

(iii)  Vertically-integrated 
undertakings.  If  an  undertaking  (the 
"supplier  undertaking")  provides 
property  or  services  to  other 
undertakings  (the  "recipient 
undertakings '),  the  following  rules  apply 
for  purposes  of  this  paragraph  (f); 

(A)  Supplier  undertaking  similar  to 
recipient  undertaking.  If  the  supplier 
undertaking  predominantly  involves  the 
provision  of  property  and  services  to  a 
recipient  undertaking  that  is  controlled 
by  the  same  interests  (within  the 
meaning  of  paragraph  (j)  of  this  section). 
the  supplier  undertaking  shall  be  treated 
as  similar  to  the  recipient  undertaking. 
For  purposes  of  applying  the  preceding 
sentence — 

[1]  If  a  supplier  undertaking  and  two 
or  more  recipient  undertakings  that  are 
similar  (within  the  meaning  of 
paragraph  (f)(4)(i)  of  this  section)  are 
controlled  by  the  same  interests,  such 
recipient  undertakings  shall  be  treated 
as  a  single  undertaking;  and 

[2]  A  supplier  undertaking 
predominantly  involves  the  provision  of 
property  and  services  to  a  recipient 
undertaking  for  any  taxable  year  in 
which  such  recipient  undertaking 
obtains  more  than  50  percent  (by  value) 
of  all  property  and  services  provided  by 
the  supplier  undertaking. 

(B)  Recipient  undertaking  similar  to 
supplier  undertaking.  If  the  supplier 
undertaking  is  the  predominant  provider 
of  property  and  services  to  a  recipipnt 
undertaking  that  is  controlled  by  the 
same  interests  (within  the  meaning  of 
paragraph  (j)  of  this  section),  the 
recipient  undertaking  shall  be  treated, 
except  as  otherwise  provided  in 
paragraph  (n(4)(iii)(C)  of  this  sechon  as 
similar  to  the  supplier  undertaking.  For 
purposes  of  the  preceding  sentence,  a 
supplier  undertaking  is  the  predominant 
provider  of  property  and  services  to  a 
recipient  undertaking  for  any  taxable 


year  in  which  the  supplier  unde.-taking 
provides  more  than  50  percent  (by 
value)  of  all  property  and  services 
obtained  by  the  recipient  undertaking. 

(C)  Coordination  rules.  (/)  Parag'-aph 
(f)(4)(ii!l|R)  of  this  section  does  not 
apply  if.  under  paragraph  (n(4)(iii)(,'\)  of 
this  section — 

[i)  The  supplier  undertaking  is  treated 
as  an  undertaking  that  is  similar  to  any 
recip'ent  undertaking; 

(//)  The  recipient  undertaking  is 
treated  as  a  supplier  undertaking  that  is 
similar  to  another  recipient  undertaking; 
or 

[iii]  Another  supplier  undertaking  is 
treated  as  an  undertaking  that  is  similar 
to  the  recipient  und-irtaking, 

[2]  If  paragraph  (n(4](ii!j(A)  of  this 
section  applies  to  a  supplier 
undertaking,  the  supplier  undertaking 
shall  be  treated  as  similar  to 
underttikings  that  are  similar  to  the 
ri-cipienl  undertaking  and  shall  not 
otherwise  be  treated  as  similar  to 
undertaki.-igs  to  which  the  supplier 
undertaking  would  be  similar  without 
regard  to  paragraph  (f)(4)(iii)  of  this 
section. 

[3]  If  paragraph  (n(4)(iii)(B)  of  this 
section  applies  to  a  recipient 
undertaking,  the  recipient  undertaking 
shall  be  trea'ed  as  similar  to 
undertakings  that  are  similar  to  the 
supplier  undertaking  and  shall  not 
otherwise  be  treated  as  similar  to 
undertakings  to  which  the  recipient 
undertaking  would  be  similar  withont 
regard  to  paragraph  (n(41(iii)  of  this 
section. 

(iv)  Lines  of  business.  The 
Com.missioner  shall  establish,  by 
revenue  procedure,  lines  of  business  for 
purposes  of  this  paragraph  (n(4). 
Business  and  rental  operations  that  are 
not  included  in  the  lines  of  business 
established  by  the  Commissioner  shall 
nonetheless  be  included  in  a  line  of 
business  for  purposes  of  this  paragraph 
(0(4),  Such  operations  shall  be  included 
in  a  single  line  of  business  or  in  multiple 
lines  of  business  on  a  basis  that 
reasonably  reflects — 

(A)  Similarities  and  differences  in  the 
property  or  services  provided  pursuant 
to  such  operations  and  in  the  m.arkets  to 
winch  such  property  or  services  are 
off->rod;  and 

(B)  The  treatment  within  the  lines  of 
business  estdblished  by  the 
Commissioner  of  operations  that  are 
n-.mparable  in  their  similarities  and 
differences. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (f).  In  each  example  that  does 
not  state  otherwise,  the  taxpayer  is  an 
individual  and  the  facts,  analysis,  and 


conclusions  relate  to  a  single  taxable 
year. 

Example  (I),  (i)  The  taxpayer  is  a  partner 
in  partnerships  A.  B,  C.  and  D  and  owns  a 
five-percent  interest  in  each  partnership. 
Each  partnership  owns  a  single  undertaking 
(undertakings  A.  B,  C,  and  D|.  and  the 
undertakings  are  trade  or  business 
undertakings  (within  the  meaning  of 
paragraph  (OllKiil  of  this  section)  that  are 
controlled  by  the  same  interests  (within  the 
meaning  of  paragraph  (j)  of  this  section)  In 
addition,  undertakings  A.  B.  and  D  are  similar 
(within  the  meaning  of  paragraph  (0(4)  of  this 
section).  The  taxpayer  is  not  related  to  any  of 
the  other  partners,  and  does  not  participate  in 
any  of  the  undertakings. 

(ii)  In  general,  each  undertaking  in  which  a 
taxpayer  owns  an  interest  is  treated  as  a 
single  activity  that  is  separate  from  other 
activities  of  the  taxpayer  (see  paragraph 
()!)(!)  of  this  section).  This  paragraph  (f) 
provides  aggregation  rules  for  trade  or 
business  undertakings  that  are  similar  and 
controlled  by  the  same  interests.  These 
aggregation  rules  do  not  apply,  however, 
unless  the  taxpayer  owns  interests  in  the 
undertakings  through  the  same  passthrough 
entity,  owns  direct  or  substantial  indirect 
interests  in  the  undertakings,  or  materially  or 
significantly  participates  in  the  undertakings. 
In  this  case,  the  taxpayer  does  not  satisfy  any 
of  these  conditions,  and  the  aggregation  rules 
in  this  paragraph  (f)  do  not  apply. 
Accordingly,  except  as  otherwise  provided  in 
paragraph  (g)  of  this  section  (relating  to  an 
aggregation  rule  for  integrated  businesses), 
undertakings  A.  B.  C.  and  D  are  treated  as 
separate  activities  of  the  taxpayer  under 
paragraph  (b](1 1  of  this  section. 

Example  12).  (i)  The  facts  are  the  same  as 
in  example  (1),  except  that  the  taxpayer  owns 
a  25-percent  interest  in  partnership  A,  a  15- 
percent  interest  in  partnership  B,  and  a  40- 
percent  interest  in  partnership  C, 

(li)  Paragraph  (n(2)(ii)  of  this  section 
provides  that  trade  or  business  undertakings 
that  are  similar  and  controlled  by  the  same 
interests  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  if  the  taxpayer  owns 
a  direct  or  substantial  indirect  interest  in 
each  such  undertaking.  In  this  case,  the 
taxpayer  owns  more  than  ten  percent  of 
partnerships  A,  B,  and  C.  and  these 
partnerships  directly  own  undertakings  A,  B. 
and  C.  Thus,  the  taxpayer  owns  a  substantial 
indirect  interest  in  undertakings  A.  B,  and  C 
(see  paragraph  (f](3)(i)  of  this  section).  Of 
these  undertakings,  only  undertakings  A  and 
B  are  both  similar  and  controlled  by  the  same 
interests.  Accordingly,  the  taxpayer's 
interests  in  undertakings  A  and  B  are  treated 
as  part  of  the  same  activity.  As  in  example 
(1).  the  aggregation  rules  in  this  paragraph  (f) 
do  not  apply  to  undertakings  C  and  D,  and 
except  as  otherwise  provided  in  paragraph 
(g)  of  this  section,  undertakings  C  and  D  are 
treated  as  separate  activities. 

Example  131  (il  The  facts  are  the  same  as 
in  example  (1 ),  except  that  the  taxpayer 
participates  (within  the  meaning  of  §  1.469- 
STIH)  for  60  hours  in  undertaking  A  and  for 
60  hours  in  undertaking  B. 

(ii)  Paragraph  (n(2)(iii)  of  this  section 
provides  that  trade  or  business  undertakings 
that  are  similar  and  controlled  by  the  same 
interests  are  treated  as  part  of  the  same 


activity  of  the  taxpayer  if  the  taxpayer 
materially  or  significantly  participates 
(within  the  meaning  of  §  1  469-5T)  in  the 
activity  that  would  result  from  the  treatment 
of  similar,  commonly-controlled  undertakings 
as  part  of  the  same  activity.  In  this  case,  the 
activity  that  would  result  from  treating  the 
similar,  commonly-controlled  undertakings  as 
part  of  the  same  activity  consists  of 
undertakings  A,  B,  and  D,  and  the  taxpayer 
participates  for  120  hours  in  the  activity  that 
results  from  this  treatment.  Accordingly, 
undertakings  A.  B.  and  D  are  treated  as  part 
of  the  same  activity  because  the  taxpayer 
significantly  participates  (within  the  meaning 
of  S  1  4t39-5T([;)(2))  in  the  activity  that  results 
from  this  treatment.  The  result  is  the  same 
whether  the  taxpayer  participates  in  one. 
two,  or  all  three  of  the  similar,  commonly- 
controlled  undertakings,  so  long  as  the 
taxpayer's  aggregate  participation  in 
undertakings  A.  B.  and  D  exceeds  100  hours. 
As  in  example  (1 ).  the  aggregation  rules  in 
this  paragraph  (f)  do  not  apply  to  undertaking 
C,  and  except  as  otherwise  provided  in 
paragraph  (g)  uf  this  section,  undertaking  C  is 
treated  as  a  separate  activity. 

Example  (4).  (i)  TTie  taxpayer  owns  a  5- 
percent  interest  in  partnership  A.  Partnership 
A  owns  interests  in  partnerships  B  and  C, 
each  of  which  owns  a  single  undertaking 
(undertakings  B  and  C).  In  addition,  the 
taxpayer  is  a  partner  in  partnerships  C  and  D 
and  directly  owns  a  15-percent  interest  in 
each  partnership.  Partnership  D  also  owns  a 
Single  undertaking  (undertaking  D). 
Undertakings  B,  C.  and  D  are  trade  or 
business  undertakings  (within  the  meaning  of 
paragraph  (r)(l)(ii|  of  this  section)  that  are 
similar  (within  the  meaning  of  paragraph 
(r)(4)  of  this  section)  and  controlled  by  the 
same  interests  (within  the  meaning  of 
paragraph  (j)  of  this  section).  The  taxpayer 
docs  not  participate  in  undertaking  B.  C.  or  D. 

\\\]  Paragraph  (r)(2)(i)  of  this  section 
provides  that  trade  or  business  undertakings 
tiiat  are  similar  and  controlled  by  the  same 
interests  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  if  the  taxpayer  owns 
interests  in  the  undertakings  through  the 
same  passthrough  entity,  in  this  case,  the 
taxpayer  owns  interests  in  undertakings  B 
and  C  through  partnership  A,  Thus,  the 
taxpayer's  interests  in  undertakings  B  and  C 
are  treated  as  part  of  the  same  activity. 
(ill  I  Paragraph  (n(2)(ii)  of  this  section 
provides  that  trade  or  business  undertakings 
that  are  similar  and  controlled  by  the  same 
interests  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  if  the  taxpayer  owns 
a  direct  or  substantial  indirect  interest  in 
each  such  undertaking.  In  this  case,  the 
taxpayer  owns  more  than  ten  percent  of 
partnerships  C  and  D.  and  these  partnerships 
directly  own  undertakings  C  and  D,  Thus,  the 
taxpayer  owns  a  substantial  indirect  interest 
in  undertakings  C  and  D  (see  paragraph 
(0(31(11  of  this  section). 

(iv)  The  coordination  rule  in  paragraph 
(n(3)(ii)  of  this  section  applies  to 
undertakings  B  and  C  because  they  are 
treated  as  part  of  the  same  activity  under 
paragraph  (r)(2)(i)  of  this  section,  and  the 
taxpayer  owns  a  substantial  indirect  interest 
in  undertaking  C.  Under  the  coordination 
rule,  the  taxpayer  is  treated  as  owning  a 
substantial  indirect  interest  in  undertaking  B 


as  well  as  undertaking  C,  Accordingly,  the 
taxpayer's  interests  in  undertakings  B,  C  and 
D  are  treated  as  part  of  the  same  activity. 

Example  (5).  (i)  Undertakings  A,  B,  C,  and 
D  are  trade  or  business  undertakings  (within 
the  meaning  of  paragraph  (n(l)(<*)  of  this 
section),  each  of  which  involves  the  operation 
of  a  department  store,  restaurants,  and  movie 
theaters.  The  following  table  shows,  for  each 
undertaking,  the  percentages  of  gross  income 
attributable  to  the  various  operations  of  the 
undertaking. 


Depanment 
store 

Restaurants 

MoMe 

Tneaiers 

Under- 

taking 

A 

70% 

20% 

10% 

Under- 

taking 
8 

60% 

20% 

20% 

Undor- 

takir«g 
C 

35% 

35% 

30% 

Under- 

taking 
D 

35% 

10% 

55% 

(11)  Paragraph  (f](4)(i)  of  this  section 
provides  that  two  undertakings  are  similar 
for  purposes  of  this  paragraph  (f)  >f  and  only 
if  there  are  predominant  operations  in  each 
undertaking  and  the  predominant  operations 
of  the  two  undertakings  are  in  the  same  line 
of  business,  (Assume  that  the  applicable 
revenue  procedure  provides  that  "general 
merchandise  stores,"  "eating  and  drinking 
places,"  and  "motion  picture  services"  are 
three  separate  lines  of  business.) 

(iii)  Undertaking  A  and  undertaking  B  each 
derives  more  than  50  percent  of  its  gross 
income  from  department-store  operations, 
which  are  in  the  general-merchandise-store 
line  of  business.  Thus,  there  are  predominant 
operations  in  undertaking  A  and  undertaking 
B,  and  the  predominant  operations  of  the  two 
undertakings  are  in  the  same  line  of  business. 
Accordingly,  undertakings  A  and  B  are 
similar. 

(iv)  Undertaking  C  does  not  derive  more 
than  50  percent  of  its  gross  income  from 
operations  in  any  single  line  of  business. 
Thus,  there  are  no  predominant  operations  in 
undertaking  C,  and  undertaking  C  is  not 
similar  to  any  of  the  other  undertakings. 

(v)  Undertaking  D  derives  more  than  50 
percent  of  its  gross  Income  from  movie- 
theater  operations,  which  are  in  the  motion- 
picture-services  line  of  business.  Thus,  there 
are  predominant  operations  in  undertaking  D. 
The  predominant  operations  of  undertaking 
D.  however,  are  not  in  the  same  line  of 
business  as  those  of  undertakings  A  and  B. 
Accordingly,  undertaking  D  is  not  similar  to 
undertakings  A  and  B. 

Example  (6).  (i)  Undertakings  A  and  B  are 
trade  or  business  undertakings  (within  the 
meaning  of  paragraph  (OllKii)  of  this  section) 
that  derive  all  of  their  gross  income  from  the 
sale  of  automobiles.  Undertakings  C  and  0 
derive  all  of  their  gross  income  from  the 
rental  of  automobiles.  Undertaking  C  is  not  a 
rental  undertaking  (within  the  meaning  of 
paragraph  (d)(l)(iii]  of  this  section)  because 
the  average  period  of  customer  use  (within 
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i.*ie  meaning  of  }  1  46«^-lT(eK■5H^.ll  fur  I's 
aulumohiips  do«»«  not  ex   ""ed  seven  d.iy^  (^ee 
5  1  4t,4-lTff  |(3)(iil(,-MI   L'ndertiiking  D.'on  the 
other  hand,  leases  automcjbii*?s  for  periods  of 
one  vear  or  more  .ind  is  a  rpnt,il  undpr'rik:n« 

I  ;  i  Parasraph  (0(4)11)  of  this  section 
provides  thai  two  undertakings  are  similar 
for  purposes  of  this  paragraph  if)  if  and  only 
;f  there  are  predominant  operations  i.n  each 
undertdking  and  the  predominant  opera  lions 
of  the  two  undertakings  are  m  the  sane  line 
of  business  (.Assume  th.il  the  applicable 
revenue  procedure  provides  that  (a) 
automotive  dealers  and  service  gUtions" 
'  lu'omotive  retaiij  and  (h)  'auto  repair, 
services  (including  rentals),  and  parking" 
(automotive  services)  are  two  separate  lines 
of  business  ) 

(liii  Undertakings  A  and  B  both  derive 
more  than  50  percent  of  their  gross  income 
from  operaions  m  the  autumot;ve-retail  line 
of  business  (the  aiitomobile-gales  operations). 
Similfifly  undertakin,js  C  and  D  both  derive 
more  th.in  '>0  percent  of  their  gross  income 
from  oper  r:  ir.s  in  the  autonnotive-sarvices 
hne  of  business  |ihe  automobile-rental 
operations)  Thus  there  are  predominant 
operations  ;n  each  undertdking,  the 
predominant  operations  of  undertakings  A 
and  B  are  in  the  Siime  iini'  of  business,  and 
the  predor^.mant  operations  of  undertakings 
C  and  D  »t«  in  the  same  line  uf  bus.ncss 
According^',  undertakings  A  and  B  are 
similar,  undertakings  C  and  IJ  are  siT.ilar. 
rtnd  undertakings  A  and  B  a.-e  not  similar  to 
undertakings  C  and  D. 

(iv)  Paraijraph  [(]{ 1  i  of  this  section  provides 
that  this  pjragraph  (fl  applies  only  to  trade  or 
b'-is;ness  undertakings  and  that  a  rental 
in  iertdking  is  not  a  trade  or  business 
under'rtking  Act,ording!y.  this  paragraph  (f) 
does  not  apply  to  undertaking  D.  and 
undertakings  C  and  D.  although  similar,  are 
not  treate  1,  under  this  paragraph  (f),  as  part 
of  the  same  activity. 

E-xcn!p:ti  i  7  (i)  Undertakings  A,  B,  and  C 
are  trade  or  business  undertakings  (within 
the  meaning  of  paragraph  (f)(l)(iij  of  this 
section)  that  involve  real  estate  operations. 
Undertaking  A  derives  all  of  its  gross  income 
from  the  development  of  real  property, 
undertaking  B  denvcs  all  of  its  gross  income 
from  the  management  of  real  property  and 
the  performance  of  services  as  a  leasing 
agent  with  respect  to  real  property,  and 
undertaking  C  derives  all  of  its  gross  income 
from  buying,  selling,  or  arranging  purchases 
and  sales  of  real  property.  Undertaking  D 
derives  all  of  its  gross  income  from  the  rental 
of  residential  apartments  and  is  a  rental 
undertaking  (within  the  meaning  of 
paragraph  (d)(l)(iii)  of  this  section). 

(ii)  Paragraph  (r)(4)(i)  of  this  section 
provides  that  two  undertakings  are  similar 
for  purposes  of  this  paragraph  (f)  if  there  are 
predominant  operations  in  each  undertaking 
and  the  predominant  operations  of  the  two 
undertaiiings  are  in  the  same  line  of  business. 
(Assume  that  the  applicable  revenue 
procedure  provides  that  real  estate 
development  and  services  (including  the 
development  and  management  of  real 
property,  dealing  in  real  property,  and  the 
performance  of  services  as  a  leasing  agent 
with  respect  to  real  property)  is  a  single  line 
of  business  (the  "real-estate"  line  of 
business).] 


(iii)  Undertakings  A.  B.  and  C  all  derive 
more  than  50  percent  of  their  gross  income 
from  operations  in  the  real  estate  line  of 
business.  Thus,  there  are  prpdominani 
operations  'n  undertakings  A,  B  and  C,  and 
the  predominant  operations  of  'he  three 
undertakings  are  in  the  same  hne  of  business. 
Accordingly,  undertakings  A.  B,  and  C  are 
similar. 

(iv)  Undertaking  D  also  derives  more  than 
50  percent  of  its  gross  income  from 
operations  in  the  real-estate  line  of  business 
Thus,  there  are  predominant  operations  in 
undertaking  D,  and  the  predominant 
operations  of  underl.iking  D  are  in  the  same 
line  of  business  as  those  of  undertakings  A. 
B.  and  C.  I'aragrHph  (011)  of  this  sertum 
provides,  however,  that  this  paragraph  (f) 
applies  onlv  to  trade  or  business 
undertakings  and  that  a  rental  undertaking  is 
not  a  trade  or  business  under'aking 
Accordingly,  this  par  (graph  If)  does  not 
apply  to  undertaking  1)  and  undertaking  D, 
although  similar  to  undertiikings  A.  B.  and  C. 
is  not  treated,  under  this  paragraph  if),  as 
part  an  activity  that  includes  undertaking  A, 
B,  or  C. 

Example (S).  (i)  Undertakings  A  and  B  are 
trade  or  business  undertakings  (within  ihe 
meaning  of  paragraph  (r)(l)(ii)  of  this 
section),  both  of  which  involve  the  provision 
of  l^oving  services.  Undertaking  A  denves  its 
groik  income  principally  from  local  moves, 
and  undertaking  B  derives  its  gross  income 
principally  from  long-distance  moves. 

(ii)  Paragraph  (f)(4](i)  of  this  section 
provides  that  two  undertakings  are  similar 
for  purposes  of  this  paragraph  (f)  if  there  are 
predominant  operations  in  each  undert.iking 
and  the  predominant  operations  of  the  t.vo 
undertakings  are  in  the  same  line  of  business 
Under  paragraph  (r)(4)(iv)  of  this  section, 
operations  that  are  not  in  the  lines  of 
business  established  by  the  applicable 
revenue  procedure  are  nonetheless  included 
in  a  hne  of  business.  In  addition,  such 
operations  are  included  in  a  single  line  of 
business  or  in  multiple  lines  of  business  on  a 
basis  that  reasonably  reflects  (a)  similarities 
and  differences  in  the  property  or  services 
provided  pursuant  to  such  operations  and  in 
the  markets  to  which  such  property  or 
services  are  offered,  and  (b)  the  treatment 
within  the  hnes  of  business  established  by 
the  Commissioner  of  operations  that  are 
comparable  in  their  similarities  and 
differences.  (Assume  that  the  provision  of 
moving  services  is  not  in  any  line  of  business 
established  by  the  Commissioner  and  that 
within  the  lines  of  business  established  by 
the  Commissioner  services  that  differ  only  in 
the  distance  over  which  they  are  performed 
[e.g..  local  and  long-distance  telephone 
services)  are  generally  treated  as  part  of  the 
same  line  of  business.) 

(iii)  Undertakings  A  and  B  provide  the 
same  types  of  services  to  similar  customers, 
and  the  only  signiPicant  difference  in  the 
services  provided  is  the  distance  over  which 
they  are  performed.  Thus,  treating  local  and 
long-distance  moving  services  as  a  single  line 
of  business  (Ihe  "moving-services"  line  of 
business)  reasonably  reflects  the  treatment 
within  the  lines  of  business  established  by 
the  Commissioner  of  operations  that  are 
comparable  in  their  similarities  and 
differences. 


fiv)  Each  undertaking  derives  more  than  ,Sf1 
percent  of  its  gross  income  from  operations  In 
the  moving-services  line  of  business.  Thus, 
there  are  predominant  operations  in  each 
undertaking,  and  the  predominant  operations 
of  the  two  undertakings  are  in  the  same  line 
of  business.  Accordingly,  undertakings  A  and 
B  are  similar. 

Example  (91.  (i)  Undertakings  A.  B,  C,  D. 
and  E  are  trade  or  business  undertakings 
(within  the  meaning  of  paragraph  (ri|l|(ii|  of 
this  section)  and  are  controlled  by  the  same 
interests  (within  the  meaning  of  paragraph  (i) 
of  this  section).  Undertakings  A.  B,  and  C 
denve  all  of  their  gross  income  from  retail 
sales  of  dairy  products,  and  undertakings  D 
and  E  derive  all  of  their  gross  income  from 
the  processing  of  dairy  products. 
Undertakings  D  and  E  sell  less  than  ten 
percent  of  their  dairy  products  to 
undertakings  A,  B,  and  C,  and  sell  the 
remainder  to  unrelated  undertakings. 
Undertakings  A.  B.  and  C  purchase  less  than 
ten  percent  of  their  Inventory  from 
undertakings  D  and  E  and  purchase  the 
remainder  from  unrelated  undertakings. 

(ii)  Paragraph  (r)(41(l)  of  this  section 
provides  that,  except  as  provided  in 
paragraph  (ri(4)(iii)  of  this  section, 
undertakings  are  similar  for  purposes  of  this 
p;ir!igraph  (f)  if  and  only  if  there  are 
predominant  operations  in  each  undertaking 
and  the  predominant  operations  of  the 
undertakings  are  in  the  same  line  of  business, 
(Assume  that  the  applicable  revenue 
procedure  provides  that  (a)  "food  stores"  and 
(b)  "manufacturing — food  and  kindred 
products"  are  two  separate  lines  of  business) 

(iii)  Undertakings  A.  B.  and  C  all  derive 
more  than  50  percent  of  their  gross  income 
from  operations  in  the  food-store  line  of 
business  (the  dairy-sales  operations).  Thus, 
there  are  predominant  operations  in 
undertakings  A,  B.  and  C.  and  the 
predom.inant  operations  of  the  three 
undertakings  are  in  the  same  line  of  business. 
Accordingly,  undertakings  A.  B,  and  C  are 
similar. 

(iv)  Undertakings  D  and  E  both  derive  more 
than  50  percent  of  their  gross  income  from 
operations  in  the  food-manufacturing  line  of 
business  (the  dairy-processing  operations). 
Thus,  there  are  predom.inant  operations  in 
undertakings  D  and  R.  and  the  predominant 
operations  of  the  two  undertakings  are  in  the 
s.i.Tie  line  of  business.  Accordingly, 
u.'^.dertakings  D  and  E  are  similar.  The 
predominant  operations  of  undertakings  D 
and  E  are  not  in  the  same  line  of  business  as 
those  of  undertakings  A.  B.  and  C. 
Accordingly,  undertakings  D  and  E  are  not 
similar  lo  undertakings  A.  B.  and  C. 

(vj  Paragraph  (ll(4)(iii|  of  this  section 
provides  rules  under  which  certain 
undertakings  whose  operations  are  not  in  the 
same  line  of  business  nevertheless  are  similar 
to  one  another  if  one  of  Ihe  undertakings  (the 
"supplier  undertaking")  provides  property  or 
services  to  the  other  undertaking  (the 
"recipient  undertaking"),  and  the 
undertakings  are  controlled  by  the  same 
interests.  These  rules  apply,  however,  only  if 
the  supplier  undertaking  predominantly 
involves  the  provision  of  property  and 
services  to  the  recipient  undertaking  (see 


paragraph  (n(4){iii)(A)  of  this  section),  or  the 
supplier  undertaking  is  the  predominant 
provider  of  property  and  services  to  the 
recipient  undertaking  (see  paragraph 
(fl(4)(iii)(B)  of  this  section).  In  this  case, 
undertakings  D  and  E  are  supplier 
undertakings,  and  undertakings  A.  B.  and  C 
arc  recipient  undertakings.  Undertakings  D 
and  E.  however,  sell  less  than  ten  percent  of 
their  dairy  products  to  undertakings  A.  B,  and 
C  and  thus  do  not  predominantly  involve  the 
provision  of  property  and  services  to 
recipient  undertakings.  Similarly, 
undertakings  D  and  E  are  not  the 
predominant  providers  of  property  and 
services  to  undertakings  A.  B,  and  C.  Thus, 
the  rules  for  vertically-integrated 
undertakings  in  paragraph  (r)(4)(iii)  of  this 
section  do  not  apply  in  this  case. 

Example  (W).  (i)  The  facts  are  the  same  as 
in  example  (9).  except  that  undertaking  D 
sells  75  percent  of  its  dairy  products  to 
undertakings  A.  B.  and  C. 

(ill  Paragraph  (r}(4)(iii)(A)  of  this  section 
applies  if  a  supplier  undertaking 
predominantly  involves  the  provision  of 
property  to  a  recipient  undertaking  that  is 
controlled  by  the  same  interests.  Paragraph 
(n(4)(iii)(.A|(J')  of  this  section  provides  that  a 
supplier  undertaking  predominantly  involves 
the  provision  of  property  to  a  recipient 
undertaking  if  the  supplier  undertaking 
provides  more  than  50  percent  of  its  property 
to  such  recipient  undertaking.  In  addition, 
paragraph  |r)(4||iii)(Al(7)  of  this  section 
provides  that  if  a  supplier  undertaking  and 
two  or  more  similar  recipient  undertakings 
are  controlled  by  the  same  interests,  the 
recipient  undertakings  are  treated  as  a  single 
undertaking  for  purposes  of  applying 
paragraph  (r)(4)(iii||A)  of  this  section. 
Undertakings  D  and  E  both  provide  dairy 
products  to  undertakings  A.  B.  and  C.  Thus. 
for  purposes  of  paragraph  (flMKn'l  of  this 
section,  undertakings  D  and  E  are  supplier 
undertakings  and  undertakings  A.  B.  and  C 
are  recipient  undertakings.  Undertaking  U 
predominantly  involves  the  provision  of 
property  to  undertakings  A.  B.  and  C, 
Moreover,  undertakings  A,  B.  and  C  are 
treated  as  a  single  undertaking  under 
paragraph  (n(4||iiill,A);  7)  of  this  section 
because  undertakings  A,  B.  and  C  are  similar 
to  one  another  under  paragraph  (f)(4)(i)  of 
this  section,  and  undertakings  A.  B,  C,  and  D 
are  controlled  by  the  same  interests. 
Accordingly,  paragraph  (r)(4)(iii)|A)  of  this 
section  applies  to  undertakings  A,  B,  C,  and 
D. 

(iii)  If  paragraph  (Ol^KiiiKA)  of  this  si'btion 
applies  lo  supplier  and  recipient 
undertakings.  Ihe  supplier  undertaking  is 
treated  under  paragraph  (HI'lKiiil  (A)  and 
\C][2]  of  this  section  as  an  undertaking  that  is 
similar  to  the  recipient  undertakings  and  to 
undertakings  to  which  the  recipient 
undertakings  are  similar.  Accordingly, 
undertaking  D  is  similar,  for  purposes  of  this 
paragraph  (f).  to  undertakings  A,  B.  and  C. 

(iv)  Undertaking  E  does  not  predominantly 
involve  the  provision  of  property  to 
undertakings  A.  B,  and  C.  or  to  any  other 
related  undertakings.  Thus,  paragraph 
(r)(4|(iii|(A)  of  this  section  does  not  apply  lo 
undertaking  E.  and  undertaking  E  is  not 
similar  to  undertakings  A.  B,  and  C. 


Moreover,  undertakings  D  and  E  are  not 
similar  because,  under  paragraph 
(r)(4)(iii)(C)(2)  of  this  section,  undertaking  D 
IS  not  similar  to  any  undertaking  that  is  not 
similar  to  undertakings  A,  B,  and  C. 

Example  (11).  (i)  The  facts  are  the  same  as 
in  example  (10),  except  that  75  percent  of 
undertaking  D's  dairy  products  are  sold  to 
undertakings  A  and  B,  and  none  are  sold  to 
undertaking  C. 

(n)  In  this  case,  undertaking  D  is  a  supplier 
undertaking  only  w^ith  respect  to 
undertakings  A  and  B.  Accordingly. 
paragraph  (r)(4)(iii)(A)  applies  only  to 
undertakings  A,  B.  and  D  As  in  example  (10), 
undertaking  D  is  similar  to  undertakings  A 
and  B.  and  is  not  similar  to  undertaking  E.  In 
addition,  if  paragraph  lfl(4)(iii)(A)  of  this 
section  applies  to  supplier  and  recipient 
undertakings,  the  supplier  undertaking  is 
treated  under  paragraph  (r)(4)(iii)(C)(2)  of  this 
section  as  an  undertaking  that  is  similar  to 
the  recipient  undertakings  and  undertakings 
to  which  the  recipient  undertakings  are 
similar.  Accordingly,  even  though 
undertaking  D  does  not  provide  any  property 
or  services  to  undertaking  C.  undertaking  D  is 
similar  to  undertaking  C  because  undertaking 
C  IS  similar  to  undertakings  A  and  B. 

E\ample  (12).  (i)  The  facts  are  the  same  as 
in  example  (9),  except  that  undertakings  A 
and  B  purchase  80  percent  of  their  inventory 
from  undertaking  D. 

(ii)  Paragraph  (f)(4)(iii)[B)  of  this  section 
applies,  except  as  provided  in  paragraph 
(r]{4|(iii)(C)  of  this  section,  if  a  supplier 
undertaking  is  the  predominant  provider  of 
property  to  a  recipient  undertaking  that  is 
controlled  by  Ihe  same  interests. 
Undertakings  D  and  E  both  provide  dairy 
products  to  undertakings  A,  B,  and  C.  Thus, 
for  purposes  of  paragraph  (f)(4)(iii)  of  this 
section,  undertakings  D  and  E  are  supplier 
undertakings,  and  undertakings  A,  B,  and  C 
are  recipient  undertakings.  In  addition, 
undertaking  D  is  the  predominant  provider  of 
property  and  services  to  undertakings  A  and 
B.  and  undertakings  A.  B  and  D  are 
controlled  by  the  same  interests.  Thus,  except 
as  provided  in  paragraph  [r)(4)(iii)(C)  of  this 
section,  paragraph  (r)(4)(iii)(B)  of  this  section 
applies  to  undertakings  A,  B.  and  D. 

(iii)  The  coordination  rules  in  paragraph 
(f)(4)(iii)(C)(;)  of  this  section  provide  that 
paragraph  (f)(4)(iii)(B)  of  this  section  does  not 
apply  in  certain  cases  to  which  paragraph 
(r)(4)(iii)(A)  of  this  section  applies.  These 
coordination  rules  would  apply  if  undertaking 
D  or  E  (or  any  other  undertaking  that  is 
controlled  by  the  interests  that  control 
undertakings  A,  B,  and  C)  predominantly 
involved  the  provision  of  property  and 
services  to  undertakings  A,  B,  and  C.  The 
coordination  rules  in  paragraph 
(n{4)|iii|(C)(/)  of  this  section  would  also 
apply  if  undertaking  A,  B,  or  D  predominantly 
involved  the  provision  of  property  or  services 
to  a  recipient  undertaking  that  is  controlled 
by  the  same  interests.  Assume  that  these 
coordination  rules  do  not  apply  in  this  case. 

(iv)  If  paragraph  (f)l4)(iii)(B)  of  this  section 
applies  to  supplier  and  recipient 
undertakings,  the  recipient  undertakings  are 
treated  under  paragr,iph  (r)(4)(iii)  (B)  and 
(C)(J)  of  this  section  as  undertakings  that  are 
similar  to  the  supplier  undertaking  and  to 


undertakings  to  which  the  supplier 
undertaking  is  similar.  Accordingly, 
undertakings  A  and  B  are  similar,  for 
purposes  of  this  paragraph  (f),  to  undertaking 
D  and.  because  undertakings  D  and  E  are 
similar,  to  undertaking  E. 

(v)  The  principal  providers  of  property  and 
services  to  undertaking  C  are  unrelated 
undertakings.  Thus,  paragraph  (r)(4)(iii)(B|  of 
this  section  does  not  apply  to  undertaking  C 
and  undertaking  C  is  not  similar  to 
undertakings  D  and  E.  Moreover,  undertaking 
C  is  not  similar  to  undertakings  A  and  B 
because,  under  paragraph  (0(4)|i>i)(C)(J)  of 
this  section,  undertakings  A  and  B  are  not 
similar  to  any  undertaking  that  is  not  similar 
to  undertaking  D. 

Example  (13).  (i)  Undertakings  A  through  Z 
are  trade  or  business  undertakings  (within 
the  meaning  of  paragraph  (nCK'i)  of  this 
section)  and  are  controlled  by  the  same 
interests  (within  the  meaning  of  paragraph  (j| 
of  this  section).  Undertaking  A  derives  all  of 
its  gross  income  from  the  manufacture  and 
sale  of  men's  and  women's  clothing, 
undertaking  B  derives  all  of  its  gross  income 
from  sales  of  men's  and  women's  clothing  to 
retail  stores,  and  undertakings  C  through  Z 
derive  all  of  their  gross  income  from  retail 
sales  of  men's  and  women's  clothing. 
Undertaking  A  sells  clothing  exclusively  to 
undertaking  B.  Undertaking  B  sells  75  percent 
of  its  clothing  to  undertakings  C  through  Z, 
and  sells  the  remainder  to  unrelated  retail 
stores.  Undertaking  B  purchases  80  percent  of 
its  inventory  from  undertaking  A,  and 
undertakings  C  through  Z  purchase  60  to  90 
percent  of  their  inventory  from  undertaking  B. 

(ii)  Paragraph  (f)(4)(iii)|A)  of  this  section 
applies  if  a  supplier  undertaking 
predominantly  involves  the  provision  of 
property  to  a  recipient  undertaking  that  is 
controlled  by  the  same  interests.  In  addition, 
paragraph  (n(4)(iii)(A)(7)  of  this  section 
provides  that  if  a  supplier  undertaking  and 
two  or  more  similar  recipient  undertakings 
are  controlled  by  the  same  interests,  the 
recipient  undertaking  are  treated  as  a  single 
undertaking  for  this  purpose.  Undertaking  B 
provides  men's  and  women's  clothing  to 
undertaking  C  through  Z.  Thus,  for  purposes 
of  paragraph  |f)(4)|iii)  of  this  section, 
undertaking  B  is  a  supplier  undertaking  and 
undertakings  C  through  Z  are  recipient 
undertakiigs.  In  addition,  undertaking  B 
predominantly  involves  the  provision  of 
property  to  undertakings  C  through  Z,  and 
undertakings  C  through  Z  are  treated  as  a 
single  undertaking  for  purposes  of  paragraph 
(f)(4)(iii)(A)  of  this  section.  Accordingly, 
paragraph  (f)(4|(iii)(A)  of  this  section  applies 
to  undertakings  B  and  C  through  Z. 

(iii)  If  paragraph  (r)(4||iii)(A)  of  this  section 
applies  to  supplier  and  recipient 
undertakings,  the  supplier  undertaking  is 
treated  under  paragraph  (f)(4)(iii)(  A)  of  this 
section  as  an  undertaking  that  is  similar  to 
the  recipient  undertakings.  Accordingly, 
undertaking  B  is  similar,  for  purposes  of  this 
paragraph  (f),  to  undertakings  C  through  Z. 

(iv)  Undertaking  A  provides  men's  and 
women's  clothing  to  undertaking  B.  Thus,  for 
purposes  of  paragraph  |r)(4)(iii)  of  this 
section,  undertaking  A  is  a  supplier 
undertaking  and  undertaking  B  is  a  recipient 
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constitute  a  single  integrated  business 
for  purposes  of  this  paragraph  (g),  all  the 
f.irts  anrl  r.irr.umstances  are  taken  into 


Under  paragraph  (0  of  this  section.  Ihe 
department-store  undertakings  are  all  treated 
as  part  of  the  same  activity  of  the  taxpayer 
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taxpayer),  iind  the  operalions  of  the  activities 
constitute  an  inlt.-grdtpd  business. 
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contributes  to  the  taxpayer's  ability  to  obtain 
Ihe  stereo  equipment  sold  in  store  operations. 
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the  factors  relevant  to  this  dpterminalirm 
include  the  treatment  of  the  activitti?*  as 
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unJfr!  iKir.H  in  addition,  under!Hk:na  A 
f'Tt'domin  jntly  mvofves  th(>  prov  ;s!i)n  of 
prop>'r!y  to  undertaking  B,  iind  undertakings 
A  and  B  are  cnntroilcd  by  the  §anne  interests. 
Accordinj^ly  p«rd«raph  !ni4!(ni)fA)  of  this 
section  appli>"s  to  undi'r'dkings  A  dnJ  B.  and 
L.nder1dking  A  is  similnr  to  under'alcing  B. 

(v)  If  paragraph  ((K-lPmliA)  of  th;*  section 
appi.es  to  supplier  and  recipient 
undert.ikings,  the  supplier  undertdkmx  is 
Irej'i'd  undtr  paragraph  (n(4)(iii)(C)U)  of  this 
section  as  an  undertaking  that  is  similar  to 
undertakinKs  to  which  the  recipient 
undertakmas  are  simildr  Accordingly, 
undertaking  A  is  also  similar,  for  purposes  of 
this  paragraph  (f).  to  undertakings 
C  throiijjh  Z, 

(vi)  The  coordination  rj!e  in  paragraph 
(ri(4)(iii)(Cl(/|(0  of  this  section  provides  that 
paragraph  IfUKiiillBl  of  this  section  does  not 
apply  if,  as  described  above,  the  supplier 
undertaking  predominantly  involves  the 
provision  of  property  to  recipient 
undertakings  and  is  treated  under  paragraph 
(ni-)i(,;>|(A|  of  this  section  as  an  undertaking 
that  is  similnr  to  such  recipient  undertakings. 
Accordingly  paragraph  (f)(4)(iii)(B)  of  this 
section  does  not  apply  to  undertakings  B 
through  Z.  ev»:n  though  undertaking  B  is  the 
predominant  provider  of  property  and 
services  to  undertakings  C  through  21.  and 
undertakings  B  through  Z  are  controlled  by 
the  same  intsrests.  For  the  same  reason. 
p.iragraph  (n!4)(iii;!Bl  of  this  section  does  not 
dpply  to  undertaking  A  and  B,  (Paragraph 
;r'411:ii'(B)  of  this  section  ;s  also  inapplicable 
to  undertakings  A  and  B  because  the 
coordination  rjle  in  paragraph 
(ni4'(iiiltC!()!(.''l  of  this  section  applies  if  the 
recipient  undertaking  (undertaking  B)  is  itself 
a  supplier  undertaking  'hat  is  treated  under 
paragraph  (fll-tHinlf.M  of  this  section  as  an 
undertaking  that  is  similar  to  its  recipient 
undertakings  (undertakings  C  through  Z),) 

fg)  Integrated bus:nesscs — (1) 
Appi'icabiiity — (i)  In  general.  This 
paragraph  (s)  applies  to  a  ta.xpayer's 
interests  in  trade  or  business  activitips 
(within  the  meaning  of  paragraph 
(g)(l)(ii)  of  this  section). 

(li)  Trade  or  bussnpss  activity.  For 
purposes  of  this  paragraph  (g),  the  term 
"trade  or  business  activity"  means  any 
activity  (determined  without  regard  to 
this  paragraph  (g))  that  consists  of 
ir.'erests  ;n  one  or  more  trade  or 
business  undertakings  (within  the 
meaning  of  paragraph  (f)ll)(ii)  of  this 
section). 

(2)  Treatment  as  a  single  activity.  A 
taxpayer's  interests  in  two  or  more  trade 
or  business  activities  shall  be  treated  as 
a  single  activity  if  and  only  if — 

(i)  The  operations  of  such  trade  or 
business  activities  constitute  a  single 
integrated  business,  activities  constitute 
a  single  integrated  business:  and 

111)  Such  activities  are  controlled  by 
the  same  interests  (within  the  meaning 
of  paragraph  (i)  of  this  section). 

(3)  Facts  and  circumstances  test.  In 
determining  whether  the  operations  of 
two  or  more  trade  or  business  activities 
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constitute  a  single  integrated  business 
for  purposes  of  this  paragraph  (gj,  all  the 
facts  and  circumstances  are  taken  into 
account,  and  the  following  factors  are 
generally  the  most  significant: 

(i)  Whether  such  operations  are 
conducted  at  the  same  location; 

(ii)  The  extent  to  which  other  persons 
conduct  similar  operations  at  one 
location; 

(iii)  Whether  such  operations  are 
treated  as  a  unit  in  the  primary 
accounting  records  reflecting  the  results 
of  such  operations; 

(iv)  The  extent  to  which  other  persons 
treat  similar  operations  as  a  unit  in  the 
primary  accounting  records  reflecting 
the  results  of  such  similar  operations; 

(v)  Whether  such  operations  are 
owned  by  the  same  person  (within  the 
meaning  of  paragraph  (c)(2)(v)  of  this 
section): 

(vi)  The  extent  to  which  such 
operations  involve  products  or  services 
that  are  commonly  provided  togethen 

(vii)  The  extent  to  which  such 
operations  serve  the  same  customers; 

(viii)  The  extent  to  which  the  same 
personnel,  facilities,  or  equipment  are 
used  to  conduct  such  operations; 

(ix)  The  extent  to  which  such 
operations  are  conducted  in 
coordination  with  or  reliance  upon  each 

other 

(x)  The  extent  to  which  the  conduct  of 
any  such  operations  is  incidental  to  the 
conduct  of  the  remainder  of  such 
operations: 

(xi)  The  extent  to  which  such 
operations  depend  on  each  other  for 
their  economic  success;  and 

(xii)  Whether  such  operations  are 
conducted  under  the  same  trade  name. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (g).  The  facts,  analysis,  and 
conclusion  in  each  example  relate  to  a 
single  taxable  year,  and  the  trade  or 
business  activities  described  in  each 
example  are  controlled  by  the  same 
interests  (within  the  meaning  of 
paragraph  (j)  of  this  section). 

Example  (1).  (i)  The  taxpayer  owns  a 
number  of  department  stores  and  auto-supply 
stores.  Some  of  the  taxpayer's  department 
stores  include  auto-supply  departments  In 
other  cases,  the  taxpayer  operates  a 
department  store  and  an  auto-supply  store  at 
the  same  location  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section),  or  at 
different  locations  from  which  the  same 
group  of  customers  can  be  served  In  cases  in 
which  a  department  store  and  an  auto-supply 
store  are  operated  at  the  same  location,  the 
department-store  operations  are  the 
predominant  operations  (within  the  meaning 
of  paragraph  (f)(4)(ii)  of  this  section),  and  the 
undertaking  that  includes  the  stores  is  treated 
as  a  department-store  undertaking  for 
purposes  of  paragraph  (f)  of  this  section. 


Under  paragraph  (f)  of  this  section,  the 
department-store  undertakings  are  all  treated 
as  part  of  the  same  activity  of  the  taxpayer 
(the  "department-store  activity").  Similarly, 
the  auto-supply  undertakings  [i.e..  the  auto- 
supply  stores  that  are  not  operated  at  a 
department  store  location)  are  all  treated  as 
part  of  the  same  activity  (the  "auto-supply 
activity").  (Assume  that  department-store 
undertakings  and  auto-supply  undertakings 
are  not  similar  and  are  not  treated  as  part  of 
the  same  activity  under  paragraph  (H  of  this 
section.) 

(ii)  The  department  stores  and  auto-supply 
stores  use  a  common  trade  name  and 
coordinate  their  marketing  activities  [e.g..  the 
stores  advertise  in  the  same  catalog  and  the 
same  newspaper  supplements,  honor  the 
same  credit  cards  (including  credit  cards 
issued  by  the  department  stores),  and  jointly 
conduct  sales  and  other  promotional 
activities).  Although  sales  personnel 
generally  work  only  in  a  particular  store  or  in 
a  particular  department  within  a  store,  other 
employees  [e.g..  cashiers,  janitorial  and 
maintenance  workers,  and  clerical  staff)  may 
work  in  or  perform  services  for  various 
stores,  including  both  department  and  aulo- 
supply  stores.  In  addition,  the  management  of 
store  operations  is  organized  on  a 
geographical  basis,  and  managers  above  the 
levfl  of  the  individual  s'ore  generally 
supervise  operations  in  both  types  of  store.  A 
central  office  provides  payroll,  financial,  and 
other  support  services  to  all  stores  and 
establisiies  pricing  and  other  business 
policies.  Most  inventory  for  both  types  of 
stores  is  acquired  through  a  central 
purchasing  department  and  inventory  for  all 
stores  in  an  area  Is  stored  in  a  common 
warehouse. 

(iii)  Based  on  the  foregoing  facts  and 
circumstances,  the  operations  of  the 
department-store  activity  and  the  auto-supp!y 
activity  constitute  an  integrated  business. 
Paragraph  ((j)(3)  of  this  section  provides  that 
the  factors  relevant  to  this  determination 
include  the  conduct  of  department-store  and 
auto-supply  operations  at  the  same  location, 
the  location  of  department  and  auto-supply 
stores  at  sites  where  the  same  group  of 
customers  can  be  served,  the  treatment  of  all 
such  operations  as  a  unit  in  the  taxpayer  s 
financial  statements,  the  taxpayer's 
ownership  and  the  common  management  of 
all  such  operations,  the  use  of  the  same 
personnel,  facilities,  and  equipment  to 
conduct  and  support  the  operations,  the  use 
of  a  common  trade  name,  and  the 
coordination  (as  evidenced  by  the 
coordinated  marketing  activities)  of 
department-store  and  auto-supply  operations. 

(iv)  Paragraph  (g)(21  of  this  section 
provides  that  a  taxpayer's  interests  in  two  or 
more  trade  or  business  activities  (within  the 
meaning  of  paragraph  |g)(1)(ii)  of  this  section) 
are  treated  as  a  singie  activity  of  the 
taxpayer  if  the  operations  of  such  activities 
constitute  an  integrated  business  and  the 
activities  are  controlled  by  the  same 
interests.  The  department-btore  activity  and 
the  auto-supply  activity  consist  of  trade  or 
business  undertakings  and,  thus,  are  trade  or 
business  activities.  In  addition,  the  aclivit    s 
are  controlled  by  the  same  interests  (the 


taxp.iver).  and  the  operalioris  of  the  activities 
constitute  an  integrated  business. 
AccordingU    she  department -siore  activity 
and  the  aut.j-supplv  activity  are  treated  as  a 
single  activity  of  the  taxpayer. 

E-\ ample  121  (i)  The  taxpayer  owns  a 
numtjer  of  stores  that  sell  slereo  equipment 
and  a  repair  shop  that  services  stereo 
equipment.  Under  paragraph  (f)  of  this 
section,  the  stores  are  all  treated  as  part  of 
the  same  activity  of  the  taxpayer  (the  "store 
activity").  The  repair  shop  doe.s  not  sell 
stereo  equipment,  does  not  predominantly 
involve  the  provision  of  services  to  the 
taxpayer's  stores,  and  is  treated  as  a 
separate  activity  (the  "repair-shop  acluity"). 
(Assume  that  stereo-sales  undertakings  aiid 
stereo-repair  undertakings  are  not  similar 
and  are  not  treated  as  part  of  the  same 
activity  under  paragraph  (f)  of  Ih  s  section.) 

(iij  The  stores  sell  stereo  equipment 
produced  by  manufacturers  for  which  the 
stores  are  an  authorized  distributor.  The 
repair  shop  s  operations  principally  involve 
the  servicing  of  stereo  equipment  produced 
by  the  same  manufacturers.  These  operations 
inclu-ie  repairs  on  equipment  under  warranty 
for  tvhich  reimbursement  is  received  from  the 
manufacturer  and  reconditioning  of 
equipment  taken  as  trade-ins  by  the 
taxpayer's  stores.  The  majority  of  the 
operations,  however  involve  repairs  that  are 
performed  for  customers  and  are  not  cove-ed 
by  a  warranty.  The  taxpayers  distribution 
agreements  with  manufacturers  generally 
require  the  taxpayer  to  rt?pa!r  and  service 
f'quip'nent  produced  by  the  manufacturer 
both  during  and  after  the  warranty  penod  In 
some  cases,  the  distrib-jtion  agreements 
require  that  the  taxpayer  s  repair  facility 
meet  the  manufacturer's  standards  and" 
provide  for  periodic  inspections  to  ensure 
that  these  st.mdards  are  met. 

(iii)  The  stores  and  the  repair  shop  use  a 
common  trade  name.  Sales  personnel 
generally  work  only  in  a  particular  store  and 
stereo  technicians  wot4<  only  m  the  repair 
shop.  The  stores  and  the  repair  shop  are. 
howe\  er.  managed  from  a  central  office, 
which  supervises  both  store  and  repair-sh'  p 
operat.ons.  provides  payroll,  financial,  and 
other  support  services  to  the  stores  and  the 
repair  shop,  and  establishes  pruing  and  ot.ier 
business  policies.  In  additK'n,  inventory  for 
the  stores  and  supplies  for  the  repair  shop  are 
acquired  thrcukih  a  central  purchasing 
department  and  are  stored  in  a  singie 
warehouse. 

(i\ )  3ased  on  the  foregoing  facts  and 
circumstances,  the  operations  of  the  store 
activity  and  the  repair-shop  activity 
constitute  an  integrated  business  Paragraph 
(,g!(3)  of  this  section  provides  that  th^'  factors 
relevant  to  this  determination  include  the 
treatment  of  all  such  operations  as  a  unit  in 
the  taxpayer's  financial  statements,  the 
taxpHyer's  ownership  and  the  common 
management  of  ail  such  operations,  the  use  of 
the  s  inie  personnel  and  facilities  to  support 
the  operations,  the  use  of  a  common  trade 
name,  the  extent  to  which  the  same 
customers  patronize  both  the  stores  and  the 
repair  shop,  the  similanty  of  the  products 
[i.e..  stereo  equipment)  invoU  ed  in  both  store 
;;nd  repair-shop  operations,  and  the  extent  to 
which  the  pro\  ision  of  repair  services 


contributes  to  the  taxpayer's  ability  to  obtain 
the  stereo  equipment  sold  in  store  operations, 
(v)  Paragraph  (g)(2)  of  this  section  provides 
that  a  taxpayer  8  interests  in  two  or  more 
trade  or  business  activities  (within  the 
meaning  of  paragraph  (g)(l)(ii)  of  this  section) 
are  treated  as  a  single  activity  of  the 
taxpayer  if  the  operations  of  such  activities 
constitute  an  integrated  business  and  the 
activities  are  controlled  by  the  same 
interests.  The  store  activity  and  repair-shop 
activity  consist  of  trade  or  business 
undertakings  and  thus  are  trade  or  business 
activities.  In  addition,  the  activities  are 
controlled  by  the  same  interests  (the 
taxpayer),  and  the  operations  of  the  activities 
constitute  an  integrated  business. 
Accordingly,  the  store  activity  and  the  repair- 
shop  activity  are  treated  as  a  single  activity 
of  the  taxpayer. 

Example  f3).  (\)  The  taxpayer  owns 
interests  in  three  partnerships.  One 
partnership  owns  a  television  station,  the 
second  owns  a  professional  sports  franchise, 
and  the  third  owns  a  motion-picture 
production  company.  The  operations  of  the 
partnerships  are  treated  as  three  separate 
undertakings.  Although  other  persons  own 
interests  in  the  partnerships,  all  three 
undertakings  are  controlled  (within  the 
meaning  of  paragraph  (j)  of  this  section)  by 
the  taxpayer.  The  operations  of  the 
partnerships  are  treated  as  three  separate 
activities  (the  "television  activity."  the 
"sports  activity,"  and  the  "motion-picture 
activity").  (Assume  that  the  undertakings  are 
not  similar  and  are  not  treated  as  part  of  the 
same  activity  under  paragraph  (f)  of  this 
section.) 

(ii)  Each  partnership  prepares  rinsncial 
statements  that  reflect  only  the  results  of  that 
partnership's  operations,  and  each  of  the 
activities  is  conducted  under  its  own  trade 
name.  The  taxpayer  participates  extensively 
in  the  management  of  each  partnership  and 
makes  the  major  business  decisions  for  all 
three  partnerships.  Each  partnership, 
however,  employs  separate  management  and 
other  personnel  who  conduct  its  operations 
on  a  day-to-day  basis  The  taxpayer 
generally  arranges  the  partnerships'  financing 
and  often  oiiiains  loans  for  two,  or  all  three, 
partnerships  from  the  same  source.  Although 
the  assets  of  one  partnership  are  not  used  as 
security  for  loans  to  another  partnership,  the 
taxpayers  interest  in  a  ptirtnership  may 
secure  Joans  to  the  other  partnerships.  The 
television  station  broadcasts  the  sports 
franchise's  games,  and  the  motion-picture 
production  company  occasionally  prepares 
programming  for  t'.e  television  station.  In 
addition,  support  staff  of  one  partnership 
may,  during  penods  of  peak  activity  or  in  the 
caseof  emergenry.  be  made  available  to 
another  partnership  on  a  temporary  basis. 
There  are  no  other  significant  transactions 
between  the  partnerships.  Moreover,  all 
transactions  between  the  partnerships 
invoive  essentially  the  same  terms  as  would 
be  provided  in  transactions  between 
unrelated  persons, 

(iii)  Based  on  the  foregoing  facts  and 
i.ircumstatKes,  the  television  activity,  the 
sports  activity,  and  the  motion-picture 
activity  constitute  three  separate  businesses. 
Paragraph  (g);3)  of  this  section  provides  that 


the  factors  relevant  to  this  detcnninatton 
include  the  treatment  of  the  activilt»r«  as 
separate  units  in  the  partnerships'  nnancidl 
statements,  the  use  of  a  different  trade  name 
for  each  activity,  the  separate  day-to-d<4y 
management  of  the  activities,  and  the  limited 
extent  to  which  the  activities  cunUibute  to  nt 
depend  on  each  other  (as  evidenced  by  the 
small  number  of  significant  transactions 
between  the  partnerships  and  the  arm  s 
length  nature  of  those  transactions).  The 
taxpayer's  participatioB  in  managcmffnl  and 
financing  are  taken  into  aooount  m  this 
determinatioa  as  are  the  transactions 
between  the  partnerships,  but  these  factors 
do  not  of  themselves  support  a  determinattctn 
that  the  activiUes  constitute  an  iiitegmU-d 
business. 

(iv)  Paragraph  (g)(2)  of  this  section 
provides  that  a  taxpayer's  interests  in  two  or 
more  trade  or  business  activities  (within  the 
meaning  of  paragraph  (g)(lMii)  of  this  section) 
are  treated  as  a  singie  activity  of  the 
taxpayer  only  if  the  operations  of  such 
activities  constitute  an  integrated  iMsiness 
and  the  activities  are  controlled  by  the  same 
interests.  In  this  case,  the  taxpayer's 
activities  do  not  constitute  an  integrated 
business,  and  the  aggregation  rule  in 
paragraph  (g)(2)  of  this  section  does  not 
apply.  Accordingly,  the  television  »ctivit> 
the  sports  activity,  and  the  motion-picture 
activity  are  treated  as  three  separate 
activities  of  the  taxpayer. 

(h)  Certain  professional  service 
undertakings  treated  as  a  single 
activity— {1)  Applicability— {i]  In 
general.  This  paragraph  (h)  applies  to  a 
taxpayer's  interests  in  professional 
service  undertakings  (within  the 
meaning  of  paragraph  fh)(lXti)  of  this 
section). 

(ii)  Professional  service  undertaking. 
For  purposes  of  this  paragraph  fh).  an 
undertaking  is  treated  as  a  professional 
service  undertaking  for  any  taxable  year 
in  which  the  undertaking  derives  more 
than  50  percent  of  its  gross  income  from 
the  provision  of  services  that  are 
treated,  for  purposes  of  section  448 
(d)(2)(A)  and  the  regulations  thereunder, 
as  services  performed  in  the  fields  of 
health,  law,  engineeiing.  architecture, 
accotmting.  actuarial  science, 
performing  arts,  or  consulting. 

(2)  Treatment  as  a  single  activity — [i] 
Undertakings  controlled  by  the  same 
interest  A  taxpayer's  interests  in  two  or 
more  professional  seivice  undertakings 
that  are  controlled  by  the  same  interests 
(within  the  meaning  of  paragraph  (j)  of 
this  section)  shall  be  treated  as  part  of 
the  same  activity  of  the  taxpayer. 

(ii)  Undertakings  involving  significant 
similar  or  significant  related  services.  A 
taxpayer's  interests  m  two  or  more 
professional  service  undertakings  that 
involve  the  provision  of  significant 
similar  services  or  significant  related 
services  shall  be  treated  as  part  of  the 
same  activity  of  the  taxpayer. 
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(iii)  Coordination  rule.  (A)  Except  as 
provided  in  paragraph  (h)(2)(iii)(B)  of 
th;s  section,  a  taxpayer's  interests  in 
two  or  more  undertdkmgs  (the  "original 
undertakings")  that  are  trcHted  as  part 
of  the  same  activity  of  the  taxpayer 
under  the  provisions  of  paragraph  (h)(2) 
(i I  or  111)  of  this  section  shall  be  treated 
as  interests  in  a  single  professional 
serMce  undertaking  (the  "aggregated 
undertaking")  for  purposes  of  -eapplying 
such  provisions. 

(B|  If  any  original  undertaking 
included  in  an  aggregated  undertaking 
and  any  other  undertaking  that  is  not 
included  in  such  aggregated  undertaking 
involve  the  provision  of  significant 
similar  or  related  services,  the 
aggregated  undertaking  and  such  other 
undertaking  shall  be  treated  as 
undertakings  that  involve  the  provision 
of  significant  similar  or  related  services 
for  purposes  of  reapplying  the 
provisions  of  paragraph  {h)(2)(ii)  of  this 
section. 

(3)  Significant  similar  or  significant 
related  services.  For  purposes  of  this 
paragraph  (h) — 

(i)  Services  (other  than  consulting 
services)  in  any  field  described  in 
paragraph  (h)(l)(ii)  of  this  section  are 
similar  to  all  other  services  in  the  same 
field; 

(ii)  All  the  facts  and  circumstances 
are  taken  into  account  in  determining 
v\hether  consulting  services  are  similar 

(ill)  Two  professional  service 
undertakings  involve  the  provision  of 
significant  similar  services  if  and  only 
if- 

(A)  Each  such  undertaking  provides 
significant  professional  services;  and 

(B)  Significant  professional  services 
provided  by  one  such  undertaking  are 
s  milar  to  significant  professional 
services  provided  by  the  other  such 
undertaking; 

(iv)  Services  are  significant 
professional  services  if  and  only  if  such 
services  are  in  a  field  described  in 
paragraph  (h)(l)(ii)  of  this  section  and 
more  than  20  percent  of  the 
undertaking's  gross  income  is 
attributable  to  services  in  such  field  (or. 
in  the  case  of  consulting  services,  to 
similar  services  in  such  field):  and 

(v)«Two  professional  service 
undertakings  involve  the  provision  of 
significant  related  services  if  and  only  if 
more  than  20  percent  of  the  gross 
income  of  one  such  undertaking  is 
derived  from  customers  that  are  also 
customers  of  the  other  such  undertaking. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (h).  In  each  example  that 
does  not  state  otherwise,  the  taxpayer  is 
an  individual,  and  the  facts,  analysis. 


and  conclusions  relate  to  a  single 
taxable  year. 

Example  (1).  (i)  The  taxpayer  is  a  partner 
in  a  law  partnership  that  has  offices  in 
various  cities.  Some  of  the  partnership  s 
offices  provide  a  full  range  of  legal  services. 
Other  offices,  however,  specialize  in  a 
particular  area  or  areas  of  the  law  (e.^., 
litigation,  tax  law,  corporate  law,  etc.).  In 
either  case,  substantially  all  of  the  office's 
gross  income  is  derived  from  the  provision  of 
legal  services.  Under  paragraph  (c)(1)  of  this 
section,  each  of  the  law  partnership's  offices 
is  treated  as  a  single  undertaking  ttiat  is 
separate  from  other  undertakings  (a  "law- 
office  undertaking"). 

(ii)  Each  law-office  undertaking  derives 
more  than  50  percent  of  its  gross  income  from 
the  provision  of  services  in  the  field  law. 
Thus,  each  such  undertaking  is  treated  as  a 
professional  service  undertaking  (within  the 
meaning  of  paragraph  (h)(l)(ii)  of  this 
section). 

(iii)  Each  law-office  undertaking  derives 
more  than  20  percent  of  its  gross  income  frum 
services  in  the  field  of  law.  Thus,  each  such 
undertaking  involves  significant  professional 
services  (within  the  meaning  of  paragraph 
(h){3){iv)  of  this  section)  in  the  field  of  law.  In 
addition,  all  services  in  the  field  of  law  are 
treated  as  similar  services  under  paragraph 
(h)(3){i)  of  this  section.  Thus,  the  law-office 
undertakings  involve  the  provision  of 
significant  similar  services  (within  the 
meaning  of  paragraph  (h)(3)(iii)  of  this 
section). 

(iv)  Paragraph  (h)(2)(ii)  of  this  section 
provides  that  a  taxpayer's  interest  in 
professional  service  undertakings  that 
involve  the  provision  of  significant  similar 
services  are  treated  as  part  of  the  same 
activity  of  the  taxpayer.  Accordingly,  the 
taxpayer's  interests  in  the  law-office 
undertakings  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  under  paragraph 
(h)(2)(ii)  of  this  section  even  if  the 
undertakings  are  not  controlled  by  the  same 
interests  (within  the  meaning  of  paragraph  (j) 
of  this  section). 

Example  (2).  (i)  The  taxpayer  is  a  partner 
in  medical  partnerships  A  and  B.  Both 
partnerships  derive  all  of  th"ir  gross  income 
from  the  provision  of  medical  services,  but 
partnership  A  specializes  in  internal 
medicine  and  partnership  B  operates  a 
radiology  laboratory.  Under  paragraph  (c)(1) 
of  this  section,  the  medical-service  business 
of  each  partnership  is  treated  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (a  "medical-service 
undertaking").  Partnerships  A  and  B  are  not 
controlled  by  the  same  interests  (within  the 
meaning  of  paragraph  (j)  of  this  section). 

(ii)  Each  partnership's  medical-service 
undertaking  derives  more  than  50  percent  of 
its  gross  income  from  the  provision  of 
services  in  the  field  of  health.  Thus,  each 
partnership's  medical-service  undertaking  is 
treated  as  a  professional  service  undertaking 
(within  the  meaning  of  paragraph  (h)(l)(ii)  of 
this  section). 

(iii)  Each  partnership's  medical-service 
undertaking  derives  more  than  20  percent  of 
its  gross  income  from  services  in  the  field  of 
health.  Thus,  each  such  undertaking  involves 
significant  professional  services  (within  the 


meaning  of  paragraph  (h)(3)(iv)  of  this 
section)  in  the  field  of  health.  In  addition,  all 
services  in  the  field  of  health  are  treated  as 
similar  services  under  paragraph  |h)(3||i)  of 
this  section.  Thus,  the  medical-services 
undertakings  of  partnerships  A  and  B  involve 
the  provision  of  significant  similar  services 
(within  the  meaning  of  paragraph  (h)(3)(iii)  of 
this  section). 

(iv)  Paragraph  (h)(2)(ii)  of  this  section 
provides  thai  a  taxpayer's  interests  in 
professional  service  undertakings  that 
involve  the  provision  of  significant  similar 
services  are  treated  as  part  of  the  same 
activity  of  the  taxpayer.  Accordingly,  the 
taxpayer's  interests  in  the  medical-service 
undertakings  of  partnerships  A  and  B  arc 
treated  as  part  of  the  same  activity  of  the 
taxpayer  under  paragraph  |h)(2)(ii)  of  this 
section  even  though  the  undertakings  are  not 
controlled  by  the  same  interests. 

E.xample  13).  (i)  The  facts  are  the  same  as 
in  example  (2).  except  that  the  taxpayer 
withdraws  from  partnership  .A  in  1989  and 
becomes  a  partner  in  partnership  B  in  1990.  In 
addition,  the  taxpayer  was  a  full-time 
participant  in  the  operations  of  partnership  A 
from  1970  through  1989.  hut  does  not 
participate  in  the  operations  of  partnership  B. 

(ii)  Paragraph  (h||2)(ii|  of  this  section 
provides  that  a  taxpayer's  interests  in 
professional  Sfrvice  undertakings  that 
involve  the  provision  of  significant  similar 
services  are  treated  as  part  of  the  same 
activity  of  the  taxpayer.  This  rule  is  not 
limited  to  cases  in  which  the  taxpayer  holds 
such  interests  simultaneously.  Thus,  as  in 
example  (2).  the  taxpayer's  interests  in  the 
medical-service  undertakings  of  partnerships 
A  and  B  are  treated  as  part  of  the  same 
activity  of  the  taxpayer. 

(iii)  The  activity  that  includes  the 
taxpayer's  interests  in  the  medical-service 
undertakings  of  partnerships  A  and  B  is  a 
personal  service  activity  (within  the  meaning 
of  I  1  460-5T(dl)  b-3cause  it  involves  the 
performance  of  personal  services  in  the  field 
of  heallh.  In  addition,  the  taxpayer  materially 
participated  in  the  activity  for  three  or  more 
taxable  years  preceding  1990  (see  §  1.469- 
5T(j)(l ))  Thus,  even  if  the  taxpayer  does  not 
work  in  the  activity  after  1989,  the  taxpayer  is 
treated,  under  §  1.4b9-5T(a)(fi),  as  materially 
participating  in  the  activity  for  1990  and 
subsequent  taxable  years. 

Example  (4).  (i)  The  taxpayer  is  a  partner 
in  an  accounting  partnership  that  has  offices 
in  various  cities  Ipartncrship  A]  and  in  a 
management-consulting  partnership  that  has 
a  single  office  (partnership  B).  Each  of 
partnership  As  offices  derives  substantially 
all  of  its  gross  income  from  services  in  the 
field  of  accounting,  and  partnership  B  derives 
substantially  all  of  its  gross  income  from 
serv  ices  in  the  field  of  consulting.  Under 
paragraph  (c)(1)  of  this  section  partnership 
B's  consulting  business  is  treated  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (the  "consulting  undertaking") 
and  each  of  partnership  As  offices  is 
similarly  treated  (the  "accounting 
undertakings  "),  The  accounting  undertakings 
are  controlled  by  the  same  interests,  but 
partnerships  A  and  B  are  not  controlled  by 
the  same  interests  (within  the  meaning  of 


paragraph  (j)  of  this  section).  Partnership  B's 
consulting  business  derives  50  percent  of  its 
gross  income  from  customers  of  partnership 
A's  accounting  undertakings,  but  does  not 
derive  more  than  20  percent  of  its  gross 
income  from  the  customers  of  any  single 
accounting  undertaking. 

(ii)  Each  accounting  undertaking  derives 
more  than  50  percent  of  its  gross  income  from 
the  provision  of  services  in  the  field  of 
accounting,  and  the  consulting  undertaking 
derives  more  than  50  percent  of  its  gross 
income  from  the  provision  of  services  in  the 
field  of  consulting.  Thus,  each  accounting 
undertaking  is  treated  as  a  professional 
service  undertaking  (within  the  meaning  of 
paragraph  (h)|l)(ii)  of  this  section),  and  the 
consulting  undertaking  is  also  treated  as  a 
professional  service  undertaking. 

(iii)  Each  accounting  undertaking  derives 
more  than  20  percent  of  its  gross  income  from 
services  in  the  field  of  accounting.  Thus,  each 
such  undertaking  invokes  significant 
professional  services  (within  the  meaning  of 
paragraph  (h)(3j(iv)  of  this  section)  in  the 
field  of  accounting.  In  addition,  all  services  in 
the  field  of  accounting  are  treated  as  similar 
services  under  paragraph  (h)(3;(i)  of  this 
section.  Thus,  the  accounting  undertakings 
involve  the  provision  of  s.gnificant  similar 
services  (wnhin  the  meaning  of  paragraph 
(h)(3)(iii)  of  this  section). 

(iv)  Paragraph  (h)(2)  (i)  and  (ii)  of  this 
section  provides  that  a  taxpayer's  interests  in 
professional  service  undertakings  that  are 
controlled  bv  the  same  interests  or  that 
involve  the  provision  of  s,anifi(  ant  similar 
services  are  treated  as  par!  nf  the  same 
activity  of  the  taxpayer,  Thp  anouniicg 
undertakings  are  controlled  by  'he  seme 
interests  (see  (i|  above)  and  involve  the 
provision  of  significant  similar  services  (see 
(iii)  above)  .Accordingly,  the  taxpayer's 
interests  in  the  accounting  undertakings  are 
treated  as  part  of  the  same  activity  under 
paragraph  (h|12)  (i)  and  (ii)  of  this  section, 
(v)  The  consulting  undertaking  derives 
more  than  20  percent  of  its  gross  income  from 
services  m  the  held  of  consulting.  If.  based  on 
all  the  facts  and  circumstances,  these 
services  are  determined  to  be  similar 
consulting  services  under  paragraph  (h)|3)(ii) 
of  this  section,  the  ronsuhing  undertaking 
involves  sign.f:cant  professional  services 
(within  the  meaning  of  paragraph  {h)(3)(iv)  of 
this  section!  In  this  case,  however,  the 
consulting  undert,.kirg  and  the  accounting 
undertakings  do  not  involve  the  provision  of 
significant  similar  services  (within  the 
meamr.g  of  paragraph  (h)(3)(iii)  of  this 
section)  tjecause  consulting  services  and 
accounting  services  are  not  treated  as  similar 
services  under  paragraph  (h)(3)(i)  of  this 
section. 

(vi)  The  consulting  undertaking  does  not 
derive  more  than  20  percent  of  its  gross 
income  from  the  customers  of  any  single 
accounting  undertaking  of  partnership  A.  If, 
however,  partnership  As  accounting 
undertakings  are  aggregated,  the  consulting 
undertaking  derives  more  than  20  percent  of 
its  gross  income  from  customers  of  the 
aggregated  undertakings.  Paragraph  (h)(3)(v) 
of  this  section  provides  that  two  professional 
service  undertakings  involve  the  provision  of 
significant  related  services  if  more  than  20 
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percent  of  the  gross  income  of  one 
undertaking  is  derived  from  customers  of  the 
other  undertaking.  For  purposes  of  applying 
this  rule,  partnership  A's  accounting 
undertakings  are  treated  as  a  single 
undertaking  under  paragraph  (h)(2)(!ii)  of  this 
section  because  the  accounting  undertakings 
are  treated  as  part  of  the  same  activity  under 
paragraph  fh)(2)[i)  and  (u)  of  this  section. 
Thus,  the  consulting  undertaking  and  the 
accounting  undertakings  involve  the 
provision  of  significant  related  services, 
(vii)  Paragraph  (h)(2Mii)  of  this  section 
provides  that  a  taxpayer  s  interests  in 
professional  service  undertakings  that 
involve  the  provision  of  significant  related 
services  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  Accordingly,  the 
taxpayer's  interests  in  the  consulting 
undertaking  and  the  accounting  undertakings 
are  treated  as  part  of  the  same  activitv  of  the 
taxpayer  under  paragraph  (h)(2)(ii)  of  "this 
section. 

Example  (5).  (i)  The  facts  are  the  same  as 
in  example  (4).  except  that  partnership  B's 
consulting  business  derives  only  15  percent  of 
its  gross  income  from  customers  of 
partnership  A's  accounting  undertakings. 

(ii)  As  in  example  (4).  the  taxpayer's 
interests  in  the  accounting  undertakings  are 
treated  as  part  of  the  same  activity  under 
paragraph  (h)(2)(i)  and  (ii)  of  this  section  and 
are  treated  under  paragraph  (hK2Miii)  of  this 
section  as  a  single  undertaking  for  purposes 
of  reapplying  tbose  protnsions.  »n  this  case. 
however,  the  consulting  undertaking  does  not 
derive  more  than  20  percent  of  its  groa 
income  from  the  customers  of  partnership  A's 
accounting  undertakings.  Thus,  the  consulting 
undertaking  and  the  accounting  undertakings 
do  not  involve  the  provision  of  significant 
related  services.  Accordingly,  the  accounting 
undertakings  and  the  consulting  undertaking 
are  not  treated  as  part  of  the  same  activity 
under  paragraph  (h)(2)(i)  or  (ii)  of  this  section 
because  they  are  not  controlled  by  the  same 
interests  and  do  not  involve  the  provision  of 
significant  similar  or  related  services. 

Example  (6).  (i)  The  taxpayer  is  a  partner 
in  partnerships  A.  B,  and  C.  Partnership  .A 
derives  substantially  all  of  its  gross  income 
from  the  provision  of  engineering  services, 
partnership  B  derives  substantially  all  of  its 
gross  income  from  the  provision  of 
architectural  services,  and  partnership  C 
derives  40  percent  of  its  gross  income  from 
the  provision  of  engineering  services  and  the 
remainder  from  the  provision  of  architectural 
services.  Under  paragraph  (c)(1)  of  this 
section,  each  partnerships  service  business 
is  treated  as  a  single  undertaking  that  is 
separate  from  other  undertakings. 
Partnerships  A  B.  and  C  are  not  controlled 
by  the  same  interests  (within  the  meaning  of 
paragraph  (j)  of  this  section). 

(ii)  Each  partnership's  undertaking  derives 
more  than  50  percent  of  its  gross  income  fr«m 
the  provision  of  services  in  the  fields  of 
architecture  and  engineering.  Thus,  each  such 
undertaking  is  treated  as  a  professional 
service  undertaking  (within  the  meaning  of 
paragraph  (h)(l)(ii)  of  this  section), 
(iii)  Partnership  A's  undertaking 
("undertaking  A  ")  derives  more  than  20 
percent  of  its  gross  income  from  services  in 
the  field  of  engineering,  partnership  B  s 


undertaking  ( "undertaking  B")  derives  more 
than  20  percent  of  its  gross  income  f.-om 
services  in  the  field  of  architecture,  and 
partnership  Cs  undertaking  ("undertak.ng 
C")  derives  more  than  20  percent  of  its  gross 
income  from  services  in  the  field  of 
engineering  and  more  than  20  percent  of  its 
gross  incame  from  services  in  the  field  of 
architecture.  Thus,  undertaking  A  involves 
significant  serxices  in  the  field  of  engineenng, 
undertaking  B  involves  significant  services  in 
the  field  of  architecture,  and  undertoking  C 
involves  significant  services  in  both  fields. 
Under  paragraph  (h){3)li)  of  this  section,  all 
services  within  each  field  are  trea'ed  as 
similar  services,  but  engineering  services  and 
architectural  services  are  not  treated  as 
similar  services.  Thus,  undertakings  A  and  C. 
and  undertakings  B  and  C.  involve  the 
provision  of  significant  similar  services 
(within  the  meaning  of  paragraph  (h)(3):iii|  o( 
this  section). 

(iv)  Paragraph  (h)(2)(ii)  of  this  section 
provides  that  a  taxpayers  interests  in 
professional  service  undertakings  that 
involve  the  provision  of  significant  similar 
services  are  treated  as  part  of  the  same 
activity  of  the  taxpayer.  Accordingly,  t.he 
taxpayer's  interests  in  undertakings  A  and  C 
are  treated  as  part  of  the  same  activity  of  the 
taxpayer 

(v)  Under  paragraph  (h)(2)f  iii)(A)  of  this 
section,  undertakings  A  and  C  are  also 
treated  as  a  sinple  undertaking  for  purpos*^ 
of  determining  whether  undertaking  fl 
involves  the  provision  of  significant  similnr 
services.  Paragraph  (h)(2)|iii|(B)  of  this 
section  in  effect  provides  that  treating 
undertakings  A  and  C  as  a  single  undertrfking 
does  not  affect  the  conclusion  that  the 
architectural  services  provided  by 
undertakings  B  and  C  are  significant  similar 
services.  Thus,  undertaking  B  and  the  single 
undertaking  in  which  undertakings  A  and  C 
are  included  under  paragraph  (h)(3|[iUI  of  (his 
section  involve  the  provision  of  significant 
similar  services,  and  the  taxpayers  intewsts 
in  undertakings  A  B.  and  C  are  treated  as 
part  of  the  same  activity  of  the  taxpayer 
under  paragraph  (h)(2)|ii)  of  this  section. 

(i)  (Reserved) 

(j)  Control  by  the  same  interests  end 
ownership  percentage— { 1 )  In  general. 
Except  as  otherwise  provided  in 
paragraph  (j)(2)  of  this  section,  all  the 
facts  and  circumstances  are  taken  info 
account  in  determining,  for  purposes  of 
this  section,  whether  undertakings  are 
controlled  by  the  same  interests.  For  this 
purpose,  control  includes  any  kind  of 
control,  direct  or  indirect,  whether 
legally  enforceable,  and  however 
exercisable  or  exercised.  It  is  the  reality 
of  control  that  is  determinative,  and  not 
its  form  or  mode  of  exercise. 

(2)  Presumption — (i)  In  genera!. 
Undertakings  are  rebuttably  pre.sumed 
to  be  controlled  by  the  same  interests  if 
such  undertakings  are  part  of  the  same 
common-ownership  group. 

(ii)  Common-ownership  group.  Except 
as  provided  in  paragraph  ())(2){iii)  of  this 
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section,  two  or  more  undertakings  of  a 
taxpayer  are  part  of  the  same  common- 


passthrough  entity  or  in  an  undertaking 
shall  be  determined  by  treating  such 


because,  under  paragraph  (j)(3)(ii)(A)  of  this 
section,  each  partner's  ownership  percentage 
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(ii)  Paragraph  (jl(2)(ii)  of  this  section 
provides  that  a  person  s  common-ownership 
DPrcenlaie  with  resnect  to  anv  two  or  more 
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percentage  with  respect  to  untj*:itdKin>>s  >.  Y. 
and  Z  is  30  percent,  and  the  common- 
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section,  two  or  more  under'akings  of  a 
taxpayer  are  part  of  the  sume  conimon- 
owiership  group  for  purpcTies  of  'his 
paragraph  (|!|2)  if  and  cn!y  if  'hp  3um  of 
the  conmon-owncrship  pertentages  of 
any  five  or  fewer  persons  [vMthin  tlie 
meaning  of  section  7701(a)(1).  but  not 
including  passlhrough  en'ities]  with 
respect  to  such  undertakings  exceeds  50 
percent.  For  this  purpose,  the  common- 
ownership  percentage  of  a  person  with 
respect  to  such  undertakings  is  the 
person's  smallest  ownership  perrenMae 
(determined  in  accordance  with 
paragraph  ())(3;  of  th;s  section)  in  any 
such  undertaking- 

(iii)  Special  n'^ri>!^ation  rule.  If, 
without  regard  to  this  paragraph 
(j)(2)(iii).  an  undertakmg  of  a  taxpayer  is 
part  of  two  or  more  com,mon-ownership 
groups,  any  undertakings  of  the 
taxpayer  that  are  part  of  any  such 
common-ownership  group  shall  he 
treated  for  purposes  of  this  paragraph 
(])|2)  as  part  of  a  single  common- 
ownership  group  in  determining  the 
activities  of  such  taxpayer 

(3]  Ov.-nerskip  percer^agc — (i)  In 
general.  For  purposes  of  this  section,  a 
person's  ownership  percentage  in  an 
undertaking  or  in  a  passthrough  entity 
shall  include  any  interest  in  such 
undertaking  or  passthrough  entity  that 
the  person  holds  directly  and  the 
person's  share  of  any  interest  in  such 
undertaking  or  passthrough  en'i'y  that  :s 
held  through  one  or  more  passthroimh 
entities, 

(ill  Pc^sthrnii^h  •-'.■■'/''•  ■;  J^.v 
following  r\iles  apply  for  purposes  of 
applying  paragraph  (j)(3)(i)  of  this 
section: 

|/\)  A  par'ner  s  interest  in  a 
partnership  and  share  of  any  interest  in 
a  pass'hrouah  entity  or  undertaking  held 
through  a  partnership  shall  be 
determined  on  the  basis  of  the  grea'er  of 
such  partner's  percentage  interest  in  the 
capital  (by  value)  of  such  partnersh.p  or 
such  partner's  largest  distributive  share 
of  any  item  of  income  or  gain 
(disregarding  guaranteed  payments 
under  section  707(c))  of  such 
partnership. 

(D)  .\  shareholder's  interest  in  an  S 
corporation  and  share  of  any  interest  in 
a  passthrough  entity  or  undertaking  held 
through  an  S  corporation  shall  be 
determined  on  the  basis  of  such 
shareholder's  stock  ownership. 

|C)  .-\  beneficiary  s  interest  in  a  trust 
or  estate  and  share  of  any  interest  in  a 
passthrough  entity  or  undertaking  held 
through  a  trust  or  estate  shall  not  be 
t.iken  into  accoun' 

(ill)  Attnhutiun  rulr.-i — (A]  In  general. 
Fxcept  as  otherwise  provided  in 
par.igraph  (j)(3)(iii)(B)  of  this  section,  a 
person  s  ownership  percentage  in  a 


passthrough  entity  or  in  an  undertaking 
shall  be  determined  by  treating  such 
person  as  the  owner  of  any  interest  that 
a  person  related  to  such  person  owns 
(determined  without  regard  to  this 
paragraph  {j)(3](iii)]  in  such  passthrough 
entity  or  in  such  undertaking. 

(B)  Determination  of  common- 
ownership  percentage.  The  common- 
ownership  percentage  of  five  or  fewer 
persons  with  respect  to  two  or  more 
undertakings  shall  be  determined,  in  any 
case  in  which,  after  the  application  of 
paragraph  (j)(3)(iii)(A)  of  this  section, 
two  or  more  such  persons  own  the  same 
interest  in  any  such  undertaking  (the 
"related-party  owners")  by  treating  as 
the  only  owner  of  such  interest  (or 
portion  thereof)  the  related-party  owner 
whose  ownership  of  such  interest  (or  a 
portion  thereof)  would  result  in  the 
highest  common-ownership  percentage. 

(C)  Related  person.  A  person  is 
related  to  another  person  for  purposes 
of  this  paragraph  (j){3)(iii)  if  the 
relationship  of  such  persons  is  described 
in  section  267(b)  or  707(b)(1). 

(4)  Special  rule  for  trade  or  business 
activities.  In  determining  whether  two 
or  more  trade  or  business  activities  are 
controlled  by  the  same  interests  for 
purposes  of  paragraph  (gl  of  this  section. 
each  such  activity  shall  be  treated  as  a 
separate  undertaking  in  applying  this 
paragraph  (j). 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (j); 

Example  (1).  (i)  Partnership  X  is  the  sole 
owner  of  an  undertaking  (undertaking  X),  and 
partnership  Y  is  the  sole  owner  of  another 
undertaking  (undertaking  Y).  Individuals  A. 
B,  C.  D.  and  E  are  the  only  partners  in 
partnerships  X  and  Y.  and  the  partnership 
agreements  of  both  X  and  Y  provide  that  no 
action  may  be  taken  or  decision  made  on 
behalf  of  the  partnership  without  the 
unanimous  consent  of  the  partners 
Moreover,  each  partner  actually  participates 
in.  and  agrees  to,  all  major  decisions  that 
affect  the  operations  of  either  partnership 
The  ownership  percentages  (within  the 
meaning  of  paragraph  (j)(3)  of  this  section)  of 
A.  B.  C.  D.  and  E  in  each  partnership  (and  in 
the  undertaking  owned  by  the  partnership) 
are  as  follows: 


Partnef 

Partnership/ 
undertaking 

X  (percent) 

Y  (pefoent) 

A 

IS 
10 
10 
77 
8 

5 

B.... 

60 

C -.. 

20 

0.... 

E.... 



12 

20 

120 

117 

The  sum  of  the  ownership  percentages 
exceeds  100  percent  for  both  X  and  Y 


because,  under  paragraph  (j)(3)(ii)(A)  of  this 
section,  each  partner's  ownership  percentage 
19  determined  on  the  basis  of  the  greater  of 
the  partner's  perrrntage  interest  in  the 
capital  of  the  partnership  or  the  partner's 
largest  distributive  share  of  any  item  of 
income  or  gain  of  the  partnership.) 

(uj  Paragraph  (j)(2)(iij  of  this  section 
provides  that  a  person  s  common-ownership 
percentage  with  respect  to  any  two  or  more 
undertakings  is  the  person's  smallest 
ownership  percentage  in  any  such 
undertaking.  Thus,  the  common-ownership 
percentages  of  A,  B,  C,  D,  and  E  with  respect 
to  undertakings  X  and  Y  are  as  follows: 


Partner 


Common-ownership 
percentage 


A 

5 

B 

C 

n  ,. 

10 
10 
12 

S 

45 

(iii)  Paragraph  (j)(2)(i)  of  this  section 
provides  that  undertakings  are  rebutfably 
presumed  to  be  controlled  by  the  same 
interests  if  the  undertakings  are  part  of  the 
same  common-ownership  group.  In  general, 
undertakings  are  part  of  a  common- 
ownership  group  only  if  the  sum  of  the 
common-ownership  percentages  of  any  five 
or  fewer  persons  with  respect  to  such 
undertakings  exceeds  50  percent.  In  this  case, 
the  sum  of  the  partners'  common-ownership 
percentages  with  respect  to  undertakings  X 
and  Y  is  only  45  percent.  Thus,  undertakings 
X  and  Y  are  not  part  of  the  same  common- 
ownership  group. 

(iv)  If  the  presumption  in  paragraph  (j)(2)(i) 
of  this  section  does  not  apply,  all  the  facts 
and  circumstances  are  taken  into  account  in 
determining  whether  undertakings  are 
controlled  by  the  same  interests  (see 
paragraph  (j)(l)  of  this  section).  In  this  case, 
all  actions  and  decisions  in  both 
undertakings  require  the  unanimous  consent 
of  the  same  persons  and  each  of  those 
persons  actually  participates  in,  and  agrees 
to,  all  major  decisions.  Accordingly. 
undertakings  X  and  Y  are  controlled  by  the 
same  interests  [i.e..  A,  B,  C,  D,  and  E). 

Example  (2).  (i|  Partnerships  W,  X,  Y,  and 
Z  are  each  the  sole  owner  of  an  undertaking 
(undertakings  W,  X,  Y,  and  Z).  Individuals  A, 
D.  and  C  are  partners  in  each  of  the  four 
partnerships,  and  the  remaining  interests  in 
each  partnership  are  owned  by  a  nuniDer  of 
unrelated  individuals,  none  of  whom  owns 
more  than  a  one-percent  interest  in  any  of  the 
partnerships,  The  ownership  percentages 
(within  the  meaning  of  paragraph  (])(3)  of  this 
section)  of  ,'\,  B,  and  C  in  each  partnership 
(and  in  the  undertaking  owned  by  the 
partnership)  are  as  follows: 


Partnefship/ Undertaking 


Partnef 


w. 
X.. 
Y.. 
Z.. 


B 


23%     21%     40% 
19%  '  30%  '  22% 


25%  '  25% 
8%       4% 


20% 
2% 


(ii)  Paragraph  (iH2)(ii)  of  this  section 
provides  that  a  person  s  common-ownership 
percentage  with  respect  to  any  two  or  more 
undei takings  is  the  person's  smallest 
ownership  percentage  in  any  such 
undertaking.  Thus,  the  common-ownership 
percentages  of  A.  B.  and  C  in  undertakings 
W,  X,  Y,  and  Z  are  as  follows: 


Corporation/Undertaking 


Sharehotder 

X  (percent) 

Y  (percent) 

^ 

20 

B 

20 

C 

5 

5 

Partnef 

Common- 
ownefship 
percentage 

A „ 

B 

8 

4 

C 

2 

14 

S^aret10Wer 

X  (percent) 

Y  (percent) 

A 

25 

S 

25 

5 

B 

25 

C 

25 

(ii)  In  general,  a  person's  ownership 
percentage  is  determined  by  treating  the 
person  as  the  owner  of  interests  that  are 
actually  owned  by  related  persons  (see 
paragraph  (j)(3)(iii)(A)  of  this  section).  If  A.  B. 
and  C  are  treated  as  owning  interests  that  are 
actually  owned  by  related  persons,  their 
ownership  percentages  are  as  follows: 


(iii)  The  sum  of  the  common-ownership  CORPORATION/UNDERTAKING 

percentages  of  A.  B,  and  C  with  respect  to 
undertakings  W,  X,  Y,  and  Z  is  14  percent, 
and  no  other  person  owns  more  than  a  one- 
percent  interest  in  any  of  the  undertakings. 
Thus,  the  sum  of  the  common-ownership 
percentages  of  any  fi\e  or  fewer  persons  with 
respect  to  all  four  undertakings  cannot 
exceed  bO  percent.  Accordingly,  undertakings 

W,  X,  Y,  and  Z  are  not  part  of  the  same  (jjj)  Paragraph  (j)(3){iii)(B)  of  this  section 

common-ownership  group  (see  paragraph  provides  that,  in  determining  the  sum  of  the 

(j)(2)(ii)  of  this  section)  and  a-e  not  rebuttably      common-ownership  percentages  of  any  five 
presumed  to  be  controlled  by  the  same  or  fewer  persons  with  respect  to  any 

interests  (see  paragraph  (jl(2)(i)  of  this  undertakings,  each  interest  in  such 

section).  undertakings  is  counted  only  once.  If  two  or 

(iv)  The  common-ownership  percentages  of       more  persons  a.'-e  treated  as  owners  of  the 
A,  B,  and  C  in  undertakings  W.  X.  and  Y  are         same  interest  under  paragraph  (j)(3)(iii)(A)  of 
as  follows:  this  section,  the  person  whose  ownership 

would  result  in  the  highest  sum  is  treated  as 
the  only  owner  of  the  interest.  In  this  case, 
C's  common-ownership  percentage  with 
respect  to  undertakings  X  and  Y.  determined 
by  treating  C  as  the  owner  of  the  interests 
actually  owned  by  A  and  B.  is  25  percent.  If. 
however.  A  and  B  are  treated  as  the  owners 
of  the  interests  actually  owned  by  C.  each 
has  a  common-ownership  percentage  of  only 
five  percent.  Thus,  in  determining  the  sum  of 
common-ownership  percentages  with  respect 
to  undertakings  X  and  Y,  C  is  treated  as  the 
owner  of  the  interests  actually  owned  by  A 
and  B  because  this  treatment  results  in  the 
highest  sum  of  common-ownership 
percentages  with  respect  to  such 
undertakings. 

Example  (4).  (i)  The  ownership  percentages 
of  individuals  A,  B.  and  C  in  undertakings  X. 
Y.  and  Z  are  as  follows: 


Partner 

r  - 

Cor-'mor. 
ownersntp 
percentage 

A 

19 

C 

21 
20 

60 

(v)  The  sun  of  the  common-ownership 
percentages  of  .\.  B,  and  C.  taking  into 
account  only  undertakings  W,  X,  and  Y,  is  60 
percent.  Because  the  sum  of  the  common- 
ownership  percentages  exceeds  50  percent, 
undertak  ngs  W.  X,  and  Y  are  part  of  the 
same  common-ownership  group  (see 
paragraph  (jj(2)(ii)  of  this  section  and  are 
rebuttably  presumed  to  be  controlled  by  the 
same  interests  (see  paragraph  (j)(2j(i)  of  this 
section). 

Example  (3).  (i)  Corporation  X,  an  S 
corporation,  is  the  sole  owner  of  an 
undertaking  (undertaking  X),  and  corporation 
Y,  another  S  corporation,  is  the  sole  owner  of 
another  undertakmg  (undertaking  Y], 
Individuals  A..  B,  and  C  are  shareholders  in 
corporations  X  and  Y.  Both  A  and  B  are 
related  (within  the  meaning  of  paragraph 
(j)(3)(iii)(C)  of  this  section)  to  C,  but  not  to 
each  other.  A,  B,  and  C  are  not  re)ated  to  any 
other  person  that  owns  an  interest  in  either 
corporation  X  or  corporation  Y.  The 
ownership  percentages  (determined  without 
regard  to  the  attribution  rules  of  paragraph 
(j)(3)liii)  of  this  section)  of  \.  B,  and  C  in  each 
corporation  (and  in  the  undertaking  owned 
by  the  corporation)  are  as  follows: 


Undertaking 


Individ- 
ual 

X 

Y 

Z 

A 

30% 
30% 

30% 
30% 
30% 

30% 

B 

30% 

C 

30% 

No  other  person  owns  an  interest  in  more 
than  one  of  the  undertakings, 

(ii)  Paragraph  (j)(2)(ii)  of  this  section 
provides  that  a  person's  common  ownership 
percentage  with  respect  to  any  two  or  more 
undertakings  is  the  person's  smallest 
ownership  percentage  in  any  such 
undertaking.  Thus,  A's  common-ownership 


P''rct^ntage  wiin  respect  to  unU»:itdMn;4!:  .x.  Y. 
and  Z  is  30  percent,  and  the  common- 
ownership  percentages  of  B  and  C(and  a 'I 
other  persons  owning  interests  in  such 
undertakings)  with  respect  to  such 
undertakings  is  zero.  Accordingly,  the  sum  nf 
the  common  ownership  percentages  with 
respect  to  undertakings  X.  Y,  and  Z  is  only  .30 
percent,  and  undertakings  X.  Y.  and  Z  are  nui 
treated  as  part  of  (he  same  common- 
ownership  group  under  paragraph  (j)(2)(ii|  of 
this  section. 

(iii)  B's  common-ownership  perteniagp 
with  respect  to  undertakings  X  and  Y  is  30 
percent,  and  the  sum  of  A's  and  B's  common- 
ownership  percentages  with  respect  to  suth 
undertakings  is  60  percent.  Thus, 
undertakings  X  and  Y  are  treated  as  pan  of 
the  same  common-ownership  group  under 
paragraph  (j){2)(ii)  of  this  section.  Similarly. 
C's  common-ownership  percentage  with 
respect  to  undertakings  Y  and  Z  is  30  percenl, 
and  the  sum  of  A's  and  C's  common- 
ownership  percentages  with  respect  to  such 
undertakings  is  60  percent.  Thus, 
undertakings  Y  and  Z  are  also  treated  as  pari 
of  the  same  common-ownership  group  under 
paragraph  (j)(2)(ii)  of  this  section. 

(iv)  Paragraph  (j)(2)(iii)  of  this  section 
requires  the  aggregation  of  common- 
ownership  groups  that  include  the  same 
undertaking.  In  this  case,  undertaking  Y  is 
treated  as  part  of  the  common-ownership 
group  XY  and  as  part  of  the  common- 
ownership  group  YZ.  Accordmgly. 
undertakings  X.  Y.  and  Z  are  treated  as  part 
of  a  single  common-ownership  group  and  are 
rebuttably  presumed  to  be  controlled  by  the 
same  interests  (see  paragraph  (j)(2)|i|  of  this 
section]  even  though  B  does  not  own  an 
interest  in  undertaking  Z  and  C  does  not  own 
an  interest  in  undertaking  X.  The  fact  that  B 
and  C  are  not  common  owners  with  respect 
to  undertakings  X  and  Z  is  taken  into 
account,  however,  in  determining  whether 
this  presumption  is  rebutted. 

(k)  Identification  of  rental  real  estate 
activities — (1)  Applicability — (i)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (k)(6)  of  this  section,  this 
paragraph  (k)  applies  to  a  taxpayer's 
interests  in  rental  real  estate 
undertakings  (within  the  meaning  of 
paragraph  (k)(l)(ii)  of  this  section). 

(ii)  Rental  real  estate  undertaking.  For 
purposes  of  this  paragraph  (k),  a  rental 
real  estate  undertaking  is  a  rental 
undertaking  (within  the  meaning  of 
paragraph  (d)  of  this  section)  in  which  at 
least  85  percent  of  the  unadjusted  basis 
(within  the  meaning  of  §  1  469-2T(f)l3)) 
of  the  property  made  available  for  use 
by  customers  is  real  property.  For  this 
purpose  the  term  "real  property"  means 
any  tangible  property  other  than 
tangible  personal  property  (within  the 
meaning  of  §  1.48-l(c)). 

(2)  Identification  of  activities — (i) 
Multiple  undertakings  treated  as  a 
single  activity  or  multiple  activities  i?y 
taxpayer  Except  as  otherwise  provided 
in  this  paragraph  (k),  a  taxpayer  may 


:G2 
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tre.tt  two  or  more  rental  re;i!  ('st,ite 
undertukings  [determined  after  the 


-L      t\      «/A«      «• 


account  by  the  taxpayer  for  such 
taxable  year. 


activity,  or  to  treat  such  undertakmjjs  as 
separate  activities.  Thus,  the  taxpayer,  by 
r.nmbinina  undertakinos.  can  treat  at!  five 
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same  activity)  for  1989  because  they  are 
treated  as  a  single  activity  on  the 

nartnprchtn'c    rofi, rn    fr,r   ile    *   iv^klrt  i.nnM 


(m)  Consolidated  groups — (1)  In 
general.  The  activities  of  a  consolidated 


the  similar,  commonly-controlled 
undertakings  owned  by  partnerships  X  and  Y 
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tDM!  tw'i  OT  more  rpnta!  nvr,  csviv 
undertakings  ((iptprnrnfd  after  the 
apphcciticn  of  paragraph  (k)(2J  (ii)  and 
(iii)  of  this  sei.tinr)  as  a  single  activity  or 
may  treat  such  undertakings  as  separate 
activities. 

(li)  Multiple  undertakings  treated  as  a 
single  activity  by  passth rough  entity.  A 
taxpayer  must  trpat  two  or  more  rental 
rtd!  estate  undertakings  as  a  single 
rental  real  estate  undertaking  for  a 
taxable  year  if  any  passthrough  entity 
through  which  the  taxpayer  holds  such 
undertakings  treats  such  undertakings 
as  a  single  activity  on  the  applicable 
ro!  ,rn  of  the  passthrough  entity  for  the 
lava'  le  year  of  the  taxpayer. 

I  III  S:^-..:^'  undfTtaki;';^  trpcted as 
n:u. :.p  /•  :jP'U-r'::k:r';s.  Notwithstanding 
tha:  a  !a\pa>t'r  s  interest  in  leased 
property  would,  but  for  the  application 
of  this  paragraph  (k)(2](iii),  be  treated  as 
used  in  a  single  rental  real  estate 
undertaking,  the  taxpayer  may,  except 
an  cthorwisp  provided  in  paragraph 
lk][}}  of  this  section,  treat  a  portion  of 
the  leased  property  (including  a  ratable 
portion  of  any  common  areas  or 
fac.ihties)  as  a  rental  real  estate 
undertaking  that  is  separate  from  the 
undertaking  or  undertakings  in  which 
the  remaining  portion  of  the  property  is 
treated  as  used.  This  paragraph 
(kl(2i(iii)  shall  apply  for  a  taxable  year  if 
and  only  if — 

(.•\)  Such  portion  of  the  leaded 
property  can  be  separately  conveyed 
under  applicable  State  and  local  law 
('akmg  into  account  the  limitations,  if 
any,  imposed  by  any  special  rules  or 
p-ocedures.  such  as  condominium 
conversion  laws,  restricting  the  separate 
conveyance  of  parts  of  the  same 
si."ucture):  and 

(B)  The  taxpayer  holds  such  leased 
prcperty  directly  or  through  one  or  more 
passthrough  entities,  each  of  which 
treats  such  portion  of  the  leased 
pf-operty  as  a  separate  activity  on  the 
applicable  return  of  the  passthrough 
entity  for  the  taxable  year  of  the 
taxpayer 

( i]  Tr(':'.t:reiU  m  succeeding  taxable 
yf(.rs  .\l\  rental  real  estate 
undertakings  or  portions  of  such 
undertakmgs  that  are  treated,  under  this 
paraijraph  [kl,  as  part  of  the  same 
act'vitv  for  a  taxable  year  ending  after 
.■\agast  9,  1989  must  be  treated  as  part  of 
the  same  activity  in  each  succeeding 
Irtxribie  year. 

(4)  Applicable  return  of  passthrough 
f-t.ty  For  purposes  of  this  paragraph 
|ki  the  applicable  return  of  a 
p.iSf^throiigh  entity  for  a  taxable  year  of 
a  taxpayer  is  the  return  reporting  the 
pascthrough  entity's  income,  gain.  loss, 
deductions,  and  credits  taken  into 


account  by  the  taxpayer  for  such 
taxable  year. 

(5)  Evidence  of  treatment  required. 
For  purposes  of  this  paragraph  (k).  a 
person  (including  a  passthrough  entity) 
does  not  treat  a  rental  real  estate 
undertaking  as  multiple  undertakings  for 
a  taxable  year  or,  except  as  otherwise 
provided  in  paragraph  (k)  (2){ii)  or  (3)  of 
this  section,  treat  multiple  rental  real 
estate  undertakings  as  a  single 
undertaking  for  a  taxable  year  unless 
such  treatment  is  reflected  on  a 
schedule  attached  to  the  persons  return 
for  the  taxable  year. 

(6)  Coordination  rule  for  rental  of 
nondepreciable  property.  This 
paragraph  (k)  shall  not  apply  to  a  rental 
real  estate  undertaking  if  less  than  30 
percent  of  the  unadjusted  basis  (within 
the  meaning  of  §  1.469-2T(f)(3)]  of 
property  used  or  held  for  use  by 
customers  in  such  undertaking  during 
the  taxable  year  is  subject  to  the 
allowance  for  depreciation  under 
section  167. 

(7)  Coordination  rule  for  rental  of 
dwelling  unit.  For  any  taxable  year  in 
which  section  280A{c)(5]  applies  to  a 
taxpayer's  use  of  a  dwelling  unit — 

(i)  Paragraph  (k)  (2)  and  (3)  of  this 
section  shall  not  apply  to  the  taxpayer  s 
interest  in  such  dwelling  unit:  and 

(ii)  The  taxpayer's  interest  in  such 
dwelling  unit  shall  be  treated  as  a 
separate  activity  of  the  taxpayer. 

(8)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (k).  In  each  example,  the 
taxpayer  is  an  individual  whose  taxable 
year  is  the  calendar  year. 

Example  11).  (i)  In  1989.  the  taxpave.- 
directly  owns  five  condominium  units  (units 
A.  B.  C.  D.  and  E)  in  three  different  buildings 
Units  A,  B,  and  C  are  in  one  of  the  buildings 
and  constitute  a  single  rental  real  estate 
undertaking  (within  the  meaning  of 
paragraph  (k)(l)(ii)  of  this  section).  Units  D 
and  E  are  in  the  other  two  buildings,  and 
each  of  these  units  constitutes  a  separate 
rental  real  estate  undertaking.  Each  of  the 
units  can  be  separately  conveyed  under 
applicable  State  and  local  law. 

(ii)  Paragraph  (k)(2)(iii)  of  this  section 
permits  a  taxpayer  to  treat  a  portion  of  the 
property  included  in  a  rental  real  estate 
undertaking  as  a  separate  rental  real  estate 
undertaking  if  the  property  can  be  separately 
conveyed  under  applicable  State  and  local 
law  and  the  taxpayer  owns  the  property 
directly.  Thus,  the  taxpayer  can  U^at  units  A, 
B.  and  C  as  three  separate  undertakings. 
Alternatively,  the  taxpayer  could  treat  two  of 
those  units  (e.g..  units  A  and  C)  as  an 
undertaking  and  the  remaining  unit  as  a 
separate  undertaking,  or  could  treat  units  A. 
B.  and  C  as  a  single  undertaking. 

(iii)  Paragraph  (k)(2)(i)  of  this  section 
permits  a  taxpayer  to  treat  two  or  more 
rental  real  estate  undertakings  as  a  single 


activity,  or  to  treat  such  undertakinjjs  as 
separate  activities.  Thus,  the  taxpayer,  by 
combining  undertakings,  can  treat  all  five 
units  as  a  single  activity  Alternatively,  the 
taxpayer  could  treat  each  undertaking  as  a 
separate  activity,  or  could  combine  some,  but 
not  all,  undertakings.  Thus,  for  example,  the 
t.ixpayer  could  treat  units  A.  B.  C.  and  D  as 
an  dctiv  ity  and  unit  E  as  a  separate  activity, 
(iv)  For  purposes  of  paragraph  (k|(2](i)  of 
this  section,  a  taxpayer's  rental  real  estate 
undertakings  are  determined  after  the 
application  of  paragraph  ik)(2)(iii)  of  this 
section.  Thus,  the  taxpayer,  by  treating  units 
as  separate  undertakings  under  paragraph 
(kl(2|(nil  of  this  section  and  combining  them 
with  other  units  under  paragraph  (kl(2](i)  of 
this  section,  can  treat  any  combination  of 
units  as  a  single  activity  For  example,  the 
taxpayer  could  treat  units  A  and  B  as  a 
separate  rental  real  estate  undertaking,  and 
then  treat  uni's  A.  B,  and  D  as  a  single 
activity  In  that  case,  the  taxpayer  could  treat 
units  C  and  E  either  as  a  single  activity  or  as 
two  separate  activities. 

Example  l~'l  (i|  The  facts  are  the  same  as 
in  example  (1).  In  addition,  the  taxpayer 
treats  all  five  units  as  a  single  activity  for 
1989  and  sells  unit  E  in  1990.  (See  paragraph 
(k)(5)  of  this  section  for  a  rule  providing  that 
the  units  are  treated  as  a  single  activity  only 
if  such  treatment  is  reflected  on  a  schedule 
attached  to  the  taxpayer's  return.! 

(ii)  Under  paragraph  (kl(3)  of  this  section, 
rental  real  estate  undertakings  that  are 
treated  as  part  of  ttie  same  activity  for  a 
taxable  year  must  be  treated  as  part  of  the 
same  activity  in  each  succeeding  year.  In  this 
case,  all  five  units  were  treated  as  part  of  the 
same  activity  for  1989  and  must  therefore  be 
treated  as  part  of  the  same  activity  for  1990. 
Accordingly,  the  taxpayers  sale  of  unit  E  in 
VM.)  cannot  be  treated  as  a  disposition  of  the 
taxpayer's  entire  interest  in  an  activity  for 
purposes  of  section  469(g|  and  the  rules  to  be 
contained  in  §  1  469-6T  (relating  to  the 
treatment  of  losses  upon  certain  dispositions 
of  passive  and  former  passive  activities). 

Example  jM.  (i)  The  facts  are  the  same  as 
in  exa.mple  (1).  except  that  the  taxpayer  is  a 
partner  in  a  partnership  that  is  the  direct 
owner  of  the  five  condominium  units.  In  its 
return  for  its  taxable  year  ending  on 
November  30,  1989,  the  partnership  treats  the 
five  units  as  a  single  activity,  (See  paragraph 
(k)(5)  of  this  section  for  a  rule  providing  tnal 
the  units  are  treated  as  a  single  activity  only 
if  such  trealm.cnt  is  reflected  on  a  schedule 
attached  to  the  partnership's  return!  The 
partnership  sells  unit  E  on  November  1,  1990. 

(ii)  Paragraph  (kl(2|(ii)  of  this  section 
provides  that  a  taxpayer  who  holds  rental 
real  estate  undertakings  through  a 
passthrough  entity  must  treat  those 
undertakings  as  a  single  rental  real  estate 
undertaking  if  they  are  treated  as  a  single 
activity  on  the  applicable  return  of  the 
passthrough  entity  IJnder  paragraph  (k|(4)  of 
this  section,  the  applicable  return  of  the 
partnership  for  the  taxpayer's  1989  taxable 
year  is  the  partnership  s  return  for  its  taxable 
year  ending  on  November  30,  1989. 
Accordingly,  Ihe  taxpayer  must  treat  the  five 
condominium  units  as  a  single  rental  real 
estate  undertaking  (and  thus  as  part  of  the 


same  activity)  for  1989  because  they  are 
treated  as  a  single  activity  on  the 
partnership's  return  for  its  taxable  year 
ending  in  1989, 

(iii)  Under  paragraph  (k)(3)  of  this  section, 
the  taxpayer  must  continue  treating  the 
condominium  units  as  part  of  the  same 
activity  for  taxable  years  after  1989. 
Accordingly,  as  in  example  (2!.  the  five 
condominium  units  are  treated  as  part  of  the 
same  activity  for  1990.  and  the  sale  of  unit  E 
in  1990  cannot  be  treated  as  a  disposition  of 
Ihe  taxpayer's  interest  in  an  activity  for 
purposes  of  section  409(g)  and  the  rules  to  be 
contained  in  §  1.469-6T. 

Example  (41.  (i)  The  taxpayer  owns  a 
shopping  center  and  a  vacant  lot  that  are 
separate  rental  real  estate  undertakings 
(within  the  meaning  of  paragraph  (k)(l)(ii)  of 
this  section).  The  taxpayer  rents  space  in  the 
shopping  center  to  various  tenants  and  rents 
the  vacant  lot  to  a  parking  lot  operator.  Most 
of  the  unadjusted  basis  of  the  property  used 
in  the  shopping-center  undertaking  (taking 
into  account  the  land  on  which  the  shopping 
center  is  built!  is  subject  to  the  allowance  for 
depreciation,  but  no  depreciable  property  is 
used  in  the  parking  lot  undertaking. 

(iii  This  paragraph  (k)  provides  rules  for 
identifying  rental  real  estate  activities 
(including  the  rule  in  paragraph  (k)[2)(i)  of 
this  section  that  permits  a  taxpayer  to  treat 
two  or  more  rental  real  estate  undertakings 
as  a  single  activity'  Paragraph  (k)(6)  of  this 
section  provides,  however,  that  these  rules  do 
not  apply  to  a  rental  re.il  estate  undertaking 
if  less  than  30  percent  of  the  unadjusted  basis 
of  the  property  used  in  the  undertaking  is 
subject  to  the  allowance  for  depreciation. 
Thus,  the  taxpayer  may  not  combine  the 
parkingdot  undertaking,  which  includes  no 
depreciable  property,  with  the  shopping- 
center  undertaking  or  any  other  rental  real 
estate  undertaking  under  paragraph  (k)(2)(i) 
of  this  section.  Accordingly,  Ihe  parking  lot 
undertaking  is  treated  as  a  separate  activity 
under  paragraph  (b)(1)  of  this  section. 

Example  (5).  (i)  The  facts  are  the  same  as 
in  example  (4).  except  that  the  shopping 
center  and  the  vacant  lot  are  at  the  same 
location  (within  the  meaning  of  paragraph 
(c)(2}(iii]  of  this  section)  and  are  part  of  the 
same  rental  real  estate  undertaking  (within 
the  meaning  of  paragraph  (k)(l)(ii)  of  this 
section).  Taking  into  account  the  property 
used  in  Ihe  shopping  center  operations 
(including  the  land  on  which  the  shopping 
center  is  built)  and  the  vacant  lot.  50  percent 
of  the  unadjusted  basis  of  the  property  used 
in  the  undertaking  is  subject  to  the  allowance 
for  depreciation. 

(ii)  In  this  case,  the  vacant  lot  is  used  in  a 
rental  real  estate  undertaking  in  which 
depreciable  property  is  also  used.  Moreover, 
the  exception  in  paragraph  (k)(6)  of  this 
section  does  not  apply  to  the  undertaking 
consisting  of  the  shopping  center  and  the 
parking  lot  because  at  least  30  percent  of 
unadjusted  basis  of  the  property  used  in  the 
undertaking  is  subject  to  the  allowance  for 
depreciation.  Accordingly.  Ihe  taxpayer  may 
combine  the  undertaking  with  other  rental 
teal  estate  undertakings  and  treat  the 
combined  undertakings  as  a  single  activity 
under  paragraph  (k)(2)(i)  of  this  section. 

(1)  (Reserved.) 


(m)  Consolidated  groups — (1)  In 
general.  The  activities  of  a  consolidated 
group  (within  the  meaning  of  S  1.469- 
lT(h)(2)(ii)]  and  of  each  member  of  such 
group  shall  be  determined  under  this 
section  as  if  the  consolidated  group 
were  one  taxpayer. 

(2)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (m).  In  each  example,  the 
facts,  analysis,  and  conclusions  relate  to 
a  single  taxable  year. 

Example  (1).  (i)  Corporations  M.  N.  and  O 
are  the  members  of  a  consolidated  group 
(within  the  meaning  of  S  1.469-lT(h)(2)(ii)). 
Under  §  l,469-lT(h}(4)(i)(A)  and  (ii),  the 
consolidated  group  and  its  members  are 
treated  as  closely  held  corporations  (within 
the  meaning  of  §  l,469-lT(g)(2)(ii)),  Each 
member  of  the  consolidated  group  owns  a 
two-percent  interest  in  partnership  X  and  a 
two-percent  interest  in  partnership  Y,  and 
owns  interests  in  a  number  of  trade  or 
business  undertakings  (within  the  meaning  of 
paragraph  (f)(l)(ii)  of  this  section)  through  the 
partnerships.  Each  of  these  undertakings  is 
directly  owned  by  partnership  X  or  Y.  and  all 
the  undertakings  of  partnerships  X  and  Y  are 
controlled  by  the  same  interests  (within  the 
meaning  of  paragraph  (j)  of  this  section)  and 
are  similar  (within  the  meaning  of  paragraph 
(0(4)  of  this  section).  The  employees  of  the 
consolidated  group  and  the  shareholders  of 
its  common  parent  do  not  participate  in  the 
undertakings  that  the  member  corporations 
own  through  the  partnerships. 

(ii)  Paragraph  (f)(2)(i)  of  this  section 
provides  that  trade  or  business  undertakings 
that  are  similar  and  controlled  by  the  same 
interests  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  if  the  taxpayer  owns 
interests  in  the  undertakings  through  the 
same  passthrough  entity.  In  this  case,  the 
member  corporations  own  interests  in 
similar,  commonly-controlled  undertakings 
through  both  partnerships,  and  such  interests 
are  treated  under  this  paragraph  (m)  as 
interests  owned  by  one  taxpayer  (the 
consolidated  group).  Accordingly,  the 
member  corporations'  interests  in  the 
undertakings  owned  through  partnership  X 
are  treated  as  part  of  the  same  activity  of  the 
consolidated  group,  and  their  interests  in  the 
undertakings  owned  through  partnership  Y 
are  treated  similarly. 

Example  (2).  (i)  The  facts  are  the  same  as 
in  example  (1).  except  that  each  member  of 
the  consolidated  group  owns  a  five-percent 
interest  in  partnership  X  and  a  five-percent 
interest  in  partnership  Y. 

(ii)  Paragraph  (f)(2)(ii)  of  this  section 
provides  that  trade  or  business  undertakings 
that  are  similar  and  controlled  by  Ihe  same 
interests  are  treated  as  part  of  the  same 
activity  of  the  taxpayer  if  the  taxpayer  owns 
a  direct  or  substantial  indirect  interest  in 
each  such  undertaking,  in  this  case,  the 
member  corporations  own.  in  the  aggregate,  a 
15-percent  interest  in  partnership  X  and  a  15- 
percent  interest  in  partnership  Y.  and  such 
interests  are  treated  under  this  paragraph  (m) 
as  interests  owned  by  one  taxpayer  (the 
consolidated  group).  Thus,  the  consolidated 
group  owns  a  substantial  indirect  interest  in 


the  similar,  commonly-controlled 
undertakings  owned  by  partnerships  X  and  Y 
(see  paragraph  (f)(3)(i)  of  this  section). 
Accordingly,  the  member  corporations' 
interests  in  the  undertakings  owned  through 
partnerships  X  and  Y  are  treated  as  part  of 
Ihe  same  activity  of  the  consolidated  gruup. 

(n)  Publicly  traded  partnerships.  The 
rules  of  this  section  shall  apply  to  a 
taxpayer's  interest  in  business  and 
rental  operations  held  through  a  publicly 
traded  partnership  (within  the  meaning 
of  section  469(k)(2))  as  if  the  taxpayer 
had  no  interest  in  any  other  business 
and  rental  operations.  The  following 
example  illustrates  the  application  of 
this  paragraph  (n): 

Example,  (i)  The  taxpayer,  an  individual, 
owns  a  20-percent  interest  in  partnership  X 
and  a  15-percent  interest  in  partnership  Y. 
Partnership  X  directly  owns  a  hotel  ("hod*! 
1")  and  a  commercial  office  building 
( "building  1").  Partnership  Y  directly  owns 
two  hotels  ("hotels  2  and  3")  and  two 
commercial  office  buildings  ("buildings  2  and 
3").  Each  of  the  three  hotels  is  a  separate 
trade  or  business  undertaking  (within  the 
meaning  of  paragraph  (f)(l)(a!  of  this 
section),  and  each  of  the  three  office 
buildings  is  a  separate  rental  real  estate 
undertaking  (within  the  mean.ng  of 
pa.'agraph  (k)(l)(ii)  of  this  section).  The  ihri'e 
hotel  undertakings  are  similar  (within  Ihe 
meaning  of  paragraph  (0(4)  of  this  section) 
and  are  controlled  by  the  same  interests 
(within  the  meaning  of  paragraph  (j)  of  this 
section).  Partnership  X  is  not  a  publicly 
traded  partnership  (within  the  meaning  of 
section  469(k)(2)).  Partnership  Y.  however  Is 
a  publicly  traded  partnership  and  is  not 
treated  as  a  corporation  under  section  7704. 

(ii)  This  paragraph  (n)  provides  that  the 
rules  of  this  section  apply  to  a  taxpayer's 
interest  in  business  and  rental  operations 
held  through  a  publicly  traded  partnership  as 
if  the  taxpayer  had  no  interest  in  any  other 
business  and  rental  operations  Thus, 
undertakings  owned  through  partnership  Y 
may  be  treated  as  part  of  the  same  activity 
under  the  rules  of  this  section,  but  an 
undertaking  owned  through  partnership  Y 
and  an  undertaking  that  is  not  owned  through 
partnership  Y  may  not  be  treated  as  part  of 
the  same  activity, 

(iii)  Paragraph  (f)(2)(i)  of  this  section 
provides  that  a  taxpayer's  interests  in  Iwo  or 
more  trade  or  business  undertakings  that  sre. 
similar  and  controlled  by  the  same  inleresis 
are  treated  as  part  of  Ihe  same  activity  if  the 
taxpayer  owns  interests  in  each  undertaking 
through  the  same  passthrough  entity. 
Partnership  Y's  hotel  undertakings  (/,e.. 
hotels  2  and  3)  are  similar  and  are  contruUed 
by  the  same  interests.  In  addition.  Ihe 
taxpayer  owns  interests  in  both  undertakings 
through  the  same  partnership.  .Accordingly. 
Ihe  taxpayer's  interests  in  partnership  Y  s 
hotel  undertakings  are  treated  as  pari  of  thi* 
same  activity. 

(iv)  The  hotel  undertaking  owned  Ihroufjh 
partnership  X  [i.e.,  hotel  1)  and  Ihe  hotel 
undertakings  owned  through  partnershijj  Y 
are  similar  and  controlled  by  the  same 
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i"li^rt^s'<.  and  the  tdxptiyer  owns  i 
suhstdniidl  indirprt  interest  m  each  of  the 
undertakings  lse<«  paraarnph  (FM3)(i)  of  this 
section).  Thus.  tht»  three  underfakmas  w(h.!i! 
ordindnly  be  trpd'ed  as  part  -^f  the  sht** 
activity  under  paragrnph  lf]{Z]'  :•]  of  this 
section  L'nder  this  priragriiph  (nl,  hcwever, 
undertakings  that  are  ownfd  through  a 
publicly  traded  pdrtnership  :<innot  be  treated 
as  part  of  the  same  .if.'ivity  d,s  any 
undertaking  "Dt  owned  through  thiii 
p.irtni-'rship  .■\cruniingl\    the  ho'pl 
undertaking  'hat  the  taxpnyer  own.s  through 
partnership  X  and  the  hotel  undertakings  that 
i*if  taxpayer  owns  thmugh  partnership  Y  are 
trea'cd  as  'wo  separate  activities. 

[\]  Parai^raph  (k|(21(il  of  this  section 
provides  that,  wth  ft'-tain  exceptions,  a 
ijxpauT  mav  treat  ;wo  or  more  rental  real 
estate  undertakings  as  a  single  activity  or  as 
separate  activities  Thus,  the  taxpayer's 
interest  in  the  rental  real  estate 
undertakings  ow-ied  through  partnership  Y 
[re.,  buildings  Z  anJ  1]  rrav  Se  treated  as  a 
sirg't'  ai'iv  itv   ir  as  separate  activities.  Under 
t:  s  p.ir  igripn  ''\  however,  undertakings 
fa!  are  uwne'i  ttirough  a  publicly  traded 
partnership  cannot  be  treated  as  part  of  the 
san'B  activity  as  any  undfrtaking  not  owned 
'.'i.'i'jgh  -hat  par'^iership  .Arctjrdingly.  the 
!.!  \pavpr  3  interest  m  \ht  rental  real  estate 
un-dertai>;ng  owned  thro-igh  partnership  X 
(building  Ij  cannot  be  treated  as  part  of  an 
activity  that  includes  any  rental  real  estate 
undertaking  owned  through  partnership  Y. 

(o)  Elective  treatment  of  undertakings 
as  separate  activities — (1)  Applicability. 
This  paragraph  applies  to  a  taxpayer's 
interest  in  any  undertdking  (other  than  a 
rental  real  eslatp  undertaking  (within 
the  meaning  of  paragraph  (k)(l)(ii)  of 
this  section))  that  would  otherwise  be 
treated  under  this  section  as  part  of  an 
activity  that  includes  the  taxpayer's 
interest  in  any  other  undertaking. 

(2)  Undertakings  treated  as  separate 
activities.  Except  as  otherwise  provided 
in  this  paragraph  (o!.  a  person  (including 
ci  pj^sihroukj.h  entity!  shall  treat  an 
undertaking  to  which  this  paragraph  (o) 
applies  as  an  activity  separate  from  the 
remainder  of  the  activity  in  which  such 
undertaking  would  otherwise  be 
included  for  a  taxable  year  if  and  only 
if.  for  such  taxable  year  or  any 
preceding  taxable  year,  such  person 
made  an  election  with  respect  to  such 
undertaking  under  this  paragraph  (o). 

(3)  Multiple  undertakings  treated  as  a 
.'-■  -^c/e  activity  by  passlhrough  entity.  A 
ptTson  (including  a  passthrough  entity) 
must  treat  interests  in  two  or  more 
undertakings  as  part  of  the  same  activity 
for  a  taxable  year  if  any  passthrough 
tnlity  through  which  the  person  holds 
such  undertakings  treats  such 
undertakings  as  part  of  the  same  activity 
on  the  applicable  return  of  the 
passthrough  entity  for  the  taxable  year 
of  such  person. 

(4)  Multiple  undertakings  treated  as  a 
single  activity  for  a  preceding  taxable 


year.  If  a  person  (including  a 
passthrough  entity)  treats  undertakings 
as  part  of  the  same  activity  on  such 
person's  return  for  a  taxable  year  ending 
after  August  9, 1989,  such  person  may 
not  treat  such  undertakings  as  part  of 
different  activities  under  this  paragraph 
(o)  for  any  subsequent  taxable  year 

(5)  Applicable  return  of  passthrough 
entity.  For  purposes  of  this  paragraph 
(o),  the  applicable  return  of  a 
passthrough  entity  for  a  taxable  year  of 
a  taxpayer  is  the  return  reporting  the 
passthrough  entity's  income,  gain,  loss, 
deductions,  and  credits  taken  into 
account  by  the  taxpayer  for  such 
taxable  year. 

(6)  Participation.  The  following  rules 
apply  to  multiple  activities  (the 
"separate  activities")  that  would  be 
treated  as  a  single  activity  (the  "original 
activity")  if  the  taxpayer's  activities 
were  determined  without  regard  to  tb.is 
paragraph  (o): 

(i)  The  taxpayer  shall  be  treated  as 
materially  participating  (within  the 
meaning  of  §  1.469-5T)  for  the  taxable 
year  in  the  separate  activities  if  and 
only  if  the  taxpayer  would,  but  for  the 
application  of  this  paragraph  (o).  be 
treated  as  materially  participating  for 
the  taxable  year  in  the  original  activity. 

(ii)  The  taxpayer  shall  be  treated  as 
significantly  participating  (within  the 
meaning  of  §  1.469-5T(cH2))  for  the 
taxable  year  in  the  separate  activities  if 
and  only  if  the  taxpayer  would,  but  for 
the  application  of  this  paragraph  (o).  be 
treated  as  significantly  participating  for 
the  taxable  year  in  the  original  activity. 

(7)  Election — (i)  In  general.  A  person 
makes  an  election  with  respect  to  an 
undertaking  under  this  paragraph  (o)  by 
attaching  the  written  statement 
described  in  paragraph  (o)(7)(ii)  of  this 
section  to  such  person's  return  for  the 
taxable  year  for  which  the  election  is 
made  (see  paragraph  (o)(2)  of  this 
section). 

(ii)  Written  statement.  The  written 
statement  required  by  paragraph  (o)(7)(i) 
of  this  section  must — 

(A)  State  the  name,  address,  and 
taxpayer  identification  number  of  the 
person  making  the  election: 

(B)  Contain  a  declaration  that  an 
election  is  being  made  under  §  1.46*- 
4T(o): 

(C)  Identify  the  undertaking  with 
respect  to  which  such  election  is  being 
made;  and 

(D)  Identify  the  remainder  of  the 
activity  in  which  such  undertaking 
would  otherwise  be  included. 

(8)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (o): 

Example  (1).  (i)  During  1989,  the  taxpayer, 
an  individual  whose  taxable  year  is  the 


calendar  year,  acquires  and  is  the  direct 
owner  of  ten  grocery  stores.  The  operations 
of  each  grocery  store  are  treated  under 
paragraph  (c)(l )  of  this  section  as  a  single 
undertaking  that  is  separate  from  other 
undertakings  (a  'grocery-store  undertaking"), 
and  the  taxpayer's  interests  in  the  grocery  ^ 
store  undertakings  would  be  treated  as  part 
of  the  same  activity  of  the  taxpayer  under 
p.iragraph  (DIS)  of  this  section. 

(ii)  Paragraph  (o)(21  of  this  section  provides 
th.it.  with  certain  exceptions,  undertakings 
that  would  be  treated  as  part  of  the  same 
activity  under  other  rules  in  this  section  may, 
at  the  election  of  the  taxpayer,  be  treated  as 
separate  activities  Thus,  the  taxpayer  may 
elect  to  treat  each  grocery-store  undert;iking 
as  a  separate  activity  for  1989.  Alternatively, 
the  taxpayer  may  combine  grocery-store 
undertakings  in  any  manner  and  treat  each 
combination  of  undertakings  (and  each 
uncombined  undertaking)  as  a  separate 
activity  for  1989.  In  either  case,  the  election 
must  be  made  by  attaching  the  written 
statement  described  in  paragraph  (o)(7)(ii)  of 
this  section  to  the  taxpayer's  1989  return. 

Example  121  (i)  The  facts  are  the  same  as 
in  example  (1).  In  addition,  the  taxpayer,  in 
1989,  elects  to  treat  each  grocery  store 
undertaking  as  a  separate  activity  and 
participates  fur  15  hours  in  each  of  the 
grocery-store  undertakings, 

(li)  The  taxpayer  s  interest  in  each  grocery- 
store  undertaking  is  treated,  under  paragraph 
(o|U)  of  this  section,  as  a  separate  activity  of 
the  taxpayer  for  1989  (a  "grocery-store 
activity  ").  In  1989.  however,  the  taxpayer 
participates  for  more  than  100  hours  in  the 
activity  in  which  the  undertakings  would  be 
included  (hut  for  the  election  to  treat  the 
grocery-store  undertakings  as  separate 
activities)  and  would  be  treated  under 
§  1  469-,'lT(c|(2)  as  significantly  participating 
m  such  activity  Accordingly,  the  taxpayer  is 
treated  under  paragraph  (o)'hl(!i)  of  this 
section  as  significantly  participating  in  each 
of  the  grocery-store  activities  for  1989. 

Example  I3j-  (i)  The  facts  are  the  same  as 
in  example  (1).  In  addition,  the  taxpayer  in 
1989,  elects  to  treat  each  grocery-store 
undertaking  as  a  separate  activity.  The 
taxpayer  does  not  participate  in  any  of  the 
grocery-store  undertakings  in  1989  or  1990, 
and  sells  one  of  the  grocery  stores  in  1990. 

(ii)  As  in  example  (2),  the  taxpayer's 
interests  in  each  grocery-store  undertaking  is 
treated,  under  paragraph  [o)(2)  of  this  section, 
as  a  separate  activity  of  the  taxpayer  for 
19H9  Because  the  taxpayer  elected  to  treat 
the  undertakings  as  separate  activities  for  a 
preceding  taxable  year  (1989).  each  grocery- 
store  undertaking  is  also  treated,  under 
paragraph  |o)(2)  of  this  section,  as  a  separate 
activity  of  the  taxpayer  for  1990  In  addition. 
each  of  the  taxpayer's  grocery-store  activities 
is  a  passive  activity  for  1989  and  1990 
because  the  taxpayer  does  not  participate  in 
any  of  the  grocery  store  undertakings  for  1989 
and  1990,  Accordingly,  the  taxpayers  sale  of 
the  grocery  store  will  generally  be  treated  as 
a  disposition  of  the  taxpayers  entire  interest 
in  a  passive  activity  for  purposes  of  section 
469(g)  and  the  rules  to  be  contained  in 
§  1.469-6T  (relating  to  the  treatment  of  losses 


upon  cerium  disposilions  of  passive  and 
former  passive  activities). 
Example  Hi  (i)  The  facts  are  the  same  as 

in  example  ^^].  except  that  the  taxpayer 
elects  to  treat  the  grocery-store  undertakings 
as  two  sepaiate  activities.  One  of  the 
activities  includes  three  grocery-store 
undertakings,  and  the  store  sold  in  1990  is 
part  of  this  activity.  The  other  activity 
includes  the  seven  reman-ng  grocery-store 
undertakings. 

(ii)  Paragi-aph  (o)(-Jl  of  fiis  section  provides 
that  a  perso.T  who  treats  undertakings  as  part 
of  the  s.ime  activity  for  a  taxable  year  ending 
after  August  9.  1989.  may  not  elect  to  U-e.it 
those  under'akings  as  separate  activities  for 
a  subsequent  tax.ible  year.  The  grocery  store 
sold  in  1990  -.vas  treated  for  1989  as  part  of  an 
activity  that  includes  two  other  grtjcery 
stores.  Thus,  those  three  stores  must  be 
treated  as  part  of  the  same  activity  for  1990 
Accordingly,  the  taxpayer's  sale  of  the 
grocery  store  cannot  be  treated  as  a 
disposition  of  the  taxpayers  entire  interest  in 
a  passive  activity  for  purposes  of  section 
4>i9|g)  and  the  rules  to  be  contained  in 
I1.469-6T. 

Example  fil.  [i]  The  facts  are  the  same  as 
in  examp)e  |1).  except  that  the  taxpayer  is  a 
partner  in  a  partnership  that  acquires  and  is 
the  direct  owner  of  the  ten  gnscery  stores. 
The  taxable  year  of  the  partnership  ends  on 
.November  30.  and  the  partnership  acquires 
the  grocery  stores  in  its  taxable  year  ending 
on  November  30. 19.39,  In  its  return  for  that 
taxable  year,  the  partnership  treats  the 
grocery-store  undertakings  as  a  single 
activity, 

(ii)  Paragr.iph  (o)(3|  of  this  section  provides 
that  a  person  who  holds  undertakings 
through  a  passthrough  entity  may  not  elect  to 
treat  those  undertakings  as  separate 
activities  if  they  a.-e  treated  as  part  of  the 
same  activity  on  the  applicable  return  of  the 
passthrough  entity.  Under  paragraph  (o|(5)  of 
this  section,  the  applicable  return  of  the 
partnership  for  the  taxpayer  s  1989  taxable 
year  is  the  partnership's  return  for  its  taxable 
year  ending  on  November  30. 1989. 
Accordingly  the  laxp.-iyer  must  treat  the 
grocery-store  undertakings  as  a  single 
activitv  for  1989  because  those  undertakings 
are  treated  as  a  single  activity  on  the 
partnership's  return  for  its  taxable  year 
ending  in  1969, 

(iii)  Under  paragraph  (o)(4)  of  this  section, 
the  taxpayer  must  continue  treating  the 
grocery-store  undertakings  as  part  of  the 
same  activity  for  taxable  vears  after  1989. 
This  rule  applies  even  if  the  partnership 
subsequently  distributes  its  interest  in  the 
grocery  stores  to  the  taxpayer,  and  the 
taxpayer  becomes  the  direct  owner  of  the 
grocery-store  undertakings. 

(p)  Special  rule  for  taxable  years 
imding  before  August  10.  1909 — (1)  In 
general.  For  purposes  of  applying 
section  469  and  the  reguL.itions 
thereunder  for  a  taxable  year  ending 
before  August  10.  1989,  a  taxpayer's 
business  and  rental  operations  may  be 
organized  into  activities  under  the  rules 
or  paragraphs  (b)  through  (n)  of  this 
section  or  under  any  other  reasonable 
method.  For  example,  for  such  taxable 


years  a  taxpayer  may  treat  each  of  the 
taxpayer's  undertakings  as  a  separate 
activity,  or  a  taxpayer  may  treat 
undertakings  that  involve  the  provision 
of  similar  goods  or  stTvices  as  a  single 
activity. 

(2)  Unreasonable  methods.  A  method 
of  organizing  business  and  rental 
operations  into  activities  is  not 
reasonable  if  such  method — 

(i)  Treats  rental  operations  (within  the 
meaning  of  paragraph  (d)(3)  of  this 
section)  that  are  not  ancdlary  to  a  trade 
or  tiusiness  activity  (within  the  meaning 
of  §  1  469-lT(e)(2))  as  part  of  a  trade  or 
business  activity; 

(ii)  Treats  operations  that  are  not 
rental  operations  and  are  not  ancillary 
to  a  rental  activity  (within  the  meaning 
of  5  1.469-lT(e)(3'])  as  part  of  a  rental 
activity; 

(iii)  Includes  in  a  passive  activity  of  a 
taxpayer  any  oil  or  gas  well  that  would 
be  treated,  under  paragraph  (e)(1)  of  this 
section,  as  a  separate  undertaking  in 
determining  the  taxpayer's  activities; 

(iv)  Includes  in  a  passive  activity  of  a 
taxpayer  any  interest  in  a  dwelling  unit 
that  would  be  treated,  under  paragraph 
(K)(7)  of  th:s  section,  as  a  separate 
activity  of  the  taxpayer;  or 

(v)  Is  inconsistent  wilh  the  taxpayer's 
method  of  organizing  business  and 
rental  operations  into  activities  for  the 
taxpayer's  first  taxable  year  beginning 
after  December  31. 1966. 

(3)  .■M location  of  dissallowed 
deductions  in  succeeding  taxable  year. 
If  any  of  the  taxpayer's  passive  activity 
deductions  or  the  taxpayer's  credits 
from  passu  e  activities  are  disallowed 
under  §  1  4G9-1T  for  the  last  taxable 
year  of  the  taxpayer  ending  before 
August  10. 1989.  such  disallowed 
deductions  or  credits  shall  be  allocated 
among  the  taxpayer's  activities  for  the 
first  taxable  year  of  the  taxpayer  ending 
after  August  9.  1989,  using  any 
reasonable  nn  thod  See  I  1.469-lT(f)(4). 

§1.46»-5T    i  Amended  I 

Par.  7.  Section  1.469-5T  is  amended  as 
follows: 

1.  Paragraph  (f)(1)  is  amended  by 
removing  the  parenthetical  phrase 

"(directly  or  indirectly,  other  than 
through  a  C  corporation)". 

2.  Paragraph  (h)  is  amended  by  adding 
the  following  new  paragraph  (h)(3): 

(h)  *  *  • 

(3)  Coordination  with  rules  governing 
the  treatment  of  passthrough  entities.  If 
a  taxpayer  takes  into  account  for  a 
taxable  year  of  such  taxpayer  any  item 
of  gross  income  or  deduction  from  a 
partnership  or  S  corporation  that  is 
characterized  as  an  item  of  gross  income 
or  deduction  from  an  activity  in  which 
the  taxpayer  materially  participated 


under  §  1.4(»-2T(e)(l).  such  taxpayer 
shall  be  treated  as  materially 
participating  in  such  activity  for  such 
taxable  year  for  purposes  of  applying 
paragraph  (a)(5)  and  (6)  of  this  section  to 
any  succeeding  taxable  year  of  such 
taxpayer. 

*  •        •        •        • 

3.  Paragraph  (j)  is  amended  by 
redesignating  paragraph  (j)  (including  its 
heading)  as  paragraph  (i){2)  and  adding 
the  following  new  heading  and 
paragraph  (j)(l): 

*  •        •        •        • 

(j)  Material  participation  for 
preceding  taxable  years — (1)  In  genera  I. 
For  purposes  of  paragraph  (a)(5)  and  (6) 
of  this  section,  a  taxpayer  has  materially 
participated  in  an  activity  for  a 
preceding  taxable  year  if  such  activity 
includes  an  undertaking  that  involves 
substantially  the  same  business  and 
rental  operations  as  an  undertaking  that 
was  included  in  an  activity  in  which  the 
taxpayer  materially  participated 
(determined  without  regard  to  paragraph 
(a)(5)  of  this  section)  for  such  preceding 
taxable  year 

*  *        •        •        ■ 

4.  Paragraph  (k).  Example  (5).  is 
amended  by  removing  "1999 "  and 
adding  in  its  place  "2000"  wherever  the 
former  occurs. 

Par.  8.  Section  1.4e9-llT  is  amended 
as  follows: 

1.  Paragraph  (c)(2](i)  is  revised. 

2.  Paragraph  (c)(3)(i)(A)  is  revised. 

3.  Paragraph  (c)(3)(ii)  is  revised. 

4.  The  examples  in  paragraph  (r)(4) 
are  revised. 

5.  In  paragraph  (c)(5)(i],  the 
introductory  text  is  revised. 

6.  The  first  four  examples  in 
paragraph  (c)(5)(iii)  are  revised, 

7.  The  revised  provisions  read  as 
follows: 

§1.469-11T     r'feTt^v*  date  8  i-td  transition 
rul«« (tempers  , 

•  •  •  •  • 

(c)  *  *  • 

(2)  Qualified  interest — (1 )  In  genemt 
For  purposes  of  this  paragraph  (c).  a 
taxpayer's  interest  in  an  undertaking 
(the  "current-year  undertaking  ")  shall  l.i- 
treated  as  a  qualified  interest  in  the 
activity  in  which  such  undertaking  is 
included  for  the  taxable  year  if  and  onlv 
if  the  current-year  undertaking 
continues  business  and  rental 
operations  of  an  undertaking  that  was- 

(A)  Held  by  the  taxpayer  on  Oclubet 
22. 1986.  and  at  all  times  thereafter  ur 

(B)  Acquired  by  the  taxpayer  after 
October  22, 1986,  directly  or  indirectly, 
pursuant  to  one  or  more  wnttcn  binding 
contracts  to  which  the  taxpayer  was  a 
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p,-irt\-  (see  pard^rnph  [c)(7)  of  th;s  - 
section)  on  October  22.  1986.  and  held 
by  the  taxpayer  at  all  times  after  such 
acqu)Silion, 

■„,:••■■■       I 

II'  •  •  • 

(.A)  Any  of  the  business  and  rental 
operations  that  are  part  of  such  activity 
C!)ntinue  business  and  rental  operations 
that  were  being  conducted  by  any 
persun  on  Oc'ober  22,  1988:  or 

•  •  •  *  • 

(ii)  Character  before  1987  irrelevant. 
For  purposes  of  this  paragraph  (c),  an 
activity  may  be  treated  as  a  pre- 
enactment  activity  without  regard  to 
whether  such  activity  continues 
business  and  rental  operations  that 
would  have  been  part  of  a  passive 
activity  of  the  taxpayer  for  any  taxable 
year  beginning  before  January  1, 1987, 
had  section  469  and  the  regulations  been 
in  effect  for  such  year. 

(4)  •  •  • 

Example  (U.  On  October  22. 1986.  the 
taxpayer  owned  an  interest  in  properly  used 
as  a  personal  residence.  After  October  22, 
1986.  the  taxpayer  ceased  to  use  the  property 
as  a  personal  residence  and  began  to  use  it  in 
a  rental  activity  (within  the  meaning  of 
5  1.469-lT(e)(3;).  The  rental  activity  is  a  pre- 
enactment  activity  (within  the  meaning  of 
paragraph  (c)(3)  of  this  section)  because  the 
property  used  in  the  rental  activity  was  in 
existence  on  August  16. 1986.  The  rental 
activity  does  not  continue  business  and 
rental  operations  of  any  undertaking  in  which 
the  taxpayer  held  an  interest  on  October  22. 
1986.  because  the  taxpayer  did  not  hold  the 
property  in  an  activity  on  that  date.  In 
addition,  the  taxpayer  did  not  acquire  an 
interest  in  an  undertaking  involving  such 
operations  pursuant  to  a  written  binding 
contract  to  which  the  taxpayer  was  a  party 
on  October  22. 1986.  Accordingly,  the 
taxpayer's  interest  in  the  rental  activity  is  not 
a  qualified  interest  (within  the  meaning  of 
paragraph  (c)(2)  of  this  section),  and  the 
taxpayer  does  not  have  a  preenactmenl 
interest  in  the  rental  activity. 

Example  (2).  The  taxpayer  owns  an 
interest  in  a  partnership,  which  owns 
property  used  in  a  rental  activity  (within  the 
meaning  of  \  1.469-lT(e)(3)).  The  taxpayer 
acquired  the  partnership  interest  pursuant  to 
a  written  bidding  contract  to  which  the 
taxpayer  was  a  party  on  October  22. 1986. 
The  partnership  acquired  its  interest  in  the 
rental  property  pursuant  to  written  binding 
contracts  to  which  the  partnership  was  a 
party  on  October  22, 1986.  Construction  of  the 
property  used  in  the  rental  activity 
commenced  prior  to  August  16, 1986.  Under 
paragraph  {c)(7)(ii)  of  this  section,  the 
taxpayer  is  treated  as  a  party  to  the  contracts 
to  which  the  partnership  was  a  party  on 
October  22.  1986.  Therefore,  the  taxpayer's 
interest  in  the  rental  activity  is  a  qualified 
interest  (within  the  meaning  of  paragraph 
(c|(2)  of  this  section)  because  the  taxpayer's 


interest  in  the  rental  property  [i.e.,  in 
undertakings  involving  business  and  rental 
operations  that  are  continued  in  the  rental 
activity)  was  acquired  after  October  22. 1986, 
pursuant  to  written  binding  contracts  to 
which  the  taxpayer  was  a  party  on  that  date. 
Because  the  property  used  in  the  rental 
activity  was  under  construction  on  August  16 
1986,  the  rental  activity  is  a  pre-enactment 
activity  (within  the  meaning  of  paragraph 
(c)(3)  of  this  section).  Accordingly,  the 
taxpayer's  interest  in  the  rental  activity  is  a 
pre-enactment  interest. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2).  except  that  the  partnership 
acquired  the  property  after  October  22. 1986. 
pursuant  to  a  contract  entered  into  after 
October  22, 1988.  The  taxpayer's  interest  in 
the  rental  activity  is  not  a  pre-enactment 
interest  because  the  taxpayer's  interest  in  the 
rental  property  was  not  acquired  pursuant  to 
written  binding  contracts  to  which  the 
taxpayer  was  a  party  on  October  22. 1986. 

Example  (4).  The  taxpayer  owned  a  pre- 
enactment  interest  in  an  activity  that 
continues  business  and  rental  operations  that 
were  conducted  by  the  taxpayer  on  October 
22, 1986.  After  that  date,  the  taxpayer  died, 
and  the  decedent's  interest  in  the  activity 
passed  to  the  decedent's  estate.  Because  a 
decedent  and  the  decedent's  estate  are  not 
the  same  taxpayer,  the  estate  must 
independently  satisfy  the  requirements  for  a 
pre-enactment  interest  regardless  of  the  fact 
that  the  decedent  had  a  pre-enactment 
interest  in  the  activity.  Since  the  activity  was 
being  conducted  by  the  decedent  on  October 
22. 1986,  the  activity  is  a  pre-enactment 
activity  (within  the  meaning  of  paragraph 
(c)(3)  of  this  section).  Because,  however,  the 
activity  does  not  continue  the  business  and 
rental  operations  of  an  undertaking  that  the 
estate  held  on  October  22. 1986,  or  acquired 
pursuant  to  a  written  binding  contract,  the 
estate  does  not  have  a  qualified  interest  in 
the  activity  (within  the  meaning  of  paragraph 
(c)(2)  of  this  section). 

(5)  Effect  of  changes  in  a  taxpayer's 
interest  in  a  pre-enactment  activity— {\] 
In  general.  If  the  taxpayer's  share  for  a 
taxable  year  of  an  item  of  income,  gain, 
loss,  deduction,  or  credit  from  an 
interest  in  a  pre-enactment  activity  was 
increased  or  decreased  at  any  time  after 
October  22, 1986.  and  prior  to  the  end  of 
such  taxable  year  (other  than  pursuant 
to  a  written  binding  contract  to  which 
the  taxpayer  was  a  party  on  October  22, 
1986),  the  share  of  such  item  that  is 
attributable  to  a  pre-enactment  interest 
in  such  activity  shall  be  determined  by 
taking  into  account —  *  *  * 
«        •        •        «        * 

(iii)  *  *  • 

Example  (1).  A  taxpayer  owns  interests  in 
a  pre-enactment  activity  through  an  S 
corporation.  On  October  22. 1986.  the 
taxpayer  owned  a  10-percent  interest  in  the  S 
corporation.  After  October  22, 1986,  the 
taxpayer  acquires  an  additional  5-percent 
interest  in  the  S  corporation  pursuant  to  a 


contract  entered  into  after  October  22,  1986 
Under  this  paragraph  [t.)(51,  only  items  from 
the  10-percent  interest  that  the  taxpayer 
owned  on  October  22.  1986,  are  attributable 
to  the  taxpayer's  pre-enactment  interest  in 
the  activity. 

Example  (2j.  On  October  22.  1986. 
individuals  A  and  B  each  owned  a  renl.il 
property.  After  October  22.  1986.  A  and  B 
contribute  their  rental  properties  to  a 
partnership  in  exchange  for  which  each 
receives  a  50-percent  interest  in  all  items  of 
income,  gain,  loss,  deduction,  and  credit  of 
the  partnership.  Under  paragraph  (c](5)(i)  of 
this  section,  A's  .SO-percent  share  of  each 
pdrfnor.ship  item  attributable  to  the  rental 
property  contributed  by  A  is  attributdble  to  a 
pre-enactment  interest.  .None  of  A's  share  of 
the  partnership  items  attributable  to  the 
rental  property  contributed  by  B  is 
attributable  to  a  pre-enactment  interest. 

Example  13].  The  facts  are  the  same  as  in 
example  (2),  except  that  under  the 
partnership  agreement  the  items  of  income. 
gain,  loss,  deduction,  and  credit  attributable 
to  the  rental  property  A  contributed  to  the 
partnership  are  allocated  80  percent  to  A  and 
20  percent  to  B,  Under  paragraph  (c)(5)(i)  of 
this  section.  As  80-percent  share  of  each 
partnership  item  attributable  to  the  rental 
property  contributed  by  A  is  attributable  to  a 
pre-enactment  interest. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3)  except  that  on  January  1. 1988, 
the  partnership  liquidates,  di.stributing  to  A 
the  rental  property  contributed  by  A  to  the 
partnership.  Under  paragraph  (c)(5)[i)  of  this 
section,  only  80  percent  of  As  income,  gain, 
loss,  deductions,  and  credits  from  the 
property  for  1988  and  subsequent  years  is 
attributable  to  a  pre-enactment  interest. 


PART  602— 0MB  CONTROL  NUMBEf  S 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  10.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  •■§1.46&-iT(l^)  *   *   '1545- 
1037"  and  "§  1  469-}T(o)  *   *    '  1545- 
1037". 
«         «         •         *         • 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 


date  Umitation  of  subsertinn  (di  of  that 
section. 

Lawrence  B.  Cibbs, 

Commissioner  of  Internal  Revenue. 

March  10.  ^■^m 

IJennis  Earl  Ross, 

Acting  Assistant  Secretary  of  the  Treasury. 

[FRD.ir  8q-in,l4  Filed  5-11-89:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  SLirface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  the  Federal  Lands 
Program;  State-Federal  Cooperative 
Agreements,  New  Mexico 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE): 

Interior. 

action:  Final  rule. 


summary:  The  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRF) 
is  adopting  an  amendment  to  the 
cooperative  agreement  between  the 
Department  of  the  Interior  and  the  State 
of  New  Mexico  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  New 
-Mexico  under  the  permanent  regulatory 
program.  Cooperative  agreements  are 
provided  for  under  section  523(c)  of  the 
Surface  Mining  Control  and  Reclama'ion 
Act  of  1977  (S.MCRA).  This  final  rule 
provides  the  terms  of  the  amendment  to 
the  cooperative  agreement.  The 
amendment  revises  the  cooperative 
agreement  concerning  the  regulation  of 
coal  mining  and  reclamation  operations 
on  Federal  lands  within  the  Sta'e  to  be 
consistent  with  the  revised  Federal 
regulations  regarding  Historic 
rVeservatii^n, 

EFFECTIVE  DATE;  [jne  12   1989. 
FOR  FURTHFR  INFORMATION  CONTACT: 
Mr  Ri/jert  H,  Hagen,  Director. 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Ave..  SVV..  Suite 
310,  Albuquerque,  New  Mexico  87102: 
Telephone  (5(35)  766-1486. 
SUPPLEMENTARY  INFORMATION: 
1.  l^ackground 

It.  Public  Comment  and  Summary  of 
Amendment  to  Cooperative  Agreement 

HI.  Procedural  Matters 

I.  Background 

Section  523(c)  of  SMCRA,  30  U.S.C. 
1201  et  seq.,  and  the  implementing 


regulations  at  30  CFR  Parts  740  and  745. 
allow  a  State  and  the  Secretary  of  the 
Interior  to  enter  into  a  permanent 
program  cooperative  agreement  if  the 
State  has  an  approved  State  program  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands. 

Permanent  program  cooperative 
agreements  are  authorized  by  the  first 
sentence  of  section  523(c).  which 
provides  that: 

|A]ny  State  with  an  approved  State 
program  may  elect  to  enter  into  a  cooperative 
agreement  with  the  Secretary  to  provide  for 
State  regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  State,  provided  the  Secretary 
determines  in  writing  that  such  State  has  the 
necessary  personnel  and  funding  to  fully 
implement  such  a  cooperative  agreement  in 
accordance  with  the  provision(s)  of 
(SMCRA).  30  U.S.C.  1273(c). 

On  February  9. 1981.  the  State  of  New 
Mexico  requested  a  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  New 
Mexico  to  give  the  State  primacy  in  the 
administration  of  its  approved 
regulatory  program  on  Federal  lands  in 
New  Mexico.  The  Secretary  approved 
the  cooperative  agreement  on  December 
20. 1982  (47  PR  56800).  The  text  of  the 
existing  cooperative  agreement  can  be 
found  at  30  CFR  931.30. 

On  February  10. 1987,  OSMRE 
promulgated  revised  regulations 
concerning  the  consideration  which 
must  be  accorded  historic  properties 
during  the  permitting  of  surface  coal 
mining  operations  (52  FR  4244).  Revised 
30  CFR  773.12  requires  that  where 
Federal  lands  are  involved,  each 
regulatory  program  shall  provide  for  the 
coordination  of  review  and  issuance  of 
permits  for  surface  coal  mining  and 
reclamation  operations  with  applicable 
requirements  of  the  Archaeological 
Resources  Protection  Act  of  1979. 

On  June  9. 1987.  OSMRE  notified  New 
Mexico  of  the  change  to  30  CFR  773.12 
and  the  need  for  a  corresponding 
amendment  pursuant  to  30  CFR 
732.17(d).  The  State  responded  on 
October  16. 1987,  and  indicated  its  intent 
to  modify  the  existing  cooperative 
agreement  to  satisfy  OSMRE's 
requirement  to  amend  the  State 
program. 

On  September  12, 1988,  the  State  of 
New  Mexico  submitted  to  OSMRE  a 
proposed  amendment  to  its  approved 
cooperative  agreement  under  the 
permanent  regulatory  program.  The 
proposed  amendment  consists  of  the 
addition  of  the  Archaeological 
Resources  Protection  Act  of  1979  to  the 
list  of  other  applicable  laws  for  permit 


coordination  in  Appendix  A  of  the 
agreement. 

II.  Public  Comment  and  Summary  of 
Amendment  to  Cooperative  Agreement 

The  proposed  amendment  published 
in  the  Federal  Register  on  Decemljer  8. 
1988  (53  FR  49561)  announced  that  the 
public  comment  period  would  close 
January  9, 1989,  and  that  a  public 
hearing  would  be  held,  if  it  were 
requested.  Since  no  one  asked  to  testify, 
a  public  hearing  was  not  held.  No 
substantive  comments  were  received 
from  the  respondents. 

The  proposed  amendment  adds  the 
Archaeological  Resources  Protection 
Act  of  1979  to  the  list  of  other  applicable 
laws  for  permit  coordination  in 
Appendix  A  of  the  agreement.  There  are 
no  other  changes  to  the  document. 

III.  Procedural  Matters 

1.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  October  21, 1982.  the  Department 
of  the  Interior  received  from  the  Office 
of  Management  and  Budget  (OMB)  an 
exemption  for  State-Federal  cooperative 
agreements  from  the  requirements  of 
sections  3  and  7  of  Executive  Order 
12291. 

The  Department  has  reviewed  this 
proposed  agreement  in  light  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Having  conducted  this  review,  the 
Department  has  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  no  significant 
departure  from  either  the  State  or 
Federal  requirements  already  in  effect 
will  occur  and  no  new  or  additional 
information  will  be  required  by  the 
proposed  agreement. 

2.  Paperwork  Reduction  Act 

This  proposed  amendment  to  the  New 
Mexico  Cooperative  Agreement  does 
not  contain  information  collection 
requirements  which  require  clearance 
from  OMB  under  44  U.S.C.  3507. 

3.  National  Environmental  Policy  Act 

Proceedings  relating  to  adoption  or 
amendment  of  a  permanent  program 
State-Federal  cooperative  agreement  are 
part  of  the  Secretary's  implementation 
of  the  Federal  lands  program  pursuant 
to  section  523  of  the  Act.  Such 
proceedings  are  exempt  under  section 
702(d)  of  the  Act  from  the  requirements 
to  prepare  a  detailed  statement  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1909  (42 
U.S.C.  4332(2)(C)). 
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V  Author 

The  author  of  this  regulation  is  Robert 
H  Hagen,  Director.  Albuquerque  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Ave.,  SW  ,  Suite  310, 
Albuquerque,  New  Mex'.cn  87102: 
Tflophone  (505)  766-1486 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mininq,  Intcrgdvernmcntal 
relations.  Surface  Mining,  Underground 

mining 

Date:  Apni  18,  1989 
Michael  \.  Poling, 

Deputy  Afsistant  Secretary — Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

below: 

PART  931— NEW  MEXICO 

The  authority  citation  for  Part  931 
continues  to  read  as  follows: 

.Authorit>   30  U,S.C.  1201  et  seq. 

2.  In  §931  30,  State-Federal 
Cooperative  A«reement,  Appendix  A  is 

amended  by  redesignating  items  14  and 
15  as  Items  15  and  16.  respectively,  and 
adding  new  item  14  to  read  as  follows: 

§931.30    State-Federal  Cooperative 
Agreement 


Appendix,  ,-\  I 

*  •  t  •  * 

U  The  Archaeological  Resources 
I'r  Jtection  Act  of  1979. 16  U.S.C,  470aa  et  seq. 

Approved: 
■Munuel  Lujan.  jr.. 
Secretary  of  the  Interior. 

Date:  May  5. 1989. 
Carrey  Carruthers, 
Governor  of  New  Mexico. 

Date:  March  23,  1989 
|FR  Doc  89-11449  Filed  5-11-89;  8:45  am| 
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DEPARTMENT  OF  TREASURY 

Fiscal  Service 

31  CFR  Part  210 

Federal  Payments  Made  Through 
Financial  Institutions  by  the 
Automated  Clearing  House  Method 

AQENCV:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  There  are  four  reasons  for 
!h.s  revision  of  31  CFR  Part  210.  First,  to 


clarify  the  breadth  of  payments 
governed  by  these  regulations.  In 
addition  to  the  benefit  payments 
enumerated  in  the  current  text  of  31  CFR 
210.2(d),  these  regulations  apply  to 
nonbenefit  payments,  including  but  no» 
limited  to,  vendor  payments.  Internal 
Revenue  Service  tax  refunds,  savings 
bonds,  grants,  and  loans.  This  part,  as 
its  title  suggests,  generally  applies  to  all 
payments  which  the  Federal 
Government  originates  through  financial 
institutions  by  the  Automated  Clearing 
House  (ACH)  Method.  Second,  a  section 
on  prenotification  is  added  to  establish 
the  framework  for  these  messages. 
Third,  provisions  are  added,  expressly 
applying  the  ACH  Method  of  payment  to 
discretionary  allotments  from  Federal 
employees'  wage  and  salary  payments. 
Fourth,  other  minor  changes  are  needed 
including  a  paragraph  to  cover  instances 
of  termination  of  enrollments  due  to  the 
closing  of  a  financial  institution. 
EFFECTIVE  DATE:  |une  12. 1989. 
FOR  FUnTMER  INFORMATION  CONTACT: 
S;'r>;  M,jr:uv\   Manager,  Policy 
Research  Branch.  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Room  328,  Liberty 
Center,  401 14th  Street,  SW, 
Washington,  DC  20227,  (202)  287-0308 

SUPPLEMENTARY  INFORMATION:  On  [uiv 

27,  198«  (53  FR  28233),  Treasury 
published  a  Notice  of  Proposed 
Rulemaking  (minor  corrections  were 
published  on  August  12, 1988  (53  FR 
30512),  because  of  typesetting  errors) 
proposing  a  number  of  revisions  to  Part 
210  of  Title  31  of  the  Code  of  Federal 
Regulations,  which  sets  forth  the  rights 
and  liabilities  of  the  Federal 
Government,  financial  institutions,  and 
recipients  where  recipients  of  Federal 
Government  payments  authorize  the 
payments  to  be  made  by  the  ACH 
Method.  The  regulations  in  this  part 
were  promulgated  in  1975  and  revised  in 
1976, 1984,  and  1987. 

A  number  of  new  or  revised 
definitions  have  been  added  at  §  210.2. 
including  definitions  of  allotment, 
recipient,  allotter,  discretionary 
allotment,  employee,  and  nonbenefit 
payment.  The  definition  of  "Payment" 
has  been  expanded  to  include 
nonbenefit  payments.  The  definition  of 
"Payment  instruction  "  has  been 
modified  to  change  the  phrase  "similar 
writing'  to  read  "similar  record"  to 
describe  more  accurately  the  media  on 
which  payment  instructions  may  be 
contained.  Finally,  the  definition  of 
"Recipient"  has  been  expanded  to  mean 
a  person,  corporation,  or  other  public  or 
private  entity  which  is  authorized  by  a 
program  agency  to  receive  benefit  or 
nonbenefit  payments  from  the  Federal 


Government,  "Recipient"  includes  a 
natural  person  or  entity  authorized  by  a 
program  agency  to  receive  benefit 
pavments  for  a  beneficiary, 

.'\  new  paragraph  designated 
§  210.4{c)(5|  has  been  added  to  cover 
instances  of  termination  of  enrollments 
due  to  the  closing  of  a  financial 
institution  without  successor. 

Changes  have  been  made  to  §  210, 6(e) 
to  reflect  that  the  Federal  Reserve  Bank 
will  now  be  required  to  make  the 
amount  specified  in  a  nonbenefit 
payment  available  for  withdrawal  from 
a  financial  institution's  books  on  the 
payment  date,  rather  than  the  opening  of 
business  on  the  payment  date.  This  is 
consistent  with  current  usage  in  the 
commercial  world  and  other  Treasury 
programs  such  as  Treasury  Direct. 
Treasury  has  always  required  that 
benefit  and  salary  paymients  be 
available  to  the  recipient  at  the  opening 
of  business  on  the  payment  date,  and 
will  continue  with  this  policy  for  these 
payments  only. 

A  parallel  change  has  been  made  to 
§  210.7(d)  which  requires  a  financial 
institution  to  make  the  amount  specified 
in  a  nonbenefit  payment  instruction 
available  on  the  payment  date. 

Section  210.8  has  been  added  to 
establish  the  framework  for  sending 
prenotification  messages  to  financial 
institutions  prior  to  the  first  payment. 
Before  an  initial  payment  is  to  occur,  the 
Government  may  send  the  financial 
institution  a  prenotification  message  to 
alert  it  that  an  ACH  payment  has  been 
authorized.  For  consistency  with  other 
areas  of  this  regulation,  the  phrase  in 
§  210.8(d]  "post  the  payment"  has  been 
changed  to  read  "make  the  payment 
available,"  Prenotification  requires 
verification  by  the  financial  institution 
of  the  accuracy  of  the  account 
information.  When  prenotifications  are 
used,  information  relating  to  the  ACH 
payment,  except  the  amount,  will  be 
pro\ided  so  that  the  information  can  be 
verified  by  the  financial  institution, 

Commenters  suggested  that 
prenotifications  be  required  fur  .ill 
Government  ACH  payments. 
Operational  constraints,  within  the 
Financial  Management  Service  and 
Federal  program  agencies,  preclude 
making  prenotifications  mandatory.  This 
regulation  now  will  permit  the  use  of 
prenotifications  and  will  require  the 
appropriate  responses  to  them  from 
financial  institutions,  while  retaining  the 
ability  to  expand  the  use  of 
prenotification  as  the  Service  and 
agency  operational  systems  are 
modified  to  permit  using 
prenotifications. 


Policy  determinations  regarding  the 
use  of  prenotification  may  be  made  from 
time  to  time  by  the  Service. 
Prenotification  procedures  will  be 
issued  by  the  Service. 

A  new  Subpart  C  has  been  added  to 
establish  ihe  framework  by  which 
Fedeial  Government  employees  may 
make  discretionary  allotment  payments 
directly  from  their  wage  and  salary 
payments  by  ACH  to  a  third  party 
account. 

Changes  to  policies  and  operating 
procedures  may  be  issued  by  the 
Financial  Management  Service  as 
needed  in  The  Cireen  Book  on  Direct 
Deposit  or  other  cnmmunications. 

Discussion  of  Comments 
Sec.  210.2— Definitions 

The  proposed  regulations  defined 
'"business  day"'  as  any  day  on  which  the 
Federal  Reserve  Bank  of  the  district  is 
open  to  the  public. 

The  majority  of  the  commenters 
stated  that  "business  day"  and  "banking 
day"  should  be  defined  as  "any  day  on 
which  the  financial  institution  is  open 
for  business,'"  To  respond  to  the 
comments,  the  "banking  day"'  and 
"business  day"  definitions  have  been 
changed  to  conform  to  the  Federal 
Reserve  Board's  definitions  under 
Regulation  CC  (53  FR  19434). 

The  proposed  rule  defined  "financial 
institution"  to  mean  "bank,  savings 
bank,  savings  and  loan  association, 
credit  union,  or  similar  institution. 
Where  a  financial  institution  utilizes  the 
services  of  a  correspondent  bank,  the 
term  financial  institution  shall  include  a 
designated  correspondent."  The 
majority  of  the  commenters  objected  to 
including  the  term  "correspondent 
bank"  due  to  inherent  risks  and 
responsibilities  of  the  receiving 
depository  institution.  The  reference  to  a 
correspondent  bank  has  been  deleted 
from  the  definition. 

The  "nonbenefit  payment"  definition 
has  been  expanded  to  include  other 
t3T)es  of  Government  payments  that  may 
be  made  by  the  ACH  Method. 

Commenters  raised  concern  about  the 
language  of  §  210,7:  financial  institutions 
shall  make  the  amount  of  a  recurring 
benefit  or  Federal  salary  payment  ".  .  . 
available  for  withdrawal  or  other  use  by 
the  recipient  by  the  opening  of  business 
on  the  payment  date,"  Several 
commenters  stated  that  under  the 
Federal  Reserve  Board's  Regulation  CC 
the  payment  does  not  have  to  be 
available  until  the  next  day  after 
receipt.  Regulation  CC  states  that  it  does 
not  override  Treasury  regulations  or 
ACH  association  rules  that  require 
prompter  availability. 


A  new  §  210.8  is  included  to  establish 
a  framework  for  sending  prenotification 
messages  to  financial  institutions  prior 
to  receipt  of  payment  to  be  used  at  the 
option  of  the  Financial  Management 
Service  (a  bureau  of  the  United  States 
Department  of  the  Treasury). 
Commenters  suggested  that 
prenotification  be  required  for  all 
Government  ACH  payments. 
Operational  constraints,  both  within  the 
Financial  Management  Service  and 
Federal  program  agencies,  preclude 
making  prenotification  a  requirement. 
This  regulation  will  now  permit  the  use 
of  prenotifications  and  require  the 
appropriate  response  to  them  from 
financial  institutions. 

Some  comments  expressed  concern 
over  the  liability  of  financial  institutions 
regarding  verification  of  enrollments.  No 
changes  were  made  to  §  210.11(b)  as  the 
regulations  provide  that  financial 
institutions  are  not  liable  when  the 
initial  enrollment  was  not  made  by  the 
financial  institution. 

Subpart  C — Discretionary  allotments. 

One  commenfer  was  of  the  opinion 
that  discretionary  allotments  were 
mandatory.  Discretionary  allotments  are 
not  mandatory  and  may  be  made  for 
any  purpose  that  is  approved  by  the 
agency  head  consistent  with  existing 
regulations  (210.17(a)). 

The  proposed  language  on  collection 
and  reclamation  of  discretionary 
allotment  payments  (210.18(c))  has  been 
deleted.  Federal  salary  discretionary 
allotments,  like  all  nonbenefit  payments, 
are  not  subject  to  reclamation. 

Treasury  has  determined  that  this  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  It  is 
hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Act  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  Flexibility  Act  analysis  is 
not  required. 

List  of  Subjects  in  31  CFR  Part  210 

Automated  Clearing  House,  banks, 
banking,  electronic  funds  transfer. 
Federal  Reserve  System. 

Accordingly,  31  CFR  Part  210  is 
amended  as  follows: 

1.  The  Table  of  Contents  is  revised  to 
read  as  follows: 

Subpart  A— General 

Sec. 

210.1  Scope  of  regulations. 

210.2  Definitions. 

210.3  Policy  for  payments  by  the  Automated 
Clearing  House  Method. 

210.4  Recipients. 


Sec. 

210.5  The  Federal  Government. 

210.6  Federal  Reserve  Banks. 

210.7  Financial  institutions. 

210.8  Prenolincalion. 

210.9  Timeliness  of  action. 

210.10  Liability  of.  and  acquiltance  to.  Ihe 
United  States. 

210.11  Fraud. 

Subpart  B — Repayment  of  Benefit 
Payments 

210.12  Death  or  legal  incapacity  of 
recipients  or  death  of  t>eneficiarie8. 

210.13  Collection  procedures. 

210.14  Notice  to  Account  Owners  of 
collection  action. 

210.15  Erroneous  death  information. 

Subpart  C — Discretionary  R^ia^^  Aiiotmcftts 

210.16  General. 

210.17  Criteria  and  standards. 

210.18  Method  of  payment. 

2.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5525;  12  U  S.C.  391;  31 
U.S.C.  321;  and  other  provisions  of  law. 

3.  Section  210.1  is  revised  to  read  as 
follows: 

§  210.1    Scope  of  regutetions. 

This  part  governs  Federal  Government 
payments  (benefit  and  nonbenefit)  made 
by  the  Automated  Clearing  House 
(ACH)  Method  through  Federal  Reserve 
Banks,  and  financial  institutions  to 
recipients  maintaining  accounts  at 
financial  institutions.  It  describes  the 
procedures  to  be  used,  defines  the 
obligations  and  responsibilities  of  the 
participants  in  ACH  payments,  and 
states  terms  of  a  contract  between  the 
Federal  Government  and  those 
participants.  It  also  prescribes  the 
liabilities  of  financial  institutions  to  the 
Federal  Government  arising  from 
payments  to  deceased  or  incompetent 
recipients,  and  deceased  beneficiaries  of 
Federal  benefit  payments.  Regulations 
promulgated  by  the  Bureau  of  the  Public 
Debt  governing  Treasury  Direct 
payments  made  by  the  ACH  Method  for 
principal  and  interest  on  Government 
securities  can  be  found  at  Part  357  of 
this  title:  regulations  promulgated  by  Ihe 
Bureau  of  the  Public  Debt  governing 
State  and  Local  Government  series 
payments  made  by  the  ACH  for 
principal  and  interest  on  Government 
securities  can  be  found  at  Part  344  of 
this  title. 

4.  The  paragraph  designations  for 

§  210.2  are  removed.  The  definitions  for 
"Payment",  "Payment  instruction",  and 
"Recipient"  are  revised.  The  definitions 
for  "Allotment ",  "Banking  day". 
■"Business  day",  "Discretionary 
allotment",  ""Employee".  '"Nonbenefit 
payment",  and  "Prenotification  "  are 
added  to  read  as  follows: 
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§210  2     Definitions. 

•  •  •  •  • 

"Allotment"  means  a  recurring 
specified  deduction  from  pay  of  an 
employee  for  a  legal  purpose  authorized 
by  an  employee  to  be  paid  to  a  recipient. 

"Allotter"  means  the  employee  from 
whose  pay  an  allotment  is  made. 
*        •        •        •        * 

Banking  day"  means  that  part  of  any 
business  day  on  which  an  office  of  a 
financial  institution  is  open  to  the  public 
for  carrying  out  its  banking  functions. 

"Business  day"  means  any  day  other 
than  a  Saturday,  Sunday  or  legal 
holiday. 

"Discretionary  allotment"  means  an 
,i  mount  that  a  Federal  Government 
employee  is  permitted,  by  the  employing 
Federal  agency,  to  direct  voluntarily  to 
be  deducted  from  his  or  her  net  salary 
amount  and  paid  to  a  recipient.  The 
aggregate  amount  of  discretionary 
allotments  may  not  exceed  the  net  pay 
due  the  employee  for  each  pay  period 
after  all  deductions  required  by  law  are 
subtracted. 

"Employee"  means  an  employee  of  a 

Federal  Government  agency,  unless 

otherwise  provided. 
.        «        •        •        • 

"NoniuT.efit  Payment"  means  any 
Frdt  r,il  Government  payment  other  than 
a  bcnrfit  payment.  Nonbenefit  payments 
can  be  one-time  or  recurring  payments, 
including  but  not  limited  to:  vendor 
payments.  Internal  Revenue  Service  tax 
refunds.  Federal  Government  salary 
payments,  and  allotments  therefrom. 
2r<ir.:3.  travel  disburscrr.ents  and 
rtMHib  :r5rmon»3,  loans,  and  payments  of 
prirnpdl  and;' or  interest  related  to 
United  States  savings  bonds,  notes,  and 
other  savings-type  securities,  and 
p^ymnnts  of  service  fees  to 
organizations  qualified  to  issue  and/or 
redeem  savings  bonds. 
•         *        •         •         • 

"Payment"  means  a  sum  of  money 

which  is  transferred  to  a  recipient  in 
satisfdction  of  an  obligation.  A  payment 
includes  any  Federal  Government 

li«ncfit.  or  nonlicnpfit  pa\TnRnl. 

■rayment  instruction"  means  an  order 
issued  by  the  Federal  Government  for 
the  payment  of  money  under  this  part.  A 
pavment  instruction  may  be  contained 
(in 

(1)  .\  letls-r,  memorandum,  telegram. 
bill,  invoice,  computer  printout  or 
similar  record,  or  | 

(2)  .'Xny  form  of  nonverbal 
communication,  registered  upon 
nirisnotic  tape,  disc  or  any  other  medium 
designed  to  capture  and  contain  in 
durable  form  conventional  signals  used 
to  electronically  communicate  messages. 


"Prenotification"  means  a  zero  dollar 
ACH  payment  instruction.  It  is  used  to 
ensure  that,  before  actual  payment 
instructions  are  sent  through  a  Federal 
Reserve  Bank,  the  financial  institution 
will  be  able  to  credit  payments 
accurately  to  the  designated  account.  A 
prenotification.  if  used,  will  precede  the 
relevant  first  dollar  payment  instruction 
by  at  least  ten  (10)  days  and  is 
constructed  from  a  recipient's 
enrollment  to  receive  an  ACH  payment. 
•        *        »        •        • 

"Recipient"  means  a  person, 
corporation,  or  other  public  or  private 
entity  which  is  authorized  by  a  program 
agency  to  receive  benefit  or  nonbenefit 
payments  from  the  Federal  Government. 
Recipient  includes  a  natural  person  or 
entity  authorized  by  a  program  agency 
to  receive  benefit  or  nonbenefit 
payments  from  the  Federal  Government. 

5.  Section  210.4  is  amended  by  adding 
paragraph  (c](5)  to  read  as  follows: 

§  210  4     Recipients. 

(c)  •  •  • 

(5)  The  closing  of  a  financial 
institution,  whether  voluntarily  or 
involuntarily,  without  successor. 
«        •        •        •        * 

6.  Section  210.6(e)  is  revised  to  read  as 
follows: 

§  210  6     Federal  Reserve  Banks. 

(e)  A  Federal  Reserve  Bank  receiving 
a  payment  instruction  from  the  Federal 
Government  shall  make  the  amount 
specified  in  the  payment  instruction 
available  to  the  financial  institution. 
referred  to  in  paragraph  (d)  of  this 
section,  on  the  payment  date.  In  the  case 
of  a  Federal  Government  benefit  or 
salary  payment,  the  amount  of  the 
payment  shall  be  made  available  by  the 
opening  of  business  on  the  payment 
date. 
•        ••••• 

7.  Section  210.7(d)  is  revised  to  read 
as  follows: 

§  210.7     Financial  institutions. 

♦  •  •  •  • 

(d)  A  financial  institution  receiving  a 
nonbenefit  (except  Federal  salary) 
payment  instruction  under  this  part  shall 
credit  the  amount  of  the  payment  to  the 
designated  account  of  the  recipient  on 
its  books,  and  it  sljall  make  the  amount 
available  on  the  payment  date.  In  the 
case  of  a  Federal  Government  salary  or 
benefit  payment  instruction,  the 
financial  institution  shall  make  the 
amount  of  the  payment  available  for 
withdrawal  not  later  than  the  opening  of 
business  on  the  payment  date. 


"A\ailable"  in  Shis  paragraph  means 
accessible  through  any  means  of  access 
provided  by  a  financial  institution  to  its 
customers  for  the  recipients'  type  of 
account,  for  example,  automated  teller 
machines  owned  by  the  financial 
institution,  or  automatic  transfe'"S  from 
the  recipient's  account.  If  the  payments 
or  any  related  information  received  by 
the  financial  institution  from  a  Federal 
Reserve  Bank  do  not  balance:  are 
incomplete:  arc  clearly  erroneous  on 
their  face:  or  are  incapable  of  being 
processed,  the  financial  institution,  after 
assuring  itself  that  neither  it  nor  any  of 
its  agnnts  are  responsible,  shall 
im.mcdiately  notify  the  Federal  Reserve 
Bank  in  order  that  it  may  deliver 
corrected  information  to  the  financial 

institution. 

♦        *        *        *        « 

8.  Section  210.8  is  redesignated  as 
§  210.9. 

9.  A  new  |  210.8  is  added  to  Subpart 
A  to  read  as  follows: 

§  210.8    Prenotification. 

(a)  Regardless  of  whether  it  has 
participated  m  an  enrollment,  a 
financial  institution's  acceptance  and 
handling  of  a  prenotification  or  a 
payment  issued  pursuant  to  this  part 
shall  constitute  its  agreement  to  the 
provisions  of  this  part. 

(b)  At  the  discretion  of  the  Service,  a 
prenotification  may  be  originated  for 
any  ACH  payment. 

(c)  The  financial  institution  shall 

r'  •^pond  to  the  prenotification  message 
by  nudnight  of  the  banking  day 
following  the  banking  day  of  receipt  of 
such  prenotification  if  the  information 
contained  in  the  message  does  not  agree 
with  the  corresponding  record  of  the 
financial  institution,  or  if  for  any  reason 
the  financial  institution  will  not  be  able 
to  credit  the  payment  in  accordance 
with  this  part. 

(d)  If  a  financial  institution  does  not 
respond  to  a  prenotification  m.essage 
within  the  specified  time  period,  the 
financial  institution  shall  be  deemed  to 
have  accepted  the  prenotification  and  to 
have  warranted  to  the  Federal 
Government  that  it  shall  make  the 
payment  available  on  time  to  the 
account  specified  in  the  prenotification. 

10.  Section  210.9  is  redesignated  as 
§  210.10. 

11.  Section  210.11  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§210.11    Fraud. 

«         •         •         *         • 

(b)  A  financial  institution  shall  verify 
the  identity  of  any  person  who  initiates 


and  executes  an  enrollment  through 
such  financial  institution.  The  Federal 
Government  shall  verify  the  identity  of 
any  person  who  presents  an  enrollment 
to  the  Federal  Government  without  prior 
review  or  execution  by  a  financial 
institution.  A  financial  institution  that 
executes  an  enrollment  in  which  the 
recipient's  or  beneficiary's  signature  is 
forged  or  other  information  is  falsified 
shall  be  liable  to  the  Federal 
Government  for  all  payments  made  in 
reliance  thereon,  except  for  the  case 
where  the  beneficiary  was  deceased  at 
the  time  the  recipient  executed  the 
enrollment  and  if  the  financial 
institution  had  no  knowledge  of  the 
beneficiary's  death.  However,  once  the 
financial  institution  has  provided 
written  or  electronic  notice  to  the 
program  agency  that  a  payment  certified 
by  the  program  agency  has  not  been 
received  by  the  correct  recipient  or 
beneficiary,  it  shall  not  be  liable  for  any 
payments  based  on  the  forged,  false,  or 
fraudulent  information  which  are 
certified  for  payment  afte-  the  date  such 
written  or  electronic  nctu.c  is  received 
by  the  program  agency. 

12.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Discretionary  Salary  Allotments 

Sec. 

210.16  General. 

210.17  Criteria  and  standards. 

210.18  Method  of  payment. 

§210.16    General. 

This  subpart  applies  only  to 
discretionary  allotments.  This  regulation 
does  not  supersede,  and  shall  not  be 
used  to  cirnim.vpnt,  the  requirements  of 
particular  statutes,  Executive  Orders  or 
other  executive  branch  regulations;  for 
example,  see  Office  of  Personnel 
.Management  regulations  at  5  CFR  Part 
550,  Subpart  C  implementing  5  U.S.C. 
5525.  Savings  allotments  are  governed 
under  the  regulations  at  31  CFR  Part  209. 

:;  210.17    Criteria  and  standards. 

(a)  Disci  elionary  allotments  may  be 
made  for  any  purpose  determined 
appropriate  by  the  head  of  an  agency 
and  which  are  consistent  with 
Subchapter  III  of  Chapter  55  of  Title  5. 
United  States  Code,  and  Part  550 
Subpart  C  of  Chapter  1  of  Title  5.  Code 
of  Federal  Regulations. 

(b)  Discretionary  allotment  payments 
shall  be  made  in  accordance  with  the 
schedule  established  by  the  program 
agency,  provided  such  allotment 
payments  are  not  issued  until  the 
related  earnings  have  accrued. 

§  210.18    Method  of  payment. 

(a)  Payment  of  discretionary 
allotments  shall  be  made  following  the 


policy  and  procedures  outlined  in  31 
CFR  Part210,  Subpart  A. 

(l  )  Discretionary  allotments  shall  be 
made  available  by  the  allotter  to  the 
recipient  on  the  payment  date  in 
accordance  with  §  210.7(d). 
W.E.  Douglas. 
Commissioner. 

Dated:  February  21, 1989. 

IFR  Doc.  89-11435  Filed  5-11-89:  8:45  am] 

BILUNQ  COOC  4«10-3$-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGD1  89-0181 

Connecticut  River  Raft  Race 

agency:  Coast  Guard,  DOT. 
action:  .Notice  of  implementation  of 
regulations. 

SUMMARY:  This  notice  puts  into  effect 
the  pennanenf  regulations,  33  CFR 
100.102,  for  the  Connecticut  River  Raft 
Race  between  10:00  a.m.  and  2:00  p.m. 
on  July  29, 1989.  The  regulations  in  33 
CFR  100.103  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event, 

EFFECTIVE  DATES:  The  regulations  are 
effective  from  10.00  a.m.  until  2:00  p.m. 
on  Saturday.  July  29, 1989  and  annually 
thereafter  during  the  same  time  period 
on  the  first  Saturday  of  August  or  as 
specified  in  the  Coast  Guard  Local 
Notice  to  Mariners  and  a  Federal 
Register  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
I.;"i;'Hn,i:;t  Liik.-  I-■,■^^^    /.i7)  223-8311. 
SUPPLEMENTARY  INFORMATION:  The 
Connecticut  River  Raft  race  is  held 
annually  on  the  Connecticut  River 
between  Hurd  State  Park  and  Haddam 
Meadows  State  Park.  Approximately  100 
watercraft  of  all  description  are 
expected  to  participate  along  with  some 
500  spectator  craft.  All  participating 
vessels  will  be  unpowered;  traditionally, 
the  event  attracts  a  great  number  of 
homemade  rafts  of  unique  design.  The 
event  will  be  patrolled  by  the  Coast 
Guard,  state  and  local  law  enforcement 
organizations,  and  sponsor  provided 
patrol  craft.  Members  of  the  Coast 
Guard  Auxiliary  may  be  present  to 
advise  vessels  of  the  regulations.  The 


regulatory  text  may  be  found  in  33  CFR 
100.102. 

DRAFTING  INFORMATION:  The 
drafters  of  this  notice  are  LT  L  BROWN, 
project  officer.  First  Coast  Guard 
District  BoaUng  Safety  Division,  and  LT 
J.B.  GATELY,  project  attorney.  First 
Coast  Guard  District  Legal  Division. 

Dated:  April  27, 1989. 
R.I.  Rybacki. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

|FR  Doc.  89-11392  Filed  5-11-89;  8:45  am| 
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33  CFR  Pari  i65 

Safety  Zone,  Port •■., -t-: q a < *-;  m a rbor, 

Portsmouth,  NH 

AGENCY:  coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  to 
safeguard  vessels  carrying  Liquified 
Petroleum  Gas  (LPG)  to  a  facility  along 
the  Piscataqua  River  in  Newington.  New 
Hampshire.  This  safety  zone  is 
necessary  to  safeguard  the  LPG  carriers 
and  minimize  the  effects  of  the 
movement  of  these  vessels  on  the 
maritime  and  recreational  boating 
communities.  This  regulation  will 
eliminate  the  need  for  written  safely 
zones  for  each  movement  of  the  LPG 
carriers. 

EFFFCTIVE  OATS:  June  12.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Scott  Kuhaneck  at  Marine 
Safety'^'"'  -   ^' - -■  31(207)780-3251. 

SUPPLEMIN1AP.>   iNfORMATIOH:On 

February  22, 1989,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (54  FR  7571).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Scott  Kuhaneck,  project 
officer,  Portland  Marine  Safety  Office 
and  Lieutenant  John  Gately,  project 
attorney.  First  Coast  Guard  District 
Legal  Office. 

Discussion  of  Comments 

No  comments  were  received 
concerning  this  regulation. 

Economic  Assessment  and  Certification 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
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cnterid  conlained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  niie  dues  not  have  sufficient 
federahsm  implications  to  warrant  a 
Fpderalism  ,'\ssesBment 

These  regulations  are  considerpd  to 
be  non-ma|or  under  E.xecutive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  reRuiatorv  policies  and 
procedures  |44  FR  11034:  February  26, 
19"9).  The  economic  impact  has  been 
f,)und  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary 
This  regulation  is  strictly  administrative 
in  nature  and  will  reduce  the  number  of 
written  safety  zones  that  Captain  of  the 
Fort.  Portland  is  required  tu  sutimit 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
!  water].  Security  measures.  Vessels, 
Waterways 

Final  Regulations 

In  consideration  of  the  furegoine  P^i- 
165  of  Title  33,  Code  of  Federal 
Rt'g'..l.itions  13  jii"nded  as  follows: 

PART  165— (AMENDED) 

1,  The  auihor'ty  citatMn  f;Dr  Part  165 

continues  to  read  as  folluws; 

Authority:  33  U  S.C.  1225:  50  L',S.C.  191:  49 

CF"R  1  46  and  11  CFR  1.05-l(g),  6.04-1,  6.04-6. 
rtrid  160,5. 

2.  Section  165  103  is  added  to  read  as 


f-)lll)WS 

5  165.103    Safety  Zone;  Poft»mouth 
HartxK,  Portsinouth,  New  Hampshire. 

!  i)  The  fallcwir^a  area.s  are 
est.iluisht'd  as  safe'v  znr.es  dunng  the 
spcTified  cimd.'ioris: 

(Ij  For  all  inbound  tank  ves'^fls 
carrying  l.i(;u:f;ed  PptroU^um  C.is  (LPG). 
the  watfirs  liound"d  by  t'le  iinvts  of  the 
F,s',ata'iua  R:ver  Channel  and  extending 
IIXXT  \ards  ahead  and  500  yards  astern 
uf  an  I.R3  tanker  while  the  vessel 
transits  Bigclow  Bight,  Portsmouth 
Harbor  and  the  Piscataqua  River  to  the 
LPG  receiving  facility  at  Newington, 
New  Hampshire  This  safety  zone 
remains  in  effect  until  the  LPG  carrier  is 
safely  moored  at  the  LPG  receiving 
facility  on  the  Piscaiaqua  River. 

(2)  For  all  outbound  tank  vessels 
carrying  LPG,  the  waters  bounded  by 
the  limits  of  the  Piscataqua  River 
Channel  and  extending  ICHK)  sards 
ahead  and  500  yards  astern  of  an  LPG 
tanker  while  the  vessel  departs  the  LPG 


facility  and  transits  the  Piscataqua 
River,  Portsmouth  Harbor  and  Bigelow 
Bight.  This  safety  zone  remains  in  effect 
until  the  LPG  carrier  passes  Gunboat 
Shoal  Lighted  Bell  Buoy  "l"  (LLNR  185) 
located  in  Bigelow  Bight. 

(b)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165,23 
apply. 

(c)  The  Captain  of  the  Port  will  notify 
the  maritime  community  and  local 
agencies  of  periods  dunng  which  this 
safety  zone  will  be  in  effect  by  providing 
advance  notice  of  scheduled  arrivals 
and  departures  of  LPG  vessels  via  the 
telephone  and/or  Marine  Safety 
Information  Radio  Broadcasts. 

Dated:  May  8, 1989. 
R.I.  RylMcki, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 
(FR  Doc.  89-11395  Filed  5-11-89;  8:45  am) 

BILUHG  COOC  4»  10- 14-11 


33  CFR  PART  165 

(COTP  Hampton  Roads,  Reg.  89-151 

Safety  Zone;  Chesapeake  Bay,  oft  Fort 
Story,  Virginia  Beacti,  VA 

agency:  Coast  Guard,  DC)  f 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  around  a  U.S. 
Navy  exercise  off  Fort  Story  in  Virginia 
Beach,  Virginia.  The  exercise  is 
scheduled  to  begin  May  5, 1989  and  end 
May  13, 1989.  The  safety  zone  is 
intended  to  minimize  the  risk  of  collision 
between  Naval  and  other  military 
vessels  involved  in  the  exercise  and 
other  vessels.  The  Captain  of  the  Port 
may  restrict  access  to  the  safety  zone  in 
the  interest  of  safety  if  necessary.  These 
restrictions  may  include,  but  are  not 
limited  to,  closing  the  zone  to  non- 
military  traffic  during  unusually  heavy 
military  traffic  periods,  and  closing  the 
safety  zone  to  non-military  traffic  for 
indefinite  periods  of  time.  Mariners  are 
required  to  contact  the  Captain  of  the 
Port  or  his  representative  to  determine 
what  restrictions,  if  any,  shall  be 
observed  during  the  transit.  Although 
vessels  will  be  permitted  to  transit  the 
safety  zone,  subject  to  any  restrictions 
imposed  by  the  Captain  of  the  Port, 
anchoring,  fishing,  trawling,  crabbing, 
dragging,  diving,  or  otherwise  loitering 
within  the  safety  zone  will  be 
prohibited.  In  addition,  all  persons  or 
vessels  entering  or  operating  within  the 
safety  zone  will  be  required  to 
immediately  obey  any  direction  or  order 
of  the  Captain  of  the  Port  or  his 
designated  representative. 


EFFECTIVE  DATE:  These  regulations  are 
effective  from  5:00  a.m..  May  5,  1989  to 
11:59  p.m..  May  13,  1989,  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Hampton  Roads.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  G.E,  Magrane 
at  Coast  Guard  Marine  Safety  Office 
Hampton  Roads.  200  Granby  Street, 
Norfolk,  Virginia  23510-1888.  telephone 
number  (804)  441-3299.  Normal  working 
hours  are  between  7:30  am.  and  4:(X) 
p,m,,  Monday  through  Friday,  except 
holidays, 

SUPPLEMENTARY  INFORMATION:  On  April 
13.  1989,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations 
(54  FR  14826).  Interested  persons  were 
requested  to  submit  commentc  No 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (Junior  Grade)  G.E,  Magrane, 
project  officer,  and  Lieutenant 
Commander  R.K.  Kutz,  project  attorney, 
Fifth  Coast  Guard  District  Legal  Staff 

Discussion  of  Comments 

Although  no  comments  were  received, 
the  Coast  Guard  believes  that  additional 
regulatory  language  is  necessary 
concerning  how  to  contact  the  Captain 
of  the  Port  or  his  representative  to 
determine  if  any  access  restrictions 
have  been  imposed.  Consequently, 
paragraph  165.T0515(b)  has  been 
expanded  to  provide  a  more  thorough 
definition  of  "representative  of  the 
Captain  of  the  Port"  and  to  provide 
contact  information  so  interested 
persons  can  obtain  information  on  what 
additional  restrictions,  if  any.  have  been 
placed  on  vessels  desiring  to  transit  the 
zone.  In  addition,  a  new  paragraph 
165.T0515(c)(4)  has  been  added, 
requiring  ail  vessels  desiring  to  transit 
the  zone  to  contact  one  of  the 
representatives  listed  in  paragraph  (b) 
for  information  on  any  access  restriction 
that  may  be  in  effect.  Finally,  paragraph 
165T0515(d)  has  been  renamed 
paragraph  (e),  and  a  new  paragraph  (d) 
has  been  added,  stating  that  the  Coast 
Guard  will  issue  a  Broadcast  Notice  to 
Mariners  whenever  additional  access 
restrictions  have  been  imposed. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(watci),  Security  measures,  Vessels, 
Waterways, 

Final  Regulations 

In  consideration  of  the  foregoing, 
Subpart  D  of  Part  165  of  Title  33,  Code  of 


Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S  C  1231;  50  U.S.C.  191;  49 
CFR  1,46  and  33  CFR  1  nS-lfal  6  04-1  6  04-6 
a.nd  33CKR160  5, 

2.  A  new  §  165,T0515  is  added  to  read 

as  follows: 

§  165.T0515    Safety  Zone:  Ctiesapeake 
Bay,  off  Fort  Story,  Virginia  Beacli,  Virginia 

(a)  Location.  The  following  area  is  a 
s:?fe'y  zone:  The  waters  of  the 
Chesapeake  Bay  bounded  by  the 
shoreline  and  a  line  connecting  the 
following  points: 


Lati'ude 

Longitude 

36-55-52  0-N „ 

76-02  15  0    W. 

36  57-07  0"  N 

76'03  53  5-   W. 

36  5r29  0'  N 

76'03  44  5    W. 

36  57  11  5'  N.._ 

76  0?4£0    W. 

36  55  55,5    N 

76  01  48.5    W. 

fb)  The  "representative  of  the  Captain 
of  the  Port"  is  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Hampton  Roads.  Virginia  to 
act  on  his  behalf.  The  following  officers 
have  been  or  will  be  designated  by  the 
Captain  of  the  Port:  the  coxswain  or 
Officer- in -Charge  on  each  vessel  flying 
the  Coast  Guard  ensign  enforcing  the 
safety  zone  and  the  Duty  Officer  at 
Coast  Guard  Marine  Safety  Office 
Hampton  Roads  in  Norfolk,  Virginia, 

(1)  The  Captain  of  the  Port  can  be 
contacted  via  the  Chief  Port  Operations 
department  at  telephone  number  (804) 
441-3299, 

(2)  The  Duty  Officer  at  Coast  Guard 
Marine  Safety  Offce  Hampton  Roads 
can  be  contacted  at  telephone  number 
(804)  441-3314, 

(3)  Coast  Guard  vessels  enforcing  the 
safely  zone  on  scene  may  be  contacted 
on  vilF-FM  channels  13  or  16, 

(c)  Regulct:c>ns:  (1)  Persons  and 
vessels  may  transit  the  safety  zone  in 
accordance  with  any  Captain  of  the  Port 
imposed  restrictions,  but  no  person  or 
\esse]  other  than  those  participating  in 
the  L',S,  .Navy  exercise  may  anchor,  fish, 
trawl,  crab,  drag,  dive,  or  otherwise 
loiter  within  the  zone. 

(2)  The  Captain  of  the  Port  m.ay 
restrict  access  to  or  close  the  safety 
zone  to  non-exercise  vessels  if  he  deems 
it  necessary  in  the  interest  of  safety. 

(3)  All  persons  and  vessels  in  the 
vicinity  of  the  safety  zone  shall 
immediately  obey  any  direction  or  order 


of  the  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port. 

(4)  Before  entering  the  safety  zone  a 
vessel  operator  shall  contact  the 
Captain  of  the  Port  or  a  representative 
of  the  Captain  of  the  Port  to  determine 
what  restrictions,  if  any,  have  been 
imposed  on  vessels  transiting  the  safety 
zone.  The  Captain  of  the  Port  or  his 
representative  may  be  contacted  by 
radio,  telephone,  or  by  coming  alongside 
a  Coast  Guard  vessel  patrolling  the 
perimeter  of  the  safety  zone. 

fd)  The  Captain  of  the  Port  will  issue  a 
Marine  Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  community  whenever 
additional  access  restrictions  have  been 
imposed. 

(e)  Effective  Dales:  These  regulations 
are  effective  from  5:00  a.m..  May  5, 1989 
to  11:59  p  m..  May  13, 1989,  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Hampton  Roads,  Virginia. 

Dated  Moy  6,  1989. 
EK.  (ohnsoo. 

Captain,  U.S.  Coast  Guard.  Captain  of  the  Port 

Hampton  Roads. 

(FR  Doc  89-li:i93  Filed  5-11-89;  8:45  am] 
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33  CFR  Part  165 

(CGD7  88-46) 

RiN  2115-AD25 

Regulated  Navigation  Area;  Kings  Bay. 
GA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
the  language  in  33  CFR  165.730  to  more 
accurately  describe  the  boundaries  of 
the  previously  established  Regulated 
Navigation  Area. 
DATES:  This  regulation  becomes 
effective  on  May  12, 1989.  Comments  on 
this  regulation  must  be  received  on  or 
before  June  12, 1989. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan).  Seventh  Coast 
Guard  District,  909  SE.  First  Ave.. 
Miami,  FL  33131-3050.  The  comments 
will  be  available  for  inspection  and 
copying  at  909  SE.  First  Ave.,  Room  406. 
Miami,  FL.  Normal  office  hours  are 
between  7:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT! 

Lieutenant  Junior  Grade  Laiizon.  (305) 
536-5621. 

SUPPLEMENTARY  INFORMATION:  In 

accord.incp  wiih  5  L'  SX^  .'iV},  a  Notice 
of  Proposed  Rule  Making  was  not 
published  for  this  regulation  and  good 


cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  norma!  rule 
making  procedures  would  have  been 
unnecessary.  The  revisions  to  the 
regulations  should  have  little  or  no 
economic  impact  and  no  adverse 
comments  are  expected  concerning  the 
terms  of  the  revised  regulation. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Informatioa 

The  drafters  of  this  regulation  are 
Lieutenant  Junior  Grade  M.M.  Lauzon. 
project  officer.  Seventh  Coast  Guard 
District  Aids  to  Navigation  Branch,  and 
Lieutenant  Commander  ST.  Fuger,  Jr., 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  original  rule  was  requested  by  the 
U.S.  Navy  to  minimize  the  effects  of 
wakes  on  the  drydock  ARDM  1 
OAKRIDGE.  moored  in  King's  Bay, 
Georgia,  500  yards  from  the  Atlantic 
Intracoastal  Waterway.  Wakes  cause 
vessels  inside  the  drydock  to  shift  on 
their  keelblocks.  The  regulation 
established  a  bare  steerageway  speed 
zone  in  the  vicinity  of  King's  Bay  and 
Cumberland  Sound.  The  restriction 
eliminates  a  substantial  hazard  to 
workers  caused  by  vessel  movement  in 
the  drydock. 

The  original  Notice  of  Proposed  Rule 
Making  was  published  in  the  Federal 
Register  on  May  17, 1984  (49  FR  20870). 
and  the  Final  Rule  became  effective  on 
December  10, 1984  (49  FR  44632,  Nov.  8. 
1984). 

This  revision  defines  the  boundaries 
of  the  zone  in  terms  of  latitude  and 
longitude.  The  original  rule  defined  the 
boundaries  by  the  positions  of  specific 
aids  to  navigation.  However,  the  aids  to 
navigation  system  in  the  area  has  been 
changed,  leaving  the  boundaries  in  the 
original  rule  incorrectly  stated.  The 
geographic  area  of  the  zone  defined  by 
this  rule  is  the  same  as  that  defined  by 
the  original  rule,  except  that  the 
boundary  point  formerly  defined  by 
Lighted  Buoy  45  has  been  slightly  shifted 
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rescinded  AAQS  included  settled 
particulate  (dustfall).  coeffcient  of  haze, 


and  thus  provides  for  safer  burning 
conditions. 


9.  Chapter  33-15-14— Designated  Air 
Contaminant  Sources,  Permit  to 
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!o  coincide  v\;;h  the  new  configuration 
of  the  dredged  waterway. 

Addisionally,  the  title  of  the  original 
rj'.e  did  not  specify  the  type  of 
rt-yuldtion  involved  This  revision  adds 
the  words    Regulated  Navigation  Area" 
to  the  title. 

Economic  .Assessment  and  Certification: 

These  reauldtions  are  considered  to 
be  non-major  under  E.xecutive  Order 
1J291  on  Federal  Regulation  and 
^onsign:f!':<^n!  under  Department  of 
Transportation  regulatory  policies  and 
procedures  ;44  FR  n0,34:  Febrjary  26. 
1979).  The  eronomic  i.Tipact  of  this 
amendment  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  The  Coast  Guard  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalibm 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  m  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federa'ism  Statement. 

List  of  Subjects  in  33  CFR  Part  165 

1  idcbors.  Marine  safety.  Navigation 
(water).  Vessels,  Waterways. 

Final  Regulation: 

in  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1231.  50  U  S.C.  191;  49 
CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1.  6.04-8, 
and  160.5. 

2.  Section  165.730  is  revised  to  read  as 
follows: 

;  165.730     King  s  Bay.  GA— Regulated 
navigation  area. 

\  -jsseis  .ransiting  in  the  water 
bounded  by  the  line  connecting  the 
following  points  must  travel  no  faster 
than  needed  for  steerageway: 


Latitude 


Longitude 


304-58.5" 

N 

081"29'24.5' 

W 

30  46  44.0" 

N 

08T2918.4' 

w 

3047'35.0' 

N 

081  3016.5 

w 

and  thence  to  the  point  of  beginning.. 

Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Seventh  Coast  Guard  District. 

February  7. 1989. 

|FR  Doc.  89-11394  Filed  5-11-89:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
iFRL-3560-8| 

Approval  and  Promulgation  of  State 
Implementation  Plan;  North  Dakota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  the  revision 
to  the  Implementation  Plan  for  the 
Control  of  Air  Pollution  for  the  State  of 
North  Dakota.  The  revisions  were 
submitted  on  January  26, 1988,  by  the 
Governor  of  North  Dakota.  The 
revisions  established  new  regulations 
and  revised  existing  regulations  and 
procedures  to  make  them  equivalent  ;o 
the  New  Source  Performance  Standards 
(NSPS),  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs), 
Prevention  of  Significant  Deterioration 
(PSD),  Stack  Heights  and  Visibility.  The 
revisions  also  updated  existing  State 
rules  and  provided  new  state  rules  for 
oil  and  gas  production  facilities.  This 
action  only  addresses  the  PSD  rule 
revisions,  the  updating  of  existing  State 
rules  and  the  addition  of  the  new  rules 
for  oil  and  gas  production  facilities.  This 
action  does  not  address  the  new  and 
revised  rules  for  NSPS,  NESHAPs,  Stack 
Heights  or  Visibility.  These  latter  items 
have  been  addressed  in  separate 
actions. 

EPA  proposed  to  approve  this  action 
in  53  FR  48544,  December  1, 1988.  No 
comments  were  received. 
EFFECTIVE  DATE:  The  rule  will  become 
effective  on  June  12,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Ostrand.  Environmental 
Protection  Agency,  Denver  Place,  Suite 
500,  999  18th  Street.  Denver.  Colorado 
80202,  \^m]  291-1«14  FTS  ,=J64-1814. 

•UPPLEMENTARV  INFORMATION:  On 

January  28. 1988.  the  Governor  of  North 
Dakota  submitted  to  EPA  revisions  to 
the  Implementation  Plan  for  the  Control 
of  Air  Pollution  for  the  State  of  North 
Dakota.  The  revisions  established  new 
regulations  and  revised  existing 
regulations  and  procedures  to  make 
them  equivalent  to  NSPS,  NESHAPs, 
PSD,  Stack  Heights  and  Visibility.  The 
revisions  also  updated  various  existing 
State  rules  and  provided  new  state  rules 
for  oil  and  gas  production  facilities.  This 
action  only  addresses  the  PSD  rule 
revisions,  the  updating  of  various 
existing  State  rules  and  the  addition  of 
the  new  rules  for  oil  and  gas  production 
facilities.  A  more  detailed  discussion  of 
the  revisions  follows  below. 


1.  Chapter  33-15-01 — General  Provisions 

The  definition  of  "Trade  waste"  (33- 
1.5-01-04(36))  was  revised  by  adding  the 
term  "wood-containing  preservatives"  to 
the  list  of  what  constitutes  a  "trade 
waste", 

A  change  was  made  in  the 
malfunctions  regulation  (33-15-01- 
13(2)),  Prior  to  this  change,  the 
malfunction  subsection  required 
companies  to  notify  the  State 
immediately  concerning  any  malfunction 
that  was  expected  to  cause  a  violation 
of  any  article  or  other  applicable  rules 
and  regulations  of  the  State.  This  proved 
to  be  unworkable  in  some  situations. 
and,  as  a  matter  of  practice,  the  State 
had  been  requiring  notifications  only  if 
the  malfunction  was  expected  to  last 
greater  than  24  hours  or  if  the  discharge 
of  the  contaminant  posed  an  immediate 
danger.  The  regulations  have  been 
amended  to  require  sources  to  report  a 
malfunction  to  the  State  as  soon  as 
possible  if  the  malfunction  is  expected 
to  last  longer  than  24  hours  and  cause 
the  emission  of  air  contaminants  in 
Violation  of  this  article  or  other 
applicable  rules  and  regulations  of  the 
State,  The  regulation  has  also  been 
amended  to  require  immediate 
notification  to  the  State  for  any 
malfunction  that  would  threaten  health 
or  welfare,  or  pose  an  imminent  danger. 

A  subsection  on  continuous  emission 
monitoring  system  (GEM)  failures  (3,3- 
15-01-13C?))  was  added.  This  addition 
requires  that  when  a  CEM  fails,  an 
alternative  method  acceptable  to  the 
State  for  measuring  or  estimating 
emissions  must  be  undertaken  as  soon 
as  possible.  In  addition,  timely  repair  of 
the  emission  monitoring  system  m'l'^t  be 
made. 

The  State  added  a  new  section  on  the 
confidentiality  of  records  (33-15-01-16) 
to  clarify  the  State's  procedure 
concerning  the  submittal  of  confidential 
information.  This  section  addresses 
public  inspection,  information  submitted 
as  trade  secrets,  accepted  trade  secret 
claims,  rejected  trade  secret  claims, 
appeal  of  nondisclosure  claims, 
retention  of  confidential  information, 
maintenance  of  log,  transm.ittals  of 
confidential  information,  and 
relationship  to  issuance  of  permits. 

2.  Chapter  33-13-02— Ambient  Air 
Quality  Standards 

There  were  numerous  changes  to  this 
Chapter  to  bring  the  wording  of  the 
regulation  up-to-date  and  to  clarify  the 
Air  Quality  Guidelines  the  State  follows. 

The  State  rescinded  several  Ambient 
Air  Quality  Standards  (AAQS)  which 
were  no  longer  used  or  necessary.  The 


rescinded  AAQS  included  settled 
particulate  (dustfall).  coefficient  of  haze, 
reactive  sulfur  (sulfation),  suspended 
sulfate,  sulfuric  acid  mist,  sulfur  trioxide 
or  any  combination  thereof  and 
hydrocarbons. 

The  State  also  amended  its  hydrogen 
sulfide  (IbS)  AAQS.  Prior  to  the 
regulation  change,  there  were  two 
AAQS  for  IfcS.  Both  standards  w-ere 
based  on  ''z  hour  concentrations.  This 
proved  to  be  cumbersome  for  dispersion 
modfchng  purposes,  as  well  as  general 
review  of  monitoring  data.  The  State 
changed  the  ILS  standard  to  a  1-hour 
standard  that  it  believes  is  as  stringent 
as  the  two  Va-hour  standards. 

The  Stale  deleted  Table  2— Methods 
of  .^ir  Contaminant  Measurement. 
Methods  of  measurement  have  been 
incorporated  by  reference  into  33-15-02- 
05,  Methods  of  Sampling  and  Analysis. 

3.  Chapter  3.3-15-03— Restriction  of 
Emission  of  Visible  Air  Contaminants 

The  Stale  added  provisions  into  33- 
15-03-01  thai  require:  (1)  existing 
sources  to  comply  with  the  visible  air 
contaminant  restrictions  for  new 
installations  in  33-15-03-02  v\hen 
technology  and  feasibihty  develop;  and 
(2)  existing  sources  that  install  control 
technology  capable  of  meeting  the 
restrictions  of  3.3-15-03-02  to  meet  those 
restrictions.  The  State  also  added 
provisions  to  allow  parties  aggrieved  by 
the  above  two  items  the  ability  to 
request  a  hearing  before  the  department, 
according  to  .Article  33-22  and  North 
Dakota  Century  Code  Chapter  28-32. 

In  Method  of  Measurem.ent,  33-15-03- 
05,  the  State  defined  "per  hour"  for 
Reference  Method  9.  The  State  also 
added  to  this  subsection  a  sentence  that 
allows  sources  to  use  a  continuous 
opacity  monitor  to  determine 
compliance  with  visible  emission 
standards  when  Reference  Method  9 
opacity  readings  are  not  available 

For  clarification,  additional  minor 
wording  changes  were  incorporated  into 
this  Chapter. 


'f>-- 


4.  Chapter  33-15-04 — Open  Burning 
Restrictions 

Minor  changes  were  adopted  in  33- 
15-04-02.  One  of  these  changes  includes 
the  addition  of  the  requirement  that 
open  burning  comply  with  the  Rural  Fire 
Mitigation  Action  Guide  included  in  the 
North  Dakota  Rural  Fire  Contingency 
Plan. 

Language  in  33-15-04-02(:'|(c)  and 
(8)1  c),  which  restricted  open  burning 
between  three  hours  after  sunrise  and 
three  hours  before  sunrise,  was  omitted. 
Deleting  this  language  allows  open 
burning  during  times  nf  the  day  when 
dampness  and  calm  conditions  prevail. 


and  thus  provides  for  safer  burning 
conditions. 

Language  was  also  added  (33-15-04- 
02(8)(c)  and  (d))  to  restrict  the  burning  of 
liquid  hydrocarbons  near  Class  I  areas  if 
it  will  adversely  affect  the  ambient  air 
or  visibility  of  such  areas,  except  in 
emergencies. 

5.  Chapter  33-15-0.5 — Emissions  of 
Particulate  Matter  Restrirled 

The  State  added  33-1 5-05-01  (2)(b) 
and  33-1 5-05-02(2) (g)  to  provide  a 
mechanism  for  parties  aggrieved  by 
restrictions  applied  on  them  to  request  a 
hearing,  according  to  Article  33-22  and 
North  Dakota  Century  Code  Chapter  28- 
32. 

The  maximum  allowable  emissions  of 
particulate  matter  from  fuel  burning 
equipment  used  for  indirect  heating  (33- 
15-05-02)  was  amended  to  exempt  the 
following  from  the  particulate  standard: 
(1)  sources  with  a  heat  input  of  not  more 
than  ten  million  BTU/hour  and  (2) 
sources  with  multiple  boilers  with  a 
total  aggregate  heat  input  of  not  more 
than  ten  million  BTU/hour.  Previous  to 
this  revision,  the  rule  had  exempted 
sources  with  a  heat  input  of  less  than 
five  million  BTU/hour  or  sources  with 
multiple  boilers  each  with  heat  inputs  of 
five  million  BTU/hour  or  less  and  a  total 
aggregate  heat  input  of  less  than  ten 
million  BTU/hour. 

Subdivision  (f)  was  added  to  33-15- 
05-02  and  requires  existing  sources 
whose  heat  input  is  greater  than  250 
million  BTU/hour  and  who  are  equipped 
with  state-of-the-art  control  technology 
to  comply  w  ith  the  particulate  emission 
limitation  of  the  fossil  fuel-fired  NSPS 
when  directed  by  the  State, 

6.  Chapter  33-15-07— Control  of  Organic 
Compounds  Emissions 

The  State  amended  this  Chapter  to 
correct  the  overlap  that  existed  between 
this  Chapter  and  the  NSPS  Chapter 
concerning  storage  tanks.  Storage  tanks 
are  now  incorporated  in  the  NSPS  for 
storage  tanks  (33-15-12-01(8)). 

",  Chapter  33-1,5-10— Conlrol  nf 
Pesticides 

The  State  added  to  this  Chapter 
paragraph  33-15-10-02(3)  to  highlight 
the  disposal  requirements  for  surplus 
pesticides  and  empty  pesticide 
containers. 

B  Chapter  33-15-11— Pre\cntion  of  Air 
Pollution  Emergency  Episodes 

The  State  made  minor  wording 
changes  in  this  Chapter  to  update  its 
regulations. 


9.  Chapter  33-15-14— Designated  Air 
Contaminant  Sources.  Permit  to 
Construct,  Permit  to  Operate 

This  Chapter  was  amended  by  adding 
alcohol  plants  to  the  list  of  designated 
air  contaminant  sources  (33-15-14- 
01(l)(x)).  A  paragraph  was  also  added 
that  prohibits  permits  to  construct  from 
being  transferred  without  prior  approval 
by  the  State  (33-15-14-02(11)).  The 
permit  to  construct  and  permit  to 
operate  fees  were  compiled  into  one 
section  (33-15-14-04)  and  updated.  The 
fees  were  adopted  as  follows: 

1.  The  filing  fee  of  $75.00  or  Si 00  00 
was  increased  to  Si 50.00  for  all  sources. 

2.  A  new  classification  system  wiis 
developed  based  upon  the  frequency  of 
inspections  and  the  amount  of  staff  time 
spent  on  projects.  Annual  costs  were 
adjusted  based  upon  the  amount  of  staff 
time  involved  with  the  various 
classifications. 

3.  An  addition  was  made  that  allows 
the  State  to  collect  annual  fees  for 
sources  operating  under  a  permit  to 
construct  that  have  not  yet  received  a 
permit  to  operate. 

The  State  also  changed  the  permit 
exemption  limit  (33-15-14-05{l)(!))  and 
(c))  for  fuel  burning  equipment  to  be 
consistent  with  the  language  in  the 
particulate  emission  rate  exemption 
discussed  in  Chapter  33-15-05.  Previous 
to  the  revision,  fuel  burning  equipment, 
other  than  smokehouse  generators, 
which  had  a  heat  input  of  not  more  than 
ten  million  BTUs/hour  (and  bumed 
gaseous  fuels  containing  not  more  than  2 
and  5-tenths  grain  HzS  per  100  standard 
cubic  feet:  or  distillate  oil)  or  one  million 
BTU/hour  (and  bumed  residual  oil):  or 
350,000  BTU/hour  (and  bumed  solid 
fuel),  were  exempt  from  obtaining  a 
permit  to  constmct  or  operate.  The  rule 
has  been  revised  to  exempt  fuel  burning 
equipment,  other  than  smokehouse 
generators,  which  meet  the  following 
criteria: 

(1)  The  aggregate  heal  input  does  not 
exceed  ten  million  BTU/hour. 

(2)  The  total  aggregate  heat  input  from 
all  equipment  does  not  exceed  ten 
million  BTU/hour. 

(3)  The  emissions  from  all  equipment 
do  not  exceed  25  Ions  per  year  of  any 
contaminant. 

Finally,  the  Slate  amended  this 
Chapter  to  correct  the  overlap  ihal 
existed  between  this  Chapter  and  the 
NSPS  Chapter  concerning  storage  tanks. 
Storage  tank  exemptions  are  now 
incorporated  in  the  NSPS  Chapter  (33- 
15-12). 
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notified  on  June  13, 1988  of  such 
interpretations.  In  a  letter  dated  June  Ifi. 
lafla.  Dana  \f    .-  *  Director.  Division  of 


One  further  interpretation  not 
addressed  in  the  [une  13,  1988,  letter  is 
with  resoect  to  the  malfunction 
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bears  no  relationship  to  attainment  or 
maintenance  of  any  NAAQS,  (See  44  FR 


(IS)  On  January  26, 1988,  the  Governor 
of  .North  Dakota  submitted  revisions  to 
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ADDRESSES:  Copies  of  the  State  s 
-     :     ;al  and  other  information  are 
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10.  Chaplin  T3-15-15 — Prp\en!inn  of 
Significani  Deterioration 

T;  :s  Chdpter  was  amended  by 
updating  the  regulations  and  making 
them  consistent  with  Federal 
regulations.  The  stack  height  section 
(33-15-l>-01{3)),  was  revised  by 
deleting  all  the  stack  he'ght  regulations 
from  33-15-15  and  referencing  the  new 
stack  height  Chapter  (33-15-18). 

The  Stale  updated  the  air  quality 
models  subdivision  (33-15-15-01(4)(f](l)) 
by  deleting  the  reference  to  outdated 
EPA  modehng  guidelines  and  inserting 
general  language  on  modeling 
requirements.  Dana  Mount.  Director, 
Division  of  Environmental  Engineering, 
submitted  a  letter  of  interpretation  on 
June  29. 1987.  stating  that  the  general 
language  means  the  applicant  must 
comply  with  the  requirements  of  EPA 
1986  version  "Guidelines  on  ,^ir  Quality 
Models  (Revised)",  EPA  4.50;2-78-027R. 

To  the  subdivision  on  additional 
impact  analyses  (33-15-15-m(04)(i)).  the 
State  added  language  to  require 
evaluation  of  endangered  and 
threatened  species  of  vegetation  and 
wildlife.  To  the  subdivision  on  sources 
impacting  federal  Class  1  areas — 
additional  impacts  (33-15-15-01(4){j)). 
the  State  clarined  the  notice 
requirements  to  the  federal  land 
managers.  To  the  subdivision  on  Public 
Participation  (33-15-15-01(5)).  the  State 
clarified  the  procedures  on  public 
hearings. 

11  Chapter  33-15-lfi— Restriction  of 
Odorous  Ait  Contaminants 

In  this  Chapter,  the  State  made 
wording  changes  to  clarify  the  rules.  The 
changes  allow  a  State-certified  inspector 
to  determine  whether  an  odor  is 
objectionable.  1 

12  Chapter  33-13-20— Control  of 
Emission  from  Oil  and  Gas  Pruduction 
Farilities 

The  State  added  this  Chapter  to 
establish  registration  and  reporting 
requirements  for  oil  and  gas  production 
facilities.  The  registration  and  reporting 
requirements  provide  a  means  to 
determine  if  sources  are  subject  to  PSD 
(33-1S-15).  They  also  provide 
requirements  for  the  control  of 
production  facility  emissions. 

The  State  received  numerous  public 
comments,  as  well  as  comments  from 
EPA.  on  the  draft  regulation  revisions.  In 
some  instances  the  State  amended  its 
regulations  in  addressing  such 
comments.  EPA  feels  the  State  has 
adequately  addressed  all  of  the  public 
cor.Tmen!3.  as  well  as  EPA  comments. 

F.P.A  made  several  interpretations 
regardmg  this  submittal.  The  State  was 


notified  on  June  13. 1988  of  such 
interpretations.  In  a  letter  dated  )une  Ifi, 
1988,  Dana  Mount,  Director.  Division  of 
Environmental  Engineering,  confirmed 
EPA's  interpretations.  The  following  are 
EPA's  interpretations: 

1.  Subsequent  to  the  Slate  revising 
Chapter  3^-15-11,  Prevention  of  Air 
Pollution  Emergency  Episodes.  40  CFR 
51,  Appendix  L,  was  amended  to 
address  PM-10  (see  52  FR  24672.  7/1/ 
87).  The  State  submitted  draft 
regulations  on  March  8. 1988.  EPA 
interprets  the  State's  submittal  of  the 
draft  regulations  as  a  commitment  to 
revise  its  regulations  as  required. 

2.  Subsequent  to  the  State  revising  33- 
15-15.  40  CFR  51.166,  Prevention  of 
Significant  Deterioration,  was  amended 
to  address  PM-10  (see  52  FR  24672.  7/1/ 
87).  As  required  by  Section  110(a)(2)  of 
the  Act,  the  State  must  adopt  and 
submit  to  the  (EPA]  Administrator, 
within  nine  months,  a  plan  to 
implement,  enforce  and  maintain  the 
PM-10  ambient  air  quality  standards. 
The  State  has  submitted  draft 
regulations  to  EPA  and  held  a  public 
hearing  to  address  the  PM-10 
amendments  to  40  CFR  51.166.  EPA 
interprets  the  Stale's  submittal  of  draft 
regulations  and  the  holding  of  a  public 
hearing  as  a  commitment  to  revise  its 
regulations  as  required. 

3.  Subsequent  to  the  State  revising  33- 
15-15,  EPA  promulgated  Supplement  A 
(1987)  to  the  Guidelines  on  Air  Quality 
Models  on  January  8. 1988  (see  53  FR 
392).  Supplement  A  (1987)  adds  four 
additional  models  to  the  Guidelines. 
Because  North  Dakota's  air  quality 
modeling  regulations  [33-15-15-01(4)(f)l 
are  written  in  such  a  manner  as  to  not 
preclude  the  use  of  Supplement  A  (1987), 
EPA  interprets  the  State's  rules  to  mean 
that  Supplement  A  (1987)  and  any  future 
additions  to  the  modeling  guidelines 
promulgated  by  EPA  will  be  utilized  by 
the  State  to  estimate  ambient  air 
concentration  required  under  PSD. 

4.  Regarding  Chapter  33-15-20. 
Control  of  Emissions  from  Oil  and  Gas 
Production  Facilities.  EPA  would  like  to 
point  out  that  it  interprets  the  State's 
requirement  that  demonstrations  must 
be  performed  in  accordance  with  the 
"North  Dakota  Guideline  for  Air  Quality 
Modeling  Analyses"  in  33-15-20-03(3)  to 
mean  that  EPA's  Guidelines  on  Air 
Quality  Models  (Revised)  will  also  be 
followed,  as  appropriate.  EPA  makes 
this  interpretation  because,  even  though 
33-15-20-03(3)  specifically  references 
the  State's  modeling  guidelines,  it  also 
says  that  all  sources  that  emit  greater 
than  250  tpy  must  comply  with  the 
State's  PSD  chapter.  In  the  State's  PSD 
chapter,  EPA  modeling  guidelines  are 
required. 


One  further  interpretation  not 
.iddressed  m  the  [une  13,  198«,  letter  is 
with  respect  to  the  malfunction 
notification  regulation,  33-15-01-13(2). 
EPA  interprets  this  regulation  as  merely 
a  notification  requirement  for  sources 
that  have  a  malfunction  that  can  be 
expected  to  last  longer  than  24  hours 
and  cause  the  emission  of  air 
contaminants  in  violation  of  statutes 
and  regulations.  Additionally.  EP.A 
interprets  that  all  sources  will  rpport  a 
malfunction,  regardless  of  duration,  if  it 
would  threaten  health  or  welfare,  or 
pose  imminent  danger.  Whether  a 
source  is  required  to  report  a 
malfunction  or  not  does  not  obviate 
such  a  source  from  meeting  its 
obligation  to  comply  with  applicable 
emission  limitations  and  federal  and 
State  statutes  and  regulations. 

In  addition  to  the  interpretations 
addressed  in  the  June  13.  1988.  letter  to 
the  State.  EPA  also  requested  the  State 
to  commit  to  correcting  a  few 
discrepancies  found  in  the  PSD 
regulations.  When  EPA  reviewed  the 
draft  submittal  which  addressed  PM-10. 
it  found  a  few  discrepancies  in  the 
State's  PSD  regulations  that  had  not 
been  detected  earlier.  The  discrepancies 
are  as  follows:  (1)  In  33-15-15-01(2)(a). 
the  following  statement  appeared,  "the 
provisions  of  this  Chapter  do  not  apply 
to  those  counties  or  other  functionally 
equivalent  areas  on  a  contam.inant 
specific  basis  that  exceed  the  national 
ambient  air  quality  standard  for  sulfur 
dioxide  or  particulate  matter."  This  is 
incorrect  because  PSD  applies  to  those 
areas  that  have  been  designated 
attainment  or  unclassiiiable  for  any 
National  Ambient  Air  Quality  Standard 
(N.A.AQS)  under  Section  107  of  the  Clean 
Air  Act,  EP.A  pointed  this  out  to  the 
State  and  is  requiring  the  State  to  amend 
this  paragraph  to  say  that  this  Chapter 
applies  to  areas  designated  as 
attainment  or  unclassifiable  for  any 
NAAQS.  (2)  In  33-15-15-01  i6)(dl, 
"subsections  5  and  6"  should  be 
"subsections  5,  6  and  7,  (3)  In  3.3-15-15- 
02(1).  "subdivision  d  or  e  '  should  be 
"subdivision  c  or  d".  Although  these 
discrepancies  were  noted  in  a  submittal 
subsequent  to  the  submittal  EPA  is 
currently  processing,  the  EP.A  required 
the  State  to  commit  to  correct  these 
deficiencies  in  order  to  proceed  with 
this  submittal.  In  a  letter  dated  June  16, 
1988,  Dana  Mount,  Director.  Division  of 
Environmental  Engineering,  committed 
to  correct  such  discrepancies. 

EPA  is  not  approving  or  disapproving 
the  revisions  to  Chapter  33-15-16, 
Restrictions  of  Odorous  Air 
Contaminants,  This  Chapter  is  not  a  part 
of  the  federally  enforceable  SIP.  since  it 


hears  no  relationship  to  attainment  or 
maintenance  of  any  NAAQS,  (See  44  FR 
63102,  November  2,  1979.)  Likewise.  EPA 
has  no  basis  for  approving  or 
disapproving  these  revisions  to  the 
Chapter. 

Final  action:  EPA  hereby  approves  the 
revisions  to  the  Implementation  Plan  for 
the  Control  of  Air  Pollution  for  the  State 
of  North  Dakota  as  submitted  on 
January  26,  1988  (except  for  the 
additions  and  revisions  to  the  NSPS, 
NESHAPs,  Stack  Height  and  Visibility 
regulations  which  are  being  addressed 
in  separate  actions  and  the  odor 
regulation  which  is  not  a  part  of  the 
federally  enforceable  SIP),  with  the 
interpretations  as  discussed  and  the 
understanding  that  the  State  will  correct 
the  discrepancies  noted  in  the  PSD 
regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291, 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Lead.  Nitrogen  dioxide. 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Note;  Incorporation  by  reference  of  tiie 
State  Implementation  Plan  for  the  Stnte  of 
North  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982, 

Authority:  42  U.S.C.  7401-7642. 

Dale:  March  13,  1989, 
James  ).  Soberer, 
Regional  Administrator. 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-(  AMENDED) 

1,  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U,S,C.  7401-7642. 

Subpart  JJ— North  Dakota 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(18)  to  read  as 

follows: 

§52.1820    Identification  of  Plan 

•  «  *  « 

(c)  •   •   * 


(18)  On  January  26, 1988,  the  Governor 
of  North  Dakota  submitted  revisions  to 
the  plan.  The  revisions  established  new 
regulations  and  revised  existing 
regulations  and  procedures, 
(i)  Incorporation  by  reference: 
(A)  Revisions  to  the  Air  Pollution 
Control  Rules  of  the  State  of  North 
Dakota  Chapters  33-15-01.  33-15-02,  33- 
15-03,  33-15-(,)4,  33-15-05.  33-15-07,  33- 
15-10.  33-15-11,  33-15-14,  and  33-15-15. 
inclusive,  and  the  addition  of  a  new 
chapter  33-15-20  which  were  effective 
on  October  1,1987. 
(I  R  Doc  89-11423  Filed  5-11-89:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3565-41 

Approval  and  Promulgation  of 
Implementation  Plan;  State  of  New 
Mexico;  Particulate  Matter  (PMio) 
Group  II  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  Federal  Register  notice 

approves  a  revision  to  the  New  Mexico 
State  Implemenlation  Plan  (SIP)  that 
commits  the  New  Mexico  F-^nvironmental 
Improvement  Division  to  conduct 
particulate  matter  ambient  air 
monitoring,  data  analyses,  reporting, 
and  submittal  of  control  strategies  (if 
any  necessary)  for  the  areas  which  were 
identified  as  particulate  matter  (PMio) 
Group  II  areas  in  the  Federal  Register 
notice  of  August  7, 1987  (52  FR  292383). 
This  revision  is  partially  in  response  to 
the  requirements  of  the  PMio  National 
Ambient  Air  Quality  Standards  that 
were  promulgated  by  the  EPA  in  the 
Federal  Register  notice  of  July  1, 1987  (52 
FR  24634),  This  action  today  only 
approves  the  New  Mexico  PMio  Group  II 
SlPs  (committal  SIPs)  for  the  areas  cited 
in  this  notice.  The  EPA  will  publish  its 
action  on  the  remaining  PMio  SIPs 
(including  Bernalillo  County)  under 
separate  notices  at  a  later  date. 

Today's  notice  is  published  to  advise 
the  public  that  the  EPA  is  approving  the 
New  Mexico  State  PM,o  Group  II  SIPs, 
The  rationale  for  this  approval  is 
contained  in  this  notice, 
DATE:  This  action  will  be  effective  on 
July  11, 1989,  unless  notice  is  received 
within  30  days  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 


AOOPESSES:  Copies  of  the  Slate's 
bubmiitdi  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  al  least  twenty-hours  before  the 
visiting  day. 

SIP  New  Source  Section.  Air  Programs 
Branch,  Air,  Pesticides  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202.  Telephone:  (214) 
655-7214. 

Air  Quality  Bureau.  New  Mexico 
Environmental  Improvement  Division. 
P.O.  Box  968,  Santa  Fe.  New  Mexico. 
Telephone:  (505)  827-0042. 

FOR  FURTHER  INFORMATION  CONTACT: 

M'  ]  Iv  '■-,:••-.  !'  f     ^r   \ -     -ce 

Section,  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue.  Dallas. 
Texas  75202,  Teleph* -^-^  '   '  4)  65S-7214. 

SUPPtEMENTARY  INFORMATION: 

Backgrt)und 

The  Clean  Air  Act  requires  the  EPA 
Administrator  to  set  and  periodically 
reexamine  national  ambient  air  quality 
standards.  Section  108  of  the  Act  directs 
the  Administrator  to  identify 
widespread  pollutants  that  endanger 
public  health  or  welfare  and  to  issue  air 
quality  criteria  for  them.  The  intent  of 
these  air  quality  criteria  is  to  reflect  the 
latest  scientific  information  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  that  may  be  expected  from  the 
presence  of  a  pollutant  in  the  ambient 
air.  In  addition,  section  109  requires  the 
Administrator  to  establish  "primary" 
standards  to  protect  public  health  and 
"secondary"  standards  to  protect  public 
welfare  for  pollutants  identified  under 
section  108.  Once  the  Federal  standards 
have  been  set,  section  110  of  the  Act 
requires  that  States  submit  Slate 
Implementation  Plans  (SIP),  which 
contain  control  measures  needed  to 
attain  the  health  based  standards  within 
specific  statutory  deadlines  and  to 
attain  standards  for  welfare  effects 
within  a  reasonable  time. 

Statutory  JRequirements 

The  Clean  Air  Act  (amended  August 
1977)  establishes  a  joint  State  and 
Federal  program  to  control  air  pollution. 
Under  sections  108  and  109  of  the  Act, 
the  EPA  is  responsible  for  issuing  air 
quality  criteria  and  promulgating 
National  Ambient  Air  Quality  Standards 
(NNAQS).  The  States  have  primary 
responsibility  for  implementing  the 
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and  maintenance  of  the  24-hour  and  annual 
average  PMk-  NAAQS  and  promptiv  notify 


changes,  and  a  request  for  redesignation 


public  is  advised  that  this  action  will  be 
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NAAQS  I'nJpr  %pk  t;on  110  of  the  Act, 
each  State  n.ust  develop  and  submit  to 
EPA  a  plan  that  provides  for  attainment 
and  mainterance  of  each  NAAQS  as 
expeditiously  as  practicable  within 
three  years  of  the  approved  date  of  SIP. 
The  State  is  required  to  adopt  and 
submit  a  SIP  revision  to  the  EPA  within 
nine  months  after  the  promulgation  or 
revision  of  a  primary  NAAQS.  The  EPA 
must  review  each  SIP  and  approve  or 
disapprove  its  provisions.  If  the  State 
fails  to  submit  a  plan,  or  the  EPA  finds 
the  plan  inadequate,  a  Federal  program 
may  be  instituted  in  place. 

In  fulfilling  the  requirements  of  the 
Act.  the  EPA  promulgated  the 
particulate  matter  (PMio)  rules  on  July  1, 
1987.  The  PMio  rules  replaced  the  former 
standards  for  total  suspended 
particulate  matter  (TSP)  with  a  new 
indicator  thdi  includes  particulate 
matters  with  the  aerodynamic  diameters 
less  than  or  equal  to  a  nominal  10 
micrometers  (PMio)  as  measured  by  a 
reference  method  established  by  the 
EPA.  The  new  24-hour  primary  (health- 
based]  standards  limit  PMio  to  150 
micrograms  per  cubic  meter  of  air.  In 
addition  to  the  24-hour  standard,  a  new 
annual  standard  is  set  at  50  micrograms 
;  er  cubic  meter. 

i^M  1  SIP  Requirements 

The  FF.A  irr.plemerlpd  tl'p  F'S'  a 
NAAQS  iir.Jer  sermon  110  :if  the  Act. 
The  States  and  EP.A  began  developing  a 
monitoring  network  in  1983  to  determine 
the  concentrations  of  PMio  at  various 
locations.  Initially,  the  network  targeted 
areas  with  high  concentrations  of  total 
suspended  particulates  (TSP].  Since  the 
quantity  of  good  quality  ambient  PMio 
data  was  limited,  yet  the  States  had  a 
significant  amount  of  TSP  data,  EPA 
developed  a  procedure  for  determining 
the  probability  that  an  area  would 
violate  the  PMio  NAAQS.  The  EPA  has 
placed  all  the  counties  in  the  nation  into 
three  groups  based  on  their  probability 
of  violating  the  PMio  NAAQS.  Under 
this  scheme,  the  area  of  each  state  was 
classified  as  Group  I,  II,  or  III.  The 
Group  I  areas  are  these  areas  with  a 
high  probability  of  not  attaining  the 
standards.  Group  II  are  those  areas 
where  existing  air  quality  data  are  not 
sufficient  to  determine  if  they  are 
attaining  the  standards,  and  Group  III 
areas  are  those  with  a  high  probability 
nf  attaining  the  NAAQS  without 
revisions  to  the  existing  control 
strategies.  The  list  of  PMio  Group  I  and 
Croup  II  areas  was  published  in  the 
Federal  Register  notice  of  August  7. 1987 
(52  FR  29363]. 

The  States  are  required  to  submit  SIPs 
for  all  areas  in  Group  II  within  nine 
months  of  NAAQS  promulgation,  but 


these  SIPs  need  not  contain  full  control 
strategies  and  demonstrations  of 
attainment  and  maintenance.  Instead, 
States  may  submit  "committal"  SIPs  that 
supplement  the  existing  SIPs  with 
enforceable  commitments  to:  (a]  Gather 
ambient  PMio  data,  at  least  to  an  extent 
consistent  with  minimum  EPA 
requirements  and  guidance;  (b)  Analyze 
and  verify  the  ambient  PMio  data  and 
report  24-hour  PMio  NAAQS 
exceedances  to  the  Regional  Office 
within  45  days  of  each  exceedance;  (c) 
When  an  appropriate  number  of 
verifiable  24-hour  NAAQS  exceedances 
becomes  available  or  when  an  annual 
arithmetic  mean  above  the  level  of  the 
annual  PMio  NAAQS  becomes 
available,  acknowledge  that  a 
nonattainment  problem  exists  and 
immediately  notify  the  Regional  Office; 
(d]  within  30  days  of  the  notification 
referred  to  in  (c]  above,  or  within  37 
months  of  promulgation,  whichever 
comes  first,  detemine  whether  the 
measures  in  the  exising  SIP  will  assure 
timely  attainment  and  maintenance  of 
the  primary  PMio  standards,  and 
immediately  notify  the  Regional  Office; 
and  (e)  Within  6  months  of  the 
notification  referred  to  in  (d)  above, 
adopt  and  submit  to  EPA  a  PMio  control 
strategy  that  assures  attainment  as 
expeditiously  as  practicable  but  no  later 
than  three  years  from  approval  of  the 
committal  SIP. 

State  Submission 

The  EPA  has  identified  six  Group  II 
areas  in  the  State  of  New  Mexico; 
namely  Bernalillo,  Dona  Ana,  Grant. 
Sandoval.  Sante  Fe,  and  Taos  counties. 
The  New  Mexico  Air  Quality  Control 
Act  (NMAQCA)  allows,  by  ordinance, 
"A"  class  counties  and  any  municipality 
within  an  "A"  class  county  to  create 
municipal,  county,  or  joint  air  quality 
board  to  administer  and  enforce  the 
provisions  of  the  NMAQCA.  The  City  of 
Albuquerque  and  Bernalillo  county  have 
jointly  established  such  a  board  for 
administration  and  enforcement  of 
NMAQCA  because  Bernalillo  County  is 
an  "A"  class  county.  Therefore,  the  City 
of  Albuquerque  and  Bernalillo  County 
Air  Quality  Control  Board  has  submitted 
a  PMio  Group  II  SIP  through  the 
Governor's  office  for  Bernalillo  county 
that  will  be  processed  by  the  EPA  under 
a  separate  action  at  a  later  date. 

On  August  19. 1988.  the  Governor  of 
New  Mexico  submitted  a  comprehensive 
SIP  revision  for  meeting  the 
requirements  of  the  PMio  program  (52  FR 
24634]  including  the  five  Croup  II  areas: 
Dona  Ana,  Grant.  Sandoval,  Sante  Fe, 
and  Taos  counties.  Before  the 
Governor's  submission,  the  New  Mexico 
Environmental  Improvement  Board 


adopted  part  of  this  plan  revision  on 
July  7.  1988.  and  the  remainder  on  July  8. 
1988.  The  State  regulatory  amendments 
were  filed  on  August  1,  1988.  at  the  State 
Records  Center  and  became  effective 
thirty  (30)  days  after  filing.  The  PMm 
Group  II  SIP  revision  contained  (1)  area 
description,  (2)  monitoring  and  quality 
assurance  plan,  (3)  commitments  on  the 
procedures  and  miles>ones  f^r  meeting 
the  Federal  mandate,  and  (4)  a  letter  of 
commitment  from  the  Director  of  New 
Mexico  Environmental  Improvement 
Division.  The  Director's  letter  fully 
commits  the  State  to  comply  with  the 
PMm  Group  II  requirements,  and  the 
content  of  this  letter  is  stated  below: 

This  letter  is  in  reference  to  PMio  Group  II 
State  Implement=)tinn  PIhh  (SIP) 
requirements.  In  response  to  the  requirements 
of  the  July  1  1987  Federal  Resister  notice  on 
PMio.  the  Environmental  Improvement 
Division  hns  prepared  a  Commiit.ii  SIP  for 
Group  1!  areas.  As  expressed  in  this  SIP 
revision,  the  Division  is  committing  to  carry 
out  all  ret^uired  actions  such  as  monitoring. 
reporting,  emission  inventorj'  development, 
and  other  tasks  necessary  to  satisfy  the  SIP 
requirements  for  PMio  Group  II  areas. 

The  specific  commitments  for 
monitoring,  data  analysis,  and  reporting 
of  the  PMio  Group  II  areas  are  given  m 
the  SIP  and  quoted  as  follows: 

VI,  Commitments  for  Croup  li  areas 
At  the  Group  11  sites  described  above  the 
Division  commits  to  the  following  actions  as 
specified  in    Requirements  for  Group  II 
Areas    in  the  Federal  Register,  52  Fed.  So. 
126.  pp.  24681  (July  1.  19e7|, 

1.  Monitoring:  Unless  a  different  frequency 
is  requested  by  F.P.A.  the  Division  will 
monitor  at  these  sites  during  every  other  24 
hour  period.  Data  collection  will  begin  by 
.August  1,  1988,  All  data  will  be  collected  and 
analyzed  as  expeditiously  as  possible,  .All 
monitoring  will  be  performed  in  accordance 
with  standard  procedures  delineated  m  40 
CFP  Prir1  5.3.    Ambient  Air  Monitoring 
Reference  and  Equivalent  Methods",  and  Piirt 
58.  ■AmbiHnt  Air  Quality  Surveillance  for 
Particulate  Matter". 

2.  Exceedances:  The  Division  will  rrporl 
any  exceedances  of  24-hour  PMm  NAAQS  to 
EPA  Region  VI  within  45  days  of  when  the 
exceedance  becomes  known  to  the  State. 

3.  Nonattainment  Acknowledgment:  The 
Division  will  follow  the  provisions  of  section 
2  of  the  PA/io  SiP  Development  Guideline 
(June  1987)  to  determine  the  attainment 
status  of  the  Group  II  areas  based  on  PM\a 
monitoring  data.  When  it  is  determined  per 
the  above  guideline  that  an  area  is  in 
nonattainment  of  the  24-hour  or  annual  PM:o 
NAAQS.  the  Division  will  acknowledge  the 
nonattainment  status  and  promptly  notify 
EPA  Region  VI. 

4.  SIP  Adequacy  Determination:  Within  30 
days  of  a  notification  to  EPA  Region  VI  of  a 
nonattainment  determination,  or  by  August 
31. 1990.  whichever  comes  first,  the  Division 
will  determine  whether  the  measures  in  the 
existing  SIP  will  assure  timely  attainment 


and  maintenance  of  the  24-hour  and  annual 
average  PM;,:,  NAAQS  and  promptly  notify 
EPA  Region  VI.  In  making  this  determination 
the  Division  will  consider  the  following 
factors: 

(A)  Air  quality  data  will  be  analyzed  to 
determine  if  attainment  can  be  demonstrated 
in  accordance  with  40  CFR  Part  50,  Appendix 
K  or  the  "Guideline  on  Exceptions  to  Data 
Requirements  for  Determining  Attainment  of 
Particulate  Matter  Standards"  in  the  absence 
of  adequate  PM;o  data 

(B)  The  existing  control  strategy  will  be 
reviewed  to  ensure  it  is  fully  implemented 
and  enforced.  This  will  include  a 
determination  as  to  whether  the  provisions  of 
AQCR  801 — Excess  Emissions  During 
Malfunction.  Startup.  Shutdown,  or 
Scheduled  Maintenance  are  adequate  to 
prpvent  circumvertion  of  particulate  matter 
emission  limitations. 

(C)  Emission  inventories  and  source 
limitations  will  be  evaluated  to  determine  if 
increases  from  actual  to  aliowable  emissions 
could  cause  exceedances  of  the  PMio 
NAAQS  By  August  31,  1989.  the  division  will 
prepare  the  necessary  emission  inventory  to 
make  this  determination.  The  inventory  will 
be  prepared  according  to  the  procedures  and 
guidelines  provided  in  the  P\Uo  SIP 
Development  Cuidelines  and  the 
memorandum  of  10/2,/87  from  D.  Tyler  to 
EPA  Regional  Offices, 

It  is  understood  that  ihe  deadline  of  August 
31. 1990  does  not  allow  sufficient  time  for  the 
Division  to  obtain  3  years  of  ambient 
monitoring  data,  which  is  the  minimum  data 
requirement  to  show  attainmrnt  of  the  PMio 
NAAQS  per  40  CER  Part  50,  Appendix  K, 
Therefore,  if  the  Division  determines  in  the 
required  SIP  adequacy  determination  filed  by 
August  31.  1990  that  the  existing  SIP  is 
adequate,  the  conclusion  must  be  viewed  as 
preliminary.  For  this  case,  the  Division  will 
send  an  addendum  to  the  determination  to 
EP.A  within  30  days  of  the  completion  date  of 

3  years  of  PM.o  data.  At  that  time,  should  the 
Division  now  determine  that  the  area  is  in 
fact  nonattainm!-t,  the  Division  will  follow 
the  requirements  of  items  3,  4,  and  5  of  this 
section. 

5.  Control  Strategy:  If  the  Division 
determines  that  a  nonattainment  situation 
exists  and  subsequently  finds  the  existing  SIP 
to  be  inadequate  for  timely  attainment  and 
maintenance  of  Ihe  PMio  N.AAQS.  the 
Division  will  adopt  and  submit  to  EPA  Region 
VI  a  PMu.  control  strategy  within  6  months  of 
the  SIP  adequacy  notification  required  in  item 

4  above.  The  control  strategy  will  assure 
attainment  of  the  PMio  N.AAQS  as 
expeditiously  as  practicable  but  no  later  than 
3  years  from  the  date  EPA  approves  this  PMio 
committal  SIP  revision.  The  Division  may 
request  an  additional  2  years  to  reach 
attainment  for  any  Group  II  site  where 
monitoring  data  has  demonstrated  a 
nonattainment  situation.  The  control  strategy 
will  be  developed  in  accordance  with  PMio 
SIP  Development  Guideline.  EPA-450/2-86- 
001.  June  1987. 

The  Governor's  submission  of  August 
19, 1988.  also  included  the  revisions 
required  for  PMio  Group  III  (i.e.. 
monitoring  network,  other  regulatory 


changes,  and  a  request  for  redesignation 
of  the  total  suspended  particulate  matter 
nonattainment  areas  to  the 
unclassifiable  status);  however,  today's 
action  only  approves  the  PMio  Group  II 
SIPs  (committal  SIPs]  for  the  areas  cited 
earlier  in  this  notice.  The  EPA  will 
publish  its  action  on  the  remaining  PMm 
SIP  (statewide  regulatory  requirements) 
and  the  City  of  Albuquerque/Bemalillo 
County  PMio  SIPs  under  separate 
notices  at  a  later  date. 

Final  Action 

The  EPA  has  reviewed  the  State's 
submittal  and  determined  that  the 
Statecommitments  and  procedures  are 
adequate  for  monitoring,  data  analysis, 
reporting,  and  subsequently  submitting  a 
SIP  revision  (if  any  required)  for  the 
PMio  Group  II  areas.  In  addition,  the 
EPA  finds  that  the  State  commitments 
are  in  conformance  with  the  specific 
requirements  of  the  PMio  Group  II  areas 
of  the  July  1. 1987  Federal  Register 
notice  (52  FR  24634).  However,  the  EPA 
wants  to  clarify  paragraph  number  5  of 
the  State  commitments,  as  quoted  in  this 
notice,  that  refers  to  the  possibility  of 
State  commitments,  as  quoted  in  this 
notice,  that  refers  to  the  possibility  of 
State  requesting  extension  under  section 
110(e)  of  the  Clean  Air  Act  beyond  the 
maximum  three-year  period  allowed  in 
section  110(a)(2)(A)  of  the  Act.  Section 
110(e)  of  the  Act  allows  the 
Administrator  of  EPA  to  grant  a  two- 
year  extension  to  the  State  in  certain 
cases  if  the  requirements  of  this  section 
of  the  Act  arc  satisfied  by  the  State.  "The 
Administrator  can  not  grant  any 
extension  solely  by  a  request  unless  the 
conditions  specified  under  section  110(e) 
are  completely  and  clearly  supported  by 
actual  data,  documentation,  and  other 
evidence  that  the  area  in  question  can 
not  attain  the  PMio  NAAQS  within  the 
three-year  period.  Therefore,  the  EPA, 
with  clarification  stated  above,  is 
approving  the  New  Mexico  PMio  Group 
II  SIP  for  Dona  Ana.  Grant,  Sandoval. 
Santa  Fe,  and  Taos  counties. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  comments  are  received,  the 


public  is  advised  that  this  action  will  be 
effective  on  July  11. 1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(l]  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  11. 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2]). 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
.  substantial  number  of  smalt  entities  (See 
46  FR  8709). 

This  rulemaking  is  issued  under  the 
authority  of  section  110  of  the  Clean  Air 
Act.  42  U.S.C.  7410. 

Lists  of  Subjects  in  40  CFR  Part  52 

Air  pollution  controls.  Particulate 
matter. 

Date:  April  17. 1989. 
Robert  E.  Laytoa  Jr., 
Regional  A  dministrator. 


F  A  F^  T 
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Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

Subpart  GG  — Nf  w  Mexico 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  7401-7642. 

2.  A  new  §  52.1637  is  added  as 
follows: 

§  52.1637    Particulate  Matter  (PM,,)  Group 
II  SIP  commitments. 

(a)  On  August  19. 1988.  the  Governor 
of  New  Mexico  submitted  a  re\  ision  to 
the  State  Implementation  Plan  (SIP)  that 
contained  commitments,  from  the 
Director  of  New  Mexico  Environmental 
Improvement  Division,  for  implementing 
all  of  the  required  activities  including 
monitoring,  reporting,  emission 
inventory,  and  other  tasks  that  may  be 
necessary  to  satisfy  the  requirements  of 
the  PMio  Group  II  SIPs.  The  New  Mexico 
Environmental  Improvement  Board 
adopted  this  SIP  revision  on  July  7  and 
8. 1988. 

(b)  The  State  of  New  Mexico  has 
committed  to  comply  with  the  PMio 
Group  II  State  Implementation  Plan 
(SIP)  requirements,  as  articulated  in  the 
Federal  Register  notice  of  July  1. 1987  (52 
FR  24670),  for  Dona  Ana,  Grant. 
Sandoval,  Santa  Fe.  and  Taos  counties 
as  provided  in  the  New  Mexico  PMio 
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Gri)up  I!  SIPs  In  addition  to  the  SIP.  a 
letter  from  the  Director  of  New  Mexico 

rnvirfinmen!.)!  Improvpment  Division, 
(i.i!''d  Iwiv  15,  1968.  stated  that: 

This  letter  Is  In  referf  ncp  to  PM.«  Croup  II 
SMte  Implementation  Plan  (SIP) 
r'^quiremcnts.  In  response  to  'he  requirements 
'f  the  July  1  19H7  Federal  Re^ster  notice  on 
rs(  ,,  the  En\ir<)nmertii;  Improvprnont 
Division  has  prepared  a  Ccnnii'ial  SIP  for 
Group  II  areas  .As  pvpressed  in  'nis  SIP 
revision,  the  Division  .s  committinj;  to  carry 
out  all  retjUM-pd  acli'"rs  sui.h  as  monilonng. 
roporting.  emission  inventory  development, 
and  other  tasks  necessary  to  satisfy  the  SIP 
p.Kju  ire  menu  for  PMie  Group  II  areas. 

f-T?  Dor  8<Vl  H6fl  FiltMi  .>-:'-aq;  8  4.i  am) 
eiUJMQ  COOC  tMO-SO-M 


40  CFR  Part  261  i 

[3W-FRL-3569-81  ' 

l^iazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 

.Agency. 

action:  Final  Rule. 

summary:  The  F,nvironmental  Protection 
\'irv.r\  (EP.\  or  .Agenry)  today  is 
s'H.-'.t.na  a  f  nal  one-time  exclusion  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261. Jl  and  261  32  for  a  specific 
was'e  senerHted  by  Merck  &  Company. 
inrorpornted,  Elltton,  Virginia.  This 
action  responds  to  a  delisting  petition 
submit'ed  under  40  CFR  260.20.  which 
allows  any  person  'o  petition  the 
.■\dmin:stra'or  to  modify  or  re. oke  any 
provision  of  Parts  260  through  268, 124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Reguldtions.  and  undor  40  CFF 
260.22.  which  specifically  p^ovl■!^'s 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
ha/.irdous  waste  lists. 
EFFECTIVE  DATE:  May  12. 1989 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  L',S. 
Fnvironmen'al  Protection  Agencv,  4in  M 
Street.  SVV  iRonrr.  M242:'),  Washington 
DC  20460,  and  is  available  for  viewing 
f'om  9:00  a  m.  to  4  00  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call"(202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-89-MLEF-FFFFF".  The 
public  may  copy  material  from  any 
regula'ory  docket  at  a  cost  of  S0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  uTiCTri'i  .nf.jrriM'.iijn,  contact  the 
RCRA  Hoilme,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice. 


contact  Linda  Cessar,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW  , 
Washington.  DC  20460,  (202)  475-9828. 
SUPPCEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.3)  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
(1)  that  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (21  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  the  Rulemaking 

Merck  &  Company,  Incorporated 
(Merck),  located  in  Elkton,  Virginia, 
petitioned  the  Agency  for  a  one-time 
exclusion  of  certain  solid  wastes 
generated  at  its  facility  and  contained  in 
an  on-site  fly  ash  lagoon.  After 
evaluating  the  petition,  EP.A  proposed, 
on  September  27. 1988,  to  exclude 
.Mercic  s  waste  from  the  lists  of 
hazardous  waste  under  40  CFR  261.31 
and  261.32  (see  53  FR  37601 ), 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

II.  Disposition  of  Delisting  Petition 

A.  Merck  &  Company,  Incorporated, 
Elkton,  Virginia 

1.  Proposed  Exclusion 

Merck  petitioned  the  Agency  for  an 
exclusion  of  its  incinerator  fly  ash 
contained  in  an  on-site  lagoon.  The  fly 
ash  is  derived  from  and  listed  as  EPA 
Hazardous  Waste  No.  F002.  Merck 
petitioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  of  the  listing.  Merck  further 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason  [i.e..  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
In  support  of  its  petition,  Merck 
submitted  (1]  a  detailed  description  of 
its  manufacturing  and  treatment 
processes,  including  schematic 
diagrams;  (2]  a  list  of  raw  materials  used 
in  the  manufacturing  processes:  (3) 
results  from  total  constituent  analyses  of 
the  fly  ash  contained  in  the  lagoon  for 
methylene  chloride,  1.1,1- 
trichloroethane,  and  certain  other 
hazardous  organic  constituents 
potentially  present  in  the  waste;  (4) 
results  from  EP  toxicity  and  total 


constituent  analyses  for  the  EP  toxic 
metals  and  nickel;  (5)  results  from  tol.ii 
cyanide  analyses;  (6)  mass  balance 
calculations  for  methylene  chloride, 
benzene,  chloroform,  and  xylene  to 
provide  maximum  possible 
concentrations  in  the  fly  ash;  (7)  results 
from  tofal  oil  and  grease  analyses;  (8) 
tost  data  on  the  hazardous  waste 
characteristics  of  the  fly  ash;  and  (4) 
ground-water  monitoring  information 
(analytical  data  and  hydrogeologic 
information)  relevant  to  the  lagoon. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  Merck 
in  support  of  its  petition  and  detprmined 
that  the  hazardous  constituents  found  in 
the  petitioned  waste  would  not  pose  a 
threat  to  human  health  and  the 
environment.  Specifically,  the  Aaency 
used  its  Vertical  and  Horizontal  Spread 
(VHS)  model  and  Organic  Leachate 
Model  (OLM)  to  prerJict  the  potentiid 
mobility  of  the  hazardous  constituents 
found  in  the  petitioned  waste.  The 
Agency  also  evaluated  ground-wuter 
monitoring  information  submitted  in 
support  of  .Merck's  petition.  Based  on 
these  evaluations,  the  Agency 
determined  that  the  constituents  in 
Merck's  waste  would  not  leach  and 
m.igrate  at  concentrations  above  the 
health-based  levels  used  in  delisting 
decision-making.  See  53  FR  37601, 
September  27. 1988,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Merck's  petition  for  the  fly  ash 
contained  in  its  lagoon. 

2.  Agency  Response  to  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  from  one 
interested  party.  The  commenter 
opposed  the  Agency's  proposed 
decision,  indicating  the  Merck  has  not 
submitted  sufficient  evidence  to 
demonstrate  that  its  waste  is  non- 
hazardous.  The  comments  related  to  the 
following  areas:  (1)  Sampling 
procedures/methodologies,  (21 
analytical  method,  detection  limits,  and 
parameters.  (3)  mass  balance 
calculations.  (4)  VHS  model  data  versus 
real  data,  (5)  interpretation  of  ground- 
water monitoring  data,  and  (6)  other 
comments.  The  Agency's  responses  to 
these  comments  are  discussed  in  the 
following  sections. 

a.  Sampling  Procedures/ 
Mt'thodnlofiips.  The  commenter  stated 
that  the  "fixed  grid  "  sampling  technique 
used  by  the  petitioner  for  sample 
location  selection  was  inappropriate 
because  it  did  not  consider  horizontal 
variability.  The  commenter  suggested 
that  sampling  points  should  have  been 
randomly  spaced  on  a  horizontal  grid. 

The  Agency  has  compared  the 
representativeness  of  fixed  grid 


sampling  approaches  like  Merck's  to 
random  sampling.  The  results  of  this 
study,  which  statistically  determined  the 
probability  of  locating  areas  of  high 
concentration  within  a  waste 
management  unit,  demonstrate  that 
fixed  grid  sampling  is  at  least  as  likely 
to  detect  "hot  spots  '  {i.e.,  areas  of  high 
concentrations  of  hazardous 
constituents)  as  random  sampling  (See 
the  RCRA  public  docket  for  this  notice 
for  a  summary  of  this  statistical  study.) 
Therefore,  for  the  fly  ash  lagoon,  the 
.■\grncy  believes  that  the  combined 
results  of  the  fixed  grid  sampling 
conducted  in  1982,  1984.  and  19a,n  are 
sufficiently  representative  of  the  waste 
in  the  lagoon. 

The  commenter  a.'^serted  that  becau.se 
process  changes  occurred  in  the 
wastewater  treatment  system  during  the 
period  in  which  wastes  were  discharged 
til  the  fly  ash  lagoon  (between  1980  and 
1985),  vertical  stratification  of  ash  in 
Merck's  lagoon  is  likelv.  Therefore, 
Merck's  grab  samples  were  not 
representative  of  all  of  the  waste  in  the 
lagoon  and  full-core  samples  should 
have  been  collected. 

Because  of  changes  in  Merck's 
manufacturing  and  treatment  processes 
which  occurred  during  the  life  of  the 
petitioned  unit,  the  Agency  agrees  with 
the  commenter  that  the  petitioned  fly 
ash  may  exhibit  vertical  variability.  The 
Agency  generally  requests  petitioners  to 
collect  full-core  samples  from  such 
potentially  stratified  wastes.  However, 
in  Merck's  case,  the  ash  depth  in  the 
lagoon  averaged  only  16  inches,  with  no 
depth  greater  than  19  inches. 
Furthermore,  it  is  expected  that  the  ash 
in  the  lagoon  is  not  compacted.  For 
these  reasons,  the  Agency  believes  that 
Merck's  grab  sampling  approach 
(dredging  the  ash  layer  with  a  bucket) 
should  have  obtained  material  from  all 
potential  layers  of  the  lagoon  ash  and. 
thus,  represents  any  vertical 
stratification  of  waste  in  the  lagoon. 

b.  Analytical  Methods,' Detection 
Limits  /Parameters,  The  commenter 
stated  that  analytical  methods  used  for 
organic  constituent  analyses  of  Merck's 
waste  did  not  always  conform  with  SW- 
C46  analytical  methods  and  that  Merck 
did  not  provide  any  explanation 
regarding  this  deviation. 

The  Agency  allows  petitioners  to  use 
F.PA-approved  metht.os  other  than  those 
listed  in  "Test  .Methods  for  Evaluating 
Solid  Wastes:  Ph\sical/Chemical 
Methods,"  U.S.  e'PA,  Office  of  Solid 
Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986  (SVV-846].  if  those 
methods  are  appropriate  for  the 
petitioned  waste.  The  Agency  notes  that 
in  cases  where  SW-846  methods  were 


not  used,  Merck  used  EPA-approved 
methods  from  "Methods  for  Chemical 
Analysis  of  Water  and  Waste."  USEPA, 
1979,  or  "Methods  for  Organic  Chemical 
Analysis  of  Municipal  and  .ndustrial 
Wastewater,"  USEPA,  1982.  The  Agency 
believes  that  these  methods  are 
acceptable  for  the  analysis  of  Merck's 
fly  ash. 

The  commenter  stated  that  the 
detection  limits  achieved  by  Merck  for 
the  organic  constituents  exceed  the 
practical  quantification  limits  (PQLs) 
suggested  in  SW-846  for  such  a  waste 
matrix.  The  commenter  also  noted  that 
Merck  was  able  to  quantify 
concentrations  of  benzene  in  the  range 
of  0.006  ppm  to  0.22  ppm  from  carbon 
cake  solids  collected  from  a  carbon  cake 
pit  near  the  lagoon,  but  could  only 
achieve  detection  limits  of  1.0  ppm  for 
the  lagoon  fly  ash. 

As  stated  in  the  proposed  exclusion. 
the  Agency  believes  that  the  detection 
limits  achieved  by  Merck,  obtained 
using  appropriate  analytical  methods, 
re[iresented  at  the  time,  the  lowest 
quantifiable  concentrations  for  the 
organic  constituents.  In  adiiition,  Merck 
provided  mass  balance  demonstrations 
for  methylene  chloride,  benzene, 
chloroform,  and  xylene  to  further  show 
that  these  hazardous  constituents  could 
not  be  preseiu  in  the  waste  at  levels  of 
concern.  The  commenter's  comparison 
of  the  detection  hmits  achieved  for 
analyses  of  carbon  cake  solids  and  the 
Hy  ash  is  not  valid  because  of  the 
differences  between  the  sample 
matrices.  The  Agency  notes  that  it  does 
request  petitioners  to  collect  and 
analyze  additional  representative 
samples  when  the  Agency's  evaluation 
indicates  that  reported  PQLs  were  not 
the  lowest  quantifiable  concentrations 
of  hazardous  constituents  in  the  waste, 
and  when  the  reported  PQI^  indicate 
that  constituents  could  be  present  at 
hazardous  levels.  In  Merck's  case, 
however,  EPA  believes  that  the 
detection  limits  were  adequate. 

The  commenter  also  stated  that  the 
Oily  Waste  Extraction  Procedure 
(OWEPj  should  have  been  used  in  lieu 
of  the  standard  Extraction  Procedure 
(EP)  for  all  leachate  analyses,  because  2 
of  4  samples  collected  by  Merck  in  1985 
had  total  oil  and  grease  (TOG)  levels 
that  exceeded  one  percent.  When  the 
total  oil  and  grease  content  exceeds  one 
percent,  petitioners  are  requested  to 
modify  the  standard  EP  procedure  in 
accordance  with  the  OWEP 
methodology.  (Wastes  having  more  than 
one  percent  total  oil  and  grease  either 
may  have  significant  concentrations  of 
constituents  of  concern  in  the  oil  phase 
which  may  not  be  assessed  using  the 
standard  EP  leachate  procedure,  or  the 


concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
of  metals  from  the  sample.)  The 
commenter  suggested  the  possibility  that 
these  levels  were  not  a  result  of 
laboratory  error,  as  claimed  by  Merck, 
but  were  instead  the  result  of 
unidentified  discharges  to  the  lagoon. 

In  1987.  after  reviewing  the  1985  TOG 
data  and  discussing  the  issue  with 
Merck,  the  Agency  allowed  Merck  to 
provide  additional  sampling  data  to 
demonstrate  that  TOC  levels  in  the  ash 
did  not  exceed  one  percent.  As  a  matter 
of  policy  in  cases  such  as  this,  the 
Agency  allows  petitioners  to  provide 
evidence  to  sufficiently  demonstrate 
that  a  laboratory  error  has  occurred.  As 
noted  by  the  commenter,  the  petitioner 
submitted  data  from  analyses  of  ten 
samples  of  the  waste  that  were 
analyzed  for  TOG  in  1987.  The  TOG 
levels  in  these  samples  ranged  from 
0.0019  to  0.135  percent.  Based  on  these 
results  and  the  TOG  levels  (0.63. 0.33, 
and  0.49  percent)  for  the  three 
representative  samples  of  the  waste  thai 
were  collected  and  analyzed  for  TOG  in 
1984,  the  Agency  maintains  its  belief 
that  the  1985  TOG  data  were  most  likely 
a  result  of  laboratory  error.  Regardless 
of  the  source  of  the  oil  and  grease  in  the 
waste,  which  the  Agency  beUeves  could 
be  attributed  to  de  minimus  losses  of  oil 
and  grease  from  normal  manufacturing, 
maintenance,  and  transportation 
operations  as  suggested  by  the 
petitioner,  we  believe  Merck  has 
demonstrated  that  the  TOG  content  of 
the  waste  is  less  then  one  percent. 
Furthermore,  the  Agency  is  not  aware  of 
any  discharges  to  the  lagoon  which 
would  contain  significant  levels  of  oil 
and  grease,  nor  did  the  commenter 
suggest  what  the  "unidentified  sources 
of  oil  and  grease"  could  be. 

The  commenter  suggested  that  the 
analytical  work  requested  of  the 
petitioner  was  incomplete  because  ail 
collected  samples  were  not  analyzed  for 
the  EP  leachate  and  total  constituent 
concentrations  of  the  EP  metals,  nickel 
and  cyanide:  total  constituent 
concentrations  of  hazardous  organic 
constituents  potentially  present  in  the 
waste;  TOG  content;  and  the 
characteristics  of  ignitability.  reactivity, 
and  corrosivity. 

Merk's  fly  ash  lagoon  dimensions  are 
100  feet  by  200  feet.  According  to 
standard  delisting  protocol  provided  in 
"Petitions  to  Delist  Hazardous  Wastes — 
A  Guidance  Manual."  U.S.  EPS.  Office 
of  Solid  Waste.  (EPA/53O-SW-85-003), 
April  1985,  petitioners  like  Merck,  with 
lagoons  of  less  than  40.000  square  feet, 
are  required  to  conduct  analyses  on  at 
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least  four  representative  samples  The 
1982  samples  were  determined  not  to  be 


changed  during  this  period.  The  process 
changes  that  occurred  between  1982  and 


(DRE)  of  99.99  percent  for  hazardous 
waste  incinerators  is  a  RCRA 
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The  Agency  recognizes  that  the  total 
constituent  concentration  of  methylene 
chloride  exceeds  the  delisting  health^ 


actual  ground-water  monitoring  data  for 
these  constituents. 
The  Agencv  has  already  addressed 


actual  ground-water  monitoring  data  to 
fully  evaluate  (not  to  verify)  the  impacts 
of  the  disposal  of  Merck's  waste.  Both 
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least  four  representative  samples  The 
1982  samples  were  determmed  not  to  be 
fully  representative  of  the  waste, 
therefore  all  of  the  analyses  performed 
in  1982  were  repeated  on  representative 
samples  collected  in  1984  and  1985. 
These  analyses  included;  EP  leachate 
and  total  constituent  analysis  for  the  EP 
toxic  metals  and  nickel,  total  constituent 
analysis  for  cyanide,  total  constituent 
analysis  for  hazardous  oraanic 
constituents  potentially  present  in  the 
waste,  total  oil  and  grease  analysis,  and 
the  determination  of  ignitability. 
reactivity,  and  corrosivity,  TOG 
jnalyses  were  only  performed  on  the 
1984  and  1985  samplf^s  because  the 
Agency  did  not  initiate  the  use  of  the 
OWEP  for  oily  waste  matrices  until 
1984,  Additional  TOG  analyses  were 
requested  m  1987  to  confirm  that  TOG 
d:d  not  ex.':ped  one  percent.  Therefore, 
the  Agency  believes  that  Merck's 
analyses  are  complete  and  fully 
characterize  the  waste. 

c.  Mass  Balanre  Calculations.  The 
commenter  stated  that  the  96.1  percent 
Biochemit;al  Oxygen  Demnnd  (BOD) 
removal  rate  assumed  by  Merck  for  the 
wastewater  treatment  system  was  not 
apprupridte  because  of  the  changes  in 
Merck's  wastewater  treatment 
processes  which  occurred  between  1980 
and  1985  Instead,  the  commenter 
believed  the  lowest  BOD  removal  rate  in 
►■ffpct  during  this  period  should  be  used 
in  the  mass  balance  calculations  in 
order  to  quantify  the  maximum 
concentrations  of  constituents  in  the 
waste.  (The  Agency  notes  that  Merck 
justified  the  use  of  this  removal  rate  in 
the  mass  balance  calculations  by  citing 
the  EPA's  Effluent  Guidelines  for  the 
['harmaceutical  Industry,  which  states 
that  the  average  removal  rate  for  a 
direct  discharge  biological  system  for 
priority  pollutant  solvents  is  96.1 
percent.  Furthermore,  Merck  claims  that 
•heir  wastewater  treatment  is  state-of- 
the-art  and  consistently  averages  96-98 
percent  removal  for  priority  pollutant 
solvents.) 

As  a  result  of  this  comment,  the 
.Agency  re-evaluated  Merck's  mass 
balance  demonstration  with  respect  to 
conditions  of  the  wastewater  treatment 
system  as  it  existed  in  1982.  when  the 
petition  was  submitted.  The  only 
process  change  that  occurred  prior  to 
1982  was  the  removal  in  March,  1981  of 
1  1,1  trichloroethane  from  the  list  of 
materials  influent  to  the  wastewater 
treatment  plant.  Because  no 
modifications  were  made  to  the 
operation  of  the  wastewater  treatment 
system  between  1980  and  1982.  the 
Agency  believes  that  removal  efficiency 
for  priority  pollutants  would  not  have 


chang'-^d  daring  this  period.  The  process 
changes  that  occurred  between  1982  and 
1985  most  likely  would  have  increased 
the  removal  of  the  organic  constituents 
which  were  considered  in  the  mass 
balance  demonstration  For  example. 
Merck's  removal  of  the  primary 
sedimentation  basin  and  rough  trickling 
filters  in  1983  eliminated  those  sludges 
influent  to  Merck's  sludge  handling 
system  that  would  have  had  the  highest 
concentrations  of  organic  constituents 
(See  the  RCRA  public  docket  for  the 
proposed  notice  for  a  detailed 
discussion  of  Merck's  wastewater 
treatment  process  modifications.)  In 
addition,  the  Agency  believes  that  the 
96.1  percent  removal  in  the  mass 
balances  is  acceptable  for  the  entire 
period  for  the  following  reasons: 

•  Data  from  the  sludge  partitioning 
analysis  for  municipal  wastewater 
treatment  plants  similar  to  Merck's. 
presented  in  the  "Report  to  Congress 
on  the  Discharge  of  Hazardous  Waste 
to  POTWs."  USEPA,  Office  of  Water. 
1986,  shows  that  the  following 
percentages  of  these  constituents  are 
transferred  from  influent  to 
acclimated  sludge:  methylene  chloride 
(14  percent),  benzene  (2  percent), 
chloroform  (2  percent),  and  xylene  (15 
percent). 

•  Because  all  four  constituents  are 
volatile,  it  is  highly  likely  that  a 
significant  percentage  of  these 
constituents  were  air  stripped  during 
the  equalization  and  neutralization 
stages  prior  to  biological  treatment. 

•  Due  to  the  volatility  of  these 
constituents,  additional  removal  was 
undoubtedly  achieved  in  the  sludge 
handling  system,  where  waste  sludge 
was  treated  for  several  days  in 
aeration  basins. 

The  Agency  also  reexamined  the  mass 
balance  for  methylene  chloride,  the 
constituent  that  generated  a  compliance 
point  concentration  closest  to  its  level  of 
regulatory  concern.  To  clearly 
understand  the  impact  of  BOD  removal 
rate  on  the  methylene  chloride  mass 
balance  demonstration,  the  Agency 
back-calculated  the  BOD  removal  rate 
necessary  to  ensure  that  methylene 
chloride  levels  at  the  compliance  point 
are  below  the  corresponding  health- 
based  level  used  in  delisting 
decisionmaking.  The  Agency  calculated 
this  "necessary"  removal  rate  to  be  72.5 
percent,  which  is  significantly  less  than 
the  96.1  percent  removal  raie  expected 
to  be  achieved  by  Merck's  wastewater 
treatment  system.  (See  the  RCRA  public 
docket  for  today's  notice  for 
documentation  of  these  calculations.) 

The  commenter  stated  that  a 
destruction  and  removal  efficiency 


(DRE)  of  99.99  percent  for  hazardous 
waste  incinerators  is  a  RCRA 
performance  goal  that  is  not  easily 
achieved  and  that  most  incinerators  do 
not  meet  this  level  without  modification. 

The  Agency  believes  that  most 
incinerators  can  readily  achieve  a  DRE 
of  99.99  percent  for  organic  constituents 
in  fly  ash  and  many  achieve  99.99 
percent.  For  multiple-hearth  incinerators 
such  as  Merck's,  that  are  designed  to 
both  burn  and  volatilize  organic 
constituents,  the  assumption  of  99.99 
percent  destruction  is  reasonable,  as 
documented  in  several  sources. 
incluJing  the  "Background  Document  for 
Kiln  Regulatory  Impact  Analysis. " 
USEPA,  Office  of  Solid  Waste.  1^84. 
These  sources  verify  that  a  99  99  percent 
DRE  is  commonly  achieved  for  volatile 
organic  constituents  such  as  methvlene 
chloride,  benzene,  chloroform,  and 
xylene,  as  measured  in  the  resulting  fly 
ash. 

In  order  to  address  this  comment 
further  and  to  illustrate  clearly  the 
impact  of  DRE  on  Merck's  mass  balance 
demonstration,  the  Agency  reexamined 
Merck's  mass  balance  demonstrations 
using  a  less  stringent  DRE  of  99.9.  This 
DRE  was  achieved  for  volatile  organic 
constituents  by  virtually  all  k'ln 
incinerators  test,-;d  to  support 
preparation  of  the  "Background 
Document  for  Kiln  Regulatory  Impact 
Analysis"  described  above  For  this 
DRE,  the  ompliance-point 
concentrations  of  methylene  chloride, 
benzene,  chloroform,  and  xylene  were 
calculated  as  presented  in  Table  1. 

TABLE  1 

VHS  Model:  Compiiance-Pomt  Cor^cemratiops  (ppm) 
Fly  Ash  (Assuming  99  9  Percent  Destruction  Etti- 
ciency) 


Constituents 

CompHance- 

Point 

Concentrattons 

Levels  Of 
Regulatory 
Concern ' 

Methylene 

Chloride 

Chloroform 

Benzene  

0  0010 
0  0001 
0.0001 
0.0005 

0.0047 
0.0057 
0005 

Xylene 

70. 

'  See  'Docket  Report  ory  Health  based  Regulatory 
Leve<s  and  Solubilities  Used  m  the  Evaluation  of 
Delisting  Petitions.  June  8  1988.  located  in  the 
RCRA  Public  Docket 

As  shown,  the  compliance-point 
concentrations  of  these  constituents, 
assuming  a  DRE  of  99.9  percent,  are  still 
below  the  delisting  health-based  levels 
of  concern. 

The  commenter  noted  that  the  mass 
balance  calculation  for  methylene 
chloride  yields  a  total  methylene 
chloride  concentration  in  the  waste  that 
exceeds  the  level  of  regulatory  concern. 


The  A.gency  recognizes  that  the  total 
constituent  concentration  of  methylene 
chloride  exceeds  the  delisting  heal'h^ 
based  level  and  indirectly  noted  so  by 
the  data  presented  in  the  proposed 
exclusion  (see  53  FR  37604).  However, 
the  Agency  does  not  believe  it  is 
appropriate  to  evaluate  McTck's  wiiste 
by  comparing  the  total  constituent 
concentration  of  methylene  chloride  to 
the  delisting  health-based  level  used  for 
consumption  of  ground  water.  The 
Agency's  evaluation  of  Merck's  waste  is 
based  on  the  leachability  of  hazardous 
constituents  from  the  ash  and  the 
ultimate  environmental  fate  and 
transport  of  these  constituents.  The 
Agency  used  the  Organic  Leachate 
Model  (OLM)  to  predict  the  leachable 
portion  of  the  organic  constituents  in  the 
waste.  The  results  of  the  OLM  analyses 
were  used  with  the  Agency's  vertical 
and  horizontal  spread  (X'HS)  model  to 
determine  compliance-point 
concentrations.  As  presented  in  the 
September  27, 1988  proposed  exclusion. 
the  calculated  compliance-point 
concentration  for  methylene  chloride  is 
0.00019  ppm  which  is  below  the  delisting 
health-based  level  of  0.0047  ppm, 

d.  VHS  Modeling  Data  versus  Real 
Data.  The  commenter  stated  that  due  to 
unreasonable  assumptions  in  the  mass 
balance  calculations,  the  input  data 
used  by  EPA  for  the  OLM/VHS  models 
led  to  an  underestimation  of  the 
potential  for  contamiination  from  the 
lagoon.  To  support  this  assertion,  the 
commenter  provided  a  comparison  of 
the  calculated  compliance-point 
concentrations  for  chloroform,  benzene, 
xvlene.  arsenic,  lead,  and  nickel,  and 


actual  ground-water  monitoring  data  for 
these  constituents. 

The  Agency  has  already  addressed 
the  commenter's  criticism  of  the  mass 
balance  calculations.  As  noted 
previously,  the  Agency  believes  that  the 
mass  balance  calculations  were  valid 
and  were  appropriate  input  parameters 
for  the  OLM/VHS  models. 

The  Agency  uses  models  such  as  the 
OLM  and  VHS  model  to  estimate  the 
potential  migration  of  hazardous 
constituents  from  the  unregulated 
disposal  of  petitioned  wastes.  The 
Agency  also  considers  any  other 
available  information,  such  as  ground- 
water monitoring  data  relevant  to  the 
petitioned  waste,  to  characterize  the 
impact  on  ground-water  quality  (if  any) 
from  the  disposal  of  the  waste.  Because 
of  the  differences  between  the 
hypothetical  VHS  landfill  and  Merck's 
fly  ash  lagoon  and  other  site-specific 
conditions  [e.g.,  the  compliance  point 
assumed  by  the  VHS  is  a  well  500  feet 
downgradient  from  the  unit,  while  the 
wells  monitoring  the  unit  are  much 
closer),  the  Agency  recognizes  that  the 
calculated  compliance-point 
concentrations  for  Merck's  waste  would 
not  necessarily  correspond  directly  with 
ground-water  monitoring  data. 
Furthermore,  the  VHS  model  does  not 
consider  impacts  on  ground-water 
quality  associated  with  wastes  other 
than  the  petitioned  wa.ste  [e.g..  alternate 
sources  of  contamination).  In  this  case, 
the  Agency  believes  that  ground-water 
quality  beneath  the  petitioned  unit  is 
being  affected  by  releases  from  other 
solid  waste  management  units  at  this 
facility.  Therefore,  the  Agency  used 
VHS  model  results  in  conjunction  with 


actual  ground-water  monitoring  data  to 
fully  evaluate  (not  to  verify)  the  impacts 
of  the  disposal  of  Merck's  waste.  Doth 
the  calculated  compliance-point 
concentrations  for  all  constituents  and 
the  actual  ground-water  concentrations 
for  all  constituents  except  benzene 
(discussed  below)  are  below  the 
Agency's  levels  of  regulatory  concern. 

e.  Interpretation  of  Ground-  Water 
Monitoring  Data.  In  the  proposed 
exclusion,  the  Agency  stated  that  it  had 
reviewed  six  rounds  of  ground-water 
monitoring  data  for  Merck's  fly  ash 
lagoon.  The  ground-water  monitoring 
data  were  collected  from  seven  wells, 
three  upgradient  (MW-14  through  MW- 
16)  and  four  downgradient  (MW-17 
through  MW-20)  of  the  fly  ash  lagoon, 
that  are  monitored  in  compliance  with 
40  CFR  Part  265.  Subpart  F 
requirements.  (Figure  1  presents  a  map 
of  the  site,  including  the  location  of 
waste  management  units  and  ground- 
water monitoring  wells.)  The  Agency 
stated  that  review  of  the  six  rounds  of 
data  indicated  that  the  concentrations  of 
all  hazardous  constituents  analyzed 
pursuant  to  Subpart  F,  except  benzene, 
were  below  the  Agency's  delisting 
health-based  levels  of  concern  or 
acceptable  method  detection  limits.  In 
the  proposed  exclusion,  the  Agency 
presented  ground-water  monitoring  data 
for  benzene  which  showed  that  a  single 
ground-water  sample  collected  from 
downgradient  well  MW-17  on 
December  15, 1986  contained  benzene  at 
a  concentration  of  0.006  ppm,  which 
exceeds  the  Agency's  0.005  ppm  level  of 
concern  for  benzene. 
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Flgur*  1.  Location  of  F!y  Ash  Lagoon  In  Relation  to  Other 
Suspected  Sources  of  Benzene 


In  the  proposed  exclusion,  the  Agency 
stated  that  it  believes  that  tlie  petitioned 
waste  is  not  the  source  of  elevated 
concentrations  of  benzene  in  ground 
water.  The  Agency's  justification  for  this 
conclusion  is  two-fold.  First,  benzene 
was  not  detected  in  representative 
samples  of  the  petitioned  waste  and  is 
not  expected  to  be  present  in  the 
petitioned  waste  at  significant 
concentrations  (based  on  mass  balance 
calculations  which  consider  both  the 
destruction  efficiency  of  the  incinerator 
which  generated  the  fly  ash  and  the 
removal  efficiency  of  Merck's 
wastewater  treatment  system).  In 
addition,  the  Agency  believes  that 
Merck  sufficiently  demonstrated  that 
other  solid  waste  management  units  m 
the  vicinity  of  the  fly  ash  lagoon  (f  .^c  .  an 
unlined  landfill  and  an  unlined  carbon 
cake  pit)  are  likely  sources  of  the 
benzene  detected  in  ground  water.  The 
proposed  exclusion  presented  benzene 
analyses  for  solid  samples  collected 
from  the  carbon  cake  pit  and  benzene 
analyses  for  ground-water  samples 
collected  from  well  HE-8,  which  is 
located  adjacent  to  the  carbon  cake  pit. 
The  proposal  further  reported  that 
benzene  was  detected  in  ground  water 
collected  from  well  HE-8  at 
concentrations  exceeding  the  Agency's 
level  of  regulatory  concern  for  benzene 
(O.OCSppm). 

The  single  interested  party 
commenting  on  the  proposed  exclusion 
submitted  a  number  of  comments 
regarding  the  Agency's  interpretation  of 
Merck's  ground-water  monitoring  data. 
These  comments,  and  the  Agency's 
responses,  are  presented  in  the 
following  discussions. 

The  Agency 's  Use  of  Ground-  Water 
Monitoring  Data  from  Well  HE-8.  The 
commenter  believed  that  the  Agency's 
conclusion  regarding  other  likely 
sources  of  benzene  in  ground  water 
m.ust  have  been  based  on  the  fact  that 
benzene  was  detected  in  well  HE-8  at 
the  0.005  ppm  level,  The  commenter 
maintained  that  this  conclusion  is 
unfounded  for  several  reasons.  First,  the 
commenter  stated  that  the  petitioner 
was  informed  on  September  15,  1986 
"that  well  HE-8  was  not  an  appropriate 
monitoring  well  because  the  water  table 
map  included  in  the  Part  B  permit 
application  indicated  that  this  well  was 
not  upgradient  of  the  lagoon".  Second, 
the  commenter  suggested  that 
comparisons  between  well  HE-fl  and  the 
fly  ash  lagoon's  monitoring  well  network 
are  inappropriate  because  the  well 
screens  are  not  comparably  situated  and 
the  well  screens  are  of  differing  lengths. 
Third,  the  commenter  claimed  that  well 
HE-8  is  constructed  in  an  area  which  is 


geoiogicaily  different  from  that  in  which 
wells  monitoring  the  fly  ash  lagoon 
(wells  MW-14  through  MW-20)  are 
constructed. 

The  Agency  wishes  to  clarify  that  its 
conclusion  that  other  sources  of  benzene 
contamination  exist  at  the  facility  is  not 
based  solely  on  ground-water 
monitoring  data  from  w  ell  HE-8.  The 
Agency  believes  that  the  landfill  is  a 
reasonable  source  of  the  benezene 
detected  in  the  wells  downgradient  of 
the  fly  ash  lagoon  for  two  reasons.  First, 
as  stated  in  Merck's  petition.  Merck 
informed  the  Agency  that  from  1941  to 
1980  the  landfill  received  most  of  the 
solid  waste  generated  at  the  Merck 
facility,  including  tar  wastes  from 
solvent  recovery  processes.  Although 
Merck  has  not  specifically  determined 
that  benzene  is  present  in  the  landfill. 
the  Agency  believes  there  is  reasonable 
basis  to  conclude  that  wastes  containing 
benzene  were  disposed  of  in  the  landfill, 
because  Merck's  solvent  recovery 
processes  are  known  to  produce  wastes 
containing  benzene.  Second,  the  fly  ash 
lagoon's  downgradient  wells  are  located 
on  or  near  a  subsurface  fracture  '  on 
which  the  landfill  is  also  located.  The 
fracture  could  provide  a  preferential 
path  along  which  contaminated  ground- 
water emanating  from  the  landfill  could 
flow  or  migrate 

in  response  to  the  first  comment 
concerning  well  HE-8,  the  Agency 
reviewed  the  water-level  contour  map  ^ 
from  Merck's  Part  B  permit  application 
referred  to  by  the  commenter.  This 
review  revealed  that  the  water-level 
contour  map  was  constructed  using 
water  levels  measured  in  wells  which 
comprise  an  older  well  system  no  longer 
used  to  monitor  the  fly  ash  lagoon.  (The 
present  monitoring  system  at  the  fiy  ash 
lagoon  (wells  MW-14  through  MW-20) 
did  not  exist  in  September  1986  when 
Merck  was  informed  by  the  State  that 
well  HE-8  was  not  an  appropriate 
upgradient  monitoring  well.)  The  wells 


'  ^r;iL!urp  is  a  general  term  for  any  break  in  a 
roi  k  In  karst  lerrams.  fractures  may  be  enlarged 
nhen  water  causes  chemical  dissolution  of 
larbonale.  Fractures  are  typically  concentrated  in 
zones.  Fracture  zones  often  have  hydraulic 
conductivities  greater  than  that  of  adjacent  rock 
[e.g..  statistical  studies  of  wells  located  in  carbonate 
terrain  have  shown  that  wells  located  on  fractures 
have  grpaler  yield  ihan  those  not  located  on 
fractures)  (see  Siddiqui  and  Parizck.  1971.  in  the 
RCRA  public  docket.)  In  its  petition.  Merck 
provided  confirmation  of  the  existence  of 
subsurface  fractures  at  their  Elkton  facility.  (For 
further  detail,  see  correspondence  from  the 
petitioner  to  Suzanne  Rudzinski.  EPA.  dated 
December  IB,  1987.  in  the  RCRA  public  docket.) 

»  A  water-level  contour  map  depicts  lines  (called 
equipotenlial  lines)  which  connect  points  of  equal 
water-level  elevation  or  head.  Ground-water  flow  Is 
usually  assumed  perpendicular  to  equipotential 
lines.  As  a  result,  water-level  contour  maps  can  be 
used  to  determine  direction  of  ground- water  flow. 


on  which  the  water-le\  ei  ccniuur  n:dp  is 
based  have  five-foot  well  screens  that 
are  placed  within  an  inter\  al  from 
approximately  936  feet  to  952  feet  in 
elevation  '  (23  to  42  feet  below  land 
surface).  Well  HE-8  also  has  a  five-fool 
screen,  but  the  interval  over  which  the 
screen  is  placed  is  much  deeper 
(approximately  894  to  904  feet  in 
elevation,  or  74  to  84  feet  below  land 
surface).  It  is  generally  inappropriate  to 
contour  or  compare  water  levels 
measured  in  wells  that  are  screened  at 
different  elevation.  Therefore,  the 
Agency  does  not  believe  that  it  is  useful 
to  use  the  water-level  contour  map  in 
the  Part  B  permit  application,  which 
represents  ground-water  flow  as 
measured  in  shallow  monitoring  wells, 
to  establish  whether  well  HE-8  is 
upgradient  of  the  fiy  ash  lagoon. 

Nevertheless,  the  Agency  re-evaluated 
whether  the  carbon  cake  pot  is 
upgradient  of  the  wells  downgradient  of 
the  fiy  ash  lagoon  and  again  concluded 
that  the  pit  is  indeed  upgradient.  Based 
on  water  levels  measured  in  the  deeper 
(80-foot)  wells  presently  used  to  monitor 
the  fiy  ash  lagoon  (MW-14  through 
MW-20)  and  expected  fiow  along  the 
subsurface  fracture,  EPA  believes  that 
ground  water  flowing  beneath  the 
carbon  cake  pit  could  intercept  the 
downgradient  wells  directly  and/or  via 
the  subsurface  fracture  along  which 
wells  MW-17,  MW-18  and  MW-19 
appear  located. 

The  commenter's  second  concern  is 
that  comparisons  between  data  from 
well  HE-8  and  the  monitoring  system  for 
the  fiy  ash  lagoon  are  inappropriate  due 
to  differences  in  the  way  the  wells  are 
screened.  The  Agency  agrees  that 
ground-water  monitoring  data  from  the 
fly  ash  lagoon's  present  monitoring 
system  cannot  be  strictly  compared  to 
data  from  well  HE-8  because  the  length 
of  HE-8's  well  screen  (5  feet)  is  much 
shorter  than  those  of  the  fly  ash  lagoon 
monitoring  wells  (40  feet).  However, 
data  for  well  HE-8  indicate  that  a 
source  other  than  the  fiy  ash  lagoon 
(ostensibly  the  carbon  cake  pit)  has 
contaminated  the  ground  water  in  the 
geological  unit  in  which  (and  to  the 
depth  at  which)  the  downgradient  wells 
monitoring  the  lagoon  are  screened. 
Specifically,  samples  collected  from  well 
HE-8  contained  as  much  as  0.26  ppm 
benzene.  Therefore,  the  Agency  believes 
that  the  benzene  contamination  present 
in  well  HE-8  demonstrates  the  existence 
of  a  contaminant  source  which  is 
apparently  upgradient  of  the  lagoon's 
downgradient  wells. 


»  All  elevations  are  reported  as  elevation  above 
mean  sea  level. 
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The  Agency  believes  the  commenter's       downgradient  wells  as  confirmation  that      benzene  concentrations  in  the  fly  ..'sb 
third  concern  regarding  the  difference  there  has  been  a  hazardous  release  from      lagoon  waste  are  not  of  concern 
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Suzanne  Rudzinski,  EPA,  dated 
December  18, 1987,  in  the  RCRA  pul 


iSec  lianshaw  and  Back.  1979,  in  the 
RCRA  public  docket  for  this  rule.) 


at  the  well.  The  Agency  does  not  believe 
that  it  is  necessary  to  obtain  and  review 
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The  Agency  believes  the  commenler's 
third  concern  regarding  the  difference 
between  the  geology  of  the  area  in 
which  well  HE-8  is  constructed  and  the 
geology  of  area  in  which  wells  MW-14 
through  M\V-20  are  constructed  is 
unsupported.  WV-li  HE-6  is  screened  to 
approximately  the  same  depth  as  the  fly 
ash  lagoon  monitoring  wells  (84  feet). 
!'.;r'hennorf'.  based  on  well  logs,  HE-fl  is 
screened  in  the  same  geologic  unit  in 
which  the  downgradient  wells  MR-17, 
MVV-ia  MW-19,  and  MW-20  are 
screened  [i.e..  the  limestone/dolomite  of 
the  upper  surface  of  the  Elbrook 
formation). 

Concerns  Regarding  the  Ground- 
water Monitoring  System.  The 
commenter  asserted  that,  when  wells 
MW-14  through  MW-20  were  installed, 
both  the  Virginia  Department  of  Waste 
Management  (VDWM)  and  EPA  Region 
lil  allowed  longer  (40-foot)  screens 
stdting  that  such  wells  would  be 
suitable  only  for  detection,  not 
quantification,  of  ground-water 
contamination  at  the  fly  ash  lagoon. 

The  Agency  acknowledges  that  the 
screened  intervals  for  the  fly  ash  lagoon 
monitonng  wells  are  long,  and  that  the 
greater  sampling  interval  allowed  by  the 
longer  well  screens  may  act  to  dilute 
contaminants  associated  with  a 
vertically  discrete  cont;)minant  plume. 
However,  because  ground-water  flow  in 
fractured  karst  terrain  (like  that  at  the 
Merck  facility)  is  expected  to  occur 
primarily  in  fractures  and  solution 
channels,  the  longer  screened  intervals 
could  make  the  detection  of 
contaminants  more  likely  by  increasing 
the  chance  that  the  wells  will  potentially 
intercept  paths  of  preferential  flow  from 
the  fly  ash  lagnon. 

The  commenter  claimed  that  because 
the  monitonrg  system  was  installed  in 
accordance  with  the  Technical 
Enforcement  Guidance  Document 
(TEGD),  the  monitonng  results  should 
be  "binding"  [i.e.,  the  presence  of 
contamination  in  downgradient  wells 
com.pels  the  Agency  to  deny  this 
petition).  The  commenter  further 
explained  that  Mercl"     monitoring 
system  includes  upgradient  wells  to 
account  for  such  factors  as  alternate 
contaminant  sources,  if  upgradient 
contaminant  sources  exist.  The 
commenter  believed  that  if  the  Agency 
finds  the  system  inadequate,  the  Agency 
should  require  Merck  to  install  another 
monitoring  system,  not  conclude  that 
contamination  stems  from  other 
contaminant  sources. 

The  Agency  believes  that  the 
commenter  is  concerned  that  the  Agency 
chose  not  to  interpret  statistical 
increases  in  pH  and  total  organic  carbon 
(TOC)  which  were  reported  for  Merck's 


downgradient  wells  as  confirmation  that 
there  has  been  a  hazardous  release  from 
the  fly  ash  lagoon.  Parameters  such  as 
pH  and  TOC  are  indicator  parameters 
which  are  appropriately  used  to  provide 
indications  of  a  release  of  waste 
constituents  to  ground  water.  As 
discussed  later,  the  Agency  does  not 
believe  that  the  petitioned  waste  is 
likely  to  be  the  source  of  the  increase  in 
pH  or  TOC.  Furthermore,  the  extensive 
analyses  for  hazardous  constituents  [i.e.. 
Appendix  IC  to  40  CFR  Part  261 )  in 
samples  collected  from  the  monitoring 
system  support  the  Agency's  conclusion 
that  the  petitioned  waste  has  not 
adversely  impacted  the  ground  water. 

The  Agency  also  believes  that  the 
commenter  is  concerned  that  the  Agency 
chose  not  to  interpret  benzene  data  as 
confirmation  that  there  has  been  a 
hazardous  release  from  the  P.y  and  ash 
lagoon.  The  Agency  acknowledged  in 
the  proposed  exclusion  that  the 
concentration  of  benzene  in  one  sample 
collected  from  a  well  that  monitors  the 
fly  ash  lagoon  exceeds  the  Agency's 
health-based  level  of  concern  for 
benzene.  As  discussed  in  further  detail 
above,  however,  the  Agency  believes 
that  Merck  has  demonstrated  that  there 
is  sufficient  basis  to  conclude  that  the 
petitioned  waste  is  r.ut  a  source  of  the 
detected  benzene.  The  Agency  believes 
that  Merck's  mass  balance  calculdtions 
adequately  demonstrate  that  benzene  is 
not  expected  to  be  present  in  the 
petitioned  waste  and  therefore  is  not  the 
source  of  benzene  detected  in  the  fly  ash 
lagoon's  downgradient  wells.  In 
addition,  the  Agency  believes  that 
Merck  has  adequately  shown  that  there 
are  other  sources  for  the  benzene 
detected  in  downgradient  wells. 

In  response  to  the  commenter's 
statements  regarding  the  adequacy  of 
the  ground-water  monitoring  system,  the 
Agency  agrees  that  the  area  upgradient 
of  the  fly  ash  lagoon  is  well  monitored. 
However,  the  upgradient  wells  do  not 
intercept  all  potential  pathways  for 
contaminant  migration  which  could 
affect  ground-water  quality 
downgradient  of  the  fly  ash  lagoon. 
Specifically,  the  upgradient  wells  do  not 
monitor  ground  water  which  may 
migrate  down  the  subsurface  fracture 
located  near  the  west  end  of  the  fly  ash 
lagoon.  Additionally,  the  upgradient 
wells  are  not  likely  to  intercept 
contaminants  emanating  from  the 
carbon  cake  pit.  Nevertheless,  the 
Agency  believes  that  additional 
upgradient  wells  are  not  necessary  to 
verify  the  existence  of  other  potential 
sources  of  ground-water  contamination. 
As  stated  previously  in  today's  notice 
and  the  proposed  rule.  Merck's  mass 
balance  demonstration  indicates  that 


benzene  concentrations  in  the  fly  ash 
lagoon  waste  are  not  of  concern. 
Furthermore,  Merck  provided 
information  which  indicates  that 
reasonable  alternate  sources  of  benzene 
in  ground  water  exist  at  the  facility. 
Consequently,  the  .'X.uency  does  not 
belie\e  that  it  is  necessary  for  the 
petitioner  to  install  additi()n:il 
monitoring  wells  at  the  fly  ash  lagoon 
for  the  purpose  of  making  a  delisting 
decision. 

Ciinsi'.icratinn  of  S!at!s:icr.l 
Ewiuat:ons — Eva'uatlon  of pH.  The 
commenter  believes  that  the  present 
monitoring  system  at  the  fly  ash  lagoon 
has  not  been  able  to  demonstrate  that 
the  fly  ash  lagoon  is  not  impacting 
ground-water  quality.  Specifically,  the 
commenter  stated  that  the  present 
ground-water  monitcnng  system  for  the 
fly  ash  lagoon  indicates  statistical 
increases  for  pH  in  all  downgradient 
wells  and  for  TOC  in  well  MVV-19.  The 
commenter  does  not  accept  statements 
made  in  Merck's  petition  asserting  that 
the  landfill  is  the  likeh  source  of  the 
significant  increase  in  pH  reported  in 
the  monitoring  wells  dinvngraJient  of 
the  fly  ash  lagoon.  {Merck  contends  that 
the  pH  of  certain  wastes  disposed  in  the 
landfill  ranges  from  10  to  13.) 

In  support  of  the  commenter's  belief 
that  the  fly  ash  lagoon  has  caused  the 
statistical  increases  in  pH  reported  in 
the  downgradient  wells,  and  in  rebuttal 
to  Merck's  claims  that  the  landfill  is  a 
source  of  high  pH,  the  commenter 
offered  the  following  observations:  (1) 
pH  measurements  of  the  petitioned 
waste  made  in  1982  (7.4  to  7.7  pH  unts) 
show  that  leachate  from  the  petitioned 
waste  is  capable  of  increasing  the  pH  of 
ground-water  downgradient  of  the  fly 
ash  lagoon;  (2)  wells  MW-18  and  .MW- 
19.  based  on  the  results  of  pumping 
tests,  appear  to  be  located  on  a 
subsurface  fracture,  bat  no  effect  in  the 
pH  is  apparent;  (3)  if  a  subsurface 
fracture  is  affecting  wells  M\V-17.  .MW- 
18.  and  MVV-19,  well  MW-19  should 
probably  yield  the  highest  pH  results. 
yet  the  highet  pH  is  found  in  well  MW- 
17.  and  (4)  well  MW-17.  which  the 
commenter  feels  is  equivalent 
hydrogeologica'ly  to  the  upgradit^it 
wells,  shows  a  statistical  increase  in  pH. 
and  therefore  leakage  from  the  fiy  ash 
lagoon. 

In  response  to  the  commenter's  first 
observation,  the  Agency  believes  that 
the  1982  pH  d.ita  repor'ed  by  Merck  are 
invalid.  The  1982  pH  data  were  obtained 
as  part  of  the  analytical  procedure  for 
the  EP  toxicity  analysis  and  were  not 
intended  to  accurately  characterise  the 
pH  of  the  petitioned  waste.  (See 
correspondence  from  the  petitioner  to 


Suzanne  Rudzinski,  EPA.  dated 
December  18, 1987.  in  the  RCR.'^  public 
docket.)  Furthermore,  the  samples  in 
which  these  pH  values  were  measured 
were  held  for  nine  days  prior  to  analysis 
(pH  should  be  measured  as  soon  as 
possible  afier  sample  collection),  and 
were  diluted  with  distilled  water  prior  to 
being  measured  for  pH.  Therefore,  the 
Agency  does  not  believe  the 
commenter's  concerns  that  the 
petitioned  waste  could  cause  the 
increase  in  pH  reported  in  the 
downgradient  wells  are  valid.  The 
Agency  believes  that  the  actual  pH  of 
the  waste  in  the  fly  ash  lagoon  is 
between  6.8  and  7.1,  as  reported  by  the 
petitioner  on  June  1,  1987.  The  pH  of 
ground  water  collected  from  the 
upgradient  monitoring  wells  ranges  from 
6.8  to  8.2:  whereas,  the  range  for  the 
downgradient  wells  is  7.3  to  9.0  (7,9  to 
9.0  for  well  MW-17).  Given  that  the  pH 
of  Merck's  waste  is  between  6.8  and  7.1. 
the  Agency  does  not  believe  that  the 
petitioned  waste  caused  the  statistical 
increase  in  pH  downgradient  of  the  fly 
ash  lagoon. 

With  regard  to  the  commenter's 
second,  third,  and  fourth  observations 
concerning  pH.  the  Agency  believes  that 
the  commenter  was  concerned  that;  (1) 
Ground  water  from  wells  MW-18  and 
MW-19  should  have  higher  pH  levels 
than  ground  water  from  well  MW-17 
because  wells  MW-18  and  MW-19 
appear  most  directly  located  on  the 
subsurface  fracture  (as  stated 
previously,  a  subsurface  fracture  may 
act  as  a  preferential  ground  water  flow 
path  from  the  landfill  to  the 
downgradient  wells):  (2)  well  .MW-19  is 
closest  to  the  landfill,  therefore,  the 
highest  pH  should  be  reported  for  well 
MW-19,  yet  the  highest  pH  is  reported 
for  well  MW-17  and;  (3)  well  MVV-17, 
v,hich  should  be  least  affected  by  the 
subsurface  f!:;rtiire  (and  therefore  the 
landfill),  shows  a  statistical  increase  of 
pH,  and  therefore  leakage  from  the  fly 
ash  lagoon. 

In  response  to  these  three 
observations,  the  Agency  does  not 
believe  that  pH  data  can  be  used  as  a 
sole  basis  for  confirming  a  source  of 
contaiH'nntion.  Specifically.  pH  is 
dependent  on  a  number  of  variables 
(r.r,.  temperature  and  mixing  of  ground 
water)  which  can  cause  it  to  vary  both 
spatially  and  temporally,  regardless  of 
the  presence  of  a  contaminant  source. 
(See  Hem,  1985.  in  the  RCRA  public 
docket  for  this  rule.)  The  effect  of  these 
variables  on  pH  might  be  even  more 
pronounced  in  fractured  karst  terrain, 
such  as  at  the  Merck  facility,  where 
increased  mixing  of  ground  waters  from 
different  sources  might  be  expected. 


(See  Hanshavv  and  Bai.k,  1979,  in  the 
RCR.^  public  docket  for  this  rule.) 
Consequently,  the  Agency  believes  pH 
data  such  as  that  presented  in  the 
commenter's  observations  cannot  be 
used  by  itself  to  demonstrate  whether 
the  fly  ash  lagoon  has  adversely 
affected  ground-water  quality.  The 
Agency  notes  not  only  that  the  landfill  is 
a  potential  source  of  the  high  pH 
detected  in  ground-water,  but  also  that 
the  pH  values  reported  for  ground-water 
samples  collected  from  well  HE-8  (9.4  to 
12.6  pH  units)  also  indicate  that  a  source 
of  high  pH  may  exist  in  the  vicinity  of 
well  HE-8. 

Evaluation  of  TOC.  The  commenter 
did  not  believe  that  the  petitioner's  mass 
balance  demonstration,  based  on  the 
operation  and  efficiency  of  the 
wastewater  treatment  plant  and  sludge 
incinerator,  adequately  eliminated  the 
fiy  ash  lagoon  as  a  source  of  the 
elevated  TOC  observed  in  the 
downgradient  monitoring  wells. 

As  discussed  previously  in  today's 
notice,  the  Agency  agrees  with  the  mass 
balance  demonstrations  submitted  by 
the  petitioner,  and  believes  Merck's 
claims  regarding  the  operation  and 
efficiency  of  the  wastewater  treatment 
plant  and  the  sludge  incinerator,  on 
which  the  mass  balance  demonstrations 
are  partially  based.  In  addition,  the 
Agency  believes  that  Merck  fully 
characterized  the  organic  carbon  in 
ground  water  that  can  be  attributed  to 
hazardous  constituents  through  the 
analyses  of  ground-water  samples  for 
the  organic  hazardous  consUtuents 
listed  in  40  CFR  Part  264.  Appendix  IX. 
Moreover,  the  maximum  TOC 
concentration  reported  in  the  upgradient 
wells  (34  ppm)  is  much  greater  than  the 
maximum  reported  in  the  downgradient 
wells  (8  ppm).  further  supporting  a 
conclusion  that  other  sources  of 
contamination  may  exist  at  the  facility 
which  are  not  associated  with  the  fly 
ash  lagoon. 

Evaluation  of  Additional  Well  M\V- 
20  Statistical  Analyses.  The  commenter 
maintained  that  statistical  comparisons 
between  upgradient  and  downgradient 
wells  that  were  to  have  been  submitted 
to  the  Virginia  Department  of  Waste 
Management  after  the  installation  of 
well  MW-20  are  vital  in  assessing  the 
impact  of  the  fly  ash  lagoon  on  ground- 
water quality  and  should  be  requested 
from  the  petitioner  before  any  final 
decision  regarding  the  delisting  petition 
is  made. 

Merck  reported  the  results  of 
hazardous  constituent  analyses  for 
ground-water  samples  collected  from 
well  MW-20,  which  the  Agency  believes 
fully  characterized  ground-water  quality 


at  the  well.  The  Agency  does  not  believe 
that  it  is  necessary  to  obtain  and  review 
new  statistical  evaluations  for  well 
MW-20  because  Merck  has  analyzed 
ground  water  collected  from  well  MW- 
20  for  over  200  hazardous  constituents 
listed  in  40  CFR  Part  264.  Appendix  IX. 
satisfying  delisting  ground-water 
monitoring  requirements. 

The  Agency's  Consideration  that 
Contamination  Originated  from  Other 
Sources.  The  commenter  noted  that  it  is 
premature  to  suggest  that  constituents 
detected  in  the  downgradient  wells  are 
derived  solely  from  alternate  sources, 
especially  when  these  same  constituents 
are  those  expected  to  be  in  the 
petitioned  waste.  Furthermore,  the 
commenter  also  maintained  that  all 
ground-water  monitoring  systems 
installed  for  the  fly  ash  lagoon  have 
indicated  ground-water  contamination. 

The  Agency  believes  that  data  from 
the  present  monitoring  system  at  the  fly 
ash  lagoon  are  more  representative  of 
ground-water  quality  at  the  fly  ash 
lagoon  than  data  from  previous  well 
systems.  As  stated  in  Merck's  petition, 
when  the  State  accepted  Merck's 
proposal  that  an  earlier  shallow 
monitoring  system  for  the  fly  ash  lagoon 
could  not  adequately  provide  samples  of 
background  and  downgradient  water 
quality,  Merck  installed  the  present 
monitoring  system  for  the  fly  ash  lagoon. 
Monitoring  of  all  previous  well  systems 
for  the  fly  ash  lagoon  subsequently 
ceased.  Consequently,  in  this  case,  the 
Agency  focused  its  evaluation  of 
Merck's  delisting  petition  on  results 
obtained  from  the  approved  monitoring 
system  for  the  fly  ash  lagoon. 

The  Agency  considered  the 
commenter's  concerns  that  monitoring 
data  from  the  present  monitoring  system 
at  the  fly  ash  lagoon  have  indicated 
ground-water  contamination.  The 
Agency  believes  the  commenter  is 
concerned  about  pH  and  TOC  data  from 
the  approved  monitoring  system  which 
show  statistical  increases  over 
background  levels.  The  Agency  believes 
that  statistical  analyses  of  indicator 
parameters  are  useful  in  determining 
whether  waste  constituents  may  be 
migrating  to  ground  water.  However,  the 
concern  to  be  addressed  by  a  delisting 
evaluation  is  whether  the  petitioned 
waste  is  capable  of  releasing  hazardous 
contaminants  to  the  environment  at 
concentrations  that  are  of  concern.  EPA 
views  analyses  for  specific  hazardous 
constituents  as  a  more  direct  indication 
of  possible  ground-water  contamination. 
These  analyses  also  assist  the  Agency 
in  establishing  whether  any  apparent 
statistical  increase  in  indicator 
parameters  is  attributable  to 
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Although  management  of  the  waste 
rnvprpH  hv  this  netitinn  is  n-lieveH  from 


requirenient  of  a  Regulatory  Impact 
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.'\utbority:  Sees  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 


Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  e912(a).  6821.  and  6922). 
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i;r  ircpptHble  corcentralnns  if 
h:iz,)rdoi;s  cor.s*;t;;cn*s  in  ground  water. 

MiTck  providos  !he  Ajjcncy  with  one 
ni'nd  of  ground-water  monitoring 
r»'sul!s  fr'jm  the  approved  monitoring 
sys'em  which  include  analyses  for  the 
uver  200  oraanir  and  morsHnir 
ronstitiien's  hsted  in  40  CFR  Part  2W 
.Appenciix  IX.  and  5  additional  rounds  of 
ijround-watpr  monitoring  rpsults  which 
nclude  an  ilyses  for  over  45  hazardous 
(  onstiVjents,  The  .Aeotirv  brl:*-",  ps  these 
rinalyses  adequately  charar'^n  /.*>  the 
composition  of  grcund-wa'rr  :    ijip'.'  1 
from  the  monitoring  system  at  the  fiy 
jsh  lagoon.  The  monitoring  data 
demonstrate  that  the  concentrations  of 
hazardous  constituents  in  ground-water 
samples  coller.ted  from  the  present 
monitonng  system,  v/ith  the  exception  of 
one  benzene  value,  are  below  health- 
based  levels  of  concern  The  Agency 
believes  that  Merely  s  mass  balance 
calculatiuns  adequately  dem.onstrate 
that  benzene  is  not  expected  in  the 
petitioned  waste  and  therefore  is  not  the 
source  of  benzene  detec'ed  in  the  fly  ash 
lagoons  dowr.gradient  welU  In 
addition,  the  Agency  beiieves  \\r";  k  has 
adequately  shown  that  there  are  other 
sources  for  the  benzene  detected  in 
downgradif  nt  wells 

f.  0:bpr  Comments  The  commenter's 
final  comment  concerned  the  exact 
i  lassifica'ion  of  the  lagoon  fly  ash  as 
hazardous.  The  commenter  claimed  that 
although  the  proposed  notice  focused 
"xclusiveU  on  EP.A  Hazardous  Waste 
No  F(K)2  as  the  basis  for  the  listing,  the 
ily  ash  lagoon  also  received  waste  listed 
us  F.P.A  Hazardous  Waste  .\'o.  Ft)03. 

The  Agency  belie\es  that  the 
commenter  was  concerned  that  the 
.Agency  did  not  consider  the  listing 
criteria  tor  F.P.A  Hazardous  Waste  No. 
Fu;3  vs'hen  it  evaluated  Merck's  petition. 
llowtner.  EP.\  notes  that  F003  wastes 
are  only  listed  due  to  the  characteristic 
of  ignitability  and  the  incinerator  ash 
does  not  exhibit  this  characteristic. 
Furthermore,  regardless  of  the  specific 
listing  criteria  for  Merck's  waste,  the 
Agency's  evaluation  considered  all 
factors  that  could  cause  the  waste  to  be 
hazardous. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal. 
the  Agency  believes  that  Merck's 
incinerator  fly  ash  contained  in  the  on- 
site  fly  ash  lagoon  should  be  excluded 
from  hazardous  waste  control.  The 
Agency,  therefore,  is  granting  a  final 
one-time  exclusion  to  Merck  & 
Company,  incorporated,  located  in 
Elkton.  Virginia,  for  its  fly  ash  described 
in  its  petition  as  EP.\  Hazardous  Waste 
No.  FC02. 


Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  Merck  m.ust 
either  (1)  continue  to  manage  the  waste 
in  the  fly  ash  lagoon;  or  (2)  treat,  store  or 
dispose  of  the  waste  in  another  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
which  is  permitted.  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  sohd  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficialiy 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

Ill   Limited  Effect  of  Final  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  tr.e  Federal 
(RCRA)  delisting  program.  States. 
however,  are  allowed  to  impose  their 
own.  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3009  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  from  taking 
effect  in  the  State.  Because  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  [i.e..  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under  the 
State  law. 

IV.  Effective  Dale 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010.  EPA  believes  that  this  rule 
should  be  effective  immediately.  These 
reasons  also  provide  a  basis  for  making 
this  rule  effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedure  Act.  pursuant  to  5  U.S.C. 
553(d]. 

V.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major  "  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis  This  rule  to  grant  an  exclusion 
IS  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  im.pact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
spet.ific  facility  from  EPA's  lis'.s  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
todays  rule. 

VT.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S  C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  whu  h 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator,  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  lim.ited  to  one 
facility.  .Accordmgly.  1  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(P,L.  96-511,  44  U.S.C.  3501  et  seq.]  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Date:  May  3,  1<»09. 
|effer>  D.  Denit. 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows; 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 


Autiiority:  Sees.  1006,  2002(a).  3,101.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Rt  source  Conservation  and 


Rf  novery  Act  of  U)~6.  as  amended  (42  U.S.C.         following  wastestream  in  alphabetical 
U905.  6912(a|,  6921.  and  6922).  order 

2.  In  Table  1  of  Appendix  IX,  add  the 


.Appfndiv,  l,\— Wastes  E\cluded  I  nder   ';,  2til)  20  and  260.22 

Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facflity 


Merck  &  Company,  Incorporated 


Address 


Elkton,  Virginia 


Waste  desciplion 


.\  One-time  etctustoo  for  fly  ash  (EPA  Hazarckxjs  Waste  No.  F002)  from  ttw  tnomrmon 
o(  wastewater  treatment  sludge  generated  from  pharmaceulKai  production  pmi  naini 
and  stored  in  an  on-srte  tty  asTi  lagoon  This  excfusion  was  pubbshed  on  May  12. 
1989. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204,  207.  208,  211,  215, 
217,  219,  227,  232.  235,  242,  245,  252. 
and  253 

:  Defense  Acquisition  Circ.  (DAC)  88-7) 

Federal  Acquisition  Regulation 
Supplement;  Regulatory  and 
Miscellaneous  Amendments 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comment;  and  final  rules. 

SUMMARY:  Defense  Acquisition  Circular 
!DAC)  88-7  amends  the  DoD  F.AR 
Supplement  (DFARS)  vv;th  reaper!  to 
ta.xpayer  identification  number  (li.V) 
mformation:  incentives  for  innovation: 
antifriction  bearings:  evaluation  of 
contractor's  estimating  system:  reporting 
offici.al  for  the  Office  of  the  Secretary  of 
Defense  Director  of  the  Small  and 
Disadvantaged  Business  Utilization 
Office:  exemption  of  cn.mm.issary  resale 
items  from  small  disa  i\antaged 
business  evaluation  preference: 
contractor  matrridl  management  and 
accounting  syste:ns  [MM.AS]:  prompt 
payment;  research  and  development 
bidders  mailing  lists;  DD  Form  Ui.'fl, 
Application  for  U.S.  Government 
Shipping  Documentation /Instructions; 
,tnd  editorial  corrections. 
DATES:  Effective  Date:  July  31. 1989, 
unless  otherwise  noted  in  the 
Supplementary  Information. 

Comment  Date:  July  11, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Charles  \V,  Lloj  d.  Executive 
Secretary,  Defense  Acquisition 
Regulatorv  Council,  ODASDfP)  'DARS, 
OASD(P&Ll,  c/o  OUSDjA)  (N!,^RSj. 
Room  3D139,  The  Pen'agon, 
Washington,  DC  20301-3062,  telephone 
(202)  097-7266, 


SUPPLEMENTARY  fNFOPMA-!ON- 

A.  Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2,  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1, 1987,  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  to  the  1986 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
86-1  through  86-5.  Amendments  made 
by  DACs  86-6  through  86-16  were 
published  in  the  Federal  Register  at  53 
FR  38171.  September  29. 1988.  and  will 
be  included  in  the  October  1. 1988, 
revision  of  the  CFR. 

H.  Public  Comments 

DAC  88-7.  Items  I.  IV.  V,  VIII.  X.  and XI 

Public  comments  are  not  solicited 
with  respect  to  these  revisions  since 
such  revisions  do  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  DFARS  having  a  significant  impact 
on  contractors  or  offerors,  or  do  not 
have  a  significant  effect  beyond  agency 
internal  operating  procedures, 

DAC  88-7,  Item  II 

Public  comments  are  not  solicited 
with  respect  to  the  revisions  to  Parts  207 
and  217  since  such  revisions  do  not  alter 
the  substantive  meaning  of  any 
coverage  in  the  DFARS  having  a 
significant  impact  on  contractors  or 
offerors,  or  do  not  have  a  significant 
effect  beyond  agency  internal  operating 
procedures. 

With  respect  to  the  revisions  to 
227.473-2,  an  interim  rule  with  request 
for  comments  was  published  in  the 
Federal  Register  on  December  22, 1988 
(53  FR  51557).  No  comments  were 
received. 

DAC  88-7.  Item  III 

An  interim  nde  with  request  for 
comments  was  published  in  the  Federal 
Register  on  August  4, 1988  (53  FR  29332). 
Comments  received  were  considered  in 


the  development  of  this  fmal  rule  which 
was  published  in  the  Federal  Register  on 
AprU  12. 1989  (54  FR  14654). 

DAC 88-7.  Item  VI 

Public  comments  are  invited.  An 
interim  rule  is  published  prior  to  receipt 
of  comments  because  the  Under 
Secretary  of  Defense  for  Acquisition  has 
concluded  that  this  program  is  ha\-ing  an 
immediate  and  detrimental  effect  on 
military  personnel.  Interested  parties 
should  submit  written  comments  to  be 
considered  in  developing  a  final  rule  on 
or  before  July  11, 1989  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  VV,  Lloyd.  Executive 
Secretary,  DAR  Council.  ODASD(P)/ 
DARS.  c/o  OUSD(A)  (M&RS).  Room  3D 
139,  The  Pentagon.  Washington,  DC 
20301-3062.  Please  cite  D.AR  Case  89-34 
in  all  correspondence  related  to  this 
subject. 

DAC  88-7.  Item  VII 

A  proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  on  October  28, 1988  (53  FR 
43738).  Comments  received  were 
considered  in  the  development  of  this 
Hnal  rule. 

DAC  88-7  Item  IX 

Public  comments  were  solicited  on 
January  19, 1989  (54  FR  2166).  No 
comments  were  received. 

C.  Regulatory  Flexibility  Ad 

DAC  88-7  Items  I.  IV.  V.  VIII,  IX.  A'. 
and  XI 

These  Final  rules  do  not  constitute  a 
significant  revision  within  the  meaning 
of  Pub.  L  98-577  and  publication  for 
public  comment  is  not  required. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply.  However,  comments  will 
be  considered  in  accordance  with 
Section  610  of  the  Act,  Such  comments 
must  be  submitted  separately  and  cite 
DAR  Case  89-610D  in  correspondence. 
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DAC  88^7  I !(■■:: I  i! 
The  Department  of  Defense  certifies 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  indications 

Dpo  fVtat  mr\al  DiLn  ontitioc  ara  nnl  ncini 
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of  the  new  subpart  into  appropriate 
contracts, 
(el  In  addition,  section  242. MZ    — 


provided  in  the  ccxera^c  is  no  iLr.g! : 
prescribed  in  Appropriations  Acts 
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DAC3S-7.  Item  I! 

The  Depiir'ment  of  Defense  certifies 
that  the  final  rule  will  not  have  a 
Significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use  601  Pt  seq  )  because  any  small 
entities  that  might  be  affected  by  the 
change  are  already  covered  by  the 
restrictions  of  10  L'  S.C.  2320(a)(2)|F),  as 
implemented  in  the  existing  DFARS 
227  473-2,  With  respect  to  227.473-2.  an 
interim  rule  was  published  in  the 
Federal  Register  on  December  22, 1988 
(']3  FR  51557)  Comments  were  solicited 
and  none  were  received. 

DAC 88-7.  Item  U! 

The  coverage  at  Subpart  208.79  will 
not  have  a  significant  impact  on  small 
businesses.  It  will  impact  only  those 
small  businesses  that  fa)  manufacture 
antifriction  bearings,  or  (b)  use 
antifriction  beanngs  in  a  subassembly, 
assembly,  or  end  item  sold  to  the  DoD 
cither  directly  or  through  a  subcontract 
with  a  DoD  contractor.  Although  there  is 
no  existing  data  to  quantify  the  number 
of  small  businesses  which  may  be 
impacted,  it  is  estimated  that  only  a 
small  quantity  will  be  affected  An 
interim  rule  was  published  in  the 
Federal  Register  on  August  4.  1988  (52 
FR  293,32).  and  public  comments  were 
solicited,  .\o  public  comments  were 
received  that  addressed  the  Regulatory 
Flexibility  Act  Statement. 

DACRH-7.  Itvni  VI 

Thib  in'erim  rule  is  nut  expected  to 
ha^e  a  sian.ficant  economic  impact  on  a 
bui»si-in*ial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U  S  C  wn  et  seq.). 

D AC  83-7  hem  VII 

The  Department  of  Defense  certifies 

th.i4  this  final  rule  will  not  have  a 
s  «nifiv,ant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
ISC  601  et  seq.  Although  the  rule 
apches  to  small  businesses  under 
certain  circumstances,  only  large 
businesses  meeting  certain  dollar 
thresholds  are  required  to  demonstrate 
the  degi-ee  to  which  their  material 
management  and  accounting  systems 
conform  to  the  standards  contained  in 
the  final  ru'c  .\  proposed  rule  with 
roquest  for  comments  was  published  on 
October  28.  :'WH  13  \  FR  43738)  and 
comm.ents  were  considered  in 
developing  this  final  rule. 

DAC 88-7.  Item  IX  I 

Ths  final  rule  is  not  expected  to  have 
a  s  ^nificant  economic  impact  on  a 
sj'.aiantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  indications 
are  that  most  R&D  entities  are  not  using 
the  DD  Form  1630.  An  Initial  Regulatory 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  were 
solicited  and  none  were  received. 

D.  Paperwork  Reduction  Act 

DAC  88-7.  Items  I.  II.  IV.  V,  and  VIII 

These  final  rules  do  not  contain 
information  collection  requirements 
which  require  the  approval  of  O.MD 
under  44  U.S.C.  3501  et  seq. 

DAC  83-7.  Item  III 

A  paperwork  burden  clearance  for 
0MB  Control  Number  0704-0205  was 
approved  by  OMB  on  November  28, 
1988.  This  clearance  reflects  an  increase 
of  439,383  hours. 

DAC  88-7.  Item  VI 

This  interim  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

DAC 88-7.  Item  VII 

On  March  14, 1989,  OMB  approved 
paperwork  burden  clearance  0704-0246 
in  2,124,550  hours.  This  reflects  an 
increase  of  1,687,000  hours  as  a  result  of 
this  coverage. 

DAC  88-7.  Item  IX 

This  rule  will  reduce  the  hours  for 
OMB  Control  Number  0704-0215  to  zero, 
a  decrease  of  600  hours,  and  the  OMB 
Control  Number  will  be  discontinued. 

DAC  88-7.  Item  X 

A  request  for  clearance,  for  an 
increase  of  75,000  hours,  was  approved 
by  OMB  on  February  7, 1989.  under 
OMB  Control  No.  0704-0250,  through 
January  31. 1992. 

E.  Determination  To  Issue  an  Interim 
Regulation 

DAC  88-7.  Item  VI 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  this  coverage  be  issued  as  an 
interim  rule.  This  action  is  necessary  to 
excempt  purchases  for  commissary 
resale  from  the  evaluation  preference  at 
DFARS  219.7000  for  small 
disadvantaged  business  concerns.  The 
Under  Secretary  of  Defense  for 
Acquisition  has  concluded  this  program 
is  having  a  detrimental  effect  on  military 
personnel  and  that  increased  costs 
associated  with  making  progress  in  the 
SDB  area  should  not  be  passed  on  to 
military  personnel. 
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Government  procurement. 
Charles  VV.  Uoyd, 

Executive  Pacretary.  Defense  Acquisition 
Regulatory  Council. 

(Defense  Acquisition  Circular  No.  68-7) 
May  31.  1989. 

Unless  otherwise  specified,  all  DoD 
FAR  Supplement  and  other  direcnve 
material  contained  in  this  Defense 
Acquisition  Circular  is  effective  l^iy  31.    ■ 
1980 

Defense  Acquisition  Circular  (U.XC) 
8&-7  amends  the  DoD  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  1988  edition  and  prescribes 
procedures  to  be  followed.  The 
following  is  a  summ.ary  of  the 
amendments  and  procedures. 

Item  I — Taxpayer  Identification  Number 
(TIN)  Information  (Final  Rule) 

DFARS  204.203  is  added  to  stale  that 
if  the  TIN  or  contractor  status 
information  has  been  obtained  from  a 
source  other  than  the  provision  at  FAR 
52.204-3,  the  last  page  of  the  contract 
forwarded  to  the  paying  office  will  be 
annotated  to  provide  that  information. 
This  rule  is  effective  May  12. 1989. 

Item  I! — Incentives  for  Innovation  (Final 
Rule) 

DFARS  207.106  is  added,  217.7201-1  is 
revised,  and  revisions  to  227  473-2 
which  were  included  in  DAC  =38-3 
(Item  VII)  are  finalized.  These  changes 
implement  the  FY  89  DoD  Authorization 
Act,  Pub.  L  l(X)-456.  The  statute  limits 
the  Government's  authority  to  require 
that  prospective  developers  or 
pn.iduccrs  of  major  s\ stems  provide 
proposals  which  would  enable  the 
Government  to  use  technical  data  io 
obtain  future  competition  when 
acquiring  items  or  comiponents  of  a 
weaprm  system,  w'here  the  item.s  or 
components  were  devfloped  exclusively 
at  private  expense.  W:th  respect  to  the 
revisions  to  227.473-2.  an  interim  rule 
was  published  in  the  Federal  Register  on 
December  22,  1988  (53  FR  51557).  .No 
comments  were  received. 

Item  III — Antifriction  Bearings  (Final 
Rule) 

DFARS  2()«,79  and  the  clause  at 
252.208-7006  are  revised  to  provide 
coverage  which  restricts  DoD  bearing 
procurements  to  domestic  sources  in 
most  instances.  This  restriction  is 
deemed  necessary  to  protect  and 
strengthen  the  domestic  industrial  base 
for  an  industry  critical  to  National 
security.  An  interim  rule  with  request  for 


comments  was  published  in  the  Federal 
Register  on  August  4.  1988  (53  FR  29332). 
Comments  were  considered  in 
developing  this  final  rule  which  was 
published  in  the  Federal  Register  on 
April.  12, 1S89  (54  FR  145t>J).  This  rule  is 
effective  July  11, 1989. 

Item  IV — Evaluation  of  Contractor's 
Estimating  System  (Final  Rule) 

DFARS  215.8]l-76(b](9)  is  revised  to 
clarify  that  historical  experience 
includes  historical  vendor  pricing 
information. 

Hem  V— Reporting  Official  for  the 
Office  of  the  Secretary  of  Defense 
Director  of  the  Small  and  Disadvantaged 
Business  Utilization  Office  (Final  Rule) 

DFARS  219.201  is  revised  to 
implement  Section  603  of  Public  Uiw 
100-656  which  changes  the  reporting 
official  for  the  Office  of  the  Secretary  of 
Defense.  Director  of  the  Small  and 
Disadvantaced  Business  Utilization 
Office. 

liem  VI — Exemption  of  Commissary 
Resale  Items  From  Small  Disadvantaged 
Business  Evaluation  Preference  (Interim 
Rule) 

DFARS  219.7000(a)  is  revised  to 
exempt  items  purchased  for  commissary 
resale  from  the  application  of  the  small 
disadvantaged  business  10  percent 
evaluation  preference.  This  interim  nile 
is  effective  May  12,  1969. 

Item  VII — Contractor  Material 
Management  and  Accounting  Svsteins 
(MMAS)  (Final  Rule) 

The  FY  89  Defense  Authonza;,.jri  Act, 
Pub.  L.  100-^56.  required  the  Secretary 
of  Defense  to  prescribe  r  gulations 
containing  standards  and  appropriate 
certification  and  enforcenent 
requirements  for  contractor  invciKorv 
accounting  systems.  The  follovvine 
changes  have  been  made  to  implf'ment 
this  requirement: 

(a)  A  new  Subpart  242.72,  Contractor 
Material  Management  and  Accounting 
Systems,  is  added. 

(b)  Paragraph  232.503- 15(d|  is  added 
to  identify  the  conditions  under  which 
the  ACO  may  grant  blanket  approval  for 
material  transfers  between  contracts. 

(c)  Siibparag-aph  245.505-3ifj(2)(ii)  is 
added  to  allow  the  contractor's  material 
control  system  to  physically  commingle 
inventories  that  may  include  materials 
for  which  costs  are  charged  or  allocated 
to  fixed-price,  cost-reimbursement,  and 
commercial  contracts  so  long  as  the 
contractor  has  adequate  controls  to 
ensure  that  the  requirements  of  242.7206 
are  met. 

(d)  The  clause  at  252.242-7001  is 
added  to  incorporate  the  requirements 


of  the  new  subpart  into  appropriate 
contracts. 

(e)  In  addition,  section  242.302. 
Contract  Administration  Functions,  is 
revised  to  incorporate  the  evaluation  of 
contractor  MMAS's  into  the  list  of  ACO 
respoiisibilities. 

Contracting  officers  should  note  that 
the  new  standards  and  enforcement 
requirements  are  broadly  worded  and 
require  the  exercise  of  sound  judgment 
to  achieve  effective  implementation. 
Furthermore,  the  new  coverage  requires 
careful  coordination,  communication, 
and  understanding  among  the  DCAA 
auditor,  the  contractor,  and  the  ACO 
staff. 

This  rule  is  effective  May  12. 1989. 

Item  VIII— Prompt  Payment  (Final  Rule) 

DFARS  Subpart  232.9  is  revised  to  be 
consistent  with  the  Federal  Acquisition 
Regulation  (FAR)  incorporation  of  Pub. 
L.  100-496.  Prompt  Payment  Act 
Amendments  of  1988.  The  revisions 
change  the  number  of  days  available  for 
constructive  acceptance  of  approval 
from  5  working  days  to  7  calendar  days. 
Other  editorial  changes  are  made  to 
conform  the  DFARS  coverage  to  the 
FAR. 

Item  IX — Research  and  Dev  elopmont 
Bidders  Mailing  '.ists  (Final  Rule) 

DFARS  235. «)4  IS  rL\;s:jd  to  delete 
reference  to  DAR  Supplement  No.  4. 
which  is  hereby  canceled,  and  to 
provide  guidance  for  use  of  SF  129 
which  will  be  used  in  place  of  DD  Form 
1630.  .A  proposed  rule  was  published  in 
the  Fe<ieial  Register  on  January  19, 1989 
(54  F-'R  21W1 

Item  X — DD  Form  1659,  Appiicitioa  lu: 
U.S.  Government  Shipping 
Documentation/Instructions  (final  Rule) 

DD  Form  1659.  Apphcdiion  for  U.S. 
Government  Shipping  Documentation/ 
Instructions,  used  by  contractors  to 
obtain  Government  shipping 
documentation  and/or  instructions,  has 
not  been  revised  since  1978.  Revision 
was  necessary  as  a  result  of  changes  in 
the  transportation  environment.  Block  20 
has  been  added  to  clearly  determine 
whether  or  not  the  proposed  shipment  is 
hazardous.  Other  changes  have  been 
made  to  coincide  with  the  recent 
revision  of  SF  1103.  U.S.  Government 
Bill  of  Lading.  Finally,  the  form 
incorporates  format  improvements, 
particularly  column  definitions  and 
totals  for  container  and  commodity  data 
(Block  21). 

Item  XI — Editoridl  Corrections  (Final 
Rule) 

(a)  DFARS  211.002  is  revised  and 
211.005  is  deleted  because  the  language 


provided  in  the  coverage  is  no  longer 
prescribed  in  Appropriations  Acts 
subsequent  to  the  1983  Supplementjl 
Appropriations  Act  (Pub.  L  98-63)  or  the 
1984  DoD  Appropriations  Act  (Section 
779.  Pub.  L.  98-212). 

(b)  DFARS  215.804-3(1)  is  revised  to 
reflect  the  correct  citation  for  10  U.S. 
Code. 

Adoption  of  Amendments 

Therefore.  The  DoD  FAR  Supplement 
is  amended  as  set  forth  below: 

1.  The  authority  for  48  CFR  Parts  204, 
207.  208.  211.  215.  217.  219.  227.  232.  235. 
252,  and  253  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S  C.  220^.  DtjD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  204-,- ADM;N-'-;'''Rfi"  iVE 
MATTERS 

3.  Section  204.203  is  added  to  read  as 
follows: 

204.203     TiiDayti  identification  Number 
(TIN)  k>(orfnat»on. 

For  DoD,  if  the  TIN  or  corporate  status 
are  derived  from  a  source  other  than  the 
provision  at  FAR  52.204-3.  the  last  page 
of  the  copy  of  the  contract  forwarded  to 
the  paying  office  will  be  annotated  to 
state  the  contractor's  TLN  and  corporate 
status. 


PART  :z^ ACQ!. 


ION  PL  ANN"; G 


4.  Section  207.106  is  added  to  redd  as 
follows: 

207.106     AcJOitionai  requirerients  for  n»a\jor 

•:  V  s  t  e  ms. 

lujtl)  10  U.S.C.  2305(d)(4)(A)  provides 
that,  except  where  the  Gkivemment  is 
otherwise  entitled  to  unLmiled  rights  in 
technical  data  (see  227.472-3(a)).  in 
solicitations  for  development  or 
production  of  major  systems,  the 
contracting  officer  shall  not  require 
offers  that  would  enable  the 
Government  to  use  technical  data  to 
competitively  reprocure  identical  items 
or  components  of  the  major  system  if  the 
item  or  component  was  developed 
exclusively  at  private  expense,  unless 
the  contracting  officer  determines  that: 

(i)  The  original  supplier  of  the  item  or 
component  will  be  unable  to  satisfy 
program  schedule  or  delivery 
requirements;  or 

(ii)  Proposals  by  the  original  supplier 
of  the  item  or  component  to  meet 
mobilization  requirements  are 
insufficient  to  meet  the  agency's 
mobilization  needs. 

(2)  10  U.S.C.  2305(d)(4)(B)  provide*  in 
part  that  for  competitive  solicitations,  if 
offers  referred  to  in  paragraph  (b)(ll 
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are  not  limited  to.  the  nature  of  supplies 
or  serviies  being  accepted,  inspection 
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above  are  rpq'jired,  the  evaluation  of 
items  fie\,eli)peii  at  private  expense 
(othpr  thdn  ;ti  :;:s  for  which  the 
Covernmcn'  is  otherwise  entitled  to 
unlimited  rights  in  technical  data)  shall 
be  based  on  an  analysis  of  the  total 
value,  in  terms  of  innovative  design,  life- 
cycle  costs,  and  other  pertinent  factors, 
of  incorporating  such  items  in  the 


PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

5  The  final  rule  published  on  April  12, 
1089  (34  FR  14654)  is  corrected  as 


fc: 


I 


208.7900  I  Corrected! 
6  On  p<i«e  14654.  section  208.7900  is 

currcf  ted  by  rt\  ersing  the  order  of  the 
del'initidns    Bearing  components"  and 
Beanr^s    to  place  them  in  alphabetical 

I 

208.7901  I  Corrected) 

7.  On  puge  14C55,  section  208.7901  is 
corrected  by  removing  at  the  end  of 
paragraph  fc]  the  listing  "MIL  B  8376". 

PART  211-ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

211.001     I  Amended! 

a,  St.'ctuT.  211,002  IS  amended  by 
addmg  a  period  after  the  word  "needs" 
and  by  removing  the  remainder  of  the 
sentence. 

211.005    IRemovedl 
9  Section  211  (X)')  ;s  removed,    j 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.811-76     1  Amended  1 

10.  Section  215.811-76  is  amended  by 
adding  in  paragraph  (b)(9)  between  the 
word  "experience"  and  the  word 
"where"  the  words  ",  including 
historical  vtndor  pricing  information.". 

215804-3    (Amended) 

11  Section  215.804-3  is  amended  by 
sj*jj>tituting  in  the  first  sentence  of 
p^irugraph  (i)  the  citation  "2306a(b)(2)" 

in  hcu  of  the  citation  "2306(a)(5)":  and 
tiy  substituting  in  the  certificate 
following  p.iraijraph  (i)  the  citation 
■  230r)a(b)(2j'  m  lieu  of  the  citation 

■2.W6(h)(5)". 

PART  217— SPECIAL  CONTRACTING 
METHODS 

217.7201    [Amended] 

12  Section  217.7201-1  Is  amended  by 
adding  at  the  end  of  the  section  a 
sentence  to  read:    For  major  weapon 
sv  stems,  see  also  section  207.106." 


PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

13.  Section  219.201  is  amended  by 
adding  paragraphs  (c)(3)  and  (c)(9):  by 
removing  at  the  end  of  paragraph 
(d)(2)(xxvii)  the  word  "and":  by  adding 
to  paragraph  (d)(2)  paragraphs  (xxviii) 
and  (xxix):  by  removing  from  the  first 
sentence  of  paragraph  (S-70)(l)  between 
the  word  "Utilization"  and  the  word  "is" 
the  words  "reports  directly  to  the 
Deputy  Secretary  of  Defense  and":  and 
by  substituting  in  the  first  sentence  of 
paragraph  (S-70)(l)  between  the  word 
"Defense"  and  the  word  "in"  the  words 
"or  designee"  in  lieu  of  the  words  "and 
the  Deputy  Secretary  of  Defense":  to 
read  as  follows' 

219.201     General  policy. 
t         *         «         «         * 

(c)(3)  The  Department  of  Defense 
Director  of  Small  and  Disadvantaged 
Business  Utilization  is  responsible  only 
to  and  reports  directly  to  the  Secretary 
or  the  Secretary's  designee. 

(c)(9)  The  responsibility  of  the  agency 
Director  of  Small  and  Disadvantaged 
Business  Utilization  for  making 
recommendations  as  to  whether  a 
particular  acquisition  should  be 
awarded  under  FAR  Subparts  19.5. 19.8, 
or  under  one  of  the  procedures 
authorized  by  section  1207  of  Pub.  L.  99- 
661  is  delegated  to  small  and 
disadvantaged  business  utilization 
specialists. 
•        •        «        •        • 

(xxviii)  make  recommendations  to 
contracting  officers  as  to  whether  a 
particular  acquisition  should  be 
awarded  under  FAR  Subpart  19,5  as  a 
set-aside  (including  those  involving 
Labor  Surplus  Areas),  under  FAR 
Subpart  19.8  as  a  Section  8(a)  award,  or 
under  a  procedure  authorized  by  Section 
1207  of  Pub.  L.  9&-661:  and 

(xxix)  assist  small  business  concerns 
in  obtaining  payments  under  their 
contracts,  late  payment  interest 
penalties,  or  information  on  contractual 
payments  provisions. 


219.7000     lAmendedl 

14.  Section  219.7000  is  amended,  on  an 
interim  basis,  by  substituting  at  the  end 
of  paragraph  (a)  the  word  "making"  in 
lieu  of  the  word  "using":  by  adding  at 
the  beginning  of  paragraph  (a)(1)  the 
words  "purchases  using":  by  removing 
at  the  end  of  paragraph  (a)(6)  the  word 
"and":  by  changing  the  period  at  the  end 
of  paragraph  (a)(7)  to  a  semi-colon  and 
adding  the  word  "and":  and  by  adding 
paragraph  (a)(8)  to  read:  "purchases  for 
commissary  resale." 


PART  227— PATENTS,  DATA  AND 
COPYRIGHTS 

1,5.  The  interim  rule  published  on 
December  22,  1988  (53  FR  51557).  is 
adopted  as  final  without  changp, 

PART  232— CONTRACT  FINANCING 

16.  Section  232.503-15  is  added  to  read 
as  follows: 

232,503- 1 5    Application  of  government 
title  terms, 

(d)  The  approval  requirements  of  FAR 
32.,=)03-15(d)  are  met  when  the  AGO  has 
determined  that  the  contractor's 
material  management  and  accounting 
sv'stem  conforms  to  the  standard  at 
242.7206(b)(7).  AGO  blanket  approval  of 
cost  transfers  between  contracts  should 
be  contingent  upon  the  contractor 
retaining  records  of  the  transfer  activity 
that  took  place  in  the  prior  mon;h  and 
reporting,  at  least  monthly,  a  summary 
of  the  transfer  activity  that  took  place  m 
the  prior  month.  The  summary  report 
should  include  as  a  minimum,  the  total 
number  of  transfers  and  thoir  dollar 
value. 

17,  Section  232.905  is  revised  to  read 
as  follows: 

232.905    Invoice  payment 

(a)(l)(ii)  It  is  expected  that  in  the 
mdjority  of  cases,  Government 
acceptance  or  approval  can  occur  within 
the  7-duy  constructive  acceptance 
period  specified  in  the  Prompt  Payment 
clause  at  FAR  52.232-25(a)(6).  However. 
the  contracting  officer  should  coordinate 
this  provision  with  the  Government 
office  that  will  be  responsible  for  the 
acceptance  or  approval  function.  The 
contracting  officer  should  specify  a 
longer  period  where  7  da\s  is  not 
reasonable  or  practical.  Gonsiderations 
include,  but  are  not  limited  to,  the 
nature  of  supplies  or  services  being 
accepted,  inspection  and  testing 
requirements,  shipping  and  acceptance 
terms,  and  resources  available  at  the 
acceptance  activity.  A  period  less  than  7 
days  is  not  authorized. 

(b)(4)  It  is  expected  that  in  the 
majority  of  cases.  Government 
acceptance  or  approval  can  occur  within 
the  7-day  constructive  acceptance 
period  specified  in  the  Prompt  Pa\  mcnt 
for  Fi.ved-Price  Architect-Engineer 
Contracts  clause  at  FAR  52-232-26(a)(5), 
However,  the  contracting  officer  should 
coordinate  this  provision  with  the 
Government  office  that  will  be 
responsible  for  the  acceptance  or 
approval  function.  The  contracting 
officer  should  specify  a  longer  period 
where  7  days  is  not  reasonable  or 
practical.  Gonsiderations  include,  but 


are  not  limited  to,  the  nature  of  supplies 
or  services  being  accepted,  inspection 
and  testing  requirements,  shipping  and 
acceptance  terms,  and  resources 
available  at  the  acceptance  activity.  A 
period  less  than  7  days  is  not 
authorized. 

(c)(1)  It  is  expected  that  in  the 
majority  of  cases,  payment  of 
construction  contract  progress  payments 
can  be  made  within  the  14  days 
specified  in  the  Prompt  Payment  for 
Construction  Contracts  clause  at  FAR 
r-2.232-27{a)(l).  However,  the 
contracting  officer  should  coordinate 
this  provision  with  the  Government 
office  that  will  be  responsible  for  the 
acceptance  or  approval  function.  Thn 
contracting  officer  should  specify  a 
longer  period  where  14  days  is  not 
reasonable  or  practical.  Considerations 
include,  but  are  not  limited  to.  the 
nature  of  the  work,  inspection  and 
testing  requirements,  and  resource^ 
available  at  the  acceptance  activity.  A 
period  less  than  14  days  is  not 
authorized, 

(c)(5)  It  is  e.xpected  that  in  the 
majority  of  cases,  Government 
acceptance  or  approval  can  occur  within 
the  7-ddy  constructive  acceptance 
period  specified  in  the  Prompt  Payment 
for  Construction  Contracts  clause  at 
FAR  52.232-27(a)(4).  However,  the 
contracting  officer  should  coordinate 
this  provision  with  the  Government 
office  that  will  be  responsible  for  the 
acceptance  or  approval  function.  The 
contracting  office  should  specify  a 
longer  period  where  7  days  is  not 
reasonable  or  practical.  Considerations 
include,  but  are  not  limited  to.  the 
nature  of  supplies  or  services  being 
accepted,  inspection  and  testing 
requirements,  shipping  and  acceptance 
terms,  and  resources  available  at  the 
acceptance  activity.  A  period  less  than  7 
days  IS  not  authorized. 

232.906    [Amended) 

18.  Section  232.906  is  amended  by 
substituting  in  the  second  sentence  of 
paragraph  (a)  between  the  word 
"Payment"  and  the  word  "at"  the  word 
"clauses"  in  lieu  of  the  word  "clause": 
by  substituting  in  the  second  sentence  of 
paragraph  (a)  between  the  reference 
"FAR  52.232-25(b)(2) "  and  the  word  "is" 
the  references  ",  52.232.26(b)(2).  and 
52,232-27(b)(21"  in  lieu  of  the  words 
"and  Alternate  I  at  FAR  52.232- 
25(b)(2)", 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

19.  Section  235.004  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (S-70)  to  read  as  follows: 


235.004     Publicizing  requirements  and 
expanding  research  and  deveioprneni 
sources. 

(a)  In  addition  to  the  requirements  of 
FAR  35.004(a).  where  the  contracting 
mission  warrants  it.  purchasing 
activities  will  use  the  SF  129  to  establish 
and  maintain  Research  and 
Development  Bidders  Mailing  Lists. 

*  ♦        *        •        • 

(S-70)    Solicitation  Mailing  Lists. 

(1)  Organizations  interested  in  being 
solicited  for  research  and  development 
procurements  will  submit  applications 
on  SF  129.  Such  application  may  be 
submitted  directly  to  the  Department  of 
Defense  agencies,  activities  and 
installations  engaged  in  the  procurement 
of  research  and  development  in 
scientific  and  technological  fields  in 
which  the  applicant  possesses 
demonstrable  capabilities  or  actual 
technical  competence. 

(2J  Annual  Reports  or  Financial 
Statements  may  be  submitted  with  the 
SF  129.  Any  additional  information,  such 
as  organizational  brochures,  folders, 
flyers,  and  pictures,  should  not  be 
provided  unless  requested  by  the 
Government. 

(3)  To  assure  retention  on  research 
and  development  solicitation  mailing 
lists,  prospective  contractors  should 
update  information  submitted  in 
accordance  with  this  section  at  least 
once  a  year. 

PART  242— CONTRACT 
ADMINISTRATION 

242.3G2    [Amended] 

20.  Section  242.302  is  amended  by 
adding  paragraph  (S-76)  to  read: 

*  *        *        *        * 

Evaluate  contractor  material 
management  and  accounting  systems  as 
prescribed  in  Subpart  242.72. 

21.  Subpart  242.72  is  added  to  read  as 

follows: 

Subpart  242.72— Contractor  Material 
Management  and  Accounting  Systems 

S.'C. 

242.7201  Scope  of  subpart. 

242.7202  Definitions, 

242.7203  Policy. 

242.7204  Applicability. 

242.7205  Responsibilities, 

242.7206  Material  management  and 
accounting  system  standards. 

242.7207  System  disclosure,  demonstration, 
and  maintenance  requirements. 

242.7208  Procedures. 

242.7209  Contract  cLiuse. 

Subpart  242.72— Contractor  M.^'enai 
Management  and  Accour,t:ng  Systems 

242.7201    Scope  of  subpart. 

This  subpart  prescribes  policies, 
procedures,  and  standards  for  use  in  the 


evaluation  of  a  contractors  .iiateridi 
management  and  accounting  system 
(MMAS).  It  further  prescribes  the 
responsibilities  of  the  contractor,  the 
auditor,  and  the  contracting  officer 
regarding  the  assessment, 
demonstration,  evaluation,  and 
correction  of  deficiencies  in  a 
contractor's  MMAS. 

242.7202  Definitions. 

"Contractor",  for  purposes  of  this 
subpart,  means  a  business  unit  as 
defined  in  FAR  31.001. 

"Material  Management  and 
Accounting  System"  (MMAS),  as  used  in 
this  subpart,  means  the  contractor's 
system(s)  for  planning,  controlling,  and 
accounting  for  the  acquisition,  use,  and 
disposition  of  material.  MMASs  may  be 
manual  or  automated  and  they  may  be 
integrated  with  planning,  engineering, 
estimating,  purchasing,  inventory,  and/ 
or  accounting  systems,  etc..  or  they  may 
be  essentially  stand-alone  systems. 

"Valid Time-Phased  Requirements' 
means  material  which  is: 

(a)  Needed  to  fulfill  the  production 
plan,  including  reasonable  quantities  for 
scrap,  shrinkage,  yield,  etc..  and 

(b)  Is  charged/billed  to  contracts  or 
other  cost  objectives  in  a  manner 
consistent  with  their  need  to  fulfill  the 
production  plan. 

242.7203  Policy. 

It  is  the  policy  of  the  Department  of 
Defense  that  all  contraciors  have  a 
MMAS  that  reasonably  forecasts 
material  requirements,  assures  the  costs 
of  purchased  and  fabricated  material 
charged  or  allocated  to  a  contract  are 
based  on  valid  time-phased 
requirements,  and  maintains  a 
consistent,  equitable,  and  unbiased  logic 
for  costing  of  material  transactions.  To 
assist  contractors  to  comply  with  this 
policy,  standards  for  MMAS  s  are 
prescribed  at  242.7206.  The  Government 
has  no  preference  among  the  various 
automated  or  manual  systems,  or  among 
various  methods  of  material  transfer/ 
allocation,  as  long  as  the  contractor's 
MMAS  complies  with  the  standards  at 
242,7206. 

242.72C4    Applicability. 

(a)  All  contractors  who  receive  prime 
contracts,  other  than  contracts  awarded 
under  the  set-aside  procedures  of  FAR 
Part  19.  greater  than  the  small  purchase 
threshold  set  forth  in  FAR  13,000  and 
which  are  either  (1)  cost-reimbursement 
contracts,  or  (2)  fixed-price  contracts 
with  progress  or  other  financing 
payments,  are  expected  to  have  a 
MMAS  which  conforms  to  the  standards 
at  242.7206. 
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(b)  The  specific  requirements  of 
sections  :42.7207  and  242.7208  apply  to 
any  large  business  contractor  which  in 
its  preceding  fiscal  year  received  DoD 
prime  contracts  or  subcontracts  totaling 
S50  million  or  more. 

(c)  For  a  large  business  contractor  not 
meeting  the  criteria  in  paragraph  (b)  of 
this  section  but  which  in  its  preceding 
fiscal  year  received  DoD  prime  contracts 
or  subcontracts  totaling  $10  million  or 
more,  the  PCO  .may  require  compliance 
with  paragraphs  fd)  and  (e)  of  the  clause 
at  252.245-7001  with  the  concurrence,  or 
at  the  request,  of  the  .XCO  when  such 
compliance  is  in  the  best  interest  of  the 
Government  (e.g.,  significant  material 
mcUiagement  and  accounting  system 
deficiencies  are  believed  to  exist). 

Id)  The  demonstration  and  evaluation 
reqi;iremonts  of  sections  242.7207  and 
242. 7208  do  not  apply  to  small 
tiisnesses.  educational  institutions,  or 
ror.prufit  organizations. 

242.7205    Responsibfltties. 

(a)  Contracting  officers  should  r.ote 
•hat  the  standards  at  242.7206  and  the 
f  r.forcement  requirements  at  242.7208 
are  broadly  worded  and  require  the 
exercise  of  sound  ludgment  to  achieve 
effective  implementation.  Furthermore, 
this  subpart  requires  careful 
coordination,  communication,  and 
understanding  among  the  DCCA  auditor, 
thp  contractor,  and  the  .AGO  staff. 

|h)  Contractors  shall  assess  their 
NJM.AS's  and  talce  reasonable  action  to 
comply  with  the  standards  at  242.7206. 

(c)  Contractors  meeting  the 
requirements  in  242  7204  lb;  or  (c)  shall, 
in  accordance  with  242-~2ir,  disclose 
tneir  \tM,-\S  to  the  cognizant  ACO  and 
shall,  upon  the  request  of  the  AGO, 
demonstrate  the  degree  to  which  their 
MM.AS  complies  u:th  the  standards  at 
242,7206, 

(d)  The  ACO  wii:  nc:tht>r  approve  nor 
disapprove  a  contractor  s  .M.MAS,  but 
only  determine  whether  it  adequately 
conforms  to  the  standards  set  forth  in 
242.7206.  However,  the  approval 
requirements  of  F.AR  32.503-15(dl  and 
52,24.>-51d)  are  met  when  the  ACO  has 
det"rmined  that  the  MM.A,S  conforms  to 
the  standard  at  242,72061  bjl"),  ACO 
lilnnket  approval  of  cost  transfers 
Letwfen  cintracts  should  be  contingent 
upon  the  contractor  retaining  records  of 
[b.e  transfer  activity  that  tooit  place  in 
the  prior  month  and  reporting,  at  least 
m.onthly.  a  summary  of  the  transfer 
activity  that  took  place  in  the  prior 
month.  The  summary  report  should 
include  as  a  minimum,  the  total  number 
of  transfers  and  their  dollar  value. 

(e)  For  a  contractor  meeting  the 
requirements  in  242.7204  (b)  or  (c) 
above,  the  cognizant  ACO  shall 


determine  the  adequacy  of  the 
contractor's  MMAS  and  pursue 
appropriate  corrections  of  deficiencies. 

(0  On  behalf  of  the  ACO.  the 
cognizant  auditor  will  advise  and  assist 
the  ACO  in  evaluating  both  the 
contractor's  MMAS  and  the  contractor's 
correction  of  any  deficiencies  thereto. 
Auditors  shall  assess  the  significance  of 
contractor  deficiencies  and  provide  the 
ACO  an  estimate  of  the  adverse 
material  impact  to  the  Government 
resulting  from  such  dpfiriennies. 

242.7206     Material  management  and 
accounting  system  standards. 

(aj  MMAS  s  must  have  adequate 
internal  accounting  and  administrative 
controls  to  assure  system  and  data 
integrity. 

(b)  MMAS's  must  comply  with  the 
following: 

(1)  Have  an  adequate  system 
description  including  policies, 
procedures,  and  operating  instructions 
complaint  with  the  FAR  and  DFARS 

(2)  Assure  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated 
to  a  contract  are  based  on  valid  time- 
phased  requirements  as  impacted  by 
minimum/economic  order  quantity 
restrictions.  A  98-percent  bill  of  material 
acctiracy  and  a  95-percent  master 
production  schedule  accuracy  are 
desirable  as  a  goal  in  order  to  assure 
that  requirements  are  both  valid  and 
appropriately  time-phased.  If  systems 
have  accuracy  levels  below  those 
above,  the  contractor  must  demonstrate 
that  (i)  there  is  no  material  harm  to  the 
Government  due  to  lower  accuracy 
levels,  and/or  (ii)  the  cost  to  meet  the 
accuracy  goals  is  excessive  in  relation 
to  the  impact  on  the  Government. 

(3)  Provide  a  mechanism  to  identify, 
report,  and  resolve  system  control 
weaknesses  and  manual  overrides. 
Systems  should  identify  operational 
exceptions  such  as  excess/residual 
inventory  as  soon  as  known 

(4)  Provide  audit  trails  and  maintain 
records  necessary  to  evaluate  system 
logic  and  to  verify  through  transaction 
testing  that  the  system  is  operating  as 
desired.  Both  manual  records  and  those 
in  machine  readable  form  will  be 
maintained  for  the  prescribed  record 
retention  periods. 

(5)  Establish  and  maintain  adequate 
levels  of  record  accuracy,  and  include 
reconciliation  of  recorded  inventory 
quantities  to  physical  inventory  by  part 
number  on  a  periodic  basis.  A  95- 
percent  accuracy  level  is  desirable.  If 
systems  have  an  accuracy  level  below 
95  percent,  the  contractor  must 
demonstrate  that  (i)  there  is  no  material 
harm  to  the  Government  due  to  lower 
accuracy  level,  and/or  (ii)  the  cost  to 


meet  the  accuracy  goal  is  excessive  in 
relation  to  the  impact  on  the 
Government. 

(6)  Provide  detailed  description(s)  of 
circumstances  which  will  result  in 
manual  or  system  generated  transfers  of 
parts, 

(7)  Maintain  a  consistent.  equita!)lH, 
and  unbiased  logic  for  costing  of 
material  transactions.  The  contractor 
will  maintain  and  disclose  a  written 
policy  describing  the  transfer 
methodologies.  The  costing  method(<!ogy 
may  be  standard  or  actual  cost,  or  any 
of  the  inventory  costing  methods  in  FAR 
30,411-50(b),  Consistency  must  be 
maintained  across  all  contract  and 
customer  types,  and  from  accounting 
period  to  accounting  period  for  initial 
charging  and  transfer  charging, 

(i)  The  system  should  transfer  parts 
and  associated  costs  within  the  same 
billing  period. 

(li)  In  the  few  circumstances  where  it 
may  not  be  appropriate  to  transfer  parts 
and  associated  costs  within  the  same 
billing  period,  use  of  a  "loan/payback" 
technique  must  be  approved  by  the 
ACO.  When  the  technique  is  used,  there 
must  be  controls  to  ensure  that  parts  are 
paid  back  expeditiously;  procedures  and 
controls  are  in  place  to  correct  any 
overbilling  that  might  occur  at  a 
minimum,  the  borrowing  contract  and 
the  date  the  part  was  borrowed  are 
identified  monthly;  and  the  cost  of  the 
replacement  part  is  charged  to  the 
borrowing  contract. 

(8)  Where  allocations  from  common 
inventory  accounts  are  used,  have 
controls  in  addition  to  the  requirements 
of  standards  in  paragraphs  (b)  (2)  and 
(7)  above  to  ensure  that; 

(i)  Reallocations  and  any  credit  due 
are  processed  no  less  frequently  than 
the  routine  billing  cycle: 

(ii)  Inventories  retained  for 
requirements  which  are  not  under 
contract  are  not  allocated  to  contracts; 

(iii)  Algorithms  are  maintained  based 
on  valid  and  current  data. 

(9)  Notwithstanding  FAR  45,505- 
3(r)(2)(ii).  have  adequate  controls  to 
ensure  that  physically  commingled 
inventories  that  may  include  material 
for  which  costs  are  charged  or  allocated 
to  fixed-price,  cost-reimbursement,  and 
commercial  contracts  do  not 
compromise  requirements  of  any  of  the 
above  standards, 

(10)  Be  subjected  to  periodic  internal 
audits  to  ensure  compliance  with 
established  policies  and  procedures. 


242.7207  System  disclosure, 
demonstration,  and  maintenance 
requirements. 

(a)  A  -MMAS  disclosure  is  adequate 
when  the  contractor  has  provided  the 
cognizant  ACO  documentation  which 
accurately  describes  those  policies, 
procedures,  and  practices  that  the 
contractor  currently  uses  in  its  MMAS  in 
sufficient  detail  for  the  Government  to 
reasonably  make  an  informed  judgment 
regarding  the  adequacy  of  the 
contractor's  MMAS, 

(b)  A  MM.'XS  demonstration  is 
adequate  when  the  contractor  has 
provided  the  cognizant  ACO  sufficient 
evidence  to  demonstrate  the  degree  of 
conformance  of  its  MM.AS  to  the 
standards  at  242,7206.  including  an 
estimate  of  the  cost  impact  to  the 
Government  of  any  significant 
deficiencies  and  a  comprehensive  plan 
for  correcting  any  significant 
deficiencies, 

(c)  Significant  changes  to  the  MMAS 
must  be  disclosed  to  the  cognizant  ACO 
within  .30  days  of  their  implementation. 

(d)  If  the  contractor  notifies  the 
Government  representative  to  whom  the 
information  is  submitted,  i.e.,  the  ACO 
or  the  auditor,  that  disclosed 
information  relative  to  its  MMAS 
contains  commercial  or  financial 
infcrm.ation  which  it  regards  as 
privileged  and  confidential,  such 
information  shall  be  protected  and  shall 
not  be  released  outside  the  Government 
without  the  permission  of  the  contractor. 
The  contractor  should  ensure  an 
appropriate  legend  is  on  the  face  of  the 
disclosed  document  at  the  lime  of 
subma'ssion. 

242.7208  Procedures, 

(a)  System  Evaluation.  Cognizant 
audit  and  contract  administration 
activities  will  jointly  establish  and 
manage  programs  for  evaluating  the 
MM.AS's  of  contractors  meeting  the 
requirements  of  242.7204  (b)  or  (c). 
Evaluations  will  be  based  on  the 
disclosure/demonstrations  provided  by 
the  contractors.  Evaluations  and  reports 
shall  be  accomplished  as  a  contract 
audit  and  contract  administration  office 
team  effort.  The  ACO  shall  appoint  a 
team  leader  and  ensure  representation 
of  appropriate  functional  specialties. 
Evaluations  shall  be  tailored  to  take  full 
advantage  of  the  day-to-day  work  done 
as  an  integral  part  of  both  the  contract 
audit  and  contract  administration 
activities.  A  system  evaluation  shall  be 
conducted  at  least  every  three  years, 
except  where  the  ACO,  in  consultation 
with  the  auditor,  determines  that  past 
experience  and  a  current  vulnerability 
assessmicnt  of  the  contractor  discloses 
low  risk.  If  the  ACO  determines  that  the 


Government  is  subject  to  high  risk, 
MMAS  evaluations  should  be  done  more 
frequently.  To  the  extent  possible,  the 
evaluation  team  leader  should  inform 
the  contractor  and  the  ACO  of 
significant  findings  during  the  conduct 
of  the  evaluation.  The  team  leader 
should  apprise  the  contractor  during  an 
exit  conference  of  any  significant 
findings. 

(b)  Disposition  of  Evaluation  Team 
Findings — (1)  Reporting  of  Evaluation 
Team  Findings.  The  report  shall  address 
the  evaluation  team  findings  and 
recommendations.  If  there  are 
significant  MMAS  deficiencies,  the 
report  shall  provide  an  estimate  of  the 
adverse  material  impact  to  the 
Government  resulting  from  those 
deficiencies  and  a  recommendation  as 
to  the  acceptability  of  the  contractor's 
corrective  action  plan. 

(2)  Field  Pncing  Reports.  When  the 
report  of  an  evaluation  indicates  that 
there  is  a  significant  MMAS  deficiency, 
all  field  pricing  reports  for  that 
contractor  will  contain  a 
recommendation  relating  to  proposed 
cost  and  pricing  data  adjustments 
necessary  to  protect  the  interest  of  the 
Government,  until  the  deficiency(s)  is 
corrected. 

(3)  Initial  Notification  of  Contractor. 
Upon  receipt  of  the  system  evaluation 
report,  the  ACO  shall  provide  a  copy  to 
the  contractor  and  allow  30  days,  or  a 
reasonable  extension  thereto,  for 
submission  of  its  written  response.  If  no 
significant  deficiencies  are  identified, 
the  ACO  will  notify  the  contractor  in  a 
timely  manner. 

(i)  Contractor  Agreement.  If  the 
contractor  agrees  with  the  report 
findings  and  recommendations,  the 
contractor  should  proceed  with  the 
execution  of  the  corrective  action  plan. 

(ii)  Contractor  Disagreement.  If  the 
contractor  disagrees  with  the  report 
findings  and  recommendations,  the 
contractor's  response  should  contain  the 
rationale  for  each  area  of  disagreement. 

(4)  Evaluation  of  Contractor's 
Response.  The  ACO.  in  consultation 
with  the  auditor,  will  evaluate  the 
contractor's  written  response  and 
determine  whether — 

(i)  The  MMAS  contains  deficiencies 
which  need  correction: 

(ii)  Any  deficiencies  are  significant 
enough  to  result  in  the  reduction  or 
suspension  of  progress  payments  or  of 
payments  under  public  vouchers;  and 

(iii)  Proposed  corrective  actions  are 
adequate  to  correct  the  deficiencies. 

(5)  Contracting  Officer  Responsibility. 
(i)  When  the  ACO  determines  that  there 
is  a  significant  M.MAS  deficiency,  the 
ACO  shall  suspend,  in  accordance  with 
FAR  32.503-6,  an  appropriate  percentage 


of  affected  costs  on  progress  payment 
claims  and  public  vouchers 
proportionate  to  the  adverse  material 
impact  to  the  Government  until  a 
corrective  action  plan  Is  submitted  ami 
accepted.  The  percentage  of  the 
suspension  will  be  impacted  by  the 
quality  of  the  contractors  self- 
assessment,  demonstration,  and 
corrective  action  plan.  After  acceptance 
of  the  corrective  action  plan,  but  prior  to 
complete  implementation,  the  ACO  will 
reduce  the  suspension  as  appropriate  to 
refiect  the  contractor's  progress.  In  no 
case,  however,  will  total  amounts  of 
affected  costs  be  approved  for  progress 
payments  or  public  vouchers  until  the 
contractor's  system  is  determined  to  be 
acceptable  for  Government  contract 
costing  purposes,  or  the  amount  of  the 
impact  is  determined  to  be  immateri<il. 
(ii)  When  the  report  of  an  evaluation 
indicates  that  there  is  a  significant 
MMAS  deficiency,  the  ACO  should 
ensure  that  the  effect  of  the 
deficiency(s)  is  considered  in  the  rev  iew 
of  the  contractor's  estimating  system 
pursuant  to  DFARS  215.811. 

(6)  Notification  of  ACO 
Determination.  The  ACO  will  notify  th«» 
contractor  and  the  auditor  of  the 
determination  and  any  decision  to 
reduce  or  suspend  progress  payments  ar 
payments  under  public  vouchers.  The 
notice  shall  identify  the  deficiencies 
requiring  correction  and  will  indicate 
acceptance  or  rejection  of  the 
contractor's  corrective  action  plan. 

(7)  Monitoring  Contractor's  Correct i[  0 
Action.  The  auditor  and  ACO  will 
monitor  the  contractor's  progress 
toward  correction  of  deficiencies.  In  the 
event  the  contractor  fails  to  make 
adequate  progress  toward  corrective 
action,  the  ACO  shall  take  further 
appropriate  action  to  ensure  that  the 
contractor  corrects  the  deficiency. 
Actions  which  should  be  considered  by 
the  ACO  include,  but  are  not  limited  to, 
bringing  the  issue  to  the  attention  of 
higher  level  management,  further 
reduction  or  suspension  of  progress 
payments  in  accordance  w'th  FAR 
32.503-6,  disapproval  of  the  contracl.n's 
cost  accounting  system  and/or  cost 
estimating  system,  and/or 
recommendations  concerning  award  nf 
future  contracts. 

242.7209    Contract  clause. 

The  contracting  officer  shall  insert  iSt? 
clause  at  252.242-7001  in  all  solicil.iti  jns 
and  resulting  contracts  which  are 
greater  than  the  small  purchase 
threshold  set  forth  in  FAR  13.101  and  .re 
either  (a)  cost-reimbursem.ent  conlr,«-  ts 
or  (I))  are  fixed-price  contracts  with 
progress  or  other  financing  payments. 
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However,  the  cUusc  shall  not  be 
included  in  that  portion  of  solicitations 
and  contracts  which  are  set  aside  for 
exclusive  participation  by  small 
business  and  sm.ill  disadvantaged 
business  ccrcerns. 

PART  245— GOVERNMENT  PROPERTY 

22.  Section  24,1  50S-3  is  added  to  read 

as  fol'cVNS 

245.505-3    Records  of  material. 

(f)(2)(ii)  Fur  D  D  contracts,  the 
contractor's  matenai  control  system 
may  physically  commingle  inventories 
that  may  include  materials  for  which 
costs  are  charged  or  allocated  to  fixed- 
price,  cost-reimbursement,  and 
commercial  contracts  so  long  as  the 
contractor  has  adequate  controls  to 
ensure  that  the  requirements  of  242.7206 
are  met 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT     | 
CLAUSES 

21  The  finV;  rule  published  on  April 
11  I9ciq  |.^  FR  14654)  is  corrected  as 
follows: 

252.20a-70O€    ICorrectedl 

24  On  page  nj35  section  252.208- 
70O6  is  corrected  by  reversing  the  order 
of  the  definitions  "Bearing  components" 
and  "Bearings"  in  paragraph  (a)  of  the 
clause,  to  place  the  definitions  in 
alphabetical  sequence:  and  by 
substituting  in  paragraph  (e)(3)  of  the 
clause  the  word  "by"  in  lieu  of  the  word 
"in". 

25.  On  page  14655  section  252.208- 
70O6  is  corrected  by  removing  at  the  end 
of  paraer.ih  fp]|3)  of  the  clause  the 
listing    MIL  B  8976". 

26.  Section  252.242-7001  is  revised  to 
rr'.fd  as  follows 

252.242-7001     Materia*  management  and 
Accounting  system  Requirements  and 
Standards. 

.As  prescribed  in  242.7209.  insert  the 
following  clause. 

Material  Management  and  Accounting 
System  Requirements  and  Standards  (May 
1989) 

idi  D(  ''inttiuns. 

"Contractor",  for  purposes  of  this  clause, 
means  a  business  unit  as  defined  in  FAR 
31.001.  i.e..  any  segment  of  an  organization,  or 
an  entire  business  organization  which  is  not 
divided  into  segments. 

"Matenai  Management  and  Accounting 
System"  (MMAS).  as  used  in  this  clause, 
means  the  contractor's  sy8teni(s)  for 
planning,  controlling,  and  accounting  for  the 
acquisition,  use.  and  disposition  of  material. 
MM.AS's  may  be  manual  or  automated  and 
they  may  be  integrated  with  planning, 
engineering,  estimating,  purchasing 


inventory,  and/or  accounting  systems,  etc.,  or 
they  may  be  essentially  standalone  systems. 
"Valid  Time-Phased  Requirements"  means 
material  which  is  (1)  needed  to  fulfill  the 
production  plan,  including  reasonable 
quantities  for  scrap,  shrinkage,  yield,  etc.. 
and  (2)  is  charged /billed  to  contracts  or  other 
cost  objectives  in  a  manner  consistent  with 
their  need  to  fulfill  the  production  plan. 

(b)  General.  The  Contractor  agrees  to 
maintain  a  material  management  and 
accounting  system  (MMAS)  that  reasonably 
forecasts  material  requirements,  assures  that 
costs  of  purchased  and  fabricated  material 
charged  or  allocated  to  a  contract  are  based 
on  valid  time-phased  requirements,  and 
maintains  a  consistent,  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions. 

(c)  Applicability.  The  Contractor  will 
assess  its  MMAS  and  take  reasonable  action 
to  comply  with  the  standards  set  forth  in 
section  242.7206  of  the  DoD  FAR  Supplement. 
Paragraphs  (d)  and  (e)  below  are  also 
applicable  if  the  Contractor  is  a  large 
business  and.  in  its  fiscal  year  preceding 
award  of  this  contract  received  Department 
of  Defense  (DoD)  prime  contracts  or 
subcontracts  totaling  fifty  million  dollars  ($50 
million)  or  more.  Paragraphs  (d)  and  (e) 
below  are  also  applicable  if  the  Contractor  is 
a  large  business  which,  in  its  fiscal  year 
preceding  award  of  this  contract,  received 
DoD  prime  contracts  or  subcontracts  totaling 
ten  milhon  dollars  ($10  million)  or  more  and. 
during  performance  of  this  contract,  the 
Contracting  Officer  notifies  the  ConU-actor  in 
writing  that  paragraphs  (d)  and  (e)  of  this 
clause  apply. 

(d)  System  Disclosure,  Demonstration,  and 
Maintenance  Requirements. 

(1)  The  Contractor  shall  disclose  its  MMAS 
to  the  cognizant  ACO  and  shall,  upon  the 
request  of  the  ACO,  demonstrate  the  degree 
to  which  its  MMAS  conforms  to  the 
standards  set  forth  in  section  242.7206  of  the 
DoD  FAR  Supplement.  If  the  Contractor 
desires  the  Government  to  protect  such 
information  as  privileged  or  confidential,  the 
Contractor  shall  notify  the  Government 
representative  to  whom  the  information  is 
submitted,  i.e..  the  ACO,  or  the  auditor,  and 
the  Contractor  shall  ensure  an  appropriate 
legend  is  on  the  face  of  the  ducument(s]  at 
the  time  of  submission. 

(i)  A  MMAS  disclosure  is  adequate  when 
the  Contractor  has  provided  the  cognizant 
ACO  documentation  which  accurately 
describes  those  policies,  procedures,  and 
practices  that  the  Contractor  currently  uses 
in  its  MMAS  in  sufficient  detail  for  the 
Government  to  reasonably  make  an  informed 
judgment  regarding  the  adequacy  of  the 
Contractor's  MMAS. 

(ii)  A  MMAS  demonstration  is  adequate 
when  the  Contractor  has  provided  the 
cognizant  ACO  sufficient  evidence  to 
demonstrate  the  degree  of  compliance  of  its 
MMAS  with  the  standards  at  242.7206  of  the 
DoD  FAR  Supplement,  including  an  estimate 
of  the  cost  impact  to  the  Government  of  any 
significant  deficiencies  and  a  comprehensive 
plan  for  correcting  any  significant 
deficiencies. 


(2)  SignificHnt  charges  to  the  MM.AS  must 
be  disclosed  to  the  .ACQ  within  .30  days  of 
their  implementation. 

(e)  MMAS  Deficienctps  (1)  If  during  the 
period  of  performance  of  this  contract,  the 
Contractor  receives  a  report  of  the  evaluation 
of  its  MMAS.  the  Contractor  agrees  to 
respond  as  follows: 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall,  within  thirty  (30)  days  of 
receipt  of  such  report,  indicate  its  agreement 
in  writing  and  shall  proceed  to  execute  the 
corrective  action  plan,  if  any,  agreed-fo  by 
the  ACO. 

(ii)  If  the  Contractor  disagrees  with  the 
report  findings  and  recommendations,  the 
Contractor  shdl!  respond  in  writing  within 
thirty  (30)  days  of  receipt  of  the  report, 
indicating  its  rationale  for  each  area  of 
disagreement. 

|2)  The  ACO  shall  evaluate  the 
Contractors  response  to  the  report  and  notify 
the  Contractor  of  his/her  determination 
concerning  any  remaining  deficiencies  and/or 
the  adequacy  of  any  proposed  or  completed 
corrective  action(s). 

(End  of  clause) 

PART  253— FORMS 

2".  The  iist  of  forms  following  section 
253.204-70  is  amended  by  changing  the 
title  for  253.303-70-DD-1659  to  read 
"Application  for  U.S.  Government 
Shipping  Documentation/Instructions" 
in  lieu  of  the  title  "Application  for  U.S. 
Government  Bill{s)  of  Lading/Domestic 
Route  Order/Export  Traffic  Release". 
[FR  Doc  8^-1130-  Filed  5-11-89;  8;45  amj 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 
48  CFR  Part  733 
I  AIDAR  Notice  89-3] 
Procedures  for  Protests 

agency:  Agency  for  International 
Develijpment.  IDCA. 

action:  Final  rule. 

SUMMARY:  The  A.I.D.  procedures  for 

protests  are  being  corrected  to  specify 
that  protests  will  be  submitted  to  the 
contracting  officer  but  will  be  reviewed. 
considered  and  decided  by  the  head  of 
the  contracting  activity.  Editorial 
changes  were  made  to  these  procedures 
by  an  earlier  AIDAR  Notice,  and  all 
references  to  head  of  the  contracting 
activity  were  mistai^enly  changed  to 
references  to  the  contracting  officer. 

EFFECTIVE  DATE;  May  12,  1989. 


FOR  FURTHER  INFOHMATTON  CONTACT: 

M/SER/PPE.  Mr.  [ames  M,  Kelly,  Room 
V300I,  S,A-14.  Agency  for  Intpmatinnal 
Uevelopment,  Washington,  DC  20523. 
Telephone  (703)  875-1534. 
SUPPIXMENTARY  INFORMATtON:  1  he 
(  hanges  being  made  by  this  Notice  are 
rot  considered  significant  rules  subject 
to  F.AR  1,301  or  Subpart  1,5,  This  .Notice 
is  exempted  from  the  requirements  of 
Executive  Order  12291  by  0MB  Circular 
t,V,  This  Notice  wiil  not  have  an 
nipact  on  a  substantial  number  of  small 
entities,  nor  does  it  establish  any 
information  collection  as  contemplated 
by  the  Regiilalorj'  Flexibility  Act  and 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Part  733 

Government  procurement 

For  the  reasons  set  out  in  the 
Preamble.  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 

dS  follows: 

PART  733— PROTESTS,  DISPUTES 
AND  APPEALS 

1.  The  authority  citation  m  F,.r!  "33 
(  ontinues  to  read  as  follot\s: 

Authority:  Sec  621.  Pub  L  S'-l^S  "5  Stat. 
4  1=^  VIZ  rS'C,  23«1),  as  annend-d:  E.O  12183. 
Sept.  29  13-9  44  FR  56673.  3  CFR  1979  Comp.. 
p.  43.5. 

2.  Subpart  733,70  is  revised  as  follows: 

Subpart  733.70— A.I.D.  Procedures  tor 
Protest 

73,3,~(XT1     Scope  of  subpart 
-33,7012     Definitions. 
"33, "003     Filing  of  protest. 
"33,7004     Time  for  •'ihng. 
"33, "005     Notice  of  protest. 
"33.7006     Protests  excluded  frnm 
consideration. 

733.7007  Withholding  of  award  ciiU 
suspension  of  contra; '  performance. 

733.7008  Time  for  and  not.fication  of  the 
decision  on  the  protest. 

Subpart  733.70— A.I.D.  Procedures  for 
Protests 

733.7001  Scope  of  subpart. 

A.I.D.  follows  the  protest  procedures 
in  FAR  33.1.  as  implemented  and 
supplemented  by  this  Subpart. 

733.7002  Definitions. 

(a)  "Interested  party"  is  defined  in 
FAR  33.101. 

(b)  "Head  of  the  Contracting  Activity" 
(HCA),  is  defined  in  AIDAR  702.170-10. 

(c)  All  "days"  referred  to  in  this 
subpart  are  deemed  to  be  "working 
days"  of  the  federal  government.  In 
computing  a  period  of  time  under  this 
subpart,  the  time  shall  begin  to  run  on 
the  first  working  day  after  the 
occurrence  of  the  e\ent  which  is 
designated  as  the  beginning  of  the  time 


[enod  in  733, "004(a)(2)  or  733.7008(a). 
Time  for  filing  any  document  with  the 
Contracting  Officer  expires  at  5:30  p.m. 
local  time  on  the  last  day  on  which  such 
filing  may  be  made. 

(d)  The  term  "filed"  means  receipt  of 
the  protest  submission  by  the 
Contracting  Officer. 

733.7003  Filing  of  protest. 

(a)  An  interested  party  may  protest  to 
A.I.D.  a  solicitation  issued  by  A.I.D.  for 
the  procurement  of  goods  or  services,  or 
the  proposed  award  or  the  award  of 
such  a  contract,  except  that  if  an 
interested  party  protests  a  particular 
procurement  or  proposed  procurement 
to  the  General  Accounting  Office,  or 
initiates  litigation  before  a  court  of 
competent  jurisdiction  with  respect  to 
such  procurement,  that  procurement  or 
proposed  procurement  may  not  be  the 
subject  of  a  protest  to  A.LD. 

(b)  Protests  must  be  in  writing  and 
addressed  to  the  Contracting  Officer  for 
consideration  by  the  HCA. 

(c)  A  protest  shall: 

(1)  Include  the  name,  address,  and 
telephone  number  of  the  protestor. 

(2)  Identify  the  issuing  Mission  or 
office  and  the  solicitation  and/or 
contract  number; 

(3)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents: 

(4)  Specifically  request  a  decision  by 
A.I.D.;  and 

(5)  State  the  relief  requested. 

(d)  An  adverse  decision  on  the  protest 
may  be  made  by  the  HCA  for  failure  of 
the  protest  to  comply  with  any  of  the 
requirements  of  this  section. 

733.7004  Tune  for  fifing. 

(ajilj  Protests  based  upon  alleged 
improprieties  and/or  deficiencies  in  a 
solicitation  which  are  apparent  prior  to 
bid  opening  or  the  closing  date  for 
receipt  of  initial  proposals  shall  be  filed 
prior  to  bid  opening  or  the  closing  date 
for  receipt  of  initial  proposals. 

(2)  In  cases  other  than  those  covered 
by  paragraph  (a)(1)  of  this  section, 
protests  shall  be  filed  not  later  than  10 
days  after  the  basis  of  the  protest  is 
knowTi  or  should  have  been  known 
whichever  is  earlier. 

(b)  The  HCA.  for  good  cause  shown, 
may  consider  a  protest  which  is  not 
timely  filed. 

733.70C5     Notice  of  protest. 

(a)  When  a  protest  against  the  making 
of  an  award  is  received  and  the  HCA 
decides  to  withhold  the  award  pending 
disposition  of  the  protest,  the  offerors 
whose  offers  might  become  eligible  for 
award  may  be  notified  of  this  protest  by 
the  Contracting  Officer,  and  may  be 


requested  to  extend  the  Ume  for 
acceptance  of  their  offers  to  avoid  the 
need  for  resolicitation. 

(b)  Material  submitted  by  a  protestor 
will  not  be  withheld  from  any  interested 
party  outside  the  government  or  from 
any  government  agency  if  the 
Contracting  Officer  decides  to  release 
such  material,  except  to  the  extent  that 
the  withholding  of  such  information  is 
permitted  or  required  by  law  or 
regulation, 

733,''iX:'t:     f'o!e<,:,8  enouoed  fro^ 

ronside'-a'.on 

(aj  Contract  administration.  Disputes 
between  a  contractor  and  A.I.D.  are 
resolved  pursuant  to  the  disputes  clause 
of  the  contract  and  the  Contract 
Disputes  Act  of  1978. 

(b)  Small  business  size  standcnJs  and 
standard  industrial  classification. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard 
industrial  classification  are  for  review 
solely  by  the  Small  Business 
Administration. 

(c)  Procurement  under  Section  8(al  of 
the  Small  Business  Act  Contracts  are 
let  under  section  8(a)  of  the  Small 
Business  Act  to  the  Small  Business 
Administration  solely  at  the  discretion 
of  the  Contracting  Officer,  and  are  not 
subject  to  review. 

(d)  Determinations  of  responsibility 
by  the  Contracting  Officer.  A 
determination  by  the  Contracting  Officer 
that  a  bidder  or  offeror  is  or  is  not 
capable  of  performing  a  contract  will 
not  be  reviewed  by  the  HCA. 

(e)  Protests  filed  in  the  General 
Accounting  Office  (GAOJ.  Protests  filed 
with  the  CAO  will  not  be  reviewed. 

(f)  Procurements  funded  by  A.I.D.  to 
which  A.I.D.  is  not  a  party.  No  protest  of 
a  procurement  funded  by  A.LD.  shall  be 
reviewed  unless  A.I.D.  is  a  party  to  the 
acquisition  agreement. 

(g)  Subcontractor  protests. 
Subcontractor  protests  will  not  be 
considered. 

[h]  Judicial  proceedings.  Protests  will 
not  be  considered  when  the  matter 
involved  is  the  subject  of  litigation 
before  a  court  of  competent  jurisdiction 
or  when  the  matter  involved  has  been 
decided  on  the  merits  by  a  court  of 
competent  jurisdiction. 

733.7007    WNhhoMing  Of  award  and 
suspension  of  contract  parfonnance. 

(a)  When  a  protest  is  timely  filed,  an 
award  shall  not  be  made  until  the  matter 
is  resolved  unless  the  HCA  first 
determines  that  one  of  the  follow  ing 
applies: 


20598 


Federal  Register  /  Vol.  54,  No.  91  /  Friday.  May  12.  1989  /  Rules  and  Regulations 


(1)  The  supplies  or  services  to  be 
contracted  for  are  urgently  required; 


may  also  be  affecting  survival.  This  rule 
implements  the  protection  and  recovery 


locality  is  Point  Romo.  Anastas.a  Island, 
St.  Johns  County.  Florida  (Hall  1981). 


Federal  Register  /  Voi    04.  No.  91  /  Friday.  May  12,  1989  /  Rules  and  Rnsulatinns 


"0199 


about  the  Atlantic  coast  subspecies  P.  p. 
liccolorcti-s.  noted  that  burrow 


_i- 


habitat  conducted  at  four  State-owned 
recreation  areas  by  the  Florida 


three  were  from  Federal  agencies,  three 
from  State  agencies,  one  from  a  county 
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(1)  The  supplies  or  services  to  be 
contrdcted  for  are  urgently  required; 

(2J  Delivery  or  performance  will  be 
unduly  Helayed  by  failure  to  mai^e 
award  promptly; 

f3)  .\  prompt  award  will  otherwise  be 
advantageous  to  the  Government. 

(b)  When  a  protest  is  received  after 
award,  the  ^^CA  need  not  decide  to 
suspend  contract  performance  or 
terminate  the  awarded  contract  unless  it 
appears  likely  that  an  award  may  be 
invalidated  and  a  delay  m  receiving  the 
supplies  or  services  would  not  be 
prejudicial  to  the  Government's  interest. 
In  this  event,  the  Contracting  Officer 
shall  consider  seeking  a  mutual 
agreement  with  the  contractor  to 
suspend  performance  on  a  no-cost  basis. 

733.7008    Time  for  and  notification  of  tti« 
decision  on  trtc  protest 

(a)  The  HCA  shall  issue  a  decision  on 
a  protest  within  45  days  from  the  d.ite  a 
proper  protest  is  filed  unless  the  \{C.\ 
determines  that  a  longer  period  is 
necessary  to  resolve  the  protest,  and  so 
notifies  the  protestor  in  writing. 

(b)  The  HCA  shall  notify  the  protestor 
of  his  or  her  decision  in  writing,  which 
decision  shall  constitute  the  final 
decision  of  the  Agency. 

Da!e  M.iy  2.  1989,  i 

[ohn  F.  Owens.  ' 

Procurement  Executive 
[FR  Doc  B9-n336  Filed  5-ll-«9;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Anastasia  Island  Beach  Mouse  and 
Threatened  Status  for  the 
Southeastern  Beach  Mouse 

agency;  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 

hereby  determ.ines  the  .-Xnastasia  Island 
beach  mouse  (Pewvyscus  polionotus 
phasmaj  to  be  an  endangered  species 
and  the  southeastern  beach  mouse 
(Peromyscus  pohoiiotus  niveiventris)  to 
be  a  threatened  species  pursuant  to  the 
Endangered  Species  .^ct  of  1973,  as 
amended  (Act).  These  mice  occur  only 
on  the  Atlantic  coast  of  Florida  and 
have  declined  primarily  due  to  the 
alteration  and  destruction  of  their 
habitat.  In  some  areas  competition  from 
house  mice  and  predation  by  house  cats 


may  also  be  affecting  survival.  This  rule 
implements  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
two  beach  mice. 
EFFECTIVE  DATE;  June  12. 1989. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  3100 
University  Boulevard  South,  Suite  120. 
Jacksonville.  Florida  32218. 

FOR  FURTHER  INFORMATLON  CONTACT: 

Mr.  David  j.  Wesley,  Field  Supervisor,  at 

the  above  address  (904/791-2580  or  FTS 

946-2580) 

SUPPlfMENTARY  INFORMATION 

Background 

Beach  mice  are  pale-colored  coastal 
subspecies  of  the  oldfield  mouse 
[Peromyscus  polionotus],  a  wide-ranging 
species  in  the  southeastern  United 
States.  Beach  mice  occur  only  along  the 
Atlantic  and  Gulf  coasts  of  Florida  and 
the  Gulf  coast  of  Alabama.  Three 
subspecies  of  Gulf  coast  beach  mice,  the 
Alabama  beach  mouse  [Peromyscus 
polionotus  ammobates],  Perdido  Key 
beach  mouse  [P.  p.  trissyHepsis],  and  the 
Choctawhatchee  beach  mouse  [P.  p. 
allophrys),  have  already  been  listed  as 
endangered  species  pursuant  to  the  Act 
(June  6, 1985;  50  FR  23872).  The  present 
rule  lists  two  of  the  Atlantic  coast 
subspecies.  One  of  these,  the  Anastasia 
Island  beach  mouse  [P.  p.  phasma],  is 
listed  as  an  endangered  species:  the 
other,  the  southeastern  beach  mouse  [P. 
p.  niveiventris),  is  listed  as  threatened. 
Both  occur  only  in  Florida.  The 
Anastasia  Island  beach  mouse  was 
known  historically  from  the  mouth  of 
the  St.  Johns  River,  Duval  County,  south 
to  Matanzas  Inlet,  St.  Johns  County.  The 
southeastern  beach  mouse  formerly 
occurred  from  Ponce  (Mosquito)  Inlet, 
Volusia  County,  south  to  Hollywood 
Beach.  Broward  County  (Humphrey 
1987). 

The  Anastasia  Island  beach  mouse 
[Peromyscus  polionotus  phasma]  was 
named  by  Bangs  in  1898  as  a  full 
species,  Peromyscus  phasma.  Osgood 
(1909)  relegated  it  to  subspecific  rank 
under  the  species  Peromyscus 
polionotus.  It  is  one  of  the  largest  of  the 
beach  mice,  with  ten  adults  from  the 
type  locality  averaging  138.5  mm.  in 
total  length  with  an  average  tail  length 
of  53  mm.  (Osgood  1909).  Like  all  beach 
mice,  it  is  considerably  paler  than 
inland  races  of  P.  polionotus.  The 
coloration  is  light  ochrar.eous  buff  on  the 
back,  with  pure  white  underparts,  a 
unicolor  tail,  and  rather  indistinct  white 
markings  on  the  nose  and  face  (Howell, 
unpubl.  ms..  circa  1940).  The  type 


locality  is  Point  Romo.  Anastasia  Island, 
St.  Johns  County,  Florida  (Hall  1981 ). 

The  southeastern  beach  mouse 
[Peromyscus  polionotus  niveiventris] 
was  named  by  Chapman  as  Hesperomys 
niveiventris  in  1889.  Bangs  placed  it  in 
the  genus  Peromyscus  in  1898.  and 
Osgood  (1909)  relegated  it  to  subspecies 
rank  under  Peromyscus  polionotus.  This 
is  the  largest  of  the  beach  mice,  with  10 
adults  averaging  139  mm.  in  total  length 
and  52  mm.  in  tail  length  (Osgood  1909). 
It  is  slightly  darker  and  more  buffy  than 
Peromyscus  polionotus  phasma.  but  still 
considerably  paler  than  most  inland 
subspecies  (it  is  similar  in  coloration  to 
inland  P.  p.  rhoadsi.  but  is  much  larger 
in  size]  (Howell,  unpubl.  ms..  cirvfi 
1940).  The  type  locality  is  Oak  Lodge, 
east  peninsula  opposite  Micco.  Brevard 
County.  Florida  (Hall  1981). 

Both  Peromyscus  polionotus  phasma 
and  P.  p.  niveiventris  are  restricted  to 
sand  dunes  mainly  vegetated  by  sea 
oats  [Uniola  paniculata]  and  dune  panic 
grass  [Paspalum  amarulum],  and  to  the 
adjoining  scrub,  characterized  by  oaks 
[Quercus  sp.)  and  sand  pine  [Pinus 
clausa]  or  palmetto  [Serenoa  repens] 
(Humphrey  and  Barbour  1981. 
Humphrey  1987).  Extine  and  Stout  (1987) 
studied  dispersion  and  movements  of 
Peromyscus  polionotus  niveiventris  on 
Merritt  Island.  The  habitat  of  the  m.ice 
consisted  of  three  contiguous  zones  of 
vegetation  running  parallel  with  the 
beach  and  dune  lines.  Zone  1  was 
seaward  and  supported  sea  oats:  Zone  2 
was  characterized  by  clumps  of 
palmetto  and  sea  grape  [Coccoloba 
uvifera).  and  expanses  of  open  sand; 
Zone  3  was  interior  and  consisted  of 
dense  scrub  dominated  by  palmetto,  sea 
grape,  and  wax  myrtle  [Afyrica 
cenfera).  Zones  2  and  3  were  found  to 
be  the  preferred  habitats  of  the  beach 
mice,  whereas  Zone  1  was  marginal. 
The  following  information  pertains 
mostly  to  Gulf  coast  beach  mice,  hut 
probably  applies  to  subspecies  along  the 
Atlantic  coast,  since  ail  beach  mice  are 
morphologically  similar  and  live  in 
similar  habitats. 

Blair  (1951)  found  that  food  plants 
most  utilized  by  beach  mice  are  various 
beach  grasses  and  sea  oats.  The  fruits  of 
beach  grass  are  readily  available  to  the 
mice,  but  those  of  sea  oats  are  usually 
obtainable  only  after  they  have  been 
blown  down  by  heavy  winds.  These 
foods  are  often  found  stored  in  mouse 
burrows.  Beach  mice  also  probably  eat 
invertebrates  from  time  to  time, 
especially  in  late  spring  and  earlv 
summer  when  seeds  are  scarce  (Ehrhart 
in  Layne.  1976). 

Beach  mice  are  burrow-inhabiting 
animals.  Ehrhart  [m  Layne  1978j.  writing 


about  the  .Atlantic  coast  subspecies  P.  p. 
dccolorctvs.  noted  that  burrow 
entrances  arc  usually  placed  on  the 
sloping  side  of  a  dune  at  the  base  of  a 
shrub  or  clump  of  grass.  Old  burrows  of 
ghost  crabs  are  utilized,  but  more 
commonly  the  mice  excavate  their  own 
burrows  (Clair  1951).  The  home  range 
may  contain  up  to  20  burrows,  which  are 
used  for  refuge,  nesting,  and  food 
storage. 

Along  the  Gulf  coast,  much  breeding 
activity  was  evident  from  November 
through  early  January,  when  many 
immature  animals  were  present  (Blair 
1951).  Litters  ranged  from  two  to  seven, 
averaging  four  mice  reached 
reproductive  maturity  as  eariy  as  8 
weeks  of  age.  In  the  laboratory.  Bowen 
(19b8)  found  that  a  female  beach  mouse 
fould  produce  over  80  young  during  her 
lifetime,  with  litters  produced  regularly 
at  26-day  intervals.  Mortality  of  the 
young  is  very  high,  however.  Blair  (1951) 
found  that  only  19.5  percent  of  beach 
mice  on  the  Gulf  coast  survived  more 
than  4  months.  Similar  breeding  a(.t;\i'y 
for  the  two  beach  mice  considered  under 
this  rule  can  be  expected. 

Myers  (1983)  reported  that  raccoons, 
skunks,  snakes,  great  blue  herons. 
domestic  dogs,  and  domestic  cats  could 
be  beach  mouse  predators  on  the  Gulf 
coast  dunes.  These  species  are  also 
potential  beach  mouse  predators  on  the 
Atlantic  coast. 

Hall  (1981)  cites  two  historical  records 
for  the  Anastasia  Island  beach  mouse: 
The  type  locality  at  Point  Romo, 
.•\nastasia  Island.  St.  Johns  County;  and 
the  beach  dunes  at  the  border  of  the  St. 
Johns  and  Duval  County  line.  This 
subspecies,  therefore,  could  have  ranged 
along  the  ocean  dunes  from  the  mouth  of 
the  St.  Johns  River  in  Duval  County 
south  to  the  end  of  .\njotasia  Island  at 
Matanzas  Inlet,  St  Joliiia  County.  A 
recent  survey  of  this  subspecies  by 
Humphrey  (1987)  located  the  mouse  only 
on  Anastasia  Island,  where  its 
remaining  habitat  is  fragmented  and 
discontinuous,  and  populations  are 
small.  Much  former  habitat  on 
Anastasia  Island  has  been  converted  to 
lawn  or  concrete  associated  with 
development  of  houses  and 
condominiums. 

The  original  distribution  of  the 
southeastern  beach  mouse  was  along 
beach  dunes  from  Ponce  (Mtisquito) 
Inlet.  Volusia  County,  south  along  the 
coast  to  Hollywood  Beach,  Broward 
County.  Humphrey  (1987)  found  the 
mouse  common  at  Cape  Canaveral  and 
m  smaller  numbers  at  Cape  Canaveral 
.N'ational  Seashore.  From  Sebastian  Inlet 
to  Hutchinson  Island,  only  a  few  small. 
scattered  remnant  populations  survive. 
A  survey  of  southeastern  beach  mouse 


habitat  conducted  at  four  State-owned 
recreation  areas  by  the  Florida 
Department  of  Natural  Resources  during 
the  spring  and  summer  of  1988  yielded 
the  following  results:  one  southeastern 
beach  mouse  was  trapped  at  the  Ft. 
Pierce  Inlet  State  Recreation  Area  (St. 
Lucie  County),  four  were  taken  at  the 
Sebastian  Inlet  State  Recreation  Area 
(Indian  River  County),  and  none  were 
caught  at  the  MacArthur  Beach  State 
Park  (Palm  Beach  County)  or  the  St. 
Lucie  Inlet  State  Park  (Martin  County). 
The  latter  two  areas  lie  south  of 
Hutchinson  Island,  where  nearly  all 
beach  dunes  have  been  destroyed  by 
housing  and  condominium 
developments. 

A  third  Atlantic  coast  beach  mouse 
subspecies,  Peromyscus  polionotus 
decoloratus.  formerly  occurred  between 
the  ranges  oi P.  p.  phasma  to  the  north 
and  P.  p.  niveiventris  to  the  south.  This 
very  pale  race  lived  on  the  beach  dunes 
from  Matanzas  Inlet,  St.  Johns  County 
south  to  Ponce  (Mosquito)  Inlet,  Volusia 
County.  Humphrey  and  Barbour  (1981) 
searched  extensively  ior  decoloratus  but 
were  unable  to  find  any  existing 
populations.  They  concluded  that 
habitat  destruction  and  alteration 
throughout  its  entire  range  had  brought 
about  its  extinction.  Peromyscus 
polionotus  decoloratus  appeared  as  a 
category  3A  species,  one  that  is 
probably  extinct,  in  the  notice  of  review 
for  vertebrate  animals  published 
September  18, 1985,  in  the  Federal 
Register  (50  FR  37958),  In  this  same 
notice,  the  other  two  beach  mice  were 
placed  in  category  2,  indicating  they 
were  being  considered  as  candidates  for 
listing.  A  proposed  rule  for  classifying 
the  Anastasia  Island  beach  mouse  as 
endangered  and  the  southeastern  beach 
mouse  as  threatened  was  pubHshed  on 
Julys.  1988  (.53  FR  25185). 

Summary  of  Comments  and 
Recommendations 

In  the  July  5, 198a  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  agencies. 
scientific  organizations,  and  other 
interested  parlies  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  general  comment  were 
published  on  July  23, 1988,  in  the  'Fort 
Pierce  News-Tribune;"  on  July  24,  1988. 
in  the  "Stuart  News"  and  "Daytona 
Beach  Journal;"  and  on  July  30, 1988,  in 
the  "St.  Augustine  Record,"  "Florida 
Today"  (Melbourne),  the  "Vero  Beach 
Press-Journal,"  and  the  "Palm  Beach 
Post."  Eight  comments  were  received: 


three  were  from  Federal  dgeni,ics,  ihixie 
from  State  agencies,  one  from  a  county 
department  and  one  from  an  individual. 
Only  one  expressed  opposition  to  the 
listing. 

The  one  opposing  comment  came  from 
the  U.S.  Air  Forces  Patrick  Air  Force 
Base  in  Brevard  County.  In  a  letter  ddted 
August  19, 1988.  the  Acting  Deputy 
Range/Base  Civil  Engineer  stated  that 
the  Air  Force  was  very  concerned  about 
the  possible  listing  of  the  mice.  He  felt 
the  listing  of  this  "vermin"  species 
would  seriously  hamper  the  Air  Force 
with  its  mission  accomplishment  at 
Cape  Canaveral  Air  Force  Station.  He 
further  stated  that  the  listing  might  not 
only  delay  or  prevent  future  project 
development  but  could  further  obligate 
and  impose  mitigative  and  financial  type 
actions  on  both  the  Fish  and  Wildlife 
Service  and  the  Air  Force.  According  to 
this  commentor.  the  listing  would  also 
have  a  negative  impact  on  future  beach 
and  dune  restoration  projects. 

The  Service  responds  with  the 
following  four  points.  (1)  The 
southeastern  beach  mouse  is  not  a 
"vermin"  species  since  it  is  neither 
destructive  to  human  interests  nor 
annoying  or  injurious  to  human  health. 
The  Service  believes  that  the  Air  Force 
is  confusing  this  rare  and  totally 
innocuous  mouse  with  the  very  common 
and  often  obnoxious  house  mouse  (.\tus 
musculus).  [2]  The  Service  is  required  by 
law  to  list  any  species  as  endangered  or 
threatened  if  it  meets  the  Act's  criteria 
for  such  listing:  there  being  no 
alternative  in  such  cases  regardless  of 
what  effect  the  listing  may  have  on 
FedemI  agencies  and  their  activities.  (.3) 
There  is  very  little  likelihood  that  the 
listing  will  hamper  the  Cape  Canaveral 
Air  Force  Station's  mission 
accomplishment.  The  Service  has  found 
through  many  years  of  experience  that 
the  Section  7  consultation  process  of  the 
Act  almost  invariably  allows  Federal 
activities  to  proceed  (often  with  only 
minor  alteration)  while  still  providing 
necessary  protection  to  endangered  or 
threatened  species.  (4)  The  Sen  ice  does 
not  believe  the  listing  will  have  a 
negative  effect  on  beach  and  dune 
restoration  projects;  in  fact  the 
southeastern  beach  mouse  should 
benefit  from  such  activities  since  loss  of 
this  type  of  habitat  has  been  a  major 
threat  to  the  species. 

Sununary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Anastasia  Island  beach  mouse 
should  be  classified  as  an  endangered 
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species,  and  the  southeastern  beach 
mouse  as  a  threatened  species. 
Procedures  found  at  Section  4(a)fl)  of 
the  Endangered  Species  .\c\  (16  USC. 
1531  et  seq  ]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  detprmined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  Anastasia  Island 
beach  mouse  [Peromyscus  polionotus 
phasma]  and  the  southeastern  beach 
mouse  [Peromysc'js  polionotus 
niveiventns]  are  as  follows; 

A  The  present  or  threatened 

destruction,  modification,  or  curtailment 

of  Its  habitat  or  range 

(1)  Anastasia  Island  beach  mouse — 

Published  literature  records  this 
subspecies  from  the  t\pe  locality  at 
Point  Romo,  Anastasia  Island.  St,  Johns 
County,  and  along  the  beach  dunes  at 
the  line  between  Duval  and  St.  Johns 
Counties  (Hall  1981)  Therefore,  this 
mouse  probably  occurred  from  the 
mouth  of  the  St.  [ohns  River  in  the  north 
to  .Anastasia  Island  in  the  south.  .Much 
dune  habitat  along  this  beach  has  been 
developed  around  Jacksonville  and  St. 
Augustine,  and  is  unsuitable  for  beach 
mice.  Some  suitable  habitat  occurs 
between  Ponto  Vedra  Beach  and  South 
Ponte  Vedra  Beach.  St.  Johns  County,  in 
the  Guana  River  Wildhfe  Management 
Area,  but  Humphrey  (1987)  was  unable 
to  find  the  m.ice  there  In  fact,  Bangs 
reported  in  1896  that  these  beach  mice 
were  absent  from  the  beaches  north  of 
St.  .Augustine.  Humphrey  (1987)  found 
populations  distributed  along  the  length 
of  .Anastasia  Island,  but  reported  that 
much  of  their  former  habitat  has  been 
lost  due  to  development  of  houses  and 
condominiums.  As  a  result,  the 
remaining  habitat  is  fragmented  and 
discontinuous,  and  the  populations  are 
small.  The  number  of  specimens  caught 
by  Humphrey  (live-trapped  and 
released)  suggests  that  viable 
populations  may  remain  only  at  the  ends 
of  ,-\nastasia  Island,  along  the  publicly- 
owned  dune  grasslands  of  .Anastasia 
State  Recreation  Area  and  Fort 
Matanzas  National  Monument. 
Proposed  bridge  replacement  across  the 
Matanzas  Inlet,  scheduled  for 
construction  early  in  the  1990's.  would 
affect  the  small  amount  of  habitat 
(about  25  acres)  remaining  on  Fort 
Matanzas  National  Monum.ent.  Unless 
this  bridge  is  carefully  planned  and 
constructed,  it  could  be  extremely 
detrimental  to  the  survival  of  the  mouse 
m  this  area 

(2)  Southeastern  beach  mouse — This 
subspecies  occurred  on  the  sand  dunes 


along  the  beach  from  Ponce  (Mosquito) 
Inlet,  Volusia  County  in  the  north  to 
Hollywood  Beach,  Broward  County,  m 
the  south  (Hall.  1981 )  Bangs  (1898)" 
found  it  to  be  "extremely  abundant  on 
all  the  beaches  of  the  east  peninsula 
from  Palm  Beach  at  least  to  Mosquito 
(Ponce)  Inlet,"  and  Howell  (unpubl.  ms., 
circa,  1940)  found  that  it  was  abundant 
in  the  1930's.  I).  Stout  (personal 
communications  to  Humphrey,  1987) 
also  found  it  abundant  in  the  middle  and 
late  1970'8  on  Cape  Canaveral. 
However,  by  the  early  1970's,  .M.H. 
Smith  (personal  communications  to 
Humphrey.  1987)  found  that  most  other 
populations  had  disappeared.  Humphrey 
(1987),  during  extensive  trapping  for  the 
subspecies  in  1986,  captured 
southeastern  beach  mice  on  Cape 
Canaveral  National  Seashore,  Merritt 
Island  National  Wildlife  Refuge.  Cape 
Kennedy  Air  Force  Station,  the  southern 
half  of  Sebastian  Inlet  State  Recreation 
Area  and  Pepper  Park.  He  reported  that 
the  dune  grassland  at  Cape  Canaveral  is 
excellent,  extensive  habitat  for  beach 
mice,  and  that  the  population  density 
there  is  apparently  high.  Northward  the 
habitat  narrows  to  a  single  dune  in 
Canaveral  National  Seashore,  where 
population  density  appears  to  be  lower. 
Humphrey's  study  suggested  that  beach 
mice  no  longer  occur  on  East  Peninsula, 
where  the  habitat  has  been  severely 
disrupted  by  development.  He  found 
that  only  a  few,  small,  fragmented 
populations  of  beach  mice  remain  from 
Sebastian  Inlet  to  Hutchinson  Island. 
The  subspecies  apparently  no  longer 
occurs  in  the  southern  part  of  its  range; 
beach  development  has  destroyed  its 
habitat  at  Jupiter  Island,  Palm  Beach. 
Lake  Worth.  Hillsboro  Inlet,  and 
Hollywood  Beach. 

B.  Overutilization  for  commercial 
recreation,  scientific,  or  educational 
purposes 

Not  applicable  for  either  subspecies. 

C.  Disease  or  predation 

(1)  Anastasia  Island  beach  mouse — 
House  mice  [Mus  musculus)  have 
colonized  much,  of  the  dune  grassland 
on  which  the  Anastasia  Island  beach 
mouse  depends  for  survival.  The 
inference  that  these  two  mice  compete  is 
speculative,  but  Humphrey  and  Barbour 
(1981)  presented  evidence  for 
competitive  exclusion  of  other 
subspecies  of  beach  mice  by  house  mice. 
The  situation  on  Anastasia  Island  is 
unprecedented  because  for  the  first  time 
beach  mice  and  house  mice  have  been 
found  to  co-occur  locally.  Also,  house 
cats  [Felis  catus]  are  widespread  on 
Anastasia  Island.  Blair  (1951)  and 
Bowen  (1968)  felt  that  house  cats  were 


extremely  threatening  to  beach  m.ouse 
populations  on  the  Florida  West  Coast. 
The  effects  of  house  mice  and  house 
cats  on  the  survival  of  beach  mouse 
populations  are  speculative  but  may  be 
quite  important  (Humphrey  and 
Barbour.  1981).  Either  a  competitor  or  a 
predator  alone  can  eliminate  another 
species,  and  the  effects  of  a  competitor 
and  predator  together  would  be 
additive.  On  the  assumption  that  native 
beach  mice  and  non-native  house  mice 
compete  strongly  enough  to  cause 
competitive  exclusion  of  the  former. 
Humphrey  (1987)  inferred  that  the 
survival  status  of  the  Anastasia  Island 
beach  mouse  was  precarious.  The 
population  on  the  northern  end  of 
Anastasia  Island  may  soon  disappear. 
The  population  appearing  to  be  at  least 
risk  is  at  Fort  Matanzas  National 
Monument,  where  he  recorded  no  house 
mice.  Even  there,  however,  Humphrey 
thought  that  the  likelihood  of 
colonization  by  house  mice  was  high, 
and  posed  a  threat  to  beach  mice. 
(2)  Southeastern  beach  mouse — 
Humphrey  (1987)  found  no  evidence  of 
house  mice  colonizing  southeastern 
beach  mouse  habitat,  but  house  cat 
activity  was  widespread  in  the  areas 
studied.  Although  the  effects  of  house 
cat  predation  on  the  southeastern  beach 
mouse  are  unknown,  house  cats  are  a 
major  threat  to  Gulf  Coast  beach  mice. 
Blair  (1951)  felt  that  predation  by  house 
cats  was  the  single  most  important 
factor  affecting  the  chances  of  survival 
of  beach  mice  on  Santa  Rosa  Island  in 
the  Florida  panhandle,  and  Bowen 
(1968)  was  so  concerned  about  the  role 
of  domestic  cats  as  predators  on  Gulf 
coast  beach  mice  that  he  avoided 
trapping  mice  wherever  he  found  cat 
tracks  on  the  beaches.  House  cats  pose 
as  serious  a  threat  to  Atlantic  coast 
beach  mouse  populations  as  they  do  to 
those  on  the  Gulf  coast. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  current  regulatory  mechanisms 
provide  protection  to  the  Anastasia 
Island  beach  mouse,  the  southeastern 
beach  mouse,  or  their  habitat.  Neither 
subspecies  is  listed  by  the  State  of 
Florida,  and  the  Federal  Government 
offers  no  protection  on  Federal  lands 
beyond  that  which  applies  to  wildlife  in 
general  on  such  lands.  Federal  listing 
will  provide  protection  to  the  animals 
themselves  through  section  9  of  the  Act, 
and  to  their  habitat  on  Federal  lands  or 
on  private  lands  where  Federal  funding 
or  Federal  permits  are  involved.  Federal 
listing  of  these  mice  will  also  effect 
State  protection  for  them  through 
Florida's  Cooperative  Agreement  with 


the  Federal  Government  under  section  6 
of  the  Act. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

(1)  Anastasia  Island  beach  mouse— 
Except  at  each  end  of  Anastasia  Island 
(Fort  Matanzas  National  Monument  and 
the  Anastasia  State  Recreation  Area), 
the  habitat  is  fragmented  aniJ 
(liscontiniiuus.  and  remaining 
populations  are  small.  There  is 
apparently  little  or  no  gene  flow 
between  these  small  disjunct 
populations  and  the  probability  of  loss 
of  genetic  viability  is  high. 

(2)  Southeastern  beach  nnusf  — 
According  to  Humphrey  (1987)  beach 
erosion  may  soon  become  a  threat  to  the 
population  of  this  subspecies  on  the 
Canaveral  .National  Seashore. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by 
these  subspecies  in  formulating  this  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  .Anastasia  Island 
beach  mouse  as  an  endangered  species, 
and  the  southeastern  beach  mouse  as  a 
threatened  species. 

Viable  populations  of  Anastasia 
Island  beach  mice  occur  only  on  the 
northern  and  southern  ends  of 
Anastasia  Island  on  the  Fort  .Matanzas 
National  Monument  and  Anastasia 
State  Recreation  Area.  The  remaining 
populations  have  either  already  been 
destroyed  or  face  immin:^nt  threats  from 
beachfront  development.  Even  at  the 
Anastasia  State  Recreation  Area  the 
mice  are  threatened  by  competition  with 
house  mice  and  predation  by  house  cats. 
House  cats  are  also  present  at  the  Fort 
Matanzas  National  Monument,  and 
house  mice  ma>  become  established  in 
the  future.  The  proposed  bridge 
replacement  across  Matanzas  Inlet,  if 
not  carried  out  carefully,  could  be 
detrimental  to  the  remaining  habitat  for 
this  mouse  at  the  Monument  This 
subspecies  is  in  danger  of  extinction 
throughout  all  of  its  range  and  qualifies 
for  listing  as  endangered. 

The  range  of  the  southeastern  beach 
mouse  has  been  substantially  reduced 
and  fragmented  by  habitat  conversion 
and  invasion  of  exotic  animals.  These 
threats  are  anticipated  to  continue,  and 
the  range  of  this  subspecies  ultimately 
may  be  limited  to  public  lands  that  are 
properly  managed.  Because  substantial 
populations  remain  on  the  Canaveral 
National  Seashore  and  on  Merritt  Island 
(both  publicly  owned),  the  subspecies  is 
not  likely  to  become  extinct  but  rather 
may  become  an  enciangered  species 
within  the  foreseeable  future  unless 
management  and  protective  measures 


are  instituted.  It  therefore  qualifies  for 
listing  as  a  threatened  species. 

Based  on  current  knowledge,  all  other 
alternatives  to  listing  the  Anastasia 
Island  beach  mouse  as  endangered  and 
the  southeastern  beach  mouse  as 
threatened  do  not  adequately  reflect  the 
biological  facts  and  therefore  have  been 
rejected.  Critical  habitat  is  not 
determined  for  reasons  described  in  the 
next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Anastasia  Island  beach 
mouse  and  the  southeastern  beach 
mouse  at  this  time.  The  only  viable 
populations  of  both  subspecies  occur  on 
lands  managed  by  Federal  or  State 
agencies.  These  agencies  have  been 
informed  of  the  occurrence  of  the  mice 
on  lands  they  manage,  and  must  take 
measures  to  provide  necessary 
protection  for  both  the  mice  and  their 
habitat.  Critical  habitat  designation 
would  provide  no  benefits  to  the  mice 
beyond  that  provided  by  the  listing 
action.  Outside  Federal  and  State  lands, 
these  beach  mice  occur  in  very  small, 
disjunct  populations  on  a  number  of 
privately  ovraed  parcels  of  land.  To 
determine  each  of  the  small  parcels  of 
land  as  critical  habitat  would  be 
impossible  from  a  practical  standpoint, 
and  might  be  detrimental  to  the 
populations  that  inhabit  them  by  calling 
public  attention  to  the  presence  of  the 
mice.  Publication  of  maps  and  precise 
descriptions  delineating  these  areas,  as 
required  for  a  determination  of  critical 
habitat,  could  attract  vandals  and 
curiosity  seekers  to  them,  possibly 
damaging  the  habitat  intended  for 
protection.  Since  designation  of  critical 
habitat  on  public  lands  would  not 
benefit  the  mice,  and  designation  of 
critical  habitat  on  private  lands  might  be 
harmful  to  them,  it  is  not  prudent  to 
determine  critical  habitat  for  the 
conservation  of  the  Anastasia  Island 
beach  mouse  or  the  southeastern  beach 
mouse. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 


and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Slates  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Federal  agencies  that  might  be 
affected  by  the  Anastasia  Island  beach 
mouse  and/or  southeastern  beach 
mouse  listings  include  the  U.S.  Air  Force 
(Cape  Canaveral  Air  Force  Station  and 
Patrick  Air  Force  Base).  NASA 
(Kennedy  Space  Center),  the  U.S.  Fish 
and  Wildlife  Service  (Merritt  Island  and 
Hobe  Sound  National  Wildlife  Refuges) 
and  the  National  Park  Service 
(Canaveral  National  Seashore  and  Fort 
Matanzas  National  Monument),  and. 
perhaps,  the  Federal  Emergency 
Management  Agency  (FEMA). 

With  the  publication  of  this  rule,  these 
Federal  agencies  need  to  insure  that 
activities  which  they  authorize,  fund,  or 
carry  out.  are  not  likely  to  jeopardize  the 
continued  existence  of  these  animals. 
Except  for  the  National  Park  Service  at 
the  Fort  Matanzas  .National  Monument, 
and  perhaps  FEMA,  impacts  on  Federal 
agencies  are  expected  to  be  minimal.  In 
the  case  of  the  Fort  Matanzas  National 
Monument,  the  Park  Service  will  need  to 
insure  that  a  new  bridge  proposed  for 
the  Matanzas  Inlet  will  not  jeopardize 
the  survival  of  the  Anastasia  Island 
beach  mouse  on  Monument  lands. 

Under  the  National  Flood  Insurance 
Program.  FEMA  is  required  to  delprniine 
if  communities  are  eligible  for  Federal 
flood  insurance.  If  the  determination  of 
eligibility  for  flood  insurance  by  the 
FEMA  authorizes  and/or  in  effect 
partially  subsidizes  construction  activity 
that  may  affect  a  listed  species,  then  Xhc 
FEMA  must  request  the  initiation  of 
formal  section  7(a)(21  consultation 
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Whether  or  .not  ary  future  FF.M.\ 
activi*'e'!  will  be  affected  is  unknown. 

T' '  :.   ,v.  1  bi  "    ■ffect  an  private 
idnticwners  ::j:r.  l.'.e  listing  unless  their 
activities  involve  use  of  Federal  funds  or 
require  Federal  permits.  In  such  cases. 
the  funding  or  permitting  agency  must 
i-'^j'-n  'h.it  the  activities  will  not 
leup  i''::/,p  the  continued  existence  of 
•nt'  !u; :i(  h  mice  before  they  c;m  provide 


thf 


ir  issue  the  permits  to  the 


prA  111'  ;<i.;  iowner.  However,  the 
Srr\  -r.p  s  not  aware  of  any  cases  at  the 
p'f'Sf  p!  ■  T.e  whprc  activities  of  private 
Irindcwners  Wijuld  be  affected  by  this 
rpq'jiremer.t 

The  Act  and  irr.plt'mpnting  regulations 
f.'und  a'.  50  CFR  17,21  and  17.31  set  forth 
ri  serip"!  of  aeneral  prohibitions  and 
(  \';>  ;,'.  )ns  thfit  apply  to  all  endangered 
,ir.A  thrf  atpned  wildlife.  These 
prd.h.bitions,  in  part,  would  make  it 
.!,pgtil  for  any  person  subject  to  the 
Ijrisdiction  of  the  Uni'fd  States  to  take. 
import  or  export,  s^.ip  in  mtrrs'ate 
tummprce  in  the  course  of  commercial 
act,-. ;'!,,  or  Sf'll  or  offer  for  sale  in 
interstate  or  foreign  commerce  listed 
^pp;;  es  It  also  is  illegal  to  possess,  sell, 
dt  ii\  er  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
;. legally.  Certain  exceptions  would 
apply  to  agents  of  the  Service  and  State 
conservation  ai;rn'"ip.s 

Permits  mdv  be  issued  to  cairv  out 
otherwise  pruti.bited  activities  involving 
endangered  and  threatened  wildlife 
spe'-ies  unt'er  r  cr'am  circumstances. 
Res'i'.i'iDrs  t!'i\  crnnK  ;}(  -m.'s  are  at  50 
CFR  ;"  :j.  r  JJ  dnd  r  J^  Such  permits 
,i-e  dxr!  •  ;l)le  for  scientific  purposes,  to 
(■■''  i",  e  'he  propagation  or  survival  of 
th'  '^i!     ts  and/or  incidental  take  in 
;"rr>-  ■;■:"  \\;th  c'herwise  lawful 
ai'Ai'    s  Fiir  mrfitened  species,  there 
are  also  permits  for  zoological 
PKhibiiion,  educational  purposes,  or 
apvi  (il  purposes  consistent  with  the 
purposes  of  the  ,\r;  In  some  instances. 


permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

Naliouai  Em  ir<inniental  Pulicv  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environment 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4{8)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (4H  FR  4"J-M] 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriciiiture). 

Regulations  Promulgation 

Accordingly,  Part  1",  Subchapter  B  of 
Chapter  1,  Title  50  of  the  Code  of  Federal 
Regulations,  is  herein'  amended  as  set 
forth  below; 

PART  17— [AMENDEDl 

1.  The  authoritx  citation  for  Fart  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-20,^,  87  Stat.  8ft4;  Pub. 
L.  94-35^,  iio  Stat  91  i  Pub,  L,  95-632,  92  Stat, 
3751:  Pub,  L,  96-15y,  93  Stal,  1225  Pub,  L,  97- 
304,  96  Stat,  1411,  Pub.  L,  100-4-8,  102  Slat. 
2306:  Pub,  L,  100-653,  102  Stat,  3825  (16  U.S.C. 
1531  er  seq.y.  Pub,  L,  99-625,  100  Stat,  3500, 
unless  otherwise  noted, 

2,  Amend  §  17, 11(h)  by  adding  the 
following,  m  alphabetical  order  under 
MAMMALS,  to  the  list  of  Endangered 
and  Threatened  Wildlife, 


§17.11 
Wildlife. 


Endangered  and  threatened 


(h)  • 


Species 


Common  name 


Scientific  name 


Veftecra'e  population 
Historic  range  where  endangered  or      Status 

ttireatehed 


Ahen 
listed 


Critical      Special 
rtabital        rules 


S'  -•..b.e   -\ras'as<a  sia'O  :■*:'=!■:•■ 
'.*c,.',c  so^'r.?ai'0"-  Deach 


^^'owyscus  polionotus  phssma U.S.A.  (FL) E'^tire     E 

.  •  •  •  • 

"^sr"vscus  potionotus  ntvetventris U.S.A.  (FL) -  Entire T 
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Uatud:  Apr. I  6.  19a9. 
Becky  Norton  Dunlop, 
AssislanI  Secretary  for  Fish  and  Wildlife 
and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  661  and  663 

I  Docket  No.  80750-9050 1 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 
and  Pacific  Coast  Groundfish  Fishery 

agency:  .National  Marine  Fisheries 
Ser\  ice  (.\.MFS),  NOAA,  Commerce. 
action:  Final  inile. 

summary:  NOAA  issues  this  rule  to 
modify  the  regulations  implementing  the 
fishery  management  plans  (FMPs)  for 
the  ocean  salmon  and  Pacific  coast 
groundfish  fisheries  in  the  exclusive 
economic  zone  (3-200  nautical  miles)  off 
the  coasts  of  Washington,  Oregon,  and 
California.  The  rulemaking  is  necessary 
to  clarify  certain  provisions  of  the  trip 
limit  restrictions  for  Pacific  coast 
groundfish  and  to  provide  consistency 
between  the  Pacific  coast  groundfish 
and  ocean  salmon  regulations.  It  is 
intended  to  simplify  enforcement  of 
regional  fisheries  regulations. 

EFFECTIVE  DATE:  June  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

V\  liiiam  L.  Robinson  [Xorthwest  Region. 
NMFS),  206- .526-61 40;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS), 
213-514-61 J9. 

SUPPLcMEf^TARV  INFORMATION:  Under 
the  .Mdgiiuson  Fisher;.  Conservation  and 
Management  Act  (Magnuson  Act),  the 
FMPs  for  the  commen  ia!  and 
recreational  salmon  fisheries  and  the 
.  .Pacific  coast  groundfish  fishery  off  the 
coasts  of  Washington,  Oregon,  and 
California  were  prepared  by  the  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce  (Secretary).  Implementing 
regulations  governing  the  ocean  salmon 
and  Pacific  coast  groundfish  domestic 
fisheries  are  codified  at  50  CFR  Parts 
HGl  and  663,  respectively. 

This  rulemaking  changes  the  Federal 
ocean  salmon  and  groundfish 
regulations  to  clarify  landing  restrictions 
in  these  fisheries,  to  provide  consistency 
between  regional  fisheries  regulations, 
and  to  facilitate  enforcement.  Following 
discussions  at  its  March  and  April  1988 


meetings,  the  Council  recoiiiinenued  this 
rule  to  the  Secretary. 

The  rule  contains  two  changes  to  the 
groundfish  regulations  and  one  change 
to  the  ocean  salmon  regulations  which 
are  described  below. 

(1)  The  rule  clarifies  the  definition  of 
"land  or  landing"  in  the  groundfish 
regulations  so  that  a  vessel  operator 
arriving  in  port  prior  to  the  end  of  a 
fishing  period,  if  he  had  already  landed 
the  legal  maximum  for  that  period, 
would  not  be  in  violation  of  trip  limits 
unless  he  began  to  offload  fish  again 
before  the  next  legal  period. 

(2)  The  rule  also  revises  the  definition 
of  "land  or  landing"  in  the  ocean  salmon 
regulations  to  be  consistent  with  the 
groundfish  regulations. 

(3)  The  rule  modifies  the  definition  of 
"fishing  trip"  in  the  groundfish 
regulations  by  eliminating  the  reference 
to  leaving  port,  thus  clarifying  that  trip 
limits  apply  to  a  fisherman  who  delivers 
to  processing  vessels  at  sea,  whether  or 
not  the  fisherman  returns  to  port 
between  deliveries. 

This  rule  was  proposed  in  the  Federal 
Register  on  October  20, 1988  (53  FR 
41214),  and  public  comments  were 
requested  until  November  18, 1988.  No 
comments  were  received, 

Classincation 

.NCAA  issues  this  rule  under  authority 
of  section  305(g)  of  the  Magnuson  Act  to 
clarify  certain  provisions  of  the  trip  limit 
restrictions  for  Pacific  coast  groundfish 
and  to  provide  consistency  between  the 
Pacific  coast  groundfish  and  ocean 
salmon  regulations. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepaid  an 
environmental  assessment  by  NOAA 
Directive  02-10.  This  is  because  this 
action  proposes  only  minor  technical 
changes  to  the  existing  implementing 
regulations  and  does  not  result  in  a 
significant  effect  on  the  human 
environment.  This  action  is  not  expected 
to  alter  the  nature  or  intensity  of 
environmental  impacts  which  were 
addressed  in:  (1)  The  environmental 
impact  statement  for  the  Ocean  Salmon 
FMP  (and  in  environmental  assessments 
prepared  for  subsequent  FMP 
amendments),  or  (2)  the  supplemental 
environmental  impact  statement  (SEIS) 
prepared  by  the  Council  for  the  Pacific 
Coast  Groundfish  FMP  and  the 
environmental  assessments  for  the  three 
amendments  to  the  FMP. 

The  Under  Secretary  for  Oceans  and 
Atmosphere  determined  that  this  rule  is 
not  a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 


the  Small  Dusiiibss  Ad!r>ir..blia:.or.  ll.di 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
does  not  directly  affect  the  coastal  zone 
of  any  state  with  an  approved  coastal 
zone  management  program.  The 
Assistant  Administrator  for  Fisheries 
concurs  with  this  determination. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Parts  661  and 
663 

Fisheries.  Fishing. 
Authority:  16  U.S.C.  1801  el  seg. 
Dated:  May  5. 1989. 
lames  E.  Douglas,  |r., 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Scr\  ity. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Parts  661  and  663  are 
amended  as  follows: 

PARTS  661  AND  663— {AMENDED) 

1.  The  authority  citation  for  50  CFR 
Parts  661  and  663  continues  to  read  as 
follows: 

Authority:  16  US  C  1801  et  sseq. 

2.  In  §  661.2,  the  definition  of  land  or 
landing  is  revised  to  read  as  follows: 

§  661.2    Definitions. 

*  *         •         •         • 

Land  or  landing  means  to  begin 
transfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  all  fish  aboard  the 
vessel  are  counted  as  part  of  the 
landing. 

*  •        •        «        • 

3.  In  §  663.2,  the  definitions  oUishina 
trip  and  land  or  landing  are  revised  to 
read  as  follows: 

§  663.2    Definitions. 

*  «  «  «  • 

Fishing  trip  means  a  period  of  time 
between  landings  when  fishing  is 
conducted. 

*  *  •  *  « 

Land  01  landing  means  to  begin 
transfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  all  fish  aboard  the 
vessel  are  counted  as  part  of  the 
landing. 

*  «  •  •  « 
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T'-is    sf-cton   of   tne   FEDERAL  REGtSTER 
ccn'.d.rs   noiicas   !o   t^e  puOlic   of   t'y 
Q'jocsec   issuar.sie   o<  njies  and 
rsguiat.ors,    Tr^a   purpose   o^   f-.e'^e   notices 
IS    "0   Q'/e   ."tti'-ested   pe-^cns   <?- 
orC'Ortun.r/   to   pirr.cipate   ir   fe   ^..le 
tTJk.-g   pnc   tc   ttie   aoootto'^    o'    'ne   '.lai 
r^.os 

DEPARTMENT  OF  AGRICULTURE 
AgricuJtural  Marketing  Service 

7  CFR  Part  953 

[Docket  No.  FV-89-C481 

Southeastern  Potatoes;  Expenses  and 
Assessment  Rats 

AOENCV.  .-X^ricultural  Marketing  Service, 

USI).-X 

ACTtow:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
a'ithonze  expfnditures  and  establish  an 

a^-essmert  rate  under  Marketing  Order 
953  fur  tht  1939-90  fiscal  period. 
Authorization  of  this  budget  would 
eridl/ie  the  Southeastern  Potato 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
proi^ram  wouid  be  denved  from 
assessments  or.  handlers. 
DATE;  Commer'.s  must  be  received  by 
Ntsy  22,  1969 

ADDRESS:  Inferested  pe'sons  are  invited 
to  .s;^brr,;t  vv  r.'ten  comments  concerning 
this  propo".'!!.  Con;ments  must  tje  sent  in 
triplicate  to  the  Docket  Clefk.  Fruit  and 
Vegetable  Division,  .\MS  L'SD.^,  P.O. 
Dcx  904,^6,  Room  2525-S,  Washington, 
DC  ZOO-^tCMWae.  Comments  should 
reference  the  docket  num.ber  and  ihe 
date  and  page  number  of  IhiS  issue  of 
the  Federal  Register  and  will  be 
available  for  pubi.c  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hc'urs, 

FOR  rURTHER  INFORMATION  CONTACT: 
Kennt'th  G  lohnson.  Marketing  Order 
Ad.T.inis'ration  Branch,  Fnjit  and 
Vegetable  Division,  AMS,  L'SDA.  P.O. 
Boi  9^456,  Room  2525-S,  Wash.ngton, 
DC  2(X'«iO-6456,  telephone  202^47-5331. 
SUPPLEMEKTARY  INFORMATION:  This  rule 
is  proposed  under  Maxketms  ,'\gi^ement 
No.  104  and  Marketing  Order  No.  953  (7 
CFR  Part  953],  both  as  amended, 
r^ulating  the  handling  of  Irish  potatoes 
grown  in  Southeastern  Stages  (Virg-nia 
and  North  CarohnaJ  The  marketing 


agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-majur 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  se»  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Acncultural 
Marketing  Servo-  lAMSl  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuan*  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brougiit  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  Southeastern  potatoes  under  this 
marketing  order,  and  approximately  150 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CF"R 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  annual  receipts  are  less 
than  $3,500,000  The  majority  of  the 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Southeastern  Potato  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  and 
submitted  to  the  Department  of 
Agricultme  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  Southeastern  potatoes. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  for  goods, 
services,  and  persormel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 


anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 

is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 

The  Southeastern  Potato  Committee 
m."!  on  April  20, 1989.  and  unanimou.siy 
recommended  a  1989-90  budget  of 
$11,000  and  an  assessment  rate  of  $0,01 
per  hundredweight.  The  proposed 
budget  and  assessment  rate  are  the 
same  as  last  year's.  Major  expense 
items  include  committee  staff  salaries. 
travel  expenses,  and  utilities.  The 
recomn. ended  assessment  rate,  when 
applied  to  anticipated  fresh  market 
potato  shipments  of  700,000 
hundredweight,  would  yield  $7,000  in 
assessm.ent  revenue  which,  when  added 
to  $4,000  from  reserve  funds,  would  be 
adequate  to  cover  budgeted  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handleis,  the  cost.s  are  in  the  form  of 
u:.iforn  assessments  on  all  handlers. 
Some  of  the  add;tir-".i!  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  .AMS  has 
determ,ined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expen-^-es.  The 
1939-90  fiscal  period  begins  on  June  1, 
1989,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
period  apply  to  all  assessable  potatoes 
handled  during  the  fiscal  period.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
com.mittee  at  a  public  meeting. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  less  than  30 
days  is  appropriate  because  the  budget 
and  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  953 

Marketing  agreements  and  orders. 
Potatoes  (Virginia  and  North  Carolina) 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  |  953.240 
be  added  as  follows; 


PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

1.  The  authority  citation  for  7  CFR 
Part  953  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat,  31,  a,9 
amended;  7  U  S.C.  601-674. 

2.  A  new  §  953.246  is  added  lo  read  as 
fcjllows: 

§  953.24$    Expenses  and  assessment  rate. 

Expenses  of  $11,000  by  the 
Southeastern  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.01  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
May  31, 1990,  Unexpected  funds  may  be 
carried  over  as  a  reserve. 

Dated:  May  8. 1989. 
William  J.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Veg"table  Division. 

[FR  Doc.  89-11401  Filed  S-ll-«9,  845  am] 
WLUNG  COM  341(M»-« 


7  CFR  Parts  1079  and  1030 

(Docket  No.  AO-295-A38;  DA-88-111  and 
DA-89-009] 

Milk  In  the  Iowa  Marketing  Area; 
Extension  of  Time  for  Filing 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
to  Order;  and  Milk  in  the  Chicago 
Regional  Marketing  Area;  Extension  of 
Time  for  Filing  Comments  on 
Proposed  Termination  of  Rule 

agency:  Agricultural  Marketing  Service, 

USDA, 

action:  Extension  of  time  for  filing 

exceptions  and  comments  to  proposed 

rules. 

summary:  This  notice  extends  the  time 
for  filing  exceptions  to  a  recommended 
decision  issued  concerning  proposed 
amendments  to  the  Iowa  milk  marketing 
order,  and  for  filing  comments 
concerning  a  proposal  to  trrm.inale  a 
provision  of  the  Chicago  Regional  m.ilk 
marketing  order.  Both  dDcumeuts  were 
issued  on  .April  12,  1989.  Central  Milk 
P:  'ducers  Cooperative  requested  the 
additional  time  in  order  to  complete  an 
analysis  and  prepare  comments  on  both 
documents. 

DATE:  Exceptions  now  are  due  on  or 
before  May  30,  1989. 
ADDRESS:  Exceptions  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083,  South  Buiidmg,  United 
Slates  Department  of  Agriculture, 
VVashmgton,  DC  20250. 
FOR  FURTHER  INFORMATION:  Richard  .\ 
Glandf,  Marketing  Specialist,  USDA/ 
AMS/Dairv  Division.  Order  Formulation 


Branch,  Room  2968,  South  [^iiildine.  P,0. 
Box  96456,  Washington,  DC  2(H>90-6456 
(2021  44"-4a29. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  m  ttie  prori'f>:ins 

No:ii:c  u!  Hearinp,:  Issued  |uiy  11, 1988; 
P  :b:ishpd  July  13.  1988  (53  FR  26446). 

Correction:  Published  iuly  20, 1988  (53 
FR  27450). 

Notice  of  Rescheduled  Hearing;  Issued 
July  21, 1988;  published  July  25. 1988  (53 
F'R"  27863]. 

Recommended  Decision:  Issued  April 
12, 1989;  published  April  18, 1989  (54  FR 
15417). 

Correction:  PubUshed  May  3, 1989  (54 
FR  18979). 

Proposed  Termination:  Issued  April 
12. 1989;  published  April  18, 1989  (54  FR 
15413). 

Notice  is  hereby  given  that  the  time 
for  filing  exceptions  to  the 
recommended  decision  with  respect  to 
the  proposed  amendments  to  the 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of  milk 
in  the  Iowa  marketing  area  and  for  filing 
comments  on  the  proposed  te.nnination 
of  a  provision  of  the  order  regulating  the 
handling  of  milk  in  the  Chicago  Regional 
marketing  area,  which  w  ere  issued  April 
12, 1989.  is  hereby  extended  to  May  30, 
1989. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  of  1937.  as  amended  (7 
V  S  C  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

List  of  Subjects  in  7  CFR  Parts  1079  and 
10,30 

Milk  marketing  orders,  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1079  and  1030  continues  to  read  as 

follows: 

Authority:  Sees,  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

Signed  at  Washington.  DC.  on  May  8. 1989. 
J.  Patrick  Bo>le, 

Admir.istrc'.-jr. 

[FR  Doc.  89-11402  Filed  5-11-89:  8;45  am] 
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Animal  and  Plant  Health  inspection 
Service 

i  Docket  No   B3-05?i 
9  CFR  Part  1 1 

Horse  Protection  Reguiations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Advance  notice  of  proposed 
rulemaking. 

EUMMARr:  We  are  soliciting  public 
Luuuiieiii  on  changes  that  we  are 
considering  proposing  regarding  the 
Horse  Protection  regulations  (referred  to 
below  as  the  regulations).  The 
amendments  to  the  regulations  would 
make  more  specific  what  Designated 
Qualified  Person  (DQP)  inspectors  must 
look  for  when  examining  horses  at  pre- 
show  inspections. 

date:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
11. 1989. 

ADDRESSES:  To  help  ensure  thai  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Helene  R. 
Wright.  Chief.  Regulatory  Analysis  and 
Development,  PPD,  APHIS.  USDA. 
Room  866.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  89-057.  Comments  received 
may  be  inspected  at  USDA.  Room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  holidays, 

FCR  ruPTHfcR  >NF  ORMATION  COKTACr 
Dr,  Muriey  Luuk.  Senior  Staff 
Veterinarian,  Animal  Care  Staff. 
Regulatory  Enforcement  and  Animal 
Care.  APHIS.  USDA.  Room  269,  Federal 
Building.  6505  Belcrest  Road. 
fj.,o.»cv-'ir-  \<n  ?"~'^:'   •'"■'-436-8790. 

SUPPLEMENT  ftfi*   iMFOKMATlOltThe 

practice  known  as  "soring"  is  the 
injuring  of  show  horses  to  improve  their 
performance  in  the  show  ring.  In  1970, 
Congress  passed  the  Horse  Protection 
Act  (15  U.S.C.  1821-1331  (1982)).  referred 
to  below  as  the  Act.  to  eliminate  the 
practice  of  soring,  by  forbidding  the 
showing  or  selling  of  sored  horses. 
Exercising  our  rulemaking  power  under 
the  Act.  we  issued  regulations  at  9  CFTl 
Part  11.  referred  to  below  as  the 
regulations,  that  prohibit  soring  devices 
and  soring  methods.  In  1979.  in  response 
to  congressional  mandate,  we 
established  procedures  under  which,  in 
addition  to  our  personnel,  other 
designated  individuals  are  trained  to 
conduct  pre-show  inspections.  These 
individuals,  referred  to  as  Designated 
Qualified  Persons  (DQP's).  are  trained 
and  licensed  under  industry-sponsored 
DQP  programs  that  we  certify  and 
supervise. 

The  requirements  for  DQP  licensing 
are  set  forth  in  \  11.7  of  the  regulations. 
As  part  of  the  licensing  process, 
prospective  DQP's  are  trained  in  the 
guidelines  we  have  estabhshed  for 
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examining  a  horse  prior  to  exhibition. 
These  inspection  procedures  include 
both  oaloation  of  the  horse's  easterns 


Service.  1111  Constitution  Avenue,  NW,, 
Room  4429.  Washington.  DC  20224  (Attn: 
CC;CORP:T:R  (PS-OOl-flS)). 


Estimated  annual  frequency  of 
responses:  once  (for  each  of  two 
possible  elections). 


Federal  Register  /  "Vol,  54,  No,  91   /  Fri 


May  12,  1969  /  Proposed  Rules 


20G07 


of  the  tim.e  and  place  for  the  hearing  will 
be  published  in  the  Federal  Register 


Hemdon.  Virginia  22070:  .Attention: 
Gerald  D.  Rhodes. 


Riverfest.  This  event  will  be  held  on  28. 
29  and  30  July  1989  on  the  Cuyahoga 

River.  Cleveland.  Ohin   Thp  rptrnlstinna 


10606 
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exami.Tinsi  a  horse  prior  to  exhibition. 
These  insppction  procedures  include 
bo'h  palpation  of  the  horse  s  pasterns 
.ind  visual  examination  of  the  horse. 
However,  representatives  of  both  the 
horse  industry  and  animal  welfare 
otganizations  have  suggested  that  the 
current  guidelines  for  pre-show 
examination  of  a  horse  are  not  detailed 
enough  to  ensure  a  uniform  and 
adequate  inspection  of  all  horses 
examined  by  DQP's  We  agree  that  a 
c'jnficaticn  of  inspe.ition  procedures 
would  piobabiy  result  in  more  thorough 
examination  of  horses  inspected  under 
the  .Act.  Therefore,  at  this  time  we  are 
soliciting  comments  on  how  best  to 
clarify  and  make  m.ore  specific  pre-show 
inspection  guidelines,  so  as  to  most 
effectively  detect  sore  horses. 

.Authority:  15  U  S  C  1823  1824.  1825.  and 
H:8;  44  use.  3506 

Do-e  :n  Washington.  DC,  this  8th  day  of 
\'  i\  19«9, 
[aires  W,  Glosser 

AJministrator,  Aniwal  and  Plant  Health 
Inspection  Service. 
;FR  Doc-  89-1146"  Filed  5-11-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

iPS-001-89] 

RIN  154S-AM88  ' 

Limitations  on  Passive  Activity  Losses 
and  Credits— Definition  of  Activity 

AGENCY:  In  vr-ial  Revenue  Service. 

Trf'Msu:\' 

ACTION:  N  itice  of  proposed  rulemaking 

bv  ,:;'"^-,^  rf'^'et^ce  to  temporary 

summary;  !p  the  RlIIss  and  Restulations 
portion  of  this  issue  of  -he  Federal 
Register,  the  Internal  Revenue  Service  is 
]  it'uing  temporary  regulations  relating  to 
the  definition  of  "activity"  for  purposes 
of  applying  the  limitations  on  passive 
activity  losses  and  passive  activity 
credits.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  These  regulations  are  proposed 
'o  be  effective  for  taxable  years 
beginning  after  December  31. 1986. 
Comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed  by 
.•\';g-.ist  31    1939 

ADDRESS:  S'T  i  comments  and  requests 
for  d  p,'";     hearing  to:  Internal  Revenue 


Service,  1111  Constitution  Avenue,  NVV., 
Room  4429,  Washington.  DC  J0224  (.•\ttn: 
CCiCOPPl  R  (PS-001-^Wli 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Stoddart  or  Michael  J.  Grace  at 
202-566-4751  (not  a  toll-free  number),  or 
at  Internal  Revenue  Service,  1111 

Constitution  Avenue.  NW..  Room  4429 
Washington,  DC  20224  (Attn: 
CC:CO-RPT  R  iPS-^KDl-BQ)). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  notice  of  proposed  rulemaking 
contains  requirements  for  collecting 
information,  which  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  of  19yO  (44  U.S.C. 
3504(h)).  Comments  on  the  requirements 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer TR:FP,  Washington 
DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  §  1.469-4T  (k)  and  (o). 
The  Internal  Revenue  Service  requires 
this  information  to  identify  certain 
undertakings  that  taxpayers  elect  to 
treat  as  separate  activities  and  to 
ascertain  that  taxpayers  have  made 
proper,  timely  elections.  This 
information  will  be  used  to  verify  that 
taxpayers  have  accounted  for  their 
interests  in  the  separate  activities  as 
section  469  requires.  The  likely 
respondents  are  individuals,  farms,  and 
businesses. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  circumstances. 

The  estimated  figures  below  represent 
only  the  estimated  time  for  the  physical 
preparation  of  any  writing  requirement 
that  may  be  imposed  by  §  1.469-4T  (k) 
or  (o).  They  do  not  represent  an 
estimation  of  the  actual  time  for  making 
the  decisions,  judgments,  computations, 
and  studies  that  may  be  necessary  to 
satisfy  the  requirements  of  section  469 
or  to  determine  whether  an  election 
should  be  made. 

Estimated  total  annual  reporting 
burden:  3,000  hours. 

Estimated  armual  burden  per 
respondent  for  making  a  written  election 
varies  from  5  minutes  to  15  minutes, 
depending  on  individual  circumstances, 
v/ith  an  estimated  average  of  6  minutes. 

Estimated  number  of  respondents: 
30,000. 


Estimated  annual  frequency  of 
responses:  once  (for  each  of  two 
possible  elections). 

Submission  to  Small  Business 
.Administration 

Pursuant  to  section  78G5(f)  of  the 

Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  rules 
under  §  1.469-4T  to  Title  26  of  the  Code 
of  Federal  Regulations.  Section  1,469-4T 
defines  the  term  "activity"  for  purposes 
of  applying  the  limitations  on  passive 
activity  losses  and  passive  activity 
credits.  The  temporary  regulations  also 
am.end  certain  provisions  of  previously 
issued  temporary  regulations  under 
section  469  (53  FR  5686,  February  25, 
1988  (T.D.  81751). 

The  tem.porary  regulations  reflect  the 
amendment  of  the  Internal  Revenue 
Code  by  sections  501  and  502  of  the  Tax 
Reform' Act  of  1988  (Pub.  L  99-514), 
section  10212  of  the  Revenue  Act  of  1987 
(Pub.  L,  100-203),  and  sections  1005(a) 
and  2004(gj  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647).  This  document 
proposes  to  adopt  the  tempn-ary 
regulations  as  final  regula'i    .s. 
Accordingly,  the  text  of  the  tem^porary 
regulations  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking.  In  addition,  the  preamble  to 
the  temporary  regulations  explains  the 
proposed  and  temporary  rules. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  8253,  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register. 

Special  Analvscs 

These  prt    jsed  rules  are  not  major 

rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  net  required. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  fo 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  lie 
scheduled  and  held  upon  written  request 
by  any  person  who  submits  written 
comments  on  the  proposed  rules.  Notice 


of  the  time  and  place  for  the  hearing  v.'ill 
be  published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Michael ). 
Grace.  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  Internal  Revenue  Service. 
Hrwever.  personnel  from  other  offices 
of  the  Internal  Revenue  Sen.  ice  and 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style 

List  of  Subjects 

26  CFR  1.441-1—1.483-2 

Income  taxes,  Accounting,  Deferred 
compensation  plans. 

26  CFR  Part  602 

OMB  control  numbers  under  the 
Paperwork  Reduction  .Act. 
LawTcnce  B.  Cibbs, 

Comwissioner  of  Internal  Revenue. 

[FR  Doc.  89-11335  Filed  5-11-89;  8:45  am) 

BILLING  C00£  483(M)1-«I 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AA61 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf,  California 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Reopening  and  extension  of 

comment  period. 

SUMMARY:  On  January  17, 1989,  the 
Minerals  Management  Service  (\4MS) 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
which  would  establish  special  emission 
control  requirements  for  Outer 
Continental  Shelf  (OCS)  facilities  off  the 
coast  of  California  under  the  provisions 
of  section  5(a)(8)  of  the  OCS  Lands  Act. 
as  amended.  The  public  comment  period 
for  this  proposed  rule  closed  April  17, 
1989.  The  MMS  has  determined  that  an 
additional  brief  extension  of  the 
commient  period  is  warranted.  This 
notice  extends  the  comment  period  for 
the  proposed  rulemaking  until  .May  31, 
1989. 

DATE:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
May  31.  1989. 

ADDRESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior,  Minerals  Management 
Servicei  381  Elden  Street;  Mail  Stop  646; 


Herndon.  Virginia  22070:  .Mtention: 
Crrald  D.  Rhodes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  RhodL-.'^;  Chief.  Branch  oi 
Rules,  Orders,  and  Standards:  Minerals 
Management  Service:  381  Elden  Street; 
Mail  Stop  648:  Hemdon,  Virginia  22070; 
telephone  (7031  e48-"816  or  (FTS)  959- 
7816.  Beginning  May  22, 1989,  telephone 
(703)  787-1600  or  (FTS)  393-1600. 
SUPPLEMENTARY  INFORMATION:  On 
Iar,uar\  r.  1989.  MMS  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  to  establish  requirements 
governing  the  control  of  emissions 
which  mav  result  from  operations 
conducted  on  Federal  oil  and  gas  leases 
in  the  OCS  off  the  coast  of  California. 
The  comment  period  for  this  proposed 
rule  was  to  close  February  16, 1989.  In 
response  to  several  requests  for 
additional  time  within  which  to  submit 
comments  on  the  proposed  rule,  a 
Federal  Register  .Notice  was  published 
on  February  9, 1989.  which  extended  the 
comiment  period  an  additional  60  days 
until  April  17,  1989, 

The  MMS  has  determined  that  an 
additional  brief  extension  of  the 
comment  period  is  necessary  to  provide 
interested  parties  time  to  comment. 
Accordingly,  the  comment  period  is 
being  reopened  and  extended  tmtil  May 
31, 1989.  Co.mments  previously 
submitted  need  not  be  resubmitted. 
Comments  received  after  the  close  of  the 
original  commient  period  and  prior  to  the 
publication  of  this  notice  will  also  be 
considered. 

Comments  should  be  sent  to  the 
address  provided  above  and  must  be 
hand  delivered  or  postmarked  by  May 
31. 1989, 

Date:  May  5. 1989. 
Carolita  Kallaur. 

Associate  Director  for  Offshore  Minerals 
Management 
[FR  Doc.  89-11491  Filed  5-11-89;  8:45  am] 

BILUNG  CODE  UICHMR-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

I CGD  09-89-021 

Special  Local  Regulations;  Sohio 
Riverfest,  Cuyahoga  River,  Cleveland, 
OH 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
con.>iJering  a  proposal  to  establish 
special  local  regulations  for  the  Sohio 


Riverfest.  This  event  will  De  ntid  on  za. 
29  and  30  luly  1989  on  the  Cuyahoga 
River.  Cleveland.  Ohio.  The  regulations 
are  needed  to  provide  for  the  safety  of 
life  and  property  on  navigable  waters 
during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  2  June  1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District.  1240  East  9th  Street. 
Cleveland,  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center. 
Room  2007 A.  1240  East  9th  Street, 
Cleveland,  OH.  Normal  o^ice  hours  are 
between  7i30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Conmients  may  n^.""  ^r  ^"."'^  '^-  'ivered. 

FOR  FURTHER  INFORMATION  CONTACT: 

MSTl  SCOTT  E.  BEFUS.  Office  of 
Search  and  Rescue,  Ninth  Coast  Guard 
District  1240  E.  9th  St.  Cleveland.  OH 

SUPPLEMENTARY  INFORMATiOV. 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CCD 
09-89-02)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
plarmed.  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTl  SCOTT  E.  BEFUS.  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.V.  MOSEBACH.  project  attorney. 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Sohio  Riverfest  will  be  conducted 
on  the  Cuyahoga  River  on  28.  29  and  30 
July  1989.  Due  to  the  nature  of  shoreside 
businesses  and  planned  entertainment 
activities,  it  is  anticipated  that  much 
vessel  congestion  will  remain  in  the  area 
even  during  times  when  specific  marine 
events  are  not  scheduled.  The  size  of 
large  vessels  trying  to  transit  the  area 
and  the  effects  of  navigational 
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equipm.ent  of  larj^d  vessels  such  as  pr'Tp 
wash  or  turbulence  caused  by  operation 


Cuyahoga  River  from  the  Conrail 
Railroad  Bridge  at  Mile  0.8  above  the 


DEPARTMENT  OF  DEFENSE 


^MMMvtpWkAn*      A< 


Federal  Register  /  Vol,  54,  No.  91   /  Friday,  Md\   i: 


i:nvi 


JMjU 


Administrative  penalties  may  be 
assessed  by  the  Secretary  of  the  Army 
for  violations  of  any  permit  condition  or 


the  proposed  regulation  set  forth  the 
public  notice  requirement,  format,  and 
comment  process  to  meet  this 


S  326.6    Class  I  administrative  penalties, 
(a)  Introduction.  (1)  This  subpart  sets 

fnrfn  rtmrpHnrps  fnr  intti;4tmn  anH 
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equipment  of  larjsa  vessels  3uch  as  prop 
wash  or  turbulence  caused  by  operation, 
of  main  propulsion  and  bow  thrustf-r 
units  would  pose  a  threat  to  small  crnf' 
by  vessels  cf  100  gross  tons  or  more 
during  times  of  planned  water-f-elated 
events.  Vessels  desirng  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander 
(Officer  m  Charge,  Coast  Guard  Station 
Cleveland  Harbor,  OH) 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-najor  under 
E-^ecutive  Order  12291  on  Federal 
Regulation  and  nonsignificant  und-T 
Department  of  Transportation  reuuld'-T, 
policies  and  procedures  (44  FR  11034; 
February  26. 19*^9).  The  economic  impdc* 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary  This  event  will  draw  a 
■yrge  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible, 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  pnnciples  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Ust  of  Subjects  in  33  CFR  Part  100 

Nfarine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 

rnptinues  to  read  as  follows: 

Authority  33  L'  S  C  123,3  4^  CFR  \  46  AND 
33  CFR  100  3.5 

2.  Part  100  is  amended  to  add  a 
temporary  section  100  35-0902  to  read  as 

follows 

§  100.35-0902    Sol>tO  Riverfest,  Cuyahoga 
Rivvr,  Cleveland,  OHIo 

(a)  Regulated  Area  The  foiiowing 
area  will  be  closed  to  vessel  navigation 
or  anchoraj^e  for  vessels  of  more  than 
lOO  gross  '.r.r.s  That  portion  of  the 


Cuyahoga  River  from,  the  Conrail 
Railroad  Bridge  at  Mile  0.8  above  the 
mouth  of  the  river  to  the  Eagle  Avenue 
Bridge, 
(b]  Special  Local  Regulations: 

(1)  The  above  area  will  be  closed  to 
vessel  navigation  or  anchorage  by 
vessels  of  more  than  100  i^ross  tons  from 
7:(X)  p.m.  (loca!  time)  28  [uly  until  2:00 
a.m.  on  29  July  1989;  12:00  noon  to  3:00 
p.m.  on  29  luly  1989:  7:00  p.m.  on  29  July 
until  2:00  a.m.  on  30  July  1989;  1:00  p.m. 
until  7  (X)  p  m.  on  30  July  1989. 

(2)  The  Coast  Guard  will  patrol  the 
regatta  area  under  the  di-f^ection  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Com.mander 
may  be  contacted  on  channel  16  (156  8 
VtiiZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Ves.sels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 

a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  m  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  m.ovement  of 
any  boat  or  vessel  withm  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whis'le  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(5)  The  Patrol  Commander  m.ay 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
hfe  and  property. 

(7)  This  section  is  effective  from  7:00 
p.m.  on  28  July  1989  to  7i00  p,m.  on  30 
July  1989. 

Dated:  May  2. 1989. 

R.A   Appelbaum. 

li.\DM.  U.S.  Coast  Guard.  Commander.  Ninth 
Coast  Guard  District. 

|FR  Doc.  89-11396  Filed  5-11-89;  8;45  am] 

BILLIMG  CO0€  4910-14-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  326 

RIN0710-AA15 

Proposal  to  Amend  Permit  Regulations 
for  Controlling  Certain  Activities  in 
Waters  of  the  United  States 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD, 

ACTION:  Proposed  rule, 

SUMMARY:  The  Department  of  the  Army 
is  proposing  to  amend  the  Corps  of 
Engineers  permit  regulations  at  33  CFR 
Part  326  to  adopt  a  new  section  to 
implement  the  Secretary  of  the  /\rmy's 
Class  I  administrative  civil  penalties 
authority  under  seciton  309(g)  of  the 
Clean  Water  Act,  33  U.S,C,  1319(g].  The 
Army  is  taking  this  action  in  response  to 
amendments  to  the  Act  made  by  the 
Water  Quality  Act  of  1987,  which 
authorize  the  Secretary  of  the  Army  to 
assess  administrative  civil  penalties  for 
a  violation  of  any  condition  or  limitation 
in  a  permit  issued  under  section  404  of 
the  Act.  The  provisions  being  proposed 
will  provide  a  new  enforcement  tool 
offering  Corps  District  Engineers  the 
ability  to  bring  timely,  and  cost  efficient 
enforcement  proceedings  against  Co-ps 
issued  Clean  Water  Act  permit 
condition  violations. 

DATE:  Written  comments  must  be 
received  by  June  12. 1989. 

ADDRESS:  Office  of  the  Chief  of 
Engineers,  ATTN:  CECW-OR, 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Jack  Chowning,  Regulatory  Branch. 
(202)  272-1781  or  Mr,  Martin  Cohen, 
Office  of  the  Chief  Counsel,  (202)  272- 
0027. 

SUPPLEMENTARY  INFORMATION:  Section 
314  of  the  Water  Quality  Act  of  1987, 
Pub.  L.  lOQ-4,  added  section  309(g)  to  the 
Act  to  provide  for  the  assessment  of 
administrative  penalties.  The  statute 
established  two  "classes"  of 
administrative  penalties.  Class  I  and 
Class  II,  Class  I  administrative  penalty 
proceedings  are  not  subject  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
554.  556,  and  assessments  may  not 
exceed  $10,000  per  violation,  or  exceed  a 
total  amount  of  $25,000,  Class  II  penalty 
proceedings  are  subject  to  the 
.Administrative  Procedure  Act,  5  USC. 
554,  556,  and  assessments  may  not 
exceed  $10,000  per  day  for  each  day 
during  which  the  violation  continues,  or 
exceed  a  total  assessment  of  $125,000. 


Administrative  penalties  may  be 
assessed  by  the  Secretary  of  the  Army 
for  violations  of  any  permit  condition  or 
limitation  in  a  permit  issued  under 
section  404  of  the  Act  by  the  Secretary 
of  the  Army,  Permits  under  section  404 
are  issued  by  the  Corps  of  Engineers 
following  the  administrative  regulations 
published  in  33  CFR  Paris  320  through 
330.  The  regulation  being  proposed 
today  provides  only  for  the  assessment 
of  Class  I  penalties.  Procedures  for 
Class  II  administrative  pennlties  are 
under  development  and  will  be 
published  separately. 

The  Army  has  promulgated 
regulations  governing  the  procedures  to 
be  followed  in  pursuing  enforcement  for 
its  regulatory  responsibilities,  including 
enforcement  or  permit  conditions  and 
limitations,  at  33  CFR  Part  326.  The 
procedural  framework  for  Class  1 
administrative  penalties  as  proposed 
below  would  be  added  as  a  new  section 
(33  CFR  326.6)  in  those  regulations. 

Statutory  Requirements 

A  Class  I  penalty  is  assessed  by  the 
Secretary  of  the  Army  under  section 
309(g)  of  the  Act  by  an  administrative 
order.  Before  issuing  the  order,  the 
Secretary  must  provide  the  person  to  be 
assessed  a  Class  I  penalty  a  written 
notice  of  the  proposal  to  issue  the  order, 
and  the  opportunity  to  request,  within  30 
days  of  the  date  the  notice  is  received 
by  the  person,  a  hearing  on  the  proposed 
order.  Section  326.6(bl(2)  of  the 
proposed  regulation  addresses  this 
requirement.  The  hearing  is  not  subject 
to  the  Administrative  Procedures  Act 
but  must  provide  a  reasonable 
opportunity  to  be  heard  and  to  present 
evidence.  Sections  326.6(g).  (h),  and  (i)  of 
the  proposed  regulation  would  codify 
the  reuqirements  and  procedures  for 
Class  I  penalty  hearings. 

Under  section  309(g)(1)  of  the  Act,  the 
Secretary  must  also  consult  with  the 
State  in  which  the  violation  occurs  prior 
to  assessing  the  penalt>'.  Sections 
326.6(b)(4),  and  (d)  discuss  the 
requirement  and  the  process  to  satisfy 
the  consultation  requirement. 

Under  section  309(g)(1)  of  the  Act,  the 
Secretary  must  provide  public  notice 
and  reasonable  opportunity  to  comment 
upon  the  proposed  assessment.  The 
section  also  provides  that  if  a  hearing  on 
the  proposed  assessment  is  conducted, 
the  Secretary  shall  give  any  citizen  who 
commented  on  the  proposed  assessment 
a  reasonable  opportunity  to  be  heard 
and  to  present  evidence  at  the  hearing. 
The  section  further  provides  that  the 
Secretary  shall  give  any  person  who 
comments  on  a  proposed  assessment, 
notice  of  the  order  assessing  the 
penalty.  Sections  326.6(b)(3],  and  (c)  of 


the  proposed  regulation  set  forth  the 
public  notice  requirement,  format,  and 
comment  process  to  meet  this 
requirement  of  the  Act.  Section 
326  6(j)(7).  and  (8)  provide  further 
information  on  notice  requirements  and 
rights  to  a  hearing. 

Under  section  309(g;  of  the  Act.  if  no 
hearing  is  held,  any  person  who 
commented  on  the  proposed  assessment 
may  petition  the  Secretary  to  set  aside 
the  order  and  to  provide  a  hearing  on 
the  penalty.  In  addition,  the  section  also 
provides  that  the  Secretary  must  set 
aside  the  order  and  provide  a  hearing  if 
the  Secretary  determ.ines  that  the 
evidence  presented  by  the  petitioner  is 
material  and  was  not  considered  in  the 
issuance  of  the  order.  Under  section 
309(gl,  if  the  Secretary  denies  a  hearing, 
the  Secretary  shall  provide  to  the 
petitioner  and  publish  in  the  Federal 
Register,  notice  of  the  reasons  for  the 
denial.  Sections  326.6(j)(7),  and  (B).  and 
I  326  6(k)(iii)  of  the  proposed  regulations 
would  codify  requirem.ents  related  to 
hearing,  public  notice,  comments  on 
Class  I  penalty  orders. 

Finally,  section  309(g)  of  the  Act 
provides  that  any  person  against  whom 
a  civil  penalty  is  assessed  may  obtain 
review  of  such  assessment  by  filing 
notice  of  appeal  in  the  proper  court 
within  30  days  of  the  date  the  penalty 
order  was  issued.  Section  326.6(1)  of  the 
proposed  regulation  provide  for  this 
judicial  review. 

Note  1. — The  Department  of  the  Army  has 
determined  that  the  proposed  regulations  do 
not  contain  a  mojor  proposal  requiring  the 
preparation  of  a  regulatory  impact  analysis 
under  E.O,  12291. 

Note  2.— The  term  "he"  and  its  derivatives 
used  m  these  regulations  is  generic  and 
should  be  considered  as  applying  to  both 
male  and  female. 

List  of  Subjects  in  33  CFR  Part  326 

Investigations,  Intergovernmental 
relations.  Law  enforcement.  Navigation, 
Water  pollution  control,  Waterways. 

Dated:  May  8,  1989. 

Approved: 

John  S.  Doyle,  Jr.. 

Principal  Deputy  Assistant  Secretary  of  the 
Army  (Civil  Works). 

Accordingly,  the  Department  of  the 
Arm.y  is  proposing  to  amend  33  CFR  Part 
326  as  follows: 

PART  326— ENFORCEMENT 

1.  The  authority  citation  for  Part  328 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401  et  seq.:  33  U.S.C. 

1344;  33  U.S.C.  1413. 

2.  Section  326.6  is  added  to  read  as 
follows: 


§326.6    CtaM  I  adminlstrattvc  penaltiM. 

(a)  Introduction.  (1)  This  subpart  sets 
forth  procedures  for  initiation  and 
administration  of  Class  I  administrative 
penalty  orders  under  Section  309(g)  of 
the  Clean  Water  Act.  Section 
309(g)(2)(A)  specifies  that  Class  I  civil 
penalties  may  not  exceed  $10,000  per 
violation,  except  that  the  maximum 
amount  of  any  Class  I  civil  penalty  shall 
not  exceed  $25,000. 

(2)  These  procedures  supplement  the 
existing  enforcement  procedures  at 

§§  326.1  through  326.5,  However,  as  a 
matter  of  agency  enforcement  discretion 
once  the  agency  decides  to  proceed  with 
an  administrative  penalty  under  these 
procedures  it  shall  not  subsequently 
pursue  judicial  action  pursuant  to 
S  326.5.  Therefore,  an  administrative 
penalty  should  not  be  pursued  if  a 
subsequent  judicial  action  for  civnl 
penalties  is  desired.  An  administrative 
civil  penalty  may  be  pursued  in 
conjunction  with  a  compliance  order 
issued  under  {  326.3. 

(3)  Definitions.  For  the  purposes  of 
this  regulation: 

(i)  "Agency"  means  the  Department  of 
the  Army,  acting  through  the  Secretary 
of  the  Army  or  any  of  the  Secretary 's 
designees,  including  officials  of  the  U.S. 
Army  Corps  of  Engineers,  with  respect 
to  the  matters  covered  by  this 
regulation. 

(ii)  "Interested  person  outside  the 
agency"  includes  the  respondent,  any 
person  who  filed  written  comments  on 
the  proposed  penalty  order,  and  any 
other  person  not  employed  by  the 
agency  with  an  interest  in  the  subject  of 
proposed  penalty  order,  and  any 
attorney  of  record  for  those  persons. 

(iii)  "Interested  agency  staff'  means 
those  agency  employees,  whether 
temporary  or  permanent,  who  may 
investigate,  litigate,  or  present  evidence, 
arguments,  or  the  position  of  the  Agency 
in  the  hearing  or  who  participated  in  the 
preparation,  investigation  or 
deliberations  concerning  the  proposed 
penalty  order,  including  any  employee, 
contractor,  or  consultant  who  may  be 
called  as  a  witness. 

(iv)  "Presiding  Officer"  means  an 
agency  official  selected  by  the  District 
Engineer  (DE)  to  hold  a  hearing  on  a 
proposed  administrative  civil  penalty 
order  [hereinafter  referred  to  as 
"proposed  order")  in  accordance  with 
the  rules  set  forth  in  this  regulation  and 
to  make  recommendations  to  the  DE  on 
proposed  orders. 

(v)  "Ex  parte  communication"  means 
any  communication,  written  or  oral, 
relating  to  the  merits  of  the  proceeding, 
between  the  Presiding  Officer  and  an 
interested  person  outside  the  Agency  or 
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!he  i.i'i.Tes'ed  .'\gpnr.y  staff.  whiVh  was 
not  onginaliy  filed  or  stated  in  ihe 


(viii)  An  explanation  that  any  final 
order  issued  under  this  subpart  shall 
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the  evidence  presented  by  the 
com.menter  in  support  of  the 
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(vi)  A  statement  of  the  opportunity  to 
submit  wTitten  comments  on  the 
proposed  order  and  the  deadline  for 


(iii)  Public  notice  of  the  proposed 
order  with  evidence  of  notice  to 
respondent  and  to  the  public; 


necessary  or  desirable  to  resolve  the 
case  fairly. 
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the  ;."'!.'resfed  A^gency  stdff.  which  was 
not  orginally  filed  or  stated  m  the 
administrative  record  or  in  the  hearing. 
Such  communication  is  not  an  "ex  parte 
co.Timnnicn'ion"  if  all  parties  have 
recei'.  ed  pnor  wntter.  notice  of  the 
proposed  communication  and  have  been 
given  the  opportunity  to  participate 
herein. 

fb)  Initiation  of  action.  (1)  If  the  DE  or 
a  deies^d'e-'  of  the  DE  finds  that  a 
recipient  of  a  Departinent  of  the  Army 
permi*  (hereinafter  refrjrred  to  as  "the 
re.spondenfj  has  violated  and  condition 
or  limitation  contained  in  that  permit, 
'he  DE  is  authorized  to  prepare  and 
process  a  proposed  order  in  accordance 
With  these  procedures.  The  proposed 
order  shall  specify  the  am.ount  of  the 
penalty  which  the  respondent  may  be 
assessed  and  shall  describe  with 
.'■easonable  specifici'y  the  nature  of  the 
violation 

(2)  The  respondent  will  be  provided 
actual  notice  of  the  DE's  proposal  to 
issue  an  administrative  civil  penalty  in 
writing  and  advised  of  the  nght  to 
request  a  hearing  and  to  present 
f-vndence  on  the  alleged  violation.  Notice 
to  the  resplendent  will  be  provided  by 
certified  mail,  retu.'n  receipt  requested. 
This  notice  will  be  accompanied  by  a 
copy  of  the  proposed  order,  and  will 
include  the  followma  information 

(i)  A  description  of  the  alleged 
violation  and  copies  of  the  applicable 
law  and  regulations; 

(ii)  An  explanation  of  the  authority  to 
initiate  the  proceeding; 

(lii)  An  explanation.  :n  general  terms, 
of  the  procedure  for  issuing 
administrative  orders  and  assessing 
civil  penalties,  mcludi.ig  opportu.ni'ies 
for  public  participation: 

(iv)  A  statement  of  the  amount  of  the 
penalty  that  is  proposed  and  a 
statement  of  the  maximum  amount  of 
penalty  which  the  DE  is  authorized  to 
assess  for  the  violations  alleged; 

(v)  A  statement  that  the  respondent 
may  within  30  calendar  days  of  receipt 
of  the  notice  provided  under  this 
subparagraph  request  a  heanng  prior  to 
issuance  of  any  final  order,  and  that  the 
respondent  must  request  a  hearing 
within  30  calendar  days  of  receipt  of  the 
notice  provided  under  this  subparagraph 
m  order  for  respondent  to  be  enntled  to 
receive  such  a  heanng; 

(vi)  The  name  and  address  of  the 
person  to  whom  respondent  mi^st  send  a 
request  for  heanng: 

(vii)  Notification  that  the  DE  may 
issue  the  proposed  order  on  or  after  30 
calendar  days  following  receipt  of  the 
notice  provided  under  these  rules,  if 
responden'  does  not  request  a  hearing; 
and 


(viii)  An  explanation  that  any  final 
order  issued  under  this  subpart  shall 
become  effective  30  calendar  days 
following  its  issuance  unless  a  petition 
to  set  aside  the  order  and  to  hold  a 
hearing  is  filed  by  a  person  who 
commented  on  the  proposed  order  and 
such  petition  is  granted  or  an  appeal  is 
taken  under  section  309(g)(8)  of  the 
Clean  Water  Act. 

(3)  At  the  same  time  that  actual  notice 
is  provided  to  the  respondent,  the  DE 
shall  give  public  notice  of  the  proposed 
order,  and  provide  a  reasonable 
opportunity  for  public  comment  on  the 
proposed  order,  prior  to  issuing  a  final 
order  asessing  an  administrative  civil 
penalty.  Procedures  forgiving  public 
notice  and  providing  the  opportunity  for 
public  comment  are  contained  in 

S  326.6(c). 

(4)  At  the  same  time  that  actual  notice 
is  provided  to  the  respondpnt.  the  DE 
shall  provide  actual  notice  in  writing  to 
the  appropriate  state  agency  for  the 
State  where  the  violation  occurred. 
Procedures  for  providing  actual  notice  to 
and  consulting  with  the  appropriate 
State  agency  are  contained  in  i  326.6fd). 

(5)  Durina  the  pubhc  comment  period 
provided  :jnder  pdrasjraph  Ic)  of  this 
section,  any  person  may  submit  written 
comments  on  the  proposed 
administrative  penalty  order  The  DE 
shall  include  all  wntten  comments  in  an 
rtdministrative  record  relating  to  the 
propost:d  order.  The  public  shall  be 
advised  of  the  location  of  the 
administrative  record  and  its 
availabili:y  for  inspection  as  provided  in 
§  3:6.tMe) 

(c)  Pub..r  .V-jt.'S"  ii;:J  Crmimert.  (1)  At 
the  same  time  the  respondent  and  the 
appropriate  state  asency  are  provided 
actual  notice,  the  DE  shall  provide 
public  notice  of  and  a  reasonable 
opportunity  to  comment  on  the  DE's 
proposal  io  issue  an  administrative  civil 
penalty  against  the  respondent. 

(2)  A  30  day  public  comment  period 
shall  be  allowed.  During  this  30  day 
period,  persons  may  comment  on  the 
issuance  of  the  proposed  order.  Any 
person  who  comment  on  a  proposed 
order  shall  be  given  notice  of  any 
heanng  helt!  on  the  proposed  order. 
Such  persons  shall  have  a  reasonable 
opportunity  to  be  heard  and  to  present 
evidence  in  such  heanngs. 

(3)  If  no  hearing  is  requested  by 
respondent,  any  person  who  has 
submitted  comments  on  the  proposed 
order  shall  be  given  notice  by  the  DE  of 
any  final  order  issued,  and  will  be  given 
30  calendar  days  in  which  to  petition  the 
DE  to  set  aside  the  order  and  to  provide 
a  hearing  on  the  penalty.  The  DE  shall 
set  aside  the  order  and  provide  a 
hearing  in  accordance  with  these  rules  if 


the  evidence  presented  by  the 
commenter  in  support  of  the 
commenter"s  petition  for  a  hearing  is 
material  and  was  not  considered  when 
the  order  was  issued.  If  the  DE  denies  a 
hearing,  the  DE  shall  provide  notice  to 
the  commenter  filing  the  petition  for  the 
hearing,  together  with  the  reasons  for 
the  denial.  Notice  of  the  denial  and  the 
reasons  for  the  denial  shall  be  published 
in  the  Federal  Register  by  the  DE. 

(4)  The  DE  shall  give  public  notice  by 
placing  a  legal  notice  in  a  paper  of 
general  circulation  in  the  are  of  the 
alleged  violation  and  by  mailing  a  copy 
of  the  information  listed  in  paragraph  (c) 
(5)  of  this  section  to; 

(i)  Any  person  who  requests  notice; 

(ii)  Other  persons  on  a  mailing  list 
developed  to  include  some  or  all  of  the 
following  sources; 

(A)  Persons  who  request  in  writing  to 
be  on  the  list; 

(B)  Persons  on  "area  lists"  developed 
from  lists  of  participants  in  past  similar 
proceedings  in  that  area,  including 
hearings  or  other  actions  related  to 
section  404  permit  issuance;  and 

(C)  Persons  who  request  inclusion 
after  notification  of  the  public  of  the 
opportunity  to  be  put  on  the  mailing  list 
through  periodic  pubhcation  in  the 
public  press  and  in  such  publications  as 
Regional  and  State  funded  newsletters, 
environmental  bulletins,  or  State  law 
journals. 

The  DE  may  update  the  mailing  list  from 
time  to  time  by  requesting  written 
indication  of  continued  interest  from 
those  listed.  The  DE  may  delete  from  the 
list  the  name  of  any  person  who  fails  to 
respond  to  such  a  request. 

(5)  All  public  notices  under  this 
subpart  shall  contain  the  following 
minimum  information: 

(i)  A  copy  of  the  proposed 
administrative  order 

(ii)  Name  and  address  of  the  Corps 
District  office  proposing  to  assess  the 
administrative  penalty  for  which  notice 
is  being  given; 

(iii)  Location  of  the  facility  or  activity 
against  which  the  proposed  penalty  is 
addressed; 

(iv)  A  brief  description  of  the  business 
or  activity  conducted  at  the  facility  or 
the  operation  described  in  the  order, 
including  permit  number  and  issuance 
date  of  the  permit  at  issue,  and  a 
description  of  the  alleged 
noncompliance  for  which  the  civil 
penalty  is  being  proposed; 

(v)  Name,  address  and  telephone 
number  of  an  Agency  representative 
from  whom  interested  persons  may 
obtain  further  information,  including 
copies  of  the  proposed  order,  and  to 
whom  any  comments  must  be  submitted; 


(vi)  A  statement  of  the  opportunity  to 
submit  wTitten  comments  on  the 
proposed  order  and  the  deadline  fur 
submission  of  such  comments; 

(vii)  A  statement  of  the  opportunity 
for  the  respondent  to  request  a  hearing 
and  to  present  oral  evidence  related  to 
the  proposed  order  and  the  procedures 
to  request  a  hearing; 

(viii)  Any  procedures  through  which 
the  public  may  comment  on  or 
participate  in  proceedings  to  reach  a 
final  decision  on  the  order; 

(ix)  The  location  of  the  administrative 
record  referenced  in  §  326.6(e).  the  times 
at  which  the  administrative  record  w-ill 
be  available  for  public  inspection,  and  a 
statement  that  all  information  submitted 
by  the  respondent  and  persons 
commenting  on  the  proposed  order  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law- 
restricting  the  public  disclosure  of 
confidential  information. 

(d)  State  consultation.  (1)  At  the  same 
time  that  the  respondent  is  provided 
actual  notice,  the  DE  shall  send  the 
appropriate  state  agency  wntten  notice 
of  the  proposal  to  issue  an 
administrative  civil  penalty  order.  This 
notice  will  include  the  same  information 
required  pursuant  to  §  326.6(c)(5). 

(2)  For  the  purposes  of  this  regulation, 
the  appropriate  state  agency  will  be  the 
agency  administering  the  401 
certification  program,  unless  another 
state  agency  is  agreed  to  by  the  District 
and  the  respective  state  through  formal/ 
informal  agreement  with  the  state. 

(3)  The  appropriate  state  agency  will 
be  provided  the  same  opportunity  to 
comment  on  the  proposed  order  and 
participate  in  any  hearing  that  is 
provided  pursuant  to  §  326.6(c), 

(e)  Availability  of  the  administrative 
record.  (1)  At  any  time  after  public 
notice  of  a  proposed  penalty  order  is 
given  under  §  326.6(cl,  the  DE  shall 
make  available  the  administrative 
record  at  reasonable  times  for 
inspection  and  copying  by  any 
interested  person,  subject  to  provisions 
L/f  law  restricting  the  public  disclosure 
of  confidential  infurmation.  Any  person 
requesting  copies  of  the  administrative 
record  or  portions  of  the  administrative 
record  may  be  required  by  the  DE  to  pay 
reasonable  charges  for  reproducing  the 
information  requested. 

(2)  The  administrative  record  shall 
include  the  following: 

(i)  Documentation  relied  on  by  the  DE 
to  support  the  violations  alleged  in  the 
proposed  penalty  order  with  a  summary 
of  violations,  if  a  summary  ha.s  been 
prepared; 

(li)  Proposed  penalty  order  or 
assessment  notice; 


(iii)  Public  notice  of  the  proposed 
order  with  evidence  of  notice  to 
respondent  and  to  the  public; 

(iv)  Comments  by  respondent  and/or 
the  public  on  the  proposed  penalty 
order,  including  any  requests  for  a 
hearing: 

(v)  All  orders  or  notices  of  the 
Presiding  Officer; 

(vi)  Subpoenas  issued,  if  any,  for  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  relevant  papers, 
books,  or  documents  in  connection  with 
any  hearings: 

(vii)  All  sub.mittals  or  responses  of 
any  persons  or  comments  to  the 
proceeding,  including  exhibits,  if  any; 

(viii)  A  complete  and  accurate  record 
or  transcription  of  any  hearing; 

(ix)  The  recommended  decision  of  the 
Presiding  Officer  and  the  final  decision 
and  /or  order  of  the  Agency  issued  by 
the  DE;  and 

(x)  Any  other  appropriate  documents 
related  to  the  administrative  proceeding. 

(f)  Counsel.  A  respondent  may  be 
represented  at  all  stages  of  the 
proceeding  by  counsel.  After  receiving 
notification  that  a  respondent  or  any 
other  party  or  commenter  is  represented 
by  counsel,  the  Presiding  Officer  and  DE 
.shall  direct  all  further  communications 
to  that  counsel. 

(g)  Opportunity  for  hearing.  (l)The 
respondent  may  request  a  hearing  and 
may  provide  written  comments  on  the 
proposed  adm.inistrative  penalty  order 
at  any  time  wUhin  30  calendar  days 
after  receipt  of  the  notice  set  forth  in 

§  326.6(b)(21.  The  respondent  must 
request  the  hearing  in  writing,  specifying 
in  summan,"  form  the  factual  and  legal 
issues  which  are  in  dispute  and  the 
specific  factual  and  legal  grounds  for  the 
respondents  defense. 

(2)  The  respondent  waives  the  right  to 
a  hearing  to  p'-esent  evidence  on  the 
alleged  violation  or  violations  if  the 
respondent  does  not  submit  the  request 
for  the  hearing  to  the  official  designated 
in  the  notice  of  the  proposed  order 
within  30  calendar  days  of  receipt  of  the 
notice.  The  DE  shall  determine  the  date 
of  receipt  of  notice  by  respondent's 
signed  and  dated  return  receipt  or  such 
other  evidence  that  constitutes  proof  of 
actual  notice  on  a  certain  date.  For  good 
cause  shown,  the  DE  may  grant  a 
hearing  if  the  respondent  submits  a  late 
request. 

(3)  The  DE  shall  promptly  schedule 
requested  hearings  and  provide 
reasonable  notice  of  the  hearing 
schedule  to  all  participants,  except  that 
no  hearing  shall  be  scheduled  prior  to 
the  end  of  the  third  day  public  comment 
period  provided  in  §  326.6(c)(2).  The  DE 
may  grant  any  delays  or  continuances 


necessary  or  desirable  to  resolve  the 
case  fairly. 

(4)  The  hearing  shall  be  held  at  the 
DE's  office,  except  the  respondent  may 
request  in  writing  upon  a  showing  of 
good  cause  that  the  hearing  be  held  at 
an  alternative  location.  Action  on  the 
request  is  at  the  discretion  of  the  DE. 

(h)  Hearing.  (1)  Hearings  shall  afford 
respondents  with  an  opportunity  to 
present  evidence  on  alleged  violations 
and  shall  be  informal,  adjudicatory 
hearings  and  shall  not  be  subject  to 
section  554  or  556  of  the  Administrative 
Procedure  Act,  Respondents  may 
present  evidence  either  orally  or  in 
written  form  in  accordance  with  the 
hearing  procedures  specified  in 
S326.6(i). 

(2)  The  DE  shall  give  written  notice  of 
any  hearing  to  be  held  under  these  rules 
to  any  person  who  conunented  on  the 
proposed  administrative  penalty  order 
under  S  326.6(c).  This  notice  shall 
specify  a  reasonable  time  prior  to  the 
hearing  within  which  the  commenter 
may  request  an  opportunity  to  be  heard 
and  to  present  oral  evidence  or  to  make 
comments  in  writing  in  any  such 
hearing.  The  notice  shall  require  that 
any  such  request  specify  the  facts  or 
issues  which  the  commenter  wishes  to 
address.  Any  commenter  who  files 
comments  pursuant  to  $  326.6(c)(2)  shall 
have  a  right  to  be  heard  and  to  present 
evidence  at  the  hearing  in  conformance 
with  these  procedures. 

(3)  The  DE  shall  select  an  Agency 
official  to  serve  as  President  Officer  of 
the  hearing.  The  Presiding  Officer  shall 
exercise  no  other  responsibility,  direct 
or  supervisory,  for  the  investigation  or 
prosecution  of  any  case  before  him.  The 
Presiding  Officer  shall  conduct  hearings 
as  specified  by  these  rules  and  make  a 
recommended  decision  to  the  DE. 

(4)  The  Presiding  Officer  shall 
consider  each  case  on  the  basis  of  the 
evidence  presented,  and  must  have  no 
prior  connection  with  the  case.  The 
Presiding  Officer  is  solely  responsible 
for  preparing  and  transmitting  the 
recommended  decision  and  order  in 
each  case  to  the  DE. 

(5)  Ex  Parte  Communications: 

(i)  No  interested  person  outside  the 
Agency  or  member  of  the  interested 
Agency  staff  shall  make  or  knowingly 
cause  to  be  made  to  the  Presiding 
Officer,  an  ex  parte  communication  on 
the  merits  of  the  proceeding. 

(ii)  The  Presiding  Officer  shall  not 
make  or  knowingly  cause  to  be  made  to 
any  interested  person  outside  the 
Agency  or  to  any  member  of  the 
interested  Agency  staff,  an  ex  parte 
communication  on  the  proceeding. 
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(ill)  The  DE  may  replace  the  Presiding 
Officer  in  any  proceeding  in  which  it  is 


record  of  hearing,  and  any  other 
relevant  matter. 


to  reasonable  time  limitations  set  at  the 
discretion  of  the  Presiding  Officer. 
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additional  matters.  The  DE  shall  include 
this  additional  information  in  the 

Q.lrilr-i  icfra  ti\,-ii  mrnrr^ 


shall  become  effective  30  calendar  days 
after  such  denial. 

fll  liiHininl  Rp.vipw.  (11  Anv 


address  and  at  the  Missouri  Department 
of  Natural  Resources,  Air  Pollution 
Control  Procram.  lefferson  State  Office 
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(in|  The  DE  may  replace  :he  FVesiding 
Officer  in  any  proceeding  in  which  it  is 
damonstrated  to  the  DE's  satisfaction 
that  the  Presiding  Officer  has  engaged  in 
prohibited  ex  parte  com.munications  to 
the  prejudice  of  any  participant. 

(iv)  Whenever  an  ex  parte 
communication  in  violation  of  this 
section  is  received  by  the  Presidir.j^ 
Officer  or  made  known  to  the  Presidint; 
Officer,  the  Presiding  Officer  shall 
immediately  notify  all  participants  in  the 
proceeding  of  the  circumstances  and 
s  ibstance  of  the  communication  and 
niay  require  the  person  who  made  the 
c,)rr.municat:on  or  caused  it  to  be  maii*" 
cr  the  part',-  whose  representative  Tudf 
the  coni.T'in::at!on  or  caiised  it  to  be 
riiide,  to  the  extent  consistent  with 
]  .stice  and  the  policies  of  the  Clean 
\;Vi'er  Act,  to  show  ca'ise  why  that 
^  ?r8on  or  party  s  claim  or  interest  in  the 
f  x'leedings  should  not  be  dismissed, 
L  'nied.  disregarded,  or  otherwise 
F  Iversely  affected  en  account  of  such 
\  'D'ation. 

( v)  The  prohibitions  of  this  paragraph 
M,,iply  upon  dosignation  of  the  Presiding 
Officer  and  terminate  on  the  date  of 
f  na!  agenc)  action  or  the  final  order. 

( : )  Heanr'Q  procedurps-  {1 )  The 
I   ph'dmg  Officer  shall  conduct  a  fair 
<•  vi  impartial  proceeding  in  which  the 
[  irt.cipants  are  given  a  reasonabi-? 
rppcrtuni'y  :j  present  evidencr?. 

(2)  The  Pre'iiding  Officer  is  authorized 
to  ariminist     oaths  and  may  subpoena 
vMtnesses  and  issue  sutpcjnas  daces 
t''cum  (i.e.  subpoenas  for  documrnts) 
pursuant  to  the  provisions  'if  the  Clean 
Water  .Act. 

(3)  The  Presiding  Of.^.cer  shall  provide 
f  reasonable  rpportiinity  to  be  heard 
find  to  present  evidence  to  the 

r  'sponcient.  any  person  who  filed  a 
1  "■quest  to  p.irticipate  under  }  32B.(ilcl. 
Fnd  to  any  other  person  at'endmg  the 
hearing.  The  Presiding  Officer  may 
establish  reainnabie  time  limits  f  .r  oral 
t  -stimony. 

(41  The  respondent  may  not  challenge 
ti'.e  permit  condition  which  is  the  subject 
rrattnr  of  the  adm:.":str-ative  ppnaity 
order. 

(.i)  Pnor  t.)  the  commencement  of  the 
hearing,  the  DE  shall  provide  to  the 
fYesidmg  Ott'lcer  the  complete 
ad.T.mistrative  record  as  of  that  date. 
Dunng  the  hearing,  the  DE,  or  an 
authorized  rypresenta'ive  of  the  DE  may 
su.Timirize  !;ie  basis  for  the  proposed 
adir.inistra'ii.e  order.  Thereafter,  the 
administrative  record  shall  be  admitted 
into  evidence  and  the  Presiding  Officer 
shall  maintain  the  adm.inistrative  record 
of  the  proceedings  and  shall  include  in 
that  record  all  documentary  evidence, 
written  statements,  correspondence,  the 


r"cord  of  hearing,  and  any  other 
T'^levant  matter. 

(6)  The  Presiding  Officer  shall  cause  a 
tape  recording,  written  transcript  or 
other  permanent,  verbatim  record  of  the 
hearing  to  be  made,  which  shall  be 
Included  in  the  administrative  record. 
and  shall,  upon  written  request,  be  made 
available,  for  inspection  or  copying,  to 
the  respondent  or  any  person,  subject  to 
provisions  of  law  restricting  the  public 
disclosure  of  confidential  information. 
Any  person  making  a  request  may  be 
required  to  pay  reasonable  charges  for 
copies  of  the  administrative  record  or 
portions  thereof. 

(7)  In  receiving  evidence,  the  Presiding 
Officer  is  not  bound  by  strict  rules  of 
evidence.  The  Presiding  Officer  may 
determine  the  weight  to  be  accorded  the 
evidence. 

(8)  The  respondent  has  the  right  to 
examine,  and  to  respond  to  the 
administrative  recorA  The  respondent 
may  offer  into  evidence,  in  wntten  form 
or  through  oral  testimony,  a  respon.se  to 
the  administrative  record  including,  any 
facts,  statements,  explanations, 
documents,  testimony,  or  other 
exculpatory  items  which  bear  on  any 
appropriate  issues.  The  Presiding  Officer 
may  question  the  respondent  and 
require  the  authorization  of  any  written 
exhibit  or  statement,  but  no  cross 
examination  of  the  respondent  will  be 
allowed.  The  Presiding  Officer  may 
exclude  any  repetitive  or  irrelevant 
matter. 

(9)  At  the  close  of  the  respondent's 
presentation  of  evidence,  the  Presiding 
Officer  should  allow  the  introduction  of 
rebuttal  evidence.  The  Presiding  Officer 
may  allow  the  respondent  to  respond  to 
any  such  rebuttal  evidence  submitted 
and  to  cross-examine  any  witness. 

(10)  The  Presiding  Officer  m.ay  take 
official  notice  of  matters  that  are  not 
reasonably  in  dispute  and  are  commonly 
known  in  the  community  or  are 
ascertainable  from  readily  available 
sources  of  known  accuracy  Prior  to 
taking  official  notice  of  a  matter,  the 
Presiding  Officer  shall  give  the  Agency 
and  the  respondent  an  opportunity  to 
show  why  such  notice  should  not  be 
taken.  In  any  case  in  which  official 
notice  is  taken,  the  Presiding  Officer 
shall  place  a  written  statement  of  the 
matters  as  to  which  such  notice  was 
taken  in  the  record,  including  the  basis 
for  such  notice  and  a  statement  that  the 
Agency  or  respondent  consented  to  such 
notice  being  taken  or  a  summary  of  the 
objections  of  the  Agency  or  the 
respondent. 

(11)  After  all  evidence  has  been 
presented,  any  participant  may  present 
argument  on  any  relevant  issue,  subject 


to  reasonable  time  limitations  set  at  the 
discretion  of  the  Presiding  Officer. 

(12)  The  hearing  record  shall  remain 
open  for  a  period  of  ten  business  days 
from  the  date  of  the  hearing  so  that  the 
respondent  or  any  person  who  has 
submitted  comments  on  the  proposed 
order  may  examine  and  submit 
responses  for  the  record. 

(13)  At  the  close  of  this  10  business 
day  period,  the  Presiding  Officer  may 
allow  the  introduction  of  rebuttal 
evidence.  The  Presiding  Officer  may 
hold  the  record  open  for  an  additional  10 
business  days  to  allow  the  presentation 
of  such  rebuttal  evidence. 

(i)  The  Decision.  (1)  Within  a 
reasonable  time  following  the  close  of 
the  hearing  and  receipt  of  any 
statements  following  the  hearing  and 
after  consultation  with  the  state 
pursuant  to  S  326.6(d),  the  Presiding 
Officer  shall  forward  a  recommended 
decision  accompanied  by  a  wontten 
statement  of  reasons  to  the  DE.  The 
decision  shall  recommend  that  the  DE 
withdraw,  issue,  or  modify  and  issue  the 
proposed  order.  The  recommendt-d 
decision  shall  be  based  on  a 
preponderance  of  the  evidence  in  the 
administrative  record.  If  the  Presiding 
Officer  finds  that  there  is  not  a 
preponderance  of  evidence  in  the  r"cord 
to  support  the  penalty  or  the  amount  of 
the  penalty  in  a  proposed  order,  the 
Presiding  Officer  may  recommend  that 
the  order  be  withdrawn  or  modified  and 
then  issued  on  terms  that  are  supported 
by  a  preponderance  of  evidence  on  the 
record.  The  Presiding  Officer  also  shall 
make  available  to  the  DE  for  review  the 
complete  administrative  record. 

(2)  The  Presiding  Officer  provides  a 
recommended  decision  solely  to  th'^  DE. 
The  recommended  decision  shall 
become  part  of  the  administrative 
record  and  shall  be  made  available  to 
the  parties  to  the  proceeding  at  the  time 
the  DE's  decision  is  released  pursuant  to 
§  326.6(j)(5).  The  Presiding  Officer's 
recommended  decision  shall  not  becom.e 
part  of  the  administrative  record  until 
the  DE's  final  decision  is  issued,  and 
shall  not  be  made  available  to  the 
respondent  or  public  prior  to  that  time. 

(3)  The  rules  applicable  to  Presiding 
Officers  under  326.6(h)(5)  regarding  ex 
parte  communications  are  also 
applicable  to  the  DE  and  to  any  person 
who  advises  the  DE  on  the  decision  or 
the  order.  Communications  between  the 
DE  and  the  Presiding  Officer  do  not 
constitute  ex  parte  communications. 

(4)  The  DE  may  request  additional 
information  on  specified  issues  from  the 
participants  in  whatever  form  the  DE 
designates,  giving  all  participants  a  fair 
opportunity  to  be  heard  on  such 


additional  matters.  The  DE  shall  include 
this  additional  information  in  the 
administrative  record. 

(5)  Within  a  reasonable  time  following 
receipt  of  the  Presiding  Officer's 
recommended  decision,  the  DE  shall 
withdraw,  issue,  or  modify  and  issue  the 
proposed  order.  The  DE's  decision  shall 
be  based  on  a  preponderance  of  the 
evidence  in  the  administrative  record, 
shall  consider  the  penalty  factors  set  out 
in  Section  309(gl(3)  of  the  CWA,  shall  be 
in  writing,  shall  include  a  clear  and 
concise  statement  of  reasons  for  the 
dTision.  and  shall  include  any  final 
order  assessing  a  penalty.  The  DE's 
decision,  once  issued,  shall  constitute 
fm.-il  agency  action  for  purposes  of 
judicial  review. 

(Oj  The  DE  shall  issue  the  final  order 
bv  sending  the  order,  or  written  notice 
of  ils  withdrawal,  to  the  respondent  by 
certified  mail.  Issuance  of  the  order 
under  this  subparagraph  constitutes 
final  agency  action  for  purposes  of 
judicial  review. 

(7)  rho  DE  shall  provide  written 
notice  of  the  issuance,  modification  and 
issuance,  or  withdrawal  of  the  proposed 
order  to  every  person  who  submitted 
wriMen  comments  on  the  proposed 
order. 

(ej  The  notice  shall  include  a 
statement  of  the  right  to  judicial  review 
and  of  the  procedures  and  deadlines  for 
obtaining  judicial  review.  The  notice 
shall  also  note  the  right  of  a  commenter 
to  petition  for  a  hearing  pursuant  to 
§  326.6;c](3)  if  no  hearing  was 
previously  held. 

(k)  Effective  Date  of  Order.  (1)  Any 
final  order  issued  under  this  subpart 
shall  become  effective  30  calendar  days 
following  its  issuance  unless  an  appeal 
is  taken  pursuant  to  Section  309(g)(8)  of 
the  CWA.  or  in  the  case  where  no 
hearing  was  held  prior  to  the  final  order, 
a  petition  for  hearing  is  filed  by  a  prior 
commenter. 

(2)  If  a  petition  for  hearing  is  received, 
the  DC  shall: 

(i)  Review  the  evidence  presented  by 
the  petitioner. 

(ii)  If  the  evidence  is  material  and  was 
not  considered  in  the  issuance  of  the 
order,  the  DE  shall  immediately  set 
aside  the  proposed  order  and  schedule  a 
hearing.  In  that  case,  a  hearing  will  be 
held,  a  new  recommendation  will  be 
made  by  the  Presiding  Officer  to  the  DE 
and  a  new  final  decision  issued  by  the 
DE. 

(iii)  If  the  DE  denies  a  hearing  under 
this  subparagraph,  the  DE  shall  provide 
to  the  petitioner,  and  publish  in  the 
Federal  Register  notice  of  and  the 
reasons  for,  such  denial.  If  such  a 
request  for  a  hearing  is  denied,  the  order 


shall  become  effective  30  calendar  days 
after  such  denial. 

{])  Judicial  Review.  (1)  Any 
respondent  against  whom  a  final  order 
assessing  a  civil  penalty  under  these 
regulations  or  any  person  who  provided 
written  comments  on  a  proposed  order 
may  obtain  judicial  review  of  the  final 
order. 

(2)  In  order  to  obtain  judicial  review. 
the  respondent  or  commenter  must  file  a 
notice  of  appeal  in  the  United  States 
District  Court  for  either  the  District  of 
Columbia  or  the  district  in  which  the 
violation  was  alleged  to  occur  within  the 
30  calendar  day  period  begirming  with 
the  date  of  issuance  of  the  final  order. 

(3)  Simultaneous  with  the  filing  of  the 
notice  of  appeal,  the  respondent  or 
commenter  must  send  a  copy  of  such 
notice  by  certified  mail  to  the  DE  and 
the  .Attorney  General. 

(4)  Upon  receipt  of  the  notice,  the  DE 
shall  promptly  file  in  the  district  court  a 
certified  copy  of  the  administrative 
record. 

[FR  Doc  69-11448  Filed  5-11-89;  8:45  am) 

BILLING  CODE  I71(MM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3569-91 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 

Agency  (HPA)- 

ACTION:  Propo.'iod  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
amendments  to  rale  10  GSR  10-2.230  as 
a  re\  ision  to  the  Air  Pollution  Control 
State  Implemcntdlion  Plan  (SIP)  of  the 
state  of  Missouri.  The  purpose  of  this 
rale  is  to  control  the  emissions  of 
volatile  organic  compounds  (VOC)  from 
industrial  surface  coating  operations  in 
the  Kansas  City  area.  VOCs  react  in  the 
atmosphere  to  form  ozone.  A  reduction 
in  VOC  emissions  is  necessary  for  the 
Kansas  City  area  to  meet  the  National 
Ambient  Air  Quality  Standards  for 
ozone.  EPA  s  approval  would  make  the 
rule  requirements  federally  enforceable. 
date;  Comments  must  be  received  by 
June  12, 1989. 

ADDRESSES:  Comments  should  be  sent 
to  Ldrry  A.  Hacker,  Environmental 
Protection  Agency,  Region  VII.  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101.  The  state-submitted  information 
and  the  EPA-prepared  technical  support 
document  are  available  at  the  above 


address  and  at  the  Missouri  Department 
of  Natural  Resources.  Air  Pollution 
Control  Program,  Jefferson  State  Office 
Building,  205  Jefferson  Street.  Jefferson 
City,  Missouri  65101. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Larry  A.  Hacker  at  (913)  236-2893  (FTS 

757-2893). 

SUPPLEMENTARY  JKFORteAl.OM:  On 
February  20, 1985.  EPA  issued  an  ozone 
SIP  call  for  the  Kansas  City  area.  In 
response  to  this  SIP  call,  Missouri 
submitted  its  plan  revision  on  May  26. 
1986;  a  supplemental  revision,  including 
an  amended  industrial  surface  coating 
rule,  was  submitted  on  December  18, 

1987.  EPA  proposed  to  approve  these 
submittals  on  June  30. 1988  (53  FR 
24735).  Subsequent  to  this  proposal, 
however,  the  state  adopted  further 
amendments  to  the  Kansas  City  surface 
coating  rule  and  submitted  these 
amendments  to  EPA  on  December  19, 

1988.  Therefore.  EPA  prepared  this 
proposed  rulemaking  to  address  both 
the  original  and  subsequent 
amendments  to  this  rule.  Today's  notice 
of  proposed  rulemaking  entirely 
supersedes  EPA's  June  30  proposal 
insofar  as  it  pertains  to  rule  10  GSR  10- 
2.230.  Control  of  Emissions  from 
Industrial  Surface  Coating  Operations. 
The  remaining  Kansas  City  ozone  plan 
com.ponents.  i.e.,  the  remainder  of  the 
VOC  rules  and  the  attainment 
demonstration,  are  the  subject  of 
separate  Federal  Register  actions. 

Review  of  State  Submittal 

On  December  la  1987.  the  state  of 
Missouri  submitted  amendments  to  rule 
10  CSR  10-2.230.  Control  of  Emissions 
from  Industrial  Surface  Coating 
Operations,  to  be  approved  as  a  revision 
to  the  SIP.  The  rule  amendments  were 
adopted  by  the  Missouri  Air 
Conservative  Commission  (MACC)  after 
proper  notice  and  public  hearing,  and 
became  effective  on  December  24. 1987. 
On  December  19, 1988.  the  state 
submitted  further  amendments  to  rule 
CSR  10-2.230.  These  amendments  were 
adopted  by  the  MACC  after  proper 
notice  and  public  hearing,  and  became 
effective  on  November  24, 1988. 

The  state  adopted  these  amendments 
in  compliance  with  Section  172(b)(2)  of 
the  Clean  Air  Act.  which  requires  SIPs 
to  provide  for  the  implementation  of  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable.  1  he 
amendments  are  consistent  with  EPA 
policy  as  outlined  in  "Issues  Relating  to 
VOC  Regulation  Outpoints,  Deficiencies, 
and  Deviations — Clarification  to 
Appendix  D  of  November  24. 1987 
Federal  Register",  dated  May  25. 1988. 


BEST  COPY  AVAIL  ABLF 
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The  r-vilc  was  re-. ised  \i  (i^'K-'e  an 
appl:cab!l!'y  cutoff  whic.i  nxemp'ed 
sourcps  emittinsi  'p«s  thiin  MT)  'oi's  p'~" 
year  (TP\ )  of  VOC.  Consistent  w;'h  EPA 
pol:':y.  the  applicability  level  is  now  2.7 
TPY  based  on  unr.ontrol'ed  potential 
err.issions.  Several  prnvisions  were 


r-^visGd  to  improve  clirity  a 


nd 


enforceability.  Also,  recordkeeping  and 
tf'st  method  requirements  were  made 
more  specific. 

The  state  enacted  emission  limit  and 
compliance  date  changes  applicable  to 
the  Ford  Motor  Company  The  emission 
limit  of  3.2  pounds  of  VOC  per  gallon  of 
coating  mmus  water  for  spr^y  prime 
was  replaced  with  an  emissions  limit  of 
15,1  pounds  of  VOC  per  gallon  of  solids 
d-'posited  for  pr'.rrf.r  Surfacer  and  the 
option  of  using  spray  prime  instead  of 
electrodeposition  pnm.er  was 
eliminate,!.  The  final  compliance  date 
for  the  15.1  prime  surfacer  limit  is 
December  24.  1987.  The  3.2  limit  for 
spray  prime  resulted  from  a  1979  source 
specific  reasonably  available  control 
technology  IRACT)  determination.  The 
conclusion  of  this  determination  was 
that  a  3,2  pound  of  VOC  per  gallon  of 
coating  minus  wa'er  (55  volume  percent 
solids)  spray  primer  applied  at  50 
percent  transfer  efficiency,  rather  than 
the  control  techniques  guideline  (CTG) 
recomimended  comb. nation  of 
elec»rodr'posit;cn  pnm.er  (1.2  pounds  of 
VOC  per  gallon  ot  coating  minus  water) 
ti"id  waterbome  pn.m.c"  surfacer  (2.8 
pounds  of  VOC  per  gallon  of  coating 
m.inus  water),  was  RACT  for  the  Ford 
Kan.'^as  City  truck  line.  This  was 
documen'ed  in  a  May  24,  19"9. 
memcrandum  from  Richard  G.  Rhoades, 
Director  of  the  Control  Programs 
Development  Division,  to  the  EPA 
Regional  Offices  (copy  available  in 
docke')  Under  this  source  specific  SIP 
revisi  ?n.  the  truck  line  was  not  required 
to  install  an  electrodeposition  primer 
system.  The  Ford  Kansas  City  passenger 
line  installed  an  electrodeposition 
primer  system  in  1979.  This  operation 
has  been  subject  to  an  emission  limit  of 
1,2  pounds  of  VOC  per  gallon  of  coating 
minus  water  since  the  end  of  1982.  The 
3  2  sprav  prime  limit  also  applied  to  the 
primer  surface  operation  on  the 
passenger  line. 

Since  1979.  an  electrodeposition 
;  rimer  system  has  been  installed  on  the 
truck  line.  This  operation  is  also  subject 
to  the  1.2  limit  no'ed  above  The  topcoat 
is  applied  directly  over  this 
electrodeposition  primer.  There  is  no 
mtcrm.ediate  primer  surfacer  operation. 
The  passenger  line  still  has  a  primer 
surfacer  operation.  This  is  the  only 
operation  that  would  be  affected  by  the 
new  15.1  limit. 


The  presumptive  RACT  limit  for 
primer  surfacer,  following 
electrodeposition  primer,  expressed  on  a 
solids  applied  basis,  is  15.1  pounds  of 
VOC  per  gallon  of  solids  applied.  This  is 
the  emission  limit  enacted  by  the  state. 
In  view  of  the  facts  that 
electrodeposition  primer  is  now  used  on 
the  truck  line,  and  the  category  in  the 
regulation  has  been  changed  from  spray 
prime  to  primer  surfacer  (which  thereby 
excludes  the  possibility  of  spray  prime 
without  electrodeposition  being  used 
again  in  the  future),  the  pn.mer  surfacer 
limit  of  15.1  pounds  of  VOC  per  gallon  of 
solids  deposited  is  proposed  for 
approval. 

On  December  4. 1987.  a  151  lb  VOC/ 
gallon  of  solids  applied  emission  limit 
became  effective  for  Ford's  passenger 
and  truck  topcoat  operations  wl'h  a 
final  compliance  date  of  December  31, 
1988.  The  interim  emission  limit  (until 
December  31, 1988)  for  both  the  truck 
and  passenger  topcoat  operations  is  3  6 
lb.  VOC/gallon  of  coating  minus  water. 
This  interim  limit  is  merely  a 
continuation  of  the  emission  limits 
which  applied  to  these  processes  prior 
to  these  rule  amendments.  Final 
compliance  dates  were  December  31, 
1985.  for  truck  topcoat  and  December  31 
1988,  for  passenger  top-coat. 

The  new  topcoat  limit  is  essentially 
equivalent  to  the  prior  limits.  The  prior 
limits  were  based  on  3.6  pounds  jf  VOC 
per  gallon  of  coating  minus  water  (.50 
volume  percent  solids)  topcoats  being 
applied  at  50  percent  transfer  efficency 
liiis  is  documented  in  Ford  s  April  6, 
1979,  presentation  of  a  source  specific 
RACT  request  to  the  state  and  the  EPA. 
The  new  topcoat  emission  lim.it  is 
written  in  terms  of  solids  applied.  In 
order  to  demonstrate  compliance  with 
this  limit.  Ford  will  need  to  determine  its 
actual  transfer  efficency  and  other 
factors  using  the  procedures  specified  in 
the  regulation.  Ford  was  granted  one 
year  (from  December  24, 1987,  to 
December  24, 1988)  to  make  this 
demonstration. 

The  EPA's  proposed  approval  of  the 
new  15.1  topcoat  limit  is  based  on  the 
facts  that  it  is  essentially  equivalent  to 
the  prior  limit. 

The  rule  provides  Ford  an  option 
regarding  its  truck  topcoat  painting 
operation.  As  discussed  above,  the 
emission  limit  for  this  operation  will 
change  to  15.1  lb.  VOC/gallon  of  solids 
applied  unless,  prior  to  December  31. 
1988,  Ford  submits  to  the  state  a  forma! 
commitment  to  m.odify  its  truck  topcoat 
operation  to  meet  the  state  or  federal 
New  Source  Performance  Standards 
(NSPS-Subpart  MM),  whichever  is  more 
stringent,  by  no  later  than  December  31, 


1990.  If  Ford  submits  such  a 
commitment,  the  truck  topcoat  interims 
emission  limit  will  remain  3.6  lb.  VOC/ 
gallon  of  coating  minus  water  until 
December  31. 1990.  (See  note  (2)  to 
Section  (4)  of  this  rule.)  The  other 
provisions  of  Subpart  MM  v.ould  not  be 
applicable,  for  example,  the  30-day 
averaging  time  for  compliance 
determinations  and  the  tabled  transfer 
efficiency  values.  The  compliance 
determination  provisions  of  rile  10  CSR 
10-2.230  would  continue  to  apply.  EPA 
has  not  received  formal  notification  of 
whether  Ford  intends  to  pursue  its 
option. 

EPA  proposes  approval  of  these  rule 
amendments  with  the  understanding 
that  the  NSPA  commitment  in  note  (2) 
does  not  supersede  a  m.ore  strin^'ent 
emission  limit  which  might  be  required 
in  accord  with  the  state's  new  source 
review  rule.  10  CSR  10-8.060.  The  rule's 
test  method  for  determining  the  volatile 
and  solids  content  of  the  coatings  is  40 
CFR  Part  60,  Apppendix  A.  Referen(.e 
Method  24.  Compliance  with  the 
emission  limits  can  be  demonstrateJi  (1) 
On  a  daily  weighted  average  per  co.iting 
line  basis;  (2)  through  equivalency  u;-.ing 
a  daily  weighted  average  of  VOC  per 
gallon  of  coating  solids  per  coating  line: 
and  (3)  through  an  alternative 
compliance  plan  whereby  compliance  is 
determined  by  a  daily  weighted  average 
of  emissions  from  a  single  or 
combination  of  source  operations.  EPA 
proposes  approval  of  these  rules  wi?h 
the  understanding  that  any  such 
alternative  compliance  plans  must  be 
submitted  and  approved  by  EPA  as 
individual  SIP  revisions.  In  the  absence 
of  such  approval,  the  enforceable 
requirements  of  the  SIP  would  be  the 
emission  limits  stated  in  the  rule.  EPA 
ACTION.  EPA  proposes  to  approve  the 
amendments  to  rule  10  CSR  10-2.230  as 
a  revision  to  the  Missouri  SIP.  The 
Admunistrator's  decision  to  approve  or 
disapprove  this  proposed  SIP  revision 
will  be  based  on  the  comments  received 
and  on  a  determination  of  whether  or 
not  the  revision  meets  the  requirements 
of  sections  110  and  172  of  the  Clean  Air 
Act  and  40  CFR  Part  51.  Requirements 
for  Preparation,  Adoption,  and 
Subm.itt  il  of  State  Implementation 
Plans.  Comments  received  on  the  June 
,30. 1988.  notice  of  proposed  rulemakins, 
pursuant  to  rule  10  CSR  10-2.230.  will  be 
addressed  in  EPA's  notice  of  final 
rulemaking  as  will  the  comiments 
received  on  today's  proposed 
rulemaking. 

Under  U.S.C.  605(b).  I  certify  that  this 
SIP  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  January  25. 1909. 
Morris  Kay, 

Regional  A  dministrator. 
[FR  Doc.  89-11484  Filed  5-ll-«9;  8:45  am] 

BILUNQ  CODE  «5«0-K>-M 


Proposed  Base  (lOO-yearj  Flood 
Elevations 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Docket  No.  FEMA-«9511 

Proposed  Flood  Elevation 
Determinations;  Correction 

agency:  Federal  Emergency 

Management  Agency 

action:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  54  FR  10687  on 
March  15. 1989.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Township  of 
Bridgeton.  Newaygo  County.  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Matticks.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Township  of 
Bridgeton,  Newaygo  County.  Michigan 
previously  published  at  54  FR  10687  on 
March  15, 1989,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234], 
67  1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub  I, 
90-448)),  42  U.S.  C.  4001-4128.  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Fioodplains. 
The  proposed  base  (100-year)  fiood 
elevations  for  selected  locations  are: 


Source 

of 
FkxxJ- 

Location 

iOopIti  n  feet  above 

ground.  'Elevation  m 

teet(NGVO) 

ina 

Existing 

Modified 

MiMe 

At  Mapte  Island 

Aboui  1  6  miles 
upstream  of 
Warner 
Avenue. 

None 

*609 

gon 
River. 

None _.. 

•622 

Issued:  May  8. 1989. 
Harold  T.  Duryee, 
Administrator,  Federa] Insurance 
Administration. 
[PR  Por  8<«-n409  Filed  5-11-89:  8:45  ami 

BILLING  COOC  671»-0>-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[Gerwraj  Docket  B8-441;  FCC  8»-69] 

Trunking  Compatibility  Protocol 
Standards  for  800  MHz  Public  Safety 
Equipment 

AGENCY:  Federal  Communications 

Comm:ssion. 

ACTION:  .Notice  of  inquiry;  modification. 

SUMMARY:  The  Commission  has  adopted 

a  Memorandum  Opinion  and  Order 
dealing  w;th  the  matter  of  trunking 
'  ompatibility  protocol  standards  for 
equipment  operating  in  the  800  MHz 
public  safety  bands.  This  action  was 
taken  fcllowing  release  of  a  Notice  of 
Inqu-.ry.  53  VR  35965  (September  15, 
11188)  requesting  public  comment  on  this 
issue  The  Commission  has  decided  not 
to  ad-jpt  federally-mandated  trunking 
standards  for  analog  communications. 
Based  on  the  comments  received,  the 
Commission  has  concluded  that  such 
standards  are  not  needed  to  ensure 
adequate  interoperability  among  public 
safety  entities.  The  Commission, 
however,  will  continue  this  proceeding 
in  a  further  notice  to  consider  issues 
relating  to  the  development  of  advanced 
public  safety  radio  communications 
technologies. 
DATE:  May  12, 1989. 
ADDRESS:  Federal  Cummunications 
Ccjy.mi.ssion,  1919  M  Street.  NW., 
Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 

M;:rty  Liebmun,  Private  iv.idn)  Bureau. 
l^and  Molule  and  Microwave  Division, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 


SUPPLEMENTARY  INFORMATION:  This  is  3 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  Gen. 
Docket  No.  88-441,  adopted  February  22. 
1989,  and  released  May  1. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW,  Suite  140. 
Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  On  September  7. 1988.  the 
Commission  released  a  Notice  of 
Inquiry  to  obtain  public  comment  on  the 
issue  of  trunking  standards  for  radio 
equipment  operating  in  the  821-824/866- 
869  MHz  public  safety  spectrum.  The 
Notice  raised  questions  concerning  (1) 
the  time  that  would  be  needed  to 
develop  standards.  (2)  the  effect  a 
uniform  standard  might  have  on  the  cost 
of  equipment,  (3)  how  the  use  of  a 
common  standard  would  enable 
interoperability  among  different  trunked 
systems,  and  (4)  the  possible  effect  a 
trunking  standard  could  have  on  the 
development  of  future  land  mobile  radio 
communications  technologies. 

2.  The  Commission  received 
conmients  from  a  number  of  parties 
representing  the  public  safety  equipment 
industry,  the  user  community,  and  other 
interested  organizations.  While  there 
was  no  clear  consensus  of  opinion  on 
any  of  the  key  issues,  there  was  almost 
imanimous  agreement  among  the 
commenters  that  regardless  of  the 
Commission's  ultimate  decision  on 
trunking  standards,  licensing  in  the  new 
800  MHz  public  safety  spectrum  should 
begin  without  delay. 

3.  After  carefid  consideration  of  the 
record,  the  Commission  determined  that 
a  uniform  trunking  standard  for  analog 
communications  is  not  needed  to 
achieve  adequate  interoperability 
among  800  MHz  public  safety  entities. 
Further,  it  concluded  that  the  public 
safety  community's  concerns  about 
interoperability  and  the  Comcussion's 
ongoing  objective  of  providing  maximum 
spectrum  efficiency  will  be  best  served 
by  focusing  future  efforts  on  the 
development  and  use  of  advanced  radio 
technologies  (such  as  those  lising  digital 
modulation  techniques).  Accordingly, 
the  Commission  will  develop  a  further 
inquiry  in  this  docket  to  explore  ways  in 
which  advanced  technologies  can  be 
used  to  meet  the  evolving  operational 
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and  spectrum  needs  of  the  public:  safety 
ci^mrauni'y 

4.  The  Notice  will  raise  issues  such  as 
(1)  the  desirability  of  digital 
transmissions  for  achieving  efficient  use 
oi'  the  spectrum,  (2|  the  prospects  for  the 
advancement  of  this  technology  by  the 
industry.  (3)  the  expected  timeframe  for 
development  of  digital  technology,  (4) 
the  possible  use  of  a  common  digital 
transmission  standard,  and  15)  the 
proper  role,  if  any.  for  the  Commission 
to  play  in  the  development  process. 

Ordering  Clause 

5  .Accordingly.  H  •'*!  orderrdTha\  the 
Commission  3  consideration  oi  the 
ma'ter  of  trunking  compatibility  protocol 
standards  for  current  800  MHz  public 
safety  equipment  is  terminated.  This 
doci^et.  however,  will  remain  open  for  a 
further  inquiry  relating  to  the  use  of 
future,  public  safety  radio  technologies, 
as  discu.ssed  herein. 

Federal  Communications  Commission. 
Docna  R.  Searcy,  I 

Set  'Plury. 
jFR  Doc.  89-11523  Filed  5-11-89;  8:45  amj 

BIUJ»«  C0O€  «71}-0i-*l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Stahlia  Monosperma 

agency:  Fish  and  Wildlife  Service, 

Interirr 

action:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Stahlia  monosperma  {cobana 

negra)  to  be  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  197,3,  as  amended.  Critical 
habitat  is  not  proposed.  Stahlia 
moncspema  is  a  medium-sized 
everg'een  tree  endemic  to  the  island  of 
F^jerto  Rico  and  the  nearby  Dominican 
Republ'c.  The  species  is  fo'ind  in 
br,3r.kish,  season.^ily  flooded  wt^tlnnds 
in  association  with  mangrove 
communities.  S^ah.':a  manospenra  is 
affected  by  coastal  development  and  the 
elimination  of  these  wetlands  by  both 
filLr.g  and  dredging,  cutting  for  use  in 
fu.-niture  and  as  fencepvjsts,  and  grazing. 
This  proposal,  if  made  findl,  would 
extend  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
to  Stch.'ic  moro<;pern'.a.  The  Service 
s-^eks  dati  and  comments  from  the 
public  en  this  proposal. 


dates:  Comments  from  all  interested 
parties  must  be  received  by  July  11. 
1989.  Public  hearing  requests  must  be 
rerpived  by  lune  26,  1989. 
ADDRESSES:  Comments  and  materials, 
and  requests  for  public  hearing 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Caribbean  Field 
Office.  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  491,  Boquernn.  Puerto  Rico 
00622.  Comments  and  materials  received 
will  be  available  for  public  inspection. 
by  appointment,  at  this  office  during 
normal  business  hours,  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282,  75  Spring  Street,  SW, 
Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Vis.  Susan  Silander  at  the  Caribbean 
Field  Office  address  (809/^51-7297)  or 
Mr.  TomTumipseed  at  the  .Atlanta 
Regional  Office  address  (404  '331-3583 
or  FTS  242-3583). 

SUPPtEMENTARY  INFORMATION: 

Background 

Stahlia  monosperma  (cobana  negra) 
was  placed  in  the  genus  Stahlia  in  1881 
in  honor  of  Dr.  Augustin  Stahl.  a 
physician  and  botanist  of  Puerto  Rico 
who  authored  "Estudios  sobre  la  flora 
de  Puerto  Rico."  It  is  the  only  species  in 
this  genus.  It  was  initially  thought  to  be 
endemic  to  Puerto  Rico  and  the  adjacent 
island  of  Vieques,  but  was  later 
collected  in  eastern  Hispaniola.  While 
at  one  time  it  was  rather  common  on  the 
edges  of  salt  flats  and  shallow  Ugoons, 
filling  or  draining  of  these  areas,  cutting 
for  use  in  furniture  and  fenceposts.  and 
grazing  have  left  only  scattered  small 
populations  in  Phierto  Rico  and  Vieques. 
The  largest  remaining  population  occurs 
in  the  extreme  southwest  of  Puerto  Rico. 
an  area  currently  subject  to  intense 
pressure  for  residential  and  tourist 
development  (Department  of  Natural 
Resources  1988).  Botanists  from  the  Dr. 
Rafael  M.  Moscoso  National  Botanical 
Gardens  in  the  Dominican  Republic 
indicate  that  the  species  has  been 
similarly  affected  in  that  part  of  the 
range. 

Stahlia  monosperma  is  a  medium- 
sized  evergreen  tree  that  may  reach  25 
to  50  feet  (8  to  16  meters)  in  height  and  1 
to  iVi  feet  (.3  to  .5  meters)  in  diameter. 
The  pinnately  compound,  alternate 
leaves  have  from  6  to  12  opposite 
leaflets  with  scattered  black  dots  or 
glands  on  the  lower  surface.  Racemes  (3 
to  6  inches  or  7  to  15  centimeters)  of 
yellow  flowers  are  produced  in  April  to 
May.  The  fruits  are  about  1  inch  (2  to  3 
cm)  in  diameter  and  have  a  thin,  red 
fleshy  covering  surrounding  the  single, 
large  seed.  These  fruits  have  the 
noticeable  odor  of  a  ripe  apple.  Seeds 


are  apparently  animal  dispersed  and 
germinate  after  burial  and  when  surface 
water  has  receded  (Densmore  1987). 

Only  scattered  populations  are  known 
to  occur  in  Puerto  Rico  and  the  nearby 
island  of  Vieques.  The  largest 
population  occurs  on  the  southwestern 
coast  of  Puerto  Rico  near  Boqueron. 
Here  23  mature  trees  have  been 
observed  along  with  a  group  of  35 
seedlings,  all  on  the  edge  of  salt  flats.  It 
is  found  associated  with  black 
mangrove  (Avicennia germincn^  ]  and 
but'onwood  [Conocarpus  erecius). 
Several  more  individuals,  which  have 
been  planted,  are  known  to  occur  in 
yards  and  roadways.  Other  mature  trees 
are  found  near  mangrove  areas  in  Rio 
Grande  on  the  northeast  coast  and  on 
the  edge  of  mangrove  forest  on  Vieques, 
a  52  square  mile  island  to  the  east  of 
Puerto  Rico.  From  30  to  40  individ.jals 
occur  on  Vieques,  all  on  U.S.  Navy 
property.  These  populations  are 
threatened  by  encroachment  of 
development  into  these  wetland  areas 
and  the  eltmiination  of  mature  trees. 
Fstablishmcnt  of  seedlings  is  frequently 
difficult  as  they  are  either  trampled  or 
browsed  by  cattle  grazing  in  the  area. 

Stahlia  monosperma  was 
recommended  for  Federal  listing  b\  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Fish  and  Wildlife  Se.vice, 
as  published  in  the  Federal  Register  (45 
P"R  82480)  dated  December  15. 1980i  the 
November  28, 1983.  update  (48  FR  53040) 
of  the  1980  notice;  and  the  September  27, 
1985.  revised  notice  (50  FR  39526).  The 
species  was  designated  category  1 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  li.st 
them  as  endangered  or  threatened)  in 
each  of  the  three  candidate  notices. 

In  a  notice  published  in  the  Federal 
Register  on  February  15.  1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)f3)(A)  of  the  Act.  as  amended  in 
1982.  The  Service  made  subsequent 
petition  findings  in  each  Oc'ober  of  1983 
through  1988  that  listing  Stahlia 
monosperma  was  warranted  bat 
precluded  by  other  pending  listing 
actions  of  a  higher  priority,  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  This 
proposed  rule  constitutes  the  final 
finding  in  accordance  with  section 
-ilb)(3)[Bj[iii)of  theAct, 


Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
Section  4(a)(1).  These  factors  and  their 
application  to  Stahlia  monosperma 
(cobana  negra)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range 

The  most  significant  factor  reducing 
the  numbers  of  Stahlia  monosperma  has 
been  the  destruction  and  modification  of 
habitat.  Coastal  development  continues 
to  encroach  on  coastal  mangrove  forests 
and  salt  flats.  Both  residential  and 
tourist  development  complexes  are 
proposed  for  southwestern  Puerto  Rico. 
Many  trees  are  known  to  have  been 
eliminated  in  this  way.  Although  in 
many  of  these  areas  the  mangroves  are 
part  of  the  Commonwealth  Forest 
System,  the  specimens  oi  Stahlia 
monosperma  lie  just  inland  of  black 
mangrove  and  are  therefore  not  included 
within  the  Forest  boundaries. 

B.  Overutilizatton  for  commercial, 
recreational,  scientific,  or  educational 
purposes 

Stahlia  monosperma  is  highly  valued 
for  fenceposts  and  the  species  may  have 
been  greatly  reduced  in  number  by 
cutting  of  smaller  size  classes  for  this 
purpose.  It  18  also  suited  for  use  m 
furniture. 

C.  Disease  or  predation 

Disease  has  not  been  documented  as 
a  factor  in  the  decline  of  this  species. 
However,  seedlings  are  apparently  often 
short-lived  in  the  wdld,  as  those 
accessible  to  cattle  are  usually  either 
trampled  or  browsed  within  one  year 
following  establishment.  Some  large 
trees  have  also  been  observed  to  be 
damaged  by  heavy  browsing  (Densmore 
1987). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However. 
Stahlia  monosperma  is  not  yet  on  the 
Commonwealth  list.  Federal  listing 
would  provide  interim  protection  and,  if 
the  species  is  ultimately  placed  on  the 
Commonwealth  list,  enhance  its 


protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence 

Other  natural  or  manmade  factors  are 

not  known  tc  be  significantly  affecting 
the  species  at  present. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation  the 
preferred  action  is  to  list  Stahlia 
monosperma  as  threatened.  Since  the 
species  appears  to  produce  large 
quantities  of  viable  seed,  protection 
from  the  effects  of  grazing  may  increase 
natural  colonization.  Planting  of  this 
species  has  been  successful  and 
propagation  efforts  are  ongoing  by  the 
Puerto  Rico  Department  of  Natural 
Resources.  Therefore,  threatened  rather 
than  endangered  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not  proposing 
critical  habitat  for  this  species  are 
discussed  below  in  the  "Critical 
Habitat"  section. 

Critical  Habitat 

Section  41a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  number  of  individuals  of 
Slahlia  monosperma  is  sufficiently  small 
that  vandalism  could  seriously  affect  the 
survival  of  the  species.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  would  increase  the 
likelihood  of  such  activities.  The  Service 
believes  that  Federal  involvement  in  the 
areas  where  this  plant  occurs  can  be 
identified  without  the  designation  of 
critical  habitat.  All  involved  agencies 
and  key  landowners  have  been  notified 
of  the  location  and  importance  of 
protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  recovery 
process  and  through  the  Section  7 
jeopardy  standard.  Therefore,  it  would 
not  be  prudent  to  determine  critical 
habitat  for  Stahlia  monosperma  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 


Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal, 
Commonwealth  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  ci  ihe  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  critical  habitat  is  being 
proposed  for  Stahlia  monosperma.  as 
discussed  above.  Federal  involvement 
relates  to  the  Army  Corps  of  Engineers' 
regulatory  program  in  areas  under 
jurisdiction  of  Section  404  of  the  Clean 
Water  Act,  as  well  as  internal  actions 
taken  by  the  Corps  relative  to  U.S.  Navy 
property. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or  to 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
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jurisdiction.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 


threat  (or  lack  thereof)  to  Stahlia 
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World  Wildlife  Fund.  Washington,  DC.  xv 
-I-  403  pp. 
Densmore.  R.  1987.  Status  report  on  Stahlia 
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Dated:  March  22, 1989. 
Susan  Recce  Lamson, 

Ant  ma  A  ccic^nnf  ^.Tr-  re  tnr^'  f/ir  Pier,  nnri 


climbing  to  5  meters  (5.4  yards)  from  a 
large,  thickened  tuber.  Leaves  are 
alternate,  pinnately  compound  with 


drained  loams  on  old  alluvium  or  over 
limestone  (Krai  1983).  Habitat  is 
described  as  mixed  hardwoods  with 
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]'jri.sd:ction.  Seeds  from  cui'ivaU-d 
sppcinens  of  thrnater.ed  pljit  species 
jTP  exempt  from  these  prohihi'ions 
prov.Jed  that  3  statement  of  "cultivated 
o.-is'n"  appears  or.  thei.-  containers.  In 
add.tior..  f  )r  hsted  plants  the  igefl 
amendments  (Piib.  L  100-4-8;  'o  the  Act 
p.'-ohibit  their  malicious  damage  or 
destruction  on  Federal  lands,  and  their 
removal,  cutting,  dijiszing  up,  or 
damaging  or  destroying  ;n  kn'jw.ng 
violation  of  any  State  (Commonwealth) 
law  or  regulation,  including  St  I's 
iCnm.monwealth)  cnmma!  trespass  law. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  t"  72  also  provide  for  'he  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  for  Sta.hha  morcsper^i^a 
Will  ever  be  sought  or  issued  since  the 
species  is  net  known  to  be  m 
com.mercial  cultivation  and  is 
Lincom.mon  in  the  wild,  Reques's  for 
copies  of  the  regijlations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
.•\ulhonty,  U,S.  Fish  and  Wildlife 
Service.  'P,0,  Box  27329,  Centra!  Station. 
Washing'on.  DC  20238-7329  (202  '34 ,v 
4955], 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  Shis  proposal  will 
be  as  accur3te  and  as  effective  as 
possible.  Therefore,  any  com.ments  or 
suggestions  from  the  public,  other 
concern':>d  governmental  agencies,  the 
scientific  comm'ini'y  industry,  or  any 
ether  interested  party  concerning  any 
dspect  of  'his  proposed  rile  are  hereby 
solicited-  Comments  a.-e  particularly 
sought  concerning: 

|1)  Biological,  commercial  trade,  or 
other  relevant  data  concem.ing  any 


threat  (or  lack  thereof)  to  Stahlia 
monosperma: 

(2)  The  location  of  any  additional 
populations  of  Stahlia  monosperma.  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  Stahlia  monosperma. 

Final  promulgation  of  the  regulation 
on  Stahlia  wonosperma  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  wnting 
and  addressed  to  the  Field  Supervisor. 
Caribbean  Field  Office.  US.  Fish  and 
Wildlife  Service,  P.O.  Box  491, 
Boquer6n,  Puerto  Rico  00622. 

National  Elnvironmentai  Policy  Act 

The  Fish  \\  ildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  19t)9,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244], 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chaptei 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below; 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows; 

Authority:  Pub.  L  93-205,  87  StaL  884;  Piib. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751.  Pub.  L  96-159,  93  Stat.  1225;  Pub,  L  97- 
304,  96  Stat.  1411;  Pub.  L  100-478. 102  Stat. 
2.306;  Pub.  L  100-653.  102  Stat,  3825  (16  USC. 
1531  et  seq];  Pub.  L  99-625, 100  Stat,  3500. 
unless  otherwise  noted. 

2,  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  Fabaceae,  to  the  list  of 
Endangered  and  Threatened  Plants: 


§17.12 
plants. 

•        • 


Endangered  and  tt«reaten«d 


Status 


When 
Irsled 


Critical       Speoai 
tiabrtat         rules 


f=at)ac»«e— Paa  lafmly; 
Staf<tm  mcrosperms . 


Cfibara  r\eqfa.. 


U5A  (PR).  Docmrwan  Republic. 


NA 


NA 


Dated;  March  22,  1989. 

Susan  Recc«  Lamson, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  89-11427  Filed  5-11-89:  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Apios  priceana 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  a  plant,  Apios  priceana 
(Price's  potato-bean),  to  be  a  threatened 
species  under  the  authority  contained  in 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended.  Apios  priceana  is 
currently  thought  extant  at  only  13  sites 
including  4  sites  in  Mississippi  and  3 
sites  each  in  Alabama,  Kentucky  and 
Tennessee.  Approximately  40  percent  of 
its  populations  have  not  been  relocated 
in  recent  years.  Only  5  of  the  extant 
sites  support  populations  of  any 
significant  size  (50-t-  individuals).  Many 
of  these  populations  are  declining  and 
are  threatened  by  the  adverse 
modification  or  loss  of  habitat  through 
cattle  grazing/ trampling,  clear-cutting 
and  succession.  Those  sites  near 
roadsides  or  powerline  rights-of-way  a.^e 
potentially  threatened  by  herbicide 
application.  This  proposed  rule,  if  made 
final,  will  extend  the  Act's  protection  to 
Apios  priceana.  The  Service  seeks  data 
and  comments  from  the  public  on  this 
proposed  rule. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  11, 
1989.  Public  hearing  requests  must  be 
received  by  June  26, 1989. 
ADDRESSES:  Comments  and  inatfrials 
concerning  this  proposal,  and  requests 
for  public  hearing,  should  be  sent  to  the 
Jackson,  Mississippi,  Field  Office,  U.S, 
Fish  and  Wildlife  Service,  Jackson  Mall 
Office  Center,  Suite  316,  300  Woodrow 
V.'ilson  Avenue,  Jackson,  Mississippi 
39213.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Cary  Norquist  at  the  above  address 
(601/965-1900  or  FTS  490^900). 
SUPPLEMENTARY  INFORMATION: 

Background 

Apios  priceana,  a  member  of  the  pea 
family,  is  a  twining  perennial  vine. 


climbing  to  5  meters  (5.4  yards)  from  a 
large,  thickened  tuber.  Leaves  are 
alternate,  pinnately  compound  with 
typically  five  to  seven  leaflets  which  are 
ovate  lanceolate  to  broadly  ovate  in 
shape.  The  inflorescence  is  borne  in  the 
leaf  axils  and  consists  of  racemes  or 
compact  panicles.  5-15  centimeters  (cm) 
(1.97-5,91  inches]  long.  Individual 
flowers  are  about  2  cm  (0.78  inchesl  in 
length  and  greenish-white  tinged  with 
purplish-pink  in  color.  The  fniit  is  a 
cyiindncal  legume  13-20  cm  (5.12-7.87 
inches)  in  length.  Flowering  occurs  from 
mid-June  through  August,  with  fruits 
present  from  late  August  through 
September  (Krai  1983,  Medley  19Bn, 
Woods  19881. 

This  species  can  be  distinguished 
from  .'\pios  americana.  the  only  other 
.North  American  species  oi  Apios,  on 
several  taxonomic  characters.  Most 
notable  is  the  single  large  tuber  o!  Apios 
priceana.  as  compared  to  the  multiple 
small  tubers  in  Apios  americana 
(ground-nut).  Apios  priceana  typically 
has  larger  leaves,  more  leaflets,  and 
longer  fruits.  The  standard  petal 
(uppermost  petal]  ;s  more  yellow-green 
than  purplish-maroon  (as  in  Apios 
americana],  and  has  a  fleshy  mucro-like 
appendage  at  its  tip  (Krai  1983.  Medley 
1980,  Woods  1988]. 

Apios  priceana  is  of  po;ent;,ii 
economic  importance  as  a  food  crop,  lis 
large  smgle  tuber  is  edible  (.National 
Academy  of  Sciences  1979,  Walter  et  al. 
1986)  and  it  may  have  been  a  food 
source  for  Indians  and  pioneers  (Medley 
198C),  as  was  the  mere  common  Apios 
amcriciina  (Yanovsky  1936,  National 
.Academy  of  Sciences  1979,  Seabrook 
and  Dionne  1976).  Walter  [et  al.  1986) 
suggests  that  Apios  priceana  is  perhaps 
most  valuable  as  a  source  of  geim  plasm 
for  breedings  with  other  Apios  species. 
Such  h>bno.zation  would  increase  tuber 
size  and  exp,ind  land  occupied,  since 
Api^.i  pnceana  can  grow  in  highly 
alkaline,  wooded  habitats  (Walter  et  al. 
19tJ6], 

This  species  was  first  collected  by 
Sadie  Price  near  Bowling  Green  in 
Wanen  County,  Kentucky  in  1896  and 
later  described  by  Robinson  (1898). 
Apios  priceana  was  transferred  to 
Glycine  pnceana  by  Britton  and  Brown 
m  1913,  a  transfer  which  was  invalid 
since  Apios  had  already  been  conserved 
over  Glycne  (Woods  1988), 

Apios  priceana  is  thought  to  be  a 
native  of  forest  openings  (.Medley  1980). 
Populations  occur  in  open  woods  and 
along  wood  edges  in  limestone  areas, 
often  where  bluffs  grade  into  creek  or 
river  bottoms  (Krai  1983,  Medley  1980), 
Several  populations  reportedly  extend 
onto  roadside  or  powerline  rights-of- 
way.  The  soils  are  described  as  well 


drained  loams  on  old  alluvium  or  over 
limestone  (Krai  1983).  Habitat  is 
described  as  mixed  hardwoods  with 
such  common  associates  as  Quercus 
muhlenbergii,  Lindera  benzoin. 
Campanula  americana,  Anindinaria 
gigantea.  Tilia  americana,  Fraxinus 
americana,  Acer  sacchanim,  Ulmus 
rubra,  Cercis  canadensis,  and 
Parthenocissus  quinquefolius  (Medley 
1980). 

Apios  priceana  has  been  reported 
from  21  sites  in  5  states;  however, 
approximately  40  percent  of  these  are 
apparently  no  longer  thought  extant. 
Currently,  this  species  is  known  to  exist 
at  only  13  sites  with  populations  in 
Alabama,  Kentucky,  Mississippi,  and 
Tennsessee.  A  summary  of  the 
information  currently  available  on  the 
status  of  Apios  priceana  throughout  its 
range  is  given  below. 

Alabama:  There  are  three  populations 
of  Apios  priceana  in  Alabama.  Modest 
populations  (15-30  individuals)  occur  in 
Madison  County  and  in  Autauga 
County.  The  third  site,  located  in  j 

Marshall  County,  supports  a  poor 
population  (less  than  five  individuals) 
which  was  reportedly  etiolated  due  to 
excessive  shading  (Medley  1980). 

Illinois:  Apios  priceana  was 
discovered  in  Union  County,  Illinois,  in 
1941  (Kurz  and  Bowles  1981),  This 
population  has  not  been  relocated  since 
the  19708  despite  extensive  searches  by 
many  individuals  (Kurz  and  Bowles 
1981,  Woods  1988).  It  is  possible  that 
this  particular  population  was  destroyed 
by  flooding  from  a  beaver  dam: 
however,  suitable  habitat  still  exists  in 
the  area,  so  Apios  priceana  could  be 
rediscovered  there  in  the  future  (J. 
Schwegmann,  Illinois  Natural  Heritage 
Inventory,  personal  communication). 

Kentucky:  Eight  records  of  Apios 
priceana  are  reported  for  Kentucky 
(Medley  1980);  however,  only  three  of 
these  are  thought  extant  today  and  all  of 
these  are  declining  (R.  Athey.  botanist, 
personal  communication;  Woods  1988), 
The  Livingston  County  population, 
which  was  estimated  as  having  50-65 
plants  in  1984,  has  been  severely 
degraded  since  cattle  were  introduced 
into  the  area  in  1986  (Woods  1988).  At 
the  Trigg  County  and  Lyon  County  sites 
plants  extend  onto  a  roadside  or 
powerline  right-of-way.  The  number  of 
plants  at  the  Lyon  County  site  is 
estimated  at  25-30  individuals  and  only 
a  few  plants  are  reported  for  the  Trigg 
County  population  (Woods  1988). 

Mississippi:  This  State  supports  the 
largest  number  of  populations,  with  four 
sites  in  three  counties  (Oktibbeha,  Clay, 
Lee).  Two  moderate-sized  populations 
(50-80  individuals)  are  known  to  occur 
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in  Oktibbeha  County  (W  Morr'S, 
Mississippi  State  University,  personal 
communication;  K.  Gordon,  Mississippi 
Museum  of  .N'atural  Science,  per^ondl 
communication).  The  Clay  County  site 
contains  a  declining  population  of  15-20 
individuals.  The  larj^est  populrition  in 
the  State  is  m  Lee  Coun'y.  where 
several  hundred  plants  are  estimated  to 
occur  over  an  acre  of  area 

Tennessee:  Apios  pncear.a  has  been 
reported  from  five  sites  m  Tennessee 
(Medley  1980.  Woods  1988)  but  only 
three  of  these  have  been  verified  as 
extant  in  recent  years  (Woods  1988:  P. 
Somers.  Tennessee  Ecological  Sen-nces 
Division,  personal  communica'.on)  .\ 
large,  v.j^o-ous  population  q\  Apifs 
pncear.a  occurs  in  Maron  County 
where  hundreds  of  plants  are  reportedly 
scattered  on  a  bluff  near  a  roadside 
: Woods  19£8].  A  small  but  vigorous 
population  (20-30  individuals!,  is 
located  along  a  creek  in  Montgomery 
County  (W  Chester.  .Aus'm  Peay  State 
I'niversi^  p^i^o-a'  communication). 
The  Williamson  County'  pcpuiaMon. 
located  near  a  roadside  nght-of-way. 
consists  of  only  two  plan's  (Woods 
1988). 

In  summary,  of  the  13  knov;n  ex'ar.t 
sites,  only  5  support  populations  of  any 
significant  size  (50+  individuals).  Three 
of  the  sites  have  only  5  or  fewer 
individuals  and  the  remaining  5 
populations  have  no  more  than  30 
plants.  Most  populations  occur  on 
pnvately  owned  land,  including  one  site 
owned  by  The  Nature  Conse.'^ancy 
(Montgomery  County,  Teronessee). 
Several  populations  extend  onto  State 
maintained  roadside  or  poweriine 
r.ghls-cf-w  ly  Two  extant  sites  occur  on 
lands  under  Federal  jurisdiction, 
including  the  Tr.gg  County,  Kentucky, 
site,  which  13  on  Tennessee  Valley 
.\uthority  land,  and  the  Autauga  Co'jnty, 
.Alabam.a,  site,  which  is  on  US  Army 
Corps  of  Engineers'  land,  fhe  historical 
Illinois  Site  IS  loca'ed  on  US.  Forest 
Service  land.  Apios  pnceara  is  currently 
or  potentially  )eopard;zed  by  a 
m.ultitude  of  threats  including  cattle 
grazing,' trampling,  clearcutting. 
excessive  shading,  weedy  competition 
due  to  succession,  and  adverse  right-of- 
way  maintenance  practices  (herbicide 
application). 

Federal  actions  involving  y4p/os 
nncpcna  began  with  Section  12  of  the 
Endangered  Species  Act  of  19^3.  which 
l.rer'ed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
r»>p'irt.  designated  as  House  Document 
^.')  94- .51  was  presented  to  Congress  on 
(.jnuary  9.  19"5.  On  July  1. 1975.  the 


Ser\i"e  published  a  notice  in  the  Federal 
Register  (40  FP  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  Section  4(c)(2).  now  Section 
4(b)(3)(a).  of  the  Act,  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  On  [une  18. 197B,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act  Apios 
pncecna  was  included  in  the 
Smithsonian  petition  and  the  1978 
proposal.  General  comments  received  in 
relation  to  the  19"6  proposal  were 
sum.marized  in  an  .April  26,  19^8,  Federal 
Register  publication  (43  FR  17909). 

The  Endarvgered  Soecus  Art 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
n:d  In  the  Uecem.ber  10,  1979.  Federal 
Register  (4-1  FR  70796).  the  Service 
published  a  notice  of  withdrawal  of  the 
June  15.  i9"6.  proposal,  along  with  four 
other  proposals  that  had  expired.  Apios 
priceona  was  included  as  a  category  1 
species  in  a  revised  list  of  plants  under 
review  for  threatened  or  endangered 
classification  published  in  the  December 
15, 1980.  Federal  Register  (45  FR  82480). 
Apios pnceana  was  m,aintained  in 
category  1  in  the  Service's  updated  plant 
notice  of  September  27.  1985  (50  FR 
39528).  Category  1  cum,  prises  tax  a  for 
which  the  Service  presently  has 
sufficient  biological  information  to 
support  their  being  proposed  to  be  listed 
as  endangered  or  threatened  species. 

Section  4(b)(3)  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Apios  priceana  because  of  the 
acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  In  October  of  1983. 
1984, 1985, 1988,  and  1987.  the  Service 
found  that  the  petitioned  hsting  of  Apios 
priceana  was  warranted,  but  that  listing 
of  this  species  was  precluded  due  to 
other  higher  priority  listing  actions,  and 
that  additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Publication  of  the  present  proposal 
constitutes  the  final  1-year  finding  that 
is  required 

Summary  of  Factors  .Effecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  U.S.C.  1531  et  seq.)  and 


regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1), 
These  factors  and  their  application  to 
Apios  priceana  Robins  (Price's  pot.ito- 
bean)  are  as  follows: 

.4.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range 

Apios  priceana  occurs  as  small 
disjunct  populations  throughout  its 
range.  As  stated  in  the  "Background" 
section,  only  13  of  the  21  reported 
populations  are  believed  extant  today. 
Several  populations  are  threatened  by 
the  potential  destruction  or  adverse 
modification  of  their  habitat.  At  five 
sites,  plants  extend  onto  or  near 
roadside  or  poweriine  rights-ofwav  and 
are  vulnerable  to  accidental 
disturbances.  Any  future  road 
improvements  (expansion)  or  right-of- 
way  maintenance  activities  (herbicide 
treatment)  at  these  sites  couid  adversely 
impact  or  destroy  populations  if  proper 
planning  does  not  occur.  One 
population,  located  near  a  roadside  in 
Trigg  County.  Kentucky,  has  not  been 
seen  since  the  19608  (\Voods  1988)  and 
may  have  been  destroyed  by  such 
activities.  The  Service  will  work  with 
those  agencies  responsible  for 
maintaining  these  rights-of-way  in  order 
to  provide  these  sites  with  protection. 
The  Madison  County.  Alabama,  site  is 
threatened  due  to  its  close  proximity  tc 
a  suburban  area  (Krai,  personal 
communication).  The  type  locality 
(Warren  County,  Kentucky)  was  also 
located  near  a  rapidly  developing  area 
and  may  have  been  destroyed  by 
development  (Woods  1988). 

Two  populations,  which  are  enclosed 
in  pastureland,  have  been  adversely 
impacted  due  to  soil  compaction  and 
trampling  by  cattle.  At  the  Livingston 
County.  Kentucky,  site.  50-60  plants 
were  reported  m  1984;  however,  most  of 
these  have  been  destroyed  by  cattle 
which  were  introduced  into  the  area  in 
1986  {Woods  1988).  The  Clay  County, 
Mississippi,  population  has  been 
similarly  impacted. 

Apios  priteanu  is  so  rare  that  little  is 
known  about  its  response  to  disturbance 
(Krai  1983).  Apparently,  this  species  can 
withstand  some  logging  in  its  habitat,  as 
it  has  been  collected  in  second  growth 
hardwood  forest  (Krai  1983).  Being  a 
native  of  forest  openings,  it  is  thought 
that  selective  logging  would  probably 
enhance  this  species;  however,  heavy 


logging  or  clearcutting  would  destroy  it 
(Medley  1980.  Krai  1983).  R.  Athey 
(personal  communication)  has  observed 
the  reappearance  of  plants  in  a  site 
when  the  canopy  was  opened  by  light 
logging.  A  historical  population  from 
Callaway  County,  Kentucky  (Medley 
1980),  could  not  be  relocated  in  an  area 
which  had  been  heavily  timbered 
(Woods  1988).  Many  of  the  remaining 
populations  occur  in  hardwood  forests 
which  have  a  potential  of  being  logged 
in  fhe  near  future  (Medley  1980). 
Biologically  this  species  may  require 
specific  serai  stages  or  seasonal 
perturbation  (Kentucky  Nature 
Preserves  Commission  1982).  Further 
investigation  into  this  aspect  of  the 
species'  biology  is  needed  in  order  to 
perpetuate  appropriate  habitat 
conditions. 

B.  Overutilization  for  commercial 
rpcreotional,  scientific,  or  educational 
purposes 

As  discussed  under  "Background", 
Apios  priceana  produces  a  large  edible 
tuber  which  may  have  been  a  food 
source  for  Indians  and  pioneers.  It  has 
been  suggested  that  such  utilization  in 
the  past  could  have  contributed  to  its 
decline  and  present  day  rarity  (Medley, 
personal  conmiunication;  Somers, 
personal  communication).  Apios 
priceana  is  currendy  not  a  component  of 
the  commercial  trade  in  native  plants; 
however,  publicity  from  its  hsting  couid 
generate  a  demand. 

C  Disease  and predation 

Cattle  grazing  appears  to  pose  a 
threat  to  this  species  in  those  areas 
enclosed  in  pastureland  (Woods, 
personal  communication).  However,  this 
is  probably  secondary  to  the  damage 
they  receive  from  cattle  trampling  (see 
"Factor  A"  above).  Apios  priceana  is 
not  known  to  be  threatened  by  disease. 

P.  The  inadequacy  of  existing 
ri^giilatory  mechanisms 

Apios  priceana  is  officially  listed  as 
endans'-'red  in  Illinois  and  Tennessee. 
Illinois  law  protects  listed  species  on 
State  property;  prohibits  the  sale  of 
State  endangered  plants:  and  prohibits 
taking  without  the  written  permission  of 
the  landowner.  However,  Apios 


priceana  is  not  currently  known  to  exist 
in  this  State.  Under  Tennessee 
legislatioa  taking  is  prohibited  without 
the  permission  of  the  landowner  This 
State  legislation  does  not  provide 
protection  against  habitat  destruction 
and  has  been  inadequate  in  preventing 
the  decline  of  this  species  at  several 
Bites.  The  remaining  States  in  this 
species"  range  have  no  official  protective 
legislation  (.Mabama,  Mississippi. 
Kentucky). 

The  Nature  Conservancy  owns  and 
provides  protection  to  the  Montgomery 
County,  Tennessee,  population  (Bamett 
Woods  Natural  Area).  A  second 
population  (Trigg  County,  Kentucky)  on 
Tennessee  Valley  Authority  land  is 
afforded  some  protection  since  it  occurs 
within  an  area  designated  as  a 
Conservation  Education  Center  (W 
Chester.  Austin  Peay  State  University. 
personal  communication).  However  no 
protection  is  given  to  those  plants  at  this 
site  which  extend  onto  the  roadside 
nght-of-way.  Habitat  which  once 
supported  a  population  of  Apios 
priceana  in  Illinois  is  wnlhin  an  area 
designated  as  an  "Ecological  Area"  by 
the  U.S.  Forest  Service  and  would 
therefore  be  protected  in  the  event  the 
species  is  rediscovered  in  the  area 

The  Act  would  enhance  the  existing 
protection,  provide  Federal  protection 
(■*ee  "Available  Conservation 
Measures"  below),  provide  an  avenue  of 
protection  for  plants  on  private  land 
through  voluntary  Conservation 
Agreements,  and  encourage  active 
management  for  this  species. 

E.  Other  natural  or  manmade  factors 
effecting  its  continued  existence 

Apios  pnceana  is  vulnerable  due  to 
its  limited  distribution  and  low  numbers 
at  many  sites.  Three  populations  contain 
no  more  than  five  individuals.  The 
extreme  rarity  of  this  plant  indicates  a 
narrow  ecological  am.plitude  [Krai  1983). 
As  discussed  in  the  "Background" 
section,  Apios  pnceana  is  believed  to  be 
a  native  of  forest  openings  (Medley 
1980).  Plants  under  a  compleiely  closed 
canopy  do  not  appear  as  vigorrius.  as 
they  an;  stunted  and  mostly  vegetative 
(Medley  1980;  Athey.  personal 
communication.  Woods  1988).  Four 
populations  are  believed  declining  due 


t:i  a  heavy  canopy  closure  and  weedy 
compeUUon  associated  with  natural 
succession.  The  loss  of  many  of  the 
historical  populations  is  perhaps 
attributable  to  this  factor.  This  species 
appears  to  need  some  sort  of 
disturbance  to  arrest  succession. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threaU  faced  by  thi« 
species  in  determining  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Apios  priceana  as  a  threatened 
species.  This  species  is  not  in  imminent 
danger  of  extinction.  It  has  a  wide 
geographic  range  and  two  populations 
are  in  designated  preserves.  However,  a 
downward  trend  is  clearly  indicated  for 
this  species  (approximately  40  percent 
of  populations  not  relocated),  and  it 
could  become  endangered  in  the 
foreseeable  future  if  protective  measures 
are  not  taken.  Critical  habitat  is  not 
being  designated  for  reasons  discussed 
in  the  following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extend 
prudent  and  determinable,  fhe  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  Publication  of  critical  habitat 
descriptions  and  maps  would  increase 
public  interest  and  possibly  lead  to 
additional  threats  for  this  species  from 
collecting  and  vandalism,  activities 
difficult  to  enforce  against  (see  threats 
factor  "B"  above).  No  benefit  can  be 
identified  through  critical  habitat 
designation  that  would  outweighf  these 
potential  threats.  All  involved  agencies 
and  private  landowners  will  be 
informed  of  the  locations  asd 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  jeopardy  standard.  Therefore, 
it  would  not  be  prudent  to  determine 
critical  habitat  for  this  species  at  this 
time. 
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Available  Conservation  Measures 

rnneprvstion  meflsurcs  provided  to 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  a 


nd 


reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
KnV,itat  us  nmvidpH  hv  section  4  of  the 
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Walter.  W.M..  E.M.  Cromm.  [r..  G.L 
Catignani,  and  W.C.  Thresher  1986. 
Compositional  Study  of  Apius  pnceana 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  u,ii 
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Available  Conservation  Measures 

Conservation  measures  provided  tu 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  .^ct  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
af  ainst  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  Sta'e, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  by  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  require^ 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
rontmued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

One  extant  population  occurs  on  lai'd 
under  jurisdiction  of  the  Tennessee 
Valley  Authority.  This  site  ;s  within  an 
area  designated  for  ecological  study  and 
is  protected.  A  second  site  is  on  US. 
Army  Corps  of  Engineers  land.  A 
hstorical  population  from  Illinois 
occurred  on  U.S.  Forest  Service  land. 
Suitable  habitat  stili  exists  \n  this  are.^ 
so  there  is  possibily  that  a  population 
could  be  rediscovered  here  m  the  future 
However,  this  area  is  designated  as  an 
ecological  preserve  (URue  Hills 
Ecological  Area)  and  protected 
accordingly  Currently,  no  activities  tu 
be  authorized,  funded,  or  carried  out  by 
Federal  agencies  are  known  to  exist  th^t 
would  affect  Apios  pnceanc 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17  72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  Apois  pnceana. 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or  to 
remove  it  and  reduce  it  to  possession 
from  areas  under  Federal  jurisdiction. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  'cultivated  ongin"  appears 
on  their  containers.  In  addition,  for 
listed  plants  the  1988  Amendments  (Pub. 
L  i,TM78)  to  the  Act  prohibit  their 
malicious  damage  or  destruction  on 
Federal  lands,  and  their  removal, 
cutting,  digging  up,  or  damaging  or 
desU-oymg  in  knowing  violation  cf  any 
State  law  or  rejjulation,  including  State 
criminal  treaspass  law  Certain 
exceptiiins  can  apply  to  agents  of  the 
Service  and  Sta'e  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  lew  trade  permits  would  ever  be 
sought  or  issued  since  the  species  is  not 
common  in  cultivation  or  in  the  wild. 
Reqipst  for  copies  of  the  regulations  on 
plants  and  inquires  regarding  tlieni  may 
be  addressed  to  the  Office  of 
Management  Authoritv,  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  27329.  Central 
Station.  Washington.  DC  20038-7329 
(202/'M3-*955) 


Public  Comments  Solicited 

The  Service  .!, tends  that  any  final 
action  resul'ing  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible-  Therefore,  any  comments  or 
suggestions  fium  the  public,  other 
concerned  governmental  agenciep,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 

sought  concerning: 

(Ij  Biological,  commercial  trade,  or 

other  relevant  data  concoming  any 

threat  (or  lack  thereof]  to  this  species; 
(2)  The  location  of  any  additional 

populations  of  this  species  and  the 


reasons  why  any  habitat  should  or 
should  not  be  detennined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
of  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Field  Supervisor  (see 

ADDRESSES"  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  .Marine  Mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgatiim 

Accordingly,  it  is  heretiy  proposed  to 
amend  Part  17,  Subchapie'r  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED! 

1.  The  authonty  citation  for  Part  \7 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-205.  87  Stat  M4;  Pub 
L  94-35a  90  Stat  911;  Pub.  L  95-632.  92  Stat. 
3751:  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411;  Pub.  L  100-478. 102  SUL 
2306;  Pub.  L  100-653, 102  Slat.  3825  (16  U.SC. 
1531  et  seq.\;  Pub.  L  99-625. 100  Stat.  3S0a 
unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
oitler  under  Fabaceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 

»  •  •  •  « 

(h)  •    •    • 


Species 


Scientific  name 


Common  name 


Histonc  range 


Status 


When 
kstad 


CfUcat 
ttatMUi 


S>-cJal 
nitet 


FatMcese — Pet  lamily: 
AfMOS  pnceana 


Pnce  s  potato-tean.. 


USA  (At,  lU  KY,  MS,  TN)_ 


NA 


NA 


Dated:  March  22.  1989. 

Susan  Recce  Lanuoo. 

Acting  Secrelarv  for  Fish  and  Wildlife  and 
Parks. 

1!R  Doc.  89-11428  Piled  5-11-89;  8:45  am} 
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50  CFR  Parts  32  and  33 

FIN  1018-AB25 

Addition  of  Three  National  Wildlife 
Refuges  to  the  Lists  of  Open  Areas  for 
Migratory  Game  Bird  and  Big  Game 
Hunting,  and  One  to  the  List  for  Sport 
Fishing 

agency:  Fish  and  Wildlife  Service. 

l.-ite.-ior, 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 

(.le.'-vice)  proposes  to  add  three  national 
wildlife  refuges  (NTWR^i  lu  die  lists  of 
open  areas  for  migratory  same  bird  and/ 
or  big  game  hunting,  and  one  N  A'R  to 
the  list  for  sport  fishing.  The  Service  has 
determined  that  such  uses  would  be 
compatible  with  and.  m  some  cases, 
enhance  Ihe  major  purposes  for  which 
each  refuge  was  established.  The 
Service  has  further  detennined  that  this 
action  would  be  in  accordance  with  the 
provisions  of  all  applicable  laws,  would 
be  consistent  with  the  principles  of 
sound  wildlife  management,  and  would 
otherwise  be  in  the  public  interest  b> 
providing  additional  recreatioi.al 
opportunities. 

DATE:  Comments  must  be  received  on  or 

before  June  12,  1989. 


ADDRESS:  Address  comments  to: 

Assistant  Director — Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife  Service, 
Room  .1248,  18th  and  C  Streets.  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lar-y  LaRochelle  Division  of  Refuges, 
MS  er-O-ARl-SQ,  U.S.  Fish  and  Wildlife 
Service,  18th  and  C  Streets  NW., 
Washington.  DC  20240;  Telephone  (703) 
358-2036. 

SUPPLEMENTARY  INFORMATWN:  National 

wiiJiife  rtfuv  "s  are  generally  closed  fo 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  major  purpose(8)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas  must  be 
consistent  with  the  pnnciples  of  sound 
wildhfe  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rii!t'rr,aking  proposes  fo  open  three 
refuges  to  hunting  and  one  to  sport 
fishing.  Some  of  the  proposed  hunting 
and  fishing  programs  require  refuge- 
specific  hunting  or  fishing  regulations. 
The  DF  rf>Buiations  will  bf  included  in  a 
separate  rulemaking  document  on 
refuge  specific  hunting  and  fishing 
regulations. 

Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  fo  participate  in 


the  rulemaking  process.  It  is.  therefore, 
the  purpose  of  this  proposed  rulemaking 
to  seek  public  input  regarding  the 
opening  of  the  refuges  cited  below  to 
migratory  game  bird  hunting,  big  game 
hunting,  or  sport  fishing.  Accordingly, 
interested  persons  may  submit  written 
comments  concerning  this  proposal  to 
the  Assistant  Director — Refuges  and 
Wddlife  (address  above]  by  the  end  of 
the  comment  period.  All  relevant 
comments  will  be  considered  by  the 
Department  prior  to  issuance  of  a  final 
rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as  amended 
(NWRSAA)(16  use.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (18  US  C. 
460K)  govern  the  administration  and 
public  use  of  national  wildlife  refuges 
Specifically,  section  4(d)(1)(A)  of  the 
NWRSAA  authorizes  the  Secretary  to 
permit  the  use  of  any  area  within  the 
Refuge  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  estabhshed.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary. 

The  Refuge  Recreation  Act  gives  the 
Secretary  additional  authority  fo 
administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  es 
an  appropriate  incidental  or  secondaiy 
use  only  to  the  extent  that  it  is 
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practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
pnor  to  opening  refuges  to  hunting  or 
fishing  under  this  act.  the  Secretary  is 
required  to  determine  that  funds  arp 
available  for  the  development, 
operation,  and  maintenance  of  these 
permitted  forms  of  recreation 

In  accordance  with  the  N'WRSAA  and 
the  Refuge  Recreation  Act.  the  Secretars 
has  determined  that  the  proposed 
openings  for  hunting  and  fishing  would 
be  compatible  and  consistent  wuh  the 
primary  purposes  for  which  Cdch  of  the 
refuges  listed  below  was  estabiisned, 
and  that  funds  are  available  to 
administer  these  programs.  The  hunting 
end  fishing  programs  will  be  within 
State  and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  discussion  of 
the  compatibility  of  the  hunting  and 
fishing  programs  with  the  purpo8e(s)  for 
which  each  refuge  was  established  and 
the  availability  of  funding  for  earh 
program  follows: 

Lake  Ophelia  National  Wildlife 
Refuge  is  being  established  in  east 
central  Louisiana  to  preserve  wintering 
habitat  for  mallards,  pintails  and  wood 
ducks  and  production  habitat  for  the 
latter  The  refuge  is  scheduled  to 
encompass  about  40,000  acres  and  will 
serve  as  the  core  of  the  Three  Rivers 
Waterfowl  Habitat  Conservation  Plan,  h 
project  initiative  of  the  Lower 
Mississippi  River  Delta  [oint  Venture  of 
the  North  Amencan  Waterfowl 
Management  Plan.  Some  9,500  acres 
have  been  acquired  to  date.  Other 
objectives  are  to  provide  and  maintain 
optimum  habitat  for  migratorv- 
waterfowl  of  the  Mississippi  Flyway  and 
endangered  species  including  the  Arctic 
pert-gnne  falcon  and  bald  eagle,  to 
provide  habitat  for  a  natural  diversity  of 
wildlife  and  plant  species  and  to 
provide  opportunities  for  wildlife- 
onented  recreation  and  environmental 
education.  The  proposed  sport  fishing 
program  has  been  designed  to  be 
compatible  with  and  contribute  to  refuge 
objectives.  Fish  numbers  and  species 
are  adequate  to  support  the  proposed 
fishing  program  which  is  estimated  to 
attract  some  5,000  visits  per  year  Refuge 
regulations  would  minimize  time  and 
space  conflicts.  A  section  7  consultation 
under  the  Endangered  Species  Act 
concluded  that  the  proposed  program 
"will  not  affect"  any  species  listed. 
Opening  the  refuge  to  fishing  would 
contnbute  to  the  attainment  of  refuge 
obief  lives  in  terms  of  wildlife-onented 
recreation,  would  be  compatible  with 
the  purposes  for  which  the  refuge  was 
established  and  thus,  be  in  compliance 
with  the  NWRSAA  The  annua!  cost  to 


administer  the  program  is  estimated  at 
$5,000  for  the  first  year  and  $3,000  for 
subsequent  years.  The  current  annual 
rt'fusP  f'udget  is  $47  600  a.id  provides 
adt-qu.ite  funds  to  administer  the 
propr'^ed  fishing  program.  Therefore, 
opening  the  I^ke  Ophelia  Refuge  to 
sport  fishing  would  be  in  compliance 
with  the  Refuge  Recreation  Act. 

Mason  Neck  National  Wildlife  Refuge 
was  established  in  1959  as  the  Nation's 
first  bald  eagle  refuge.  Eagles  have 
nested  and  wintered  on  the  peninsula 
since  before  the  T'OOs.  The  refuge 
currently  supports  one  active  nest  and 
30  to  40  eagles  during  the  winter.  The 
refuge  is  located  in  northern  Virginia,  18 
miles  south  of  Washington.  DC,  and 
consists  of  2,227  acres  M<ijor  obiectives 
are  the  protection  of  the  bald  eagle  and 
Its  h,i'i;'dt  and  envi'^onmenta!  education. 
l!  !S  p'oposcd  ti.  open  about  4ft5  acres  to 
archery  white-tailed  deer  hunting  by 
sn.Tie  20  hunters  per  day  for  a  maximum 
of  SIX  drtys  and  1,250  acres  for  shotgun 
deer  h'lntmg  by  35  hunters  per  day  for 
nine  days.  The  objective  of  the  deer  hunt 
is  to  reduce  thf  populatum  on  the  refuge 
now  estimated  to  be  between  185  to  235 
deer  to  a  level  compatible  with  the 
biological  carr\'ing  capacity  of  the 
habitHt  estimated  to  be  from  90  to  120 
deer  Public  use  connicts  would  be 
precluded  by  closing  the  refuge  to  all 
forms  of  public  use  on  hunt  days,  A 
section  7  consultation  under  the 
Endangered  Species  Act  concludes  that 
the  proposed  hunts  "will  not  affect"  any 
species  listed  as  endangered  or 
threatened.  Contlu.ts  with  waterfowl 
populations  would  be  mi.Timal  because 
the  areas  normaUy  used  by  them  would 
no!  be  impacted  by  tlie  two  hunts.  The 
pr(iposed  hunts  would  provide  Wiidlife- 
oriented  recreation,  would  be 
compatible  with  the  purposes  for  which 
the  refuge  was  established  and  thus  be 
in  compliance  with  the  NWRSAA.  The 
annual  cost  to  administtT  the  hunting 
program  is  estimated  at  $11,750  within 
an  annual  budget  of  $243,171.  Therefore, 
the  opening  of  the  refuge  to  white-tailed 
deer  hunting  would  be  in  compliance 
with  tlie  Refuge  Recreation  Act. 

Quivera  National  Wildlfe  Refuge, 
located  in  south-central  Kansas,  was 
established  in  1955  by  authority  of  the 
Migr.itor>'  Bird  Conservation  Act  to 
provide  protection  and  adequate  food, 
wH'er  4nd  restma  areas  for  Centra! 
Klyway  waterfowl  during  their  semi- 
annual migrations.  Secondary  purposes 
are  to  improve  nesting  habitat  for 
dabbling  ducks  and  to  provide  an 
opportunity  for  public  enjoyment  of  fish 
and  wildlife  resources  insofar  as 
populations  warrant  and  those  activities 
do  not  interfere  with  primary  objectives. 


It  is  proposed  to  open  the  refuge  to  big 
game  hunting  for  wild  turkey,  mule  deer 
and  white-tailed  deer.  Present  numbers 
of  the  species  proposed  for  hunting  are 
large  enough  to  support  the  proposed 
hunting  program  and  provide  for  the 
beneficial  use  of  a  renewable  resource. 
Refuge  regulations  would  limit  time  and 
space  conflicts.  A  Section  7  consultation 
under  the  Endangered  Species  Act 
concluded  that  the  proposed  hunts  "will 
not  affect"  any  species  listed  as 
threatened  or  endangered.  Opening  the 
refuge  to  hunting  would  contribute  to  the 
attainment  of  refuge  objectives  in  terms 
of  wildlife-oriented  recreation,  would  be 
compatible  with  the  purposes  for  which 
the  refuge  was  established  and  thus  be 
in  compliance  with  the  NWRSAA.  The 
annual  cost  to  administer  the  programs 
is  estimated  at  $1,250  for  the  first  year 
and  $750  for  subsequent  years.  The 
current  annual  refuge  budget  is  $299,000 
and  provides  adequate  funds  to 
administer  the  proposed  hunts. 
Therefore,  opening  the  Quivera  NWR  to 
big  game  hunting  would  be  in 
compliance  with  the  Refuge  Recreation 
Act. 

Trustom  Pond  National  Wildlife 
Refuge,  located  in  southern  Rhode 
Island  was  established  in  1974  through  a 
365  acre  donation  and  several  purchases 
for  a  total  of  &41  acres.  The  primary 
objective  of  the  Refuge  is  "to  preserve, 
restore,  and  enhance  in  their  natural 
ecosystem  (when  practicable)  all 
species  of  animals  and  plants  that  are 
endangered  or  threatened  with 
becoming  endangered."  To  that  end,  a 
Section  7  evaluation  under  the  U.S. 
Endangered  Species  Act  was  conducted 
to  determine  the  ex'ent,  if  any,  that  the 
proposed  hunting  program  might  affect 
endangered  or  threatened  species.  The 
evaluation  found  that  the  proposed  hunt 
"will  not  affect"  listed  species.  The 
hunting  area  consists  of  one  52  acre 
parcel  on  which  at  different  times  either 
one  goose  hunting  party  or  not  more 
than  12  dove  hunters  would  be  allowed 
to  hunt  This  would  be  an  extremely 
high  quality  hunt  in  an  area  of  very 
limited  hunting  opportunity,  would  be 
compatible  with  refuge  objectives  in 
providing  high  quality  recreational 
experiences  and  thus  be  in  compliance 
with  the  N'WRSAA.  There  is  virtually  no 
public  use  on  the  area  proposed  for 
hunting.  However,  to  avoid  possible 
conflicts  with  the  public  the  hunting 
area  would  be  closed,  except  to  hunters 
during  the  open  hunting  season.  The 
annual  cost  to  administer  the  program  is 
estimated  at  $2,700.  Tlie  current  annual 
budget  is  $357,000  and  provides 
adequate  funds  to  administer  the 
proposed  hunts.  Therefore,  opening  the 
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Trustom  Pond  NWR  to  dove  and 
migratory  bird  hunting  would  be  in 
compliance  with  the  Refuge  Recreation 
Act. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation."  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601,  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  the  proposed 
opening  of  these  refuges  to  hunting  and 
fishing  will  generate  approximately 
6.650  annual  visits.  Using  data  from  the 
1980  National  Survey  of  Hunting. 
Fishing,  and  Wildlife-Associated 
Recreation,  and  the  1988  Economic 
Report  of  the  President  (Consumer  Price 
Index),  total  annual  receipts  generated 
from  purchases  of  food,  transportation, 
hunhng  equipment,  fishing  gear,  fees, 
and  licenses  associated  with  these 
programs  are  expected  to  be 
approximately  $198,533,  or  substantially 
less  than  $100  million.  In  addition,  since 
these  estimated  receipts  will  be  spread 
over  four  states,  the  implementation  of 
this  rule  should  not  have  a  significant 
economic  impact  on  the  overall 
economy,  or  a  particular  region, 
industry,  or  group  of  industries,  or  level 
of  government. 

With  respect  to  small  entities,  this 
rule  would  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  proposed  openings 
would  provide  recreational 
opportunities  and  generate  economic 
benefits  that  would  not  otherwise  exist. 
and  will  impose  no  new  costs  on  small 
entities.  While  the  number  of  small 


1989  /   Prupused  Rules 


IW 


entities  likely  to  be  affected  is  not 
known,  the  number  is  [udged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  government  of  law  enforcement, 
posting,  etc.  needed  to  implement 
activities  under  this  rule  would  be 
considerably  less  than  the  income 
generated  from  the  implementation  of 
these  hunting  and./or  sport  fishing 
programs. 

Accordingly,  tne  Department  of  t,^e 
Interior  has  determined  that  this  rule  is 
not  a  "major  rule"  within  the  meaning  of 
Executive  Order  12291  and  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Manajjement 
and  Budget  under  44  US  C  3501,  et  seq. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.SC,  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  proposed  openings.  Section  7 
evaluations  have  been  prepared 
pursuant  to  the  Endangered  Species  Act. 
These  documents  are  available  for 
public  inspection  and  copying  in  Room 
670,  4401  North  Fairfax  Drue.  Arlington. 
Virginia,  or  by  mail,  addressing  the 
Director  at  the  address  listed  in  the 
section  "ADDRESSES"  above 

Larry  LaRochelle.  Division  of  Refuges, 
U.S,  Fish  and  Wildlife  Service. 
Washington,  DC  20240,  is  the  primary 
author  of  this  proposed  rulemaking 
document. 

List  of  Subjects 

50  CFR  Part  32 

Hunting.  National  Wildlife  Refuge 
System,  Wildlife,  WildUfe  refuges. 

50  CFR  Part  33 

Fishing,  National  Wildlife  Refuge 
System.  Wildlife  refuges.  Accordingly,  it 
IS  proposed  to  amend  Parts  32  and  33  of 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below; 


PART  32-1  AMENDED) 

1.  The  authority  citation  for  Part  32 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k,  664. 
668dd.  and  715i. 

2.  Section  32.11  would  be  amended  by 
adding  Trustom  Road  NWR,  RL 
alphabetically  by  State  as  follows: 

*•  32, 1  1      List  of  open  areas   "-nj-  .-r-^ry 
game  turds. 


Klioi..  Island 

Trustom  Pond  National  Wildlife  Refuge 
•         •         •         •         « 

3.  Section  32.31  would  be  amended  by 
adding  Quivera  NWR.  KS  and  Mason 
Neck  NWR.  VA  alphabetically  by  State 
and  refuge  as  follows: 

§32  31     List  of  ope»^  areas   f)»g 


•  •  •  •  • 

Quivera  National  Wildlife  Refuge 

•  •         »         •         • 

Viipnia 

Mason  Neck  National  Wildlife  Refuge 

PART  33— I  AMENDED, 

1.  The  authority  citation  for  Part  33 
would  continue  to  read  as  follows: 

Authority:  5  U5.C.  301;  16  U.SC.  460k,  664, 
668dd,  71 5i. 

2.  Section  33.4  would  be  amended  by 
adding  Lake  Ophelia  NWR.  LA, 
alphabetically  by  Stale  and  refuge  as 
follows: 


§  33.4     List  of  oper.  areas,  spc 


■"  *i«.'-!ir»g. 


Louisiana 

•  •         «         •         • 

Lake  Ophelia  National  Wildlife  Refuge 

•  •         •         •         • 

Dated:  April  12. 1989. 

Becky  Norton  Dunlop. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc  89-11432  Filed  05-11-89:  8:45  am] 
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Notices 


T^iis   section   of   tfi«   FEDERAL   REGiSTEP 
contains   documents   ether  than   rules   or 
proposed  rutes  ttwt  are  appticaWe  io  fMe 
pot)(ic    Not)ces  at  heanngs  and 
investigatK>ns,   committee   meetings,    aqercy 
decisions  and  rufcrigs,  delegations  of 
authonty,   Wing   of   petitions   and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of   documents  appeanng   m   this   section 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Counties  Designated  as  Suitable  for 
Growing  Extra  Long  Staple  Cotton; 
Arizona  et  al. 

agency:  Comn'.odi;>  Credit  Corporation. 

L'SDA 

action:  Notice  of  determination  of 
counties  designated  as  suitable  for 
growing  extra  long  staple  cotton  during 
md.-ketins  year  1989. 

summary:  T1"iis  notice  affirms  the  list  of 
counties  designated  as  suitable  for 
g-owing  extra  long  staple  cotton  during 
marketing  jear  1989  as  detennined  by 

the  Executive  Vice  President, 
Commoditv  Credit  Corporation,  In 
accordance  with  7  CFR  1413  3(n).  the 
following  counties  have  been  designated 
as  suitable  for  growing  extra  long  staple 
cotton  during  marketing  year  19(W 
Ar:zora-  Cochise,  Gila,  Graham. 

Greenlee.  Maricopa,  Mohave,  Pima, 

Pmal.  Santa  Cruz,  Yavapai,  and 

Yuma.  fLa  Paz  County  was  created 

from  Yuma  County  as  a  result  of  an 

action  of  the  Arizona  State  legislature 

and  is  approved  for  F,LS  ) 
California:  Fresno.  Imperial,  Kern. 

Kings,  and  Riverside 
Florida:  Alachua.  Hamilton.  Jefferson. 

Madison.  Marion,  Suwanee.  and 

rn.on 
Cm'urgia:  Berrien  and  Cook. 
Mjssissippi:  Bolivar,  Coahoma.  Panola. 

Quitman,  and  Tunica, 
.\":v  Mf"(:cn:  Chaves,  Dona  Ana.  Eddy. 

H  ^Jaiao  Lur.a,  O'ero.  and  Sierra. 
'1:-\l;s.  .Andrews,  Bee,  Bexar,  Brewster, 

Culberson,  Dimmit.  El  Paso.  Frio. 

Guines.  Hudspeth,  Jeff  Davis.  Kinney, 

La  Salle.  Loving,  Medina,  Pecos. 

Presidio,  Reeves,  Refugio.  Uvalde. 

Ward,  and  Zavala. 

Authority:  7  U  S,C  1444|h). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunninghur.-,.  Lc.idcr.  Fibers 


Group  Commodi'v  ,\nd!vsis  Division. 
L'SDA-ASCS.  Room  3758  South 
Building,  P.O.  Box  2415.  Washington.  DC 
:0<.113  or  cat!  (202i  447-7954. 

Signed  at  Washington.  DC  on  May  3. 1989. 
VeraNeppt. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
IFF!  Doc.  89-11468  Filed  5-11-89;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 
Agenda  and  Notice  of  Briefing 

Notice  IS  htTi'hy  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  subcom.mittee  of  the  United  States 
Commission  on  Civil  Rights  will 
convene  a  briefing  at  2;(X)  p.m.  on  May 
18. 1989.  and  ad)ourn  at  5  00  p,m,  the 
same  day.  in  the  Commission  s 
conference  room.  1121  Vermont  Avenue. 
NW.,  Room  512,  Washington,  District  of 
Columbia.  The  purpose  of  the  briefing  is 
to  receive  presentations  on  the  subiect 
of  bigotry  and  violence  on  college 
campuses. 

Persons  desiring  additional 
information  should  coiitact  Melvin  L. 
Jenkins.  Acting  Staff  Director.  (202)  523- 
5571,  Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Staff  Director's  office 
at  least  five  (5)  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  on  May  8  19Rm 
Melvin  L.  fenkiss. 
Acting  Staff  Director 
|FR  Doc.  89-11434  Filed  5-11-89:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1989  Company  Organization 
Survey 


Federal   Register 

Vol.  54.  No    91 
Friday    May  12.  1989 


Form  Number:  NC-9901,  NC-9907 
Agency  Approval  Number:  0607-0444 
Type  of  Request  Revision  of  a 
currenUy  approved  form 
Burden:  78,899 

Number  of  Respondents:  93.000 
Avg  Hours  Per  Response:  50  minutes 
Needs  and  Uses:  The  data  collected 
are  used  by  various  government 
agencies  for  program  development  and 
by  the  private  sector  for  forecasting, 
analysis,  and  allocation  of  resources 

Affected  Public:  Businesses  or  Other 
For-profit  Institutions.  Small  Businesses 
or  Organizations,  Non-profit  Institutions 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DatedMay  5. 1989. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Managewevt  and  Organization. 
[PR  Doc.  89-11384  Filed  5-11-89:  8:45  am| 
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National  Oceanic  and  Atmosptieric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Correct  Public  Meeting 
Location 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

A  correction  has  been  made  regarding 
the  location  for  the  public  meeting  on 
May  17-18. 1989,  of  the  Mid-Atlantic 
Fishery  Management  Council.  The 
meeting  will  not  take  place  at  the 
Ramada  Inn.  as  previously  published  im 
April  28.  1989,  at  54  FR  18322,  Instead, 
the  meeting  w^i'.i  take  place  at  the 
Sheraton  Inn,  Route  18,  East  Brunswick. 
NJ. 

All  other  information  previously 
published  remains  unchanged.  For  more 
information  contact  John  C.  Bryson, 


Executive  Director.  Mid-Atlantic  Fishery 
Management  Council.  Room  2115, 
Federal  Building.  300  South  New  Street, 
Dover,  DE  19901;  telephone:  (,302)  674- 
2331 

Alan  Dean  Parsons, 

Acting  Director  Office  of  Fisheries 

Conservation  and  Management,  National 

Marine  Fisheries  Service. 

Dhtp  May  B.  1989, 

|FR  Doc  89-11418  Filed  5-11-89:  8:45  am) 
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Nortfi  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  .National  Marine  Fisheries 
Service,  NOA.^,  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  Habitat 
Committee  and  the  Councils  Fishery 
Planning  Committee  will  hold  public 
meetings. 

On  May  17.  1989,  al  1  p.m.,  the  Habitat 
Committee  will  meet  at  1  p.m..  at  the 
Federal  Building,  Room  461,  709  W.  9th 
Avenue,  Juneau,  AK.  The  Committee 
will  receive  a  status  report  from  the 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  on  the  Prince  William 
Sound  oil  spill  and  clean-up  efforts,  and 
a  discussion  by  the  Alaska  Department 
of  Fish  and  Game  on  the  effects  of  the 
spill  on  Gulf  of  Alaska  fisheries.  The 
Fishery  Planning  Committee  will  meet 
on  May  17  at  7  p.m..  at  the  Alaska 
Department  of  Fish  and  Game 
Conference  Room,  1255  W,  8th  Street, 
second  floor,  Juneau,  AK,  and  will 
continue  meeting  on  May  18-19.  The 
Committee  will  discuss  and  work  on 
defining  open  access  management 
systems  for  all  fisheries  in  the  Gulf  of 
Alaska  and  Bering  Sea/A!eufian 
islands.  Limited  access  systems  for  the 
longline  sablefish  and  the  halibut 
fisheries  will  be  further  defined  for 
analysis.  For  more  information  contact 
Dick  Tremaine,  North  Pacific  Fishery 
-Management  Council,  P,0,  Box  103136. 
Anchorage,  AK  99501;  telephone;  (907] 
271-2809. 
D.ile:  May  8.  1989 
Alan  Dean  Parsons, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[W.  Doc  89-11419  Filed  5-11-89;  8:45  am) 
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The  Pacific  Fishery  Management 
Council's  groundfish  fishery 
management  plan  (FMP)  Rewrite 
Oversight  Group  will  hold  a  public 
meeting  on  May  22-23. 1989.  The 
meeting  will  begin  at  1  p.m..  on  May  22 
at  the  Red  Lion  Inn/Portland  Center, 
Astoria  Room.  310  SW.  Lincoln. 
Portland.  OR  The  Group  will  make  final 
revisions  to  the  draft  Groundfish  FMP 
Amendment  «4  document  for  review  by 
the  Pacific  Council  at  its  July  meeting  in 
San  Diego.  CA. 

For  more  information  contact 
Lawrence  D.  Six.  Executive  Director, 
P.icific  Fishery  Management  Council 
2WX)  SW.  First  Avenue,  Portland.  OR 
97201;  telephone:  (503)  326-6352. 
Date:  May  8. 1989. 
Alan  Dean  Parsons. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 
[FR  Doc.  89-11420  Filed  5-11-89:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Restraint  Period 
and  Import  Limits  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Mexico 

.M.ii>  H,  ;9ii't 

agency:  C(jmmittee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

action;  Issuing  a  directive  to  the 

Comn  ission'-r  of  Customs  amending  an 
import  rpstr.iint  period  and  limits. 


Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 


EFFECTrVE  DATE:  May  16  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Hempen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits;  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (21)2)  535-9481.  For  informaltion  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Ai.!.h,>r,:\    F.xei  titive  Oid.T  nt>51  of 
March  3,  19:'2.  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Memorandum 
of  Understanding  dated  April  12. 1989. 

During  negotiations  between  the 
Governments  of  the  United  States  and 
the  United  Mexican  Stales,  agreement 
was  reached,  effected  by  a 
Memorandum  of  Understanding  (MOU) 
dated  April  12, 1989,  to  amend  further 


the  current  bilateral  textile  agreenienl.  A 
formal  exchange  of  diplomatic  notes  will 
follow. 

Under  the  terms  of  the  MOU.  the 
current  limits  are  being  amended  for 
certain  cotton  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Mexico  and  exported 
to  the  United  States.  Also,  the  current 
limit  for  Category  239  is  being  amended 
to  two  separate  periods.  For  the  period 
January  1, 1989  through  July  31, 1989, 
Category  239  will  be  a  designated 
consultation  level.  For  the  period  August 
1, 1989  through  December  31. 1989, 
Category  239  will  be  a  specific  limit 
under  the  Special  Regime,  with  a 
sublimit  for  products  not  made  of  U.S 
formed  and  cut  fabric. 

The  amendments  to  the  limits  for 
Categories  239,  359-0,  359-C/659-C  and 
659-0  reflect  reclassification  of  trade  as 
a  result  of  implementation  of  the 
Harmonized  Commodity  Code. 

Beginning  on  May  16, 1989,  for  goods 
produced  or  manufactured  in  Mexico 
and  exported  from  Mexico  during  the 
period  August  1, 1989  through  December 
31, 1989.  U.S.  Customs  will  start  signing 
the  first  section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  fabric 
in  Category  239  that  are  deslmed  for 
Mexico  and  subject  to  the  Special 
Regime.  These  products  which  are 
assembled  in  Mexico  from  parts  cut  in 
the  United  States  from  fabric  formed  in 
the  United  States,  are  governed  by 
Harmonized  Tariff  item  number 
9802.00.8010  and  Chapter  62  Statistical 
Note  3  of  the  Harmonized  Tariff 
Schedule.  Interested  parties  should  be 
aware  that  shipments  of  cut  parts  in 
Category  239  must  be  accompanied  by  a 
form  rrA-370P.  signed  by  a  U.S. 
Customs  officer,  prior  to  export  from  the 
United  States  for  assembly  in  Mexico  in 
order  to  qualify  for  entry  under  the 
Special  Regime. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  ITTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Rejpster  notice  53  FR  44937. 
published  on  November  7, 1988).  Also 
see  53  52461.  published  on  December  28. 
1988. 

Requirements  for  participation  in  the 
Special  Regime  are  available  in  Federal 
Register  notices  53  FR  15724.  published 
on  May  3. 1988:  and  53  FR  32421, 
published  on  August  25, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  Memorandum  of 
Understanding  dated  April  12. 1989,  but 
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are  designed  to  assist  only  in  the 
implementatior.  of  cert.iin  of  its 
provisions 
Ronald  1.  l>evin. 

Artut^  Chairman.  Comr.utteeforlhe 
InpU-ru.'ntation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Te\til«• 
Agr«e^MnU 
Mdy  8.  1989 

Commissioner  of  Cusioms 
Departmeiil  of  the  Treasurv 
Washmgton.  DC  20229 

Dear  Mr  Commissioner: 
This  directive  amends  but  does  not  cancel, 
the  directive  issued  to  you  on  December  22. 
1988  hy  the  Chairman.  Committee  for  the 
Impicmenlation  of  Texlile  Agreements.  That 
directive  concerns  imports  of  certain  cotton, 
v%ool  and  man-made  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  the 
United  Mexican  S'ates  and  exported  during 
the  period  which  bf-san  on  January  1   r-W 
and  extends  ihrouHh  December  31,  1989. 
EfftT'ive  on  Mav  16.  1989.  the  restraint  period 
for  Cdtesjury  2.19  is  amended  to  end  on  July 
31.  1989  The  level  far  Category  239  is  being 
amended  as  FoIIdws: 


6;"0  104020  6211330010,  6211330017  and 
621143  0010    »i    C^iegofy    659-C     6602  00  9030. 

6504  00  9015  S504  00  9060  6505  90  5060 

6505  90  6060,  6505  90  7060  and  6505  90  8075  in 
Caiegofv  659-h  and  6i  12  310010,  6112  310020, 
6112410010  6112410020  6112410030, 
6n24l'X.40,  6211111010,  6211111020, 
6211.12-1010  and  621  1.12  1020  m  Category  659~S 

Beginning  on  May  16. 1989  U  S  Customs  is 
directed  to  start  signing  the  first  section  of 
the  form  ITA-370P  for  shipments  of  U  S 
formed  and  cut  parts  in  Category  239  that  are 
destiiied  for  Mexico  and  re-exported  to  the 
United  States  during  the  period  August  1, 
1089  through  December  31, 1989. 
The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl). 
Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  89-11525  Filed  5-11-89:  8:45  am) 
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Caleqor» 


Amended  Seven-mootfi  Ijmrt  ' 
uar    1.  1989-Joly  31,  1989) 


239 


320,833  kilograms 


>  The  brrat  has  not  been  adjusted  to  account  tor 

a",  -"ports  expcirtec  a^e*  Oecof-itef  31,  1988 

Also  effective  on  May  16, 1989  you  are 
di.'ected  to  amend  the  limits  for  the  following 
categories  (the  sublimit  for  Categories  359-C/ 
659-C  remains  the  same): 


Cateflory 

AmefxJed  Twelve-moom 

Ijmit  '  (Jaa  1.  1989-Dec  3i. 

1989) 

350               

25,000  dozen 

359-C.  S59-C» 

359-0  '  _ -,., 

659-0*                  .  . 

758,815  tulograms 
878.219  tatograms 
26,725  ac-zen 
822,554  kilograms 

158,667  kilograms 

Non-Soecai 
Pcsj'Tie  Cateqor, 

=,uD'i""it 

353^C  559-C 

'  The  iimiis  have  not  oeen  adjusted  to  account  tor 
any  irr-cois  e«poned  attef  Dei-ombof  31,  1988. 

'  n  Caie^or»  359-C  659-C  3"i>  HTS  numbers 
6'^3'122C25  6'^3493':34  610462.1020, 

6-04  69  3C10  6114  20  3046  61 14  200052. 

62(."j  '-2  Jul.  62C3  42  209C  6?04  62,2010. 

6^11  32  CO 'J  62 '132  0025  and  62 '142  0010  m 
Cjlegofy  359-C  a^xl  6'03  23  3055  6 '03  43  2020, 
fe'j3  49  200C,  6130  49  3038,  6104  63.1020, 

610469  1C0C  610469  3014  611430,3040, 

6' 14  30  3050  6rn3  4T2<)iO  6203,43,2090. 

6203  49 'O'O  621:3  43  "-90  6204,63.1510, 

6^04  6.3  101:  621G1C4C20  621133.(X)10. 

621'  33  00' 7  and  6211  43  OCO  ^n  Category  659-C. 

'  in  Categofv  359-G  al'  "is  numbers  except 
6'03  42  2025,  6'C3  49  3034  6104.62  1020. 

6'C4K93C'a,  611420K45  6114200052. 

6203  42  2010  6213  42  2090:  6204  62  2010. 

621132  001:  621132  0025  a-x)  •521142  0010  ir 
Ci!?<50ry  359-C 

'  in  Caiedor*  659-C  ^it  "^S  ^u-^Ce's  except 
6103  23  0055  6103  43  2020  6103  49  2000. 

6lC3  49  303a,  6104  63  1320  SliJoJ'OOO. 

6"04  69  30'4  6"4  303040  6114  30  3050. 

6203  43  2010  6203  43  2090  6203.49.1010. 

620349  1090  620463  1510  6204.49,1010. 


published  on  Noven:iber  15. 1988  (53  F.R 

46018): 

Commodities 

Drawers.  Cold  Weather 

8415-01-227-9342 
841.5-01-227-9543 
8415-01-227-9544 
841S-01-227-9545 
8415-01-227-9546 

Services 

Commissary  Shelf  Stocking 

Naval  Air  Station.  Cecil  Field.  Florida 

Food  Service  Attendant 

Little  Rock  Air  Force  Base.  Arkansas 
Beverly  L.  Milkman. 
Executive  Director 

|KR  Doc  8*1-11451  Filed  5-11-89;  8:45  ani| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Proposed 
Additions 

agency:  Conamitlee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

Comments  Must  Be  Received  on  or 
Before:  June  12, 1989. 
ADDRESS:  Committee  for  Purchase  from 
t.'ie  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOn  FURTMER  INFORMATiON  CONTACT: 
b..\,-.jy  M,,K:n^n  (703)  557-1143 
SUPPI.EMENTARY  INFORMATION:  I'oos 

notice  13  published  pursuant  to  41  U  S  C 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989.  which  was 


Procurement  List  1989;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 

Handicapped, 

action:  Additions  to  procjrement  list. 


summary:  This  action  adds  to 
Procurement  List  1989  a  commodities  to 
be  produced  and  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  .severely  handicapped. 
EFFECTIVE  DATE:  June  12,  1989. 
address:  Committee  for  Purchase  from 
•be  Bhnd  and  Other  Severely 
Handicapped,  Crv'stal  Square  5,  Suite 
1107.  1~55  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveiiy  Milkman,  (703)  557-1145 
SUPPLEMENTARY  INFORMATION:  On 
February  3.  17  and  March  3,  1969,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (54  FR  5542,  7248  and 
91  r?)  of  proposed  additions  to 
Procurement  List  1989.  which  was 
published  on  November  15.  1988  15J  FR 
4«)18). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
produce  the  commodities  and  provide 
the  service  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C.  46--18c  and  41  CFR  51- 
26. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  s.iiall  entities.  The 
major  factors  considered  for  this 
certification  were: 

a  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1989: 

Commodities 

Strap.  Webbing 

5340-00-477-3700 
5340-00-494-6238 
5340-00-494-8239 

Dressing.  First  .\'n\.  Field.  Camouflaged 

6510-00-201-7425 
6510-00-201-7430 

Service 

Grounds  Maintenance 

Hill  Air  Force  Base,  Utah 
Beverly  L.  Milkman. 

Executive  Director 

|FR  Doc,  89-114.50  Filf-d  5-11-89;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee; 
Third  Renewal 

The  Commodity  Futures  Trading 

Commission  has  determined  to  renew 
again  for  a  peiiod  of  two  years  its 
advisory  commiftee  designated  as  the 
"Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee."  The  Commission  certifies 
that  renewal  of  the  adv  isory  committee 
is  in  ihe  public  interest  in  connection 
with  duties  imposed  on  the  Commission 
by  the  Commodity  E.xrhange  Act,  7 
U.S.C.  1  et  seq..  as  amended. 

The  objectives  and  scope  of  activities 
of  the  Agricultural  Advisory  Committee 
are  to  conduct  public  meetings  and 
submit  reports  and  recommendations  on 
issues  affecting  agricultural  procedures, 
processors,  and  lenders  and  others 
interested  in  or  affected  by  the 
agricultural  commodities  markets,  and 
to  facilitate  communications  between 
the  Commission  and  the  diverse 


agricultural  and  agriculture-related 
organizations  represented  on  the 
committee. 

Commissioner  Kalo  A.  Hineman 
serves  as  Chairman  and  Designated 
Federal  Official  of  the  Agricultural 
Advisory  Committee.  The  Committee's 
membership  represents  a  cross-section 
of  interested  and  affected  groups 
including  representatives  of  producers, 
processors,  lenders  and  other  interested 
agricultural  groups. 

Interested  persons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581. 

Issued  in  Washington,  DC.  this  9th  day  of 
May.  1989  by  the  Commission. 
Jean  .\.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  89-11486  Filed  5-11-89;  8:45  amj 
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Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to" 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  L  Section 
10(a)  and  41  CFR  101-6.1015(b).  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  in  the  Fifth  Floor  Hearing  Room 
at  the  Commission's  Washington.  DC 
headquarters  located  at  Room  532,  2033 
K  Street.  NW..  Washington.  DC  20581. 
on  June  2. 1989.  beginning  at  9:00  a.m. 
and  lasting  until  3;30  p.m.  The  agenda 
will  consist  of: 

Agenda 

1.  Opening  remarks  by  Commissioner 
Kalo  Hineman  and  CFTC  Chairman 
Wendy  Gramm; 

2.  Futures-style  margining  of  options; 

3.  Large  order  execution  systems 
(block  trading/upstairs  trading)  as 
applied  to  agricultural  futures; 

4.  Registration  responsibilities  of 
feedlot  operators,  grain  elevators,  etc. 
and  other  issues  relating  to  minimum 
price  guarantee  contracts; 

5.  Commodity  swaps  in  agricultural 
commodities; 

6.  Recent  regulatory  and  self- 
regulatory  initiatives  in  futures  markets 
and  status  report  on  CFTC 
reauthorization:  and 

7.  Other  issues  for  potential 
Committee  consideration;  timing  of  next 
meeting;  other  Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 


Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  9, 
1989  third  renewal  charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Kalo  A.  Hineman.  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
the  Commodity  Futures  Trading 
Commission  Agricultural  Advisory- 
Committee  c/o  ChaHes  O.  Conrad. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Mr.  Conrad  in  writing  at  the 
latter  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  (he  Commission  in  Washinfiton. 
DC  on  May  9. 1989. 
lean  A.  Webb, 

Secretary-  of  the  Commission. 

[FR  Doc.  89-11487  Filed  5-11-89;  8:45  am| 
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DEPARTMENT  OF  DEFFMSE 


Public  t  n  f  o  r  m  a !  I  o  r"'  C  c  ■  i  ec  ' 
Requirer'ien!  Sub,ai;!;ea  t< 
Rev  IP  w 

ACTION:  Notice. 


".B  for 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Information  Collection  in  support  of  the 
DoD  Acquisition  Process  (Solicitation 
Phase);  DD  Forms  1155  and  1155C-1; 
and  OMB  Control  Number  0704-0187. 

Type  of  Request:  Revision. 

Average  Burden  Hours/Minutes  per 
Response:  2.8515  hours. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  13.066.099. 

Annual  Burden  Hours:  72.996.295. 

Annual  Responses:  25.599.008. 

Needs  and  Uses:  This  request 
concerns  information  collection 
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recjuirements  related  to  the  solicitation 

of  offers  to  sell  to  the  Government. 
.1  .T.,^<„j  n,.i.,i.,..  v> . —  „-  „.i 


Affected  Public:  Individuals  or 
households.  Federal  agencies  or 


OMB  Dp.sk  Officer:  Dr.  j,  Timothv' 
Sprehe, 


Federal  Register  /  Vul.  54.  No.  91  /  Friday,  May  i: 


DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 
Written  request  for  copies  of  the 


ADDHESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services  Inr    ?nn  Trt  ctal  nri,:n  c.u- 


1^89  /  Notices 


■IWui  1 


the  United  States,  a  United  States  Court 
of  Appeals,  a  United  States  District 
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rt'Cjiiirements  related  to  the  solicitation 
nf  offers  to  sell  to  the  Government. 

A  'reeled  Public:  Businesses  or  other 
for-profit.  Small  bus;nesses  or 
prgrinizations 

Rcspimdfn:  s  Obi:L^ot,L>n:  Voluntary. 

OMBDvsk  0^';ccr  Ms  Fvvette  R. 
Fiynn. 

Written  comments  and 
rerfimmenddiions  on  the  proposed 
information  collection  sbucjii  be  sent  to 
\!s,  Eyvette  R.  Flynn  at  Office  of 
Manajjement  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Of':tP-  Ms.  Pearl 
Rascoe-Harribon. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harnsnn.  WHS/ 
DIOR.  1215  [efferson  Da\is  Highway, 
Suite  1204.  Arlington.  Virginia  22202- 
4302. 

L.M.  Bynum, 

A  'tt'.Tiaie  OSD  Federal  Rrv:sler.  Liaison 
Officer.  Department  o' Defense, 
M<i>  &  1989 
jKR  Doc.  89-1 1405  Filed  5-1! -«9  8:45  am| 

BILUMO  COOC  M1l>-41-«l 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 


action:  .Notice 


The  Department  of  Defense  has 
submitted  to  O.MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Pnperwork  Reduction  .At  t  '44  L'  S  C. 
Chapter  35] 

T.tle.  Applicable  Form,  and 
Appl-'cable  0MB  Control  S'umbor: 
Department  of  Defense  National  Agency 
Questionnaire.  DD  Form  39&-2  and  No 
0MB  Control  Number 

Type  of  Request:  New. 

.4  verage  Burden  Hours/Minutes  Per 
Response:  1.2  hours. 

Frequency  of  Response.  On  occasion, 
one  response  per  respondent, 

Xumber of Rt'sporde:;.';  "tlO.OOO. 

Annual  Burden  Hours.  ft40,0<xi 

Annual  Response  700.000 

^'peds  and  uses:  The  Dep urtment  of 
l)t  fense  National  Agency 
Questionnaire,  DD  Form  3S)8-2  is  used 
by  the  Defense  Investigative  Service  to 
conduct  National  agency  checks  on 
individuals  being  assigned  to  sensitive 
.Ndtional  security  positions,  to  allow 
uccess  to  classified  information, 
sensitive  areas  or  equipment:  to  make 
reliubility  and  security  determinations; 
ur  to  ensure  that  enlistment  and 
retention  in  the  Armed  Forces  is  clearly 
consistent  with  Na'ion.tl  security. 


Affected  Public:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  tn 
Dr  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer 
Room  3225.  New  Executive  Office 
Building.  Washington,  DC  20503 

DOD  Clearance  Office:  M  s  Pe  a  r  1 
Rascoe-Harrison.  Written  request  for 
copies  of  the  information  collection 
proposal  should  be  sent  to  Ms.  Rascop 
Harnson,  WHS/DIOR,  1215  Jefferson 
Davis  Highway,  Suite  1204,  Arlington, 
Virginia  22202-4302. 
L.M.  Bynum. 

Alternate  OSO  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
May  a  1989. 
(PR  Doc  89-11406  Filed  S-11-89;  8:45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Red>;<  turn  Act  (44  U.S.C. 
Chapter  35) 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Department  of  Defense  Personnel 
Security  Questionnaire:  DD  Form  398. 
and  No  OMB  Control  Number. 

Type  of  Request:  New. 

Average  Burden  Hours/Minutes  per 
Response:  1.5  hours. 

Frequency  of  Response:  One  response 
per  respondent. 

Number  of  Respondents:  195.000. 

Annual  Burden  Hours:  292,500. 

Annual  Responses:  195,000. 

Needs  and  Uses:  The  Department  of 
Defense  Personnel  Security 
Questionnaire,  DD  Form  398.  is  used  by 
the  Defense  Investigative  Service  to 
conduct  personnel  security 
investigations  on  individuals  requiring 
access  to  classified  information, 
sensitive  areas  or  equipment;  or  to 
permit  assignment  to  sensitive  national 
security  positions. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary. 


OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe 

Written  comments  and 
ri'con^mcndations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  I  Timothy  Sprehe  at  Office  of 
Managem.ent  and  Budget,  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Nfs.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington.  Virginia  22202- 
4302 

I,..M.  Bynum, 

.^  Iternote  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 

May  8. 1989. 

|FR  Doc  89-1140"  Filed  5-11-89:  8:45  amj 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  .Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
.Applicable  OMB  Control  Number:  DoD 
FAR  Supplement.  Appendix  I.  Material 
Inspection  and  Receiving  Report;  UD 
Forms  250.  250-C.  250-1:  and  OMB 
Control  Number  0704-0248. 

Type  of  Request:  Extension. 

Avcra^ie  Burden  Hours.'Minules per 
Response:  35  min. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  1,640.416. 

Annual  Burden  Hours:  956.9a' 

Annual  Responses:  1,640.416. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  supporting  Material 
Inspection  and  Receiving  Reports 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions:  Small 
businesses  or  organizations. 

Respondent's  Obligation:  Mandatory. 

OMD  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington,  DC  20503. 


DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe  Harnson,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highwav. 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

May  8,  1989. 

|FR  Doc.  89-11408  Filed  5-11-89:  8:45  am) 

MLUNG  CODE  3<1(M)1-M 


The  Joint  Staff;  National  Defense 
University  Transition  Planning 
Committee  (Long  Committee) 

agency:  Juint  Sl.iff.  Department  of 
Defense. 

action:  Notice  of  meeting. 


SUMMARY:  The  Chanman.  Joint  Chiefs  of 
Staff,  has  scheduled  a  meeting  of  the 
Long  Committee. 

DATE:  The  meeting  will  be  held  on  May 
31  and  June  1. 1989. 

ADDRESS:  The  meeting  will  be  held  at 

the  Center  for  .Naval  Analysis,  4  t'n  Ford 
Avenue,  Suite  571,  Alexandria,  Virginia 
22302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Tom  Ber'a,  Executive  .Assist.tnt 
Long  Committee.  4401  Ford  Avenue, 
Suite  571.  Alexandria,  Virgini.i  22302,  To 
reserve  space,  interested  persons  should 
phone  703-756-0573, 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  be  examining  the 
desirability  and  feasibility  of 
establishing  a  Nation.il  <^onter  for 
Strategic  Studies,  The  n.cc'mg  is  open  to 
the  public,  but  the  limited  space 
available  for  observers  will  be  allocated 
on  a  first-come,  first  served  basis. 
Linda  Bynum, 

Alternate  OSD  Federal  /u-i>ii,UT.  Liaison 
Officer.  Department  oj  Defense. 
May  8.  1989. 

|FR  Unr.  89-11410  Filed  5-11-89;  8:45  am) 
BILLING  CODE  3«1(M)1-M 


Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainlv 
Opto  Ficctronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGEDJ 
announces  a  closed  session  meeting. 
DATE:  The  meeting  will  be  held  at  0900. 
'1  uesdriv  and  Wednesdav.  fi  ?4  "  June 

inso. 


ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  2011  Crystal  Drive.  Suite 
3!r,  Arlington,  Virginia  2.:Zi)Z 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  Aged  Secretariat,  201 
Varick  Street,  New  York.  10014. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  -Advisory  G'-oiip  ip  ti 
provide  the  Under  Secretriry  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  TTiJs  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  include  classiOed 
program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App.  n  §  10(d)  (1982)),  if  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l  1(1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public, 

Miv  8,  19m, 
L..V1.  Bynum. 

Alternate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc  89-11409  Filed  5-11-89:  8:45  am) 
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Office  Of  The  Secretary 

Military  Court  Appeals;  Practice  and 
Procedure  Rules;  Proposed  Changes 

AGENCY:  U.S.  Court  of  Military  Appeals. 
ACTION:  Notice  of  proposed  changes  to 
he  rules  of  practice  and  procedure  of 
the  United  States  Court  of  Military 

Appeals. 

SUMMARY:  This  notice  announces  the 

following  proposed  changes  (italicized) 
to  Rule  4  (Jurisdiction)  and  Rule  21 
(Supplement  to  Petition  for  Grant  of 
Review)  of  the  Rules  of  Practice  and 
Procedure,  United  States  Court  of 
Military  Appeals: 

Rule  4.  Jurisdiction. 
•         •        •        •        « 

(c)  Certification  of  Questions  of  State 

Law. 
(1)  The  Court  may,  in  its  discretion — 
(A)  answer  a  question  of  military  low 

certified  to  it  by  the  Supreme  Court  of 


the  United  States,  a  United  Stales  Court 
of  Appeals,  a  United  States  District 
Court,  the  United  States  Claims  Court, 
or  an  appellate  court  of  a  state  if  the 
question  may  be  determinative  of  a  case 
pending  in  the  certifying  court  and  it 
appears  to  the  certifying  court  that  there 
is  no  controlling  precedent  in  the 
decisions  of  this  Court  and 

(B)  on  its  own  motion  or  on  motion  of 
a  party,  certify  to  the  highest  cottrt  of  a 
state,  where  authorized  by  such  state's 
law.  o  question  of  the  law  of  that  stale 
which  may  be  determinative  of  a  case 
pending  in  the  Court  if  it  appears  to  the 
Court  that  there  is  no  controlling 
precedent  in  the  decisions  of  the  courts 
of  the  state, 

(2)  A  certificate  under  this  paragraph 
shall  state  the  question  of  low  to  be 
answered  and  the  relevant  facts.  Unless 
transmitted  with  the  certificate,  portions 
of  the  record  necessary  to  answer  the 
question  shall,  upon  request  of  the 
receiving  court,  be  forwarded  by  the 
certifying  court 

(3)  In  cases  arising  under 
subparagraph  (1)(A).  the  Court  will 
enter  an  order  as  to  briefing  and  oral 
argument.  In  cases  arising  under 
subparagraph  (1)(B).  certification  shall 
be  in  accordance  with  the  procedures 
provided  by  the  state's  legislature  or 
highest  state  court  rules  and  shall  stay 
the  proceedings  in  this  Court  pending 
the  state  court's  decision  whether  to 
accept  the  certification  and  its  decision 
of  the  certified  question. 

(4)  For  purposes  of  this  paragraph,  the 
term  "state" shall  include  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands.  Guam  and  American  Samoa. 
[Reletter  (c)  as  (d).] 

Rule  21.  Supplement  to  Petition  for 
Grant  of  Review. 

*  •        •        •        • 

(b)  The  supplement  to  the  petition 
shall  be  filed  in  accordance  with  the 
applfcable  lime  limited  set  forth  in  Rule 
19(a)(5)  (A)  or  (B),  shall  include  an 
Appendix  required  by  Rule  24(a),  shall 
conform  to  the  provisions  of  Rule  24  (b). 
(c).  and  (d).  shall  contain: 

•  *        »        *        • 

(4)  A  direct  and  concise  argument 
showing  why  there  in  good  cause  to 
grant  the  petition,  demonstrating  with 
particularity  why  the  errors  assigned  are 
materially  prejudicial  to  the  substantial 
rights  of  the  applicant.  Where 
applicable,  the  supplement  to  the 
petition  shall  also  indicate  whether  the 
court  below  has: 

(A)  decided  a  question  of  law  which 
has  not  been,  but  should  be.  settled  by 
this  Court: 


20632 


[Uj  dr,  lu'rd  u  question  of  law  in  a  way 

tcaafliit  »/.'.'  ;:nn''(ah'f'  decisions  of 


The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 


.md  Control  System  will  meet  to  study 
the  plans  and  progress  of  testing 


Federal  Register  /  Vol.  54.  No. 


91  /  Friciav.  M.iy    ;;:    i<mp  /  Notices 


:,;oi.„:]i 


SUMMARY:  In  accorddou;  with  Section 
10(a)(2)  of  the  Federal  Advisory 


Name:  Magnetic  Fusion  Advisory 

Committee  [MFAD 


above.  Requests  must  be  received  five 
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IB)  d>\  iiird  u  ijuestion  of  law  in  a  way 
in  ccn^'iict  with  applicable  decisions  of 
hi  this  Court,  (ii)  the  Supreme  Court  of 
tfif^  I  'lutvd  States.  (Hi)  another  Court  of 
MilUury  Review,  or  (iv)  another  panel  of 
fhr  sane  Court  of  Military  Review: 

(C)  adopted  a  rule  of  law  materially 
dd'frreiit  from  that  generally  recognized 
m  the  trial  of  criminal  cases  in  the 
I  'lilted States  district  courts; 

IDj  decided  the  validity  of  a  provision 
nf  the  Uniform  Code  of  Military  Justice 
or  other  act  of  Congress,  the  Manual  for 
Courts-Martial,  a  scr\ice  regulation,  a 
rule  of  court  or  a  custom  of  the  sen'ice 
the  validity  of  which  was  directly 
drawn  into  question  in  that  court: 

(E)  decided  the  case  (i)  en  banc  or  (HI 
hy  di\  ided  vote: 

(Fj  so  far  dt-partod  from  the  accepted 
ond  usual  course  of  judicial 
proceedini.'s.  or  so  far  sanctioned  such  a 
departure  by  a  court-martial  or  other 
p<  rsi;/'  (.'(  './;'i,'  iuuier  ;'.f>  authority  of  the 
L  'r:r  ir-r  Cnde  ,;f  Sh'.'crv  Justice,  as  to 
call  for  an  e\e~:  ise  ;  >''  f "";  Court's 
pi 'wer  of  supc^'i^'i  T.  '  T 

iGl  taken  inadequate  corrective 
action  after  remand  by  the  Court 
subsequent  to  g'-cnt  of  an  earlier 
per  null  in  the  same  case  and  that 
appi  .':.;nt  wished  to  sock  review  from 
the  Scpre'ne  Court  of  the  United  States; 
AvA  •    •    ■ 

DATE:  Cumrpfnls  o;.  the  projiosed 
chrinRPs  must  bo  rfviewcd  i)y  (60  days 
from  (late  of  puMication). 

ADDRESS:  Forward  riniments  to  Thomas 

V  CirHnahnn.  C!crk  uf  Coart,  United 

States  Court  of  Mil  tary  Appeals,  450  F. 

Siicet.  Northwest  Washington.  DC 

20412-0001 

fOR  FURTHER  INFORMATION  CONTACT: 

ThoTi.is  V  Gran.ihdP.,  Clcrlt  of  Court, 

telfphutic  (202)  2~2-!44«. 

L.M.  B>num. 

:\.  ,'c.-/a;.'(  USU  h'ci ivrul HtsisttT t.iuimiii 

Of'icvr.  Deportment  of  Defense. 

jFR  Dim,  fW-liin  Filed  5-11-89;  8:45  am) 
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rnr.i"? 


The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  selected  Air 
Force  Programs.  This  meeting  will 
involve  discussions  of  classified  defcnso 
matters  listed  in  Section  55b(c)  of  Title 
5.  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accoidincly  will  hr  closed  to  the  publn  . 
FOR  FURTHER  INFORMATION  CONTACT: 

The  Scientific  Advisory  Board 
Secretariat  at  (202)  697-4648. 
Patsy  |.  Conner, 

Air  Force  Federal  negisler.  Liaison  Officer. 
[YK.  Doc.  89-11443  Filrd  5-ll-«9:  8:45  ami 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  L'SAK  S(  initific  Advisory  Board 
Division  Adv  isoi  y  Group  (AG)  for 
Aeronautical  Systems  Division  (ASU) 
will  meet  on  6  |i.n  m  from  H;fXt  AM  to 
fy.m  PM  and  on  "  )un  m  from  H:(X)  AM  to 
too  I'M  ;it  VVrmnt-i'aiterson  ARi.  OH. 
Are<«  B  [kjildrm  14.  Conference  Rooms 
222  .md  21U. 


Departtnent  of  the  Army 
Science  Board;  Open  Meeting 

in  accordance  with  Section  lUiaJ(2J  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB) 
Dates  of  the  Meeting:  5-6  June  1989 
Time:  0800-1700  hours,  5  June  1989 
and  0800-1200  hours.  6  June  1989 
Place:  Fort  Leavenworth,  Kansas 
Agenda:  The  Army  Science  Board 
1989  Summer  Study  on  Maintaining 
Sfate-ofthc  Art  in  the  Army  Command 
and  Control  System  will  meet  to  study 
the  role  of  the  Combined  Arms  Center  in 
ACCS.  the  process  for  determining 
future  requirements,  and  discuss  the 
Future  Battle  Lab  and  Battle 
Commanders  Training  Program.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  nianm  r 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner. 
may  be  contacted  for  further 
information  at  (202)-695-3ai9  or  695- 
7046. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc  8<*-11444  Filed  5-11-89:  8:45  am) 
nUMO  COM  3710-«-M 


Science  Board;  Open  Meeting 

In  accordance  with  Section  101al(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee;  Army 
Science  Board  (ASB) 
Dates  of  the  Meeting;  6-7  June  1989 
Time;  0800-1700  hours  each  day 
Place;  Fort  Huachuca,  Arizona 
Agenda;  The  Army  Science  Board 
1989  Summer  Study  on  Maintaining 
State-of-the-Art  in  the  Army  Command 


,md  Control  Svstem  will  mcel  to  study 
the  plans  and  progress  of  testing 
activities  on  the  Army  Data  Distribution 
System  as  well  as  other  communicifions 
systems  supporting  command  and 
control.  .Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  riiui  in 
the  manner  permitted  by  the  cummitti^e. 
The  ASB  Administrative  Officer.  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)-695-3039  oi  bii.V 
7040. 

Sally  A.  Warner, 

Ailiiinc'itrutive  Officer,  Army  Science  Hoard. 
jFR  1)(K.  8<t-lU4,')  Filer!  5-11-80;  8:45  amj 
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Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(I>ub.  L  92^63).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  tlie  Committee:  Army 
Science  Board  (ASB) 

Dales  of  Meeting:  8-9  lune  I'lWi 

Time  of  Meeting:  0900-1600  hours.  8 
)une  1989  and  0900-1400  hours.  9  |une 
1989 

Place:  Aberdeen  Prov  ins  (iroiinrt. 
Maryland 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  the  U.S.  Army 
Chemical.  Research.  Development  aiid 
F.ngineering  Center  will  visit  the 
Chemical  Center  and  School  for  the 
purpose  of  gathering  additional  data  for 
the  conduct  of  the  effectiveness  review. 
The  meeting  will  consist  of  interviews 
with  a  cross-section  of  technical 
eniplovees.  and  planning  for  preparation 
of  the  final  report.  This  meeting  is  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  mav  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  .\.  Warner. 

Adninistrative  Officer.  .Army  Sen  nee  Board. 
|FR  Dor  R9-n440  Filed  5-11-89:  8:45  am) 
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Corps  of  Engineers,  Department  of 
the  Army 

Inland  Waterways  Users  Board; 
Meeting 

April  27. 1989. 

AOENCY:  Department  of  the  Arnu.  DOD. 

'^iihai:enc\ :  Corps  of  Engineers 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  atcordaooe  with  Section 
10!d)(2)of  the  Feder.ii  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

.\a;np  of  Committee:  Inland 
Waterways  Users  Board. 

Date  of  Meeting:  June  7,  1989 

Plac:e:  Holiday  Inn— Highway  BO  K.ist 
and  Interstate  20  Vicksburg.  Mississippi 
39180. 

Time:  9  a.m..  to  5  p.m. 

Proposed  Agenda 

.\.M  Session 
9:00  Business  Session 
—Call  to  Order 
— Disposition  of  Prior  Meeting 
.Minutes 
9:15  Presentation  of  Information  to 
Board 

—Lower  Mississippi  River  Inland 
•Vavigation  Program 

— Montgumory  Point  bji.k  and 
D.im.  Arkansas  River 
— Trust  F'und  Analysis 
—Status  of  .Appropriations 
Activities 
11:30  Lunch 
P.M.  Session 
12:30  Modernization  of  Waterways 

Statistics  Program 
1:00  Overview  of  Investment  Planning 

Process 
1:30  Business  Session 

— Increased  Non  Federal 
Oversight 
— Other  Business 
3:30  Public  Comment  Period 
4:00  Adjournment 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  wiih 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  William  C.  Holliday,  Headf)iMrif.. . 
LIS.  Army  Corps  nf  Kpcinpers.  CFCW-P 
Washington,  DC.  ,.n314-llX)0  at  (202) 
272-€146. 
Patrick  I  Kelly, 

B-''.:udif:r  General.  USA.  Executive  Director  lo 
the  Inland  l4'o/priv(/i's  Usi'rs  Bcxrrd. 
|FR  Doc  r,r  -.1  -oo  nipj  5_n-89:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Magnetic  Fusion  Advisory  Committee: 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-163.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting. 


Name:  Magnetic  Fusion  Advisory 
Committee  (MFAC). 

Date  and  Time:  Tuesday,  June  6. 1989, 
8:30  a.m.-5:00  p.m.;  Wednesday.  June  7. 
1989,  8:30  a.m.-12:00pm. 

Location:  General  Atomics.  Fusion 
and  Advanced  Technology,  10955  John 
Jay  Hopkins  Drive  (Main  Entrance). 
Bldg.  7.  Room  T-217,  San  Diego.. 
California  92121. 

Contact  Michael  Crisp.  Office  of 
Fashion  Energy  (OFF),  Office  of  Energy 
Research.  ER-51,  U.S.  Department  of 
Energy,  Mail  Stop  J-204,  Washington, 
DC  20545,  Phone:  (301)-353-^941. 

Purpose  of  the  Committee:  To  provide 
advice  to  the  Secretary  of  Energy  on  the 
Department's  Magnetic  Fusion  Energy 
Program,  including  periodic  reviews  of 
elements  of  the  program  and 
recommendations  of  changes  based  on 
scientific  and  technological  advance  or 
other  factors;  advice  on  long-range 
plans,  priorities,  and  strategies  to 
demonstrate  the  scientific  and 
engineering  feasibility  of  fusion;  advice 
on  recommended  appropriate  levels  of 
funding  to  develop  those  strategies  and 
lo  help  maintain  appropriate  balance 
between  competing  elements  of  the 
program. 

MFAC  Agenda  Outline 

June  6, 1989 

1.  8:30  a.m.  Welcome  and 
Announcements — N.  Blue,  Tihiro 
Okkawa 

2.  OFE  Program — A.  Davies 

3.  Final  Report  of  Panel  22— K.  Molvig 

4.  MFAC  Discussion— F.  Ribe 

5.  Public  Comments  (Lunch  12:30-1:30 
p.m. 

6.  National  Academy  of  Sciences 
Report— I.  White.  R.  Conn 

7.  GA  Program  Presentation- T. 
Ohkawa 

8.  Tour  of  Diiid  Facility 
(Adjourn  5:30  p.m.) 

MFAC  2nd  Day 
June  7, 1989 

1.  8:30  a.m.  Cold  Fusion  Status— R. 
Linford 

2.  CIT  Status— H.  Furth 

3.  Possible  New  Charge— F,  Ribe 

4.  Finalization  of  Panel  22— F.  Ribe 

5.  MFAC  Discussion— F.  Ribe 
8.  Public  Comments 
(Adjourn  12:30  p.m.) 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Michael  Crisp  at  the 
address  or  telephone  number  listed 


BEST  COPY  AVAILABLF 


above.  Requests  must  be  received  five 
days  prior  lo  the  meeting  and 
reasonable  provision  will  be  made  lo 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Comnmittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderfy 
conduct  of  business. 

Minutes;  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room.  Room  1E190,  Forreslal 
Building,  1000  Independence  Avenue. 
SW..  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washinjilon.  DC.  on  May  9. 1909 

|.  Robert  Frankbn, 

Deputy  A  visory  Committee.  Manogewmil 
Officer. 

|FR  Doc  89-11478  Filed  5-11-89:  8:45  dm| 
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Office  o'  fos^!^  I:  nergy 

I  ERA  D(x:kf>f  Hr:    eP-19-WGI 

Hydro  fc ngineenng  In.;;     Oanttng 
LORg^Terrn  Autrionza'tof  »;--  !"-»por! 
N.3turat  Gas  from  Canada 

AGf  t^cY:  Office  of  Fossil  Energy.  DOE. 

AC  T  iott.  Notice  of  an  Order  Granting 
Long-Term  Authorization  lo  Import 
Natural  Gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  If  has  issued  an  order 
in  ERA  Docket  No.  88-19-NG  granting 
Hydro  Engineering,  Inc.  (Hydro 
Engineering),  authorization  to  import  up 
to  8,250  Mcf  per  day  of  Canadian  natural 
gas  over  a  15-year  period  beginning  on 
the  date  of  first  delivery.  The  gas  wnuld 
be  imported  on  the  behalf  of  Ada 
Cogeneration  (Ada),  a  Michigan  limited 
partnership,  and  used  as  the  primary 
source  of  fuel  at  Adas  combined-cycle 
cogeneration  facility  located  at  Ada. 
Michigan. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-a56, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  205a=>. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:.30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  WHshinglon.  DC,  April  2fl,  19««f. 
|.  Allen  Wampler, 
Assist,! nt  SecnHury,  Fossil  Energy. 
|FR  Doc,  8»-11477  Filed  5-11-89;  8: to  arn| 
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Western  Area  Power  Administration 

Proposed  Allocation  of  Power  from 
tn«  Navajo  Generating  Station;  Arizona 

AQENCV:  Western  Area  Power 
Aiiministriition.  UOE. 

ACTION:  Proposed  Allocation  of  Power 
from  the  Nii\a|o  Generating?  Station. 
Central  Arizona  Project,  and  Request  fur 
Comments. 

SUMMARY:  Se'Ctiun  10"  iif  the  Hoover 
Power  Plant  Act  of  1984  (W  S'at.  1333] 
(.-\<;tl  provides  that  capacity  nnd  energy 
associated  with  the  United  States 
interest  m  the  .\avajo  Generating 
Str't'on  (N'avajol-  which  is  in  excess  of 
the  pumping  requirements  of  the  Central 
Arizona  Proiect  (C.\Pj  and  certain  needs 
for  desalting  and  protective  pumping 
facilities  under  the  Colorado  River  Basin 
Salim'y  Control  Art  of  19-4  (43  U.S.C. 
1591,  ft  srq.]  iNnvajo  Surplus),  shall  be 
marl<,eted  and  exchanged  by  the 
Secretary  of  P'nergy.  The  Act  provides 
that  in  the  sale  and  exchange  of  Navajo 
Surplus,  the  Secretary  of  the  Interior 
shall  adopt  the  plan  deemed  most 
a(  i.ept.ihle,  after  consultation  with  the 
Secrttary  of  Energy,  the  C<nvcrnor  of 
Arizona,  and  Central  Arizona  V\  .ilt-r 
Conservation  District  (CAVVCD)  (or  its 
successor)  for  the  pi.rposes  of  optimizing 
the  availabili'y  of  Navdjo  Surplus  and 
providing  fmiincial  ass!st,ince  :n  the 
timely  cons'ruc'ion  and  repayment  of 
construction  costs  (T  the  authorized 
features  of  the  CAP.  The  Act  also 
provides  that  rates  for  Navajo  Surplus 
shall  not  exceed  levels  that  allow  for  an 
appropriate  saving  for  the  contractor. 

On  December  1,  1987.  the 
Commissioner  of  the  Bureau  of 
Reclamation  (Reclamatiun)  adopted  the 
Nava)o  Power  Marketing  Plan  (Plan)  on 
behalf  of  the  Secretarv  of  the  Interior. 
The  Plan  was  published  in  the  Federal 
Register  nn  December  21.  198"  (52  FR 
4fJ328).  The  Plan,  a  cooperative  effort 
among  Federal.  State,  and  local  entities, 
pro;  ides  the  criteria  to  be  used  in  the 
sale  and  exchange  of  Navajo  Surplus 
after  the  date  of  initial  operation  of  the 
New  Waddell  Dam.  The  New  W'addell 
Dam  is  the  regulator>'  storage  feature  of 
the  CAP  on  the  Agua  Fna  Ruer  which 
will  allow  for  operating  fieMbUity  to 
increase  winter  season  pumping  and 
reduce  summ.er  season  pumping,  thereiiv 
pro\  iding  an  enhanced  power  resource 
during  the  peakload  season  of  the 
Southwest, 

The  date  of  initial  operation  of  the 
New  Waddell  Dam,  as  defined  in  the 
Plan  (section  111  (I)|.  is  scheduled  to 
occur  on  or  before  October  1r>.  1992.  as 
determined  by  Reclamation. 


By  Federal  Register  notice  (53  FR 
17102)  published  May  13, 1988,  Western 
requested  applications  for  Navajo 
Surplus  that  will  be  available  for  sale 
and  exchange  after  the  date  of  initial 
operation  of  New  Waddell  Dam  through 
September  30.  2011.  The  applications  for 
long-term  Navajo  Surplus  were  to 
include  the  applicant  profile  data 
described  in  the  notice  and  also  include 
the  amountfs)  of  power  and  type(s)  of 
service  (sale  or  exchange]  requested. 

The  Western  Area  Power 
■Administration  (Western)  has  reviewed 
all  of  the  applications  received  pursuant 
to  its  May  13, 1988.  Federal  Register 
notice  and  has  developed  the  proposed 
allocations  contained  herein.  Western 
believes  that  the  proposed  allocations 
best  meet  the  intent  of  the  Plan.  Western 
will  not  conduct  formal  public  meetings 
relative  to  this  proposed  allocation  but 
will  consider  all  written  comments  in 
making  the  final  determination  of 
Navajo  Surplus  allocations,  which  will 
be  published  in  a  future  Federal  Register 
notice. 

DATES:  The  comment  period  will  begin 
w  —  publication  of  this  notice  in  the 
Federal  Register  and  will  end  30  days 
thewdfier 

ADDRESSES:  Written  comments  may  be 
sect  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Boulder  City  Area  Office, 
Western  Area  Power  Administration. 
P  O  Box  21X1,  Boulder  City,  NV  89005, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Karl  \V  Hodge,  Assistant  Area 
Manager  for  Power  Marketing,  Boulder 
City  Area  Office,  Western  Area  Power 
Administration.  P.O.  Box  200,  Boulder 
City.  NV  89005,  (702)  477-3255. 

Background 

Section  107  of  the  Hoover  Power  Plant 
Act  of  1984  required  the  Secretary  of  the 
interior  to  adopt  the  plan  deemed  most 
acceptable  for  the  purposes  of 
optimizing  the  availability  of  Navajo 
Surplus  and  providing  financial 
assistance  in  the  timely  construction 
and  repayment  of  construction  costs  of 
the  authorized  features  of  the  CAP  The 
Act  provides  that  electrical  capacity  and 
energy  associated  with  the  United 
States  interest  in  Navajo,  which  is  in 
excess  of  the  pumping  requirements  of 
the  CAP  and  certain  needs  for  desalting 
and  protective  pumping  facilities,  shall 
be  marketed  and  exchanged  by  the 
Secretary  of  Energy  in  a  manner 
consistent  with  the  Plan  adopted  by  the 
Secretary  of  the  Interior. 

Navajo  Surplus,  which  is  primarily  a 
capacity  resource,  is  being  marketed  in 
accordance  with  the  Plan  wherein 
capacity  and  energy  will  be  available 
for  sale  and  exchange  on  a  long-term 


basis.  Capacity  and  energy  will  be 
available  for  delivery  throughout  the 
year,  onpeak  and  offpcak  during  the 
long-term  contract  period.  Capacity 
available  for  sale  will  be  400  megawatts 
(MW|.  less  the  capacity  used  for 
exchange  purposes.  A  maximum  of  l.W 
MW  of  the  400  MW  available  may  be 
used  for  exchanges  on  a  long-term  basis. 
There  will  be  up  to  760  kilowatthours 
(kWh)  of  energy  per  year  for  each 
kilowatt  (kW)  of  contract  capacity 
available  for  sale  or  exchange,  which 
equates  to  a  load  factor  of 
approximately  9  percent. 

The  capacity  rate  will  be  fixed  for  the 
term  of  the  contract  at  S72  per  kW  per 
year  (S6  per  kW  per  month).  This 
equates  to  94.7  mills  per  kWh  based  on 
the  associated  eiu  rgy  of  760  kWh  per 
kW.  The  energy  rate  will  be  based  on 
the  annual  operating  costs  associated 
With  the  United  States  Navajo 
entitlement  plus  a  charge  for  Westen's 
costs  associated  with  Navajo. 
Exchanges  will  be  made  at  a  one-kWh- 
for-one-kWh  exchange  rate  plus  the 
above-noted  capacity  rate  and  the 
charge  for  Western's  costs  associated 
with  Navajo. 

Any  capacity  or  energy  not  sold  or 
exchanged  in  accordance  with  the 
foregtung  may.  as  determined  by 
Western  in  cooperation  with  CAUTl) 
and  Reclamation,  be  sold  under 
appropriate  long-term  or  short-term 
arrangements  or  integrated  with  the 
Federal  system  and  sold  by  Western 
under  arrangements  developed  in 
cooperation  with  CAWCD  and 
Reclamation.  The  Plan  further  provides 
that  up  to  30  MW  of  Navajo  Surplus  not 
sold  or  exchanged  in  accordance  with 
the  above  will  be  made  available  first  to 
Reclamation  for  the  purposes  of  the 
Colorado  River  Basin  Salinity  Control 
Act.  The  Plan  provides  that  delivery  of 
capacity  and  energy  for  s.tle  or 
exchange  is  subject  to  the  provisions  of 
section  V  of  the  Plan. 

The  long-term  contracts  will  become 
effective  upon  their  execution.  Delivery 
of  capacity  and  energy  will  begin  after 
the  date  of  initial  operation  of  the  New 
Waddell  Dam.  The  long-term  contracts 
will  terminate  on  September  30,  2011, 

Prior  to  termination  of  the  initial  long- 
term  contracts,  the  long-term  contractors 
of  the  Navajo  Surplus  shall  be  given  the 
first  opportunity  for  new  long-term  sales 
contracts  and  new  long-term  exchange 
contracts  for  approximately  the  same 
amounts  of  power  contained  in  the  then 
existing  contracts  with  available 
capacity  and  energy  distributed  pro  rata 
among  contractors.  Such  new  contracts 
shall  be  entered  into  prior  to  October  1. 
2007. 


Proposed  Allocation 

Navajo  Surplus  is  being  allocated  \nr 
sale  in  accordance  with  the  priority 
requirements  of  section  VI  of  the  Plan  as 
set  out  below: 

1.  Federal  preference  entities  within 
Arizona, 

2.  Federal  preference  entities  within 
the  Boulder  City  marketing  area, 

3.  Federal  preference  entities  in 
adjacent  Federal  marketing  areas,  and 

4.  Nonpreference  entities  m  the 
Boulder  City  marketing  area. 

In  the  event  that  a  potential 
contractor  fails  to  execute  a  contract 
within  the  period  specified  by  Western 
and  in  accordance  with  the  terms  and 
conditions  offered  by  Western,  or  if  a 
contract  is  terminated  in  accordance 
with  the  terms  of  the  contract,  the 
allocation  to  that  entity  will  be 
withdrawn. 

Any  capacity  and  associated  energy 
withdrawn  or  returned  to  Western  may 
be  reallocated  without  further  public 
process  and  reoffered  by  Western  in 
accordance  with  the  order  of  priority 
specified iibove.  In  reallocating  the  " 
power.  Western  will  use  the  same 
methodology  used  in  the  initial 
allocations.  The  power  being  reallocated 
may  be  offered  first  to  the  remaining 
allottees  or  contractors  up  to  their  initial 
requested  amounts.  The  CAWCD  has 
determined  that  all  long-term  contracts 
must  be  executed  no  later  than  August 
14,  1989,  in  order  to  accommodate 
CAWCD's  contribution  towaid  the  cost 
of  construction  of  the  New  W  aiidell 
Dam.  An  extension  of  time  w  ill  only  be 
granted  if  such  extension  will  not  affect 
the  initiation  of  the  CAWCD  bonding,  as 
determined  by  CAWCD.  Western  is 
preparing  prototype  contracts  for  the 
long-term  sales  and  exchange  of  .Navajo 
Surplus.  Such  prototype  contracts  will 
be  made  available  to  the  proposed 
allottees  and  other  interested  parties 
upon  request,  when  Western  has 
determined  that  such  prototype  is 
developed  sufficiently  to  release  for 
review. 

The  Act  also  provides  that  Arizona 
entities,  regardless  of  preference  status, 
shall  have  first  opportunity  for  electrical 
capacity  and  energy  exchange  nghts  as 
necessary  to  implement  the  Plan, 
Western,  in  consultation  with  CAWCD 
and  Reclamation,  may  determine  that 
any  capacity  and  energy  not  contracted 
for  by  Arizona  entities  for  exchange 
may  be  offered  for  long-term  sale  in  the 
order  of  priority  stated  above  or  may  be 
offered  to  non-Arizona  entities  for 
exchange. 

Contract  entitlements  will  be 
measured  or  calculated  at  the  50O-kV 
bus  of  the  Navajo  Generating  Station. 


Capacity  and  energy,  less  losses,  will  be 
scheduled  and  delivered  at  a  voltage  of 
500  kilovolts  to  contractors  at  either 
Westwmg  Switchyard,  McCullough 
Switchyard,  or  at  such  other  points  and 
voltages  on  the  Navajo  transmission 
systems  as  agreed  upon  by  Western  and 
the  contractor.  Any  necessary 
transmission  service  beyond  the  agreed- 
upon  points  of  delivery  will  be  the 
responsibility  of  the  contractor. 

Western  received  59  applications  for 
sale  and/or  exchange  of  .Navajo  Surplus 
from  entities  located  in  the  States  of 
Arizona,  California.  Nevada,  and  Utah. 
Western  received  applications  for 
purchase  from  12  .Arizona  entities.  2 
Nevada  entities.  9  California  entities, 
and  35  Utah  entities.  Three  applications 
for  exchange  power  were  received  from 
Arizona,  one  from  Nevada,  two  from 
California,  and  none  from  Utah. 
Western  has  analyzed  all  applications 
received,  and  eat.h  of  the  applicants 
were  categorized  in  accordance  with  the 
priorities  set  forth  in  section  VI  of  the 
Plan  Appendices  A,  B,  and  C  provide  a 
listing  of  all  apphcants.  their  priority 
category,  and  their  requested  amounts 
of  capacity. 

Pursuant  to  the  Act  and  the  priority 
criteria  of  the  Plan,  the  benefits  of 
Navajo  Surplus  go  first  to  the  entities  in 
the  State  of  Arizona.  Since  there  are 
more  than  sufficient  applications  from 
first-priority  entities  within  the  State  of 
Arizona.  Western  has  pro  rated  all 
available  Navajo  Surplus  for  sale  and 
exchange  to  Arizona  applicants  in  the 
amounts  shown  in  tables  1  and  2. 
Because  of  this,  the  applicants  described 
below  were  not  granted  an  alUocation. 

Although  Chandler  Heights  Citrus 
Irrigation  District  (CHCID)  is  located  in 
Arizona,  CHCID  was  not  granted  an 
allocation.  CHCIDs  application  and 
applicant  profile  data  did  not  specify 
any  requested  amount  of  capacity 
allocation,  so  Western  reviewed 
CHCIDs  load  data  for  1985, 1986,  and 
1987  in  an  attempt  to  determine  an 
appropriate  amount  to  allocate.  Western 
noted  that  the  maximum  historic  power 
usage  for  CHCID  for  198.5-87  never 
exceeded  1.088  MW.  Further,  Western 
noted  that  CHCID  has  an  allocation  of 
Federal  resources  from  the  Salt  Lake 
City  Area  Integrated  Projects  (SLA/IP). 
plus  a  suballocdtion  of  the  Boulder 
Canyon  Project  (BCP)  Federal  resource. 
The  sum  of  the  BCP  and  the  SLCA/IP 
Federal  allocations  is  in  excess  of  1 
MW.  Western  has  determined  that 
Navajo  Surplus  will  not  be  allocated  in 
units  less  than  1  MW.  To  grant  CHCID  a 
minimum  allocation  of  1  MW  of  Navajo 
Surplus  power  would  give  CHCID  a  total 
Federal  allocation  of  power  greater  than 
their  3-year  historic  peakload 


requirement.  Therefore,  in  order  to 
assure  them  no  entity  receives  an 
allocation  greater  than  its  load,  no 
allocation  is  made  to  CHCID  of  Navajo 
Surplus. 

The  following  applicants  qualify  as 
second-priority  applicants  for  sale  of 
Navajo  Surplus  because  they  are 
Federal-preference  entities  within  the 
Boulder  City  marketing  area  but  not 
within  the  State  of  Arizona:  Edwards 
Air  Force  Base.  California:  March  Air 
Force  Base.  California;  City  of  Anaheim. 
California;  city  of  Burbank.  California: 
city  of  Glendale.  California;  city  of 
Pasadena.  California;  and  city  of 
Riverside.  California. 

The  36  Utah  entities  which  filed 
jointly  as  the  Inlermountain  Consumer 
Power  Association  (ICPA)  qualify  for 
sale  of  Navajo  Surplus  as  third-priority 
applicants  because  these  entities" 
central  headquarters  and  service  areas 
are  located  outside  of  the  State  of 
Arizona  in  an  adjacent  Federal 
marketing  area  (with  the  two  exceptions 
of  Dixie-Escalante  Rural  Electric 
Association.  Inc..  Utah  (Dixie-Escalante) 
and  Garkane  Power  Association.  Inc.. 
Utah  (Garkane)). 

Dixie-Escalante's  and  Garkane's 
central  headquarters  arc  located  outside 
the  State  of  Arizona:  however.  Dixie- 
Escalante  and  Garkane  serve  loads 
within  the  Slate  boundaries  of  Arizona. 
One  of  the  expressed  purposes  of  the 
Plan  is  to  maximize  the  Navajo  Surplus 
sales  and  exchange  benefits  for  Arizona, 
Western  is  not  assured  that  an 
allocation  of  Navajo  Surplus  to  Dixie- 
Escalante  and  Garkane  will  be  used 
exclusively  for  supplying  their  loads 
located  within  Arizona.  Therefore,  the 
ultimate  benefits  of  a  .Navajo  Surplus 
allocation  cannot  be  guaranteed  to  be 
directly  beneficial  to  Arizona. 

Therefore.  Western  has  determined 
that  Dixie-Escalante  and  Garkane 
qual'fy  as  preference  entities  located  in 
an  adjacent  marketing  area  even  though 
both  entities  provide  electric  service  to 
loads  within  the  State  of  Arizona. 
However,  because  Dixie-Escalante  and 
Garkane  serve  loads  within  Arizona, 
Western  has  determined  that  Dixie- 
Escalante  and  Garkane  should  receive 
consideration  for  an  allocation  before 
the  other  applicants  in  the  third-priority 
applicant  group  if  the  third-priority 
group  is  considered  for  a  reallocation. 

In  addition  to  their  application  as  a 
member  of  the  ICPA.  Page  Electric 
Utility.  Page.  Arizona  (Page),  applied  on 
their  own  behalf.  Page  is  considered  to 
be  a  first-priority  applicant  for  the  sale 
of  Navajo  Surplus  and  will  receive  an 
allocation. 
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The  following  entities  are  investor- 
owned  utilities,  do  not  own  and  operate 
their  own  electric  utility  system,  or  ha^p 
not  demonstrated  electric  utility 
responsibility  For  these  reasons,  these 
entities  qualify  as  pnonty-four 
applicants  for  sale  of  ISiavajo  Surplus 
Tucson  Electric  Power  Company. 
Arizona;  Nevada  Power  Company, 
Nevada;  Southern  California  F^i3on 
Company,  California:  Las  Vegas  Valley 
Water  Distnct.  Nevada:  Kern  County 
Water  Agency.  California:  and  San 
Carlos  Irrigation  and  Drainage  Distnct, 
Arizona. 

The  following  applicants  did  not 
qualify  as  first-priority  applicants  for  thp 
exchange  of  Navajo  Surplus  because 
they  are  not  located  within  the  Slatp  of 
Arizona:  Nevada  Power  Company 
Nevada:  Southern  California  F.disdr. 
Company,  California;  and  the  citj  o' 
Pasadena,  California 

Western  proposes  to  allocate  a  tntdl 
of  250  MW  of  Navajo  Surplus  for  sale  fn 
the  following  entities  that  qualify  fls 
first-pnority  applicants  for  sale  of 
Navajo  Surplus:  i 

Table  i  —Proposed  Allocation  for 
Sale  of  Navajo  Surplus 


Ei^Ty 


Propoaed 
art<x:atK>r 

in  MW 


Poo*rig    AssooalJofi. 


Anzona 
Davis-Mofitnan  Air  Fofce  Base   A/ao- 

"a                                            

Luke  Air  Ftxce  Base,  Arcona      

DeoarT'ne^il  3l  the  Amiy    Yuma  Prov- 

loq  G'OiKic,  Arzooa                  

380 

2.0 
iO 

10 

Papago  ''nbal  Utilrtv  Authortv,  Anzona  .. 
Bureau  o<  mdnn  Aflairs.  San  Carlos 

imrjatwvi  Prr^inrl    Arrmn«    

S^it  Rrver  Protect.  Amona 

Page  Electnc  Utility   Arizona        

p      pop 

'°^--~ ~ ---• 

2500 

Western,  in  deveiopma  the  propcspd 
allocations,  determined  that  it  was 
Impractical  tn  allocate  the  available  2,^ft 
MW  of  Navajo  Surplus  for  delivery  in 
units  less  than  1  MW.  therefore,  no 
aliotdiion  IS  proposed  for  less  than  1 
MW.  The  basis  for  this  allocation 
rcHects  the  direct  relationship  of  the 
ir.cjividual  applicant's  load  to  the  total 
load  served  by  all  applicants,  with 
consideration  given  for  the  relationship 
of  the  individual  applicant  s  load  being 
sf  rvpd  by  Federal  resources  The  lond 
d  'ta  used  to  develop  the  allocations 
vverc  the  individual  applicant's  average 
annuni  load  for  the  years  19H5-1987.  as 
p'livided  in  their  applicant  profile  data. 

Based  on  the  above  rationale. 
Wrstern  ut.lizt^d  the  fuilowing  formula 
to  maximize  the  available  Navajo 
Surplus  to  the  qualified  applicants: 


(Individu.il  Applicant's  S-Year  Average 
.Annual  I^ad  -    Individual  .Applicant  s 
.Annual  Ailocdtion  of  Federal  Resourr.e.s; 

-;-   (Total  A'A  .Applicant  »  S-yewr  Average 

Annual  Lodd    -  Total  All  .Applicant's 
Annual  .Ailotation  uf  Federal  Resources) 
X   250  0  MW  iRounJfd  !o  the  N'eHrest  1  MW, 

Western  did  not  allocate  more  to  an 
individual  applicant  than  the  amount 
that  was  requested.  The  derivation  of 
the  allocation  is  shown  in  appendix  D 

Western  proposes  to  allocate  a  total 
of  150  SAW  of  Nava)o  Surplus  for 
exchange  to  the  foliowins  entities 
qualified  as  first  priority  applicants  for 
exch.inge  of  Navajo  Surplus: 

'able  2  -PwoPOSED  Allocation  for 
Exchange  Of  Navajo  Surplus 


Eftty 

Proposed 
aitocation 

m  MW 

Anzona  Public  Service  Corripany,  Art- 

ztjna                                          _ 

102  0 

f^nzona    Power    PooSng    Asscoatioa 

Anzorxa                                        — 

110 

'.jcson  Electric   Power  ::.orTparfy.  M- 

^'y^a                                                 

37  0 

Total 

1500 

The  bas:=  for  the  allofHtmn  of  Navajo 
Surplus  for  exchange  was  to  prorate  the 
total  150  .MW  of  Navajo  Surplus 
available  for  exchange  on  a  percentage 
basis  of  average  annual  load  served  liy 
the  individual  qualified  Arizona 
applicants,  compared  to  the  sum  of  the 
average  annual  load  served  by  those 
same  individual  qualified  Arizona 
applicants.  The  load  data  used  to 
develop  the  allocations  were  the 
individual  appiicant's  loads  for  the 
years  1985-1967,  as  provided  m  their 
applicant  proflle  data.  Eiased  on  the 
above  rationale,  the  following  formula 
was  used  by  Western  to  allocate  the 
exchange  of  Navajo  Surplus: 

(individual  Applicant  3-Year  Average 

Annual  Load 
-7-  Total  of  all  Individual  Applicant's  3-'Year 

Average  Annual  Load 
X  150  MW  (Rounded  to  the  Nearest  MW] 

Western  did  not  allocate  more  to  an 
individual  applicant  than  its  requested 
amount.  The  derivation  of  the  allocation 
is  shown  in  appendix  E. 

txed'tup  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Order  12291.  dated  February 
19. 1981,  a  regulatory  impact  analysi.s 
must  be  made  prior  to  the  publication  of 
a  major  rule.  This  proposal  is  of  a 
technical  nature  and  considered  to  be  a 
nonmajor  rule  within  the  meaning  of  the 
Executive  order.  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 


Executive  Order  12291;  accordingly,  no 
clearance  of  this  procedure  by  the  Office 
of  .Management  and  Budget  (0MB)  is 
required. 

National  Environmental  Policy  Act 

In  compliance  with  the  National 
P^nvironmental  Policy  Act  of  \9^'<9 
(NEPA),  the  Council  on  Environmental 
Quality  Regulations,  and  the 
Department  of  Energy  guidelines  for 
compliance  with  NEPA,  republished  and 
amended  in  the  Federal  Register  on 
December  15,  1987  (52  FR  47662), 
Western  prepared  an  environmental 
assessment  of  the  potential  impacts  of 
the  marketing  of  long-term  Navajo 
Surplus.  The  Department  of  Energy  has 
determined  that  Western's  proposed 
actions  as  described  in  the 
environmental  assessment  will  not  lead 
to  any  significant  environm.ental 
impacts. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601.  el  seq).  each 
agency,  when  required  to  publish  a 
general  notice  of  proposed  rule,  shall 
prepare  for  public  comment  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  this 
proposal  relates  to  particular  electric 
services  and  rates  provided  by  Western. 
Under  5  U.S.C.  601(2).  such  rules  and 
practices  relating  to  services  are  not 
considered  "rules"  within  the  meaning 
of  this  Act.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Issued  at  Golden  Colorado.  May  1,  1989 
William  H  Clagelt, 
Administrator,  Westarn  Area  Pov,rr 
Atlmip'^tration. 

Appendix  A.— Long-Terivi  Na.ajo 
Appucants  Summary 


■ 
Entity  name  &  stale 

Purcttase 

request 

(kW) 

Priortty 
status 

[>?partmerit  o<  t^e  Air 

_ 

Forca.  Davis-Montfian 

Air  Fo'ce  Base. 

Anzona.             

7,000 

1 

DepartTient  of  the  Air 

Force,  Edwards  Air 

Force  Base,  CaiHornia.... 

n 

2 

Department  of  trie  Air 

Force,  Luke  Au  Force 

Base,  Anzona     

6.000 

1 

Deoartrnent  o<  fie  Ac 

Force   lv«arcri  A)r  Force 

Base,  Ca'itofnia 

n 

2 

Anaheim,  City  o(. 

'          40.000 

? 

Arizona  Power  Pooling 

^5SOCi3tlOn    Arizona 

95.000 

1 
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Appendix  A.— Long-Terivi  Navajo 
Applicants  Summary— Continued 

All  Applicants 


Entrty  nanie  &  state 


Purctiase 

request 

(kW) 


Pnofrty 
Status 


Departnien*  of  the  Army 
Vijma  Proving  Ground, 
Arizona 
BtrpanK,  City  of, 

California 
Bureau  of  Indian  Affairs. 
San  Carlos  irrigation 

District,  Anzona     

Chandler  Heigtits  Cilrus 
Ir^gation  Distnct. 

Anzor^ 

Glendale.  City  of. 

California 
Hillanoer  C   Imgatioo 

District,  Anzona 
Intermountain  ConsLmer 
Power  Association, 

Utah    

Kern  County  Water 

Agerx:y,  Caiitornia  

Las  Vegas  Valley  Water 

District.  Nevada 
Nevada  Power  Comoany. 

Nevada  

Page  Electrx:  Utidfy. 

Anzona 

Papago  Tribal  Utility 

Authonty,  Arizona   . 
Pasadena.  City  of. 

California   _ 

Riverside.  Oty  of, 

California       

San  Carlos  irrigation  and 
Drainage  Distnct 

Anzona    

Salt  River  Protect, 

Arizona _. 

Southern  California 
Edison  Company, 
California 
Tucson  Electnc  Power 
Company,  Arizona   


>  2.000 

10.000 

6.000 

10.000 
«  1,500 

(') 
'16.000 

2^000 
'  1 60  000 
25  000 
35.000 
15,000 
75,000 

aooo 

200  000 

400  -VX) 
150,000 


1 
2 

1 

1 

2 

N/A 

3 

4 
4 
4 
1 
1 
1 
2 

4 
1 

4 
4 


ICPA  made  app-;cation  or  t)etMtf  of  36  entities 
outside  tfie  Boulder  City  marketing  area  for  drtfenng 
aiTVDonis  of  capacity  Total  capacify  from  aH  appMca- 

tiors  eq  als  2' 3,560  ^W   See  appendix  B  fw  sum- 
mary of  fCPA  apf)li'-!itions 
*  No  capac'V  amount  requested. 

APPENDIX  B.— Intermountain  Con- 
sumer Power  Association  Appi.ica- 
TiON  for  Sale  of  Long-Term  Navajo 
Surplus 


Appendix  B.— Intermountain  Con- 
sumer Power  Association  Applica- 
tion FOR  Sale  of  Long-Term  Navajo 
Surplus— Continued 


Entity  name  &  state 


Utah..., 
,  t^tah... 


'  Identifies  maximum  arrKxint  requested 
2  Hillander    C"  irrigation  Distnct  withdrew  ,ts  appi 
cation  on  Fetjruary  8,  1989 


Beaver  City  of,  Utah 
Blancting,  City  of  Utah 
Bountiful.  Crty  of,  Utah  , 
Bndger  Valley  Rural 

Electnc  Association, 

Utah 

Bngham  City    Utah 
Dixie-Escalante  Rurai 

Electric  Ass.-iciation 

Utah 
Enterprise,  City  ot   Utah 
Ephraim  City  ot,  Utah 
Fairview  C^ty  of,  Utah  ,, 
Fillmore,  City  of,  Utah 
Flowell  Electrical 

Assoaation   Inc 
Gan^ane  slower 

Association  Inc. 
Hy-um  City   Utah 
HeCei  Light  S  Power 

Utah 
Holden   T.own  of    Utah 
Humcane  City  of   Utah 
Kanosh,  Town  ot   Utah 
Kaysvilte,  City  of,  Utah 

Lehi,  City  of,  Utah 

Logan  City  Utah ______ 

Meadow  Town  of,  Utah 

Monroe  City  of,  Utah  

Moon  ^ake  Rural  Electnc 

Association   Utah 
Morgan  Cir*   Utah 
Mt   Pleasant  Cl^   Jtan    ,, 

Mt   Wheeier   Utah 

Murray,  Utah         ....__„„ 

Oah  City    Jtah  

P.=»Q<?  [  lecfric  Utilrty, 


Purchase 

request 

(kW) 


Priority 
status 


2.000 
4,000 
2.300 


3.000 
11.000 


15.000 

t.OOO 

2,500 

400 

1,200 


SCO 


Entity  name  «  stale 

Purchase 
request 

Pnorily 
status 

Parowan,  ut^ 

1.300 

2.700 

64.000 

600 

2.000 

4.700 
■      1.000 

3 

3 
3 
3 

3 

3 
3 

Payson.  Utah „ 

St.  George.  Utah 

Spring  Crty.  Utah 

Springv«e.  Utah 

Strawberry  Electric 

Service  District.  Utah 

Washington,  Ulah .. 

APPENDIX  C— Applications  for 
Exchange  of  Navajo  Surplus 


Entity  name  &  state 


10.000 

3 

7.000 

3 

3.000 

3 

100 

3 

4.000 

3 

2G0 

3 

4.300 

3 

2.800 

3 

26.000 

3 

200 

3 

600 

3 

10.000 

3 

600 

3 

500 

3 

3.000 

3 

2.500 

3 

300 

3 

25.000 


Anzona  Pubdc  Service 

Company.  Anzona 
Anzona  Power  Pooling 

Association,  Arizona 
Tucson  Electnc  Power 

Company,  Anzona 

Nevada  Power  Company, 

Nevada  

Pasadena.  Crty  of. 

CaWomia  „ 

Southern  CaMomia 

EdHon  Company. 

CaWorma 


Exchange 

request 

(kW) 


150.000 

>  95,000 

150.000 

>  150.000 

15.000 

■400.000 


Pnonty 


1 
1 
I 
2 
2 


■  Mentifies  maximum  amount  requested 


Appendix  D.— Calculations  in  Support  of  Table  1 


Entity 


Davis-Monthan  Air  Force  Base 

Luke  Air  Force  Base      

Anzona  Power  Pooling  Assn 

Department   of    the    Army,    Yuma    Proving 

Ground        

Papago  Tribal  Util  Autn 

Bureau  of  Indian  Affairs.  San  Carlos  Irnga- 

tion  District  _ 

Salt  River  Protect „ 

Page  Electnc  Utility     

Total 


Average 

annual 

system 
load  (MW) 


Current 

federal 

annual 

allocation 

(MW) 


Total 

anr>ual 

r^on-ted 

load  (MW) 


15,229 

'7,367 
353,833 

7.324 
11,418 

49,133 
2.761,000 

1^8^1 


0 

2,227 

61,525 

5,582 
2,353 


15.229 

15.140 

292.308 

1,742 
9,065 


Entity  non- 
fed.  Is  of 
total  non- 
tod, 
(percent) 


3.228,125 


18551  30.582 

173.714       2,587.286 

8,040  4.781 


271.992 


2.956.133 


_L 


052 
051 
989 

0.06 
0.31 

103 

87.52 

.16 


Non- 

adiusted 

allocation 

of  250 

(MW) 


1.3 

1.3 

24.7 

0.1 
0.8 

26 
218.8 

.4 


Rex^uesled 

allocation 

(MW) 


100.00 


250.0 


7.0 

6.0 

95.0 

2.0 
35.0 

6.0 

200.0 

25.0 


Adjusted 

aMocation 

bmrted  by 

request 

(MW) 


DsLot 
excess 

(MVi/) 


10 

1.0 

24.0 

1.0 
1.0 

3.0 

200.0 

1.0 


376.0 


2320 


10 

1.0 

14.0 

0.0 
0.0 

2.0 

N/A 

0.0 


18.0 


Final 
allocation 

of  250 
(MW) 


2.0 

^0 

380 

10 
10 

5.0 

200.0 

1.0 


2500 
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Appencmx  E— Calculations  in  Support  of  Table  2 
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Entity  name 


T'jcson  Eloctnc  Pvtter  Zc^.oa'^^ 

Anrona  PuWic  Swvicb  

A-zo'ia  Powef  foc*r<;  Assn 

Tntal  _ 


fFR  Doc.  89-11476  Filed  5-11-89;  ft:45  ami 
BILLMQ  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3569-1!  I 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  Pacific  Thermonetics,  Inc.  (EPA 
Project  Number  SFB  8«-01) 


AOEMCY:  Environmen'  i!  Prn'ection 
.Agency  (EP.M,  Regio.i  9. 

action:  Notice. 


I 


SUMMARY:  Notice  is  hereby  given  that  on 
.April  6,  1989.  the  Environmental 
Prorection  A«ency  issufrf  j  PSD  perrr.:; 
under  EPA  s  federal  regulations  40  CFR 
Section  52. 21  to  the  applicant  named 
above.  The  PSD  permit  grants  approval 
to  construct  a  242  MW  natural  gas-fired 
cogeneration  facility  to  be  located  in 
Crockett.  California,  The  permit  is 
subject  to  cer'riir.  conditions,  including 
-in  ailowrible  emission  rate  as  follows: 
r\t.,-.  at  4  15  Ibs/hr  (2  hour  average). 

FOR  FURTHER  INFORMATION: 

Copies  of  'he  permit  are  available  for 
p,;blic  inipoction  upon  request;  address 
requests  to:  Linda  Barajas  (A-3-1),  U.S. 
Environmental  Protection  Agency. 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105,  (415)  q-4-«22!  FT"^ 
454-8221 

SUPPt£MENTARV  INFORMATION:  Best 

.Avrt'.lable  Control  Technology  (B.ACT) 
requirements  include  use  of  natural  gas 
exclusively  as  fuel 

DATE:  The  PSD  permit  is  reviewable 
under  Sect. on  307(bl(l)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals,  A  pe'ition  for  rev  '»'w  must  be 
filed  by  July  11,  1989. 

David  P.  Howekamp. 

D  rector.  Air  and  Toxics  Division,  Region  9. 

Da'e-  Aof'l  2-   1989 
W-H  Doc  8S-ll-iafl  F:;<'d  S-n-8«:  8:45  ami 
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lER-fRL-35fi9-5i 

Environmental  Impact  Statements; 
AvailatMlity 

Responsible  Agency  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  May  1. 1989  Through 
May  5. 1980  Pursuant  to  40  CFR  1506.9 
EIS  No.  890115.  Final.  AFS.  CA.  Grider 
Fire  Recovery  Project.  1987  August 
thru  October  Grider/Lake  Fire 
Resource  Management  Plan,  Klamath 
National  Forest.  Siskiyou  County,  CA, 
Due:  June  12. 1989,  Contact:  Mark  S 
Chaney  (916)  465-2241 
EIS  No.  890116.  Draft.  FliU .  MO.  Rt-115 
Extension.  1-70  to  MO-94  and  Rt  115/ 
1-70  Interchange  Construction, 
Funding  and  404  Permits.  St.  Charles 
City  and  St.  Peters  City,  St.  Charles 
County.  MO,  Due:  June  30, 1989 
Contact:  Robert  C.  Anderson  {314) 
636-7104. 
EIS  No.  890117.  Draft,  UAF,  MT, 
Malstrom  AFB.  Deployment  of  the 
Second  KC-135R  Air  Refueling 
Squadron.  SOlst  Air  Refueling  Wing 
City  of  Great  Falls.  Cascade  County 
MT.  Due:  June  27. 1989.  Contact:  Lt. 
Col.  Thomas  Bartol  (714)  382-4891. 
EIS  No.  890118.  FSuppl,  COE.  WA, 
Grays  Harbor  Navigation 
Improvement  Project,  Updated 
Description  of  Impacts, 
Implementation,  Chehalis  and 
Hoquiam  Rivers,  Grays  Harbor 
County,  WA,  Due:  June  12. 1989, 
Contact:  Marcia  Geidel  (206)  764-6578 

Amended  Notices 

EIS  No.  890046,  Draft,  AFS.  AK  B  g 
Islands  Management  Area.  Resource 
Management  Plan,  Implementation, 
Hawkins,  Hinchinbrook.  Montague. 
Green,  Little  Green  and  Wooded 
Islands  and  The  Needle.  Prince 
Williams  Sound.  AK.  Due:  May  24. 
1989.  Contact:  Cecil  R.  Kuhn  (907)  271- 
2558.  Published  FR  03-10-89— Review 
period  extended. 


Avefage 
annual  total 
load(MW) 


Total  toad 
(Pefcent) 


1  50  MW 
allocation 


1.1467 

3,183,9 

353.8 


4,6844 


24  48 

67  97 
7,55 


100.00 


367 

102.0 
11.3 

1500 


Dated:  May  9,  1989. 
William  D  Dickerson. 

Deputy  Dirrctor.  O^'ice  of  Federal  Activities. 
\FR  Dor  89-n4:'4  Filed  .^11-89:  8.4.5  am] 
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IER-FRL-3569-6] 


Environmental  Impact  Statements  and 
Regulations;  Avallatrility  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  24.  1989  through  April  28, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076, 

An  explanation  of  the  rating.s  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14.  1989  (.54  FR  15006) 

Draft  EISs 

ERP  No.  LD-AFS-G61032-AR.  Rating 
EC2.  Ozark  National  Forest  Wild  and 
Scenic  River  Study  for  Thirteen  Rivers, 
Designation  or  Nondesignation  into  the 
National  Wild  and  Scenic  River  System, 
Baxter,  Newton.  Franklin.  Pope, 
[ohnsnn.  Searcy  and  Stone,  .AR. 

Summary:  EP.A  expressed 
environmental  concerns  for  the 
proposed  alternative  and  advocates 
recommending  as  many  of  the  13 
streams  studies  for  Federal  designation 
as  wild  and  scenic  as  possible.  EPA 
requested  additional  information  to 
strengthen  the  final  EIS  and  to  clarify 

the  Forest  Service  rationale  for  selection 

of  their  preferred  alternative. 
ERP  No.  D-AFS-L8200&-ID,  Rating 

EC2.  Idaho  Panhandle  National  Forests. 

Weed  Pest  Management  Plan. 

Implementation.  Benewah,  Bonner. 

Boundary,  Kootenai  and  Shoshone 

Counties,  ID 

Summary  EPA  has  requested 

additional  information  on  ground  and 

surface  water  effects  and  monitoring  of 

the  draft  Weed  Managem.ent  Program 

implementation. 


ERP  No.  D-FAA-151008-CO,  Rating 
EC2.  New  Denver  Airport  Development, 
Construction  and  Operation  Plan  for 
Replacement  of  the  Stapleton 
International  Airport,  Approval  and 
Funding,  Denver  County.  Co. 

Summary:  EPA  expressed  concern 
regarding  air,  water  quality  and  noise 
impacts,  EPA  requested  'hat  the  final 
EIS  include  carbon  m.onoxide  hot-spot 
modeling/monitoring,  detailed 
wasterwater  and  storm  water  plans  and 
specific  FAA  noise  mitigations 
commitment. 

Final  EISs 

ERP  No.  F-BLM-Lb5082-OR.  Western 
Oregon  Program,  Management  of 
Competing  Vegetation,  implementation. 
OR. 

Summary:  EPA  continues  to  have 
concerns  relating  to  the  risks  of  using 
herbicides,  especially  those  that  ai-e 
persistent  and  are  known  to  migrate 
through  soil  into  ground  water.  A 
commitment  to  using  available 
techniques  for  evaluating  and  mitigating 
impacts  such  as  ground  water  and 
health  effects  in  individual  projects 
should  satisfy  our  environmental 
concerns. 

ERP  No.  F-FHW-L40153-OR,  North 
Roseburg  Interchange/I-5  Construction, 
1-5  to  Oakland-Shady  Highway, 
Fund'ng,  Douglas  County,  OR. 

Summar}-:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  the  agency. 

ERP.  No.  F-FHW-U0158-OR.  0R-i2/ 
Coos  Bav./Roseburg  Highway  Widening 
and  Realignment,  Cedar  Point  Road  to 
Main  Street,  Funding  and  404  Permit. 
City  of  Coquille.  Coos  County,  OR. 

Sur.imary:  EPA  has  concerns  about 
the  impacts  of  the  preferred  alternative 
on  wetlands.  EPA  would,  however,  have 
no  objections  to  this  alternative  as  long 
as  the  wetland  mitigation  plan, 
summarized  in  this  document  is  strictly 
followed. 

Regalations 

ERP  No.  RR-FEM-At)61ti9-00.  44  CFR 
352;  Commercial  Nuclear  Power  Plants: 
Emergency  Preparedness  Planning:  Final 
Rule  (Docket  No.  3.52  I.NT)  (54  FR  8512). 

Summary:  EP.A  requested  clarification 
of  how  the  expenses  of  federal  agencies 
under  this  rule  would  be  reimbursed. 

Dated:  May  9.  1989 
William  D.  Dickerson, 

Denuty  Drec'or.  Office  of  Federal  Acth'ities. 
(FT  Doc  89-1 1475  Filed  5-11-89:  8:45  am] 
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IOPTS-00099;  FRL-3570-1 ! 

Biotectinoiogy  Science  Advisory 
Committee;  Sutwommittee  on 
Biotechnology  Health;  Open  Meeting 

AGENCY:  Environmental  Protection 

Agenry  (EPA). 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  There  will  be  a  1-day  meeting 

of  the  Biotechnology  Science  Advisory 
Committee:  Subcommittee  on 
Biotechnology  Health.  The  meeting  will 
be  open  to  the  public.  The  Subcommittee 
will  discuss  health  research  needs  for 
environmental  biotechnology  risk 
assessment,  review  research  efforts 
conducted  within  EPA's  current 
biotechnology  research  program,  and 
assist  in  designing  a  research  strategy 
for  a  biotechnology  health  research 
program  in  EPA. 

DATE:  The  meeting  will  be  held  on 
Friday.  June  2. 1989.  starting  at  9  a.m. 
and  ending  at  approximately  5  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
The  Embassy  Suites  Hotel,  1300 
Jefferson  Davis  Highway.  Arlington.  VA 

22202 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M  Stahl,  Dt.-  ■    ■    i  SCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB^4.  401  M  St., 
SW..  Washington.  DC  20460.  Telephone: 
(202)  544-1404,  TDD;  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 
Attendance  by  'he  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meeting  at  a  later  date. 

Dated:  May  8. 1989. 
Victor  J.  Kinun, 

Acting  Assistant  Administrator,  for  Pesticides 

and  Toxic  Substances. 

[FR  Doc.  89-11482  Filed  5-11-89;  8:45  am] 
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(FRL-3570-3) 

Science  Advisory  Board, 
Envi'onmental  Effects.  Transport  and 
Fate  Committee,  Amendment  to 
Motion  of  Open  Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92^63. 
notice  is  hereby  given  of  an  addition  to 
the  agenda  of  the  Environmental  Effects, 
Transport  and  Fate  Committee  (EETFC) 
meeting  to  be  held  May  15-16. 1989.  The 
meeting  will  begin  at  (9:00  a.m.  and  will 
be  held  in  the  Stouffer  Concourse  Hotel. 
9801  Natural  Bridge  Road.  St.  Louis.  MO 
63134.  The  meeting  will  adjourn 
approxi.Tiafely  12:00  p.m.  on  May  16, 


1989.  The  original  Federal  Register 
Notice  appeared  on  May  3, 1989. 

The  Agenda  is  expanded  to  include 
consideration  of  a  protocol  under 
consideration  by  the  Agency  which 
would  address  remediation  of  the  Exxon 
Valdez  oil  spill  which  occurred  March 
24, 1989  in  Alaska's  Prince  William 
Sound.  This  protocol  will  be  reviewed 
by  a  Subcommittee  of  the  Science 
Advisory  Board  which  will  convene  as 
part  of  the  EETFC  meeting.  For  further 
information,  please  contact  Ms.  Janis 
Kurtz,  Executive  Secretary,  EETFC. 
Science  Advisory  Board  on  (202)  382- 
2552. 

Dated:  May  5. 1989. 

A.  Robert  FUak, 

Acting  Deputy  Director.  Science  Advisory- 
Board. 

[FR  Doc.  89-11578  Filed  5-11-89:  8;45  am) 
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lOPP    'OOO'sO   FnL,.-3570-21 

Chernicai  Waste  M,:3'iagement; 
Transter  ol  Data 

AGENCY:  Environmental  Protection 

\;'.nry  (EPA). 

ACT  on:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Chemical  Waste 
Management  (CWM),  of  Oak  Brook. 
Illinois,  has  been  awarded  an  EPA 
contract  for  the  disposal  of  dinoseb.  a 
suspended  and  canceled  pesticide  for 
which  EPA  has  disposal  responsibility 
under  section  19  of  FIFRA  (prior  to  the 
FIFRA  amendments  of  1988).  This  work 
will  be  done  for  the  Office  of  Pesticide 
Programs,  and  will  require  access  to 
certain  information  submitted  to  EPA 
under  FIFRA  and  FFDCA.  This 
information  may  have  been  claimed  as 
confidential  business  information  (CBI) 
by  submitters.  This  information  will  be 
transferred  to  CWM  as  authorized  by  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
This  transfer  will  enable  CWM  to  fulfill 
the  obligations  of  the  contract.  This 
notice  informs  persons  who  have 
submitted  information  to  EPA  under 
FIFRA  and  FFDCA  of  the  transfer. 
DATE:  CWM  will  be  given  access  to  this 
information  no  sooner  than  Mav  17. 
1989. 
f  O  R  "■■  t,  B '  M  f  R  I  tv  r  0  '■  V  t  T  <  0  N  C  ONTACT: 

by  mail;  (_a:nenne  b.  Urimes.  Program 
Management  and  Support  Division 
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FEDERAL  COMMUNICATIONS 
COMMISSION 
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20641 


Maritime  Com.mission,  Washingtoii,  UC 
20573.  within  10  days  after  the  dale  of 


Transatlantic  was  said  to  be  bareboat 
chartering  that  vessel  from  December  1, 

.loot    4l..»..»l.  14. ..»U  0.1     4rw.i     'FU^   D^t.m.. 


determine  whether  and  m  vkhal  amuuiU 
civil  penalties  should  be  assessed  and 


,_J  J.  -;„• 
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20641 


(H7502C),  Office  of  Pest ;cide  Prdsranis, 
Environmental  Protection  Arphcv  401  M 
St    SW  .  Washington.  DC  20460 

Office  location  and  telephone  number 
Rm  212.  CM  »2.  1921  lefferson  Da\is 
Highway,  Arlington,  VA  ['03)  557^460 

SUPPLEMENTAMV  INFORMATION:  Under 
Contract  No  68-D9-0020.  CWM  will  be 
disposing  of  the  stocks  of  suspended 
and  canceled  dinoseb  products,  for 
which  EPA  IS  responsible,  through  high 
temperature  incineration.  The  contract 
dlso  requires  disposal  of  all  rinsate. 
containers  and  contaminated  materials 
resulting  from  the  disposal  and  any 
decontamination  activities.  In  order  to 
meet  the  obiectives  of  this  contract. 
CWM  will  need  complete  information 
on  product  formulations 

The  Office  of  Pesticide  Programs  has 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA.  in 
that  under  section  19,  the  Agency  has 
disposal  responsibility  for  dinoseb. 
Some  of  this  information  may  be 
entitled  to  confidential  treatment  This 
information  has  been  submitted  to  EP.A 
under  sections  3.  6.  and  7  of  FIFRA  and 
obtained  under  sections  408  and  4()9  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(31  and  2.308(iH2). 
CWM  shall  not  use  the  information  for 
any  purpose  other  than  purpose(sl 
specified  in  the  contract;  shall  not 
disclose  the  information  in  any  form  to  a 
third  party  without  prior  wntten 
approval  from  the  Agency  or  affected 
business;  and  shall  require  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  (he 
information  from  unauthorized  release 
In  addition.  CWM  is  required  to  submit 
for  EPA  approval  a  security  plan  in 
accordance  with  the  FIFT^A  Information 
Se(,unty  Manual  under  which  any  CBi 
will  be  secured  and  protected  against 
unauthorized  release  or  comprnmise,  Nu 
information  will  be  provided  to  CWM 
until  the  above  requirements  have  been 
fully  satisfied.  Records  of  informatuin 
provided  to  CWM  will  he  maintained  by 
the  Project  Officer  for  this  contractor  in 
EPAs  Office  of  Pesticide  Programs  All 
information  supplied  to  CWM  by  EP.-\ 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  at  the 
conclusion  of  the  contract. 

Ddicd;Mdy  4,  1989  j 

Oougla«  D.  Campt. 

!)  -"cior,  Otfu  e  u'  pHUticide  Pwsirama. 
ire  Doc.  89-n-Wl  Filed  5-n-««  fl  4S  iim| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  tor  Consolidated  Hearing; 
Virgil  L.  Pearman,  et  al. 

(Edilorial  Note  This  is  a  republication  of  a 

document  which  w.is  printed  in  the  issue  of 
April  24.  1969  al  page  16404.  That  issue's 
table  of  contents  mistakenly  listed  the  entry 
fiv  the  document  under  the  Federal  Energy 
Rpsulatnry  Commission  ) 

1    [he  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  three  new  FM  stations 

I. 


III. 


A;,p'>car'l  ';it>   and 
state 

Filets. 

MM 

Docket 

1^ 

*  V"-gii  L  Peaff^a". 

Sadctitl,  KY 
9  AS8 

B'oadcastifig.  inc 

naclcii«  KY 
C  EiizaCetMown 

Broadcasting  Co . 

irc    nadctf«  KY. 

BPH-871110MK 

BPW^7i'iOMU... 

3PH--8^"")NG... 

89-82 

Issue  Heading  and  Applicants 

1   Air  HdZdfd  B 

2.  Comparative,  A.  B,  C 

3.  Ultimate.  A.  B.  C 

II 


AooScant.  c»v  aiv! 

MM 

F'le  No 

Docket 

5iaie 

No 

A  Nancv  C  Hart; 

BPH-«70330MF . . 

89-81 

Aubefry  CA. 

B   Mirror 

BPH-870331OE.... 

Bfoadcasang  Coa> 

Auberry,  CA. 

C  jan>es  K  ZaTin. 

BPH-870331OS.... 

AuCefV   CA 

D  SharryW  G  Oxjng 

BPH-a70331OZ.... 

Euricfi  and  floben 

Eunch  d/b/a 

Mour^tain  Atf 

3'oadcasting, 

Auhefv   CA 

t   Enc  "   Miidinq 

BPH-670331PI.... 

A.jbsr-v,  CA 

F  Cat'ia"na  ^cxj'sj 

BPH-«7040aKC... 

Os&Of    Auber-v 

1 

CA 

G  Gary  E  W.ilsoo; 
Aubefty.  CA. 

BPH-870331ON' 

(awMMd 

herein).. 

Issue  Heading  and  Applicants 

1.  Financial.  E 

2.  Comparative,  A-F 

3.  liitifliate,  A-F 


Applicant,  city,  and 
state 


File  No 


MM 

Docket 

No. 


A  HFi  Associates, 

Ithaca.  NY 
B  Famdy  Lile 

Ministnes  Radio. 

inc  ,  Spencer,  NY 


BPED- 

861229MA 
BPED- 
'      870e06MB 


89-83 


/s<;ijs  Heeding  and  Applicant 

1  Financial.  A 

2.  307(b)— Noncommercial  Educalional,  A,  B 

3  Contingent  Comparative,  A.  B 

4,  Cltimate.  A.  B 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicants 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  the  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  the  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
VV.  |aa  Gay. 

Assistant  Chief.  Audio  Services  Division, 

Muss  Media  Bureau. 

[FR  Doc.  89-11538  Filed  5-11-89;  B;45  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreements)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 


Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  d.iie  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572. BOJ  iJ  Title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  A'o.;  224-2(X)-43 

T:tie:  Virginia  Internationa!  lerminals 
Agreement. 

Parlies:  Virginia  International 
Terminals,  Inc.,  Trans  Freight  Lines 
(TFL),  Nedlloyd  Lines  (Nedlloyd). 

Synopsis:  The  Agreement  provides 
that  TFL  and  Nedlloyd  will  have 
nonexclusive  use  of  marine  terminal 
facilities  at  the  Portsmouth  Marine 
Terminal  and  will  receive  free  wharfage 
for  all  annual  tonnage  over  250.000  tons 
if  certain  annual  tonnage  requirements 
are  met.  The  Agreement  also  provides 
TFL  and  Nedlloyd  with  reduced  dockage 
rates.  The  Agreement's  term  is  for  three 
years. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C.  Polking, 

Secretary. 

Dated:  May  8,  1989. 
ire  Doc.  89-11429  Filed  5-11-89:  8;45  am] 
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(Docket  No.  69-11] 

American  Star  Lines,  Inc.,  et  al.;  Order 
of  Investigation  and  Hearing  on 
Possible  Violations  of  Passenger 
Vessel  Certification  Requirements 

This  proceeding  is  instituted  pursuanl 
to  section  3  of  Pub.  L.  89-777,  46  U.S.C. 
app.  817e;  section  22  of  the  Shipping  Act. 
1916.  46  U.S.C.  app.  821;  and  the 
Commission's  regulations  at  46  CFR  Part 
540. 

National  Transatlantic  Lines  of 
Greece  S.A.  ("National  Transatlantic  "1 
is  a  Panamanian  corporation  organized 
on  March  23,  1987,  to  charter  passenger 
vessels  and  operate  a  cruise  schedule 
through  its  agent,  American  Star  Lines. 
Inc.  ("ASL").  a  Delaware  corporation 
with  principal  offices  in  .New  York  Cit\ 
Dimitri  Anninos  is  the  President.  Chief 
Executive  Officer  and  sole  stockholder 
of  ASL.  National  Transatlantic  does 
business  under  the  trade  name 
American  Star  Lines. 

On  April  21, 1987,  National 
Transatlantic  and  ASL  filed  an 
application  with  the  Commission  for  a 
Certificate  (Performance)  to  rover 
cruises  of  the  vessel  Belsy  Ross 
scheduled  out  of  Fort  Lauderdale. 
Florida,  commencing  in  1988.  National 


Transatlantic  was  said  to  be  bareboat 
chartering  that  vessel  from  December  1, 
1987,  through  March  31, 1991.  The  Betsy 
Ross  was  described  as  having  berth  or 
stateroom  accomm.odations  for  380 
passengers  The  application  was  signed 
by  Dimitri  Anninos,  as  president  of  ASL. 
on  behalf  of  and  as  agent  for  National 
Translantic  Lines  of  Greece  S.A.*  No 
performance  guarantee  or  other 
evidence  of  financial  responsibility 
accompanied  the  application  nor  was 
any  such  evidence  filed  subsequent  to 
that  application.  No  certificate 
(Performance)  was  issued  for  any  cruise 
of  the  Betsy  Ross. 

It  appears  that  under  the  direction  of 
Dimitri  Annir.o.s.  Ndtional  Transatlantic 
and  ADSL  advertised  cruises  of  the 
Betsy  Ross  out  of  Fort  Lauderdale. 
Florida,  in  several  trade  publications 
and  newspapers,  in  a  brochure 
distnbuled  to  the  travel  industry,  and  by 
solicilHtion  to  several  university  alumni 
associations  during  198"  and  1988.  In 
addition.  National  Transatlantic  and 
ASL  apparently  booked  in  excess  of  one 
hundred  passengers  for  cruises 
scheduled  to  depart  Fort  Lauderdale. 
Florida,  in  February  and  March,  1988. 
National  Transatlantic  and  ASL 
allegedly  collected  more  than 
S117.000.00  in  fares  and  deposits  for 
those  cruises  which  were  subsequently 
canceled 

It  appears,  therefore,  that  .National 
Transatlantic.  ASL.  and  Dimitri 
Anninos,  have  arranged,  offered  and 
advertised,  and  collected  fares  and 
deposits  for,  cruises  on  the  Rrtsv  Ross 
out  of  a  US.  port  without  first  having 
obtained  a  Certificate  (Performance) 
from  the  Commission  in  \io!ation  of 
s^ection  3(a)  of  Pub.  L.  89-777  and  the 
Commission  s  regulations  at  46  CFR 
540.3 

No^^,  therefore,  it  is  ordered.  That 
pursuant  to  section  3  of  Pub.  L.  89-777, 
section  22  of  the  Shipping  Act.  1916,  and 
46  CFR  Pdrt  540.  a  proceeding  is  hereby 
instituted  to  detemiine  whether  National 
Transatlantic  ASL  and  Dimitri  Anninos, 
or  any  or  either  of  them,  violated  section 
3(a)  of  Pub  L.  89-777  or  the 
Commission  s  regulations  at  46  CFR 
540.3  during  the  period  January  7, 1987  to 
lunp  29,  19fl«. 

it  IK  funhpr  urcer^'ii  i'hat  if  National 
Transatlantic,  ASL  and  Dimitri  Anninos, 
or  any  or  either  of  them,  are  found  to 
have  violated  Pub.  L  a4-777  or  46  CFR 
Part  540,  then  this  pro< rt  ding  shall  also 


'  The  oneinal  n,ime  of  the  cruise  operdtor  was 
"National  TrdnsalUntic  Maiilime  Lines  of  Greece 
S.A."  On  March  31. 1987.  the  name  was  chantted  lo 
"Naltonal  Transallantic  Lineii  uf  Greece  S.A."  The 
appiicBlKin  erroneously  conlained  (he  original 
mi  me. 


determine  whether  and  in  whai  dmounl 
civil  penalties  should  be  assessed  and 
whether  a  cease  and  desist  order  should 
be  entered; 

//  is  further  ordered.  Thai  this  matter 
be  assigned  for  public  hearing  before  an 
Administrative  Law  Judge  of  the 
Commission's  Office  of  Administrative 
Law  Judges  at  a  date  and  place  to  be 
determined  by  the  Administrative  Law 
judge  in  compliance  with  Rule  61  of  the 
Commissiort  s  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of 
sworn  statements,  affidavits, 
depostions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record: 

//  is  further  ordered.  That  National 
Transatlantic  Lines  of  Greece  S.A., 
American  Star  Lanes.  Inc..  and  Dimitri 
Anninos  are  designated  respondents  in 
this  proceeding; 

//  is  further  ordered.  That  the 
Commissions  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding: 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  copies  be  served  upon  all 
parties  of  record: 

//  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.72: 

//  is  further  ordered.  That  all  future 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

//  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.118.  and  shall  be 
served  on  parties  of  record; 

//  is  further  ordered.  That  pursuant  lo 
Rule  61  of  the  Commission's  Rules  of 
Practice  and  Procedure.  46  CFR  502.61. 
the  initial  decision  of  the  Administrative 
Law  Judge  shall  be  issued  by  May  4, 
1990,  and  the  final  decision  of  the 
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Commission  shall  be  issued  by 
September  4,  1990. 

By  Ihe  &jmniission 
loMph  C.  Polking. 
Secretary 
|FR  Doc.  89-1  UU  Fi  Hii  3-1 1-89;  8:45  am  I 
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Agr««m«nt(t)  Fil«d 

The  Federal  Mdnfime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreenient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Comnisston.  1 100  L  Street. 
.\'W..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  Title 
46  of  the  Code  of  Federal  R.i«,::.i'ions. 
Interested  persons  should  .  onsult  this 
section  bffore  co.Tim  ;ti.:  ,i',n!^  with  the 
Commission  re^ardina  a  p-'r.ding 
agreement 

Agrcen>'r:  Xu  212-010027-022. 

Title:  Br  i.:r/ 1;  S  .Atlantic  Coast 
.•\greemer.t 

Partus 

Compa-^h;.)  de  Navegacao  Lloyd 
Brasi'piru  Companhia  de 
.\avei;  icao  Maritima  Netumar 

A.T'>r!t.i":  Tr-in^port  Lines.  Inc. 

.A/S  Kii-  (ns  Redt;ri 

Empresa  Lineas  Maritimas  Argentinas 
S/ A  I14A.  Bofacchi  S.A.  de 
Navega.-ion  C.FI.I. 

Van  Nieveit.  Goudriaan  and  Co..  B.V. 

Synops:s:  The  proposed  modification 
would  exclude  Vegetable  Oil  in  deep 
tanks  from  the  cargoes  subject  to  the 
pool,  and  would  extend  the  special 
canning  adjustment  for  Wheels  for 
Automobiles  until  .November  1. 1989. 

Agrvement  No:  217-011238. 

Title:  Canadian  Transport  Company 
Limited/Star  Shipping  A/S  Container 
Space  Charter  Agreement. 

Parties: 

Canadian  Transport  Company  Ltd., 
Star  Shipping  A/S. 

Synopsis:  The  proposed  Agreement 
would  provide  for  successive  one-way 
space  charters  by  Star  Shipping  A/S  on 
vessels  of  Canadian  Transport  Co.  Ltd.. 
in  the  westbound  trade  from  ports  in 
.Northwest  Europe  to  ports  on  the  west 
coast  of  the  United  States. 


By  Order  of  the  Federal  .Maritime 
Commission 
|06«ph  C.  Polking. 
Secretary. 

Dated:  May  9. 1969. 
(PR  Doc.  89-11430  Filed  5-ll-fl9;  8:45  am| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
IDocketNo  89N-0165J 

Animal  Drug  Export;  Yohimbine 
Injectable 

AGENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Vet-A-Mix.  Inc..  has  filed  an 
application  requesting  approval  for  the 
export  to  Canada  of  the  animal  drug 
Yobine™  (yohimbine)  Injectable  for  use 
in  Joys 

ADDRESS:  Relevant  information  un  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rni. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  animal  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  E.  Barlolumeu.  Center  fur 
Veterinary  Medicine  (HFC-142).  Food 
and  Drug  Administration,  5600  Fisht-rs 
Lane.  Rockville.  MD  20857.  )i)l-i4  ?- 
2855 

SUPPLEMENTARY  INFORMATION:  Ihe  Drug 

Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 


the  agency  is  providing  notice  that  Vel- 
A-Mix,  Inc..  604  West  Thomas.  P.O.  Box 
A.  Shenandoah,  lA  50601,  has  filed  an 
application  requesting  approval  for  the 
export  to  Canada  of  the  animal  drug 
Yobine'''^  (yohimbine)  Injectable.  The 
drug  is  used  in  dogs  to  reverse  the 
effects  of  xylazine  and  as  an  antidote 
for  overdoses  of  xylazine.  The 
application  was  received  and  filed  in  the 
Center  for  Veterinary  Medicine  on  April 
26.  1989.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  May  22, 1989. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  dining 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L.  99-660  (21  U.S.C.  382)]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

D;ited:May  1.1989. 
Robert  C.  Livingston, 

Deputy  Director.  Office  of  New  .■\nimal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Doc.  89-11380  Filed  5-11-89:  8  45  am) 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Priority  for  Nursing 
Education  Opportunities  for 
Individuals  from  Disadvantaged 
Backgrounds 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  will  be 
accepted  for  grants  for  .Nursing 
Education  Opportunities  for  Individuals 
from  Disadvantaged  Backgrounds 
authorized  by  section  827,  Title  VIII  of 
the  Public  Health  Service  Act  and 
invites  comments  on  the  proposed 
funding  priority  stated  below. 

Section  827  of  the  Public  Health 
Service  .'\ct  authorizes  grants  to 


increase  opportunities  for  individuals 
from  disadvantaged  backgrounds  to 
pursue  a  nursing  education.  This 
provision  was  previously  provided 
under  Purpose  1,  Nursing  Special 
Projects,  section  820  of  the  PHS  Act. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  fur  this  purpose,  they 
can  be  awarded  in  a  timely  fashion. 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Grants  may  be  awarded  to  eligible 
applicants  to  meet  the  costs  uf  special 
projects  to  increase  nursing  education 
opportunities  for  individuals  from 
disadvantaged  backgrounds: 

1.  By  identifying,  recruiting  and 
selecting  such  individuals: 

2.  By  facilitating  the  entry  of  such 
individuals  into  schools  of  nursing: 

3.  By  providing  counseling  or  other 
services  designed  to  assist  such 
individuals  to  complete  their  nursing 
education: 

4.  By  providing,  for  a  period  prior  to 
the  entry  of  such  individuals  into  the 
regular  course  of  education  at  a  school 
of  nursing,  preliminary  education 
designed  to  assist  them  to  complete 
successfully  such  regular  course  of 
education; 

5  By  paying  such  stipends  as  the 
Secretary  may  determine  for  such 
individuals  for  any  period  of  nursing 
education; 

6-  By  publicizing  especially  to  lif;ensed 
\nrational  or  practical  nurses,  existing 
sources  of  financial  aid  available  to 
persons  enrolled  in  schools  of  nursing  or 
who  are  undertaking  training  necessary 
to  qualify  them  to  enroll  in  such  schools, 
and 

7.  By  providing  training,  information 
or  advice  to  the  faculty  of  such  schools 
with  the  respect  to  encouraging  such 
individuals  to  complete  the  programs  of 
nursing  education  in  which  the 
individuals  are  enrolled. 

Public  and  nonprofit  private  schools 
of  nursing  and  other  public  or  nonprofit 
private  entities  are  eligible  for  grant 
support. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria. 

(1)  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 


1 2)  The  potential  effectiveness  of  the 
proposed  project  in  carrinng  out  such 
purposes: 

(3)  The  Hdmini.str.<tive  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

(4)  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

(5|  The  qualifications  of  the  project 
director  and  proposed  staff; 

(6)  The  reasonableness  of  the 
proposed  budget  in  relatirm  to  the 
proposed  project:  and 

(71  The  potential  of  the  project  to 
continue  on  a  sell-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria 

3.  Special  cimsiderations — 
enhanceme.Tt  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern 

Proposed  Funding  Prioritv  for  Fiscal 
Year  1990 

In  determining  the  order  of  funding  of 
approved  applications,  it  is  proposed  to 
give  a  funding  prioiity  to: 

Applications  from  nursing  schools 
that  have  a  minority  and  low  income 
student  enrollment  of  35  percent  or 
more,  or  can  document  a  20  percent 
annual  increase  in  the  number  of 
minority  and  low  income  students 
matriculating  into  the  nursing  major  for 
the  past  three  years. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  impkmen!  any  changes  for  the 
Fiscal  Year  1990  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  June  12,  1989  will  be  considered 
before  the  final  funding  priority  is 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  whether  the 
funding  priority  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director.  Division  of 
Nursing,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building. 


Room  5C-26,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (D-19).  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lane.  Room  aC-2Z  Rockville. 
Mayland  20857.  Telephone:  (301)  443- 
6915. 

Application  materials  should  also  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Should  additional  programmatic 
information  be  required,  please  contact: 
Division  of  Nursing.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Room  5C-14.  Rockville.  Mayland 
20857.  Telephone:  (301)  443-5763. 

The  standard  application  form  PHS 
602S-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  Clearance 
number  is  0915-OOSO  Multiple  review 
cycles  are  held  annually.  The 
application  deadline  dates  for  Fiscal 
Year  1990  funding  are  )uly  1  and 
October  1. 1989. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Any  application  not  meeting 
particular  deadline  will  be  reviewed 
with  applications  meeting  the 
subsequent  deadline. 

This  program  is  listed  at  13.178  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  Part  100). 
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recei\ed  at  or  pnor  to  9:00  am  on  June 
1. 1989,  shall  be  considered  as 


thickness.  This  tract  contains  an 
estimated  6  million  tons  of  recoverable 
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Daled:  May  8,  1989 
|ohn  H.  Kelso.  I 

■K7;;)^  AJrr<:jifslrator. 

|FR  Doc  89-11440  Filed  5-11-89;  845  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

IDocktt  No.  0-«9-«97;  FR-26371 

De<egation  of  Authority  to  Assistant 
Secretary  for  Public  and  Indian 
Housing  With  Respect  to  Ceiling  Rents 
for  Public  and  Indian  Housing 

agency:  Office  of  the  Secretary.  HUD. 
action:  Notice  of  delegation  of 
authority. 

SUMMARV:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  the  authority  to 
redelegate  to  other  employees  of  the 
Department  the  authority  to  waive  the 
provisions  of  24  CFR  91 3.107  for  the 
purpose  of  approving  the  establishment 
of  ceiling  rents  in  public  and  Indian 
rental  housing  projects,  in  accordance 
vMth  section  31a)|2)  of  the  U.S.  Housing 
.Act  of  1937  (42  US.C,  1437a). 
EFFECTIVE  DATE:  May  8.  198«. 
FO«  FURTHER  INFORMATION  CONTACT: 
Thomas  Sherman.  Acting  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Room  4100.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW,  Washington.  DC  20410:  telephone 
1202)  755-0950.  [This  is  not  a  toll-free 
number) 

SUPPtEMENTARV  INFORMATION:  Or. 

September  7,  1983.  the  Secretary  of 
Housing  and  Urban  Development  (the 
Secretary)  transferred  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
(the  Assistant  Secretary)  the  au'hnnty 
previously  delegated  to  the  .Assistant 
Secretary  for  Housing-Federal  HousinR 
Commissioner  with  respect  to  all  public 
and  Indian  housing  programs 
administejed  under  the  United  States 
Housing  Act  of  1937  (1937  Act)  (See  48 
FR  41097  (Sept.  13.  1983))  Th"  authority 
transferred  excluded  the  authority  to 
redelegate  authority  to  issue  rules  and 
regulations  or  to  waive  rules  and 
regulations  under  the  programs 

Section  102(a)  of  the  Housing  and 
Community  Development  Act  of  1987 
amended  section  3(a)  of  the  1937  .Act  to 
allow  public  housing  agencies  (PH.As) 
.-ind  Indian  Housing  Authorities  (IHAs) 
to  establish,  with  approval  by  the 
Secretary,  a  cap  on  rents,  or  ceihng 
rents,  in  public  and  Indian  rental 


housing  projects  owned  and  operated  by 
the  PHAs  and  IH.-Xs.  On  March  15, 1989," 
HUD  published  two  Notices  stating  its 
policy  on  allowing  PHAs  and  IHAs  to 
apply  to  HUD  for  a  waiver  of  the 
income-based  rent  provisons  of 
§  913.107  and  for  permission  to  adopt 
ceiling  rents  for  projects  owned  and 
operated  by  the  PHAs  and  IHAs  (54  FR 
10730  and  10733).  The  Notices  provide 
for  approval  of  ceiling  rent  applications 
by  HUD  Field  Offices,  which  requires 
the  authority  to  waive  the  provsions  of 
§  913.107. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Delegation  of  .Authority 

This  delegation  amends  Section  C|2]  of  the 
Delegation  of  Authority  of  September  7. 1983 
(48  FR  41097  (Sept.  13. 1983))  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing  to 
read  as  follows: 
*         ♦         »         *         • 

(2)  Waive  rules  and  regulations;  Providnd. 
however,  that  the  Assistant  Secretary  for 
Public  and  Indian  Housing  is  authonzed  to 
redelegate  to  employees  of  the  Department 
the  power  to  waive  the  income  based  rent 
provisions  of  24  CFR  913  107  for  the  purpose 
of  granting  permission  to  PHAs  nnd  IHAs  to 
adopt  ceiling  rents  for  public  Hnd  Indian 
rental  housing  projects  owned  and  opernied 
by  the  PHAs  and  WAs  in  dLtordance  with 
the  provisions  of  section  3(a)(2|  of  the  United 
States  Housing  Act  of  1937  and  the  Notices 
published  on  March  15. 1989  at  54  FR  10730 
and  10733. 

(Sees.  5(a).  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  USC  3534(8). 
3535(d).) 

Dated:  May  a  1989. 
|acii  Kemp, 

Secretary  of  Housing  and  Urban 
Development. 
[FR  Doc.  89-11437  Filed  5-11-89:  8:45  am| 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  D-89-898;  FR-26381 

Redelegation  of  Authority  From  the 
Assistant  Secretary  tor  Public  and 
Indian  Housing  to  Regional 
Administrators  and  Others  With 
Respect  to  Ceiling  Rents  In  Public  and 
Indian  Rental  Housing  Projects 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  This  Notice  is  to  announce 

the  redelegation  of  authority  from  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  to  Department  of 


Housing  and  Urban  Development 
Regional  Administrators  and  Deputy 
Regional  Administrators  to  waive  tlie 
provisions  of  24  CFR  913.107  for  the 
purpose  of  approving  the  establishment 
of  ceiling  rents  in  public  and  Indian 
rental  housing  projects,  in  accordance 
with  section  3(a)(2)  of  the  U.S.  Housing 
Art  of  1937  (42  U.S.C.  1437a). 

EFFECTIVE  DATE:  May  8. 1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Sherman,  Acting  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing,  Room  4100, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
755-0950.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

September  7.  1983,  the  Secretary  of 
Housing  and  Urban  Development  (the 
Secretary)  transferred  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
(the  Assistant  Secretary)  the  authority 
previously  delegated  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  with  respect  to  all  public 
and  Indian  housing  programs 
administered  under  the  United  States 
Housing  Act  of  1937  (1937  Act).  (See  48 
FR  41097  (Sept.  13,  1983).)  The  authority 
transferred  excluded  the  authority  to 
redelegate  authority  to  issue  rules  and 
regulations  or  to  waive  rules  and 
regulations  under  the  programs. 

On  May  8, 1989.  the  Secretary 
delegated  the  authority  to  the  Assistant 
Secretary  to  redelegate  the  authority  to 
waive  the  Department's  regulation  at  24 
CFR  913.107  for  the  purpose  of 
approving  the  establishment  of  ceiling 
rents  in  public  and  Indian  housing 
projects  upon  application  by  public 
housing  agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs)  to  adopt 
ceiling  rents  in  projects  owned  and 
operated  by  the  PHAs  and  IHAs.  (See 
publication  elsewhere  in  today's  Federal 
Register. 

Accordingly,  the  redelegation  of 
authority  to  Regional  Administrators 
and  Deputy  Regional  Administrators, 
published  at  35  FR  16105  (Oct.  14,  1970), 
as  amended  at  35  FR  17964,  36  FR  21298, 
37  FR  9048,  37  FR  12420,  and  45  FR 
54143,  is  further  amended  to  add  the 
following  provisions  to  Section  A. 
paragraph  8: 

Delegation  of  Authority 
•  ♦  ♦  »  * 

d  Waive  rules  and  regulations;  Provided 
that  Department  Regional  Administrators  and 
Deputy  Regional  Administrators  are 
authorized  to  waive  the  income-based  rent 
provision  of  24  CFR  913.107  for  the  purpose  of 
approving  the  establishment  of  ceiling  rents 


in  public  and  Indiun  housing  projects  upon 
application  by  PHAs  and  lllAs  to  adopt 
ceiling  rents  in  projects  owned  and  operated 
by  the  PHAs  and  IHAs,  in  accordance  witli 
section  3(a)(2)  of  the  U.S.  Housing  Act  of 
1937:  Provided,  further  that  Regional 
Administrators  and  Deputy  Regional 
Administrators  are  authorized  to  redelegate 
the  authority  granted  by  this  paragraph  to 
Field  Office  Managers  and  Deputy  Field 
Office  Managers  of  Category  A  and  Category 
B  offices.  Regional  Directors  for  Public 
Housing  in  collocated  offices,  and  Directors 
of  Offices  of  Indian  Programs. 

Daled:  May  8,  1989 
Thomas  Sherman, 

Acting  General  Deputy.  .Assistant  Secretary 
for  Public  and  Indian  Housing. 
(FR  Doc  89-11438  Filed  5-11-89;  8:45  am] 
BILLING  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-940-09-4212-11;  U-42757) 

Termination  of  Recreation  and  Public 
Purpose  Classification;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates 
Recreation  and  Public  Purpose 
Classification  affecting  400.56  acres  in 
Sanpete  County  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Barnes,  BLM  Utah  State  Office.  324 
South  State  Street,  Suite  301,  Salt  Lake 
City,  Utah  84111-2303,  (801)  539-4119. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the 
Recreation  and  Public  Purpose  Act  of 
June  14. 1926,  as  amended;  43  USC  869. 
869-4,  it  is  ordered  as  follows: 

1.  Pursuant  to  43  CFR  2091.7-l(b)(l) 
and  the  authority  delegated  to  me  by 
BLM  Manual  section  1203  (48  FR  85)".  the 
classification  decision  U-42757  dated 
November  2, 1980.  which  classified 
500.56  acres  of  public  land  as  suitable 
for  recreation  and  public  purposes  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Salt  Lake  Meridian 

'r   lie    p    T  p 

S.-c  1.  Lots.  2.  3,  4.  SViN'A,  NW'ASW'/i 

and.\>'LSEV4. 

The  area  described  contains  400.56  acres 
located  in  Sanpete  County. 

2.  At  9:00  a.m.  on  June  1, 1989,  the 
lands  described  in  paragraph  one  shall 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  e.xisting 
withdrawals  and  the  requirements  of 
applicable  laws.  All  valid  applications 


recei\ed  at  or  pnor  to  9:00  am  on  )une 
1, 1989,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3  At  9:00  a.m  on  June  1,  1989,  the 
lands  described  in  paragraph  one  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws  subject  to 
valid  existing  rights  Appropriation  of 
any  of  the  lands  described  in  paragraph 
one  of  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C  38.  shall  vest  no  right  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
Ted  D  Stephenson, 
Chief.  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  80-11441  Filed  5-11-89:  8:45  am] 

BIUJNG  COOC  4310-OO-M 

IUT-920-08-4121-14;  UTU-64263] 

Public  Hearing  and  Call  for  Public 
Comment  of  Fair  Market  Value  and 
Maximum  Economic  Recovery;  Coal 
Lease  Application 

AGENCY:  Dure;ni  of  l.dnd  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  a  public 
hearing  on  a  proposed  coal  lease  sale 
and  requests  public  comment  on  the  fair 
market  value  of  certain  coal  lesources  it 
proposes  to  offer  for  competitive  lease 
sdie  The  lands  included  iii  Coal  Lease 
Application  UTU-64263  located  in 
Carbon  County,  Utah,  approximately  15 
miles  southwest  of  i^ice,  Utah,  and  are 
described  as  follows: 

T.  14S..  R.  7E., 

Sec.  34,  lots  3  and  4.  NMjSEWi; 
T  IS  S    R  7  F 

Sec.  2.  lots  2-7.  and  10-12.  SWA.  W'/zSP-Vh: 

Sec  3  lots  1,  2.  and  7-10,  E'.-iW'/iiSEVi, 
E^SEVi* 

Sec.  10.  EviiNWANEV*.  E^EVa: 

Sec.  11.  WV^.  W'/iEVi; 

Sec.  14.  NWV4NEy4.  NVVV,; 

Sec  15.  E'^EV^NEVi; 

Containing  1.  987.46  acies. 

Three  coal  seams  are  continous  in  the 
tract  but  only  one  is  believed  to  be 
economically  minable.  The  Wattis  coal 
seam  ranges  from  6  to  9  feet  in 


thickness.  This  tract  contains  an 
estimated  8  million  tons  of  recoverable 
high  volatile  B  bituminous  coal.  The 
range  of  coal  quality  in  the  seams  on  an 
as  received  basis  is  as  follows:  12. 180- 
12.440  BTU/lb.  5.7-7.5  percent  moisture. 
0.44-0.62  percent  sulfur,  and  5.9-7.9 
percent  ash. 

The  public  is  invited  to  the  hearing  to 
make  public  comment  and  also  to 
submit  written  comments  on  the  fair 
market  value  and  the  maximum 
economic  recovery  of  the  tract. 

DATE:  The  public  hearing  will  be  held 
June  15. 1989.  and  comments  on  fair 
market  value  and  maximum  economic 
recovery  must  be  received  by  )uly  15. 
1989. 

ADDRESSES:  The  public  hearing  will  be 
hc.d  at  the  College  of  Eastern  Utah. 
Main  Building.  Room  114.  451  East  4th 
South.  Price.  Utah,  at  7:00  p.m.  For  more 
complete  data  on  this  tract,  contact  the 
Bureau  of  Land  Management.  Utah  Slate 
Office.  324  South  State  Street.  Salt  Lake 
City.  Utah  84111-2303. 

FOR  FURTHER  IXFORMATION  COKTACT: 
M^ix  NieUon  ',;<<'''    ;>  '  ■  ■', 

SUPPL£MENTAHY  INFORMATION    In 

accordance  with  Federal  coal 
management  regulations  43  CFR  4322 
and  4325,  a  pulic  hearing  shall  be  held 
on  the  proposed  sale  to  allow  public 
comment  on  and  discussion  of  the 
potential  effects  of  mining  the  prepared 
lease,  not  less  than  30  days  prior  to  the 
publication  of  a  notice  of  sale,  the 
Secretary  shall  solicit  public  comments 
on  fair  market  value  appraisal  and 
maximum  economic  recovery  and  on 
factors  that  may  affect  these  two 
determinations.  Proprietary  data  marked 
as  confidential  may  be  submitted  to  the 
Bureau  ot  Land  Management  in 
response  to  this  solicitation  of  public 
comments.  Data  so  marked  shall  be 
treated  in  accordance  with  the  laws  and 
regulations  governing  the  confidentiality 
of  such  information.  A  copy  of  the 
comments  submitted  by  the  public  on 
fair  market  value  and  maximum 
economic  recovery,  except  those 
portions  identified  as  proprietary  by  Ihe 
author  and  meeting  exemptions  stated  in 
the  Freedom  of  Information  Act.  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (9:00  a.m.  to  4.00  p.m.)  Monday 
through  Friday. 

Comments  on  fair  market  value  and 
maximum  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 
and  should  address,  but  not  necessarily 
be  limited  to.  the  following  information: 

1.  The  quality  and  quantity-of  the  coal 
resource: 
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2.  The  mining  method  or  methods 
which  would  achieve  maximum 
oronomjc  recovery  of  the  roal.  including 
specification  of  seams  to  be  mined  and 
the  most  desirable  timing  and  rate  of 
production. 

3.  The  quantity,  of  coal, 

4.  If  this  tract  is  Hively  'o  be  mined  as 
part  of  an  existing  mine  and  therefore  be 
evaluated,  on  a  realistic  incremental 
basis,  in  relation  to  the  existing  mine  to 
\^■hich  it  has  the  greatest  value: 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  lai^er  mining  unit  and 
evaluated  as  a  portion  of  a  new 
potential  mine  (i.e  .  a  tract  which  does 
not  in  itself  form  a  logical  mining  unit); 

6.  TTie  configuration  of  any  larger 
mining  unit  of  which  'he  tract  may  be  a 
pari. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery; 

8.  The  price  that  the  mined  coal  would 
bring  when  sold; 

9.  Costs,  include  mining  ard 
reclamation,  of  producing  the  coal  and 
the  times  of  production. 

10.  The  percentage  rate  at  which 

■  inticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which  case 
the  anticipated  ra'e  of  inflation  should 
be  given; 

n.  Depreciation  and  other  tax 
accounting  factors 

12.  The  value  of  any  surface  estate 
where  held  privately; 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area;  and 

14.  Any  comparable  sales  data  of 
s  milar  coal  lands.  Coal  values 

(I'n  eloped  by  BLM  may  or  may  not 
change  as  a  result  of  comments  received 
from  the  public  and  changes  in  market 
conditions  between  now  and  when  final 
economic  evaluations  are  completed. 
)ame9  Parker. 
S:a!fD:rt-t'r'.  L''.ch. 
Date:  Mai  5   1989 
ii-R  Doc  89-IU42  Filed  5-11-B9-.  8:45  am] 
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I NV-040-09-43  20-121 

Ely  District  Advisory  Council  Meeting 
and  Board  Hearing 

agency:  Bi  .-ea  j  of  I,a:id  .Management, 

Interior 

ACTION:  Notice  of  hearing. 

summary:  Notice  is  hereby  given  that  a 
lOint  meeting  of  the  Ely  District 
Advisory  Council  and  the  Ely  District 
Crazing  Advisor,  Board  will  be  held  on 
Thursday,  June  8,  1909. 


The  board  and  council  will  tour 
various  riparian  areas  in  North  Spring 
Valley  and  the  Antelope  Range  in  the 
northeastern  portion  of  White  Pine 
County. 

The  council  and  board  members  will 
convene  for  a  brief  business  meeting  at 
8.00  a.m.  in  the  Conference  Room  of  the 
Ely  District  Office  located  on  the  Pioche 
Highway  one  mile  south  of  Ely.  Nevada. 
A  public  comment  period  is  scheduled 
for  8:30  a.m.  After  the  public  comment 
period,  tour  participants  will  depart. 
Transportation  will  be  provided  for 
council  and  board  members. 

Members  of  the  public  are  invited  to 
accompany  the  advisory  group  but  must 
provide  their  own  transportation  and 
lunch. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
reproduction  during  regular  office  hours 
within  30  days  following  the  meeting. 
date:  May  2, 1989, 

ADDRESS:  Comments  and  suggestions 
should  be  sent  to:  Bureau  of  Land 
Management,  Star  Route  5.  Box  1,  Ely, 
Nevada  89301 

FO«  FURTHER  INFORMATION  CONTACT: 
Kathy  Lindsey.  (702)  289-4865. 

Date:  May  2. 1989, 
Kenneth  G.  Walker, 

District  Manager. 

[FR  Doc  81-11447  Filed  5-11-89:  8:45  am] 
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ICO-930-09-42 14-11,  C-283301 

Proposed  Modification  and 
Continuation  of  Withdrawal;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Department  of  the  Army 
L'orps  of  Engineers  proposes  that  Public 
Land  Orders  268  and  443  which 
withdrew  public  lands  for  the  protection 
of  the  John  Martin  Dam  and  Reservoir 
for  an  indefinite  period  of  time  be 
modified  and  the  withdrawal  be 
continued  for  50  years.  The  land  will 
continue  to  be  closed  to  surface  entry,  to 
the  mining  laws,  and  to  the  mineral 
leasing  laws. 

date:  Comments  should  be  received 
wi'hn  <vi  days  of  publication  date. 
ADDRESS:  Comments  should  be 
addressed  to  State  Director.  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7076. 

FOB  FURTHER  INFORMATION  CONTACT: 

Uoris  L.  Chelius,  BLM  Colo.-ado  State 
Office.  303-236-1768. 
SUPPtfMENTARY  INFORMATION:  The 
Department  of  Iru  ,Ariny  Corps  of 


Fnaineers  proposes  that  the  existing 
withdrawal  made  by  Public  Land  Ordors 
268  and  443,  as  modified,  for  an 
indefinite  period  of  time  be  modified  to 
expire  in  50  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  US.C,  1714,  insofar  as  it  affects  the 
following  described  lands: 
T  23  S.,  R.  49  W. 

Sec.  5,  Lots  9  and  10: 

Sec.  7,  Lot  5: 

Sec.  8,  Lot  3: 

Sec.  17,  .All  that  trart  of  land  within  the 
NVjSE'4NVV'.4  that  lies  northerly  of  a 
line  thiit  parallels,  and  measures  at  one 
hundred  feet  north  of  the  center  line  of 
the  main  track  of  the  ATSiSF  RR  line. 
T.  23  S.,  R  SOW 

Sec,  19,  SVV  USE '4. 
T,  23  S,.  R.  51  W. 

Sec,  2,  Lot  4; 

Sec.  3.  Lots  3  and  5. 

The  areas  described  aggregate 
approximately  180.88  acres  of  public  land  in 
Bent  County. 

The  purpose  of  this  withdrawal  is  for 
the  administration  and  protection  of  the 
John  Martin  Dam  and  Reservoir.  No 
chango  is  proposed  in  the  purpose  of 
this  withdrawal.  The  land  will  continue 
to  be  withdrawn  from  surface  entry. 
mining,  and  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  L.ind  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
derrand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
d(?termine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so.  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register,  The 
existing  withdrawal  will  continue  until 
such  determination  is  made. 
John  R,  Hodgins. 
Acting  Chief.  Realty  Programs. 
IFR  Doc,  89-11421  Filed  ,^11-89;  8:45  am] 
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National  Park  Service 

Comprehensive  River  Conservation 
Study  of  the  Hanford  Reach  of  the 
Columbia  River;  Washington 

agency:  National  Park  Service,  Interior, 
ACTION:  .Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EJS) 


for  the  Comprehensive  River 
Conservation  Study  of  the  flaniord 
Reach  of  the  Columbia  River. 


summary:  In  accordance  with  the  Act  of 
November  4,  1988  (Pub,  L  100-005,  102 
Stat,  3043)  the  National  Park  Service 
will  prepare  an  EIS  for  its 
comprehensive  river  conservation  study 
of  the  Hanford  Reach  of  the  Columbia 
River,  The  study  will  include  a  lesource 
inventory  and  analysis  of  the  river  area 
from  one  mile  below  Priest  Rapids  Dam 
downstream  approximately  fifty-one 
miles  to  the  McNary  poo!  north  of 
Richland.  Washington,  The  study  shall 
identify  and  evaluate  natural,  cultural 
and  historic  values  of  the  area  and 
examine  alternative  means  for  their 
preservation  including  adding  all  or  a 
portion  of  the  area  to  the  .National  Wild 
and  Scenic  Rivers  System, 

Scoping  Meetings:  Public  meetings 
will  be  held  on  May  16, 1989  at  the 
Jackson  Federal  BIdg.,  4th  Floor 
Conference  Room.  914  2nd  Ave.,  Seattle, 
Washington  from  7:00  p.m.  to  9:00  p.m.: 
and  on  May  18, 1989  at  the  Gresham 
High  School,  1200  North  Main  St., 
Gresham,  Oregon  from  7  to  9  p.m  Ail 
interested  persons  may  attend  and 
participate.  The  final  scoping  document 
will  be  available  for  review  from  the 
Pacific  Northwest  Regional  office. 
National  Park  Service,  83  South  King  St., 
Seattle,  Washington.  Comments  will  he 
received  until  July  31. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Canty  at  83  South  King  St,. 
Seattle,  Washington  98104.  Telephone 
206-442-5366, 
William  ).  Briggle. 
Act'ng  Rfi:iunai  Director. 
[FR  Doc  89-11381  Filed  5-U-H9;  8:45  ami 
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Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

.Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  Saturday, 
lune  10.  1989  at  the  American  Legion 
Post  202,  American  Legion  Avenue, 
Williamsport,  Maryland, 

The  Commission  was  established  by 
Pub.  L,  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park, 

The  members  of  the  Commission  are 
as  follows:  Mrs,  Sheila  Rabb 
Weidenfeld,  Chairman,  Washington. 
DC;  Mrs,  Dorthy  Tappe  Grotos, 
Arlington,  VA:  Mr.  Samuel  S.D,  Marsh. 
Bethesda,  MD;  Mr,  James  F,  Scarpelli, 


Sr...  Cumberland,  MD:  Ms.  Elise  B. 
Heinz,  Arlington,  VA;  l*rofessor  Charles 
P.  Poland,  Ir„  Chantilly,  VA;  Captain 
Thomas  F,  Hahn,  Shepherdstown,  VA; 
Mr,  Rockw'ood  H,  Foster,  Washington, 
DC,  Mr,  Barry  A.  Passett,  Washington, 
DC,  Mrs  Jo  Reynolds,  Potomac,  MD;  Ms, 
Nancy  C.  Long,  (.lien  Echo,  MI),  Mrs. 
Minny  Pohlmann.  Dickerson,  Ml):  Dr, 
James  H,  Gilford,  Frederick,  MU;  Mr. 
Edward  K,  Miller,  Hagerstown,  MD; 
Mrs,  Sue  Ann  Sullivan,  WilliamsporL 
MD:  Mrs  fosephine  L,  Beynon, 
Cumberland,  MD;  and  Mr.  Robert  L 
Fbert,  Cumberland,  MD, 

Matters  to  be  discussed  at  this 
meeting  include:  1,  Old  and  new 
business;  2.  Superintendent's  report;  3. 
Committee  reports.  Plans  and  Projects 
Committee,  Recreation  Policies  and 
Issues  Committee,  Resource  Protection 
Committee;  4.  Public  comments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Richard  L.  Stanion 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsburg. 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg.  Maryland. 

U.itc:  M.iy  5,  1989. 
Rot>ert  Stanton, 

Regional  Director,  National  Capital  Region 
[FR  Doc.  8&-11382  Filed  S-ll-flS;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Date.  May  8. 1989, 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmcmber,  nonexempt,  interstate 
tiansportation  must  filed  the  Notice, 
Form  BOP  102,  with  the  Commission 
within  30  days  of  its  annual  meetings 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  supplemental 
Notice  within  30  days  of  such  change. 


The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington. 
DC. 

(1)  Northwest  Agricultural  Cooperative 
Association,  Inc.  (N.A.C.A..  Inc.).  P.O. 
Box  SE  9th  Avenue.  Ontario.  OR 
97914. 

(2) 

(3)  920  SE  9th  Avenue,  Ontario,  OR 
97914. 

(4)  Ted  Hoots,  P.O.  Box  1,  Ontario.  OR 
97914. 

Noreta  R.  McGeC 

Secretary. 

|FR  Doc.  89-11356  Filed  5-11-89;  8:45  am) 
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intent  To  Ei'-gage  m  Cc"-'pef'..sa!eiJ 
Intercorporate  Hauimg  Operation*, 

This  is  to  provide  notice  as  required 
by  49  L'.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  Cycle  Country 
Accessories  Corp.,  R.R.  *3  Box  125  ^ 
Hwy  71  North.  Milford.  Iowa  51351.  will 
provide  compensated  intercorporate 
hauling  for  Okoboji  Industries  Corp.. 
RR.  iJ3  Box  125  Hwy.  71  North.  Milford. 
Iowa  51351,  A  Iowa  Corporation. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Dilgard  Frozen  Foods. 
Inc..  830  Hayden  Street,  P.O.  Box  13369, 
Fort  Wayne.  Indiana  46868-3369. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Dilgard 
Transportation  Company,  Inc.,  830 
Havden  Street.  P.O.  Box  13369.  Fort 
Wayne,  Indiana  46868-3369.  State  of 
Incorporation:  Indiana. 

C.  1.  Parent  corporation  and  address 
of  principal  office:  Elswood  Investment 
Corporation,  P.O.  Box  49100.  Four 
Bentall  Centre.  Vancouver,  B.C..  Canada 
V7X  1H3. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 
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(i)  G»'n(?rdl  HardwcKxi  Company,  d/h/ 
a  Hdrdwoods.  Inc  .  incorporated  in  !hi.' 
Stdte  of  .Aldsk.i,  I 

(ill  Hardwoods,  Inc.,  Alaska; 
incorporated  in  the  State  of  .Alaska. 

(ill)  Hardwoods,  Inc.,  California, 
incorporated  in  the  State  of  California; 

(ivj  Hardwoods.  Inc..  Colorado, 
inrorporated  in  the  State  of  Colorado; 

(v)  Hardwoods.  Inc.,  Utah, 
incorporated  in  the  State  of  Utah: 

(vi)  Sauder  Extenor  Building  Products. 
Inc    incorporated  in  the  State  of 
Washington; 

(vii)  Siteline  Exterior  Corporation, 
incorporated  m  the  State  of  Washington; 

(viii)  .'Xmencan  Maywood 
Corporation,  incorporated  in  the  Si.ile  o; 
Washington. 

(ix)  Seattle  Gvpsum,  inc..  incorporated 
in  the  State  of  Washington; 

(x)  Sduder  Door  Corporation. 
incorporated  in  the  State  of  Washington: 

(xi)  Wellington  Investment 
Corporation,  incorporated  in  the  St.itc  of 
Washington; 

(xii)  Takahashi  Industries  Limited. 
incorporatfd  in  the  Province  of  British 
Columbia.  Canada 

(xiu)  Saudor  Industries  Limited. 
incorporated  in  the  Province  of  British 
Columbia 

(x;v)  Sauder  Transport,  Inc., 
incorporated  in  the  State  of  Washington, 
a  transporting  entity. 

U  V  Parent  corporation  and  address 
'.A  pnn»:;pal  office:  Motor  Colls 
.Manufacturing  Co.,  100  Talbot  Avenue. 
Pittsburgh.  Pennsylvania  15104. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
State(s)  of  incorporation:  (i)  MCM 
Transportation  Co. — Pennsylvania. 

E  1.  Parent  corporation  and  address 
of  principal  office:  Outboard  Marine 
Corporation,  a  Delaware  corporation 
with  its  principal  place  of  business  at 
100  Sea  Horse  Drive.  Waukegan.  Illinois 

2.  Wholly-owned  subsidiari^-s  which 
will  participate  in  the  operations,  and 
St.i't'is)  of  incorporation  Syracuse 
Transportation.  Inc, — Indiana.  Donzi 
M.irine  Corporation — Delaware, 
OMCCC  Inc.  (Chris  Craf'l— Delaware. 
Sunbird  Boat  Company — South 
Crirolin<i.  Sea  Nymph,  inc  — Nevada. 
Str.itDS  Boats   Ir.f, — Delaware.  Lowe 
Industries — Missouri.  Bramco.  Inc. — 
Oregon.  Four  Winns.  Inc  — Michigan, 
Four  Winns  of  Texas.  Inc. — Texas, 
H>dr,i-Sporls  Corp. — Louisiana. 
NoTBla  R,  McCiee. 
Secretary. 

\FR  Di  '..  80  t  laM  Filed  5-11  Ti!?:  3  4o  dm| 
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1  Finance  Docket  No.  314451 

Indiana  Hi-Rait  Corp.;  Purchase  From 
CSX  Transportation,  Inc.;  Line 
Between  Richmond.  IN,  and  Femald, 
OH;  Decision 

AOeitCY:  interstate  Commerce 

Commission, 

ACTION:  Notice  of  der.ision  accepting 

application  for  consideration, 

summary:  The  Commission  is  accepting 
for  consideration  the  application,  filed 
March  31. 1989,  as  amended  April  18, 
1989,  by  Indiana  Hi-Rail  Corporation 
(INRC)  and  R.  Powell  Felix  to  purchase 
from  CSX  Transportation,  Inc.  (CSXT].  a 
47.14-mile  line  of  railroad  between 
mileposl  19.00  at  Richmond,  Wayne 
County,  IN.  and  milepost  66  14  at 
Femald,  Hamilton  County,  OH.  CSXT 
will  retain  trackage  rights  over  IFfRC 
between  Cottage  Grove,  IN,  and 
Richmond.  Pursuant  to  49  CP'R  Part  liao 
the  Commission  finds  this  to  be  a  minor 
transaction. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  June  12, 1989. 
Comments  from  the  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  be  filed  by  June 
26, 1989.  Applicants'  reply  is  due  July  1". 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
josrp,-.  H.  Uetlmar,  [2X}2}  2r5-r245  [TDD 
for  hearing  impaired:  (202}  275-1721J, 
ADDRESSES:  An  original  and  10  copies  of 
all  documents  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Attn:  Finance  Docket  No.  31445. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

In  addition,  one  copy  of  all  documents 
in  this  proceeding  must  be  sent  to  each 
of  applicants'  representatives: 
Lawrence  H.  Richmond,  CSX 

Transportation,  Inc.,  100  North 

Charles  Street  Baltimore,  MD  21201. 
Richard  A.  Allen.  Z  jcker*.  Sroutt  & 

Rasenberger.  888  17th  Street  NW.. 

Washina'iTi  DC  :m(i., 
SUPPLEMENTARY  INFORMATION:  }]\ 

application  filed  March  31   19W  and 
amended  April  18. 1989  CSXT  IHRC. 
and  R.  Powell  Felix  (applicants),  seek 
approval  under  49  U.S.C.  11343,  et  seq.. 
for  IHRC's  purchase  of  a  47,14-mile 
CSXT  line  between  Richmond,  IN,  and 
Femald,  OH.  CSXT  will  retain  trackage 
rights  over  the  line  between  Cottage 
Grove,  IN.  and  Richmond  .Applicants 
contend  that  this  is  a  mmur  transaction 
under  49  CFR  1180.2(c).  and  they 
submitted  a  conforming  application  in 
accordance  with  the  railroiid 
consolidation  regulations  at  49  OK  F'art 
118a 


IHRC  is  a  Class  III  common  earner 
controlled  by  R.  Powell  Felix.  .Mr.  Felix 
controls  no  other  carrier.  CSXT  is  a 
Class  1  carrier  and  a  unit  of  CSX 
Corporation.  IHRC  now  operates  six 
lines  of  railroad,  none  of  which  connects 
with  each  other  or  the  line  to  be 
acquired.  The  Richmond-Femald  line 
connects  with  a  line  of  Consolidated 
Rail  Corporation  at  Richmond. 

In  1987.  CSXT  handled  approximately 
2.200  carloads  of  originating  or 
terminating  traffic  on  the  Richmond- 
Fernald  line,  Dunng  the  first  10  months 
of  1988.  CSXT  handled  about  2.000 
carloads.  The  line  currently  carries 
o\  erhead  com.  scrap  iron,  soybean. 
wheat,  chemicals,  coal,  steel  and  paper 
traffic  to  and  from  the  CSXT  line 
between  Richmond  and  Sante  Vp.  I\, 

Applicants  maintain  that  the 
transaction  will  result  in  operating 
economies  and  improved  service,  and 
that  this  will  enhance  their  finanria! 
viability.  Specifically,  the  proposal  will 
enable  IHRC  to  effect  economies  by 
allowing  it  to  share  administrative, 
insurance,  and  operating  costs  with  the 
new  line.  In  addition.  l^fRC  anticip.iti^s 
that,  by  its  provision  of  effective 
competition  and  efficient  service,  there 
is  a  significant  and  real  potential  to 
divert  traffic  from  truck  to  rail.  CSXT.  on 
the  o'.her  hand,  will  no  longer  be 
required  ,o  maintain  what  is  a 
marginally  profitable  operation. 
Applicants  assert  that  the  transaction 
will  improve  service  because  IHRC  will 
be  better  able  to  accommodate  shipper 
needs. 

Because  IHRC  will  merely  replare 
CSXT.  applicants  contend  that  the 
transaction  will  not  result  in  a  monopoly 
or  reduce  competition.  Rather,  they 
submit  th.at  the  transaction  wiP  "nhanre 
competition  by  allowing  IFfRC  t  j 
compete  more  effectively  with  other 
modes  of  transportation  through 
provision  of  responsive  rail  service  im 
the  line, 

IHRC  intends  to  operate  the 
Richmond-Fernald  line  with  its  own 
employees,  .No  employee  positions  with 
11  IRC  would  be  eliminated.  On  the  other 
hiind,  CSXT  plans  to  abolish  one 
employee  position  and  reduce  the 
annual  e.irnings  of  four  other  employee 
positions.  CSXT  states  that  it  will 
negotiate  employee  protection 
agreements  with  any  affected  employee 
pursuant  to  the  conditions  in  A'en-  York 
Urn  k  Rv  — Control — Brooklyn  Eostprn 
Dist..  ,360  I.C.C.  60  (1979),  These 
conditions  are  appropriate  for 
employees  affected  by  the  acquisition.  If 
IHRC's  operation  eventually  requires 
additional  employees,  IHRC  maintains  il 
will  offer  employment  on  a  preferential 


ba,sis  to  CSX  r  employees  who  worked 
on  the  line.  Any  employee  affrtted  by 
the  trackage  rights  will  he  protected 
pursuant  to  .Xiirfulk  and  VVeslcni  My. 
Co.—Trarka<:e  Hii;hts—U.M.  354  I.C.C. 
605  (1978)  as  modified  in  Mendocino 
Coast  Rv.  Inc.— Lease  and  Operate.  360 
ICC,  653(19801, 

Under  §  1180,4{b|(2)  of  our 
consolidation  regulations,  we  must 
determine  initially  whethiT  a 
tran.saction  is  a  major,  sign'fic.ml.  oi 
minor  one.  The  proposed  transaction 
involves  a  Class  I  and  a  Class  III 
railroad.  It  has  no  regional  or  national 
significance  and  will  neither  result  in  a 
major  market  extension  nor  reduce  the 
present  level  of  competition. 
Accordingly,  we  find  the  proposal  a 
minor  transaction  under  §  n80.2(c). 
Because  the  application  complies  with 
our  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Comniissio.n  m 
Washington.  DC.  In  addition,  they  ni.iy 
be  obtained  upon  request  from 
applicants"  representatives  named 
above, 

.Any  interested  persons,  including 
governmental  entities,  may  participate 
in  this  proceeding  by  submitting  written 
comments.  Comments  must  be  filed  no 
later  than  June  12.  1989,  The  I'nited 
States  Secretary  of  Transportaiiim  and 
the  Attorney  General  of  the  United 
States  must  file  their  comments  no  later 
than  June  26.  1989.  Applicants'  reply  is 
due  Jul),  17.  1989,  An  original  and  10 
copies  of  al!  pleadings  must  be  fiK'd 
with  the  Secretary.  Interstate  Commerce 
Commission,  Washington  DC  2042.3, 

Written  comments  must  be  served 
concurrently  by  first  r  lass  mail  on  the 
Secretary  of  Transportation,  the 
Attorney  General  and  applicants' 
representatives.  Written  comments  must 
also  be  served  on  all  parties  of  record 
within  10  days  of  the  service  of  the 
service  list  by  the  Commission  We  pUm 
to  issue  the  service  list  by  June  26,  1989. 
Any  person  who  files  timely  written 
Cfimments  shall  be  consiiU^red  a  party  of 
record  if  the  persons'  comments  so 
request.  In  this  event,  no  petition  for 
leave  to  inteivene  need  be  filed. 
Consistent  with  49  CFR  1180  4(d)(1)  (iii) 
written  comments  must  cont.iin: 

|a)  The  docket  number  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  comm.enting  party  and  its 
representative  upon  whom  scivice  shall 
be  made; 


(c|  The  commenting  party's  position, 
i.e..  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  on  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  the 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  hv 
resolved  at  a  hearing;  and 

(f)  A  list  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  the 
proposal  constitutes  a  minor 
transaction,  no  responsive  applications 
will  be  permitted.  The  time  limits  for 
processing  a  minor  transaction  are  set 
forthaf  49  U.S.C.  11345(d). 

Discovery  may  b(!gin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

//  is  ordered: 

1.  This  proposal  is  found  to  lie  a  minor 
transaction  under  49  CFR  1180.2(c). 

2.  The  application  in  Finance  Docket 
No.  31445  is  accepted  for  consideration. 

3.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

4.  This  decision  is  effective  on  the 
date  of  service. 

Decided:  May  4, 1989. 

By  the  Commission,  Chaimiun  Cradison. 
Vice  Chairman  Simmons,  Commissioner 
Andre.  I.amboley,  and  Phillips. 
Noreta  R.  McGee, 
Sfcrctary. 
|FR  Doc  89-11416  Filed  5-11-89:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substance*; 
Application  by  Department  ot 
Agriculture 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(h)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311,42  of  Title  21,  Code  of  Federal 


Kej;uiations  (Ct-k),  notice  is  hereby 
given  that  on  March  9, 1989,  U.S. 
Department  of  Agriculture-ARS,  Plant 
Science  Institute.  Tropical  Plants 
Research  Lab.,  Bldg.  001,  Room  236, 
BARC-West,  Beltsville,  Maryland  20705, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
bckuv; - __^ , 


Drug 


Coca)f>e  (9041) __... 

Benzoytecgofune  (9180)..„ 
Coca  Leaves  (9040) 


Schedule 

U 
N 
N 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  wriUcn 
comments  on  or  objections  to  the 
application  described  above  and  may,  al 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CF'R  1316,47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  .Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW.,  Washington,  DC 
20.'>37,  Attention:  DEA  Federal  Regist«r 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  June  12, 1989. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
13n.42(b).  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  4374,5— i6 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  11  are  and  w  ill  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Elnforcement 
Administration  that  the  rrquiren  ents  for 
such  registration  pursuant  to  21  U.S.C. 
958(h),  21  U.S.C.  823(a),  and  21  CFR 
1311.42(a),  (b).  (c|,  (d),  (e)  and  (f)  are 
satisfied. 
Gene  R,  Haislip. 

DefHity  Assistant  Administrator.  Officr  of 
Diversion  Control.  Drug  Enforctfiient 
Administration. 

Uiitfd:^ay  2..  1989, 
IKR  Doc,  89-11388  Filed  5-11-89:  8:4.S  Hm| 
BltXIMG  CUOC  M1(H>»-M 


Manufacturer  of  Controlled 
Substances;  Application  by  Penicfc 


I,  O '"  D 


Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  September  8, 1988, 
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Federal  Register  /  Vo!    54. 


91    •    Fii 


M,-\ 


fcnick  CorpoTHtion.  15«  Mount  Olivet 
Avonun,  Newark.  .\pw  l^'recy  ""^1^ 
m.idf?  appliCiition  to  the  Druji 
Kp.forc cmenl  Administration  (DHAj  fur 
rc^istr.ition  as  a  bulk  manufacf'ircr  of 
!he  b.isic  cl.isses  of  cuntruUcd 
s  :l)s!,in{.f's  lisied  beiuw; 


Oug 


CoOerr^N  Oitide  (9053).... 
^iorpnMl«  N  Oiid«  (9307).. 


8c»Mdula 


,\nv  [)'.h>r  such  applicant  and  any 
}>  Tson  who  IS  pri'scntly  registered  with 
VE.\  to  nvmi!  ('  li.ri!  such  substances 
r  .IV  f:i''  conimnnis  or  objections  to  the 
issu.iP.op  of  the  above  application  and 
n-.ay  also  filf  a  written  request  for  a 
h  '.inns  thcrpon  in  accordance  with  21 
(.FR  l.iOl  54  ai'd  in  the  form  prescribed 
lv2T  CFR  1316  4- 

Any  such  comrt^i'nts.  objections  or 
r  "qiests  for  a  hearing  may  be  addressed 
to  the  Depu'y  Assistant  Administrator, 
Drug  Enforcement  Admmistration. 
l.'nited  StH'es  Department  of  justice, 
1  $05  1  Street.  \W  .  Washintjlon,  DC 
20537.  Attention  DF^  Federal  Register 
P:-'presentative  (Room  1112),  and  must 
lie  filed  no  later  than  June  12.  198s^. 
One  R.  Itaifilip. 

Df-puiy  AHsistant  Administrator,  Offii^  of 
Dn  ersion  Control.  Drug  Enfurceinnnl 
Administration. 

Dated  M,iy  2,  T1«9 

K  I),i(^  «!»-':  w.'  K.ii-d  5-11  «<>,  .tj.45ain| 
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Importation  of  Controlled  Substances; 
Application  by  Sigma  Ctiemical  Co. 

Pursuant  to  section  1008  of  the 

('ontr  !,  .vi  -i,.'iS'Hnces  Import  and 
F.xp,,r!  .\li  ,_!  L  S.C.  958(h)).  the 
A'tority  General  shall,  prior  to  issuing 
a  ii'2is!ra'ion  -"jer  this  section  to  a 
hulk  ma'i.if  ii:i'i'"r  nf  a  controlled 

Su')^*  I":  !■ 


Si  riedule  I  or  I!  and  prior  to 

.  ..';on  under  section 
v../..ni,  'he  iivipor'ation  of 

ir^.civ  provide 
s  holding  reHi-tlra'.ior.s  for 
■■i.i^  '  i:e  lif  !h"  '.'jbstance 

:'  .n  ( .■'■!>!".■  e  with 
5  l.ill  4.iol  Iitie  21,  Code  of  Fer!"ral 
Regulations  (CTO),  notice  is  ^.i-^'-'w 
given  that  on  February  9   I'WM.  Sigma 
Chemicil  Company,  J5<X)  Dekaib  Street. 
Mssi'MT!  t)  il  IH,  made 


1002(al  auh- 
8ut:h  a  su!/S 
manijf  it.ti.r 
the  liu'.K  rr.a 
an  opp'ir'  i: 
Thpr-h.p. 


S 


a;ipiu:,i;,'),".  lo  \'m'  Drug  Knforcement 
Administration  to  be  registered  as  un 
Importer  of  tht'  basic  classes  of 
I  un'ruiie..!  h.iDsi.inces  listed  bi'iow; 


Drug: 


Mattiaquaiooe  (2565) 

Ibogain*  (Tzeo) 

LyMTolc  add  dIathylwnM*  (7315) 

MarilAant  C73«0) 

T«lr«hv<5'0<:a"n^nino(s  (7370) 

Me«caiirie    '  in  ■  

2  ■=•  di"Temo)fvampfi.;tanine  (7396) ..__ 

3  1  '^eir~i<ifcn«c!io»yamonetamine 
(7400) 

3.4-metr»ylenedioxymelhamphotam(n« 

(MDMA)  (7406) 

4-mett>oryamprietamin«  (7411)... 

BvMmxrm  (7433) 

Diett>y«rYpumine  (7434).._ 

Dirieihyltrvptamint  (7436) 

PwtocytJtn  (7437) _ 

Psilocyn  (7438) 

EtofpNn*.  wcapt  HydrocMcxioe  !*56). 

HefOtn  (9200)      ...„ „... 

Sola  Myafoxyteniany)  (9830) 

Ampnotamire.    its    salts,    optical    iso- 

Tiers.  and  salts  ot  its  optical  •^v^frt, 

moO) 
M-i'^afpfeianrnre.    -ts    sans,    wo't'+^'s 

■1  'C,  sdits  of  IS  isofne's  (iiO^j 

S.*     rdrt  !a  15) 

P'-On,;  ,r;„;„,-.,-.       ^71) _     ,      „ 

Ap.t«.fKl«',e   <90?0) 

C.-i.-ai'ie  ■^1,4'  I 
C.»ein«  i9<Jbu 

Dipreoorpnioe  1 3058) _. 

Borjoyiecgonine  (9180) ._ „.... 

Mf.ma'K-'ne  (9250) _ 

BuiK  Oextroixopoxyptwn*  (9773). 

Mofp«»n«  (9300) 

M(xplwie-3-glucuronide  (9329) 

Oxymtxphooe  (9652) _ 


Sct>edii*e 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301. .54  m  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  (30  days  from 
publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C.  823(a),  and  21  CFR 


l.!11.42  (a|.  (b),  (c),  (d).  (e)  and  ff]  are 

satisfied. 
Gene  R.  Haislip, 

Di'fHily  Assistiin!  Administrator.  Office  of 
Di version  Control.  Dnii;  Enforrement 
■\iinunistrrition. 

Dated  May  2,  1989. 

|FR  Dim    H9-11,386  Filed  .Vll-«9;  8.4.i  am) 
BILLING  COOC  «41IM)9-H 


Manufacturer  of  Controlled 
Substances;  Application  by  Toxi-Lab, 

Inc. 

Pursuant  to  5  13m.43(a)  of  Title  21  of 
the  Code  of  P'ederal  Regulations  (CFR). 
this  is  notice  that  on  November  17.  19B8, 
Toxi-Lab,  Inc.,  2  Goodyear.  Irvine, 
California  92718,  made  application  to 
the  Dnjg  Enforcement  .Adminisfratuin 
(DF.,'\)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
conlrolled  substances  listed  below: 


Drug: 

Schedule 

Prwncydicline  (7471)  

1  -pipendincxryUoftexanecartxinitrrte 

(PCC)  (8603) _ 

Bcnzoylecgonine  (9187) 

R 
H 

n 

Any  other  such  applicant  and  any 
person  who  is  presently  register'.'d  witii 
DK.A  to  manufacture  such  substa;ices 
may  file  comments  or  objections  to  the 
i.ssuance  of  the  above  application  and 
may  also  file  a  written  request  for  ,a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CW.  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Hinforcement  Administration. 
United  States  Department  of  justice, 
1405  I  Street.  NW.,  Washington,  DC 
20537.  Attention:  DEA  Federal  Regis'cr 
Representative  (Room  1112),  and  niii.>^i 
be  filed  no  later  than  June  12,  1989. 
Gene  R.  Haislip, 

Deputy  .Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
Hated:  May  2.  1PH9 

[FR  I>Of:.  89-11387  Fiicd  5-ll-fl<*  8  45  ain| 
BILLING  CODE  4410-08-M 


Federal  Bureau  of  Investigation 

National  Crime  Information  Center. 
Advisory  Policy  Board  Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 


(XCIC)  will  meet  on  June  6-7,  1989.  at 
Raffles  Hotel,  Denver  Southeast,  3200 
South  Parker  Road.  .Aurora,  Cnloradn 
80014. 

The  major  topics  to  be  discussed  will 
ir.clude  the  status  of  the  NCIC  2(K)0 
Study,  technical  and  operational 
specifications  for  certain  concepts 
proposed  in  the  NCIC  2000  Study,  state 
and  local  funding  for  NCIC,  and 
deoxyribonucleic  acid  technologv 

The  meeting  will  be  open  to  the  publit 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  Advisory  Policy 
Board  before  or  after  the  meeting. 
Anyone  wishing  to  address  a  session  of 
the  meeting  should  notify  the  Committee 
Management  Liaison  Officer,  Mr. 
William  A.  Bayse,  FBI,  at  least  24  hours 
prior  to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram. 
cable  or  hand-deliverd  note.  It  should 
contain  the  name,  corporate  designation. 
consumer  affiliation,  or  Government 
designation,  along  with  the  capsulized 
version  of  the  statement  and  an  outline 
of  the  material  to  be  offered.  A  person 
will  be  allowed  not  more  than  15 
minutes  to  present  a  topic,  except  with 
the  special  approval  of  the  Chairman  of 
the  Board. 

Inquiries  may  be  addressed  to  Mr. 
William  A.  Bayse,  Committee 


Management  Liaison  Officer,  Technical 
Services  Division,  Federal  Bureau  of 
Investigation,  Washington,  DC  20535, 
tcUphone  number  202-324-5350. 

U,'.    May  9. 1989. 
William  S  Sessions. 

Dlf,-t  /iT 

|FR  [)oc  89-11473  Filed  5-11-89:  8:45  am) 

BILLING  CODE  «410-0t-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  ABB 
Power  Distribution 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  19"4  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 

Appendix 


Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separation  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  22, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  OfTice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  22, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  a(  Washington.  DC  this  1*1  day  of 
May  1989. 
Marvin  M.  Fooks, 

Director  Office  cf  Trade  Adjustment 
Assistance. 


PetFtkjner  (umon/worters'hrnn) 


ABB  Power  Distritxition  (IBEW) 

A4S  Mfg/CFC  International  (workers) 

Aefooca  Incorp  (lAM&AW)     

Aimer's  ConstructKKi  (wortiers). 

Alvid  Associates  (workers) „™....™»„„ 

Ar^enca  Tnm  Products  (workers)  .._„„...„_ 

Artesia  Fistwig  Tool  Co  (workers) ™.„.___. 

Ba/less  Oilling  Co  (workers) _ „..».. 

BisJ^op  Construction  (workers) 

Ca^Oell-Tlapek,  Ck).  (workers) _..„_.„._... 

CcKver  Insulated  Wire  Co  (workers) _ 

Continental  Can  Co  (USWA) 

Cooper  Industnes — Kirsch  Ov „ 

Delisle  Fastiions,  inc.  (workers) _ , 

EnOicott  Johnson  Corp  (workers) _ 

Eira  Handtjags  (workers)    

Gearnan  Industnes,  (tieadquaners)  (company) 
Halliburton  Ck).,   Halltburton   Serv    (ivadquaners) 

(company) 
Halliburton  Co..  Halliburton  Logging  Serv  formerly 

Welex  &  Geartian  Industnes.  Inc  (company) 

HallitxKlon  Co  ,  Welex  Drv  (company)  

Momco  lntematior«l.  IrK  (company) „ 

i;  C  Data  Device  Corp  (workers) 

Kaflxo  Corp  (workers) 

(Thel  Kroger  Company  (UFCWU) 

Lone  Star  IrxJustnes,  Inc  (workers) 

Mario  Papa  &  Sons  (ACTWU) 

Niew  Oleans  Sleamstvp  Assoc.  (ILA) _ 

Nofthem  Tank  Line  (wrorkers) 

Parker  Dnllmg  Co  (workersl 

F^jbhc  Service  Co  (workers) _ „...„ 

R4J  Fashions  (ILGWU) _ 

P-  qina  Co.  (lUE) 


Tulsa,  OK 

Moonac'^ie.  NJ 

Middletown.  OH 

Tioga,  KD 

New  York  City,  NY 

Rochester,  NY 

Artesia  NM 

Farmingion.  NM 

Hutcriinson  KS  „ 

Magnotia  AR 

Uncoin,  ni 

Wayne,  NJ 

ScottsviKe.  KY 

Fitchburg.  MA „., 

TunkhanocK,  PA 

Long  island  Ory,  NY. 

Forth  Worth,  TX 

Duncan.  OK 


Houston.  TX . 


Mouslon  TX _... 

Casper  WY _. 

Bohemia,  NY 

Solana  Beach,  CA_ 

Atlanta.  GA 

New  Orleans.  LA .... 

Gloversviiie.  NV 

^4e*  Orleans,  LA.... 

Miles  Gitv  MT 

Mills,  Wv  

Wate-^iov*   NW  

Long  Bra.nctx  NJ 

Rahway.  NJ 


Oate 

received 


5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 

5/1/89 

5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 
5/1/89 


Dale  Of 


4/14/89 
3/15/89 
4/12/89 
4/11/89 
4/12/89 
4/14/89 
4/9/89 
4/6/89 
4/13/89 
4/14/89 
4/12/89 
4/6/89 
3/22/89 
3/28/89 
4/12/89 
2/15/89 
4/13/89 
4/13/89 

4/13/89 

4/13/89 
4/7/89 
4/12/89 
4/14/89 
4/12/89 
3/28/89 
3/29/89 
4/10/89 
3/29/89 
4/12/89 
4/2/89 
4/10/89 
4/11/89 


Petition 
number 


22338 
22.839 
22.640 
22,841 
22,642 
22,843 
22,844 
22,645 
22,646 
22.847 
22,848 
22,849 
22,650 
22,651 
22.852 
22,853 
22,654 
22,655 

22.856 

22.857 
22.656 
22.659 
22,860 
22.861 
22,862 
22,863 
22,864 
22.865 
22.866 
22,867 
22,868 


Artictes  produced 


Power  switches. 
Hot  stamping  tol. 
Components. 
Pipeline  cmuMiucton. 
Ladws' sloepwear. 
Mo4ded  buttons. 
Oil  and  Gas. 
Oil  and  (jas. 
OilarxJGas. 
Oil  and  Gas. 
Insulated  catjie. 
Aluminum  cans. 
Drapery  Hardnrere. 
Ladies'  sleepvrear. 
Shoes. 
HarKftiags 
Oil  and  Gas 
Ol  and  Gas. 

Oil  and  Gas 

Oil  and  Gas 

Oil  and  Gas. 

Data 

Computers 

Grocery  stores 

CerT»enl  and  clinker 

Gloves 

Loading  arx)  untcadir>g. 

Oil  and  Gas 

Oil  and  Gas 

Electricrty 

Ladies'  dresses  and  sportswear 


22.869  I  Jacuzzi  units. 
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Appendix— Continued 


Petitionef  (untor/woftiefs/finn) 

LDCAtiOO 

OMa           Dale  of         Petition     '                              Article*  D'oduced 

Rexon  TacftfXjlogy  (LiA^)  

Wayne.  NJ _ 

N«wYork,NY 

S/1/89       4/13' B9          22  870     Ei«ctro<T)echantcal  devices 

f'eftafd  Bi«id  Cofp  (worVefs)      

5/1/89         2/9/89         22,871     Ribbon  fof  decofaimg  t)elts.  dothtng.  etc. 
5/1/89       4/13  89         22  872     Finished  cloth 

S<xing«  induslne*.  inc  (w<x>iefs(  ..„..„ „ 

Hunttvill*,  AL 

Unocal  Pipetioe  Co  Illinois  D'Stnc!  (worVefs)    

Omey.  IL.... „ 

TutM.  OK 

5/1/89       4/15/89         22873     Oil  and  Gas 

G«o»e«rcti,  inc  (worter^l                                 

11/14/88       11/4/88          21627     Oil  and  Gas 

1 

'  (Investigatioo  Re-Ooened) 

|KR  Doc.  89-11461  File<1  Vll-W)  fl  45  Hm| 
■HXIMQ  COOC  4ilO-JO-M 


[TA-W-22.2801  , 

FIna  Oil  and  Chemical,  Co.;  Corpus 
Christ!,  TX;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  dn  application  da'.'d  March  30. 
1989  the  workers  requested 
administrative  reconsidera'iim  of  the 
subiect  petition  for  trade  adiLis'.Tienl 
assistance.  The  deni.il  notice  was  signed 
on  March  6,  1989  and  was  published  in 
the  Federal  Register  on  April  2r>  T189  (54 
FR  17839) 

Pursuant  to  29  CKR  90,18{c) 
reconsideration  may  be  granted  under 
the  followini^  circumstances: 

(1)  If  !t  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
•■rroneous. 

!2)  if  It  appears  that  the  determination 
i.omplamed  of  was  based  on  a  mistake 
m  the  determination  of  facts  not 
previously  considered:  or 

I'i)  if,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpreta'ion  of  facts  or  of 
tiie  law  justified  reconsideration  of  the 
decision. 

The  workers  (,ia:m  that  their  layoffs 
were  the  result  of  'he  company 
expanding  its  dom.estic  reserves  by 
buying  other  known  domestic  reserves 
from  distressed  domestic  oil  companies. 

Investigation  findings  show  that  the 
workers  are  engaged  in  crude  oil 
exploration  and  production  activities.  In 
Nov  ember  1988  Fina  Oil  and  Chemical 
Company  acquired  two  operating 
divisions  of  a  domestic  oil  company 
located  m  Houston,  Texas.  Because  of 
the  acquisition,  staging  levels  were 
reviewed  and  several  positions  were 
eliminated  as  a  result  of  a  company 
rnnsolidation,  A  management  decision 
t  )  consolidate  would  not  form  a  basis 
for  certification. 

In  order  for  a  worker  group  to  be 
t  ertified  eligible  to  apply  for  adjustment 
assistance  benefits,  it  must  meet  all 
three  of  the  Group  Eligibility 
R.ij  I  r.Tif-nts  of  the  Trade  Act  of  1974. 


These  worker  group  criteria  are — a 
significant  decrease  in  employment,  an 
absolute  decrease  in  sales  or  production 
and  an  increase  of  imports  of  articles 
like  or  directly  competitive  with  those 
produced  at  the  workers'  firm  which 
contributed  importantly  to  worker 
separations  and  to  declines  in 
production  or  sales.  These  conditions 
were  not  met  for  workers  at  Fina  Oil  in 
Corpus  Christi  since  Fina  Oil  had 
increased  sales  and  production,  in 
quantity,  of  crude  oil  and  natural  gas  in 
1988  compared  to  1987,  the  period 
applicable  to  the  petition. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  of  the  facts 
which  would  justify  reconsideration  of 
the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washigton.  DC.  this  4th  day  of 
May  1989. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UIS. 
(FR  Doc.  89-11462  Filed  5-11-89;  8:45  am) 
MUJNO  COOC  4610-90-M 


Imco  Services  and  Magcobar  Drilling 
Fluids;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  T.'\-W-21.285,  Houston. 
Texas,  TA-W-21 .285A.  Ail  Locations  in 
Colorado.  TA-W-21 .285B,  All  Locations  in 
Alaska.  TA-W-21.285C,  All  Other  Locations 
in  Texas,  TA-W-21,285D,  All  Locations  in 
Wyoming.  TA-W-21. 289,  Houston,  Texas. 
TA-W-21.289A.  All  Locations  in  Colorado. 
TA-W-21 .289B,  All  Locations  in  Alaska,  TA- 
W-21 ,289C,  All  Other  Locations  in  Texas. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  4, 1989  applicable  to  all  workers 
of  IMCO  Services  and  Magcobar  Drilling 
Fluids  both  of  Houston.  Texas. 


The  Certification  was  amended  on 
April  20,  1989  to  include  workers 
separated  from  Imco  Services  and 
Magcobar  Drilling  Fluids  operating  in 
the  States  of  Colorado.  Alaska  and  in 
other  locations  in  Texas. 

The  company  has  informed  the 
Department  that  additional  workers 
were  separated  fmm  IMCO  Services  in 
Wyoming.  The  notice,  therefore  is 
amended  by  including  all  locations  in 
Texas,  Colorado,  Alaska  and  Wyoming 
for  IMCO  Services  and  including  ,i!l 
locations  in  Texas,  Colorado,  and 
Alaska  for  Magcobar  Drilling  Fluids. 

The  amended  notice  applicable  to 
TA-W-21,285  and  TA-W-21  289  is 
hereby  issued  as  follows: 

/\11  workers  of  IMCO  Services.  Huusion, 
Tex. IS  and  in  all  other  locations  in  Tex.is  and 
in  the  states  of  Colorado.  Alaska  and 
Wyoming  and  all  workers  of  Magcobar 
Driliins  Fluids.  Houston.  Texas  and  in  all 
other  lo(.atlons  in  Texas  and  in  the  states  of 
Colorado  and  .Alaska  who  became  totally  or 
partially  separated  from  emploxment  on  or 
after  October  1,  1985  and  before  lanuary  1. 
198"  are  eliwible  to  apply  for  adjustment 
assistance  under  Ser  tion  223  of  tl.e  Trade  Act 
of  1974. 

Sianed  dt  V\  ashinc'on  DC,  this  3rd  day  of 
•May  1989. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UIS. 
[FR  Doc,  89-11463  Filed  5-11-89:  8:45  am| 

BILLING  CODE  4S10-3O-M 


Justiss  Oil  Co.;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  T.\-W-21,633,  Cena, 
Louisiana.  TA-W-21.633A.  All  Other 
Locations  in  Louisiana,  TA-W-21, 63,3B, 
All  Locations  in  Mississippi,  TA-W- 
21. 633C.  A!!  Locations  in  Alabama,  T.-\- 
W-21.B33D,  All  Locations  m  Georgia, 
TA-W-21. 633E.  ,'\!1  Locations  in  Florida. 
TA-W-21.fi33F,  All  Locations  in 
Arkansas. 

In  accordance  with  Section  223  of  the 
Trade  /\ct  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 


January  13, 1989  applicable  to  all 
workers  of  [ustiss  Oil  Company.  Cena 
Louisiana. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Justiss  Oil  Company  \n 
other  locations  in  Louisiana  and  in 
various  locations  in  Mississippi, 
Alabama,  Georgia.  Florida  and 
Arkansas  during  the  period  applicable 
to  the  certification.  The  notice,  therefore 
is  amended  by  including  all  locations  in 
the  States  of  Louisiana.  Mississippi. 
Alabama,  Georgia,  Florida  and 
Arkansas. 

The  amended  notice  applicable  to 
T/\-W-21.633  is  hereby  issued  as 
follows: 

All  workers  of  Justiss  Oil  Conpary  in 
Lena,  Louisiana  and  in  other  locations  of 
Louisiana  and  in  the  States  of  Mississippi, 
Alabama.  Georgia.  Florida  and  ArKansas 
who  became  totally  or  partially  separated 
from  employment  on  i^r  after  October  1. 1985 
and  before  January  1.  1987  are  eligible  to 
apply  for  adiuslment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  4th  day  of 
May  1989. 

Stephen  .\.  Wandner. 
Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services.  U!S. 
jFR  Doc.  89-11464  Filed  5-11-89:  8:45  am] 
BILLING  C0D£  4S10-30-M 


(TA-W-22,3281 

Petroleum  Equipment  Supply  Co., 
Incorp.,  Brownwood,  TX;  Termination 
of  Investigation 

Pursuant  to  Sei-iion  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
which  was  filed  on  November  15,  1988 
on  behalf  of  former  workers  at 
Petroleum  Equipment  Supply  Company 
Incorporated,  Brownwood.  Texas, 

All  production  workers  were 
separated  from  Petroleum  Equipment 
Supply  Company,  Incorporated  before 
October  1.  1985.  Section  223  of  the  Trade 
.Act  of  1974  amended  by  Section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  provides 
retroactive  benefits  to  workers 
separated  on  or  after  October  1,  1985 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  2nd  day  of 
May  1989. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc,  89-11465  Filed  5-11  H!»  8:45  am] 

BILLING  COOC  4510-3O-*! 


ITA-W-22,0011 

Wintershall  Oil  and  Gas  Corp. 
Englewood,  CO;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  March  27. 
1939  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  January  24,  1989  and  was  published 
in  the  Federal  Register  on  March  3, 1989 
(54  FR  9099]. 

Pursuant  tf)  29  CFR  L>0.18(c) 
reconsideration  may  be  granted  under 
the  fallowing  circumstances: 

(1)  if  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  claims  that  because 
foreign  oil  has  had  a  significant  impact 
on  the  price  of  domestic  oil,  Wintershall 
has  decreased  its  exploration  activity 
and  increased  its  production,  marketing 
and  transportation  activities  via  two 
acquisition  during  the  past  few  years. 

Investigation  findings  show  that  the 
petition  was  filed  timely  for  the 
retroactive  provisions  of  the  1988 
amendments  to  the  Trade  Act  of  1974. 
However,  at  the  time  of  the  June  1986 
layoffs,  the  company  was  a  production 
and  transmission  company. 

The  retroactive  provisions  of  section 
1421  (A)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  if  such  workers  were 
eligiljle  to  be  certified  for  benefits  under 
the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions.  The  layoffs  in  1986  occurred 
well  before  November  16, 1987,  the 
earliest  possible  impact  date  for  firms 
producing  an  article  under  section 
2231b)(l)  of  the  Trade  Act.  Other 
findings  show  increased  revenues  in 
1985, 1986  and  1987  compared  to  the 
immediately  preceding  years  and  in  the 
first  10  months  of  1988  compared  to  the 
same  period  in  1987. 

Conclusion 

After  rev  iew  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 


BEST  COPY  AVAILABLE 


Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  4th  day  of 
May  1989. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Sen-ices.  UIS. 
\?R  Doc.  89-11486  Filed  5-11-89:  8:45  am| 
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Empioymeni  Stand,3rds 
Administration.  Wage  ana  Mour 
Division 

Minipium  Wages  tor  Fedcra:  a  id 
Federally  Assisted  Ccnstrijct'&n; 
General  Wage  Deterrr.inatiO" 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevaihng  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFTl  Pari  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rales  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
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volume  causes  procedures  to  be 
impractlciil  and  contrary  to  the  public 

interest 

General  wdge  dettTmir.rttion 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  no'ice  is 
received  by  the  agency,  whichever  is 
earlier  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  m.ade  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wnse  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US,  Department  of  Labor, 
Employment  Standards  .\dministration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Cnnstituti'in 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No, 
I.A89-12  dated  [anuarv  6.  1989 

Agencies  with  construction  projects 
pending  to  which  this  wage  decision 
would  have  been  applicable  should 
utilize  General  Wage  Determination  No. 
1A89-1,  See  Regulations  (Part  1  (29  CVR), 
Section  1.5].  Contracts  for  which  bids 
have  been  opened  shall  not  be  affected 
by  this  notice.  Also  consistent  with  29 
CFR  1.6(c)(2){i)(A).  the  incorporation  of 
the  withdrawal  decision  in  contract 
specifications,  the  opening  of  bids  is 
within  ten  (101  days  of  this  notice,  need 
not  be  affected. 


Modifications  to  General  Wage 

Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  deing  modified. 

Volume  I: 

Florida: 

FL89-1  (Jan.  6. 1989) p.  100. 

FL89-17  (Jan.  6, 1989) p,  142. 

Kentucky: 

KYe9-7  (Jan,  6,  1989) pp.  312-315. 

Massachusetts; 

V1A89-1  (Jan.  6,  1969) pp.  372.  375. 

MA89-2  (Jan.  6. 1989) pp.  388.  390. 

MA89-3  (Jan.  6. 1989) pp.  402-403. 

New  Jersey: 

NJ89-2  (Jan.  6.  1989) pp.  614,  617. 

NJ89-3  (Jan.  6.  1989) pp  634-637 

New  York: 

NY89-2  (Jan.  6. 1988) p.  685 

NY8e-19  (Jan.  6, 1989) pp  8J6b-f).3«f 

Pennsylvania: 

PA89-«  (Jan.  6, 1989) pp.  894-896. 

PA89-14  (Jan.  6,  1989) pp.  948-951. 

953. 
Virginia: 

VA89-7  (Jan.  6, 1989) p.  1140. 


Volume  II: 

Iowa: 

IA89-1  (Jan.  6.  1989) pp.  21-24. 

N' vv  Mfxico: 

NM89-2  (Jan.  6.  1989) pp.  762-763. 

NM89-3  (Jan.  6,  1989) pp.  768-769. 

Ohio: 

OH89-29  (Jan.  6.  1989) pp.  893-906b. 

Texas; 

TX89-3  (Jan.  8, 1989) p.  986. 


Volume  III: 

North  Dakota; 

ND89-4  (Jan.  6.  1989) p.  238. 


Genera!  Wa^e  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts '.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 


the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Gov  ernment  Printing  Office, 
Washington,  DC  20402.  (202)  783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  5th  day  of 
M.iy  1989 
Robert  V.  Sclera. 
Acting  Director,  Division  of  Wage 
Df'terminations. 

[KR  Dor..  89-11271  Filed  5-11-89:  8:45  amj 
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Mine  Safety  and  Health  Administration 
[Docket  No.  M-89-46-C] 

Eastern  Associated  Coal  Corp.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Federal  No.  2 
Mine  (I.D.  No.  46-01456)  located  in 
Monongalia  County,  West  Virginia.  The 
petition  is  filed  under  Section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  belt  haulage  air  in  the 
active  working  faces  of  both  of  the  two 
4-North  .Mains  development  sections,  all 
longwali  development  sections,  and  on 
active  longwali  faces  in  order  to 
maximize  the  efficiency  of  the 
ventilation  system  in  the  4-North  Mains 
area. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  belt  entries  used  as  intake 
aircourses  and  at  each  belt  drive  and 


tailpiece  located  in  intake  aircourses. 
The  monitoring  devices  would  be 
capable  of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  after  the  source 
of  power  to  the  bell  is  removed:  a  visual 
alert  signal  would  be  activated  when  the 
CO  level  is  10  parts  per  million  (ppm) 
above  ambient  air  and  an  audible  signal 
would  sound  at  15  ppm  above  ambient 
air.  All  persons  would  be  withdrawn  to 
a  safe  area  at  10  ppm  and  evacuated  at 
15  ppm.  The  fire  alarm  signal  would  be 
activated  at  an  attended  surface 
location  where  there  is  two-way 
communication.  The  CO  system  would 
be  capable  of  identifying  any  activated 
sensor,  monitoring  electrical  continuity 
and  detecting  electrical  malfunctions. 

4.  The  CO  system  would  be  visually 
examined  at  least  once  during  each 
coal-producing  shift  and  tested  weekly 
to  ensure  the  monitoring  system  is 
functioning  properly.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

5.  If  the  CO  system  is  deenergized  for 
routine  maintenance  or  for  failure  of  a 
sensor  unit,  the  belt  conveyor  would 
continue  to  operate  and  qualified 
persons  would  patrol  and  monitor  the 
belt  conveyor  using  hand-held  CO 
detecting  devices. 

8.  The  details  for  the  fire  detection 
s>  stem  would  be  included  as  part  of  the 
ventilation  system,  methane  and  dust 
control  plan. 

7.  The  concentrations  of  respirable 
dust  in  the  intake  air  in  the  belt 
conveyor  entries  used  as  intake 
aircourses  would  comply  with  the 
requirements  of  30  CFR  70  10O(b]. 
Respirable  dust  samples  would  be  taken 
in  all  belt  entries  used  as  intake 
aircourses  and  the  location  of  the 
sampling  areas  would  be  included  as 
designated  areas  in  the  ventilation 
system  and  methane  and  dust  control 
plan. 

8.  The  permanent  stopping  separating 
the  conveyor  belt  entries  from  the  intake 
escapeway  would  be  specifically 
approved  in  the  ventilation  system  and 
methane  and  dust  control  plan  for  the 
mine. 

9.  Petitioner  states  that  the  proposed    ' 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furni.sh  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Adm.inistration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 


received  in  that  office  on  or  before  June 
12. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

n,.!P  May  5.  1989, 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
\Vn  Doc  89-11457  Filed  5-11-89;  8:45  am) 
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[Docket  No.  M-89-47-C) 

Eastern  Associated  Coal  Corp.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower.  P.O.  Box  1233, 
Charleston,  West  Virginia  25325  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75  1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  tfansformers)  to  its  Federal 
No.  2  .Mine  (ID  No  4f>-m4.'")6)  located  in 
Monongalia  County.  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977, 

A  summary  of  the  petitioner's 
statements  iollows: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
folley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  in  by 
the  last  open  crosscut  and  be  kept  at 
least  150  feet  from  pillar  workings. 

2.  Petitioner  states  that  the  longwali 
mining  sections  planned  at  the  mine  will 
require  2.300  horsepower  to  power  the 
lonj-vvall  system.  In  order  to  supply  such 
power  to  a  longwali  svstem  from  a 
power  system  limited  to  l.OiKl  volts,  the 
following  problems  arisi^ 

a.  The  ampacity  requirements  at  1,000 
volts  are  such  that  very  large  and  heavy 
cables  are  required.  These  large,  heavy 
cables  can  cause  congested  work  space. 
handling  problems,  and  the  accidents 
associated  with  sprains  and  strains; 

b.  Poor  voltage  regulation  resulting  in 
motor  overheating  and  lack  of  torque  to 
be  applied  to  the  face  conveyor  and 

c.  At  1,000  volts,  the  interrupting  limits 
of  the  available  circuit  breakers  are 
approached,  resulting  in  a  diminished 
safety  factor. 

3.  As  an  alternate  method,  petitioner 
proposes  that  Numbers  5,  6,  and  7  Right, 
4  North  Mains  longwali  sections  use 
high-voltage  (2,400)  cables  to  supply 
power  in  or  in  by  the  last  open  crosscut 
with  specific  conditions  and  equipment 
as  outlined  in  the  petition. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlingtoa  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
12, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

Dated:  May  5. 1969. 

|FR  Doc.  89-11458  Filed  5-11-89;  8:45  am) 
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I  Docket  No   M-*9-4;'-C 

Sunnyside  Reclamation  &  Satv.ije. 
Inc..  Petit.'on  tor  Moditicatior  ot 
Application  of  Mandaiory  5a*e;v 
Standard 

Sunnyside  Reclamation  A  Salvage, 
Inc.,  P.O.  Box  99.  Sunnyside,  Utah  64539 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Mine  No.  1  (ID 
No.  42-00093).  its  Mine  No.  2  (ID.  No. 
42-00094).  and  its  Mine  No.  3  (ID.  No. 
42-00092).  all  located  in  Carbon  County, 
Utah.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
equipment  in  the  intake  entry 
connecting  the  No.  1  and  No.  3  Mines. 

2.  As  an  alternate  method,  the 
petitioner  proposes  to  remove  the 
transformer  at  Crosscut  No.  27  and 
relocate  a  battery  charger  to  the  main 
intake.  For  the  two  remaining 
transformers,  the  petitioner  proposes  the 
following; 

(a)  The  air  current  would  flow  along 
the  belt  and  intake  entry  from  the  No.  1 
Mine  to  the  No.  3  Mine,  up  the  No.  3 
Slope  directly  into  the  return  at  8th  Left: 

(b)  A  fireproof  structure  equipped 
with  automatic-closing  doors  that 
activate  at  a  temperature  not  to  exceed 
165  °F  would  be  built.  When  activated. 
fire  doors  would  provide  a  reasonably 
airtight  enclosure  for  all  electric 
components; 

(c)  An  alarm  signal  would  be 
incorporated  in  the  "Conspec"  system. 
The  signal  would  be  heat-activated  and 
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responsible  person. 


the  time  that  the  tractor  is  in  use.  it  is 
used  as  a  mantrip  and  supply  vehicle. 
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capable  of  being  seen  or  heard  by  a 
responsible  person. 

(d)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or  the 
equivalent,  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure;  and 

(e)  An  automatic  fire-suppression 
system  would  be  installed  in  the 
fireproof  structure. 

4.  Petitioner  states  th^t  ;he  proposed 
alternate  method  will  pro',  id*'  'he  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standnrd 

Request  for  Comments 

Persons  Interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  thf  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Admini.stration.  Room  627,  40'15  Wilson 
Boulevard,  Arlington.  Virginia  222U3.  .-\!l 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
12, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dctte:  .M^y  5,  1989. 
Patricia  W  Silvey, 

Diivcioi.  0*'icp  of  Standards,  Regulations 

and  Variances. 

(FR  Doc  89-1 14.i9  F.U'd  >-!l-fl9:  8:45  am| 
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I  Docket  No.  M-S9-«2-C  I 

Tippy  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tipp>  Codl  Company.  Route  2,  Box 
420,  Corbin,  Kentucky  40701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75,313  (methane  monitor)  to  its 
Mine  No.  1  (l.D.  N'o.  1.V16040!  located  in 
Whitley  Coun'y.  Kentucky  The  petition 
IS  filed  under  section  101(cj  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  sumary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  mining  machines. 
longwall  face  equipment  and  loading 
machines.  The  monitor  is  required  to  be 
properly  maintained  and  frequently 
tested. 

2.  N'o  metiiane  has  been  detected  in 
the  mine. 

3.  The  ihree-whe'^l  trdrtors  ^re 
permissible  DC-powered  machines, 
without  hydraulics.  ApproximaN-'y  30- 
40%  of  the  coal  is  hand  loaded  inio  a 
'ir;ig-typp  bucket.  Approximately  20%  of 


the  time  that  the  tractor  is  in  use.  it  is 
used  as  a  mantrip  and  supply  vehicle 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuous 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three-wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector; 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  if  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor; 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  and  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  \\\ 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
12. 1989,  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Dale:  May  5. 1989, 
IFR  Doc  89-11460  Filed  5-11-89;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advanced  Technologies  Panel; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Applications  for  Advanced 
Technologies  Panel  Meeting. 

Date  and  Time:  Friday  June  16,  1989 
from  6-9  p.m  Saturday  June  17,  1989  8-5 
p.m. 

Place:  National  Science  Foundation. 
Room  1242.  1800  G  Street,  NW.. 
Washington,  DC, 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Andrew  R. 
Molnar,  Applications  for  Advanced 
Technologies,  Room  635A,  Phone:  (202) 
357-7064. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  reasearch. 

Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  Fnr  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  of  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  arc  within 
exceptions  (4)  and  (6)  of  5  U.S.C,  552  b 
(c).  Government  in  the  Sunshine  Act 
M,  Rebecca  Winkler, 
Cowrruttee  Manui;emeiil  Officer. 
May  9, 1989. 

[FR  Doc.  89-11488  Filed  5-11-89:  845  am) 
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Advisory  Committee  for  Cross- 
Disciplinary  Activities;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Cross- 
Disciplinary  Activities,  CISE 
Directorate. 

Date  and  Time:  June  7-8.  1989;  8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation, 
Room  1242-1243,  1800  G  Street.  NW.. 
Washington,  DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Mrs.  Barbara  H 
Palmer,  Administrative  Officer.  CISE 
Office  of  Cross  Disciplinary  Activities, 
Room  304.  National  Science  Foundation. 
Wasington.  DC  20550,  (202)  357-7064. 

Summary  of  Minutes:  May  be 
obtained  from  the  contact  person  at  the 
above  address. 


Purpose  of  Committee:  To  provide 

regular  advice  and  recommendations. 

and  oversight  to  the  Office  in  guiding  its 

policy  decisions  with  reg.ird  to  the 

progr.ims  within  its  purview. 

Agenda:  June  7,  1989;  8:30  a.m.-12:00 

nuon.  Review  and  discussion  of  current 

OCD.A  activities  and  Adv  !sor\' 

Committee  functions. 

12:O(wi:30p.m.  Lunch 

1:30  p.m.-5:00  p.m.;  Discussions  with 
■\ssjstant  Director  and  Director, 
Review  of  OCD,\  budget  and  plans. 

|;:'ie  8.  1989  8:30  a.m.-1200  noon. 
Review  of  cross-directorate 
activities.  Advisory  Committee 
review  of  OCD.A  plans.  Plans  for 
Oversight  reviewers. 

12:00-1:30  Lunch 

1::!0  p.m,-3:.30  p.m. 

Advisory  Committee  open  discussion  of 
OCDA  activities  and  plans. 

M;i>  9.  1989. 

M.  Ret)ecca  Winkler, 

Connii:>l:-e  Mnnagrment  Officer. 

\FR  Doc.  89-11489  Filed  5-11-89:  8:45  am) 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

.Agency:  Naitonal  Science  Foundation, 

Action:  Notice  of  amerdnient  to 
stTitement  of  organization,  functions, 
and  delegations  of  authority. 

Suhiect:  In  accordance  with  the 
Administrative  Procedures  Act  (5  U,S,C, 
551  et  seq.),  this  notice  amends  the 
St.itcment  of  Organization  published  a' 
52  FR  1540-1549  of  January  14, 1987,  as 
amended  by  52  FR  49216  of  Decrmber 
30,  1987,  and  53  FR  15755  of  Muy  3.  19iiH 

Effective  Date:  May  10,  19H9." 

For  Furlfier  Information  Contact:  M 
Rebecca  WinMcr,  National  Science 
Foundation,  Division  ot  Personnel  ac.d 
.M;inHgem.ent,  Room  208.  Washington. 
D  C.  20550,  telephone  202-357-9520. 

A,  Staff  Offices 

/.  National  Science  Board 

Office  of  the  Inspector  General  (OIG). 
The  Inspector  General  Act  Amendments 
of  1U88  (Pub,  L.  100-504)  provide  for  the 
National  Science  Foundation  to  have  an 
Inspector  General,  appointed  by  and 
under  the  general  supervision  of  the . 
.National  Science  Board,  with  powers 
and  duties  provided  for  in  the  Inspector 
General  .Act  of  1978,  as  amended.  In 
k<  eping  with  this  Act.  on  April  9,  1989. 
the  Office  of  Audit  and  Ov  ersight. 
formerly  reporting  to  the  Office  of  the 
Director,  was  redesignated  as  the  Office 
of  the  Inspector  General  (OIG),  This 
Office  is  responsible  for  audit  and 
oversight  of  the  financial, 


administrative,  and  programmatic 
aspects  of  NSFs  activities.  OIG  is  the 
focal  point  of  contract  with  other 
Federal  audit  organizations  in  the 
Executive  Branch  and  with  GAO.  QIC  is 
organized  with  four  subordinate 
components:  External  Audit,  Internal 
Audit,  Oversight,  and  Investigations/ 
Counsel. 

2.  Office  of  the  Director 

(a)  Office  of  Audit  and  Oversight 
(OAO).  On  April  9. 1989,  most  of  the 
OAO  functions  and  staff  were 
transferred  to  the  new  Office  of  the 
Inspector  General.  The  indirect  cost 
analysis  activity  and  most  of  its  staff 
were  transferred  to  the  Division  of 
Grants  and  Contact  in  the 
Administration  Directorate. 

(b)  Research  Facilities  Office  (RFOJ. 
RFO  was  established  on  December  15. 
1988,  as  a  staff  office  in  the  Office  of  the 
NSF  Director,  The  Office  is  responsible 
for  providing  leadership,  coordination 
and  oversight  for  NSF  research  facility 
support  activities.  In  pursuit  of  its 
mission,  RFO  will  assess  research 
facihty  capacity  and  needs,  develop 
initiatives,  and  help  delineate  the  roles 
of  those  investing  in  and  supporting 
research  facilities. 

Funds  are  not  available  for  this 
proposed  program  in  FY  89  and  none 
have  been  included  in  the  F\'  90  budget 
request  to  Congress.  However.  RFO  is 
developing  NSF's  program  guidelines  in 
accord  with  the  Academic  Research 
Facilities  Modernization  Act  of  1988. 
[102  Stat.  2873.  42  U.S.C.  1862a-1862d]. 

(c)  Office  of  Inforwation  Systems 
(OIS).  OIS  was  reorganized  on  August 
28. 1988.  to  consolidate  functions  into 
tv^o  new  divisions  and  to  create  a  new 
staff  function  in  the  OIS  Office  of  the 
Director.  OIS  now  consists  of  the 
following  organizational  units: 

(1)  Office  of  the  Director,  with  a  new 
Policy  and  Evaluation  Staff  responsible 
for  ADP  policy  development  and  quality 
assurance. 

(2)  Information  Management  Division 
(IMD)  that  is  responsible  for  developing 
automated  application  systems  and  data 
bases.  The  Division  consolidates  the 
work  of  the  former  Central  Applications 
Branch  and  the  Information 
Management  Staff. 

(3)  Technological  Environment 
Division  (TED)  that  is  responsible  for 
managing  NSF's  technological 
infrastructure.  The  Division  consolidates 
the  work  of  the  former  Computer  Center 
and  Distributed  Systems  Branches  and 
the  ADP  Security  Officer.  The  Division's 
Security  Officer  is  responsible  for  ADP 
security  programs  and  procedures. 


B.  Directorates 

1.  Directorate  for  Computer  and 
Information  Science  and  Engineerinq 
(CISE) 

Office  of  Cross-Disciplinary 
Activities  (CDA).  CDA  was  established 
on  June  5, 1988.  by  transferring  functions 
and  staff  of  the  CISE  Institutional 
Infrastructure  and  CISE  Instrumentation 
Programs.  Division  of  Computer  and 
Computation  Research  (CCR).  into  CDA. 
The  new  Office  is  responsible  for 
centralizing  intra-divisional  activities 
such  as  those  relating  to  infrastructure 
building:  for  providing  a  central  focus 
for  activities  between  CISE  and 
industry,  other  governmental  agencies, 
professional  societies,  and  international 
organizations;  and  for  proposing  and 
initiating  new  cross-divisional  programs. 

In  addition,  the  Office  will  manage 
and  coordinate  cross-divisional  targeted 
activities  including  Science  and 
Technology  Centers,  CISE  Presidential 
Young  Investigators,  Research  Initiation 
in  Computer  and  Information  Science 
and  Engineering,  Research  Experiences 
for  Undergraduates,  Minority  Research 
Initiation,  Research  Opporiunities  for 
Women.  Ethics  and  Values  Studies,  and 
the  like. 

2.  Directorate  for  Engineering 

On  March  12, 1989,  the  Directorate  for 
Engineering  (ENG)  was  restructured. 
ENG's  seven  divisions  were 
consolidated  into  six.  The  Office  of  the 
Assistant  Director  and  the  Office  of 
Engineering  Infrastructure  Development 
(OEID)  remained  unchanged.  New 
functional  statements  for  the 
restructured  directorate  are  below. 

The  overall  mission  of  NSFs 
Engineering  (ENG)  Directorate  is  to 
promote  the  progress  of  engineering  and 
technology,  thereby  contributing  to 
national  prosperity  and  security. 
Specifically,  the  E.\'G  seeks  to 
strengthen  the  engineering  science  base, 
which  provides  the  foundation  for 
engineering  education,  research, 
technological  innovation  and  practice:  to 
develop  a  knowledge  base  for 
technology-driven  areas  such  as  design 
and  manufacturing;  to  encourage 
technological  innovation  through  the 
support  of  research  in  emerging  areas:  to 
promote  the  cross-disciplinary  research 
approach  through  the  support  of 
research  groups  and  centers;  to  improve 
the  quality  of  engineering  education  in 
order  to  attract  the  most  capable 
students  to  the  engineering  profession 
and  produce  first-rate  engineers:  and  to 
provide  additional  opportunities  for 
minorities,  women,  and  the  disabled 
through  programs  to  remove  barriers 
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materials  engineering.  Research  is 
supported  that  will  improve  existing? 


underlie  the  full  range  of  engineering 
production  systems. 
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integrating  and  managing  tc(  hiiological        amendment  involves  no  significant 
systems.  hazards  consideration.  Under  the 

The  Division  supports  two  major  Commission's  regulations  in  10  CFR 


basis  fur  this  determination  is  that 
containment  isolation  failure  in  the 
current  configuration  has  some  finite 
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and  provide  incentives  for  full 
participation  in  education  and  research. 
(d)  Assistant  Dirprtor  for  Engineering. 
The  Assistant  Director  is  responsible  for 
the  ovpr;ill  pidnnins  and  management  of 
'he  directorate  in  order  to  meet  its 
stated  mission. 

(b)  Office  of  En;^;neering 
Infrastructure  Dvveiopment  (OE/D).  The 
aim  of  this  office  is  to  develop  and 
provide  a  Directorate-wide  focus  for  (1) 
activities  th.it  affect  one  or  more  of  the 
divisions  of  the  Directorate  for 
Fnyineenng  and  that  will  optimize  the 
effective  use  of  university,  industry',  and 
other  resources:  !21  activities  that  will 
advarre  U.S.  engineering  through 
international  cooperation,  and  (3)  the 
activities  of  the  Directorate  with  respect 
to  engineering  education. 

The  Office  is  responsible  for 
coordination  v\i!h  other  organizations 
concerned  vMth  engi.neering  research 
and  enemeer'ng  ir.frastrjcture,  including 
the  Of'ice  of  S<;i.'nce  and  Technology 
Policy,  the  National  .Academy  of 
Science,  the  National  Academy  of 
Fngineenng,  the  .National  Research 
Council,  foreign  research  organizations, 
engineering  professional  societies,  and 
other  parts  of  the  nnjinerrirg 
community. 

The  Office  also  coordinates  the 
Directorate's  effort  to  increase  the 
participation  of  women,  minontios,  and 
disabled  persons  in  NSF  engineering 
programs  and  activities. 

(c)  Chemical  and  Thermal  Systems 
Division  (CTSJ.  CTS  funds  research  that 
strengthens  the  engineering  base  for 
technologies  involving  chemical,  thermal 
and  flow  processes.  The  processes  are 
important  in  areas  like  microelectronics, 
specialty  chemicals,  pharmaceuticals, 
rnerg^/  procuction  and  transfer, 
molecular  engineering  of  advanced 
materials,  and  chemical  processing  of 
h,i7irdous  waste 

CTS  was  formed  from  parts  of  the 
f  )rrt',i;r  Chf^mical,  Biochemical  and 
1  herma!  Fnaineenng  (CBTF]  and 
Mechanics,  Stnirtural  and  .Materials 
r-!gineerin«  fMSMFl  Divisions  to  better 
f  3CU8  n-sponsihihty  for  supporting 
engneerui^  research  and  educational 
activities  in  the  a.'-eas  of  chemical  and 
thermal  systems,  including  fluids, 
hydraulics  and  participates. 

The  Division  is  responsible  for  the 
following  research  programs:  Chemical 
Reaction  Processes:  Interfacial, 
Transport,  and  S<'paration  Pmresses; 
Ihermal  Systems  Fluid:  and  Particulate 
.ind  Hydraulic  Systems. 

(d)  Mechanical  ami  Sini<  ti:ral 
Systems  Division  (KISS I  MSS  seeks  to 
improve  and  nvp.ind  finiiam. •';'.(! 
engineering  knowledge  m  the  .'•.-oad 
areas  of  mechanics,  structures,  and 


materials  engineering.  Research  is 
supported  that  will  improve  existinjj 
industrial  processes  and  create  new 
technology  in  areas  such  as  the 
formulation  and  processing  of  nmel 
engineering  materials,  the  performance 
and  service  life  of  machines  and 
equipment,  and  more  efficient 
construction  techniques  for  large  scale 
structures, 

MSS  was  formed  from  parts  of  the 
former  Chemical  and  Electrical  Systems 
(CES)  and  Mechanics.  Structural  and 
Materials  Engineering  (MSME)  Divisions 
to  better  focus  responsibility  for 
supporting  engineering  research  and 
educational  activities  in  the  are,Hs  of 
mechanics,  structures,  and  materials. 

The  Division  is  responsible  for  the 
following  research  programs:  Dynamic 
Systems  and  Controls:  Structures  and 
Building  Systems;  Materials  Engineering 
and  Tribology;  and  Solid  and 
Geomechanics. 

(e)  Electrical  and  Communications 
Systems  Division  (ECS).  ECS  directs  its 
efforts  towards  enhancing  the 
engineering  knowledge  base  for  the 
analysis,  synthesis,  design  and 
fabrication  of  materials,  devices, 
systems,  and  phenomena  that  involve 
electrical,  electronic,  electromechanical 
or  optical  technologies. 

ECS  was  formed  from  parts  of  the  old 
Electrical.  Communications,  and 
Systems  Engineering  (ECSE)  and 
Emerging  Emgineering  in  Technologies 
(EET)  Divisions  to  better  focus 
responsibility  for  supporting  engineering 
research  and  educational  activities  in 
the  areas  of  electrical,  computational 
and  communications  systems.  Through 
its  Engineering  Technologies  Initiation 
program,  ECS  is  responsible  for 
promoting  the  support  of  emerging 
technologies  throughout  the  ENG 
activity. 

The  Division  is  responsible  for  the 
following  research  programs:  Quantum 
Electronics.  Waves  and  Beams;  Soiid- 
State  and  Microstructure; 
Communications  and  Computational 
Systems;  Engineering  Systems;  and 
Emerging  Technologies  Initiation. 

(f)  Design  and  Manufacturing  Systems 
Division  (DDM).  DDM  seeks  to  develop 
and  expand  the  scientific  foundations  of 
design,  manufacturing  and  computer- 
integrated  engineering  across  a  broad 
spectrum  of  American  industry.  This 
long-term  effort  is  needed:  to  deepen  our 
understanding  of  the  processes, 
operations  and  systems  that  comprise 
our  manufacturing  base:  to  render  this 
base  more  competitive;  and  to  make  it 
responsive  to  new  needs  and  receptive 
to  innovation.  Complementing  this  effort 
is  support  of  the  development  of 
operations  research  methodologies  that 


underlie  the  full  range  of  engineering 
production  systems. 

DDM  was  formed  from  all  of  the 
former  De.sign.  Manufacturing  and 
Computer-Integrated  Engineering 
(DMCE)  Division  and  the  operations 
research  component  of  the  former 
Electrical.  Communications  and  S\ stems 
Engiiieering  (FCSE)  Division.  Within  the 
E\G  activity.  DDM  provides  a  focus  for 
engineering  rese.arch  and  educational 
activities  in  design  and  maniif.icturing 
systems. 

The  Division  is  responsible  for  the 
following  research  programs:  Operations 
Research  and  Production  Systems; 
Design  and  Computer-Integrated 
Engineering:  a-^d  M.mufacturing 
Processes  and  Equipment. 

(g)  Bioioi^ica! and C.:'  ral Sysli  ■:is 
Division  (BOS J.  DCS  was  I  jrmed  from  a 
substantial  portion  of  the  former  Critical 
Engineering  Systems  (CES)  Division,  the 
Biochemical  and  Biomass  Engineering 
Program  from  the  former  Chemical. 
Biochemical,  and  Thermal  Engineering 
(CBTEj  Division,  and  the  Biotechnology, 
and  Bioengineering  and  Research  for  the 
Handicapped  programs  from  the  former 
Emerging  Engineering  Technologies 
(EFT)  Division,  Within  the  ENG  activity. 
BCS  provides  a  focus  for  engineering 
reseanh  and  educational  activities 
focused  on  biological  and  environmental 
problems,  and  hazard  mitigation.  The 
Biological  and  Critical  Systems  (BCS) 
Division  is  divided  into  two  sections*  (1) 
Bioengineering  and  Environmental 
Systems:  and  (2)  Hazard  .Mitigation. 

The  Division  is  responsible  for  the 
following  research  programs: 
Bioengineering  and  .'\iding  the  Disabled; 
Environmental  and  Ocean  Systems: 
Earthquake  Hazard  Mitigation;  and 
Natural  and  Man-Made  Hazard 
Mitigation. 

(hj  Er.^^inpunn;^  Centers  Division 
lECDj.  ECD  supports  university-based 
research  centers  aimed  at  enhancing  our 
country's  industrial  competitiveness  by 
strengthening  university /industry 
coupling  in  research  and  education.  The 
programs  focus  research  teams  on 
scientific  and  engineering  areas  where 
the  infusion  of  knowledge  from  several 
disciplines  and  viewpoints  will  enhance 
the  probability  of  innovative  and 
industrially  relevant  research.  The 
Division  has  three  broad  objectives:  lo 
focus  and  integrate  fundamental 
research  on  knowledge  breakthroughs 
underlying  technological  advances;  lo 
increase  cooperation  between  university 
engineers  and  scientists  and  their 
industri.il  counterparts  in  order  to  focus 
research  on  current  and  projected 
industrv'  needs:  and.  to  better  prepare 
students  in  designing,  synthesizing. 


integrating  and  managing  technological 
systems. 

The  Division  supports  two  major 
programs.  Engineering  Research  Centers 
|ERC)  and  Industry ,/University 
Cooperative  Research  Centers  (lUCRC). 
Together  these  programs  are  developing 
a  network  of  centers  focused  on 
technological  areas  critical  to  advancing 
the  knowledge  base  underlying 
technological  innovation, 

3.  Directorate  for  Science  and 
Engineering  Education 

Division  of  Undergraduate  Science. 
Engineering,  and  Mathematics 
Education  (USEMEI.  On  September  2ft, 
1988.  the  Office  of  Undergraduate 
Science.  Engineering,  and  Mathemiatus 
Education  (USEME)  was  renamed  the 
Division  of  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education  (USEME),  The  functional 
statement  for  USEME  is  unchanged. 
Margaret  L.  Windus. 
Director.  Division  of  Personnel  and 
Management. 
Date:  May  9.  1989. 
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NUCLEAR  REGULATORY 
COMMISSION 

lOocket  No.  50-2131 

Connecticut  Yankee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

Che  U.S.  .Nuclear  Regcl.itoty 
Commission  (the  Ctsm.nvissiori)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
61  issued  to  Connecticut  Yankee  Atomic 
Power  Companv  (the  licensee)  for 
operating  of  the  Hadd.im  Neck  Plant 
located  in  Middlesex  County, 
Connecticut, 

The  proposed  ameiidineiit  provides  an 
cKtension  of  the  one-time  relaxation  of 
the  containment  integrity  specifications 
issued  as  License  Amendment  No.  112, 
to  allow  the  four  containment  air 
recirculation  (CAR)  fan  motor  heat 
exchangers  to  be  cleaned  or  replaced 
while  at  power. 

Before  issuance  of  the  proposed 
license  amendment,  the  Con;mission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  19o4,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
(ictermination  that  the  request  for 


amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  This 
Technical  Specification  change  is 
bounded  by  the  evaluation  submitted  in 
CYAPCO's  letter  dated  February  10. 
1980,  and  approved  by  the  NRC  staff  in 
Amendment  No,  112  The  total  time 
restriction  of  64  hours  for  having  the 
service  water  system  open  envelopes 
this  proposed  change  as  well.  CYAPCO 
is  not  requesting  an  additional  64  hours, 
but  proposes  to  perform  the  work 
allowed  by  this  license  amendment 
under  the  original  64-hour  restriction 
approved  in  Amendment  No.  112. 
Therefore,  the  10  CFR  50.92  evaluation 
described  in  CYAPCO's  February  10, 
1989,  license  amendment  request  bounds 
this  proposed  change  as  well. 

The  purpose  of  the  proposed  change  is 
to  clean/replace  the  CAR  fan  motor  heat 
exchangers.  In  so  doing,  service  water 
flow  through  the  heat  exchanger  will 
increase.  This  increase  in  heat  removal 
capacity  is  necessary  to  restore  the  CAR 
unit  performance  to  that  assumed  in  the 
Updated  Final  Safety  Analysis  Report 
for  the  design  ser\  ice  water 
temperature.  The  net  effect  of  the 
change  will  be  to  improve  CAR  unit 
cooling  system  performance,  specifically 
by  ensuring  proper  fan  motor  cooling. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  possibility  for 
an  accident  or  malfunction  of  a  different 
type  than  any  evaluated  previously  in 
the  Final  Safety  Analysis  Report  is  not 
created  since  the  change  and/or  failure 
modes  associated  with  the  change  do 
not  modify  the  plant  response  to  the 
point  where  it  can  be  considered  a  new 
design  basis  accident. 

The  compensatory  measures, 
combined  with  the  short  duration  of 
containment  integrity  relaxation,  result 
in  an  increase  in  the  probability  of 
failure  of  containment  insolation  of 
7x10  when  averaged  over  a  year.  This 
low  probability,  coupled  with  the  low 
probability  of  accidents  resulting  in  a 
release  of  significant  radioactivity  into 
the  containment,  is  judged  to  be 
negligible  and  need  not  be  considered 
for  this  maintenance  evolution.  The 


basis  for  this  determination  is  thai 
containment  isolation  failure  in  the 
current  configuration  has  some  finite 
probability,  and  the  incremental 
increase  resulting  from  the  proposed 
change  would  be  insignificantly  small 

The  proposed  change  does  not  create 
a  new  unanalyzed  event  based  on 
compensatory  measures  which  will  be  in 
effect.  As  described  above,  the  proposed 
change  does  not  increase  the  probability 
of  an  accident  lo  the  point  where  it 
should  be  considered  within  the  design 
basis  of  the  plant 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
does  not  impact  the  consequences  of  an 
accident  on  the  fuel  or  reactor  coolant 
system  protective  boundaries.  The 
proposed  change  will  allow  the  opening 
of  the  ser\'ice  water  piping  inside 
containment  for  relatively  short  periods 
of  time.  This  piping  serves  as  the 
containment  boundary.  The  relaxation 
of  containment  integrity  docs  not 
represent  a  significant  reduction  in  the 
margin  of  safety.  As  noted  above,  the 
compensatory  measures  which  will  be 
implemented  provide  reasonable 
assurance  that  the  containment 
boundary  will  be  maintained  and  that 
the  allowable  off-site  dose  limit  will  not 
be  exceeded. 

Based  on  the  above  discussion,  the 
proposed  change  will  not  decrease  the 
margin  of  safety  because  of: 

la.  The  compensatorj-  measures  lo 
maintain  the  containment  boundary. 

b.  The  relatively  short  duration  when 
the  service  water  piping  inside 
containment  is  open. 

c.  The  unavailability  of  the  CAR  fan 
units  is  bounded  by  that  allowed  by 
both  the  Technical  Specifications  and 
existing  administrative  controls. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Writting  comments  may  be  submitted 
my  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
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this  Federal  Register  notice  Wntten 
romments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bcthesda.  Maryland 
from  7.30  a.m.  to  4:15  p.m  Copies  of 
wntten  comments  received  may  be 
examined  M  the  NRC  Public  Document 
Room,  the  Ceiman  Building,  2120  L 
Street.  .\VV.,  Washington.  DC.  The  filing 
of  request  tor  fieanngs  and  petitions  for 
It^ave  to  inlevene  are  discussed  below. 

By  lune  12,  1989.  the  licensee  mav  file 
a  request  for  a  hearing  with  re-ipe(  t  'o 
Ksuiince  of  the  amfndment  to  the 
subject  fa(.ilitv  operating  license  and 
any  person  whose  interest  may  he 
affected  by  this  proceedms  and  who 
wishes  to  participate  as  a  party  in  the 
proceedirg  must  file  a  written  petition 
for  leave  to  intervpne.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissions    Rules  of 
Practice  for  Domestic  Licensins? 
ProceedioKs  ■  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
if.'ave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safe'y  and  [.icensmg  Boani.  designated 
by  the  Commission  or  by  the  Chairm.i;i 
of  the  .Atomic  Safety  and  Licensing 
Board  Panel,  wili  rule  on  the  request 
and;or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  (jf  hearing  or 
an  apprnpri  ite  order 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  peti!iont;r  m  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
r"sults  of  the  proceeding.  The  petiticm 
should  specifically  explain  the  reasons 
wh>  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fat  tors:  (1)  The  nature  of  the 
petition'Ts  right  under  the  .Act  to  be 
niadi.'  p.irty  t(j  the  proceeding,  |2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e!'fe(,t  of  any  order  which  may  be 
enterc;d  in  the  proceeding  on  the 
petitioner  s  interest.  The  petition  should 
I'so  identify  the  specific  aspeci(s)  of  the 
s:j!i|e(  t  matter  of  the  proceeding  as  to 
v\  hich  petitioner  wishes  to  intervene. 
.\;n  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
Hiimi'ted  ,)s  a  p.irty  may  amend  the 
petition  without  requesting  leave  of  the 
Hoard  up  to  fifteen  (15)  days  prior  to  the 
first  preheiring  (  onference  scheduled  in 
the  pruceedina.  but  such  an  amended 
petition  must  s.it.sfv  'he  spei.ificity 
requirements  described  auovc. 
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Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  souRht  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  significant  hazards 
considerations,  any  hearing  held  would 
take  place  before  the  issuance  of  any 
amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  considerations.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
•Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Com.mission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6O0(J  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  (petitioner's  name  and 
telephone  number),  (date  petiti<3n  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Garfield, 
Esquire,  Day,  Berry  S  Howard. 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3494. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
rerjuest.  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-{v)  and 
2.714((1). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31.  1989.  which 
is  available  for  public  inspection  at  the 
Commissions  Public  Document  Room. 
the  Gelman  Building.  2120  L  Street.  NW., 
Washington,  DC  and  at  the  Local  Public 
Document  Room  located  at  Russell 
Library,  123  Broad  Street,  Middlctown, 
Connecticut  06457. 

D.itod  at  Rockville.  .Maryland,  this  8lh  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

l'ro/e(.i  ManafiLT,  Project  Directorate  1-4, 
Division  of  RoacUir  Projects — ////.  Office  of 
Nuclear  Rftuti  >r  Regulation. 
jFRDnr  89-11454  Filed  5-11-69;  8:45  am) 
BILLING  CODE  7590-01-y 


■  Docket  No.  50-2551 

Consumers  Power  Co.;  Withdrawal  of 
Application  for  Amendn'.ent  to 
Provisional  Operating  License 

The  United  Stales  Nuclear  Regulatory 

Commission  (the  Commisstion)  h.js 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
December  13,  1983  application  as 
supplemented  by  le'ier  dated  May  23. 
19H.S.  for  proposed  amendment  to 
Pi  ovisional  Operating  License  No.  DPR- 
20  for  the  Palisades  Plant,  located  in 
Van  Biiren  County,  Michigan. 

The  porposed  amendment  would  have 
levised  the  Appendix  A  Technical 
Specifications  concerning  the 
operability  of  primary  coolant  system 
leakage  detection  systems.  The 
revisions  would  have  added 
specifications  identifying  the  conditions 
under  which  the  leakage  detection 
systems  would  have  to  be  operable,  the 
uiinimurn  number  of  operable  channels 
per  system,  actions  to  be  taken  when 
less  than  the  minimum  specified 
Lhannels  are  operable,  and  periodic 
surveillance  required. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  August  22. 1984  (49 
FR  33362),  However,  by  letter  dated 
January  24,  1989,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amenmdcnt  dated.  December  13. 1983. 
the  supplement  dated  May  23, 1985,  and 
the  licensee's  letter  dated  January  24, 
1989,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Pocument  Room.  2120  L  Street.  N.W.. 
VV<.shington.  DC.  and  the  Van  Zoeren 
Library.  Hope  College.  Holland, 
Michigan  49201. 

Dated  at  Rockville.  Maryland,  this  5th  day 
ofMdy1989. 

For  the  Nuc  ledr  Rt'jjuliitory  Commission. 
\!b«it  VV.  De  Ag.izio.  St.. 
Project  Manager  Project  Directorate  III-1, 
Division  of  Reactor  Projects — ///,  IV,  Vend 
Special  Projects,  Office  of  Nuclear  Reactor 
Regiikitinn. 

|FR  D<ic.  89-1 14.W  Filed  5-11-89:  8:45  am) 
BILLING  CODE  7SMMI1-M 

I  Docket  No.  50-3891 

r-'.onda  Power  &  Light  Co.;  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  fthe  Commission)  has 


denied  a  request  by  the  Florida  Power  & 
Light  Company,  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-16  issued  to  the 
licensee  for  operation  of  the  St.  Lucie 
Plant.  Unit  No.  2.  located  in  SL  Lucie 
County.  Florida.  Notice  of  Consideration 
of  Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on  July 
24, 1984  (49  FR  29909). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  for  the 
surveillance  interval  for  the  actuation 
logic  in  the  Engineered  Safety  Features 
Actuation  System/Auxiliary  Feedwater 
Actuation  System. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  May  5, 1989. 

By  June  12, 1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC,  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  Harold  F.  Reis,  Esquire,  Newman 
and  Holtzinger,  1615  L  Street.  NW.. 
Washington,  DC  20036  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  22. 1984.  as 
supplemented  on  October  31. 1985.  and 
(2)  the  Commission's  letters  to  the 
licensee  dated  June  14. 1985  and  May  5. 
1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building  2120  L  Street,  NW.. 
Washington,  DC  and  at  the  Indian  River 
Junior  College  Library,  3209  Virginia 
Avenue,  Fort  Pierce,  Florida  334.50.  A 
copy  of  Item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  May  1989. 


For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

jFR  Doc.  89-11456  Filed  5-ll-«9;  8:45  am) 
BILUNQ  CODE  7S90-0«-M 


OFUCE  OF  MANAGfMf  NT  hKr 
B'JDGtT 


Center  *o'  ;,'-,t,:!r'T:.i'ion  TechnoJogy 

M  o ,"  .1  q  c  '^~  r  ■" '  A  t*  e  ■'  r,  a '  i  v  p  s 

agency:  Office  of  Management  and 

Budget. 

action:  Request  for  comments:  Center 

for  Information  Technology 

Management. 

SUMMARY:  Under  the  authority  of  the 
Paperwork  Reduction  Act  (U.S.C.  44. 
Chapter  35),  the  Office  of  Management 
and  Budget  (OMB)  is  undertaking  an 
examination  of  alternatives  for  a  center 
for  imformation  technology 
management.  The  purpose  of  such  a 
center  would  be  to  provide  agencies 
with  advice  and  assistance  regarding 
the  technical  management  of  major 
government  information  technology 
initiatives,  not  to  design  or  build 
systems,  or  provide  other  functions 
already  available  from  other  sources. 

Alternatives  being  considered  include: 
(1)  Using  an  existing  commercial 
source(s):  (2)  establishing  a  center  as 
part  of  a  Federal  agency;  or  (3) 
establishing  a  private,  not-for-profit 
entity  as  a  Federally  Funded  Research 
and  Development  Center  in  accordance 
with  Office  of  Federal  Procurement 
Policy  Letter  No.  84-1.  OMB  is  seeking 
comments  on  alternatives.  As  a  result  of 
a  review  of  comments  received.  OMB 
will  determine  the  need  for,  and  its 
approach  to  establishing  such  a  center. 
DATE:  OMB  will  accept  comments 
submitted  by  June  12. 1989. 
ADDRESS:  Written  comments  should  be 
submitted  to  "CITEM  "  New  Executive 
Office  Building.  Room  3235.  725  17th 
Street.  NW..  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Poorbaugh.  Office  of  Management 
and  Budget,  Office  of  Information 
Technology  Management.  725  17th 
Street  NW.,  Room  3235.  Washington,  DC 
2051.13.  (202)  395-7231. 

Issued  in  Washinglotv.  DC  May  5.  1489. 
fay  Piager, 

.Adiiinislrator  Office  of  In  fomialion  and 
Rofiulolory-  Affairs.  Office  of  Stanagemi'nt 
ami  Budget. 
|FR  Doc  8,0-1  U<tl  Filpd  5-H-89:  8-45  am| 
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ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act" 


investment  companies  (as  that  term  is 

defined  in  Revised  Proposed  Rule  11a- 
3).  Each  of  the  four  e.xisting  funds  in  the 
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load  will  be  imposed  when  a 
shareholder  redeems  amounts  derived 
from  (i)  increases  in  the  value  of  his  or 
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in  connection  with  the  combination  of 
the  investment  company  with  Applicant 
by  merger,  acquisition  of  assets,  or  by 
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respect  to  an  involuntary  redemption 
effected  pursuant  to  the  right  to 
liquidate  shareholder  accounts  is 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  tor  0MB 
Review 

agency:  Railroad  Retirement  Board, 
ACTION:  in  accordance  with  the 
r  .;^  :  .\ nrk  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Procurement 
Requests 

(2)  Form(s)  submitted:  1  I 

(3)  OMB  Number:  3220-0139 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
(.hange  in  the  substance  or  in  the 
method  of  collection 

|6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations 

(8)  Estimated  annual  number  of 
respondents:  38 

1 9)  Total  annual  responses:  55 

{\0]  A  verage  time  per  response:  1 .08 

(11)  Total  annual  reporting  hours:  51 

(12)  Collection  description:  The 
collection  obtnins  the  information 
needed  from  bidders  to  award 
contracts  f(jr  se.'-v.ces  or  equipment. 

Additional  Information  or  Comments 

Copies  of  the  propo.sed  forms  and 
supporting  documents  can  be  obtained 
from  Ronald  Ritter.  the  agency  clearance 
officer  (312-751-4692)  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter. 
Railroad  Retirment  Board,  844  Rush 
Street,  Chicago,  Illinois  60611  and  the 
OMB  reviewer,  Justin  Kopca  (202-395- 
7J16),  Office  of  Mdnasement  and 
Budjiet,  Room  3002,  New  Executive 
Office  Duildmg,  Washington.  DC  20503 
Ronald  Ritter. 

Acting  Director  of  Information  Resources 
Management. 

|FR  Doc.  89-11422  Filed  5-11-89:  8:45  am| 

BIILING  C00€  7905-01-*! 

SECURITIES  AND  EXCHANGE 
COMMISSION 

(Bel   No,  IC-16947;  812-7068' 

The  Advantage  Income  Opportunity 
Fund;  Notice  of  Application 

.M,.\  ')    19^9. 

AGENCY:  Securities  and  Exchange 
Co.Timission  ("SEC"). 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANT:  The  Advantage  Income 
Opportunity  Fund. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  sections  2(a)(32). 
2(a)(35).  22(c)  and  22(d)  of  the  1940  Act 
and  Rules  22c-l  and  22d-l  thereunder 
and  under  section  11(a)  of  the  1940  Act. 

Summary  of  Application:  The 
Applicant  seeks  an  order  that  would 
permit  it  and  other  investment 
companies  in  the  same  family  of  funds 
created  in  the  future  to  assess  a 
contingent  deferred  sales  load  ("CDSL ') 
on  certain  redemptions  and  to  waive  the 
CDSL  under  certain  circumstances  and 
to  permit  certain  exchange  privileges. 

FILING  DATE:  The  application  was  filed 
on  July  14.  1988  and  amended  on  March 
3, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC  s 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m..  on 
May  30, 1989.  and  accompanied  by  proof 
of  service  on  the  Applicant,  in  the  form 
of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  recjuests 
should  state  the  nature  of  the  writer's 
interest,  the  reasons  for  the  request,  ami 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

Addresses:  Secretary.  SEC.  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  c/o  Boston  Security 
Counsellors.  Inc.,  60  State  Street.  Boston. 
MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  R.  Haliock.  jr..  Special  Counsel,  at 
(202)  272-3030  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300). 

.Applicants  Representations 

1.  The  Applicant  is  an  open-end 
diversified  management  investment 
company  registered  under  the  1940  Act 
which  will  be  the  fifth  fund  in  the 
"Advest  Advantage"  group  of 


investment  companies  (as  that  term  is 
defined  in  Revised  Proposed  Rule  11a- 
3).  Each  of  the  four  existing  funds  in  the 
Advest  Advantage  group  of  funds  is  a 
registered  open-end  management 
investment  company  under  the  1940  Act. 
Under  a  previous  ordei  issued  by  the 
SEC  in  Investment  Company  Rcl.  No. 
14927  (lanuary  30.  1986)  and  an 
amended  order  in  Investment  Company 
Rel.  No.  15490  (December  22. 1986)  the" 
four  existing  funds  were  granted 
exemptions  substantially  identical  to 
those  now  sought  by  the  Applicant.  The 
Applicant  requests  that  the  exemptive 
relief  extend  to  it  and  to  subsequently 
organized  but  substantially  identically 
situated  investment  companies  or  series 
of  one  or  more  investment  companies,  in 
either  case  within  the  Advest 
Advantage  group  of  investment 
companies, 

2,  Boston  Security  Counsellors,  Inc. 
(■  BSC")  will  act  as  the  Applicant's 
iinestment  adviser  and  Ad\est,  Inc. 

(■  Advest")  will  act  as  the  Applicant's 
principal  underwriter,  BSC  and  Advest 
are  wholly-owned  subsidiaries  of  The 
Advest  Group,  Inc.  which  is  a  publicly- 
owned  holding  com.pany  the 
subsidiaries  of  which  offer  diverse 
financial  services, 

3,  Applicant  proposes  to  enter  into  a 
distribution  agreement  with  Ad\est  (the 
"Distribution  Agreement")  and  to  adopt 
a  distribution  plan  pursuant  to  Rule  12b- 
1  under  the  Act  (the  "Distribution 
Plan").  The  Distribution  Agreement  and 
the  Distribution  Plan  will  be 
substantially  identical  to  the  parallel 
agreement  and  plan  for  each  of  the  four 
existing  funds.  It  is  currently  proposed 
that  under  its  Distribution  Plan  the 
Applicant  would  be  authorized  to  spend 
an  amount,  calculated  at  the  rate  of  ,95% 
annually  of  its  a\  erage  daily  net  asset 
value  (or  portion  thereof  included  in  the 
period  for  which  the  computation  is 
being  made),  on  activities  primarily 
intended  to  result  in  the  sale  of  its 
shares.  In  its  periodic  review  of  the 
Distribution  Plan,  the  .•Applicant's  Board 
of  Trustees  will  consider,  among  other 
things,  the  amount  of  revenues  received 
by  Advest  as  a  result  of  imposition  of 
the  contingent  deferred  sales  load 
described  below. 

4,  Applicant  proposes  to  impose  a 
deferred  sales  load  at  the  time  of 
redemption  of  certain  shares  within  four 
years  after  purchase.  The  contingent 
deferred  sales  load  will  be  imposed  as  a 
declining  percentage  ranging  from  4%  to 
l"-.'),  depending  on  the  length  of  time  the 
shares  have  been  held,  of  the  lesser  of 
(i)  the  net  asset  value  of  the  shares 
being  redeemed  or  (ii)  the  total  purchase 
cost  of  such  shares.  No  deferred  sales 


load  wil!  be  imposed  when  a 
shareholder  redeems  amounts  derived 
from  (i!  increases  in  the  value  of  his  or 
her  account  above  the  total  cost  of  such 
shares  due  to  increases  in  the  net  asset 
value  per  share  or  (ii)  shares  acquired 
through  reinvestment  of  dividend 
income  and  capital  gams  distributions. 
In  addition,  no  deferred  sales  load  will 
be  imposed  with  respect  to  redemptions 
of  shares  which  have  been  held  for  four 
years.  In  determining  whether  a  deferred 
sales  load  will  be  payable  and,  if  so.  the 
percentage  charge  applicable,  it  will  be 
assumed  that  shares  held  the  longest  are 
the  first  to  be  redeemed. 

5.  The  Applicant  further  proposes  to 
permit  exchanges  of  its  shares  with 
shares  of  the  other  investment 
companies  in  the  Advest  Advantage 
group,  as  more  fully  described  in 
paragraph  7  below.  Applicant  represents 
that  no  CDSL  will  be  imposed  on 
exchanges  of  shares  among  the 
Applicant  and  other  funds  in  the  Advest 
Advantage  group:  however,  if  shares  are 
subject  to  a  CDSL.  the  CDSL  (and  the 
date  of  purchase  for  purposes  of 
determining  the  applicable  percentage) 
will  carry  over  to  the  shares  being 
acquired. 

6.  Under  Applicant's  proposal,  the 
CDSL  would  be  waived  with  respect  to 
the  following  redemptions:  fi)  .Any 
partial  or  total  redemption  of  shares  of  a 
shareholder  who  dies  or  becomes 
disabled,  so  long  as  the  redemption  is 
requested  within  one  year  of  death  or 
the  initial  determination  of  disability;  (ii) 
any  partial  or  complete  redemption  in 
connection  with  certain  distributions 
from  Individual  Retirement  Accounts 

I  IRAs  ")  or  other  qualified  retirement 
plans:  (lii)  redemptions  effected 
pursuant  to  Applicant's  systematic 
withdrawal  plans:  (ivj  redemptions 
effected  pursuant  to  Applicant's  right  to 
liquidate  a  shareholder's  account  if  the 
aggregate  net  asset  value  of  the  shares 
held  in  the  account  is  less  than  S.WO:  (v) 
redempii.ms  effected  by  (a)  employees 
of  The  Advest  Group,  Inc.  and  its 
subsidiaries,  (b)  IRAs.  Keogh  plans  and 
employi'e  benefit  plans  for  those 
employees,  and  (i.)  spouses  and  minor 
childien  of  those  employees,  so  long  as 
orders  for  Applicant's  shares  on  behalf 
of  the  spouses  and  children  are  placed 
by  the  employees:  (vi)  redemptions 
effected  by  accounts  managed  by 
investment  advisory  subsiiiiaries  of  The 
.•\d\  est  Group.  Inc.  registered  under  the 
Investment  Advisers  Ac!  of  1940:  (vii) 
redemptions  effected  b>  directors  or 
trustees  of  any  investment  company  for 
which  Advest  serves  as  distributor;  (viii) 
redemptions  effected  by  an  investment 
company  registered  under  the  1940  Act 


in  connection  with  the  combination  of 
the  investment  company  with  Applicant 
by  merger,  acquisition  of  assets,  or  by 
any  other  transaction;  and  (ix) 
redemptions  the  proceeds  of  which  are 
deposited  into  the  Advantage  Insured 
Account  (although  withdrawals  from 
such  Account  may  be  subject  to  the 
CDSL  if  made  within  four  years  from  the 
initial  purchase  of  shares),  (The 
Advantage  Insured  Account  is  a  money 
market  deposit  account  maintained  for 
the  benefit  of  shareholders  of  the 
Advest  Advantage  group  of  investment 
companies.)  Applicant  also  proposes  to 
institute  a  one-time  only  reinvestment 
privilege  under  which  a  shareholder 
who  redeems  shares  subject  to  the 
CDSC  and  reinvests  the  proceeds  of  the 
redemption  within  30  days  of  the 
redemption  would  receive  a  credit 
against  the  amount  of  the  CDSL  paid. 
The  percentage  of  the  CDSL  credited  to 
the  shareholder  would  be  the  same  as 
the  percentage  of  the  redemption 
proceeds  which  are  reinvested. 

7.  Applicant  proposes  to  offer  to 
exchange  its  shares  with  shares  of  other 
members  of  the  Advest  Advantage 
group  of  investment  companies  at  their 
relative  net  asset  values.  A  S5  00  service 
fee,  however,  will  be  deducted  on  each 
exchange.  The  service  fee  is  an 
administrative  charge  that  will  be  paid 
by  a  shareholder  to  defray  the  expense 
of  facilitating  the  exchange.  When 
shares  of  the  Applicant  are  exchanged 
pursuant  to  the  exchange  privilege,  the 
date  of  purchase  of  such  shares  will 
continue  to  apply  for  purposes  of  any 
future  deferred  sales  load. 

Applicant's  Legal  Analysis 

1.  The  proposals  are  fair  and  in  the 
best  interest  of  shareholders  for  a 
number  of  reasons.  The  operation  of  the 
CDSL  will  enable  Applicant's 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase  of 
shares  than  would  be  the  case  if  shares 
were  sold  subject  to  a  traditional  front- 
end  sales  load.  Further,  the  CDSL  is  fair 
to  shareholders  because  it  applies  only 
to  redemptions  of  amounts  representing 
purchase  payments  for  shares  and  does 
not  apply  to  either  increases  in  the  value 
of  a  shareholder's  account  through 
capital  appreciation  or  to  increases 
representing  reinvestment  of  dividends 
or  distributions. 

2.  Certain  of  the  waivers  from  the 
CDSL  are  justified  on  basic 
considerations  of  fairness  to 
shareholders.  For  example,  waiving  the 
CDSL  in  the  extraordinary 
circumstances  of  death  or  disability  of  a 
shareholder  is  inherently  fair  to 
shareholders.  Waiving  the  CDSL  with 


respect  to  an  involuntary  redemption 
effected  pursuant  to  the  right  to 
liquidate  shareholder  accounts  is 
justified  on  basic  considerations  of 
fairness,  because  to  impose  a  charge  for 
an  involuntary  redemption  would  be 
equivalent  lo  imposing  a  penalty  upon  a 
shareholder.  The  proposed  waiver  with 
respect  to  redemptions  effected 
pursuant  to  Applicants  systematic 
withdrawal  plans  is  fair  because  it  will 
enable  shareholders  to  receive  the  full 
benefit  of  those  plans.  Waiving  the 
CDSL  with  respect  to  redemption 
proceeds  deposited  in  the  Advantage 
Insured  Account  is  fair  and  beneficial  to 
sh,^rehoIde^s  because  it  allows  them  lo 
change  the  nature  of  their  investment  (to 
an  mteresf  bearing  deposit  account) 
without  paying  the  CDSL 

3.  The  proposed  waiver  of  the  CDSL 
with  respect  to  redemptions  in 
connection  with  certain  distribution 
from  IRAs  or  other  qualified  retirement 
plans  is  appropriate  for  public  policy 
reasons.  Waiving  the  CDSL  on  certain 
distributions  from  qualified  retirement 
plans  is  fully  consistent  with  the 
provisions  of  the  International  Revenue 
Code  granting  favored  tax  treatment  to 
accumulations  under  those  plans  and 
imposing  additional  faxes  on  early 
distributions  from  IRAs  and  other  plans. 

4.  A  number  of  the  proposed  waivers 
from  the  CDSL  are  appropriate  because 
they  involve  the  redemptions  of  shares 
sold  at  little  or  no  selling  expense  to 
Advest.  Included  in  this  group  of 
waivers  are  those  waivers  with  respect 
to  (i)  redemptions  effected  by  accounts 
managed  by  registered  invp«!tment 
advisory  subsidiaries  of  The  Advest 
Group,  Inc..  (ii)  redemptions  by 
employees  of  The  Advest  Group,  Inc. 
(ii)  redemptions  by  employees  of  The 
Advest  Group.  Inc.  and  its  subsidiaries, 
and  individuals  and  plans  related  to 
those  employees,  (iii)  redemptions 
effected  by  directors  or  trustees  of  any 
investment  company  for  which  Advest 
seizes  as  distributor,  and  (iv) 
redemptions  effected  by  a  registered 
investment  company  in  connection  with 
the  combination  of  the  investment 
company  with  the  Applicant. 

5.  Like  the  proposed  waivers  of  the 
CDSL,  the  proposed  one-time  only  credit 
of  all  or  a  portion  of  the  CDSL 
application  to  a  shareholder  who 
redeems  shares  subject  to  the  CDSL  and 
reinvests  the  proceeds  of  the  ree.mption 
within  30  days  of  the  redemption  is  in 
the  interestes  of  shareholders.  The 
crediting  procedures  will  afford  a 
shareholder  the  opportunity  to 
determine  without  fear  of  being 
subjected  to  the  CDSL  whether  the 
redemption  was  the  best  means  of 
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satisfying  his  or  her  current  financial 
needs. 

6.  The  proposed  exchange  privilege 


the  adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  the  valuation  of  the 


Filing  Date:  The  application  was  filed 
on  November  12.  1988  and  am.ended 
April  28.  1989,  An  additional 
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published  releases,  guidelines  and 
interpretations. 
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that  the  assets  of  the  Funds  would 
continue  to  be  held  under  proper  bank 
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salisfyinR  his  or  her  current  financial 
needs. 

6.  The  proposed  exchange  privilege 
will  provide  shareholders  the 
opportunity  to  change  their  investment 
objective  from  time  to  time.  The 
imposition  of  the  $5.00  service  fee  is  fair 
and  will  not  harm  shareholders  or 
discriminate  among  shareholders.  The 
service  charge  is  designed  merely  to 
compensate  for  the  costs  incurred  in 
facilitating  those  transactions.  Revised 
proposed  Rule  lla-3  (Investment 
Company  .\c\  Release  No.  16504,  |uly  29. 
I'-ma)  (53  FR  30299  (Aug.  11.  1988)).  if 
adopted,  would  permit  the  Applicant  to 
institute  the  exchange  privilege  of  the 
t>pe  described  above  and  in  the 
application. 

.Applicant's  Conditions  I 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
cnntiitions: 

1  Applicant  will  comply  with  the 
pr(;visions  of  Rule  22d-l  under  the  1940 
Act  with  respect  to  the  CDSL  to  the 
same  extent  it  would  be  required  if  any 
contingent  deferred  sales  load  imposed 
by  Applicant  were  a  sales  load  within 
the  meaning  of  section  2(a)(35)  of  the 
1440  Act. 

2  Applicant  will  comply  with  the 
provisions  of  Rule  I2l>-1  (or  any 
successor  rule|  under  the  1940  Act.  as 
such  rule  may  be  amended  from  time  to 
time. 

3.  Applicant  will  comply  with  the 
provisions  of  Rule  6c-10  (or  any  similar 
rule)  as  It  currently  is  proposed  and  as  it 
nav  be  further  revised  and  adopted. 

4  .Applicant  Will  comply  with  the 
provisions  of  revised  proposed  Rule 
na-3  (or  any  similar  rule)  under  the 
1940  Act  as  It  currently  exists  and  as  it 
may  be  further  revised  and  adopted. 

For  the  Commission,  by  the  Division  of 
Investment  .Manasjement,  under  delegated 

authority 

lonathan  C.  Katz.  ' 

S^crplur, 

(FR  nor  89-11413  Fiifd  5-n-«9;  8;45  am| 

BILLING  COOe  M10-01-M 

(File  No.  500-11 

Novaferon  Labs,  Inc.;  Order  of 
Suspension  of  Trading 

It  appears  to  the  Securities  and 
Fxchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  .Novaferon 
l.ilis.  Inc..  a  Colorado  corporation  with 
cxecu've  offices  located  at  120  East  Mill 
Street.  Suite  346,  Aicron.  Ohio  44308,  and 
that  questions  hav  p  been  raised  about 


the  adequacy  and  accuracy  of  publicly 
disseminated  information  concerning. 
among  other  things,  the  valuation  of  the 
company's  assets,  the  results  of  its 
business  operations,  and  the  identity  of 
the  owners  of  its  common  stock  and 
warrants.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Novaferon  Labs,  Inc. 

Therefore,  it  is  Ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  securities 
of  Novaferon  Labs,  Inc.,  over-the- 
counter  or  otherwise,  is  suspended  for 
the  period  from  9:30  a.m.  (E.D.T.)  on 
May  9. 1989.  through  11:59  p.m.  (E.D.T.) 
on  May  la  1989. 

By  the  Commission. 
lonathan  G  Kalz. 
Secretary 

[FR  Doc  89-11452  Filed  5-11-89;  8:45  am] 
SMXMa  COOE  MIC-OI-M 


[Rel.  No.  IC- 16946;  812-71761 

Piper  Jaffray  Investment  Trust; 
Application  for  Exemption 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Piper  Jaffray  Investment 
Trust  Inc.  (including  the  following  ten 
series:  Value  Fund;  Sector  Performance 
Fund;  Balanced  Fund;  Government 
Income  Fund;  Money  Market  Fund;  U.S. 
Government  Money  Market  Fund:  Tax- 
Exempt  Money  Market  Fund;  National 
Tax-Exempt  Fund;  Minnesota  Tax- 
Exempt  Fund;  and  Institutional 
Government  Income  Portfolio), 
American  Government  Income  Fund 
Inc..  American  Government  Income 
Portfolio,  Inc.,  American  Government 
Term  Trust  Inc..  and  all  future  series  of 
Piper  Jaffray  Investment  Trust  Inc.  and 
all  future  investment  companies  for 
which  subsidiaries  or  affiliates  of  Piper 
Jaffray  Incorporated  serve  as  investment 
adviser  (the  "Funds")  and  Piper  Capital 
Management  Incorporated. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  17(d) 
of  the  1940  Act  and  Rule  17d-l 
thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  permitting  the  Funds  to 
deposit  uninvested  cash  balances  into  a 
single  joint  account  to  be  used  to  enter 
into  one  or  more  large  repurchase 
agreements. 


Filing  Date:  The  application  was  filed 
on  November  12.  1988  and  amended 
April  28.  1989  An  additional 
amendment,  the  substance  of  which  has 
been  set  forth  in  a  letter  to  the  SEC 
dated  Vlay  4, 1989,  and  which  thus  is 
included  herein,  w  ill  be  filed  during  the 
notice  period. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  pesonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  May 
30, 1989.  and  should  be  accompanied  by 
proof  of  service  on  the  Applic.ints,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

Addresses:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants.  Piper  Jaffray  Tower,  222 
South  Ninth  Steet.  Minneapolis. 
Minnesota  55402. 

For  Further  Information  Contact: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022  or  Stephanie  Monaco! 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation). 

Supplementary  Infarniat  ion: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commerical  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300). 

Applicant's  Representations 

1.  The  Funds  are  investment 
companies  registered  under  the  1940 
Act,  American  Government  Income 
Fund  Inc..  American  Government 
Income  Protfolio,  Inc.,  and  American 
Government  Term  Trust  Inc.  are  closed- 
end  management  investment  companies. 
Piper  Jaffray  Investment  Trust  Inc  is  an 
open-end  management  investment 
company  the  shares  of  which  are 
currently  offered  in  ten  series.  Each  of 
the  Funds  has  entered  into  an 
investment  ad\'isory  contract  with  Piper 
Capital  Management  Incorporated. 

2.  Each  of  the  Funds  is  presently 
authorized  to  invest  in  repurchase 
agreements  and  has  established  certain 
systems  and  standards  that  comply  w'ith 
the  requirements  regarding  repurchase 
agreements  set  forth  by  the  SEC  in  its 


published  releases,  guidelines  and 
interpretations. 

3.  In  the  normal  case,  at  the  end  of 
each  trading  day  each  of  the  Funds  has 
uninvested  cash  balances  in  its 
custodial  bank  account.  The  uninvested 
cash  of  each  Fund  is  normally  invested 
in  short-term  money  market  securities, 
overnight  repurchase  agreements  with  a 
bank  or  broker-dealer,  or  other  short- 
term  investments  authorized  by  its 
invi^stment  policies  in  order  to  earn 
additional  income  for  that  Fund. 
Currently  each  Fund  separately  pursues, 
secures  and  implements  such 
investments,  resulting  in  certain 
intTficiencies  and  increased  costs,  and 
limiting  the  return  which  some  or  all  of 
the  Funds  could  otherwise  achieve.  In 
addition,  there  can  remain,  in  the 
respective  account  of  each  Fund,  some 
amount  which  is  received  too  late  in  the 
day  or  is  too  small  to  be  effectively 
invested  in  a  separate  transaction  and/ 
or  at  a  rate  reflecting  the  cost  and 
investment  risk  of  the  transaction. 

4.  The  Funds  propose  to  establish  a 
joint  account  for  the  purpose  of  entering 
into  repurchase  agreements.  In  the 
future,  in  the  event  the  Funds  have  more 
than  one  custodian  bank,  the  respective 
Funds  propose  to  establish  a  joint 
account  at  each  such  custodian  bank 
pursuant  to  the  conditions  set  forth 
below.  :\\  the  conclusion  of  its  daily 
trading  activity,  each  Fund  participating 
in  the  joint  account  on  that  day,  would 
automatically  transfer  its  remaining 
uninvested  cash  into  the  joint  account. 
The  joint  account  would  not  be 
distinguishable  from  any  other  account 
maintained  by  a  Fund  with  its  custodian 
bank  except  that  monies  from  each  Fund 
could  be  deposited  in  the  custodian 
bank  on  a  commingled  basis.  The 
account  would  not  have  any  separate 
existence  which  would  have  indicia  of  a 
separate  legal  entity.  The  sole  function 
of  this  account  would  be  to  provide  a 
convenient  way  of  aggregating  what 
otherwise  would  be  the  one  or  more 
individual  daily  transactions  for  each 
Fund  necessary  to  manage  their 
respective  daily  uninvested  cash 
balances. 

5.  Each  of  the  Funds  would  participate 
in  the  proposed  joint  account  on  the 
same  basis  as  every  other  Fund  in 
conformity  with  its  respective 
fundamental  investment  objectives, 
policies  and  restrictions.  Piper  Capital 
Management  Incorporated  would  have 
no  monetary  participation  in  the  joint 
account,  but  would  be  responsible  for 
investing  monies  in  the  account, 
establishing  accounting  and  control 
procedures,  ensuring  the  equal 
treatment  of  each  Fund,  and  ensuring 


that  the  assets  of  the  Funds  would 
continue  to  be  held  under  proper  bank 
custodial  procedures. 

6.  The  joint  account  would  save  the 
Funds  substantial  amounts  in  yearly 
transaction  fees,  allow  the  Funds  to 
negotiate  higher  rates  of  return,  and 
reduce  the  possibility  of  errors  by 
reducing  the  number  of  trade  tickets. 
The  joint  account  would  also  allow  the 
Funds  to  increase  the  amount  of  a 
repurchase  agreement  in  the  event  that 
excess  cash  becomes  available  late  in 
the  day.  This  possibility  generally  docs 
not  exist  with  smaller  repurchase 
agreements  where  the  institution  may 
have  already  committed  its  eligible 
securities  early  in  the  day.  Applicants 
estimate  that,  had  the  joint  account  been 
in  place,  the  Funds  would  have  had  an 
aggregate  savings  of  approximately 

Si 00.000  in  transaction  fees  alone  for  the 
twelve  months  ended  September  30, 
1988  (annuahzing  amounts  sj)ent  by 
certain  Funds  that  were  in  existence  for 
less  than  the  twelve-month  period). 

7.  Any  future  Funds  that  participate  in 
the  joint  account  would  be  required  to 
do  so  on  the  same  terms  and  conditions 
as  the  existing  Funds. 

8.  Any  joint  repurchase  agreement 
transaction  will  comply  with  the 
standards  and  guidelines  set  forth  in 
Investment  Company  Act  Release  No. 
13005  (February  3. 1983)  and  with  other 
existing  and  future  positions  taken  by 
the  SEC  or  its  staff  by  rule,  release, 
letter  or  otherwise  relating  to  joint 
repurchase  agreement  transactions. 

Conditions 

As  an  express  condition  to  obtaining 
an  exemptive  order.  Applicants  agree  to 
operate  the  joint  account  according  to 
the  following  procedures: 

(1)  A  separate  cash  account  would  be 
established  at  the  custodian  bank  into 
which  each  Fund  would  deposit  its  daily 
uninvested  net  cash  balances: 

(2)  Cash  in  the  joint  account  would  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
United  States  Government  obligations: 
such  repurchase  agreements  would 
satisfy  the  most  restrictive  standards  for 
repurchase  agreement  transactions  set 
by  any  of  the  Funds  participating  in  a 
particular  repurchase  agreement 
transaction; 

(3)  All  investments  held  by  the  joint 
account  would  be  valued  on  an 
amortized  cost  basis; 

(4)  Each  Fund  valuing  its  assets  on  the 
basis  of  amortized  cost  would  use  the 
average  maturity  of  the  joint  account  for 
the  purpose  of  computing  the  Funds 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
account  on  that  day; 


(D)  In  order  to  assure  mat  mere  wiii:  i 
be  no  opportunity  for  one  Fund  to  use 
any  part  of  a  balance  of  the  joint 
account  credited  to  another  Fund,  no 
Fund  would  be  allowed  to  create  a 
negative  balance  in  the  joint  account  fur 
any  reason,  although  it  would  be 
permitted  to  draw  down  its  entire 
balance  at  any  time;  each  Fund's 
decision  to  invest  in  the  joint  account 
would  be  solely  at  its  option,  with  a 
Fund  being  required  neither  to  invest  a 
minimum  amount  nor  to  maintain  a 
minimum  balance;  each  Fund  would 
retain  the  sole  ownership  rights  to  any 
of  its  assets  invested  in  the  joint 
account,  including  interest  payable  on 
the  assets  invested  in  the  joint  account: 
each  Fund's  investment  in  the  joint 
account  would  be  documented  daily  on 
the  books  of  the  Fund  and  of  the  Funds 
custodian  bank; 

(6)  Each  Fund  would  participate  in  the 
income  earned  or  accrued  in  the  joint 
account  and  all  instnmients  (i.e.,  cash 
and  United  States  Government 
securities)  held  in  the  joint  account  on 
the  basis  of  the  percentage  of  the  total 
amount  in  the  account  on  any  day 
represented  by  its  share  of  the  account; 

(7)  Piper  Capital  Management 
Incorporated  would  administer  the 
investment  of  the  cash  balances  in  and 
operation  of  the  joint  account  and  would 
not  collect  any  separate  fees  for  the 
management  of  the  joint  account: 

(8)  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  required  by  section  17|g) 
of  the  1940  Act  and  Rule  17g-l 
thereunder  and 

(9)  The  governing  bodies  of  each 
existing  Fund  and  any  future  Funds 
participating  in  any  joint  account  would 
evaluate  annually  the  joint  account 
arrangements,  and  would  continue 
participation  in  the  account  only  if  there 
was  a  reasonable  likelihood  that  the 
Fund  and  its  shareholders  would  benefit 
from  continued  participation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  to  delefialrJ 
authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  8»-11414  Filed  5-ll-«9;  8:45  amj 
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IFiteNo.  SOO-11 

Westminister  Financial  Corp.;  Order  of 
Suspension  of  Trading 

May  8.  1989. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 


20666 


Federal  Register  /  Vol.  54,  No.  91   /  Frid;iy    Nfav  12    1989  /  Notices 


concerning  the  securities  of 
Westminister  Financial  Corporation 
('Westminister")  and  that  questions 


seq.]  has  been  filed  liy  Dominion  Capital 
Markets  Corporation.  213  South 
Jefferson  Street.  Roanoke.  Virginia 


m.inagement.  and  the  probability  of 
successful  operations  of  the  company 
under  their  maragemer.t.  including 


Federal  Register  /  Vol.  ,'i4,  No.  91   /  Friii.n    M  u   12.  1989  /  Notices 


■rif.c 


Determination  To  Close  Radio 
Engineering  Advisory  Committee 
Meeting 


Budget  (0MB),  as  required  by  5  U.S.C. 
552a(r)  (Privacy  Act),  guidelines  issued 
by  the  OMB  (50  FR  52730),  December  24, 


RETRIEVABIUTV: 

Records  may  be  retrieved  by  name. 

social  securitv  number,  date  of  hirth. 


20666 


Fetkrdl  Kfoi-it.^r       \,    i    54,  No.  91  /  Friday,  May  12.  1989  /  Notices 


Federal  Register  /  Vol  54.  No.  91  /  Kridav'.  M 


1989  /  Notices 


20667 


concerning  the  securities  of 
Westminister  Finaitcial  Corporation 
("Westminister")  and  that  questions 
hHve  been  raised  about  the  adequacy 
and  accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  Westmmister's  financial 
condition,  its  assets  and  equity,  the 
identity  and  background  of  its  officers 
and  affiliates,  and  other  matters.  The 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  Westminister. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  securities 
of  Westminister,  ove"-  the-counler  or 
otherwis*    is  s  ispenJ*  d  ':ir  the  period 
from  9:30  a  T)    f  UT         Sf;iy  a  1989 
through  ll:5t^  '^  Ti  iKD  i ;  on  .May  17. 
1989. 

Jiindthan  G   Kat?, 

Secretary. 

!I"R  Doc.  89-11415  Filed  5-Il-«9;  8:43  ami 

BILLING  C00€  iOIO-OI-M 


SMALL  BUS'NESS  ADMtNfSTRATION 

Region  I  Advisory  Courcrt;  Public 
Meeting 

i  ne  U.S.  Small  Busiiiess 
Xiiministration,  Region  I  .Advisory 
Council.  \i-:':.\\r-i\  n  the  geographical  area 
of  Montpei  e-.  w.ii  huld  a  public  meeting 
at  4:00  p.m.  on  Thursday.  .Vlay  18. 1989. 
at  the  Holiday  Inn.  White  River 
Junction,  Vermont,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
lii.^  ::>  ss  .Administration,  or  others 
pi'-.s.-nt. 

For  further  information,  write  or  call 
Ora  H.  Paul.  District  Director.  U.S.  Small 
Business  Administration.  Federal 
B  .:  '  "S  ?,-  Site  Street  P.O.  Box  605, 
M       ."...(.:,  Vermont  05G02.  phone  (802) 
fiJH.-44J2. 
jean  .M.  Nowak. 

iJ  rf'clor.  Office  of  Advisory  Councils. 
May  3,  1969. 
'FR  n-i:  RQ-:  ;iflq  F;',.,]  5_ii_89;  g:45  am) 

,  BILLING  COOe  »02S-01-*I 


I  Appticatiort  No.  03/03-0188! 

Dominion  Capital  Markets  Cofp.; 
Application  for  a  Small  Business 
Investment  Company  License 

A::  ippl.r  Hiin  for  a  license  to  operate 

r<  sr-.di;  t)Lis;nf^ss  inifsimpnt  cdmpany 
u.-iLitT  provisions  ol'  set  iior.  101  (cl  of  ihe 
S"-,  lit  Business  lnveHl:iit'n!  .\c'    'i  }')r>8. 
<is  .mended,  ithe  Act).  ,:3  L  b.L  nf-;  l'I 


scq.]  has  been  filed  In  Dominion  Capital 
Markets  Corporation.  213  South 
Jefferson  Street.  Roanoke.  Virginia 
24011.  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
Cn*  107.102  (1989). 

The  officers,  directors  and  major 
shareholder  of  the  Applicant  are  as 
follows: 


Title  or 
relationship 


Pvcsnt 
o< 

owner- 


Gregory  West 

Feldmann.  102 

Wycllffe  Ave.. 

Roanoke.  Virginia 

24014 
Cartyte  Evans  Skill.  Jr , 

3306  Holyfieki  Ode. 

Roanoke.  Virginia 

24018 
Ro<*)ev  Wayne  Rowan. 

5111  Meadow  Creek 

Drive  Roanoke, 

Vlrgirua24fii9. 
Robert  1.0UJS  Taylor. 

1247  Hamilton 

Tenaoe.  Roanoke. 

Vnginia  24014. 
BartMfa  Matt  Hicks, 

440  Highland 

Avenue.  SW  . 

Roanoke.  Virgima 

24016 
Edward  Waor» 

Newman.  3915 

Sandpiper  Onve, 

SW .  Roanoke. 

Virgwna  24C'8 
Thomas  Michael  Smith, 

2015  Carter  Road. 

Roanoke,  Virginia 

24015 
James  Richard  Carting, 

2703  JeHerson 

SttaetSW. 

Roanoke.  Virginia 

24014 
OonaM  Marsha* 

Kinzer,  8261  Lomon 

Oiw*.  Roanoke. 

Virginia  24019 
Dominion  Bank, 

l^ftonai  Association. 

213  South  Jeftarson 

Street.  Roanok*. 

Virginia  24011. 


Presdert.. 


Exec.  Vk» 

PresKJent 


Treasurer. 


Secretary _..^ 


Assistant 
Secretary 


Officer 


Chavmfln  of 
th«Bo»d 
Director. 

Director 


Director,  CFO.. 


100 


Dominion  Capital  Markets 
Corporation  (DCMC)  will  be  a  wholy- 
owned  subsidiary  of  Dominion  Bank. 
National  Association 

The  Applicant.  DCMC,  a  V  irginia 
Corporation,  will  begin  operations  w >th 
$3,000,000  paid-in  capital  and  paid-in 
surplus.  DCMC  will  conduct  its 
activities  primarily  in  the  State  of 
Virginia,  but  will  consider  investments 
in  businr^^t-i   -  \'orth  CaroliPii 
Tennessee.  Wesi  Virgina,  Washington, 
DC  and  Maryland 

Matters  involved  in  SBAs 
consideration  of  the  appKcatiun  i  rluic 
the  general  business  reputation  ,iiid 
character  of  the  proposed  owners  and 


mandgument,  and  the  probabititv  of 
successful  operations  cf  the  company 
under  their  management,  including 
adequate  prcfitahility  and  financial 
soundness  in  -irordancp  with  the  S.mall 
Business  Invt-strien:  Act  of  1958,  as 
amended,  and  the  SB.A  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  \otice.  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  tn  the  Deputy 
Associate  .A-dinmistrator  for  Investment. 
Smalll  Business  Admmistration.  1441 
"!.'■  R'-ect  \\X  .  Washington.  DC  204 if^ 

.\  (.opy  of  this  notice  shall  be 
published  in  a  newspaper  of  gene^.ii 
circulation  in  Roanoke.  Virginia. 

(Catalog  of  FrdcMi  Domestic  Assistance 
ProgrHm  \o  59-(n  1.  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment 

Dated;  May  4. 19Sfl. 
|KR  Do<,  89-1 1  m)  Filed  5-11-89:  8  «  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advisory  Commissron, 
on  Public  Diplomacy 

A  meeting  cf  the  U.S.  Advison,- 
Commission  on  Public  Diplomanf  will 
be  held  May  24.  19aP  in  Room  600,  301 
4th  Street.  SW  Washingtiin,  DC  from 
10:30  a  m.  to  12  15  a.m. 

The  Commission  will  meet  with  Mr 
Jake  Gillespie.  Deputy  Director.  Press 
and  Publications  Division.  USIAand  Mi 
Michael  Canning.  Chief.  Publications 
Division,  USLA  for  a  discussion  of 
USIA's  magazines  and  other 
pubications.  The  Commission  wul  al»o 
meet  with  Mr.  Ct.  Michael  Eisenstadt. 
Director,  Office  of  European  Affairs. 
L'SIA.  for  a  folhuv-up  discussion  of  the 
l^ndon  PAO  Conference  and  CSCH 
London  Infomiation  Fcnm. 

Please  call  Giona  Kalamets.  |2(C)  -183- 
2468.  if  you  are  interested  in  attending 
the  meeting  since  space  is  'imiterl  and 
entrance  to  the  building  is  controlled. 

n,i!pd   May  8.  I')fi9. 
Udra  L.  Dildy. 

Stuff  Af'Sl..  Ft'dt'riii  Ro'S'slf^!  Liuisijn 

jFR  Doc.  8&-n470  Fitrd  !>-n-8.q;  8.45  rfm| 

BILLING  COOE  »23O-0i-lli» 


Determination  To  Close  Radio 
Engineering  Advisory  Committee 
Meeting 

-May  25,  1989. 

I  hereby  determine  that  the  meeting 
scheduled  by  the  Radio  Engineering 
Advisory  Committee  on  May  25, 1989.  to 
discuss  current  operations  and  future 
plans  of  the  Voice  of  America  (VOA) 
may  be  closed  to  the  public. 

This  meeting  will  concern  issues 
relating  to  negotiations  with  other 
governments.  The  information  relating 
to  such  negotiations  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  foreign  policy  and  is  properly 
classified  pursuant  to  Executive  Order, 

I  hereby  determine,  therefore,  that  the 
meeting  scheduled  by  the  Radio 
Engineering  Advisory  Committee  on 
May  25, 1989,  may  be  closed  to  the 
public  (5  use  552b(c)(l)). 

D.ii.'May  5. 1989. 
Bruce  S.  Gelb, 
Director. 
[PR  Dt-.c-  8»-114-l  Filed  5-11-89;  8:45  am] 

BILLING  CODE  823CI-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
System  Notice;  Changes  Other  Than 
Routine  Use  Statements 

Xiitire  is  hereby  ^i^en  that  the 
Ui'p.irtment  of  Veterans  Affairs  is 
amending  the  system  of  records 
identified  as  43V A71,  "Veterans  and  VA 
Beneficiaries  Who  Have  Responded  to 
VA  Sample  Surveys— V.\".  as  sot  forth 
on  page  795  of  the  Federal  Register 
document  entitled  "Privacy  Act 
Issuances",  1987  Compilation, 
Volume  V. 

Changes  are  being  made  to  the  system 
name  to  reflect  a  modest  extension  of 
the  nature  of  the  system.  Other  sections 
affected  are  the  sections  on  System 
Location,  Categories  of  Individuals 
Covered  by  the  System,  Retrievability. 
Safeguards,  Retention  and  Disposal,  and 
Record  Source  Categories. 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system 
notice  have  been  sent  to  the  Chairman 
of  the  House  Committee  on  Government 
Operations,  the  Chairman  of  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 


Budget  (0MB),  as  required  by  5  U.S.C. 
552a(r)  (Privacy  Act),  guidelines  issued 
by  the  0MB  (50  FR  52730),  December  24, 
1985,  and  Pub.  L.  100-503. 

The  Privacy  Act  of  1974,  5  U.S.C. 
552a(e),  as  amended  by  Pub.  L.  97-375, 
requires  agencies  to  inform  the  public  of 
any  changes  to  their  system  of  records. 
However,  since  these  changes  do  not 
alter  the  routine  uses  of  the  information 
in  the  system  of  records,  public 
comment  is  not  required. 

The  Office  of  Management  and  Budget 
requires  that  an  altered  system  report  be 
distributed  not  later  than  60  days  prior 
to  implementation.  0MB  has  been 
requested  to  waive  this  requirement. 

Approved:  April  28, 1989. 
Edward ).  Derwinski, 
Secretary  of  Veterans  Affairs. 

Notice  of  Amendment  to  System  of 
Records 

The  system  identified  as  43V A71, 
"Veterans  and  VA  Benericiaries  Who 
Have  Responded  to  VA  Sample 
Surveys — VA",  appearing  on  page  795  of 
the  Feideral  Register  publication, 
"Privacy  Act  Issuances",  1987 
Compilation,  Volume  V,  is  amended  by 
re\  ising  the  entries  shown  below: 

43VA71 

SVSTEM  NAME 

Veterans,  Dependents  of  Veterans, 
and  VA  Beneficiary  Survey  Records — 
VA, 

SYSTEM  lCCATOn: 

Tape  and  disk  records  are  located  and 
maintained  at  the  VA  Data  Processing 
Center  (DPC),  1615  East  Woodward 
Street,  Austin,  Texas  78772;  at  VA 
Central  Office,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420;  or  with 
private  contractors  acting  as  agents  of 
the  VA.  Paper  records  are  stored  at  the 
Washington  National  Records  Center 
(WNRC)  or  with  private  contractors 
acting  as  agents  of  the  VA 

CATEGORiFS  OF  INDIVIDUALS  COVf  S(;n  BY  THE 
SVSTEM 

The  following  categories  of 
individuals  are  covered  by  this  system: 
(1)  Veterans,  (2)  dependents  of  veterans, 
and  (3)  other  VA  beneficiaries. 


POLiCitS  6ND  PRACTICES  FOC  STORING, 
RLTRiEViSG,  ACCESS(f<G.  RtTAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 


RrntlEVABIUTY: 

Records  may  be  retrieved  by  name, 
social  security  number,  date  of  birth, 
other  potentially  unique  identifier,  or  a 
combination  of  identifiers  which  are 
unique  when  used  in  combination. 

SAFEGUARDS: 

Access  to  the  tape  copies  at  the 
VADPC  is  restricted  to  authorized  VA 
employees.  Access  to  the  computer 
room  where  the  tapes  are  maintained 
within  the  DPC  is  further  restricted  to 
authorized  VA  employees  on  a  need-to- 
know  basis  and  is  protected  from 
unauthorized  access  by  an  alarm 
system,  the  Federal  Protective  Service, 
and  VA  security  personnel.  Access  to 
the  duplicate  tapes  at  Central  Office, 
when  such  tapes  exist,  is  restricted  to 
authorized  VA  employees  on  a  need-lo- 
know  basis.  The  tapes  are  maintained  in 
a  locked  drawer  and  protected  from 
outside  access  by  the  Federal  Protective 
Service  and  VA  security  personnel. 

The  paper  records  are  maintained  in  a 
locked  room  at  the  WNRC  and  are 
protected  from  outside  access  by  the 
Federal  Protective  Ser\'ice.  Both  paper 
and  tape  records  maintained  by 
contractors  are  held  in  equally  secured 
conditions. 

B[T[  N'-;;'.  *•■•;;;  disposal: 

Paper  records  (questionnaries)  are 
sent  to  storage  in  the  WNRC  or  held  by 
contractors  and  are  retained  for  10 
years,  subject  to  review  at  3  year 
intervals,  and  then  destroyed  by  burning 
or  shredding.  The  magnetic  tapes 
retained  by  the  VA  Office  of 
Information  Management  and  Statistics, 
the  VADPC,  or  contractors,  are  subject 
to  review  at  3  year  intervals;  final 
disposition  is  by  erasure  of  the  magnetic 
tape. 


RECORD  SOURCE  CATEGORIES: 

Information  in  the  record  is  obtaini'd 
from  survey  questionnaries  provided  by 
veterans,  dependents,  or  VA 
beneficiaries  in  the  survey  sample  and 
from  veterans,  dependents,  or  VA 
beneficiaries  on  particular  VA  bend^t 
rolls. 

•  *  •  •  * 

[FR  Doc.  89-11287  Filed  5-11-89;  8:45  amj 

MLUNG  CODE  nTO-OI-N 


Sunshine  Act  Meetings 


Corrections 
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2066a 


?0669 


Sunshine  Act  Meetings 


Th  s    sectio"    :'    '^p    ►E'i 
contains    nc'-'-.-s    ot    -..;. 

Ac*       iPbD.     L      S4-4C9t     = 


^1(3). 


FEOERAi.  DCPOS4T  MISUnAMCC 
COnPOAATION 

Plirsuant  to  The  provisions  of  the 
"GovernmeTTt  in  the  Sunshme  Act"  (5 
U.S  C.  552bl,  npficf?  is  hereby  given  that 

at!v.i>,i-    -,  T:;.-s'::,    Way  16.  T989. 
th(  Ft'dt"'.'  Ilr,-<59ir  hisurance 
Coipor.i     '  1  Board  of  Directors  wifl 
nteet  in  'ii  '-ci;  ■iH^oii  -^  *■'>■  vote  of  the 
Bourd  of  D;-'      irs,  p  ."-lifint  to  sections 
55J^'r:(2!.    ..;iJ  ,  ^-:  1(6).  (c'KSK 
(cKi),iAH,i„,LAiinbj.  and  (c)(l«}  of  Title 
5,  L'nited  States  Cflde.  to  consickr  the 
follnu'"^  Tatters: 

.s,  '■,•(;.-/  Agenda:  No  substantive 
discussion  of  the  Wtowing  hems  is 
anticipated.  These  matters  v«iil  be 
resolved  with  a  single  vote  unless  a 
member  of  'h^-  n<j;trJ  of  Directors 
requests  t!ui'  ,i;s    •  m  be  moved  to  the 
discussion  agenda. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  a  branch: 

West  Alabama  Bank  &  Trust.  Reform. 
Aldbama.  for  caosent  to  purchase  certain 
assetg  of  and  -tssurae  the  'ijbi'.lty  to  pay  the 
deposits  mad«  in  First  Stati>  Bank  of 
Carrollton.  Alabama.  CarroUlon.  Alabama. 
and  for  conspnt  to  estahli.sh  the  sole  office  of 
First  Stale  Bank  of  Carrollton  as  a  branch  of 
West  Alabama  Bunk  »  Trust. 

Recommendatiuns  with  reifpect  to  the 
initialioa.  termination,  or  conduct  of 
administrative  enforcement  proceedings 
cease-and-desist  proceedings, 
termination-of-insurancp  proceedings, 
suspension  or  removal proceedinfis.  or 
assessment  of  civil  money  penalties} 
against  certain  insured  hanks  or 
officers,  directors,  employees,  aavnts  or 
other  persons  parlicipatmg  in  tha 
conduct  of  the  affairs  thereof: 

N.iin»;8  of  pi.Tsons  and  namiis  and  locations 
of  blinks  authorized  to  be  pxpmpt  from 
disclosure  pursuant  to  the  provi.sions  of 
subsections  |t  )!fil.  (c)(8).  itnd  ((■)(«)(A)(ii)  of 
the  "Government  in  the-Sun.'^hine  Act"  (5 
U.S.C.  hT>2\i  (t  )(6).  (c)(81.  and  ((:)(9)(A)(ii)). 

Note. — Some  matters  failinR  within  this 
CHtcflory  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  lhnt  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  recording  the 
Corporation 's  assistance  agreement 
with  an  insured  bank. 


Reports  of  die  Director.  Office  of 
Corporate  Audita  and  Internol 
InvestigatioDs: 

Audit  Report  re:  Audit  of  Loan 
Management  and  Liquidation,  DOt  Ntjrfhern 
California  Consolidated  Office  {Memo  dated 
April  12. 19891. 

Auxfir  Report  re:  Audit  of  Accounts  Payable 
Controls  (Memo  dated  March  21, 1989). 

Audit  Report  re:  Attrftt  of  Outside  Legal 
Fci.'S  (Memo  dated  March  37,  W89). 

Discussion  Agenda: 

Application  for  Fedcrar  deposit 
insurance: 

Westcoast  Thrift  and  Loan  Company,  a 
proposed  new  industrial  bank  to  be  located 
at  299  West  frkllcrest  Drive.  Suite  lOa 
Thousand  Oaks.  California. 

Recommendation  regarding  the 
liqnifkitroti  of  a  bank's  assets  acquired 
by  the  Corporation  irt  its  capacity  as 
■receiver  liquidator,  or  liquidating  agpnt 
of  those  assets: 

Case  No.  47,315— First  Service  Bank  for 
Savings.  Leominster,  Massachusetts 

Peisonnel  actions  regarding 
appointmeats,  promotions, 
administrative  pay  increases, 
rcassignmcnts,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsectious  (c)(2)  and  (c)(6)  of 
the  "GoverRment  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (cW21  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  cprtarn  insured  banks. 

Names  and  locations  of  banks  authori2ed 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c|(8).  (cl(S)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(R). 
(c)(9j(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  heid  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  S0(>-17th  Street.  NW.. 
Washington,  DC. 

Rt!quests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation. 
at  (202)890-3811. 

Dated:  May  9. 19B9. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  E\('(uli\f  Sncretary. 

jFR  Doc  fl9-115«8  Filed  5-10-89;  12:07  am| 


Federal    Regisler 
Vol.  .=14    V'   'i^ 
Friday.  May  12.  1989 


Corrections 


FEDERAL  DCPOStT  INSURANCE 
COflPOflATlON 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  :n  thp  Surshine  \r,f'  (5 
U.S.C.  552b).  r.()!i(  H  is  hcrM  v  ii .  "i  that 
the  Federal  Ufprs:.  Ins'-.i-i  *■ 
Corporation's  Ri  drd  r.f  D;rK:ri;is  will 
meet  ir.  open  st'ssuin  at  lf)-i)0  ,-.-n.  (jn 
TuCTci.'.v,  May  m  l<-t«W.  :o  cuns^J.jr  the 

foiln'.\:nL!  ITIHtllT,: 

Summary  Agendo:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  Th('.se  matters  will  be 
resolved  with  a  .single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directois. 

Discussion  Agemlo: 

Memorandum  and  resolution  re: 
Proposed  amendments  to  Part  335  of  tlw 
Corporation 's  rules  and  regulations, 
entitled  "Securities  of  Nonmenhcr 
Insured  Banks. "  which  amendments 
would  revise  the  Corporation 's 
securities  disclosure  regulation.'^  issued 
under  The  Securities  Exchange  Act  of 
1934  in  order  to  bring  them  into 
substantial  similarity  with  those  of  the 
Securities  and  Exchange  Commis-^nm. 

Memorandum  and  resolution  re: 
Proposed  Statement  of  Policy  on 
Minimum  Recommended  E\  ternnl 
Auditing  Procedures  for  State 
Nonniember  Bonks. 

The  meeting  will  be  held  at  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
N.VV.,  Washington,  D.  C 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Deputy 
Executive  Secretary  of  the  Corporation, 
at (202) 898-3811. 

Dated:  May  9. 1989. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  89-11567  Filed  5-10-89;  12:07  pm| 

BILLING  CODE  e'M-O'-M 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published   Presidential,    Rule.   Proposed 

Rj'e,    and   Notice   documents.   These 

cor'ectic'^s   are   Drapared   by   the   Off.ce   of 
I' e    Federal    Pegis»er    Agency   prepa-ed 
corrections   are   issued   as   signed 
dC'Cur^ents   and   appear   m    the   appropriate 

docur-ent   cat.:Q0''6s   fiscwhe^e   'H   the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  1  ^ 

I  Docket  No  88-0131 

Animal  Welfare— Definition  of  Terms 

Correction 

In  proposed  nil"  documfiit  89  .loM 
hi^gininng  on  pa^qr  10822  in  the  issue  of 
Wednesday.  .Ma'ch  15.  1981.  make  the 
following  corrections 

§1.1    1  Corrected  1 

1.  On  page  1083,).  in  the  second 

f  uiunin.  in  §  1.1,  in  the  definition  for 
■  Euthanasia",  in  the  first  line  "human"" 
should  read  "humane". 

2.  On  the  same  page,  in  tlie  third 

'  olunin.  in  the  definition  for  "Federal 
rcsoiirch  facility",  in  the  second  line, 
"such"  should  read  "each". 

3.  On  page  10834,  in  the  second 
column,  in  the  definition  for  "Primary 
enclosure",  in  the  second  line,  "devide" 
should  read  "devise". 

4.  on  page  10835.  in  the  first  column,  in 
the  definition  for  "Transportation 

de'.  ice",  in  the  first  line. 
"Transportation"'  should  read 
"Transporting". 

5i^i  :sG  CODE   iWt-0!  D 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  2 

I  Docket  No,  88-014] 

Apimal  Welfare  Regulations 
Correction 

In  proposed  rule  document  89-5612 
hoeinning  on  page  10835  in  the  issue  of 
Wednesday,  March  15,  1989,  make  the 
following  corrections: 


1.  On  page  10854,  in  the  first  column, 
in  the  eighth  line,  "§  2.30(s)(4)""  should 
read  "§  2.30(e)(4)'". 


.  orrecteo 


2.  On  page  10886.  in  the  first  column, 
in  §  2.n{a)(l),  in  the  fourth  line,  "§  2.5"' 
should  read  "§  2.6". 


BILLING  CODE  1&OS.01-0 


DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inspedc-i 
Service 

9  CFR  Part  3 

Docket  No  87-004 

Animal  Wetfrsre— Standards 

Currecuun 

In  proposed  rule  document  89-."i613 
beginning  on  page  10897  in  the  issue  of 
Wednesday,  March  15, 1989,  make  the 
following  corrections: 

1.  On  page  10898,  in  the  first  column, 
in  the  last  paragraph,  in  the  third  line 
"in"  should  read  "to". 

2.  On  page  10901,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
sixth  line  "§  3.4(4)(1)"'  should  read 

•■§  3.4(a)(1)"", 

3.  On  the  same  page,  in  the  third 
column,  the  second  heading  should  read 
"Specific  Provisions  for  Sheltered 
Housing  Facilities". 

4.  On  page  10902,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
16th  line,  after  "clean"'  insert  a  comma. 

5.  On  page  10908,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
fifth  line,  after  "sit",  insert  "stand,". 

6.  On  page  10909,  in  the  first  column, 
after  the  21st  line,  insert  "primary 
enclosure  be  positioned  in  a",  and  in  the 
32nd  line,  after  "only""  insert  "if. 

7.  On  page  10912,  in  the  third  column. 
under  Miscellaneous,  in  the  first  line, 
after  "§  3.41,'",  insert  "3.65,". 

8.  On  page  109.'!0,  in  the  first  column, 
in  the  last  paragraph,  in  the  fifth  line. 
"are"  should  read  "and". 

9.  On  page  10929.  in  the  third  column, 
in  the  table,  under  "Costs,"  the  entry 
beginning  "APHIS"  should  read  "APHIS 
program  costs  S2  mill-jn"  and  the  next 
entry  should  read  "Impact  on  Federal 
sites'". 
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§3.6    I  Corrected  I 

10.  On  page  10934.  in  the  second 
column,  in  §  3.6(d)(2).  in  the  sixteenth 
line,  "no"  should  read  "so". 

§3.13    (Corrected] 

11.  On  page  10937.  in  the  first  column, 
in  §  3.13(0(3).  in  the  seventh  line,  "now" 
should  read  "not". 

§3.14    ICorrectedl 

12.  On  page  10938,  in  the  first  column, 
in  §  3.14(d)(2),  in  the  fourth  line,  "acts" 
should  read  "cats"". 

§3.28    ICorrectedl 

13.  On  page  10940.  in  the  second 
column,  in  §  3.28(b)(2)(ii).  in  the  table, 
the  heading  for  the  second  and  third 
columns  should  read  "'Minimum  floor 
space"' 

§3.53    ICoffectea, 

14.  On  page  10941,  in  §  3..W(b).  in  the 
section  of  the  fable  pertaining  to 
"Females  with  litters",  in  the  fourth 
column  of  figures.  "7.0"  should  read 

"7.5". 

§3.80     ICofrectedJ  * 

15.  On  page  10946.  in  the  table,  make 
the  following  corrections: 

a.  In  the  heading  in  the  fifth  column, 
the  first  line  should  read  "Shelter"  and 
the  second  line  should  read  "Dens/Nest 
Boxes". 

b.  In  the  first  column,  insert  "1." 
above  "Prosimians"". 

c.  In  the  second  column,  "Smaller 
species.""  should  begin  directly  under 
""Loris". 

d.  In  the  fifth  column,  in  the  thiid 
entry  (corresponding  with  "Larger 
Species")  after  "(IB.Sin)"  insert  "fijr 
each  adult  in  upper  half  of  exhibit" 

e.  In  the  same  column,  in  the  fourth 
entry  (corresponding  with  "Lemurs"),  in 
the  last  line,  remove  "and". 

IR.  On  page  10947,  in  the  table,  make 
the  following  corrections: 

a.  In  the  heading  in  the  fifth  column, 
the  first  line  should  read  "Shelter  "  and 
the  second  line  should  read  "Dens/.\est 
Boxes". 

b.  In  the  first  column,  insert  "2." 
above  "Marmosets". 

c.  In  the  same  column,  insert  "3."" 
above  "Other  New'". 

d.  In  the  same  column,  insert  "4." 
above  "Langurs". 

e.  In  the  same  column,  insert  "5  " 
above  "Other  Old ". 
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f.  In  the  same  column,  insert  "6." 
above  "\j-^^f '  \pes". 

g.  In  the  ba.T.L  column,  insert  "7." 

annvo  **droa^or  Anoo** 


On  page  16383  in  the  2nd  column,  in 

the  27th  through  66th  lines  the  text  that 

appears  between  "workshop."  and  "The 


D„„i»_..l  ..... : 


J.._l; ._ 


On  the  same  page,  in  the  second 
column,  under  "Training",  insert  the 
following  as  the  first  paragraph: 


Friday 
May   12, 


1989 
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f.  In  the  same  column,  insert  "6." 
above  "Lesser  Apes". 

g.  In  the  same  column,  insert  "7." 
above  'Greater  Apes '. 

h.  In  the  fourth  column,  in  the  fourth 
entry  (corresponding  with  "Avahis"), 
"(167.4ft)  should  read  "(16.4ft)". 

i.  In  the  same  column,  the  16th  entry 
(corresponding  with  "Howler")  should 
read  '3m  L  X  3m  W  x  3m  H". 

j  In  the  same  column,  in  the  first  line 
of  the  20th  entry  (corresponding  with 
"Baboons,  Drills,")  "54  '  should  read  "5' 

k.  In  the  same  column,  in  the  22nd 
entry  (corresponding  with  "Siamangs'  ]. 


n 


n-ici   'fUft)', 


§3  87     1  Corrected! 

li)  On  p.iae  10M50.  .n  the  third  column, 

r;  ^  .t  8'  :\r:.V\.  ii:  the  'hird  line, 
;  :■■■,:::'  -cd'  shoiiic  rs-ad  "contained". 

BILLlNQ  coot   1S05.01-0 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Screening  of  Effects  of  Proposed 
Emissions  on  Air  Quality  Related 
Values  in  Class  I  Wilderness  Areas 

Correction  I 

In  notice  ducric;:'  ti^)  ')"J3  beginning 
pr  ^,\of  16J82  in  the  issue  of  Monday, 
A; :::  :4  1^89,  make  the  following 
correction: 


On  page  16383  in  the  2nd  column,  in 
the  27th  through  66th  lines  the  text  that 
appears  between  "workshop."  and  "The 
Regional  screening"  is  duplicate 
material  and  should  be  removed. 


BILUNO  COOE  1505410 


DEPAPTMENT  CF  COMMERCE 
Paten  and  Trademark  Office 
37  CFR  Paris  1  and  2 

I  Docket  No  90363-9063 
RIN0651AA40 

Patent  and  Trademark  Automated 
Search  System  Fees 

Correction 

In  proposed  rule  document  89-10779 
beginning  on  page  18907  in  the  issue  of 
Wednesday,  May  3, 1989,  make  the 
following  corrections; 

( ^    ;  : :»   ;  i'>07,  in  the  first  column,  in 
the  SUMMARY,  in  the  fifth  line,  "changes' 
should  read  "charges". 

On  page  18908,  in  the  third  column, 
under  Cost  Calculations,  in  the  first 
paragraph,  in  the  second  line,  insert 
"User  Fees",  after  "A-25". 

On  page  18910,  in  the  first  column,  in 
the  paragraph  following  the  second 
table,  in  the  first  line,  "period"  should 
read  "printed". 


On  the  same  page,  m  the  sccnnfi 
column,  under  "Training",  insert  the 
following  as  the  first  paragraph: 

To  enable  prospective  public  users  to 
become  effective  on  APS-Text. 
approximately  fourteen  (14)  hours  of 
free  basic  training  is  being  offered.  Ten 
(10)  members  of  the  public  may  be 
trained  during  each  class.  Training  is 
expected  to  be  held  in  the  Crystal  City 
complex,  probably  during  evening  hours. 

BILLING  COOE  150S-01-0 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  69 

RIN2115-AC67 

ICGD-015b| 

Tonnage  Measurement  of  Vessels 

Correction 

In  proposed  n.ic  document  89-955" 
beginning  on  page  17968  in  the  issue  of 
Wednesday.  April  26,  1989.  make  the 
foilnv\ing  correction: 

On  page  1"968.  in  the  first  column. 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  second  line,  the 
telephone  numlier  should  read  "(202) 
2fr-2992" 

BILLING  CODE   ISOS-O'J^ 


Friday 

May   12,  1989 
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Department  of  Labor 

Occupational  Safe'y   and   Heatth 
Administration 
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Occupational  Exposure  to  4, ,4 
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DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr  [ames  F  Foster,  Director.  Office  of 
i'ublic  Affairs.  OSFiA,  Rm,  N-3641,  200 


Docket  (H-040].  In  addition,  the  record 
evidence  accumulated  and  relied  upon 
by  the  Committee  is  also  available  in 


/^n  T  1  A    r\  - 


reflect  employer  interests  in  primary 
and  secondary  manufacturing  and.  to 
some  extent,  downstream  use  in  the 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Admlniatration 

29CFRPart»  1910  and  1926 

(Docket  No.  HO401 

Occupational  Exposure  to  4,4 
Methylenedianlline  (MDA) 

AQfNCY:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
action:  Proposed  rule. 

summary:  By  this  document,  the 
Occupational  Safety  and  Health 
Administration  is  proposing  to 
promulgate  new  standards  regulating 
exposure  to  NfDA.  The  basis  for  this 
action  is  a  determination  by  the 
Assistant  Secretary,  based  on  animdl 
and  human  data,  that  exposure  to  MD.\ 
at  the  current  occupational  exposure 
levels  causes  adverse  effects  on 
employee  health  including  an  incrpased 
nsk  of  cancer  and  that  limiting 
occupational  exposure  to  MDA  to  an 
eight-hour  time  weighted  average 
(TWA)  of  10  parts  per  billion  (ppb), 
establishing  a  short-term  exposure  limit 
(STEL)  of  100  ppb.  and  implementing 
associated  provisions  will  significantly 
reduce  this  risk.  In  addition  to 
establishing  permissible  exposure  limits 
(PELs)  for  MDA,  this  regulation  includes 
requirements  such  as  medical 
surveillance,  exposure  monitoring. 
hygiene  facilities,  engineering  controls 
and  work  practices,  proper  respirator 
use.  and  recordkeeping.  An  action  level 
of  5  ppb  is  included  in  this  proposal  as  a 
mechanism  for  exempting  employers 
from  the  obligation  to  comply  with 
certain  requirements,  such  as  employee 
exposure  monitoring,  in  instances  where 
the  employer  can  demonstrate  that 
employee  exposures  are  at  or  below  the 
action  level. 

For  the  most  part  the  provisions  being 
proposed  by  OSHA  in  these  standards 
were  recommended  by  the  MD.^ 
Mediated  Rulemaking  Advisory 
Committee  (Committee)  (52  FR  26776). 
DATES:  Comments  and  requests  for  ^ 
hearing  concerning  the  proposed 
standard  must  be  postmarked  on  or 
before  June  28, 1989. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Officer.  Docket 
No  H040.  Occupational  Safety  and 
Health  Administration.  Room  N2634.  200 
Constitution  Avenue.  NW.,  Washinston. 
DC  20210.  Requests  for  a  hearing  are  to 
be  submitted  to  Mr,  Tom  Hall.  OSHA 
U.S.  Department  of  Labor,  Room  N-3tJ4r, 
200  Constitution  Avenue,  NW 
Washington  DC.  20210 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr  [ames  F  Foster,  Director.  Office  of 
Public  Affairs,  OSHA,  Rm,  N-3641.  200 
riin.stitution  .Avenue,  NW.,  Washington, 
DC  20210,  Telephnne  (202)  523-8151, 
SUPPLEMENTARY  INFORMATION: 

Clearance  of  Information  Collection 
Requirements 

On  March  31. 1983.  the  Office  of 
Management  and  Budget  (OMB'j 
published  a  new  5  CFR  Part  1320. 
implementing  the  information  collection 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  US  C  d^O^  et  scq  (48  FR 
13666).  Part  132a  which  became 
effective  on  April  30,  1983,  and  was 
revised  May  10,  1988  (53  FR  16617),  sets 
forth  procedures  for  agencies  to  follow 
in  obtaining  OMB  clearance  for 
information  collection  requirements.  The 
sections  of  the  proposed  MD.'K  standard 
which  may  create  recordkeeping 
requirements  are  paragraphs  on  scope 
and  application,  exposure  monitoring, 
methods  of  compliance,  and  medical 
surveillance. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto. 
OSHA  certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  its  proposed  rule  on 
occupational  exposure  to  MDA  to  OMB 
for  review  under  section  3504(h)  of  the 
Act. 

Public  reporting  burden  for  this 
collection  of  information  's  estimated  to 
average  12.259  hours  (or  minutes)  per 
response  for  general  industry  and  2,872 
hours  (or  minutes)  per  response  for 
construction,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Information  Management.  Department 
of  Labor,  Room  N-1301,  200  Constitution 
Avenue,  .NW    Washington,  DC  20210; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project. 
Washington.  DC  20503 

Regulatory  and  Legal  .Authority 
Background 

An  Advance  Notice  of  Proposed 
Rulemaking  (A.NPR)  on  MDA  (48  FR 
42836;  September  20,  1983),  was 
published  )ointly  by  the  Environmental 
Protection  Agency  (EPA)  and  OSHA. 
The  comments  and  information  received 
in  response  to  this  ANPR  were 
submitted  to  the  EPA  Docket  No.  OPTS- 
64000A  and  are  now  a  part  of  the  OSHA 


Docket  (H-040),  In  addition,  the  record 
evidence  accumulated  and  relied  upon 
by  the  Committee  is  also  available  in 
the  OSHA  Docket  (H-040), 

On  July  5, 1985,  EPA  published  a 
Federal  Register  notice  which  indicated 
that  any  MDA  rulemaking  would  be 
referred  to  OSHA  in  accordance  with 
section  9  of  the  Toxic  Substances 
Control  Act  (TSCA)  (90  Stat.  2030;  15 
U.S,C,  2608)  (50  FR  27674).  OSHA 
responded  to  this  notice  in  a  February 
26,  1986  Federal  Register  Notice  (51  FR 
6748)  by  indicating  that  a  significant  risk 
at  the  current  workplace  levels  did  exist 
and  that  a  workplace  standard  could 
significantly  reduce  this  risk. 

Earlier  OSHA  indicated  in  its  Federal 
Register  notice  of  October  22. 1985  (50 
FR  42789)  that  Mediated  Rulemaking 
would  be  used  to  assist  OSHA  in  its 
MDA  rulemaking  activities.  The  notice 
also  set  forth  the  basic  concepts  of 
negotiated  rulemaking  and  outlined  the 
participant  selection  criteria  which 
OSHA  expected  to  use  in  establishing 
an  MDA  Advisory  Committee, 

OSHA  established  the  committee  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA)  and  section  7(b) 
of  the  Occupational  Safety  and  Health 
Act  (OSH  Act)  to  mediate  issues 
associated  with  the  development  of  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  MDA, 

This  notice  also  solicited  participants 
for  the  mediation  process.  As  a  result  of 
the  request  for  participants,  three 
unions,  the  United  Auto  Workers 
(UAW),  the  United  Steel  Workers  of 
America  (USWA)  and  the  Oil,  Chemical, 
and  Atomic  Workers  (OCAW)  offered 
names  of  potential  representatives  for 
the  Committee,  OSHA  selected 
representatives  from  the  UAW  and  Steel 
Workers  to  participate  in  these 
mediation  activities.  The  International 
Association  of  Machinists  and 
Aerospace  Workers  (lAM)  submitted  a 
request  for  representation  on  the 
Committee  and  a  representative  from 
this  group  was  appointed.  Later,  as  a 
result  of  scheduling  conflicts,  the  UAW 
representative  resigned  and  was 
replaced  by  a  labor  representative  from 
the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America. 

In  addition  to  the  unions  that 
nominated  participants,  three  trade 
associations  representing  employer 
groups  also  expressed  an  interest  in 
participating  in  this  rulemaking  effort: 
The  National  Electrical  Manufacturers 
Association  (NEMA),  the  Suppliers  of 
Advanced  Composite  Materials 
Association  (SACMA)  and  the  Chemical 
Manufacturers  Association  (CMA). 
Representatives  from  these  groups 


reflect  employer  interests  in  primary 
and  secondary  manufacturing  and.  to 
some  extent,  downstream  use  in  the 
construction  industry  of  MDA,  The  other 
recommendations  for  representation 
came  from  the  Department  of  Energ\ 
Brookhaven  National  Laboratory. 
Sandia  National  Laboratories,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  EPA,  and 
the  Occupational  Safety  and  Health 
Administration  for  the  State  of 
California.  A  list  of  the  candidates 
selected,  the  date  of  the  first  meeting, 
and  the  agenda  for  the  first  m.eeting 
were  published  in  the  Federal  Register 
on  July  3, 1986  (51  FR  24452). 

OSHA  also  clearly  denoted,  in  the 
October  22nd  notice,  the  relevance 
which  the  Mediated  Rulemaking  efforts 
would  have  on  the  development  of  its 
proDosed  mle  for  occupational  exposure 
to  MDA: 

While  the  Committee's  work  product  will 
likely  serve  as  the  basis  for  a  proposed  rule. 
1'  will  not  nexate  the  need  for  adherence  to 
l-tiditional  rulemaking  procedures.  This 
negotiated  nilem^king  procfedure  is 
supplemental  to  the  normal  section  6(b) 
rulemaking  procedures  specified  in  the  OSH 
Act  and  is  intended  to  aid  OSHA  in 
developing  a  prop:)bed  standard  for 
occupational  exposure  to  MDA  (at  42790). 

Furthermore.  OSHA's  participation  in 

these  mediated  rulemaking  endeavors 
was  clearly  delineated  and  was  in  fact, 
substantial.  OSHA  would  be  an  active 
participant  in  these  efforts.  An  OSHA 
representative  provided  draft  regulatory 
text  and  the  necessary  expertise  in 
standard  drafting  which  the  Committee 
needed. 

To  the  extent  that  OSHA  could  not 
accept  the  Committee's 
recommendations  and  use  such  as  its 
notice  of  proposed  rulemaking.  OSHA 
agreed  to  publish  its  rationale  for  such 
non-acceptance.  In  this  NPRM  OSHA  is 
complying  with  the  good  faith  pledge 
which  was  made  to  the  Committee  and 
is,  for  the  most  part,  basing  its  NPRM  on 
the  Comrr!'*fe's  recommendations. 

Tb"!  format  of  the  Preamble  of  this 
documeru  reflects  both  the  substance 
and  the  procedure  of  the  mediated 
rulemaking  process.  In  subsection  (A)  or 
(i)  of  each  substantive  section,  the 
document  d'^vusses  the  MDA 
Committpj  recommendations  which 
iiicluue  both  ;he  regulatory  text  and  the 
atterd.irt  .ationale  (see  52  FR  26776. 
July  lb.  1987).  In  addition,  in  subsection 
(B)  or  (ii)  OSHA  makes  its  findings 
which  specifically  adopt  the 
Comimittee's  recommendations. 
sometimes  with  further  analysis.  , 
I.  Introduction 
A.  Background  Information 


1.  Need  for  a  Standard 
2  RpRulatory  Approach 
D  i'hysical  Properties.  Manufacture  and  Uses 
of  MDA 

n.  PerUnent  Legal  Authority 

III.  Health  Effects 

A.  Summary  of  the  Committee's 
Recommendations 

1.  Introduction 

2.  Acute  Elffects  of  Exposure  to  MDA 

a.  Hepatotoxicity 

b.  Dermal  Irritation 

c.  Retinal  Effects 

3.  Chronic  Effects  of  Exposure  to  MDA 

a.  Hepatotoxicity 

b.  Carcinogenicity 

4.  Reproductive  Effects 

5.  Teratogenic  Effects 

6.  Absorption,  Distribution  and  Deposition 
B  OSHA  s  Findings 

IV.  Risk  Assessment 

A.  Summary  of  the  Committee's 

Recommendation 

B.  OSHA's  Findings 

V.  Significance  of  Risk 

A.  Summary  of  the  Committee's 

Recommendations 

B.  OSHA's  Findings 

'VI.  Economic  and  Technological  Feasibility 

A.  General  Industry 

1.  Summary  of  the  Committee's 
Recommendation 

a.  Introduction 

b.  Industry  and  Exposure  Profiles 

c.  Benefit  Analysis 

d.  Technological  FeasibiUty 

e.  Cost  of  Compliance 

f.  Economic  Feasibility  Analysis 

g.  Regulatory  Flexibihty  Analysis 
h.  Assessment  of  Non-regulatory 

Alternatives 
!.  Cost-Effectiveness  of  Regulatory 
Alternatives 

2.  OSHA's  Findings 

B.  Construction  Industry 

1.  Summary  of  the  Committee's 
Recommendation 

a.  Industry  Profile 

b.  Benefits 

c.  Technological  Feasibility 

d.  Cost  of  Compliance 

e.  Economic  Feasibility  and  Regulatory 
Flexibility  Analysis 

2.  OSHA's  Findings 

VII.  Summary  and  Explanation  of  the 
Standard  for  General  Industry 

A.  Committee's  Recommendations 

B.  OSHA's  Findings 

1.  General 

2.  Specific 

VIII.  Summary  and  Explanation  of  the 
Standard  for  the  Construction  Industry 

A.  Committee's  Recommendations 

B.  OSHA's  Findings 

1.  General 

2.  Specific 

IX.  Environmental  Assessment  Findings  of 
No  Significant  Impact 

A.  Summary  of  the  Committee's 

Recommendations 

B.  OSHA's  Findings 
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X.  Public  Participation 

XI.  State  Plan  Requirements 
XIL  Federalism 

Xm.  Authority  and  Signature 

XTV.  Proposed  Standard  and  Appendices 

1.  Authority 

2. 1910.19  Special  Provisions  for  Air 

Contaminants 
3.  Authority 
4. 1910.1050  Methylenediaoiline 

(a)  Scope  and  application 

(b)  DefiniUons 

(c)  Permissible  exposure  limits  (PEL) 

(d)  Emergency  situations 

(1)  Written  plan 

(2)  Alerting  employees 

(e)  Exposure  monitoring 

(1)  General 

(2)  Initial  monitoring 

(3)  Periodic  monitoring  and  monitoring 
frequency 

(4)  Termination  of  monitoring 

(5)  Additional  monitoring 

(6)  Accuracy  of  monitoring 

(7)  Employee  notification  of  monitoring 
results 

(8)  Visual  monitoring 

(f)  Regulated  areas 

(1)  Establishment 

(i)  Airborne  exposures 
(ii)  Dermal  exposures 

(2)  Demarcation 

(3)  Access 

(4)  Personal  protective  equipment  and 
clothing 

(5)  Prohibited  activities 

(g)  Methods  of  compliance 

(1)  Engineering  controls  and  work  practice* 

(2)  Compliance  program 

(3)  Employee  rotation 

(h)  Respiratory  protection 

(1)  General 

(2)  Respirator  selection 

(3)  Respirator  program 

(4)  Respirator  use 

(5)  Respirator  fit  testing 

(i)  Protective  work  clothing  and  equipment 

(1)  Provision  and  use 

(2)  Removal  and  storage 

|3)  Cleaning  and  replacement 

(j)  Hygiene  facilities  and  practices 

(1)  Change  rooms 

(2)  Showers 

(3)  Lunch  facilities 

(i)  Availability  and  construction 

(k)  Communication  of  hazard  to  employees 

(1)  Signs  and  labels 

(2)  Material  safety  data  sheets 

(3)  Information  and  training 
(1)  Housekeeping 

(m)  Medical  surveillance 

(1)  General 

(2)  Initial  examinations 

(3)  Periodic  examinations 

(4)  Emergency  examinations 

(5)  Additional  examinations 

(6)  Multiple  physician  review  mechanism 

(7)  Information  provided  to  the  examining 
and  consulting  physicians 

(B)  Physician's  written  opinion 

(9)  Medical  removal 

(i)  Temporary  medical  removal  of  an 
employee 
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(A)  Temporar,  rem<iva!  resulting  from 
occupational  exposure 

(B)  Temporary  removal  due  to  a  final 
medical  dptermination 

(iij  Return  cf  're  e-;ployee  lo  former  job 

status 
(ill)  Remuvdl  of  other  employee  special 

prote,;tiv»  measure  or  limitation 
(ivl  Emplover  options  pending  a  final 

medical  de'ermination 
lA]  Removal 
(Bl  Return 

(vl  Viedical  removal  protection  benefits 
[.\]  Provisions  of  medical  removal 

protection  benefits 

(B)  Definition  of  medical  removal 
protection  benefits 

(C)  Follow-up  m.edicn!  surveilU.ice  duri.ig 
the  period  of  errp'oyee  removal  or 
limitations 

(D)  Workers  compfTisation  claims 
(El  Other  creaits 

(F)  Employees  who  do  not  rt'ci vr  within 

the  6  months  of  removal 
|vi)  Voluntary  removal  or  restrc'ion  of  an 

employee 
(n)  Recordkeeping 

(1)  Monitonng  data  for  exempted 
em.ployers 

(2)  Obiective  data  ftir  exempted  employers 

(3)  Exposure  measurement 

(4)  .Medical  surveillance 

(5)  Medical  removdis 

(6)  Availability 

")  Transfer  of  recorus 
|o)  Observation  of  monitoring 
(1]  Employee  observation 
(2)  Observation  procedu'-es 
!p)  Effective  date 
(q)  Appendices 
Appendix  A  to  5  1910.1050 — Substance 

U  ita  Sheet  for  4-4'  Mefhylenedianiline 
Appendix  B  'o  i  1?1!1  nXSO— S^.bstance 

Technical  Guidelines  MDA 
Appendix  C  to  5  li*10  105O— Mfdscal 

Sur%-eillance  Guidelines  for  MD.A 
Appendix,  D  to  }  1910  105O— Sampling  and 

Analy'ical  Methods  for  .VtD.A  Monitoring 

and  Measurement  Procedures 

Appendix  E  to  J  1910. 105<>— Qualitative  and 
Quantitative  Fit  Testing  Procedures 

5  .^u'honiy 

6.  1926  60  Methyienedian.-.ne 

Id]  Scope  and  application 

(bj  Definitions 

(c)  Permissible  exposure  limit  (PEL) 

(dl  Communication  of  Hazard  .Among 

Employers 
[e.i  Emergency  situations 
|1)  Written  plan 

(2)  Alerting  employees 
(fj  Exposure  Monitonng 
(1)  General 

(21  Initial  Monitonng 

(3)  Penodic  monitoring  and  monitoring 
frequency 

(4)  Termination  of  Monitonng 
(51  .Additional  monitonng 

(61  .Accuracy  of  monitonng 

[7]  Employee  notification  of  monitoms 

results 
(8)  Visual  monitonng 
(g)  Regulated  areas 
(Ij  Establishment 
!i)  .Airborne  exposures 


( ii)  Dermal  exposures 

(2)  Demarcation 

(3)  AcccM 

(4)  Personal  protective  equipment  and 
clothing 

(5)  Prohibited  activities 
(h)  Methods  of  compliance 

(1]  Engineering  controls  and  work  practices 
and  respirators 

(2)  Special  provisions 

(3)  Prohibitions 

(4)  Employee  rotation 

(5)  Compliance  program 
(i)  Respiratory  protection 

(1)  General 

(2)  Respirator  selection 

(3)  Respirator  program 

(4)  Respirator  use 

(5)  Respirator  fit  testing 

(j)  Protective  work  clothing  and  equipment 

(1)  Provision  and  use 

(2)  Removal  and  storage 

(3]  Cleaning  and  replacement 

(4)  Visual  examination 

(k)  Hygiene  facilities  and  practices 

(1)  General 

(2)  Shower  area 

(3)  Lunch  areas 

(1)  Communication  of  hazard  to  employees 

(1)  Signs  and  labels 

(2)  Material  safety  data  sheets 

(3)  Information  and  training 

(4)  Access  to  training  materials 
(m)  Housekeeping 

(n)  Medical  surveillance 

(1)  General 

(2)  Initial  examinations 

(3)  Periodic  examinations 

(4)  Emergency  examinations 

(5)  Additional  examinations 

(6)  Multiple  physician  review  mecbdiiism 

(7)  Information  provided  to  the  examining 
and  consulting  physicians 

(8)  Physician's  written  opinion 

(9)  Medical  removal 

(i)  Temporary  medical  removal  of  an 
employee 

(A)  Temporary  removal  resulting  from 
occupational  exposure 

(B)  Temporary  removal  due  to  a  final  medical 
determination 

(ii)  Return  of  the  employee  to  former  job 

status 
(iii)  Removal  of  other  employee  special 

protective  measure  or  limitation 
(iv]  Employer  options  pending  a  final  medical 

determination 

(A)  Removal 

(B)  Return 

(v)  Medical  removal  protection  benefits 

(A)  Provisions  of  medical  removal  protection 
benefits 

(B)  Definition  of  medical  removal  protection 
benefits 

(C)  Follow-up  medical  surveillance  during  the 
period  of  employee  removal  or  limitations 

(D)  Workers'  compensation  claims 

(E)  Other  credits 

(Fl  Employees  who  do  not  recover  within  the 

6  months  of  removal 
(vi)  Voluntary  removal  or  restriction  of  an 

employee 

(0)  Recordkeeping 

(1)  Monitoring  data  for  exempted  employers 

(2)  Obiective  data  for  exempted  employers 

(3)  Exposure  measurement 


(4)  Medical  surveillance 

(5)  Medical  removals 

(61  Availability 

(7)  Transfer  of  records 

(p)  Observation  of  monitoring 

(1)  Eniplo>ee  observation 

(2)  Observation  procedures 
(q)  Effective  dnte 

(r)  .Appendices 

Aopendix  A  to  §  1926.60— Subslan.e  Dnta 

Shef!  for  4-4'-Methyler.edian.!;:'ie 
Appendix  b  to  S  1926.60 — butistance 

Technical  Guidelines,  MDA 
Appendix  C  to  §  1926.60— Medical 

Surveiliance  Guidelines  for-MD.A 
Appendix  D  to  5  1926.60 — Sampling  and 

Analytical  Methods  for  MD.A  Monitoring 

and  Measurement  Procedures 
Appendix  E  to  §  1926.60 — Qualitative  and 

Quantit.itive  Fit  Testing  Procedures 
(s)  Stii-tiip  dates 

I.  Introduction 

A.  Background  In  formation 
1.  Need  for  a  Standard 

EPA  issued  a  notice  under  section  4(f) 
of  TSOX  on  April  27,  1983  (48  FR  190-R! 
which  indicated  that  MD.A  presents  a 
significant  risk  to  humans  of  serious 
harm  from  cancer.  ETPA  was  thf'-n 
required  to  either  initiate  "appropriate 
action"  or  announce  that  t'ne  risk  was 
not  "unreasonable." 

The  section  4(0  notice  was  based  on  a 
draft  study  undertaken  bv  the  National 
Toxicology  Program  (N'TP).  The  study 
demonstrated  that  the  dihydrochioride 
salt  of  MDA  is  carcinogenic  in  both 
sexes  of  rats  and  mice  at  two  oral  dose 
levels.  This  study  plus  the  following 
factors  formed  the  basis  for  the  section  4 
(f)  notice:  (1)  A  lack  of  any  mandatory 
workplace  standard:  (2)  the  apparent 
inadequacy  of  protection  afforded  at  the 
American  Conference  of  Govenimentai 
Industrial  Hygenists  [ACGIIl] 
recommended  threshold  limit  value  (0.1 
parts  per  million  [ppm)|:  (3)  evidence 
that  some  processors  may  be  exceeding 
even  the  ACGIH  limit:  and  (4)  evidence 
that  several  thousand  workers  rr.iy  he 
exposed. 

The  "appropriate  action"  f.-^-kcn  by  the 
Agency  was  the  issuance  of  an  Advance 
Notice  of  Proposed  Rultini:k:n)j  i.ANPR) 
on  September  20, 1983  (48  FR  4:.S'i8i.  The 
ANPR  announced  the  joint  effort  by  EPA 
and  OSHA  to  initiate  regulatory  action 
to  determine  and  implement  the  most 
effective  means  of  controlling 
occupational  exposure  to  MDA. 

At  the  time  of  the  issuance  of  the 
AXPR.  only  limited  data  were  available 
on  exposure  levels  and  the  number  of 
workers  potentially  exposed.  The  ANPR 
requested  detailed  information  on  the 
operations  used  to  manufacture  and 
process  MDA:  the  potential  for  exposure 
at  each  stage,  including  air  and  work 


surface  monitoring  data;  and 
descriptions  of  workplace  practices.  The 
second  area  of  inquiry  was  the 
production  and  use  of  MDA.  Detailed 
descriptions  of  the  uses  of  MDA  and 
updated  information  of  the  identity  of 
processors  and  users  was  sought.  The 
third  area  of  inquiry  was  the 
availability:  costs:  and  the  suitability, 
and  toxicity  of  substitutes  for  MDA. 
Finally,  information  was  sought  on 
methods  of  controlling  exposure.  The 
.A.\PR  invited  views  and  data  from 
interested  parties  in  any  of  these  areas. 

In  response  to  the  A.NPR,  comments 
were  received  from  four  parties: 
Di.imond  Shamrock;  National  Resources 
Defense  Council,  Inc.;  DuPont;  and 
CMA.  These  comments  have  been 
analyzed  and  vvh^re  appropriate  are 
reflected  in  this  document. 

On  July  ,5.  1985,  EPA  published  a 
Federal  Register  notice,  in  accordance 
with  section  9  TSCA  provisions  (50  PR 
27674)  which  described  the  occupational 
risks  associated  with  work*  r  exposure 
to  MDA  and  requested  that  OSHA 
respond  to  EPA  and  indicate  what 
regulatory  activity  would  be 
implemented,  if  any.  Under  section 
9(a)(2)  of  TSCA,  EPA  was  prohibited 
from  taking  any  regulatory  action 
pending  a  response  from  OSHA. 

In  response  (51  FR  6743,  February  26, 
1986),  OSHA  determined  that  there  is  a 
reasonable  basis  to  believe  that  the 
manufacture  and  use  of  MDA  presents  a 
significant  risk  to  the  health  of  exposed 
workers  and  that  the  risk  described  by 
EPA  may  be  eliminated  or  reduced  to  a 
significant  extent  by  a  workplace 
standard  which  regulates  workers 
exposure.  Further,  OSHA  determined  on 
the  basis  of  preliminary  data,  that  the 
adoption  of  an  occupational  standard 
for  worker  exposure  to  MDA  is 
economically  and  technologicially 
feasible. 

2  Regulatory  Approach 

In  the  course  of  considering  an 
appropriate  regulatory  action  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1,590;  29  U.S.C.  655)  ("OSH 
Act"),  OSHA  examined  various 
regulate:  V  scenarios  before  determining 
the  proci  ?s  v.hich  might  be  followed  in 
developing  a  comprehensive  regulation 
for  occupational  exposure  to  MDA,  The 
Administrative  Conference  of  the  United 
States  (ACUS)  had  recently  studied  the 
rulemaking  process  of  various  federal 
agencies  and  found  that: 

The  complexity  of  government  regulation 
has  increased  greatly  compared  to  that  which 
existed  when  the  Administrative  Procedure 
Act  (AP.A)  was  enacted,  and  this  complexity 
has  been  accompanied  by  a  formalization  of 
the  rulemaking  process  beyond  the  brief 


expeditious  notice  and  comment  procedures 
envisioned  by  section  553  of  the  APA. 
Procedures  in  addition  to  notice  and 
comment  may  m  some  instances  provide 
important  safeguards  against  arbitrary  or 
capricious  decisions  by  agencies  and  help 
ensure  that  agencies  develop  sound  factual 
basis  for  the  exercise  of  the  discretion 
entrusted  them  by  Congress,  but  the 
Increased  formalization  of  the  rulemaking 
process  has  also  had  adverse  consequences. 
The  participants,  including  the  agency,  tend 
to  develop  adversarial  relationships  with 
each  other  causing  them  to  take  extreme 
positions,  to  withhold  information  from  one 
another  and  to  attack  the  legitimacy  of 
opposing  positions.  Because  of  the 
adversarial  relationships,  participants  often 
do  not  focus  on  creative  solutions  to 
problems,  ranking  of  the  issues  involved  in  a 
rulemaking,  or  the  important  details  involved 
in  a  rule.  Extensive  factual  records  are  often 
developed  beyond  what  is  necessary.  Long 
periods  of  delay  result  and  participation  in 
rulemaking  proceedings  can  become 
needlessly  expensive.  Moreover  many 
participants  perceive  their  roles  in  the 
rulemaking  proceeding  more  as  positioning 
themselves  for  the  subsequent  judicial  review 
than  as  contributing  to  a  solution  on  the 
merits  at  the  administrative  level.  Finally, 
many  participants  remain  dissatisfied  with 
the  policy  judgments  made  at  the  outcome  of 
rulemaking  proceedir^s. 
(Recommendation  82-4  "Procedures  for 
Negotiating  Proposed  Requlations"  47  FR 
30708.  June  18,  1982). 

Therefore,  ACUS  recommended  that 
agencies  consider  using  regulatory 
mediation,  in  which  the  parties  in 
interest  identify  the  major  issues,  gauge 
their  importance,  identify  the 
information  necessary  to  resolve  the 
issues,  and  develop  a  rule  that  is 
acceptable  to  the  respective  interests, 
all  within  the  contours  of  the  regulatory 
agency's  statute. 

In  considering  whether  this  approach 
would  be  suitable  in  developing 
regulations  controlling  workplace 
exposure  to  MDA,  OSHA  considered  the 
selection  criteria  adopted  by  the 
Environmental  Protection  Agency.  (See 
49  FR  17576, 17579;  April  24, 1984.) 
OSHA  concluded  that  MDA  met  the 
selection  criteria  for  mediation:  The 
regulatory  effort  was  at  the  pre-proposal 
phase  of  development;  affected  parties 
were  relatively  few  in  number  and 
readily  identifiable;  there  were 
indications  that  affected  parties  would 
mediate  in  good  faith;  and  sufficient 
information  was  available  to  resolve 
key  issues.  Thus,  OSHA  employed 
mediated  rulemaking  in  developing  an 
occupational  standard  for  worker 
exposure  to  MDA. 

A  number  of  parties  interested  in 
OSHA  affairs  have  expressed  concern 
regarding  the  use  of  mediated 
rulemaking  in  developing  complex 
health  regulations.  Strictly  speaking,  it 


appears  inappropriate  to  suggest  that 
human  suffering  and  lives  become  the 
trade  off  items  in  a  mediation  attempt. 
The  Agency's  use  of  mediated 
rulemaking  in  this  instance  did  not 
anticipate  that  that  would  be  the 
methodology  of  these  endeavors. 
Instead,  OSHA  expected  to  produce  a 
consensus  recommendation  on  the 
various  aspects  or  issues  involved  in 
developing  a  complex  health  standard. 
This  differs  from  the  typical  labor      , 
management  negotiations  where  one  or 
two  issues  must  be  resolved  and 
bargaining  or  trade  ofT  become  the 
method  to  form  a  compromise.  The  key 
difference  here  involves  the  final 
product  expected.  On  the  one  hand  a 
compromise  is  reached:  on  the  other 
hand  a  consensus  is  achieved. 

In  addition,  OSHA's  approach 
entailed  the  Agency  setting  forth  the 
issues  on  which  the  Committee  must 
come  to  consensus.  OSHA  had  the 
knowledge  and  experience  needed  to 
develop  complex  health  standards. 
Furthermore.  OSHA  is  cognizant  of  its 
own  legal  requirements  and  limitations. 
Thus,  OSHA  provided  the  Committee 
with  the  issues  to  be  resolved,  the 
record  evidence  accumulated  to  date, 
and  the  suggested  draft  regulatory 
language.  The  Committee  used  the 
record  evidence  and  draft  language 
provided  by  OSHA,  along  with 
information  supplied  by  some  of  its 
members  and,  of  course,  the  personal 
expertise  of  its  members  to  achieve  its 
consensus  recommendations.  The 
recommendations  developed  by  the 
Committee  reflect  the  consensus 
reached  regarding  the  risk  associated 
with  occupational  exposure  to  MDA,  the 
PELs  and  standard  provisions  necessary 
to  reduce  this  risk,  and  the  technological 
and  economic  feasibility  of 
implementing  these  recommended 
standards.  The  Committee's  Products 
were  comprehensive  regulations  with 
accompanying  rationales. 

The  Committee  also  agreed  that 
unanimous  agreement  to  all  the  issues 
was  not  necessary  for  consensus  to  be 
reached.  This  is  different  than  typical 
negotiations  in  which  all  the  issues  must 
be  resolved  in  order  to  culminate 
successfully. 

OSHA  also  required  that  the 
Committee  be  established  in  accordance 
with,  and  that  it  follow  the  requirements 
established  by,  the  Federal  Advisory 
Committee  Act  (5  U.S.C,  App.  l).  The 
Mediated  Rulemaking  Committee  was 
set  up  in  the  fashion  that  OSHA 
previously  had  established  Advisory 
Committees  under  section  7(b)  of  the 
Act.  Thus,  all  the  Committee's  meetings 
unlike  typical  labor/management 


20676 


Federal  Register  /  Vol    54,  No.  91   /  Friday.  May  12,  1989  /  Proposed  Rules 


negotiations  were  open  to  the  public  and 
a  record  was  kept  and  made  aviilabie 
to  the  nuhlic  i 


diiosocyanate  (MDI).  the  remaining  two 
percent  is  used  as  a  precursor  for  the 

manufHCtiire  of  nlastir  fibers. 


domestically  ranges  from  4O-70'''b  while 
the  percentage  in  the  imported  product 
is  annrnximatelv  08"^ 


Federal  Register  /  Vol  54,  No.  91  /  Friday,  May  12,  1989  /  Proposed  Rules 


M.) 


has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  nerpss^rv  tn  pliminatp  a 


safety  and  health  which  procedures  will 
help  achieve  the  objectives  of  this  Act 


MDA  "  and  further  provides  a  data 
analysis  from  Kopeiman,  McGill  and 
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negotiations  were  open  to  the  public  and 
a  record  was  kept  and  made  available 

to  the  public. 
Further.  rp.presentation  of  the  interests 

involved  was  mandatory;  not 
representation  of  all  the  parties  but  of 
all  the  interests.  The  recoir.mendations 
proposed  by  this  consensus  building 
group  were  developed  by 
representatives  from  labor, 
miiragf-mtnt,  and  sViitP  an  i  federal 
interrsts. 

The  Committee  met  formcilly  on  sever, 
occasions.  Tbe  first  meeting  consisted  of 
(organizational  activities  [defining 
consensus,  establishing  agendas  and 
topics  for  discussions).  The  subsequent 
meetings  werr  used  to  develop 
consensus  recommenddtions  The  last 
meeting  ended  on  May  21.  "[m?.  In  this 
m.fpting  the  Committee  mad-"  and 
rendered  its  final  recommpndations  on 
the  proposed  standards  regulating 
occupational  exposure  »o  MD.A  in  both 
general  and  the  construction  industry  to 
the  .Assistant  Secretary.  These 
recommendations  were  published  -^r. 
July  18,  1937  (50  FR  2677fi) 

OSH.A  has  based  this  NPRM  primarily 
upon  the  recommendatinns  matie  by  the 
Committee  Furthetmore.  in  the 
infrequent  situations  where  the 
Committpe's  recommendatMns  could  not 
be  used  by  OSHA  in  its  NPR.Vf  OSFL-V 
as  agreed,  has  provided  its  rationale  for 
this  non-acceptance. 

OSHA  has  also  consulted  as  requited 
by  section  107(e)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
use.  333  (ej);  and  section  r{b)  of  the 
OSH  Act  (29  use.  656I-.  and  (29  CFR 
1912.3],  wTth  the  Construction  Advisory 
Com.mittee  concerning  this  proposed 
rule  for  Construction.  This  m.eeting  took 
place  on  November  3,  1987.  This 
Committee  recommended  that  OSHA 
adopt  the  recommendatinns  made  by  the 
MD.-\  Mediated  Rulemakina  .Advi30i7 
Committee  for  the  construLtion  industry 
and  use  such  as  the  basis  for  I's  NPRM 
for  construction. 

fl  Physical  Properties,  Manufacture, 
and  Uses  of  SJDA 

Me'h\  lenedianiline  (CAS  101-77-9) 
iMD.-X)  IS  a  light  brown,  or  tan, 
crystalline  solid  with  a  faint  amino-like 
odor.  MDA  is  slightly  soluble  in  water 
and  very  soluble  in  alcohol  and 
benzene.  MDA  is  produced 
commercially  by  the  condensation  of 
aniline  and  formaldehyde.  Crude  MDA 
(40-60%  MDA)  is  a  liquid  or  a  hard  wax- 
like substance.  Purified  (Qg^S.)  MDA  is  in 
the  form  of  either  light  yellow  crystalline 
flakes  or  wh  te  granules. 

Ninety-eight  percent  of  the  MDA 
produced  is  used  directly  in  the 
manufacture  of  methylenediphenyl 


diiosocyanate  (MDl).  the  remaining  two 
percent  is  used  as  a  precursor  for  the 
manufacture  of  plastir  fibers, 
antioxidants,  dyestuff  intermediates, 
corrosion  preventatives,  and  special 
polymers 

The  MDl  IS  produced  in  two  grades, 
monomeric  (pure)  and  polymeric.  Ninety 
percent  of  the  crude  MIJA  is  used  to 
produce  polymenr  MDl.  and  another  8% 
of  the  crude  MD.-\  is  converted  to 
monomenc  MDl  MUl  ls  used  to  produce 
flexible  and  ngid  polyu'-ethanc  foams, 
elastomers,  coatings,  thermoplastic 
resins,  foundry  core  binders,  adhesives, 
sealants,  and  spandex  fibers. 

The  remaining  MDA  is  produced  in 
the  pure  form  for  other  uses:  epnxy  resin 
curing  agents,  wire  coaling  applications, 
polyurethane  co-reactants,  in  pigments 
and  dyes,  and  defense  applir^Jtions. 

There  are  eleven  principal  industry 
sectors  where  workers  are  potentially 
exposed  to  MDA.  These  sectors  are:  (1) 
MDA  Production  for  MDl  Synthesis/ 
MDA  Sale  and  Import:  (2)  Reprocessin;,!; 
(3!  Filament  Winding:  (4)  Potting  and 
F.ncapsulation;  (5)  Molding/Bi,inding  of 
Toois  and  Specialty  Small  P:uls;  (6) 
Wire  Coating:  (7)  Coatingsi  [n] 
Intermediate  for  TGMDA  and  PACM-20 
Production:  (9)  Polyurethane  Curing:  (lOj 
Advanced  Composite  Materials 
Production;  and  ( 11)  Use  of  PMR-15 
Pre-^weg  Materials.  There  are  also  seven 
other  industnal  sectors  where  MDA  was 
once  used  and  may  still  be  used 
limitedly.  These  minor  sectors  arei  (1) 
Coatings  (Polybismalimidesj  of  Printed 
Circuit  Boards  and  Fabrication  of 
Airplane  Parts;  (2)  Dyes  and  Pijiments: 
(3)  Quiana  Yam;  (4)  Intermediate  for 
Pharmaceuticals,  Herbicides,  etc.;  (5) 
Rubber  Processing:  (6)  Anti-Oxidants. 
and  (7]  Ketamine  Production. 
Maintenance  workers  have  been 
separately  identified  from  each  of  these 
sectors  for  purposes  of  analysis. 

There  are  .«;x  firms  which  produce 
MDA  for  MDl  production.  MDA  for  sale 
or  which  import  MDA.  MDA  is 
manufactured  by  6  companies  at  7 
locations  in  four  states:  Dow  Chemical 
Co.  (LaPorte.  TX):  BASF  (Geismar,  LA) 
E.I.  DuPont  (Belle.  WV):  Mobay 
Chemical  (New  Martinsville,  WV  and 
Baytown,  TX);  Rubicon  Chemical 
(Geismar,  LA);  and  Uniroyal  Chemicals 
division  of  Avery  (Naugtuck.  CT).  Three 
of  these  companies,  Mobay.  Rubicon, 
and  Dow  account  for  over  90%  of  the 
MDA  production.  It  is  estimated  that 
approximately  600  million  pounds  of 
MDA  are  produced  for  MDl  conversion, 
4,474,000  pounds  are  produced 
domestically  for  sale,  and  an  additional 
1,8  million  pounds  are  imported.  In 
addition,  it  is  estimated  that  the 
percentage  of  MDA  in  the  product  made 


domestically  ranges  from  4O-70'^i  while 
the  percentage  in  the  imported  product 
is  approximately  98%. 

II.  Pertinent  Legal  Authority 

Authority  for  issuance  of  this 
standard  is  found  primarily  in  sections 
6(b),  R(c).  and  8(g)(2)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (the  Act). 
29  U.S.C.  655(b),  657(c),  and  657(g)(2). 
Section  6(b)(5)  governs  the  issuance  of 
occupational  safety  and  health 
standards  dealing  with  toxic  materials 
or  harmful  physical  agents.  Section  3(8) 
of  the  Act  (29"U,S.C.  652[8)).  defines  an 
occupational  safety  and  health  standard 
asi 

■  ■  '  a  standard  which  requires  conditions, 
or  the  adoption  or  use  of  one  or  more 
practices,  means,  meihods.  operations,  or 

processes,  reasounbiy  neressary  or 
approp.iaie  to  provide  safe  or  hcilthful 
empJovrr.ent  and  places  of  eTipiovnicnt. 

The  Supreme  Court  has  said  that 

section  3(8)  applies  to  all  perm.anent 
standards  promulgated  under  the  Act 
and  requires  the  Secretary,  before 
issuing  any  standard,  to  determine  that 
it  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  mafenal  health  impairment.  Industrial 
Union  Department  v.  Amencan 
Petrolt^iini  Institute.  448  U.S.  6iJ7  (1980) 

The  "significant  risk"  determination 
constitutes  a  finding  that,  absent  the 
change  in  practices  mandated  by  the 
standard,  the  workplaces  in  questitjn 
would  be  "unsafe"  in  the  sense  that 
workers  would  be  threatened  with  a 
significant  nsk  of  harm.  Id.  at  642.  A 
significant  risk  finding,  however,  does 
not  require  mathematical  precision  or 
anything  approaching  scientific 
certainty  if  the  "best  available 
evidence"  docs  not  warrant  that  degree 
of  proof.  !rl.  at  65,5-656:  29  US.C.  655 
fb)|5).  Rather,  the  Agency  may  base  its 
finding  largely  on  policy  considerations 
and  has  considerable  leeway  with  the 
kinds  of  assumptions  it  applies  in 
interpreting  the  data  supporting  it.  Id. 
655-656:  29  U.S  C.  655(b)(5).  The  Court's 
opinion  indicates  that  risk  assessments. 
which  may  involve  mathematical 
estimates  with  some  inherent 
uncertainties,  are  a  means  of 
demonstrating  the  existence  of 
significant  risk. 

After  OSH.A  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  the 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 
basis  of  the  best  available  evidence, 
that  no  em.ployee  will  suffer  material 

impairment  of  health ,  Section 

6(b)(5)  of  the  Act.  The  Supreme  Court 


has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  necessary  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  Ike  constraints  of 
technological  and  economic  feasibility, 
American  Textile  Manufacturers 
Institute.  Inc.  v,  Donovan.  452  U.S.  490 
(1981).  The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analvsis  is."  Id.  at 
509. 

Authority  to  issue  this  standard  is 
also  found  in  section  8(c)  of  the  Act.  In 
general,  this  secrion  requires  the 
Secretary  to  require  em.ployers  to  make, 
keep,  and  preserve  records  regarding 
activities  related  to  the  .'\ct.  In 
particular,  section  8;c](3J  gives  the 
Secretary  authority  to  require  employers 
to  "maintain  accurate  records  of 
employee  exposures  to  potentially  toxic 
miaterials  or  harmful  physical  agents 
which  are  required  to  be  monitored  or 
measured  under  section  6."  Provisions  of 
OSIL^  standards  which  require  the 
making  and  maintenance  of  records  of 
medical  examinations,  exposure 
monitoring,  and  the  like  are  issued 
pursuant  to  section  8(c)  of  the  Act. 

The  Secretar>-'s  authority  to  issue  this 
proposed  standard  is  further  supported 
by  the  general  rulemaking  authoriry 
granted  in  section  8(g)(2)  of  the  Act.  This 
section  empowers  the  Secretary  "to 
prescribe  such  rules  and  regulations  as 
he  may  deem  necessarj'  to  carry  out 
(his)  responsibilities  under  the  Act" — in 
this  case  as  part  of  or  ancillarv^  to,  a 
section  6fb)  standard.  The  Secretary's 
responsibilities  under  the  Act  are 
defined  largely  by  its  enumerated 
purposes,  which  include: 

Encouraging  emoloyers  and 
employees  in  the  r  efforts  to  reduce  the 
number  of  occupational  safety  and 
health  hazards  at  their  places  of 
employment,  and  to  stimulate  employers 
and  employees  to  institute  new  and  to 
perfect  existing  programs  for  providing 
safe  and  healthful  working  condi'ions 
(29  U,SC,  651(b)(1)); 

Setting  mandatory  occupational  safety 
and  health  standards  applicable  to 
business  affecting  interstate  commerce, 
and  by  creating  an  Occupational  Safety 
and  Health  Rev  lew  Commisbion  for 
carrying  out  adjudicatory  functions 
under  the  Act  (29  U.S.C.  e51|b;(3))i 

Building  upon  advances  already  made 
tiirough  employee  and  employer 
hiitiative  for  providing  safe  and 
healt.hful  working  conditions  |29  U.S.C 
651(b)(4)); 

Providing  for  the  development  and 
promulgation  of  occupational  safety  and 
health  standards  (29  U.S.C.  651(b)(9)}: 

Providing  for  appropriate  reporting 
procedures  with  respect  to  occupational 


safety  and  health  which  procedures  will 
help  achieve  the  objectives  of  this  Act 
and  accurately  describe  the  nature  of 
the  occupational  safety  and  health 
problem  (29  U.S.C.  651(b)(12)); 

Exploring  ways  to  discover  latent 
diseases,  establishing  causal 
connections  between  diseases  and  work 
in  environmental  conditions  *  *  *.(29 
U.S.C.  651(b)(6)); 

Encouraging  joint  labor-management 
efforts  to  reduce  injuries  and  diseases 
arising  out  of  employment  (29  U.S.C. 
651(b)(13));  and 

Developing  iimovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems  (29  U.S.C.  651(b)(5)). 

Because  the  MDA  standard  is 
reasonably  related  to  these  statutory 
goals,  the  Secretary  fmds  that  this 
standard  is  necessary  to  carry  out  his 
responsibilities  under  the  Act 

HI  Health  Effects 

A.  Summary  of  the  Committee's 
Recommendations 

1.  Introduction 

The  Committee  reviewed  the  record 
evidence  concerning  the  acute  and 
chronic  effects  of  exposure  to  MDA  in 
both  animals  and  humans  and 
concluded  that  MDA  should  be  treated 
as  a  hepatotoxic  agent  and  as  a  suspect 
human  carcinogen.  The  Committee  also 
concluded  that  an  occupational 
standard  regulating  worker  exposure  to 
MDA  should  be  developed.  The 
following  discussion  provides  the 
Committee's  findings  with  respect  to  the 
hepatotoxic  and  carcinogenic  hazards 
posed  by  occupational  exposure  to 
MDA. 

2.  Acute  Effects  of  Exposure  to  MDA 

a.  Hepatotoxicity.  The  record 
evidence  on  the  acute  effects  of 
occupational  exposure  to  MDA 
indicates  that  occupational  exposure  to 
MDA  may  result  in  hepatotoxicity 
(poisoning  of  the  liver).  The  Committee 
relied  on  an  abundance  of  human  and 
animal  data  to  support  this  finding.  (See 
Hepatotoxicity  Section  of  the 
Committee's  Document,  Ex.  9) 

The  Committee  found  that  one  or  a 
few  exposures  to  high  doses  of  MDA 
may  result  in  toxic  hepatitis.  However, 
in  all  cases  the  clinical  signs  and 
symptoms  of  hepatitis  produced  by  this 
exposure  were  reversible.  The 
Committee's  discussion  concerning  the 
acute  effects  resulting  from  acute 
exposures  can  be  found  at  52  FR  26779 
and  26780.  In  summary  the  Committee 
stated  clearly  that  "The  predominance 
of  data  reflect  the  induction  of  disease 
as  a  result  of  dermal  absorption  of 


MDA  "  and  further  provioes  a  data 
analysis  from  Kopelman,  McGdi  and 
Motto,  and  Brooks  et  al  An  analysis  of 
the  data  did  not  rule  out  the  possibility 
that  liver  toxicity  might  result  from  low 
doses.  Furthermore,  the  analysis  did  not 
determine  the  effects  long  term  low 
dosing  might  have  on  liver  function- 
However,  the  Committee  tentatively  did 
conclude  that  at  the  present 
occupational  levels  the  clinically 
obsen'ed  non-neoplastic  effects  of 
exposure  to  MDA  appear  to  be  totally 
reversible.  This  conclusion  was  bawd 
solely  on  review  of  the  data  found  in  the 
acute  human  studies  (human  chronic 
exposure  studies  are  not  available) 
Animal  data  however,  did  indicate  thai 
long  term  MDA  dosing  at  low  levels 
produced  various  levels  of  liver  damage 
Thus  while  making  a  finding  that 
occupational  exposure  to  MDA  may 
result  in  liver  toxicity,  the  CommiUee 
was  unable  to  develop  dose-respor^se 
data  which  could  predict  with  some 
certainty  the  exposure  necessary  to 
produce  liver  toxicity.  More  precisely, 
the  Committee  was  unable  to  conclude 
that  at  5  ppb,  liver  toxicity  would  not 
occur. 

In  an  effort  to  make  these  findings,  the 
Committee  extensively  reviewed  the 
record  evidence  to  determine  the  levels 
of  exposure  at  which  a  No  Observed 
Effect  Level  (NOEL)  for  the  clinical 
observation  of  hepatitis  could  be 
expected  to  occur  in  a  worker 
population.  The  available  literature  on 
workers  occupationally  exposed  to 
MDA  provided  limited  data  on  the 
occupational  doses  to  which  the 
workers  were  exposed.  This  is  due  in 
part4o  a  lack  of  ambient  sampling  data 
but  more  often  because  the  primary 
mode  of  exposure  was  through  the  skin 
and  not  through  inhalation.  The 
Committee  further  acknowledged  that  in 
the  case  of  MDA  unlike  many  ■"<.  utcly 
toxic  chemicals  which  are  assoUated 
with  acute  inhalation  effects  such  as 
irritation  and  pulmonary  edema,  die 
primary  effect  has  been  liver  damage 
following  ingestion  or  skin  absorption. 
The  only  available  data  the  Committee 
could  use  to  estimate  a  NOEL  for  bver 
toxicity  due  to  occupational  exposure  to 
MDA  are  the  data  reported  by 
Kopelman  et  al.  from  the  Epping 
Jaundice  incident.  This  data  suggested 
that  levels  in  excess  of  100  ppb  would 
be  necessary  to  produce  acute  hepatitis 
in  worker  populations.  The  Committee 
relied  on  these  findings  in  making  its 
recommendations  for  the  TWA  and  the 
STEL 

b.  Dermal  Irritation.  The  Committee 
believed  that  the  ability  of  MDA  to 
induce  contact  sensitization  has  not 
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been  studied  sufficiently  to  conclude 
that  MDA  causes  sensitization. 

c.  Retinal  Effects.  The  Committee 
reviewed  the  record  evidence 
concerning  the  elTec's  which  might 
result  from  eye  contact  with  MDA.  The 
Committee  concluded  that  direct  contact 
between  MD.-\  and  the  eye  should  be 
avoided.  In  addition,  the  Committee 
noftid  that  ingestion  of  \fDA  might  also 
result  in  dam.tge  to  the  eye  and  as  such 
sl'.ould  also  be  avoided. 

3  Chronic  Effects  of  Exposure  to  MDA 

a  HepatotoxicJty.  The  Committee 
found  that  at  the  p.'-esent  occupational 
levels,  the  observed  or  clinical  non- 
neoplastic effects  resulting  from 
exposure  appear  to  be  totally  reversible 
(Ex  9).  This  conclusion  is  based  on 
r;vit^w  of  the  data  found  in  the  acute 
K  ;r  an  studies.  Animal  data  indicate 
that  long  tern  N!DA  dosing  at  low  levels 
produces  v.^nous  levels  of  liver  damage, 
but  since  most  of  the  studies  have 
involved  the  dosing  of  the  animals  until 
sacrifice,  it  is  difficult  to  determine  if  the 
o'oser.ed  efforts  would  or  could  have 
been  reversed  if  sufficient  time  had  been 
allotted  for  healing. 

b.  Carcino'^enicity.  The  Committee 
concluded  that  MDA  is  a  carcinogen  in 
FJ44/.N  rats  and  B6C3F1  nice  of  each 
sex.  Furthemore,  it  appears  that 
carcinogenicity  is  induced  either  through 
ingestion,  inhalation,  or  dermal 
absorption  of  the  substance. 

The  Committee  considered 
extensively  the  type  of  data  needed  to 
determine  carcinogenicity  in  animals 
and  to  relate  the  observed  effects  ;n 
animals  with  that  expected  in  humans 
The  Committee  generally  accepted  the 
policy  set  forth  JDy  public  health 
agencies,  that  test  results  m  mammalian 
species  (including  the  mouse),  are 
acceptable  data  for  predicting  potential 
hazards  to  exposed  humans. 

The  ConmiMoe  also  recognized  that 
confounding  factors  associated  with 
long  term  biodssays  could  cause 
carcinogenicity  findings  to  be 
questioned.  First,  the  Committee 
r  ■Ln><nized  the  need  to  use  control 
cr ;  IPS,  as  was  done  in  the  NTP  and 
OP,^'L  bioassays.  and  to  validate  the 
carcinogenic  findings  in  rodent  species 
that  normally  exhibit  a  high 
spontaneous  incidence  of  tumors. 

Second  the  Com,.mittce  also  discussed 
the  effect  that  high  dosing  and 
subsequent  acute  toxicity  may  have  on 
the  production  of  liver  and  thyroid 
tumors  found  in  the  female  mice  of  the 
NTP  study  The  Commi'tee  determined 
that  the  observed  incidence  of  tumors 
found  in  the  female  m.ice  of  the  NTP 
study  did  not  occur  as  a  result  of  high 


dosing  but  occurred  from  exposure  to 
MDA. 

Third  the  Committee  noted  that  the 
presence  of  tumor  viruses  in  mice  does 
not  necessarily  invalidate  the 
identification  of  MDA  as  a  carcinogen. 
In  making  this  determination,  the 
Committee  made  use  of  the  policies 
advocated  by  numerous  health  agencies. 
Including  OSHA.  which  require  that,  to 
m^ke  a  viral  etiology  finding,  the  virus 
must  be  established  to  be  the  sole  direct 
mechanism  producing  the  carcinogenic 
effect.  Not  finding  this  necessary 
evidence,  the  Conmiittee  agreed  that  the 
carcinogenic  response  was  not  the  result 
of  viral  etiology. 

The  Committee  found  that  the  NTP 
study  was  conducted  properly,  and 
therefore  used  this  study  as  the  principal 
basis  for  its  carcinogenicity  findings. 

In  addition,  a  majority  of  the 
Committee  members  concluded  that 
9DA  induces  cancer  by  a  genotoxic 
rather  than  a  non-genotoxic  mechanism 
and,  as  such,  a  threshold  level  for  the 
carcinogenic  response  did  not  exist.  The 
Committee  concluded  that  the  evidence 
offered  for  the  existence  of  thresholds 
for  this  carcinogen  was  insufficient  to 
overcome  the  extant  evidence  for  a 
genotoxic  mechanism.  The  Committee 
relied  on  two  basic  concepts  to  make 
this  decision.  First,  the  members 
required  that  if  a  threshold  was  to  be 
considered,  data  indicating  at  what  level 
a  threshold  would  occur  must  be 
provided.  Secondly,  once  a  threshold  is 
established  in  experimental  animals,  the 
threshold  must  be  shown  to  be 
applicable  to  any  exposed  group  of 
workers.  No  evidence  was  offered 
which  meets  these  minimum  criteria  and 
thus  the  Committee  made  a 
recommendation  that  a  no-threshold- 
effect  be  used  to  predict  the  risk 
associated  with  occupational  exposure 
to  MDA.  In  addition,  the  Committee 
believed  that,  even  if  a  threshold  for 
specific  carcinogens  could  be 
demonstrated  in  experimental  test 
animals  or- even  in  a  specific  human 
population,  it  might  not  be  applicable  to 
any  given  human  population  at  risk.  No 
data  were  furnished  which  equated  a 
threshold  observed  in  animals  with  that 
expected  in  humans. 

Other  concerns  raised  by  some  of  the 
Committee  members  involve  the  use  of 
MDA  dihydrochloride  rather  than  MDA 
itself  as  the  administered  dose  in  the 
NTP  bioassays.  The  Committee  noted 
that  test  animals  in  the  Oak  Ridge 
National  Laboratories  study  were 
exposed  dermally  to  MDA  and  not  the 
hydrochloride  as  in  the  NTP  study. 
Furthermore,  the  Committee  noted  that 
in  the  Oak  Ridge  test  animals  the 
carcinogenic  response  seen  in  the 


female  mouse  livers  was  approximately 
double  that  noted  in  the  NTP  study. 
Thus,  the  Committee  concluded  that 
exposure  to  MDA  produced  the 
carcinogenic  effect,  and  not  exposure  to 
the  salt. 

The  Committee  also  examined 
supportive  evidence  of  carcinogenicity 
derived  from  short  term  mutagenicity 
tests.  The  Committee  recognized  that  the 
various  short-term  tests  do  not  measure 
the  same  mutagenic  endpoint;  thus 
positive  and  negative  findings  are  not 
uncommon,  since  no  single  short-term 
test  can  measure  all  the  events  which 
might  lead  to  mutagenesis.  The 
Com.mittce  agreed  that  there  is  a  wide 
variety  of  opinions  on  the  reliability  of 
u.sing  short-term  studies  as  indicators  of 
potential  carcinogenicity.  Many  of  the 
Committee  members  believed,  however, 
that  such  tests  provide  meaningful 
indicative  results  and  that  substances 
which  give  positive  results  in  well 
validated  systems  are  likely  to  be 
carcinogenic.  Further,  it  appears  that  the 
probability  of  a  false-positive  result  for 
a  chem.ical  which  is  positive  in  one  well- 
conducted  bioassay  and  one  well- 
validated  short  term-test  is  extremely 
small.  Thus,  based  on  record  evidence 
consisting  of  both  bioassays  and  short- 
term  tests  the  Committee  concluded  that 
MDA  causes  cancer  in  experimental 
animals. 

The  Committee  also  analyzed  the  data 
to  relate  the  findings  of  "pooled  tumors" 
incidence  in  mice  to  some  common  site 
in  man.  The  Committee  acknowledged 
that  scientific  investigations  have  shown 
that  target  sites  for  the  carcinogenic 
action  of  a  substance  in  humans  are  not 
necessarily  the  same  as  those  found  in 
animal  experiments.  There  were 
basically  three  pieces  of  suggestive 
evidence  examined  by  the  Committee  to 
link  the  carcinogenic  response  in 
animals  to  the  expected  response  in 
humans  (bladder  cancer): 

(1)  The  NIOSH-Vertol  Health  Hazard 
Evaluation  (HHE)  study  (Ex.  1-255); 

(2)  The  presence  of  bladder 
transitional  cell  papillomas  in  three 
WD\  treated  rats  in  the  NTP-Bioassay 
(Ex.  l-3fi):  and 

(3)  Some  structure-activity  links  with 
the  proven  human  and  animal  bladder 
carcinogen,  benzidine,  and  the  dog 
bladder  carcinogen,  methylenebis-(2- 
chloroan:line)(MBOCA). 

The  only  available  human  data 
implicating  MDA  as  a  human  carcinogen 
were  from  the  HHE.  The  Committee 
reviewed  these  data  thoroughly  before 
concluding  that  the  data  were 
insufficient  to  positively  identify  MD.'\ 
as  a  human  bladder  carcinogen  or  to  use 
the  data  contained  in  this  report  to 


establish  permissible  exposure  limits. 
However,  the  Committee  did  not 
exclude  the  fact  that  the  report  did 
develop  a  hypothesis  regarding  MDA 
exposure  and  bladder  cancer  which 
warrant.s  further  investigation  using  the 
moro  rigorous  epidem.iologic  methods. 

The  Committee  also  found  that  the 
development  of  bladder  trrdnsitional  cell 
papillomas  in  the  female  rats  in  the  NTP 
bioassays  to  be  significant.  These 
relatively  rare  tumors  were  benign 
although  progression  to  malignancy  in 
this  class  of  tumors  may  occur. 
Furthermore,  the  Committee  recognized 
that  the  appearance  of  transitional  cell 
papillomas  in  MDA  treated  rats  was 
unique  and  demonstrated  the  chemical 
specificity  of  the  results  observed 

The  Committee  analyzed  trie  structure 
activity  relationships  between  MDA  and 
several  other  substances  identified  by 
EPA  as  structural  analogs.  A  majority  of 
the  Committee  raembors  maintained  that 
there  are  significant  structural 
differences  between  benzidine  and 
MDA  and  that  a  strong  analogy  does  not 
exist.  The  Committee  generally  bflieved. 
however,  that  while  the  structural 
analogy  data  are  not  conclusive. 
nonetheless  these  data  should  be  relied 
upon  to  suggest  that  MDA  may  cause 
bladder  cancer  in  humans.  Although  the 
Committee  could  not  positively  link 
occupational  exposure  to  \fD,A  with 
bladder  cancer  in  workers,  (he 
Committee  recommended  stringent 
standard  provisions  to  protect  workers 
against  the  carcinogenic  potential  posed 
by  MD.^  regardless  of  the  target  site. 

4.  Reproductive  Effects 

The  majorit)  of  the  Comtrattee 
m.embers  concluded  that,  while  the  data 
suggest  that  there  may  he  hormonal 
changes  at  relatively  high  doses,  the 
occupational  significance  of  these 
changes  could  not  be  assessed. 

5.  Teratogenic  Effects 

The  Committee  has  reviewed  the  data 
on  the  teratogenic  effects  of  exposure  to 
MDA  and  could  not  relate  the 
significance  of  these  observed  effects  in 
animals  with  those  anticipated  in  the 
occupational  setting. 

6.  Absorption,  Distribution,  and 
Deposition 

The  majority  of  the  Committee 
members  agreed  that  where  sufficient 
data  exist  which  are  MDA  specific  (e.g., 
dermal  absorption  data),  these  data 
should  be  used  to  determine  the 
biological  activity  of  the  chemical. 
However,  the  Conmiittee  found  that 
data  obtained  through  the  El-Hawari 
study  (Ex.  1-251)  were  not  sufficient  to 
make  determinations  concerning  the 


gastro-intestinal  and  respiratory 
absorption  of  MD,^.  The  Committee 
anticipated  that  future  research  on  the 
gastrointestinal  imd  respiratory 
absorption  of  MDA  will  also 
substantiate  the  findings  made  from  the 
structural  analogue  comparisons  and 
demonstrate  that  these  assumptions  are 
also  conservative. 

The  Committee  agreed  that  a  100% 
absorption  through  the  gastro-intestinal 
tract  of  the  mouse  be  used  in  generating 
the  risk  assessment  model  rather  than 
50%  absorption  proposed  by  EPA.  The 
Committee  realizes  that  this  is  a 
conservative  approach  because  it 
assumes  that  the  observed  effect  is  a 
result  of  absorption  of  the  entire  dose 
administered  and  not  a  result  of  the 
absorption  of  a  lesser  portion  of  the 
administered  dose.  This  assumption  has 
the  effect  of  reducing  the  expected  risks 
predictable  from  occupational  exposure 
to  .VfDA  by  50'- 

The  Commitiee  agreed,  however,  with 
EP.A's  assumption  that  absorption 
through  lung  tis.sue  is  roughly  equivalent 
to  gastro-intestinal  absorption  (50%), 
especially  if  MDA  is  in  the  vapor  phase 
or  has  a  particle  size  of  less  than  2 
microns. 

The  Committee  also  concluded  that 
MDA  is  actually  dermally  absorbed  at 
approximately  2%  per  hour  and  not  1% 
as  previously  assumed  (Ex.  1-251). 
Therefore,  an  absorption  rate  of  2%  can 
also  h"  applied  to  MDA  exposure  which 
occurs  through  dermal  deposition  and 
absorption. 

The  Commitiee  also  stressed  the 
significance  which  the  hazard  of  dermal 
exposure  posed.  Data  from  the  Oak 
Ridge  National  Laboratory  study  (Ex.  8) 
heightened  the  Committee's  concern 
over  these  hazards.  The  Committee 
concluded  that  when  a  chemical  is 
ingested,  it  is  transported  through  the 
hepatocellular  detoxification  system 
and  is  not  generally  diluted  as  a  result  of 
passing  through  the  general  circulatory 
system.  In  the  case  of  chemicals  applied 
to  the  skin,  however,  a  significant 
dilution  takes  place  as  a  result  of  the 
absorbed  chemical  passing  through  the 
general  circula't>ry  system  before 
passing  through  the  hepatocellular 
detoxification  system.  Compared  with 
the  findings  of  the  NTP  study  in  which 
animals  were  exposed  throuth 
ingestion,  the  Oak  Ridge  da'a  reported 
almost  a  two-fold  increase  in  the  liver 
tumor  incidence  observed  in  the  female 
test  animals  dermally  exposed  to  MDA. 
These  findings  are  additional  evidence 
that  occupational  dermal  exposure  to 
MD.'K  should  be  prevented. 

In  addition,  the  Committee  was 
concerned  with  the  findings  of  El- 
Harawi  [Ex.  1-251)  indicating  that  once 


deposired  on  ine  sKin,  MDA  carinol  be 
completely  removed  by  cleansing.  The 
data  suggest  that  the  use  of  solvents  to 
remove  MDA  from  the  skin  actually 
increases  the  absorption  of  MDA.  It  also 
appears  that  soap  and  water  provide  the 
best  medium  for  removing  the  substance 
from  the  skin,  but  only  remove 
approximately  60%  of  the  material 
deposited  on  the  skin.  These  findings 
support  the  provisions  to  the 
recommended  standard  which  require 
the  use  of  personal  protective  clothing 
and  equipment  to  prevent  MD.A 
exposure  and  medical  surveillance  to 
assure  that  the  integrity  of  the  protective 
equipment  and  clothing  is  being 
maintained. 

B.  OSHA  s  Findings 

OSHA  has  reviewed  the  record 
evidence  concerning  the  acute  and 
chronic  effects  of  exposure  to  MDA  in 
both  animals  and  humans.  OSHA  has 
also  reviewed  the  recommendations 
made  by  the  Committee  regarding  the 
health  effects  associated  with 
occupational  exposure  to  MDA  and 
agrees  that  the  Committee  has  properly 
evaluated  the  record  evidence  and  thai 
their  recommendations  are  appropriate. 
OSHA  also  agrees  with  the  Committee's 
assessment  of  the  carcinogenic  potential 
posed  by  occupational  exposure  to  MDA 
and  concludes  also  that  MDA  be  treated 
as  a  human  carcinogen  for  regulatory 
purposes. 

Regarding  the  use  of  a  NOEL  OSHA 
found  that  the  Committee's  findings  that 
adverse  hepatotoxic  effects  do  not  occur 
until  well  above  the  100  ppb  STEL  to  be 
somewhat  imprecise.  Kopeiman  el  al. 
(Ex.  1-69. 1966)  reported  on  clmical 
findings  of  acute  hepatitis  resulting  from 
MDA  contaminated  bread  ingested  by 
humans  in  a  non-occupational  setting. 
The  investigators  clearly  state  that  it 
was  not  possible  to  determine  whether 
the  individuals  ate  the  bread  on  one  or 
several  occasions  or  how  much  bread 
they  consimied  per  occasion.  The  actual 
level  of  MDA  consumed  by  any 
individual  varied  according  to  the 
amount  of  bread  comsumed  and  the 
degree  of  contamination  of  the  flour 
used  to  bake  individual  loaves  of  bread. 
The  average  dose  which  the 
investigators  estimated  was  based  on 
the  percentage  of  MDA  found  in  the 
bread  and  the  weight  of  the  average  loaf 
of  bread.  At  no  time  was  the  amount  of 
bread  ingested  and  the  observed  clinical 
effects  of  exposure  experienced  by  the 
individual  workers  correlated.  Other 
investigators  such  as  Malten  et  al  (Ex. 
1-71. 1973)  and  Kopehnan  et  aL  (Ex.  1- 
68. 1966)  performed  several  studies  in 
animals  using  extracts  of  the  bread 
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involved  in  the  Eppirg  jaundice 
outbreak.  In  each  of  these  studies.  w;th 
varying  doses  of  exposure  liver  changes 
and  "toxic  manifestations  '  were  noted 

OSHA  recognizes  the  significances 
which  establishing  a  NOEL  has  on 
recommending  acceptable  TW'As  dnd 
STEL's.  OSHA  finds  it  imprecise  to  use 
the  data  which  the  Committee  used  in 
establishing  its  NOEL  to  establish  either 
a  TWA  or  a  STEL.  OSHA  does  no*e  the 
difficulty  which  the  Committee 
experienced  with  respect  to  establishing 
a  NOEL  and  subsequently  recommended 
a  TWA  and  STEL  from  these  data. 
Firstly,  OSHA  recognizes  as  did  the 
Committee  that  the  data  are  somewhat 
scant  regarding  the  correlation  of 
obsen^able  clinical  effects  of  exposur^> 
with  occupational  doses.  Secondly, 
OSHA  recognizes  as  did  the  Commit'.p*' 
that  the  predominance  of  human 
occupationally  related  data  indica'cs 
that  clinical  manifestations  of  di.s^ase 
result  from  the  dermal  absorption  of 
MDA  and  that  there  was  no  correlation 
m.ade  to  equate  clinical  mianiftjst.i'u^ns 
of  hepatitis  with  dermal  absorption 
(dllhough.  correlations  between  skin 
absorption  and  potcn'ial  cancer 
development  wi.'re  made).  Thirdly, 
OSHA  recosnizes  as  did  the  Committee 
that  the  available  human  data  involve 
only  the  observation  of  clinical 
manife-stations  and  cessat.on  of  disease 
and  that  none  of  the  da'.i  refer  to  acute 
effects  (e.g.,  changes  in  liver  function  or 
subclmicd!  indicators  of  disease  in 
acutely  exposed  workors  or  chronically 
exposed  workers), 

While  the  Committee  d;d  a'tempt  ■  ' 
make  soma  com.puta'ions  regarding 
inhalation  d'lses  and  expected 
observable  clinical  manifestations  of 
disease,  the  Comm.ittee  believed  that 
relying  totally  on  these  computations  to 
establish  Pels  which  would  prevent  liver 
toxicity  m  occupationally  exposed 
workers  is  not  acceptable  and  OSM.A 
a-^rees  with  this  finding.  Thus,  both 
OSHA  and  the  Committee  considered 
other  facrois  in  establishing  the  TWA 
and  the  STT.l  (See  PEL  discussion). 

IV.  Risk  Assessment 

A  Summary  of  the  Committee's 
R  ■commendations 

Having  analyzed  all  the  data  and  the 
respective  scenarios  with  their  varied 
assumptions  the  Committee  agreed  that 
it  was  impractical  to  consider  risk  as 

rangt'S  for  the  purpose  of  establishing 
permissible  exposure  limits  in  that  the 
ranges  of  risk  and  the  associated 
permissible  exposure  lim.its  vary  too 
greatly.  Furthermore,  having  examined 
all  of  the  scenarios  and  the  varied 
assumptions,  the  Comm.ittee  believed 


that  the  following  assumptions  and  risk 
estimates  will  offer  the  best  description 
of  occupational  risk  associated  with 
worker  exposure  to  MDA  (See  Ex.  9, 
Risk  Assessment  Section): 

1.  Qualitatively,  the  dose-response  in 
animals  is  similar  to  that  in  humans. 

2.  The  one-stage  linear  mathematical 
model  was  selected  and  is  assumed  to 
hold  for  doses  outside  the  nnse  of 
observation, 

3.  There  is  no  threshold  for  all  effects. 
4  Gastro-intestinal  absorption  for  rats 

and  mice  is  assumed  to  be  100%. 

5.  The  target  organ  in  test  ani.mals  is 
not  necessarily  the  same  as  the  target 
iirgan  in  humans. 

6.  The  average  amount  of  MDA-2HC1 
containing  water  consumed  daily  (5.0 
«rr.'!  divided  by  the  average  animal  body 
\\fMght  (mice)  in  grams  (38,0  gm)  can  be 
■,sf'd  M  estimate  dose. 

The  Committee  recognizes  that  OSHA 
calculated  the  exact  weights  of  the 
animals  used  in  the  NTP  study  rather 
than  using  a  standard  weight  for  the 
animals  as  was  done  by  EPA.  The 
Committee  agreed  that  it  is  more 
accurate  to  use  the  average  of  the  exact 
weights  rather  than  an  assumed  weight 

7.  Body  weight  conversion  is  used 
rather  than  the  surface  area  conversion 
for  extrapolating  from  animal  data  to 
humans. 

The  Committee  recognized  that  there 
is  much  scientiBc  controversy  over  the 
use  of  surface  area  scaling  factors  for 
conversion  of  doses  from  animals  to 
man.  However,  the  Committee  believed 
that  evidence  has  not  been  presented 
which  indicates  that  it  is  more 
appropriate  to  use  the  surface  area 
scaling  factor  and  therefore 
recommended  the  use  of  the  body 
weight  conversion  factor. 

8.  The  daily  occupational  dose  from 
inhalation  was  based  upon  50% 
absorption  of  MDA  through  the  lungs  at 
12  m  Vhr  respiration  rate. 

9.  The  daily  occupational  dose  from 
dermal  exposure  was  assumed  to  be 
directly  proportional  to  a  combination  of 
deposition  rate,  absorption  rale,  body 
surface  areas  determined  by  Snyder  et 
a!.,  and  Vi  of  the  square  of  exposure 
time  (per  shift).  The  total  surface  areas 
assumed  to  be  potentially  exposed  and 
thus  used  in  these  computations  can  be 
found  in  Exhibit  9. 

10.  Deposition  rate  of  MUA  from 
dermal  exposure  was  assumed  to  be 
uniform  over  time  and  absorption 
through  all  skin  areas  to  be  at  a  uniform 
rate  of  2%  per  hour  of  deposited 
material.  (See  Absorption  Section.) 

11.  The  worker's  hfetime  risk  (through 
age  74)  was  calculated  on  exposures  of  8 
hours  per  day,  5  days  per  week.  46 


weeks  per  year  for  45  years  starting  at 
age  20. 

The  Committee  agreed  to  recommend 
that  8  hours/day  of  exposure  be  used  to 
generate  risk  estimates.  The  Committee 
recognized,  however,  that  this 
assumption  might  lead  to  risk  estimates 
that  greatly  overstate  the  risks  to 
workers  exposed  to  MDA  for  less  than  8 
hours  per  day.  There  are  several  reasons 
why  the  Committee  took  this  position.  In 
most  industrial  settings  and  other  work 
environments,  employee  exposures  to 
harmful  substances  are  regular  and  long 
term  in  nature.  Based  upon  the  limited 
data  presently  available,  however,  the 
Committee  believed  that  a  substantial 
number  of  employees  may  be  exposed  tn 
MDA  on  a  somewhat  irregular  or 
intermittent  basis.  A  wide  variety  of 
factors  makes  it  difficult  to  account  for 
these  highly  intermittent  exposure 
patterns  in  a  quantitative  manner.  There 
is  no  widely  accepted  risk  model 
presently  in  use  which  takes  into 
account  the  effects  of  intermittent 
exposure.  There  may  be  elimination  or 
deactivation  of  MDA  to  some  extent 
when  it  is  introduced  into  the  system  in 
small  quantities  at  infrequent  intervals 
.Also  very  litde  deactivation  or  repair 
may  occur  despite  relatively  sporadic 
exposures.  Such  a  highly  intermittent 
exposure  pattern  m.ay,  at  least 
theoretically,  allow  for  the  repair  of 
damaged  systems  or  cells.  These  factors 
may  result  in  a  greater  reduction  of  risk 
than  a  model  simply  adjusted  for 
decreased  exposure  time  might  reflect. 
Therefore,  the  Committee  felt  that 
limitations  in  the  available  data  and 
science  are  such  that  a  credible 
quantifiable  extrapolation  of  risk  for 
intermittent  exposure  to  MDA  is  not 
possible  at  this  time. 

Secondly,  the  Committee 
recommended  that  occupational 
exposure  data  reflect  an  8-hour  day.  a  50 
hour  work  week,  over  a  45  year  working 
lifetime.  These  three  assumptions  are 
also  standard  OSHA  policy 
assumptions.  OSHA  has  come  under 
some  criticism  for  relying  on  these 
assumptions.  It  is  charged  that  OSH.'\ 
errs  toward  over  prediction  of  risk  by 
assuming,  without  substantiation,  that 
workers  will  experience  exposures  at 
the  PEL  nf  the  standard  for  up  to  45 
years.  While  theoretically  possible,  the 
Committee  agreed  it  is  not  the 
workplace  norm  for  workers  to  be 
exposed  for  8  hours  per  day,  40  hours 
per  week  for  a  45  year  period.  However, 
when  determining  whether  a  hazardous 
substance  poses  a  significant  risk  and 
that  reduction  of  a  PEL  is  warranted,  the 
Committee  realized  that  OSHA  is  bound 
to  consider  what  degree  of  nsk  would  be 


permitted  by  the  existing  standard,  even 
though  many  workers  may  in  fact  be  at 
lesser  risk  because  their  exposures  are 
to  levels  below  or  of  a  shorter  duration 
than  those  required  by  that  standard 
The  Committee  recognized  that  it  is  for 
this  reason  that  OSHA  bases  its 
determinations  of  significant  risk  on  the 
assumption  that  exposure  at  the  PEL 
occurs  throughout  the  entire  workday. 

Thirdly,  the  Committee  acknowledged 
that  the  use  of  the  lifetime  exposure  (45- 
year)  assumption  is  based  on  guidance 
given  in  the  OSH  Act,  As  specified  in 
section  6(b)(5): 

The  Secretary  in  promul)sa.''mg  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 


assures,  fo  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life. 

OSHA  believes  that  it  is  reasonable  to 
assume  that  a  person  begins  work  at  age 
20  and  continues  until  the  age  of  65,  a  45 
year  span  of  employment.  Under  section 
6(b)(5)  of  the  Act.  OSHA  is  compelled  to 
promulgate  standards  that  ensure  that 
employees,  even  those  exposed  to  the 
hazardous  agent  for  their  entire  working 
lifetime,  are  at  the  lowest  risk  that  can 
feasibly  be  attained.  Therefore,  OSHA's 
determinations  of  significant  risk  must 
take  into  account  the  fact  that  many 


workers  may  be  exposed  throughout 
their  entire  working  lives,  and  reflects 
the  view  that  OSHA  is  regulating 
workplace  conditions  and  not  specific 
employees. 

Having  considered  these  various 
assumptions  the  Committee  selected 
from  these  considerations  what  it  felt  to 
be  the  most  reasonable  assumptions  and 
recommended  that  OSHA  use  the  risk 
estimates  found  in  Table  1  below  (Table 
49,  Ex.  1-269).  The  underlying 
assumptions  used  in  predicting  these 
risks  are:  (1)  100%  01  absorption;  (2)  2.  4 
hr  work  shifts:  (3)  2%  dermal  absorption 
rate;  (4)  non-surface  area  correction 
factor  and  (5)  upper  body  absorption  set 
forth  in  Scenario  III, 


Table  49— Mediated  Rulemaking  Committee  s  Rfccmmemded  Table  for  Estimated  Excess  Occupational  Lifetime  Cancer 
Risk  for  Workers  Exposed  to  MDA-  Table  Has  Not  Been  Surface  Area  Corrected  100%  Gl/2-4  hr/2%  Assumes 
Dermal,  Absorption  in  Scenario  III 


CASE 


Type  of  MDA 
plants 


Airtxxne'  Level 

mg/m^  (ppn^  & 

ppb) 


Dermaf  doxjsition 
uy/cm'/hf 


1(a).. 


(b).... 
"(a).. 


(b) ., 


lll(a) . 


(b).. 


(c).. 


(d).. 


(e).. 


Manufactunog.. 


Processing 


Wanufactunng 
pfocessing 
(dermal  only) 


Manufacturing 
processing. 


Manufacturing.. 


Manufacturing.. 


Manufacturing.. 


0.57  (0  070  ppm) 

(70  ppb) 

0.38  (0.047  ppm) 

(47  ppb), 
0.00 


0,00. 


0,01  mg/m» 
(OOlZppm)  (1 

ppb). 


0.001  (.00012ppfn) 
(I2ppb) 


0.0001 
(.00001  ppm) 
(.0l2ppb) 


0.16  (0  020ppm) 
(20  ppb) 


0.1  mg/m'  (01 
ppm)  (10  ppb). 


9  0  (palms)  2.5 
(upper)  body, 

etc) 

250  (palms)  27 

(upper  body  etc). 
42 „ 


2.1.. 


0.03. 


0.003. 


0.0003. 


0.6.. 


O.3.. 


Inhaiational 

exposure  n>g/ 

kg/day 


0.021 

0014 
0.00 

0.00 

000036 

0000036 


Dermal 

exposure  mg/ 

kg/day 


Total 

exposure  mg/ 

kg/day 


00000036 


0.0072 


00036 


00749 

0.4186 
0.0041 

0.0021 

0.00087 

0.000087 


00000087 


0.0175 


0.00875 


0.0959 

04326 
00041 

0.0021 

0.0012 

0.00012 


0.000012 


00247 


0.01235 


MLE 

{USSCLf 

excess 

carxMrrisk 


6(7)/ 1000 

3(3)/100 
3<3)/10.000 

1(2)/10.000 

8(9)/100,000 

7(9)/M 


7(9)/10M 


2(2)/ 1000 


B<9)/10000 


CofTWTtents 


Worst  exisling 


Worst  existing 


Ensling  csM  Witt 
(z8ro  wtxyrw 


Propoeed  case  with 
(zero  artmm 
leveQ  loweet 
dermal  reducad 

V,. 

Proposed  case  Mtti 
uppwbody 
abecrptiufi 
feasUeto   . 
monitor. 

Proposed  case  with 
upper  body 
abaorptton 
depositen;  not 
feMftitoto 
morMor  and  not 
aura  about 
mainienance. 

Propoaed  case  Mfrth 
zero  Jufiiial 
dapoaitioii;  not 
sure  if  toawhie  to 
ffloniloror 


upper  body 
absorption; 
leesibteto 


maintairt 
Proposed  case  t 
upper  body 
absorption; 
teasibieto 
monitor  and 
maintairv 


•  Based  on  one-stage  version  of  Crump  s  multistage  model  artd  on  the  assumption  of  100%  absorption  ttirough  ttie  G-l  trad  tissues  ol  the  NTP  female 

value  of  chi-squared  goodness-of-fil  test  1  0  25  (adequate  fits  show  p  1  0.10) 

'  10  ppm  =  8.1  mg/m';  assumes  60°'o  absorption  through  the  lung  (at  a  bceathiog  rate  of  1.2  m'/hf.) 
'  1(a)  S  (b)  dermal-palms  forearms  and  ttie  resi  of  ffie  upper  bodv  ii  laj  &  (b;  dermal-palms. 
'  Based  on  40  hours  per  week  for  45  years  ol  exposure  in  a  54  year  adult  life  span 

•  According  to  Dr.  Boeniger  of  NIOSH,  newer  techniques  to  be  developed  in  thetr  laboratonf  may  monitor  tt>ese  levels  more  accurately. 
'  Maintain  rr>eans  to  effectively  use  engineering  controls  to  keep  MDA  eitposures  tielow  tt>e  PEL. 
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The  Committee  strongly 
recommended  that  OSHA  note  the 
significance  that  dermal  absorption  has 
on  worker  exposure  to  NfDA.  The 
Committee  recommended  the 
establishment  of  stringent  provisions 
regarding  the  use  of  personal  protective 
equipment  to  prevent  dermal  exposure 
to  MDA;  however,  the  Committee 
recognized  that  in  some  cases  total 
prevention  might  require  the  usf  of  "full- 
body  space  suits".  The  Committee 
recognized  that  such  a  requirement  is 
impractical;  workers  cannot  be  exppctpd 
to  work  under  such  conditions.  The 
Committee  believed  that  suitable  gloves 
can  be  used  to  prevent  absorption 
through  the  palms  (major  route  of 
exposure)  and  that  aprons,  cowalls. 
etc..  can  also  prevent  dermal  contact  in 
the  body  areas  they  cover.  Nonetheless, 
•he  Committee  recognized  that  some 
exposure  may  occur  through  deposition 
and  subsequent  absorption  of  MD.-\  on 
the  upper  body.  neck,  etr  .  and  .a  such 
would  recommend  that  consideration  be 
given  to  thes"  confounding  fd.-.to'-s  wh9n 
establishing  levels  of  risk  The 
Committee's  recomm.'ndaiioRS  reflect 
an  awareness  of  the  increased  r-sks 
associated  with  these  dermal  exposures. 
Adherence  to  pennissible  exposure 
limit,  use  of  personal  protective  clothing 
and  equipment,  and  the  other  standard 
provisions  aid  m  preventing  dermal 
exposure  to  the  greatest  extent  feasible. 

B  OSHA's  Findings 

OSHA  agrees  with  the 
recommendations  of  the  Committee  and 
makes  use  of  the  Committee  s 
assumptions  in  predicting  expected  risks 
rf-sulting  from  occupational  exposure  to 
MDA.  While  OSH.A  has  accepted  the 
Committee's  recommenda'ioiis 
regarding  the  use  of  the    surface  area 
correction  factor     OSH.\  notes  that  this 
technique  is  used  by  many  health 
agencies,  such  as  EPA.  These  agencies 
have  expressed  their  belief  that  this 
factor  allows  a  more  positive  correlation 
between  the  dose 'response  noted  in 
animals  and  ;na'  expected  in  man. 
OSHA  also  recognizes  that  applying  this 
factor  to  the  risk  estimates  generated  by 
the  Committee  would  result  in  estimates 
of  excess  risK  of  death  from  a  working 
lifetime  exposure  to  MDA  of  r<<)-300  per 
1.000.  The  Committee  cautioned  against 
the  use  of  any  of  the  risk  estimates  as 
definitive  indications  of  what  can  be 
'■xpected  in  mdn  Rather,  the  Committee 
believed  that  these  are  truly  estimates 
or  indications  or  what  might  be 


expected  OSHA  agrees  that  nsk 
estimates  are  only  estimates  and  are  not 
to  be  used  as  definitive  indications. 
Thus  while  OSHA  has  examined  the 

benefits  hee  below)  expected  from 
implementation  of  the  Committee's 
recommendations,  OSHA  has  also 
examined  the  benefits  expected  if  the 
surface  area  correction  factor  were 
employed.  Thus,  in  some  instances. 
benefits  are  examined  as  ranges. 

V  Significance  of  Risk 

,4.  Summary  of  Uie  Committee's 
Recommendations 

The  Committee  did  not  specifically 
state  that  a  significant  risk  exists  from 
worker  exposure  to  MDA.  The 
Committee  would  only  state  that  the  risk 
estimates  accepted  by  the  Comm.ittee  fit 
the  framework  applied  by  OSHA  in 
making  policy  decisions  leading  to  the 
determination  of  significant  risk  in 
previous  rulemakings.  The  Committee  s 
decision  not  to  make  a  significance  of 
risk  finding  was  due  in  part  to  the  belief 
of  some  of  the  Committee  members  that 
such  a  finding  is  a  legal  conclusion 
based  on  scientific  considerations. 
Furthermore,  they  contended  that  OSHA 
must  make  such  a  finding  as  a 
prerequisite  to  promulgating  a  new 
standard  under  Section  6(b)  of  the 
Occupational  Safety  and  Health  Act, 
interpreted  by  the  U.S.  Supreme  Court  in 
Industrial  Union  Department  v. 
American  Petroleum  Institute.  448  U.S. 
607  (1980).  It  must  then  publish  its 
conclusions  in  the  preamble  to  the 
standard  OSHA  proposes.  Some 
Committee  members  believed  that  the 
Committee's  making  such  a  finding 
would  constitute  an  improper 
transference  of  the  Agency's  obligation. 

While  representatives  from  OSHA. 
EPA.  and  the  State  of  California, 
accepted  the  decision  of  the  majority  of 
the  Committee  regarding  the  language 
proposed  by  the  Committee  for  this 
section,  they  nonetheless  were 
concerned  with  the  Committee's  failure 
to  state  precisely  that  a  significant  risk 
exists  at  current  MDA  occupational 
exposures.  These  Committee  members 
emphasized  that  at  the  current 
occupational  levels  MDA  represents  a 
significant  risk. 

The  preambular  language 
recommended  by  the  Committee  for  this 
significance  of  risk  section  takes  into 
consideration  the  sensitive  nature  of  this 
particular  recommendation.  In  addition, 
the  Committee  was  provided  the  policy 


and  past  practices  of  OSHA  regarding 
significant  risk  findings  in  other 
rulemakings.  Thus,  while  the  Committee 
did  not  specifically  make  a  finding  of 
significant  risk,  the  Committee  did 
address  the  necessary  evidence  needed 
to  make  this  determination.  It  was  for 
these  reasons  that  the  Committee 
recommended  that  a  standard  tie 
established  which  reduced  exposures  to 
the  lowest  extent  feasible. 

B.  OSHA 's  Findings 

OSHA  previously  made  a  preliminary 
finding  of  significant  risk  resuit;ng  from 
occupational  exposure  to  MDA  in 
responding  to  EPA's  referral  (51  FR 
6748).  In  making  this  determination, 
OSHA  was  guided  by  a  number  of 
factors  that  are  consistent  wiih  recent 
court  interpretations  of  the  OSH  Act 
and  rationale,  and  policy  fom^tilation 
regarding  significance  of  risk  As 
prescribed  by  Section  6(b)(5)  of  the  OSH 
Act.  the  Agency  examined  the  body  of 
"best  available  evidence"  on  the  toxic 
effects  of  MDA  to  determine  the  nature 
and  extent  of  possible  health 
consequences  resulting  from  workplace 
exposure.  The  quantitative  risk 
assessment  recommended  by  the 
Committee  was  used  with  other  relevant 
information  by  OSHA  to  determine 
whether  establishing  a  permissible 
exposure  limit  and  other  standard 
provisions  would  substantially  reduce 
the  risk. 

For  guidance  in  determining  whether 
resulatory  activity  would  substantially 
reduce  the  risk.  OSHA  had  followed 
some  general  guidance  given  to  the 
Agency  by  the  Court  for  arriving  at 
findings  of  the  significance  of  an 
occupational  health  risk.  The  Court 
stated  as  follows: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  ar"  plninly  acceptable  and  others  are 
plainly  unacceptable.  If.  for  example,  the 
odds  are  one  in  a  billion  thai  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal,  a  reasonable  person 
might  v\cll  consider  the  risk  significant  and 
take  appropriate  steps  to  decrease  or 
eliminate  it  [lUD  v.  APUiS  U.S.  at  655). 

Although  the  Court's  example  is  based 
on  a  quantitative  expression  of  the  risk, 
the  Court  indicated  that  the  significant 
risk  determination  required  of  OSHA  is 


not  "a  m.athematical  straitjacket,"  and 
that  "OSHA  is  not  required  to  support 
the  finding  that  a  significant  risk  exists 
•v%ith  anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  [is]  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  scientific  knowledge 
[and]  *  *  *  the  Agency  is  free  to  use 
conservative  assumptions  in  interpreting 
the  data  with  respect  to  carcinogens. 
risking  error  on  the  side  of 
overprotection  rather  than 
underprotection"  (448  U.S.  at  6,55.  656). 

OSHA  largely  bases  its  findings  that  a 
particular  level  of  risk  is  "significant"  on 
policy  considerations  [lUD  v.  API.  448 
U.S.  655,  656,  n.62).  As  pari  of  the 
significant  risk  determination.  OSHA 
examined  a  number  of  factors  consistent 
with  its  pohcy  (see  Arsenic,  48  FR  1864, 
January  14, 1983;  ethylene  oxide,  48  FR 
17284,  April  21, 1983;  formaldehyde,  52 
FR  46167,  December  4, 1987;  and 
Asbestos  (51  FR  22611,  June  20, 1986)). 
These  include  the  tj^je  of  risk  presented, 
the  quality  of  the  underlying  data,  the 
reasonableness  of  the  risk  assessments, 
and  the  statistical  significance  of  risk. 

OSHA  reviewed  the  toxicological  and 
epidemiological  literature  and  the  record 
evidence  on  MDA  described  in  the 
Health  Effects  section.  The  record,  as 
summarized  herein,  shows  that  MDA 
exposure  is  associated  with  a  wide 
range  of  health  effects.  The  NTP  study 
indicates  that  MDA  is  carcinogenic  in 
both  rats  and  mice.  The  study  appears 
to  have  been  conducted  in  accordance 
with  good  laboratory  practices  and  is 
adequate  for  use  as  the  basis  for 
quantitative  risk  assessment.  The  Oak 
Ridge  National  Laboratories  data  also 
support  the  findings  that  MDA  is  a 
carcinogen  in  test  animals.  The  ability  of 
MDA  to  induce  tumors  in  animals, 
suggestive  evidence  that  MDA  may 
induce  bladder  tumors  in  humans,  and 
data  indicating  that  MDA  interacts  with 
genetic  material  lead  to  the  conclusion 
that  this  chemical  is  an  animal 
carcinogen  and  is  a  possible  carcinogen 
to  humans. 

In  animals.  MD.A  has  also  been 
associated  with  genotoxicity. 
retinopathy,  allergic  dermatitis,  and 
hepatotoxicity.  In  addition,  human 
studies  strongly  indicate  that  MDA 
causes  a  characteristic  acute  toxic 
hepatitis. 

The  quantitative  risk  assessment, 
which  is  used  to  predict  risk  in  man  is 
based  on  animal  studies  by  NTT.  This 
correlation  is  achieved  by  reliance  upon 
generally  accepted  health  policies, 
V,  hich  indicate  that  carcinogenicity 
demonstrated  by  a  chemical  in 
mammalian  species  is  sufficient  to 
conclude  that  carcinogenicity  is  possible 


in  humans.  The  fit  of  the  experimental 
cancer  data  to  the  model  used  in  making 
the  extrapolations  is  good  and  the  risk 
assumptions  recommended  by  the 
Committee  and  accepted  by  OSHA  are 
reasonable.  Therefore,  the  resulting 
assessment  appears  appropriate. 

The  preliminary  preferred  estimate  of 
risk  of  death  from  a  working  life  time 
exposure  to  MDA  at  the  highest  reported 
levels  ranges  from  6-30  per  1,000 
depending  upon  the  amount  of  dermal 
absorption  which  is  occurring.  OSHA 
concludes  that  the  present  adoption  of 
the  Committee's  recommended  standard 
would  substantially  reduce  the  risks. 
These  findings  are  consistent  with 
OSHA  determinations  or  preliminary 
determinations  from  other  rulemakings, 
such  as:  Inorganic  arsenic  (Jan.  14. 1983; 
48  FR  1864, 1896)  and  ethylene  oxide 
(April  21. 1983;  48  FR  17284, 17295.  Those 
estimates  per  1.000  employees  for  a 
working  life  time  exposure  were  148-425 
lung  cancer  deaths  from  inorganic 
arsenic;  and  63-109  cancer  deaths  from 
ethylene  oxide,  based  on  the  PEL's 
which  applied  prior  to  the  completion  of 
new  lower  standards 

In  evaluating  significant  risk  a 
framework  is  provided  by  an 
examination  of  occupational  risk  rates 
and  legislative  intent.  For  example,  in 
the  high  risk  occupations  of  fire  fighting 
and  mining  and  quarr>  ing  the  average 
risk  of  death  from  an  occupational 
injury  or  an  acute  occupationally  related 
illness  from  a  lifetime  of  employment  (45 
years)  is  27.45  and  20.16  per  1,000 
employees  respectively.  Typical  lifetime 
occupational  risks  of  death  in 
occupations  of  moderate  risk  are  2.7  per 
1,000  for  all  manufacturing  and  1.62  per 
1.000  for  all  service  employment.  Typical 
lifetime  occupational  risks  of  death  in 
occupations  of  relatively  low  risk  are 
0.48  per  1.000  in  electric  equipment  and 
0.07  per  1,000  in  retail  clothing.  These 
rates  are  derived  bom  1979  and  1980 
Bureau  of  Labor  Statistics  data  from 
employers  with  11  or  more  employees 
adjusted  to  15  years  of  employment  for 
46  weeks  per  year. 

There  are  relatively  few  data  on  risk 
rates  for  occuparional  cancer  as 
distinguished  from  occupational  injury 
and  acute  illness.  The  estimated  cancer 
fatality  rate  from  the  maximum 
permissible  occupational  exposure  to 
ionizing  radiation  is  17  to  29  per  1,000. 
(47  years  at  5  rems;  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR)  in  predictions  )  However,  most 
radiation  standards  require  that 
exposure  limits  be  reduced  to  the  lowest 
achievable  exposure  limit. 
Approximately  95%  of  radiation  workers 
have  exposures  less  than  one-tenth  the 
maximum  permitted  level.  This  risk  at 


one-tenth  the  permitted  level  is  1.7  to  2  9 
per  1,000  exposed  employees. 

In  considering  all  these  findings. 
OSHA  recognizes  that  the  estimates  of 
risk  recommended  by  the  Committee  fit 
well  within  the  range  of  other  risks 
which  OSHA  has  previously  concluded 
are  significant.  These  estimates  are 
higher  than  risks  of  fatality  in 
occupations  of  average  risk,  and  are 
substantially  higher  than  the  examples 
presented  by  the  Supreme  Court  (lUD  v. 
API,  Id.]. 

The  mathematical  models  used  to 
predict  estimates  of  occupational  risk 
resulting  from  inhalation  and  dermal 
contact  with  MDA  were  generated  from 
data  (approximately  1983)  collected  by 
NIOSH  EPA,  and  CMA  which  indicate 
that  current  exposures  are  in  the  range 
of  50  to  70  ppb  (Scenarios  I  and  II  of 
Table  49).  Hence,  the  estimates  of 
lifetime  risk  resulting  from  occupational 
exposure  were  estimated  to  be 
approximately  6-30  per  1.000.  OSHA. 
like  the  Committee,  uses  this  .ictual 
exposure  monitoring  data  rather  than 
assuming  that  current  occupational 
exposures  were  in  compliance  with  the 
ACGIH  recommended  limit  of  100  ppb. 
Since  the  ACGIH  limits  are  not 
mandatory  and  there  is  no  existing  PEL 
relying  on  observed  exposure  values  to 
predict  risk  is  acceptable. 

While  the  Committee  did  rely  on  these 
data  to  develop  its  mathematical 
models,  the  Committee  used  more  recent 
data  provided  by  ICF.  Heiden 
Associates,  and  many  of  its  own 
members  to  estimate  benefits  (Ex.  9). 
Thus  baseime  estimates  of  current 
exposures  for  the  eleven  industry 
sectors  examined  range  from  levels  as 
low  as  1  ppb  to  as  high  as  41  ppb.  The 
Committee  believed  that  these  new 
exposure  estimates  represent  many  but 
not  all  of  the  firms  with  potential 
exposure  to  MDA  and  as  such  it  was 
more  appropriate  to  make  use  of  these 
estimates  in  predicting  benefits  than  the 
occupational  exposures  used  to  develop 
the  mathematical  models. 

Based  on  the  nsk  estimates,  OSHA 
agrees  with  the  Committee's 
recommendation  that  the  risk  resulting 
from  occupational  exposure  to  MDA  be 
reduced  to  the  extent  feasible.  It  is  for 
the  reasons  stated  above  that  OSHA 
accepts  the  Committee's 
reconmiendations  for  a  proposed 
standard  for  exposure  to  MDA.  OSHA 
believes  th'  the  rationale  offered  by  the 
Committee  regarding  significant  risk 
supports  the  basic  criteria  which  OSHA 
traditionally  makes  use  of  in  making 
these  determinations.  All  that  appears 
to  be  lacking  from  the  Committee's 
recommendation  is  the  actual  statement 
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"occupational  exposure  to  MDA 
constitutes  a  significant  risk".  OSHA.  in 
using  the  rationale  recommt^nded  by  the 
Commi;tee,  now  finds  that  occupational 
exposure  to  MDA  poses  a  sgnificant 
risk  of  harm  to  workers 

VI.  Economic  and  Technological 
Feasibihty 

.4.  General  Industry 

\  Summary  of  the  Committee's 

Recommendations 

a  Introduction.  The  Committee 
examined  the  followin?  three  regulatory 
alternatives  in  the  analysis  (1)  A  20  ppb 
(0  160  mg/m  '1  PEL  with  a  10  ppb  act;  in 
level,  (2)  a  10  ppb  (0.08  mg/m  ')  PEL 
with  a  5  ppb  action  level,  and  (3)  a  1  ppb 
[0.008  mg/m  ')  PEL  with  a  0.5  ppb  action 
level.  The  technological  feasibility  of 
implementing  a  STEL  was  assumed  to 
be  feasible  for  any  of  the  TWA/PEL 
alternative  examined,  in  that,  the  same 
controls  needed  to  reduce  the  TWA 
would  also  assure  that  the  STEL  Is  met. 
The  Committee's  preliminary  findings 
are  as  follows: 

•  It  is  technologically  feasible  for 
industry  to  comply  with  a  10  ppb  PEL  by 
installing  some  readily  available 
engineenng  controls  and  incorporating 
some  new  work  practices.  Although  it 
may  also  be  feasible  for  some  industry 
sectors  to  achieve  1  ppb  as  an  exposure 
level,  that  level  is  not  feasible  for  major 
sectors  of  industry 

•  Lowering  the  PEL  from  the  present 
levels  to  10  ppb,  the  proposed  PEL.  in 
conjunction  with  other  provisn?ns  of  the 
standard,  would  result  in  annu.j'ized 
compliance  costs  of  approximntely  $8,2 
n~.illion  and  save  an  eslima'ed  1.8 
production  workers  lives  per  year  of 
exposure  In  addition,  compliance  with 
the  recommended  standard  will  cost  an 
estimated  50  6  million  and  snve  jn 
estimated  0  .5  mninten^nce  workers" 
lives  ppr  year  of  exposure. 

•  The  recommended  sta.'"idard  is 
economically  feasible  for  the  sectors 
studied  and  will  not  significantly  affect 
either  the  currpetitive  structure  or  the 
ling-tprrf.  profitahih'y  of  these  sectors. 

•  T;'.e  rerommended  standard  is 
econoniicriily  feasible  and  will  not  result 
in  significant  or  differential  impacts  on 
small  bus.nesii  establishments  covered 
under  the  scope  of  the  standard. 

•  There  ar?  no  norrt^gulatory 
alternatives  that  adequately  protect 
most  workers  from  the  adverse  health 
effects  associated  with  MD.A  exposure. 
A  summary  cf  the  benefits  and  costs 
estimated  by  the  Committee  for  tlje 
recommended  PEL  of  10  ppb  and  two 
other  altema'.ive  PELs  (20  ppb  a.nd  1 
ppb,  i5  provided  in  Exhibit  10.  OSH.\  s 
RLA,  The  remainder  of  this  discussion 


summarizes  the  analyses  upon  which 
these  findings  are  based, 

b.  Industry  and  Exposure  Profiles.  The 
Committee  also  estimated  that  there  are 
eleven  principal  industry  sectors 
(maintenance  workers  for  each  sector 
have  been  separately  identified  for 
purposes  of  analysis)  where  workers  are 
potentially  exposed  to  MDA.  These 
sectors  are:  (1)  MDA  Prnduc'ion  for  MDI 
Synthesis/MDA  Sale  ar.d  Import;  (2) 
Reprocessing;  (3)  Filament  Winding:  (4j 
Potting  and  Encapsulation:  (5)  Molding/ 
Bonding  of  Tools  and  Specialty  Small 
Parts;  (6)  Wire  Coating;  (7)  Coatings;  (8) 
Intermediate  forTGMDA  and  PACM-20 
Production;  (9)  Polyurethane  Curing:  (10) 
.Advanced  Composite  Materials 
Production:  and  (11)  use  of  PMR-15  Pre- 
preg  Materials.  Further,  the  Committee 
asserted  that  there  are  also  seven  other 
industrial  sectors  where  MD.A  was  once 
used  and  may  still  be  rarely  found. 
These  minor  sectors  are:  (1)  Coatings 
(Polybismalimides)  of  Printed  Circuit 
Boards  and  Fabrication  of  Airplane 
Parts:  (2)  Dyes  and  Pigments;  (3)  Quiana 
Yam;  (4)  Intermediate  for 
Pharmaceuticals,  Herbicides,  etc  :  (5) 
Rubber  Processing;  (6)  Anti -Oxidants; 
and  (7)  Kefamine  Production. 

The  Committee's  analysis  concluded 
that  MDA  is  made  pnmanly  to  serve  as 
an  intermediate  in  the  production  of 
methylenediphenylisocyanate  (MDI)  and 
MDI  is  used  in  a  wide  variety  of 
products.  However,  one  to  two  percent 
of  all  MDA  produced  is  sold  for  uses 
such  as  epoxy  or  polyurethane  curing,  or 
production  of  polyamides.  In  addition. 
some  MDA  is  imported  and  used  to 
produce  a  crude  MDI  known  as  PAPI  or 
used  for  other  non-MDI  uses  such  as 
tetraglycidyl  methylenedianiline 
(TDGMA)  or  PMR-15  manufacture. 

The  Committee  further  concluded  that 
there  are  six  firms  which  produce  MDA 
for  MDI  production.  MDA  for  Sale,  or 
which  import  MDA.  MDA  is 
manufactured  by  6  companies  at  7 
locations  in  four  states.  Dow  Chemical 
Co.  (LaPorte.  Texas);  BASF  (Geismar. 
La);  E.L  Dupont  (Belle.  WV);  Mobay 
Chemical  (New  Martinsville.  WV  and 
Baytown,  TX);  Rubicon  Chemical 
(Geismar,  La);  and  Uniroyal  Chemicals 
division  of  Avery  (Naugtuck.  Ct).  Three 
of  these  companies,  Mobay.  Rubicon, 
and  Dow,  account  for  over  90%  of  the 
MDA  production.  Further,  the 
Committee  estimated  that 
approximately  600  million  pounds  of 
MDA  are  produced  for  MDI  conversion, 
4,474,000  are  produced  domestically  for 
sale,  and  an  additional  1.8  million 
pounds  are  imported.  In  addition,  it  is 
estimated  that  the  percentage  of  MDA  in 
the  product  made  domestically  ranges 


from  40-70%,  while  the  percentage  in  the 
imported  product  is  approximately  98%. 

Uses  of  MDI  are  far  reaching  and 
include  areas  of  construction, 
refrigoration,  transportation,  tank  and 
pipe  insulation,  packaging,  casting 
systems  for  solid  products,  and  systems 
for  microcellular  products.  Consumer 
products  include  polyurethane  foams 
(rigid,  and  flexible),  elastomers, 
coatings,  therm.oplastic  resins,  foundry 
core  binders,  adhesives  and  sealants, 
and  spandex  fibers.  Thus,  because  MDA 
is  the  reactant  chemical  in  the 
production  of  MDI,  the  significance  of 
and  the  need  for  MDA  depends  upon  the 
need  to  produce  MDI.  However,  since 
there  are  so  many  products  containing 
MDI  and  the  extent  of  N'IDI  use  is 
increasing,  it  can  be  assumed  that  MDA 
use  will  also  continue  to  increase.  In 
addition,  the  non-MDI  uses  of  MDA  (2% 
of  total  MDA  consumption)  are  also 
expected  to  increase  as  product  demand 
in  the  areas  of  nuclear  energy,  weapons 
manufacture,  and  space  exploration 
increases. 

The  Committee  further  estimated  that 
the  number  of  exposed  production 
workers  is  3,836  in  the  eleven  principal 
industry  sectors  and  an  additional  189 
maintenance  workers  are  also  exposed 
in  these  sectors.  The  average  weighted 
exposure  levels  ranged  from  1  ppb  in 
PMR-15  use  to  19  ppb  in  Filament 
Winding.  For  maintenance  workers  the 
estimated  average  exposure  level  is  250 
ppb.  The  average  days  of  MDA 
exposure  per  year  ranged  from  47  for 
Advanced  Composite  Manufacture  to 
250  for  production  and  some  of  the  other 
sectors. 

c.  Benefit  Analysis.  The  major  benefit 
of  the  proposed  standard  would  be  a 
reduction  in  the  occurrence  of 
occupational  illnesses.  Some  aspects  of 
these  benefits  can  be  quantifird,  such  as 
the  reduced  risk  uf  cancer  due  to  direct 
exposure  to  MDA.  The  num.ber  of  cancer 
cases  that  would  be  prevented  beciiuse 
of  the  proposed  MDA  r'-gulation  is 
based  on  the  the  Committee's 
recommended  m.ode!  for  quantitative 
assessment  of  the  risk  of  cancer, 
resulting  Irom  occupational  exposure  to 
MD.-\.  The  mode!  is  bassd  on  "realistic 
worst-case  '  assumptions;  yet,  in  some 
respects,  the  use  of  the  model  also  tends 
to  underestimate  the  true  benefi's  of  the 
proposed  regulation,  because  the  only 
benefits  quantified  in  the  analysis  are 
those  resultirg  from  a  reduced  ;ncidence 
of  cancer.  They  do  not  include  an 
estimate  of  the  reduction  in  the 
incidence  of  other  adverse  health 
impacts  potentially  associated  with 
MDA  exposure  such  as  liver  disea.'.e. 
Because  of  data  Hmitalions,  the 


Committee  could  not  quantify  these 
additional  benefits,  but  expects  that 
they  will  be  substantial. 

Based  on  the  methodology  detailed  in 
Chapter  III  of  the  Committee's 
recommendation,  the  Committee 
estimated  the  excess  cancer  cases  that 
are  expected  to  occur  among  MDA- 
exposed  workers  in  the  eleven  principal 
industry  sectors  described  above. 
Estimates  of  risk  are  based  on  both 
airborne  and  dermal  exposure  to  MDA. 
Based  on  current  MDA  exposure  levels, 
the  Committee  estimates  that  by 
lowering  the  PEL  to  10  ppb  and 
implementing  other  components  of  the 
standard,  the  number  of  excess  deaths 
would  be  reduced  by  1  8  for  each  year  of 
exposure.  These  estimates  apply  to 
production  workers  only;  ar  additional 
0.5  excess  cancer  deaths  would  be 
avoided  each  year  among  maintenance 
workers  as  a  result  of  the  standard. 
Promulgating  the  proposed  rule  with  a 
10  ppb  PEL  would  rtjsult  in  a  Jotal  of  2.3 
cases  of  cancer  averted  each  year.  The 
analysis  indicates  that  most  of  the 
potential  risk  results  ffom  dermal 
exposure. 

In  addition  to  the  lives  saved  as  a 
result  of  reduced  MDA  exposure  levels, 
the  Committee  expects  the  medical 
surveillance  provisions  to  further  reduce 
the  number  of  excess  deaths.  Workers 
exposed  to  MDA  often  exhibit  early 
signs  of  liver  disease  that  can  be 
detected  by  a  proper  medical 
examination.  Better  control  of  the  .MDA 
exposures  of  these  workers  would,  at 
least  in  some  cases,  provide  an 
opportunity  to  obser\'e  the 
abnormalities  prior  to  the  development 
of  potentially  fatal  disease. 

d.  Trchnolo^ica!  Feasibility.  The 
Committee  has  determined  that  the 
recommended  standard  is 
technologically  feasible.  The  methods 
that  can  be  used  to  reduce  employee 
exposure  to  MDA  include  conventional 
technologies  suuh  as  general  and  local 
exhaust  ventilation,  pneumatic  feed 
systems,  and  glove  boxes.  Such 
technologies  are  commonly  known  and 
currently  used  in  the  effected  industries. 
In  addition,  provisions  of  the 
recommended  standa.-d  that  are  not 
related  to  the  PEL,  such  as  medical 
surveillance  and  raining,  are  judged  to 
be  feasible. 

e.  Costs  nf  Compliance.  The 
Committee  made  estimates  of  the 
compliance  costs  that  would  be  incurred 
by  employers  in  the  eleven  principal 
industry  sectors  which  handle  MDA  and 
would  be  primarily  affec'ed  by  the 
recom.mended  standard.  Because  there 
are  industry-specific  differences  in 
exposure  characteristics  and  equipment 


usage,  cost  estimates  for  each  sector 
were  developed  separately. 

A  baseline  of  current  industry  practice 
was  identified  for  each  sector.  This 
baseline  was  derived  from  information 
on  current  production  miethods. 
exposure  levels,  and  hazard  control 
techniques  obtained  from  information 
supplied  to  the  Committee.  The  costs  of 
the  controls  which  would  be  needed  to 
achieve  each  successively  lower  PEL 
Were  then  estimateri  based  on  the 
assumption  that  new  controls  could  be 
added  to  those  controls  already  in  place. 

It  should  be  noted  that  the  lower  the 
target  PELs,  the  higher  the  uncertainty 
associated  with  estimates  of  the 
effectiveness  of  control  technology  and 
housekeeping  practices  and  their  related 
costs.  The  Committee  is  confident  that  a 
10  ppb  PEL  can  generally  be  reached 
and  maintained  on  an  8-hour  TWA  basis 
but  is  unsure  that  all  industry  sectors 
could  generally  achieve  a  1  ppb  PEL 

The  Committee  has  estimated  the 
following  total  annualized  compliance 
cost  (for  production  workers)  as  $8.2 
million  for  the  10  ppb  permissible 
exposure  limit.  The  major  component  of 
the  estimated  costs  for  production 
workers  are  the  costs  of  hygiene 
facilities  and  practices,  which  constitute 
approximately  50%  of  the  total 
estimated  costs  for  the  10  ppb  PEL  The 
second  major  element  of  cost  is  for 
protective  clothing  and  equipment, 
which  is  approximately  30^  of  the  total 
cost  of  compliance  of  achieving  the  10 
ppb  F*EI    Housekeeping  costs  constitute 
approximately  10%  of  the  total 
estimated  costs  The  estimated  costs  of 
engineering  controls  constitute  only  a 
small  percentage  (4%)  of  the  total 
estimated  annualized  costs  of 
compliance  for  production  workers. 

f.  Economic  Feasibility  Analysis.  The 
Committee  acquired  a  substantial 
amount  of  data  regarding  compliance 
technologies  in  the  course  of  its 
feasibility  analysis.  While  this  material 
was  extremely  useful  for  the  Agency's 
technological  feasibility  and  compliance 
cost  analysis,  it  was  not  sufficient  to 
support  detailed,  rigorous  economic  and 
regulatory  flexibility  analysis.  None  of 
the  submissions,  for  example,  presented 
data  on  the  profitability  of  specific 
product  lines,  and  detailed  financial  and 
economic  data  were  available  for  only  a 
few  firms  which  produce  or  use  MDA. 
The  Committee  therefore  relied  ■  ejvily 
on  the  material  gathered  by  bolli  Heiden 
Associates,  employed  by  CMA,  and  ICF, 
employed  by  OSHA,  to  perform  a 
preliminary  analysis  of  the  economic 
impact  of  the  recommended  proposal  at 
the  industry  sector  level,  under  a  set  of 
simplified  assumptions  about  the 


economic  and  financial  conditions  of  (he 
MDA  industries. 

A  substantial  amount  of  information 
is  needed  to  analyze  the  economic 
impacts  described  above.  Not  all  of  it 
could  be  developed  given  the  scope  and 
resources  of  the  Committee's 
investigation.  However,  in  previous 
work.  ICF  has  investigated  the  costs  of 
substitute  chemicals  for  MDA  in  many 
of  its  broadl>  defined  uses.  In  addition, 
a  subcontractor  for  ICF  gathered 
information  on  substitute  costs  from 
individual  firms  during  their  site  visits. 
While  conducting  these  visits,  this 
subcontractor  also  collected  some 
information  on  current  costs  of  the 
production  activities  that  use  MDA. 
Finally,  ICF  has  collected  and  developed 
some  general  economic  infonriation  on 
the  affected  industries  and  the  markets 
of  their  products  and  a  small  number  of 
firms  in  the  MDA  industr)-.  Using  these 
data,  the  Committee  has  been  able  to 
examine  the  economic  effects  of  the 
regulations  in  terms  of  potential  price 
increases,  employment  and  output 
effects,  and  impacts  on  firms' 
profitability. 

The  overall  conclusions  reached  in  the 
Committee's  economic  impact 
assessment  are;  (1)  Most,  if  not  all,  of 
the  affected  industries  ought  to  be  able 
to  pass  the  regulation's  costs  through  to 
product  purchasers  (because  of  market 
and  other  considerations  described 
below);  (2)  to  the  extent  that  output  good 
prices  rise  in  the  process  of  passing 
these  costs  through  to  product 
purchasers,  these  price  increases  are  not 
likely  to  be  very  large  relative  to  the  pre 
regulation  prices  of  the  products;  and  (3,' 
to  the  extent  that  prices  of  products  do 
not  rise  (so  that  pass-through  of  these 
regulatory  costs  to  product  purchasers 
does  not  occur),  the  regulatory  costs  are 
not  large  relative  to  the  other  production 
costs  and  the  net  incomes  of  the 
companies  examined.  Consequently,  ihe 
Committee  has  concluded  that  the 
proposed  regulations  will  not  pose  a 
substantial  burden  to  the  affected 
industries,  their  employees,  or 
consumers  of  their  products. 

Hence,  the  Committee's  conclusion  is 
that  it  is  economically  feasible  for  the 
eleven  principal  industry  sectors  to 
comply  with  the  provisions  of  the 
recommended  MDA  standard  and  thai 
none  of  the  sectors  studied  by  the 
Committee  would  experience  significant 
ecor'omic  impacts. 

g.  Regulatory  Flexibility  Analysis. 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-353.  94  Stat.  1 164 
(5  U.S.C.  601  et  seq.),  the  Committee  has 
given  special  consideration  to  the 
mitigation  of  the  economic  impacts  of 
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an  estimated  400,000  lbs  of  MDA  paint 

are  consumed  each  year  in  spray 
operations  and  600,000  lbs  in  roU-on 


curing  sector,  or  0.160  mg/m  '  (airborne). 
0,25  mg/cm  *-hr  for  the  palms,  and 
0.00067  mg/cm  *-hr  for  the  forearms  and 


conjunction  with  the  use  of  respiratory 
protection  will  be  necessary  to  ensure 
that  workers  applying  paints  through  a 
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the  recommended  standard  on  small 
entities.  The  Commit'ee  does  not 
anticipate  that  the  recommended 
standard  would  adversely  affect  small 
entities. 

In  developinj?  a  recommended 
standard  for  occupational  exposure  to 
MD.A.  the  Com.mittee  carefully 
considered  size  factors  such  as  c.umbor 
of  employees,  total  assets,  and  gross 
revenues  to  ensure  that  the  proposed 
standard  would  m.inimize  the  im.pact  on 
small  firms  while  continuing  to  protect 
workers,  Furtherm.ore,  the  Committee 
determined  in  the  economic  feasibility 
analysis  that  most,  if  not  all,  of  the 
affected  indu'^tnes  would  be  able  to 
pass  the  regulatory  costs  through  to 
product  purchasers  reasonably  rapidly. 
Thus,  most  of  the  affected  firms 
probably  will  not  have  to  bear  all  of  the 
compliance  costs  for  these  regulations. 
Finally,  the  Committee  examined  the 
financial  conditions  of  a  sample  of  Firms 
affected  by  'lie  regulations  and 
determined  that  even  if  these  firms  were 
to  bear  the  compliance  costs  of  the 
regulations,  these  would  not  impose 
substantial  burdens  for  these  firms. 
Therefore,  the  Committee's  conclusion  is 
that  the  proposed  regulation  will  not 
significantly  affect  small  entities. 

h.  Assessrrcrt  of  Son  regulatory 
Alternatives,  The  Comm.ittee  believes 
that  there  are  no  nonregulatory 
alternatives  that  would  adequately 
protect  most  workers  from  the  adverse 
health  effects  associated  with  MDA 
exposure.  The  tort  liability  and  Workers' 
Compensation  system.s  do  not  provide 
adequate  worker  protection  due  to  their 
unpredictability  and  inconsistency  from 
state  to  state,  Othf^r  goverr.ment 
regulations  do  not  provide  adequate 
worker  protection  due  to  their  limited 
scope.  OSH.A  does  rot  have  a  current 
workpli; :n  s'  indard  for  occupational 
exposure  to  MDA;  thus,  no  regulatory 
protection  is  currently  being  provided. 

Sola:  Mary  employers  offer  voluntary 
protecUon  e.g.  personal  protective  equipment, 
showers,  change  rooms,  etc. 

I.  Cost-Effectiveness  of  Regulatory 
Alternatives.  The  available  scientific 
evidence  demonstrates  that  MDA 
exposures  can  pose  a  hazard  in  the 
workplace.  The  Committee  believes  that 
this  hazard  can  be  significantly  reduced 
through  the  implementation  of  the  10 
ppb  PEL  The  Committee  further 
believes  that  this  PEL  is  obtainable  and 
that  it  is  feasible. 

2.  OSHA  3  Findings  ' 

OSHA  reviewed  the  Committee's 
recommendations  regarding  the 
economic  and  technological  feasibility 


in  general  industry  of  complying  with 
the  PEL  of  10  ppb  proposed  by  the 
Committee  and  the  accompanying 
standard  provisions  and  believes  that 
the  10  ppb  PEL  the  100  ppb  STEL,  and 
the  accompanying  standard  provisions 
will  substantially  reduce  the  risk  to 
worker  health,  and  it  is  feasible. 

Included  in  the  Committee's 
recommendations  for  economic  and 
technological  feasibility  are  also 
recommendations  for  examining  the 
benefits  expected  from  implementation 
of  the  Committee's  recommendations. 
The  Committee's  benefit  analysis  reflect 
the  number  of  lives  saved  which  would 
occur  if  the  Committee's  recommended 
standards  were  implemented.  OSHA 
recognizes  that  in  calculating  the 
benefits  expected  that  the  Committee 
relied  upon  the  risk  determinations 
which  were  made.  OSHA  further 
recognizes  that  the  methodology  used  by 
the  Committee  does  not  propose  the  use 
of  the  surface  area  correction  factor  in 
making  risk  calculations.  While  OSHA 
did  adopt  the  Committee's  risk 
methodology,  OSHA  is  cognizant  of  the 
impact  that  application  of  the  surface 
area  correction  factor  has  on  the  risk 
estimates  and  subsequent  benefits.  In 
fact.  OSHA  acknowledges  that 
application  of  the  correction  factor 
results  in  risk  estimates  of  one  order  of 
magnitude  greater.  When  applying  this 
factor,  the  excess  cancers  averted  are 
escalated  from  1.8  to  18  per  year  of 
MDA  exposure  at  the  10  ppb  PEL. 

OSHA  is  also  cognizant  of  the  fact 
that  many  regulatory  agencies,  such  as 
EPA,  recommend  using  the  surface  area 
correction  factor  because,  it  is  the 
opinion  of  these  groups,  that  application 
of  this  factor  makes  the  correlation 
between  dose  in  animal  and  dose  in 
man  more  precise.  Many  groups, 
including  the  Committee,  have  stressed 
the  importance  of  acknowledging  the 
lack  of  certainty  expressed  by  estimates 
of  risk.  Clearly,  these  estimates  are  just 
estimates  and  should  not  be  relied  upon 
as  definitive  indications  of  the  risk 
anticipated  from  occupational  exposure 
to  MDA.  OSHA  is  guided  by  the 
Committee's  recommendations  in  this 
instance  and  believes  that  benefits 
should  be  derived  using  the  range  of  risk 
expected  from  applying  and  not 
applying  the  surface  area  correction 
factor.  The  result  of  OSHA's  position  is 
that  the  benefits  from  implementing  a  10 
ppb  PEL  and  the  associated  duty 
provisions  could  result  in  as  few  as  1.6 
to  as  high  as  18  cancers  averted  per  year 
of  exposure. 


B.  Construction  Industry 

1.  Summary  of  the  Committee's 
Recommendations 

a.  Industry  Profile.  For  the  purposes  of 
estimating  costs,  risks,  and  benefits,  the 
Committee  made  a  number  of 
reasonable  assumptions  in  order  to 
estimate  the  number  of  potentially 
exposed  employees.  These  assumptions 
are  based  on  the  amount  of  MD.'\  which 
reportedly  goes  into  paints  and  coatings, 
the  rate  (I'bs/hr)  of  paint  application 
under  spray  and  roll-on  conditions,  and 
the  average  hours  of  work  of  a  typical 
painter.  Assuming  that  200.000  lbs  of 
MD.A  are  used  yearly  in  coatings  '.  and 
that  it  constitutes  20%  by  weight  of  the 
final  product,  the  Committee  estimated 
that  one  million  pounds  of  MDA 
containing  coatings  are  applied  each 
year.  Estimates  provided  to  the 
Committee  by  the  International 
Brotherhood  of  Painters  and  Allied 
Trades  .suggest  that  the  aver.ige 
application  rate  of  spray  methods  is  20 
Ibs/hr,  while  that  for  the  roli-on 
methods  is  30  Ibs/hr.  The  Com.'^iittee 
com.bined  these  estimates  with  the 
assumption  that  a  typical  painter  spends 
only  four  hours/day  painting,^  with  the 
rest  of  the  time  taken  up  by  preparation, 
set-up  and  clean  up  of  work  areas.  The 
Com.mittee  further  assumed,  in  the 
absence  of  any  available  data,  that  a 
typical  painter  would  spend  only  10%  of 
his  work  time  (25  days)  each  year  using 
MDA-containing  coatings.'  The  result  of 
these  assumptions  is  that  a  typical 
painter  would  spend  some  100  hours/ 
year  applying  MDA  coatings. 

For  spray  applications,  each  painter 
would  thus  apply  2000  Ibs/yr:  a'-'d  for 
roll-on  application,  3000  Ibs/yr.*  bince 


'  ICF.  Inc.  provided  this  estimale  for  OSH.A  in  its 
preliminnry  techn.ologiMl  and  ecnnomic  analysis. 
Thus  the  Commillee  made  use  of  the  200.000  lbs.  per 
year  figure  in  its  compulations.  The  International 
Brotherhood  of  Painters  and  Allied  Trades  provided 
the  estimate  that  the  paint  was  composed  of  20% 
MDA  and  80%  other  products.  (Ex.  9) 

«  The  number  of  hours  per  day  engasjcd  in 
painting  operations  was  furnished  by  Research 
Triangle  Institute  in  a  document  prepared  for  OSH.^ 
in  1980  entitled  "Economic  Impact  Statement  for 
Abrasive  Blasting".  (Ex.  9) 

•  Estimated  from  discussions  with  representatives 
of  the  International  Brotherhood  of  Painters  and 
Allied  Trades  Sini;e  approximately  1  million 
pounds  of  this  are  MDA  coatings,  the  Committee 
conservatively  estimated  that  MDA  containing 
coalings  are  approximately  10*  of  the  applied 
coatin),(s  and  should  require  10%  of  the  workers  time 
to  be  applied-  (Ex.  9) 

«  The  estimate  of  2(:O0  Ibs/yr  for  spray  painters 
and  3000  Ibs/yr  for  njll-on  application  came  from 
the  discussions  with  the  International  Brotherhood 
of  Painters  reprpsentalive.  (Ex.  9) 


an  estimated  400.000  lbs  of  MDA  paint 
are  consumed  each  year  in  spray 
operations  and  600,000  lbs  in  roll-on 
operations,  the  sum  of  these 
assumptions  yields  an  estimate  of  200 
potentially  exposed  workers  (400,000 
ibs/yr  divided  by  2000  lbs/worker  year) 
in  spray  operations  and  200  workers 
(GOOfU)  lbs /year  divided  by  3000  lbs/ 
worker  year)  in  roll-on  applications. 
These  estimates  are  obviously  tenuous, 
but  the  Committee  considered  them  a 
reasonable  basis  to  estimate  costs,  risks, 
and  benefits.  The  Com.mittee  believed 
that  both  spray  and  roll  on  application 
methods  entail  risk  of  airborne  and 
derm.al  exposure.  Spray  applications,  in 
the  view  of  the  Committee,  are 
especially  likely  to  pose  potentially 
serious  hazards.  In  addition,  the 
Comm.ittee  is  aware  of  two  reporlnd 
cases  involving  acute  hepatitis  after 
application  of  MDA-containing  coating 
products,  and  sources  in  the  scientific 
literature  and  at  least  one  trade  union 
have  reported  that  skin  problems  are 
common  among  painters  using  f  poxy 
paints.  The  latter  reports  confirm  the 
common  occurrence  of  dermal 
exposures,  and  thus  the  potential  for 
skin  absorption  of  MDA. 

For  the  purpose  of  risk  estimation  in 
spray  operations,  the  Committee 
assumed  that  TWA  airborne  levels  of 
exposure  to  MDA  could  reasonably  be 
eF'imated  to  be  similar  to  those 
experienced  by  maintenance  workers, 
2.tO  ppb  (2  mg/m  ").  Dermal  exposure 
levels  were  also  a? s"med  to  be  0  ,S0  mg/ 
cm  *-hr  for  the  palms  and  0.(X>134  mg/ 
cm  '-hr  for  the  forearms  and  upper 
body  *.  These  are  twice  that  expe'  ted 
for  maintenance  workers.  The 
Committee  beheved  that  the  spray 
applications  presented  twice  the 
potential  for  skin  deposition  and 
absorption  as  would  be  expected  for 
maintenance  workers.  For  manual  roll- 
on  applications,  it  is  reasonable  to 
assume  lower  levels  of  both  a  irhorne 
and  dermal  exposures.  The  Committee 
estimated  that  airborne  and  dermal 
exposures  would  be  comparable  to 
those  estimated  for  the  polyurethane 


'  The  Committee  estimated  that  exposures  for 
spray  applications  would  be  roughly  twice  that  of 
mdinlenance  operations.  The  Committee  did 
attempt  to  substantiate  the»e  assumptions  t)y 
milking  comparable  compangnn'i  A  spriiy  painting 
evaluation  by  NIOSH  provnded  the  comparison. 
Comparables  indicate  that  paint  mist 
concentrations  ranged  from  ZO-43.3  mK/m  ' 
Assuming  20%  MDA  by  weight,  tht-n  the  mi.si  would 
range  from  0.4-6.7  mg/m  '  respirable  MDA  The 
Committee's  estimates  that  0 160  mg/m  '  of  MDA 
would  be  respirable  for  roll-on  applications  and  that 
2  mg/m  *  would  be  respirable  for  spray  applications 
dppear  to  be  conservative  and  perhaps 
underestimates  the  true  worker  exposures  but  the 
Committee's  assumptions  are  rensonablp  ;Ex.  9) 


curing  sector,  or  0.160  mg/m  '  (airborne), 
0.25  mg/cm  *-hr  for  the  palms,  and 
0.00067  mg/cm  '-hr  for  the  forearms  and 
upper  body  *. 

The  Committee  has  estimated  that  400 
workers  are  exposed  to  MDA-containing 
paints  and  coatings.  200  in  spray 
applications  and  200  in  roll-on 
applications.  Based  on  the  limited  data 
available,  an  average  of  6  painters  per 
employer  or  firm  was  assumed.  The 
total  number  of  potentially  affected 
firms  would  thus  be  approximately  66 
(400  workers/6  workers  per  firm).  Spray 
applications  were  assumed  to  entail 
higher  exposure,  both  airborne  and 
dermally.  than  roll-on  applications.  Data 
describing  exposure  levels,  number  of 
employers,  or  number  of  employees 
were  not  available  \o  the  Committee,  so 
that  the  exposure  profiles  were 
constructed  with  the  use  of  reasonable 
assumptions. 

b.  Benefits.  In  this  section,  the 
Comniiitee  estimated  the  potential 
benefits  (in  terms  of  deaths  avoided) 
accruing  as  a  result  of  its 
recommendations  for  a  proposed 
standard  for  the  Construction  Industry. 
The  a.nalysKs  of  this  st-ction 
demonstrates  that  as  a  result  of  the 
recom.mendaiions  being  made  by  the 
Committee,  approximately  .042  painters 
applying  MDA  containing  coalings 
through  spray  applications  and  .019 
painters  applying  MDA  containing 
coatings  through  roll-on  applications 
will  be  saved  for  every  year  of  reduced 
exposure  by  establishing  a  permissible 
exposure  limit  of  10  ppb  and  reducing  to 
the  extent  feasible  dermal  absorption  of 
MDA.  A  significant  proportion  of  the 
estimiated  lives  saved  are  the  result  of 
the  reduction  in  dermal  exposure, 
whereas  the  reduction  in  airborne 
exposure  levels  makes  a  much  smaller 
contribution  to  the  reduction  in  risk. 

While  the  Committee  was  able  to 
estimate  the  benefits  from  reducing  the 
risks  due  to  occupational  cancer,  it  was 
unable  to  quantify  the  effects  that  the 
reco.mmended  standard  provisions 
would  have  on  reducing  other 
occupational  risks  resulting  from  MDA 
exposure  (e.g.,  reduced  incidence  of 
dermatitis,  liver  toxicity,  etc.). 

c.  Technological  Feasibility.  This 
section  assesses  the  technological 
feasibility  of  achieving  the  alternative 
levels.  The  Committee  has  reviewed  the 
technological  feasibility  and  believes 
that  while  it  may  be  feasible  and 
necessary  in  some  instances  to  use  local 
(or  genera!  exhaust  ventilation)  to 
reduce  exposures,  these  controls  alone 
will  not  provide  adequate  protection  for 
painters  (applying  coatings  through 
spray  application)  These  controls  in 


conjunction  with  the  use  of  respirni  ry 
protection  will  be  necessary  to  ensure 
that  workers  applying  paints  through  a 
spray  technique  are  adequately 
protected.  In  many  instances,  the 
Committee  believes  that  it  will  not  be 
feasible  to  use  local  or  general  exhaust 
ventilation,  and  in  these  cases  only 
respiratory  protection  will  be  used.  The 
Committee  recognizes  that  many  coating 
applications  in  the  Construction 
Industry  will  be  to  concrete  structures, 
pipes,  flooring,  etc  These  surfaces  ma\ 
be  located  inside  or  outside  of  buildings 
but  are  usually  outdoors.  It  is  often 
times  difficult  to  use  traditional  control 
technologies  in  these  instances. 
However,  the  Committee  acknowledges 
that  some  of  these  construction 
activities  may  be  conducted  inside  of 
facihties  or  perhaps  in  confined  spaces 
(e.g..  tanks,  pipes).  In  these  instances, 
the  Committee  expects  that  employers 
will  provide  the  usual  and  necessary 
engineering  controls  in  addition  to  the 
necessary  respiratory  protection.  The 
Committee  also  recognizes  that  the  use 
of  engineering  controls  in  these 
instances  is  mandated  by  existing 
OSHA  regulations  (e.g.  confined  spaces, 
spray  painting). 

For  purposes  of  feasibility,  the 
Committee  believes  that  compUance  will 
be  achieved  primarily  through  the  use  of 
the  appropriate  respiratory  equipment 
and  not  through  the  use  of  engineering 
controls.  The  Committee  made  these 
recommendations  based  on  its  findings 
that  in  the  construction  sector  MDA 
appears  to  be  used  exclusively  in 
coating  application.  No  other  use  was 
identified.  While  workers  applying 
coatings  through  roll-on  techniques  were 
not  expected  to  need  respirators,  those 
engaged  in  spray  appbcation  would  be 
required  to  use  a  respirator. 

Based  on  the  analysis  discussed 
above,  the  Committee  recommended 
that  the  following  preliminary 
determination  of  feasibility  in  these 
sectors  be  used  by  OSHA: 

•  It  is  technologically  feasible  for  the 
painters  applying  MD.A-f£)ntaining 
coatings  to  achieve  compliance  wtlh  a 
PEL  of  10  ppb  or  less  through  tlie  use  of 
the  appropriate  respiratory  protective 
equipment. 

•  It  is  also  considered  feasible  to 
eliminate  dermal  exposure  by  the  use  of 
appropriate  personal  protective 
equipment  and  clothing. 

d.  Costs  of  Compliance.  This 
discussion  presents  estimates  of  the 
compliance  costs  that  would  be  incurred 
by  employers  in  the  Construction 
Industry  subsequent  to  the  promulgation 
of  a  PEL  of  10  parts  per  billion  (0.08  mg/ 
m  ').  with  an  action  level  of  5  parts  per 
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billion.  The  cost  to  achieve  this  PEL 
would  be  the  result  of  the  use  of 
npr<innril  nrotective  eouioment.  hveiene 


these  compliance  costs  will  probably  be 
passed  through  to  the  purchasers  of 
these  firms'  services  is  that  the 


2.  OSHA's  Findings 


OSHA  reviewed  the  Committees 
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to  require  the  use  of  respirators  for 
coating  applicators  in  addition  to 
feasible  enfiineerino  and  work  nractice 


standards  and  traditional  control 
strategies  applied.  Furthermore,  it  is 
clear  thiit  non-harriererl  <!nrav 


airborne  concentration  of  lead  could  be 
estimated  at  50  ug/m*. 
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billion.  The  cost  to  aLhieve  this  PEL 
would  be  the  result  of  the  use  of 
persondl  protective  equipment,  hygiene 
measures,  education,  and  other 
measures.  The  costs  of  eng'neenng 
controls  are  not  included  in  the  analysis, 
since  such  controls  would  only 
occasionally  be  implemented.  The  total 
estimated  cost  of  compliance  is 
S355,428/year  for  the  entire  sector  to 
achieve  compliance  with  any  of  the 
PELs  whether  it  be  1,  10,  or  20  ppb. 

e.  Economic  Feasibility  and 
Ri'guJatory  Flexibility  Analysis.  In 
accordance  with  Executive  Ord'^r  No. 
12991  (46  FR  13193.  February  19  1981). 
OSHA  has  assessed  the  potential 
economic  impacts  of  the  proposed  .MDA 
standard.  The  preliminary  determination 
15  that  the  reg'.latory  requirempnt 
liiT.iting  MD.A  exposure  m  the 
workplace,  incr.;ding  PEL  levels  reduced 
to  10  ppb.  would  not  result  in  significant 
adverse  econoinit  impact  on  any  of  the 
industry  sectors  for  which  detailed 
financial  and  compliance  data  are 
available. 

Pursuant  to  the  Regulatory  Flexibihty 
Act  of  1980  (Pub.  L  96-353.  94  Stat.  1184 
(5  U.S.C.  601  e;  seq.]].  consideration  has 
been  given  tn  the  mitigation  of  the 
economic  imp-ic's  of  the  proposed 
standard  on  sitmU  entities  Based  on  the 
available  d  i!  i,  ;t  is  not  anticipated  that 
the  proposed  s'andard  would 
significantly  a'^^'ct  a  substantial  number 
of  small  en';'ies 

The  propo.>od  regulations  limiting 
exposure  to  MU.\  in  the  construction 
industry  affects  workers  in 
approximatelv  66  firms,  The  Committee 
has  conducted  a  preliminary  assessment 
of  the  econon^ic  impact  iikely  to  be 
experienced  by  these  R6  affected  firms 
and  has  de'cnnined  that  these  are  likely 
to  be  minimal  based  on  the  natiire  of  the 
applications  involved  and  the 
probability  that  these  compliance  costs 
will  be  passed  through  to  the  purchasers 
of  their  services.  The  supporting 
analysis  for  this  finding  is  presented 
below,  and  ss  hased  on  the  same 
methodology  for  determining  economic 
impa-ts  used  to  assess  the  impact  of  the 
proposed  reg\ilation8  on  the  producers 
and  primary  users  of  MDA. 

The  annualized  compliance  costs 
faced  by  the  affected  construction  firms 
will  be  approximately  $5,450.  Several 
factors  suggest  that  these  costs  will  be 
passed  through  to  the  purchasers  of  the 
services  of  these  construction  firms. 
Approximately  90%  of  these  costs  are 
variable  compliance  costs,  which 
implies  thai  if  these  costs  can  be  passed 
through  to  the  purchasers  of  the  services 
of  these  firms,  they  will  be  passed 
through  relatively  rapidly.  A  second  and 
perhaps  more  important  reason  why 


these  compliance  costs  will  probably  be 
passed  through  to  the  purchasers  of 
these  firms'  services  is  that  the 
purchasers  are  larse  firms  and 
government  entities  managing  lar>je 
projects  (e.g.,  chem.ical  plants,  reactors. 
and  defense-related  activities).  As  such, 
the  inrremental  costs  associated  with 
limiting  worker  exposure  to  MD.\  are 
likely  to  be  extremely  small  relative  to 
the  economic  size  of  these  projects. 
Furthermore,  in  many  cases,  contractual 
and  engineering  specifications  may 
require  that  the  MD.^-related  products 
be  used  for  their  desirable  physical 
properties.  In  these  cases,  the 
incremental  compliance  cost  will 
certainly  be  passed  through  to  these 
piu-chasers.  Given  these  considerations. 
it  is  likely  that  these  compliance  costs 
will  be  fully  passed  through  in  a 
relatively  short  period  of  time. 

If  these  compliance  costs  are  passed 
through  to  purchasers  of  these  firms' 
services,  the  increase  in  the  price  of 
these  services  is  likely  to  be  extremely 
small.  First,  the  armual  compliance  costs 
are  quite  low  per  firm,  and  constitute  an 
even  smaller  portion  of  the  costs  of  the 
activities  of  these  firms.  That  is. 
compliance  costs  of  several  thousand 
dollars  per  year  are  quite  low  when 
compared  to  these  firms'  labor  costs — 
on  the  order  of  tens  of  thousands  of 
dollars  per  year  per  worker — and 
relative  to  the  total  costs  of  the 
construction  services  provided.  Thus,  it 
is  unlikely  that  the  price  increase  that 
may  result  from  the  proposed 
regulations  will  be  large,  so  that  plant 
closures  or  employment  contractions 
will  result 

Finally,  if  the  compliance  costs  are  not 
passed  through  to  the  purchasers  of  the 
services  of  these  affected  firms,  given 
the  size  of  the  incremental  costs,  it  is 
highly  unlikely  that  these  costs  would 
pose  a  significant  burden  to  the  firms 
involved.  Relative  to  the  workers  and 
other  costs  of  construction  activities 
affected  by  the  proposed  regulations,  the 
incremental  compliance  costs  of  $5,450 
per  firm  are  extremely  small.  Thus,  it  is 
unlikely  that  any  significant  economic 
impact  will  arise  from  the  proposed 
regulations  even  if  the  compliance  costs 
are  not  passed  through  to  the  purchasers 
of  these  firms'  services. 

Based  on  these  considerations  the 
Committee  concluded  that  the  proposed 
regulations  will  not  cause  significant 
economic  impacts  to  the  affected 
construction  firms  because  the 
compliance  costs  are  small  relative  to 
the  economic  size  of  the  affected  firms 
and  the  activities  into  which  these 
construction  services  are  inputs. 


2.  OSHA's  Findings 

OSIIA  reviewed  the  Committee's 
recommendations  regarding  the 
economic  and  technological  feasibility 
of  construction  industry  compliance 
with  the  proposed  PELs  and  the 
accompanying  standard  provisions  and 
believes  that  compliance  is  feasible. 

In  general,  the  Committee 
recommended  in  these  feasibility 
findings  that  construction  employers 
could  implement  engineering  and  work 
practice  controls  to  the  extent  feasible, 
to  achieve  the  PELs.  Yet,  while  favoring 
this  traditional  hierarchy  of  control,  the 
Committee  did  conclude  that:  "while  it 
may  be  feasible  in  some  instance  to  use 
local  exhaust  or  general  exhaust 
ventilation  to  reduce  exposures,  these 
controls  alone  will  not  provide  adequate 
protection  for  painters"  (FR  26849). 
Thus,  for  purposes  of  estimating  costs 
and  selecting  control  technology,  the 
Committee  assumed  in  its  feasibility 
findings  that  compliance  for  workers 
engaged  in  application  of  paint  through 
spray  techniques  would  be  achieved 
through  the  use  of  an  air-supplied 
respirator. 

OSHA.  like  the  Committee,  is  also 
cognizant  of  the  fact  that  coating 
application  in  the  construction  sector 
often  involved  the  application  of  surface 
coatings  to  large  concrete  structures. 
[e.g.,  nuclear  power  plants)  and  that  in 
these  instances  the  traditional 
engineering  controls  which  would  .'pplv 
to  spray  painters  in  spray  booths  or 
rooms  might  not  be  feasible  and  it  might 
become  necessary  to  reduce  worker 
exposure  to  MDA  through  respiratory 
usage.  On  the  other  hand,  in  those 
instances  where  engineering  controls 
were  not  feasible  for  workers  actually 
engaged  in  the  spray  application 
process,  engineering  controls  such  as 
isolation  would  be  necessary  to  protect 
workers  on  neighboring  work  sites. 
OSf  iA,  like  the  Committee,  also 
recognizes  that  worker  protection  might 
freguently  rely  solely  on  work  practices 
which  in  turn  rely  very  heavily  on 
worker  participation  in  order  to  be 
effective;  in  these  instances  respirator 
use  would  serve  as  a  back  up  for  work 
practice  failures.  OSHA  further 
recognized  that  the  Committee's 
recommenciations  were  made  primarily 
from  a  concern  with  ingestion  and 
absorption  of  MD.^,  since  the  available 
data  suggest  that  blindness  had  resulted 
from  ingestion  as  well  as  cancer  and 
hopatitis  from  absorption,  and  a 
realization  by  OSHA  that  coating 
applicators  are  potentially  exposed  to 
very  high  concentrations  of  MDA  in  the 
paint  mists.  It  appeared  more  protective 


to  require  the  use  of  respirators  for 
coating  applicators  in  addition  to 
feasible  engineering  and  work  practice 
controls  and  thus  the  Committee's 
feasibility  determinations  assumed  that 
compliance  with  the  PELs  would  be 
achieved  primarily  through  the  use  of  a 
respirator  in  this  limited  instance 

Thus,  OSHA  recognizes  that  although 
the  Committee  favors  the  hierachy  of 
controls  requiring  engineering  and  work 
practice  controls,  the  Committee 
believed  that  in  the  construction  sector 
where  MDA  was  applied  as  surface 
coatings,  feasible  engineering  controls 
and  work  practices  might  not  be 
sufficient  to  provide  adequate  protection 
and  that  these  controls  in  conjunction 
with  the  proper  respirator  and  personal 
protective  equipment  are  necessary  to 
assure  that  workers  engaged  in  spray 
painting  operations  are  protected.  In 
addition,  it  is  relevant  to  note  that  the 
Committee  was  unable  to  identify  any 
use  of  MDA  in  construction  except  for 
coating  application  through  spray 
techniques  or  roll-on  application  in  non- 
barriered  areas.  Based  on  the 
Committee's  recommendation  for 
general  industry,  OSHA  can  assume  that 
for  other  construction  uses  that  the 
traditional  hierachy  for  control  would 
apply- 
Before  concluding  that  the 
Committee's  recommendations  for 
feasibility  for  construction  were 
appropriate,  OSHA  examined  its 
existing  rules  to  determine  if  spray 
painters  applying  paints  to  non- 
barriered  surfaces  were  required  by 
existing  regulations  to  rely  exclusively 
on  engineering  controls  and  work 
practices  rather  than  an  air-supplied 
respirator  to  achieve  compliance. 
OSHA's  purpose  was  to  establish 
"baseline"  data  reflective  of  current 
feasibihty  practices.  While  OSHA  does 
have  a  general  industry  standard  for 
spray  finishing  operations  found  in 
§  1910.94(c),  this  standard  applies  to  the 
automatic,  manual,  or  electrostatic 
deposition  of  coatings  in  enclosed  or 
confined  spaces.  This  section,  however, 
delineates  performance  orientated 
ventilation  requirements  to  achieve  the 
PELs  found  in  S  1910.1000  as  well  as 
respirator  requirements.  Thus  MDA. 
used  as  coatings,  in  any  of  these 
processes,  would  fall  under  the 
traditional  hierarchy  of  control 
strategies.  These  standards,  however 
are  not  applicable  to  roll-on  application 
nor  spray  operations  which  are  not 
confined  by  barriers.  OSHA  believes 
that  the  Committee  was  correct  in 
assuming  that  coating  applications  in 
barriered  or  confined  areas  other  than 
would  be  regulated  by  existing 


standards  and  traditional  control 
strategies  applied.  Furthermore,  it  is 
clear  that  non-barriered  spray 
operations  and  roll-on  applications  are 
not  covered  by  existing  standards  which 
require  engineering  controls  and  work 
practices  such  as  those  recommended 
bv  the  Committee  and  now  proposed  by 
OSiL^. 

OSHA.  like  the  Committee,  was 
unable  to  identify  any  existing 
regulations  which  would  require  the  use 
of  engineering  controls  and  work 
practices,  or  respirators  for  that  matter 
in  these  application  processes. 

Since  existing  regulations  did  not 
appear  to  cover  this  select  group  of 
exposed  workers,  OSHA  sought  further 
guidance  in  the  appropnateness  of  the 
Committee's  feasibility  determinations. 
OSH--^  recognizes  as  did  the  Committee 
that  spray  application  is  a  unique  and 
very  specific  work  situation.  Basically,  it 
involves  the  application  of  MDA 
coatings  to  the  extenor  surfaces  of  large 
structures,  application  is  primarily 
through  traditional  spray  applications, 
and  workers  are  potentially  exposed  to 
extremely  high  concentrations  of  paint 
mists  which  include  MDA  along  with 
other  contaminants.  It  is  often  times 
difficult  to  perform  monitonng  and  in 
fact  breathing  zone  samples  of  paint 
mists  are  monitored  and  calculations  of 
per  cents  by  weight  of  substances 
contained  in  the  paints  are  often  times 
used  to  estimate  individual 
contaminants,  such  as  MDA  A  recent 
NIOSH  publication  "An  Evaluation  Of 
Engineering  Control  Technology  For 
Spray  Painting"  provided  the  necessary 
technical  information  which  OSIL\ 
needed  to  make  its  findings  on  the 
Committee's  recom.mendations.  This 
document  gave  several 
recommendations  for  protecting  workers 
engaged  in  spray  operations  These 
recommendations  and  OSHA  s 
conclusions  regarding  these  findings  can 
be  found  below. 

First,  the  document  found  that  the 
level  of  airborne  paint  m.ist  is  a  more 
reliable  indicator  of  the  degree  of 
control  in  manual  spray  finishing  than 
the  concentration  of  solvent  vapors. 
Solvent  concentrations  were  well  below 
the  recommended  m.aximums  even  when 
paint  mist  levels  exceeded  the  maximum 
concentration  permitted  for  nuisance 
dusts.  If  the  paint  composition  is  known, 
the  concentration  of  paint  mist  can  also 
be  used  as  a  guide  in  estimating  the 
potential  exposure  to  specific  non- 
volatile paint  components.  For  example, 
if  the  concentration  of  paint  mist  is  5 
mg/m'.  and  lead  represents  1  percent  by 
weight  of  the  paint  solids,  then  the 


airborne  concentration  of  lead  could  he 
estimated  at  50  ug/m*. 

Thus  this  document  confirmed  that  the 
technique  of  using  percent  by  weights  to 
estimate  contaminants  was  the  current 
state  of  the  art.  OSHA  was  further 
guided  by  the  statement  found  in  this 
document  which  states;  "Present 
analytical  techniques  do  not  permit  the 
evaluation  of  the  presence  of  these 
amines  in  a  curing  agent/paint  aerosol.** 
If  appears  that  the  percent  by  weight 
approach  would  be  necessary  in  this 
unique  situation.  Given  the  uncertainity 
of  this  monitoring  approach,  it  seems 
more  appropriate  to  select  a  respirator 
which  will  protect  against  paint  mists 
generally,  rather  than  any  one  chemical 
specifically.  This  is  what  the  Committee 
recommended. 

Second,  the  report  found  that 
application  methods  are  assumed  to  be 
key  to  reducing  exposure.  Where 
feasible,  airless  techniques  are 
recommended  over  the  more 
conventional  spray  guns;  monitoring 
data  indicate  that  paint  mist 
concentrations  where  airless  methods 
are  used  are  approximately  10  times  less 
than  those  using  the  conventional 
methods.  NIOSH  concludes  in  this 
document  that  in  many  operations, 
ventilation  is  impractical  and  efficient 
application  techniques  are  the  only 
logical  choice.  The  recommendation  is 
that  application  equipment  should  be 
selected  that  minimizes  the  energy 
expended  in  the  atomization  process, 
thus  reducing  the  amount  of  stray  mist 
that  is  generated. 

While  OSHA  agrees  that  airless 
methods  and  roll-on  application  should 
be  used  whenever  feasible,  OSHA 
believes  as  did  the  Committee  that  the 
primary  use  for  coatings  in  the 
construction  sector  involves  the 
traditional  method  of  spray  application. 
The  NIOSH  document  indicates  that  less 
paint  is  also  lost  through  these 
techniques  and  OSHA  believes  that  this 
will  be  en  additional  incentive  to  use 
these  preferred  techniques  when 
feasible.  OSHA  believes  as  did  the 
Committee  that  a  respirator  is  still 
necessary  for  painters  applying  MDA 
coatings  and  using  airless  techniques. 

Third,  the  study  also  recommends  that 
respiratory  protection  be  required  in 
those  spray  finishing  operations  that 
employ  significant  quantitites  of  highly 
toxic  materials,  such  as  lead,  chromium, 
or  reactive  compounds  (MDA). 
Respiratory  protection  is  also  necessary 
against  paint  mist  and  organic  solvents 
in  painting  enclosed  spaces  or  other 
areas  where  ventilation  is  compromised. 

OSHA  finds  this  recommendation  to 
be  consistent  with  those  made  by  the 
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Cummittee  and  believes  that  a  properly 
selected  and  functioning  respirator 
alnno  with  feasible  ensineenna  controls 


respirator,  supplemented  with 
engineenng  and  work  practice  controls 
were  feasible  OSHA  believes  that  as  a 


repair  and  rebuilding,  manufacturing, 
secondary  processing,  and  downstream 
use  of  MDA.  Employees  of  the 
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and  believed  to  be  applicable  to 
downstream  users. 
The  Committee  did,  however,  agree  to 


expose  employees  over  the  action  level 
or  pose  a  dermal  exposure  problem.  The 
labelins  and  trainino  nrnviainn  nf  thp 


Variability."  DHEW,  PHS.  DCD,  NIOSH, 
DLCK  (August  1975)).  Therefore, 
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Committee  and  believes  that  a  properly 
selected  and  functioning  respirator 
along  with  feasible  engineering  controls 
IS  neceHsary  to  project  workers  from  the 
hazards  posed  by  coating  appiicafion 

Fourth,  the  report  recommends  that  a 
ronventional  half  facepiece  respirator, 
with  mist-removing  prefilters  and 
organic  vapor-removing  cartridges 
should  provide  adequate  respiratory 
P'otection  m  cases  where  the  hazards 
...an  be  identified  ind  qi.i.in'ifird.  In 
many  in3tanc>*s.  'he  var;*^ty  of  paints 
employed  on  a  giv^^n  \\"jrk»h:'t  make 
quantificHt'on  of  the  hazard  impractical. 
In  other  c.is>'s  painting  may  be  done  in 
«n  enclosed  area.  These  situal'ons 
warrant  the  use  of  a  supplied-air 
respirator. 

OSHA  finds  this  recommendation 
consistent  with  those  made  by  the 
Committee  and  notes  that  the 
Committee's  feasibility  determinations 
for  workers  engaged  in  spray 
applicaii(;n  included  the  use  of  an  air- 
supplied  respirator 

hfth,  the  report  notes  that  many  paint 
constituents  can  be  injurious  to  the  eyes 
a:-.d  the  skin  as  wojl  as  to  the  respiratory 
'.ystem.  Full  facepiece  or  hood-type 
respirators  are  recomnifiided  where 
tiiese  constituents  are  present.  In 
cddition,  ihe  full  facepiece  is  more 
comfortable  than  a  half-mask  because 
:he  pressure  of  the  attaching  straps  is 
distributed  over  a  larger  faciai  area  and 
no  goggles  are  required  '.o  pro'fct  the 
eyes. 

The  recommendations  made  by  the 
Committee  closely  parallel  those  made 
by  MOSH.  Applicable  encmeiTins 
controls  along  with  the  appropriate 
ifspirator  and  persona!  protective 
equipment  must  be  worn  by  workers 
engaged  in  spray  painting  applications 
in  the  construction  sector.  OSHA  further 
rpcognizes.  as  did  the  Conimi'tee,  that 
for  the  most  part  the  only  feasible 
control  which  will  protect  the  worker 
from  his  work  place  environment,  in  this 
instance,  may  be  only  a  respirator.  In 
making  this  finding,  OSHA  is  not 
deviating  from  its  traditional  appr(jach 
lo  achieving  control  through  recognized 
.nd  accepted  strategies,  nor  is  OSHA 
not  requiring  the  application  or  jse  of 
engineering  controls  in  feasible 
situations.  Clearly,  OSHA  already  has 
standards  which  require  the  use  of  such 
controls  in  confined  or  enclosed  spaces. 
Rather,  OSHA  is  recognizing,  as  did  the 
Committee  that  the  use  of  MD.A  in  spray 
painting  operations  in  the  con.ntruction 
sector  (mostly  involve  painting  of  large 
structures  eg.  nuclear  power  plants) 
represents  a  unique  work  situation  and 
that  feasibility  findings  for  spray 
application  can  only  be  made  if  reliance 
is  given  to  the  use  of  the  appropriate 


respirator,  supplemented  with 
engineenns  and  work  practice  controls 
were  feasible  OSHA  believes  that  as  a 
result  of  these  feasibility  Hndings  the 
standard  provisions  now  being  proposed 
will  provide  adequate  protection  for 
workers  engajjed  in  spray  operations 
regardless  of  the  constitution  of  the 
paint  being  used  In  addition,  OSHA  as 
did  the  Committee  would  require 
adherence  to  traditional  control 
strategies  for  emplovers  engaged  in 
activities  in  operations  mv  olving  work 
situations  other  than  the  application  of 
MDA  through  spray  techniques. 

OSHA  recognizes  that  the  Committee 
assumed  that  no  engineering  controls 
would  be  used  by  painters  engaged  in 
the  spray  application  of  MDA  in  the 
construction  sector,  thus  no  costs  for 
engineering  controls  were  computed. 
Hence,  the  Committee's  feasibility 
determinations  were  based  on  the 
assumption  that  respirators  would  be 
the  sole  means  of  protection,  aside  from 
personal  protective  clothing  in  this 
sector.  Since  the  Committee  recognized 
respirators  as  the  only  feasible  method 
of  control,  OSHA  solicits  comments  on 
the  appropriateness  of  allowing  spray 
painters  10  rely  solely  on  the  use  of 
respirators  rather  than  also  requiring 
engineering  controls  and  work  practices 
in  this  unique  situation  to  achieve  the 
PELs  for  workers  engaged  in  spray 
application  techniques  OSH.^  also 
requests  comments  on  whether  or  not 
MDA  is  used  elsewhere  in  the 
construction  sector,  and,  if  so,  what 
control  techniques  are  currently  being 
used,  and  whether  it  is  feasible  to 
achieve  the  proposed  PEI^  by  exclusive 
reliance  on  en«ineer'ng  controls  and 
work  practices  or  whether  respirators 
are  the  only  feasible  control. 

VII.  Summary  and  E.xplanation  of  the 
Standard  for  General  Industry 

A  Committee  s  Recommendations 

Paragraph  (a).  Scope  and  Application 

(a)(1)  The  Committee's  recommended 
general  industry  standard  would  apply 
to  all  "oocupational  expo-suies  "  to  .MDA 
with  the  specific  exceptions  set  forth  in 
the  scope  and  application  section  and 
would  apply  to  all  workplaces  in  all 
industries,  except  for  construction, 
where  MDA  is  produced,  released, 
stored,  handled,  used,  or  transported, 
and  over  which  OSHA  has  jurisdiction. 

The  Committee  developed  a  separate 
recommended  standard  for  the 
construction  industry.  The  two 
standards,  general  industry  and 
construction,  would,  however,  cover  all 
industries  covered  by  the  Act.  The 
general  industry  standard  covers  all 
activities  and  operations  including  ship 


repair  and  rebuilding,  manufacturing, 
secondary  processing,  and  downstream 
use  of  MDA,  Employees  of  the 
Construction  Industry  are  covered  by 
the  construction  standard.  Construction 
activities  are  defined  in  29  CFR 
1910.12(b)  as  work  for  construction, 
alteration  and/or  repair,  including 
painting  and  decorating. 

.As  noted  above,  ship  repair  and 
shipbreaking  activities  are  covered  by 
the  general  industry  standard.  The 
Committee  believes  the  provisions  of  the 
general  industry  standard  are 
appropriate  for  the  operatio.s  involving 
MDA  which  will  occur  on  ships. 
(a)(2)  This  paragraph  cont  lins 
exclusions  for  workplaces  that  process, 
handle,  or  use  products  containing  MDA 
where  initial  monitoring  data  .how  thai 
the  product  canno'  release  MDA  at  or 
above  the  action  level  and  wh<?re  the 
likelihood  for  dermal  exposure  does  not 
exist.  The  criterion  for  exempti'>n  under 
paragraph  (a)(2)  requires  monitmir,^ 
data  tliat  show  that  the  material  is 
incapable  of  releasing  airborne  VIDA  at 
or  above  the  action  level  under  the 
expected  conditions  of  processing, 
handling  or  use,  and  the  likelihood  of 
dermal  e.xposure  does  nor  exist. 

The  Committee  recognized  that  in 
some  segments  and  operations, 
exposures  are  below  the  action  level 
and  do  not  result  in  dermal  exposure 
because  of  the  nature  of  the  process  or 
use.  In  those  circumstances,  the 
Committee  has  proposed  an  exemption 
from  the  proposed  MDA  standard.  In 
general,  the  Committee  agreed  that 
because  of  the  low  vapor  pressure  of 
MDA,  the  inhalation  potential  is 
minimal  provided  the  substance  is  not 
heated.  However,  the  Committee  would 
only  recommend  this  exclusion  provided 
that  dermal  exposure  was  not  likely. 
Further,  the  Committee  believed  that 
continued  monitoring  for  many 
operations,  where  the  evidence  clearly 
demonstrates  that  exposures  will  bf 
consistently  below  the  action  level  and 
where  dermal  exposure  does  not  exist, 
does  not  appear  to  be  necessary  to 
protect  employees,  nor  does  it  appear  to 
be  cost-effective.  Moreover,  the 
Committee  noted  that  the  recommended 
proposed  rule  has  been  structured  so 
that  any  compliance  burden  imposed  by 
the  standard  is  related  to  the  extent  and 
duration  of  the  employees'  exposure  in 
the  em.ployer's  workplace.  The 
Committee  agreed,  however,  that  in 
order  to  be  exempt  from  these 
provisions  the  employer  must  monitor  to 
make  this  determination.  The  Committee 
did  not  feel  that  the  employer  should 
rely  on  data  generated  by  manufacturers 


and  believed  to  be  applicable  to 
downstream  users. 

The  Committee  did,  however,  agree  to 
allow  the  employer  to  demonstrate  that 
its  employee  exposures  are  below  the 
action  level  by  using  historical 
monitoring  data,  i.e..  monitoring  results 
for  these  employees  obtained  within  a 
one  year  period  preceding  publication  of 
this  proposed  standard. 

The  Committee  distinguished  this 
exemption  from  the  exemption  found  in 
(a)(3)  on  the  basis  of  "capability  of 
release."  In  this  exemption  the  employer 
must  know,  based  on  information 
available  to  him.  that  MDA  is  capable  of 
being  released,  but  based  on  his  own 
initial  monitoring,  will  never  exceed  the 
action  level.  On  the  other  hand,  to  rely 
on  the  exemption  found  in  (s)(3)  the 
employer  must  determine,  based  on  his 
reasonable  reliance  on  objective  data, 
that  MDA  is,  in  fact  not  capable  of  being 
released  at  all.  Again,  both  require 
worst  case  exposure  assumptions  and 
that  the  likelihood  for  dermal  exposure 
is  non-existent. 

(a)(3)  Employers  may  also  rely  on 
objective  data  as  the  basis  for  an 
exemption  but  only  when  the  data 
indicate  that  no  MDA  is  ambiently  or 
dermally  released.  The  Committee 
believes  that  the  primary  and 
intermediate  users  will  be  in  the  best 
position  to  test  their  products  and  to 
supply  the  necessary  objective  data 
which  indicates  that  MDA  is  not 
ambiently  released  and  there  is  no 
likelihood  for  dermal  exposure.  This 
recommended  proposed  standard  thus 
would  not  require  downstream 
employers  to  generate  their  own 
objective  data  on  the  MDA  levels  likely 
to  be  released  from  a  product  if  they  can 
obtain  it  from  producers  or  other 
processors. 

(a)(4)  The  proposed  standard  also 
would  include  an  exemption  for  the 
storage,  transportation,  distribution,  or 
sale  of  MDA  in  intact  containers  sealed 
in  such  a  manner  as  to  contain  the  MD.A 
dusts,  vapors,  or  liquids,  except  for  the 
provisions  of  29  CFR  1910.1200  as 
incorporated  into  this  standard  and  the 
emergency  provisions  of  this  standard 
Containers  would  be  covered  by  the 
Hazard  Communication  standard,  29 
CFR  1910.1200  (52  FR  31852;  Aug.  24, 
1987),  which  requires,  in  conjunction 
with  the  proposed  MDA  standard, 
labeling  containers  to  indicate  that  they 
contain  MDA  (a  suspect  carcinogen), 
employee  training  specifying  what  to  do 
if  the  container  was  opened  or  broken, 
and  supplying  material  safety  data 
sheets  to  users/employees. 

The  basis  for  this  exemption  is  that 
sealed  containers  are  unlikely  on  a 
regular  basis  to  leak  sufficient  MDA  to 


expose  employees  over  the  action  level 
or  pose  a  dermal  exposure  problem.  The 
labeling  and  training  provision  of  the 
hazard  communication  standard 
provides  sufficient  protection  in  those 
situations  where  a  container  breaks  so 
that  employees  will  know  how  to  handle 
and  clean  up  a  spill  safely.  The  intention 
of  this  exemption  is  to  cover 
warehouses,  distributors,  supply  rooms, 
and  similar  operations  where  chemical 
containers  are  stored,  transported,  or 
sold,  and  not  normally  opened. 
However,  operations  where  the 
containers  are  opened  and  the  contents 
used  or  tested  would  be  covered 
because  of  the  possibility  of  exposure  in 
excess  of  the  action  level  or  dermal 
exposure 

(a)(6)  The  Com.mittee  agreed  that  the 
employer  must  appropriately  document 
the  information  which  supports  any 
exemption,  and  the  employer  must 
maintain  a  record  of  this  information. 

Paragraph  (b),  Dennitions 

Paragraph  (b)  of  the  recom.mended 
MDA  standard  for  general  industry 
defines  a  number  of  terms  used  in  the 
standard.  In  some  instances,  the 
definitions  recommended  by  the 
Committee  are  consistent  with  those 
found  in  ether  OSHA  standards,  e.g., 
"Director."  "Assistant  Secretary,"  and 
"Authorized  person".  However,  certain 
other  terms  require  definition  because 
they  are  used  in  accordance  with  their 
meanings  in  general  industrv' 

Action  Level.  The  Committee 
recommends  that  an  "action  level"  of 
approximately  one-half  of  the 
established  permissible  exposure  limit 
be  established  in  the  proposed 
regulation.  The  Committee 
acknowledged  that  the  purpose  of  the 
action  level  is  to  relieve  the  burden  on 
employers  by  providing  a  cut-off  point 
for  required  compliance  activities  under 
the  standard. 

The  Committee  also  agreed  that 
OSHA  s  statistical  basis  for  determining 
the  action  level  as  discussed  in 
connection  with  several  other  OSHA 
health  standards  (see.  for  example, 
acrylonitrile.  43  FR  4794)  is  appropriate. 
In  brief,  although  all  measurements  on  a 
given  day  may  fall  below  the 
permissible  exposure  limit,  some 
possibility  exists  that  on  unmeasured 
days  the  employee's  actual  exposure 
may  exceed  the  permissible  limit.  Where 
exposure  measurements  are  above  one- 
half  of  the  permissible  exposure  limit, 
i.e.  the  action  level,  the  employer  cannot 
reasonably  be  confident  that  the 
employee  may  not  be  overexposed. 
(Leidel,  N.A.  et  al,  "Exposure 
Measurement  Action  Level  and 
Occupational  Environmental 


Variability."  DHEW,  PHS.  DCD,  NIOSH, 
DLCK  (August  1975)).  Therefore, 
requiring  periodic  employee  exposure 
measurements  to  begin  at  the  action 
level  provides  the  employer  with  a 
reasonable  degree  of  confidence  in  the 
results  of  the  measurement  program. 
The  Committee  also  agreed  that,  in 
the  absence  of  a  demonstrated  safe  level 
of  exposure  for  a  carcinogen,  it  is 
appropriate  to  begin  some  protective 
actions  at  one-half  the  PEL  or  in  the  case 
of  MDA,  5  parts  per  billion.  Establishing 
an  action  level  serves  such  a  purpose. 

Emergency.  The  Committee  also 
recommended  including  a  defmition  of 
an  emergency  in  the  proposed  standard. 
Emergency  is  defmed  to  mean  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  rupture  of  containers, 
or  failure  of  control  equipment  which 
results  in  an  unexpected  and  potentially 
hazardous  release  of  MDA.  Sections  of 
the  proposal  that  include  provisions  to 
be  met  in  case  of  emergencies  will 
include  respiratory  protection,  medical 
surveillance,  and  employee  information 
and  training. 

Employee  Exposure.  The  Committee 
also  recommended  that  the  proposed 
regulation  defme  "employee  exposure" 
to  mean  that  exposure  which  would 
occur  if  the  employee  were  not  using  a 
respirator  or  personal  protective 
equipment.  The  employee's  exposure 
measurements  would  be  made  without 
regard  to  any  use  of  personal  protective 
equipment.  The  Committee  agreed  that 
exposure  monitoring  is  not  a  single- 
purpose  activity.  It  is  necessary  to  know 
employee  exposure  levels  without  the 
use  of  respiratory  protection  to  evaluate 
the  effectiveness  of  engineering  and 
work  practice  controls  and  to  determine 
whether  additional  controls  must  be 
instituted.  In  addition,  monitoring  is 
necessary  to  determine  which 
respirator,  if  any,  must  be  used  by  the 
employee.  This  definition  is  consistent 
with  OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standards. 

Definition  of  MDA.  The  Committee 
recommended  that  the  proposed 
regulation  include  the  salts  of  MDA  in 
the  definition  of  MDA.  The  Committee 
examined  the  data  furnished  by  the  NTP 
bioassays  and  found  that  a  salt  of  MDA, 
methylenedihydrochloride  was  used. 
Further  the  Committee  examined  data 
which  indicate  that  the  salts  of  MDA  are 
converted  to  the  free  amine  which 
presents  the  final  exposure  problem. 
Thus  the  Committee  recommended 
including  the  salts  of  MDA  in  the 
definition  of  MDA.  The  Committee  was 
not  aware  of  a  commercial  use  of  any  of 
the  salts  of  MDA  although  information 
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furnished  by  Eastman  Kod  ik  indicated 
I'-'Ht  ;he  company  of  Psaltz  and  Bauer 
did  produce  the  dihydrochlonde  for 
resale  (Ex,  9), 

The  Committee  also  recommended 
excluding  from  the  definition  unreacted 
MUA  contained  in  solid  materials  ind 
physically  bound  thereby  preventing  the 
release  of  MDA.  Since  it  is  unlikely  that 
the  unreacted  MDA  contained  m  solids 
will  impose  a  significant  health  hazard. 
the  Committee  agreed  to  exclude  it  from 
the  scope  of  the  standard.  The  exclusion 
proposed  is  intended  to  omit  from  the 
standard's  coverage  products  that  do 
not  release  MDA. 

Re^iijlated  Areas.  The  Committee 
recommended  that  the  proposal  require 
the  employer  to  establish  regulaferi 
areas  wherever  MDA  exposures 
reasonably  can  be  expected  to  exceed 
the  permissible  exposure  limits  or  where 
the  likelihood  for  dermal  exposure 
exists.  The  Committee  recommended 
that  access  to  these  areas  be  regulated 
and  limited  to  authorized  persons.  In 
addition,  regulated  areas  are  to  be 
dcmarca'ed  in  any  manner  that 
minimizes  the  number  of  employees 
exposed  to  MDA  within  these  areas 

Paragraph  (c:)  Permissible  t^posure 
limit  (PEL) 

The  Committee  recommended  that 
USHA  promulgate  a  standard  for 
occupational  exposure  to  .MD.\  The 
Com-mittee  believes  that  the  provisions 
of  Its  proposed  standard  will 
dramatically  reduce  dermal  exposure  to 
MDA  and  will  limit  airborne  exposure  to 
MDA  by  establishing  a  PEL  of  10  ppb  as 
an  8-hour  T\\'A.  The  Committee  also 
recommends  that  the  standard  contain  a 
STEL  for  airborne  MDA  exposures  of 
:o»)  ppb  determined  m  any  15-min\ite 
£ji:ipiing  ptiiod.  The  recommt.^.dations 
contained  in  the  Com.Tiiilee  s  proposed 
standard  are  supported  by  the 
Committee  3  findings  that  occupational 
evposu.e  to  MDA  under  current 
!■>_.,  p-i'!or.al  conditions  pose,s  a  risk  to 
'■-;>  -.:•,'';  '.'^  empLiyecs  ard  'hat  the 
(.■opobcd  s' J,;  lard  if  adopted,  can 
achieve  the  d's:red  reduction  in  that 
risk. 

Parg^r^^ph  fdi.  Emergency  Situation 

['he  Committee  agreed  that  available 
ht-alth  data  suggest  that  elevated  short- 
term  exposure  to  MDA  should  be 
viewed  with  concern  The  Committee 
recommended  that  an  unexpected  high 
exposure  must  be  viewed  as  an 
emergency  situation  A  written  plan 
would  be  required  where  there  is  a 
possibility  of  an  emergency  and 
[  lorpdures  fur  alerting  employees  in  the 
e-ent  that  an  emergency  occurs. 


The  recomm.ended  provisions  also 
include  a  requirement  to  alert 
employees  other  than  those  who  have 
the  potential  to  be  directly  exposed  in 
an  emergency  situation.  Such  employees 
may  be  employees  from  neighboring 
work  sites  who  may  inadvertently 
approach  the  emergency  site  They  may 
also  include  employees  from  other  work 
shifts  or  employees  who  may  be  later 
exposed  to  work  surfaces  or  equipment 
contaminated  as  a  result  of  the 
emergency. 

The  Committee  also  recommended  the 
development  of  a  written  plan  for  each 
workplace  wnere  there  is  a  possibility  of 
an  emergency  The  plan  shall  include 
the  elements  prescnbed  in  29  CFR 
1910.38.  "Employee  emergency  plans 
and  fire  prevention  plans." 

The  Committee  believed  that  the 
performance  !ang>iage  of  the  emergency 
situation  paragrnph  will  give  employers 
the  flexibihty  to  choose  any  effective 
method  of  alerting  employees,  including 
communications  systems,  voice 
communication,  or  a  bell  or  other  alarm 

Paragraph  (e).  Exposure  Monitoring 

The  Committee  noted  that  section 
6(b)(7)  of  the  Act  (29  U.S.C.  655) 
mandates  that  any  standard 
promulgated  under  section  6(b)  shall, 
where  appropriate,  provide  for 
monitoring  or  measuring  employee 
exposure  at  such  locations  and  intervals 
and  in  such  manner  as  may  be 
necessary  for  the  protection  of 
employees. 

Thus,  the  Committee  recommended 
that  any  proposed  MDA  standard  would 
require  each  employer  to  conduct 
monitoring  to  determine  employee 
exposure  to  MDA. 

The  Committee  agreed  that  it  is 
appropriate  for  employers  to  measure 
employee  exposure  to  MDA  for  the 
following  reasons.  First,  exposure 
monitoring  informs  the  employer 
whether  the  employer's  legal  obligation 
to  keep  employee  exposure  below  the 
permissible  exposure  levels  is  being 
met.  Second,  exposure  monitonng 
evaluates  the  effectiveness  of 
engineering  and  work  practice  controls 
and  informs  the  employer  whether 
additional  controls  need  to  be  instituted. 
Third,  exposure  monitoring  is  necessary 
to  determine  whether  respiratory 
protection  is  required  at  all  and,  if  so, 
which  respirator  is  to  be  selected. 
Fourth,  section  8(c)(3)  of  the  Act  (29 
U.S.C.  657)  requires  employers  to  notify 
promptly  any  employee  who  has  been  or 
is  being  exposed  to  toxic  materials  or 
harmful  physical  agents  at  levels  which 
exceed  those  prescribed  by  an 
applicable  occupational  safety  or  health 
standard,  and  to  inform  such  employee 


of  the  corrective  action  being  taken. 
Exposure  monitoring  is  necessary  in 
order  to  determine  whether  employees 
are  being  exposed  to  MD.A  at  levels 
exceeding  those  prescribed  by  this 
standard.  Finally,  the  results  of 
exposure  monitoring  constitute  a  vital 
part  of  t!ie  information  which  must  be 
supplied  to  the  physician  and  may 
contribute  information  on  the  causes 
and  prevention  of  occupational  illness. 

The  exposure  monitoring 
recommendations  made  by  the 
Committee  would  require  the  employer 
to  determ.ine  the  exposure  for  each 
employee  exposed  to  MDA.  It  is  not 
necessary  to  provide  separate 
measurements  for  each  employee  If  a 
number  of  employees  perform 
essentially  the  same  job  under  the  same 
conditions,  it  may  be  sufficient  to 
monitor  a  fraction  of  such  employees  to 
obtain  data  that  are  representative  of 
the  remaining  em.ployees. 
Representative  personal  sampling  for 
employees  engaged  in  similar  work  and 
exposed  to  similar  MDA  levels  can  be 
achieved  by  measuring  that  member  of 
the  exposed  group  reasonably  expected 
to  have  the  highest  exposure.  This  result 
would  then  be  attributed  to  the 
remaining  employees  of  the  group. 

In  many  specific  work  situations,  the 
representative  monitoring  approach  can 
be  more  cost-effective  in  identifying  the 
exposures  of  affected  employees. 
Furthermore,  employers  may  use  any 
monitoring  strategy  which  correctly 
identifies  the  extent  to  which  all 
employees  are  exposed. 

Because  of  the  nature  of  the  MDA 
exposure  hazard,  it  is  necessary  that  the 
scope  of  the  proposal  be  as  broad  a.s 
possible  to  protect  potentially  exposed 
employees.  However,  many  employers 
will  be  required  only  to  perform  initial 
monitoring  to  determine  employee 
exposures.  If  the  results  of  initial 
monitoring  demonstrate  that  an 
employee's  exposure  to  .VIDA  is  below 
the  action  level,  the  employer  is  allowed 
to  dhscontinue  monitoring  and  other 
activities  under  this  provision  of  the 
standard  for  that  employee.  The 
Committee  established  this  provision  to 
reduce  the  burden  on  employers,  while 
providing  them  with  an  objective  means 
of  determining  whether  they  must  take 
additional  steps  for  compliance  with  the 
standard. 

The  Committee  recommendation  also 
contains  provisions  for  periodic 
moni'oring.  The  more  frequ*:nt  the 
measurement,  the  higher  the  accuracy  of 
the  employee  exposuie  profile.  Selecting 
an  appropriate  interval  between 
monitoring  efforts  is  a  matter  of 
judgment.  Where  exposure 


measurements  arc  determined  to  be 
above  the  permissible  exposure  limits, 
the  employer  is  required  to  monitor 
every  3  months.  'Where  exposure 
measurements  are  above  tie  action 
level  but  at  or  below  the  PEI^ 
monitoring  may  be  required  oniy  at  6 
month  intervals.  Additional  monitoring 
may  also  be  required  for  a  particular  job 
position  if  any  changes  in  production, 
processes,  control  measures,  or 
personnel  result  in  new  or  additioial 
exposiire  to  MDA.  The  redetermination 
of  employee  exposure  is  necessary  to 
assure  that  the  most  recent  results 
pccurately  represent  existing  exposure 
conditions.  This  is  necessary  so  the 
employer  may  take  appropriate  action 
such  as  instituting  additional 
engineering  controls  or  providing 
appropriate  respirator,-  protection 

The  Committee  also  recommended 
that  provisions  for  visual  monitoring  of 
exposed  skin  areas  be  made.  The 
employer  would  be  required  to  make 
routine  inspections  of  employee  derma! 
areas  potentially  exposed  to  KfDA  If  'he 
employer  determines  that  the  emplovee 
has  been  exposed  to  MDA  the  emplnver 
shall: 

(a)  Determine  the  source  of  exposure; 
(bj  Implement  protective  measures  to 
correct  the  hazard,  and 

(c)  Maintain  records  of  the  corrective 
actions  in  accordance  with  paragraph 
(n)  of  this  seclicn. 

The  Committee  fully  realized  that 
visual  monitoring  of  exposed  skin  for 
yellow  staining  is  a  useful  tool  in 
cont!  oiling  employee  exposure  to  some 
hazardous  substances. 

Finally,  the  Conimittee  recommeaded 
that  the  employer  must  liiaintain  a 
record  of  the  corrective  actions  which 
he  has  taken. 

Paragraph  ff).  Regulated  Ar*>as 

T.Tf  Co.mmitteeTecommended 
proposal  requires  the  employer  to 
establish  regulated  areas  where  the 
potential  for  airborne  concentrations  of 
^fDA  in  excess  of  the  permissible 
exposuie  limits  exists;  and  w'^ere  the 
likelihood  of  dernia!  expo.'iuie  exists. 
This  requirement  is  desigiiBd  to 
minimize  the  number  of  employees 
exposed  to  concentrations  of  MD.\.  The 
requirement  has  been  tiered  to  reflect 
the  difference  in  employee  exposure  to 
ambient  concentrations  of  MDA  and  the 
potential  for  derma!  deposition. 
Unauthorized  employees  are  restricted 
from  ei-.'enng  the  regulated  areas.  Other 
purp  c.;ves  of  this  section  are  to  designate 
those  areas  where  precautionary  signs 
are  to  be  posted  and  to  designate  areas 
where  employees  may  be  subject  to 
three-month  monitoring  when  their 
exposure  is  above  the  PEL  and  where 


activities  such  as  smoking,  eating,  are 
prohibited.  Additionally,  employees 
working  in  regulated  areas  are  required 
to  wear  the  appropriate  type  of  personal 
protective  equipment 

The  Committee  recommended  that 
regulated  areas  are  to  be  demarcated  in 
any  manner  that  minimizes  the  number 
of  employees  exposed  to  MDA  within 
these  areas  To  mcrease  the 
peiformancp  onenta'jon  of  the  standard 
and  minimize  recordkeeping,  the 
Comini'tee  n  commended  that  no 
detailed  requirements  be  specified 
regarding  the  demar..rtt;nK  of  an  area. 
i'he  Committee  recommendation  for 
esidblishing  a  requirement  for  regulated 
areas  is  tiered.  A  tradiiiona!  apjKtsach  is 
recommended  for  establishing  regulated 
areas  at  all  worksites  where  the 
permissible  exposure  limit  is  exceeded. 
This  approach  covens  ar'-as  within 
worksites  where  there  are  frequent 
leaks,  or  where  exposures  may  be  of 
high  concentration  but  of  short  duration, 
e.g.,  maintenance  operations.  Where  the 
likelihood  for  exposure  results  only  from 
contact  with  iiqiiid  mixtures  in  the  low 
vapor  stale,  the  Committee  recommends 
t.'-.at  a  regulated  area  be  established 
where  employees  are  engaged  in  routine 
or  non-routine  processes  requiring  the 
hanaling.  appUcation,  or  use  of  MDA. 
The  Committee  recognized  that  at  its 
low  vapor  state  liquid  mixtures 
probably  would  not  exceed  the  PELs; 
however,  the  potential  for  contact  and 
inadvertent  exposure  was  great  and  thus 
a  mechanism  to  prevent  incidental 
exposure  of  employees  not  actively 
engaged  in  the  process  was  very  much 
needed.  The  purpose  of  a  regulated  area 
is  to  ensure  that  employers  make 
employees  aware  of  the  presence  of 
MDA  and  attempt  to  restrict  access.  By 
hmitmg  access,  the  number  of 
employees  inadvertently  splashed  and 
subsequently  exposed  to  MDA  can  be 
minimized. 

The  Committee  agreed  that  the 
establishment  of  regulated  areas  ;s  an 
effective  means  of  bmiting  the  risk  of 
exposure  to  as  few  employees  as 
possible.  This  is  consistent  with  good 
industrial  hygiene  practice  when 
exposure  to  a  toxic  substance  can  cause 
serious  health  effects.  Access  to  the 
regulated  areas  is  resL-icted  to 
"authorized  persons":  that  is,  those 
persons  required  by  their  job  duties  to 
be  present  in  the  area:  specifically,  to 
those  authorized  entrj'  by  the  employer, 
this  proposal,  or  the  OSH  Act.  By 
limiting  access  to  these  areas  to 
authorized  persons  only,  the  additional 
obligation  imposed  by  tiie  proposal 
when  PPE  is  used  will  be  linited  to  as 
few  persons  as  possible. 


The  reasons  that  regulated  areas  are 
to  be  estabhshed  in  all  work  areas 
where  the  PEL  is  exceeded,  including 
maintenance  operations,  is  that  it  is  the 
Committee's  view  that  the  existence  of  a 
hazard,  rather  than  the  type  of  operation 
or  work  being  performed,  should  be  the 
basis  for  establishment  of  a  regulated 
area.  Areas  where  exposures  are 
temporarily  over  the  PELs  while 
maintenance  \»  being  performed  need  to 
be  demarcated  to  warn  employees  not 
performing  the  repairs  and  restrict 
access  to  these  areas.  Further, 
employees  who  enter  the  area  are 
thereby  warned  to  wear  the  appropriate 
protective  equipment  when  entering. 

Paragraph  (g).  Methods  of  Compliance 

The  Committee's  recommended 
standard  proposes  that  feasible 
engineering  and  work  practice  controls 
reduce  employee  exposures  to  or  below 
the  permissible  limits.  In  situations 
where  engineering  controls  that  can  be 
instituted  immediately  will  not  reduce 
exposures  to  the  permissible  exposure 
limits,  these  controls  must  nonetheless 
be  used  to  reduce  exposures  to  the 
lowest  feasible  level  and  be 
supplemented  by  the  use  of  respirators. 
In  addition,  a  compliance  program  to 
reduce  exposures  to  within  the 
permissible  exposure  limits  solely  by 
means  of  engineering  and  work  practice 
controls  must  be  developed  and 
implemented.  Written  plans  for  tl;i» 
program  must  be  developed  and 
furnished  upon  request  for  exanunatioo 
and  copying  to  representatives  of  the 
Assistant  Secretary,  representatives  of 
the  Director,  and  affected  employees. 
These  plans  must  be  re'/iewed  and 
updated  annually  to  reflect  the  current 
status  of  the  program. 

The  Committee  recognized  that  there 
are  certain  activities,  often  involving 
certain  maintenance  and  repair 
operations,  as  weU  as  tn  emergency 
situations,  in  which  the  use  of 
engineering  controls  to  control 
exposures  v/ill  not  be  feasible, 
regardless  of  the  permissible  exposure 
limits  in  the  standard.  Where  'he 
employer  f.an  show  that  engineering 
controls  for  such  opeiations  are  not 
feasible,  respirators  shall  be  permitted 
as  a  primary  means  oi  coatroJ. 

It  has  been  OSliA  policy  to  n-Muire 
that  employers  use  feasible  engineering 
and  work  practice  controls  to  prevent 
excessive  employee  exposures  end  that 
respirators  be  used  as  an  alternative 
only  when  other  methods  are  not 
adequate,  are  not  feafible.  or  have  not 
yet  been  installed.  The  Committee's 
recommendation  is  based  on  this  OSHA 
policy. 
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Paragraph  fh).  Respiratory  Protection 
'I  he  Committee  recommendation 


respirator  of  the  type  appropriate  for  the 
existing  concentration,  and  an 
emersency  occurs,  the  emplovee  of 


currently  required  by  29  CFR  1910.133, 
and  the  types  of  safety  goggles  and  face 
shields  required  by  this  section  to 
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employee  must  be  directed  to 
immediately  remove  the  clothing,  wash 
the  affected  area,  and  put  on  clean 


methodology  relied  upon  to  assure  that 
the  effectiveness  of  protective  clothing 
is  achieved. 


_1_*1-: 


MDA  contaminated  materials.  In 
addition,  the  Committee  recommended 
that  clothing  not  routinely  removed 
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Paragraph  (h).  Respiratory  Protection 

'1  he  Committee  recommendation 
provides  that  where  respirators  are 
necessary  to  hmit  employee  exposures 
to  below  the  permissible  exposure 
limits,  the  employer  must  provide  the 
respirators  at  no  cost  to  the  employee, 
and  require  that  the  employees  use 
them. 

A  table  of  respirators  for  use  with 
MDA  is  included  in  the  standard 
provisions  The  primary  basis  for  the 
selection  and  evaluation  of  respirators  is 
current  OSHA  policy  and  1.5  generally 
used  in  standard  development.  The 
Com.mittee  agreed  to  accept  the  current 
OSHA  policies  found  in  the  respirator 
selection  section  even  though  the 
Committee  realized  that  OSliA  is 
currently  revising  its  respiratory 
protection  standards.  The  Committee  is 
making  this  recommendation  with  the 
understanding  that,  when  OSHA 
amends  its  current  respiratory 
protection  stand.3rds.  the  respi.-aiory 
section  including  the  selection  table  will 
be  recodified. 

The  Committee  agreed  tha'  respirator 
use  would  also  he  restricted  to  the  time 
necessary  to  install  or  im.plement 
feasible  engineering  and  work  practice 
controls.  Further,  respirators  must  be 
used  in  (1)  operations  in  which 
engineering  and  work  practice  controls 
are  not  feasible  (eg.,  certain 
maintenance  operations].  (2)  work 
operations  for  which  the  feasible 
engineering  and  work  practice  controls 
are  not  sufficient  to  reduce  exposures  to 
or  below  the  PEL.  and  (3)  emergency 
situations. 

The  Committee  also  recommended 
that  each  employee  be  properly  trained 
to  wear  a  respirator,  to  know  why  the 
respirator  is  needed,  and  to  understand 
the  limitations  of  the  respirator.  An 
understanding  of  the  hazard  ir.volved  is 
necpisary  to  enable  the  employee  to 
take  steps  for  his  or  her  own  protection. 
The  respiratory  protection  program 
implemented  by  the  employer  must 
conform  to  that  set  forth  in  29  CFR 
1910.134.  This  provision  contains  basic 
requirements  for  proper  selection,  fit, 
use,  cleaning,  and  maintenance  of 
respirators. 

The  Committee  also  believes 
em.ergencies  are  situations  where 
respirators  must  be  used  to  protect 
employees.  Since  it  is  unrealistic  to 
predict  the  expected  contaminant 
concentrations  to  which  an  employee 
may  be  exposed  m  all  emergencies,  the 
Committee  recommends  the  use  of 
respirators  of  the  type  approved  for 
protection  against  uriknown 
concentration.  If  an  employee  is  working 
in  an  area  and  using  an  approved 


respirator  of  the  type  appropriate  for  the 
existing  concentration,  and  an 
emergency  occurs,  the  employee  of 
course  should  continue  using  the 
respirator  during  his  escape.  Prousions 
to  provide  proper  protection  for 
emergency  personnel  assigned  to  enter 
vessels  or  workplaces  containing  an 
unknown  concentration  to  rescue 
workers  or  to  control  the  release  of  the 
contaminant  or  perform  any  necessary 
repairs  will  be  required  to  be  a  part  of 
the  emergency  plan.  In  addition,  this 
paragraph  will  ensure  that  employers 
identify  operations  in  which 
emergencies  are  apt  to  occur  and  make 
respirators  available  to  employees  in 
these  operations. 

The  Committee  also  recommends  the 
use  of  qualitative  or  quantitative  fit 
tests.  When  negative  pressure 
respirators  are  used,  proper  fit  is 
especially  critical  to  prevent  leakage  of 
contaminated  air  into  the  facepiece. 

The  employer  must  ensure  that  the 
employees'  respirators  fit  properly  and 
that  leakage  is  minimal.  A  rapid 
qualitative  fit  test  can  be  performed  as 
either  a  positive-pressure  test,  in  which 
the  exhalation  valve  is  closed  and  the 
wearer  exhales  into  the  facepiece  to 
produce  a  positive  pressure,  or  a 
negative  pressure  test,  in  which  the 
inhalation  valve  is  closed  and  the 
wearer  inhales  so  that  the  facepiece 
collapses  slightly.  Employees  should  be 
trained  to  perform  this  test. 

The  Committee  also  recommends  that 
OSHA  make  use  of  the  fit  testing 
appendix  to  ensure  that  the  employer 
does  the  proper  testing  to  achieve 
adequacy  of  fit  testing. 

Paragraph  (i).  Protective  Work  Clothing 
and  Equipment 

The  Committee  recommendation 
would  require  the  employer  to  provide 
and  the  employee  to  wear  the 
appropriate  protective  clothing  to 
prevent  eye  and  dermal  contact  with 
MDA.  The  Committee  also  agreed  that 
the  personal  protective 
recommendations  should  be  harmonious 
with  the  general  provisions  under 
§  §  1910.132  and  1910.133.  The  equipment 
is  to  be  provided  at  no  cost  to  the 
employee,  and  includes  the  use  of  these 
items  as  may  be  necessary  to  protect 
employees  at  each  particular  work 
situation  from  exposure  to  MDA. 
including,  where  appropriate,  such  items 
as  face  shields,  gloves,  aprons, 
coveralls,  or  footwear. 

Contact  with  liquid  MDA  irritates  the 
eyes  and  may  result  in  corneal  bums  if 
the  MDA  is  splashed  in  the  eyes.  When 
there  is  a  realistic  possibility  of 
splashing  the  eyes,  precautions  are 
needed.  Eye  and  face  protection  is 


currently  required  by  29  CFR  1910.133. 
and  the  types  of  safety  goggles  and  face 
shields  required  by  this  section  to 
prevent  eye  and  face  injury  are  readily 
available  from  safety  products 
comp.mies  nationwide. 

The  requirement  in  this  proposed 
MDA  standard  attempts  to  prevent  skin 
contact  with  MDA.  The  risk  assessment 
agreed  upon  by  the  Con-;mittee  analyzes 
risk  associated  with  dermal  expo.'^ure 
and  found  that  a  20  fold  increase  in  risk 
could  be  prevented  by  not  allowing 
dermal  contact  with  MD.'\.  MDA  is 
easily  absorbed  through  the  skin  at  the 
rate  of  2  p./cm^  per  hour.  In  addition, 
recent  studies  by  El  Hawari  (Ex.  1-260) 
indicate  that  the  absorption  of  M13A 
peaks  5  hours  after  the  end  of  the  work 
shift  and  that  80%  of  the  substance  is 
cleared  from  the  body  within  24  hours  of 
exposure.  While  MDA  may  induce 
yellow  staining  of  the  skin,  a  very 
precise  indicator  that  exposure  has 
occurred,  it  is  difficult  to  correlate  the 
amount  deposited  on  the  skin  with  a 
biological  indicator,  such  as  the  amount 
found  in  the  urine.  There  are  many 
confounding  factors  which  lead  to  these 
findings.  Firstly,  through  absorption 
rates  it  is  apparent  that  MDA  easily 
enters  the  body.  Secondly,  once 
deposited  on  the  skin  absorption 
continues  although  the  worker  may  have 
long  since  left  the  work  place  and  the 
apparent  exposure  area  Thirdly,  once 
absorbed  into  the  body  the  chemical  is 
rapidly  eliminated  so  that  using  a 
biological  indicator,  such  as  urine 
m.easurement,  may  not  detect  the 
apparent  exposure.  All  in  all  MDA  can 
be  considered  a  chemical  with  poor 
biological  warning  properties  or 
biological  indicators  of  exposure.  The 
best  protective  measures  which  can  be 
taken  are  to  simply  prevent  skin  contact 
and  subsequent  absorption.  This  will  in 
turn  reduce  both  the  risk  of  cancer  and 
the  potential  for  hepatotoxicity. 

The  Committee-recommended 
proposal  is  performance-oriented  and 
requires  the  employer  to  survey  the 
work  situation  in  determining  the  type  of 
protective  equipment  needed.  For 
example,  when  handling  solid  materials 
the  employee  may  be  required  to  wear 
full  body  coveralls,  and  gloves  which 
must  be  removed  at  the  end  of  the  shift 
and  laundered  before  being  worn  again. 
This  employee  would  also  be  required  to 
shower  at  the  end  of  the  work  shift. 
Employees  required  to  work  only  with 
liquids  or  MDA  liquid  mixtures  may  not 
be  required  to  wear  full  body  coveralls 
but  instead  may  be  required  to  wear  an 
apron,  and  gloves.  If  the  employee  does 
become  splashed  with  MDA  or  other 
substances  containing  MDA,  the 


employee  must  be  directed  to 
immediately  remove  the  clothing,  wasli 
the  affected  area,  and  put  on  clean 
clothing  if  necessary.  The  employer  may 
rfquiie  rmployees  to  discard  gio\es 
wh»?n  removed  and  use  a  new  pair  of 
gloves  after  breaks,  lunch,  etc.  The 
employee's  gloves  must  be  sufficiently 
protective  or  changed  often  enough  so 
that  MDA-wettod  material  is  not  ivept  in 
contact  with  the  skin. 

The  performance  apprnach  gran's  an 
employer  flexibility  to  achieve  the  goal 
of  minimizing  MDA  contact  with  the 
skin  in  a  manner  the  employer  finds 
most  effective.  However,  being 
performance  oriented,  it  is  of  necessity 
more  general  and  requires  the  employer 
to  consider  the  work  process  in  order  to 
achieve  the  desired  goal  in  the  manner 
that  the  employer  believes  is  most 
efficient.  This  provision  is  designed  to 
prevent  the  employee  from  coming  in 
contact  on  a  regular  basis  with  MDA  or 
MDA  contaminated  substances. 

The  employer  must  be  aware  that 
maintainmg  the  effectiveness  of  the 
protective  equipment  and  clothing  used 
is  also  of  keen  importance.  Exposure 
occurs  by  (1)  bulk  penetration  through 
pinholes,  rips,  zippers,  seams.  Ptu;  (2) 
.material  failure  through  chemical 
degradation;  or  (3)  permeation  through 
the  material. 

While  not  specifically  recommended. 
the  Committee  discussed  the  likelihood 
of  requiring  the  employer  to  use 
permeation  data  to  determine  the 
effectiveness  of  protective  clothing. 
Permeation  depends  on  MD  \ 
concentration,  thickness  of  protective 
material,  temperature,  and  age  of 
protective  clothing.  Liquid  MDA  that 
may  be  spilled  on  aprnns.  coveralls,  or 
footwear  or  other  prote'-t've  clothing 
other  than  gloves  can  b?  wiped  off 
within  a  few  minutes  time  Therefore, 
the  materials  used  to  make  these  types 
of  protective  clothes  need  to  be 
impervious  to  MDA  only  for  a  few 
minutes.  However,  the  liquid  NtD.A, 
permeability  rate  for  materials  used  ta 
m.ake  gloves  need."  to  be  less  than  that 
for  other  protective  equipment  since  it  is 
less  likely  that  gloves  will  be  wippj  off 
when  liquid  contact  occurs. 
Breakthrough  times  of  MD.A  through 
various  protective  clothing  materials 
differ  widely,  and  the  choice  of  material 
for  protection  against  MDA 
breakthrough  depends  on  the  type  of 
operation  involved  and  length  of  time  of 
contact,  other  solvents  present,  and 
other  factors.  Because  of  the  uncertainty 
associated  wiih  requiring  this  sort  of 
testing,  the  Committee  chose  to  develop 
recommended  regulations  which  give 
the  employer  the  options  of  choosing  the 


methodology  relied  upon  to  assure  that 
the  effectiveness  of  protective  clothing 
is  achieved. 

Nonetheless,  although  there  have 
been  limited  tests  of  protective  clothing 
and  devices  conducted  for  various  toxic 
materials  The  Co.mmii'ec  recognized 
that  all  clothing  and  equipment  are  not 
equally  protective,  and  in  some  cases 
may  realistically  provide  no  effective 
protection.  The  data  analysis  done  by 
the  Corr.mittee  indicated  that  polyvinyl 
chionde  (PVC).  natural  iatex,  and 
polyethelene  are  currently  the  best 
candidates  for  protection  against  this 
methanolic  solution  containing  MDA. 

The  Committee  recognized  th,qt  the 
potential  for  the  empltiyer  to  ignore 
factors  which  determine  effectiveness  of 
the  protective  equipment  was  great.  The 
Committee  recommended,  however,  that 
the  employer  be  obligated  to  take  the 
appropriate  measures  to  ensure  that 
workers  are  not  dermaily  exposed  to 
MDA,  and  allows  the  employer  the 
option  of  choosing  the  protective 
clothing  or  equipment  which  will 
achieve  this  goal  How  much  clothing 
and  the  type  of  protective  clothing 
needed  will  depend  on  the  potential  for 
exposure  and  the  conditions  of  use.  The 
employer  in  exercising  his  reasonable 
judgment  in  the  workplace  should  be 
able  to  select  the  appropriate  clothing  or 
equipment  in  accordance  with  this 
paragraph  which  satisHes  the  legal 
obligation  defined  by  this  paragraph. 
The  Committee  allowed  the  employer 
this  freedom  because  the  Committee  felt 
that  there  were  checks  and  balances  on 
the  effectiveness  of  the  clothing  and 
equipment  built  into  other  standard 
provisions.  For  example,  MDA-yeUow 
staining  of  the  skin  could  easily  identify 
areas  of  the  body  where  protective 
clothing  or  equipment  was  not  effective. 
In  addition,  the  medical  surveillance 
provisions  recommended  by  the 
Committee  would  detect  workers  who 
were  adversely  affected  as  a  result  of 
occupational  exposure  to  MDA. 

Many  of  the  Committee  members 
expressed  concern  with  the  requirement 
that  the  employee  remove  protective 
clothing  only  in  change  rooms.  As 
examples,  they  indicated  that  workers 
usually  remove  gloves  and  discard 
contaminated  protective  clothing  before 
entering  lunch  facilities.  Clearly  it 
appears  that  to  require  employees  to 
return  to  the  change  rooms  to  discard 
protective  equipment,  in  this  instance, 
appears  to  be  unwarranted.  Of  course, 
the  employer  who  allows  the  employee 
to  dispose  of  contaminated  clothing  in 
areas  outside  of  the  change  rooms  is  still 
obligated  to  comply  with  the 
requirements  for  the  proper  disposal  of 


MDA  contaminated  materials.  In 
addition,  the  Committee  recommended 
that  clothing  not  routinely  removed 
throughout  the  day  must  be  removed  at 
the  end  of  the  shift  in  change  rooms. 

Paragraph  [}).  Hygiene  Facilities  and 
Practices 

The  recommended  proposed  standard 
contains  a  variety  of  regulatory  options 
for  the  use  of  shower  and  change  room 
facilities  and  lunch  rooms  for  employees 
exposed  to  MDA. 

The  purpose  of  this  section  is  two- 
fold. First,  it  is  designed  to  minimize  the 
exposure  to  MDA  of  those  workers 
directly  exposed  to  MDA.  Second,  it  is 
designed  to  prevent  the  inadvertent 
occupational  exposure  to  MDA  of  other 
workers  with  no  expected  occupational 
exposure  to  MDA.  The  standard  also 
recognizes  that  there  are  two  routes  of 
exposure,  inhalation  and  dermal,  and 
that  they  may  occur  in  the  same 
workplaces.  Therefore,  the  provisions  of 
this  section  are  tiered. 

For  example,  whenever  food  or 
beverages  are  consumed  at  the  worksite 
and  employees  are  exposed  to  MDA  the 
employer  shall  provide  readily 
accessible  lunch  areas.  Lunch  facilities 
in  plants  where  only  dermal  exposures 
may  occur  may  not  require  the  same 
stringent  controls  as  in  those  facilities 
where  airborne  exposures  also  occur.  It 
is  for  this  reason  that  only  lunch 
facilities  located  in  areas  at  or  above  the 
PEL  must  be  equipped  with  a  positive 
pressure  filtered  air  supply,  whereas 
lunch  facilities  located  in  areas  where 
exposure  to  only  liquid  mixtures  of 
MDA  occurs  need  only  be  established  in 
an  area  free  of  MDA  accumulations. 

Likewise,  showers  may  be  necessary 
for  workers  exposed  to  dusts  or  vapors; 
however,  showers  may  not  be  necessary 
for  workers  only  exposed  to  liquids. 
Workers  exposed  to  liquids  must  be 
immediately  instructed  to  wash  exposed 
areas  with  soap  and  water  or  any  media 
which  does  not  increase  the  absorption 
properties  of  MDA.  This  particular 
recommendation  was  given  much 
consideration  by  the  Committee. 

The  Committee  expressed  concern 
with  the  appropriate  manner  inwhich 
MDA  should  be  removed  from  the  skin. 
However,  the  Committee  did  not  want  to 
recommend  that  only  soap  and  water  b? 
used  to  remove  MDA  impregnated  resin 
accumulations.  In  fact  the  Committee 
felt  that  it  was  better,  should  exposure 
occur,  to  remove  the  hardened  resin  as 
soon  as  possible  even  if  a  solvent  must 
be  used.  The  Committee  recommended 
that  if  the  employer  can  demonstrate 
that  a  particular  solvent  does  not 
increase  the  absorption  properties  of 


20696 


Federal  Register  /  Vol    54.  No,  91   /  Friday,  May  12.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  91  /  Friday.  M.n   12.  11^89  /  Proposed  Rules 


20697 


MDA  It  should  be  used  to  remove  MDA 
from  the  skin. 

Furthermore,  because  the  Committee 
recognized  that  accidents,  ineffective 
personal  protective  equipment,  and 
ireffective  work  practices  might  lead  to 
employee  exposure,  the  Committee 
recommended  stringent  provisions  for 
selection,  use,  and  maintenance  of 
personal  protective  clothing  and 
equ;pm-ent.  Because  it  is  difficult  to 
remove  safely  this  acute  toxin  from  the 
sk;n,  it  is  simply  better  not  to  get  the 
material  on  the  skin. 

The  Committee  recommended  that  all 
employers  covered  by  this  provision 
would  be  required  to  assure  that 
employees  wash  hands  and  face  with 
soap  and  water  prior  to  eating,  drinking, 
smoking  or  applying  cosm.etics.  and 
taking  breaks.  This  recommendation  is 
intended  to  prevent  the  accidental 
mg'jS'iun  of  MDA. 

Paragraph  {k).  Communication  of 
Hazards  to  Em^ployees 

(1)  Signs  and  Labels.  The  Committee 
recommended  that  the  employer  post 
and  maintain  legible  signs  demarcating 
rrgulated  areas  and  entrances  or  access 
vva>s  to  regulated  areas  with  the 
following  legend; 
DA.NGER 
Mn,-\ 

MAY  CAUSE  CANCER. 

UVTR  TOXIN 

AUTHORIZED  PERSON?^  F.l.  ONLY 

RESPIRATORS  ANT)  PROTECTIVE 
CLOTHING  MAY  BE  REQUIRED  TO  BE 
WORN  IN  THIS  AREA 

The  recommendation  also  requires 
labelling  of  containers  of  MDA.  The  labels 
must  state, 

(a)  MDA 

DANCER 

CONTAINS  MDA  I 

MAY  CAUSE  C/'  \CER.  UVER  TOXIN 

(b)  Mixtures  c-Tiiain  MDA 
DANGER 

CONTAINS  MDA  I 

CONTAINS  MATERIAL  WHICH  MAY 
CAUSE  CANCER. 

MVERTOXIN 

The  Committee's  recommendations 
arc  consistent  with  section  6(b)(7)  of  the 
Act.  which  prescribes  the  use  of  labels 
or  other  appropriate  forms  of  warning  to 
apprise  employees  of  the  hazards  to 
which  they  are  exposed. 

It  is  required  that  labels  remain 
affixed  to  containers  leaving  the 
workplace.  The  purpose  of  this 
requirement  is  to  assure  that  all  affected 
em.ployees,  not  only  those  of  a  particular 


employer,  are  apprised  of  the  hazardous 
nature  of  MDA  exposure. 

It  is  the  Committee's  view  that 
informing  employees  of  the  hazards  to 
which  they  are  exposed  is  an  important 
element  in  reducing  oocupational 
disease  and  injury  and  one  of  the 
significant  purposes  of  the  Act.  Section 
6(b)(7}  of  the  Act  does  not  limit  an 
employer's  obligation  to  inform 
employees  of  hazardous  conditions,  to 
the  employer  s  own  employees.  When 
an  employer  manufactures,  formulates, 
or  sells  a  product,  the  employer  may 
create  exposures  not  only  to  his  or  her 
own  employees,  but  also  to  the 
employees  of  other  employers  involved 
in  handling,  transporting,  or  using  the 
product.  The  extent  of  the  obligation  to 
inform  should  be  commensurate  with 
the  extent  of  the  exposure.  This  is 
especially  true  where  the  manufacturer. 
formulator,  or  seller  will,  in  many  cases, 
be  the  only  employer  capable,  through 
his  knowledge  of  the  product,  of 
providing  the  information  necessary  for 
protection  of  employees.  A  narrower 
reading  of  the  statutory  authority  would 
defeat  the  protective  purposes  of  the  Act 
by  effectively  preventing  the 
downstream  employee  from  obtaining 
adequate  information  about  the  hazard. 
Furthermore,  the  use  of  labels  required 
by  the  standard  will  alert  other 
employers  who  would  not  otherwise 
know  of  the  presence  of  MDA  in  their 
workplace  of  their  obligation  to  com.ply 
with  the  standard.  The  Committee 
therefore  feels  that  this  requirement 
would  be  necessary  and  appropriate. 

The  Committee's  recommendation 
also  requires  the  posting  of  warning 
signs  to  demarote  regulated  areas. 
These  signs  are  intended  to  supplement 
the  training  which  employees  are 
required  to  receive  under  the  standard. 
Even  trained  employees  will  need  t  be 
reminded  of  the  locations  of  reguinted 
areas  and  the  dangers  of  entering  these 
areas.  In  addition,  other  personnel,  such 
as  employees  of  independent 
maintenance  contractors  authorized  to 
enter  regulated  areas,  need  to  be 
reminded  of  the  locations  of  regulated 
areas,  the  dangers  of  entering  these 
areas,  and  the  need  to  use  protective 
equipment.  The  Committee  agreed  that 
both  signs  and  training  are  necessary  to 
apprise  employees  adequately  of  the 
hazards  associated  with  MDA  exposure. 

The  Committee  also  recommended 
specific  wording  of  the  warning  signs  for 
regulated  areas  to  assure  that  the  proper 
warning  is  given  to  employees.  The 
word  "Danger"  is  used  to  attract  the 
attention  of  workers,  to  alert  them  to  the 
fact  that  they  are  in  a  hazardous  area 
and  to  emphasize  the  importance  of  the 
message  that  follows.  In  addition,  the 


use  of  the  word  "Danger"  is  consistent 
with  recent  OSHA  health  standards 
dealing  with  carcinogens.  The  proposed 
sign  legend:  "Respirators  and  Protective 
Clothing  May  be  Required  to  Be  Worn  In 
This  Area,"  recognizes  that  there  may 
be  a  difference  between  the  MDA 
concentration  in  air  or  the  potential  to 
be  splashed  with  liquid  mixtures  (the 
bases  which  determine  when  a 
regulated  area  must  be  established),  and 
a  particular  employee's  likely  exposure. 

(2)  Material  Safety  Data  Sheet.  The 
Committee  also  reconamended 
statements  to  be  incorporated  into  a 
material  safety  data  sheet.  This  material 
can  be  found  in  Appendix  B. 

(3)  Employee  information  and 
training.  The  Committee  recommended 
that  all  employers  provide  a  training 
program  for  all  employees  exposed  to 
MDA  initially  at  the  time  of  assignment 
and  at  least  annually  there  after. 

The  Committee  recommended  that  an 
information  and  training  program  is 
essential  to  inform  em.ployees  of  the 
hazards  to  which  they  are  exposed  and 
to  provide  employees  with  the  necessary 
understanding  of  the  degree  to  which 
each  employee  can  contribute  toward 
minimizing  health  hazard  potentials. 

The  content  of  the  training  program  is 
intended  to  inform  employees  of:  (1)  The 
hazards  to  which  they  are  exposed;  (2) 
the  necessary  steps  to  protect 
themselves,  including  those  to  be  taken 
during  emergency  situations;  (3) 
hmitations  and  the  proper  use  of 
respirators  and  protective  equipment:  (4) 
a  description  of  medical  examinations 
and  their  purpose;  (5)  implementation  of 
work  practices  and  the  use  of  available 
engineering  controls;  and  (6)  the 
contents  of  this  standard.  Section  6(b)(7) 
of  the  Act  makes  it  clear  that  these  are 
appropriate  goals  for  an  employee 
training  program,  and  the  proposed 
standard  includes  such  provisions. 

The  Committee  also  agreed  that  the 
employer  would  be  required  to  make  a 
copy  of  the  standard  and  its  appendices 
available  to  affected  employees  and 
their  representatives.  This  requirement, 
in  combination  with  the  review  provided 
for  as  part  of  the  training  program,  is 
intended  to  ensure  that  employees 
understand  their  rights  and  duties  under 
this  standard. 

The  employer  is  also  required  to 
provide,  upon  request,  all  materials 
relating  to  the  training  program  to  the 
Assistant  Secretary  and  Director.  This  is 
intended  to  provide  an  objective  check 
of  compliance  with  the  requirements 
under  this  paragraph. 

The  Committee  realized  that  MD.'^ 
may  be  only  one  of  a  number  of 
substances  to  which  an  employee  may 


be  exposed  simultaneously  in  the 
workplace.  The  education  and  training 
requirements  in  this  standard  contain 
those  elements  OSHA  has  determined  to 
be  basic.  The  form.at  and  content  of  the 
required  training  and  information 
program  are  neither  rigid  nor  extensive. 

Paragraph  (1).  Housekeeping 

The  Committee's  recommendation 
requires  that  employers  institute  a 
program  to  defect  leaks,  spills  and 
discharges  of  MDA  which  includes 
visual  inspertiors.  When  leaks,  spills,  or 
discharges  of  .MD.<\  are  detected,  the 
proposed  language  requires  the 
employer  to  repair  promptly  all  leaks 
and  clean  up  all  spills.  These  work 
practices  aid  in  minimizing  the  number 
of  employees  exposed,  as  well  as  the 
extent  of  any  potential  for  MDA 
exposure. 

Prevention  and  removal  of 
accumulations  of  liquid  MDA  on  all 
surfaces  are  critically  important  aspects 
of  minimizing  employee  exposure.  The 
liquid,  if  allowed  to  remain  on  the  floor 
or  work  surfaces,  will  slowly  evaporate 
and  contribute  to  a  possible  airborne 
hazard,  or  it  may  become  a  dermal 
hazard  through  inadvertent  skin  contact, 
iMDA's  low  vapor  pressure  which  results 
in  slow  evaporation  will  contribute  to 
and  prolong  the  hazard.  The 
requirement  to  clean  up  spills  and  drips 
refers  to  the  prevention  and  removal  of 
visible  accumulations  of  liquid  MDA  on 
all  surfaces. 

In  addition  to  the  hazards  of  exposure 
to  MDA  in  its  liquid  forms,  h.-^zards  also 
result  from  exposure  to  the  dusts  of 
MDA.  Thus,  the  recommended  language 
contains  provisions  for  maintaining 
surfaces  as  free  as  possible  of 
accumulations  of  dusts  and  waste 
containing  MDA,  Surfaces  contaminated 
with  dusts  may  not  be  cleaned  by  the 
use  of  compressed  air.  The 
recommended  standard  requires  HEPA- 
filtcred  vacuuming  equipment  for 
vacuuming.  This  equipment  must  be 
emptied  in  a  manner  which  minimizes 
the  reentry  of  MDA  dusts  into  the 
workplace. 

Paragraph  (m).  Medical  Surveillance 

The  Committee's  recommendation 
requires  that  each  employer  institute  a 
medical  surveillance  program  for  all 
employees  exposed  to  MDA 
accordingly: 

(1)  Employees  exposed  at  or  above  the 
action  level  for  more  than  30  days  per 
year; 

(2)  Employees  who  have  the 
likelihood  of  dermal  exposure  for  more 
than  1.5  days  per  year: 

(3)  Employees  who  have  been 
exposed  in  an  emergency  situation;  and 


14)  Employees  whom  the  employer  has 
reason  to  believe  are  being  dermally 
exposed  as  a  result  of  monitoring  in 
accordance  with  paragraph  (e)(8)  of  this 
section. 

The  recommended  language  requires 
that  the  medical  surveillance  program 
provide  each  covered  employee  with  an 
opportunity  for  a  medical  examination. 
Further,  all  examinations  and 
procedures  must  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician  and  be  provided  without  cost 
to  the  employee.  Clearly,  a  licensed 
physician  is  the  appropriate  person  to 
supervise  and  evaluate  medical 
examinations.  However,  certain  parts  of 
the  required  examination  do  not 
necessarily  require  the  physician's 
expertise  and  may  be  conducted  by 
another  person  under  the  supervision  of 
the  physician. 

The  Committee  also  recommends  that 
examinations  be  given  at  a  reasonable 
time  and  place.  It  is  necessary  that 
examinations  be  convenient  and  be 
provided  without  loss  of  pay  to  the 
employee  to  assure  that  they  are  taken. 

The  proposal  allows  the  examining 
physician  to  prescribe  the  specific  tests 
to  be  included  in  the  medical 
surveillance  program.  Also  included  are 
some  specific  requirements,  such  as: 

(i)  Comprehensive  medical  and  work 
histories  with  special  emphasis  directed 
to  an  evaluation  of  other  carcinogens  to 
which  the  employee  is  exposed,  and 
smoking  and  alcohol  use. 

(ii)  Comprehensive  physical 
examination,  with  particular  emphasis 
given  to  symptoms  related  to  skin 
disease  and  li\  er  dysfunction, 
(iii)  Urinalysis. 

(iv)  Screening  for  liver  damage. 
It  is  important  to  note  that  the 
employer  is  required  to  make  any 
prescribed  tests  available  more  often 
than  specified  if  recommended  by  the 
examining  physician. 

The  Committee  also  recommended 
that  the  employer  provide  examinations 
advised  by  the  physician  to  any 
employee  exposed  to  MDA  under 
emergency  conditions.  Due  to  the  effects 
of  high  short-term  exposures,  it  appears 
pradent  to  monitor  such  affected 
employees  in  light  of  existing  health 
data.  However,  trivial  exposure,  for 
example,  to  a  single  drop  of  an  MDA- 
containing  mixture  would  not  trigger  the 
emergency  examination  requirement, 
particularly  if  the  employee  was  able  to 
remove  the  MDA  immediately  after 
exposure. 

"The  employer  will  also  be  required  to 
provide  the  physician  with  the  following 
information:  a  copy  of  this  standard  and 
its  appendices;  a  description  of  the 
affected  employee's  duties  as  they  relate 


to  the  employee  exposure  level;  d: 
information  from  the  employee's 
previous  medical  examinations  which  is 
not  readily  available  to  the  examining 
physician.  Making  this  information 
available  to  the  physician  will  aid  in  the 
evaluation  of  the  employee's  health  in     ■ 
relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment 

The  employer  is  required  to  obtain  a 
WTitten  opinion  from  the  examining 
physician  that  contains  the  results  of  the 
medical  examination;  the  physician's 
opinion  as  to  whether  the  employee  h.js 
any  detected  medical  conditions  which 
would  place  the  employee  at  increased 
risk  of  material  health  impairment  from 
exposure  to  MDA;  any  recommended 
restrictions  upon  the  employee's 
exposure  to  MD.\  or  upon  the  use  of 
protective  clothing  or  equipment  such  as 
respirators;  and  a  statement  that  the 
employee  has  been  informed  by  the 
physician  of  the  results  of  the  medical 
examination  and  of  any  medical 
conditions  which  require  further 
explanation  or  treatment.  This  written 
opinion  must  not  reveal  specific  findings 
or  diagnoses  unrelated  to  occupational 
exposure  to  MDA,  and  a  copy  of  the 
opinion  must  be  provided  to  the  affected 
employee. 

The  purpose  in  requiring  the 
examining  physician  to  supply  the 
employer  with  a  written  opinion  is  lo 
provide  the  employer  with  a  medical 
basis  to  aid  in  the  determination  of 
initial  placement  of  employees  and  to 
assess  the  employee's  ability  to  use 
protective  clothing  and  equipment  The 
requirement  that  a  physician's  opinion 
be  in  vmtten  form  will  ensure  that 
employers  have  had  the  benefit  of  this 
information.  The  requirement  that  an 
employee  be  provided  with  a  copy  of  the 
physician's  written  opinion  will  ensure 
that  the  employee  is  informed  of  the 
results  of  the  medical  examination.  The 
purpose  in  requiring  that  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  MDA  not  be 
included  in  the  written  opinion  is  to 
encourage  employees  to  lake  the 
medical  examination  by  removing  the 
concern  that  the  employer  will  obtain 
information  about  their  physical 
condition  that  has  no  relation  to  present 
occupational  exposures. 

The  Committee's  recommendation 
also  includes  a  multiple  physician 
review  mechanism.  "This  provision  is 
triggered  by  the  employee  disagreeing 
with  the  opinion  of  the  examining 
physician  selected  by  the  employer  to 
conduct  any  medical  examination  as  a 
result  of  signs  and/or  symptoms 
indicative  of  occupational  exposure  to 
MDA. 
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Finally,  the  recommended  proposal 
contains  provisions  for  removing  an 
employee  from  exposure  who  has 


enforcement  of  the  standard  and  the 
development  of  information  regarding 

the  causes  and  prevention  of  illness. 
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and  past  exposure  data  as  well  as  the 
results  of  the  medical  exams.  Retaining 
records  for  extended  periods  also  makes 
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protocols  for  respiratory  fit  testing  in 
Appendix  E  are  mandatory. 
Appendix  A  contains  information  on 


B.  OSHA 's  Findings 
1.  General 
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Furthermore,  to  propose  such  a  broad 
exclusion  would  require  additional 
rationale  to  what  was  recommended  bv 
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Finally,  the  reconunended  propogal 
contains  provisions  for  removing  an 
employee  from  exposure  who  has 
su^ered  reversible  material  impairment 
to  health  as  a  result  of  "being  exposed  to 
MDA,  The  majority  of  the  Committee 
members  agreed  that  employees  whose 
health  has  been  adversely  affected  as  a 
direct  result  of  occupational  exposure  to 
MDA  should  be  removed  from  exposur*' 
and  should  receive  medical  reno'.al 
benefit  protections. 

Paragraph  (n).  Recordkeep-ns 

The  Committee's  recommenriations 
are  consistent  with  section  8(cl(3i  of  the 
Act  which  provides  for  the  promulgation 
of  regulations  requinrg  employers  to 
m.amtain  accurate  records  of  pmployee 
exposures  to  potentially  toxic  or  harmful 
physical  agents  which  are  req'jired  to  be 
monitored  or  measured. 

The  Committee  rerommendcd  that 
objective  data  be  used  for  ar,;, 
exemptions  from  the  standard.  Records 
of  objective  data  miis'  be  maintnined  to 
demonstrate  that  empioyeps  wil;  not  be 
exposed  to  airborne  MDA 
concentrations  and  that  the  pi  'ential  for 
dermal  exposure  does  not  pxist. 

The  Committee  also  recomTiPnded 
that  records  be  kept  to  identify  the 
employee  monitored  and  to  reflect  the 
enpli'V'e's  exposure  accurately. 
Spec;fica:'y.  record ,>  must  include  the 
followms  information  la)  The  names 
and  social  secuntv  ni:m,bers  of  tne 
employees  sampled;  (bl  the  number, 
duration,  and  resul's  of  each  of  the 
srimplfs  taken,  including  a  description 
of  the  rcr'fsent.a'n't  Sd.'r.piing 
praccdiJT  and  pquipTPn'  used  to 
determine  emi.:r\  ee  L'\;.)'js,.n'  where 
applicable:  (c)  a  de^,  r;f  '..jr,  o.'  r."" 
operation  involving  exposure  Ic  MD.'K 
which  is  being  monitored  and  the  date 
on  which  m.?nitonng  is  performed:  (d) 
the  type  of  respiratory  protective 
devices,  if  any,  worn  by  the  employee; 
and  (e)  a  description  of  the  sampling 
and  analyica!  methods  used,  and 
evidence  of  their  accuracy. 

The  Ck»inmittee's  reconunendation 
also  includes  a  provision  for  requiring 
the  employer  to  keep  an  accurate 
medical  r^co-d  for  each  empicyee 
subject  to  medjca!  surveillance.  Section 
8(c)  of  the  Act  authorizes  the 
promulgation  of  regulations  requiring 
any  employer  to  keep  such  records 
regarding  the  employer's  activities 
relating  to  the  Act  as  are  necessary  or 
appropiia'e  for  the  enforcement  of  the 
Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  illnesses.  The  Committee 
believps  thai  medical  records,  like 
exposure  monitoring  records,  are 
ti<acessary  and  appropriate  to  both  the 


enforcement  of  the  standard  and  the 
development  of  uifomiation  regarding 
the  causes  and  prevention  of  illness. 

The  employer  is  also  required  to  keep 
a  record  of  any  employees  medical 
removal  and  return  to  work  status. 

The  recommended  proposal  requires 
that  dll  records  required  to  be  kept  shall 
be  made  available  upon  request  to  the 
.As-sistant  Secretary  and  the  Director  of 
.NIOSH  for  examination  and  copying. 
.'Xccpss  to  these  records  is  necessary  for 
the  ajjenciea  to  monitor  compliance  with 
the  standard.  These  records  may  also 
contain  information  needed  by  the 
agencies  to  ca.TV  out  their  other 
statutory  responsibilities 

The  recommended  proposal  would 
also  provide  for  employpes,  former 
empUiyees,  and  their  designated 
representative  to  have  access  to 
mandated  records  upon  requist.  Secti<in 
81  ;.)(3)  of  ;.he  .Act  explicitly  provides 
empio>e<-'s  or  their  representatives" 
w;th  an  oppc'tuniiy  to  observe 
rr,oni!or;ng  and  to  have  access  to  the 
records  of  monitoring  and  exposures  to 
toxic  substances:  several  other 
provisions  of  the  .Act  conteraplHte  that 
employees  and  their  repre.sentatives  are 
entitled  to  play  an  active  role  ii;  the 
enforcement  of  the  Act. 

Access  to  exposure  and  medical 
records  by  employees,  designated 
repreaentatives.  and  OSHA  shall  be 
established  in  accordance  with  29  CKR 
1910.20.  By  its  terms,  it  applies  to 
records  required  by  specific  standards. 
such  as  this  MDA  standard,  as  well  as 
records  which  are  volimtahly  created  by 
employers.  In  general,  it  provides  for 
unrestricted  employee  and  designated 
representative  access  to  exposure 
records.  Access  to  medical  records  is 
also  provided  to  em|rioyees  and,  if  the 
employee  has  given  specific  written 
consent  to  the  employee's  designated 
representatives.  The  Committee 
recommends  that  unrestricted  access  to 
both  kinds  of  records  be  allowed.  bu4 
access  to  personally  identifiable  records 
is  made  subject  to  rules  of  agency 
practice  and  procedure  concerning 
OSHA  access  to  employee  medical 
records,  which  have  been  published  at 
29  CFR  1913.10.  An  extensive  discussion 
of  the  provisions  and  rationale  for 
§  1920.20  may  be  found  at  45  FR  35312; 
the  discussion  of  §  1913.10  may  be  found 
at  45  FR  35384. 

It  is  necessary  to  keep  records  for 
extended  periods  because  of  the  long 
latency  periods  commonly  observed  for 
carcinogens.  Cancer  often  cannot  be 
detected  until  20  or  more  years  after 
onset  of  exposure.  The  extended 
retention  period  is  therefore  needed  for 
two  purposes.  Diagnosis  of  disease  in 
employees  is  assisted  by  having  present 


and  past  exposure  data  as  well  as  the 
results  of  the  medical  exams.  Retaining 
records  for  extended  periods  also  makes 
it  possible  at  some  future  date  to  review 
the  adequacy  of  the  standard. 

The  time  periods  recommended  for 
retention  of  exposure  records  and 
medical  records  are  thirty  years,  and 
period  of  employment  plus  thirty  years, 
respectively.  These  retention  periods  are 
consistent  with  those  found  in  other 
OSHA  health  standards. 

The  recommended  proposal  would 
also  require  certain  employers  to  notify 
the  Director  in  writing  at  least  3  months 
prior  to  the  disposal  of  the  records. 
Section  1910.20(h)  also  contains 
requirements  regarding  the  transfer  of 
records. 

Paragraph  (o).  Observation  of 
Monitoring 

The  Committee  also  recommends  that 
OSHA  include  a  provision  for 
observation  of  exposure  monitoring. 
This  provision  is  in  accordance  with 
section  8(c)  of  the  OSH  Act  which 
requires  that  employers  provide 
employees  and  their  representatives 
with  the  opportunity  to  observe 
monitoring  of  employee  exposures  to 
toxic  substances  or  harmful  physical 
agents.  Any  observer  must  be  provided 
with  the  personal  protective  clothing 
and  equipment  that  is  required  to  be 
worn  by  the  employees  who  are  working 
in  the  area.  The  employer  is  required  to 
assure  the  use  of  such  clothing  and 
equipment  or  respirators  and  is 
responsible  for  requiring  that  the 
observer  complies  with  all  other 
applicable  safety  and  health  procedures. 

Paragraph  (p).  Effecdve  Dates 

The  Committee  did  not  establish  a 
section  for  effective  dales.  However,  the 
Committee  did  not  indicate  in  any  of  its 
feasibility  Hndings  that  any  specific  time 
would  be  needed  to  comply  with  the 
implementation  of  any  of  the 
recommendated  standards.  Thus  OS!  LA 
has  developed  its  effective  date  section 
based  on  the  feasibility  analysis 
recommended  by  the  Committee. 

Paragraph  (q).  Appendices 

Five  appendices  have  been  included 

at  the  end  of  this  proposed  standard. 
Appendices  A,  B,  C,  and  D  have  been 
included  primarily  for  purposes  of 
information.  None  of  the  state.mtnts 
contained  in  Appendices  A.  B,  C,  and  D 
should  be  construed  as  establishing  a 
mandatory  requirement  not  otherwise 
imposed  by  the  standard,  or  as 
detracting  from  an  obligation  which  the 
standard  does  impose.  However,  the 


p.f'Otocols  for  respiratory  fit  testing  in 
Appendix  E  are  mandatory. 

Appendix  A  contains  information  on 
the  description  and  exposure  levels  of 
MDA.  Also  provided  in  Appendix  A  is 
information  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment, 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  for  the 
observation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
precautions  for  the  safe  use.  handling, 
and  storage  of  MDA. 

Appendix  B  contains  "substance 
technical  guidelines"  for  MDA,  including 
physical  and  chemical  data,  spill  and 
leak  procedures,  including  waste 
disposal  methods,  and  other 
miscellaneous  precautions  for  the  safe 
handling  of  MDA. 

Appendix  C  contains  the  medical 
surveillance  guidelines  for  MDA. 
Included  in  these  guidelines  are  the 
description  of  the  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  ^fDA  exposure, 
information  on  the  treatment  of  acute 
toxic  effects,  and  surveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  condur.ting  the 
medical  surveillance  program  required 
by  paragraph  (m)  of  this  recommended 
standard. 

Appendix  D  gives  details  of  the 
recommended  sampling  and  analytical 
methods  for  use  in  monitoring  employee 
exposures  to  MDA. 

Appendix  E  gives  detailed  fit  testing 
procedures  that  are  to  be  followed  for 
qualitative  or  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
protocols  for  qualitative  and 
quantitative  fit  tests  are  outlined  in 
detail. 

All  the  Appendices  are  designed  to 
aid  the  employer  in  complying  with  the 
requirements  of  the  standard.  Paragraph 
(k)  of  this  proposed  standard  on  the 
'communication  of  MDA  hazards  to 
employees"  specifically  req'iires  that  the 
contents  of  the  standard  and 
Appendices  A  and  B  be  made  available 
to  aiTected  employees.  Infcr.mation 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 
affected  employees.  Appendix  C  also 
provides  information  needed  by  the 
physician  to  evaluate  the  results  of  the 
medical  examination. 

Paragraph  (r).  Start-Up  Dates. 

The  Committee  did  not  establish  a 
section  for  start  up  dates.  As  was  done 
for  effective  dates,  OSHA  based  its 
selection  of  start-up  dates  on  the 
feasibility  analysis  done  by  the 
Committee. 


B.  OSHA 's  Findings 

1.  General 

After  consideration  of  all  of  the 
Comimittee  8  recommendations,  OSHA 
agrees  that  the  Committee's 
recommended  standard  will 
significantly  reduce  the  carcinogenic 
and  toxicological  risk  to  workers 
exposed  from  inhalation  and  dermal 
exposure  to  MD.A.  Furthermore,  OSHA 
recognizes  as  did  the  Committee  that  all 
the  recommended  provisions 
complement  each  other  by  reducing 
exposure  from  both  the  dermal  and 
inhalation  routes.  Protection  of  workers 
requires  more  than  providing  protective 
equipment  to  prevent  dermal  contact  or 
implementing  engineering  controls  to 
prevent  inhalation.  Therefore,  the 
Committees  recommendations  contain 
additional  provisions  that  reduce 
worker  exposure  from  the  different 
exposure  routes.  These  provisions 
recommended  by  the  Committee  and 
now  proposed  by  OSIiA  are  similar  to 
those  promulgated  by  OSHA  for  other 
toxic  substances  but  have  been  tailored 
for  the  unique  characteristics  of  MDA. 

2.  Specific 

Paragraph  (a).  Scope  and  Application. 

OSHA  finds  the  Committee's 
recommicndations  regarding  the 
intended  coverage  of  their 
recommended  standard  acceptable  and 
thus  has  included  these  provisions  in 
this  NPR.M.  OSHA  also  agrees  with  the 
Committee's  decision  to  develop  a 
separate  standard  for  the  construction 
industry  and  OSHA  has  developed  a 
separate  NPRM  for  construction. 

Paragraph  (b).  Definitions 

Except  as  mentioned  below,  OSHA 
finds  the  Committee's  recommended 
definitions  to  be  appropriate  in  that  they 
are  either  found  in  other  OSHA 
standards,  e.g.,  "Director."  "Assistant 
Secretary,"  and  "Authorized  person"  or 
are  used  in  accordance  with  their 
meanings  in  general  industry.  OSHA  has 
included  these  definitions  in  its  NPRM. 

With  regard  to  the  Committee's 
definition  of  MDA,  however,  OSHA 
finds  a  narrower  definition  to  be 
appropriate.  At  52  FR  26875,  the 
Committee's  definition  includes  an 
exclusion  which  reads  as  follows:  "The 
definition  does  not  include  unreacted 
MDA,  physically  bound,  such  that  it  is 
incapable  of  releasing  MDA  into  the 
workplace  at  levels  greater  than  the 
action  level  or  posing  a  dermal 
absorption  hazard  ".  The  Committee's 
intent,  as  explained  at  52  FR  26858, 
however,  makes  no  mention  of  the 
emphasized  phrase  in  the  definition. 


Furthermore,  to  propose  such  a  broaa 
exclusion  would  require  additional 
rationale  to  what  was  recommended  by 
the  Committee.  It  would  create  an 
exemption  not  contemplated  by  the 
Committee  when  considering  the  Scope 
and  Application  section,  the  normal 
area  in  an  OSHA  health  standard  in 
which  to  consider  exemptions.  Looking 
to  the  recommended  exemptions  in  (a) 
(2)  and  (3)  it  is  clear  that  monitoring  is 
required  to  rely  on  the  former  and  a 
determination  of  incapability  of  release 
based  on  objective  data  is  required  in 
the  latter,  OSHA  believes  that  the 
definition  should  be  proposed  without 
the  qualifying  phrase  as  indicated  above 
in  order  for  the  proposal  to  be  internally 
consistent  and  in  order  to  afford  greater 
worker  protection. 

Paragraph  (c).  Permissible  exposure 
limits  (PELs). 

1,  Necessity  of  a  TWA  andaSTEL 
The  Committee  recommended  that  the 
employer  implement  engineering  and 
work  practice  controls  to  reduce 
airborne  exposure  of  MDA  to  a  10  ppb 
TWA  and  a  STEL  of  100  ppb.  OSHA 
examined  the  necessity  of  establishing 
these  PELs  since  most  of  the  exposure 
appeared  to  result  from  dermal  contact 
by  workers  with  MDA.  OSHA  finds  thai 
the  Committee's  recommendation  in  this 
instance,  directly  reduces  the  amount  of 
MDA  inhaled  as  well  as  the  amount 
available  for  deposition  and  ultimately 
absorption. 

OSHA  believes,  however,  as  did  the 
Committee,  that  all  of  the  provisions 
recommended  by  the  Committee  and 
now  proposed  by  OSHA  are  necessary 
to  protect  workers.  In  particular,  OSH.A 
believes  that  the  PELs  are  necessary 
components  of  the  proposed  standard 
for  the  following  reasons:  1.  The  risk 
from  inhalation,  in  itself  is  significant:  2 
Compliance  with  the  PELs  results  in  a 
cleaner  workplace  by  reducing  the 
amount  of  MDA  which  is  airborne  and 
likely  to  settle  on  worksurfaces  and 
thus,  available  for  dermal  deposition 
and  ultimately  absorption;  3.  MDA 
absorption  through  the  palms  was 
overestimated  by  the  Committee,  bat 
absorption  through  other  parts  of  the 
body  was  underestimated:  4.  The 
effectiveness  of  the  personal  protective 
equipment  is  not  quantitatively  defined 
with  certainty;  therefore,  assumptions 
were  made  by  the  Committee  regarding 
the  extent  to  which  the  personal 
protective  clothing  would  prevent 
dermal  contact.  Without  an 
understanding  of  the  assumptions,  the 
risk  estimates  recommended  by  the 
Committee  and  now  proposed  by  OSHA 
could  give  the  incorrect  appearance  that 
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use  of  gloves  provides  total  protection, 
and  thi-t  equally  effective  provisions 


and  available  for  deposition  and 
absorption  on  the  upper  body,  face, 
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high  estimates  for  several  reasons: 
There  were  no  monitoring  data 
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that  the  implementation  of  certain 
engineering  controls  did  have  the 
potential  to  reduce  dermal  exposure.  For 


Committee  assumed  that  once 
engineering  controls  were  implemented 
to  achieve  the  PEL,  many  of  which 
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the  contribution  which  "currently"  in 
place  engineering  controls  make  to 
aiding  in  the  reduction  of  upper  body 
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use  of  jzloves  provides  total  protection, 
and  th<*t  equally  effective  provisions 
such  a.  the  u»e  of  other  types  of 
personrtl  protective  equipment,  the  PEL 
and  training,  provide  minimal 
protection,  5.  Assumptions  made  by  the 
Committee  regarding  the  effectiveness 
of  personal  protective  equipment  are 
that  the  personal  protective  equipment 
would  be  used  in  a  clean  workplace 
with  enaineering  controls  for  mechanica! 
handling  of  MDA.  Therefore,  the 
personal  protective  equipment  would 
not  be  used  in  excessively  contaminated 
environments  which  would  tax  the 
ability  of  the  personal  protective 
equipment  to  prevent  dermal  contact;  6. 
Since  MDA  is  difficult  to  remove  from 
the  skin  aftpr  contact  takes  place,  the 
PEL  prijvisions,  which  decrease  the 
chance  that  personal  protective 
equipment  will  fail  and  the  other 
indu5'ri:il  provision  of  the  proposed 
standard,  are  necessary.  The.^e  reasons 
for  requiring  a  PEL  in  addition  to 
preventing  dermal  contact  with  MDA 
are  e.xp'.amed  in  more  detail  below: 

•  The  Committee  employed 
mathematical  models  to  estimate  cancer 
risk  using  ambient  sampling  data 
furnished  by  NIOSH,  EPA.  and  the  CMA 
which  indicated  that  worker  exposures 
were  in  the  range  of  50-70  prb  Based  on 
these  ddtd,  estimates  for  any  primary 
manufjctunng  operation  whert"  only 
inhalatuin  exposure  was  considered 
were  expected  to  produce  1-C  rancers 
per  1000  L'xposed  workers  over  a 
working  lifetime.  When  both  inhalation 
and  derma!  exposure  were  considered, 
the  resultant  nsks  were  6-7  per  1000 
exposed  workers  In  secondary 
operations,  inhalation  exposures  of 
approximately  50  ppb  were  uspd  and  the 
risks  w'*.'e  estimated  as  1  pt-r  ^OO0 
workers  exposed.  When  d»"r m. 
exposure  was  considered  'h  ■  risks  were 
escaldted  to  30  ptr  1000  exposed 
workrrs.  .Although  the  nsks  resulting 
only  f.'-'jm  df-rmaJ  ?\posure  are  higher 
than  those  from  inhalation  exposure,  the 
Comirittee  deter:-.ined  that  a 
considtrable  nsk  resulted  solely  from 
inhalation  exposur*- 

•  Ttie  CofTimittfe  noted  that  since  the 
init:atK;n  of  regul.-.'ory  acti\nty  worker 
f;«.pt>sa.-t'  has  been  reduced  from  those 
levels  reported  early  by  NIOSH,  EPA, 
and  C}  W.  The  reductions  in  exposure 
were  Iht  result  cf  the  implementation  of 
,;ngin»  -ring  controls  and  work  practices. 
As  a  '  ?^lt  of  this  observation  the 
ComT.  ".•je  m.idp  a  series  of 
assumptions  regarding  ambient  and 
derm.ni  exposure.  The  Committee 
assumed  that  as  ndd;tinnal  engineering 
controls  were  in:pleniented  snd  the  PElLs 
institutsd.  the  amount  of  MD.'\  in  the  air 


and  available  for  deposition  and 
absorption  on  the  upper  body,  face, 
hands,  neck,  head,  and  forearms  would 
be  propontionately  reduced.  Smcp  the 
deposition  rates  are  a  function  of  the 
amount  of  MUA  in  the  air,  the 
Comniittpe  recommended  that  PELs  be 
set  to  minimize  dermal  deposition 
resulting  from  fall  out  of  MDA  from  the 
a.r  .Although  it  may  appear  from 
observation  of  the  nsk  tables 
recommended  by  the  Committee  and 
now  proposed  by  OSHA  that 
establishing  PELs  makes  a  small 
contribution  to  the  reduction  of  nsk  and 
the  quantifiable  benefits,  this  is  not  the 
case  Red'inng  airborne  concentrations 
of  MDA  hIso  -educes  deposition 
potential  Without  establishing  PELs. 
there  would  be  no  reason  for  the 
employer  to  maintain  ambient 
concentrations  even  at  the  currently 
reported  levels  (which  range  from  1-41 
ppb)  Fmployers  may  relax  the  use  of 
engineering  controls  and  airborne 
exposures  may  return  to  past  reported 
levels,  and  the  risk  expected  from 
dermal  deposition  and  absorption  would 
be  eschlated  Thus,  the  Committee 
believed  that  PELs  were  necessary  to 
en^Lire  that  an  employee's  cumulative 
exposure  (dermal  and  inhaiationl  was 
reduced  to  a  level  which  the  C^ommittee 
behe\ea  prfxiuced  an  acceptable  risk. 

•  The  Committee's  finding  that  most 
of  the  dermal  exposure  came  from 
absorption  of  MD.A  through  »he  palm  is 
due.  m  part,  to  the  assump'ion  that  no 
derrr.al  exposure  occurs  tt;  the  lower 
body  The  Com.mittee  only  estimated  the 
nsk  expected  from  upper  body 
exposure.  If  the  total  body  surface  area 
was  used  in  making  risk  estimates,  the 
contributions  from  dermal  exposure 
from  all  body  portions  except  for  the 
palms  would  be  approximately  double 
that  estimated  by  the  Committee.  The 
Committee,  however,  lacked  lower  body 
deposition  and  absorption  data  and 
preferred  to  be  conservative  and  only 
estimated  risk  resulting  from  upper  body 
dermal  exposure.  Thus,  when  making 
comparisoM  of  the  benefits  expected 
from  reducing  dermal  contact  with  the 
upper  body,  neck,  face.  head,  and 
forearms  and  reducing  dermal  contact 
through  the  palms,  it  should  be  noted 
that  the  calculated  risks  resulting  from 
body  parts  except  for  the  palm  have 
been  underesbmated. 

The  Committee  made  conservative 
assumptions  regarding  exposure  through 
the  palm  which  result  in  overestimates 
of  the  absorption  by  the  palm.  The 
Committee  relied  on  the  data  generated 
by  Boeninger  (Ex.  1.  250)  in  estimating 
dermal  dose  through  the  palm.  These 
data  are  considered  "worst  case"  or 


high  estimates  for  several  reasons; 
There  were  no  monitoring  data 
describing  present  day  dermal  exposure 
in  the  eleven  industry  sectors  reviewed 
Consequently,  baseline  data  for  dermal 
exposure  through  the  palm  wee 
assumed  to  be  the  same  as  that  reported 
by  Boeninger  even  though  these  were 
data  which  probably  overestimate 
exjKJSure.  The  Committee  would  have 
preferred  to  have  recent  derm.al 
exposure  consistent  with  recent 
inhalation  data  used  in  the  benefit 
assessment;  no  consideration  was  given 
to  the  effect  implementing  engineering 
controls  would  have  on  controlling 
dermal  exposure  through  the  pain.,  and 
Estimates  are  based  on  using  flak'j, 
powder,  or  granular  forms  of  MDA  and 
these  estimates  were  considered 
applicable  to  the  handling  of  liquid 
forms  of  MDA. 

In  addition,  the  Committee  was 
unable  to  estimate  current  palm 
exposure  for  the  eleven  industry  sectors. 
None  of  the  respondents  in  the  Heiden 
survey,  nor  in  the  ICF  site  visits  had 
done  dermal  monitoring  for  the  palms. 
Since  there  were  no  monitoring  data,  the 
Committee  was  unable  to  develop 
baseline  exposure  estimates  for  any  of 
the  eleven  industry  sectors.  The 
Committee  attempted  to  assess  the 
actual  "current"  use  of  gloves  in  the 
eleven  indu.etry  sectors  analyzed.  For 
example,  the  Committee  examined  the 
Heiden  Associates'  questionnaire 
regarding  current  use  of  gloves  by  the 
eleven  industry  sectors  and  found  that 
in  a  few  of  the  sectors,  workers  were 
now  required  to  wear  butyl  gloves 
rather  than  cloth  gloves.  However,  the 
Committee  found  that  in  many  of  the 
sectors  cloth  gloves  were  still  being 
worn.  Thus,  the  Committee  felt  it 
reasonable  to  assume  that  the  palm 
exposures  reported  by  Boeninger  were 
adequate  to  justify  its  recommended 
standard.  The  Committee  recognized 
that  changes  in  the  use  of  gloves  to 
those  that  prevent  skin  contact  with 
MDA  would  result  in  lower  palm 
exposures  than  those  reported  by 
Boeninger  It  is  for  these  reasons  that 
the  Committee  assumed  these  estimates 
to  be  "worst  case"  exposures  which 
overestimate  MD.A  exposure  to  the 
palm. 

Furthermore,  while  the  Committee 
was  able  to  assess  the  effect  which  the 
implementation  of  engineering  controls 
had  made  on  reducing  the  ambient 
exposure  levels  in  the  eleven  sectors 
surveyed,  the  Committee  found  it 
difficult  to  assess  the  effect  which  the 
implementation  of  engineering  controls 
had  made  on  reducing  dermal  ex.posure. 
The  Committee  however,  was  aware 


that  the  implementation  of  certain 

engineering  controls  did  have  the 
potential  to  reduce  dermal  expo.surc.  For 
example,  m.any  of  the  firms  responding 
to  the  Heiden  survey  indicated  that 
many  of  the  engineering  controls 
"currently  in  place"  consisted  of 
m.echdnical  handling  devices  which 
replaced  the  manual  handling  of  NfDA 
by  the  workers.  None  of  these  firms. 
now  using  mechanical  handling  devices, 
however,  had  done  any  dermal 
monitoring  thus  the  Committee  had  to 
rely  on  exposure  data  collected  from 
establishments  where  manual  handling 
rather  than  mechanical  handling  was 
done.  It  could  reasonably  be  assumed 
that  dermal  exposure  through  the  palm 
would  be  reduced  if  MDA  were 
mechanically  handled  rather  than 
manually  handled.  Yet,  without  the 
monitoring  data  from  operations  where 
mechanical  handling  systems  had  been 
installed,  the  Committee  relied  on  data 
acquired  through  monitoring  of  manual 
handling  operations.  Thus,  it  is  safe  to 
say  that  the  effectiveness  that 
mechanical  handling  devices  have  on 
reducing  dermal  exposure  through  the 
palm  has  not  been  adequately  asse.ssed. 

In  continuing  its  analysis,  the 
Committee  attempted  to  determine  what 
tvpes  of  MDA  were  presently  be'ng  used 
by  the  eleven  industry'  sectors  Based  on 
responses  to  the  Heiden  survey,  the 
ConimiMee  noted  that  approximately 
y&%  of  the  respondents  were  now  using 
liquid  forms  of  MDA  rather  than 
powder,  flake,  or  granules.  Once  again, 
because  data  were  lacking  concerning 
exposures  resulting  fro.m  worke.-s 
handling  li;;uids,  the  Comini»tee  agreed 
to  use  the  estimates  provided  by 
Boeninger.  but  recognized  that  these 
represent  "worst  case"  or  high 
estimates 

While  OSHA  agrees  tF»al  these  data 
may  represent  "worst  cbf^"  estimates. 
OSKA  recognizes  that  this  is  the  "best 
avdilpble"  evidence  and  as  such  has 
iacorporated  these  data  into  the  benefit 
analysis  done  by  the  Agency. 

•  The  effec'iveness  of  different  types 
cf  personal  protective  equipment  is  not 
defined  with  certainty  The  Committee 
needed  to  make  simplifying 
assumptions.  First,  the  Committee 
assumed  that  there  was  no  personal 
protective  equipment  for  the  upper  body, 
head,  neck  and  forearms  which  would 
prevent  totally  dermal  absorption.  The 
Committee  reccgnircd  that  to  achieve 
"no  dermal  exposure"  through  the  upper 
body  workers  would  be  required  to 
wear  space  suits.  This,  the  Committee 
felt,  would  impede  their  ability  to  work 
safely  and  as  such  was  considered  not 
feapible.  On  the  other  hand,  the 


Committee  assumed  that  once 
engineerins  controls  were  implemented 
to  achieve  the  PEL.  many  of  which 
require  mechanical  rather  than  manual 
handling  of  MDA.  it  was  feasible  to 
prevent  absorption  through  the  palms  by 
using  gloves.  The  Committee  made  the 
assumption  that  gloves  can  provide 
100%  protection  although  it  recognized 
that  there  are  no  standards  which  can 
assure  100%  effectiveness  Qualitative 
aids,  such  as  visual  monitoring  of  areas 
covered  by  protective  equipment  to  look 
for  MDA-produced  yellow  staining  of 
the  skin  v^ere  recommended  by  the 
Committee  to  provide  some  assurance  of 
the  effective  use  of  this  type  of  personal 
protective  equipment.  Nonetheless, 
since  gloves  do  exist  which  a:  e 
impervious  to  MD.A  and,  if  worn 
properly,  can  prevent  dermal  contact 
through  the  palms,  the  Committee 
assumed  lOO"*  effectiveness  when 
gloves  are  worn.  Based  on  these 
assumptions,  the  benefits  were 
computed.  Since  exposure  through  the 
palms  was  assumed  to  be  totally 
preventable  through  the  use  of  personal 
protective  equipment,  and  dermal 
absorption  for  upper  body  parts  was 
not,  the  greatest  benefit  estimates 
appear  to  come  from  preventing  palm 
exposure. 

OSHA  noies  that  these  assumptions 
resul*  in  an  underestimate  of  the 
benefits  achievable  through  preventing 
upper  body  absorption.  OSliA  believes 
that  the  use  of  personal  protective 
equipm.ent  required  by  this  standard  will 
prevent  substantial  upper  body 
absorption.  OSHA,  however,  recognizes 
that  many  of  the  assumptions  which  the 
Committee  relied  upon  represent  good 
judgements  based  on  the  available  data. 
Thus.  OSHA  concurs  with  the 
assumption  that  upper  body  absorption 
will  not  be  totally  prevented  by  the  use 
of  personal  protective  equipment  and 
that  estimates  of  risk  should  include  the 
contributions  made  by  these  exposures. 
Furthermore,  OSH.A  agrees  that 
establishing  standards  which  reduce  the 
total  exposure  of  workers  through  the 
implementation  of  both  a  PEL  and  the 
industrial  hygiene  provisions  will  reduce 
the  hazards  associated  with  upper  body 
denT»a!  absorption  to  the  extent  feasible. 

•  In  the  estimates  of  the  amount  of 
MDA  absorbed  through  the  palm  the 
Committee  used  the  exposure  esUraates 
provided  by  Boeingen  contributions 
which  "currently"  in  place  engineering 
controls  make  to  preventing  palm 
exposure  were  not  considered. 
However,  when  estimating  the  amount 
of  MD.A  absorbed  by  the  upper  body. 
the  Committee  reduced  the  upper  body 
deposition  by  a  scaling  factor  to  reflect 


the  contribution  which  "currently"  in 
place  engineering  controls  make  to 
aiding  in  the  reduction  of  upper  body 
deposition.  In  addition,  the  Committee 
did  not  try  to  quantify  the  effect  that 
reducing  the  PEL  to  10  ppb  would  have 
on  palm  exposure,  although  the 
Committee's  feasibility 
recommendations  for  many  of  the 
eleven  industry  sectors  include 
automated  material  handling. 

•  As  previously  stated,  the  most 
confounding  factor  associated  with 
exposure  to  MDA  is  that  it  is  not  easily 
removed  from  the  skin:  The  record 
evidence  indicates  that  washing  tvith 
soap  and  water  only  removes  50%  of  the 
material  deposited  on  the  skin. 
Considering  that  it  takes  approximately 
48  hours  for  MDA  deposited  on  the  skin 
to  be  cleared  from  the  body  and  that 
only  50%  of  the  material  deposited  on 
the  skin  can  be  removed,  it  was  the 
Committee's  position  that  dermal 
absorption  should  be  reduced  to  the 
extent  feasible  regardless  of  the  source 
of  such  exposure.  Thus,  this  finding 
further  supported  the  Committee  a 
recommendation  that  dermal  exposure 
should  be  prevented  to  the  extent 
feasible. 

In  summary.  OSHA  agrees  with  the 
Committees  recommendation  that 
inhalation  and  dermal  exposure  must  be 
reduced  to  the  extent  feasible.  Further, 
OSHA  recognizes  the  relationship  which 
exists  between  dermal  deposition  and 
the  PELs  and  agrees  that  a  combination 
of  engineering  controls  and  work 
practices  along  with  stringent  standard 
provisions  restricting  dermal  contact  are 
needed  to  assure  that  employees  are 
protected  from  the  effects  of 
occupational  exposure  to  MDA,  OSHA 
also  agrees  that  the  cumulative  risk 
posed  by  both  inhalation  and  derma! 
conlac*  with  MD.A  is  significant  and  that 
a  10  ppb  TWA.  a  100  ppb  STEL  and  the 
stringent  standard  provisions  being 
proposed  will  reduce  the  risk. 
Furthermore,  OSHA  believes  as  did  the 
Committee  that  most  of  the  provisions 
including  the  use  of  peisonal  protective 
equipment,  hygiene  f.5cili»:es.  exposure 
monitoring,  regulated  areas,  medical 
surveillance,  employee  training,  and 
hazard  communication  all  have  be^n 
designed  to  reduce  the  carcinogenic  and 
toxicological  risk  posed  from  inhalation 
and  dermal  exposure  to  MDA.  OSH.A 
also  believes  as  did  the  Committee  Lhat 
the  interrelationship  between  the 
provisions  is  so  significant  lhat  it  is 
really  not  possible  to  quantify  the 
contributions  to  the  reduction  of  risk 
expected  from  each  provision 
separately.  For  example,  the  use  of 
engineering  controls  and  work  practices 
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not  feasible,  or  have  not  yet  been 
installed. 

Paragraph  (h).  Respiratory  Protection 


Paragraph  (m).  Medical  Surveillance 

OSHA  reviewed  the  recommendatioas 
made  by  the  Committee  regarding 
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results  in  a  clean  workplace  which 
minimizes  the  reentrainmert  of  NfDA 
Into  the  air  and  aids  m  reducing  the 
potential  for  skin  contact  by  minimizing 
the  accumulation  of  MDA  on  work 
surfaces.  The  recommended 
housekeeping?  provision  requires,  in  part, 
that  all  surfaces  be  maintained  as  free 
as  practicable  of  visible  accumulations 
of  MDA.  This  provision  will  directly 
result  in  reduced  dermal  contact  contact 
and  will  also  reduce  the  possibility  of 
reentrainment  into  the  a;r.  In  addition, 
OSHA  recosnizes  that  the  true 
contribution  which  engineering  controls 
and  work  practices  make  in  reducing 
this  risk  have  not  been  totally 
quantified  Yet.  the  cost  associated  with 
iry.plementing  the  enjjineenng  and  work 
pructice  portions  of  the  standards 
recommended  by  the  Committee  and 
now  proposed  by  OSHA  reflect  only  2% 
of  the  total  compliance  costs. 

12)  Determining  a  STEL  The 
Committee  relied  primarily  on  the 
Kopelman  et  a!  data  in  determining  the 
appropriate  STEL.  While  these 
computations  m.ay  provide  some 
guidance  in  establishing  a  STEL,  it 
should  be  remembered  that  the  series  of 
assumiptions  which  were  made  to 
construct  these  hypothetical  doses  are 
frausht  with  probiems.  It  is  impossible 
t.)  prec  isely  determine  from  the 
d\  .iilable  data  what  if  ary  ambient  level 
v\o'.;Id  ens;;re  a  worker  occupationally 
exposed  to  MD.A  that  exposure  would 
not  result  in  clinical  or  subclinical 
findings  of  disease  resulting  from 
exposure.  Further,  it  is  impossible  at  this 
point  to  determine  how  much  MDA  must 
be  deposited  on  the  skin  to  produce 
clinical  signs  or  symptoms  of  exposure 
or  to  induce  changes  in  liver  fimction. 

OSHA's  decision  to  accept  the  100 
ppb  STEL  recommended  by  the 
Committee  was  based  largely  on  the 
data  collected  through  the  survey  done 
by  Heiden  Associates  which  indicated 
that  workers  who  were  exposed  at  the 
current  ACGIH  limit  of  100  ppb  had  not 
reported  any  clinical  evidence  of 
hepatitis  or  lost  work  days  resulting 
from  MDA  exposure  at  these  levels. 
OSHA  notes  that  the  data  provided  by 
Heiden  Associates  did  not  address  the 
additive  effect  dermal  exposure  had  on 
tliis  worker  population  nor  did  the 
survey  find  that  all  the  reporting 
workers  were  equipped  with  personal 
protective  equipment  which  would 
prevent  dermal  contact  with  MDA. 

While  OSHA  may  believe  that  a  STEL 
of  100  ppb  may  prevent  the  clinical 
observation  of  disease.  OSHA  finds  no 
evidence  th^t  occupational  exposure  to 
the  SIT.L  of  100  ppb  may  not  result  in 
changes  in  liver  function  in  exposed 


workers.  OSHA  believes,  however,  that 
the  medical  surveillance  provisions 
along  with  the  hygiene  and  personal 
protective  provisions  will  help  to  assure 
the  effectiveness  of  this  proposed  STEL. 

OSHA  also  finds  convincing  the 
Committee's  argument  that  the 
implementation  of  a  STEL  will  further 
reduce  the  carcinogenic  risk  posed  by 
occupational  exposure  to  MDA. 

OSHA  accepts  the  Committee's 
conclusion  that  this  STEL  is  feasible  and 
believes  that  the  engineering  controls 
needed  to  achieve  a  10  ppb  TW'A  will 
also  achieve  the  100  ppb  STEL. 

OSHA  recognizes  that  while  a  STEL 
of  100  ppb  is  expected  to  keep  the 
majority  of  exposed  workers  from 
developing  the  clinical  signs  and 
symptoms  of  acute  exposure  to  MDA, 
acute  exposure  still  might  result  in 
biological  compromise  or  alteration  of 
organ  function.  Moreover,  OSHA  is 
concerned  with  individuals  who  are 
more  susceptible  to  exposure  and 
subsequent  disease.  OSHA  agrees  with 
the  Committee's  recommendation  and 
also  proposes  that  a  comprehensive 
medical  surveillance  program  with 
sophisticated  biological  screening  tools 
such  as  liver  function  testing  be  used  to 
detect  the  early  development  of  disease 
in  exposed  workers  before  the  more 
advanced  clinical  manifestation  of 
disease  become  apparent. 

Paragraph  (d).  Emergency  Situation 

OSHA  based  its  NPRM  on  the 
Committee's  recommendation.  OSHA 
finds  the  Committee's  recommendation 
to  be  appropriate  for  exposure  to  MDA. 
OSHA,  like  the  Committee,  recognizes 
that  employees  exposed  to  MDA  in  an 
emergency  situation  are  at  potential  risk 
of  death  from  acute  liver  intoxication. 
Thus,  OSHA  agrees  that  requiring 
written  plans  and  methods  to  alert 
employees  is  needed. 

Paragraph  (e).  Exposure  Monitoring 

OSHA  agrees  with  the  Committee's 
recommendations  for  exposure 
monitoring.  OSHA  also  finds  significant 
the  Committee's  recommendations  that 
visual  monitoring  be  included.  OSHA 
recognizes  that  visual  monitoring  can 
provide  the  employer  with  an  instant 
determination  that  personal  protective 
clothing  has  lost  its  effectiveness.  OSHA 
also  recognizes  that  visual  monitoring  of 
all  potentially  exposed  body  parts  may 
not  be  feasible.  OSHA  believes  that  the 
employer  will  be  able  to  implement  this 
provision  to  the  extent  feasible  and  that 
this  provision  will  greatly  aid  the 
employer  in  assuring  that  employers  are 
not  being  exposed,  dermally.  to  MDA. 

OSHA  has  clarified  the  regulatory 
language  recommended  by  the 


Com.mittee  with  respect  to  monitoring 
for  the  STEL.  In  the  Committee's 
rationale,  it  is  clear  that  monitoring  for 
the  PELs  was  intended  and  that  this 
monitoring  would  occur  accordingly:  (1) 
Where  exposure  mieasurements  are 
determined  to  be  above  the  permissible 
exposure  limits  (includes  both  the  TWA 
and  the  STEL),  the  employer  is  required 
to  monitor  every  3  months;  (2)  where 
exposure  measurements  are  above  the 
action  level  but  at  or  below  the  PELs 
(includes  both  the  TWA  and  the  STEL), 
monitoring  is  required  only  at  6  month 
intervals,  (3)  w^here  exposure 
measurements  are  below  the  action 
level,  monitoring  is  not  required  unless 
there  is  some  change  that  suggests  that 
work  place  conditions  might  have 
changed.  The  language  in  the  regulatory 
text  has  been  changed  to  reflect  the 
rationale  offered  by  the  Committee 
OSiL^  agrees  that  if  a  STEL  is  being 
recommended  that  some  monitoring 
scenario  to  determine  compliance  must 
also  be  recommended  and  has  been 
proposed  accordingly. 

Paragraph  (f)  Regulated  Areas 

OSH.-\  has  reviewed  the  Committee's 
recommendations  for  establishing 
regulated  areas  and  finds  that  the  tiering 
of  this  standard  provision  is  acceptable. 
In  fact,  OSH.A  recognizes  that  the 
Committee  took  considerable  effort  in 
developing  this  provision.  It  was 
difficult  to  develop  the  concept  of 
establishing  regulated  areas  which 
would  restrict  inadvertent  exposure  to 
unaffected  workers  to  liquid  mixtures  of 
MDA.  Traditionally,  OSH.A  establishes 
regulated  areas  primarily  where  the 
PELs  are  exceeded.  Establishing 
reasonable  barriers  for  areas  where  only 
hquid  mixtures  are  found  poses 
somewhat  of  a  problem,  however, 
OSHA  believes  that  the  regulatory  text 
recommended  by  the  Committee  and 
now  proposed  by  OSHA  will  allow  the 
employer  to  reasonably  make  the 
necessary  determinations.  OSHA  did 
notice  that  there  was  some  redundancy 
in  the  drafting  of  the  Committee's 
regulatory  text  and  this  has  been 
corrected. 

Paragraph  (g).  Methods  of  Compliance. 

OSHA  has  adopted  and  included  the 
Committee's  recommendations 
regarding  methods  of  compliance  in  its 
NPRM.  OSHA  finds  that  the  Committee 
relied  heavily  on  OSHA's  policy  to 
require  feasible  engineering  and  work 
practice  controls  to  prevent  excessive 
employees  exposures  and  to  rely  on 
respirators  only  as  an  alternative  when 
these  other  methods  are  not  adequate. 


not  feasible,  or  have  not  yet  been 
installed. 

Paragraph  (h).  Respiratory  Protection 

OSHA  has  adopted  the  Committee's 

recommendations  regarding  respiratorv 
protection  and  has  included  these 
recommendations  in  its  iVPRM.  OSHA 
also  agrees  with  the  Com.mittee 
recommendation  that  if  OSHA  does 
modify  J  1910-134  that  the  respiratory 
section  of  this  MD.'\  regulation  should 
reflect  these  modifications  When 
§  1910.134  is  modified.  OSHA  will 
amend  the  respiratory  section  found  in 
this  proposed  regulaUon  accordingly. 

Paragraph  (i)  Protective  Work  Clothing 

and  Equipment 

OSi-L\  has  proposed  the  Commi'tees 
recommendation  for  this  paragraph  wtth 
only  nunor  changes  to  eliminate 
.'•cdandancy  in  the  text. 

Paragraph  (j).  Hygiene  Facilities  and 
Practices 

OSHA  accepts  the  Committee's 
recom.mendations  for  this  paragraph  and 
has  included  them  in  its  NPRM.  OSHA 
did  correct  an  inconsistency  in  this 
section.  The  Committee  recomimended 
that  employees  be  required  to  take 
showers  at  or  above  the  action  level. 
The  language  requiring  change  rooms 
was  somiBwhaf  inconsistent  with  the 
Committee's  intent  for  showering 
provisions,  thus  OSHA  changed  the 
change  room  provision  to  correct  this 
inconsistency.  The  change  ream 
provision  proposed  by  OSR\  reqmres 
"the  employer  to  provide  clean  change 
rooms  for  employees,  who  miast  wear 
protective  clothing,  or  must  use 
protective  equipment  because  of  their 
exposure  to  MDA." 

Paragraph  (k).  Communication  cf 
Hazards  to  Employees 

OSHA  accepts  the  Committee's 
recommendations  for  this  paragraph 
except  that  OSHA  has  r-jmoved  what  is 
perceived  as  a  redundancy.  The 
Commiltet'  recommended  the  use  of 
"suspect  cancer  hazard"  and  "may 
cause  cancer"  both  in  the  signs  and 
labelling  requirements.  OSHA  believes 
that  only  one  of  these  terms  is  necessary 
and  will  mclude  the  term  "may  cause 
cancer"  in  its  signs  and  labelling 
requirements. 

Paragraph  (1).  Housekeeping 

OSHA  reviewed  the  Committee's 
recommendations  for  this  paragraph  and 
has  based  its  housekeeping  provisions 
on  the  Comimittee's  recommendations. 


Paragraph  (m).  Medical  Surveillance 

OSIIA  reviewed  the  recommendatioas 
made  by  the  Committee  regarding 
medical  surveillance  and  has,  for  the 
most  part,  used  these  recommendations 
in  paragraph  [ml  of  its  NPRM.  Clearly, 
there  is  a  need  for  medical  surveillance. 
First,  while  the  recommended  standard 
now  proposed  by  OSliA  is  anticipated 
to  be  adequate  to  prevent  employees 
being  adversely  affected  as  a  result  of 
occupational  exposure  to  MDA,  OSHA 
finds  it  impossible  to  precisely 
determine  from  the  available  data  what 
if  any  ambient  level  would  ensure  a 
worker  occupationally  exposed  to  MDA 
that  exposure  would  not  result  in 
clinical  or  subclinical  findings  of 
disease.  Further,  it  is  impossible  at  this 
time  to  determine  how  much  MDA  must 
be  deposited  on  the  skin  to  produce 
clinical  signs  or  svmptoms  of  exposure 
or  to  induce  cnanges  in  liver  fijnction. 
Thus,  while  OSHA  mav  believe  that  a 
STEL  of  lOO  ppb  and  a  TWA  of  10  ppb 
may  prevent  the  clinical  observation  of 
disease,  OSHA  finds  no  evidence  that 
occupational  exposure  to  these  PELs 
may  not  result  in  changes  in  liver 
function,  a  subtle  indicator  of  disease,  in 
exposed  workers  and  it  :s  fsir  •h-'ic 
reasons  that  OSIL^  has  p;rop:).s-'fi,  h 
comprehensue  medical  surveillance 
program  OSHA  also  believes  that  the 
medical  surveillance  provisions  along 
with  the  hygiene  and  personal 
protective  provisions  will  help  to  assure 
the  effectiveness  of  these  proposed 
PELs. 

Second,  even  if  the  PELs  were 
sufficiently  protective,  OSHA  believes 
that  the  medical  surveillance  program  is 
also  part  of  this  standard's 
comprehensive  appro.Tch  to  prevention 
of  MDA  related  diseases.  Its  purpose  is 
to  supplem,ent  the  standard's  primary 
mechanisms  of  disease  prevention,  the 
elimination  or  reduction  of  airborne 
concentrations  of  MDA  and  sources  of 
dermal  exposure,  by  facilitating  the 
early  detection  of  medical  effects 
associated  with  exposure  to  MDA. 
Control  of  MDA  exposure  below  the 
TWA  and  STEL  and  the  prevention  of 
dermal  contact  will  protect  most 
workers  from  the  adverse  effects  of 
MDA  exposure,  but  may  not  be 
satisfactory  to  protect  individual 
workers  (1)  from  the  carcinogenic 
potential  posed  by  MDA.  (2)  from  the 
hcpatotoxic  effects  of  exposure  to  MDA, 

(3)  who  have  additional  uncontrolled 
sources  of  MDA  exposure  or  exposure 
to  liver  toxins  (eg.,  non-occupational), 

(4)  who  exhibit  abnormal  variation  in 
MDA  absorption  rates,  or  (5)  who  have 
specific  medical  conditions  which  could 
be  aggravated  by  MDA  exposure  (liver 


disease).  In  additioa  contiol  systems 
may  fail  or  hygiene  and  respirator 
programs  may  be  inadequate,  and 
periodic  medical  surveUlance  of 
individual  workers  may  help  detect 
those  failures 

Third,  while  human  data  indicate  that 
clinical  signs  and  symptoms  of  disease 
appear  to  be  reversible,  there  ere  no 
data  which  describe  the  effect  that 
chronic  low  dosing  or  acute  dosing  will 
have  on  target  organs.  The  only 
screening  tool  which  is  capable  of 
detecting  changes  in  biological 
processes  prior  to  the  manifestation  of 
the  disease  (evidenced  by  clinical  signs 
and  symptoms)  is  the  liver  function  test. 
Liver  function  testing,  while  a  screeninfi 
tool  for  detecting  abnormalities,  is  also  a 
sensitive  indicator  of  the  biological 
decay  of  the  liver.  The  question  of  what 
effect  continued  exposure  will  have  on 
the  cell  repair  or  cell  reproductive 
capabilities  is  not  known  with 
certainity.  Given  the  severity  of  tlie 
disease  and  the  fact  that  changes  in 
liver  function  are  often  times  indications 
of  disease  rather  than  of  the  incipiation 
of  disease,  the  implementation  of  a 
medical  surveillance  program  is 
warranted. 

OSHA  believes  that  the  use  of  the 
liver  function  test  is  an  indicator  of 
these  subtle  changes  in  liver  function 
and  that  these  tests  can  be  used  to 
indicate  that  adverse  effects  from  MDA 
exposure  have  occurred.  It  was  the 
Committee's  opinion  that  a  qualified 
physician  equipped  with  the  baseline 
data  on  a  particular  woriter  would  be 
able  to  determine  what  is  normal  or 
abnormal.  Local  laboratories  provide 
statistical  variations  for  baseline  liver 
function  testing  and  a  physician  armed 
with  the  employee  specific  data  could 
make  the  proper  dia^osis.  OSHA  finds 
that  the  liver  function  test  is  presently 
the  best  indicator  of  MDA  induced 
hepatotoxicity. 

Fourth,  OSHA  is  concerned  with  the 
Committee's  seeming  failure  to 
recommend  sensitive  detection  testing 
for  bladder  cancer,  since  the  Committee 
clearly  felt  that  a  reduction  of  the 
carcinogenic  risk  posed  by  MDA  wds 
essential.  In  fact,  originally  OSH,\'s 
considerations  for  medical  surveillance 
included  cytology  testing  to  detect 
bladder  cancer.  The  Committee  was 
reluctant  to  recommend  cytology  testing 
because  of  the  negati-.  e  reports  on  the 
sensitivity  of  the  testing  procedures. 
Also  this  testing  was  extremely  costly 
and  verj'  worker  invasive.  More 
recently,  however,  a  bladder  cancer  test 
requiring  only  the  examination  of  the 
cells  found  in  the  urine  for  genetic 
change  in  order  to  determine  if  bladder 
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cancer  has  developed  has  been  utilitzed 
This  testing  is  less  invasive  than  older 
technologies  and  if  at  all  accurate  could 
effectively  be  used. 

OSHA  is  unable  to  make  findings 
regarding  the  applicability  of  using 
bladder  cancer  testing.  OSHA  does  nc ' 
propose  bladder  cancer  testing  in  its 
N'PRM  but  would  ask  for  public 
comment  concerning  the 
appropriateness  of  requiring  such 
testing.  OSHA  also  agrees  with  the 
Committee's  rationale  that  a  properly 
functioning  medical  surveillance 
program,  even  without  requiring  specific 
cancer  testing,  will  nonetheless  provide 
some  early  cancer  detection  as  a  result 
of  the  routine  examinations 
requirements.  In  addition,  these  routine 
examinations  will  also  provide  for 
detection  of  other  conditions  which 
might  be  aggravated  as  a  result  of  MD.-\ 
exposure. 

Finally,  the  Secretary's  authority  to 
require  medical  surveillance  in  this 
proposed  standard  is  supported  by 
section  6(b)(7)  of  the  Act,  which  reads  in 
pertinent  part: 

In  addition.  wher«  appropriate,  any  such 
standard  shall  prescribe  the  type  and 
frequency  of  medical  examinations  or  other 
tests  which  shall  be  made  available,  by  the 
employer  or  at  hiS  cost,  to  employees 
exposed  to  such  hazards  m  order  to  most 
effectively  determine  whether  the  health  of 
such  employees  is  adversely  affected  by  such 
exposure 

Addition  statutory  support  is  found  in 
the  general  rulemaking  authority  granted 
in  section  8fgl(2)  of  the  Act.  This  section 
empowers  the  secretary  "to  prescribe 
such  Piles  and  regulations  as  he  may 
deem  necessary  to  carry  out  (his) 
responsibilities  under  the  Act' — in  this 
case  as  part  of,  or  ancillary  to.  a  section 
6(b)  standard.  The  Secretar>'8 
responsibilities  under  the  Act  are 
defined  largely  by  its  enumerated 
pu.'poses.  which  include,  among  other 
things,  explonng  ways  to  discover  latent 
diseases,  establishing  causal 
connections  between  diseases  and  work 
m  environmental  conditions  '  '  *.  (29 
U.S.C.  6J-lfbj(6)).  The  Committee 
recom.mended.  at  52  FR  26864,  that  all 
medical  examinations  of  employees  be 
given  at  a  reasonable  time  and  place.  It 
is  necessary,  the  Comm.ittee  reasoned, 
that  the  examinations  be  convenient 
and  be  provided  without  loss  of  pay  to 
the  employee  to  ensure  employee 
participation.  While  this 
recommendation  appeared  in  the 
Summary  and  Explanation  section  of  the 
Committee  document,  the  recommended 
language  of  the  standard,  probably  as 
an  oversight,  does  not  reflect  this 
requirement.  OSHA  finds,  based  on  this 
discussion  of  the  Committee's  standard 


that  the  Committee  unintentionally 
omatted  this  requirement  from  its 
standard  and  therefore,  seeing  obvious 
merit,  adopts  this  requirement  in  this 
N'PRM  at  paragraph  (m)(V)(n). 

On  September  27,  1988,  OSHA 
published  an  Advance  Notice  of 
Proposed  Rulem.aking.  "Medical 
Surveillance  Programs  for  Employees" 
(53  FR  37595)  This  ANPR  raised  for 
public  comment  several  issues  related  to 
the  need  for  and  content  of  a  generic 
medical  surveillance  standard.  OSHA 
announced  in  the  A.NPR  that  it  "has 
initiated  an  evaluation  of  the 
effectiveness  of  medical  monitoring  and 
surveillance  requirements  in  existing 
OSHA  standards,  in  order  to  determine 
what  has  worked  and  what  has  not 
worked  in  practice,  and  if  these 
requirements  could  be  improved.  " 

In  this  proposal,  OSHA  requests 
comment  on  the  appropriateness  of  and 
need  for  such  an  evaluation  for  the 
medical  surveillance  provisions  of  the 
MDA  standard,  and  on  the  methodology 
by  which  an  evaluation  could  be 
conducted.  Following  is  a  discussion  of 
the  reasons  why  an  evaluation  would  be 
beneficial,  but  difficult  to  conduct. 

The  primary  objectives  of  such  an 
evaluation  would  be  to  determine  if 
workers  who  have  been  protected 
according  to  the  requirements  of  this 
standard  have  exhibited  adverse  health 
effects  thit  may  be  related  to  MDA 
exposure  and  to  determine  whether  or 
not  workers  may  develop  diseases  that 
may  be  exacerbated  by  MDA  exposures 
that  may  not  otherwise  adversely  affect 
them.  Thus,  it  may  be  possible  to 
determine  if  the  information  obtained 
through  the  medical  surveillance 
program  is  useful  to  employers  for 
detecting  deficiencies  in  workplace 
protection  and  for  identifying 
individuals  who  may  be  at  greater  risk 
of  developing  MDA  related  disease 
Such  an  evaluation  may  be  particularly 
appropriate  for  substances  such  as 
MDA.  Although  studies  show  that  MDA 
causes  liver  damage,  the  incidence  of 
hver  damage  that  may  occur  from  MDA 
exposure  at  or  below  the  PEL  is  not 
certain.  Liver  function  tests,  which 
would  be  required  by  the  proposed 
standard,  are  capable  of  detecting  liver 
impairment.  OSHA  believes,  however, 
that  an  evaluation  of  the  medical 
surveillance  program  will  be  definitive 
only  if  extensive  data  are  gathered  for 
many  years  and  after  evaluation  through 
epidemiological  methods.  Such  an  effort 
may  impose  extensive  resource  burdens 
on  the  employers  and  OSHA. 

If  an  adequate  evaluation  could  be 
conducted,  and  the  results  indicate  that 
forms  of  liver  toxicity  were  identified, 
OSHA  could  use  the  results  to 


reconsider  the  standard  to  determine  if 
further  protection  is  warranted.  On  the 
other  hand,  if  an  evaluation  shows  that 
the  information  collected  through  the 
medical  surveillance  program  has  not 
been  useful  in  identifying  workers  with 
adverse  health  effects  related  to  MDA 
exposure,  then  OSHA  could  reconsider 
the  program  to  determine  whether  it 
should  be  modified  or  deleted.  Such  an 
evaluation  may  show  that  the  medical 
surveillance  provisions  are  working  and 
that  there  is  no  need  to  change  an 
acceptable  practice,  or  may  show  that 
worker  protection  could  be  improved 
through  the  promulgation  of  a  more 
stringent  standard. 

In  addition  to  an  evaluation  of  the 
overall  medical  surveillance  program,  a 
specific  evaluation  could  be  conducted 
for  one  or  more  individual  provisions  of 
the  standard.  For  example,  an 
evaluation  could  assess  the  requirement 
for  multiple  physician  review  or  the 
adequacy  of  the  removal  period  required 
by  the  medical  removal  provision.  An 
evaluation  such  as  this  would  not  allow 
the  agency  to  determine  if  MDA- 
exposed  employees  were  at  higher  risk 
of  adverse  health  effects  due  to  MDA 
exposures,  but  would  allow  the  agency 
to  determine  if  specific  provisions  are 
giving  the  employers  the  information 
needed  to  make  the  right  decisions 
about  employee  protection. 

As  a  general  matter,  OSHA  believes 
that  evaluations  of  OSHA's  programs 
are  necessary  functions  to  ensure  that 
OSHA  is  effectively  accomplishing  its 
mandate.  Therefore,  OSHA  requests 
comments  on  whether  an  evaluation 
should  be  performed  on  the  medical 
surveillance  provisions  of  the  MDA 
standard.  If  an  evaluation  is 
recommended,  OSHA  requests  that  the 
commenter  stipulate  a  hj'pothesis  for  the 
evaluation  and  provide  protocols  for  its 
conduct  and  analysis. 

Paragraph  (n)  Recordkeeping 

OSHA  has  reviewed  the  Committee's 
recommendations  and  has  used  their 
recommendations  as  the  basis  for  its 
NPRM. 

Paragraph  (o)  Observation  of  Monitoring 

OSHA  has  reviewed  the  Committee's 
recommendations  and  has  used  their 
recommendations  as  the  basis  for  its 
NPRM. 

Paragraph  (p)  Effective  Dates 

The  Committee  did  not  establish  a 
section  for  effective  dates.  However,  the 
Committee  did  not  indicate  in  any  of  its 
feasibility  findings  that  any  specific  time 
would  be  needed  to  comply  with  the 
implementation  of  any  of  the 


recommended  standards.  Thus  OSHA 
has  developed  its  effective  date  section 
based  on  the  feasibility  analysis 
recommended  by  the  Committee. 

Paragraph  (q)  Appendices 

Five  appendices  have  been  included 
at  the  end  of  this  proposed  standard. 
Appendices  A.  B.  C,  and  D  have  been 
included  primarily  for  purposes  of 
information.  None  of  the  statements 
contained  in  Appendices  A,  B,  C.  and  D 
should  be  construed  as  establishing  a 
mandatory  requirement  not  otherwise 
imposed  by  the  standard,  or  as 
detracting  from  an  obligation  which  the 
standard  does  impose.  However,  the 
protocols  for  respiratory  fit  testing  in 
Appendix  E  are  mandatory. 

Appendix  A  contains  information  on 
the  description  and  exposure  levels  of 
MDA.  Also  provided  in  Appendix  A  is 
infornuition  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment, 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  for  the 
obser\'ation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
precautions  for  the  safe  ust .  handling, 
and  storage  of  MDA. 

Appendix  B  contains  "substance 
technical  guidelines"  for  MD,\,  including 
physical  and  chemical  data,  spill  and 
leak  procedures,  including  waste 
disposal  methods,  and  other 
miscellaneous  precautions  for  the  safe 
handling  of  MDA. 

Appendix  C  contains  the  medical 
sur^'eillance  guidelines  for  MDA. 
Included  in  these  guidp''nni  are  the 
description  of  the  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  M'J\  exposure, 
information  on  the  treatment  of  acute 
toxic  effects,  and  s  irveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  conducting  the 
medical  surveillance  pro,gram  required 
by  paragraph  (m)  of  this  recommended 
standard. 

Appendix  D  gives  details  of  the 
recommended  sampling  and  analytical 
methods  for  use  in  monitoring  employee 
exposures  to  .MDA. 

Appendix  E  gives  detailed  fit  testing 
procedures  that  are  to  be  followed  for 
qualitative  or  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
protocols  for  qualitative  and 
quantitative  fit  tests  are  outlined  in 
detail. 

All  the  Appendices  are  designed  to 
aid  the  employer  in  complying  with  the 
requirements  of  the  standard.  Paragraph 
(k)  of  this  proposed  standard  on  the 
"communication  of  MDA  hazards  to 
employees"  specifically  requires  that  the 


contents  of  the  standard  and 
Appendices  A  and  B  be  made  available 
to  affected  employees.  Information 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 
affected  employees.  Appendix  C  also 
provides  information  needed  by  the 
physician  to  evaluate  the  results  of  the 
medical  examination. 

Paragraph  (r)  Start-Up  Dates 

The  Committee  did  not  establish  a 
section  for  start-up  dates.  As  was  done 
for  effective  dates,  OSHA  based  its 
selection  of  start-up  dates  on  the 
feasibility  analysis  done  by  the 
Committee. 

VHI.  Summary  and  Explanation  of  the 
Standard  for  the  Construction  Industry 

(a)  Committee's  Recommendations 

Paragraph  (a)  Scope  and  Application 

The  Committee  unanimously 
recommended  a  separate  sldndard  for 
occupational  exposure  to  MDA  in  the 
construction  industry.  The  Committee 
also  agreed  to  use  §  1910.12(b)  to  define 
"construction  work"  as  work  for 
construction,  alteration,  and/or  repair. 
including  painting  and  decorating. 

The  Committee  recommended  that 
their  proposed  standard  apply  to  all 
construction  work  as  defined  in  29  CFR 
1910.12(a).  which  states: 

The  standards  prescribed  in  Part  1928  of 
this  chapter  are  adopted  as  occupational 
safety  and  health  standards  under  section  6 
of  the  Act  and  shall  apply,  according  to  the 
provisions  thereof,  to  every  employment  and 
place  of  employment  of  every  employee 
engaged  in  construction  work. 

Accordingly,  the  recommended 
standard  applies  to  all  occupational 
exposures  to  MDA  in  the  construction 
industry.  Depending  on  the  nature  and 
extent  of  exposure,  certain  provisions  of 
the  recommended  standard  rule  may  not 
be  applicable  in  certain  situations  or 
may  have  limited  applicability.  The 
applicability  of  many  provisions  of  the 
standard  is  based  on  the  results  of 
initial  employee  monitoring  conducted 
by  the  employer  or  on  the  availability  of 
other  objective  data  concerning 
employee  exposures  or  product 
characteristics.  The  construction 
operations  listed  in  paragraph  (a) 
include  construction,  alteration,  repair, 
maintenance,  or  renovation  of 
structures,  substrates,  or  portions 
thereof  that  contain  MDA:  the 
installation  or  finishing  of  surfaces  with 
MDA  containing  products;  the  removal 
of  MDA  spills  or  emergency  clean-up  on 
site:  and  transportation,  disposal,  or 
storage  of  contaminated  products, 

MDA  spill  and  emergency  situations 
are  included  within  the  scope  of  the 


standard,  because  these  events  clearly 
have  the  potential  for  serious  employee 
and  bystander  exposures.  MDA  spills 
might  occur  during  the  handling  of  bags 
or  containers  of  MDA-containing 
materials  to  be  used  at  the  construcUon 
site.  The  final  group  of  activities  listed 
in  the  scope  and  application  paragraph 
includes  the  transportation,  disposal, 
storage,  or  containment  of  MDA  or 
MDA-containing  products  on  the 
worksites  at  which  construction 
operations  occur.  These  operations  are 
included  because  they  have 
considerable  potential  for  excessive 
employee  exposure  to  MDA,  and.  if  not 
closely  supervised  and  properly 
conducted,  may  lead  to  serious 
bystander  exposure  as  well.  The 
Environmental  Protection  Agency  (EPA) 
has  specific  requirements  for  the 
disposal  of  hazardous  waste,  and  the 
MDA  standard  contemplates 
compliance  with  EPA  provisions  for  the 
safe  disposal  and  handling  of  MDA- 
containing  wastes  and  of  MDA- 
contaminated  clothing. 

The  Committee  notes  that  the 
recommended  standard  has  been 
carefully  structured  to  relate  the 
stringency  of  the  requirements  to  the 
extent  and  duration  of  employee 
exposures.  The  Committee  therefore 
believes  that  a  compliance  burden  will 
not  be  placed  on  construction  employers 
who  either  do  not  use,  handle,  or  remove 
MDA-containing  products  or  who 
maintain  MDA  exposures  in  their 
workplaces  at  levels  below  the  action 
level  or  where  the  likelihood  of  dermal 
exposure  does  not  exist. 

Paragraph  (b).  Definitions 

Paragraph  (b)  of  the  recommended 
MDA  standard  for  the  construction 
industry  defines  a  number  of  terms  used 
in  the  standard.  In  some  instances,  the 
definitions  used  are  consistent  with 
those  of  other  OSHA  standards  and 
those  recommended  by  the  Committee 
to  be  used  in  the  general  industry 
standard,  e.g.,  "Director,"  "Assistant 
Secretary,"  and  "Authorized  person." 
However,  certain  other  terms  require 
definition  because  they  are  used  in 
accordance  with  their  meanings  in  the 
construction  industry. 

Action  level  is  defined  as  one  half  of 
the  PEL.  If  employers  are  engaged  in 
MDA  work  causing  worksite  levels  of 
MDA  above  the  action  level  for  30  oi 
more  days  per  year,  they  must  also 
institute  a  medical  surveillance  program 
for  all  employees.  In  addition,  on  sites 
where  food  and  beverages  are 
consumed  and  the  airborne  MDA  level 
exceeds  the  PEL,  the  standard  requires 
employers  to  provide  lunch  areas  that 
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have  airborne  MDA  levels  below  the 
action  level. 
Employee  exposure  is  defined  as  that 


8-hour  TW.^  of  250  ppb  in  spray 
operations  would  result  in  9.25  excess 
deaths  due  to  cancer  per  thousand 


workplace  where  there  is  a  possibility  of 
an  emergency.  The  plan  shall  include 
the  elements  prescribed  in  29  CFR 
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forego  periodic  monitoring  if  the 
employees  are  all  wearing  supplied-air 
rpsniratnrs  whilp  wnrlfino  in  thp 


employee  health  because  it  provides  the 

employer  with  information  for 


Thus,  the  Committee  agrees  that 
employers  should  be  encouraged  to 
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have  airborne  KfDA  levels  below  the 
action  level. 

Employee  exposure  is  deTined  as  that 
exposure  to  airborne  VfDA  that  would 
occur  if  the  employee  were  not  using 
respiratory  protective  equipment.  The 
Committee  believes  it  is  essential  to 
determine  employee  exposure  levels 
without  the  use  of  respiratory  protection 
in  order  to  gauge  the  efficacy  of     I 
mandated  work  practice  and  " 

engineering  controls. 

Regulated  areas  are  defined  as  areas 
where  airborne  concentrations  of  MDA 
exceed  or  can  reasonably  be  expected 
to  exceed  the  permissible  exposure  limit 
or  where  the  potential  for  dermal 
exposure  exist*.  The  fact  that  the 
recommended  standard  contains 
requirements  for  two  tj-pes  of  resuldted 
areas  reflects  both  the  wide  differenct-s 
in  construction  worksites  and  the 
Committee's  approach  in  dealins  with 
this  wide  range  in  exposure  conditions 
These  two  types  of  regulated  areas  thus 
reflect  the  recommended  standard  a  use 
of  the  "tiering"  concept;  increasing 
regulator^'  stnngenry  with  increasing 
hazard. 

Competent penon  is  a  term  nnd 
concept  widely  used  and  rpcog^iized  in 
the  construction  field.  The 
recommended  proposdl  definition  of  a 
competent  person  as  one  who  is  capable 
of  identifyinq  existing  MD.A  hazards  ui 
the  workplace  and  who  has  thf 
authority  to  take  prompt  corrective 
measures  to  eliminate  them  is  cons:s!;jnt 
with  the  definition  in  29  CVR  1926.32(0. 
OSHA's  safety  and  healLn  s'.anaards  for 
the  construction  industry. 

Th.e  term.s  'clean  room."  "equipment 
rji-ni."  and  "high-cfficienry  particulate 
air  (HEP.^)  fiiitr"  art  self  expiinatory 
end  refer  to  h>'giene  areas  and 
e-juipmc nt  storaiie  areas  used  in  the 
construction  md-stry. 

Paragraph  (c)  Permissible  Exposure 
Limit 

Vr.f  Commi'tee  recommends  that  the 
PEL  for  the  ;ons traction  industry  be  set 
at  10  parts  of  MD.^  per  billion  parts  of 
air  as  an  8-hour  time-weighted  average 
(T\V  Ai  limit  and  at  100  ppb  as  a  STEL 
This  is  consistent  with  the 
recommended  standard  for  general 
industry. 

The  recommendations  contained  in 
the  Committee's  proposed  standard  are 
supported  by  the  Committee's  findings 
th..t  occupational  exposure  to  MDA 
under  current  occupational  conditions 
poses  a  risk  to  the  health  of  employees 
and  that  the  proposed  standard,  if 
adopted,  can  achieve  a  reduction  in  that 
risk.  The  Committee  determined  in  its 
quantitative  risk  assessment  (Ex.  9. 
Section  IV)  that  lifetime  exposure  to  an 


8-hour  TW,^  of  250  ppb  in  spray 
opf»ration8  would  result  in  9.25  excess 
deaths  due  to  cancer  per  thousand 
workers  For  roll-on  operations,  the 
lifetime  nsk  at  an  exposure  level  of  20 
ppb  would  b«  2.25  cancers  p^r  thousand 
workers 

.'\3  With  the  recommended  standard 
for  general  industry,  the  recommended 
standard  for  construction  establishes  a 
ceiling  or  short-term  exposure  limit  of 
1(X)  ppb  (sampled  over  a  15-minate 
period]  for  MDA, 

Paragraph  (d)  Communication  Among 
Employers 

Paragraph  (dj  of  the  recommended 
rule  requires  that,  on  multi-employer 
construction  worksites,  employers 
performing  MDA  work  requiring  the 
establishment  of  a  reijulated  area  inform 
other  employers  on  the  site  of  the  nature 
of  their  work  wi'h  MD.\  and  of  the 
existence  of  and  requirements 
pertaining  to  regulated  areas.  The 
C^omrr'.iMee  recognizes  that  several 
(iiffcrcnt  operations  involving  workers 
from  numerous  trades  may 
simultaneously  take  place  on  the  same 
construction  site  and  that  'he  exposures 
of  these  workers  to  MDA  should  be 
minimized  to  the  extent  possible.  The 
Committee  believes  that  requiring 
employers  who  are  directly  involved  in 
MDA-related  activities  to  inform  other 
employers  working  nearby  on  a  multi- 
employer worksite  of  the  existence  of 
hazardous  levels  cf  MD.-\.  regulated 
areas,  and  the  rules  pertaining  to  such 
areas  will  contribute  substantially  to  the 
protection  of  these  nearby  employees. 

Paragraph  (e)  Emergency  Situations 

The  Committee  agreed  that  available 
health  data  suggest  that  elevated  short- 
term  exposure  to  MDA  should  be 
viewed  with  concern.  The  Committee 
believed  that  an  unexpected  high 
exposure  must  be  viewed  as  an 
emergency  situation.  A  written  plan 
would  be  required  where  there  is  a 
possibility  of  an  emergency  and 
procedures  for  alerting  employees  in  the 
event  that  an  emergency  occurs. 

The  recommended  provisions  also 
include  a  requirement  to  alert 
employees  other  than  those  who  have 
the  potential  to  be  directly  exposed  in 
an  emergency  situation.  Such  employees 
may  be  employees  from  neighboring 
work  sites  who  may  inadvertently 
approach  the  emergency  site.  They  may 
also  include  employees  from  other  work 
shifts  or  employees  who  may  be  later 
exposed  to  work  surfaces  or  equipment 
contaminated  as  a  result  of  the 
emergency. 

The  Committee  also  recommended  the 
development  of  a  written  plan  for  each 


workplace  where  there  is  a  possibility  of 
an  emergency.  The  plan  shall  include 
the  elements  prescribed  in  29  CFR 
1910.38,  "Employee  emergency  plans 
and  fire  prevention  plans. " 

The  Committee  believes  that  the 
performance  language  of  the  emergency 
situation  paragraph  will  give  employers 
the  flexibility  to  choose  any  effective 
method  of  alerting  employees,  including 
communications  systems,  voice 
communication,  or  a  bell  or  other  alarm. 

Paragraph  (f).  Exposure  Monitoring 

The  recommended  standard  also 
requires  that  the  employers  conduct 
monitoring  to  determine  employee 
exposures  to  NfDA.  The  recommended 
standard  requires  initial  determinations 
of  employee  exposures  using 
frequencies  and  patterns  of  monitoring 
sufficient  to  represent  with  reasonable 
accuracy  the  exposures  of  employees. 
The  standard  would  also  require  that 
monitoring  be  conducted  no  less 
frequently  than  once  every  3  months  if 
MDA  exposure  exceeds  the  PELs  and 
once  every  6  months  if  exposure  is 
between  the  action  level  and  the  PELs. 
Moreover,  section  6(b)(7)  of  the  A.:t 
mandates  that  standards  promulgated 
shall,  where  appropriate,  "provide  for 
monitoring  or  measuring  employee 
exposures  at  such  locations  and 
intervals,  and  in  such  a  manner  as  may 
be  necessary  for  the  protection  of 
employees"  (29  U.S.C.  655(b)(71).  Based 
on  the  recommendations  made  by 
CACOSH  in  the  Asbestos  rulemaking, 
and  the  requirements  of  the  .Act.  the 
Committee  recommends  that  the 
construction  trades  be  required  to  do  the 
same  sort  of  monitoring  required  to  he 
done  by  the  general  industry  sectors. 

Accordingly,  the  recommended 
standard  for  construction  includes 
several  monitoring  requirements,  i.e.. 
employers  must  perform  monitoring  of 
their  employees'  breathing  zones  that 
will  accurately  reHect  and  be 
representative  of  their  exposures  to 
MD.A.  In  paragraph  (0(21.  construction 
employers  are  required  to  conduct  initial 
monitoring  of  employee  exposures, 
unless:  (1)  The  employer  can 
demonstrate,  on  the  basis  of  objective 
data,  that  the  MD.\-containing  product 
or  material  being  handled  cannot  cause 
exposures  above  the  standard's  action 
level,  even  under  worst-case  release 
conditions:  or  (2)  the  employer  has 
historical  or  other  data  demonstrating 
that  exposures  on  a  particular  job  will 
be  below  the  action  level.  Periodic 
monitoring  is  addres-sed  in  paragraph 
(f)(3),  which  !<tipuiates  that  e.-nployors 
whose  MDA  operations  are  being 
conducted  within  a  regulated  area 


forego  periodic  monitoring  if  the 
employees  are  all  wearing  supplied-air 
respirators  while  working  in  the 
regulated  area.  Monitoring  may  be 
terminated  when,  in  accordance  with 
paragraph  (f)(4),  employers  obtain 
confirmation  by  means  of  periodic 
monitoring  that  their  employees' 
exposures  are  below  the  action  level. 
Paragraph  (0(5)  sets  forth  the  accuracy 
and  precision  requirements  for  the 
sampling  methodology'  selected  by  the 
employer.  The  requirements  in 
paragraphs  (f)(6)  and  (f)(7)  pertain  to 
requirements  for  employee  notification 
of  monitoring  results  and  to  observation 
of  monitoring,  respectively 

Although  employers  are  required  to 
determine  the  exposure  of  each 
employee  exposed  to  MDA,  this 
determination  is  not  required  to  be 
based  on  separate  measurements  taken 
for  each  employee.  Instead,  the 
recommended  standard  permits 
employers  to  use  a  "representative" 
measurement  to  characterize  the 
exposures  of  more  than  one  employee 
when  these  employees  perform 
essentially  the  same  job  under  the  same 
conditions.  For  these  types  of  situations, 
it  may  be  sufficient  for  the  employer  to 
monitor  one  or  a  few  of  these  employees 
to  obtain  data  that  are  "representative" 
of  the  exposure  of  the  remaining 
employees  in  the  group.  As  permitted  in 
paragraph  (f)(l)(iii).  representative 
personal  sampling  for  employees 
engaged  in  similar  work  and  exposed  to 
similar  concentrations  of  MD.\  can  be 
achieved  by  measuring  the  exposure  of 
that  member  of  the  exposed  group  who 
can  reasonably  be  expected  to  have  the 
highest  exposure  and  then  attributing 
this  exposure  level  to  the  remaining 
employees  in  the  group. 

In  many  work  situations,  this 
representative  monitoring  approach  may 
be  more  cost-effective  than  individual 
monitoring  of  all  employees  to 
determine  the  exposures  of  affected 
employees.  However,  em.ployers  are  free 
to  use  any  monitoring  approach  that  will 
correctly  identify  the  breathing-zone 
exposures  of  their  employees  to 
airborne  MDA. 

Paragraph  (f)(-](i)  of  the 
recommended  rule  contains 
requirements  for  initial  monitoring  for 
construction  employees  exposed  to 
MD.'X.  In  this  paragraph  OSHA  requires 
employers  to  conduct  initial  monitoring 
at  the  srart  of  each  new  MDA  job  in 
order  to  assess  the  effectiveness  of 
existing  engineering  controls  and  to 
provide  information  necessary  for  the 
proper  selection  of  appropriate 
respirators. 

The  Committee  believes  that  initial 
monitoring  is  essential  for  protecting 


employee  health  because  it  provides  the 
employer  with  information  for 
determining  the  necessity  for  using 
engineering  controls,  instituting  or 
modifying  work  practices,  and  selecting 
appropriate  respiratory  protection. 
Recognizing  the  varied  nature  of 
construction  projects,  the  Committee 
has  required  that  initial  monitoring  for 
employee  exposures  be  conducted  at  the 
start  of  each  new  construction  project 
that  involves  the  handling  of  Ntt)A- 
containing  materials. 

Paragraph  (0(2)  allows  employers  to 
dispense  with  initial  monitoring  if  they 
can  demonstrate  by  means  of  objective 
data  that  MDA  containing  products  or 
material  cannot  release  airborne  MDA 
in  concentrations  exceeding  the  action 
level.  The  Committee  believes  that 
employers  may  be  able  to  obtain  data 
from  the  manufacturers  of  MDA- 
coniaining  products  that  demonstrate 
that  these  materials  will  not  release 
MDA  at  levels  that  exceed  the  action 
level,  even  under  worst  case  conditions. 
This  exemption  would  relieve  employers 
from  monitoring  when  employees  are 
handling  MDA  containing  products  that 
are  not  capable  of  releasing  a  significant 
amount  of  MDA. 

The  Committee  also  has  included  in 
paragraph  (0(2)  an  exemption  from 
initial  monitoring  for  employers  who 
have  historical  monitoring  data.  The 
Committee  included  this  exemption  in 
recognition  of  the  fact  that  many 
employers  are  currently  conducting 
exposure  monitoring  on  construction 
sites:  this  exemption  would  prevent 
these  employers  from  having  to  repeat 
monitoring  activity  for  construction  jobs 
that  are  substantially  similar  to  previous 
jobs  for  which  monitoring  was 
conducted. 

However,  such  monitoring  data  must 
have  been  obtained  from  projects 
conducted  by  the  employer  that  meet 
the  following  conditions: 

(1)  The  data  upon  which  judgments 
are  based  are  scientifically  sound  and 
collected  using  methods  that  are 
sufficiently  accurate  and  precise. 

(2)  The  processes  and  work  practices 
in  use  when  the  historical  data  were 
obtained  are  essentially  the  same  as 
those  to  be  used  during  the  job  for  which 
initial  monitoring  will  not  be  performed. 

(3)  The  characteristics  of  the  MDA- 
conlaining  material  being  handled  when 
the  historical  data  were  obtained  are  the 
same  as  those  on  the  job  for  which 
initial  monitoring  will  not  be  performed. 

(4)  Environmental  conditions 
prevailing  when  the  historical  data  were 
obtained  are  the  same  as  for  the  job  for 
which  initial  monitoring  will  not  be 
performed. 


Thus,  the  Committee  agrees  that 
employers  should  be  encouraged  to 
compile  and  use  any  information  that 
will  aid  in  the  protection  of  workers' 
health.  Furthermore,  the  Committee 
would  recommend  the  use  of  such  data 
in  lieu  of  initial  monitoring  if 
information  from  the  data  base  is 
available  and  sufficiently  detailed  to 
meet  the  requirements  of  paragraph 
(f)(2](ii]  for  historical  data. 

Like  the  recommended  general 
industry  standard,  the  recommended 
construction  standard  requires 
employers  to  notify  employees  of  their 
exposure  levels  and  to  provide 
employees  exposed  to  MDA  an 
opportunity  to  observe  any  air  sampling 
being  performed  in  accordance  with  the 
standard;  designated  employee 
representatives  must  also  be  given  this 
opportunity.  The  recommended 
standard  further  specifies  that  such 
observers  be  provided  with  and  required 
to  wear  any  protective  clothing  and 
equipment  required  by  the  standard. 

These  provisions  are  consistent  with 
section  8(c)  of  the  Act.  which  requires 
employers  to  permit  employees  or  their 
representatives  to  observe  any  required 
monitoring  and  to  notify  employees  of 
their  monitoring  results. 

Paragraph  (g).  Regulated  Areas 

The  recommended  standard  requires 
that  signs  be  posted  to  alert  employees 
to  the  existence  of  areas  where  the  PELs 
are  exceeded  or  where  the  bkelihood  of 
dermal  exposure  exists.  Paragraphs 
(g)(2)  and  (g)(3)  require  that  the 
regulated  area  be  demarcated  in  a 
manner  that  restricts  entry  to  the  area  to 
authorized  persons  only.  Respirators 
must  be  supplied  to  persons  entering 
regulated  areas  as  specified  in 
paragraphs  (g)(l)(iv)  and  (g)(2)(  iv).  and 
eating,  drinking,  smoking,  and  applying 
cosmetics  are  prohibited  in  such  areas 
by  paragraphs  (g)(l)(v)  and  (g)(2)(v). 
These  requirements  are  consistent  with 
similar  provisions  in  previous  OSHA 
standards  (Acrylonitrile.  29  CFR 
1910.1045;  Inorganic  Arsenic  29  CFR 
1910.1018:  Ethylene  Oxide.  29  CFR 
1910.104?;  and  Vinyl  Chloride.  29  CFR 
1910.1047)  and  with  the  Committee's 
recommendations  for  a  general  industry- 
standard  regulating  occupational 
exposure  to  MDA. 

Paragraph  (h).  Methods  of  Compliani  e 

The  recommended  standard  governing 
occupational  exposure  to  MDA  requires 
that  a  combination  of  engineering 
controls,  work  practices  be  used  to  meet 
the  exposure  limits  contained  in  the 
standard.  The  engineering  control 
methods  outlined  in  the  standard 
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include  isolation,  enclosure,  .Ah.r.ist 
ventilation,  and  dust  collec.:;  jr.   Work 
practices  were  also  recogni.-*'d  as 
necessary  for  maintaining  exposures  at 
or  below  the  PF-Ls 

The  effectiveness  of  local  exhaust 
ventilation  systems  that  are  equipped 
with  HEPA-fiitered  dust  collection 
systems  was  recommended  for  use  in 
tlie  general  mdustry  standards  and  are 
likewise  being  recommended  for  use  in 
the  construction  industry 

The  Committee  believes  that  general 
exhaust  ventilation  systems  may  aiso  be 
effective  in  reducing  employee  exposure 
to  NIDA  in  construction.  Such  sys'pms 
are  useful  for  reducing  the  ronnentration 
of  MDA-containing  materials  and 
removing  potentially  harmful  ^fD.^ 
particulates  from  the  air  through  a 
HF.PA  filtration  system,  OSHA  rautions 
employers,  however,  that  the  usp  of 
general  exhaust  ventilation  wiii  tend  to 
spread  MDA  airborne  contaminants 
unless  the  return  air  is  p.-i-ssed  through  a 
FfF.PA  filter 

Varuum  cleaners  Ihnt  atp  eqnipp-^d 
with  HEPA  filters  are  efffrtivi,'  contruis 
for  cleuning  NfDA  spills  and  pcforming 
clfian  up,  since  the  HEl'A-fil'.ered 
vacuum  svs'ems  collect  MDA  conlaining 
material  and  prevent  it  from  becoming 
airborne 

Isoldtion  of  operations  where  MUA- 
containing  materials  are  being  applied 
to  surfaces  dunng  construction  activities 
is  an  efft-»ctive  means  of  containing 
exposures 

The  prompt  disposal  of  MDA- 
coniaining  materials  m  leak-tight 
containers  can  be  an  effective  work 
practice  because  MDA-containing 
materials  sealed  in  disposal  containers 
while  they  are  still  wet  ?re  less  likely  to 
pose  a  dermal  exposure  problem. 

The  Committee,  in  thf  feasibility 
recommendations,  also  noted  the 
significance  which  respiratory  use  had 
m  controlling  worker  exposure  to  MDA 
rt-suiting  from  spray  application.  In  fact. 
the  Committee  found  that  in  this 
insiance  for  the  most  part  a  properly 
selected  and  functioning  rtspirator 
served  as  the  only  feas;Liie  contro!  for 
separating  the  worker  from  his 
enxironme.-ii  The  Committee  provided 
considerable  discus.sion  concerning  this 
recommendation,  however,  the  results  of 
thcr  findings  a'e  not  reflected  in  the 
Co.T.nittee  s  recommended  regulatory 
( e  X ' 

Ine  Committee  also  recommended 
that  spray  application  of  MDA  be 
prohibited  As  recognized  application  of 
MD.A  through  spray  techniques  would 
result  in  the  potential  for  very  high 
worker  exposures.  However,  the 
Committee  later  changed  this 
recommendation  to  allow  the 


application  of  MC-^  through  spray 
.ipphcation  OSHA  has  aiso  proposed 
the  use  of  MDA  through  spray 
application. 

Further,  the  Committee  recommended 
that  compressed  air  not  be  used  to 
remove  MDA-containing  materials. 
Using  compressed  air  to  clean  MDA 
dust  from  surfaces  results  in  t!ie 
formation  of  large  dust  clouds  that  lead 
to  excessive  exposures  of  the  worker 
and  bystanders  unless  local  exhaust 
ventilation  is  used.  There  was  no 
indication,  however,  that  using 
compressed  air  to  blow  MDA-containing 
dust  from  surfaces  was  a  current 
practice. 
Paragraph  (i).  Respiratory  Protection 

The  recommended  standard  for  the 
construction  industry  requires  that 
employers  pn^'ide  respirators  at  no  cost 
to  employees 

(1)  Dunng  the  interval  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(2)  In  operations  such  as  maintenance 
and  repair  attiMties  for  which 
engineering  and  work  practice  controls 
are  not  feasible; 

(3)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PELs:  and 

(4)  In  emergencies. 
Employers  are  required  under 

paragraph  (iK2)  of  the  revised  rule  to 
select  appropriate  respirators  based  on 
employee  exposure  levels  that  exist  in 
the  workplace.  The  required  respirators 
range  from  half-mask  air-purifvins 
respirators  equipped  with  high- 
efficiency  filters  for  concentrations  that 
do  not  exceed  10  tunes  the  PEL  to  fuU- 
facepiece  supplied-air  respirators  or 
SCBA  when  the  concentration  of  MDA 
exceeds  1000  times  the  PEL.  Employers 
are  required  to  select  respirators  from 
those  that  are  approved  jointly  by  the 
National  Institute  for  Occupational 
Safety  and  Health  and  the  Mine  Safety 
and  Health  Administration  under  the 
provisions  of  30  CFR  Part  11.  In  addition, 
employers  are  required  to  provide 
powered  air-purifying  respirators  at  the 
request  of  employees  whenever  such  a 
respirator  will  provide  adequate 
protection  for  the  concentration  existing 
in  the  workplace. 

Under  paragraph  (i)(3),  employers  are 
required  to  institute  a  Respiratory 
Protection  program  as  required  under  29 
CFR  1910.134.  The  required  program  is 
to  include  (1)  Criteria  for  changing  filter 
elements  for  air-purifying  respirators,  (2) 
a  policy  permitting  employees  time  to 
leave  work  areas  to  wash  their  faces 
and  respirator  facepieces  to  prevent 
skin  irritation,  and  (3)  a  policy  for 


reassigning  employees  to  other  jobs  if  a 
physician  determines  that  the  employee 
cannot  function  normally  while  wearing 
a  respirator.  Under  paragraph  (i)(5).  the 
recommended  standard  requires  that 
employers  conduct  qualitative  or 
quantitative  fit  testing  for  all  employees 
required  to  wear  a  negative-pressure 
respirator.  The  requirements  for  the  use, 
selection,  program  elements,  and  fit 
testing  of  respirators  are  the  same  as 
those  contained  in  the  general  industry 
standard. 

The  Committee  agreed  thoi  this 
respirator  section,  like  the  respiratory 
section  recommended  in  the  yoneral 
industry  standard  would  be  revised 
when  dSHA  revised  its  respiratory 
protection  standard  foui'.d  in  §  1910.134. 

Paragraph  (j).  Protective  Clothing 

The  recommended  construction 
standard,  like  the  general  industry 
standard,  requires  that  all  wnikers 
exposed  to  MDA  be  provided  with 
personal  protective  clothing  a.id 
equipment:  i.e.,  coveralls,  aprons,  gloves, 
boot  covers,  and  goggles.  The 
Committee  has  recommended  stringent 
provisions  for  the  use  of  personal 
protective  clothing  because  of  the 
h  i7ards  associated  with  derm;  1 
a'u.sorption  of  MD.'\  or  MDA-containing 
materials.  When  nondisposable 
protective  clothing  is  used,  the  cmpioier 
!S  required  by  paragraph  (il(2)  to  launder 
the  clothing  m  a  manner  that  prevents 
the  release  of  airborne  MDA  in  excess 
of  the  PF.L  and  to  notify  the  person 
responsible  for  laundering.  Paragraph 
(jj(3)  requires  employers  to  transport 
contaminated  clothing  m  sealed 
impermeable  bags  or  other  impermeable 
containers.  The  requirements  of 
paragraphs  []][l]  and  (j)(3)  are  identical 
to  the  requirements  of  the  general 
industr>'  st.indard. 

In  addition,  a  requirement  has  been 
iiioluded  tlia*  the  personal  protective 
equipment  worn  by  employees  be 
exam.ined  periodically  to  detect  rips  oi 
tears,  und  that  when  rips  or  tears  are 
detected  in  clothing  they  must  be 
immediately  mended,  or  the  worksuit 
must  be  immediately  replaced. 

In  addition,  the  Committee  would 
recommend  that  disposable  work  suits 
be  used  by  construction  workers 
handling  MDA  or  \tDA-containing 
products.  The  Committee  believes  that 
this  t\-pe  of  clothing  prov  ides  sufficient 
protection  to  the  worker  but  eliminates 
the  pr&blem.s  that  may  be  involved  in 
laundering  and  storing  MDA- 
contaminated  clothing  on  non-fixed 
work  sites.  The  Committee  recognizes 
that  while  disposable  overalls  may  not 
be  as  durable  and  comfortable  as  cotton 


work  clothes,  they  do  not  require 
laundering  which  would  expose  another 
workforce  or  the  worker's  family  to 
MDA.  The  Committee,  however 
believes  that  non-disposable  work 
clothes  similar  ro  those  required  in  the 
revised  general  industry  standard  will 
provide  sufficient  protection  for 
employees  engaged  in  construction 
activities,  provided  that  such  clothinc  ,s 
properly  cleaned  after  work  and  then 
laundered.  The  Committee,  however, 
chose  to  propose  performance  language 
in  its  regulatory  text  which  would  allow 
the  employer  to  chose  the  clothing 
which  is  appropriate. 

The  Committee  also  recognizes  that 
heat  stress  is  a  concern  when 
disposable  protective  clothing  is  used  in 
hot  environments.  However,  the  use  of 
protective  clothing  is  necessary  to 
protect  employees  from  MD.'\  exposure 
that  may  result  from  contaminated 
clothing.  In  situations  in  which  heat 
stress  is  a  concern,  the  Com.miftee 
believes  that  employers  should  use 
appropriate  work-rest  regimms  and 
provide  heat  stress  monitoring  thnt 
includes  measuring  employees'  heart 
rates,  body  temperatures,  and  weight 
loss.  If  such  measures  are  used  to 
conrrol  heat  stress,  disposable 
protective  clothing  can  be  safely  worn  to 
provide  tlie  needed  protection  against 
MDA  exposure. 

Paragraph  (k).  Hygiene  Facilities  and 
Practices 

The  hygiene  facilities  requirements  of 
the  recommended  construction  standard 
are  similar  to  those  rtcommendcd  in  the 
general  industry  standard.  For  example, 
exposure  to  MDA  at  levels  above  the 
action  level  acts  as  the  trig,gpr  for  the 
shower  provisions.  All  workers  required 
to  wear  personal  protective  equipment 
must  have  a  place  to  change  their  street 
clothes  and  to  store  them  separately 
from  their  work  clothes. 

Paragraph  |k)(l);i)  of  the 
recommended  construction  standard 
modifies  the  language  of  the 
recommended  general  industry  standard 
to  allow  change  "areas."  m  recognition 
of  the  fact  that  the  place  where 
employees  change  from  street  clothing 
to  work  clothing  and  back  again  to 
street  clothing  is  not  always  a  separate 
room  but  may  be  merely  a  separate  area 
of  a  larger  space.  This  difference 
recognizes  that  it  may  not  be  feasible  at 
some  construction  sites  to  provide  a 
separate  room  with  physical  barriers.  In 
these  instances,  employers  may  provide 
change  areas  that  are  distan'  from  the 
immediate  location  where  MDA-related 
work  is  being  conducted,  such  as  on  a 
separate  floor  of  a  building. 


The  Committee  also  recommends  that 
the  term  "separate  storage  facilities"  be 
used  in  recognition  of  the  fact  the 
employers  must  use  portable  storage 
facilities  that  can  t>e  transported  from 
job  to  job.  The  Committee's  intent  in  this 
provision  is  to  ensure  that  street  clothes 
are  sufficiently  separated  from  work 
and  protective  clothing  and  equipment 
in  order  to  prevent  contamination  of 
employees'  street  clothing,  and  this  can 
be  accomplished  by  separate  lockers, 
baskets,  or  other  containers. 

New  language  has  been  added  in  the 
recommended  standard  to  require  the 
provision  of  clean  areas;  i.e.,  areas  that 
have  airborne  concentrations  of  MD.A 
below  the  action  level,  where  employees 
may  consume  food  or  beverages  on  site. 
This  addition  was  recommended  by 
CACOSH  in  Its  1980  report  (Ex.  84-233). 
CACOSH  recognized  that  permanent 
lunch  roo.ms,  such  as  exist  on  fixed 
worksites,  were  probably  not  feasible 
for  the  construction  industry,  due  to  the 
nonfixed  nature  of  construction  project 
worksites.  The  term  "lunch  area"  was 
adopted  by  OSHA  to  indicate  that  a 
temporary  facility,  such  as  a  separate 
trailer,  would  serve  the  purpose  of 
protecting  employee  health.  The 
Committee  agrees  with  both  OSHA's  and 
CACOSH's  fmdings  that  the  transient 
work  conditions  in  nonfixed  workplaces 
would  make  the  installation  of  fixed 
lunchrooms  difficult,  and  accordingly 
included  a  requirement  for  clean  lunch 
areas  in  its  recommended  standard. 

Paragraph  (1).  Communication  of  MDA 
Hazards  to  Employees 

In  paragraph  (I)  of  the  recommended 
standard,  the  Committee  has  included 
requirements  to  ensure  that  the  dangers 
of  MDA-containing  materials  are 
communicated  to  employees  by  means 
of  signs,  labels,  and  employee 
information  and  training.  The 
requirements  for  the  signs  and  labels 
mandated  in  this  section  parallel  those 
in  OSH.A'8  Hazard  Communication 
standard  (29  CF'R  1910.1200). 

(1)  Signs  and  Labels.  The  Committee 
recommends  that  the  construction 
standard  include  specifications  for  signs 
to  be  posted  at  all  locations  where 
regulated  areas  have  been  established 
to  indicate  that  concentrations  of 
airborne  MDA  exceed  the  PEL  or  where 
the  likelihood  of  dermal  exposure  exists; 
such  signs  are  to  bear  the  same  legend 
as  that  recommended  in  the  general 
industn,'  standard. 

The  purpose  of  such  signs  is  to 
minimize  the  number  of  employees  in  a 
regulated  area  by  alerting  them  to  the 
fact  that  they  must  have  authorization 
from  their  employer  and  take  the 
appropriate  protective  measures  before 


entering.  Furthermore,  as  discussed  in 
the  Summary  and  Explanation  for  the 
recommended  standard  for  general 
industry  signs  serve  to  apprise 
employees  of  the  hazards  to  which  they 
are  exposed  in  the  course  of  their 
employment,  and  foster  cooperation 
between  the  employee  and  employer  in 
controlling  workplace  hazards. 

The  standard  also  requires  that  all 
MDA  products  and  containers  of  MDA 
products,  including  waste  containers,  be 
labeled  with  appropriate  information 
and  with  a  warning  statement  against 
inhalation  or  dermal  contact  with  MDA. 
Tliese  labelling  requirements  are 
consistent  with  those  found  in  lfflO.1200. 

(2)  Employee  Information  and 
Training.  Tiie  recommended  training 
requirements  are  consistent  with  those 
found  in  1910.1200,  except  that  annual 
training  is  recommended  in  both  the 
general  industry  and  construction 
standards.  The  recommended  standard 
requires  that  training  be  provided  to  all 
employees  prior  to  or  at  the  time  of 
initial  assignment  and  at  least  yearly 
thereafter.  Component  areas  to  be 
covered  in  the  training  program  include: 
(1)  Methods  for  recognizing  MDA:  (2)  the 
health  effects  associated  with  MDA 
exposure:  (3)  the  importance  of 
necessary  protective  measures  to 
minimize  exposure  including,  as 
applicable,  engineering  controls,  work 
practices,  respirators,  housekeeping  and 
protective  clothing,  and  any  necessary 
instruction  in  the  use  of  these  controls; 
(4)  the  piupose,  proper  use,  fitting 
instructions,  and  limitations  of 
respirators,  as  described  in  29  CFR 
1910.134;  (5)  the  appropriate  work 
practices  for  performing  the  MDA 
related  job;  and  (6)  the  medical 
surveillance  program  requirements.  The 
employer  may  design  and  implement  his 
own  training  program  that  contains 
these  elements,  or  rely  on  third-party 
training  programs. 

The  Committee  strongly  believed  that 
informing  and  training  employees  can 
reduce  the  incidence  of  work-related 
diepases  caused  by  exposure  to 
hazardous  workplace  conditions. 

Paragraph  (m).  Housekeeping 

The  recommended  standard  for  the 
construction  industry  includes  a 
housekeeping  provision  stipulating  that 
(1)  when  vacuuming  is  used  for  cleanup, 
only  HEPA-filtered  equipment  may  be 
used;  and  (2)  all  waste,  scrap,  debris, 
bags,  containers,  equipment,  and 
contaminated  clothing  must  be  collected 
and  disposed  of  in  sealed  impermeable 
bags  or  in  other  closed  impermeable 
containers.  The  Committee  beheves  that 
these  housekeeping  practices  reflect 
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advances  in  vacuum  filt!?r  technology 
and  good  hygiene  practices,  and  are 
essentia!  parts  of  any  effective  MDA 
cnn'rol  protiram  The  Committee 
bf'lievos  that  the  use  of  HF.PA-filtered 
vicuums  and  proper  disposal  practices 
v\:!!  considerably  diminish  the  nsk  of 
S'-ner.itmg  airborne  \\D.\  during 
cle,in'..p — a  potentially  high-exposure 
a?  !:vi'^ — and  minimize  the  potential  for 
deinul  absorption  of  MUA.  The 
r^i'iired  use  of  high-efficiency 
particulate  air  filters  on  vacuums 
employed  for  cleanup  is  not  intended  to 
precl  ide  the  use  of  other  complementary 
d.-ianup  methods,  such  as  vvet  methods 
(wh.-'re  applii-abie).  The  Committee 
be'ieves  t.^at  the  recomm.ended 
housekeeping  requirements  will  aid  in 
m.mim.izing  worker  contact  with  MDA. 

r.nagraph  (n;  Medical  Surveillance 

Where  appropriate,  the  recommended 

constnaction  standard  requires  that 
medical  surveillance  programs  required 
by  section  6(b)(7)  of  'he  0SF1  Act  be 
iiirlided  in  OSHA  health  standards  to 
aid  in  determining  whether  the  health  of 
workers  is  adversely  affected  by 
e<posure  to  toxic  substances.  The 
medical  sur^  eillance  requirements 
contained  m  this  recommended  VfD.A 
constpjction  standard  are  designed  to 
d.'oct  changes  in  liver  function  and 
signs  or  symptom.s  of  acute  liver 
disease. 

The  Comm.ittee  agreed  that  each 
employer  m.ust  institute  a  medical 
surveillance  program  for  all  employees 
exposed  to  MDA  as  follows: 

K.Tployees  exposed  at  or  above  the  action 
Uw  1  for  more  than  30  days  per  year  or  who 
Bfiuw  <ii«ns  or  symptoms  of  exposure; 

F.Tiployees  who  have  the  likelihood  of 
il.'!-nal  exposure  for  more  than  15  days  per 
y*»ar  oxhibit  .VIDA  dermal  staining,  or  show 
s.ijns  or  symp'oms  of  e<tposure:  and 

F.mployeps  who  have  been  exposed  in  an 
p:r:>Ttfer.cy  si'uation. 

The  recommended  language  requires 
that  the  medical  surveillance  program 
provide  each  covered  employee  with  an 
opportunity  for  a  medical  examination. 
Further,  all  examinations  and 
procedures  must  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician  and  be  provided  without  cost 
to  the  employee.  Clearly,  a  licensed 
physician  is  the  appropriate  person  to 
supervise  and  evaluate  a  medical 
examination.  However,  certain  parts  of 
the  required  examination  do  not 
necessarily  require  the  physician's 
expertise  and  may  be  conducted  by 
another  person  under  the  supervision  of 
the  physician. 

The  Committee  also  recommends  that 
exams  be  given  at  a  reasonable  time 
ti.id  pLice.  It  IS  necessary  that  exams  be 


convenient  and  be  provided  without  loss 
of  pay  to  the  employee  to  assure  that 
thev  are  taken. 

The  proposal  allows  the  examining 
physician  to  prescribe  the  specific  tests 
to  be  included  in  the  medical 
surveillance  program.  Included  are  some 
specific  requirements,  such  as: 

(i)  Comprehensive  medical  and  work 
histories  with  special  emphasis  directed 
to  an  evaluation  of  other  carcinogens  to 
which  the  employee  is  exposed,  and 
smoking  and  alcohol  use: 

(ii)  Comprehensive  physical 
examination,  with  particular  emphasis 
given  to  symptoms  related  to  eye  and 
skin  irritation,  and  liver  dysfunction; 

(iii)  Complete  urinalysis;  and 

(iv)  Screening  for  liver  damage. 

It  is  important  to  note  that  the 
employer  is  required  to  make  any 
prescribed  tests  available  more  often 
than  specified  if  recommended  by  the 
examining  physician. 

The  Committee  also  recommends  that 
the  employer  provide  examinations 
recommended  by  the  physician  to  any 
employee  exposed  to  MDA  under 
emergency  conditions.  Due  to  the  effects 
of  high  short-term  exposures,  it  appears 
prudent  to  monitor  medically  such 
affected  employees.  However,  trivial 
exposures  which  are  peripherally 
related  to  an  emergency  do  not  trigger 
the  requirement. 

The  employer  will  also  be  required  to 
provide  the  physician  with  the  following 
information:  A  copy  of  this  standard  and 
its  appendices;  a  description  of  the 
affected  employee's  duties  as  they  relate 
to  the  employee  exposure  level;  and 
information  from  the  employee's 
previous  medical  examinations  which  is 
not  readily  available  to  the  examining 
physician.  Making  this  information 
available  to  the  physician  will  aid  in  the 
evaluation  of  the  employees  health  in 
relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment. 

The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining 
physician  that  contains  the  results  of  the 
medical  examinations;  the  physician's 
opinion  as  to  whether  the  employee  has 
any  detected  medical  conditions  which 
would  place  the  employee  at  increased 
risk  of  material  health  impairment  from 
exposure  to  MDA;  any  recommended 
restrictions  upon  the  employee's 
exposure  to  MDA  or  upon  the  use  of 
protective  clothing  or  equipment,  such 
as  respirators;  and  a  statement  that  the 
employee  has  been  informed  by  the 
physician  of  the  results  of  the  medical 
examination  and  of  any  MDA-related 
medical  conditions  which  require  further 
explanation  or  treatment.  This  written 
opinion  must  not  reveal  specific  findings 
or  diagnoses  unrelated  to  occupational 


exposure  to  MDA,  and  a  copy  of  the 
opinion  must  be  provided  to  the  affected 
employee 

The  purpose  of  requiring  the 
e,\amining  physician  to  supply  the 
employer  with  a  written  opinion  is  to 
provide  the  employer  with  a  medical 
basis  to  aid  in  the  determination  of 
initial  placement  of  employees  and  to 
assess  the  employee's  ability  to  use 
protective  clothing  and  equipment.  The 
requirement  that  a  physician's  opinion 
be  in  written  form  will  ensure  that 
employers  have  had  the  benefit  of  this 
information.  The  requirement  that  an 
employee  be  provided  with  a  copy  of  the 
physician's  written  opinion  will  ensure 
that  the  employee  is  informed  of  the 
results  of  the  medical  examination  The 
purpose  of  requiring  that  specific 
findings  or  diagnoses,  unrelated  to 
occupational  exposure  to  MDA,  not  be 
included  in  the  written  opinion  is  to 
encourage  employees  to  take  the 
medical  examination  by  removing  the 
concern  that  the  employer  will  obtain 
information  about  their  physical 
condition  that  has  no  relation  to  present 
occup.Ttional  exposures. 

Like  the  general  industry  standard  this 
standard  would  also  include  a  multiple 
physician  review  mechanism.  This 
mechanism  was  recommended  because 
it  was  the  Com.mittee's  belief  that  this 
would  aid  in  ensuring  that  employees 
take  physical  examinations.  Finally,  the 
draft  language  would  contain  provisions 
for  removing  an  employee  from 
exposure  who  has  suffered  reversible 
material  impairment  to  health  as  a  result 
of  being  exposed  to  MDA,  The 
Committee  agreed  that  employees 
whose  health  has  been  adversely 
affected  as  a  direct  result  of 
occupational  exposure  to  MDA  should 
be  rem.oved  from  exposure  and  should 
receive  medical  removal  benefit 
protections. 

Paragraph  (o)  Recordkeeping 

The  Committee's  recommendations 
are  consistent  with  section  8(c)(3)  of  the 
OSH  Act  which  provides  for  the 
promulgation  of  regulations  requiring 
employers  to  maintain  accurate  records 
of  employee  exposures  to  potentially 
toxic  substances  or  harmful  physical 
agents  which  are  required  to  be 
monitored  or  measured. 

The  Committee  allows  for  the  use  of 
objective  data  in  order  to  be  exempted 
from  the  standard.  Records  of  objective 
data  must  be  maintained  to  demonstrate 
that  employees  are  not  exposed  to 
airborne  MD.^  concentrations  and  that 
the  likelihood  for  dermal  exposure  does 
not  exist. 


The  Committee  also  recommends  that 
records  be  kept  to  identify  the  employee 
monitored  and  to  reflect  the  employee's 
exposure  accurately.  Specifically, 
records  must  include  the  following 
information:  (a)  The  names  and  social 
security  numbers  of  the  employees 
sampled:  (b)  the  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the 
representative  samphng  procedure  and 
equipment  used  to  determine  employee 
exposure  where  applicable;  (c)  a 
description  of  the  operation  involving 
exposure  to  MDA  which  is  being 
m.onitored  and  the  date  on  which 
monitoring  is  performed;  (d]  the  type  of 
respiratory  protective  devices,  if  any, 
worn  by  the  employee;  and  (e)  a 
description  of  the  sampling  and 
analytical  methods  used,  and  evidence 
of  their  accuracy. 

The  Committee's  recommendation 
also  includes  a  provision  for  requiring 
the  employer  to  keep  an  accurate 
medical  record  for  each  employee 
subject  to  medical  surveillance  Section 
8(c)  of  the  Act  authorizes  the 
promulgation  of  regulations  requiring 
any  employer  to  keep  such  records 
regarding  the  employer's  activities 
relating  to  the  Act  as  are  necessary  or 
appropriate  for  the  enforcement  of  the 
Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  illnesses.  The  Committee 
believes  that  medical  records,  like 
exposure  monitoring  records,  are 
necessary  and  appropriate  to  both  the 
enforcement  of  the  standard  and  the 
development  of  information  regarding 
the  causes  and  prevention  of  lilness. 

As  explained  above,  it  is  necessary  to 
relate  employees'  miedical  conditions  to 
their  exposures  to  develop  information 
regarding  cause  and  prevention.  Medical 
records  are  necessary  and  appropriate 
for  this  purpose.  In  addition,  miedical 
records  are  necessary  for  the  proper 
evaluation  of  the  employee's  health. 

The  employer  is  also  required  to  keep 
a  record  of  any  employee's  medical 
removal  and  return  to  work  status. 

The  recommended  draft  requires  that 
all  records  required  tc  be  kept  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  of 
NIOSH  for  examination  and  copying. 
Access  to  these  records  is  necessary  for 
the  agencies  to  monitor  compliance  with 
the  standard.  These  records  may  also 
contain  essential  information  which  is 
necessary  for  the  agencies  to  carry  out 
their  other  statutory  responsibilities. 

The  recomm.ended  proposal  would 
also  provide  for  employees,  former 
employees,  and  ihcir  designated 
representatives  to  have  access  to 
mandated  records  upon  request.  Section 


8(c)(3)  of  the  Act  explicitly  provides 
"employees  or  their  representatives" 
with  an  opportunity  to  observe 
monitoring  and  to  have  access  to  the 
records  of  monitonng  and  exposures  to 
toxic  substances;  and  several  other 
provisions  of  the  Act  contemplate  that 
employees  and  their  representatives  are 
entitled  to  play  an  active  role  in  the 
enforcement  of  the  .Act.  Employees  and 
their  representatives  need  to  know 
relevant  information  concerning 
employee  exposure  to  toxic  substances 
and  their  health  con-i^equences  if  they 
are  to  benefit  tull\'  from  these  statutory 
rights 

In  addition,  access  to  p\p(jsure  and 
medical  records  by  emplov  ees. 
designated  representatives,  and  OSHA 
is  to  be  provided  in  accordance  with  29 
CFR  1910  20  Section  1910.20  is  OSHA's 
gcner.c  standard  for  access  to  employee 
exposure  ar-i  medical  records  (45  FR 
352121.  B\  !tt  It  .ms,  it  applies  as  to 
records  requi'-ed  by  specific  standards, 
such  as  this  MDA  standard,  as  well  as 
records  which  are  voluntarily  created  by 
employers.  In  general,  it  provides  for 
unrestricted  employee  and  designated 
representative  access  to  exposure 
records.  The  Committee  recommends 
tlidt  unrestricted  access  to  both  kinds  of 
records  be  allowed,  but  also 
recommends  that  Agency  access  to 
personally  identifiable  records  is  made 
subject  to  rules  of  agency  practice  and 
procedure  concerning  OSHA  access  to 
employee  medical  records,  which  have 
been  pubhshed  at  29  CFR  1913.10.  An 
extensive  discussion  of  the  provisions 
and  rationale  for  §  1920.20  may  be  found 
at  45  FR  35312;  the  discussion  of 
§  1913.10  may  be  found  at  45  FR  35384. 

It  is  necessary  to  keep  records  for 
extended  periods  because  of  the  long 
latency  periods  commonly  observed  for 
carcinogens.  Cancer  often  cannot  be 
detected  until  20  or  more  years  after 
onset  of  exposure.  The  extended 
retention  period  is  therefore  needed  for 
two  purposes.  Diagnosis  of  disease  in 
employees  is  assisted  by  having  present 
and  past  exposure  data  as  well  as  the 
results  of  the  medical  exams.  Retaining 
records  for  extended  periods  also  makes 
it  possible  at  some  future  date  to  review 
the  adequacy  of  the  standard. 

The  time  periods  suggested  for 
retention  of  exposure  records  and 
medical  records  are  thirty  years,  and 
period  of  employment  plus  thirty  years, 
respectively.  These  retention  periods  are 
consistent  with  those  in  the  OSHA 
records  access  standard. 

The  recommended  proposal  would 
also  require  certain  employers  to  notify 
the  Director  in  writing  at  least  3  months 
prior  to  the  disposal  of  the  records. 
Section  1910.20(h)  contains  further 


requirements  regarding  the  transfer  of 
records. 

To  increase  the  effectiveness  of 
training  goals  the  draft  requires  that  the 
training  material  be  made  available, 
without  cost,  to  all  affected  employees 
or  their  representatives. 

The  Committee  recognizes  the 
transient  nature  of  the  Construction 
industry  and  the  difficulties  which  this 
industry  may  have  with  recordkeeping 
requirements;  it  is  for  this  reason  that 
the  Committee  would  not  mandate  the 
specific  methods  of  recordkeeping. 
Employers  are  free  to  use  the  services  of 
competent  organizations  such  as 
industry  trade  associations  and 
employee  associations  to  maintain  the 
required  records.  To  reduce  the  costs 
and  facilitate  the  recordkeeping  some 
groups  currently  use  centralized  medical 
recordkeeping  financed  through 
employer  contributions.  Centralized 
recordikeeping  could  be  instrumental  in 
alleviating  the  problem  of  lost  records 
associated  with  the  transient  nature  of 
the  construction  workforce  and  the 
frequency  of  business  closures  in  this 
sector. 

Paragraph  (p)  Observation  of  Monitoring 

The  Committee  also  recommends  that 
OSHA  include  a  provision  for 
observation  of  exposure  monitoring. 
This  provision  is  in  accordance  with 
section  8(c)  of  the  OSH  Act  which 
requires  that  employers  provide 
employees  and  their  representatives 
with  the  opportunity  to  observe  ~ 

monitoring  of  employee  exposures  to 
toxic  substances  or  harmful  physical 
agents.  Observation  procedures  are  set 
forth  which  require  the  observer, 
whether  it  be  an  employee  or  a 
designated  representative,  to  be 
provided  with  the  personal  protective 
clothing  and  equipment  that  is  required 
to  be  worn  by  the  employees  who  are 
working  in  the  area.  The  employer  is 
required  to  assure  the  use  of  such 
clothing  and  equipment  or  respirators 
and  is  responsible  for  requiring  that  the 
observer  complies  with  all  other 
applicable  safety  and  health  procedures. 

Paragraph  (q)  Effective  Dates 

The  Committee  did  not  establish  a 
section  for  effective  dates.  However,  the 
Committee  did  not  indicate  in  any  of  its 
feasibility  findings  that  any  specific  time 
would  be  needed  to  comply  with  the 
implementation  of  any  of  the 
recommendated  standards.  Thus  OSHA 
has  developed  its  effective  date  section 
based  on  the  feasibility  analysis 
recommended  by  the  Committee. 
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Paragraph  (r)  Starf-L'p  Dates 

The  Committee  did  not  establish  a 
iection  for  start-up  dates.  As  was  done 
for  effective  dates,  OSHA  based  its 
selection  of  start-up  dates  on  the 
feasibility  analysis  done  by  the      i 
Commitfee. 

Paragraph  (s)  Appendices 

Five  appendices  have  been  included 
at  the  end  ot  this  proposed  standard. 
Appendices  A,  B,  C,  and  D  have  been 
included  primarily  for  purposes  of 
information.  None  of  the  statements 
contained  in  Appendices  A.  B,  C,  and  D 
should  be  construed  as  establishing  a 
mandaton,  requirement  not  otherwise 
imposed  by  the  standard,  or  as 
detracting  from  an  obligation  which  the 
standard  does  impose.  However,  the 
pro'oc.ni.'j  for  respiratory  fit  testing  in 
.Appendix  E  aro  mandatory. 

Appendix  A  contains  information  on 
the  description  and  exposure  levels  of 
MU.A.  Also  provided  in  .Appendix  A  is 
information  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment. 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  for  the 
observation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
precautions  for  the  safe  use,  handling, 
and  storage  of  MDA 

Appendix  B  contains  "substance 
technical  guidelines"  for  MD.A..  including 
physical  and  chemical  data,  spill  and 
leak  procedures,  including  waste 
disposal  methods,  and  other 
mi^Jcellaneous  precautions  for  the  safe 
handling  of  MDA. 

Appendix  C  contains  the  medical 
surveillance  guidelines  for  MDA. 
Inci  .ded  in  these  guidelines  are  the 
description  of  the  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  MD.\  exposure. 
information  on  the  treatment  of  acute 
toxic  effects,  and  surveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  conducting  the 
medical  surveillance  program  required 
by  paragraph  (i)  of  this  recommended 
standard. 

Appendix  D  gives  details  of  the 
recommended  sampling  and  analytical 
methods  for  use  in  monitoring  employee 
exposures  to  MDA. 

Appendix  E  gives  detailed  fit  testing 
procedures  that  are  to  be  followed  for 
qualitative  and  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
protocols  for  qualitative  and 
quantitative  fit  tests  are  outlined  in 
detail. 

Al!  the  .Appendices  are  designed  to 
(lid  the  employer  in  complying  with  the 


requirements  of  the  standard.  Paragraph 
(j)  of  this  proposed  standard  on  the 
"communication  of  MDA  hazards  to 
employees"  specifically  requires  that  the 
contents  of  the  standard  and 
Appendices  A  and  B  be  made  available 
to  affected  employees.  Information 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 
affected  employees.  The  information  in 
Appendix  C  also  provides  information 
to  evaluate  the  results  of  the  information 
needed  by  the  physician  to  evaluate  the 
results  of  the  medical  examination. 

(b)  OSHA 's  Findings 

1.  General 

OSHA  has  relied  heavily  on  the 
recommendations  made  by  the 
Committee  in  developing  its  own  N'PRM 
for  construction.  There  were  however, 
several  instances  in  which  OSHA  made 
changes  to  the  Committee's 
recommended  construction  standard. 
OSHA  has  made  these  corrections  in  the 
regulatory  text  of  its  NPRM.  OSHA 
believes  that  these  changes  do  not  alter 
or  amend  the  Committee's  actual 
recommendations,  instead,  these 
changes  clarify  what  OSHA  believes  the 
Committee  intended. 

2.  Specific 

Paragraphs  (a)  Scope  and 
Application.  OSHA  reviewed  the 
Committee's  recommendations  for  this 
paragraph  and  has  used  these 
recommendations  as  the  basis  for  its 
NPRM.  OSiiA  agrees  that  construction 
should  have  its  own  standard  and 
believes  that  the  Committee  has 
sufficiently  defined  the  scope  and 
application  for  this  standard.  OSHA 
recognizes  that  the  Committee  had 
difficulty  identifying  affected  employers 
in  this  sector.  OSHA  believes  that  the 
examples  of  MDA  uses  are  adequate 
and  that  the  scope  and  application  are 
adequately  defined. 

Paragraph  (b)  Definitions.  The 
Committee  provided  OSHA  with  a 
number  of  definitions  to  be  used  in  the 
recommended  standard.  OSHA  finds 
that  the  Committee's  recommendations 
are  appropriate  and,  for  the  most  part 
has  adopted  the  Committee's 
recommendations  in  its  definition 
paragraph  in  the  NPRM.  OSHA  has 
expanded  upon  or  clarified  some  of  the 
Committee's  recommended  definitions. 
For  example,  for  action  level  and  STEL 
OSHA  has  inserted  numeric  values  into 
the  definitions.  OSHA  has  also  amended 
the  definition  of  regulated  areas  to 
reflect  only  the  definition  and  not  the 
intended  duties.  OSHA  has  also  deleted 
the  term  "competent  person"  and  has 
replaced  this  term  with  "employer". 


Paragraph  (c)  Permissible  Exposure 
Limits.  OSHA  accepts  the  Committee's 
recommendations  for  permissible 
exposure  limits  for  the  construction 
industry  and  has  made  the  Committee's 
recommendations  part  of  its  .N'PRM.  As 
with  the  general  industry  standard. 
OSHA  was  concerned  with  the 
relationship  between  ambient  and 
dermal  exposure  and  the  effectiveness 
of  establishing  these  PELs.  OSHA  finds, 
as  it  did  in  the  general  industry  standard 
that  the  PELs  and  the  other  standard 
provisions  are  necess.i.'y  to  adequately 
control  worker  exposure  to  MDA  (See 
discussion  in  PEL  section  in  genera! 
industry  standard).  In  addition,  OSHA 
believes  that  for  construction  as  is  the 
case  for  general  industry  that  the  STEL 
selected  is  appropriate  and  will  aid  in 
preventing  acute  toxicity  and 
carcinogenicity  in  workers  exposed  to 
MD.A  in  the  construction  industry  (See 
discussion  in  PEL  section  in  general 
industry  standard). 

Paragraph  (Jj  Employee  Rotation. 
While  included  in  OSHA's  NPRM.  it 
does  not  appear  as  a  separate 
paragraph.  Instead  OSHA  has  moved  it 
to  the  methods  of  compliance  section. 
OSfLA  did  use  the  Committee's 
recommended  regulatory  text  in  its  own 
NPRM  for  this  provision  (See  (h)(5)). 

Paragraph  (e)  Is  Now  Paragraph  (d) 
Communication  Among  Employers. 
OSHA  relied  on  the  Committee's 
recommended  regulatory  text  in 
developing  its  own  NPRM.  OSHA 
believes  that  including  a  communication 
among  employers  provision  will  aid  in 
preventing  inadvertant  MDA  exposure 
to  workers  on  multi-employer  sites. 

Paragraph  ffl  Is  Now  Paragraph  (c) 
Emergency  Situations.  OSHA  also  relied 
on  the  Committee's  recommendations  in 
developing  its  emergency  provision  in 
Its  NPRM.  OSHA  agrees  that  providing  a 
written  plan  for  emergency  situations 
and  an  employee  alerting  mechanism 
will  warn  employees  of  an  impending 
hazard  and  the  correct  procedures  for 
abating  such.  Given  the  potential  for 
acute  toxicity  and  possibly  death  posed 
by  exposure  to  infrequent,  high  doses  of 
MD.A  emergency  provision  are  clearly 
needed. 

Paragraph  (gl  Is  Now  Paragraph  (f) 
Exposure  Monitoring.  OSHA  made  use 
of  the  Committee's  recommendations  in 
drafting  its  own  monitoring  provisions. 
Like  the  general  industry  standard, 
OSl  W  attempted  to  clarify  the 
Committee's  intent  with  respect  to 
monitoring  and  has  made  it  clear  that 
monitoring  for  the  STEL  must  also  bo 
done.  OSHA  has  also  included  the 
visual  monitoring  provisions  in  its 
NPRM.  OSl  lA  believes  that  these 


provisions  will  aid  the  employer  in  early 
detection  of  ineffective  personal 
protective  clothing. 

Paragraph  (h)  Is  Now  Paragraph  (g) 
Rrgulated  Areas.  OSHA  recognizes  the 
significance  which  regulated  areas  has 
in  providing  worker  protection  on  multi- 
work sites.  OSHA  agrees  that  restricting 
employee  access  and  requiring  the  use 
of  personal  protection  equipment  is 
necessary. 

While  OSHA  has  relied  on  the 
Committee's  recommended  regulatorv 
text,  OSHA  has  made  a  number  of 
changes.  First,  OSHA  has  removed  some 
of  the  repetition  by  including  the 
establishment  provisions  under  one  sub 
heading  instead  of  two.  Secondly, 
OSHA  has  attempted  to  clarify  the 
establishment  requirements  for 
employees  dermally  exposed.  OSHA 
recognizes  as  did  the  Committee  that 
dermal  exposure  can  occur  from 
ambient  "fall  out".  In  this  instance, 
where  liquid  mixtures  have  been 
allowed  to  become  airborne  and  now 
pose  both  an  inhalation  and  a  dermal 
exposure  hazard,  regulated  areas  must 
be  established  in  areas  in  excess  of  the 
PEL.  On  the  other  hand,  if  exposure  is  to 
non-ambient  liquid  mixtures  then  these 
areas  must  be  dem.arcatcd  as  regulated 
areas.  OSHA  agrees  with  the  feasibility 
findings  of  the  Committee  in  this  respect 
and  believes  that  caution  tape  may  be 
used  to  mark  off  these  areas.  Because 
dermal  exposure  makes  a  significant 
contribution  to  emiployee  exposure, 
neither  the  Committee  nor  OSHA  looks 
favorably  on  inadventent  or  excessive 
employee  exposure  to  liquid  m.ixtures. 

Paragraph  (i)  Is  Now  Paragraph  fh) 
Methods  of  Compliance.  OShLA  has 
relied  on  the  Committee's 
recommendations  in  develcping  this 
paragraph  in  its  NPRM.  OSHA. 
however,  found  it  necessary  to  amend 
the  regulatory  text  proposed  by  the 
Com.mittee  in  order  to  make  it  conform 
to  the  rationale  proposed  by  the 
Committee.  OSHA  recognizes  the 
difficulty  associated  wirh  drafting 
regulatory  text  and  believes  that  the  text 
proposed  by  OSHA  reflects  the 
Com.mittee's  position. 

Firstly,  the  Com.mittee  recommended 
the  traditional  hierarchy  of  control  for 
MDA  exposure  in  the  construction 
sector.  However,  for  workers  engaged  in 
spray  application,  the  Committee 
recom.mended  that  a  respirator  be  used 
in  conjunction  with  feasible  engineering 
controls.  The  Committee  also 
acknowledged  that  for  spray  painters 
engaged  in  application  in  non-barriered 
areas,  that  feasible  engineering  controls 
and  work  practices  do  not  exist  and  that 
worker  protection  is  achieved 
exclusively  through  the  use  of  a 


respirator.  OSILA  accepts  the 
Committee's  findings  in  this  limited 
instance  and  has  included  special 
provisions  in  the  regulatory  text  of  its 
NPRM  to  acknowledge  these  findings. 
Furthermore,  OSHA  also  believes  as  did 
the  Committee  that  this  control  hierachy 
would  result  in  exposures  much  less 
than  the  10  ppb  PEL  proposed. 

In  addition,  the  regulatory  text  of  the 
Committee's  recommendations  propose 
to  exclude  the  spray  application  of 
MD.A.  Yet,  in  the  Committee'  s 
discussions  and  even  in  the  Committee  s 
feasibility  determinations,  the 
significance  and  wides-spread  use  of 
this  technique  in  construction  is 
apparent.  During  the  final  committee 
meeting  the  Comimittee  agreed  to  delete 
this  provision  from  the  regulatory  text  of 
the  construction  standard  but  the 
amendment  was  not  made  to  the  text. 
OSHA  has  made  this  modification  to  its 
NPRM  and  believes  that  this 
modification  reflects  the  Committee 
recommendations. 

Paragraph  (j)  Is  Now  Paragraph  (i) 
Respiratory  Protection.  OSHA  reviewed 
the  Committee's  recommendations 
regarding  the  use  of  respiratory 
protection  and  has  relied  on  these 
recommendations  to  make  findings  in  its 
NPRM.  OSHA  has  modified  the 
Committee's  recommendations  slightly 
to  reflect  that  spray  painters  are 
required  to  wear  respirators.  This 
change  results  from  the  clarifications 
which  OSHA  made  to  paragraph  (h), 
methods  of  compliance. 

Paragraph  (k)  Is  Now  Paragraph  (j) 
Protective  Work  Clothing  and 
Equipment.  OSHA  agrees  that  the 
Committee's  recommendations  for  the 
use  of  personal  protective  equipment 
and  clothing  are  appropriate,  however. 
OSHA  has  modified  the  format 
recommended  by  the  Committee.  OSHA 
has  redesigned  the  format  of  this 
paragraph  to  be  compatible  with  this 
same  paragraph  in  the  general  industry 
standard.  OSHA  beUeves  that  this 
format  assists  in  producing  ease  of 
regulatory  interpretation.  OSHA 
acknowledges  that  many  of  the 
clarifications  and  format  corrections 
which  have  been  made  oould  have  been 
corrected  by  publication  of  a  correction 
document  to  the  Committee's  July  16, 
1987  Federal  Register  document. 
Traditionally.  OSHA  publishes  a 
correction  document  following 
publication  of  a  lengthy  rulemaking.  A 
correction  document  was  not  done  for 
the  Committee's  recommendations, 
moreso  because,  OSHA  believed  that 
these  corrections  could  be  made  through 
its  NPRM.  OSHA  believes  this  to  be  a 
cost-effective  alternative. 


Paragraph  (1)  Is  Now  Paragraph  (k) 
Hygiene  Facilities  and  Practices.  OSHA 
accepts  the  Committee's 
recommendations  and  generally  has 
used  the  regulatory  text  proposed  by  the 
Committee  in  its  NPRM.  OSHA,  as  in 
the  general  industry  standard,  has 
deleted  the  phrase.  "Shower  facilities 
for  employees  exposed  only  in  this 
manner  may  not  be  necessary"  found  in 
(k](2](ii]  of  this  paragraph,  to  include 
only  the  obligatory  portions  of  the 
provision. 

Paragraph  (m)  Is  Now  Paragraph  (1) 
Communication  of  Hazards  to 
Employees.  OSHA  generally  has 
accepted  the  Committee's  recommended 
paragraph  in  this  instance,  except  that 
some  unnecessary  terminology  has  been 
removed. 

Paragraph  (n)  Is  Now  Paragraph  (m) 
Housekeeping.  OSHA  has  used  the 
Committee's  recommendations  to 
develop  this  paragraph  in  its  NPRM. 

Paragraph  (o)  Is  Now  Paragraph  (n) 
Medical  Surveillance.  OSHA  has  relied 
on  the  Committee's  recommendations  in 
developing  its  NTRM  for  this  paragraph. 
As  discussed  in  the  general  industry 
medical  surveillance  paragraph,  OSHA 
considered  the  appropriateness  of 
medical  surveillance  and  the  possibility 
of  "sunsetting"  this  provision.  OSHA 
believes  that  medical  surveillance  for 
workers  exposed  to  MDA  in  the 
construction  industry  is  necessary. 
Furthermore,  the  maintenance  of  this 
provision  is  crucial  to  the  continued 
health  and  safety  of  workers  exposed  to 
MDA  in  construction  (See  medical 
surveillance  discussion  for  the  general 
industry  standard). 

Paragraph  (n)  Is  Now  Paragraph  (o) 
Recordkeeping.  OSHA  has  reviewed  the 
Committee's  recommendations  and  has 
used  their  recommendaticns  as  the  basis 
for  its  NTRM. 

Paragraph  (o)  Is  Now  Paragraph  (p) 
Observation  of  Monitoring.  OSHA  has 
reviewed  the  Committee's 
recommendations  and  has  used  their 
recommendations  as  the  basis  for  its 
NPRM. 

Paragraph  (p)  Is  Now  Paragraph  (q) 
Effective  Dates.  The  Committee  did  not 
establish  a  section  for  effective  dates. 
However,  the  Committee  did  not 
indicate  in  any  of  its  feasibility  findings 
that  any  specific  time  would  be  needed 
to  comply  with  the  implementation  of 
any  of  the  recommendated  standards. 
Thus  OSHA  has  developed  its  effective 
date  section  based  on  the  feasibility 
analysis  recommended  by  the 
Committee. 

Paragraph  (q)  Is  Now  Paragraph  (r) 
Appendices.  Five  appendices  have  been 
included  at  the  end  of  this  proposed 
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ha'.e  been  included  pnm.anly  for 
nnrnnqeq  of  information  .None  of  the 


physician  to  evaluate  the  results  of  the 
medical  examination. 
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name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
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and  health  standards  developed  by  such 
Plan-St.'ites  must,  amnne  nthpr  thir.es.  hr 


Signed  at  Washington,  DC  this  26th  day  of 
April.  1989. 

Alan  C.  McVfillan. 
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sundard.  Appendices  A,  B.  C.  and  D 

have  been  included  primarily  for 
purposes  of  information.  None  of  the 
statements  contained  m  Appendices  A, 
B,  C,  and  D  should  be  construed  as 
establishing  a  mandatory  requirement 
not  otherwise  imposed  by  the  standard, 
or  as  detracting  from  an  obligation 
which  the  standard  does  impose. 
Hcwever,  the  protocols  for  respiratory 
Ht  testing  in  Appendix  E  are  mandatory. 

Appendix  A  contains  information  on 
the  description  and  e.xposure  levels  of 
MDA.  Also  provided  in  Appendix  A  is 
information  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment, 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  fur  the 
observation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
prer  aut'ons  for  the  safe  use.  handling. 
and  sturace  of  .VtDA, 

Appendix  B  contains    substance 
technical  guidelines"  for  MDA,  including 
physical  and  chem.ical  data,  spill  and 
U'ak  procedures,  including  waste    . 
disposal  m.ethods,  and  other 
miscellaneous  precautions  for  the  safe 
handling  of  MDA. 

.Appendix  C  contains  the  medical 
surveillance  g'jjdelines  for  MD.\, 
Included  in  these  guidelines  are  the 
description  of  tlie  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  MD.'\  exposure. 
information  on  the  treatment  of  acute 
toxic  effects,  and  surveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  conducting  the 
medical  surveillance  program,  required 
by  paragraph  (m)  of  this  recommended 
standard. 

Appendix  D  gives  details  of  the 
recommended  sampling  a.^d  analitadl 
methods  for  use  m  mon;tonng  employee 
exposures  to  MD.A. 

,Appendix  E  gives  detailed  fit  testing 
procedures  that  a'-e  to  be  followed  for 
qualitative  or  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
protocols  for  qualit;a*ive  and 
quantitjnve  fi!  tests  are  outlined  in 
detail 

•Ail  the  .Appendices  are  designed  to 
aid  the  employer  in  complying  with  the 
requirements  of  the  standard.  Paragraph 
(k)  of  this  proposed  standard  on  the 
"communication  of  MD.A  hazards  to 
employees"  specincally  requires  that  the 
contents  of  the  standard  and 
.-^ppendlces  A  and  B  be  made  available 
to  affected  employees,  information 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 
affected  employees  Appendix  C  also 
prrvides  infnmna'ion  needed  by  the 


physician  to  evaluate  the  results  of  the 
nedical  examination. 

Paragraph  (r)  Is  Now  Paragraph  (s) 
Start-up  Dates.  The  Committee  did  not 
establish  a  section  for  start  up  dates.  As 
was  done  for  effective  dates,  OSl  LA 
based  its  selection  of  startup  dates  on 
the  feasibility  analysis  done  by  the 
Committee. 

IX,  Environmental  .Assessment  Findings 
of  No  Significant  Impact 

A.  Summary  of  the  Committee's 
Recommendations 

The  Committee  has  reviewed  the 
environmental  impact  m  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U,S.C  4321  e.'  sea),  the  Council 
on  Environmental  Quality  (CEQ)  NEPA 
regulations  (40  CFR  Part  1500),  and 
OSHA's  DOL  NEP.A  Comp'iance 
procedures  (29  CFR  Part  11). 

As  a  result  of  this  review,  the 
Committee  has  determ.ined  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  the  external  environment. 
Impacts  on  the  workplace  environment 
are  discussed  in  other  portions  of  this 
preamble. 

B  OSHA's  Findings 

OSHA  has  reviewed  the  Committee's 
recommendations  with  respect  to 
environmental  impact  and  finds  that  the 
recommendation  is  appropriate  and 
adopts  this  recommendation  as  its  own. 

X,  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
June  26, 1989,  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No,  H040.  U,S,  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3637,  200 
Constitution  Avenue  NW.,  Washington 
DC  20210, 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  655),  section  107 
of  the  Construction  Safety  Act  (41  U.S.C. 
333),  and  29  CFR  1911.11,  interested 
persons  may  file  objections  to  the 
proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 


1.  The  objections  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
by  lune  12,  1989; 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefor; 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

XI.  State  Plan  Requirements 

The  25  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standards  within  six  months  of 
the  publication  date  of  the  final 
standard  or  show  OSAA  why  there  is  no 
need  for  action,  e.g.,  because  an  existing 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  These  States 
California,  Connecticut,  (State  and  local 
government  workers  only),  Hawaii. 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York,  (State  and  local 
government  workers  only),  North 
Carolina,  Tennessee,  Utah.  Vermont, 
Virginia,  Virgin  Islands,  Washington 
and  Wyoming. 

XII.  Federalism 

The  proposed  standard  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685;  October  30, 
1987)  regarding  Federalism,  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  pree.mption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Corigress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSMA  has  promulg.ited 
occupational  safety  or  health  standards. 
Under  the  OSH  .Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  ajiproval  of,  a  plan  for 
the  developm.cn t  of  such  standards  and 


their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  miust,  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  federally  proposed  MDA 
standard  is  drafted  so  that  workers  in 
every  State  would  be  protected  by 
general,  performance-oriented 
standards.  To  the  extent  that  there  are 
State  or  regional  peculiarities  that  could 
alter  work  practices.  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  would  be  able  to  develop  their  own 
State  standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  proposed  standard,  of  and 
by  itself,  allows  for  flexibility  by  States 
and  contractors  to  provide  as  much 
safety  as  possible  using  varying 
methods  consonant  with  conditions  in 
each  State. 

In  short,  there  is  clear  national 
problem  related  to  occupational  safety 
and  health  of  workers.  While  the 
individual  States,  if  all  acted,  might  be 
able  collectively  to  deal  with  the  safety 
problems  involved,  most  have  not 
elected  to  do  so  in  the  seventeen  years 
since  the  enactment  of  the  OSH  Act. 
Those  States  which  have  elected  to 
particpate  under  section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
proposed  regulation  and  would  be  able 
to  deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comm.ents  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  p-omulgation  of  a  final  rule. 

XIII.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S, 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c),  and  B[g]  of  the  Occupational  Safety 
and  I  lealth  Act  of  1970  (29  U.S  C.  655, 
657);  sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.SC.  333);  sec.  41. 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.SC  941):  and 
29  CFR  Part  1911:  29  CFR  Parts  1910  and 
1926  are  proposed  to  be  amended  as  set 
forth  below. 

List  of  Subjects  in  29  CFR  Parts  1910  and 
1926 

F4ea!th,  Occupational  safety  and 
health.  Protective  equipment. 
Respiratory  protection.  Carcinogen, 


Signed  at  Wpshington,  DC  this  26th  day  of 
Apni.  1989. 
Alan  C.  McMillan. 

Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

XIV.  Proposed  Standard  and 
Appendices 

General  Industry 

Parts  1910  and  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  1910— iAMENDEDl 

Subpart  B—[  Amended  1 

1.  The  authority  citation  for  Subpart  B 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4.  6  and  8  of  the     - 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  653,  655,  657;  Walsh-Healey  Act.  29 
use.  35  et  seq-  Service  Contract  Act  of  1965. 
41  use.  351  et  seq:  Pub.  L.  91-54,  40  U.S.C. 
333;  Pub,  L  85-742,  33  U.S.C.  941;  National 
Foundation  on  Arts  and  Humanities  Act.  20 
U.S.C,  951  et  spq  Secretan,  of  L.abor'8  Orders 
12-71  (36  FR  8"64),  6-76  (41  FR  2505),  or  9-83 
(48  FR  35736);  and  29  CFR  Part  1911. 

2.  By  adding  a  new  paragraph  (k)  to 
§  1910,19  to  read  as  follows: 

§  1910.19    Special  provisions  for  ai.' 

contaminants, 

•         •         *         t         • 

(k)  4.4'-MethyIenedianiIine  (MDA). 
Section  1910.1050  shall  apply  to  the 
exposure  of  every  employee  to  MDA  in 
every  employment  and  place  of 
em.ployment  covered  by  §§  1910.13. 
1910.14, 1910.15,  or  1910.16,  in  lieu  of  any 
different  standard  on  exposure  to  MDA 
which  would  otherwise  be  applicable  by 
virtue  of  those  sections. 

Subpart  Z— [Amended] 

3.  The  authority  citation  for  Subpart  Z 
of  29  CFR  Fart  1910  continues  to  read  as 
follovvs; 

Authority:  Sees.  6  and  8.  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655,  657. 
Secretary  of  Labor's  Orders  Nos,  12-71  (36  FR 
8754),  &->6  141  FR  25059).  or  9-«3  (48  FR 
35736),  as  applicable;  and  29  CFR  Part  1911. 

4.  By  adding  a  new  §  1910,1050  to  read 
as  follows: 

§  1910.1050    Methylenedlsniline. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  MDA,  Chemical  Abstracts 
Service  Registry  No.  101-77-9,  except  as 
provided  in  paragraphs  (a)(2)  through 
(a)(5)  of  this  section. 

(2)  This  section  does  not  apply  to  the 
processing,  use,  and  handling  of 
products  containing  MDA  where  initial 
monitoring  indicates  that  the  product  is 


not  capable  of  releasing  MDA  in  excess 
of  the  action  level  under  the  expected 
conditions  of  processing,  use,  and 
handling  which  will  cause  the  greatest 
possible  release;  and  where  the 
likelihood  of  dermal  exposure  does  not 
exist. 

(3)  This  section  does  not  apply  to  the 
processing,  use.  and  handling  of 
products  containing  MDA  where 
objective  data  are  reasonably  relied 
upon  which  demonstrate  the  product  is 
not  capable  of  releasing  MDA  under  the 
expected  conditions  of  processing,  use. 
and  handling  which  will  cause  the 
greatest  possible  release;  and  where  the 
likelihood  of  dermal  exposure  does  not 
exist. 

(4)  This  section  does  not  apply  to  the 
storage,  transportation,  distribution  or 
sale  of  MDA  in  intact  containers  sealed 
in  such  a  manner  as  to  contain  the  MDA 
dusts,  vapors,  or  liquids,  except  for  the 
provisions  of  29  CFR  1910.1200  and  the 
emergency  pro\ision8  under  paragraph 
(d)  of  this  section. 

(5)  This  section  does  not  apply  to  the 
construction  industry  as  defmed  in  29 
CFR  1910.12(b).  (Exposure  to  MDA  in 
the  construction  industry  is  covered  by 
29  CFR  1926.59). 

(6)  Where  products  containing  MDA 
are  exempted  under  paragraph  (a)(2) 
through  (a)(5)  of  this  section,  the 
employer  shall  maintain  records  of  the 
initial  monitoring  results  or  objective 
data  supporting  that  exemption  and  the 
basis  for  the  employer's  reliance  on  the 
data,  as  provided  in  the  recordkeeping 
provision  of  paragraph  (n)  of  this 
section. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

"Action  leveF'  means  a  concentration 
of  airborne  MD.A  of  5  ppb  as  an  eight 
(8) -hour  time-weighted  average. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Heai'h.  US. 
Department  of  Labor,  or  designee. 

"Authorized person"  me^ns  any 
person  specifically  authorized  by  the 
employer  whose  duties  require  the 
person  to  enter  a  regu!.ited  area,  or  any 
person  entering  such  an  area  as  a 
designated  representative  of  employees, 
for  the  purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragiaph  (m)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act.    ~ 

"Container"  means  any  barrel,  bottle, 
can,  cyhnder,  drum,  reaction  vessel, 
storage  tank,  commercial  packaging  or 
the  like,  but  does  not  include  piping 
systems. 
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"Director'  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U,S.  Department  of 


directly  exposed.  Affected  employees 
not  engaged  in  correcting  emergency 
conditions  shall  be  evacuated 


(ii)  If  the  periodic  monitoring  required 
by  paragraph  (e)(3)  of  this  section 
reveals  that  employee  exposures,  as 
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workplace  in  a  manner  that  minimizes 
the  number  of  per.sons  potentially 

exposed. 


Respirators  shall  be  used  in  the 
following  circumfltances: 
(il  Durinsthe  time  nerin:'  nt'f:-t\>s.i'-v  to 


Table  1 .— RESPtRATORv  Protection 
FDA  MDA— Continued 
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"Director'  me-^ns  "he  Director  of  the 
National  Institute  for  Oixupationa! 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

Emergency"  means  any  occurrence 
such  as.  but  no*  limited  to.  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  results  in  an 
u.".expected  a.id  potentially  hazardous 
release  of  MD.A.. 

"Employee  exposure"  means  exposure 
to  MDA  which  would  occur  if  tlie 
employee  wore  not  u>;.';g  personril 
protective  equipment  and  clothing. 

"4,4'  Methylenedirinilinc"  or  "MD.^" 
means  the  chemical.  4.4'- 
diaminodiuhenylmethane,  Chemical 
Abstract  S'rvice  Registry  number  101- 
77-9.  in  the  form  of  a  vapor,  liquid,  or 
solid.  The  definition  also  includes  the 
salts  of  MDA.  The  definition  includes 
MDA  contained  in  liquid  mixtures  and 
the  KfDA  vapors  released  by  these 
liquids.  The  definition  does  not  include 
unreacted  MDA,  physically  bound,  such 
that  It  is  incapable  of  releiism;:  MDA 
into  the  workplace 

'Regulated  .Areas    means  are-is 
where  airborne  ccncentrati^^ns  if  \fD.A 
exceed  or  can  reasonably  be  expected 
to  exceed,  the  permis'-'M^?  exposure 
!:.mit,  or  areas  where  "he  likelihood  for 
dermal  exposure  exis'b 

"STEL"  means  short  term  exposure 
hmit  of  100  ppb  as  determined  by  any  15 
minu'e  sample  penod. 

(c)  Perm:ss-Ne  exposure  limits  (PEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  MDA  in  excess  of  ten 
parts  per  billion  (10  ppb)  as  an  8-hour 
time-weighted  average  or  a  STEL  of  100 
ppb. 

(d)  Emergency  situations — (1)  IVritten 
plan,  (i)  A  written  plan  for  emergency 
situations  shall  be  developed  for  each 
workplace  where  there  is  a  possibility  of 
an  emerger.cy.  Appropriate  portions  of 
the  plan  shall  be  implemented  in  the 
event  of  an  emergency. 

(ii)  The  plan  shall  specifically  provide 
that  employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
with  the  appropriate  personal  protective 
equipment  and  clothing  as  required  in 
paragraphs  (h)  and  (i)  of  this  section 
until  the  emergency  is  abated. 

(ii:)  The  plan  shall  speciHcally  include 
provisions  for  alerting  and  evacuating 
affected  employees  as  well  as  the 
elements  prescribed  in  29  CFR  1910.38, 
"Employee  emergency  plans  and  Hre 
prevention  plans." 

(2)  Alerting  employees.  Where  there  is 
'he  possibility  of  employee  exposure  to 
MDA  due  'o  an  emergency  means  shall 
be  developed  to  alert  prum.ptiy  those 
employees  who  have  the  potential  to  be 


directly  exposed.  Affected  employees 
not  engaged  in  correcting  emergency 
conditions  shall  be  evacuated 
immediately  in  the  event  that  an 
emergency  occurs.  Means  shall  also  be 
developed  for  alerting  other  employees 
who  may  be  exposed  as  a  result  of  the 
emergency. 

(e)  Exposure  monitoring — (l)  Generai 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  each 
employee's  exposure  to  airborne  MD.A 
over  an  eight  (8)  hour  period.  Monitoring 
for  the  STEL  shall  also  consist  of 
breathing  zone  samples  except  that  each 
employees'  exposure  shall  be  monitored 
over  a  IS  minute  sampling  period 

(ii)  Representative  employee  exposure 
shall  be  determined  on  the  basis  of  one 
or  more  samples  representing  full  shift 
exposure  for  each  shift  for  each  job 
classification  in  each  work  area  where 
exposure  to  MLDA  may  occur. 

(iii)  Where  the  employer  can 
document  that  exposure  levels  are 
equivalent  for  similar  operations  in 
different  work  shifts,  the  employer  shall 
only  be  required  to  determine 
representative  employee  exposure  for 
that  operation  during  one  shift 

(2)  Initial  monitoring.  Each  employer 
who  has  a  workplace  or  work  operation 
covered  by  this  standard  shall  perform 
initial  monitoring  to  determine 
accurately  the  airborne  concentrations 
of  MDA  to  which  employees  may  be 
exposed. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  (i)  If  the 
monitoring  required  by  paragraph  (e)(2) 
of  this  section  reveals  employee 
exposure  at  or  above  the  action  level, 
but  at  or  below  the  PELs,  the  employer 
shall  repeat  such  representative 
monitoring  for  each  such  employee  at 
least  every  six  months. 

(ii)  If  the  monitoring  required  by 
paragraph  (e)(2]  of  this  section  reveals 
employee  exposure  above  the  PELs,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  at  least  every 
three  (3)  months. 

(iii)  The  employer  may  alter  the 
monitoring  schedule  from  every  three 
months  to  every  six  months  for  any 
employee  for  whom  two  consecutive 
measurements  taken  at  least  7  days 
apart  indicate  that  the  employee 
exposure  has  decreased  to  below  the 
TWA  but  above  the  action  level. 

(4)  Termination  of  monitoring,  (i)  If 
the  initial  monitoring  required  by 
paragraph  (e)(2)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level,  the  employer  may 
discontinue  the  monitoring  for  that 
employee,  except  as  otherwise  required 
by  paragraph  (e)(5)  of  this  section. 


(ii)  If  the  periodic  monitoring  required 
by  paragraph  (e)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
empluvc''  nMy  discontinue  the 
mon/.oruig  for  that  employee,  except  as 
otherwise  required  by  paragraph  [•■][5]. 

(5)  .Additional  monitoring.  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(e)(2)  and  (e)(3)  of  this  section  when 
there  has  been  a  change  in  production 
process,  chemicals  present,  control 
equipment,  personnel,  or  work  practices 
which  may  result  in  new  or  additional 
exposures  to  MDA,  or  when  the 
employer  has  any  reason  to  suspeci  a 
change  which  may  result  in  new  or 
additional  exposures. 

(B|  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  MDA. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitonrg 
perform.ed  under  this  standard,  notify 
each  emiployee  of  these  results,  in 
writing,  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
IS  accessible  to  affected  employees. 

fii)  T}ie  written  notification  requirt  li 
by  paragraph  (e)(7)(i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  to  reduce  the 
employee  exposure  to  or  below  the 
PELs.  wherever  the  PELs  are  exceeded. 

|8)  Vi.'mal  mrm'oring.  The  employer 
shall  make  routine  inspections  of 
employee  dermal  areas  potentiallv 
exposed  to  MD-X.  If  the  employer 
determines  that  the  employee  has  been 
exposed  to  MD.A  the  employer  shall: 

(i)  Determine  the  source  of  exposure; 

(ii)  Implement  protective  measures  to 
correct  the  hazard;  and 

(iii)  Maintain  records  of  the  conective 
actions  in  accordance  with  paragraph 
(n)  of  this  section. 

(f)  Regulated  areas — (1) 
Establishment — (i)  Airborne  exposures. 
The  employer  shall  establish  regulated 
areas  where  the  potential  exis's  for 
exposure  to  airborne  concentrations  of 
MDA  in  excess  of  the  permissible 
exposure  limits. 

(ii)  Dermal  exposures.  Where 
employees  are  engaged  in  the  handling, 
application,  or  use  of  non-airborne  S\B.\ 
liquids  or  mixtures  the  employer  shall 
establish  those  work  areas  as  regulated 
areas. 

(2)  Demarcation.  Regulated  areas 
shall  be  demarcated  from  the  rest  of  the 


workplace  in  a  manner  that  minimizes 

the  number  of  persons  potentially 
exposed. 

(.1)  Access.  Access  to  regulated  areos 
shall  be  limii'ed  to  authorized  persons 

(•M  Personal  prated 'vp  equipinen!  ard 
c'othmg  Each  person  entering  a 
regulated  area  shall  be  supplied  with 
and  required  to  use  the  appropriate 
personal  protective  clothing  and 
equipment  in  accordance  with 
paragraphs  (h)  and  fi)  of  this  section 

(5)  Prohibited  activities.  The  employer 
shall  ensure  that  employees  do  not  eat, 
drink,  smoke,  chew  tobacco  or  gum.  or 
apply  cosmetics  in  regulated  areas 

(g)  Methods  of  compliance — (11 
Engineering  controls  and  work 
practices,  (ij  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
em.ployee  exposure  to  MDA  at  or  below 
the  PELs  except  to  the  extent  that  the 
employer  can  establish  that  these 
controls  are  not  feasible  or  where  the 
provisions  of  paragraphs  (g)(l)'ii)  or 
(h)(1)  (i)  through  (iv)  of  this  section 
apply. 

(li)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELs.  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  hy  the  use  of 
respiratory  protective  devices  which 
comply  with  the  requirements  of 
paragraph  (h)  of  this  section. 

[2}  Compliance  program,  (ij  The 
employer  shall  establish  and  implement 
a  vNTitten  program  to  reduce  employee 
exposure  to  or  below  the  PELs  by  means 
of  engineering  and  work  practice 
controls,  as  required  by  paragraph  (gli'lj 
L.f  this  section,  and  by  use  cf  respiratory 
protection  where  permitted  Jider  this 
section.  The  progran,  shall  i  '  lude  a 
schedule  for  periodic  maintt.u.mce  (e.g., 
leuk  detection)  and  shall  include  the 
\» Titten  plan  for  emergency  situations  as 
.specified  ii  paragraph  (ci)  of  this 
section. 

(ii)  Upon  request  this  wrritten  program 
shall  be  furnished  for  examination  and 
copying  to  the  Assis'.ant  Secretary,  the 
Director,  affected  employees,  and 
tlcsignated  employee  representatives. 
The  em.ployer  shall  review  such  plans  at 
least  once  every  12  months  to  make 
certain  they  reflect  the  current  status  of 
the  program. 

(3)  Employee  rotation.  Employee 
rotation  shall  not  be  permitted  cs  a 
means  of  reducing  exposure. 

(h)  Respiratory  protection — (1) 
General.  The  employer  siiull  provide 
respirators,  and  ensure  that  they  are 
used,  where  required  by  this  section. 


Respirators  shall  be  used  in  the 
following  circumstances 

(i)  During  the  time  period  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls 

(ii)  In  work  optrations  for  which  the 
employer  estabiihhes  ttiat  engineering 
and  work  practice  controls  are  not 
feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  no;  yet  sufficient  to  reduce  exposure 
to  or  below  the  PEL;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  or  allowed 
under  this  seclion,  the  employer  shall 
select  and  provide,  a1  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  m  Table  1.  and  shall  assure 
that  the  employee  uses  the  respirator 
provided 

(ii)  The  employer  shall  select 
respirators  from  among  those  approved 
by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institulfc  im  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFR 
Part  11 

(ill)  Any  employee  who  cannot  wear  a 
negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  positive 
pressure  respirator  or  any  supplied-air 
respirator  operated  in  the  continuous 
flow  or  pressure  demand  mode. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910134  (b),  (d),  (e),  and  (f), 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respirators  (cartridge  or 
canister!  are  used,  the  employer  shall 
replace  the  air  purifying  element  as 
needed  to  maintain  the  effectiveness  of 
the  respirator  The  employer  shall 
ensure  that  each  cartridge  is  dated  at 
the  beginning  of  use. 

(ii)  Employees  who  wear  pespirators 
shall  be  allowed  to  leave  the  regulated 
area  to  readjust  the  faoepiece  or  to  wash 
their  faces  and  to  wipe  clean  the 
facepieces  on  their  respirators  in  order 
to  minimize  potential  skin  irritation 
associated  with  respirator  use. 

Table  1  —Respiratory  PROTEcrtON 
FOR  MDA 


Table  1.— Respiratory  Protection 
FDR  MDA — Continued 


AirtxKne  i 
of  MOA  or  condition  of 
use 


(a)  Less  than  or  equal  to 
IOxPEL 

(b)  Less  tftan  or  equal  to 
SOxPEL 


Respirator  type 


(1)  HaU-mesk  'espirattx 

with  HEPA  ' 

Cartndge." 
(1)  Full  faceptece 

respirator  witti  HEPA  ' 

Cartridge  or  Canister ' 


AiftMxrw  concentration 
of  MDA  or  oerxMion  of 


(c)  Lma  than  or  equal  to 
1.0»>.-PEL 


(d)  Greater  tTian 
i.OOO\PELor 
unknown 
conoentiations 


Reipvator  type 


(l)Fi* 


ripiwtor  w»  HEPA  < 
ccrtrldOBs  * 
(1)  SeH-contamed 
txeaihing  apparaiua 
with  fuK  laoapMoe  in 
poaitwe  pteMura 


mode 

(2)  F  Jl  tacepiece 

daiMnd  Mppfiai^wr 

rai|Mrater«itt>«i«iliMy 

salt-contained  «r 

- 

«upp»y 

(e)  Escap«._ _..- 

(1)  Any  luli  tacapnoe  aw- 

puRfyvtg  fMpvBtor 

wiBiHEPA' 

cartndpes* 

(2)  Any  positive  preaaure 

or  commuoiM  ^ow 

aait-iiowifiao 

bwathwg  iwiawiiir 

iMlh  U  lacaptaa  or 

taod 

ff)  Firefiohtina 

(1)  Fdl  tmoetMUb  men- 

comainod  braalhwQ 

■pporalus  r.  poOTive 

prasaure  derrtand 

NotK  nanpirilnrii  aaaiyiml  tor  twQ/tm  i 
tal  eorcentralwns  may  ba  uaed  at  lowar  i 
tons 

>  High  Efficiency  PartioMale  m  tm  fitm  (HEPA) 
means  a  filter  that  is  at  least  99  97  percent  attcMnl 
against  mono-dispersed  particles  of  0.3  mcrametefs 
or  larger 

'  CorrAwwlion  HEPA/Organc  Vapor  Carmtgee 
shall  be  used  wtieMever  MOA  m  kqud  torm  or  a 
process  requiring  heat  is  used. 

(5)  Respiratr   :;t  testmg.  (i)  The 
employer  shall  perform  and  record  the 
results  of  either  quantitative  or 
qualitative  fit  tests  at  the  time  of  initial 
Htting  and  at  least  annually  ihereafter 
for  each  employee  wearing  e  negative 
pressine  respirator.  The  test  ahell  be 
used  to  select  a  respirator  faoepiece 
which  provides  the  required  protertian 
as  prescribed  in  Table  1. 

(ii)  The  employer  shall  follow  the  t^ 
protocols  outlined  in  Appendix  E  of  this 
standard  fm-  whichever  type  of  iit 
testing  the  employer  choosfiB. 

(i)  Protective  work  clntfiing  and 
equipment- — (1)  Provision  and  use. 
Where  Ihe  likelihood  for  dermal  contact 
or  eye  irritation  resulting  irom  MDA 
exposure  exists,  the  employer  shall 
provide,  at  no  cost  to  the  employee,  and 
ensure  that  tiie  employee  uses. 
appropriate  protective  work  clothing 
and  equipment  which  prevent  contact 
with  MDA  such  as,  but  not  limited  to: 

(i)  Aprons.  covbtbIIb  or  other  full-body 
work  clothing; 

(ii)  Cloves,  head  coverings,  and  foot 
coverings;  and 

(iii)  Face  shields,  chemical  goggles,  or 
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(iv)  Other  appropriate  protective 
equipment  which  comply  with  9  1910.133 

i-,f  tKi  a   nil  rt  I 


(i)  The  employer  shall  provide  clean 
change  rooms  for  employees,  who  must 

■A  ,\tr  nrritprtive  rlnthino    nr  whn  must 
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RESPIK  MORS  AND  PROTECTIVE 
CLOTHING 
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inspections  of  operations  involving 
liquid  or  solid  MDA. 
(3)  All  leaks  shall  be  repaired  and 


(ii)  No  initial  medical  examination  is 
required  if  adequate  records  show  that 
the  employee  has  been  examined  m 


from  the  initial  testing.  If  the  results  of 
the  second  set  of  tests  are  normal  and. 
on  the  ad^'ice  of  the  physician,  no 
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(iv)  Other  appropriate  prot»'(,!>ve 
equipment  which  comply  with  5  1910.133 
of  this  part 

[i]  Removal  cin.i  storage,  (ij  The 
employer  shall  ensure  that  employees 
remove  MD.A-contamina'ed  protective 
work  clothing  and  equipment  at  the  end 
of  the  work  shift  only  in  chan>je  '  joms 
provided  in  accordance  with  tii^ 
provisions  established  for  change 
rooms. 

(ii)  The  employer  shall  ensure  that 
employees  remove  MDA-contaminated 
protective  work  clothing  or  equipment 
before  eating,  drinking,  smoking, 
chewing  gum  or  tobacco,  faking  breaks 
or  applying  cosmetics. 

(iii)  The  employer  shall  ensure  that  no 
employee  takes  MDA-cor.iaminaied 
work  clothing  or  equipment  out  of  the 
change  room,  except  those  employees 
authonzed  to  do  so  for  the  purpose  of 
laundering,  maintenance,  or  di.sposal. 

(iv)  MDA-contaminated  work  ';!riiKin« 
or  equipment  shall  be  placed  amJ  stored 
in  closed  containers  which  prevent 
dispersion  of  the  MDA  outside  the 
container. 

(v)  Containers  of  MDA-contaminated 
protective  work  clothing  or  equipment 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  clean;ng. 
maintenance,  or  disposal,  shall  bear 
labels  in  accordance  with  §  1910  12()()  of 
this  part. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  provide  the  employee 
with  clean  protective  clothmH  and 
'Equipment.  The  employer  shall  ensure 
that  protective  work  clothing  or 
equipment  rpquired  by  this  pdra«ruph  is 
cleaned,  laundered,  repaired,  or 
replaced  at  intervals  appropriate  to 
niain'am  its  effectiveness. 

fii)  The  employer  shall  prohibit  the 
rt:'moval  of  MDA  from  protective  work 
f.l'ithing  or  equipment  by  blowing. 
shaking,  or  any  methods  which  allow 
MDA  to  re-enter  the  workplace. 

(ill)  The  employer  shall  ensure  that 
laund-.Ting  of  MD.\-contaminated 
clothing  shall  be  done  so  as  to  prevent 
the  release  of  KfDA  in  the  workpl.ice. 

fiv)  Any  employer  who  gives  MDA- 
I  'intamin'i'ed  clothing  to  another  person 
:■-  r  launderinj?  shall  inform  such  person 
ijf  the  rei|U!renip;-t  to  prevent  the  release 
-)f  MDA 

Iv)  The  em.pl'jyt.T  shj'i  inform  any 
p(!rson  who  launders  or  cleans 
protective  cloihinv  or  equipment 
contaminated  with  MDA  of  the 
pot^;ntlally  harmful  effects  of  exposure. 

(vi)  MDA-cnntaminated  clothing  shall 
UK  transpor'ed  in  properly  labeled, 
sealed,  impermeable  bags  or  containers. 

(j)  Hygiene  fccil.'tfs  end  practices. — 
(1)  Chan}{e  rooms. 


(iJ  The  employer  shall  provide  clean 
change  rooms  for  employees,  who  must 
wear  protective  clothing,  or  who  must 
use  protective  equipment  because  of 
their  exposure  to  MDA. 

(ii)  Change  rooms  must  be  equipped 
with  separate  storage  for  protective 
clothing  and  equipment  and  for  street 
clothes  which  prevents  MDA 
contamination  of  street  clothes. 

(2)  Showers,  (i)  The  employer  shall 
ensure  that  employees,  who  work  in 
areas  where  there  is  the  potential  for 
exposure  resulting  from  airborne  MDA 
(e.g.,  particulates  or  vapors)  above  the 
action  level,  shower  at  the  end  of  the 
work  shift. 

(A)  Shower  facilities  required  by  this 
paragraph  shall  comply  with 
§1910.141(di(.3)  of  this  part. 

(B)  The  employer  shall  ensure  that 
employees  who  are  required  to  shower 
pursuant  to  the  provisions  contained 
ht'rem  do  not  leave  the  workplace 
wt'iiring  any  protective  clothing  or 
pii'iipmf'nt  worn  during  the  work  shift 

(ii)  Where  the  employee  is  only 
exposed  to  non-airborne  liquid  mixtures 
containing  MDA.  the  employer  shall 
ensure  that  m.iterMls  spilled  on  the  skin 
are  removed  as  soon  as  possible  by 
methods  which  do  not  facilitate  the 
dermal  absorption  of  MDA. 

(3)  Lunch  facilities. — (i)  Availability 
and  construction.  (A)  Whenever  food  or 
beverages  are  consumed  at  the  worksite 
and  employees  are  exposed  to  MDA.  the 
employer  shall  provide  readily 
accessible  lunch  areas. 

(B)  Lunch  areas  located  within  the 
workplace  and  in  areas  where  there  is 
the  potential  for  airborne  exposure  to 
MDA  at  or  above  the  PEL  shall  have  a 
positive  pressure,  temperature 
controlled,  filtered  air  supply. 

(C)  Lunch  areas  located  within  the 
workplace  and  in  areas  where  only  the 
potential  for  dermal  exposure  to  MDA 
exists  shall  be  free  of  MDA. 

(ii)  The  employer  shall  ensure  that 
employees  exposed  to  MDA  wash  their 
hands  and  faces  with  soap  and  water 
prior  to  eating,  drinking,  smoking,  or 
applying  cosmetics. 

(lii)  The  employer  shall  ensure  that 
employees  exposed  to  MDA  do  not  enter 
lunch  facilities  with  MDA-contaminated 
protective  work  clothing  or  equipment. 

(k)  Communication  of  hazards  to 
employees — (1)  Signs  and  labels,  (i)  The 
employer  shall  post  and  maintain  legible 
signs  demarcating  regulated  areas  and 
entrances  or  accessways  to  regulated 
areas  that  bear  the  following  legend: 

DANGER 

MDA 

MAY  CAUSE  CANCER 

UVER  TOXIN 


AUTHORIZED  PERSONNEL  ONLY 
RFSPilfaiTGRS  AND  PROTECTIVE 

CLOTHING 
MAY  BK  R.PQt'IRED  TO  BE  WORN  IN 

THIS  AREA 

(ii)  The  employer  shall  ensure  th,it 
labels  or  other  appropriate  forms  of 
warning  are  provided  for  containers  of 
MD.A  within  the  workplace.  The  labels 
shall  comply  with  the  requirements  of  23 
CFR  1910.1200(0  and  shall  include  the 
following  legend: 

(A)MDA^ 

DANGER 
CONTAl.NS  MDA 
MAY  CAUSE  CANCER 
UVER  TO.XIN 

(B)  Mixtures  containing  NfD.^ 

DA.NGER 
CONTAINS  MDA 

CONTAINS  MATERIALS  WHICH  MAY 
CAUSE  CANCER 
UVERTOXLN  •    ■ 

(2)  Material  safety  data  sheets 
(MSDS).  (i)  Employers  shall  obtain  or 
develop,  and  shall  provide  access  to 
their  employees,  to  a  material  safety 
data  sheet  (MSDS)  for  MDA. 

(ii)  Employers  who  are  manufacturers 
or  importers  shall: 

(A)  Comply  with  paragraph  (k)(l)(u) 
(A)  or  (D)  of  this  section  as  appropriate, 
and 

(B)  Comply  with  the  requirement  in 
OSHA's  Hazard  Communication 
Standard,  29  CFR  1910.1200,  that  they 
deliver  to  downstream  employers  .in 
.MSDS  for  MDA, 

(3)  Ir.formation  and  training,  (i)  The 
employer  shall  provide  employees  with 
information  and  training  on  MD.-\,  in 
accordance  with  29  CFR  1910.1200(h).  at 
the  time  of  in.tial  assignment  and  at 
least  annually  thereafter. 

(ii)  In  addition  to  the  information 
required  under  29  CFR  1910.1200.  the 
employer  shall: 

(A)  Provide  an  explanation  of  the 
contents  of  this  section,  including 
Appendices  A  and  B,  and  indicate  to 
employees  where  a  copy  of  the  standard 
is  available: 

1 3)  Descrilje  the  medical  surveillance 
program  required  under  paragraph  (m) 
of  this  SiiCtion,  and  explain  the 
information  contained  m  Appendix  C: 
and 

(C)  Dc'Scril.te  the  medical  removal 
provision  required  under  paragraph  (m) 
of  this  section, 

(1)  Houspheepin^.  (1)  All  surfaces 
shall  be  maintained  as  free  as 
practicable  of  visible  accumulations  of 
MDA. 

(2)  The  employer  shall  institute  a 
program  for  detecting  MDA  leaks,  spills, 
and  discharges,  including  regular  visual 


inspections  of  operations  involving 
liquid  or  solid  MDA. 

(3)  All  leaks  shall  be  repaired  and 
liquid  or  dust  spills  cleaned  up  promptly. 

(4)  Surfaces  contaminated  with  MDA 
may  not  be  cleaned  by  the  use  of 
compressed  air. 

(5)  Shoveling,  dry  sweeping  and  other 
methods  of  dry  clean-up  of  MDA.  may  be 
used  where  HEPA-filtered  vacuuming 
and/or  wet  cleaning  are  not  feasible  or 
practical. 

(6)  Waste,  scrap,  debris,  bags, 
containers,  equipment,  and  clothing 
contaminated  with  MDA  shall  be 
collected  and  disposed  of  in  a  manner  to 
prevent  the  re-entry  of  MDA  into  the 
workplace, 

(m)  Medical  surveillance — (1) 
General,  (i)  The  employer  shall  make 
available  a  medical  surveillance 
program  for  employees  exposed  to  MDA 
accordingly: 

(A)  Employees  exposed  at  or  above 
the  action  level  for  30  or  more  days  per 
year; 

(B)  Employees  who  have  the 
likelihood  of  dermal  exposure  for  more 
than  15  days  per  year; 

(C)  Employees  who  have  been 
exposed  in  an  emergency  situation;  and 

(D)  Employees  whom  the  employer, 
based  on  results  from  compliance  with 
paragraph  (e)(8)  of  this  section,  has 
reason  to  believe  are  being  dermally 
exposed  in  accordance  with  paragraph 
(el(8)  of  this  section. 

(ii)  The  employer  shall  ensure  that  all 
r.^edical  examinations  and  proceciureE 
are  performed  by,  or  ur.d-^r  the 
supervision  of,  a  licens^iJ  physician,  and 
provided  without  cost  to  the  employee 
The  examination  shall  be  given  at  a 
reasonable  time  and  place. 

(2)  Initial  examinations,  (i)  V\'ithin  60 
days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assignment,  the  errnloyer  shall  provide 
each  employee  covered  by  paragraph 
(m)(l)(i)  of  ih;s  section  with  e  medical 
cxd.mination  including  the  followmg 
elements: 

(A)  A  detailed  history  which  includes: 
(/)  Past  work  exposure  to  MDA  or  any 
other  toxr  substances;  [2]  a  history  of 
drugs,  alcohol,  tobacco,  and  medication 
routinely  taken  (duration  and  quantity); 
and  f  J)  a  history  of  dermatitis,  chemical 
skin  sensitization,  or  previous  hepatic 
disease. 

(B)  A  physical  examination  which 
includes  all  routine  physical 
examination  parameters,  skin 
examination,  and  signs  of  liver  disease. 

(C)  Laboratory  tests  including  liver 
function  tests  and  urin.Tlysis. 

(D)  Additional  tests  as  necessary  in 
the  opinion  of  the  physician. 


(ii)  No  initial  medical  examination  is 
required  if  adequate  records  show  that 
the  employee  has  been  exammed  in 
accordance  with  the  requirements  of 
this  section  wilhm  the  previous  six 
months  prior  to  the  effet:tivp  date  of  this 
standard  or  pnor  to  the  date  of  initial 
assignment. 

(31  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  by  this  section  with  a  raiidica! 
examination  at  least  annually  following 
the  initial  examination.  These  periodic 
examinations  shall  include  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  an;,  ru  w 
exposure  to  potential  Iner  toxms, 
changes  in  drug,  tobacco,  and  alcohol 
intake,  and  the  app<;aran(;c  of  physical 
signs  relatmg  to  the  liver  and  the  skin; 

(Bl  The  appropriate  tests  and 
examinations  including  liver  function 
tests  and  skin  fxaminatiuns: 

(C)  .Appropriate  additional  tests  or 
examination,'!  as  deemed  necessary  by 
the  physician. 

(ill  If  in  the  phygician'b  opinioii  Uie 
results  of  hver  function  tests  indicate  an 
abnormality,  the  employee  shall  be 
removed  from  further  MD.'\  exposure  in 
accordance  with  paragraph  (ir.l(9)  of  this 
section.  Repeat  l-ver  funi.'ion  tests  shall 
be  conducted  on  advice  of  the  physician, 

(4)  Emergonc}  e.\cminatians.  If  the 
employer  determines  that  the  employee 
has  been  exposed  to  a  potentially 
hazardous  amount  of  MDA  in  an 
emergency  situation  as  addressed  in 
paragraph  Id)  of  this  section,  the 
employer  shall  provide  medical 
exciminations  in  accordance  with 
paragrar-h  fm){3)  |il  and  (ii)  of  this 
section.  If  the  result."^  of  liver  function 
testing  indicate  an  abnormality,  the 
employee  shall  be  removed  in 
accordance  with  paragraph  (m){9)  of  this 
section  Repeat  liver  function  tests  shall 
be  conducted  o.n  the  advice  of  the 
physician.  If  \hc  results  of  the  tests  are 
norma!,  tests  must  be  repeated  two  to 
three  weeks  from  the  initial  testing.  If 
the  results  of  the  second  set  of  tests  are 
normal  and  on  the  advice  of  the 
physician,  no  additional  testing  is 
required. 

(5)  Additional  examinations.  Where 
the  employee  develops  sign-s  and 
symptoms  associated  with  exposure  to 
MDA,  tlie  employer  shall  provide  the 
employee  with  an  additional  medical 
examination  including  a  liver  function 
test.  If  the  results  of  liver  function  tests 
indicate  an  abnormality,  the  employee 
shall  be  removed  in  accordance  with 
paragraph  (m)(9)  of  this  section.  Repeat 
liver  function  tests  shall  be  conducted 
on  the  advice  of  the  physician.  If  the 
results  of  the  tests  are  normal,  tests 
must  be  repeated  two  to  three  weeks 


from  the  initial  testing.  If  the  results  of 
the  second  set  of  teste  are  normal  and, 
on  the  advice  of  the  physician,  no 
additional  teating  is  required. 

(6)  Multiple  physician  review 
mechanism,  (i)  If  the  employer  selects 
the  initial  physician  who  ccmducts  any 
medical  examination  or  consultation 
provided  to  an  employee  under  this 
section,  and  &e  employee  has  signs  or 
symptoms  which  could  include  an 
abnormal  hver  function  test  and  the 
employee  disagreeB  with  the  opinion  of 
the  examining  physician,  and  this 
opinion  could  affect  the  employee's  job 
status,  he  may  designate  a  mutually 
acceptable  internist  as  a  second 
physician,  accordingly: 

(A)  To  review  any  findings, 
determinations,  or  recommendations  of 
the  initial  physician;  and 

(B)  To  conduct  such  examinations, 
consultations,  and  laboratory  tests  as 
the  second  physician  deems  necessary 
to  facihtate  this  review. 

(ii)  The  employer  shall  promptly  notify 
an  employee  of  the  right  to  seeic  a 
second  medical  opinion  after  each 
occasion  that  an  initial  physician 
conducts  a  medical  examination  or 
consultation  pursuant  to  this  section. 
The  employer  may  condition  its 
participation  in.  and  payment  for.  the 
multiple  physician  review  mechatiiam 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
the  foregoing  notification,  or  receipt  of 
the  initial  physician's  written  opinion, 
whichever  is  later 

(A)  The  employee  informing  the 
employer  that  he  or  she  intends  to  seek 
a  second  medical  opinion,  end 

(B)  The  employee  initiating  steps  to 
make  an  appointment  with  a  second 
physician. 

(iii)  ff  the  findings,  determinations,  or 
recommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
employee  shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
any  disagreement 

(iv)  If  the  two  physicians  have  been 
unable  to  resolve  quickly  their 
disagreement,  then  the  employer  and  the 
employee  through  their  respective 
physicians  shall  desigi>ate  a  third 
physician: 

(A)  To  review  any  findings, 
determinations,  or  recommendations  of 
the  prior  physicians;  and 

(B)  To  conduct  such  examinations, 
consultations,  laboratory  tests,  and 
discvLSsions  with  the  prior  physicians  as 
the  third  physician  deems  necessary  to 
resolve  the  disagreement  of  the  prior 
physicians. 


20720 


Federal  Register   '  Vui    54.  \o    91   /  Friday.  May  12,  1989  /  Proposed  Rules 


(v)  The  employer  shall  act  consistent 
with  the  findings,  determinations,  and 
rBrnrrmpniiitiops  of  thp  third  ohvsician. 


additional  examination  (paragraph 
(m)(4)).  or  an  emergency  situation 
inarasraoh  (d)]  accordingly: 


would  have  had,  absent  temporary 
medical  removal,  to  a  specific  job 
classification  or  position  under  the 
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employer  provide  medical  removal 
protection  benefits  means  that  the 
employer  shall  maintain  the  earnings, 

conir\rit\r     onr?   r»tnop  fimnlrwrmont   riontc 


employer  shall  continue  to  provide 
medical  removal  protection  benefits  to 

the  employee  until  either  the  employee 

ic  rotiimoH   tn  fr\r*"nDr  irvV,  otatnc    r\r  a 


paragraph  (a)  of  this  section,  or  where 
objective  data  have  been  relied  on  in 
heu  of  initial  monitoring  under 
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(v)  The  employer  sh,i!l  hc!  consistent 
wttii  the  findiii^s,  deterniina'ions.  and 
reconimend.ition.'i  of  the  thiird  physician. 
ur.!t"'.s  the  employer  and  the  employee 
rpdch  an  agreement  which  is  otherwise 
1  ir,s;stent  with  the  recommendations  of 
i:  .fast  one  of  the  three  physicians. 

(7)  Information  provided  to  the 
examining  and  consulting  physicians,  [i] 
The  employer  shall  provide  the 
following  information  to  the  examining 
physician: 

(A)  A  copy  of  this  regulation  and  its 
appendices; 

(B)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  potential  exposure  to  MDA; 

(C)  The  employee's  current  actual  or 
representative  MDA  exposure  level: 

(D)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used: 
and 

(E)  Information  from  previous 
employment-related  medical 
examinations  of  the  affected  employee. 

(ii)  The  employer  shall  provide  the 
foregoing  information  to  a  second 
physician  under  this  section  upon 
request  either  by  the  second  physician. 
or  by  the  employee. 

(B)  Physician's  written  opinion,  (i)  For 
e.ich  examination  under  this  section,  the 
employer  shall  obtain,  and  provide  the 
employee  with  a  copy  of,  the  examining 
physician  s  written  opinion  within  15 
days  of  its  receipt.  The  written  opinion 
shall  include  the  following: 

[.\]  The  occupationally-pertinenl 
results  of  the  medical  examination  and 
tests: 

(B)  The  phy3icl;^n'9  opinion 
concerning  whether  the  employee  has 
any  detected  medical  conditions  which 
would  place  the  employee  at  increased 
nsk  of  material  impairment  of  health 
from  exposure  to  MDA. 

IC)  The  physician's  recommended 
limitations  upon  the  employee's 
exposure  to  MDA  or  upon  the 
employee's  use  of  protective  clothing  or 
equipment  and  respirators, 

(Dl  A  stdtemenl  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
MDA  exposure  which  require  further 
explanation  or  treatment. 

(n)  The  written  cpinion  obtained  by 
the  employer  shiil  not  reveal  specific 
findings  or  didgnoses  unrelated  to 
occupational  exposures. 

(9)  Medicci  r'.T'oval — (i)  Temporary 
medical  removal  of  an  employee— [A] 
Temporary  removal  resulting  from 
occupational  exposure.  The  employee 
sh.ill  be  removed  from  exposure  to  MDA 
following  an  initial  examination 
(paragraph  (m)(2)),  periodic 
examinations  (paragraph  (m)(3)),  an 


additional  examination  (paragraph 
(m)(4)).  or  an  emergency  situation 
(paragraph  (d))  accordingly: 

(1)  When  the  employee  exhibits  signs 
and/or  symptoms  indicative  of  acute 
exposure  to  MDA,  the  employer  shall 
remove  the  employee  from  exposure  to 
MDA  and  provide  the  employee  with 
medical  surveillance  in  accordance  with 
paragraph  (m)(5)  of  this  section.  Liver 
function  tests  and  physical 
examinations  shall  be  provided  in 
accordance  with  the  provisions  set  forth 
in  the  medical  surveillance  paragraph 
(m)  (2)  through  (5)  of  this  section. 

(2)  When  the  examining  physician 
determines  that  an  employee's  abnormal 
liver  function  tests  are  not  associated 
with  MDA  exposure  but  that  the 
abnormalities  may  be  exacerbated  as  a 
result  of  occupational  exposure  to  MDA. 

(B)  Temporary  removal  due  to  a  final 
medical  determination.  [1)  The 
employer  shall  remove  an  employee 
from  work  having  an  exposure  to  MDA 
at  or  above  the  action  level,  or  where 
the  potential  for  dermal  exposure  exists, 
on  each  occasion  that  a  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  that 
the  employee  has  a  detected  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  impairment  to 
health  from  exposure  to  MDA. 

(2)  For  the  purposes  of  this  section, 
the  phrase  "final  medical 
determination"  shall  mean  the  outcome 
of  the  physician  review  mechanism  or 
alternate  medical  determination 
mechanism  used  pursuant  to  the  medical 
surveillance  provisions  of  this  section. 

(J)  Where  a  final  medical 
determination  results  in  any 
recommended  special  protective 
measures  for  an  employee,  or  limitations 
on  an  employee's  exposure  to  MDA,  the 
employer  shall  implement  and  act 
consistent  with  the  recommendation. 

(ii)  Return  of  the  employee  to  former 
job  status.  (A)  The  employer  shall  return 
an  employee  to  his  or  her  former  job 
status: 

[1]  When  the  employee  no  longer 
shows  signs  or  symptoms  of  exposure  to 
MDA.  or  upon  the  advice  of  the 
physician. 

[2]  When  a  subsequent  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  that 
the  employee  no  longer  has  a  detected 
medical  condition  which  places  the 
employee  at  increased  risk  of  material 
impairment  to  health  from  exposure  to 
MDA. 

(B)  For  the  purposes  of  this  section, 
the  requirement  that  an  employer  return 
an  employee  to  his  or  her  former  job 
status  is  not  intended  to  expand  upon  or 
restrict  any  rights  an  employee  has  or 


would  have  had,  absent  temporary 
medical  removal,  to  a  specific  job 
classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement, 

(lii)  Removal  of  other  employee 
special  protective  measures  or 
limitations.  The  employer  shall  remove 
any  limitations  placed  on  an  employee, 
or  end  any  special  protective  measures 
provided  to  an  employee,  pursuant  to  a 
final  medical  determ.ination  when  a 
subsequent  final  medical  determination 
indicates  that  the  limitations  or  special 
protective  measures  are  no  longer 
necessary. 

(iv)  Employer  options  pending  a  final 
medical  determination.  Where  the 
physician  review  mechanism,  or 
alternate  medical  determination 
mechanism  used  pursuant  to  the  medical 
surveillance  provisions  of  this  section, 
has  not  yet  resulted  in  a  final  medical 
determination  with  respect  to  an 
employee,  the  employer  shall  act  as 
follows: 

(A)  Removal.  The  employer  may 
remove  the  employee  from  exposure  to 
N5D.A,  provide  special  protective 
nic'isures  to  the  employee,  or  place 
limitations  upon  the  employee, 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employee's  health  status. 

(B)  Rpturn.  The  employer  may  return 
the  employee  to  his  or  her  former  job 
status,  and  end  any  special  protective 
measures  provided  to  the  employee, 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employees  health  status, 
with  two  exceptions. 

{!)  If  the  initial  removal,  special 
protection,  or  limitation  of  the  employee 
resulted  from  a  final  medical 
determination  which  differed  from  the    . 
findings,  determinations,  or 
recommendations  of  the  initial 
physician;  or 

[2]  If  the  employee  has  been  on 
removal  status  for  the  preceding  six 
months  as  a  result  of  exposure  to  MD,^, 
then  the  employer  shall  await  a  final 
medical  determination. 

(v)  Mt^diral  removal  protection 
benefits— [A]  Provisions  of  medical 
removal  protection  benefits.  The 
employer  shall  provide  to  an  employee 
up  to  six  (6)  months  of  medical  removal 
protection  benefits  on  each  occasion 
that  an  employee  is  removed  from 
exposure  to  MDA  or  otherwise  limited 
pursuant  to  this  section. 

(B)  Definition  of  medical  removal 
protection  benefits.  For  the  purposes  of 
this  section,  the  requirem,ent  that  an 


employer  provide  medical  removal 
protection  benefits  means  that  the 
employer  shall  maintain  the  earnings, 
seniority,  and  other  employment  rights 
and  benefits  of  an  employee  as  though 
the  employee  had  not  been  removed 
fiom  normal  exposure  to  MDA  or 
otherwise  luuifed. 

(C)  Follow-up  medical  surveillance 
during  the  period  of  employee  removal 
or  limitations.  During  the  period  of  time 
that  an  employee  is  removed  from 
normal  exposure  to  MDA  or  otherwise 
limited,  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employee's 
participation  in  follow-up  medical 
surveillance  made  available  pursuant  to 
this  section. 

(Dj  Workers'  compensation  claims.  If 
a  removed  employee  files  a  claim  for 
workers'  compensation  payments  for  a 
MDA-related  disability,  then  the 
employer  shall  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim.  To  the 
extent  that  an  award  is  made  to  the 
em.ployee  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
medical  removal  protection  obligation 
shall  be  reduced  by  such  amount.  The 
employer  shall  receive  no  credit  for 
workers'  compensation  payments 
received  by  the  employee  for  treatment- 
related  expenses. 

(E)  Other  credits.  The  employer's 
obligation  to  provide  medical  removal 
protection  benefits  to  a  removed 
em.ployee  shall  be  reduced  to  the  extent 
tTiat  the  employee  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly  or  employer-funded 
compensation  program,  or  receives 
income  from  non-MDA-related 
employment  with  any  employer  made 
possible  by  virtue  of  the  employee's 
removal. 

(F)  Employees  who  do  not  recover 
iv'tkin  the  6  months  of  removal.  The 
employer  shall  take  the  following 
measures  Vi  .;h  respect  to  any  employee 
rcm.oved  from  exposure  to  MDA: 

[1)  The  employer  shall  make  available 
to  the  em.ployee  a  medical  examination 
pursuant  to  this  section  to  obtain  a  final 
m.edical  determination  with  respect  to 
the  employee; 

[2]  The  employer  shall  assure  that  the 
final  medical  determination  obtained 
indicates  whether  or  not  the  employee 
may  be  returned  to  his  or  her  former  job 
status,  and,  if  not,  what  steps  should  be 
taken  to  protect  the  employee's  health; 

[3]  Where  the  final  medical 
determination  has  not  yet  been 
obtained,  or,  once  obtained  indicates 
that  the  employee  may  not  be  returned 
to  his  or  her  former  job  status,  the 


employer  shall  continue  to  provide 
medical  removal  protection  benefits  to 
the  employee  until  either  the  employee 
is  returned  to  former  job  status,  or  a 
final  medical  determination  is  made  that 
the  employee  is  incapable  of  ever  safely 
returning  to  his  or  her  former  job  status. 

(4)  Where  the  em.pioyer  acts  pursuant 
to  a  final  m.edical  determination  which 
permits  the  return  of  the  employee  to  his 
or  her  former  job  status,  despite  what 
would  otherwise  be  an  abnormal  liver 
function  test,  later  questions  concerning 
removing  the  employee  again  shall  be 
decided  by  a  final  medical 
determination.  The  emplover  need  not 
automatically  remove  such  an  employee 
pursuant  to  the  MDA  removal  enter  a 
provided  by  this  section. 

{ v  i )  Voluntary  removal  or  restriction 
of  an  employee.  Where  an  employer. 
although  not  required  by  this  section  to 
do  so.  removes  an  employee  from 
exposure  to  MD.A  or  otherwise  places 
limitations  on  an  employee  due  to  the 
effects  of  MDA  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  m.edical  removal 
protection  benefits  to  the  employee 
equal  to  that  required  by  paragraph 
(m)(9)(v)  of  this  section. 

(n)  Recordkeeping — (1)  Monitoring 
data  for  exempted  employers,  (i)  Where 
as  a  result  of  the  initial  monitoring  the 
processing,  use,  or  handling  of  products 
made  from  or  containing  MDA  are 
exempted  from  other  requirements  of 
this  section  under  paragraph  (a)  (2)  of 
this  section,  the  em.pioyer  shall  establish 
and  maintain  an  accurate  record  of 
monitoring  relied  on  in  support  of  the 
exemption. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  source  of  the  monitoring  data 
(eg,,  was  monitoring  performed  by  the 
employer  or  a  private  contractor); 

(C)  the  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MDA; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption  (eg,,  is  the  monitoring  data 
representative  of  the  conditions  at  the 
affected  facility);  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Objective  data  for  exempted 
employers,  (i)  Where  the  processing, 
use,  or  handling  of  products  made  fi-om 
or  containing  MDA  are  exempted  from 
other  requirements  of  this  section  under 


paragraph  (a)  of  this  section,  or  where 
objective  data  have  been  relied  on  in 
lieu  of  initial  monitoring  under 
paragraph  (a)  of  this  section,  the 
employer  shall  establish  and  maintain 
an  accurate  record  of  objective  data 
relied  upon  in  support  of  the  exemption, 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MDA; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(3)  Exposure  measurements,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  of  all  measurements 
required  by  paragraph  (e)  of  this  section, 
in  accordance  with  29  CFR  1910.20. 

(ii)  This  record  shall  include: 

(A)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  procedure 
used  to  derermine  representative 
employee  exposures; 

(B)  Identification  of  the  sampling  and 
analytical  methods  used; 

(C)  A  description  of  the  type  of 
respiratory  protective  devices  worn,  if 
any;  and 

(D)  The  name,  social  security  number, 
job  classification  and  exposure  levels  of 
the  employee  monitored  and  all  other 
employees  whose  exposure  the 
measurement  is  intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  30  years,  in 
accordance  with  29  CFR  1910.20. 

(4)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  required 
by  paragraph  (m)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  This  record  shall  include:  (A)  The 
name,  social  security  number  and 
description  of  the  duties  of  the 
employee; 

(B)  The  employer's  copy  of  the 
physician's  written  opinion  on  the 
initial,  periodic,  and  any  special 
examinations,  including  results  of 
medical  examination  and  all  tests, 
opinions,  and  recommendations; 

(C)  Results  of  any  airborne  exposure 
monitoring  done  for  that  employee  and 
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the  representative  exposure  levels 
supplied  to  the  physician;  and 
(D)  Any  employee  medical  complaints 


provided  upon  request  for  examination 
and  copying,  to  the  subject  employee,  to 
anyone  having  the  specific  written 


(4)  Initial  training  and  education  shall 
be  completed  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 

HafD 
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///.  Protective  Clothing  and  Equipment 
A.  Respirators 
ResDiralors  are  reouired  for  those 


assistance  or  a  doctor  as  soon  as  possible. 
Never  enter  any  vessel  or  confined  space 
where  the  MDA  concentration  might  be  high 


//.  Physical  Data 

1.  Appearance  and  Odor  While  to  Ian 
solid;  amine  odor. 
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the  representative  exposure  levels 
supplied  to  the  physician;  and 

(D)  Any  employee  medical  compiaints 
related  to  exposure  to  MDA. 

(ill)  The  employer  shall  keep,  or 
assure  that  the  examirang  physician 
keeps,  the  following  medicdl  records: 

f  A)  A  copy  of  this  standard  and  its 
appendices,  except  thdt  the  employer 
may  keep  one  copy  of  '.he  standard  and 
its  appendices  for  all  employe>-'3 
provided  the  employer  references  the 
standard  and  its  app-niitces  in  the 
n'sedical  surveillance  record  of  ea'-h 
employee; 

(B)  A  copy  of  the  mformatior. 
provided  to  the  physician  as  required  by 
any  paragraphs  in  the  regulatory  text; 

(C)  A  description  of  the  laboratory 
procedures  and  a  copy  of  any  standards 
or  guidelines  used  to  interpret  the  test 
results  or  references  to  the  information: 

(D)  A  copy  of  the  employee  s  medical 
and  work  history  related  to  exposure  to 
MDA.  and 

(iv)  The  employer  shall  maintain  this 
record  for  at  least  the  duration  of 
employment  plus  30  years,  in 
accordance  with  29  CFR  1910  20. 

(5)  Medical  removals,  (i)  The 
employer  shall  establish  and  maintdin 
sn  accurate  record  for  each  employee 
removed  from  current  exposure  to  K\D.\ 
pursuant  to  paragraph  (m)  of  this 
section. 

(ii)  Each  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  The  date  of  each  occasion  that  the 
employee  was  removed  from  current 
exposure  to  MDA  as  well  as  the 
corresponding  date  on  which  the 
employee  was  returned  to  his  or  her 
former  job  status: 

fC)  A  brief  explanation  of  how  each 
removal  vv-as  or  is  being  accomplished; 
and 

(D)  A  statement  with  respect  to  each 
removal  indicating  the  reason  for  the 
removal, 

liii]  The  employer  shall  maintain  each 
medical  removal  record  for  at  least  the 
duration  of  ^n  employee's  employment 
plus  30  years. 

(6)  Availability,  (ij  The  em.ployer  shall 
assure  that  all  records  required  to  be 
maintained  by  this  section  shall  be 
made  available,  upon  request,  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  exposure  monitoring 
records  required  by  this  paragraph  shall 
be  provided  upon  request  for 
examination  and  copying  to  employees, 
employee  representatives,  and  the 
.-\ssi3tant  Secretary  in  accordance  with 
29  CFR  1910.20  (aj-{e)  and  (gHi)- 

(iii)  Employee  m.edical  records 
-ofijred  by  thus  par^araph  shall  be 


provided  upon  request  for  examination 
and  copying,  to  the  subject  employee,  to 
d.iyone  having  the  :specif!c  wntten 
consent  of  the  suhiect  employee,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910  20. 

(7)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR  1910.20(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  rs^ceive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  90  days  prior  to  disposal,  and 
transmit  the  records  to  the  Director  if  so 
requested  by  the  Director  within  that 
pennii, 

(0)  Observation  of  monitoring — (1 ) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  obsei-ve  the  measuring  or 
monitoring  of  employee  exposure  to 
\\D.\  conduced  pursuant  to  paragraph 
lej  of  this  section. 

(2)  Obsen,'ation  procedures.  When 
observation  of  the  measuring  or 
monitoring  of  employee  exposure  to 
MD.A  requires  entry  into  areas  where 
the  use  of  protective  clothing  and 
equipment  or  respirators  is  required,  the 
employer  shall  provide  the  observer 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respirators,  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(p)  Effective  date.  This  standard  shall 
become  effect  [insert  date  30  days  after 
publication  of  the  final  rule]. 

(q)  Appendices.  The  information 
contained  in  the  appendices  to  this 
section  is  not  intended  by  itself,  to 
create  any  additional  obligations  not 
otherwise  imposed  by  this  standard  nor 
detract  from  any  existing  obligation. 

(r)  Startup  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(1)  Initial  monitoring  under  prtiagraph 
(e)  (2)  of  this  section  shall  be  completed 
as  soon  as  possible  but  no  later  than  90 
days  from  the  effective  date. 

(2)  Medical  examinations  under 
paragraph  (m)  of  this  section  shall  be 
completed  as  soon  as  possible  but  no 
later  than  60  days  from  the  effective 
date. 

(3)  Emergency  plans  required  by 
paragraph  (d)  of  this  section  shall  be 
provided  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 


(4)  Initial  training  and  education  shall 
be  completed  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 

(5)  Hygiene  and  lunchroom  facilities 
under  paragraph  (j)  of  this  section  shall 
be  in  operation  as  soon  as  possible  but 
no  la'er  than  1  year  from  the  effective 
date. 

(6)  Respiratory  protection  required  by 
paragraph  (h)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 

(7)  Written  compliance  plans  required 
by  paragraph  (g)(2)  of  this  section  shall 
be  completed  and  available  for 
inspection  and  copying  as  soon  as 
possible  but  no  later  than  30  days  from 
the  effective  date. 

(8)  The  permissible  exposure  limits  in 
paragraph  (c)  of  this  section  shall 
become  effective  90  days  from  the 
effective  date. 

(9)  Engineering  controls  needed  to 
achieve  the  PELs  must  be  in  place  one 
year  from  the  effective  date. 

(10)  Personal  protective  clothing 
required  by  paragraph  (i)  of  this  section 
shall  be  available  30  days  from  the 
effective  date. 

Appendix  A  to  §  1910.1050— Substance  Data 
Sheet,  For  4-4'-Methylenedianiline 

/  Substance  Identification 

A.  Substance:  Methylenedianiline  (MDA) 

B.  Pennissible  Exposure; 

1.  Airborne:  Ten  parts  per  billion  parts  of 
air  (10  ppb).  time-weighted  average  (TWA) 
for  an  8-haur  workday  and  an  action  level  of 
five  parts  per  billion  parts  of  air  (5  ppb). 

2.  Derma!:  Eye  contact  and  skin  contact 
with  MD.A  are  not  permitted, 

C.  Appearance  and  odor.  White  to  tan 
solid;  amine  odor 

//.  HeaJth  Hazard  Data 

A,  W.iys  in  Which  MDA  Affects  You.'-  Ht-alth 

MD.'^  can  affect  your  health  if  you  inhiite  it. 

or  if  it  comes  in  contact  with  your  skin  or 
eyes  MD.A  is  also  harmful  if  you  happen  to 
swallow  It.  Do  not  get  MDA  in  eyes,  on  skin, 
or  on  clothing. 

B  F.ffects  of  Overexposure 

1.  Short-term  facute)  overeyposure: 
Overexposure  to  MDA  may  produce  fever. 
chilis,  loss  of  appetite  vomiting,  jaundice. 
Contact  rr.ov  iinta'e  sk:n.  eyes  and  mucous 
membranes.  Sensitization  may  occur. 

2.  Long-term  (jhrvnirj  exposure.  Repeated 
or  prolonged  exposure  to  MD.-\,  even  h\ 
relatively  low  con;  •'ntrations,  may  cause 
cancer.  In  addition,  damage  to  the  liver. 
kidneys,  blood,  and  spleen  may  occur  with 
long  term  exposure. 

3.  Reporting  signs  and  symptoms:  You 
should  inform  your  employer  if  you  develop 
any  signs  or  symptoms  which  you  suspect  are 
caused  by  exposure  to  MD.A  including  yellow 
staining  of  the  skin. 


///.  Protective  Clothing  and  Equipment 
A.  Respirators 

Respirators  are  required  for  those 
operations  in  w  hich  engineering  controls  or 
work  practice  controls  are  not  adequate  or 
feasible  to  reduce  exposure  to  the  permissible 
limit.  If  respirators  are  worn,  they  must  have 
the  joint  Mine  Safety  and  Health 
Administration  and  National  Institute  for 
Occupational  Safety  and  Health  (MOSH) 
seal  of  approval,  and  cartndges  or  canisters 
must  be  replaced  as  necessary  to  maintain 
the  effectiveness  of  the  respi.-ator.  If  you 
experience  difficulty  breathing  while  wearing 
a  respirator,  you  may  request  a  positive 
pressure  respirator  from  your  employer.  You 
must  be  thoroughly  trained  to  use  the 
assigned  respirator,  and  the  training  will  be 
provided  by  your  employer. 

MDA  does  not  have  a  detectable  odor 
except  at  levels  well  above  the  permissible 
exposure  limits.  Do  not  depend  on  odor  to 
warn  you  when  a  respirator  canister  is 
exhausted.  If  you  can  smell  MDA  while 
wearing  a  respirator,  proceed  immediately  to 
fresh  air.  If  you  experience  difficulty 
breathing  while  wearing  a  respirator,  tell 
your  employer. 

B  Protective  Clothing 

You  may  be  required  to  wear  coveralls. 
aprons,  gloves,  face  shields,  or  other 
appropriate  protective  clothing  to  prevent 
skin  contact  with  MDA.  Where  protective 
clothing  is  required,  your  employer  is 
required  to  provide  clean  garments  to  you.  as 
necessary,  to  assure  that  the  clothing  protects 
you  adequately.  Replace  or  repair  impervious 
clothing  that  has  developed  leaks, 

MDA  should  never  be  allowed  to  remain 
on  the  skin.  Clothing  and  shoes  which  are  not 
impervious  to  MD.A  should  not  be  allow  ed  to 
become  contaminated  with  MD.A.  and  if  they 
do.  the  clothing  and  shoes  should  be 
promptly  removed  and  decontaminated.  The 
clothing  should  be  laundered  to  remove  MDA 
or  discarded  Once  MDA  penetrates  shoes  or 
other  lea'her  artic'cs.  they  should  not  be 
worn  again. 

C.  Eye  Protection 

You  must  wear  splashproof  safety  goggles 
in  areas  where  hquid  MDA  may  contact  your 
eyes.  Contact  lenses  should  not  be  worn  in 
areas  where  eye  contact  v.-'**'  MDA  can 
occur.  In  addition,  you  m  .  '  wear  a  face 
shield  if  your  face  could  be  splashed  with 
MDA  liquid. 

IV.  EwdTgency  and  First  Aid  Procedures 

A.  Eye  and  Face  Exposure 

If  MDA  is  splashed  into  the  eyes,  wash  the 
eyes  for  at  least  15  minutes.  See  a  doctor  as 
soon  as  possible. 

B.  Skin  Exposure 

If  MDA  is  spilled  on  your  clothing  or  skin, 
remove  the  contaminated  clothing  and  wash 
the  exposed  skin  with  large  amounts  of  soap 
and  water  immediately.  Wash  contaminated 
clothing  before  you  wear  it  again. 

C.  Breathing 

If  you  or  any  other  person  breathes  in  large 
amounts  of  MD.A.  get  the  exposed  person  to 
fresh  air  at  once.  Apply  artificial  respiration 
if  breathing  has  stopped.  Call  for  medical 


assistance  or  a  doctor  as  soon  as  possible. 
Never  enter  any  vessel  or  conflned  space 
where  the  MDA  concentration  might  be  high 
without  proper  safety  equipment  and  at  least 
one  other  person  present  who  will  stay 
outside.  A  life  line  should  be  used. 

D.  Swallowing 

If  MDA  has  been  swallowed  and  the 
patient  is  conscious,  do  not  induce  vomiting. 
Call  for  medical  assistance  or  a  doctor 
immediately. 

V.  Medical  Requirements 

If  you  are  exposed  to  MDA  at  a 
concentration  at  or  above  the  action  level  for 
more  than  30  days  per  year,  or  exposed  to 
liquid  mixtures  more  than  15  days  per  year, 
your  employer  is  required  to  provide  a 
medical  examination,  including  a  m.edical 
history  and  laboratory  tests,  within  60  days 
of  the  effective  date  of  this  standard  and 
annually  thereafter.  These  tests  shall  be 
provided  without  cost  to  you.  In  addition,  if 
you  are  accidentally  exposed  to  MDA  (either 
by  ingestion,  inhalation,  or  skin/eye  contact) 
under  conditions  known  or  suspected  to 
constitute  toxic  exposure  to  MDA.  your 
employer  is  required  to  make  special 
examinations  and  tests  available  to  you. 

VI.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  MDA  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
observe  the  steps  taken  in  the  measurement 
procedure  and  to  record  the  results  obtained. 
When  the  monitoring  procedure  is  taking 
place  in  an  area  where  respirators  or 
personal  protective  clothing  and  equipment 
are  required  to  be  worn,  you  and  your 
representative  must  also  l>e  provided  with, 
and  must  wear,  the  protective  clothing  and 
equipment. 

VII.  Access  to  Records 

You  or  your  representative  are  entitled  to 
see  the  records  of  measurements  of  your 
exposure  to  MDA  upon  written  request  to 
your  employer.  Your  medical  examination 
records  can  be  furnished  to  your  physician  or 
designated  representative  upon  request  by 
you  to  your  employer. 

Vin.  Precautions  for  Safe  Use.  Handling  and 
Storage 

A.  Material  Is  Combustible 

Avoid  strong  acids  and  their  anhydrides. 
Avoid  strong  oxidants.  Consult  supervisor  for 
disposal  requirements. 

B.  Emergency  Clean-up 

Wear  self-contained  breathin.g  apparatus 
and  fully  clothe  the  body  in  the  appropriate 
personal  protective  clothing  and  equipment. 

Appendix  B  to  1 1910.1050 — Substance 
Technical  Guidelines,  MD.\ 

/.  Identification 

A.  Substance  Identification 

1.  Synonyms:  CAS  No.  101-77-S.  4,4'- 

methylenedianiline:  4,4'-methyleRebisaniline; 
methylenedianiline:  dianilinomethane. 

2.  Formulai  dsHuNi. 


//.  Physical  Data 

1.  Appearance  and  Odor  While  to  tan 
solid:  amine  odor. 

2.  Molecular  Weight:  198.28. 

3.  Boiling  Point:  398-399  degrees  C  at  760 
mmHg. 

4.  Melting  Point:  88-93  degrees  C  (190-100 
degrees  FJ- 

5.  Vapor  Pressure:  9  mmHg  at  232  degrees 
C. 

6.  Evaporation  Rate  (n-butyl  acetate= 1): 
Negligible. 

7.  Vapor  Density  (Air=  1):  Not  Applicable. 

8.  Volatile  Fraction  by  (Ve/^/i/.- Negligible, 

9.  Specific  Gravity  (Water=  1):  Sli^t. 

10.  Heat  of  Combustion:  -8.40  kcal/g. 

11.  Solubility  in  Water  Slightly  soluble  in 
cold  water,  very  soluble  in  alcohol,  benzene, 
ether,  and  many  organic  solvents. 

///.  Fire,  Explosion,  and  Reactivity  Hazard 
Data 

1.  Flash  Point  190  degrees  C  (374  degrees 
F)  Setaflash  closed  cup. 

2.  Flash  Point:  226  degrees  C  (439  degrees 
F)  Cleveland  open  cup. 

3.  Extinguishing  Media:  Water  spray:  Dry 
Chemical;  Carbon  dioxide. 

4.  Special  Fire  Fighting  Procedures:  Wear 
self-contained  breathing  apparatus  and 
protective  clothing  to  prevent  contact  with 
skin  and  eyes. 

5.  Unusual  Fire  and  Explosion  Hazards: 
Fire  or  excessive  heat  may  cause  production 
of  hazardous  decomposition  products. 

IV.  Reactivity  Data 

1.  Stability:  Stable. 

2.  Incompatibility:  Strong  oxidizers. 

3.  Hazardous  Decomposition  Products:  A* 
with  any  other  organic  material,  combustion 
may  produce  carbon  monoxide  Oxides  of 
nitrogen  may  also  be  present. 

4.  Hazardous  Polymerization:  Will  not 
occur. 

V.  Spill  and  Leak  Procedures 

1.  Sweep  material  onto  paper  and  place  in 
Rber  carton. 

2.  Package  appropriately  for  safe  feed  to  an 
incinerator  or  dissolve  in  compatible  wasle 
solvents  prior  to  incineration. 

3.  Dispose  of  in  an  approved  incinerator 
equipped  with  afterburner  and  scrubber  or 
contract  with  licensed  chemical  waste 
disposal  service. 

4.  Disch.irge  treatment  or  disposal  may  be 
subject  to  federal,  state,  or  local  laws. 

5.  Wear  appropriate  personal  protective 
equipment. 

VI. Special  Storage  and  Handling 
Precautions 

A.  High  exposure  to  MDA  can  occur  when 
transferring  the  substance  from  one  container 
to  another.  Such  operations  should  be  well 
ventilated  and  good  work  practices  must  be 
established  to  avoid  spills. 

B.  Pure  MDA  is  a  solid  with  a  low  vapor 
pressure.  Grinding  or  heating  operations 
increase  the  potential  for  exposure. 

C.  Store  away  from  oxidizing  materials. 

D.  Employers  shall  advise  em.ployees  of  all 
areas  and  operations  where  exposure  to 
MDA  could  occur. 
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1 7/  tiousekeeping  and  Hygiene  Facilities 

A.  The  wo.-kplace  should  be  kept  clean, 
onlerly,  and  in  a  sanitdry  condition. 

The  employer  should  institute  a  leak  and 
spiil  detec'ion  progidm  for  operations 
involving  \fD.\  m  order  !o  detect  sources  of 
fugitive  MDA  emissioni- 

B.  Adequate  wsshmg  facilitiea  with  hot  and 
cold  water  are  'o  be  provided  and  maintained 
in  a  sanitarv  condition.  Suitable  cleansing 
rfi^ents  should  also  be  provided  to  assure  'he 
."ffe'itive  reT.ova!  of  MD.A  from  the  skin. 

Vlll  Common  Operct.ons 

Common  operations  m  which  exposure  to 
V[D,A  IS  likflv  '0  occur  include  the  following: 
Vianufactur^  of  .VfDA:  Manufacture  of 
MetrivlFr*?  ;  •soc\ar,.i'e.  Curing  agent  for 
epoxy  ~'3in  structure*   v\  ire  mating 
opera':'  r^   n.d  filan^t'i.t  v,indu.s. 

Appendix  C  to  5  1910. 1U50— Medical 
Surveillance  Guideline*  for  MDA 

i.  Route  of  Entry 

Inhalation;  skin  absorption;  ingestion.  MDA 
ran  be  inhaled,  absorbed  through  the  skin,  or 
ingested. 

//.  Toxicology 

WD.K  is  3  s;i«peri  cariiinosen  infaomaiu. 
There  are  several  reports  of  liver  diieaae  In 
huTians  aid  animals  res  :lnng  from  acute 
"iposure  to  VID.A.  .■\  well  documented  case 
of  an  acute  cardiomj  opathy  secondary  to 
exposure  t(j  MD.A  is  on  record.  Numerous 
human  cases  of  hepa'i'is  secondary  to  MPA 
are  known  Upon  direct  contact  MDA  may 
also  cause  damage  to  the  eyes  Derrd'.tis 
cid  skin  sensitization  have  been  observed. 

Almost  all  forms  of  ac-ute  environmental 
hepatic  injury  in  humans  involve  the  hepatic 
parenchyma  and  produce  hepatocellular 
I  iundice.  This  agent  produces  intrahepatic 
■  holestasis.  The  clinical  picture  consists  of 
rholestatic  jaundice,  preceded  or 
<»ccomparied  by  abdominal  pain,  fever,  and 
(.hills.  On.iet  in  about  BO  o  of  all  observed 
Mses  is  abrjpf  with  severe  abdominal  pain. 
).i  about  30%  of  observed  cases,  the  illness 
•  .-psented  and  evolved  more  slowly  ar.d  'ess 
riramaticaliy.  with  only  slight  abdominal 
p.>m.  In  about  10%  of  the  ca.ses  only  jaundice 
\.^8  evident.  The  cholestatic  nature  of  the 
I.jjndice  is  evident  in  the  prominence  of 
itching,  the  histologic  predominence  of  bile 
^'asis,  and  portal  inflammatory  inflltration, 
accompanied  by  only  slight  parenchymal 
injury  in  most  cases,  and  by  the  moderately 
»-ievated  transaminase  values.  Acute,  high 
ri'jses.  however,  have  been  known  to  cause 
hepatocellular  damage  resulting  in  elevated 
SGPT.  SCOT,  alkaline  phosphatase  and 
b-lirubin. 

Absorption  through  the  skin  is  rapid.  MDA 
IS  metabolized  and  excreted  over  a  48-hour 
period.  Direct  contact  may  be  irritating  to  the 
<.kin.  causing  dermatitis.  Also  MDA  which  is 
deposited  on  the  skin  is  not  thoroughly 
rem.oved  through  washing. 

MDA  m.iy  r.iuse  bladder  cancer  in  humans. 
.'\nimal  data  supporting  this  assu.mption  is 
n-jt  available  nor  is  conclusive  huma.i  dnta 
However,  huiii.m  data  ci^liected  on  vsorKers 
4i  d  hehcop'cr  manuiaciuring  facility  where 
MU.A  is  used  suggests  a  higher  incidence  of 
bladder  cancpr  among  exposed  worvers 


///.  Signs  and  Symptoms 

Skin  may  beoome  yellow  from  contact  with 
MDA. 

Repeated  or  prolonged  contact  with  .MD.-\ 
may  result  in  recumng  dermatitis  (red-itchy, 
cracked  skin)  and  eye  irritation  Inhalation. 
ingestion  or  absorption  through  the  skin  at 
high  concentrations  may  result  in  hepatitis, 
causing  symptoms  such  as  fever  and  chills. 
nausea  and  vomiting,  dark  unne.  anorexia, 
rash,  right  upper  quadrant  pam  and  jaundice. 
Corneal  burns  may  occur  wtien  MDA  is 
splashed  in  the  eyes. 

IV.  Treatment  of  Acute  Toxic  Effecta/ 
Emergency  Situation 

!f  VfDA  gets  into  'he  eyes,  immediately 
A  ash  eyes  with  large  amounts  of  water.  If 
MDA  IS  splashed  on  the  skin.  iTimi'.iiately 
wash  contaminated  skin  with  mild  soap  or 
detergent.  Employee  should  be  removed  from 
exposure  and  given  proper  medical 
treatment.  Medical  tests  required  under  the 
emergency  section  of  the  medical 
surveillance  section  (m)(4)  must  be 
conducted. 

If  the  chemical  is  swallowed  do  not  induce 
vomiting  but  remove  by  Kiistric  lavage. 

.Appendix  D  to  {  1910.1050 — Sampling  and 

Analytical  Methods  for  MDA  Monitoring  and 
Measur(»menl  Procedures 

.Vlt'dsur-iinents  taken  for  the  pu.'^iose  of 
determining  employee  exposure  to  MDA  are 
best  taken  so  that  the  representa'ive  average 
8-hour  exposure  may  be  determined  from  a 
single  8-hour  sample  or  two  (2)  4-hour 
samples.  Short-time  interval  samples  (or  grab 
samples)  may  also  be  used  to  determine 
average  exposure  level  if  a  minimum  of  five 
measurements  are  taken  in  a  random  manner 
over  the  8-hour  work  shift.  Random  sampling 
means  that  any  portion  of  the  work  shift  has 
the  same  chance  of  being  sampled  as  any 
other.  The  arithmetic  average  of  all  such 
random  samples  taken  on  one  work  shift  is 
an  estimate  of  an  employee's  average  level  of 
exposure  for  that  work  shift.  Air  samples 
should  be  taken  in  the  employee's  breathing 
zone  (air  that  would  most  nearly  represent 
that  inhaled  by  the  employee). 

There  are  a  number  of  methods  available 
for  monitoring  employee  exposuies  to  MDA. 
The  method  OSHA  currently  uses  is  included 
belcw. 

The  employer,  however,  has  the  obligation 
of  selecting  any  monitoring  method  which 
meets  the  accuracy  and  precision 
requirements  of  the  standard  under  his 
unique  field  conditions.  The  standard 
requires  that  the  method  of  monitoring  must 
have  an  accuracy,  to  a  95  percent  confidence 
level,  of  not  less  than  plus  or  minus  25 
percent  for  the  select  PEL. 

OSHA  Methodology 

Sampling  Procedure 

Apparatus 

Samples  are  collected  by  use  of  a  personal 
sampling  pump  that  can  be  calibrated  within 
±  5^  of  the  recommended  flow  rate  with  the 
sampling  filter  in  line. 

Samples  are  collected  on  37  mm  Geiman 
type  A/E  glass  fiber  filters  treated  with 
sulfuric  acid.  The  filters  are  prepared  by 


sofaicing  each  filter  with  0.5  mL  of  0.26.N 
H^SO.   (0  26  .\  HjSO.  can  be  prepared  by 
diluting  1,5  mLof  36N  HjSO.  to  200  mL  with 
deionlzod  water  )  The  filters  are  dried  in  an 
oven  at  100  degrees  C  for  one  hour  and  then 
assembled  into  two-piece  37  mm  polystyrene 
cassettes  with  backup  pads.  The  cassettes 
are  sealed  with  sh.nnk  bands  and  the  ends 
are  plugged  with  plastic  plugs. 

After  sampling,  the  filters  are  carefully 
removed  from  the  cassettes  and  individually 
trinsferred  to  small  vials  contjining 
approximately  2  mL  deionized  water.  The 
vials  must  be  tightly  sealed.  The  water  can  be 
added  before  or  after  the  filters  are 
transferred.  The  vials  must  be  sealable  and 
capable  of  holding  at  least  7  mL  of  liquid. 
Small  glass  scintillation  vials  with  caps 
containing  Teflon  liners  are  recommended. 

Reagents 

Deionized  water  is  needed  for  addition  to 
the  vials. 

Sampling  Technique 

Immediately  before  sampling,  remove  the 
plastic  plugs  from  the  filter  cassettes. 

Attach  the  cassette  to  the  sampling  pump 
with  Flexible  tubing  and  place  the  cassette  in 
the  employee's  breathing  zone. 

.After  sampling,  seal  the  cassettes  with 
piusti'"  plugs  until  the  filters  are  transferred  to 
the  via  is  containing  deionized  water. 

At  some  convenient  time  within  10  hours  of 
sampling,  transfer  the  sample  filters  to  v  als. 

Seal  the  small  vials  lengthwise. 

Submit  at  least  one  blank  filter  with  each 
sanipie  set.  Blanks  should  be  handled  in  the 
same  .manner  as  sumpies.  but  no  air  is  drawn 
Itirouyh  them. 

Record  sample  vrl^imes  (m  L  of  air)  for 
each  sample,  along  with  any  potential 
interferences. 

Retenion  Eifi  Jency 

A  retention  efRr  iency  study  was  performed 

by  drawing  IM  L  of  air  (80-%  relative 
humidity)  at  1  L/mm  thror.p.h  sample  Titers 
that  had  Deen  spiked  wi'h  0  314  /ig  MDA. 
Instea,"!  of  using  lockup  pads,  blank  acid- 
treated  filters  were  used  a.-t  backups  in  each 
cassette.  Upon  analysis,  the  'op  filter'^  ..  -re 
found  to  have  an  average  uf  91.8%  of  die 
spiked  amount.  There  was  no  MDA  found  on 
the  bottom  filters,  so  the  amount  lost  wos 
probably  due  to  the  slight  instabihty  of  the 
MDA  salt. 

Extraction  Efficiency 

The  average  extraction  efficiency  for  six 
filters  spiked  at  the  target  concentration  is 
99.6%. 

The  stability  of  extracted  and  derivatized 
samples  was  verified  by  reanalyzing  tHg 
above  six  samples  the  nex'  day  using  fresh 
standards  The  average  extraction  efficiency 
for  the  reanalyzed  samples  is  98.7%. 

Recom.mended  Air  Volume  and  Sampling 
Rate 

The  recommended  air  volume  is  100  L. 
The  recommended  sampling  rate  i  1  L/min. 

Interferences  (Sampling) 

MDI  appears  to  be  a  positive  interference. 
It  was  found  that  when  MDI  was  spiked  onto 


aa  acid-treated  filter,  the  MDI  converted  to 
MDA  after  air  wa«  drawn  through  it 

Su&pected  interferences  should  be  reported 
to  the  Laboratory  with  submitted  samples. 

Safety  Precautions  (Sampling) 

Attach  the  sampKng  equipment  to  the 
employees  so  that  it  will  not  interfere  with 
work  performance  or  safety. 

Follow  all  safety  procedures  that  apply  to 
the  work  area  being  sampled. 

Analytical  Procedure 

Apparatus:  The  following  are  required  for 
analysis. 

A  GC  equipped  with  an  electron  capture 
detector.  For  this  evaluation  a  Tracer  222  Gas 
Chromafograph  equipped  with  a  Nickel  63 
High  Temperature  Electron  Capture  Detector 
and  a  Linearizer  was  used. 

A  GC  column  capable  of  separating  the 
MDA  derivative  from  the  solvent  and 
interferences.  A  8  ft  X  2  mm  ID  glass  column 
packed  with  3%  OV-1OT  coated  on  100/120 
Gas  Chrom  Q  was  used  in  this  evaluation. 

An  electronic  integrator  or  some  other 
suitable  means  of  measuring  peak  areas  or 
heights. 

Small  resealable  vials  with  Teflon-lined 
caps  capable  of  holding  4  mL. 

A  dispemer  or  pipet  for  toiiKne  capable  of 
dehvering  2J)  mL. 

Pipets  (or  repipets  with  plastic  or  Teflon 
tips)  capable  of  delivering  1  mL  for  the 
sodium  hycUoxide  and  buffer  fokitions. 

A  repipet  capable  of  delivering  25  fiL 
HFAA. 

Syringes  for  preparation  of  standards  and 
iniection  a£  standards  and  sampias  into  a  GC 

Volunaetric  Qasks  and  pipeta  to  dilute  the 
pure  MDA  in  preperatioo  ai  standards. 

Disposable  pipete  to  transfer  the  toluene 
layers  after  the  samples  are  extracted. 

Reagents 

0.5  NaOH  prepared  from  reagent  grade 
NaOH. 

Toluene,  pesticide  grade.  Burdick  and 
Jackson  distilled  in  glass  toluene  was  used. 

Heptafluorobutyric  acid  anhydride 
(HFAA).  HFAA  bvim  Pierce  Chemical 
Company  was  used. 

pH  7.0  phosphate  buffer,  prepared  from  136 
g  potassium  dihydrogen  phosphate  and  1  L 
deionized  water.  Tlte  pH  is  adfusted  to  7.0 
vrith  saturated  sodium  hydroxide  solution. 

4,4'-Methylenedianiline  f\ffi)A),  reagent 
grade. 

Standard  Preparation 

Concentrated  stock  standards  are  prepared 
by  diluting  pure  MDA  with  toluene. 
Analytical  standards  are  prepared  by 
iniecting  nL  amounts  of  dihited  stock 
standards  into  viala  that  contain  2.0  mL 
toluene. 

25  fi.L  HFAA  are  added  to  each  vial  and  the 
vials  are  capped  ami  shaken  for  10  seconds. 

After  10  min,  1  mL  of  buffer  is  added  to 
each  vial. 

The  vials  are  recapped  »nd  shaken  for  10 
seconds. 

After  allowing  the  layers  to  separate, 
aliquots  of  the  toluene  [upper)  Layers  are 
removed  with  a  syringe  aind  analyzed  by  G€ 

Analytical  standard  concentratK^ns  should 
bracket  sample  concentrations.  Thus,  if 


sam.ples  fall  out  of  the  r'  nge  of  prepared 
ttandanis.  additional  standards  must  bt- 
prepared  to  ascertain  detector  response. 

Sainp/e  Prvparotion 

The  Simple  filters  are  received  ir.  vio^s 
containing  deionaed  water. 

1  mL  of  aSN  NaOH  and  2.0  n.L  liiluene  are 
added  to  each  vial. 

The  vials  are  recapped  and  shaken  for  10 
nun. 

After  allowing  the  Layers  to  separate. 
approximately  1  mL  aliquots  of  the  toluene 
(upper)  layers  are  transferred  to  separate 
vials  with  clean  disposable  pipets. 

The  toluene  layers  are  treated  and 
analyzed 

Analysis 

GC  Conditions 

Zone  temperatures 

Column — 220  degrees  C 

Injector — 235  degrees  C 

Detector — 335  degrees  C 
Gas  flows,  Ar/Cli,  (95/5): 

Column — 28  mL/min 

Purge — 40  mL/min 

Injection  volume:  5.0  ftL 

Column: 
6  ft  V   >*  in  ID  glsM,  3^  OV-im  i)n  K»^20 
Gas  Chrom  Q 
Retention  time  of  MDA  derivative: 

3.5  min 

Chromatogram: 

Peak  areas  or  heights  are  measured  by  an 
integrator  or  other  suitable  r.eans. 

A  calibration  cun.'e  is  constmctfcd  b> 
plotting  response  [peak  areas  or  heiKhts)  of 
standard  injecUoos  versus  ;tg  of  MDA  per 
sample.  Sample  concentrations  must  be 
bracketed  by  standards. 

Interferences  I  Analytical) 

Any  compound  that  gives  an  electron 
capture  detector  response  and  has  the  same 
general  retention  time  a*  the  HF,AA 
denvative  of  MDA  is  a  potential  interference. 
Suspected  interferences  reported  to  the 
laboratory  with  submitted  sampii «  \)\  the 
industrial  hygienist  must  be  considered 
before  samples  are  derivatired, 

GC  parameters  may  be  changed  to  possibly 
circumvent  interferences. 

Retentii>n  time  on  3  single  column  is  not 
considered  proof  of  chemical  identity. 
Analyte  identity  should  be  confirmed  by  GC/ 
MS  if  possible 

Calculations 

The  anaiyte  concentration  for  samples  is 

obtained  frum  the  r,alit)raliun  curve  in  terms 
of  ug  MDA  per  sample  The  extraction 
efficiency  is  100%.  If  any  MDA  is  found  on 
the  blank,  that  amount  is  subtracted  from  the 
sample  dmounts.  T^e  ait  concenrrations  are 
calculated  using  the  follownnK  fomiul.ie. 

MR/m^=r[^  MDA  per  sample)  (10(iii/(Lof 
air  sampieai 

ppb  =  iwj/m '1(24.481 '1198.31     Ug/ 
m'M(0.1233| 

where  24.46  is  the  molar  volume  at  25 
degrees  C  and  760  mm  Hg 

Safpty  Precautions  (Analytical) 

Avoid  skin  contact  and  inhalation  of  all 
chemicals 


HesiTii  t  the  use  of  alt  chi-micil^  to  a  fun* 
h(Hxi  f  p«»»Hit)i»' 
Wear  saietv  «i.iHs.#  ^  .i   ,;  *,  lat)  coat  at  all 

times  wh.'le  ir;  xYr-  ul  «rr« 

\pj>«ridix  t  to  t:  1910  ia:i0--...<^i^uu,i.  , .     .:,'i 
QuanUIative  Kit  TetiUny  t'r\M.«(iur»» 

Qualitative  Fi!  T'-s:  I'-ftif  .■.' 

L  laoamyl  Acetate  (banana  oil)  Protocol 

A.  Odor  threshold  scrvi  ■     i 

1.  lime  1-iiter  glass  >8ni  »  -r  metal  lids 

(e.g.  Maaon  or  Beli  iarsi  an-  '.-(.'jtred. 

2.  Odor-fre*'  waier  (r  »  (lisf,ii«i  or  spring 
water]  at  approxunately  25°  C  ahall  be  uaed 
for  nw  sotutiom. 

3.  The  i«rv'mvt  ,ilr.r\<^\^■  '\.\  \    :>iii»okj>ctm 
asisop*>ntyJ  acetdtei  st-"  k  M-.tu'-trm  is 
prepared  hv  8<trfin»i  1  rr  t>*  'nnrr  I  AA  togOBec 
of  odor  ffv  wrfi.T  ir  .ri  :  lit*"   aj  and  shaking 

for*''  seri'n-is  7"hr«  *M>,»i( ^haB  be 

prepiir>-,".  new  ,-»•  lt.,is!  wevkjy. 

4.  The  srri  (mus  'ejit  shafi  be  condncted  in 
a  room  separale  frorr  *^^  -^tt  nnwl  for 
actual  fit  testing.  Thf  'wr  ^^ ..-  .  .hall  be  well 
ventilated  »o  thst  ri-ri.ta*    -    (  ->■  ^  d^t 
solution  does  no'  >.(.•- ;,;     -  -• 

contaminate  the  le<f'n>;  ri;*^'eat  Sites. 

5.  the  odor  ie«!  <>r!t',,;!n-i  ;>  prepared  in  a 
second  jar  by  plsr  iriK  o  4  cc  of  the  stock 
solution  into  500  cr  cf  ndor  free  water  osim  ■ 
dean  dropper  or  xn\w"r  '^'  n ke  for  30 
seconds  and  allow  'v  ^-.t    -  ■  rr  two  to  three 
mimrtm  so  Ihst  t*;«  \^  >\  r  ■ •,  cntration  above 
the  Uqnid  may  rr  i .  t  .■ ;    M >   um.  This 
solution  may  b^  .is'-ri  *■"    :  \\  one  day. 

6  A  test  blank  is  p-».'parec  m  a  third  iar  by 
adding  500  cc  of  odor  free  water. 

7.  Tie  odor  test  and  test  blank  (ars  shall  bt 
labeHed  1  and  2  for  jar  identificatioB. 

8.  The  following  instnietioru  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e.  I  and  Z):  The  purpose 
of  this  test  is  to  deteimine  if  you  can  sraeO 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water  Or»e  of 
these  bottles  also  contain  K  »  fTi»r  f-'^int  of 
baBsaaoil.  Besvre  tfacco^'-;-!  «rt    >i    ,^nt, 
then  shake  sack  bottie  for  two  second*, 
Unscrew  the  lid  of  each  bottle,  one  a>  a  time, 
and  sniff  at  the  mouth  of  thr  tH->M>   1      icale 
to  the  test  conductor  whr  '     .>!;if  iic  .^,11 
banana  oil." 

9.  The  mixtun-*  w-nni  in  <t.>  \.\  >  iKior 
detection  test  shall  be  prep'  '.a   r.  «t    ,'«« 
separate  from  where  the  test  is  perfumed,  is 
order  to  prevent  olfactory  fatigue  in  the 
subject 

10.  tf  the  !«*<;  Hu!ii^-<:.!  >s  unable  to  correctly 
identify  the  i.ir  ..<n;.i:iitg  the  odor  test 
solution,  th.  l.W  4  «.,  ,,:iwe  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  iduitiiies  tlie 
jar  containing  the  odor  last  selotion,  the  test 
subject  may  proceed  to  respiiator  seWctide 
and  fit  testing. 

R  Respirator  Selection 

1  The  test  subject  shall  be  allowed  to  pick 
the  roost  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturon^  The 
selection  shall  iaclade  al  leMt  throe  sixes  of 
elastomeric  half  facepiecea.  frosi  at  least  two 
manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
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to  prevent  odor  fatigue,  F*nor  to  the  selection 
process,  the  test  suhiect  shall  be  shov  n  how 
tn  put  nn  a  resnirator,  how  it  should  be 


C  Fit  Test 

1  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  eallon  drum  liner  susrended  inverted 


9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA,  the  test 
has  failed.  The  sublect  shall  ouicklv  exit  from. 
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!(>'■ 


(3)  Significant  dental  changes:  i.e.;  multiple 
extractions  without  prothesis.  or  acquiring 
dentures. 


cannot  be  performed  on  the  te.it  sub)ecL 
13.  If  a  taste  response  is  eliated.  the  test 


Rainbow  Passage 
When  the  sunlight  strikes  raindrops  in  the 
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to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  suhiect  shaii  be  shov  n  how 
to  put  on  a  respirator,  how  it  should  be 
pos.tioned  on  the  face,  how  to  set  strap 
lensrin  and  how  to  determine  a 
"comfortable  '  respirator  .A  mirror  shall  be 
ava.lable  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator  This 
instr.iction  may  not  constitute  the  subiecfs 
formal  training  on  respirator  use.  as  it  is  only 
a  review, 

3  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  comfortable  fit  cannot  be 
found,  the  tubject  will  be  asked  to  test  the 
full  facepiece  respirator*.  (A  small 
percentage  of  users  will  not  be  able  to  wear 
any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted:  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  in  *6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular  respirator 
the  test  subject  shall  be  directed  to  don  the 
mask  several  times  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting  proper 
teruion  on  the  straps. 

0.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort  of  the 
respirator  after  donning: 

•  Positioning  of  mask  on  nose 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  ade<5uacy  of  the  respirator 
fit: 

•  Chin  properly  placed. 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

•  Distance  from  nose  to  chin 

•  Tendency  to  slip. 

•  Self-observation  in  mirror 

8.  The  test  subject  shall  perform  the 
conventional  negative-  or  positive-pressure 
fit  checks  (eg.,  see  A.NSI  Zflfi.2-1980A7), 
Before  beginning  the  negative-  or  positive- 
pressure  test,  the  subject  shall  be  told  to 
"seat"  the  mask  by  rapidly  moving  the  head 
from  side-to-side  and  up  and  down,  while 
taking  a  few  deep  breaths, 

9.  The  test  subject  is  now  ready  for  Tit 
testing 

10.  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator  If  the  respirator  has 
become  uncomfortable,  another  -nodel  of 
respirator  shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  to  be  retested  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time 


C.  F:t  Test 

1.  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  gallon  drum  liner  suspended  inverted 
over  a  2-foot  diameter  frame,  so  that  the  lop 
of  chamber  is  about  8  inches  above  the  test 
subject's  head  The  inside  top  center  of  the 
chamber  shall  have  a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  and  fit 
testing  shall  be  equipped  with  organic  vapor 
cartridges  or  offer  protection  against  organic 
vapors.  The  cartridges  or  canisters  shall  be 
replaced  as  necessary  to  maintain  the 
effectiveness  of  the  respirator. 

3  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room  This  room  shall 
be  separate  from  the  room  used  for  odor 
tKres.hoid  screening  and  respirator  selection. 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination 

4,  A  copy  of  the  following  test  exercises 
and  Rainbow  Passage  shall  be  taped  to  the 
mside  of  the  test  chamber- 

Tes!  Exercises 

I  Breathe  normally. 

II  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular 

iu.  Turn  head  all  the  way  from  one  side  to 
the  other  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking  toward 
ceiling).  Be  certain  motions  are  complete  and 
made  about  every  second.  Do  not  bump  the 
respirator  on  the  chest. 

v  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage,  Reading  it  aloud 
will  result  in  a  wide  range  of  facial 
movements,  and  thus  be  useful  to  satisfy  this 
requirement.  AJtematlve  passages  which 
serve  the  same  purpose  may  also  be  used. 

VI  jog  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  stakes  raindrnps  m  the 
air.  they  act  like  a  pnsra  and  form  a  rainbow 
The  rainbow  is  a  division  of  while  light  into 
many  beauti.'ul  colors.  These  take  the  shape 
of  a  long  re and  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  honzon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look. 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  IS  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow 

5  Each  test  subject  shall  wear  the 
respirator  for  at  a  least  10  minutes  before 
starting  the  fit  test 

6.  L'pon  entenng  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch  piece 
of  paper  towel  or  other  porous  absorbent 
single  ply  matenai.  folded  in  half  and  wetted 
with  th.-ee-quarters  of  one  cc  of  pure  LAA. 
The  test  subject  shall  hang  the  wet  towel  on 
the  hook  at  the  top  of  the  chamber, 

7.  Allow  two  minutes  for  the  l.\A  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises, 

8.  Each  exercise  descrilied  in  »4  above 
shall  be  performed  for  at  least  one  minute. 


9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  LAA.  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test, 
select  and  put  on  another  respirator,  return  to 
the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8) 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  full 
facepiece  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test,  the  subject  must  break  the  faceseal 
and  take  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good  fit 
of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  LAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  vrith  up  to  10  times  the  PEL  In 
atmospheres  greater  than  10  times,  and  less 
than  50  times  the  PEL  (up  to  50  ppm).  the 
subject  must  pass  the  lAA  test  using  a  full 
face  negative  pressure  respirator.  (The 
concentration  of  the  LAA  inside  the  test 
chamber  must  be  increased  by  five  times  for 
QLFT  of  the  full  facepiece.) 

15.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

16.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  alteiod  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  a 
powered  air-purifying  respirator,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

17.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

18.  Qualitative  fit  testing  shall  be  rt,  eated 
at  least  every  12  months. 

19.  In  addition,  because  the  sealing  oi  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 


(3)  Signtficaot  dental  changes:  i.e.;  multiple 
extractiona  without  prothesis.  or  acquiring 
dentures, 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  maj  inteifere 
with  facepiece  sealing 

D  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years   The 
summary  shall  include: 

Uj  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval,  and 
number). 

(5)  Testing  agent. 

II.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  Selection 

Respirators  shall  be  selec'ed  as  described 
in  section  IB  (respirator  se!eL^.o^)  above. 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filter 

B.  Taste  Threshold  Screening 

1.  .An  enclosure  placed  ovpr  the  head  and 
shoulders  shall  be  used  for  threshold 
screening  (to  determine  if  the  indivndual  can 
taste  saccfeann)  and  for  fit  testing.  The 
enclosure  ^all  be  approximately  12  inches  in 
diameter  by't4  inches  tall  with  at  least  the 
front  clear  to^llaw  free  movement  of  the 
head  whef  a  respirator  is  worn. 

2.  The  teet  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  nibject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test, 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  th--)  th.-esh old  check 
solution  into  the  encloiu'-c.  This  nebulizer 
shall  be  clearly  markec  'o  disfiiiguish  if  from 
the  fit  test  solution  nehLlirer. 

6.  The  threshold  cher  k  sohifion  consists  of 
0.83  grams  of  sodium  saccharin.  L'SP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (se«?  C  7  below)  in  100  cc  of 
water, 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fuFly  expand. 

8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  sacchann  can  be  tasted, 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  is  negn^ve  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 

n.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  eh'cif  a  taste 
response. 

12.  If  the  sacchann  is  not  tasted  after  30 
squeezes  (Step  10).  the  sacchann  fit  test 


cannot  be  performed  on  the  test  subject 
13.  If  a  id.ste  response  is  elicited,  the  test 

subject  shall  be  asked  to  take  note  of  the 

taste  for  reference  in  the  fit  lesL 
14  Correct  use  of  the  nebulizer  means  that 

approxunately  1  ex  uf  liquid  i«  used  at  a  time 

in  the  nebulizer  body 
15.  The  nebulizer  shall  be  !hun->ughly  rinsed 

in  wnter  shaken  dry.  a.^d  refilled  at  least 

every  four  hours. 

C.  Fit  Test 

1.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test 

2.  The  test  subject  shall  don  and  adjust  the 
respirator  without  assistance  from  any 
person. 

3.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

4.  Each  test  subject  shall  wear  the 
respirator  for  a  least  10  minutes  before 
starting  th«  fit  test  (a)  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject: 
to  explain  the  fit  test  the  importance  of 
cooperation  and.  the  purpose  for  the  head 
exercises;  or,  to  denionstrate  some  of  the 
exercises.  [b|  The  est  subject  shall  perform 
the  conventional  negative  or  poaiiive 
pressure  fit  tests  ;.3oe  .A.\Si  ZhR^  1980  A7). 

5.  The  test  subject  shall  enter  the  enclosure 
while  wearing  thi>  'tspirator  selected  in 
section  IB  above.  This  respiratcr  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter, 

6.  A  secnnd  DeViibisa  Modei  40  Inhalation 
Medic.ition  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

8.  .\s  befL^re.  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9  The  n-buiizer  is  inserted  into  the  hole  in 
the  front  of  the  enciosiav  and  the  fit  test 
solution  IS  sprayed  into  the  enclosure  using 
the  Same  technique  as  for  the  tuste  threshold 
screeninu  and  the  sump  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening  (See  bti  thiough  BIO  above). 

10.  .After  generation  of  the  aerosol  read  the 
following  instnictions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is  in 
the  full  up  position  (when  looking  toward  the 
ceiling).  Do  not  bump  the  respirator  on  the 
chest. 

V.  TaUc.  Talk  aloud  and  slowly.  The 
following  paragraph  is  called  the  Rainbow 
Passage.  Reading  it  wi!)  result  in  a  wide 
range  of  facial  movements,  and  thus  be  osefiil 
to  satisfy  this  requirement. 

vi.  jog  in  place. 

vii.  Breathe  normally. 


Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  tike  a  prism  and  fom  a  rainbow. 
The  rainbow  is  s  diviaioa  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  aich.  with  iU  path  kifih 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend.  • 
boiling  pot  of  gold  at  one  end.  People  look. 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shaQ  be  replenished 
using  one-half  the  number  of  squeezes  as 
initially  described  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  ctmductor  if  at  any  time  dnrii^  the  fh  test 
the  Uste  of  saccharin  is  detected. 

13.  Jf  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of  MDA. 
In  other  words  this  protocol  may  be  used  to 
assign  protection  factors  higher  than  ten. 

15.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  akin  and  the 
facepiece  sealing  surface. 

16.  If  hair  ^owth  or  apparel  interfere  with 

a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  tnterferetrce  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

17.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  be  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  palmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  daties. 

1&  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months. 
-  19.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected.  quaHfative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

[3]  Significant  dental  changes:  i.«.:  multiple 
extractions  without  prothesis,  or  acquiring 
dentures, 

(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  include; 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 
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III  Irritant  Fume  Protocol 
A.  Respirator  selection 


for  something  beyond  his  reach,  his  firiends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rambow. 


b.  The  employer  shall  assign  an  individual 
(with  help  as  needed]  who  shall  assume  the 
full  responsibility  for  implementing  the 
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i.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chart)  of 
the  instrumentation  may  not  exceed  2 


does  not  exceed  5  percent  for  a  half  m.-i.sk 
and  1  percent  for  a  full  facepiece, 
f  A  stable  challenoe  agent  concentration 


terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h.). 
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III  Irnlanf  Fume  Protocol 
A  Respirator  selection 

Respiratoni  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
rvsptrator  shall  be  ei^uipped  with  a 
combination  of  high-efficiency  and  acid-gas 
cartndges 

B  Fit  Test 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  imtant  smoke  to 
fdmilianze  the  subject  with  the  charactenstic 
o'ior 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  A.NSI  Z38.2  1980) 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychlonde,  such  as 
the  MSA  part  «5645.  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the  smoke 
tube  Attach  the  other  end  of  the  smoke  tube 
to  a  low  pressure  air  pump  set  to  deliver  200 
milliliter*  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7  The  test  conductor  shall  direct  the 
stream  of  imtant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke  F-ach  exercise 
shall  be  performed  for  one  minute 

I.  Breathe  normally 

II,  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

ill.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete 
Inhale  on  each  side  Do  not  bump  the 
respirator  against  the  shoulders. 

IV  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiiing).  Do  not 
bump  the  respirator  against  the  chest. 

v.  Talking,  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  wil! 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  end  apparently  beyond 
the  honion.  There  is.  accoraing  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
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for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
.of  the  rainbow 

VI  logging  in  Place 

vu.  Breathe  normally 

9.  The  test  sub)ect  shall  indicate  to  the  test 
conductor  if  the  imtant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  test  respirator 
IS  reiected  and  another  respirator  shall  be 
selected 

10.  Each  test  subject  passing  the  smoke  test 
(i  e  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test. 

11  Steps  B4.  B9,  BlO  of  this  fit  test  protocol 
shall  be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agents 

12  Respirators  successfully  tested  by  the 
protocol  may  be  used  m  contaminated 
atmospheres  up  to  ten  times  the  PEL  of  MDA. 

13  The  test  shall  not  be  conducted  if  there 
IS  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

14.  If  hair  growth  or  apparel  interfere  with 

a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  Interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus- 

15,  If  a  test  subject  exhibits  difficulty  in 
breathing  dunng  the  test,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

16  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months. 

17  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a 

(1 1  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e..  multiple 
extractions  without  prothesis.  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepeice  sealing, 

D  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summary  shall  in(.lude: 

(1)  Name  of  test  subipct, 

(2)  Date  of  testing, 

(3)  Name  of  test  conductor 

(4)  Respirators  selected  (indicate 
manufacturer,  model  size  and  approval 
number) 

(5)  Testing  agent. 

Quantitative  Fit  Test  Procedures 

I  General 

a.  The  method  applies  to  the  negative- 
pressure  nonpowered  air-punfying 
respirators  onl> 


b.  The  employer  shall  assign  an  individual 
(with  help  as  needed]  who  shall  assume  the 
full  responsibility  for  implementing  the 
respirator  quantitative  fit  lest  program. 

2.  Definition 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element. 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respiratory  may  be  compared. 

c.  'Test  Subject"  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

d.  "Normal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil,  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air  yet  uniform  in 
concentration  throughout  the  chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  may  be  made-of 
the  test  showing  the  rise  and  fall  of  challenge 
agent  concentration  with  each  inspiration 
and  expiration  at  fit  factors  of  at  least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f.  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port,  a  free  air  flow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of  the 
respirator. 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test. 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 


i.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chari)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

j.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  short  as  possible 
The  smallest  diameter  tubing  recommended 
by  'Jie  manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test  cha.Tiber 
shall  pass  through  a  high-efficiency  filter 
bt^fore  release  to  the  room. 

1.  When  sodium  chloride  aerosol  is  used, 
the  relcTtive  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

4.  Procedural  Requirements 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  vanety  of  i.-iterLhangeable 
cartndges  and  canisters  sjch  as  the  MSA 
Comfi-  n-M.  Norton  M.  Sur\ivflir  M  A-O  M  or 
Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted. 

(1)  Positive  pressure  test  With  the  exhaust 
port(8)  blocked  the  negative  pressure  of  slight 
inhalation  should  remain  constant  for  several 
seconds. 

(2)  Negative  pressure  test.  With  the  intake 
port(s)  blocked  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least  5 
minutes  before  conducting  a  qualitative  test 
by  using  either  of  the  methods  described 
below  and  using  the  exercise  regime 
described  in  5. a.,  b.,  c.  d.  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  uito  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canistsr  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being 
tested.  The  test  subject  shall  be  given  an 
opportunity  to  smell  the  odor  of  isoamyl 
acetate  before  the  test  is  conducted. 

(2)  Irritant  fume  test.  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  shall  be 
instructed  to  close  her/his  eyes  dunng  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  by  as  stated  in 
4.b.  of  this  Appendix. 

d.  Before  the  subject  enters  the  lest 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 


does  not  exceed  5  percent  for  a  half  m.'i.sk 
and  1  percent  for  a  full  facepiece, 

f  A  stable  challenge  agent  concentration 
shall  be  obtained  pnor  to  the  actual  start  of 
testing. 

g.  Respirator  restraining  straps  may  not  be 
overtightened  for  testing  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5  Exercise  Rvsime  Prior  to  entering  the 
lest  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/his  part  in  the 
test  procedures  The  test  subject  shall 
perform  the  following  exercises,  in  the  order 
given,  for  each  independent  test. 

a.  Norma!  breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SS).  Standing 
in  place  the  subject  shall  slowly  turn  his  head 
from  side  between  the  extreme  positions  to 
each  side.  The  head  shall  be  held  at  each 
extreme  position  for  at  least  5  seconds. 
Perform  for  at  least  five  complete  cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  five  complete 
cycles. 

e.  Reeding  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (G).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  o\  er  and  touch  toes  (B).  Thefesf 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upnght  position.  Repeat  for  at 
least  one  minute. 

h,  Ji',i^i!ig  in  place  (I).  The  test  subject  shall 
perform  jog  in  place  for  at  least  one  minute. 

i.  Normal  breathing  (NBl  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
sir.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  lake  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  honzon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end  People  look. 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  IB  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

8.  Termination  of  Tests 

The  test  shall  be  terminated  whenever  any 
single  peak  penetration  exceeds  5  percent  for 
half-masks  and  1  percent  for  full  facepieces. 
The  test  subject  may  be  refitted  and  retested. 

If  two  of  the  three  required  tests  are 


terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h.). 

7.  Calculation  of  Fit  Factors 

a.  The  fit  factor  determined  by  the 
quantitative  fit  test  equals  the  average 
concentration  inside  the  respirator. 

b.  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test. 

c  TTie  average  peak  concentration  of  the 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  concentrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  for 
each  breath  during  the  exercise. 

d.  The  average  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exercise. 

8.  Interpretation  of  Test  Results 

The  fit  factor  measured  by  the  quantitath« 
fit  testing  shall  be  the  lowest  of  the  three 
protection  factors  resulting  from  three 
independent  tests. 

ft  Other  Requirements 

a.  The  test  subject  shall  not  be  permitted  to 
wear  a  half-mask  or  full  facepiece  if  the 
minimum  fit  factor  of  250  or  1.250, 
respectively,  cannot  be  obtained.  If  hair 
growth  or  apparel  interfere  with  a 
satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  Is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  to  determine  whether 
the  lest  subject  can  wear  ■  respirator  while 
performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  use. 
the  test  subject  may  request  another  QNTT 
which  shall  be  performed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
Issued  to  these  subjects  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test. 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test 

f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 

Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  by  the  test  agent 
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'3  Relfsting 
In  addiUon.  because  the  sealing  of  the 


Assistant  Secretary"  means  the 
Assi.stdnt  Secretary  of  L^bor  for 


material  must  be  similar  and  the 
environmentai  conditions  comparable. 
"Rponlfltpd  HTftB"  mpans  an  area 
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Determination  of  employee  exposure  to 
the  STEL  shall  be  made  from  breathing 
zone  air  samples  collected  over  a  15 


otherwise  required  by  paragraph  (f)(5)  of 

this  section. 
(5)  Additional  monitoring.  The 


(4)  Personal  protective  equipment  and 
clothing.  Each  person  entering  a 
regulated  area  shall  be  supplied  with. 
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W.  Retpsting 
In  addition,  because  the  »«Hiin«  cif  !lif 

respirator  mH\  hp  affectfd.  quantitative  Ht 

tpstirg  shall  be  -ppeatcd  iriiT.pdidtcly  when 

the  'est  subject  ha»  a; 

(1)  V\>ight  change  of  20  pounds  r.r  mo'e 
\2]  SigniFicant  facia!  K-it'nni!  \i:  thf  area  of 

the  facepMce  «K>al. 
(J|  Si^ficant  dental  change*,  i  e    multipie 

extTBCtions  without  prothesi*.  or  acquinng 

dentures. 
(4i  Reoonatructive  or  coamftic  bu-s''I>  ,  or 
(SI  Any  other  conditjon  that  ma>  i.Tterfere 

wi'h  facepiece  sealing; 

7  7  Fd^cordkeeping 

a.  A  aumraary  of  ail  test  resuils  »r,<n  im? 
maintained  for  three  years  The  summary 
ihall  include. 

(1|  Name  of  teat  sub|»-cL 

(-1  Date  of  testing, 

(3)  Name  of  the  teat  cQA.:1uc;;5r 

(4)  Fit  factors  obtained  from  every 
r«8pirator  tested  (indiuite  manufacturer, 
model.  »iz«  and  approviJ  numberl 

b  A  copy  of  all  test  d^ta  including  the  xtrip 
chart  and  results  shall  b«  *ept  for  iit  li'iist 
five  years. 

Construction  Standard 
PART  1f2fr-{AMEMO€0] 

5.  The  authotnty  citation  for  Part  1926 
would  continue  to  read  as  follows; 

Authority.  Sec,  107  Contrdct  Work  Hou.-» 
and  Safety  Standards  Act  ICoaairuc  tion 
Sdfety  SLandanis  Act)  (Conslructiori  Safety 
Act)  140  U.S.C,  333):  sees  4,  6.  and  8, 
Occupational  Safety  and  Health  Ac  d  1M"0 
(29  U.S.C.  653.  ftoo.  and  W,:  S*'crptar;  af 
LaWm  Order  No.  H-'l  (.'.t;  TR  8-54;  S-"fi  i41 
FR  2MJ59)  or  9-63  (48  FR  ■  "'.jni   hh 
appiitable:  and  29  CFR  P'i-t  \9'.\ 

6.  By  adding  a  new  5  1926.60  'o  read 
as  followi; 

}  1S2fi.M    M*1t?yton«dlaniMn«. 

[a]  Scope  ':rd  appi-caUor.  T^:'^ 
section  applies  'o  all  con-*!nj.:  !:o::  work 
as  defined  m  29  CFR  :9-in.l2(';).  in  which 
there  is  exposure  to  MDA.  inrladin^  but 
not  limited  to  the  folLwu-ijE 

(1)  Construction,  alteration,  repair. 
maimenance.  or  renovation  of 
structures,  substrates,  or  portions 
thcronf.  that  contain  MCA; 

(2)  Installation  or  the  finishing  of 
surfaces  with  products  containing  MD.\; 

(3)  MDA  spilI/emergcncy  cleanup  at 
construction  sites;  and 

(4)  Transportation,  disposal,  storage. 
or  containment  of  MDA  or  products 
containing  MDA  on  the  site  or  location 
at  which  construction  activities  are 
performed. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

"Action  level"  means  a  conc&Qtrutioii 
of  airbomf  MDA  of  5  pipb  as  an  eight 
(Bj-hour  tuae-weiglited  average. 


.Assistant  Secretary    means  the 
AssLsttint  Secretary  of  Ijibor  for 
(iccupationai  Safety  and  Health  U.S. 
Department  of  Labor,  or  designee. 
"Authorized  person"  means  any 
person  speciHcally  authorized  by  the 
employpr  whose  duties  require  the 
person  to  enter  a  regulated  area,  or  any 
person  entenng  such  an  area  as  a 
designated  representative  of  employees 
for  the  purpose  of  exercising  the  right  to 
obsfrve  monitoring  and  measuring 
P'ocedurfs  under  p,:iriigraph  (     )  of  this 
section,  or  any  othnr  person  authorized 
by  the  Act  or  regoJalions  issued  under 
the  Act. 

"Container"  means  any  barrel  bottle, 
can.  cylinder,  drum,  reaction  vessel, 
storag*  tank  commercial  packaging  or 
the  like,  but  does  nnt  include  piping 
systems. 

"Decontamination  area"  means  an 
arpd  outside  of  but  as  near  as  prachcal 
!()  the  regulated  area,  consisting  of  an 
equipment  storage  art-a.  wash  area,  and 
clean  change  area,  which  is  used  for  the 
decrr.tamination  of  workers,  materials, 
and  equipment  contaminated  with  MDA 

"Directnr"  means  the  Director  of  the 
Ndtiona!  Institute  for  Occupatior.al 
Safety  and  Health,  U.S  Department  of 
Health  and  Human  Services,  or 
d'-signpe. 

'Emergency'  means  any  occurrence 
such  as.  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  results  in  an 
unexpected  and  potentially  ha7ardous 
release  of  V{DA. 

"Employee  exposure'*  means  exposure 
to  MDA  which  would  ocnir  if  the 
employee  were  not  using  personwl 
protective  equipment  and  clothing, 
"Equipment  area  (change  area)" 
means  .dn  area  located  withm  the 
decontdm.iid'ion  arv.a  that  is  supplied 
with  iiT;,>^rnifabip  bn^s  or  containers  for 
the  disposal  of  contaminated  protective 
clothing  and  equiprnf-rt 

4,4'-Methylent>d!anilirH  or  "MDA" 
mfrtHS  the  chomii:  al,  4  4 
diaminodir.lir'njlmethaiie  having  a 
Chemical  Abstracts  Service  number  of 
l(Tl-7T-8,  in  gaseou.s,  liquid,  or  soHd 
form  The  definition  also  includes  the 
salts  of  .MD.^.  The  definition  includes 
MD,,-\  contained  in  liquid  mixtures  and 
the  MDA  vapors  released  by  these 
liquids.  The  definition  does  not  include 
unreacted  MDA.  physically  bound,  such 
that  it  IS  uncapable  of  releasing  MDA 
into  the  workplace  or  posing  a  dermal 
absorption  hazard. 

"Objective  and  historical  data"  means 
monitoring  data  for  construction  jobs 
that  are  substantially  similar.  Tt\e  daia 
must  be  scaeatifically  sound,  the 
characteri»bcs  of  the  MDA  containing 


material  must  be  similar  and  the 
environmental  conditions  conaparable. 

'Regulated  area"  means  an  area 
whore  airborne  concentrations  of  MDA 
exceed,  or  can  reasonably  be  expected 
to  exceed,  the  permissible  exposure 
limit  or  where  the  potential  for  dermal 
exposure  exists. 

'STEL"  means  short  term  exposure 
limit  of  !(»  ppb  es  determined  by  any 
15-minute  sample  period, 

(c)  Permissible  exposure  limits.  The 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 
of  MDA  in  excess  of  ten  parts  per  billion 
{10  ppb)  as  an  8-hour  time-weighted 
average  and  a  STEL  of  one  hundred 
parts  per  biUion  (100  ppb), 

(d)  Communication  among  employers. 
On  midti-employer  worksites,  an 
employer  performing  work  involving  the 
application  of  MDA  or  materials 
containing  MDA  for  which 
establishment  of  one  or  more  regulated 
areas  is  required  shall  inform  other 
employers  on  the  site  of  the  nature  of 
the  employer's  work  with  MDA  and  of 
the  existence  of,  and  requirements 
pertaining  tu.  regulated  areas, 

(e)  Emergency  situations — (1)  Written 
plan,  (i)  A  written  plan  for  emergency 
situations  shall  be  developed  for  each 
workplace  where  there  is  a  possibility  of 
an  emergency.  Appropriate  portions  of 
the  plan  shall  be  implemented  in  the 
event  of  an  emergency, 

(iil  The  plan  shall  specifically  provide 
that  employees  engaged  in  correcting 
emergency  conditions  shall  be  equipped 
with  the  appropriate  personal  protective 
equipment  and  clothing  as  required  in 
paragraph  (j)  of  this  section  imtil  the 
emergency'  is  abated, 

(iii)  The  plan  shall  specifically  include 
provisions  for  alerting  and  evacua+ing 
affected  employees  as  well  as  the 
elements  prescribed  in  29  CFR  1910.38, 
"Employee  emergency  plans  and  fire 
prevention  plans." 

(2)  Alerting  employees.  Where  there  is 
the  possibihty  of  employee  exposure  to 
MD.A  due  to  an  emergency,  means  shall 
be  developed  to  promptly  alert 
employees  who  have  the  potential  to  be 
directly  exposed.  Affected  employees 
not  engaged  in  correcting  emergency 
conditions  shall  be  evacuated 
immediately  in  the  event  that  an 
emergency  octrurs.  Means  shall  also  be 
developed  for  alerting  other  employees 
who  may  be  exposed  as  a  result  of  the 
emergency, 

(f)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  ynaAe  from  breathing  zone  air 
samples  that  are  repmeatative  of  each 
em[^oyee's  ex^ouue  to  akbone  MDA 
over  an  eight  ^  hoar  petiod. 


Determination  of  employee  exposure  to 
the  STEL  shall  be  made  from  breathing 
zone  air  samples  collected  over  a  15 
minute  sampling  period. 

(ii)  Representative  employee  exposure 
shall  be  determined  on  the  basis  of  one 
or  more  samples  representing  full  shift 
exposure  for  each  shift  for  each  job 
classification  in  each  work  area  where 
exposure  to  MDA  may  occur. 

(iii)  Where  the  employer  can 
document  that  exposure  levels  are 
equivalent  for  similar  operations  in 
different  work  shifts,  the  employer  shall 
only  be  required  to  determine 
representative  employee  exposure  for 
that  operation  during  one  shift. 

(2)  Initial  monitoring.  Each  employer 
who  has  a  workplace  or  work  operation 
covered  by  this  standard  shall  perform 
initial  monitoring  to  determine 
accurately  the  airborne  concentrations 
of  MDA  to  which  employees  may  be 
exposed  except  where  the  employer 
relies  on  objective  or  historical  data  in 
lieu  of  the  results  obtained  from  initial 
monitoring  to  determine  employee 
exposure. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  (i)  If  the 
monitoring  required  by  paragraph  (f)(2) 
of  this  section  reveals  employee 
exposure  at  or  above  the  action  level, 
but  at  or  below  the  PELs,  the  employer 
shall  rnpeat  such  monitoring  for  each 
such  employee  at  least  every  six  (6) 
months, 

(ii)  If  the  m.onitoring  required  by 
paragraph  (f)(2]  of  this  section  reveals 
em.pioyee  exposure  abo\  e  the  PELs,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  :it  least  every 
three  (3)  months, 

(iii)  The  employer  mi^y  alter  the 
monitoring  s;l..  "lu'-  from  every  three 
months  to  evciy  six  months  for  any 
employee  for  whom  two  consecutive 
measurements  taken  at  least  7  days 
apart  indicate  that  the  employee 
exposure  has  decreased  to  below  the 
PELs  but  above  the  action  level. 

(4)  Termination  cf  monitoring,  (i)  If 
the  initial  monitoring  required  by 
paragraph  {f](2)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level,  the  em.ployer  may 
discontinue  the  monitoring  for  that 
employee,  except  as  othen%'ise  required 
by  paragraph  (f]i5)  of  this  section. 

(ii)  If  the  periodic  monitoring  required 
by  paragraph  (0(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
employer  may  discontinue  the 
monitoring  for  that  employee,  except  as 


otherwise  required  by  paragraph  (f)(5)  of 
this  section. 

(5)  Additional  monitoring.  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(0(2)  and  (0(3)  of  this  section  when 
thf  re  has  been  a  change  in  production 
process,  chemicals  present,  control 
equipment,  personnel,  or  work  practices 
which  may  result  in  new  or  additional 
exposures  to  MDA,  or  when  the 
employer  has  any  reason  to  suspect  a 
change  which  may  result  in  new  or 
additional  exposures. 

(6)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  MDA. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  standard,  notify 
each  employee  of  these  results,  in 
writing,  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
is  accessible  to  affected  employees. 

(ii)  The  written  notification  required 
by  paragraph  (f){7){i)  of  this  section 
shall  contain  the  corrective  action  being 
taken  by  the  employer  or  any  other 
protective  measures  which  have  been 
implemented  to  reduce  the  employee 
exposure  to  or  below  the  PELs, 
wherever  the  PELs  are  exceeded. 

(8)  Visual  monitoring.  The  empoyer 
shall  make  routine  inspections  of 
employee  dermal  areas  potentially 
exposed  to  MDA.  If  the  employer 
determines  that  the  employee  has  been 
exposed  to  NfDA,  the  employer  shall: 

(i)  Determine  the  source  of  exposure; 

(ii)  Implement  protective  measures  to 
correct  the  hazard;  and 

(iii)  Maintain  records  of  the  corrective 
actions  in  accordance  with  paragraph 
(n)  of  this  section. 

(g)  Regulated  areas — (1) 
Establishment — (i)  Airborne  exposures. 
The  em.ployer  shall  establish  regulated 
areas  where  the  potential  exists  for 
exposure  to  airborne  concentrations  of 
MDA  in  excess  of  the  permissible 
exposure  limits. 

(ii)  Dermal  exposures.  Where 
employees  are  engaged  in  the  handling, 
application,  or  use  of  non-airborne  MDA 
liquids  or  mixtures  the  employer  shall 
establish  those  work  areas  as  regulated 
areas. 

(2)  Demarcation.  Regulated  areas 
shall  be  demarcated  from  the  rest  of  the 
workplace  in  a  manner  that  minimizes 
the  number  of  persons  potentially 
exposed. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons. 


(4)  Personal  protective  equipment  and 
clothing.  Each  person  entering  a 
regulated  area  shall  be  supplied  with, 
and  required  to  use,  the  appropriate 
personal  protective  clothing  and 
equipment  in  accordance  with 
paragraphs  (h)  and  (i)  of  this  section. 

(5)  Prohibited  activities.  The  employer 
shall  ensure  that  employees  do  not  eat. 
drink,  smoke,  chew  tobacco  or  gum.  or 
apply  cosmetics  in  regulated  areas. 

(h)  Methods  of  compliance — (1) 
Engineering  controls  and  work  practices 
and  respirators,  (i)  The  employer  shall 
use  one  or  any  combination  of  the 
following  control  methods  to  achieve 
compliance  with  the  permissible 
exposure  limits  prescribed  by  paragraph 
(c)  of  this  section: 

(A)  Local  exhaust  ventilation 
equipped  with  HEPA  filler  dust 
collection  systems; 

(B)  General  ventilation  systems; 

(C)  Use  of  work  practices  or  other 
engineering  controls  such  as  isolation 
and  enclosure  that  the  Assistant 
Secretary  can  show  to  be  feasible, 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELs,  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  th;  use  of 
respiratory  protective  devices  which 
comply  with  the  requirements  of 
paragraph  (i)  of  this  section. 

(2)  Special  provisions.  For  workers 
engaged  in  spray  application  methods, 
respiratory  protection  must  be  used  in 
addition  to  feasible  engineering  controls 
and  work  practices  to  reduce  employee 
exposure  af  or  below  the  TWA  and  the 
STEL 

(3)  Prohibitions.  Compressed  air  shall 
not  be  used  to  remove  MDA.  unless  the 
compressed  air  is  used  in  conjunction 
with  an  enclosed  ventilation  system 
designed  to  capture  the  dust  cloud 
created  by  the  compressed  air. 

(4)  Employee  rotation.  The  employer 
shall  not  use  employee  rotation  as  a 
means  of  comphance  with  the  exposure 
limits  prescribed  in  paragraph  (c)  of  this 
section. 

(5)  Compliance  program,  (i)  The 
employer  shall  estabUsh  and  implement 
a  written  program  to  reduce  employee 
exposure  to  or  below  the  PELs  by  means 
of  engineering  and  work  practice 
controls,  as  required  by  paragraph  (i){l) 
of  this  section,  and  by  use  of  respiratory 
protection  where  permitted  under  this 
section. 

(ii)  Upon  request  this  written  program 
shall  be  furnished  for  examination  and 
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copying  t«  the  Assistant  Secretary,  the 
Director,  affected  eaiptoyees  and 
desi^iated  employee  representatives. 


Table  I  — flesPWATORv  Protection  fOR 

MDA 

. _, 


(i)  AproBS.  coveE^Us  or  other  full-body 
woiic  ciothtng: 
(ii)  Gloret,  head  coverii^s,  and  foot 
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(4)  Visual  examination,  (i)  The 
employer  shall  ensure  that  employees' 
work  clothing  is  examined  periodically 
for  rips  or  tears  that  may  occur  durino 


entrances  of  accessways  to  regulated 
areas  that  bear  the  foliowraji  legend: 

DANGER 


(ii)  The  employer  snail  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  all  information  and 

trflinino  mnlikrinla  rolarma  *n  iKa 
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copying  t«  the  Astistant  Secretary,  the 
Director,  affected  esiptoyeei  axul 
desi^iated  employee  representatives. 
The  emplayet  thall  review  such  plans  at 
least  once  every  12  Biontfai  in  order  to 
reflect  the  ciirrent  statas  of  the  program 

(i)  Retpimtory  protect  ion  (1)  General 
TTre  employer  shall  provide  respirators 
and  enfore  titat  they  are  used,  where 
required  by  this  section.  Respirator's 
shall  be  iised  in  the  following 
circumstances. 

(0  During  the  time  penod  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls: 

(ii)  In  work  operations  sacb  as 
maintenance  and  repair  activities  and 
spray  application  processes  for  which 
engineering  aiid  work  practice  controls 
are  not  feasiUe; 

(iii)  In  work  situations  where  feasible 
engineering  and  ¥N>rk  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  beiow  the  PHj;  and 

(iv)  In  emergencies. 

[2]  Respirator  selection,  (i)  Where 
respirators  are  required  or  allowed 
under  this  section,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirators  as 
specified  in  table  L  and  shall  assure  that 
the  employee  uses  the  respirator 
provided. 

(ii)  The  empioyer  shall  select 
respirators  from  araong  those  jointly 
approved  by  the  lyfine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Oocupatiooal  Safety  and 
Health  under  the  provisions  of  3C  CFR 
Part  11. 

(iii)  Any  employee  who  cannot  wear  a 
negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  positive 
pressure  respirator  or  any  supplied-air 
respirator  operated  in  the  continuous 
flow  or  pressure  demand  mode. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.144  (b).  (d).  (e).  and  (f). 

(4)  Respirator  use.  (i)  Where  air- 
piirifymg  respirators  (cartridge  or 
canister)  are  used,  the  employer  <5hall 
replace  the  air  purifying  eiement  as 
needed  to  maintain  the  effectiveness  of 
the  respirator  The  employer  shall 
ensure  that  each  cartridge  is  dated  a' 
the  beginiting  of  use. 

(ii)  Employees  ^s-ho  wear  respirators 
shall  be  allowed  to  leave  the  regulated 
area  to  readjust  the  facepiece  or  to  wash 
their  face  and  to  wipe  clean  the 
facepieces  on  their  respirators  in  order 
to  minimize  potential  skin  irritation 
associated  with  respirator  use. 


T*8L£  I  — HGSPIRATORV  PROTECTION  fOR 

MDA 
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'  High  Eflicieooy  Particulate  m  A»  fittar  (HEPA) 
means  1  h«er  mat  is  at  leasi  99  97  percent  efficient 
against  rnono-dnparvaO  partidas  o>  0  3  nrwcroraeters 
or  larger 
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(51  Rvsp-.mtor  fn  tenting  fi]  The 
pTiplnyer  sha'i  perform  and  record  the 
results  of  either  quantitative  or 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  annually  thereafter 
f(ir  each  employee  wearing  a  negative 
pressure  respirator  The  test  shall  be 
used  to  select  a  respirator  facepiece 
which  provides  the  reqtiired  protection 
as  prescribed  m  Table  1. 

(ii1  The  employer  s;iall  folliiw  the  test 
prutocdls  outlined  in  .^ppendix  E  of  this 
standdrd  for  whichever  type  of  Hi 
testing  the  employer  chooses 

[}]  Protective  work  clothing  and 
equipment — (1]  Provision  and  use. 
Where  the  likeLhood  for  dermal  contact 
or  eye  irritation  resulting  from  MDA 
exposure  exists,  the  employer  shall 
provide,  at  no  cost  to  the  employee,  and 
ensure  that  the  employee  uses, 
appropriate  protective  work  clothing 
and  equipment  which  prevent  contact 
with  MDA  such  as.  but  not  limited  to; 


(i)  Aproau.  coveralls  or  other  full-body 
woric  ciothtng: 
(ii)  Gloves,  head  coverii^s.  and  fool 

coverings;  and 
(iii)  F«ce  vhields.  dienical  goggles,  at 
(jv)  Other  appropriate  protective 

equipment  which  comply  with  \  T910.133 

of  this  part. 

(2)  Removal  and  storage,  (i)  The 
employer  shall  ensure  fliat  employees 
remove  MDA-cotitaminated  protective 
work  clothing  and  eqolpment  at  the  end 
of  the  work  rtiift  only  in  areas 
designated  as  decontamination  areas. 

(ii)  The  employer  shall  ensnre  that 
employees  remove  MDA-contamtnated 
protective  work  dothing  or  equipment 
before  eating,  drinking,  smokitig, 
chewing  gam  or  tobacco,  taking  breaks 
or  applying  cosmetics. 

(iii)  The  employer  shall  ensure  that  no 
employee  takes  MDA-contaminated 
work  clothing  or  equipment  out  of  the 
decontamination  areas,  except  those 
employees  authorized  to  do  so  for  the 
purpose  of  laundering,  maintenance,  or 
disposal. 

(iv)  MDA-contaminated  work  clothing 
or  equipment  shall  be  placed  and  stored 
and  tranaporied  in  sealed,  impermeable 
bags,  or  other  dosed  impermeable 
containers. 

(v)  Containers  of  MDA-contaminated 
protective  work  clothing  or  equipment 
which  are  to  be  taken  out  of 
decontamination  areas  or  the  workplace 
for  cleaoing.  maintenance,  or  disposal, 
shall  bear  labels  in  accordance  with 
S  1910.1200  of  this  part. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  provide  the  employee 
with  clean  protective  clothing  and 
equipmenL  The  en^)loyer  shall  ensure 
that  protective  work  dothing  or 
equipment  required  by  this  paragraph  is 
cleaned,  laundered,  repaired,  or 
replaced  at  intervals  appropriiile  to 
maintain  its  effectiveness. 

(ii)  The  employer  shall  prohibit  the 
removal  of  Ktt)A  from  protective  work 
clothing  or  equipment  by  blowing, 
shaking,  or  any  methods  which  allow 
MDA  to  re-enter  the  workplace. 

(iii)  The  employer  shall  ensure  that 
laundering  of  MDA-contaminated 
clothing  shall  be  done  so  as  to  prevent 
the  release  of  MDA  in  the  workplace. 

(iv)  Any  employer  who  gives  MDA- 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  to  prevent  the  release 
of  MDA. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  deans 
protective  clothing  or  equipment 
contaminated  with  MDA  of  the 
potentially  harmful  effects  of  exposure. 


(4)  Visual  examination,  (i)  The 
employer  shall  ensure  that  employees' 
work  clothing  is  examined  periodically 
for  rips  or  tears  that  may  occur  during 
performance  of  work. 

(ii)  When  rips  or  tears  are  detected, 
the  protective  equipment  or  dothing 
shall  be  repaired  and  replaced 
immediately, 

(k)  Hygi&ne  facilities  and  practices— 
(1)  General,  (i)  The  employer  shall 
provide  dean  change  areas  for 
employees  required  to  work  in  regulated 
areas  or  required  by  paragraph  (i}(l)  of 
this  section  to  wear  protective  dothing. 
Exception:  In  lieu  of  the  change  area 
requirement  spedHed  in  paragraph 
(k)(l)(i),  the  employer  may  jjcrmit 
employees  engaged  in  small  scale,  short 
duration  operations,  to  dean  their 
protective  clothing  or  dispose  of  the 
protective  dothing  before  such 
employees  leave  the  area  where  the 
work  was  performed. 

(ii)  Change  areas.  The  employer  shall 
ensure  that  change  areas  are  equipped 
with  separate  storage  facilities  for 
protective  rJf^hing  and  street  dothing. 
in  accordance  with  §  1910,141(e). 

(iii)  Equipment  area.  The  equipment 
area  shall  be  supplied  with 
impermeable,  labieled  bags  and 
containers  for  the  containment  and 
disposal  of  contaminated  protective 
clothing  and  equipment. 

(2)  Shower  area,  (i)  Shower  facilities 
shall  be  provided  which  comply  with  29 
CFR  1910.141(d)(3)  wherever  the 
possibility  of  employee  exposure  to 
airborne  levels  of  MDA  in  excess  of  the 
action  level 

(ii)  Where  the  employee  is  exposed 
only  to  non-airborne  liquid  mixtures 
containing  MDA.  the  employer  shall 
ensure  that  materials  spilled  on  the  ikin 
are  removed  as  soon  as  possible  by 
methods  which  do  not  facilitate  the 
dermal  absorption  of  MDA. 

(3)  Lunch  areas,  (i)  Whenever  food  or 
beverages  are  consumed  at  the 
workplace  and  employees  are  exposed 
to  MDA  the  employer  shall  provide 
lunch  areas  where  MDA  levels  are 
below  the  action  level  and  where  eating 
surfaces  are  free  of  MDA  accumulations. 

(ii)  The  employer  shall  ensure  that 
employees  wash  their  hands  and  faces 
with  soap  and  water  prior  to  eating, 
drinking,  smoking,  or  applying 
cosmetics. 

(iii)  The  employer  shall  ensure  that 
employees  do  not  enter  lunch  fadlities 
with  contaminated  protective  work 
clothing  or  equipment. 

(1)  Communication  of  hazards  to 
employees — (1)  Signs  and  labels:  (i)  The 
employer  shall  post  and  maintain  legible 
signs  demarcating  regulated  areas  and 


entrances  of  accessways  to  regulated 
areas  that  bear  the  following  legend. 

DA.\GER 

VfDA 

MAY  CAUSE  CA-NiCER 

LFVER  TOXl.V 

ALTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECnV?: 
CLOTHING  MAY  BE  REQUIRED  TO  BE 
WORN  IN  THIS  AREA 

(ii)  TTie  employer  shall  ensure  that 
labels  or  other  appropriate  forms  of 
warning  are  provided  for  conta!nen»  of 
MDA  within  the  workplace.  The  labels 
shall  comply  with  the  requirements  of  29 
CFR  1910.1200(0  and  shall  include  one 
of  the  following  legends: 

(A)  For  pure  MDA 

DANGER 
CONTAINS  MDA 
MAY  CAUSE  CANCER 
UVER  TOXIN 

(B)  For  mixtures  containing  MD.A 
DANGER 

CONTAINS  MDA 

CONTAINS  MATERIALS  WHICH  .MAY 
CAUSE  CANCER 

UVERTOXLN 

(2)  Material  safety  data  .sheets 
(MSDS).  Employers  shall  obtain  or 
develop,  and  shall  provide  access  to 
their  employees,  to  a  material  safety 
data  sheet  (MSDS)  for  MDA. 

(3)  Information  and  training,  [i]  The 
employer  shall  provide  employees  with 
information  and  training  on  MDA,  in 
accordance  with  29  CFR  1910.1 200fhl.  at 
the  time  of  initial  assignment  and  at 
least  annually  thereafter. 

(ii)  In  addition  to  the  information 
required  under  29  CFR  1910.1200.  the 
employer  shall; 

(A)  Provide  an  explanation  of  the 
contents  of  this  section,  including 
appendices  A  and  B,  and  indicate  to 
employees  where  a  copy  of  the  standard 
is  available. 

(B)  Describe  the  medical  surveillance 
program  required  under  paragraph  (nl  of 
this  sectiorL  and  explain  the  infornustion 
contained  in  Appendix  C,  and 

(C)  Describe  the  medical  removal 
provision  required  under  paragraph  (n) 
of  this  section. 

(4)  Acce.'ss  to  training  materials,  (i) 
The  employer  shall  make  readily 
available  to  all  affected  employees, 
without  cost,  all  written  matenalt 
relating  to  the  employee  training 
program,  induding  a  ccpy  of  this 
regulation. 


(ii)  The  employer  shall  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  all  information  and 
training  materials  relating  to  the 
employee  information  and  training 
program. 

(m)  Housekeeping.  (1)  All  surfaces 
shall  be  maintained  as  free  as 
practicable  of  visitnf  accumulations  of 
MDA. 

(2)  The  employer  shaD  institute  a 
program  for  detecting  MDA  (».*.«   -i     s, 
and  tiiskinrges.  induding  reguiai  \iiL.dJ 
inspections  of  ot)eraion9  involving 
liquid  or  solid  MDA 

(3)  All  leaks  shall  in  repaired  and 
liquid  or  ciust  BpiUs  ,;, leaned  up  promptly. 

14)  Surfac»'»  cont.iminHtPil  with  MDA 
ri..i\  not  be  cleaned  by  the  ijv-  i>' 
compressed  air. 

(5)  Shoveling,  dry  swet  pmR  and  other 
methods  of  dry  rle,in-up  of  MD^  '-i,;\  ^-e 
useii  whfTp  HEPA  Pltpr»'d  vaf  l'1!P!!:;« 
and/or  wet  cleaning  an»  not  feasible  or 
practical. 

(6)  Waste  disposal.  W,i-'r   ncrap, 
debris,  bags,  containen!,  pcmpmenf.  and 
dothmg  contammafpd  wi'h  \in.A  ^hflU 
be  collected  and  disposed  v'  tr  n 
manner  to  prevent  the  re  cnL'y  ci  SIU.\ 
into  the  workplace. 

(n)  .Medical  surveillance— {\)  General. 
(i)  The  employer  shall  make  available  a 
medical  surveillance  program  for 
employees  exposed  to  MDA 
accordingly 

(Aj  Fjnployetih  exposed  at  or  above 
the  action  level  for  30  or  more  days  per 
year: 

fBl  £jTipuivee,s  who  .b.i'.  e  the 
likelihood  of  drr  iia'  i  x pi. sure  for  more 
than  15  days  pe,^  yt  ur 

(C)  Employees  wbc  hdve  been 
exposed  to  an  emergency  situation:  and 

(D)  Employees  whom  the  employer 
has  reason  to  believe  are  being  dermally 
exposed  in  accordance  with  paragraph 
(g)(8)  of  this  section. 

(ii)  The  employer  shall  ensure  that  aU 
medical  examinatioot  and  procedures 
are  performed  by  or  under  ;r,i 
supervision  of  a  licenst  j  pi  isicit-  ti  a 
reasonable  tin.«'  anJ  ^u.ii  j  ,  and  provided 
without  cost  to  the  employee. 

(2)  Initial  examinations,  (i)  Within  60 
days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assigmnent.  the  employer  shall  provide 
each  employee  covered  by  pare  graph 
(n)(l)(i)  of  this  section  widi  a  medical 
examination  induding  the  following 
elements: 

(A)  A  detailed  history  which  indudes; 
[1]  past  work  exposure  to  MDA  or  any 
other  toxic  substances:  (2)  a  history  of 
drugs  filiuihoL  tobacco,  and  medication 
routinei)  t.iken  (duration  and  quantity): 
and  (J)  a  history  of  dermatitis,  chemical 
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skin  sensitization,  or  previous  hepatic 
disease, 

(B)  A  physicial  examination  which 
includes  all  routine  physicial 
examination  parameters,  skin 
examination,  and  examination  for  signs 
of  liver  disease. 

(C)  Laboratory  tests  including  liver 
function  tests  and  unnalysis. 

(D)  Additional  tests  as  neceasary  in 
the  opmion  of  the  physician, 

(ii)  No  initial  medical  examination  is 
required  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  the  requirements  of 
this  section  within  the  previous  six 
months  prior  to  the  effective  date  of  this 
standard  or  prior  to  the  date  of  mitial 
assignment. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  by  this  section  with  a  medical 
examination  at  least  annually  following 
the  initial  examination.  These  periodic 
examinations  shall  include  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  any  new 
exposure  to  potential  liver  toxins. 
changes  in  drug,  tobacco,  and  alcohol 
intake,  and  the  appearance  of  physical 
signs  relating  to  the  liver,  and  the  skin; 

(B)  The  appropriate  tests  and 
examinations  including  liver  function 
tests  and  skin  examinations; 

(C)  Appropriate  additional  tests  or 
examinations  as  deemed  necessary  by 
the  physician. 

(ii)  If  In  the  physician's  opinion  the 
results  of  liver  function  tests  indicate  an 
abnormality,  the  employee  shall  be 
removed  from  further  MDA  exposure  in 
accordance  with  paragraph  (o)(9)  of  this 
section.  Repeat  hver  function  tests  shall 
be  conducted  on  advice  of  the  physician 

(4)  Emergency  examinations.  If  the 
employer  determines  that  the  employee 
has  been  exposed  to  a  potentially 
hazardous  amount  of  MDA  in  an 
emergency  situation  under  paragraph  (d) 
of  this  section,  the  employer  shall 
provide  medical  examinations  in 
accordance  with  paragraph  (h)(3)  (i)  and 
(ii)  of  this  section.  If  the  results  of  liver 
function  testing  indicate  an  abnormality, 
the  employee  shall  be  removed  in 
accordance  with  paragraph  {o)(9)  of  this 
section.  Repeat  liver  function  tests  shall 
be  conducted  on  the  advice  of  the 
physician.  If  the  results  of  the  tests  are 
normal,  tests  must  be  repeated  two  to 
three  weeks  from  the  initial  testing.  If 
the  results  of  the  second  set  of  tests  are 
normal  and  on  the  advice  of  the 
physician,  no  additional  testing  is 
required. 

(5)  Additional  examinations.  Where 
the  employee  develops  signs  and 
symptoms  associated  with  exposure  to 
MDA.  the  employer  shall  provide  the 


employee  with  an  additional  medical 
examination  including  liver  function 
tests.  If  the  results  of  liver  function  tests 
indicate  an  abnormality,  the  employee 
shall  be  removed  in  accordance  with 
paragraph  (n)(9)  of  this  section.  Repeat 
liver  function  tests  shall  be  conducted 
on  the  advice  of  the  physician.  If  the 
results  of  the  tests  are  normal,  tests 
must  be  repeated  two  to  three  weeks 
from  the  initial  testing.  If  the  results  of 
the  second  set  of  tests  are  normal  and 
on  the  advice  of  the  physician,  no 
additional  testing  is  required. 

(6)  Multiple  physiciav.  review 
mechanism,  (i)  If  the  employer  selects 
the  initial  physician  who  conducts  any 
medical  examination  or  consultation 
provided  to  an  employee  under  this 
section,  and  the  employee  has  signs  or 
3>'mptom3  which  could  include  an 
abnormal  liver  function  test,  and  the 
employee  disagrees  with  the  opinion  of 
the  examining  physician,  and  this 
opinion  could  affect  the  employee's  job 
status,  he  may  designate  a  mutually 
acceptable  internist  as  a  second 
physiciaa  accordingly: 

(A)  To  review  any  findings, 
determinations  or  recommendations  of 
the  initial  physician;  and 

(B)  To  conduct  such  examinations, 
consultations,  and  laboratory  tests  as 
the  second  physician  deems  necessary 
to  facilitate  this  review. 

(ii)  The  employer  shall  promptly  notify 
an  employee  of  the  right  to  seek  a 
second  medical  opinion  after  each 
occasion  that  an  initial  physician 
conducts  a  medical  examination  or 
consultation  pursuant  to  this  section. 
The  employer  may  condition  its 
participation  in,  and  payment  for,  the 
multiple  physician  review  mechanism 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
the  foregoir.R  notification,  or  receipt  of 
the  initial  physician's  wntten  opinion. 
whichever  is  later: 

(A)  The  employee  informing  the 
employer  that  he  or  she  intends  to  seek 
a  second  medical  opinion,  and 

(B)  The  employee  initiating  steps  to 
make  an  appointment  with  a  second 
physician. 

(ill)  If  the  findings,  determinations,  or 
rerommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
employee  .shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
any  disagreement. 

{ivj  If  the  two  physicians  have  been 
unable  to  quickly  resolve  their 
disagreement,  then  the  employer  and  the 
employee  through  their  respective 
physicians  shall  designate  a  third 
physician: 


(A)  To  review  any  findings, 
determinations,  or  recommendations  of 
the  prior  physicians;  and 

(B)  To  conduct  such  examinations. 
consultations,  laboratory  tests,  and 
discussions  with  the  prior  physicians  as 
the  third  physician  deems  necessary  to 
resolve  the  disagreement  of  the  prior 
physicians. 

(v)  The  employer  shall  act  consistent 
with  the  findings,  determinations,  and 
recommendations  of  the  second 
physician,  unless  the  employer  and  the 
employee  reach  a  mutually  acceptable 
agreement. 

(7)  Information  provided  to  the 
examining  physician,  (i)  The  employer 
shall  provide  the  following  information 
to  the  examining  physician: 

(A)  A  copy  of  this  regulation  and  its 
appendices; 

(B)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  potential  exposure  to  MDA; 

(C)  The  employee's  current  actual  or 
representative  MDA  exposure  level; 

(D)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used; 
and 

(E)  Information  from  previous 
employment  related  medical 
examinations  of  the  affected  employee, 

(ii)  The  employer  shall  provide  the 
foregoing  information  to  a  second 
physician  under  this  section  upon 
request  either  by  the  second  physician, 
or  by  the  employee, 

(8)  Physician 's  written  opinion,  (i)  For 
each  examination  under  this  section,  the 
employer  shall  obtain,  and  provide  the 
employee  with  a  copy  of.  the  examining 
physician's  written  opinion  within  15 
days  of  its  receipt.  The  written  opinion 
shall  include  the  following: 

(A)  The  occupationally  pertinent 
results  of  the  medical  examination  and 
tests; 

(B)  The  physician's  opinion 
concerning  whether  the  employee  has 
any  detected  medical  conditions  which 
would  place  the  employee  at  increased 
risk  of  material  impairment  of  health 
from  exposure  to  MDA; 

(C)  The  physician's  recommended 
limitations  upon  the  employee's 
exposure  to  MDA  or  upon  the 
employee's  use  of  protective  clothing  or 
equipment  and  respirators. 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
MDA  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposures. 


(9)  Medical  removal — (i)  Temporary 
medical  removal  of  an  employee — (A) 
Temporary  removal  resulting  from 
occupational  exposure.  The  employee 

shall  be  removed  from  exposure  to  MD.A 
following  an  initial  examination 
(paragraph  (n)(2)).  periodic  exammatiun 
(paragraph  (n)(3)),  an  additional 
examination  (paragraph  (n)(5)),  or  an 
emergency  situation  (paragraph  (ej] 
accordingly: 

[1]  When  the  employee  exhibits  signs 
and/or  symptoms  indicabve  of  acute 
exposure  to  MDA,  the  employer  shall 
remove  the  employee  from  exposure  to 
MDA  and  provide  the  employee  with 
medical  surveillance  in  accordance  with 
paragraph  (o)(5)  of  this  section.  Liver 
function  tests  and  physical 
examinations  shall  be  provided  m 
accordance  with  the  provisions  set  forth 
in  the  medical  surveillance  paragraphs 
(n)  (2)  through  (5)  of  this  section. 

[2]  When  the  examining  physician 
determ.ines  that  an  employee's  ahnurnial 
liver  function  tests  are  not  associated 
with  MDA  exposure  but  that  the 
abnormalities  may  be  exacerba'ed  as  a 
result  of  occupational  exposure  to  MDA. 

(B)  Temporary  removal  due  to  a  final 
medico!  determination.  [1]  The 
employer  shall  remove  an  employee 
from  work  having  an  exposure  to  MD.-\ 
at  or  above  the  action  level  or  where  the 
potential  for  dermal  exposure  exists  on 
each  occasion  that  a  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  that 
the  employee  has  a  detected  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  impairment  tn 
health  from  exposure  to  MDA, 

[2]  For  the  purposes  of  this  section, 
the  phrase  "final  medical 
determination"  shall  mean  the  outcome 
of  the  physician  review  mechanism  or 
alternate  medical  determination 
mechanism  used  pursuant  to  the  medical 
surveillance  provisions  of  this  section. 

[3]  Where  a  final  medical 
determination  results  in  any 
recommended  special  protective 
meas'jres  for  an  emnlovee.  or  limitations 
on  an  employees  expc^nre  to  MDA,  the 
employer  shall  im.plement  and  act 
consistent  with  the  recommendation. 

fii)  Rotum  of  the  employee  to  former 
job  status.  (A)  The  employer  shall  return 
an  employee  to  his  or  her  former  job 
status: 

[1]  When  the  employee  no  longer 
shows  signs  or  symptoms  of  exposure  tn 
MDA,  or  upon  the  advice  of  the 
phy,?ician. 

(2)  When  a  subsequent  final  medical 
determination  results  in  a  medicil 
finding,  determination,  or  opinion  that 
the  employee  no  longer  has  a  detected 
medical  condition  which  places  the 


employee  at  increased  risk  of  material 
impairment  to  health  from  exposure  to 
MDA. 

(B)  For  the  purposes  of  this  section, 
the  requirement  that  an  employer  return 
an  employee  to  hts  or  her  farmer  job 
''tatus  IS  not  intended  to  expand  upon  or 
restrirt  any  nghts  an  employee  has  or 
would  have  had.  absent  temporary 
medical  removal,  to  a  .•tpecific  job 
classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement. 

(iii)  Removal  of  other  employee 
special  protective  measure  or 
limitations.  The  employer  shall  remove 
any  limitations  placed  on  an  em.ployee 
or  end  any  special  protective  measures 
provided  to  an  employee  pursuant  to  a 
final  medical  determination  when  a 
subsequent  final  medical  determination 
indicates  that  the  limitations  or  special 
protective  measures  are  no  longer 
necessary, 

i  .v  J  Empioyer  opfon.'  pending  a  final 
medical detf-rrr.inatinn.  Where  the 
physician  review  mechanism,  or 
alternate  medical  determination 
mechanism  used  pursuant  to  the  medical 
surveillance  provisions  of  this  secbon, 
has  not  yet  resulted  in  a  final  medical 
determir.atiun  wuh  respect  to  an 
employee,  the  employer  shall  act  as 

follows: 

(A)  Removal.  The  employer  may 
remove  the  employee  from  exposure  to 
MDA,  provide  special  protective 
measures  to  the  employee,  or  place 
limitations  upon  the  employee, 
consistent  with  the  medical  findings, 
determinations,  or  rpi.;ommendation8  of 
the  physician  who  has  reviewed  the 
employee's  health  status, 

(B)  Return.  The  employ  er  nay  return 
the  employee  to  his  or  her  former  job 
status,  and  end  any  special  protective 
measures  provided  to  the  employee, 
consistent  with  the  medical  findings, 
determinations,  or  recommendations  of 
any  of  the  physicians  who  have 
reviewed  the  employee  s  health  status, 
with  two  exceptions: 

[1]  If  the  ini'ial  removal,  special 
protection,  or  limitation  of  the  employee 
resulted  from  a  final  medical 
determination  which  differed  from  the 
findings,  determinations,  or 
recommendations  of  the  initial  physician 
or 

[2]  The  empli)yee  has  been  on  removal 
status  for  the  preceding  six  months  as  a 
result  of  exposure  to  MDA,  then  the 
employer  shall  await  a  final  medical 
determination. 

(v)  Medical  removal  protection 
benefits — (A)  Provisions  of  medical 
removal  protection  benefits.  The 
employer  shall  provide  to  an  employee 
up  to  six  (6)  months  of  medical  removal 


protection  benefits  on  each  occasion 
that  an  employee  is  removed  from 
exposure  to  MDA  or  otherwise  limited 
pursuant  to  this  section. 

(B)  Definition  of  medical  removal 
protection  benefits.  For  the  purposes  of 
this  section,  the  requirement  that  an 
employer  provide  medical  removal 
protection  benefits  means  that  the 
employer  shall  maintain  the  earnings, 
seniority,  and  other  employment  rights 
and  benefits  of  an  employee  as  though 
the  employee  had  not  been  removed 
from  normal  exposure  to  MDA  or 
otherwis.  limited. 

(C)  Follow-up  medical  surveillance 
during  the  period  of  employee  removal 
or  limitations.  During  the  period  of  time 
that  an  employee  is  removed  from 
normal  exposure  to  MDA  or  otherwise 
limited,  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employee's 
participation  in  follow-up  medical 
surveillance  made  available  pursuant  to 
this  section. 

(D)  Workers '  compensation  claims.  If 
a  removed  employee  files  a  claim  for 
workers'  compensation  payments  for  a 
MDA-relafed  disability,  then  the 
employer  shall  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim.  To  the 
extent  that  an  award  is  made  to  the 
employee  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
medical  removal  protection  obligation 
shall  be  reduced  by  such  amount.  The 
employer  shall  receive  no  credit  for 
workers'  compensation  payments 
received  by  the  employee  for  treatment- 
related  expenses. 

(E)  Other  credits.  The  employer's 
obligation  to  provide  medical  removal 
protection  benefits  to  a  removed 
employee  shall  be  reduced  to  the  extent 
that  the  employee  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly  or  employer-funded 
compensation  program,  or  receives 
income  from  employment  with  any 
employer  made  possible  by  virtue  of  the 
employee's  removal. 

(F)  Employees  who  do  not  recover 
within  the  6  months  of  removal.  The 
employer  shall  take  the  following 
measures  with  respect  to  any  employee 
removed  from  exposure  to  MDA; 

[1]  The  employer  shall  make  available 
to  the  employee  a  medical  examination 
pursuant  to  this  section  to  obtain  a  final 
medical  determination  with  respect  to 
the  employee; 

[2)  The  employer  shall  assure  that  the 
final  medical  determination  obtained 
indicates  whether  or  not  the  employee 
may  be  returned  to  his  or  her  former  job 
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status,  and,  if  not,  what  steps  should  be 
taken  to  protect  the  employee's  health, 
f.?l  Where  the  final  medical 


(iii)  The  em.ployer  shall  maintain  this 
record  for  the  duration  of  the  employer's 

reliance  upon  such  objective  data. 


to  affected  employees,  former 
employees,  designated  representatives, 
and  the  Assistant  Secretary,  in 
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(3)  Emergency  plans  required  by 
paragraph  (e)  of  this  section  shall  be 
provided  and  available  for  insnection 


3.  Reporting  signs  and  svinptons:  You 
should  inform  your  empioyer  if  you  develop 
any  sijins  or  symptoms  which  you  suspect  are 


C.  Breathing 
If  you  or  any  other  person  breathes  io  laige 


,.  — r  k  #r\  A .«  aI.  -  . 
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status,  and.  if  not.  what  steps  should  be 
taken  to  protect  the  employee's  health; 

(J)  Where  the  Final  medical 
determination  has  not  yet  been 
obtained,  or  once  obtained  indicates 
that  the  employee  may  not  yet  be 
returned  to  his  or  her  former  job  status, 
the  employer  shall  continue  to  provide 
medical  removal  protection  benefits  to 
the  employee  until  either  the  employee 
IS  returned  to  former  job  status,  or  a 
final  medical  determination  is  made  thdt 
the  employee  is  incapable  of  ever  safely 
returning  to  his  or  her  former  job  status; 
and 

[4]  Where  the  employer  acts  pursuant 
to  a  final  medical  determination  which 
permits  the  return  of  the  employee  to  his 
or  her  former  job  status  despite  what 
would  otherwise  to  be  an  unacceptable 
liver  function  test,  later  questions 
concerning  removing  the  employee 
again  shall  be  decided  by  a  final 
medical  determination.  The  employer 
need  not  automatically  remove  such  an 
employee  pursuant  to  the  MDA  removal 
criteria  provided  by  this  section. 

(vi)  Voluntary  removal  or  restnctii^n 
of  an  employee.  Where  an  employer, 
although  not  required  by  this  section  to 
do  so.  removes  an  employee  from 
exposure  to  MDA  or  otherwise  places 
limitations  on  an  employee  due  to  the 
effects  of  MDA  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  medical  removai 
protection  benefits  to  the  employee 
equal  to  that  required  by  paragraph 
(o)(9)(v]  of  this  section. 

(o)  Recordkeeping— [1]  Objective  data 
for  exempted  operations.  [\]  Where  the 
employer  has  relied  on  objective  data 
that  demonstrate  that  products  made 
from  or  containing  MDA  are  not  capable 
of  releasing  MDA  or  do  not  present  a 
dermal  exposure  problem  under  the 
expected  conditions  of  processing,  use. 
or  handling  to  exempt  such  operations 
from  the  initial  monitoring  requirements 
under  paragraph  (f)(2)  of  this  section, 
the  employer  shall  establish  and 
maintain  an  accurate  record  of  objectiv  e 
data  reasonably  relied  upon  in  support 
of  the  exemption. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  produce  qualifying  for 
exemption; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MDA: 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 


(lu)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data, 

[2j  The  employer  may  utilize  the 
services  of  competent  organizations 
such  as  industr>'  trade  associations  and 
employee  associations  to  maintain  the 
records  required  in  this  section. 

(3)  Exposure  measurements,  (i)  The 
employer  shall  keep  an  accurate  record 
of  all  measurements  taken  to  monitor 
employee  exposure  to  MD.-\. 

(n)  this  record  shall  include  at  least 
the  following  information; 

(A)  The  date  of  measurement; 

(B)  TTie  operation  involving  exposure 
to  MDA; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  protective  devices  worn,  if 
any:  and 

(F)  Name,  social  security  number,  and 
exposure  of  the  employees  whose 
exposures  are  represented. 

(ill)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(4)  Medical  sur\-eillance.  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  (nj  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(n)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  medical 
examination  results,  including  the 
medical  history,  questionnaire 
responses,  results  of  any  tests,  and 
physician's  recommendations. 

(C)  Physician's  written  opinions: 

(D)  Any  employee  medical  complaints 
related  to  exposure  to  MDA:  and 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (n)  of  this  section. 

(in)  The  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 

(5)  Training  records.  The  employer 
shall  maintain  all  employee  training 
records  for  one  (1)  year  beyond  the  last 
date  of  employment. 

(6)  .■\\,-a! lability  (i)  The  employer. 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request,  shall 
make  any  exposure  records  required  by 
paragraphs  (f)  and  (o)  of  this  section 
available  for  examination  and  copying 


to  affected  employees,  former 
employees,  designated  representatives, 
and  the  Assistant  Secretary,  in 
accordance  with  29  CFR  1910.20(a)-(e) 
and  (g)-{i). 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraphs  (n)  and  (o)  of 
this  section  available  for  examination 
and  copying  to  the  subject  employee, 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1910.20. 

(7)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  forth  in  29  CFR  1910.20(h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  and,  upon 
request,  transmit  them  to  the  Director. 

(p)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  observe  the  measuring  or 
monitoring  of  employee  exposure  to 
MDA  conducted  pursuant  to  paragraph 
(f)  of  this  section. 

(2)  Observation  procedures.  When 
observation  of  the  measuring  or 
monitoring  of  employee  exposure  to 
MDA  requires  entry  into  areas  where 
the  use  of  protective  clothing  and 
equipment  or  respirators  is  required,  the 
employer  shall  provide  the  observer 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respirators,  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(q)  Effective  date.  This  standard  shall 
become  effective  [insert  date  30  days 
after  publication  of  the  final  rule]. 

(r)  Appendices.  The  information 
contained  in  the  appendices  to  this 
section  is  not  intended  by  itself,  to 
create  any  additional  obligations  not 
otherwise  imposed  by  this  standard  nor 
detract  from  any  existing  obligation, 

(s)  Startup  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows; 

(1)  Initial  monitoring  under  paragraph 
(f)(2)  of  this  section  shall  be  completed 
as  soon  as  possible  but  not  later  than  90 
days  from  the  effective  date. 

(2)  Medical  examinations  under 
paragraph  (n)  of  this  section  shall  be 
completed  as  soon  as  possible  but  no 
later  than  60  days  from  the  effective 
date. 


(3)  Emergency  plans  required  by 
paragraph  (e)  of  this  section  shall  be 
provided  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 

(4)  Initial  training  and  education  shall 
be  completed  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 

(5)  Hygiene  and  lunchroom  facilities 
under  paragraph  (k)  of  this  section  shall 
be  in  operation  as  soon  a  possible  but 
no  later  than  1  year  from  the  effective 
date. 

(6)  Respiratory  Protection  required  by 
paragraph  (i)  of  this  section  shall  be 
provided  as  soon  as  possible  but  no 
later  than  30  days  from  the  effective 
date. 

(7)  Written  compliance  plans  required 
by  paragraph  (h)(5)  of  this  section  shall 
be  completed  and  available  for 
inspection  and  copying  as  soon  as 
possible  but  no  later  than  30  days  from 
the  effective  date. 

(8)  The  permissible  exposure  limits  in 
paragraph  (c)  of  this  section  shall 
become  effective  90  days  from  the 
effective  date. 

(9)  Engineering  controls  needed  to 
achieve  the  PELs  must  be  in  place  one 
year  from  the  effective  date. 

(10)  Personal  protective  clothing 
required  by  paragraph  (jj  of  this  section 
shall  be  available  30  days  from  the 
effective  date. 

.^ppendix  A  to  §  1925.60— Substance  Data 
Sheet,  for  4-4  -Mefhylenedianiiine 

/,  Substance  Identification 

A.  Substance:  Methylenedi.iniline  (MDA| 

B.  Permissible  Exposure: 

1.  Airborne:  Ten  parts  per  billion  parts  of 
air  (10  ppb),  time- weighted  average  (TWA) 
for  an  8-hour  workday  and  a.n  action  level  of 
five  parts  per  billion  parts  of  air  (5  ppb). 

2.  Dermal:  Eye  contact  and  skii  rontact 
with  MDA  are  not  permitted 

C.  Appearance  and  odor  White  to  tan 
solid:  amine  odor. 

//  Health  Hazard  Duiu 

A.  Ways  in  which  MDA  affects  your 
health.  MDA  can  affect  your  health  if  you 
inhdle  it,  or  if  it  comes  in  contact  with  your 
skin  or  eyes.  MDA  is  also  harmful  if  you 
happen  to  swallow  it.  Do  not  get  MDA  in 
eyes,  on  skin,  or  on  clothing. 

B.  Effects  of  overexposure.  1.  Short-term 
(acute)  overexposure:  Overexposure  to  MDA 
produce  fever,  chills,  loss  of  appetite, 
vomiting,  jaundice.  Contact  may  irritate  skin. 
eyes  and  mucous  membranes.  Sensitiz.ition 
may  occur. 

2.  Long-term  (chronic)  exposure:  Repeated 
or  prolonged  exposure  to  MDA.  even  at 
relatively  low  concentrations,  may  cause 
cancer.  In  addition,  damage  to  the  liver 
kidneys,  blood,  and  spleen  may  occur  with 
long-term  exposure. 


3.  Reporting  signs  and  symptoms:  You 
should  inform  your  employer  if  you  develop 
any  signs  or  symptoms  which  you  suspect  are 
caused  by  exposure  to  MDA  including  yellow 

staining  of  the  skin. 

///.  Protective  Clothing  and  Equipment 

A.  Respirators 

Respirators  are  required  for  those 
operations  in  which  engineering  controls  or 
work  practice  controls  are  not  adequate  or 
feasible  to  reduce  exposure  to  the  permissible 
limit.  If  respirators  are  worn,  they  must  have 
the  joint  Mine  Safety  and  Health 
Administration  and  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
seal  of  approval,  and  cartridges  or  canisters 
must  be  replaced  as  necessary  to  maintain 
the  effectiveness  of  the  respirator.  If  you 
experience  difficulty  breathing  while  wearing 
a  respirator,  you  may  request  a  positive 
pressure  respirator  from  your  employer.  You 
must  be  thoroughly  trained  to  use  the 
assigned  respirator,  and  the  training  will  be 
provided  by  your  employer. 

MDA  does  not  have  a  detectable  odor 
except  at  levels  well  above  the  permissible 
exposure  limits.  Do  not  depend  on  odor  to 
warn  you  when  a  respirator  canister  is 
exhausted.  If  you  can  smell  MDA  while 
wearing  a  respirator,  proceed  immediately  to 
fresh  air.  If  you  experience  difficulty 
breathing  while  wearing  a  respirator,  tell 
your  employer. 

B.  Protective  Clothing 

You  may  be  required  to  wear  coveralls, 
aprons,  gloves,  face  shields,  or  other 
appropriate  protective  clothing  to  prevent 
skin  contact  with  MDA.  Where  protective 
clothing  is  required,  your  employer  is 
required  to  provide  clean  garments  to  you.  as 
necessary,  to  assure  that  tfie  clothing  protects 
you  adequately.  Replace  or  repair  impervious 
clothing  that  has  developed  leaks. 

MDA  .should  ne\  er  be  allowed  to  remain 
on  the  skin.  Clothing  and  shoes  which  are  not 
impervious  to  MDA  should  not  be  allowed  to 
become  contaminated  with  MD.A.  and  if  they 
do.  the  clothing  and  shoes  should  be 
promptly  removed  and  decontaminated.  The 
clothing  should  be  laundered  to  remove  MDA 
or  discarded.  Once  MD.A  penetrates  shoes  or 
other  leather  articles,  they  should  not  be 
worn  again. 

C.  Eye  Protection 

You  must  wear  splashproof  safety  goggles 
in  areas  where  liquid  MDA  may  contact  your 
eyes.  Contact  lenses  should  not  be  worn  in 
areas  wher°  eye  contact  with  MDA  can 
occur  In  addition,  you  must  wear  a  face 
shield  if  your  face  could  be  splashed  with 
MDA  liquid. 

TV.  Emergency  and  First  Aid  Procedures 

A.  Eye  and  Face  Exposure 

If  MDA  is  splashed  into  the  eyes,  wash  the 
eyes  for  at  least  IS  minutes.  See  a  doctor  as 
soon  as  possible. 

B.  Skin  Ebcposure 

If  MD.A  is  spilled  on  your  clothing  or  skin. 
remove  the  contaminated  clothing  and  wash 
the  exposed  skin  with  large  amounts  of  soap 
and  water  immediately.  Wash  contaminated 
clothing  before  you  wear  it  again. 


C.  Breathing 

If  you  or  any  other  person  breathes  in  lai]ge 
amounts  of  MDA.  get  the  exposed  person  to 
fresh  air  at  once.  Apply  artificial  respiration 
if  breathing  has  stopped.  Call  for  medical 
assistance  or  a  doctor  as  soon  as  possible. 
Never  enter  any  vessel  or  confined  space 
where  the  MDA  concentration  might  be  high 
without  proper  safety  equipment  and  at  least 
one  other  person  present  who  will  slay 
outside.  A  life  line  should  be  used. 

D.  Swallowing 

If  MDA  has  been  swallowed  and  the 
patient  is  conscious,  do  not  induce  vomiting. 
Call  for  medical  assistance  or  a  doctor 
immediately. 

V.  Medical  Requirements 

If  you  are  exposed  to  MDA  at  a 
concentration  at  or  above  the  action  level  for 
more  than  30  days  per  year,  or  exposed  to 
liquid  mixtures  more  than  15  days  per  year, 
your  employer  is  required  to  provide  a 
medical  examination,  including  a  medical 
history  and  laboratory  tests,  within  60  days 
of  the  effective  date  of  this  standard  and 
annually  thereafter.  These  tests  shall  be 
provided  without  cost  to  you.  In  addition,  if 
you  are  accidentally  exposed  to  MD,^  (eithet 
by  Lngestion.  inhalation,  or  skin/eye  conlacl) 
under  conditions  k.nown  or  suspected  to 
constitute  toxic  exposure  to  MDA  your 
employer  is  required  to  make  special 
examinations  and  tests  available  to  you. 

VI.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  MDA  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
ob8er\-e  the  steps  taken  in  the  measurement 
procedure  and  to  record  the  results  obtained 
When  the  monitoring  procedure  is  taking 
place  in  an  area  where  respirators  or 
personal  protective  clothing  and  equipment 
are  required  to  be  worn,  you  and  your 
representative  must  also  t>e  provided  with, 
and  must  wear,  the  protective  clothing  and 
equipment. 

VII.  Access  to  Records 

You  or  your  representative  are  entitled  to 
see  the  records  of  measurements  of  your 
exposure  to  MDA  upon  written  request  to 
your  employer.  Your  medical  examination 
records  can  be  furnished  to  your  physician  or 
designated  representative  upon  request  by 
you  to  your  employer. 

VIII.  Precautions  for  Safe  Use.  Handling  and 
Storage 

A.  Material  is  Combustible 

Avoid  strong  acids  and  their  anhydndes. 
Avoid  strong  oxidants.  Consult  supervisor  for 
disposal  requirements. 

B.  Emergency  Clean-up 

Wear  self-contained  breathing  apparatus 
and  fully  clothe  the  body  in  the  appropriate 
personal  protective  clothing  and  equipment. 
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Appendix  B  to  S  1926.60 — Subntanr* 
Technical  Guideline*,  MDA 

/  IdenUfication 
A.  SubtUnce  IdentifiM'nn 
\.  Sy-nonyma:  CAS  No  101-77-9  4.4  - 
methftenediuTuliae;  4.4  methy!en<»bi»aniline 
methyteaedianillne;  dianitiriorr.e'.ha.nc 
2.  Formula:  Ci  »Hi«Ns 

l!  Pfiysical  Data 

1  Appearance  and  Oc.yr  White  to  tan 
solid,  amine  odor 
2,  Molecular  Weight.  198  2fl 

3  Boihng  Powt:  «8-3ee  degrees  C  .jt  "W 
min  Hg. 

4.  MelUag  PoinL  88-83  degrees  C  !  190-100 
degree*  F] 

5.  Vapor  Pressure  9  m.iiHg  at  232  degrees 
C. 

6.  Evaporaiion  Rale  fr^b'j.'y.'  aceicie  =  IJ: 
Negligible. 

7.  Vapor  Density  (Air  -  Ij  Not  Applicable. 

8.  Volatile  Fraction  by  Weight.  Negligible 

9.  Specific  Gravity  fWcter  =  //'Slight 

10.  Heat  of  Combustion:  -  8  40  kcal  'g 

11.  Solubility  in  Water  Slightly  soluble  m 
cold  water,  very  scrable  in  alcohol,  benzere, 
ether,  and  marry  orjtenic  solvents 

///  Fin.  Explosiofi.  ant'  Reactivity  Hazard 
Data 

1  Flaah  Point  190  degrees  C  374  degrees 
F]  SetaQatb  cloaed  cup 

2.  Flash  Point  226  degrees  C  '43')  degrees 
n  Cleveland  0[>ec  cup. 

3.  ExtjngLushing  Media  Wate.'  ip.'-ay;  Dr> 
Chemical;  Carbon  dioxide 

4.  Special  Fire  Fighting  Prx>ci'durf:s  \Aear 
self-contiuned  breathing  appara'js  nr.:\ 
protective  ciolhuig  to  prvvent  con'dut  wi!h 
skin  and  eyes 

5  Unusual  Fire  and  Explosion  Hazards: 
Fire  or  excessive  heat  may  cause  production 
of  hazardous  decomposition  products. 

IV  Reactivity  Data 

\  Stability  5iabUi. 

2.  Incompatibility  Strons  oxuiirf  rs 

3.  Hazardous  DecowposJ. on  Products  As 
with  any  other  organic  matenai,  comnustior 
rray  produce  carbon  monoxiae  Oxides  of 
n.lrugen  may  also  be  present 

4  flizardoiis  Poiymeruut.on.  U  ill  not 
OTur 

V  SpiU  and  Leak  Procedures 

1,  Sweep  material  onto  paper  and  place  in 
fiber  carton, 

2.  Package  appropriati-ly  for  sa'f  feed  to  an 
incinerator  or  dissolve  in  r.orr.pa';'jle  waste 
solvents  pnor  to  incineration 

3  Dispose  of  m  an  approved  mcmera'or 
equipped  with  afterburner  and  scrubber  or 
contract  with  licensed  chetnical  waste 
disposal  service 

4  Discharge  treatment  or  du^posai  may  he 
subiect  to  federal,  stale  or  local  laws 

3  Wear  appfoprvate  personal  protective 
equjpmenL 

VI  Special  Storage  and  Handling 
Precautions 

A,  High  expoaure  to  MDA  can  occtir  when 
transferring  the  substance  from  one  container 
to  another.  Such  operations  should  be  well 


ventiUted  and  good  war\'  practices  must  be 
established  to  avoid  spiiJA 

B  Kire  MDA  is  a  solid  with  a  low  vapor 
presaure  Gnndi.ag  ot  heaiing  opera'ions 
increase  the  potential  for  exposure 

C.  Store  away  from  oxidizing  materials. 

D.  Employers  shall  advise  employees  of  all 
nreas  and  operations  where  exposure  to 
MDA  could  occur 

VII  Housekeeping  and  Hvgiene  Facilities 

A.  The  workplace  should  be  kept  clean. 
orderly,  and  in  n  sanitary  cordition. 

Tlie  employer  ahould  institute  a  leak  and 
spill  detection  p-'igram  for  operations 
involving  MD.\  m  order  tn  detect  sources  of 
fiisitive  MDA  ptTiiSsions 

B  ,^dequate  washing  facilities  w, ;h  hot  and 
cold  water  are  tci  be  provided  and  mdiniamed 
in  a  s.iiiitary  condition  S,.ii!rfblp  'Jfc.in.sing 
agents  should  al.^o  be  provided  '.i  as.iure  the 
effective  remiivnl   if  MD,-^  from  the  skin, 

Vlfl.  Common  Operations 

Common  operations  in  which  expi)sure  to 
S'D.A    s  liKeiy  to  occur  include  the  following: 
Ma-ii.facturt'  of  MUA,  Manufacture  nf 
Mc'hylene  dnsfxryanate  Curing  agent  for 
ep'/W  -esm  smir'urps;  V\'-re  co;:ting 
Lipi-'r^i',  ms'  a"d  filament  windma 

Appendix  C  to  \  I S2«.60— Medical 
Surveillance  Guideline*  for  MDA 

/.  Route  of  Entry 

Inhalation:  skin  absorption;  ingestion.  MDA 
can  be  inhaled,  absorbed  through  the  skin,  or 
ingested. 

//.  Toxicology 

MDA  it  a  uisped  carcinogen  in  humans 
There  are  several  reports  of  liver  disease  in 
humans  and  animal*  resulting  firom  acute 
exposure  to  MDA.  A  well  documented  case 
of  an  acute  cardiomyopathy  secondary  to 
exposure  to  MDA  is  on  recotd.  Numerous 
human  caaes  of  hepatitis  seooadary  to  MDA 
are  known.  Upon  direct  contact  MD.A  may 
also  canae  danNtga  to  the  eyes.  Dermatitis 
and  skin  seaaitization  have  been  observed. 

Almost  aH  fonna  of  acute  eirvironmental 
^'patic  injury  ialMBHHMbivolve  the  hepatic 
pcirpnchyma  and  produce  hepatocellular 
jaundice.  This  agent  prodaces  intrahepatic 
cholestasis.  The  clmical  picture  consists  of 
cholestatic  jaundice,  preceded  or 
accompanied  by  abdominal  pain,  fever,  and 
chills.  Onset  in  about  60%  of  all  observed 
cases  is  abrnpl  with  severe  abdominal  pain. 
In  about  30%  of  observed  cases,  the  illness 
presented  and  evolved  more  slowly  and  less 
dramatically,  with  only  slight  abdominal 
pain.  In  about  10%  of  the  cases  only  jaundice 
was  evident.  The  cholestatic  nature  of  the 
jaundice  is  cvidp"^-  in  'hv  ijriim.inence  of 
itching,  the  histo.DKic  predominance  of  bile 
stasis,  and  por'al  mflamouUoiy  infiltration, 
atcunipanied  by  only  sli^t  parenchymal 
iniury  m  most  cases,  and  by  the  moderately 
elevated  transaminase  values  Acute  high 
doses,  however,  have  been  known  to  cause 
hepatocellular  damage  resulting  in  elevated 
SGPT.  SCOT,  alkaline  phosphatase  and 
bilirubin. 

Absurptian  through  the  skin  is  rapid.  MDA 
IS  metabaiixed  and  excreted  over  a  48-hour 
period  Direct  contaci  may  be  irritating  to  the 


skin,  causing  dermatitis.  Also  MDA  which  is 
deposited  on  the  skin  is  not  thoroughly 
removed  through  washing 

MD.A  may  cause  bladder  cancer  in  hum.ans. 
Animal  data  supporting  this  assumption  is 
not  available  nor  is  conclusive  human  data. 
However,  human  data  collected  on  workers 
at  a  helicopter  manufacturing  facility  where 
MDA  is  used  suggests  a  higher  incidence  of 
bladder  cancer  among  exposed  workers. 

///.  Signs  and  Symptoms 

Skin  may  become  yellow  from  contact  with 
MDA. 

Rt'pf  ated  or  prolonged  contact  with  MDA 
may  result  in  recurring  dermatitis  (red-itchy, 
cracked  skin)  and  eye  irriiation.  Inhalc-.tion, 
ingestion  or  absorption  through  the  skin  at 
high  concentrations  may  result  in  hepatitis, 
causing  symptoms  such  as  fever  and  chills, 
nausea  and  vomiting,  dark  unne,  anorexia, 
rash,  right  upper  quadrant  pain  and  jaundice. 
Corneal  burns  may  occur  when  MD.A  is 
splashed  in  the  eyes. 

IV  Treatment  of  Acute  Time  Effects/ 
Emergency  Situation 

If  MD.A  gets  into  the  eyes,  immediately 
wash  eyes  with  large  amounts  of  water.  If 
MDA  iG  splashed  on  the  skin,  immediately 
wash  contaminated  skin  with  mild  soap  or 
determent,  Emplo;,  ?    ~hould  lie  removed  from 
exposure  and  given  proper  medical 
treatment.  Medical  tests  required  under  the 
emergency  section  of  the  m.edical 
surveillance  section  (m)(4)  mast  be 
conducted. 

If  the  chemical  is  swallowed  do  not  induce 
vomiting  but  remove  by  gastric  lavage 

Appendix  D  to  §  1926.60 — Sampling  and 
.Analytical  Methods  for  MD.A  Monitoring  and 
Measurenieot  Procedures 

Measurements  taken  for  the  pu"pose  of 
determining  employee  exposure  \v  MDA  are 
best  taken  so  that  the  representative  average 
8-hoiir  exposure  rrmy  be  determined  from  a 
single  &-hnur  sample  or  two  (2j  4-hour 
samples  Shot  i  time  interval  samples  (or  grab 
samples)  may  also  be  used  to  determine 
average  exposure  level  if  a  minimum  of  five 
measurements  are  taken  in  a  random  manner 
over  the  8-hour  work  shift  Random  s.impling 
means  that  any  portion  of  the  worK  shift  has 
the  same  chance  of  being  s.Hmn'ed  as  any 
other  The  arithmetic  avert.ae  of  all  su-^h 
random  samples  taken  on  one.  work  shift  is 
an  estiTiate  of  an  employee  s  avfeiag*-  level  of 
expfisure  for  that  work  shft  Air  samples 
should  be  taken  in  the  employee  s  biea thing 
zone  (air  that  would  most  nearly  repre.sent 
that  inhaled  by  the  employee]. 

There  are  a  number  of  methods  available 
for  monitoring  employee  exposures  to  MDA. 
The  method  OSH.A  currently  uses  is  mcluded 
below. 

The  employer  however  has  the  obligation 
of  selecting  any  monitoring  method  which 
meets  the  accuracy  and  precision 
requirements  of  the  standard  under  his 
unique  field  conditions.  The  standard 
requires  that  the  method  of  monitoring  must 
have  an  accuracy,  to  a  95  percent  oonfidence 
level,  of  not  less  than  plus  or  minus  25 
percent  for  the  select  PEL 


OSHA  Methodology 
Sampling  Procedure 

Apparatus 

Samples  are  collected  by  use  of  a  personal 
sampling  pump  that  can  be  calibrated  within 
2:  5%  of  the  recom.mended  flow  rate  with  the 
sampling  filter  in  line. 

Samples  are  collected  on  37  mm  Gelman 
type  .A/E  glass  fiber  filters  treated  with 
sulfuric  acid.  The  filters  are  prepared  by 
soaking  each  filter  with  0.5  mL  of  0.26N 
HjSO*.  {0.26  N  H:SO.  can  be  prepared  by 
diluting  l.S  mL  of  36N  H;SO<  to  200  mL  with 
deionized  water.)  The  filters  are  dried  in  an 
oven  at  100  degrees  C  for  one  hour  and  then 
assembled  into  two-piece  37  mm  polystyrene 
cassettes  with  backup  pads.  The  cassettes 
are  sealed  with  shrink  bands  and  the  ends 
are  plugged  with  plastic  plugs. 

After  sampling,  the  filters  are  carefully 
removed  from  the  cassettes  and  individually 
transferred  to  small  vials  containing 
approximately  2  mL  deionized  water.  The 
vials  must  be  tightly  sealed.  The  water  can  be 
added  before  or  after  the  filters  are 
transferred.  The  vials  must  be  sealable  and 
capable  of  holding  at  least  7  mL  of  liquid. 
Small  glass  scintillation  vials  with  caps 
containing  Teflon  hners  are  recommended. 

Reagents 

Deionized  water  is  needed  for  addition  to 
the  vials. 

Sampling  Technique 

Immediately  before  sampling,  remove  the 
plastic  plugs  from  the  filter  cassettes. 

Attach  the  cassette  to  the  sampling  pump 
with  flexible  tubing  and  place  the  cassette  in 
the  employee's  breathing  zone. 

After  sam.plmg.  seal  the  cassettes  with 
plastic  plugs  until  the  filters  are  transferred  to 
the  vials  containing  deionized  water. 

At  some  convenient  time  within  10  hours  of 
sampling,  transfer  the  sample  filters  to  vials. 

Seal  the  small  vials  lengthwise. 

Submit  at  least  one  blank  filter  with  each 
sample  set.  Blanks  should  be  handled  in  the 
same  manner  as  samples,  ijrt  no  air  is  drawn 
through  them. 

Record  sample  volumes  (in  L  of  air)  for 
each  Sc.Tiple,  along  with  any  potential 
interferences. 

Retention  Efficiency 

A  retention  efficiency  study  was  performed 
by  drawing  100  L  of  air  (80%  relative 
humidity)  at  1  L/min  through  sample  filters 
that  had  been  spiked  with  0.814  ug  MDA. 
Instead  of  using  backup  pads,  blank  acid- 
treated  filters  were  used  as  backups  in  each 
cassette.  Upon  analysis,  the  top  filters  were 
found  to  have  an  average  of  91.8%  of  the 
spiked  amount  There  was  no  MDA  found  on 
the  bottom  filters,  so  the  amount  lost  was 
probably  due  to  the  slight  instability  of  the 
MDA  salt. 

Extraction  Efficiency 

The  average  extraction  efficiency  for  six 

filters  spiked  at  the  target  concentration  is 

m  6%. 

The  stability  of  extracted  and  derivatized 
samples  was  verified  by  reanalyzing  the 
above  six  samples  the  next  day  using  fresh 


standards.  The  average  extraction  efficiency 
for  the  reanalyzed  samples  is  98.7%, 

Recommended  air  volume  and  sampling  rate 
The  recomended  air  volume  is  100  L 
The  recommended  sampling  rate  i  1  L/min, 

Interferences  (Sampling) 

MDI  appears  to  be  a  positive  interference. 
It  was  found  that  when  MDI  was  spiked  onto 
an  acid-treated  filter,  the  MDI  converted  to 
MDA  after  air  was  drawn  through  it. 

Suspected  interferences  should  be  reported 
to  the  laboratory  with  submitted  samples. 

Safety  Precautions  (Sampling) 

Attach  the  sampling  equipment  to  the 
employees  so  that  it  will  not  interfere  with 
work  performance  or  safety. 

Follow  all  safety  procedures  thai  apply  to 
the  work  area  being  sampled. 

Analytical  Procedures 

Apparatus:  The  following  are  required  for 
analysis. 

A  GC  equipped  with  an  electron  capture 
detector.  For  this  evaluation  a  Tracer  222  Gas 
Chromatograph  equipped  with  a  Nickel  63 
High  Temperature  Electron  Capture  Detector 
and  a  Linearizer  was  used. 

A  GC  column  capable  of  separating  the 
MDA  derivative  from  the  solvent  and 
interferences.  A  6  ft  x  2  mm  ID  glass  column 
packed  with  3%  OV-101  coated  on  100/120 
Gas  Chroih  Q  was  used  in  this  evaluation. 

A  electronic  integrator  or  some  other 
suitable  means  of  measuring  peak  areas  or 
heights. 

Small  resealable  vials  with  Teflon-lined 
caps  capable  of  holding  4  mL 

A  dispenser  or  pipet  for  toluene  capable  of 
delivering  2.0  mL. 

Pipets  (or  repipets  with  plastic  or  Teflon 
tips)  capable  of  delivering  1  mL  for  the 
sodium  hydroxide  and  buffer  solutions. 

A  repipet  capable  of  delivering  25  uL 
HFAA. 

Syringes  for  preparation  of  standards  and 
injection  of  standards  and  samples  into  a  GC. 

Volumetric  flasks  and  pipets  to  dilute  the 
pure  MDA  in  preparation  of  standards. 

Disposable  pipets  to  transfer  the  toluene 
layers  after  the  samples  are  extracted. 

Reagents 

0.5  NaOH  prepared  from  reagent  grade 
NaOH. 

Toluene,  pesticide  grade.  Burdick  and 
Jackson  distilled  in  glass  toluene  was  used. 

Heptafluorobutyric  acid  anhydride 
(HFAA).  HFAA  from  Pierce  Chemical 
Company  was  used. 

pH  7.0  phosphate  buffer,  prepared  from  136 
g  potassium  dihydrogen  phosphate  and  1  L 
deionized  water.  The  pH  is  adjusted  to  7.0 
with  saturated  sodium  hydroxide  solution. 

4.4'  -Methylenedianiline  (MDA).  reagent 
grade. 

Standard  Preparation 

Concentrated  stock  standards  are  prepared 
by  diluting  pure  MDA  with  toluene. 
Analytical  standards  are  prepared  by 
injecting  uL  amounts  of  diluted  stock 
standards  into  vials  that  contain  2.0  mL 
toluene. 


25  uL  HFAA  are  added  to  each  vial  and  the 
vials  are  capped  and  shaken  for  10  seconds. 

After  10  min,  1  mL  of  buffer  is  added  to 
each  vial. 

The  vials  are  recapped  and  shaken  for  10 
seconds. 

After  allowing  the  layers  to  separate, 
aliquots  of  the  toluene  (upper)  layers  are 
removed  with  a  syringe  and  analyzed  by  GC. 

Analytical  standard  concentrations  should 
bracket  sample  concentrations.  Thus,  if 
samples  fall  out  of  the  range  of  prepared 
standards,  additional  standards  must  be 
prepared  to  ascertain  detector  response. 
Sample  preparation 

The  sample  filters  are  received  in  vials 
containing  deionized  water. 

1  mL  of  0.5N  NaOH  and  2.0  mL  toluene  are 
added  to  each  vial. 

The  vials  are  recapped  and  shaken  for  10 
min. 

After  allowing  the  layers  to  separate, 
approximately  1  mL  aliquots  of  the  toluene 
(upper)  layers  are  transferred  to  separate 
vials  with  clean  disposable  pipets. 

The  toluene  layers  are  treated  and 
analyzed. 

Analysis 

GC  conditions  Zone  temperatures: 

Column— 220  degrees  C 

Injector— 235  degrees  C 

Detector — 335  degrees  C 
Gas  flows,  Ar/CH*  (95/5) 

Colu.mn — 28mL/min 

Purge — 40  mL/min 
Injection  volume:  5.0  uL  Column: 

6  ft  X  "4  in  ID  glass.  3%  OV-101  on  100/120 
Gas  Chrom  Q 
Retention  time  of  MDA  derivative; 

3.5  min 

Chromatogram 

Peak  areas  or  heights  are  measured  by  an 
integrator  or  other  suitable  means. 

A  calibration  curve  is  constructed  by 
plotting  response  (peak  areas  or  heights)  of 
standard  injections  versus  ug  of  MDA  per 
sample.  Sample  concentrations  must  be 
bracketed  by  standards. 

Interferences  (Analytical) 

Any  compound  that  gives  an  electron 
capture  detector  response  and  has  the  same 
general  retention  time  as  the  HFAA 
derivative  of  MD.A  is  a  potential  interference. 
Suspected  interferences  reported  to  the 
laboratory  with  submitted  samples  by  the 
industrial  hygienisi  must  be  considered 
before  samples  are  derivatized. 

GC  parameters  may  be  changed  to  possibly 
circumvent  interferences. 

Retention  time  on  a  single  column  is  not 
considered  proof  of  chemical  identity. 
Analyle  identity  should  be  confirmed  by  GC/ 
MS  if  possible. 

Calculations 

The  analyte  concentration  for  samples  is. 
obtained  from  the  calibration  curve  in  terms 
of  ug  MDA  per  sample.  The  extraction 
efficiency  is  100%.  If  any  MDA  is  found  on 
the  blank,  that  amount  is  subtracted  from  the 
sample  amounts.  The  air  concentrations  are 
calculated  using  the  following  formulae. 
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>ig/m'=(iigMDA  per  sample)  |1000)/(Lof  air 

sampled) 
ppb  =  U^/ni ')(24.48i;(19B.3)  =  (Mg/m ') 


Respirator  Selection 

1  The  test  sabiect  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 


n^  «r«W«>T*« 


10.  After  passing  the  fit  test  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  the  resph^tor  has 
become  uncomfortable,  another  model  of 
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6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch  piece 
of  paper  towel  or  other  porous  absorbent 
smale  olv  material,  folded  in  half  and  wptte<t 


18.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months, 

19  In  addition,  because  the  sealing  of  the 

resntrMfor  m:^v  hp  u^t*cU>A    m: :.  Iilntnfo  fil 


10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
lest  subject  is  again  asked  whether  the 
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Hg/ni'=(iHjMDAper  MBiple)  |1000)/(L  of  air 
•ampled) 

ppb  =  !>.«/«  ')(24.*8);[19B.3)  =  (Mg/m  ') 

(0.12331  where  24,46  is  [hn  molur  iuiuDie 
at  25  degree*  C  and  760  mm  Hg 

Safety  Precautions  (Analytical) 
Avoid  skin  corrtad  and  inhalation  nf  al! 

chemicals. 
Restrict  the  o»e  of  nil  chesmcals  to  a  fume 

hood  if  possibfe 
Wear  safety  glasses  and  a  lab  coal  at  tl\ 

t,me*  while  In  the  lab  an»a 

Appendix  B  to  f  MUMW    <JM*iitativ  and 

Quaotitativa  Fit  Tasting  Pracadures 

Qualitative  F:t  Tent  ProlocGis 

\  Isoamyl  Acetate  {banana  oill  Protocol 

A  Odor  threshold  screenr.g 

\.  Three  l-liler  glass  jars  with  me'ii'.  hds 
(e.g.  Mason  or  Bet!  ]ars)  are  required 

2.  Odor-free  water  (e.g.  distiiled  or  spr.n^ 
water)  it  approximately  25'  C  shaJl  be  iised 
for  the  solutions. 

3  The  isoamyl  acetate  (lA.^]  (also  itnawn 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  I.\A  to  800  cc 
of  odor  free  water  in  a  Miter  lar  and  shaktrg 
for  30  seconds.  This  solution  shall  be 
prepared  new  at  ieaat  weekly 

4.  The  screening  test  thali  be  conducted  in 
a  room  separate  from  the  nam  u»ed  for 
actual  fit  testing.  The  two  rooms  shall  be  weJI 
ventilated  so  that  circ«*latJon  of  the  'est 
solution  does  not  occur  aad  cross 
contaminate  the  testing  different  sites 

5.  The  odor  test  solution  is  prepared  in  a 
second  \u  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  usihk  t 
clean  drcppar  or  pipette  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  lAA  concentration  abovf 
the  liquid  may  reach  equilibnum.  This 
solution  may  be  u»ed  for  only  one  day, 

6  A  test  blank  is  prepare<l  in  a  third  jar  by 
adding  Seo  cc  of  odor  free  water 

7  The  odor  teat  and  test  blank  lars  shail  b« 
labelled  1  and  Z  for  lar  identificatton. 

8.  The  foiiowing  instnictions  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  lars  lie  ar.d  \  and  2,    'The 
purpose  of  this  test  is  to  determine  if  you  can 
smell  banana  oil  at  a  low  corcer.'ratian.  The 
two  bottl«ii  in  front  of  you  con'ain  w;itor  One 
of  these  bottles  also  contains  a  sn  nil  amount 
of  banana  oil.  Be  sure  the  co\  prs  are  on  tight, 
then  shake  each  bottle  for  two  s<>(  onJa 
I'nscrew  the  lid  of  each  bottle,  one  a<  a  time. 
and  sniff  at  the  mouth  of  the  bottle  Indicate 
'o  the  test  conductor  which  bottle  contains 
t:)aaaiui  oil." 

9  The  mix'ures  used  m  the  \.\.\  od-jr 
detection  test  shall  be  preparwi  in  an  ar^^a 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigiie  in  the 
ijbiect 

10  If  the  test  subject  is  unable  to  correctly 
identify  the  iar  containing  the  odor  test 
sol'jtion.  the  lAA  qualtative  Tit  test  may  not 
be  used 

11  If  the  test  subject  correctly  identifies  the 
]ar  containing  the  odor  test  solution,  the  test 
subject  may  proceed  to  respirator  selection 
and  fit  testing. 
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Hespjrator  Selection 

1  The  test  sabject  sfaail  be  aJiowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  mdudirg  resprrators  of  various 
sizf^e  frrua  differeot  maniiiactiirerB.  The 
.".eiectior,  shall  include  at  leaat  three  sizes  of 
dastomeric  half  facepieces,  from  at  least  two 
mansifacturcrs 

2  The  selection  process  shall  be  coodncted 
in  a  room  separate  fro«i  the  fittest  chamber 

'  )  prevent  odor  fatigue  Pnor  to  the  seiection 
proc.pss  the  lest  sobiocl  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
;jo.s.tioned  on  the  face,  how  to  »et  strap 
tfiision  and  how  to  determine  a 
'  comfortable    respirator  A  mirror  shall  be 
rtvfliiabie  to  assist  the  sut))ect  in  evahiating 
the  fit  and  po«inofung  of  the  respirator  This 
instmction  m«\  ri;it  constitute  ihe  subject  s 
formal  training  in  respirator  use,  us  it  is  only 
a  review 

3.  The  test  subject  should  understand  that 
the  empioypf  i.i  bt-irig  ask^d  'v.  spIpcI  the 
respirator  which  providei  the  most 
comfortable  fit. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  elimiaates  those  which 
obvioa.s!y  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  comfortable  fit  cannot  be 
found,  the  3ub)pct  wiH  be  asked  to  test  the 
full  facepiece  respirators  (A  small 
percentage  of  uners  wit!  not  be  able  to  wear 
any  half-mask-| 

.5  The  more  comfortable  facepieces  are 
notpd  the  most  comfortable  mask  is  donned 
dcd  wiim  St  least  five  minutes  to  assess 
cnm.fort  All  donning  and  adiustments  of  the 
fdcepiece  shdll  be  performed  h>  the  test 
?uh|r?ct  without  assistance  from  the  test 
condui.'or  or  other  person  A«»istanr;e  in 
issessing  comfort  can  be  Riven  by  discussing 
the  points  in  ^6  beluw   If  'he  lest  subject  is 
not  familiar  with  usmR  a  particular  respirator. 
the  test  ,»ubject  vhall  be  directed  to  don  the 
mask  several  limes  and  to  artiuBt  the  straps 
each  time  to  become  adept  at  settirii  proper 
tensi(;n  on  the  str;ips 

a  Assessment  of  comfort  shall  include 
rpvu?wing  the  following  points  with  the  test 
subtect  and  allowing  the  tesl  gub)ec1 
adequcite  time  to  determine  the  comfort  of  the 
respirator  after  dorining 

•  Posiboning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Pomtionins  mask  on  face  and  cheeks. 

7.  The  foliiiwici,  criteria  shall  be  used  to 
help  determine  the  ad«?quacv  of  the  respirator 
fit; 

•  Chin  properly  placed. 

•  Strap  tension 

•  Fit  across  nose  bridge. 

•  Distance  from  nose  to  chin. 

•  I  endency  to  slip 

•  Self-obaerva'ion  in  mirror. 

8.  The  lest  suhiert  shall  perform  the 
conventiona.  nesative  or  po&itiveprpssure  fit 
checks  (e.g  ,  see  ,\.\SI  Z8«.2-1980A"|  Before 
beginning  the  negative-  or  positive-pressure 
test,  the  subject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  up  and  down  while  taking  a  few 
deep  breaths. 

9.  The  test  subject  li  now  ready  for  fit 
testing. 


10,  After  passing  the  fit  test  the  teat  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  Ae  respn^tor  has 
become  uncomfortable,  another  model  of 
respirator  shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  to  be  retested  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time. 

C.  Fit  Test 

1  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  gallon  drum  liner  suspended  inverted 
over  a  2-foot  diameter  frame,  so  that  the  top 
of  chamber  is  about  6  inches  above  the  tesl 
subject's  head.  The  inside  lop  center  of  the 
chamber  shall  have  a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  and  fit 
testing  shall  be  equipped  with  organic  vapor 
cartndges  or  offer  protection  against  organic 
vapors.  The  cartridges  or  canisters  shall  be 
replaced  as  necessary  to  maintain  the 
effectiveness  of  the  respirator. 

1  After  selecting,  donnuig.  and  properly 
adjusting  a  respirator,  the  test  subtect  shall 
wear  It  to  the  fit  testing  room.  This  room  shall 
be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  tesl  exercises 
and  Rainbow  Passage  shall  be  taped  to  the 
inside  of  the  test  chamber: 

Tesl  Exercises 

i  Breath  normally 

li.  Breath  tleeply.  Be  certain  breaths  are 
deep  and  regular 

in.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking  toward 
ceiling).  Be  certain  motions  are  complete  and 
made  about  every  second  Do  not  bu.-ip  the 
respirator  on  the  chest. 

V  Talking.  Talk  aloud  and  slowly  for 
several  minutes  The  following  paragraph  is 
called  the  Rainlx)w  Passage  Reading  it  aloud 
will  result  in  a  wide  range  of  facia! 
movements,  and  thus  be  useful  to  satisfy  this 
requirement.  Alternative  passages  which 
serve  the  same  purpose  may  also  be  used. 

VI  Jog  in  place. 

vu  Breathe  normally 

Rainbow  PasMge 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  hght  into 
many  beautiful  colors.  These  take  the  shrfpe 
of  a  long  ronnd  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end  People  look, 
but  nn  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow- 

5.  Each  tesl  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test 


6.  Upon  entering  the  test  chamber,  the  tesl 
subject  shall  be  given  a  6  inch  by  5  inch  piece 
of  paper  towel  or  other  porous  absorbent 
single  ply  material,  folded  in  half  and  wetted 
with  three-quarters  of  one  cc  of  pure  lAA. 
The  lest  subject  shall  hang  the  wet  towel  on 
the  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minutes  for  the  LAA  tesl 
concentration  to  be  reached  before  startinj^ 
the  fit-test  exercises. 

8.  Each  exercise  described  in  *4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  al  any  time  during  the  test,  the  suhjict 
detects  the  banana-like  odor  of  LAA.  the  lest 
has  failed.  The  subject  shall  quickly  exit  from 
the  lest  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  tesl, 
select  and  put  on  another  respirator,  return  to 
the  test  chamber,  and  again  begin  the 
procedure  described  in  the  (C)4  through  (C)8 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  waif  about  5  minutes  before 
relesfing  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half  mask 
respirator  from  the  available  selection,  full 
facepiece  models  must  be  used. 

12  When  a  respirator  is  found  that  passes 
the  tesl,  the  subject  must  break  the  faceseal 
and  take  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good  fit 
of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  persfm 
conducting  the  test  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  an  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  In 
atmospheres  greater  than  10  times,  and  less 
than  50  times  the  PEL  (up  to  30  ppm),  the 
subject  must  pass  the  LAA  test  using  a  full 
face  negative  pressurt  respirator.  (The 
concentration  of  the  l.XA  inside  the  test 
chamber  must  be  increased  by  five  times  for 
QLFT  of  the  full  facepiece.) 

15.  The  test  shall  not  be  conducted  if  lliere 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

16.  If  hair  growth  or  apparel  interfere  with 

a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fil  is 
still  not  attained,  the  lest  subject  must  use  a 
positive-pressure  respirator  such  as  a 
Dowered  air-purifying  respirator,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus, 

17.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  perfoiraing  her  or  his  duties. 


18.  Qualitative  fit  testing  shall  be  repealed 
dl  least  every  12  months. 

19  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected.  qualiUtive  fit 
lestinji  .shall  be  repeated  immediately  when 
the  test  saliject  has  a: 

(1 J  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changer  i.e.;  multiple 
extractions  without  prothesis.  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 
[f)\  Any  other  condition  that  may  interfere 

with  facepiece  sealing. 

D  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years.  The 
summiary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Dale  of  testing. 

(3)  Name  of  the  tesl  conductor. 

(4)  Respirators  selected  (indicate 
m.anufacturer.  model,  size  and  approval 
number) 

(.S)  Testing  agent. 

II  Sacchann  Solution  Aerosol  Protocol 

A.  Respirator  Selection 

Respirators  shall  be  selected  as  described 
in  section  IB  (respirator  selection)  above. 
except  that  each  respirator  shall  be  equipped 

with  a  particulate  filter. 

B.  Taste  Threshold  Screening 

1.  An  enclosure  placed  over  the  head  and 
shoulders  shall  be  used  for  threshold 
screening  (to  dpiermine  if  the  individual  can 
taste  saccharin!  and  for  fit  testing.  The 
enclosure  shall  be  approximately  12  inches  in 
diameter  by  14  inches  tall  with  at  least  the 
front  clear  to  allow  free  movement  of  the 
head  when  a  respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle, 

3  The  entire  screening  and  testing 
procedure  shall  he  pxplriined  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  tesl  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

5  Usinn  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  il  from 
the  fit  lest  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0  83  grams  of  sodium  saccharin,  USP  in 
water  it  can  be  prepared  by  putting  1  cc  of 
the  lest  solution  jsee  C  7  below)  in  100  cc  of 
water 

7.  To  pnuiui  t  the  aenisol.  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fully  expand. 

8  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  sacchann  can  be  tasted. 

9  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  sacchann  can  be  tasted. 


10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
lest  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 

11.  The  lest  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  •  taste 
response. 

12.  If  the  saccharin  is  not  lasted  after  30 
squeezes  (Step  10).  the  saccharin  fit  lest 
cannot  be  performed  on  the  tesl  subject. 

13.  If  a  taste  response  is  elicited,  the  lest 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  lest. 

14.  Correct  use  of  the  nebulizer  means  thai 
approximately  1  cc  of  liquid  is  used  at  a  lime 
in  the  nebulizer  body, 

15.  The  nebulizer  shall  be  thoroughly  rinsed 
in  water,  shaken  dry.  and  refilled  at  least 
every  four  hours. 

C.  Fit  Tesl 

1.  The  tesl  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test, 

2.  The  test  subject  shall  don  and  adjust  thi- 
respirator  without  assistance  from  any 
person. 

3.  The  fil  test  uses  the  same  enclosure 
described  in  IIB  above. 

4.  Each  test  subject  shall  wear  the 
respirator  for  al  least  10  minutes  before 
starting  the  fit  lest,  (a)  This  would  be  an 
appropriate  time  to  talk  with  Ihe  lest  subject: 
to  explain  the  fit  test,  the  importance  of 
cooperation  and,  the  purpose  for  the  head 
exercises:  or  to  demonstrate  some  of  the 
exercises,  fb)  The  tesl  subject  shall  perform 
the  conventional  negative  or  positive 
pressure  fil  tests  (See  ANZ!  Z88  2  1980  A7), 

5.  The  test  subject  shall  enter  the  enclosure 
while  wearing  the  respirator  selected  in 
section  IB  above,  lliis  respirator  shall  be 
pro[>eriy  adjusted  and  equipped  with  a 
particulate  filler. 

e.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
tesl  solution  into  the  enclosure.  This 
nebulizer  shall  be  dearly  marked  to 
distinguish  II  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  sacchann  tu  100 
cc  of  warm  water. 

8.  As  before,  the  lest  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9.  The  nebulizer  is  inserted  into  the  hole  in 
the  front  of  the  enclosure  and  the  fil  tesl 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  Be  through  BlO  above  ) 

10.  After  generation  of  Ihe  aerosol  read  the 
following  instructions  to  the  lest  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular 

iii.  Turn  head  al)  the  way  from  one  side  lo 
the  other.  Be  certain  movement  is  complete 
inhale  on  each  side.  Do  not  bump  the 
respirator  against  Ihe  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is  in 
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t.'^e  full  up  position  [when  lookirjj  toward  (he 
cei!in«).  Do  no'  bu.-ip  the  respirator  on  the 
chest. 

V  Talk  Tdik  aloud  and  slowly.  The 
f  iliiwina  p.iraijraph  is  called  the  Rainbow 
P  Hsa«p  Reacing  it  will  result  in  a  wide 
r  !";;*'  of  faci,i;  movements,  and  thus  be  useful 
!o  satisfy  this  .'equirement. 

v1.  Jog  in  place. 

vii  Breathe  normally. 

Rdinbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
dT.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  while  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  aciTordira  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
fiir  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replonish'>d 
using  one-half  the  number  of  squeezes  as 
initially  described  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit  test 
the  taste  of  saccharin  is  detected. 

13.  If  the  saccharin  is  detected  the  Tit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of  MDA. 
In  other  words  this  protocol  may  be  used  to 
assign  protection  factors  no  higher  than  ten. 

15.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

16.  If  hair  growth  or  apparel  interfere  with 

a  satisfactory  flt,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-pu'ifving  respirators,  supplied  air 
respiiQtur.  or  self-contained  breathing 
apparatus. 

17.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

la.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months. 

19.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e.;  multiple 
extractions  without  prothesis.  or  acquiring 
dentures. 

(4]  Reconstrjctive  or  ccsmetic  surgery,  or 
(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 


D.  Hecordkeepuig 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

III.  Irritant  Fume  Protocol 

A.  Respirator  Selection 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respipijior  shall  be  equipped  with  a 
combination  of  high-efficiency  and  acid-gas 
cartridges. 

B.  Fit  Test 

1.  Tlie  lest  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  smoke  to 
familiarize  the  subject  with  the  characteristic 
odor. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  #5645,  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the  smoke 
tube.  Attach  the  other  end  of  the  smoke  tube 
to  a  low  pressure  air  pump  set  to  deliver  200 
milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  Ihe  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject. 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 


Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  s'nkes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow 
The  rainbow  is  a  division  of  white  Itght  into 
many  beautiful  colors.  These  take  the  shap'' 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  accnrding  to  leeend,  a 
boiling  pot  of  gold  at  one  end.  People  look. 
but  no  one  ever  finds  it.  When  a  n^an  ioi'ks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

vi.  Jogging  in  Place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested 
respirator  is  rejected  and  another  respirator 
shall  be  selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test. 

11.  Steps  B4,  B9.  BIO  of  this  fit  test  protocol 
shall  be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agents. 

12.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of  MDA. 

13.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

14.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

15.  if  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulnwary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

16.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  12  months. 

17.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e.;  multiple 
extractions  without  prothesis,  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  by  the  employer  for  3  years  The 
summary  shall  include; 


(1)  Name  of  test  subject. 

(2)  Date  of  testing, 

(3)  Name  of  test  conductor, 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
pumbe:). 

(5)  Testing  agent 

Quantitative  Fit  Test  Proceduies 

1  Geneml 

a  The  method  applies  to  the  negative- 
pressure  nonpowered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  an  individual 
(with  help  as  needed)  who  shall  assume  the 
full  responsibility  tor  implementing  the 
respirator  quantitative  fit  test  program 

2.  Definition 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  the  effectiveness  of  a 

respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element. 

b.  "Cnallenge  .^gent"  means  the  air 
contaminant  introduced  into  a  te,st  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared, 

c.  "Test  Subject"  means  the  pc-r-son  wearing 
the  respirator  for  quar.titative  fit  testing, 

d.  'Normal  Standing  Position"  means 
standing  erect  and  straight  wi'h  arms  down 
along  the  sides  and  looking  straight  ahe.id, 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil.  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution  and  measurement 

systems  shall  be  used  for  qua:ititative  fit  test. 

b.  Test  chamber.  The  lest  c.ii.imber  shall  be 
la-ge  enough  to  permit  all  test  subiects  to 
freely  perform  all  required  ext  roises  without 
distributing  the  challenge  age:.t  ronrentration 
or  the  measurement  apparatus  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challpr.ge  agent  is  effectively 
isolated  from  the  aiuuieni  dif  yet  uniform  m 
roncentration  throughout  the  chamber, 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particular 
filter  supplied  by  the  same  ma.f^.ufacturer. 

d.  The  sampling  instrument  shall  be 
s.L'lected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  w:th  eaoh 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process, 

f.  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 


that  there  is  no  detectable  leak  around  the 
port,  a  free  air  fiow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of  the 
respirator. 

g  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test 

h  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  vanation  for  the  duration  of  the  test. 

1  T'he  time  lag  (interval  between  an  event 
and  Its  bemg  recorded  on  the  strip  chart)  of 
the  instmmentation  may  not  exceed  2 
seconds. 

1.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recommended 
by  the  manufacturer  shall  be  used. 

k  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release  to  the  room. 

i  When  sodium  chloride  aerosol  is  used. 
the  relative  hunudity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

4  Procedural  Requirements 

a  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartndges  and  canisters  such  as  the  MSA 
Comfi-  il-M,  Norton  M.  Survivair  M  A-O  M  or 
Scott -M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted, 

(1)  Positive  pressure  tsst.  With  the  exhaust 
port(s)  blocked  the  negative  pressure  of  slight 
inhalation  should  remain  constant  for  several 
seconds. 

(2)  Negative  pressure  test.  With  the  intake 
port(s)  blocked  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least  5 
minutes  before  conducting  a  qualitative  test 
by  usip^  either  of  the  methods  described 
below  and  using  the  execise  regime  described 
in  5. a.,  b,,  c  d.  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  isomyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being 
tested.  The  test  subject  shall  be  given  an 
opportunity  to  smell  the  odor  of  isoamyl 
acetate  before  the  test  is  conducted. 

(2|  Irritant  ^ume  te:;t  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  or  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal  The  test  sub]ect  shall  be 
instructed  to  clo.se  her./his  eyes  during  the 
test  period. 


c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  8  satisfactory  fit  by  as  stated  in 
4.b.  of  this  Appendix. 

cL  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  t>e  measured  in  the  teal 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  erwure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half-mask 
and  1  percent  for  a  full  facepiece. 

f.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

g.  Respirator  restraining  straps  may  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime.  Prior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  at  to  her/hjs  part  in  Ihe 
test  procedures.  The  test  subject  shall 
perform  the  following  exercises,  in  the  order 
given,  for  each  independent  test. 

a.  Normal  Breathing  (NB).  In  the  normal 
standing  positioa  without  talking,  the  subieci 
shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  Bide  to  side  fSS).  Standing 
in  place  the  subject  shall  slowly  turn  his  head 
from  side  between  the  extreme  positions  to 
each  side.  The  head  shall  be  held  at  each 
extreme  position  for  at  least  S  seconds. 
Perform  for  at  least  five  complete  cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his  head  up  and  do%vn  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  five  complete 
cycles. 

e.  Reading  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (C)  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  over  and  touch  toes  (B).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeal  for  at 
least  one  minute. 

h.  jogging  in  place  (J).  The  test  subject  shall 
perform  jog  in  place  for  at  least  one  minute. 

i.  Normal  Breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
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above,  and  it.s  two  ends  apparently  beyond 
the  honzon.  There  is.  according  to  legend,  a 

hfiii.no  r>nl  nf  unlH  Ht  iTPe  enrl    Pennle  look. 


9  OthrT  Requirements. 

a  The  test  subject  shall  not  be  permitted  to 

f..^  ^  A  h.-^]f.mat?k  or  fnil  farPisipfp  :f  the 


f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 

inrrp;i<ipi1  Krpathino  rp*:i«lani-p  ia 
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above,  i-.d  its  'm,o  ends  apparently  beyund 
she  honion  Thorp  is,  arxording  to  legend,  a 
b<jii;nK  pot  of  liold  at  ore  end  People  look. 
b'it  no  one  ever  I'nds  it  When  a  man  iouks 
for  something  bevond  reach,  his  friends  sav 
he  IS  iookms  fottne  pot  of  gold  a'  the  erd  jf 
the  ramhow 

6  Tfrny-    ion  of  Tests.  The  test  shall  be 
ti  r-ninated  whenever  any  single  peak 
penetration  exceeds  5  percent  for  half-masks 
and  1  percent  for  full  facepieces.  The  test 

3  jD'ei;;  may  be  refitted  and  retested.  If  two  of 
the  three  required  tests  are  terminated,  the  fit 
shall  be  deemed  inadequate.  (See  paragraph 

4  hi. 

'  Calculation  of  Fit  Factors. 

a.  The  fit  factor  determined  by  the 
quantitative  fi!  test  equals  the  average 
concentration  inside  the  respirator. 

b.  The  average  lest  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test. 

c.  The  average  peak  concentration  of  the 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  concentrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  for 
each  breath  during  the  exercise. 

d.  The  average  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exercise. 

8.  Interpretation  of  Test  Results.  The  fit 
factor  measured  by  the  quantitative  fit  testing 
shall  be  the  lowest  of  the  three  protection 
factors  resulting  from  three  independent 
tests. 


9   Ocht'r  Requirf'mfnts 

A.  The  test  subject  shall  not  be  pc 


;tt.-<;  to 

wear  a  half-mask  or  full  facepiece  if  the 
minimum  fit  factor  of  250  or  1.2.tO. 
respectively,  cannot  be  obtained.  If  hair 
growth  or  apparel  interfere  with  a 
satisfactory  fit,  then  they  shall  be  altered  nr 
removed  so  as  to  eUminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  p(n\ereii 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

b.  The  test  shall  not  be  conducted  if  ther- 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

c.  if  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  to  determine  whether 
the  test  subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  use, 
the  test  subject  may  request  another  QNFT 
which  shall  be  performed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  subject  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 


f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  ha.s 
altered  the  integrity  of  the  filter  media 

Organic  vapor  cartridges/canisters  sh.-!!  ti.- 
replaced  daily  or  sooner  if  there  is  an> 
indication  of  breakthrough  by  the  test  ag'  nt. 

10.  Relesltng.  In  addition,  because  the 
sealing  of  the  respirator  may  be  affected, 
quantitative  fit  testing  shall  be  repeated 
immediately  when  the  test  subject  has  ai 

(1 )  Weight  change  of  20  pounds  or  more. 

12i  Siijnificant  faciil  scarnnj:  ;n  the  area  of 
:epiere  seal. 

iijnificdn'  den'ai  changes;  i.e.;  multiple 
.^  Tv;!  prothesis,  or  acquiring 
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aectires, 
i4j  Reconstructive  or  cosmetic  surgery,  or 
(5)  Any  other  condition  that  may  interfere 

with  facepiece  sealing. 
11.  Recordkeeping 

a.  A  summary  of  all  test  results  shall  be 
maintained  for  three  years.  The  summary 
shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Fit  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

b.  A  copy  of  all  test  data  including  the  strip 
chart  and  results  shall  be  kept  for  at  least 
five  years. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 

AGENCY;  0::K.e  of  imrniip  iustice  and 

ACTION:  Notice  of  meeting. 

The  second  quarterly  meeting  for  the 

1989  calendar  year  of  the  Coordinating 
Council  on  Juvenile  [ustice  and 
Delinquency  Prevention  will  be  held  on 
June  23.  1989.  from  8:30  am.  until  3:30 
p.m.  This  meeting  of  the  Council  will 


take  place  in  the  Great  Hall  of  the 
Charles  Sumner  School  Museum  and 
Archives.  1201 17th  Street  NW., 
Washington,  DC,  20032. 

The  June  23, 1989,  meeting  will 
address  the  topic  'The  Prevention  of 
Illegal  Drug  Use  Among  Youth:  An 
Update."  Federal  officials  and  outside 
experts  from  across  the  nation  will 
discuss  the  roles  of  schools,  law 
enforcement,  and  the  community  in  the 
prevention  of  drug  abuse. 

Individuals  and  organizations 
concerned  with  these  issues  are  invited 
to  attend  this  meeting.  Because  of 
limited  seating,  advanced  reservations 


will  be  required.  Please  contact  Roberta 
Dorn,  Director,  Concentration  of  Federal 
Effort  Program,  633  Indiana  Avenue 
NW.,  Washington,  DC  (202)  724-7655  to 
reserve  seating.  Requests  will  be 
received  until  space  is  filled,  or  until  4:00 
p.m.  on  June  15, 1989,  whichever  occurs 
first. 

Dated:  May  8, 1989. 
Approved: 
Diane  M.  Miinson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
|FR  Doc.  89-11397  Filed  &-11-89:  8:45am| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


the  housing  mari^et  precipitated  by  ,i 
general  economic  recession. 
The  Government  took  a  number  of 


The  liability  for  damages  due  the 

Covrrnn-ent  arising  from  default  c Du'.i 
rt'suH  in  a  number  of  timber  firms 


pujvided  additional  coritra(,i  relief. 
Those  holding  sales  and  in  need  of 

a,l(l:!ii)r,i!  Time  to  amorti?!'  the  hioh 


authorized  only  after  receipt  of  a 
properly  prepared  and  executed 

r  r    r;^,;i  rv  nn'e   nn  a  rnrm  nrnvidfid  hv 


too  long,  that  firms  should  be  capable  of 
amortizing  the  deferred  amount  in  5 
vPBrs.  Thpre  was  further  comment  that    ■ 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deferral  of  Payments  on  High-Prlced 
Timber  Sales 

agency:  Forest  Service.  USDA.    ' 
action:  Notice:  adoption  of  final  policy. 

SUMMARY:  The  Forest  Service  hereby 
yivfs  notice  of  adoption  of  a  final  policy 
on  the  modification  of  payment 
procedures  for  certain  high-priced 
timber  sales.  Under  this  policy,  the 
terms  of  payment  on  a  qualifying  timber 
sale  may  be  modified  to  allow  the 
purchaser  to  defer  payments  in  an 
amount  equal  to  the  difference  between 
the  average  current  contract  value  and 
the  value  of  sales  at  current  average  bid 
rates  on  that  Forest  at  time  of 
modification  plus  $50  per  thousand 
board  feet  (MDF).  The  deferred  amount 
will  be  paid  with  interest  over  a  5-year 
period  under  the  terms  of  a  fully  secured 
promissory  note.  The  procedure  is 
authorized  only  for  high-priced  sales  bid 
prior  to  January  1. 1982.  The  5-year 
deferral  period  will  allow  purchasers  an 
opportunity  to  improve  their  cash  flow 
by  deferring  large  immediate  payment 
obligations  and  to  mix  a  portion  of  their 
high-priced  sales  with  lower-priced 
sales  in  their  portfolios  and.  thus,  obtain 
a  more  economical  operating  base.  The 
intended  effect  is  to  encourage 
purchasers  to  perform  high-priced  sales 
rn'hpr  th  in  >n  default  them. 

EFFECTIVE  DATE:  This  policy  is  effective 
FOR  FURTHER  INFORMATION  CONTACT: 

Q  (t'.stions  about  this  policy  should  be 
addressed  to  Allan  D.  McCombie. 
Timber  Management  Staff,  Forest 
Service,  USDA.  P.O.  Box  96090. 
Washington.  DC.  20090-6090,  telephone 
(202)  447  -HMZ. 

SUPPLEMCM.'.RY  INFORMATION: 

n.n  lvL;r'iu';(i  md  Need  for  Policy 

Ua  August  ZZ.  198«  (53  FR  31962)  the 
Forest  Service  published  an  interim 
policy  to  allow  holders  of  certain  high- 
priced  timber  sales  to  defer  payments  to 
avoid  sale  defaults.  Public  comment  was 
invited  prior  to  adoption  of  the  final 
policy  on  deferred  payments.  During  the 
late  19708,  a  combination  of  strong 
demand  for  limber,  predicted  price 
trends  based  on  levels  of  inflation  at 
that  time,  and  predictions  of  a  softwood 
timber  supply  shortage  resulted  in 
unprecedented  prices  for  federal  timber 
sales  particularly  in  California.  Oregon, 
and  Washington,  Before  this  timber 
could  be  harvested,  lumber  prices  fell 
dramatically  in  response  to  a  collapse  in 


the  housing  market  precipitated  by  a 
general  economic  recession. 

The  Government  took  a  number  of 
actions  to  alleviate  the  impact  of  the 
high-priced  pre-1982  sales.  Contract 
extension  provided  by  the  Forest 
Service  from  1980  thru  1983,  statutory 
relief  provided  by  the  Federal  Timber 
Contract  Payment  Modification  Act  of 
1984.  and  substantially  improved  forest 
products  markets  have  all  eased  the 
financial  burden  of  many  timber 
purchasers  and  lessened  the  risk  of 
default  on  remaining  high-priced 
contracts. 

However,  some  purchasers 
particularly  in  Forest  Service  Regions  5 
(California)  and  6  (Oregon  and 
Washington)  still  hold  substantial 
numbers  of  high-priced  sales  bid  prior  to 
1982.  As  of  November  1988  there  was 
about  1.5  billion  board  feet  of  high- 
priced  timber  under  contract  in  258 
sales.  This  volume  remains  under 
contract  primarily  because  the  amounts 
held  by  purchasers  at  the  time  of  buy- 
out application  exceeded  the  volume 
entitlement  under  the  Federal  Timber 
Contract  Payment  Modification  Act. 
Purchasers  have  entended  these  sales 
under  the  Multi-Sale  Extension  Program 
and  other  extension  authorizations. 
These  sales  are  now  scheduled  to 
terminate  between  April  1. 1989.  and 
December  31, 1992.  The  majority  of  the 
high-priced  volume  is  contained  in  sales 
that  are  scheduled  to  terminate  in  1989, 
and  1990.  The  Federal  government's 
exposure  to  default  on  these  sales  will 
increase  substantially  if  market 
conditions  deteriorate.  Forty  percent  of 
the  high-priced  sale  value  is  held  by 
purchasers  considered  to  be  in  a  high- 
risk  situation.  The  Government  could 
lose  $70  million  if  the  high-priced  sales 
in  these  portfolios  are  defaulted. 

It  is  important  that  the  agoncy  have 
procedures  in  place  to  try  to  avoid 
significant  default,  because  default- 
delayed  harvest  results  in  many  adverse 
economic,  resource  management,  and 
environmental  effects.  The  economies  of 
many  communities  particularly  in  the 
West  are  heavily  dependent  upon  the 
employment  generated  by  the  harvest 
and  manufacture  of  timber  from  the 
National  Forests.  Timber  sale  defaults 
interrupt  the  flow  of  timber  and. 
thereby,  interrupt  employment. 
Employment  impacts  of  default  affect 
not  only  loggers  and  mill  workers,  but 
also  affect  others  dependent  upon  the 
income  of  timber  workers.  Defaults  also 
reduce  receipts  to  the  Federal  Treasury 
and.  thus,  the  revenue  sharing  payments 
to  local  counties  which  are  based  on 
those  receipts.  County  funding  of  roads 
and  schools  in  the  Far  West  is  heavily 
dependent  on  these  payments. 


The  liability  for  damages  due  the 
Government  arising  from  default  could 
result  in  a  number  of  timber  firms 
seeking  bankruptcy,  Ur.dcr  bankruptcy 
procedures,  the  U.Tited  States  would 
become  an  unsecured  creditor.  Usually 
little  or  no  assets  are  available  for 
payment  after  all  the  secured  creditors 
are  satisfied  in  the  proceedings.  Even  if 
the  firms  do  not  declare  bankruptcy, 
default  collection  activities  are 
expensive  and  often  result  in  small 
dollar  returns  compared  to  the  amount 
of  damage  payments  due  the 
Government.  In  short,  contract 
performance  of  these  high-priced  sales 
provides  the  best  economic  return  and 
protection  to  Federal,  State,  and  local 
governments  as  well  as  to  timber 
dependent  communities.  Accordingly, 
the  Forest  Service  is  implementing  a 
procedure  to  encourage  holders  of  high- 
priced  pre-1982  volume  to  perform 
contracts  rather  than  to  default  them. 

An  interim  policy  to  allow  deferral  of 
payments  on  these  high-priced  sales 
was  published  in  the  Federal  Register  on 
August  22, 1988;  the  policy  was  to  be 
implemented  on  September  1, 1988. 
However,  the  modification  of  contracts 
was  stayed  until  the  comment  period 
was  completed  on  October  21, 1988. 
After  review  and  analysis  of  the 
comments,  the  interim  policy  was  fully 
implemented  on  November  10, 1988. 

Response  to  Public  Comments 

The  Forest  Service  received  comments 
on  the  interim  policy  from  20  individuals 
and  entities.  Comments  came  from 
individual  timber  s.ile  purchasers, 
consulting  foresters,  timber  sale 
purchaser  associations,  attorneys,  and 
local  citizens  of  communities  affected  by 
the  policy.  Most  of  the  responses  came 
from  the  Pacific  Northwest.  Forty-five 
percent  of  the  respondents  supported 
the  poiiry  either  in  its  entirety  or  with 
sug'^esti  d  modifications.  Fifty-five 
percent  of  the  respondents  wore  not  in 
favor  of  the  policy.  Most  of  those  against 
the  policy  provided  additional 
suggestions  for  consideration  should  the 
policy  be  finally  adopted.  Most  of  the 
comments  against  the  policy  rejected  the 
idea  that  the  Government  should 
provide  additional  relief  for  purchasers 
who  have  not  performed  on  the  high- 
priced  contracts. 

The  following  summarizes  the  major 
comments  and  suggestions  received  and 
the  agency's  response  to  these  in  the 
final  policy.  The  final  policy  reflects  full 
consideration  of  all  comments  received. 

Gcnrral  Comments 

A  major  issue  raised  by  many 
respondents  was  whether  the  proposal 


pr(,)vided  additional  contract  relief. 
Those  holding  sales  and  in  need  of 
add;tion<il  time  to  amortize  the  high 
values  were  in  support  of  the 
procedures.  Others  felt  that  the  relief 
afforded  to  purchasers  from  the  1984 
buy-out  legislation  and  the  agency's  5- 
year  extension  program  was  sufficient 
and  ttiat  holders  of  the  remaining  high- 
priced  contracts  should  be  required  to 
complete  them  fully  in  the  current 
contract  term  or  default  them  and  suffer 
the  consequences.  Many  respondents 
felt  that  any  change  in  contract  terms  at 
this  date  would  not  be  fair  to  purchasers 
who  did  perform  their  high-priced 
contracts  and  would  reward 
irresponsible  bidding  practices  and 
erode  the  concept  that  contracts  must  be 
performed  as  specified  under  the  terms 
and  conditions  prescribed  in  their 
making. 

The  Forest  Service  has  given  much 
consideration  to  whether  this  deferred 
payment  policy  rewards  poor  bidding 
practices  or  erodes  the  fundamental 
tenets  of  contracting.  The  agency  is 
confident  that  the  deferred  payment 
policy  does  neither.  Experience  clearly 
demonstrates  that  default  of  sales  leads 
to  losses  by  the  Government  and 
economic  disruption;  avoiding  default  is 
clearly  in  the  public  interest.  In  the  last 
7  years,  the  Government  has 
experienced  default  on  approximately 
2,0(X1  contracts  with  default  ciam.Hges  of 
S284  million.  Collection  efforts  to  date 
on  the  defaulted  sales  have  resulted  in 
deposits  of  only  $20  miliion,  less  than  TO 
percent  on  the  total  claimed  amount. 
Most  of  the  funds  have  been  collected 
from  sureties  or  from  cash  deposited  on 
the  sales.  The  Government  has  lost 
approximately  $50  million  in  default 
damages  as  a  result  of  bankruptcy 
actions.  Many  cases  are  now  before  the 
courts  and  the  Government  expects 
lengthy  delays  and  costly  litigation 
before  resolution.  In  summary,  the 
Forest  Service  has  decided  that 
jierformance  of  the  remaining  high- 
priced  sales  provides  the  greatest 
l)enefit  to  the  public.  The  policy  requires 
purchasers  to  perform  contracts 
r(;moving  the  entire  volume  and  paying 
the  full  contract  price.  There  is  no  relief 
from  payments  due  the  United  States 
granted  under  the  policy.  The  poiu  y 
changes  only  the  schedule  of  when  full 
payment  will  be  received,  requiring 
interest  for  any  period  the  payment  is 
delayed,  and  a  fully  secured  promissory 
note. 

Comments  on  Specific  Features  of  the 
Policy 

Promissory  Note  Procedures.  The 
interim  policy  stated  the  deferred 
payment  modification  was  to  be 


authorized  only  after  receipt  of  a 
properly  prepared  and  executed 
promissory  note,  on  a  form  provided  by 
the  Forest  Service,  for  the  total  amount 
of  the  deferred  stumpage  value.  The 
note  must  be  fully  secured  by  a  form  of 
security  acceptable  to  the  Forest  Service 
and  allow  for  unconditioned  payment 
upon  demand  by  the  Forest  Service.  The 
note  requires  quarterly  payments  to 
amortize  the  amount  of  the  note.  Interest 
is  assessed  against  the  accrued  amount 
of  deferral  or  the  remaining  note 
balance  whichever  is  less.  The  interest 
rate  is  equal  to  the  average  market  yield 
of  outstanding  Treasury  obligations  with 
remaining  years  to  maturity  of  5  years. 
The  note  period  is  generally  for  5  years. 

The  pro\  ision  for  selection  of  the 
lYeasury  rate  of  interest  received  the 
most  comments  of  any  feature  of  the 
interim  policy.  Most  respondents 
indicated  that  the  rate  was  too  low  and. 
thereby,  was  a  subsidy  to  qualifying 
purchasers.  This  was  stated  to  be 
particularly  uniair  to  purchasers  who 
had  performed  contracts  and  to 
competitors  who  must  pay  the 
commercial  rate  of  interest  to  borrow 
current  working  funds.  Eight 
respondents  indicated  that  such  a 
subsidy  was  not  warranted  and  that 
rates  for  the  program  should  be  at  the 
corporate  borrowing  rate,  prime  rate,  or 
higher.  The  Forest  Service  has  analyzed 
this  issue  and  concurs  that  the  interest 
rate  should  be  increased.  It  was  not  the 
agency  s  intent  to  provide  a  low-cost 
!)orrowing  alternative  for  firms  that  are 
capable  of  securing  funds  from 
commercial  sources.  The  Forest  Service 
surveyed  banks  in  the  Northwest  and 
had  discussions  with  Federal  Reserve 
Bank  representatives.  Based  on  inputs 
received,  the  final  policy  raises  the  rate 
of  interest  charged  under  the  promissory 
note  to  the  prime  rate  of  interest  as 
determined  by  the  Federal  Reserve. 

The  prime  rate  of  interest  listed  in  the 
Federal  Reserve  Statistical  Release 
H.15,  Selected  Interest  Rates. 
Instrument.  Bank  Prime  Loan  will  be 
used.  The  Selected  Interest  Rates  (H.15) 
release  for  February,  May.  August,  and 
November  will  be  used  as  the  basis  for 
the  promissory  note  quarterly  interest 
charaes  The  rate  used  from  the  Selected 
interest  Rates  sheet  will  be  the  average 
monthly  rate  listed  respectively  for  the 
months  of  fanuary.  April,  July,  and 
October,  This  revised  rate  basis  is 
determined  to  be  at  least  equal  to 
commercial  bank  rates  for  a  fully 
secured  loan  The  prime  rate 
requirement  will  be  required  as  of  the 
effective  date  of  the  final  policy. 

Six  respondents  indicated  that  the  10- 
year  term  for  the  promissory  note  was 


too  long,  that  firms  should  be  capable  of 
amortizing  the  deferred  amount  in  5 
years.  There  was  further  comment  that 
the  criteria  for  granting  the  additional 
term  which  was  to  be  based  on 
"compelling  need"  were  not  adequately 
specified.  One  respondent  indicated  that 
compelling  need  decisions  for  the 
additional  note  term  could  open  the 
Regional  Forester  to  charges  of 
"cronyism."  The  Forest  Service  has 
established  explicit  criteria  for  the 
determination  of  compelling  need.  These 
criteria  have  been  used  since 
implementation  of  the  interim  policy  and 
are  being  incorporated  in  the  final 
policy. 

The  following  '.formation  is  needed 
to  support  the  granting  of  additional 
promissory  note  term  beyond  5  years: 
Purchaser  must  provide  a  financial 
projection  for  the  deferral  period  beyond 
5  years.  The  projection  must  be 
examined  by  an  independent  Certified 
Public  Accountant  (CPA).  with  an 
accompanying  report  in  accordance  with 
the  agency's  financial  analysis 
standards  and  guidelines.  The  CPA's 
examination  and  report  must  comply 
with  professional  pronouncements 
issued  by  the  AlCPA- Audi  ting 
Standards  Board  "Statement  On 
Standards  For  Accountants'  Services  On 
Prospective  Financial  Information" — 
specifically  the  1985  pronouncement 
entitled  "Financial  Forecasts  and 
Projections"  and  the  related  "Forecast/ 
Projections  Guide"  and  "Forecast/ 
Projection  Statement."  The  CPA  will 
produce  all  reports  referred  to  in  the 
pronouncement  including  the  Statement 
of  Financial  Position.  Results  of 
Operations,  Statement  of  Cash  Flows  (in 
accordance  with  FASB  95  the  Projected 
Financial  Statements  will  include  a 
"Statement  of  Cash  Flows"  (direct 
method)  in  place  of  the  Statement  of 
Changes  In  Financial  Position")  and 
Summaries  of  Significant  Assumptions 
and  Accounting  Policies.  This  projection 
must  disclose  projected  cash  flow  and 
working  capital  balances  for  the  period 
requested.  "The  deferral  period  beyond  5 
years  can  only  extend  to  the  point 
where  either  the  cumulative  cash  flow 
or  working  capital  become  positive, 
taking  into  account  the  deferral 
payments. 

Two  respondents  indicated  that  the 
Forest  Service  should  allow  use  only  of 
corporate  sureties,  irrevocable  letters  of 
credit,  or  securities  of  the  United  Stales 
as  security  for  bonding  on  the 
promissory  note.  The  respondents  felt 
the  use  of  assets  as  security  for  the  note 
could  leave  the  Government  with  an 
asset  that  is  subject  to  depreciation  or  a 
loss  in  value  due  to  a  change  in  market. 
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One  of  the  respondents  indicated  fh.it 
the  Forest  Service  would  not  be  aiiif 
politically  to  foreclose  due  to  community 
employment  considcrHtion. 

The  Hgency  does  nut  agree  that  forms 
of  security  should  be  limited. 
Accordin>{ly,  the  find!  policy  allows 
consideration  of  other  security  for  the 
note  Howewr.  new  forms  of  Becurity 
would  h.iv-  to  be  approved  by  the  Chief 
of  the  Fores!  Ser\  ice  after  full  analysis 
of  their  value  and  determination  of 
collection  potential.  The  Forest  Service 
is  not  going  to  accept  "at  risk"  security, 
but  believes  it  reasonable  to  retain  the 
capability  to  consider  alternative  forms 
of  security,  if  such  forms  meet  the  test  of 
securing  the  government's  interests. 

One  respondent  was  concerned  that 
the  Forest  Service  was  requiring  the 
purchasers  to  maintain  the  sale 
performance  bond  until  final  payment  of 
the  promissory  note.  The  Forest  Service 
has  not  changed  the  performance  bond 
requirements:  the  bond  will  be  returned 
as  currently  prescribed  in  the  contract. 

One  respondent  wanted  the  Forest 
Service  to  require  the  use  of  the 
performance  bond  for  the  payment 
obligation  under  the  promissory  note. 
The  Forest  Service  does  not  have  the 
authority  to  unilaterally  change  the 
terms  of  the  bonding  obligation  of  the 
performance  bond  to  cover  the 
promissory  note  arrangement.  The 
agency  needs  a  clean  statement  of 
obligation  for  the  payment  obligations 
assumed  by  the  note  guarantor.  This 
requires  a  separate  bond  and  surety 
agreement. 

Sales  Eligible  for  Modification.  Under 
the  interim  policy  to  be  eligible  for 
payment  deferral,  timber  sales  must 
meet  the  following  criteria:  (1)  The  bid 
date  must  be  prior  to  January  1, 1982;  (2) 
the  remaining  stumpage  must  have  an 
average  value  per  MBF  that  exceeds  the 
average  bid  value  for  the  previous  6- 
calender  months  on  the  .National  Forest 
where  the  sale  is  located  by  at  least  S50; 
and  the  contract  must  have  sufficient 
contract  period  remaining  to  allow  for 
removal  of  remaining  timber  prior  to 
expirciMon  of  the  contract. 

.Many  of  the  respondents  objected  to 
the  procedure  of  allowing  sales  to  be 
deferred  on  a  categorical  basis.  They 
agreed  that  the  pre-19fi2  sales  were 
uneconomic  to  harvest  but  dis.tgreed 
that  all  purchasers  holding  prp-1982 
inventories  should  be  gr.in'i'd  h 
modification  for  deferred  payments  One 
respondent  indicated  that  purchasers 
who  recently  acquired  sales  through 
third  party  agreements  were  aware  of 
the  potential  losses  resul'ing  from  the 
hiyh  priced  sales  The  respondent  stated 
that  allowing  a  purchaser  to  defer 
payment  on  Stilcs  that  were  recently 


acquired  would  not  be  necessary 
because  the  liability  of  the  high-priced 
timber  was  considered  in  the  business 
transaction  and  com.pensated  for  in  the 
price  for  the  assumption  of  the 
contracts.  Two  respondents  indicated 
that  purchaser  need,  as  well  as  sales 
criteria,  should  be  considered  in 
granting  the  deferral.  These  reviewers 
felt  that  only  purchasers  that  had  a 
financial  necessity  for  the  deferral 
should  be  allowed  to  defer  payment  It 
was  suggested  that  a  case-by-case 
approach  that  looks  at  the  total  financial 
condition  of  the  applicant  would  be 
fairer  and  more  equitable  to  the 
responsible  firms  of  the  industry  that 
have  completed  their  high-priced  sales. 
One  respondent  suggested  that  an 
impartial  review  board  make  the 
determination  of  need  for  the  deferral 
procedure. 

All  of  the  programs  to  resolve  the 
economic  problems  created  by  the  high- 
priced  bidding  expectations  of  the  late 
1970's  and  early  1980's  were  categorical. 
The  various  extension  procedures  and 
the  legislative  initiative,  the  Federal 
Timber  Contract  Payment  Modification 
Act  were  applied  to  selected  sales;  sales 
bid  prior  to  January  1. 1982.  All 
purchasers  holding  sales  were  allowed 
to  participate.  The  Forest  Service  will 
continue  to  apply  selection  criteria  in 
the  same  manner  established  for 
previous  initiatives  for  resolving  the 
high-priced  sale  situation.  The  primary 
reason  the  respondents  requested 
additional  purchaser  selection  criteria 
was  to  eliminate  the  perceived  financial 
advantage  afforded  by  the  low  cost 
borrowing  rate  in  the  interim  policy.  The 
decision  to  use  the  prime  rate  of  interest 
in  the  promissory  note  for  the  final 
policy  eliminates  any  financial 
advantage  associated  with  borrowing 
funds  at  the  lower  Treasury  obligations 
rate  of  interest.  Therefore,  there  is  no 
need  for  additional  screening  criteria  for 
applicants.  The  final  policy  will  continue 
to  use  only  the  categorical  sales 
selection  criteria. 

A  number  of  respondents  suggested 
that  the  determination  of  high-priced 
sales  using  the  average  forest  bid  value 
plus  $50  established  a  floor  rate  that 
was  too  low.  There  was  concern  that  the 
prices  currently  paid  for  low  value 
salvage  material  would  produce  an 
average  bid  value  that  was  too  low  and 
allow  sales  that  were  not  actually  high- 
priced  to  qualify  for  deferral.  Review  of 
the  pre-1982  sales  data  indicates  that  the 
average  bid  value  floor  rate  is  not 
significant  in  terms  of  sale  qualification. 
Most  of  the  remaining  pre-1982  sales  are 
very  high  priced.  The  average  bid  values 
are  well  in  excess  of  the  floor  rates 
established  under  the  interim  policy. 


However,  the  average  bid  value 
determination  is  significant  in 
establishing  the  amount  that  can  be 
deferred  on  a  qualifying  sale.  In 
response  to  this  comment,  the  final 
policy  provides  that,  in  computing  the  6- 
months  average  bid  rate,  the  Forest 
Service  will  select  sales  that  refioct 
regular  sale  program  offerings,  such  as 
green  sawing  sales.  Sales  consisting 
primarily  of  low  value  salvage  material 
will  not  be  included  in  the  computation 
of  the  forest  floor  rates. 

Two  respondents  requested  that  an 
additional  criterion  be  established  to 
allow  no  more  than  50  percent  of  the  bid 
value  to  be  deferred.  Adoption  of  the 
procedure  to  utilize  only  regular  sale 
offerings  in  establishing  the  forest 
average  bid  values  will  increase  the 
floor  rates  sufficiently  to  develop 
deferred  amount  totals  that  are  less  than 
50  percent  of  the  average  bid  value  for 
most  sales  qualifying  under  the  policy. 
Therefore,  the  final  policy  does  not  need  ' 
to  establish  an  additional  requirement  of 
a  deferral  ceiling  of  50  percent  of  bid 
value. 

A  number  of  respondents  indicated 
that  purchasers  should  not  be  allowed  to 
select  individual  sales  for  deferral  but 
rather  should  be  required  to  submit  their 
entire  high-priced  portfolios  for  deferral. 
This  suggestion  was  made  to  ensure  that 
a  purchaser  did  not  elect  for  deferral  on 
the  more  profitable  sales  and  be 
allowed  to  default  on  the  less  profitable 
offerings.  The  Forest  Service  feels  that 
the  individual  sale  selection  process 
should  be  allowed  as  indicated  in  the 
interim  policy.  Due  to  changing  market 
demands,  a  purchaser  has  no  way  of 
determining  whether  sales  can  be  logged 
in  fiiture  markets.  The  decision  to  defer 
payment  is  market  driven  and  is 
dependent  on  dollar  margins  resulting 
from  prices  received  for  lumber.  It 
would  be  extremely  difficult  for  a 
purchaser  to  make  an  aggregate  decision 
affecting  sales  that  will  be  logged  in 
future  years.  Moreover,  exposing 
sureties  and  banks  to  a  purchaser's  total 
liability  for  the  entire  high-priced  sales 
portfolio  would  make  it  virtually 
impossible  for  a  firm  to  get  the  needed 
security  for  the  program. 

Modification  of  Payments.  Under  the 
interim  policy  payment  specifications 
for  timber  stumpage  removed  under  the 
contract  can  be  modified  to  allow 
payment  deferral.  The  deferred  payment 
rate  per  MBF  is  determined  at  the  lime 
of  modification.  The  deferred  value  will 
be  the  difference  between  the  average 
current  contract  value  in  .MBF  and  the 
current  average  bid  value  of  the  Forest 
sales  plus  $50.  The  Contracting  Officer 
determines  the  Forest  sales  average 


value  using  sales  sold  in  the  6-ralendar 
months  immediately  prior  to  the  request 
for  modification.  Modification  of  the 
(  ontract  is  contingent  on  the  prior 
(Aecution  of  a  promissory  note  for  the 
estimated  amount  of  payment  to  be 
deferred. 

The  comments  from  respondents  on 
the  procedures  for  modification  of 
payments  suggested  the  Forest  Service 
should  consider  a  species  pricing 
criterion  for  determining  high-priced 
sales  rather  than  average  tract  value. 
The  Forest  Service  intends  to  use  the 
average  remaining  value  in  MBF  and 
average  bid  value  in  MBF  as  criteria  for 
determining  both  qualifying  sales  and 
the  amount  of  the  deferral.  The  actual 
deferral  is  accomplished  on  an 
individual  species  basis  for  those 
species  groups  that  have  rates  per  MBF 
above  the  forest  fioor  rate.  Species  bids 
on  individual  sales  result  from  a  variety 
of  purchaser  bidding  strategies,  a  wide 
range  in  values  makes  it  very  difficult  to 
meaningfully  determine  an  average 
species  price.  The  Forest  Service  feels 
that  an  average  tract  value 
determination  is  more  representative  for 
the  high-priced  value  determination  and 
computation  of  the  deferral  amount. 

One  respondent  suggested  that  rather 
than  being  $50  per  MBF  in  all  cases,  the 
additional  value  to  be  added  to  the 
Forest  average  bid  value  should  be 
determined  on  a  percentage  basis.  The 
majority  of  the  remaining  pre-1982  sales 
are  in  northern  California,  western 
Oregon  and  western  Washington. 
Review  of  the  6-month  average  bid  rates 
for  Region  6  indicates  that  a  10  percent 
add-on  would  produce  a  floor  rate  of 
S202  per  MBF.  The  fioor  rate  calculated 
with  the  $50  increment  gives  an  average 
of  $233  per  MBF.  The  high-priced  sale 
definition  used  by  the  agency  for  Region 
6  sales  has  consistently  been  sales 
values  in  excess  of  $225  per  MBF.  This 
analysis  indicates  that  the  $50  add-on 
gives  the  better  approximation  of  high- 
priced  sales.  Accordingly,  the  final 
policy  retains  the  $50  add-on. 

Modification  of  Payment  Guarantee 
Requirements  of  the  Contract.  No 
comments  were  received  from 
respondents  on  this  section.  However, 
the  Forest  Service  has  added  a 
statement  to  the  final  policy  to  clarify 
that  the  advance  deposit  requirements 
remain  in  effect  until  the  time  of 
removal  when  the  payment  obligation  is 
established. 

Limitation  on  Application  of  Deferred 
Payment  Modifications.  Under  the 
interim  policy,  retroactive  payment 
deferral  is  not  allowed  for  previously 
harvested  volumes.  Moreover,  the 
performance  bond  cannot  be  reduced 
under  the  deferred  payment  procedures. 


The  use  of  the  term  "harvested"  in  the 
interim  policy  prompted  one  respondent 
to  suggest  that  the  Forest  Service  should 
consider  that  all  timber  cut  but  not  yet 
removed  should  be  eligible  for  inclusion 
in  the  payment  deferral  program  The 
respondent  indicated  that  inclusion  in 
the  deferral  program  of  as  much  eligible 
timber  as  possible  can  serve  only  to 
further  the  goal  of  encouraging  contract 
performance.  The  final  policy  now 
specifies  that  payments  cannot  be 
retroactively  modified  for  volumes 
harvested  and  removed  from  the  sale 
area.  The  deferred  rates  will  be  effective 
for  all  applicable  volume  removed 
during  the  initial  payment  period.  All 
volume  reported  on  the  timber  sale 
statement  of  account  for  the  month  the 
modification  becomes  efTective  will  be 
charged  for  under  the  deferred  rate 
procedures. 

Breach.  No  comments  were  receive  on 
this  section.  Therefore,  these  provisions 
of  the  interim  policy  are  adopted  in  the 
final  without  change. 

Further  Comments 

Four  respondents  provided 

suggestions  that  the  Forest  Service 
provide  relief  for  high  priced  timber 
sales  contracts  by  adopting  a  "test  case" 
proposal  offered  by  one  of  the  lumber 
firms  in  southwest  Oregon.  The 
Secretary  of  .Agriculture  reviewed  this 
proposal  and  decided  that  it  should  not 
be  authorized.  The  pmposal  was 
declined  on  the  basis  of  equity  to  those 
purchasers  that  have  met  their 
contractual  obligations  and  the  fair 
expectation  of  the  Government  to 
performance  of  valid  contractual 
obligations. 

Key  Features  of  the  Final  Policy 

Having  considered  the  comments 
received,  the  Forest  Service  is  adopting 
a  final  policy  on  modification  of  timber 
sale  contracts  to  allow  payment  deferral 
on  high-priced  sales  with  the  changes 
noted  in  the  foregoing  discussion  of 
comments.  The  key  features  of  the  final 
policy  are  listed  below. 

Sales  eligible  for  modification.  To  be 
eligible  for  payment  deferral 
modifications,  timber  sale  contracts 
must  meet  the  following  criteria: 

1.  The  bid  date  must  be  prior  to 
January  1, 1982: 

2.  The  remaining  stumpage  must  have 
an  average  value  per  MBF  that  exceeds, 
by  $50  per  MBF,  the  average  bid  value 
for  the  previous  6-calendar  months  on 
the  National  Forest  where  the  sale  is 
located. 

3.  The  contract  must  have  sufficient 
contract  period  remaining  to  allow  for 
removal  of  the  remaining  timber  prior  to 
expiration  of  the  contract. 


BEST  COPY  AVAILABLE 


To  make  a  payment  deferral 
modification,  the  Contracting  Officer 
must  find  that  such  a  modification  to 
unexecuted  portions  of  the  contract  will 
not  be  injurious  to  the  United  States. 

The  January  1. 1982,  cutoff  date  was 
selected  because,  in  the  Federal  Timber 
Contract  Payment  Modification  Act. 
Congress  has  identified  the  period 
immediately  prior  to  this  date  as  a 
bidding  period  when  cumulative  market 
effects  resulted  in  excessive  bidding  for 
Federal  timber. 

High-priced  sales  are  defined  as  sales 
with  an  average  current  contract  value 
per  MBF.  that  exceeds  the  average  bid 
value  for  sales  sold  in  the  previous  6- 
calendar  months  on  the  National  Forest 
where  the  qualifying  sale  is  located,  plus 
$50  per  MBF.  The  average  bid  value  for 
the  individual  forest  was  selected 
because  it  reflects  values  for  the  market 
area  where  the  sale  is  located. 

Authorized  officials  of  current  holders 
of  qualifying  contracts  must  request 
payment  deferral  in  writing.  The  current 
holder  is  the  firm  currently  recognized 
by  the  Forest  Service  as  being  legally 
responsible  for  contract  performance. 
Deferred  payment  is  not  limited  to 
companies  who  bid  the  sales. 

Requests  for  modification  of  a 
qualifying  contract  will  be  accepted  at 
anytime  during  the  sale  period. 

Modification  of  Payments.  Under  the 
final  policy,  the  payments  for  stumpage 
will  be  reduced  by  a  deferred  amount 
covered  by  a  promissory  note.  The 
deferred  payment  rate  per  MBF  will  be 
determined  at  the  time  of  modification. 
The  deferred  value  will  be  the  difference 
between  the  current  average  bid  value 
of  the  forest  sales,  plus  $50  per  MBF  and 
the  average  current  contract  value  in 
MBF.  The  average  bid  value  of  Forest 
sales,  plus  S50  per  MBF  is  the  floor  rate 
for  the  procedure.  In  computing  the  6- 
months  average  bid  rate,  the  Forest 
Service  will  select  sales  that  reflect 
regular  sale  program  offerings,  such  as 
green  sawlog  sales.  Sales  consisting 
primarily  of  low  value  salvage  material 
will  not  be  included  in  calculating  the 
forest  floor  rate.  The  Contracting  Officer 
will  use  the  average  for  the  6-calendar 
months  immediately  prior  to  the  request 
for  modification  in  determining  the 
amount  of  the  payment  deferred.  Only 
the  species  rates  above  the  average  bid 
rate  plus  $50  per  MBF  (the  floor  rate) 
woL.d  be  subject  to  payment  deferral. 
The  amount  of  deferral  of  an  individual 
species  rate  above  the  average  bid  value 
per  MBF  plus  $50  will  be  weighted 
proportionally,  using  the  ratio  between 
the  remaining  value  of  the  species  and 
the  total  remaining  value  of  all  species 
with  rates  above  the  average  bid  rale 
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plus  $50  per  VfBF  The  weighting  of 
species  value  above  rhe  floor  rate  to 
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made  for  the  deferred  value  associated 
with  the  overcut. 
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positive,  taking  into  account  the  deferral 
payments. 
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be  revised  to  refiect  actual  obligations. 
Actual  Forest  Service  scaled  or  payment 

unit  volume  will  be  used  to  determine 


to  avoid  negating  the  higher  interest 
requirements  of  the  final  policy. 
This  policy  is  beinc  issued  as  an 


were  defaulted.  Since  purchasers  will 
eventually  pay  the  full  contract  value. 

the  long  term  receints  to  affeclpH 


20754 


Federal  Register     /  Vol    54,  No    91   /  Friday,  May  12.  1989  /  Notices 


Federal  Register     /  Vo!    54.  No.  91  /  Fr:d;iy.  M. 


^,l,i     JO 


plus  SoO  por  MBF  The  weighting  uf 
species  value  abo\e  rhe  floor  rate  to 
determine  the  amount  of  payment 
defeiral  by  species  will  develop  a 
paymer'  rate  *hr!t  -pfl^r's  irigiriii  hid 
values  The  d-  ■i'"^:-'d*vin  of  'hi'  imcM,.:-,' 
stibjec*  '0  .le*'*'-,)'  wil  be  -aiciiia'ed 
using  jd\crt;3L'd  '.'-!■. -^cs  a"  "tie  t.me  rhe 
sale  was  otTered  ad".:<*ed  dv  anv 


oai*;c 


nun 

•  -Adlbe 


si„.t:)Spq',:f'r'  rnr'r'i 

Mnd:fT.i*.  -.n   :• 
contir.gt'nt  nr^  ■'?.••  prMir  p»,ici:';,in  cif  a 
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the  Forest  Service  for  the  amount  of  the 
paymo-T  o<;f',ma'ed  hy  the  Forest  Service 
as  be  r-;  ::'■•":  rred  More  than  one  note 
per  sale,  executed  annaallj'.  may  be 
considered  for  individiial  sales.  The 
amount  of  harvest  volume  included  in 
the  note  wrill  be  in  accordance  with  the 
Forest  Service  approved  plan  of 
operation.  The  avernge  current  contract 
value  for  the  combii-icd  total  estimated 
volume  to  be  removed  will  be  used  to 
determifie  the  amount  of  payment 
deferral  for  the  mulhpie  notes.  The 
m'jftiple  note  procedure  will  aHow  the 
note  and  interest  amount  to  reflect 
estimated  seasonal  removal  volumes. 
This  will  preclude  havmg  to  charge  for 
the  principal  on  Farge  volumes  that  have 
to  be  scheduled  for  fogging  in  successive 
years.  The  multiple  notes  may  be 
consolidated  for  billing  and  pavTifnt 
purposes. 

These  modifications  will  not  change 
current  contract  rates  which  are  used  for 
determinmg  Removal  Schedule 
Payments  established  pursuant  to  ?hp 
^fulti-Sl:e  Extension  Policy  of  19«3. 
Purchaner  credit  effectiveness  will  be 
calculated  using  current  contract  rates   ■ 
under  the  terms  of  the  contract. 

Modification  of  the  payment 
guarantee  requirements  of  the  contract 
The  requirements  of  the  contract  related 
to  advance  deposits  and  payment 
guarantees  in  lieu  of  deposits  will 
remain  unchanged  until  title  passes 
pursuant  to  contract  standard  provision 
B8.11.  After  rrmovai,  deposits  will  be 
satisfied  by  deposits  equal  to  the 
revised  current  payment  amounts  as 
established  under  the  formula  for 
calculating  deferred  payments.  The 
Government  is  protected  as  to  the 
amount  of  the  deferred  payment  by  the 
fully  secured  promissory  note,  hi  dhe 
event  of  an  overcut,  an  advance  cash 
deposit  or  payment  guarantee  m  lieu  of 
deposit  most  equal  the  total  stumpage 
value  for  cut  timber  that  is  not  covered 
by  the  promissory  note  This 
requirement  will  ensure  that  the  vahie  of 
the  volume  harvested  above  the 
estimated  volumes  is  covered  by 
payment  guarantee.  Full  payment  or 
revision  of  the  promissory  note  must  be 


made  for  the  deiVrrf'd  va.,i.;  associated 
with  the  overcut. 

Umitatioa  on  applicaLon  of  deferred 
payment  modificatioaa.  Retroactive 
payment  deferrals  will  not  be  allowed 
for  volumes  previously  harvested  and 
removed  from  the  sale  area.  All 
applicable  volume  reported  on  the 
timber  sale  statement  of  account  for  the 
tnonth  the  modification  becomes 
effective  will  be  charged  for  usmg  the 
deferred  rate  procedures.  The 
performance  bond  amount  will  not  be 
reduced  under  the  deferred  payment 
procedures. 

Breach.  Failure  to  make  a  note 
payment  Will  result  in  suspen.sion  of 
operations  and  breach  of  the  provision 
for  deferred  payment  A  defajlJed  note 
couid  result  in  contract  termmation. 

Promissory  Note  Procedures  The 
promissory  note  will  be  for  the  amount 
of  the  payment  deferred,  as  estimated 
by  the  Forest  Service.  The  contract 
holder  may  select  the  prom!s,4ory  note 
term,  generally  up  to  5  years.  Rejj^ional 
Forester  authorization  will  be  required 
for  note  periods  in  excess  of  5  years 
The  maxinram  note  perii>d  is  10  yean 
Authorization  for  th«  additional  period 
will  be  based  on  a  determination  that 
the  purchaser  has  a  compeiiinj^  need. 
Purchasers  must  provide  Reoionai 
Foresters  a  financial  prnjertion  to 
support  the  need  for  a  promissory  note 
lerni  beyond  5  years.  The  projettlon 
must  be  examined  by  an  mciependent 
CPA,  with  an  accompany  hk  report  m 
accordance  wMl  the  .Agency  s  financial 
analysis  standards  and  guidelines 

The  CP.A  examination  and  report  must 
comply  with  professional 
pronouncements  issued  by  the  AlCPA- 
Auditing  Standards  Board  "Statement 
On  Standards  For  Accountants  Serv  ices 
On  Prospective  Financial 
Information" — specifically  the  19B5 
pronouncement  entitled  "Fin annal 
Forecasts  and  Projections'"  and  the 
related  "Forecast/Projections  Guide' 
and  "Forecast/Projection  Statement ".  A 
CPA  must  produce  all  reports  referred  to 
in  the  pronouncement  including  the 
Statement  of  Financial  Position.  Results 
of  Operations,  Statement  of  Cash  Flows 
(in  accordance  with  FASB  95  the 
Projected  Financial  Statements  will 
include  a  "Statement  of  Cash  Flows" 
(direct  method)  in  place  of  the 
Statement  of  Changes  In  Financial 
Position")  and  Summaries  of  Significant 
Assumptions  and  Accounting  Policies. 
This  projection  must  disclose  projected 
cash  flow  and  working  capital  balances 
for  the  period  requested.  "The  deferral 
period  beyond  5  years  can  only  extend 
to  the  point  where  either  the  cumulative 
cash  flow  or  vrorking  capital  become 


positive,  taking  into  account  the  deferral 
payments. 

The  Regional  Forester  will  coordinate 
the  grantmg  of  the  additional  note  term 
with  the  Stale  Director  of  the  Bure^iu  of 
Land  .Management  if  the  purchaser  has 
BLM  sales  that  meet  qualifications  ktt 
deferral  under  the  BLM  policy  for 
deferred  payments. 

The  note  principal  amount  will  be  due 
in  equal  quarterly  payments.  The  initial 
principal  payment  will  be  due  on 
January  1  of  the  year  following  the  dale 
of  note  execution.  The  remaining 
payments  will  be  due  .April  1,  July  1, 
October  1,  and  January  1.  Interest  will 
begin  to  accrue  on  the  amount  of 
deferral  at  the  time  stumpage  payment 
for  deferred  timber  is  due.  Interest  will 
be  calculated  on  the  accmed  amount  of 
the  deferral  or  the  outstanding 
remainder  of  the  note,  whichever  is  less 
Interest  will  be  billed  quarterly.  The 
note  must  be  executed  and  presented  to 
the  Forest  Servu:e  pnor  to  modifica'ion 
of  contract  terms.  The  interest  rate  will 
be  adiusted  at  each  payment  and  will  be 
equal  to  the  prime  rate  of  interest  listed 
m  the  Federal  Reserve  Statistical 
Release  H.  15.  Selected  Interest  Ra'es. 
Instrument,  Bank  Prime  Loan.  The 
Selected  Interest  Rates  {H.  15)  release 
for  February.  May.  A'jgust,  and 
November  will  be  used  as  the  basis  for 
the  promissory  note  interest  charges. 
The  rate  used  from  the  Selected  Interest 
Rates  sheet  will  be  the  average  monthly 
rate  listed  respectively  for  the  months  of 
January,  April,  July,  and  October. 

Payment  of  the  note  must  be  secured 
by  an  acceptable  form  of  security  as 
specified  in  the  Forest  Service  Financ  e 
and  Accounting  Handbook  (FSlf 
6.509  Ilk,  Chapter  80),  available  at  all 
Forest  Supervisor  Offices.  Examples  of 
acceptable  forms  of  secunty  include 
bonds  by  an  acceptable  surety, 
irrevocable  letters  of  credit,  or  securities 
of  the  United  States.  Additional  forms  of 
security  may  be  utilized  if  after  analysis 
they  are  deemed  acceptable  by  the  Chief 
of  tne  Forest  Service.  The  security 
amount  must  be  sufficient  to  cover  the 
entire  amount  of  the  note.  The  contract 
holder  or  surety,  where  applicable,  may 
make  pre-payment  of  all  or  a  portion  of 
the  outstanding  remainder  of  the  note  on 
the  date  of  any  quarterly  payment. 

The  amount  of  the  deferred  payment 
value  used  for  the  note  will  be  Initially 
calculated  using  the  original  advertised 
contract  volumes  as  adjusted  by  any 
subsequent  contract  modification.  The 
actual  prinnpdl  amount  will  be 
recalculated  at  the  completion  of 
harvest  of  the  \  olume  covered  by  the 
note,  when  the  exact  amount  of  the 
deferred  value  is  known.  The  note  will 


be  revised  to  reflect  actual  obligations. 
Actual  Forest  Service  scaled  or  payment 
unit  volume  will  be  used  to  determine 
the  note  value. 

The  amount  of  the  bond  security  may 
be  reduced  to  reflect  the  current  amount 
of  the  promissory  note  obligation  during 
the  note  period. 

The  note  payments  may  be  assumed 
by  the  surety  if  the  principal  is  unable  to 
make  the  quarterly  payments. 

If  contract  term  adjustment  for  30 
days  or  more  is  granted,  after  the 
contract  modification,  the  note 
obligation  will  be  revised  to  reflect 
adjusted  harvest  volumes  resulting  from 
approved  delays. 

Implementation  of  final  Policy.  The 
key  change  between  the  interim  and 
final  policy  is  the  use  of  the  prime  rate 
of  interest  for  the  promissory  note 
interest  requirement.  To  effect  the 
transition  between  the  interim  policy 
and  the  final  policy  on  interest  rate 
requirements  for  promissory  notes,  the 
date  of  postmark  of  the  purchaser's 
request  for  modification  of  a  sale  will  be 
used  to  determine  the  interest  rate  basis 
to  be  used  in  the  promissory  note. 
Requests  postmarked  on  or  after  the 
effective  date  of  the  final  policy  will  be 
subject  to  promissory  note  charges  at 
the  prime  rate  of  interest  as  provided  in 
the  final  policy.  Sales  modifications 
requested  under  the  interim  policy  will 
be  subject  to  promissory  note  charges 
equal  to  the  average  market  yield  of 
outstanding  Treasury  obligations  with 
remaining  years  to  maturity  of  5  years 

However,  to  receive  notes  with  the 
interest  rate  provided  in  the  interim 
policy,  purchasers  must  execute  the 
modifications  requested  under  the 
interim  policy  and  applicable 
promissory  notes  prior  to  December  31 
1989.  All  promissory  notes  executed 
after  December  31, 1989,  will  require 
note  interest  charges  at  the  prime  rate  of 
interest.  These  limitations  are  necessary 


to  avoid  negating  the  higher  interest 
requirements  of  the  final  policy. 

This  policy  is  being  issued  as  an 
Interim  Directive  to  Forest  Service 
Handbook  2409,15  Chapter  30, 

Regulatory  Impact 

This  action  has  been  reviewed  under 
U,S,  Department  of  Agriculture  policy 
and  procedures  as  well  as  submitted  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  Executive  Order 
(E,0,)  12291,  It  has  been  determined  that 
this  policy  does  not  have  the  effects  of  a 
major  rule  as  defined  in  E.0, 12291.  The 
procedure  implemented  by  this  policy 
will  not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  will  not 
result  in  major  increases  in  costs  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies  or  geographic  regions,  and  will 
not  have  significant  adverse  effects  on 
the  aliility  of  United  States  based 
industries  to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  It  does  not  change  the  amount 
a  purchaser  contracted  to  pay  for 
National  Forest  timber,  although  it  will 
affect  the  timing  of  when  a  purchaser 
will  have  to  pay  the  full  price  for 
stumpage  under  a  Forest  Service 
contract.  The  deferred  payment  will  be 
made  under  the  terms  of  a  fully  secured 
promissory  note.  The  note  will  require 
interest  charges  as  consideration  for 
payment  deferral. 

The  timing  of  payments  to  the 
Government  will  be  delayed  but  the 
note  interest  will  compensate  for  the 
deferral.  The  risk  of  nonpayment  will  be 
avoided  by  requiring  a  fully  secured 
promissory  note.  Counties  who  in  the 
areas  with  high-priced  sales  who  share 
in  revenues  generated  from,  Federal 
timber  sales  will  experience  a  short- 
term  deferral  m  receipts.  However,  the 
short-term  effects  are  likely  to  have  far 
less  adverse  impact  than  if  these  sales 


were  defaulted.  Since  purchasers  will 
eventually  pay  the  full  contract  value, 
the  long  term  receipts  to  affected 
counties  will  be  far  greater  than  would 
be  received  if  the  sales  were  defaulted 
and  resold.  The  procedures  will 
contribute  to  the  economic  well-being  of 
timber-dependent  communities,  the 
orderly  flow  of  timber  to  market  and 
receipts  to  Treasury,  strengthen  the 
orderly  accomplishment  of  resource 
management  objectives,  and  reduce 
administrative  costs  associated  with 
collection  of  claims  against  defaulting 
purchasers. 

It  has  also  been  determined  that  this 
policy  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  policy 
works  to  preserve  the  long  range 
revenues  to  affected  counties  and  to 
maintain  employment  in  the  area  and, 
thus,  reduces  the  certain  adverse 
economic  impacts  these  entities  would 
experience  in  the  event  of  default  and 
bankruptcy  of  purchasers  of  these  high- 
priced  sales. 

Based  on  both  experience  and 
environmental  analysis,  this  policy  will 
have  no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4).  Furthermore, 
utilization  of  this  policy  is  at  a 
qualifying  purchase's  discretion  and  a 
written  request  is  not  required  in  any 
specified  format.  The  policy  would  not 
result  in  additional  procedures  or 
paperwork  as  defined  in  the  Paperwork 
Reduction  Act  and  5  CFR  Part  1320. 

Date:  April  19. 1969. 
George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  89-11403  Filed  5-11-89:  845  am| 
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Preference  for  Elderly  Families  and 
Discretionary  Preference  for  Near 
Elderly  Families  In  Public  Housing 
Projects  for  Elderly  Families 

agency:  Office  of  the  As.sistant 

Sfcreifiry  for  Public  and  Indian  Housing, 

IIUD, 

ACTON:  Final  rule. 

summary:  This  njle  implpmcnts  section 
111  of  the  Housing  and  Community 
Development  Act  of  1987  by  (1) 
codifying  the  existing  practice  of 
providing  elderly  families  a  tenant 
selection  preference  for  admission  to 
public  housing  proiects  for  elderly 
f.imilies  and  (2]  permitting  a  public 
housing  agency  (PHA)  to  give  "near 
elderly  ■  families  a  tenant  selection 
pre^Tence  for  admission  to  public 
housing  projects  for  elderly  families 
when  the  PHA  determines  that  there  are 
not  enough  eligible  families  to  fill  all  the 
units  that  are  currently  vacant  or 
expected  to  become  vacant  in  the  next 
12  months. 

EFFECTIVE  DATE:  fune  20,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
F..iv\:ird  Whipple,  Rt'nMl  and 
Oi'  jpancy  Ffrair  h.  Office  of  Public  and 
[;.d:.:n  Housing.  Room  4206,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  telephone  (202)  428-0744;  TDD 
number  for  hearing  and  speech  impaired 
persons  (202)  428-0015.  (These  are  not 
toll-free  numbers  ) 

SUPPtEMENTARY  INFOaMATI&N: 

I.  Overview 

Section  111  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Act)  amended  section  3(b)(3)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437a)  (1937  Act)  to  establish  a 
preference  for  elderly  families  for 
admission  to  public  housing  projects  for 
elderly  families.  This  amendment  gave 
statutory  recognition  and  affirmation  to 
a  longstanding  policy  of  HL'U. 

Section  111  also  created  a 
discretionary  selection  preference  for 
"near  elderly"  families  in  proiects  for 
elderly  families  when  the  PH.-\ 
determines  that  there  are  not  enough 
eligible  elderly  families  to  fill  all  the 
units  that  are  currently  vacant  or 


expected  to  become  vacant  in  the  next 
12  months.  Whether  or  not  to  provide  a 
preference  for  the  "near  elderly"  is 
discretionary  with  the  PHA  The  statute 
permits  a  PHA  to  admit  otherwise 
qualified  near  elderly  families  to  a 
project  for  elderly  families  ahead  of 
othernon-elderly  families  when  the 
statutory  standard  is  met.  (As  used  in 
this  document,  the  term  PHA  includes 
an  Indian  Housing  Authority.) 

On  October  14. 1988,  HUD  proposed  a 
rule  to  implement  section  111  (53  PR 
40240).  The  rule  defined  an  "elderly 
family"  as  a  family  whose  head  or 
spouse  (or  sole  member)  is  at  least  62 
years  of  age,  or  is  a  disabled  or  a 
handicapped  person,  and  a  "project  for 
elderly  families"  as  any  public  housing 
project  or  portion  of  a  project  assisted 
under  the  1937  Act  (other  than  under 
section  8  or  17)  that  was  designated  for 
occupancy  by  elderly  families  at  its 
inception  or  for  which  the  PHA  gives  a 
preference  to  elderly  families  in  tenant 
selection  (with  HUD  approval)  to  the 
entire  project  or  a  portion  of  the  project 
A  "near  elderly  family"  was  defined  as 
a  family  whose  head  or  spouse  (or  sole 
member)  is  at  least  50  years  old  but 
under  the  age  of  62  years. 

The  proposed  rule  provided  that, 
before  exercising  the  discretionary 
preference  for  near  elderly  families,  a 
PHA  must  make  reasonable  efforts  to 
attract  eligible  elderly  families  not 
currently  being  assisted,  as  well  as, 
where  appropriate,  eligible  elderly 
families  currently  residing  iti  general 
occupancy  projects.  These  outreach 
efforts  were  designed  to  enable  the  PHA 
to  determine  whether  the  statutory 
standard — an  insufficient  number  of 
eligible  elderly  families  to  fill  all  the 
units  currently  vacant  or  expected  to 
become  vacant  in  the  next  12  months — 
has  been  met. 

II.  Public  Comments 

HUD  received  a  total  of  16  comments 
on  the  proposed  rule  from  nine  housing 
authorities,  five  advocacy  groups  for  the 
elderly  and  handicapped,  a  legal 
assistant  orgnization,  and  an  association 
of  housing  officials.  The  commenters 
generally  supported  the  proposed  rule, 
and  focused  on  specific  provisions  that 
are  discussed  below. 

Discretionary  Preference  for  Near 
Elderly  Families 

One  commenter  addressed  the 
discretionary  preference  for  near  elderly 
families,  stating  that  the  rule  should 
clarify  that  the  discretionary  preference 
does  not  mean  that  any  PHA  thai  allows 
near  elderly  families  must  also  allow 
non-elderly  families  if  there  are  not 
enough  elderly  and  near  elderly  families 


to  fill  all  vacant  units.  The  commenter 
expressed  concern  over  the  safety  and 
welfare  of  elderly  families  if  non-elderly 
families  are  allowed  to  move  into 
projects  designed  for  the  elderly, 
especially  since  many  of  these  projects 
ha\e  inadequate  facilities  for  non- 
elderly  families  with  small  children. 

PHAs  must  make  every  effort  to  keep 
vacancies  to  a  minimum.  If  a  PHA  has 
insufficient  demand  from  elderly 
families  to  fill  all  units  in  its  projects  for 
the  elderly,  and  the  PH.^  elects  to  adopt 
the  near  elderly  preference,  the  PHA 
would  admit  near  elderly  families  first, 
then  other  non-elderly  families.  Section 
111  does  not  provide  a  PHA  a  basis  to 
stop  filling  vacancies  simply  because  the 
pool  of  near  elderly  applicants  may  be 
exhausted. 

The  size  of  units  available  in  projects 
for  the  elderly  could,  of  course,  restrict 
which  non-elderly  families  could  be 
served  there.  Normally,  the  PHA  would 
not  be  able  to  accommodate  larger 
families  in  those  projects.  All  applicants 
for  public  housing  must  be  evaluated  to 
determine  that  they  will  not  reasonably 
be  expected  to  have  a  detrimental  effect 
on  other  tenants  or  on  the  project 
environment. 

Definition  of  Elderly  Family 

Two  commenters  expressed  the 
concern  that  the  inclusion  of  the 
handicapped  and  the  disabled  in  the 
definition  of  an  elderly  family  has 
created  a  stressful  living  environmen' 
within  elderly  projects  for  persons  over 
62  years  of  age.  According  to  one 
commenter,  the  deinstitutionalization  ol 
the  developmcntally  disabled  has 
created  problems  in  many  elderly 
projects.  Because  the  dcvelopmenlally 
disabled  meet  the  definition  of  an 
elderly  family,  their  admission  to  elderly 
projects  has  changed  the  character  of 
some  of  the  projects  This  commenler 
asked  that  the  rule  give  a  priority  to 
persons  over  62  years  of  age  or  persons 
who  are  physically  h.indicapped  when  a 
vacancy  occurs  in  projects  for  elderly 
families. 

The  definition  of  an  elderly  family 
(§§  905.315(c)(1)  and  960.405  of  the 
proposed  rule),  which  includes  perso^^ 
at  least  62  years  of  ago,  disabled 
persons,  or  handicapped  persons,  is  ihe 
same  definition  that  appears  in  24  CFR 
Part  912— Definition  of  Family  and 
Other  Related  Terms;  Occupancy  by 
Single  Persons.  It  is  taken  from  the 
statutory  definition  in  section  3(b)|3)  ol 
the  1937  Act.  HL'D  is  preparing  a  report 
to  Congress  concerning  the  challenges  ol 
housing  seniors  and  physically. 
mentally,  and  developmentally  disabli-d 
persons,  as  well  as  other  single  persons 


in  projects  which  previously  housed 
mostly  seniors,  Although  HUD 
recognizes  that  this  is  an  area  that  needs 
special  attention,  we  do  not  believe  this 
rule,  which  is  limited  to  implementing 
the  provisions  of  section  111.  is  the 
place  to  address  the  issue. 

There  is  no  statutory  basis  in  the 
definition  of  elderly  family,  or  m  tK.; 
preference  given  to  elderly  families  in 
projects  for  the  elderly,  to  give 
applicants  who  are  62  years  or  older  or 
are  phy.sicaliy  disabled  a  preference 
over  applicants  who  are  mentally  or 
developmentally  disabled.  Such 
disparate  treatment  would  be  an 
apparent  violation  of  section  504  of  the 
Rehabilitation  Act  of  1973.  which 
prohibits  discrimination  based  on 
handicap,  or  type  of  handicap,  among 
otherwise  qualified  individuals  in 
programs  receiving  Federal  financial 
assistance. 

Outreach  Efforts 

Sections  905.315(d)(31  and  960.407(c) 
of  the  proposed  rule  required  that. 
before  electing  the  discretionary 
preference  for  near  elderly  families,  a 
PHA  must  conduct  outreach  to  attract 
eligible  elderly  families,  including  those 
groups  that  historically  have  been  least 
likely  to  apply  and.  where  appropriate, 
elderly  families  residing  in  general 
occupancy  projects.  HUD  received  the 
most  comments  on  this  provision  of  the 
rule.  One  commenter  believed  the  rule 
should  define  the  term  "outreach"  to 
include  one-on-one  contact  and  house- 
to-house  activity,  with  explicit 
requirements  to  contact  those  with 
language/communication  difficulties 
and  the  functionally  illiterate.  This 
commenter  also  asked  that  PHAs  be 
requirtd  to  relate  actively  and 
continually  to  advocacy  groups  for  the 
disabled  and  the  elderly  the  availability 
of  units. 

One  commenter  believed  the  rule 
should  require  PHAs  to  file  with  UlTD 
an  outreach  plan  detailing  efforts  to  be 
used  to  attract  eligible  elderly  family 
applicants,  while  another  thought  the 
discretionary  preference  for  the  near 
elderly  should  only  be  instituted  where 
the  PHA  furnishes  HUD  ample 
documentation  proving  there  are  no 
elderly  families  wishing  to  be  admitted. 
According  to  the  latter,  the  PHA  should 
submit  its  waiting  list  to  HUD  and, 
where  there  are  no  elderly  families  on 
the  list,  demonstrate  that  news  of  the 
vacancies  had  been  circulated  among 
the  elderlv  community. 

The  PHA.  not  HUD,  is  in  the  best 
position  to  determine  which  methods  of 
outreach  would  be  most  appropriate  in 
attracting  the  elderly  families  needed  to 
fill  its  vacant  units.  "The  Public  Housing 


Occupancy  Handbook."  7465.1  REV-2. 

provides  suggestions  on  conducting 
outreach  in  paragraph  2-3.  "Maintaining 
a  WfU-Baianced  Application  Pool." 
Depending  on  the  locality,  some 
methods  would  work  better  than  others. 
There  is  insufficient  basis  for  HUD  to 
infringe  on  the  PHA's  discretion  in  this 
area  unless  the  PHA  fails  to  carry  out  its 
outreach  responsibilities. 

Another  commenter  suggested  that  the 
rule  establish  the  right  of  the  public  to 
review  infon.idtion  from  Ihe  PHA  used 
to  justify  its  position  that  there  are  no 
eligible  elderly  families  to  fill  current  or 
expected  vacancies.  HUD  believes  this 
would  be  an  inappropriate  intrusion, 
since  stale  privacy  laws  and  state 
freedom  of  information  laws  govern  the 
rights  of  the  public  to  view  PHA  records. 
According  to  one  commenter.  the  need 
of  near  elderly  families  is  sometimes 
much  greater,  and.  therefore,  should  be 
given  preference,  Section  111.  however, 
gives  elderly  families  priority  for 
proiects  for  the  elderly  Elderly 
applicants  interested  m  living  in  that 
type  of  project  would  have  to  be  offered 
assistance  before  near  elderly  families 
could  be  served,  even  if  the  need  of 
some  near  elderly  families  may  seem 
greater. 

A  comment  from  a  housing  authority 
questioned  the  usefulness  of  requiring 
PHAs  to  conduct  outreach  in  situations 
where  there  is  a  historj'  of 
underutilization  of  units  in  specific 
elderly  projects,  since  this  would  only 
sen-e  to  place  an  unnecessary- 
administrative  burden  on  PH.'\s. 
However.  HUD  believes  it  is  appropriate 
for  the  PHA  to  conduct  outreach  to 
attract  elderly  families  before  adopting 
the  discretionary  preference  for  near 
elderly  families. 

Admission  of  Elderly  Families  to 
General  Occupancy  Projects 

One  commenter  slated  that  the  rule 

should  clarify  that  elderly  residents  of 
general  occupancy  projects  are  underno 
obligation  to  move  to  elderly  projects 
and  that  elderly  residents  of  general 
occupancy  projects  who  are  rurrrntly 
overhoused  may  transfer  to  an 
appropriately  sized  unit  within  an 
existing  or  other  general  occupancy 
proi^ct  rather  than  be  required  to  move 
to  an  elderly  project.  While  the  rule 
would  require  a  PHA  to  conduct 
outreach  efforts  amcmg  elderly  family 
resident.*  of  general  occupancy  projects, 
it  would  not  require  that  those  residents 
move  to  projects  for  the  plderiy  If  an 
elderiy  family  is  properly  housed  in  a 
general  occupancy  proiert.  the  PHA 
would  not  be  in  a  position  tn  compel 
that  family  to  transfer  ti.  a  project  for 
the  elderly.  If  the  elderly  family  is 


overhoused,  however,  the  PHA's 
transfer  pohcy  and  the  availability  of 
appropriate  size  unit  would  determine 
where  the  elderly  family  would  need  to 
move. 

Another  commenter  was  concerned 
that  the  preference  for  elderiy  families 
will  eliminate  the  possibility  of  housing 
handicapped  and  disabled  families  in 
general  occupancy  projects,  since  the 
proposed  rule  would  permit  a  PHA  to 
give  a  preference  to  near  elderly 
families  in  elderiy  projects  only  when 
there  has  been  underutilization  by 
elderly  families. 

The  rule  requires  that  elderly  families, 
which  includes  disabled  and 
handicapped  persons,  be  given  a 
preference  for  units  in  projects  for  the 
elderiy.  HUD  does  not  intend,  however, 
to  preclude  elderiy  families,  including 
disabled  and  handicapped  persons,  from 
being  admitted  to  general  occupancy 
projects.  HUD  agrees  thai,  in  some 
circumstances,  it  may  benefit  a  young 
handicapped  or  disabled  person  to  be 
housed  in  a  general  occupancy  project, 
and  HUD  does  not  want  to  limit  this 
option.  Since  the  wording  of  the  last 
sentence  in  85  905.315(d)(2)  and 
960.407(b]  could  be  misinterpreted.  HUD 
is  clarifying  the  wording  in  the  final  rule. 
The  PHA  may  admit  eligible  near 
elderly  families  to  projects  for  the 
elderly  if  there  are  elderiy  families  on 
the  waiting  hst  but  none  of  them  is 
interested  in  moving  into  the  project  that 
has  the  vacancy. 

Other  Occupancy  Preference  and 
Restrictions 

In  §§  905.315(e)(3)  and  960.409(c).  the 
proposed  rule  provides  that  the  10 
percent  limitation  on  admission  of 
families  without  a  Federal  preference 
over  families  with  a  Federal  preference 
that  may  initially  receive  assistance  in 
any  one-year  period  will  not  apply  in  the 
following  situations:  (1)  Elderiy  families 
without  a  Federal  preference  who  are 
given  preference  for  admission  over 
non-elderly  families  with  a  Federal 
preference;  and  (2)  neariy  elderiy 
families  without  a  Federal  preference 
who  are  given  preference  for  admission 
over  other  non-elderly  families  with  a 
Federal  preference.  Although  supporting 
this  provision  of  the  rule  as  a  benefit  for 
PHAs,  one  commenter  believed  that  it 
would  be  difficult  and  costly  to  modify 
current  computer  programs  so  that 
proper  selection  can  be  followed  and 
documented. 

HUD  has  attempted  to  implement 
section  111  in  as  simple  and 
straightforward  a  manner  as  possible. 
The  near  elderiy  preference  is  optional. 
PHAs  will  have  to  determine  whether 
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the  benefits  of  implementing  this 
preference  according  to  the  provisions 
of  the  rule  outweigh  any  difficulties  they 
foresee  in  modifying  their  selection 
procedures  or  computer  programs. 

Under  this  rule  (J§  905.315(el(4)  and 
9eo.409(d)),  a  near  elderly  applicant  who 
IS  a  single  person,  as  that  term  is  defined 
in  S  912.2,  may  be  given  a  preference  for 
admission  over  other  single  person 
applicants  to  projects  for  the  elderly. 
However,  the  admission  of  near  elderly 
single  persons  is  subject  to  the  15 
percent  single  person  occupancy 
limitation  feschbed  in  i  912.3. 

One  commenter  addressed  this  issue, 
stating  that  the  purpose  of  the  rule  is  not 
served  if  a  PHA  must  count  near  elderly 
single  persons  toward  its  single  person 
occupancy  limitation,  which  requires 
HUD  approval  before  filling  any  units 
with  single  persons.  The  commenter 
wrote  that,  if  a  PHA  has  already 
reached  the  limit  allowed  for  single 
perBons,  the  PHA  is  precluded  from 
using  the  discretionary  preference  for 
near  elderly  single  persons. 

Section  111  does  not  increase  the 
number  of  persons  who  are  eligible  for 
public  housing  or  change  the  limitations 
on  the  percentage  of  single  persons  that 
can  be  admitted.  Section  111  deals  with 
the  order  in  which  applicants  are 
selected.  It  permits  PHAs  to  maintain 
the  character  of  projects  for  the  elderly 
by  giving  near  elderly  families  a 
preference  over  other  non-elderly 
families  when  there  are  not  enough 
elderly  families  available  to  fill  current 
or  expected  vacancies. 

HUD  regulations  required  thai  a  HUD 
Field  Office  limit  the  number  of  units 
within  the  jurisdiction  of  a  PHA  that  can 
be  occupied  by  single  persons  to  not 
more  than  15  percent  of  the  units  in  the 
public  housing  and  Section  8  New 
Construction.  Substantial  Rehabilitation, 
and  Moderate  Rehabilitation  programs 
within  that  jurisdiction.  The  15  percent 
limit  applies  to  all  units  under  the 
jurisdiction  of  a  PHA  and  does  not 
impose  a  limit  on  the  number  of  units 
occupied  by  single  persons  that  can  be 
authorized  for  any  particular  project  or 
program. 

Section  3(b)(3)  of  the  1937  Act,  as 
amended,  provides  that  the  15  percent 
limitation  on  the  housing  of  single 
persons  can  be  exceeded,  up  to  30 
percent,  if  the  vacant  dwelling  units  are 
not  otherwise  likely  to  be  occupied 
within  the  next  12  months  because  of 
their  condition  or  location.  This 
provision  is  not  yet  reflected  in  HUD 
regulations,  which  still  refer  to  the  15 
percent  limitation.  HUD  is  preparing  a 
rule  for  proposal  in  the  near  future  to 
implement  the  increase  m  the  single 
person  occupancy  limitation. 


Applicability  of  the  Rule 

Two  commenters  believed  the  rule 
should  be  expanded  to  include  the 
Section  8  Housing  Assistance  Payments 
programs  for  New  Construction. 
Substantial  Rehabilitation,  and 
Moderate  Rehabilitation,  because  many 
PHAs  combine  the  waiting  lists  for  those 
programs  with  public  housing  waiting 
lists.  HUD  does  not  believe  that  the  rule 
should  be  broadened  to  cover  Section  8 
programs.  Section  111.  which  is  explicit 
in  its  application  to  public  housing 
projects,  is  directed  toward  helping 
PHAs  reduce  public  housing  vacancies. 
it  will  not  be  difficult  for  PHAs  with  a 
combined  waiting  list  to  apply  the  near 
elderly  preference  only  in  selecting 
applicants  for  public  housing  projects 
for  the  elderly  and  not  for  Section  8 
proiects. 

111.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  The  Finding  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development,  Room  10276.  451  Seventh 
Street  SW  .  Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17. 1981  An  analysis  of  the 
rule  indicates  that  it  would  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  cause  a  major 
increase  m  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maritets 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.SC,  605(b)l,  the 
Undersigned  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  administering  the 
preference  for  elderly  families  and  the 
discretionary  preference  for  near  elderly 
families  in  projects  for  elderly  families 
should  not  entail  significantly  greater 
expense  to  the  PHA  than  the  PHA 
would  normally  incur  in  carrying  out  its 
tenant  selection  process. 


The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  a  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being 
and.  thus,  are  not  subject  to  review 
under  the  Order.  The  rule  would  assist 
PHAs  to  provide  housing  to  a  broader 
range  of  tenants,  especially  in  projects 
that  have  experienced  vacancy 
problems,  which  will  assist  families  to 
afford  decent,  safe,  and  sanitary  housing 
of  their  choice.  The  General  Counsel  has 
also  determined,  as  the  Designated 
Official  for  HUD  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  that 
the  policies  contained  in  this  rule  do  not 
have  federalism  implications  and, 
therefore,  are  not  subject  to  review 
under  that  Order.  The  rule  is  only  a 
procedural  change  to  a  program  with  a 
history  of  Federal  and  local  cooperation. 
The  voluntary  nature  of  the  program  is 
fully  consistent  with  the  concept  of 
federalism. 

This  rule  was  listed  as  item  1030  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  at  54  FR  16708  on 
April  24, 1989,  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.850. 

List  of  Subjects 

24  CFR  Part  905 

Grant  programs — Indians,  Low  and 
moderate  income  housing, 
Homeownership,  Public  housing. 

24  CFR  Part  960 

Public  housing. 

Accordingly.  24  CFR  Parts  905  and  960 
are  amended  as  follows: 

PART  905— INDIAN  HOUSING 

1.  The  authority  citation  for  Part  905 
continues  to  read  as  follows: 

Authority:  Sees.  201,  202,  203,  205,  United 
Slates  Housing  Act  of  1937,  as  added  by  the 
Indian  Housing  Act  of  1968  (Pub.  L  100-358. 
42  U.S.C.  1437aa,  1437bb,  1437cc.  1437ee); 
sees.  3.  4.  5.  6,  9, 11. 12. 16.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437b. 
1437c,  1437d.  1437g.  14371, 1437J,  1437n);  sec. 
7|b).  Indian  Self-Delermination  and 
Education  Assistance  Act  (25  U.S.C.  450e(b)); 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Part  905.  Subpart  C,  is  amended  by 
adding  5  905.315  to  read  as  follows: 

§  905.3 1 5    Praf •rence  for  elderty  families 
and  discretionary  preference  for  near 
eldcriy  famllle*  In  projects  for  the  elderty. 

(a)  Purpose.  The  purpose  of  this 
section  is: 
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(1)  To  establish  a  preference  for 
Elderly  Families  for  admission  to 
projects  for  Elderly  Families;  and 

(2)  To  permit  an  IHA  to  give  a 
preference  to  Near  Elderly  Families  for 
admission  to  projects  for  Elderly 
Families  when  the  IHA  determines,  in 
accordance  with  paragraphs  (d)(2)  and 
(3)  of  this  section,  that  there  are  not 
enough  eligible  Elderly  Families  to  fill 
all  the  units  that  are  currently  vacant  or 
expected  to  be  vacant  in  the  "next  12 
months, 

(b)  Applicability.  This  section  applies 
to  all  dwelling  units  in  rental  projects  or 
portions  of  rental  projects  for  the  elderly 
assisted  under  the  U.S.  Housing  ,'\ct  of 
1937  where  the  projects  are  owned  by  or 
leased  to  IHAs  and  leased  or  subleased 
by  IHAs  to  tenants.  It  does  not  applv  to 
Section  23  and  Section  10(c)  leased  " 
housing  projects  or  the  Section  23 
Housing  Assistance  Payments  Program 
where  the  owners  enter  into  leases 
directly  with  the  tenants,  or  to  the 
Section  8  Housing  Assistance  Payments 
Program,  the  Low-Rent  Housing  " 
Homeownership  Opportunities  Program 
(Turnkey  III),  or  the  Mutual  Help 
Homeownership  Opportunities  Program. 

(c)  Definitions.— [1]  Elderly  Family.  A 
Family  whose  head  or  spouse  (or  sole 
member)  is  at  least  sixty-two  years  of 
age,  or  a  Disabled  Person  or  a 
Handicapped  Person  (as  those  terms  are 
defined  in  24  CFR  912.2).  An  Elderly 
Family  may  include  two  or  more  elderly. 
Disabled  or  Handicapped  Persons  living 
together,  or  one  or  more  of  these  persons 
living  with  one  or  more  Live-in  Aides  (as 
defined  in  24  CFR  912.2). 

(2)  .Wear  Elderly  Family.  A  Family 
whose  head  or  spouse  (or  sole  member) 
is  at  least  50  years  of  age  but  below  the 
age  of  62  years. 

(3)  Pro/ect  for  Elderly  Families.  As 
used  in  this  section,  a  project  for  Elderly 
Families  is  a  project  or  portion  of  a 
project  to  which  this  section  is 
applicable  under  paragraph  (b)  that  was 
designated  for  occupancy  by  the  elderly 
at  its  inception  (and  that  has  retained 
that  character)  or,  although  not  so 
designated,  for  which  the  IHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  units  in  the 
project  (or  for  a  portion  of  the  units  in 
the  project)  to  Elderly  Families. 

(d)  Selection  preferences.  (1)  An  IHA 
must  give  a  preference  to  Elderly 
Families  in  determining  priority  for 
admission  to  projects  for  Elderly 
Families. 

(2)  An  IHA  may  give  a  preference  to 
Near  Elderly  Families  in  determining 
prioriiy  for  admission  to  projects  for 
Elderly  Families  when  the  IHA 
determines  that  there  are  not  enough 
eligible  Elderly  Fomilies  to  fill  all  the 


units  that  are  currently  vacant  or 
expected  to  become  vacant  in  the  next 
12  months.  In  no  event  may  an  IHA 
admit  a  Near  Elderly  F'amily  if  there  are 
eligible  Elderly  Families  on  the  IHA's 
waiting  list  that  would  be  willing  to 
accept  an  offer  for  a  suitable  vacant  unit 
in  that  project. 

(3)  Before  electing  the  discretionary 
preference  in  paragraph  (d)(2)  of  this 
section,  an  IHA  must  conduct  outreach 
to  attract  eligible  Elderly  Families, 
including,  where  appropriate.  Elderly 
Families  residing  in  general  occupancy 
projects. 

(e)  Other  preferences;  single  person 
occupancy.  (1)  An  IHA  must  follow  its 
policies  and  procedures  for  applying  the 
Federal  preferences  contained  in 

5  905.313  when  selecting  applicants  for 
admission  from  among  Elderly  Families. 

(2)  If  an  IHA  elects  the  discretionary 
preference  in  paragraph  (d)(2)of  this 
section,  the  IHA  must  follow  its  poHcies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  §  903.313  when 
selecting  applicants  for  admission  from 
among  .Near  Elderly  Families. 

(3)  Elderlv  Families  that  do  not  qualify 
for  a  Federal  preference  contained  in 

§  905.313  and  that  are  given  preference 
for  admission  under  this  section  over 
non-elderly  families  that  qualify  for  such 
a  Federal  preference  are  not  subject  to 
the  10  percent  limitation  on  admission  of 
families  without  a  hederal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  §905.313[b)(2)(ii). 

(4)  Near  Elderly  Families  that  do  not 
qualify  for  a  Federal  preference 
contained  in  §  905.313  and  that  are  given 
preference  for  admission  under  this 
section  over  other  non-elderly  families 
that  qualify  for  such  a  Federal 
preference  are  not  subject  to  the  10 
percent  limitation  on  admission  of 
families  w-'hout  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  §905.313(b)(2Kii). 

(5)  If  a  Near  Elderly  applicant  is  a 
Single  Person,  as  that  term  is  defined  in 
§  912.2  of  this  chapter,  the  Near  Elderly 
Single  Person  may  be  given  a  preference 
for  admission  over  other  Single  Persons 
to  projects  for  the  elderly. 
Notwithstanding  any  preference  over 
other  Single  Persons,  a  Near  Elderly 
Single  Person's  selection  for  admission 
is  subject  to  the  single  person 
occupancy  limitation  rule  contained  in 

§  912.3,  including  provisions  for  HUD 
approval. 


PART  960— ADMISSION  TO  AND 

OCCUPANCY  OF   PUBLIC  t.jL'SING 

1.  The  authority  citation  for  Part  960  is 
revised  to  read  as  follows: 

Authority:  Sees.  3,  5,  6, 16.  United  Slates 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c 
14374  and  1437n);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Part  980  is  amended  by  adding 
Subpart  D,  to  read  as  follows: 

Subpart  D-Preference  for  Elderty  Families 

and  Discretionary  Preference  for  Near 
E  iderty  F  amiies  ir  Public  Housing  Projects 
'Of  tt'e  ElOeriy 

Sec 

960.401  Purpose. 

960.403  Applicability. 

960.405  Definitions 

960.407  Selection  preference. 

960  409  Other  preferences:  single  person 
orcupancy. 

Subpart  D— Preference  lor  Elderv 
Famihes  and  Discretionary  Preference 
for  Near  Elderly  Families  in  Public 
Housing  Projects  for  the  Elderty 

§960  401     Purpose. 

The  purpose  of  this  subpart  is  to 
establish  a  preference  for  Elderly 
Families  for  admission  to  public  housing 
projects  for  Elderly  Families,  and  to 
permit  a  PHA  to  give  preference  to  Near 
Elderly  Families  for  admission  to  public 
housing  projects  for  Elderly  Families 
when  the  PHA  determines,  in 
accordance  with  §  960.407(b)  and  (c), 
that  there  are  not  enough  eligible  Elderly 
Families  to  fill  all  the  units  that  are 
currently  vacant  or  expected  to  be 
vacant  in  the  next  12  months. 

S  960.403     Applicability. 

This  subf^ai  1  ayyihes  to  all  dwelling 
units  in  public  housing  projects  or 
portions  of  projects  for  the  elderly 
assisted  under  the  U.S.  Housing  Act  of 
1937  where  the  projects  are  owned  by  or 
leased  to  PHAs  and  leased  or  subleased 
by  PHAs  to  tenants.  It  does  not  apply  to 
Section  23  and  Section  10(c)  leased 
housing  projects  or  the  section  23 
Housing  Assistance  Payments  Program 
where  the  owners  enter  into  leases 
directly  with  the  tenants,  or  to  the 
Section  8  Housing  Assistance  Payments 
Program,  the  Low-Rent  Housing 
Homeownership  Opportunities  Program 
(Turnkey  III),  the  Mutual  Help 
Homeownership  Opportunities  Program, 
or  to  Indian  Housing  Authorities.  (For 
applicability  to  Indian  Housing 
Authorities,  see  Part  905  of  this  chapter.) 

§960.405    Definitions. 

Elderly  Family.  A  Family  whose  head 
or  spouse  (or  sole  member)  is  at  least 
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sixly-lwo  years  of  age.  or  a  Disabled 
Person  or  a  Handicapped  Person  (as 

those  terms  are  defined  m  24  CFR  912.2] 
An  Hderiy  Family  may  include  two  or 
more  elderiy,  Disabled  or  Handicapped 
Persons  Ijving  together,  or  one  or  more 
of  these  persons  living  with  one  or  more 
Live-in  Aides  (as  defined  in  24  CFR 
912.2). 

Sear  Elderly  Family  .\  Family  whose 
head  or  spouse  (or  sole  member!  is  at 
least  50  years  of  age  but  below  -he  age 
of  62  years 

Prefect  for  Elderly  Fc.-r;;,','ps  As  u3ed 
in  this  subpart,  a  projec*  for  Elderly 
Families  is  a  project  or  portion  of  a 
project  to  which  this  svii-ipart  is 
applicable  under  §  960  403  that  was 
designated  for  occupancy  by  the  elderly 
at  Its  inception  (and  that  has  retained 
that  character)  or.  although  not  so 
designated,  for  which  the  PHA  gives 
preference  in  tenant  seiection  (with 
HL'D  approval)  for  all  units  'n  the 
prefect  (or  for  a  portion  of  the  units  m 
the  project)  to  Elderly  Families 

$960,407    S»l>cKon  pnivnc*. 

fa)  A  PHA  must  give  a  preference  to 
Elderly  Families  in  determining  pnority 
for  admission  to  protects  for  Elderly 
Families. 

(b)  A  PHA  may  give  a  preference  to 
.Near  Elderly  Families  in  determining 
prionty  for  admission  to  projects  for 
Elderiy  Families  when  the  PHA 
determines  that  there  are  not  enough 
eligible  Elderly  Families  to  fill  a!!  the 
units  that  are  cjrrentiv  vacant  or 


expec'ed  to  become  vacant  in  the  next 
12  months.  In  no  event  may  a  PHA 

admi*  d  Near  Elderly  Family  if  there  are 
eligible  Elderiy  Families  on  the  Pti.'\'8 

waiting  list  that  would  be  willing  to 
accept  an  offer  for  a  suitable  vacant  unit 
:n  that  pni(ect 

■,!  Before  eiec'ing  ''^e  (iiscretionary 
pfferencp  m  parai^rapn  ihj  of  this 
sec'ion.  a  PHA  must  (.oriiiiu  !  .jutreach  to 
a-trac'  ehgibie  EJdesK'  Farr-ilies 
inJudinK' 

■  \  \  Thu«e  jjroiips  *h<i;  riistoricaily  have 
Ijef'n  least  likely  t»j  appcy   and 

2'  Wh'^r*'  afH'r:!f;r;.i*f   Fl.ier;-, 
p.imiiies  -"Siii'Tig  :p.  g^^nerai  iji.c.upancy 

pfier's 

§  9M.404     OttMr  pr«f«r«nc«8;  sJngt« 
person  occupancy 

(a)  .\  PHA  miis'  follow  its  policies  and 
procedures  for  atiplvini>  she  Federal 
preferences  contained  in  Subpart  B  of 
!hi3  P'irt  when  seiectiny  applicants  for 
admission  from  amons  Elderly  Families, 

(b)  If  a  PHA  elects  the  discretionary 
preference  in  5  960.407(bi.  the  PHA  must 
follow  Its  policies  and  procedures  for 
;ipp:>ing  ;he  Federal  preferences 
contained  in  Subpart  B  of  this  part  when 
seipc'mst  applicants  for  admission  from 
a.-non^  Near  Elderly  Families 

!c;  Elder!)  Famines  that  do  not  qualify 
for  a  Federal  prefereiice  contained  m 
Subpart  B  of  thi.s  Part  anti  that  are  given 
pre'e'ence  f.or  admission  under 
5  9W  4ri"!aj  ii\  er  n 
■^H*  c 


•n-elderlv  famaies 


f>  for  such  a  Fcdera. 

e  a-'"'  rc.if  subject  to  the  ID 


percent  limitation  on  adm.ission  of 
families  without  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  m  5  960.211(b)(2)(ii). 

(d)  Near  Elderly  Families  that  do  not 
qualify  for  a  Federal  preference 
contained  in  Subpart  B  of  this  Part  and 
that  are  given  preference  for  admission 
under  $  960.407(b)  over  other  non- 
elderly  families  that  qualify  for  such  a 
Federal  preference  are  not  subject  to  the 
10  percent  limitation  on  admission  of 
families  without  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  §960.211(b)(2)(iij. 

(e)  If  a  Near  Elderly  applicant  is  a 
Single  Person,  as  that  term  is  defined  in 
§  912.2  of  this  chapter,  the  Near  Elderly 
Single  Person  may  be  given  a  preference 
for  admission  over  other  Single  Persons 
to  projects  for  the  elderly. 
Notwithstanding  any  preference  over 
other  Single  Persons,  a  Near  Elderiy 
Single  Person's  selection  for  admission 
is  subject  to  the  single  person 
occupancy  limitation  rule  contained  in 

I  912.3,  including  provisions  for  HUD 
approval. 

Dated:  May  5,  1989 
Thomas  Sherman. 

Acting  General  Deputy.  Assistant  Secrtidry 

for  Public  and  Indtan  Housing. 

[PR  Doc-  89-11436  Filed  5-11-89;  8:45  am) 
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STATE  JUSTICE  INSTITUTE 

PoNey  Statement 

AOCNCr.  State  [ustice  Institute 
Acnoic  Proposed  policy  statement 

SUttMAMY:  This  statement  sets  forth  the 
Institute's  proposed  plan  for  allocating 
funds  in  FY  1990  and  subsequent  years 
to  projects  providing  education  and 
training  for  judges  and  court  personnel 
DATE:  The  Institute  invites  public 
comment  on  the  statement  until  [une  12. 
1989. 

AOORESS:  Comments  should  be  sent  to: 
State  justice  Institute,  120  S,  Fairfax  St.. 
Alexandria,  Va.  22314 
FOA  FURTHER  INFORMATION  CONTACT: 
David  1.  Tevelin.  Executive  Director,  or 
Catherine  Pierce,  Deputy  Chief,  Program 
Division,  at  the  above  address,  or  at 
(703)  684-6100. 

tUPPUEMEMTARY  INFORMATION:  This 
Statement  sets  forth  the  State  Justice 
Institute's  proposed  long-range  plan  to 
support  projects  to  educate  judges  and 
other  key  court  personnel.  The 
Statement  is  divided  into  three  sections: 
Background:  Goals:  and  Funding 
Strategy 

The  Background  section  describes  the 
Institute's  statutory  mission  and  its 
experience  in  judicial  education  to  date; 
the  Goals  section  presents  the  Board  of 
Directors'  assessment  of  that  experience 
and  its  statement  of  Sfl's  fundamental 
goals  in  the  area;  and  the  Stratri:v 
section  explains  how  the  Institute  plans 
to  work  toward  those  goals  in  the  future 

The  proposed  funding  strategy  is 
premised  on  the  Institute  s  experience 
and  goals  as  set  forth  below  On  the 
basis  of  the  comment  received,  the 
Strategy  will  be  revised  as  appropriate 
arid  included  m  the  Institute's  propijsed 
Vy  1990  Grant  Guideline  for  fur'her 
comment.  The  final  S'ralegy  wiil  be 
incorporated  in  the  final  1990  Guideline. 

I.  Background 

The  State  justice  Institute  Act  of  1984, 
as  amended.  42  USC  lO^Ol.  et  seq., 
accords  the  education  of  judges  rind  key 
court  personnel  a  high  priority  in  the 
allocation  of  S|I  grant  funds.  One  of  the 
Institutes  four  principal  statutory  duties 
is  to  "encourage  education  for  judges 
and  support  personnel  of  Sta'e  court 
systems  through  nationdl  and  Std'e 
org.mizations,  inchiding  universities."  42 
U.S.C.  10702(b!(4).  A  similar  purpose  is 
stated  in  the  list  of  authorized  funding 
areas  See  42  USC.  in-0,5(a)(5).  Section 
l(J7i),5(c)|2)  of  the  statute  provides 
further  direction  by  au'horizing  awards 
"to  support  education  and  training 
programs  for  judges  and  other  court 


personnel,  for  the  performance  of  their 
general  duties  and  for  specialized 
functions,  and  to  support  national  and 
regional  conferences  and  seminars  for 
the  dissemination  of  information  on  new 
developments  and  innovative 
techniques." 

The  importance  of  judicial  education 
to  Congress  has  been  matched  by  its 
importance  to  the  institute's  applicants 
and  grantees  since  the  time  the  Institute 
received  its  first  concept  papers  in  April. 
1987.  Nearly  one-third  of  the  almost  800 
concept  papers  Sjl  has  received  since  its 
establishment  have  proposed  a  judicial 
education  proiect  (As  used  in  this 
Statement,  'ludicial  education"  means 
education  and  training  for  judges  and 
for  court  personnel.) 

Because  so  many  of  (he  papers 
received  in  the  first  round  of  FY  1987 
funding  proposed  similar  projects, 
particularly  those  submitted  by  the 
major  national  judicial  education 
providers,  and  because  it  was  apparent 
that  there  has  been  little  communication 
or  coordination  among  them  in 
formulating  their  proposals,  the  Board 
invited  representatives  of  five 
providers — the  National  Center  for  State 
Courts,  the  National  judicial  College,  the 
National  Council  of  Juvenile  and  Family 
Court  judges,  the  National  Association 
of  State  Judicial  F.ducators,  and  the 
.American  .'Xcademy  of  judicial 
Education — to  meet  with  Institute  staff 
in  June.  1987.  The  purpose  of  the  meeting 
was  to  determine  whether  their 
proposals,  and  the  educational  benefits 
to  be  provided,  might  be  improved  by 
gn^ater  cooperation  and  sharing  of 
resources 

The  meeting  produced  short-term 
success  and  raised  the  prospect  of 
significant  long-term  cooperation  for  the 
benefit  of  State  court  judges  and  court 
staff  nationwide.  Several  proposals 
funded  by  the  Board  in  FY  1987  were 
joint  projects  between  national 
providers,  including  a  grant  to  maintain 
a  Judicial  Education  Network  comprised 
of  the  organizations  listed  above  and 
others,  including  the  Federal  judicial 
Center  and  the  Association  of  American 
Law  Schools.  Other  cooperative  projects 
were  funded  in  FY  1988. 

In  1988.  the  Institute  took  another 
important  step  to  inform  its  judgment 
about  how  best  to  use  its  resources  to 
provide  more  effective  judicial 
education  around  the  country.  Sjl 
commissioned  a  panel  of  individuals 
from  a  variety  of  disciplines  to  reflect  on 
judicial  education  and  provide  the 
Institute  with  their  views  about  the  most 
prudent  use  of  its  judicial  education 
funds.  The  members  of  the  panel  were 
Justice  Christine  Durham  of  the  Utah 
Supreme  Court,  Dennis  Catlin.  Director 


of  the  Michigan  judicial  Institute; 
Frederick  Lawrence,  a  professor  of 
ethics  and  law  at  Boston  College; 
Charles  Claxton.  a  professor  of 
education  at  Memphis  State  University: 
and  David  Schultz.  a  professor  of  law  at 
the  University  of  Wisconsin,  The  study 
was  coordinated  by  Thomas  Hodson,  a 
lawyer,  journalist,  and  former  Ohio 
municipal  court  judge  and  U.S.  Supreme 
Court  Fellow.  Copies  of  the  panelists' 
papers  are  available  from  SJI  upon 
request. 

In  October,  1988,  the  Board  held  a 
public  forum  at  which  national  and 
State  judicial  educators  presented  their 
views  on  SJI's  role  in  judicial  education. 
On  the  basis  of  the  panelists'  papers  and 
observations,  the  views  of  the  judicial 
education  providers,  and  its  own 
insights  and  experiences,  the  Board 
revised  the  judicial  education  Special 
Interest  category  in  the  FY  1989  Grant 
Guideline  to  include  new  emphasis  on 
the  development  of  in-State  education 
programs,  technical  assistance  support 
to  State  judicial  educators,  and  the  use 
of  effective  adult  education  principles  in 
delivering  judicial  education. 

Specifically,  the  category  included; 

i.  Development  by  a  Slate  of  minimum 
standards  for  its  court  education  programs; 

ii.  Preparation  by  a  State  of  long  range 
plans  to  ensure  a  comprehensive  training 
program  and  the  effective  allocation  of 
limited  court  education  resources; 

iii.  Development  of  an  organization  to  plan 
and  implement  education  programs  for  judges 
and  court  personnel  in  those  States  which 
currently  have  little  or  no  capacity  to  develop 
a  State  court  education  program.  Applicant 
Stales  must  demonstrate  a  commitment  to 
maintain  and  enhance  their  court  education 
program  after  the  grant  period;  and 

iv.  Development  of  innovative  continuing 
education  and  career  development  programs 
for  all  court  personnel,  including  but  not 
limited  to  programs  that  emphasize  "team." 
training. 

The  Board  expressed  particular 
interest  in  supporting  projects  providing 
"technical  assistance  to  State  and 
national  judicial  educators  for  the 
transfer  of  educational  curricula  and 
resources,  faculty  development 
techniques,  delivery  techniques, 
evaluation  methods,  and  plans  for  the 
development  and  administration  of 
judicial  education  programs." 

Applicants  were  also  asked  to  assure 
that  faculty  "understand  and  apply  adult 
education  techniques  and  teaching 
methods;  provide  opportunities  for 
structured  interaction  among 
participants;  develop  tangible  products 
and  materials  for  use  by  the  faculty, 
participants,  and  other  judicial 
educators;  employ  a  process  for  the 
recruitment  of  qualified  and  effective 


faculty:  and  develop  sound  methods  for 

evaluating  the  impact  of  the  training." 

Although  the  FY  1989  funding 
decisions  have  yet  to  be  made,  the 
Board  was  encouraged  by  the 
substantial  number  of  provocative 
concept  papers  that  responded  to  each 
of  the  issues  noted  in  the  Guideline. 

II.  Goals 

In  reflecting  on  the  more  than  200 
judicial  education  concept  papers  it  has 
reviewed  over  the  past  two  years,  the 
Board  of  Directors  found  that  the 
Institute  has  been  asked  to  support  a 
diverse  range  of  important  projects.  The 
needs  described  by  the  papers  have 
been  ( orroborated  and  supplemented  by 
more  than  500  concept  papers 
responding  to  other  Institute  Special 
Interest  areas;  by  information  provided 
by  judges,  court  personnel  and  judicial 
educators  in  different  forums  around  the 
country;  and  by  the  experiences  of  the 
members  of  the  Board  themselves.  In  the 
Board's  judgment,  the  convincing 
demonstration  of  a  broad  variety  of 
needs  requires  the  Institute  to  be 
receptive  to  an  equally  broad  array  of 
education  projects  that  promise  to  meet 
those  needs. 

The  educational  projects  proposed  to 
Sjl  are  diverse  in  their  goals,  objectives, 
approaches,  and  sources. 

Coals  and  Objectives.  The  Board 
recognizes  that  judicial  education  has  a 
number  of  diverse,  but  equally 
important  and  interrelated  goals.  Some 
prnjectes  are  designed  to  orient  or 
educate  the  individual  judge,  others  to 
improve  court  management,  and  still 
others  to  broaden  judicial  perspectives 
and  altitudes  about  justice. 

Within  each  of  thn«p  (ioals  is  a  variety 
of  objectives.  For  ex.jmplp,  within  the 
category  of  projects  aimed  at  helping  the 
individual  judge  a.e  projects  that  orient 
new  judges,  provide  continuing 
education  atiout  le>;al  subjects  and 
procedures,  and  promote  personal 
enrichment  or  effective  methods  of 
managing  stress.  Projects  dirtfcted  at 
effective  court  management  might 
address  court  administration  issues, 
technological  developments,  problem- 
solving  techniques,  or  human  relations 
topics.  Programs  that  seek  to  broaden 
judicial  perspectives  include  courses 
probing  the  philosophy  of  justice;  the 
personal  decisionmaking  process;  the 
humanities;  and  legal,  ethical,  and  moral 
dilemmas. 

Approaches.  Education  of  judges  and 
court  personnel  can  be  provided 
effectively  in  a  variety  of  ways. 
Classroom  settings  can  be  useful, 
especially  when  the  instructor  is  skilled 
at  drawing  out  the  experiences  and 
reflections  of  his  or  her  students,  but 


quality  education  can  also  be  imparted 
by  other  methods.  Individualized 
instruction  through  benchbooks  or  home 
study  materials  (such  as  video  tapes  or 
interactive  computer  software)  can  be 
effective  and  sometimes  necessary, 
particularly  for  judges  and  court 
officials  in  rural  areas  or  in  Slates 
lacking  formal  judicial  education 
programs  or  adequate  travel  budgets. 

At  the  other  end  of  the  spectrum, 
national  or  regional  conferences, 
seminars,  and  symposia  can  often 
provide  uniquely  valuable  education. 
Such  conferences  often  are  able  to 
attract  leading  speakers  and  experts 
otherwise  unavailable  to  State  court 
audiences.  These  events  also  offer 
participants  the  chance  to  meet  and 
exchange  experiences  with  their 
colleagues  from  around  the  nation,  both 
formally  and  informally  SJI's  experience 
in  co-sponsoring  three  successful 
national  conferences  ((m  "State  of  the 
ari  "  criminal  court  issues,  dispute 
resolution,  and  AIDSl  has  confirmed  the 
Board  s  belief  in  the  value  of  such 
meetings. 

Another  valuable  educational  tool  is 
technical  assistance  delivered  by 
experts  to  junsdictions  needing  "hands- 
on"  help  in  dealing  with  a  problem. 
Because  many  of  these  problems  have 
been  successfully  confronted  by  other 
courts  across  the  nation,  an  already 
existing  group  of  experts — judges,  court 
personnel,  researchers,  and  others — is 
often  available  to  help  resolve 
seemingly  intractable  issues.  The  impact 
of  technical  assistance  is  most  effective 
when  its  recipients  can  be  educated  to 
share  their  experiences  with,  and  teach, 
others. 

Sources  of  Education.  A  wide  variety 
of  educational  services  are  available 
through  national  and  State  judicial 
education  providers,  as  well  as  other 
non-profit  organizations  and 
universities.  National  judicial  education 
providers  can  offer  support  and 
guidance  to  State  programs  and.  like 
national  conferences,  can  provide 
experiences  unavailable  at  the  State 
level.  National  organizations  also  can 
provide  important  services  and  products 
with  nationwide  impact. 

SJI  grants  have  helped  national 
providers  enhance  their  own  curriculum; 
present  their  courses  off-site;  develop 
new  resources,  such  as  electronic 
bulletin  boards  and  data  bases; 
subsidize  participants'  costs  through 
scholarships;  and  offer  services  such  as 
curriculum  modules,  faculty 
development  workshops,  and  technical 
assistance  to  State  educators.  Although 
the  Institute  has  refrained  from 
providing  "organizational  maintenance" 
grants  to  national  providers,  on-going 


support  for  activities  such  as  those 
listed  above  is  available  under  the 
Grant  Guideline  (see  section  IX  of  the 
FY  1989  Guideline), 

State  judicial  education  programs 
vary  widely  in  their  scope  and  size.  SJI 
funds  can  help  States  diversify  and 
expand  their  own  programs,  as  welt  as 
promote  the  transfer  of  effective  in-Stale 
training  programs  and  products  to  other 
jurisdictions.  As  noted  above  in  the 
discussion  of  the  judicial  education 
category  in  the  FY  1999  Grant  Guideline, 
the  Institute  also  recognizes  that  some 
State  programs  need  Sjl,  or  another 
outside  source  of  support,  to  provide 
"seed  money"  for  an  in-State  judicial 
education  program.  Such  initial  funding 
is  often  critical  to  demonstrating  the 
project's  benefits  to  State  legislators  and 
judicial  leaders  whose  support  is  needed 
to  assure  a  commitment  of  continued 
State  funding  after  the  SJI  grant  ends. 
The  Institute  accordingly  invited  Fiscal 
Year  1989  applications  from  each  of  the 
seven  States  that  submitted  concept 
papers  demonstrating  the  need  for  seed 
money  to  support  judicial  education 
initiatives  in  their  States. 

Finally,  two  general  SJI  policies  are  of 
special  relevance  to  projects  proposing 
to  educate  judges  and  court  personnel. 
The  first  is  the  Boards  belief  that  the 
Institute's  grant  program  should  be 
"field-driven"  rather  than  "Board- 
driven".  Both  in  fashioning  this 
Statement  and  in  making  individual 
funding  decisions,  the  Board  seeks  to  be 
responsive  to  the  most  important 
education  and  training  needs  articulated 
by  judges  and  court  personnel. 

The  second  is  the  Board's  strong 
interest  in  providing  useful  products  to 
its  audience  nationally,  SJI  grants 
typically  include  funds  to  produce  and 
disseminate  final  reports,  training 
materials,  video  tapes,  software,  and 
other  practical  items  that  can  actually 
be  used  by  the  interested  audience. 
Except  for  those  grants  aimed  at 
providing  seed  money  to  in-State 
programs,  the  national  utility  of  grant 
products  will  continue  to  be  an 
expectation  in  the  judicial  education 
area  in  particular. 

After  considering  the  Institute's 
statutory  mission  and  experience,  the 
Board  has  concluded  that  the  rale  of  the 
State  Justice  Institute  in  judicial 
education  is  to  provide  financial 
assistance  to  the  States  and  other 
organizations  providing  quality 
education  for  judicial  personnel; 
promote  cooperation  and  collaboration 
among  all  judicial  education  providers: 
and  stimulate  new  ideas  and  new 
programs  in  the  field  of  judicial 
education. 
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To  implement  those  principles,  the 
Boa.-d  believes  it  is  SJI's  role  to: 
11)  Promote  the  sharing  and  exchange 


education  (about  34  percent  of  all  grant 
funds  awarded). 
If  the  Institute's  appropriation  for  FY 


B.  State  Initiatives 
This  category  would  include  support 
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such  applicants  in  the  future. 

.Accordingly,  in  FY  1990,  the  Board 
would  allocate  up  to  $750,000  (or 
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this  category  would  focus  primarily  on 
the  needs  of  the  States  and  applicants 
would  need  to  demonstrate  clearly  their 


Summary 

The  SJI  Board  of  Directors  proposes  to 
allocate  un  to  S3.350  000  for  indirinl 
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Til  iniplement  those  principles,  the 
B(<<i-d  believes  it  is  5)13  role  to: 

1 1 !  Promote  the  sharing  and  exchange 
(if  products,  information,  and  ideas 
tif'twpen  and  among  the  States  and 
national  provuiers 

12]  Document  what  is  effecti%'e  and 
ineffective  hy  demonstration  and 
evaluation: 

(3)  Assure  that  judges  and  court 
personnel  are  trained  m  the  areas  most 
important  to  them,  as  identified  by  the 
Guideline  s  Special  Interest  categories 
or  olherwisei  and 

(4)  Support  the  development  and  use 
of  educational  techniques  that  assure 
that  what  is  t<ui«h*  will  be  learned  and 
applied. 

!n  seeking  to  reach  these  objectives, 
the  Institute  s  goal  is  not  to  control 
judicial  education  or  even  to  draw  a 
blueprint  for  the  future  of  judicial 
education  but  only  to  assure  the  most 
effective  use  of  its  funds 

III  Funding  Strategy 

In  the  future,  the  Sjl  Board  anticipates 
funding  judicial  education  projects 
which  fall  within  one  of  the  five  areas 
set  forth  below. 

■\  Ongoing  Programs  of  Proven  Merit 

B  State  Initiatives 

C;  National  and  Regional  Training 

Programs 
D  Technical  Assistance 
E  Conferences. 

The  Board  recognizes  that  important 
judicial  education  programs  fall  within 
each  of  the  above  areas  and  that 
funding  priorities  may  shift  from  year  to 
year  depending  on  the  needs  of  the  State 
judiciaries  and  the  availability  of  funds. 
The  Board  anticipates  setting  annual 
funding  "targets"  for  each  area  in  the 
Judicial  Education  special  interest 
category  of  each  year's  Grant  Guideline. 
The  target  amounts  are  not  intended  to 
be  fixed  allocations,  but  rather  a 
statement  of  the  Board's  interests  and 
expectations  for  the  year.  If  the  Board 
determines  that  the  number  or  quality  of 
the  proposals  submitted  in  a  given  area 
does  not  warrant  the  expenditure  of  the 
target  amount,  the  funds  may  be 
reallocated  to  other  areas  or  other 
Special  Interest  categories. 

During  Fiscal  Years  1987  and  1988,  a 
total  of  approximately  $6.1  million  of  S]I 
funds  was  awarded  to  support  judicial 
education  projects  (including 
conferences  and  educational  projects 
funded  under  Special  Interest  categories 
I   ncr  than  "judicial  education").  During 
KY  1987.  judicial  education  grants 
'Dialled  approximatley  $2.9  million,  or  44 
percent  of  all  Kran!  funds  awarded. 
llurmg  FY  1^88.  appro\:na!f,y  $3.2 
million  was  awarded  for  judicial 


education  (about  34  percent  of  all  grant 
funds  awarded). 

If  the  Institute's  appropriation  for  FY 
1990  remains  at  the  same  level  as  FY 
1988  and  1989  ($10.98  million), 
approximately  $9.8  million  would  be 
available  for  grant  awards.  The  Board 
anticipates  allocating  up  to  $3,350,000 
(approximately  one-third  of  available 
grant  funds)  for  the  support  of  judicial 
education  programs  in  FY  1990, 
distributing  that  sum  among  the  five 
areas  noted  above.  The  Board  expressly 
invites  comment  on  the  Strategy  set 
forth  below,  as  well  as  the  amounts  to 
be  allocated  to  each  area  in  FY  1990. 

A.  On-going  Programs  of  Proven  Merit 

This  category  would  include  support 
for  established  exemplary  programs  that 
provide  direct  training  to  State  trial 
court  judges.  State  appellate  court 
judges,  and  State  court  personnel  The 
Board  has  adopted  criteria  for  On-going 
Support  Grants  in  Section  IX.B.  of  the 
FY  1989  SJI  Grant  Guideline.  Pursuant  to 
those  criteria,  an  SJI  project  is  eligible 
for  on-going  support  if: 

A.  The  project  has  been  supported  by 
a  grant  from  the  Institute  and  has  been 
evaluated  as  a  success: 

B.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

C.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and  support 
by  members  of  the  court  community; 

D.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner  and 

E.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

On-going  support  grants  are  awarded 
for  periods  of  up  to  36  months,  and  the 
total  amount  of  the  grant  is  fixed  at  the 
time  of  the  award.  Each  project 
receiving  on-going  support  must  include 
an  independent  program  evaluation 
component  assessing  its  effectiveness 
and  operation  throughout  the  grant 
period.  The  Board  may  also  request  that 
on-going  support  applicants  set  forth  a 
plan  for  obtaining  support  from  other 
funding  sources.  Maximum  periods  of 
support  may  also  be  established. 

Allocation  of  Funds:  It  is  anticipated 
that,  in  FY  1990.  the  Board  would  set 
aside  of  up  to  $750,000  of  the  $3,350,000 
allocated  for  judicial  education  grants 
(approximately  22%)  for  on-going 
support  grants  to  judicial  education 
programs  of  proven  ment. 


B.  State  Initiatives 

This  category  would  include  support 

for  State-based  training  projects 
developed  or  endorsed  by  the  State 
courts  for  the  benefit  of  judges  and  other 
court  personnel  in  a  particular  State. 
Funding  of  these  initiatives  would  not 
include  support  for  training  programs 
conducted  by  national  providers  of 
judicial  education  unless  such  a  program 
were  designed  specifically  for  a 
particular  Stale  and  had  the  express 
support  of  the  State  Chief  justice.  State 
Court  Administrator,  or  State  Judicial 
Educator. 

The  kinds  of  programs  to  be  supported 
within  this  category  would  be  defined 
by  individual  State  need  but  could 
include: 

1.  The  development  of  State- 
determined  standards  for  judicial 
education; 

2.  The  preparation  of  State  plans  for 
judicial  education,  including  model 
plans  for  career-long  education  for  the 
judiciary  (e.g.,  new  judge  training  and 
orientation  followed  by  continuing 
education  and  career  development); 

3.  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning. 
developing  and  administering  judicial 
education  programs; 

4  The  de\clo[inent  of  a  pre-bench 
orientation  program  and  other  training 
for  new  judges; 

5.  The  development  of  benchbooks 
and  other  educational  materials;  and 

6.  Seed  money  for  innovative 
continuing  education  and  career 
development  programs,  including 
training  which  brings  teams  of  judges, 
court  managers  and  other  court 
personnel  together  to  address  topics  of 
mutual  interest  and  concern. 

Allocation  of  Funds:  During  FY  1987. 
9%  of  the  grant  funds  awarded  for 
judicial  education  went  to  State  courts 
or  other  entities  for  Slate-based  training 
projects.  During  FY  1988.  only  3%  of  all 
grant  funds  for  judicial  education  were 
awarded  for  this  purpose.  These  low 
figures  are,  in  part,  refiective  of  the 
small  number  of  papers  that  SJI  received 
from  State  educators  in  FY  1987  and 

1988.  In  FY  1989.  however,  a 
substantially  larger  number  of  State- 
based  concept  papers  was  received,  and 
a  high  proportion  of  those  States 
submitting  papers  were  invited  to 
submit  formal  applications. 

On  the  basis  of  its  experience  in  FY 

1989,  SJI  expects  to  attract  more  concept 
papers  and  applications  from  the  State 
courts  and  other  units  of  State 
government  which  train  State  court 
judges  and  other  personnel,  and  to 
award  a  greater  number  of  grants  to 


such  applicants  in  the  future 
Accordingly,  in  FY  1990.  the  Board 
would  allocate  up  to  S750.000  |or 
app.'-oximately  22%)  of  the  S3. 350. 000     ■ 
available  for  judicial  education  for  this 
purpose. 

C.  National  and  Regional  Training 

Programs 

This  category  w'ould  include  support 
for  national  or  regional  training 
programs  developed  by  any  provider, 
e.g..  national  organizations.  State  courts. 
universities,  or  public  interest  groups. 
Within  this  category,  priority  would  be 
given  to  training  projects  which  address 
SJI  Special  Interest  categories  or  other 
issues  of  major  concern  to  the  State 
judiciary  and  other  court  personnel. 
Programs  to  be  supported  would 
include: 

1.  Training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines; 

2.  Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations.  State  courts  or 
universities;  and 

3.  Specialized  training  programs  for 
trial  court  judges,  appellate  judges,  court 
administrators,  baili-ffs,  or  other  court 
personnel. 

Allocation  of  Funds:  During  FY  198". 
the  Institute  awarded  approximately 
29%  of  judicial  education  grants  for 
national  training  programs  of  this 
nature.  During  FY  1988.  the  Institute 
awarded  approximately  39%  of  its 
judicial  education  grants  for  such 
programs.  In  FY  1990,  up  to  $750,000  for 
approximately  22%  of  judicial  awards) 
would  be  allocated  for  this  purpose. 

D.  Technical  Assistance 

Unlike  the  preceding  categories  which 
support  direct  training.  "Technical 
Assistance"  refers  to  coordination, 
support  services,  information 
dissemination  and  other  activities 
necessary  for  the  development  of 
effective  educational  projects  for  judges 
and  other  court  personnel.  Projects  in 


this  category  would  focus  primarily  on 
the  needs  of  the  Slates  and  applicants 
would  need  to  demonstrate  clearly  their 
ability  to  work  effectively  with  State 
judicial  educators. 

Within  this  category,  priority  would 
be  given  to  the  support  of  projects 
focused  on  State-to-State,  State-to- 
national,  and  national-to-State  transfer 
of  ideas  and  information.  Support  and 
assistance  to  be  provided  by  such 
projects  would  include: 

1.  Development  of  educational 
curriculum  and  support  materials; 

2.  Training  faculty  in  adult  education 
theory  and  practice; 

3.  Consultation  on  planning, 
developing  and  administering  State 
judicial  education  programs: 

4.  Coordination  and  exchange  of 
informaUon  among  judicial  education 
providers; 

5.  Collection  and  dissemination  of 
information  about  exemplary  adult  and 
continuing  judicial  education  programs; 

6.  Development  of  improved  methods 
of  evaluating  court  education  programs; 
and 

7.  On-site  assistance  in  any  of  the 
areas  listed  above. 

Allocation  of  Funds:  In  FY  1987,  the 
Institute  spent  approximately  18%  of  its 
judicial  education  grants  on  technical 
assistance.  In  P'Y  1988,  SJI  spent  12%  of 
its  judicial  education  funds  on  technical 
assistance  In  FY  1990.  up  to  $600,000  (or 
approximately  18%)  of  judicial  education 
funds  would  be  allocated  for  this 
purpose. 

E.  Conferences 

This  category  would  include  support 
for  regional  or  national  conferences  on 
topics  of  major  concern  to  the  State 
judiciary  and  other  court  personnel. 

Allocation  of  Funds:  During  FY  1987, 
the  Institute  awarded  approximately 
11%  of  judicial  education  grants  for 
conferences;  in  FY  1988.  20%.  In  FY  1990, 
the  Board  would  allocate  up  to  15%  (or 
approximately  $500,000)  for  regional  or 
national  conferences. 


Summary 

The  SJI  Board  of  Directors  proposes  to 
allocate  up  to  $3,350,000  for  judicial 
education  programs  in  FY  1990. 
including  funding  for  technical 
assistance  and  conferences.  The  funds 
would  be  targeted  for  allocation  as 
follows: 
Ongoing     Programs     of    Proven 

Merit „ S75O.00O 

Stale  Initiatives 750.000 

Nafional/Regional  Training  Pro- 
grams         750.000 

Technical  Assistance 600.000 

Conferences „ 500.000 

Total 3.350.000 

State  Justice  Institute  Board  of  Directors 

CO.  Torbert,  Jr.,  Chairman,  Former 

Chief  Justice,  Supreme  Court  of 

Alabama,  Montgomery,  Alabama 
Rodney  A.  Peeples,  Vice  Chairman. 

Judge,  Second  Judicial  Circuit, 

Barnwell,  South  Carolina 
John  F.  Daffron,  Jr.,  Secretary.  Judge, 

Chesterfield,  Virginia  Circuit  Court 
Larry  P.  Polansky,  Treasurer,  Executive 

Officer,  District  of  Columbia  Courts 
Joseph  W.  Brown,  Esq..  Jones.  Jones, 

Close  &  Brown,  Chtd.,  Las  Vegas, 

Nevada 
James  Duke  Cameron,  Justice,  Supreme 

Court  of  Arizona.  Phoenix.  Arizona 
Ralph  J.  Erickstad,  Chief  Justice, 

Supreme  Court  of  North  Dakota, 

Bismarck,  North  Dakota 
Janice  Gradwohl,  Judge,  County  Court. 

Third  Judicial  District,  Lincoln. 

Nebraska 
Daniel  J.  Meador,  Professor  of  Law, 

University  of  Virginia  Law  School, 

Charlottesville,  Virginia 
Sandra  A.  O'Connor,  States  Attorney  of 

Baltimore  County,  Towson,  Maryland 
David  I.  Tevelin,  Executive  Director  (ex 

officio). 
David  I.  Tevelin, 
Executive  Director. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


Prior  notice  of  d  citiztT.  suit  serves 
severnl  purposes  Prior  notice  t)f  an 
action  alleains  violations  of  the  SDWA 


Comments  and  Changes 

EPA  received  only  minor  comments 

r»r»  tKo  nrnnnQori  Plllp    P.PA    (;!immari7P<l 


does  not  rpqunp  a  rpguldton,-  impart  f'^  ,>i-'d 


analysis. 


^uing  a  new  subpoPt  heading,  to  the  alleged  violator  is  a  corporation,  a 

'  '  ^*  f": 'Hvs  copy  of  the  notice  shall  also  be  sent  bv 
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ENVIRONMEtfTAL  PROTECTION 
AQEI4CY 

40CFRPart  135 


(FI<L-34S»-5] 

Notic*  Requirements  for  Citlxen  Suits 
Under  tt>e  Safe  Drinking  Water  Act 

AOEMCY:  Environmental  Protection 
Agency  (EPA) 
action:  Final  rule 

tUMMAHY:  The  Safe  Drinking  Water  Act 
(SDWA)  authorizes  any  person  to  sue 
an  alleged  violator  of  any  requirement 
of  the  SDWA  or  its  regulations  or  to  sue 
the  Administrator  for  failure  to  perform 
any  non-discretionary  duty.  Before  filing 
the  suit,  the  person  must  give  sixty  days 
notice  to  various  parties.  The  Act  also 
directs  the  Administrator  to  develop 
regulations  for  this  required  notice.  EPA 
is  today  publishing  final  regulations 
governing  such  notice.  The  regulations 
are  similar  to  those  implementing  the 
notice  of  citizen  suit  provisions  of  the 
Clean  Water  Act  (CWA)  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA) 

DATES:  This  regulation  will  become 
effective  on  lune  12,  1989.  For  the 
purpose  of  judicial  review  this  rule  will 
be  considered  final  agency  action  at  100 
p.m.  eastern  time  on  May  26,  1989 

FON  PURTHCR  IMFORMATKM  COMTACT: 

Randolph  L.  Hill.  Office  of  General 

Counsel  (LE-132W),  US.  EPA.  401  M 

Street  SW.,  WaAhinglon.  DC  20460.  (202] 

382-7700. 

SUPPLEMWNTARV  tMFOfNMATIOM: 

Introduction 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C  300f,  et  seq.)  authorizes 
persons  to  commence  a  civil  action 
against  any  person  who  is  alleged  to  be 
in  violation  of  any  requirement 
prescribed  by  or  under  the  statute,  or 
against  the  Administrator  for  failure  to 
perform  any  act  which  is  not 
discretionary.  SDWA  section  1449(a);  42 
U.S.C.  300|-8(a).  These  "citizen  suits" 
must  be  preceded  by  notice  of  the  intent 
to  sue  (to  the  Administrator,  the  alleged 
violator,  and  the  State  in  which  the 
alleged  violation  occurred)  at  least  sixty 
days  before  the  suit  is  filed.  SDWA 
section  1449(b);  42  U.S.C.  300j-8(b).  The 
SDWA  directs  the  Administrator  to 
promulgate  regulations  for  this  required 
notice,  Id.  EPA  is  promulgating  such 
regulations  by  today's  action.  This  rule 
applies  to  citizen  suits  con.:erning  all 
programs  under  the  SDWA.  This  rule 
wds  proposed  on  August  15. 1986  (51  FR 
29426) 


Prior  notice  of  a  citizen  suit  serves 
several  purposes.  Prior  notice  of  an 
action  alleging  violations  of  the  SDWA 
IS  intended  to  allow  EPA  or  a  State  time 
to  respond  to  the  allegations  with 
enforcement  or  other  action,  it  is  also 
intended  to  help  eliminate  duplicative 
actions.  The  SDWA  preclud-^s  a  citizen 
suit  if  "the  Administrator,  the  Attorney 
General,  or  the  State  has  commenced 
and  is  diligently  prosecuting  a  civil 
action  in  a  court  of  the  United  States  to 
require  compliance.  ,      ,"  SDWA  section 
1449fblfl)(B),  42  U.S.C.  300i-e(b)(l)fBl.  If 
EP.^  or  the  State  is  already  prosecuting 
the  alleged  violator,  the  prior  notice 
permits  EPA  to  inform  potential  litigants 
that  an  action  has  been  brought.  Notice 
of  alleged  failure  to  perfonn  a  non- 
discretionary  du'y  allows  the  Agency  to 
avert  litigation  by  performing  the 
requested  act.  or  by  explaining  why  the 
act  is  discretionary  or  cannot  b'- 
performed  within  the  time  allotted. 
The  citizen  suit  provision  of  the 
SDWA  is  similar  to  those  in  the 
Resource  Conservation  and  Recovery 
Act  IRCRA)  and  the  Clean  Water  Act 
(CW.'M.  Therefore,  the  regulations  are 
similar  to  those  already  promulgated  for 
RCRA  at  40  CTO  Part  2.54  and  for  the 
CWA  at  40  CFR  Part  135 

The  SDWA  notice  regulation  is 
straightforward  and  self-explanatory, 
except  in  one  respect.  Hazardous  waste 
injection  wells  are  jointly  authorized  by 
the  SDWA  and  RCRA  RCRA,  unlike  the 
SDWA.  does  not  require  a  sixty-day 
waiting  penod  after  notice  of  an  alleged 
violation  of  Subtitle  C  of  RCRA 
respecting  hazardous  waste.  RCRA 
section  7002(c);  42  U.S  C.  6972,  For 
citizen  suits  concerning  injection  wells, 
the  Agency  believes  that  the  need  for 
the  waiting  penod  turns  on  whether  the 
citizen  invokes  jurisdiction  under  RCRA 
section  7002  or  SDW.*\  section  1449. 
Actions  brought  for  alleged  violations  of 
Subtitle  C  of  RCRA  asserting 
jurisdiction  under  section  7002  are  not 
subject  to  the  waiting  period,  but  actions 
for  alleged  violations  of  the  SDWA 
relying  on  section  1449  for  jurisdiction 
must  be  preceded  by  the  sixty-day 
waiting  period.  The  Agency  believes 
that  this  interpretation  is  consistent  with 
and  properly  unplements  the  provisions 
in  RCRA  section  7002  and  SDWA 
section  1449.  The  proposed  version  of 
this  rule  originally  cited  to  RCRA 
section  1006,  42  U.S.C  69<15.  as  support 
for  this  conclusion;  however.  EP.'\ 
believes  that  an  interpietation  of  section 
1006  and  its  applicability  to  SDWA 
procedural  matters  is  not  necessary  to 
reach  this  conclusion. 


Comments  and  Changes 

EPA  received  only  minor  comments 
on  the  proposed  rule.  EPA  summarizes 
those  comments  and  its  responses 
below. 

One  commenter  suggested  that  the 
notice  period  begin  when  the  last  person 
receives  notice.  This  seems  to  be  the 
intent  of  the  statute:  every  person  is 
entitled  to  at  least  60  days  notice.  EPA 
has  reworded  §§  135.11  and  135  13  to 
clarify  this  intent. 

The  same  commenter  suggested  that 
either  the  timing  of  the  notice  section 
(5  135.13)  refer  to  RCRA  7002(c)  or  that 
the  RCRA  citizen  suit  regulation  at  40 
CFR  Part  254  be  amended  to  clarify 
EPA's  position  on  when  the  waiting 
period  may  be  skipped.  EPA  added  a 
sentence  to  S  135.13  codifying  the 
position  discussed  in  the  preamble  to 
the  proposed  rule  and  endorsed  by  this 
and  other  commenters. 

Another  commenter  noted  that  it  is 
confusing  to  have  different  waiting 
periods  for  RCRA  and  the  SDWA.  and 
urged  us  to  resolve  the  difference. 
However,  the  difference  is  statutory  and 
the  Agency  cannot  change  it  by 
regulation.  Another  commenter  urged 
EPA  to  treat  the  sixty -day  delay  as  a 
non-jurisdictional  requirement.  Again, 
this  is  beyond  the  power  of  the  Agency. 

Another  commenter  said  that  notice 
ought  to  be  given  to  the  responsible 
state  agency  instead  of  the  state 
attorney  general,  thereby  ensuring  direct 
notice  to  the  state  program  office.  EPA 
has  been  persuaded  of  the  benefits  of 
direct  notice  to  the  state  agency. 
Consequently,  EPA  has  changed  the 
final  rule  to  provide  that  in  all  cases 
when  the  state  is  entitled  to  notice,  the 
responsible  state  agency  will  be 
notified.  This  parallels  the  citizen  suit 
regulations  for  CWA  and  RCRA.  EPA 
also  believes  that  notice  to  the  state 
attorney  general  is  beneficial  and 
therefore  has  decided  to  retain  that 
notice  provision  in  the  regulation. 

One  commenter  wanted  plaintiffs  to 
describe  the  source  of  information 
concerning  the  violation  they  allege. 
EPA  believes  this  to  be  unnecessary  and 
inappropriate  at  this  stage  of  litigation. 
There  are  opportunities  to  learn  the 
source  of  information  either  during 
pretrail  discovery  or  settlement 
negotiations. 

OfTice  of  Management  and  Budget 
Review 

Executive  Order  12291 

EPA  has  determined  that  this 
regulation  does  not  meet  any  of  the 
criteria  of  a  "major  rule"  as  defined  by 
Executive  Order  12291,  and  therefore 


Federal  Register  /  Vol.  54.  ,No. 


91   /  Friday.  May  12,  1989  /  Rules  and  Regulations 


2u::i 


does  not  require  a  regulatory  impact 
analysis. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  bv  Executive  Order 
12291. 

Paperwork  Reduction  At.  t 

EPA  has  not  prepared  an  information 
collection  request  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3.501  et  seq  ]  for 
the  reporting  requirements  contained  in 
this  rule.  EPA  has  received  a  total  of  ten 
or  fewer  notices  of  citizen  suits  under 
the  SDWA  in  the  past  four  years,  three 
of  which  came  from  the  same  individual. 
In  addition,  the  public  reporting  burden 
for  individuals  complying  with  this  rule 
is  estimated  to  average  one  hour  or  less. 
If  the  number  of  notices  received  by 
EPA  substantially  increases  in 
succeeding  years,  EPA  will  prepare  and 
solicit  comment  on  an  information 
collection  request  for  today's  rule,  in 
accordance  with  5  CFR  1320.14.  In  the 
meantime,  any  comments  on  the 
estimate  of  burden  or  any  other  aspect 
of  the  information  collection 
requirements  contained  in  this  rule, 
including  suggestions  which  may  reduce 
the  burden,  should  be  sent  to:  Chief, 
Information  Policy  Branch  (PM-223). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW..  Washington,  DC 
20460  or  Director,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Regulatory  Flexibility  Act 

EPA  did  not  prepare  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  I  certify  that  this  regulation  will 
not  impose  significant  impacts  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  135 

Public  participation,  Drinking  water, 
Litigation  notices. 

Date:  May  8, 1089. 
William  K.  Reilly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Part  135  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  135— PRIOR  NOTICE  OF 
CITIZEN  SUITS 

1.  The  authority  citation  for  Part  135  is 
revised  to  read  as  follows: 

Authority:  Subpart  A.  issued  under  Sec. 
505.  Clean  Water  Act  (33  U.S.C.  1365): 
Subpart  B.  issued  under  Sec.  1449.  Safe 
Drinking  Water  Act  (42  U.S.C.  300)-8). 

2.  Part  135  is  amended  by  designating 
§§135.1  through  135.3  as  Subpart  A  and 


by  adding  a  new  subpart  heading,  to 

read  as  follows: 

Subpart  A— Prior  Notice  Under  the 
Clean  Water  Act 


3.  In  Part  135.  Subp,irt  A.  all 
references  to  "part"  throughout  Subpart 
A  are  revised  to  read  "subpart." 

4.  Part  135  is  amended  by  adding  a 
new  Subpart  B.  consisting  of  5  §135.10 
through  135.13  to  read  as  follows: 

Subpart  B— Prior  Notice  Under  ttie  Sale 
Drinking  Water  Act 

Sex... 

13510  Purpose. 

135  11  Service  of  notice. 

135.12  Contents  of  notice. 

135.13  Timing  of  notice. 

Subpart  B— Prior  Notice  Under  the 
Safe  Drinking  Water  Act 

§135.10    Purpose. 

Section  1449  of  the  Safe  Drinking 
Water  Act  (the  Act)  authorizes  any 
person  to  commence  a  civil  action  to 
enforce  the  Act  against  an  alleged 
violator  of  any  requirements  prescribed 
by  or  under  the  Act.  or  against  the 
Administrator  for  failure  to  perform  any 
duty  which  is  not  discretionary  under 
the  Act.  No  citizen  suit  may  be 
commenced  prior  to  sixty  days  after 
giving  notice  of  the  alleged  violation  to 
the  Administrator,  any  alleged  violator, 
and  to  the  State.  The  purpiose  of  this 
subpart  is  to  prescribe  procedures  for 
giving  the  notice  required  by  section 
1449(h), 

§135.11    Service  of  notice. 

(a)  Notice  of  intent  to  file  suit 
pursuant  to  section  1449|a)(l)  of  the  Act 
shall  be  served  in  the  following  manner 
upon  an  alleged  violator  of  any 
requirement  prescribed  by  or  under  the 
Act: 

(1)  If  the  alleged  violator  is  an 
individual  or  corporation,  service  of 
notice  shall  be  accomplished  by 
certified  mail,  return  receipt  requested, 
addressed  to.  or  by  personal  service 
upon,  such  individual  or  corporation.  If  a 
public  water  system  or  underground 
injection  well  is  alleged  to  be  in 
violation,  service  shall  be  upon  the 
owner  or  operator.  A  copy  of  the  notice 
shall  be  sent  by  certified  mail,  return 
receipt  requested,  to  the  Administrator 
of  the  Environmental  Protection  Agency, 
the  Regional  Administrator  of  the 
Environmental  Protection  Agency  for 
the  region  in  which  such  violation  is 
alleged  to  have  occurred,  the  chief 
administrative  officer  of  the  responsible 
state  agency  (if  any),  and  the  Attorney 
General  for  the  State  in  which  the 
violation  is  alleged  to  have  occurred.  If 


the  alleged  violator  is  a  corporation,  a 
copy  of  the  notice  shall  also  be  sent  by 
certified  mail,  return  receipt  requested, 
to  the  registered  agent  (if  any)  of  the 
corporation  in  the  State  in  which  the 
violation  is  alleged  to  have  occurred. 

(2)  If  the  alleged  violator  is  a  Stale  or 
local  agency,  service  of  notice  shall  be 
accomplished  by  certified  mail,  return 
receipt  requested,  addressed  to,  or  by 
personal  service  upon,  the  head  of  such 
agency.  A  copy  of  the  notice  shall  be 
sent  by  certiHed  mail,  return  receipt 
requested,  to  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Regional  Administrator  of  the 
Environmental  Protection  Agency  for 
the  region  in  which  the  violation  is 
alleged  to  have  occurred,  the  chief 
administrative  officer  of  the  responsible 
state  agency  (if  any),  and  the  Attorney 
Genera!  for  the  State  in  which  the 
violation  is  alleged  to  have  occurred. 

(3)  If  the  alleged  violator  is  a  Federal 
agency,  service  of  notice  shall  be 
accomplished  by  certified  mail,  return 
receipt  requested,  addressed  to,  or  by 
personal  service  upon,  the  head  of  the 
Federal  agency.  A  copy  of  the  notice 
shall  be  sent  by  certified  mail,  return 
receipt  requested,  to  the  Administrator 
of  the  Environmental  Protection  Agency, 
the  Regional  Administrator  of  the 
Environmental  Protection  Agency  for 
the  region  in  which  the  violation  is 
alleged  to  have  occurred,  the  Attorney 
General  of  the  United  States,  the  chief 
administrative  officer  of  the  responsible 
state  agency  (if  any),  and  the  Attorney 
General  for  the  State  in  which  the 
violation  is  alleged  to  have  occurred. 

fb)  Service  of  notice  of  intent  to  file 
suit  pui-suanf  to  section  1449(a)(2)  of  the 
Act  shall  be  accomplished  by  certified 
mail,  return  receipt  requested, 
addressed  to,  or  by  personal  service 
upon,  the  Administrator  of  the 
Environmental  Protection  Agency, 
Washington.  DC  20460.  A  copy  of  the 
notice  shall  be  sent  by  certified  mail  to 
the  Attorney  General  of  the  United 
States. 

(c)  Notice  given  in  accordance  with 
the  provisions  of  this  subpart  shall  be 
deemed  to  have  been  given  on  the  dale 
of  receipt  of  service,  if  served 
personally.  If  service  was  accomplished 
by  mail,  the  date  of  receipt  %vill  be 
considered  to  be  the  date  noted  on  the 
return  receipt  card. 

S  135.12    Contents  of  notice. 

(a)  Violation  of  standard  or 
requirement.  Notice  regarding  an 
alleged  violation  of  any  requirement 
prescribed  by  or  under  the  Act  shall 
include  sufficient  information  to  permit 
the  recipient  to  identify  the  specific 
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requirement  alleged  to  hdve  'u'"". 
violated,  the  activity  Mf^pd  to 
constitute  a  violation,  the  pet^on  or 
persons  responsible  for  the  dlleged 
violation,  the  location  of  the  alles^ed 
violation,  the  date  or  date?  of  'he 
alleged  violation,  and  the  full  name. 
address,  and  telephone  number  of  tbp 
person  giving  notice 

(b)  Failure  to  act-  Notice  regarding  a: 
alleged  failure  of  the  Administrator  to 
perform  any  act  or  duty  under  the  Act 
which  is  not  discretionary  with  the 
Adminlslratof  shall  identify  the 


provision  of  the  Act  whu  h  requires  the 
act  or  creates  'he  dtity   -ind  shai! 
d'^strihe  with  rensonaijie  sppr;f;c:'y  the 
action  taken  or  not  taken  by  thi! 
.'\;!:Tvr';^tr:>'^  iT  which  is  alleged  to 
con-i'i'c'e  ,1  f.iiL.re  to  pe-forr^  si.ch  act 


or  dutv 


'd  shdH  state  'he  full  narr 


ime. 
f  the 


a:id'es';,  and  telephone  numbf 
person  sjtvina  notice 

/  !.;^-:Ui*':cat:im  ->^    K.r-o';  Ail 
nc'tices  shall  inrlude  the  name,  address. 
aru;  ''''t^phone  numtwr  of  the  legal 


,rs^■i    if  h::\ 
ing  notice 


IfPSi 


iH  the  person 


§  1 35. 1 3    Timing  of  notice. 

No  action  may  be  commenced  under 
section  1449(a)(1)  or  (a)(2)  until  the 
plaintiff  has  given  each  of  the 
appropriate  parties  sixty  days  notice  of 
intent  to  file  such  an  action.  Actions 
concerning  injection  wells  disposing  uf 
hazardous  waste  which  allege 
jurisdiction  solely  under  section  7tX)2(c) 
of  the  Resource  Conservation  and 
Recovery  Act  may  proceed  immediately 
after  notice  to  the  appropriate  parties 

[FR  Doc  89-11479  Filed  5-11-8<»-  S  45  ,irr| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

M  n  1    1'-189 

This  repor*  is  subrysi'ted  in  fulRlbtient 

of  the  requirement  of  Section  ir)14(el  of 
the  Impoundment  Con'roi  Act  of  1974 
fPub.  L  93-344)  Section  1014iei  p'ov;i:,'s 
for  a  monthly  report  listing  all  buda^'t 
authority  for  this  fiscal  >ear  for  which 
as  of  the  first  day  of  the  month,  a  spe;.iai 
message  has  t)een  trarsmi"f>d  to  the 
Congress 

This  r**port  ^ives  the  status  as  rsf  M.-; 
1,  1989  of  six  rescission  proposals  and  14 
deferrals  contained  m  the  first  four 
special  messages  of  FY  1989  Thcst- 


">'^sayt-s  v\f-e  tr.insTiit'f-'d  to  trie 
(,'... n>jrt'ss  'in  Sfptemhf  'iC!  and 
November  29  14j«  a;:.!  |a":.  I'-v  Q  ar 


Rescissions  (Table  A  and  Atta(.hmenl  A) 

As   .'f  VI, iv  I    UW9  'tv'!'  dy:  no  funds 
being  withheld  related  to  rescission 
proposals.  Two  of  the  six  resri^son 
proposals  made  by  the  prior 
Administration  (R89-5  and  RwMx  as 
iescribed  in  Attachment  Aj  continue  \n 
1)"  sunoMpt,'!!  by  President  Bush  as 
(I'N.-'s  'n  q',ip;iinni''nt,i'  rr'fii .PS''; 

D»>ferrals  (Table  B  and  -Xttarhment  B) 

.■\s  of  Maj  I,  I'ii'M  S.VybU.a  ;:,,iiion  in 
iudget  authont;.  ah  ^leing  deferred 
from  obligation.  Attachm  nt  H  shows 


the  history  and  status  of  each  drfrrral 
reported  during  FY  1989, 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 
Vol  53.  FR  p.  39879,  Wednesday, 

October  12.  1988 
Vol,  53.  FR  p.  49530,  Wednesday, 

December  7, 1988 
Vol  54.  FR  p.  1650,  Fnday.  January  !3, 

1989 
Vol  54.  FR  p,  18234.  Thursdav  April  27, 

1989 
Richard  G.  Darman, 
I):r>'(!or 


BIU.ING  CO0€  3H0-01-M 


TABLE  A 
STATUS  OF  1989  RESCISSIONS 


Rescissions  proposed  by  President  Reagan.. 
Accepted  by  the  Congress  as  of  May  1,  1989 
Funding  made  available. ................... 

Funding  never  withheld , 


Amount 
(In  millions 
of  dollars^_ 


143.1 

0 

123.1 

20.0 


NOTE: 


President  Bush  continues  to  support  two  rescission 
proposals  (identified  as  R89-5  and  R89-6  in  Attachment 
as  offsets  to  pending  suppleaental  requests,  even  thouqr 
the  related  funds  have  been  aade  available.   ITiey  total 
$6.4  million. 


A  I 


TABLE  B 
STATUS  OF  1989  DEFERRALS 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  April  i,  i9f 
(OMB/Agency  releases  of  $3,2  01.4  million  and 
cumulative  adjustments  of  $6.0  million) 

Overturned  by  the  Congress. , 


Currently  before  the  Congress. . . . 


Amount 
In  -:! lions 

-f    dc:iars)_ 


9,156.2 
-3,195.4 


960.8 


UMI 


Attachments 


VOL 


.  AttachMnt  A  -  Status  of  teaclBalons  -  PIkoI  Year  1989 

M  of  My  1,   1989  AKunt  fmxmtt 

imjintm  in  -mcumnd.  of  tollar.  Previcwsly        currently        Qite  of        N««t  A«mt  mt.        OD^jrmelon 

*g«cy/ftir»au/*ccxM»t  Mjater        by  QDngress  Qxigreas  Avdilabie        Avaiiabie 

OePAKIMEm-  GP  IOUSIN3  AMD  URBM  OEVEUimBn' 
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ProdamatHin  59"4  of  V1a\    10,  1989 
Mothers  Day.  1989 

By  the  President  of  the  Tnited  Styles  nf    \mpru,,! 

A  Proclamation 

On  Mother  s  !)j; ,  Americans  df  ,)!!  a^r^  p.iuse  to  express  their  deep  gratitude 
and  love  for  their  mother'^  \Vhf^'.hrr  \^..  ::io  so  in  person,  over  the  phone,  or  by 
honoring  her  memory  t  \f  ressiors  •  affection  and  appreciation  for  our 
mother  are  but  a  small  reflection  of  the  love  and  generosity  she  has  bestowed 

on  us 


A  mother's  love,  while  denionsird'ed  d.iii\  m  as  ts  of  tenderness  and  generosi- 
ty, IS  always  a  source  of  wonder  Who  .::ioi  f-itr^:--  'he  quiet  thoughts  of  one 
who  keeps  in  her  heart  a  constant  vigd  o\  cr  i^c  t  :;i:!:i  she  has  carried  in  her 
womb,  rocked  m  her  arms    and  watched  grcjw,  wh  .-yes  full  of  worry,  joy. 

and  pride?  Her  devotion  never  fads  to  fd!  us  wi 


Our  mother  is  our  first  teaciser  and  j^reatrst  .o 
the  reassurance  or  gentle  repro.ich  that  htlp'- 
doubt  and  decision.  In  her  example,  we  d;sc:!;\f 
love. 


Vi'atitude  and  awe. 

11    In  her  voice,  we  hear 

t;  i    e  us  through  times  of 

;.':i  nu  aning  of  unconditional 


A  mother  bears  her  child's  pains  and  dis.ipi.-jint.'ru  ■  s  ..s  if  they  were  her  own 
and  celebrates  every  accompl!shm<*ni  as  .:  no  other  ciiild  could  achieve  the 
same.  She  delights  in  every  drawing  of  purple  trees  and  lopsided  houses 
fashioned  in  crayon  by  her  chiid  s  smali    uncertain  h.!'-,i  ■  '>cause  she  knows 

that  each  one  reveals  his  blossoming  awiinncss  of  tn*^  vvurld  around  him.  A 
mother  also  rejoices  as  her  child  gtows  in  wisiii}.m  and  responsibility,  is  firm  in 
instilling  moral  values,  yet  pardons  c\ery  i.iili.'-r  ,o.p.:  the  way.  Selfless  and 
forgiving,  maternal  love  is  the  rlosfst  thmt;  nr;  rarth  to  the  perfect  love  of  our 
Creator 


Today,  we  honor  all  those  Wiinitm  ufici  I; 
adoption  or  marriage,  are  motht  rs  P".<i.:  h  of 
she  IS  ever  close  -n  our  hearts,  ^nd  that  her 
remembered — not  onlv  on  Mother's  Dav,  b: 


In  recognition  of  the  contn'tnitu 
Nation,  the  Congress.  h\  a  josnt 
has  designated  the  second  Son 
requested  the  President  to  call  fi 


^ns  of  ail  1 
resell  uti.in 
dav  ;n  M, 


J  a' 


\  \  -' ,t  if  giving  birth,  or  through 
;s  should  let  our  mother  know  that 
rti a-  y  gifts  to  US  are  cherished  and 
*  thr^  lughout  the  year. 

•'I*  rs  to  their  families  and  to  the 
appr-  V.  i  M,.  H  i'n4(38Stat.  770). 
>  each  year  as  Mother's  Day  and 
priate  observance. 


.\'0W.  THEREFORE,   i,   CEORCH  fM'SIf, 

America,   do  hereby   proclaim   'ha'   Sand 

Mother's  Day,  1  urge  all  .Am.ericans  to  >  \; 

mothers  and  to  reflect  on  the  import, oi,  c 

our  country  I  direct  Federal  i  ffa  i.ds  •>  display  the  flag  of  the  United  States  on 

all  Federal  h  iildings.  and  I  urge  ail  citizens  to  display  the  flag  at  their  homes 

and  other  suitable  places  on  that  day. 


iVesident  of  the  United  States  of 

i\     M    *    14    1989,  be  observed  as 

t-^s  "leir  love  and  respect  for  their 

therhood  to  the  well-being  of 


UMI 


20782 


Federal  Register  /  Voi    54,  \o    91       Friday,  May  12.  1989  /  Presidential  Documents 


I\  WITNESS  WHERFX3F.  I  have  hereunto  set  my  hand  this  tenth  day  of  May. 

;n  trie  vptir  of  )ur  Lord  nineteen  hundred  and  eighty-nine,  and  of  the  Independ- 


of 'he  r 


Stritfs  of  America  the  two  hundred  and  thirteenth. 
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and  cablecast.  20855 
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Tennessee.  20855 
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Arkansas.  20874 
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Cable  television  systems — 
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Rulemaking  proceedings:  petition,,  filed,  granted,  denied. 

etc.,  20916 
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Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
20919 

Federal  Maritime  Commission 

NOTICES 
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Independent  Caribbean  Line,  Ltd    20920 
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Meetings:  Sunshine  Act.  20960 
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Food  and  Drug  Administration 
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Fenbendazole  blocks,  20786 
Human  drugs: 

Antibiotic  drugs — 
Cefotiam  dihydrochloride  for  injection,  20783 
PROPOSED  RULES 
Medical  devices: 
Dental  and  radiology  devices — 
Premarket  notification  exemptions;  correction.  20962 

NOTICES 

Food  additive  petitions: 

General  Foods  USA.  20924 
Fuod  for  human  consumption: 

Identity  standard  deviation;  market  testing  permits- 
Wax  beans,  canned,  20925 

Forest  Service 

NOTICES 

Environmiental  statements:  availability,  etc.: 
Flathead  National  Forest,  MT,  20898 

Health  and  Human  Services  Department 

5V'p  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration:  Health 
Care  Financing  Administration;  Human  Development 
Services  Office:  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations.  20925 

Housing  and  Urban  Development  Department 

PflOPOSED  RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8)— 
Fair  market  rents  for  new  construction  and  substantial 
rehabilitation.  20859,  20860 

(2  docum.ents) 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

20933 
Kr.vironmental  statements;  availability,  etc.: 

Pembroke  Pines  and  Miramar,  PL.  20933 
.Mortgage  and  loan  insurance  programs: 

Hom.eovinership  counseling,  20964 

Human  Development  Services  Office 

RULES 

Runaway  and  homeless  youth  program,  20853 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 

Service:  Surface  Mining  Reclamation  and  Enforcement 

Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Arbitrage  restrictions  on  tax-exempt  bonds,  20787 


PROPOSED  RULES 

Income  taxes: 

Arbitrage  restrictions  on  tax-exi 
reference.  20861 
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International  Trade  Administration 
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Antidumping: 
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Romania,  20906 
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Ball  bearings,  cylindrical  roller  bearings,  and  parts  from- 
Italy,  20903 
Sweden.  209rj7 
United  Kingdom.  20910 
Ball  bearings,  cylindrical  roller  bearings,  spherical  plain 
bearings,  and  parts  from — 
France.  20902 
Japan.  20904 
West  Genr.any.  20900 
Countervailing  duties: 
Ball  bearings  and  parts  from— 
Thailand,  20911 
Applications,  hearings,  determinations,  etc.: 
University  of  Pennsylvania  ct  a!.;  correction,  20962 

Interstate  Commerce  CommiEsio:-: 

PROPOSED  RULES 

I'ractice  and  procedure: 

Operating  authority  applications  (Form  OP-1  revision). 
20879 
f.'CTICES 
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South  Carolina  Central  Railroad  Co.,  Inc.,  20936 
Railroad  services  abandonment: 
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CLissification  of  public  lands: 

Idaho:  correction.  209G2 
Realty  actions;  sales,  leases,  etc.: 

Montana;  correction.  20962 

.Nevada.  20934 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Cumm.ssion 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  oil,  gas.  and  sulphur  operations: 
Washington/Oregon  planning  area:  oil  and  gas 
development,  hydrocarbon  exploration,  20935 

National  Archives  and  Records  Administration 

NOTICES 

Meetings: 
Preservation  Advisory  Committee,  20938 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Dance  Advisory  Panel.  20938 
(2  documents] 


National  Institutes  of  Health 

NOTICES 
Meetings: 
Animal  Resources  Review  Committee,  20926 
National  Cancer  Institute,  20928,  20929 

(3  documents) 
National  Heart,  Lung,  and  Blood  Institute,  20930,  20931 

(2  documents) 
National  Insitute  of  Dental  Research,  20929 
National  Institute  of  Allergy  and  Infectious  Diseases, 
20926,  20927 
(4  documents) 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  20930 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  20929 
Research  Grants  Division  study  sections,  20931 
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National  Oceanic  3nd  At'^-G:..ph( 

NOTiCLS 

Coastal  zone  management  programs  and  estuarine 

sanctuaries: 
Consistency  appeals — 

Genstar  Stone  Products  Co..  20912 

Nuclear  ncg^atory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Dow  Chemical  Co..  20939 
Florida  Power  Corp  et  al.,  20939 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pcn-^^on  Be  ie   *  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 

Premium  payments.  20837 
Multiemployer  plans: 
Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates.  20839 
Single-employer  plans: 
Valuation  of  plan  benefits — 
Interest  rates  and  factors,  20838 


Public  Health  Servtce 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration; 

National  Institutes  of  Health 


Research  and  Special  Programs  Administration 
RULES 

Hazardous  materials: 
Shippers;  tank  car  tanks  with  localized  reductions  in  shell 
thickness.  20856 
NOTICES 

Ft  dt  ral  Radionavigation  Plan;  availability,  20941 
Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.,  20942,  20943 
(2  documents) 
Pipeline  safety: 

Flow  restricting  devices,  20945 

Instrumented  internal  inspection  devices,  20948 
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Securities  and  Exchange  Commis«k>n 

NOTICES 

Meetings;  Sunshine  Ac!.  20960 

State  Department 

NOTICES 
Meetings; 

International  Law  Advisory  Commi'tee   2f)9AQ 

Surface  Wnlng  Reclamation  and  Enforcement  Office 

PHOPOSEO  R'JLES 

Permanent  program  and  abandoned  mine  land  reciam^tion 
plan  submissions: 

Colorado.  20862 

I 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Repre—ntative.  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences 

Articles  eligible  for  duty-free  •reatment.  e!r: .  20940 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal  ftigbwHy 
Administration;  Research  and  Special  Programs 
Administration 
NOTICES 

Aviation  proceedings; 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits,  weekly  appiications.  20940 
Hearings,  etc. — 

Heritage  Airlines.  Inc.,  20940 

Treasury  Department 

See  also  Internal  Revenue  SerMce 

NOTICES 

Bonds.  Treasury; 

2019  series.  20950 
Notes,  Treasury 

B-1999  series,  20953 

S-1992  series.  20956 

Veterans  Affairs  Department 

RULES 

Medical  benefits; 
Community  residential  care,  20840 
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This   section   o(   the   FEDERAL   REGISTER 
contains  regulatory  documents   having 
general   applicability  and   legal   effect,    mo<^! 
of  which  are   keyed   to  and   codified   m 
the  Code  of  Federal  Regulations,  which    = 
published   under   50   titles   pursuant   to   44 
use,    1510. 

The  Code  of  Federal  Regulations  is  sdd 
by  the   Superintendent  of   Documents 
Prices  of  new  books  are  listed  m   the 
first   FEDERAL   REGISTER    issue   cf   eai" 
week. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  799 

(Docket  No.  90412-91221 

Carbon  Thermal  Insulating  Materials— 
ECCN  1734A;  Decontrol  to  Country 
Groups  T  and  V 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL).  vvhii  h 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls. 

This  rule  amends  the  validated  license 
controls  on  exports  of  carbon  thermal 
insulating  materials  controlled  under 
Export  Control  Commodity  .N'umber 
1734A  on  the  CCL.  Exports  of  such 
material  no  longer  require  a  validateii 
license  for  exports  to  Country  Groups  T 
and  V,  except  the  People's  Republic  (.f 
China  and  Afghanistan. 

deviously,  these  items  could  be 
exported  under  General  License  GFVV  to 
all  countries  listed  in  Supplement  Nos,  2 
and  3  to  Part  773  of  the  Export 
Administration  Regulations.  This  rrle 
allows  exports  of  these  items  to  all  Free 
World  countries  under  General  License 
G-DEST.  This  action  is  intended  to 
streamline  U.S.  export  control 
requirements  without  injuring  national 
security  intercsis  and  make  U.S. 
controls  more  comparable  to  those  rif 
other  suppliers. 

date:  This  rule  is  effective  May  15.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Tripp.  Capital  Goods  Tochnica! 
Center,  Office  of  Technology  and  Polu  v 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
1309. 


SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and  Request 
for  Comment 

1  This  ruh-  :s  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
-Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  Section  13(b)  of 
the  EAA  does  not  require  that  this  rule 
be  published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Vincent 
Greenwald,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
.'\dministration.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  I'art  799 

Exports,  Reporting  and  recordkeeping 

requirements. 

Accordingly,  Part  799  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  700-799)  is  amended  as  follows: 


PART  799^^-..'AMEND[.D] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Slat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981,  by  Pub.  L  99- 
64  of  July  12, 1985.  and  by  Pub.  L  100-418  of 
August  23, 1988;  E.G.  12525  of  July  12. 1985  (50 
FR  28757.  July  16. 1985):  Pub.  L.  95-223  of 
December  28. 1977  (50  U.S.C.  1701  el  acq]: 
E.G.  12532  of  September  9. 1985  (."ifl  FR  3fi«61. 
September  10, 1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  8. 
1986):  Pub.  L  99-440  of  October  2. 1986  (22 
U.S.C.  5001  el  seq):  and  E.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  29, 
1986), 

§  799.1    (Amended  I. 

2.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1734A  is  amended  by 
removing  the  GFW  E/jgibility  paragraph 
and  by  revising  the  Validated  License 
Required  and  GLV$  Value  Limit 
paragraphs  to  read  as  follows: 

1734A    Low  density,  rigid,  carbon-bonded. 

fibrous  or  non-fibrous  carbon  thermal 

insulating  materials  as  described  in  this 

entry. 
Controls  for  ECCN  1734 A 
Unit:'  '  • 
Validated  License  Required:  Country  Groups 

QSWYZ.  the  Peoples  Republic  of  China, 

and  Afghanistan. 
CL  V $  Value  Limit:  SO  for  all  destinations. 
•         •         •         •         « 

Dated:  May  11, 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  89-11719  Filed  5-11-89:  2:18  pm] 
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DEPARTMENT  OF  me:a>.,Tm  Af,^ 
HUMAN  SERVICES 

Food  and  D?'iQ  Ad  ministration 

21  CFR  Farts  4,jn    i  ■,.■:,    ,:. ,,;:  .:,.:, 

Df.'-ki't  No    K'^N-OIOIJ 

Antibiotic  Drugs,  C e * o t ■  .ir-, 
Dihydrochioride  tor  Injection 

ag:ncv.  I  uuu  diiu  iJrug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
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antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  cefotiam 
dihydrochlonde  for  infection.  The 
manufacturer  has  supplied  sufficieni 
data  and  inforTnation  to  establish  its 
safety  and  efficacy. 
DATES:  Effective  lune  14,  1989 
comments,  notice  of  participation,  and 
request  for  hearing  by  June  14.  1989; 
data,  mfbrmatjon.  and  analyses  to 
lustify  a  heanng  by  |uiy  14. 1989. 
AOOncss:  Written  comments  to  the 
Dockets  Mana^ment  Branch  (HFA- 
3051.  Food  and  Drug  Administration.  Rm, 
4-62,  5800  Fishers  Lane,  Rockville.  KID 
20837. 

FOII  PUMTHai  INFOtWATION  COMTACT 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-5201 
Food  and  Drug  Administration.  5600 
Fishei^  Lane.  Rockville,  MD  208.i7,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATIOW:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  L'.S.C.  35"1.  as 
amended  with  rtupecl  to  a  request  for 
approval  of  a  new  antibiotic  arug. 
cefotiam  dthydrochloride  for  in|ect:on 
The  agency  has  concluded  th^t  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  cire 
adequate  to  estabhsh  its  safely  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulations  ihould 
1).:  amended  in  21  CFR  Parts  430,  436, 
and  442  to  provide  for  the  inclusion  of 
accep«ed  standards  for  the  product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effett  nn 
tlie  human  environment  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
IS  retjuired 

Sufaoiitting  Comnients  and  Filing 
Objections 

1  his  final  rule  announces  standards 
that  F'D.A  has  accepted  m  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  FD.-\  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  m  the  public 
interest.  This  fina]  rule,  therefore,  is 
effective  lune  14,  1989  However, 
interested  persons  may  nn  or  befare 
lune  14.  1989.  submit  v\r,i!en  comments 
to  the  Dockets  Mnnagement  Branch 
(address  above).  Two  copu^s  of  any 
comments  are  to  be  submitted,  except 


20~fi- 


that  individuals  may  submit  one  copy. 
Comn  ents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
hf.'ading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
.Management  Branch  between  9  am.  and 
4  p.m..  Monday  through  Friday 

.Any  person  who  v\ill  be  adversely 
affected  by  this  final  rule  may  file 
obiections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  heanng  must  file:  (1) 
On  or  before  June  14.  1989,  a  written 
notice  of  partiapation  and  request  for 
hearmR.  and  (21  on  or  txtfore  July  14, 
l<ia9,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
iustify  a  heanng.  as  specified  m  21  CFR 
314.300.  A  request  for  a  heanng  may  not 
rest  upon  mere  allegations  or  denials, 
hut  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  mformation.  and  factual 
analyses  in  the  request  for  heanng  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  heiinng  is  not  made  in 
the  required  format  or  with  the  required 
analv  ses.  the  Commissioner  of  Food  and 
Dr'jgs  will  enter  sum.mary  judgment 
against  the  person! s|  who  request(s)  the 
hearing,  m.ikmg  findmu-s  and 
conclusions  and  denying  a  heanny  All 
submissions  must  be  filed  in  throe 
copies,  identified  with  (he  docket 
number  appearmsj  in  the  heading  of  this 
order  and  filed  with  the  Dortkets 
Man.iaement  Branch 

The  procedures  and  requirements 
yiverning  this  order  a  notice  of 
p.irticipaiion  and  request  for  heanng,  a 
submission  of  data,  information,  and 
ar.  ilvses  to  (usti'v  a  hea.nng,  other 
Lommecls,  and  grant  or  denial  of  a 
heanng  are  contained  m  21  CFR  314.300 

All  submissions  under  this  order. 
e\i.ept  fur  data  and  mformation 
prohilMted  from  public  dis<  losure  under 
21  U.S.C.  331  fi)  or  18  IS  C  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
(addres*  above)  between  9  am  and  4 
p  nu  Monday  through  Friday 

List  of  Subjects 
27  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  442 

Antibiotics 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 

of  Food  and  Drugs,  Parts  430,  436.  and 
442  are  amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Tlie  authority  citation  for  21  CFR 
Part  430  continues  to  read  as  follows; 

Authority:  Sers.  507.  701(a).  99  Slat.  463  as 
ameiKfed.  52  StHt.  1(Ki5  (21  U.SC.  3S7,  37l(a)V. 
21  CFR  5.10. 

2.  Section  430.4  is  amended  by  adding 
new  paragraph  (aX60)  to  read  as 

follows: 

§  430.4    Definitions  of  antibiotic  subtances. 

(60)  Cefotiam.  Cefotiam  is  an 
antibiotic  substance  having  The  chemical 
structure  described  by  the  following 
name:  7-(/?M2-(2-amino-4- 
thiazol)acetamidol-3-[l[l-(2- 
dimethylamino)ethyl]-lH-tetrazol-5-yll 
thiol  methyll-3-cephem-4-carboxylic 
acid. 

3.  Section  430  '^  :i  amended  by  adding 
new  paragraphs  (a)(94]  and  rb)(96)  to 
read  as  follows: 

§  430.S    Definitions  of  master  and  workiim 
standards. 

(a)-    •    • 

(94)  Cefotiam.  The  term  "cefotiam 
master  standard"  means  a  specirtc  lot  of 
cefotiam  that  is  designed  by  the 
Commissioner  as  the  standard  of 
comparison  in  determining  the  potency 
of  the  cefotiam  working  standard. 

(br  *  • 

(96]  Cefotiam.  The  term  "cefotiam 
working  standard"  means  a  specific  lot 
of  a  homogenous  preparation  of 
cefotiam. 

4.  Section  430.6  is  amended  by  adding 
new  paragraph  (b)(96)  to  read  as 
follows: 

§  430.6    Definitions  o1  tbe  terms  •unit"  and 
"microgram"  as  applied  to  anWtJtotic 
substances. 

(b)-  •  • 

(96)  Crfutiam.  The  term  "microyram" 
■ipplied  to  cefotiam  means  the  cefotiam 
(potency)  contained  in  1,144  micrograms 
of  the  cefotiam  master  stand.ird, 

PART  436— TESTS  AND  METHODS  OF 

ASSAY  OF  antwiotk:  and 

ANTIBIOTIC-CONTAINING  DRUGS 

5.  The  authority  citation  for  21  CFR 
Part  4.36  continues  lo  read  as  follows: 

Authority:  Skk.  507.  59  Slat.  4i>J  as 
amended  (21  I',S,C,  357);  21  CFR  5.10, 

6.  Section  436.357  is  amended  by 
revising  the  section  heading  and  the  first 


sentence  in  paragraph  (c)(2)  to  read  as 
follows: 

§  436.357    Atomic  absorption  test  for 
sodium  carbonate  content 


(2)  •   •   *  Dilute  the  stock  sample 
solution,  prepared  as  directed  in  the 
monograph  for  the  drug  being  tested, 
with  distilled  water  to  obtain  a  solution 
containing  5.5  micrograms  of  sodium  per 
milliliter  (estimated).  *  *  * 


PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

7.  The  authority  citation  for  21  CFR 
Part  442  continues  to  read  as  follows: 

Authority:  Sea  507.  59  Slat.  463  as      • 
amended  (21  U.S.C.  357):  21  CFR  5.10. 

8.  Section  442.58a  is  added  to  Subpart 
A  lo  read  as  follows: 

§  442.58a    Sterile  cefotiam  dihydrochloride. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  streni^th.  quality, 
and  purity.  Cefotiam  dihydrochloride  is 
5-thia-l-azabicyclo|4.2.0)oct-2-ene  2- 
carboxylic  acid.  7-|[(2-amino-4- 
thiazo)yl)acetyl)-amino-3(((l  [2- 
(dimethylam?no)efhyl{-l//-fetrazoI-5-yl]- 
thiQlmethyl)-8-oxo-,  dihydrochlonde. 
(6/?-trans)-.  It  is  so  punfied  and  dried 
that: 

(i)  Its  potency  is  not  less  than  790  and 
not  more  than  925  micrograms  of 
cefotiam  per  milligram  on  an  anhydn.ius 
basis. 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic 

(iv)  Its  moisture  content  is  not  muie 
than  7.0  percent. 

(v)  It  passes  the  identity  test, 

(vi)  It  is  crystalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirenientb  (jf 
§432.5  of  this  chapter, 

(3)  Requests  for  certifirntion;  samples. 
In  addition  to  complving  with  the 
requirements  of  §4311  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens. 
moisture,  identity,  and  crystallinity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drug  Evaluation  and 
Research: 

(A)  For  all  tests  except  sterility:  10 
packages,  each  containing 
approximately  500  milligrams. 

(B)  For  sterility  testing:  One  package 
containing  approximately  6  grams  of  a 
composite  sample. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in  §  436.216 
of  this  chapter,  using  ambient 
temperature,  an  ultraviolet  detection 


system  operating  at  a  w.iveit  ngth  of  254 
nanometers,  a  column  packed  with 
microparticulate  (3  to  10  micrometers  in 
diameter)  reversed  phase  packing 
material  such  as  ot  tadecyl  hydrocarbon 
bonded  silicas,  a  flow  rate  not  to  exceed 
2.0  milliliters  per  muiute,  and  a  known 
injection  volume  of  between  10  and  20 
microliters.  Mulnle  phase,  working 
standard  and  sample  solutions, 
resolution  test  solution,  system 
suitability  requirements,  and 
calculations  are  as  follows: 

(i)  Mobile  phase.  Dissolve  13.1  grams 
of  ammonium  sulfate  in  850  milliliters  of 
water.  Adjust  the  pH  to  6.5  with  dilute 
aqueous  ammonia.  Add  150  millilitera  of 
acetonitrile.  Filter  through  a  suitable 
filler  capable  of  removing  particulate 
matter  to  0.5  micron  in  diameter.  Degas 
the  mobile  phase  just  prior  to  its 
introduction  into  the  cfaromatograph. 

(ii)  Preparation  of  working  standard. 
sample,  and  resolution  test  solutions — 
(A)  Working  standard  solution.  Dissolve 
approximately  100  milligrams  of  the 
cefotiam  working  standard,  accurately 
weigher!,  in  water  and  dilute  to  100 
milliliters  Further  dilute  with  mobile 
phase  to  obtain  a  solution  containing  50 
micrograms  of  cefotiam  activity  per 
milliliter. 

(B)  Sample  solution.  Dissolve 
approximately  100  milligrams  of  the 
sample,  accurately  weighed,  in  wafer 
and  dilute  to  TOO  milliliters.  Further 
dilute  with  mobile  phase  to  obtain  a 
solution  containing  50  micrograms  of 
cefotiam  activity  per  milliliter 
(estimated). 

fC)  Resolution  test  solution.  Dissolve 
an  accurately  weighed  portion  of 
cefotiam  working  standard  in  water  to 
obtain  a  solution  containing 
approximately  10  milligram  of  cefotiam 
activity  per  milliliter  Heat  this  solution 
at  95  'C  for  15  minutes.  This  procedure 
allows  cefotiam  lactone  to  be  produced. 
Dilute  10  milliliter  of  this  solution  to  100 
milliliters  with  mobile  phase. 

(iii)  System  suitability  requirements — 
(A)  Tailing  factor.  The  tailing  factor  [T) 
for  the  cefotiam  peak  is  satisfactory  if  it 
is  not  more  than  1.76  at  5  percent  of 
peak  height. 

(B)  Efficiency  of  the  column.  The 
efficiency  of  the  column  {n]  is 
satisfactory  if  if  is  greater  than  1985 
theoretical  plates  for  the  cefotiam  peak. 

(C)  Resolution  factor  The  resolution 
factor  (/?)  between  the  peak  for  cefotiam 
and  the  peak  for  cefotiam  lactone 
(generated  in  situ)  is  satisfactory  if  it  is 
not  less  than  4.0. 

(D)  Coefficient  of  variation.  The 
coefficient  of  variation  (S*  in  percent)  of 
5  replicate  injections  is  satisfactory  if  it 
is  not  more  than  10  percent.  If  the 
system  suitability  parameters  have  been 


met.  then  proceed  as  described  in 
§  436.216(b)  of  this  chapter. 

(iv)  Calculations.  Calculate  the 
micrograms  of  cefotiam  per  milligram  of 
sample  as  follows: 


Micrograms  of 
cefotiam  per  milligram 


/i.XC.X(100-«) 


where: 

A,  =  Area  of  the  cefoliam  peak  in  the 

chroma togram  of  the  sample  (at  a 

relenbon  6me  equal  to  that  observed  for 

the  standard); 
A, -Area  of  the  cefotiam  peak  in  the 

chromafogram  of  the  cefotiam  working 

standard: 
A  =  Cefotiam  activity  in  the  cefotiam  working 

standard  solution  in  micrograms  per 

milliliter 
C  ^.Milligrams  of  the  sample  per  miililjter  of 

sample  solution:  and 
/n  =  Percent  moisture  conteal  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (c)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  io 
§  436.32(g)  of  this  chapter,  using  a 
solution  containing  40  milligrams  per 
milliliter. 

(4)  Moisture.  Proceed  as  directed  in 
§  43&201  of  this  chapter,  using  the 
sample  preparation  described  in 
paragraph  (d){4)  of  that  section  and  the 
titration  procedure  descnbed  in 
paragraph  (e)(3)  of  that  section,  except: 

(i)  lin  lieu  of  3  milliliters  of  anhydrous 
methanol  solution,  inject  20  milliliters  of 
a  formamide:mefhanol  solution  (2:1 )  info 
the  container  and  shake  fo  dissolve  the 
contents  (prior  to  use  in  preparation  of 
the  formamide:methanol  solution,  dry 
500  grams  of  formamide  over  20  grams 
of  anhydrous  sodium  sulfate  for  24 
hours): 

(ii)  Rinse  the  syringe,  needle,  and 
immediate  container  with  two  separate 
5-miIliIiter  portions  of  anhydrous 
methanol,  in  heu  of  one  3-milIiIifer 
portion  of  anhydrous  methanol:  and 

(iii)  In  paragraph  {e)(3)  of  that  section, 
add  a  sufficient  volume  of  the 
formamide:methanol  solution  (2:1)  to 
cover  the  electrodes  in  the  dry  titrating 
vessel,  in  lieu  of  20  milliliters  of  solvent 
A  before  starting  the  titration. 

(5)  Identity.  Using  a  solution 
containing  20  micrograms  per  milliliter 
of  water  and  a  suitable 
spectrophotometer,  record  the 
ultraviolet  absorption  spectrum  from  220 
to  310  nanometers.  The  spectrum 
compares  quahlatively  to  that  of  the 
cefotiam  working  standard  similarly 
tested. 
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(6)  Crystallinity.  Proceed  as  directed 
in  §  436.'203(a)  of  this  chapter, 

Q  Cnr-tu.n  dj-'  ?^fi  le  aHHf>d  In  Suhnart 


of  each  sample  solution  as  described  in 
paragraphs  (b)(l)(i)  (A)  and  (B)  of  this 
section. 


,4 "  =  Area  of  the  cefotiam  peak  in  the 
chromalogram  of  the  sample  (at  a 
retention  time  equal  to  that  observed  for 

» ho  ctanrliirrl  1- 
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and  750  milligrams  of  fenbendazole  per 
pound  as  an  anthelmintic.  The  firm 
holds  an  existing  approval  under  this 


(3)  Limitiitwns.  .^dministpr  free  choice 
of  beef  cattle  on  pasture  that  have 
become  accustomed  to  nonmedicated 

U1, 
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TU:-  ...... i„^ 


20786  Federal  Register  /  Vol.  54,  No   92  /  Monday.  May  15,  1989  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  54,  No.  92  /  Monday.  M.iv  15    T*W  /  Ru!rs  and  R, 


I'tTH" 


(6)  Cryslallinity.  Proceed  as  directed 
in  §  436.20,'i(a)  of  this  chapter, 

9  Section  442.258  is  added  to  Subpart 

C  to  read  as  folluvvs 

§  442.2SS    Cefotiam  dihydrochloride  for 
jnjection 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefotiam  dehydrochloride 
for  iniection  is  a  dry  mixture  of  cefotiam 

dihydrochlonde  and  sodium  carbonate. 
Its  cefotiam  potency  is  satisfactory  if 
each  milligram  of  cefotiam 
dihydrochlonde  for  iniection  contains 
notless  than  790  micrograms  and  not 
more  than  925  micrograms  of  cefotiam 
on  an  anhydrous  basis,  when  corrected 
for  sodium  carbonate  content.  Its 
cdfotiam  content  is  satisfactory  if  it 
contains  not  less  than  90  percent  and 
not  more  than  120  percent  of  the  number 
of  milligrams  of  cefotiam  that  it  is 
represented  to  contain.  It  is  sterile.  It  is 
nonpyrogenic.  Its  loss  on  drying  is  not 
more  than  6.0  percent.  The  pH  of  an 
aqueous  solution  containing  100 
milligrams  per  milliliter  is  not  less  than 
5,7  and  not  more  than  7,2.  The  cefotiam 
dihydrochloride  used  conforms  to  the 
standards  prescribed  by  §  442.58a(a)(l). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432  5  of  this  chapter. 

(3)  Requests  for  certification: samples. 
In  addition  to  complying  with  the 
requirements  of  §  431  1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  cefotiam  dihydrochloride 
used  in  making  the  batch  for  potency. 
moisture,  identity,  and  crystallinity. 

(B)  The  batch  for  cefotiam  potency. 
cefotiam  content,  sterility,  pyrogens, 
loss  on  drying.  pH.  and  sodium 
carbonate  content. 

Ill)  Samples,  if  required  by  the 
Director.  Center  for  Drug  Evaluation  and 
Research 

(.^j  The  cefotiam  dihydrochloride 
used  m  making  the  batch.  10  packages, 
each  containing  approximately  500 
milligrams. 

(B)The  batch: 

(/)  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

(2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  e^ch  filling  operation. 

(b)  Tests  and  methods  o^ assay— W 
Cefotiam  potency  and  content 
Determine  both  micrograms  of  cefotiam 
per  milligram  of  sample  and  milligrams 
of  cefotiam  per  container  Proceed  as 
directed  in  5  442.58a(bj(lj.  preparing  the 
sample  solutions  and  calculating  the 
potency  and  content  as  follows: 

(i)  Preparation  of  sample  sol  ut  ions. 
Use  separate  containers  for  preparation 


of  each  sample  solution  as  described  in 
paragraphs  (b)(l)(i)  (A)  and  (B)  of  this 
section. 

(A)  Cefotiam  potency  (micrograms  of 
cefotiam  per  milligram).  Dissolve  an 
accurately  weighed  sample  with 
sufficient  distilled  water  to  obtain  a 
solution  containing  approximately  1,000 
micrograms  of  cefotiam  per  milliliter. 
Further  dilute  this  solution  with  mobile 
phase  to  obtain  a  solution  containing  50 
micrograms  of  cefotiam  activity  per 
milliliter  (estimated). 

(B)  Cefotiam  content  (milligrams  of 
cefotiam  per  vial).  Reconstitute  the 
sample  as  directed  in  the  labeling.  Then. 
using  a  suitable  hypodermic  needle  and 
syringe,  remove  all  of  the  withdrawable 
contents  if  it  is  represented  as  a  single- 
dose  container  or.  if  the  labeling 
specifies  the  amount  of  potency  in  a 
given  volume  of  the  resultant 
preparation,  remove  an  accurately 
measured  representative  portion  from 
each  container.  Dilute  the  solution  thus 
obtained  with  sufficient  distilled  water 
to  obtain  a  solution  containing  1.000 
micrograms  of  cefotiam  activity  per 
milliliter  (estimated).  Further  dilute  this 
solution  with  mobile  phase  to  obtain  a 
solution  containing  50  micrograms  of 
cefotiam  activity  per  miUilUer 
(estimated). 

(ii)  Calculations — (A)  Cefotiam 
potency  (micrograms  per  milligram). 
Calculate  the  micrograms  of  cefotiam 
per  milligram  as  follows: 


Micrograms  of 
cefotiam  per  milligram 


.4.XP,X100 

/t.XC.  X(IOO-L-S) 


where: 

/!'= Area  of  the  cefotiam  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard): 
;4'=  Area  of  the  cefotiam  peak  in  the 

chromatogram  of  the  cefotiam  working 

standard: 
P'=  Cefotiam  activity  In  the  cefotiam  working 

standard  solution  in  micrograms  per 

milliliten 
C°=  MiUigrams  of  the  sample  per  milliliter  of 

sample  solution: 
L=  Percent  loss  on  drying  (determined  as 

directed  in  paragraph  (b)(4)  of  this 

section):  and 
S  =  Percent  sodium  carbonate  (determined  as 

directed  in  paragraph  (b)(6)  of  this 

section). 

(B)  Cefotiam  content  (milligrams  of 
cefotiam  per  vial).  Calculate  the 
cefotiam  content  of  the  vial  as  follows: 


4     vp    Y  * 

Milligrams  of  cefotiam  per      ^   ^"^'^' 

.   vial  .4,X1.000 


where: 


.4"  =  Area  of  the  cefotiam  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  lime  equal  to  that  observed  for 

the  standard): 
/l'=Area  of  the  cefotiam  peak  in  the 

chromatogram  of  the  cefotiam  working 

standard: 
/*'  =  Cefotiam  activity  in  the  cefotiam  working 

standard  solution  in  micrograms  per 

milliliter:  and 
f.'=  Dilution  factor  of  the  sample 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
§  436.32(g)  of  this  chapter,  using  a 
solution  containing  40  milligrams  of 
cefotiam  per  milliliter. 

(4)  Loss  on  drying.  Proceed  as 
directed  in  §  436.200(a)  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  100 
milligrams  per  milliliter. 

(6)  Sodium  carbonate  content. 
Proceed  as  directed  in  §  436.357  of  this 
chapter. 

Datpd:  .MrtV  3.  1989. 
Sammie  R.  Young. 

Deputy  Director.  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
[PR  Doc.  8^-11561  Filed  5-12-89:  8:45  am] 
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21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Fenbendazole  Blocks 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (N'ADA)  filed  by 
Hoechst-Roussel  Agri-Vet  Co..  providing 
for  safe  and  effective  use  in  beef  cattle 
of  Safe-Guard'  (fenbendazole)  cold- 
press  feedblock  containing  20  percent 
natural  protein,  as  an  anthelmintic. 
EFFECTIVE  DATE;  May  15. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
lohn  L.  Olsen.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301^43^913. 

SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co.,  Route  202-206 
North,  Somerville,  NJ  08876,  filed 
supplemental  NADA  139-189  providing 
for  use  in  beef  cattle  of  Safe-Guard" 
cold-press  medicated  feedblock 
containing  20  percent  natural  protein 


and  750  milligrams  of  fenbendazole  per 
pound  as  an  anthelmintic.  The  firm 
holds  an  existing  approval  under  this 
N'ADA  for  use  of  a  medicated  feedblock 
confainmg  molasses  and  the  same 
concentration  of  fenbendazole  The 
conditions  of  use  are  the  same  with  the 
exception  of  a  restriction  against  use  of 
the  protein-containing  block  in  dairy 
cattle  of  breeding  age  and  the  drug 
withdrawal  requiremetns  (11  days  for 
the  molasses-containing  block  and  16 
days  for  the  protein-containmg  block). 
The  supplemental  application  is 
approved  and  §  520.905e  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.nfe)(2)|ii)  (21 
CFR  514.11(e)(2|(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  se-^n 
in  the  Dockets  Management  Branch 
(lIFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
l-ane.  Rockville.  MD  20857,  from  9am 
to  4  p.m.,  Monday  through  Friday 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(vi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulabvely  have  a  significant  effect  on 
the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commi.ssioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  Tt.e  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows; 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U  S  C 
3bOb(il|:  21  CFR  5.10  and  5.83. 

2.  Section  520.905e  is  amended  by 
revising  paragraphs  (a)  and  (dl(J)  lo 
read  as  follows; 

§  520.905e    Fenbendazole  blocks. 

(,i)  Specifications.  (1)  Each  pound  of 
molasses  block  contains  750  milligrams 
of  fenbendazole. 

(2)  Each  pound  of  protein  block 
contains  750  milligrams  of  fenbendazole. 

1  •  •  *  * 

(dj  ■    •    • 


(3)  Limitations.  .Adminis't-r  free  cfwtce 
of  beef  cattle  on  pasture  thnt  havf 
lifcrme  accustomed  to  nonmedicated 
block  fording  during  an  adaptation 
penod  of  12  to  19  days.  Molasses  block: 
Cdtilc  mist  not  be  slaughtered  within  11 
(S.iys  following  las'  treatment.  Protein 
block,  Cj!t!e  must  not  be  slaughtered 
Within  16  days  following  last  treatment 
do  not  use  in  dairy  cattle  of  breeding 
age.  Animals  maintained  under 
conditions  of  constant  worm  exposure 
may  require  retreatment  within  6  to  8 
weeks.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  parasitism. 

DatiMl:  May  5.  1989. 

Robert  C.  Livingston. 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine. 

[FR  Do(    89-11559  Filed  5-12-fl9:  8:45  am) 

B*L1.I»#<5  coot  «160-<)1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servtce 

26  CFR  Parts  1  and  602 

(TD  82521 

R(N:  154&-AJ81 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTKW*:  Temporary  regulations. 

SimMARY:  This  liocument  contains 
tcmp.rary  regulations  relating  to 
arliitrage  restrictions  on  tax-exempt 
bonds.  In  addition,  the  text  of  the 
temporary  regulations  set  forth  in  this 
document  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
t^npost'd  Rules  section  of  this  issue  of 
the  Federal  Register.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986  and  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  affect  issuers  of  tax- 
exempt  bonds  and  provide  them  with 
the  guidance  needed  to  comply  with  the 

l.iW. 

EFFECTIVE  DATE:  The  temporary 
regulations  generally  are  effective  for 
private  activity  bonds  issued  after 
December  31. 1985,  and  for  bonds  other 
than  private  activity  bonds  issued  after 
AiiQiisl  ?,-[    1986 

FOR  FURTHER  INFORMATION  CONTACT: 

(;.  ,ir<5e  F.  Delduke,  (202)  566-4545  (not  a 
toll-free  number). 


SUPPLEMEKTARV  ^FOftMATION: 

Paperwork  kfdu  iton  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collections  of  information 
contained  in  this  regulation  have  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1545-1098.  The  estimated  annual  burden 
per  respcndent  varies  from  60  minutes 
to  120  minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  90  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  the  collections  of 
information.  Ihey  are  based  on  such 
information  as  is  available  to  the 
Infernal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
lime,  depending  on  their  particular 
circumstances.  For  further  information 
concerning  these  collections  of 
information,  and  where  to  submit 
comments  on  these  collections  of 
informatioiu  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
cross-reference  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Issuance  ol  I'roposcd  Regulation  and 
Submission  to  Small  Business 

Admini-itr-ition 

1  iitr  I  liic^  c<jnlained  in  this  document 
are  also  being  issued  as  proposed 
regulations  by  the  notice  of  proposed 
rulfmakins  on  this  subject  in  the 
Pi  Hules  section  of  this  issue  of 

the  tetieral  Register.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code,  a 
copy  of  the  rules  will  be  submitted  to 
the  Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  tempoiary  rules  relating  to 
arbitrage  restrictions  on  lax-exempt 
bonds  under  sections  148  and  149(d)  of 
the  Internal  Revenue  Code  of  198B  The 
temporary  regulations  reflect  the 
addition  \o  the  Infernal  Revenue  Code  of 
sections  148  and  149(d)  by  section  1301 
of  the  Tax  Reform  Act  of  1986  (100  Si.jI. 
2602).  amendments  made  bv  sections 
1013.  4005(d).  and  50.53(b)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  No  10O-647).  and 
the  applicable  effective  date  provisions 
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of  sections  1311-1314  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2659). 


Section  14a  and  section  149(d)  (relating 
to  advance  refundings]  were  enacted  to 
prevent  these  and  other  abuses  from 


arbitrage  rebate  requirement  of  section 
143(g)(3)).  In  addition,  under  section 
148(f)  as  amended  by  the  1988  Act. 
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rebate  is  considered  timely  paid  if  paid 
no  later  than  January  16,  1990 
The  Treasury  Department  and  lin- 


may  elect  to  apply  the  new  rules  for 

purposes  of  determining  compliance 
with  the  requirements  of  section 


an  issue  may  be  part  of  a  bona  fide  debt 
service  fund  for  purposes  of  the  6-month 
exception  (and  for  purposes  of  the 
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of  sections  1311-1314  of  the  Tax  Reform 
Actof  1986  (100  Stat.  2659) 

E.xpianation  of  Provisions 

/  Scope  and  E'fpclive  Date  of 
Restrictions  on  Arbitrage 

.\  Section  148  in  General 

Section  103(a)  of  the  Internal  Revenue 
Code  of  1986  provides  generally  that 
gross  income  does  not  include  interest 
on  any  State  or  local  bond.  If  a  State  or 
local  bond  is  an  arbitrage  bond  (withm 
the  meaning  of  section  148).  interest  on 
tf;e  bond  is  not  excluded  from  gross 
income  under  section  lOGfa).  See. 
section  103(b)(:).  Section  148  was  added 
to  the  Internal  Revenue  Code  by  section 
1301  of  the  Tax  Reform  Act  of  1986  (1986 
Act)  and  amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(1988  Act). 

The  Federal  income  tax  exemption  of 
interest  on  State  and  local  bonds 
enables  State  and  local  governments  to 
borrow  at  lower  interest  rates  than 
taxable  issuers.  This  lower  interest  rate 
enables  State  and  local  governments  to 
finance  their  governmental  activitie.s  a! 
significantly  less  cost.  The  lower 
interest  rate  also  provides  the  potential 
to  benefit  from  tax  arbitrage  by 
investing  proceeds  of  the  bonds  in 
taxable  investments.  The  principal 
purpose  of  section  148  is  to  eliminate 
significant  arbitrage  incentives  to  issue 
more  bonds,  to  issue  bonds  earlier,  and 
to  leave  bonds  outstanding  longer  than 
necessary  to  carry  out  the  governmental 
purpose  of  the  tax-exempt  issue.  A 
secondary  purpose  of  section  148  is  to 
minimize  the  tax  arbitrage  benefit 
associated  with  investing  proceeds  of 
the  bonds  in  taxable  investments 
Minimizing  this  tax  benefit  targets  the 
tax  benefits  to  the  activities  for  which 
the  tax  exemption  is  provided. 

The  arbitrage  restrictions  applicable 
to  State  and  local  bonds  formerly  were 
contained  in  section  103(c)  of  the 
Internal  Revenue  Code  of  1954  (1954 
Code).  Regulations  under  section  103(c) 
are  contained  in  §§  1,103-13.  1,103-14. 
1.103-15,  and  1,103-15AT 

The  1986  Act  revised  the  arbitrage 
restrictions  applicable  to  State  and  local 
bonds  in  response  to  a  growing 
tendency  to  maximize  arbitrage  profits 
in  connection  with  the  issuance  of  such 
bonds.  Bonds  routinely  were  issued  in 
larger  a.mounts  and  earlier  than 
necessary  to  satisfy  actual  financing 
needs.  A  large  volume  of  so-called 
collapsible  bonds  were  issued,  the 
proceeds  of  which  may  never  be  used 
for  a  governmental  purpose,  A  lack  of 
accurate  and  detailed  rules  under  prior 
law  led  to  arbitrage  abuses,  particularly 
in  connection  with  advance  refundings. 


Section  148  and  section  149(d)  (relating 
to  advance  refundings]  were  enacted  to 
prevent  these  and  other  abuses  from 
recurring. 

The  most  significant  changes  made  by 
the  1986  Act  are  the  following: 

1.  Under  section  148(a).  a  bond  that  is 
part  of  an  issue  is  an  arbitrage  bond  if 
the  issuer  reasonably  expects  (at  the 
time  of  issuance  of  the  bond)  to  use  any 
portion  of  the  proceeds  of  the  issue  to 
acquire  higher  yielding  investments  or  to 
replace  funds  that  were  used  to  acquire 
such  investments  unless  a  specific 
exception  applies.  In  addition,  a  bond  is 
treated  as  an  arbitrage  bond  if  the  issuer 
at  any  time  intentionally  uses  any 
portion  of  the  proceeds  of  the  issue  in 
such  manner. 

2.  Under  section  148(b).  the  arbitrage 
restrictions  apply  to  any  annuity 
contract  or  investment-type  property,  In 
addition,  under  section  148(b)  as 
amended  by  the  1988  Act,  the  arbitrage 
restrictions  apply  to  tax-exempt  bonds 
subject  to  the  alternative  minimum  tax  if 
acquired  with  proceeds  of  bonds  issued 
after  March  31. 1988  that  are  not  subject 
to  the  alternative  minimum  tax. 

3.  Under  section  148(c).  the  initial 
temporary  period  for  proceeds  to  be 
used  to  make  loans  is  subject  to  special 
limits.  In  addition,  under  section  149(f) 
as  added  by  the  1988  Act,  pooled 
financing  bonds  issued  after  October  21, 
1988  are  subject  to  additional 
restrictions,  including  a  requirement  that 
95  percent  or  more  of  the  lendable 
proceeds  are  reasonably  expected  to  be 
loaned  within  3  years. 

4.  Under  section  148(d)(1).  the  amount 
of  proceeds  of  the  issue  that  may  be 
invested  in  higher  yielding  investments 
as  part  of  a  reasonably  required  reserve 
or  replacement  fund  generally  is  limited 
to  10  percent  of  the  proceeds  of  the 
issue, 

5.  Under  section  148(d)(2),  the  amount 
of  proceeds  from  the  sale  of  the  issue 
that  may  be  part  of  a  reserve  or 
replacement  fund  generally  is  limited  to 
10  percent  of  the  proceeds  of  the  issue. 

6.  Under  section  148(d)(3).  the 
restrictions  on  investing  in  higher 
yielding  nonpurpose  investments  apply 
to  all  private  activity  bonds  other  than 
qualified  501(c)(3)  bonds. 

7.  Under  section  148(e),  the  minor 
portion  that  may  be  invested  in  higher 
yielding  investments  is  limited  to  the 
lesser  of  5  percent  of  the  proceeds  of  the 
issue  and  $100,000. 

8.  Under  section  148(0.  the 
requirement  that  issuers  rebate 
arbitrage  profits  on  nonpurpose 
investments  to  the  United  States  is 
extended  to  all  bonds  (other  than 
qualified  mortgage  bonds  and  qualified 
veterans'  mortgage  bonds  subject  to  the 


arbitrage  rebate  requirement  of  section 
143(g)(3)).  In  addition,  under  section 
148(0  as  amended  by  the  1988  Act, 
qualified  mortgage  bonds  issued  after 
December  31, 1988  are  subject  to  the 
arbitrage  rebate  requirement  of  section 
148(0  rather  than  section  143(g)(3), 

9.  Under  section  148(h),  the  yield  on 
the  issue  is  determined  on  the  basis  of 
the  issue  price  to  the  public. 

10.  Under  section  149(d),  advance 
refundings  are  subject  to  several 
additional  restrictions  relating  to 
arbitrage. 

B.  Temporary  Regulations  Under  Section 
148 

Section  1.14&-0T  describes  the  scope 
and  effective  date  of  section  148  and  the 
temporary  regulations  thereunder  and 
includes  a  list  of  the  subjects  covered  by 
the  regulations. 

Sections  1.148-lT  through  1.148-8T 
provide  rules  relating  to  the  arbitrage 
rebate  requirement  of  section  148(0.  A 
substantial  portion  of  these  rules  are 
reserved  and  will  be  the  subject  of  a 
future  notice. 

Section  1.148-9T  provides  that  some 
of  the  new  rules  apply  for  purposes  of 
section  148  generally.  Except  to  the 
extent  changed  by  the  1986  or  1988  Act 
or  by  §  1.148-9T,  issuers  should  rely  on 
the  rules  contained  in  §§  1.103-13,  1.103- 
14,  and  1.103-15  for  purposes  of 
determining  compliance  with  the 
requirements  of  section  148  (other  than 
section  148(0)- 

Section  1.150-lT  provides  definitions 
and  special  rules  relating  to  the  fax 
exempt  bond  requirements  in  general. 

C.  Effective  Dates 

Section  148,  as  added  by  the  1986  Act, 
generally  applies  to  bonds  issued  after 
August  15, 1986  (after  August  31, 1986  if 
the  bond  is  a  governmental  bond 
described  in  section  1312(c)(2)  of  the 
1986  Act).  In  addition,  the  arbitrage 
rebate  requirement  of  section  148(0 
applies  to  any  bond  issued  after 
December  31, 1985  if  the  bond  is  not  a 
governmental  bond  described  in  section 
1312(c)(2)  of  the  1986  Act  (after  3  p.m. 
E.D.T.,  July  17, 1986  if  the  bond  is  a 
governmental  pool  bond  described  in 
sections  1312(c)(2)  and  1314(d)(3)). 

Sections  1.14&-1T  through  1.148-8T 
generally  apply  to  any  bond  to  which 
the  arbitrage  rebate  requirement  of 
section  148(0  applies.  An  exception  is 
provided  for  issues  retired  on  or  before 
May  15. 1989,  if  the  issuer  in  good  faith 
determines  and  pays  the  final  rebate  (if 
any)  no  later  than  the  later  of  May  15, 
1989,  and  the  date  60  days  after  the 
issue  is  retired.  In  the  case  of  any  issue 
to  which  the  new  rules  apply,  the  final 


rebate  is  considered  timely  paid  if  paid 
no  later  than  January  16,  1990. 

The  Treasury  Department  and  the 
Internal  Revenue  Service  carefully 
considered  whether  the  new  rules 
should  apply  only  to  bonds  issued  after 
the  date  of  publication,  and  whether 
issuers  should  be  allowed  to  apply  the 
rules  in  §  1.103-15.'\T  of  the  temporary 
regulations  for  purposes  of  determining 
compliance  with  the  requirements  of 
section  148(0  in  the  case  of  bonds  issued 
before  such  date.  The  determination 
was  made,  however,  that  general 
transitional  relief  was  not  necessary  or 
appropriate  for  bonds  still  outstanding 
after  the  date  of  publication. 

Section  148(0  requires  issuers  to 
rebate  earnings  in  excess  of  the  yield  on 
the  issue  and  any  income  earned  on  the 
excess  as  a  condition  of  tax-exemption. 
The  first  rebate  with  respect  to  most  of 
the  bonds  is  not  due  until  1991  or  1992, 
and  many  of  the  bonds  will  remain 
outstanding  a  long  time  thereafter. 
Section  148(0,  by  itself,  provides  no 
guidance  as  to  how  the  rebate  is  to  be 
computed.  In  the  absence  of  guidance, 
issuers  could  not  determine  whether 
they  are  complying  with  the 
requirements  of  section  148(0.  and  the 
Internal  Revenue  Service  could  not 
effectively  administer  the  requirements. 

Moreover,  the  rules  in  §  1.103-15AT 
were  developed  to  implement  the 
arbitrage  rebate  requirement  of  section 
103(c)(6)(D)  of  the  1954  Code,  which 
applied  only  to  certain  industrial 
development  bonds  (IDBs).  Those  rules 
were  not  intended  to  apply  to  other 
types  of  bonds  and  do  not  provide  the 
necessary  detail  or  special  rules  needed 
to  accommodate  other  bonds. 
Furthermore,  it  is  important  to  note  that 
the  rebate  compulation  under  §  1.103- 
15AT  can  be  very  complicated,  that  the 
results  under  those  rules  are  often  quite 
harsh,  and  that  the  results  under  the 
new  rules  are  ordinarily  more  favorable 
for  issuers. 

Although  general  transitional  relief 
was  determined  not  to  be  necessary  or 
appropriate,  several  special  transition 
rules  have  been  provided  to  protect 
issuers  that  reasonably  may  have  relied 
on  regulations  promulgated  under 
section  103(c)  of  the  1954  Code  from  any 
material  adverse  effect  that  might 
otherwise  arise  from  such  reliance. 
These  transition  rules  are  described 
below  and  generally  apply  to  issues  sold 
on  or  before  May  15.  1989  and  issued  on 
or  before  June  14,  1989,  Public  comments 
are  invited  regarding  any  additional 
transitional  rules  that  may  be  necessary 
or  appropriate. 

Issuers  of  certain  IDBs  to  which  the 
arbitrage  rebate  requirement  of  section 
103(c)(R)(D)  of  the  1954  Code  applies 


may  elect  to  apply  the  new  rules  for 
purposes  of  determining  compliance 
with  the  requirements  of  section 
103(c)(6)(D).  Absent  this  election,  the 
rules  in  §  1.103-15AT  will  apply. 

Section  1.148-9T  generally  applies  to 
any  bond  sold  after  May  15, 1989,  or 
issued  after  June  14, 1989. 

//.  Required  Rebate  to  the  United  States 

A,  In  General 

Section  148(0  requires  issuers  of  State 
and  local  bonds  to  rebate  arbitrage 
profits  from  investing  in  nonpurpose 
investments  as  a  condition  of  tax 
exemption.  This  requirement  is  intended 
to  minimize  the  tax  arbitrage  benefit 
associated  with  investing  proceeds  of 
the  bonds  in  taxable  investments,  and  to 
provide  the  accuracy  needed  to  prevent 
abuses  that  occurred  under  prior  law 
from  recurring. 

B.  Exceptions  to  Rebate  Requirement 

Congress  recognized  the  potential 
complexity  and  administrative  burdens 
associated  with  requiring  arbitrage 
profits  to  be  rebated  and,  accordingly, 
provided  two  exceptions  to  the 
requirement.  One  exception  applies  to 
governmental  bonds  issued  by  small 
issuers  with  general  taxing  powers. 
Under  this  exception,  the  rebate  does 
not  apply  to  many  small  towns,  cities, 
counties,  and  school  districts.  The  other 
exception  provides  a  means  by  which 
any  issuer  can  avoid  the  rebate 
requirement  simply  by  issuing  bonds  no 
earlier  than  6  months  before  the 
proceeds  are  to  be  spent. 

The  6-month  exception  generally  does 
not  apply  unless  all  the  gross  proceeds 
of  the  issue  are  spent  for  the 
governmental  purpose  of  the  issue  no 
later  than  6  months  after  the  date  of 
issue.  The  statute  includes  special  rules 
relating  to  bona  fide  debt  service  funds, 
an  additional  6-month  period  for  certain 
bonds,  and  a  safe  harbor  for  tax  and 
revenue  anticipation  bonds.  Rules 
relating  to  the  6-month  exception  will  be 
the  subject  of  a  future  notice,  but  certain 
aspects  of  those  rules  can  be  described 
at  this  time. 

First,  special  rules  are  necessary  to 
enable  issuers  that  do  not  issue  bonds 
earlier  than  6  months  before  the 
proceeds  are  needed  to  finance 
expenditures  to  qualify  for  the  6-month 
exception.  For  example,  some  bonds 
may  not  be  marketable  without  a  debt 
service  reserve  fund.  The  regulations 
will  clarify  that  the  6-month  exception  is 
available  to  issuers  of  these  bonds.  Only 
the  earnings  attributable  to  the  reserve 
fund  will  be  subject  to  rebate  if  the  issue 
otherwise  qualifies.  The  regulations  also 
w  ill  clarify  that  investment  proceeds  of 


an  issue  may  be  part  of  a  bona  fide  debt 
service  fund  for  purposes  of  the  6-month 
exception  (and  for  purposes  of  the 
special  rule  that  excludes  amounts 
earned  on  certain  such  funds). 

Second,  special  safe  harbors  are  being 
considered  that  would  encourage  more 
issuers  to  rely  on  the  6-month  exception. 
A  special  safe  harbor  might  apply,  for 
example,  if  substantially  all,  but  not  all. 
of  the  gross  proceeds  of  the  issue  were 
spent  within  6  months,  and  the  delay  in 
spending  all  the  gross  proceeds  was  due 
to  unanticipated  events  over  which  the 
issuer  had  no  control. 

Public  comments  are  invited  regardinx 
these  and  other  special  rules  that  may 
be  necessary  or  appropriate  to 
encourage  greater  reliance  on  the  6- 
month  exception. 

C.  Temporary  Regulations  in  General 

A  primary  objective  of  the  temporary 
regulations  is  to  provide  rules  that 
minimize  adminislralive  burdens 
associated  with  the  rebaie  requirement 
for  those  issues  that  remain  subject  (o 
the  requirement.  The  f-'g  .Idtions  provide 
specific  guidance  relating  to  the 
computation  of  the  reb^'jble  arbitrage, 
the  yield  on  the  issue,  and  other  rulated 
matters. 

The  temporary  regulations  are  lengthy 
because  specific  guidance  is  provided 
for  many  types  of  issue?  Only  a  portion 
of  the  rules  apply  to  a  particular  issue, 
and  most  of  the  more  complicated  rules 
apply  only  to  noncustonuiry  or  more 
sophisticated  transactions.  The  rules 
that  apply  to  the  large  majority  of  issues 
are  not  difficult  to  understand  or  apply 
Moreover,  the  specificity  of  the  rules 
should  significantly  reduce 
administrative  burdens  by  eliminating 
uncertainty  and  by  facilitating  the 
development  of  computer  programs  that 
can  be  used  to  determine  the  rebatable 
arbitrage  without  difficulty. 

The  basic  method  for  computing  the 
rebatable  arbitrage  involves  future 
valuing  the  nonpurpose  investment  cash 
flows  at  an  interest  rale  equal  to  the 
yield  on  the  issue.  As  explained  below, 
this  method  is  accurate  and  very  simple. 
For  example,  an  issuer  that  invests  all 
the  bond  proceeds  in  a  widely  held 
mutual  fund  can  compute  the  rebatable 
arbitrage  simply  by  future  valuing  the 
initiaj  amount  invested  and  the  amount 
of  each  mutual  fund  share  redemption 
that  is  spent  for  the  governmental 
purpose  of  the  issue. 

States  may  organize  similar  funds  to 
enhance  investment  opportunities  of 
their  local  governments  and  reduce 
compliance  costs  through  economics  of 
scale.  The  regulations  do  not  yet  provide 
specific  rules  as  to  the  treatment  of 
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these  funds.  However,  it  is  anticipated 
that  in  appropnate  cases  the  State  and 
local  governments  investing  in  the  funds 


Separate  rules  are  provided  for 

computing  the  yield  on  variable  yield 
and  fixed  yield  issues  A  variable  yield 
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A  transition  rule  generally  allows 
issuers  of  fixed  yield  issues  sold  on  or 
before  May  15, 1989  and  issued  on  or 
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and  (4)  January  16, 1990.  Special  rules 
for  a  series  of  issues  are  reserved. 


interest  for  the  period  of  delay  at  the            flows  at  an  interest  rate  equal  to  the 
maximum  interest  rate  for  a  SLG  with  a        yield  on  the  issue, 
term  equal  to  such  period.  In  the  case  of ..... 
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these  funds.  However,  it  is  anticipated 
that  in  appropnate  cases  the  Stdte  and 
local  governments  investing  in  the  fund.s 
will  be  treated  in  the  same  mdnner  as  if 
they  had  invested  in  shares  of  a  widely 
held  fund.  For  example,  amounts  earned 
by  the  fund  and  used  to  pay  reasonable 
costs  incurred  by  the  fund  to  purchase 
and  account  for  the  investments  will  not 
be  treated  as  earnings  of  the  fund 
investors.  Only  the  dividends  actually 
paid  by  the  fund  to  the  investors  will  be 
taken  into  account  for  purposes  of 
computing  the  rebafable  arbitrage. 

Most  of  the  rules  for  allocating 
proceeds  of  an  issue  to  investments  and 
expenditures  are  reserved.  Thc^e  rules 
will  accommodate  customary 
governmental  accounting  practices  to 
the  extent  possible.  For  example,  a 
general  purpose  governmental  unit  may 
normally  commingle  bond  proceeds  and 
other  funds  for  investment  purposes  and 
allocate  earnings  to  each  source  of 
funds  on  an  arm's  length  basis  [i.e..  in  a 
manner  similar  to  that  of  a  widely  held 
mutual  fund).  The  regulations  w:ll 
provide  that  this  method  of  accounting 
for  the  bond  proceeds  may  be  used  for 
purposes  of  determining  the  rebatable 
arbitrage.  In  many  cases,  the  allocation 
of  the  investment  earnings  may  be 
reasonably  accurate  but  not  fully  arm's 
length  [e.g..  the  investment  f\ind  may  not 
be  revalued  or  investment  earnings  may 
not  be  credited  to  each  source  of  funds 
on  a  regular  and  accurate  basis).  It  is 
anticipated  that  the  regulations 
generally  will  not  require  issuers  to 
change  their  normal  accounting 
practices  for  purposes  of  determining 
the  rebatable  arbitrage.  Simplified 
accounting  rules,  however,  will  not 
apply  to  any  fund  formed  or  availed  of 
to  distort  the  rebatable  arbitrage  (or  to 
proceeds  of  bonds  issued  to  advance 
refund  another  bond). 

The  rules  for  computing  the  yield  on 
the  issue  are  much  more  detailed  than 
under  prior  law.  The  yield  on  the  issue 
fur  arbitrage  yield  restriction  purposes 
generally  is  determined  on  the  basis  of 
'/he  i,ssuer  s  reasonable  expectations  as 
of  the  date  of  issue  regarding  the  actual 
yield  on  the  issue.  Prior  to  the  1986  Act. 
arbitrage  yield  restrictions  typically 
applied  only  to  advance  refundings. 
Since  these  bonds  pay  interest  at  fixed 
interest  rates,  the  use  of  the  reasonably 
expected  yield  provided  a  workable 
(,ilbeit  an  imperfect)  standard.  The 
scope  of  the  arbitrage  rebate 
requirement  is  much  broader  The  rebate 
affects  every  type  of  issue  and  applies  to 
all  the  gross  proceeds.  Much  more 
detailed  and  accurate  rules  are 
necessary. 


Separate  rules  are  provided  for 
computing  the  yield  on  variable  yield 
and  fixed  yield  issues  A  variable  yield 
issue  includes  bonds  the  interest  rates 
on  wh'ch  ar»?  determined  by  reference  to 
future  market  rates  For  purposes  of 
computing  the  rebatable  arbitrage,  the 
yield  on  a  vanuble  yield  issue  changes 
each  5-year  period  during  the  term  of  the 
issue  (or  more  often,  if  the  issuer  elects). 
Computing  the  yield  separntely  for  each 
five  years  is  simpler,  fairer,  and  more 
accurate  than  computing  the  yield  on  a 
cumulative  basis  at  the  end  of  each  five 
years.  Under  this  method,  the  rebatable 
arbitrage  reflects  the  amount  earned  on 
each  investment  in  excess  of  the  interest 
cost  on  the  issue  during  the  5-year 
period  the  investment  is  held.  Since  the 
interest  rates  on  the  issue  and  the 
investments  are  properly  matched,  the 
rebatable  arbitrage  from  investing 
during  a  5-year  period  will  not  change 
after  the  5-year  penod  because  of 
subsequent  changes  in  interest  rates. 
A  tran-sition  rule  allows  issuers  of 
variable  yield  i.ssues  sold  on  or  before 
May  15,  19tt.9,  and  issued  on  or  before 
June  14.  1989,  to  elect  to  compute  the 
yield  over  the  term  of  the  issue. 

A  fixed  yield  issue  is  an  issue  of 
bonds  the  interest  rates  on  which  are 
fixed  and  determinable  as  of  the  date  of 
issue.  The  actual  yield  on  a  fixed  yield 
issue  may  depend  on  whether  bonds  are 
retired  early  if  the  issue  includes  bonds 
with  different  interest  rates.  Interest  on 
such  an  issue  oiten  will  accrue  at  a  rate 
that  is  lower  in  the  earlier  years  and  at  a 
rate  that  is  higher  in  the  later  years. 
These  temporary  regulations  allow 
issuers  to  initially  assume,  for  purposes 
of  m.ikmg  installment  payments,  that  the 
higher  rales  will  be  paid.  The 
computation  of  the  actual  yield  on  the 
issue  and  the  rebatable  arbitrage, 
however,  eventually  take  into  account 
any  early  retirements  In  most  cases,  the 
difference  between  the  actual  yield, 
determined  with  regard  to  early 
retirements,  and  the  expected  yield, 
determined  without  regard  to  such 
retirements,  will  be  very  small. 

Computation  of  the  actual  yield 
generally  is  not  difficult.  In  the  case  of 
smaller  issues,  however,  the 
administrative  burdens  are 
comparatively  larger  and  the  importance 
of  using  the  actual  yield  much  less.  A 
special  rule,  therefore,  provides  that  the 
yield  for  certain  small  issues  is  the 
expected  yield  as  of  the  date  of  issue 
(determined  without  regard  to  early 
retirements)  unless  the  issuer  elects  to 
use  the  actual  yield.  Public  comments 
are  invited  regarding  other  special  rules 
that  may  be  necessary  or  appropriate  to 
minimize  administrative  burdens. 


A  transition  rule  generally  allows 
issuers  of  fixed  yield  issues  sold  on  or 
before  May  15. 1989  and  issued  on  or 
before  June  14. 1989  to  compute  the 
rebatable  arbitrage  by  using  the 
expected  yield  on  the  issue  as  of  the 
date  of  issue  (determined  without  regard 
to  early  retirements)  unless  the  issuer 
elects  to  use  the  actual  yield, 

///.  Rebate  Requirement  in  General 

A.  General  Rule 

Section  1.148-lT  provides  generally 
that  a  bond  is  treated  as  an  arbitrage 
bond  if  the  bond  is  issued  as  part  of  an 
issue  that  does  not  meet  the  rebate 
requirement. 

An  issue  generally  meets  the  rebate 
requirement  if  the  issuer  pays  to  the 
United  States:  (1)  At  least  90  percent  of 
the  rebatable  artjitrage  as  of  each 
installment  computation  date  (rebate 
installments);  and  (2)  all  the  rebatable 
arbitrage  as  of  the  final  computation 
date  and  any  income  attributable  to 
such  rebatable  arbitrage  (final  rebate). 

Since  a  refunding  issue  continues  or 
replaces  the  refunded  issue,  a  refunding 
issue  meets  the  rebate  requirement  only 
if  each  tax-exempt  refunded  issue  also 
meets  any  applicable  rebate 
requirement.  A  tax-exempt  issue 
includes  any  issue  that  (when  issued) 
purported  to  be  a  tax-exempt  issue.  A 
refunding  issue  includes  the 
nonrefunding  portion  of  the  refunding 
issue,  and  a  refunded  issue  includes  the 
nonrefunded  portion  of  the  refunded 
issue. 

B.  Computation  and  Payment  Dates 

The  rebatable  arbitrage  is  computed 
as  of  each  installment  computation  date 
and  as  of  the  final  computation  date. 
The  first  installment  computation  date  is 
the  last  day  of  the  fifth  bond  year.  The 
issuer  may  select  as  the  last  day  of  each 
bond  year  any  calendar  day  lluit  is  the 
last  day  of  a  compounding  intervtil  used 
in  computing  the  yielil  on  the  issue,  i-lach 
succeeding  installment  i.um.putctiQn 
date  ends  5  years  after  the  preceding 
installment  computation  date.  The  final 
computation  date  is  the  date  the  last 
bond  IS  discharged.  The  issuer  need  not 
actually  compute  the  rebatable  arbitrage 
as  of  a  computation  date  if  there  is  none. 

Rebate  installments  are  due  60  days 
after  each  installment  computation  date. 
The  final  rebate  is  due  on  the  latest  of: 
(1)  the  date  60  days  after  the  final 
computation  date;  (2)  the  date  8  months 
after  the  date  of  issue:  (3)  the  earlier  of 
the  date  the  issuer  no  longer  reasonably 
expects  the  6-month  temporary 
investment  exception  to  apply,  and  the 
date  14  months  after  the  date  of  issue; 
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and  (4)  January  16, 1990,  Special  rules 
for  a  series  of  issues  are  reserved. 

C.  Income  Included  in  Final  Rebate 

The  final  rebate  includes  income 
attributable  to  the  rebatable  arbitrage 
during  the  final  payment  period.  The 
final  payment  period  begins  on  the  final 
computation  date  and  ends  15  days 
before  the  final  rebate  is  paid. 

An  issuer  may  identify  the  funds  that 
are  to  be  used  to  pay  the  final  rebate 
and  rebate  income  on  the  basis  of  the 
amount  actually  earned.  Otherwise,  the 
income  is  determined  on  the  basis  of  the 
amount  that  would  have  been  earned  if 
the  rebatable  arbitrage  had  been 
invested  at  the  maximum  interest  rate  in 
effect  on  the  final  computation  date  for 
a  time  deposit  security  of  the  State  and 
Local  Government  Series  (SLG)  with  a 
term  equal  to  the  final  payment  period. 
This  rate  is  one-eighth  percent  less  than 
the  United  States  treasury  borrowing 
rate  for  a  security  with  a  comparable 
maturity.  If  the  final  rebate  is  paid  no 
later  than  January  16.  1990,  the 
applicable  rate  will  not  exceed  the 
average  of  the  maximum  interest  rates 
in  effect  on  the  first  business  day  of 
each  month  during  the  final  payment 
period  for  a  SLG  with  a  term  of  60  days. 

D.  De  Minimis  Rules 

There  are  three  de  minimis  rules. 
First,  the  amount  of  each  rebate 
installment  and  the  final  rebate  may  be 
rounded  down  to  the  nearest  multiple  of 
Si 00.  Any  amount  less  than  Si 00  is 
rounded  to  zero. 

Second,  no  income  is  included  in  the 
final  rebate  if  the  income  is  less  than 
S300,  and  the  final  rebate  is  paid  no  later 
than  60  days  after  the  final  computation 
date.  In  addition,  if  the  final  rebate  is 
paid  no  later  than  January  16,  1990.  no 
income  is  included  if  the  income  is  less 
thanSl.'iOfl. 

Third,  as  described  below,  the 
rebatable  arbitrage  is  reduced  by  a 
computation  date  credit.  The  maximum 
credit  on  each  computation  date  is 
Si, 000. 

E.  Certain  Failures  Not  To  Result  in  Loss 
of  Tax  Exemption 

Issuers  may  correct  innocent  failures 

[without  penalty)  if  the  failure  is 
corrected  no  later  than  60  days  after  the 
failure  is  discovered  (180  days  if  the 
correction  amount  is  less  than  S,50.000). 
The  Commissioner  may  extend  the  time 
to  correct  an  innocent  failure  if  the 
correction  amount  is  less  than  $50,000. 
or  if  the  issuer  requests  an  extension 
before  the  expiration  of  such  time. 

A  failure  is  corrected  by  paying  the 
correction  amount.  This  is  the  amount 
not  paid  when  required,  together  with 


interest  for  the  period  of  delay  at  the 
maximum  interest  rate  for  a  SLG  with  a 
term  equal  to  such  period.  In  the  case  of 
a  failure  to  pay  a  rebate  installmenL  the 
interest  is  computed  at  a  rale  no  less 
than  the  yield  on  the  issue. 

If  the  correction  amount  is  $50,000  or 
more,  a  failure  is  not  treated  as  innocent 
unless  the  issuer  submits  with  the 
correction  amount  a  brief  explanation  of 
the  failure  and  basis  for  concluding  that 
it  is  innocent.  The  failure  is  treated  as 
innocent  if  the  brief  description  is 
reasonably  accurate  (or  not  required] 
unless  the  issuer  is  notified  otherwise 
within  90  days.  It  is  anticipated  that  the 
vast  majority  of  errors  can  be  corrected 
under  this  rule. 

Issuers  may  obtain  relief  from  other 
failures  by  submitting  a  request  to  the 
Commissioner.  Relief  is  available  if  the 
Commissioner  determines  that  the 
failure  is  not  due  to  willful  neglect,  and 
the  issuer  pays  the  correction  amount 
and  a  penalty.  The  Commissioner  may 
waive  all  or  any  portion  of  the  penalty. 

F.  Recovery  of  Overpayments 

Rebate  payments  are  not  refundable. 
However,  it  is  anticipated  that  the 
regulations  will  provide  that  issuers 
generally  may  recover  overpayments  if 
the  issuer  establishes  to  the  satisfaction 
of  the  Commissioner  that:  (1)  The  issuer 
paid  an  amount  in  excess  of  the 
rebatable  arbitrage  determined  as  of  the 
day  before  the  date  of  payment  (and  in 
certain  cases  as  of  the  computation  date 
immediately  preceding  such  date):  (2) 
the  excess  was  paid  as  the  result  of  a 
mistake  [e.g.,  a  mathematical  error):  and 
(3)  recovery  of  the  overpayment  on  the 
date  the  recovery  was  first  requested 
would  result  in  no  rebatable  arbitrage  as 
of  such  date. 

IV.  Computation  of  Rebatable  Arbitrage 
A.  In  General 

Section  148(f)  provides  generally  that 
the  rebatable  arbitrage  is  the  sum  of:  (1) 
The  excess  of  (i)  the  amount  earned  on 
nonpurpose  investments  (other  than 
investments  that  are  attributable  to  the 
excess  described  in  this  clause  (1)),  over 
(ii)  the  amount  that  would  have  been 
earned  on  such  investments  if  the  yield 
on  such  investments  was  equal  to  the 
yield  on  the  issue;  and  (2)  any  income 
attributable  to  the  excess  described  in 
clause  (1). 

The  temporary  regulations  provide  a 
simple  and  accurate  method  for 
computing  this  sum  that  does  not  rely  on 
more  complicated  and  less  accurate 
federal  income  tax  accounting 
principles.  This  method  involves  future 
valuing  the  nonpurpose  investment  cash 


flows  at  an  interest  rate  equal  to  the 
yield  on  the  issue. 

B,  Future  Value  Method 

Section  1.148-2T  provides  generally 
that  the  rebatable  arbitrage  as  of  a 
computation  date  is  the  excess  of:  (1) 
The  future  value  of  the  nonpurpose 
receipts  (the  amounts  received  from 
investing  in  nonpurpose  investments): 
over  (2)  the  future  value  of  the 
nonpurpose  payments  (the  amounts  paid 
to  purchase  nonpurpose  investments). 
All  future  values  are  computed  as  of  the 
computation  dale  and  by  using  an 
interest  rate  equal  to  the  yield  on  the 
issue. 

Computation  of  the  rebatable 
arbitrage  under  the  future  \  alue  method 
is  very  simple,  because  the  compulation 
focuses  exclusively  on  cash  flows. 
Investments  attributable  to  an  excess  do 
not  have  to  be  separately  accounted  for 
to  compute  the  income  earned  from 
reinvesting  the  excess.  The  amount 
actually  earned  is  automatically  taken 
into  account  if  the  excess  is  reinvested. 
If  the  excess  is  spent,  the  issuer's  tax- 
exempt  borrowing  rate  is  used  as  the 
excess  earnings  rate.  An  issuer  with  a 
negative  excess  benefits  from  the  full 
time  value  of  the  negative  excess  if  a 
positive  excess  arises  in  a  later  year. 

The  focus  on  cash  flows  also 
eliminates  the  need  to  make  separate 
computations  with  respect  to 
nonpurpose  investments  that  are  not 
held  on  a  computation  date.  In  many 
cases,  the  issuer  can  compute  the 
rebatable  arbitrage  simply  by  keeping 
track  of  the  initial  amount  that  is 
invested  and  each  amount  that  is  spent. 

To  illustrate,  assume  a  Si 00  issue  with 
a  10  percent  annual  yield.  On  the  dale  of 
issue,  the  $100  is  invested  in  a  zero 
coupon  investment  that  matures  at  the 
end  of  Year  4.  The  amount  the  issuer 
would  receive  at  the  end  of  Year  4  if  the 
$100  was  invested  at  the  bond  yield  is 
the  future  value  of  $100  at  the  end  of 
Year  4,  determined  by  using  an  intercsl 
rale  equal  to  10  percent  ($146.41). 

Example  (1).  Assume  the  issuer 
actually  receives  $156.41  when  the 
investment  matures  at  the  end  of  Year  4 
(a  $10  excess)  and  reinvests  the  entire 
amount  (the  $10  excess  and  the  $146.41 
nonexcess)  in  a  1-year  zero  coupon 
investment  with  a  10  percent  yield, 
which  matures  at  the  end  of  Year  5.  The 
issuer  receives  $172.05  at  the  end  of 
Year  5  ($156.41  plus  $156.41  \10"«).  Since 
the  $146.41  nonexcess  is  invested  at  the 
bond  yield,  no  new  positive  or  negative 
excess  arises  from  this  reinvestment. 
The  amount  earned  at  the  end  of  Year  5 
from  reinvesting  the  $10  excess  is  $1 
($10x  10%).  The  rebatable  arbitrage  at 
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the  end  of  Year  5  i»  $11  (the  sum  of  the 
$10  excess  and  $1  earned  from 


The  $3.18  reflects  the  Year  4  $10  excess. 
$.50  earned  from  reinvesting  the  $10 


proceeds,  the  investment  is  treated  as  if 
purchased  for  fair  market  value  when  it 
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nonpurpose  payment  as  of  the  due  date. 
The  failure  to  timely  pay  is  corrected  by 
paying  the  correction  amount  as 


of  nonpurpose  receipts  and  payments 
The  investment  activity  in  the 
nonpurpose  receipt  account  can  be 


The  special  rules  that  apply  to 
investments  in  restricted  escrows  are  as 
follows: 
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I  he  end  of  Year  5  i»  $11  (the  sum  of  the 
SIO  excess  and  $1  earned  from 

reinvesting  the  SlO  exccs.s). 

Under  the  future  value  method,  the 
rebutable  arbitrage  would  be  computed 

as  follows; 


Yea/ 


Receioi 
(paynwrif) 


FV  {eo<J 
0*  »eaf  51 


0 _ 

4                                 .,   ...    --  - 

$(100.00) 

156.41 

(156.41) 

^72JK 

V'61  06i 
172.05 

4                      _.      .       ~ 

(172.05) 

5    

17205 

neca'.awe  artxtrage 

11.00 

The  S3. IB  reflects  the  Year  4  $10  excess. 
$.50  earned  from  reinvesting  the  $10 
excess  during  Year  5,  and  a  new  $7.32 
negative  excess  from  remvesting  the 
Year  4  $146.41  nonexcess  at  a  5  percent 
lower  yield  during  Year  5  ($146.41  X 5%). 
E\ampie  131-  Assume  the  issuer  spent 
the  $146.41  nonexcess  at  the  end  of  Year 
4  and  reinvested  only  the  $10  excess. 
The  yield  on  the  1  year  reinvestment  is  5 
percent,  the  is.sutT  therefore  receives 
SlO.oti  at  the  end  of  Yenr  5.  The 
rebatabie  arbitrage  at  the  end  of  Year  5 
is  computed  as  follows; 


Note  that  the  two  cash  flows  in  Year  4 
(the  $156.41  receipt  and  reinvestment) 
can  be  disregarded  since  they  cancel 
each  other  out. 

The  ability  to  disregard  reinvestments 
makes  the  computation  much  simpler. 
For  example,  assume  the  issuer  had 
invested  the  $100  in  a  senes  of  many 
different  investments  during  the  first  5 
years  (rather  than  only  two).  Regardless 
of  the  number  of  receipts  and  payments 
generated  by  the  additional 
reinvestments,  the  issuer  could  still 
compute  the  rebatabie  arbitrage  by 
future  valuing  only  two  cash  flows  (the 
initial  payment  in  Year  0  and  the  final 
receipt  in  Year  5).  All  the  other  receipts 
and  payments  cancel  each  other  out 
See,  §  1.14A-2T(cl(2)  (Example?). 

E\aniple  (2)  (i)  Assume  the  issuer 
received  $179.87  at  the  end  of  Year  5 
j  instead  of  $172.05.  which  is  S",82  less). 
The  rebatabie  arbitrage  at  the  end  of 
Year  5  IS  $7.82  more 


Year 

(paymeni) 

FV  (end 
of  yea«  5i 

0             - 

$(100.00) 
179.87 

$(161.05) 

b    

17987 

RobatatXe  artirtrage 

1882 

Ihe  $18.82  reflects  the  Year  4  SlO 

excess,  $1  ,50  earned  from  reinvesting 
the  SlO  pxress  during  Year  5,  and  a  new 
ST  32  excess  from  reinvesting  the  $146  41 
nonexcess  at  a  5  percent  higher  yield 
dijpng  Year  5  ($146.41  X  5%). 

(ii)  Assume  the  issuer  received  $164.23 
at  the  end  of  Year  5  (instead  of  S1'2  05. 
v\hi(.h  IS  $7  82  more)  The  rebatabie 
arbitrage  at  the  end  of 't  ear  5  is  S7.82 
less: 


Yeaf 


Receipi 

(payment) 


FV  (end 
ol  yeai  5) 


$(100  00) 

146  41 

10  so 


«»»oaiawe  artHtraoe. 


$(161  05) 

16105 

10.50 


10  50 


The  $10.50  reflects  the  Year  4  $10  excess 
and  $.50  earned  from  reinvesting  the  $10 
excess  during  Year  5,  The  net  receipt  at 

the  end  of  Ye.ir  4  is  the  amount  that  was 
spent  [i-f  .  the  portion  of  the  $1.56.41 
receipt  that  was  not  reinvested). 

Example  (■}/■  Assume  the  issuer  spent 
the  entire  $15<j.41  at  Ihe  end  of  Year  4. 
The  rebatabie  arbitrage  at  the  end  of 
Year  5  is  computed  as  follows; 


yiHT 

Recetpl     ,    FV  (eoa 
(payment)      ot  year  5) 

4  !1 ; 

$(100.00) 
1S6.41 

$(161  05) 
172  06 

RAhfil;)Me  artntraod    

11.00 

The  $11.00  reflects  the  Year  4  $10  excess 
and  $1  earned  on  the  $10  excess  during 
Year  5.  Since  the  $10  excess  was  not 
reinvested,  the  issuer's  tax-exempt 
borrowing  rate  is  used  to  determine 
what  was  earned  by  spending  the 
excess.  The  receipt  at  the  end  of  Year  4 
is  the  amount  that  was  spent. 

C.  Nonpurpose  Payments  and  Receipts 

If  H  nonpurpose  investment  is 
purchased  with  gross  proceeds,  the 
amount  paid  to  purchase  the  investment 
IS  the  nonpurpose  payment.  A 
nonpurpose  receipt  includes  any  amount 
received  frtim  investing  in  nonpurpose 
investments  (including  amounts 
received  from  the  sale  of  investments). 
Gain  or  loss,  therefore,  is  taken  into 
account  in  computing  the  rebatabie 
arbitrage. 

In  addition  to  these  actual  amounts, 
the  following  amounts  are  treated  as 
nonpurpose  payments  and  receipts; 

1.  Constructive  payments  and 
receipts.  If  a  nonpurpose  investment  is 
not  actually  purchased  with  gross 


proceeds,  the  investment  is  treated  as  if 
purchased  for  fair  market  value  when  it 
is  allocated  to  gross  proceeds  {e.g.. 
investments  purchased  before  the  date 
of  issue  and  contributed  to  a  debt 
service  reserve  fund  are  treated  as  if 
purchased  for  fair  market  value  on  the 
date  of  issue).  Similarly,  if  a  nonpurpose 
investment  ceases  to  be  a  nonpurpose 
investment  but  is  not  actually  sold,  the 
investment  is  treated  as  if  sold  for  fair 
market  value  [e.g.,  all  nonpurpose 
investments  are  treated  as  if  sold  for  fair 
market  value  on  the  final  computation 
date). 

Under  these  rules,  market  gain  or  loss 
for  the  period  during  which  an 
investment  is  allocated  to  an  issue  is  the 
same  whether  or  not  the  investment  is 
purchased  (or  sold)  at  the  time  it  is  (or 
ceases  to  be)  allocated  to  the  issue.  In 
addition,  the  yield  on  each  investment  is 
based  on  market  interest  rates  in  effect 
at  the  time  the  investment  is  allocated  to 
the  issue  whether  or  not  the  investment 
is  actually  purchased  at  that  time. 

Fair  market  value  generally  is  the 
price  at  which  a  willing  buyer  would 
purchase  the  investment  from  a  willing 
seller.  Specific  rules  are  provided  for 
determining  the  fair  market  value  of 
investments  traded  in  an  established 
securities  market.  Special  rules  are 
provided  for  valuing  SLGs  that  are  not 
in  a  restricted  escrow  and  certain 
investment  contracts. 

2.  Installment  date  receipt.  For 
purposes  of  computing  the  rebatabie 
arbitrage  as  of  an  installment 
computation  date,  the  fair  market  value 
of  any  nonpurpose  investments  held  on 
that  date  is  treated  as  a  nonpurpose 
receipt.  Fair  market  value  is  generally 
easy  to  determine,  and  the  use  of  fair 
market  value  allows  net  unrealized 
losses  to  be  counted. 

In  the  case  of  fixed  rate  investments, 
the  issuer  has  the  option  on  any 
installment  computation  date  to  value 
the  investments  at  present  value 
Valuing  the  investments  at  present  value 
eliminates  net  unrealized  gains  from  the 
installment  date  computation.  The 
present  value  generally  is  the  present 
value  of  the  future  receipts  to  be  paid  on 
the  investment,  discounted  at  the  yield 
on  the  investment.  If  the  investment  is 
purchased  at  par.  the  par  amount  plus 
accrued  interest  can  be  used  (instead  of 
the  par  amount  plus  the  present  value  of 
such  interest). 

3.  Rf'bate  payment.  Payments  of 
rebatabie  arbitrage  to  the  United  States 
no  later  than  the  date  due  are  treated  as 
nonpurpose  payments.  These  payments, 
therefore,  reduce  the  rebatabie 
arbitrage.  Any  amount  not  paid  on  or 
before  the  date  due  is  treated  as  a 


nonpurpose  payment  as  of  the  due  date. 
The  failure  to  timely  pay  is  corrected  by 
paying  the  correction  amount  as 
described  above. 

4.  Computatiin  date  credit.  A 
computation  date  credit  generally  is 
taken  into  account  as  a  nonpurpose 
payment  on  each  computation  date.  The 
credit  on  each  computation  date  is 
$1,000  if  the  outstanding  amount  of 
bonds  is  more  than  $5  million.  S625  if  the 
outstanding  amount  of  bonds  is  more 
than  $1  million  but  not  more  than  $5 
million,  and  $250  if  the  outstanding 
amount  of  bonds  is  $1  million  or  less.  No 
credit  is  allowed  on  a  computation  date 
if  the  computation  period  is  less  than 
one  year,  or  if  less  than  75  percent  of  the 
net  sale  proceeds  have  been  spent  for  a 
governmental  purpose  by  that  date. 

In  the  case  of  a  refunding  issue,  the 
net  sale  proceeds  requirement  is  applied 
separately  to  each  refunding  portion  and 
to  the  nonrefunding  portion  of  the  issue. 
In  the  case  of  each  refunding  portion, 
the  requirement  is  applied  by  reference 
to  the  use  of  the  sale  proceeds  of  the 
refunded  issue  (or  in  the  case  of  a  series 
of  refundings,  by  reference  to  the  use  of 
the  sale  proceeds  of  the  original  issue). 
Thus,  refunding  issues  (including 
advance  refundings)  are  eligible  for  the 
credit  if  all  the  refunded  issues  were 
eligible  for  the  credit  (and  any  new 
money  portion  of  the  refunding  issue 
also  qualifies).  In  addition,  a  refunding 
issue  can  qualify  for  the  credit  on  a 
computation  date  (even  if  the  refunded 
issue  was  not  eligible)  if  the  75  percent 
expenditure  requirement  is  later  met. 

5.  Imputed  receipt.  Imputed  receipts 
are  treated  as  nonpurpose  receipts. 
Section  1.14&-5T  will  contain  rules 
relating  to  the  transactions  that  give  rise 
to  such  receipts  and  the  method  of 
determining  the  amount  thereof. 

Receipts  generally  will  be  imputed  to 
obligations  that  do  not  bear  interest  at 
an  arm's  length  interest  rate.  Section 
1.148-5T  provides  two  exceptions  that 
apply  to  investments  of  gross  proceeds 
in  demand  accounts  that  are  used  to 
hold  funds  for  a  short  period  of  time 
until  the  funds  can  be  invested  at  an 
arms  length  interest  rate  or  spent.  The 
exceptions  do  not  apply  to  reserve  or 
replacement  funds  (other  than  bona  fide 
debt  service  funds),  to  proceeds  subject 
to  arbitrage  yield  restrictions,  or  to 
accounts  formed  or  availed  of  to  take 
advantage  of  the  exception  and  deflect 
arbitrage  profits  to  third  parties.  The 
purpose  of  the  exceptions  is  to  further 
simplify  computation  of  the  rebatabie 
arbitrage  under  the  future  value  method. 

Under  the  first  exception,  no  receipt  is 
imputed  to  investments  of  small 
balances  in  a  nonpurpose  receipt 
account.  This  rule  facilitates  the  netting 


of  nonpurpose  receipts  and  payments 
The  investment  activity  in  the 
nonpurpose  receipt  account  can  be 
disregarded  for  purposes  of  computing 
the  rebatabie  arbitrage,  since  all  the 
receipts  in  the  account  are  reinvested. 
The  investments  in  the  account 
however,  are  taken  into  account  in 
determining  the  amount  of  the  rebatabie 
arli.trage  (f  c    as  zero  yielding 
investments  if  the  account  does  not  pay 
interest). 

Under  the  second  exception,  receipts 
are  not  imputed  to  investments  of 
significantly  larger  balances  in  a 
nonpurpose  receipt  account,  a  purpose 
receipt  account,  or  a  checking  account 
to  produce  a  yield  higher  than  the  yield 
on  the  issue.  This  rule  also  simplifies  the 
computation.  For  example,  the  rule 
allows  an  issuer  to  treat  amounts 
deposited  in  a  qualified  checking 
account  as  if  they  were  spent  on  the 
date  of  the  deposit. 

D,  Special  Rules  for  Restricted  Escrows 

Special  rules  apply  to  investments  in 
restricted  escrows  An  investment  is  in  a 
restricted  escrow  if  the  investment  is  in 
an  advance  refunding  escrow  or  an 
excess  proceeds  escrow.  These  rules  are 
necessary  primarily  to  accommodate 
advance  refundings.  The  rules  reflect  the 
economic  reality  that  all  investments  in 
a  restricted  escrow  (whether  or  not  held 
concurrently)  are  part  of  a  single 
"locked  in  "  investment. 

Nonpurpose  investments  are  in  an 
adyance  r(;funding  escrow  if  allocated 
(without  regard  to  transferrc-d  proceeds 
rules)  to  proceeds  of  a  refunding  issue 
that  are  to  be  used  to  discharge 
principal  or  interest  on  a  refunded  issue 
or  that  are  part  of  a  reserve  or 
replacement  fund  (until  the  adjusted 
maturity  date  of  the  refunded  issue) 
unless  the  proceeds  qualify  for  a 
temporary  period  longer  than  30  days. 

Nonpurpose  investments  (not  in  an 
advan(.e  refunding  escrow  or  part  of  a 
reasonably  required  reserve  or 
replacement  fund)  are  in  an  excess 
proceeds  escrow  if  allocated  (without 
regard  to  transferred  proceeds  rules)  to 
proceeds  that  are  to  be  used  to 
discharge  principal  or  interest  (other 
than  accrued  or  capitalized  interest)  on 
the  issue  to  which  the  proceeds  are 
allocated.  Amounts  to  be  used  to  pay 
debt  service  are  not  part  of  a  reasonably 
required  reserve  or  replacement  fund 
unless  the  purpose  of  the  fund  is  to 
cover  a  temporary  shortfall  in  revenues 
(or  the  fund  is  a  bona  fide  debt  service 
fund)   Kor  example,  an  escrow  fund 
established  to  defease  bonds  (legally  or 
economically)  is  not  reasonably 
required. 


The  special  rules  that  apply  to 
investments  in  restricted  escrows  are  as 
follows: 

1.  InstalJment  dale  receipt  The 
installment  date  receipt  is  always 
determined  by  reference  to  present 
value. 

2.  Transferred  investments.  If  the 
investments  transfer  to  a  refunding 
issue,  the  present  value  is  always 
treated  as  the  nonpurpose  receipt  with 
respect  to  the  refunded  issue  and  as  the 
nonpurpose  payment  with  respect  to  the 
refunding  issue.  fThis  rule  generally 
does  not  apply  if  the  refunded  issue  is  a 
tax-exempt  issue  to  which  the  rebate 
requirement  applies  unless  the  refunding 
issue  al.so  is  tax-exempt.) 

3.  Composite  yield.  The  present  value 
is  determined  by  treating  all 
investments  in  the  same  restricted 
escrow  as  one  investment  (whether  or 
not  the  investments  are  held 
concurrently).  Therefore,  the  discount 
rale  used  in  computing  the  present  value 
of  the  investments  is  the  composite  yield 
on  all  the  investments  (not  the  yield  on 
the  investments  that  happen  to  be  in  the 
escrow  on  a  particular  date). 

4.  Imputed  escrow  receipts.  Section 
1.148-5  provides  that  receipts  are 
imputed  to  investments  in  an  escrow  in 
certain  cases.  For  purposes  of  these 
rules,  investments  in  an  escrow  include 
tax-exempt  investments  and 
investments  allocated  to  gross  proceeds 
(other  than  proceeds). 

The  first  rule  provides  that  interest 
savings  directly  attributable  to  the 
defeasance  of  bonds  with  investments  In 
an  escrow  are  treated  as  imputed 
receipts  with  respect  to  those 
investments.  These  savings  might  occur 
if.  as  a  result  of  the  defeasance,  the 
interest  rate  on  the  defeased  bonds  is 
reduced,  or  fees  for  a  guarantee  of  the 
defeased  bonds  no  longer  have  lo  be 
paid.  A  transition  rule  applies  to  bonds 
sold  on  or  before  May  15.  19tt9.  and 
issued  on  or  before  )une  14. 1989.  The 
transition  rule  does  not  apply  to  any 
refunding  issue  issued  after  August  31. 
1986  and  to  which  section  149(d)(4) 
(relating  to  abusive  advance  refunding 
transactions)  applies  unless  certain 
interest  savings  are  taken  into  account 
in  computing  the  yield  on  the  refunding 
issue. 

The  second  rule  provides  that  excess 
receipts  from  tax-exempt  investments  in 
an  escrow  established  after  June  14. 
1989.  are  treated  as  imputed  receipts 
with  respect  to  nonpurpose  investments 
in  the  same  escrow.  Excess  receipts  max 
arise  if  the  tax-exempt  investments  are 
invested  at  a  yield  higher  than  one 
eighth  percent  above  the  yield  on  the 
nonpurpose  investments  in  the  same 
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escrow.  The  excess  receipts  are  the 
receipts  on  the  tax-exempt  investments 
»Kat  nrnHiirp  thm  ptcess  yield. 


V.  Computation  of  Yield  on  Lmue 
A.  In  General 


years),  but  the  issuer  would  have  to 
rebate  more  if  interest  rates  fell.  The 
issuer  should  not  have  to  rebate  more, 
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C.  Actually  Paid 

Payments  of  principal  and  interest  on 
a  bond  that  are  unconditionally  payable 
eenerallv  are  treated  as  if  naid  on  the 


In  addition,  special  rules  are  provided 
that  permit  purpose  investment 
guarantees  to  be  treated  as  bond 
guarantees  in  certain  cases  even  though 


exempt  bonds  (in  transactions  in  which 
Ihe  guarantor  has  no  other  involvement). 
The  reasonable  charge  requirement  is 
not  satisfied  unless  it  is  reasonably 
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escrow.  The  excess  receipts  are  the 
receipts  on  the  tax-exempt  investments 
that  produce  this  excess  yield. 

E.  Certain  Lower  Yielding  Investments 
Not  Taken  Into  Account 

Two  classes  of  nonpurpose 
investments  are  not  taken  into  account 
m  computing  the  rebatable  arbitrage  if 
the  yield  on  the  class  as  a  whole  is 
lower  than  the  yield  on  the  issue.  The 
first  class  comprises  all  investments 
(including  transferred  investments)  in 
advance  refunding  escrows  and  all 
transferred  investments  in  excess 
proceeds  escrows.  The  second  class 
comprises  all  investments  allocated  to 
gross  proceeds  (other  than  proceeds) 
that  are  part  of  a  reserve  or  replacement 
fund  that  is  neither  reasonably  required 
nor  a  bona  fide  debt  service  fund. 
Congress  provided  the  Treasury 
Department  with  broad  general 
regulatory  authority  under  section  148 
and  section  149(d)  (relating  to  advance 
refundings)  and  specific  authority  under 
section  148(n(6)(B)  to  determine  what 
gross  procepds  include.  The  netting 
limitations  herein  constitute  a  necessary 
exercise  of  such  authority.  The 
limitations  are  necessary  because  a  tax- 
exempt  issuer  enjoys  a  tax  arbitrage 
benefit  whenever  the  bond  proceeds  are 
invested  (unless  the  bond  proceeds  are 
invested  exclusively  in  tdx-exempl 
investments).  This  benefit  is  equal  to  the 
interest  rate  differential  between  the 
tax-exempt  issue  and  a  comparable 
taxable  issue. 

The  two  classes  of  funds  to  which  the 
netting  limitations  apply  are  long-term 
investment  funds  that  involve  major 
exploitation  of  arbitrage.  These  funds 
rarely,  if  ever,  exist  outside  the  tax- 
exempt  bond  market.  The  netting 
limitatKir.s  prevent  these  funds  from 
being  w^i'd  to  exploit  arbitrage  twice. 
The  uouble  exploitation  would  occur  if 
the  funds  were  invested  at  taxable 
interest  rates  and  also  were  used  jo 
eliminate  rebatable  arbitrage  profits 
from  investing  other,  unrelated  funds  at 
taxable  interest  rates.  The  advance 
refunding  escrow  limitation  prevents 
advance  refunding  issues  from  enjoying 
a  rebate  advantage  as  compared  to  the 
refunded  and  all  other  issues.  The 
sinking  fund  lim.itation  prevents  sinking 
funds  from  being  established  and 
unreasonably  accumulated  for  the 
pi.mary  (if  not  sole)  purpose  of 
eliminating  rebatable  arbitrage  profits. 
These  limitations  do  not  prevent 
negative  arbitrage  profits  from  the 
investment  of  other,  unrelated  funds 
from  being  used  to  offset  positive 
arbitrage  profits  from  the  investment  of 
these  funds. 


\ '.  Computation  of  Yield  on  Issue 
A.  In  General 

Section  1.148-3T  distinguishes 
between  fixed  yield  issues  and  variable 
yield  issues.  A  fixed  yield  issue  includes 
only  fixed  yield  bonds.  A  variable  yield 
issue  includes  one  or  more  variable 
yield  bonds. 

A  variable  yield  bond  includes  any 
bond  the  interest  rate  on  which  is 
determined  by  reference  to  market 
interest  rates  after  the  date  of  issue.  A 
bond  is  not  a  variable  yield  bond  merely 
because  the  interest  rate  will  change 
[e.g..  to  another  interest  rate  fixed  and 
determinable  as  of  the  date  of  issue)  or 
may  change  in  the  event  of  an 
unanticipated  event  [e.g.,  if  there  is  a 
change  in  income  tax  rates). 

The  yield  on  a  fixed  yield  issue  is  the 
same  throughout  the  term  of  the  issue. 
For  purposes  of  computing  the  rebatable 
arbitrage  as  of  each  installment 
computation  date,  the  expected  actual 
yield  on  the  issue  as  of  the  computation 
date  is  used  to  future  value  the 
nonpurpose  receipts  and  payments  from 
the  date  of  issue  to  the  computation 
date.  On  the  final  computation  date,  the 
actual  yield  on  the  issue  over  the  term  of 
the  issue  is  used  to  future  value  the 
nonpurpose  receipts  and  payments  from 
the  date  of  issue  to  the  final 
computation  date. 

In  contrast,  the  yield  on  a  variable 
yield  issue  changes  each  yield  period. 
For  purposes  of  computing  the  rebatable 
arbitrage,  the  nonpurpose  receipts  and 
payments  are  future  valued  during  each 
yield  period  at  an  interest  rate  equal  to 
the  yield  on  the  issue  computed 
separately  for  that  yield  period.  Each 
yield  period  ends  on  a  computation  date 
(e.g..  the  first  yield  period  ends  on  the 
last  day  of  the  fifth  bond  year).  The 
issuer  may  elect  to  treat  the  last  day  of 
any  other  bond  year  as  the  end  of 
another  yield  period.  The  yield, 
therefore,  may  be  computed  for  each  5- 
year  period  or  more  often  (in  any 
combination  of  1-year  periods). 

Under  the  variable  yield  rules,  the 
rebatable  arbitrage  reflects  the  amount 
earned  on  each  investment  in  excess  of 
the  interest  cost  on  the  issue  during  the 
yield  period  the  investment  is  held. 
Computation  of  the  rebatable  arbitrage 
on  a  yield  period  basis  minimizes 
distortions  from  changes  in  market 
interest  rates.  For  example,  if  the  yield 
on  an  issue  of  long-term  current  index 
bonds  was  recomputed  over  the  term  of 
the  issue,  the  rebatable  arbitrage  from 
investing  during  the  construction  period 
would  change  later  if  interest  rates 
changed.  The  issuer  could  not  recover 
rebate  payments  if  interest  rates  rose  (at 
least  90  percent  must  be  paid  each  5 


years),  but  the  issuer  would  have  to 
rebate  more  if  interest  rates  fell.  The 
issuer  should  not  have  to  rebate  more, 
since  the  arbitrage  profits  do  not  in  fact 
change. 

The  variable  yield  rules  apply  to 
tender  bonds  that  bear  interest  at  short- 
term  rates  during  the  construction 
period  (when  the  proceeds  are  invested) 
and  thereafter  convert  to  a  long-term 
fixed  interest  rate.  As  applied  to  these 
issues,  the  rules  are  also  necessary  to 
minimize  distortions  from  comparing  the 
current  short-term  investment  rates  and 
the  future  long-term  borrowing  rates. 
Although  yield  curve  distortions  can 
occur  in  connection  with  long-term  fixed 
rate  issues,  there  is  a  fundamental 
difference  between  a  long-term  fixed 
rate  bond  and  a  tender  bond.  The  issuer 
of  a  long-term  fixed  rate  bond  agrees  in 
advance  to  pay  a  fixed  rale  of  interest 
over  the  term  of  the  bond.  As  discussed 
below,  the  yield  on  such  a  bond  should 
not  be  viewed  as  changing  because 
market  interest  rates  later  change.  By 
contrast,  the  yield  on  a  tender  bond 
changes  whenever  the  interest  rate  on 
the  bond  is  reset.  Moreover,  the 
conversion  of  a  tender  bond  to  a  long- 
term  fixed  rate  bond  resembles  the 
refunding  of  a  short-term  bond  with  a 
long-term  bond.  A  refunding  issue  is  a 
separate  issue  and  involves  a  separate 
yield  and  rebatable  arbitrage 
computation. 

A  transition  rule  provides  that  the 
issuer  of  any  variable  yield  issue  sold  on 
or  before  May  15.  1989,  and  issued  on  or 
before  June  14, 1989,  may  elect  to  treat 
the  issue  as  a  fixed  yield  issue.  If  the 
issuer  so  elects,  the  yield  on  the  issue  is 
computed  over  the  term  of  the  issue. 

B.  Issue  Price 

The  yield  on  a  bond  or  issue  is 
determined  on  the  basis  of  the  issue 
price  to  the  public.  The  issue  price  of 
substantially  identical  bonds  that  are 
publicly  offered  generally  is  the  initial 
offering  price  at  which  price  a 
substantial  amount  of  the  bonds  was 
sold  to  the  public.  This  price  generally  is 
determined  on  the  basis  of  reasonable 
expectations  as  of  the  date  the  issuer 
enters  into  a  binding  contract  to  sell  the 
bonds  if  the  underwriter  or  other 
intermediary  makes  a  bona  fide  public 
offering  of  the  bonds  at  the  reasonably 
expected  price.  The  issue  price  of  bonds 
to  be  sold  after  the  dale  of  issue  must  be 
adjusted  to  reflect  an  equivalent  date  of 
issue  price  {e.g..  interest  accrued  after 
the  date  of  issue  is  not  taken  into 
account). 


C.  Actually  Paid 

Payments  of  principal  and  interest  on 
a  bond  that  are  unconditionally  payable 
generally  are  treated  as  if  paid  on  the 
date  actually  and  unconditionally  due 
(whether  or  not  actually  paid  on  that 
dale)  unless  the  yield  is  higher  by  taking 
into  account  payments  when  actually 
paid  {i.e..  where  taking  into  account  late 
payments  and  interest  on  the  late 
payments  produces  a  higher  yield). 

This  special  rule  applies  only  if  the 
bondholders  are  reasonably  assured 
that  sufficient  funds  will  be  available  to 
fully  retire  the  bonds  if  none  or  an 
insubstantial  portion  of  the  proceeds  are 
used  for  a  governmental  purpose.  For 
this  purpose,  the  available  funds  are 
reduced  by  the  arbitrage  profits 
(determined  without  regard  to  the 
special  rule),  and  funds  are  considered 
available  only  if  there  is  a  binding 
obligation  of  a  person  with  sufficient 
funds  to  provide  them.  This  exception  is 
necessary  to  prevent  arbitrage  profits 
from  being  used  to  pay  the  issuance 
costs  of  collapsible  bond  issues. 

D.  Qualified  Guarantees 

Section  1.103-13(c)(8)  provides  that 
premiums  paid  to  insure  an  issue  are 
taken  info  account  in  computing  the 
yield  on  the  issue.  Under  §  1.103- 
13(c)(5),  payments  for  other  bond 
guarantees  [e.g..  letters  of  credit)  and  for 
guarantees  of  purpose  investments  are 
taken  into  account  in  computing  the 
yield  on  purpose  investments,  but  not  in 
computing  the  yield  on  the  issue.  The 
distinction  under  prior  law  between 
bond  insurance  and  other  bond 
guarantees  is  eliminated. 

In  some  cases,  the  terms  of  a  purpose 
investment  may  be  virtually  identical  to 
the  terms  of  the  bonds,  and  the  obligor 
on  the  purpose  investment  may  even  be 
treated  for  other  tax  purposes  as  the 
obligor  on  the  bonds.  In  these  cases,  a 
guarantee  of  the  purpose  investment  is 
treated  as  a  guarantee  of  the  bonds, 
rather  than  as  a  project-related  credit 
enhancement  feature  of  the  bonds.  This 
treatment  applies  if;  (1)  The  purpose 
investment  is  acquired  with  sale 
proceeds  of  the  issue;  (2)  the  payments 
on  the  purpose  investment  are 
exclusively  and  unconditionally  pledged 
to  pay  the  bonds;  (3)  the  payments  on 
the  purpose  investment  coincide  with 
the  payments  on  the  bonds;  and  (4)  the 
yield  on  the  purpose  investment  docs 
not  exceed  the  yield  on  the  issue  by 
more  than  one-eighth  percent.  The  last 
requirement  may  be  satisfied  by 
modifying  the  purpose  investment  to 
comply  with  the  requirement  if  the 
purpose  investment  is  acquired  on  or 
before  June  14. 1989. 


In  addition,  special  rules  are  provided 
that  permit  purpose  investment 
guarantees  to  be  treated  as  bund 
guarantees  in  certain  cases  even  though 
the  payments  on  the  purpose  investment 
and  the  bonds  do  not  exactly  coincide, 
and  even  though  the  payments  on  the 
purpose  investment  are  not  exclusively 
pledged  to  pay  the  bonds.  These  rules: 
(1)  Treat  payments  on  a  purpose 
investment  and  a  bond  as  coinciding 
where  the  purpose  investment  provides 
for  monthly  payments  of  principal  and 
interest  and  the  bonds  prov  ide  for 
semiannual  or  annual  payments  of 
principal  and  interest,  and  (2)  trr.it 
payments  on  a  purpose  investment  as 
exclusively  pledged  to  pay  the  bonds 
where  the  bonds  are  equally  and  ratably 
secured  with  other  bonds  under  a 
master  resolution  if  all  bonds  issued 
under  the  master  resolution  are  used 
only  to  finance  purpose  investments  that 
are  insured  by  the  Siime  guarantor  [e.g., 
by  the  Fedfual  Government). 

A  guarantee  is  an  unconditional 
obligation  of  a  guarantor  enforceable  by 
or  on  behalf  of  the  bondholder  to  pay 
principal  or  interest  on  the  bond  or  the 
lender  price  of  a  tender  bond.  The 
guarantee  may  be  in  the  form  of  an 
insurance  policy,  surety  bond. 
irrevocable  letter  or  line  of  credit,  or 
standby  purchase  agreement.  A  line  of 
credit  obtained  for  liquidity  reasons  is 
not  a  guarantee  unless  the  bondholders 
can  unconditionally  rely  on  it.  A 
guarantee  also  may  be  in  the  form  of  a 
recourse  loan  to  the  guarantor  (where 
the  guarantor  re-loans  the  proceeds  to 
the  ultimate  borrower)  if  the  terms  of  the 
loan  and  the  bonds  are  virtually 
identical. 

The  guarantor  must  be  the  Federal 
Government  or  an  entity  that  is  subject 
to  Federal  income  lax  and  is  either  a 
bank  or  rated  "AA"  or  "AAA"  by  a 
nationally  recognized  rating  agency.  The 
guarantor  must  be  legallv  entitled  to  full 
reimbursement  immediately  or  upon 
commercially  reasonable  repayment 
terms  (during  a  workout  period  that  is 
not  unreasonably  long).  An  obligation  to 
pay  is  not  a  guarantee  unless  it  is 
reasonably  expected  that  the  guarantor 
will  not  be  called  upon  to  make  any 
payment  under  the  guarantee  (or  will  be 
reimbursed  immediately  in  cash  for  any 
payment).  For  example,  a  commitment 
to  make  a  permanent  loan  is  not  a 
guarantee  (whether  or  not  the 
commitment  is  unconditional). 

Payments  for  the  guarantee  may  not 
exceed  a  reasonable  charge  for  the 
transfer  of  credit  risk  and  may  not 
include  direct  or  indirect  payment  fur  a 
cost,  risk,  or  other  element  that  is  not 
customarily  borne  by  guarantors  of  tax- 


exempt  bonds  (in  transactions  in  which 
the  guarantor  has  no  other  involvement). 
The  reasonable  charge  requirement  is 
not  satisfied  unless  it  is  reasonably 
expected  that  the  guarantee  will  result 
in  a  net  present  value  savings.  A 
nonguarantee  element  is  present,  for 
example,  if  the  guarantee  is  in  the  form 
of  a  loan  to  the  guarantor  unless 
payments  for  all  nonguarantee  services 
being  provided  by  the  guarantor  fully 
and  adequately  compensate  the 
guarantor  for  those  services  (and  no 
portion  of  such  payments  is  taken  into 
account  as  a  payment  for  the  guarantee). 
The  fees  charged  for  the  nonguarantee 
services  mus*  be  separately  stated  if  the 
guarantee  is  entered  into  after  lune  14. 
1989. 

E.  Allocation  Rules  for  Guarantees 

Rules  are  provided  for  allocating 
payments  for  guarantees  to  the  bonds 
guaranteed  and.  if  the  bonds  are 
variable  yield  bonds,  to  the  proper  yield 
period.  In  general,  level  payments  are 
allocated  in  accordance  with  the  level 
payment  formula  and  treated  as  paid 
when  actually  paid.  Nonlevel  (front- 
loaded  or  back-loaded)  payments  are 
reallocated. 

A  level  payment  generally  is  one  of  a 
series  of  payments  determined  by  use  of 
the  same  formula  (e^.,  a  series  of 
pa^TTients  all  of  which  are  based  on  a 
constant  percentage  of  the  amount  of 
guaranteed  bonds  then  outstanding  plus 
an  appropriate  amount  of  accrued 
interest).  The  series  of  payments  must 
be  payable  at  regular  intervals  [e.g..  on 
the  first  day  of  each  bond  year,  properly 
adjusted  to  take  into  account  any  short 
year). 

Nonlevel  payments  generally  are 
allocated  to  each  guaranteed  bond  in 
the  same  proportion  as  the  interest 
savings  resulting  from  the  guarantee.  For 
example,  if  the  guaranteed  bonds  are 
not  all  substantially  identical,  the 
nonlevel  payments  are  allucated  to  each 
group  of  substantially  identical 
guaranteed  bonds  in  the  same 
proportion  as  the  total  interest  savings 
with  respect  to  the  group  bears  to  ihc 
total  interest  savings  with  respect  lu  all 
the  guaranteed  bonds  (determined  on  a 
present  value  basis).  Payments  allocated 
to  substantially  identical  bonds  are 
allocated  ratably. 

Nonlevel  payments  allocated  lo  a 
variable  yield  bond  generally  are 
treated  as  paid  on  the  first  day  the 
guarantee  is  in  effect  and  on  the  first 
day  of  each  succeeding  bond  year 
during  which  the  guarantee  is  in  effect. 
The  same  amount  is  treated  as  paid 
each  bond  year  (other  than  a  short 
year).  The  present  value  of  all  the 
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amounts  treated  as  paid  equals  the 

present  value  of  all  the  nonlevel 
payments,  using  a  discount  rate  equal  lo 
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B.  Early  Retirements 

The  early  retirement  value  of  a  bond 
(rather  than  the  amount  actually  paid  to 


For  example,  the  yield  over  the  original 
term  of  a  9  percent  30-year  bond  would 
decrease  if  the  bond  was  called  after  10 
vears  at  a  3  percent  call  premium  to  take 
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v\ould  be  less  than  par  if  the  yield-to- 
maturity  were  used  as  the  discount  rate 
in  computing  the  present  value.  If  the 
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3  years  of  the  date  of  issue.  This  3-year 
requirement  is  applied  in  the  same  way 
as  the  net  sale  proceeds  requirement 


B.  Tender  Bonds 

Variable  yield  bonds  are  tender  bonds 
if  the  holders  are  entitled  to  lender  the 
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amounts  treated  as  paid  equals  the 
presont  value  of  all  the  nonlcvel 
pavmt>nts.  usinij  a  discount  rate  equal  to 
the  jiL'id  on  all  the  guaranteed  bonds 
dunna  the  first  yield  period  during 
whirh  the  guarantee  i.s  in  effect 
Idetermined  without  regard  to  the 
nonlcvel  payments).  All  guarantees 
entered  mto  with  the  same  guarantor 
before  the  first  installment  computation 
d.ite  generally  are  treated  as  one 
guarantee  for  purposes  of  applying  these 
rules. 

If  a  guaranteed  variable  yield  bond  is 
actually  retired  before  maturity,  the 
amount  treated  as  paid  during  the  bond 
year  is  prorated.  No  other  amounts  with 
respect  to  the  bond  are  thereafter  taken 
info  account  with  respect  to  the  issue. 

F.  Hedging  Transactions 

Certain  hedging  transactions,  such  as 
those  involving  interest  rate  swaps  and 
interest  rate  caps  or  collars,  should  be 
taken  into  account  in  computing  the 
yield  on  the  issue.  The  rules  relating  to 
hedging  transactions  are  reserved. 
Pi.blic  comments  are  invited  regarding 
the  types  of  hedging  transactions  that 
should  be  taken  into  account,  the 
methods  that  should  be  used  to 
determine  whether  a  particular  hedging 
transaction  is  entered  into  with  respect 
lo  a  particular  issue,  and  the  method 
that  should  be  used  to  take  into  account 
payments  with  respect  to  each  type  of 
transaction.  Issuers  should  be  aware 
that  the  regulations  will  apply  to  interest 
rate  swaps  that  involve  the  swap  of  a 
fixed  rate  of  interest  for  a  variable  rate 
of  interest,  and  that  these  swaps  may  be 
taken  into  account  in  determining 
whether  the  issue  is  a  variable  yield 
issue. 

VI.  Computation  of  Yield  on  Fixed  Yield 
Issue 

A  In  General 

The  yield  on  a  fixed  yield  issue  as  of 
any  computation  date  is  determined  by 
taking  into  account  the  issue  payments 
paid  on  or  before  the  computation  date 
and  to  be  paid  after  the  computation 
date.  The  issue  payments  paid  are  the 
amounts  paid  to  discharge  principal  and 
interest  (not  including  amounts  paid  in 
connection  with  the  early  retirement  of 
a  bond),  the  early  retirement  value  of 
bonds  retired  before  maturity,  and  the 
amounts  paid  for  a  qualified  guarantee. 
The  issue  payments  to  be  paid  after  the 
computation  date  generally  are 
determined  by  assuming  that  the  bonds 
will  remain  outstanding  until  maturity 
(unless  the  bonds  are  subject  to 
mandatory  early  redemption  or 
otherwise  are  required  to  be  retired 
earlv). 


B.  Early  Retirements 

The  eariy  retirement  value  of  a  bond 
(rather  than  the  amount  actually  paid  to 
retire  the  bond)  is  treated  as  the  issue 
payment  when  a  bond  is  retired  before 
the  final  maturity  date.  The  early 
retirement  value  generally  is  the  price 
that  when  used  in  computing  the  actual 
bond  yield  (the  yield  to  the  actual 
retirement  date)  produces  the  original 
bond  yield  (the  yield  to  the  final 
maturity  date). 

The  price  that  preserves  the  original 
bond  yield  is  the  present  value  as  of  the 
eariy  retirement  date  of  the  originally 
scheduled  payments  of  principal  and 
interest  (and  payments  for  a  guarantee) 
to  be  paid  on  or  after  that  date, 
discounted  at  an  interest  rate  equal  to 
the  yield-to-maturity  on  the  bond.  The 
present  va)ue  of  a  bond  issued  at  par 
plus  accrued  interest  is  approximately 
the  par  amount  of  the  bond  plus  accrued 
interest  (if  the  bond  pays  current 
interest).  This  approximate  present 
value  can  be  used  instead  of  actually 
computing  the  exact  present  value.  The 
exact  present  value  may  have  to  be 
computed  for  guaranteed  bonds  and 
bonds  that  are  issued  at  a  discount  (or 
premium).  The  present  value  of  these 
bonds  increases  (or  decreases)  as  the 
discount  (or  premium)  accrues,  so  that 
the  actual  yield  on  the  bond  is  always 
the  same. 

The  actual  price  paid  to  retire  the 
bond  is  not  used,  because  changes  in 
market  interest  rates  should  not  be 
viewed  as  changing  the  yield  on  a  fixed 
yield  bond.  Economically,  the  yield  over 
the  original  term  of  a  noncallable  fixed 
yield  bond  never  changes.  If  the  issuer 
retires  the  bond  early,  the  market 
premium  (or  discount)  paid  to  retire  the 
bond  will  reflect  the  lower  (or  higher) 
current  market  interest  rate,  which  is  the 
same  rate  at  which  the  early  retirement 
is  financed.  Financing  of  the  early 
retirement  with  a  new  borrowing  will 
change  the  timing  of  the  originally 
scheduled  payments,  but  will  not  chanae 
the  present  value  of  the  payments  or  the 
yield  over  the  original  term  of  the  bond. 
Financing  of  the  eariy  retirement  with 
equity  also  produces  the  same  results  on 
a  present  value  basis  (i.e.,  the  same 
result  as  if  the  equity  had  been  invested 
at  the  current  market  rate  and  the  bond 
had  not  been  retired,  and  the  same 
result  as  if  the  bond  had  been  retired 
with  new  borrowing  at  the  current 
market  rate). 

Similarly,  the  yield  over  the  original 
term  of  a  callable  bond  should  not  be 
viewed  as  increasing  if  the  bond  is 
retired  early  In  this  case,  the  yield  with 
respect  to  the  financing  over  the  original 
term  of  the  bond  may  actually  decrease. 


For  example,  the  yield  over  the  original 
term  of  a  9  percent  30-year  bond  would 
decrease  if  the  bond  was  called  after  10 
years  at  a  3  percent  call  premium  to  take 
advantage  of  a  lower  6  percent  interest 
rate.  The  higher  original  bond  yield  is 
used  for  purposes  of  computing  the 
rebatable  arbitrage  whether  or  not  the 
bond  is  called  eariy  {i.e..  the  yield  is  not 
reduced  to  take  into  account  the  value 
of  the  call  option  or  the  fact  that  it  is 
exercised). 

Issuers  should  be  aware,  however, 
that  the  issuance  of  callable  bonds  for 
the  primary  or  sole  purpose  of  hedging 
against  a  rise  in  interest  rates  may 
violate,  inter  alia,  the  10-percent  reserve 
or  replacement  fund  financing  limitation 
added  by  the  1986  Act.  See.  H.  Rep.  No. 
10O-795,"l0«th  Cong.  447.  451  (1988). 
Rules  relating  to  this  limitation  will  be 
the  subject  of  a  future  notice. 

A  bond  may  be  subject  to  optional 
purchase  or  redemption  at  a  small 
discount  below  present  value.  For 
example,  a  30-year  bond  issued  at  a  one 
percent  premium  may  be  subject  to 
optional  redemption  at  par  after  20 
years.  In  this  case,  it  is  initially  assumed 
that  the  yield  on  the  bond  is  the  higher 
yield-to-maturity  rather  than  the  lower 
yield  to  the  par  call  date.  If  the  bond  is 
part  of  a  fixed  yield  issue  and  is  retired 
at  or  about  the  time  the  bond  is  subject 
to  redemption  at  a  price  less  than 
present  value,  the  lower  redemption 
price  is  the  early  retirement  value 
(rather  than  the  higher  present  value). 

In  extraordinary  cases,  a  bond  may  be 
subject  to  optional  purchase  or 
redemption  before  maturity  at  a 
substantial  discount  below  present 
value.  In  this  case,  it  is  initially  assumed 
that  the  yield  on  the  bond  is  the  yield-to- 
call  [i.e.,  the  yield  computed  by  treating 
the  optional  purchase  or  call  date  as  the 
final  maturity  date).  A  bond  that  is  part 
of  a  fixed  yield  issue  is  a  yield-to-call 
bond  if  the  yield-to-maturity  on  the  bond 
is  more  than  one-  fourth  percent  higher 
than  the  lowest  yield.  If  the  bond  is  not 
retired  on  or  before  the  call  date,  the 
bond  is  treated  as  if  issued  on  that  date 
for  an  issue  price  equal  to  the  lower  call 
price.  The  bond,  therefore,  is  treated  as 
a  lower  yielding  bond  before  the  call 
date  and  as  a  higher  yielding  bond  after 
the  call  date  (assuming  the  bond  is  still 
outstanding  after  the  call  date).  A  yicld- 
to-call  bond  does  not  cause  the  issue  of 
which  the  bond  is  a  part  to  be  treated  as 
a  variable  yield  issue. 

In  some  cases,  bonds  may  be  subject 
to  mandatory  sinking  fund  redemption 
before  the  final  maturity  date.  If  these 
bonds  are  issued  at  a  discount,  the 
present  value  of  the  bonds  on  the 
mandatory  early  redemption  dates 


would  be  less  than  par  if  the  yield-to- 
maturity  were  used  as  the  discount  rate 
in  computing  the  present  value.  If  the 
bonds  are  not  issued  at  a  large  discount, 
the  issuer  expects  to  redeem  the  bonds 
at  par  (rather  than  at  a  lower  market 
price),  and  the  yield  on  each  bond  is 
actually  the  composite  yieldto-maturity 
on  all  the  bonds,  determined  by  treating 
the  mandatory  early  redemption  dates 
and  prices  as  the  final  maturity  dates 
and  prices.  This  higher  composite  yield 
is  used  as  the  discount  rate  in  computing 
the  present  value  of  each  bond  when  it 
is  retired  (and  each  bond  is  treated  as 
maturing  on  a  mandatory  redemption 
date  for  purposes  of  computing  the 
present  value).  The  actual  yield  on  the 
bonds,  therefore,  is  always  the 
composite  yield-to-maturity  on  all  the 
bonds  (regardless  of  when  or  at  what 
price  the  bonds  are  retired).  The  lower 
yield-to-maturity  is  used  for  purposes  of 
determining  the  issue  payments  to  be 
paid  if  the  bonds  are  issued  at  a  deep 
discount. 

A  single  loan  that  provides  for  partial 
principal  payments  before  the  final 
principal  payment  is  due  is  treated  as  a 
series  of  separate  bonds  that  are  subject 
to  mandatory  early  redemption.  The 
yield  on  the  loan  is  always  the 
composite  yield-to-maturity  on  all  the 
bonds. 

C.  Special  Rule  for  Small  Issues 

Unless  the  issuer  otherwise  elects,  the 
yield  on  certain  small  fixed  yield  issues 
is  the  expected  actual  yield  as  of  the 
date  of  issue.  This  yield  is  computed  in 
the  same  manner  as  the  actual  yield, 
except  that  the  date  of  issue  is  treated 
as  the  only  computation  date.  Thus, 
actual  facts  after  the  date  of  issue 
(including  early  retirements)  are  not 
taken  into  account. 

For  this  purpose,  an  issue  is  a  small 
issue  if  the  aggregate  issue  price  of  the 
bonds  is  $5  million  or  less.  This  amount 
is  increased  to  $10  million  for 
governmental  issues  if  the  aggregate 
issue  price  of  all  tax-exempt  bonds 
(other  than  private  activity  bonds) 
issued  by  the  issuer  and  certain  related 
issuers  during  the  same  and  the 
immediately  preceding  calendar  years  is 
S30  million  or  less. 

The  special  rule  applies  only  if:  (1)  It 
is  reasonably  expected  that  no 
investments  (other  than  purpose 
investments)  will  be  subject  to  arbitrage 
yield  restrictions;  (2)  the  issuer  at  no 
tim.e  enters  into  a  hedging  transaction 
that  is  taken  into  account  in  computing 
the  yield  on  the  issue  and  that,  if  taken 
into  account,  would  increase  the 
rebatable  arbitrage;  and  (3)  at  least  7.5 
percent  of  the  net  sale  proceeds  are 
used  for  a  governmental  purpose  within 


3  years  of  the  date  of  issue.  This  3-year 
requirement  is  applied  in  the  same  way 
as  the  net  sale  proceeds  requirement 
that  applies  for  purposes  of  the 
computation  date  credit. 

D.  Transition  Rule  for  Fixed  Yield  Issues 

A  transition  rule  provides  that,  unless 
the  issuer  otherwise  elects,  the  yield  on 
a  fixed  yield  issue  sold  on  or  before  May 
15. 1989,  and  issued  on  or  before  )une  14, 
1989,  is  the  expected  actual  yield  on  the 
issue,  computed  by  treating  the  date  of 
issue  as  the  only  computation  date. 

This  transition  rule  applies  only  if:  (1) 
The  issuer  at  no  time  enters  into  a 
hedging  transaction  that  is  taken  into 
account  in  computing  the  yield  on  the 
issue  and  that,  if  taken  into  account, 
would  increase  the  rebatable  arbitrage; 
and  (2)  at  least  25  percent  of  the  net  sale 
proceeds  are  used  for  a  governmental 
purpose  within  3  years  of  the  date  of 
issue. 

E,  Transitioned  Variable  Yield  Bonds 

Special  rules  are  provided  for 
determining  the  issue  payments  in 
connection  with  variable  yield  bonds 
that  are  part  of  a  fixed  yield  issue.  The 
issue  payments  paid  generally  are 
determined  in  the  same  manner  as  if  the 
issue  were  a  variable  yield  issue,  except 
that  the  term  of  the  issue  is  the  yield 
period.  The  interest  to  be  paid  after  a 
computation  date  is  determined  by 
assuming  that  m.arket  interest  rates  in 
effect  on  the  computation  date  do  not 
later  change.  If  a  tender  bond  converts 
to  a  fixed  rate,  the  bond  is  thereafter 
treated  as  a  fixed  yield  bond  for 
purposes  of  determining  the  issue 
payments  paid  and  to  be  paid. 

VII.  Computation  of  Yield  on  Variable 
Yield  Issue 

A.  General  Rule 

The  yield  on  a  variable  yield  issue 
during  a  yield  period  is  determined  by 
taking  into  account  the  issue  payments 
attributable  to  the  yield  period  and  the 
issue  prices  of  bonds  issued  during  the 
yield  period.  The  issue  payments 
attributable  to  the  yield  period  include 
the  early  retirement  value  of  the  bonds 
outstanding  at  the  end  of  the  yield 
period,  and  these  same  bonds  are 
treated  as  if  issued  at  the  beginning  of 
the  next  yield  period  for  the  same  value. 
In  effect,  the  bonds  are  treated  as  if 
retired  and  reissued  at  the  end  of  each 
yield  period  for  purposes  of  computing 
the  yield. 

A  variable  yield  issue  may  include 
tender  bonds,  other  variable  yield 
bonds,  and  fixed  yield  bonds.  Separate 
rules  are  provided  for  each  type  of  bond. 


B.  Tender  Bonds 

Variable  yield  bonds  are  tender  bonds 
if  the  holders  are  entitled  to  tender  the 
bonds  for  purchase  at  par  on  one  or 
more  tender  dates,  and  all  interest  on 
the  bonds  accrues  (and  is  currently 
paid)  at  the  lowest  rate  that  would 
permit  the  bonds  lo  be  remarketed  at 
par  on  each  tender  dale. 

The  issue  payments  attributable  to  a 
yield  period  include:  (1^  Any  interest 
that  accrued  and  was  paid  during  the 
yield  period;  (2)  the  tender  price  of  any 
bond  tendered  during  the  yield  period; 
(3)  the  par  amount  of  any  bond  retired 
during  the  yield  period;  and  (4)  the  par 
amount  plus  unpaid  accrued  interest  (as 
of  the  date  the  interest  is  scheduled  to 
be  paid)  of  any  bond  outstanding  at  the 
end  of  the  yield  period. 

Remarketed  bonds  are  treated  as  if 
issued  after  the  close  of  business  on  the 
date  remarketed.  The  issue  price  should 
equal  (and  offset)  the  tender  price  if  the 
bond  is  remarketed  on  the  tender  date. 
A  bond  outstanding  at  the  end  of  the 
yield  period  is  treated  as  if  issued  at  the 
beginning  of  the  next  yield  period  for  the 
paramount. 

A  lender  bond  that  converts  to  a  fixed 
rate  is  thereafter  treated  as  a  fixed  yield 
bond.  The  issue  payment  taken  into 
account  with  respect  to  the  tender  bond 
is  the  par  amount  plus  unpaid  accrued 
interest  (as  of  the  date  the  interest  is 
scheduled  to  be  paid).  The  fixed  yield 
bond  is  treated  as  if  issued  for  the  par 
amount. 

C.  Other  Variable  Yield  Bonds 

In  the  case  of  all  other  variable  yield 
bonds,  the  issue  payments  attributable 
to  a  yield  period  include:  (1)  Interest  that 
accrued  and  was  paid  during  the  yield 
period;  (2)  the  eariy  retirement  value  of 
any  bond  retired  before  maturity  during 
the  yield  period;  (3)  the  retirement  price 
of  any  bond  retired  at  maturity  during 
the  yield  period;  and  (4)  the  early 
retirement  value  plus  unpaid  accrued 
interest  (as  of  the  date  the  interest  is 
scheduled  to  be  paid)  of  any  bond 
outstanding  at  the  end  of  the  yield 
period. 

For  purposes  of  applying  the  yield-to- 
call  and  early  retirement  value  rules  to 
these  bonds:  (1)  Interest  on  a  bond  that 
is  determined  by  reference  to  market 
interest  rates  after  the  date  of  issue  (e.^.. 
by  reference  to  the  prime  rate  of  a 
designated  financial  institution)  is 
assumed  to  be  paid  on  the  basis  of 
market  interest  rates  as  of  the  date  of 
issue  [e.g.,  the  prime  rate  as  of  the  date 
of  issue  is  assumed  to  remain  the  same 
throughout  the  term  of  the  issue);  (2) 
payments  for  a  guarantee  are  taken  into 
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extent  properly  allocated  to  recoverable 
administrative  costs  or  to  the  permitted 
one  eighth  percent  higher  yield. 


rule  applies,  the  first  allocation  rule 
does  not  apply,  and  the  second 
allocation  rule  applies  only  to  refunding 


replacement  (rather  than  a  true 
refunding).  The  new  rule  eliminates  any 
benefit  from  the  replacement  by 
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account  only  for  purposes  of 
determining  whether  the  bond  is  a  yield- 
to-call  bond;  and  (3)  the  early  retirement 
value  on  any  day  is  determined  without 
regard  to  unpaid  accrued  interest  at  the 
assumed  rate  (e.g..  if  the  early 
retirement  value  otherwise  would  be  par 
plus  the  present  value  of  the  unpaid 
accrued  interest,  the  early  retirement 
v.ilue  is  par). 

A  bond  (other  than  a  tender  bund) 
that  is  part  of  a  variable  yield  issue  is  a 
yield-to-call  bond  if  the  yield-to- 
maturity  on  the  bond  is  higher  than  she 
yield-to-call  unless  the  bond  is  a  fixed 
yield  bond  or  a  current  index  bond.  A 
fixed  yield  bond  or  current  index  bond 
is  a  yield-to-call  bond  only  if  the  yield- 
tij-matunty  on  the  bond  ;s  more  than 
one  sixteenth  percent  higher  than  the 
yield-to-call.  A  variable  yield  bond  is  a 
current  index  bond  if  all  interest  on  the 
bond  accrues  (and  is  currently  paid)  at 
rales  that  are  based  on  a  single  interest 
index  or  that  are  fixed  and  de'erminable 
as  of  the  date  of  issue. 

A  bond  outstanding  at  the  end  of  a 
yield  period  is  trca'ed  as  if  issued  at  the 
beginning  of  the  next  yield  pennd  for  the 
early  retirement  value. 

D.  Fixed  Yield  Bonds 

The  issue  payments  in  connection 
with  fixed  yield  bonds  that  are 
attnbutable  to  a  yield  penod  generally 
are  determined  m  the  same  manner  as 
for  fixed  yield  bonds  that  are  part  of  a 
fixed  yield  issue.  The  amount  treated  a.s 
an  issue  payment  on  the  last  day  of  a 
yield  period  is  the  early  retirement  value 
(less  principal  and  interest  paid  that 
day).  The  bond  is  treated  as  if  issued  at 
the  beginning  of  the  next  yield  period  for 
the  same  value. 

E.  Conversior,  to  Fixed  Yield  Issue 

Unless  the  issuer  otherwise  elects,  a 
variable  yield  issue  is  treated  as  a  fixed 
yield  issue  as  of  the  first  day  of  a  yield 
period  if  the  issue  would  be  a  fixed  yield 
issue  if  issued  that  day.  For  example,  if 
the  first  yield  period  for  an  issue  of 
tender  bonds  ends  on  the  last  day  of  the 
third  bond  year  and  all  the  bonds 
convert  to  a  fixed  rate  during  '.he  third 
bond  year,  the  issue  is  treated  as  a  fixed 
\  leld  issue  as  of  the  first  dav  of  the 
fourth  bond  year  If  the  first  yield  period 
ended  on  the  last  day  of  the  fif'h  bond 
year,  the  issue  would  be  treated  as  a 
fixed  yield  issue  as  of  the  first  day  of  the 
sixth  bond  year.  Each  bond  is  treated  as 
if  issued  for  the  same  amount  that 
would  have  lieen  taken  in'o  account  as 
the  issue  price  if  the  issue  had  remained 
a  vanable  yield  issue.  The  yield  on  the 
issue  is  thereafter  computed  in  the  same 
manner  as  for  a  fixed  yield  issue. 


VIII.  Allocation  and  Accounting  Rules 

A.  In  General 

Section  1.14fi-4T  provides  generally 
that  an  investment  is  allocated  to  an 
issue  for  the  period:  (1)  That  begins  on 
the  date  gross  proceeds  are  allocated  to 
the  issue  and  to  the  investment;  and  (2) 
that  ends  on  the  date  such  gross 
proceeds  cease  to  be  allocated  to  the 
issue  or  to  the  investment.  Less  than  all 
the  gross  proceeds  may  be  allocated  to 
the  issue  in  certain  cases  if  the  unspent 
gross  proceeds  substantially  exceed  the 
outstanding  amount  of  the  issue. 

Most  of  the  rules  for  allocating  gross 
proceeds  to  investments  and 
expenditures  are  reserved.  These  rules 
will  provide  when  proceeds  of  an  issue 
that  are  not  directly  used  to  pay  an 
expenditure  may  be  allocated  to  the 
expenditure.  In  this  connection,  issuers 
should  be  aware  that  the  use  of 
proceeds  of  an  issue  to  fund  an 
investment  fund  does  not  result  in  a 
reduction  in  the  amount  of  the  unspent 
gross  proceeds  of  the  issue.  Even  if  the 
proceeds  were  allocated  to  expenditures 
rather  than  to  the  investments  in  the 
fund,  the  investments  would  still  be 
allocated  to  gross  proceeds  (other  than 
the  proceeds)  if  the  m\pstment  fund  is  a 
direct  or  indirect  replacement  fund  for 
the  issue.  Compare,  Revenue  Ruling  82- 
101.  See,  also,  section  148(dK2). 

B.  Gross  Proceeds 

Gross  proceeds  include  proceeds  and 
funds  (other  than  proceeds)  that  are  part 
of  a  reserve  or  replacement  fund. 
Proceeds  include  original,  discount,  and 
transferred  proceeds.  Original  proceeds 
include  sale  proceeds  (amounts  received 
from  the  sale  of  the  issue)  and 
investment  proceeds  (amounts  received 
from  investing  original  proceeds).  Public 
comments  are  invited  regarding  the 
appropriate  scope  of  an  exception  for 
investment  earnings  that  are 
commirgled  with  substantial  other 
revenues  of  the  issuer. 

The  definitions  of  discount  proceeds 
and  reserve  or  replacement  funds  are 
reserved.  Discount  proceeds  may  arise 
in  certain  cases  if  the  amount  of 
outstanding  bonds  substantially 
increases  during  the  term  of  the  issue 
because  the  bonds  do  not  pay  interest 
currently.  If  discount  proceeds  arise,  the 
proceeds  would  be  allocated  to 
investments  or  expenditures  as 
appropriate.  Reserve  or  replacement 
funds  include  certain  pledged  and 
sinking  funds  that  were  treated  as 
proceeds  under  prior  law.  Issuers  should 
be  aware  that  funds  of  the  issuer  or  a 
beneficiary  of  the  financing  (or  related 
person)  indirectly  pledged  to  pay  debt 
service  on  the  issue  are  part  of  a  reserve 


or  replacement  fund  (e.g.,  funds  pledged 
by  an  issuer  to  reimburse  a  guarantor  in 
the  event  the  guarantor  is  called  upon  to 
make  a  payment  under  the  guarantee 
are  gross  proceeds). 

C.  Indirect  Use 

Proceeds  of  an  issue  may  be  used 
directly  to  acquire  one  investment  and 
indirecUy  to  acquire  another  investment. 
Any  reference  in  the  temporary 
regulations  to  proceeds  is  to  be 
construed  to  include  a  reference  to 
proceeds  used  directly  or  indirectly.  If 
proceeds  are  used  directly  and 
indirectly,  the  proceeds  are  treated  as 
used  directly  or  indirectly  (whichever 
produces  the  larger  amount  of  rebatable 
arbitrage). 

The  indirect  use  of  proceeds  of  a 
refunding  issue  is  illustrated  in  §  1.148- 
8T(d)(9)(ii)  (Examples).  These  examples 
illustrate  that  an  indirect  use  occurs  if 
fully  fungible  dollars  are  substituted  for 
other  fully  fungible  dollars  solely  for  tax 
reasons,  and  the  substitution  involves  a 
change  in  the  purpose  for  which  the 
funds  are  to  be  used.  The  indirect  use 
concept  in  section  148(a)  and  §  1.103- 
l,3(b)(l),  and  the  requirement  in  §  1.103- 
13(fl(4)(ii)  that  investments  purchased 
with  proceeds  of  a  refunding  issue  must 
be  allocated  to  such  proceeds,  implicate 
and  give  meaning  to  one  another.  A 
fundamental  principle  of  Federal  income 
taxation  is  that  the  substance  of  a 
transaction  controls  if  the  form  of  the 
transaction  has  no  bona  fide  business 
purpose  other  than  tax  avoidance.  This 
rule  applies  even  when  there  is  no 
reference  to  "indirectly"  in  the  Code  or 
regulations. 

D.  N'onpurpose  Investment 

N'onpurpose  investment  includes  any 
taxable  investment  other  than  a  purpose 
investment.  Purpose  investment  means 
any  investment  (including  a  tax-exempt 
bond)  that  is  allocated  to  gross  proceeds 
of  an  issue,  and  that  is  acquired  in  order 
to  carry  out  the  governmental  purpose  of 
the  issue.  The  use  of  gross  proceeds  to 
make  a  loan  to  a  borrower  in  order  to 
carry  out  the  governmental  purpose  of 
the  issue  is  not,  in  itself,  an  expenditure 
of  the  gross  proceeds.  The  use  of  the 
gross  proceeds  by  the  borrower  to 
finance  expenditures  is  the  relevant 
expenditure.  Taxable  investments  by 
the  borrower  prior  to  actual  expenditure' 
of  the  gross  proceeds  are  nonpurpose 
investments. 

Arbitrage  earned  on  purpose 
investments  is  not  subject  to  rebate 
under  section  148(0.  In  addition, 
am.ounts  received  with  respect  to 
purpose  investments  are  not  treated  as 
sale  or  investment  proceeds  to  the 


extent  properly  allocated  to  recoverable 
administrative  costs  or  to  the  permitted 
one  eighth  percent  higher  yield. 

E.  Check  Expenditures 

An  expenditure  of  proceeds  in  a 
checking  or  similar  account  may  be 
treated  as  made  on  the  date  a  negotiable 
check  is  written  on  the  account  if  the 
check  is  delivered  or  mailed  no  later 
than  one  business  day  thereafter,  and 
the  payor  has  no  reason  to  believe  that 
the  check  will  not  clear  within  a 
reasonable  period  of  time.  If  the  check  is 
delivered  or  mailed  more  than  one 
business  day  after  it  is  written,  the 
expenditure  may  be  treated  as  occurring 
on  the  date  of  delivery  or  mailing. 

F.  Refunding  Escrows 

Allocation  rules  are  provided  for 
excess  gross  proceeds  of  a  refunded 
issue.  These  rules  apply  for  purposes  of 
section  148  generally. 

First,  excess  replacement  funds  and 
excess  proceeds  of  a  refunded  issue  are 
allocated  to  investments  in  the  escrow 
that  are  to  be  used  to  discharge  the 
refunded  issue.  Second,  the  excess 
replacement  funds  and  excess  proceeds 
are  allocated  to  investments  in  the 
escrow  so  that  these  amounts  are  used 
to  discharge  the  refunded  issue  before 
sale  proceeds  of  the  refunding  issue  are 
so  used.  In  other  words,  the  refunding 
proceeds  in  the  escrow  are  allocated  to 
the  investments  that  are  to  be  used  to 
discharge  the  latest  payments  of 
principal  and  interest. 

Excess  replacement  funds  of  a 
refunded  issue  generally  include  gross 
proceeds  (other  than  proceeds)  of  the 
refunded  issue  that  at  or  around  the  time 
of  issuance  of  the  refunding  issue  were 
part  of  a  sinking  fund  for  the  refunded 
issue  and  that  are  not  thereafter  part  of 
a  reasonably  required  reserve  or 
replacement  fund  or  bona  fide  debt 
service  fund  for  the  refunded  issue  or 
part  of  a  sinking  fund  for  the  refunding 
issue.  Excess  replacement  funds  also 
include  all  amounts  that  were 
accumulated  in  a  bona  fide  debt  service 
fund  for  the  refunded  portion  of  the 
refunded  issue.  No  inference  is  intended 
that  the  freeing  up  of  pledged  (non- 
sinking)  funds  in  connection  with  a 
refunding  cannot  involve  a  replacement. 

Excess  proceeds  of  a  refunded  issue 
generally  include  proceeds  of  the 
refunded  issue  that  are  to  be  used  to 
discharge  principal  or  interest  on  the 
refunded  issue,  or  that  were  to  be  used 
to  pay  capitalized  interest  on  the 
refunded  portion  of  the  refunded  issue. 

A  transition  rule  applies  (for  purposes 
of  section  148(0)  to  refunding  issues  sold 
on  or  before  May  15, 1989,  and  issued  on 
or  before  June  14. 1989.  If  the  transition 


rule  applies,  the  first  allocation  rule 
does  not  apply,  and  the  second 
allocation  rule  applies  only  to  refunding 
issues  issued  after  August  31, 1986  and 
to  which  section  149(d)(4)  (relating  to 
abusive  advance  refunding  transactions) 
applies.  If  the  second  allocation  rule 
applies,  the  rule  applies  only  to  excess 
replacement  funds  that  were  gross 
proceeds  of  the  refunded  issue  before 
the  refunding  and  were  not  part  of  a 
reasonably  required  reserve  or 
replacement  fund  or  used  to  defease 
bonds  (legally  or  economically)  before 
the  refunding  and  excess  proceeds  that 
were  to  be  used  to  pay  capitalized 
interest.  In  addition,  the  rule  applies 
only  for  purposes  of  determining  the 
extent  to  which  proceeds  of  the 
refunded  issue  become  transferred 
proceeds  of  the  refunding  issue  (not  for 
purposes  of  determining  the  rebatable 
arbitrage  with  respect  to  investments  of 
proceeds  of  the  refunding  issue  other 
than  transferred  proceeds). 

G.  Transferred  Proceeds 

Section  1.103-14(e)(2){ii)  provides  that 
proceeds  of  a  refunded  issue  become 
transferred  proceeds  of  the  refunding 
issue  when  the  refunding  proceeds 
discharge  principal  of  the  refunded 
issue.  Unspent  and  spent  proceeds 
transfer  ratably.  The  transferred 
proceeds  rule  has  been  modified.  The 
new  rule  applies  for  purposes  of  section 
148  generally. 

Under  the  new  rule,  the  proceeds  of 
the  refunded  issue  become  transferred 
proceeds  of  the  refunding  issue  when 
the  refunding  proceeds  discharge 
principal  or  interest  on  the  refunded 
issue.  The  same  amount  of  proceeds 
generally  become  transferred  proceeds 
as  the  amount  of  the  proceeds  used  to 
discharge  such  principal  or  interest. 
However,  in  the  case  of  an  advance 
refunding  issue  to  which  section 
149(d)(4)  applies,  no  transfer  occurs  on  a 
date  to  the  extent  that  the  transfer 
would  cause  the  value  of  the 
investments  allocated  to  the  refunding 
portion  of  the  refunding  issue  to  exceed 
by  more  than  10  percent  the  value  of  the 
outstanding  bonds  allocated  (on  a  pro 
rata  basis)  to  the  refunding  .jortion  of 
the  issue.  Unspent  proceeds  become 
transferred  proceeds  before  spent 
proceeds.  For  this  purpose,  proceeds 
invested  exclusively  in  a  purpose 
investment  are  spent. 

The  new  transferred  proceeds  rule  is 
simpler.  The  proceeds  are  allocated  to 
expenditures  on  a  first-in,  first-oul  basis. 
The  new  rule  also  more  accurately 
reflects  the  economics  of  the 
replacement.  To  the  extent  of  the 
unspent  proceeds  of  the  refunded  issue, 
the  refunding  really  involves  a 


replacement  (rather  than  a  true 
refunding).  The  new  rule  eliminates  any 
benefit  from  the  replacement  by 
eliminating  the  replacement. 

A  transition  rule  applies  (for  purposes 
of  section  148(f))  to  refunding  issues  sold 
on  or  before  May  15. 1989  and  issued  on 
or  before  June  14. 1989.  If  the  transition 
rule  applies,  the  transferred  proceeds  of 
the  refunding  issue  are  determined  as 
provided  in  §  1.103-14(e)(2)(ii). 

The  transition  rule  does  not  apply  to 
refunding  issues  issued  after  August  31. 
1986  that  (if  the  transition  rule  did 
apply)  would  be  described  in  section 
149(d)(4)  (relating  to  abusive  advance 
refunding  transactions).  This  exception 
is  intended  to  apply  to  an  advance 
refunding  that  was  deliberately 
structured  to  earn  arbitrage  profits 
through  employment  of  the  window 
refunding  device  described  in  the 
legislative  history  of  section  149(d)(4). 
See.  S.  Rep.  No.  99-313,  99th  Cong.,  2d 
Sess.  850,  851  (1986)  (Example  (4)). 

JX.  Elections. 

Elections  under  the  regulations  must 
be  in  writing  and  signed  by  an 
authorized  representative  of  the  issuer 
no  later  than  the  later  of:  (1)  The  date  of 
issue;  or  (2)  if  the  issue  is  issued  on  or 
before  November  15, 1989,  the  first  date 
after  June  14. 1989,  that  any  rebate  is 
paid  or  required  to  be  paid  to  the  United 
States.  An  election  is  not  effective 
unless  the  election  identifies  the  issue  to 
which  it  applies  and  is  maintained  as 
part  of  the  official  transcript  of  the 
proceedings  relating  to  the  issuance. 
Elections,  once  made,  generally  are  not 
revocable. 

A'.  Rules  Applicable  for  Section  148 
Generally 

Section  1.148-9T  provides  that  the 
following  rules  apply  for  purposes  of 
section  148  generally: 

1.  The  rules  for  computing  the  yield  on 
a  fixed  yield  issue  apply  for  purposes  of 
section  148(a)  and  (d)(3).  For  this 
purpose,  the  date  of  issue  is  treated  as 
the  only  computation  date. 

2.  For  purposes  of  section  148.  the 
yield  on  nonpurpose  investments  not 
purchased  with  gross  proceeds  (e.^.. 
investments  purchased  before  the  date 
of  issue  and  contributed  to  a  debt 
service  reserve  fund  for  the  issue)  is 
determined  on  the  basis  of  the  same 
purchase  price  that  is  used  for  purposes 
of  computing  the  rebatable  arbitrage 
(e.g..  a  purchase  price  equal  to  the  fair 
market  value  of  the  investment  on  the 
date  the  investment  is  allocated  to  the 
gross  proceeds). 

3.  The  special  refunding  allocation 
rules  and  transferred  proceeds  rule 
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apply  for  purposes  of  section  148.  In 
addition,  receipts  imputed  to  an 
investment  in  an  escrow  are  treated  as 
interest  on  the  investment  for  purposes 
of  section  148. 

4,  A  rule  that  provides  that  certain 
perpetual  trust  funds  are  not  treated  as 
reserve  or  replacement  funds  applies  for 
purposes  of  section  148. 

5.  The  definition  of  investment 
property  applies  for  purposes  of  section 
148. 

Section  M48-9T  generally  applies  tn 
issues  sold  after  May  15,  1989  or  issued 
after  June  14,  1989 

XL  Abusive  Advance  Refunding 
Transactions 

Section  149(dl(41  provides  that 
interest  on  a  bond  is  not  tax-exempt  if 
any  bond  that  is  part  of  the  issue  is 
issued  to  advance  refund  another  bond 
and  a  device  is  employed  in  connection 
with  the  issuance  to  obtain  any  material 
financial  advantage  (based  on  arbitrage] 
apart  from  savings  attributable  to  lower 
interest  rates.  Advance  refundings  are 
sophisticated  financial  transactions  that 
present  serious  potential  for  arbitrage 
abuse.  Section  1.149(d)-lT(d)(2) 
provides  that  any  issue  to  which  section 
149(d)(4)  and  the  rebate  requirement 
apply  that  fails  to  meet  the  rebate 
requirement  is  issued  in  connection  with 
such  a  device. 

XII.  Definitions  and  Special  Rules 
Relating  to  Tax-Exempt  Bond 
Requirements  in  General 

Section  1.1.50-lT  includes  definitions 
that  apply  for  purposes  of  the 
regulations  under  sections  141  through 
150  except  to  the  extent  otherwise 
provided.  These  definitions  include;  (1) 
definitions  of  private  activity  bond, 
fixed  yield  bond,  variable  yield  bond. 
tender  bond,  and  current  index  bond; 
and  (2)  definitions  of  sale  date,  date  of 
issue,  and  final  maturity  date. 

Regulatory  Impact  .Analysis 

These  rules  are  not  maior  ruU;s  as 
defined  in  Executive  Order  1Z291, 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  , 

Drafting  Information 

These  temporary  regulations  were 
drafted  m  the  Office  of  Tax  Legislative- 
Counsel,  Department  of  the  Treasury. 
However,  personnel  from  other  offices 
of  the  Treasury  Department  and  the 
Internal  Revenue  Service  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 
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Reporting  and  recordkeeping 

requirements. 

.Adoption  of  amendments  to  the 
regulations 

For  the  reasons  set  forth  in  the 
preamble,  Parts  1  and  602  of  Title  26, 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below: 

PART  1-{AMENDED1 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 


Authority:  26  U.S.C  7805.  *  *  "  Sections 
1  14&-0T  through  1.148-9T  also  issued  under 
26  U  S,C.  148(f)  and  (i).  Section  l.U9(d)-lT 
also  issued  under  26  U.S.C.  149(d)(7). 

Par.  2.  Sections  1.148-OT  through 
1  148-9T  and  sections  1  149(d)-lT,  1150- 
OT  and  1.1,50-lT  are  added  in  the 
appropriate  places.  The  new  sections 
read  as  follows: 

§1.1 44-OT    Scope  and  tff  ectiv«  date  of 
restriction*  on  artMtrage  (temporary). 

(al  Scope — II)  In  ^f^neral.  The 
provisions  of  5  J  1  148-lT  through  1.148- 
9T  prescribe  temporary  regulations 
under  section  148  The  Federal  income 
tax  exemption  of  interest  on  State  and 
local  bonds  under  section  103(a)  enables 
State  and  local  governments  to  borrow 
at  lower  interest  rates  than  taxable 
issuers.  This  lower  interest  rate  enables 
State  and  local  governments  to  finance 
their  governmental  activities  at 
significantly  less  cost.  The  lower 
interest  rate  also  provides  the  potential 
to  benefit  from  tax  arbitrage  by 
investing  proceeds  of  the  bonds  in 
taxable  investments.  The  principal 
purpose  of  section  148  is  to  eliminate 
significant  arbitrage  incentives  to  issue 
more  bonds,  to  issue  bonds  earlier,  and 
to  leave  bonds  outstanding  longer  than 
necessary  to  carr>'  out  the  governmental 
purpose  of  the  tax-exempt  issue,  A 
secondary  purpose  of  section  148  is  to 
minimize  the  tax  arbitrage  benefit 
associated  with  investing  proceeds  of 
the  bonds  in  taxable  investm.ents. 
Minimizing  this  tax  benefit  targets  the 
tax  benefits  to  the  activities  for  which 
the  tax  exemption  is  provided  If  a  State 
or  local  bond  is  an  arbitrage  bond 
(within  the  meaning  of  section  148), 
interest  on  the  bond  is  not  excluded 
from  gross  income  under  section  103(a). 
See  section  103(b)(2). 


(2)  Arbitrage  bond  defined.  Section 
148(a)  provides  generally  that  the  term 
"arbitrage  bond"  means  any  bond 
issued  as  part  of  an  issue  any  portion  of 
the  proceeds  of  which  is  reasonably 
expected  (at  the  time  of  issuance  of  the 
bond)  to  be  used  to  acquire  higher 
yielding  investments  or  to  replace  funds 
that  were  used  to  acquire  such 
investments.  In  addition,  a  bond  is 
treated  as  an  arbitrage  bond  if  the  issuer 
at  any  time  intentionally  uses  any 
portion  of  the  proceeds  of  the  issue  in 
such  manner.  Section  148(b)  provides 
generally  that  the  term  "higher  yielding 
investments"  means  investments  (other 
than  certain  tax-exempt  bonds)  that 
produce  a  yield  over  the  term  of  the 
issue  that  is  materially  higher  than  the 
yield  on  the  issue.  Section  148  (c),  (d), 
and  (e)  provide  exceptions  for  proceeds 
invested  for  a  reasonable  temporary 
period,  as  part  of  a  reasonably  required 
reserve  or  replacement  fund,  and  as  part 
of  a  minor  portion. 

(3)  Required  rebate  to  the  United 
States.  Section  148(f)  provides  generally 
that  a  bond  that  is  part  of  an  issue  shall 
be  treated  as  an  arbitrage  bond  unless 
the  issuer  rebates  to  the  United  States 
arbitrage  profits  earned  from  investing 
in  nonpurpose  investments.  Section 
148(0(6)  provides  generally  that  the  term 
"nonpurpose  investment"  means  any 
investment  (other  than  certain  tax- 
exempt  bonds)  that  is  acquired  with 
gross  proceeds  of  the  issue,  and  that  is 
not  acquired  in  order  to  carry  out  the 
governmental  purpose  of  the  issue. 
Section  148(0(4)  provides  exceptions  for 
certain  6-month  temporary  investments 
and  for  small  issuers  with  general  taxing 
powers.  Section  148(0  does  not  apply  to 
qualified  veterans'  mortgage  bonds,  or 
to  qualified  mortgage  bonds  issued  on  or 
before  December  3l,  1988. 

(4)  Rescn,e  or  replacement  fund 
financing  limitation.  Section  148(d)(2) 
provides  generally  that  a  bond  that  is 
part  of  an  issue  shall  be  treated  as  an 
arbitrage  bond  if  the  amount  of  the  sale 
proceeds  of  the  issue  that  is  part  of  a 
reserve  or  replacement  fund  exceeds  10 
percent  of  the  proceeds  of  the  issue. 
This  limitation  restricts  overissuance  of 
tax-exempt  bonds  in  order  to  obtain 
significant  financial  advantages  through 
exploitation  of  the  interest  rate 
differential  between  the  tax-exempt 
issue  and  a  comparable  taxable  issue. 
See  also  section  149(d)  (relating  to 
additional  restrictions  on  advance 
refundings)  and  section  149(0  (relating 
to  additional  restrictions  on  pooled 
financings). 

(5)  Nonpurpose  investment  yield 
restriction.  Section  148(d)(3)  provides 
generally  that  a  private  activity  bond 


(other  than  a  qualified  501(c)(3)  bond) 
that  is  part  of  an  issue  shall  be  treated 
as  an  arbitrage  bond  if  the  amount 
invested  during  any  bond  year  in 
nonpurpose  investments  with  a  yield 
materially  higher  than  the  yield  on  the 
issue  exceeds  150  percent  of  the  debt 
service  on  the  issue  for  the  bond  year. 

(b)  Effective  dates — (1)  In  general — (i) 
1986  Rf'form  Act.  Section  148  was  added 
to  the  Internal  Revenue  Code  by  section 
1,301  of  the  Tax  Reform  Act  of  1986 
(hereinafter  in  this  section  referred  to  as 
the  "1986  Act").  The  restrictions  on 
arbitrage  formerly  were  contained  in 
section  103(c)  of  the  1954  Code. 
Regulations  under  section  103(c)  are 
contained  in  §5  1.103-13, 1.103-14. 
1.103-15,  and  1.103-15AT. 

(ii)  General  effective  date.  The 
amendments  made  by  section  1301  of 
the  1986  Act  (including  the  provisions  of 
section  103  and  section  148)  generally 
apply  to  any  bond  issued  after — 

(A)  August  15, 1986  if  the  bond  is  not  a 
governmental  bond  described  in  section 
1312(c)(2)  of  the  1986  Act;  and 

(B)  August  31. 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
1312(c)(2). 

See  section  1311(a)  and  section 
1312(c)  of  the  1986  Act. 

(iii)  General  transition  rules.  In  the 
case  of  a  bond  to  which  the 
amendments  made  by  section  1301  of 
the  1986  Act  do  not  apply  solely  by 
reason  of  section  1312(a)  (relating  to 
construction  or  binding  agreements)  or 
section  1313(a)  or  (b)  (relating  to  certain 
current  or  advance  refundings).  the 
requirements  of  section  148  are  treated 
as  included  in  section  103  of  the  1954 
Code.  See  section  1312(bMl)(H)  and 
section  1313(a)(3)(C)  and  {b)(3)(C)  of  the 
1986  Act.  If  a  bond  to  which  section  148 
applies  by  reason  of  such  provisions  is 
treated  as  an  arbitrage  bond  under 
section  148,  interest  on  the  bond  is  not 
excluded  from  gross  income  under 
section  103(a)  of  the  1954  Code. 

(2)  Rrquired  rebate — (i)  Bonds  issued 
before  general  effective  date  or 
pursuant  to  special  transition  rules. 
Under  section  1314(d)  of  the  1986  Act, 
section  103  of  the  1954  Code  is  treated 
as  including  the  requirements  of  section 
148(0  in  order  for  section  103(a)  of  the 
1954  Code  to  apply  in  the  case  of  any 
bond  issued  after — 

(A)  December  31. 1985  if  the  bond  is 
not  a  governmental  bond  described  in 
section  1312(c)(2)  of  the  1986  Act; 

(B)  3  p.m.  E.D.T.,  luly  17,  1986  if  the 
bond  is  a  governmental  pool  bond 
described  in  section  1312(c|(2)  nnd 
section  1314(d)(3);  and 

(C)  August  31, 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
ini 2(c)(2)  and  is  not  a  governmental 


pool  bond  described  in  section 

1314(d)(31, 

No  provision  of  subtitle  B  of  Title  Xlll  of 
the  1986  Act  overrides  the  pro\isions  of 
section  1314(d)  unless  the  provision 
expressly  refers  to  section  148<n  '^iee 
section  1314(1)  of  the  1986  Art, 

(ii)  Bonds  to  which  ^n4S-lT 
through  1.148-lT apply — (A)  In  general. 
Except  as  otherwise  provided,  the 
provisions  of  §§  1  14ft-lT  through  1,14ft- 
8T  apply  to  any  bond  to  which  section 
148(f)  applies, " 

(B)  CcrtJin  retired  msuts.  The 
provisions  of  §§  1,148-lT  through  1.148- 
8T  shiill  not  apply  to  aii\  bond  that  is 
part  of  an  issue  if — 

[1]  The  last  bond  that  is  part  of  the 
issue  is  discharged  on  or  before  M.iy  1.5, 
1989:  and 

[2]  The  Kssucr  in  g<)od  faith  detrrmiru^ 
the  amount  described  in  section  148(0(2) 
(if  anvl  and  pays  such  amount  to  the 
United  States  no  later  than  the  later  of 
May  15.  1989.  and  the  date  60  days  after 
the  last  !)(,>nd  that  is  part  of  tiie  issue  is 
discharged. 

(C)  Election  in.  In  tht;  case  of  a  bond 
to  which  section  148(0  does  not  apply 
and  to  which  section  103(c;)(ti)(D)  of  the 
1954  Code  applies,  the  issuer  may  elect 
to  apply  the  provisions  of  §§  1.14&-1T 
through  1.14ft-8T  (in  lieu  of  the 
provisions  of  §  l,103-15AT(d))  for 
purposes  of  determining  whether  tiie 
bond  meets  the  requirements  of  section 
103(c)(6)(Di  of  the  1954  Code  See 

§  n48-8T(h)  for  elections. 

(3)  Bonds  to  which  §  1 14S-9T applies. 
Section  1.148-9T  provides  that  certain 
provisions  of  §§  1,148-lT  through  1  14ft- 
8T  apply  for  purposes  of  section  14d 
generally.  Section  1,148-9T  generally 
applies  to  any  bond  sold  after  May  f' 
1989,  or  issued  after  June  14,  V>W 

(c)  Cross  reference.  See  §  1.148-8T  for 
definitions  and  special  rules  relating  to 
required  rcbaie.  See  §  1.150-lT  for 
definitions  and  special  rules  relating  to 
tax-exempt  bond  requirements  in 
general. 

(d)  List  of  subjects.  This  paragraph  (d) 
lists  the  paragraphs,  subparagraphs,  and 
subdivisions  contained  in  §§  1  148-17 
through  1.148-9T. 

§1.148-17    Required  rebate  to  the  United 
Slates  (temporary). 

(a)  General  rule. 

(b)  Required  rebate. 

(1)  General  niii» 
(i)  In  general. 

(ii)  Refunding  issues. 

(2)  Income  included  in  final  rebate, 
(i)  In  general. 

(ii)  Final  payment  period, 
(iii)  Final  payment  rate, 
(iv)  De  minimis  rule. 

(3)  Paynw-ni  of  rtjqiitrwl  rebate, 
(i)  Rebate  installments. 


(ii)  Final  rebate. 

(iii)  De  minimis  rule. 

(iv)  Series  of  issues.  jReservedj 

(v)  Method  of  payment. 

(c)  Certain  Failures  not  lo  result  ia  Iom  o( 
tax  exemption. 

(1)  Innocent  failures  may  be  oorreclcd 
without  penally. 

(i)  In  general. 

(ii)  Innocent  failure. 

(iii)  Aggregation  role. 

(2)  Correction  amount, 
(i)  In  general. 

(ii)  Installment  failure, 
(iii)  Correction  period, 
(iv)  Correction  rale. 

(3)  Payment  of  penalty  in  lieu  of  Iom  of  tax 
exemption. 

(d)  Recoverj'  of  overpayment  |Re»erved| 

(e)  Exemption  from  groM  utcome  of  mm 
rebated.  (Reserved) 

§  1. 148-27  Computation  of  rehatohk 
arbitrage  (temporary}. 

(a)  General  rule. 

(1)  .Nonpurpose  receipts. 

(2)  Nonpurpose  payments. 

(b)  Determination  of  nonpurpose  receipts 
and  payments. 

(1)  In  general 

(2)  Receipts. 

(i)  Actual  receipt 

(ii)  Disposition  receipt. 

(iii)  Installment  date  receipt, 

(iv)  Rebate  receipt 

(v)  Imputed  receipt 

(3)  Payments. 

(i)  Direct  payment. 

(ii)  Constructive  payment 

(iii)  Rebate  payment. 

(iv)  Coordination  with  correction  amounl. 

(4)  Computation  date  credit 
(i)  In  general. 

(ii)  Credit  amount 

(iii)  Eligible  computaUon  date. 

(5)  Certain  lower  yielding  investrnt-ats  not 
taken  into  account 

(i)  Advance  refunding  escrows. 

(ii)  Certain  reserve  or  replacemeni  funds. 

(c)  Computation  of  future  value. 

(1 )  In  generaL 

(2)  Examples. 

(d)  Determiaation  of  fair  market  value. 

(1)  In  general 

(2)  Eslablisbed  securities  market 

(3)  Restricted  escrows, 
(i)  In  general. 

(ii)  Exception. 

(4)  Certain  SLCs. 

(5)  Investment  contract 

(e)  Compulation  of  present  value. 

(1)  In  general. 

(2)  Discount  rate, 
(i)  In  general 

(ii)  Special  rules  for  restricted  escrows, 
(iii)  Special  rules  for  certain  SLGs. 

(3)  Disposition  assumption. 

(4)  Compounding  interval 

(5)  Approximate  method, 
(i)  In  general 

(ii)  Eligible  investment 

(6)  Elxample. 

§  1. 143-3T    Computation  of  yield  on  issue 
(temporary). 

(a)  In  general. 
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(b)  Definitions  and  special  rules, 
11)  Fixed  yield  issue. 
(ij  In  general. 


(iii)  Tender  bond  remarketing. 

(7)  Examples. 

(d)  Computation  of  yield  on  variable  yield 


(b)  Computations  and  determinations, 
(1)  Computation  dates, 
(i)  In  general. 
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(S)  Examples, 
|h)  Elections 

(1)  in  seneral. 

(2)  Procedural  requircmpnts. 


(A)  Each  tax-exempt  refunded  issue  to 
which  this  section,  §  1.103-15AT(d),  or 

§  6a  103A-21i)(4)  applies,  and 


fTJl    If  lU C I. 


(iJ  Rebate  installments.  Each  rebate 
installment  is  required  to  be  paid  no 
later  than  the  date  60  days  after  the 
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ib)  Definitions  and  special  ruK'S. 

|1)  Fixed  yield  issue. 

M  In  (general 

(n|  Transition  rule. 

(21  Vtiruibie  yield  issue. 

(ij  In  ijeneral 

(ij)  Yield  period 

(3)  Conversion  to  fixed  yifid 
(i)  Conversion  to  fixed  yifld  bond. 
(ill  Conversion  to  fixed  yield  issue. 

(4)  Yield-lo-cali  bond. 
(i)  In  general. 
jii)  Yield-to-cdll  bond. 

(5)  Bond  yield. 
ji)  In  general. 
(ii)  Yield-to-maturity, 
(iii)  Lowest  yield. 

(6)  Retirement  prices, 
(i)  In  general. 

(ii)  Slated  retirement  price. 

(7)  Early  retirement  value, 
ji)  In  general. 

(ii)  Tender  bond. 

(iii)  Special  rules  for  certain  discount  bonds 
subject  to  mandatory  early  redemption. 

(8)  Present  value, 
(i)  In  general. 

|ii)  Discount  rate.  etc. 
(iiij  Approximate  method, 
(iv)  Special  present  value  for  large  fixed 
yield  issues. 

(9)  Special  rules  for  variable  yield  bonds. 

(10)  Actually  paid, 
(i)  In  general. 

(ii)  Unconditionally  payable. 

(11)  Compounding  interval, 
(i)  Bond. 

(ii)  Issue. 

(12)  Qualified  guarantees, 
(i)  In  general. 

(ii)  Guarantee. 

(iii)  Reasonable  charge. 

(iv)  Nonguarantee  element. 

(v)  Purpose  investment  bond  guarantee. 

(vil  When  payments  coincide. 

(vii)  Special  rule  for  parity  issues. 

(viii)  Eligible  purpose  investment. 

(ix)  Transition  rule. 

(13|  Special  rules  for  guarantee  payments. 

(i)  Allocation  to  bonds. 

(ii)  Special  rules  for  variable  yield  bonds. 

(iii)  Definitions  and  special  rules. 

(14)  Certain  hedging  transactions. 
(Reserved  I 

(c)  Computation  of  yield  on  fixed  yield 
issue. 

(1)  General  rule, 
(i)  Issue  payments, 
(ii)  Issue  prices. 

(2)  Determination  of  issue  payments  paid. 
(i)  Principal  and  interest. 

(ii)  Qualified  guarantee, 
(iii)  Eariy  retirement  value, 
(iv)  Retirement  price. 

(3)  Determination  of  issue  payments  to  be 
paid. 

(i)  Scheduled  early  retirements, 
(ii)  Optional  retirements.  I 

(4)  Special  rule  for  small  issues, 
(i)  In  general. 

(Ii)  Eligible  small  issue. 

(5)  Transition  rule  for  fixed  yield  issues. 
16]  Special  rules  for  transitioned  variable 

yield  bonds. 
())  Issue  payments  paid, 
(ii)  Issue  payments  to  be  paid. 


(iii)  Tender  bond  remarketing. 
(7)  Examples. 

(d)  Computation  of  yield  on  variable  yield 
issue. 

(1)  General  rule, 
(i)  Issue  payments, 
(ii)  Issue  prices. 

(2)  Variable  yield  bonds, 
(i)  Issue  payments. 

(ii)  Issue  prices. 

(3)  Fixed  yield  bonds, 
(i)  Issue  payments, 
(ii)  Issue  prices. 

(4)  Examples. 

§  1. 148-4T   Allocation  and  accounting  rules 
(temporary). 

(a)  General  rule. 

(b)  Allocation  of  gross  proceeds  to  issue. 
[Reserved] 

(c)  Allocation  of  gross  proceeds  to 
expenditures. 

(1)  In  general.  (Reserved) 

(2)  Expenditures  from  checking  account. 

(d)  Allocation  of  gross  proceeds  to 
investments.  (Reserved) 

(e)  Special  allocation  rules  for  refundings. 

(1 )  Allocation  of  excess  gross  proceeds  of 
refunded  issue. 

(i)  Allocation  of  excess  gross  proceeds  to 
escrow. 

(ii)  Allocation  of  excess  gross  proceeds  in 
escrow. 

(iii)  Excess  replacement  funds. 

(iv)  Excess  proceeds. 

(v)  Transition  rule. 

(2)  Transferred  proceeds, 
(i)  In  general. 

(ii)  Special  rules, 
(iii)  Transition  rule. 

§  1. 148-5T    Transactions  giving  rise  to 
imputed  receipts  (temporary). 

(a)  In  general.  (Reserved) 

(b)  Certain  temporary  investment  accounts. 

(1)  No  receipt  imputed. 

(2)  Bond  yield  limit. 

(3)  Qualified  accounts. 

(i)  Nonpurpose  receipt  account, 
(ii)  Purpose  receipt  account, 
(iii)  Checking  account, 
(iv)  Disqualified  account. 

(4)  Aggregation  of  accounts. 

(5)  Gross  proceeds. 

(c)  Certain  imputed  escrow  reccipls. 

(1)  Defeasance  receipt, 
(i)  In  general. 

(ii)  Interest  saving, 
(iii)  Transition  rule. 

(iv)  Savings  treated  as  paid  in  computing 
yield  on  defeased  bond. 

(2)  Excess  tax-exempt  receipt, 
(i)  In  general. 

(ii)  Excess  receipts. 

(3)  Escrow. 
[4]  Examples. 

§  1. 148-6T   6-month  temporary  investment 
exception  and  other  special  rules 
(temporary).  (Reserved) 

§  1. 148-7T   Exception  for  small  issuers  with 
general  taxing  powers  (temporary). 
(Reserved) 

§  1. 148-87    Definitions  and  special  rules 
relating  to  required  rebate  (temporary). 

(a)  Applicability. 


(b)  Computations  and  determinations. 

(1)  Computation  dates. 
(i)  In  general. 

(ii)  Installment  date. 
(iii)  Final  date, 
(iv)  Other  date. 

(2)  Bond  year. 
(3|  Discharge. 

(4)  Actual  facts. 

(5)  Present  value. 

(6)  Conventions. 

(i)  Whole  intervals, 
(ii)  Short  intervals, 
(iii)  Yield, 
(iv)  Other  conventions. 

(c)  Issue  price. 

(1)  In  general. 

(2)  Special  rules. 

(i)  Reasonable  expectations, 
(ii)  Bonds  offered  at  a  discount, 
(iii)  Bona  fide  offering  required, 
(iv)  Tender  bond  remarketing. 

(3)  Fair  market  value  limit. 

(4)  Aggregate  issue  price. 

(d)  Gross  proceeds. 

(1)  In  general. 

(2)  Proceeds. 

(3)  Original  proceeds. 

(4)  Sale  proceeds. 

(5)  Investment  proceeds. 

(6)  Net  sale  proceeds, 
(i)  In  general. 

(ii)  Capitalized  interest, 
(iii)  Special  rules  for  refunded  and 
refunding  issues. 

(7)  Discount  proceeds.  (Reserved) 

(8)  Transferred  proceeds. 

(9)  Indirect  use. 
(i)  In  general. 
(ii)  Examples. 

(10)  Reserve  or  replacement  fund, 
(i)  In  general.  (Reserved) 

(ii)  Certain  perpetual  trust  funds. 

(e)  Investments. 

(1)  In  general. 

(2)  Investment  property. 

(3)  Tax-exempt  bond. 
(i)  In  general. 

(ii)  AMTbond. 

(iii)  Tax-exempt  mutual  fund. 

(4)  Qualified  exempt  investment, 
(i)  In  general. 

(ii)  Exempt  demand  deposit, 
(iii)  Exempt  temporary  investment. 
(Reserved) 

(5)  Security.  [Reserved] 

(6)  Obligation.  [Reserved] 

(7)  Annuity  contract.  |Reservedl 

(8)  Investment-type  property.  IReserved) 

(9)  Nonpurpose  investment. 

(10)  Purpose  investment. 

(11)  Transferred  investment. 

(12)  SLG. 

(13)  Fixed  rate  investment. 

(14)  Investment  contract. 

(f)  Issues. 

(1)  In  general.  [Reserved] 

(2)  Refundings. 

(i)  Refunding  issue. 
(ii)  Refunded  issue. 

(g)  Restricted  escrows. 

(1)  In  general. 

(2)  Advance  refunding  escrow 

(3)  Excess  proceeds  escrow. 

(4)  Same  escrow. 


(■i)  Rxamples. 
Ih)  Elections 

(1)  In  general. 

(2)  Procedural  requirements. 

(3)  Special  rules. 
(i)  Issue. 

(ii)  Extension  of  time. 

(4)  Cross  reference. 

§  1. 14..r-9T    Certain  rules  applicable  for 
purposes  of  section  148  gpni^raHy 
(tpntporary). 

(a)  Computation  of  yield  on  fixed  yield 
issue. 

(b)  Computation  of  yield  on  investments 

(c)  Refunding  aUocatron  rules. 

(d)  Certain  imputed  escrow  receipts. 

(e)  Certain  perpetual  trust  funds. 

(f)  Investment  property 

(g)  EfTective  dates. 
(1 1  In  general. 

(2)  Computation  of  yield  on  investments. 

(3)  Investment  property. 

§1.148-11    Required  rebate  to  the  United 
States  (temporary). 

(a)  General  rule.  Under  section  148(f) 
and  this  section,  any  bond  that  is  pari  of 
an  issue  shall  be  treated  as  an  arbitrage 
bond  (within  the  meaning  of  section  148) 
if  the  requirements  of  this  section  are 
not  met  with  respect  to  the  issue.  This 
section  does  not  apply  to  any  qualified 
veterans'  mortgage  bond,  or  to  any 
qualified  mortgage  bond  issued  on  or 
before  December  31. 1988.  See  §  1.148- 
OT  for  scope  and  effective  date.  See 

§  1.148-6T  for  6-month  temporary 
investment  exception.  See  §  1.148-7T  for 
exception  for  small  issuers  with  general 
taxing  powers.  See  §  1.148-8T  for 
definitions  and  special  rules  relating  to 
required  rebate.  See  §  1.150-lT  for 
definitions  and  special  rules  relating  to 
tax-exempt  bond  requirements  in 
general. 

(b)  Required  rebate — (1)  CeJicral 
nile—{\]  In  general.  Except  as  otherwise 
provided  in  parengraph  (b](l]{n)  of  tins 
section,  an  issue  meets  the  requirements 
of  this  section  if — 

(A)  Rebate  installments.  At  least  90 
percent  of  the  rebatable  arbitrage  as  of 
each  installment  computation  date;  and 

(B)  Final  rebate.  All  the  rebatable 
arbitrage  as  of  the  final  computation 
date  and  any  income  attributable  to 
such  rebatable  arbitrage; 

is  paid  to  the  United  States  in 
accofdance  with  the  requirements  of 
paragraph  (b)(3)  of  this  section.  See 
§  1.148-«T(b){l)  for  definitions  of 
installment  and  final  computation  date. 
See  §  1.148-2T  for  computation  of 
rebatable  arbitrage.  See  paragraph  (b)(2) 
of  this  section  for  income  included  in 
final  rebate. 

(ii)  Refunding  issues.  A  refunding 
isswe  shall  not  be  treated  as  meeting  the 
requirements  of  this  section  unless — 


(.'\|  Each  tux  exempt  refunded  issue  to 
which  this  section,  5  1.103-15AT(d),  or 
§  6a.l03A-2())(4)  applies,  and 

(B)  If  the  refunding  issue  is  part  of  a 
series  of  refundings,  each  tax-exempt 
refunded  i.ssue  in  the  series  and  to 
which  this  .'section.  §  1.103-15AT(d),  or 
§  6a. l()3A-2fi)(4]  applies: 
meets  the  requirements  of  this  section. 
§  1.103-15ATid).  or  §  6a.l03A-2{i](4) 
(whichever  applies]. 

(2)  Income  included  m  ^mal  rebate. 
Eor  purposes  of  this  section — (i) 

In  general.  Except  as  otherwise 
provided  in  paragraph  (bj(2Kiv)  uf  this 
section,  the  income  attributal)le  to  the 
rebatable  arbitrage  is — 

(A)  To  the  extent  amounts  are 
identified  under  a  reasonable 
accounting  system  as  the  rebatdble  ^ 
arbitrage  and  invested  at  an  arm  s 
length  interest  rate  during  the  final 
payment  period,  the  amount  earned 
from  investing  such  amounts  during  trie 
fin.ii  payment  period,  and 

(B)  To  the  extent  amounts  .ire  nut  .sa 
identified  or  invested,  the  amount  ih.it 
would  have  been  earned  if  su(  h 
amounts  had  been  so  identified  and 
were  invested  during  the  final  payment 
period  at  the  final  payment  rate, 

[\\]  Final  payment  period  T!ic  final 
payment  penod  begins  on  the  final 
computation  date  and  ends  on  the  date 
15  days  before  the  final  rebate  is  paid 
Such  period  shall  not  include  any  d.iy 
after  the  final  rebate  is  req'.iired  fci  be 
paid. 

(ill)  Final  payment  rate.  The  final 
payment  rate  is  the  maximum  interest 
rate  (with  interest  compounded  and 
added  to  principal  semiannually)  in 
effect  on  the  final  comput.ilion  date  for 
a  81. G  with  a  term  equal  to  the  longer  of 
the  final  payment  period  and  30  days.  If 
the  final  rebate  is  paid  no  later  than 
j.muary  16.  1990.  such  rate  shall  not 
exceed  the  average  of  the  maximum 
mieresi  rates  tn  effect  or.  the  first 
business  day  of  each  month  during  the 
final  payment  period  for  a  SLG  with  a 
term  of  60  days. 

(iv)  De  minimis  rule.  No  income  shall 
be  attributable  to  the  rebatable 
arbitrage  if — 

(A)  The  amount  descnijed  in 
paragraph  lbK2)(i)  of  this  sect'op  :s  less 
than  S.'^OO;  and 

(EJ)  The  final  rebate  is  paid  no  later 
th.in  60  days  after  the  final  computation 
date. 

If  the  final  rel'jate  is  paid  -lo  later  than 
January  16.  1990.  paragraph  (bM2Kiv)(A) 
shall  be  applied  by  suhstifiit-rs    !('«^ 
than  SlOOO"  for  "less  than  S:'f)t)      ird 
paragrapjh  (b)f21fiv)fb)  shall  not  apply 

[3)  Payment  of  required  rebate.  For 
purposes  of  this  section — 


(iJ  Rebate  installments.  Each  rebate 
installment  is  required  to  be  paid  no 
later  than  the  date  60  days  after  the 
installment  computatioo  date. 

(ii)  Final  rebate.  The  final  rebate  is 
required  to  be  paid  no  later  than  the 
latest  of— 

(A)  The  date  60  days  after  the  final 
computation  date; 

(B)  The  date  8  months  after  the  date  of 
issue:  and 

(C)  The  earlier  of  the  date  the  issuer 
no  longer  reasonably  expects  section 
148(f)(4KB)  (relating  to  temporary 
investment  exception)  to  apply  to  the 
issue,  and  the  date  14  months  after  the 
date  of  issue. 

In  no  event  shall  such  date  be  earlier 
than  January  1&,  199a 

(iiij  De  mininus  rule.  Each  rebate 
installment  and  the  final  rebate  may  be 
rounded  down  to  the  nearest  multiple  of 
Si  00.  For  example.  $793,785.86  is 
rounded  to  $793,700.  Any  amount  less 
than  $100  is  m undcd  to  zero. 

(iv)  Sentb  cf  i^:,ues.  [Reserved] 

(v)  Method  of  payment  A  rebate  or 
correction  amount  is  paid  when  filed 
with  the  Internal  Revenue  Service 
Center  Philadelphia.  Pennsylvania 
19255.  The  payiBent  shall  be 
accompanied  by  Form  8038-T  if  the 
payment  is  filed  after  such  form  has 
been  made  generally  available.  Prior  to 
such  time,  the  payment  should  be 
accompanied  by  a  statement  identifying 
the  issuer  and  the  issue  with  respect  to 
which  the  rebate  or  correction  amount  is 
paid  and  a  copy  of  the  Form  8038,  8038- 
G,  or  8038-GC  filed  with  respect  to  the 
issue  (if  such  form  is  required  to  be 
filed).  The  statement  should  include  the 
Committee  on  Uniform  Security 
Identification  Procedures  (CUSIP) 
number  for  the  bond  with  the  latest 
maturity  for  which  there  is  a  CUSIP 
number. 

(c)  Certain  failures  not  to  result  in 
loss  of  tax  exemption.  For  purposes  of 
this  section — 

(1 )  Innocent  failures  may  be  corrected 
without  penalty — (i)  In  general  An  issue 
shall  be  treated  as  meeting  the 
requirements  of  this  section 
notwithstanding  an  innocent  failure  to 
meet  a  requirement  if  the  issuer  pays  the 
correction  amount  to  the  United  States 
in  the  manner  provided  in  paragraph 
(b)(3)(v)  of  this  section  no  later  than  the 
date  that  is — 

(A)  60  days  after  the  later  of  the  date 
the  failure  first  occurred  or  is  discovered 
if  the  correction  amoimt  is  $50,000  or 
more;  or 

(B)  180  days  after  the  later  of  the  date 
the  faihire  first  occurred  or  is  discovered 
if  the  correction  amount  is  less  than 
SSO.OOO. 
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The  Commissioner  may  extend  the  time 
specified  in  this  paragraph  (c)(l)(i)  if  the 

correction  amount  is  less  than  $50,000, 


the  future  value  (as  of  the  date  the 
correction  amount  is  paid)  of  the  am.ount 
of  the  rebate  installment  not  paid  when 


was  required  to  be  paid  (at  the 
underpayment  rate  established  under 
section  (^621  and  the  regulations 
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imu 


purposes  of  computing  the  present  value 
of  an  investment  under  paragraph  (e)  of 
this  section. 


With  respect  to  the  issue  as  of  the  date 
the  amount  is  required  to  be  paid. 
(4)  Compulation  date  credit — (i)  In 


I    r.--  . 


investment  is  a  transferred  investment. 
For  purposes  of  this  section,  an 
investment  shall  be  treated  as  if  sold 
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The  Commissioner  may  extend  the  time 
specified  in  this  paragraph  (c)(l)(il  if  the 
correction  amniint  is  less  than  S50,000. 
or  if  the  issuer  files  a  request  for 
extension  before  the  expiration  of  such 
t:me. 

I  ii)  Innocent  failure— [A]  In  general. 
Factors  to  be  taken  into  account  in 
cietfrmininy  whether  a  failure  is 
ir.nocent  include  the  size  of  the 
c(;rrecfion  amount,  the  size  of  the  issue, 
the  sophistication  of  the  issuer  (or 
ultimate  obligor),  the  steps  taken  to 
comply,  the  nature  of  the  failure,  and  the 
h-ng'h  of  the  delay. 

(Bj  Explanation  required.  If  the 
correction  amount  is  550,000  or  more,  a 
failure  shall  be  treated  as  innocent  only 
if  the  correction  amount  is  accompanied 
by  a  brief  explanation  of  the  failure  and 
basis  for  concluding  that  the  failure  is 
innocent. 

(C)  Safe  harbor.  A  failure  shall  be 
treated  as  innocent  if — 

[1]  The  correction  amount  is  paid  no 
later  than  the  date  specified  in 
paragraph  (c)(l)(i)  of  this  section; 

[2]  If  the  correction  amount  is  S50.000 
or  more,  the  brief  explanation  required 
under  paragraph  (cHl)(ii)(B)  of  this 
section  is  reasonably  accurate:  and 

(J)  The  Commissioner  does  not  notify 
the  issuer  within  90  days  after  the 
receipt  of  the  correction  amount  that 
this  paragraph  (c){l)(ii)(C)  shall  not 
apply. 

This  paragraph  (c)(l)(ii){C)  shall  not 
apply  to  a  failure  if  the  issue  is  under 
examination  by  the  Commissioner  at 
any  time  during  the  period  beginning  on 
the  date  the  failure  first  occurred  and 
ending  on  the  date  90  days  after  the 
receipt  of  the  correction  amount. 

(iii)  Aggregation  rule.  If  an  issue  fails 
to  meet  more  than  one  of  the 
requirements  of  this  section  as  of  a  date, 
all  the  failures  as  of  such  date  shall  be 
treated  as  one  failure  and  all  the 
correction  amounts  shall  be  treated  as 
(jne  correction  amount  for  purposes  of 
applying  this  paragraph  {c)(l). 

12)  Correction  amount— (\)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (c){2)(ii)  of  this  section,  the 
correction  amount  with  respect  to  a 
failure  is  the  sum  of— 

(A)  The  amount  of  the  rebate  not  paid 
when  required:  and 

(B)  The  amount  that  would  have  been 
earned  if  such  amount  had  been 
invested  durinj^  the  correction  period  at 
the  correction  rate. 

(ii)  Instuilnifnt  failure— {.\]  Corrected 
on  or  before  final  computation  date.  The 
correction  amount  with  respect  to  a 
failure  to  pay  a  rebate  installment  that  is 
corrected  on  or  before  the  final 
computation  date  shall  not  be  less  than 


the  future  value  (as  of  the  date  the 
correction  amount  is  paid)  of  the  amount 
of  the  rebate  installment  not  paid  when 
required.  Future  value  is  determined  as 
provided  in  §  1.148-2T(c)(l)  by  treating 
the  first  interval  as  beginning  on  the 
date  the  rebate  installment  was  required 
to  be  paid  and  the  last  interval  as 
ending  on  the  date  the  correction 
amount  is  paid. 

(B)  Corrected  after  final  computation 
date.  The  correction  amount  with 
respect  to  a  failure  to  pay  a  rebate 
installment  that  is  corrected  after  the 
final  computation  date  shall  not  be  less 
than  the  sum  of — 

[1]  The  amount  described  in 
paragraph  (c)(2)(ii)(A)  of  this  section 
(determined  as  if  the  correction  amount 
was  paid  on  the  final  computation  date); 
and 

[2]  The  amount  that  would  have  been 
earned  on  such  amount  after  the  final 
computation  date  and  during  the 
correction  period  if  such  amount  had 
been  invested  at  the  correction  rate 
(determined  as  if  the  correction  period 
began  on  the  final  computation  date). 

(iii)  Correction  period.  The  correction 
period  begins  on  the  date  the  rebate  is 
required  to  be  paid  and  ends  on  the  date 
7  days  before  the  correction  amount  is 
paid. 

(iv)  Correction  rate.  The  correction 
rate  is  the  maximum  interest  rate  (with 
interest  compounded  and  added  to 
principal  semiannually)  in  effect  on  the 
first  business  day  of  the  correction 
period  for  a  SLG  with  a  term  equal  to 
the  longer  of  the  correction  period  and 
30  days.  In  the  case  of  a  failure  to  pay 
the  final  rebate,  such  rate  shall  not  be 
less  than  the  maximum  interest  rate  in 
effect  on  the  final  computation  date  for 
a  SLG  with  a  term  equal  to  the  final 
payment  period  and  correction  period. 
(3)  Payment  of  penalty  in  lieu  of  loss 
of  tax  exemption.  An  issue  that  (but  for 
this  paragraph  (c)(3))  would  fail  to  meet 
a  requirement  of  this  section  shall  be 
treated  as  meeting  such  requirement  if 
(and  only  if) — 

(i)  The  Commissioner  determines  that 
the  failure  is  not  due  to  willful  neglect; 
and 

(ii)  The  issuer  pays  to  the  United 
States  no  later  than  the  date  specified 
by  the  Commissioner  in  such 
determination — 

(A)  The  correction  amount;  and 

(B)  A  penalty  equal  to  the  sum  of — 
[I]  50  percent  of  the  amount  of  the 

rebate  not  paid  when  required  (100 
percent  if  any  bond  that  is  part  of  the 
issue  is  a  private  activity  bond  other 
than  a  qualified  501(c)(3)  bond):  and 

(2)  Interest  on  the  amount  of  the 
rebate  not  paid  when  required  for  the 
period  beginning  on  the  date  the  rebate 


was  required  to  be  paid  (at  the 

underpayment  rate  established  undrr 

section  6621  and  the  regulations 

thereunder). 

The  Commissioner  may  waive  all  or  any 

portion  of  the  penalty  under  paragraph 

(c)(3)(ii)(B)  of  this  section. 

(d)  Recovery  of  overpayment. 
[Reserved) 

(e)  Exemption  from  gross  income  of 
sum  rchiiti'd.  IReserved] 

§  1.148-2T    Computation  of  rebatable 
arbitrage  (temporary). 

(a)  General  rule.  The  rebatable 
arbitrage  with  respect  to  an  issue  as  of 
any  computation  date  is  the  excess  of — 

(1)  Nonpurposc  receipts.  The  future 
value  of  all  the  nonpurpose  receipts  with 
respect  to  the  issue;  over 

(2)  Nonpurpose  payments.  The  future 
value  of  all  the  nonpurpose  payments 
with  respect  to  the  issue. 

Future  value  is  computed  as  of  the 
computation  date.  See  paragraph  (b)  of 
this  section  for  determination  of 
nonpurpose  receipts  and  payments.  See 
paragraph  (c)  of  this  section  for 
computation  of  future  value.  See 
§  1.148-6T  for  6-monlh  temporary 
investment  exception  and  other  special 
rules.  See  §  1.148-8T  for  definitions  and 
special  rules  relating  to  required  rebate. 
See  §  1.150-lT  for  definitions  and 
special  rules  relating  to  tax-exempt 
bond  requirements  in  general. 

(b)  Determination  of  nonpurpose 
receipts  and  payments — (1)  In  general. 
For  purposes  of  paragraph  (a)  of  this 
section,  any  receipt  or  payment  with 
respect  to  a  nonpurpose  investment 
allocated  to  an  issue  is  a  nonpurpose 
receipt  or  payment  with  respect  to  surh 
issue.  See  §  1  148-4T  for  allocation  and 
accounting  rules. 

(2)  Receipts.  For  purposes  of  this 
section — 

(i)  Actual  receipt.  The  term  "receipt" 
means,  with  respect  to  an  investment 
allocated  to  an  issue,  any  amount 
actually  or  constructively  received  with 
respect  to  the  investment.  Receipts  are 
not  reduced  by  selling  commissions, 
administrative  expenses,  or  similar 
expenses.  See  §  1.451-2  for  examples  of 
constructive  receipt. 

(ii)  Disposition  receipt.  An  investment 
that  ceases  to  be  allocated  to  an  issue 
other  than  by  reason  of  a  sale  or 
retirement  shall  be  treated  as  if  sold  on 
the  date  of  such  cessation  for  fair 
market  value.  For  example,  an 
investment  allocated  to  an  issue  on  the 
final  computation  date  is  treated  as  if 
sold  for  fair  market  value  on  such  date. 
See  paragraph  (d)  of  this  section  for 
determination  of  fair  market  value.  This 
paragraph  (b)(2)(ii)  shall  not  apply  for 


purposes  of  computing  the  present  value 
of  an  investment  under  paragraph  (el  of 
this  section. 

(iii)  Installment  date  receipt.  For 
purposes  of  applying  paragraph  (a)(1)  of 
this  section  on  an  installment 
computation  date,  the  fair  market  value 
of  all  nonpurpose  investments  allocated 
to  the  issue  at  the  close  of  business  on 
such  date  shall  be  taken  into  account  as 
a  nonpurpose  receipt  with  respect  to  the 
Lssue  as  of  such  date.  The  preceding 
sentence  may  be  applied  on  any 
installment  computation  date  to  all  fixed 
rate  investments  by  substituting 
"present  value"  for  "fair  market  value". 
See  paragraph  (e)  of  this  section  for 
computation  of  present  value. 

(iv)  Rebate  receipt.  Any  amount 
recovered  with  respect  to  an  issue  under 
§  1.148-lT(d)  shall  be  treated  as  a 
nonpurpose  receipt  with  respect  to  the 
issue. 

(v)  Imputed  receipt.  Any  imputed 
receipt  with  respect  to  an  investment 
shall  be  treated  as  a  receipt  with  respect 
to  such  investment.  See  §  1.148-5T  for 
transactions  giving  rise  to  imputed 
receipts. 

(3)  Payments.  For  purposes  of  this 
section — 

(i)  Direct  payment.  The  term 
"payment"  means,  with  respect  to  an 
investment  allocated  to  an  issue,  the 
amount  of  gross  proceeds  of  the  issue  to 
which  the  investment  is  allocated 
directly  used  to  purchase  the 
investment.  Payments  do  not  include 
brokerage  commissions,  administrative 
expenses,  or  similar  expenses. 

(ii)  Constructive  payment.  An 
investment  that  was  not  directly 
purchased  with  gross  proceeds  of  the 
issue  to  which  the  investment  is 
allocated  shall  be  treated  as  if  directly 
purchased  with  such  gross  proceeds  for 
fair  market  value  on  the  date  so 
allocated.  For  example,  an  investment  in 
a  reserve  fund  that  was  not  purchased 
with  gross  proceeds  allocated  to  the 
issue  is  treated  as  if  purchased  with 
such  gross  proceeds  for  fair  market 
value  on  the  date  the  investment  is 
allocated  to  the  issue, 

(iii)  Rebate  payment.  Any  payment  of 
rebatable  arbitrage  with  respect  to  an 
issue  as  provided  in  §  1.148-lT(b)(3)(v) 
no  later  than  the  date  required  under 
§  1.148-lT(b)(3)(i)  shall  be  treated  as  a 
nonpurpose  payment  with  respect  to  the 
issue. 

(iv)  Coordmotion  with  correction 
amount.  The  amount  of  any  rebate 
installment  with  respect  to  an  issue 
required  to  be  paid  under  §  1.148- 
lT(b)(l)(i)(A)  but  not  paid  by  the  date 
required  under  §  1.148-lT(bj(3)fi)  shall 
he  treated  as  a  nonpurpose  payment 


with  respect  to  the  issue  as  of  the  date 
the  amount  is  required  to  be  paid. 

(4)  Computation  date  credit — (i)  In 
general.  For  purposes  of  paragraph  (a)(2) 
of  this  section,  the  computation  date 
credit  on  each  eligible  computation  date 
shall  be  treated  as  a  nonpurpose 
payment  with  respect  to  the  issue  as  of 
such  date. 

(ii)  Credit  amount.  The  computation 
date  credit  with  respect  to  an  issue  on 
an  eligible  computation  date  is — 

(A)  $1,000  if  the  aggregate  issue  price 
of  the  bonds  that  are  part  of  the  issue 
and  outstanding  immediately  before 
such  date  is  more  than  $5  million: 

(B)  $625  if  the  aggregate  issue  price  of 
such  bonds  is  more  than  $1  million  but 
not  more  than  S5  million;  and 

(C)  $250  if  the  aggregate  issue  price  of 
such  bonds  is  not  more  than  $1  million. 

(iii)  Eligible  computation  date.  For 
purposes  of  this  paragraph  (b)(4).  a 
computation  date  is  an  eligible 
computation  date  unless — 

(A)  Such  date  is  less  than  one  year 
after  the  immediately  preceding 
computation  date  (or  the  date  of  issue  if 
such  date  is  the  first  computation  date); 
or 

(B)  Less  than  75  percent  of  the  net  sale 
proceeds  have  been  allocated  to 
expenditures  (other  than  expenditures 
for  the  payment  of  the  principal  or 
interest  on  or  the  retirement  price  of  any 
bond)  no  later  than  such  date.  See 

§  1.148-8T(d)(6). 

(5)  Certain  lower  yielding  investments 
not  taken  into  account — (i)  Advance 
refunding  escrows — (A)  In  general.  For 
purposes  of  paragraph  (b)(1)  and 
(b)(2)(iii)  of  this  section,  investments  in 
advance  refunding  escrows  shall  not  be 
treated  as  nonpurpose  investments  as  of 
a  computation  date  if  the  rebatable 
arbitrage  as  of  such  date  (with  regard  to 
such  investments)  is  lower  than  the 
rebatable  arbitrage  as  of  such  date 
(without  regard  to  such  investments). 
For  purposes  of  this  section,  any 
investment  allocated  to  an  issue  that 
ceases  to  be  in  an  advance  refunding 
escrow  (but  does  not  cease  to  be 
allocated  to  the  issue)  shall  be  treated 
as  if  sold  and  purchased  for  present 
value  at  the  time  of  such  cessation.  The 
receipt  arising  from  such  sale  shall  be 
treated  as  a  receipt  with  respect  to  the 
investment  in  the  advance  refunding 
escrow,  and  the  payment  arising  from 
such  purchase  shall  be  treated  as  a 
payment  with  respect  to  the  investment 
that  is  not  in  the  advance  refunding 
escrow.  See  §  1.148-8T(g)(5)  (Examples). 

(B)  Excess  proceeds  escrows.  For 
purposes  of  paragraph  (b)(5)(i)(A)  of  this 
section,  an  investment  in  an  excess 
proceeds  escrow  shall  be  treated  as  in 
an  advance  refunding  escrow  if  the 


investment  is  a  transferred  investment. 
For  purposes  of  this  section,  an 
investment  shall  be  treated  as  if  sold 
and  purchased  for  fair  market  value  at 
the  time  the  investment  is  first  in  an 
excess  proceeds  escrow.  The  receipt 
arising  from  such  sale  shall  be  treated 
as  a  receipt  with  respect  to  the 
investment  that  is  not  in  the  excess 
proceeds  escrow,  and  the  payment 
arising  from  such  purchase  shall  be 
treated  as  a  payment  with  respect  to  the 
investment  in  the  excess  proceeds 
escrow.  The  preceding  two  sentences 
shall  not  apply  if  the  second  sentence  of 
paragraph  (b)(5)(i)(A)  of  this  section 
applies  to  the  investment  at  such  lime. 
See  §  l,148-8T(g)(5)  (Examples). 

(ii)  Certain  reserve  or  replacement 
funds — (A)  In  general.  For  purposes  of 
paragraph  (b)(1)  and  (b)(2)(iii)  of  this 
section,  investments  allocated  to  gross 
proceeds  (other  than  proceeds)  that  are 
part  of  a  reserve  or  replacement  fund 
(other  than  a  reasonably  required 
reserve  or  replacement  fund  or  bona  fide 
debt  service  fund)  shall  not  be  treated 
as  nonpurpose  investments  as  of  a 
computation  date  if  the  rebatable 
arbitrage  as  of  such  date  (with  regard  to 
such  investments)  is  lower  than  the 
rebatable  arbitrage  as  of  such  date 
(without  regard  to  such  investments). 

(B)  Special  rule  where  necessary  to 
blend  down.  If  investments  allocaied  to 
a  refunding  issue  and  described  in 
paragraph  (b)(5)(ii)(A)  of  this  section  are 
at  all  times  (to  the  extent  practicable) 
invested  in  SLGs  that  pay  no  interest  for 
the  purpose  of  reducing  the  yield  on 
transferred  investments  to  which 
paragraph  {b)(5)(i)  of  this  section 
apphes,  paragraph  (b)(5)(ii)(A)  shall  not 
apply  to  such  investments,  and  such 
investments  shall  be  treated  as 
investments  in  an  advance  refunding 
escrow  for  purposes  of  this  section.  In 
the  case  of  an  issue  sold  on  or  before 
May  15. 1989,  and  issued  on  or  before 
June  14, 1989,  the  preceding  sentence 
shall  be  applied  by  substituting 
"invested  in  SLGs"  for  "invested  in 
SLGs  that  pay  no  interest". 

(c)  Computation  of  future  value — (1 ) 
In  general.  For  purposes  of  paragraph 
(a)  of  this  section,  the  future  value  of  a 
nonpurpose  receipt  or  payment  at  the 
end  of  any  inter\'al  is  determined  by 
using  the  following  formula: 

FV  =  PV(l-i-i}" 

where: 

FV  =  The  future  value  of  the  nonpurpose 
receipt  or  payment  at  the  end  of  the 
inlerx'al.  Each  interval  ends  on  the  last  day 
of  a  compounding  interval.  The 
compounding  interval  is  the  same 
compounding  interval  used  in  computing 
the  yield  on  the  issue. 
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PV^Thts  future  value  of  the  nonpurpose 
r»!Cf  ipi  w  pdymeni  itt  the  lj«!(jinnin«  of  ihe 
inlerval  or  the  amount  ihereol  if  the 


Oats 


Recects 


FV  r7  000 
pa(C«nt) 


««  t\/v\  f\r^r\  (T/M 


c/eo  QtA  ajta  i  •t\ 


7.000  percent  per  annum  compoonded 
semiannually.  The  reb«tat>4e  arbitrag<-  hs  of 
Ihe  first  installment  computation  is  the  same 
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Date 

Receipts 

(payments) 

FV  (7  000/7  500 
percent) 

Date 

Receipts 
(payments) 

FV  (7  000 
percent) 

issue  and  is  allocated  to  a  refunamg 
issue  by  reason  of  §  l,148-4T(e)(2) 

(including  J  l,103-14(e)(2)(ii)  if  i  1.148- 
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PV  =  Th«  future  v«lu«!  of  the  nonpiirpo»e 
trceipi  Of  pdymenl  ^t  the  Uitjinninjii  of  Ihe 
interval  or  the  amouni  ihereo/  tf  the 

computation  ii  for  the  first  inlervdl.  The 
first  inier\Hl  begins  on  the  dale  the 
nonpurpose  receipt  or  payment  is  attuHlIy 
or  constru(.tivt,'ly  received  or  p.iid  (or 
other\Mse  is  tjken  'nto  du  ount).  The 
amount  of  every  nonpurpose  ref;c;pt  and 
payment  with  respect  to  an  issue  thnt  is 
taken  into  arcount  at  the  be«innins  of  'he 
first  mterviil  may  be  rounded  tn  the  neHrest 
whole  di>llar  The  prw.etitns  len'ence  shall 
not  apply  to  receipts  ..ind  payments  wi'h 
respect  to  mvestmer's  m  a  res'riited 
escrow 

i  =  Th€  yielij  on  the  i^sue  dur'iig  the  inierv-ii 
(expressed  as  a  derimiii    iivuied  by  the 
niin:':er  of  (.ompoundinjj  ntervals  in  a  year 
See  5  1  '  Wi-3T  for  computation  of  yield  on 
issue 

n  ^  A  frar'ion  'he  numerator  of  which  is  the 
length  of  the  interval,  jnd  (he  denominator 
of  which  is  the  length  of  a  whole 
compounding  interval.  See  I  l.H8-aT(b)(6) 
for  computation  conventions. 
(2)  Exa.-nplt'S.  The  fo!!owin(?  examples 

illustrate  the  apphcation  of  this 

p.iragraph  (c): 

E\i:r'pi<'  HI-  [\]  On  Jtinudry  13.  1987.  CUy  A 
ssues  a  fixed  yield  issue  (as  defitied  in 
S  \  U8-3T!b)|l)).  The  compounding  intervdl 
IS  each  8-m<5nth  (or  shorter)  period  ending 
l,,:y  1  and  |anuary  1.  and  the  bond  year  is 
each  1  year  tor  shorter)  period  ending 
lanuary  1   See  ?  1  148-8TlbH2).  On  I.tniiary 
15  m«7.  City  .A  invests  all  'he  siiie  pr-Treetis 
uf  'he  issue  !$49  million  r.onsisfinB  of  the  S50 
million  issue  pnce  less  undervsnters 
iiiscount  of  $1  million]  in  share's  at  a  wid-ly 
held  mutual  fund  tn  which  section  *'- 
.i^jpiies.  The  mutual  fund  d<««  not  pay 
exempt  interest  dividends.  The  only 
r,\estment  proceeds  of  the  issue  are  the  daily 
Lvi'it\  dividends  paid  on  'he  mutual  fund 
shares,  which  are  reinvested  each  day  in 
dddituinai  mjtual  fund  sha.-es,  and  amounts 
received  from  redemption  of  the  ni'jiu.jl  fund 
shares  Assume  thert'  art'  no  other  ijross 
proceeds. 

(ii)  City  A  redeems  the  mu'ual  fund  sha-'es 
and  expends  the  eross  prnreeris  for  the 
jjovemmentdl  purpose  of  the  issue  as  follows: 


Dale 


201  87.... 
4  01/87.... 
6/01 /87_ 
901/87.... 
'   0"    38_.. 


Arrxxint 


(lii)  The  first  installment  computation  date 
is  January  1.  1992.  See  J  1.148-«T(b)(l)(ii). 
The  yield  on  'he  issue  as  of  the  first 
installment  computation  dale  is  'J)00  percent 
per  annum  compounded  semiannually 
(computed  on  a  30  day  month/360  day  year 
basis).  The  rebatable  arbitrage  as  of  the  first 
installment  computation  dale  is  $161,500.75. 
computed  as  foUovvs-. 


S?  OOC  DOC  00 

5  000.000  00 

•5,000  000  OC 

2C.0OO.-XX)  OC 

9  0OC,0OOOC 


Data 

(paymenlst 

FVf7  000 
pofcant) 

1/15/87 

$4-19  OOO.OOO  OCl 

$(68,934,646  17) 

2/01/87 

2.0OO.OOO  00 

2,806X)6e  27 

4/01/87 

5.000  000  OO 

6  9t32.714  69 

6/01/87 

15.000  000  OC 

20  56101100 

9/01/87 -. 

20.000  OOO  » 

26.947,161  62 

1/01 /8a 

9,000  OOOX 

n,&51  28133 

1/01/92 

(1.000.00) 

(1.000  00) 

nefcata- 

&<e 

arO) 

trage 
(1/01/ 
92) _ 

$161,590  75 

The  initial  $49  million  investment  and  each 
daily  reinvestment  of  a  cash  dividend  is  a 
nonpurpose  payment  See  paragraph  lb)(3)(i| 
of  this  section.  Each  daily  cash  dividend  and 
each  amonnt  received  from  redemption  of  the 
mutual  fund  shares  is  a  nonpurpose  receipt 
See  paragraph  ibl(2|(il  of  this  section.  Each 
nonpurpose  receipt  ansmg  from  a  daily  cash 
dividend  can  t>e  neiird  a«ain,st  the 
nonpurpose  payment  ai  uitig  from  the 
reinvestment  of  thai  dividend.  .Xccordmgly. 
the  above  computation  reflec  's  )nl>  the 
initial  $49  million  nonpurpose  p.iymt'nt.  the  5 
nonpurpose  receipts  arising  from  the  mutual 
fund  share  redemptioM.  and  the  $1  000 
computation  date  credit  under  pariar  iph 
(b)(4)  of  this  section 

(iv)  Citv  A  pays  91)  percent  of  the  rebatable 
arbitrage  ($145.4,31  6«!  to  the  United  Statics  on 
February  28,  1^2,  City  A  redeems  ail  the 
bonds  on  |an,/,i:v  i,  i,ty4.  The  fuial 
computation  da'e  is  jri:i,,,ir,  1.  1994  See 

5  1.148-arnb)(l)(iii).  The  yield  on  the  fixed 
yield  issue  as  of  the  final  computation  ria'e  is 

6  Mt)  percent  per  annum  compounded 
semiannually.  This  yield  is  u»»'d  to  fu'iire 
value  the  receipts  and  pavments  from  the 
da'e  of  issue  to  the  final  computation  date. 
See  parasjrapr.  "  h  i  i  of  this  section.  The 
rebatrttile  ar'iiiraxe  as  of  the  fiaai 
compulalion  date  is  $217  IM1.(>9.  computed  as 
follows: 


Osla 


feceic's 

ipav'^rilsl 


n  (6  500 
percent) 


1/15/87 

$(49,000.000  00) 

$f76  J85  065  58) 

2/01/87 

2.000.000  00 

3  112,976  41 

4/01/87 

5.000,000  00 

/,699.913  01 

6/01/87 

15.000.000.00 

22.854,780  43 

9/01/87 

20,000,000  00 

29  989  605  98 

1/01/88 

9,000.000.00 

13,210621  00 

1/01/92 

(1,000.00) 

(1  13648) 

2/28/92......J 

(145.43166) 

(163.614  11) 

1/01/94 

(1,000  00) 

(1.000.00) 

ReOata- 

tD*e 

artji- 

trage 

(1/01/ 

94) 



$21/0'X)63 

Example  (2).  (i)  The  facts  are  the  same  as 
in  Example  (1),  except  that  the  issue  is  a 
variable  yield  issue  (as  defined  in  §  1  148- 
3T(b)(2)).  The  yield  on  the  variable  yield 
issue  during  the  first  yield  period  (the  period 
beginning  on  the  date  of  issue  and  ending  on 
the  first  installment  compulation  date)  is 


7.000  percent  per  annum  compoonded 
semiaiuiualiy.  The  rebatabte  arbitrag<-  as  of 
Ihe  first  installment  computation  is  the  same 
as  in  Example  (Ij(iii)  ($161.^90.75). 

(ii)  City  A  pay*  90  percent  of  the  rebatable 
arbitrage  ($145,431.68)  to  the  United  States  on 
February  28, 1982.  The  yield  on  the  variable 
yield  issue  dunng  the  secotKJ  yield  period 
[the  period  beginning  after  the  close  of 
business  on  the  first  mstallment  computation 
date  and  ending  rui  the  final  computation 
date,  1/01/94)  i*  6.500  percent  per  annum 
compounded  semiannually.  This  yield  is  used 
to  future  value  the  receipts  and  payments 
after  the  first  installment  computation  date 
(l/0a/92|.  See  paragraph  (c|(l|  of  this  sectmn 
The  ret>atable  arbitrage  as  of  the  final 
compulation  dale  is  Sl9.029-i39.  computed  as 
follows: 


Date 

Receipts 

(payments)        ' 

FV  (7  000  6  500 
percent) 

1/15/87 

5(40,000.000  00) 

S<?8  342  565  39) 

2/01/87 

2.000,000  00 

3  16^892  56 

4/01/87 

5  000.000  00 

7,878  363  36 

6/01/87 

15.000.000  00 

23  36:^  09-5  /'6 

9/01/87 

20.000,000  00 

30  624  600  52 

1/01/88 

9  000  000  00 

13.468.695  96 

1.01/92- 

(1  OOCOO) 

(1.136  48) 

2/28/92 

(145431  68) 

(163.614  11) 

1 '01/94 

(1.000.00) 

(1.000  00) 

Rebata- 

ble 

arti.- 

irage 
(1/01/ 
94)    

$19  029  89 

Alternatively,  the  rebatable  arbitrage  as  of 
the  final  computation  date  could  be  computed 

as  follows: 


Dale 


Hece^jts 
(payrrwnls) 


FV  (6  500 
percent) 


1/01/92. 

2/28/92 

1/01/94. 


Rebalabte 
aftjiUage  (1/ 

01/94)     


$161.59075 
(145,431  68) 

(1.000  00) 


$18-644  00 

(163,f4.11) 

(1.000.00) 


$19,029.89 


Example  (31.  (i)  The  facts  are  the  same  as 
in  Example  (2).  except  that  all  the  bonds  are 
redeemed  on  January  1,  2001,  and  the  issue  is 
treated  as  a  fixed  yield  issue  after  the  close 
of  business  on  the  first  installment 
computation  date  (1  ,/01  /92).  See  §  1.148- 
.3T|hH.T!(iil  The  yield  on  the  fixed  yield  issue 
as  of  the  second  installment  computation 
date  (1/01/97)  is  7.5iX)  percent  per  annum 
compounded  annually.  This  yield  is  used  to 
future  value  the  receipts  and  payments  after 
the  first  installment  compulation  dale  See 
paragraph  (r)(l  1  of  this  section  The  reb.il.ible 
arbitrage  as  of  Ih*"  second  installment 
computation  d.ilc  is  $24  57,5. 56,  cjimputcd  as 
follows: 


Date 


Receipts 
(payments) 


FV  (7  000/7  500 
percent) 


1/15/87 

2/01/87 

4/01/87 

6/01/87,.. 
9/01/87.. 
1/01/88... 

1/01/92 

2/28/92 

1/01/97 

Rebata- 
ble 

artu- 

trage 
(1/01/ 
97) 


$(49  000,000  00) 

2.000,000  00 

5.000,000  00 

15,000.000  00 

20.000.OOC'  00 

9,000.000  00 

( 1 ,000  00) 

(145,431,68) 

(1,000  00) 


$(98,964  599  63) 

4  027.038  27 

9,952,806  51 

29,617,990  37 

38  686.136  49 

17.014,047.03 

(1,435.63) 

(206,408.86) 

(1.000.00) 


$24,575.56 


Alternatively,  the  rebatable  arbitrage  as 
of  the  second  installment  computation 
date  could  be  computed  as  follows: 


Date 

Receipts       '      FV  (7  500 
(payments)              percent) 

1/01/92    

$161  590  75          $231  984  42 

2/28/92       

(145  43168)          (206,408  86) 

1. '01/97 

(1,000.00)               (1  OOO  00) 

Rebatable 
arbitrage  (1/ 
01/97) 

$24,575  56 

(ii)  City  A  pays  90  percent  of  the  rebatable 
arbitrage  ($22,118,00)  to  the  United  States  on 
February  28. 1997.  The  yield  on  the  fixed 
\  leld  issue  as  of  the  final  computation  date 
(1  ,'01/01)  is  7,000  percent  per  annum 
compounded  annually.  This  yield  is  used  to 
future  value  the  receipts  and  payments  after 
the  first  installment  computation  date  (l/Ol/ 
92)  and  until  the  final  computation  date.  See 
paragraph  (c)(1)  of  this  section.  The  rebatable 
arbitrage  as  of  the  final  computation  dale  is 
$1,562.68,  computed  as  follows: 


Date 

Receipts 

FV  (7  000/7  000 

(payments) 

percent) 

1/15/87 

$(49,000,000  00) 

$1126.733.535  30) 

2/01/87 

2,000.000  00 

5.157,003  60 

4/01/87 

5,000.000  00 

12.745.513  18 

6/01/87 

15,000,000  00 

37,600.580  10 

9/01/87 

20,000.000  00 

49.541,257  54 

1/01/88 

9,000,000  00 

21.788.097  35 

1/01/92 

(1,000  00) 

(1.838  46) 

2/28/92 

(145,431  68) 

(264,521  26) 

1/01/97 

(1.000  00) 

(1,310  80) 

2/28/97 

(22,118.00) 

(28.683  26) 

1/01/01 

(1,000  00) 

(1.000  00) 

Rebata- 

ble 

arbi- 

trage 

(1/01/ 

01)      

$1,562.68 

Alternatively,  the  rebatable  arbitrage  as  of 
the  final  computation  date  could  be  computed 
as  follows: 


Date 

Receipts 
(payments) 

FV(7  000 
percent) 

1/01/92 

2/28/92 

1/01/97 

2/28/97 

1/01/01 

$161.590  75 
(145,431.68) 

(1.000,00) 
(22.118.00) 

(1,000.00) 

$297,078.00 
(264.521.26) 

(1,310.80) 
(28.683.26) 

(1.000  00) 

Ret)ata- 
bte 

arbi- 
trage 
(1/01/ 
01) 

$1  56268 

(d)  Determination  of  fair  market 
value — (1)  In  general.  Except  88 
otherwise  provided  in  this  paragraph 
(d),  the  fair  marltet  value  of  an 
investment  is  the  price  at  which  a 
willing  buyer  would  purchase  the 
investment  from  a  willing  seller.  If  the 
investment  is  not  readily  salable,  the 
fair  marl<et  value  shall  be  determined  by 
taking  into  account  the  price  at  which  a 
willing  buyer  would  purchase  Ihe  same 
(or  a  substantially  similar)  investment 
from  the  issuer  of  the  investment.  The 
price  shall  not  be  increased  by 
brolverage  commissions,  administrative 
expenses,  or  similar  expenses. 

(2)  Established  secu.nlies  market.  The 
price  at  which  a  willing  buyer  would 
purchase  an  investment  that  is  traded  in 
an  established  securities  market  (within 
the  meaning  of  §  15A.453-l(e)(4)(iv)) 
shall  be  determined  as  provided  in 

§  20.2031-2  of  this  chapter  (Estate  Tax 
Regulations];  provided  that,  if  the 
investment  is  an  obligation  of  the  United 
States  (or  any  agency  or  instrumentality 
thereof,  within  the  meaning  of  section 
149(b))  and  is  bacl<.ed  by  the  full  faith 
and  credit  of  the  United  States  (or  any 
such  agency  or  instrumentality),  such 
price  shall  be  the  mean  of  the  bid  and 
Esked  prices  on  the  date  of 
determination  (or,  if  there  are  no  bid 
and  asked  prirps  on  such  date,  on  the 
first  day  preceding  such  date  for  which 
there  are  bid  and  asked  prices).  The  bid 
and  asked  prices  shall  be  determined 
either  by  reference  to  "Composite 
Closing  Quotations  for  United  States 
Government  Securities"  published  by 
the  Federal  Reserve  Bank  of  New  York, 
or  by  reference  to  a  comparable 
compilation  of  bid  and  asked  prices 
regularly  published  in  a  newspaper  of 
general  circulation  throughout  the 
United  States. 

(3)  Restrictrd  escrows — (i)  In  general. 
For  purposes  of  applying — 

(A)  Paragraph  (b)(2j(iii)  of  this  section 
to  any  investment  in  a  restricted  escrow 
on  an  installment  computation  date:  and 

(B)  Paragraph  (b)i2)|ii)  and  (b)(3)(ii)  of 
this  section  to  any  investment  in  a 
restricted  escrow  when  the  investment 
ceases  to  be  allocated  to  a  refunded 


issue  and  is  allocated  to  a  refunding 
issue  by  reason  of  $  1.14ft-4T(e)(2) 
(including  {  1.103-14(e)(2)(ii)  if  $  l.Uft- 
4(e)(2)(iii)(A)  applies); 

the  present  value  of  the  investment  shall 
be  treated  as  the  fair  market  value. 

(ii)  Exception.  Paragraph  (d)(3)(i)(B)  of 
this  section  shall  not  apply  to  an 
investment  that  ceases  to  be  allocated 
to  a  refunded  issue  and  is  allocated  to  a 
refunding  issue  if — 

(A)  The  refunded  issue  is  a  tax- 
exempt  issue  to  which  $  1.148-lT 
apphes  and  $  1.14ft-7T  does  not  apply; 

(B)  The  refunding  issue  is  not  a  tax- 
exempt  issue:  and 

(C)  The  refunded  issue  is  sold  after 
May  15, 1989,  or  issued  after  June  14. 
1989. 

or  if  paragraph  (d)(3)(i)(B)  of  this  section 
previously  did  not  apply  to  the 
investment  by  reason  of  this  paragraph 
(d)(3](ii). 

(4)  Certain  SLGs.  If  an  SLG  is  not  in  a 
restricted  escrow,  the  present  value  of 
the  SLG  shall  be  treated  as  the  fair 
market  value.  See  paragraph  (e)(2){iii)(B) 
of  this  section  for  special  rule  for 
determining  this  present  value. 

(5)  Investment  contract.  In  the  case  of 
nonpurpose  investments  purchased 
pursuant  to  an  investment  contract,  the 
outstanding  principal  balance  plus 
accrued  interest  shall  be  treated  as  the 
fair  market  value  for  purposes  of 
applying  paragraph  (b)(2)(iii)  of  this 
section  on  an  installment  computation 
date. 

(e)  Computation  of  present  value.  For 
purposes  of  this  section — 

(1)  In  general.  The  present  value  of  an 
investment  on  any  date  is  the  present 
value  as  of  such  date  of  all  the  receipts 
to  be  received  with  respect  to  the 
investment  after  such  date.  In  the  case 
of  an  investment  in  a  restricted  escrow, 
payments  to  be  paid  after  such  date 
shall  be  taken  into  account  as  negative 
receipts.  See  §  1.148-8T(b)(5)  for  formula 
for  determining  present  value.  See 
paragraph  (e)(5)  of  this  section  for 
approximate  method  for  determining 
present  value  of  certain  investments. 

(2)  Discount  rate — (i)  In  general.  The 
present  value  of  an  investment  is 
computed  by  using  the  yield  on  the 
investment  as  the  discount  rate.  The 
yield  on  an  investment  that  is  allocated 
to  an  issue  is  the  discount  rate  that 
when  used  in  computing  the  present 
value  of  all  the  receipts  received  and  to 
be  received  with  respect  to  the 
investment  payments  with  respect  to  the 
investment.  For  purposes  of  the 
preceding  sentence,  present  value  is 
computed  as  of  the  date  the  investment 
became  allocated  to  the  issue. 
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(ii)  Special  nii'es  tor  restricted 
t'scrows.  T  he  yield  on  an  investmenl  m 
a  restricted  escrow  is  compjted  by 


investment,  the  issuer  may  treat  the 
outstandmg  piir  amount  of  the 
investment  plus  accrued  interest  unpaid 


Dale 


Receipts 


PV 

(7  225 1652/78 

percent) 
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NllJfi't 


(n)  Transition  rule.  .Any  issue  sold  on 
or  before  May  15,  19H9  ami  issued  on  or 
before  June  14,  1989  shall  be  treated  as  a 
fixer!  vif'lf)  issue  if  thn  issuer  elfcis  to 


bond  only  if  the  issuer  elects  to  apply 
this  paragraph  (b)(3)(i)  to  the  bond. 

(ii)  Conversion  to  fixed  yield  issue. 

Ilnlpsit  thp  icQiipr  ntVipru/ico  olortc    a 


Such  term  shall  not  include  any  lender 
bond.  See  5  1.150-lT  (b)(7)  and  (b|(8|  for 
defmitions  of  tender  bond  and  current 


1 « 1  n  V    r\r^ 
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(.1)  SpeciuJ  nii'es  tor  rr.sUivted 
escrows.  The  yield  on  nn  investnitnl  in 
a  restricted  escrow  is  computed  by 
t.-cdting — 

(A)  Al!  investments  in  the  same 
restricted  escrow  (whether  or  not  held 
concurrently)  as  one  investment:  and 

(B)  The  date  any  investment  in  the 
restricted  escrow  was  first  in  the  escrow 
.iS  the  date  the  one  investment  becnmp 
allocated  to  the  issue. 

(iii)  Special  rules  for  certain  SLCs  If 
dn  SLG  18  not  in  a  restricted  escrow — 

(.^j  Present  value.  Exct-pt  for  purposes 
uf  paragraph  fdK4  )  of  this  section,  the 
yield  on  the  issue  to  which  the  SLG  is 
allocated  shall  be  treated  as  the  yield  on 
the  SLC  for  purposes  of  computing  the 
present  value  of  the  SLG;  and 

IB)  Fair  market  value.  For  purposes  of 
paragraph  (d)(4]  of  this  section,  the 
maximum  interest  rate  in  effect  on  the 
date  of  determination  for  an  SLG  with  a 
term  equal  to  the  remaining  term  of  tht- 
SLG  shall  be  treated  as  the  yield  on  tne 
SLG  for  purposes  of  computing  the 
present  value  of  the  SLG. 

(3j  Disposition  assiir7iptJor}.  For 
purposes  of  computing  the  present  value 
(if  and  yield  on  any  investment  that  is 
not  in  a  restricted  escrow,  it  shall  be 
assumed  that  the  investment  remains 
allocated  to  the  issue  until  and  will  be 
sold  on  the  highest  yield  date  for  the 
stated  price  on  such  date.  The  highest 
yield  date  is  the  date  on  which  the 
holder  is  entitled  (under  the  terms  of  the 
invefltment  or  pursuant  to  a  separate 
agr*?€ment  or  option)  to  require  the 
investment  to  be  purchased,  redeemed, 
or  retired  at  a  stated  pnce  that,  when 
used  in  computing  the  yield  on  the 
investment,  produces  the  highest  yiold 

(4)  CompourKlmf}  interval.  For 
purposes  of  computing  the  present  value 
of  and  yield  on  an  investment  the 
compounding  interval  is  the  accrual 
penod  Iwithm  the  meaning  of  section 
12"2  and  the  regulations  thereunder] 
except  that — 

(i)  The  accrual  penod  sh-iil  be 
determined  by  treating  the  date  the 
iP'. es!ment  became  allocated  to  the 
i.sMie  as  the  issue  da'e: 

(ii)  If  the  investment  is  in  a  restricted 
escrow,  the  accrual  period  shall  be  the 
b.ime  as  the  compounding  interval  used 
in  computing  the  yield  on  the  :siiie  'hd' 
e>itablished  the  escrow  or  an  issue  fur 
which  the  escrow  was  esi<ii):ished  or  to 
which  the  investment  is  allocated;  and 

(ill)  If  the  yield  on  the  issue  to  which 
an  SLG  is  ailocdted  is  treated  as  the 
yirld  on  the  SLG,  the  ar.crual  period 
shall  be  the  same  as  ti-.e  compounding 
interval  used  m  computing  the  yield  on 
the  issue. 

(5)  Approximate  method — (i)  In 
general.  If  an  investment  is  an  eligible 


;nt,'hlnient.  the  issuer  rn«y  treat  the 

jiilstandins  par  amount  of  the 
investment  plus  accrued  interest  unpaid 
at  the  close  of  business  on  a  dale  as  the 
present  value  of  the  investment  on  such 
dale. 

(ii)  Eligible  investment.  An  investment 
is  an  eligible  investment  if — 

(A)  The  investment  is  a  fixed  rate 
investment  that  is  not  an  SLG  and  is  not 
in  a  restricted  escrow; 

(B)  The  payment  taken  into  account 
with  respect  to  the  investment  is  equal 
to  the  outstanding  par  amount  of  the 
investment  plus  accrued  interest  (if  any  I 
for  the  period  that  begins  on  a  date  that 
IS  less  than  one  year  before  the  date  the 
investment  is  allocated  to  the  issue  and 
that  ends  on  the  date  the  investment  is 
allocated  to  the  issue; 

(C)  All  interest  on  the  investment 
(other  than  such  a(xnied  inti-rest) 
accrues  on  the  outstanding  par  amount 
of  the  investment  and  is  actually  arni 
unconditionally  due  a!  periodic  intervals 
of  one  year  or  less; 

(D)The  first  payment  of  interest  on 
the  investment  (including  such  accrued 
interest]  is  doe  at  the  end  of  the  first 
short  compoanding  interval  or  at  the  end 
of  the  first  whole  compounding!  interval; 
and 

(E)  The  final  maturity  date  of  the 
investment  is  the  highest  yield  date.  See 
paragraph  (eH3)  of  this  section  for 
highest  yield  date.  See  §  1  1.50-1  T(d)tl) 
for  final  maturity  date 

(h|  Exnrrpip  The  following  example 
illustrates  the  application  of  this 
paragraph  (e); 

Example.  [\]  On  luly  1. 1993,  the  first 
installment  computation  date.  City  Y  holds 
iwo  fixed  rate  investments  th;it  arp  not  in  a 
restricted  escrow.  City  Y  mny  treat  both  of 
these  rmrestments  as  if  suld  f<>r  pr«^««?nt  value 
(or  both  as  if  sold  for  f.nr  mnrkei  value)  for 
purposes  of  determuu  118  trie  insuiiimenl  dale 
receipt  on  the  first  installment  computation 
date  ander  paragraph  (b)i2)(iiO  uf  this 
lection, 

(ii)  One  of  the  investmeuts  is  a  $liXl.UOO 
face  amount  8.625%  United  St;iies  Trijasiiry 
note  due  August  15. 1997.  th-i!  p«ys  inleresi 
on  February  15  and  August  15  of  each  year 
The  present  value  of  the  Trfisury  nntp  is 
determined  by  using  the  jield  an  the 
Treasury  note  as  the  div  onnl  rate  S<!e 
paragraph  (e)(2Mi)  of  this  spi  tinn  The 
Treasury  note  was  purchased  with  i^ross 
proceeds  for  Sll2iW0  (including  ^crrutid 
Interest)  on  February  1. 1990.  The  yield  on  the 
Treasury  note  Is  7.225%  per  annum 
compounded  semiannually,  computed  as 
follows: 


2/15/90._ 

e/i5/«o.. 


RoOGlpIS 


$4,312.50 
4.31Z50 


PV 

(7  22^' 652^78 

pwcent) 


$4  30061 

4  15067 


PV 

Dale 

Receipts 

(7  2?5 1652778 
pefcent) 

2/15/91 - 

4.31250 

4.00695 

M5/91 -. 

4,312.50 

3,866.28 

2/15/32 

4,312.50 

3  731  47 

8/15/92 

4,312,50 

3.601  37 

2/15/93..    - 

4.312.50 

3.475  80 

8/15/93     

4,31250 
4,312,50 

3,35462 

2/15/94 

3^37  65 

8/ 15' 91  _ 

4.31250 

3,124  77 

2/15/95 

4,31250 

3,015.82 

8/15/95  - 

4.312.50 

^910.67 

2/15'9€ 

4.312.50 

2.809.13 

8/15/96  

4,312,50 

2,711  24 

2/15/97  _ 

4.312.50 

2.61671 

8/15/97   _ 

104.31250 

61.087.19 

Payrneot  (2/01/ 

90)    



112.000  00 

See  puraRraph  (e)(2)(i)  of  this  set  tion, 

(in)  The  present  value  of  the  Treasun,'  note 
on  the  first  installment  computation  date  Is 
SI 08.1159  41,  computfd  as  follows; 


Dale 

necetpts 

PV  (7  225 
percent) 

8/15/93  

$4.312  50 

S4  275  25 

2/ 15  94 

4,31250 

4.12619 

8/15/94 _ 

431250 

3,962.33 

2' 15.  95  _ 

431250 

3.84349 

8/'5  95_ 

4,312  50 

3.709  48 

2/15/96 

4.312  50 

3.580  15 

8/15/96  

4  312  50 
431250 

3,455,32 

2/15/97 

3,334  85 

8/15/97 J 

104.31250 

77.86235 

Treasury  note  PV 

(7/01/931 

106,15941 

Sue  paragrHph  (t'lUland  (t>)(2)(i)  of  this 
section. 

§  1,14C-3T    Computation  of  yteM  on  issue 
(tamporary). 

(a)  In  general.  Under  this  section,  the 
yield  on  a  fixed  yield  issue  is  the  same 
throughout  the  term  of  the  issue, 
whereas  the  yield  on  a  variable  yield 
issue  changes  each  yield  period.  See 
paragraph  (b)  of  this  section  for 
definitions  and  special  rules.  See 
paragraph  (c)  of  this  section  for 
computation  of  yield  on  fixed  yield 
issue.  See  paragraph  (d)  of  this  section 
for  computation  of  yield  on  variable 
yield  issue  See  §  1.148-8T  for 
definitions  and  special  rules  relatmy  to 
required  rebate.  See  §  1.150-lT  for 
definitions  and  special  rulos  relating  to 
tax-exempt  bond  requirements  in 
general. 

(b)  Definitions  and  special  rules.  For 
purposes  of  this  section — 

(1)  Fi.sod yield  issue — (i)  In  gnncral. 
The  term  "fixed  yield  issue"  means  any 
issue  if  each  bond  that  is  part  of  the 
issue  is  a  fixed  yield  bond.  See  §  1.150- 
IT  (b)(5)  and  (b)(6)  for  definitions  of 
fixed  yit  Id  bond  and  variable  yit^ki 
bond. 
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be  taken  into  account  unless  and  until 
the  rcmcte  contingency  has  occurred. 
An  example  of  a  remote  contingency  is 


-»mn  ui  1 1  r^t^ 


retirement  date  (determined  without 
regard  to  paragraph  (b){8)(ii)(B)  of  this 
section); 

tfi  Fnr  niirnn<!P.s  nf  detHrmmmo  the 


paragraph  (b)(8)(i)  and  (b)(8)(ii)(A)  of 
this  section  to  substantially  identical 
bonds  that  are  subject  to  mandatory 
earlv  redemotion. 
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(ii)  Transition  rule.  .Xny  issue  sold  on 
or  before  May  15,  19H9  and  issued  on  or 
before  June  14.  1989  shall  be  treated  as  a 
fixed  yield  issue  if  the  issuer  elects  to 
treat  the  issue  as  a  fixed  yield  issuo  See 
§  1,148^T(h)  for  elections. 

(2)  Vanuhle  yield  issue — (i)  //; 
general.  The  term  "variable  yield  issue"' 
means  any  issue  that  is  not  a  fixed  yield 
issue, 

(ii)  Yield  period — (A)  In  general.  The 
first  yield  period  for  a  variable  yield 
issue  begins  on  the  date  of  issue  and 
ends  at  the  clo>e  of  business  on  the  first 
computation  date,  E<ich  succeeding  yield 
period  begins  immediately  after  the 
close  of  business  on  a  computation  dale 
and  ends  at  the  dost;  of  business  on  the 
next  succeeding  computation  date. 

(B)  Bond  year  election.  The  issuer  of  a 
variable  yield  issue  may  elect  to  treat 
the  last  day  of  any  bond  year  that  is  nut 
a  computation  date  as  a  computation 
date  for  purposes  of  applying  paragraph 
(b)(2)(ii)(A)  of  this  section.  An  election 
undei  the  preceding  sentence  with 
respect  to  the  last  day  of  a  bond  ye.'i.'- 
may  be  revoked  al  any  time  before  the 
close  of  business  on  a  comiputation  date 
(without  regard  to  the  preceding 
sentence)  that  precedes  such  lust  day. 
The  revocation  shall  be  effective  only  if 
it  is  in  writing  and  signed  by  an 
authorized  representative  of  the  issuer 
and  satisfies  the  procedural 
requirements  of  §  1.148-«T(h)(2). 

(C)  First  and  last  day  Any  reference 
to  the  last  day  of  a  yield  period  shall  be 
construed  as  a  reference  to  the  period 
before  the  close  of  business  on  such 
day,  and  any  reference  to  the  first  day  of 
a  yield  period  shall  be  construed  as  a 
reference  to  the  period  after  the  close  of 
business  on  such  day. 

(3)  Conversion  to  fixed  yield — (i) 
Conversion  to  fixed  yield  bond.  A 
variable  yield  bond  shall  be  treated  as  a 
fixed  yield  bond  after  the  close  of 
business  on  the  first  day  the  bond  would 
be  a  fixed  yield  bond  if  issued 
immediately  after  the  close  of  business 
on  such  day.  The  fixed  yield  bond  shall 
be  treated  as  if  issued  on  such  day  for 
an  issue  price  equal  to  the  amount  taken 
into  account  with  respect  to  the  bond  on 
such  day  under  paragraph  (d)(2)(ii)  of 
this  section  (without  regard  to  any 
accrued  interest  taken  into  account 
under  paragraph  (d)(2|(ii)(A)).  The 
preceding  sentence  shall  not  apply  for 
purposes  of  paragraph  (c)(1)(ii)  of  this 
section.  Principal  or  interest  that 
accrued  on  the  variable  yield  bond  on  or 
before  such  day  shall  not  be  treated  as 
principal  or  interest  on  the  fixed  yield 
bond.  See  paragraph  (d)(4)  of  this 
section  (Examples  (9}-(ll)).  This 
paragraph  (bj(,3)|i)  shall  apply  to  a 
variable  yield  bond  that  is  not  a  tender 


bond  only  if  the  issuer  elects  to  apply 
this  paragraph  (b)(3)(i)  to  the  bond. 

(ii)  Conversion  to  fixed  yield  issue. 
Unless  the  issuer  otherwise  elects,  a 
variable  yield  issue  shall  be  treated  as  a 
fixed  yield  issue  as  of  the  first  day  of  a 
yield  period  if  the  issue  would  be  a  fixed 
yield  issue  if  issued  on  such  day.  Each 
bond  that  is  part  of  the  fixed  yield  issue 
shall  be  treated  as  if  issued  on  such  day 
for  the  amount  that  (but  for  this 
paragraph  (b)(3)(ii))  would  have  been 
taken  into  account  with  respect  to  the 
bond  on  such  day  under  paragraph 
(d)(2)(ii)  or  (d)(3)(ii)  of  this  section 
(without  regard  to  any  accrued  interest 
that  would  be  taken  into  account  under 
paragraph  (d)(2)(ii)(A)).  The  preceding 
sentence  shall  not  apply  for  purposes  of 
paragraph  (dj  of  this  section.  No  issue 
payment  taken  into  account  with  respect 
to  the  variable  yield  issue  under 
paragraph  (d)  of  this  section  shall  be 
taken  into  account  with  respect  to  the 
fixed  yield  issue  under  paragraph  (c)  of 
this  section.  See  paragraph  (dH4)  of  this 
section  (Examples  (9)-{ll)). 

(4)  Yield-to-call  bond — (i)  In  general. 
A  yield-to-call  bond  shall  be  treated  as 
if  the  lowest  yield  date  were  the  final 
maturity  date  and  the  stated  retirement 
price  on  the  lowest  yield  date  were  the 
stated  retirement  price  on  the  final 
maturity  date.  If  a  bond  to  which  the 
preceding  sentence  applies  is  not  retired 
on  or  before  the  lowest  yield  date,  the 
bond  shall  be  treated  as  if  it  were 
retired  on  such  date  for  the  stated 
retirement  price  on  such  dale,  and  shall 
be  treated  as  if  issued  on  such  date  (as 
part  of  the  same  issue)  for  an  issue  price 
equal  to  such  price  (less  any  amount 
included  in  such  price  and  paid  to 
discharge  principal  or  interest  on  such 
date).  See  paragraph  (c)(7)  of  this 
section  (Examples  (4),  (5).  and  (6))  for 
fixed  yield  bonds  and  paragraph  (d)(4) 
of  this  section  (Example  (3)j  for  current 
index  bonds. 

(ii)  Yield-to-call  bond.  The  term 
"yield-fo-call  bond"  means — 

(A)  Any  bond  that  is  part  of  a  fixed 
yield  issue  if  the  yield-to-maturity  on  the 
bond  is  more  than  one-fourth  of  one 
percent  higher  than  the  lowest  yield: 

(B)  Any  fixed  yield  bond  or  current 
index  bond  that  is  part  of  a  variable 
yield  issue  if  the  yield-to-maturify  on  the 
bond  Is  more  than  one-sixteenth  of  one 
percent  higher  than  the  lowest  yield; 
and 

(C)  Any  variable  yield  bond  (other 
than  a  current  index  bond]  that  is  part  of 
a  variable  yield  issue  if  the  yield-to- 
maturity  on  the  bond  is  higher  than  the 
lowest  yield; 

determined  without  regard  to  paragraph 
(b)(3)(ii)  and  (b)(4)(i)  of  this  section. 


Such  term  shall  not  include  any  lender 
bond.  See  5  1.150-lT  (b)(7)  and  (b|(8|  for 
definitions  of  tender  bond  and  current 
index  bond. 

(5)  Bond  yirld— [\)  In  omeral.  Th«; 
term  "yield"  means,  with  respect  to  a 
bond,  the  discount  rate  that  when  used 
in  computing  the  present  value  of  all  the 
unconditionally  payable  payments  of 
principal  and  interest  and  all  the 
payments  for  a  qualified  guarantee  paid 
and  to  be  paid  with  respect  to  the  bond 
produces  an  amount  equal  to  the  present 
value  of  the  issue  price  of  the  bond. 
Present  value  is  computed  as  of  the  date 
of  issue  of  the  bond.  See  S  1.148-«T(c) 
for  definition  of  issue  price  (in  general). 
For  purposes  of  computing  the  yield,  the 
stated  retirement  price  of  the  bond  on 
the  assumed  retirement  date  shall  be 
treated  as  an  unconditionally  payable 
payment  of  principal  and  interest.  If 
paragraph  (b)|3|  of  this  section  applied 
to  the  bond,  payments  for  a  qualified 
guarantee  with  respect  to  the  variable 
yield  bond  shall  not  be  taken  into 
account. 

(ii)  Yield-tomalurity.  The  term  "yicld- 
to-maturity"  means,  with  respect  to  a 
bond,  the  yield  on  the  bond  determined 
by  assuming  the  bond  is  retired  on  the 
final  maturity  date  for  the  stated 
retirement  price  on  such  date.  See 
§  1.150-lT(d)(l)  for  definition  of  finni 
maturity  date.  See  paragraph  (b)(4)(i)  of 
this  section  for  special  rules  for  yield-to- 
cail  bonds. 

(iij)  Lowest  yield.  The  term  "lowest 
yield"  means,  with  respect  to  a  bond, 
the  yield  on  the  bond  determined  by 
assuming  the  bond  is  retired  on  the 
lowest  yield  date  for  the  slated 
retirement  price  on  such  date.  The 
lowest  yield  date  is  the  date  that  when 
used  in  computing  the  yield  on  the  bond 
produces  the  lowest  yield. 

(6)  Retirement  prices — (i)  In  general. 
The  term  "retirement  price  '  means,  with 
respect  to  a  bond,  the  amount  paid  in 
connection  with  the  retirement  or 
redemption  of  the  bond. 

(ii)  Stated  retirement  price — (A)  In 
guneral.  The  slated  retirement  price  of  a 
bond  on  a  date  is  the  lowest  price  at 
which  the  issuer  or  any  ultimate  obligor 
(or  related  person,  as  defined  in  section 
14.7(a)(2))  has  a  right  (under  the  terms  of 
the  bond  or  pursuant  to  a  separate 
agreement  or  option  entered  into  in 
connection  with  the  issuance  of  the 
bond)  to  retire  or  redeem  the  bond  as  of 
such  date. 

(R)  Right  to  ret -re.  A  person  has  a 
right  to  retire  or  redeem  a  bond  as  of  a 
date  even  if-the  exercise  of  the  right  is 
subject  to  a  contingency;  provided  that, 
a  right  to  redeem  a  bond  only  in  the 
event  of  a  remote  contingency  shall  not 
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respect  to  the  bond  (v\ithout  reyard  to 
paragraph  (b)(13j{ii)(D]  of  this  section). 

(iv)  Special  present  value  for  large 
fixed  yield  issues.  If  the  aggregate  issue 


determined  without  regard  to  this 
paragraph  (b)(10))  in  the  event  that  none 
(or  an  insubstantial  portion)  of  the 
proceeds  of  the  issue  are  expended  for  a 


of  principal  or  interest  on  the  bond  (or 
any  payment  of  the  tender  price  of  the 
bond  if  the  bond  is  a  tender  bond)  that 
is  actually  and  unconditionally  due 
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be  taken  into  account  unless  and  until 
the  remote  contingency  has  occurred. 
An  example  of  a  remote  contingency  is 
the  destruction  or  condemnation    '' 
facilities  financed  with  proce'       ot  the 
issue  of  which  the  bond  is  a  ^Jdrt.  In  no 
event  shall  any  contingency  related  to 
the  failure  to  spend  proceeds  of  an  issue 
be  considered  remote.  See  paragraph 
(d)(4)  of  this  section  (E.xample  (3)). 
(7)  Early  retirement  value — (i)  In 
i:pncral.  Except  as  otherwise  provided  in 
'this  paragraph  (b)(7].  the  early 
retirement  value  of  a  bond  on  any  dale 
IS  the  lesser  of— 

(A)  The  present  value  of  the  bond  on 
S'lch  date;  and 

(B)  If  the  bond  is  part  of  a  fixed  yield 
issue  (without  regard  to  paragraph 
(b)(3)(ii)  of  this  section)  and  the  yield-io- 
maturity  on  the  bond  is  higher  th.m  t"^e 
lowest  yield,  the  lowest  stated 
retirement  price  (properly  ad|us!ed  to 
take  into  account  accrued  interest)  on 
any  day  during  the  period  beginning  one 
year  before  such  date  and  endins  90 
days  after  such  date. 

See  paragraph  (c)(7)  of  this  section 
(Example8{l),  (2),  (4),  (5).  (7).and(9)) 
for  fixed  yield  bonds  and  paragraph 
(cl(4)  of  this  section  (Examples  {l)-{3)) 
for  current  index  bonds. 

(a)  Tender  bond.  The  early  retirement 
^  alue  of  a  tender  bond  on  any  date  is 
t.he  outstanding  par  amount  of  the  bond 
on  such  da'e.  See  §  M50-lT(b)(:')  for 
definition  of  tender  bond.  See  paragraph 
(dl[4]  of  this  section  (Examples  (4)-(n)). 

(ui)  Special  rules  hr  certain  discount 
bonds  subject  to  mandatory  early 
redemption — (A)  In  general.  If  the  yield 
to  maturity  on  a  bond  that  is  subject  to 
n-anddtory  early  redemption 
(determaned  without  regard  to  any 
p,;iyment  for  a  qualified  guarantee)  is 
more  than  one  fourth  of  one  percent 
lower  than  the  composite  yield-to- 
matunty  determined  as  provided  in 
paragra'ph  (bl|8)(ii)|Bl  of  this  section 
(but  without  regard  to  any  payment  for  a 
qualified  guarantee) — 

(;)  Paragraph  (b)(8](ii)(B)  of  this 
section  shall  not  apply  for  purposes  of 
determining  the  issue  payments  to  be 
paid  on  the  bond  under  paragraph  (c)  of 
this  section  or  for  purposes  of 
determining  the  early  retirement  value 
of  the  bond  under  paragraph 
(d)(2)(i)(F)(7)and(d)(3)(i)(E)ofthis 
section; 

[2]  For  purposes  of  determining  the 
issue  payments  paid  on  the  bond  under 
paragraph  (c)  of  this  section,  the  early 
retirement  value  of  the  bond  on  the  date 
the  bond  is  retired  shall  not  exceed  an 
amount  equal  to  the  greater  of  (0  the 
rt-tirement  price  of  the  bond;  and  [ii]  the 
present  value  of  the  bond  on  the 


retirement  date  (determined  without 
regard  to  paragraph  (b)(8)(ii)(B)  of  this 
section): 

(J)  For  purposes  of  determining  the 
early  retirement  value  of  the  bond  under 
paragraph  (d)  of  this  section  on  the  date 
the  bond  is  retired,  the  early  retirement 
value  of  the  bond  shall  not  exceed  an 
amount:  equal  to  the  greater  of  (/I  the 
retirement  price  of  the  bond  less  interest 
paid  in  connection  with  the  retirement. 
and  (;/]  the  present  value  of  the  bond  on 
the  retirement  date  (determined  without 
regard  to  paragraph  (b)(8)(ii)(Bl  of  this 
section):  and 

(4)  The  early  retirement  value  of  the 
bond  on  the  date  the  bond  is  retired  may 
be  determined  without  regard  to 
paragraph  {b){8)(iiKB)  of  this  section  if 
the  bond  is  or  was  part  of  a  variable 
yield  issue. 

See  paragraph  (c){7)  of  this  section 
(Example  (9)). 

(B)  Mandatory  early  redemption.  A 
bond  is  subject  to  mandatory  early 
redemption  if  the  final  maturity  date  of 
the  bond  is  not  the  earliest  date  on 
which  the  final  payment  of  principal  and 
interest  on  the  bond  is  actually  and 
unconditionally  due  (without  regard  to 
any  unanticipated  event  or  optional 
retirement).  See  S  1.150-lT(d)(l)  and 
(d)(2)  for  definitions  of  final  maturity 
date  and  actually  and  unconditionally 
due.  Bonds  evidenced  by  a  single  loan 
instrument  and  to  which  §  1.150-lT(d)(3) 
applies  shall  not  be  treated  as  subject  to 
mandatory  early  redemption  for 
purposes  of  paragraph  (b){7)(iii)(A)  of 
this  section. 

(8)  Present  yo/ue— (i)  In  general  The 
present  value  of  a  bond  on  any  date  is 
the  present  value  as  of  such  date  of  all 
the  unconditionally  payable  payments 
of  principal  and  interest  and  all 
payments  for  a  qualified  guarantee  to  be 
paid  on  and  after  such  date  with  respect 
to  the  bond.  See  S  1.148-ST(b)(5)  for 
formula  for  determining  present  value. 
See  paragraph  (b)(8)(iii)  of  this  section 
for  approximate  method  for  determining 
present  value  of  certain  bonds.  See 
paragraph  (b)(8)(iv)  of  this  section  for 
special  present  value  for  large  fixed 
yield  issues. 

(ii)  Discount  rate,  etc — (A)  In  general. 
For  purposes  of  computing  the  present 
value  of  a  bond,  the  yield-to-maturity  on 
the  bond  shall  be  used  as  the  discount 
rate,  the  bond  shall  be  assumed  to  be 
retired  on  the  final  maturity  date  for  the 
stated  retirement  price  on  such  date, 
and  the  stated  retirement  price  on  such 
date  shall  be  treated  as  an 
unconditionally  payable  payment  of 
principal  and  interest  on  the  bond. 

(B)  Bond$  subject  to  mandatory  early 
redemption.  For  purposes  of  applying 


paragraph  (b)(8)(i)  and  (b)(8)(ii)(A)  of 
this  section  to  substantially  identical 
bonds  that  are  subject  to  mandatory 
early  redemption. 

(7)  The  composite  yield-to-maturity  on 
all  such  bonds  shall  be  treated  as  the 
yieid-to-maturity  on  each  bond; 

[2]  The  composite  yield-to-maturity 
shall  be  determined  by  assuming  the 
bonds  are  retired  on  the  scheduled  early 
retirement  dates  and  by  treating  such 
dates  as  the  final  maturity  dates;  and 
(J)  The  present  value  of  each  bond 
retired  in  satisfaction  of  a  mandatory 
early  redemption  requirement  shall  be 
determined  by  treating  the  mandatory 
early  redemption  date  (in  satisfaction  of 
which  the  bond  is  retired)  as  the  final 
maturity  date  and  the  stated  retirement 
price  on  such  date  as  the  stated 
retirement  price  on  the  final  maturity 
date. 

For  purposes  of  this  paragraph 
(bl(8)(ii)(B),  the  scheduled  early 
retirement  dates  (and  mandatory 
redemption  dates)  shall  be  determined 
on  the  basis  of  reasonable  expectations 
as  of  the  date  of  issue  (if  the  dates  are 
not  fixed  and  determinable  as  of  the 
date  of  issue).  See  paragraph  (c)(7)  of 
this  section  (Examples  (7}-(10)). 

(ill)  Approximate  method — (A)  In 
general.  If  a  bond  is  an  eligible  bond,  the 
issuer  may  treat  the  outstanding  par 
amount  of  the  bond  plus  (if  the  bond  is 
not  a  variable  yield  bond)  unpaid 
accrued  interest  as  of  a  date  (including 
interest  paid  on  such  date)  as  the 
present  value  of  the  bond  on  such  date. 
The  preceding  sentence  shall  not  apply 
for  purposes  of  paragraph  (d)(3)(i)(E)  of 
this  section  if  there  is  unpaid  accrued 
interest  as  of  such  date  (not  including 
interest  paid  on  such  date). 

(B)  Eligible  bond.  A  bond  is  an  eligible 
bond  if — 

(7)  The  issue  price  of  the  bond  is  par 
plus  accrued  interest  on  such  par 
amount  (if  any)  for  the  period  that 
begins  on  a  date  that  is  less  than  one 
year  before  the  date  of  issue  and  ends 
on  the  date  of  issue; 

[2]  All  interest  on  the  bond  (other  than 
such  accrued  interest)  accrues  on  the 
outstanding  par  amount  of  the  bond  and 
is  actually  and  unconditionally  due  at 
periodic  intervals  of  one  year  or  less; 

[3]  The  first  payment  of  interest  on  the 
bond  (including  such  accrued  interest)  is 
due  at  the  end  of  the  first  short 
compounding  interval  or  at  the  end  of 
the  first  whole  compounding  interval; 

[4]  The  lowest  stated  retirement  price 
of  the  bond  is  not  less  than  the 
outstanding  par  amount  of  the  bond  plus 
accrued  interest:  and 

(5)  No  payment  for  a  qualified 
guarantee  is  taken  into  account  with 


respect  to  the  bond  (without  regard  to 
paragraph  (b){13)(ii)(D)  of  this  section). 

(iv)  Special  present  value  for  large 
fixed  yield  issues.  If  the  aggregate  issue 
price  of  the  bonds  issued  as  part  of  a 
fixed  yield  issue  is  S35  million  or  more, 
the  present  value  of  the  bonds  that  are 
part  of  the  issue  shall  be  determined  by 
substituting  "one  sixteenth  of  one 
percent"  for  "one  fourth  of  one  percent" 
in  paragraph  (b)(4){ii)(A)  of  this  section. 

(9)  Special  rules  for  variable  yield 
bonds.  For  purposes  of  determining 
whether  a  variable  yield  bond  (other 
than  a  tender  bond)  is  a  yield-to-call 
bond  and  for  purposes  of  computing  the 
yield  on  and  present  value  and  early 
retirement  value  of  the  bond — 

(i)  Any  interest  that  is  unconditionally 
payable  but  that  does  not  accrue  at  a 
rate  that  is  fixed  and  determinable  as  of 
the  date  of  issue  shall  not  be  taken  into 
account; 

(ii)  The  interest  described  in 
paragraph  [b)(9)(i)  of  this  section  shall 
be  treated  as  unconditionally  payable  at 
a  rate  that  is  fixed  and  determinable  as 
of  the  date  of  issue  and  shall  be  fixed 
and  determined  on  the  basis  of  the  rate 
established  by  the  interest  index  or 
other  interest  rate  setting  mechanism  as 
of  such  date; 

(iii)  Payments  for  a  qualified 
guarantee  shall  be  taken  into  account 
only  for  purposes  of  determining 
whether  the  bond  is  a  yield-to-call  bond 
and  shall  be  treated  as  level  payments 
for  such  purpose;  and 

(iv)  Interest  that  accrued  on  the  bond 
on  or  before  a  date  and  that  is  payable 
on  or  after  such  date  (including  the 
interest  treated  as  so  accruing  under 
paragraph  (b|(Q)(ii)  of  this  section)  shall 
not  be  taken  into  account  in  determining 
the  present  value  of  the  bond  on  such 
date. 

See  paragraph  (d)(4)  of  this  section 
(Examples  (l)-(3)). 

(10)  Actually  paid — (i)  In  general. 
Payments  of  principal  and  interest  on  a 
bond  that  are  unconditionally  payable 
shall  be  treated  as  if  paid  on  the  date 
actually  and  unconditionally  due  if — 

(A)  The  rebalable  b:rbitrage  (with 
regard  to  this  paragraph  (b)(10))  is  lower 
than  the  rebatable  arbitrage  (without 
regard  to  this  paragraph  (b)(10)): 

(B)  As  of  the  date  of  issue,  it  is 
reasonably  expected  that  all  payments 
of  principal  and  interest  payable  on  the 
bond  will  be  paid  no  later  than  the  date 
actually  and  unconditionally  due:  and 

(C)  .As  of  the  date  of  issue,  the  holders 
of  all  bonds  that  are  part  of  the  issue  are 
reasonably  assured  that  sufficient  funds 
will  be  available  to  fully  retire  the  bonds 
(after  reduction  for  any  amount  required 
to  be  paid  under  S  1  14&-lT(b)(l)(i), 


determined  without  regard  to  this 
paragraph  (b)(10))  in  the  event  that  none 
(or  an  insubstantial  portion)  of  the 
proceeds  of  the  issue  are  expended  for  a 
governmental  purpose  (not  including  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond  that 
is  part  of  the  issue). 
The  reasonable  assurance  must  be 
predicated  on  a  binding  obligation 
(enforceable  by  or  on  behalf  of  the 
bondholders)  of  a  person  or  persons 
with  sufficient  funds  (and  to  the  extent 
necessary  the  binding  obligation  must 
be  enforced).  See  5  1.150-lT(d)(2)  for 
definition  of  actually  and 
unconditionally  due. 

(ii)  Unconditionally  payable — (A)  In 
general.  A  payment  of  principal  or 
interest  on  a  bond  is  unconditionally 
payable  if  the  amount  of  the  payment 
and  date  the  amount  is  actually  and 
unconditionally  due  is  fixed  and 
determinable  as  of  the  dale  of  issue.  The 
determination  under  the  preceding 
sentence  shall  be  made  without  regard 
to  unanticipated  events  and  by 
assuming  that  no  payment  is  paid  before 
the  latest  date  the  payment  is  actually 
and  unconditionally  due. 

(B)  Variable  yield  bonds.  Any 
payment  of  interest  on  a  variable  yield 
bond  that  is  determined  by  reference  to 
market  interest  rates  (including  by 
reference  to  any  index  of  such  rates) 
after  the  date  of  issue  shall  be  treated  as 
unconditionally  payable  if  the  payment 
would  be  unconditionally  payable  if  the 
payment  were  determined  by  reference 
to  interest  rates  that  were  fixed  and 
determinable  as  of  the  date  of  issue. 

(11)  Compounding  interval — (i)  Bond. 
The  compounding  interval  used  in 
computing  the  yield  on  and  the  present 
value  of  a  bond  is  the  accrual  period 
(within  the  meaning  of  section  1272  and 
the  regulations  thereunder)  with  respect 
to  the  bond. 

(ii)  Issue.  The  compounding  interval 
used  in  computing  the  yield  on  an  issue 
and  the  present  value  of  amounts  under 
paragraphs  (c)(1)  and  (d)(1)  of  this 
section  is  the  shortest  accrual  period 
(within  the  meaning  of  section  1272  and 
the  regulations  thereunder)  with  respect 
to  any  bond  that  is  part  of  the  issue. 

(12)  Qualified  guarantees — (i)  //; 
general.  The  term  "qualified  guarantee." 
means,  with  respect  to  a  bond,  any 
guarantee  of  the  bond  if  the  guarantee 
meets  each  of  the  requirements  of  this 
paragraph  (b)(12). 

(ii)  Guarantee— (h)  In  general.  The 
term  "guarantee"  means,  with  respect  lo 
a  bond,  an  unconditional  and  recourse 
obligation  of  a  guarantor  (enforceable 
by  or  on  behalf  of  the  holder  of  the 
bond)  to  pay  all  or  part  of  any  payment 


of  principal  or  interest  on  the  bond  (or 
any  payment  of  the  tender  price  of  the 
bond  if  the  bond  is  a  tender  bond)  that 
is  actually  and  unconditionally  due 
under  the  terms  of  the  bond. 

(B)  Secondary  liability.  An  obligation 
to  pay  shall  not  be  treated  as  a 
guarantee  unless — 

[J]  It  is  reasonably  expected  that  the 
guarantor  will  not  be  called  upon  to 
make  any  payment  under  the  guarantee 
(for  which  the  guarantor  will  not  be 
reimbursed  immediately  in  cash):  and 

[2]  The  guarantor  is  entitled  to  be  fully 
reimbursed  immediately  or  upon 
commercially  reasonable  repayment 
terms  (during  a  workout  period  that  is 
not  unreasonably  long)  for  any  payment 
under  the  guarantee. 

In  no  event  shall  any  hedging 
transaction  described  in  section 
1256(e)(2)(Al  (i)  or  (ii)  be  treated  as  a 
guarantee.  See  paragraph  (b)(14)  of  this 
section  for  treatment  of  hedging 
transactions. 

(C)  Guarantor.  The  term  "guarantor" 
includes  only — 

(/)  The  United  States  (or  any  agency 
or  instrumentality  thereof,  within  the 
meaning  of  section  149(b)): 

[2]  An  entity  that  is  not  exempt  from 
Federal  income  taxation  and  is  either  a 
bank  (within  the  meaning  of  section  581 
or  585(a)(2)(B))  or  is  rated  in  one  of  the 
two  highest  ("AA "  or  "AAA")  categorirs 
for  long-term  debt  by  a  ndllonally 
recognized  rating  agency;  and 

(3)  A  State  insurance  fund  established 
before  May  15.  1989.  bu!  only  with 
respect  to  guarantees  of  obligations  of 
persons  other  than  State  or  local 
government  units  and  of  the  type 
guaranteed  by  such  fund  before  sut  h 
dale. 

Such  term  shall  not  include  any  person 
that  is  to  use  20  percent  or  more  of  ihe 
proceeds  of  the  issue  of  which  the  bond 
is  a  part  for  a  private  business  use 
(within  the  meaning  of  section  141(b)(C|) 
or  a  person  related  to  such  a  person 
(within  the  meaning  of  section  144[a)(3)l. 

(D)  Risk  shifting.  An  obligation  to  p.iy 
shall  be  treated  as  a  guarantee  only  to 
the  extent  ihal  the  obligation  shifts 
ultimate  credit  risk  with  respect  lo  the 
issue.  An  obligation  to  pay  does  nut 
.shift  ultimate  credit  risk  with  respect  lo 
an  issue  to  the  extent  that  Ihe  guarantor 
or  a  person  related  to  Ihe  guarantor 
(within  the  meaning  of  section  144(a)(3n 
is  obligated  lo  pay  any  amount  th.il  is 
taken  into  account  with  respecl  to  Ihe 
issue  under  section  141(b)(2).  For 
purposes  of  this  paragraph  (b)(12Jin)(D|. 
any  person  lhal  owns  a  share  of  the 
beneficial  ownership  interests  of 
another  person  shall  be  treated  as 
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owning  a  proportionate  share  of  the 
beneficial  ownership  interests  owned  by 
such  other  person,  any  person  a  share  of 


which  the  guarantor  has  no  involvement 
other  than  as  a  guarantor). 
(B)  Nonguarantee  charges  must  be 
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service  was  performed  by  a  person 
other  than  a  guarantor. 
(5)  Payments  to  a  guarantor  of  a 
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(C)  Other  payments  on  a  purpose 
investment  and  a  bond  coincide  if  the 
payments  on  the  bond  are  actually  and 
unconditionallv  due  no  later  than  one 


(7)  Without  regard  to  any  other 
purpose  investment  and  without  regard 
lo.any  payment  for  a  guarantee  of  any 
other  purpose  investment:  and 


(Examples  (4H11))-  For  purposes  of  this 
paragraph  (b)(13)(ii).  all  payments  for  a 
guarantee  allocated  to  a  bond  shall  be 
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owning  a  proportionate  share  of  the 
beneficial  ownership  interests  owned  by 
such  other  person,  any  person  a  share  of 
the  beneTicial  ownership  interests  of 
which  15  owned  by  another  person  shall 
be  treated  as  owning  a  proportionate 
share  of  the  beneficial  ownership 
interests  owned  by  such  other  person, 
and  any  obligation  to  pay  shall  be 
treated  as  the  obligation  of  any  person 
that  owns  a  proportionate  share  of  the 
beneficial  ownership  interests  of  the 
obligor  and  of  any  person  a 
proportionate  share  of  the  beneficial 
ownership  interests  of  which  is  owned 
by  the  obligor  in  the  same  proportion  as 
the  proportionate  share  so  owned.  For 
purposes  of  the  preceding  sentence, 
proportionate  shares  shall  be 
determined  on  the  basis  of  fair  market 
\,iilue.  and  no  share  shall  be  taken  into 
account  that  is  less  than  10  percent  of 
the  total. 

(E)  Form  of  guarantee.  A  guarantee 
may  be  in  the  form  of  an  insurance 
policy,  surety  bond,  irrevocable  letter  or 
line  of  credit,  or  standby  purchase 
agreement.  A  guarantee  of  the  principal 
and  interest  on  a  bond  may  be  in  the 
form  of  a  recourse  loan  to  the  guarantor 
if  the  loan  is  in  substance  a  guarantee  of 
the  bond.  A  loan  is  not  in  substance  a 
guarantee  unless  the  terms  of  the  loan 
and  bond  are  substantially  identical 
(without  regard  to  any  discrepancy  in 
payment  dates  of  no  more  than  15 
business  days). 

(iii)  Reasonable  charge.  A  guarantee 
of  a  bond  does  not  meet  the 
requirements  of  this  paragraph  (b)(12)  if 
the  payments  for  the  guarantee  of  the 
bond  exceed  a  reasonable  charge  for  the 
transfer  of  credit  risk.  In  determining 
whether  this  requirement  is  met,  there 
shall  be  taken  into  account  payments 
charged  by  guarantors  in  comparable 
transactions  (including  transactions  in 
which  the  guarantor  has  no  involvement 
other  than  as  a  guarantor).  In  no  event 
shall  this  requirement  be  considered  met 
unless  the  present  value  of  such 
payments  is  less  than  the  present  value 
of  the  interest  to  be  saved  as  a  result  of 
the  guarantee.  Present  value  is 
computed  by  using  the  yield-to-maturity 
on  the  bond  (with  regard  to  payments 
for  the  guarantee)  as  the  discount  rate. 

(iv)  Nonguarantee  element — (A)  In 
general.  A  guarantee  of  a  bond  does  not 
meet  the  requirements  of  this  paragraph 
(b)(12)  if  any  payment  denominated  as  a 
payment  for  the  guarantee  or  taken  into 
account  by  the  issuer  as  a  payment  for  a 
qualified  guarantee  with  respect  to  the 
(jond  includes  direct  or  indirect  payment 
fur  a  cost,  risk,  or  other  element  that  is 
not  customarily  borne  by  guarantors  of 
tax-exempt  bonds  (in  transactions  in 


which  the  guarantor  has  no  involvement 
other  than  as  a  guarantor). 

(B)  Nonguarantee  charges  must  be 
separately  stated  A  guarantee  shall  not 
be  treated  as  meeting  the  requirements 
of  paragraph  (b)(12)(iv)(  A)  of  this 
section  if  the  guarantor  (or  a  related 
person  within  the  meaning  of  section 
147(a)(2))  provides  any  nonguarantee 
service{s)  the  fee(s)  for  which  are  not 
separately  stated.  The  preceding 
sentence  shall  not  apply  to  any 
guarantee  entered  into  on  or  before  jane 
14, 1989. 

(C)  Examples.  The  following  are 
examples  of  payments  that  include  a 
nonguarantee  element: 

(;)  Payments  for  the  guarantee  of  the 
tender  price  of  tender  bonds  include 
indirect  payment  for  a  noncustomary 
cost  (the  cost  of  remarketing  the  bonds) 
if  the  issuer  or  an  ultimate  obligor  (or  its 
agent)  is  not  required  to  use  best  efforts 
to  remarket  bonds  that  are  tendered  for 
purchase  and  not  retired. 

[2)  Payments  for  a  guarantee  include 
indirect  payment  for  a  noncustomary 
risk  if  the  guarantor  is  not  reasonably 
assured  that  sufficient  funds  will  be 
available  to  fully  retire  the  bonds  (after 
reduction  for  any  amount  required  to  be 
paid  under  S  1.148-lT(b)(l)(i). 
determined  without  regard  to  any 
payment  for  any  qualified  guarantee)  in 
the  event  that  none  (or  an  insubstantial 
portion)  of  the  proceeds  of  the  issue  are 
expended  for  a  governmental  purpose 
(not  including  the  payment  of  the 
principal  or  interest  on  or  the  retirement 
price  of  any  bond  that  is  part  of  the 
issue).  The  reasonable  assurance  must 
be  predicated  on  a  binding  obligation 
(enforceable  by  the  guarantor)  of  a 
person  or  persons  with  sufficient  funds 
(and  to  the  extent  necessary  the  binding 
obligation  must  be  enforced). 

[3]  Payments  for  a  guarantee  include  a 
nonguarantee  element  if  the  issuer  is 
entitled  to  a  refund  in  the  event  a 
guaranteed  bond  is  retired  before  the 
final  maturity  date,  and  the  amount  of 
the  refund  exceeds  the  unearned  portion 
of  the  payments  for  the  guarantee. 

[4]  If  a  guarantee  is  in  the  form  of  a 
loan  to  the  guarantor,  payments  to  the 
guarantor  include  a  nonguarantee 
element  if  the  payment  for  any 
nonguarantee  service  performed  by  the 
guarantor  does  not  fully  and  adequately 
compensate  the  guarantor  for  such 
service  (or  any  portion  of  such  payment 
is  taken  into  account  as  a  payment  for  a 
qualified  guarantee).  For  purposes  of 
determining  whether  the  guarantor  is 
fully  and  adequately  compensated  for 
such  a  service,  the  payments  for  the 
service  are  compared  to  payments  that 
would  be  charged  for  the  service  if  the 


service  was  performed  by  a  person 
other  than  a  guarantor. 

[5]  Payments  to  a  guarantor  of  a 
revenue  bond  include  a  nonguarantee 
element  if  the  property  securing  the 
bond  normally  would  be  insured  against 
certain  risks  and  the  guarantee  is  used 
to  replace  such  insurance.  For  example, 
if  a  bond  is  secured  solely  by  a 
multifamily  housing  project  and  the 
revenues  derived  therefrom,  and  the 
project  is  not  insured  against  any  fire 
damage,  payments  to  the  guarantor  of 
the  bond  would  include  a  nonguarantee 
element.  Similarly,  payments  to  the 
guarantor  of  a  qualified  mortgage  bond 
would  include  a  nonguarantee  element  if 
the  mortgage  loans  securing  the  bond 
did  not  satisfy  minimum  underwriting 
standards. 

(v)  Purpose  investment  bond 
guarantee.  A  guarantee  of  the  principal 
or  interest  on  an  eligible  purpuse 
investment  shall  be  treated  as  a 
guarantee  of  the  related  payments  of 
principal  or  interest  on  bonds  that  are 
part  of  an  issue  and  as  if  paid  for  a 
guarantee  with  respect  to  such  bonds  if 
land  only  if) — 

(A)  All  payments  of  principal  and 
interest  on  the  purpose  investment  that 
are  original  proceeds  of  the  issue 
coincide  (in  all  events)  with  payments 
on  such  bonds;  and 

(B)  All  such  payments  on  the  purpose 
investment  (and  all  related  payments 
under  the  guarantee)  are  at  all  times 
pledged  unconditionally  and  exclusively 
to  the  payment  of  principal  and  interest 
on  such  tjonds  (without  regard  to  any 
bond  after  the  bond  is  legally  defeased). 

See  paragraph  (b)(12)(vi)  of  this  section 
for  when  payments  coincide.  See 
paragraph  (b)(12)(vii)  of  this  section  for 
special  rule  for  parity  issues.  See 
paragraph  (b](12](viii]  of  this  section  for 
definition  of  eligible  purpose 
mvestment. 

(vi)  When  payments  coincide.  For 
purposes  of  paragraph  (b)(12)fv)(A)  of 
this  section — 

(A)  Regularly  scheduled  payments  of 
interest  on  a  purpose  investment  and  a 
bond  coincide  if  the  payments  are 
actually  and  unconditionally  due  during 
the  same  compounding  interval  used  in 
computing  the  yield  on  the  bond, 
determined  by  taking  into  account  only 
payments  of  interest  on  the  bond; 

(B)  Regularly  scheduled  payments  of 
principal  of  a  purpose  investment  and  a 
bond  coincide  if  the  payments  are 
actually  and  unconditionally  due  during 
the  same  compounding  interval  used  in 
computing  the  yield  on  the  bond 
determined  by  taking  into  account  only 
payments  of  principal  of  the  bond;  and 


(C)  Other  payments  on  a  purpose 
investment  and  a  bond  coincide  if  the 
payments  on  the  bond  are  actually  and 
unconditionally  due  no  later  than  one 
month  after  the  paymimts  on  the 
purpose  investment. 
In  applying  this  paragraph  (l))(12)(vi)  to 
an  issue,  there  shall  not  be  taken  into 
account  any  discrepancy  of  no  more 
than  one  month,  or  any  amount  less  than 
S250.000  that  is  required  to  be  used  to 
redeem  bonds  no  later  than  the  first 
available  call  date. 

(vii)  Special  ruh'  for  parity  issues. 
Payments  on  a  purpose  investment  (and 
related  payments  und^r  a  guarantee) 
shall  not  be  treated  as  failing  to  meet 
the  requirement  of  paragraph 
(b)(12)(v](B)  of  this  section  that  such 
payments  are  pledged  exclusively  to  the 
payment  of  principal  or  interest  on 
bonds  that  are  part  of  the  issue  solely  by 
reason  of  the  fact  the  payments  are 
pledged  to  the  payment  of  principal  and 
interest  on  bonds  that  are  part  of  one  or 
more  other  issues  if — 

(A)  The  issue  and  all  the  other  issues 
to  which  the  payments  are  pledged  are 
issued  by  the  same  issuer  pursuant  to 
the  same  master  resolution  or  indenture; 

(B)  All  bonds  issued  under  the  m.ister 
resolution  or  indenture  are  equally  and 
ratably  secured  at  all  times  (without 
regard  to  any  bond  after  the  bond  is 
legally  defeased): 

(C)  Original  proceeds  of  the  issues  of 
which  such  bonds  are  a  part  may  be 
used  only  to  make  or  finance  purpose 
investments  that  are  unconditionally 
and  exclusively  pledged  to  the  payment 
of  such  bonds  and  guaranteed  by  the 
same  guarantor  (and  to  pay 
administrative  expenses  relating  to  the 
financing  of  such  purpose  investments); 
and 

(D)  The  payments  on  the  purjjose 
investment  are  not  guaranteed  by  the 
guarantor  to  any  lesser  extent  tlian  the 
payments  on  any  purpose  investment 
financed  with  original  proceeds  of  any 
(jf  the  other  issues. 

(viii)  El ii^ibJe  purpose  investment.  The 
term  "eligible  purpose  investment" 
means,  with  respect  to  an  issue,  any 
purpose  investment  (or  portion  thereof] 
that  is  allocated  to  sale  pioceeds  of  the 
issue  (including  sale  proceeds  allocated 
to  the  refunding  portion  of  a  refunding 
issue)  if — 

[A]  Ihe  investment  is  an  obligation 
that  is  not  a  student  loan  or  for  the 
financing  of  an  owner-occupied 
residence;  and 

(B)  The  yield  on  the  investment  is  not 
reasonably  expected  to  be  materially 
hi«her  than  the  yield  on  the  issue 
(within  the  meaning  of  §  1.103- 
13(b)(-=51(i)(A))  but  determined— 


(;]  Without  regard  to  any  other 
purpose  investment  and  without  regard 
to  any  payment  for  a  guarantee  of  any 
other  purpose  investment;  and 

[2]  Except  as  otherwise  provided  in 
paragraph  (b)(12)(ix)(A)  of  this  section, 
by  taking  into  account  payments  for  the 
guarantee  of  the  purpose  investment  as 
interest  on  the  issue  and  as  interest  on 
the  purpose  investment  and  not  as 
administrative  costs  for  purposes  of 
§  1.103-13(c)(5). 

(ix)  Transition  rule.  The  requirements 
of  paragraph  (b)(12)(viii)(B)  of  this 
section  shall  be  treated  as  satisfied  with 
respect  to  a  nurpose  investment 
acquired  on  or  before  June  14, 1989,  if 
the  requirements  are  satisfied 
determined  by  taking  into  account — 

(A)  Payments  for  die  guarantee  of  the 
purpose  investment  as  administrative 
costs  for  purposes  of  §  1.103-13(c)(5) 
and  not  as  interest  on  the  issue;  and 

(B)  Any  amendment  to  the  terms  of 
the  purpose  investment  no  later  than  the 
first  date  after  June  14, 1989,  that  any 
amount  with  respect  to  the  issue  is  paid 
or  required  to  be  paid  to  the  United 
States  under  §  1.148-lT(b)(l). 

(13)  Special  rules  for  guarantee 
payments— [i]  Allocation  to  bonds— [A] 
Level  payments.  A  level  payment  for  a 
guarantee  shall  be  allocated  to  the  bond 
to  which  the  level  payment  properly 
relates. 

(B)  Nonlevcl payments.  Nonlevel 
payments  for  a  guarantee  shall  be 
allocated  to  bonds  in  a  manner  that 
properly  reflects  the  proportionate  credit 
risk  for  which  the  guarantor  is 
compensated.  In  the  case  of  identical 
bonds  (including  bonds  subject  to 
mandatory  early  redemption),  the 
proportionate  credit  risk  with  respect  to 
each  bond  is  the  same.  The 
proportionate  credit  risk  with  respect  to 
bonds  that  are  not  identical  shall  be 
determined  by  reference  to  the 
proportionate  interest  reduction 
resulting  from  the  guarantee 
(determined  on  a  present  value  basis 
and  with  adjustments,  if  necessary,  to 
take  into  account  any  level  payments): 
provided  that,  in  the  case  of  bonds  that 
are  not  readily  marketable  without  a 
guarantee  and  for  which  the 
proportionate  interest  reduction  cannot 
reasonably  be  estimated  in  such  a  way 
as  to  properly  reflect  the  proportionate 
credit  risk,  the  proportionate  credit  risk 
shall  be  determined  by  use  of  a 
reasonable  method  that  properly 
reflects  such  risk. 

(ii)  Special  rules  for  variable  yield 
bonds — (A)  Level  payments.  Level 
payments  allocated  to  a  variable  yield 
bond  shall  be  treated  as  paid  when  paid 
(but  not  earlier  than  when  actually  due). 
See  paragraph  (d)(4)  of  this  section 


(Examples  (4H11))-  For  purposes  of  this 
paragraph  (b)(13)(ii),  all  payments  for  a 
guarantee  allocated  to  a  bond  shall  bo 
treated  as  level  payments  if  all  such 
payments  are  paid  during  a  single  yield 
period,  the  bond  is  outstanding  only 
during  such  yield  period,  and  the  bond  is 
not  retired  before  the  final  maturity  date 
of  the  bond.  See  paragraph  (c)(7)  of  this 
section  (Example  (11)). 

(B)  Nonlevel  payments.  Nonlevel 
payments  allocated  to  a  variable  yield 
bond  shall  be  treated  as  paid  on  the  first 
day  of  each  bond  year.  The  amount 
treated  as  paid  on  the  first  day  of  each 
bond  year  (other  than  a  short  bond  year) 
shall  be  the  constant  payment  amount. 
The  amount  treated  as  paid  on  the  first 
day  of  each  short  bond  year  shall  be  the 
product  of  the  constant  payment 
amount,  and  the  fraction  of  a  full  year 
represented  by  the  short  bond  year.  See 
paragraph  (d)(4)  of  this  section 
(Examples  (4)-(ll)). 

(C)  Early  retirement.  If  a  variable 
yield  bond  is  retired  before  the  final 
maturity  date,  no  payment  for  a 
guarantee  shall  be  treated  as  paid  with 
respect  to  the  bond  after  the  retirement 
date,  and  the  amount  or  amounts  treated 
as  paid  on  any  day  during  the  1-year 
period  immediately  preceding  the 
retirement  date  (without  regard  to  this 
sentence)  shall  not  be  treated  as  paid  to 
the  extent  properly  allocable  to  the 
period  during  which  the  bond  is  retired. 
For  example,  the  constant  payment 
amount  treated  as  paid  on  the  first  day 
of  the  bond  year  during  which  the  bond 
is  retired  is  the  product  of  the  constant 
payment  amount  that  would  be  treated 
as  paid  if  the  bond  were  not  retired,  and 
the  fraction  representing  the  portion  of 
the  bond  year  during  which  the  bond  is 
not  retired.  See  paragraph  (d)(4)  of  this 
section  (Examples  (6)  and  (10)). 

(D)  Conversion  to  fixed  yield  bond.  If 
a  fixed  yield  bond  was  a  variable  yield 
bond,  amounts  paid  for  a  qualified 
guarantee  with  respect  to  the  variable 
yield  bond  shall  be  treated  as  paid  with 
respect  to  the  fixed  yield  bond  in  the 
manner  provided  in  this  paragraph 
(b)(13)(ii)  for  purposes  of  paragraphs  (c) 
and  (d)  of  this  section.  See  paragraph 
(d)(4)  of  this  section  (Examples  (9)-(ll)). 

(iii)  Definitions  and  special  rules.  For 
purposes  of  this  paragraph  |b)(13)— 

(A)  Level  payment.  A  payment  for  a 
qualified  guarantee  of  a  bond  is  a  level 
payment  if — 

(7)  The  payment  is  one  of  a  series  of 
payments  with  respect  to  the  bond: 

[2]  Each  payment  in  the  series  is  the 
same  percentage  of  the  outstanding 
amount  of  the  bond  plus  accrued 
interest  for  a  period  of  no  longer  than 
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one  year,  delemimed  as  of  the  date  the 
payment  is  calculated. 

[3]  Each  payment  in  the  senes  is  due 
no  earlier  than  one  year  before  and  no 
later  than  one  year  after  the  date  the 
payment  is  calculated,  and 

(4]  The  series  of  payments  are  due  at 
periodic  intervals  (properly  ad)u3ted  to 
take  into  account  any  short  interval)  and 
at  least  one  payment  is  due  each  bond 
year  while  ihe  guarantee  of  the  bond  is 
in  pffect. 

The  accrued  interest  reftirred  to  in 
paragraph  (bill3KiiiKAlU'l  may  be 
based  on  a  hypothetical  interest  rate 
(but  not  at  a  rate  above  a  reasonable 
maximum  rate)  if  the  method  of 
calculating  such  interest  does  not  varv 
and  IS  not  designed  to  front-load  or 
back-load  payments  See  paragraph 
(d)|4)  of  this  section  (Examples  (4)  and 

(-))• 

(B)  Sonlevel  payment.  Any  payment 

for  a  qualified  guarantee  of  a  bond  that 
IS  not  a  level  payment  is  a  nonievel 
payment. 

(C)  Constant  payment  cmoum.  The 
constant  payment  amount,  with  respect 
to  a  variable  yield  bond,  is  equal  to  the 
present  value  of  all  the  nunlevel 
payments  for  a  qualified  guarantee 
allocated  to  the  bond,  divided  by  the 
present  value  of  all  the  nominal  amounts 
paid  on  the  first  day  of  each  bond  year 
while  the  guarantee  of  the  bond  is  in 
effect  (without  regard  to  any  retirement 
of  the  bond  before  the  final  maturity 
date).  The  nominal  amount  paid  on  the 
first  day  of  each  bond  year  (other  than  a 
short  bond  year)  is  $1.  The  nominal 
amount  paid  on  the  first  day  of  a  short 
bond  year  is  iTie  product  of  Si.  and  the 
fraction  of  a  full  year  represented  by  the 
short  bond  ^ear.  Present  value  is 
computed  as  of  the  first  day  the 
guarantee  is  in  effect  by  using  as  the 
discount  rate  the  compos. !e  yield  on  aii 
the  variable  yield  bonds  to  which  the 
nonlevei  payments  relate  (determined 
with  regard  to  level  payments  but 
without  resri'd  to  any  nor^level  payment 
and  by  applv'ng  rules  similar  to  the 
rules  in  par:igr  iph  [d]  of  this  section] 
during  the  period  beginning  on  the  first 
day  the  guarHntee  is  in  effect  and  ending 
on  the  last  day  of  the  first  yield  period 
that  is  at  least  one  full  year  during 
which  the  guarantee  is  in  effect  (not 
takmg  into  account  any  period  after 
wh.ch  the  guarantee  is  no  longer  in 
effect).  For  purposes  of  the  preceding 
sentence,  the  yield  period  for  a  fixed 
yield  issue  shall  be  the  period 
determined  under  paraxrapn  (bM2)(iiMA) 
of  this  section.  S«"e  paragraph  (d)(4)  of 
th:.'^  section  (Examples  f41-in)). 

(D)  Bond  year.  The  first  bond  year 
shall  be  treated  as  beginning  on  the  first 
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day  the  guarantee  of  the  bond  is  m 
effect,  and  the  last  bond  year  shall  be 
treated  as  ending  on  the  last  day  the 
guarantee  of  the  bond  is  in  effect 
I  without  regard  to  any  retirement  of  the 
bond  before  the  final  matunty  date). 
.*\ny  bond  year  that  is  less  than  12  full 
months  is  a  short  bond  year, 

'E)  A^inre'^at.'on  ruie  All  giiarantees 
with  respect  to  variable  yield  bonds  that 
are  part  of  the  same  issue  and  are 
entered  into  with  the  same  guarantor  (or 
a  related  person  within  the  meaning  of 
section  144(a)( 3)1  on  or  before  the  first 
computation  date  shall  be  treated  as  one 
guarantee  The  preceding  sentence  shall 
not  apply  to  guarantees  that  are  not  in 
effect  and  are  not  entered  into  within 
one  year  of  each  other 

(14)  CATtain  herifun^  transactions. 
(Reserved! 

(c)  Computation  of  yi^ld  on  fi.xed 
yield  issue — (1 )  Genemf  rule.  The  yield 
on  a  fixed  yield  issue  as  of  any 
computation  date  is  the  discount  rate 
that  produces  the  "iiime  present  value 
when  used  in  computing — 

(i)  Issue povments  The  present  value 
of  all  the  issue  payments  paid  and  to  be 
paid  in  connection  with  the  bonds  that 
are  part  of  the  issue-  and 

(ii)  /ssue  prices  The  present  value  of 
all  the  issue  pnces  of  the  bonds  that  are 
part  of  the  issue. 

Present  value  is  computed  as  of  the  date 
of  issue  of  the  fixed  yield  issue.  See 
§  M48-aT(b)(5)  for  formula  for 
cieternaining  present  value.  See 
parauraph  (i.U2]  of  this  section  for 
de'ermination  of  issue  payments  paid. 
See  paragraph  (c)131  of  this  section  for 
determination  of  issue  payments  to  be 
paid.  See  paragraph  (ci(4)  of  this  section 
for  special  rule  for  small  issues.  See 
paragraph  (c)(5)  of  this  section  for 
transition  rule  for  fixed  yield  issues.  See 
paragraph  (c)(6)  of  this  section  for 
special  rules  for  transitioned  variable 
yield  bonds.  See  paragraph  (b)  of  this 
section  for  definitions  and  special  rules. 

(2)  Determination  of  issue  payments 
paid.  For  purpofies  of  this  paragraph  (c), 
the  issue  payments  paid  as  of  any 
computittion  date  in  connection  with  the 
fixed  yield  bonds  that  are  part  of  a  fixed 
yield  issue  are — 

(i)  Principal  and  interest.  Any 
amounts  paid  on  or  before  the 
computation  date  to  discharge  principal 
or  interest  on  the  bonds  (not  including 
the  retirement  price  or  any  amount 
taken  into  account  in  computing  the 
early  retirement  value  of  a  bond  on  the 
retirement  date): 

(ii)  Qualified  guarantee.  Any  amounts 
paid  on  or  before  the  computation  date 
for  a  qualified  guarantee  with  respect  to 
the  bonds  (not  including  any  amount 


taken  into  account  in  computing  the 
early  retirement  value  of  the  bond  on 
the  retirement  date); 

(lii)  Early  retirement  value.  If  any 
bond  is  retired  before  the  final  maturity 
date  and  on  or  before  the  computation 
date,  an  amount  equal  to  the  early 
retirement  value  of  the  bond  on  the 
retirement  date;  and 

(iv)  Retirement  price.  If  any  bond  is 
retired  on  the  final  maturity  date  and  on 
or  before  the  computation  date,  an 
amount  equal  to  the  retirement  pnce  of 
the  bond. 

(3)  Determination  of  issue  payments 
to  be  paid.  For  purposes  of  this 
paragraph  (c),  the  issue  payments  to  be 
paid  as  of  any  installment  computation 
date  in  connection  with  the  bonds  that 
are  part  of  a  fixed  yield  issue  shall  be 
determined — 

(i)  Scheduled  early  retirements.  By 
assuming  that  bonds  are  retired  on  the 
scheduled  early  retirement  date  if — 

(A)  Bonds  are  subject  to  mandatory- 
early  redemption  or  are  to  be  retired 
before  the  final  maturity  date  pursuant 
to  a  binding  obligation  that  exists  on  the 
computation  date;  or 

(B)  Bonds  are  to  be  retired  before  the 
final  maturity  date  with  proceeds  of  a 
refunding  issue  issued  on  or  before  the 
computation  date. 

(ii)  Optional  retirements.  Except  as 
otherwise  provided  in  paragraph  (c)(3)(i) 
of  this  section,  by  assuming  that  bonds 
are  retired  on  the  final  maturity  date  for 
the  stated  retirement  price  on  such  date. 

(4)  Special  rule  for  small  issues — (i)  In 
general.  Unless  the  issuer  otherwise 
elects,  the  yield  on  an  eligible  small 
issue  shall  be  the  yield  on  the  issue 
determined  by  treating  the  date  of  issue 
as  the  only  computation  date  if — 

(A)  The  issue  is  a  fixed  yield  issue 
(without  regard  to  paragraphs  (b)(l)(iil 
and  (b)(3)(ii)  of  this  section); 

(B)  As  of  the  date  of  issue,  it  is 
reasonably  expected  that  no  bond  that 
is  part  of  the  issue  would  be  an 
arbitrage  bond  (as  defined  in  section 
148(a),  but  without  regard  to  section 
148(d)(3))  if  all  the  proceeds  of  the  issue 
(exclusive  of  amounts  reasonably  set 
aside  to  pay  any  amount  required  to  be 
paid  with  respect  to  the  issue  under 

§  1.148-lTlb)(l)(i))  to  be  used  to  acquire 
investments  (other  than  purpose 
investments)  were  used  to  acquiie 
higher  yielding  investments  (as  defined 
in  section  148(b)(1)); 

(C)  ,'\t  least  75  percent  nf  the  net  sale 
proceeds  are  allocated  to  expenditures 
(other  than  expenditures  for  the 
payment  of  the  pnncipai  or  interest  on 
or  the  retirement  price  of  any  bond)  no 
later  than  the  date  that  is  3  years  after 


the  date  of  issue  (and  no  later  than  the 
final  computation  date):  and 

(D)  N'o  hedging  transaction  to  which 
paragraph  (b|(14)  of  this  section  applies 
is  entered  into  with  respect  to  the  issue 
which  would  increase  the  rebatable 
arbitrage  if  taken  into  account  in 
computing  the  yield  on  the  issue. 
See  paragraph  (c)(7)  of  this  section 
(Examples  (3).  (6).  (8).  and  (10)).  See 
§  M48-8T(d)(6)  for  expenditure  of  net 
sale  proceeds. 

(ii)  Elifitble  small  issue — (A)  In 
general.  For  purposes  of  paragraph 
(c)(4)(i)  of  this  section,  an  issue  is  an 
eligible  small  issue  if  the  aggregate  issue 
price  of  the  bonds  issued  as  part  of  the 
issue  does  not  exceed  S5  million. 

(B)  Certain  governmental  issues. 
Paragraph  (c)(4)(ii)(A)  of  this  section 
shall  be  applied  by  substituting  "$10 
million"  for  "S5  million"  if — 

(;]  No  bond  issued  as  part  of  the  issue 
is  a  private  activity  bond;  and 

(2)  The  aggregate  issue  price  of  all 
tax-exempt  bonds  (other  than  private 
activity  bonds)  issued  by  the  issuer 
during  the  calendar  year  in  which  the 
issue  is  issued  and  during  the 
immediately  preceding  calendar  year 
does  not  exceed  $30  million. 
For  purposes  of  paragraph 
(c)(4)(ii){B)(2).  an  issuer  and  all  entities 
that  issue  bonds  on  behalf  of  the  issuer 
shall  be  treated  as  one  issuer. 

(5)  Transition  rule  for  fixed  yield 
issues.  Unless  the  issuer  otherwise 
elects,  the  yield  on  an  issue  shall  be  the 
yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 
computation  date  if — 

(i)  The  issue  is  a  fixed  yield  issue 
(without  regard  to  paragraphs  (b)(l)(ii) 
and  {b)(3](ii)  of  this  section): 

(ii)  The  issue  is  sold  on  or  before  May 
15.  1989.  and  issued  on  or  before  June  14, 
1989; 

(iii)  At  least  25  percent  of  the  net  sale 
proceeds  are  allocated  to  expenditures 
(other  than  expenditures  for  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond)  no 
later  than  the  date  that  is  3  years  after 
the  date  of  issue  (and  no  later  than  the 
fin;il  computation  date);  and 

(iv)  No  hedging  transaction  to  which 
p.iragraph  (b)(14)  of  this  section  applies 
is  entered  into  with  respect  to  the  issue 
which  would  increase  the  rebatable 
arbitrage  if  taken  into  account  in 
computing  the  yield  on  the  issue. 
See  paragraph  (t)(7)  of  this  section 
(Examples  (3),  (6),  (8),  and  (10)).  See 
§  1.148-8T(d)(6)  for  expenditure  of  net 
sale  proceeds. 

(6)  Special  rules  for  transitioned 
variable  yield  bonds.  For  purposes  of 
this  paragraph  (c) — 


(i)  Issue  payments  paid.  The 
provisions  of  paragraph  (d)(2)  of  this 
section  shall  apply  in  determining  the 
issue  payments  paid  as  of  any 
computation  date  in  connection  with  the 
variable  yield  bonds  that  are  part  of  a 
fixed  yield  issue.  For  purposes  of 
applying  such  provisions,  the  yield 
period  for  the  issue  shall  begin  on  the 
date  of  issue  and  end  on  the  final 
computation  date. 

(ii)  Issue  payments  to  be  paid.  The 
issue  payments  to  be  paid  as  of  any 
installment  computation  date  in 
connection  with  the  variable  yield 
bonds  that  are  part  of  a  fixed  yield  issue 
shall  be  determined  by  assuming  that 
market  interest  rates  in  effect  on  the 
compulation  date  do  not  later  change, 
and  that  no  discretionary  action  is  taken 
after  the  computation  date  to  affect  the 
interest  rate  on  (or  any  other  term  of) 
the  bonds. 

(iii)  Tender  bond  remarketing.  The 
provisions  of  paragraph  (d)(2)(ii)(A)  of 
this  section  shall  apply  in  determining 
the  issue  price  to  be  taken  into  account 
under  paragraph  (c)(l)(ii)  of  this  section 
when  a  fender  bond  is  remarketed. 
See  paragraph  (c)(7)  of  this  section 
(Example  (11)). 

(7)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c): 

Example  (}).  (i)  On  March  1. 1988.  City  A 
issues  an  issue  consisting  of  identical  fixed 
yield  bonds.  The  final  matunty  date  of  each 
bond  is  July  1. 1998.  Interest  is  payable  on 
July  1  of  each  year  at  a  rate  of  10  percent  per 
annum  on  the  outstanding  pnncipai  amount. 
The  aggregate  principal  amount  of  the  bonds 
is  $20  million.  The  aggregate  issue  price  of  the 
bonds  (delerinined  under  §  1.148-8T(c)}  is 
$21,333,333.33  (including  $1,333,333.33  for 
accrued  interest  from  July  1, 1987  to  March  1, 
1988).  The  bonds  are  subject  to  optional 
redemption  on  July  1. 1994  at  103  percent  of 
par  plus  accrued  interest,  and  on  July  1  of  any 
year  thereafter  at  par  plus  accrued  interest. 
The  issuer  elected  under  paragraph  (c)(5)  of 
this  section  not  to  apply  the  tr.in.sition  rule  for 
fixed  yield  issues. 

(ii)  All  the  bunds  are  outstanding  on  the 
first  installment  compulation  date  (7/01/92). 
The  yield  on  the  Issue  as  of  the  first 
installment  computation  dale  is  9.983  percent 
per  annum  compounded  annually,  computed 
as  follows: 


Date 

issue 
paymenis 

PV 

(9  9830505029 
perceni) 

7/01/88 

S2.000.000  00 
2.000.000.00 
2.000.000  00 
2.000.000.00 
2,000.000  00 
2.000.000.00 
2.000.000.00 
2,000.000.00 
2,000.000.00 

S1  937  558  13 

7/01/89 

1  761  687  94 

7/01/90 

1  601  781  30 

7/01/91 

1  456  389  23 

7/01/92 

7/01/93 

7/01/94 

7/01/95 „. 

1.324,194  25 

1.203.998.47 

1.094.712.75 

995  346  78 

7/01/96 

905.000.15 

Date 

Issue 
payments 

PV 

(9  9830505029 

pefceni) 

7/01/97 

2.000.000  00 
22,000.000  00 

822  854  20 

8.229  810  13 

7/01/98 

PV  Issue 
Prices  (3/ 
01/88, 

S21.333  333  33 

See  paragraph  (c)(2)(l).  (c)(2Hiv),  and  (c)(3)(h) 
of  this  section.  The  bonds  are  not  yield-io- 
call  bonds  because  the  yield-to-maturliy  on 
the  bonds  (9.983%.  the  same  as  the  yield  on 
the  issue  to  maturity  computed  above)  is  not 
more  than  one-fourth  of  one  percent  highi-r 
than  the  lowest  yield  on  the  bonds  (  9.979  . 
the  same  as  the  yield  on  the  Issue  to  the  first 
par  call  date  computed  in  subdivision  (Hi) 
below).  See  paragraph  (b)(4)(il|(A).  (b)(5)|ii). 
and  (b)(5)(lli)  of  this  section. 

(iii)  All  the  bonds  are  redeemed  on  July  1. 
1995  at  par  plus  accrued  Interest  (S22  million! 
The  aggregate  issue  payment  taken  into 
account  as  of  July  1. 1995  is  the  agKregiile 
early  retirement  value  of  the  bonds  on  Jiily  1 
1995.  See  paragraph  (c)(2)(iii)  of  this  section. 
Since  the  yield-to-malurity  on  the  bonds  is 
higher  than  the  lowest  yield,  the  aggri'g.ile 
early  retirement  value  of  the  bonds  is  the 
lesser  of  the  aggregate  present  value  of  the 
bonds  on  July  1. 1995.  and  the  lowest 
aggregate  stated  retirement  price  of  the  bonds 
at  any  lime  during  the  period  beginning  July 
1. 1994  and  ending  September  29.  1995  (par 
plus  accrued  Interest).  See  paragraph  (liH7)(i| 
of  this  section.  The  aggregate  present  value  of 
the  bonds  on  July  1. 1995  determined  by  using 
the  exact  method  Is  $22,008,457.83.  compulcj 
as  follows: 


Date 


7.'01/95.. 
7/01/96.. 
7/01/97.. 
7/01/98.. 


PV-(7/01/95)., 


Payments 


S2.000.000  00 
2.000.000  00 
2.000.000  00 

22.000.000  00 


PV  (9  983 
perceni) 


S2  000.000  00 
1  818  462  85 
1.653  403  57 

16.536.591  40 


22  008  457  83 


See  paragraph  (b)(8)(i)  of  this  section.  The 
aggnjgale  present  value  of  the  bonds 
determined  by  using  the  approximate  method 
is  par  plus  accrued  interest  (S22  million  1. 
which  Is  lower.  See  paragraph  (b)(8!(iii)  of 
this  section.  Since  the  lowest  aggregate 
slated  retirement  price  of  the  bonds  during 
the  relevant  period  (S22  million)  is  lowii  ili.in 
the  aggregate  present  value  of  the  bontis  un 
July  1. 1995  ($22,008,457.83).  the  aggregiile 
Issue  payment  taken  into  account  on  |uly  1. 
1995  Is  S22  million.  See  par.igraphs  (b)(7)(i| 
and  (c)(2)(lii)  of  this  section.  The  >  ield  on  the 
issue  as  of  the  final  compulation  dale  (7/01/ 
95)  Is  9.979  percent  per  ann  m  compmrndiil 
annually,  computed  as  follows: 


Dale 


7/01/88.. 
7/01/89.. 
7/01/90. 


Issue 
paynr)enis 


S2.000.000  00 
2.000.000  00 
2.000,000  00 


PV 

|9  978891 72.>2 

pefcent) 


$1,937.582  56 
1,761  776  ^ij 
1601.922  64 


2«n6 
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Rp^ulations 


issue 
payments 


PV 
(9  9 "8891 7222 


7  01 '91     

2.000,000  X 
2.000,000  TO 

2  OOO  0O'~  X 
2,0OC  >10  X 

22,000  yyj  >'j  , 

1  456,572  81 

7/01 '92   

7I0US3       

1  324,411  2% 
'  204  241  3! 

7/01 '94         

'  yil  974  95 

7/01/95      

10,95'.851.06 

P>y  Issue 
Prices  (3/ 
01 /8«) 

.    ..._ 

21  Ja3  iX>  a» 

S.'f  pjrigraphs  IcH^Ui!  anJ  i<  )\Z',{i'>t  -li  'bii 
set'.;on, 

fy  ample  12]  The  facts  ^re  '.he  sdmt!  as  in 
F.xample  (1).  except  that  ail  the  bonds  ^re 
reMrcd  on  September  15.  1<»1.  for  S1",,5 
milhoru  Since  the  bonds  are  nor  subiuct  to 
redemption  at  any  time  during  the  pfrvxi 
bejiinnmg  September  15,  19W.  and  eiidina 
December  14,  1991,  the  aggrt'a>ite  early 
rr'irement  value  of  the  bonds  on  S<'pf"mber 
1j.  IWl,  is  rhe  dj?gn;?ate  present  v;iitif  oi  the 
bonds  on  that  date.  See  p.iragraph  ;^T|fl(il  <>{ 
this  sedion-  The  agsn?gatn  prpvnt  •..i'',.t'  of 
the  bofld*  on  S««pferrber  l-V  lt«1,  dceTunt-d 
by  using  the  ex.icl  method  's  $2f1  41 1  <»t;  28, 
ciimptifed  as  follows- 


Date 


Payments 


PV  '9  ,?«3  ?ofce<^) 


7/0\/92,„. 

S2.3O0,0OC  00 

S-  d;4  J8;  70 

7/0t'93.- 

2  OOO,  000  v.. 

•i  t«6,062  12 

7/01/94     . 

2  000  OOC  X 

■  50,3  020  67 

7/01/96  ,, 

2  000  000  00 

•  .)«  8'0  57 

7/01/96  ..  . 

2.000  000  00 

•  y>-'  350  92 

7/aV97   ., 

2  OOOOOO  X 

1  -5231529 

7/01/98-.-. 

22.000.000  OO 

11  5^4.334  01 

PV  (9/ 
15/ 
911 


20.411  935  28 


St,'f  p.irigraph  i';|iriil;;  of  ';::s  ^ec!;->n.  The 
ii«grpyale  prewnt  value  of  the  bonds 
dvtermined  by  uaing  the  approximate  method 
15  pur  plus  acr:rui>d  interest  (320.411.111.11). 
which  is  lower  See  par;iar:iph  (b)(8J(iii)  of 
this  section.  The  >  leid  on  the  issue  as  of  the 
final  cumputHtujn  dale  (9/15/911  is  9-983 
percent  per  annum  compounded  annually, 
computed  as  follows; 


DT'i 


isiu*?  pay<Tients 


PV  (9  9eav05266 
p«fC8nl) 


7/01/88     . 
7/01/89  ,  .- 
7/01/90   , 
7/01/91 
9/15/91 

PV  isstje 

(3/ 
01/ 

8«)    ._ 


$2,000  000  00 
2  000.000  00 
2.000,000  00 

2.000.00000 
20  4M,336  2S 


5,  :jT'  =S7  ^a, 
!  75'  686  66 
'  601  779  26 
l,45e  J86  5d 

14,575.923.05 


21  3  to  3^3  33 


S«  !■  p.iragraph  (cH2)(i)  and  (c)(2)(iii)  of  this 

bfi  lion, 

t'>  nmpie  tJl  1  ht  facts  are  the  same  as  in 
Kxamplus  (1!  and  [2!.  cxcepf  that  the 
iransilion  rule  for  fixed  yield  issues  applies. 
The  yield  on  the  issue  for  purposes  ut 
cuinputins  the  relwtable  arbitrage  as  0;  each 


computation  date  i»  the  yield  on  the  issue 
dclermmed  tiy  treating  the  date  of  i.ssiie  as 
the  or»ly  co«npuli*lion  d.iti-  See  p.iragraph 
(c)(5)  of  this  st^^lion.  This  yield  iS.iWa'b)  is  the 
same  as  tht;  yield  ujniptiifd  •*»  of  the  first 
insM;irr>ent  co<t»{miI.iIumi  \\n\tt  in  Flxample 
i )  ii  I  .  i\  ''1-1  J  '  t.'ie  bonds  were  ouls'anding. 

£\(/'<.irf,  J;  ,1)  On  lulv  1,  1968.  City  A 
issues  an  is.sue  consisiir»g  of  two  fixed  yield 
bonds.  The  final  maturity  dates  of  the  bonds 
are  July  1,  2003  (the  "2003  bond")  and  (uly  1. 
2008  (the  "ZOOe  bond").  Interest  on  the  2003 
bond  is  payable  on  fuly  1  of  each  year  at  a 
rate  of  8  percent  per  annum  on  rhe 
outstanding  pfinripa!  amount.  The  pnncipal 
amoun'  of  th*»  2003  bond  '^  SlO  million  The 
issue  pnre  o'  ;)»■  200.'*  borij  >s  Sll  million 
hiu.ii.dins  Si  r-iU'on  issuv  premium  i  The 
2003  bond    ,-  sutiii'Ct  'o  opimnal  redemption 
on  or  after  tulv  1,  19«J.  at  par  (SlO  million) 
plus  accrued  interest.  Interest  on  the  2(1)8 
tjoiid  18  payabie  on  |iily  I  of  each  year  at  a 
rue  of  10  percent  per  annum  on  the 
ouSi  indin>>  pnH'Opdl  .iPiounl  The  principal 
.mtiinl  and  iiviine  price  of  'he  201  )b  bond  arc 
no  rniiiion,  Tlie  200»  txmd  ii*  *ub|ei.i  to 
optional  redempliun  on  or  after  [uly  1.  199ft. 
at  IIXJ  percent  of  par  1S1I),3  million)  plus 
accrued  interest.  The  issuer  elected  under 
paragraph  (ci(5)  of  this  section  not  to  apply 
the  transition  rule  for  fixed  yield  issues. 

(ii)  The  2003  Iwnd  is  ■»  vietd  to-'ali  bond. 
because  the  yield-to-m   ■  .    •>   h^w-)  is 
more  than  ime-fi»urth  of  <inf  perrent  higher 
than  the  lowest  yield  (6.t>02'^.)-  S«^'  paragraph 
(b)(4)lii)(A)  of  this  section.  The  yield-to- 
maturity  and  lowest  yield  are  computed  as 
follows: 


Date 

PV  (6  9083976673 
percent) 

7/01/89 

5H00  oof}  .00 

$•48,304  17 

7/01 /«0 

900  000  00 

599  948  92 

7/01/91 

900,000  00 

654  718  37 

7/01/92 

aoo.oocoo 

612,41061 

7/01/93 

900  00:  00 

5^2,83677 

7/01/94..... 

(WO.OOCOO 

535.820,18 

7/01/95.-... 
7/01/96 

800.000.00 

5C  1,1 95, 59 

800.000.00 

468,808  44 

7/01/97 J 

800,000.00 

438  514  14 

7/01/98 

800,000.00 

4!0  177  45 

7/01/99...- 

800.000  00 

383,671  87 

7/01/00..-.. 

800.000  00 

356  879  08 

7/01/01 

800.000.00 

3.35.668  39 

7/01/02...-J 

800.000.00 

313996  28 

7/01 /03._... 

io.8oc.aoo  00 

3.965.029,74 

Issue 

price.... 

11.000,000  00 

Date 

Payments 

PV  (6.6022869808 
percent) 

7/01/89 

S800.000.00 

$750,452  94 

7/01/90 

800JOOODO 

703,974.52 

7/01/91 

800.000.00 

660,374.69 

7/01/92 

800.000.00 

619,475  16 

7/01/93 

800.000-00 

581,108  70 

7/01/94 

800.000^)0 

545,118  42 

7/01/95....- 

800.000.00 

511,357  15 

7/01/96 ., 

800.000.00 

479  68685 

7/01/97 J 

800.000.00 

449,97801 

7/01/98.-.- 

10.800^)00.00 

5.698,473.55 

Date 


Payments 


PV  (6  6022869808 
petcent) 


Issue 
pnce,..J 


1 1  om  000  00 


See  paragraph  (b)(5|(ii)  and  {b)(5)(iii)  of  this 
section.  The  2003  bond  is  fronted  as  if  the 
lowest  yield  date  (7/01/98)  were  the  final 
matunly  date,  the  stated  retirement  price  on 
such  dale  (510.8  million)  were  the  stated 
retirement  price  on  the  final  maturity  date, 
and  the  yiuld-lo-maturity  were  the  lowest 
yield  (6,602%).  See  paragraph  (bl(41(i)  of  this 
section 

(lii)  Both  bonds  are  outstanding  on  the  first 
installment  compulation  date  (7/01  'tf)  The 
yield  on  the  issue  as  of  the  first  insi.rllnient 
computation  date  is  8.554  percent  per  annum 
compounded  annually,  computed  as  fellows; 


Date 

Issue  payments 

PV  (8  5542432566 

percent) 

! 
7 '01/89 

$1,800,000  00 

$1,658.157  20 

7/01/90 

1 .800.000.00 

1.527,491  83 

7/01/91  ,,,  , 

1  800  000  00 

1.407  123  10 

7/01/92     ,j 

1,800,000  00 

1,296,239  61 

7/01/93    ,-..) 

1,800.000.00 

1,194,09391 

7/01/94   ..  , 

1.800  000  00 

1.099.997  45 

7 '01/95     ,- 

1.800.000.00 

1.013,315.94 

7/01/96  .  ,. 

1,800,000  00 

933,465  07 

7/01/97 ' 

1,900,000  00 

859,90657 

7/01/')8     ,. 

11.800.000  00 

5.192  947  90 

7/01/99 

1.000,000.00 

405.401  32 

7/01/00   -, 

1.000.000  00 

373.455  06 

7/01/01 

1,000.000  00 

344  02622 

7/01 /02      .. 

1  000,00000 

316  916  42 

7/01/03 

1.000,000  00 

291,942  91 

7/01/04 

1.000,000.00 

268.937  36 

7/01/05 

1,000,000,00 

247.744  68 

7/01/06       , 

1,000.000  00 

228,222,01 

7/01/07 

1000,000  00 

210  237  76 

7/01/08 

11.000.000  00 

2.130.377.67 

PV  issue 

pnces 

(7/ 

01/ 

88)  

21,00000000 

See  parrigraphs  fb)(4)(i),  fc)(2)(i),  (c)f2)(iv), 
and  (c)!:i!(ii)  of  this  section, 

(iv)  The  2003  yicld-lo-call  bond  is  retired  on 
July  1,  1994.  The  present  value  of  the  2003 
yieldto-rall  bond  on  |uly  1.  1994,  lu 
511.277,818.06.  computed  as  follows: 


Date       i 

Payments 

PV  (6  602  percent) 

t 
7/01/94 

S800.000  00 

$800  000  00 

7/01/95 J 

800,000  00 

750,454  96 

7/01/96 

800.000.00 

703,978,31 

7/01/97 

800,000  00 

660,380  03 

7/01/96 

10,800,000  00 

8.36.-',004  77 

PV  (7/ 

01/ 

94).,. 


11.277.818.08 


See  p.iragraph  (b)(4||i)  and  (b)(8)(i)  of  this 
section    The  20<18  bond  is  redeemed  on  July  1. 
1998  for  103  percent  of  par  plus  accrued 
interest  (511.3  million).  The  present  value  of 
the  2008  bond  on  luly  1.  19<18  is  par  plus 
accrued  interest  (Sll  million).  See  paragraph 


(b)(8)  of  this  section.  In  the  case  of  both 
bonds,  the  yield-to-matunty  is  not  higher  than 
the  lowest  yield  (and  the  present  value  is  not 
higher  than  the  staled  retirement  price). 
Ac(;ordingly,  the  early  retirement  value  of 
each  bond  is  the  present  v.iiue  See 
paragraph  (b||7iii)  of  this  section.  The  yield 
on  the  issue  as  of  the  final  computation  date 
(7/01/98)  Is  8.542  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date 

Issue  payments 

PV  (8  5424831007 
percent) 

7/01/89 

$1,800  000  00 

$1658.336  85 

Date 

tssue  payments 

1 — 

PV  (8.5424631007 
percerit) 

7/01/96 

7/01/96 

7/01/97 

7/01/96 

1.000,000,00 

1.000.000.00 

1,000,000  00 

1 1 .000,000.00 

563.380  40 

519.041.38 

478,19191 

4,646,131  10 

PV  issue 
prices 
(7/ 
01/ 
88) „ 

21,000,000  00 

7/01/90.. 
7/01/91,, 
7/01/92.. 
7/01/93., 
7/01/94,. 


1,800,000  00 
1.800,000  00 
1,800,000  00 
1,800,000  00 

12,2^7  8'808 


1,527,622  85 
1,40/560  52 
1.296,801  47 
1.194,740.93 
7.507,972,59 


See  paragraph  (c)(2)(i)  and  (c)(2){iii)  of  this 
section. 

Example  (5).  The  facts  are  the  same  as  in 
Example  (4),  except  that  the  2003  bond  is 
retired  on  July  1,  2000,  and  the  2006  bond  is 


retired  on  luly  1,  2001,  Since  the  2003  bond  is 
outstanding  after  the  lowest  yield  dale  (7/01/ 
98).  the  2003  bond  is  treated  as  if  it  were 
retired  for  $10.8  million  (the  stated  retirement 
price  on  such  date)  and  reissued  on  the  same 
date  (as  part  of  the  same  issue)  for  SlO 
million  (the  stated  retirement  price  less  the 
interest  payable  on  such  date).  See  paragraph 
(b)(4)(i)  of  this  section.  The  early  retirement 
value  of  each  bond  is  the  present  value.  See 
paragraph  (b)(7)(i)  of  this  section.  The  present 
value  of  the  reissued  2003  bond  on  July  1, 
2000  IS  $10.8  million.  See  paragraph  (b)(8)(i) 
of  this  section.  The  present  value  of  the  2008 
bond  on  July  1.  2001  is  $11  million.  See 
paragraph  (b)(8)  of  this  section.  The  yield  on 
the  issue  as  of  the  final  computation  date  (7/ 
01/01)  is  8.363  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date 


7/01/89.. 
7/01/90.. 
7/01/91.. 
7/01/92.. 
7/01/93., 
7/01/94.. 
7/01/95.. 
7/01/96.. 
7/01/97.. 
7/01/96.. 
7/01/98.. 
7/01/99.. 
7/01/00.. 
7/01/01.. 


PV  issue  prices  (7/01  /88) . 


Issue  payments 


S1 
1 
1 
1 
1 
1 
1 
1 
1, 

11, 
(10, 

1, 
11. 
11, 


,800,000  00 
800,000,00 
,800.000.00 
.800.000.00 
.800,000.00 
.800,000  00 
800.00000 
.600.00000 
.800.000  00 
,800.000  00 
000.00000) 
800,000.00 
800.000.00 
000.00000 


PV  (8  3629495686 
percerrt) 


SI  .661, 064  35 

1.532.889  57 

1,414388.27 

1J06.416.91 

1.204.670,89 

1,111.699  98 

1,025.904  14 

946.729  62 

873.666  42 

5,285.350  95 

(4,479,110  97) 

744,01812 

4.501,032  97 

3.872.059  79 


21.000.00000 


See  paragraphs  (b)f4)(i),  (c)(2)(i),  and 
(c)(2)(iii)  of  this  section.  In  the  above 
computation,  the  $10  million  issue  price  of  the 
2003  bond  on  July  1. 1998  is  taken  into 
account  as  a  negative  issue  payment  on  that 
date.  The  result  would  be  the  same  if  the 
negative  issue  payment  were  not  taken  into 
account,  and  the  present  value  of  the  issue 
prices  on  [uly  1, 1988  included  the  present 
value  of  the  $10  million  issue  price  of  the  2003 
bond.  The  result  also  would  be  the  same  if 
neither  the  retirement  nor  the  reissuance  of 
the  2003  bond  on  July  1,  1998  was  taken  into 
account. 

Example  (6).  The  facts  are  the  same  as  in 
fXamples  (4)  and  (5),  except  that  the 
transition  rule  for  fixed  yield  issues  applies, 
rhe  yield  on  the  issue  for  purposes  of 
cuniputing  the  rcbatable  arbitrage  as  of  each 
computation  date  is  the  yield  on  the  issue 
determined  by  treating  the  date  of  issue  as 
the  only  computation  date.  See  paragraph 
(r)(5)  of  this  section  This  yield  (8.554''*.)  is  the 
same  as  the  yield  computed  as  of  the  first 
installment  computation  date  in  Example 
(4)(iii)  when  all  the  bonds  were  outstanding. 

Example  (7/.  (i)  On  July  1.  1988.  City  B 
issues  an  issue  consisting  of  five  fixed  yield 
bonds.  The  final  maturity  date  of  each  bond 
is  July  1. 1998.  Interest  on  the  bonds  is 
payable  on  July  1  of  each  year  at  a  rate  of  7 
percent  per  annum  on  the  outstanding 
principal  amount.  The  principal  amount  of 
each  bond  is  $5  million.  The  issue  price  of 
each  liond  is  99.5  percent  of  par  (S4.975 


million).  The  bonds  are  subject  to  mandatory 
sinking  fund  redemption  on  July  1  of  each 
year  beginning  July  1. 1994.  On  each  sinking 
fund  redemption  date,  one  of  the  bonds  is 
chosen  by  lottery  and  is  required  to  be 
redeemed  at  par  plus  accrued  interest  (S5.35 
million).  The  issuer  elected  under  paragraph 
(c)(5)  of  this  section  not  to  apply  the 
transition  rule  for  fixed  yield  issues. 

|ii)  All  the  bonds  are  outstanding  on  the 
first  installment  computation  date  (7/01/93). 
The  bonds  are  assumed  to  be  retired  on  each 
scheduled  mandatory  early  redemption  date 
for  purposes  of  determining  the  issue 
payments  to  be  paid  after  the  first  installment 
computation  date.  See  paragraph  (c)(3)(i)(A) 
of  this  section.  The  issue  payment  taken  into 
account  on  each  mandatory  early  redemption 
date  is  the  early  retirement  value  of  a  bond 
on  such  date.  See  paragraph  (c)(2)(iii)  of  this 
section.  The  early  retirement  value  of  a  bond 
assumed  to  be  retired  on  each  mandatory 
early  redemption  date  is  the  present  value  of 
the  bond  on  such  date.  See  paragraph  (b)(7)(i) 
of  this  section.  This  present  value  is 
computed  by  treating  the  scheduled  early 
retirement  date  (in  satisfaction  of  which  the 
bond  is  to  be  retired)  and  the  stated 
retirement  price  on  such  date  as  the  final 
maturity  date  and  stated  retirement  price  of 
the  bond  on  the  final  maturity  date.  See 
paragraph  (b)(8)(ii)(B)(3)  of  this  section.  The 
present  value  of  each  bond  on  the  assumed 
retirement  date  (determined  in  this  manner) 
is  equal  to  the  staled  retirement  price  of  the 


BEST  COPY  AVAILABLE 


bond  on  the  assumed  retirement  date  ($5.35 
million).  Accordingly,  the  yield  on  the  issue 
as  of  the  first  installment  computation  date 
(7/01/93)  is  7.085  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date       I  Issue  payments 

1 

7/01/89 SI. 750.000  00 

7/01/90 1.750,00000 

7/01 '91 1.750.000  00 

7/01/92 1.750.00000 

7/01/93 1  75000000 

7/01/94 6.750.000  00 

7/01/95 6,400.000  00 

7/01/96  6,050,000  00 

7/01/97  5,700.000  00 

7/01/98  5.350  000  00 

PV  issue 
pnces   ' 
(7/ 
01/ 
88) |...„ „., 


PV  (7  0645525262 
percent) 


S1.634.222  64 
1.526  104  93 
1.425.140  13 
1.330  86501 
1.242.807  65 
4.476,54357 
3,963  62164 
3,496,974  40 
3.07B.459  32 
2.698.270  71 


24.675.00000 


See  paragraph  (c)(2)(i).  (c)(2)(iii).  (c)(2)iiv). 
(c)(3)(i)(A),  and  (c)(3)(ii)  of  this  section.  The 
special  rule  in  paragraph  (b)(7)(iii)(A)  of  this 
section  for  determining  the  early  retirement 
value  of  certain  discount  bonds  does  not 
apply,  because  the  yield-to-maiurily  is  not 
more  than  one  fourth  of  one  percent  lower 
than  the  composite  yield  to-malurity.  See 
subdivision  (v)  below. 
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liii)  All  the  bonds  are  redeemed  on  July  1, 
1994  pursuant  to  an  optional  redemption 
provision  for  par  plus  accrued  interest  ($5,35 

Date 

Payments 

PV  (7  085  percent) 

rebatable  arbitrage  as  of  each  computation 
date  IS  the  yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 

..r^.«r...t..t;nn     .4..»n       Cn..    «r..,......r,r^U     f^\IC>     ^C    .  U  .  .. 

7/01/94 

S350,000,00 

$350,000  00 
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20^1'' 


Dale 


Payments 


PV  (10296 
percent) 


7/01/94. 


$350.000  00 


3350.000,00 


Date 


7/01/97., 

^  m«  ma 


Payments 


PV  (10.296 
percent) 


$350,000.00         $350,000,00 


the  early  retirement  value  of  tne  bond 
assumed  to  be  retired  on  that  date  and 
interest  on  any  other  bond  still  outstanding 
on  that  date.  The  discrepancy  between  this 
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liii)  All  the  bonds  are  redeemed  on  lui>  1 
1994  pursuant  to  an  optional  redemption 
provision  for  par  plus  accrued  interest  ($5.35 
million).  Since  all  the  bonds  are  retired 
before  the  final  maturity  ddte  (-/01/98).  the 
issue  payment  taken  into  account  on  the 
retirement  date  (7/01/94)  is  the  early 
retirement  value  of  the  bonds.  See  paragraph 
(c)(21(iiil  of  this  section.  The  early  retirement 
value  of  each  bond  on  |uly  !.  1994  is  the 
present  value  of  the  bond  on  that  date.  See 
paragraph  (b)(7)(i)  of  this  section.  The 
discount  rate  used  in  computinR  this  present 
value  18  the  composite  yieldto-maturity  on 
all  5  bonds,  determined  by  assuming  the 
bonds  are  retired  on  the  scheduled  early 
retirement  dates  and  by  treating  those  dates 
as  the  final  maturity  dates  of  the  bonds.  See 
paragraph  (b)(8Kii)(Bi  of  this  section  The 
composite  yield-to-maturity  on  the  bonds 
(determined  in  this  manner)  is  7  085  percent 
per  annum  compounded  annually  (the  same 
as  the  yield  as  of  the  first  installment 
computation  date  computed  in  subdivision 
(ii)  above).  Four  of  the  five  bonds  are  retired 
m  satisfaction  of  the  mandatory  early 
redemption  requirements  The  present  value 
of  each  of  these  bonds  on  [uiy  1,  1994  is 
determined  by  treating  the  mandatory  early 
redemption  date  (in  satisfaction  of  which  the 
bond  IS  retired!  and  the  stated  retirement 
price  on  such  date  ($5.35  million)  as  the  final 
maturity  date  and  sidled  retirement  price  on 
the  final  maturity  date  See  paragraph 
(b)(8|(ii)|B)(3)  ot  this  section.  The  present 
value  of  the  bond  retired  in  satisfaction  of  the 
I>.!y  1,  1994  mandatory  early  date  is  $5.35 
millicm  The  present  value  of  each  of  the 
other  four  bonds  is  computed  as  follows: 


Date 


7/01/94 
7/01/95 


Payments 


PV  (7  085  percent) 


$350.000  00 
4.996,031  19 


Date 

Payments 

PV  (7  085  percent) 

7/01/94 

7/01/95 

7/01/96 

$350,000.00 

350.000.00 

5.350.000  00 

$350.000  00 

326.843  16 

4.665.481  80 

PV(7/ 
01/ 
^) 

5.342.324.97 

Date 

Payments 

PV  (7  085  percent) 

7/01/94 

7/01/95 

7/01/96 

7/01/97 

$350,000.00 
350.000  00 
350.000  00 

5.350.000.00 

$350.000  00 
326.843.16 
305.21844 

4.356.80236 

PV(7/ 
01/ 
34) 

5.338,86396 

Date 

Payments 

PV  (7 

085  percent) 

7/01/94 

Sisn  ino  00 

$350,000  00 

7/01/95 

!           KK^    / 

326  843  16 

7/01/96 

p «    II- 

305,218  44 

7/01/07 

-.      ifn      K 

285,024  45 

7/01/96 

S.^tA^.OCKJ  jO 

4.068,545.88 

PV(7/ 

01/ 

94) 

5  335,631  93 

(iv)  The  yield  on  the  issue  as  of  the  final 
computation  date  (9/01/94)  is  7.084  percent 
per  annum  compounded  annually,  computfd 
as  follows: 


Date 

Issue  payments 

PV  (7  0844431623 

percent) 

7/01/89 

$1,750,000.00 

$1,634  224  31 

7/01/90 

1,750.000.00 

1  526  108  05 

7/01/91 

1.750,000  00 

1  425  144  50 

7/01/92 

1,750,000.00 

1,330  860  45 

7/01/93 

1,750.000.00 

1  242,814  00 

7/01/94 

5.350.000.00 

3,548  097  01 

7/01/94 

5.346.031.19 

3  545  464  91 

7/01/94 

5.342.324.97 

3,543  006  97 

7/01/94 

5.338,863  96 

3  540,711  64 

7/01/94 

5.335.631.93 

3.538,568  17 

PV  issue 

pnces 

(7/ 

01/ 

88) 

24.875,000  00 

See  paragraph  (c)(2)(i)  and  {c)(2)(iii)  of  this 
section.  The  discrepancy  between  this  yield 
(7.084%)  and  the  yield  computed  as  of  the  first 
installment  computation  date  (7.085%)  is  due 
solely  to  rounding  of  the  discount  rate  used  in 
computing  the  present  values  of  the  bonds. 

(v)  The  special  rule  in  paragraph 
(b)(7){iii)(A)  of  this  section  for  determining 
the  early  retirement  value  of  certain  discount 
bonds  did  not  apply  to  the  bonds,  because 
the  yield-fo-maturity  on  the  bonds  is  not  more 
than  one  fourth  of  one  percent  lower  than  the 
composite  yield-to-maturity  determined  as 
provided  in  paragraph  (b)(B)(ii)(B]  of  this 
section  (7.085%).  The  yield-to-maturity  on  the 
bonds  is  7.071  percent  per  annum 
compounded  annually,  computed  as  follows: 


Dates 

Payments 

PV 

(7.0714239676 

percent) 

7/01/89               

$350,000.00 
350.000.00 
350,000.00 
350.000  00 
350.000  00 
350.000  00 
350.000  00 
350.000.00 
350.000.00 

5,350.000  00 

$326  884  60 

7/01/90      

305.295  84 

7/01/91  

285.132.89 

7/01/92 

7/01/93 

266.301.57 
248,71395 

7/01/94    

232  287  89 

7/01/95 

216.946  67 

7/01/96 

202.618.65 

7/01/97        

189  236  91 

7/01/96  

2.701.581.02 

$4,975,000  00 

See  paragraph  (b)(5)(ii]  of  this  section. 

Example  (6j.  The  facts  are  the  same  as  in 
Example  (7).  except  that  the  transition  rule 
for  fixed  yield  issues  applies.  The  yield  on 
the  issue  for  purposes  of  computing  the 


rebatable  arbitrage  as  of  each  computation 
date  is  the  yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 
computation  date.  See  paragraph  (c)(5)  of  this 
section.  This  yield  (7.085%)  is  the  same  as  the 
yield  computed  as  of  the  first  installment 
computation  date  in  Example  (7)(ii)  when  all 
the  bonds  were  outstanding. 

Example  19).  (i)  The  facts  are  the  same  as 
in  ExampJe  (7).  except  that  the  issue  price  of 
each  bond  is  80  percent  of  par  ($4  million) 

(ii)  The  special  rule  in  paragraph 
(b)(7)(iii)|A)  of  this  section  for  determining 
the  early  retirement  value  of  the  bonds 
applies  to  the  bonds,  because  the  yieid-lo- 
malurity  on  the  bonds  is  more  than  one  fourth 
of  one  percent  iower  than  the  composite 
yie)d-to-matunty  determined  as  provided  in 
paragraph  (b)(8)(ii)(B)  of  this  section.  The 
yield-to-matunty  and  composite  >  icld-to- 
matunly  are  10.296  percent  and  10  906 
percent  per  annum  compounded  annually. 
computed  as  follows; 


Date 


Payments 


PV 

(10  2964780071 

percent) 


7/01/89            .      . 

$350,000  00 
350  000  00 
350  000  00 
350  000  00 
350  000  00 
350,000  00 
350  000  00 
350.000  00 
350.000  00 

5.350.000  00 

$3 1 7  326  54 

7/01/90 

287  703  24 

7/01/91 

260  845  36 

7/01/92 

236,494  73 

7/01/93          

214  417  30 

7/01/94 

194  400  86 

7/01/95         

176  253  01 

7/01/96 

159  799  31 

7/01/97 

144  881  60 

7/01/98          

2  007  878  06 

Issue  price 

$4,000,000.00 

See  paragraph  (b)(5)(ii)  of  this  section. 


Date 


7/01/89 (51.750,000  00 

7/01/90 

7/01/91 

7/01/92 

7/01/93 

7/01/94.... 

7/01/95 

7/01/96 

7/01/97 


1.750,000  00 
1,750.000  00 
1.750.000.00 
1.750.000.00 
6.750.000  00 
6.400.000  00 
6,050,000.00 
5.700,000.00 
7/01/98 5.350,000.00 


Payments 


PV 

(10.9059654240 
pe'cent) 


Issue  pnces  (7/ 

01/88) 


SI. 577.913.32 
1.422.748.82 
1,282.842.47 

1.156.693  84 
1.042,960  06 
3,627.22364 
3,100,956  17 
2.643.115  38 
2.245.332  67 
1.900.223.63 


$20,000.000  00 


See  paragraph  (b)(8](ii)(B)  of  this  section. 
(iii)  The  yield  on  the  issue  as  of  the  first 
installment  computation  date  is  determined 
by  assuming  the  bonds  are  retired  on  the 
scheduled  early  retirement  dates  for  the  early 
retirement  value  of  the  bonds  on  such  dates. 
See  paragraphs  {c)(2)(iii)  and  (c)(3)(i)(A)  of 
this  section.  The  early  retirement  value  is 
equal  to  the  present  value  of  the  bonds, 
determined  by  using  a  discount  rate  equal  to 
the  yield-to-maturity  on  the  bonds  (10.296%). 
See  paragraphs  (b)(7)(i)  and  (b)(B)(ii)(A)  of 
this  section.  The  present  value  of  a  bond  on 
each  mandatory  early  redemption  date  is 
computed  as  follows: 


Date 

Payments 

PV  (10.296 
percent) 

7/01/94 

$350,000.00 
350.000  00 
350.000  00 
350.000.00 

5,350,000-00 

$350,000.00 

7/01/95    

317,327  92 

7/01/96 .. 

287.705,74 

7/01/97 

260.848  75 

7/01/98 

3  615  053  52 

PV  (7/01/94) 

$4  830  935  92 

Date 

Payments 

PV  (10  296 
percent) 

7/01/95    

$350,000.00 
350.000.00 
350,000.00 

5.350,000.00 

S3  50  000  00 

7/01/96 

317  327  92 

7/01/97     

287  705  74 

7/01/98 

3  987  259  43 

PV  (7/01/95) 

$4  942  293  09 

Date 


Payments 


7/01/96., 
7/01/97., 
7,'01/98. 


PV  (7/01. '96). 


$350,000  00 

350.000.00 

5,350.000.00 


■PV  (10  236 
percent) 


S350.000  00 

317.327.92 

4.397.787.67 


S5.065. 115.58 


Date 

Payments 

PV  (10.296 
percent) 

7/01/97 

$350,000.00 
5,350,000  00 

$350  000  00 

7/01/98 

4  850  583  as 

PV  (7/01/97) 

$5,200  583  88 

The  yield  on  the  issue  as  of  the  first 
installment  computation  date  (7/01/93)  is 
10.297  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Issue 

payments 

PV 

(10.2965625327 

percent) 

7/01/89 

t1. 750.000.00 
1.750.000  00 
1,750.000  00 
1.750.000.00 
1.750.000  00 
6.230.935.92 

$1  586  631  50 

7/01/90 

1  438  514  00 

7/01  .'91 

1.304  223  78 

7/01/92  

1  182  470  02 

7/01/93  

1  072  082  39 

7/01/94 

aaMlR.-^Q  iq 

7/01/95 

5.992.293  09          3  01 7  582  86 

7/01/96 

5  765  115  58          2  632  159  47 

7/01/97 

5  550  583  88  '        '  907  e.ru  i  ? 

7/01/98 

5.350,000.00 

2,007,862.67 

Issue  prices  (7/ 
01/88) 

$20  000  000  00 

See  paragraphs  (c)(2)(i).  (c)(2)(ifi).  (c)(2](iv). 
(c)13)(i)(A).  and  (c)(3)(ii)  of  this  section.  The 
issue  payment  taken  into  account  on  each 
mandatory  early  redemption  date  includes 


the  early  retirement  value  of  the  bond 
assumed  to  be  retired  on  that  dale  and 
interest  on  any  other  bond  still  outstanding 
01)  that  date.  The  discrepancy  between  this 
yield  (10.297%)  and  the  yield-to-maturity  on 
the  bonds  (10.296%)  is  due  solely  to  rounding 
of  the  discount  rale  used  in  computing  the 
present  values  of  the  bonds. 

Example  (10).  The  facts  are  the  same  as  in 
Examples  (7).  (8).  and  (9),  except  that  the 
bonds  are  subject  to  mandatory  early 
redemption  at  par  plus  accrued  interest  (S5.35 
million)  on  )uly  1  of  each  year  beginning  July 
1. 1994  only  to  the  extent  there  are  excess 
revenues  available  for  such  j.urpose  in  a 
special  redemption  fund  established  under 
the  indenture  securing  the  bonds.  On  the  date 
of  issue  and  the  first  installment  computation 
date,  the  issuer  is  reasonably  certain  that  the 
excess  revenues  will  be  sufficient  to  redeem 
one  bond  on  each  July  1  beginning  July  1. 
1994.  The  results  are  the  same  as  in  Examples 
(7).  (8),  and  (9).  See  paragraph  (b)(8)lii|(Bl  of 
this  section  (last  sentence)  and  $  1.148- 
8T(b)(4). 

Example  (11).  (i)  The  facts  are  the  same  as 
in  Example  (4)  in  paragraph  (d)H)  of  this 
section,  except  that  the  issuer  of  the  tender 
bonds  elected  to  treat  the  variable  yield  issue 
as  a  fixed  yield  issue.  See  paragraph  (b)(l)(ii) 
of  this  section. 

(ii)  The  yield  on  the  issue  as  of  the  first 
installment  computation  date  (9/01/93)  is 
6;518  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Date 


IDebt  service        Guarantee 


9/01/88.. 
9/01/89.. 
9/01/90.. 
9/01/91.. 
9/01/92.. 
9.'01/93.. 
9/01/94.. 
9/01 '95. 
9/01/96.. 
9/01/97.. 
9/01/98.. 


PV  issue  prices  (9 '01/88).. 


$1,393,750 
1.393.750 
1.393.750 
1.651.250 
1.651.250 
1.522.500 
1.522.500 
1.522.500 
1.522.500 

26,522.500 


$175,000 

00  I  140.000 

00  140.000 

00  140  000 

00  I  140.000 

00  I  140.000 

00  \  140.000 

00  ;  140.900 

oc  ■  140.000 

00  140.000 
30 


PV 

(6  5181030537 

percent) 


$175.000  00 
1.438  461  73 
1.349  093  50 
,  1,265.2:'7  60 
I  1.385.897  63 
!  1299.795  08 
1.131.42058 
:  1.06112809 
I  935.20271 
I  933.373  11 
J    13.965.?50  07 

•I   25.00000000 


See  paragraphs  (c)13)(ii),  (c)(6),  (d)(21(i)(A). 
(d)(2)(i)(B),  and  (d)(2)(i)(E)  of  this  section.  The 
interest  rate  on  the  lender  bonds  after  the 
first  installment  compulation  date  (9/01/93) 
is  assumed  to  be  6  percent  per  annum  (the 
Same  us  the  interest  rate  on  the  bonds  for  the 


period  beginning  on  that  date).  See  paragraph 
(c)(6)(ii)  of  this  section.  All  payments  foi  the 
qualified  guarantee  are  treated  as  paid  when 
paid  (but  not  earlier  than  when  actually  due). 
See  paragraph  (b)(13)(ii](A)  of  this  section. 


(iii)  All  the  bonds  arc  rrdeenied  on 
September  1.  1995  at  par  lS25  milhon)  plus 
accrued  interest  (Sl.6.il,2.")0).  The  yit- Id  on  the 
issue  as  of  ihe  final  compulation  diitp  is  6.614 
percent  per  annum  compound>'d 
semiannually,  computed  as  follows: 


Date 


9/01/88.. 
9/01/89.. 
9/01/90.. 
9/01/91.. 
9/01/92. 
9/01/93.. 
9/01/94.. 
9/01/95.. 


PV  issue  prices  (9/01/88). 


Debt  service    |    Guarantee 


PV 

(6  6135975396 

percent) 


$1,393,750 
1.393.750 
1.393  750 
1.651.250 
1.651.250 
1.651  250 

26.651.250 


S144.579. 
144  579 
144.579 
144,579 
144.579 
144.579 
144.579 


$144  579  16 
1.441  423  06 
1.350.621  49 
1  265.539  92 
1.384  311  37 
1.297.107  53 
1.215.397.03 
16.901.020  44 

25.000  000  00 
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See  paragraphs  (clIS!,  (d|(211illAi 
,Jn:!lij(Bl.  |d!i2hi|iUi  and  (b)(7)(ii)  of  this 
section.  The  initial  fee  for  the  guarantee  is  a 
nonlevei  payment  and  is  treated  as  paid  on 


into  account  t:n  ler  paragraph 
(d)(2)(i){A)or|dil2)iii!CI  of  this  section) 
and 
(F)  End-of-period  (and  conversion) 


during  the  yield  period,  an  amount  equal 
to  the  retirement  price  of  the  bond;  and 
(E)  End-of-period  value.  If  the  bond  is 
outstanding  at  the  close  of  business  on 


Federal  Register  /  Vol.  54,  No.  92  /  Monday,  May  15.  1989  /  R 


Dale 


Issue 
payments 


PV 
(5  9500000000 

percent) 


period  is  the  sami  a.s  thi-  early  retirement 
value  of  the  bonds  taken  into  account  on  the 
last  day  of  the  first  yield  period  (SlO  million). 
See  paragraph  (d)(2)(ii)(B)  of  this  section.  The 


ules  nnd  Rcei;!. 


Kui: 


Date 


Paymente 


PV 

(5  8908270654 

percent) 


I 
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Si-e  paragraphs  (cl(6).  (djOlilLM 
Jii:|l:|(B).  (d|(2j(i|(D),  and(bU7)(ii)ofthis 
section.  The  initial  fee  for  the  guarantee  is  a 

r,i)nlevei  payment  and  is  treated  as  paid  on 
the  first  day  of  each  bond  year  in  amounts 
equal  to  the  constant  payment  amount 
(54,579  16;.  See  paragraph  (b)(13)(ii)(B)  of  this 
section  and  paragraph  (d)(4)  of  this  section 
(Example  (4)). 

(d)  Computation  of  yield  on  variable 
y.eld  !ssue—{\]  Cerercl  rule.  The  yield 
on  a  variable  yield  issue  during  any 
yield  period  is  the  discount  rate  that 
produces  the  same  present  value  when 
used  in  computing — 

(i)  Issue  paymerJs.  The  present  value 
ofa!!  the  issue  payments  in  connection 
with  the  bonds  that  are  part  of  the 
variable  yield  issue  that  are  attributable 
to  the  yield  period:  and 

(ii)  issue  prices.  The  present  value  of 
all  the  issue  prices  of  the  bonds  issued 
ds  part  of  the  variable  yield  issue  during 
the  yield  period 

Present  value  is  computed  as  of  the  first 
day  of  the  yield  pertod.  See  §  1  14S- 
8T"(b)(5)  for  formula  for  determ.inmg 


present  value.  See  paragraph 


,\\ 


I  of 


this  section  for  rules  for  variable  yield 
bonds.  See  paragraph  {d)(3)  of  this 
section  for  rules  for  fixed  yield  bonds. 
Spe  paragraph  (b]  of  this  section  for 
definitions  and  special  rules. 

(2)  Variable  yield  bonds— (\]  Issue 
payments.  For  purposes  of  paragraph 
(d)(l)(i)  of  this  section,  the  issue 
payments  in  connection  with  a  variable 
yield  bond  that  are  attributable  to  a 
vield  period  are — 

(.■\)  Interf.i!.  .'Vny  amounts  paid  during 
•he  yield  period  to  discharge  interest 
that  accrued  on  the  bond  during  the 
yield  period: 

(B)  Qualified  guarantee.  Any  amounts 
p  id  during  the  yield  period  for  a 
qual.fied  guarantee  with  respect  to  the 
bond: 

(C)  Tender  price.  If  the  bond  is  a 
tender  bond  and  is  purchased  pursuant 
to  the  tender  nght  during  the  yield 
period,  the  amount  paid  pursuant  to  the 
tender  right  to  purchase  the  bond; 

(D)  Early  retirement.  If  the  bond  is 
retired  before  the  final  maturity  date 
and  during  the  yield  period,  an  amount 
equal  to  the  early  retirement  value  of  the 
bond  on  the  retirement  date; 

(E)  Retirement  price.  If  the  bond  is 
retired  on  the  final  maturity  date  and 
during  the  yield  period,  an  amount  equal 
to  the  retirement  price  of  the  bond  (not 
includma  any  payment  of  interest  taken 


into  account  under  paragraph 
(d)(2)(i)(A)  or  (d){2)(i)(Cl  of  this  section]; 
and 

(F)  End-of-period  (and  conversion  I 
value.  If  the  bond  is  outstanding  at  the 
close  of  business  on  the  last  day  of  the 
yield  period  or  is  treated  under 
paragraph  (b)(3)(i)  of  this  section  as  a 
fixed  yield  bond  immediately  after  the 
close  of  business  on  a  day  (and  is  not  a 
tender  bond  that  is  purchased  pursuant 
to  the  tender  right  on  such  day) — 

[1]  An  amount  equal  to  the  early 
retirement  value  of  the  bond  at  such 
time;  and 

[2]  An  amount  equal  to  any  unpaid 
interest  at  such  time  that  accrued  on  the 
bond  during  the  yield  period  (taken  into 
account  as  of  the  next  regular  interest 
payment  date  when  such  amount  is 
scheduled  to  be  paid). 

(ii)  Issue  prices.  For  purposes  of 
paragraph  (d)(l)(ii)  of  this  section— 

(A)  Tender  bond  remarketing.  A 
tender  bond  to  which  paragraph 
{d)(2)(i){C)  of  this  section  applied  on  a 
day  shall  be  treated  as  if  issued 
immediately  after  the  close  of  business 
on  the  day  the  bond  is  remarketed  for  an 
issue  price  equal  to  the  issue  price  of  the 
bond  (determined  under  S  1.148-8Ttc)); 
and 

(B)  Start-ofperiod  (and  conversion) 
value.  A  bond  to  which  paragraph 
(d)(2)(i){F)  of  this  section  applied  on  a 
day  shall  be  treated  as  if  issued 
immediately  after  the  close  of  business 
on  such  day  for  an  issue  price  equal  to 
the  early  retirement  value  of  the  bond 
taken  into  account  on  such  day  under 
paragraph  (d)(2)(i)(F)(/)  of  this  section. 

(3)  Fixed  yield  bonds— [\)  Issue 
payments.  For  purposes  of  paragraph 
(d)(l)(i)  of  this  section,  the  issue 
payments  in  connection  with  a  fixed 
yield  bond  that  are  attributable  to  a 
yield  period  are — 

(A)  Principal  and  interest.  Any 
amounts  paid  during  the  yield  period  to 
discharge  principal  or  interest  on  the 
bond; 

(B)  Qualified  guarantee.  Any  amounts 
paid  during  the  yield  period  for  a 
qualified  guarantee  with  respect  to  the 
bond; 

(C)  Early  retirement  value.  If  the  bond 
is  retired  before  the  final  maturity  date 
and  during  the  yield  period,  an  amount 
equal  to  the  early  retirement  value  of  the 
bond  on  the  retirement  date; 

(D)  Retirement  price.  If  the  bond  is 
retired  on  the  final  maturity  date  and 


during  the  yield  period,  an  amount  equal 
to  the  retirement  price  of  the  bond;  and 

(E)  End-of-period  value.  If  the  bond  is 
outstanding  at  the  close  of  business  on 
the  last  day  of  the  yield  period,  the  early 
retirement  value  of  the  bond  on  such 
day. 

The  amount  taken  into  account  under 
paragraphs  (d)(3)(i)(C).  (d)(3Ki)(D),  and 
(d)(3){i)(E)  on  a  date  shall  not  include 
any  amount  taken  into  account  under 
paragraph  (d)(3)(i)(A)  or  (d)(3)(i)(B)  on 
such  date. 

(ii)  Issue  prices.  For  purposes  of 
paragraph  (d)(l)(ii)  of  this  section,  a 
bond  to  which  paragraph  (d)(3Ki){E]  of 
this  section  applied  on  the  last  day  of  a 
yield  period  shall  be  treated  as  if  issued 
on  the  first  day  of  the  next  succeeding 
yield  period  for  an  issue  price  equal  to 
the  amount  taken  into  account  with 
respect  to  the  bond  on  such  last  day 
under  paragraph  (d)(3)(i)(E)  of  this 
section, 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d): 

Exan'ple  flj.  (i)  On  December!,  1988. 
County  C  issues  an  issue  consisting  of 
identical  current  index  bonds.  The  aggregate 
principal  amount  and  issue  price  of  the  bonds 
(determined  under  §  1.148-«T(c)l  is  SlO 
million.  The  final  maturity  dale  of  each  bond 
is  December  1.  1995.  The  bonds  are  not 
subject  to  redemption  or  purchase  before 
maturity.  Interest  on  the  bonds  is  payable  on 
December  1  of  each  year.  The  interest  rale  on 
the  bonds  for  eac  h  1-ycar  period  beginning 
Decem.ber  1  is  85  percent  of  the  prime  rate  of 
Bank  B  as  of  such  December  1.  The  prime 
rate  of  Bank  B  as  of  the  date  of  issue  is  7 
percent  per  annum.  Therefore,  the  assumed 
interest  rate  for  purposes  of  computing  the 
yield  on  and  present  value  of  the  bonds  is 
5.95  percent  (85  V,  of  7'Vj.  See  paragraph 
(b)(91(ii)  of  this  section.  The  prime  rale  of 
Bank  B  as  of  each  December  1  beginning 
December  1.  1989  is  6  percent  per  annum. 
Therefore,  the  actual  rate  of  interest  on  the 
bonds  after  the  first  1-year  period  is  5.1 
percent  for  each  year.  All  the  bonds  are 
outstanding  at  the  end  of  the  first  yield  period 
(12/01/93). 

(ii)  The  yield-to  maturity  on  the  bonds  is 
5.950  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Issue 
payments 

PV 

(5.9500000000 

percent) 

12/01/89    

S595  000  00 

S561  585  65 

12/01/90    

595,000  00  ,          530,047  81 

12/01/91 

595,000  00            500  28108 

989  /  Ru 


i  1  f '  s  a : 


d  R 


t  >~: 


.'(m^  1 


Date 


12/01/92.. 
12/01/93.. 
12/01/94.. 
12/01/95, 


issue 
payments 


PV 

(5  9500000000 

percent) 


595  000  00 
595,000  00 
595,000  00 
10,595,000  00 


PV  issue  pnces 
(12/01/88) 


-172,186,02 

445  668  73 

420,640  61 

7.069.590,10 

10.000,000  00 


See  paragraphs  (b)(5)(ii).  (b)(9)(i).  and  (b)(9)(i) 
of  this  section.  The  aggreg.ite  present  value  of 
the  bonds  on  the  last  day  of  the  first  yield 
period  (12/01/93)  determined  by  using  the 
exact  method  is  S10.000.000,  computed  as 
follows: 


Date 

, 

Payments 

PV  (5  950 
percent) 

12/01/94 

S595  000  00 
10,595,000  00 

S561  585  65 

12/01/95 

9  438  414  "IS 

PV  (12/01/93) 

1 0  000  000  00 

See  paragraphs  (b)(8)(i)  and  (b)(9)  of  this 
section.  The  present  value  on  December  1, 
1993  is  determined  without  regard  to  interest 
at  the  assumed  rate  that  accrued  on  or  before 
that  date  and  is  payable  on  or  after  that  date 
[i.e..  without  regard  to  the  S595.000  payable 
on  12/01/93).  See  paragraph  (b!(9)|iv)  of  this 
section.  The  present  value  would  be  the  same 
if  the  issuer  used  the  approximate  method  to 
determine  the  present  value.  See  paragraph 
(b](8](iiil  of  this  section.  The  aggregate  early 
retirement  value  of  the  bonds  on  the  last  day 
of  the  first  yield  period  is  the  aggregate 
present  value  of  the  bonds.  See  par.igraph 
(b)(7)(il  of  this  section. 

(iii)  The  aggregate  early  retirement  value  of 
the  bonds  on  the  last  day  of  the  first  yield 
period  (SlO  million)  and  the  actual  interest 
paid  on  that  date  (3510,000)  are  taken  into 
account  as  issue  payments  on  that  d.ite  for 
purposes  of  computing  the  yield  on  the  issue 
during  the  first  yield  period  (the  period 
ending  12/01/9,3),  See  paragraph  (d)(2)!r|(A) 
and  (d)(2](i)(F](?)  of  this  section.  The  yield  on 
the  issue  during  the  first  yield  period  is  5.2(58 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Date 


Payments 


PV 

(5,2879549712 
percent) 


12/01/89 

S595.000.00 

510.000.00 

510,000.00 

510,000.00 

10.510,000.00 

$565  116  87 

12/01/90 

460  058  22 

12/01/91 

436.952  38 

12/01/92  

415006  99 

12/01/93 

8  122  865  54 

pnces 
/88) 

PV  issue 
(12/01 

10000  000  00 

(iv)  Assume  all  the  bonds  are  retired  on 
December  1.  1994  for  99.9  percent  of  par 

(S9.99  million]  plus  accrued  interest 
(S.-iiniKXI]  For  purposes  of  computing  the 
\  u'id  on  the  issue  during  the  second  yield 
period  (the  period  ending  12/01/94),  the 
aggregate  issue  price  of  the  bonds  taken  into 
account  on  the  first  ihiy  of  the  second  yield 


period  is  the  same  as  tlie  early  retirement 
value  of  the  bonds  taken  into  account  on  the 
last  day  of  the  first  yield  period  (SlO  million). 
See  paragraph  (d)(2)(ii)(B)  of  this  section.  The 
issue  payments  taken  into  account  on  the 
early  retirement  dale  (12/01/94)  are  the 
accrued  interest  paid  on  that  date  ($510,000) 
and  the  aggregate  early  retirement  value  of 
the  bonds  on  that  date.  See  paragraph 
(d)(2)(i)(A)  and  (d)(2){i)(D)  of  this  section.  The 
aggregate  early  retirement  value  of  the  bonds 
on  the  early  retirement  date  is  the  present 
value  of  the  bonds  on  that  date,  which  is  SlO 
million  (determined  by  using  the  exact  or  the 
approximate  method).  See  paragraph  (b)(7)(i), 
(b)(8)(i).  (b)(8)(iii).  and  (b)(9)  of  this  section. 
The  yield  on  the  issue  during  the  second  yield 
period  is  5.100  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date 

Issue  payment 

PV 

(5.1000000000 

percent) 

12/01/94 

$10,510.000  00 

$10,000,000.00 

PV  issue  prices 
(12/01/93) 

10.000,000  00 

Example  (2).  (i)  The  facts  are  the  same  as 
in  Example  (1).  except  that  the  aggregate 
issue  price  of  the  bonds  is  $10,025,000.  and 
the  bonds  are  subject  to  optional  redemption 
at  par  plus  accrued  interest  on  or  after 
December  1. 1993. 

(ii)  The  bonds  are  not  yield-to-call  bonds, 
because  the  yield-to-maturily  on  the  bonds  is 
not  more  than  one  sixteenth  of  one  percent 
higher  than  the  lowest  yield.  See  paragraph 
(b)(4)(ii)(B)  of  this  section.  The  yield-to- 
maturity  on  the  bonds  is  5.905  percent  per 
annum  compounded  annually,  computed  as 
follows; 


Date 

Payments 

PV 

(59063667634 

percent) 

12/01/89 

$595,000  00 
595.000  00 
595,000  00 
595.000  00 
595.000  00 
595.000  00 
10.595.000.00 

S561  8??  Tl 

12/01/90 

530  494  67 

12/01/91 

son  911  87 

12/01/92 

472  982  52 

12/01/93 

446  608  64 

12/01/94 

421  705  39 

12/01/95 

7.090.472.57 

PV  issue  prices 
(12/01/88) 

10,025,000.00 

See  paragraph  (b){5)(  ii )  and  (b)(9)  of  this 
section.  The  lowest  yield  on  the  bonds  is 
5.891  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Payments 

PV 

(58908270554 

percent) 

12/01/89 

$595.000  00 

595.000.00 

595.000  00 

595.00000 

10.595.000,00 

S561  899  47 

12/01/90 

530.64037 

12/01/91 

12/01/92 

47T  ?4P  '^'^ 

12/01/93 

7,958,097.57 

Date 

PV 

(5  8906270564 

percent) 

PV  issue  pnces 
(12/01/88) 

10.025.000  00 

See  paragraph  (b)(5)(iii)  and  (b)(9)  of  this 
section. 

(iii)  The  aggregate  present  value  and  early 
retirement  value  of  the  bonds  on  the  last  day 
of  the  first  yield  period  (12/01/93)  is 
$10,008,261.26.  computed  as  follows: 


Date 


12/01/94 

12/01/95 

PV  (12/01/93). 


Payments 


PV(5  905 
percent) 


$595.000  00  1      $561824  28 
10.595.00000  I     9.446.43699 


10.008.261  26 


See  paragraph  (b)(7)(i).  (b)(8)(i)  and  (b)(9) 
of  this  section. 

The  yield  on  the  issue  during  the  first  yield 
period  (the  period  ending  12/01  /93)  is  5.245 
percent  per  annum  compounded  annu.illy. 
computed  as  follows: 


Date 


12/01/89 

12/01/90 

12/01/91 

12/01 /92...„ 

12/01/93 


PV  issue  pnces 
(12/01/88) 


Issue 
payments 


$595.000  00 

510.000  00 

510.000  00 

510.000  00 

10.518.26126 


PV 

(5  2445513152 

percent) 

$565  349  93 

460.437  76 

437,493  21 

415,692  02 

8.146,027.07 


10.025.000  00 


See  paragraph  (d)(2)(i)(A)  and  (d)(2)(i)(F)(7) 
of  this  section. 

(iv)  Assume  that  all  the  bonds  remain 
outstanding  to  maturity  (12/01/95).  The 
aggregate  issue  price  taken  into  account  on 
the  first  day  of  the  second  yield  period  is  the 
aggregate  early  retirement  value  of  the  bonds 
on  such  date  (SlO.008.261.26.  computed  in 
subdivision  (iii)  above).  See  paragraph 
(d)(2)(ii)(B)  of  this  section.  The  aggregate 
issue  payments  taken  into  account  on  the 
final  maturity  date  are  the  accrued  interrsi 
paid  on  the  retirement  date  ($510,000)  and  the 
aggregate  retirement  price  of  the  bonds  less 
such  accrued  interest  ($10  million).  See 
paragraph  (d)(2)(i)(A)  and  (d)(2)(i)(E|  of  this 
section.  The  yield  on  the  issue  during  the 
second  yield  period  is  5.056  percent  per 
annum  compounded  annually,  computed  as 
follows: 


Date 


12/01/94.. 
12/01/95. 


PV  issue  prices 
(12/01/93) 


Issue 
payments 


PV 

(5  0555355756 
percent) 


$510.00000 
10.510.000  00 


$485  457  52 
9.522.803  74 


10.008.261  26 
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E\L!mp!e  rV  |i)  The  f<<r!s  dre  the  siime  -is 
in  Example  (2).  except  that  the  bond*  are 
subject  to  extraordinary  upcnn.t]  ur 
mdndHlor>'  redemption  iit  p^r  plus  iccruet! 
interest  on  December  1   199<)  with  pro<:ee<is  of 
the  issue  that  have  not  be^n  sp^nt  before  that 
d»4e.  County  C  spent  »l\  (he  proceeds  of  the 
issue  before  such  date 

(m)  The  b<jnd»  are  yieldto-call  bond^ 
because  the  yieid-to-matunty  on  the  bonds  is 
mofe  than  one  sixteenth  of  one  percent  hiKher 
than  the  lowest  yieW.  See  parn^nph 
|h|(4)(iil(B)  of  this  iection.  The  yield-io- 
matunty  on  the  bonds  is  the  same  as  the 
yield-to-matunty  computed  in  Example  (2) 
(5.905'<^).  The  lowest  yield  on  the  bonds  is 
5.814  percent  per  annum  compounded 
anniuilly.  computed  as  follows; 


Date 


Paymoris 


PV 

i5  8'39y6i0«3 

pwcern) 


12/01/89 

$595,000  00 
10.596.000  00 

S562  30'47 

12/01/90.. 

9.462.692  53 

PV  issue  pncaa 
(12/01 '88) 

10,025.000^00 

S«;e  paragraph  (bUSjImi  and  (bM9t  of  this 
section.  The  bonds  are  treated  as  if  the  fin<ii 
matunty  date  of  the  bonds  were  DecemtK.T  1 
1980.  and  u  if  the  staled  retirement  price  un 
the  final  maturity  date  were  Sl0..=i95  million. 
See  paraj?raph  lb)(4)(i)  of  this  section.  Simx- 
the  bonds  are  not  actually  retired  on  or 
before  December  1,  1990,  the  bonds  are 
treated  as  if  issued  an  that  dale  fur  $;0 
million.  See  paragraph  (b)(41(i)  of  this  sei:ii<w. 
The  yield-to-maturtty  or  the  reissued  bond  is 
5  950  percent  per  annum  compounded 
annually,  computed  as  follows: 


Oaie 


Payi^eois 


12  CI   9t  _ 

12  01  92 

12  01 '93 

12 '01 '94 

12' 01   95 

PV  issue  orices 
( •  2  0 1 '  90) .... 


S595.0OO  00 

595,000  00 

595  000  00 

595  000  00 

10  596,000  00 


SeeparHai^ph(b)(4)<;)  fhllllln)  and  (b)|9) 
nf  this  section.  The  ear'y  irfirement  value  of 
the  reissued  bond  on  the  last  d.iv  of  the  first 
yield  penod  (12/01/9^5)  is  SlO  mnnon, 
computed  as  follows: 


Data 

Paymenis 

PV  (5  950 
par  cent) 

<2  01   94    

$595,000  00 
10.595.000  00 

SS6'  585  65 

12 '01 '95 

9.438.41435 

P^  (12/01/93).... 

10,000,000.00 

See  paragraph  (bM7)(il  and  (b)(9)  of  this 
section. 

(lii)  The  yield  on  the  issue  during  the  First 
\  leld  period  is  5.230  percent  per  annum 
compounded  annually,  computed  as  follows: 


0M» 


12/01/69 

12/01/90 

12/01/90 

12/01/91 

12/01/92 

12/01/93 

PV  issue  prices 

12'0W881    ... 


Issue 
payments 


PV 

(5  2296467486 

per cart) 


$595,000  00 

10.510  0'%  00 

_..  [10.000.000.00) 

510,000.00 

510,000.00 

10,510.000  00 


$665.430  01 

9491,317  27 

(9,030,749,07) 

437679  13 

415,927  59 

8,145.395  07 


10.025.000  00 


S<.-e  paraj^raph  iiJlCl!:]'  M,  (dlfZldllK).  and 
(d|l2|li)IKTt;!  of  this  sei.tion  The  y-eld  on  the 
issue  dunnR  (he  second  s'cld  period  is  5,100 
peTcnt  per  annum  compounded  -innually, 
computed  as  follows: 


PV 

iS950O0OO00C 

pefcert) 

$561  585  65 
530  04T81 
500,281  'Oe 
472  196  02 

7  933,899  44 


10,000,000  00 


Data 


"2  01 '94 _, 

12. 01. '95 

1 12' 01 '33)  .... 


Issue 
payments 


PV 

(5  1000000000 

percent) 


$510,000.00         $485  252  14 
.j    10.5iaOOO.QO        9.514.747  86 


10,000,000  00 


,   .     f  •■ni  h  year.  On 
'!s'  If  •'.  >'H<  h  year,  the 

■•f"T;:,'i'S  'tie  loWPSl 

■•CIS  'h  1'  w.'),,iri  enuble 
e  •fp.ilt   I'd  'in  the  next 
•rirkei>-d  on  such  dale  at 
li  interest).  Under  the 
Ins  inle-est  rate  will  be 
,ne  nev "  fi  nrn'S  period 


See  paragraph  (d)(2)(i)(A).  {d)(2)(i)|E).  and 

d!l21lii)|Bl  of  of  lhi.s  section 

E\awph  (4).  h)  On  S«"plpmber  1.  19«8.  City 
A  Lssues  an  issue  consisting  of  identical 
tender  bonds  The  aggregate  principal 
amount  and  Issue  piice  of  the  bonds 
Idetermined  under  §  l-148-^TIri)  is  S25 
million   ind  the  final  maturity  date  jf  the 
bonds  18  September  1   1W8  Interest  on  the 
bonds  !S  payable  on  S«"pternt»er  1  of  each 
year  The  tK)ndh<ilders  are  entitled  to  tender 
the  bunds  at  p«r  Iplus  accrued  interest  if  the 
lender  date  is  not  an  interest  prfvment  date! 
to  an  independent  remarketing  agent  on 
St.in.h  ;  nrii,!  S«-i  ''■!' 
(■,■•-('., ,-\  2(H'i«:  'X 
rfTiarike''na  ^gent  i 
ir;!t;r"St  rale  'jr  l"^--  ' 

ine  ►xinds  that  w  '.I  ': 

tefiiler  dale  'o  t)e  rei 
:i.ar  ipius  dn>  .ici:.'"ui 
tfrms  of  the  ^M^nd.'i. 
•le  interest  ra'e  t.ir 
besjiriningon  'he  lender  d.i!>'    jri.ess  such 
rate  exceeds  \1  percent,  win  h  is  the 
maximum  ic'k'psI  rate  pav  i''ie  on  the 
bonds)  In'eri  St   s  >  orrn.Min<ted  on  each 
lender  da'e  The  .•L.'-iarK.et.nii!  agent  is 
required  to  use  best  efforts  to  remarket 
tendered  bonds  at  par  (plus  any  accrued 
interest)  on  each  tender  date  and.  if  any 
tendered  bonds  cannot  be  remarketed  on 
such  date,  to  continue  to  use  best  efforts  to 
remarket  the  bonds.  The  tender  price  of 
tendered  bonds  is  to  be  paid  with  proceeds 
received  from  remarketing  the  bonds.  If  the 
remarketing  proceeds  (and  other  available 
funds)  are  insufficient  to  make  full  payment, 
the  remarketing  agent  is  required  to  draw  on 
an  in^vocable  letter  of  credit  issued  by  Bank 
A  to  the  extent  necessary  to  make  full 
payment.  The  letter  of  credit  also  guarantees 
regular  payments  of  principal  and  interest  on 
the  bonds.  Any  bond  that  cannot  be 
remarketed  on  a  tender  date  is  delivered  to 
Bank  A  as  security  for  repayment  of  the  letter 


of  credit  advance,  /Xdvanccs  under  the  letter 
of  cre<lit  bear  interest  at  the  maximum 
interest  rale  payable  on  the  bonds 
(compounded  semiannually  and  pav.ible  each 
September  1),  Any  interest  due  on  the  bonds 
held  by  Bank  A  is  paid  to  Bank  A  and 
credited  against  the  interest  accruing  on  the 
letter  of  credit  advance.  Bank  A  is  entitled  to 
reimbursement  for  any  advances  under  the 
letter  of  credit  and  interest  then-on  from 
proceeds  of  any  subsequent  remarkr'mK  nf 
the  bonds  delivered  to  Bank  A  (and  from 
other  available  funds).  The  term  of  the  letter 
of  credit  ends  on  the  final  maturity  date  of 
the  bonds.  The  initial  fee  for  providiiii;  the 
letter  of  credit  is  $35,000  payable  on  the  date 
of  issue  Annual  fees  for  providing  the  letter 
of  credit  are  payable  in  advance  on  the  date 
of  issue  and  on  each  September  1  thereafter 
in  an  amount  equal  to  one-half  of  one  percent 
of  the  sum  of  the  outstanding  par  amount  of 
the  bonds  on  such  date  and  simple  interest 
for  one  year  at  the  maximum  interest  rale. 

(ii)  Assume  that  the  letter  of  credit  is  a 
qualified  guarantee,  that  all  bonds  tendered 
on  each  tender  dale  are  remarketed  ai  par 
(plus  any  accrued  interest  |  on  the  same  date, 
and  that  no  draws  are  made  under  the  letter 
of  credit.  Assume  further  that  if  all  the  bonds 
remain  outstanding  until  matunty.  the 
intermit  rates  and  pavments  for  debt  service 
and  for  the  qualified  guarantee  are  as 
follows: 


Date 


interest 
rate 

(perCGnt) 


Detjt  service 


Guarantee 


y'01'88 

5 

3  01   89 

6 

9'01'89..: 

5 

3.01/90 

6 

9'01/90-. 

5 

3'0i/91.. 

6 

9.'01'91.. 

6 

3/01/32,., 

7 

9/01/92.; 

6 

3'01/93.: 

7 

9/01/93.! 

6 

3/01 '94.1 

7 

9/01/94.! 

e 

301/96  i 

7 

9/01/95 

5 

3/01-96, 

6 

9  01/96 

6 

3 '01 '97 

5 

9/01/97 

7 

3/01/98 

6 

9/01/98  '    „.. 

I 

$1,393,76000  ! 
1.393,750.00  j 
1,393.750.00  i 
1,651,250  00 
1,651550.00  I 
1,651.250.00 
1.^1.250.66 


$175,000.00 
140.000  00 
140.000  00 
140.000  00 
140.000.00 
140,000  00 
140,000  00 
140,000  00 


9  01/96 

3 '01 '97 

6 
5 
7 
6 

1,393.750.00 

140.000  00 

9/01/97 
3/01/98 

1,393,75000 

140,000  00 

9/01/98 

26,651,250.00 

(ill)  The  annual  letter  of  credit  fees  are 
level  payments  and  are  treated  as  paid  when 
actually  paid  ihiit  not  earlier  than  when 
actually  due)  See  paragraphs  (b)(13)(ii)(A) 
and  (h)in)(iii)(A)  of  this  section.  The  initial 
fee  for  the  letter  of  credit  (535,0001  is  a 
nonlevel  payment  and  is  treated  as  paid  on 
the  first  day  of  each  bond  year  during  the 
te'rm  of  the  letter  of  credit  See  paragraphs 
(bin.-)l(ii)(B|  and  (b|(i;i|lni||B|  of  this  section. 
The  amourt  of  the  initial  letter  of  credit  fee 
treated  as  paid  on  each  September  1  is  the 
constant  pavment  amount.  The  ay.'^regate 
constant  pavment  amount  is  the  present 
value  of  the  initial  fee  on  September  1,  1988 
(835.0001,  divided  by  the  sum  of  the  present 
values  on  September  1,  ]98«  of  SI  paid  on 
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each  September  1.  For  this  purpose,  the  yield 
on  the  tender  bonds  during  the  first  yield 
period  (without  regard  to  the  initial  fee)  is 
used  as  the  discount  rale.  See  paragraph 
(b)(13)(iii)(C)  of  this  section. 

(iv)  Assume  all  the  bonds  are  outstanding 
on  the  last  day  of  the  first  yield  period  (9/01/ 
93),  For  purposes  of  computing  the  yield  on 


the  issue  during  the  first  yield  period,  the 
aggregate  issue  payments  taken  into  account 
as  of  the  last  day  of  the  first  yield  period  are 
the  eariy  retirement  value  of  the  bonds  (S25 
million)  and  the  accrued  interest  paid  on  such 
day  (Sl.651.250),  See  paragraphs  (d)(2)(i)(A) 
and  (d)(2){i)(F)(;)  of  this  section.  The 
aggregate  eariy  retirement  value  of  the  bonds 


is  the  outstanding  par  amount  of  the  bonds. 
See  paragraph  (b)(7)(ii)  of  this  section.  The 
yield  on  the  lender  bonds  during  the  first 
yield  period  (determined  without  regard  to 
the  initial  letter  of  credit  fee)  is  6441  percent 
per  annum  compounded  semiannually, 
computed  as  follows: 


Date 

Det>t  service 

Guarantee 

PV 

(6  4412399054 

pefceni) 

9/01/88 _ 

$140.00000 
140,000  00 
140  000  00 
140.000  00 
140,000  00 

$140  000  00 
1,439  533  06 

1,351103  82 

1,268,106  70 

1.390  03104 

19.411.225  36 

9/01 /89  „ 

$1,393,750  00 
1,393,750  00 
1,393,750  00 
1,651,250  00 

26,651,250,00 

9/01/90 . 

9/01/91 

9/01/92 „.. 

9/01/93 

PV  issue  prices  (9/01  /88) " 

25.000  000  00 

See  paragraphs  (d)(2)(i)(A),  (d)(2)(i)(B), 
(d)(2)(i)(F)(;),  and  (b)(13)(ii)(A)  of  this 
section.  Since  the  amounts  paid  to  purchase 
tendered  bonds  were  exactly  offset  on  the 
same  date  by  amounts  received  from 
remarketing  the  tendered  bonds,  both 
amounts  may  be  disregarded  in  computing 
the  yield.  See  paragraphs  (d)(2)(i)(C)  and 
(d)(2)(ii)(A)  of  this  section.  The  present  value 
of  $1  paid  on  each  September  1  is  $7.64332, 
computed  as  follows: 


Date 

Payrrient 

PV  (6  441 
percent) 

9/01/88 

$1 

$1  00000 

9/01/89 

93857 

9/01/90 „. 

68092 

9/01  /91 

9/01/92 

9/01/93  

82681 
.77602 
72835 

9/01/94 

68361 

9/01/95 

64162 

9/01/96 

60221 

9/01/97 

56521 

Date 

Payment 

PV(6  441 

pefcent) 

PV  (9/01/88). 

7  64332 

The  aggregate  constant  payment  amount  is 
54.579.16  ($35,000  divided  by  $".64332)  Sep 
paragraph  (b)(13)(iii)(C)  of  this  section.  The 
yield  on  the  issue  during  the  first  yield  period 
is  6.4(30  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Date 

Debt  sefV'ce 

Guarantee 

PV 

(6  4601482415 

percent) 

9/01/88 „ 

$144,579  16 
144,579  16 
144.579  16 
144.579  16 
144.57916 

$14J  579  16 
1,443  566  5£i 
1,354,641  31 
1,271,194  01 
1,392  563  81 
19,393.455-21 

25.000.000,00 

9/01/89 

$1,393.750  00 
1,393.750  00 
1,393.750  00 
1.651.250  00 

26.651,250  00 

9/01/90 

9/01/91 _.. . 

9/01 /92 

9/01/93 _ 

PV  issue  pnces  (9/01  /88) _ „ 

See  paragraphs  {d)(2)(i)(A).  (d)(2)(i)(B). 
(d)(2)(i)(F)(7).  (b)(13)(ii)(A).  and  (b)(l3)(ii)(B) 
of  this  section. 

(v)  Assume  all  the  bonds  are  outstanding 
until  maturity  (9/01/98),  For  purposes  of 
computing  the  yield  on  the  issue  during  the 
second  yield  period  (the  period  ending  9/01/ 


98).  the  bonds  are  treated  as  if  issued  for  an 
aggregate  issue  price  equal  to  the  early 
retirement  value  of  the  bonds  that  was  taken 
into  account  on  the  last  day  of  the  first  yield 
period  ($25  million).  See  paragraph 
(d)(2)(ii)(B]  of  this  section.  The  aggregate 
issue  payment  taken  into  account  on  the  final 


maturity  dale  is  the  retirement  price  of  the 
bonds  ($26,651,250).  See  paragraphs 
(d)(2)(i)(A)  and  (d)(2)(i)(E)  of  this  section.  Th. 
yield  on  the  issue  during  the  second  yield 
period  is  6.713  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 


Date 


9/01/93.. 
9/01/94.. 
9/01/95.. 
9/01/96.. 
9/01/97.. 
9/01/98.. 


PV  issue  prices  (9/01/93).. 


Debt  service 


$1,651.25000 
1.651.250  00 
1.393.750  00 
1.393.750  00 

26.651,250  00 


(juarantee 


$144,579  16 
144.579  16 
144.57916 
144.579  16 
144,579.16 


PV 

(6  7130248542 

percent) 


$144  579  16 
1  681  083  66 
1.573,669  88 
1.261.892  02 
1.181.262  73 
19.157.512  55 

25.000.000  00 
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See  paragraphs  (d)(2Hil(Al,  {d)(2)(i)(B|, 
(dli21(i)(F)(/)  (h)n3)1ii)fA).  and(b)113)(ii)(B) 


IS  6.460  percent  per  annum  compounded 
semiannually  (the  same  as  the  yield  on  the 
issue  dunna  the  first  vield  oeriod  computed  in 


million  of  the  bunds  are  retired)  is  Sy4.00«J 
(the  product  of  SI 40.000  and  15  divided  by 
7.";)  T)m>  lii«l  annual  lellpr  of  credit  fee  is  D.iid 
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fees  are  nonlevel  payments  and  must  be                                                                              py 
reallocaled.  See  paragraph  (h)|131(hi)!B)  of                   Date               Debt  service          (58656597372 
this  section.  The  aggregate  constant  payment     \                                                                 percent) 

Date 

Guarantee 

PV(5  866 
percent) 
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S«-e  p^rwaphs  (d)(2)(i)(A).  (d)(2)(i)(B). 
(d)i2ili)|F11/)  (b)n3)tiil(A).  and(bH13)(ii)lB) 
of  this  section. 

Exampie  151  T^e  facts  »r«  the  samp  as  in 
Exampto  (4>.  except  that  all  the  bonds  ^m 
redeemed  on  the  first  matallmeni 
computation  dale  (9/01/931  ai  pjr  iS:5 
million)  plug  accrued  mieresl  iSl  (iJ1.2S«Jj. 
The  ajigiegate  issue  payments  trik'^n  'n'-i 
account  on  September  1  1993  tni.t 
$26.85-1,250.  See  para«rHphs  (Jil2  i,' A 
(dU2)(iMD|.  and  (bU7)(ni  of  this  svf:  in.  The 
yield  00  the  issue  during  the  firs'  \  >■  J  pt-nod 


IS  fi  4MI  pi  ri  ent  per  annum  compounded 
sen    I'lviilly  (the  same  as  the  yield  on  the 
iss!!«'  i;inr.«  the  first  yield  period  computed  m 

Fv  irTi;i!c  i4tUvM 

f,'»;,TTr;'/V'  fi'  ';)  The  facts  are  the  s;ime  as 
in  Kxumplfl  Ui  *«xcfr>t  »h,it  S10  millinn  of  the 
blinds  Hre  rwif-'nu-i'!  on  September  1   TWZ  at 
par  iSlU  millioril  p,.,»  ^crni'-il  interest 
iS«60,5fl*l|  and  -ii!  'h'-  rem-t  nirn<  bonris  are 
redeemed  on  June  1,  layto  at  pai  (S15  miilioni 
plus  accrued  interest  ($605,625).  The  annudl 
letter  of  credit  fee  paid  on  each  September  1 
on  and  after  September  1, 1992  (when  $10 


million  i)f  the  bunds  are  retired)  is  S04.0("KJ 
(the  product  of  SI 40.000  dnd  15  divided  by 
25],  The  Uist  dnnual  letter  of  credit  fee  is  p.ud 
on  September  1, 1995  (the  last  Septomber  1 
before  the  remiiininjj  S15  million  of  bonds  .iru 
retired). 

(ill  The  yield  on  the  tender  bonds  dunni? 
the  first  yietd  period  (without  resard  to  the 
inili.il  letter  of  credit  fee)  is  6.393  peruenl  per 
annum  compounded  semiannually,  computed 
as  follows: 


Detrt  se»vico 


Guarantee 


PV 

(6  3931795670 

percent) 


9/0V88 

9/01/89.. 

9/01'90. 

9'01'91 
9,01/92 
9/01/93.. 


PV  isso«pnca«(9/0i'S8) 


Sec  paragraph*  (d)(2Mi)(A).  (d)(2)(iKB). 

(d)(2)(i|(D).  (dl(2)(i|(F)(  /!.  and  (b)(13)(ii)[A)  of 
this  tectioa  Th«  p»««eflt  value  as  of 
September  1,  1908  iMMing  a  discount  rate 
equal  to  6.393%)  of  Si  paid  on  eacn 
September  1  on  which  an  annu.ii  u '■•r  i! 
credit  fee  is  payable  {i.e..  cath  ScjUt  'Miff  I 
beg-nning  9/01/88  and  endinj^  ^Vn    r,   s 


$1,393,750  00 

1.393,750  00 

1,393,750  00 

11.651,?50  00 

15,990  75C00 


S!  40.000,00 

140  00COO 

140  000  00 

140  000.00 

84  000  00 


SI  40.000.00 
1,440,203.57 
1,352.362.73 

1.269,879.46 

9.123670.21 

11.673,884  03 

25,000.000  00 


VMSna.  TIm  aggregate  oonatant  payment 
aaewH  la  $«^aa8  ($38,000  divided  by 

$7.6S7«9).  See  paragraph  (bM13)(»iiHC)  of  this 
section.  The  aggregate  constant  payment 

1  mount  taken  into  account  on  September  1, 
VJ92  includes  only  the  portion  of  such  amount 
dtuibtttabie  to  the  $15  million  of  bonds 
remaining  outstanding  after  September  1, 


1992  !52, 742.41;  the  pn«JucI  of  $4,570.69  and 
15  dividrd  by  2o).  See  paragraph  lb)(131liill(:i 
of  this  section.  The  yield  on  the  issue  dunna 
the  first  yield  period  is  6.412  percent  per 
annum  comptiumfed  seniuinniialiy  CLimpuli^d 
as  fii'.liirts 
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imzi 


fee*  die  nonlevel  payments  and  must  be 
reallocated.  See  paragraph  (h)|131(ni)!B)  of 
this  section.  The  aggregate  conetant  payment 
amount  is  the  present  value  of  all  the  fees  on 
SppteitiiwT  1.  1988,  divided  by  the  sum  of  the 
present  values  as  of  September  1.  1988  of  Si 
paid  on  each  Septemf>er  1  See  paragraph 
(t)K13.)(iii)1C)  of  this  section.  The  yield  on  tin 
tender  bonds  during  the  first  yield  period 
(withoul  regard  to  any  of  the  fees)  is  used  as 
the  discount  rate.  The  yield  on  the  tt.nder 
bonds  during  the  first  yield  period  (as  so 
determined)  is  5.866  percent  per  annum 
compounded  semiannually,  computed  as 
follows 


Date 


Detji  service 


(5  6656597372 
pefcentt 


9/01/89. 
9-01/90. 
9/01/91.. 


$1,393  750  00 
1,393  750  00 

1,393.750  00 


$1.31545821 
1.241  564  34 

1,171,821  ,34 


Dale 

Debt  service 

PV 

(58656597372 

perceofl 

9/01/92 _., 

9/01/93 

1,651.250X)0 
26.651,250.00 

1.310.33255 
19,960.823.56 

Pv  issue 
prices 
(9/01/ 
88) 

25,00000000 

S<ie  paragraph  (a)(2)|i)[A)  and  (d)(2)(i)(F)(J) 

of  'hi"!  section  The  pi-esent  vahif  of  bI!  'hp 

fi  rs  as  of  S<-pier:be'  I    1«»H«  i<!  ?i  ,1H1  Mu  ,?S 
conipiiit'd  as  loilnws 


Dale 


Guaramee 


PV(S.866 

pe'cent) 


Date 

Gtjaramee 

PV(5  866 
pefcent) 

0/01/91- 

9/01/92      _J 
9/01/93. 
9/01/94    ..   .. 
9/01/95. 
9/01/96 
9/01/97  

186666.67 
186,666.67 
93J33.33 
93J33J3 
93J33.33 
93.333.33 
93,333.33 

156.94193 
14812547 
69.902  14 
65S75  27 
62.26901 
58.770  94 
55.469  39 

PV(9/01/ 
88) 

1,181.584  35 

9/01/88 

9/01/89 

9/01/90 


$221,96667 
186.866  6.- 
186.666  67 


$221.66667 
176.180.37 
166,283.16 


Thepreaentv      ,,    o    f  September  1. 1988  of 
$1  paid  on  each  Sepicmber  1  during  the  term 
of  the  guarantee  is  $7.81592.  The  aggregate 
constant  payment  amount  is  $151,176.62 
($1,181,584,35  divided  by  $7.81592).  S<« 
paragraph  (b)(13)(iii)(C)  of  this  section.  The 
yield  00  the  issue  dunnf;  the  First  yield  period 
is  6.467  [.Hf,  ■■;■.■  (KT  u,r:iii.,ir  r.oinpounded 
semiannutiit).  c-julPuIuc  dt>  follows: 


Date 


9/01/88 

9/01/69 

9/01 r90 

9/01/91  

9/01/92  

9'0V93 


PV  issue  poces  (9/01  /88) . 


OetM  service 


$1^03.750.00 
1.383.750  00 
1J93.750.00 
1,651,250  00 

26,651,250  00 


Guarantea 


$151,176.62 
151,176.62 
151.17662 
1S1,176£2 
151,176.62 


PV  (6  4873997624 
pefcan^l 


$151.17662 
1,449,37490 
1.359,732  94 
1.275*35  21 
1,396,204  76 
19,367.67557 


25.000,000  00 


O'Ot  ser',",:e        Guarantee 


PV 
(6^.120605006 

percent) 


9/01 '88 
9/01/89 
9/01 '90 
9/01/91 
9/01/92 
9/01 /^l 


PV  issue  poces  (9,0'  ^1 


SM4.57C69 
$1393.750  00        144  570  69 


1  393750  00 

1.393,750  00 

11.651,250  00 

15.990,750  00 


144.570  69 

144,570  69 

86,74241 


5144,570  69 
1  444  23;  24 
1  355  896  55 
V2~2  964  93 
9.119.12641 
11.663,210  08 


25,000,000  00 


See  paragraphs  (dl(2|(0(A],  idji J:ii||B). 
{d)(2)ti|(D).  (d)(2)(i|(F1(7),  (blfniliiKA) 
lbl(13)(ii)(Bl.  and  (bltl31(ii)lC)  of  this  section 
(ill)  For  purposes  nf  computing  the  yield  on 
the  issue  during  the  second  yield  period,  both 
the  annual  letter  of  credit  fee  paid  on 
September  1.  1996  and  fhf  aKBT^-gafe  c>ns'anl 


paymint  amount  normally  treated  hs  paid  on 
September  1. 1995  are  reduced  to  reflect  the 
fact  that  the  bonds  were  retired  before  the 
end  of  the  bond  year  The  aggregate  amount 
taken  into  account  on  September  1. 1995  is 
the  pro<iiir,t  of  888,742.41  and  9  divided  by  12 
(the  pu'':'m  iif  the  bond  year  during  which 


the  bonds  were  not  retired).  S«je  paragraph 
lb)(13|tii)(C)  uf  this  section.  The  yield  on  the 
issue  during  the  second  yield  period  is  S.807 
percent  per  annum  compounded 
semiannually,  computed  as  follows 


Dale 


DeOt  service 


juaranlee 


PV  (6  3066199593 
percent) 


9/01/33, 
9.01/94 
9/01/95 
6,'01'9« 


PV  «»ue  prices  (9/0'  '931 


, 

S86  742  41 

— 



5990.750.00 

990,750  00 
15,605.625  00 

86.742  41 

65.056  91 



S86.742  41 

1.007,732  67 

923  520  83 

12.982.004  09 


15.000,000  00 


See  paragraphs  (dH2»1i)(Ai,  (ritl2t(!t(B|, 
(d|(2)(i)(F)(7),  and  (b)(13)(iil(B)  of  this  section. 

Example  (8).  (i)  The  facts  are  the  same  as 
in  Example  (7).  except  that  the  bonds  are 
issued  on  March  1. 1989.  and  the  annual  letter 
of  credit  fee  payable  on  March  1, 1989  (for  the 
first  bond  year)  is  one  half  of  the  regular 
annual  fee  |$93.333.34). 

(li)  The  yield  on  the  tender  bonds  during 
the  first  yield  period  (without  regard  lo  any  of 
the  fees)  ts  S.974  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 


De«  service 


PV 

(5  9742161006 

percerrt) 


9/01/89 

9/01/90 
9/01/91 
9/01/92 
9/01/93 


PV  issue 
prtces 
(3/01/ 
891 


5750,000  00 
1^93,750  00 
1^93,750  00 
1.651,250.00 
26B51.250  00 


S72S.246  49 
1,275.967  74 
1  203,01368 
1.343  794  26 
20,448,987  81 


Sue  paragraphs  (d)(2)(i)(Al  and  jd){2i('){F)(7) 
uf  this  section.  The  present  v,ilue  of  all  the 
fees  as  of  March  1   1989  (the  first  day  of  the 


25  000  000  iX! 


first  bond  ye.-ir)  is  $1,112,913.51,  computed  as 
follows; 


Date 


Goa.'anlee 


PV  (5  974 
perc«nt) 


3'C:  '89 

$12e.33.Kl4 

$120,333.34 

9/01   89 J 

1&6.66<5  67 

181.252.65 

9/01/90 J 

186.6'i6  67 

170,801.14 

9  01/91 _.] 

•t(6  666  67 

161.121.96 

9'0i '92 

'  86  666  67 

151,911.25 

9/01/93.... 

93  333  33 

71.61353 

9/01/94 

93  333  -13 

67,519.67 

9/01/95 

P'J,333  33 

63460,83 

9/01/96 

5 1,3:- 3  33 

60,020.64 

9/01/97 

51  711  33 

56.589  50 

PV(3/01/ 

89) 

1.112.913.51 

The  present  value  as  of  Marth  1   l^'J  c'  $0.50 
paid  nn  March  1, 1989  and  $1  paia  an  each 
September  1  then>after  is  S"  483r)3  rnrtiputcd 
as  follows: 


Date 

Pa, 

,-!(-''! 

-•V  (5,974 

percent) 

3'01   89  . 
9/01. /89„ 
9/01/90. 
9/01/91.. 

— .. 

S0.50 
1.00 
1.00 
1.00 

$0.50000 
97100 

.91549 
86315 

Dale 

Payment 

PV  (5.974 
percent) 

9/01/92 

9/01/93 

9/01/94 

9/01/95 

9/01/96... 

9/01/97 

too 

1.00 
IXW 
1.00 
1.00 
IDO 

81381 
76729 
72343 
68207 
64308 
60637 

PV  (3/01/ 
89» 

7  48563 

The  aggregate  constant  payment  amount  is 
$148,673.33  ($1,112,913.51.  divided  by 
87.48563).  See  paragraph  (b)(13)(iii)(C)  of  this 
section.  The  amount  treated  as  paid  on 
March  1. 1989  (the  first  day  of  the  short  bond 
year)  is  $74,338.67  ($148,673,33.  divided  by  2). 
See  paragraph  (b)(13)(iiMB)  of  this  section. 
The  yield  on  the  issue  during  the  first  yield 
period  is  6.567  percent  per  annum 
compounded  semtannuully,  computed  as 
follows: 


See  paragraphs  (d)12)li)[A),  [d;(2Hi!iB). 
(d)(2l(i)(D),  (dll2!(u)IBl.  (b|(13)|ii)(A|, 
(bin3)(ii!(B).  and  |bl(131|!il(C)  of  ihis  ser'r,.n. 

Example  n  (i)  The  facts  are  the  same  as 
n  Kxample  !41,  except  that  the  anp'jal  letter 


of  credit  fee  for  each  of  the  first  five  years  is 
an  amount  equal  to  two-thirds  of  one  percent 
of  the  sum  of  the  outstanding  par  amount  of 
the  bonds  and  simple  interest  for  one  year  a' 
the  maximum  interest  rate  and  thereafter  is 


an  amount  equal  to  one  third  uf  one  percent 
of  such  sum, 

(ii)  .Ml  the  bonds  are  outstanding  on  the 
first  installment  computation  date  (9/01/93). 
Both  the  initial  and  the  annual  letter  of  credit 


VOL 
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Detii  ser/ice 


Guarantee 


PV  (6  58675^00■■1 
percent) 
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Date 


I  I  PV 

Detn  »orvK:e         (juarantee    |    (6.5117724651 
I         percent) 
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Date 


3-01   89 
9  ''   39 
9.01'9O.. 
9  01/91.. 
9'01/92,. 
9'01/93.. 


PV  issu«  pfK:es  (3/01/89) 


Detil  ser/ice 


Guarantee 


PV  (6  58675200-5 
percenfi 


S750.000  00 
1,393,750  00 

1  393  750  00 

',651,250 'X 
26  651  250  00 


$74,336  56 
148  673  33 
148,673  33 
148,673  33 
148,673,33 


$74,336.57 

870,020,10 

1  399,542  57 

1  311,720  09 

1  43^  652  28 

19  909  723,39 

25,000  000  00 


See  pHragraphs  (d)(2)(i)(A).  (d)(2)(i)(B), 
ld)(2)(i)(F)(7).  and  (b)(13)(ii)(B)  of  this  section. 

Example  (91.  (i)  The  facts  are  the  same  as 
in  Example  (4).  except  that  the  final  maturity 
date  of  the  bonds  is  September  I,  2003,  and 
the  bonds  provide  that  the  issuer  may  elect  to 
convert  the  tender  bonds  to  fixed  rate  bonds 
without  a  tender  right.  If  the  issuer  so  elects. 
|,\)  the  remarketing  agent  determines  the 
lowest  interest  rate  at  which  tendered  bonds 
could  be  remarketed  on  the  next  lender  date 
at  par  without  the  tender  right  and  this 
interest  rate  is  the  interest  rale  on  the  fixed 
rate  bonds  from  that  date  until  maturity;  (B) 
interest  on  the  tixed  rate  bonds  is  still 


payable  on  September  1  of  each  year  but  is 
not  compounded  semiannually;  and  (C)  the 
fixed  rate  bonds  are  subject  to  optional 
redemption  at  103  percent  of  par  plus  accrued 
interest  5  years  after  the  conversion  date  or 
at  any  time  thereafter.  Principal  and  interest 
on  the  fixed  rate  bonds  is  not  secured  by  the 
letter  of  credit  issued  by  Bank  A, 

(ii)  The  issuer  elects  to  convert  all  the 
tender  bonds  to  fixed  rate  bonds  on 
September  1, 1991.  The  interest  rate  on  the 
fixed  rate  bonds  is  8.5  percent  per  annum.  All 
the  bonds  are  outstanding  on  the  first 
installment  computation  date  (9/01/93).  The 
bonds  are  treated  as  fixed  yield  bonds  after 


the  close  of  business  on  September  1,  1991, 
See  paragraph  (b)(3)(i)  of  this  section.  The 
aggregate  issue  payments  taken  into  account 
on  September  1,  19<J1  with  respect  to  the 
tender  bonds  are  the  outstanding  par  amount 
of  the  bonds  (S25  million]  and  accrued 
interest  paid  on  that  date  (81,393,750).  See 
paragraphs  (djf:)(i)(A).  (d)|21(i|(F)(7).  and 
(b)(7)(ii)  (jf  this  section.  The  composite  yield 
on  the  tender  l)onds  (without  regard  to  the 
nonlevel  initial  letter  .)f  credit  fee)  is  6,077 
percent  per  annum  compounded 
semiannually,  computed  as  follows; 


Oate 

Debt  service 

Guarantee 

PV  (6.0772180296 

percent) 

Q/ni/RA                                              .«. 

$140,000.00 
140,000.00 
140,000.00 

SI  40.000  00 

$1,393,750.00 

1,393,750.00 

26,393,750  00 

1,444,623  25 

1,360.675.69 

22,054,70105 

25,000,000.00 
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Date 


9/01/93 

9/01/94 

9/01/95  , 

9/01/96  , 

9'01/97 

9/01/98 

9/01 /99-, 

9/01/00,, 

9/01/01 . 

9/01/02 

9/01/03., 


PV  issoepnces  (901 '93)., 


Detx  stiTince         Guarar>tee    | 


PV 

(8  5117724651 

pefowiq 


$2,125,000 
2,125.000 
2.125,000 
2,125,000 
2.125.000 
2.125.000, 
2.125.000, 
Z125.000 
Z  125.000, 

27,125,000 


$4.515  05 
4.515  05 
4.515  05 
4.51505 
4.515.05 


$4.51505 
1.962.473  75 
1.808.535  34 
1.666,672  01 
1,535,936  58 
1,412.455  09 
1^01.660  69 
1.199.557  12 
1.105.462  65 
1.018.749  05 
11.983.982  67 


25.000.000  00 


See  paragraphs  (bl(31[iil  I'l.'KClii).  f'  !i2i;ii', 
(c)(2)(iv).  lc)(3)(n).  (bH13|(ii)|B).  |b|(13lin|(C), 
!b)(7Hi).  (b)(8)(i).  (b)(8)(Mil,  and  (b)(n  )(M)  of 
this  section. 

(iv)  All  the  bonds  are  redeemed  on 
September  1,  2000  at  103  percent  of  par 


jSI!r>,"30,00C)j  pliib  accrued  interest 
IS2.125,000|  Tht'  rigjiregate  eariy  retirement 
viiiue  of  the  f,\e(i  \ :(  Ki  Imnds  on  September 
1,  2000  IS  the  agj^resdle  present  value,  which 
is  par  |$Z5  miiiion)  plus  accrued  interest 
($^,125,000).  See  paragrsphs  (b)(7)(i),  (b)(8)(ij. 


and  (b|(B)(iii)  of  this  sectioa  The  yield  on  the 
fixed  yield  issue  as  of  the  final  computation 
date  (9/01/00)  )•  B.515  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date 


9/01/93 

9/01/94 

9/01/95..._ 
9/01/96  ,,.. 
9/01 /97,_. 
9/01/98  ... 
9/01/99  .... 
9/01/00  „.. 


PV  issue  poces  (9/01/93).. 


OobtMrvioe 


$2,125,000.00 
2.125.000.00 
2.125,000.00 
2,125.000  00 
Z1 25.000.00 
2,125.000.00 

27,125.000  00 


GuaraniM 


S4.S15.05 
4515.05 
4.515.05 
4.515-05 
451505 


PV 

(85150699027 

percanQ 


$4.51506 
1.962.413  75 
1.80642476 
1.666519  16 
1.535.748  77 
1.412.239  20 
1,30142195 
15.308.717  36 


$25,000.000  00 


See  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(B). 
(d!(2)(i)(F)(7),  (b)(13)(ii)(A),  and  (b)(7)(ii)  of 
this  section.  The  present  value  as  of 
September  1, 1988  of  $1  paid  on  each 
September  1  an  annual  letter  of  credit  fee  is 
payable  [i.e..  on  each  September  1  beginning 
9/01/88  and  ending  9/01/97)  is  $7,75185,  The 
aggregate  constant  payment  amount  is 
S4.515.05  (535,000  divided  by  $7.75ia5).  See 
paragraph  (b)(13)(iii)(C)  of  this  section.  This 
amount  is  taken  into  account  as  an  issue 


payment  with  respect  to  the  variable  yield 
bonds  before  the  conversion  and  with  respect 
to  the  fixed  yield  bonds  after  the  conversion. 
See  paragraphs  (b)(13)(ii)(B)  and  (b)(13)(ii)(D) 
of  this  section.  The  fixed  yield  bonds  are 
treated  as  if  issued  immediately  after  the 
close  of  business  on  September  1, 1991  for 
par.  See  paragraphs  (b)(3)(i)  and  (d)(2)(ii)  of 
this  section.  The  aggregate  issue  payments 
taken  into  account  with  respect  to  the  fixed 
yield  bonds  on  the  last  day  of  the  first  yield 


period  (9/01/93)  are  the  accrued  interest  paid 
on  such  date  ($2,125,000)  and  the  aggrege.te 
early  retirement  value  of  the  fixed  yield 
bonds  as  of  such  date  less  the  interest  paid 
on  such  date  (S2,5  million)  See  paragraphs 
(d)(3)(i)(A),  (d)(3Jlij(F.).  (b)(7){i),  (b)(8)(i).  and 
(b)(8)(iii)  of  this  section.  The  yield  on  the 
issue  during  the  first  yield  period  is  6.911 
percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Oate 


9/01/88. 

9/01/89 

9/01/90. 

9/01/91 . 

9/01/91 

9/01/92 

9/01/93 


PV  issue  pfices  (9/01/88),. 


Debt  service 


$1,393.75000 

1  393  750  00 
26,393  750  00 
(25.000,000,00) 

2.125.000  00 
27,125.000.00 


Guarantee 


PV 

(6  9110284128 

percent) 


$144  51505 

144.515  05 

144  515  05 

4.51505 


4,515.05 


$144,515.05 
1.437.222.10 
1.342,816  28 

21,530,470.64 

(20.390.043  25) 

1.622  749,80 

19.312269.38 


$25,000,000  00 


See  paragraphs  (c)(2)(i).  (c)(2)(ii),  (ci(2)(i.i), 
(b)(13)(iil(B),  and  [b)(13|(ii)(C)  of  this  section. 

Example  (lOJ.  The  facts  are  the  same  as  m 
Example  (9),  except  that  all  the  bonds  are 
retired  on  March  1,  1997.  The  aggregate  eariy 
retirement  value  of  the  fixed  yield  bonds  on 
March  1,  1997  is  the  aggregata  present  value 
of  the  bonds.  See  paragraph  [b)(71(i)  of  this 
section.  The  aggregate  present  value  of  the 
bonds  determined  by  using  the  exact  method 
IS  826.040,833.32,  computed  ,ir  follovis 


Date 

Debt  service 

PV(6  500 
p«c«nl) 

9/01/97. 

S;    ■7^;      y)0OQ 

c  ■  ?'■  '■'•  10  00 
2  ■2'.|,KX),00 
2  ■  2'-  1.100  00 
2,125,000.00 
2,125,000  00 
27,125.000  00 

$2  040  065  28 

9/01/98 

9/01/99 

9/01/00 

9/01/01 

9/01/02 

1.880.244  50 
1.732.944  24 
1.597,183  63 
1.472,058  65 
1  356  736  08 

9/01/03 

15,961.600  94 

PV(3/01/ 
97) 

26,040.833.32 

See  paragraph  (b)(8)(i)  of  this  section.  The 
aggregate  present  value  of  the  bonds 
determined  by  using  the  approximate  method 
is  £28^)62.500.  which  is  higher.  See  paragraph 
(b)(8)(iii)  of  this  section.  The  yield  on  the 
fixed  yield  issue  as  of  the  final  compulation 
date  (3/01/97)  is  8542  percent  per  annum 
compounded  annually,  computed  as  follows: 


Oate 


9/01/93.. 
9/01/94.. 
9/01/95. 
9/01/96., 

3/01/97.. 


PV  issue  pi-ices  (9/01/93).. 


Debt  service 


Guarantee 


PV 
(85419391395 

pefcent) 


$2,125.00000 
2.125.000  00 
2.125.000  00 

26.062.500  00 


$4,515.05 
4,51505 
4.515  05 
2^57.53 


$4.51505 

1,961,928  33 

1.807,530  20 

1.663.51737 

19.562.509  05 

25.000  000  00 


See  paragraphs  (d)(2)(i)(A),  (d)(2)(i)(B). 
(d)(2)(i)(F)(;),(d)(2)(ii)(B),(d)(3)(i)(A), 
(dj(3|(i)(B).  (d|(3)(i)(E),  (b)(13)(ii)(A). 
(b)(13)(ii)(B),  (b)(3)(i),  (b)(7)(i).  (b)(8)(i).  and 
(b)(8)(iii)  of  this  section. 

(lii)  All  the  bonds  are  outstanding  on  the 
second  installment  computation  date  (9/01/ 


98).  The  issue  is  treated  as  a  fixed  yield  issue 
issued  as  of  the  first  day  of  the  second  yield 
period  (9/01/93),  and  each  fixed  yield  bond 
that  is  part  of  the  issue  is  treated  as  if  issued 
after  the  close  of  business  on  such  date  for  an 
issue  price  equal  to  the  outstanding  par 
amount  of  the  bond  on  such  date.  See 


par.igraphs{h|(3)lii),  (d)(31(ii).  (b)(7)(i), 
(b)(8)(i),  and  (b)(8)(iii)  of  this  section.  The 
yield  on  the  fixed  yield  issue  as  of  the  second 
in8tallm<!nt  computation  d.itc  is  8,512  percent 
per  annum  compounded  annually,  computed 
as  follows: 


See  paragraphs  (c)(2!(i),  (c)(2)(ii).  (c)(2)(iii), 
(b)(13|(ii)(B),  (b)(13)jii)(C).  and  (b)(1.3)(ii)(D) 
of  this  section. 

E\a.'nple  (11/-  (i)  The  facts  are  the  same  as 
in  Example  (9),  except  that  the  issuer  elected 
to  convert  all  the  tender  bonds  to  fixed  rate 


bonds  on  March  1, 1991  (instead  of 
September  1, 1991).  the  interest  rate  on  the 
fixed  rate  bonds  is  8.5  percent  per  annum.  S20 
million  of  (he  bonds  are  tendered  and 
remarketed  at  par  on  March  1. 1991,  and  all 


the  bonds  are  outstanding  on  the  first 
installment  computation  date  (9/01/93). 

(ii)  The  aggregate  issue  payment  taken  into 
account  on  March  1. 1991  with  respect  to  the 
tendered  bunds  is  par  (S20  million)  plus 
accrued  interest  paid  on  March  1. 1991 
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(S">iKi  TOOl    See  p,ir  nar.iph  ldl(2Ki)|C)  of  this 
Si  r!  ij-i,  Ihe  .r.yjr-'K.ite  issue  payments  tal<en 
into  account  with  respect  to  the  nontendered 


March  i,  1991  and  accrued  interest  to  March 
1, 1991  (to  be  paid  on  9/01/91)  as  of 
September  1, 1991  ($125,000).  See  paragraph 


tender  bonds  (without  regard  to  the  initial 
letter  of  credit  fee]  is  5.978  percent  per  annum 
compounded  semiannually,  computed  as 


Federal  Register  /  Vol.  54.  No.  92  /  Monday,  Mav  15.  1089   '  R, 


Id)  Allocation  of  gross  proceeds  to 
investments.  (Reserved] 
(e)  Special  allocation  rules  for 


r. l: 


[iv]  E.xcess  proceeds  The  term 
"excess  proceeds"  me.Mns,  with  respect 
to  a  refunded  issue,  amounts  that  at  the 

»;„,„  „f  ;o„..„„^ f  .1 C l:__  : 


(Wi2') 


paragraph  (e)(2)(ii)(A)  of  this  section, 
proceeds  of  the  refunded  issue  ratably 
cease  to  be  proceeds  (and  become 
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:(\H29 


IS,-.(K10(K1)  5«'t'  p.ir  in',iph  '  !■':!:  o(C)  of  ihis 
sn  I  nil,  1  he  ,iaK->'^,i'i'  iHi  If  V  ivmenls  taken 
into  account  wnn  rt'sptM.'  lu  the  nnntendered 
bonds  on  March  1  l'.**'!  is  par  (So  million)  on 


March  1,  1991  and  accrued  interest  to  March 
1, 1991  (to  be  paid  on  9/01/91)  as  of 
September  1, 1991  ($125,000).  See  paragraph 
(d)(2)(i)(F)  of  this  section.  The  yield  on  the 


tender  bonds  (without  regard  to  the  initial 
letter  of  credit  foe)  is  5.978  percent  per  annum 
compounded  semiannually,  computed  as 
follows; 


9'0t/88  

9/01/89 „ ... 

9/01/90 

3/01/91 

9/01/91 


PV  issue  pnces  (9/01/88).. 


Debt  sefvica 


$1  393,750  00 

1,393,750  00 

25,500,000.00 

125,000  00 


Guarantee 


PV 

(5  9782082303 

percent) 


$140,000  00 

140,000  00 

70.000  00 


$140  000  00 

1  446,012  39 

1,301,073  37 

22,006.162  24 

104,75200 


25,000.00000 


The  present  value  as  of  September  1. 1988 
of  Si  paid  on  each  September  1  an  annual 
letter  of  credit  fee  is  payable  is  $7.78180.  The 
aggregate  constant  payment  amount  is 
$4,497.67  (S35.000  divided  by  $778180).  See 
paragraph  (b)(13)(iii)(C)  of  this  section.  The 
fixed  yield  bonds  are  treated  as  if  issued  on 
March  1, 1991  for  par  ($25  million).  The 
accrued  interest  to  be  paid  on  the  bonds  that 
were  not  tendered  on  March  1, 1991  is  not 
treated  as  interest  on  the  fixed  yield  bonds 
issued  on  March  1, 1991.  See  paragraph 
(b)(3)(i)  of  this  section.  The  early  retirement 
value  of  the  fixed  yield  bonds  on  the  first 
installment  computation  date  (9/01/93)  is  the 
present  value  of  the  bonds  on  that  date.  See 
paragraph  (b)(7)(i)  of  this  section.  The  yleld- 
to-malurity  on  the  fixed  yield  bonds  Is  8.511 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Date 


Paynnents 


PV 

(8  5110819458 
pefcent) 


PV 

Date 

Payments 

(8.5110819458 
percent) 

9/01/93 

2,125,000  00 

1,732,501.82 

9/01/94 

2.125.000.00 

1,596,61280 

9/01/95 

2,125,000.00 

1,471,382  25 

9/01/96 

2,125.000.00 

1.355,974  18 

9/01/97 

2.125,000  00 

1.249,618  15 

9/01/98 

2,125,000.00 

1,151,604  18 

9/01/99 

2,125,000.00 

1.061,277  94 

9/01/00 

2,125,000.00 

978.03646 

9/01/01 

2,125,000.00 

901.32403 

9/01/02 

2,125,000.00 

830,628  55 

9/01/03 

27.125.000.00 

9,771,102.62 

PV  issue 

prices 

(3/01/ 

91) 

25,000.000  00 

9/01/91. 
9/01/92 


$1,062.500  00 
2.125.000  00 


$1,019,980  55 
1,879,956  47 


See  paragraph  (b)(5)(ii)  of  this  section.  The 
aggregate  present  value  of  the  fixed  yield 
bonds  on  September  1, 1993  determined  by 
using  the  exact  method  is  $27,106,965.13, 
computed  as  follows: 


Date 

Payments 

PV(8  511 
percent) 

9/01/93    . 

$2,125,000  00 
2,125,000  00 
2  125,000  00 
2,125  000  00 
2  1 25  000  00 
2,125  000  00 
2  125  000  00 
2,125  000  00 
2  125,000  00 
2,125,000  00 

27,125,000,00 

$2,125  000  00 

9/01/94 

1,956,326  81 

9/01/95    .    ... 

1  804  726  53 

9/01/96 

1,663,173  81 

9/01/97 

1,532,723  69 

9/01/98 

1.412,505  36 

9,'01/99 

1  301,716  29 

9/01/00 

1  199  616,90 

9/01/01  

1  105  525  61 

9/01/02 

1  01881432 

9/01/03 

11,984.835.81 

PV(9/01/ 
93) 

27,106,965.13 

See  paragraph  (b)(8)(i)  of  this  section.  The 
aggregate  present  value  of  the  bonds 
determined  by  using  the  approximate  method 
is  $27,125,000.  which  is  higher.  See  paraHraph 
(b)(8)(iiij  of  this  section.  The  Yield  on  the 
variable  yield  issue  as  of  the  first  insldlimGnt 
computation  date  is  7.149  percent  per  annum 
compounded  semiannually,  computed  as 
follows; 


\ 

Date 

Dfbi  serv>ce 

PV 
Guarantee       (7  1485008956 
percent) 

$144,497  67 
144.497  67 

$144,497  67 

$1,393.750  00 
1  393,750  00 

25.500.000  00 

(25,000,000  00) 
1  187,500  00 
2,125.000  00 

27,125,000.00 

1.433.912  56 

144,497  67         1,336,654  21 

21.393,467  67 

(20.973,987,91) 

965.527,42 

4,497  67 

4,497.67 

1,607.913  85 

.■■»•>••••*••    ...••• 

19,092,014.53 

A 

$25,000.000  00 

?  1,148-4T    Allocation  and  accounting 
rules  (temporary). 

(h)  Genera  I  rule.  An  investment  is 
allocated  to  an  issue  for  the  period 
th^t— 

(11  Begins  on  the  date  gross  proceeds 
are  allocated  to  the  issue  and  to  the 
investment;  and 

(2)  Ends  nn  the  date  such  groos 
proceeds  cease  to  be  allocated  to  the 
issue  or  to  the  investment. 


See  S  1.148-8T  for  definitions  and 
special  rules  relating  to  required  rebate. 
See  !  1.150-lT  for  definitions  and 
special  rules  relating  to  tax-exempt 
bond  requirements  in  general. 

(b)  Allocation  of  gross  proceeds  to 
issue.  [Reserved) 

(c)  Allocation  of  gross  proceeds  to 
expenditures — (1)  In  general.  (Reserved) 

(2)  Expenditures  from  checking 
account.  An  expenditure  of  proceeds  in 


a  cherking  or  similar  account  may  be 
treated  as  made — 

(i)  On  the  date  a  negotiable  check  is 
written  on  the  account  if  the  check  is 
delivered  or  mailed  no  later  than  one 
business  day  after  such  date:  or 

(ii)  On  the  date  the  check  is  delivered 
or  mailed;  if  the  payor  has  no  reason  to 
believe  that  the  check  will  not  clear 
within  a  reasonable  period  of  time 
thereafter. 


(d]  A /location  of  gross  proceeds  to 
investmenls.  [Reserved] 

(e)  Special  allocation  rules  for 
refundings — (1)  Allocation  of  excess 
gross  proceeds  of  refunded  issue — (i) 
Allocation  of  excess  gross  proceeds  to 
escrow.  Excess  replacement  funds  and 
excess  proceeds  of  a  refunded  issue 
shall  be  allocated  to  investments  the 
receipts  from  which  are  to  be  used  to 
discharge  the  principal  or  interest  on  or 
the  retirement  price  of  bonds  that  are 
part  of  the  refunded  issue. 

(ii)  Allocation  of  excess  gross 
proceeds  in  escrow.  Excess  replacement 
funds  and  excess  proceeds  of  a  refunded 
issue  shall  be  allocated  to  investments 
described  in  paragraph  (e)(l)(i)  of  this 
section  in  such  manner  as  to  ensure  that 
the  expenditure  of  such  funds  and 
proceeds  does  not  occur  later  than  the 
expenditure  of  any  sale  proceeds  of  the 
refunding  issue  that  are  allocated  to 
investments  described  in  paragraph 
(e)(l)(i)  of  this  section. 

(iii)  E.Kcess  replacement  funds.  The 
term  "excess  replacement  funds"  means. 
with  respect  to  a  refunded  issue, 
amounts  that  at  the  time  of  the  issuance 
of  the  refunding  issue  or  at  any  time 
within  6  months  thereof  are  or  were 
gross  proceeds  (other  than  proceeds)  of 
the  refunded  issue  if — 

(A)  The  amounts  are  or  were  to  be 
used  to  discharge  the  principal  or 
interest  on  or  the  retirement  price  of  an_\ 
bond  that  is  part  of  the  refunded  issue 
(or  a  rei.ited  issue  that  is  equally  and 
ratably  secured)  without  regard  to  this 
paragraph  (e)(1); 

(B)  The  amounts  are  not  gross 
proceeds  of  the  refunding  issue  after  the 
date  of  issue  of  the  refunding  issue  and 
at  all  times  thereafter  until  used  to 
discharge  the  principal  or  interest  on  or 
the  retirement  price  of  any  bond  that  is 
part  of  the  refunding  issue  (or  until  such 
time  as  this  paragraph  (e)(1)  applies  to 
such  amounts  by  reason  of  a  subsequent 
refunding); 

(C)  The  amounts  were  not  used  to 
defease  bonds  (legally  or  economically) 
that  are  part  of  the  refunded  issue  on  a 
date  earlier  than  the  date  that  is  6 
months  before  the  date  of  issue  of  the 
refunding  issue  in  a  transaction 
unrelated  to  the  issuance  of  the 
refunding  issue:  and 

(D)  The  amounts  are  not  part  of  a 
reasonably  required  reserve  or 
replacement  fund  or  bona  fide  debt 
service  fund  for  the  refunded  issue  aflor 
the  date  of  issue  of  the  refunding  issue. 

No  amount  lh,:!t  was  part  of  a  bona  fide 
debt  service  fund  for  the  refunded  issue 
shall  be  treated  as  described  in 
paragraph  (e)(l)(iii)(B). 


[\v)  Excess  proceeds  The  term 
"excess  proceeds"  means,  with  respect 
to  a  refunded  issue,  amounts  that  at  the 
time  of  issuance  of  the  refunding  issue 
are  proceeds  of  the  refunded  issue  if — 

(A)  The  amounts  are  allocated  to 
investments  described  in  paragraph 
(e)(l)(i)  of  this  section  and  are  described 
in  paragraph  (e)(l)(iii)(C)  or  (e)(l)(iii)(D) 
of  this  section;  or 

(B)  The  amounts  were  to  be  used  to 
pay  interest  on  the  refunded  portion  of 
the  refunded  issue  that  accrues  within 
the  period  of  time  described  in  §  1.103- 
15(b)(2)  and  are  described  in  paragraph 
(e)(l)(iii)(C)  of  this  section. 

(v)  Transition  rule.  If  a  refunding 
issue  is  sold  on  or  before  May  15, 1989, 
and  issued  on  or  before  )une  14, 1989 — 

(A)  Paragraph  [e)(l)(i)  of  this  section 
shall  not  apply; 

(B)  Paragraph  (e)(l)(ii)  of  this  section 
shall  not  apply  to  any  refunding  issue  to 
which  section  149(d)i4)  does  not  apply; 

(C)  In  the  case  of  any  refunding  issue 
to  which  section  149(d)(4)  applies, 
paragraph  (e)(l)(ii)  of  this  section — 

[1]  Shall  not  apply  to  excess 
replacement  funds  that  were  not  gross 
proceeds  of  the  refunded  issue  or  that 
were  part  of  a  reasonably  required 
reserve  or  replacement  fund  (other  than 
a  bona  fide  debt  service  fund]  before  the 
date  of  issue  of  the  refundmg  issue  or 
that  were  used  to  defease  bonds  (legally 
or  economically)  before  such  date; 

[2]  Shall  not  apply  to  excess  proceeds 
of  the  refunded  issue  that  were  not  to  be 
used  to  pay  interest  on  the  refunded 
portion  of  the  refunded  issue  that 
accrues  within  the  period  of  time 
described  in  §  1.103-15(b)(2);  and 

[3]  Shall  apply  only  for  purposes  of 
applying  paragraph  (e)(2)  of  this  section 
(including  §  1.103-14(e)(2)(ii)  if 
paragraph  {e)(2)(iii)(A]  of  this  section 
applies). 

(2)  Transferred  proceeds — (i)  In 
general.  At  the  close  of  business  on  the 
date  that  any  amount  of  the  proceeds  of 
a  refunding  issue  are  used  to  discharge 
the  principal  or  interest  on  or  the 
retirement  price  of  any  bond  that  is  part 
of  a  refunded  issue,  the  same  amount  of 
the  proceeds  of  the  refunded  issue  shall 
cease  to  be  treated  as  proceeds  of  the 
refunded  issue  and  shall  be  treated  as 
transferred  proceeds  of  the  refunding 
issue. 

(ii)  Special  rules — (A)  Unspent 
proceeds  transfer  first.  Proceeds  of  the 
refunded  issue  not  allocated  to 
expenditures  shall  cease  to  be  proceeds 
(and  become  transferred  proceeds) 
under  paragraph  (e)(2)(i)  of  this  section 
before  any  other  proceeds  of  the 
refunded  issue. 

(B)  Transfer  otherwise  is  ratable. 
Except  as  otherwise  provided  in 


paragraph  (e)(2)(ii)(A)  of  this  section, 
proceeds  of  the  refunded  issue  ratably 
cease  to  be  proceeds  (and  become 
transferred  proceeds)  under  paragraph 
(e)(2)(i)  of  this  section. 

(C)  Transfer  cap.  In  the  case  of  a 
refunding  issue  to  which  section 
149(d)(4)  applies,  paragraph  (e)(2)(i)  of 
this  section  shall  not  apply  on  a  dale  to 
the  extent  that  it  would  cause  the  value 
of  the  nonpurpose  investments  allocated 
to  the  refunding  portion  of  the  issue  to 
exceed  by  more  than  10  percent  the 
value  of  the  bonds  allocated  (on  a  pro 
rata  basis)  to  such  portion  of  the  issue. 
The  value  of  an  investment  is  the  receipt 
that  would  be  taken  into  account  under 
§  1.148-2T(b)(2)(iii)  on  the  following 
date  if  such  date  were  an  installment 
computation  date.  The  value  of  a  bond 
is  the  excess  of  the  issue  payments  that 
would  be  taken  into  account  under 

§  1.14&-3T  on  the  following  date  if  the 
bond  were  retired  on  such  date,  over 
any  amounts  actually  paid  on  such  dale 
with  respect  to  the  bond.  For  purposes 
of  this  paragraph  (e)(2)(ii)(C),  tax- 
exempt  investments  shall  be  treated  as 
nonpurpose  investments. 

(D)  No  transfer  in  abusive  cases. 
Paragraph  (e)(2)(i)  of  this  section  shall 
not  apply  to  the  extent  that  the  principal 
purpose  for  if  suing  any  portion  of  the 
refunding  issue  is  to  cause  proceeds  of 
the  refunded  issue  to  cease  to  be  treated 
as  proceeds  of  the  refunded  issue  (or  to 
become  transferred  proceeds  of  the 
refunding  issue). 

(iii)  Transition  rule — (A)  In  general. 
Section  1.103-14(e)(2)(ii)  shall  apply 
(and  paragraph  (e){2)(i)  and  (e)(2)(i))  of 
this  section  shall  not  apply)  for  purposes 
of  determining  the  extent  to  which 
proceeds  of  a  refunded  issue  cease  lo  be 
proceeds  of  the  refunded  issue  (and 
become  transferred  proceeds  of  the 
refunding  issue)  if  the  refunding  issue  is 
sold  on  or  before  May  15, 1989,  and 
issued  on  or  before  June  14, 1989.  In 
applying  §  1.103-14(e)(2)(ii),  the 
definition  of  refunding  issue  in  §  1.148- 
8T(f)(2)(i)  shall  apply  (in  lieu  of  the 
definition  in  §  1.103-14(e)(2)(i)). 

(B)  Exception.  Paragraph  (e)(2)(iii)(A) 
of  this  section  shall  not  apply  lo  a 
refunding  issue  to  which  section 
149(d)(4)  applies  if  (7)  the  weighted 
average  maturity  of  the  refunding  issue 
is  greater  than  10  years  and  greater  than 
105  percent  of  the  remaining  weighted 
average  maturity  of  the  refunded  bonds 
(as  of  the  date  of  issue  of  the  refunding 
issue  but  without  regard  lo  the 
refunding);  [2]  less  than  35  percent  of  the 
original  and  investment  proceeds  of  the 
refunding  issue  to  be  used  lo  pay  the 
principal  of  or  interest  on  or  the 
retirement  price  of  the  refunded  bonds  is 
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means  a  demand  deposit  or  similar 
account  with  a  bank,  trust  company,  or 
broker  if — 
(A)  The  account  is  used  for  the 
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to  be  used  to  pay  principal;  and  [3]  a 
forward  purcliase  contract  was  entered 
into  in  connection  with  the  issuance  of 
the  refunding  issue  in  order  to  invest 
amounts  other  than  such  proceeds  and 
to  use  such  amounts  to  discharge 
principal  of  bonds  that  are  part  of  a 
refunded  issue.  The  precedmg  sentence 
shall  not  apply  if  the  Commissioner 
determines  that  the  refunding  issue  is 
not  duscribed  in  section  149(d)(4) 
(without  regard  'o  this  paragraph 
(e)(2)(iii)(B)). 

(C)  Average  maturity,  etc.  For 
purposes  of  paragraph  {e)(2)(iii)(B)  of 
this  section  (/)  the  term  "refunded 
bonds"  means  bonds  the  principal  of  or 
interest  on  or  the  retirement  price  of 
which  is  to  be  discharged  with  proceeds 
of  the  refunding  issue;  [2]  the  weighted 
average  maturity  is  determined  by 
taking  into  account  the  respective  issue 
prices  of  the  bonds;  and  (J)  if  the 
present  value  of  a  bond  (determined  as 
provided  in  §  1.148-3T)  is  at  any  time 
greater  than  110  percent  of  the  issue 
price  of  the  bond,  the  average  of  the 
present  values  of  the  bond  as  of  the  first 
day  of  each  bond  year  shall  be  treated 
as  the  issue  price. 

§  1.14«-5T     Transactions  giving  r-se  to 
imputed  receipts  (temporary). 

,a,.'.;i;e;;c'.-i;,.  ;Kob^r\ed] 

(b)  Certain  temporary  investment 
accounts — (1)  Ax>  receipt  imputed.  No 
receipt  shall  be  imputed  with  respect  to 
investments  of  gross  proceeds  of  an 
issue  in  a  nonpurpose  receipt  account  on 
any  day  during  a  calendar  month  if  the 
average  daily  balance  in  the  account 
during  the  month  does  not  exceed  the 
greater  of — 

(i)  Si 0.000;  and 

(ii)  The  lesser  of  (A)  10  percent  of  the 
unspent  gross  proceeds  of  the  issue,  and 
(B)  S50.000. 

(2)  Bond  yield  limit.  No  receipl  shall 
be  imputed  with  respect  to  investments 
of  gross  proceeds  of  an  issue  in  a 
nonpurpose  receipt  account,  a  purpose 
receipt  account,  or  a  checking  account 
on  any  day  during  a  calendar  month  to 
the  extent  that  the  receipt  would  cause 
the  yield  on  the  investments  of  gross 
proceeds  of  the  issue  in  such  account 
during  such  month  to  exceed  the  yield 
on  the  issue  if  the  average  daily  balance 
in  the  account  during  the  month  does 
not  exceed  the  greater  of— 

(i)  $250,000;  and 

(.i)  The  lesser  of  (A)  10  percent  of  the 
unspent  gross  proceeds  of  the  issue,  and 
(B)  S2.5  million. 

(3)  Qualified  accounts.  For  purposes 
of  paragraphs  (b)(l )  and  (b)(2)  of  this 
section — 

(i)  Nonpurpose  receipt  account  The 
term  "nonpurpose  receipt  account" 


means  a  demand  deposit  or  similar 
account  with  a  bank,  trust  company,  or 
broker  if — 

(A)  The  account  is  used  for  the 
purpose  of  holding  amounts  received 
with  respect  to  investments  (other  than 
purpose  investments)  for  a  short  period 
of  time  until  the  amounts  can  be 
reinvested  at  an  arm's  length  intrrest 
rate; 

(B)  Substantially  all  such  amounts  are 
in  the  account  for  five  business  days  or 
less  before  being  used  for  such  purpose: 
and 

(C)  Substantially  all  investments 
acquired  with  such  amounts  are  not 
demand  deposits  and  are  held,  on  the 
average,  for  a  period  of  30  days  or  more. 

(ii)  Purpose  receipt  account.  The  term 
"purpose  receipt  account"  means  an 
account  that  would  be  a  nonpurpose 
receipt  account  if  paragraph  (b)(3)(i)(A) 
of  this  section  were  applied  by 
substituting  "purpose  investments  '  for 
"investments  (other  than  purpose 
investments)". 

(iii)  Checking  account.  The  term 
"checking  account"  means  a  checking  or 
similar  account  if — 

(A)  The  account  is  used  for  the 
purpose  of  holding  funds  for  a  short 
period  of  time  until  the  funds  are  used  to 
pay  expenditures:  and 

(B)  Substantially  all  such  funds  are 
transferred  to  the  account  no  earlier 
than  five  business  days  before  such 
funds  are  used  to  pay  expenditures. 

(iv)  Disqualified  account.  Paragraphs 
(b)(1)  and  (b)(2)  of  this  section  shall  not 
apply  to  an  account  if  all  or  any  portion 
of  the  account  is  formed  or  availed  of  for 
the  principal  purpose  of  taking 
advantage  of  this  paragraph  (b). 

(4)  Aggregation  of  accounts.  For 
purposes  of  applying  paragraphs  (b)(1) 
and  (b)(2)  of  this  section — 

(i)  All  nonpurpose  receipt  accounts  in 
which  gross  proceeds  of  an  issue  are 
invested  shall  be  treated  as  one 
separate  account; 

(ii)  All  purpose  receipt  accounts  in 
which  gross  proceeds  of  an  issue  are 
invested  shall  be  treated  as  one 
separate  account; 

(iii)  All  checking  accounts  in  which 
gross  proceeds  of  an  issue  are  invested 
shall  be  treated  as  one  separate 
account:  and 

(iv)  Gross  proceeds  of  an  issue  and 
funds  (other  than  gross  proceeds  of  the 
issue)  shall  not  be  treated  as  in  the  same 
account. 

(5)  Gross  proceeds.  For  purposes  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  the  term  "gross  proceeds"  shall 
not  include — 

(i)  Any  amount  that  may  not  be 
invested  in  higher  yielding  investments 
(as  defined  in  section  148(b)(1))  without 


causing  bonds  that  are  part  of  the  issue 
to  be  arbitrage  bonds  (dS  defined  in 
section  148(a));  and 

(ii)  Any  amount  that  is  part  of  a 
reserve  or  replacement  fund  that  is  nut  a 
bona  fide  debt  service  fund. 

(c)  Cevtuin  imputed  escrow  rpcc:p's — 
(1)  Dffeasance  rnceipt — |i)  In  general. 
Any  interest  saving  with  respect  to  a 
bond  that  is  directly  attributable  to  an 
investment  in  an  escrow  shall  be  treated 
as  an  imputed  receipt  with  respect  to 
such  investment.  The  preceding 
sentence  shall  not  apply  to  the  extent 
that  the  interest  saving  is  eliminated  by 
payment  of  a  similar  amount  with 
respect  to  a  refunding  bond.  No  interest 
saving  is  eliminated  by  a  simil.ir 
pavment  if  the  similar  pav'ment  may  be 
taken  into  account  under  §  1.148-3T  in 
computing  the  yield  on  the  issue  of 
which  the  refunding  bond  is  a  part. 

(ii)  Interest  saving.  The  term  "interest 
saving"  means,  with  respect  to  a  bond — 

(A)  Any  reduction  in  a  payment  of 
interest  on  the  bond; 

(B)  Any  reduction  in  a  payment  for  a 
guarantee  with  respect  to  a  bond  or  a 
purpose  investment;  and 

(C)  Any  recovery  of  a  payment 
described  in  paragraph  (c)(2)(ii)(A)  or 
(c)(2)(ii)(B)  of  this  section, 

(iii)  Transition  rule.  This  paragraph 
(c)(1)  shall  apply  to  an  issue  sold  on  or 
before  May  15. 1989.  and  issued  on  or 
before  June  14, 1989  only  to  the  extent 
that  the  interest  saving  is  attributable  to 
an  investment  in  an  escrow  established 
after  June  14. 1989.  The  preceding 
sentence  shall  not  apply  to  a  refunding 
issue  to  which  section  149(d)(4)  applies 
if  any  interest  saving  described  in 
paragraph  (c)(l)(ii)(A)  or  (c)(l)(ii)(C)  of 
this  section  that  is  attributable  to 
investments  (other  than  transferred 
investments)  that  are  allocated  to  the 
issue  and  in  an  advance  refunding 
escrow  is  not  taken  into  account  in 
computing  the  yield  on  such  issue  for 
purposes  of  §  1.14&-3T. 

(iv)  Savings  treated  as  paid  in 
computing  yield  on  defeased  bond.  A 
payment  with  respect  to  a  bond  that  is 
reduced  or  recovered  shall  nonetheless 
be  treated  as  paid  with  respect  to  the 
bond  for  purposes  of  §  1.148-3T  if  the 
interest  saving  from  the  reduction  or 
recovery  is  treated  as  an  imputed 
receipt  with  respect  to  an  investment 
under  paragraph  (c)(l)(i)  of  this  section 
(or  is  taken  into  account  in  computing 
the  yield  on  a  refunding  issue  under 
paragraph  (c)(l)(iii)  of  this  section). 

(2)  Excess  tax-exempt  receipt — (i)  In 
general.  Any  excess  receipts  from  tax- 
exempt  investments  in  an  escrow 
established  after  fune  14,  1989.  shall  be 
treated  as  imputed  receipts  with  respect 


to  the  nonpurpose  investments  in  the 
same  escrow. 

(ii)  Excess  receipts.  There  are  excess 
receipts  from  tax-exempt  investments  in 
an  escrow  if — 

(A)  The  composite  yield  on  the  tax- 
exempt  investments  in  the  escrow 
exceeds  the  composite  yield  on  the 
nonpurpose  investments  in  the  same 
escrow  by  more  than  one-eighth  of  one 
percent;  and 

(B)  The  weighted  average  maturity  of 
the  tax-exempt  investments  in  the 
escrow  (determined  as  provided  in 

§  1.148-4T(e)(2)(iii)(C)  [2]  and  (J)  but 
without  regard  to  any  investment  that  is 
in  the  escrow  for  3  months  or  less)  is 
more  than  25  percent  greater  or  less 
than  the  weighted  average  maturity  of 
the  nonpurpose  investments  in  the 
escrow  (determined  in  the  same 
manner). 

The  excess  receipts  are  all  the  receipts 
with  respect  to  the  tax-exempt 
investments  in  excess  of  the  receipts 
that  produce  a  composite  yield  on  the 
tax-exempt  investments  no  greater  than 
one-eighth  of  one  percent  higher  than 
the  composite  yield  on  the  nonpurpose 
investments. 

(3)  Escrow.  An  investment  is  in  an 
escrow  if  the  investment  is  in  an 
advance  refunding  escrow  or  an  excess 
proceeds  escrow.  For  purposes  of  the 
preceding  sentence.  §  1.148-8T(g)  shall 
be  applied  by  treating  every  investment 
(other  than  a  purpose  investment)  as  a 
nonpurpose  investment,  and  §  1.148-8T 
(g)(3)  and  (g)(4)  shall  be  applied  by 
substituting  "gross  proceeds"  for 
"proceeds"  each  place  it  appears. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c); 

Example  (1).  |i)  In  June  1989  City  E  issues  a 
refunding  issue  the  proceeds  of  which  are  to 
be  used  (together  with  other  available  funds) 
to  defease  all  the  outstanding  bonds  that  are 
part  of  a  refunded  issue.  The  other  available 
funds  to  be  used  to  defease  the  outstanding 
bonds  ure  proceeds  of  the  refunded  issue  that 
were  in  a  reasonably  required  reserve  fund 
tor  the  refunded  issue,  gross  proceeds  of  the 
refunded  issue  that  were  in  a  bona  fide  debt 
service  fund  for  the  refunded  issue,  and  other 
available  funds  that  were  not  gross  proceeds 
of  the  refunded  issue  before  the  dale  of  issue 
of  the  refunding  issue.  A  portion  of  the 
investments  acquired  with  the  proceeds  of 
the  refunding  Issue  and  the  other  available 
funds  are  tax-exempt  investments.  All  of  the 
investments  allocated  to  the  proceeds  of  the 
refunding  issue  that  are  to  be  used  to  defease 
the  outstanding  bonds  are  in  the  same 
advance  refundmg  escrow.  All  of  the 
investments  allocated  to  the  other  available 
funds  are  in  the  same  excess  proceeds 
escrow.  See  paragraph  (r)(3)  of  this  section. 

(ii)  The  terms  of  the  outstanding  bonds 
provide  that  the  9  percent  interest  rale 
otherwise  payable  on  any  bond  that  is 


defeased  is  reduced  by  one  percent  per 
annum.  All  of  the  reduced  payments  of 
interest  resulting  from  the  defeasance  of  the 
outstanding  bonds  are  interest  savings 
described  in  paragraph  (c)(l)(ii)|Al  of  this 
section.  Since  the  interest  savings  are  directly 
attributable  to  the  investments  in  the 
escrows,  the  savings  are  treated  as  imputed 
receipts  with  respect  to  the  investments  for 
purposes  of  §  1,148-2T.  The  allocation  rules 
in  §  1  148-4T(t;)(l)  apply  for  purposes  of 
determining  the  portion  of  the  interest 
savings  that  are  allocated  to  each  investment. 
The  reduction  in  the  9  percent  interest  rate  on 
the  outstanding  bonds  is  not  taken  into 
account  in  computing  the  yield  on  the 
outstanding  bonds  (or  the  issue  of  which  such 
bonds  are  a  part)  under  §  1.148-3T.  See 
paragraph  lc)(l)(iv)  of  this  section. 

Example  (21.  The  facts  are  the  same  as  in 
Example  [1 ).  except  that  (Instead  of  a  one 
percent  reduction  in  payments  of  interest  on 
the  outstanding  bonds),  the  defeasance 
results  in  a  one  percent  reduction  in 
payments  for  a  guarantee  with  respect  to  the 
outstanding  bonds.  The  outstanding  bonds 
were  secured  by  a  letter  of  credit.  The  letter 
of  credit  is  not  a  qualified  guarantee  (within 
the  nieaning  of  §  1  14ft-3T(b)(12)).  The  annual 
letter  of  credit  fee  piiyable  each  year  is  equal 
to  one  percent  of  the  outstanding  principal 
amount  of  the  bonds.  The  terms  of  the 
outstanding  bonds  provide  thai  the  letter  of 
(  redil  is  not  required  to  secure  bonds  that 
have  been  defeased.  As  a  result  of  the 
defeasance.  City  F,  is  no  longer  required  to 
pay  Ihe  annual  letter  of  credit  fees.  Assume 
that  City  E  will  pay  identical  annual  letter  of 
credit  fees  for  a  letter  of  credit  to  secure  the 
refunding  issue,  and  thiit  this  letter  of  credit 
IS  a  qualified  guarantee  (within  the  meaning 
of  5  1.148-3T(b)(12)).  The  reductions  in  the 
payments  for  Ihe  letter  of  credit  fees  with 
respect  to  the  outstanding  bonds  are  interest 
savings  described  in  paragraph  (c)(1)(ii){B)  of 
this  section  that  are  directly  attributable  to 
Ihe  investments  in  the  escrows.  These 
interest  savings  are  treated  as  Imputed 
receipts  with  respect  to  the  escrow 
investments.  The  interest  savings  would  not 
be  treated  as  imputed  receipts  if  the  letter  of 
credit  securing  Ihe  refunding  Issue  was  not  a 
qualified  guarantee  (within  the  meaning  of 
§1.148-3T(b){12)). 

Example  (3j.  The  facts  are  Ihe  same  as  in 
Example  (2),  except  that  Ihe  entire  letter  of 
credit  fee  was  prepaid  on  the  date  of  Issue  of 
the  outstanding  bonds,  and  a  portion  of  the 
prepaid  fee  is  refunded  by  Ihe  guarantor 
when  the  outstanding  bonds  are  defeased. 
The  portion  of  the  refunded  fee  that  Is 
properly  allocable  to  the  period  that  begins 
on  Ihe  dale  the  outstanding  bonds  are 
defeased  and  that  ends  on  the  dale  the 
outstanding  bonds  are  retired  is  an  interest 
saving  directly  attributable  to  the 
investments  In  Ihe  escrows.  The  portion  of 
the  refunded  fee  properly  allocable  to  the 
period  beginning  on  Ihe  date  the  outstanding 
bonds  are  retired  and  ending  on  the  final 
maturity  date  of  Ihe  outstanding  bonds  is  not 
attributable  to  Ihe  Investments  In  the 
escrows.  The  constant  payment  allocation 
method  Is  a  proper  method  of  allocating  the 
refund  for  this  purpose.  See  §  1.148- 
3T(b)|13)(lil)(C). 


§  1.148-6T    6-month  temporary  irve^iment 

exception  and  other  special  rutcs 
(temporaryi  I  Reserved 

§  1.148-7T  E»ception  fo'  smat,  i;,t,,jc-" 
With  general  taitng  powers  itei-ipo'.i' . 
(Reserved 

§  1,148-81      Detmitions  and  spfrCi.^,  'aies 
relating  to  required  rebate  (tem(M:>rary). 

\a\  Appin,Utiun\ .   i  he  ueiiiiuiijIlS  and 

rules  in  this  section  apply  for  purposes 
of  this  section  and  {§  1.148-OT  through 
1.148-7T  except  to  the  extent  otherwise 
provided.  See  %  1.150-lT  for  definitions 
and  special  rules  relating  to  tax-exempt 
bond  requirements  in  general. 

(b)  Computations  and 
determinations — (1)  Computation 
dates — (i)  In  general.  The  term 
"computation  date"  means  an 
installment  computation  date  or  the 
fmal  computation  date. 

(ii)  Installment  date.  The  term 
"installment  computation  date"  means, 
with  respect  to  an  issue,  the  last  day  of 
the  fifth  and  each  succeeding  fifth  bond 
year. 

(iii)  Final  date.  The  term  "fmal 
computation  date"  means,  with  respect 
to  an  issue,  the  date  the  last  bond  that  is 
pari  of  the  issue  is  discharged. 

(iv)  Other  dale.  If  the  Commissioner 
determines  that  an  issue  is  likely  to  fail 
to  meet  the  requirements  of  §  1.148-lT 
and  that  a  failure  to  serve  a  notice  of 
demand  for  payment  on  the  issuer  will 
jeopardize  the  assessment  or  collection 
of  tax  on  interest  paid  or  to  be  paid  on 
the  issue,  the  date  the  Commissioner 
serves  such  notice  on  the  issuer  shall  be 
treated  as  a  computation  date.  The 
Commissioner  shall  designate  in  Ihe 
notice  whether  such  date  shall  be 
treated  as  an  installment  computation 
date  or  a  final  computation  date 
(whichever  is  necessary  to  carry  out  the 
purposes  of  this  paragraph  (b)(l)(iv)). 

(2)  Bond  year.  The  term  "bond  year" 
means,  with  respect  to  an  issue,  each  1- 
year  period  (or  shorter  period  from  the 
date  of  issue)  that  ends  at  the  close  of 
business  on  the  day  in  the  calendar  year 
that  is  selected  by  the  issuer.  The  day 
selected  by  the  issuer  must  be  the  last 
day  of  a  compounding  interval  used  in 
computing  the  yield  on  the  issue  under 

§  1.148-3T. 

(3)  Discharge.  A  bond  is  discharged 
on  the  date  all  amounts  due  thereunder 
are  actually  and  unconditionally  due  if 
cash  is  available  at  the  place  of 
payment,  and  no  interest  accrues  with 
respect  to  the  bond  after  such  date.  See 
§  1.150-lT(d)(2)  for  definition  of  actually 
and  unconditionally  due.  An  amount  is 
paid  or  used  to  discharge  the  principal 
or  interest  on  or  the  retirement  price  of  a 
bond  on  the  date  such  principal  or 
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capacity  of  underwriters  or  wholesalers) 
and  are  not  issued  for  property,  the 
issue  price  of  the  bonds  is  determined 


and  the  date  on  which  the  bond  is 

remarketed  as  the  date  of  issue. 
(3)  Fair  market  value  limit.  In  no 
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(C)  Sale  proceeds  used  to  pay 
capitalized  interest  on  the  issue  that 
accrues  no  later  than  the  date  that  is  3 


Example  fU  The  facts  are  the  same  as  in 
Example  CI)  in  paraRraph  (gi(51  of  this 
section,  except  that  Si  million  of  the  proceeds 


(B)  Fund  described.  A  fund 
established  pursuant  to  a  State 
constitutional  omvisinn  ta  Hoar-rit^Bil 
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interest  or  rf^tircmcnt  pnce  is  nctually 
and  unconditionally  due  if  cash  is 
available  at  the  place  of  payment,  and 
no  interest  accrues  with  respect  to  such 
p.ivment  after  such  date. 

(4)  Actual  facts.  Except  as  otherwise 
provided,  all  computations  and 
detemiinations  shall  be  made  on  the 
b.js:s  of  actu;il  Kicts  as  of  the 
computation  date  and  rf.'.isonable 
expectations  as  to  futur*^  events. 

(5)  Present  value.  The  present  value  of 
dn  amount  to  be  received  or  p,jid  is 
determined  by  using  the  following 
formula. 


PV  = 


FV 

n+ii" 


where: 

PV  =  The  present  value  of  the  amount  to  be 
received  or  paid. 

FV=The  amount  to  be  received  or  paid. 

i  =The  discount  rate  (expressed  as  a  decimal) 
divided  by  the  number  of  compounding 
intervals  in  a  year. 

n  =  The  sum  of  the  number  of  whole 

compounding  inttTv.jis  during  the  period 
beginning  on  the  dale  ds  of  which  the 
present  vaiuf  is  computed  and  ending  on 
the  da'c  !he  amount  is  to  be  received  or 
paid,  and  a  fraction,  the  numerator  of 
which  is  the  length  of  any  short 
compounding  interval  during  such  period, 
and  the  denominator  of  which  is  the 
length  of  a  whole  compounding  interval. 

(6)  Conventions— [i]  Whole  intervals. 
Ail  whole  intervals  and  compounding 
intervals,  whether  expressed  annually, 
semiannually,  monthly,  or  with 
reference  to  any  other  regular  interval, 
shall  be  treated  as  having  equal  length. 

(ii)  Short  inten-als.  In  computing  the 
length  of  any  short  interval  or 
compounding  interval,  either  the  30  days 
per  month/360  days  per  year  convention 
or  the  actual  days  per  month/actual 
days  per  year  convention  shall  be 
consistently  used:  provided  that,  either 
convention  may  be  consistently  used  for 
each  investment.  The  examples  herein 
use  the  30  days  per  month/360  days  per 
year  convention. 

(iii)  Yield.  Yield  is  an  annual 
percentage  rate  and,  when  expressed  as 
a  decimal,  shall  be  accurate  to  at  least 
six  places  (and  rounded  to  at  least  five). 

(iv)  Other  conventions.  Other 
standard  financial  conventions  may  be 
used.  For  example,  amounts  payable  on 
'h*»  first  business  day  of  a  month  may  be 
treated  as  if  payable  on  the  first  day  of 
the  month. 

(c)  Issue  price — (1)  In  general.  The 
term  "issue  price"  has  the  meaning 
given  such  term  by  sections  1273  and 
1274.  Thus,  .f  bonds  are  publicly  offered 
\i  p  .  sold  by  the  issuer  to  a  bond  house, 
broker,  or  similar  persons  acting  in  the 


capacity  of  underwriters  or  wholesalers) 
and  are  not  issued  for  property,  the 
issue  price  of  the  bonds  is  determined 
on  the  basis  of  the  initial  offering  price 
to  the  public  at  which  price  a  substantial 
amount  of  the  bonds  was  sold  to  the 
public.  Such  price  shall  be  determined 
separately  for  bonds  that  are  not 
substantially  identical.  Such  pnce  also 
shall  be  determined  separately  for 
substantially  identical  bonds  that  are 
sold  at  one  price  to  the  general  public 
and  to  institutional  or  other  investors  at 
a  discount  from  that  price.  If  a  bond  is 
sold  to  the  public  after  the  date  of  issue, 
the  price  at  which  the  bond  is  sold  must 
be  adjusted  to  reflect  the  price  at  which 
the  bond  would  have  been  sold  on  the 
date  of  issue.  This  adjustment  shall 
eliminate  any  change  in  the  fair  market 
value  of  the  bond  after  the  date  of  issue 
(including  any  change  attributable  to 
interest  and  premium  or  di.scount  that 
accrues  on  the  bond  after  such  date)  If  a 
bond  is  issued  for  property,  appropriate 
adjustments  shall  be  m.ide  to  the 
applicable  Federal  rate  to  f.4ke  into 
account  the  tax  exemption  of  the  bond 
in  applying  section  1274.  See  section 
1288(bJ(l). 

(2)  Special  rules.  For  purposes  of 
determining  the  issue  price  of  a  bond 
under  paragraph  (c)(l|  of  this  section — 
(i)  Reasonable  expectations  Except 
as  otherwise  provided  in  this  paragraph 
(c)(2).  the  issue  price  of  a  bond  that  is 
publicly  offered  shall  be  determined  on 
the  basis  of  actual  facts  and  reasonable 
expectations  as  of  the  sale  date  and 
shall  not  be  adjusted  to  take  into 
account  actual  facts  after  such  date.  See 
§  1.150-lT(c)(l)  for  definition  of  sale 
date. 

(ii)  Bonds  offered  at  a  discount.  If 
substantially  identical  bonds  are  offered 
at  one  price  to  the  general  public  and  at 
a  discount  from  that  price  to 
institutional  or  other  investors,  the 
determination  as  to  which  bonds  are 
sold  at  each  price  shall  be  made  on  the 
basis  of  actual  facts  and  reasonable 
expectations  as  of  the  date  of  issue.  See 
§  1.150-lT(c)(2)  for  definition  of  date  of 
issue. 

(iii)  Bona  fide  offering  required. 
Paragraph  (c)(2)(i)  and  (c)(2)(ii)  of  this 
section  shall  not  apply  to  any  bond  that 
is  not  actually  offered  to  the  general 
public  in  a  bona  fide  public  offering  for 
the  issue  price  of  the  bond  (determined 
without  regard  to  this  sentence). 

(iv)  Tender  bond  remarketing.  For 
purposes  of  determining  the  issue  price 
of  a  tender  bond  under  §  1.148- 
3T(d)(2){ii)(A)  when  the  bond  is 
remarketed,  this  paragraph  (c)  shall  be 
applied  by  treating  the  date  on  which 
the  interest  rate  is  reset  as  the  sale  date 


and  the  date  on  which  the  bond  is 
remarketed  as  the  date  of  issue. 

(31  Fair  market  value  limit.  In  no 
event  shall  the  issue  pnce  of  a  bond 
determined  uniier  this  paragraph  (c) 
exceed  the  fair  market  value  of  the  bond 
as  of  the  sale  dale. 

(4)  .Aii^FPgdte  issue  price.  The  term 
"aggresate  issue  price"  refers  to  the  sum 
of  the  issue  prices  of  the  bonds  issued  as 
part  of  the  issue  as  determined  under 
this  paragraph  fc)  (but  without  regard  to 
any  tender  bond  remarketing). 

(d)  Gross  proceeds — (1)  In  general. 
The  term  "gross  proceeds  '  means,  with 
respect  to  an  issue,  any  proceeds  of  the 
issue  and  any  funds  (other  than 
proceeds  of  the  issue)  that  are  part  of  a 
reserve  or  replacement  fund  for  the 
issue. 

(2)  Proceeds.  The  term  "proceeds" 
means,  with  respect  to  an  issue,  any 
original  proceeds,  any  discount 
proceeds,  and  any  transferred  proceeds 
of  the  issue. 

(3)  Original  proceeds.  The  term 
'original  proceeds"  means,  with  respect 
to  an  issue,  any  sale  proceeds  and  any 
investment  proceeds  of  the  issue.  Such 
term  shall  also  include  any  amount 
recovered  with  respect  to  the  issue 
under  §  M4R-lT[d).  Such  term  shall  not 
include  dnioiints  actually  or 
constructively  received  with  respect  to  a 
purpose  investment  to  the  extent  such 
amounts  arc  properly  allocated  to 
administrative  costs  recovernhle  under 

§  1, -103-13101151  or  to  the  higher  yield 
permitted  under  5  1  in3-13(b)(.-5)(i)(.-\). 
For  purposes  of  the  preceding  sentence, 
a  purpose  investment  that  is  a  tax- 
exempt  bond  shall  not  be  treated  as  tax- 
exempt. 

(4)  Sole  prucet'ds  The  term  "sale 
proceeds"  means,  with  respect  to  an 
issue,  any  amounts  actually  or 
constructively  received  from  the  sale  (or 
other  disposition)  of  any  bond  that  is 
part  of  the  issue. 

(5)  Investment  proceeds.  The  term 
"investment  proceeds"  means,  with 
respect  to  an  issue,  any  amounts 
actually  or  constructively  received  from 
investing  original  proceeds  of  the  issue. 

(6)  Mot  sale  proceeds — (i)  In  general. 
The  term  "net  sale  proceeds  '  means, 
with  respect  to  an  issue,  any  sale 
proceeds  of  the  issue  (without  regaid  to 
§  1.14&-4T(e)(2)an(i  §  l.in;i-14(e)(2)(ii)) 
other  than — 

(A)  Sale  proceeds  that  are  part  o'a 
reasonably  required  reserve  or 
replacement  fund; 

(B)  Sales  proceeds  used  to  pay 
accrued  intiTcst  included  in  the  issue 
price  of  any  bond  that  is  part  of  the 
issue  no  later  than  the  d.ite  that  is  less 
than  one  vear  after  the  date  of  issue: 


(C)  Sale  proceeds  used  to  pay 
capitalized  interest  on  the  issue  that 
accrues  no  later  than  the  date  that  is  3 
years  after  the  date  of  issue:  and 

(D)  Sale  proceeds  received  with 
respect  to  a  purpose  investment  that  are 
allocated  to  an  expenditure  no  later 
than  13  months  after  the  date  of  receipt 
thereof. 

(ii)  Capitalized  interest.  The  term 
"capitalized  interest"  means,  with 
respect  to  an  issue,  interest  paid  on  the 
sale  proceeds  of  the  issue  that  have 
been  allocated  to  an  expenditure  if — 

(A)  The  expenditure  is  not  for  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond;  and 

(B)  The  expenditure  is  of  a  type  that  is 
chargeable  to  capital  account  for 
Federal  income  tax  purposes  (with  or 
without  an  election  by  a  taxpayer). 
Such  term  shall  also  include  interest  on 
the  sale  proceeds  of  the  issue  that  are 
allocated  to  expenditures  for  the 
payment  of  capitalized  interest  on  the 
issue. 

(iii)  Special  rules  for  refunded  and 
refunding  issues.  For  purposes  of 
applying  any  requirement  relating  to  the 
expenditure  of  the  net  sale  proceeds  of  a 
refunded  issue  or  refunding  issue — 

(A)  Net  sale  proceeds  properly 
allocated  to  the  refunding  portion  of  an 
issue  shall  not  be  treated  as  net  sale 
proceeds; 

(B)  Net  sale  proceeds  properly 
allocated  to  the  refunded  portion  of  an 
issue  shall  be  treated  as  net  sale 
proceeds  of  the  refunded  issue  and  of 
the  refunding  issue:  and 

(C)  The  requirement  shall  be  treated 
as  met  with  respect  to  a  refunding  issue 
only  if  the  requirement  is  met  separately 
with  respect  to  the  nonrefunding  portion 
of  the  issue  and  each  refunding  portion 
of  the  issue. 

(7)  Discount  proceeds.  (Reserved) 

(8)  Transferred  proceeds.  The  term 
"transferred  proceeds"  means,  with 
respect  to  a  refunding  issue,  proceeds 
that  have  ceased  to  be  proceeds  of  a 
refunded  issue  and  are  transferred 
proceeds  of  the  refunding  issue  by 
reason  of  §  1.148-4T(e)(2)  (including 
amounts  actually  or  constructively 
received  from  investing  such  proceeds). 

(9)  Indirect  use — (i)  In  general.  Any 
reference  to  proceeds  shall  be  construed 
to  include  a  reference  to  proceeds  used 
directly  or  indirectly.  Such  reference  has 
the  same  meaning  as  when  used  in 
section  148(a).  If  proceeds  are  used 
directly  and  indirectly,  the  proceeds 
shall  be  treated  as  used  direcUy  or 
indirectly  (whichever  produces  the 
larger  amount  of  rebatable  arbitrage). 

(ii)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d)(9): 


Example  11)  The  facts  are  the  same  as  in 
Example  (1)  in  paraRmph  |g||51  of  this 
section,  except  that  Si  million  of  tht-  proceeds 
of  ih"  laas  issue  are  not  used  directls  to 
discharge  the  19B3  issue  Instead,  as  part  of 
the  very  same  transaction  or  a  series  of 
closely  related  and  interdependent 
transnclions.  City  A  deposited  this  $1  million 
of  proceeds  of  the  1985  i.ssue  into  its  General 
Fund  and  transferred  approximately  the  same 
amounl  from  its  General  Fund  to  the  trustee 
for  the  1983  issue.  City  A  had  been  advised 
by  its  lax  counsel  that  this  substitution  of 
fully  fungible  dollars  would  result  in  greater 
debt  service  savings  from  the  refunding.  A 
nonpurpose  investment  is  in  an  advance 
refunding  escrow  if  the  investment  is 
allocated  to  proceeds  to  which  {  110,V 
13fb||5||iii)  applies  See  paragraph  |gl(2||i)  of 
this  section  Section  1.103-13(b)(5)(in|  applies 
to  proceeds  u!>ed  directly  or  indirfctly  to 
discharge  the  1983  issue.  See  i  1  103-13(b)(l) 
and  (ni4)(ii).  City  A  used  proceeds  of  the  1985 
issue  indirectly  to  discharge  the  1983  issue 
and  to  purchase  the  investments  purrha.sed 
directly  with  the  money  transfcTred  from  the 
General  Fund.  Consequently,  if  the  l^fi.S  issue 
is  refunded  in  1987  and  the  larger  amount  of 
rebatable  arbitrage  is  produced  by  Hlloraiing 
these  proceeds  of  the  1985  issue  lo  the 
investments  indirectly  acquired  with  such 
proceeds,  the  result  is  the  same  as  m 
Example  (1)  in  paragraph  lg)(5)  of  this 
section 

E\ample  (2).  The  facts  are  the  same  as  in 
Example  (1),  except  that  the  proceeds  of  the 
1985  issue  w«^re  not  transferred  to  the 
General  Fund  and  money  in  the  General  Fund 
was  not  transferred  to  the  trustee  for  the  1983 
issue.  Instead,  (he  same  substitution  of  fully 
fungible  dollars  was  arranged  with  respect  to 
funds  that  were  in  a  General  Construction 
Fund  or  Pension  Fund,  proceeds  of  the  1^3 
issue  that  were  in  the  City  Office  Building 
Construction  Fund  established  with  proceeds 
of  the  1983  issue  gross  proceeds  in  a 
restricted  escrow  estatjiished  with  proceods 
of  a  1980  issue,  or  gross  proceeds  in  a  debt 
service  reserve  or  replacement  fund  uihx  aied 
to  an  issue  olher  than  the  1983  issue  7  he 
result  is  the  same  as  in  Example  (1). 

(10)  Resene  or  replacement  fund — (i) 
In  general.  (Reserved! 

(ill  Certain  perpetual  tmst  fund.i — {.^j 
In  general.  A  fund  descnbed  in 
paragraph  (d)(10)(ii)(B|  of  this  section 
shall  not  be  treated  as  a  reserve  or 
replacement  fund  solely  by  reason  of  the 
fact  that  the  fund  is  used  to  guarantee 
the  payment  of  the  pnncipal  or  Intercast 
on  or  the  tender  or  retirement  pnce  of  a 
bond  descrit>ed  in  paragraph 
(dl(10)(ii)(Dl  of  this  section.  The 
preceding  sentence  shall  not  apply  to  a 
guarantee  if  any  fee  is  charged  for  the 
guarantee  in  excess  of  a  nominal  charge 
for  administrative  costs,  shall  not  appK 
to  a  fund  unless  the  fund  is  described  in 
paragraph  (d)(101(ii|(B)  of  this  si'itmn  on 
August  31,  198(),  and  shall  not  apply  to  a 
fund  on  or  after  the  dale  the  fund  is  no 
longer  described  in  paragraph 
(d)(10](!i)(B)  of  this  section 


(B)  Fund  described.  A  fund 
established  pursuant  to  a  Stale 
constitutional  provision  is  described  in 
this  paragraph  (d)(10)(ii)(B)  if— 

{1]  Substantially  all  of  the  corpus  of 
the  fund  consists  of  long-term 
nonfinancial  assets,  revenues  derived 
from  such  assets,  gifts,  and  bequests; 

[2f]  Pursuant  to  such  constitutional 
provision,  the  corpus  of  the  fund  may 
not  be  invaded  for  any  purpose  other 
than  for  the  support  of  specifically 
designated  essential  governmental 
functions  carried  on  by  political 
subdivisions  of  the  State  with  general 
taxing  powers:  and 

(J)  Pursuant  to  such  constitutional 
provision,  substantially  all  of  the 
available  income  of  the  fund  is  required 
to  be  applied  annually  for  the  support  of 
such  functions. 

(C)  Treatment  of  additions  to  fund— 
[1]  In  general.  For  purposes  of  paragraph 
(dKlO)(ii)(A)  of  this  section,  no  addition 
to  the  corpus  of  a  fund  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section  on 
or  after  May  15. 1989.  shall  be 
considered  part  of  a  fund  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section. 
For  purposes  of  the  preceding  sentence, 
all  revenues  denved  from  assets  that  are 
part  of  the  cijtpus  .if  ,)  'jrid  (exclusive  of 
amounts  reccjvt'U  ::u;n  the  sale  or  other 
disposition  of  such  assets)  shall  be 
treated  as  additions  to  the  corpus  of  a 
fund. 

[2]  Allocation  rule.  Additions  to  which 
paragraph  (d)(10)(ii)(C)(;)  of  this  section 
applies  shall  be  considered  used  to 
guarantee  bonds  described  in  paragraph 
(d)(10)(ii)(D)  of  this  section  only  to  the 
extent  that  the  outstanding  amount  of 
the  bonds  guaranteed  by  the  fund 
exceeds  250  percent  of  the  lower  of  the 
amortized  cost  or  fair  market  value  of 
the  fund  (without  regard  (o  the 
additions). 

(D)  Bond  described.  A  bond  is 
described  in  this  p„r ;t;-fph  (d)(10)(ii)(D) 
if — 

[1]  The  bond  is  a  general  obligation  of 
a  political  subdivision  referred  lo  in 
paragraph  (d)(10)(ii)(B)(^)  of  this  section 
and  is  not  a  pru  nte  activity  bond; 

[2]  No  income  .'^ferred  to  in  paragraph 
(d)(10)(ii)(B)(J)  of  this  section  is 
reasonably  expected  (as  of  the  date  of 
issuance  of  the  bond)  to  be  used 
(directly  or  indirectly)  for  the  payment 
of  the  principal  or  interest  on  or  the 
tender  or  retirement  price  of  any  bond  of 
such  pohtical  subdivision  or  to  fund  a 
reserve  or  replacement  fund  for  any 
such  bond:  and 

[3]  Substantially  all  of  the  proceeds  of 
the  issue  of  which  the  bond  is  a  part  is 
to  be  used  to  provide  facilities 
necessary  to  carry  on  the  functions 
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of  this  section. 
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(D)  At  least  98  percent  of— 
[1]  The  gross  income  of  the 
corporation  (without  regard  to  the 


Government  Series  program  described 
in  31  CFR  Part  344. 
(13)  Fi\ed  rate  investment.  The  term 
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retirement  price  of  any  bond  that  is  part 
of  the  issue  to  which  such  proceeds  are 
allocated  (writhout  regard  to  5  1148- 
4Tlelf21  and  S  1.103-14(elf2)(ii1);  and 


Investments  allocated  to  amounts  that  were 
in  the  bona  fide  debt  service  fund  for  the  iwi 
issue  are  not  in  a  restricted  escrow 
|iii|  A  transfer  occurs  m  1990  when  a 


investments  of  the  1987  issue  are  treated  at 
in  an  advance  refunding  escrow  for  purpose* 
of  the  first  sentence  of  §  1.148-2T(b)(r,)|!)(A). 
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referred  to  in  p-iraRraph  ld)(10)(ii)(Bl(:') 
of  this  section. 

(e)  Investments— [1]  In  general.  The 
term  "investment"  means  any 
investment  property  or  tax-exempt 
bond  The  purpose  of  acquiring  or 
holding  an  investment  is  not  a 
ijuvernmental  purpose,  and  the  use  of 
gross  proceeds  to  acquire  an  investment 
is  not  an  expenditure.  If  an  investment  is 
allocated  to  more  than  one  source,  all 
payments  and  receipts  with  respect  to 
the  investment  shall  be  allocated 
ratably  to  each  source. 

(2)  Investment  property.  The  term 
"investment  property"  means  any 
security,  obligation,  annuity  contract,  or 
investment-type  property.  Such  term 
shall  not  include  any  tax-exempt  bond 
or  qualified  exempt  investment.  In  the 
case  of  any  bond  (other  than  a  private 
activity  bond)  issued  after  October  21. 
1988  and  to  which  section  148(b)(2)(E) 
applies,  such  term  shall  also  include  any 
residential  rental  property  for  family 
units  not  located  within  the  jurisdiction 
of  the  issuer  unless  such  property  is 
acquired  to  im.plement  a  court  ordered 
or  approved  housing  or  segregation  plan. 

(3)  Tax-exempt  bond.  For  purposes  of 
paragraphs  (e)(2)  and  (e)(3)(iii)  of  this 
section — 

(i)  In  general.  The  term  "tax-exempt 
bond"  shall  not  include  any  bond  owned 
by  a  person  if  the  person  had  reason  to 
believe  (at  the  time  the  person  entered 
into  a  binding  contract  to  acquire  the 
bond)  that  interest  on  the  bond  is  not 
excluded  from  gross  income. 

[ii]  AMT  bond.  The  term  "tax-exempt 
bond"  shall  not  include  a  specified 
private  activity  bond  (as  defined  in 
section  57(a)(5)(C))  in  the  case  of  an 
issue  that  is  issued  after  March  31. 1988 
and  a  part  of  which  is  not  a  specified 
private  activity  bond  (as  so  defined). 
The  preceding  sentence  shall  not  apply 
for  purposes  of  paragraph  (e)(3){iii)  of 
this  section  if  the  requirements  of 
paragraph  (e)(3)(iii)  are  satisfied, 
determined  without  regard  to  paragraph 
(e)(3|(iii)(C)  and  by  substituting  "85 
percent"  for  "98  percent"  in  paragraph 
(e)(3)(iii)(D).  ,,     ^^ 

(iii)  Tax-exempt  mutual  fund.  The 
term  "tax-exempt  bond"  shall  include 
stock  of  a  corporation  during  any 
quarter  of  the  taxable  year  of  the 
corporation  that — 

(A)  The  corporation  is  a  regulated 
investment  company  (as  defined  in 
section  bolla))  which,  for  the  taxable 
year,  meets  the  requirements  of  section 
852!  a); 

(B)  The  corporation  has  authorized 
and  outstanding  only  one  class  of  stock; 

id  The  corporation  to  the  extent 
practicable  invests  all  its  assets  in  tax- 
excnipt  bonds; 


(D)  At  least  98  percent  of— 

(/)  The  gross  income  of  the 
corporation  (without  regard  to  the 
exclusion  of  interest  from  gross  income 
under  section  103)  is  derived  from 
interest  on  or  gains  from  the  sale  or 
other  disposition  of  tax-exempt  bonds; 
or 

[2]  The  weighted  average  value  of  the 
assets  of  the  corporation  is  represented 
by  investments  in  tax-exempt  bonds. 
The  Commissioner  may  for  good  cause 
waive  one  or  more  of  the  requirements 
of  this  paragraph  (e)(3)(iii). 

(4)  Qualified  exempt  investment — (i) 
In  general.  The  term  "qualified  exempt 
investment"  means  any  exempt  demand 
deposit  and  any  exempt  temporary 
investment. 

(ii)  Exempt  demand  deposit.  The  term 
"exempt  demand  deposit"  means  any 
obligation  acquired  with  gross  proceeds 
of  an  issue  if— 

(A)  The  obligation  is  a  one-day 
certificate  of  indebtedness  issued  by  the 
United  States  Treasury  pursuant  to  the 
Demand  Deposit  State  and  Local 
Government  Series  program  described 
in  31  CFR  Part  344;  and 

(B)  The  issuer  in  good  faith  attempts 
to  comply  with  all  the  requirements  of 
such  program  relating  to  the  investment 
of  the  gross  proceeds  of  the  issue. 

(iii)  Exempt  temporary  investment. 
[Reserved) 

(5)  Security.  [Reserved) 

(6)  Obligation.  [Reserved) 

[7]  Annuity  contract.  [Reserved] 

(8)  Investment-type  property. 
[Reserved) 

(9)  Nonpurpose  investment.  The  term 
"nonpurpose  investment"  means  any 
investment  property  that  is  not  a 
purpose  investment. 

(10)  Purpose  investment.  The  term 
"purpose  investment"  means  any 
investment  that  is  allocated  to  gross 
proceeds  of  an  issue  and  that  is 
acquired  in  order  to  carry  out  the 
governmental  purpose  of  the  issue.  Such 
term  does  not  include  any  temporary 
investment  until  the  proceeds  of  the 
issue  are  needed  for  the  governmental 
purpose  of  the  issue,  any  investment 
that  is  acquired  in  order  to  fund  a 
reserve  or  replacement  fund,  or  any 
other  investment  if  the  principal  purpose 
for  acquiring  the  investment  is  to  earn 
arbitrage. 

(11)  Transferred  investment.  The  term 
"transferred  investment"  means,  with 
respect  to  an  issue,  any  investment 
allocated  to  transferred  proceeds  of  the 
issue. 

(12)  SLG.  The  term  "SLG"  means  a 
time  deposit  security  issued  by  the 
United  States  Treasury  pursuant  to  the 
Time  Deposit  State  and  Local 


Government  Series  program  described 
in  31  CFR  Part  344. 

(13)  Fi\pd  rate  Invvstnwnt.  The  term 
"fixed  rate  investment"  means  any 
investment  that  is  a  fixed  yield  bond 
and  is  not  purchased  pursuant  an 
investment  contract.  See  §  1.150- 
lT(b|(5)  for  definition  of  fixed  yield 
bond. 

(14)  Investment  contract.  The  term 
"investment  contract '  means,  with 
respect  an  issue,  a  contract  entered  into 
for  the  purpose  of  investing  gross 
proceeds  of  the  issue  (and  related 
amounts)  from  time  to  time  in 
obligations  of  the  other  party  to  the 
contract  at  an  interest  rate  or  rales 
specified  in  the  contract  if  all  such 
obligations  are  purchased  at  par  and 
retired  or  redeemed  at  par  plus  accrued 
interest. 

(f)  Issues — (1)  In  general.  [Reserved] 
(2)  Refijndings—{\]  Refunding  issue. 

The  term  "refunding  issue"  means  an 
issue  any  portion  of  the  proceeds  of 
which  are  used  to  discharge  the 
principal  or  interest  on  or  the  retirement 
price  of  any  bond  that  is  part  of  another 
issue. 

(ii)  Refunded  issue.  The  term 
"refunded  issue"  means  an  issue  if  any 
portion  of  the  principal  or  interest  on  or 
the  retirement  price  of  any  bond  that  is 
part  of  the  issue  is  discharged  with 
proceeds  of  another  issue. 

(g)  Restricted  escrows — (1)  In  general. 
An  investment  is  in  a  restricted  escrow 
if  the  investment  is  a  nonpurpose 
investment  that  is  in  an  advance 
refunding  escrow  or  an  excess  proceeds 
escrow. 

(2)  .Advance  refunding  escrow.  An 
investment  is  in  an  advance  refunding 
escrow  if  the  investment  is  a 
nonpurpose  investment — 

(i)  That  is  allocated  to  proceeds  to 
which  §  1.103-13(l))(51(iii)  applies 
(without  regard  to  an  initial  temporary 
period  of  no  longer  than  30  days  or  the 
effective  dale  of  such  provision);  and 

(ii)  That  is  not  properly  allocated  to 
the  nonrefunding  portion  of  the 
refunding  issue. 

In  applying  §  1.103-13(b)(5)(iii)  for 
purposes  of  paragraph  (g](2)(i)  of  this 
section,  the  definition  of  refunding  issue 
in  par.igraph  (t')(2)(i]  of  this  section  shall 
apply  (in  lieu  of  the  definition  in  §  1.103- 
14(e)(2)(i)). 

(3)  Excess  proceeds  escrow.  An 
investment  is  in  an  excess  proceeds 
escrow  if — 

(i)  The  investment  is  a  nonpurpose 
investment  that  is  not  in  an  advance 
refunding  escrow; 

(ii)  The  proceeds  allocated  to  the 
investment  are  to  be  used  to  discharge 
the  principal  or  interest  on  or  the 


retirement  price  of  any  bond  that  is  part 
of  the  issue  to  which  such  proceeds  are 
allocated  (without  regard  to  5  1148- 
4T(e)(2)  and  §  1.103-14(e)(2)(ii));  and 
(iii)  Such  proceeds  are  not  part  of  a 
reasonably  required  reserve  or 
replacement  fund  and  may  not  be 
invested  in  higher  yielding  investments 
for  a  reasonable  temporary  period  under 
section  148(c)  (or  under  section  103(c)(4) 
of  the  1954  Code). 

(4)  Same  escrow.  Except  as  otherwise 
provided  in  this  paragraph  (g)(4), 
investments  are  in  the  same  restricted 
escrow  (whether  or  not  held 
concurrently)  if  the  investments  are  (or 
were  or  will  be)  allocated  to  proceeds  of 
the  same  issue  (without  regard  to 

§  1.148-4T(e)(2)  and  §  1.103-14(e)(2)(n)). 
Investments  in  an  advance  refundmg 
escrow  are  not  in  the  same  restricted 
escrow  as  investments  in  an  excess 
proceeds  escrow.  Investments  in  excess 
proceeds  escrows  that  were  not 
established  at  or  around  the  same  time 
are  not  in  the  same  restricted  escrow. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (g); 

Example  (I),  (i)  In  1983,  City  A  issues  an 
i.ssue  (the  '^983  issue")  to  finance  the 
construction  of  a  City  office  building  and  to 
refund  two  prior  issues.  A  portion  of  the 
proceeds  of  the  1983  issue  (including 
investment  proceeds)  are  to  be  used  to 
discharge  the  prior  issues  in  1995.  Prior  to  the 
discharge  date,  such  proceeds  will  be  held  by 
the  respective  trustees  for  the  two  prior 
issues.  All  nonpurpose  investments  allocated 
to  such  proceeds  are  and  will  continue  to  h)e 
(until  the  1995  discharge  date)  in  the  same 
advance  refunding  escrow  (the  "1983 
advance  refunding  escrow").  See  paragraph 
(8)(2)  and  (g)(4)  of  this  section, 

(ii)  In  1985.  City  A  issues  an  issue  (the 
"1985  issue")  to  refund  a  portion  of  the  "983 
issue.  Proceeds  of  the  1985  issue  (including 
investment  proceeds)  are  to  be  used  to 
discharge  interest  on  the  1983  issue,  to 
discharge  principal  of  and  call  premium  on 
the  1983  issue  in  1990.  and  to  fund  a 
rcdsonably  required  reserve  fund  for  the  1985 
issue.  Amounts  that  were  in  a  bona  fide  debt 
service  fund  for  the  1983  issue  also  will  be 
used  to  discharge  principal  of  the  1983  issue 
in  1990.  The  proceeds  of  the  1985  issue  and 
amounts  that  were  in  the  bona  fide  debt 
service  fund  for  the  1983  issue  th.it  are  to  be 
used  to  discharge  the  1983  issue  will  be  held 
by  the  trustee  for  the  19H3  issue,  and  the 
proceeds  of  the  1985  issue  in  the  reserve  fund 
will  be  held  by  the  trustee  for  the  19H5  issue. 
\\\  nonpurpose  investments  allocated  to 
these  proceeds  of  the  198.'')  issue  are  and  will 
continue  to  be  (until  the  1990  discharge  date) 
m  'he  same  advance  refunding  esrrnw  (the 
niHS  advance  refunding  escrow").  See 
p.irngraph  (g)(2)  and  (g)|4)  of  this  section.  The 
proceeds  m  the  1985  advance  rrfundina 
I'sciow  are  not  (dod  never  will  bel  in  the 
same  i.dvance  refunding  escrow  as  the 
proceeds  in  the  1983  advance  refunding 
escrow.  See  paragraph  (g)(4)  of  this  section. 


Inveslmefils  allocated  to  amounts  that  were 

in  the  bona  fide  debt  ser%  ice  fund  for  the  TWT 
issue  are  not  in  a  restricted  escrow 

I  ml  A  transfer  occurs  in  1990  when  a 
portion  of  the  1983  issue  is  discharged  with 
proceeds  of  the  1985  issue  To  the  extent  of 
ihis  transfer,  a  ratdbie  portion  of  the 
proceeds  (and  investments  and  e.xpenditures) 
of  the  1983  issue  cease  to  be  treated  as 
proceeds  (and  investments  and  expenditures) 
of  the  1983  issue  and  f>ecome  transferred 
proceeds  (and  transferred  investmenis  and 
expenditures)  of  the  1985  issue  See  S  1  148- 
4T(p)|2)|iii)(A).  The  nonpurpose  r^-ceipl  with 
respect  to  the  1983  issue  and  the  nonpurpose 
pavment  with  respect  to  the  1985  issue  that 
arise  by  reason  of  this  transfer  equal  the 
present  value  of  the  transferred  investments 
at  the  time  of  the  transfer  See  {  1.148- 
2T(b)(2)(ii),  (b)(3l|iil,  and  (d)(3)(i)(Bl.  The 
discount  rale  used  in  computing  this  present 
value  is  the  yield  on  all  nonpurpose 
investments  (including  the  Iransfenrd 
investments!  in  the  1983  advance  refundiris 
escrow.  That  \ield  is  not  affected  hv  this  ior 
any  other)  Ir.msler,  See  §  1  14H-2'I  ;>  li.:;.  ,, 

(iv)  .After  the  1990  discharge  date, 
nonpurpose  investments  allocated  to  the 
proceeds  of  the  1985  issue  in  the  resene  fund 
for  the  1985  issue  cease  to  tie  in  the  1985 
advance  refunding  escrow  See  paragraph 
(gll2|{i)  of  this  section  These  investments  are 
at  the  same  lime  treated  as  if  sold  and 
purchased  for  present  value.  The  receipt 
arising  from  this  sale  is  a  receipt  with  respect 
to  an  investment  in  the  19HS  rtd(.ance 
refunding  escrow;  the  payment  arising  from 
this  purchase  is  a  payment  with  respect  to  an 
investment  that  is  not  in  a  restricted  escrow 
See  I  1  14ft-2T|bH5HiHA| 

E\aniple  (21.  (i)  The  facts  are  the  same  as 
in  Example  (1).  except  th.it  City  A  issues  an 
issue  in  1987  (the  "1987  issue  ')  to  refund  a 
portion  of  the  1985  issue  Proceeds  of  the  iMfl" 
issue  (including  investment  proceefisi  are  lo 
be  used  lo  discharge  a  portion  of  the  1985 
issue  in  1989  Proceeiis  of  the  1985  issue  that 
were  in  the  reserve  fund  for  the  11^85  issue 
(including  investment  proceeds)  are  to  be 
used  to  discharge  a  portion  of  the  1985  issue 
in  1991. 

(ii)  In  1989.  a  ratable  portion  of  the 
investmenis  allocated  to  the  proceeds  of  the 
1985  issue  (including  the  proceeds  that  were 
in  the  reserve  fund  for  ttie  1985  issue)  transfer 
to  the  1987  issue  See  |  1  148-4T(e){2)(iii)(A). 

(!!i|  In  19W,  the  investments  allocated  lo 
the  proceeds  of  the  1985  issue  that  were  in 
the  reserve  fund  for  the  1985  issue  (including 
the  investments  th.it  tninsfprred  in  1989) 
cease  lo  be  in  the  1985  advance  refunding 
escrow.  See  paragraph  (gjl2J(i)  of  this  section. 
These  investments  at  the  same  time  become 
investments  in  an  excess  proceeds  escrow. 
See  paragraph  (g)(3)  of  this  section.  These 
investments  at  the  same  time  are  treated  as  if 
sold  and  purchased  for  present  value.  See 
§  1.148-2T  (b)(5)(i)(A)  and  (b)(5)(i)(B)  (last 
sentence).  This  present  value  is  computed  by 
using  the  yield  on  all  the  investments  in  the 
1985  advance  refunding  escrow  as  the 
discount  rate.  This  is  the  same  yield  referred 
to  in  Example  (l)(iii)  (the  yield  on  the 
investments  in  the  excess  proceeds  escrow 
also  is  the  same).  The  investments  in  the 
excess  proceeds  escrow  that  are  transferred 


investments  of  the  1987  issue  are  treated  at 
in  an  advance  refunding  escrow  for  purpusei 
of  the  first  sentence  of  $  1.14ft-2T(b)(5)|i)(A). 

(h)  Elections — (1)  In  general  Any 
election  with  respect  to  an  issue  must  be 
in  writing  and  must  be  signed  by  an 
authorized  representative  of  the  issuer 
on  or  before  the  later  of — 

(i)  The  date  of  issue;  and 

(ii)  If  the  issue  is  issued  on  or  before 
November  15, 1989,  the  first  date  after 
June  14. 1989,  that  any  amount  with 
respect  to  the  issue  is  paid  or  required  to 
be  paid  to  the  United  States  under 

5  1.14ft-lT(b)(l). 

An  election,  once  made,  shall  be 
irrevocable  after  such  date. 

(2)  Procedural  requirements.  If  the 
rebalable  arbitrage  with  respect  to  an 
issue  (determined  by  taking  into  account 
an  election)  is  smaller  than  the 
rebatable  arbitrage  (determined  without 
taking  into  account  the  election),  the 
election  shall  be  effective  only  if  the 
election  identifies  the  issue  to  which  it 
applies  and  is  maintained  as  part  of  the 
official  transcript  of  the  proceedings 
relating  to  the  issuance  of  the  issue  until 

6  years  after  the  final  computation  date. 
The  Commissioner  may  waive  the 
requirements  of  this  paragraph  (h)(2)  if 
the  Commissioner  determines  that  the 
failure  to  meet  the  requirements  was 
inadvertent. 

(3)  Special  rules.  For  purposes  of  Ihis 
paragraph  (h) — 

(i)  Issue.  The  term  "issue"  shall 
include  all  issues  that  are  treated  by  the 
issuer  as  one  issue  under  §  1.149(e)-- 
lT(d)(2)  (ii)  or  (iii),  and  any  election 
with  respect  to  one  of  such  issues  shall 
apply  equally  to  all  of  such  issues. 

(ii)  Extension  of  time.  The 
Commissioner  may  extend  the  time  to 
make  an  election  if — 

(A)  The  Commissioner  determines 
that  the  failure  to  make  the  election  in  a 
timely  manner  was  due  to  reasonable 
cause; 

(B)  The  Commissioner  determines  that 
as  of  the  date  of  issue  (and  without 
regard  to  later  facts)  it  was  in  the  best 
interests  of  the  issuer  to  make  the 
election,  and  the  failure  to  make  the 
election  was  not  deliberate;  and 

(C)  The  aggregate  issue  price  of  the 
bonds  issued  as  part  of  the  issue  is  less 
than  $50  million. 

(4)  Cross  reference.  The  elections  lo 
which  this  paragraph  (h)  applies  are  in 
§  1.148-0T{b)(2)(ii)(C)  and  §  1.148-3T 
(b)(l)(ii),(b)(2)(ii)(B),(b)(3)(i),(b)(3)(ii). 
(c)(4)(i),  and  (c)(5). 
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(b)  Certain  private  activity  bonds. 
(Reserved] 

(c)  Other  bonds.  [Reserved] 

Idl  Abusive  transactions  prohibited — 


means  any  bond  (or  issue)  the  interest 
on  which  is  excluded  from  gross  income 
under  any  provision  of  law.  Any  bond 
(or  issue)  that  (when  issued)  purported 
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to  the  tender  date  if  the  tender  date  is 
not  a  regular  interest  payment  date) 

(iii)  Tender  rate.  Interest  on  a  bond 
that  is  subject  to  a  tender  right  accrues 


on  which  there  is  a  binding  contract  in 

writing  for  the  sale  or  exchange  of  the 
bond  on  specific  terms  that  are  not  later 

modified  or  adiusted  in  anv  material 


date  limitation  of  subsection  (d)  of  that 
section. 
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§  1.149-9T    Cvrtain  rules  appUcabte  for 
purpoMS  of  MCtion  148  gerwralty 
(tamporary). 

(a)  Computation  of  yield  on  fixnd 
yield  issue.  Section  M48-3T  shall  apply 
for  purposes  of  determining  the  yield  on 
a  n.xed  yield  Issue  for  purposes  of 
section  148  (a)  and  (d!(3).  For  purposes 
of  computing  such  yield,  the  date  of 
issue  of  the  fixed  yield  issue  shall  be 
treated  as  the  only  computation  date. 
See  5  n48-3T!c)(V)  (Examples  [3).  (6). 
IB),  and  (lOi). 

(b)  Computation  of  yield  on 
investments.  The  yield  on  a  nonpurpose 
investment  that  is  not  directly 
purchased  with  gross  proceeds  to  which 
(he  investment  is  allocated  shall  be 
determined  on  the  basis  of  a  purchase 
price  equal  to  the  fair  market  value  of 
the  investment  on  the  date  the 
investment  is  allocated  to  the  issue  for 
purposes  of  section  148  (a)  and  (dl(3]. 
Fair  mar'-  ':t  value  has  the  same  meaning 
as  when  used  in  §  M48-:Tib)(3)(ii). 

(c)  Refunding  allocation  rules.  Section 
l,U8-4T(e)  shall  apply  for  purposes  of 
applying  the  requirements  of  section  148. 

(d)  Certain  imputed  escrow  receipts. 
Any  receipt  imputed  under  §  1.14&-5T{c) 
to  an  investment  in  an  escrow  shall  be 
treated  as  interest  on  the  investment  for 
purposes  of  section  148|a). 

(ej  Cer'am  perpetual  trust  funds. 
Section  l,148-«T(d)(10)(ii]  shall  apply 
for  purposes  of  section  148. 

(f)  Investment  property.  The  definition 
of  the  term  "investment  property"  in 

5  M48-8T(el(21  shall  apply  for  purposes 
of  section  148. 

(g)  Effective  dato—(\]  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  [g).  the  provisions  of  this 
section  apply  to  any  issue  sold  after 
May  15,  1989.  or  issued  after  [una  14. 
1989. 

(2)  Comp'jtution  of  yield  on 
investments.  Paragraph  (b)  of  this 
section  may  be  applied  m  the  case  of 
any  issue  to  which  §  1,148-lT  applies 
that  is  not  described  in  paragraph  (gKl) 
of  this  section. 

(3)  Investment  property.  Paragraph  (f] 
of  this  section  shall  apply  to  any  bond 
that  IS  not  described  m  paragr.iph  (g)(1) 
of  this  sec'ion  to  the  same  extent  that 
stjction  148(b)(2)  applies  to  such  bond. 

§  1 . 1 49<cl)- 1 T    Restrictions  on  advance 
retundings  (temporary). 

(.1)  Gernvl  rule.  Under  section  149(d) 
and  this  section,  nothing  in  section 
10.1(a)  or  in  any  other  provision  oflaw 
shall  be  construed  to  provide  an 
exemption  from  Federal  income  tax  for 
interest  on  any  bond  issued  as  part  of  an 
issue  described  in  paragraph  (b),  (c).  or 
(ci)  of  this  section. 


(b)  Certain  private  activity  bonds. 
(Reserved) 

(c)  Other  bonds.  [Reserved) 

(d)  Abusive  transactions  prohibited— 
[l]  In  general.  [Reserved) 

(2)  Failure  to  pay  required  rebate. 
Any  issue  to  which  section  149fd)(4)  and 
§  1.148-lT  apply  that  fails  to  meet  the 
requirements  of  §  1.148-lT  is  described 
in  this  paragraph  (d).  Section  149(d)(4] 
and  this  paragraph  (d)(2)  apply  to  any 
bond  issued  after  August  31. 1986  if  any 
bond  issued  as  part  of  the  issue  (of 
which  such  bond  is  a  part)  is  issued  to 
advance  refund  another  bond  (within 
the  meaning  of  section  149(d)(5)).  See 
§  1.148-0T(b)(2)(ii)  for  bonds  to  which 
§  1.148-lT  applies. 

§  1.150-OT    Table  of  contents  (temporary). 

This  section  lists  the  paragraphs, 
subparagraphs,  and  subdivisions 
contained  in  §  1.150-lT. 

§  1. 150-lT    Definitions  and  special  rules 
relating  to  tax-exempt  bond  requirements  in 
general  (temporary). 

(a)  Applicability. 

(b)  Bonds. 
(l)Bond. 

(2)  Tax-exempt  bond  (or  issue). 

(3)  State  or  local  bond. 

(4)  Private  activity  bond, 
(i)  In  general. 

(ii)  Qualified  bond. 

(5)  Fixed  yield  bond. 

(6)  Variable  yield  bond. 

(7)  Tender  bond. 
ji)  In  general, 
(ii)  Tender  right, 
(iii)  Tender  rate. 

(8)  Current  index  bond, 
(i)  In  general. 

(ii)  Interest  index, 
(iii)  Current  rate. 

(c)  Sale  and  issue  date. 

(1)  Sale  date. 

(2)  Date  of  issue. 

(d)  Final  maturity  date. 

(1)  In  general. 

(2)  Actually  and  unconditionally  due. 

(3)  Single  loan  with  partial  principal 
repayments. 

(e)  Internal  Revenue  Code. 

§  1.150-1T    Definitions  and  special  rules 
relating  to  tax-exempt  bond  requirements 
In  general  (temporary). 

(a)  Applicability.  Except  to  the  extent 
otherwise  provided,  the  definitions  and 
rules  in  this  section  apply  for  purposes 
of  the  regulations  under  sections  141 
through  150. 

(b)  Bonds— [1]  Bond.  The  term  "bond" 
includes  any  obligation.  Whenever 
necessary  or  appropiiate  to  carry  out 
the  purposes  of  a  provision,  a  single 
bond  shall  be  treated  as  separate  bonds 
(or  separate  bonds  shall  be  treated  as  a 
single  bond). 

(2)  Tax-exempt  bond  (or  issue).  The 
term  "tax-exempt  bond  (or  issue)" 


means  any  bond  (or  issue)  the  interest 
on  which  is  excluded  from  gross  incom*; 
under  any  provision  of  law.  Any  bond 
(or  issue)  that  (when  issued)  purported 
to  be  a  tax-exempt  bond  (or  issue)  shall 
be  treated  as  a  tax-exempt  bond  (or 
issue). 

(3)  State  or  local  bond.  The  term 
"State  or  local  bond"  means  any  bond 
that  is  (or  would  be)  a  tax-exempt  bond 
(without  regard  to  the  last  sentence  of 
paragraph  (bl(2)  of  this  section)  if  the 
appropriate  requirements  of  sections 
141-150  are  (or  were)  met. 

(4)  Private  activity  bond — (i)  In 
general.  The  term  "private  activity 
bond"  includes  any  bond  that  is  a 
private  activity  bond  (as  defined  in 
section  141).  Such  term  shall  not  include 
anv  bond  described  in  section  1312(c)(2) 
of  the  Tax  Reform  Act  of  1986  to  which 
section  141(a)  does  not  apply  by  reason 
of  section  1312  or  1313  of  such  Act. 

(ii)  Qualified  bond.  The  term 
"qualified  bond"  means  any  private 
activity  bond  that  is  a  qualified  bond 
(within  the  meaning  of  section  141(e)). 
Each  bond  described  in  a  subparagraph 
of  section  141(c)(1)  has  the  same 
meaning  as  when  used  in  such 
subparagraph.  Any  bond  to  which 
section  141(a)  does  not  apply  by  reason 
of  section  1312  or  1313  of  the  Tax 
Reform  Act  of  1986  shall  be  treatc-d  as  a 
bond  described  in  the  subparagraph  of 
section  141(e)(1)  to  which  the  use  of  the 
proceeds  of  such  bond  most  closely 
relates. 

[5]  Fixed  yield  bond.  The  term  "fixed 
yield  bond"  means  any  bond  that  is  not 
a  variable  yield  bond. 

(6)  Variable  yield  bond.  The  term 
"variable  yield  bond"  means  any  bond  if 
any  interest  or  other  amount  payable  on 
the  bond  (other  than  in  the  event  of  an 
unanticipated  contingency)  is 
determined  by  reference  to  (or  by 
reference  to  an  index  that  reflects) 
market  interest  rates  or  stock  or 
commodity  prices  after  the  date  of  issue. 

(7)  Tender  bond — (i)  In  general  The 
term  "tender  bond"  means  any  variable 
yield  bond  that  is  subject  to  a  tender 
right  if — 

[.\)  .Ml  interest  on  the  bond  (other 
than  in  the  event  of  a  remote 
contingency)  accrues  at  a  tender  rate; 
and 

(B)  Such  inter(.'st  is  actually  and 
unconditionally  due  at  periodic  intervals 
of  one  year  or  less. 

(ii)  Tender  right.  A  bond  is  subject  to 
a  tender  right  if  the  holder  of  the  bond  is 
entitled  (or  required)  to  tender  the  bond 
for  purchase  or  redemption  at  par  on 
one  or  more  tender  dates  before  the 
final  mat'irity  date  (plus  accrued  interest 


to  the  tender  date  if  the  tender  date  is 
not  a  regular  interest  payment  date). 

(iii)  Tender  rate.  Interest  on  a  bond 
that  is  subject  to  a  tender  right  accrues 
at  a  tender  rate  if — 

(.A)  In  the  case  of  interest  accruing  to 
the  first  tender  date,  the  interest  rate  is 
set  on  or  after  the  sale  date  at  the 
lowest  rate  that  would  enable  the  bond 
to  be  marketed  at  par  (plus  accrued 
interest,  if  any)  on  the  date  of  issue:  and 

(B)  In  the  case  of  interest  accruing  for 
each  period  between  tender  dates  (and 
for  the  final  period  to  maturity),  under 
the  terms  of  the  bond  the  interest  rate  is 
reset  for  such  period  at  the  lowest  rate 
that  would  enable  the  bond  to  be 
remarketed  at  par  (plus  accrued  interest, 
if  any)  at  the  beginning  of  the  period. 
The  interest  accruing  for  each  period 
may  be  subject  to  a  minimum  and/or 
maximum  rate  if  the  minimum  and/or 
maximum  rate  is  not  designed  to  front- 
load  or  back-load  interest. 

(8)  Current  index  bond — (1)  In  general. 
The  term  "current  index  bond"  means 
any  variable  yield  bond  if — 

(A)  All  interest  on  the  bond  (other 
than  in  the  event  of  a  remote 
contingency)  accrues  at  the  current  rate 
established  by  a  single  interest  index  or 
at  a  rate  that  is  fixed  and  determinable 
as  of  the  date  of  issue;  and 

(B)  Such  interest  is  actually  and 
unconditionally  due  at  periodic  intervals 
of  one  year  or  less. 

The  rate  may  vary  from  the  current  rate 
established  by  the  interest  index  if  the 
variation  is  based  on  a  percentage  or 
multiple  of  the  current  rate  and/or  a 
number  of  percentage  or  basis  points 
more  or  less  than  the  current  rate  and 
the  variation  is  the  same  at  all  times. 

(ii)  Interest  index.  The  term  "interest 
index"  means  a  series  of  interest  rates 
that  refiect  either — 

(A)  The  rate  that  is  currently  publicly 
offered  by  a  financial  institution  for  a 
particular  type  of  loan  to  a  significant 
class  of  unrelated  borrowers;  or 

(B)  The  average  of  a  statistically 
significant  sample  of  current  yields  on  a 
class  of  publicly  traded  bonds. 
Examples  of  interest  indexes  include  the 
prime  rate  of  a  designated  financial 
institution.  LIBOR,  the  applicable 
Federal  rate,  and  the  average  yield  on 
United  States  Treasury  securities  of  a 
particular  class. 

(iii)  Current  rate.  The  interest  rate  in 
effect  on  a  bond  accrues  at  the  current 
rate  if  it  is  based  on  a  rate  that  is 
established  by  the  interest  index  no 
earlier  than  six  months  before  and  no 
later  than  six  months  after  the  rate  first 
is  in  effect. 

(c)  Sale  and  issue  date — (1)  Sale  date. 
The  sale  date  of  a  bond  is  the  first  dav 


on  which  there  is  a  binding  contract  in 
writing  for  the  sale  or  exchange  of  the 
bond  on  specific  terms  that  are  not  later 
modified  or  adjusted  in  any  material 
respect.  The  sale  date  is  the  date  on 
which  the  bond  is  sold  by  the  issuer. 

(2)  Date  of  issue.  The  date  of  issue  of 
a  bond  is  the  first  day  on  which  there  is 
a  physical  delivery  of  the  written 
evidence  of  the  bond  in  exchange  for  the 
purchase  price.  Such  day  shall  not  be 
earlier  than  the  first  day  on  which 
interest  begins  to  accrue  on  the  bond  for 
federal  income  tax  purposes. 

(d)  Final  maturity  date — (1)  In 
general.  The  final  maturity  date  of  a 
bond  is  the  latest  date  on  which  any 
principal  or  interest  on  the  bond  is 
actually  and  unconditionally  due. 

(2)  Actually  and  unconditionally  due. 
A  payment  of  principal  or  interest  on  or 
the  tender  price  or  retirement  price  of  a 
bond  is  actually  and  unconditionally 
due  on  the  first  day  on  which  the  failure 
to  make  the  payment  on  a  timely  basis 
results  in  significant  remedies  and 
consequences  to  the  issuer  that  are 
normal  in  sim;lar  lending  transactions. 

(3)  Single  loan  with  partial  principal 
repayments.  If  a  single  debt  instrument 
requires  one  or  more  payments  of 
principal  before  the  latest  date  that  the 
final  payment  of  principal  and  interest  is 
actually  and  unconditionally  due,  each 
payment  of  principal  (and  related 
payments  of  interest)  shall  be  treated  as 
a  separate  bond.  The  final  maturity  date 
of  each  separate  bond  shall  be  the  latest 
date  on  which  any  payment  of  principal 
or  interest  under  the  debt  instrument  is 
actually  and  unconditionally  due. 

(e)  Internal  Revenue  Code.  The  term 
"1954  Code"  means  the  Infernal 
Revenue  Code  of  1954  as  in  effect  before 
the  enactment  of  the  Tax  Reform  Act  of 
1986.  Any  reference  to  a  section  of  the 
Internal  Revenue  Code  (other  than  the 
1954  Code)  is  to  a  section  of  the  Internal 
Revenue  Code  of  1986. 

PART  602— (AMENDED! 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "1.148-OT  through  1.148-9T .  .  . 
1545-1098." 
***** 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impractical  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 


date  limitation  of  subsection  (d)  of  that 

section. 

***** 

Lawrence  B.  Cibl>s, 

Commissioner  of  Internal  Revenue. 

Approved:  January  31. 1989. 
O.  Donaldson  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-11254  Filed  5-12-«9;  MSam] 
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agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Interim  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
30, 1988  (53  FR  24906).  Appendix  B  to  the 
interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  amount  of  the  premium 
due  to  the  PBGC.  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  beginning  in  May  1989. 

EFFECTIVE  date:  May  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Harold  j.  Ashner.  Senior  Counsel.  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW..  Washington,  DC 
20006;  telephone  202-77a-«823  (202-77&- 
8859  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  iNf  ORMftTiOM:  Section 

93v)i  ui  lilt  OfluuUus  buuyci 

Reconciliation  Act  of  1987,  Pub.  L  lOO- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  establish  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e..  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988. 
Under  amended  ERISA  section 
4006(a)(3)(E)(iii)(II),  the  interest  rate 
used  in  valuing  a  plans  vested  benefits 
for  purposes  of  determining  the  amount 
of  the  plan's  unfunded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 


BEST  COPY  AVAILABLE 
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The  Pension  Benefit  Guaranty 
Corporations  (the  "PBGC's")  interim 
regulation  on  Payment  of  Premiums  (53 

,  on    lOLlQU  imnlnmoniG 


*nr\^   f I...... 


In  consideration  of  the  foregoing. 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Rpoiilatinns.  is  herebv  amended  as 


financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  pl.ms  that  terminate  on  or 
after  lune  1.  19^9.  and  will  remain  m 
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!  08,39 


value  guaranteed  benefits  and/or 
benefit  commitments. 
Appendix  B  in  Part  2619  sets  forth  the 

inlprpQt   riilpc  ar\A   fartnro  fKaf   -jro  (r,  Ko 


The  PBGC  has  determined  that  notice 

and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 

niiblic  intprp<;t    Thic  finrlino  io  KacoH  r>p. 


In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
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The  Pension  Benefit  Guaranty 
Corporation's  (the  "PBGCs')  interim 
r.  o.i!,ition  on  Payment  of  Premiums  (53 
1-K  :-!«)«  dune  30, 1988))  implements 
these  new  premium  rules.  Under 
§  2610.23(b)(1)  of  the  regulation,  the 
interest  rale  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and 
1115.  The  required  interest  rate  for  a 
given  "premium  payment  year"  (the  plan 
year  for  which  the  premium  is  being 
paid)  is  80%  of  this  rate  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
begins.  As  a  convenience,  the  PGBC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
for  premium  payment  years  beginning  in 
January  1988  and  thereafter. 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
May  1989.  Appendix  B  to  the  interim 
regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4O06(a)(3)(E)(iii)(n)  of  ERISA 
and  §  2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b).  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

The  PGBC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
rot:' 

List  of  Subjects  m  29  CFR  Part  2610 

Empioyfe  benefit  plans.  Pension 
insurance,  Pensions. 


In  consideration  of  the  fortguir.K 
Appendix  B  to  Part  2610  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows; 

PART2610— PAYMENT  OF  PREMIUMS 

1.  The  duuiuiHy  citdtiuii  U>r  i'dft  2(J10 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(h)(3).  1306. 1307. 
us  amended  by  sec.  9331.  Pub.  L.  100-203, 101 
Stut.  1330. 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows. 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
\  .stcii  tJenefits 

Ihe  foliowinj!  table  lists  the  required 
interest  rales  to  be  used  in  v.iluing  a  plan's 
vested  benefits  under  §  2610.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  §  2610.23(c)(1): 


Fof  premium  payment  years  tjcgmrung 
m— 


Reaurred 

mierest 

rate  ■ 


May  1969 


722 


'  The  required  interest  rale  listed  above  is  equal 
to  80%  ol  t^e  artnual  yield  to*  30-year  Treasury 
constant  matunties.  as  reported  m  Federal  Reserve 
Statistical  Release  G  13  and  H  15.  for  the  calendar 
month  preceding  the  calendar  month  m  which  trie 
premium  paynienl  year  begins. 

Issued  in  Washington.  DC,  on  this  lOlh  day 
of  May. 
Kathleen  P.  UtgoFf, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc.  89-11575  Filed  5-12-fl9;  8:45  am| 
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29CPR  fart  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule.        

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  June  1. 1989.  The  use  of  these 
interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 


financial  and  annui'y  markets  This 
amnndmcnl  adopts  the  rates  and  factors 
applicable  to  pl.ms  that  tfrminate  on  or 
after  June  1, 1989.  and  will  remain  in 
effect  until  the  PBGC  i.ssues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  lurc  1    1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jsjhn  Fostor,  Attorney,  Offite  i)[  the 
General  Counbi;!.  C'xlo  22300.  Pension 
Benefit  Guaranty  Corptrat^.M;,  2020  K 
Street  NW.,  Washington.  DC  2000fi.  202- 
778-8824  (202-778-8859  for  TTY  and 
TDD  only).  These:  are  not  toll-free 
numbers 

SUPPLEMENTARY  INFORMATION:  The 
Pension  Bcneiit  Guaranty  Corporation's 
("PBGC's")  regulation  on  Valuation  of 
Plan  Benefits  in  Single  Employer  Plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA").  The  recent 
amendments  to  Title  IV  made  by  the 
Pension  Protection  Act  ( "PPA"),  a  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  increase  the  amount  of  plan 
benefits  for  which  an  employer  is 
responsible  upon  plan  termination. 
These  new  termination  rules  apply  to 
plan  terminations  with  respect  to  which 
the  60-day  advance  notice  to  affected 
parties  (the  notice  of  intent  to  terminate) 
is  issued  after  December  17, 1987.  (For 
more  detail,  see  the  PBGC's  Notice  of 
Revised  Termination  Rules,  53  FR  1905 
(January  22. 1988).)  However,  the  PPA 
does  not  change  the  Title  IV  valuation 
rules. 

Under  amended  ERISA  section 
4041(c),  all  plans  wishing  to  terminate  in 
a  distress  termination  must  value 
guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  Part  2619  Plans  terminating  in  a 
standard  terminRtion  may,  for  purposes 
of  the  notice  given  to  the  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required. 
(Such  plans  may  value  benefit  liabilities 
that  are  payable  as  annuities  on  the 
basis  of  a  qualifying  bid  obtained  from 
an  insurer.) 

Plans  that  terminate  on  or  after 
January  1. 1986  (the  effective  date  of  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986)  and  issued 
notices  of  intent  to  terminate  prior  to 
December  18, 1987,  or  against  which  the 
PBGC  instituted  involuntary  termination 
proceedings  before  that  date,  shall 
continue  to  be  responsible  for  benefit 
commitments  under  the  plan  and  to 


value  guaranteed  benefits  and/or 
benefit  commitments. 

Appendix  B  in  Part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
reoulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
coinditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  April  1. 1989 
154  FR  10661  (March  15.  1989)).  This 
umenciment  adds  to  Appendix  B  a  new 
set  of  Interest  rates  and  factors  for 
Vdlumg  benefits  in  plans  that  terminate 
on  or  after  June  1. 1989,  which  set 
r(>f!ects  a  decrease  of  1/4  percent  in  the 
immediate  interest  rate  to  7  3/4  percent. 

Generally,  the  interest  rales  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  An> 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15lh  of  the  month  preceding  the  effectn  e 
d.ite  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 


The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  June  1. 1989,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 


In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619— •!  AMLNDLD) 

1.  The  authority  citation  for  Part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341. 1344. 1362.  as  amended  by  sees.  9312- 
13.  Pub.  L.  100-203.  101  Slate.  1330. 

2.  Rate  Set  77  of  Appendix  B  is  revised 
and  Rate  Set  78  of  Appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B— Interest  Rates  and 

Quanlituv  (  srd  to  Value  Immediate  and 
Deferred  Aniiuilies 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  kj,  kj.  Hi,  and  ni  are  defined  in 
§  2619.45. 


Rate  set 


For  plans  with  a  valuation  date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 


K, 


r». 


77 Apr    1    1939... 

78 June  1.  1989.. 


June  1,  1989.... 


800 
775 


1,0725 
1.0700 


1  0600 
1.0575 


10400 
10400 


Kdlhleen  P.  Ltgoff. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc,  89-11574  Filed  5-12-89:  8:45  am| 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation, 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
!'(  nsion  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(l)(D]  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Art  of  1974,  Section  2676.15(c)  of  the 


regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  June  1989. 

effective  DATE:  June  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  .M„rp!.>.  .Attorney.  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Coiporation.  2020  K 
Street.  NW.,  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  tnll-fipe  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 


on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  if  will  not  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
compeUtion,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 
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y»t  of  Subjects  in  2«  CFR  Part  2*78 

Employee  benefit  plans  and  pensions. 


PART  2676— VALUATION  OF  PUVN 
BENEFITS  AND  PtJVN  ASSETS 
FOLLOWING  MASS  WrTHDRAWAL 


2.  In  §  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 


Federal  Register  /  Vol.  54,  No.  92  /  Monday,  May  15.  19U9  /  Hul 


i!  Riinilations 


31  if)! 


Care  Program  is  the  Domiciliary  Care 
Program.  The  bedroom  standard  for  a 


might  be  prohibited  by  St-it'^  law. 
Section  I7.51j(b)  has  been  modified  to 


standards  on  the  part  of  community 
residential  care  facilities. 
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Rij^ulations 


iniii 


List  of  Subjects  in  29  CFR  Part  2676 

Emplovfti  hcrt'fit  p!  liis.  cind  pensions. 

In  cunsiJfid'-.on  of  ine.  forejJioinii!,  Part 
2676  of  Subi  napter  H  of  Chnpter  XXVI 
of  Title  29,  Code  of  Ft-derdl  Regulations. 
IS  amended  as  follows. 


PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  F'art  267b 
continues  to  read  as  follows: 

AuHwrity:  29  U.S.C.  1302(bH3). 
1399(c)(1)(D).  and  1441(b)(1). 


2,  In  §  2676.15.  paragraph  (c)  is 
amendtHl  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 

following  new  entry; 

§2676.15    Interest. 

*  «  •  *  • 

(c)  Interest  rates. 


For  vaiuatwr 
dates  occunng 
in  ttie  rnootfl — 


The  values  of  w  are — 


1/(1  I||  i;i  Uj  ';<  'h  '» 


June  1989  09625      0925     .0«75     .0825     .0775     .07125     .07125     .07125      07125      07125      065     .065     .065     .065     .065        06 


IjHupd  at  VVjslr •■.«•'">.  UC  on  this  3rd  day 
of  Vl.iy  liHP 
Kathleen  P  Ltgoff 

E\''<  :.,';  1 '  f)irfi  tor.  Pvnsmn  Benefit  Guaranty 
Ci"-por'.:''On. 

jKR  Dor  «<>-  M -"3  F'!ed  5-12-89-.  8:45  am| 
BILLrHG  C00€  r70»-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN290O-AB32 

Community  Residential  Care 

AGENCY:  Dep,ir!::^.t?n!  of  Veterans 

A''fairs 

ACTION:  Final  regulations. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  medical 
regulations  (38  CFR  Part  17)  to 
incotporate  new  sections  providing  for 
the  community  residential  care  program. 
Section  104(a)  of  the  Veterans'  Health 
Care  Amendments  of  1?»83.  added  38 
U.S.C.  630  to  authorize  VA  to  establish 
standards  for  VA  approval  of 
;;ommunity  residential  care  facilities, 
including  health  and  safety  criteria  and 
criteria  for  the  establishment  of 
reasonable  charges  for  care;  clarify 
eligibility  for  the  program;  and.  establish 
due  process  standards  to  govern  any 
situation  in  which  a  facility  fails  to  meet 
the  standards  and  VA  wishes  to  assist 
veterans  in  leaving  the  facility. 
EFFECTIVE  DATE:  [une  14, 1989. 

The  inoorporii'ion  by  reference  of  a 
'.-rtJin  p.ibiicd'.on  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
It.ne  14.  1969 

FOR  FURTHER  INF0«MAT10M  CONTACT: 
)  iTiei  R  ki!  V    Depu!\  n!rt>ctor.  Patient 
1  iMtmeni  S.t\  .  f-  nsi|.  Office  of 
Cenatnrs  and  F.vtended  Care  Veterans 
Health  Services  and  Research 
Administration.  810  Vermont  Avenue 


NW.,  Washington.  DC  20420.  (202]  233- 
3692. 

SUPPl£MENTARY  INFORMATION: 

Comments  froiri  14  orj^anizalions  or 
individuals  were  received  concerning 
the  proposed  regulatory  changes 
published  on  pages  97''8-9781  of  the 
Federal  Register  on  March  25,  1988  (53 
FR  9778). 

Two  commenters  stated  that  the 
promulgation  of  these  regulations  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  have  an  annual  efTect  on  the 
economy  of  $100  million  or  more  The 
commenters  based  their  opinions  on 
three  standards;  §  17.51j(a)(2).  the  use  of 
the  National  Fire  Protection 
Association's  (NFPA)  Life  Safety  Code; 
S  17.51j(c](3).  the  standard  for  toilet  and 
bathing  facilities;  and  f  17.51j(e)(2),  the 
standard  for  square  feet  in  resident's 
bedrooms.  VA  does  not  agree  with  these 
comments  for  the  following  reasons. 

Section  17.51i(a)(2) 

Implementation  of  the  Life  Safety 
Code  will  not  present  an  economic 
hardship  for  community  residential  care 
facilities.  All  VA  medical  centers  have 
been  responsible  for  evaluating 
community  residential  care  facilities  for 
compliance  with  the  Life  Safety  Code 
for  many  years,  Previous  editions  of  the 
Life  Safety  Code  (1967. 1970, 1973.  1976, 
1981)  have  been  used.  Beginning  in  1985. 
the  Life  Safety  Code  has  had  a  chapter 
which  specifically  addresses  community 
residential  care  facihties.  In  previous 
editions,  these  facilities  were  evaluated 
under  other  residential  type 
occupancies.  The  Life  Safety  Code  for 
Board  and  Care  is  the  consensus 
standard  and  specifically  designed  for 
community  resident  care  facilities. 

This  chapter  was  developed  by 
experts  in  the  field  including  State  fire 
marshals,  facility  providers  and  mental 
health  professionals.  The  Life  S.nfe'y 
Code  is  also  a  nationwide  standard  that 
assures  a  uniform  level  of  safety  for  all 


individuals,  including  veterans,  referred 
to  community  residential  care  facilities. 
It  has  been  VA's  experience  since  1985 
that  most  community  residential  care 
facilities  used  by  VA  meet  the  Life 
Safety  Code.  Those  facilities  that  do  not 
meet  the  Life  Safety  Code  have  been 
found  to  be  marginally  out  of 
comphahce.  VA's  experience,  in 
providing  technical  assistance  to  those 
facilities  which  do  not  meet  the  code. 
has  been  that  compliance  can  be 
reached  and  the  level  of  safely  upgraded 
for  a  minimal  cost. 

One  other  commenter  also  expressed 
concern  about  using  the  Life  Safely 
Code  as  the  st.iniiard  because  the  State 
had  not  adopted  ilie  Code,  If  a  State  has 
a  SHfcty  code  whuh  doer,  not  coincide 
v^■ith  the  .\FPAs  Life  Safety  Code,  VA 
can  use  the  Fire  Safety  Evaluation 
System  (FSF.S)  to  determine  if  the 
facility  provides  an  equivalent  level  of 
safety.  Six  other  commenters  stated  that 
VA  should  use  the  "most  current 
edition  '  of  the  Code  rather  than  citing  a 
specific  editjon.  While  it  has  been  long- 
standing VA  prar-tu  e  to  use  the  most 
current  edition  of  the  Life  Safety  Code, 
the  rules  >5overning  publication  in  the 
Federal  Register  require  that  each  new 
edition  uf  the  Code  be  incorporated  by  _ 
reference.  This  final  regulation 
incorporates  the  1988  edition  of  the  Life 
Safety  Code. 

Section  17.olj(c)(3)  and  §  17.51j(e)(3) 

In  the  case  of  the  standards  for  toilet 
and  bathing  facilities  and  fur  bedroom 
size,  VA  finds  that  these  standards  are 
minimal  and  are  within  the  range  of 
standards  th.it  have  been  implemented 
by  States.  In  addition  to  the  two 
commenters  mentioned  earlier,  two 
other  commenters  expressed  concern 
over  the  toilet/bathing  stand.ird  and 
four  other  commenters  expressed 
concern  over  the  bedroom  size  standard. 
The  \'A  program  which  most  closely 
resembles  the  Community  Residential 


Care  Program  is  the  Domiciliary  Care 
Program.  The  bedroom  stand.Trd  for  a 
domiciliary  is  206  square  feet  for  a  Iwo- 
bed  room.  The  VA  standard  for 
community  residential  care  facilities  is 
160  square  feet  for  a  two- bed  room. 
While  VA  considers  these  standanis  to 
be  minimal,  it  recognizes  that  some 
facihties  which  may  meet  all  other 
standards  and  provide  quality  care  ma\ 
be  unreasonably  penalized  by  these 
standards. 

Therefore.  VA  has  introduced  a  new 
regulation.  §  17.5lk,  Exceptions  to 
standards  in  community  residential  care 
facilities.  This  regulation  allows  the  VA 
approving  official  to  continue  to  approve 
a  previously  approved  facility  if  the 
facility  meets  all  other  standards  and 
also  meets  a  slightly  lower  stand.jrd  foi 
§  17.51i(c)(3)  and  S  17.51)lej(2).  In 
addition,  community  residential  care 
facilities  which  do  not  meet  this  revised 
standard  for  approved  facilities  may 
apply  in  writing  to  the  Secretary  of 
Veterans  Affairs  for  an  exception. 
§  17.51k(b).  VA  finds  thai  this  chant^e 
should  resolve  the  concerns  expressed 
by  the  commenters  in  these  areas.  The 
changes  clearly  lessen  any  economic 
impact  on  currently  approved 
community  residential  care  facilities. 

With  these  changes,  VA  finds  that  the 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  an  annual  effect  on  Lhe  economy  of 
SliX)  million  or  more. 

One  commenter  suggested  th.it 
§  17.5lh.  Eligibility,  be  expanded  lo 
include  a  special  outpatient  eligibility 
status  because  of  a  veteran's  referral  to 
a  community  rcsid.mtial  care  facility. 
VA  finds  that  this  suggestion  is  not 
envisioned  by  Section  104{a!  of  Pub.  L 
gS-lW.  Veterans'  Health  Care 
A.mendnient  of  1983.  and  that  eligibility 
for  oi;tpalient  cai-e  is  governed  by  38 
U.SC.  612. 

Tvv!)  commenters  suggested  chaoBPS 
to  §  17.51i(al(l),  Health  ant!  s.jT.-v 
standards.  One  commenter  suggested 
that  compliance  with  State  and  local 
regulations  should  be  tied  to  State 
licensure  of  a  community  residential 
care  facility.  VA  agree  with  this 
comment  and  has  modified  this  section 
accordingly.  Another  commenter 
si!;>^ested  that  in  addition  to  Stale  and 
local  regulations  that  VA  require 
community  residential  care  facilities  to 
r.eel  Federal  Environmental  i"h-otection 
Agecy  regulations.  VA  finds  that  State 
regulai.ons  are  sufficient  in  these  areas 
for  the  purpose  of  these  regulations. 

One  commenter  stated  that  §  17.51j(b). 
He.ilth  services,  would  require  the 
facility  operator  to  provide  services,  e.g., 
administration  of  medications,  which 


might  be  prohibited  by  State  law. 
Section  17.51j(b)  has  been  modified  to 
respond  to  this  concern. 

Nine  commenters  stated  concerns 
about  §  17.51  jlh).  Residents  rights, 
sppcifJcally.  §  17.51j(hK2).  Financial 
affairs,  and  §  17.51j(h)(5),  Freedom  of 
association.  VA  has  adopted  changes  to 
§  17  5li!hl(2)  to  restrict  the  right  of  a 
rc«:dent  who  has  been  rated 
inLornpetent  to  manage  personal 
financial  matters. 

V.'\  has  not  made  any  changes  to 
§  17.51i(h)(5j  as  the  Department  does 
not  find  that  it  c.in  .i:  s,',trM::iy  abridge 
the  right  nf  a  resident  to  freely 
as.)Ociate.  .^t  the  same  time.  VA 
recognizes  that  some  residents  might 
choose  to  associate  with  individuals 
who  could  cause  disruption  at  the 
facility  or  that  some  residents  might 
display  behaviors  which  could  be 
harmful  to  themselves  or  others.  VA 
finds  that  §  17.51jth)  does  not  in  any 
way  conflict  with  the  establishment  and 
enforcement  of  facility  rules  regarding 
these  issues. 

Two  commenters  remarked  on 
5  !7.51j(i).  Records.  One  commenter 
suggested  that  the  recordkeeping 
requ.rcm-nt  was  burdensome  for  small 
facilities,  while  another  commenter 
suggested  that  the  standard  require 
more  comprehensive  records.  VA  finds 
th.it  the  recordkeeping  standard  is 
minimal,  and  requires  that  only  essential 
documents  be  kept. 

Two  commenters  stated  that  the 
wording  of  §  17.51j(j),  Staff 
requirements,  was  vague.  VA  finds  merit 
in  this  concern:  however,  as 
credentialing  standards  have  not  been 
established  by  the  industry,  VA  is 
unable  to  be  more  specific  in  this 
requirement. 

Two  commenters  expressed  the 
concern  that  §  17.51j(k).  Cost  of 
community  residential  care,  established 
too  low  a  base  price,  with  the  base 
established  at  July  1987  prices  with 
annual  increases  not  to  exceed  the 
national  Consumer  Price  Index. 
Specifically,  the  commenters  were 
concerned  about  cost  increases 
associated  with  any  necessary  facility 
renovations  to  meet  VA  standards.  VA 
finds  that  §17.51  j|k)(3){iii)  allows  for 
deviations  from  the  price  increases  and 
adequately  addresses  the  concerns  of 
these  commentators. 

Two  commenters  stated  that  §  17.511, 
Du.Mtion  of  approval,  was  too  complex 
and  suggested  a  simpler  standard.  The 
Administration  is  committed  to  testing 
this  new  approach  to  inspections.  The 
Administration  believes  that  the 
incentive  of  less  frequent  inspections 
may  encourage  greater  compliance  with 


standards  on  the  pari  of  commtiOity 
residential  care  facilities. 

One  commenter  stated  thai  S  17.51m. 
Notice  of  noncompliance  with  VA 
standards,  was  too  burdensome  and 
dangerous  in  allowing  the  facility  a  36 
hour  response  time  to  the  notice  of 
noncompliance  in  a  life- threatening 
situation,  {  17.51m(4).  VA  recognizes  the 
need  to  balance  the  health  and  safety  of 
referred  veterans  in  community 
residential  care  facilities  and  the  right  of 
due  process  for  the  facility.  V.^  finds 
that  State  and  local  agencies  have 
authority  to  intervene  in  emergency 
situations  that  can  assist  the  residents 
in  a  facility. 

The  information  collection  in 
S  17.51j(i)  has  been  cleared  by  the  OfTn.* 
of  Management  and  Budget,  control 
number  2900-0491.  It  has  public 
reporting  burden  estimated  to  average 
seven  minutes  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  If  you  have 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  tliis 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
send  them  to  the  VA  Clearing  Officer 
(732),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue  NW.,  Washington 
DC.  20420,  and  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (2900-0491). 
Washington.  DC  20503. 

The  Secretary  of  Veterans  Affairs 
certifies  that  the  final  regulations  wi!l 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  612.  the 
final  regulations  reflect  standards  which 
have,  for  the  most  part  been  informally 
utilized  for  many  years  and  do  not 
create  new  expectations  for  the  fa«,ilify 
operators  which  would  have  a 
significant  economic  impact. 

The  Secretary  has  determined  that 
these  final  regulations  are  considered 
non-major  under  the  criteria  of 
Executive  Order  12291.  Federal 
Regulation.  The  regulations  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  they  will  not  result 
in  major  increases  in  costs  for 
consumers,  individual  industries. 
Federal,  Stale,  or  local  government 
agencies,  or  geographic  regions;  nor  w  dl 
they  have  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  domesia  or  export 
markets. 


(b)  The  veteran  does  not  need  hospital 
or  nursing  home  care  but  is  unable  to 


Director,  the  Associate  Director  or  Chief 
of  Staff  of  a  Department  of  Veterans 


44,.,!:,.,. I  /-^..-,„-  ,.,  m. 


(2)  Measure,  exclusive  of  closet  space.  (ti)  Make  contacts  in  the  community 

at  least  100  sc.'.iare  feet  for  a  single-  and  achieve  the  highest  level  of 


Consumer  Price  Index  (CPI)  for  thai 


year. 
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hcjsi'd  cn!L'rpns(.'S  in  donipsi;r  or  cxpurt 

\\i:  ^pprecuite  the  coni'T^tvh  =i:;d 
suii^r-'' ms  of  thdst*  v\ho  responded  lo 
puM,  ation  of  the  proposed  regulalionB. 
The  prupost'd  rules  are,  hereby,  adopted 
with  the  dmcndn.ents  noted  above  and 
rr.inor  dmendmentB  of  a  technical 
n.iturc.  The  final  rules  are  set  forth 
below 

List  of  Subjects  in  M  CKR  Part  17 

Alcoholism.  Cl.iims,  Dental  health. 
Drus  abuse,  Foreign  r<-lations, 
Government  contracts.  Criints 
progrnms-health,  Heulth  (.are.  Health 
fucilities.  Flealih  professions. 
Incorporation  by  reference.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes. 
Philippines,  Veterans. 

Approved:  April  4.  19«9. 
Edward  ).  Derwinski. 
S-'::rt'iar\  ijf  \'''lr';_jns  Affairs. 

PART  17-{  AMENDED] 

38  CFR  Part  17,  MF.DICM,.  is  amended 
as  follows: 

A  new  undesignated  cenkT  heading 
and  5§  17.51h,  17,51i,  17.51),  17.51k. 
17  511,  17.51m,  17,51n.  17.51o,  17.51p, 
17.51q.  17  51r.  and  17  51s  ar<»  added  to 
read  as  follows 

Communilv  Residcnlial  Care 


17  51h     KIiKibil'iy 

17.511     Definitions 

-i~  51  j    Approval  of  community  reoidental 

care  f^iciltlies. 
l".51ii    Exception*  to  »tandarti8  in 

community  residential  care  facilities. 
1-51)     Duration  of  approval. 
1'  51m    Notice  of  noncompliance  with  VA 

st.inddrds 
l""  .'iln     Rpquesi  iur  a  hearing. 
17  .sio    Notice  and  conduct  of  hearing. 
17  51p    Waiver  of  opportunity  forbearing. 
17  ,siq    Written  decision  following  a  hearing. 
17.51r    Revocation  of  VA  approval. 
17.518    Availability  of  information. 

Community  Residential  Care 

§  17.51h    Eligibility 

V.\  hf.ilth  cire  personnel  may  assist  a 
V  :!T  (11  t)v  r-'ferring  such  veteran  for 
pi, .cement  m  a  privately  or  publicly- 
owned  community  residential  care 
facility  if: 

(a)  At  the  time  of  initiating  the 
assistance: 

(1)  The  veteran  is  receiving  VA 
medical  services  on  an  outpatient  basis 
or  VA  medical  center,  domiciliary,  or 
nursing  home  care;  or 

(2)  Such  care  or  services  were 
furnished  the  veteran  within  the 
preceding  12  monlhs; 


(1<1  The  veteran  does  not  need  hospital 
or  nursing  home  care  but  is  unable  to 
live  independently  because  of  medical 
(including  psychiatric)  conditions  and 
has  no  suitable  family  resources  to 
provide  needed  monitoring,  supervision, 
and  any  necessary  assistance  in  the 
veteran's  daily  living  activities;  and 

(c)  The  facility  has  been  approved  in 
accordance  with  S  17.51J  of  this  part. 

(Authority:  3«  U.S.C.  630) 

Sir.Sli    Definitions. 

For  the  purpose  of  §5  17.51  h  through 
17.518: 

(a)  The  term  "community  residential 
care"  means  the  monitoring, 
supervision,  and  assistance,  in 
accordance  with  a  statement  of  needed 
care,  of  the  daily  living  activities  of 
referred  veterans  in  an  approved  home 
In  the  community  by  the  facility's 
provider. 

(b)  The  term  "statement  of  needed 
care"  means  a  written  description  of 
needed  assistance  in  daily  living 
activities  devised  by  VA  for  each 
referred  veteran  in  the  community 
residential  care  program. 

(c)  The  term  "daily  living  activities" 
includes: 

(1)  Walking; 

(2)  Bathing,  shaving,  brushing  teeth, 
combing  hair; 

(3)  Dressing; 

(4)  Eating: 

(5)  Getting  in  or  getting  out  of  bed; 

(6)  Laundry; 

|7)  Cleaning  room: 

(8)  Managing  money: 

(9)  Shopping: 

(10)  Using  public  transportation: 

(11)  Writing  letters: 

(12)  Making  telephone  calls: 

(13)  Obtaining  appointments: 

(14)  Self-administration  of 
medications; 

(15)  Recreational  and  leisure 
activities;  and 

(16)  Other  similar  activities. 

(d)  The  term  "paper  hearing"  means  a 
review  of  the  written  evidence  of  record 
by  the  hearing  official. 

(e)  The  term  "oral  hearing"  means  the 
in  person  testimony  of  representatives 
of  a  community  residential  care  facility 
and  of  VA  before  the  hearing  official 
and  the  review  of  the  written  evidence 
of  record  by  that  official. 

(f)  The  term  "approving  official" 
means  the  Director  or,  if  designated  by 
the  Director,  the  Associate  Director  or 
Chief  of  Staff  of  a  Department  of 
Veterans  Affairs  Medical  Center  or 
Outpatient  Clinic  which  has  jurisdiction 
to  approve  a  community  residential  care 
facility. 

(g)  The  term  "hearing  offi«:ial"  means 
the  Director  or,  if  designated  by  the 


Director,  the  Associate  Director  or  Chief 
of  StJiff  of  a  Department  of  Veterans 
.Affai'-s  Medical  Center  ot  Oulp.itienl 
Clinic  which  has  jurisdiction  to  approve 
a  community  rcsidentiu!  c.ire  facility. 

lAiiihiirU'  ;w  t'.SC;.  rufO) 

§  17.51)    Approval  of  community 
residential  care  facilities. 

The  upprov  inj^  official  ma\'  approve  .i 
community  residential  care  facility, 
based  on  the  repot  t  of  a  VA  inspection 
and  on  any  findings  of  necessaiy  interim 
monitoring  of  the  facility,  if  that  facility 
meets  the  following  standards; 

(a)  llnalth  and  safety  atniicianls.  The 
facility  must: 

(1)  Meet  all  Slate  and  local 
ie^ul;:tions  in*  luding  construction, 
maintenance,  and  sanitation  regulations; 

(21  Meet  the  applicable  prov  isions  of 
the  19H8  edition  of  the  Natiosuil  Fire 
Protection  Association's  Life  Safety 
Code.  NFPA  101,  including  NFPA  lOlM. 
Alternative  Approaches  to  Life  Safety 
(which  are  incorporated  by  reference). 
The  institution  shall  provide  sufficient 
staff  to  assist  patients  in  the  event  of 
fire  or  otiier  emergency.  Incorporation 
by  reference  of  the  19B8  edition  of  the 
Life  Safety  Code  including  .NFPA  lUl.M 
was  approved  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5 
U.S.C.  5.5J(a)  and  1  CFR  Part  51,  The 
Code  IS  availalile  for  inspection  at  the 
Offi(;e  of  the  Federal  Register.  Room 
BTOl.  1100  L  Street  NVV. .'Washington, 
DC.  Copies  may  be  obtained  from  the 
National  Fire  Protection  Association, 
battery  Mart  h  Paik.  Quinry.  MA  022(W. 
If  any  changes  in  this  Code  are  also  to 
he  incorporated  by  reference,  a  notice  to 
th.it  effect  will  be  published  in  the 
Federal  Register,  and 

(SI  Have  safe  and  functioning  systems 
for  heating,  hot  and  cold  water, 
electricity,  plun>bing,  sewage,  cooking, 
laundry,  artificial  and  natural  light,  and 
ventilation. 

(c)  Interior  plan.  The  facility  must: 

(1)  Have  comfortable  dining  areas, 
adequate  in  size  for  the  number  of 
residents; 

(2)  Have  cotifortable  living  room 
areas,  adequate  in  size  to  acconirnodale 

,  a  reasonable  proportion  of  residents: 
and 

(3)  Maintain  at  least  one  functional 
toilet  and  lavatory',  and  bathing  or 
shower  facility  for  every  six  people 
living  in  the  facility,  including  provider 
and  staff. 

(d)  Laundry  st-rvicp.  The  facility  tiuisl 
provide  or  arrange  for  laundry  servic(\ 

(e)  Hosicirnts' hodroonis.  Residents' 
i)edrooms  nuist: 

(1)  Contain  no  more  than  four  beds; 


(2)  Measure,  exclusive  of  closet  space, 
at  least  100  so.'.iare  feet  for  a  single- 
resident  room,  or  80  square  feet  for  eai  h 
resident  in  a  mulliresiden!  room;  and 

(3)  Contain  a  suitable  bed  for  each 
resident  and  appiopriafe  furn.ture  nod 
furnishings. 

(f)  Nutrition.  The  facility  must 

(l!  Provide  a  safe  and  sanit.iry  food 
service  that  meets  individii.il  nutritional 
requirements  and  residents'  preferences, 

(2)  Plan  menus  to  meet  currently 
recommended  dietary  allowances; 

[%]  Activities.  The  f.icility  must  plan 
and  fac'litatp  appropria'e  recreational 
and  leisure  activities  to  meet  individual 
needs  specified  in  the  statement  of 
heeded  care. 

(h)  Ri'sidents' rights.  The  facility  must 
have  written  policies  and  procedures 
that  ensure  the  following  nghts  for  each 
resident: 

(1)  F.ach  resident  has  the  right  to: 

(i)  Be  informed  of  the  rights  descni>ed 
in  this  section; 

(li)  The  confidentiality  and 
nondisclosure  of  information  oblaine(i 
by  community  residential  care  facility 
staff  on  the  residents  and  the  residents' 
records  subject  to  the  requuements  of 
applicable  law; 

(iii)  Be  able  to  inspec  t  the  residents' 
own  records  kept  by  the  community 
residential  care  facility; 

(ivj  pjiercise  rights  as  a  citizen;  and 

(v)  Voice  grievances  and  make 
recommendations  concerning  the 
policies  and  procedures  of  the  facility. 

(2)  Financial  affiiirs.  Residents  must 
be  allowed  to  manage  their  own 
personal  financial  affairs,  except  when 
the  resident  has  been  res;ru.ted  in  this 
right  by  law.  If  a  resident  requests 
assistance  from  the  facility  in  managing 
personal  financial  affairs  the  request 
must  be  documented. 

(3)  Privacy.  Residents  must: 
(i)  Be  treated  with  resp'i  i. 

consideration,  and  dignity: 
111)  Have  access,  in  reasonable 

privacy,  to  a  telephone  within  the 

facility; 
(ii.)  Be  able  to  send  and  receive  mail 

unopi'.  ed  and  uncensored;  and 
(iv)  WAvt:  privacy  of  self  and 

possessions. 

(4)  IWxk.  No  resident  will  perform 
household  duties,  other  than  personal 
houst'keeping  tasks,  unless  the  resident 
rcceiN  es  (compensation  for  these  duties 
or  is  to'd  in  advance  Ihoy  are  voluntary' 
and  tiie  patient  agrees  lo  do  them. 

(3!  Fri'edom  of  association.  Residents 
have  the  right  'n: 

(i)  F-'ceive  v;bi'<irs  and  associate 
freeiv  with  persons  and  groups  of  their 
own  choosing  both  within  and  outside 
the  f.icilify; 


(ti]  Make  contacts  in  the  community 
and  achieve  the  highest  level  of 
independenre,  autonomy,  and 
interattion  in  the  community  of  which 
the  --csident  is  capable; 

(iii)  Leave  and  return  freely  to  the 
facility,  and 

(iv)  Practice  the  religion  of  their  own 
choosing  or  choose  to  abstain  from 
religious  practice 

[6]  Transfer.  Resui.nib  have  the  right 
to  transfer  to  another  f.icility  or  lo  an 
independent  living  situation. 

(i)  Record.s.  (1)  The  facility  must 
maintain  records  on  each  resident  in  a 
secure  place. 

(2)  Facility  records  must  include: 

(ij  A  copy  of  the  statement  of  needed 
care: 

(ii)  Emergency  notification 
procedures;  and 

(iii)  A  copy  of  all  signed  agreements 
with  the  resident. 

(3)  Records  m.iy  only  be  disclosed 
with  the  resident's  permi.ssion,  or  when 
required  by  law. 

(Approved  by  the  Office  of  ManHXement  and 
Budget  under  control  number  2flOlMM91) 

(j)  Staff  requirements.  (1)  Sufficient. 
qualified  staff  must  be  on  duty  and 
available  to  care  for  the  resident  and 
ensure  the  health  and  safety  of  each 
resident. 

(2)  The  community  residential  care 
provider  and  staff  must  have  the 
following  qualifications:  Adequate 
education,  t.'aining,  or  experience  to 
maintain  the  facility. 

( k  1  Cost  of  community  residential 
cur".  (1)  Payment  for  the  charges  of 
community  residential  care  is  not  the 
rtisponsibility  of  the  I'nited  States 
Ciovi'rnment  or  VA. 

(2)  The  resident  or  an  authorized 
personal  representative  and  a 
representative  of  the  community 
residential  care  facility  must  agree  upon 
the  charge  and  payment  proceilurt^s  for 
community  residential  care. 

(3)  The  charges  for  community 
residential  care  must  be  reasonable: 

(i)  For  residents  in  a  community 
residential  care  facility  as  of  June  l*. 
1909,  the  rates  charged  for  care  are 
pegged  to  the  facility's  ba^jic  rate  for 
care  as  of  July  31, 1987.  Increases  in  the 
pegged  rate  during  any  calendar  year 
cannot  exceed  the  annual  percentage 
increase  in  the  National  Consumer  Price 
Index  (CPI)  for  that  yean 

(ii)  VoT  community  residential  care 
facilities  approved  after  July  31.  1987. 
the  rates  for  c;iie  shall  not  exceed  110 
percent  of  the  average  rate  for  approved 
facilities  in  that  State  as  of  March  31, 
1987.  Increases  in  this  rale  during  any 
calendar  year  cannot  exceed  the  .iiinua! 
percentage  intnrase  in  the  National 


Consumer  Price  inoex  ICWj  lor  tnai 
year. 

(iii)  The  approving  official  may 
approve  a  deviation  from  the 
requirements  of  paragraphs  (k)(3)  (i) 
through  (ii)  of  this  section  upon  request 
from  a  community  residential  care 
facility  representative,  a  resident  in  the 
facility,  or  an  applicant  fur  residency,  if 
the  approving  official  determines  that 
the  cost  of  care  for  the  resident  will  be 
greater  than  the  average  cost  of  care  for 
other  residents,  or  if  the  resident 
chooses  to  pay  more  for  the  carv 
provided  at  a  facility  which  exc«?fd8  VA 
standards. 

(Authority:  38  U.S.C.  <)3fl| 

§  l/.Sth    Ejiceptiont       <  *„  .«.,:&  in 
community  residential  care  tactuties. 

(a)  Facilitii-s  which  have  participated 
in  VA's  community  residential  cuire 
program  prior  to  (the  effective  date  of 
these  regulations)  may  continue  lo  l>e 
approved  when  the  standard  for 

§  17.5lHc)|3)  and/or  §  17.51ile)(2|  of  this 
part  are  not  met  if; 

(1)  y\ll  standards  other  than 

S  17.51j(c)(3)  and/or  S  17.51i(c)(2)  of  this 
part  are  met; 

(2)  There  is  at  least  one  functiuRdI 
toilet,  lavatory,  and  bathing  or  shower 
facility  for  every  eight  people  living  in 
the  facility,  including  provider  and  staff; 

(3)  The  resident's  bedrooms  measure, 
exclusive  of  clost^t  space,  at  least  80 
square  feel  for  a  single-resident  room,  or 
65  square  feel  for  each  resident  in  a 
multiresident  room. 

(b)  Community  residential  care 
facilities  which  do  not  meet  the 
requirements  for  continued  appmv.d 
because  they  do  not  comply  with 
paragraphs  (.i)(2)  or  (a)(3)  of  this  sc-ction 
may  apply  in  writing  lo  the  Secretary  of 
Veterans  Affairs  for  an  exception.  The 
application  must  include  a  detailed 
description  of  the  facility,  includinj;  a 
description  of  the  toilet,  lavatory  and 
bathing  and  shower  facilities  and/or 
resident's  bedroom  size,  and  an  analysis 
of  alternative  solutions, 

(Aulhorify:3«I'.S.n.  f.W) 

§17.511    Durat.o"!  o!  d^>p' OMal. 

(a)  Approval  may  be  valid  for  up  lu  24 
months  if  VA  finds  that  the  facility 
complies  with  all  standards  during  the 
current  and  all  previous  VA  inspe«:.lions 
and  any  necessary  interim  monitoring 
for  a  period  of  two  years. 

(b)  Approval  may  be  valid  for  up  fo  15 
months  if  VA  finds  the  facility  has 
complied  with  all  standards  exwpl  the 
records  standard  set  forth  in  §  17.51i(i) 
of  this  part  during  the  current  and  all 
previous  VA  inspections  and  any 
necessary  interim  monitoring. 
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(c)  Approval  may  be  valid  for  up  to  12 
months  if  the  VA  finds  that  the  facility 
his  complied  with  ail  standards  except 


accept  a  request  for  a  hearing  received 
after  the  time  limit,  if  the  community 
residential  care  facility  shows  that  the 


§  17.51  q    Written  decision  following  a 
tiearing. 

(a)  The  hearing  official  shall  issue  a 
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essist  in  removing  the  veteran  from  the 
community  residential  care  facility, 
fcl  If  the  hearinc  official  determines 


8:00  a.m.,  and  4:00  p.m..  Monday  through 

Friday  at  the  following  office: 

K.nvirnnnipnl;!)  Prnli'i  tinn  .Aoi.nrv 


prevention  of  significant  deterioration 
(PSD),  it  must  trigger  preconstruction 
review  for  a  new  or  modified  snurc.p 
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(c)  Approval  may  be  vuiid  for  up  !o  12 
months  if  the  VA  finds  thdt  the  f.icints 
his  complied  with  al!  standctrds  except 
the  laundi^'  service  standard  set  forth  m 
§  ir.SlJid)  and  the  rtcords  stand. ird  set 
forth  in  §  I'.Sljd;  of  tins  part  during  the 
current  and  a!!  previous  VA  inspections 
and  any  necessary  interim  monitoring. 

(dl  Approval  may  be  valid  for  up  to  9 
months  if  the  VA  finds  that  the  facility 
has  comphed  with  all  standards  except 
the  laundry  service  standard  set  forth  in 
§  17.51j{d)  of  this  part'  the  bedroom 
st.indard  set  forth  in  §  17.51j(e)  of  this 
part:  the  activities  standard  set  forth  in 
§  17.51ifgl  of  this  part;  and  the  records 
standard  set  forlh  in  §  17.51j|!)  of  this 
part  during  the  current  and  ail  previous 
VA  inspections  and  any  necessary 
interim  monitorin;«!. 
(Aiiih<ir:t\   1H  r  SC  e,M)] 

!)  17.51m    Notice  of  noncompliance  wlt^ 
VA  standardt. 

If  the  heanriK  official  determines  that 
cin  approved  community  residential  care 
fac.liiy  does  not  comply  with  the 
standards  set  forth  ;n  §  ir.Slj  of  this 
part,  the  hearira  official  shall  notify  the 
community  residential  care  facility  in 
writing  of: 

la)  The  standards  which  have  not 
i)ecn  met. 

(ii)  The  date  1)>  which  the  standards 
m  jst  be  met  m  order  to  avoid  revocation 
of  VA  approval 

(c)  The  community  residential  care 
facility's  opportunity  to  request  an  oral 
or  paper  hearing  under  §  17.51n  of  this 
pi'*  bt'fore  \'.\  approval  is  revoked;  and 

(J.)  The  date  by  which  the  hearing 
(I'ficial  must  receive  the  community 
r.  ...dential  care  facility's  request  for  a 
hearing  which  shall  not  be  less  than  10 
calendar  da\s  and  not  more  than  20 
calendar  days  after  the  date  of  VA 
notice  of  noncompliance,  unless  the 
he.iring  official  determines  that 
nuncom.pliance  with  the  standards 
threatens  the  lives  of  community 
residential  cure  residents  in  which  case 
the  hearing  official  must  receive  the 
communitv  residential  care  facility's 
request  for  an  oral  or  paper  hearing 
vM'hm  :i6  hours  of  receipt  of  VA  notice. 

(Authority:  38  US  C.  630) 

;  I7.51n    Re<ju«8t  for  a  heannfl. 

The  community  residential  care 
f>i(  litv  operator  must  specify  in  writing 
whether  an  ot-al  or  paper  hearing  is 
requested  The  request  for  the  hearing 
I'lust  be  sent  to  the  hearing  official. 
Timely  receipt  of  a  request  for  a  hearing 
w  :1!  stay  the  revocation  of  VA  approval 
until  the  hearing  official  issues  a  written 
decision  on  the  community  residential 
care  facility's  compliance  with  VA 
standards  The  hearing  official  may 


accept  a  request  for  a  hearing  received 
after  the  time  limit,  if  the  community 
residential  care  facility  shows  that  the 
failure  of  the  request  to  be  received  by 
the  hearing  official's  office  by  the 
required  date  was  due  to  circumst.mces 
beyond  its  control. 
(Authority:  36  U.S.C.  630) 
5  17.510    Notice  and  conduct  of  hearing. 

(a)  Upon  receipt  of  a  request  for  an 
oral  hearing,  the  hearing  official  shall 

(1)  Notify  the  community  residential 
care  facility  operator  of  the  date,  time, 
and  location  for  the  hearing:  and 

(2)  Notify  the  community  residential 
care  facility  operator  that  written 
statements  and  other  evidence  for  the 
record  may  be  submitted  to  the  hearing 
official  before  the  date  of  the  hearing 
An  oral  hearing  shall  be  informal.  The 
rules  of  evidence  shall  not  be  followed. 
Witnesses  shall  testify  under  oath  or 
affirmation.  A  recording  or  transcript  of 
every  oral  hearing  shall  be  made.  The 
hearing  official  may  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
testimony. 

(b)  Upon  the  receipt  of  a  community 
residential  care  facility's  request  for  a 
paper  hearing,  the  hearing  official  shall 
notify  the  community  residential  care 
facility  operator  that  written  statements 
and  other  evidence  must  be  submitted  to 
the  hearing  official  by  a  specified  date 
in  order  to  be  considered  as  part  of  the 
record. 

(c)  In  all  hearings,  the  community 
residential  care  facility  operator  and  VA 
may  be  represented  by  counsel. 

(Authority:  38  U.S  C.  630) 


S  17  51p     Waiver  of  opportunity  for 
hearing. 

If  representatives  of  a  community 
residential  care  facility  which  receive  a 
notice  of  noncompliance  under  {  17.51m 
of  this  part  fail  to  appear  at  an  oral 
hearing  of  which  they  have  been 
notified  or  fail  to  submit  written 
statements  for  a  paper  hearing  in 
accordance  with  §  17.51o  of  this  part, 
unless  the  hearing  official  determines 
that  their  failure  was  due  to 
circumstances  beyond  their  control,  the 
hearing  official  shall: 

(a)  Consider  the  representatives  of  the 
community  residential  care  facility  to 
have  waived  their  opportunity  for  a 
hearing:  and, 

(b)  Revoke  VA  approval  of  the 
community  residential  care  facility  and 
notify  the  community  residential  care 
facility  of  this  revocation. 

(Authority:  38  U.S.C.  630) 


§  17.51  q    Written  decision  following  a 
hearing. 

(a)  The  hearing  official  shall  issue  a 
w  ritten  decision  within  20  days  of  the 
completion  of  the  hearing.  An  oral 
hearing  shall  be  considered  completed 
when  the  hearing  ceases  to  receive  in 
person  testimony.  A  paper  hearing  shall 
be  considered  com.plete  on  the  date  by 
which  written  statements  must  be 
submitted  to  the  hearing  official  in  order 
to  be  considered  as  part  of  the  record. 

(b)  The  hearing  official's 
determination  of  a  community 
residential  care  facility's  noncompliance 
with  VA  standards  shall  be  based  on 
the  preponderance  of  the  evidence. 

(c)  The  written  decision  shall  include: 

(1)  A  statement  of  the  facts, 

(2)  A  determination  whether  the 
community  residential  care  facility 
complies  with  the  standards  set  forth  in 
§  17.51J  of  this  part;  and 

(3)  A  determination  of  the  time  period. 
if  any.  the  community  residential  care 
facility  shall  have  to  remedy  any 
noncompliance  with  VA  standards 
before  revocation  of  VA  approval 
occurs. 

(d)  The  hearing  official's 
deteniiinaiion  of  any  time  period  untier 
paragraph  (c)(3)  of  this  section  shall 
consider  the  safety  and  health  of  the 
residents  of  the  community  rcsidenti.ti 
care  facility  and  the  length  of  time  since 
the  community  residential  care  facility 
received  notice  of  the  noncompliance. 

(Authority:  38  U.S.C.  6;i0) 

§  17.51r    Revocation  of  VA  approval. 

(a)  If  a  hearing  official  determines 
under  §  17.51q  of  this  part  that  a 
community  residential  care  facility  does 
not  comply  with  the  standards  set  forth 
in  5  17.51i  of  this  part  and  determines 
that  the  community  residential  care 
facility  shall  not  have  further  time  to 
remedy  the  noncompliance,  the  hearing 
official  shall  revoke  approval  of  the 
community  residential  care  facility  and 
notify  the  community  residential  care 
facility  of  thiS  revocation. 

(b)  Upon  revocation  of  VA  approval. 
VA  health  care  personnel  shall: 

(1)  Cease  referring  veterans  to  the 
community  residential  care  facility;  and. 

(2)  Notify  any  veteran  residing  in  the 
community  residential  care  facility  of 
the  facility's  disapproval  and  request 
permission  to  assist  in  the  veteran's 
removal  from  the  facility.  If  a  veteran 
has  a  person  or  entity  authorized  by  law 
to  give  permission  on  behalf  of  the 
veteran,  VA  health  care  personnel  shall 
notify  that  person  or  entity  of  the 
community  residential  care  facility's 
disapproval  and  request  permission  to 


assist  in  removing  the  veteran  from  the 
community  residential  care  facility. 

(c)  If  the  hearing  official  determines 
that  a  community  residential  care 
facility  fails  to  comply  with  the 
standards  set  forth  in  §  17.51J  of  this 
part  and  determines  that  the  community 
residential  care  facility  shall  have  an 
additional  time  period  to  remedy  the 
noncompliance,  the  hearing  official  shall 
review  at  the  end  of  the  time  period  the 
evidence  of  the  community  residential 
care  facility's  compliance  with  the 
standards  which  were  to  have  been  met 
by  the  end  of  that  time  period  and 
determine  if  the  community  residential 
care  facility  complies  with  the 
standards.  If  the  community  residential 
care  facility  fails  to  comply  with  these 
or  any  other  standards,  the  procedures 
set  forth  in  §§  17.51m-17.51r  of  this  p.irt 
shall  be  followed. 
(Authority:  38  U.S.C.  tJ-lO) 

§  17.5 Is    Availability  of  information. 

VA  standards  will  be  made  available 
to  other  Federal.  State  and  local 
agencies  charged  with  the  responsibility 
of  licensing,  or  otherwise  regulating  or 
inspecting  community  residential  care 
facilities. 

(Authority:  38  U.S.C.  630) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3551-31 

Approval  and  Promulgation  of  State 
Implementation  Plans;  South  Dakota 

AGENCY:  Environmental  Protection 

Agency  (F.PA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the 

Committ.ji  Slate  Implementation  Plan 
(SIP)  for  the;  Rapid  City,  South  Dakota, 
Group  !1  PMio  area  submitted  by  the 
State  on  July  12, 1988.  The  SIP  commits 
the  State  to  continue  monitoring  for 
PMio  and  to  submit  a  full  SIP  if  a 
violation  of  the  PMio  National  Ambient 
Air  Quality  Standards  (N.'XAQS)  is 
detected.  It  also  commits  the  State  to 
make  several  revisions,  related  to  PMio, 
to  the  existing  SIP. 

DATES:  This  action  will  be  effective  on 
July  14.  1989.  unless  notice  is  received 
by  June  14, 1989,  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Copies  of  the  revision  are 
availal)le  for  public  inspection  between 


8:00  am.,  and  4:()0  p.m  .  Monday  through 
Friday  at  the  following  office: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street.  Suite  .500,  Denver, 
Colorado  80202-2 iOS, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  A.  Houk,  Air  ProKrams  Branch, 
Environmental  Protection  Agency.  One 
Denver  Place.  Suite  500.  {?99  18th  Street, 
Denver.  Colorado  802n:-24(i.S.  (303)  294- 
761,'^,  (FTS)  564-7613 

SUPPLEMENTARY  INFORMATK>N:  The  1977 
amendments  to  the  Clean  Air  Act 
require  EPA  to  review  periodically  and, 
if  appropriate,  revise  the  criteria  on 
which  the  NA.AQS  for  each  air  pollutant 
are  based,  as  well  as  review  and  revise 
the  .NAAQS  themselves.  In  response  to 
these  requirements.  EP.A  published  a 
notice  to  promulgate  revised  NAAQS  for 
particulate  matter  under  ten  microns  in 
size  (known  as  P.Mio)  on  July  1, 1987  (52 
FR  24634).  As  a  result.  States  must 
revise  their  State  Implementation  Plans 
(SIPs)  to  attain  and  maintain  the  new 
NAAQS. 

To  implenienl  the  new  SIP 
requirements,  all  areas  in  the  country 
were  divided  into  three  groups,  based  on 
the  probability  that  each  of  these  areas 
would  violate  the  PMio  .\A.\QS.  Group 
I  areas  have  violated  the  PMio  NAAQS 
or  have  air  quality  data  showing  high 
(greater  than  95%)  probabilities  of 
violating  the  NAAQS.  These  areas  must 
submit  full  SIPs  including  control 
strategies  and  attainment 
demonstrations.  Group  11  areas  are 
estimated  to  have  a  moderate  (20%-95''-i) 
probability  of  violating  the  PMio 
NAAQS,  and  must  commit  to  monitor 
for  PM 1 0  and  submit  a  full  SIP  if  a 
violation  occurs.  Group  III  areas  are 
estimated  to  have  a  low  (less  than  20%) 
probability  of  violating  the  PMio 
NAAQS,  and  no  new  control  strategy 
requirements  apply. 

The  Rapid  City,  South  Dakota  area 
has  been  classified  as  a  Group  II  area. 
On  July  12, 1988,  the  Slate  submitted  a 
Committal  SIP  for  this  area.  The 
requirements  for  Group  II  Committal 
SIPs.  and  the  State's  response  to  these 
requirements  are  described  below. 

EP.'\  Requirements  for  Croup  ft 
Committal  SIPs 

The  following  SIP  requirements  apply 
to  all  PMio  areas,  regardless  of  their 
grouping: 

(1)  All  SIPs  should  provide  for  the 
attainment  and  maintenance  of  the 
PMio  standards,  and  PMio  should  be 
regulated  as  a  criteria  pollutant. 

(2)  Since  the  SIP  must  protect  both  the 
PMio  standard  and  the  total  suspended 
particulates  (TSP)  increment  for 


prevention  of  significant  deterioration 
(PSD),  it  must  trigger  preconstruction 
review  for  a  new  or  modified  source 
which  would  emit  significant  (as  defined 
at  40  CFR  51.166(b)(23))  amounts  of 
either  TSP  or  PMio. 

(3)  The  significant  harm  level  for 
particulate  matter  was  revised  in  40  CFR 
51.151  to  600  ug/M'  measured  as  PMio. 
and  the  combined  sulfur  dioxidc- 
parliculate  matter  significant  harm  level 
was  deleted.  In  addition,  the  example 
alert,  warning,  and  emergency  levels  of 
particulate  matter  in  Appendix  L  of  Par! 
51  were  also  revised  to  reflect  PMio 
concentrations.  Therefore.  State 
emergency  episode  plans  must  be 
revised  to  refiect  these  changes. 

(4)  Revisions  to  40  CFR  58  set  forth  ihe 
requirements  for  design  of  national. 
State  and  local  PMio  air  monitoring 
networks.  The  revised  monitoring 
networks  must  be  submitted  for  EPA 
approval.  The  required  monitoring 
frequency  varies  with  area  grouping: 
Group  I  areas  are  required  to  monitor 
daily  for  at  least  one  site  in  Ihe  area  of 
expected  maximum  concentration. 
Group  II  areas  are  required  to  monitor 
every  other  day  at  such  a  site,  and 
Group  III  areas  are  required  to  monitor 
every  sixth  day  at  such  a  site. 
Monitoring  frequency  in  Croup  I  and 
Croup  II  areas  can  be  reduced  if  the 
reduction  is  supported  by  at  least  om^ 
year  of  data. 

In  addition.  Committal  SIPs  for  Group 
II  areas  must  contain  enforceable 
commitments  to: 

(5)  Gather  ambient  PMio  data,  al  least 
to  an  extent  consistent  with  minimum 
EPA  requirements  and  guidance. 

(6)  Analyze  and  verify  the  ambient 
PMio  da  la  and  report  24-hour  PMio 
NAAQS  exceedances  to  Ihe  appropriaip 
Regional  Office  within  45  days  of  earh 
cxceedance. 

(7)  When  an  appropriate  number  of 
verifiable  24-hour  NAAQS  exceedances 
becomes  available  or  when  an  annual 
arilhmelic  mean  above  the  level  of  the 
annual  PMio  .\AAQS  becomes 
available,  acknowledge  that  a 
nonattainment  problem  exists  and 
immediately  notify  Ihe  appropriate 
Regional  Office. 

(8)  Within  30  days  of  the  notification 
referred  to  in  (7).  above,  or  wilhin  37 
months  of  promulgation  of  Ihe  PM  i  o 
NAAQS.  whichever  come  first, 
determine  whether  the  measures  in  the 
existing  SIP  will  assure  timely 
attainment  and  maintenance  of  Ihe 
primary  PMio  standards,  and 
immediately  notify  Ihe  appropriate 
Regional  Office. 

(9)  Within  6  months  of  the  notification 
referred  to  in  (8).  above,  adopt  and 
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SUMMARY:  Colorado  has  applied 
authorization  of  revisions  to  its 
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3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
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sul"i!i  to  EPA  a  PMio  control  stratt-gy 
I.h.i'  .tssures  at'alnmcnl  <is  expeditiously 
.IS  p^  I,  ticrtblp  hut  no  litter  than  3  years 
(••■>;;.  .jpproval  of  the  Cumrr.iltal  SIP. 

I  '.o;  Comm''?.)!  SIPs  mu.st  include  an 
enf')'ceable  schedule  wuh  .ippropriale 
mitt^Nlones  or  checkpoints. 

South  DakoU  Submittal 

1>>  Std'e  ssil)m'",ti  .(lidressesEPA's 
rc'i',  -frnent.s  as  follows 

(II  rMtn  ;>ir  QUdhty  standards.  The 
Statt  h,is  adopted  ambient  air  quality 
s'fTMi.trds  for  PMiu  at  Administrative 
Hiile<.  of  South  Dakota  (ARSD) 
74  if.  1)2  35.  EPA  approved  this  provision 
at  51  1  R  34077,  September  2, 1988. 

(21  /'rfTonstriK  tmn  review  of  ma/or 
stutir:iory  sounys  i>>' PM\o.  The  State 
administers  a  new  source  review  fNSR) 
pmu'am  for  non-i*SD  sialionary  soun  is 
<ifid  modifications.  The  State  has  not 
reccaed  delectation  of  the  PSU  prouram, 
and  reviews  of  PSD  soimes  are  carrifd 
out  by  KPA,  By  adoplins  aiibjent  air 
quality  standards  for  PMi  o,  the  State 
has  !njy;ered  a  rcquirenieni  i  under  the 
Slate  regulations!  for  preconstrur.tion 
rt  \  lew  of  all  non  PSD  sources  of  PMio. 

'I  he  Rapid  Cily  area  w,js  designated 
noiiaitainment  for  TSP  on  March  .).  1978 
(4J  VK  88621.  This  designation  required 
the  State  to  impiement  a  nonattainmcnt 
area  NSR  program  under  Pari  I)  of  the 
Cle.in  Air  Act.  The  State  developed 
non.!'«ainment  area  NSR  regulations 
whi'  h  we  approved  by  FP A  on 
Novemljer  3.  I'Wl  (40  FR  54541)  These 
rules  v\ere  based  on  the  KPA 
re(j,iirements  wi.ith  were  in  effect  prior 
to  August  19*^).  and  con'<.;ned  several 
minor  deficienijes.  E1K\  approved  the 
St.^'e  NSR  rules  with  the  understanding 
that  the  State  would  revise  I'.s  rules  'o 
c:(inform  to  new  F.iW  requirements 
promulgated  on  August  7,  19H0  (45  FR 
52fa7fij  and  would  correct  the  other 
existing  defineni.ies. 

I'he  Slate  submitted  revised  rules  on 
Uerember  21.  IMfll.  however  these  rules 
dlsu  contained  deficiencies.  .As  a  result. 
FPA  proposed  to  disapprove  the  State 
NSR  program  on  February  25.  1986  (51 
FR  r>.'.t>41   No  fin.il  action  v\as  taken  by 
KPA  due  to  unci'rtjint\  over  how 
piuniulgation  of  the  PMic  NAAQS  and 
repe.il  of  the  TSP  NAAQS  would  affect 
the  need  for  an  ,NSR  program  in  the 
existing  TSP  nonattainmeni  area. 

To  protect  the  Rapid  City  area  (and 
ttie  rest  of  South  Dakota)  from  violations 
of  the  PMh,  NAAQS,  the  State  must 
r"vise  its  .NSR  regulations  to  address  40 
CKK  ,'1.165(b)  (NSR  for  ait.iinment  and 
un,  lassifiable  areas).  40  CFR  51.165(b) 
prohibits  the  permitting  of  a  source 
vvhirh  would  exceed  certain  ambient 
iiuprtct  levels,  and  which  would  cause  or 
contribute  to  a  violation  of  the  NAAQS. 


unless  the  source  obtains  offsets.  In  its 
Committal  SIP.  the  State  has  committed 
to  revise  its  NSR  regulations  by  August 
31. 1990. 

Region  VIIl  has  provided  extensive 
comments  to  the  Stale  on  the  existing 
NSR  regulations.  These  comments  were 
primarily  focused  toward  assisting  the 
State  in  revising  its  regulations  to 
address  40  CFR  51.16S(b)  althou<;h  FPA 
also  identified  several  areas  in  the 
nonattainment  area  definitions  (listed  in 
40  CFR  51.165(a)  of  the  Federal  .\SR 
rules)  where  revisions  were  necessary. 

EPA  believes  that  the  existing  State 
NSR  regulations  contain  language 
similar  in  intent  to  40  CFK  51  IB.'ifb),  and 
are  acceptable  in  the  interim  until  the 
State  revises  its  regulations  to  address 
40  CFR  51.165(b).  For  example,  ARSD 
74  28:01:12  allows  the  issuance  of  a 
ci'nstnirt'on  permit  "only  when  tt  has 
been  shown  that  the  operation  of  the 
new  source  will  not  prevent  or  interfert; 
with  the  attainment  or  maintenance  of 
an  applicable  ambient  air  quality 
standard,"  !n  addition,  the  S*a!e  has 
retained  ambient  TSP  standards,  and 
the  NSR  program  for  TSP  (which 
includes  offset  requirements)  vnW 
remain  in  effect  until  a  PMio  attainment 
demtinstration  is  approved  and  the 
Rapici  City  area  is  redesignated  from 
nonattdinment  to  unciassifiable  for  TSP. 
The  existing  I'SP  NSR  program  will 
provide  an  additional  degree  of 
protection  for  the  {'Mio  N.'XAQS  by 
requiring  prnr.its  for  nearly  all 
stationary  sources  of  particulate  matter 
in  the  Rapid  City  area. 

(3)  Rrvmeri  pmrrvpncy  f'pis<xje  plans. 
In  its  (Committal  SIP,  the  State  has 
(.ommitted  to  revise  its  emergency 
episode  plans  by  Decemiier  1968,  to 
reflect  the  rhanyes  m  the  federal 
regulations  diu-  to  PMio 

(4)  /'.Vfio  ninn:tnnn\;  networks.  There 
are  three  PMio  monitonns  sites 
operating  in  Rapid  City  One  of  the  sites 
is  operated  on  an  every  other-day 
schedule;  the  remaining  sites  monitor 
every  sixth  day.  The  monitoring  network 
design  and  coverage  have  been 
reviewed,  and  were  approved  by  the 
Region  VIIl  Environmental  Services 
Division  on  February  27. 19fiH 

(5)  Collection  of  ambieni  P.^hu  dniu. 
The  State  began  monitoring  for  PMio  in 
January  1985.  and  has  committed  to 
continue  monitoring  in  the  Committal 
SIP. 

(6)  Reporting  exceedances  to  EPA 
within  45  days.  This  commitment  is 
contained  in  the  Committal  SIP. 

(7)  Immediate  notification  of  EPA  if 
the  area  moves  into  nonattainment.  This 
commitment  is  contained  in  the 
Committal  SIP. 


(8)  Determination  of  adeqiiucy  of  the 
existing  SIP.  This  commitment  is 
contained  in  the  Committal  SIP. 

(9)  Submittal  of  a  revised  vuntrol 
s-.'.'a.'cy  V' /or  AV/io  if  the  area  moves  into 
HDnattinnmcnt.  This  commitment  is 
contained  in  the  Committal  SIP, 

The  Committal  SIP  also  coritains 
commitments  to  submit  actual  emissions 
of  major  sources  of  PMio  and  TSP.  and 
to  notify  EP.^  if  a  TSP  monitor  being 
used  as  a  surrogate  PMio  monitor 
records  an  exccedunce  of  the  PMio 
N.\AQS. 

FPA  retjuiiements  for  admini.strative 
pro<-ediLres.  adequate  legal  authority  to 
implement  the  SIP,  and 
intergovernmental  consultation  have 
been  satisfied  by  the  Stale,  These 
procedures  have  been  approved  as  part 
of  the  SIP  in  previous  Federal  Register 
notices  (44  FR  44494.  (ulv  30.  1979;  46  FR 
fw,>41,  July  7,  1983;  53  FR  .14077, 
September  2. 1988). 

The  Stale  held  a  public  hearing  on  the 
Committal  SIP  on  June  14, 1968,  A  draft 
Committal  SIP  was  submitted  to  F.PA  for 
review  prior  to  this  hearing.  EPA 
reviewed  the  draft  SIP  and  found  it  to 
meet  the  necessary  requirements  with 
some  minor  exceptions,  which  were 
correcteti  in  the  final  submittal.  FPA's 
comments  on  the  draft  SIP  were  the  only 
comments  received  by  the  State, 

FPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  efTcctive 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  (60  days 
from  publication). 

Final  Action 

EPA  hereby  approves  the  Committal 
SIP  for  the  Rapid  City  area  as  part  of  the 
South  Dakota  SIP.  The  Committal  SIP 
provides  for  adequate  ambient  air 
qu.ility  nuinitoring,  and  should  provide 
for  protection  of  the  Rapid  City  area 
from  violations  of  the  PM  i  n  N.A AQS, 

F.PA  fii'.ds  that  good  cause  exists  for 
making  the  action  taken  m  tiiis  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 


already  in  effect  under  State  law  or 
regulation.  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U,S,C.  Section  605(b|.  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
(See  46  FR  8709) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  307(b)(2)) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Sulfur  oxides. 

Date;  March  27. 1989. 
James ).  Scherer, 

Regional  Administrator. 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— {AMENDED] 

Subpart  QO— South  Dakota 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  7401-7642. 

2.  Adda  new  |  52.2181; 

§  52.2 1 8 1     PM  1 0  committal  Si  P. 

On  July  12, 1988.  the  State  submitted  a 
Committal  SIP  for  the  Rapid  City  Croup 
II  PMio  area,  as  required  by  the  PMio 
implementation  policy  (52  FR  24681). 
The  SIP  commits  the  State  to  continue  to 
monitor  for  PMio  and  to  submit  a  full 
SIP  if  a  violation  of  the  PMio  National 
Ambient  Air  Quality  Standards  is 
detected.  It  also  commits  the  State  to 
make  several  revisions  rel.ited  to  PMio 
to  the  existing  SIP, 

[VR  Doc.  89-11582  Filed  5-12-89;  8:45  am) 
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40  CFR  Part  271 

(FRL-3570-91 

Colorado;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY*.  Environmental  Protection 

Agency. 

action:  Immediate  final  rule. 


SUMMARY:  Colorado  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  the 
Colorado  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  the  Colorado  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  approve  the  Colorado 
hazardous  waste  program  revisions.  The 
Colorado  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  Colorado 
shall  be  effective  July  14,  1989  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  the  Colorado 
program  revision  application  must  be 
received  by  the  close  of  business  June 
14.  1989. 

ADDRESSES:  Copies  of  the  Colorado 
program  revision  application  are 
available  from  8  30  a.m.  to  4:00  p.m. 
Monday  through  Friday  at  the  following 
addresses  for  inspection  and  copying: 
Hazardous  Materials  and  Waste 
Management  Division.  Colorado 
Department  of  Health,  4210  East  11th 
Avenue.  Denver,  Colorado  80220,  Phone: 
303/331^830;  U.S.  EPA  Headquarters 
Library,  PM211A,  401  M  Street  SW.. 
Washington,  DC  204M,  Phone:  202/382- 
5926;  U.S,  EPA  Region  VIIl.  Library,  999 
18th  Street,  Denver,  CO  80202-2405, 
Phone;  303/293-1444  Written  comments 
should  be  sent  to  Diana  Shannon  at  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Shannon,  Chief,  RCR,\ 

Management  Branch,  999  18th  Street. 

Denver,  CO  80202-2405.  Phone:  303/294- 

7540. 

SUPPLEMENTARY  INFORMATION: 

A,  Background 

The  States  with  final  authorization 
under  section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(bj.  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
[i'ub,  L  98-616,  November  8.  1984. 
hereinafter  "HSWA")  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRj^  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 


HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.SC.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266  and  124  and  270. 

B.  Color.iOu 

Colorado  initially  received  final 
authorization  on  November  2, 1964. 
Colorado  received  authorization  for 
revisions  to  its  program  on  November  7. 
1986,  On  September  30. 1988.  Colorado 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today.  Colorado  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 
Specific  provisions  which  are  included 
in  the  Colorado  program  authorization 
revision  made  today  are  hsted  in  Table 
1  below. 

EPA  has  reviewed  the  Colorado 
application,  and  has  made  an  immediate 
final  decision  that  ihe  Colorado 
hazardous  waste  program  revision 
satisfies  all  requirements  necessary  to 
qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant  final 
authorization  for  the  additional 
modifications  to  the  Colorado  hazardous 
waste  program.  The  public  mav  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  June  14. 1989. 
Copies  of  the  Colorado  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  thi     adorc SSES"  section  of 
this  notice. 

Approval  of  the  Colorado  hazardous 
waste  program  revision  shall  become 
effective  in  60  days  unless  an  adverse 
comment  pertaining  to  the  States 
revision  discussed  in  this  notice  is 
received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

The  State  of  Colorado  submitted  an 
initial  draft  application  for  the  revision 
of  its  authorized  hazardous  waste 
program  on  October  1. 1987.  A  second 
draft  application  for  additional  revision 
was  received  on  January  15. 1988.  The 
second  draft  application  contained  all 
information  and  revision  requests  that 
were  a  part  of  the  October  1. 1987, 
application.  The  EPA  comments,  and  the 
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response  by  ihf  Slj'e  to  the  KP,\ 
comments,  address  both  draft 
application.s 

EPA  review  uf  thi;  draft  application 
Tdisod  several  arpas  of  tona'rn.  Further 
explanation  and  dftaii  were  requested 
on  the  intended  prn^ram  for 
administriition  of  the  expansion  of 
Colorado  s  hazardmis  wa.ste  propr  im 
and  on  the  oryar.  ?:ation  and  uiiiiza'ajn 
of  the  State  8  staff 

On  September  30.  1986,  Colorado 
submitted  a  final  application  which 
further  explained  how  Colorado  will 
expand  the  program  to  provide  for  the 
increased  respon.sibdities.  Several 
additional  concerns  on  the  details  of  the 
final  application  were  discussed 
bf^twcen  RPA  and  Colorado.  A  Letter  of 
Intent  which  further  clarifies  the  final 
application  was  agreed  upon  and  made 
a  pari  of  the  application. 

Colorado's  application  for  authority  to 
revise  the  Colorado  hazardous  waste 
program  has  been  found  to  be  consistent 
and  equivalent  to  the  Federal  hazardous 
wasle  program.  No  significant  aspect  of 
this  application  provides  for  the 
Colorado  program  to  be  broader  in 
Si  (ii)e  than  is  the  Federal  program. 

P.iciiities  possessing  permits  issued 
under  the  Federal  program  for 
treatment,  storage,  or  disposal  an' 
deemed  by  the  Colorado  Department  of 
He.ihh  to  have  a  periiiit  uiicicT  Colorado 
Revised  Statute  2.)-15-3^U!  .M,  F.P.'\ 
issui'd  under  that  part  of  ih(.>  RCIR.A 
program  Un  which  Colorado  is  tx  .iik; 
authorized  today,  liecome  Slute  permits 
upon  Authorization.  When  the  Stale 
e'her  incorporates  the  terms  of  the 
Federal  permrl  in  State  RCRA  permits  or 
issues  Slate  RCRA  permits  to  those 
f.iLi!'  es.  EP.A  will  terminate  those 
permits  pursuant  to  40  CFR  Part  270  and 
rely  on  the  State  to  enforce  those  terms 
and  conditions  subiect  lo  the  terms  of  an 
ac.ceptable  Slate/F.PA  Enforcement 
Aj^f-eement. 

('olorado  has  not  re<)i;es!ed  ha/.irdous 
u.iste  program  authority  on  Indian 
lands.  The  Environmental  Protection 
Agency  retains  all  hazardous  waste 
authority  under  RCR.A  wh  f  h  applies  to 
Indi.m  binds  in  (^oiorado 

Table  1— Provisions  CcvERto  ar 
TH!3  Program  Authorization  Revision 
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HSV^A  Of  FR  Reference 


Imrv  Hdle  R»«00O8e 
to  Scu'S  lux) 

ft;  (..i;7    1  /J9/83. 


Slate  Eguvatefll* 


26d  1.266  1 


262  40.262  41.264.75- 
77,  264  94,  265.76. 
265.77 


StON— Continued 


Stale  Equivalent  • 

3  CNorvialed  Akphatic 

261,31 

HydrocartJOn  L«feng. 

49  f»  5313,2/10/84. 

4  Warlann  and  Zinc. 

261  33 

Phosphide  Usting.  49 

f^fl  19922  5/10/84. 

5.  Lime  SlaOiteed  PicKle 

2613 

Liquor  Sludge.  49  FR 

23284.  6/5/84 

6.  State  AvailaMrty  o< 

2.100.2.104.2  109, 

Inlorniatiofi,  HSWA 

2112.  2113.  Section 

Section  3006(f).  11/8/ 

24-72-201  CRS, 

84 

Section  24-72-204(5) 

CRS 

7.  Exclusion  of 

2614 

HouseftoW  Waste  49 

f^«  44960.  11/13/84. 

8  Intenm  Status 

265t 

Standa/ds— Application 

49  fff  46095,  11/21/ 

84. 

9  CoTections  to  Test 

100.47.260.11.260  21 

Methods  Manual.  49 

ffl  47391.  12/4/84. 

10  Satellite 

262.34 

Accumulation,  49  FR 

49671.  12/20/84 

1 1   Redefinition  of  SoM 

260.10,260  30.260  31, 

Waste.  50 /^«  614.  1/ 

260.33.260  40      ' 

4/85 

260.41.261  1   ?6t6. 

26130.261  33.264  1 

264  340.266  1, 

26S.340.  265.370, 

267.20-267  23. 

267  30.  267  32-35, 

267  70.267  80 

12  MKemi  Status 

265  2Z  265.229. 

SlMidwds.for 

265  272.265  310. 

Landfite,  50  FR  16044, 

265315 

4/23/85 

13  Paiot  Finer  Test.  50 

264.13.264  73.264  314, 

FR  18370.  4/30/85 

265  13.  265.73. 

265314 

14  Closme.  Post-Closure 

100  41.  100  61.  100  62. 

and  Fmanoal 

260  10.  264  110-170. 

Responsjbdity 

265  110-120,26610- 

Requrements  51  FR 

14.266  16.266.18  • 

16422.  5/2/86 

15  Listing  of  Spent 

26132 

PicKle  Ijquof,  51 

FW19320  5'2S  86. 

16  DiOKin  Listing  and 

10041,261  4,  261  5. 

Management 

261  7.  261  30,  261.33. 

Standards,  50  FR 

264  175.  264  194. 

1978.  1/14/85 

264  200.  264.231. 

264  259.  264  283. 

264  317.264  343. 

265.1.  265  3S2, 

265  383 

17.  Codification  Rule.  50 

10011.  100.12,  100.20, 

f^>?  28702.  7/15/85. 

10021,  10025. 

100  41,  100  42. 

100.43.  100  45. 

100  61.260  22.261.4. 

2616,26133,264  18. 

262  41.262  50. 

264  70,  264.73. 

264  90.264.101. 

264221.  264221. 

264  222.  264  226, 

224  228.  264  252-254. 

264  301,  264.302. 

264  303.  264.310. 

264  314,265221, 

265  254,  265.301, 

267  23,  267.31. 

267  34 

hSWA  Of  FR  Helerence    .        Slate  touiKaient' 


18,  Listing  of  TDl.  DNT 
and  TDA  Wastes.  50 
FR<i29')6.  IQ  2'J/B5 

19  Soeni  Solvents 
Listing   50  fR  53.J '  5 
12/31'e5 

20  EDS  Wasle  Lisling. 
51  Ffi533C.  2'  13,85 

21  Fcxir  Spent  Soivems 
Listing   5'  Ffl  654 1 ,  3/ 
2-1,86 

22  Small  Ouanl.ty 
GeneratO'S,  5  l  FR 
10171,  3.2-1,86 

23  Paini  Fiitet  Test 
Coffe:tion,  51  FR 
19176,  5/28/86 


261  32.261.33 


261  31 


261  32 


261  31.  261.33 


100  10.  100  11   261  5, 

261  33.  262  20. 

262  34,  262  44, 

263  20 
265.314 


*  Unless  indicaied  as  otherwise,  all  references  are 
sections  ol  6  CCR  100/  -3 


C.  Decision 

I  conclude  that  the  Colorado 

application  for  program  revision  meets 
ail  of  the  statutory  and  regulatory 
recjuirements  established  by  RCR.'X. 
Accordingly.  Colorado  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised  in  the 
September  30.  1988,  application  in  lieu  of 
the  federal  hazardous  waste  projiram. 
Colorado  now  has  responsibility  for 
premittmg  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  other  aspects  of  the 
RCRA  progr.am,  subject  to  the  limitation 
of  its  September  30,  1988  revised 
program  application  and  p^eviou^,ly 
approved  authorities.  Colorado  also  has 
pnmary  enforcement  responsibilities, 
although  F,P.'\  retains  the  right  to 
conduct  inspections  under  si.'ction  3007 
of  RCRA  and  to  take  enforcena  nt 
actions  under  sections  .3008.  301, J  and 
7003  of  RCRA. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 

Order  12291, 

Certification  Under  the  Regulatory 
Flexibility  Act 

F'ursuant  to  the  provisions  of  4  U.S.C. 
603(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  siibstanti.i! 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Colorado's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 


waste  in  the  Stale.  It  does  not  impose 
any  new  burdens  on  small  entities  1  his 
rule,  therefore,  docs  not  rtjquire  a 
regulatory  flexibilitry  analysis 

List  of  Subjects  in  40  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transport-ition.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements,  Water  pollution  cii!i!r(>!. 
Water  supply. 

Authofit>"  This  notice  is  issued  under  ihe 

authority  o(  sections  2002|.)|.  3006  dnd  7004(b) 
of  the  Solid  VV-istt-  Dispos.il  .Ai i  as  amended 
42  U.S.C.  b912i.i|.  b!J2lx  i;!r4i',il, 

Dat.Mi.  Apn!  a,  19H9, 
I.imes  |.  Scherer. 
/{.■ ".,  f\jncL\  (!i  n  n )  is  tnitor. 
|I  R  Dor  H'J-n,W,i  Filed  5-t2-«»:  a45  am) 

BILIING  CODE  6b6O-b0-M 


40  CFR  Part  271 

IFRL-3571-41 

Kentucky;  Auttiorzatton  of  State 
Hazardous  Waste  Program 

AGENCY:  EnviMinment  Froie<  tion 

.Agency, 

ACTION:  .AtTirmalion  of  Immediate  Final 

Rule. 

SUMMARY:  This  no'ice  responds  to 
comments  received  on  the  immediate 
final  rale  published  Mart.h  16, 1989  (34 
PR  10986|.  and  affirms  the  agency's 
decision  lo  authorize  Kentucky's  revised 
program  pursuant  to  40  CFR  271.21(b)(.3). 
EFFECTIVE  DATE:  This  decision  is 
effective  on  May  15.  1989,  at  100  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Otis  Johns-  ■?..  Jr..  at  U.S.F  PA  Regi.ni 
IV,  345  Courtland  Street  NF...  Atlanta. 
Georgia  303(35.  telephone  14041  347-3U!'5 
SUPPLEMENTARY  INFOnM^TiCN:  On 
M,ir(  h  16.  19^9.  FP,\  published  an 
immediate  final  r.-!(>  pursuant  to  40  C1"R 
271.21ib);3)  at  54  FR  liWbti  which 
anr':Oi!nced  the  agency's  decision  to 
authorize  Kenfu'  ky's  revisions  lo  its 
haz.irdous  waste  program  for  non- 
HSWA  Cluster  1,  the  requii-e.ments  prior 
lo  non-HSWA  Ch.ster  L  non-HSU  A 
Cluster  111  and  Av«:iability  of 
Information.  Ad\  erse  public  com.mt-nt 
Wis  received  during  the  public  rommeiit 
period  provid.  d  by  this  rulemaking; 
MWt  considerii-.g  the  comments 
r'Teived,  the  Regional  .Administrd'or 
has  dec'ided  to  afiirm  his  decision  to 
authorize  the  Commonwealth  of 
Kentucky  for  the  aforementioned 
program  revisions.  The  following  is  a 
summary  of  the  substantive  adverse 


coniments  and  the  Rigion.i! 
Administrator  s  response  lo  them. 

Comment  1:  The  commenter  objected 
to  the  use  of  an  immediate  final  rule  tn 
inform  the  public  of  the  ajjeet  \  > 
authorization  de<  I'.ion.  cm  uii:  k  !'ial  this 
procedure  violated  5  US  L.  x)i 

Response:  In  publishing  the  immediate 
final  rulemaking  decision  the  agency 
followed  procedures  authorized  under 
40  CFTi  271  21  which  the  commenter 
recognized.  Not  only  is  this  regulation 
no  longer  subject  to  challenge  (see  42 
use.  Ii976{a)(l));  Ihe  agency  disagrees 
that  it  violates  the  letter  or  spirit  of  5 
U.S.C.  553,  This  regulation  specifically 
provides  the  opportunity  for  the 
Regional  Administrator  lo  receive, 
consider  and  respond  to  significant 
comments  before  any  decision  becomes 
effective.  This  notice  itself  demonstrates 
compliance  with  U.S.C  553.  The 
opportunity  for  commenting  under  the 
immediate  final  rulemaking  (IFR) 
process  is  no  less  than  under  the 
standard  rulemaking  process,  and 
provides  the  same  30-day  comment 
period.  The  immediate  final  rule  process 
doesn't  abridge  public  participation  or 
public  comment,  but  rather  it  permits  the 
Agency  to  accelerate  the  authorization 
process  for  state  modifications. 

Comment  2:  The  commenter  disagreed 
that  the  Kentucky  Division  of  Waste 
Management  (herein:  DWM  or  Division) 
provides  for  public  availability  of 
information  in  substantially  the  same 
manner  as  would  EPA,  as  is  required  by 
Rf  :R A  section  3006(f)(2)  and  40  CFR  Part 
271,  The  commenter  further  stated  that 
in  several  significant  respects,  the  state 
procedures  for  release  of  information  do 
not  provide  access  lo  information  in  as 
open  a  manner  as  do  EPA's  procedures. 

Specifically,  the  commenter  asserted 
that  the  DWM  does  not  provide  for 
disclosure  of  records  in  response  to 
written  mail  requests  for  information 
from  individuals,  but  rather,  rt.-qaires 
thai  the  individual  travel  lo  the  office  in 
which  the  records  are  maintained  in 
order  to  gain  access  to  them.  The 
commenter  also  pointed  out  that  m 
Kentucky  the  right  to  copies  of 
information  is  adjunct  to  "the  right  to 
inspect  records  and  as  such  limits 
availability  of  information  for  those  who 
cannot  travel  to  the  situs  of  the 
records."  The  commenter  also  asserted 
that  "the  stale  should  be  required  to 
implement  a  policy  of  providing 
disclosure  of  records  based  on  written 
(and  mailed)  requests,  consistent  with 
40  CFR  2.108." 

Response-  Kentucky's  Memorandum 
of  Agreement  (MO.AI  with  FPA  dated 
December  4,  T,)8H,  fu'ii  d  bv  the 
Secretary  of  the  K.  :;';,.s  k\  X.itural 
Resources  and  Ysi\  riii.in.  :,',ii  Piotection 


Cabinet  and  Ihe  Regional  Administrator 
of  the  Environmental  Protection  Agency, 
and  Kentucky's  Commissioner  of  l.aw's 
StatemenI  (dated  November  14, 1988) 
both  require  that  the  Division  provide 
for  public  availability  of  information  in 
"substantially  the  same  manner"  as 
EPA.  which  includes  consideration  of 
waiver  of  fees  for  information 
considered  to  be  in  Ihe  public  interest  or 
contributing  lo  the  public's 
understanding  of  the  operations  or 
activities  of  government. 

Regarding  the  commenler's  assertion 
that  the  Division  does  not  respond  lo 
written  and  mailed  requests:  the 
Division's  administrative  procedures 
(Departmental  Policy  Memorandum 
#8711-05)  provide  that  written,  mailrnl 
requests  are  responded  lo  when  Ihe 
request  is  specific  regardless  of  whether 
Kentucky  form  B-010-1  (Request  lo 
Inspect  Public  Records)  is  used  by  the 
requester.  If  the  request  is  not  specific 
enough  to  ide^iify  the  requested 
material,  a  letter  is  sent  to  Ihe  requestei 
within  10  days  (as  specified  in 
Kentucky's  MOA  with  EPA)  asking  that 
the  specific  information  be  identified.  If 
the  request  includes  a  request  for  waiver 
of  fee.  form  B-010-1  is  forwarded  to  the 
Director  of  the  Division  who  either 
approves  or  disapproves  the  request  for 
waiver  of  fee  and  informs  the  requester 
within  10  days.  When  the  specific 
information  has  been  identified  by  the 
requester,  within  10  day  the  Division 
sends  a  cost  billmg  lo  the  requester  and 
a  statement  that  advance  payment  is 
required.  When  payment  is  received  Ihe 
information  is  sent  to  the  requester  and 
a  reieipt  is  made. 

The  commenter  is  correct  in  asserting 
that  under  Kentucky  law  the  right  lo 
copies  of  records  is  adjunct  lo  the  tight 
to  inspect  records  (KRS  61 .874(2). 
However,  KRS  61.874(2)  also  states  in 
part  that  "Public  agencies  should 
accommodate  requesters  whenever  iht'y 
can  within  the  bounds  of  the  efficient 
operation  of  their  office.  Whenever  only 
one  item  is  requested,  or  a  few  prec  ivly 
descril)ed  items  which  are  readily 
available  within  the  office,  and  no 
special  search  is  required,  it  wdl  be 
more  convenient  both  to  the  ageni  y  dn«l 
to  the  requester  lo  answer  the  request 
through  the  mail:  to  require  the 
requester  to  appear  in  person  at  the 
office  of  the  agency  in  such  a  case 
would  not  be  more  convenient  to  either 
party  and  would  only  inhibit  the 
intended  purpose  of  the  Open  Recorll^ 
Law." 

Lastly,  the  Slate  was  not  required  by 
EP.A  to  demonstrate  equivalence  to  40 
CFR  2.108  regarding  the  form,  written  or 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  sn.ill 
entitifS.  It  meretv  reaffirms  a  derisiori  to 


.301)8,  3011  and  7i¥>3  Thus.  EP.A  intends 
to  codify  the  Minnesota  authorized  State 
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otlierwi.se,  thnt  rci^.ifsts  fur  information 
must  tuke. 

Comment  3:  The  commcnter  stated 
thdl  the  S'  itp  should  be  required  to 
ficjopi  Htui  publish  its  policy  regarding 
fee  schedules,  fee  thresholds  and  waiver 
of  fees.  Further,  the  commenter  noted 
that  the  provisions  of  40  CFR  2.120(a) 
pro",  iding  for  a  threshold  of  100  pages 
without  charge  for  certain  categories  of 
request  finds  no  parallel  in  state 
procedures.  And  that,  under  the 
Freedom  of  Information  Act  and  40  CFR 
2.120(H).  the  cost  of  locating  and 
reproducing  inturn.ation  in  response  to  a 
request  may  be  waived  if  the  agency 
deieniimes  that  it  is  in  the  public 
interest  to  do  so  because  the 
mformation  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  cpeiHtions  or  HCtivities  of  the 
i^inernmer.i 

Rasponse:  The  Slate  has  adopted 
st.'tiites  and  regulations  governing  fees 
and  WH  vnr  of  fees  for  information  at 
KRS  61  8-4,21  and  200  KAR  1:020  section 
3,(1)  ['en  cents  per  page).  There  is  no 
'  fre  !hresh';id    ir,  the  State  of  Kentucky. 
The  State  v\ds  not  required  by  the  EPA 
to  demonstrate  equivalence  to  40  CF'R 
2  IJOla)  which  provides  for  a  federal 
threshold  of  100  pages  for  copying 
information  without  charge  and  sets  fee 
schedules  for  cost  of  information 
released  by  the  federal  government 
based  on  federal  pay  scales.  The 
Division  has  adoptetl  language  for  fee 
waiver  in  the  public  interest  deemed  to 
tie  equivalent  to  40  CFR  2, 120(d)  on  page 
22  of  the  current  MOA  between  the 
Division  and  EPA.  P:PA  does  not  require 
the  State  to  publish  or  publicize  its 
procedures  for  a\'ailal)ility  of 
information,  fees,  waiver  of  fees,  etc.; 
these  are  a  matter  of  public  record. 

ComniffU  4:  The  commenter 
expressed  concern  regarding  the 
historical  performance  of  the  Division; 
that  there  had  been  repeated  and 
chronic  failures  on  the  part  of  regulated 
industries  in  Kentucky  to  respond 
adequately  to  notice  of  permit 
deficiency  (N'OD)  letters  and  follow-up 
letters  from  the  Division,  and.  that  the 
Division's  lack  of  enforcement  action  or 
lack  of  permit  denial  condoned  these 
failures  or  inactions  on  the  part  of 
industry  The  commenter  added  that 
with  respect  to  the  Division's  submittal 
in  response  to  RCRA  Revision  Checklist 
6.  the  commenter  is  concerned  with  the 
lack  of  specificity  in  the  state 
description  of  how  it  will  address 
"failure  to  qualify  for  interim  status"  as 
provided  in  §  270  70(b).  Clarification 
should  be  required  as  to  when  the 
Division  will  opt  for  enforcement 
actions  to  allow  the  deficiency  to  be 


"cured."  and  when  the  failure  to  "cure" 
in  a  timely  and  adequate  manner  will 
result  in  further  enforcement  action. 

Response.' The  Regional  Administrator 
is  aware  of  the  Division's  historical 
performance  through  twice  yearly  audits 
of  the  Division's  hazardous  waste 
management  program.  It  is  true  that  in 
some  cases  the  Division  has  issued  as 
many  as  four  or  five  NOD's  to  industries 
before  imposing  penalties.  At  least  one 
NOD  is  typically  issued  before  fui  thcr 
action  is  taken  on  deficient  permit 
applications.  Minor  permit  infractions 
are  not  penalized,  major  infractions  are 
penalized  and  no  interim  status  is 
granted:  where  a  facility  cannot  meet 
permit  conditions  the  application  is 
rejected,  the  permit  is  denied  and  the 
facility  is  required  to  close.  Issuance  of 
repeated  NOD's  is  a  policy  that  current 
management  of  the  Division  rejects.  F.PA 
deals  with  this  type  of  procedural 
situation  through  its  oversight  role 
rather  than  through  the  authorization 
process. 

With  regard  to  the  commenter's 
concern  regarding  lack  of  specificity  in 
the  State's  description  of  how  it  will 
address  "failure  to  qualify  for  interim 
8tatus"and  clarification  of  when  the 
Division  will  opt  for  enforcement  actiim 
or  allow  the  deficiency  to  be  "cured  ". 
The  foregoing  gave  indication  of  'how  " 
this  was  accomplished.  Note  No.  8  in  the 
State's  program  revision  application 
gives  indication  of  "when";  "for 
example,  a  deficiency  resulting  from 
amendments  of  the  regulations  would  he 
handled  by  allowing  the  company  the 
time  allowed  under  the  federal  rules  to 
correct  the  deficiency.  However, 
deliberate  or  blatant  deficiencies  (such 
as  illegal  disposal)  will  be  referred  to 
enforcement  immediately  and  would 
result  in  more  timely  enforcement 
actions  than  provided  under  the  federal 
regulations  at  40  CFR  270.70(b)." 
Kentucky  has  adopted  EPA's  RCRA 
Enforcement  Response  Policy  dated 
October  1. 1988  and  is  thus  bound  by  the 
Memorandum  of  Agreement  between 
the  Commonwealth  of  Kentucky  and  the 
EPA  to  take  timely  and  appropriate 
enforcement  action. 

Comment  5:  The  commenter 
expressed  concern  over  the  alleged 
failure  of  the  Division  to  provide  for 
citizen  participation  in  a  manner 
consistent  with  federal  regulations.  The 
commenter's  concern  is  reproduced  in 
its  entirety.  'The  state  handles  the  vast 
majority  of  enforcement-related  actions 
through  an  informal  process  of 
notification,  negotiation  and  resolution 
through  Agreed  Orders.  It  is  a  relatively 
rare  occurrence  that  a  formal 
administrative  hearing  or  civil  action  is 


commenced  to  compel  compliance  or 
punish  violations  of  the  state  program. 
DWM  has  determined  not  to  ollow  an 
interested  person  (such  as  one  directly 
im;<<icted  by  the  violation,  or  a  person 
whose  information  led  to  the 
enforcement  re.'^ponse  by  the  stiite)  to 
participate  in  the  compliance  process 
unless  a  formal  administrative 
proceeding  is  initiated  by  the  cabinet,  or 
after  the  disposition  of  a  violation 
through  Agreed  Orders  by  initiating  a 
formal  hearing  to  review  the  agency 
action.  The  ratio  of  formal  to  informal 
dispositions  is  small,  and  the  lion's 
share  of  enforcement  actions  arc 
resolved  behind  ( losed  doors  in  an 
informal  matter.  The  results  are 
decisions  rendered  often  without 
complete  information,  and  public 
confidence  in  the  administrative  process 
is  eroded.  Where  informal  disposition 
fhronsh  Agreed  Orders  occurs,  the 
public,  in  order  to  be  heard  on  the 
underlying  violation,  must  file  a  formal 
challenge  a^ter  the  fact  in  order  to  seek 
to  participate,  and  then  must  bear  a 
stringent  burden  of  overcoming  the 
agency  decision  and  facing  both  the 
violator  and  the  state  as  opponents  to 
such  involvement. 

The  state  should  be  required  to  cither 
open  all  Agreed  Orders  for  public 
comment,  or  allow  notice  and 
opportunity  for  intervention  of  light 
prior  to  formal  or  informal  disposition  of 
enforcement  actions  in  a  timely  manner 
for  those  persons  with  a  "<!tan(!ing" 
interest  and  those  persons  whose 
information  formed  the  basis  of 
enforcement  response  by  the  agency." 

Response;  This  com.ment  does  not 
raise  a  sibstantive  issue  that  is  relevant 
to  the  issue  of  the  State's  authoriz.ition. 
The  Division  has  informed  EPA  th,.!  its 
process  of  notification,  negotiation  liiid 
resolution  through  Agreed  Orders  is 
designed  to  get  hazardous  waste 
management  facilities  and  regulated 
indjstry  back  intu  compliance  with 
permit  conditions  as  quickly  as  possible 
in  order  to  protect  human  health  and  the 
environment.  There  is  no  requirement  in 
either  state  or  federal  regulations  that 
allows  public  participation  in  the 
settlement  negotiation  process  In  the 
Commonwealth  of  Kentucky  and  at  the 
Environmental  i'rotcction  Agency  this  is 
an  area  of  enforcement  discretion. 
Because  discussion  of  confidential  or 
proprietary  business  information  takes 
place  at  these  meetings,  they  have  not 
tradi'iunally  been  open  to  the  public. 

Certification  Under  the  Regulatory 
Hexibility  Act 

Purspant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  snudl 
entities.  It  merely  reaffirms  a  decisioi-i  \o 
authorize  revisions  to  Kentucky's 
progiam.  This  rule,  therefore.  dD«;s  not 
require  a  regulatory  flexibiMfy  anHtysis 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Bud>et"t 
(O.MDj  has  exempted  this  nili;  from  the 
requuements  of  section  3  of  Exixutive 
Order  12291. 

Paperwork  Reduction  ,\ct 

LinJer  the  Papwrwork  Reduction  Act, 
44  U.S.C.  3.501  et  Sfi^..  Federal  iig^-ncies 
must  consider  the  paperwork  buiden 
iniposed  by  any  informauon  request 
contained  m  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
inform.ation  requirements  upon  the 
reg '  1 1  a  t  e  d  c  om  m  u  n  1 1  y 

List  of  Subjects  in  40  CFR  Part  271 

Admmistratue  practice  and 
procedure.  Confidential  business 
information.  Hazardous  waste 
transportation.  Hazardous  waste,  Indian 
lands,  Infergovenimental  r^lafions. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  controt 
Wat>'r  supply. 

Authorilv :  This  notice  is  cssued  jixjit  L*ie 
Hjthonty  of  se(  lions  20()2(dl  3<.X)M  .ind  -i)«>4jl)) 
of  ihf  Solid  Waste  Dispo«iHl  Ant  .is  dmi-ndfii 
42  U.S.C.  WtUl.ll.  692H,  tW-4fhl. 

Da'ed:  M,i>  «,  1M89 
|oe  R.  Franzmathes, 

Rt';4iO,iL,i  AJni.nisiriiUir. 

|KR  Dot-  89-11702  Filed  >-12-«ft  8.45  ai«| 
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40  CFR  Part  272 

lFRL-3567-81 

Hazardous  Waste  Management 
Program  Codification  of  Approved 
State  Hazardous  Waste  Program  for 
Minnesota 

agency:  Fin  ironmental  Protoclion 

Agency. 

ACTtON:  Imn^ediatP  final  rule. 


summary:  1  he  Resource  Conservation 
anil  Recnv'Tv  .Act  of  19r(j,  as  amended. 
(RCRA)  a  iihorives  the  I'r.ited  States 
Environnu'ntdl  Pix)te<:t!on  .Xgenty  |FJ\A) 
to  grant  Final  Authorization  to  States  to 
operate  their  hazardous  waste 
maiidgement  pnigrams  in  lieu  of  the 
Federal  pmaram.  Title  40.  Code  of 
Federal  K-aulatiotis  IQ-T)  Part  272 
codifies  EP;\'s  prior  authorization  of 
State  programs  and  incorporates  by 
reference  those  provisions  of  the  State 
statutes  and  r"gul.»tions  that  FPA  will 
enforce  under  KC'R.\.  sections  30O7. 


,3008,  30n  and  7m?>.  Thus.  EPA  intends 
to  codify  the  Minnesota  Hufhorized  State 
(irijgram  m  CFR  Pari  272. 
DATES:  The  i odificalion  of  M.iuieiofa's 
authorized  h.izardous  w;isle  program 
sh,ill  be  effective  jiily  14  19H'J  un'i  ss 
F.PA  publishes  a  prior  Federal  RegistKi 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Minnesota's 
codification  must  be  received  by  4:30 
p.m.  June  14. 1989.  The  incorporation  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  |uly  14. 

ADDRESSES;  Written  comments  should 
be  ui)'  to  Christine  Klemme.  Minnesota 
Regulatory  Specialist,  Office  of  RCRA, 
U.S.  FPA.  Region  V.  230  South  Dearborn 
Street.  5HK-ICK-13.  Chicago,  lUinais. 
■fi<1ii04,  \r.2)  HBH-3715  (FTS  8-^86-3715). 
FOfl  FURTHER  INFORMATION  CONTACT: 

Christine  Klemme.  Minnesota 
Regulatory  Specialist,  Office  of  RCRA. 
U.S.  EPA.  Region  V,  230  South  Dearborn 
Street.  5HR-JCK-13.  Chicago.  Illinois, 
60604.  (312)  880-3715.  (FTS:  8-886-3715), 

SUPPtXMENTARV  INFOBSVtATION: 

Background 

Section  300(1  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended,  (RCRA).  42  U.S.C.  6926  et 
seq..  allows  the  U.S.  Environmental 
Protection  Agency  (F-PA)  to  authorize 
Slate  hazardous  waste  projjrams  to 
operate  in  the  State  in  lieu  of  the  Federal 
hazardous  wiste  prognim.  The  purpose 
of  today's  Federal  Register  notice  is  to 
codify  EP.\  s  approval  of  Minnesota's 
base  hazardous  waste  management 
program  and  one  revision  to  that 
program. 

On  November  21, 1984.  EPA  published 
a  Federal  Register  notice  announcing  its 
decision  to  grant  final  authorization  to 
Minni'sot.i  This  authorization  wjs 
efteitive  on  February  It.  1985  (see  49  FR 
226),  On  July  20. 1987.  EPA  published  its 
decision  to  grant  final  authorization  to 
Minnesota  for  certain  program  revisions. 
This  authorization  was  effective  on 
September  18. 1987  (see  52  FR  138). 

Since  that  time,  EPA  has  decided  to 
codify  its  approval  of  State  programs  in 
CF'R  Part  272,  and  to  incorporate  by 
reference  therein  the  State  statutes  and 
regulations  that  F1I\'\  will  enforce  under 
sections  3007.  3008,  3013.  and  7003  of 
RCRA.  The  intended  codification 
refiects  the  State  program  that  was  in 
effect  when  EPA  granted  Minnesota 
final  authorization  under  section  3006(b) 
for  its  base  hazardous  waste  pn>gram. 
and  one  revision.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  progr:im  in 
each  State.  Such  notice  is  particularly 


importrant  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1384 
4HSWA).  Pub.  L  98-616.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amer»ded 
RCRA.  Slate  programs  must  be  motWied 
to  re.Qect  those  amendments.  By 
codifying  the  authorized  Minnesota 
program,  and  by  amending  the  CFR 
whenever  a  new  or  different  set  of 
requirements  is  authorized  in 
Minn»»sota.  the  status  of  federally 
approved  requirements  of  the  Minnt-Nota 
program  will  be  readily  disremible.  TV 
revision  application  codified  within 
contains  no  HSWA  proviKions. 

The  Agency  will  only  codify  fur 
enfoi  cement' piKposes  it>oKe  proviskoivs 
of  the  Minneso'a  hazardnns  waste 
management  program  for  which 
authorization  approval  has  Iv-en  graiiiiMl 
by  FPA.  Concemuig  HSWA.  some  Slate 
requirements  may  be  similar  to  HSWA 
requirements  thai  are  in  effect  under 
Federal  statutory  authority  in  th^l  Stale. 
However,  a  State's  HSWA-lype 
requirements  are  nut  authoiized  arui  wdl 
not  \ie  c-odtfied  into  the  CFR  until  ihe 
Regiuruil  Administrator  ptiblisheit  hts 
final  d>3cision  to  authorize  the  State  fur 
specific  HSWA  requiren>eots.  Until  swh 
time.  KPA  will  enforce  Ihe  HSWA 
requirements  and  not  the  Stale 
analogues. 

To  codify  Minnttsota's  atithonztfd 
haz.irdoiis  waste  program,  EPA  will  add 
Subpart  Y  to  Part  272  of  Title  40  of  Ih. 
CF"R.  Subpart  Y  has  previously  been 
reserved  for  Minnesota.  Sections 
272.1201(a)(1).  and  272.120HbHd|. 
intend  to  codify  for  enforcement 
purposes,  the  Slato  statutes  and 
regulations,  the  Memorandum  of 
.Agreement,  the  Attorney  CFenerals 
Statements,  aiul  the  Program 
Descriptions  which  are  authorizt'd  and 
made  part  of  the  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA. 

The  Agency  retains  the  authority 
under  sections  3007.  3008.  3013  and  70(l.i 
of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
r»?spect  to  such  enforcement  action,  the 
Agency  will  rely  on  Federal  sanctions. 
F'ederal  inspection  authorities,  and  the 
F'ederal  Administrative  Procedun's  Act 
rather  than  the  authorized  Slate 
analogues  to  these  requirements. 
Ther»'fore.  the  Agency  does  not  inteiut 
to  codify  for  purposes  of  enforcement 
such  p.trticiil.ir.  authorized  Minnesot.i 
enforcement  authorities.  Section 
272.12ni(a)(2)  lists  those  authorized 
Minnesota  authorities  that  would  f.dl 
info  this  iratrgory. 
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The  public  also  needs  to  be  aware 
that  some  pro\isions  of  the  S'u'es 


as  more  State  program  re\is;ons  to 
adopt  HSWA  provisions  are  authorized. 


Subpart  Y— Minnesota 

§  272  1 200    State  authorization. 
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Minnesota  has  final  authorization  for 
the  following  elements  submitted  to  EPA 

in  K4innoor\ta'c  Kn«p  nrnoPfim  Hnr^  K;jQp 


FlPA  Regional  Administrator  on  October 
29.  1084^  and  June  15,  1987,  is  codified  as 


a.m.  and  4:00  p.m..  except  for  Federal 
holidays. 
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The  public  also  needs  to  be  dWfire 
that  some  pro\lsioii8  of  the  State's 
hazardous  waste  ma.Taijemenl  pr;)grdm 
are  not  part  of  the  federally  ajthonzed 
State  program.  These  non-aulhonzed 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  the>  are 
"broader  in  scope"  than  RCF.A  Si-btitle 
C  (see  40  CFR  27l,i;ii|.  At,  a  result.  State 
provisions  which  are  "broader  in  scope" 
than  the  Federal  program  are  not 
codified  for  purposes  of  enforcement  in 
Part  272.  Section  272.1201(a)(3)  of  the 
intended  codification  simply  lists  for 
reference  and  clarity  the  Minnesota 
statutory  and  regulatory  provisions 
which  are    broader  in  scope"  than  the 
Federal  program  and  which  are  not, 
therefore,  part  of  the  authorized  program 
being  codified.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EP.-\; 
the  Sta'e.  however,  will  continue  to 
enforce  such  pro\isions. 

As  noted  above,  the  .-Xgency  is  not 
amending  40  CFR  Part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in 
.Minnesota  and  other  States.  Section 
300(i(gi  of  RCRA  provides  that  any 
requirem.ent  or  prohibition  of  HSWA 
(including  im.plementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
aathorized  States.  Thus.  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  hd\e  been  previously 
authorized  by  EPA  (See  50  FR  28702. 
|uly  15.  1P851. 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulator,  requirements 
taking  effect  over  the  next  few  years. 
EPA  expects  that  many  previously 
authorized  and  codified  State  provisions 
will  be  affected.  The  States  are  required 
to  revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deridlines  set  forth  in  5  271.21. 
and  then  !o  seek  authorization  for  those 
revisions  pursuant  to  40  CFR  Part  271. 
EPA  expects  'hat  the  S'ates  will  be 
modifying  their  programs  substantially 
and  repeatedly  In  general,  persons 
wanting  to  know  whether  a  HSW.A 
requirement  or  prohibition  is  in  effect 
should  refer  to  §  271. l(i).  as  amended. 
which  lists  each  such  provision. 

The  codification  of  State  authorized 
programs  in  the  CFR  should 
substantially  enhance  the  public's 
ability  t(,)  discern  the  current  status  of 
the  authorized  State  program  and  clarify 
the  extent  of  Federal  enforcement 
authority.  This  will  be  particularly  true 


as  more  State  program  revisions  to 
adopt  HSWA  provisions  are  authorized. 

Certification  Under  the  Regulatory 
Flexibihiy  Act 

F^jrsuant  to  the  provisions  nf  5  U  S  C. 
605(b).  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  codify  the  decision 
already  made  to  authorize  Minnesota  s 
program  and  has  no  separate  effect  on 
handlers  of  hazardous  waste  in  the 
State  or  upon  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  E.xecutive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community 

Ust  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  waste 
transportation.  Hazardous  waste, 
Incorporation  by  reference,  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Duled;  April  17,  1989. 
ValcUs  V.  Adamkus, 
Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Part  272  is  amended  to 
read  as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  for  40  CFR  Part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a),  3006.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource  Conservation  and  Recoverj' 
Act  of  1976,  as  amended.  42  U.S.C.  e9l2(a). 
6926.  and  6974(b). 

2.  40  CFR  Part  272  is  amended  by 
adding  Subpart  Y  to  read  as  follows: 

Subpart  Y— Minnesota 

2"U.1JL)0    Sidt'j  duinonzalion. 

272.1201    State-administered  program:  Final 

authorization. 
272.1202-272.1249    (Resen-ed) 


Subpart  Y— Minnesota 

§  272. 1 200    State  auttiorlzation. 

(a)  The  State  of  Minnesota  is 
authorized  to  administer  and  enforce  a 
hazardous  waste  management  program 
in  lieu  of  the  Federal  program  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  42 
use.  6921  etseq..  subject  to  the 
Hazardous  and  Solid  Waste 
Amrndmrnts  of  1984  (HSWA).  (Pub.  L 
98-616.  Nov.  8.  1984).  42  U.S.C.  6926  (c) 
and  (g)).  The  Federal  program  for  which 
a  State  may  receive  authorization  is 
defined  in  40  CFR  Part  271.  The  Slate's 
base  program,  and  the  revision  to  shal 
program,  as  administered  by  the 
Minnesota  Pollution  Control  Agency, 
were  approved  by  EPA  pursa.int  to  42 
U.S.C.  6926(b)  and  40  CFR  Part  271  of 
this  Chapter.  EPA's  approval  of 
Minnesota's  base  program  was  effective 
on  February  11, 1985,  (see  49  FR  226). 
EPAs  approval  of  the  revi.sion  to 
Minnesota's  base  program  was  effective 
on  September  18.  1987,  (see  52  FR  1,38), 

(b)  Minnesota  is  not  authorized  to 
implement  any  HSWA  requirements  in 
lieu  of  EPA  unless  EPA  has  explicitly 
indicated  its  intent  to  allow  such  action 
in  a  Federal  Register  notice  granting 
M'nnesota  authorization. 

(c)  Minnesota  has  primary 
responsibility  for  enforcing  its 
hazardous  waste  program.  However, 
EPA  retains  the  authority  to  exercise  its 
enforcement  authorities  undt.r  sections 
3007,  J008,  3013.  and  7003  of  RCRA.  42 
U.S.C.  6927,  6928.  6934,  and  6973.  as  well 
as  under  other  Federal  laws  and 
regulations. 

(d)  Minnesota  must  rt\ise  its 
approved  program  to  adopt  new  changes 
to  the  Federal  Subtitle  C  program  in 
accordance  with  section  300t)(b)  of 
RCRA  and  40  CFR  Part  271.  Subpart  A. 
Minnesota  must  seek  final  authorization 
for  a!!  program  revisions  pursuant  to 
section  3006(b)  of  RCRA  but,  on  a 
temporary  basis,  may  seek  interim 
authorization  for  revisions  ""quired  by 
HSWA  pursuant  to  section  30n6(g)  of 
RCRA.  42  U.S.C,  6926(g),  If  Minnesota 
obtains  final  authorization  foi  tiie 
revised  requirements  pursuant  to  section 
3006(b).  the  newly  authorized  provisions 
will  be  listed  in  §'272.1201  of  this 
sutipart.  If  Minnesota,  in  the  future, 
obtains  interim  authorization  for  the 
revised  requirem.ents  pursuant  to  section 
3000(g).  the  newly  authorized  provisions 
will  be  listed  in  §  272.1202. 

§  272.1201    State-administered  program: 
Final  authorization. 

Pursuant  to  section  3000(b)  of  RCRA, 
42  U.S.C.  6926(b): 


Minnesota  has  final  authorization  for 
the  following  elements  submitted  to  EPA 
in  Minnesota's  base  program  and  base 
program  revision  application  for  final 
authorization  as  approved  by  EP.\ 
effective  on  February  11,  1985,  (see  49 
FR  226).  and  September  la  19«7.  (see  52 
FR  138): 

(a)  State  statutes  and  regulations.  ( V| 
The  requirements  in  the  Minnesota 
statutes  and  regulations  cited  in  this 
paragraph  are  incorporated  by  refercru  e 
and  codified  as  part  of  the  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA.  42  U.S.C,  6921  et 
seq.  This  incorporation  by  rrftrence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U,S.C, 
552(a). 

(i)  Minnesota  Statutes.  Chapters  13  03; 
13,05  subdivision  9;  115.061;  115A.03; 
116.06;  116.07  subdivisions  4.  4a,  4b,  5, 
and  8;  116,075,  and  116.081  subdivisions 
1  and  3  (1984).  Copies  of  the  Minnesota 
regulations  that  are  incorporated  by 
reference  in  this  paragraph  are  available 
from  State  Register  and  Public 
Documents  Division.  Department  of 
Administration.  117  University  Avenue. 
St.  Paul,  Minnesota  55155. 

(ii)  Minnesota  Rules.  7001,0010; 
7001,0020{B);7001.0030-7001,01.70(3)(t): 
7001.0150(3)(E)-7001,0200;  7001  05(X>- 
7001.0730(2);  7001,0730(4):  7045,0020- 
7045.0075;  7045.0120-7045,0133; 
7045.0205-7045,0270(6);  7045,02r.>- 
7045,0460(1  )(B);  7045  0462-7045.0508; 
7045.0516-7045.0528(4);  7045.0528(6)- 
7045.0532(3);  7045.0532(5)- 
7045.0542(1  ){C);  and  7045.0.542(1)(F)- 
7045.1005  (1985). 

(2)  Copies  of  the  Minnesota 
regulations  that  are  incorporated  by 
reference  in  this  paragraph  are  avail.ible 
from  the  State  Register  and  Public 
Documents  Division.  Department  of 
Administration,  117  University  Avenue, 
St.  Paul,  Minnesota  55155. 

Statutes.  Chapters  15.M1 1-15.052: 115.07 
subdivisions  2a,  2b.  3,  4  and  4a;  115.071, 
116.091  and  116.11;  and  116B.09  (1984). 

(3)  The  following  statutes  and 
regulations  are  broader  in  scope  than 
the  Federal  program,  are  not  part  of  the 
authorized  program,  and  are  not 
codified  herein  for  enforcement 
purposes. 

(i)  Minnesota  Statutes,  Chapter  115A 
andll5A.291  (1984). 

(ii)  Minnesota  Rules.  7001.0020(A); 
7001.0020  (C)-(K);  7001.0210: 
7001.0730(3);  7001.0730(5);  7045.0270(7); 
7045.0460(2);  7045.1010;  7045  1020; 
7045.1030;  and  7046.0020  (1985). 

(b)  Memorandum  nfagrrrnifiit.  The 
Memorandum  of  Agreement  between 
EPA-Region  V,  and  the  Minnesota 
Pollution  Control  Agency,  signed  by  the 


EPA  Regional  Administrator  on  October 
29.  1984,  and  June  15,  1987,  is  codified  as 
p.irt  of  the  authorized  hazardous  waste 
managcnient  program  under  Subtitle  C 
of  RCRA,  42  U.S.C.  6921  etseq. 

(cj  Statements  of  logo!  authority.  The 
Minnesota  Attorney  General's 
Statements  for  final  .Tuthorization  signed 
by  the  Attorney  General  of  Minnesota 
on  July  25,  1984,  and  June  26, 1986,  are 
codified  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C.  6921 
et  seq. 

(d)  Program  description.  Program 
Descriptions  dated  June  30. 1984.  and 
June  ,30, 1986.  and  any  other  materials 
submitted  as  part  of.  or  as  supplements 
to,  the  original  application  or  revision 
applications  are  codified  as  part  of  the 
authorized  hazardous  waste 
manaceni(-nt  program  under  Subtitle  C 
of  RCRA.  42  U.S,C.  6921  et  seq. 

5§  272. 1 202-272. 1 249    I  Reserved  I 
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45  CFR  Part  1351 


RIN0980-AA11 


Runaway  and  Homeless  Youth 
Program 

AGENCY:  Office  of  Human  Development 

Services  (OHDS),  Department  of  Health 

and  Human  Services  (DHHS). 

action:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  amends  the 
regulations  for  the  Runaway  and 
Homeless  Youth  Program  to  clarify  the 
match  requirement  for  grants  awarded 
under  this  program  and  make  technical 
and  editorial  changes  to  reflect  new 
statu'ory  language. 

EFFECTIVE  DATE  This  final  rule  will  be 
effective  May  15, 1989.  However,  we 
will  consider  comments  received  on  or 
before  July  14.  1989. 
ADDRESSES:  Please  submit  written 
comments  to;  Pamela  A.  Johnson. 
Division  of  Program  Operations.  Family 
and  Youth  Services  Bureau/ACYF;  P.O. 
Box  1182.  Washington.  DC  20013. 

Beginning  two  weeks  after  the  close  of 
the  comment  period,  comments  will  be 
available  for  public  inspection  in  Room 
2427.  Switzer  Building.  300  "C"  Street. 
SW..  Washington,  DC  20201,  Monday 
through  Friday  between  the  hours  of  9:00 


a.m.  and  4:00  p.m..  except  for  Federal 
holidays. 

FOR  FimXHER  INFORMATION  C     n  '  ACT: 

P :'"i».',!  A   lohnson  (20.?  .      ,. 

SUPPLEMENTARY  INFORMATtON 

I.  Program  Description 

The  purpose  of  the  Runaway  and 
Homeless  Youth  Act  (the  Act).  Title  111 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act.  is  to  provide  financial 
assistance  to  establish  or  strengthen 
community-based  centers  designed  to 
address  the  immediate  service  needs  of 
runaway  and  homeless  youth  and  their 
families.  The  mandated  services  are 
temporary  shelter,  crisis  intervention, 
counseling,  and  aftercare  follow-up.  The 
law  mandates  that  grantee  organizations 
be  outside  the  law  enforcement 
structure  and  the  juvenile  justice 
system.  The  statute  also  contains  a 
provision  for  technical  assistance  and 
short-term  training  to  grantees. 

Entities  eligible  for  grants  are:  States, 
localities,  private  for-profit  and  private 
non-profit  agencies,  and  coordinated 
networks  of  such  agencies.  In  fiscal  year 
1988.  OHDS  funded  327  centers,  nine 
regional  coordinated  networks  (one 
network  is  providing  services  to  two 
regions)  and  the  National 
Communications  System  (National 
Runaway  Switchboard).  The 
Department  of  Health  and  Human 
Services  (DHHS)  estimates  that  over 
340.000  youth  and  their  families  rcceiveil 
services  under  the  Runaway  and 
Homeless  Youth  Program  during  FY 
1988. 

This  Act  was  originally  authorized  as 
Title  III  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974  and 
was  amended  by  the  Juvenile  Justice 
Amendments  of  1980  (Pub.  L  96-509). 
the  Juvenile  Justice  Amendments  of  1984 
{Pub.  L.  98-473).  and  the  Anti-Drug 
Abuse  Act  of  1988  (Pub.  L.  100-690). 

II.  Purpose  of  the  Final  Rule 

The  Runaway  and  Homeless  Youth 
Program  is  administered  by  the  Family 
and  Youth  Services  Bureau  of  the 
Administration  for  Children.  Youth  and 
Families  (ACYF)  in  OHDS.  This  office  is 
revising  its  existing  Runaway  and 
Homeless  Youth  Program  regulations  al 
45  CFR  Part  1351.  last  published  on 
November  28. 1978  (43  FR  55634).  in 
order  to  clarify  the  match  requirements 
for  grants  awarded  under  this  program 
and  to  make  technical  and  editorial 
changes  to  comport  with  changes  in  the 
language  of  the  statute,  as  amended 
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§1351.11  Who  Is  eligible  to  apply  for  a 
Runaway  and  Homeless  Youth  Program 
grant? 


SUPPtfMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
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III.  Suminary  of  AmendiTwnts  to  the 
Runaway  and  Homeless  Youth  Act  and 
Changes  Proposed  in  This  Final  Rule 


the  rcuuiations. 


ir»'  no  chanae  in 


•I 


.'W7  Amrndmerts 


Tbp  1980  amendrnf-nts  to  tht;  Act 
nuido  several  changes.  The  title  of  the 
Act  wjs  modified  to  include  honieless 
youth:  the  title  is  now  the    Runaway 
and  Homeless  Youth  Act."  The  Nation,)] 
Communications  System  jN'ationcil 
Runaway  Switchboard)  which  asbist.s 
runaway  and  homeless  youth  in 
communicating  with  their  par-nis  and 
with  service  providers  wa.s  authorized. 
A  formula  for  equitably  di.stii bating  the 
program  funds  among  the  Sidles  was 
also  established.  The  States  receive 
allocations  based  upon  their  respective 
populations  of  youth  under  Itt  years  of 
age  [hased  on  the  latest  d.ita  from  the 
Census  Bureau).  The  amendments  also 
added  the  opportunity  for  the  families  of 
runaway  and  homeless  youth  served  by 
the  centers  to  receive  assistance  to  meet 
their  immediate  needs  related  'o 
runaway  episodes. 

Based  on  these  amendments,  we  are 
proposing  to  change  the  title  of  45  CFR 
Part  1351  to  the  Runaway  and  Homeless 
Youth  Program  and  add  the  words  "and 
homeless"  after  the  word  "runaway" 
whenever  it  appears  in  the  rule. 

n.  Tht}  1984  Ampndrnents 

The  1984  amendments  broadened  the 
eligibility  for  assistance  under  the  Art  to 
allow  private,  profit-making  as  well  as 
non-profit  entities  and  coordinated 
networks  of  such  entities  to  receive 
grants.  Section  386(d).  formerly  section 
331(Cl.  stipulates  that  no  funds 
appropriated  to  carry  out  the  purposes 
of  this  title  may  be  used  for  any  progrm^ 
or  activity  which  is  not  specifically 
authorized  by  Title  III:  or  may  be 
combined  with  fund-3  under  any  other 
Act  unless  such  funds  are  sepai^tely 
identified  in  all  grants  and  contracts  am! 
are  used  for  the  purposes  specified  m 
this  title. 

Hased  on  the  1984  amendmerils.  we 
are  proposing  to  delete  all  references  tn 
ihe  term    nonprofit"  as  an 
organizational  status  requirement  fur 
eligibility  under  this  program. 

C.  The  1<)S8  Amend/mnti 

The  1988  am.endments  provide  for  the 
irr.plcmentation  of  transitional  living 
services  for  homeless  youth  when  the 
Title  III  appropnation  reaches  the  full 
juthonzation  level;  the  spenfiration  of 
funding  levels  for  the  National 
Communication  System;  and  the  annual 
publication  in  the  Federal  Register  of  a 
proposed  plan  specifying  the  siiSjec' 
priorities  the  Se<,reiary  will  follow  in 
making  grants  fur  each  fiscal  year 


D.  Other  Changes 

In  addition,  questions  have  been 
raited  over  the  past  several  years 
regarding  section  362.  formerly  section 
318  of  the  Act.  and  how  the  required 
match  IS  compu'cd.  We  are  taking 
advantage  of  this  final  rule  to  clanfy 
that  the  crantee  must  provide  a  non- 
Federal  share  equal  to  at  least  10 
percent  of  the  Federal  funds  requested 
under  the  Act.  This  Is  not  a  f  hanye  in 
policy. 

Finally,  we  are  taking  this  opportunity 
til  make  technical  and  editorial  changes 
and  to  change  the  language  referring  to 
"parent."  ■■p'ir»:nts."  and/or  "legal 
guardian"  to  "family"  or  "families  '  to 
comport  with  the  addition  of  these 
words  throughout  the  statute. 

IV.  Waiver  of  Notice  and  Comment 
Procedure 

1  his  nile  is  being  published  as  a  final 
rule  because  it  contains  purely  technical 
changes  generally  reflecting  statutory 
hinguage  and  will  not  require  any  new 
action  on  the  part  of  the  grantees  under 
the  program. 

Accordingly,  the  Secretary  has 
determined  that  it  would  be 
unnecessary  to  use  the  notice  and 
comment  procedures  in  issuing  these 
regulations. 

V.  impact  .Analysis 

Executii-e  Ordrr  122HJ 

Executive  Order  U291  requires  that  a 
regulatory  analysis  be  prepared  for 
ma)or  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more,  or  certain  other  specified  effects. 
Since  nothing  in  the  NPRM  is  likely  to 
have  an  effect  on  Ihe  economy  of  $100 
million,  the  Secretary  concludes  that 
thia  regulation  is  not  a  major  rule  within 
the  meaning  of  the  Executive  order. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.Cm  Ch.  6)  requires  the  Federal 
govemment  to  anticipate  and  reduce  Ihe 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  bus-nesses. 
small  non-prt)fit  organizations,  and 
small  entities.  While  these  regulations 
would  affect  small  entities,  these 
chanaes  are  technical  and  editorial  in 
nature  For  this  reason,  the  Secretary 


certifies  that  these  niles  will  not  hiive  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Puporwnrk  Reduction  Act 

Under  the  Paperwork  Reduction  .\ct 
of  1980,  Puh,  L  9<>-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Munagement  and  Budget  |OMB)  for 
rtfview  i\nA  approval  any  reporting  or 
record  keeping  requirement  inherent  in  a 
proposed  or  final  rule.  This  final  rule 
does  not  contain  information  collection 
rccjuirements  or  increase  Federal 
paperwork  burden  on  the  public  or 
private  sector. 

List  of  Subjects  in  45  CFR  Part  1351 

Youth.  Administrative  practice  and 
procedure.  Social  service  program, 
lerhnical  assistance,  Reporting 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  HI,  Subchapter  F  is 
amended  as  follows; 

1  The  title  of  Chapter  XIII. 
Sul>chapter  F,  is  revised  to  read  as 
follows: 

SUBCHAPTER  F— THE  ADMINISTRATION 
FOR  CHiLOREN,  YOtiTH  ANO  FAMIUES, 
FAMILY  ANO  YOUTH  SERVICES  BUREAU 

2.  The  authority  citation  for  Part  1351 
is  revised  to  read  as  follows: 

Authority:  42  U5.C.  5701. 

3.  The  title  of  45  CFR  Part  1351  is 
revised  to  read  as  follows; 

PART  135 1— AUNAWAY  ANO 
HOMELESS  YOUTH  PROGRAM 

4.  The  Table  of  Contents  of  Part  1351 
is  amended  to  add  the  words  "and 
homeless"  after  the  word  "runaway" 
wherever  it  appears. 

5.  Part  1351  is  amended  to  change  all 
references  to  "parent."  "parents."  and/ 
or  "legal  guardian"  to  "family"  or 
"families"  whenever  such  words  appe.ir. 

§1351.1    (Amended] 

6.  Section  1351.1  is  amended  as 

follows: 

(a)  The  reference  to  "nonprofit"  in  the 
definition  of  coordinated  netw  orks  of 
rittencies  is  removed  from  paragraph  (c); 

(b)  Paragraph  (j),  the  definition  of  "a 
nonprofit  private  agency",  is  removed: 
and 

(c)  Paragraph  (k)  (i),  (m).  (n),  (o)  and 
(p)  are  redesignated  as  paragraphs  (j). 
(kl,  (!).  fm).  (n)  and  (o).  respectively; 

7.  Section  1351.11  is  revised  to  read  as 
follows; 


§1351.11  Who  Is  eligible  to  apply  for  a 
Runaway  and  Homeless  Youth  Program 
grant? 

States  localities,  private  entities,  and 
coordinated  networks  of  such  entities 
are  eligible  to  apply  for  a  Runaway  and 
Homeless  Youth  Program  grant  unless 
they  are  part  of  the  law  enforcement 
structure  or  the  juvenile  justice  system. 

8.  Section  1351. 13  is  revised  to  re, id  as 
ft)llows: 

§1351.13    What  are  the  Federal  and  non- 
Federal  match  requirements  under  a 
Runaway  and  Homeless  Youth  grant? 

HHS  requires  a  non-Federal  share 
which  is  equal  to  at  least  1(3  percent  of 
the  Federal  funds  that  will  be  received 
under  this  grant  program  for  any  fiscal 
year. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Number  13.62,3.  Runaway  and 
Homeless  Youth  Program.) 

Dated;  March  30, 1989. 
Sydney  Olson, 

Aissistunt  Secretary  for  Human  Development 
Services. 

Approved:  May  1.  1989. 
Louis  W.  Sullivan, 

Secretary.  Department  of  Health  and  Human 
Serx'ices. 
jFR  Doc.  89-11569  Filed  5-12-89:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  88-164;  RM-6245J 

Radio  Broadcasting  Services; 
Woodbury,  TN 

agency:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
285.^  to  Woodbury.  Tennessee,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Bart  Walker.  See  53  F'R 
15575.  May  2.  1988  The  channel 
allotment  can  be  made  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  5.4  kilometers  (3.4 
miles)  northwest  of  Woodbury.  The 
coordinates  are  35-51-09  and  86-07-19. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  )une  19, 1989;  the 
window  period  for  filing  applications 
will  open  on  June  20, 1989,  and  close  on 
luly  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202J  634-fJ530. 


SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Repor; 
and  Order  MM  Docket  .\o.  88-lM. 
adopted  April  24.  1989,  and  released 
M,iy  5. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
W  ashington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Internationa!  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  broadcasting. 

PART  73— (AMENDED I 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Aulhority:  47  U.S.C.  154.  303. 

§73.202    1  Amended  1 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under 
Tennessee,  by  adding  Woodbury, 

Channel  285 A 

Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

(FR  Doc.  89-11498  Filed  5-12-e9;  8:45  am] 
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47  CFR  Parts  73  and  76 

IFCC  No.  89-1241 

Broadcast  and  Cable  Services: 

Amendments  to  §§73.1211  and  76.213 
of  the  Commission  s  Rules  Governing 
the  Broadcast  and  Cablecast  of 
Lottery  Information  Regarding  Indian 
Gaming 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  action  amends 
§§73.1211  and  76.213  of  the 
Commission's  Rules,  to  permit  the 
broadcast  and  cablecast  of  information 
and  advertisements  pertaining  to  certain 
Indian  gaming  activities.  The 
amendments  are  necessary  in  order  to 
bring  Commission  rules  into  conformity 
with  a  recently  enacted  federal  statute, 
the  Indian  Gaming  Regulatory  Act, 
which  authorizes  the  broadcast  of 
certain  Indian  gaming  information 
previously  prohibited  by  18  U.S.C.  1304. 

EFFECTIVE  DATE:  June  14. 1989. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTAc  ': 
}  ,irn  J    S<  •!]■'•■;.  M..--  \\,    ■  ...  :■    -    _ 
(202)  632-3922. 

SUPPtfMENTARV  INFORMATION:  This  is  a 
^ynopsis  of  the  L       ;   ,v~     :\s  Report 
and  Order  FCC  No.  89-124.  adopted 
April  25, 1989.  and  released  April  26. 
1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Docket  Branch  (Room  230),  1919 
M  Street  NW..  Washington  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

1.  On  October  17, 1988.  the  Indian 
Gaming  Regulatory  Act  ("Act").  Pub.  L 
No.  100^97, 102  Stat.  2467  (to  be 
codified  at  25  U.S.C.  2701  et  seq.]  was 
enacted,  and  became  effective 
immediately.  This  new  statute 
establishes  the  National  Indian  Gaming 
Commission  ("Commission")  and 
permits  the  advertising  of  certain 
gaming  activities.  Prior  to  the  adoption 
of  this  Act.  the  broadcast  of  most  lottery 
information  was  prohibited  by  federal 
statute.  (18  U.S.C.  1304)  Exemptions  lo 
the  general  prohibition  against  lottery 
broadcasts  exist  which  permit  the 
broadcast  of  information  regarding 
certain  state  conducted  lotteries  either 
in  the  state  conducting  the  lottery  or  in 
adjacent  states  that  also  conduct  a 
lottery.  (18  U.S.C.  1307(a)(2))  The  new 
Act  exempts  certain  Indian  gaming 
activities  from  the  coverage  of  Title  18 
U.S.C.  1304,  thereby  permitting  the 
broadcast  of  information  regarding  such 
activities  under  Federal  law. 

2.  In  conformity  with  federal  statutes, 
the  Commission's  Rules  prohibit  the 
broadcast  and  cablecast  of  most  lottery 
information.  (47  CFR  73.1211  and  76.213). 
Because  the  Indian  Gaming  Regulatory 
Act  now  expressly  permits  the 
broadcast  of  certain  Indian  gaming 
information,  the  Commission  no  longer 
can  restrict  such  broadcasts  and 
cablecasts  under  its  own  Rules. 
Therefore.  Ihe  Commission  adopted  this 
Report  and  Order,  amending  §5  73.1211 
and  76.213  of  its  Rules  to  permit  the 
broadcast  and  cablecast  of  certain 
Indian  gaming  information  as  authorized 
by  the  Act.  in  order  to  bring  Ihe  Rules 
into  conformity  with  Federal  law. 

Paperwork  Reduction  Act  Statement 

3.  The  rule  amendments  adopted  in 
this  Report  and  Order  have  been 
analyzed  with  respect  to  Ihe  Paperwork 
Reduction  Act  of  1980  and  found  lo 
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contain  no  new  or  modified  form, 
information  collection  and/or  record 
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PART  7«— {AMENDED! 

Title  47  Cl-'R  P.ir!  7G  is  amended  as 


action:  Final  rule;  Extension  of  effective 
date. 


Proposed  Rules 
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contain  no  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements,  nor  will  they 
increase  or  decrease  burdi'n  hours 
imposed  on  the  public. 

Ordering  GauM 

4.  Authority  for  the  rule  chdn^jes 
adopted  in  this  Report  ar.d  Order  are 
contained  in  sections  4  and  303  of  the 
Communiciations  Act  of  l''M.  as 
amended. 

5.  Accordingly.  pursua:il  to  the 
Administrative  Procedure  Act,  5  U,S.C 
553(d)(l],  the  amenJinents  to  the 
Commission's  Rules  adopted  in  this 

Ml  nr-t  cuui  Ordvr  nhall  becsiuie  effective 
30  days  from  the  date  of  I's  piihiicatu;n 
in  the  Federal  Register 

List  of  Subjects  j 

■i^CFRPart  T.i 

Television  broHdca'«tin«.  Radio 
broadcasting 

iTCFUrart  76 

Cable  television 

Rule  Amendments 

B.  The  authority  citation  for  Pht!  73 
runlinues  to  rrad  as  follows 
Authority:  47  L' S  C   l.Vl.  nr  i  ' '^^ 

Ga  The  authonSy  citation  for  Pari  78 
(.ontmues  to  read  as  follows: 

Auttiority:  Sees  2  14  W1.  303.  307,  308. 
i.W,  4fl  Sifll,.  as  amfndfd   KM,  liaS.  1066. 
1(»J1,  KXC  1083.  11)84.  t()8.5  47  CSC.  152.  15.1, 
1,>4,  301.  303.  307,  3()fl.  309 

PART  73-{AJyiENDeO)  j 

Title  47  CFR  Part  73  is  amended  as 
follows: 

7,  In  S  73.1211  a  new  paragraph  (c)(3) 
IS  added  to  read  as  follows: 

}  73.1211    Broadcast  Of  tottery 

infonnatloa 

>         I         •         •         • 

(<■■]'   •   ' 

(.3)  Any  gaming  conducted  by  an 
Indian  Tribe  pursuant  to  the  Indian 
Gaming  Regulatory  Act  (25  V.S.r  27ia  rt 
srq]. 


PART  7«—(  AMENDED  1 

Title  47  CIT^  Part  76  is  amended  as 
follows, 

8.  Section  76. 2M  is  amended  by 
revising  paragraph  (cj  to  read  as 
follows: 

§76.213     totterte*, 

*  t  •  «  • 

(c)  The  provisions  nf  piragraphs  (a) 
and  (b)  of  this  section  shall  not  apply  to 
advertisements  or  lists  of  priTies  or 
information  concerning 

(1)  A  lottery  conducted  by  a  State 
acting  under  the  authority  of  State  law 
when  such  information  is  transmitted: 

(i)  By  a  cable  system  located  in  that 
State. 

(ii)  By  a  cable  tysleiu  located  in  an 
adjacent  State  which  also  conducts  such 
a  lottety.  or 

(iii)  By  a  cable  system  located  in 
another  State  which  is  integrated  with  u 
cable  system  described  in  (c)(1)  (i]  or  (u) 
herein,  if  termination  of  the  receipt  of 
such  transmission  by  the  cable  system 
in  such  other  Slate  would  be  technically 
infeasible, 

(2)  Any  gaming  conducted  by  an 
Indian  Tribe  pursuant  to  the  Indian 
Gaming  Regulatory  Act  (25  U,S  C  2701 
et  seq.]. 

•        •        «        •        * 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secrptary. 

(FR  Doc.  89-11497  Filed  5-12-89;  a45  ai^ij 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 

Administration 

49  CFR  Part  173 

I  Docket  No-  HM-201B.  AmdL  No.  173-2111 

RIN:  2137-AB39 

Shippers;  Use  of  Tank  Car  Tanks  With 
Localized  Reductions  in  Shell 
Thickness 

AGENCV:  Research  an<i  Sp«.'€ial  Programs 
Administration  (RSPA)  Department  of 
Trur'spnrtation  (DOT). 


ACTIOir.  Final  rule;  Extension  of  effective 

date. 

SUMMARY:  RSPA  IS  extending  the 
effective  date  of  a  final  rule  published 
on  February  28. 1989,  under  Docket  No, 
HM-20ia  from  June  1. 1989  to 
September  1, 1989.  This  action  is 
necessary  to  allow  RSPA  and  the 
Federal  Railroad  Administration  (FR.'X) 
time  to  review  several  petitions  for 
reconsideration  which  were  received  in 
response  to  the  final  rule. 

EFFECTIVE  DATE:  September  1.  1909. 
However,  compliance  with  the  final  rule 
IS  authorized  as  of  March  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT; 

Marilyn  E.  Morris,  Standards  Division. 
Office  of  Hazardous  Materials.  U.S. 
Department  of  Transportation. 
Kxemptions  and  Regulations 
Termination  Branch,  400  Seventh  Street, 
SW„  Washington  DC.  20590.  (202)  3f)r>- 
4488. 

SUPPLEMENTARY  INFORMATION:  On 

February  28.  1989,  RSPA  published  a 
final  rule  (Docket  No.  HM-201D:  Amdt. 
No.  173-208:  54  FR  83361  conceniins  the 
u.se  of  tank  cars  which  have  localized 
reductions  in  shell  thickness  due  to 
repairs.  RSP.'X  has  received  12  petitions 
for  reconsideration  as  a  result  of  that 
final  rule.  This  action,  which  extends  the 
effective  date  of  the  final  rule,  is 
necessary  because  RSPA  finds  it 
impracticable  to  take  action  and 
respond  to  certain  issues  discussed  in 
the  petitions  within  the  90-dav  period 
mentioned  m  49  CFR  106.37(b). 

The  extension  of  the  effective  date  of 
the  final  rule  from  June  1.  1989  to 
September  1.  1989.  will  allow  additional 
time  for  RSPA  and  FRA  to  consider  and 
rev  hw  any  technical  data  made 
available  by  the  petitioners  and  to 
prepare  an  appropriate  response.  In  the 
interim,  parties  may  avail  themselves  of 
the  flexibility  provided  by  the  final  rule 
by  complying  with  its  provisions. 

I.s.sued  in  Washington.  l)C.  on  May  8.  198.^. 
under  dulhorily  dclegaled  in  49  CFR  Pari  1 
Travis  P.  Oungati, 

\t!;r;:u-itrator.  Research aixi Sfypdal 
/Vi'jjranw  Administration. 

|FK  Uoc  89-11533  Filed  S-12-89:  8.45  ami 
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This   section   ot   ttie   FEDEfiAL   REGISTER 
contains  notices   to   ttie   pifclc   of   ttie 
proposed   issuance  ol  rxiies  and 
regulations    The   purpose   of   these   notices 
is   to   give   interested   persons   an 
opportunity  to  participate  in  ttie   rule 
rriaKing   prior   to   ttie   arioptton   of   the   final 
pjtes 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7  CFR  Part  918 

I  Docket  No.  FV-8»-O50j 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresti 
Peaches  Grown  in  Georgia 

agency:  Agricultural  Marketing  Service. 

rSDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
iiilhorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
918  for  the  198»-90  fiscal  pentxi  which 
besan  March  1. 1989.  The  proposal  is 
needed  for  the  Georgia  Peach  Industry 
Committee  (Committee)  established 
under  the  order  to  incur  operating 
expenses  during  the  1989-90  fiscal 
period  and  to  collect  funds  during  that 
(leriod  to  pay  those  expenses  This 
would  facilitate  program  opciations. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers 
DATE:  Comments  must  Iw  received  by 
May  25, 1969. 

ADDRESS:  Interested  persons  are  invnted 
lo  submit  wntfen  comments  concerning 
this  proposal.  Comments  must  he  sent  in 
triplicate  to  the  Docket  Clerk.  Fnii!  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
OfTice  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cieorge  Kelhart,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O 
Box  96456,  Room  2530-S.  Washington. 
DC  20090-6456,  telephone  202-475-.''91*) 
SUPPLEMENTARY  INFORMATION: 

Ibis  rule  is  proposed  unde.-^  Marketing 
XM^'enient  and  Marketing  Order  No.  9i8 


(7  CFR  Furl  yiH/  rej!i.,<iiinK  Ifip  handling 
of  fresh  peaches  gri.wn  in  (ieur^.a  The 
aC'-eenient  iind  order  arv  e'lrt  'um  iinder 
the  .'vr.''j  i;i;.,jral  MarM'tiii^si  A,j:;;eern.»jit 
A.  t  ijf  'lit:.:,  d,  ,.!-;..  i.jf.'  1 7  ii.s.ceoi- 
('"4!.  rie'€:;;ditcr  rL-iLrrcL;  lo  <is  the  AcL 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
r  uiisidered  the  economic  impact  of  this 
prnp<:ised  rule  on  small  entities. 

The  purpose  of  the  RFA  i£  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  uaduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
AcC  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
eniibes  acting  (ir,  their  own  behalf. 
Jhus  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  18  handlers 
of  Georgia  peaches  regulated  under  this 
marke.'ing  order  each  season,  and 
ap;)roximalely  180  peach  producers  in 
Georgia,  SRi<ili  agncultura!  produ<  ers 
have  betHi  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  thikse  having  anniiri!  v;r(>ss  res  e:iucs 
iof  the  last  three  years  o;  ;ess  'ri,in 
S-S()fl.()t»0,  and  small  bgnciii;ur:i:  s>-"vice 
firms  are  dc'ined  as  those  vshi'se  a"uS8 
annual  receipts  are  less  than  53.500,000. 
The  majority  of  the  handlers  and 
producers  of  Georgia  peaches  may  in- 
classified  as  small  entities 

The  Georgia  Peach  market  mt;  order, 
administered  by  the  Department  of 
Agriculture  (Department  1.  requires  (hat 
tlie  assessment  rate  for  earii  f..sr.al  year 
.shall  apply  (o  all  assessable  peacnes 
handled  from  the  beginninK  of  sucn  year. 
,'\n  annual  bi!d)j>  (  of  expenses  is 
prepared  by  the  Ccmmittee  and 
submitted  to  the  Department  for 
.tpproval.  The  members  of  the 
Committee  are  p'-oducers  of  Georgia 
peaches.  They  are  familiar  with  the 
Comniittee's  needs  and  v\nh  the  costs 
for  goods,  services  and  p<»rsonnel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropn.ile 
budgets.  The  l^udgets  are  formulated 
and  discussed  in  public  meetings.  Thus. 
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all  directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Georgia  peaches  (in 
bushels).  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  the  pay  the  Committees 
expected  expenses.  Recommended 
budgets  and  rates  of  assessment  are 
usually  acted  upon  by  the  Committee 
shortly  before  a  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  stkI  assessment 
rate  approvals  must  be  expedited  so 
that  the  Committee  will  have  funds  to 
pay  its  expenses. 

The  Committee  unanimously 
recommended  1989-flO  fiscal  period 
expenditures  of  $12.^10  and  an 
assessment  rate  of  %0JQO&  per  bushel  of 
assessable  peaches  shipped  under  M.O. 
918.  In  comparison.  1988-89  Fiscal  period 
expenditures  were  $11,122  and  the 
assessment  rate  was  S0JX)5.  The  total 
budget,  which  is  about  the  same  as  last 
year's,  is  for  program  administration. 

AssessmenLincome  is  estimated  at 
S7,488  for  the  1989-90  fiscal  period 
based  on  shipments  of  1.497,200  bushels 
of  fresh  peaches.  Interest  income  will 
amount  to  approximately  $1,567. 
Committee  reserves  funds  will  be 
utilized  to  cover  the  anticipated  $3,737 
deficit  for  the  1989-90  fiscal  period.  In 
the  1988-89  fiscal  period,  assessment 
income  totalled  SSUieo  based  on 
shipments  of  1.339.000  assessable 
bushels  of  peaches  and  interest  income 
totalled  Sl,6ia 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significiintly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Adnriinistrator  of  the  AMS  has 
determined  that  this  action  would  nut 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  the  Georgia  pench 
program  need  to  be  expedited.  The 
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Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  918 

Marketing  agreements  and  orders, 
Peaches.  Georgia 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Pnrt 
918  be  amended  as  follows: 

PART  918— (AMENDED) 

1.  The  authority  citation  fur  7  CFR 
Part  918  continues  to  read  as  follows 

Authority:  S«t8  1-19  48  Stat  31    « 
amended,  7  L'  S  C  801-674 

2.  .New  section  918.226.  is  added  to 
r':ad  as  follows: 

PART  918— FRESH  PEACHES  GROWN 
IN  GEORGIA 

{  918.226    Eip«ns««  and  astCMment  rate. 

Expenses  of  $12,810  by  the  Ccorvjia 
Peach  Industry  Committee  are 
authorized,  and  an  assessment  rate  of 
SO.0O5  per  bushel  of  assessable  peaches 
IS  established  for  the  fiscal  period 
ending  February  28.  1990. 

Dated,  M,iy  10.  1969. 
VVillidm  I  Doyle, 
A.isih  iotf  D>'pt!tv  Director.  Fruit  and 

|KR  Doc.  8&-11592  Filed  5-12-89;  8:45  am) 
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7  CFR  Part  1007  I 

lDA-«»-017l 

Milk  In  tt>«  Georgia  Marlceting  Area; 
Termination  of  Proceeding  on 
Proposed  Suspension  of  Certain 
Provisions  of  tf)e  Order 

AQENCv:  A'^nculturdl  Marketing  Service, 

L'SD.X. 

action:  Termination  of  proceeding  on 

proposed  suspension  of  rules. 

summary:  This  action  terminates  a 
proceeding  that  was  initiated  to 
consider  a  proposal  to  suspend  a 
provision  of  the  producer  milk  dt-fmiiinn 
of  the  Georgia  milk  order  for  an 
indefinite  period.  The  suspension  was 
requested  by  Land-0-Sun  Dairies.  Inc.. 
the  operator  of  three  pool  plants  under 
the  Georgia  milk  order,  to  increase  the 
amount  of  milk  that  could  be  shipped 
directly  from  the  farm  to  nonpool  plants 
and  still  be  priced  under  the  ordfr  The 
plant  operator  contends  that  the 
suspension  is  necessary  due  to  changed 
marketing  conditions  and  to  permit  the 
efficient  marketing  of  milk  of  dairy 
farmers  who  deliver  milk  to  the 
company's  three  plants. 


.■\n  evaluation  of  data,  views  and 
arguments  indicates  that  there  is  an 
in.sufficient  basis  for  the  requested 
action, 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F  Croene.  Marketing  Specialist. 
l'SD.A/.'\.MS/Dairy  Division.  Order 
Formulation  Brunch,  Room  2968.  South 
Building.  PO  Box  96456.  Washington. 
DC  20090-6456.  1202]  44:^-2089, 
8U»>f>t£MENTARY  INFORMATION:  Pnor 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
March  30.  1989;  published  April  5.  1969 
(54  FR  13692) 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  proceeding  was  initiated  by  a 
notice  of  proposed  suspension  published 
in  the  Federal  Register  on  April  5.  1989 
(54  FR  136921  concerning  a  proposed 
suspension  of  a  certjiin  provision  of  the 
Georgia  Federal  milk  order  Interested 
persons  were  invited  to  comment  on  the 
proposal  in  writing  by  April  12.  1989. 

Statement  of  Consideration 

The  proposed  suspension  would  have 
suspended  a  portion  of  the  producer 
milk  definition  of  the  Georgia  milk  order 
for  an  indefinite  period.  The  effect  of  the 
proposal  would  have  been  to  allow  more 
milk  of  producers  who  are  not  members 
of  a  cooperative  association 
(nonmembers)  to  be  shipped  directly 
from  farms  to  nonpool  plants  and  still  be 
priced  and  pooled  under  the  order. 

The  order  provides  that  the  operator 
of  a  pool  plant  other  than  a  cooperative 
association  may  divert  for  the  operator  s 
account  only  the  milk  of  nonmember 
producers  in  an  amount  not  to  exceed  25 
percent  of  the  milk  physically  received 
at  the  plant  from  such  nonmember 
producers.  In  addition.  10  days' 
production  of  each  producer  whose  milk 
is  diverted  must  be  physically  received 
at  a  pool  plant. 

Under  the  requested  suspension,  a 
plant  operator  would  still  only  be 
alliwed  to  divert  the  milk  of  nonmember 
producers.  However,  a  greater  quantity 
of  milk  could  be  diverted  since  the  plant 
operator  would  be  able  to  divert  up  to  25 
percent  of  the  plant's  physical  receipts 
from  both  cooperative  associations  and 
from  nonmember  producers.  The  plant 
operator  would  still  need  to  receive  10 
days  milk  production  at  the  pool  plant 
from  each  nonmember  whose  milk  Is 
diverted. 

The  suspension  was  requested  by 
L.ind  OSun  Dairies,  Inc,  the  operator  of 
three  po<,)!  plants  regulated  under  the 
Georgia  order.  The  company  indicated 
that  the  three  plants  process  between  30 


and  40  percent  of  the  total  bulk  milk 
receipts  of  the  Georgia  market.  During 
the  spring  months  of  this  year.  Land-O- 
Sun  expects  that  it  will  need  to  divert 
two  million  pounds  of  milk  in  excess  of 
the  amount  allowable  under  the  current 
order  provisions.  The  company 
estimates  that  its  total  diversions  in  the 
coming  months  will  approximate  12 
percent  of  the  total  receipts  of  milk  at  its 
three  plants  from  cooperative 
associations  and  nonmember  producers. 
Land-0-Sun  indicated  that  marketing 
conditions  at  its  three  plants  have 
changed  markedly  since  July  1988.  Prior 
to  that  time,  a  major  cooperative 
association  had  completely  balanced  the 
supply  of  milk  at  the  company's 
Spartanburg,  South  Carolina,  plant  and 
partly  balanced  the  supply  at  the 
company's  plants  at  Atlanta  and 
Waycross.  Georgia,  Presently.  Land-0- 
Sun  obtains  milk  from  cooperative 
associations  other  than  its  previous 
supplier  and  from  nonmember  producers 
at  each  of  its  three  plant  locations.  The 
nonmember  producers  are  located  in 
Kentucky.  Tennessee,  and  Georgia. 
None  of  the  cooperatives  supplying  the 
Land-O-Sun  plants  are  balancing  the 
supply  of  milk  at  such  plants.  Instead, 
the  operator  of  each  plant  must  divert 
the  milk  of  nonmembers  to  balance  the 
milk  supply  for  that  plant. 

Land-0-Sun  requested  that  the 
suspension  be  made  effective  April  1. 
1989,  The  company  indicated  that  the 
two  principal  plants  available  for 
balancing  its  milk  supply  are  the 
Cumberland  Creamery  in  Nashville, 
Tennessee,  and  Hart  County  Cheese 
plant  in  Hart  County.  Kentucky,  In  the 
absence  of  the  requested  suspension, 
the  company  can  pool  all  of  its 
nonmember  milk  only  if  it  moves  about 
2  million  pounds  of  milk  from  Kentucky 
and  Tennessee  to  the  Atlanta  or 
Spartanburg  plant,  and  then  returns  the 
milk  to  manufacturing  plants  located  in 
the  same  area  where  the  milk  was 
produced.  The  suspension  would 
eliminate  the  need  to  move  the  milk  to 
the  central  market  locations  and  then 
return  such  milk  to  the  production  area 
solely  for  the  purpose  of  having  the  milk 
priced  under  the  order. 

In  response  to  the  notice  of  proposed 
suspension,  three  supporting  comments 
were  received  from  interested  parties. 
Such  parties  include:  Milkco.  Inc.  and 
Kinnett  Dairies.  Inc..  which  operate 
distributing  plants  that  are  pooled  under 
the  order,  and  the  the  National  Farmers 
Organization,  Inc.  (NFO),  a  cooperative 
association  that  represents  producers 
who  supply  the  Georgia  market.  None  of 
these  parties  indicated  any  specific  need 
for  the  suspension  action  but  indicated 


that  such  action  would  eliminate  the 
possibility  of  costly  and  inefficient 
movements  of  milk  that  would  be  made 
for  pooling  purp«)ses.  .\'F0  further 
indicated  that  any  abuse  of  the 
su.spf!nsiun  could  be  rectified  by  a 
termination  action  and  thai  any  concern 
over  the  indefinite  nature  of  the 
proposed  action  coiild  be  rectified  by 
specifying  a  limited  lime  paud  6uiii\g 
which  a  request  for  an  appropriate 
permanent  amendment  cuuld  be 
processed. 

Opposition  to  the  proposed  action 
was  received  from  two  handlers  who 
operate  plants  that  are  pooled  under 
neighboring  Federal  (>rders;  the  Kroger 
Co.,  and  Malone  &  Hyde.  Also,  two 
cooperative  associations  that  represent 
producers  who  supply  the  market 
(Dairymen,  Inc.  and  Coble  Dairy 
Products  Cooperative,  Inc  )  opposed  the 
proposed  suspension  Twenty-eight 
individual  dairy  fa.-Tners  and  the  Hall 
County  F.irm  Bureau  also  opposed  the 
action. 

The  views  of  these  parties  indicate 
several  major  points  of  opposition  to  the 
proposed  action.  Opponents  contend 
that  the  decision  of  Land-O-Sun  to 
change  its  source  of  supply  and  to 
actively  solicit  nonmember  producers  is 
a  business  decision  that  was  made  with 
the  full  knowledge  of  the  current  order 
limitations  that  are  applicable  to  the 
quantity  of  milk  that  may  be  diverted  to 
nonpool  plants  The  further  contend  thot 
the  decision  to  divert  nonmem})t;r  milk 
to  balance  its  fluid  milk  needs,  versus 
the  diversion  of  milk  by  cooperative 
associations  that  also  supply  the  plant.*., 
is  also  a  business  decision  under  the 
control  of  Land-O-Sun  and. 
consequently,  is  not  a  sufficient  basis 
for  a  suspension  action.  Basiadly, 
opponents  contend  that  the  cfiunge  in 
marketing  conditions  referred  to  by 
l,and-0-Sun  is  a  result  of  its  own 
activities  and  that  there  is  no 
demonstration  of  the  exi.stence  of  a 
signiTicant  maiketwide  problem  to 
warrant  the  proposed  action. 

Opponents  also  contend  thai  the 
proposed  action  would  provide  the 
opportunity  for  additional  quantities  of 
unneeded  milk  to  beco.me  associated 
with  the  market  to  the  detriment  of 
producers  who  currently  supply  the 
market.  Opponents  point  out  t'nat  both 
proprietary  handlers  and  cnoper..;;ve 
associations  would  be  eligible  to  dived 
milk  to  nonpool  plants  on  the  basis  of 
the  same  quantities  of  milk  n.'ceivrd  at 
pool  plants.  They  indicate  that  such  a 
deviation  represents  a  si^nifjciiit 
change  from  current  order  prov  isions 
that  were  developed  through  the  formal 
rulemaking  process.  As  a  re.sult,  they 


contend  that  a  change  of  such 
magnitude,  ftir  an  indefinite  period  of 
time,  should  not  be  impiemenled  by  a 
suspension  (or  informal  rulemaking) 
action. 

In  its  request  for  the  suspension 
action,  Land-O-Sun  estimated  that 
uneconomic  movements  of  milk  this 
spring  wodd  involve  approximately  two 
million  pounds  of  milk  per  month.  Such 
a  situation  does  not  reflect  a  need  for  an 
indefinite  suspension  of  the  provision. 
However,  at  the  same  time,  the  request 
for  an  indefinite  suspension  implies  the 
peri  I  piion  of  a  marketing  condition 
change  of  a  longer,  or  perhaps  a 
permanent,  duration  by  Land-O-Sun.  As 
a  result,  there  is  no  indication  that  the 
action  is  intended  to  reflect  a  temporary, 
or  seasonal  problem  in  marketing  the 
milk  of  producers  who  have  historically 
been  associated  with  ihe  market. 

In  view  of  the  above  considerations  it 
is  concluded  that  the  proposal  shoud  not 
be  adopted.  Therefore,  the  requested 
suspension  is  hereby  denied  and  the 
proceeding  is  terminated. 

List  of  Subjocts  in  7  CFK  Part  1087 

Milk  marketing  ortit  rs  .Milk.  Dairy 
products. 

The  authority  citation  or  7  CFR  Part 
1007  continues  to  read  as  follows; 

Authority:  Sees.  1-19,  48  S«at.  31.  as 
;l.^l(■n^if■d:  7  U.S.C.  601-674. 

Sifii)»?<1  «t  Washington.  DC  on  May  S.  1989 
RoIjc.-I  Melland. 
Deputy  Assistant  Secretary 
Marketing  and  lns}>ecticm  Senices. 
IfR  Ooc,  B9-11.S31  Filed  5-12-89;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  fo' 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

IDocketNo  N -89-1 963;  FR-2633J 

Section  8  Housing  Assistance 
Payments  Program;  Suffolk  County, 
NY;  Special  Revisions  for  Fiscal  Year 
1936  and  Fiscal  Year  1987 

agency:  Office  of  the  Assistant 
Secretary  for  Mousing — Federal  Housing 
Commissioner.  HUD. 
action:  Proposed  notice. 

summary:  Section  8(c)(1)  of  the  United 

States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMKs)  periodically,  but  not  less 
friqueijJiy  than  annually.  This  document 


proposes  to  amend  the  Fiscal  Year  1988 
and  the  Fiscal  Year  1987  Fair  Market 
Rent  Schedules  to  establish  new  FMRs 
for  the  Suffolk  County.  New  York 
market  area  for  those  fiscal  years.  These 
rents  are  necessary  to  provide  FMRs 
more  comparable  to  market  rents  for 
new  construrtion  in  this  market  area. 
coffutNJ  OLE  ciarE:  June  14. 1989. 
ADDRESS:  interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Offices  of  General  Counsel  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washingtoa  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
reg^ilar  business  hours  (8:45  am  to  5:15 
pm)  at  the  el>ove  address. 
RMmjirTMElllMR>RM«rK>N  co»;T»(:r- 
Fxiward  M.  Winiarski,  Cm»-i  Aijiiaiser. 
Valuation  Branch.  Technical  Support 
Division.  Office  of  Insured  Multifamily 
Housing  Development  451  Seventh 
Street,  SW..  Washington.  DC  20410- 
0500.  telephone  (202)  426-7624.  (This  is 
not  a  toll-free  number.) 

SUPPI^IHEKTASV  mrORWAT  ON 

Background 

Section  6  of  the  United  States  Housing 
Act  of  1937  (42  US.C  143rf)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent  safe, 
and  sanitary  housing.  These  programs, 
known  ooUectively  as  the  Section  8 
Housing  Assistance  Payments  Program. 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  diese  programs.  ffUD  or  poMic 
housing  agencies  (PHAs)  make  rental 
assistance  payments  of  behalf  of  eligible 
families  to  owners.  When  families  lease 
an  eligible  unit  the  bousing  assistance 
payment  is  made  and  is  based  upon  the 
difference  between  the  total  housing 
expense  and  the  total  family 
contribution.  Initial  contract  rents,  plus 
an  allowance  for  utilities  generally  may 
not  exceed  area-wide  Fair  Market  Rents 
(FMRs)  established  by  the  Department. 
F'MRs  are  based  primanly  on  the  level  of 
rentals  paid  for  recently  completed  or 
newly  constructed  dwelling  units  of 
modest  design  within  each  market  area 
as  determined  by  HUD  Field  Office 
staff.  For  the  FY  1987  FMRs  previously 
promulgated  by  the  Department  (see  the 
April  2&  1988  Federal  Register.  53  FR 
14954),  these  rents  reflectc*d  the 
Department's  cost  containment  efforts  in 
relation  to  housing  assistance  provided 
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April  26.  1988  Federal  Register  53  FR 

14954),  these  rents  reflected  the 
Department's  cost  containment  efforts  in 


assessment  is  required,  and  no 
environmental  finding  has  been 
oreoared. 


ACTION:  Notice  of  proposed  rulcnaKing 
by  cross-reference  to  temporary 
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in  the  sci.'ion  8  N%;vv  Construction  nnd 
Substdnt;.ii  Reh,ib;!itation  P:o£r;ims 

This  Dorument 

1  his  document  proposes  speciul 
revis\or;s  to  the  Fiscal  Year  1%6  and  the 
Kisc.il  Yeiir  1987  Fair  Market  Rent 
schedules  npplicable  to  the  Suffolk 
County,  New  York  market  area  These 
FMRs  reflected  data  submitted  by  the 
New  York  Office,  Where  sufficient 
market  rental  comparables  do  not  exist. 
HL'D  procedures  permit  the  use  of  an 
interpolation  technique  to  arrive  at 
indicated  FMRs.  Although  the  use  of 
interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "marker 
rents  '  would  be  that  from  recently 
constructed  projects,  as  it  would 
necessarily  reflect  current  conditions  'n 
the  marketplace  with  respect  to 
financing,  vacancy  rates,  etc.,  and  would 
provide  a  degree  of  assurance  that  rents 
so  derived  should  be  adequate  to 
support  new  protects,  all  factcirs  being 
equal 

The  N't-'w  York  Office  requested  that 
the  Department  establish  new  rents  for 
the  Suffolk  County.  New  York  market 
,!■  t-,i  Careful  analysis  of  this  request 
..jnd  reanalysis  of  the  FY  1986  and  FY 
1987  FMRs  for  this  market  area  indicate 
that  the  rents  resulting  from  the 
application  of  the  aforementioned 
techniques,  when  modified  to  reCec  t  the 
Department's  cost  containmicnt  pol'cies, 
are  not  adequate,  even  when  it  is  cle-ir 
that  there  has  been  compliance  with  the 
Departmen;  s  cost  containment 
guidelines  with  respect  to  project  design. 
Therefore,  upward  adjustments  of  the 
FY  1306  and  FY  198"  FMRs  for  this 
n-  irket  area  are  needed.  Accordingly. 
the  Department  is  proposing  revisions  of 
the  FY  1986  and  VY  198"  schedules 
applicable  to  the  Suffolk  County.  New 
York  market  area.  It  is  intended  that 
when  these  schedules  are  published  for 
effect,  their  applicability  will  be  the 
s.ime  as  set  forth  in  the  prcanible  to  the 
original  FY'  1986  and  FY  1987  schedules, 
published  on  .\ugust  7.  1986.  at  51  FR 
2B486,  and  April  26,  1986.  at  53  FR  14954, 
respectively 

Other  Information 

SIUD  regulations  m  24  CFR  F',irt  5a 
implemen'mg  section  102l2)((:j  of  the 
.National  Environ.mental  Policy  Act  of 
1969.  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
i  50,20,  Since  the  FMRs  established  in 
this  No'ice  are  within  the  exclusion  set 
forth  m  I  .50,20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prep.ired  , 


The  C.italog  of  Federal  Domestic 
.Assistdnce  Prograrr,  niimt)er  and  title  for 
the  activities  covered  by  this  .Notice  are 
14,156,  Lower  Income  Housing 
Assistance  Program  (Section  8), 

Accordingly,  the  following 
a.mendments"to  the  FY  1986  and  FY  1987 
Fair  Market  Rent  schedules  are 
proposed  for  the  Suffolk  County.  New 
York  Market  Art-.r 

Schedule  A  -Fa:r  Market  Rents  for 
New  Construction  and  Substantial 
Rehabilitation  (Including  Housing 
Finance  and  Development  Agencies' 
Programs) 

:°-><5ior  2  -New  'ort  Heotonal  CMce  Market: 
Suttoi*  Couoty   N»jw  v.ortil 


Number  ot  Bedrooms 

Structural 

0 

1 

2 

3 

4+ 

Soecial  Revistoo  ol 

FY  1986  FMRs: 

Detacr)e<j       

925 

878 
767 

1.032 

1,085 

1.013 

961 

1.121 

918 

1,250 

S>?m>- 
O'ached/ 
Oow    

609 
561 

721 

779 

706 
615 

790 

853 

741 
654 

847 

MM 

811 
716 

928 

961 

1093 

Waik'jp 

858        947 

Elevator  2-4 
STY 

1.228 

V0O5 

Elevalof  5+ 
STY 

Special  Revision  o( 
FY  1967  FMR* 
Detached 

1,369 

Detached/ 

Rnw 

1,197 

i^aikup 

86^       939     1.037 

Elevator  2-4 

STY 

Elevatcx  5+ 
S'Y  

1,130 
1.188 

Z' 

Authority:  Section  8(c)(1),  U.S,  Housini?  A<  t 
of  1937,  42  U.S.C.  1437f;  Section  7(d), 
Department  of  HUD  Act,  42  U.S.C.  3535(d). 

Dated:  May  5,  1989. 
)ameg  E.  Schoenber^er. 
Deputy  General  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 
(FR  Doc.  89-11551  Filed  5-1Z-89;  8:45  am] 

BIU.IIW  COOC  4JW!-J7  M 

24  CFR  Part  888 

I  Docket  No.  N-89-1962;  FB  26361 

Section  6  Housing  Assistance 
Payments  Program;  Albany,  NY; 
Special  Revisions  for  Fiscal  Year  1986 
and  Fiscal  Year  1987 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  notice. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 


Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
proposes  to  amend  the  Fiscal  Year  1986 
and  the  Fiscal  Year  1987  Fair  Market 
Rent  Scheduels  to  establish  new  FMRs 
for  the  Albany.  iNew  York  market  area 
for  those  fiscal  years.  These  rents  are 
necessary  to  provide  FMRs  more 
comparable  to  market  rents  for  new 
construction  in  this  market  area. 
COMMENT  DUE  DATE:  June  14.  1989. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Offices  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  M.  Winiarski,  Chief  Appraiser. 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
0500,  telephone  (202)  426-7624.  (This  is 
not  a  toll-free  number.) 
SUPPt£MENTARY  INFORMATION: 

Background 

Setition  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  14370  (the  Art) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  programs.  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  When 
families  lease  an  eligible  unit,  the 
housing  assistance  payments  is  made 
and  is  based  upon  the  difference 
between  the  total  housing  expense  and 
the  total  family  contribution.  Initial 
contract  rents,  plus  an  allowance  for 
utilities  generally  may  not  exceed  area- 
wide  Fair  Market  Rents  (FMRs) 
established  by  the  Department,  FMRs 
are  based  primarily  on  the  level  of 
rentals  paid  for  recently  completed  or 
newly  constructed  dwelling  units  of 
modest  design  within  each  market  area 
as  determined  by  HUD  Field  Office 
staff.  For  the  FY  1987  FMRs  previously 
promulg.ited  by  the  Department  (see  the 


April  26, 1988  Federal  Register  ST  FR 
14954).  these  rents  reflected  the 
Department's  cost  containment  efforts  in 
relation  to  housing  assistance  prov  ided 
in  the  Section  6  New  Construction  and 
Substantial  Rehabilitation  Programs. 

This  Document 

This  document  proposes  special 
revisions  to  the  Fiscal  Year  1986  and  the 
Fiscal  Year  1987  Fair  Market  Rent 
schedules  applicable  to  the  Albany, 
New  York  market  area.  These  FMRs 
reflected  data  submitted  by  the  Buffalo 
Office.  W'here  sufficient  market  rental 
comparables  do  not  exist.  HUD 
procedures  permit  the  use  of  an 
interpolation  teclinique  to  arrive  at 
indicated  FMR.s,  .Although  the  use  of 
interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "market 
rents  "  would  be  that  from  recently 
constructed  projects,  as  it  would  " 
necessarily  reflect  current  conditions  in 
the  marketplace  with  respect  to 
financing,  vacancy  rates,  etc.,  and  would 
provide  a  degree  of  assurance  that  rents 
.so  derived  should  be  adequate  to 
support  new  (irojects.  all  factors  being 
equal. 

The  Buffalo  Office  requested  that  the 
Department  establish  new  rents  for  the 
Albany,  New  York  market  area.  Careful 
analysis  of  this  request  and  reanalvsis 
of  the  FY  1986  and  FY  198"  FMRs  for 
this  market  area  indicate  th,;t  the  rents 
resulting  from  the  application  of  the 
aforementioned  techniques,  when 
modified  to  reflect  the  Depa.'-tment's  cost 
containment  policies,  arc  not  adequate, 
even  when  it  is  clear  that  there  has  been 
compliance  with  the  Depaitment's  cost 
containment  guidt'Ii.oes  wiiii  respect  to 
project  design.  Therefore,  upu^jrd 
adjustments  of  the  FY  l&w  ^nd  FT  1987 
FMRs  for  this  market  area  are  needed. 
.Accordingly,  the  DepartiMnt  is 
proposing  revisions  of  the  FY  UIWi  and 
i  Y  1987  schedules  app'.:,  .'i:le  to  tlie 
Albany,  New  York  market  area.  It  is 
intended  that  when  these  schedules  are 
published  tor  effect,  their  applicability 
will  be  the  same  as  set  forth  in  the 
preamble  to  the  original  FY  lQ8b  and  FY 
19H7  schedules,  published  on  August  7. 
1986.  at  51  FR  28486.  and  April  26.  1988. 
at  .SI  FR  14954.  respectively. 

Other  Information 

HUD  regulations  in  24  CFR  Part  50. 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
§  50.20.  Since  the  F^MRs  established  in 
this  Notice  are  within  the  exclusion  set 
forth  in  §  50.20(1).  no  environmental 


assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Income  Housing 
Assistance  Program  (section  8). 

Accordingly,  the  following 
amendments  to  the  FY  1986  and  FY  1987 
Fair  Market  Rent  schedules  are 
proposed  for  the  Albany,  New  York 
Market  Area: 

Schedule  A— Fair  Varket  Rents  for 
New  CofiST RUCTION  and  Substantial 
Rehabilitation  (Including  Housing 
Finance  and  Development  Agencies' 
Programs) 

(Region  2— New  Yorti  Regional  Office  Market 
Albany.  New  York) 


Structural 

Number  of  Bedrooms 

0 

1 

2 

3 

4  + 

Special  Revision  of 
FY  1986  FMRs: 

Defactied 

Semi-Detached/ 
Row 

425 
367 

372 

399 

453 
391 

397 

426 

430 
419 

451 

494 

459 
447 

481 

527 

584 

515 
491 

571 

615 

624 

550 
524 

609 

656 

706 

626 
578 

782 

694 
656 

vvalkup 

Elevator  2-4 
STY 

Elevator  5-t- 
STY 

Ssjecial  Revision  of 
FY  1987  FMRs: 

DetarMed 

Stmi -Detached/ 

Row 

754 

669 
617 

835 
741 

Waikup „ 

Elevator  2-4 

STY _ 

Elevator  5  + 

STY 

700 

Authority:  Section  8(c)(1).  U.S.  Housing  Act 
of  1937.  42  U.S.C.  1437f;  section  7(d), 
Department  of  HUD  Act  42  U.S.C.  3535(d). 

Dated:  May  5.  I'ift'i 
lames  E.  Schoenberger. 
Deputy  General.  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 
|FR  Due  fl?-ii'i:,2  Filed  5-12-89:  8:45  am] 

BiLUNG  COOe  4210-27-*l 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[FI-91-86J 
RIN:  1545-AJ67 

Arbitrage  Restrictions  on  Tax-Ex ernpt 
Bonds 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporal^  regulations  relating  to 
arbitrage  restrictions  on  tax-exempt 
bonds.  Changes  to  the  applicable  law 
were  made  by  the  Tax  Reform  Act  of 
1988  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
text  of  those  temporary  regulations  also 
8er\'e8  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 

DATES:  The  amendments  to  the 
regulations  are  proposed  to  be  effective 
generally  for  private  activity  bonds 
issued  after  December  31. 1985,  and  for 
bonds  other  than  private  activity  bonds 
issued  after  August  31. 198a  Written 
comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed  by 
July  14, 1989. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Ser\  ice.  Attention: 
CC:CORP:T:R  (n-91-«6).  Room  4429. 
Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  (■   iiraiM'  '-4    <5  (not  a 

toll-free  number). 

SUP(>tFMFNTARV  INFORMAT<ON 

i'optifworW  Reduction  Atl 

The  collections  of  information 
contained  in  this  notice  of  proposed 
nilemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project. 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attention: 
IRS  Reports  Clearance  Officer  TR:FR. 
Washington.  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  §51.148-0T.  1.14»-1T. 
1.148-3T,  and  1.148-8T.  This  information 
is  required  by  the  Internal  Revenue 
Service  to  properly  credit  the  amount  of 
arbitrage  profits  rebated  to  the  United 
States  by  issuers  of  tax-exempt  bonds 
pursuant  to  section  148(f}  of  the  Internal 
Revenue  Code  of  1986.  This  information 
will  be  used  to  ensure  that  issuers  of 
tax-exempt  boriJs  are  rebating  arbitrage 
profits  as  required  by  section  148(f).  The 
likely  respondents  are  State  and  local 
governments. 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a 


20862 


Fe<teral  Keyster  /  Vol.  54.  No.  tf2  /  Monday.  May  15,  1989  /  Proposed  Rules 


collection  of  (nfom«t)<in  They  are 
b,i8ed  on  such  inforrriHtion  as  is 


the  Rules  and  Rt-guUtions  pro!  on  of  this 
issue  of  the  Federal  Register. 


information  and  revisions  pertaining  to 
a  previously  proposed  amendment  to  the 


Federal  Register  /  Vol.  54.  Nu.  92  /  Monday.  Ma>   15,  1989  /  Proposed  Ri'l*'" 


?((flf  f 


SUPPLEMENTARY  INFORMATION:                      Hydrology  and  Geology 
I  RcK  kj'round  on  the  Colordiio  Prour.ini  r>,.i j ..  . 


List  of  Subjects  in  30  CFR  PaH  906 


20862 
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'fiRri 


colt«'ction  of  inform«t)<in.  They  are 
b<i8cd  on  SMch  inform<i»ii)n  as  is 
available  !o  the  Intfirridj  Re'.eriiie 
Service.  Individual  rpspundcri'.s  fn,iv 
require  greater  or  less  time,  depondui^j 
on  their  particular  cirt;umbtantjo3.  The 
estimates  below  rtjpresent  only  the 
estimated  time  to  physicdily  prepare 
and  niaint.iin  any  v\nting  requ^remenl 
thai  may  be  imposed  by  §  J  1.14&-0T, 
1.148-lT,  M-18-3T,  and  l.Ufl-^T.  Tht\ 
do  not  represent  an  e^'inii'Mir.  of  the 
time  for  making  the  ;JfLii.ur,i, 
judgments  and  cnr\  j'ations  that  ma;, 


be  necessdry  to  sati 


le  requirements 


of  section  148(0  or  to  lit'erroine  ^^hether 
an  election  should  b^  rr.Hie  Fstimated 
total  annual  reporting  md 
recordkeeping  burd"n  i^''*  as-<iv  snted 
with  Form  8<):i8-T:  1  wm  >•"!:•';  The 
estimated  annua!  h!iii*-'n  p>'r  r>"^p.i;:,,!"nt 
varies  from  60  minutes  to  120  minutes, 
depending  on  individual  circumstances, 
with  an  average  of  90  minutes. 
Estimated  number  of  respondents;  100. 
Fstimated  annual  f:eq  ■'::<. y  ct 
responses  (for  r^portin^  re4lliIe.^)en!s 
only):  a!  most  once  eve-y  5  years. 

Submission  to  Small  Business 
Administration 

Pursuanl  to  sectwn  7bO.'>(!j  oi  the 
Code,  the  mlhs  proposed  in  this 

doi.ument  ',\;!i  be  su'orii'U'd  to  the 
AdninisTa'ijr  of  the  S-.i!!  Business 
A>l-n;r:!Stra!ion  for  corrmert  on  their 
imp. 11 1  on  snia'i  bus;ne.ss. 

Background  I 

The  temporary  regulations 
(designa'ed  by  a  T  following  the  section 

ti'ations)  in  the  Ruins  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register  amend  the  Inr  one  T.iv 
Reg\;!alioPs  (26  CFR  Pirt  1 )  'o  provide 
rvles  relat.r.i^  to  arbitrage  restrictions  on 
tax-exempt  l^onds.  The  temporary 
regulaUons  reflect  'he  .uMitioii  'o 
section  143  md  3e';t:,jn  149Mi  !o  the 
internal  R-'v-rue  Code  h',  section  1301 
oflhelax  R-^.-in  Act  ■••  198fi  (100  Stat. 
2H02).  ,i7V'".:]-.;on;s  r.jjo  by  sections 
laiJ,  4i)t;'"i|.  and  5().f.Mi')  'iTthe 
Techa"'  ,il  and  .Miscell.ineous  Revenue 
Art  of  iwfl  (!"hjb.  L  No.  100-647),  and 
the  .ipplir.ihle  effective  dnle  provisions 
of  se'  'ions  i:m-1314  of  the  Tax  Reform 
Act  nf  1906  !1(X)  Stilt.  2^,59)  This 
document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations  .Accordmijly.  the  text  of  the 
temporarv'  regulations  serves  as  the 
comment  d;i  ument  for  this  notice  of 
proposi'd  rijlemak.ng.  The  preamble  to 
the  tempor.iry  reguLitions  explains  the 
proposed  and  temporary  rules. 
i-Dr  the  text  of  the  temporary 
ri'^^iil  I'Hins  st't  TD  H2f)2  publish»'d  in 


tht'  Rules  and  Regulations  pici  on  of  this 
issue  of  the  Federal  Register 

Regulatory  Impact  .\naiysi» 

Thf-s**  prcposfd  rules  «r«'  mil  maior 
rules  as  defined  in  FxeculiveOriier 
12291.  Therefore,  h  R^■al!!;^tor\■  Imparl 
Analysis  is  not  reoii!r»'d 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  prupobcd  resulations  ar»i 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  origma! 
and  seven  copies]  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held  upon 
written  request  by  any  person  who 
submitted  comments  on  the  proposed 
rules.  If  a  public  hearing  is  held,  notice 
of  the  lime  and  place  will  be  published 
in  the  Federal  Register. 

Drafting  Ir.fomiation 

These  proposed  regulations  were 
drafted  in  the  Office  of  Tax  Legislative 
Counsel,  Department  of  the  Treasury. 
However,  personnel  in  other  offices  of 
the  Treasury  Department  and  the 
Internal  Revenue  Service  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects 

21?  CFR  1.61-t.281~t 

IiKome  taxes.  Taxable  income, 
Deductions,  Exemptions. 

28  CFR  Port  602 

Reporting  and  recordkeeping 
requirements. 
L,awrence  B.  Gibbs, 
Commissioner  oflnternul  Re^entw. 
|FR  Dot.  89-1125,5  Filed  5-12-«9:  ft45  am| 

Bit.  L  'HG  coot   «30-<l '  ■  M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforroment  (OSMRF), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

exi.iision  of  comment  period  and 

withdrawal  of  proposed  amendments. 

SUMMARV:  OSMRR  is  annouru:ing  the 
receipt  of  additional  explanatory 


information  and  revisions  pertaining  to 
a  previously  proposed  amendment  to  the 
Colorado  permanent  regulatory  program 
(hereinafter,  the  "Colorado  program  ) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Colorado  has  also  requested  that  cert.fin 
proposed  revisions  be  withdrawn  from 
consideration.  The  additional 
explanatory  information  and  revi.sious. 
including  the  withdrawn  revisions, 
pertain  to  the  use  of  explosives,  exi  ess 
spoil,  coal  exploration,  hydrology  and 
geology  diversions,  siltation  struefures 
and  impoundments,  coal  mine  waste, 
alluvial  valley  floors,  backfilling  and 
grad  nn.  and  rtr<;h<*e«>logy  and  nillura! 
resources.  The  amendment  is  intendi'd 
to  re\  ise  the  Sta'e  program  to  be 
consistent  wi'h  the  lorrespondintf 
Federal  standards  and  rlanfy 
ambiguities  in  the  States  program 

This  notice  sets  forth  the  times  and 
locations  that  the  Colorado  program  and 
proposed  amen.lment  to  that  program 
are  available  for  public  inspection,  a.s 
well  as  the  reopened  comment  period 
during  which  interested  persons  n-ay 
submit  written  comments  on  the  i 

proposed  amendment.  " 

DATES:  Written  comments  must  b^' 
re(fi\ed  bv  4:110  p.m..  m.d.t.  May  30, 
Iflfltr 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  H.  ll.igen  at  the  address  Ut-ted 
below. 

Copies  of  the  Colorado  progr.im,  the 
proposed  amendment,  and  all  written 
commen's  received  in  response  to  this 
notice  will  be  av  .olahle  for  public. 
review  at  the  addresses  hsted  below 
during  normal  business  hours,  Monday 
through  Friday,  exriuding  holidays.  Each 
requester  may  r.-'  eive  one  free  copy  of 
the  proposed  amendment  by  c.ontacting 
OS.MRF.'s  Alhuqui-rqiie  Field  Ofiu  e. 

Mr  R.ii)t:i!  H.  f  lagen,  Direi  lor  AibiKiuer^iie 
Field  Oili>  e.  {)f!i.  e  of  Su,-fa<  e  Mmips 
Rcrl.ini.ilion  .tniJ  Fjiforceir.ful.  fj25  Silver 
An'iuii',  S.V\..  Suite  310.  Albuciuen)-.''.  Nwv 
Mexn,o  87102,  IVlf  phone:  |505)  766-  14!i6. 

OfTice  of  Surf.il  e  Mining  ReeUimation  and 
Enfonfment,  Administrative  Recjjrd 
Office,  Room  ."il31   11(10  "l.'  Sti.>»  i,  MVV., 
VV,ishinRli)n   PC  .:ii::4n  T.l.'phi>ne:  (I'OCt 
343-,=>492. 

C4)lor.ido  Milled  L..  k!  Reclamatmn  Division. 
Department  of  NHtural  Resouici-s.  i;ti:t 
Sht-inian  Slnu-t.  Room  423.  Dt-nv»r,  (  (") 
W121W.  'l  I'lrphoiif   1  U).3)  a66-,V!t>7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  U.  Ilagen,  Duector, 
Albuquerque  Fi«>ld  Office,  (o()5)  "i)4>- 
148»>. 


SUPPLEMENTARV  INFORMATION: 

I  [?a(  kground  on  the  Colorado  Program 

On  December  1,5,  1980,  the  Secretary 
uf  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the  Colorado 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Colorado  jirogram.  can  be  found  in  the 
December  15.  19Bt).  Federal  Register  (4,'i 
PR  82173).  Subsequent  actions 
concerning  Colorado's  program  and 
program  amendments  can  be  found  at  30 
CFR  306.15  and  906.30. 

n  Proposed  Amendment 

Uy  letter  dated  August  2.1.  ;9»« 
(Administrative  Record  No.  CO-384). 
Colorado  submitted  a  proposed 
amendment  to  its  permanent  regulatory 

program  pursuant  to  SMCRA.  Colorado 
submitted  the  proposed  amendment  in 
response  to  letters  that  OSMRE  sent  on 
May  7, 1986,  and  [une  9. 1987,  in 
accordance  with  30  CFR  732.17(c) 
(Administrative  Records  Nos.  CO-282 
and  CO-342).  OSMRE  published  a 
notice  in  the  October  5,  1988  Federal 
Register  (53  FR  39150)  announcing  the 
rec^ijit  of  the  proposed  amendment  and 
invited  public  comment  on  the  adequacy 
of  the  proposed  amendment 
(Administrative  Record  \o.  CO-399). 
The  public  comm,er:t  period  ended 
October  31.  1988, 

I3uring  its  review  of  the  proposed 
amendm.ent.  OSMRF  identified  concerns 
and  notified  Colorado  of  the  concerns 
by  letter  dated  February  7,  1989 
(Administrative  Record  No.  CO-428). 
Colorado  responded  to  OSMRF's 
concerns  in  a  letter  dated  Apnl  10,  1989, 
suiimitting  additional  explanatory 
infnrmation  and  revised  amendments 
I. administrative  Record  No.  CO-433  and 
that  portion  of  Administr.iti  ce  Record 
No,  CO-389  concerning  thf  24  hour 
storm  event  des'pr.  justification),  and 
requested  that  OSMRE  withdraw  certain 
proposed  revisions  from  consideration 
in  the  proposed  amendment.  The 
regulations  that  Colorado  proposes  to 
amend  or  withdraw  are: 

l/se  of  Explosives 

Colorado  proposes  to  amend  Rules 
4.08.1,4.08.4,  and  4.08.5. 

Excess  Spoil 

Colorado  proposes  to  amemd  Ride 
4,09.1  and  presented  explanatory 
information  concerning  Rules  4,09,2  and 
4.09,4, 

Colli  Exploration 

Colorado  presented  explanatory 
information  concerning  Rules  2  02,7  and 
4.21.4. 


Hydrology  and  Geology 

Colorado  proposes  to  amend  Rule 
4.05,8  and  presented  explanatory 
information  concerning  Rules  2.04.6, 
2.05.6,  4.05.8,  and  4.05.13,  Part  of  Rule 
2.05,6  and  all  of  Rule  4.05,18  were 
withdrawn. 

Diversions 

Colorado  proposes  to  amend  Rules 
4.05,3  and  4,05.4.  and  presented 
explanatory  information  concerning 
Rule  4  05.1. 

Siltation  Structures  and  Impoundments 

Colorado  proposes  to  amend  Rules 
1.04(64]  and  4.05,6.  and  presented 
explanatory  information  concerning 
Rules  4,05,6  and  4.05.9, 

Coal  Mine  Waste 

Colorado  proposes  to  amend  Rule 
4,09.2  and  presented  explanatory 
information  concerning  Rule  4.11.5.  Rule 
4.10.1  has  been  withdrawn. 

Alluvial  Valley  Floors 

Colorado  presented  explanatory 
information  concerning  Rule  2.06.8. 

Backfilling  and  Grading 

Colorado  proposes  to  amend  Rule 
1.04(94)(a)  and  presented  explanatory 
information  concerning  Rule  4.14,2.  Rule 
4.14.6  has  been  withdrawn. 

Archaeology  and  Cultuml  Resources 

Colorado  presented  explanatory 
information  concering  Rule  2,02,3, 

III,  Public  Comment  Procedures 

OSMRE  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSMRE 
is  seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732,15,  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Colorado  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES  "  or  at 
locations  other  than  the  Albuquerque 
Filed  Office  will  not  be  considered  in 
the  final  rulemaking  or  include  in  the 
Administrative  Record, 


List  of  Subjects  in  30  CFR  Pari  906 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  5,  19A9, 
Raymond  L  LAwrie, 

Assistant  Director.  Western  Field  Oppralitmti. 
|FR  Doc.  89-11495  Filed  5-12-89:  8:»5  am) 

BILLING  r'>f>f  «-'f>-f^  «» 


FNv'SRONMENTAl  PHOTtCliON 
,AGf:NCY 

40  CFR  Part  52 
IFRL-3570-7  and  KY-0441 

App'owa:  and  pTorTc'9,r)!;or'  (-)t 
Implementation  Plans  Kp,-:!,,t,:ky, 
Redistrit>ution  ot  AUcw.3b(p  ^c'^u' 

Dioxiae  Emissiont  ,a'  t^a  t,  pg-.^ij  st 
Stc,4T-,  Plant 

AGENCY:  Einvironmental  Protection 

Aopnrv  fEPA). 

ACTION  F'roposed  rule. 

summary:  EPA  is  today  proposing  to 
approve  a  redistribution  of  allowable 
sulfur  dioxide  emissions  at  the  Paradise 
Steam  Plant  of  the  Tennessee  Valley 
Authority  (TVA).  This  redistribution 
was  submitted  to  EPA  as  a  State 
Implementation  Plan  (SIP)  revision  by 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet  on 
June  29. 1987.  The  revision  allows  unit- 
specific  sulfur  dioxide  emission  limits  of 
12  pounds  per  million  BTU  heat  input 
(Ib/mmBTU)  on  Units  1  and  2  and  5,4 
Ib/mmBTU  on  Unit  3.  Overall,  these 
limits  are  equivalent  to  the  3.1  lb/ 
mmBTU  emission  limit  specified  for 
each  unit  in  the  current  SIP.  Dispersion 
modeling  shows  that  the  revision  will 
not  jeopardize  the  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards.  This  SIP  revision 
was  evaluated  under  the  full  criteria  of 
an  ordinary  SIP  revision,  and  not  under 
the  streamlined  criteria  allowed  when  a 
SIP  revision  qualifies  as  a  "bubble" 
under  EPA's  Emissions  Trading  Policy 
Statement. 

DATES:  Comments  must  be  received  on 
or  before  June  14, 1989, 

ADDRESSES:  Comments  may  be  mailed 
to  Richard  A.  Schutt,  U.S.  Environmental 
Protection  Agency.  Region  IV,  Air 
Programs  Branch,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
the  documents  relevant  to  this  proposed 
action  are  available  for  public 
inspection  during  normal  business  hours 
al  the  following  locations: 
U.S.  Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
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Federal  Register  /  Vol,  M    No    92  ;   Mnnilay    Mny  15.  1989  /  Pniposed  Rules 


Courtland  Str^-pl.  NF-,  Atlanta. 


to  fine-tune  the  washing  process  and 
nrnrliiro  a  rrual  thai  mnfnrmK  more 


having  a  potential  to  interact  with  the 
Paradise  Steam  Plant.  The  MFFER 


Federal  Register  /  Vol.  54,  No.  92  /  .Monday.  May  l.S,  1969  /  Proposed  Ra!. 


2im:>: 


Plant.  This  redistribution  allows  unit- 
speciHc  sulfur  dioxide  emission  limits  of 
1.2  Ib/mniBTU  on  Units  1  and  2  and  5  4 


Air  F>rograms  Branch,  Sli',  .\SK  Section 
(address  below).  Copies  of  the 


revision.  EPA  now  proposes  to  approve 
the  State's  amendments  to  OACQR 
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Federal  Re^ster  /  Vol.  M,  No    92  /  Monday    M-iy  75,  1989  /  PrnposecJ  Rufes 


Federal  Register  /  Vol.  54.  No.  92  /  Monday.  May  l.s    1969  /  Proposed  Rules 


Courtland  Str^pt.  NF...  Atlanti. 
Gt'un^ia  30365. 

K»>ntucky  Ndiurai  Rosii^rif's  aid 
F.n\iror.mrri',i!,  Pt;'<m  tarn  Cihinet. 
Di'p.ir'riv-:"  of  Kr.vironmentdi 
Prtjtci  'un   IR  R^^illy  Road.  FYankfort 
Offii.e  Park,  Frankfort.  Kentucky 

FOB  FUflTH€R  INFOHMATtOM  CONTACT. 

Ruh.ini  .A  SihL.M   rs  I- :■•;■■  ic^.enrHl 
Pfiti'ttion  Agenry  Retmr!  iV    A  r 


ProtjrHi-is  Br  in(  h  <i! 


ive  i.stL'd 


,i(kiri'ss  or  at  (404)  ,w:-2rt«>4  or  FIS  257- 
2W)4 

SUPPIEMENTARV  INFORMATION:  ThC 
Parjid'.se  S'.'-im  P!  ip'  's  a  three-unit 
coal-fired  facility  opiraied  by  the 
Tennpsspe  Valley  A:ithurity  ("P-'A)  and 
localpii  in  Muhlerberg  Cou-^ty 
Kentucky,  IJnits  1  aid  2  hive  aw  ■  '..i  trie 
generating  capacity  of  ~m  me>^.r,va't8 
|\!\V)  each  and  are  served  by  600-foot 
(lft3-mefer)  stacks,  l.'nit  3,  with  a 
generating!  rapacily  of  T15fl\f\V   is 
served  by  an  8(X)-f(J0t  1244-mel('r)  3lack. 
Since  they  were  fonsirui  ted  prior  to 
Decenbe'r  .31.  19"0.  ai!  th'ee  stai.i-?  were 
gr  indfathered  from  the  stack  height 
rexulalions. 

Muhlenbenj  County  is  currently 
classified  in  40  CVV.  Part  dl  as 
noridttrt.nn-'.nt  f)r  the  secomi.irv 
Natunal  Anbient  .\;r  Quality  Standaids 
(N.AAQS)  for  sulfur  dioxide  On  October 
31    r^80  i45  F'K  72153,.  fclP.A  apptovod 
Kentucky  s  most  recent  SIP  submittal  f.ir 
Muhlenbers?  County  under  Part  D  of  the 
Clea.'-.  Air  Act  This  SIP  revision  requires 
each  unit  ai  the  Pa'aJise  Plant  to  meet 
an  emcssion  I.mit  uf  ii  \b  'mmBTU.  A 
f>'(lerally  enforcea!;if    .i:.s  jnt  decree  in 
19"'1  establish'  d  new  limits  of  0.9  lb/ 
mmini'  fcr  Inits  1  a  id  2  and  5.7  lb/ 
mmBTl'  fur  L'nt  3  w  hich  are  equivalent 
to  the  3  1  Ib./mmB'IX'  emission  limit 
specif"d  for  each  unit  in  the  Part  D  SIP. 
In  l%l,  i^e  T\'.\  constructed  a  coal- 
was."iirk!  plant  and  installed  scrubbers 
on  Inits  1  and  2  to  meet  these  emission 
limits.  Vtonitoring  data  for  Muhlenberg 
Coun'v  showed  no  exceedances  of  the 
NAAQS  for  l'384-198a 

Based  on  its  experience  in  operating 
the  sulfur  dioxide  control  sys'em  at 
Parad.se,  the  TV.A  is  re'.iuesiing  a 
redistribution  of  the  allowable  sulfur 
dioxide  emission  rates  for  the  three 
units.  The  proposed  emission  rates  are 
12  Ib/mmBTl!  for  I'n.ts  1  and  2  and  5.4 
Ib/m.mBTU  for  Unit  3,  Although  the 
scrublwrs  on  L'nits  1  cind  2  are  capable 
of  meetinj?  a  standard  of  0.9  Ib/mmBTl'. 
they  can  only  do  so  reiiably  if  these 
units  burn  coal  with  a  sulfur  content 
equivalent  to  5  lb  SOj./mmBTU  or  less. 
The  proposed  unil-specific  emission 
limits  would  result  m  substantial  cost 
s.iviiigs  because  they  wnulii  enable  TV  A 


to  fine-tune  the  w.t,-h;i>)  p'o(  ess  and 
produce  a  coal  that  coii:.i  -is  more 
closely  to  pollution  cui.i:.:i 
requirements.  On  a  plantwide  basis,  the 
proposed  emission  Umits  are  equivalent 
to  the  3.1  Ib/uoraBTU  emission  limit 
specified  for  each  unit  in  the  current  SIP 
for  Paradise. 

An  evaluation  estimating  ambient 
sulfur  dioxide  concentrations  resulting 
from  the  proposed  emission  limits  and 
assessing  the  attainment  of  ambient 
sulfur  dioxide  air  quality  standards  for 
the  Paradise  Steam  Plant  has  been 
completed.  The  modeling  techniqties 
used  in  the  initial  demonstration 
supporting  this  SOi  redistribution  are. 
for  the  most  part,  based  on  modeling 
guidance  in  place  at  the  time  that  the 
analysis  was  performed,  i.e.  the  KF.\ 
"Guideline  on  Air  Quality  .Models 
(1978)."  Revisions  to  the  modeling  were 
required  and  the  then  current  1986 
guidelines  were  followed.  Since  that 
time,  revisions  to  modeling  guidance 
have  been  promulgated  by  EPA  (53  FR 
392.  January  6, 1986).  Because  the 
modeling  analysis  was  under  way  prior 
to  publication  of  the  revised  guidance, 
EPA  accepts  the  analysis.  The 
grandfathering  of  the  modeling  analysis 
is  also  based  on  a  July  9. 1966, 
memorandum  from  EPA  Region  IV  to 
EPA's  Office  of  Air  Quality  Planning 
and  Standards  listing  80un;es.  includinjj 
TVA  Paradise,  which  should  be 
grandfathered  under  the  then  current 
EPA  modehng  guidance.  This  evaluation 
includes  an  inventory  of  sources  within 
50  km  of  Paradise  and  estimates  of 
ambient  sulfur  dioxide  concentrations 
using  screening  techniques  and  coarse 
receptor  grids  to  identify  extreme 
concentrations.  Fine-grid  analyses  and 
estimates  of  ambient  background 
concentrations  are  also  included.  The 
modeling  analysis  was  based  on  block 
averaging.  For  further  information  on 
this  evaluation,  the  reader  may  consult  a 
Technical  Support  Document  which 
contains  a  more  detailed  discussion  of 
the  model  input,  the  annual-average 
screening  analysis,  the  short-term 
analysis,  and  the  background 
concentrations  utilized  to  estimate  the 
ambient  sulfur  dioxide  concentrations 
resulting  from  the  proposed  emission 
limits.  This  document  is  available  at  the 
EPA  address  given  above. 

The  disperson  models  employed  to 
estimate  ambient  sulfur  dioxide 
concentrations  resulting  from  the 
proposed  emission  limits  were  the  Icn^- 
term  version  of  the  Industrial  Sourr,e 
Complex  model  (ISCI.T).  and  the 
Multiple  Point  Source  Mxlel  with 
Terrain  Adjwstments  (MFiyR).  ISCI.T 
was  used  in  the  dnrujaiaver.i>ie 
screening  analysis  to  identify  sources 


having  a  potential  to  interact  with  the 
Paradise  Steam  Plant.  The  MPTER 

m.odel  was  used  in  screening  analyses 
for  the  3-hour  and  24-hour  averaging 
times.  Once  the  maximum 
concentrations  were  identified,  more 
detailed  fine  wrid  evaluations  were  also 
made  using  MFTER.  Results  were 
interpreted  in  accord  with  current  EPA 
modeling  practices. 

The  table  below  shows  the  extreme 
concentrations  resalting  from  the  refined 
multiple-source  analysis.  These 
estimates  are  made  up  of  contributions 
from  both  the  Paradise  Steam  Plant  and 
the  Gren  River  Steam  Plant.  In  the  short- 
term  analysis,  the  Green  River  Steam 
Plant  was  the  only  source  besides 
Paradise  considered.  A  25  micrograms/ 
cubic  meter  background  concentration 
was  included  in  the  extreme 
concentrations  below. 


Ccxentralion 
type 


ToUi 
suHur 
dioxide 
(modeled 
+ 
back- 
ground) 
coocerv- 
tration 
(micro- 
grams/ 
cubic 
meter) 


HK3f«st  Anr-ual 
H,.;r  ?pd  High 

24-r<i7Uf 
hi)gr>  2nd  Higfi 
3-HOtJf 


45 

238 
914 


Ambient 
standard 

pmcro- 
grams/ 

cubic 


80 

366 
1300 


Pfceot 
ot 


56 

65 
70 


The  extreme  concentrations 
demonstrate  that  the  sulfur  dioxide 
National  Ambient  .Air  Quality  Standards 
in  the  vicinity  of  the  Paradise  Steam 
Pl.m  ,ire  protected  when  the  plant  is 
operated  at  the  proposed  emission  lifiits 
of  1.2  Ib/mmBTU  on  Units  1  and  2  ird 
5  4  lh/mm.l3TU  on  Unit  3. 

After  a  public  hearing  held  on  March 
23.  1987.  the  Kentucky  Natural 
Resources  and  Environmental  ProliTtinn 
CabiiiiM  adopted  this  redistribution 
pursuant  to  the  provisions  of  Resu'otioii 
410  K.AR  61015,  section  3.  Kentucky 
Regul.ition  401  KAR  50:015.  Documents 
incorporated  bv  reference,  incorporates 
40  CI'R  Part  60.  Method  6  entitled 
"Determination  of  sulfur  dioxide 
emissions  from  stationary  sourc.cs".  This 
method  is  listed  under  401  KAR  50:015 
section  l(c)(l](l),  and  is  the  method 
required  for  sulfur  dioxide  compliance 
determinations  for  Paradise  Units  1-3. 

Proposed  .Action 

EPA  is  today  proposing  to  approve  a 
redistribution  of  allowable  sulfur 
dioxide  emissions  at  Tennessee  Valley 
Authoriiv's  (TV As)  Paradise  Steam 


Plant.  This  redistribution  allows  unit- 
specific  sulfur  dioxide  emission  limits  of 
1.2  Ib/mmnTU  on  Units  1  and  2  and  5,4 
Ib/mniBTlI  on  Units  3,  These  limits  are 
equivalent  to  the  3.1  Ib/mmBTU 
emission  limit  specified  for  each  unit  in 
the  current  SIP  for  Paradise  Modeling 
has  demonstrated  that  the  ambient  air 
quality  st.jndards  are  protected  when 
the  plant  is  operated  at  the  proposed 
emission  limits.  The  Stale  authority  for 
this  revision  is  provided  in  Regulation 
401  KAR  61:015,  sections. 

Under  5  U  S.C,  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709  ) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Sulfur 
oxides. 

Authority:  42  U.S  C  -4iJ]  -7fi42 

Date:  March  28,  KWf). 
I.ee  .\  DeHihti*  III 
'\c!ing  RcgioncI  Ad,'nir:istrvUir. 
[FR  Doc.  69-11564  Filed  ."i-IZ-^Bft  8:43  amj 
BILUNQ  CODE  6SS0-«(Mi 


40  CFR  Part  52 
IFRL-3570-S1 

Approval  arwj  Promutgation  of  Air 
Quality  Unpleme/itation  Plans; 
Oklahoma;  Gas  Sweetening  and  Sulfur 
Recovery  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  n:;<\ 
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summary:  This  notice  proposes 

approval  of  revisions  to  Oklahoma  An 
Quality  Control  Regulation  (O.AQCRj 
3.4(c)(1)(C),  -Gas  Sweetening  and  Sulfur 
Recovery  Plants"  which  was  submilted 
Isy  the  Governor  on  March  31.  1986.  EP.A 
has  reviewed  die  revision  and  found  it 
to  be  less  stringent  in  some  cases  than 
the  corresponding  New  Source 
I'crformance  Standard  (NSPS),  Subpart 
LLL.  but  is  nevertheless  proposing 
approval  because  the  Slate  mu.st  apply 
the  NSf^  in  those  cases. 
DATES;  Comments  must  be  received  at 
the  Ri  gion  6  office  by  June  14.  1989. 
Public  comment  on  this  submittal  is 
requested  and  will  be  considered  before 
taking  final  action, 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H,  Diggs  of  the  F.PA  Region  6, 


Air  Programs  Branch,  SIJ',  \SR  Section 
(address  below).  Copies  of  the 
administrative  record,  including  a 
technical  evaluation  report,  underlying 
this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
L'.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AN).  1445  Ross  Avenue.  Dallas.  Texas 
75202. 
Oklahoma  State  Department  of  Health. 
Air  Quality  Service,  1000  Northeast 
10th  Street.  P.O.  Box  53551.  Oklahoma 
City,  Oklahoma  73152. 
FOR  FURTHER  INFORMATION  CONTACT 
Cn'Ofi  Cuth.ne,  .Air  Pr; -grams  Branch, 
F;PA  R(  >^ion  6.  telpphone  (214)  655-7214 
or  (FTS)  255-~214 
SUPPLEMENTARY  INFORMATION:  Under  its 

Federally  approved  State 
Implementation  Plan  (SIP).  Oklahoma 
regulates  the  emission  of  sulfur  dioxide 
(SOj)  from  new  and  modified  sulfur 
recovery  plants  under  OAQCR 
3.4(c)(1)(C),  whicii  set  emission  limits, 
monitoring/ recordkeeping  requirements. 
and  performance  testing  requirements 
for  such  facilities.  EPA  initially 
approved  these  regulatory  provisions. 
which  were  then  part  of  OAQCR  16.  at 
41  FR  32890  (August  6. 1976).  and 
subsequently  approved  a  clarifying 
revision  at  49  FR  17756  (April  25. 1984). 

After  EPA's  approvals,  Oklahoma 
attempted  to  apply  the  emission 
standards  of  OAQCR  3.4{cl(l)(C)  in 
is-suing  a  permit  to  l^ede  Oil  K  Gas 
(Company  for  constrartion  of  the  State's 
first  deep  sour  gas  well.  The  proposed 
^i(  !ot\  was  significantly  different  than 
the  tvpes  of  facilities  the  State  had 
considered  in  adopting  its  emission 
standard,  whose  application  would  have 
rc(:    n  d  l.(  .-,ii.  t,    nstalla  tail  gas 
ck-.in  ip  oM't  ;t  .in  estimated  cost  of  $3 
million.  As  a  practical  matter,  this 
incremental  cost  was  so  high  that  it 
effectively  prohibited  deep  sour  gas 
wells  in  Oklahoma, 

In  Dei  ember  of  1984,  Oklahoma 
f.'ubliciy  proposed  amendments  to 
OAQCR  3,4(ci.  partly  in  response  to  the 
unforeseen  problem  involving  deep  soar 
gas  wells  and.  to  a  lesser  degree,  to 
make    housekeeping'  changes  to  its 
procedural  require menis.  At  about  the 
same  time.  EJ'.A  proposed  "Standards  of 
Performance  for  Onshore  Natural  Gas 
Processing:  SOi  Emission."  NSPS 
Subpart  LLI,  at  V.i  FR  2656  (January  2a 
1984).  On  May  8, 1985.  the  Stale  adopted 
the  proposed  amendments,  after  which 
EPA  promulgated  Subpart  LLL  at  50  FR 
40138  (October  i.Vina].  On  March  31, 
1986,  the  Governor  of  Oklahoma 
submitted  the  State's  amendments  to 
EPA  for  review  and  approval  as  a  SIP 


revision.  EPA  now  proposes  to  approve 
the  State's  amendments  to  OACQR 
3.4(c)(1)(C). 

Emission  Standards 

As  amended,  Oklahoma's  emission 
limit  for  natural  gas  processing 
operations  is  somewhat  different  from 
the  corresponding  Federal  NSPS  in 
Subpart  LLL.  Both  Slate  and  Federal 
standards  are  expressed  in  the  form  of 
exponential  equations  relating  the 
required  percentage  control  of  Sd 
emissions  to  the  quantity  in  long  tons 
per  day  (LT/D)  of  sulfur" in  the 
concentrated  acid  gas  stream  from  the 
sweetening  (amine)  unit.  The  Federal 
standard,  however,  also  uses  the 
concentration  of  lixS  in  the  acid  gas  as 
an  additional  parameter  and  specifies 
two  separate  levels  of  control:  one  for 
the  initial  performance  with  fresh 
catalyst  and  one  for  continuous 
performance  with  used  catalyst. 
Because  of  these  differences,  which  are 
further  explained  in  EPA's  technical 
Evaluation  Report  the  State's  regulation 
is  more  stringent  than  EPA's  NSPS  over 
pari  of  its  range,  but  the  NSPS  is  more 
stringent  than  OAQCR  3.4(c)(l)(C)(i)(a) 
for  the  remainder. 

This  disparity  between  Oklahoma's 
revised  regulation  and  NSPS  will. 
however,  have  not  practical  effect  on  air 
quality.  Both  Oklahoma  standards  and 
EPA's  .NSPS  are  applied  via 
prcconstrucdon  permits  the  State  issues 
to  new  or  modified  sources  under 
OAQCR  1.4.2(a)(1).  which  EPA 
approved  at  48  FR  22297  (May  18. 19B3). 
In  pertinent  part,  that  regulation 
requires  that,  in  cases  of  conflict 
between  a  Slate  standard  and 
applicable  Federal  NSPS.  the  more 
stringent  of  the  two  standards  shall 
apply- 
Likewise,  the  revision's  relaxation  of 
OAQCR  3.4(c)(l)(C){i)(a)  will  not 
interfere  with  maintenance  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  SO,  in  Oklahoma  or 
contiguous  states.  The  entire  state  of 
Oklahoma  is  attainment  for  SO,.  Prior  to 
the  revision,  the  standard  was  applied 
to  no  sources  in  Oklahoma  and  the 
revision  does  not  therefore,  change  the 
emission  limits  applicable  to  any 
existing  source.  Hence,  there  is  no 
change  in  circumstances  which  might 
jeopardize  the  effectiveness  of 
Oklahoma's  Prevention  of  Significant 
Deterioration  (PSD)  program,  which  EPA 
approved  at  48  FR  38635  (August  25. 
1983). 

The  State's  regulation  limiting 
emissions  from  other  types  of  sulfur 
recovery  operations  remains  unchanged 
except  for  numbering.  Former  OAQCR 
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III.  Summary  of  EPA's  Review  of 
Copper  Phthalocyanine  Pigments 


drawn  about  the  mutagenic  potential  of 

these  substances. 


for  the  first  10  years.  A  70-year  long- 
term  average  sroundwater  concentration 
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2UBb: 


3.4(c)(l)(C)(i)(b)isnowOAQCR 

3.4(c)(l)(C)(ii). 

Monitoring  and  Recordkeeping 

As  previously  approved,  OAQCR 
3.4|c)(l)(C)(ii)  listed  monitoring  and 
recordkeeping  requirements  for  sulfur 
recovery  facilities.  Oklahoma  has  since 
replicated  those  requirements  in  an 
appendix  to  OAQCR.  5.1,  whirh 
regulation  EPA  approved  at  37  FR  1()fi87 
(May  31.  1972),  and  has  accordingly 
replaced  the  redundant  requirements  in 
OAQCR  3,4(c)(l)(C)(ii),  which  it  has 
renumbered  3.4(c)(l)(C)(iii),  with  a 
reference  to  requirements  adopted  under 
OAQCR  5.1 

From  the  State's  perspective,  this  is 
only  a    housekeeping"  amendment,  but 
from  FJ^A's,  it  totally  deletes  applicable 
monitoring  standards  from  the  SIP 
inasmuch  as  the  appendix  is  not 
federally  approved.  EPA  nevertheless 
proposes  to  approve  the  deletion 
because  all  sources  to  which  O.AQCR 
3  4(c!(ll(Cl  will  apply  must  comply  with 
the  monitoring  requirements  of  th»!  NSl'S 
in  accordance  with  OAQCR  1  4.2(,il|ll 
Those  NSPS  monitoring  requirrnuirts 
Are  more  stringent  than  the  State  s 
former  SIP  standard  now  embodied  in 
the  unapproved  appendix  to  Rt>gui,ition 
51. 

Performance  Testing 

As  previously  uppruved.  OAQCH 
3  4((;)il)(C)(iiiJ  required  that  (1) 
performance  testing  be  conducted  under 
State  approved  procedures.  (2)  in 
determining  such  procedures,  the  State 
would  consider  Fedeial  lest  procedures 
for  "similar  processes."  and  (3)  all 
performance  tests  be  "conducted, 
supervised,  or  approved  by"  a  qualified 
ptTson.  In  the  revised  version,  which  is 
numbered  3  4(c|(l  |(C)(iv!.  the  second 
and  third  requirements  are  deleted.  The 
State  considered  both  requirements 
mere  surplusage,  the  second  because  it 
was  too  ambiguous  to  be  enforced  and 
the  third  because  it  is  duplicated  m 
OAQCR  4  1,  which  EPA  approved  at  37 
FR  10887  (May  31,  1972),  Although  it 
agrees  with  the  State's  reasons  for 
deleting  these  requirements.  r.P,-\  points 
out  that  performance  testing 
requirements  of  the  NSPS,  like  its 
recordkeeping  requirements,  must  be 
applied  in  permi's  Oklahoma  issues  in 
accordance  with  OAQCR  14.:(a)ll). 

Proposed  Action 

By  this  notice  EPA  is  proposing  full 
approval  of  the  State's  revision. 

Regulatory  Process 

Under  5  U  S  C.  605(bl.  the 
Administrator  has  certified  that  this  SIP 
revision  will  not  have  a  significant 


p(  onomic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709|. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Reporting 
and  Recordkeeping  requirements.  Sulfur 
dioxide. 

Authority:  42  U.S.C.  7401-7642. 

Date:  lanuary  21, 1988 
Robert  E.  Layfon  fr.. 
Regional  Administrator. 
(FR  Doc.  89-11585  Filed  &-12-89;  8:45  am| 
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40  CFR  Part  372 

lOPTS-400030;  FRL-3571-11 

Copper  Ptithalocyanine  Pigments; 
Toxic  Chemical  Release  Reporting; 
Community  Right-to-Know;  Proposed 

Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  grant  a 
petition  to  exempt  Pigment  Blue  I'l. 
Pigment  Green  7.  and  Pigment  Green  36 
from  reporting  requirements  under  the 
category  "copper  compounds  "  of  the  list 
of  toxic  chemical  under  section  313  of 
Title  III  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA).  The  proposal  is  based  on  EPA's 
conclusion  that  there  is  no  evidence  that 
the  three  chemicals  cause  or  can 
reasonably  be  anticipated  to  cause 
adverse  human  health  or  evironmental 
effects  as  specified  under  section  313(d). 
EPA  is  also  seeking  public  comment  on 
how  to  approach  a  number  of  issues 
pertaining  to  the  chemical  categories 
listed  under  section  313. 
DATES:  Comments  must  be  received  on 
or  before  luly  14.  1989. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  OTS 
Docket  Clerk,  TSCA  P^jblic  Docket 
Office,  Environmental  Protection 
Agencv.  Mail  Stop  TS-793.  Rm.  NE- 
G004,  401  M  St..  SVV..  Washington.  DC 
204^),  .AMention  Docket  Control 
.Numbf^r  OPTS-40()030. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  Israel,  .Acting  Petition 
Coordinator.  Emergency  Planning  and 
Com.munity  Righi-to-Know  Information 
Hotline,  Environmental  Protection 
Aaency,  .Vldil  Stop  OS- 120,  401  M  St.. 
SW..  Washington,  DC  20460.  Toll  free: 


800-535-0202,  In  Washington,  DC  and 
Alaska:  202-^79-2449. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

A.  Statutory  Authority 


The  response  to  this  petition  is  issued 
under  section  313(e)(1)  of  Title  III  of 
SARA.  Title  III  of  SARA  is  also  referred 
to  as  the  Emergency  Planning  and 
Community  Righl-to-Know  Act  (EFCRA) 
of  1986. 

B.  Background 

Section  313  of  SARA  Title  111  requiies 
curtain  facilities  using  toxic  chemicals  to 
report  annually  their  environmental 
releases  of  such  chemicals.  Section  313 
establishes  an  initial  list  of  toxic 
chemicals  that  is  composed  of  more  than 
300  chemicals  and  20  chemical 
categories.  .Any  jierson  may  peliliun 
EPA  to  add  chemicals  to  or  delete 
cheminals  from  the  list. 

EPA  issued  a  statement  of  petition 
polu.y  and  guidance  in  the  Federal 
Register  of  February  4.  1987  (52  I  R  :;47M). 
to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  EPA  must  respond 
to  petitions  within  IBO  days  either  by 
initiating  a  rulemairg  or  by  publishing 
an  explanation  of  why  the  petition  has 
been  denied. 

in  addition  to  responding  to  petitions, 
KPA  hds  authority  under  section  313(d) 
to  modify  the  list  of  chemicals  to  further 
the  objectives  of  section  313.  EPA  has 
therefore  begnn  to  ev-Tluate  candidn'f'S 
for  addition  to  the  list  based  on  data 
available  to  EPA  from  its  various 
cheinica!  review  and  assessment 
activities.  EPA  anticipates  that  this 
review  will  result  in  the  initiation  of  a 
rnlemaking  proceeding  during  calendar 
year  1989. 

II.  Description  of  Petition 

On  June  1.  1988.  EPA  received  a 

petition  from  The  Dry  Color 
Manufacturers'  Association  (DCMA)  to 
exempt  th.r.je  phthalocyani.ie  pigPients 
fiom  tne  reporting  requirements  under 
the  list  of  toxic  chemicals  category 
"copper  compounds."  Pigment  Blue  15 
(PB-15).  Pigment  Green  7  (PG-7),  and 
Pigment  Green  36  (PG-361  are 
phthalocyanine  pigments  covalently 
bound  to  copper.  Since  the  pigments  are 
copper-containing  compounds,  they  are 
reportable  under  section  313.  The 
statutory  deadline  for  EPA's  response  is 
March  26. 1989,  which  includes  a  4- 
month  suspension  at  the  request  of 
DCMA. 


III.  Sumnoary  of  EPA's  Review  of 
Copper  Phlhalocyanine  Pigments 

1.  Tonicity  EvaiuaUoi^ 

EPA's  health  and  environmental 
review  of  the  three  copper  pigments 
included  the  assessment  of  absorption/ 
metabolism,  acute  toxicity,  chronic 
toxicity,  neurotoxicity.  carcint>j?enjcity. 
mutagenicity,  developmental/ 
reproductive  system  toxicity,  and 
ecotoxicity.  All  readily  availatjle  data 
including  those  provided  in  the  pt'tilion. 
studies  retrieved  from  literatuit? 
searches,  and  documents  prepared  by 
EPA  were  considered  in  the  health  and 
environmental  assessment. 

1.  Acute  toxicity.  Based  on  lest  data, 
all  three  pigments  were  determined  to 
be  at  most,  slightly  acutely  toxic  by  the 
oral  route. 

2.  Chronic  toxicity.  Data  from  13-week 
oral  studies  of  PB-15  and  PG-7  in  rates 
and  mice  suggest  a  very  low  potential 
for  chronic  toxicity  for  the  three 
pigments.  No  adverse  treatment-related 
effects  were  observed  except  for 
decreased  body  weight  gain  in  rats 
exposed  to  PG-7. 

The  National  Toxicology  Program 
(iVTP)  aUo  conducted  13-week  oral 
studies  of  PB-15  and  PC-7  in  rats  and 
mice  at  dose  levels  similar  to  those 
mentioned  above  The  results  showed 
no  signs  of  compound-related  toxicity; 
however,  there  were  statistically 
significant  elevations  of  copper  in  the 
liver  and  kidneys  of  mice  exposed  to 
PB-15  and  in  the  liver  and  kidneys  of 
mice  exposed  to  PG-7. 

The  systemic  chronic  health  concerns 
for  the  phthalocyanine  pigments  appear 
to  be  dependent  on  the  amount  of 
residual  free  copper  impurities  present 
in  the  pigments.  A  20-day  rat  study  in 
which  25.4  mg/kg/day  of  copper  was 
administered  by  gavage  showed  liver 
and  kidney  toxicity. 

3  Carcinogenicity.  There  is 
insufficient  evidence  to  determine  the 
human  carcinogenic  potential  of  the 
phthalocyanine  pigments. 

4.  Developmental/reprcductne 
system  toxicity.  There  is  insufficient 
information  with  which  to  evaluate 
adequately  the  effects  of  the 
phthalocyanine  pigments  on 
reproduction  or  development. 

5.  Neurotoxicity.  There  is  insufficient 
information  to  evaluate  the  potential 
neurotoxicity  of  the  phthalocyanine 
pigments. 

6.  Mutagenicity.  The  date  available  do 
not  adequately  characterize  the  intrin.sic 
mutagenic  potential  of  the 
phthalocyanine  pigments,  nor  do  they 
address  the  issue  of  chemical  interaction 
of  these  pigments  in  the  mammalian 
gonad.  Therefore,  nn  conclusions  can  be 


drawn  about  the  mutagenic  potential  of 
these  substanc*;s. 

7.  Environmental  effects.  The  three 
phthalocyanine  pigments  are  not 
expected  to  be  toxic  !o  aquatic 
nrcar;:,sms  at  saturation  even  under 
long-term  exposures  and  are  not 
expected  to  bioconcentrate  because  of 
their  extremely  high  log  P  values  (>10). 
low  water  solubilities,  high  molecular 
weights,  large  cross  sectional  diameters. 
a.nd  high  moicculur  volumes. 
Mammalian  and  avian  acute  and 
chronic  toxicities  are  expected  to  be 
low. 

B.  f 'sp.  Release,  and  Exposure 

1.  Production  and  use.  EPA  estimates 
that  there  are  6  major  producers.  16 
proces.st.irs  of  the  cnide  pigment  to 
pigment  grade,  and  21  imporlei-s  of  PB~ 
15  at  a  total  of  45  sites,  Tliere  m.ay  be  1 
producer,  approximately  14  pnx-.essors. 
and  12  importers  of  PG-7  a!  a  total  rf  2B 
sites.  There  are  approximately  5 
processors  and  4  importers  of  K'r-^(>  d\  a 
total  of  9  sites. 

2.  Exposure'  aud  n:!fasc.  There  werr- 
no  concerns  resulting  from  the  health 
and  envirunmrnta!  review  of  the  three 
copper  pigments,  and  therefore  specific 
release  and  exposure  estimates  were  not 
made.  However,  manufacture  of  these 
pigments  does  result  in  the  generation  uf 
other  copper-containing  wastes.  It  is 
anticipated  the  deletion  of  these  three 
copper  pigments  from  ftie  copper 
compounds  categorj'  will  not  necessarily 
relieve  manufacturers  from  reporting 
requirements  Each  facility  is  required  lo 
consider  all  copper-containing 
compounds  in  their  threshold 
determination  for  reporting  under 
section  313.  For  example.,  farilities  thr-t 
manufacture  V&-\5.  PG-7,  and  PG-3f> 
are  processors  of  copper-rjintaining 
chemicals  used  as  precursors  in  the 
manufacture  of  the  phthalocyanine 
pigments.  Therefore.  EPA  has  estimated 
exposures  for  copper-containing  w.istes 
resulting  from  the  manufacture  of 
phthalocyanine  pigments,  A  worst c.'i'^e 
exposure  srenario  was  based  on  a 
com.pany  that  manufactures,  conditions, 
and  processes  at  one  site. 

Human  exposure  via  drinking  water  to 
copper  released  from  manufacturing 
sites  was  estimated  u,sing  .=;ite  specific 
surface  water  flow  rates  for  a  known 
manufacturing  site.  Exposure  of  an 
individual  drawing  water  10  km 
downstream  was  estimated  to  be  7.3  ug/ 

yr- 

Human  exposure  to  copper  via 

groundwater  contamination  by  leaching 
of  landfilled  pigment  manufacturing 
wastes  is  estim.ated  to  be  as  high  as  200 
mglyr.  which  results  from  copper 
concentration  of  3  mg/l  in  groundwater 


for  the  first  10  years.  A  70-year  long- 
term  average  groundwater  concentratioa 
of  approximately  0.4  mg/L  of  copper  can 
be  estimated  for  use  in  lifetime  exposure 
estimates. 

A  conservative  estimate  of  the 
ambient  air  concentration  waa 
estimated  to  be  less  than  1  ug/m*.  100 
meters  from  the  point  source. 

Conditioners  and  users  wiU  be 
releasing  copper-containing  wastes: 
however  similar  modeling  studies,  as 
those  mentioned  above,  show  that 
human  exposure  will  be  significantly 
lower  than  tSuse  exposures  estimated 
for  the  manufacturing  releases. 

C.  Summary  of  the  Technical  Reyiew 

EPA's  health  and  eirvironmental 
review  showed  that  the  three 
phthalocyanine  pigments  are  not 
expected  to  cause  acute,  chronic  or 
environmental  toxicity.  The  residual 
copper  level,  present  as  an  impurity  in 
the  pigments,  is  not  toxicoiogically 
significant 

rV,  Explarvalion  for  Proposi*)   \c;i(i.',  lo 

Delete 

i'.V.\  is  grantiriE  the  fx-M  on  submitted 
l.'V  the  IX.IMA  by  f«^i;»'«  inp  to  delete 
f*igmc'nt  Blue  IS  I'lLTnert  (  ,'T'en  7.  and 
f*igment  GrtH*n  3<i  from  ih»  copper 
compounds  cfite«(iry  oi  'he  section  313 
list  of  t(!xi€  rhemirals  The  decision  to 
grant  the  pi'tition  if  tvispcl  '»n  EPA"« 
toxicity  evhiiifttiori  o'  ihcsr  ihree  copper 
compounds  Fl  A  h  Ifn  <  <^  *  w<t  there  is 
no  evide;nce  *%hich  f;i,.;s.'i'-, 's  that  these 
three  phthalocyanine  pigments  are 
known  to  cause  or  can  reasonably  be 
anticipated  to  cause  health  or 
environmental  effects  as  set  forA  in 
section  313|dK2j. 

However,  this  petition  has  raised  a 
number  of  important  questions  about 
how  EPA  should  deal  with  iodividual 
meml)er8  of  listed  chemical  categories. 
With  such  a  large  number  of  chemicals 
included  within  each  category,  it  is 
conceivable  that  individual  chemical 
exclusions  from  the  listed  categories 
could  become  larger  than  the  toxic 
chemical  list  itself.  EPA  is  seeking 
public  comment  on  future  petitions  of 
this  type  as  well  as  developing  an 
approach  to  better  define  the  categories. 
EPA  may  choose  to  develop  an  overall 
category  policy  before  any  final  action 
is  taken  to  delete  these  three  copper 
compounds  from  the  section  313  list  of 
toxic  chemicals. 

EPA  will  continue  to  consider 
petitions  lo  delete  individual  chemicals 
within  one  of  the  listed  section  313 
chemical  categories.  Among  such 
petitions,  EPA  will  give  a  higher  priority 
to  those  involving  individual  chemicals 
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for  which  the  toxici'y  assessment  under 
section  313  (d)(2)  is  unambiguous  (su(  h 
as  is  the  case  for  thp  three  copper 
pigments  which  are  the  subj'^ct  of  this 
petition).  However,  until  EPA  has 
developed  a  strategy  to  deal  with  the 
category  issues  discussed  below.  EPA 
may  consider  deferring  responses  to 
other  petitions  to  delete  indivuJu.il 
chemicals  in  a  listed  category  for  uhich 
the  toxici'y  assessment  is  not  (>,ir  cut. 

V.  Request  for  Public  Comment 

Although  EPA  has  determined  that 
Pigment  Blue  15,  Pigment  Green  7,  and 
Pigment  Green  36  do  not  meet  the 
criteria  for  listing  under  section 
313(d)(2).  the  petition  to  delete  these 
chemicals  raises  a  number  of  difficult 
questions  as  to  how  EP.A  should  deal 
with  the  listing  or  deleting  of  "nontoxic" 
members  of  a  chemical  category  from 
the  section  313  list,  The  section  313  list 
of  toxic  chemicals  includes  20  diffcrtTt 
listings  of  chemical  ca'egones  unrier  -U) 
CFR  372.65(f),  Each  one  of  these 
categories  may  contain  hundreds  to 
thousands  of  individual  chemicals.  For 
example.  EPA  has  determined  that  the 
copper  compounds  category',  which 
includes  the  above  phthalocyanine 
pigments,  consists  of  approximately 
3.700  different  individual  chemicals. 

EP.'X  recognizes,  as  this  notice 
indicates,  that  perhaps  not  ail  mdividual 
chemicals  within  each  of  the  20  listed 
categories  meet  the  toxicity  critrna  of 
suction  313(d)(2)  and  that  this  proposal 
to  delete  the  three  phthalocyar.ine 
pigments  could  result  in  numero!;s  other 
petitions  to  delete  chemicals  from  within 
any  one  of  the  20  listed  categories. 

EPA  is  concerned  with  reg.ird  to  the 
resources  needed  to  conduct  the 
toxicity,  exposure,  and  site-specific  risk 
analyses  for  each  one  of  the 
innumerable  chemicals  for  which  a 
petition  to  delete  may  be  submitted,  and 
EPA  believes  that  such  resource 
commitments  may  severely  affect  EPA's 
ability  to  implement  other  important 
components  of  the  section  313 
communiiv-nght-to-know  proijrjm.  For 
example,  resources  that  are  utilized  to 
evaluate  the  thousands  of  individual 
members  of  the  20  listed  categories  may 
detract  from  EPA's  implementation  of 
other  statutory  obligations  under  section 
313.  This  IS  particularly  troublesome 
given  th.it  the  analyses  that  would  need 
to  be  done  as  to  whether  other  chemical 
category  members  meet  any  of  the 
section  313(d)(2)  criteria  may  be  more 
difficult  and  less  clear-cut  than  the 
analvsis  that  has  been  conducted  for  the 
three  copper  pigments  at  issue  here. 

Thus,  ¥.V.\  IS  considering  the 
development  of  a  strategy  to  evaluate 
chemical  categories  that  are  listed  under 


section  313(c),  with  the  followini;  goals 
in  mind:  (1)  To  insure  that  the  section 
313  list  of  "toxic  chemicals"  is 
composed  of  chemicals  that  meet  the 
toxicity  criteria  of  section  313(d)(2):  and 
(2)  to  allocate  resources  within  the 
section  313  program  such  that  all  of 
EPA's  statutory  obligations,  such  as  the 
development  of  a  publicly-accessible 
computer  data  base,  are  met, 

EPA  requests  comment  on  approaches 
for  addressing  the  issues  raised  by  this 
petition  with  regard  to  chemical 
categories  under  section  313.  EPA  is 
presenting  the  following  four  options  as 
possibilities:  EPA  is  considering  whether 
to  keep  the  listed  categories  intact  and 
make  no  individual  assess.Tients  on 
whether  certain  members  within  any 
one  of  the  listed  categories  should  be 
deleted  from  the  section  313  list.  Under 
this  approach,  EPA  would  not  conduct 
independent  analyses  of  each  listed 
category  to  distinguish  between  "toxic" 
and  'nontoxic"  members  within  the 
category,  EPA  would  respond  to 
petitions  to  delete  named  chemicals 
from  a  category,  but  would  give  such 
pi'titions  a  secondary  priority  to  those 
which  pertain  to  individudlly-listed 
chemicals, 

A  second  approach  would  be  for  EP.\ 
to  subcategorize  the  listed  categories  by 
assessing  the  chemical  structure  of  the 
chemicals  within  each  category.  Such  an 
pffort  would  not  involve  an  independent 
assessment  of  each  chemical  within  a 
category  but  would  consist  of  a  broad 
attempt  to  segregate  the  toxic  chemicals 
from  the  "nontoxic"  chemicals  in  the 
listed  categories  For  example,  under 
this  approach  EPA  may  evaluate  the 
bioavailability  of  the  toxic  metals 
among  chemicals  within  a  category  by 
examining  their  chemical  bonding,  i,e., 
ionic  vs  covalent.  EP.A  would  propose 
to  delete  those  chemicals  from  the 
category  listing  which  do  not  meet  a 
"bioavailability  '  standard.  This 
approach  would  assist  in  the  goal  of 
insuring  that  the  section  313  list  is 
composed  of  "toxic"  chemicals  but  may 
involve  the  expenditure  of  considerably 
more  resources  than  the  first  Hpproach 
outlined  above. 

As  a  third  alternative,  EPA  could 
attempt  to  independently  evaluate  the 
many  thousands  of  chemicals  within  the 
listed  categories  to  determine  if  the 
individual  chemicals  meet  the  toxicity 
criteria  of  section  313(d)(2).  EPA. 
however,  is  not  actively  considering  this 
option  because  of  the  innumerable 
chemicals  for  which  individual 
assessments  would  have  to  be  made. 

In  addition,  the  section  313  reporting 
rule  allows  facilities  to  aggregate  and 
report  on  the  total  weight  of  the  parent 
metal  released,  rather  than  submitting 


separate  reports  for  all  the  individual 
metal  compounds  (40  CFR  372.25(h)). 
Thus,  facilities"  reporting  burdens  may 
be  significantly  reduced.  However,  if 
EPA  conducted  an  extensive  analysis  of 
each  chemical  within  all  the  listed 
categories  and  deleted  those  chemicals 
which  failed  to  meet  the  section  313(d) 
criteria,  EPA  may  decide  to  modify  the 
reporting  requirement  such  that  separate 
reports  would  have  to  be  filed  for  each 
of  the  remaining  chemicals  in  the 
category  listings.  An  EPA  decision  to 
require  such  individual  reporting  for 
chemicals  within  a  category  is 
supported  by  the  legislative  history  of 
section  313  (Joint  Explanatory  Statement 
of  The  Committee  of  Conference  at  29i)). 
This  approach,  which  would  effectively 
transform  category  listings  into  separate 
listings  for  each  chemical  within  a 
category  that  meets  the  toxicity  criteria, 
would  increase  the  reporting  burden  for 
facilities  and  increase  EPA's  costs  of 
maintaining  the  section  313  data  base. 

Finally,  in  order  to  ensure  that  the 
public  is  aware  of  the  total  burden  on 
the  environment  of  all  chemicals  defined 
by  each  category,  EPA  may  consider  the 
set  of  chemicals  defined  by  each  section 
313  category  as  inseparable  units  for  the 
purposes  of  making  modifications  to  the 
list  of  toxic  chemicals.  Petitions  for 
deletions  to  the  list  would  only  be 
considered  for  an  entire  category  or  a 
specifically  listed  section  313  chemical. 

EPA  requests  comments  on  these 
approaches  and  other  methods  for 
addressing  the  listing  of  category's 
under  section  313.  All  comments  must 
be  submitted  on  or  before  July  14,  19fl"l. 

V'l.  Public  Record 

The  record  supporting  this  decision  is 
contained  in  docket  number  OPTS- 
41X)030.  All  documents,  including  the 
index  of  the  docket,  are  available  to  the 
public  in  the  TSCA  Public  Docket  Office 
from  8  am,  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
TSCA  Public  Docket  Office  is  located  at 
EPA  Headquarters.  Room  NE-G004.  401 
M  St..  SVV..  Washington,  DC  20460. 

List  of  Subjects  in  40  CFR  Fart  372 

Community  right-to-know. 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  Toxic 
chemicals. 

D.itcd:  April  28,  1Q89. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator.  Office  of 
Ppstiridcs  and  Toxic  Substancrs. 

Therefore,  it  is  proposed  that  40  CF"R 
i'art  3"2  be  amended  as  follows: 


PART  372— {AMENDED! 

1.  The  authority  citation  for  Part  372 
would  continue  to  read  as  follows: 

Authority:  42  U  S.C.  11013  and  1102B. 

?t372.65    (Amended) 

2.  In  §  372.65(c)  by  adding  the 
following  language  to  the  copper 
compounds  listins  "(except  for  C.I. 
Pigment  Blue  IS  (PB-l.'il.  CI.  Pigment 
Green  7  (PG-7),  and  C.l.  Pigment  Green 
3b  (PCr-36)  and  except  for  the  entire 
CAS  NO.  entry  for  147-1+-8,  1328-53-«, 
and  143U2-13-7)." 

(FR  Oih;  8»-n5«6  Filed  5-12-89:^8-45  am) 
BILUNO  COOC  6S60-60-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  25.  80,  and  87 

I  GEN  Docket  No.  89-103;  FCC  89-125] 

Mobile  Radio  Services 

AGENCV:  Federal  Communications 

C'crnmission. 

ACTION:  Proposed  rules, 

summary:  This  Notice  of  Proposed  Rule 
Making  is  the  first  in  a  series  of  rule 
making  proceedings  i.mplementing  the 
Fin.^l  Acts  of  the  1987  VV(irld 
.Administrative  Radio  Cur.ference  for 
Mobile  Services  (19B7  Mobile  WAKC) 
into  the  Com.mission's  Rules,  This 
proceeding  addresses  those  revisions  of 
the  International  Radio  Regulations  that 
liecome  effective  on  Octcber  3, 1989.  It 
p.-oposcs  to  amend  the  Table  of 
frequency  Allocations  (§  2.106),  the 
Radiodetermination  Saiellite  Service 
(Ri)SS),  and  certain  maritime  mobile 
and  aeronautical  :  lobile  service  rules. 
The  intemationai  aspects  of  the  Mobile 
Satellite  Service  (MSS)  is  d'scussed  here 
but  the  do.mestic  .MSS  issue  is  deferred 
to  Gen  Docket  No.  84-1234  which  is 
currently  pending  further 
reconsideration  before  the  Commission. 
dates:  Comments  must  be  received  on 
or  before  June  5. 1989,  and  reply 
comments  on  or  before  June  20, 1989. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  tNFORMATtON  CONTACT: 
Kathryn  S.  Hosford.  Special  Services 
Division,  Private  Radio  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554:  or  telephone 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  GKN  Docket  No, 
89-103,  adopted  April  26.  1989,  and 


released  May  5, 1989.  The  complete  text 
of  the  Notice  of  Proposed  Rule  Making, 
including  Appendices,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
W  ashington,  DC,  The  full  text  also  may 
be  purchased  from  the  Commission's 
copy  contractor:  International 
Transcription  Service.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037; 
telephone  202-857-3800. 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations.  Radio, 
Treaties. 

47  CFR  Pari  25 

Radio,  Satellite  radio 
communications,  Satelhtes. 

47  CFR  Part  80 

Coast  stations.  Communications 
equipment.  Marine  safety.  Radio.  Ship 
stations.  Telegraph.  Telephone. 

47  CFR  Part  87 

Aeronautical  stations.  Air 
transportation.  Communications 
equipment.  General  aviation.  Radio. 

Summary  of  Notice  of  Proposed  Rule 
Making 

/.  Introduction 

1.  The  purpose  of  this  proceeding  is  to 
implement  the  Final  Acts  of  the  1987 
World  Administrative  Radio  Conference 
for  Mobile  Services  (1987  Mobile 
WAKC)  into  the  Commission's  Rules. 
The  1987  Mobile  W.ARC  was  broad  in 
scope,  covering  two-thirds  of  the 
International  Radio  Regulations 
reserved  exclusively  to  the  mobile 
services.  It  revised  many  portions  of  the 
intemationai  frequency  allocations  as 
well  as  the  technical  regulations 
regarding  the  mobile  services,  mobile 
satellite  services  (MSS), 
radionavigation,  and  radiodetermination 
satellite  services  (RDSS).  The  revisions 
are  scheduled  to  come  into  force  on  two 
different  dates,  October  3, 1989.  and  July 
1, 1991. 

2.  This  proceeding  proposes  to  modify 
Parts  2,  25.  80.  and  87  to  reflect  the 
revisions  of  the  Radio  Regulations  that 
become  effective  on  October  3. 1989.  It 
also  includes  changes  to  the  Radio 
Regulations  from  eariier  conferences, 
particularly  the  1983  Worid 
Administrative  Radio  Conference  for 
Mobile  Services  (1983  Mobile  WARC), 
that  have  not  been  implemented  in  the 
Commission's  Rules  to  date.*  The  1987 


Mobile  WARC  revisions  scheduled  to 
come  into  effect  on  July  1, 1991,  will  be 
treated  in  separate  rule  making 
proceedings. 

//.  Background 

3.  Actions  tsken  by  the  1967  and  1974 
Maritime  Conferences  paved  the  way 
for  introducing  modern 
telecommunication  technology  into  the 
maritime  services.  By  the  time  of  the 
1979  Worid  Administrative  Radio 
Conference  (1979  WARC)  of  the 
Intemationai  Telecommunications 
Union  (ITU),  further  revisions  to  the 
Radio  Regulations  were  needed  to  keep 
up  with  the  requirements  of  the  mobile 
services.  The  1979  WARC,  however,  did 
not  have  the  time  or  resources  to  cope 
with  the  requirements  of  the  mobile 
services  and  deferred  action  to  later 
specialized  conference,  pursuant  to  its 
Resolution  No.  202.  The  first  of  these 
conferences,  the  1983  Mobile  WARC 
held  in  Geneva  from  February  28  to 
March  18, 1983.  dealt  primarily  with 
distress  and  safety  matters:  specifically, 
the  Global  Maritime  Distress  and  Safety 
System  (GMDSS).*  The  next  conference, 
the  1987  Mobile  WARC  held  in  Geneva 
from  September  14  to  October  17. 1987. 
covered  a  much  broader  range  of  mobile 
telecommunications  matters,  including 
provisions  for  implementing  the  GMDSS. 
The  purpose  of  the  1987  Mobile  WARC 
was  to  review  and  revise  the  Radio 
Regulations  concerning  the  mobile 
services,  the  mobile  satellite  services, 
and  the  radionavigation  and 
radiodetermination  satellite  services. 

4.  In  preparation  for  the  1987  Mobile 
WARC.  the  Commission  instituted  a 
proceeding  in  1984  to  obtain  public 
comments  and  recommendations 
regarding  the  proposals  that  the  United 
States  (U.S.)  would  make  to  the 
conference.'  As  part  of  the  proceeding, 
a  Federal  Advisory  Committee  was 
established  to  serve  as  a  focal  point  fur 
developing  a  comprehensive 
recommendation  for  the  private  sector* 


'  Gencraliy.  t!ie  revisions  of  Ihe  1987  Mubile 
WARC  superseded  those  changes  called  for  by  Ihe 


1983  Mobile  WARC.  However  a  few  charifee* 
remaining  from  the  1983  Mobile  WARC  are  sliU 
relevant  and  those  are  included  herein 

•  The  GMDSS  will  replace  the  present  maritime 
distress  end  safety  system  which  relies  on  ship-to- 
ship  distress  alerting  using  manual  Morse  code  The 
GMDSS  will  rely  primarily  on  ship-to-shore  distress 
alerting  using  Sdlellites  and  high  frequency  ItfF) 
terrestrial  systems  employing  digital  selective 
calling  (OSC)  techniques.  This  system  is  expected  to 
be  phased  in  from  1992  to  1999. 

f  See  Report  and  Order  in  General  Docket  No.  M- 
607.  2  FCC  Red  821  (1987), 

'  See  Memorandum  Opinion  and  Order  in 
General  Docket  No  84-607.  FCC  8&-8&  SO  fH  144S1 
(19851.  adopted  February  22. 198S.  released  March 
29. 19&S 
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At  the  same  time,  the  N.ilional 
Tel'^commanications  and  lnformi»ti(in 
Administration  (NTIA).  which  has 
rvsponsibility  for  administfririR  federal 
^ovv'mment  use  of  the  spettrum. 
d>'v eloped  a  similar  set  of  proposuls 
thro'igh  the  auspices  of  the 
lr.'erdep.irtmer.t  Rddio  .Advisory 
Commit'fe  (IRAC).  The  Depiirtment  of 
SSh'p  used  both  recon-Tiendf-d  sets  of 
proposals  to  develop  the  form.i!  I'  S, 
proposd!'^  that  were  submitt'd  to  ihe 
ITL'  lo:  rnnsideratior,  at  the  1987  Mobile 
WARC 

5  The  US-  h  vl  four  ma;"  pr'orities  at 
the  1987  Mobile  VV.\KC. 

(11  Implementing  the  CiMDbS  system; 
12)  dilotaiing  sufficicn;  frequem^y 
sp.'ctrum  worldwide  lo  ensure  'he 
economic  v'.ibiiity  of  MSS;  (3)  allocating 
sufficient  spectrum  to  permit 
establishment  of  the  new  RDSS,  and  [■*] 
re.irr  injiing  the  high  frequency  (ttl-') 
maritime  spectrum  to  meet  our  national 
needs. 

6.  Most  of  the  U.S.  objectives  were 
attained  either  in  whole  or  in  part   In  the 
ar^ids  of  mobile  satelhie  nllot  a':o;is  and 
radio  operator  requirements,  however, 
the  U.S.  had  serious  coni'Tns  about  the 
actions  taken.  Consequently,  the 
delegation  made  protocol  statements 
that  said  the  US.  would  not  accept 
certain  decisions  of  the  confer«.>nce. 
Taking  these  reservations  enables  the 
US.  to  en-ict  domestic  provisions 
different  from  the  international 
provisions. 

7.  The  Final  Acts  of  the  1987  Mobile 
WARC  provided  that  the  revisions  enter 
into  force  in  two  stages.  Those  i  han^jes 
that  pertain  to  the  HF  maritime  mobile 
bands  (4000-27500  kHz)  and  the 
GMDSS  become  effective  on  July  1. 
1%'!,  The  othnr  allocations,  induriing 
those  pertaining  to  RUSS  and  NtSS,  and 
general  requirements  regardina  the 
maritime  and  aviation  servire^  pr.U'j 
in'o  fon  e  on  October  3.  1989  Those 
revisions,  which  become  effective  on  the 
earlier  datn.  are  the  subject  of  this  rule 
maVir.a  proceeding.  The  HF  band  and 
GMDSS  matters,  which  become 
effective  in  1991,  will  be  addressed  in 
sitbseqient  rule  making  proceedings.* 


///.  Discussion 

a.  In  reviewing  the  Final  A.cts  with 
refereni  e  to  'he  Commissions  rules,  the 
following  issues  are  relevant; 

fa)  What  Changes  should  be  made  to 
J  2.106.  Table  of  FrHquenc  v  Allocations 
(47  CFR  2.106J? 

(h)  V\h,i'  provisions  should  be 
adopted  for  the  RDSS' 
|c)  How  was  the  MSS  affec  ted? 
(d)  What  changes  to  the  maritime 
mobile  and  aviation  services  are 
necessary  at  this  time? 

9.  TabJe  of  Frequency  AUot:ations. 
Generally,  the  revisions  to  Ihe 
international  frequency  allocations  in 
the  Radio  Regulations  were  in 
agreement  with  U.S.  proposals'  Fjtcept 
for  modifications  for  RDSS  (1610-1626.3 
MHz  and  2483.5-2500  HM/)  a-.d  MSS 
(1530-1559  MHz  and  1626.5-1660.5  MHi') 
both  of  which  will  be  discussed 
subsequently,  most  of  the  revisions 
address  the  terrestrial  radio  services.  In 
Appendix  B,  is  a  summary  of 
international  footnotes  affected  b>  tlie 
1987  Mobile  WARC  and  their  status 
relative  to  the  proposed  revision  of  the 
Table  of  Frequency  Allocations 
contained  in  Appendix  C.^  A  discussion 
of  the  key  allocation  matl-rs  follows. 

10.  The  allocation  changes  involving 
radionavigation  and  radiobeacon 
systems  adopted  at  the  198"  Mobile 
VVARC  were  in  accord  with  US. 
proposals.  At  70-90  kHz  and  110-130 
kHz,  we  obtained  an  allocation  for 
pulsed  radionavifiation  system,  albeit  on 
a  secondary  basis  (pursuant  to 
modification  of  footnote  451).  At  415-495 
kHz,  although  the  aeronautical 
radionavigation  service  (essentially 
radiobeacons)  also  are  allocated  on  a 
secondary  basis  in  Region  2,  such 
beacons  wpre  accorded  primary  status 
in  Cuba  th^  US,  and  Mexi(;o  for  the 
415-135  kHz  band  (footnote  4fi9A).  We 
propose  to  reflect  thes  -  changes  in  the 
Table  of  Frequency  Allocations. 

11  A  number  of  regulations  affecting 
the  tadiodeterminatinn  service  in  the 
290O-3.300  MHz.  5470-5<i.Vl  MI  Iz,  and 
9200-9500  MHz  bands  weied  also 
adopted  at  the  1987  Mobile  WARC.  The 
new  regulations,  in  accordance  with 
U.S.  proposals:  Confined  the  shipborne 
interrogator  transponder  (SIT)  system  to 
the  2930-2950  MHz  band  (footnote  772); 


'  Bf>  du»<»  of  the  rridgniluJe  of  the  revisions  lo  Ihp 
RdJio  Resttilationi,  three  rule  making  proceedings 
are  plHnred  lo  incorporale  the  changes  into  the 
Commissiors  Rules;  (1)  The  instant  pro^nding 
tJMitdining  those  provisions  ihdl  enter  into  fon»  in 
1089-.  |2)  a  second  proceeding  incorporating  the  tiF 
band  (400(Vr'300  kHzj  revisions  that  become 
effective  in  1991;  and  (3)  a  nnal  Docket 
implementing  the  GMUSS  in  Ihe  maritime  servite. 
See  Ptbllc  Notice.  3  FCC  Rcd«780  (1WI8)  ihereafter 
cited  as  Implemenlotion  of  the  IMT  Mobile  WARC). 


•  The  notable  exception  was  Ihe  revisions  to  the 
1530-15.T9  Mtiz  and  Ihe  1626.5-1660.5  MHi  bands 
where  the  US.  look  a  reservalion.  See  Appendix  A 
and  separate  discussion  regarding  the  MSS. 

'  Because  revisions  to  the  4000-27500  kHz  band 
(HF  band)  are  not  effective  until  )ul>  1.  IWI, 
changes  to  the  4000-27500  kHz  p<ortiiin  of  the  Table 
of  Frequency  Allocations  are  not  included  in 
Appendix  C  but  will  be  addressed  in  a  subsequent 
proceeding.  See  Implementation  of  the  1987  Mobile 
WARC,  lupra. 


removed  restrictions  on  ship  radars  in 
the  2900-2920  Ml  Iz  band  (footnote  774 
deleted)  but  retained  them  in  the  9300- 
9320  MHz  band  until  the  year  2001 
(footnote  825A);  required  that  responsfs 
from  radar  transponders  in  2900-.n00 
MHz  and  9300-9500  MHz  bands  not  be 
confused  with  the  responses  from  radar 
be-acons  and  not  cause  interferent;e  to 
ship  or  aeronautical  radars  (footnote 
775A);  removed  radar  beacons  and 
shipborne  radars  from  the  3100-3206 
MHz  hand  (footnote  776  deleted):  and 
permitted  search  and  rescue 
transponders  (SARTs)  in  the  9200-950<J 
MHz  band  (footnote  824A).  These 
change's  are  reflected  in  the  proposed 
revisi'ins  of  the  Table  of  Frequency 
Allocations. 

12.  On  the  matter  of  aeronautical 
puhlii  correspondence,  the  1^7  Mobile 
WARC  allocated  2  megahertz  (1593-1594 
MHz  and  1625.,5-162fi.5  MI  Iz, 
secondarily  in  the  U.S.)  for  terrestrial 
public  correspondence  with  aircraft  as 
an  intial  allocation  for  pre-operational 
and  experimental  purposes.  The  U.S. 
position  was  that  aeronautical  public 
correspondence  needs  should  be  met 
through  the  MSS  allocation.  After 
intensive  negotiations,  the  U.S. 
reluctantly  agreed  to  the  2  megahertz 
secondary  allocation  but  stated  that  the 
U.S.  had  no  intention  of  implementing 
these  bands  for  aeronautical  public 
correspondence  We  continue  to  believe 
that  aeronautical  public  correspondence 
communications  should  be  met  through 
the  MSS  or  by  the  proposed  U.S. 
allocation  at  900  MHz.*  Therefore,  no 
change  to  the  Commission's  Rules  to 
accommodate  this  type  of 
communication  at  the  1.5/1.6  GHz  bands 
is  bi?!ng  proposed  herein. 

13.  Rndludetermination  Satellite 
Senice  fHDSS).  Sufficient  spectrum  was 
allocated  by  the  1987  Mobile  WARC  to 
permit  the  RDSS  to  begin  operating 
initially  in  North  America,  while 
ensuring  for  most  areas  of  the  world  an 
international  sta'us  for  RDSS  in  the 
Radio  Regulations.  Thus,  the  U.S.  was 
su(  cessful  in  establishing  international 
recoijnition  and  protection  to  enable  this 
service  to  expand  globally,  .^fter 
extensive  debute  and  informal 
coordination,  the  allocations  that  finally 
emerged  were  the  same  as  those 
specified  in  the  U.S.  domestic  table  at 
1610-1626.5  and  2483.5-2500  MHz.  Thus, 
we  propose  no  domestic  change  to  the 
Table  of  Frequency  Allocations  for  the 
1.6  and  2.4  GHz  bands.  The  RDSS  f.eder 
links,  however,  currently  located  in  the 
U.S.  at  5117.5183  MHz  were  allocated 


•  See  Nolii.e  of  RTop,.ied  Kulu  Making  in  General 
Docket  No.  88-4».  3  t-CC  Red  243B  (1988). 


internationally  at  51,50-5216  MHz. 
Hence,  we  propose  to  re-allocate  the 
feeder  iir.ks  (footnote  US307)  to  the 
5150-5218  MHz  band  in  accordance  VMth 
the  Radio  Regulatio.ns  (footnote  797A). 
We  expect  this  change  in  the  feeder 
links  allocation  to  have  only  minimal 
impact  because  there  is  only  cnc 
licensee  at  present  and  its  system  is  not 
due  to  become  ofierational  until  1992. 

14.  \J()h:/e  SateHita  Son- ice  f.\fSS}. 
necause  there  is  a  strong  interest  in  the 
U.S.  for  providing  domestic  mobile 
satellite  communications,  particularly 
for  land  mobile  purposes,  the  U.S. 
sought  additional  frequency  spectrum 
for  the  MSS.  The  goal  was  to  provide  for 
introduction  of  MSS  systems  worldwide 
and  to  ensure  international  protection 
from  interference  for  domestic  systems. 
The  U.S.  proposed  to  reallocate 
spectrum  in  the  1.5  and  1.6  GHz  bands 
(I.-banri)  for  MSS  from  the  maritime 
mobile  satelite  service  (MMSS)  and  the 
aeronautical  mobile  satellite  (route) 
service  (A.MSS(R)).  Simply  put,  we 
proposed  to  re-allocate  57.5  megahertz 
of  spectrum  for  the  MSS  in  the  1530-1559 
MHz  (downlink)  and  1631.5-1660  MHz 
(uplink)  bands.  Further,  the  allocutions 
would  stipulate  that  priority  access  for 
safety  and  distress  communications  be 
given  to  the  MMSS  in  the  1530-1544 
MHz  and  1631.5-1645,5  bands,  and  the 
AMSS(R)  in  the  1545-1559  MHz  and 
1646.5-1660  MHz  bands. 

15.  The  1987  Mobile  WARC,  however, 
did  not  allocate  spectrum  to  a  generic 
MSS  service  as  we  proposed.  Instead, 
spectrum  in  the  1530-1559  .MHz  and 
1626.5-16G0.5  MHz  bands  was  re- 
allocated to  be  shared  both  primarily 
and  secondarily  among  the  land, 
aeronautical,  and  maritime  mobile 
satellite  services.  The  international 
allocation  adopted  at  the  1987  Mobile 
WARC  is  summarized  as  follows;  6 
megahertz  were  allocated  to  the  land 
mobile  satellite  service  (LMSS)  on  a 
shared  co-primary  basis  with  the  MMSS 
at  1530-1333  MHz  and  1631.5-1634.5 
MHz:  27  megahertz  were  allocated  to 
the  LMSS  on  a  secondaiy  hnsis  to 
MMSS  for  non-speech,  low-bit  rate  data 
systems  at  1533-1544  MHz,  1626.5- 
1631.5.  and  16345-1645.5  MHz:  2 
megahertz  (no  change)  c  ontinued  to  be 
allocated  to  the  general  MSS  for  distress 
and  safi;ty  communications  at  1.544-1545 
Ml  Iz  and  1645.5-1646.5  Ml  Iz:  20 
megahertz  (decreased  from  28 
megahertz)  continued  to  be  allocated  to 
the  ANJSS(RJ  at  1545-1.555  MHz  and 
1646  5-1656,5  MI  iz  and  may  be 
authorized  by  administrations  for  public 
correspondence  with  aircraft  earth 
stations;  and  8  megahertz  was  re- 
allocated from  the  AMSS(R)  to  Ihe 


LMSS  on  a  primary  basis  at  1555-1559 
MHz  and  1656.5-1600.5  MHz  and  may  be 
authorized  by  administrations  for 
aircraft  and  ship  earth  stations  to 
communicate  with  space  stations  in  the 
LMSS. 

18.  Thus,  the  U.S.  was  partially 
successful  in  establishing  additional 
spectrum  for  sharing  betw  een  the  mobile 
satellite  services  generally.  The 
allocations,  however,  are  not  available 
for  all  three  services  in  as  general  a 
nature  as  we  had  proposed.  Only  8 
megahertz  (1555-1559  MHz  and  1656.5- 
1660,5  MHz)  may  be  authorized  for  all 
three  mobile  satellite  services  (i,e., 
shared  among  the  land,  aeronautical, 
and  maritime  mobile  satellite  services). 
An  additional  33  megahertz  (1530-1544 
MHz  and  1626.5-1645.5  MHz)  was 
allocated  for  LMSS  both  co-primarily 
and  secondarily  with  the  MMSS. 
Because  the  allocations  were  less  than 
sought,  the  US.  took  a  formal 
reservation  to  use  the  Lband  spectrum 
in  the  way  most  appropriate  to  satisfy 
its  particular  MSS  requirements  while 
recognizing  the  priority  of  AMSS(R)  and 
MMSS  safety  communications. 

17.  The  Commission's  current  Rules 
provide  for  the  Lband  to  be  shared 
between  the  MSS  and  A.MSS(R)  as 
follows:  9  megahertz  are  allocated  for 
MSS  on  a  secondary  basis  to  AMSS(R) 
at  1,54.5-1549  5  MHz  and  ie>46. 5-1651 
MHz;  and  IB  megahertz  are  allocated  to 
MSS  on  a  co-pnmary  basis  with 
AMSS(R)  for  the  1,549,5-1 558.5  MHz  and 
16;il-1660  MHz  bands  pursuant  to 
footnote  US,308  which  stipulates  that 
AMSS(R)  requirements  that  cannot  be 
satisfied  in  the  previous  primary 
AMSS(R)  bands  shall  have  priority 
access  with  real  time  preemptive 
capability  for  communications  in  the 
MSS 

18.  .Although  the  domestic  allocation 
differs  from  that  adopted  by  the  1987 
Mobile  WARC,  the  U.S.  maintained  its 
flexibility  with  regard  to  the  Lband 
spectrum  by  its  reservation  on  this 
matter.  The  Commission's  decision 
concerning  the  reallocation  of  the  L- 
band  spectnim  shared  between  the  MSS 
and  AMSS(R)  is  currently  pending 
further  reconsideration.*  In  addition,  the 
Commission  has  received  a  petition 
requesting  U.S.  implementation  of  the 
LMSS  allocations  in  the  MMSS 
spectrum.'"  The.se  matters  concerning 


'  See  Report  and  Order  in  General  Docket  Nos. 
84-1231.  84-1233.  and  84-1234.  2  FCC  Red  182S 
(1986);  and  Memorandum  Opinion  and  Order  in 
General  Docket  Nos.  84-1231,  84-1233,  and  84-1234. 
2  FCC  Red  6830  11987). 

"■  See  Petition  for  Rule  Making.  RM-6459.  filed  by 
Ceostar  Messaging  Corporation,  June  1996, 
requesting  ihe  Commission  to  amend  the  Table  of 


the  Lband  spectrum  will  be  addressed 
in  separate  proceedings.  Therefore,  we 
propose  only  to  reflect  the  international 
changes  to  the  Table  of  Frequency 
Allocations  (columns  1-3)  at  this  time. 
No  changes  to  the  MSS  domestic 
allocations  in  the  Table  of  Frequency 
Allocation  (columns  4-7)  are  proposed 
herein.  We  wish  to  note,  however,  that 
through  the  U.S.  protocol  statement  the 
Commission  has  the  flexibility  to  use 
this  spectrum  in  the  manner  appropriate 
to  its  particular  needs,  that  is.  to 
maintain  or  modify  the  U.S.  allocation  in 
accordance  with  our  domestic  satellite 
radio  communications  requirements. 

19.  Maritime  Mobile  and  Aviation 
Services.  All  of  the  technical  and 
operational  revisions  to  the  Radio 
Regulations  need  not  be  reflected  in  the 
Commission'a  Rules.  Several  revisions 
were  merely  editorial  in  nature.  Others 
were  not  relevant  to  domestic 
regulations  or  are  unnecessary  due  to 
existing  equipment  design.  Some 
revisions,  such  as  tliose  to  accommodate 
the  GMDSS.  are  premature  with  respect 
to  domestic  implementation  plans  and 
are  best  addressed  in  separate 
proceedings  at  a  later  date.'  •  A  few 
provisions  affecting  the  maritime  mobile 
and  aviation  services  that  become 
effective  on  October  3. 1989.  are 
discussed  here. 

20.  In  anticipation  of  implementation 
of  the  GMDSS.  the  1987  Mobile  WARC 
adopted  more  stringent  frequency 
tolerances  for  maritime  transmitters  to 
improve  the  operational  reliability  of  the 
automated  digital  communication 
systems  at  an  early  stage.  Therefore, 
some  of  the  frequency  tolerances 
applicable  to  transmitters  in  the 
maritime  services,  contained  in  \  80.209 
(47  CFR  80.209).  need  to  be  revised.  For 
narrow-band  direct-printing  (NBDP)  and 
data  station  transmitters  in  the  bands 
100-27.500  kHz,  a  tolerance  of  10  Hz  was 
specified  in  the  Radio  Regulations  for  all 
coast  and  ship  station  transmitters 
installed  after  fanuary  1. 1992. 
Previously,  the  tolerance  was  IS  Hz  for 
coast  station  and  20  Hz  for  ship  station 
transmitters.  Therefore,  we  propose  to 
require  all  coast  and  ship  stations  in  the 
band  100-27500  kHz  to  have  a  10  Hz 
frequency  tolerance  for  any  NBDP  and 
data  station  transmitters  installed  after 
January  1. 1992.  Similarly,  for  digital 
selective  calling  (DSC),  Ihe  1987  Mobile 
WARC  adopted  a  frequency  tolerance  of 
10  Hz  for  all  coast  and  ship  station 
transmitters  installed  after  Januar>'  1. 


Frequency  Allocations  (46  CFR  2.10«)|  «nd  m.ikf 
other  rule  provisions  for  a  digital  LMSS 

' '  See  Implemenlalion  of  Ihe  1967  Mobile  WAKC 
supra 
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1992.  Current  Commission  Ru!vs  '^'q'Jire 
DSC  coast  station  tiansmittfrs  'o  have  j 
tolerance  of  10  Hz  after  lunuary  1  19^K) 
but  [)SC  ship  station  trbnsmittors  are 
not  rpquired  to  comply  untii  lann.in,'  1 
T)^5.  Thus,  we  propose  Icnrng  ih*' 
l.ininrv  1.  T^90,  diite  for  coiist  st.umns 
but  changinR  the  ship  station  date  from 
lanudry  1.  199.5,  to  |.inuary  1.  1W2. 

21.  Simil.irly,  the  Radio  Regulauons 
specify  more  stnnsent  emission  I'mits 
for  single-sideband  radioteiephory 
transmitters  operating  in  the  bands 
betwe"n  1605  and  27500  kHz  m  Region  2 
(Region  2  includes  the  l.'.S.).  The  new 
piyiissiun  hmit  is  28  dpcib<?U  (dB)  below 
the  mean  power  (i.e.,  31  dB  bviow  the 
peak  envelope  power)  on  fre<i'iencies 
removed  from  the  assigned  frequt-nry  by 
more  than  50  percent  and  up  to  l.V) 
percent  of  the  authorized  bandwid;h 
The  Com.missions  rules  m  §  60.21 1  (47 
CFR  80,2111.  however,  only  requirus  25 
dB  under  the  same  conditions,  rha.s.  we 
are  proposmjj  !o  change  the 
Commission's  rules  to  roquire  emissions 
to  be  attenuated  23  dB  relative  to  the 
mf  an  power  to  comply  with  the 
requirements  of  the  Radio  Regulations. 
To  minimize  any  pussible  burden, 
however,  we  are  proposing  that  only 
tran,smitters  installed  after  Febraary  1, 
1992.  meet  this  requirement.  Because  the 
new  standards  are  only  slightly  more 
stringent  than  the  present  limitations, 
existing  installations  would  continue  to 
be  acceptable,  A  review  of  our  type 
acceptance  data  indicates  that  most 
equipment  being  produced  today 
complies  with  the  new  specifications. 
The  proposed  <  h.ir.:::^'.  however,  will 
ensure  that  f  it^re  f  ,)■;  pment  meets  or 
rxrppds  internation.il  standard,?. 

22.  Several  other  rhanges  are  also 
proposed  to  incorporate  various 
operai.onal  procedures  adopted  by  the 
198'  Mobile  V;.\RC  or  to  update  and 
cla.'fy  existma  ruK-s,  To  reflect  the  new 
frpt,ijvnciy3  adopted  by  1987  Mobile 
W.-\RC  below  4  MHz  1455,5.  458  5.  2177, 
and  2189  5  kHz  for  DSC  and  2191  kHz 
for  radiof^lephony  calling),  we  propose 
amending  §  J  80,3.59  and  M.J69  (4'  CFR 
80,359  and  80,369).  respectively, '  =  We 
fi^rther  propose  to  replace  the  details 
regarding  the  NBDP  te-.hnical  and 
operating  requirements  contained  in 
§  §  8(1142  and  80.219  (4"  CFR  80.142  and 
80.219)  with  references  to  the 
appropriate  CCIR  recommendations  that 
contain  the  relevant  information. 
Section  80.379  (47  CFT^  80.379)  is 
proposed  to  be  m.odified  to  clarify  that 


aircraft  may  use  frequency  1.56  800  MHz 
(channel  16)  at  any  alti'ude  for  VHF 
distress  and  safety  purposes  and.  in 
accordance  with  current  Commission 
provisions,  may  continue  to  use  it  for 
general  calling  purposes  below  l.iXX) 
feet.  Similarly,  587.187  (47  CFR  8-  18") 
would  also  be  amended  to  clarify  the 
permitted  use  by  aircraft  of  the  iranfiT^e 
distress  frequency  156.800  .Mi  Iz.  We 
propose  to  amend  S  87.187(o)  by  adding 
a  reference  to  S  87.303(d)  to  focus 
attention  that  the  band  1530-1.535  MHz 
will  be  re-allocated  to  the  MMSS  on  a 
primary  basis  effective  lanuary  1. 
1990.'*  We  also  propose  to  editorially 
amend  §87.187(x)  to  bring  it  into 
conformity  with  the  definitions  of 
stations  in  the  terrestrial  and  satellite 
radio  services. 

IV.  Miscellaneous 

23.  New  definitions  are  proposed  to  be 
consistent  with  those  adopted  by  the 
1987  Mobile  WARC  for  aeronautical 
route  (R)  and  off-route  (ORi  services. 
aeronautical  mobile  satellite  (Rl  and 
(OR)  services,  land  earth  station,  base 
earth  stationa,  and  land  mobile  earth 
station.  We  also  propose  to  reflect  the 
revision  of  the  ROSS  definition  by 
adding  the  sentence  "This  service  may 
also  include  feeder  links  necessary  for 
its  own  operation." 

24.  The  revision  of  Articles  55  and  56 
of  the  Radio  Regulations  concerning 
radio  operators,  radio  eq\iipmenl 
maintainers,  and  their  certification,  was 
one  of  the  most  contentious  issues  at  the 
1987  Mobile  WARC.  h-.  our  view, 
mandatory  requirements  for  full-time 
radio  equipment  maintainers  to  be  on 
board  vessels  were  adopted 
unnecessarily  by  the  conference.  The 
issue  of  providing  maintenance 
personnel  on  board  ships  was  the  single 
most  controversial  issue  between  the 
developing  and  developed  countries. 
Ultimately,  the  issue  could  no!  be 
resolved  and  the  U.S.  was  joined  by  22 
other  countries  in  a  reservation  (with  2 
other  countries  submitting  separate 
reservations,  for  a  total  of  24)  against 
the  new  maintenance  provisions  in 
Articles  55  and  56.  Because  these  24 
countries  represent  much  of  the  world  s 
shipping  fleet,  the  weight  of  the 
reservation  is  significant.  Under  the 
reservation,  the  U.S.  maintains  the 
flexibility  with  regard  to  the  GMDSS 
requirements.  No  changes  to  the 


"  S»fw  tr»"jtje'^.t  '»?*  ard  r»'^uir»'mf!it9  for  itio 
i',.in'i-'>..  Tohile  *«n.'iji  oppra'ing  in  >he  4000-27500 
kHz  twn.ti  jrp  n.,'  ^fr.-.  •<\f  until  |iily  1.  1991,  Hiey 
will  bf  mliiri-tsfij   n  ^  «iih«i»qiiffnt  prooeedinn.  See 
l-npU-menidlion  of  Itte  11W7  Mobila  WARC  supra. 


"  Aerondutiual  lelemelry  users  in  the  twiwl  mjy 
continue  their  operation*  on  a  geconddry  non- 
interference t>dsi«  until  mobile  tatellile  systems  are 
implemented  but  ihould  be  aware  that  they  may 
have  to  relocate  at  some  future  date.  We  are  n.)t 
proposing  to  revise  the  US.  Table  of  Freijuency 
Allocations  wit!)  respect  to  1330-1533  MM2  band  at 
this  time. 


Commission's  Rules  a.nj  suggested  at 
this  time.  This  matter  will  be  addressed 
in  the  future  GMDSS  proceeding,  as 
necessary.'* 

V.  Rp^ulatory  Flexibility  Act  Analysis 

25  In  accordance  with  section  60o(b) 
of  the  Regulatory  Flexibility  Act  of  1980, 
5  U.S.C.  605(b),  the  Commission  certifies 
that  these  rules  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the  most 
part,  the  changes  proposed  herein 
merely  reflect  an  update  of  international 
requirements  that  comport  with  existing 
U.S.  requirements.  In  those  instances 
where  more  stringent  frequency 
tolerances  are  spncilTed  for  maritime 
transmiltors.  we  propose  an  effective 
date  of  sufficient  length  to  minimize  any 
possible  burden  to  equipment 
manufacturers  or  users.  Likewise,  where 
new  eini.ssion  limits  are  specified,  we 
also  propose  to  minimize  the  impact  by 
permitting  the  continuation  of  existing 
equipment  currently  in  use.  The 
proposed  changes  will  ensure  that  future 
equipment  meet  or  exceed  the 
intf'rnalion.il  standards  without  causing 
a  significant  economic  impact  on  any 
entity. 

Vy.  Paperwork  Reduction  Act  Statement 

26.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Art  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection,  or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public 

VII.  Procedural  Matters 

27.  For  piirposes  rif  this  non-resf.ricteiJ 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  prf'sentations  are 
permitted  except  during  the  Sunshine 
Agenda  period.  See  generally  47  CVYi 
1.120<3ia).  The  Sunshine  Apenda  period 
is  the  period  of  time  which  commences 
with  the  release  of  a  public  notice  that  a 
matter  has  been  placed  on  the  Sunshinp 
Agenda  .md  terminates  when  the 
Commission  (1)  rele.isirs  the  text  of  a 
decision  or  order  in  the  matter;  (21  issues 
a  public  notice  stating  that  th^  ma'ter 
has  been  deleted  from  the  Sunshine 
Agenda,  or  (3)  issues  a  public  notice 
stating  that  the  matter  has  been  returned 
to  the  staff  for  farther  consideration, 
whichever  ocru.-s  first.  47  CFR  1. 12021  f]. 
During  the  Sunshine  Agenda  period,  no 


'*  S.*-  Impli-mentalion  of  lt»e  ll«7  Mobile-  WARC. 
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presentations,  ex  parte  or  othnrw  ise.  are 
permitted  unless  specifically  requested 
by  the  Commission  or  staff  for  the 
clarification  or  adduction  of  evidence  or 
the  resolution  of  issues  in  the 
proceeding,  47  CFR  1.120.3. 

28.  In  general,  an  ex  parte 
presentation  is  any  presentation 
directed  to  the  merits  or  outcome  of  the 
proceeding  made  to  decision-making 
personnel  which  (1)  if  written,  is  not 
served  on  the  parlies  to  the  proceeding, 
or  12)  if  oral,  is  made  without  advance 
notice  to  the  parties  to  the  proceeding 
and  without  opportunity  for  them  to  be 
pre.scnt  47  CFR  1.1202(b).  Any  person 
who  submits  a  written  ex  parte 
presentation  must  provide  on  the  same 
day  it  is  submitted  a  copy  of  same  to  the 
Commission's  secretary  for  inclusion  in 
the  public  record.  Any  person  who 
makes  an  oral  ex  parte  presentation  that 
presents  data  or  arguments  not  already 
reflected  in  that  person's  previously- 
filed  written  comments,  memoranda,  or 
filings  in  the  proceeding  must  provide  on 
the  day  of  the  oral  presentation  a 
written  memorandum  to  the  Secretary 
(with  a  copy  to  the  Commissioner  or 
staff  member  involved)  which 
summarizes  the  data  and  arguments. 
Each  ex  parte  presentation  described 
above  must  state  on  its  face  that  the 
Sef.rctary  has  been  served,  and  must 
also  state  by  docket  number  the 
proceeding  to  which  it  relates.  47  CFR 
1.1206, 

29.  Authority  for  issuance  of  this 
Notice  is  contained  in  sections  4(i)  and 
3031r)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  §§  1,54(i) 
and  303(r).  Pursauant  to  applicable 
procedures  set  forth  in  §5  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415  and  1.419.  interested  parties  may 
file  comments  on  or  before  June  5. 1989 
and  reply  comments  on  or  before  June 
20, 1989.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceedirg.  To  Tie  form.ally  in 
this  proceeding,  participants  must  file  an 
original  and  five  copies  of  all  comments, 
reply  comments  and  supporting 
comments.  If  participants  want  each 
Commisiioner  to  re'  eive  a  personal 
copy  of  their  comments,  an  original  and 
nine  copies  must  be  filed.  Comments 
and  reply  com.m.mts  should  be  sent  to 
Office  of  the  Secretary.  Federal 
Communications  Com.misSion. 
Washington,  DC  205.54.  Comments  and 
reply  comments  will  be  available  for 
public  inpsection  during  regular 
business  hours  in  thp  Dockets  Reference 
Room  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554. 


30.  A  copy  of  this  Notice  shall  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

31  In  orc'er  to  avoid  unduly  burdening 
the  Federal  Register  and  to  save  the 
appuiMmate  $""  WK)  in  printing  costs,  we 
are  publishing  a  summary  of  this  Notice 
of  i*roposed  Rule  Making  in  the  Federal 
Register  without  the  appendices  that 
cinffiin  the  prfiposed  rules  and 
r<fi':eni  e  summaries.  Copies  of  the 
entire  document  are  available  from  the 
Commission's  duplication  contractor 
International  Transcription  Service,  Inc., 
Suite  140.  2100  M  Street  NW., 
W  ishm^jton.  DC  20037,  telephone  202- 
85"-380<l  This  procedure  satisfied  notice 
requirements  as  well  as  the  needs  of  the 
putilic  while  saving  the  Comimission 
significant  pnnting  costs. 

32.  Regarding  questions  on  technical 
matters  covered  in  this  document, 
contact  Kathryn  S.  Hosford,  Room  5114. 
Private  Radio  Bureau,  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington  DC  20544; 
tel.'phone  202-632-7197. 
Donna  R.  Searcy, 
Secretory. 
|FR  Doc,  Rg-llWX)  Filed  5-12-89;  8:45  amj 
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47  CFR  Part  69 

ICC  Docket  No.  89-79.  FCC  89-1051 

Access  Charges 

AGENCv:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  Notice  of  J»ropo8ed 
Rulemaking  (NPRM)  proposes  a 
methodology  to  integrate  Open  Networfi 
Architecture  (ONA)  tariffing  policies 
into  the  existing  Part  69  access  charge 
rules.  The  NPRM  proposes  retaining  the 
present  form  of  the  enhanced  service 
provider  (ESP)  exemption  from  access 
charges.  In  addition,  the  NPRM  proposes 
eliminating  certain  specific  ONAS 
pricing  requirements. 
DATES:  Comments  must  be  received  on 
or  before  June  26, 1989;  replies  must  be 
rei  eiv.d  on  or  before  July  26, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.'^et,  NW., 
Wash^nnton,  DC  2n5=;4 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Harrison.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632^1047. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  th^  Comnrbbiun's  Notice  of 
Propo.sed  Rulemaking  (FCC  8&-105). 
adopted  March  30, 1989,  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  fRoom  239).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  8.57-3ax\ 
2100  M  Street,  .NW.,  Suite  14a 
Washington,  DC  20037. 

Suinnvar\'  of  \ut,[  r  tit  ►>-••;>.  •-.•t' 
Rulemaking 

1.  On  March  30, 1989,  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  89-79.  In 
this  NPRM,  the  Commission  considers 
how  best  to  integrate  its  ONA  tariffing 
policies  into  the  existing  Federal  aa^ess 
charge  rules.  The  Commission  seeks 
comment  on  modifications  necessary  to 
the  access  charge  structure  to 
accommodate  the  unbundled  basic 
service  elements  (BSEs)  and  bas^c 
serving  arrangements  (BSAs)  described 
in  the  ONA  plans  of  the  Bell  Operating 
Companies  (BOCs),  as  modified  in  the 
BOC  ONA  Order  (54  FR  3453  (1/24/89} J. 

2.  The  Commission  tentatively 
concludes  that  the  BOCs  should  offer 
BSEs  as  unboundled  rate  sub-elements 
within  the  existing  access  elements.  The 
Commission  does  not  believe  that  major 
modifications  to  the  aixess  rules  would 
be  necessary  to  implement  this 
unbundling.  The  Commission  tentatively 
concludes  that  because  BSAs  are  quite 
similar  to  existing  access  arrangements, 
such  as  switched  access  feature  groups 
and  various  forms  of  special  access,  no 
modifications  to  existing  rules  are 
required  for  BSAs.  However,  the 
Commission  tentatively  finds  that 
certain  modifications  are  necessary  for 
the  Local  Switching  element,  since  many 
BSEs  are  switch-related,  it  also  seeks 
comment  on  other  elements  that  may  be 
effected.  The  Commission  tentatively 
concludes  that  given  the  existing 
constraints  on  carriers'  overall  refv>m 
that  apply  to  Local  Switching,  and  the 
numbers  and  character  of  BSEs  to  Le 
unboundled.  the  BOCs  should  be 
permitted  some  pricing  Hexibiiity  tvithi:i 
thai  element  for  BSEs.  The  Commission 
seeks  comments  on  several  alternatives 
that  would  permit  such  a  result;  (I) 
Continued  adherence  to  existing  r^te  of 
return  constraints  at  the  element  level 
alone:  (2]  application  of  rules  analogoiis 
to  those  imposed  on  strategically  priced 
special  access  rates;  (3)  application  of  a 
particular  costing  model  such  as  the 
Bellcore  Switching  Cost  Information 
System;  and  (4)  apphcation  of  fully 
distributed  costing  principles  to  BSE 
subelements.  The  Commission  proposes 
to  extend  this  treatment  generally  lo 
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utht^'  rnte  siihelenfnts  that  the 
Commission  p.thpr  requires  or  permits 
IochI  exchanse  carriers  to  offer  on  an 
ur.!)undlpd  basis. 

3  The  Corrmission  also  tentatively 
concludes  that  the  present  enhanced 
service  prov ider  (FSP)  exemption  from 
H(  cess  charges  should  be  retained,  since 
it  ensures  a  measure  of  stability  in  this 
time  of  rapid  change  for  the  enhanced 
service  industry.  Compared  to 
alternative  approaches,  the  present 
exemption  provides  sulvstdntial  benefits 
to  ESPs  w  hile  not  imposing  new  burdens 
on  other  ratepayers  or  disrupting  stale 
policies  Hovsever.  the  Commission 
invites  comments  on  two  possible 
alternatives  to  the  present  exemption: 
(1)  E.xemption  from  the  carrier  common 
i.ne  charge,  while  continuing  to  assess 
traffic  sensitive  charges  for  interstate 
switched  access;  and  (2)  a  percentage 
discount  on  all  switched  access 
elements. 

4.  Kin.illy,  the  Commission  will 
reassess  whether  the  spp.:if;.';  pricing 
rp(]u;rempnt3  established  in  Computer 
III  are  necessary  for  ONA  services, 
given  the  BOC's  ON'A  [iroposals  and  the 
tariffing  principles  established  in  the 
BOC  ONA  Order  The  Commission 
tentatively  concludes  that  these 
requirements,  relating  to  distance- 
sensitive  pricing,  the  Basic 
Interconnection  Charge  and  the  B.isic 
Concentration  Charge,  are  no  io.n^er 
necessary  and  should  be  ehnimated. 

5.  This  19  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
^f'l'fraUy  {  1  1206(a)  of  the 
Commission  s  rules  47  CFR  M206(a), 
for  rules  governing  perniissiLle  ex  parte 
contacts 

6  The  Commission  determined  that 
the  Regulatory  Flexibility  Act  is  not 
applicable  m  this  proceeding,  in  'ts 
m,ijor  access  charge  rulemaking 
proceeding  (CC  Docket  73-82).  the 
Commission  determined  that  the 
Regulatory  Flexibility  Act  did  not  apply 
in  that  local  exchange  carriers,  the 
parties  directly  subject  to  our  rules,  do 
not  fall  within  the  Act  s  definition  of  a 
"siiu!!  entity  " 

'  The  propos-al  contained  in  the 
NPRM  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form.  inform<it:on  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
r  lit  increase  or  decrease  burden  hours 
niposed  on  the  public. 

H  Pursuant  'o  47  U.S.C.  154(i).  154{j), 
201 -fl5  218.  and  403  and  5  U  S.C  553. 
notice  IS  hereby  given  of  the  proposed 
adoption  of  new  or  modified  rules  in 
accordaiirp  with  the  disr-ussion  and 


delineation  of  issues  in  this  Notice  of 
Proposed  Rulemaking. 

9.  Comments  on  the  issues  and 
proposals  discussed  herein,  together 
with  proposed  rule  amendments,  if  any, 
are  to  be  filed  not  later  than  June  26, 
1989  and  replies  are  to  be  filed  not  later 
than  July  26, 1989.  In  accordance  with 
the  provisions  of  Section  1.419  of  this 
Commission's  Rules,  47  CFR  1.419.  an 
original  and  five  copies  of  all 
statements,  briefs,  comments  or  replies 
shall  be  filed  with  the  Federal 
Communications  Commission, 
Washington.  DC  20554.  and  all  such 
filings  will  be  available  for  public 
inspection  in  the  Docket  Reference 
Room  at  this  Commission's  Wa.shingtun, 
DC  office.  One  additional  copy  shall  be 
filed  at  the  offices  of  International 
Transcription  Services  (ITS),  1919  M 
Street  NW.,  Room  246,  Washington,  DC 
20037.  In  reaching  our  decision,  this 
Commission  may  consider  information 
and  ideas  not  contained  in  filings, 
provided  that  such  information  is 
reduced  to  writing  and  placed  in  the 
public  file,  and  provided  that  the  fact  of 
this  Commission's  reliance  on  any  such 
information  or  ideas  is  noted  in  the 
Order. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
|FR  Dot  89-11499  Filed  5-12-«9;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No  8*-98,  RM-66381 

Radio  Broadcasting  Services;  Davis 
and  Winters.  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Eric  R. 
Hilding,  d/b/a  Hilding  Communications, 
requesting  the  allotment  of  FM  Channel 
288A  to  Winters.  California,  as  that 
community's  first  local  broadcast 
service.  Additionally,  petitioner  requests 
the  substitution  of  Channel  282A  for 
Channel  288A  at  Davis,  California, 
licensed  to  KYLO  Radio,  Inc.,  for  Station 
KYLO(FM),  to  accommodate  the 
proposal.  Coordinates  used  for  Channel 
288A  at  Winters  are  38-33-17  and  121- 
57-12,  while  those  used  for  Channel 
282A  at  Davis  are  38-35-20  and  121-43- 
30 

DATES:  Comments  must  be  filed  on  or 
before  June  26, 1989.  and  reply 
comments  on  or  before  July  11. 1989. 


ADDRESS:  Federal  Communii:ati(iii.s 
Commis'^ion.  Washington.  DC  20.154.  In 
addition  to  filing  comm.ents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows;  Eric  R.  Hilding.  d/ 
l)/a  Hilding  Communications,  P.O.  Box 
i:'0O,  Morgan  Hill.  CA  95037. 

FOR  FURTHER  INFORMATION  CONTACT: 

N'anry  Joyncr,  Mass  Media  Bureau,  (202) 
R34-fj5.10." 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
H9-98.  adopted  24.  1989.  and  released 
May  5,  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Do(  kets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3il00.  2100  M  Street.  NW.  Suite 
UO.  Washirigton.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memtiers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
f:onsideration  or  court  review,  all  ex 
par'e  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one  v^hi^h  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Kf>dpr,-il  Communications  Commission. 
Karl  \.  Kensinger. 

Chief.  Ailocationti  Branch.  Policy  and  Rules 
Division.  Mass  MpJio  Bureau. 
|FR  Doc.  89-11502  Filed  5-12-B9;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  89-99,  RM-6640! 

Radio  Broadcasting  Services;  North 
Crossett,  AR 

AGENCY:  Fed(  ral  Communications 

Com.rnission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Contemporary  Communications, 
permittee  of  Station  KWLT(FM), 
Channel  274,^.  North  Crossett, 


Arkansas,  seeking  the  substitution  of 
Channel  274C2  for  Channel  274A  and 
modification  of  its  permit  accordingly. 
Referenfe  cooieiinates  used  for  Channel 
274C2  at  North  Crossett  are  33-08-23 
and  92-04-14. 

DATES:  Comments  must  be  filed  on  or 
before  June  26.  1389.  and  reply 
romments  on  or  before  July  11, 1989. 

ADDRESS:  FeHp'-a!  Communications 
Comriiission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Larry  G.  Fuss, 
Contemporary  Communications.  P.O. 
Box  4010.  Opellka.  AL  36803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nam  y  Joyner,  Mass  Media  Bureau,  (202) 
634 -(.'30. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-99.  adopted  April  24.  1989.  and 
released  May  5.  1989.  The  full  text  of 
this  Commission  decision  is  av.iil.ible 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
:opy  contractors.  International 
Transcription  Ser\ir.e.  (202)  857-3WX), 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  M, iking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sufh  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regvirding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Karl  A.  Kensinger. 

Chief,  .'Mlocalions  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  89-11501  Filed  5-12-89:  8:45  am] 
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47  CFR  Part  76 

I  MM  Docket  No.  89-351 

Definition  of  a  Cable  Television 
System 

AGENCY:  Federal  Communication 

Commission. 

action:  Proposed  rule;  correction  of 

dates. 

SUMMARY:  This  notice  corrects  the  filing 
dates  previously  prescribed  in  the 
Federal  Register  of  April  10, 1989  (54  FR 
14253)  for  comments  and  replies  to  he 
submitted  in  the  FCC's  proposed 
rulemaking  concerning  the  definition  of 
a  cable  television  system,  MM  Docket 
No.  89-35. 

DATES:  Comments  must  be  submitted  on 
or  before  June  9. 1989.  and  reply 
I  nnments  on  or  before  July  10. 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Biii'i  M  L.  Brick,  Cable  Television 
Branch,  Video  Services  Division,  Mass 
Media  Bureau,  (202)  632-7480.. 

Erratum 

Released: 

This  document  corrects  the  dates  on 
which  comments  and  reply  comments 
are  due  on  the  Notice  of  Proposed  Rule 
M.ikmo  (FCC  89-40)  in  the  captioned 
prof  eeding  The  corrf  ct  dates  are  June  9. 
1989.  and  July  10.  1989,  respectively. 

Fi'i!.  i.i!  Communications  Commission 

Donna  R.  Searcy, 

Secretary. 

jFR  Do<    ai4-UV)J  Filed  5-12-89;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  383 

I FHWA  Docket  No.  MC-89-9 1 

RIN2125-AC24 

Minimum  Uniform  Standards  tor  a 
Biometric  Identification  System  to 
Ensure  Identification  ot  Operators  ot 
Commercial  Motor  Vehicles 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Advance  notice  of  proposed 

nil  ni. iking:  request  for  comments. 

summary:  The  FHWA  is  requesting 
comments  from  interested  parties 
concerning  the  establishment  of  a 
biometric  identifier  for  operators  of 
commercial  motor  vehicles  (CMVs).  This 


identifier  would  be  used  in  conjunciton 
with  the  Commercial  Driver's  LJcen«!e 
Information  System  (CDLIS)  to  assure 
the  positive  identification  of  drivers  in 
order  to  prevent  multiple  commercial 
drivers'  Hcenses  (CDI-s).  This  action  is 
in  response  to  Congress'  enactment  of 
the  Truck  and  Bus  Safely  and 
Regulatory  Reform  Act  of  1988.  Section 
9105,  which  requires  the  Secretary  of 
Transportation  to  issue,  by  Derem*)or 
31, 1990.  regulations  establishing 
minimum  uniform  standards  for  a 
biometric  identification  system  for 
identification  of  operators  of  CMVs. 

DATE  Comments  must  be  received  on  or 
before  July  14, 1989. 

ADDRESS:  Submit  written,  signed 
comments  to  HIWA  Docket  No.  MC-B»- 
9.  Room  4232,  HCC-10.  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street.  SVV., 
Wa.shington.  DC  20590.  Cummenters 
may,  in  addition  to  submitting  "hard 
copies  "  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
density)  in  a  format  that  is  compatible 
with  either  word  processing  programs. 
Word  Perfect  or  WordStar.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  irom 
8:30  a.m.  to  3:30  p.m.  ET.  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CON-ACT: 

Ms.  Jill  L  Hochman,  Lhiel.  Standards 
Review  Division.  Office  of  Motor  Carrier 
Standards  (202)  366-4009,  or  Mr.  Paul 
Brennan,  Office  of  the  Chief  Counsel. 
(202)  36&-0834.  Federal  Highway 
Administration.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET.  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTAPV   INfORMATIQ^     -)eCtlOn 

9105(a)  ot  ine  Iruck  and  bus  bafety  and 
Regulatory  Reform  Act  of  1988  (Pub.  L 
100-690. 102  Stat.  4181.  4527)  requires 
the  Secretary  of  Transportation  to  issue, 
by  December  31. 1990.  regulations 
establishing,  for  purposes  of  section 
12007  and  12009  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986. 
minimum  uniform  standards  for  a 
biometric  identification  system  applying 
to  operators  of  CMVs.  The  purpose  of 
this  system  would  be  to  provide  positive 
identification  of  drivers  m  the  CDLIS 
and  a  constraint  against  drivers' 
obtaining  more  than  one  CDL 

Background 

A  variety  of  factors  contribute  to 
accident  causation,  including  the 
highway,  the  environment,  the  vehicle 
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and  thn  drut-r.  The  CiimmerriH!  Motor 
Vehicle  Safptv  Act  of  19WS  (Title  XII  of 
\\}y  L  9<*-.'5"0)  (CMVS.A)  was  enacted  to 
remove  unsafe  and  unqualified 
Cf'mmercidl  drivers  from  the  nation's 
hiah\v.,ys  This  vmiI  be  done  by  making 
It  i;l"KHl  fordmers  to  have  more  than 
(;:i"  I'rense:  by  estiibiishmg  uniform 
standards  which  will  be  used  by  the 
States  to  issue  a  CDL  by  ensuring  that  a 
d.'iver  posses.ses  the  knowledsje  and 
skills  necessary  to  safely  operate  the 
t\pe  of  vehi'.ie  he  or  she  drives;  by 
establishing  standards  tjased  on 
convictions  for  which  CMV  operators 
v.;!l  be  disqualified;  and  instituting  a 
reporting  system  to  ensure  that  all  such 
(.onvictions  are  reported  'o  the  driver's 
State  and  included  on  h.s/her  driver  s 
r'M:ord 

To  assure  "one  hcense-one  record'"  for 
each  driver,  the  CMVS.^  also  directed 
l!:e  Secretary  to  establish  an 
information  system  which  would  serve 
as  a  cleann^^hou.se  and  depository  of 
information  pertaining  to  the  licensing 
und  identification  of  operators  of  CMVs 
and  the  disqualification  of  such 
operators  from  operating  CMVs.  The 
clearninghouse,  CDLIS.  contains  the 
identification  information  on  CMV 
drivers  and  identifies  the  State  vvh.ch 
is.sued  the  license  and  where  the  driver's 
record  is  retained.  CDLIS  is  connected 
to  a  telecommunication  system. 
AA.MVAnet.  operated  by  AAMVAnet, 
!:.(  ,  a  wholly  owned  subsidiary  of 
American  .Association  of  Motor  Vehicle 
Admiriistratnrs  (AAMVA).  AAMVAnet. 
which  connects  the  States  to  the  CDUS 
and  each  other,  is  designed  to  facilitate 
the  timely  exchange  of  information  on 
commercial  drivers  among  the  States. 

Section  12()0r  of  'he  CMVSA  provides 
that  the  CDLIS  shall,  at  a  minimum, 
include  the  following  information 
concerning  each  operator  of  a 
commercial  motor  vehicle: 

(1)  Information  the  Secretary 
considers  appropriate  to  ensure 
identification  of  such  operator; 

(2)  The  name  and  address  of  such 
operator  and  a  physical  description  of 
such  operator; 

(3)  The  social  security  number  (SSN) 
of  such  operator  or  such  other  number  or 
information  as  the  Secretary  determines 
appropriate  to  identify  such  operator; 

(4)  The  name  of  the  State  which 
issued  the  driver's  license  to  such 
operator 

1 5)  The  dates  between  which  such 
1. cense  is  valid;  and 

(6|  Whether  or  not  such  operator  has 
or  has  had  a  drivers  license  which 
authorized  such  person  to  operate  a 
commercial  motor  vehicle  suspended, 
revoked,  or  canceled  by  a  Siate.  has  lost 
the  right  to  operate  a  CMV  in  a  State  for 


any  period,  or  has  been  disqualified 
from  operating  a  CMV 

The  GDI. IS  which  became  operational 
in  January.  1989.  provides  an  inquiring 
State  with  the  ability  to  check  if  a 
person  already  has  a  CDL  before  issuing 
a  commercial  license  to  that  applicant. 
The  CDLIS  is  actually  a  "pointer 
system"  which  employs  a  matching 
procedure  to  determine  if  an  applicant 
was  ever  issued  a  CDL  and.  if  so,  then 
points  to  the  State  which  issued  it.  The 
actual  driver's  record  can  then  be  sent 
(electronically)  to  the  inquiring  State. 
Each  State  retains  both  the  right  to  issue 
and  administer  the  commercial  driver's 
licenses  held  by  its  residents  and  the 
responsibility  to  maintain  the  driver 
record  associated  with  each  licensed 
driver.  States  are  required  to  report  non- 
resident convictions  to  the  State  of 
residence.  The  driver  record  information 
is  available  to  other  States. 

Currently,  a  cluster  of  personal  and 
descriptive  data  is  being  used  as  the 
identifier.  The  items  included  in  this 
cluster  are:  name,  date  of  birth,  sex, 
height,  weight,  eye  color,  social  security 
number,  and  license  number  with  State 
of  issuance. 

A  variety  of  procedures  are  used  to 
manipulate  identifying  information, 
including  name  reduction  via  a  soundex- 
type  equivalent,  substitution  of 
nicknames,  deviations  on  birth  dates, 
deviations  on  SSN,  etc.  The  process 
results  in  a  probability  of  identification. 
At  the  completion  of  the  procedures,  if 
the  probability  of  an  identification 
remains  above  a  specified  threshold. 
this  probable  match  is  reported  to  the 
inquirer.  If  multiple  possible  matches 
are  found,  they  are  also  returned  to  the 
inquirer  for  evaluation. 

Because  identifying  information 
includes  the  license  number  and  the 
State  that  issued  the  license  for  each 
name  and  alias,  it  is  possible  to  quickly 
verify  whether  the  person  holding  the 
license  appears  to  be  the  one  to  whom  it 
was  issued.  Very  few  people  will  be 
able  to  avoid  identification  (e.g.  to  use  a 
false  identity)  by  the  procedures  that  are 
in  place.  If  a  false  identity  is  created  in 
order  to  obtain  multiple  licenses,  it  is 
likely  that  fraud  has  been  committed. 

Because  the  CDLIS  design  was 
developed  in  parallel  with  the  FHWA's 
notice  of  proposed  rulemaking  (.\'PRM) 
on  the  Commercial  Driver  Testing  and 
Licensing  Standards,  published  at  52  FR 
47326  on  December  11. 1987,  the  broader 
cluster  of  identifiers  described  above 
had  not  been  adopted  at  the  time  the 
■NPRM  was  published.  Consequently,  the 
M'R.M  addressed  only  a  SSN  as  the 
unique  identifier.  Among  the  questions 
raised  in  that  NPRM  (FHWA  Docket  No. 
.MC-fi7-iej.  on  CDL  documentation  was 


"although  FHWA's  proposal  uses  the 
social  security  number  as  the  number  to 
identify  CMV  operators,  the  FHWA 
recognize?  that  there  are  several  new 
and  developing  technologies  that  could 
be  used  to  uniquely  identify  each  CMV 
operator.*  *  *  Should  any  of  these 
technologies  be  required  as  part  of  the 
standard?"  The  response  to  this 
question  was  varied.  Most  of  the  States 
that  responded  requested  that  further 
study  of  relevant  technologies  be 
undertaken.  These  Slates  favored 
further  study  leading  toward  adoption  of 
a  system  and  a  phase-in  period  at  a  later 
date,  after  the  initial  CDL  system  is  fully 
operational.  Some  stales  noted  that 
systems  currently  are  very  expensive; 
the  field  is  advancing  very  fast;  and 
technology  is  quickly  obsolete.  The 
associations  and  private  companies  that 
responded  were  more  evenly  divided 
between  further  study  and  imm.cdiate 
adoption  of  a  more  sophisticated 
technology.  The  American  Trucking 
Associations  (ATA)  proposed  the  early 
adoption  of  the  retinal  scan  as  the 
identifier.  The  ATA  alleged  that  the 
social  security  number  is  unsatisfactory 
as  an  identifier  since  it  is  relatively  easy 
to  obtain  fraudulent  social  security 
numbers.  It  claimed  that  retinal  image 
data  could  be  stored  on  a  magnetic  strip 
on  the  CDL,  ensuring  roadside  positive 
identification  of  drivers. 

Since  passage  of  the  CMVSA.  the 
FHWA.  along  with  its  contractors. 
AA.MVA  and  California,  has  proceeded 
to  study  this  issue  in  a  methodical 
manner.  In  1987.  the  Orkand 
Corporation,  as  part  of  a  broader  effort, 
evaluated  biomelric  identifiers.  The 
Orkand  Corporation  report,  entitled 
"Functional  Description  for  a  Unique 
Identification  System  for  the 
Commc-cial  Driver's  License 
Information  System  "  was  delivered  in 
February  1988.  In  December.  1988.  the 
State  of  California.  Department  of  Motor 
Vehicles  (CDMV).  in  conjunction  with  a 
Committee  of  States,  finalized  an 
FHWA  funded  "Feasibility  Study 
Report"  on  hiometric  identifiers.  These 
reports  have  been  placed  in  the  public 
docket  and  are  available  for  review. 
They  are  summarized  later  in  this 
document. 

In  recent  legislation,  the  Congress 
further  recognized  the  importance  of  the 
positive  identification  of  drivers  and 
required  standards  for  a  biometric 
identifier.  Section  9105  of  the  Truck  and 
Bus  Safety  and  Regulatory  Reform  Act 
of  1988  requires  that  the  Secretary  shall: 
(a|  Issue  regulations  by  December  31. 
1990.  that  establish  minimum  uniform 
standards  for  a  biometric  identification 


system  to  ensure  identification  of 
operators  of  commercial  motor  vehicles. 

(b)  Carry  out  a  pilot  project  to 
demonstrate  the  use  of  such  biometric 
identification  systems. 

Results  of  Prior  Studies 

The  Orkand  Corporation  reported  on 
issues  associated  with  biometric 
technology.  It  examined  retinal  image, 
fingerprint,  hand  geometry,  voice,  and 
signature  biometirc  technologies,  and 
the  approprialneess  of  using  biometric 
identification  within  the  commercial 
driver  licensing  environment.  The  report 
evaluated  each  of  these  biometrics 
against  the  following  three  principal 
requirements  which  Orkand  believed, 
based  on  its  research,  to  be  neces-sary 
for  any  identification  technology  used  in 
a  commercial  driver  licensing 
environment.  The  Report  states  that: 

(a)  the  system  must  be  capable  of 
piTformniB  both  enrollment  and  verification 
functions;  (During  enrollment  the  biometric 
database  is  searched  for  duplicate  records: 
during  verification,  the  current  biometric 
identify  record  is  compared  to  the  previously 
stored  biometric  enrollment  records.) 

(b)  the  system  must  be  capable  of 
performing  these  funclinns  for  large  data 
bases:  and 

(c)  the  system  must  be  alile  to  monitor 
identifier  recording  processes.  (The 
identifiers  under  consideration  rely  on 
consistent  measurement  or  reading  of  the 
characteristics  being  captured.  In  order  to 
assure  that  good  data  is  captured,  the  system 
must  permit  monitoring  by  driver's  licensing 
personnel ) 

The  report  concluded  that  two 
biometric  technologies — retina!  scanning 
and  automatic  fingerprint  identification 
systems  (AFIS) — should  be  considered 
to  identify  commercial  drivers  because 
these  two  technologies  are  the  only 
biometric  identifiers  that  met  the 
principal  criteria.  Retinal  scanning 
measures  the  light  and  dark  areas 
caused  by  blood  ves.sel  patterns  in  the 
eye.  AFIS  uses  minutiae  (fingerprint 
ridge  characteristics)  matching 
technology,  an  image  system  and  a 
networking  capability  to  access  data 
bases.  Also,  the  report  recommends 
careful  testing  of  biometric  systems  both 
in  controlled  and  demonstration 
environments  prior  to  considering  a  full- 
scale  implementation  program. 

The  CDMV  then  proceeded  to 
determine  the  feasibility  of  biometric 
identifier  technology  in  the  driver 
licensing  environment.  The  CDMV 
Feasibility  Study  Report  recommends 
that  both  retinal  scan  and  AFIS 
technologies  be  tested  within  a  driver 
licensing  environment  to  determine 
which  technology  best  satisfies  the 
national  CDL  program  effort  and  the 
one-license  provision  of  CMVSA, 


The  CDMV  report  identified  an  initial 
set  of  functional  requirements  that 
should  be  satisfied  by  the  system  design 
of  any  biometric  identifier  system  in 
order  to  be  feasible  for  commercial 
driver  licensing.  These  are: 

1.  The  system  must  capture  the 
biometric  identifier  from  each  applicant 
without  increasing  the  net  transaction 
processing  time  (the  actual  time  a 
customer  is  in  a  DMV  office). 

2.  The  biometric  identifier  must  be  an 
accurate,  relatively  unalterable,  unique, 
physical  characteristic  that  can  be 
captured,  recognized  or  verified  and 
stored  and  that  is  verifiable  over  an 
indefinite  period  of  time. 

3.  The  method  of  capturing  the 
biometric  identifier  must  be  unobtrusive 
to  the  applicant.  The  method  must  be 
socially  acceptable  and  not  endanger 
the  health,  safely,  or  welfare  of  any 
applicant. 

4.  The  system  of  capturing, 
recognizing  or  verifying  and  storing  each 
applicant's  biometric  record  must  have 
been  previously  tested  for  accuracy  in 
an  environment  that  proximates  that  of 
the  CDLIS  with  an  acceptable  error  rate. 

5.  The  system  must  be  able  to  search 
and  compare  new  biometric  identifiers 
against  stored  records.  The  system  must 
also  be  capable  of  performing 
verifications  on  previously  established 
biometric  records.  The  recognition 
process  must  be  accomplished  within  an 
acceptable  amount  of  elapsed  time  after 
receipt  of  the  inquiry,  and  verification 
processes  must  be  accomplished  within 
a  very  short  time  from  the  receipt  of  the 
inquiry. 

6.  During  the  initial  enrollment 
process  (conversion)  for  previously 
licensed  commercial  drivers,  the 
biometric  data  base  file  will  grow  from 
zero  records  to  5  million  records. 
Therefore,  during  the  conversion,  the 
system  must  be  capable  of  searching 
and  comparing  the  5  million  current 
records  and  the  500,000  new  CDLs 
issued  each  year  against  this  growing 
data  base.  Once  the  biometric  records 
on  existing  commercial  drivers  have 
been  captured,  compared  and  stored,  the 
system  must  be  capable  of  annually 
recording,  comparing,  and  storing 
500,000  new  CDL  applicants'  biometric 
records.  The  system  must  also  be 
capable  of  annually  verifying  the 
biometric  records  on  1.25  million  CDL 
renewal  applicants,  250,000  interstate 
residency  change  applicants  and  90.000 
applicants  seeking  duplicate 
(replacement)  licenses  and  the 
anticipated  5%  a  year  growth  in  these 
types  of  applications. 

7.  The  system  must  have  a  method  of 
capturing,  storing,  and  reporting 
management  information,  such  as  the 
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number  of  new  biometric  records 
accepted,  the  number  of  biometric 
records  verified,  the  number  of 
applicants  the  system  was  unable  to 
"enroll,"  measurements  of  the  quality  of 
the  information  captured,  system  down 
time,  the  system  errors  by  type,  and 
average  enrollment  processing  time  on  a 
daily,  weekly  and  monthly  basis. 

8.  The  system  must  be  compatible 
with  and  capable  of  interfacing  with 
CDLIS  designed  pursuant  to  the 
CMVSA. 

9.  The  system  must  be  reliable, 
allowing  the  states  to  provide 
uninterrupted  service  to  their  applicants 

10.  Any  biometric  identifier  capturing 
device  must  provide  on-site,  immediate 
identification  of  whether  or  not  an 
acceptable  biometric  sample  has  been 
obtained,  thereby  guarding  against  the 
need  for  customers  to  make  return  visits 
to  the  local  offices  solely  to  recapture 
their  biometric  record. 

11.  The  system  must  be  simple  to  use. 
Use  of  the  system  must  be  easily 
understood  by  employees  and  must  be 
easy  to  explain  to  the  states'  customers 
whether  they  are  English  or  non-English 
speaking. 

12.  In  order  to  encourage  maximum 
biometric  system  participation  by  the 
states,  the  system  should  offer  sufficient 
Hexibility  in  procurement  options  and 
the  capture  and  transmission  of  the 
biometric  data. 

13.  The  system  must  be  capable  of 
accurately  accomplishing  proper 
identification  without  a  candidate  li.M 
for  virtually  all  of  the  applications. 

14.  The  system  must  be  capable  of 
interfacing  with  other  biomelric 
identifier  systems  using  the  same  t>pe  of 
biometric  and  meeting  standards  of  data 
exchange  recognized  by  the  AAMVA 
now  or  in  the  future  for  the  biometric 
identifier  captured.  If  the  biometric 
identifier  is  an  automated  fingerprint, 
the  interface  must  meet  American 
National  Standards  Institute  (formerly 
the  National  Bureau  of  Standards) 
standards. 

15.  The  verification  template/minutiae 
must  be  capable  of  being  incorporated 
on  a  data  carrier  card  issued  in  the  form 
of  a  driver's  license. 

16.  The  system  must  have  the 
potential  for  remote  verification  when 
used  with  a  data  carrier  license 
document. 

As  provided  by  the  Truck  and  Bus 
Safety  and  Regulatory  Reform  Act  of 
1988.  the  FHWA  intends  to  carry  out  a 
pilot  project  to  demonstrate  and  study 
the  use  of  biometric  identification 
systems  for  ensuring  identification  of 
operators  of  CMVs.  As  recommended  in 
the  Feasibility  Study  Report,  both  retinal 
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scar:  ,ind  AfIS  tnrhnoiovjifs  will  be 
tcs'cd  by  the  FHW.A  in  the  pilot  sttuJy 
vvitlvn  a  driver  licensing  onvironT.i-nt  to 
df't'rmine  which  technoioi^y  be!?t 
s..i'i.s''ies  the  national  GDI,  program  effort 
and  the  one-license  provision  of  the 
CMVS.A.  Both  technologies  will  be 
asses.sed  !o  determine  the  ability  of  each 
to  meet  the  reqairement.s  outlined  in  the 
Feas.hility  Study  Report. 

Rulemaking 

The  FH\V.-\  expects  to  issue  a  notice 
nf  proposed  rulemaking  based  on  the 
ciimments  on  this  advance  notice  of 
proposed  rulemaking  and  results  from 
the  pilot  demonstration  project.  The 
pilot  demonstration  project  is  expected 
to  bo  completed  by  December  1989.  The 
requirements  ouHined  in  the  Feasibility 
Stud>  Report  which  relate  to 
uniqueness,  accuracy,  versatility, 
reliability,  flexibility,  processing  time, 
and  public  acceptability  will  be 
thoroughly  studied.  Costs  and  related 
benefits  will  also  be  assessed.  We 
expect  the  notice  of  proposed 
rulemaking  to  be  issued  in  early  19<)0 
and  the  final  rule  by  the  end  of  that  year 
as  required  by  the  Truck  and  Bus  Safety 
Act  .md  Regulatory  Reform  of  19B8, 

Issues  and  Questions  for  Comment 

In  order  to  more  fully  understand  the 
various  issues  relating  to  this  topic  and 
to  develop  a  proposal  as  required  by  the 
198«  Act.  the  FHWA  is  solici'ing 
comments  on  the  following  questions,  as 
well  as  any  additional  issues  identified 
by  respondents. 

Costs  and  benefits 

Although  some  drivers  maintained 
multiple  drivers  licenses  before  July  1, 
1^87,  when  this  practice  Wris  not  clearly 
prohibited  by  Federal  regulations  or  l>y 
all  of  the  States,  it  is  unknown  how 
many  drivers  continue  to  possess 
m  :!!  pie  licenses.  It  is  even  more  unclear 
hiiw  -Mny  would  lake  the  considerable 
I  Id  tional  steps  required  to  cr>Mte  a 
f  <'s.:'  identity  in  order  to  circumvent  the 
Lav  once  all  CDL  holders  are  registered 
111  one  central  clearinghouse,  in  order  to 
understand  the  scope  of  the  current 
pmblt'm  or  the  problem  as  it  may  exist 
ill  ttic  f-itcre,  any  information  possessed 
by  tlio  industry,  the  Sta'es,  professional 
organizations,  or  the  general  public  is 
requested. 

(1)  How  many  drivers  currently 
operate  in  defiance  of  the  law? 

(21  Also,  how  extensive  will  this 
prolileni  be  when  the  program  is  fully 
implemented  and  ail  CDL  holders  are 
entered  into  the  CDLJS? 

(3)  On  what  basis  are  the  above 
estimates  of  the  size  of  the  problem 
made.' 


(4)  What  alternatives  besides  the 
biomelric  identifier  can  be  used  to 
reduce  or  eliminate  the  problem? 

(5)  Since  the  CDLIS  supports  a  broad 
comparison  of  identifying  infonnation, 
does  internal  comparison  of  individual 
idcntincation  records,  in  coniunction 
with  severe  penalties,  provide  ample 
reason  for  drivers  not  to  seek  multiple 
licenses? 

The  pilot  demonstration  project  will 
assess  two  technologies:  retinal  scan 
and  AFIS.  The  RiW  A  needs 
information  concerning  costs  and 
l:>enefits  for  earh  of  these  systems.  The 
FHWA  realizes  that  the  pilot  will  help 
develop  some  of  this  information,  but 
seeks  input  on  other  related  experience. 

(6)  How  much  will  such  a  system  cost 
in  terms  of  hardware,  software, 
personnel,  training,  and  impacts  on 
existing  state  licensing  procedures? 
Please  specify  by  each  office  where  the 
equipment  is  located  and  for  the  entire 
State. 

(7)  What  factors  are  most  likely  to 
increase  costs  of  the  system? 

(0)  What  are  the  costs  likely  to  be  for 
making  the  system  mandatory  for  all 
states  as  opposed  to  making  it  optional? 

(9)  What  are  the  benefits  likely  to  be? 

(a)  In  terms  of  money? 

(b)  In  terms  of  "non-monetary"  or 
social  benefits? 

(10)  How  much  would  each  State  be 
willing  to  pay  each  year  for  such  a 
system? 

(a)  In  terms  of  additional  AAMVAnet 
costs. 

(b)  In  terms  of  within  State  costs. 

(c)  Both  of  these. 

(11)  How  much  could  each  licensee  be 
assessed  for  such  a  system  and  how 
would  this  relate  to  total  costs' 

(12)  What  is  a  tolerable  error  rate  for 
both  erroneously  identifying  a  match 
when  there  is  not  one  and  not 
identifying  a  match  that  should  actually 
be  one? 

(13)  How  much  additional  time  for 
conducting  the  match  search  is 
considered  acceptable?  This  process 
may  delay  issuance  of  a  hcense. 

(14)  Under  what  conditions  would  it 
be  acceptable  to  issue  temporary 
licenses? 

(15)  What  are  the  acceptable  added 
costs  (per  license),  assuming  limited  and 
widespread  use? 

(16)  What  benefits  would  be  achieved 
in  having  the  biometric  information 
available  on  the  CDL  in  a  form  that 
could  be  read  electronically? 

Mandatory  versus  optional 

The  Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1988  requires 
that  minimum  uniform  standards  for  a 
biometric  identification  system  be 


established  for  purposes  of  sections 
1 20C)7  and  12009  of  the  CMVS.^. 

(17)  Should  the  establishment  of  such 
a  system  be  made  mandatory  for  all 
States? 

(18)  If  SO.  when  should  such  a 
standard  be  mandated? 

Privacy 

(19)  Are  there  privacy  issues 
involved? 

(20)  Would  there  be  any  privacy 
distinctions  between  an  AFIS  and  the 
retinal  scan? 

(21)  If  problems  are  noted,  what 
modifications  would  alleviate  these? 

(22)  Who  should  have  access  to  this 
data  and  for  what  purpose? 

Market  considerations 

Currently,  there  is  only  one  vendor 
marketing  retinal  scan  technology  and 
only  a  limited  number  marketing 
automatic  fingerprint  identification 
systems  technology,  which  cannot 
currently  exchange  data  from  one 
vendor's  system  to  another's  at  an 
acceptable  level  of  detail. 

(23)  Is  there  vendor  support  to 
accommodate  nationwide 
implementation  and  projected  growth? 

(24)  Should  the  FHWA  merely  specify 
performance  parameters  and  leave 
vendors  to  develop  requisite  systems,  or 
should  the  selection  be  restricted  to 
existing  system  designs? 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291.  However, 
because  of  the  public  interest  in 
commercial  motor  vehicle  safety,  this 
notice  is  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  DOT.  For  this  reason  and 
pursuant  to  Executive  Order  12498.  this 
rulemaking  action  has  been  included  on 
the  Regulatory  Program  for  signific  int 
rulemaking  actions. 

The  economic  impacts  of  this 
rulemaking  that  will  occur  are  mandated 
by  the  statutory  provisions  themselves. 
For  this  reason,  a  full  regulatory 
evaluation  will  not  be  required. 
However,  commenters  should  provide 
any  cost/benefit  data  that  they  believe 
relevant. 

Based  upon  information  available  to 
the  FHWA  at  this  time,  this  action,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  Ihe  Regulatory 


Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RI,\  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  L'nified  Agenda. 

Federalism  Assessment  Statement 

The  FHWA  will  review  this  action  in 
light  of  the  purposes  of  the  Truck  and 
Bus  Safety  and  Regulatory  Reform  Act 
of  1988  and  requests  comments  on  ways 
to  reduce  the  paperwork  burden. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation.  It 
IS  certified  that  the  policies  contained  in 
this  document  have  been  assessed  m 
light  of  the  principles,  criteria,  and 
requirements  of  the  Federalism 
Executive  Order  12612  (October  26. 
1987). 

List  of  Subjects  in  49  CFR  Part  383 

Commercial  driver's  license  standards 
requirements  and  penalties,  Highway 
and  roads.  Motor  vehicle  safety, 
Reporting  and  recc  dkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217  Motor  Carrier 
Safety). 

Authority:  Sec.  9105  of  Pub  L.  KXMltKl.  102 
SiHt,  4181.  4527. 

Issui'ii  on  May  1.  1989. 
R.  D.  Morgan, 
ExiTutr.e  DirfcUir. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1003,  1 160,  1 162  and 
1168 

lEx  Parte  No.  55  (Sub-No.  69)1 

RIN  3120-AA57 

Rules  Governing  Applications  for 
Operating  Authority;  Revision  of  Form 
OP-1 

agency:  Interstate  Commerce. 
ACTION:  Notice  of  proposed  rules. 

SUMMARY:  The  Commission  is  proposing 

to  revise  significantly  the  general 
licensing  application  form  (Form  OP-1) 
and  to  make  corresponding  revisions  in 
its  regulations  governing  licensing 
procedures  at  49  CFR  Parts  1160.  1162. 
and  1168  and  the  list  of  forms  at  49  CFR 
Part  1003.  The  proposed  OP-1 
replacement  form  would  integrate  the 
information  presently  required  in  and 
supercede: 
(1)  The  existing  Form  OP-1  used  by 


applicants  for  motor  and  water  carrier, 
property  broker,  and  household  goods 
freight  forwarder  auihority:  and 

(2)  Form  OCCA-95  used  by  applicants 
for  temporary  and  emergency  temporary 
authority. 

The  proposed  form  revisions  are 
intended  to  simplify  and  unify  the 
temporary  and  permanent  authority 
licensing  processes,  minimize  the 
application  filing  burdens  on  applicants 
and,  in  turn,  create  a  more  efficient 
application  process,  both  for  the  public 
and  the  Commission. 
date:  Comments  are  due  June  14, 1989. 
ADDRESS:  Send  comments  (an  original 
and  10  copies  referring  to  Ex  Parte  No. 
55  (Sub-No.  69)  to: 
Interstate  Commerce  Commission, 
Office  of  the  Secretary, 
Case  Control  Branch, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su7cmnc  Higgms  OMallrv,  (202)275- 
7292,  or  Richard  B.  Felder,  (202)  275- 
7691.  (TDD  for  hearing  impaired:  (202) 
275-1721). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  msl.'-iictions  fur  completing  the 
application  form  are  set  forth  at 
Appendix  A.  and  the  proposed 
replacement  Form  OP-1  at  Appendix  B. 
Corresponding  rule  revisions  are  set 
forth  below. 

The  revised  application  form 
proposed  here  would  minimize  narrative 
responses  required  of  applicants  and,  to 
the  extent  feasible,  substitute  a  "check 
the  box"  or  "fill  in  the  blank"  format  for 
eliciting  information  concerning 
proposed  service  descriptions  and 
applicants'  evidence  of  corresponding 
fitness,  willingness,  and  ability  to 
provide  the  involved  transportation.  The 
format  reflects  the  vast  majority  of 
applications  being  received.  We 
anticipate  that  this  revised  formal  will 
appreciably  streamline  the  application 
process  and  significantly  reduce  the 
public's  need  for  assistance  in 
interpreting  the  existing  licensing 
application  form. 

At  the  same  time,  we  have  exercised 
great  care  in  designing  the  replacement 
form  to  ensure  thai  the  simplified,  self- 
contained  format  does  not  operate  to 
force  applicants  into  standardized 
licensing  categories  or  to  deprive  them 
to  Hexibility  to  design  operating 
authorities  appropriate  to  their 
competitive  circumstances,  operating 
resources  and  limitations,  and 
commercial  realities.  Under  the  revised 
licensing  form  and  application  rules,  we 
will  continue  to  observe  fully  the 
statutory  and  judicial  mandates 


concerning  the  appropriate  Scope  of 
operating  authority  and  the  nature  of 
specific  evidence  required  to 
substantiate  requests  for  certain 
specialized  transporiation  service 
categories. 

Finally,  the  proposed  form  integrates 
the  procedures  and  policies  regarding 
applicants'  safety  fitness  ratings  we 
recently  adopted  in  Ex  Parte  No.  55 
(Sub-No.  71),  "Notice  of  Policy  and  Final 
Rule  Governing  Submission  and 
Evaluation  of  Safety  Fitness  Evidence  in 
Motor  Carrier  Licensing  Proceedings". 
53  PR  49323  (December  7, 1988).  served 
December  6. 1988.  We  stated  there  that 
comments  would  be  requested  on  safety 
fitness  licensing  matters  in  this 
proceeding,  and  we  now  invite  those 
comments.  The  Commission's  approach 
to  evaluating  applicants'  safety  fitness  is 
outlined  in  the  "Instructions"  that 
accompany  the  proposed  form. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  Ihe  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary.  Room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  Ihe 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  However,  we 
specifically  invite  pariies  to  comment  on 
these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603,  the 
Commission  is  required  to  examine 
specifically  the  impact  of  a  proposed 
action  on  small  business  and  small 
organizations.  We  preliminarily 
conclude  that  this  proposal  will  have  a 
significant  positive  impact  on  such 
entities. 

The  proposed  replacement  form  and 
corresponding  licensing  regulations  will 
significantly  reduce  the  lime  required  of 
applicants  and  their  representatives  in 
preparing  licens-ng  requests,  while 
ensuring  that  all  information  essential  to 
the  application  review  process 
continues  to  be  captured  on  Ihe  form — 
indeed  in  a  more  efficient  and  useful 
manner.  Unification  of  the  existing  Form 
OP-1  and  Form  OCCA-95  will 
appreciably  reduce  redundant 


20880 


Fedefal  Re^isler       V. 


M 


.iV 


Mciv  15,  198!)  /  ProDOSC'd  Rules 


Federal  Register  /  Vol    54,  No    92   /  Monday.  May  15.  1989  /  Proposed  Rules 


20881 


ir.furniation  and  dupiicHted  processing 
time  ihat  needlessly  impede  the 
handling  of  both  temporary  and 
perrTianent  operating  authority 
applications. 

The  benefits  of  administrative 
streamlining  and  enhancement  of  the 
.ipplication  review  process  within  the 
Commission  will  flow  directly  to  small 
applicants  in  the  form  of  expedited 
action  on  licensing  requests.  The 
simpHncd  application  and 
comprt  hrrsive  instructions  will  provide 
inert'  ccti  a.ssurance  that  licensing 
requests  are  properly  formulated 
initially  to  substantially  reduce  the  need 
for  revision  upon  reaching  the 
Commission  or  corrective  assistance 
through  informal  contacts  with 
appl,  ,ints  .^.s  a  result  of  the  proposed 
iictiDn  s.Tiiill  applicants  increasingly  will 
I'f  ,!('!•'  to  prepare  .i.nd  uuTsee  the 
;  -1  ;■'.■.  r.fi  of  thpir  own  applications. 
lh.>  u,.l  perm;:  surh  applicants  to 
comirit  a  greater  proportion  of  their 
liTii'cr!  rrso'jrces  to  developing 
( (urpt  l.tivt-ly  s(iiind  operations  once 
.(  ,'hor'»v  !s  sriif 'f^d  m  lieu  of  inordinate 
I  vpciuirur^s  'o  pro<  .;re  pre-iicensing 
..>■.  si;irir,e  an(i  '■I'prfsontation  before  the 
(!i'"ir!iis.sio'i, 

\\  Lv  Ihcrrfore.  conclude  that  the 
()ro[)osed  rules  will  have  a  significant 
positive  impact  upon  a  substantial 
number  of  small  carrier  applicants,  as 
well  as  upon  applicants  generally.  This 
;  npi  -.  '  v\  li  -^ut  impose  additional 
rip.irtii.K,  rf  rii'ikeeriing.  or  compliance 
requiremcr's  '  t'ni  s  i>ail  entties.  Nor 
will  the  rules  proposed  here  duplicate, 
overlap,  or  conflict  with  any  existing 
!■■'>!.■■  ,'  r.iU- 

B.c.iase  the  overall  simplification 
goals  of  this  proposal  speak  directly  to 
the  potential  impact  on  small 
businesses,  we  particularly  invite  the 
comments  of  interested  parties  on  this 

I'.ipjrvvurk  Ks-<ii.l  liOH  .X.'.dlvsia     ' 

It  is  estimated  that  an  average  of  4 
burden  hours  per  response  are  required 
to  complete  the  information  elicited  on 
the  proposed  revised  licensing  Form 
OP-1.  This  estimate  includes  time  for 
reviewing  instruction,  searching  existing 
data  sources,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
As  a  result  of  the  integrated  nature  of 
the  licensing  form,  there  will  be  only 
incremental  differences  between  the 
completion  time  for  permanent  authority 
applications  and  those  involving  both 
temporary  and  permanent  operating 
authority. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  or  suggestions  for 


reducing  this  burden  should  be  directed 
to  the  Section  of  Administrative 
Services.  Interstate  Commerce 
Commission,  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0MB  No.  3120-0079). 
Washington.  DC  20503. 

List  of  Subjects 

49  CFR  Part  1003 

Brokers,  Freight  forwarders. 
Insurance.  Maritime  carriers.  Motor 
carriers.  Securities.  Surety  bonds. 

49  CFR  Part  1 160 

Administrative  practice  and 
procedure.  Brt.kers,  Buses,  Freight 
forwarders,  Maritime  carriers,  Motor 
carriers. 

49  CFR  Part  1162 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1768 

Administrative  practice  and 
procedure.  Buses. 

Decided:  April  7. 1989. 

By  the  Commission.  Chairman  Grudisoo. 
Vice  Chairman  Simmons.  Commisjiloncrs 
Andre.  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 

Title  49,  Chapter  X  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amrndpil  as  foUnws' 

PART  1000— LIST  OF  FORMS 

1.  The  authority  citation  for  I'.ir'  1003 
would  continue  to  read: 

Authority:  5  US  C.  561(a).  5  U.SC. 
553(I)(r|.  and  49  U  S.C.  10321. 

2.  The  entry  for  OP-1  (Rev.  12/83)  in 
S  1003.2  is  proposed  to  be  revised  to 
read  as  follows: 

§  iji?:"  2    Mot,of  and  Wate^-  Carrier,  ttroket 

O'-ri  '  'ij'.ehc.c!  gootJs  i-ei^nt  forwarder 

tO'"-S 


OP-1  (Rev.  ) 

interstate  Commerce  Commission 
Authority  Application. 

Cross  Reference:  49  CFR  Parts  1160 
and  1162. 

•  «  t  •  ■ 

3.  The  entry  for  OCCA-95  (Rev.  B/84) 
in  S  1003.2  is  proposed  to  be  removed. 

4.  The  rules  now  appearing  at  Part 
1160  are  proposed  to  be  revised  to  read 
as  follows: 


PART  1160— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

Subpart  A— How  to  Appty  for  Operattr>g 

Autnofity 

.Sec. 

1160.1  Applications  govcmcJ  by  these  rules. 

1160.2  Procedures  used  generally. 
ntiii  i  sorting  the  application  process: 

Korm  OP-1. 
ll')0.4    Types  of  applications. 
11W  .S    C^ommi.'ssion  n'vipw  of  the 

application. 
1160.6     Appeals  to  rejections  of  the 

application. 
1  ifiO  7    Changing  the  request  for  tiii'hority  or 

filing  supplementary  evidence  ciiter  the 

application  is  filed. 
UtiO.B    After  publication  in  the  "ICC 

Register 
IKiO.Q    Olitiiining  a  copy  of  the  application 

package, 
tl(J0,10    Opp'ised  applications. 
1180.11     Filing  a  reply  statement. 
llfiO  12    .After  all  statements  are  submitted, 
nw)  i:i     .Applicant  withdrawal 
llt>0.14     Household  goods  freight  forwarder 

applirjnts  only 

1 160.15  Water  carrier  applicants  only. 

1100.16  Passenger  carrier  applicants  only. 
llfiO  17     Motor  property  "fitness"  applicants 

only. 
IKiO.lB     Applicability  of  u.i!h 

Subpart  B — How  to  Oppose  Requests  for 
Auttiority 

s, ,. 

1160.40    Definitions 

HWHI     Time  for  filing. 

nr>C>42     C;ontents  of  the  protest. 

llt)0  4,'i    I'rotestant  qualifications 

information — all  p'-olestants. 
1  t(i(),44     1 .1'  Ui.ii  evidpni  e  forrr,.!!  '  T  protests 

in  property  and  passenger  fitness 

applications. 

1 160.45  Factual  evidence  format  for 
passenger  public  interest  applications. 

1160.46  Protestant  s  rebuttal — passenger 
public  interest  applications  only. 

1100.47  Factual  evidence  formal  for  protests 
in  intrastate  passenger  applications 
under  49  U.S.C.  10922(c)(2)(A). 

1160  48    Protestant's  rebuttal — intrastate 

passenger  applications  under  49  U.S.C. 

10922(c)(2)(A)  only. 
1160.49    Factual  evidence  format  (except 

fitness  only,  passenger  public  interest. 

and  passenger  intrastate  applications). 

Subpart  C— General  Hules  Governing  the 
Application  Process 

1160.60  Applicable  rules. 

1160.61  Contacting  another  party. 

1160.62  Serving  copies  of  pleadings. 

1160.63  Replies  to  motions. 

1 150.64  Requesting  oral  hearing 
IKiO.R.'j  Consolidation  of  appl;ca!ions. 
1  ton.66  Petition  to  clarify  or  interpret 

formally  and  operating  authority. 
1160.67    Withdrawal. 


Authority:  49l'.S,C.  10101.  lO.WS.  10321. 
10921,  10922.  10923.  10924.  10H28.  and  11102;  5 

U.St'   '51  ,ind  ,=;,59;  In  !' Sr  TJ.Vi 

Subpart  A— How  to  Apply  for 
Operating  Auttiority 

§  1 160.1     Applications  governed  by  these 
rules 

These  rules  govern  the  handling  of 
applications  for  operating  authority  of 
the  following  type: 

(a)  Applications  for  certificates  and 
permits  to  operate  as  a  motor  common 
or  contract  carrier  of  property  or 
passengf'rs. 

(b)  Applications  for  permits  to  operate 
as  a  household  goods  freight  forwarder. 

(c)  .Applications  for  certificates, 
perm .  3,  and  exemptions  for  water 
carripr  I'-ansportdtion  of  property  and 
passcneers. 

(d)  .Applications /or  license's  to 
oppratf^  as  a  broker  of  motor  vehicle 
transportation. 

(e)  .Applications  to  rt^move  operating 
restru  iions  from  motor  property  and 
p.'JSsenQRr  carrier  atithoiiiii.'S. 

in  Applications  for  certificates  under 
49  M.S.C.  lOT22(c)(21(A)  to  operate  as  a 
motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 
which  applicaiit  holds  in'>  :state 
authority  as  of  Novemhcr  IS,  1982. 

(gt  Applications  for  certificates  under 
49  U.S.C.  10922!cl(2)(B)  to  operate  as  a 
motor  common  c.irrier  of  pat.senpors  in 
intrastate  commerce  on  a  route  over 
which  applicant  has  been  granted  or 
will  be  granted  interstate  authority  after 
November  19.  19fi9. 

Noie:  Applif  ii:ions  for  emergency 
tempor  irv  and  tr'niporary  motor  and  water 
canSer  au'tiority  drr  filed  on  Ftirm  OP-1. 
Rules  governing  tb.'.se  applications  are  set 
forth  at  Parts  116:  avA  1163. 

§  1160.2    Procedures  used  generally. 

Commission  will  handle  licensing 
application  proceedings  using  the 
modified  procedure,  if  possible.  The 
appiic.iPt  and  protestanis  send 
statements  ni.ide  under  oatii  (verified 
statements)  to  each  other  and  to  the 
ICC.  There  are  no  persona!  appearances 
or  formal  hearings. 

(b)  Orn!  ht-anni;^.  Oral  hearings  are 
used  infrequently.  Either  an  applicant  or 
a  protes'ant  ni.iy  request  oral  hearing  at 
any  time  during  the  proceeding,  using 
the  procedures  set  forth  at  §  1160.04 

Note:  intrastate  passenger  applications 
und..-  49  use.  10922|c)(2)(A)  *vill  be  decided 
on  the  bH?is  of  the  written  record.  There  will 

not  be  ail  opportunity  for  cal  hearing 

§  1160.3     Starting  the  application  process: 
Form  OP-1. 

(a)  .AH  applicants  shall  use  Form  OP-1 
(revised  ). 


(b)  Obtain  the  form  at  Commission 
regional  and  field  offices,  or  call  the 
Office  of  the  Secretary  at  (202)  275-7428 
Additional  information  concerning  the 
application  process  and  required 
submissions  is  available  from  the  Office 
of  Phiblic  A.ssistance  a?  (202]  275-7597. 

i  1 160  4     Types  of  app.'ications 

(a)  "Fitness  only"  applications. 
Certain  types  of  motor  property  and 
passenger  applications  require  only  the 
finding  that  the  applicant  is  fit,  willing 
and  able  to  perform  the  involved 
operations  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions.  These  applications  can  be 
opposed  only  on  the  grounds  that 
applicant  is  not  fit  or  does  not  fall  into  i 
fitness-only  category  of  service  under 
the  Interstate  Commerce  Act.  These 
applications  are: 

(1)  Motor  common  carrier  of  property 
transportation  to  serve  any  community 
not  regularly  served  by  a  certificated 
motor  common  carrier. 

(2)  Motor  common  carrier  of  property 
transportation  to  provide  service  as  a 
direct  substitute  for  complete 
abandonment  of  all  rail  service  in  a 
community. 

(3)  Motor  common  carrier 
transportation  for  the  United  States 
Government  of  property  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weap<jns  and 
munitions). 

(4)  Motor  common  carrier  property 
transportation  of  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  1(X)  pounds. 

(5)  Motor  common  or  contract  carrier 
of  propert}  transportation  of  food  and 
other  edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
human  consumption,  agriculture 
limestone  an.i  other  soil  conditioners, 
and  agricultural  fertilizers,  when  the 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the 
vehicle  (except  in  emergency  situations). 
After  issuance  of  the  authority,  such 
transportation  (measured  by  tonnage) 
shall  not  exceed,  on  an  annual  basis,  the 
transportation  provided  by  the  motor 
vehicle  (measured  by  tonnage]  which  is 
exempt  from  the  Commission's 
jurisdiction  under  49  U.S.C.  10526(a)(6). 

(6)  Transportation  for  the  United 
States  Government  of  used  household 
goods  which  transportation  is  incidental 
to  a  pack-and-crate  service  on  behalf  of 
the  Departmen'  (  f  [1  fense. 

(7)  Motor  earner  brokerage  of  general 
commodities  (except  household  goods]. 


\>i';  j'rivatelj  tur.ded  motor  comrrion 
carrier  of  passengers  charter 
transportation. 

(9)  Privately-funded  motor  common 
carrier  of  passengers  special 
transportation. 

(10)  Motor  common  canier  of 
passengers  authority  to  serve  any 
community  not  regularly  served  by  a 
certific^iled  motor  common  carrier  of 
passengers. 

(11  ]  Motor  common  carrier  of 
passengers  authority  to  provide  service 
as  a  direct  substitute  for  abandonment 
or  discontinuance  of  all  rail  and 
commercial-air  passenger  service  in  « 
community. 

(12)  Motor  common  carrier  of 
passengers  transportation  to  any 
community  where  the  only  interstaie 
motor  common  carrier  of  passengers  h.is 
applied  to  discontinue  the  interstate 
servi;;e  under  49  U.S.C.  10925(b)  or  to 
reduce  intrastate  service  under  49  U.S.C 
10933  to  less  than  one  trip  per  day 
(excluding  Saturdays  and  Sundays). 

(13)  Motor  contract  carrier  of 
passengers  transportation. 

(b)  Motor  passenger  "public  interest" 
applications.  Certain  types  of 
applii^tions  require  the  finding  that 
applicant  is  fit,  willing,  and  able,  and. 
when  protested,  whether  the 
transportation  to  be  authorized  is  not 
consistent  with  the  public  interest.  In 
addition  to  the  grounds  listed  in 

S  1160.4(a).  a  protestant  may  oppose  the 
application  on  the  grounds  that  a  grant 
of  the  application  will  not  be  consistenl 
with  the  public  interest  These 
applications  are: 

(1 )  Motor  common  carrier  of 
passengers  transportation  provided  by 
an  applicant  receiving  governmental 
financial  assistance  for  the  purchase  or 
operation  of  buses,  or  by  an  applicant 
that  is  an  operator  for  such  a  recipient, 
except  to  perform  a  service  descnlied  in 
§11ii0.4(a)(10].  (ll)or(12). 

(2)  Motor  common  carrier 
transportation  of  passengers  over 
regular  routes  in  interstate  or  foreign 
commerce,  except  to  perform  a  service 
described  in  §  llG0.4(a)  (10).  (11)  or  (12) 

(3)  Motor  common  carrier 
t.'-ansportation  of  passengers  in 
iritrastate  commerce  under  49  U.S.C. 
10922f:;)|2)(B)  on  regular  routes  over 
which  applicant  has  been  or  will  be 
granted  authority  in  interstate  comment 
after  November  19. 1982. 

(c)  Intrastate  motor  passenger 
applications  under  49  U.S.C 
10922(cl!2)(A).  Applications  filed  by 
motor  common  carriers  of  passengers 
that  held  authority  on  November  19. 
1982,  to  provide  interstate  transportation 
of  passengers  on  a  route  over  which  the 
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carr'nr  now  proposes  to  provide  rcgular- 
roule  transportaSiun  entirely  in  one 
State  wili  be  granted  a  certificate  to 
provide  the  intrastate  transportation  if 
the  Commission  finds  that  the  carrier  is 
fit.  willing  and  able  to  provide  the 
intrastate  transportation  and  to  comply 
with  Commission  rules  and  regulations. 
unless  the  Commission  finds,  on  the 
basis  of  evidence  presented  by  a  person 
objecting  to  the  issuance  of  the 
certificate,  that  the  transportation  to  be 
authorized  would  directly  compete  with 
a  commuter  bus  operation  and  would 
have  a  significant  adverse  effect  on 
commuter  bus  service  in  the  area  in 
which  the  competing  service  will  be 
performed.  The  Comm'ssion  will  take 
final  action  upon  these  applications  not 
later  than  90  days  after  the  application 
is  filed  with  the  Commission. 

Note:  Commuter  bus  service  or  operation 
means  short  haul,  regularly  scheduled 
passenRpf  ser\ice  provided  by  motor  vehicle 
in  metropohtdn  and  sjburban  Hreas,  whether 
within  or  f)cro«,s  the  geographical  boundaries 
of  a  Sia'e  and  used  primarily  by  passengers 
using  reduced  fa'e,  muitiple-rulp,  or 
commutdtion  tickeis  dunnii  morning  and 
evening  peali  penods  of  operations. 

(d)  Motor  property  common  carrier 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit.  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions:  and 

(2)  The  service  proposed  will  serve  a 
useful  public  purpose,  responsive  to  a 
public  demand  or  need. 

(e)  Water  common  carrier 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit.  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions:  and 

(2)  The  transportation  to  be  provided 
is  or  will  be  required  by  the  present  or 
future  public  conven.ence  and  necessity. 

(t")  Motor  and  water  contract  carrier, 
household  goods  property  broker,  and 
household  goods  freight  forwarder 
applicrttions.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit.  willing  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions:  and 

|21  The  transportation  to  be  provided 
will  be  consistent  with  the  public 
interest  and  the  national  transportation 
policy  of  49US.C.  10101. 


§  1 160.5    ConimissJon  review  of  the 
application 

(a)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  for  adequacy  of  the 
evidence  (the  prima  facie  case). 

(1)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(2)  Materially  incomplete  applications 
will  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(3)  All  motor  carrier  applications  will 
be  reviewed  for  consistency  with  the 
Commission's  operational  safety  fitness 
policy  as  set  forth  in  "Safety  Fitness 
Evidence — Licensing  Proceedings'",  5 
I.C.C.Zd  94  (1988).  Applicants  with 
deficient  safety  ratings  from  DOT  will 
have  their  applications  rejected  in  a 
letter  notice  and  their  filing  fees 
returned. 

(4)  An  employee  board  of  the 
Commission  appointed  under  51011  6(k) 
will  review  completed  applications  that 
are  in  conformance  with  the 
Commission's  safety  fitness  policy.  The 
entire  Commission  will  review  motor 
property  applications  filed  by  applicants 
that  hold  a  "conditional"  safety  fitness 
rating  from  DOT,  that  do  not  seek  to 
transport  hazardous  commodities,  and 
that  present  evidence  responsive  to  the 
Commission's  safety  fitness  policy.  The 
employee  board,  or  in  the  case  of 
conditionally-rated,  non-hazardous 
motor  property  applicants,  the 
Commission,  determines  whether  there 
is  adequate  evidence  to  warrant 
publication  of  the  authority  applicant 
seeks  in  the  "ICC  Register"  as  a 
preliminary  grant.  If  there  is  not.  the 
application  will  be  rejected  in  a  letter 
notice  to  applicant,  without  prejudice  to 
refiling  once  deficiencies  have  been 
corrected.  Applicants  that  refile  their 
applications  may  refer  to  the  docket 
number  and  fee  stamp  number  assigned 
to  prior  filing  and  no  additional  filing  fee 
will  be  required.  An  applicant  may 
appeal  rejections  as  provided  under 
511G0.6. 

(b)  A  summary  of  the  application  will 
be  published  as  a  preliminary  grant  of 
authority  in  the  "ICC  Register"  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application. 

(c)  If  the  "ICC  Register"  publication 
docs  not  properly  describe  the  authority 
being  sought  because  of  ministerial 
error,  applicant  shall  inform  the  Office 
of  Proceedings,  Motor  Section,  as  soon 
as  possible.  Where  notification  is 
received  within  10  days  of  the 
publication,  ministerial  errors  will  be 
corrected  and  the  notice  will  be 
republished.  Notifications  after  10  days 
will  result  in  republication  only  at  the 
Commission's  discretion  and  may  result 


in  an  application  being  rejected  without 

prejudice  to  refiling, 

§  1 160.6    Appeals  to  rejections  of  ttie 
application. 

(a)  An  iipplicant  has  the  right  lu 
appeal  rej(;ction  of  the  application.  The 
appeal  must  he  filed  at  the  Cnm.Tiission 
within  10  days  of  the  d.ife  of  the  letter  of 
rejection. 

(h)  If  the  appeal  is  successful  and  the 
filinj^  IS  fou.nd  to  he  proper,  the 
application  shull  be  deemed  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 

§  1 160.7    Changing  tfie  request  for 
autt^orlty  or  filing  supplementary  evidence 
after  the  application  is  filed. 

(a)  An  applicant  may  not  supplement 
evidence  once  the  application  is  filed 
(unless  directed  to  do  so  by  the 
Commissionl. 

(b)  .Amendments  to  the  application  are 
not  permissible. 

§  1 160.8    After  publication  in  the  "ICC 
Register.  ■ 

(a)  Interested  persons  have  45  days  to 

file  protests.  See  Subpart  B  of  this  Part 

(b)  If  no  one  opposes  the  application, 
the  grant  publi.'^hed  in  the  "ICC 
Register"  will  become  effective, 

[v.]  If  no  one  opposes  the  application 
for  an  extension  of  authority,  the  grant   ■ 
published  in  the  "ICC  Register"  wdl  be 
made  effective  by  issuance  of  a 
certificate,  permit,  or  license.  If  no  one 
opposes  an  application  for  initial 
authority,  the  grant  published  in  the 
"ICC  Register"  will  be  made  effective  by 
a  Commission  notice  outlining 
coniplianre  requirements  that  must  be 
met  before  applicant  commences  the 
proposed  service. 

§  1 160.9    Obtaining  a  copy  of  the 
application  package. 

After  publication,  interested  persons 
may  request  a  copy  cf  the  application  by 
writing  to  the  Commission-designated 
contract  agent  {as  identified  in  the  "ICC 
Register",  Room  2229,  Interstate 
Commerce  Commission  Buikling, 
Washington,  DC  2042'1.  The  request 
must  be  accompanied  by  a  check  or 
money  order  for  SlO  made  payable  to 
such  contract  agent  or  by  conta::ting  the 
contract  agent  at  (202|  289-4357  |TDD 
for  hearing  impaired:  (202)  27,5-1721]  and 
arranging  billing  as  acceptable  to  the 
agent. 

§  1 160. 10    Opposed  applications. 

If  the  application  is  opposed,  opposing 
parties  are  required  to  send  a  copy  of 
their  protest  to  the  applicant. 


§  1 1 60. 1 1     Filing  a  reply  statenwnt 

(a)  If  the  application  is  opposed, 
applicant  may  file  a  reply  sta'ement. 
This  st.itement  is  due  at  the  Commission 
within  60  days  of  the  "ICC  Register" 
publication  (30  days  for  intrastate 
passenger  applicants  under  49  IJ.S.C. 
10922(::)(2((A)i. 

(bj  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

Note:  In  passenger  carrier  "public  interest" 
applications,  if  a  protestant  has  raised  the 
"public  interest"  issue  under  §  n60.4(b}.  an 
applicant  may  submit  any  reply  evidence  to 
the  "public  interest"  issue.  In  intrastate 
passenger  applications  under  49  U.S.C. 
1091'2(c](2t(A),  if  a  protestant  has  raised  the 
issue  of  the  application's  effect  on  commuter 
bus  service  operations  under  §  1160  4(c),  an 
applicant  may  submit  any  reply  evidence  m 
response  to  the  commuter  service  issue. 

(c)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  ail  evidence 
submitted  in  the  application.  Separate 
legal  arguments  by  counsel  need  not  be 
notarized  or  verified, 

§  1 1 60. 1 2    After  an  statements  are 
submitted. 

(a)  When  the  proceeding  is  to  be 
handled  under  the  modified  procedure, 
the  next  notification  to  the  parties  will 
be  the  service  of  the  initial  decision. 

(b)  If  the  proceeding  is  to  be  handl.d 
by  oral  hearing,  parties  will  receive  a 
notice  to  this  effect. 

§1160.13    Applicant  withdrawal. 

If  the  applicant  wishes  to  withdraw 
an  application,  it  shall  request  dismissal 
in  writing. 

§  1160.14    Household  goods  freight 
forwarder  applicants  only. 

An  applicant  for  household  goods 
freight  forwarder  authority  shall  submit 
the  following  additional  information 
with  the  application:  Applicant  shall 
state  whether  it  is  a  person  engaged 
principally  in  the  business  of 
manufacturing,  buying,  or  selling  articles 
and  com.modities,  and  whether  it 
controls,  is  controlled  by,  or  is  under 
common  control  with  any  such  person.  If 
yes.  applicant  shall  describe  such 
persons  and  advise  to  what  extent  such 
persons  use  the  services  of  household 
goods  freight  forwarders:  or  if  applicant 
is  such  a  person,  whether  it  performs  its 
own  similar  operations  of  assembling, 
consolidating,  and  shipping  in 
connection  with  the  transportation  of 
such  articles  or  commodities. 


§1160.15    Water  carrter  applicants  only. 

(a)  If  an  applicant  seek-.  apprt)val  of 
dual  operations  under  49  U.S.C.  10930.  it 
rr.ust  specify  those  that  would  result 
from  a  grant  of  the  application  and  must 
present  evidence  to  establish  that  such 
operations  are  consistent  with  the  public 
interest  and  the  national  transportation 
policy  as  set  forth  at  49  U.S.C.  10101. 

(b)  If  applicant  is  a  water  common 
carrier  seeking  a  revised  certificate 
covering  extension  of  service  over 
newly  opened  waterways  pursuant  to  49 
U.S.C.  10922(g)(3)(B).  it  must  furnish  the 
following  with  its  application: 

(1)  A  description  of  the  portion  of  the 
waterway  project  newly  opened  for 
navigation,  including  the  U.S.  Engineer 
District,  project  number,  description  of 
project,  and  date  opened  for  navigation: 

(2)  A  description  of  the  operation 
performed  thus  far  on  the  uncompleted 
portion  of  the  waterway  newly  opened 
for  navigation,  including  the  date  service 
was  extended  and  points  served  [see 
§1166.3);  and 

(3)  A  description  of  operations 
performed  under  the  present  certificate 
authorizing  service  on  the  previously 
completed  portion  of  the  waterway, 
naming  points  served,  indicating  when 
service  was  commenced,  and  if  the 
operation  has  been  continuous. 

§  1160.16    Passer>ger  carrier  applicants 
only. 

Applicants  for  various  passenger 
carrier  ser\  ice  categories  must  submit 
the  following  additional  information 
with  their  applications: 

(a)  If  the  application  is  to  serve  a 
"community  not  regular  served"  under 
§  11fi0.4(a)|"lO),  describe  the  location  of 
the  community  and  the  interstate  or 
other  major  highways  which  serve  the 
community.  If  known,  state  the  last  date 
of  service  from  other  carriers  and  their 
identity,  and  the  subsequent  dates  when 
service  was  requested  from,  these 
carriers. 

[b]  If  the  application  is  for 
transportation  services  as  a  substitute 
for  discontinued  rail  or  commercial  air 
passenger  service  under  §  116G.4(a)(ll), 
give  the  location  of  the  points  sought  to 
be  served  by  cross-referencing  each 
specific  community  to  the  particular 
abandonment  proceeding  relied  upon; 
certify  that  rail  or  commercial  air 
passenger  serv  ice,  or  both,  was  offered 
at  the  points  for  which  authority  is 
sought:  and  certify  that  all  rail  and 
commercial  air  passenger  service  has 
been  discontinued  and  give  the  effective 
date  of  the  latest  discontinuance.  The 
application  must  be  filed  within  180 
days  after  the  latest  discontinuance 
becomes  effective.  The  180-day  period 
begins  to  run  either  on  the  effective  date 


of  the  certificate  of  abanrjonment   -buco 
by  the  appropriate  government  agency 
or.  in  a  noncerlificate  case,  on  the  dale 
of  a  pronouncement  by  that  agency 
regardmg  the  abandonment.  In 
situations  where  applications  are  filed 
before  the  actual  abandonment  takes 
place,  the  applicant  must  certify  that 
after  rail  or  commercial  air  passenger 
services  cease  on  the  line  to  be 
abandoned,  no  rail  and  commercial  air 
passenger  service  by  any  carrier  will 
remain.  In  such  situations,  the 
Commission  will  issue  the  certificate, 
but  operations  may  begin  only  after  the 
applicant  files  an  affidavit  certifying 
that  all  rail  and  commercial  air 
passenger  service  has  actually 
terminated  at  the  granted  points. 

(c)  If  the  application  is  for  intrastate 
passenger  authority  under  49  U.S.C. 
10922(c)(2)(A)  (9  1180.4(c),  or  49  U.S.C 
10922(c)(2)(B)  (S  1160.4(b)(3)).  submit  a 
proposed  draft  of  a  certificate  for 
issuance  upon  grant  of  the  authority 
sought.  The  draft  shall  include:  (1)  The 
complete  service  description  contained 
in  each  interstate  authority  for  the 
routes  over  which  applicant  seeks  to 
provide  intrastate  transportation, 
numbered  separately  by  subnuraber 
and  (2)  the  necessary  modifications  of 
the  interstate  authority  authorizing  the 
proposed  intrastate  operations.  The 
draft  certificate  shall  contain  the  service 
descriptions  in  the  interstate  authorities 
in  the  same  format  as  in  each  of  the 
authorities  which  will  be  superseded 
upon  issuance  of  the  draft  certificate. 
Applicant  should  submit  sufficient 
information  under  this  paragraph  for  the 
Commission  to  determine  readily  the 
precise  portions  of  the  existing 
authorities  upon  which  applicant's 
proposal  is  based. 

Note:  Combination  of  outhoribes.  An 
intrastate  passenger  applicant  may  request 
intrastate  authority  in  a  single  application  on 
the  basis  of  more  than  one  underlying 
interstate  authority  if  the  underlying 
authorities  are  reasonably  related.  In 
applications  based  on  more  than  one 
authority,  the  requests  shall  t>e  clearly 
segregated  according  to  each  authority. 
Failure  to  comply  may  result  in  a  rejection  of 
the  application. 

Repeat  applications.  An  interstate 
authority  may  be  submitted  more  than  once. 
However,  a  repeat  application  shall  not  be 
nicd  l>efore  the  first  application  has  l>een 
finally  processed  by  the  Commission. 

§1160.17    Motor  property  "fitness" 
applicants  only. 

Applicants  for  various  categories  of 
motor  property  "fitness  only  "  authority 
under  49  U.S.C.  10922(b)(4)  must  submit 
the  following  additional  information 
with  their  applications: 
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.:OHb:" 


(a)  If  the  application  is  to  serve  a 
"community  not  resiularly  served"  under 
S  1160  4(1).  describe  the  location  of  the 
community  and  the  highwHys  which 
serve  the  community.  If  known,  state  the 
last  known  date  of  service  frtjm  other 
carriers  and  their  ident.ty,  and  the  date 
when  service  was  requested  from  these 
carriers. 

(h)  If  the  application  is  fur 
transportation  service  as  a  direct 
substitute  for  complefp  abandonment  of 
all  rail  service  to  a  commun'ty  under 
S  1160,4(a!f2),  submi' 

fl)  Docket  number,  approval  date  and 
effective  date  of  the  Commission's 
decision  approving  the  abandonment, 
or,  date  of  the  Commi.ssinn's 
recommendation  or  pronouncement  in  a 
noncertificate  abandonment 

(2)  Description  of  the  location  of  the 
points  sought  to  be  served,  indicating  to 
what  portion  of  the  rail  line  they  are 
adjacent  (submit  maps  where  obscure 
rural  points  are  involved),  and  cross- 
referencing  each  specific  community  to 
the  pertinent  abandonment  proceeding 
relied  on. 

(3)  Certification  that  rail  service  was 
offered  at  the  pcin's  for  which  authority 
IS  sought 

(4)  Certification  that  all  rail  service 
has  been  terminated  (give  date  if 
known),  or 

(5)  If  rail  service  has  not  yet  been 
terminated,  state  that  fa.  t  and  submit 
certification  that,  after  rail  service  does 
cease  on  the  line  to  be  abandoned,  no 
rail  service  by  any  earner  will  remain  to 
the  involved  community 

(fi|  When  the  certification  in 
paragraph  (bl(fi)  of  this  section  is  made. 
and  applicant  has  otherwise  established 
its  right  to  a  certificate,  the  Commission 
will  is.sue  a  certificate  subject  to  the 
filing,  when  rail  se.-vice  is  terrr.mated,  of 
another  certification  that  all  service  has 
ceased  at  the  granted  points, 

(7)  Filing  period.  Applications  under 
this  subsection  must  be  filed  no  later 
than  120  days  (plus  extensions)  after  the 
effective  date  of  the  Certificate  of 
Abandonment  issued  by  the 
Commission,  or.  in  a  non-certificate 
abandonment,  120  davs  after  the 
issuance  of  a  recnmmandation  or  other 
pronouncement  by  the  Commission 
regarding  the  abandonment. 

$1160.18    Applicability  of  oath.        I 

Separate  verification  of  an\  statement 
made  under  5§  1160.14-llWi  17  is  not 
necessary.  Applicant  understands  that 
the  oath  m  the  application  form  applies 
to  these  statements. 


Subpart  B — How  To  Oppose  Requests 
For  Auttiorlty 

§1160.40     Definitions. 

A  person  wishing  to  oppose  a  request 
for  permanent  authority  files  a  protest. 
A  person  filing  a  valid  protest  becomes 
a  protestant. 

§1160.41     Time  for  filing. 

A  protest  shall  be  filed  (receued  at 
the  Commission)  within  45  days  after 
notice  of  the  application  appea's  in  the 
'ICC  Register"  (25  days  for  protests  in 
intrastate  passenger  applications  under 
49  U.S.C.  10922(c)(2)(A)).  A  copy  of  the 
protest  shall  be  sent  to  applicant's 
representative  at  the  same  time.  Failure 
timely  to  file  a  protest  waives  further 
participation  in  the  proceeding. 

§  1 160.42    Contents  of  ttie  protest 

(a)  .Ml  information  upon  which  the 
protestant  plans  to  rely  is  put  into  the 
protest, 

(b)  A  protest  must  be  verified,  as 
follows: 


1, 


,  verify  under  penalty  of  perjury 


under  laws  of  the  United  States  of  America, 
that  the  inforniation  above  is  true  and 
correct.  Further.  1  certify  that  I  am  qualified 
and  authorized  to  Hie  this  protest.  (See  18 
U.S.C.  1001  and  18  U.S.C.  1621  for  penalties.) 

(Signature  and  Date) 

(c)  A  protest  not  in  substantial 
compliance  with  these  rules  may  be 
rejected. 

(d)  A  protestant  must  file  two 
separate  types  of  evidence: 
qualifications  evidence  under  the  format 
in  S  1160.43  and  factual  evidence 
according  to  the  applicable  guidelines  in 
§§  1,160.44. 1160.45. 1160.47,  or  1160.49 

5  1160.43    Protestant  qualifications 
infofmation— all  protestants. 

Protestant  must  submit  this 
information  in  separately  numbered 
paragraphs: 

(a)  Docket  number  of  application 
being  opposed. 

(b)  Name  and  domicile  of  protestant. 
Include  lead  docket  number  of  ICC 
authority,  if  any. 

(c)  Name  and  address  of  protestant's 
representative,  if  any. 

(d)  Name  and  address  of  witness 
presenting  the  evidence,  and  why 
qualified  to  speak  for  protesting  party. 

(e)  Description  of  the  extent  io  which 
the  person  seeking  to  protest  possesses 
authority  to  handle  the  traffic  for  which 
authority  is  applied,  is  willing  and  able 
to  provide  service  that  meets  the 
reasonable  needs  of  the  shippers  or 
public  involved,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12-month 


period  before  the  application  was  filed 
or  has  actively  in  good  faith  solicited 
business  within  the  scope  of  the 
application  during  that  period;  or 

(f)  Description  of  any  application 
which  the  prospective  protestant  has 
pending  before  the  Commission  which 
was  filed  before  the  applicant's  and 
which  covers  substantially  the  same 
traffic:  or 

(g)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a).  or  of  any  right  to 
intervene  under  a  statute.  Intervention 
on  this  basis  is  discretionary.  A  person 
seeking  to  qualify  under  this  paragrdph 
must  submit  a  petition  requesting  leave 
to  intervene  which  describes  in  detail 
the  circumstances  warranting  its 
participation  and  how  they  are 
consistent  with  49  U.S.C,  io!01(a).  The 
Commission  normally  shall  permit 
intervention  when  the  person  seeking  to 
intervene  shows  that  a  proceeding  is 
novel  or  of  first  impression,  is  of 
industrywide  importance,  or  has 
significant  economic  impact.  Anyone 
may  protest  under  this  paragraph  on  ihe 
grounds  of  safety  fitness. 

Note'  A  motor  contract  carrier  may  not 
protest  dn  application  to  provide 
transportation  as  a  motor  common  carrier. 

§  1 160.44    Factual  evidence  format  tor 
protests  In  property  and  passenger  fitness 
applications. 

Protestant  must  submit  this 
information  in  separately  numbered 
paragraphs: 

(a)  .A  description  of  the  specific 
grounds  upon  which  it  is  alleged  that 
applicant  cannot  meet  the  statutory 
fitness  criteria. 

(b)  Alternatively,  evidence  that  the 
application  does  not  properly  fall  w'ilhin 
the  scope  of  one  of  the  statutorily 
desc'ibed  categories. 

Note  If  the  Commission  finds  thai  the 

application  docs  not  properly  full  within  Ihe 
scope  of  one  of  the  catejjories.  the  application 
shall  be  dismissed  without  prejudice  to  the 
filing  of  an  application  for  authority  under 
other  criteria. 

(c)  Legal  argument  (optional). 

(d)  Verification. 

(e)  Certificate  of  service. 

(f)  Request  for  oral  hearing  (optional), 

§  1 160.45    Factual  evidence  format  for 
passenger  public  interest  applications. 

Protestant  must  submit  this 
information  in  separately  numbered 
paragraphs: 

(a)  F.vidence  that  a  grant  of  the 
application  would  not  be  consistent  with 
the  public  interest.  Four  factors  are  to  be 
considered,  to  the  extent  applicable,  and 


given  equal  weight  in  determining 
whether  authorization  would  be 
consistent  with  the  public  interest: 

(1)  The  transportation  policy  of 
section  10101(a)  of  this  title, 

(2)  The  value  of  competition  to  the 
traveling  and  shipping  public. 

(3)  The  effect  of  issuance  of  the 
certificate  on  motor  carriers  of 
passenger  service  to  small  communities; 
and 

(4)  Whether  issuance  of  the  certificate 
would  impair  the  ability  of  any  other 
motor  common  carrier  of  passengers  to 
provide  a  substantial  portion  of  the 
regular-route  passenger  service  which 
such  carrier  provides  over  its  entire 
regular-route  svstem.  Diversion  of 
revenue  or  traffic  shall  not  itsi'lf  be 
sufficient  to  support  such  a  finding.  The 
routes  and  services  of  affiliates  and 
subsidiaries  of  protestant  shall  be 
considered  part  of  protestant's  system 
for  this  purpose. 

(b)  Evidence  that  applicant  cannot 
meet  the  statutory  fitness  criteria. 

(c)  Legal  argument  (optional). 

(d)  Verification. 

(e)  Certificate  of  service. 

(f)  Request  for  oral  hearing  (optional) 

§1160.46    Protestant's  rebuttal- 
passenger  public  interest  applications  only 

(a)  When  a  protestant  has  protested 
an  application  on  public  interest 
grounds  as  provided  under  §  1160.4(b). 
and  an  applicant  has  replied  to  the 
public  interest  arguments  under 

§  1160.11(b).  the  protestant  may  file  a 
rebuttal  statement  within  70  days  of  Ihe 
"ICC  Register"  publication. 

(b)  The  rebuttal  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(c)  The  rebuttal  statement  and 
separate  legal  argument  by  counsel  need 
not  be  notarized  or  verified  Protestant 
understands  that  the  oath  in  the  protest 
applies  to  all  evidence  submitted  in  the 
application. 

§  1 160.47    Factual  evidence  format  for 
protests  In  intrastate  passenger 
applications  under  49  U.S.C.  10922(c)(2)(A). 

Protestant  must  submit  this 
information  in  separately  numbered 
paragraphs: 

(a)  Evidence  to  establish  that  the 
intrastate  service  would  directly 
compete  with  a  commuter  bus  operation, 
and  that  the  competition  would  have  a 
significant  adverse  effect  on  commuter 
bus  service  in  the  area  in  which  the 
competing  service  will  be  performed. 

(b)  A  summary,  description,  or  copy  of 
the  specific  commuter  authorities  in 
confiici  with  that  sought  in  the 
application,  if  pertinent. 


(c)  Information  to  demonstrate:  that 
the  proposed  service  is  directly 
competitive  with  a  commuter  bus 
service,  that  the  proposed  service  will 
adversely  affect  commuter  bus  service 
in  a  significan  manner,  and  the  degree 
to  which  all  commuter  bus  services  in 
the  area  where  the  competing  service 
would  be  performed  would  be  adversely 
affected. 

(d)  Evidence  that  applicant  is  not  fit. 
willing,  or  able  under  the  statutory 
fitness  criteria. 

(e)  Legal  argument  (optional). 

§  1160.48    Protestant  8  rebuttal— intrastate 
passenger  applications  under  49  U.S.C. 
10922(cM2)(A)only. 

If  tht>  protestant  has  filed  a  protest 
under  §  1160.4(c).  and  applicant  has 
replied  to  the  commuter  operations 
arguments  under  §  1180.11(b),  protestant 
may  file  a  rebuttal  statement  at  the 
(^ommi.ssion  within  35  days  after 
publication  in  the  "ICC  Register".  The 
rebuttal  statement  shall  contain  no  new 
evidence,  but  shall  only  rebut  or  further 
explain  matters  previously  raised 
concerning  commuter  operations.  The 
rebuttal  need  not  be  verified. 

§  1160  49  Factual  evidence  format  (except 
fitness  only,  passenger  public  interest,  and 
passenger  intrastate  applications) 

Protestant  must  submit  this 
information  in  separately  numbered 
paragraphs. 

(a)  A  summary  description  or  copy  of 
the  specific  authorities  in  conflict  wilb 
that  sought  in  the  application.  Protests 
containing  copies  of  authority  or 
authority  abstracts  which  are  more  than 
5  pages  in  length  may  be  rejected 

(b)  A  description  of  the  type  and 
amount  of  equipment  and  facilities 
available  to  meet  the  avowed  purpose  ot 
the  application. 

(c)  A  description  of  present  operations 
that  pertain  to  the  application,  including 
a  description  of  the  specific  services 
provided  to  those  supporting  the 
application  or  within  the  same  territory 

(d)  Adverse  impacts  on  its  busmess 
generally  and  on  the  public,  such  as. 

(1)  Need  to  close  terminals  or  other 
facilities; 

(2)  Number  of  employees  that  would 
be  furloughed  or  dismissed; 

(3)  Resulting  imbalance  or 
inefficiencies  caused  to  its  operations 

(4)  Effects  on  fuel  efficiency:  or 

(5)  Inability  to  continue  its  existing 
service  to  the  public  due  to  a  reduction 
in  total  business,  or  loss  of  essential 
services  that  would  not  be  replaced,  or 
other  factors. 

(e)  Evidence  that  applicant  is  not  fit, 
willing,  or  able  to  comply  with  the 
appropriate  statutes  or  regulations 
governing  its  activities. 


(0  Legal  or  other  argument  (optional) 

(g)  Verification. 

(h)  Certificate  of  service. 

(i)  Any  request  for  oral  hearing. 

SLibpart  C-  General  Rjies  Governing 

the  Application  Process 

51160.60    Applicable  Raies. 

Generally,  all  application  proceedings 
are  governed  by  the  Commission's  Rules 
of  Practice  at  49  CFR  Part  1 100  et  scq.. 
except  as  designated  below. 

',  1  !&0  6<     Cc'tacfing  a.-ici'-.e-r  party. 

When  a  person  wishes  lu  contaci  a 
party  or  serve  a  pleading  or  letter  on 
that  party,  it  shall  do  so  through  its 
representative.  The  phone  number  and 
address  of  applicant  s  representative 
shall  be  listed  in  the  "ICC  Register" 

§  1160.62    Se^i'ing  copies  of  pleadings. 

(a)  An  appiiv.niii  niusi  serve  all 
pleadings  and  letters  on  the  Commission 
and  all  known  participants  in  the 
proceeding,  except  that  a  reply  to  a 
motion  need  only  be  served  on  the 
moving  parly. 

(b|  A  protestant  need  serve  only  lh«> 
Commission  and  applicant  with 
pleadincs  or  letters. 

5  1160  63     Replies  to  motion*.' 

Replies  to  motions  filed  under  these 
rules  are  due  within  10  days  of  the  date 

the  motion  is  filed  at  the  Commission 

t  1 16C  b^     ReQuesting  oral  hearing. 

|a|  If  an  applicant  or  proiesiant 
believes  that  a  proceeding  should  be 
orally  heard,  the  person  may  requesi  an 
oral  hearing. 

lb)  The  request  shall  specifically  stale 
the  evidence  that  would  be  presented 
the  reason  why  Ihe  evidence  is  malena* 
to  determine  ihe  merits  of  the 
proceeding,  why  an  oral  hearing  wiih 
cross-examination  is  necessary  Io  bnnjj 
it  out.  and  what  evidence  already  in  Ihe 
record  would  be  contravened  (with 
specific  page  reference). 

(c)  The  Commission  intends  to  assign 
matters  for  oral  hearing  only  where  use 
of  modified  procedures  would  prejudice 
a  party,  material  issues  of  decisional 
fact  cannot  adequately  be  resolved 
without  an  oral  hearing,  or  assignmem 
of  an  application  for  oral  hearing  is 
otherwise  required  by  Ihe  public 
interest. 

(d)  Denial  of  an  oral  hearing  request 
will  not  be  made  in  writing  where  the 
denial  is  made  prior  to  issuance  of  the 
initial  decision.  The  requesi  will  be 
deemed  denied  when  the  proceeding  is 
handled  under  the  modified  procedure. 
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}  1 160.65    ContoikteMon  of  appllcationt. 

(fi)  Applicants  may  request 
consolidiition  of  applications.  The 
request  shall  be  mado  whfn  the 
appiicdtions  to  be  consolidated  are  filed. 
Requests  for  consolidation  shall  be 
madi,'  m  wntins  to  the  Office  of 
Proceedings,  Mot'jr  Section 

(bj  Requests  to  consolidate 
applications  not  currently  filed  shall 
only  be  considered  to  the  extent  that  the 
applications  are  filed  within  5  days  of 
each  other 

(c)  Representatives  of  the 
consolidating  applicants  shall  indicate 
their  agreement  with  the  consolidating 
either  in  the  initial  request  or  in  their 
individual  submissions.  If  mutual 
agreement  has  been  reached  in  advance, 
one  representative  may  indicate 
representatives'  assent  to  the 
consolidation 

(d)  The  applications  will  be  published 
m  the  "ICC  Register "  and  their 
consolidation  will  be  indicated 
Protestants  may  file  a  single  protest 
which  will  apply  to  all  the  proceedings. 

}  11 60.66    P«t<t(on  to  ctarify  Of  Intwprvt 
fonnally  an  operating  authority. 

(a)  A  person  seeking  to  clanfy  or 

interpret  its  operating  authority  shall  file 
a  petition  under  these  niles. 

(b)  .No  application  form  nctd  be  used. 
Petitioner  shall  file  its  entire  argument 
with  the  petition. 

(c)  Notice  of  the  petition  will  be 
published  in  the    ICC  Register  . 
Pet!tion(!r  m.iy  file  a  rebuttal  to  any 
[jpposing  argument 

§1160.67    WIttKlrawaL  ' 

A  prolestani  wishing  to  withdraw 
from  a  proceeding  shall  inform  the 
Commission  and  applicant  in  writing. 

PART  1162— TEMPORARY 
AUTHORITY  (TA)  AND  EMERGENCY 
TEMPORARY  AUTHORITY  (ETA) 
PROCEDURES  UNDER  49  U.S.C.  10928 

5.  The  authority  citation  for  Part  1162 
would  continue  to  read: 

Authority:  i^  f  S  C.  10321,  10928;  5  U.S.C. 
55H. 

R.  Section  1162  2(h)  is  proposed  to  be 
reMSf^d  to  read  as  follows 

$  1 1 62.2    Filing  oi  appitcatKMia. 

lt)|  flow  and  w!. ore  f.lfd.  |1) 
Applicants  for  TA  or  ETA  shall  file 
Form  OP-1  in  accordance  with  the 
instructions  accompanying  that  form. 
The  envelope  containing  the  form  shall 
be  clearly  mariced  "ETA  Application" 
and/or  TA  Application." 

1 2)  The  signed  original  and  one  copy 
of  each  application  and  all  supporting 


documents  shall  be  filed  with  the 
Regional  Office  which  has  jurisdiction 
over  applicant  8  point  of  domicile,  or  at 
such  other  location  as  the  Commission 
may  designate  in  special  circumstances. 

Note:  Applicants  for  TA  and/or  ETA  who 
have  simultaneously  filed  for  cnrrpgpondmg 
permant-nt  authnnty  nn  thp  same  Form  OP-1 
must  gubmil  th^t  oriKinai  and  one  copy  of  the 
form  to  Commission  Headquarters  for 
processing  the  pennanent  licensing  request 
and  must  submit  1  copy  of  the  form  to  the 
appropriate  Regional  Office  for  processing 
the  temporary  authority  request 

(3)  Where  an  applicant  for  TA  also 
has  applied  or  will  apply  for 
corresponding  ETA.  the  application 
shall  include  the  statement:  "An 

underlying  ETA  seeks days 

authority"  in  its  application.  Applicant 
should  also  include  the  "R "  docket 
number  of  the  ETA,  if  known. 
«        •        •        •        • 

7.  Section  1162.2(c]  is  proposed  to  he 
revised  to  read  as  follows: 

§  1 162.2    Filing  of  applicationt. 

(c)  Filing  feea.  A  filing  fee  as 
designated  at  49  CFR  1002.2  shall 
accompany  each  TA  and  ETA 
application.  Method  of  payment  options 
tire  set  f(jrth  on  the  fees  schedule  that 
accompanies  Form  OP-1. 

Note:  TA  and  ETA  applicants  who  have 

concurrently  filed  for  corTPsp<in(iing 
permanent  operntina  authonty  on  the  same 
f-u.Tn  OC-l  should  separateiy  submit  the  TA 
and/or  ETA  films  fee(s|  to  the  Regional 
Office  processing  such  appliLations. 
*         •         *         «         • 

8.  Section  1162.2(d]  is  proposed  to  be 
revised  to  read  as  follows: 

S  1 162.2    Filing  ot  appltcations. 

•  •  •  •  • 

(d)  Supporting  statements  Each 
application  shall  be  accomprinied  by 
"Certificate(s)  of  Support"  designed  to 
establish  an  immediate  need  for  service 
which  cannot  be  met  by  existing 
carriers.  Such  supporting  evidence 
should  follow  the  format  and  contain  all 
the  information  prescribed  on  the 
"Certificate  of  Support"  portion  of  Form 
OP-1. 

9.  Section  1162.2(e)(3)  is  proposed  to 
be  revised  to  read  as  follows: 

{1162.2    Filing  of  appHcationa. 

(e)  •   •   ■ 

(3)  The  fihng  of  E'l  A  applications  by 
telegram  or  telephone  shall  be 
acceptable  in  exigent  circumstances. 
Confirmation  shall  be  made  by  filing 
Form  OP-1  (with  the  'Certificate(s)  of 
Support ')  within  10  working  days  from 
the  filing  by  telegram  or  telephone. 


PART  1168— (REMOVED! 

10.  Part  1168  is  proposed  to  be 
removed. 

I  Editorial  Note:  The  following  Appendixes 
will  not  appear  in  the  Code  of  Federal 

Remildtion.':] 

Appendix  A — Instructions  for 
Completing  Application  Form  OP-1 

Please  read  the  instructions  before 
completing  the  application  form.  Before 
mailing  the  completed  application  form. 

see  the  check  list  on  page of 

the  instructions.  Retain  the  instructions 
and  a  copy  of  the  application  for  future 
reference. 

How  the  ICC  Processes  Applications 

Permanent  and  Temporary  Authority 

•  When  sufficient  evidence  is  included 
in  a  permanent  (PA)  or  temporary 
authority  (TA)  application  this 
Commission  assigns  it  a  docket 
number  and  publishes  a  summary  of 
the  request  in  the  "ICC  Register." 
[Other  sections  of  these  Instructions 
describe  the  types  of  evidence  that 
must  be  submitted.) 

•  If  no  protest  is  filed  following  notice 
(45  days  for  PA  and  15  days  for  TA) 
the  application  is  approved.  An 
applicant  receiving  authority  for  the 
first  time  will  be  sent  a  letter-notice 
(not  the  actual  authority  document) 
informing  it  to  comply  with  apphcable 
prelicensing  requirements.  A  carrier 
already  possessing  authority  will  be 
forwarded  its  new  authority 
automatically. 

•  Most  applications  are  unopposed. 
However,  if  there  is  opposition,  you 
must  be  served  with  a  copy  of  the 
protest(s),  and  you  have  the  right  to 
reply.  If  your  application  is  protested, 
contact  the  ICC  immediately  for 
instructions  on  procedures  and  rules 
governing  opposed  applications. 

Emergency  Temporary  Authority 

•  The  ICC  does  not  publish  summaries 
nf  emergency  temporary  authority 
(ETA)  filings.  Instead,  the  ICC's 
regional  decisional  body  reviews  the 
request  and  notifies  you  of  its  decision 
by  telephone,  usually  within  1  week. 
No  written  ICC  decision  is  issued. 

Cpnpral  instructions 

•  Definitions  of  important  terms  used  in 

this  application  are  on  page 

of  the  Instructions. 

•  You  can  use  this  form  to  apply  for 
motor  or  water  carrier,  property 
broker,  and  household  goods  freight 
forwarder  authority,  (Check  the 
appropriate  box(e9)  in  Part  I  of  the 
application.) 


•  You  can  use  this  form  to  request 
emergency  temporary  authority 
(motor  carrier  applicants  only), 
temporary  authority  (motor  and  water 
carrier  applicants),  permanent 
authority  (all  applicants),  or  any 
combination.  [Check  the  appropriate 
box(es)  in  Part  I.) 

•  You  can  file  a  single  application  to 
request  more  than  one  type  of 
operating  authority. 

•  This  form  consists  of  Parts  I  through 
VI.  You  must  complete  Parts  I  and  VI 
of  the  form.  If  you  seek  permanent 
motor  property,  water  carrier,  or 
property  broker  authority,  you  also 
must  complete  Part  II:  if  you  seek 
permanent  motor  passenger  carrier 
authority,  you  also  must  complete  Part 
III;  and  if  you  seek  temporary  or 
emergency  temporary  operating 
authority,  you  also  must  complete  Part 
IV.  For  information  about  the  Part  V 
"Certificate  of  Support"  portion  of  this 
application,  see  the  "Supporting 
Evidence"  section  of  the  Instructions. 

•  Your  application  must  be  typed  or 
printed  in  ink. 

•  You  may  continue  responses  on  a 
separate  sheet  of  paper  if  needed. 
Identify  each  answer  by  the 
application  form  page  and  item 
number. 

Filing  Fees 

•  Filing  fees  are  adjusted  annually. 
Refer  to  the  enclosed  schedule  for  a 

list  of  current  fees. 

•  Note  to  TA  and  ETA  applicants  who 
are  simultaneously  filing  a  permanent 
licensing  application:  You  must 
separately  submit  your  applications 
and  payment  for  the  temporary 
portion(s)  of  your  service  requests  to 
the  regional  office  processing  your  TA 
or  ETA  application.  Commission 
Headquarters  will  accept  only 
permanent  authority  applications  and 
the  fees  for  the  permanent  portion(s) 
of  the  authority  requests. 

Hoiv  to  Descrifye  Sen'ire 

•  The  Commission  favors  the  broad 

service  descriptions  listed  in  Parts  II 
and  HI  of  the  application  form.  In  most 
cases,  you  will  be  able  to  complete 
this  form  by  checking  the  box  in  Part 
II  or  III  describing  the  service  you 
seek  to  provide  and  by  completing 
Parts  I  and  VI  of  the  form. 

•  If  you  want  authority  not  defined  by 
one  of  the  broad  service  descriptions 
provided  in  the  application  form,  you 
also  must  complete  Part  II.  Item  14 
[property  carriers)  or  Part  III.  Item  9 
[passenger  carriers). 

•  If  you  want  authonty  to  transport 
specific  named  commodities  or  limited 
classes  of  commodities,  you  must 


provide  information  demonstrating 
that  the  requested  commodity 
authority  is  not  unduly  restrictive. 
This  evidence  should  be  submitted  on 
a  separate  sheet  of  paper  attached  to 
the  form.  Further  information 
concerning  acceptable  commodity 
descriptions  is  availability  by 
contacting  the  ICC  Office  of  Public 
Assistance  [202]  27S-7.597. 

•  Territorial  service  descriptions  may 
not  be  defined  in  terms  smaller  than  a 
county. 

•  If  you  develop  your  own  service 
description,  you  must  use  the 
following  format  to  define  the 
proposed  operations: 

Sample  Service  Descriptions 

To  operate  as  a  common  carrier  by  motor 
vehicle,  in  interstate  or  foreign  commerce 
transporting  commodities  in  bulk,  between 
points  in  KY.  NC.  TN.  VA.  and  WV. 

To  operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce. 
transporting  food  and  related  products, 
between  points  in  the  United  States,  under 
continuing  contracts  with  shippers  or 
receivers  of  food  and  related  products. 

Supporting  Evidence 

•  Applicants  for  emergency  temporary 
authority  or  temporary  authority  must 
submit  supporting  shipper  evidence  on 
the  Part  V  "Certificate  of  Support" 
portion  of  the  form  to  establish  that 
there  is  or  soon  will  be  an  immediate 
transportation  need  that  reasonably 
cannot  be  met  by  existing  carrier 
service. 

•  Applicants  for  water  common  carrier 
authority  must  submit  supporting 
witness  evidence  on  the  Part  V 
"Certificate  of  Support"  portion  of  the 
form,  or  evidence  on  your  own  behalf 
in  a  statement  attached  to  the 
application  form  to  establish  that  the 
proposed  service  is  or  will  be  required 
by  the  present  or  future  public 
convenience  and  necessity. 

•  Ail  other  applicants  may  submit  the 
Part  V  "Certificale(s)  of  Support"  if 
you  wish  to  enhance  and  expand  upon 
your  service  request. 

•  If  you  want  any  authority  to  transport 
classes  A  and  B  explosives,  bulk 
commodities,  or  household  goods,  or 
to  provide  service  in  Alaska  and/or 
Hawaii,  you  must  include  additional 
evidence  that  specifically  addresses 
your  fitness,  willingness,  and  ability 
to  provide  the  service  and  discusses 
how  the  proposed  operations  will  be 
responsive  to  a  public  (common 
carrier)  or  shipper  (contract  carrier) 
need  for  service.  These  issues  may  be 
addressed  on  a  separate  sheet  of 
paper  appended  to  your  application. 
Also,  you  are  strongly  encouraged  to 


submit  evidence  from  supporting 
witnesses  on  the  Part  V  "Certificatels) 
of  Support"  portion  of  the  form. 
Supporting  evidence  from  prospective 
shippers  is  particularly  valuable  in 
establishing  the  manner  in  which  you 
will  meet  the  public  or  shipper  needs 
for  these  specialized  service 
categories. 

•  All  evidence  offered  in  support  of  the 
application  should  relate  specifically 
to  the  authority  requested  (for 
example,  make  reference  to  a  need  for 
service  involving  classes  A  and  B 
explosives,  bulk  commodities, 
household  goods,  and/or  Alaska  and/ 
or  Hawaii). 

•  You  may  submit  more  than  one 
"Certificate  of  Support." 

Safety  Fitness  Evidence 

•  You  must  provide  evidence  of  your 
most  current  DOT  safety  rating,  or,  if 
unrated,  certify  your  willingness  to 
comply  with  all  applicable  DOT 
safety  rules.  Complete  "Safety 
Evidence."  Part  1.  p.  — . 

•  If  you  have  been  assigned  an 
"unsatisfactory"  safety  fitness  rating 
by  DOT,  or  if  you  have  t)een  assigned 
a  "conditional"  safety  fitness  rating 
and  intend  to  transport  passengers  or 
hazardous  materials,  do  not  file  for 
new  authority.  Your  application  will 
not  be  accepted  until  you  submit 
evidence  of  an  improved  safety  fitness 
rating. 

•  If  you  are  an  applicant  for  motor 
property  authority,  do  not  seek  to 
transport  hazardous  commodities,  and 
have  been  assigned  a  "conditional" 
safety  fitness  rating  by  DOT,  you  musi 
provide  specific  evidence  concerning 
the  measures  you  have  taken  to  bnng 
your  operations  into  full  compliance 
with  DOT  safety  requirements  and  to 
correct  each  deficiency  cited  in  the 
safety  audit  upon  which  your 
conditional  rating  was  based.  You 
also  must  submit  a  copy  of  your 
request  to  DOT  seeking  a  re-audit  of 
your  operations.  These  issues  must  be 
addressed  on  a  separate  sheet  of 
paper  attached  to  your  application. 
Upon  review  of  this  evidence,  the 
Commission  may  elect  to  issue  the 
sought  authority  subject  to  a  non- 
renewable 1-year  term  limitation. 
"Hazardous  materials"  will  be 
expressly  excluded  from  the 
commodity  descriptions  of  such 
limited  term  authority. 

Prelicensing  Requirements 

Insurance 

•  If  you  are  seeking  authority  as  a  motor 
carrier,  broker,  or  a  household  goods 


20888 


Federal  Register    '  Vol    '.-4    No    Q2    '   Mnnd.iv.  May  IS,  1989  /  Proposed  Rules 


Federal  Kegister 


Nt).  ?: 


Moral 


iposed  Riilf 


freight  forwanitT  that  provides  a 
pickup  or  delivery  service  directly  or 
!i\  usinsj  a  local  delivery  service  under 
vour  control,  bffore  your  newly 

.tpprovpd  opcfiituins  riiiv  '!<'«in  you 
must  havp  on  filn  with  t;i<>  ICIC  proof 
of  t(i.>qij.iip  insurance,  as  follows: 

•  Li.i'iilry  insurance  for  motor  carriers 
and  hDMschold  goods  freight 
lorwirrlers  dt^scnboc]  ritxivi- — you 
must  file  (»vid('nre  with  thf 
Commission  thai  ynii  maintain 
appropriate  levels  of  bodilv  injury  and 
property  d.imagc  (Bi  A  PlJi 
insurance — filed  on  ICC  Form  BMO'H 
or  UMC-SIX.  (Refer  to    Inssirance 
Information"  in  Part  I  p .) 

•  C<ir8o  insurance  for  motor  rommon 
earners  and  household  i^oods  freight 
forwarders,  described  aiiove — you 
also  must  file  evid(;n(:e  with  the 
Commission  that  you  maintain 
minimum  levels  of  cargo  insurance- 
filed  on  ICC  Form  BMC-;i4  (1  i 
SS.OOO — for  loss  or  damage  to  prupeity 
earned  on  any  one  motor  vehicle:  and 
|J|  Si 0,000 — for  loss  of  or  damage  to 
or  as}gregate  of  losses  of  or  damages 
to  property  occurring  at  any  one  timi- 
and  place. 

•  Property  brokers — before  bcKinninu 
operations,  you  must  file  evidence 
with  the  Commission  of  a  broker 
surety  bond — filed  on  ICC  Frjrm  BMl^- 
fH — or  trust  fund  agreement — filed  on 
ICC  Form  BMC-*J5 — in  tne  amount  of 
SlUIXK) 

Noir  No  juiHonty  docuiXMHit  will  bt  iuoed 

iinhl  dll  r<Mjuir«d  inturancefoiTM  artonBle 

with  the  ICC  It  is  >ouf  responsibility  to 
I  iipui :  your  ii,.surHnce  company(ies)  and  to 
fuilow  through  to  K'.iaranlee  ull  required 
f 'inxs  <irp  rpccived  by  this  Commission.  The 
KX'  l1(ips  not  furnish  insurance  forms  to 
ipplii.ints  Insurance  companies  print  the 
furnis  «rd  «re  fdmili^r  with  the  ICCs 
insiir.i.iLK  filin)j  rp(;i;irpt:ients. 

I 

l.<  '^.M  Process  /\geiits 

•  All  motor  and  water  carriers  and 
property  brokers — you  must  designate 
an  agent  in  each  State  where  you  will 
conduct  operations  (or  for  property 
brokers,  each  Stale  where  your  offices 
wilt  be  located)  who  will  accept  legal 
f;i:::^s  nn  your  behalf  (known  as 
process  agents) — filed  on  ICC  Form 
BOC-3. 

Tiriffs 

•  Motor  common  carriers — you  must  file 
tariffs  w'th  the  Commission  listing 
prn;es  fur  and  specifying  terms  of  the 
ser\  ices  you  offer. 

Sole  Contract  carriers  must  have  written 
(.untraiits  willi  the  shippers  thoy  serve,  but 
the  (.ontracts  need  not  be  filed  with  the 

( <mniis,sion. 


•  ETA  applicants — your  applications 
must  include  tariffs  and  be  filed  with 
the  appropriate  Commission  regional 
office. 

•  All  other  motor  common  carrier 
applicants — your  tariffs  arc  filed  with 
the  ICC  Headquarters  office  in 
Washington.  DC. 

Slate  Notification 

•  All  applicants — before  beginning  new 
or  expanded  interstate  operations, 
you  must  contact  the  appropriate 
regulatory  agencies  in  every  State  in 
and  through  which  you  will  conduct 
operations  to  obtain  information 
regarding  various  State  rules 
applicable  (o  interstate  authorities,  li 
is  your  responsibility  to  comply  with 
registration,  fuel  tax,  and  all  other 
State  regulations  and  procedures. 

Passnger  Carrier  Funding  Recipients 

•  Applicants  for  passenger  carrier 
authority  must  specify  the  nature  of 
governmental  financial  assistance  you 
receive,  if  any,  by  designating  in  Part 
III  your  status,  defined  as  only  one  of 
the  following: 

Public  recipient — Any  State:  any 
municipality  or  other  political 
subdivision  of  a  State:  any  public 
agency  or  instnunentality  of  such 
entities  of  one  or  more  States;  an  Indian 
trthc:  Hifi  any  corporation,  board  or 
.  iifur  [urson  owned  or  controlled  by 
such  entities  or  owned  by.  controlled  by, 
or  under  common  control  with  such  a 
corporation,  board,  or  person  which  is 
receiving  or  has  ever  received 
governmental  financial  assistance  for 
the  purchase  or  operation  of  any  bus 
currently  in  its  fleet. 

Private  recipient — Any  applicant, 
other  than  a  public  recipient,  that  is 
receiving  or  has  ever  received 
governmental  financial  assistance  in  the 
form  of  a  subsidy  for  the  purchase, 
lease,  or  operation  of  any  bus  currently 
in  its  fleet. 

Nonrecipient — Any  applicant  that  is 
not  receiving,  nor  using  equipment 
acquired  with,  governmental  financial 
assistance. 

Filing  the  Application  and  Related 
Materials 

•  TA  and/or  ETA  applicants  not  filing 

for  corresponding  permanent 
authority — you  must  send  the  original 
and  one  copy  of  your  applicatitms  to 
the  ICC  regional  office  serving  the 
State  in  which  your  business  is 
headquartered. 

•  TA  and/or  ETA  applicants  who 
simultaneously  file  for  permanent 
authority — you  must  send  the  origin.!  1 
and  one  copy  of  your  application  to 


ICC  Headquarters  and  two  copies  to 
the  appropriate  regional  office. 

•  All  other  applicant.s — yon  must  send 
an  original  and  one  copy  to  ICC 
Headquartf^rs  and  one  C(ipy  to  the 
appropriate  ICC  regional  office. 

Mailing  Addresses  for  Applications 

•  Headquarlfrs.  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washmgton,  DC  2042:i. 

•  Easlnrn  Region  [includes  .'M.,  CT.  UE. 
DC.  FL  GA.  KY,  ME.  MU,  MA.  MS. 
N!  i.  N'l.  .\Y.  NC,  OH,  PA.  Rl.  SC,  IN. 
VT,  VA,  \VV].  Interstate  Commerce 
(Commission,  35.15  Market  Street. 
Room  16400.  Philadelphia,  PA  19104. 

•  Crntnil  Ri^^isnn  [includes  AR.  II..  IN. 

I  A.  KS  IJ\.  Ml.  MN,  MO,  NE.  .M).  OK. 
SD,  TX,  VVIj.  Interstate  Commerce 
Commission,  219  South  Dearborn 
Street,  Room  1304,  Chicago  II.,  60(if>4 

•  Wpntern  Ration  (includes  AK,  AZ,  CA, 
CO,  HI.  ID,  MT,  \V,  NM.  OR,  UT, 
WA,  WYj.  Interstate  Commerce 
Commission,  211  Mam  Street,  Suite 
500,  San  Francisco,  CA  94105. 

•  All  insurance  and  process  agent  filings 
(except  for  motor  carrier  ETA  filings) 
sliould  he  addressed  to  the  ICC,  Office 
of  the  Secretary.  Insurance  Unit. 
Washington.  DC  20423. 

Note:  K\'i\  applicants— you  must  include 
evidence  of  insurance  and  prof  ess  agent 
infurmation  with  your  application.  Sec  Part 
iV  ,  p.  of  Ihfr  applii  ation  form.) 

•  lanffs.  and  any  future  supplements, 
should  be  mailed  to  the  ICC,  Bureau  of 
Tr.iffic,  Tariff  Examining  Branch, 
Washington,  DC  20423. 

•  Intrastate  motor  passenger 
applu.ants — you  also  must  send  a 
description  of  the  proposed  service  to 
the  State  transportation  regulatory 
body  of  the  State(s)  in  which  the 
operations  described  in  the 
application  will  be  performed. 

Transportation  Terms 

Applicant — the  person  or  company 
applying  for  authority  to  provide 
transportation  in  interstate  or  foreign 
commerce  or  to  provide  property 
brokerage  service 

Applicant's  Representative — the  person 
filing  the  application.  The 
representative  may  be  the  applicant, 
any  officer  or  authorized  emiployce  of 
the  company,  or  a  person  licensed  to 
practice  before  t!ie  ICC. 
Ciiinnxui  Carnri:^p — transportation 

offered  to  tlie  general  public  using  prices 

and  services  named  in  tariffs  on  file  at 

the  ICC 

Ccntrtn:!  Currioi^o — transportation 

performed  under  written  contracts  with 

particular  shippers. 


Contracts — written  agreements 
between  a  contract  carrier  and  each 
shipper  with  whom  the  carrier  does 
business,  covering  a  specific  time  period 
or  series  of  movements  and  all 
negotiated  terms  and  charges  for 
services  rendered  Unlike  tariffs, 
contracts  are  not  subject  to  public 
review  and  do  not  have  to  be  filed  with 
the  ICC. 

Emergency  Temporary  Authority 
;E1A/—motoT-  carrier  authority  lasting  a 
maximum  of  120  days  to  meet  an 
immediate  need  that  cannot  be  met  by 
existing  carriers. 

Household  Goods  Freight 
Forwarding — the  arrangement. 
.issembly,  and/or  consolidation  for 
transportation  of  household  goods 
where  the  actual  movement  is 
performed  by  ICC  licensed  carnt-rs 
Forwaiders  arrange  with  the  earners  lor 
the  actual  transportiition:  'ht  y  do  not  do 
It  themselves.  Freight  forwarders  issue 
bills  of  lading  to  shippers  and,  as 
common  carriers,  are  responsible  for 
loss  of  or  damage  to  the  goods. 

Irregular  Route  Aolhoniy — auShnrily 
that  is  not  restricted  to  particular  roads 
or  routes 

Permanent  Authority — authority  with 
no  time  limit. 

Property  Brokerage — the  a.Tangement 
for  transportation  of  goods  where  the 
actual  movement  is  performed  by  ICC 
licensed  motor  earners.  As  contrasted 
with  lomarders.  brokers  assume  no 
responsibility  for  loss  of  or  damage  to 
the  property  being  traasported. 

Regular  Route  Authority — authority  to 
perform  service  only  over  named  roads. 

Restriction  Removal — an  application 
in  which  a  motor  property  or  passenger 
carrier  requests  that  its  existing 
authority  be  broadened  by  the 
elimination  of  certain  or  all  operating 
restrictions  in  its  current  service 
description. 

Tariffs — public  documents  filed  by 
common  carriers  that  set  out  the  terms 
of  and  prices  for  service. 

Temporary  Anihority — a  u  I  horl  ty . 
lasting  a  maximum  of  270  days  for  motor 
and  180  days  for  wa'er  r-perfsiions,  to 
prov  ide  service  that  cannot  be 
pcrf'irmed  by  existing  carriers.  If  a 
permanent  authority  application  also  is 
fiied,  the  temporary  authority  does  not 
expire  until  the  permanent  authority  is 
acted  on. 

H  ater  Carrier  Exemption — an 
application  in  which  the  Commission 
exempts  from  its  jurisdiction  the 
transportation  of  certain  commodities 
by  water  contract  carrier  upon  a  finding 
that  their  transportation  by  water  is  not 
actually  and  substi'.ntiialy  cum.pelitive 
with  rail  or  motor  transporlation  either 
because  of  the  inherent  nature  of  the 


involved  commodities,  their  special 
equipment  requirements,  or  their 
shipment  in  bulk. 

A  dditional  Assistance 

For  additional  information  about 
obtaining  authority,  you  may  seek 
assistance  in  each  of  the  following  areas 
from: 

Completing  the  Application 

Permanent  authority  applications: 
Office  of  Public  Assistance, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
(202)  275-7597, 

TA  and  F1 A  npplications:  ICC 
regional  offices  processing  the  request 
for  authority  {addresses  listed  above): 

Eastern  Region— (215)  59&-4040 
Central  Region— (312)  353-6204 
Weste.m  Region— (415)  975-7125 

Status  of  Filed  Applications 

Permanent — authority  applications — 
ICC.  Office  of  Proceedings.  Case 
Tracking  Unit.  (202)  275-7022  or  275- 
7023. 

Temporary  or  emergency  temporary 
authority  applications — ICC  regional 
office  processing  application(s). 
Addresses  and  telephone  numbers  listed 
above. 

Levels  of  Insurance 

ICC.  Office  of  Compliance  and 
Consumer  Assistance.  Insurance 
Branch.  (202)  275-0854. 

Status  of  Insurance  Filings 

ICC.  Office  of  the  Secretary.  Insurance 
Unit.  (202)  275-0783. 

Tariff  Filings 

ICC.  Public  Assistance  Unit.  Bureau  of 
Traffic,  (202)  275-7462. 

DOT  Safety  Rating 

Write  to  Director,  Motor  Carrier 
Safety  Field  Operations,  Federal 
Highway  Administration,  United  States 
Depe.rtment  of  Transportation, 
Washington.  DC  20590,  for  information 
conces-ning  a  carrier's  safety  fitness 
rating  or  to  obtain  a  safety  audit. 

Check  List 

Before  mailing  your  application,  check 
to  be  sure  that  you  have: 

•  Completed  all  necessary  sections, 
including  the  oath  and  certificate  of 
service  in  Part  I. 

•  Enclosed  the  correct  number  of  copies 
of  the  application  form  and  addressed 
them  to  the  proper  place. 

•  Enclosed  the  correct  fee(s). 

•  Attached  supplemental  documents  to 
the  form,  where  applicable. 


•  Marked  the  wordts)  ••APPIJCATION." 
•TA  APPLICATION,"  "ETA 
APPUCATION."  '90  DAY 
INTRASTATE  PASSENGER 
APPLICATION."  and/or 

•RESTRICTION  REMOVAL 
APPLICATION,"  as  appropriate,  on 
the  envelope. 

•  Placed  sufficient  postage  on  ihe 
envelope(s). 

Appendix  B — Interstate  Commerce 
Comraisston;  Authority  ApplicAtiua 

Approved  by  OMB  3120-0047  tjipiret 


Form  OP-1  (Revised ) 

Supercedes  Fo'm  OP-1  (12/IRI  and  Fonn 
0(XA-95  (8/84) 

Mail  this  form  only  after  you  have 
compared  the  application  with  the  check 
list  on  page of  the  Instructions. 

For  commission  use  only: 

Dorket  No.  ■ 

Filed 

Fee  No.  

Paperwork  Burden 

It  is  estimated  that  an  average  of  4 
burden  hours  per  response  are  required 
to  complete  this  collection  of 
information.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  concerning 
the  accuracy  of  this  burden  estimate  or 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  Section  of 
Administrative  Ser\tces.  Interstate 
Commerce  Commission,  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project.  (OMB  No. 
312(V-0079).  Washington.  DC  20503. 

Part  I — General  Information  to  be 
Con.pUted  by  all  Applicants 

Appiir.int 

(I*<;nl  Name) 

Doing  Dusiness  .^s  

(Trade  N.-ime) 

Buiuness  Addrf?ss    

(Street  or  P.O.  Box) 


(City) 


(Stale) 


(Zip  Code) 


iPhone  Number) 

Mailing  Address  if  Different  fioro  AI>ove 

(Street  or  P.O.  Box) 


(City) 


I 
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JIWiT! 


(Slalii 


(Zip  Cod  I' 


'Phone  Number) 

Form  of  business  (Cherk  oniv  one!: 
I     j  CorpoTHtion.  Strite  of  incnrpori'ion- 
I     I  P.trlnership  Identity  partr.crs   


I     j  Suie  propne'orsh'p  Ndme  of  individual 

If   you    hav'fl    been    issued    a    D  0  F     ots  .s 

number  provide  it   

here- 

Do  yiu  Piiw  hold,  or  have  an  appl'f.irinp. 
pending  for,  authority  from  this 

Commission' I     1  Yes  1     j  No 

If  Yes.  Identify  The  Ledd  Dock.''  \jr-'>.>r  Or 

Numbers; 


In  this  apphcation.  do  you  seek  to  hdul 

hazardous  materials'  [     1  Yt?s     (     1  No 

Do  you  currently  transport  haz.irdous 

materials'  [     J  Yes     [     j  No 

Appiiciint  seeks  to  operate  as  [Cherk 

one  or  more): 

I     I  Motor  property  commijn  carrier 

[     1  Motor  passenger  common  carrier 

[     1  Motor  properly  contract  carrpr 

[     1  Motor  passenger  contratt  Lamer 

I     I  Household  goods  freight  forwarder 

[     I  Property  broker 

j     !  Water  common  carripr 

i     1  Water  contract  carrier 

j     ]  Water  earner  exemption 

1  \  pe  of  application  (Check  ore  or 

more); 

(     1  Permanent  authority 

(     j  Emergency  temporary  authority 

(ET.A) 

I     I  Temporary  authon'y  (T.\] 

(     I  Restriction  removal 

Representative:  Person  to  whrim 

inq;  Ties  .may  be  made  (applicant  or 

irij.il  representative) 

iN.ir.'' 


(Street  or  P.O.  Box) 


(C,:'.  . 


(Stale) 


I  Zip  Code) 


i Phone  Number)  , 

Safety  Evidence 

(a)  .^pplK;.in's  with  DOT  safety 
ratings: 
(Jurrcni  TK")!  s.ifftv  fitnt'ii  rrftma'  


Dtite  of  DOT  safety  compliance  review  upon 

which  thi8  rfiting  is  based 

Note:  If  you  currently  have  a  DOT  safety 
rating  other  than    satisfdctory,  '  consult  the 
"Safety  Fitness  Evidence'  information  on 
page of  the  Instructions 

(b)  Applicants  without  DOT  safety 
ratings: 

I  certify  that  I  hav»  access  to  and  am 
familiar  with  all  applicable  regulations 
of  the  U.S.  Department  of 
Transportation  [DOT]  relating  to  the 
safe  operation  of  commercial  vehicles 
and  the  safe  transportation  of  hazardous 
materials,  and  1  will  comply  wi'h  'hese 
rt'ciilalions. 

!     1  Yes    (This  box  must  be 
'  "c.kpd  1 

Insurance  Information 

NotK  ThiB  section  must  be  complrted  by 
all  motor  carrier  applicants.  The  amounts  in 
parentheses  represent  the  minimum  amount 
of  bodily  injury  and  properly  damage 
insurance  you  must  maintain  See  the 
Instructions  for  further  information  about 
other  insurance  requirements. 

Property  motor  applicants  (check  one 
or  more): 

(1)  Will  use  only  vehicles  having 
Gross  Vehicle  Weight  Ratings  (GVWR) 
of  10.000  pounds  or  less:  and 

(a) Transports  no  hazardous 

material ($300,000).  or 

(b) Transports  any  Class  .-\  or  B 

explosives or  poison  gas  or 

highway  controlled  radioactive 
materials  ($5,000,000). 

(2)  Will  use  vehicles  with  GVWR  in 
excess  of  10.000  pounds  to  transport 

(a) Non-hazardous  commodities 

($750,000). 

(b) Hazardous  materials  other 

than  those  described  in  (c)  !S1  cwn.ooo) 

(c) Hazardous  substances  [Sec  49 

CFR  1043.2:  basically,  commodities 
requiring  DOT  placards.)  ($5,000,000). 

Passenger  motor  applicants  (check 
one). — Will  use  vehicles  with  seating 
capacities  of: 

(1)  16  or  more _ 

($5,000,000) 

(2)  Less  than  16  only 
($1,500,000). 

Note:  If  any  vehicle  accommodates  16  or 
more  passengers,  the  larger  insurance  amou:it 
applies. 

Common  Control 

Relationship  between  applicant,  any 
person  having  an  interest  in  applicant, 
and/or  any  other  I.S.C.  regulated 
transportation  company  (for  example. 
percentage  stock  ownership,  loans. 
voting,  or  management  arangements). 
Provide  MC  numbers  of  involved  ICC 
regulated  transportation  interests. 


If  no  common  control  relationship, 
check  here  (    ].  Otherwise,  check  the 
appropriate  box  below. 

(a)  (     ]    The  Commission  approved 
the  common  control  relationship  in 
Docket  No.  MC-F- 

(b)  [     1    The  aggregate  gross 


[interstate]  operating  revenues  of  the 
carriers  were  not  more  than  S2  million 
during  a  period  of  12  consecutive 
months  ending  not  more  than  6  months 
before  the  date  of  the  agreement  of  the 
parties  in  the  transaction. 

(c)  [     1    Applicant  has  filed  or  is 
filing  concurrently  an  application  for 
approval  of  common  control  or  a 
petition  seeking  exemption  from  the 
requirem.ents  of  49  U.SC.  11343.  Provide 
docket  number  (if  known): 


Miscellaneous 

(a)  I  certify  that  the  applicant  in  this 
proceeding  is  not  domiciled  in  Mexico. 
Moreover,  the  applicant  is  not  owned  by 
or  controlled  by  persons  of  that  country. 
(     1  Yes  [This  box  must  be  checked  ] 

(b)  Does  the  applicant  hold  a 
ct-rtificale  of  registration  from  this 
Commission  as  a  single-State  operator? 

Note:  This  refers  to  authority  issued  by  the 
ICC:  not  intrastate  authority  issued  by  a  Stale 
reaul.iinry  body. 

I     I  Yes  I     )No 
If  yes.  identify  authority  number  and 

State: 

Applicant  s  Oath 

Must  be  completed  by  all  applicants. 


I. 


name 


and  title  of  witness)  verify  under 
penalty  of  perjury,  under  the  laws  of  the 
United  States  of  America,  that  all 
information  supplied  on  this  form  or 
rol.iting  to  this  application  is  true  and 
correct.  Further.  I  certify  that  1  am 
qualified  and  authorized  to  file  this 
application.  I  know  that  willful 
misstatements  or  omissions  of  material 
facts  constitute  Federal  criminal 
violations  punishable  under  18  l^.S  C, 
1001  by  imprisonment  up  to  5  years  and 
fines  up  to  $10,000  for  each  offense. 
Additionally,  these  misstatements  arc 
punishable  as  perjury  under  18  U.S.C 
1621,  which  provides  for  fines  up  to 
S2.000  or  imprisonment  up  to  5  years  for 

each  offense, 

(Signature  and  Date)  • 

Certificate  of  Service 

Must  be  completed  by  all  applicants. 

I  certify  that  I  have  delivered  a  copy 
of  this  application,  in  person  or  by  mail, 
to  the  Regional  Director  of  the 


Commission's  Office  of  Compliance  and 
Consumer  Assistance  for  the  Region  in 

which  the  applicant  has  its 

headquarters. 

ISisnalare  and  Diitci  — 


After  Completing  Part  I 


Applicants  for 


Wotof  piofx^  came'  w-iie-  ca'n- 
ef,  property  txoker,  ana  rioj&e- 
hoid  goods  freigtil  fofwa'Oef  au- 
ttiority 

MotOf  passenger  carrief  aot^cicty 

Temporary  ana  emergency  tempo- 
rary autfiority 


Turn  to  and 
complete 


Part  II  and  Pan 

VI 


Pan  I"  and 
Part  VI 

Part  IV  and 
Part  VI 


Note:  The  Part  V  "Cerlificate  of  Support"  is 

optionii!  for  motor  earner  permanent 
authority  applicants.  The  "Certificate"  must 
be  submitted  by  applicants  for  eniergency 
tempor.Try.  temporary,  and  water  common 
carrier  authority.  Cert.tin  other  applicants  are 
strongly  encouraged  to  submit  supporting 
evidence  as  explained  in  the  "Si^pporfinK 
Fvidencc'  portion  of  the  Instructions. 

Part  II — Motor  Propp'-ty  Currier,  Water 
Carrier,  Property  Broker,  and 
Household  Goods  Frfi<^ht  Forwarder 
Applications 

Check  appropriate  box(cs)  for  type(s) 
of  authority  you  seek,  then  turn  to  Part 
VI. 

11 1  i     j  Motor  common  carrier  of  general 
commodities  (except  clas.ses  A  and 
B  explosives,  household  goods,  and 
commodities  in  bulk),  between 
points  in  the  United  States  (except 
Alaska  and  Hawaii) 

(2)  (     I  Motor  contract  carrier  of  general 

commodities  (except  classes  and  .^ 
and  B  explosives,  household  goods. 
and  commodities  in  bulk),  between 
points  in  the  United  States  (evccpt 
Alaska  and  Hawaii),  under 
continuing  contract{s)  with 
commerci.il  shippcs  or  receivers  of 
such  commodities.  Note:  If  you  have 
checked  Item  2.  you  also  must 
complete  Item  15. 

(3)  (     j  Motor  contract  carrier  of 

household  goods,  between  n-ints  in 
the  United  States  (except  .Maska 
and  Hawaii),  under  continuing 
contract(s)  with  commercial 
shippers  of  household  goods. 
If  you  have  checked  Item  3.  complete 

one  or  both  box(es)  below,  as 

applicable: 

(     1  Contracting  shippers  have  one  or 
more  of  the  distinct  needs 
delineated  in  No.  MC-1745  (Sub- 
No.  17).  In'.erstatp  Van  Linvs.  Inc., 
Extension— Houschu'id  Goods. 

I.C.C.2d  _     _.    (1988). 

Describe  briefly  the  distinct  need(s): 


I     I  Contracts  provide  for  assignment  ot 
one  or  more  vehicles  for  the 
exclusive  use  of  each  such  shipper 
in  the  manner  specified  in  No.  MC- 
1745  (Sub-No.  17).  Interstate  Van 
Lines,  Inc.  E.xtension — Household 

Goods I.C.C.2d 

(1988). 

(4)  (     ]  Motor  carrier  broker  of  general 

commodities  (except  household 
goods),  between  points  in  the 
United  States. 

(5)  I     )  Motor  carrier  broker  of 

household  goods  between  points  in 
the  United  States. 

(6)  I     I  Freight  forwarder  of  household 

goods,  unaccompanied  baggage,  or 
used  automobiles,  between  points 
in  the  United  States. 

(7)1     I  Motor  common  carrier  of 
property  authority  to  serve  any 
community  not  regularly  served  by 
a  certificated  motor  common  carrier 
of  property,  transporting  general 
commodities  between  the  specified 
community(ies),  on  'he  inc  hand, 
and.  on  the  other,  points  in  the 
United  Stales. 

(8)  I     ]  Motor  common  carrier  of 
property  authority  to  provide 
service  as  a  direct  substitute  for 
abandonment  of  all  rail  service  in  a 
community,  transporting  general 
commodities,  between  the 
abandoned  community(ies),  on  the 
one  hand,  and.  on  the  other,  points 
in  the  United  States. 

Note:  If  you  have  checked  Item  (7)  or  (8) 

above: 

Identify  community(ies).    

Descrifje  service. 


(9)  I    )  Motor  common  carrier  of 

property  transportation  for  the  U.S. 
Government  of  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  United  States. 

(10)  (    J  Motor  common  carrier  of 
property  transportation  of 
shipments  weighing  100  pounds  or 
less  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points 
in  the  United  Stales. 

(11)1     J  Motor  common  or  I     )  motor 
contract  carrier  of  property 
transportation  of  food  and  other 
edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
human  consumption,  agricultural 
limestone  and  other  soil 
conditioners,  and  agricultural 
fertilizers,  between  points  in  the 
United  States,  if  such  transportation 
is  provided  when  the  owner  is  in- 
the  vehicle  (except  in  emergency 


situations)  and  il  the  toniuige 
transported  annually  under  this 
authority  does  not  exceed  the  motor 
vehicle's  tonnage  of  exempt 
commodities  transported  annually. 

(12)(     I  Transportation  for  the  U.S. 
Government  of  used  household 
goods  incidental  to  a  pack-and- 
crate  service  on  behalf  of  the 
Department  of  Defense,  between 
points  in  the  United  States. 

(13)  I    ]  Water  common  or  |    J  water 
contract  carrier  authority  or  |     | 
Water  carrier  exemption. 

Describe  service; — 


Note:  If  you  have  checked  Item  13.  you 
must  make  the  following  CZMA  Certific^ilion: 

I  certify  that  1  have  filed  a  notice  of 
this  application  with  the 'appropriate 
Coastal  Zone  Management  Prosram 
agency  of  each  State  in  which  I  propose 
fb  operate. 

I     J  Yes.  (This  box  must  be  checked  by 
all  water  carrier  applicants.) 

(14)  (     )    Other,  [If  you  seek 
authority  that  differs  from  the  above 
options,  please  describe  in  the  space 
below,  for  example,  applications 
involving  water  carriers,  restriction 
removal,  specified  commodities  in  lieu 
of  general  commodities,  bulk 
commodities,  service  to  limited 
geographic  areas  (less  than  48-State 
authority),  or  service  to  Alaska  or 
Hawaii.) 

Note:  If  you  seek  authority  to  transport 
specific  named  commodities  or  limited 
classes  of  commodities,  you  musX  submit  on  d 
separate  sheet  of  paper,  attached  to  this  form, 
evidence  demonstrating  that  the  requested 
commodity  authority  is  not  unduly  restrictive. 
See  the  "How  to  Describe  Service"  section  in 
the  Instructions. 

If  you  checked  Item  14.  you  must 
complete  this  service  description. 
To  operate  as  a 


(type  of  transportation)  in  interstate  or 
foreign  commerce,  transporting 

(commodity  or 

commodities)  between 
(territory). 

If  applicable: 

under  continuing  contract(s)  with 

(contracting 

shipper  or  class  of  shippers). 

Note:  You  must  furnish  a  map  that  clearly 
identifies  and  depicts  any  regular  route 
involved  in  the  above  service  description. 

(15)  Contract  carrier  service — If  you 
have  checked  Hem  14  in  Part  II  and  seek 
contract  carrier  authority  to  transport 
specified  commodities  in  lieu  of  general 
commodities,  you  must  complete  Item 
15(a)  and/or  15(b).  If  you  have  checked 
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Item  2  in  Part  II  and  seek  industry-wide 
generdi  commodities  contract  carrier 
authority,  you  must  check  Item  ^S{a] 

As  a  contract  carrier.  I  will  jCompifte 
ihebox(es)  indicating  how  you  wnl  meet 
'he  sSdtjtory  requirement  for  rontract 
(rirnjge  ] 

I  15;'h;   [     j     Furn.sh  the  | 

lrii:ii)por;a';on  service  through  the 
a'?s'£nmen'  of  motor  vehicles  for  a 
contLTuing  period  of  time  for  the 
excl  js;ve  use  of  each  person  served; 
and; or 

(15;(!j:.  [     j     Furnish  the 
triinsportijtiun  service  designed  to  meet 
the  distinct  need(s)  of  each  contracting 
shipper.  Describe  briefly  the  distinct 
need(8): 


Prrt  !/l—Passtn^vjr  App:.ca::  ;  .> 

Applicant  is  a:  [Check  the  appropriate 
box.  Refer  to  the  "Passenger  Carrier 
Funding  Recipients"  section  of  the 
Instructions  ) 

I     ]  Public  Recipient  i 

[     1  Nonrecipient  1 

j     ]  Private  Recipient 

Type  S*^rvK.:e  A\pp'iicant  Wishes  to 
Provide 

Check  appropriHtp  box(es)  and 
provide  informd'ion,  then  tiirr,  to  Pa-» 
VI 

Note-  You  rr.iist  f-.i.-r.:sh  a  Tinp  clearly 
Identifyini;  edch  rcsi'^itir  -'n:'--  •'■•.  '.lived  in 
JfOUr  pfjsspnger  Ci'ir:;f"  sfr.  -  e  Jf'scnptionts). 
Also,  you  must  dUach  on  a  spp.j-j'c  iheeX  a 
narrdUve  descr'plion  of  e-iuh  'r«iiirir  route.  If 
you  st-ek  au'hor;:y  as  a  p-issf'ngpr  contract 
carrier  proceed  to  Item  5 

(1)  [     ]  Charter  and  special 
transportation 
Di'scniie  lerritorv 


!:]  j     ]  Service  over  regs.idr  routes  in 
ir.tc'siate  or  foreign  commerce. 

(3)  (     ]  Service  over  regular  routes  in 
intrastate  commerce  under  49  U.S. C. 
li")922[cl(2j(.'\l  on  a  route  over  which 
applicant  had  authon'y  as  of  November 
1'),  ]:)H1. 

Note:  You  mus'  d'td.h  'o  your  application  a 
copy  of  t.he  nt'Tsia'.K  ajt.iority  or  dulhorities 
issued  un  or  before  the  November  19.  1982, 
authorizing  the  iransportaiion  of  passengers 
on  ihe  routes  over  which  you  seek  to  obtain 
intrastate  authority  To  enable  expedited 
anion,  you  must  mark  the  envelope  and  the 
application  m  the  upper  right  crirnf  r  of  the 


front  page  "90-Day  Intrastate  Passpnger 
Application." 

(4)  [    ]  Service  over  regular  routes  in 
intrastate  commerce  under  49  U.S.C. 
10922(c)(2)(B)  on  a  route  over  which 
applicant  has  been  or  will  be  granted 
authority  in  interstate  commerce  after 
November  19. 1982. 

Note:  You  must  attach  to  your  application  a 
copy  of  the  interstate  authority  or  authorities 
granted  after  November  19,  1982,  authorizing 
Ihe  transportation  of  passengers  on  the  routes 
over  which  you  seek  to  obtain  Intrastate 
authority. 

If  you  have  not  been  grdnted  or  do  not 
have  pending  an  application  for  the 
underlying  interstate,  regular-route 
authority  over  which  the  intrastate 
operations  are  to  be  performed,  you  may 
file  a  request  for  such  intrastate 
authority  only  if  you  request  the 
imderlying  interstate,  regular-route 
transportation  in  the  same  application 
A  denial  or  rejection  of  the  underlying 
interstate  application  will  require 
rejection  of  the  request  to  provide 
intrastate  transportation. 

(5)  [    ]  Service  as  a  contract  carrier 
between  points  in  the  United  States 
(except  Alaska  and  Hawaii),  under 
continuing  contract(s]  with 

(Name  contracting  persons) 


(6)  (  J  Service  to  any  community  not 
regularly  served  by  a  certificated  motor 
common  carrier  of  passengers 

(7)  (    ]  Service  as  a  direct  substitute 


for  the 


donment  or  discontinuance 


of  all  rail  and  commercial  air  passenger 
service  in  a  community. 

If  you  have  checked  Item  (6)  or  (7) 
above; 

Identify  community(ie8).    

DeschDe  service. 


(8)  I    )  Service  to  any  co  m  m  u  r  1 1  y 
where  the  only  interstate  mo'or  common 
carrier  of  passengers  has  applied  under 
49  U.S.C.  10925(c)  to  discontinue  such 
interstate  service  or  has  applied  under 
49  U.S.C.  10935  to  reduce  intrastate 
service  to  less  than  one  trip  per  day 
(excluding  Saturdays  and  Sundays). 

Note:  If  you  have  checked  Item  (8).  you 
must  complete  A  and  B  below. 

A.  Provide  a  copy  of.  or  appropriate 
reference  to.  the  existing  carrier's 
application  to  the  ICC  for 
discontinuance  or  reduction  of  service. 


(9)  [     ]  Other.  [If  you  seek  authority 
that  is  not  covered  by  Items  (l)-(8). 
please  describe  in  the  space  below  (for 
example,  restriction  removal)  ) 


B.  Service  to  be  provided 


Part  IV — Emergency  Temporary 
Authority  and  Temporary  Authority 
Applications 

Complete  this  information  concerning 
your  proposed  temporary  operations; 
ensure  that  Part  V  "Certificate  of 
Support"  has  been  completed;  then  turn 
to  Part  VI. 

A.  To  be  completed  by  applicants  for 
emergency  temporary  and/or  temporary- 
authority: 

Description  of  authority  requested. 
(■Vy.'e.  To  the  extent  feasible,  if  you  also 
are  seeking  permanent  authority,  you 
should  conform  the  proposed  temporary 
service  to  that  sought  in  your  permanent 
licensing  application.) 

To  operate  as  a ,  {t>-pe  of 

transportation)  in  interstate  or  foreign 
commerce,  transporting 

(commodity  or 

commodities)  between 

(territory). 

If  applicable: 

Under  continuing  contract(s)  with 

(contracting 

shipper  or  class  of  shippers) 

I  understand  that  the  filing  of  this 
application  does  not,  in  itself,  constitute 
authority  to  operate  and  that  a  grant  of 
this  authority  as  requested  does  not 
mean  that  corresponding  permanent 
authority  \\ill  be  granted. 

[     ]  Yes.  [This  box  must  be  checked.) 

B.  To  be  comipleted  by  applicants  for 
emergen?  y  temporary  authority: 

(a)  Enter  date  the  emergency 
temporary  authority  is  requested  to 
become  effective: 

(b)  Is  an  automatic  extension  beyond 
30  days  requested? 

(     I  Yes  I     1  No 

Note:  ET,\  applicdtions  will  not  be 
processed  unless  they  include  evidence  of 
insurance  and  *he  names  of  persons  upon 
whom  legal  process  may  be  served. 

I  understand  that  the  filing  of  this 
application  does  not.  in  itself,  constitute 
authority  to  operate  and  that  a  grant  of 
this  authority  as  requested  does  not 
mean  that  corresponding  permanent 
authority  will  be  granted. 

I     )  Yes,  (This  box  must  be  checked  I 
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B.  To  be  completed  by  applicants  for 
emergency  temporary  authority: 

(a)  Enter  date  the  em.ergency 
temporary  authority  is  requested  to 
become  effective: 


(b)  Is  an  automatic  extension  beyond 
30  days  requested? 
1     iYes[     I  No 

Note:  ETA  applications  will  not  be 
processed  unless  they  include  evidence  of 
insurance  and  the  names  of  persons  upon 
whom  legal  process  may  be  ser\-ed. 

Part  V— Certificate  of  Support 

(1)  Nam.e.  address,  and  title  of 

supporting  witness. 


(2)  Describe  the  geographic  movement 
(actual  or  future)  of  the  involved  traffic 
in  terms  of  origin(s)  and  destinationlsl: 
also  provide  representative  traffic 
volumes  and  frequency  of  movements.  Is 
service  sought  in  |     )  Alaska  |     ] 
Hawaii?  If  so.  you  must  describe  service 
needs  involving  such  State(s) 


(3)  List  actual  commodities  that  may 
be  transported.  If  the  movement  of 
classes  A  and  B  explosives,  household 


.ciiods.  or  commodities  in  bulk  is  s 
\oii  niust  dcscri!)e  service  needs 
inv  olving  such  comm.odilies  (for 
example,  specialized  equipment). 


"lig 


h! 


(4)  If  you  will  be  served  by  applicant 
under  contract,  describe  any  distinct 
service  needs  or  equipment  dedication 
requirements. 


(5)  If  supporting  an  application  for 
emergency  temporary  authority  or 
temporary  authority,  please  answer  the 
following; 


(a)  Volume  of  traffic  that  will  be 
tendered,  frequency  of  movement,  and 
how  transported  in  the  past: 


(b)  How  soon  must  service  be 
provided  and  reasons  fo  such  a  time 
requirement: 


(c)  How  long  will  need  for  service 
likely  continue: 

(d)  The  circumstances  that  create  an 
immediate  need  for  service: 


(e)  Consequences  if  service  is  not 
made  available: 


Supporting  Witness'  Oath 

I. ■  (name  and  title  of 

witness)  verify  under  penalty  of  perjury, 
under  the  laws  of  the  United  States  of 
America,  that  all  information  supplied  is 
true  and  correct.  Further,  I  certify  that  I 
am  qualified  and  authorized  to  file  this 
certificate  of  support.  I  know  that  willful 
misstatements  or  omissions  of  material 
icicts  constitute  Federal  criminal 
violations  punishable  under  18  U.S.C. 
1001  by  imprisonment  up  to  5  years  and 
fines  up  to  $10,000  for  each  offense. 
Additionally,  these  misstatements  are 
punishable  as  perjury  under  18  U.S.C. 
1621.  which  provides  for  fines  up  to 
$2,000  or  imprisonment  up  to  5  years  for 
each  offense. 


(Signature  and  Date) 

Part  VI— Filing  Fee  Information 

[Please  refer  to  enclosed  fee  schedule. 

Indicate  amount  $ and 

method  of  payment: 

(     j  Check  or  (     j  money  order 
payable  to  Secretary  Interstate 
Commerce  Commission. 

I     1  Visa  or  I    j  Master  Card. 

Credit  Card  No. 

Expiration  Date: 

Signature: 

Date: 


Fee  Schedule 

•  An  application  for  motor  carrier 
common  or  contract  carrier  passenger 
or  property  authority;  property  broker 
authority,  motor  carrier  certificate  of 
registration  including  a  certificate  of 
registration;  water  carrier  operating 
authority  or  exemption;  or  household 
goods  freight  forwarder  authority.  $200 

•  A  fitness  only  application  for  motor 
common  or  contract  owner  operator 
authority  to  transport  food  and  related 
products.  $100 

•  An  application  fo  remove 
restrictions  or  broaden  unduly  narrow 
authority.  $200 

•  An  application  for  motor  carrier 
emergency  temporary  authority.  $70 

•  An  application  for  motor  canier  or 
water  carrier  temporary  authority.  $90 

Fee  Policy 

•  Fees  must  be  payable  to  the 
Interstate  Commerce  Commission  by 
check  drawn  upon  funds  deposited  in  a 
bank  in  the  United  States  or  money 
order  payable  in  U.S.  currency  or  by 
approved  credit  card. 

•  Separate  fees  are  required  for 
permanent  authority  requests, 
emergency  temporary  authority 
requests,  or  temporary  authority 
requests.  If  an  applicant  requests 
multiple  types  of  permanent  authority  in 
one  application  (for  example  common, 
contract,  and  broker  authority),  only  one 
fee  is  required. 

•  The  filing  fee  for  a  permanent 
authority  application  must  be  sent  with 
the  application  to  Washington.  DC 

•  The  filing  fees  for  an  emergency 
temporary  application  and/or  temporary 
application  must  be  sent  with  the 
application  to  the  appropriate  regional 
office. 

•  After  an  application  is  accepted  the 
filing  fee  is  not  refundable. 

•  The  Commission  reserves  the  right 
to  discontinue  processing  any 
application  for  which  a  check  is 
returned  because  of  insufficient  funds. 
Such  an  application  will  be  stayed  until 
the  fee  is  paid  in  full,  in  good  funds. 

|FR  Doc.  89-11566  Filed  5-12-89;  8:45  amj 
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This   sectwn   ol   the   FEDERAL    REGISTER 
contains  documeris   other   ^t'.an   rules  of 
proposed  njies  that  are  apD''cabie  to  the 
public    r^otices   o<   heannqs   and 
investigatiors.   commmee  meetioqs,  agency 
cJec'Sioos  and   rulings,   •Je'eqatio'^s   of 
autfKinty,   filirq  ot   pefitic^s   ana 
appltcations   and   agency   s'aternerts   o< 
organuation   and   functions   are   enamptes 
o(  documents  appearing    n   iris   section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
S«rvic« 

[Docket  No,  89-072)  I 

Availability  of  EnvironnrMntal 
Aaaetament  and  Finding  ot  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Potato  Plants 

agency:  Animdl  and  Pldni  Hedlih 
Inspection  Service,  L'SDA 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  hiue 
been  prepared  by  the  Animn!  and  Pl.int 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsantf) 
Agricultural  Comp.iny,  to  allow  the  Tieiii 
testing  in  the  State  of  Illinois  of 
genetically  engineered  potato  plants 
modified  to  express  the  coat  protein 
genes  of  potato  virus  X  and  p<jtato  virus 
Y  or  the  coal  protein  gene  of  pot;ito 
leafroU  virus.  The  assessment  prnv  :ii<'s 
a  basis  for  the  conclusion  thai  the  fieii! 
testing  of  these  genetically  engineered 
potato  plants  will  not  present  a  risk  of 
introductmn  or  dissemination  of  a  plant 
pest  and  will  not  h;ive  any  sijjnit'icant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  sianificant  impact,  the  .Animal  and 
Plant  Health  I.Tspcc^tion  Service  has 
determin"d  that  an  environmental 
impart  statement  need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impnct  are  available  for  public 
inspr'r.t'on  a'  Biott'i  hnology  Biologies. 
and  Environnu.'ntdl  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
US.  Department  of  Agriculture,  Room 
850.  Federal  Bailding.  65<J5  Belcrest 
Road.  Hya'tsvillp,  MD  Jirs: 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  lames  White,  Biolechnologist, 


Biotechnology  Permit  Unit, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  US. 
Department  of  Agriculture,  Room  844, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsvilie,  MD  20782,  (301)  43&-5940. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  siKnificant 
impact,  write  Ms,  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-0.30-04. 
SUPPLEMENTARY  INFORMATION: 

The  regulations  in  7  CKR  Part  340 
regulate  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products  that 
are  plant  pests  or  that  there  is  reason  to 
believe  are  plant  pests  (regulated 
articles).  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States.  Tlie 
regulations  set  fo-th  procedures  for 
obtaining  a  limited  permit  for  the 
importation  or  intersta'e  movement  of  a 
regulated  article  and  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  h.is  staled  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906) 

Monsanto  Agricultural  Company,  St. 
Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  genetically 
engineered  potato  plants  modified  to 
express  the  coat  protein  genes  of  potato 
virus  X  and  potato  virus  Y  or  the  coat 
protein  gene  of  potato  leafroll  vims. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
potato  plant  under  the  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Monsanto,  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 


and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 

field  testing. 

The  facts  supporting  APHIS's  findin); 
of  no  significa.Tt  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  Genes  encoding  the  viral  coat 
proteins  of  potato  virus  X  and  potato 
virus  Y  or  potato  leafroll  virus  have 
been  inserted  into  the  potato 
chromosome.  In  nature,  chromosomal 
genetic  rrateriul  can  only  be  transferred 
to  other  sexually  compatible  plants  by 
cross-pollination.  In  this  field  trial,  the 
introduced  gene  cannot  spread  to  other 
plants  by  cross-pollination  because  the 
potato  plants  are  sterile. 

2.  Neither  the  viral  coat  protein  genes 
themselves,  nor  their  gene  products, 
confer  on  potato  any  plant  pest 
characteristics.  Traits  that  lead  to 
weediness  m  plants  are  polygenic  traits 
and  cannot  be  conferred  by  adding  a 
single  gene. 

3.  The  expression  of  the  viral  coal 
protein  genes  does  not  provide  the 
transformed  potato  plants  with  any 
measurable  selective  advantage  over 
nontransformed  potato  in  their  ability  to 
be  disse.Tiinated  or  to  become 
established  in  the  environment, 

4.  The  vector  used  to  transfer  the 
plant  viral  genes  to  the  potato  plants  has 
been  evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  deleted  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  any  susceptible  plant. 

5.  The  vector  agent,  the  bacterium  that 
was  used  to  deliver  that  vector  DNA 
and  the  plant  viral  coat  protein  genes 
into  the  plant  cell,  has  been  shown  to  be 
eliminated  and  no  longer  associated 
with  the  transformed  potato  plants. 

6.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  D.\A). 
The  vector  does  not  survive  in  the 
plants. 

7.  The  field  test  site  is  small  (less  than 
0.4  acre)  and  physically  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with;  (1) 


The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  srq.]. 
(2)  Regulations  of  the  Coancii  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  [40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28.  1979,  and  44  FR  51272-51274, 
August  31,  1979). 

Done  at  Washington,  DC,  this  9th  day  of 

May  1889. 

jumes  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
tnspertion  Senice. 

jFR  Doc.  89-11593  Filed  5-12-89;  8;45  am) 
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I  Docket  No.  89-074] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Tomato  Plants 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD.A. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  in  the  State  of  Illinois  of 
genetically  engineered  tomato  plants, 
modified  to  express  the  delta-eadotoxin 
protf;in  from  Bacillus  thur!nf:icrs!s  to 
enable  the  plants  to  produce  a  protein 
that  is  toxic  to  larval  feeding  of  select 
lepidoptcran  insects.  The  asse>srnent 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  these  genetically 
engineered  tomato  plants  will  not 
present  a  risk  of  introduction  or 
dissemination  of  a  plant  and  will  not 
have  any  significant  imp.ict  on  the 
quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
L'S,  Department  of  Agriculture.  Room 
R50.  Federal  Building,  6.50.'^  Belcrest 
Road.  Hyattsvilie.  MD  207B2 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sivramiah  Shanlhram, 


Biotechnologist.  Biotechnology  Permit 
Unit,  Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsvilie,  MD  20782.  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
acces.'-ion  number  89-ri4"-rM 

SUPPLEMENTARY  INFORMATION;  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  p(  rmit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Monsanto  Agricultural  Company,  of 
Chesterfield,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  genetically 
engineered  tomato  plants  modified  to 
express  the  delta-endotoxin  protein 
from  Bacillus  thuringiensis  to  enable  the 
plants  to  produce  a  protein  that  is  toxic 
to  larval  feeding  of  select  lepidopteran 
insects. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tomato  plant  under  the  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introducticfn  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
literature,  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 


The  facts  supporting  APHIS's  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  An  insecticidal  gene  B. 
thuringiensis  var.  kurstaki  has  been 
inserted  into  tomato  chromosome  in  a 
way  that  would  allow  the  biosynthesis 
of  delta-endotoxin.  In  nature,  genetic 
material  contained  in  the  chromosomes 
of  tomato  plants  can  only  be  transferred 
to  another  sexually  compatible  plant  by 
cross-poUinaUon  and  fertilization.  In  this 
field  trial  the  introduced  genes  cannot 
spread  to  another  plant  by  cross- 
pollination,  because  the  field  test  plot  it 
located  at  a  sufficient  distance  from  any 
sexually  compatible  plants  with  which 
these  experimental  tomato  plants  could 
cross-pollinate. 

2.  Neither  the  delta-endotoxin  gene 
nor  its  polypeptide  product  confers  on 
tomato  any  plant  pest  characteristics.  B. 
thuringiensis  var.  kurstaki  from  which 
the  delta-endotoxin  gene  was  obtained 
is  also  not  a  plant  pest. 

3.  The  delta-endotoxin  gene  does  not 
provide  the  transformed  tomato  plants 
with  any  measurable  selective 
advantage  over  nontransformed  tomato 
plants  in  its  ability  to  be  dispersed  or  to 
become  established  in  the  environment. 

4.  The  vector  used  to  transfer  the 
delta-endotoxin  gene  to  tomato  plants 
has  been  evaluated  for  its  use  in  this 
specific  experiment  and  does  not  pose  a 
plant  pest  risk  in  this  experiment.  The 
vector,  although  derived  from  the  DNA 
of  a  tumor  ind-:r^ing  (Ri)  plasmid  with 
knowm  plant  pathogenic  potential,  has 
been  disarmed:  that  is,  genes  that  are 
necessary  for  pathogenicity  have  been 
removed  from  the  vector.  The  vector  has 
been  tested  and  shown  to  be 
nonpathogenic  to  susceptible  plants. 

5.  The  vector  agent  used  to  deliver  the 
chimeric  vector  D.NA  containing  the 
delta-endotoxin  gene  into  the  tomato 
plant  cells  is  Agrobacterium 
tumefaciens.  The  bacterial  vector  agent 
was  eradicated  by  the  use  of 
appropriate  antibacterial  antibiotics. 

6.  Excision  and  horizontal  movement 
of  the  stably  integrated  delta-endotoxin 
gene  into  a  plant  genome  (i.e. 
chromosomal  DNA)  has  not  been 
demonstrated.  The  vector  simply 
delivers  and  inserts  the  gene  into  the 
tomato  genome.  The  vector  does  not 
survive  in  or  on  any  of  the  transformed 
plants.  There  has  been  no 
demonstration  of  a  mechanism  in  nature 
to  move  an  inserted  gene  from  a 
chromosome  of  a  transformed  plant  to 
any  other  organism  except  by 
pollination. 

7.  There  will  be  two  separate  tests; 
one  to  study  resistance  to  tomato 
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fruitworm.  and  the  other  to  evuiua'e 
resistance  tobacco  hornworm.  The  size 
of  the  field  test  plot  for  the  firsi 
expenmert  is  8mdil  (0  6  dcre  with  3  8(H) 
transger.'c  piants,  4flO  nontransgenic 
plant  us  controls)  and  for  the  second 
e.xp€nm>>nt  will  be  1.000  square  fe>-? 
(consisting  of  200  tran'^s-'nii.  pl.mts  a:-ii 
25  nontransgenic  controls). 

The  environmental  assessment  and 
finding  of  no  sij^ificint  impact  have 
b^en  prepared  in  act  ordance  with:  (1) 
The  National  Environmenlai  Pnhi  v  A<,t 
of  1969  (NEI'A)  (42  l.'.S.C.  4331  r!  .<,',:  ), 
(2)  RegiilaJions  of  the  Council  ci 
Environmentdi  Qual'ty  for  Impiemennn,^ 
the  Proi  •  i!i.rai  Provitsions  of  .\F.P.\  (40 
CFR  Pi.:.s  150O-150«!.  (3)  USDA 
Regulations  Implementing  NF-IP.A  [7  CFR 
Part  lb),  ard  (41  AP[IIS  Guidelines 
Implementing  NEPA  (44  FR  503ai-503»4. 
August  28,  1J78,  and  44  KR  51272-51274, 
August  31.  1979). 

Done  at  VV  ishmglan.  IX,  this  9!h  d^j  of 
May  1989. 
lames  W.  Closser, 

.4  Jrvin "scr'^rnr  An imol and  Pfant  Health 
/n-ipectioii  5erv  ;t.e 

(PR  D<jc  8i>-nSfM  Kii.'d  5-12-69;  8:45  ami 
BiUJMO  COOC  Mi0-)4-«i  I 


(DociiatNo.  S9-068I 

Public  Meeting;  Veterinary  Biologies 

AQENCV:  Animal  and  Plant  Health 
Inspection  Servic*',  L'SD,'\. 
ACTiOM:  Notice. 

SUMMARY:  We  are  notifying  producers  of 
veterinarj-  biological  products  and  other 
interested  persons  that  we  are  holding  a 
publfC  meeting  to  disruss  current 
regulatory  and  policy  issues  relating  to 
the  manufacture  and  distribution  of 
vp'cnnary  biological  products.  Among 
other  things,  the  expiration  of  the 
exemption  provision  of  the  Food 
Sei.'irity  Act  of  1985  w:l!  be  discussed. 
This  Act  amended  the  Virus-Serum- 
Tcx.n  Act  of  l'n3  to  require  that,  unless 
exempted,  veterinary  biological 
products  shipped  anywhere  in  the 
Uni'ed  Sta'es  or  exported,  must  be 
produced  pursuant  to  a  USDA  license. 
DATES:  The  puhhc  meeting  will  be  held 
on  luly  6  and  :',  1989 
ADORCSS:  The  public  meeting  will  be 
held  in  the  Si.heman  Building  at  the 
Iowa  State  Center.  lowu  Stote 
University   Ames.  l\  5<xm 


FOR  FURTHER  INFORMATIOM  CONTACT: 

l)r  DciViil  .A  Espeseth.  Deputy  Director, 
\'^^[^^r:r'.d:\  Hit,,, .tjiics,  Biotechnology, 
Buiiogics,  and  Environmental  Protection, 
Animal  and  P!  m!  (i-'alth  Inspection 
Service,  U.S.  Uepurtm>'nt  of  Agriculture, 
Room  838,  Federal  Budding,  65*)5 
Belcrest  R  .-ni  Hyatfsville,  MD  20782, 
(3011  430-rt2  4,1 

SUPPt^MENTARV  INFORMATION:  The 

Virus  Serum  1  oxm  Ai  t  of  1913  (21 
U.S.C.  151-  1,'9|  w.i^  a:iipnd>'d  on 
December  23. 1985,  by  the  Food  Security 
Act  of  1985.  The  Act  as  amended 
requires  that,  unless  otherwise 
exempted  by  that  statute,  all  veterinary 
biological  products  shipped  in  or  from 
the  United  States  must  be  produced  at 
an  establishment  holding  an 
unsuspended  and  unrevoked  license 
issued  by  the  Secretary  of  Agriculture. 
The  1985  amendment  provides  that  firms 
manufacturing  products  only  for 
intrastate  distribution  or  for  exportation 
during  the  twelve  month  period  ending 
on  the  date  of  its  enactment  can  receive 
exemptions  from  the  licensing 
requirements  for  their  products  until 
January  1, 1990.  The  exemptions  may  be 
extended  by  the  Secretary  of  Agriculture 
for  up  to  12  months  on  a  showing  of 
good  cause  and  a  good  faith  effort  to 
comply  with  the  law.  We  intend  to 
consider  extensions  of  exemptions  on  a 
case  by  case  basis,  and  wil!  grant 
extensions  for  a  maximum  of  12  months. 

The  public  meeting  is  being  held  to 
discuss  the  expiration  of  the  exemption 
provision  and  other  current  issues 
relating  to  the  manufacture  and 
distribution  of  veterinary  biological 
products.  The  agenda  for  the  meeting 
includes  the  following  topics: 

1.  The  Food  Security  Act  of  19H5: 
Policy  for  Implementing  the  January  1, 
1990,  Deadline; 

2.  Available  Options  for  Complying 
with  the  January  1, 1990.  Deadline; 

3.  Field  Operations  Update; 

4.  National  Veterinary  Services 
Laboratories  Update: 

5.  Biological  Products  Other  than 
Vaccines; 

6.  Panel  Discussion  of  Questions 
Submitted  by  Registrants;  and 

7.  Workshop  on  the  Licensing  Pro*  ess 
The  meeting  will  be  held  in  the 

Scheman  Building  at  the  Iowa  State 
Center,  Iowa  State  University,  Ames.  lA, 
on  Thursday.  July  6, 1989,  from  8  am  to 
5:30  p.m.,  and  on  Friday.  July  7, 1989. 
from  8  a.m.  to  12  noon.  An  optional  ton:^ 


of  the  National  Veterinary  Services 
Laboratories  will  be  held  the  afternoon 
of  [uly  7.  Registration  forms  and  copies 
of  the  complete  agenda  may  be  obtained 
from  the  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

O'Cf  in  W  shiii^i'on.  DC.  this  9th  day  of 
M  .>  1)89. 

[ames  W.  Closser, 

Ada  ufistrator.  Animal  and  Plant  Health 

l.'>r-'\  '..m  Sfn-iC'\ 

|FR  Doc.  89-n59e  Filed  5-12-fl9;  8:45  am| 
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(Docket  89-061] 

U.S.  Veterinary  Biological  Product  and 
Establishment  Licenses  Issued, 
Suspended,  Revoiced,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  of  the  issuance, 
suspension,  revocation,  or  termination 
of  veterinary  biological  product  and 
establishment  licenses  by  (be  Anim.d 
and  Plant  Health  Inspection  Service 
during  the  month  of  March  1989.  These 
actions  are  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the  Vims- 
Scpum-Toxm  Act. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Peter  L  Joseph.  Senior  Staff 
Veterinarian.  Veterinary  Biologies  Staff, 
Biotechnology.  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  US, 
Department  of  .Agriculture,  Room  8.38. 
Federal  Building.  6505  Belcrest  Road. 
Hyat'sville,  MD  20782,  (301)  43tW5332. 
SUPPLEMENTARY  INFORMATION:  Tht' 
regulations  in  P  CFR  Part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biologwral  products  that  are  subject  to 
the  Virus-Senim-Toxin  Act  (21  U.SC, 
151  e!  SPQ.]  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Produi  t  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  crit-'ria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 
Pui'suant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  issued  the  I'ollowins 
U.S.  Veterinary  Biological  Product 
Ijcenscs  during  the  month  of  March 
1M89: 


Produci 

License 

Code 


Date 
Issued 


Product 


5028.02  03-08-69     Feline  LetAefnia  Virus  Antigen  Test  Kit 

A721,11         03-08-89  '  Newcasiie  Disease  Vkus  Bi  Type,  Lasota  Strain,  Live 

Vii-js,  For  Further  Manvrfacture 
1121.21  C3-0*-e9  ,  Bovine  Rb^no••ac'•lel!lS-Paf.=i"'^i.lp^7a»  Vaccine.  Moditied 

Uve  Virus 
443921  03-09-89    Bovine     R^«noiracrteitis  Virus     Diairhea-Parainfluenzai 

VacDne— Leotosfwa    Canicola-Gfippotyphosa-Hafdjo- 

tetero^aemorrnagiae-PorTiona  Bactenn.  Modrfied  Live 

Virus 
48B6.10  03-09-89     Newcastle  B',;'ni,rutis    Vaccine— Mycoplasma    G<ri'iS'",''h- 

Gi.n->  Bac'fnr,  Mass  Type  Killed  Virus 
1205.40         03  '0-69     e.j">al  Disease  Newcastle   Disease-Bfonchitis  Vaccioe. 

Standard  and  vanant.  Mass  Type,  Killed  Virus 
1285.40     i    03-13-69  j  Bursal  Osease  Vacane,   Sinrtard  a'xi  vanant    k^ij^ 

I  I        Vl'OS 

19E520  03-13-69     Porcme  notav.rjs  ..score  Killed  Virus _„ 

i'?H5.20     '    03-13-89  '  Porcme  Rolavtnjs  T'r<is^,i.ssibie  Gastroentenfis  Vaccine, 
I  i      Killed  Vrjs 

1231.1  A     I     03-16-89  .  Bronctvte  Vacone.  Mass  Type,  Uve  Virus „_ 

1 '105.20     I     03-22-89  ■  Feline     Rhitxjtracrieitis-CaiioPanioijKrypcrwa     Vaccine, 
'       KilkX)  Vi.'js 

5018  02      I     03-?2-e9  '  Canme  Heartworm  Af^t^qen  Test  Kit.-.._ 

5018  03      I     03-22-89  i  Canine  Heartworm  Antigen  Test  Krt _,. 

44H5.20     j    03-24-89  j  Bowne     Rhinofacneiiis  Virus     Diarrtiea-Parainftuenzab 
Vaccne  Maemoptnlus  Somnus  Bactenn.  Killed  Vru». 


Estabiishfnem 


Synbtotics  Corporation-.. 
Select  LaixKatones.  Irw .. 


Coopers  Ammal  Healtft.  Inc_ 
Coopers  Animal  Health,  Inc.. 


Intervet  America  IrK 

Maine  Bioiogtcal  Laboratones.  Ir«c.. 

Intervel  America  Inc 

Bto  Vac  Laboraione*.  ktc 

Bo  Vac  Latwratories,  lnc___™__™. 


Inlorvol  America  Inc 

Agnon  Corporation 

SyntMotics  Co(poration_ 

Synbtotics  Corporation 

Fernienta  Afwriot  HeaWh  Co . 


EstabhstMnent 
Licenae  No. 


312 
279 

107 

107 

aae 

240 

266 

307 
307 

286 

213 

312 
312 
272 


The  regulations  in  9  CFR  Part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biological  Establishment  License.  The 
regulations  set  forth  the  procedure  for 
applying  for  a  license,  the  criteria  for 


detemiining  whether  a  license  shall  be 
Kssued,  and  the  form  of  the  license.  No 
US.  Veterinary  Biological  Establishment 
Licenses  were  i.ssued  during  March  1989, 
The  regulations  in  9  CI"R  Parts  102  and 
1 05  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
K  rrr  ir.atiin  of  U.S.  Veterinary  Biological 


Product  Licenses  and  U.S.  Veterinary 
Biological  Establishment  Licenses. 
Pursuant  to  these  regulations,  APlfIS 
terminated  the  following  Veterinary 
Biological  Product  Licenses  during  the 
month  of  March  1989: 


Product 

License 

Code 


Date 
Terminated 


1685  00 
4929.00 


4'«5.a0 


03-13-89 
03-13-89 


03-13-39 


Product 


Mink  Enteritis  Vacane,  Killed  Vitus. 

Min*  Disiemper.en«enlis  Vaccine.  Modified  L««  and 

Killed  Vi-.js,  Gostridium  Botulirtum  Type  C  Bactenn- 

Mir*  E  mentis  Vaccir»e    Killed  Virus.  Ooslndium  Botu- 
linum Type  C  Bar^erm  Toxoid. 


Establishment 


Hartan  Sprague  Dawtoy.  Inc. 
Harlan  Sprague  Dawiey,  Inc , 


Harlan  Sp'ague  Dawley,  Inc.... 


EstaMshmem 
License  Na 


24S 
245 


245 


Done  at  W,-ishinat<>n,  DC,  this  9'h  d;iv  of 
May  IMS. 
|,iries  W,  Glosser, 

,1  ihtiinu-trotor.  Animal  and  Plant  Health 
Inspection  Service. 

jFR  Do,    B'l-ll.StiS  Filed  'V-i;-R9;  8:45  am) 
BIU.ING  COOe  3410-34-ll« 


IDocket  No.  89-0671 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Amendment  of 
the  Virus-Serum-Toxin  Act  of  1913 

agency:  Animal  and  Plant  Health 
h.spection  Service.  I'SDA. 
action:  Notice. 


summary:  The  Virus-Serum-Toxin  Act. 
as  amended  by  the  Food  Secunty  Act  of 
1<185,  requires  that,  unless  otherwise 
(  xcmpted  all  veterinary  biological 


products  shipped  or  delivered  for 
shipment  anywhere  in  or  from  the 
United  States,  must  be  produced  at  an 
establishment  holding  an  unsuspended 
and  unrevoked  license  issued  by  the 
Secretary  of  Agriculture.  The  1985 
amendment  provides  that  in  the  case  of 
those  persons  preparing  or  shipping 
veterinary  biological  products  subject  to 
the  Act  "solely  for  intrastate  commerce 
or  exportation"  during  the  12-month 
period  ending  December  23. 1985.  such 
products  would  not  be  in  violation  of  the 
Act  as  a  result  of  not  having  been 
prepared  under  a  United  States 
Department  of  Agriculture  (USDA) 
license  until  December  31, 1989.  The 
exemptions  from  licensing  requirements 
were  requirtjd  to  be  claimed  by  January 
1,  198"  This  document  gives  notice  to 
manufacturers  granted  the  exemptions 
that  these  exemptions  will  expire  at  12 


BEST  COPY  AVAILABLE 


midnight.  December  31, 19S9,  unless  an 
extension  is  applied  for  and  granted. 
This  document  also  pro\ndes  the 


prdcorliiri  Q  Tiir  riTiiwc  tino  r.^lp^sJonS. 

rO'h  FURTHi'M  ,hi  OWWAT.C'h  CONTACT: 

Dr.  David  A-  Espeseth.  Deputy  Director. 
Veterinary  Biologies,  BDEP,  APJ41S. 
USDA,  Room  838.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD,  20782. 
301^36-8245. 

SUPt'i t  M f  K''  t,  !•:  V  '  >,  r  ;:>« M  .'i  T  if;  St  The 
FouU  becunty  An  ol  ULCcniOer  23,  1985, 
amended  the  Virus-Serum-Toxin  Act  of 
1913  making  it  unlawful  for  any  person, 
except  as  specifically  exempted  by 
statute,  to  ship  a  veterinary  biological 
product  anywhere  in  the  United  States, 
or  to  export  such  product  unless  thai 
product  is  prepared  "under  and  in 
compliance  with  regulations  prescribed 
by  the  Secretary  of  Agriculture,  at  an 


20898 


Federal  Register  /  Vol.  54,  No.  92  /  Monday.  May  15.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  92  /  Monday.  Mav  1.^.  1989  !  \ 


otirps 


20899 


establishment  holdin«  an  unsuspond-'d 
and  unrevoked  license  issued  b\  ihe 
Secretary  of  Agriculture  *  •  '  '  The 
cimendment  provided  that,  in  the  case  of 
a  person  preparing  a  veterinary 
biulogicai  product  solely  for  intrastate 
commerce  or  for  export  during  the  12- 
month  period  ending  December  23.  1985 
such  product  will  not  be  considered  '.o 
be  in  violation  of  the  .Act,  as  amended, 
as  a  result  of  its  not  being  produced 
under  license  until  the  first  day  of  the 
■»9th  month  following  Deccn^.ber  23,  1%.1. 
that  is.  until  January  1.  1990.  proviiird 
such  exemption  was  claimed  by  January 
1.  1987. 

A  notice  was  published  in  the  Federal 
Register  at  51  FR  9645  informing  the 
biologies  industry  and  other  interested 
persons  that  the  4-year  exemption  from 
licensure  provided  for  in  the  amendment 
must  be  claimed  by  the  person,  firm,  or 
corporation  affected  in  the  form  and 
rPianner  prescribed  by  the  Secretary.  An 
interim  rule  was  published  in  the 
Federal  Register  at  51  FR  373flJ 
informing  manufacturers  of  un!ii..r.sed 
biological  products  of  the  procedures 
which  must  be  followed  to  claim  the 
exemption  All  such  claims  for  the 
exemption  must  have  been  made  by  the 
first  day  of  the  13th  month  following 
December  23,  1985.  that  is,  by  January  1. 
1987.  In  response  to  requests  received, 
exemptions  from  licensure  were  granted 
to  57  intrastate  manufacturers  and  2.199 
unlicensed  veterinary  biological 
products. 

The  exemptions  granted  pursuant  to 
the  1985  am-ndment  to  the  Act  will 
expire  at  12  midnight,  December  31, 
T.)«<.V  This  means  th.it.  beginning  January 
1,  1990.  any  product  which  is  not 
otherwise  exempt  from  licensure,  and 
which  was  not  produced  under  an 
evempthin  granted  b\  the  Secretary,  will 
be  in  violation  of  the  Act  if  it  is  shipped 
anywhere  in  or  from  the  United  States. 
The  Act  provides  that  the  Secretary  may 
grant  extensions  to  exemptions  from 
licensure  "fur  a  period  up  to  12  months, 
in  an  individual  case  on  a  showing  by  a 
person,  firm,  or  corporation  of  good 
cause  and  a  good  faith  effort  to  comply  * 
*  •  with  due  diligence."  The  following 
procedures  are  provided  to  assist 
affec'ed  persons,  firms,  or  corporations 
who  wish  to  claim  extension  of  the 
exemption(s), 

.•\  wri'ten  request  must  be  submitted 
for  each  product  for  which  an  extension 
IS  re(]uest"d.  The  request  for  extension 
for  each  product  should  include  but  is 
not  limited  to  the  following 

1.  A  completed  application  for  a 
United  States  Veterinary  Biologies 
Establishment  License,  incliuiinB 


■Articles  of  Incorporation,  Plot  Plans, 
Ol'^eprints,  and  Legends,  if  not 
previously  filed  or  if  the  estalilishmeni 
requesting  extensions  in  not  already 
licensed. 

2.  An  application  for  a  United  States 
Veterinary  Biological  Product  License, 
for  the  product,  provided  that  these 
forms  were  not  previously  submitted  as 
part  of  a  license  application; 

3.  An  Outline  of  Production  for  the 
product  prepared  in  accordance  with  9 
CFR  114.9; 

4  Research  protocols  and  satisfactory 
data  from  studies  demonstrating  that  the 
product  is  pure.  safe,  potent,  and 
efficacious.  If  such  studies  are  nni 
completed,  an  interim  report  must  be 
submitted  with  results  obtained  thus  far 
of  all  ongoing  studies.  Protocols  for  all 
pending  research,  including  dati's  for 
completion  and  submission  of  final  data. 
must  also  be  provided. 

One  of  the  primary  criteria  for 
determining  whether  or  not  an  applicant 
receives  an  extension,  will  bo  whether 
the  applicant  makes  an  adequ.ite 
showing  that  all  of  the  requirements  for 
licensure  of  a  biological  product  can  be 
completed  by  December  31, 1990  A 
claim  for  an  extension  should  be 
submitted  not  later  than  October  1  19HQ 
This  will  allow  the  time  necessary  for 
the  Department  to  make  an  adequate 
evaluation  of  the  information  submitted 
in  support  of  the  request.  Requests  for 
the  extension  should  be  sent  to  Dr. 
David  A.  Espeseth,  Deputy  Director. 
Veterinary  Biologies,  BBF.P  APHIS. 
USDA,  Room  838,  Federal  Building.  W05 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-436-8245.  Application  forms  may 
also  be  obtained  by  writing  to  this 
address. 

Done  at  Washington,  DC,  this  9lh  day  of 
May  1989. 
|ani«8  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  89-11597  Filed  5-12-8*.  8:45  am] 
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Forest  Service 

Environmental  Impact  Statement; 
Flatriead  National  Forest,  Montana 

agency:  Department  of  Agnculture, 
Forest  Service,  Flathead  National 
Forest,  Flathead,  Lake,  Lewis  and  Clark, 
Lincoln.  Missoula,  and  Powell  Counties. 
State  of  Montana. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  EIS  for  a  proposal  to  amend 


the  Flathead  National  Forest  Land  and 
Resource  Management  Plan  (LRMP),  of 
[anuary,  1988,  in  order  to  clarify  the 
Forest-wide  and  management  area 
standards  on  off-road  vehicle  use  and 
road  vehicle  use.  This  EIS  will  tier  to  the 
Flathead  LRMP  which  provides  overall 
guidance  in  achieving  the  desired  future 
condition  for  the  Forest.  The  purpose  of 
the  proposed  action  is  to  clarify  the 
LRMP  direction  in  order  to  fulfill  the 
requirements  of  36  CFR  Part  295,  use  of 
motor  vehicles  off-roads  in  areas  and  on 
trails,  and  36  CFR  Part  261.  prohibitions 
as  they  apply  to  use  of  vehicles  on  and 
off  Forest  Development  roads." 

Because  of  public  scoping  and  issue 
identification  was  conducted  during  the 
summer  of  1988,  no  additional  formal 
comment  period  is  planned  prior  to  the 
release  of  the  draft  environmental 
impact  statement  (DEIS).  The  Draft 
Environmental  Impact  Statement  (DEIS) 
is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  in  June 
1989. 

DATE:  Additional  comments  will  be 
accepted  until  45  days  after  filing  of  the 
DEIS  with  the  Environmental  Protection 
Agency  (40  CFR  1506.10(c)).  These 
comments  will  be  used  in  preparing  the 
DEIS  or  the  final  EIS  depending  on  the 
timing  of  the  comment. 
ADDRESS:  Send  written  comments  to 
Mary  Peterson.  Deputy  Forest 
Supervisor,  Flathead  National  Forest, 
1935  Third  Avenue  East,  Kalispell,  MT 
59911. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Conrad,  Travel  Management 
Interdisciplinary  team  member  or  Miiry 
Peterson.  Deputy  Forest  Supervisor. 
Flathead  National  Forest,  1935  3rd 
Avenue  East.  Kalispell,  MT  59901. 

SUPPLEMENTARY  INFORMATION:  The 
LRMP  for  the  Flathead  National  Forest 
provides  the  overall  guidance  for  travel 
management  activities  through  its  goals. 
objectives,  standards  and  guidelines, 
and  management  area  direction.  Travil 
management  involves  the  control  of 
human  travel  on  roads,  trails,  and  areas 
on  the  Forest.  This  involves  placing 
restrictions  when  needed  on  various 
modes  of  travel  during  specific  time 
periods.  The  primary  mode  of  travel  to 
be  addressed  is  motorized  but  may 
include  horse,  bicycles,  hiking,  etc.  as 
well. 

The  travel  management  under 
consideration  is  for  all  Flathead 
National  Forest  Land  except  currently 
designated  Wilderness  Areas.  State  and 
corporation  lands,  where  applicable, 
may  also  be  included  in  a  cooperative 


travel  management  program.  The 
current  direction  relative  to  travel 
management  is  reflected  on  a  map 
prepared  in  1987  and  various  specific 
Forest  Supervisor's  orders  and 
decisions. 

The  Chief  directed  the  Forest  to 
amend  the  LRMP  in  his  decision 
rendered  8/31/88  on  LRMP  appeals 
*1467  and  *1513.  The  amendment  will 
clarify  standards  for  the  amount  of  road 
open  at  one  time,  particularly  in  habitat 
for  threatened  and  endangered  species. 

The  analysis  conducts  a  range  of 
alternatives.  One  of  these  is  a  "no- 
action"  alternative,  in  which  no  change 
in  the  current  Flathead  LRMP  would 
occur.  Other  alternatives  will  e.\amine 
changes  to  clarify  the  LRMP  direction. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
informally  conducted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act.  the  Fish 
and  Wildlife  Service  will  review  the 
FEIS  and  biological  evaluation  and  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  including 
grizzly  bear,  gray  wolf  and  bald  eagle. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  June  1989.  At  that  lime  the 
EPA  will  publish  a  notice  of  availability 
of  the  DEiS  in  the  Federal  Register.  After 
a  45  day  public  comment  period,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  in  the 
final  environmental  impact  statement 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  by  September,  1989.  The 
Forest  Service  will  respond  in  the  FEIS 
to  the  comments  received  on  the  DEIS. 
The  Forest  Supervisor  who  is  the 
responsible  official  for  this  EIS  will 
make  a  decision  regarding  this  proposal 
considering  the  comments,  responses 
and  environmental  consequences 
discussed  in  the  FEIS.  and  applicable 
laws,  regulations,  and  policies  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

Edgar  B.  Brannon.  Forest  Supervisor 
of  the  Flathead  National  Forest  is  the 
Responsible  Official. 

Date;  MdV  4.  1989. 
Mary  H.  Peterson, 

Drputy  Forest  Supervisor,  Flathead  National 

Forest. 

|F'R  Doc.  89-11545  Filed  5-12-89:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Intormation  Collection  UnOer 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  siii;milted  Ui  OMB  for 
clearance  the  foiiowing  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Adrninisfration. 

Title:  Cooperative  Charting  Program. 

Form  Nunihrr:  NOAA  Forms  77-4  and 
77-5;  m-A&-O02Z. 

Type  of  Request:  Request  for 
extension  of  OMB  approval  of  a 
currently  cleared  coiiection. 

Burden:  3.000  respondents;  45.000 
reporting  hours;  average  hours  per 
response — 3  hours. 

Needs  and  Uses:  Members  of  the  U.S. 
Power  Squadrons  and  the  U  S.  Coast 
Guard  Auxiliary  are  asked  to  submit 
information  on  obs<'rved  conditions 
calling  for  corrections  in  nautical  charts. 
The  National  Ocean  Service  uses  the 
information  to  help  prepare  new 
editions  of  the  charts. 

Affected  Public:  Individuals  or 
households,  non-profit  institutions  or 
organizations. 

Frcqurnry:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

O.MB  Desk  Officer:  Russell  Scarator. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-32n. 
Department  of  Commerce.  Room  662Z 
14!h  and  Consliiulum  Avenue  NW., 
Washington.  DC  20230,  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato.  OMB  Desk 
Officer.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:May  8. 1989. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organizations. 

[FR  Dor.  e9-11S26  Filed  5-12-89:  8:45  am) 
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Bureau  of  Export  Administration 

Telecommunications  Equipmert 
Tectinical  Advisory  Committee, 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  June  6. 1989,  9:30 
a.m..  Room  1617-F  at  the  Herbert  C. 


Hoover  Building.  14th  Street  and 
Constitution  Avenue.  NW.,  Washinglon. 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Aofndft 
Open  bession 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  on  Industry  Propo&aU 
for  Changes  to  PRC  Telecommunication* 
Regulations. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seals  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committer;.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c){l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  AcL 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  (he  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC  For  further 
information  or  copies  of  the  minutes, 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Date:  May  9. 1989. 
Betty  Anne  FerreU. 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  .Anahtis. 

jFR  Doc.  89-11527  Filed  5-12-8*.  8:45  am) 
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Radio  Subcommittee. 
Telecommunications  Equipment 
Technlcel  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Radio  Subcommittee 

of  the  Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  June  6,  1989,  1  30  p  m.,  at  the 
Herbert  C.  Hoover  Building  Room  10fl2. 
nth  Street  i  Constitution  Avenue.  N\V.. 
Washington,  DC.  The  Radio 
Subcommittee  was  formed  to  study 
radio  equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  4  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentd'ion  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  CCL  Rntries  1516. 
I.il7.  and  1520. 

Exec'jtne  Session  I 

4.  Discussion  of  matters  proper!\ 
classified  under  Executive  Order  12356, 
dealing  with  the  US.  and  COCOM 
control  program  and  strategic  cnteria 
related  thereto. 

The  General  Session  of  the  meeti.ig 
will  be  open  to  the  public  and  a  hmiled 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  m.ay  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10,  1988. 
pursuant  to  section  10(dj  of  the  Federal 
Advisory  Committee  Act,  as  amended. 
that  the  sent-s  of  meetings  or  portions  of 
meetings  of  the  Commit'ee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  US.C. 
552b(c|(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)|l)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
L'  S.  Department  of  Commerce. 
Washington.  DC  20230,  For  furth.T 
information  or  copies  of  the  minutf^s. 
call  Ue  Ann  Carpenter  at  (202)  377- 
2.^83 


Date:  May  9. 1969. 
Betty  A.  Fen«ll, 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  &  Policy  Analysis. 
[fH  Doc  89-11528  Filed  5-12-89;  8;45  am] 
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Switching  Subcommittee, 
Telecommuntcations  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  jf  the  Switching 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  June  6. 1989, 1:30  p  m..  Herbert  C. 
Hoover  Building,  Room  1617F.  14th 
Street  &  Constitution  Avenue  NW., 
Washington,  DC  The  Switching 
Subcommittee  was  formed  to  study 
computer  controlled  switching 
equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  &  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  network  management 
control. 

Executive  Session 

4.  Discussion  of  matters  prop*  riy 
classified  under  Executive  Order  123.^)6, 
deahng  with  the  U.S.  and  COCO.M 
program  and  strategic  criteria  related 
thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel. 
formally  determined  on  January  10, 1988. 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U  S  C 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  {a)(l)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 


available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes. 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Dale:  May  9.  1989. 
Betty  Anne  Ferrell. 

Arlipg  Director.  Technical  Support  Staff, 
Office  of  Technology  &  Policy  Analysis. 
|FR  Hoc  89-11.^29  Filed  5-12-89;  8:45  am] 
BILLING  CODE  3510-OT-M 

International  Trade  Administration 

iA-428-8011 

Antidumping  Duty  Orders:  Ball 
Bearings,  Cylindrical  Roller  Bearings, 
and  Spherical  Plain  Bearings  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany 

agency:  Import  Administration, 
International  Trade  Administration. 

Commerce. 

ACTION:  Notice. 

SUMMARY:  In  its  investigations,  the  U.S. 
Department  of  Commerce  determined 
that  ball  bearings,  cylindrical  roller 
bearings,  spherical  roller  bearings, 
needle  roller  bearings,  and  spherical 
plain  bearings  were  being  sold  at  less 
than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  imports  of  ball  bearings,  cylindrical 
roller  bearings,  and  spherical  plain 
bearings  from  the  Federal  Republic  of 
Germany  (FRG)  are  materially  injuring 
U.S.  industries.  The  ITC  also  determined 
that  imports  of  spherical  roller  bearings, 
needle  roller  bearings,  and  slewing  rings 
from  the  FRG  are  not  materially  injurir.g. 
threatening  material  injury  to,  or 
retarding  the  establishment  of,  a  U.S. 
industry. 

As  a  result,  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d(c)(2)(B))  (the 
Act),  all  estimated  antidumping  duties 
deposited  on  entries  of  spherical  roller 
bearings,  needle  roller  bearings,  and 
slewing  rings  from  the  FRG  shall  be 
refunded  and  the  appropriate  bonds  or 
other  security  released 

In  addition,  on  March  24,  1989,  the 
Department  found  that  critical 
circumstances  existed  with  respect  to 
certain  products  from  certain 
companies.  However,  on  May  8, 1989. 
the  ITC  notified  the  Department  that 
critical  circumstances  do  not  exist  with 
respect  to  any  imports  from  the  FRG.  As 


a  result  of  the  ITC's  negative  critical 
circumstances  determination,  pursuant 
to  section  735(cl(3)(B)  of  the  Act,  the 
U.S.  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  ball  bearings,  cylindrical 
r(;ller  bearings,  and  spherical  plain 
bearings  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
August  n,  1988  and  before  Novem.ber  9, 
1988. 

Based  on  the  affirmative  findings  of 
tiie  Department  and  the  ITC,  all 
unliquidated  entries  of  ball  bearings, 
cylindrical  roller  bearings,  and  spherical 
plain  bearings,  from  the  FRG,  as 
described  in  this  notice,  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November  9, 
1938.  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings,  cylindrical  roller 
bearings,  and  spherical  plain  bearings 
from  the  FRG  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  these 
cintidumping  duty  orders  in  the  Federal 
Register 

EFFECTIVE  DATE:  May  15,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradford  Ward,  Carole  Showers,  or 
Mary  Clapp,  Office  of  Antidumping 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Wash.ngton,  DC  20230; 
ttlephone:  (202)  377-5288,  377-3705,  or 
377-3965. 

SUPPLEMENTARY  INFORMATION:  The 
products  covered  by  these  investigations 
are  identified  in  the  Appendix  attached 
to  these  orders. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673(a)),  on  March  24, 
1989,  the  Department  made  its  final 
determinations  that  ball  bearings, 
spherical  roller  bearings,  cylindrical 
roller  bearings,  needle  roller  bearings, 
and  spherical  plain  bearings  from  the 
FRG  are  being  sold  at  less  than  fair 
value  (54  FR  18992.  May  3,  1989)  and 
hat  critical  circumstances  exist  with 
re  ipect  to  certain  products  from  certain 
companies.  On  May  8, 1989,  in 
aci'C-dance  with  section  735(d)  of  the 
Art,  the  ITC  notified  the  Department 
that   mports  of  ball  bearings,  cylindrical 
roller  bearings,  and  spherical  plain 
beirings  are  materially  injuring  U,S. 
industries  and  that  critical 
circumstances  do  not  exist  with  respect 
to  any  imports  from  the  FRG.  The  ITC 


also  determined  that  imports  of 
spherical  roller  bearings,  needle  roller 
bearings,  and  slewing  rings  from  the 
FRG  are  not  materially  injuring, 
threatening  material  injury  to,  or 
retarding  tfie  establishment  of.  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
use  167e  and  1675),  the  Department 
Will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
bearings,  cylindrical  roller  bearings,  and 
spherical  plain  bearings  from  the  FRG, 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
ball  bearings,  cylindrical  roller  bearings, 
and  spherical  plain  bearings  from  the 
FRG  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
November  9, 1988,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (53  FR  45353.  November  9. 
1988) 

On  or  after  the  date  of  publication  of 
these  orders,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings,  cylindrical  roller  bearings,  and 
spherical  plain  bearings  from  the  FRG: 


Sp'ieocal  Plain  Beanngs 
Mafwtactufefs/ Producers  /  E  xp<yt«fs 


Ball  Bearmgs:  Manufacturers/ 
Producers/ Exporters 

Weighted- 
average 
margin 
(percent) 

FAG    Kugelfischer    Georg,    Schaefof 
KGaA  (FAG)  

7041 

Georg  Meuller  Nurnberg.  AG  (GMN) 

INA  Walzlager  Schaeffier  (INA) 

35  43 
31.29 

SKF  Kugellagertabnken  GMBH.  SKF 
GMBH,  SKF  Schweinturt.  SKF  Un- 
earsysteme,     or     SKF     Gleitlager 
(SKF) 

132.25 

All  Others 

68  89 

Weighted- 
Cytindncal  Roller  Bearings:  average 

Manutacturers/Producers/Exporters    ,       margin 

(percent) 


FAG 

52  43 

INA.. 

52  43 

SKF       _.... 

76.27 

All  Others „ 

55  65 

Spt>encal  Plain  Beanngs: 
Manulacturers/Producers/Exponors 

Wetghted- 

average 

margin 

(percent) 

FAG     

7488 

SKF 

11898 

All  Others.. 


Weighted- 

averaQe 

"(argm 

(perc«nO 


11452 


These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Act  (19  U.S.C.  1673e).  Interested  parties 
may  contact  the  Central  Records  Unit. 
Room  B-099.  Import  Administration,  for 
copies  of  an  updated  list  of  orders 
currently  in  effect. 
loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 
May  11. 1989. 

Appendix — Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  antifriction  bearings  (other 
than  tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Part  Thereof:  These  products  include  all 
antifricton  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  (Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
660.3025  and  680.3030):  ball  beanngs  with 
integral  shafts  (TSUSA  Item  680.3300):  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  660.3704. 
680.3706.  680.3712.  680.3717.  680.3718. 
680.3722.  660.3727,  and  680.37281;  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up,  cartridge,  and  hunger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030):  and  other  bearings 
(except  tapered  roller  t>earings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classiHed  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
B482.10.10.  8482.10.50,  8462  80.00,  6482.91.00. 
8482.99.10,  8482.99.70,  8483.20.40.  6483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20,  84A3.90.3a 
8483.90.70.  8708.50.50.  8708.60.50.  8708.99.50. 

(2)  Cylindrical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  TSUSA 
categories:  antifriction  rollers  (TSUSA  item 
680.3040):  roller  bearing  type  pillow  blocJi.8 
and  parts  thereof  (TSUSA  items  681 .0410  and 
681.0430):  roller  bearing  type  flange,  take-up, 
cartridge,  and  hanger  units,  and  parts  thereof 
(TSUSA  items  681.1010  and  681.1030);  and 
other  roller  bearings  (except  lapered  roller 
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ti«»anjjssl  nnd  p.irts  thereof  iTSLS.\  ilem 
«,«  3ieO(  W^ff'i  hub  anils  v»hich  employ 
rylmdiiCdi  rolipm  as  the  rolling  element 
entering  under  TSUSA  Hem  682.3295  are 
subject  (o  investigation;  all  other  products 
entenng  under  this  TSUSA  item  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  fol'owing  HTS 
subheadings:  8482.5O.0O  M«J  rtO  (TO. 
SAiiZm  00  IM»!:  9P  70  *4rtl  :0  40.  ft4.«.20.80. 
t,4«.l  JO  40.  M«0  TO  *)  'Vt^  1  ^)  in.  M83.S0.30, 
;<-»«3  ^JO  70.  fi?l)8.50.30.  S~'W  ^ii)  V1  8706  <»<J  SO. 

:  I,  ^f.>r  :.'ur:i  Pk:in  3t'c.'   v*    ^li>ii.  :-  •.'  .t 
I  ii.Tiounled.  end  Parts  Thereof:  These 
products  include  all  spherical  plain  bearings 
which  do  not  employ  rolling  elements  dnd 
include  spherical  plain  rod  ends.  Spherical 
p!  in  bearings  entering  under  TSUSA  items 
6H1  3vMX)  dnd  692.3295  are  subjec*  to 
investigation;  all  other  products  entenng 
under  these  TSUSA  items  are  not  subject  to 
inveslij^rition. 

Imprirts  of  these  prvi'/fH  ir"  .rso 
cl'issir;"(l  urder  the  fDliowme  H". '> 
8ubhp«')T>'-.   84H3:30  40  W«3  «)*). 

3483  90,:\;  ,-t-w,i.!»30,  94«5mon  a"!)*!  "  -i 

These  investigations  cover  .ill  of  the 
subject  bear.ngs  ^nd  par's  thereof  (inner 
rai,e.  outer  race,  coge,  rtiilers.  balls,  seals, 
shields,  etc  )  outlined  a.bove  with   .crtain 
limiidtions.  With  re«drd  to  ^misnt-il  pdrts.  alt 
such  parts  arr  mciudfi  :n  the  s<,or>^  iif  these 
investiRations.  For  jr'u'u.i/ifi  parts.  si.)i:h 
parts  are  included  i> ',''.}  they  have  be>'.'i  h»'.i; 
tr''<ted.  or  (21  heat  treatment  is  not  reijuiretl 
lo  be  performed  on  the  part.  Thus  the  onhy 
ur.f'nuhed  parts  that  are  no!  covered  by 
these  investigations  are  those  'hat  wili  '.i.; 
subject  to  heat  treatment  after  i.mportation. 

IFR  Dor.  nq-ri!  F.l^ J  5-12-38:  8:45  ami 
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Antidumpir>g  Duty  Orders:  Ball 
Bearings,  Cylindrical  Roller  Bearings, 
Spherical  Plain  Bearings,  and  Parts 
Ttiereof  From  France 

AQENCv:  Import  .Administration, 

Ir.'erna'i'jr.il  Tr^dc  Administration, 

Com.ir.erct; 

action:  Notice. 

summary:  In  Its  investigations,  the  US. 

Dep.irtment  of  Ccmmfrre  deterTnined 
that  ball  hwannsis,  cylindrical  ruller 
bearings,  needle  roller  b«ann«s. 
spherical  roller  be^irings.  spherical  plain 
beanngs.  and  parts  thereof  from  France 
were  being  sold  at  less  than  fair  value. 
In  a  separate  mvpstiaation,  the  U.S. 
Internatior.al  Trade  Commission  (ITC) 
dftt-rmined  that  imports  of  ball  bearings, 
Lviindrtcal  roller  beariniis.  spherical 
plain  be.inngs,  and  parts  ther«>of  from 
h'rance  are  materially  iniuring  U.S. 
industries.  The  FTC  also  determined  that 
imports  of  spherical  roller  be.innfis. 
needle  roller  bearings,  slewing  rings, 
and  parts  thereof  from  France  are  not 


materially  injuring,  threatening  material 
injury  to,  or  retarding  the  establishment 
of,  a  U.S.  industry. 

As  a  result,  pursuant  to  section 
735(c){2)(B)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673d(c)f2)fB))  ('ho 
Act),  a// estimated  antidumping  duties 
deposited  on  entries  of  spherical  roller 
bearings,  needle  roller  bearings  slewing 
rings,  and  parts  thereof  from  France 
shall  be  refunded  and  the  appropriate 
bonds  or  other  security  released. 

Based  on  the  afTirmative  findings  of 
the  Department  and  the  ITC.  pursuant  to 
section  736  of  the  Act,  all  unliquid.Tted 
entries  of  ball  bearings,  cylindrical  roller 
bearings,  spherical  plain  bearings  and 
parts  thereof  from  France,  as  described 
in  this  notice,  which  were  en'ered.  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  Noveml>er  9, 
1968.  the  date  on  which  the  Department 
published  its  preliminary  affirTnafive 
ant'diimpina  duty  determiratioris  in  the 
Federal  Register  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings,  cylindrical  roller 
bearings,  spherical  plain  bearings,  and 
parts  thereof  from  France  entered  or 
withdrawn  from  warehouse,  for 
!,  onsumplion,  on  or  after  the  date  of 
publication  of  these  antidumping  duty 
iirders  ti  the  Federal  Re^ster. 
EFFECTIVE  DATE:  \t,i>  15,  1989 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Showers,  Bradford  Ward,  or 
Mary  Clapp,  (Jft'ii.e  of  .Antidumping 
Investigations,  Internationa!  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230: 
telephone  (202)  377-3217.  377-5288.  or 
377-3965,  re<ipfr'ivelv , 
SUPPtEMENTARY  INFORMATION:  The 
products  covered  by  these  investigations 
are  identified  in  the  Appendix  attached 
to  these  orders. 

In  accordance  with  section  735ia)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  March 
24. 1989,  the  Department  made  its  final 
determinations  that  ball  bearings. 
spherical  roller  bearings,  needle  roller 
bearings,  spherical  plain  bearings,  and 
parts  thereof  from  France  were  being 
sold  at  less  than  fair  value  (54  FR  19092. 
May  3, 1989).  On  May  8, 1989,  in 
accordance  with  section  735(d)  of  the 
Act,  the  nrC  notified  the  Department 
that  imports  of  ball  bearings,  cylindrical 
roller  bearings,  spherical  plain  bearings, 
and  parts  thereof  from  France,  are 
materially  injuring  U.S.  industries.  The 
ITC  also  determined  that  imports  of 
spherical  roller  bearings,  needle  roller 
bearings,  slewing  rings,  and  parts 


thereof  from  France  were  not  materially 
injuring.  thrt;alening  material  injury  to, 
or  retarding  the  establishment  of,  a  U.S. 
industry 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Departmont 
will  dir.'ict  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  lo 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
bearings,  cylindrical  roller  bearings, 
spherical  plain  bearings,  and  parts 
thereof  from  France.  These  antidumping 
duties  vmI!  be  assessed  on  all 
unliquidated  entries  of  ball  bearings, 
cylindrical  roller  bearings,  spherical 
plain  bearings,  and  parts  thereof  from 
France  entered  or  withdrawn  ftom 
warehouse,  for  consumption,  on  or  after 
November  9, 1988.  the  date  on  which  the 
Department  published  its  preliminary 
d(;termination  notice  in  the  Federal 
Register  (53  FR  45328,  November  9. 
1988). 

On  or  after  the  date  of  publication  of 
these  orders.  I'S,  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weight-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings,  cylindrical  roller  bearings, 
spherical  plain  bearings,  and  parts 
thereof  from  France: 


Ball  3eaf<ngs  Wano<ac1uref.' 
Proflticef  Exporter 

1 

Weigtiteri 

av€fag<?o 

mafgm 

(p«rcen«| 

SI^R _ „ 

INA 

All  Others 

56  50 
66  18 
66  42 
65.13 

WeigMecf- 


Cviindncal  Honer  Beannqs 
Manutaclufei  ProOucer  Eiporiet 

average 

margm 

(percent) 

SNR.._ _ 

All  Others 

1837 
T103 
t7  31 

Weig^tect- 


Spnencal  Plair  Bea-'^js 
Manufacturer,  Producer  -  Exporter 

avp'aqe 

Tiargin 

(percent) 

SKF  

All  Others 

39  00 
39  00 

These  antidumping  duty  orders  are 
published  in  accordance  with  section 
7J6(a)of  the  Act  (19  U.S.C.  lG73fi 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-(.)<>9, 
Import  Administration,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administintion. 

May  11, 1989. 

.\ppendix — Scope  of  These  Investigations 

The  produi.ts  covered  liy  these 
investigations,  nntifnction  b(  drinks  (other 
trian  'npered  niller  iir-aringsl.  mounted  or 
ur.mounted,  hnd  parts  thereof,  constitute  the 
following  separate  "classes  or  kinds"  of 
niorchandise  as  outlined  below 

(1 )  Ball  Bpunngs.  Moun'j'd  or  Unntounted. 
and  Parts  Thervof:  These  products  include  all 
antifriction  beanngs  vvhi...h  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  p^ i.'-e 
Unitfd  States  Annotated  [TSUSA]  items 
680,3025  and  680.3030);  bail  bearings  with 
integral  shnfts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  dnd 
purts  thereof  (TSSUSA  items  680.3704, 
680.3708,  680,3712,  680,3717,  680,3718. 
080.3722,  680,3727,  and  6tRi,3~2a);  ball  bearing 
type  pillow  tilo!  Iss  Hr\d  parts  thereof  (TSl'SA 
itiTF.s  661,WiO  and  681,0430),  Luill  bearing 
type  flrtnpe,  take-up,  cartridge,  and  hanger 
units,  and  pctrts  thereof  (TSL'SA  iienis 
681,1010  and  681,1030);  and  other  beanngs 
[except  tapered  roller  beanngs)  and  parts 
thereof  (TSL'S.X  680,3960),  Wheel  hub  units 
which  employ  halls  as  the  rolimg  element 
entering  under  TSUS.'k  item  6^12,3295  are 
subiect  to  investigation;  all  other  products 
cntfring  under  this  TSl'S,^  item  arc  not 
subject  to  invcf ligation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

I.Tiports  of  these  products  are  also 
cl.issified  under  the  following  Harmonized 
Tariff  Schedule  (I  ITS)  subhtadlngs; 
8482.10.10,  8482,10.50,  8482  P0,nO  8482,91.00. 
8482  99  10.  8482.99,70,  8483  20,40,  8483.20.80. 
B-;hj„30  40,  84H3-30.80.  8483  'K),2(l,  8483  90,30, 
84ai  90.-0,  8708  50.50,  fl"Oa  i«,50.  8708  99,50, 

(2)  Cylindrical  Puller  B(  a  rings.  Mounted  or 
Unmounted,  ami  Parts  Thereof:  These 
products  include  all  anlif'ii  lion  bearings 
which  employ  cylindrical   .  ili  ;s  as  the  rolling 
I'li-ment,  imports  of  these  pr,Mjai;ts  are 
classified  under  the  following  TSL'SA 
c-^ti-'gories;  antifriction  rollers  (TSL'SA  item 
680.3040);  roller  bearing  t>pe  pillow  blocks 
and  parts  thereof  (TSL'SA  items  681.0410  and 
681.0430);  rnllcr  bearing  type  flange,  t.Tke-up. 
cartridge,  and  hanger  units,  and  parts  thereof 
(TSL'SA  items  681,1010  and  681,1030);  and 
other  roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  (TSUSA  item 
t.,80,3960).  V\heei  hub  units  which  employ 
cylindrical  rollers  as  the  rolling  element 
entering  under  TSUSA  item  692.,3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation. 


Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8420.50.00,  8482.80.00, 
6482.91.00.  8482.99.70.  8483.20.40.  6483.20.80. 
8483.30.40.  8483.30.80,  8483.90.20.  8483.90.30. 
8483.90.70,  8708.50.50,  8708.60.50.  8708.99.50. 

(3)  Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain  bearings 
which  do  not  employ  rolling  elements  and 
include  spherical  plain  rod  ends.  Spherical 
plain  beanngs  entering  under  TSUSA  items 
681.3900  and  692.3295  are  subject  to 
investigation:  all  other  products  entering 
under  these  TSUSA  items  are  not  subject  to 
investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
subheadings:  8483.30.40.  8483.30.80, 
8483.90.20,  6483.90.30.  8485.90.00,  8708.99.50. 

These  investigations  cover  all  of  the 
subject  l>earing8  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to  f.nished  parts,  all 
such  parts  are  included  in  the  scope  of  these 
investigations.  For  unfinisheil  paris.  such 
parts  are  included  ;/(l)  they  have  been  heal 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  ihat  will  be 
subject  to  heat  treatment  after  importation. 

;rR  Dm   Rg-llTW  Filed  5-12-89;  8:45  am) 
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[A-475-8011 

Antidumping  Duty  Orders:  Ball 
Bearings  and  Cylindrical  Roller 
Bearings,  and  Parts  Thereof  From  Italy 

AGENCv:  Import  Administration, 
Inten'iotional  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  In  its  investigations,  the  U.S. 
Depinrtment  of  Commerce  determined 
that  ball  bearings,  cylindrical  roller 
bearings,  spherical  roller  bearings  and 
needle  roller  bearings  were  being  sold  at 
less  than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Comm.ission  (ITC)  determined 
that  imports  of  ball  bearings  and 
cylindrical  roller  bearings  from  Italy  are 
m.iteriaily  injuring  U.S.  industries.  The 
ITC  also  determined  that  imports  of 
spherical  roller  bearings,  needle  roller 
bearings,  and  slewing  rings  from  Italy 
are  not  materially  injuring,  threatening 
material  injury  to.  or  retarding  the 
establishment  of,  a  U.S.  industry. 
As  a  result,  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(c)(2)(B)),  all  estimated 
antidumping  duties  deposited  on  entries 
of  spherical  roller  bearings,  needle  roller 


bearings,  and  slewing  rings  from  Italy 
shall  be  refunded  and  the  appropriate 
bonds  or  other  security  released. 

In  addition,  on  March  24, 1989.  the 
Department  found  that  critical 
circumstances  existed  with  respect  lo 
certain  products  from  certain 
companies.  However,  on  May  8. 1989, 
the  ITC  notified  the  Department  that 
critical  circumstances  do  not  exist  with 
respect  to  any  imports  from  Italy.  As  a 
result  of  the  ITC's  negative  critical 
circumstances  determination,  pursuant 
to  section  735(c)(3)(B)  of  the  Act.  the 
U.S.  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  ball  bearings  and 
cylindrical  roller  bearings  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  August  11. 1988 
and  before  November  9, 1988. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  of  ball  bearings  and 
cylindrical  roller  bearings  from  Italy,  as 
described  in  this  notice,  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November  9. 
1988,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings  and  cylindrical 
roller  bearings  from  Italy  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  these  antidumping  duty 
orders  in  the  Federal  Register. 

EFFECTIVE  DATE  May  15.  1989. 

FOR  FURTHER  INFOWMATION  CONTACT: 

Carole  Showers  or  Bradford  Ward. 
Office  of  Antidumping  Investigations. 
International  Trade  Administration,  U.S. 
Department  of  Conimerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230:  telephone:  (202) 
377-31'17  or  3^7-.«;28^ 

SUPPLEMENT ARV  INFORMAltON:  The 
products  covered  by  these  investigations 
are  identified  in  the  Appendix  attached 
to  these  orders. 

In  accordance  with  section  735(a)  of 
the  Act.  on  March  24, 1989.  the 
Department  made  its  final 
determinations  that  ball  bearings, 
cylindrical  roller  bearings,  spherical 
roller  bearings,  and  needle  roller 
bearings  from  Italy  are  being  sold  at  le.ss 
than  fair  value  (54  FR  19096,  May  3, 
1989)  and  that  critical  circumstances 
exist  with  respect  to  certain  products 
from  certain  companies.  On  May  8. 1989. 


209CM 


Federal  Register 


S4    N'm    92   '  NtondTv.  May  15,  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  92  /  Mondav.  Mav  r 


n  ari:nrdinc,p  with  section  735(d)  of  the 
A( '  th>'  ITC  notified  the  D(>partjnenf 

•hi;  .r.'.pn-ts  of  b,d'  htMringsanil 
I  ylind-'i  ,i!  r<i!!.'r  h-Mr-ni^s  from  Italy  are 
m.iteri.ii;y  iniuring  U.S.  industrins  and 
that  crllual  circumstances  do  not  exist 
with  respect  to  any  imports  from  Italy. 
l>p  ITC  iN  )  d>  '•'-mined  that  imports  of 
sph'-'.i'  :■]"•"  1m rings,  needle  roller 
bparir.v;-!.  .t.^.l  sit^'A::;;;  r' na-  from  Italy 
;irt'  nijr  r-..i''T'  li'y  !niL.rin«,  threatening 
m.i'rM.i:  ;.:'i  '■";•  '^J-  ^^'  i'-driiing  the 
es'.i'ji  n;  -''>  nt  i;f,  a  I'.S.  :r.d,.s'iy- 

lhe!o:..'rf;.  in  accord.^iv.t'  wit.i 
sections  736  and  751  of  the  Act  1 19 
U  S.C.  ltt73e  and  1675).  the  Dcpurtment 
will  li-etl  U.S.  Customs  officers  to 
as^  -i^  upon  farther  advice  by  the 
ad.TiLni.stp-'r".,'  a-jtbor^'v  purs'i.mt  to 
Re<  t.on  :,it>(H  II  \  \  o'  th»'  Ar;t  !  •.'^  I'.S.C. 
ltj73H  i)(  1  ,!1.  -intidinpinj;  d;i::»"»  equal  to 
th''  j;r,jan'  ly\  wnun  tl^e  ior*':j.r,  market 
v.il  i«  i>f  !S'»  r.H--<  hri-.ui-.ic  exceeds  the 
I'n.'ed  S'  (Vs  price  for  ri:!  entries  of  ball 
bcnrrigs  jrd  f-yhricntal  roller  bearings 
from  1;  dy  Th>-'se  antidiirr.pir'sj  duties 
wd!  b*"  ;)ssfssod  on  all  urhquidafed 
pr.*'t'"i  of  hi!!  bearings  and  cylindrical 
rulli^r  hi-.i-'-as  from  Itily  entered  or 
withdr..-.\"  f-'im  Wcirphouse.  for 
c  >rsump*'ij:i,  on  or  a f'er  November  9, 
]W«J,  the  d.i!t!  on  Ahirh  the  Department 
pi.'jiish>^d  its  preliminary  determination 
miti  e  m  the  Federal  Regi-ster  (i.l  V9. 
iS.]h\  November  9.  ls«fli. 

On  or  after  the  date  of  p(*i3iii.^i!nia  of 
th<'S"  orders,  U.S.  Ci..s!om9  officers  mn.st 
rcij.ire  a  cash  deposit  t»qa,i.  to  thf 
cst.mat^d  weigh ted-<^\^'^;^^e  Lturrp^'i; 
i^.Arj,<r.s.  ni>tt>d  tH*io'.v  for  en'r'.^s  of  oa.i 
b«  innkjs  or  i  ybniincal  roller  bearings 
trnm  Italy: 


P'oOuc  efs.  E  xpo(1«ra 


FAG  Cusonetti  SpA.  Of  CBF  Cuioiv 
•mSp.A.  (FAG) 

RIV-SKF  OHic«n«  (k  VWar  Pwosa 
S  0  A.  ISKF) 

AB  Ct^efs .- 


Wetghtad- 
aw«rag» 


(parcam) 


68  29 

t56.99 

155.57 


CyHodncai  Ro««r  Bear-ngs 
Manufacturer*/ Pto«Juce'»/Exp<xte«s 


SKF 

AM  otl>er* _- 


WeigMad- 

Average 

Marg>n 

(percent) 


21245 
212.45 


copies  of  an  updated  list  of  orders 

currently  in  efjfect 

loMpb  A.  Spetrini. 

Acliitu  AsslsUtol  Set-rflory  for  tniparl 

A  dministmHon. 

M.tv  It.  19W 


These  orders  are  published  in 
accordance  with  section  736(a)  of  the 

Act  (1<3  U.S.C.  1673e).  Interested  parties 
mai  rnntact  the  Central  Records  Unit 
Room  B-()«*9,  Import  Administration,  for 


f S**   II1V»-^1 


".itlOllS 


Appendix — S<op«oi  \r\f 

The  produrls  cover«l  by  thesr 
investigations,  artifriction  beanngs  Jother 
th.in  tapered  roller  bearinj?^),  mwinted  or 
unmounted,  and  parts  fherpof,  consfifute  the 
following  separate  "cl.isses  or  kinds"  of 
merchandise  as  oulhned  bolow. 

(1)  Ball  Bvarinas.  Sliurti'd  or  L'r.'iuyviircd. 
uiui  Parts  Thereof:  These  products  inchide  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  eloment.  Imports  i)!  these  products 
are  classified  under  the  foUowitig  (-.ategories: 
antifriction  balls  {Tan'J  SchfJu.'js  of  the 
Uni.'fd S'n'i^s  Ai)notat,nl  ITSL^SAI  ileras 
680.3025  and  680.30^0):  ball  bearint^s  with 
ift*f>Hral  shafts  (TSUSA  item  680J.'M)0);  ball 
bearings  (including  radiat  ball  bcariugs)  and 
parts  thereof  (TSUSA  items  6«0.3-'O4, 
B«).37()a.  680.3712.  680.3717.  680.3718. 
680.3722, 680J727.  and  680.3728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
Items  681.0410  and  681.0430,;  ball  bearing 
type  flange,  take-up,  cartrulge.  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  661.10.30):  and  other  berfrings 
(except  tapered  rotler  bearings)  and  parts 
thereof  (TSUSA  680  3t>60).  Wheel  bub  imits 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  prethicts 
entering  under  this  TSUSA  item  are  not 
subject  to  inwesligittioD.  FMehcd  hut 
u'^'.:-')  liii  or  «»?mi«rouTMi  bjll«  ar<»  n»>« 
mthH^'ii  111  "hf  i>  »pe  of  this  .rvrs:i);jti<m. 

Imports  of  these  products  are  d:^o 
( iHssiHed  under  the  following  flarmnnizpti 
1  iriff  Schedule  (HTS)  subbeadint"* 
(M82.10.10.  9482.10.50,  8482.80.00.  fw:  !n  00. 
H4rt2.99.10.  8482.99.70.  8483.20  4t!  rt4ri  \.HVM. 
8483.30.40.  8483.30.80.  8463.90.20.  ft4ai  ^  30 
B4«}.9a70,  8708.50^0. 8708.60.50,  «  ;>H  iW  iO. 

(2)  Cylindrical  Roller  Beorin^i.  M^,.j.U-d  or 
Unmounted  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  prodiicts  are 
classified  under  the  following  TSltSA 
categories:  arHifricticm  rullers  (TSUSA  item 
680.3040):  roller  bearing  type  pillow  blocks 
and  parts  thereof  (TSUSA  iicvM  681.0410  md 
681.0430K  roller  bearing  type  flange,  lik"  up 
cartridge,  and  hanger  units,  and  parts  Ihervof 
(TSUSA  items  681.1010  and  681.1030);  ar.d 
other  roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  (TSUSA  item 
680  3960).  Wheel  hub  units  which  employ 
cylindrical  rollers  as  the  rolling  element 
entering  under  TSUSA  item  892.3295  are 
subject  to  investigiifion:  all  other  products 
entering  under  this  TSLfSA  item  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
cl.issified  under  the  following  HTS 
subheadings:  8482.500)0,  8482JaOO. 
Ii48e.<n.00. 8482.99.7a  84H3.20.40,  848X20.80. 
8483.30.40, 8483.30.80,  8483.90.20.  84ii3  9e.,T0, 
8483.90.70.  8708.50.50,  8708.liO..'>0.  8708.99.50. 


ThiJfiP  investigations  rover  M  of  the 
subj<'ct  beiirings  and  parts  there<jf  (inner 
race,  outer  race,  cage,  rolltrs,  biilfs,  se;il8, 
shields,  ett  .1.  outlined  above  with  certain 
limitations.  With  rcganl  to  finished  p.w^n  all 
such  part*  are  included  in  Lhe  scope  of  these 
investigations.  For  niifiivshetJ  parts  such 
p.irts  are  included  if:  (1)  They  have  been  heiil 
treated,  or  (2)  heat  tn'otment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  orvly 
unfinished  parts  thiit  are  net  covered  by 
these  investigations  are  those  that  will  he 
subjeit  to  hr.il  treatment  afft-r  importdlion. 
|FR  Dix;.  8J»-11712  Filed  5-12-8ft  8.45  am.} 
bil;..ng  code  36>0-DS-M 


!A-588-8041 

Antidumping  Duty  Orders:  Ball 
Bearings,  Cylindrical  Roller  Bearings, 
and  Spherical  Plain  Bearings,  and 
Parts  Thereof  From  Japan 

AGENCY:  Import  .Administration, 
International  Trade  Adminislrafion, 

ContniorcP. 
action:  Notice. 

SUIMMARV:  In  I's  investigations,  the  U.S. 

Dopartmcnl  of  Commence  determiri>'ii 
that  b.il!  bearings,  cyhndrical  roller 
bearings,  spherical  roller  beanrgs, 
needle  roller  bearings,  and  spherical 
plain  bearings,  and  parts  thereof  were 
being  sold  at  less  than  fair  value.  In  a 
separate  investigation,  the  U.S. 
Interna tioral  Trade  Qjmmission  (fit.  | 
determined  th.it  imports  of  ball  be.irings, 
cylindrical  roller  bearings  and  spherical 
plain  bearings  from  f.ipan  are  m.iteri.dly 
injuring!  I'.S.  in;ijs!nes.  The  ITC  a'.so 
determined  that  imports  of  spherii.i! 
roller  bearings,  needle  roller  beanngs, 
and  slewing  rinjjs  from  Japan  dre  not 
materially  injiiiinp.  threatening  niaterial 
injury  to.  or  retarding  the  establ:sh:rrtirit 
of  a  U.S.  industry. 

As  a  result,  pursuant  to  section 
735(c)r2KB!  of  the  Tariff  Act  of  1330.  as 
amended  (19  U.S.C.  1673diiH2)(Bi]  (the 
Act),  ell  estimated  antidumping  duties 
deposited  on  entries  of  spherical  r>jlli.>r 
bearing,?,  needle  roller  bearings,  and 
slewing  rings  from  Japan  shall  b»' 
refunded  and  the  appropria'e  bonds  or 
other  security  relivised. 

In  addition,  on  March  24.  19H9,  the 
Department  found  that  crit'cal 
circumstances  existed  vsith  respect  to 
certain  products  from  certain 
companies.  Hi^wever.  on  May  8.  lt)B9. 
the  ITC  notified  the  Department  th.it 
critical  circumstances  do  not  exis*  v\  isn 
respect  to  any  imports  from  Japan.  As  a 
result  of  the  ITC*s  negative  rrifical 
circumstinees  determin.ition.  pursiiiint 
to  section  7.i,Mc|;:i)(B)  of  the  Act.  the 
U.S.  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 


collected  on  ball  bearings,  cylindrical 
r:jller  bearings,  and  spherical  plain 

bearings  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
August  11, 1988  and  before  November  9, 
1J88. 


in«9 


NlitK 


2(t*Kt: 


Based  on  the  affirrndtivc  fir.JiPss  of 
the  Department  and  tiie  IIC,  al! 
unliquidated  entries  of  ball  bearings, 
cylindrical  roller  bearings,  and  spherical 
plain  bearings  as  described  in  this 
notice,  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  9. 
1988,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determinations  in  tfie 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings,  cylindrical  roller 
bearings,  and  spherical  plain  bearings 
from  Japan  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  these 
antidu.Tiping  duty  orders  in  the  Federal 
Register, 

EFFECTIVE  DATE:  M.iV  1.5.  1909 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring.  Office  of  Antidumping 
l-ivestigations,  international  Trade 
Administration,  U.S.  Department  of 
Comme.'-ce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230: 
telephone  (202)  377-01G7. 

SUPPLEMENTAL  INFORMATION:  The 

products  covered  by  this  investigation 
are  identified  in  the  Appendix  attached 
to  this  order. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)),  on  .March 
24, 1989,  the  Department  made  its  final 
determinations  that  ball  bearings, 
spherical  roller  bearings,  cylindrical 
roller  bearings,  needle  roller  bearings, 
and  spherical  plain  bearings  are  being 
sold  at  less  than  fair  value  (,M  PR  19101, 
Way  3.  1989)  and  that  critical 
circumstances  exist  with  respect  to 
certain  products  from  certain 
companies.  On  May  8, 1989.  in 
accerddnce  with  section  735(d)  of  the 
Act.  ihe  ITC  notified  the  Department 
that  imports  of  ball  bearings,  cy  lindrical 
roller  bearings,  and  spherical  plain 
bearings  from  Japan  are  materially 
injuring  U,S.  industries  and  that  critical 
circumstances  do  not  exist  with  respect 
to  any  imports  from  Japan.  The  ITC  also 
determined  that  imports  of  spherical 
roller  bearings,  needle  roller  bearings, 
and  slewing  rings  from  Japan  are  not 
materially  injuring,  threatening  material 
injury  to,  or  retarding  the  establishment 
of,  a  U.S.  industry. 


Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
use.  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
-section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673(e)(1)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
bearings,  cylindrical  roller  bearings,  and 
spherical  plain  bearings  from  Japan. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
ball  bearings,  cylindrical  roller  bearings, 
and  spherical  plain  bearings  from  Japan 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November  9, 
1988.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (53  FR 
45343.  November  9, 1988). 

On  or  after  the  date  of  publication  of 
these  orders,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings,  cylindrical  roller  bearings,  and 
spherical  plain  bearings  from  Japan: 


Bad  Beanngs:  Manutacturefs/ 
ProOucers  /  Ejtpoftefs 

Weighted- 
average 
margin 
(percent) 

Koyo _ 

Minebea .'.._ ...     „ 

Nactii 

73.55 

10661 

46  69 

NSK „ 

NTN  _ _ 

AiJOttiers. _ „ _ 

42.99 
2136 
45.83 

Cylindrical  BoBer  Beannqs: 

ManutacturefS/  Producers/Exporters 

Weigtned- 

average 

margin 

(percent) 

Koyo 

51  21 

Nactii „ 

NSK „ 

4.00 
1228 

NTN _ 

930 

All  Others™...  

25  80 

Sptieiical  Plain  Beanngs: 
Manufacturers.'  Producers/  Exporters 

Weighted- 
average 
margin 
(percent) 

Minet)ea 

fl4  Pfi 

NTN „.. 

92  000 

All  Others 

84.33 

These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Act  (19  U.S.C.  1673e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099,  Import 


Administration,  for  copies  of  an  updated 
list  of  orders  currently  in  effect. 
(oseph  A.  Spetrini. 

Acting  Assistant  Secretory  for  Import 

Administration. 

May  11. 1989. 

Appendix— Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  antifriction  bearings  (other 
than  tapered  roller  bearing?),  mounted  or 
unmounted,  and  parts  thereof  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlined  below. 

(1 )  Ball  Beannffs.  Mounted  or  Unmounted, 
and  Ports  Thi-rcnf  These  products  include  all 
antifnction  beanngs  which  employ  bells  as 
the  rolling  eiemenc  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balis  {Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680.3025  and  680.3030):  b«ll  beanngs  with 
integral  shafts  fTSUSA  item  6fl0.33(«);  b.ill 
bearings  (including  radial  bail  beanngs,)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708.  680.3712.  680.3717.  680.3718. 
680.3722.  680.3727,  and  680.3728):  ball  beanng 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430):  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030):  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  items  680.3960).  Wheel  hub 
units  which  employ  bails  as  the  rolling 
element  entering  under  TSUSA  item  692.3295 
are  subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10.  8482.10.50,  8482.80.00.  8482^1.00, 
8482.99  10.  8482.99.70,  8483.20.40,  8483.20.80, 
8483  30.40,  8483.30.80,  8483.90.20,  8483.90.30, 
8483.90.70.  8708.50.50,  8706.60.50,  8706.99  50. 

(2)  Cylindrical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following  TSUSA 
categories:  antifriction  rollers  (TSUSA  item 
680.3040);  roller  bearing  type  pillow  blocks 
and  parts  thereof  (TSUSA  items  681  0410  and 
681.0430);  roller  bearing  type  flange,  take-up, 
cartridge,  and  hanger  units,  and  parts  thereof 
(TSUSA  items  681.1010  and  681,1030);  and 
other  roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  (TSUSA  item 
680.3960).  Wheel  hub  units  which  employ 
cylindrical  rollers  as  the  rolling  element 
entering  under  TSUSA  item  69i3295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  nol 
subject  to  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  IfTS 
subheadings:  8482.50.00.  8482.80.00. 
8482.91.00,  8482.99.70,  8483.20  4a  8483  20  80. 
8483.30.40,  8483.30.80,  8483.90.20,  8483.90,30. 
8483.90.70.  8708  50.50,  8708  60.50,  8708.99  .SO. 
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(j)  Spherical  Plain  Bforiiiaii.  Mounted  or 
Unmounlcd  and  Parts  Thvrvof:  These 
products  include  all  spherical  plain  bearings 
which  do  not  employ  rolling  elements  and 
include  spherical  plain  rod  ends.  Spherical 
piriin  bpi^nnss  cnlf-ing  under  TSUSA  items 
f)81.3900  dnd  692.3295  are  subject  to 
investigation;  all  other  products  entering 
under  these  TSUSA  items  are  not  subject  to 
invfstigation. 

Imports  of  these  products  are  also 
classified  under  the  following  HTS 
ttuhheadins'-  S483.30.40.  8483.30.80. 
W  '..1  *!  JO  ai83  90  30,  848.';.90.00,  87M.99.50, 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with  certain 
hmiiHtions.  With  regard  \o  finished  parts,  all 
such  parts  are  included  in  the  scope  of  these 
inves'igations.  For  unfinished  parU,  such 
pjrts  are  included  ;,^  (1)  They  h;we  been  heat 
treated,  nr  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  that  will  be 
subject  to  heat  treatment  after  importation. 

ilR  Doc.  8»-iri0  Filed  5-12-89:  8:45  am) 
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IA-485-301! 

Antidumping  Duty  Order.  Ball  Bearings 
and  Parts  Thereof  From  Romania 

AOENCV:  import  Administration, 

International  Trade.  Administralion. 

Cunmiprre. 

action:  Notice.       __^.^_ 

summary:  In  its  investigations,  the  U.S. 
Department  of  Commerre  determined 
that  ball  bearings  and  spherical  roller 
bearings  were  being  sold  at  less  than 
fjir  value.  In  a  separate  investigation, 
the  US.  International  Trade 
f;  immission  (ITC)  determined  that 
in^-orts  of  ball  bearings  from  Romania 
are  materially  injuring  the  U.S.  industry. 
The  ITC  also  determined  that  imports  of 
spherical  roller  bearings  and  slewing 
rings  from  Romania  are  not  materially 
injuring,  threatening  material  injury  to, 
or  retarding  the  establishment  of,  a  U.S. 
industry. 

As  a  result,  pursuant  to  section 
735(c)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d(c)(2)(B))  (the 
Act),  all  estimated  antidumping  duties 
deposited  on  entries  of  spherical  roller 
bearings  and  slewing  rings  from 
Romania  shall  be  refunded  and  the 
appropriate  bonds  or  other  security 
released 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  of  ball  bearings 
from  Romania,  as  described  in  this 
notice,  which  were  entered,  or 
withdrawn  from  warehouse,  fur 
consumption  on  or  after  November  9. 


1988.  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings  from  Romania 
entered  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register, 
EFFECTIVE  DATE:  May  15. 1989. 
FOf  FURTHER  INFORMATION  CONTACT: 
Carole  Showers.  Otfice  of  Antidomping 
Investigations.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230: 
telephone:  (202)  377-3217. 

SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  mvestigation 
are  identified  in  the  Appendix  attached 
to  this  order. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  March 
24. 1989.  the  Department  made  its  final 
determinations  that  ball  bearings  and 
spherical  roller  bearings  from  Romania 
are  being  sold  at  less  than  fair  \rilue  (54 
FR  10109.  May  3. 1989).  On  May  8.  1989. 
in  accordance  with  section  735(d)  of  the 
Act.  the  rrC  notified  the  Departm.ent 
that  imports  of  ball  bearings  from 
Romania  are  materially  injuring  a  U.S. 
industry.  The  ITC  also  determines  that 
imports  of  spherical  roller  bearings  and 
slewing  rings  from  Romania  are  not 
materially  injuring,  threatening  material 
injurj'  to.  or  retarding  the  establishment 
of,  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
use.  1673e  and  1675).  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  Price  for  all  entries  of  ball 
bearings  from  Romania.  These 
antidumping  duties  will  be  asses.'-ed  on 
all  unliquidated  entries  of  ball  bearings 
from  Romania  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  November  9, 1988.  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (53  FR  45324.  November 
9. 1988) 

On  or  after  the  date  of  publication  of 
this  order.  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 


margins  noted  below  for  f;ntries  of  ball 

bearings  from  Romai;ia; 


Ball  Beanngs.  Manufactufers/ 
PrCXlucers/  Exporters 

Weighted- 
average 
margin 

(percent) 

3961 

All  Others                             

3961 

This  order  is  published  in  accordance 
with  sertion  73f)(a]  of  the  Act  (19  U.S.C. 
1673e).  Interested  pai'ies  may  contact 
the  Central  Records  Unit.  Room  B-099. 
Import  Administration,  for  copies  of  an 
updated  \'\i>[  of  orders  currently  in  effect. 
Joseph  .\.  Spetrini, 

Acting  Assistant  Secrvtary  for  Import 
Administration. 
May  11, 1989. 
■\ppendi.\ — Scope  of  These  Inveslisalions 

The  product-s  covered  by  these 
investigations,  antifriction  bearings  (other 
than  tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  "class  or  kind"  of  merchandise  as 
outlined  below. 

Bail  Bearings.  Mountrd  or  Unmounted,  and 
Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  roiling  element.  Imports  of  these  products 
are  classified  under  the  following  categories, 
antifriction  balls  (Tariff  Schedules  of  the 
United  Stales  Annotated  jTSUSA]  items 
680.3025  and  680  3030);  bull  bearings  with 
integral  shafls  (TSUSA  item  680.3300):  ball 
bearings  (including  radial  ball  be.irings)  and 
parts  thereof  (TSLJSA  iU;ms  680.3704. 
680.3708,  680.3712.  680.3717,  680.3718. 
680.3722,  680.3727.  and  680.3728):  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681  0430):  ball  bearing 
type  flnnge,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  hearings 
(except  tapered  roller  benringR)  and  parts 
thereof  (TSUSA  680.3^(11  Wheel  hub  units 
which  employ  bails  as  the  rolling  element 
entering  under  TSL'SA  item  692  3295  are 
subject  to  investigation:  aW  other  products 
entering  under  this  TSUS.A  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigiilion. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  schedule  (HTS)  subheadings; 

8482  10  111.  B482.10,,i0.  B4f)2,8<J.r>0,  8482.91.00. 
B4H2.(»9,in,  8482,99,70.  8483.20  40,  8483.20.80. 
8483,30,40.  8483,30,80,  8483,90  20.  8483,90.30, 

8483  9(1.70.  87n8,,S0,50,  8708,00,50.  8708.99.50. 
These  investigations  cover  all  of  the 

subject  bearings  and  pans  thereof  (inner 
race,  oiuter  race.  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to  finished  par\!i.  all 
such  parts  are  included  in  the  scope  of  those 
investigations.  For  uiifuushed  punn.  such 
parts  are  included  ;/;  (1)  Thoy  have  boon  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  t>e  performed  on  thp  part.  Thus,  the  only 


unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  that  will  be 
subject  to  heat  treatment  after  importation. 

IFR  Doc.  89-11715  Filed  5-12-«9:  8:45  am] 
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(A-559-e011 

Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value:  Ball  Bearings 
and  Parts  Thereof  From  Singapore 

AGENCY:  Import  Administration 
International  Trade  Administration, 
•  Commerce. 

action:  Notice. 

SUMMARY:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  ball  bearings  and  parts  thereof  (ball 
beanngs)  were  being  sold  at  less  than 
fair  v.ilue.  In  a  separate  investigation, 
the  U.S.  International  Trade 
Commission  (ITC)  determined  that 
imports  of  ball  bearings  from  Singapore 
are  materially  injuring  a  US.  industry. 

The  ITC  also  determined  that  slewing 
rings  from  Singapore  are  not  materially 
injuring,  threatening  material  injury  to, 
or  retarding  the  establishment  of.  a  U.S. 
industry.  As  a  result,  all  estimated 
antidumping  duties  deposited  on  entries 
of  slewing  rings  shall  be  refunded  and 
the  appropriate  bonds  or  other  securities 
released. 

Based  on  the  findings  of  the 
Department  and  the  ITC,  all 
unliquidated  entries  of  ball  bearings 
from  Singapore,  as  described  in  this 
notice,  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  9. 
1988,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antiuun;ping  duties  must  be  made  on  all 
entries  of  ball  bearings  from  Singapore 
entered  or  withdrawn  from  warehouse, 
for  consuiiiption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  May  15,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Shea.  Office  of  Antidum.ping 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone;  (202)  377-0184, 

SUPPLEMENTAL  INFORMATION:  The 

products  covered  by  this  investigation 
are  identified  in  the  Appendix  attached 
to  this  order. 


In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C,  1673d(a))  (the  Act),  on  March  24. 
1989,  the  Department  made  its  final 
determination  that  ball  bearings  from 
Singapore  are  being  sold  at  less  than 
fair  value  (54  FR  19112,  May  3. 1989).  On 
May  8, 1989.  in  accordance  with  section 
735(d)  of  the  Act,  the  ITC  notified  the 
Department  that  imports  of  ball  bearings 
from  Singapore  are  materially  injuring  a 
U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
bearings  from  Singapore.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  ball  bearings 
from  Singapore  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  November  9, 1988.  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (53  FR  45339.  November 
9.  VMS]. 

On  or  after  the  date  of  publication  of 
this  order.  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings  from  Singapore: 


Manufacturers/Producors/Fxportefs 

Weighted- 
average 
margin 

(percent) 

NMB/Pelmec  Stngapore 

25.08 

All  Others 

25  08 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673e).  Interested  parties  may  contact 
the  Central  Records  Unit,  Room  B-099. 
Import  Administration,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

May  11.  1989. 

Appendix — Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  antifriction  bearings  (other 
than  tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  "class  or  kind"  of  merchandise  as 
outlined  below. 

Ball  Bearings.  Mounted  or  Unmounted,  and 
Parts  Thereof  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 


are  classiried  under  the  following  categories: 
antifrirlion  balls  [Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
6B0.3025  and  6a0.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  6803300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680  3704. 
680.3708.  680.3712,  680.3717,  680.3718. 
680.3722,  680.3727  and  6803728);  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430);  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681.1030);  and  other  bearings 
(except  tapered  roller  beanngs)  and  parts 
thereof  (TSUSA  680.3960)  Whei.l  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.ci295  are 
subject  to  investigation:  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  subheadings: 
8482.10.10.  8482.10.50.  8482.8000.  8482.91  00. 
8482.99.10.  B482.99.70,  8483.20  40.  8483.20.80. 
8483.30.40,  8483.30.80.  8483.90.20.  8483.90.30, 
8483.90.70,  8708.50.50.  8706.60.50.  8708.99.50 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to  finished  parts,  all 
such  parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  paits.  such 
parts  are  included  if  (1)  They  have  been  heat 
treated,  or  (2)  heal  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  thai  are  not  covered  by 
these  investigations  are  those  thol  will  be 
subject  to  heat  treatment  after  importation. 

(FR  Doc.  89-11716  Filed  5-12-89:  8:45  am) 
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(A-401-8G11 

Antidumping  Duty  O'ders:  B.fll 
Bearings,  Cylindrical  Roller  Bearings, 
and  Parts  Thereof  From  Suvt-rien 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  In  its  investigations,  the  U.S. 
Department  of  Commerce  determined 
that  ball  bearings,  spherical  roller 
bearings,  cylindrical  roller  bearings,  and 
parts  thereof  from  Sweden  were  being 
sold  at  less  than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  imports  of  ball  bearings,  cylindrical 
roller  bearings,  and  parts  thereof 
(hereinafter  referred  to  as  ball  bearings 
and  cylindrical  roller  bearings)  from 
Sweden  are  materially  injuring  U.S. 
industries.  The  ITC  also  determined  that 
imports  of  spherical  roller  bearings  and 
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slewing  rinj?s  from  Sweden  are  not 
mjtcnjlly  injuring,  threatening  material 
injury  to,  or  retarding  the  establishment 
of  a  t'.S.  ind'istry 

As  a  result,  pursuant  to  section 
73,i(cH2)(B)  of  the  Tariff  Act  of  1030,  as 
amended  (19  U.S.C.  16r3d((:)l2)iB))  (the 
Act),  o// estimated  antidumpins  duties 
deposited  on  entries  of  sphencai  roller 
beanngs  and  slewing  rings  from  Sweden 
sh.ill  b>€  refunded  and  the  apprnpn^te 
bonds  or  other  security  r«>leascd 

In  addition,  on  March  24.  19H4.  the 
Department  found  that  critical 
circumstances  existed  with  respect  to 
ciTtam  products  from  certain 
companies.  However,  on  Mav  8.  19*i9 
the  ITC  notified  the  Department  that 
critical  circumstances  do  not  e,\:st  with 
respect  to  any  imports  from  Sweden.  As 
a  result  of  the  ITC's  nes^ative  critical 
circumstances  determination,  pursuant 
to  section  735(c)(3)(B)  of  the  Act.  the 
US,  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  ball  bearings  and 
cylindrical  roller  bearings  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  August  11   IWa 
and  before  November  9. 1986. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC.  all 
unliquidated  entries  of  ball  bearings  and 
cylindrical  roller  bearings  from  Sweden. 
as  described  in  this  notice,  which  were 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  November 
9.  19a8,  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  antidumping  duty 
determinations  in  the  Federal  Register, 
will  be  liable  for  the  possible 
assessment  of  antidunnping  duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings  and  cylindncal 
roller  beanngs  from  Sweden  entered  or 
withdrawn  from  warehouse,  for 
consum.ption.  on  or  after  the  date  of 
publication  of  these  antidumping  duty 
orders  in  the  Federal  Register. 
EFFECnvf  date:  May  15   19b9 
FO«  FUnTHeR  IMFOWMATJON  CONTACT: 
Carole  Showers.  Office  of  Antidumping 
Investigations,  International  Trade 
.^dmlnistratlon.  US.  Department  of 
Cum;nerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3217 
SUPPLEMEMTAL  INF0HMAT10N:  I  he 
products  covered  by  these  investigations 
are  identified  in  the  Appendix  attached 
to  these  orders. 

In  accordance  with  set  tion  735(a)  of 
the  Act,  on  March  24,  1989.  the 
Department  made  its  final 
rictermfnati'-n.s  that  ball  bearings. 
spherical  :ri"pr  bearinos.  and  cylindrical 


roller  bearings  from  Sweden  are  being 
sold  at  less  than  fair  value  (54  FR  19114, 
May  3  198PI  and  that  critical 
circumstances  exist  with  respect  to 
certain  products.  On  May  8.  1989,  in 
accordance  with  section  735(d)  of  the 
Act,  the  U'C  notified  the  Department 
that  imports  of  ball  beanrgs  and 
cylindrical  roller  bearings  are  materially 
injuring  U,S.  industries  and  that  critical 
circumstances  do  not  exist  with  respect 
to  any  imports  from  Sweden.  The  ITC 
also  determined  that  imports  of 
spherical  roller  bearings  and  slewing 
rings  from  Sweden  are  not  materially 
injuring,  threatening  material  injury  to. 
or  retarding  the  establishment  of.  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  738  and  751  of  the  Act  (19 
U  S.C  ltj73e  and  1675).  the  Department 
will  direct  US,  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U  S  C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
bearings  and  cylindrical  roller  bearings 
from  Sweden.  These  antidum.ping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  ball  bearings  and  cylindrical 
roller  bearings  from  Sweden  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  November  9. 
1988.  the  date  on  which  the  Department 
published  its  preliminary  determinations 
notice  in  the  Federal  Register  (53  FR 
45319.  November  9.  1988). 

On  or  after  the  date  of  publication  of 
these  orders.  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings  and  cylindrical  roller  bearings 
from  Sweden: 


Ball  Beanngs  Manutacturers/ 
ProducefS/Exportefs 

(^eigMeO- 
average 
margin 

(percent) 

SKF.._ - 

All  Ottiers     

180  00 
18000 

Cylindrical  Rollef  Beanngs 
Manof  aclurefs/  Producef  s/  ExpoftefS 

Weighted- 
average 
margin 
(percenl) 

SKF            

13  69 

All  Others - 

13  69 

These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Act  (19  U.S.C.  1673e).  Interested  parties 
may  contact  the  Central  Records  Unit. 
Room  B-099.  Import  Administration,  for 


copies  of  an  updated  list  of  orders 

currently  in  effect. 

Joseph  ,'\,  Spetrini. 

Acting:  Assistant  Secretar}  for  Import 

Administration. 

May  11   1989 

Appendix — Scope  of  These  In\estigati(3ns 

The  products  covered  tiy  these 
invesliKniions.  antifriction  bearings  (other 
than  tapered  roller  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
follovMng  separ.itf    cla-ssps  or  kinds  '  of 
merchandise  as  outlined  below. 

|1 )  Bail  Bearing'!.  Mounted  or  Unmounted. 
and  Parts  Tben'c':  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element  Imports  of  these  p.-oducts 
are  classified  under  the  following  categoriesi 
antifriction  balls  [Tariff  Schedules  o' the 
United  Suites  Annotated  [TSL'SA)  items 
6a0.3025  and  63(J,3030);  bull  bearings  with 
integral  shafts  (TSUSA  item  6«0,330O)i  ball 
bearings  (including  radial  ball  bearlnjjs)  and 
parts  thereof  (TSl'SA  items  580  3704, 
680,3-08,  t>80,3n2.  «80  3717  680.3718, 
680,3-22,  680,372-  and  680,3-281:  ball  bruring 
type  pillow  blocks  and  parts  thereof  (1 SUSA 
items  681  0410  and  661.04301:  ball  bearing 
type  fldnge,  take-up,  cartridge,  and  hanger 
units,  and  parts  thereof  (TSl^.'SA  item  liBllOlO 
and  6811030):  and  other  be.inngs  (except 
Inperrd  roller  bearings)  dnd  parts  thereof 
(TSUSA  (iaO,39601  Wheel  hub  units  which 
employ  balls  as  tiie  rolling  element  entering 
under  TSUSA  item  692,329,^  are  subject  to 
investiention:  all  other  products  entering 
under  this  TSl'S,-\  item  are  not  subject  to 
invesiig.ition.  Finished  but  u.nground  or 
semiground  b.ills  ..ire  not  included  in  the 
scope  of  tills  in\  esligation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (UTS)  subheadings: 
8482.10  10,  8482,10,.">0,  8482.80  00,  8482,91,00. 

8482  99  10,  8482  99  70,  8483  20  40  8483  20,80. 

8483  30  40  8483  30  80,  8483  90  20,  8483  SK1.30. 
8483  90  70,  8708,5(1,50,  8-08,60  50,  8708  9<1  50. 

(2)  Cylindrical  Roller  Bearjni^s.  Mounted  or 
Unmounted,  and  Parts  Thereof  I'hese 
products  include  all  antifriction  benrirgs 
which  employ  cylindrical  rollers  as  the  rolling 
element  Imports  of  these  products  are 
classified  under  the  follow mg  TSUS.'X 
(ategoncs  antifriciiun  rollers  (TSb'S.A  item 
680,3040):  roller  bearing  ty  pe  pillow  blocks 
and  parts  thereof  ( TSUS.A  items  681.0410  and 
681  0430);  roller  bearing  type  flange,  titke-up. 
cartridge,  and  hanger  units,  nnd  parts  thereof 
(TSL'SA  items  681,1010  and  681  1030):  nnd 
other  roller  be.inngs  (except  tapered  roller 
beanngs)  and  parts  thereof  (TSUSA  item 
680  3860],  Wheel  hub  units  which  employ 
cylindrical  rollers  as  the  rolling  element 
entering  under  TSUSA  item  692,3295  ure 
subject  to  investigation;  all  other  products 
entering  under  this  TSUS,A  item  are  not 
subject  to  investigation. 

Impoits  of  these  proiiucts  are  also 
classified  under  the  following  UTS 
subheadings:  tua::  ,50,00,  8482,80.00, 
8482.91,1X1.  8482.99  70.  8483  20  40.  84a3.20.80. 
8483  30,40,  8483,30  80.  8483  90  20,  84H3  <K),30. 
H481  W)  -0,  8-08  .'0  ,"iO,  8708  f)0  50,  8-08.99,50, 


These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.).  outlined  above  with  certain 
limitations.  With  regard  to  finished  pur\8  all 
such  parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished paHs  such 
parts  are  included  if  (1)  They  have  been  heat 
treated,  or  (2)  heat  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  that  will  be 
subject  to  heat  treatment  after  importation. 

[FR  Doc.  89-11713  Filed  5-12-89;  8;45  am] 

Bli  JNG  CODE  3S10-0S-M 


IA-549-801I 

Antidumping  Duty  Order  and 
Amendment  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Ball 
Bearings  and  Parts  Thereof  From 
Thailand 

AGENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  In  its  investigation,  the  U.S. 
Department  of  Com.merce  determined 
that  ball  bearings  and  parts  thereof  (ball 
bearings)  were  being  sold  at  less  than 
fair  \'alue.  In  a  separate  investigation, 
the  U.S.  International  Trade 
Commission  (ITC)  determined  that 
imports  of  ball  bearings  from  Thailand 
are  materially  injuring  a  U.S.  industry. 

The  ITC  also  determined  that  slewing 
rings  from  Thailand  are  not  materially 
injuring,  threatening  material  injury  to 
or  retarding  the  establishment  of.  a  U,S, 
industry.  As  a  result,  all  estimated 
antidumping  duties  deposited  on  entries 
of  slewing  rings  shall  be  refunded  and 
the  appropriate  bonds  or  other  securities 
released. 

In  addition,  on  March  24,  1989,  the 
Department  found  that  critical 
circumstances  did  not  exist  with  respect 
to  ball  bearings  from  NMB/Pelmec  Thai. 
As  a  result  of  the  Depn;  tment's  negative 
critical  circumstances  determination 
pursuant  to  section  735(c)(3)(B)  of  the 
Act.  the  U,S.  Customs  Service  will 
refund  all  cash  deposits  and  release  all 
bonds  collected  on  ball  bearings  entered 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  August  11,  1988 
and  before  November  9, 1988. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC.  all 
unliquidated  entries  of  ball  bearings 
from  Thailand,  as  described  in  this 
notice,  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  9, 
1988,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determination  in  the 


Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
entries  of  ball  bearings  from  Thailand 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  M  U  VS.  1989, 

FOR  FURTHER  INFORMATION  CONTACT; 
Eleanor  Shea.  Office  of  Antidumping 
Investigations,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230; 
telephone:  (202)  3~-C,n84. 

SUPPLEMENTAL  INFORMATION:  The 

products  covered  by  this  investigation 
are  identified  in  the  Appendix  attached 
to  this  order. 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  March  24. 
1989,  the  Department  made  its  final 
determination  that  ball  bearings  from 
Thailand  are  being  sold  at  less  than  fair 
value  (54  P'R  19117,  May  3,  1989).  On 
May  8. 1989,  in  accordance  with  section 
735(d)  of  the  Act,  the  ITC  notified  the 
Department  that  imports  of  ball  bearings 
are  materially  injuring  a  U.S.  industry 
and  that  critical  circumstances  do  not 
exist  with  respect  to  any  imports  from 
Thailand. 

Subsequent  to  the  Department's  final 
determination,  NMB/Pelmec  Thai  made 
an  allegation  that  a  clerical  error  had 
been  made  in  the  calculation  of  actual 
profit.  The  Department  conducted  a 
review  based  on  these  comments  and 
hereby  amends  its  final  determination  to 
correct  this  error.  This  correction 
changes  NMB/Pelmec  Thai's  weighted- 
average  dumping  margin  of  ball  bearings 
from  20.40%  to  18.77%  and  the  "all 
others"  rate  from  20.40%  to  18.77%. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C,  1673e  and  1675).  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U,S,C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of  ball 
beanngs  from  Thailand.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  ball  bearings 
from  Thailand  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  November  9. 1988,  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 


Federal  Register  (53  FR  45334.  November 
9. 1988). 

On  or  after  the  date  of  publication  of 
this  order,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings  from  Thailand.  The  amount  of 
export  subsidies  (21.54%)  found  in  the 
concurrent  countervailing  duty 
investigation  on  this  merchandise  from 
Thailand  has  already  been  subtracted 
from  the  corrected  final  weighted- 
average  dumping  margins  to  arrive  at 
the  percentages  shown  below: 


Manofacturer»/Producere/E»portefS 

•verape 

rtargai 

(peroenQ 

NMB/Pe*mec  Th« 

All  others 

0000 
0000 

This  constitutes  an  amendment  to  the 
final  determination  and  antidumping 
duty  order  with  respect  to  ball  bearings 
from  Thailand,  pursuant  to  sections 
735(d)  and  736(a)  of  the  Act  (19  U.S.C. 
1673d(d)  and  1673e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099,  Import 
Administration,  for  copies  of  an  updated 
list  of  orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673e). 
Joseph  A.  Spetiiiii 

Acting  Assistant  Secretory  for  Import 

Administration. 

May  11. 1989. 

Appendix — Scope  of  These  Investigations 

The  products  covered  by  these 
investigations,  antifriction  beanngs  (other 
than  tapered  roller  l>eahngs).  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  "class  or  kind"  of  merchandise  as 
outlined  below. 

Ball  Bearings.  Mounted  or  Unmounted,  and 
Parts  Thereof  These  products  include  all 
antifriction  t>earings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories; 
antifriction  balls  [Toriff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680.3025  and  680.3030);  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  l>eahngs)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708.  660.3712.  680.3717,  680.3718  680.3722. 
680.3727,  and  680.3728);  ball  bearing  type 
pillow  blocks  and  parts  thereof  (TSUSA 
items  681.0410  and  681.0430);  ball  bearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
681.1010  and  681  1030);  and  other  beanngs 
(except  tapered  roller  t>earings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
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sjbiecl  to  invesiiRdtion,  all  other  produi  is 
enlerinj!  under  this  TSl'SA  itom  ir'^  not 
subject  to  in^estigHtion  Kinished  but 
un^round  or  semi«round  balls  arp  not 
included  in  the  scope  of  this  inveslia<)l!OP. 

Imports  of  these  products  are  rilso 
(lassified  under  the  following  Harmonized 
Tariff  Schedule  (HTS|  3ubheadin«s 
8482.10  10.  8482-10.50.  8482.8«),0().  8482.91  (X). 
8482.99.10,  8+82.99.70.  8483.21X40.  8483.20, tiO. 
8483.30  40.  8483  30  80.  8483  'W  20,  8483  90  30, 
8483  90  70.  870fl.5O.5O.  8708  60  ,50  8708.99.50. 

These  investigations  cover  al!  of  the 
subiecl  bearings  and  parts  thereof  (inner 
race,  outer  rsce.  cage,  rollers,  balls,  seals. 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to  I'lnished  par\s.  all 
such  pans  are  inrludfd  in  the  scope  of  thfse 
investigations  For  unfinished  paTl<i  such 
parts  ar«  included  /^^  (11  They  h.ive  been  heat 
treated,  or  (2i  heat  treatment  is  not  required 
to  be  performed  on  the  part  Thu.s.  the  only 
unfinished  par's  that  are  no:  covered  liv 
these  investigaiion.i  are  those  that  will  be 
subject  to  heat  treatment  af'er  importation., 

[VK  Doc.  89-11717  Filed  5-12-89;  8:45  am] 
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IA-412-M1I 

Antidumping  Duty  Orders  and 
Amendments  to  the  Final 
Determinations  of  Sales  at  Less  Tlian 
Fair  Value:  Ball  Bearings,  and 
Cylindrical  Poller  Bearings  and  Parts 
Thereof  From  the  United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce 
action:  Notice. 


SUMMARV:  In  Its  investigations,  the  U.S. 
Drpartment  of  Commerce  de'ennined 
that  ball  bearings,  cylindnca!  roller 
bearings,  spherical  roller  bearings,  and 
needle  roller  bearings  from  the  United 
Kingdom  {V  K  ]  were  being  sold  at  less 
than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC|  determined 
that  imports  of  ball  bearings  and 
cylindrical  roller  bearings  from  the  U.K. 
are  materidlly  in)uring  U.S  industries. 
The  ITC  also  determined  that  imports  of 
spherical  roller  bearings,  needle  roller 
branngs,  and  slewing  rings  from  the 
UK.  are  not  materially  injuring, 
threatening  matenal  injury  to.  or 
retarding  the  establishment  of  a  U.S. 
industry 

As  a  result,  pursuant  to  section 
735(c)(2|(Bl  of  the  Tariff  Act  of  1930.  as 
amended  (19  U  S,C.  1673d(c)|2JtB))  (the 
Act),  all  estimated  antidumping  duties 
deposited  on  entries  of  spherical  roller 
bearings,  needle  roller  bearings,  and 
slewing  rings  from  the  UK.  shall  be 
refunded  and  the  appropriate  bonds  or 
other  security  released. 


In  addition,  on  March  24.  1989.  the 
Uepartment  found  tht.t  critical 
circumstances  existed  with  respect  to 
certain  produt's  from  certain 
companies.  However,  on  May  8, 1989, 
the  ITC  notified  the  Department  that 
critical  circumstances  do  not  exist  with 
respect  to  any  imports  from  the  U.K.  As 
a  result  of  the  ITC's  negative  critical 
circumstances  determination,  pursuant 
to  section  735(c)(3)(B)  of  the  Act.  the 
U.S.  Custom.s  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  ball  bearings  and 
cylindrical  roller  bearings  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  August  11.  1988 
and  before  .November  9.  1988. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  of  ball  bearings  and 
cylindrical  roller  bearings  from  the  U.K., 
as  described  in  this  notice,  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November  9, 
1988,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumpting  dtity  determinations  in  the 
Federal  Register,  will  be  liable  for  the 
possible  assessment  of  antidumping 
duties. 

A  cash  deposit  of  estimated 
antidumping  duties  msut  be  made  on  all 
entries  of  ball  bearings  and  cylindrical 
roller  bearings  from  the  UK.  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  these  antidumping  duty 
orders  in  the  Federal  Register. 
EFFECTIVE  DATE:  Mdy  15    1989. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Carole  Showers  or  .Mary  Clapp.  Office 
of  Antidumping  Irn  estimations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone;  (202) 
377-3217,  or  377-3965. 
SUPPLEMENTARY  INFORMATION:  The 
products  covered  by  these  investigations 
are  identified  in  the  Appendix  attached 
to  these  orders. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  March 
24. 1989,  the  Department  made  its  final 
determinations  that  ball  bearings, 
spherical  roller  bearings,  cylindrical 
roller  bearings,  and  needle  roller 
bearings  from  the  U.K.  are  being  sold  at 
less  than  fair  value  (54  FR  19120,  May  3. 
1989)  and  that  critical  circumstances 
exist  with  respect  to  certain  products 
from  certain  companies.  On  May  8, 1988, 
in  accordance  with  secton  735(d)  of  the 
Act.  the  ITC  notified  the  Department 
that  imports  of  ball  bearings  and 
cylindrical  roller  bearings  from  the  U.K. 
are  materially  injuring  U.S.  industries 


and  that  critical  circumstances  do  not 
exist  with  respect  to  any  imports  from 
the  U.K.  The  ITC  also  determined  that 
imports  of  spherical  roller  bearings, 
needle  roller  bearings,  and  slewing  rings 
from  the  U.K.  are  not  materially  injuring. 
threatening  material  injury  to,  or 
retarding  the  establishment  ot,  a  U.S. 
industry. 

Subsequent  to  the  Department's  final 
determinations,  RHP  made  allegations 
that  certain  clerical  errors  had  been 
made  with  respect  to  the  deduction  of 
home  market  credit  notes.  The 
Department  conducted  a  review  based 
on  these  comments  and  hereby  amends 
Its  final  determinations  to  correct  these 
errors.  These  corrections  change  RHPs 
weighted-average  dumping  margin  for 
ball  bearings  from  44.12%  to  44.02  V  and 
the  "all  others"  rate  from  54.31%  to 
54.27%.  RHP's  w-    hted-average 
dumping  margin  for  cylindrical  roller 
bearings  changes  from  43.44%  to  43.36% 
and  the  "all  others  '  rate  for  cylindrical 
roller  bearings  changes  from  43.44%  to 
43.36%. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  .^ct  (19 
U.SC.  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  \hn 
administering  authority  pursuant  to 
section736{a)(l)of  the  Act  (19  U.SC. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  tiie 
United  States  price  for  all  entries  of  ball 
bearings  and  cylindrical  roller  bearings 
from  the  U.K.  These  antidumping  duties 
v\ill  be  assessed  on  all  unliquidated 
entries  of  ball  bearings  and  cylindrical 
roller  bearings  from  the  U.K.  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  November  9, 
1988,  the  date  on  which  the  Department 
published  its  preliminary  determinations 
notice  in  the  Federal  Register  (53  FR 
45312.  November  9,  1988). 

On  or  after  the  date  of  publication  of 
these  orders,  U.S.  Customs  officers  must 
require  a  cash  deposit  equal  to  the 
estimated  weighted-average  dumping 
margins  noted  below  for  entries  of  ball 
bearings  and  cylindrical  roller  bearings 
from  the  U.K.; 


Weighted- 

Bali  Bpa'ings   ManolaclurefS/ 

average 

ProducefS/Exporters 

,       margin 

(percent) 

Cylindrical  Roller  Beanngs 
Manufacturers 'ProOucers' Exporters 

Wagnieo- 
aveia^e 

marQtn 

(percent) 

RHP 

Ail  Others „... 

43.36 
43.36 

SKF 

RHP 

All  Others.. 


61.14 
44.02 
54.27 


These  determinations  constitute 
amendments  to  the  final  determinations 
and  antidumping  duty  orders  with 
r-'spect  to  ball  bearings  and  cylindrical 
roller  bearings  from  the  UK.,  pursuant 
to  sections  735(d|  and  736fa)  of  the  Act 
(19  U.S.C.  1673d(d)  and  1673e(a)). 
Ififerested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

These  determinations  and  orders  are 
published  in  accordance  with  sections 
735(d)  and  736(a)  of  the  Act  (19  U.S.C. 
1673d(d)andl673e). 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
May  11.1989. 

Appendix — Scope  of  These  Investigations 

The  products  covfrcd  by  these 
investigations,  antifriction  bearings  (other 
than  tapered  roller  beHnng.";).  tnounted  or 
unmounted,  and  parts  therruf,  constitute  the 
following  separate  "classes  or  kinds"  of 
merchandise  as  outlint-d  below. 

(1)  Ball  Beannvs.  Maun  ted  or  Unmounted, 
and  Part  Thereof:  These  products  include  all 
antifriction  beanngs  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  {Tariff  Schedules  of  the 
United  Statp<:  .Annotated  [TSUSA  item)  items 
680.302.T  and  6«0..'in:inl:  ball  bparings  wiih 
integral  shafts  (TSUSA  item  680.3auo|:  ball 
bearings  (including  radi.il  ball  bearings)  and 
parts  thereof  (TSUSA  items  h60.?'''M. 
68fl.3''08.  680..3712.  880.3717,  680.3718. 
fj«0.3722.  fiH0,3727,  and  680.372«),  b.ill  bearing 
tvpe  pillow  blocks  and  pnrts  Ihr-n'of  (TSl'S.'V 
ittims  6«1.(MU)  and  6H1.O430I;  ball  bearuig 
type  flan>ie.  Idke-up.  cartridge,  and  hanger 
units,  and  par's  thereof  (TSUSA  items 
681.1010  and  Ml, 1030):  and  other  bearings 
(except  tapered  roller  bearings)  and  parts 
thereof  (TSUSA  bH0.3<«t>i.)),  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  092.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation.  Finished  but 
unground  or  semigrnund  bails  are  not 
included  in  the  scope  of  this  investigation. 

Imports  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (HTS|  subneadings: 
B482  10,10.  8482  10  .SO.  84H2, 80,00.  8482.91  00. 
8482.99.10.  8482.99,70.  8483,20.40.  8483.20  80, 
8483.30.40.  8483.30  80.  848;i.90.20,  8483  90  30, 
8483.90.70,  8708.50  .SO  8708.60.,'iO.  8-'0fi.99.50. 

(2)  Cylindrical  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof  These 
products  include  all  antifriction  bearings 
which  employ  cyhndncal  rollers  as  the  rolling 
element.  Imports  of  these  products  are 


classified  under  the  following  TSUSA 
categories:  antifriction  rollers  (TSUSA  item 
680.3040);  roller  bearing  type  pillow  blocks 
and  parts  thereof  (TSUSA  items  681.0410  and 
681.0430);  roller  bearing  type  flange,  take-up, 
cartridge,  and  hanger  units,  and  parts  thereof 
(TSUSA  items  681.1010  and  681.1030);  and 
other  roller  bearings  (except  tapered  roller 
bearings)  and  parts  thereof  {TSUSA  item 
68n.39«0).  Wheel  hub  units  which  employ 
cylindrical  rollers  as  the  rolling  element 
entering  under  TSUSA  item  efl2.3295  are 
subject  to  investigation:  ail  other  products 
entering  under  this  TSUSA  item  are  not 
subject  to  investigation. 

Imports  of  these  products  are  also 
clHssified  under  the  following  HTS 
subheadings:  8482.50.00,  8482.80.00, 
6482.91.00.  8482.99.70.  8483.20.40.  8483.20.80, 
8483.30.40.  8483.30.80.  8483.90.20.  8483.90.30. 
8483.90.70,  8708.50.50,  8708.60.50.  8708.99.50. 

These  Investigations  cover  all  of  the 
subiecl  bearings  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seats, 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to  finished  paris  all 
such  parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  pum  such 
parts  are  included  if.  (1)  They  have  been  heal 
treated,  or  (2)  heal  treatment  is  not  required 
to  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 
these  investigations  are  those  that  will  be 
subject  to  heal  treatment  after  importation. 

(FR  Doc.  89-11714  Filed  5-12-69;  a45  am] 
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IC-549-8021 

Amendment  to  Partial  Countervailing 
Duty  Order  Ball  Bearings  and  Parts 
Thereof  From  Thailand  (C-549-802) 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  On  May  3, 1989,  we  published 
a  final  affirmative  countervailing  duty 
determination  and  partial  countervailing 
duty  order  on  ball  bearings  and  parts 
thereof  from  Thailand  (54  FR  19130;  the 
scope  was  attached  to  Firyal 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany.  54 18992,  May  3, 1989).  On 
May  8, 1989,  the  U.S.  International  Trade 
Commission  (ITC)  informed  the 
Department  that  imports  of  ball  bearings 
and  parts  thereof  classified  under  Tariff 
Schedules  of  the  United  States 
Annotated  [TS>\JS\]  categories  681.1010, 
681.1030,  and  692,3295,  and  Harmonized 
Tariff  System  (UTS)  categories 
8483.20.40,  8483  30  40,  8483.90.20. 
8483.90.30,  and  8708.99.50,  do  materially 
injure,  or  threaten  material  injury  to,  the 
U.S.  ball  bearing  industry.  We  are 
therefore  amending  our  partial 


countervailing  duty  order  to  include  ball 
bearings  and  parts  thereof  classified 
under  these  TSUSA/HTS  categories. 

EFFECTIVE  DATE:  Mn'  15.  19K9. 

FOR  FURTHER  INFOt^UATION  COKTACT: 

Eleanor  Shea.  Office  of  Counter\'ailing 
Investigations.  International  Trade 
Administration.  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone;  (202)  377-01  (v». 

SUPPLEMENTARY  INFORMATION!  On  May 

3. 1989,  we  published  a  final  alfirmative 
countervailing  duty  determindtion  and 
partial  countervailing  duty  order  on  ball 
bearings  and  parts  thereof  trom 
Thailand  (54  FR  19130,  the  scope  was 
attached  to  Final  Dfterminotions  of 
Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings  /Other  Than 
Tappered  Roller  Bfonngs}  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992.  May  3, 1989). 
Since  Thailand  is  not  a  'country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Tanff  Act  of  1930, 
as  amended  (the  Act),  section  303  of  the 
Act  applies  to  this  investigation. 
However.  Thailand  is  a  signatory  to  the 
General  Agreement  on  Tanfls  and 
Trade,  and  certain  products  included  in 
the  scope  of  this  investigation  may  enter 
under  non-dutiable  TSUSA/HTS 
categories,  i.e.,  those  classified  under 
TSUSA  item  numbers  681.1010,  681.1030. 
and  692.3295.  and  under  HTS  item 
numbers  8483.20.40.  8483.30.40. 
8483.90.20.  8483.90.30.  and  8708  99.50. 
Therefore,  in  accordance  with  section 
303(a)(2).  the  ITC  was  required  to 
determine  whether  imports  of  these  non- 
dutiable  products  from  Thailand 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  stated  in  our  final  countervailing 
duty  determination  and  partial 
countervailing  duty  order  that,  if  the  ITC 
were  to  determine  that  imports  of  ball 
bearings  and  parts  thereof  classified 
under  these  TSUSA/HTS  categories 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry,  we  would 
amend  our  partial  countervailing  duty 
order  to  include  those  ball  beanngs  and 
parts  thereof  classified  under  these 
TSUSA/HTS  categories  and  would 
direct  the  U.S.  Customs  Service  to 
resume  suspension  of  liquidation  on  all 
entries  of  ball  bearings  and  parts  thereof 
from  Thailand  under  these  categories 
that  are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  our  amended 
countervailing  duty  order. 

On  May  8, 1989,  the  ITC  informed  the 
Department  that  imports  of  ball  bearings 
and  parts  thereof  classified  under  these 
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TSUS.\/HTS  categories  do  materially 
injure,  or  threaten  material  injury  to,  the 
US.  ball  bcarinc  industry.  We  are 
therefore  amending  our  partial 
countervailing  duty  order  to  include  ball 
bearings  and  parts  thereof  classified 
under  these  TSUSA/HTS  categories. 
The  products  covered  by  this 
mvestigation  are  identified  in  the 
attached  scope  appendix. 

This  amendment  is  published  in 
accordance  with  section  70G{a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit.  Room  B-099. 
Import  Administration,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Mdyn.19«9.  ' 

Appcndiv— Stop*  of  Th*",e  investigations 

The  products  covered  by  Ihuse 
investigations,  antifriction  bearings  (other 
than  tapered  rolelr  bearings),  mounted  or 
unmounted,  and  parts  thereof,  constitute  the 
following  "class  or  kind"  of  merchandise  as 
outlined  below. 

Ball  Bearings.  Mounted  or  Unmounted,  and 
Ports  Thpreof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Imports  of  these  products 
are  classified  under  the  following  categories: 
antifriction  balls  [Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  items 
680  3025  and  680.3030):  ball  bearings  with 
integral  shafts  (TSUSA  item  680.3300);  ball 
bearings  (including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708,  680.3712.  680.3717.  680.3718. 
685.3722.  680.3727.  and  680.3728):  ball  bearing 
type  pillow  blocks  and  parts  thereof  (TSUSA 
Items  681.0410  and  681.0430):  ball  Itearing 
type  flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  thereof  (TSUSA  items 
eai.lOlO  and  681.1030):  and  other  bearings 
(rxcept  tupered  roller  bearings)  and  parts 
thereof  (TSUSA  680.3960).  Wheel  hub  units 
which  employ  balls  as  the  rolling  element 
entering  under  TSUSA  item  692.3295  are 
subject  to  investigation;  all  other  products 
entering  under  this  TSUSA  item  are  not 
subject  lo  investigation.  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this  investigation. 

Imporis  of  these  products  are  also 
classified  under  the  following  Harmonized 
Tariff  Schedule  (I  ITS)  subheadings: 
8482.1010.  8482.10.50.  8482.80  00.  8482.91.00. 
848"  99  10,  8482.99.70,  8483.20.40.  8483.20.80. 
8483.30.40.  8483.30.80.  8483.90.20,  8483  90.30. 
8483.90.70,  8708.50.50.  8708.60.50,  870H.99.50. 

These  investigations  cover  all  of  the 
subject  bearings  and  parts  thereof  (inner 
race,  outer  race,  cage,  rollers,  balls,  seals, 
shields,  etc.)  outlined  above  with  certain 
limitations.  With  regard  to/Z/i/s/iedpaits.  all 
such  parts  are  included  in  the  scope  of  these 
investigations.  For  unfinished  pntts.  such 
parts  are  included  if:  (1)  They  have  been  heat 
treated,  or  (2)  hent  treatment  is  not  required 
—    10  be  performed  on  the  part.  Thus,  the  only 
unfinished  parts  that  are  not  covered  by 


these  investigations  are  those  that  will  be 
subject  lo  heal  treatment  after  importation. 

|FR  Doc.  89-11718  Filed  5-12-89;  8:45  am| 
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National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Genstar  Stone 
Products  Co. 

AGENCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Dismissal  of  appeal 

Genstar  Stone  Products  Company 
(Appellant)  filed  an  appeal  with  the 
Secretary  of  Commerce  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act,  16  U.S.C. 
1456(c)(3)(A),  in  response  to  an 
objection  by  the  New  Jersey  Department 
of  Environmental  Protection  (State)  to 
the  Appellant's  consistency  certification 
for  a  United  States  Army  Corps  of 
Engineers  Permit  pursuant  to  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899. 
The  Appellant's  consistency 
certification  was  for  the  reconstruction 
of  an  existing  dock  and  the  dredging  of 
the  Maurice  River  near  Millville,  New 
Jersey. 

On  March  30. 1989,  the  agency 
received  a  letter  from  Appellant's 
counsel  withdrawing  the  consistency 
appeal. 

The  appeal  was  dismissed  by  letter  to 
the  parties  from  the  Under  Secretary  for 
Oceans  and  Atmosphere,  dated  May  1. 
1989,  Appellant  is  barred  from  filing 
another  appeal  from  the  New  Jersey 
Department  of  Environmental 
Protection's  objection  to  the  original 
consistency  rertifinatinn 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Hugh  C.  Schratwieser.  Attorney- 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration.  U,S.  Department  of 
Commerce,  1825  Connecticut  Avenue. 
NW.,  Suite  603,  Washington.  DC  20235, 
(202)  673-5200. 

Dale:  May  9, 1989. 
B.  Kent  Burton, 

.Assistant  Secretary  for  Oceans  and 
Atmosphere. 

(Federal  Domestic  Assistance  Catalog  No. 

11.419  Coastal  Zone  Management  Program 

Asbistance) 

|FR  Doc.  89-11579  Filed  5-12-89;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

M.,\  in  1989. 

AGENCY:  Conmiittee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commis.sioncr  of  Customs  establishing  a 
limit. 


Ti  Jera!  Rjgis',*;! 


::o.  92  /  Monday.  M  ly  15.  19o9  /  Ncticcs 
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EFFECTIVE  DATE:  May  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quote  Status  Report  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  {2d2J  343-fiGOl.  For  information  on 
embargoes  and  quota  re-opcnings.  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles.  Inasmuch  as  the 
consultation  period  for  Categories 
301pt./607pt,  expires  on  March  30,  1989, 
the  United  St.ites  Government  h.is 
decided  to  establish  a  twelve-month 
limit  on  these  categories  for  the  period 
January  30.  1989  through  January  29. 
rt'io 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  3Ulpt./607pt.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Thailand, 
further  notice  will  be  published  in  the 
Federal  Register 

\  description  of  the  textile  and 
■ipparcl  categories  in  terms  of  f  ITS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 


see  54  FR  "083.  published  on  February 
16.  1989 

(anies  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Ccimittee  for  the  Implementation  of  Textile 
Agreements 

Miiy  10.  1989 

Commissioner  of  Customs 
Department  of  the  Treasury 
Washinlon,  DC  20229 
Dear  Mr.  Commissioner: 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  Decomber  20. 1973,  as  further 
extended  on  July  31.  19H6:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972.  as  amended,  you  are 
directed  to  prohibit,  effective  on  May  17. 
1989.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton/ 
polyester  yarn  in  Categories  301pl./607pl.,' 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  30. 1989  and  extends 
through  January  29, 1990,  in  excess  2,907.527 
kilograms.^ 

Effective  on  May  17, 1989,  you  are  directed 
to  amend  the  current  counting  period  for 
Category  SOlpl."  to  end  January  29, 1989. 

Imports  charged  to  CHtegory  301pt.  for  the 
period  [dpuary  1.  1988  through  December  31. 
1988  shall  be  charged  against  Ihe  level  of 
restraint  lo  the  extent  of  any  unfilled  balance. 

Textile  products  in  Categories  301pt./607pt. 
exported  to  the  United  States  during  the 
period  lanuary  1-29. 1989  shall  not  be  subject 
to  the  limit  established  in  this  directive. 

Textile  products  in  Categories  301pt./607pt. 
which  have  been  released  from  the  custody 
of  ihe  U.S.  Customs  Service  under  the 
pros,  isions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  nf)t  be  denied  entry  under  Ihis 
directive. 

T  h  •  Commi'tee  for  thfi  implementation  of 
Texl.le  Agreements  has  determined  that 
these  actions  fall  with  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-11, =165  Filed  5-12-89:  8:45  am] 
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'  In  Ca'i'sories  301pt./607pl.,  only  UTS  numbers 
5206.21.0000,  52l)ri  22.0000.  5206.23.0000,  5206.24.0000. 
5206.25.0000,  5206.41.0000.  5206.42.0000,  5206.43.0000. 
5206.44.0000  jnd  .5206.45  0000  in  Category  301  pi.: 
and  5509.53-0030  nnd  5.501). 53  0060  in  Category  607pt. 

^  The  iimii  hds  not  twen  adiustpd  to  account  for 
any  imports  exportrd  after  [.miiary  29.  19(19. 

'  In  Calf>gnr\  .10lpt  .  only  HTS  numbers 
5206.21. aXJO.  5206.22.0000.  5206.23.0000,  S206.24.0O0O. 
5206.25,0<XIO.  5206  41.0000.  5206  42.0000,  5206.43.0000, 
5206.44.0000  ,ind  5206.45.0000 


DFP;  RTMEKT  QT  DEFfNSE 

Denartment  of  the  Air  Force 

USAF  Scientific  Advisory  Board: 
Meeting 

Maj'  2. 1989. 

The  USAF  Scientific  Advisory  Board 
panel  on  Superconductors  for  Aerospace 
Applications  will  meet  on  1  June  1989 
from  8:00  p.m.  to  5:00  p.m.  at  the 
Pentagon,  Washington.  DC. 

The  purposes  of  this  meeting  are  to 
review  the  projected  capabilities  of 
superconductor  and  advanced 
semiconductor  digital  electronics  and  to 
complete  the  panel's  final  report. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4811. 
Patsy  |.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
|FR  Doc.  89-11571  Filed  5-12-89:  8:45  am) 
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Corps  Of  Engineers,  Depa'imrnt  ct  tl-ie 
Army 

Intent  to  Prepare  a  Draft  Supplemental 
Environmental  Impact  St,-s*emen!; 
Yazoo  Headwater  Project 

1  o  prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  (DSEIS)  lo 
the  Final  Environmental  Impact  Statement  for 
the  Operation  and  Maintenance  of  Arkabutla 
Lake.  Enid  Lake.  Grenada  Lake,  and  Sardis 
Lake.  Mississippi. 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  SupplempntaJ  Environmental 
Impact  Statement  (DSESIS), 

SUMMARY:  The  Yazoo  Headwater 

Project  was  authorized  to  control 
flooding  on  the  four  primary  tributaries 
of  the  Yazoo  River.  As  a  part  of  the 
Project,  flood  control  impoundments 
were  constructed  on  the  Coldwater 
River  (Arkabutla  Lake),  the  Yocona 
River  (Enid  Lake),  the  Yalobusha  and 
Skuna  Rivers  (Grenada  Lake),  and  the 
Little  Tallahatchie  River  (Sardis  Lake). 
Construction  dates  for  the  lakes  were  as 
follows:  Sardis,  1937-1940;  Arkabutla, 
1940-1943:  Enid.  1947-1952;  and 
Grenada.  1947-1954. 

Since  channels  downstream  of  the 
dams  were  inadequate  to  handle  the 
design  discharges  from  the  lakes,  the 
streams  were  straightened,  sides  and 
bottoms  smoothed,  and  sediment- 


irappi::;^  sr.ags,  vegetation,  and  debris 
eliminated  to  increase  flow  carrying 
capacities  to  project  specifications.  This 
work  was  undertaken  as  an  integral  part 
of  the  Yazoo  Basin  flood  control  system 
during  the  1940'8  and  1950'8. 

The  impoundments  are  regulated  lo 
store  rainfall  runoff  during  the  normal 
rainy  winter  and  spring  months  and 
release  the  stored  water  at  controlled 
rates  during  the  normally  drier  summer 
and  fall  months.  Effective  flood  control 
regulation  of  the  lakes  require 
evacuation  of  the  stored  water  prior  to 
the  next  flood  season  at  rates  which  do 
not  damage  rural  residences  and  crops. 

Prior  to  1973,  a  prolonged  period  of 
relatively  normal  to  dry  rainfall 
conditions  permitted  effective  lake 
regulating  without  regard  lo 
downstream  channel  deterioration: 
therefore  channel  maintenance  on 
Yazoo  Basin  channels  was  restricted,  for 
the  most  part,  to  snagging  operations 
and  the  removal  of  unsound, 
overhanging  frees.  During  the  period 
from  1973  to  the  present,  several 
unusually  high-water  years  resulted  in 
sharply  increased  deposition  of 
sediment  in  the  channels  to  Ihe  point 
they  are  significantly  affecting  the 
capability  of  the  lake  to  provide 
effective  flood  control  throughout  the 
year.  To  continue  the  flood  protection 
functions  of  the  Yazoo  Headwater 
Project  as  designed  and  constructed,  it 
will  become  necessary  to  continue 
restoration  of  the  downstream  channels 
to  as-built  project  dimensions  or  identify 
other  operational  alternatives  consistent 
with  the  authorized  purpose  of  flood 
control. 

Notice  is  hereby  given  of  the  Corps  of 
Engineers,  Vicksburg  District,  decision 
to  prepare  a  Draft  Supplement  to  the 
Final  Environmental  Impact  Statement 
for  the  Operation  and  Maintenance  of 
Arkabutla  Lake,  Grenada  Lake,  Enid 
Lake,  and  Sardis  Lake  to  address 
impacts  of  the  restoration  and 
maintenance  of  the  channels  below  the 
dams  at  each  of  the  reservoirs. 

Alternatives  to  be  considered  are: 

a.  No  action — Maintenance  activities 
downstream  from  the  dams  at  each  of 
the  four  reservoirs  would  cease. 

b.  Structural — Use  of  mechanical 
equipment  to  restore  downstream 
channels  to  project  specifications. 

c.  Nonstructural — Activities  which 
would  preserve  the  project  flood 
functions  but  would  not  require 
structural  changes  to  the  downstream 
channels. 

d.  Structural/Nonstruclural — A 
combination  of  b.  and  c,  above  which 
would  preperve  the  project  flood  control 
functions. 
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Ln  addition  to  various  State  agencios. 
coordination  is  ongoiriR  with  U  S  Fish 
and  Wildlife  Service.  Environmental 
Protection  Ajjency.  and  the  USD  A  Soi; 
Conservation  Service.  Coordination 
required  by  other  laws  and  regulations 
will  also  be  conducted. 

A  scoping  meeting  to  involve  affected 
Federal,  State,  and  local  agencies,  and 
other  interested  persons  will  be  held  on 
25  May  1989  at  2  p.m.  at  the  University 
Inn.  2201  West  [ackson  Avenue,  Oxford. 
Mississippi.  To  insure  that  the  full  range 
of  issues  reldif-d  to  this  pr'jposed  action 
IS  addressed  and  all  appropriate  issues 
identified,  interested  persons  unable  to 
attend  the  scoping  meeting  should  send 
comments  and  questions  concerrang  this 
proposed  action  to  the  address  provided 
below. 

date:  The  estimated  release  date  of  the 
DSEIS  for  piitxic  review  is  30  September 
1989. 

AOOftESS:  If  additional  information  is 
needed,  plea.sp  con'act  Mr.  W.  Harold 
Lee.  Regulatorv  Branch  I'  S.  .^rmy 
Corps  of  EnKineers.  P  O,  Box  00, 
Vicksburg,  Mississippi  3Vnai-006fi. 
telephone  (6<n !  631-7104 

Da'cd:  May  *   l'W9. 
Francis  R.  Sludmore,  j 

C.  :onei.  Corpc  of  Envmeers.  District 
E^fi.neer. 
!KR  Doc.  89-ll,'irt8  Filed  5-12-89:  8;45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests  I 

agency:  Department  of  Education. 

acttom:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management. 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  |une  14, 
1989, 

ADDRESSES:  Wntten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
Attention:  fim  Houser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  [ackson 
Place.  NW.,  Room  3208.  New  Executive 
Office  Building  Washington.  DC  20503. 
Requests  for  copies  of  thf>  proposed 
infcrmation  collection  requests  should 
be  addressed  to  Margare*  B  Webster. 
Department  of  Education,  400  Maryland 
.Avenue  SW..  Room  5624,  Regional 


Office  BuildinR  3,  Washington.  DC 

20202 

FOR  FURTHER  INFORMATION  CONTACT: 

Mi'«aret  a  Webster,  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
i51'  of  the  Paperwork  Reduction  Act  of 
VM)  i44  U  S.C  ChapiirT  35)  requires  that 
the  Office  of  Managerricnt  and  Budget 
lOMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  OfTice  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract 
OMU  unites  puLilic  comment  at  the 
address  specified  above  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

DiitediMsy  9, 1SW9. 
Carios  U.  Kice, 

Director,  for  Office  of  Information  Resources 
Management. 

Office  of  Vocational  and  ,\dult 
Education 

Type  of  Review:  Extension. 

Title:  Performance  Report  for  State 

Administered  Vocational  Education. 
Frequency:  Annually. 
Affected  Public:  State  and  local 

governments. 
Reporting  Burden: 
Responses:  53. 
Burden  Hours:  2,544. 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 
Abstract  State  Boards  for  Vocational 
Education  must  submit  state  plans 
under  the  Carl  D.  Perkins 
Vocational  Education  .'\cl.  as 
amended.  The  Department  uses  the 
information  to  determine 
compliance  with  the  Act. 

|FR  Doc.  8&  n  >;7  Filed  5-12-89:  8:45  am| 
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DEPARTWENT  OF  ENERGY 

Intent  to  Award  Grant  to  1989 
International  Conference  on  Coal 
Science 

agency:  U.S.  Department  of  Energy 

action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600  7(b),  it  plans  a  noncompetitive 
award  under  Grant  number  DE-FGOl- 
89FE61773  to  the  1989  International 
Conference  on  Coal  Science. 

SCOPE:  This  grant  will  co-fund  the  5-day 
1989  International  Conference  on  Coal 
Science  (ICCS).  sponsored  by  the 
International  Energy  Agency's  (lEA) 
Coal  Research  Service,  which  will 
highlight  U.S.  and  international  research 
and  development  activities  in  coal 
science.  Particular  emphasis  will  be 
placed  on  the  fundamentals  of  coal 
research.  The  purpose  of  the  seminar  is 
to  promote  an  exchange  of  information 
and  ideas  between  the  world's  scientific 
communities  researching  coal  science. 

Eligibility  for  award  of  this  grant  shall 
be  limited  to  the  conference  organizer. 
the  1989  International  Conference  on 
Coal  Science.  ICCS  is  the  temporary 
foundation  created  for  the  purpose  of 
organizing  the  next  Coal  Science 
seminar.  This  foundation  is  based  in 
Tokyo,  japan,  which  the  Fossil  Fuel 
Working  Party  at  the  1987  conference  in 
Maastrict,  the  Netherlands,  designated 
as  the  next  conference  site. 

Although  there  have  been  a  large 
number  of  conferences  on  coal 
technology,  covering  liquefaction  and 
coal  utilization,  this  has  not  been  the 
case  for  coal  science.  Consequently,  the 
conferences  on  coal  science  research. 
the  need  for  which  lEA  recognizes  and 
supports,  have  filled  a  gap  and  provided 
a  catalyst  in  further  research  and 
development  in  the  field.  These 
conferences  have  become  particularly 
important  in  the  last  several  years  as  the 
result  of  renewed  interest  in  coal.  ICCS 
is  the  only  known  organization 
conducting  or  planning  to  conduct  such 
conferences  on  coal  science  in  the  near 
future. 

The  seminar  will  be  sponsored  by  lEA 
Coal  Research  Service  and  conducted 
by  the  1989  International  Conference  on 
Coal  Science.  Each  lEA  member  country 
is  contributing  to  the  conference.  DOE  is 
the  U.S.  representative  to  the  Coal 
Research  Service  and  it  will  provide  the 
U  S.  contribution.  DOE  support  of  the 
seminar  will  enhance  the  public  benefits 
by  increasing  the  cooperative 


information  exchange  among  the  coal 
science  research  communities. 

The  term  of  this  grant  shall  be  from 
approximately  July  1,  19fi9,  through 
November  27, 1989.  DOE's  contribution 
to  the  seminar's  cost  is  estimated  at 
$68,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Procuremtmt  Operations.  ATTN; 
Gretchen  Hukill.  MA^52.1. 1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  Telephone  No. 
(202)  586-6753. 

Jeffrey  Rubenstein, 

Director.  Contract  Operations  Division  "A", 

Office  of  Procurement  Operations. 

|FR  Doc.  89-11598  Filed  5-12-89;  8:45  am) 

BILUNG  CODE  &450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3570-4) 

Science  Advisory  Board; 
Environmental  Health  Committee, 
Drinking  Water  Subcommittee;  Open 
Meeting 

Under  Pub.  L.  92-163,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Drinking  Water  Subcommittee,  of  the 
Environmental  Health  Committee,  of  the 
Science  Advsory  Board  will  be  held  on 
June  8  &  9, 1989.  at  the  Holiday  Inn- 
Central,  1501  Rhode  Island  Avenue, 
NW.,  Washington,  DC.  The  meeting  will 
be  held  from  9:00  a.m.  to  5:00  p  m.  on 
June  8th  and  from  9:00  a.m.  to  12:00  p.m. 
on  June  9th. 

The  purpose  of  this  meeting  is  to 
complete  the  reports  on  disinfection  and 
disinfection  by-products  and  arsenic. 
Also,  to  brief  the  Subcommittee  on 
current  and  future  activities  of  the 
OfHce  of  Drinking  Water.  The  meeting 
will  be  open  to  the  public.  Any  member 
of  the  public  wishing  to  make  a 
presentation  at  the  meeting  should 
forward  a  written  statement  to  Dr.  C. 
Richard  Cothem,  Executive  Secretary, 
Science  Advisory  Board  (A-lOlF)),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC,  20460,  or  contact  him 
on  (202)  382-2552  by  March  24.  1989  The 
Science  Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  statements.  In 
general,  each  individual  or  group  making 


an  oral  presentation  will  be  limited  to  a 
total  time  of  ten  minutes. 
Donald  G.  Barnes, 
Direc'or.  Science  Advisory  Board. 
Dated:  May  8, 1989. 

(FR  Doc.  89-11587  Filed  5-12-89:  8:45  am) 

BILLING  CODE  6&60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Common  Carrier  Public  Mobile 
Services  Information;  Second  Public 
Notice  Regarding  Applications  for 
Nationwide  Paging  Frequency 

May  2, 1989. 

A  number  of  questions  have  been 
raised  regarding  network  organizer 
applications  for  the  remaining 
nationwide  paging  frequency  (931.8875 
MHz).  Further  information  regarding 
these  areas  follows.  The  first  public 
notice  addressing  these  application 
requiremenls  was  released  April  13, 
1989.  54  FR  15991  (April  20. 1989). 

Schedule  B  of  the  Form  401  is  not 
required  to  be  filed  with  the  network 
organizer  application.  The  engineering 
showing  required  to  be  filed  with  these 
applications  is  described  in  §  22.527  of 
the  Rules.  However,  the  cities  in  which 
the  applicant  intends  to  operate  must  be 
specified. 

It  is  not  necessary  to  file  the  model 
tariff  required  by  §  22.527(b)(6).  See 
Third  Report  and  Order,  97  F.C.C.2d  900 
(1984). 

The  license  grant  will  be  conditioned 
on  the  licensee  filing  a  minimum  of 
fifteen  network  operator  applications 
within  a  year,  and  on  filing  network 
operator  applications  for  a  fully 
nationwide  system  within  two  years 
from  the  date  of  grant.  The  grant  will  be 
further  conditioned  on  fulfilling  the 
construction  and  operation  requirements 
of  the  network  organizer  license. 
Network  operator  applications  must  be 
filed  on  a  Form  401 . 

The  filing  fee  for  a  network  organizer 
application  is  S200.00. 

Amendments  required  by  §  1.65  of  the 
Commission  s  Rules  should  be  filed  only 
by  the  tentative  selectee. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secri'tary. 

(FR  Doc.  89-11504  Filed  5-12-89;  8:45  am) 

BIUING  CODE  6717-01-M 


(DA  89-353' 


Average  Schedules  for  Compensation 
of  Use  of  Local  Exctiange  Carriers 

Networks  tor  l'Tters',3?p  Calls 

agency:  Federal  Communications 
Commission. 

action:  Final  settlement  schedule. 

summary:  The  Common  Carrier  Bureau 
of  the  Federal  Communications 
Commission  has  approved  revisions  to 
the  average  schedules  governing  the 
compensation  received  by  certain  local 
exchange  carriers  (LECs)  for  the  use  of 
their  networks  in  originating  and 
terminating  interstate  calls.  The  average 
schedule  revisions  were  proposed  by  the 
National  Exchange  Carrier  Association 
(NECA)  in  response  to  a  Bureau  order 
rejecting  an  earlier  set  of  proposals  and 
providing  guidance  for  new  revisions. 
The  schedules  were  revised  to  conform 
to  changes  in  Parts  32,  36,  and  69  of  the 
Commission's  rules,  revised  cost 
allocation  rules,  and  changes  in  the  Tax 
Reform  Act  of  1986.  In  addition,  the 
revised  schedules  contain  new  formulas 
for  reimbursement  of  Carrier  Access 
Billing  settlements  (CABS)  and 
Administrative  Expenses,  a  new 
distance-sensitive  line  haul  facility 
formula,  a  new  common  line  formula, 
and  a  new  transition  plan.  The  Bureau 
order  approves  all  aspects  of  the 
proposed  revisions,  except  that  it 
requires  NECA  to  modify  its  proposed 
transition  plan. 

EFFECTIVE  DATE:  April  1.  1989. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Gorosi..  i  -...^_,  ^..^  I*rogram 
Planning  Division.  Common  Carrier 
Bureau  (202)  632^*047 

SUPPLEMENTARY  INFORMATION   This  is  a 
summary  of  the  Commissions 
Memorandum  Opinion  and  Order  (DA 
89-353).  adopted  March  29. 1989.  and 
released  March  31. 1989.  The  full  text  of 
the  decision  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230).  1919  M  Street  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  On  October  3. 1988.  the  National 
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Exchange  Corner  Associdtion  (N'ECA) 
proposed  revisions  to  the  interstate 
average  schedules.  The  revisions  were 
filed  in  response  to  an  order  released 
December  21.  19«7  (the  1987  Order)  that 
declined  to  accept  proposed  revisions  to 
the  average  schedules  filed  by  NECA  on 
June  30, 1987.  The  1987  Order  directed 
NECA  to  file  amended  revisions  that 
brought  the  average  schedules  into 
conformance  with  changes  in  Par's  32. 
36.  and  69  of  the  Commission  s  rules, 
revised  cost  allocation  rules,  and 
changes  in  the  Tax  Reform  Act  of  1986 
2.  NECA  stated  that  its  October  1988 
proposal  was  based  on  a  newly 
completed  statistical  sample  of  cost  and 
average  schedule  companies  that 
reflected  updated  data  and  comphed 
with  the  Commission  naie  requiring  thd! 
the  average  schedules  simulate  the 
disbursements  received  by  comparablp 
cost  companies.  NECA  stated  that  it 
revised  the  average  schedules,  as  the 
Bureau  required  in  the  1987  Order,  to 
adiust  for  the  Tax  Reform  Act  of  1986. 
the  adoption  of  a  new  Part  32  L'n:form 
System  of  Accounts  (USOA),  new  part 
36  Separations  procedures.  L'SO.A 
conformance  changes,  new  rate  base 
rules,  and  the  joint  cost  rales.  NECA 
also  stated  that  it  adopted  a  new 
formula  structure  for  the  reimbursement 
of  CABS  and  access  administration 
costs  that  was  consistent  with  the  198:" 
order, 

3,  NECA  contended  that  smcf'  jane 
1986,  when  its  last  revisions  ht-fa-ne 
effective,  significant  industry  changes 
had  resulted  in  a  shift  in  cost  recovery 
awav  from  the  interstate  jurisdiction, 
and  the  revised  schedules  reflect  a  total 
annual  sfttlement  reduction  of  about  S49 
million,  or  an  overall  10.5%  reduction  in 
average  schedule  settlements.  NECA 
determined  that  this  reduction  m 
settlements  should  be  phased  in  over  a 
two-year  transition  period.  NECA  also 
proposed  a  n^w  distance-sensitive  line 
haul  facility  formula  based  on  new 
statistical  data. 

4  The  Bureau  approved  the  proposed 
schedule  revisions,  agreeing  with  the 
vast  majonty  of  commen'ers  that  the 
proposed  revisions  were  an 
improvement  over  the  existing 
schedules  The  Bureau  found  that  that 
proposed  revisions  complied  with  the 
Bureau's  directive  that  NECA  conform 
the  schedules  to  reflect  recent  regulatory 
changes,  and  rejected  challenges  to 
NECA  3  new  common  line  and  distance 
sensitive  line  haul  formulas.  The  Bureau 
also  found  that  a  two  year  transition 
plan  was  app'-opriate  to  allow 
com^panies  to  ad)ust  to  reductions  in 
settlements.  However,  the  Bureau 
directed  NEC.-\  to  modify  its  schedules 


so  that  no  company  experienced 
average  monthly  settlements  over  the 
fifteen  month  expected  life  of  the 
average  schedules  in  excess  of  10'^  over 
current  settlement  levels.  The  Bureau 
rejected  several  alternative  transition 
plans  as  unjustified  and  unduly 
expensive. 

5  The  final,  approved  settlement 
schedules  are  as  follows; 

(A)  Common  Line  Basic  Formula 

(1)  For  access  lines  per  exchange  less 
than  385.55.  the  settlement  per  access 
line  per  month  would  be.  S12.982078  - 
|$.015532  X  Access  Lines  Per  Exchange). 

(2)  For  access  lines  per  exchange 
greater  than  or  equal  to  385.55,  the 
settlement  per  access  line  per  month 
would  be  $6.993457, 

IBJ  Traffic  Sensitive  Central  Office 

The  settlement  per  minute  per  month 
would  be  $.030216  +  ($191.497493/ 
Nlinutes  Per  Exchange). 

(C)  Intertoll  Switching  (86) 

The  settlement  per  month  per  trimk 
would  be  $29.18. 

(D)  Line  Haul  Switched  Circuit 
Termination  (Non-Distance  Sensitive) 

The  settlement  per  month  would  be 
S34.03  per  termination. 

(E)  Line  Haul  Facility  (Distance 
Sensitive) 

The  settlement  per  month  would  be 
(S1.165293  X  Interstate  Circuit  Miles)  * 
($0.001554  X  TS  Minutes  per  month). 

(F)  Special  Access 

Settlement  =  .939959  X  Revenues. 

(G)  CABS  and  Administrative 

Settlement  =  $385.90  +  ($.000486  X 
TS  Minutes). 

Ordering  Clause 

6.  Accordingly  it  is  ordered,  pursuant 
to  the  authority  that  is  contained  in 
§§  0.91  and  69.606(a)  of  the 
Commission's  rules,  47  CFR  0.91  and 
69.606(a),  that  the  revisions  to  the 
average  schedules  that  have  been 
proposed  by  the  National  Exchange 
Carrier  Association  are  pro  Wc/ec/ subject 
to  the  conditions  described  herein. 

Federal  Communications  Commission. 

Gerald  Brock, 

Chief  Common  Carrier  Bureau. 

[FR  Doc.  89-11562  Filed  5-12-89;  8;45  am| 

BILUNO  CODE  WU-OI-M  ' 


{Report  No.  17791 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings 

May  5,  1969 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  NW., 
Washington.  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  May  31, 1989.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Parts  1,  21.  22, 
74,  and  94  of  the  Commission's  Rules  to 
Establish  Service  and  Technical  Rules 
for  Government  and  non-Government 
Fixed  Service  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz. 
(Gen.  Docket  No.  82-243) 
Number  of  petitions  received;  5. 
Subject:  Flexible  allocation  of 
frequencies  in  the  Domestic  Public  Land 
Mobile  Service  for  paging  and  other 
services.  (CC  Docket  No.  87-120) 
Number  of  petitions  received;  2. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Moscow,  Ohio; 
Pans,  'Wilmore,  Morehead,  Falmouth. 
Winchester,  Carrollton.  Elizabethtown, 
Dry  Ridge,  Somerset,  and  Williamstown, 
Kentucky)  (MM  Docket  No.  88-31,  RM's 
5682,  5848.  5979,  6166,  6384  &  6385) 
Number  of  petitions  received;  1. 
Fcdpral  Communications  Commission. 

Donna  R.  Searcy, 

Sccrflary. 

|FR  Doc  89-11505  Filed  5-12-89;  8:45  am) 

BILLING  CODE  671I-01-*! 

Travel  Reimbursement  Program, 
January  1, 1989-March  31, 1989; 
Summary  Report 

Totnl  Number  of  Sponsored  Events: 
16. 

Total  Number  of  Sponsoring 
Organisations:  19. 

Total  Number  of  Commissioners/ 
Employees  Attendmg:  37. 

Total  Amount  of  Reimbursement 
Expected: 

Transportation ™™...__~ $11.915.(J0 

Subsistence 9.793.21 

Other  expenses ~ 1,660.74 

Total 23.368.95 


Individual  Event  Reports  Attached. 
Amount  of  Reimbursement  Shown  May 
be  Estimated. 

Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  I.NTV 
Association  of  Independent  Television 
Stations.  Inc.,  1200  Eighteenth  St..  NW., 
Suite  502,  Washington,  DC  20036. 

Date  of  the  Event:  January  4.  1989. 

Description  of  the  Event:  To 
participate  in  INTV's  16th  .Annual 
National  Convention. 

Commissioners  Attending:  Dennis  R. 
Patrick,  Chairman.  James  H.  Queilo, 
Commissioner. 

Other  Employees  Attending:  Diane 
KiUory — General  Counsel;  johhn  F. 
Kam.p — Director.  Office  of  Public 
Affairs;  David  L.  Donovan — Legal 
Assistant  to  Commissioner  Queilo;  Noel 
C.  R.  Gunther— Legal  Assistant  to 
Commissioner  Dennis;  Lisa  A.  Hook — 
Legal  Assistant,  Office  of  the  Chairman: 
Renee  Licht — Attorney  Advisor.  Mass 
Media  Bureau;  John  Haring — Chief, 
Office  of  Plans  and  Policy:  Alex  D. 
Felker — Chief,  Mass  Media  Bureau: 
Bradley  P.  Holmes — Chief.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

Amount  of  Reimbursement: 


Transporlalion S4.181.63 

Subsistence ~ 4.614.75 

Other  expenses • 433.69 

Total $9,230.07 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  l,os  Angeles 
Copyright  Society,  c/o  National 
Broadcasting  Company.  3000  West 
Alameda  Avenue.  Burbank.  CA  91523. 

Date  of  the  Event:  January  4.  1989. 

Description  of  the  Event:  To  speak 
before  the  Los  Angeles  Copyright 
Society. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Diane 
Killory — General  Counsel. 

Amount  of  Reimbursement: 


Transportation ~ SIX) 

Subsistence — 77.28 

Olhei  expenses — -_ M 

Total „ 77.28 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Electronic 
Industries  Association.  2001  Eye  Street, 
NW.,  Washington,  DC  20006. 

Dote  of  the  Event:  January  8, 1989. 


Description  of  the  Event:  To 
participate  in  the  Electronic  Industries 
Association  Winter  Consumer  Show. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Alex  D. 
Felker — Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement: 


Transportalion  _.- 

Subsistence 

Other  expenses.... 


$151.37 

211.95 

40.80 


Total - 404.12 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  NYNEX 
Service  Company,  120  Bloomingdale 
Road,  White  Plains,  NY  10605. 

Date  of  the  Event:  January  16. 1989. 

Description  of  the  Event:  To  attend 
the  Information  Industry  Liaison 
Committee  (IILC)  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas 
J.  Sugrue — Chief,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau;  Raymond  L  Dujack — 
Electronics  Engineer,  Common  Carrier 
Bureau. 

Amount  of  Reimbursement: 


Transportation „ $61 8.00 

Subsistence 476.50 

Other  expenses 104.93 

Total 1.199.43 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Cellular 
Telecommunications  Industry 
Association,  1990  M  Street  NW.,  Suite 
610,  Washington,  DC  20036. 

Dote  of  the  Event:  January  23, 1989. 

Description  of  the  Event:  To  attend 
winter  meeting  of  The  Cellular 
Telecommunications  Industry 
Association. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Kevin  J. 
Kelly — Chief.  Mobile  Services  Division: 
Stephen  L.  Markendorff — Chief,  Cellular 
Radio  Branch:  Andrew  L.  Nachby — 
Program  Analyst;  Kent  Y.  Nakamura — 
Attorney  Advisor,  Common  Carrier 
Bureau. 

Amount  of  Reimbursement: 


Transportation $1,124.00 

Subsistence 863.00 

Other  expenses 301.51 

Total... 2.288.51 


Travel  Reimbursement  Program 

Indn  idu.il  Ln-nt  K(>piirt 

Sponsoring  Organization:  NATPE 
International.  10100  Santa  Monica  Blvd.. 
Suite  300.  Los  Angeles,  CA  90067. 

Date  of  the  Event:  January  24, 1989. 

Description  of  the  Event:  To 
participate  in  the  26th  Annual  NATPE 
International  Program  Conference. 

Commissioners  Attending:  James  H. 
Queilo,  Commissioner  Patricia  D. 
Dennis,  Commissioner. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement: 


Transportation $780.00 

Subsistence 667  A) 

Other  expenses „ 136J3 

Total 1 .583.83 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  American 
Bar  Association.  Forum  Committee  on 
Communications  Law.  750  North  Lake 
Shore  Drive,  Chicago,  Illinois  60611. 

Date  of  the  Event:  February  4, 1989. 

Description  of  the  Event:  To 
participate  in  the  ABA's  Forum  on 
Communications  Law  Cable  Seminar. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Richard 
J.  Bozzelli — Special  Assistant,  Office  of 
General  Counsel 

Amount  of  Reimbursement: 


Transportation... 

Subsistence. „.. 

Other  expenses.. 

Total 


snaoo 

11599 
JSSO 


473..'» 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Travel 
Related  Services  Company,  Inc.,  TRS 
Telecommunications  Services,  P.O.  Box 
53831.  Phoenix.  AZ  85072-3831. 

Date  of  the  Event:  February  23, 1989. 

Description  of  the  Event:  To 
participate  in  The  IILC  Technical 
Working  Committee  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Raymond 
L  Dujack — Electronics  Engineer. 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Tran.sporlation S400(iO 

Subsistence _ Itifl.OO 

Other  Expenses ™ - 77.24 

Tnldl 9r>in.Z4 


BEST  COPY  AVAILABLF 
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T  jvel  Reimbursement  Program 
!:)li\,idual  Event  Report 

Sponsoring  Organization:  Institute  of 
h:ectricrtl  and  Electronics  Engineers, 
Inc.,  115  Starr  Avenue  Newington,  CT 
Ctilll. 

Date  of  the  Event:  February  25.  1989. 

Description  of  the  Event:  To 
participate  at  the  IEEE  Conference. 

Commissioners  Attending:  None. 

O'.rer  Employees  Attending:  Alex  D. 
FVlKer— Chief,  Mdss  Media  Bureau. 

Amount  of  Reimbursement: 


Transportation - $172.00 

Subsistence ™...™.............™..~.,..  58.74 

Other  Expenses ~ ™~..~ 18.47 

Total $2«  21 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsorin\i  O'gamzatiur.   West 
Virgniia  Broddcasters  Association,  2120 
VVeberwood  Drive,  South  Ch,ir!eston, 
VVV  25303 

Date  o^'tbe  Ever,t:  March  12,  1969. 

Description  jf  the  Event:  To 
participate  as  panel  speaker  at  the  West 
V.rginia  Broadcaster's  Association 
spring  meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Jim 
Mc.Nally— Chief.  Engineering,  Policy 
Branch.  .Mass  .Media  Bureau. 

Amount  o^ Reimbursement: 


T-anaporlalion ~. - —  $-00 

Subsistence .•         13200 

Other  Expenses - ;00 

Tolal $132.00 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsonnj:  Organization: 
International  Business  Machines 
Corporation.  P  O  Box  12195  Research 
Triangle  Park.  NC  277M 

Date  of  the  Event:  .March  16. 1989. 

Description  of  the  Event:  To  attend 
the  Information  Industry  Liaison 
Committee  (IILC)  .Vieeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  William 
Maher — Special  Counsel  for 
Competitive  Issues,  Common  Carrier 
Bureau. 

Amount  of  Reimbursement: 


Transportation ™..„.-..        $162.00 

Subsistence — ~— •  26.00 

Other  Expenses ■ 30.^5 

Total $218.15 


Travel  Reimbursement  Program 
Indi'vKiujl  Event  Report 

Sponsoring  Organization:  Hollywood 
Radio  and  Television  Society,  5315 
Laurel  Canyon  Blvd.,  North  Hollywood, 
CA  91607-2772. 

Date  of  the  Event:  January  17, 1989. 

Description  of  the  Event:  To 
participate  in  the  Hollywood  Radio  and 
Television  Society  Newsmaker 
Luncheon, 

Commissioners  Attending:  Dennis  R. 
Patrick.  Chairman. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement: 


Transportation... 

Subsistence 

Other  Expenses.. 


$374.00 

136.50 

9B.87 


Total $629.37 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Group  M 
Communications,  Inc.,  Box  40,  Newton. 
NY  07860. 

Date  of  the  Event:  March  19, 1989. 

Description  of  the  Event:  To 
participate  as  speaker  at  the  New  Jersey 
Broadcasters  Manager's  Meeting 

Commissioners  Attending:  .None, 

Other  Employees  Attending:  Bradley 
P.  Holmes— Chief.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

Amount  of  Reimbursement: 

Transportation -.. 569,00 

Subsistence -  75.00 

Other  Expenses 2O0O 

Total 5Ti-*  M 


Trav  el  Reimbursement  Program 
l^dl^  idudi  Event  Report 

Sponsoring  Organization:  Texas 
Cable  TV  Association,  P.O.  Box  13518, 
Austin,  TX  78711. 

Date  of  the  Event:  February  22, 1989. 

Description  of  the  Event:  To 
participate  as  a  panel  member  at  the 
Texas  Cable  Show. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  John  P. 
Wong — Electronics  Engineer.  Mass 
Media  Bureau. 

Amount  of  Reimbursement: 

Transportalion ~~ S298  00 

Subsistence 241  (X) 

Other  Expenses 52,92 

Tolal - $591 .92 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Cardiff 
Publishing  Company.  Inc..  1900  M.  St.. 
NW.,  Suite  500,  Washin>jion,  DC  200:^6, 

Date  of  the  Event:  March  29, 1989. 

Description  of  the  Event:  To 
participate  on  a  panel  at  the 
international  Mobile  Communications 
Exposition. 

Commissioners  Attending:  None. 

Ot.'er  Employees  Attending:  Ralph  .\. 
Ha'ler — Chief,  Private  Radio  Bureau; 
Edward  Jacobs — Engineering  Assistant 
to  the  Bureau  Chief;  Terry  Fishel — Chief. 
Land  Mobile  Branch,  Private  Radio 
Bureau;  Gerald  P.  Vaughan — Deputy 
Bureau  Chief-Operations.  Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 


Transportation ...... 

Subsistence » 

Other  Expenses 


»1.402Xn 
1.141.00 

106,40 


Tolal Si;  iw'i  40 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization: 
International  Telecharge,  Inc.  108  South 
Akard,  Dallas,  TX  75202. 

Date  of  the  Event:  March  28.  1989, 

Description  of  the  Event:  To  speak  at 
an  International  Telecharge,  Inc.  Round 
Table  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Howard 
M.  Wilchins — Acting  Chief,  Enforcement 
Division.  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

T  r  a  n  s  po  n  a ;  i  on S318.00 

Subsistence „ 133.30 

OttitT  expenses.....-...™.™..™...™..™™.™ 18.37 

Total 409.87 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Seminars  in 
Regulatory  Economics,  2266  West  View 
Drive,  P.O.  Box  8608.  Moscow.  Idaho 
83843. 

Date  of  the  Event:  March  16.  1989 

Description  of  the  Event:  To  speak  at 
the  Telecommunications  Seminar  in 
Regulatory  Economics. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Colleen 
Boothby — Special  Assistant  to  the 
Deputy  Bureau  Chief  (Policy) — Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 


Oilier  expenses 

Total 


63  «) 


n4.80 


Travel  Reimbursemflnt  Program 
Individual  Event  Report 

Sponsoring  Orf':~,zation: 
Southwestern  Bell  Felephone  Co.,  1010 
Pine  St.,  St,  Louis,  Missouri  63101, 

Date  of  the  Event:  .March  21.  1989. 

Description  of  the  Event:  To  attend 
the  Information  Indu.stry  Liaison 
Committee  (IILC)  Working  Meeting. 

Commissioners  Attending:  None. 

Other  Employers  Attending:  Raymond 
L.  Dujack— Electronics  Engineer, 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 


Transportation ™- 

Subsistence ~™.. 

Other  expenses 


S338.00 
268,00 

66.90 


Total . 


67250 


Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  Norihern 
Telcora,  c/o  Diane  Randolph.  Dept.  4240. 
P.O.  Box  13010,  Research  Triangle  Park. 
NC  27709. 

Date  of  the  Event:  March  19, 1989, 

Description  of  the  Event:  To 
participate  in  Northern  Telecom's 
Longboat  Key  Symposium. 

Comm.issijners  Attending:  None. 

Other  Employees  Attending:  Karl  W. 
Brim.mer — Chief,  Management  Planning 
and  Program  Evaluation  Office,  Office  of 
the  Managing  Director. 

Amount  of  Rrimhursement: 


Transporldlion 

Subsistence — ..~ 

Olher  expenses 

Total.™ 


$658.00 

266.00 

50.26 


974.26 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

St^cretary. 

[FR  Doc  88-11506  Filed  5-12-89;  8:45  am) 
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Transportation. 
Subsistence 


Sj,")1.00 
100.00 


(MM  Docket  No.  89-3;  File  Nos.  BR- 
83040 1ZE  and  BRH-S30331ZZ! 

Pyle  Communications  of  Beaumont 
Inc.;  Applications  for  Renewal  of 
License  of  Stations  KWIC  and  KWIC- 
FM,  Beaumont,  TX 

Memorandum  Opinion  and  Order 

Adopted:  January  12.  1989, 

Released;  February  1.  1989, 
By  the  Commission: 

1.  By  Memorandum  Opinion  and 
Order  [Order],  released  March  26, 1987, 


2  FCC  Red  1793  (1987).  the  Commission 
granted  »he  1983  renewal  application  of 
Pyle  Communications  of  Beaumont.  Inc. 
CPyle")  for  Stations  KWIC  and  KWIC- 
FM,  Beaumont.  Texas,  for  a  short-term, 
subject  to  two  particularized  equal 
employment  opportunity  (EEO)  progress 
reports.  By  the  same  order,  the 
Commission  denied  the  petition  to  deny 
those  applications  filed  by  the  National 
Black  Media  Coalition  and  the 
Be  lumont  N.AACP  (coUertively 
NBMC    or  'petitioners").  NBMC 
appealed  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  On 
August  19, 19.SH.  the  court  ordered  the 
Commission  to  hold  a  hearing  to  resolve 
the  questions  about  actual 
discrimination  and  about  the  licensee's 
failure  to  meet  its  affirmative  action 
obligations.  Beaumont  Branch  of  the 
NAACP  and  the  National  Black  Media 
Coalition  v.  FCC.  854  F.2d  501  (D.C.  Cir. 
1988).  Accordingly,  this  Order 
designates  for  hearing  certain  issues 
pursuant  to  the  Court's  mandate.* 

2.  Accordingly,  it  is  ordered,  That  the 
Commission's  Memorandum  Opinion 
and  Order,  released  March  26. 1987,  2 
FCC  Red  1793  (1987),  hereby  IS 
WITHDRAWN  and  the  orders  of  that 
dale  hereby  ARE  VACATED, 

3.  //  is  further  ordered.  That,  pursuant 
to  Section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  47  U,S.C. 
309{e1.  the  above-captioned  applications 
are  designated  for  hearing  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

(1)  To  determine  whether  the  licensee 
of  Stations  KWIC  and  KWIC-FM 
discriminated  in  its  employment 
practices  against  blacks  in  violation  of 
§  73.2080(a)  of  the  Commission's  Rules; 

(2)  To  determine  the  extent  to  which 
the  licensee  of  Stations  KWIC  and 
KWIC-FM  complied  with  the  affirmative 
action  provisions  specified  in 

§  73.2080(b)  of  the  Commission's  Rules; 

(3)  To  determine  whether,  in  light  of 
the  evidence  adduced  pursuant  to  the 
foregoing  issues,  a  grant  of  the  subject 
license  renewal  applications  would 
serve  the  public  interest,  convenience 
and  necessity. 

4.  //  IS  further  ordered.  That  the 
National  Black  Media  Coalition  and  the 


■  Prior  to  May  16, 1986.  the  AM  station's  call  sign 
was  KIEZ. 

'  On  February  8. 1988.  Pyle  Communications  of 
Beaumont  Inc.  filed  applications  for  renewal  ol 
license  for  Stations  KWIC  and  KWIC-FM  (file  nos. 
BR-«80208Ua  and  BRH-880208Y|),  These 
applications  were  placed  on  deferred  status  prndins 
the  Court's  ruling  on  this  matter  Because  the 
Court's  action  calls  into  question  Pyle's 
qualifications  to  remain  a  licensee,  the  1988  license 
renewal  applications  for  Stations  KWIC  and  KWIC- 
FM  will  remain  in  deferred  status  pendinji  the 
outnme  of  the  Commission's  heanng  on  the  staiinns 
1983  renewal  applications. 


Beaumont  Branch  of  the  N.\ACP  are 
made  oarties  to  the  hearing  ordered 
herein. 

5.  It  is  further  ordered,  that,  in 
accordance  with  Section  30&(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  burden  of  proceeding  wilh 
the  introduction  of  evidence  upon  issues 
(1)  and  (2)  and  die  burden  of  proof  with 
respect  to  all  issues  shall  be  upon  the 
licensee.  Pyle  Communications,  Inc, 

6.  //  is  further  ordered,  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  parties  respondent  herein, 
pursuant  to  %  \.22\  of  the  Commission's 
Rules,  in  person  or  by  allomey,  shall  file 
with  the  Commission,  within  twenty  (20) 
days  of  the  mailing  of  this  Order,  a 
written  appearance  in  triplicate,  stating 
an  intention  to  appear  on  the  date  filed 
for  the  hearing  and  present  evidence  on 
the  issues  specified  in  this  Order. 

7.  //  is  further  ordered.  Thai  Pyle 
Communications,  Inc.  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  S  73.3594 
of  the  Cominis.siuns  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  that  rule,  and  shall 
advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

8.//  is  further  ordered.  Thai  the 
Secretary  send  by  Certified  Mdil-Relurn 
Receipt  Requested,  one  copy  of  this 
Order  to  each  of  the  parties  to  this 
processing. 

Federal  Communiciitions  Commiftsiun. 

Donna  R.  Searcy, 

Secretary. 

jFR  Doc.  89-11524  Filed  5-12-B9:  845  am| 
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Mutual  to  Stock  Conversion 
Application  Forms 

Ddte:  May  4. 1989. 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  request  for 
extension,  without  revision,  an 
information  collection  request  "Mutual 
to  Stock  Conversion  Application 
Forms,"  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

This  information  collection  will 
provide  the  Bank  Board  the  necessary 


.  t 


.u92U 
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u.formatiu.n  to  dcterrnine  whether  a 

mutual  to  stock  conversion  will  be  fair 

end  equitable  to  the  mutual  members. 

\Vc  estimate  it  will  take  approximately 

500  hours  per  respondent  to  complete 

\hn  informa"on  collection. 

DATES:  Comments  on  the  information 

collection  request  are  welcome  and 

should  be  received  on  or  before  May  30. 

r<89. 

ADDRESS:  Comments  regarding  the 

y  iperw  Kk-burden  aspects  of  the 

rt  quest  should  be  directed  to;  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

Washington.  DC  20503.  Attention:  Desk 

()f.'';cer  for  the  Federal  Home  Loan  Bank 

C'jard, 

The  Board  wou[d  .i;  prec,  late 
commenters  send  na  i.opt-s  of  their 
comments  to  the  Bo.trd. 

Request  for  copii's  of  the  proposed 
information  collecton  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below;  Director,  Information  Services 
1). vision.  Off'ce  of  Secretariat,  Federal 
f'.'ii'.e  Loan  Bank  Board.  1700  G  Street. 
\W    Washington  DC  20552.  Phone: 
202-416-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
I   Larr>  Fif-i.k,  Ortr:*;  ;jf  t.ne  General 
C-juPsel,  {102i  9(>v-6413.  Federal  Home 
I.  )an  Bank  Board  1700  G  Street.  NW., 
Washington.  DC  20552. 

;,'\  'hf  Feticral  Home  Loan  Bank  Board. 
John  f .  Ghizzoni, 
A  ^sistanl  Secretary. 

IFRDoc  89-lua,3  Fled  5-12-69;  8:45  am) 
Billing  C00£  67?O-0i-M 


FEDERAL  MARITIME  COMMISSION 
I  Petition  No.  P1-891 

independent  Caribbean  Line  Ltd.; 
Application  for  Section  35  Exemption; 
Filing 

Notice  is  given  that  Independent 
Caribbean  Line,  Ltd    (  "ICL")  has 
applied  for  an  exemption  pursuant  to 
section  35  of  the  Shipping  Acl  1916.  46 
use.  app.  833a.  Specii'ically,  ICL  seeks 
an  order  from  the  Federal  Maritime 
Commission  exempting  ICL  from 
compliance  with  the  provisions  of 
section  2.  Intercoastal  Shipping  Act, 
1933,  46  U.SC.  app  844  and  the 
Commission's  concordant  regulations, 
so  that  ICL  may  publish  new  or  reduced 
individual  commodity  rates  on  not  less 
than  one  day's  notice,  for  rate  items 
listed  in  ICL's  tariffs  in  the  trade 
between  ports  in  Puerto  Rico  and  ports 
on  the  United  States  .•\tlantic  and  Gulf 
coastF 


In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  application 
for  exemption,  interested  persons  are 
requested  to  submit  views  or  arguments 
on  the  application  no  later  than  June  15. 
1989.  Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20,573- 
0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on 
George  A.  Quadrino,  Esq.,  Warren  & 
Associates,  P.C,  1100  Connecticut 
Avenue,  NW.,  Washington,  DC  20036. 

Copies  of  the  application  are 
available  for  examination  at  the 
Washington,  DC  office  of  the 
Commission,  1100  L  Street,  NW.,  Room 
11101. 

Joseph  C.  Polking. 
Secretary. 
|FR  Doc  89-11542  Filed  5-12-89;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Notices, 
Campbell,  R.B.  et  al.;  Acquisitions  of 
Shiare  of  Banks  or  Bank  Holding 
Companies 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  [12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  30.  1989 

A.  Federal  Reserve  Bank  of  Cleveland 
{John  J.  V\  ixted,  jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  R.B.  Campbell,  Hayden,  Kentucky; 
to  acquire  an  additional  6.3  percent  of 
the  voting  shares  of  Myden  Citizens 
Bancorp,  Inc.,  Hayden,  Kentucky,  for  a 
total  of  23.4  percent,  and  thereby 
indirectly  acquire  Hyden  Citizens  Bank. 
Inc.,  Hyden.  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  H.  Dale  Martin,  Omaha,  .Nebraska: 
to  acquire  an  additional  6.37  percent  of 
the  voting  shares  of  Nebraska  .National 


Co'pcrdtion,  Omaha,  N'ebrabka,  for  a 
to!:sl  of  16.0  percent,  and  thereby 
indirectly  acquire  Nebraska  National 
Bank.  Omaha,  Nebraska, 

2.  Edwin  F.  Wambsganss.  Longmont, 
Colorado:  to  acquire  an  additional  2.12 
percent  of  the  voting  shares  of  Green 
Mountain  Bancorporation,  Inc.. 
Lakewood,  Colorado,  for  a  total  of  23. 97 
percent,  and  thereby  indirectly  acquire 
Green  Mountain  Bank,  Lakewood, 
Colorado. 

Bodrd  nf  Governors  of  the  Federal  Reserve 

Sys;r.m,  M,iv  9. 1939. 

William  VV  Wiles, 

Secretary  of  the  Board. 

[FR  Dun  89-115,13  Filed  5-12-89;  8.45  a.m.) 
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The  Commercial  Bank  of  Kuwait  Sak, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nonbaking 
Activities 

The  companies  listed  in  this  notice 
have  f.ied  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(al(i))  for  the  Board's 
approv  al  under  section  4fc)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8|)  and  §  225.21(3)  of  Regulation 

Y  (12  CFR  225.21(al)  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary  in  a  nonbanking 
activity  that  is  listed  in  §  225. .iS  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stales. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  othewise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  30. 1989 

A.  Federal  Reserve  Bank  of  New  York 
('v\Mliarn  L.  Rutledge,  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045;' 

1.  The  Commercial  Bank  of  Kuwait 
Sak.  Safat.  Kuwait:  to  engage  de  rcvn 
through  its  subsidiary-,  CBK  America 
Finance.  Inc.,  Dover,  Delaware,  in 
making,  acquiring,  arranging,  and 
servicing  commercial  and  rommcrcial 
real  estate  or  other  extensions  of  credit 
pursuant  to  §  225.25(b)(1);  making. 
acquiring,  arranging,  and  servicing 
leases  on  personal  or  real  property 
pursuant  to  §  225,25(b)(ri):  factoring 
pursuant  to  §  225.25(b)(1);  and  buying, 
selling,  or  dealing  in  notes,  open 
accounts  and  other  similar  evidence  of 
debt  pursuant  to  §  225.25(bl[l)  of  the 
Board's  Regulation  Y.  These  actitivities 
will  be  conducted  in  the  United  States 
and  United  Kingdom. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1,  Summit  Bank  Corporal  ion,  Atlanta. 
Georgia:  to  engage  de  novo  through  its 
subsidiary.  Summit  Merchant  Banking 
Corporation,  Atlanta,  Georgi;i,  in  acting 
as  investment  or  financial  advisor  to 
clients  of  Company  pursuant  to 
§  225,25(b)(4);  and'acling  as 
intermediary  for  the  financing  of 
commercial  or  industrial  income- 
producing  real  estate  by  arranging  for 
the  transfer  of  the  title,  control  and  risk 
of  such  a  real  estate  project  to  one  or 
more  investors  pursuant  to 
§  225.25(b)(14)  of  the  Board's 
Regulation  Y. 

Board  of  CovurndPs  of  the  Federal  Reserve 
System.  May  9.  1989. 
Wiiliam  W.  Wiles, 
Spcn'tary  of  the  Board. 
[FH  Doc.  89-11554  Filed  .V12-89.  8:45  am) 
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United  Counties  Bancorporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boaid  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US  C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  tc  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  2, 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  United  Counties  Bancorporation. 
Cranford,  New  Jersey:  to  acquire  15.0 
percent  of  the  voting  shares  of  Central 
Jersey  Bancorp,  Freehold,  New  Jersey, 
and  thereby  indirectly  acquire  Central 
Jersey  Bank  &  Trust  Company. 
Manalapan,  New  Jersey. 

R  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  bth  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  Fulton  Bancshares  Corporation, 
McConnellsburg,  Pennsylvania:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Fulton  County  National 
Bank  and  Trust  Company, 
McConnellsburg.  Pennsylvania. 

C.  Federal  Reserv  e  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Boulevard  Bancorp,  Inc.,  Chicago. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Northwest  Financial 
Corp.,  Chicago,  Illinois,  and  thereby 
indirectly  acquire  The  National  Security 
Bank  of  Chicago,  Chicago.  Illinois. 

2.  Miami  Corporation,  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Northwest  Financial 
Corp.,  Chicago,  Illinois,  and  thereby 
indirectly  acquire  The  National  Security 
Bank  of  Chicago,  Chicago,  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
I.ocust  Street,  St.  Louis,  Missouri  631G6: 

1.  Campbell  Hill  Bancshares,  Inc., 
Campbell  Hill,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Campbell  Hill,  Campbell 


Hill,  Illinois.  The  target  bank  only 
engages  in  the  sale,  as  agent,  of  credit 
related  insurance  sold  in  connection 
with  extensions  of  credit  made  by  the 
target  bank.  It  engages  in  no 
underwriting  activities. 

2.  F &  P Bancshares.  Inc..  Lexington. 
Kentucky:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Bancorp  of 
Springfield,  Inc..  Springfield.  Kentucky, 
and  thereby  indirectly  acquire  First  & 
Peoples  Bank,  Springfield.  Kentucky. 
The  target  bank  only  engages  in  Ih,  sale, 
as  agent,  of  credit  related  insuraiNiesold 
in  connection  with  extensions  of  crPdit 
made  by  the  target  bank.  It  engages  in 
no  underwriting  activities. 

3.  Peoples  First  Corporation.  Paducah. 
Kentucky,  and  its  wholly-owned 
subsidiary,  PFC  Acquisition.  Inc.. 
Paducah,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Salem 
Bank,  Inc..  Salem.  Kentucky.  The  target 
bank  only  engages  in  the  sale,  as  agent, 
of  credit  related  insurance  sold  in 
connection  w  ith  extensions  of  credit 
made  by  the  target  bank.  It  engages  in 
no  underwriting  activities. 

E.  Federal  Kesene  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  SPC/CBSI  Acquisiton  Inc..  Los 
Angeles,  California,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Southwest  Bank,  Vista,  California. 

2.  Security  PaciHc  Corporation.  Los 
Angeles,  California;  to  acquire  100 
percent  of  the  voting  shares  of 
Southwest  Bancorp.  Vista.  Califumia. 
and  thereby  indirectly  acquire 
Southvvesl  Bank,  Vista.  California. 

Board  of  Governors  of  ihc  Federal  Rcscrti- 
System.  May  9.  1989. 
WilUam  W.  Wiles. 

Secretary  of  the  fttiani. 

\VR  Doc.  89-11.'.S5  Filed  5-iJ-«9,  H;45  am) 
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DEPARTMENT  t'f   h{ 
HUMAN  SERVICES 


AND 


Alcotiol,  Drug  Abuse,  and  Mental 
Health  Administration 

Meetings  in  June 

Summary:  This  notice  sets  forth  the 
schedule  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees  and  national 
advisory  councils  in  the  month  of  June 
1989.  These  committees  will  be 
performing  review  of  applications  for 
Federal  assistance.  Therefore,  portions 
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of  the  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADA.MHA,  m 
accordance  with  5  US.C.  552(b)f6)  and  5 
US.C.  app.  2  10(d).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advi?o"r>-  Commiltee  Act,  Pub,  L  OZ-tfi.) 

Commitlpi^  Snmr-  Epidemiology  and 
Prevention  S'lhcommittee  of  the  Alcohol 
Ps\  chosoriiil  Research  Review 
Com,m:**e«  '':i.-\.-\.A 

Date  and  Time:  May  31-lune  2:  9:00 
6  m. 

P/oce.' The  Georgetown  Dutch  Inn, 
1075  Thomas  [efferson  Street,  NW.. 
Washington,  DC  20007-3861 

Status  of  Meeting:  Open— May  31: 
'.  'XV-10:00  a.m.  Closed — Otherwise 

Contact:  Ler.ore  Sawyer  Radloff, 
Room  16C-26,  Parklawn  Building.  5600 
Fshers  Lane,  Rockville,  MD  20857.  (301) 
4 ;3-6106 

Purpose:  The  committee  is  charged 
v.ith  the  initial  review  of  applications 
f  jr  assistance  from  the  National 
1  istitule  on  .Mcohol  Abuse  and 
Aiccholism  for  support  of  research  and 
r  'search  training  activities  and  makes 
r  .commenddtions  to  the  National 
t.A\  iscry  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Aging 

5  abcom.mittee  of  the  Life  Course  and 
Prevention  Research  Review  Committee, 
r.IMH 

Date  and  Ti::ie:  June  1-2:  9.00  a.m. 

Place:  Orr.ni  Shoreham  Hotel.  2.300 
Calvert  Street.  NW  .  Washington,  DC 
ZKXIS 

5-'  -.^'j  LjfMeetini^:  Open— |ane  1:  9:00- 

6  .iO  a.m.  CI  jsod — Otherwise 
C(.^".'.7c\'.-  Naomi  Lichtenberg.  Room 

9C-18.  Pari^lawr.  Building.  5600  Fishers 
Lane,  Ro^kuilf.  Maryland  2G857,  (301) 
44J-38."7 

Pu;-:)u.ie  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
mental  health,  in  the  fields  of  child, 
family  and  aging,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biological  and 
Neurosciences  Subcommittee  of  the 
Mental  Health  Small  Grant  review 
Committee,  NIMH 

Date  and  Time:  (une  1-2:  9:00  am. 

Place.  The  Omni  Shoreham  Hotel. 
2500  Calvert  Street.  .NW.,  Washington. 
DC  20008 


Status  of  Meeting:  Open — June  1 :  9:00- 
10:00  a.m.  Closed — Otherwise 

Contact:  Monica  Woodfork,  Room  9C- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4843 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biolocical  sciences. 

Committee  Name:  Clinical  and 
Behavioral  Sciences  Subcommittee  of 
the  Mental  Health  Small  Grant  review 
Committee.  NIMH 

Dale  and  Time:  June  1-2:  9:00  a.m. 

Place:  The  Omni  Shoreham  Hotel, 
2500  Calvert  Street.  NW.,  Washington. 
DC  20008 

Status  of  Meeting:  Open — June  1:  9:00- 
10:00  am.  Closed — Otherwise 

Contact:  Kimberly  Crown,  Room  9C- 
05,  Parklawn  Buildeing,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
4843 

Puijjose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Committee  Name:  Psychobiology  and 
Behavior  Research  Review  Committee, 
NIMH 

Date  and  Time:  June  1-2:  9:00  a.m. 

Place:  The  Days  Inn — Congressional 
Park  1775  Rockville  Pike.  Rockville.  MD 
20852 

Status  of  Meeting:  Open — June  1:  9:00- 
10:00  a.m.  Closed — Otherwise 

Contact:  Doris  East.  Room  9C-26. 
Parklawn  Building  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-3936 

Purpose:T\\e  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  experimental  and 
physiological  psychology  and 
comparative  behavior,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cognition.  Emotion, 
and  Personality  Research  Review 
Committee.  NIMH 

Date  and  Time:  June  1-3:  9:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815 

Status  of  Meeting:  Open — June  1:  9:00- 
10.00  a.m.  Closed — Otherwise 

Contact  Shirley  Maltz,  Room  9C-26, 
Parklawn  Building,  5600  Fishers  Lane, 


Rockville,  Maryland  20857,  (301)  443- 
3944 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  the  fields  of  personality, 
cognition,  emotion,  and  higher  mental 
processes,  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Biochemistry, 
Physiology,  and  Medicine  Subcommittee 
of  the  Alcohol  Biomedical  Research 
Review  Committee,  NIAAA 

Date  and  Time:  June  5-7:  9:00  a.m. 

P/ace:  Old  Town  Holiday  Inn,  480 
King  Street,  Alexandria,  VA  22314 

Status  of  Meeting:  Open — June  5:  9:00- 
9:30  a.m.  Closed — Otherwise 

Contact:  Ronald  Suddendorf,  Room 
18C-26,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6106 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
trsining  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Clinical  Biology 

Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Committee,  NIMH 

Date  and  Time:  June  5-7;  9:00  a.m. 

P/occ- The  Hamp.shire  Hotel.  1310 
New  Hampshire  Avenue.  N,W., 
Washington,  DC  20036 

Status  of  Meeting:  Open — June  5:  9:00- 
10:00  a,m.  Closed — Otherwise 

Contact:  Maureen  Eister,  Room  9C-08, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857,  (:301)  44.3-1340 

Purpose:  The.  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Menatal  Health  for  support 
of  activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  clinical  psychopathology  and  clinical 
biology  as  they  relate  to  mental  health, 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Research  Scientist 
Development  Review  Committee.  NIMH 

Date  and  Time:  June  5-7:  9:00  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  MD  20852 

Status  of  Meeting:  Open — June  5:  9:00- 
10:00  am.  Closed— Otherwise 


Contact:  Pamela  Roddy,  Room  9C-15. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-6470 

Purpose:  The  Committee  is  charged 
v.ith  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  to  develop  and  execute  a 
program  of  Research  Scientist  and 
Research  Scientist  development  Awards 
to  appropriate  institutions  for  the 
support  of  individuals  who  are  engaged 
full  time  in  research  and  related 
activities  relevant  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Criminal  and 
Violent  Behavior  Research  Review 
Committee.  NIMH 

Date  and  Time:  June  7-9:  9:15  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814 

Status  of  Meeting:  Open — June  7:  9:15- 
10:00  a.m.  Closed— Otherwise 

Contact:  Peg  Lyons.  Room  9C-18, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-3857 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  apphcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
the  mental  health  aspects  of  criminal, 
delinquent,  and  antisocial  behavior; 
individual  violent  behavior;  sexual 
assault;  and  law-mental  health 
interactions  related  to  these  areas,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cellular 
Neurobiology  and  Psychopharmacology 
Subcommittee  of  the  Neurosciences 
Research  Review  Committee.  NIMH 

Date  and  Time:  June  8-9:  8:30  a.m. 

Place:  Hudiday  Inn  Crown  Plaza,  1:^50 
Rockville  Pike.  Rockville.  MD  20832 

Status  of  Meeting:  Open— June  8:  8:30- 
9:30  a.m.  Closed— Otherwise 

Contact:  Barbara  Campbell.  Room  9C- 
26,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
3944 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  behavioral  neurobiology, 
with  recommendations  to  the  National 
./Kdvisory  Mental  Health  Council  for 
final  review. 


Committee  Name: 
Psychopharmacological.  Biological,  and 
Physical  Treatments  Subcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH 

Dale  and  Time:  June  9-9:  9:00  a.m. 

Place:  Bethesda  Ramada.  8400 
Wisconsin  Avenue,  Btthesua.  MU  20814 

Status  of  Meeting-  Open — June  8;  9:00- 
10:00  a.m.  Clo8ed--Otherwise 

Contact:  Richard  Marcus.  Room  9C- 
14.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  20857,  13011  443-1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  .National 
Listitute  of  Mental  Health  for  suport  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
assessment,  with  recommendations  to 
the  National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Behaviorial 
Neurobiology  Subcommittee  of  the 
Neurosciences  Research  Review 
Committee.  NIMH 

Date  and  Tune:  June  8-10:  8:30  a.m. 

Place:  Holidav  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  MD  20852 

Status  of  Meeting:  Open— June  8:  8:30- 
9:30  a.m.  Closed — Otherwise 

Contact:  Gerry  Perlnian,  Room  9C-26, 
Parklawn  Building,  5l)(X)  Fishers  Lane, 
Rockville,  MD  20857,  (,301)  443-3936 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Hf  alth  for  support  of 
research  and  research  trianing  activities 
relating  to  behavioral  neurobiology, 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Child  and  Family 
and  Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research  Review 
Committee,  NIMH 

Date  and  Time:  June  8-10:  8:30  a.m. 

Place:  The  Capitol  Hill  Hotel,  200  C 
Street,  SE.,  Washington,  DC  20003 

Status  of  Meeting:  Open— June  8:  8:30- 
9:30  a.m.  Closed — Otherwise 

Contact:  Christina  De  Mare,  Room 
9C-18,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville  MD  20857,  (301)  443- 
3857 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Phychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH 

Date  and  Time:  June  12-13: 9HX)  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD 
20815 

Status  of  Meeting:  Open — June  12: 
9:00-10:00  a.m.  Closed— Otherwise 

Contact-  Frances  Smith,  Room  9C-02. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-4868 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  in  the  fields  of  treatment 
development  and  assessment  and  makes 
recommendtions  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Epidemiology 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH 

Date  and  Time:  June  12-14:  9:00  a.m. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington,  VA  22209 

Status  of  Meeting:  Open — June  12: 
9:00-10:00  a.m.  Closed— Otherwise 

Contact  Gloria  Yockelson,  Room  9C- 
14.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Clinical  Program 
Projects  and  Clinical  Research  Centers 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH 

Dote  and  Time:  June  15-16:  9:(X)  a.m. 

Place:  The  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda. 
MD  20857 

Status  of  Meeting:  Open — June  16: 
9:00-10:00  a.m.  Closed — Otherwise 

Contact:  Richard  Marcus.  Room  9C- 
14,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301)  443- 
1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
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Institute  of  Mental  Health  for  support  of 
mentdl  health  clinical  research  centers, 
clinicdl  proxram  projects,  and  other 
large-scdie  rnulti-disciplinary  research 
pro]ects,  and  makes  recommendations 
to  the  National  Advisory  Mental  Health 
Council  for  final  review. 

Comrnt'.e'^  Name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 

Biomedical  Pespdr-h  Review 
Committee.  N'lA.AA 
Dote  end  Time:  June  16-18:  9:00  a.m. 

Place.  Va.l  Beaver  Creek  Hotel  PO 
Box  915,  Beaver  Creek.  CO  8:6J0 

Sta'us  of  Meeting-  Open— June  16: 
8:00-9:00  a  m.  Closed— Otherwise 

Contact:  Samir  Zakhan.  Room  16C- 
2C.  Parklown  BuildinK.  5600  Fishers 
Lane,  Rockville.  MD  20857.  (301)  44 J- 
6106 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Same:  Small  Business 
Research  Review  Committee,  NIMH 

Date  and  Time:  ]une  19-20;  9:00  a.m. 

Place.  Canterbury  Ho'el,  1^33  N 
Street.  NW  ,  Washinston,  DC  20036 

Status  o^ Meeting:  Open — June  19: 
9:00-10:00  am.  Closed — O'herwise 

Contact:  Gloria  Levin.  Room  9C-14, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  cf  applications 
requesting  support  from  the  National 
Institute  of  Mental  Health  for  small 
businesses  involved  in  mental  health 
research.  Final  review  and 
recommendations  are  made  from  the 
Naticr  fl  Advisory  Mental  Health 
Council. 

Committee  Name:  Clinical  Treatment 

Subcom.mittee  of  the  Alcohol 
Psychosocial  Research  Review 
Committee.  NIAAA 

Date  and  Time:  [une  19-21;  8:30  a.m. 

Place:  Carlyle  Suites.  1731  New 
Hampshire  Avenue.  NW.,  Washington, 
DC200(M 

Status  of  Meeting:  Open— June  19: 
8,30-9  30  a,m.  Closed— Otherwise 

Contact:  Thomas  D  Sevy  Room  160- 
26,  Parklawn  Building,  560<j  Fishers 
Lane,  Rockville,  MD  2085:',  (.301 1  44,3- 
6106 

Purpose:  The  Committee  is  t.'"idrged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  fur  support  of  research  and 


training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee 

Date  and  Time:  June  19-22:  8:30  am 

Place:  Woodmont  Room.  Holiday  Inn 
Crowne  Plaza.  1750  Rockville  Pike, 
Rockville,  MD  20852 

Status  of  Meeting:  Open — June  19: 
8:30-9:30  a.m.  Closed— Otherwise 

Contact:  Raquel  Crider,  Room  10-42, 
Parklawn  Building,  Rockville,  MD, 
20857.(301)443-2620 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities. 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH 

Date  and  Time:  June  21-23:  9:00  a.m 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Status  of  Meeting:  Open — June  21: 
9:00-10:00  a.m.  Closed — Otherwise 

Contact:  Gloria  Yockelson.  Room  9C- 
14,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857,  (,i01 1  443- 
1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Mental  Health 
Behavioral  Sciences  Research  Review 
Committee.  NIMH 

Date  and  Time:  June  22-24;  9:00  a.m. 

Place:  Guest  Quarters  Hotel,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814 

Status  of  Meeting:  Open — June  22; 
9:00-10:00  a.m.  Closed— Otherwise 

Contact:  Sheila  O'Malley,  Room  9C- 
28,  Parklawn  Building,  56<X)  Fishers 
Lane.  Rockville,  MD  20857,  {301 )  443- 
3936 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  relating  to  behavioral  science 


areas  relevant  to  mental  health  and 
makes  recommendations  to  the  Naliondl 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  in.formation,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms,  Diana  Widner.  NIAAA 
Com.mittee  Management  Officer.  Room 
16C-20.  443-4375:'Ms.  Camilla  Holland, 
NIDA  Committee  Management  Officer. 
Room  10-42.  (301)  443-2620:  Ms.  Joanna 
Kieffer,  .NIMH  Committee  Management 
Officer,  Room  9-105,  (301 )  443^333,  The 
mailing  address  for  the  above  parties  is: 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

DHte:May  9,  1989. 
Peggy  W.  Cockrill, 

Committee  Management  Officer.  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

(PR  Doc,  89-11563  Kilnd  5-12-89:  8:45  am| 

BILLING  CODE  4160-20-M 


Food  and  Drug  Administration 

IDocketNo.  89F-0127I 

General  Foods  USA;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDAl  is  announcing 
that  General  Foods  USA  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  include  the 
use  of  aspartame  in  refrigerated  ready- 
to-serve  puddings  and  fillings, 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  L,  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-3  wi. 
Food  and  Drug  Administration,  200  C  St, 
SW.,  Washington,  DC  20204,  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  9A4143)  has  been  filed  bv 
General  Foods  USA,  250  North  St., 
White  Plains,  NY  10625,  proposing  that 
the  food  additive  regulations  be 
amended  to  include  the  use  of 
aspartame  in  refrigerated  ready-to-serve 
pudding  and  fillings. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 


published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  28.  1989 
I  red  R.  Shank. 

.•1(  ling  Director.  Center  for  Food  Safety  and 
.-i  pplied  Nutrition. 

(!  R  Doc  89-11494  Filed  5-12-83:  8:45  am) 
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ICocVetMo.  89P-O074J 

Canned  Wax  Beans  Deviating  From  the 
Standard  of  Identity;  Temporary 
Permit  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Seymour  Canning  Co.  to  marki^t 
test  experimental  packs  of  canned  wu\ 
beans  containing  added  glucono  delta- 
lactone.  The  gluconic  delta-lactone  is 
added  to  mi'.mtain  an  equilibi  iiim  pi  1 
below  4.6.  to  reduce  diermal  process 
time,  and  to  enhance  the  color,  texture, 
and  flavor  of  the  product.  This 
temporary  permit  will  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  product, 
DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  IS  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  August  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Arthur  R.  Johnson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-4141, 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204,  202-485- 
0112, 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130  17 
concerning  temporary  permits  to 
facilitate  market  tetiting  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identify  promulg.^tcd  undt^r 
section  401  of  the  Federal  Food,  Uriig, 
and  Cosmetic  Act  (21  U.S.C.  341],  FDA  is 
giving  notice  that  a  temporarv  permit 
has  been  issued  (o  tiiC  Seymour  Canning 
Co.,  530  East  Wisconsin  St..  P.O.  Box  5. 
Seymour,  V/1  54165.  A  previous 
temporary  permit  issued  to  the  same 
firm  for  the  same  product  was  in  effect 
for  a  15-month  period  that  ended  April  8. 
1988,  (See  52  FR  706,  January  8.  1987; 
and  52  FR  34304.  September  10. 1987.) 
On  October  26, 1988.  the  firm  submitted 
a  citizen  petition  requesting  amendment 
of  the  standard  of  identity  for  canned 
yreen  beans  and  canned  wax  beans  in 
21  CFR  155.120  to  permit  the  use  of 
glucono  delta-lactone  (Docket  iNo.  88!'- 
0373/CP). 


The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  wax  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  wax  beans  prescribed  in 
§  155.120  Canned  green  beans  and 
canned  wax  beans  (21  CFR  155.120)  in 
that  glucono  delta-lactone  is  added  in  an 
amount  reasonably  necessary  to 
maintain  an  equilibrium  pH  below  4.6,  to 
reduce  thermal  process  time,  and  to 
enhance  the  color,  texture,  and  flavor  of 
the  product.  The  level  of  glucono  delta- 
lactone  added  is  from  0.06  to  0.10  ounce 
per  16  ounces  net  weight  of  finished 
product  (0.37  to  0.62  percent).  With  the 
exception  of  this  variation,  the  product 
meets  all  the  requirements  of  21  CFR 
155.120. 

The  permit  provides  for  the  temporary 
marketing  of  20  000  cases  containing  6 
sixe  603  X  7W  cans  each  and  10,000 
cases  containing  24  size  303  x  406  cans 
each  of  the  test  product. 

The  test  product  will  be  manufactured 
at  Si'vmour  Canning  Co..  530  East 
Wisconsin  St..  Seymour,  WT  54165,  and 
will  be  distributed  in  Wisconsin. 
Minnesota,  Michigan,  Indiana,  and  Ohio. 

Ttie  principal  display  panel  of  the 
label  state.s  mat  the  product  name  is 
"Cut  W  ax  Bf^ans"  and  each  of  the 
ing-f-edients  is  stated  nn  the  label  as 
required  by  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months.  be>jmning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  August  14, 1989, 

Dated:  April  28, 1989, 
Fred  R,  Shank, 

.'ictii.g  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
\FP.  Doc.  arvnSSO  Filed  5-12-B9;  b;4S  am) 

BILLING  COOE  4160-OI-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Region  IV— Atlanta;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

P.irt  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol,  46,  No.  223,  pp.  56927- 
56928.  dated  Thursdav.  November  19. 
1981,  Vol.  48,  No.  196  pp.  46446-^6447. 
dated  Wednesday,  October  12, 1983;  and 
Vol.  53,  No.  195.  pp.  39525-39526,  dated 
Friday.  October  7, 1988)  is  amended  to 
reflect  a  reorganization  within  Region 


IV,  Office  of  the  Associate 
Administrator  for  Operations  (AAO). 
Region  IV  is  reorganizing  from  a 
functional  structxu^  to  a  programmatic 
structure  with  respect  to  the 
administration  of  the  Medicaid  and 
Medicare  programs.  The  reorganization 
is  similar  to  those  previously  approved 
in  Region  I.  Boston:  Region  III. 
Philadelphia;  Region  VII,  Kansas  City; 
and  Region  VIII,  Denver.  This 
reorganization  abolishes  the  Division  of 
Program  Operations  and  the  Division  of 
Financial  Operations  in  Region  IV  and 
replaces  them  with  the  Division  of 
Medicaid  and  the  Division  of  Medicare. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FP.20.D.3..  Division  of 
Financial  Operations  (FP.D  (II.  IV-VI. 
IX,  and  X)  C),  is  amended  by  deleting 
Region  IV  from  the  title.  The  new 
section  title  reads:  Section  FP.20.D.3.. 
Division  of  Financial  Operations  (FPD 
(U.  V.  VI.  IX.  and  X)  C). 

•  Section  FP.20.D.4.,  Division  of 
Program  Operations  (FPD  (II,  IV-VI.  IX. 
and  X)  D.)  is  amended  by  deleting 
Region  IV  from  the  title.  The  new 
section  reads;  Section  FP.20.D.4.. 
Division  of  Program  Operations  (FPD  (II. 

V,  VI.  IX.  and  X)  D.j, 

•  Section  FP.20.D.5.,  Division  of 
Medicaid  (FPD  (I.  Ill,  VU.  and  VIII)  E). 
is  amended  to  include  Region  IV.  The 
new  section  reads: 

5.  Division  of  Medicaid  (FPD  (I.  III.  IV, 
VII.  and  Vni)  E.). 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  plans,  manages, 
and  provides  Federal  leadership  to  State 
agencies  in  program  implementation, 
maintenance,  and  the  regulatory  review 
of  State  Medicaid  program  management 
activities  under  Title  XIX  of  the  Social 
Secimty  Act  and  assures  the  propriety 
of  Federal  expenditxires.  Provides 
consultation  and  guidance  to  States  on 
appropriate  matters  including 
interpretation  of  Federal  requirements, 
options  available  to  States  under  these 
requirements,  and  information  on 
practices  in  other  States.  Maintains  day- 
to-day  liaison  with  State  agencies  and 
monitors  their  Medicaid  program 
activities  and  practices  by  conducting 
periodic  program  management  and 
financial  reviews  to  assure  State 
adherence  to  Federal  law  and 
regulations.  Revievbrs,  approves,  and 
maintains  official  State  plans  and  plan 
amendments  for  medical  assistance. 
Provides  consultation  to  States  in  the 
administration  of  the  amount,  duration, 
scope,  and  reimbursement  of  health 
services  available  under  the  State 
program.  Reviews,  approves,  and 
monitors  Stale  reimbursement  systems 
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;;r,i  dctrrrr'!n*>s  thr  .nll'^w^ibility  or 
nonaUowibility  of  claims  for  Federal 
fin/incia!  participation  fF-"?T).  and  whore 
State  expenditures  have  not  been  in 
accordance  with  Federal  requirements, 
takes  action  to  disallow  such  claims. 
Stimulates  State  action  toward 
achievement  of  selpcted  proB";im 
obiectivHs  and  monitors  their  progress. 
Rpviews  States'  quarterly  sta'cments  of 
expenditures  and  recommends 
appropriate  action  on  amounts  claimed. 
Defers  reimbursement  action  on 
questionable  Slate  claim.s,  reviews  the 
cl.iims  for  allowability,  and  recommends 
appropriate  action.  Issues  orders 
suspending  FTP  on  behalf  of  State 
p.jyments  to  Title  XIX  provider 
institutions  and  the  revocation  of  such 
suspension  orders.  Supports,  evaluates, 
and  provides  advice  on  Sttite 
management  inforirui'ion  and  claims 
payment  systms.  Inipiements  Title  XIX 
sp^'cial  initiatives,  such  as  prepaid 
h"dlth  plans,  health  maintenance 
organizations,  and  other  special  or 
expt'ri.menta!  prog'  ims,  and  operations 
of  .major  m.anaat.'m"nt  initiatives  such  as 
quality  control.  Where  appropriate, 
pro\  ides  an  opportunity  fur  State  input 
to  opera'ional  plans,  policy,  regulations, 
Icsiblation.  and  budget  formulation. 
Responds  to  beneficiary,  congressional. 
provider,  and  public  inquiries 
concerning  Medicaid  issues  and  takes 
appropriate  action  on  individual  case 
situations  Accepts  and  responds  to 
Krefdom  of  Information  Act  requests 
and  on  matters  concerning  the  Privacy 
Act  Supports  HCF.'X  headquarters  in 
activities  concerning  research  and 
demonstration  projects 

•  Section  FP  20  D  6.  Division  of 
Medicare  (FPD  (I.  III.  IV.  Vli,  and  VIII) 
F  ).  IS  amended  to  include  Regiun  IV. 
The  new  section  reads' 

G  Division  of  Medicare  (FPD  H  II  VII. 
and  VIII)  F), 

Under  the  direction  of  IICF.A  R' «i' :;<■■ 
Administrator,  assures  the  effective 
administration  of  the  Medicare  program 
through  the  day-to-day  working 
rel.itionship  with  Medicare  contractors. 
providers,  physicians,  the  Social 
Spcurity  Administration  |SSA)  regional 
office  and  district  office  personnel, 
elements  of  the  Office  of  inspector 
General,  and  other  organizations  and 
individuals  concerned  wi'h  program 
operations  .Assures  continuing 
surveillance  and  appraisal  of  Medicare 
contractors  in  the  administration  of 
health  in.iurance  provisions.  Identifies 
prol)lems  and  initiates  action  to  ensure 
contractor  adherence  to  national 
Medicare  policy  and  procedures.  Directs 
Medicare  regional  financial 
management  activities.  Directs  a 


program  of  in-depfh  reviews  to  evaluate 
the  effectiveness  of  the  Medicare 
program.  Conducts  quality  assurance 
programs  and  onsite  performance 
appraisals  and  analyzes  statistical 
performance  reports.  Negotiates  and 
approves  contractor  budget 
modifications  to  budget  allotments  and 
final  cost  settlements.  Coordinates  day- 
to-day  contractor  financial  management 
activities.  Reviews  and  approves  certain 
subcontracts  and  leases,  monitors 
banking  activities,  and  evaluates  the 
cost  allocation  procedures  of 
contractors.  Conducts  contractor 
appraisals.  Interprets  HCFA's 
institutional  reimbursement  policies. 
Relates  appropriately  to  elements  of 
SSA.  providing  consultation  on 
Medicare  program  matters  and  any 
other  activity  necessary  to  achieve 
program  objectives.  Provides  direction 
to  Medicare  contractors  in  carrying  out 
their  responsibilities  for  interfacing  with 
peer  review  organizations.  Establishes 
and  maintains  liaison  with  organizations 
representing  health  care  professionals, 
providers  of  health  care  services,  and 
program  beneficiaries.  Takes  necessary 
action  on  matters  relating  to  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  Performs  regional 
responsibilities  relating  to  experimental 
and  demonstration  projects.  Assumes 
responsibility  for  program  training  and 
assures  timely  responses  to 
congressional  and  public  inquiries. 
Relates  appropriately  to  central  office 
components  such  as  providing  feedback 
on  operations,  activities,  and  problems, 
and  by  providing  regional  perspectives 
in  the  development  of  Agency  policies. 
objectives,  and  work  plans.  In 
coordination  with  the  Division  of 
Medicaid,  handles  inter-program 
activities  such  as  the  Medicare  buy-in 
for  Medicaid  beneficiaries. 

Date:  April  28. 1989. 
luseph  R.  Antos, 

Acting  Associate  Administrator  for 
Management. 

|FR  Doc.  89-11496  Filed  5-12-69;  8:45  am| 

BILUNO  CODE  412(M)t-M 


National  Institutes  of  Health) 

Meeting  of  ttie  Animal  Resources 
Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the  Animal 
Resources  Review  Committee,  Division 
of  Research  Resources,  National 
Institutes  of  Health.  The  meeting  will  be 
held  on  June  27, 1989,  at  the  Clarion 


Hotel.  1241  West  Mockmpbird  Lane. 
Dallas,  Texas  75247.  The  meeting  will  hn 
open  to  the  public  from  8  am.  to  8:30 
am,  to  discuss  administrative  matters. 
In  accordance  with  the  provisions  set 
forth  in  sections  552bfc)(4)  and 
552b(c)(6),  Title  5.  US.C  and  section 
10((1|  of  Pub,  L.  92-46.3.  the  entire 
meeting  will  be  closed  to  the  public  on 
June  27.  1989,  from  approximately  8:30 
a.m.  until  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  suf:h  as  patentable  material 
and  personal  inform.ation  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Michael  Fluharty.  Public  Affairs 
Specialist.  Division  of  Research 
Resources,  VVestwood  Building,  Room 
8,")7,  53;k3  Westbard  Avenue.  Bethesda, 
Maryland  20892.  (301)  496- ,5545,  will 
provide  a  sumimary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Dr.  Arthur  D.  Schaerdel,  Executive 
Secretary  of  the  Animal  Resources 
Review  Committee.  Division  of  Research 
Resources.  National  Institutes  of  Health. 
Westvvood  Building.  Room  lOA/18. 
Bethesda.  Maryland  20892.  (301)  496- 
4.)90.  will  furnish  substantive  program 
information  upon  request. 

(Cd'tiios  of  Fedt-ral  Domestic  Assistance 
Profirams  No,  13.306.  Laboratory  Animal 
Sciences.  National  Institutes  of  Health) 

Dated:  May  2.  1989 
Betty  I-  Beveridge, 

Coinmittee  Management  Officer.  NIH. 
|FR  Doc.  89-11507  Filed  5-12-89:  8:45  am) 

BILLING  CODE  4U0-.O1-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Subcommittee 
Meetings  of  the  Acquired 
Immunodeficiency  Syndrome 
Research  Review  Committee 

F^irsuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Basic 
Sciences  I  Subcommittee,  and  the  Basic 
Sciences  II  Subcommittee  of  the 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee.  .National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  June  19-20.  1989.  at  the 
Ramada  Inn  Hotel,  8400  Wisconsin 
Avenue.  Bethesda.  Maryland  20814, 

The  meeting  will  be  open  to  the  public 
from  8  a.m.  to  8:40  a.m.  on  [une  19  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  .Attendance  by  the  public  will  be 


limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(cl(4)  and  552b(c)(6j. 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L.  92^63,  the  meeting  of  the  Basic 
Sciences  I  Subcomm.ittee  and  Basic 
Sciences  II  Subcommittee  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  indi\idual  grant 
applications  and  contract  proposals 
from  8:40  a.m.  until  recess  on  June  19. 
and  from  8  a.m.  until  adjournment  on 
June  20.  These  applications,  proposals, 
and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  infnrmation  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
R'.'search  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31, 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
telephone  (301-496-:5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  uDon  request. 

Dr.  Geoffrey  P,  Cheung.'Ph.D.. 
Executive  Secretary,  .Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee,  NIAID.  NIH, 
Westwood  Building,  Room  3A07, 
Bethesda.  Maryland  20892,  telephone 
(301-496-7465),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.85,5,  Pharmacological 
Sdonces;  13  856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

D.i'P.i:  May  2.  1989. 
Betty  ].  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Dor  89-ll.S16Filpd  5-12-89;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee.  National  Institute 
of  -Allergy  and  Infectious  Diseases,  on 
June  22-23.  1989,  in  Building  3lC, 
Conference  Room  10,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
from  1  p.m.  to  3  p.m.  on  June  22,  to 
discuss  administrative  de'ails  relating  to 
committee  business  and  for  program 


review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552(c)(6).  Title 
5,  U.S.C.  and  sections  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  Microbiology 
and  Infectious  Diseases  Research 
Committee  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  8:30  a.m.  to  1  p.m.  and  3  p.m.  until 
recess  on  June  22,  and  from  8  a.m.  until 
adjournment  on  June  23.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32."  National  Institutes  of 
Health,  Bethesda.  Maryland  20892, 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Olivia  T.  Preble.  Executive 
Secretary,  Microbiology  and  Infectious 
Diseases  Research  Committee.  NIAID, 
NTH,  Westwood  Building,  Room  3A10. 
Bethesda,  Maryland  20892,  telephone 
(301-496-8208),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Di.meslic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciences:  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  May  2, 1989. 

Betty  \.  Beveridge, 

Committee  ManugvmenI  Officer.  NIH. 

|FR  Doc.  89-11515  Filed  5-12-89.  8:45  am| 

BILLING  CODE  4140-01-M 


National  Institute  of  Allergy  and 
In'ectious  Diseases;  Subcommittee 
Meetings  of  the  Allergy,  Immunology, 
and  Transplantation  Research 
Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy.  Immunology,  and 
Transplantation  Research  Committee, 
and  its  subcommittees  on  June  22. 1909. 
at  the  Holiday  Inn  Crown  Plaza,  1750 
Rockville  Pike.  Rockville.  Maryland 
20852. 


The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  June  22,  to 
discuss  administrative  details  relating  lo 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c){4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463.  the  meeting  of  the  Allergy  and 
Clinical  Immunology  Subcommittee  and 
Transplantation  Biology  and 
Immunology  Subcommittee  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  10  a.m.  on  June  22,  until 
adjoumm.ent.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Kamal  K.  Mittal.  Executive 
Secretary.  Allergy,  Immunology  and 
Transplantation  Research  Committee. 
NLAID,  NIH.  Westwood  Building.  Room 
3A07,  Bethesda,  Maryland  20892. 
telephone  (301-496-3528),  will  provide 
substantive  program  information. 

(Catdloft  of  Federal  Domestic  Assistance 
Program  Nos.  13.655.  Pharmacological 
S<.iences;  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  May  4.  11K9 

Belty  |.  Beveridge. 

Committre  Mana-^emcnl  Officer.  NIH. 

[FR  Doc.  89-11514  Filed  5-12-8S:  8:45  am) 

BiLUMG  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases,  Subcommittee 

Meetings  of  ttie  National  Advisory 
Allergy  anc  Infectious  Diseases 
Council 

Pursuant  lo  Pub.  L.  92^163.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council.  National 
Institute  of  Allergy  and  Infectious 
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Diseases,  and  its  subcommittees  on  June 
1  i-ie.  1989  at  the  National  Institutes  of 
Health,  Building  3lC.  Conference  Room 
6.  Bethesda,  Maryland  20892, 

The  meeting  will  be  open  to  the  public 
on  [une  1,5  from  approximately  8. 30  a  m 
t-i  8:45  am.  for  opening  remiirks  of  the 
!:  stitute  Director  and  from  1015  a  m.  to 
>•  rcss  for  meetings  of  the  Council 
s  :br.ommittees.  On  [une  16  the  meeting 
V.,'!  be  open  to  the  public  from 
approximately  8;30  am.  until  1215  p.m. 
for  discussion  of  procoJaral  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  a 
discussion  of  AIDS/NON-AIDS  in  the 
MAID  extramural  support;  a  discussion 
of  the  role  of  NIAID  repositories  in 
today's  research  environment;  a  follow- 
up  report  on  the  Ad  Hoc  Minority  Task 
Force  on  AIDS;  and.  a  report  from  each 
of  the  Council  subcommittees. 

In  accordance  with  the  provisions  set 
forth  in  sections  55Jb(cK4)  and 
552b(c)(6|,  Title  5.  U.S.C  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  of 
the  N.AAIEK:  Acquired 
I.iimunodeficienry  Syndrome 
Subcommittee.  NAAIDC  Allercy  and 
l.T.munology  Subcommittee  and  the 
N.\AIDC  .viicrobioloRV  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
■r'.e  public  for  approximately  three  hours 
fur  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  8.45 
a  m.  until  approximately  10:15  am.  on 
Jine  15.  in  conference  rooms  4.  7.  and  8 
respectively.  The  meeting  of  the  full 
Council  will  be  closed  from 
approximately  12:15  p.m.  until 
aiioum.ment  on  lunc  16  for  the  review, 
d.scussion,  and  evaluation  of  individual 
grant  applicdMons.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associd'ed  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Particia  Randall,  Office  of 
Research  Reporting  and  Public 
Response.  .National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  rosier  of 
the  committee  members  upon  request. 

Dr,  lohn  W.  Diggs.  Director, 
Extramural  .Activities  Program.  NIAID, 
NIH,  Westwood  Building  Room  703. 
telephone  (301^96-:'291 ),  will  provide 
sjbstantiv  program  information. 


(Catalog  of  Fedenii  Domestic  Assistance 
Proxram  Nos  13  855  Pharmacological 
S<-:)pnce8.  13  a56,  Micmhioli)Ry  and  Infectious 
DiscTses  Research,  National  Institutes  of 
H.-,.['h) 

U,ii(-d   \U\  2.  1989. 
B«tty  |.  B«veridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc  89-11517  Filed  5-12-89:  8:45  am) 

BILUNQ  CODE  4140-01-M 


National  Cancer  Institute:  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute.  May  15-16, 
1989,  Building  31C.  Conference  Room  6, 
6th  Floor,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  Maryland 
2U892.  Meetings  of  the  Subcommittees  of 
the  Board  will  be  held  at  the  times  and 
places  listed  below.  Portions  of  the 
Board  meeting  and  its  Subcommittees 
will  be  open  to  the  public  to  discuss 
issues  relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Portions  of  the  meeting  will  be  closed 
to  the  public  as  indicated  below  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  ,552(c)(6).  Title 
5,  I'  S  C.  and  sec.  10(d)  of  Pub.  L  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  |.  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  9000  Rockville  Pike,  Building 
31.  Room  10A06,  National  Institutps  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  rosters  of  the  Board 
members,  upon  request. 

Name  of  Committee:  Subcommittee  on 
Minority  Manpower  Development 

Executive  Secretary:  Dr.  Vincent 
Cairoli,  Executive  Plaza  North.  Room 
232B.  Rockville.  MD  20892  [301/496- 
8580) 

Date  of  Meeting:  May  14 

Place  of  Meeting:  Building  31 C, 
Conference  Room  4 

Open:  6  p.m.  to  adjournment 

Agenda:  To  discuss  policies  and 
potential  changes  regarding  recruitment 
plans  for  under-represented  minorities 
on  institutional  training  grants. 


Name  of  Committee:  Subcommittee  on 
Cancer  Centers 

Executive  Secretary:  Judith  Whalen, 
Building  31,  Room  11A19,  Bethesda,  MD 
20892(301/496-5515) 

Date  of  Meeting:  May  14 

Place  of  Meeting:  Building  3lC, 
Conference  Room  7 

Open:  7:15  p.m.  to  adjournment 

Agenda:  To  discuss  short  and  long 
range  plans  for  the  centers  program. 

Name  of  Subcommittee:  Working 
Group  and  Subcommittee  on  Agenda 

Executive  Secretary:  Dr.  Paulctte 
Gray,  VVestwood  Building,  Room  852, 
Bethesda,  MD  20892  (301/49&-7173) 

Date  of  Meeting:  May  15 

Place  of  Meeting:  Building  31A,  Room 
10A03 

Open:  12.30  p,m,  to  1:30  p.m. 

Agenda:  To  discuss  the  format  and 
content  of  future  Board  meetings. 

Name  of  Comnn'tee:  .National  Cancer 
Advisory  Board 

Executive  Secretary:  Mrs,  Barbara 
Bynum,  Building  31,  Room  10A03, 
Bethesda,  MD  20892  (301/496-5147) 

Date  of  Meeting:  May  15  and  16 

Place  of  Meeting:  Building  31 C, 
Conference  Room  6 

Open:  May  15.  8:30  a.m.  to  recess;  May 
16.  2.30  p.m.  to  adjournment 

Agendo:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute; 
Subcommittee  Reports;  and  .New 
Business. 

Name  of  Committee:  Subcommittee  on 
Information  and  Cancer  Control  for  Year 
2000 

Executive  Secretary:  Mr.  Paul  Van 
Nevel.  Building  31,  Room  10A29. 
Bethesda,  MD  (301)  496-6631) 

Date  of  Meeting:  May  15 

Place  of  Meeting:  Building  3lC, 
Conference  Room  8 

Open:  Immediately  following  the 
NCAB  to  adjournment 

Agenda:  To  discuss  measures  for 
reaching  the  year  2000  goal. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget 

Executive  Secretary:  Ms.  Judith 
Whalen,  Building  31.  Room  11A19. 
Bethesda,  MD  (301/496-5515) 

Date  of  Meeting:  May  15 

Place  of  Meeting:  Building  31 C, 
Conference  Room  llA-10 

Open:  6:30  p.m.  to  adjournment 

Agenda:  To  discuss  the  assum.ptions 
for  the  1991  by-pass  budget. 

Name  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants 

Executive  Secretary:  Mrs.  Barbara 
Bynum,  Building  31,  Room  10A03, 
Bethesda.  MD  20892  (301/496-5147) 

Date  of  Meeting:  May  16 


Place  of  Meeting:  Building  3lC, 
Conference  Room  6 

Closed.  8  30  a.m.-2:30  p.m. 

Agenila:  To  review,  discuss,  tmd 
evaluate  grant  applications. 

Catalog  of  Federal  Domestic  Assistance 
I'rofir-im  Numbers:  (13.392.  Project  grants  in 
cjncer  con.struclion;  13  393,  Project  grants  in 
( .incer  cause  .ind  prevention:  13.394.  Project 
Slants  in  cancer  detection  and  diagnosis; 
1  !  395,  I"^o)ect  grants  in  cancer  treatment: 
1  1,396.  Project  gr:ip,ts  in  cancer  biology: 
1  i  397,  Proj"ct  grants  in  cancer  centers 
support:  13.398,  Project  grants  in  cancer 
rr  search  m.inpower  and  13.399.  Project 
grants  and  contracts  in  cancer  control) 

Dated:  May  2.  1989. 
Belly  J  Beveridge, 

C(ii:::ii:::ce  Mu:!Ugement  Officer.  NIH. 
[TR  Doc.  89-11509  Filed  5-12-89:  8:45  am) 

BILLING  C00£  4140-01-M 


noard  of  Scientific  Counselors, 
Division  of  Cancer  Biology  and 
Diagnosis;  Meeting 

Pursuant  to  Pub.  L.  92-4B3.  notice  is 
h  L'reby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  Division  of 
Cancer  Biology  and  Diagnosis.  National 
Cancer  Institute.  June  :i-:2. 1989.  The 
ricetmg  will  be  held  at  the  Bethesda 
Hyatt  Hotel,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814  on 
June  21,  and  on  June  22  in  Building  31A, 
Conference  Room  2,  National  Institutes 
cf  Health,  Bethesda,  Maryland  20892. 

This  meeting  will  he  open  to  the 
public  on  June  22  from  8:30  a.m.  to 
adjournment  for  discussion  end  review 
c  f  the  Division  extramural  and 
intramural  programs.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5.  U.S.  C. 
and  section  10(d)  of  Pub.  L  92-463.  the 
meeting  will  be  closed  to  the  public  on 
)  ;ne  21  from  8  p.m.  to  approximately  10 
p.m.  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Division  of 
Cancer  Biology  and  Diagnosis.  Those 
programs,  projects,  and  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  programs  and  pr.ijects,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer.  National  Cancer 
Institute.  Building  31.  Room  10.'\n6. 
National  Institutes  of  Health.  Bethesda. 
Maryhind  20892  (301/496-5708)  will 
provide  summary  minutes  of  the  meeting 
and  rosier  of  committee  members. 

Dr.  Ihor  J.  Masnyk.  Deputy  Directur. 
Division  of  Cancer  Biology  and 


Diagnosis,  National  Cancer  Institute, 
Building  31,  Room  3A03,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301/496-3251)  will  provide 
substantive  program  information. 

Dated:  May  2, 1989. 
Betty  |,  Beveridge, 

Committse  Management  Officer,  NIH. 
|FR  Doc.  89-11510  Filed  5-12-89:  8:45  am) 
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Division  of  Cancer  Treatment  Board  c< 
Scientific  Counselors:  Meeting 

Pursuant  to  Pub  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DCT,  National 
Cancer  Institute,  National  Institutes  of 
Health,  June  5-6,  1989.  Building  3lC 
Conference  Room  10,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  5  from  8:30  a.m.  to 
approximately  5  p.m.,  and  again  on  June 
6  from  9.30  a.m.  until  adjournment,  to 
review  program  plans,  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
;niblic  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92^^63,  the 
meeting  will  be  closed  to  the  public  on 
June  6  from  8:30  a.m.  to  approximately 
9:30  a.m.,  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301^96-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request. 

Dr.  Bruce  A.  Chabncr,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31,  Room 
3A52,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892  (301-496- 
4291)  will  furnish  substantive  program 
information. 

Dated:  May  2. 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
\VR  Doc.  89-11511  Filed  5-12-89;  8:45  am) 

BILilHG  CODE   4U0-01-M 


National  Institute  on  De.-it'-'rss  ,fod 
Ottier  Communcation  Diso'^'-"<.: 
Meeting  ot  the  Communication 
Disorders  Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Communication  Disorders  Review 
Committee  of  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  June  12-13, 1989.  at  the  Hyatt 
Regency  of  Bethesda.  One  Metro  Center, 
Bethesda,  MD  20814. 

This  meeting  will  be  open  to  the 
public  on  June  12  from  8.30  a.m.  to  9:00 
a.m.  to  discuss  program  planning, 
program  accomplishments  and  special 
reports  or  othe:   ssues  relating  to 
committee  busuiess  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

This  meeting  will  be  closed  lo  the 
public  on  June  12  from  9:00  a.m.  to 
recess  and  on  June  13  from  8:30  a.m.  to 
adjournment  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  meeting,  roster  of 
committee  members,  and  other 
information  pertaining  to  the  meeting 
can  be  obtained  from  Dr.  Marilyn 
Semmes.  Executive  Secretary  of  the 
Communicaton  Disorders  Review 
Committee,  Federal  Building.  Room  9C- 
14,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  Telephone: 
301/496-9223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Rrscdr-h; 
No.  13.854.  Biological  Basis  Research)      ' 

Dated:  May  2. 1989. 
Betty  |.  Beveridge, 

Cominittee  Management  Officer.  NIH. 
jFR  Doc.  89-11518  Filed  5-12-89;  8:45  am| 
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Nattor\al  Institute  of  Dental  Research; 

Meeting  of  MDR  Special  Grants 

Review  Committee 

Pursuant  lo  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Special  Grants  Review  Committee. 
National  Institute  of  Dental  Research. 
July  l»-20. 1989.  in  the  Guest  Quarters 
Hotel,  7335  Wisconsin  Avenue, 


20930 
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Bethesda,  Marviand  20614.  The 
Committee  will  meet  in  the  Muriisomery 
Room.  The  m.eetir.g  wiii  be  open  to  the 
pubhc  from  8, JO  a.m..  to  9  a.m.  on  July  19 
fur  generdl  discussions.  Attendance  by 
the  public  is  limited  to  space  avHildble. 

In  accordance  with  provisions  set 
forth  in  sertions  552b(c)(4)  and 
552b(c)(6).  rule  5.  U  S.C.  and  section 
10(dl  of  Pub.  L,  92-463.  the  meeting  will 
be  closed  to  the  public  on  lulv  19  from  9 
a.m.  to  recess,  and  on  !uly  20  from  630 
a.m.  to  adjournment  for  the  rt  \  lew, 
discussion  and  esdluat.on  of  indi\id.ial 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  matenal,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
iP.-,  jsion  of  personal  privacy 

Ur  Rose  Mane  Petrucelli.  Executive 
Secretary  MDR  Special  Grants  Review 
Committee.  MH.  Westwood  Building, 
Room  519.  Bethesda.  MD  20892 
(telephone  301/'496-"658),  will  provide  a 
su.mmarv  of  the  mt.ftin«.  roster  of 
comjr.ittce  m.embers  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assislance 
Program  Nos.  13.121— Diseases  of  the  Teeth 
and  Surporting  Tissues:  Caries  and 
Restorative  Materials.  Periodontal  and  Soft 
Tissue  Diseases:  13-l22-Di8order»  of 
Structure,  Function,  and  Behavior 
Craniofacial  .\nomdlics  Pain  Control,  and 
Bf  hdvinral  Studies;  13-845A— Dental 
Research  Institute;  National  Institutes  of 
Health) 

Dated:  .Vtdy  4.  1989.  ' 

Betty  1  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc  89-11519  Filed  5-12-89:  8:45  am) 

Billing  COOE  «'lO-0i-M 


National  Institute  of  Diat>«tes  and 
Digestive  and  Kidney  Diseases: 
Meetings  of  Subcommittees  B,  C,  and 
D  of  the  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants 
Review  Committee 

Pursua.nt  to  Puo  L.  92-463.  notice  is 
hfirehy  given  of  meetings  of 
Sabcommit'ees  B,  C,  and  D  of  the 
National  Diabetes  and  Digestive  and 
Kdncy  Diseases  Special  Grants  Review 
Committee,  National  Institute  of 
U  abetes  and  Digestive  and  Kidney 
Diseases  (NIDDK) 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
at  the  beginning  of  the  first  session  of 
the  first  day  of  meetings  Attendance  by 
the  public  will  be  limited  to  space 


available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accoi  dance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463,  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidei.tial 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  whu  h 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Ms.  Edith  Wynkoop,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  Room  9A19,  Bethesda, 
Maryland  20892,  301--13t>-e917,  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertainmg  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases,  Special  Grants  Review 
Committee,  Subcommittee  B, 

Executive  Secretary:  Judith  M, 
Podskalny,  Westwood  Building,  Room 
417A,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  Phone:  301- 
496-7841. 

Dates  of  Meeting:  May  24-25,  1989. 

Place  of  Meeting:  Hyatt  Regency.  One 
Bethesda  Metro  Center,  Bethesda, 
Maryland  20814 

Open:  May  24,  6:00  p.m.— 6:30  p.m. 

Closed:  May  24,  6:30  p.m.  to  recess. 
May  25,  7:00  a.m.  to  adjournment. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases,  Special  Grants  Review 
Committee,  Subcommittee  C. 

Executive  Secretary:  Jomm\e  Sue 
Tralka,  Westwood  Building,  Room  417, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301^96-Si'iO 

Date  of  Meeting:  July  18, 1989. 

Place  of  Meeting:  Hyatt  Regencv   One 
Bethesda  Metro  Center,  Bethesda. 
Maryland  20814. 

Open:  July  18.  8;30  a.m.— 9:30  a.m. 

Closed:  July  18.  9:30  a.m.  to 
adjournment. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases,  Special  Grants  Review 
Committee,  Subcommittee  D. 

Executive  Secretary:  William  E. 
Elzinga,  Westwood  Building,  Room  421, 
National  Institutes  of  Health,  Beihesda. 
Maryland  20892,  Phone:  301-49&-7546. 


Date  of  Meeting:  June  6,  1989. 

Place  of  Meeting:  Bethesda  Marriott, 
5151  F'ooks  Hill  Road,  Bethesda. 
Maryland  20814. 

Open:  June  8,  8:00  a.m.— 8:30  a.m. 

Closed:  June  6,  8:30  a.m,  to 
adjournment. 

V^ud.  M.iv  2.  1989. 
Btlly  BevcriJge, 

,\V//  Committee  Management  Officer. 
IFR  Doc.  89-11520  Filed  5-12-89:  8:45amJ 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Pub  L.  92-463,  notice  is 
hereby  given  of  the  meelirg  of  the 
Clinical  Trials  Review  Committee, 
National  Hf^art,  Lung,  and  Blood 
Institute.  June  25-28,  1989.  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center.  Bethesda,  Maryland  20814. 

The  meeting  will  be  open  to  the  public 
on  June  25.  from  6:30  p.m.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  .National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)i6),  Title  5,  U.S.C,  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  25  from 
approximately  7.30  p.m.  to  recess,  and 
from  8:00  a.m.  on  June  26,  to 
adjournment  on  Jure  23.  for  the  review, 
disrii'ision,  and  evih  ation  of  individual 
gr.'int  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  mateiial, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  BcUicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  B'.;ilJing  31,  Room  4A-21, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  (301)  496-^236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr.,  Contracts, 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  Affairs. 
National  Heart,  Lung,  and  Blood 
Institute,  Westwood  Building,  Room 
550B,  Bethesda,  Maryland  20892,  (301) 
496-7361,  will  furnish  substantive 
program  information. 


(Catalog  of  Federal  Domestic  Assistance 
Progam  N'ns.  1.3  837.  Heart  and  Viiscular 
Discisrs  ResfHrch.  13.838  Lung  Disease 
Resp.irrh:  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  4.  l')89. 
Betty  J.  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  89-11512  Filed  5-12-89:  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Research 
Manpower  Review  Committee 

Pursuant  to  Pub.  L,  92-163,  not.ce  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
on  June  25-28, 1989.  at  the  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  June  25.  from  8  p.m.  to 
approximately  9:30  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C,  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  26  from 
approximately  8  a.m.  until  adjournment 
on  June  28,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 


trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A-21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-^236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr,  Kathryn  W.  Ballard.  Executive 
Secretary,  NHLBL  Westwood  Building, 
Room  550.  Bethesda,  Maryland  20892, 
(301)  496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Progam  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research;  13.838.  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  M.iy  4. 1989. 
Betty  ].  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  89-11513  Filed  5-12-89:  8:45  am) 

SILLING  CODE  414O-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  May 
through  June  1989,  and  the  individuals 
from  who  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 


These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  piovisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materiaL  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personl  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grant,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telphone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  lime  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 


Study  section 


Allergy  &  Immunologv    D'   Eugene  ZimnerT.an,  Rm.  320.  Tel.  301-496-7380 

Bacter'Ology  &  Wvcologv^l    Df  Timottiy  J   Henry.  Rm,  306.  Tel  301-496-7340... 
Bactenoiogy  8  Mvcoinov-2    Dr    William  Branche.  Jr.  Rm.  306.  Tel.  301-496- 

7682 

Betiavioral  Medicine,  l>  Joan  R  'ten^ouse,  Rm  438,  Tel.  301-496-7109 

B'ocnemical  Endccnnoiogy  Dr  Michael  Knecht.  Rm.  226.  Tel.  301-496-7430 

Biochemistn/-!,  Df   AdcipHus  P  Tolivef   Rm  3 188  Tel,  301-496-7516 

3ioct>emistry-2,  Df  Aie«  Liacouras,  Rm  318A.  Tel  301-496-7517 

BoOrganic  &  Naiutai  P'oducts  Chemistry.  Dr,  Astier  Hyatt,  Rm  348,  Tel.  301- 

496-7071 

Biophysical  Chemistry.  Dr  John  B  WoUf.  Rm  2368,  Tel.  301-496-7070 

Sio-Psychology   Dr  A  Keith  Murray,  Rm.  220.  Tel.  301-496-7058 

Cardiovascular  &  Puimcan/,  Dr  Gordon  L.  Johnson,  Rm.  439A,  Tel.  301-496- 

7316 

Cardiovascular  S  Renal  Dr  Rosemary  Moms.  Rm.  321,  Tel.  301-496-7901 

Cellular  Biology  ana  Physioiogy-1.  Or  Gerald  Greenhouse.  Rm  336.  Tel.  301- 

496-7396 
Cellular  Biology  and  Physiology-2.  Dr.  Gertiard  Etnenspeck.  Rm,  304,  Tel.  301- 

496-7681 

Chemical  Pathology,  Dr  Edmund  Copeland.  Rm.  353.  Tel,  301-496-7078 

Diagnostic  Radiology,  Dr  Cathanne  Wingate.  Rm  21 9B,  Tel,  301-496-7650 

Endocrinology,  Dr  Harry  Brodie,  Rm.  33J.  Tel.  301-496-7346 

EDideniioiogy  &  Disease  Control-1.  Dr.  Sooja  Kim,  Rm.  203C.  Tel.  301-496- 

7246 
Epidemiology  S  Disease  Coritrol-2,  Dr   Horace  Stiles.  Rm.  340,  Tel  301-496- 

7246 


May-June, 
1989  meetings 


Time 


June  15-17 8:30.. 

June  14-16 8:30.. 

June  7-9 8:00.. 


June  14-16 

June  7-9 

June  7-10... 
June  15-17.. 
June  22-24  . 

June  15-17.. 
May  22-24. 
June  14-16 


June  5-7.. 
June  7-9.. 


June  19-21 


9:00.. 

8:30.. 

8:30 

8:30.. 

9:00. 


Location 


Crowne  Plaza.  Rockville  MD 
Holiday  Inn.  Georgetown.  DC 
Holiday  Inn.  Georgelown.  DC 

Omni  Georgelown  Hole).  Washmgion  DC 
NIH.  Room  9.  Sldg  310.  Bettiesda.  MD 
Westpark  Hotel.  Arlington.  VA 
Rosslyn  Westpark  Hotel.  Arhnglon  VA 
Holiday  Inn.  Georgelown  DC 


8:30 The  Savoy  Suites  Hotel,  Washington.  DC 

9:00 The  Savoy  Suites  Hotel.  Washwigion.  DC 

8:00 1  Crowne  Plaza.  Rockviiie.  MD 


8:30 

7:00  p.ni. 


8:30  . 


June  19-21 :  800  . 

June  8-10 !  8:30. 

June  18-20 . 
June  7-9_.... 


Jiine  7-9.. 


Crowne  Plaza.  Rockvilie.  MD 
Conterence  Rm  8119,  Federal  Building  Bethes- 
da. MD 
Holiday  Inn,  Georgetown.  DC 

Holiday  Inn.  Chevy  Chase.  MD 
Breckenndge  Fronienac.  St  Louts.  MO 


8:30 1  WC  Roosevelt  Hotel.  Seattle  WA 

8:30 Holiday  inn.  Georgetown.  DC 

8.00 Marbury  House.  Georgelown.  DC 


I 
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Study  section 


May-June. 
19691 


Expef'Tiflai  Cartiovascular  Sciences.  O  Rictwrd  Peabody,  Rm.  234.  Tel.  301- 
496- 'U4C 

f  .^"mental  "r-uoo.jg,   0'  Calbert  La-ng.  Rm.  222B.  Te(  301-496-7238 

E  pe-"-enia(  '►vj'apeuiicb  '   0'  Ptwlip  Pertuns.  Rm  221.  Tel.  301-496-7839 

t.p«.-,mentai  The,<«)eut.cv2   Of   Marcia  Litwack.  Rm.  2A03,  Tet.  301-496-8848 

E  ,pe-m«nial  Virotogy  O  oa'rett  V.  Keefef,  Rm.  206.  Te<  301-496-7474 

-.enef at  Medicine  A-'    Or  HafoW  Davidson,  Rm.  354 A.  Trt.  ■»  1-496-7797 

Oe'-::'al  Medicine  A-3  O  Mu^staq  Khaf  Rm.  3548,  Tel.  301-496-7140 

GerK,<ai  MedKsoe  B  O  Damei  Mf  Coi-aMj,  Rm.  322,  Tel.  301-496-7730 

Ca.ietics.  0<  Davie!  Reriondini,  Rm  349.  Tel.  301-496-7271 

Medonq  Re9eafc^  t>  Joseph  Kimm.  Rm  1A03.  Tel.  301-496-7494 

H.^rraioioqy  '    C*   Clart  Lum  Rm  355A,  Tel  301 -496-7508 

Hj-'ididogy-?  O  Je"3W  Fr.«d  Rn  355B.  Tel  301-496-7508 

Hu.-an  Devetooinent  &  Aging-'    Or  Tefesa  Levitin,  Rm.  303.  Tel.  301-496-7025. 
H^man  DevcHOomen'  4  A^mg^    :•    L-ju'S  Ouatrano.  Rm.  305,  Tet.  301-496- 

■'&40 

>-jr'3n  Oveioon.--;  4  Ag  -q-S.  Dr   Anita  ScsteK,  Rm.  203A.  Tel.  301-496-9403 
H.,~,an  Emtxovo«oqy  4   Development.  I>    Arthur  Hoversland,  Rm    319A,  Tel 

3.. '-iSc-^bj? 

I'Ti'^o'.oOioiogy  O  AiJi^m  Stylos,  Rm  222A,  Tel  301-496-7780 -... 

i"i^unc)ogicai  Scierces   C-   Anita  Corman  Weinbiatt,  Rm.  233A,  Tel.  301-496- 

:'79 

^'a'nmallan  Genetics  Or  -cTy  t'oL-er's  "ti  349  Tel  3C 1-496-7271 _.., 

►.:ei3iciral  Chemistry   O   Ro-^aia  Duhos   Rm   5.  Tel  301-496-7107 

Vetatxiic  ='athoto<jy  Df  Mai:eiina  Powers.  Rm.  435,  Tel.  301-496-5251 

Vo'iDo.iS'"   D'   Knsh ''-'Shna-   Rn^   339A,  Tel  301-496-7091 - 

^.le'a.iOvKOChemistry  O  Edvwaro  Zap.;tSKi  Rm  3l0,  Tel.  301-496-7733 

V':-ot>al  PhysoJo^v  4  Gontiics   '     0'    Wa-^n  Slater.  Rm.  238.  Te«.  301-496- 

WicfoCial  Phybioitxjv  4  Gf optics  2.  D»   Gerald  Liddel.  Rm.  357.  Tel.  301-496- 

7':c 

Vaivjiar  4  C«*j.ar  Biocn,Mcs.  Dr.  Patncia  Jost,  Rm  236A.  Tel.  301-496-7060.. 

'.'.  i^c^-iar  Sioiogy  Or  Zam  Abedm.  Rm.  328.  Tel.  301-496-7830 

Moecjiaf  Cytology   [>  Ramesh  Nayak,  Rm.  2338.  Tel  301-496-7149 

^  oufoicgica'  Sciences-t.  Or  Allen  C  SlOOlmiller,  Rm  4378,  Tel  301-496-7279 

Se,-3'ogcal  Sc-?nces-2  Or  Slepheo  Gobel,  Rm  1A05,  Tel  301-496-8808 

N..u'jiogv  A  t>  Cathe-ie  Woo<«)ury,  Rm.  303A.  Tel  301-496-7506 

'^eufotogy  B-!    Dr  jo  Anr  McCoonell,  Rm.  152.  Tel  301-496-7846 

Nfufoiogy  3  2  Dr  ne'r-an  Tettelbaum.  Rm.  152.  Tel  301-496-7422...... 

r.oj'oiogv  C  Or  fenoet^  New-ock.  Rm  232,  Tel  301-496-5591 

Njrsng  Res^a/ch  0'   3»^"j0€  McFarland.  Rm.  A18,  Tel.  301-496-0558 

'.^tntion   Dr   A.  Lien  Wu   R--    ?04   Tel.  301-496-7178 

r-irjt  B^>logy  4  Medicine-      >   -   TeneM  Hofleld.  Rm.  325,  Tel.  301-496-7818 

O'.i!  B'Oioqy  4  Me<1ic"e-i   Or  .   "errell  Hotfeld.  Rm.  325,  Tel.  301-496-7818 

C—oot^aics  4  MirsojiosKeata^  M      lo-r  Stewart  Rm.  350.  Tel.  301-486-7581  . 

Pjir^itxocherrjslrv,  Dr   Jonr  Md'f-is   "-^   A^6.  Tel.  301-496-7820 

-aihoiogy  A   Or   Houston  Baxtff   -"'^    337.  Tel.  301-496-7305 — 

•'a'noicgv  a  Dr  Mar'ir  Paaarair -,,---  Rm.  352,  Tel.  301-496-7244 

f-'-armaccic^g-,    Dr   JoseC  Ka..^'   Rm  206,  Tel.  301-496-7406 

'-/v;j'  B'OChemistr,   Di   Gooa  Rannit.  Rm.  2188.  Tet.  301-496-7120 

^■^.sioiogical  Cnemissry   Dr   Stanley  Burrous.  Rm  3398.  Tel.  301-496-7837 

PKyS^oiogv    Dr    Mic>-aet  A    Lang    Rm    209.  Tel   301-496-7878  

Radiation   Or   jonnZimorCK    Rm   2 ■  :)A    Tel   301-496-7073  

Rec'O'^ucive  Bicicgv  0'  Dnar.3m  "r.rxjsa,  Rm,  307.  Tel.  301-496-7318 

Rop'oCuCtive  cnaoc"n'«cK5y    "'    Api^ta'ar  A   Shaikh,  Rm.  3258,  Tel.  301-496- 

.885" 
Pcscif3;-x,  4  Applied  Pnys.oiogy   Dr   Clyde  WatKms.  Rm.  218A,  Tel.  301-496- 

73?0 
S^'eiy  4  Occucaiionai  i-eaith  O  Richard  Rhoden,  Rm.  154,  Tel.  301-496-6723.. 
Sen-vj-y  Oiso'df?r>5  4  LanT.jajf>    C-    Mi;"aei  Halasz,  Rm    1A03.  Tel.  301-496- 

-:5C 
So.-iai  Sc-nces  4  PoooidHon  Ms  Car j*  Campbell,  Rm.  210,  Tel.  301-496-7906  . 

Surgen,  4  Bioenqmeenng   >   Raui  P   Para/ikal,  Rm.  322,  Tel.  301-496-7027 

Surgery    Antj5"-..^s.o!oqy  4  "aL-ma    3f    Keith  Kraner,  Rm.  3198,  Tel  301-496- 

':.  :c  ?qv   Or   Aitred  Marorzi   Rm   2'.  5  Tel  301-496-7570 

'•',,C'<,;ai  Meijicine  A  Pa,-ai.toio<;y    D"    Jean  Hickman,  Rm.  334,  Tel.  301-496- 
'■90 

yir>ogy   Dr   Br jce  Mau'er   Rm   309,  Tel  3C1-496-7605 .-....- , 

Visoa:  SoencHS  A-i    0'   Amia  S  iran,  Rm  207.  Tel.  301-496-7000 — — 

v.SLai  Sconces  A  2  Or   ja'e  Mu  R  439A.  Tel,  301-496-7795 

Visual  Sciences  B  Or  Samuei  Rawimys.  Rm.  340.  Tel.  301-496-7248 


June  13-15.. 


June  7-9 

June  26-28... 
June  29-30. . 
June  12-14  .. 

June  5-7 

June  21-23  .. 

June  7-9 

June  8-10 

June  28-30  .. 

June  8-10 

June  14-16. 
June  14-16.. 
June  7-9 


June  12-14  . 
June  27-28.. 


June  22-24... 
June  7-9 

June  5-7 

June  29-30... 
June  15-17.,. 
June  21-23,.. 

June  7-9 

June  22-24... 
June  15-17... 
June  15-17 ., 
June  14-16.. 
June  13-15.. 
June  14-17... 
June  13-16.. 
June  12-15.. 
June  21-23.. 
June  20-22.. 
June  19-21.. 
June  12-15  . 

June  5-8 

June  21-23.. 
June  14-16.. 
June  20-23. 
June  14-16.. 
June  20-22 
June  26-28.. 
June  22-24., 
June  21-23., 
June  13-15.. 

June  7-9 

June  12-14.. 


June  12-14., 


June  7-9 

June  14-16.. 

June  8-10.... 
June  13-14., 
June  21-23.. 


June  21-23,,.. 
June  19-21... 

June  15-17... 
June  15-17... 
June  13-16... 
June  7-9 


Time 


Location 


8:30.. 


8:00 

8:00 

8:00 

8:30 

8:30 

8:00 

8:00 

9:00 

8:30 

8:00 

8:00 

9:00 

9:00 


8:30.. 
8«)., 


June  14-18 8;30„ 

June  21-23 8:30,, 


8:30.,.. 
8.30... 
8:30... 
8:00... 
8:30... 
8:30,.., 

8:30... 


8:30 

8:30 

8:30 

8:00 

8:30 

8.00 

8:00 

8:30 

8:30 

800 

8:30 

8:30 

830 

8:30 

8:30 

7:00  p.m. 

8:00 

8:30 

8:30 

8:00 

8:30 

8:30 

8:30 

8:30 


8:30,. 

8:30.. 
8:30.. 


G,^est  Quarters.  Bethesda.  WD 

Holiday  Inn,  Geo'gelown,  DC. 

Crown  Plaza.  Pockville.  MD 

Cfown  Plaza.  Rockviiie.  MC 

NiM,  Room  7,  BiGg,  3iC.  Bethesda,  MD. 

NIH,  Room  4,  Bidg  31C.  Bettiesda,  MD 

NIH,  Room  6,  Bloy,  3tC,  Bethesda.  MD. 

Marbury  House.  Georgetown.  DC 

NIH   Rix)m  8,  Bidq  ,  31C,  Belhesda.  MD, 

Channel  Inn.  Wasnmqton,  DC 

Hyatt  Regency.  Bethesda,  MD 

Bamada  Inn,  Bemesda.  MD 

Gut  St  Quarters.  Bethesda,  MD 

Ramada  inn,  Bethesda,  MD 

Martxjry  House,  Georgetown   DC 
Hoiid.iy  Inn,  Chevy  Chase   MD 

Holiday  Inn  Be'hesda.  MO 
Hohday  Inn,  Chevy  Chase,  MD 

The  Georgetown  inn.  Washington.  DC 

Crowne  Plaza.  Pcdviile,  MD 

Holiday  Inn.  Crevy  Chase  MD 

Holiday  Inn.  Bc'-csda.  MD 

Omni  Georgetown  Hotel.  Washington.  DC. 

She'aton  Potomac,  RocKville,  MD. 

Cfowne  Plaza  Rockifllie.  MO. 

One  Washington  Circle  Hotel.  Washing'on. 

Hyan  Regency   Bethesoa  MO 

Crowne  Plaza  Rockvilie  MD. 

MarOury  House,  Georgetown,  DC. 

Holiday  Inn,  Georgetown.  DC 

Hyati  Regency,  Bethesda.  MD 

Hotel  Washinqto"  Washington.  DC 

The  Savoy  Suites  Hotel.  Washington,  DC 

Omra  Georgetown  Hotel.  Washington,  DC 

Crowne  Plaza.  Rcckville.  MD 

NIH   Room  7,  Bidg,  31C,  Bethesda,  MD. 

Holiday  Inn,  Chevy  Chase,  MD 

Holiday  Inn,  Che'/y  Chase  MD 

Quest  Quarters,  Bethesda  MO 

The  Savoy  Suites  Hotel.  Wasnmgton,  DC 

Crowne  Plaza.  RocKville,  MD 

Holiday  Inn.  G>3orgelown.  DC 

American  Inn  Be'hesda,  MP 

Holiday  Inn,  Georgetown,  DC 

Holiday  Inn,  Georgetown,  DC 

RarT«da  Inn,  Bet.nesda,  MD 

Holiday  Inn,  Bethesda,  MD 

Holiday  Inn.  Bethesda,  MD 

Key  Bridge  Marnott,  Arlington.  VA.  ■ 

Holiday  Inn,  Bethesda.  MO 

Mart>ury  House,  Georgctow.n   DC, 
Capitol  Holiday  Inn,  Wastiington.  DC 


DC 


9:00.- Embassy  Souare  Suites.  Washington,  DC 

8:00 Holiday  inn,  Bethesda.  MD 

2:00  p.m I  Ramada  inn.  Bethesda,  MD 


8:00,, 
8:30.. 


Crowne  Piaia,  Rockvillc  MD 
Holiday  inn,  Georgetown.  DC 


8:00 _ ,  Crowne  Plaza,  RocKville.  MD 

8:30 Holiday  mn,  Bethesda,  MD 

8,30 One  Washington  Circle  Hotel    Washington,  DC 

8:30 1  The  Savoy  Suites  Hotel,  Washington.  DC 


(Catalog  of  Federal  Domestic  Asbistitnce 
Pro(?rym  Nos.  13,306,  13.333,  13.33",  13,393- 
13.396.  13.837-13.844.  13,0415-13.878.  13.892. 
13.893,  National  InstitutPR  nf  Hp,ii!h   HHSl 

Dated:  May  4.  1989. 
Betty  J,  Beveridge, 

Committee  MunagemerJ  Oficer.  NIH. 
|FR  Doc.  89-11521  Filed  5-12-89;  8:45  am) 

BILLING  CODE  414(H)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Doclcet  No.  N-89- 19871 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Adninistration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
requirement  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soUciting  public 
comments  on  the  subject  proposal. 
ADDRESS:  Interested  persons  are  in%iteii 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  0MB  Desk  Officer.  Office 
of  Management  and  Budget.  New- 
Executive  Office  Building. 
Washington.  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  ,M.jn.i>;i  n:vnt 
Officer.  Department  uf  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410. 
telephone  (202j  755-6050.  This  is  not  a 
toll  free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr,  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Dep:irtmenl  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  .Notice  lists  the  following 
information: 

(1)  The  title  of  the  information  collection 
proposal: 

(2)  the  office  of  the  agency  to  collect  the 
information: 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  the  agency  form  number,  if 
applicable: 

(5)  what  members  of  the  public  will  be 
affected  by  the  proposal; 

(6)  how  frequently  information 
submissions  will  be  required: 

(7)  an  estimate  of  the  total  numbers  of 
hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response: 

(8)  whether  the  proposasl  is  new  or  an 
extension,  reinstatement,  or  revision 


of  an  information  collection 
requirement;  and 
(9)  the  names  and  telephone  numbers  of 
any  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Mousing  and  Urban 
Development  Act,  42  U.S.C.  3535(d), 

Date:  May  5,  1989, 

|oha  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  Land  Sales  Registration. 
Purchaser's  Revocation  Rights.  Sales 
Practices  and  Standards,  and  Formal 
Procedures  and  Rules  Practice 
Office:  Housing 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Interstate  Land  Sales  Full  Disclosure 
Act  requires  certain  subdivision 
developers  to  register  with  the 
Department  of  Housing  and  Urban 
Development  or  to  operate  under  certain 
exemptions.  The  addition  of  the  Multiple 
Site  Subdivision  Exemption  will 
alleviate  certain  developers  of 
subdivisions  uique  in  nature  from 
complying  with  registration 
requirements. 
Form  Number  None 
Respondents:  Individuals  or  Households 
and  Businesses  or  Other  for-Profit 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Nunnberof 
Respoodenfs 


FrequefKy 

of 
Resporwe 


Hours  per 
Resporwe 


Burdert 
Hours 


Registration   ,  

P'ooerty  Report  Receipts 

Financial  Statements 

Annual  Reports  ot  Activity „ 

txempiion  Filing  (1710  16) 

Exemption  Filing  (1710  15) 

Annual  Reports  o<  Activity  (for  Multiple  Site  Exemption) 

Lot  Information  Statement 

Recordkeeping  Property  Receipts  Lot  Information  Statement.. 
Receipts  


1.800 

1 

84.17 

151.506 

1.800 

166.66 

.03 

9,000 

1.075 

J» 

301 

1,075 

36 

301 

115 

20 

2,300 

ISO 

20 

3,000 

190 

28 

42 

ISO 

SO 

.03 

225 

1,800 

28 

S04 

150 

28 

42 

Total  Estimated  Burden  Hours:  167,221 

Status:  Revision 

Contact:  Roger  G.  Henderson,  HUD, 

755-0502  and  John  Allison,  OMB,  (202) 

395-6880 

Date:  May  5.  1989, 
|FR  Doc  89-11558  Filed  5-12-89:  8:45  am) 
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Office  Of  Environment  and  Energy 

1  Docket  No.  1-89-1521 

Intent  To  Issue  a  Finding  of  No 
Significant  Impact,  Silver  Lakes 
Development.  Cities  cf  Pembroke 
Pines  and  Miramar.  Broward  County 
FL 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  it 
intends  to  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  based  on  the 
preliminary  Environmental  Assessment 


(EA)  prepared  for  the  project.  Comments 
are  solicited  before  the  HUD  Atlanta 
Regional  Office  will  make  a  final 
determination  whether  to  proceed 
without  preparing  an  Environmental 
Impact  Statement  (EIS). 

Description 

Silver  Lakes  is  a  proposed  mixed  use 
development,  located  in  western 
Broward  County,  in  the  Cities  of 
Pembroke  Pines  and  Miramar.  Florida. 
The  site  is  approximately  two  miles 
west  of  1-75.  It  is  bounded  on  the  north 
by  Sheridan  Street,  on  the  east  by 
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Southwest  i:2r,d  Avenue,  on  the  west 
by  Southwes!  iMih  .Avenue,  .ind 
(i.Ktencis  one  half  mile  south  of  propos''d 
Vf.ramar  Parkway  extended.  The  overall 
bile  consists  of  2350  acres 
(approximately  four  square  miles) 
run.iing  one  m.le  in  an  PdSt-west 
direction  and  4  miles  m  a  north-south 
direction.  About  60  percent  (1420  ar.res) 
Is  within  City  uf  Pembroke  Pines  and  40 
percent  (930  , teres)  is  within  the  City  of 
N^i.-amar. 

The  develi.;pment  prog-am  for  the 
project  Includes:  1253  units  of  single 
fii.Tily  housing.  21"8  units  of 
tov\'nhouse/ villas.  3067  condominium 
units,  758  square  feet  of  retail  space 
552,700  squa'-e  feet  of  office  space,  30<J 
hotel  rooms,  220  acres  of  recreational 
tirea  and  land  set  aside  for  elementary 
wnd  middle  s(  hools. 

The  ove"--!!]  project  vviU  be  developed 
in  three  phases— Phase  1  (1989-19931. 
Phase  II  (ig^M-igQei  and  Phase  III  (1999- 
2fK13,  Only  the  first  two  phases,  located 
in  Pembroke  Pines,  are  m  the  HUU  Title 
X  application.  The  Title  X  program 
provides  mortgase  insurance  for 
financing  land  acquisition,  land  and  site 
preparation  and  the  installation  of 
infrastructure  to  allow  land  to  be  sold 
for  housing  and  related  uses.  Mortgage 
insurance  for  the  construction  of  housing 
units  is  not  pari  of  the  Title  X  program. 

Purpose  of  FONSI  Notice 

I\irsuant  to  HUD  environmental 
regulations  at  24  CFR  Part  50.  a 
preliminary  environmental  assessment 
has  been  prepdreri  by  Hl'Ds  Coral 
Gables  Field  Office  to  determine 
whether  or  not  an  EIS  should  be 
required.  It  is  the  tentative  finding  of  the 
FA  that  there  will  not  be  a  significant 
impact  on  the  human  environment  and 
that  the  pro|ect  is  in  compliance  with 
the  .National  Environmental  Policy  Act 
and  HUD  environmental  regulations  at 
24  CFR  Part  50.  Including  the  processes 
under  the  related  environmental  laws 
and  authorities  cited  at  24  CFR  50.4, 

Considerable  work,  analyses  and 
public  review  have  bet^n  rnnipleted 
under  the  Development  of  Regional 
Impact  Review  process  pursuant  to 
Florida  statutes  and  in  the  Development 
Order,  issued  by  the  Florida  Department 
of  Comm.uni'y  Affairs,  under  Florida's 
Qu-ility  Development  program.  This 
process  required  coordinated  Sta'e-wide 
rev.cws  and  nrtigation  measures  were 
made  a  part  of  the  Development  Order. 
Among  the  imparts  that  have  been 
indentified,  floodplain  management  and 
wetlands  protection.  HUD  have 
addressed  through  specific  procedural 
processes  for  those  issues  as  required 
hy  Fedenl  Fx,'(  ii'ive  Orders  11988  and 
1 IWU  iespt'(,iiv(.-i_v    The  review  and 


decisionmaking  process  required  by  the 
Executive  orders  has  been  completed 
Other  issues,  such  as  com.patibility, 
access,  access,  and  hazards  and 
nuisances  associated  with  the  mining 
activities  on  the  site  and  in  the  vicinity 
of  the  project  will  be  ameliorated  as  this 
area  of  Broward  County  continues  to 
urbanize. 

Additional  Information  and  Request  for 
Comments 

In  accordance  with  the  applicable 
regulations,  a  proposed  FONSI  has  been 
prepared,  and  a  Notice  to  that  effect  is 
hereby  published.  Pursuant  to  40  CFR 
1501,4(e)  of  the  Council  on 
Environmental  Quality  regulations,  there 
will  be  a  thirty  (30)  day  comment  period 
before  HUD  makes  its  final 
determination  on  the  FONSI.  Interested 
individuals,  governmental  agencies,  and 
private  organizations  are  invited  to 
comment  on  the  proposed  FONSI, 

Written  comments  should  be 
submitted  within  thirty  (30)  days  of  the 
publication  of  this  Notice  to:  Raymond 
A,  Harris,  Regional  Administrator. 
DHUD.  Attention:  Regional 
Environmental  Officer,  75  Spring  Street. 
SW,  Atlanta,  CA  30303-3388, 

The  proposed  EA  which  serves  as  the 
basis  for  the  FONSI  and  supporting 
documentation  are  available  for  review 
until  the  close  of  the  comment  period  at 
the  following  locations: 
Ivar  O.  Iverson.  Regional  Environmental 
Officer,  HUD  Regional  Office.  75 
Spring  Street.  SW.,  Atlanta,  GA 
30303-3388,  Telephone:  (404)  331-3167 
(Commerical),  242-3167  (FTS) 
Orlando  Lorie",  Manager,  HUD  Coral 
Gables  Office.  1320  South  Dixie 
Highway,  Coral  Gables,  FL  33146- 
2911,  Telephone:  (305)  662-4500 
(Commercial),  822^510  (FTS) 
The  above  commercial  numbers  are 
not  toll  free  numbers. 

Dated:  May  8, 1989, 
Richard  H,  Broun, 

Directur.  Office  of  Environment  and  Energy. 
|FR  Doc.  89-11556  Filed  5-12-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(KV-930-09-4212-14;  N-509861 

Realty  Action,  Humboldt  County, 
Nevada 

EFFECTIVE  DATE  fune  14. 1989, 
AOENCV:  Bureau  of  Land  Management. 

Interior. 


action:  Notice  of  Realty  Action- 
Advertisement  of  public  land  to  be  .sold 
at  fair  market  value  by  noncompetitive 
land  sale  procedures,  The  land  is 
located  m  Humboldt  County,  Nevada. 
The  sale  of  public  land  will  resolve 
unauthorized  use  and  occupancy. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  Act  of  October  21  1976 
(43  U.S.C.  1713.  Section  203).  the  Bureau 
of  Land  Management  will  sell  at  fair 
market  value  the  following  described 
parcels  of  public  land  by  noncompetitive 
land  sale  procedures: 

Mount  Diablo  Meridian.  Nevada 

T.  44\  .  R  31  R  Sec,  20: 
E'2F.''iiSE^SE^SEV4. 
E''2EVA'E''4SEUSEV4. 
Containing  5  acres. 

For  a  period  of  45  days  from  the  da  le  of 
this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  .Management, 
"05  E,  4th  St..  WInnemucca,  NV  89445. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hal  Green,  District  Realty  Specialist. 
Bureau  of  Land  Management. 
VVmnemucca  District  Office.  705  E,  4lh 
St.,  Winnemucca.  NV  89445  (702)  623- 

36"6 

SUPPLEMENTARV  INFORMATION:  The 

parcels  of  public  land  border  private 
land  in  northern  Humboldt  County. 
Competitive  interest  could  not  be 
determined  at  the  time  of  sale 
preparation.  In  order  to  eliminate 
conflicts  of  Interest  in  land  owner.ship. 
noncompetitive  land  sale  procedures 
have  been  used 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
public  lands  to  the  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  public  land  laws,  including  the 
mininfi  laws.  Any  subsequent 
application  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  This  segregative  effect  of  the 
Notice  of  Rea!t\  Action  shall  terminate 
upon  issuance  of  the  patent  or  other 
document  of  conveyance  to  such  land, 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
270  days  from  the  date  of  publication, 
whichever  occurs  first.  Payment  for  the 
property  shall  be  by  cash,  certified 
chock,  postal  money  order,  bank  draft, 
or  cashier's  check  made  payable  to  the 
Dept,  of  the  Interior-BLM. 

The  Authori'zed  Officer  may  withdraw 
the  parcel  from  sale  if  It  is  determined 
that  consumma'ion  of  the  sale  would  be 
inconsistent  with  the  provisions  of 
existing  law  or  policy. 


The  land  sale  is  consistent  with 
Federal  regulations  contained  in  Title  43 
CP'R,  specificallv: 

43  CFR  2710.0^(3)(iii)  Direct  sale  as 
provided  for  In  2711.3-3  of  this  title  may 
be  used  when  the  lands  offered  for  sale 
are  completely  surrounded  by  lands  in 
one  ownership  with  no  public  access,  or 
where  the  lands  are  needed  by  State  or 
local  governments  or  nonprofit 
corporations,  or  where  necessary  to 
protect  existing  equities  In  the  lands  or 
resolve  inadvertent  unauthorized  use  or 
occupancy  of  said  lands, 

43CF"R  2711.3-3(a)5  A  need  to  resolve 
inadvertent  unauthorized  use  or 
occuf.infy  of  the  l.inds. 

Reservations  to  the  Federal 
Government 

1.  Rights-of-way  for  ditches  and 
canals  constructed  under  the  authority 
of  the  United  States,  Act  of  August  .30, 
1890,  26  Stat.  391;  43  U.S.C.  945. 

2.  All  mineral  deposits  together  with 
the  right  to  prospect  for,  mine,  and 
remove  the  same.* 

3.  Patent,  when  issued,  will  be  subject 
to  the  following  right-of-way  of  record: 
N-1461,  24.9  kv  Harney  Electric 
Cooperative.  Inc, 

Dated:  May  4,  1989. 
Rot>ert ),  Neary, 

Acting  District  Manager,  Winnewucca. 
|FR  Doc.  89-11570  Filed  5-12-89;  8:45  am) 
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Minerals  Management  Service 
Request  for  Preliminary  Information 

The  US.  Department  of  the  Interior's 

Minerals  Management  S>'rvice  (MMS)  is 
seeking  comments  and  mforrr,ation  from 
the  oil  and  gas  industry  regarding 
specific  areas  of  interest  for 
hydrocarbon  exploration  in  the 
Washington/Oregon  Plannina  Area  of 
the  Outer  Continental  Shelf  (OCS).  The 
oil  and  gas  industry  is  requested  to 
assist  the  M.MS  !>;,  delineating  areas  of 
interest  on  maps  and  providing  support 
documentation. 

The  MMS  is  requesting  these 
comments  and  information  at  the 
request  of  the  Pacific  Northwest  OCS 
Task  Force  to  assist  them  in  their  work. 
The  MMS  Is  delineating  a'^as  of  relative 
hydrocarbon  potential  to  further  assist 
the  Task  Force  in  developing 
recommendations  for  thr  Secretary  of 
Interior  on  proposed  OCS  Sale  132, 


■  the  mimTHi  Lii>pi)sii<i  or  interesis  having  no 

k!,nv\n  miner;*!  v.iiup  wtii  \w  rx)nvpyed 
simiiltancDusly  with  the  surf.u.c  I'slale  a1  the  lime  of 
s,i!e.  The  ptirch.ihPr  will  be  rt'tjuircd  to  rrmit  $50.00, 
nonrcftind.iblc  fee  K.iilurp  to  do  so  will  result  in  Ihc 
t  ,in<:piUitii>n  of  thr  milf. 


which  is  tentatively  scheduled  for  Apr! 
1992.  The  Pacific  Northwest  OCS  Task 
Force  was  established  in  lanuciry  of  1989 
to  advise  the  Secretary  on  issues  related 
to  potential  leasing,  exploration,  and 
development  of  oil  and  gas  in  the 
Washington/Oregon  Planning  Area.  It  is 
composed  of  representatives  from  the 
Department  of  the  Interior,  the  States  of 
Washington  and  Oregon,  and  Pacific 
.Northwest  Tribal  Governments, 

This  request  is  being  issued  well  in 
advance  of  the  beginning  of  the  two- 
year  presale  planning  process  to  allow 
for  early  identification  of  potential 
environmental  and  multiple-use 
conflicts  by  the  Pacific  Northwest  OCS 
Task  Force.  The  two-year  presale 
planning  process  for  profwsed  Sale  132 
is  scheduled  to  begin  in  late  1989. 

Indications  of  interest  will  be 
considered  proprietary  and  confidential. 
They  will  be  summarized  by  the  MMS 
and  presented  to  the  Pacific  Northwest 
OCS  Task  Force  in  synthesized  form  to 
protect  company  confidentiality.  The 
Task  Force  will  then  study  alternatives 
to  reduce  the  size  of  the  area  being 
considered  in  the  leasing  process. 

Respondents  are  requested  to  indicate 
areas  of  interest  by  providing  a 
numerical  ranking  of  seven  subareas 
designated  A  through  G.  The  subareas 
should  be  given  priority  rankings  of  from 
1  through  7,  using  1  as  the  highest 
priority  and  7  as  the  lowest.  In  addition, 
respondents  are  requested  to  designate 
300  lease  blocks  they  consider  to  be  of 
highest  priority  for  leasing  plus  an 
additional  300  blocks  they  consider  to 
be  of  secondary  priority.  Areas  of 
interest  may  be  indicated  by  listing 
block  numbers  or  by  outlining  blocks  on 
maps  which  are  available  free  of  charge 
from  the  Regional  Supervisor,  Office  of 
Leasing  and  Environment,  Pacific  OCS 
Region,  MMS,  1340  West  Sixth  Street, 
Los  Angeles,  California,  90017,  Phone 
(213)  894-7107.  The  requested 
information  should  be  provided  to  the 
MMS  no  later  than  )une  16. 1989, 

Oil  company  representatives  or  others 
who  have  information  as  described 
above  are  encouraged  to  contact  J.  Lisle 
Reed,  Regional  Director.  Pacific  OCS 
Region,  MMS.  at  (213)  894-2048  to 
schedule  individual  meetings  at  their       * 
convenience  between  May  15. 1989.  and 
June  16. 1989,  For  additional 
information,  interested  parties  should 
contact  John  B.  Smith  of  the  Pacific  OCS 
Region  at  (213)  894-4154. 

D.ite:  M.iy  a  1969. 
|,  Lisle  Reed. 

Regional  Director.  Pacific  OCS  Rrgion, 
Minerals  Management  Service. 
(ER  Doc.  89-11541  Filed  5-12-89:  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

Docket  No  AB  ?90(Sot>-No.  66)] 

The  Georgia  Northern  Railway  Co^ 
Abandrnment  Between  Moultrie  arul 
Pavo.  in  Colquitt,  Thornat  and  Brooks 

Counties,  GA;  Not'ce  o''  »"tndingt 

Ine  Commission  tias  issued  a 
certificate  authorizing  The  Georgia 
Northern  Railway  Company  to  abandon 
its  15-mJle  line  of  railroad  between 
Moultrie  (milepost  28,0-B)  and  Pavo 
(milepost  13.0-B),  in  Colquitt,  Thomas 
and  Brooks  Counties,  GA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  a  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  lO-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  irt  49  U.S  C,  10905 
and  49  CFR  Part  1152. 
Norela  R.  McGee. 
Secretary. 
|FR  Doc  89-11720  Filed  5-12-89:  8:45  um\ 

BILUNG  COOE  703S-O1-M 


(Finance  Docket  No.  31458) 

James  Rvet  Corp.  of  Virginia.  Ir>c,  ar>d 

James  River  Paper  Co.,  Inc.;  Merger 
E  xernption   James  River  U.S.  HoiOings, 

Inc    and  James  Rivf  ••Nor»v,ilk,  Inc. 

James  River  Curpofdlion  of  Virginia, 
Inc.  (JRC).  a  noncarrier.  and  ils  wholly- 
owned  subsidiaries  discussed  below 
have  filed  a  notice  of  exemption  for  the 
merger  of  James  River  U.S.  Holdings. 
Inc.  and  (JR  U.S.)  James  River-Norwalk. 
Inc.  (JR-Norwalk)  into  James  River  Pap<-r 
Company.  Inc,  (JR  Paper).  Prior  to  the 
restructuring.  BeHin  Mills  Railway.  Inc. 
(BMR),  a  class  III  rail  carrier  and 
Riverside  Transportation.  Inc.  (RTI).  a 
motor  contract  carrier,  were  subsidiaries 
of  JR  U.S.  Meridian  &  Bigbce  Railroad 
Company  (M&B).  a  class  III  rail  carrier, 
was  a  subsidiary  of  JR-Norwalk.  The 
purpose  of  the  merger,  which  became 
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effective  on  .•\pril  -'«,  19b9,  is  tu 
strcamlinp  corporiitc  opernlions  through 
the  consolidation  of  subsidiary 
companies.  The  transaction  will  not 
result  in  any  si«nificant  change  in  the 
m.ir>ijj«.'nient  or  operations  of  the 
su'jsuli.ir^  c.irners.  which  will  remain 
separate  entities. 

This  is  a  transaction  withm  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  approval  under  49 
CFR  n80.2(dl(3|  it  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
The  proposed  transaction  is  intended  to 
effect  operating  efficiencies. 

To  ensure  that  hll  em.ployecs  who  may 
be  affected  by  the  transaction  are  given 
the  minimum,  protection  afforded  under 
40  U,S  C.  10505(g)(2)  and  49  U.S.C.  11347. 
the  labor  conditions  set  forth  in  New 
Ynrk  Dv<  A  Rv.— Control— Brooklyn 
Eastt'rr  D:st.  360  I.C.C.  60  (1079),  are 
im.posed. 

Petitions  to  revoke  the  exemption 
under  49  I'  S.C.  10505(d)  may  be  filed  at 
arv  time  The  filing  of  a  petition  to 
revoke  w:'.l  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Com,^llsslon  and  served  on:  jacquelyn  E. 
Stone.  McGuire.  Woods,  Battle  » 
Bouthe,  One  ]am<s  Certer.  Richmond, 
VA  23219 
Decided;  May  4. 1969. 
By  the  Commission,  lane  F.  Mackall, 
Director,  Office  of  ProceedinjiS. 
Norela  R  McCee,  , 

[FR  Doc  89-11354  Filed  5-12-fl9.  8:45  nmj 
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|Financ«Docket  No.  313921 

Soutti  Carolina  Centra)  Railroad  Co., 
Inc..  Lease  Exemption.  Central  of 
Georgia  Railroad  Co.  and  The  Soutti 
Western  Rail  Road  Co..  Line  Between 
Smithville.  GA  and  White  Oak,  AL 

ACENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


subject  to  standard  employee  protective 
conditions.  The  Commission  also 
exempts  under  49  U  S.C  10505  from  the 
approval  requirements  of  49  U  S  C. 
10903,  etseq..  the  discontinuance  of 
operations  over  the  line  by  the  current 
operator.  Central  of  Georgia  Railroad 
Company,  subject  to  standard  employee 
protective  conditions 
DATES:  This  exemption  will  be  effective 
on  May  22. 1989.  Petitions  for 
reconsideration  must  be  filed  by  June  5 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31392  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  Petitioner's  representatives: 
Central  of  Georgia  Railroad  Company 
and  South  Western  Rail  Road  Company: 
Richard  W.  Parker,  Three  Commercial 
Place,  Norfolk.  VA  23510.  South 
Carolina  Central  Railroad  Company: 
Slover  &  Loftus,  Kelvin  ].  Dowd.  1224 
17th  St.  NW..  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245,  [TDD 
for  hearing  impaired  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  informatini  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  May  4, 1989. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre.  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Spcrelary. 
[FR  Doc.  8&-11550  Filed  .'►-12-89:  8:45  am| 
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summary:  Under  49  U  S  C.  10505.  the 

Conimibsiun  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
1 1343,  vt  ,s-(.'^,.  the  lease  by  the  South 
Ca:ol!na  Central  Railroad  Company. 
l.'u;  from  Central  of  Georgia  Railroad 
Company  and  The  South  Western  Rail 
Ruad  Company  (subsidiaries  of  the 
Southern  Railway  Company,  a  wholly 
ovsned  subsidiary  of  .Norfolk  Southern 
Corporation)  of  79  miles  of  railroad  line 
and  rail-related  property  between 
Smithville,  GA  and  White  Oak.  AL, 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcennent  Administration 

I  Docket  No.  88-51 

Thomas  H.  McCarthy,  DO.  Revocation 
of  Registration 

On  December  28. 1987.  the  Deputy 
Assistant  Administrator  of  the  Drug 
Enforcement  Administration  (DEA), 
Office  of  Diversion  Control,  issued  to 
Thomas  H.  McCarthy,  D.O. 
(Respondent),  of  Dayton,  Ohio,  an  Order 
to  Show  Cause  and  Immediate 
Suspension  of  Registration  proposing  to 
revoke  Respondent's  DEA  Certificate  of 


Registration  AM2801492.  The  Immediate 
Suspension  of  Registration  was  stayed 
by  a  United  Slates  District  Court 
allowing  Respondent  to  retain  his 
registration  during  the  pendency  of  this 
case.  The  Order  to  Show  Cause  alleged 
that  Respondents  registration  was 
inconsistent  with  the  public  interest  due 
to  numerous  violations  of  State  and 
Federal  laws  which  shall  be  enumerated 
more  fully  herein. 

Respondent  timely  filed  a  request  for 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Dayton,  Ohio,  on  June  14  through 
17. 1988.  Administrative  Law  ludge 
Mary  Ellen  Bittner  presided.  Thereafter, 
counsel  for  both  sides  filed  proposed 
findings  of  fact  and  conclusions  of  law 
for  consideration.  On  December  20, 
1988.  ludge  Bittner  issued  her  Opinion 
and  Recommended  Ruling,  Findings  of 
Fad,  Conclusions  of  Law  and  Decision 
of  Administrative  Law  judge. 
Subsequently,  the  Administrative  Law 
Judge  transmitted  the  entire  record  of 
these  proceedings  to  the  Administrator 
for  his  consideration.  The  Administrator 
has  reviewed  the  record  and,  pursuant 
to  the  provisions  of  21  CFR  1316.67. 
issues  his  final  order,  based  upon  such 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

Sections  303(0  and  304(a)(4)  of  the 
Controlled  Substances  Act  (21  U.S.C 
823(f]  and  8:4(a)(4))  provide  for  the 
revocation  of  a  registration  which  is 
found  to  be  inconsistent  with  the  publ  c 
interest.  The  relevant  factors  to  be 
considered  in  anv  such  revocation  are 
outlined  in  21  U.S.C.  823(0.  They  are:  (1) 
The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority.  (2)  The 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 
controlled  substances.  (3)  The 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances.  (4)  Compliance 
with  applicable  State.  Federal,  or  local 
laws  relating  to  controlled  substances. 
(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  Administrative  Law  Judge  found 
that  on  December  6, 1977,  the  Ohio  State 
Medical  board  found  Respondent  guilty 
of  numerous  counts  of  issuing  Schedule 
11  controlled  substance  prescriptions 
which  departed  from  "minimal 
standards  of  care"  as  defined  by  the 
Ohio  statutes.  The  Board  suspended 
Respondent  from  the  practice  of 
medicine  for  thirty  days  and  placed  him 
on  probation  for  one  year  following  the 
suspension.  An  Ohio  state  court  upheld 
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the  Board  on  one  count  and  modified  the 
Board's  order  and  placed  Respondent  on 
probation  for  three  months  with  no 
suspension  of  his  license  to  practice 
medicine. 

On  March  9. 1988,  the  Ohio  Medical 
Board  found  that  Respondent  had 
practiced  medicine  without  a  license 
between  January  1985  and  June  1986  It 
further  found  that  between  January  1 
and  September  30, 1985,  Respondent  had 
purchased  878,.500  dosage  units  of 
controlled  substances  which  constituted 
"a  failure  to  use  reasonable  care 
discrimination  in  the  administration  of 
drugs."  The  Board  revoked  Respondent's 
license  to  practice  medicine. 
Respondent  obtained  a  stay  pending  an 
appeal. 

Former  patients  established  that  for 
several  years  Respondent  had  been 
issuing  controlled  substance 
prescriptions  without  examining  or  even 
seeing  these  patients.  Respondent  s  wife 
frequently  signed  the  prescriptions.  On 
many  occasions.  Respondent  was  not  in 
the  office  when  patients  were  issued 
signed  prescriptions  for  controlled 
substances.  Prescriptions  for  controlled 
substances  were  also  obtained  for 
friends  or  relatives  who  never  saw 
Respondent.  Prescriptions  for  these 
former  patients  were  issued  monthly, 
and  regularly  included  Tuinal,  Valium, 
Soma  compound  with  codeine, 
phendimetrazine  and  phenterm.ine,  all 
controlled  substances.  Respondent 
continued  to  regularly  issue  these 
prescriptions  even  during  the  pregnancy 
of  one  of  the  patients.  These 
prescriptions  were  filled  and  sold  on  the 
street.  Respondents  prescription 
practices  were  designed  to  insure  quick 
and  easy  access  to  controlled 
substances.  Other  than  perfunctory 
weight  and  blood  pressure  checks,  no 
attempt  was  made  to  provide  medical 
care  to  these  patients.  It  was  simply  a 
drug  supply  operation  and  the 
Administrator  finds  that  the  drugs  thus 
prescribed  and  dispensed  were  not 
issued  for  a  legitimate  medical  purpose. 

The  names  of  persons  receiving 
prescriptions  for  controlled  substances 
by  Respondent  who  lived  in  the  same 
geographical  area  were  made  known  to 
local  Ohio  law  enforcement  personnel. 
Of  50  such  persons.  32  were  suspected 
traffickers  and  11  had  previously  been 
arrested  for  controlled  substance 
violations.  Another  police  officer  in  a 
nearby  county  purchased  Tuinal  from  a 
person  who  received  the  prescription 
from  Respondent. 

Respondent  issued  controlled 
substance  prescriptions  to  another 
undercover  police  office  who  informed 
Respondent  that  he  had  recently  been 
released  from  a  drug  abuse  clinic. 


Without  any  physical  examination  and 
without  taking  a  medical  history. 
Respondent  issued  a  prescription  for 
SEP,  a  Schedule  III  controlled  substance 
containing  secobarbital,  butabarbital 
and  phenobarbital.  On  a  repeat  visit  to 
Respondent's  office,  this  officer  received 
another  prescription  issued  by 
Respondent's  wife  which  doubled  the 
quantity  of  the  first  prescription.  Again 
there  were  no  examinations  of  any  kind 
or  even  dialogue  between  doctor  and 
patient.  Respondent  was  not  in  the 
office.  The  Administrator  finds  that 
these  prescriptions  were  not  issued  for  a 
legitimate  medical  purpose. 

In  July  1983  the  DEA  seized 
approximately  14.588  controlled 
substance  prescriptions  from  a  local 
pharmacy.  Approximately  11,015  of 
those  prescriptions  had  been  written  by 
Respondent.  Respondent  wrote  4,357 
prescriptions  for  Schedule  II  drugs 
between  January  1.  1982  and  July  26, 
1983.  He  wrote  the  remaining  6,658 
Schedule  Ill-V  prescriptions  between 
January  1.  1983  and  July  26. 1983.  The 
DEA's  review  of  these  prescriptions 
revealed  that  Respondent  issued  108 
con'rolled  substance  prescriptions  on  a 
day  he  was  not  at  the  office. 
Approximately  20  of  those  were  for 
Schedule  II  controlled  substances  which 
bore  Respondent's  signature.  During  a 
four  day  period  when  Respondent  was 
ill  and  not  in  the  office,  he  (or  his  wife). 
issued  a  total  of  226  prescriptions  for 
controlled  substances. 

During  the  months  of  May  and  June  of 
1983.  the  DEA  set  up  surveillance  at 
Respondent's  office.  On  May  23, 1983. 
Respondent  issued  identical 
prescriptions  for  Tuinal,  SBP,  Talwin. 
and  Adipex  to  two  patients  and  their 
wives.  Their  wives  did  not  accompany 
them  to  Respondent's  office.  A  total  of 
1,320  dosage  units  of  controlled 
substances  were  prescribed  for  these 
four  individuals  in  one  day.  This  pattern 
was  repeated  numerous  times.  Patients 
and  their  spouses  or  other  relatives 
obtained  identical  prescriptions  for 
multiple  controlled  substances  on  the 
same  day.  It  is  obvious  that  these 
prescriptions  were  not  issued  for  a 
legitimate  medical  purpose  and  the 
Administrator  so  finds. 

DEA  investigators  reviewed  invoices 
of  sales  of  controlled  substances  to 
Respondent  and  ascertained  that  in 
1983,  Respondent  purchased  40,000 
dosage  units  of  phendimetrazine,  24,000 
dosage  units  of  Statobex.  and  160,000 
dosage  units  of  SPRX.  In  1984, 
Respondent  purchased  80,000  dosage 
units  of  SPRX,  80,000  dosage  units  of 
phendimetrazine,  and  7.000  dosage  units 
of  phentermine.  In  1985,  Respondent 
purchased  298,000  dosage  units  of 
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phendimetrazine  and  90.00u  uos.ige 
units  of  phentermine.  In  1986, 
Respondent  purchased  322.000  dosage 
units  of  phendimetrazone,  132,000 
dosage  units  of  phentermine,  and 
190.000  units  of  Adipex.  In  1987, 
Respondent  purchased  205.600  dosage 
units  of  Adipex.  343,000  dosage  units  of 
phendimetrazine,  and  5,000  dosage  units 
of  phentermine.  The  Administrator 
agrees  with  the  Ohio  hearing  officer 
who  stated  that  "at  best.  Dr.  McCarthy's 
purchases  as  a  whole  must  be  termed  as 
so  highly  imprudent  as  to  indicate 
severe  deficiencies  in  his  ability  to  make 
reasonable  discriminating  decisions  in 
his  administration  of  drugs."  DEA 
records  indicate  that  no  single  pharmacy 
in  the  State  of  Ohio  purchased 
controlled  substances  at  those  levels. 

The  Ohio  Medical  Board  seized  over 
9,000  prescriptions  for  controlled 
substances,  primarily  Schedule  II.  issued 
by  Respondent  between  1980  and  1982, 
These  prescrptions  were  issued  to  over 
800  patients.  Forty  such  patients  were 
selected  for  profiling.  Through  expert 
testimony,  it  was  established  that  in 
almost  every  case.  Respondent  had 
excessively  prescribed  and  at  such 
levels  as  to  addict  some  patients.  The 
prescriptions  were  not  medically 
justified  and  for  many.  Respondent  kept 
no  medical  histories  at  all.  Prescriptions 
given  to  these  patients  were 
contradictory  and/or  were 
unpredictable  and  dangerous. 
Prescriptions  for  the  Schedule  II  narcotic 
Percodan  were  issued  in  such  amounts 
that  no  medical  literature  could  be 
found  which  even  mentioned  prescribing 
in  such  quantities.  The  Administrator 
finds  that  these  prescriptions  were  not 
issued  for  a  legitimate  medical  purpose. 

During  the  first  week  of  December 
1981,  Respondent  underwent  an 
operation  and  was  out  of  the  office. 
During  that  time.  Respondent  (or  his 
wife),  issued  prescriptions  for  over  2.500 
dosage  units  of  Schedule  II  controlled 
substances.  From  January  1980  through 
February  1982,  Respondent  prescribed 
an  average  of  1,000  dosage  units  of 
controlled  substances  per  day  every  day 
that  his  office  was  open.  Between  1980 
and  1982,  Respondent  also  prescribed 
2.9  percent  of  the  total  amount  of 
methaqualone  produced  in  the  United 
States  during  that  same  time  period,  or 
1.3  percent  of  the  total  methaqualone 
available  for  medical  purposes  in  the 
United  States  during  that  same  period. 

The  Administrative  Law  Judge  found 
that  over  a  period  of  years.  Respondent 
prescribed  and  dispensed  enormous 
quantities  of  controlled  substances  in 
inappropriate  combinations,  too 
frequently,  in  excessive  amounts,  and 
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cften  to  patients  he  did  not  even  see. 
The  Administrator  adopts  the  findings  of 
the  Administrative  Law  Judge  and 
further  finds  that  Respondent's 
prescribing  practices  show  a  tnfal 
disregard  for  'he  law,  accepted  medical 
practice  and  total  incompetence  in 
dispensing  and  prescribing  controlled 
substances.  The  danger  to  the  pubhc  due 
to  Respondent's  purposeful  illegal 
dispensing  and  prescribing  cannot  be 
overemphasized. 

Respondent  contends  that  nr-.uch  ,)f  ;he 
evidence  against  him  occurred  prior  to 
the  1964  amendments  to  the  Controlled 
Substances  Act  of  1970  establishing  the 
public  interest  grounds  for  rt;vocation 
and  therefore  may  not  be  considered. 
There  is  no  merit  to  this  argument.  The 
.Administrator  has  considered  similar 
arguments  in  fames  Bcoie.  MD..  Docket 
No.  87-19,  53  KR  15149  (April  27.  19881, 
and  Richard  T  Robinson.  M  11.  Docket 
No.  87-28.  53  FR  15154  (April  27,  1988], 
An  applicant's  "experience  in 
di?pensing"  (which  includes  prescribing 
and  administering),  made  applicable  to 
registrants  by  21  U  S,C.  824(a|(4),  is  a 
statutory  factor  which  "shall'  be 
considered  as  set  out  in  21  U.S.C. 
6^3(f)(2)  That  such  evidence  may  be  far 
removed  in  time  to  the  present  day  only 
affects  the  weight  to  be  given  sucii 
evidence. 

Therefore,  upon  consideration  of  the 
reco.'d  in  this  matter,  it  is  the  decision  of 
the  Administrator  to  revoke  the 
certificate  of  registration  issued  to 
lhon;d3  H  McCarthy,  D.O.  and  deny 
any  pending  applications  for  renewal. 
The  continued  registration  of  Dr, 
.McCarthy  would  be  contrary  to  the 
public  interest.  Accordingly,  having 
concluded  that  there  are  lawful  bases 
tor  the  revocation  of  Respondent's 
registration,  and  for  the  denial  of  any 
pending  applications  for  renewal,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  a24  and  28  CFR  O.lCKJ(b),  hereby 
orders  that  DEA  Certificate  of 
Registration  AM2801492,  previously 
issued  to  Thomas  H.  McCarthy,  D.0„  be. 
and  It  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  that 
registration  be.  and  they  hereby  are, 
denied. 

Tis  ord>  r  is  effective  May  15,  1989. 
)ohn  C.  L.awn. 
Administrator. 

Dati-d  May  8.  1989. 
|FR  Doc  89-11572  Filed  &-12-fl8:  8;45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Presei^ation; 
Meeting 

Notice  IS  hereby  given  that  the 
National  .Archives  Advisory  Committee 
on  Reservation.  Ad  Hoc  Charters 
Subcommittee  will  meet  on  June  6,  1989 
The  meeting  will  be  held  from  10  a  m,  to 
'i  p.m.  on  Tuesday,  [une  6,  1989,  in  Room 
105  of  the  National  Archives  Building, 
"•.':■  and  !'enns\lvania  Avenue,  KW., 
V.  ashinxton,  DC2(M<»8. 

The  agenda  for  the  meeting  will  be: 

1.  Charters  Monitoring  Svstem. 

2.  Glass  deflection  studies. 

3.  Helium  measurements. 

4.  Contingency  planning. 

This  meeting  is  open  to  the  public.  For 
further  information,  contact  Alan 
Calme8  on  (202)  523-1546. 

Notice  of  the  meeting  is  made  in 
accordance  with  the  Federal  Advisory 
Committee  Act. 

Dated:  May  9, 1989. 
Don  W.  Wilson, 
Archivist  of  the  United  States. 

[FR  Doc.  8»-n522  Filed  5-12-89;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  Section  inia)(2|  of  the 
Federal  Advisory  Comm.ittee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographers 
Fellowships  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  May  Sl-June  1. 1989,  from  9:0(5 
a.m. — 8:00  p.m.  in  Room  M07  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW.,  'Washington.  DC  20,506 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation. 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 


Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
M,iy  9.  1989, 
Yvonne  M.  Sabine, 

Di rector.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

\¥V.  Doc,  89-11580  Filed  5-12-89:  8,45  am) 
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Dance  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Feder.il  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographers 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
:f-4,  1989,  from  9:00  a.m.-8:30  p,m  ;  June 
5. 1989,  from  9:00  a.m.-9:00  p.m  .  June  6 
1989,  from  9:00  a.m.-6:30  p.m.:  and  June 
7, 1989,  from  9:00  a.m.-6:30  p.m.  in  Room 
M07  of  the  Nancy  Hanlss  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washmgton,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  7, 1989  from  3.30 
p.m.-6:30  p.m.  The  topics  for  discussion 
will  be  policy  issues. 

The  remaining  portions  of  this  meeting 
on  June  3-4. 1989,  from  9:00  am.  -8:30 
p,m  ;  on  June  5, 1989.  from  9:00  a.m.-9:00 
p.m.:  on  June  6, 1989,  from  9:00  a.m.-8:30 
p.m.;  and  on  June  7, 1989,  from  9:00  a.m.- 
3:30  p.m.  are  for  the  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Yvonne  M.  Sabine. 

Director  Council  and  Panel  Operations. 
National  Endowment  for  the  .Arts. 
May  9. 1989 
[FR  Doc.  89-11581  Filed  5-12-89:  8:45  amj 

BtU-ING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-264] 

Renewal  of  Facility  Operating  License 
No.  R-108;  Dow  Chemical  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  5  to  Facility 
Operating  License  No.  R-108  for  the 
Dow  Chemical  Company  (the  licensee), 
which  renews  the  license  at  an 
increased  power  level  for  operation  of 
the  TRIGA  Mark  I  research  reactor 
located  on  the  licensee's  site  in  Midland. 
Michigan. 

The  facility  is  a  non-power  reactor 
that  has  been  operating  at  a  power  level 
not  in  excess  of  100  kilowatts  (thermal). 
The  renewed  Facility  Operating  License 
No.  R-108  authorizes  an  increased 
power  not  in  excess  of  300  kilowatts 
(thermal)  and  will  expire  twenty  years 
from  its  date  of  issuance. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  regulations  in 
10  CPTl  Chapter  I.  Those  findings  are  set 
forth  in  the  license  amendment. 
Opportunity  for  hearing  was  afforded  in 
the  notice  of  the  proposed  issuance  of 
this  renewal  in  the  Federal  Register  on 
December  15, 1986  at  51  FR  44956  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

Continued  operation  of  the  reactor  at 
the  increased  power  level  will  not 
require  alternation  of  buildings  or 
structures,  will  not  lead  to  significant 
changes  in  effiuents  released  from  the 
facility  to  the  environment,  will  not 
increase  the  probability  or 
consequences  of  accidents,  and  will  not 
involve  any  unresolved  issues 
concerning  alternative  uses  of  available 
resources.  Based  on  the  foregoing  and 
on  the  Environmental  Assessment,  the 
Commission  concludes  that  renewal  of 
the  license  will  not  result  in  any 
significant  environmental  impacts. 

The  Commission  has  prepared  a 
Saety  Evaluation  Report  (NUREG-1312) 


for  the  renewal  of  Facility  Operating 
License  No.  R-108  and  has.  based  on 
that  report,  concluded  that  the  facility 
can  continue  to  be  operated  by  the 
hcensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  prepared  an 
Environmental  Assessment  which  was 
published  in  the  Federal  Ri^ister  on 
May  1, 1989  (54  P'R  18614)  for  the 
renewal  of  Facility  Operating  License 
No.  R-108  and  has  concluded  that  this 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  November  14, 1986,  as 
supplemented  on  June  2. 1987,  August  14, 
1987,  April  29,  1988.  and  January  10. 
1989;  (2)  Amendment  No.  5  to  Facility 
Operating  License  .No.  R-108:  (3)  the 
related  Safetv  Evaluation  Report 
(NUREG-1312)  and  (4)  the 
Environmental  Assessment  dated  April 
20. 1989.  These  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street 
NW.,  Washington,  DC  20555. 

Copies  of  NUREG-1312  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171  or  write  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington.  DC  20013-7982. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  May  1989. 
Charles  L  Miller, 

Standardization  and  Non-Power.  Reactor 
Project  Directorate.  Division  of  Reactor 
Projects — ///.  IV,  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 
\Vn  !),jr  89-11576  Filed  5-12-89:  8:45  am) 
BILLING  CODE  759(H)1-«I 


[Docket  No.  50-3021 

Denial  of  Portion  of  Application  for 
Amendment  to  Facility  Operating 
License  Florida  Power  Corp    et  al. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied  a  portion  of  a  request  by  Florida 
Power  Corporation  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-72,  issued  to  the 
licensee  for  operation  of  the  Crystal 
River  Unit  3  Nuclear  Generating  Plant 
(the  facility),  located  in  Citrus  County. 
Florida. 

The  proposed  amendment  requested 
changes  to  section  6,  Administrative 
Controls,  and  requested  modification  of 
the  audit  frequencies  for  the  Security. 
Emergency  and  Fire  Protection  plans  to 
be  consistent  with  10  CFR  73.40(d). 
Notice  of  Consideration  of  Issuance  of 


this  amendment  was  published  in  the 
Federal  Register  on  February  24, 1984 
(49  FR  7035). 

The  licensee's  application  for 
amendment  was  dated  April  14, 1983,  as 
modified  December  13, 1983,  July  25, 
1984,  January  24, 1986,  October  16. 1986 
and  August  18, 1987. 

One  of  the  requested  changes  to 
section  6,  Administrative  Controls, 
involved  the  addition  of  a  footnote  to 
Figure  6.2-1.  "Corporate  Organization." 
and  Figure  6.2-2,  "Facility 
Organization,"  which  would  have  stated 
that  the  organizations  may  be  changed 
"without  prior  License  Amendment 
provided  that  a  revision  to  Figure  6.2-1 
(and  Figure  6.2-2)  is  included  with  the 
next  License  Amendment  request."  The 
staff  determined  that  the  proposed 
footnote  was  not  acceptable,  even 
though  the  staff  does  not  disagree  with 
its  intent.  The  staff  recognizes  the 
addition  of  the  footnote  as  an  attempt 
by  the  licensee  to  address  the  problem 
of  burdensome  administrative  effort  and 
delays  in  implementation  of  desired 
organizational  changes.  However,  the 
proposed  footnote  would  permit 
unilateral  licensee  changes  to  the 
Technical  Specifications  (TS)  without 
prior  NRC  review  and  approval.  This 
would  violate  the  regulations.  A  more 
appropriate  solution  is  presented  in 
NRC  Generic  Letter  88-06,  which 
permits  removal  of  the  organization 
charts  from  the  TS  with  appropriate 
changes  to  the  administrative  control 
requirements  of  the  TS. 

By  letter  dated  April  27, 1989.  the 
licensee  committed  to  proceed 
expeditiously  to  request  an  amendment 
removing  the  organization  charts  from 
the  TS  in  accordance  with  Generic 
Letter  88-06. 

The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  May  5, 1989. 

By  June  14. 1989,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  leave  to  intervene  must 
be  filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington.  DC.  by 
the  above  date. 

A  copy  of  this  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  A.H.  Stephens.  General  Counsel, 
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Florida  Power  Corporation,  MAC-A5D. 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  April  14,  198,3,  as 
modified  December  13, 1983,  [uly  2,5, 
1984,  January  24,  1986,  October  16,  19H6 
and  August  18.  1987,  and  |2|  the 
Commission's  letter  to  Florida  P()W(!r 
Corporation  dated  May  5,  1989,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington.  DC,  and 
at  the  Crystal  River  Public  Library.  6<;a 
N.VV.  First  Avenue,  Crystdl  River. 
Florida  32629.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC,  20555,  Attention: 
Director,  Division  of  Reactor  f^oiects 

Hated  at  Rockville.  Maryland,  this  5th  day 
of  May  1989  . 

Harley  Silver, 

Pni'tfct  Manager.  Protect  Directorate  II-2. 
Division  of  Ri'actor Projects  I/II.  Office  of 
Xucleur  Reactor  Regulation. 
[FR  Dec  89-n5'7  Filed  5-12-89;  8:45  am) 
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DEPARTMENT  OF  STATE 

Advisory  Committee  on  International 
Law;  Partially  Closed  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  at 
10  00  a.m.  on  Friday,  June  2,  1989,  in 
Room  1207  of  the  Department  of  State. 
2201  C  Street.  NW.,  Washington,  DC. 
The  morning  session  will  not  be  open  to 
the  public;  the  afternoon  session  (2:00 
p  m.  to  3:00  p  m.)  will  be  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room. 

The  subject  meeting  will  focus  on 
policy  and  legal  issues  relating  to  the 
International  Couil  of  Justice.  As  the 
mom.ng  session  will  include 
examination  and  discussion  of  material 
classified  in  accordance  with  Executive 
Order  12356  the  disclosure  of  which 
could  adversely  affect  the  foreign  policy 
interests  of  the  United  Stales,  it  has 
been  closed  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(Bl. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  to  attend  the  afternoon  session 
should,  prior  to  |une  1.  notify  the  Office 
of  the  Assistant  Lee  il  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-€77l)  of  their  name,  affiliation. 


address  and  telephone  number  in  order 
to  arrange  admittance. 
Bruce  C.  Rashkow, 

E\fi:.'n'P  Dirfrtor. 

May  3.  1969. 

|FK  Doc  8<»-ll546  Filed  5-12-89;  8.45  a.m.] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP),  and  Review  and  Solicitation  of 
Public  Comment:  United  States 
International  Trade  Commission  Public 
Report  Assessing  Economic  Impact  of 
Proposed  Modifications  of  the  List  of 
Articles  Eligible  for  Duty-Free 
Treatment  Under  the  U.S.  Generalized 
System  of  Preferences  (GSP):  Tlmex 
Petition 

The  GSP  Subcommittee  of  the  Trade 
Policy  Staff  Committee  hereby  notifies 
interested  parties  of  the  opportunity  to 
comment  on  the  public  version  ol  the 
United  Slates  International  Trade 
Commission  (USITC)  report  assessing 
the  domestic  economic  impact  of  the 
proposed  addition  of  watches  to  the  list 
of  eligible  items  of  the  Generalized 
System  of  Preferences,  as  requested  in 
the  petition  submitted  by  Timex.  The 
report  is  available  from  the  USITC  by 
calling  Linda  Linkins  in  the  General 
Manufacturing  Division  at  the  USITC  at 
(202)  252-1499  (Room  «413e).  The 
USITC  is  located  at  500  E  Street.  SW  in 
Washington.  DC.  The  report  is  also 
available  for  review  by  appointment  at 
the  GSP  Information  Center,  Office  of 
the  USTR  in  Washington,  DC;  the  GSP 
Information  Center  can  be  contacted  at 
(202)  39S-6971. 

All  comments  concerning  the  USITC 
report  should  be  submitted  in  20  copies. 
in  English,  to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
Committee.  600  17th  Street.  NW.,  Room 
517.  Washington,  DC  20506.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  Wednesday.  May  24. 1989. 
Information  submitted  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2007.7.  If  the  document 
contains  business  confidential 
information,  20  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  12  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  document  containing 
confidential  information  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  and  every  page  of 
the  document.  The  version  that  does  not 


contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
■public  version"  or  "non-confidential "). 

Questions  concerning  the  comment 
period  or  any  other  aspect  of  the  GSP 
program  may  be  directed  to  the  GSP 
Information  Center  at  (202)  395-6971. 

Federal  Register  notices  regarding 
these  submissions  have  been  published 
on  two  occasions.  The  document 
numbers  and  the  dates  of  these  notices 
are  as  follows:  FR  Doc.  88-23939  (Oct. 
18)  and  FR  Doc,  88-23176  (OcL  7).       * 
Sandra  |.  Kristoff, 

Chai'-»,)nian.  Trade  Policy  Staff  Committee. 
|FR  Dec.  89-11557  Filed  5-12-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
May  5,  1969 

The  following  applications  for 

certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  el  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  46252. 

Date  Fi!ed<  May  5.  1989. 

Due  Data  for  Answers.  Conforming 
Applications,  or  Motion  to  Mrilify 
Scope:  June  2, 1989, 

Description:  Application  of  Pacific 
Interstate  Airlines.  Inc.  d/b/a  Carnival 
Air  pursuant  to  Section  401(d)(1)  of  the 
Act  and  Subpart  Q  of  the  Rules  of 
Practice  amends  its  original  application 
for  the  issuance  of  certificate  of  public 
convenience  and  necessity  to  authorize 
it  to  engage  in  scheduled  foreign  air 
transportation  by  deleting  existing 
paragraph  4  reading  as  follows: 

4.  Applicant  requests  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  which  would  authorize  it  to  engage 
in  scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  a  point 


or  points  in  the  United  States  and  a  point  or 
points  in  the  Bahama  Islands. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
jFR  Doc.  8<>-ll530  Filed  .V12-69;  8:45  am] 
Blii.lNC  COOE  4910-S2-M 

Office  of  the  Secretary 

I  Docket  460291 

Application  of  Heritage  Airlines,  Inc. 
for  Certificate  Authority  Under  Subpart 
Q 

AGENCY:  Department  of  Transportation'. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  89-5-23). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Heritage  Airlines, 
Inc..  fit  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation. 
DATE:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  May  19, 1989 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
46029  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King.  Air  Carrier  Fitness 
Division  (P-56.  Room  6401),  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

D;itP(l:  M.jy  8,  1989, 
Pdlrick  V.  Murphy,  |r.. 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc.  89-11531  Filed  5-12-89;  8:45  am] 

BILLING  CODE  4910-62-M 

Federal  Aviation  Administration 

Intent  to  Prepare  an  Environmontal 
Impact  Statement  and  To  Hold  an 
Environmental  Scoping  Meeting  for 
Detroit  City  Airport,  Detroit,  Ml 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  to  hold  a  public  scoping 

meeting. 

SUMMARY:  The  Federal  Aviation 

Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  document  will  be  . 


developed  concurrently  with  the 
preparation  of  a  Master  Plan  for  Detroit 
City  Airport.  The  purpose  of  this  Plan  is 
to  determine  the  facilities  that  will  be 
required  to  meet  future  (a  twenty  year 
time  period)  demand  for  airport 
operations  and  develop  methods  for 
providing  noise  compatibility  with 
surrounding  land  uses.  Forecasts 
indicate  a  need  for  a  primary  runway 
length  of  8,600  feet  in  this  densely 
developed  urban  location.  To  ensure 
that  all  significant  issues  related  to  the 
proposed  action  are  identified,  a  public 
scoping  ineetine  will  he  held 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Guhry   .*\irports  Engineer, 
Federal  Avidtion  Administration, 
Detroit  Airports  District  Office,  8820 
Beck  Road,  Willow  Run  Airport — East 
Side,  Belleville,  Michigan  48111,  (313) 
484-3100, 

SUPPLEMENTARY  INFORMATION:  The 
FAA,  in  cooperation  with  the  Michigan 
Aeronautics  Commission,  Michigan 
Department  of  Transportation  and  city 
of  Detroit  will  prepare  an  Environmental 
Impact  Statement  (EIS)  concurrently 
w  ith  the  preparation  of  a  Master  Plan 
for  Detroit  City  .Airport.  The  purpose  of 
this  Master  Plan  is  to  determine  the 
facilities  that  will  be  required  to  meet 
future  (a  twenty  year  time  period) 
demand  for  airport  operations  and 
develop  methods  for  providing  noise 
compatibility  with  surrounding  land 
uses.  Forecasts  indicate  a  need  for  a 
primary  runway  length  of  8,600  feet. 

Due  to  the  densely  developed  urban 
location  of  the  airport  and  the  potential 
for  significant  environmental  impacts 
associated  with  any  proposed 
expansion,  a  decision  has  been  made  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  concurrently  with  the 
preparation  of  the  Master  Plan,  so  that 
decision  makers  will  have  an  early  and 
complete  understanding  of  the 
consequences  of  any  action  proposed  by 
the  Plan.  The  joint  Lead  Agencies  for  the 
EIS  will  be  the  Federal  Aviation 
Administration  and  the  Michigan 
Department  of  Transportation. 

Two  cemeteries  are  located 
immediately  north  and  south  of  the 
airport's  existing  primary  runway  (15/ 
33).  It  is  the  desire  of  the  people  of 
Detroit,  expressed  during  past  airport 
improvement  programs,  to  not  disturb 
these  cemeteries.  Therefore,  an 
extension  of  Runway  15/33  beyond  its 
present  length  of  5.211  feet  is  not  being 
considered  as  one  of  the  EIS 
alternatives.  Instead,  a  new  runway  is 
envisioned.  New  locations  for  a  8,600- 
foot  primary  runway  that  will  be 
considered  are;  parallel  to  and  west  of 
existing  Runway  15/33  (a  northwest- 


southeast  alignment),  a  north-south 
alignment  and  a  northeast-southwest 
alignment  The  "no  action"  alternative 
also  will  be  investigated  by  the  EIS. 
Each  of  the  three  alternative  runways 
alignments  necessitates  a  different 
layout  of  airport  facilities,  with  different 
environmental  impacts.  Potentially 
significant  issues,  in  addition  to  those 
generated  by  the  construction  and 
operation  of  airport  facilities,  are  to 
include  those  associated  with  the 
relocation  of  residents,  businesses, 
railroads,  road,  and  utilities  from 
alternative  airport  expansion  zones. 

Comments  and  suggestions  are  invited 
from  Federal.  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  sigoificant  issues  identified. 
Copies  of  materials  to  be  evaluated  can 
be  obtained  by  contacting  the  FAA 
informational  contact  listed  above. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meeting 

To  facilitate  receipt  of  comments,  two 
public  scoping  meetings  will  be  held  on 
Wednesday.  June  14, 1989.  They  will  be 
held  in  the  Auditorium  on  thirteenth 
floor  of  the  City-County  Building.  2 
Woodward  Avenue,  Detroit.  Michigan 
One  meeting  will  be  held  at  10:00  a.m. 
for  Federal  and  state  agencies,  and 
another  at  2:30  p.m.  for  local  agencies 
and  other  interested  parlies. 

Issued  in  Des  Plaines,  Illinois,  on  May  4. 
1989. 

Larry  H.  Ladeodorf, 

Acting  Manager.  Airports  Division.  FAA. 
Greet  Lakes  Region. 

[FR  Doc  89-11544  Filed  5-12-B9;  8:45  am] 
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Research  and  Special  Programs 

Adnvnistration 

Avaiiabii'iy  o*  the  Federal 

R.:)d,of,a,tgation  Plan 

AGENCY:  Department  of  Transportation 
(DOT).  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Availability  for  comment. 

SUMMARY:  The  1988  edition  of  the 
Federal  Radionavigation  Plan  has  been 
published  and  is  available  for  comment 

DATE:  Comments  must  be  received  by 
October  31,  1989. 

ADDRESS:  Comments  for  consideration 
by  the  DOT  Navigation  Working  Group 
should  be  forwarded  to  Dockets  Branch. 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
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Transportation.  Comments  should  be 
submitted  In  two  copies.  The  Dockets 
Branch  is  located  m  Room  8421  of  the 
Nassif  Building.  400  Seventh  Street.  SW., 
Washington.  DC  20590.  Office  hrurs  are 
8:30  a.m.  to  5;00  p.m..  Monday  through 
Fnday.  Telephone  (202)  366-5046 
FOB  nnrmtn  information  contact: 
David  Scull.  Ofrice  of  Research  and 
Technology,  Research  and  SpecidI 
Programs  Administration,  Department  of 
Transportation.  400  7th  Street,  SW.. 
Washington,  DC,  20590  (202)  366-4355, 
SUP^UMCNTARY  INFORMATION:  A  COpy 
of  the  Federal  Radionavigation  Plan  is 
available  for  inspection  in  the  Dorkets 
Branch. 

The  1988  Federal  Radiondvigatiun 
Plan  is  available  from: 

1.  National  Technical  Information 
Service  (NTIS)  5285  Port  Rovdl  Road. 
Springfield,  Virginia  22161,  St(v:k 
Number  PB891 63075,  Paper  Copy: 
$21.95,  Microfiche:  $6.95. 

2.  Superintendent  of  Documents,  U.S, 
Government  Printing  Office. 
Washington,  DC  20402.  S/N  006-047- 
0039^5,  Paper  Copy:  $12.00. 


Issued  in  Washung' 
Travi*  P.  Dungan, 
Administro'or.  RSPA 
lFRDoc.89-n53-J  F:: 
aiujNO  cooc  «i»-«o-*i 


m  DC.  on  May  5. 1989. 
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Applications  for  Renewal  or 
IModification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

AQfNCY:  Research  and  Sper-d'  Pr^'jrams 

Administration.  DOT 

ACTION:  List  of  appiic-ttions  for  renewal 

or  modificdtion  of  exemptions  or 

application  to  become  a  party  to  an 

exemption. 

summary:  In  accordance  with  the 
procedures  Rovernint;  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transport. ition's 
Hazardous  .Materials  Regulations  (49 
CFR  Part  107,  Subpart  Bj,  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
matei  lals.  packaging  design  changes, 


additional  mode  of  transportation,  etc  ) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  May  30, 1989. 

ADDRESS  COMMENTS  TO:  Dockets 

Branch,  Research  ami  Special  Programs, 
Adniin!.T!rat;on.  US,  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426,  Nassif  Building,  400  Tth  Street  SW., 
Washington,  DC. 


ApoUcatiOn  No. 


Applicant 


Renewal 

of 
exemp- 
tion 


Application  No. 


3004-X 
3549-X 
4453-X 
4453-X 
4453-X 
5876-X 

5948-X 

5967-X 

6016-X 
6538-X 
6670-X 

681 6-X 

6816-X 

7072-X 
7269-X 
7607-X 


Applicant 


Renewal 

04 
exemp- 


National  Welders 

Supply  Co.,  Inc.. 

Cliarlona.  NC. 
'  U.S.  Department  o( 

Energy.  Washington. 

DC. 
Mayr>es  Explosives 

Cornpany,  Lee's 

Summ4t.  MO. 
Mining  Services 

international  (MSI). 

Salt  Lake  City,  UT 
Cherokee  Products. 

Inc.,  Jefferson  City. 

TN. 
FMC  Corporation/ 

Agncuitural  Chemical 

Group.  Philadelphia. 

PA 
U.S.  Department  of 

Energy.  Washington. 

DC. 
Rocket  Research 

Company,  Redmond. 

VA. 
Airco  Acety  Arc.  Inc.. 

Paducah.  KY 
Intourgas,  Ptein  Air 

S.r  I.,  Milan.  Italy 
»  E.  I.  du  Pont  de 

NetTxxirs  &  Company. 

Inc..  Wilmingtoo,  DE. 
US,  Department  of  the 

Army.  Fails  Church. 

VA. 
McDonnei  Douglas 

Astronautics 

Company.  Saint 

Louis,  mo 
■'  Container  Corporalton 

of  Arrierica. 

Wilmington.  DE. 
US  DepartrT»ent  of 

Energy.  Washington. 

DC 
Ecology  and 

Environment,  inc , 

Lancaster.  NY. 


3004 
3549 
4453 
4453 
4453 
5876 

5948 

5967 

6016 
6538 

6670 

6816 
6816 

7072 
7269 
7607 


7607-X 

Hanson  EngineefS, 
Inccporat'On, 
Spnnqfield,  IL 

7607 

771 6-X 

Kinepak,  inc  ,  Daiias, 
TX 

7716 

7753-X 

Monsanto  CheTiical 
Cornpany,  Saml 
Louis,  mo 

7753 

7835-X 

Liquid  Aif  Corporation 
Walnut  Creek,  CA 

7835 

7835-X 

Natiofiai  Welders 
Supply  Co  ,  Inc., 
Charlone  NO 

7835 

7887-X 

Vulcan  Systems,  inc  , 
Colorado  Springs,  Co 

7887 

7954-X 

^  Air  Products  and              1 
Chemicals,  mc 
Allentown.  PA 

7954 

8006-X 

Bland  &  G^ennon,  Inc  . 
New  York,  NV 

8006 

8065-X 

U  S  Department  ot 
Energy.  Washington. 
DC 

8065 

ei67-X 

MarKistat  Corporation 
New  York.  NY 

8167 

8239- X 

Imaging  and  Sensing 
Technology 
Corporation, 
Horseheads  NY 

8239 

8273- X 

•  TRW  Vehicle  Safety 
Systems,  Inc 
Romeo,  M! 

8273 

8453-X 

Energy  Ventures  Corp 
dba  Columbus 
Powder  Company 
Columbus   IN 

8453 

8465- X 

Chase  Packaging  Corp 
Greenwich,  CT 

8-65 

85'8-X 

Barnetl  Trucking,  Inc  . 
Fillmore,  CA 

8518 

8549-X 

United  Pumping 
Service,  Inc    Cify  of 
Industry,  CA 

8549 

8673-X 

WarKAir,  Inc  , 
Anchorage,  AK. 

8673 

8716-X 

Foote  Mineral 
Company   Malvern, 
PA 

8716 

8723-X 

«  IRECO   Incorporated. 
Salt  Lake  City,  UT 

8723 

8735- X 

Letica  Corporation, 
Rochester,  Ml 

8735 

8742-X 

Cusco  Fabricators 
Limited,  Richmond 
Hili.  Ontario,  CN 

8742 

8901-X 

■  Soweco,  Inc 
Ama'iHo,  TX 

8901 

8988-X 

Dresser  industries.  Inc./ 
Guiberson  Division. 
Houston.  TX 

8988 

9004-X 

i  Metric  Corporation, 
Tulsa,  Ok 

9004 

9015-X 

Monsanto  Chemical 
Company,  Saint 
LOUIS,  MO 

9015 

9027-X 

McGean-Rohco,  inc  . 
Cleveland,  OH 

9027 

9059-X 

Air  Products  and 
Chemicals  mc,. 

Allentown   PA 

9059 

9059-X 

Boeing  Aerospace, 
Seattle  WA 

1        9059 

9078-X 

Monsanto  Chemical 
Company,  St  Louis. 
MO 

j        9078 

9079-X 

!  E,  i.  du  Pont  Oe 

i      Nemours  &  Co  .  Inc  . 

1      Wilmington.  DE 

9079 

i 

Renewal 

Apphca'-or.  No. 

Applicant 

of 
exemp- 
tion 

9101-X 

GE  Astro  Space 

Division,  Pnnceton. 
NJ 

9101 

9108-X 

Ensign-BiCkford 
Company.  Simsbury. 
CT, 

9106 

9192-X 

Air  Products  and 
Chemtcais,  iric-. 
Allentown,  PA 

9192 

9222-X 

Willms  Trucking 
Company,  Inc,  (WTC). 
Charleston  Heights, 

SC 

9222 

9222-X 

Caldwell  Systems,  inc, 
(CSn   tenoir  NC 

9222 

9330-X 

MarVAiT    Inc. 
Anchorage.  AK. 

9330 

9425-X 

American  Chem.cai  & 

9425 

9441-X 
9480-X 

946 1 -X 

9487-X 
951 9-X 

9678-X 

a681-X 

9688-X 

9708 -X 

9714-X 

9729-X 
974 1-X 
9744-X 
9749-X 

9750-X 
9752-X 
9766-X 
9768-X 

9773-X 
980 1-X 

9808-X 


RetiniOQ  C-ompany, 

Inc  ,  Watertjury  CT 
Amt'Ol   Incorporated, 

West  Wanwck.  Rl 
Airco  Specia'  Gases. 

Riverton  NJ 
Atlas  Powoer  Company , 

Dallas.  TX 
Chem-Tech,  L'mited 

Des  Moines,  iA 
Chern-Tech,  Limiter) 

Des  Moines,  I A 
"  Transchem  I 

Corporation,  Kearny. 

NJ 
Rossborough 

Manutactunng 

Comoany,  Avon  Lake, 

OH 
ICI  AiDencas  Inc  / 

Pyrotechrnc 

Specialties  Bryon 

GA 
VVtultaket  ^araney 

Power  System  b 

Waitnam,  MA 
U  S  Department  of 

Energy   Washington 

DC 
E.  I.  du  Pont  de 

Nemours  &  Co..  Inc.. 

Wilmington,  DE. 
Allied-Signai  inc  . 

Momstown,  NJ 
Moura  Batlcnes  Co., 

Inc    Edison,  NJ. 
Akzo  Chemicals.  Inc., 

Chicago.  IL 
Umon  Carbide 

Corporation.  Danbury, 

CT 
IRECO.  Incorporated, 

Salt  Lake  City,  UT 
Ethyl  Corporation, 

Baton  Rouge  LA 
Hercules  Incorporated. 

Wilmington,  DE 
^  Defense  Technology 

and  Procurement 

Agency  Seme. 

Switzerland 
SST  Industries,  inc 

Cincinnati.  OH 
Phelps  Dodge 

Corporation,  Phoenix, 

AZ 
Apache  Powder 

Compa'-y  Benson, 


9441 

9480 
9481 
9485 
9487 
9519 

9678 
9681 

9688 

9708 

9714 

9729 
9741 
9744 
9749 

9750 
9752 
9766 
9768 

9773 
9801 

9808 


Application  No. 

Applicant 

Renewal 

of 
exemp- 
tion 

9878-X 

10090-X 

10159-X 

Tennessee  Eastman 

Company.  Kingsport. 

TN. 
"•Clavirson  Tank 

(Dompany  ClarVson. 

Ml 
' '  Novamax 

9878 
10090 
10159 

Inc.  Atlanta,  GA. 

■  To  renew  and  to  authonze  use  of  an  optional 
poiyeltiylene  tx>ttle  as  an  additional  packaging  con- 
ligunlion  tor  shipment  of  certain  Class  A  explosives. 

'To  authorize  the  addition  of  Hexafkjoroettiane 
(R116)  classed  as  a  non-flammable  gas  as  an  addi- 
tional commodity. 

*  To  renem  and  to  autfxxize  an  increase  m  drum 
capacity  not  to  exceed  55  gallon  capacity  for  ship- 
ment of  certain  corrosive  and  poison  B  iiojios, 

*  To  renew  and  authorise  shpments  of  mixtures 
contanng  up  to  21.5%  iiuorine  (balance  mtrogen. 
argon,  helium,  xenon,  neon  or  krypton)  in  mamfoided 
DOT  Specification  cytinders. 

'To  autohnze  the  increase  of  shipments  up  to 
1000  pounds  per  package  (skid)  and  package  up  to 
rvrtety  (90)  modules  in  each  container. 

'  To  auttiorize  a  combustible  liquid  as  an  addition- 
al commodity  contain  in  bulk  containers  tor  shipment 
by  water. 

'To  authonze  a  rectangular  nalgene  bottle  with 
handles  as  an  additional  container. 

*■  Request  modifications  to  ttie  support  ribs,  sump 
area  fork  Mt  entries,  cfosure  area  and  fittings  on 
po*yethyiene  portable  tanks  tor  8h0ment  of  certain 
corrosive  o'  flammable  liquids  and  an  oxKkzer 

»  To  autrtonze  additional  Class  A  explosives  for 
shipment  by  cargo  aifcratt 

' "  To  authorize  a  larger  pcrtyethyiene  porXabie  tank 
of  up  to  550  gallon  capacity  for  shipment  of  certain 
corrosive  matenals.  flammat)le  kqwds  and  an  oxidiz- 
er 

' '  To  renew  OKemplion  ongmally  issued  on  an 
emergeocv  basis  lor  shipment  of  certain  corrosive 
and  oxtdi?er  materials  in  DOT  Specifications  17E 
and  34  drums  equ^ped  with  %  inch  vert  plugs 


Parties 

/^ppiicauo'-,  No. 

Applicant 

to 

exemp- 
tion 

5792-P 

Son  Rehntng  and 
Marketing  (Company, 
Philadelphia.  PA. 

5792 

6657-P 

TRI-GAS,  Inc..  Irving. 
TX. 

6657 

7052-P 

Fairchild 
(Communications  4 
Electronics  Cx)mpany, 
Germantown.  MD 

7052 

7943-P 

Action  Ctiemical 
Company,  Ptxsenix, 
AZ. 

7943 

821 4-P 

Mazda  Motor  of 
America.  Inc  .  Irvine. 
CA. 

8214 

e236-P 

TRW  Inc,  Romeo  Ml 

8236 

8445-P 

Chemical  Waste 
Management,  inc , 
Oak  Brook.  IL. 

8445 

e445-P 

EnviroCure.  Pittstwrgh. 
PA. 

8445 

851 8-P 

Cumrmngs  Vacuum 
Service  Inc..  Shatter. 
CA 

8518 

8554 -P 

Energy  Ventures  Osrp 
d/b/a  Ckjiumbus 
PONvder  Co.. 
Columbus.  IN 

8554 

8723-P 

Dyna-BlasL  Nortonville. 
KY. 

8723 

8723-P 

Econex  Incorporated. 
Whealon,  IL 

8723 

Parties 

Application  No. 

Apolicant 

to 

exemp- 
tion 

9110-P 

A»ochemS>..  13011 
Marsedte.  France. 

9110 

9198-P 

USOA-U.S 
Oepartmemof 
Agncutture/Forest 
Sev..  Washir>gton.  DC. 

9196 

9381 -P 

Western  Zmc 
Corporation.  Ranch© 
Oomnguez.  CA 

9381 

9498-P 

ConiBico  Fert*zers/A 
Oivwon  of  Commco 
Ltd .  Catgary.  Alberta. 
CN. 

9496 

9599-P 

Puerto  Rico  Cryogenics 
Corporation.  San 
Juan.  PR. 

9599 

9607-P 

A.H  Robins  Company. 
Richmond.  VA 

9607 

9785-P 

Ocean  Star  Container 
Unes/lnlercon 
Shipping  Inc.,  Jersey 
Oty.  NJ 

9785 

10001-P 

A»  Products  and 
Chemicals.  Iik  . 
Allentown,  PA. 

10001 

10103-P 

N.N.B.— Onon.  Inc.. 
Rochester  HMs,  Ml. 

10103 

10108-P 

Oin  Hunt  Speoalty 
(Products  inc..  West 
Paierson,  NJ. 

101  oe 

This  notice  is  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C,  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC  on  May  8. 1909, 
|.  Suzanne  Hedgepeth. 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  89-11535  Filed  5-12-89:  8:45  am) 
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Applications  for  Exprnntions 

AGENCY:  UttiLC  ol  liazardou.s  Materials 
Transportation,  Research  and  Special 
Programs  Administration,  DOT. 

ACTKMi:  List  of  applicants  for 
exemptions, 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 


L0944 


Federal  Register    '  Vol    54    No    92   '  Monday,  May  15.  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  92  /  Monday.  Mhv  13.  1989  /  Noticps 


4 — Ca.'go-only  aircraft,  5 — {'assenger- 

(,,irryin«  dircraft. 

DATE;  Comments  must  be  received  on  or 

bufore  May  30,  1989, 

AOORESS:  Comments  to;  Dockets 

D'.inch,  Research  and  Special  Programs, 


Apoticatioo 
numcef 


10158-N.... 
10161-N.... 

10162-N..., 

10163-N..., 

10164-N..,, 
10165-N.... 
10166-N... 

10167-N.,. 

10168-N... 

10169-N... 
1C170-N... 

10171-N. 
10172-N.. 

10173-N.. 
10174-N.. 

10175-N.. 

10176-N.. 

10177.N.. 


Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 


New  Exemptions 


FOR  FURTHER  INFORMATION:  Copies  of 

the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426.  Nassif  Building,  400  7th  Street, 
SW,.  Washington.  DC. 


Appttcant 


Q.ynar-,,t  NoD€i  Special,  Ctefnistry. 

Aesi  Se"T^any 

Conta'"«'  Co'co'a'io"  o«  .\mefica, 
Wrtmingto'i,  DE. 


iDex  inausiri«S  inc.,  Calvert  Oiy,  KY, 


Aluo  ChefTMcals  Inc.  Chicago.  IL 


Moll  Energy  Limited.  Burnaby,  B.C., 
CN 

US   Oympic  Festival  '89.  OKlaho- 
ma  City  Ok 

Dixie  Poly-Orunn  Corp.  Vemassee, 
SO. 


FiBA  Cc^pfessed  Gas  Equipment, 
WesttxHO,  MA. 


Bennett  Industries.  Peolone.  IL.. 


Carolina  Power  &  Ligtit  Company 

(CP8L)  New  Hill,  NC. 


Cleveland    Container    Corporation, 
Cleveland.  OH. 
I 


Regutation(s)  affected 


Aibel-FauvetRail,  France 


Hoover  Group,  Inc.,  Beatrice,  NE . 


Ottn  Corporation,  Stamford,  CT 

Ethyl  Corporation,  Baton  Rouge,  LA 

Phillips  Container.  Cleveland,  OH 


Eveready    Battery    Company,    Inc., 
Oeveiand,  OH 

Schlumberger   Weil    Services,    Ro- 
Sharon,  TX 


49CFR  173  304. 


49  CFR  171  3(e),  Part  173  subparts 
E,  F,  and  H, 


49  CFR  Part  173  Subparts  0,  F.  H„ 


49  CFR  173.l54(aM12). 


49  CFR  173.1015(a). 


49  CFR  173  118,  173  21,  175.30, 
175  85,  Appendix  B;,  Part  107, 
Subparts  C,  D  and  E  of  Part  172. 

49  CFR  173  12.  Part  173  subparts 
E,  F  and  H. 


49  CFR  173.302,  173.304,  173  305, 
173.306.  173  34(h) 


49  CFR  178  19-7(3),  Part  173  sub- 
part F 


Nature  of  exemption  thereo' 


49  CFR  174.715.. 


49  CFR   178.16-7,  Part  173  sub- 
parts E 


49  CFR  173.315.. 


49  CFR   173   Subparts  D  and  F 
Section  173.266. 


49  CFR  I73  263(a)(l0).. 
49  CFR  173.206 


49  CFR  Part  173  Subpart  F.. 


49  CFR  172.101,  172.400,  175.3.. 


49  CFR  173.80. 


To  autho'ize  sripmeni  of  a  compressed  gas.  NO  S  ,  classed  as  a 
non  'lammabie  gas  'or  shipment  m  non-IX)T  specificate  cyi'r*- 
ders  (modes  V  3) 

To  authorize  manufacture  marK,  and  sell  a  non-DOT  specrf'cation 
potyeltiyiene  open-heatJ  drum  tor  shipment  of  hazardous  was'e; 
cor'osive  tiammaDie  Po'son  B,  and  oxidizer  solids  presently 
aothonzed  lor  shipment  in  a  DOT  Specification  2iC  drum. 
(rT>odels  1,  2,  3) 

To  authorize  manufacture  mariung  and  sale  of  non-DOT  specilca- 
tioi  cargo  tanKs  similar  to  DOT  Specifications  MC-307  ard  MC- 
312  cargo  tanhs  for  liquid  and  semisolid  waste  mater  ais  ;iasse'1 
as  flammable  liquid,  corrosive  material,  and  ocison  B   (model  1) 

To  authorize  shipment  of  SCo  tjenzoyi  peromde  *ith  men  solid, 
classed  as  organic  perox'de  m  a  polyethylene  Dag  overp.aci<ed 
in  a  UN  4  G  fibertjoard  bo%  similar  to  a  DOT  specification  i?9 
tibertraard  box  (mode  1) 

To  authorize  shipment  of  discharged  lithiurn  batteries,  comprised  ol 
one  or  more  cells,  which  contained  50  grams  ot  lithium  when 
new  tor  disposal,  packaged  m  steel  drums  (mode  i) 

To  authorize  carnage  ontxiard  an  aircraft  of  a  small  quart, ly  o*  a 
flammable  liquid  m  a  safety  lamp  (mode  5i 

To  authorize  manufacture  marking  and  sale  of  n.^ri.DO*  specit-ca- 
tion  rotatinaiiy  molded  polyethylene  open  head  iatX)ra!or/  waste 
container  and  over  pack  with  a  snap  on  cover  for  shipment  of 
various  corrosive  poison  B,  and  flammable  soiiOs  arrd  e'-^iOvjioal 
waste  (mode  1.2  3)  '*' 

To  authonze  repair  ol  DOT  Specifications  3A,  3AA,  3B  and  3C 
cylinders  by  allowing  peening  off  and  on  of  collar  neckrinqs  and 
replacement  of  footnngs  by  removal  with  a  air  driven  abrasive 
blade  leaving  the  existing  tab  and  stick  welding  on  new  foomng 
to  tab  (mode  1 ) 

To  authorize  manufacture  mari'ing  and  sale  of  a  non-DOT  specif i 
cation  90  mil,  removable  tiead.  polyethylene  drum  similar  to  the 
DOT  Specification  34  drum  for  transportation  ol  corrosive  materi- 
als authorized  to  be  shipped  m  a  DOT  spec  34  drum  (moa-;s  1. 
2,  3) 

To  allow  contamination  limits  not  to  exceed  10  miliirem  per  hiu'  at 
the  surface  or  2  millirem  per  tiour  at  1  meter  from  the  surface  ol 
the  interior  ol  a  sole  use  rail  care  used  lor  transportation  of  spent 
nuclear  fuel  (mode  2) 

To  authonze  manufacture  marking  and  sale  ol  non-DOT  specifica- 
tion, non-reusable  molded  polyethylene  drum  with  a  capacity  of 
10'-.'  gallons  'or  transportation  of  those  flammable  solids,  oxi- 
dizers and  organic  peroxides  authorized  for  shipment  in  a  DOT 
Specification  35  drum  (modes  1,  2) 

To  authorize  use  oi  non-DOT  specification  iMO  Type  5  portable 
tanks  for  transport  of  various  liquitied  fiamm^abie  gases  (modes 
1,2  3) 

To  authorize  manufacture  marking  and  sale  of  a  non  DOT  specili- 
caiiOn  rotationally  molded,  reusable  polyethylene  tank  within  a 
wire  frame  enclosure  'or  transporting  various  flammable  arxJ 
cor'osive  liquids  and  hydrogen  peroxides  Solution  classed  as 
oxidizer  (modes  1    2) 

To  authorize  transooration  oi  sodium  chionte  solution  not  to 
exceed  42  percent    classed  as  a  corrosive  material    (m,ode  ii 

To  authorize  a  one-time  shipment  ot  solidified  metallic  sooium 
classed  as  flammable  solid  m  a  modified  DCt  specification 
105A500W  tanx  car  (mode  2) 

To  authorize  maeulacture,  marking,  and  sale  of  a  non-DOT  specifi- 
caiion  open-head  5  gallon  capacity  polyethylene  paii  for  shipment 
of  certain  cor'csion  liquids  (mode  i) 

To  authorize  shipment  of  lithium-.ron  pynte  batteries,  classed  as 
flammable  soiiJ,  m  specially  designed  packagmgs  'modes  1  2, 
3.4) 

To  authorize  a  one  time  shipment  ol  a  charged  wen  casing  let 
perforating  gun  engaged  m  oil  well  operations  to  be  transported 
by  common  carrier,  (mode  i) 


:(i'*r 


New  Exemptions— Continued 


Application 
number 


10178-N.. 


10179-N., 


10180-N., 


10iei-N„ 


Applicant 


BW/IP  International,  Inc  .  Van  iviuys, 
CA. 


USA  Fertilizer  Inc ,  Pocaiello,  ID.. 


0)nvenience  Manne  Products,  Inc.. 
Grand  Rapids.  Ml. 


Anglo  Airlines.  Ijnnited,  Crainley,  W. 
Sussex.  England. 


Regulation(s)  affected 


Nature  o(  exemption  tf>ereof 


49  CFR  173.272. 


49  CFR  173.302,  175.3 ,  To  authonze  manufacture  marlung  ar>d  sate  of  a  non  DOT  speoii- 

I  cation  steel  cylinder  similar  to  the  1X)T  specification  39  cylmoer 
(or  transportation  of  Hetium  classed  as  a  nonUanmabte  gas 
(modes  1,  2,  4) 

To  autiK)nze  transport  of  Suliunc  acid  classed  as  a  corrosive 
material  m  non-OOT  specification  miid  sieei  containers  cradle 
supported  and  set  m  pars,  ndgidiy  r^ounied  on  2  truck  flat  beds 
with  each  paw  of  tanks  coupled  together  «vith  piping  at  the  top 
(fiKxJe  1) 

To  manufacture,  ma'V  and  sell  cylinders  similar  to  DOT  Specifica- 
tions 39  without  a  relief  device  to  be  used  as  a  fire  extinguisher 
Charged  with  a  rxyiflammaWe  liquefied  compressed  gas  (mode 

To  authorize  a  or>e  time  shipment  o(  certain  Class  A  explosives  t>y 
cargo  aircraft  (mode  4) 


49  CFR  173  304(aK2).  173  34(d) 


49  CFR  172.101.  175  30., 


This  notice  of  receipt  of  applications 

for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  [49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  May  8. 1989. 
|.  Suzanne  Hedgepcth. 

Chief.  Exempiuins  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  8»-n.V%  Filed  5-12-80:  8:45  am) 

BILLING  CODE  491&-60-M 

[Docket  No.  PS-104;  Notice  1 1 

Flow  Restricting  Devices;  Pipeline 
Safety 

agency:  Office  of  Pipeline  Safety  |OPS]. 
Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT), 
ACTION:  Notice  of  requi-st  for 
information. 

SUMMARY:  The  Pipeline  Safety 

Reauthorization  Act  of  1988  (P.L,  lijfv- 
561)  enacted  on  October  31,  1988, 
requires  the  Department  to  undertake  a 
study  of  the  safety,  cost,  feas!')  ;it\-.  and 
effectiveness  of  requiring  gas  cir.d 
hazardous  liquid  operators  to  install 
emergency  flow  restricting  devices  in 
existing  and  future  pipeline  s\  stems  in 
varying  circumstances  and  locations. 
The  cost  and  effectiveness  of  a 
demonstration  project  of  such  devices 
also  is  to  be  assessed.  This  notice  seeks 
input  from  interested  persons  to  broaden 
the  informational  base  of  the  study.  A 
report  with  findings  of  the  study  and 
any  recommendatnns  for  appropriate 
legislation  is  to  be  submitted  to 
Congress  by  October  31,  1989 
DATES:  Interested  parties  are  invited  «o 
submit  comments  by  July  14,  1989. 
ADDRESS:  Send  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8417,  Office 
of  Pipeline  Safety,  Research  and  Special 


Programs  Administration,  U.S. 
Department  of  Transportation.  4(X) 
Seventh  Street,  SW„  Washington,  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  docketed 
material  will  be  available  for  inspection 
and  copying  in  Room  8426  between  8:30 


a  r:.   ;!nd  5iM1  p  i 


lusiness  day. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lloyd  W.  Ulrich.  (202)  366-4556, 
regarding  the  subject  matter  of  this 
document,  or  the  Dockets  Unit.  (202) 
366-5046,  for  copies  of  this  document  or 
other  material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Information  is  needed  from  interested 
parties  on  the  technical  issues  and  cost 
issues  raised  in  the  public  law  in  order 
to  develop  a  complete  record  on  which 
to  base  a  report  to  Congress.  The 
purpose  of  this  notice  is  to  request  such 
information.  Installation  of  flow 
restricting  devices  is  being  considered 
on  gas  and  hazardous  liquid 
transmission  lines  only,  not  on  gas 
distribution  lines.  This  decision  is  made 
based  on  comments  to  Docket  No.  PS-93 
(to  be  discussed  later  in  this  notice)  that 
the  piping  of  distribution  systems  is  too 
complex  for  such  installations. 
Notwithstanding,  the  valves  and  other 
pressure  control  devices  located  at 
pressure  regulator  stations  (end  of 
transmission  lines)  serving  as  transfer 
points  to  distribution  centers  will  be 
considered  in  the  assessment. 

The  focus  of  this  Congessional 
concern  was  an  event  which  occurred 
on  July  8, 1986,  when  a  Williams  Pipe 
Line  Company  8-inch  hazardous  liquid 
pipeline  sustained  a  ruptured  pipe  seam 
in  Mounds  View,  Minnesota.  The 
accident  resulted  in  two  deaths,  one 
injury,  and  property  damage  well  in 
excess  of  $1,000,000,  The  accident  was 
exacerbated  by  back  flow  or  draining 
from  the  pipeline  after  the  manually 
operated  valves  on  either  side  of  the 


ruptured  section  were  closed.  The  spill 
ignited  in  20  minutes  and  it  took  over  1 
hour  and  40  minutes  from  the  time  of  the 
rupture  to  when  the  pipeline  section 
involved  was  isolated  by  closing  the 
valves.  One  of  the  actions  taken  as  a 
result  of  this  accident  was  that  Williams 
Pipe  Line  Company  installed  remotely 
controlled  valves  on  each  side  of 
Mounds  View,  a  spacing  of  about  5.8 
miles. 

Closer  valve  placement  might  have 
reduced  the  spillage  from  some  other 
recent  hazaidous  liquid  pipeline  failures. 
Three  examples  are  cited: 

(1)  A  failure  of  a  pipe  seam  in  May 
1986  in  Minnesota  resulting  in  a  spill  of 
25,000  gallons  of  fuel  oil. 

(2)  A  crude  oil  pipeline  spill  of  863.300 
gallons  in  Missouri  in  DecembfT  1988 
from  a  failed  pipe  seam. 

(3)  A  pipe  seam  failure  in  Texas  in 
January  1989  resulting  in  a  spill  of 
988,400  gallons  of  crude  oil. 

In  the  last  failure  cited,  the  pipeline 
pumps  were  reported  to  have  been  shut 
down  in  about  8  minutes,  but  the  crude 
oil  continued  to  drain  from  about  19 
miles  of  pipeline  which  was  at  a  hijjher 
elevation  than  the  rupture. 

Limiting  spillage  after  a  pipeline 
failure  by  either  a  remotely  controlled 
valve  (RCV)  or  an  automatically 
controlled  valve  (ACV)  has  been  studied 
by  OPS  in  the  past.  It  was  the  subject  of 
a  contract  study  in  1973-74.  also 
regulatory  proceedings  concerning  valve 
spacing  requirements  on  pipelines 
carrying  highly  volatile  liquids  (HVL)  in 
inhabited  areas  (Docket  No.  PS-53).  and 
another  regulatory  proceeding  which 
included  the  spacing  of  RCVs  and  ACVs 
on  pipelines  (Docket  No.  PS-93).  There 
were  considerable  technical  data  and 
cost  data  generated  from  these  past  OPS 
actions.  The  OPS  anticipates  receiving  a 
significant  amount  of  new  information 
due  to  technological  advances  in 
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rquipmcn!  !()  oper.i'e  RCVs  and  ACVs 
since  the  PS-5J  pructicdinK.  which  was 
conductL-d  in  19«1.  Also,  updated  cost 
figures  on  such  vulve  installations  iire 
iinticipated 

Doth  the  Federal  gas  pipeline  safety 
regulations  (19  CFR  Part  192)  and  >he 
hdz;irdi;as  liquid  pipeline  safety 
rpgul;'tions  (4'^  CFR  Part  195)  contain 
valve  placement  provisions.  However, 
neither  set  of  r"«ul.itions  require  the 
valves  to  be  operdted  automatically  or 
remotely  con'rolled. 

Background  j 

In  1973  the  Department  initiated  a 

contract  to  study  the  rapid  shutdown  of 
failed  pipeline  systems.  The  purpose  of 
this  study  vvas  to  determine  the  state-of- 
the-art  of  equipment  and  systems  used 
t;j  r.ipidly  shut  down  failed  pipelines 
and  limit  pressure  to  prevent  failure. 
The  final  report  dated  October  31, 1974, 
IS  titled  "R.ipid  Shutdown  of  Failed 
Pipeline  Systems  and  Limiting  of 
Pressure  to  Prevent  Pipeline  Failure  Due 
to  Overpressure."  The  report  is 
avd;ir)ble  from  the  N'atnTnal  Technical 
Irifurmation  Service.  U.S.  Department  of 
C  jHimerce.  5285  Port  Royal  Road. 
Springfield.  Virginia  22151. 

There  was  insufficient  failure 
in.'ormation  available  at  the  time  of  the 
study  to  substantiate  that  the  rapid 
shutdown  devices  identified  had 
reduced  accident  seventy  by  limiting 
discharge  of  the  com.modity  being 
transported.  However,  the  study 
established  a  strong  correlation  between 
accident  effects  (fatalities,  injuries,  and 
property  damage)  and  amount  of 
product  discharge  from  hazardous  liquid 
pipelines.  This  correlation  was  based  on 
a  review  of  the  limited  number  of 
accidents  available  for  analysis  in  the 
early  1970s. 

Because  accident  data  revealed  strong 
correlation  between  accident  effects  and 
the  amount  of  hazardous  liquid  product 
discharge,  the  study  report 
recommended  that  mainline  valves  on 
hazardous  liquid  pipelines  in  populated 
areas  be  spaced  according  to  the 
industry  code.  Liquid  Petroleum 
Transportation  Piping  Systems,  ANSI 
B:n  4  (1974  edition).  At  that  time,  this 
industry  code  specified  a  maximum 
spacing  of  RCVs  of  7.5  miles  on  piping 
systems  transporting  lifiiiefied 
petroleum  gas  |LPG]  in  industrial. 
commercial,  or  residential  areas  and  a 
maximum  spacing  of  10  miles  for  valves 
on  sys'ems  transporting  other  liquid 
petroleum.  The  KVmile  spaced  valves 
were  not  required  to  be  remotely 
controlled.  A  spokesman  Uir  the  A.NSl 
831,4  Committee  stated  m  a  Liter  RSPA 
regulatory  proceeding  that  the  reason 
the  B31  4  Code  required  closely  spaced 


valves  in  industrial,  commercial,  and 
residential  areas  was  to  reduce  the 
duration  of  the  hazard  and  facilitate 
pipeline  repair,  not  to  prevent  or  reduce 
the  magnitude  of  the  hazard.  The  valve 
spacing  requirement  of  10  miles  on  non- 
LPG  pipelines  has  since  been  removed 
from  the  B31.4  Code  along  with  the 
requirement  that  valves  on  LPG 
pipelines  be  remotely  controlled. 

Supporting  studies  from  the  National 
Transportation  Safety  Board  (NTSB) 
and  a  DOT  contract  study  by  Batfelle 
Laboratories  in  addition  to  the 
recommendation  from  the  rapid 
shutdown  study  resulted  in  a  regulatory 
proposal  in  1978  (Docket  No.  PS-53)  to 
limit  spillage  from  a  pipeline  carrying 
HVL  in  inhabited  areas.  (The  term 
"HVL"  is  defined  in  S  195.2  as  a 
hazardous  liquid  which  will  form  a 
vapor  cloud  when  released  to  the 
atmosphere  and  which  has  a  vapor 
pressure  exceeding  276  kPa  (40  psia)  at 
37.8'C  (lOO'F)-  The  commodities 
included  in  the  term  "HVL,"  are  LPG 
and  anhydrous  ammonia  and  certain 
natural  gas  liquids.) 

Notice  No.  1  in  Docket  No.  PS-53  (43 
FR  39402,  September  5, 1978)  proposed 
that  ACVs  or  RCVs  be  installed  in 
inhabited  areas  on  both  newly 
constructed  HVL  pipelines,  and  on 
existing  HVL  pipelines  that  are 
replaced,  relocated,  or  otherwise 
changed,  at  points  on  the  pipeline  which 
are  more  than  6.0  km  (3.7  mi)  from  a 
sectionalizing  valve. 

There  were  widely  conflicting  views 
in  the  responses  to  the  notice.  Some 
totally  rejected  the  idea  of  specific 
intervals  for  installing  valves.  Others 
recommended  instalhng  valves  only  at 
pump  stations  and  terminals.  Few  of  the 
recommendations  were  well  supported 
with  meaningful  information. 

In  view  of  the  disparity  of  views,  and 
the  general  lack  of  supporting 
information,  publication  of  another 
notice  (44  FR  53187,  September  13, 1979) 
proposed  the  adoption  of  two 
alternative  valve  spacing  requirements. 
One  alternative  would  have  adopted  the 
concept  of  class  locations  and  valve 
spacing  requirements  similar  to  the 
requirements  of  §§192.5  and  192.179  of 
49  CFR  Part  192  for  new  HVL  pipelines 
and  for  existing  HVL  pipelines  which 
are  relocated,  replaced,  or  otherwise 
changed.  However,  the  proposed  valves 
would  be  remotely  controlled.  The 
second  alternative  would  require 
installation  of  remotely  controlled 
valves  on  both  new  and  existing 
onshore  HVL  pipelines  to  permit 
isolation  of  pipeline  segments  from 
pump  station  to  pump  station  and  from 
pump  station  to  terminal.  Neither  of 
these  alternative  proposals  provided  for 


the  installation  of  automatic  valves  in 
lieu  of  RCVs.  as  did  the  original 
proposal,  because  responses  to  that 
notice  indicated  thai  automatic  valves 
are  not  reliable,  especially  in  pipelines 
transporting  several  commodities  of 
different  physical  characteristics,  such 
as  might  frequently  be  found  in  HVL 
pipelines. 

Studies  by  the  B31.4  Committee  and 
the  American  Petroleum  Institute  clearly 
dem.onstraled  that  closely  spaced  valves 
over  the  full  length  of  HVL  pipelines 
were  not  a  reasonable  means  to  reduce 
the  accident  effects.  Based  on  these 
studies,  the  Department  decided  to 
withdraw  the  proposal. 

The  question  of  requiring  RCVs  and 
ACVs  was  again  addressed  by  OPS  in  a 
February  6, 1987,  Advance  Notice  of 
Proposed  Rulemaking  (Docket  No.  PS- 
93;  Notice  1).  This  advance  notice 
invited  public  comment  on  whether 
certain  proposals  for  new  or  amended 
standards  were  needed  for  the  safety  of 
gas  or  hazardous  liquid  pipelines.  These 
proposals  were  advanced  in  part  by 
Congress  and  by  the  Minnesota 
Commission  on  Pipeline  Safety  as  a 
result  of  the  Williams  Pipe  Line 
Companv  pipeline  accident  in  Mounds 
View,  Minnesota. 

Proposal  No.  4  in  this  .idvance  notice 
proposed  to  "convert  required  shulolf 
valves  on  existing  pipelines  to  work 
automatically  and  require  new  pipelines 
to  be  equipped  with  automatic  shutoff 
valves." 

The  commcnters  in  response  to 
questions  posed  in  the  advance  notice 
indicated  that  neither  RCVs  nor  ACVs 
are  installed  as  shutoff  valves  as 
standard  practice.  Many  of  the 
commenfers  indicated  that  igniti(jn 
usually  occurred  before  either  type  of 
valve  could  shut  down  a  pipeline.  The 
concern  of  potential  hazard  for  false 
closure  of  ACVs  was  brought  out  by  the 
comments.  Cost  estimates  ranged  to 
several  billion  dollars  for  the  entire 
industry. 

The  advance  notice  was  discussed  at 
a  joint  meeting  of  the  two  OPS  technical 
advisory  committees,  the  Technical 
Pipeline  Safety  Standards  Committee 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Commilte,  on 
September  23,  1987.  The  committees 
recommended  that  OPS  study  the 
possible  uses  of  RCVs  and  ACVs  in 
selected  situations. 

Because  of  a  concern  for  a  possible 
reduction  in  safety  due  to  the  rapid 
changes  in  the  transportation 
environment  resulting  from 
technological  advances  and  economic 
deregulation,  the  Secretary  established  .t 
Safetv  Review  Task  Force  with  the 


mandate  to  review  and  analyze  the 
safety  programs  conducted  by  the  DOT. 
The  January  1989  final  report  on  the 
pipeline  safety  program,  "Safety  Review 
Task  Force  Report  on  the  Research  and 
Special  Programs  Administrations 
Pipeline  Safety  Program,"  included  the 
recommendation  that  "RSPA  should 
develop  criteria  for  the  use  of  automatic 
and  remotely  controlled  valves  on 
hazardous  liquid  pipelines." 

(Questions 

The  questions  which  follow  are 
intended  to  focus  public  discussion  on 
the  issues  of  installing  flow  restricting 
devices  identified  by  commeriters  on 
r.xisting  and  new  pipelines,  including 
RCVs  and  ACVs.  The  OPS  believes  that 
more  sophisticated  systems  for  leak 
detection  and  emer^-ency  control  on 
pipelines  have  been  installed  in  recent 
years,  and  that  the  experience  acquired 
from  designing  and  operating  these 
Supervisory  Control  and  Data 
Acquisition  (SCAD.A)  systems  may 
provide  new  information  relevant  to  this 
study,  particularly  regarding  hazardous 
liquid  pipelines. 

The  RSPA  is  particularly  interested  in 
receiving  comments  that  address  the 
safety  of  valve  installations  and  discuss 
the  feasibility  and  cost  effectiveness  of 
such  valve  installations.  In  response  to 
this  notice,  commenters  are  requested  to 
use  the  same  numbering  system  used  in 
the  notice.  Commenters  may  assume 
that  the  proposals  relate  to  interstate 
and  intrastate  gas  transmission  and 
hazardous  liquid  pipelines. 

Identify  Flow  Restricting  Devices 

The  study  is  to  address  the 
installation  of  "emergency  flow 
restricting  devices"  on  existing  and  new 
pipelines.  While  this  term  is  not  defined 
in  the  legislation,  the  term  is  interpreted 
to  include  b'ock  valves,  plug  and  ball 
valves,  flow  control  valves,  pressure 
limiting  and  control  valves,  relief  valves, 
and  check  valves  as  types  of  valves  that 
Will  accomplish  flow  restriction.  The 
term  is  also  interpreted  to  encompass  all 
means  of  activation. 

Question  1:  Do  the  valves  identified 
above  have  application  as  "emergency 
r.ow  restricting  devices?" 

Question  2:  What  type  of  devices 
other  than  valves  named  above  should 
be  included  as  "emergency  flow 
restricting  devices"  in  this  study  for 
rapidly  isolating  a  pipeline  section 
subsequent  to  a  failure?  If  there  are 
other  types,  could  they  be  operated 
iiutomatically  or  remotely  controlled? 

Identify  SCADA  Technology 

SCADA  systems  are  being  installed 
on  many  pipelines  utilizing  computer 


technology  to  gather  pressure, 
temperature,  delivery  flow  valves,  and 
other  data  continuously  from  remote 
locations  on  the  pipeline.  Computer 
analysis  of  this  data  is  used  to  assist  in 
day-to-day  operating  decisions  on  the 
pipeline  and  to  provide  input  for  real- 
time models  of  the  pipeline  operation 
which  can  identify,  size,  and  locate 
leaks, 

Queston  3:  The  following  information 
on  SCADA  as  it  relates  to  the 
installation  of  emergency  flow 
restricting  devices  is  needed  by  OPS: 

3a:  What  is  the  sensitivity  in  detecting 
imbalance? 

3b:  What  are  typical  time  periods 
required  to  respond  to  abnormal  or 
emergency  conditions? 

3c:  What  types  of  communication 
systems  and  control  systems  are  used  in 
SCADA? 

3d:  What  are  optimum  systems  for 
limiting  discharge  from  a  failed  pipeline 
as  related  to  valve  type  and  valve 
spacing? 

Safety  of  Installing  RCVs  and  ACVs 

Ony  consideration  with  the 
installation  of  RCVs  and  ACVs  is  the 
alleged  problems  that  can  result  from 
such  installations.  For  instance,  past 
comments  to  studies  and  regulatory 
proceedings  have  pointed  out  that 
unintended  or  improper  closures  of 
automatic  valves,  particularly  on 
hazardous  liquid  pipelines,  can  cause 
potentially  hazardous  situations 
because  of  the  surge  pressures  created. 
We  are  interested  in  obtaining 
information,  including  reliability,  from 
manufacturers  of  these  valves  and 
manufacturers  of  controls,  specifically 
on  whether  there  have  been  documented 
cases  of  unintended  closure  of  ACVs. 
and  problems  that  may  be  associated 
with  installation  and  control  of  RCVs. 
Also,  the  relative  reliability  of 
converting  existing  valves  to  RCVs  and 
ACVs  or  maintaining  them  as  manually 
operated  valves  should  be  addressed. 

Question  4:  The  following  information 
on  the  safety  of  installing  RCVs  and 
ACVs  is  needed  by  OPS: 

4a:  Information  on  the  rehability  of 
RCVs  as  compared  to  the  reliability  of 
ACVs  on  pipelines  that  have  used  these 
types  of  operators  or  valves, 

4b:  Documented  cases  from  pipeline 
operators  of  unintended  or  improper 
closure  of  RCVs. 

4c:  Documented  cases  from  pipeline 
operators  of  unintended  or  improper 
closure  of  ACVs. 

Limiting  a  Spill 

One  approach  to  reducing  spillage  is 
to  space  valves  based  on  a  maximum 
allowable  spill.  Some  commenters  in  the 


past  have  pointed  out  that  damage  from 
a  spill  in  terms  of  death,  injury,  and 
property  damage  can  be  reduced  after  a 
failure  by  adopting  a  spill  limitation. 
RSPA  would  like  further  public  comment 
on  a  maximum  spill  value. 

The  maximum  allowed  spill  in 
thousand  cubic  feet  (MCF)  of  gas  or 
barrels  of  hazardous  liquid  (one  barrel 
equals  42  gallons)  would  have  two 
components:  Dynamic  and  static.  The 
dynamic  component  is  the  amount  of 
commodity  lost  from  the  pipeline  from 
the  time  of  the  failure  to  the  time  the 
pipeline  system  is  shutdown  and  valves 
on  either  side  of  the  failure  are  closed 
(one  of  the  valves  could  be  a  check 
valve).  The  static  component  is  drainage 
from  the  pipeline  after  the  valves  on 
each  side  of  the  failure  are  closed.  This 
dual  component  approach  was  used  by 
Alyeska  Pipeline  Service  Company 
(Alyeska)  in  developing  its  valving  plan 
for  the  48-inch  diameter  Trans-Alaska 
crude  oil  pipeline.  The  valving  plan  was 
approved  by  the  Department  (39  FR 
45310,  December  31, 1974).  Alyeska's 
criterion  was  a  maximum  spill  of  64.000 
barrels  of  crude  oil  with  a  static 
component  of  50,000  barrels. 

Question  5:  Discuss  the  advantages 
and  disadvantages  of  establishing  a 
valve  spacing  based  on  a  maximum 
allowed  spill  criterion. 

Question  6:  If  the  spacing  of  RCVs  and 
ACVs  is  determined  by  a  maximum  spill 
from  the  pipeline,  what  should  that 
maximum  spill  value  be? 

Cost  of  Converting  Existing  Valves 

RSPA  needs  to  assess  the  costs  that 
would  be  incurred  if  existing  manually 
operated  valves  are  converted  to  RCVs 
or  ACVs.  To  accomplish  this,  both 
equipment  installation  cost  and  annual 
operating  cost  must  be  considered.  The 
next  question  is  addressed  primarily  to 
pipeline  operators. 

Question  7:  For  the  existing  valves  on 
gas  transmission  pipelines  outside  Class 
location  1  areas  (defined  in  §  192.5)  or 
hazardous  liquid  pipelines  outside  of 
rural  areas  (defined  in  §  195.3),  what 
would  be  the  total  cost  of  installing 
RCVs  or  ACVs  on  your  system  and  the 
total  annual  operating  cost?  How  would 
the  operating  cost  of  RCVs  or  ACVs  on 
your  system  compare  with  the  present 
operating  cost  of  manual  valves? 
Indicate  the  miles  of  pipeline  covered  by 
these  cost  figures  and  which  you  would 
recommend.  RCVs  or  ACVs.  and  the 
reasons  for  the  selection. 

Cost  of  Installing  RCVs  and  ACVs  on 
New  Pipelines 

The  RSPA  needs  to  obtain  the 
equipment  installation  and  operating 
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costs  of  RCV's  and  AC\'s  on  new 
pipelines  and  compare  these  costs  with 
the  cost  of  installdtion  and  operating 
costs  of  manually  operated  valves  at  the 
same  location.  For  the  costs  to  be  of 
greatest  use  to  RSPA,  they  should  be 
based  on  the  size  of  the  valve  or  a  range 
of  sizes.  For  developing  this  last 
information.  RSPA  has  chosen  four 
ranges  of  sizes:  under  8  inch  in  diameter, 
8  inch  up  to  20  inch  in  diameter,  20  inch 
up  to  30  inch  in  diameter,  and  30  inch 
and  above. 

Question  8:  For  the  ranges  of  valve 
size  slated  above,  provide  the 
equipment  installation  cost  and  anniial 
operating  cost  for  each  of  the  following 
on  a  new  pipeline:  manuallv  oppr:)'pd 
valve.  RCV  and  ACV 

Criteria  for  Valve  Spacing 

The  RSPA  requests  public  discussion 
on  describing  or  listing  locations  where 
RCVs  or  ACVs  should  be  placed  in 
order  to  limit  spillage.  Public  comment 
on  this  issue  is  important  so  that  RSP.-X 
can  be  assured  that  all  locations  have 
been  considered.  In  past  questions  in 
this  notice.  RSPA  has  considered:  (1 1  A 
spill  limitation  value:  (2)  pipelines 
outside  of  Class  location  1  areas  on  ea'* 
pipelines;  and  (3)  pipelines  outside  of 
rural  areas  on  liquid  pipelines.  There 
may  be  other  areas  which  should  be 
considered  (such  as  on  either  side  of 
shopping  centers,  schools,  or  other  areas 
of  public  assembly)  or  possibly  the 
locations  already  considered  by  RSP.-\ 
are  not  correct. 

Question  9:  Where  should  RCVs  and 
■ACVs  be  placed  and  why? 

Initiating  a  Demonstration  Project 

Public  Law  100-561  requires  the 

Secretary  of  Transportation  to 

assess  the  cost  and  effectiveness  of 
iriti.itmg  a  demonstration  project  *  *  *" 
ccncerning  emergency  f.ow  restricting 
devices.  The  RSPA  req:jests  public 
comment  on  this  provision  of  the  public 
law  Describing  a  variety  of  projects 
with  attendant  costs  would  enable 
RSP.A  to  choose  the  one,  if  any.  which 
would  demonstrate  the  most  features. 
Written  documentation  of  past 
experience  in  the  use  of  various  devices 
by  pipeline  operators  who  have  devices 
already  installed  is  sol. cited. 

Ques::on  10:  What  are  some  possible 
demonstration  projects  of  emergency 
flow  restricting  devices  with  attendant 
costs  and  describe  criteria  for 
evaluating  the  anticipated  effectiveness 
of  the  suggested  projects? 

General  Questions 

Q.iestiun  11.  Should  valve  spacing  be 
the  same  in  rural  and  nnrural  areas? 


Question  12:  Should  operators  have 
better  capability  to  close  valves  in 
urban  areas  than  rural  areas?  If  not,  why 
not? 

Question  13:  For  various  reasons. 
some  operators  have  taken  a  long  time 
to  close  valves  after  detection  of  failure. 
What  should  be  the  maximum  time  for 
closing  valves? 

Question  14:  What  is  the  additional 
cost  of  accident  effects  when  flow 
cannot  be  shut  off? 

Question  15:  Should  any  of  the  valve 
locations  described  in  §  192.179  for  gas 
transmission  and  §  195. 2W  for 
hazardous  liquid  require  RCVs  or 
ACVs? 

Autbority:  49  App.  U.S.C.  1681  and  2010; 
860.  305  Pub.  L  100-561. 

Issued  ^1  VV  ishingfon,  DC  on  May  9. 1989 
Richard  L.  Beam, 

Director.  Office  of  Pipeline  Safety.  Research  & 
Special  Programs.  Administration. 
[PR  Doc.  89-11539  Filed  S-12-89;  8:45  am] 
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Instrumented  Internal  Inspection 
Devices 

agency:  Office  of  Pipeline  Safety  (OPS), 
Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  request  for 
information. 

SUMMARY:  The  Pipeline  Safe'y 
Reauthorization  .Act  of  198a  (Pub.  L  lOO- 
561).  signed  into  law  by  the  President  on 
October  31. 1988,  contains  a  provision 
requiring  the  Secretary  of 
Transportation  to  undertake  a  study  to 
assess  the  feasibility  of  requiring  the 
inspection  of  gas  and  hazardous  liquid 
transmission  facilities  with 
instrumented  internal  inspection  devices 
at  periodic  intervals  after  considering 
certain  factors.  This  notice  seeks  input 
from  interested  persons  to  broaden  the 
information  base  of  the  study  A  report 
detailing  findings  of  the  study  with  any 
recommendations  for  appropriate 
legislation  is  to  be  submitted  to 
Congress  by  April  30, 1990. 
date:  Interested  parties  are  invited  to 
submit  comments  on  or  before  June  29. 
1089 

ADDRESS:  Send  comments  in  duplicate 
to  the  Dockets  Unit.  Room  8417.  Office 
of  Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  docketed 


material  will  be  available  for  inspection 
and  copying  in  Room  8426  between  8:30 
a.m.  and  5:00  p.m.  each  business  day. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Cory,  (202)  366-4561.  regarding 
the  subject  matter  of  this  document,  or 
the  Dockets  Unit,  (202)  366-5046,  for 
copies  of  this  document  or  other 
material  in  the  docket. 
SUPPLEMENTARY  INFORMATION:  The  most 

effective  method  of  gathering  data 
needed  to  develop  this  report  is  by 
soliciting  information  from  interested 
parties  to  a  series  of  questions  dealing 
with  the  technical  issues  addressed  by 
Congress.  The  purpose  of  this  notice  is 
to  gather  that  data,  as  well  as  certain 
cost  data  involving  the  use  of  inspection 
devices. 

Examining  the  feasibility  involves  the 
consideration  of  two  components 
concerning  the  requirement  for 
inspection  of  pipeline  facilities  with 
instrumented  internal  inspection  devices 
(commonly  called  "pigs"  in  industry 
parlance).  The  first  component  is  the 
capability  of  the  pipeline  to  be  pigged. 
This  aspect  of  the  examination  focuses 
on  the  existence  of  inpediments.  such  as 
reduced  bore  valves  or  sharp  bends,  that 
may  prevent  pigging.  The  magnitude  of 
costs  to  modify  those  existing  pipelines 
that  have  impediments  so  they  can  be 
pigged  will  determine  the  first 
component  of  feasibility.  The  second 
component  is  the  complexity  of 
establishing  a  pig  surveying 
methodology  using  the  factors  in  Pub.  L 
100-561  (to  be  discussed  later). 
Feasibility  will  be  judged  by 
establishing  criteria  to  determine  when 
pipelines  should  be  surveyed  using 
instrumented  pigs.  Questions  in  this 
notice  address  these  two  components. 

The  results  of  several  corrosion- 
related  accident  investigations  indicate 
that  the  only  way  an  operator  can  be 
assured  that  the  pipeline  wall  thickness 
has  not  been  reduced  to  an  unsafe  level 
due  to  corrosion  is  to  first  conduct  a  pig 
survey.  Based  on  the  survey,  the 
pipeline  can  then  be  excavated  and  the 
pipe  examined  as  necessary. 

The  types  of  pipeline  inspection 
utilizing  instrumented  pigs  fall  into  three 
basic  categories:  Inspection  of  geometric 
tolerance  deviation  resulting  in  pipe 
dents  and  buckling,  general  and 
localized  pitting  corrosion,  and  cracks  or 
crack-like  defects.  Instrumented  pigs 
have  been  available  for  the  assessment 
of  digradatod  areas  in  line  pipe  for  at 
least  20  years.  The  most  comm.only  used 
instrumented  pigs  are  the  geometry  pig 
and  the  magnetic  flux  leakage  pig. 


Background 

Neither  the  Federal  gas  pipeline  safety 
regulations  (49  CFR  Part  192)  nor  the 
hazardous  liquid  pipeline  safety 
regulations  (49  CFR  Part  195)  require  the 
use  of  instrumented  pigs.  However,  the 
rules  require  other  tests  and  inspections 
that  address  the  same  problems  as  the 
instrumented  pigs. 

In  1986,  the  Department  completed  a 
study  mandated  under  section  5  of  Pult. 
I..  98-464  in  which  the  Secretary  was 
required  to  study  the  feasibility  of  and 
costs  associated  with  requiring  various 
methods  of  testing  and  inspecting 
hazardous  liquid  pipelines  subject  to  the 
provisions  of  the  Hazardous  Liquid 
Pipeline  Safety  Act. 

The  study  concluded  it  was  not 
feasible  on  a  cost  versus  benefit  basis  to 
ju.stify  requiring  the  testing/ inspection 
of  all  operating  pipelines  under  the 
Department's  jurisdiction  on  a  periodic 
basis.  The  study  recommended  the 
continued  use  of  magnetic  flux  leakage 
pig  surveys  only  v>here  necessary  to 
determine  the  condition  of  the  pipe  in 
enforcement  cases  in\nlving  the  loss  cf 
pipe  wall  due  to  corrosion. 

Following  this  study,  OPS  proposed  a 
research  program  to  determine  the 
feasibility  of  establishing  criteria  to 
survey  pipelines  with  instrumented  pigs 
to  detect  corrosion  and  other  pipe  wail 
anomalies.  The  criteria  would  include 
both  the  selection  of  pipelines  on  whicli 
pigs  would  be  run  and  the  frequency  of 
those  runs.  This  research  program  was 
endorsed  at  a  joint  meeting  of  the  two 
OPS  technical  advisory  committees — the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  The  mandated 
study  in  Pub.  L  100-561  closely 
resembles  the  proposed  OPS  project. 

The  National  Transportation  Safety 
Board  (NTSB)  investigated  t\v  j 
corrosion  failures  in  Kentucky  in  1985 
and  1986  and  issued  a  report  in  1987  on 
both  failures  (NTSB/PAR-87/01).  The 
report  contained  a  number  of 
recommendations  on  the  use  of 
instrumented  pigs,  including  one  to 
make  future  pipelines  receptive  to  pig 
surveys  and  another  establishing 
criteria  for  determining  when  pig 
surveys  should  be  conducted. 

The  investigation  of  a  petroleum 
products  pipeline  accident  in  Mounds 
View,  Minnesota,  resulting  in  an 
explosion  and  fire  which  killed  two 
people,  and  a  report  on  pipeline  safety 
i.bsued  by  the  Minnesota  Office  of 
Fipeline  Safety  led  •.?  the  issuing  of  an 
.'\dvance  Notice  of  Proposed 
Rulemaking  in  Docket  PS-93  (52  FR 
4:!61.  Februarv  H.  1987).  There  were  18 


separate  proposals  included  in  the 
advance  notice.  Proposal  6  solicited 
interested  parties  to  respond  to  the 
question.  "L'nder  what  conditions 
should  OPS  ntiuire  the  use  of  smart 
pigs?"  Comments  to  this  question 
indicated  that  many  transmission  and 
distribution  sysiems  are  not  designed  to 
accommodate  instrumented  pigs. 

The  PS-93  advance  notice  was 
discussed  at  a  joint  meeting  of  the  two 
OPS  technical  advisory  committees  on 
September  23.  1987.  In  regard  to  the 
pigging  proposal,  the  joint  committee 
stated  that  "smart  pig"  use  should 
generally  be  limited  to  special  cases. 
such  as  for  corrective  enforcement 
action.  The  joint  committee  also 
recommended  that  DOT  study  the 
potential  for  use  of   smart  pigs"  in 
appropriate  circumstances. 

Public  Law  100-561  requires  that  the 
Department  conduct  a  study  to  assess 
the  feasibility  of  requiring  operators  to 
pig  their  lines  at  periodic  intervals 
determined  in  consideration  of  certain 
operational  factors.  The  factors  are  set 
out  in  Sections  108  and  207  of  Pub.  L. 
100-561: 

(A)  The  location  of  the  pipeline  facilities. 

(B)  The  type,  size,  age,  manufacturer, 
method  of  construction,  and  condition  of  the 
pipeline  facilities. 

(C)  The  nature  and  volume  of  the  materials 
transported  through  the  pipeline  facilities  and 
the  pressure  at  which  they  are  transported. 

(D)  The  climatic,  geologic,  and  seismic 
characteristics  of.  and  conditions  (including 
soil  characteristics)  associated  with  the  areas 
in  wliich  the  pipeline  facilities  are  located, 
and  the  existing  and  projected  popujp.tion 
and  demographic  characterislics  associated 
with  such  areas. 

(E)  The  frequency  of  leaks,  if  any. 

(F)  Any  other  factors  detenmned  by  the 
Secretary  to  be  relevant  to  the  safely  of 
pipehne  facilities. 

Pig  surveys  were  also  addressed  in 
the  January  1989  final  report  on  the 
pipeline  safety  program  by  the  Secretary 
of  Transportation's  Safety  Review  Task 
Force.  Because  of  a  concern  for  a 
possible  reduction  in  safety  due  to  the 
rapid  changes  in  the  transportation 
environment  resulting  from 
technological  advances  and  economic 
deregulation,  the  Secretary  established  a 
Safety  Renew  Task  Force  with  the 
mandate  to  review  and  analyze  the 
safety  programs  conducted  by  the  DOT. 
The  Task  Force  recommended  that  "*  *  * 
RSPA  should  establish  criteria  for 
determining  when  pigging  of  pipelines  is 
necessary." 

Questions 

The  questions  which  follow  are 
intended  to  focus  public  discussion  on 
the  issue  of  determining  the  feasibility  of 


establishing  criteria  for  conducting 
instrumented  pig  surveys  on  existing 
and  new  pipelines. 

RSPA  is  particularly  interested  in 
receiving  comments  regarding  the 
conducting  of  pig  surveys  on  existing 
pipelines,  including  any  design 
limitations,  and  what  factors  should  be 
considered  in  addition  to  those  listed  in 
Sections  108  and  207  of  Pub.  L.  lOD-vSGl . 
Comments  should  also  include  a 
prioritization  of  these  factors.  The 
related  costs  should  also  be  addressed 
In  response  to  this  notice,  commentcrs 
are  requested  to  use  the  same 
numbering  system  used  in  the  notice. 
Commenters  should  assume  that  the 
proposals  relate  to  interstate  and 
intrastate  gas  transmission  and 
hazardous  liquid  pipelines.  Onshore  and 
offshore  facilities  for  pigging  may  pose 
different  problems.  If  so.  this  should  be 
specifically  discussed. 

'*'8g"'g  Feasibility  on  Existing  Pipelines 

One  of  the  items  this  study  is  to 
address  is  the  feasibility  of  and 
opportunities  for  conducting 
instrumented  pig  surveys  on  existing 
pipelines.  A  future  regulatory 
proceeding  will  address  the  design  and 
construction  of  new  pipelines  to 
accommodate  instrumented  pigs  as 
required  by  sections  108  and  207  of  Pub. 
L.  100-561.  We  must  determine  from 
pipeline  operators  the  mileage  of 
pipeline  systems  which  were 
constructed  to  accommodate  pigs, 
including  the  costs  which  would  be 
involved  to  modify  existing  pipelines  lo 
accommodate  instrumented  pigs.  Also, 
information  on  pig  launching  and 
receiving  facilities  (pig  traps)  must  be 
gathered. 

For  the  purpose  of  this  notice,  a 
pipeline  can  accommodate  instrumented 
pigs  if  the  following  exist.  All  valves  are 
full  opening  and  sized  to  be  no  less  than 
the  internal  pipe  diameter.  All  bends 
and  out-of-round  areas  are  of  a 
minimum  radius  which  allows  for  the 
passage  of  instrumented  pigs,  and  each 
tee  placed  in  the  pipeline  is  fabricated  lo 
allow  for  the  passage  of  instrumented 
pigs.  Finally,  there  are  no  other 
obstructions  within  the  pipeline. 

Question  1:  What  is  the  total  mileage 
in  your  pipeline  system  (excluding 
gathering  and  distribution)?  Specify  by 
type  (gas  transmission  or  hazardous 
liquid). 

Question  2:  Concerning  the  pipeline 
system  capable  of  accommodating 
instrumented  pigs: 

2a:  How  many  miles  of  your  existing 
pipeline  system  are  presently 
constructed  to  accommodate 
instrumented  pigs,  but  have  no 
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permanent  pig  traps  in  place?  Please 
respond  by  pipe  diameter. 

2b:  What  percentage  of  the  total 
mileage  of  your  existing  pipeline  system 
(e.xcluding  gathering  and  distribution) 
does  tiie  response  to  2a  represent? 

2r:  How  many  miles  of  your  existing 
pipeline  system  that  can  accommodate 
instrumented  pigs  have  pig  traps  in 
place?  Please  respond  by  pipe  diameter. 

2d  What  percentage  of  the  total 
mileage  of  your  existing  pipeline  system 
(excluding  gathenng  and  distnbutionj 
does  the  response  to  2c  represent? 

Question  3:  Concerning  costs  to 
modify  your  pipeline  system  and  install 
pig  traps: 

3a;  How  much  would  it  cost  to  modify 
your  system  to  accommodate 
instrumented  pigs,  excluding  'he 
installation  of  pig  traps'  Please  respond 
on  a  per  mile  basis  in  the  following  four 
pipe  dunieter  ranges:  under  8  inch,  8 
inch  up  to  20  inch.  20  inch  up  to  30  inch, 
and  30  inch  and  above. 

3b:  How  much  would  it  cost  to  install 
pig  traps  on  that  part  of  your  system 
reported  m  3a'  Please  respond  on  a  per 
mile  basis  bv  pipe  diameter  ranges  as  in 
3a 

3c.  How  much  would  it  cost  to  install 
pig  traps  on  that  part  of  your  system 
which  can  already  accommodate 
instrwrnented  pigs  not  covered  by  3a? 
Please  respond  on  a  per  mile  basis  by 
pipe  diameter  ranges  as  in  3a. 

3d:  Would  you  install  temporary  or 
permanent  pig  traps'  Please  provide  the 
rationale  for  your  answer  and  indicate 
in  thr  responses  to  3b  and  3c  whether 
the  cost  13  based  on  temporary  or 
permanent  pig  traps. 

Pigging  Experience 

The  RSP.A  needs  to  obtain  information 
concerning  the  past  experience  in  the 
pipeline  industry  with  running 
instrumented  pigs. 

Question  4:  Has  your  company 
conducted  instrumented  pig  surveys?  If 
yes.  what  type  of  pig  (e.g.,  sizing, 
magnetic  flux  leakage,  camera, 
ultrasonic],  how  many  miles  run  of  each 
type,  and  at  what  frequency? 

Question  5:  Why  did  your  company 
conduct  the  instrumented  pig  surveys 
indicated  in  response  to  Question  4? 

Question  6  What  modifications,  if 
any,  were  required  on  the  pipeline  in 
order  to  conduct  the  surveys  indicated 
in  response  to  Question  4? 

Question  7:  Was  the  data  generated 
from  the  instrumented  pig  surveys 
accurate? 

Question  8:  Was  remedial  action 
taken  as  a  result  of  the  pig  surveys?  If 
so.  what  action  was  taken? 


Criteria  for  Pigging 

The  RSPA  needs  public  input 
concerning  cntpria  which  a  pipeline 
operator  might  establish  to  determine 
when  to  conduct  surveys  with 
instrumented  pigs.  While  the  study 
conducted  by  the  Department  m  1986 
concluded  it  wris  not  cost  effective  to 
require  all  pipelines  to  be  tested  on  a 
regular  interval,  some  operating 
pipelines  may  need  to  be  surveyed 
periodically  based  on  the  condition  of 
the  pipeline 

Sections  108  and  207  of  Pub.  L.  lOO- 
561  include  the  set  of  factors  which  are 
to  be  considered  when  deciding  to 
conduct  an  instrumented  pig  survey 
These  factors  along  with  the  factors 
from  three  pipeline  operators'  priority 
systems  have  been  considered  in  the 
following  10  specific  safety-related 
factors  which  might  be  used.  The  10 
factors  are: 

(1)  Population  density. 

(2)  Location  relative  to  potential  ground 
movement  (e.g.,  from  seismic  faults, 
rock  quarries,  and  coal  mines), 

(3)  Leak  history. 

(4)  Type  of  pipeline  coating  and  quality 
of  coating, 

(5)  Known  corrosion, 

(6)  Age  of  pipeline,  including  type  of 
pipe  seam, 

(7)  Security  of  throughput  (effects  on 
customers  if  there  is  a  failure 
requiring  a  shut  down), 

(8)  E*ipe  wall  thickness. 

(9)  Time  from  latest  hydrostatic  test. 

(10)  Time  from  latest  instrumented  pig 
survey. 

Question  9:  Should  criteria  based  on 
these  10  factors  be  used  to  determine 
when  an  instrumented  pig  survey  should 
be  conducted?  Please  explain. 

Question  10:  What  other  items  should 
be  included  in  the  above  list  of  10 
factors? 

Question  11:  The  10  factors  above  are 
not  listed  in  any  priority.  What  should 
be  priority  be.  including  any  additional 
factors  in  response  to  Question  10  with 
the  most  important  factor  first  and  the 
least  important  last?  Please  discuss  the 
rationale  for  arriving  at  the  pnority. 

Question  12:  Please  discuss  how  such 
a  criteria  would  be  used  to  determine 
which  pipelines  in  a  pipeline  system 
should  undergo  a  pig  inspection  survey. 

Authority:  49  App.  U.S.C.  1681  and  2010; 
sec.  304  Pub.  L.  100-561. 

Issued  in  Washington,  DC,  on  May  9, 1989. 
Richard  L.  Beam, 

Director,  Office  of  Pipeline  Safety,  Research 
and  Special  Programs.  Administration. 
(FR  Doc.  89-11540  Filed  5-12-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Department  Circular— PutMic  Debt  Series- 
No.  14-89] 

8%%  Treasury  Bonds  of  2019 

Washington,  May  4, 1989. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,500,000,000 
of  United  States  securities,  designated 
8  ■'8%  Treasury  Bonds  of  2019  (CUSIP 
No.  912810  EC  8),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  Additional  amounts  of  the 
Bonds  may  be  issued  to  Federal  Reserve 
Banks  for  their  own  account  in  exchange 
for  maturing  Treasury  securities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  issued  May  15. 
1989,  and  are  offered  as  an  additional 
amount  of  87/8%  Treasury  Bonds  of 
2019  (CUSIP  .No.  912810  EC  8)  dated 
February  15. 1989  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular  plus 
accrued  interest  from  February  15, 1989. 
to  May  15, 1989.  Interest  on  the  Bonds 
offered  as  an  additional  issue  is  payable 
on  a  semiannual  basis  on  August  15, 
1989,  and  each  subsequent  6  months  on 
February  15  and  August  15  through  the 
date  that  the  principal  becomes  payable. 
They  will  mature  February  15.  2019.  and 
will  not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday.  Sunday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (without  additional 
interest)  on  the  next  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempted 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  accepted  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominations 
of  S1,0(X),  S5.000,  $10,000,  Si 00.000,  and 
Sl.OOO.OOO,  and  in  multiples  of  those 


amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  pro\  isions 
specifically  applicable  to  the  separation. 
maintenance,  transfer,  and 
reconstitution  of  Princijial  and  Interest 
Components  are  set  forth  in  Section  6  i>f 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  Components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  D(;partment  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book  entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  "Treasury 
Direct"  Book-Entry  Securities  System  in 
51  FR  18260,  et  seq.  (May  16, 1986).  apply 
to  the  Bonds  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1. 5CX),  prior  to 
1:00  p.m.,  Eastern  Daylight  Saving  I'mc, 
Thursday,  May  11, 1989.  Noncompi  titive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  May  10, 1989,  and 
rerei\'ed  no  later  than  Monday.  May  15, 
1P89 

3.2.  The  par  amount  of  Bonds  b:d  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  81,000,  and  larger  bids 
must  be  in  multiples  of  th.'it  amount. 
Competitive  fenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annu.^l  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  m.ust  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetiti\e  tenders 
totaling  more  than  Sl.0tK3.0O0.  A 
noncompetitive  bidder  ma\  not  ha\  e 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders, 


3.4.  Commercial  hunks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserv  e  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  stales;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Bonds 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Competitive 
tenders  at  yields  higher  than  9.61%  will 
not  be  accepted,  because  the  equivalent 
prices  would  fall  below  the  original 
issue  discount  limit  of  92.750.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  w  ill  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competiive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yeild. 


Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  lenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4,  Reservations 

4.1.  The  Secretary  of  the  Treasun,- 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretar>'8 
action  under  this  section  is  final, 

5,  Payment  and  Delivery 

Settlement  for  the  Bonds  allotted  must 
be  made  at  the  Federal  Resene  Bank  or 
Branch  or  at  the  Bureau  of  the  Public 
Debt,  wherever  the  tender  was 
submitted,  and  must  include  accrued 
interest  from  February  15, 1989,  to  May 
15. 1989,  in  the  amount  of  S21. 81975  per 
$1,000  of  Bonds  allotted.  Settlement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Monday.  May 
15. 1989.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  May  11. 1989.  In 
addition.  Treasury  Tax  and  Ix)an  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tux  and  Loan 
Note  Accounts  on  or  before  Monday. 
May  15. 1989,  When  payment  has  been 
submitted  with  the  lender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 
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5.2.  In  every  case  where  full  privment 
has  not  been  completed  on  time,  an 
amount  of  up  to  .5  percent  of  the  par 
a-nount  of  Bon(is  ailiotted  shnli,  a!  the 
discretion  of  the  Secftdry  of  the 
Treasury  be  forteiied  to  'he  United 
States. 

5.3.  Registered  definitive  scchr'ses 
t-'ndered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  "Treasury 
Direct"  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
r-.'gistration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 

■  Treasury  Direct"  must  be  completed  to 
show  all  the  information  required 
thereon,  or  the  "Treasury  Direct" 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury  s  STKire 
Program  (Separa'e  Trading  ^jf  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  i*s  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks.  act;na  as  Fiscal  .A.|3'^nts 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (rffcrred 
to  as  an  Interest  Component)  and  the 
princiDrtl  payment  I  referred  to  as  the 
Principal  ComponenM  Fa^.h  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  -i.to  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3  For  a  Bond  to  be  separated  into 
the  components  described  in  section 
6  1  .  the  oar  amount  of  the  Bond  must  be 
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Designation 


■'■■easur^  inief^si 
(T<NT)  cJl« 
August  15,  19«9 
Feoruarv  15,  1990 
Auqusi  IS.  1990 
Feoruar/  15.  1991.. 

August  15    1991 

Fecuary  15.  1992 
A,xjust  15.  1992 
Foofuary  15   1993 
August  15,  1993 
"  eof uary  '  5    '  994 
Aixjtisi  15   -JQ^ 
F-.-Ofjarv  '5    ■'nS 


in  an  amount  which  ba'.ed  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  Si  000  or 
a  multiple  of  $1,000.  The  minimum  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  is 
$1  600,000.  Par  amounts  greater  Ih m  the 
minimum  amount  must  be  in  multiples  of 
that  amount. 

6.4.  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks  r\ 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

Interest  Components 


6  9.  Unless  otherwise  provided  m  this 
offering  circular,  the  Department  of  the 
Treasui-\s  general  regulations  governing 
United  Slates  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 

authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  tune  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendmen's  do  not 
adversely  affect  existin>;  r  g^ts  of 
holders  of  the  Bonds.  Puhhc 
announcement  of  such  changes  will  be 
promptly  provided. 

7. .3.  The  Bonds  issued  under  this 
circular  shall  be  obiigtitions  of  the 
United  States,  whether  held  m  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  Sia'cs 
Government  is  pledged  to  pay.  in  legal 
lender,  principal  and  interest  on  the 
Bond.s. 

7.4.  Attachment  A  is  incorporated  as 
part  of  this  offering  circular. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

ATTACHMENT  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Bonds  of 
February  15,  2019.  CUSiP  No.  912810 
FC8 

The  Principal  Component  is 
designated  ST/b'*,  Treasury  Principal 
(TPR.N)  2019  due  February  15.  2019* 
CUSIP  No.  912H03  AQ  6. 
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CUSIP 
Numoef 
912833 


BE9 
BFe 
BG4 
BH2 
BJa 
BK5 
BL3 
BM1 
BN9 
BP4 
B02 
BRO 


Designation 


Treasury  Interest  _ 

(TINT)  *» 

August  15,  2004 „ CL  2 

FeOfuary  15.  2005 - CM  0 

August  15,  2005 - -_ ~ CN  8 

Fetxuary  15,  2006 _ CP  3 

August  15.  2006 _ CO  1 

February  15,  2007 — - CR  9 

August  15. 2007 „ OS  7 

Feonmiy  15.  2008 ~ .,  CT  5 

August  15,  2008 — CU  2 

Febnjary  15.  2009 _ - CV  0 

August  15  2009 _.. „.„ CW  8 

FeOruary  15.  20)0 _ ^CX  6 


CUSIP 
NufDOer 
912833 


INTEREST  COK.iP0Ni.:;TS— Continued 


Designation 


August  15.  1995 , 

February  15,  1996.., 

August  15,  1996 

February  15,  1997... 

August  15.  1997 

(February  15.  1996... 
August  15.  1998.._.. 
February  15.  1909„. 

''ugust  15    1999 

■February  15  2000... 

August  15,  2000 

February  15,  2C01_. 
August  15  2001.._.. 
February  15  2002... 

August  15,  200? 

February  i  5  2003... 

August  15.  2003. 

February  15,  2004... 


CUSIP 
Number 
912833 


eS8 

BT6 

BUS 

BV  1 

BW9 

BX7 

BY  5 

BZ2 

CA6 

CB4 

CC2 

COO 

CEe 

CF5 
CG3 
CHI 
CJ7 
CK4 


Designation 


August  15,2010 

Fetoni^Y  15.  2011. „ 

August  15.2011 _ 

February  15,  2012 

August  15,  2012 

February  15.  2013.._ 

August  15,  2013 

Febnjary  15,  2014... 

August  15.2014 

February  15.2015 

August  15.  2015 _ 

February  15,  2016— 

August  15.  2016 _. 

February  15,2017 

August  15.2017 

Febnjary  15.  2018 

August  15.2018 

February  15,  2019._.. 


CUSIP 
Ni»T<)ef 
912833 


CV4 
CZ1 

0A5 
DBS 
DC  1 

Dog 

DE7 
DF4 
DG2 
DHO 

jre 

KG  4 
KJ8 
KL3 
KN9 
KG  2 
KSa 
KU3 
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[  Department  Circular- 
K'o.  13-891 


■Public  Det>t  Series- 


Treasury  Notes  of  May  15,  1999,  Series 
B-1999 

Washington,  May  4. 1989. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  ot  Chapter  31  of 
Title  31.  United  States  Code,  invites 
t,;nders  for  approximately  $9.5O0.aXI.00O 
(T  United  States  securities,  desi.gnated 
Treasury  Notes  of  .May  15,  1'199.  Senes 
B-1999  (CUSIP  No.  912827  XN  7). 
hereafter  referred  to  as  Notes.  The 
Notes  Will  be  sold  at  auction,  with 
Lidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  .Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  descri!)ed 
below.  Additional  amounts  of  tr,.   Nu!r-s 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  Lhe  .Notes  may  also  be 
issued  at  the  average  priie  to  F'ede.".il 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  aii'horities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  May  15. 
H89.  and  Will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
.November  15, 1989.  and  each 
subseq.ient  6  months  on  May  1.5  and 
.\o\  umbei  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
i-'.ature  May  15,  1999,  and  wih  not  be 
.•subject  tc  call  for  redemption  pnor  to 


mauturity.  In  the  event  any  payment 
date  is  a  Saturddy,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2  2.  The  Notes  are  subject  to  all  taxes 
iinposed  under  the  Internal  Revenue 
Code  of  1954.  The  .Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  posesssion  of 
the  United  states,  or  any  local  taxing 
authoritv.  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  N  >tes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book -entry  form  in  denominations  of 
Si, (XXI  $5,000.  SlO.OOG,  $100,000,  and 
Si  iXX).{XX)  and  in  multiples  of  those 
.imnijnts  They  will  not  be  issued  in 
registered  difinitive  or  in  bearer  form. 

2.5.  A  .Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  Its  separate  Principal  and  Interest 
C^nniponent.s  and  maintained  as  such  on 
the  book -en  try  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
(iescnption  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
j^eneral  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 


extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  'Treasury 
Direct"  Book-Entry  Securities  System  in 
51  FR  18260,  et  seq.  (May  16, 1986).  apply 
to  the  Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time. 
Wednesday.  May  10, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday.  May 
9, 1989,  and  received  no  later  than 
Monday,  May  15, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  fender.  The 
minumum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  lenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 
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34.  Corr.mercHi  bunks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  dcnosits,  and  primar>'  dealers. 
which  for  this  purpose  are  defined  as 
dfMlcrs  who  make  primary  markets  in 
Govern.Ticnt  securities  and  are  on  the 
hi!  of  reporting  dealers  pubhshed  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished  Others  arc  permitted  to 
submit  tenders  only  for  thc'.r  rv.vn 
account. 

3  5.  Tenders  fur  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
in.-.'.rumentalities;  public  pension  and 
retirement  and  other  public  funds: 
international  onjanizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  fur  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  pnm.ary  dealer  of 
5  percent  of  the  par  amount  applied  for. 
3  6.  Imimediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  fu:l.  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
iitlain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
Will  be  established,  at  a  Vg  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  ICW.OOO  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
com.petitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  earned  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99  923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 


If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  of  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  May  15. 1989.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  May  11. 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday. 
May  15, 1989.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  .Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  "Treasury 
Direct"  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  "Treasury 
Direct"  must  be  completed  to  show  all 
the  information  required  therei.'i.  or  the 
"Treasury  Direct '  account  number 
previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred    . 
to  as  an  Interest  Comiponent)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
compon(;nts.  In  the  event  any  payment 
date  is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  com.ponents  described  in  section  6.1, 
the  par  amount  of  the  Note  must  be  in 
an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  Si, 000  or 
a  multiple  of  Si, 000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  prov ided  in  the 
public  ar-nouncement  of  the  amount  and 
yield  range  of  accepted  bids. 

6  4  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 


separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  .Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  m.ultiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  Si, 000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  ail  related 
unmatured  Interest  Com.ponents,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstilution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstilution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
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components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstilution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 

Interest  Components 


adversely  affect  ex-simg  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  wiil  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
lender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

ATTACHMENT  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Compooent  and  Interest 

Components  of  Treasury  Notes  of  May 
15,  19*J   Scri.-s  B    7  099  CUSIP  No. 
912827  W  - 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  fTTON)  Series  B-1999  due  .May 
15. 1999.  CUSIP  No.  912820  AS  6. 


Designation 


Treasury  IrlefesI 
(TINT)  due 
November  15, 
May  15.  199C 
November  15. 
May  15.  1991 
Nowembef  15. 
May  15,  1992 
November  15 
May  15.  1993 
Novembef  15. 
May  15,  1994 


1989. 


1990. 


1991. 


1992. 


1993. 


CUSIP 
Numoef 
912833 


EP1 
EQ9 
ER7 
ESS 

rra 

BJO 
EVS 
EW6 
EX4 
EY2 


Designation 


Treasury  InteresI 
(TINT)  due 
Novemtief  15,  1994 

May  15,  1995 

Novemtier  15,  1995 
May  15.  1996 
November  15. 
May  15.  1997 
November  15. 

May  15.  1998 

November  15.  1998 
May  15,  1999 _. 


1996. 


1997 


CUSIP 
Number 
912833 


ez9 

FA  3 
FBI 
FC9 
FD7 
FES 
FF2 
FGO 
FHe 
FJ4 


Minimum  Face  Amounts  Which  Are  Multiples  of  $i  000  Reouired  in  Order  to  Produce  Interest  Payments  That  Abe 

Multiples  OF  $1,000. 


Coupon 

Minimum  lace 

Interest  payment 

Coupon 

Minimum  (ace 

Interest  payment 

Coupon 

r 

Mnmum  lace 

Interest  peymer« 
(doHais) 

(percent) 

(dollars) 

(Oollars) 

(percent) 

(dollars) 

(doUars) 

(percent) 

(doHars) 

5  000 

40.000  00 

1.000  00 

10.125 

1.600.000.00 

81.000.00 

15.250 

800.000  00 

61,000  00 

5  125 

1  600,000.00 

41,000.00 

10.250 

800.000.00 

41.000  00 

15375 

1.600,000  00 

123  000  00 

5  250 

800,000.00 

21,000.00 

10.375 

1,600.000.00 

83.000  00 

15500 

400.00000 

31000  00 

5  375 

1600.000.00 

43,000.00 

10.500 

400,000.00 

21.000  00 

15.625 

64.000  00 

5000  00 

5  500 

400,000.00 

11,000.00 

10.625 

320.000.00 

17,000  00 

15.750 

800,000  00 

63.000  00 

5  626 

320.000  00 

9.000  00 

10750 

800,000.00 

43.000  00 

15.875 

1,600,000  00 

127.000  00 

5  750 

800.000  00 

23,000.00 

10875 

1,600.000.00 

87,000  00 

16  000 

25,000  00 

2000  00 

5  875 

1,600,000  00 

47.000  00 

11.000 

200.000.00 

11.000.00 

16125 

1,600000  00 

129.000  00 

6  000 

100.000  00 

3,000.00 

11.125 

1.600.000.00 

89.000  00 

16.250 

160,00000 

13.000  00 

6  125 

1.600,000.00 

49.000.00 

11.250 

160,000  00 

9.00000 

16.375 

1,600.000  00 

131.000  00 

6  250 

32,000  00 

1.000.00 

11.375 

1,600,000  00 

91.000  00 

16.500 

400,000  00 

33.000  00 

6  375 

1  600  000  00 

51.000  00 

11.500 

400,000  00 

23.000  00 

16625 

1.600.00000 

133  000  00 

6500 

400.000,00 

13,000  00 

11.625 

1.600.000  00 

93.00000 

16.750 

800.000  00 

67.000  00 

6-625 

1.600.000.00 

53,000.00 

11.750 

800.000.00 

47.000  00 

16.875 

320.000  00 

27.000  00 

6750 

800  000  00 

27.000  00 

11.875 

320.000.00 

19,000  00 

17.000 

200.000  00 

17.000  00 

6fl75 

320  000  00 

11,000.00 

12.000 

50,000.00 

3,000.00 

17.125 

1,600.000  00 

137,000  00 

70O0 

200.000  00 

7,000  00 

12.125 

1,600.000.00 

97,000  00 

17.250 

800.000  00 

69  000  00 

7.125  1 

1.600,000  00 

57,000.00 

12.250 

800.000  00 

49.000  00 

17.375 

1.600,000  00 

139  000  00 

7.250  1 

eoc  ooc  00 

29,000.00 

12.375 

1.600.000  00 

99.000.00 

17.500 

80.000.00 

7.000  00 
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Minimum  Face  Amojms  Amicm  a«e  Multiples  of  $1,000  Required  in  Order  to  Produce  Interest  Payments  That  Are 

Multiples  of  $1,000.— Continued 


Coupon 
(pefcent) 

M)n4rr)urT^  face 

iniefOTt  pav"ie"i 

Coupon 

Minimum  face 

Interest  payment 

Coupon 

Minimum  face  '■ 

Interest  pavmenl 

(OOtiars) 

(dollars) 

(percent) 

(QOfiars) 

(dollars) 

(percent) 

(ootiars) 

idoilars) 

7  375 

1,600.000.00 

59.00000 

12.500 

16.000.00 

1.000.00 

1 7  625 

1  600,000  00 

141  000  00 

7S00 

60.000.00 

3,000.00 

12.625 

1,600,000.00 

101.000.00 

17  750 

800  000  00 

71,000  00 

7  625 

1,600,000.00 

61.000.00 

12.750 

600,00000 

51,000.00 

17875 

1  600,000  00 

143,000  00 

7  750 

800.000.00 

31.000.00 

12.875 

1,600.000.00 

103,000.00 

18  000 

100,000  00 

9,000  00 

7  675 

1,600.000.00 

63.000  00 

13  000 

200,000.00 

13.000.00 

18  125 

320.000  00 

29  000  00 

6000 

25,000.00 

1.000.00 

13125 

320,000.00 

21.000.00 

18  250 

600,(X)0  00 

73,000  00 

6  125 

320.00000 

13.000  00 

13.250 

800.000.00 

53.000.00 

ie  3^5 

1  600,000  00 

147,000  00 

6250 

600.00000 

33.00000 

13.375 

1,600,000.00 

107,000.00 

18  500 

400,000  00 

37,000  00 

8  375 

1.600,00000 

67,000  00 

13.500 

400,000.00 

27,000.00 

18  625 

1,600,000  00 

149,000  00 

6500 

400.000.00 

17,000  00 

13.625 

1,600,00000 

109.000.00 

18  750 

32,000  00 

3,000.00 

6625 

1,600.000.00 

69.000  00 

13.750 

160,000.00 

11.000.00 

188^5 

1  600,000  00 

151,000.00 

6  750 

160  000.00 

7.000  00 

13  875 

1,600.000.00 

111,000.00 

19  000 

200  000  00 

19.000  00 

8  675 

1.600.000  00 

71.000.00 

14000 

100.000.00 

7.000.00 

19  125 

1  600,000  00 

153.000  00 

9000 

200.000  00 

9.000.00 

14125 

1.600,000.00 

113,000.00 

19,250 

800,000  00 

77.000  00 

9  125 

1,600,000.00 

73.000.00 

14250 

800.000.00 

57,000.00 

19375 

320,000  00 

31  000,00 

9250 

800,00000 

37.000  00 

14.375 

230,000.00 

23.000.00 

19  500 

400,000  30 

39,000  00 

9  375 

64,000.00 

3.000  00 

14500 

400,000.00 

29.000.00 

19  625 

1  600,000  00 

157.000  00 

9500 

40000000 

19,000  00 

14.625 

1.600,000.00 

117.000.00 

19  750 

800,000  00 

79,000  00 

9625 

1.600,000  00 

77,00000 

14.750 

800.000.00 

59.000.00 

19875 

1 ,600.000  00 

159.000  00 

9  750 

800.00000 

39.000.00 

14.875 

1.600.000  00 

119,000.00 

20  000 

10,000  00 

1 ,000  00 

9  875 

1.600.00000 

79.000.00 

15.000 

40,000.00 

3.000.00 

20  125 

1,600  000  00 

161,000,00 

10000 

20.000  00 

1,000.00 

15.125 

1,600.000.00 

121,00000 

20  250 

800.000  00 

1 

B 1 ,000  00 

(  H  0(ii:  8.'>-nG17  Filed  5-10-69;  4:2"  pm) 
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I  Depailment  Circular— Public  Debt  Series- 
No.  12-891 

Treasury  Notes  of  May  15,  1992.  Series 
S-1992 

U  ishinglon.  Muy  4. 1989.  | 

1  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  15, 1992.  Series 
5>-1992  (CUSIP  No,  912827  XM  9). 
hr  t'iifter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
fur  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
i^^.itc!  ,1'  'he  average  price  to  Federal 
Reserve  Banl^s,  as  agents  for  foreign  and 
international  monetary  authorities, 

2.  Description  of  Securities 

2.1  The  Notes  will  be  dated  May  15. 
wao.  and  will  accrue  interest  from  that 
'  ite.  payable  on  a  semiannual  basis  o:i 


November  15, 1989,  and  each 


subsequent  6  months  on  May  15  and 
November  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  May  15, 1992.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C,  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000.  $100,000,  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  "Treasury 
Direct"  Book-Entry  Securities  System  in 


51  KR  182fiO.  ft  .'icq.  (May  6.  1986).  apply 
to  the  Notes  offered  in  this  circular. 

3.  Sale  Procedures 

31.  Tenders  will  be  received  at 
Federal  Reserve  Banl<s  and  Branches 
find  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500.  prior  to 
1;00  p.m..  Eastern  Daylight  Saving  time, 
Tuesday,  May  9.  1%9.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  May  8. 1989.  and  received 
no  later  than  Mond'ay.  May  15. 1989. 

3.2.  The  par  amounts  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  S5.000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e,g,. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
t(!rm  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  anad  arc  on  the 


list  of  repoiting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposits  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  federally-msured  savings  and 
loans  associations;  States,  and  their 
political  sul)divisions  or 
instrumentriiities;  puliiic  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  jieid 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  comp>,':tive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extend  required  to 
attain  the  am.ount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  '•'«  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOO.CKX)  and  a  lowest  accepted  price 
above  the  original  issue  discount"  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  t^'p.  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 


99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  oif  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  completed  on  or  before 
Monday.  May  15. 1989.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  others  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  May  11. 1989.  In 
addition,  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 


Note  Accounts  on  or  bcfor  Monaaj. 
May  15. 1989.  When  payment  has  bein 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  "Treasury 
Direct"  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  "Treasury 
Direrrt '  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
"Treasury  Direct"  account  number 
previously  obtained, 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reser\e  Banks  are 
authorized,  as  directed  by  the  Secrelary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  Stales  Government  is 
pledged  to  pay,  in  legal  tender,  principji 
and  interest  on  the  Notes. 

Gerald  Murphy. 

Fisci>l  Assislunt  5''(  relory. 
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Vol.  54.   No.  92 
Monday    M.iy  15.  1983 


This   section   o(   the   FEOEPA^    REGiS^E^ 
cofitams   notices  of   meetings   puDlisned 
under  tne    'Government  m  the   Sunshine 
Act"    (Pub     L,   94-409)    5    U  S  C     552b(e)(3). 


FEDERAL  ENEirav  REOUU^TORY 
COMMISSION 

M  i\  \<)   I'MW 

Tne  fullowinjj  nonce  of  meetinii  is 
published  pursudnt  to  section  3!fO  of  the 
Government  in  the  Sunshme  .-Xt.t  'Pub  L. 
,\o,  94-49).  5  L'.S.C.  552D 
TlME:Mdy  1-,  1969.  10:00  a. m 
PLACE:  825  North  Capitol  Street.  .\F.., 
Room  9306.  Washington.  UC  2M26. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  ,-\aenda 

Note. — Items  listed  on  the  asendd  may  be 
deleted  without  further  nutice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D  Cdshell,  Secretary. 
Telephone  (202)  357-8400. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Comm;ssio;v  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  .Xgenda.  896th  Meeting — May 
17.  1989.  Regular  Meeting  (10:00  am.) 

CAP-1 

Proiect  Nu.  4056-004,  Bo:se-K ..::■(  Irnijalion 
OistricLNew  York  Irnjjdiiur.  District, 
Nampa  and  Meridian  Irrigation  District, 
Wilder  Irrigation  District,  and  B'i  Bf-nd 
Irr-i^alior.  Dis'rict 

CAP-2 

Pro|e<:t  No   2832-013-  New  Vnrik  Irrigation 
District,  Nampa  and  .Meridian  Irrigation 
District.  BoiseKuna  imitation  District. 
Wilder  Irrigation  District,  and  Big  Bend 
IrriKation  Dis'-'tt 
CM'-.\ 

I'-!)|f(:t  No  22th-0(r  Powr  Authority  of 
the  State  of  New  >  orn 
(:.\P-4 
I'r-jiec'  No  6,'i4Q-'xn.  Conway  Ranch 
Partnersh;p 
f;.\P-5. 
[^reject  No.  3671-031.  Allegheny  Number  5 

Hydro  Partners 
froiect  No.  3494-031.  Allegheny  Number  B 
Hvdro  Partners 
(.\P-6. 
Project  No.  645a-uu2.  Southeastern  Hydro- 
Power.  Inc. 
CAP-7. 
Project  No.  2179-003.  Merced  Irrigation 
District 
(   \P-8. 
I'-oject  No.  2543-18.  The  Montana  Power 
Company 


CAP-9. 
Project  No  10667-001.  Youghiogheny 
Hydroelectric  Authority 
CAP-10. 
Docket  No.  UL88-12-001.  Central  Vermont 
Public  Service  Corporation 
CAP-1 1. 
Docket  No.  UL88-16-001.  Central  Vermont 
Public  Service  Corporation 
CAP-12. 

Omitted 
CAP-13. 
Project  No.  8612-000,  George  and  Bonnie 
Arkoosh  Western  Hydropower 
Company,  Inc. 
Project  No.  9967-000.  Shorock  Hydro,  Inc. 
CAP-14. 
Project  No.  516-067.  South  Carolina  Electric 
&  Gas  Company 
CAP-15. 

Project  No.  7392-003.  LF.  Bush 
CAP-16. 
Docket  No.  EL88-29-000  (Project  No. 
10669).  Pioneer  Irrigation  District  and 
Settlers  Irrigation  District  v.  New  York 
Irrigation  District.  Boise  Kuna  Irrijiation 
District.  Wilder  Irrigation  District.  Big 
Bend  Irrigation  District.  Nampa  and 
Meridian  Irrigation  District 
CAP-17. 
Docket  No.  ER89-1JO-000.  Duke  Power 
Company 
CAP-18. 
Docket  No.  ER89-  U2  OOO.  I'ablic  Service 
Company  of  New  Mexico 
CAP-19 
Docket  No.  ER89-184-001.  Consumers 
Power  Company 
CAP-20. 
Docket  No.  ER89-125-001.  Canal  Electric 
Company 
CAP-21. 
Docket  No.  ER84-560-007.  Union  Electric 
Company 
CAP-22. 
Docket  No.  EL87-55-001,  City  of  Holyoke 
Gas  and  Electric  Department.  City  of 
WestHeld  Gas  and  Electric  Light 
Department.  Marblehead  Municipal  Light 
Department.  Middleborough  Municipal 
Gas  and  Electric  Department.  North 
Attleboro  Electric  Department.  Peabod\ 
Municipal  Light  Plant  Shrewbury 
Electric  Light  Department.  Templeton 
Municipal  Light  Plant.  Town  of  Boylston 
Municipal  Light  Department,  Town  of 
Hudson  Light  and  Power  Department 
Town  of  Littleton  Municipal  Light  and 
Water  Department.  Town  of  Wakefield 
Municipal  Light  Department,  and  West 
Boyleston  Municipal  Lighting  Plant  v. 
Boston  Edison  Company 
CAP-23. 
Docket  No.  EL87-21-004.  Yankee  Atomic 

Electric  Company 
Docket  No.  EL87-22-004.  Vermont  Yankee 

Nuclear  Power  Corporation 
Docket  No.  EL87-23-004,  Connecticut 
Yankee  Atomic  Power  Company 


C.'\P-24 

Omittc'd 
C;\P-25. 
Docret  No  EI.89-5-000,  American 
Municipal  Power-Ohio.  Inc.  v.  Toledo 
Edison  Company 
C.\P-26 
Docket  No  EL89-19-000,  City  of  Hamilton, 
Ohio  V,  Cincinnati  Gas  Ik  Electric 
Company 
Docket  No,  ER89-17-0O0,  Cincinnati  Gas  S 
Electric  Company 
C.-\P-27. 
Docket  No.  ER89-1-000.  Wisconsin  Power 
&  Light  Company 
C.\P-28. 

Docket  No,  QF8e-433-0CJ1.  Midway-Sunset 
CoEeneration  Company 
CAP-29 

Docket  No  EC88-24-00.  Kentucky  Utilities 
Company  and  Old  Dominion  Power 
Company 
CAP-30, 

Proiect  Nos,  lOtiOl-CXX),  10002-^J<)0,  and 
10C031-000.  WoKerine  Power 
Corporation 

Consent  Miscellaneous  ,\genda 

C.-\M-1, 

Docket  No.  RM82-25-003.  Fees  Applicable 

to  Producer  Matters  Under  the  Natural 

Gas  Act 
Docket  No.  RM83-2-0O4.  Fees  Applicable 

to  Natural  Gas  Pipeline  Rate  Matters 
Docket  No,  R,M82-30-004.  Fees  Apphcabli- 

to  the  Natural  Gas  Policy  Act 
Docket  No  RM82-35-0O2.  Fees  Applicable 

to  General  Activities 
Docket  No  RM82-31-008.  Fees  Applicable 

to  Natural  Gas  Pipelines 
Docket  No  RM82-38-O10,  Fees  Applicable 

to  Electric  Utilities.  Cogenerators  and 

Small  Powder  Producers 
Docket  No,  RM86-14-002.  Revisions  to  the 

Purchased  Gas  Adjustments  Regulations 
Docket  No,  RM87-26-O02.  Filing  Fees 

Under  the  Independent  Offices 

Appropriations  Act  of  1952 
Docket  No,  RM88-28-001.  Revision  of  Filing 

Fees  for  Natural  Gas  Rate  and  Tariff 

Filings 
CA.M-2 

Docket  No,  GP87-20-0rX).  .■VNR  Pipeline 

Company  v.  Plains  Resources.  Inc. 

Consent  Gas  Agenda 

CAOl, 

Docket  No,  RP82-55-041,  'I  ranscontmental 
Gas  Pipe  Line  Corporation 
CAG-2. 

Docket  Nos,  RP89-29-(.KJl  and  RI'99-228- 
008.  Tennessee  Gas  Pipe  Line  Company 
CAG-3. 
Docket  No.  RPb9-155-00().  United  Gas  Pipe 
Line  Company 
CAG-4. 

Docket  Nos.  RP86-l,59-000  and  001.  Blue 
Dolphin  Pipe  Line  Company 
CAG-5. 


Docket  No.  RP89-57-Oi}l,  El  Paso  Natural 
Gas  Company 
CA06. 
Docket  No  RPH'W)<MHK3,  Southwest  Gas 
Storage  Company 
CAG-7. 
Docket  No.  RP89-15O-000.  Texas  Eastern 
Transmission  Corporation 
CAG-8. 
Docket  No,  RP89-59-001.  Transwestem 
Pipeline  Company 
CAC-9. 
Docket  No.  RP89-98-002.  Colorado 
Interstate  Gas  Company 
CAG-10. 
Docket  No.  TM89-3-21-(XW,  Columljia  Gas 
Transmission  Corporation 
CAG-11. 
Docket  No.  TM89-4-28-0()0,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-12. 
Docket  No.  TQ89-2-8-002.  South  Georgia 
Natural  Gas  Company 
CAG-13. 
Docket  Nos.  TA88-2-63-000,  001  and  002. 
Carnegie  Natural  Gas  Company 
CAG-14. 
Docket  No.  RP89-142-000,  Northern 
Natural  Gas  Company 
CAG-15. 
Docket  Nos  RP89-90-001  and  RP89-83-001. 
Superior  Offshore  Pipeline  Company 
CAO-16. 

Omitted 
CA017. 
Docket  No.  1 A89-1-17-O00  and  001.  Texas 
Eastern  Transmission  Corporation 
CAG-18. 
Docket  No  RP86-119-013.  Tennessee  Gas 
Pipeline  Company 
CAG-19. 
Docket  No  RPH9-4,->-004.  ANR  Pipeline 
Company 
CAG-20. 
Docket  No  RP88-94-021.  Natural  Gas 
pipeline  Company  of  America 
CAG-21. 
Docket  No  RP88-94-022.  Natural  Gas 
Pipeline  Company  of  America 
CAG-22. 
Docket  No.  RP88-184-009,  El  Paso  Natural 
Gas  Company 
CAG-23. 
Docket  Nos.  TA81-1-21-031  and  RP87-55- 

012.  Columbia  Gas  Transmission 
Corporation 

CAG-24. 
Docket  No.  CP89-391-001.  Transcontinental 
Gas  Pipe  Line  Company 
CAG-25. 

Docket  Nos.  RP85-209-021.  RPa<>-93-00»j. 
RP8t>-l  58-009,  RP86-246-003,  RP87-34- 
005.  RP88-8-009.  TC83-6-007,  RP88-27- 

013,  RP88- 264-003.  RP88-92-017,  RP88- 
263-Oin,  RP8a-265-0O4,  RP84^2-005, 
CPKt>4>4l(i4  CP88-44O-001.CP87-527- 
000.  CP88-32tMK)l.  CP88-478-001  and 
IN86-5-011   United  Gas  Pipe  Line 
Company 

CAC;-26. 
Docket  Nos  RP83-137-029and  RI>9H5-31- 
003,  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-27. 
Docket  No.  RP89-34-0()1.  Wllliston  Biisin 
Interstate  Pipeline  Company 


CAG-28. 
Docket  Nos.  RP88-187-016  and  017. 
Columbia  Gas  Transmission  Corporation 
CAG-29. 
Docket  Nos.  RP89-11-003  and  RP88-239- 
005.  Trunkline  Gas  Company 
CAG-30. 
Docket  Nos.  RP88-198-008  and  RP89-59- 

002,  Transwestem  Pipeline  Company 
CAG-31. 

Docket  No.  RPd9-98-001.  Colordao 
Interstate  Gas  Company 
CAG-32. 
Docket  No.  TM89-3-2a-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-33. 
Docket  Nos.  TQ89-l--t6-017.  RPSO-lCV-Oll 
and  RP86-1 66-011.  Kentucky-West 
Virginia  Gas  Company 
CAG-34. 
Docket  No.  RP87-26-000,  Tennessee  Gas 
Pipeline  Company 
CAG-35. 
Docket  Nos.  RP82-1 24-010.  RP81 -53-007. 
RP81 -.55-036  and  RP85-1 49-013.  East 
Tennessee  Natural  Gas  Company 
CAG-36. 

Omitted 
CAG-37. 
Docket  Nos.  RP86-33-000  and  RP86-96-(KX). 
Midwestern  Gas  Transmission  Company 
CAG-38. 
Docket  Nos.  RP86-1 19-007,  RP89-30-000. 
TA84-2-9-009  and  TA85-1-9-006. 
Tennessee  Gas  Pipe  Line  Company 
CAG-39. 
Docket  Nos.  RP88-42-000  and  RP88-42-()04. 
Pacific  Offshore  Pipeline  Company 
CAG-40. 
Docket  Nos.  RP88-228-012.  RI'8&-249-0i)2. 
RP89-4-003,  RP89-29-003,  CP84-441-030 
and  CP80-65-064.  Tennessee  Gas 
Pipeline  Company 
CAG-41. 

Omitted 
CA&^2. 
Docket  No.  ST89^1 460-000.  Red  River 
Pipeline 
CAG-43. 
Docket  Nos.  ST89-1505-000  and  ST89- 
15605-000,  BP  Gas  Transmission 
Company 
CAG-44. 
Docket  No.  ST89- 1501-000.  Delhi  Gas 
Pipeline  Corporation 
CAG-45. 
Docket  No.  ST88-4279-00I).  Cianberry 
Pipeline  Corporation 
CAG-46. 
Docket  No.  CI85-«73-006  LaSER  Markeiing 

Company 
Docket  No.  CI89- 7-002.  Pacific  Atlanlii 

Marketing.  Inc. 
Docket  No.  CI87-547-004.  Enron  Gas 

Ma  riveting.  Inc. 
Docket  Nos.  CI87-786-O03  and  CI87-8;;.5- 

003,  Val  Gas  LP.  and  V.H.C.  Gas 
Systems  LP. 

CAG-J7. 

Docket  No.  Cla5-513-011.  T.'iingasco  Cm 
Supply  Company  v.  Soiiihl.ind  Royali\ 
Company 

Docket  No.  Cl88-«()5-001 . 1'l-ople  of  the 
Stale  of  California  and  the  Public 
Utilities  Commission  of  tbi'  Slate  of 
California.  I'.icific  Gas  .mil  Electrii; 


company .  bout.fie.-n  Lu  ,:j;n.a  Gos 
Company  and  Southwest  Gas 
Corporation  v.  El  Paso  Natural  Gas 
Company  and  Odessa  Natural  GasoLne 
Company 
CAG-48. 
Docket  No.  G-lt)679-000.  Jupiter 
Corporation  and  Tennessee  Gas  Pipilme 
Company 
CAG-*9. 

Omitted 
CAG-50. 

Docket  Nos.  CP89-97-000  and  OOI.  PSI.  In. . 
CAG-51. 

Docket  No.  CP89-539-002.  Great  Lakes,  G..s 
Transmission  Company 
CAG-52. 
Docket  No.  CP87-474-005.  Great  Likes  <;.,s 
Transmissiim  Company 
CAG-53. 
Docket  No.  Cl'84-348-007.  .Mississippi 
River  Transmission  Corporation 
CAG-54. 
Docket  No.  CP89-3-002.  Panhandle  E.,siHn 
Pipe  Line  Company 
CAG-55. 
Docket  No.  CP«8-475-(K)1   Kl  Paso  N.itui..! 
Gas  Company 
CAG-56. 
Docket  No.  CP87-107-001.  .Midwestern  G.is 
Transmission  Company 
CAG-57. 
Docket  No.  CP38-137-001.  ANR  Pipeline 
Company 
CAG-58. 
Docket  No.  RP8a-l 3-003.  laiv.es  Rivet  II. 
Inc.  y.  Northwest  Pipt-lini'  Coiporacon 
Docket  No.  CP88-in-003  Northwest 

Pipeline  Corporation 
Docket  No.  CP87-328-O04  Northwe;,! 
Pipeline  Comoration 
CAG-59. 
Doeket  No.  CI»87-395-00l.  Consumers 
Power  Company 
CAG-«0. 
Docket  Nos.  Cl'fl8-»90-O0i  and  CP8rt-.">4rt- 
noi.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-61. 
Doi  ket  No.  CP89-272-001  P.tnhand'e 
Eastern  Pipe  Line  Company 
CAG-ti2. 
Docket  No.  CPBl-92-019.  Kl  Paso  \.it,!i.il 

(;as  Company 
l)<i(:ket  No.  Cl'r>l-139-016.  Northern 
Natural  Gas  Company.  Di\  islon  of  Fr.nm 
Corp. 
CAt;-H3. 

Docket  Nos.  CPrt7-75-a)0  .oid  001. 
Tennessee  Gas  Pipelinr  Company 
CA(  ;-64. 
■  D.Kiket  Nos.  CP87-358-00II  .nd  1)01. 
Tennessee  Gas  Pipeline  Company 
Do(  ket  Nos.  CP87-428-00()  and  001(^1'. 
T'ansniisMiin  Corporation 
CAG-65. 

Docket  No.  CP89-341-000.  M.lw.-st.-in  ( ,.is 
Transmission  Companv  - 
C.\G-H6. 

Docket  .No.  CI'88-287-0i)0.  Uilli..ms 
Natural  (I.is  Company 
CAG-67. 

Ooi  ket  Nos.  CPH«-167-00(I  ,ind  DOI. 
.M^onquin  I'. is  Tiansnii>-MO0  Coir.p.i.-iy 
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I)i!i  ^.■'  \  )  Cj'»)J-«J-t»«i.  'Ai,.:.!n!,s  Natural 
( lis  (;iin!p.i"y 
(    \!  ,J.^ 

1).    ^.  t  No.  CP88-34-000.  TrunklineGas 

{ ,   T pan'.' 

1).  :  K.'-  \.;s.  Ci'8*-:j-00(J.  Ci'^y -M-jyJ  and 
(  (  H'f-T-OOO,  Williams  Natural  Gas 

(,..'■:  p.iny 

DocKct  No.  CP89-302-000.  Williston  Basin 
Iniersiate  Pipeline  Company 

(   \072. 
Docket  No  c;i'H/v4'i_-iX>*).  Panhandle 
Eastern  Pipe  Lane  Company 

(.  \C,-"3. 

|,|.:i  .>'•  \  ,s   RPhh-*4-^t;'^   ,:■■:  PPR8-.<54-'"20. 
\.,'  .' ,''  C,,.^  i';pi  ..::>■  !...:-%  .1",.  '  : 
,\-nerica 
(.  \i,-"4. 
Docket  No8.  CP68-179-013.  CP89-!555-00O 
and  CP89-556-O0O.  Florida  Gas 
T'.insmissMin  Company  ; 

/  !.  censed  Project  Matters 

P--I. 
Omitted 

/    Electric  Rate  Matters 

KR-1. 
Docket  Nos.  EC8&-2-000  and  003,  Utah 
Piiwpr  *  I.iaht  Company.  PacifiCorp  and 
PC  VVSl.  Mf-s  -a  Corporation.  Order  on 

Mistelianeous  Xgenda  ' 

S'-l 
KM  "-33-000.  1  lydroelectric  Relicensing 
R -julations  Under  the  Federal  Power 
.A' !  Final  Rule. 

Reserved 
\\-3. 
Reserved  . 

/  Pipeline  Rates  Matters 

Ki'-I. 
Uh  k'  '  No  RP89-T5-000.  Black  Marlin 

1'  pi  I  ■'!■  Companv 
I),  i m  !  No  RI'H8-1  i  1-1  KM).  Carnegie  Natural 

( ,,is  Ciimp.i",;. 
I),H  K'--  \o  Ri'n<4-,v,t-^"»'  Chandeleur 

P'P. ■.,[;.•  (:...":..:•; 
I)..,  ^,.'  \,    R i'fi/;-::  1-000,  CNG 

I  -,",[•■  >■>  ■■•:.  (-:^'pora'ion 
l)i  '  m!  \i)  KPHri— ;-i-'V¥i  F' '.' ISO  Natural 

C.isCi'i--::'  :r. 
Docket  No  PPh'*-  >•  •  •«  i !  Florida  Gas 

'!  r-insn'i^^    :•■  C.u.-;.pdny 
D...!'  \i.  RPH9-37-000,  High  Island 

(|0,'>i-f|  S-.s'i"" 

Dm  N.  •  \o  HPi^*'-*.  .-000,  Inland  Gas 

(>i";p<inv     i"' 
iJoi  ivr;  Nos    RPWk  "i_-lXK,    K[W4--14fv^XN 

am:  RPH<^i;-<Kj(J  kci;'  .    ■  ■.  V.cs! 

VirUiii  ..  (  "'-  (,.o;^'Pri;"'v 
11,,.  »-•  Nos   KPh'-rU^Hi'   HP'^f.  ••-m2 

K i 'H.'>- M  .J ! ! '*    i 'n  1  - •■  i i     HI 'HS^- :  1 1 -^  < « 

,1-r  KPH'<-Hi-(Kx.  kN  F.r.'i;;.    i:^ 
n.     K.'  Nos    RPH(4-r,^)(,<r  ..-o  RPHO^;,t>--HI< 

Mtcu-'s'tTH  (,.is  ■r"a.".sT.,ss.i;r.  Company 
Do.  ^t.!  No  Ri'8(>— ly-^MKi  N  :■  .i."j1  FubI  Gas 

Siipp.,^  O'por.ioo" 
Uockc'  No  R PH^>-Urt-^xi< J  NiiMhern  Border 

Pipi'i'ne  Corr.p.i-'v  i 

Uockut  No.  RP8»-2.5>.M)o0.  Northern 

Natural  Gas  Company 


Docket  No.  RP8d-47-000,  Northwestern 

Pipeline  Company 
Docket  No.  RP88-262-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  RP88-227-000.  Pauite  Pipeline 

Company 
Docket  No.  RP89-73-000.  Pelican  Interstate 

Gas  System 
Docket  No.  RP88-93-000,  Questar  Pipeline 

Company 
Docket  No,  RP88-181-000,  Sea  Robin 

Pipeline  Company 
Docket  No,  RP88-228-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No,  RP8&-67-000,  Texas  Eastern 

Gas  Transmission  Corporation 
Docket  No,  87-7-012.  Transcontinental  Gas 

Pipe  Line  Corporation 
Docket  No,  RP89-48-000.  Transwestem 

Pipeline  Company 
Docket  No,  RP88-180-000.  Trunkline  Gas 

Company 
Docket  No,  RP89-38-000.  U-T  Offshore 

System 
Docket  No.  RP88-256-000.  West  Texas  Gas. 

Inc. 
Docket  No.  RP89-67-000.  West  Texas 

Gathering  Company 
Docket  No.  RP87-33-000.  Williams  Natural 

Gas  Company 
Docket  Nos.  RP88-197-000.  RPsy- W^iOd 

and  RP88-236-000.  Williston  Basin 

Interstate  Pipeline  Company.  Order  on 

rate  design. 
RP-2. 
Docket  Nos.  CP89^70-000,  CP8&-522-002. 

CP88-522-000  and  CP88-522-004, 

Tennessee  Gas  Pipeline  Company,  Order 

concerning  sales  service  restructuring. 

gas  inventory  charge,  and  standby 

service, 

//,  Producer  Matters 

CM. 
Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 

Omitted 
CP-2. 

Omitted 
CP-3. 

Omitted 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  89-11758  Filed  5-ll-fl9:  3:59  pml 

BILLING  COOe  6717-01-M 

FEDERAL  MINE  SAFETV  AND  HEALTH 

REVIEW  COMMJSSION 

Mhv  10.  1989 

TIME  AND  DATE  10:00  a.m..  Wednesday, 

\'i.i\    \~.  HtdH. 

place:  Room  600. 1730  K  Street.  NW.. 

V\  rishinglon.  DC. 
STATUS:  Or'"'^ 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Possible  revisions  of  and  additions  to 

present  Commission  Procedural  Rules  73, 
75,  and  80-84:  29  CFR  2700.73,  2700.75. 
and  2700,80-2700,84. 


Any  person  intfnding  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706,1 50(a)(3)  and  2-06.ir,()id) 

CONTACT  PERSON  FOR  MORE 

information:  lean  Ellen  (202)  6,')3-5f.2q 

/  !202j  566-2673  for  TDD  Rckiy. 

lean  H.  Ellen. 

Ai;f'ndu  Clerk. 

|FR  Doc.  89-11670  Filed  5-11-89;  11:25  am] 

BILLING  COOE  ens-oi-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:(X)  a  n^i  .  Th.irsday, 
Mci\  18.  1989. 

PLACE:  Marnner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 

NW„  Washington,  DC  20551 

STATUS:  Closed. 
MATTERS  TO  CONSIDERED: 

1.  Personnel  actions  Oippomtments. 
promotions,  assiKnments.  reassiHnmpnts,  and 
salary  actions)  involving  ind!V;(.iu.;ii  Federal 
Reserve  System  employees. 

2,  Any  items  carried  forward  from  a 
previously  annoiinred  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATiOi'-4:  Mr.  loseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-321)4 
You  may  call  (202)  452-3207.  beginning 
at  appro.ximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  10.  1989. 
Jennifer  |  Johnson, 

.4.s'.';('r;a/f'  Svcrctury  o''  the  Board. 

(FR  Doc.  89-116.33  Filed  5-11-89;  11:24  am) 

BILLING  CODE  6210-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (54  FR  18978 

May  3,1989). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW,, 
Wiishing*on.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Mond.iV, 

May  1, 1989. 

CHANGES  IN  THE  MEETING:  Additional 

items. 

The  f(.>ilowing  additional  items  w(,-rc 
considered  at  a  closed  meeting  on 
Tuesday,  May  9,  1989.  at  2:30  p.m. 

Formal  orders  of  investigation. 

Litigation  matter. 


Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes 

,\t  times  changes  in  Commission 
;  rionties  require  alterations  in  the 
scheduling  vjf  meeting  items  For  further 
information  .md  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postposed.  please  contact;  Max 
Berueffy  at  (202)  272-2400. 
Jonathan  G  K.itz 
.S/.(  rf'^J^J  , 
May  9, 1989. 

li  R  Doi..  89-11722  Filed  5-11-89;  2:04  pm| 

BILLING  COOE   RO'O-OI-M 
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Corrections 


This  section  oT  the  fedE-a^  »£,j  S"ER 
contains  ednocai  ccr-ecc^s  :*  pro-- :.>sly 
published   P'es.Ce'^;;?.;,    R^'O    P'opcsoc 

Bo.e,    ana   No'jce   aocu^e'^'s    ^^es*^- 
cor'ecticns   are   o^eoared   by    '''e   C"---   o* 
f^e   Feacnl   Register    Age'Cr    p'^'C^r-  ; 
co'^ect'oris   a'9   'ss,.iecl   as   signed 
docjr^e'~!s   a"d    aocear   m   the   appropriate 
doc^'^c'!   ca'egor  OS   e  sewhero  in  ttw 
:ssje 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admiriistration 

University  of  Pennsylvania  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-free  Entry  of  Scientific 
Instruments  i 

Currvciioii 

In  notice  document  B9-990(;  bt;ginning 
on  page  17805  in  the  issue  of  Tuesday, 
April  25. 1989,  make  the  following 
correction: 

On  page  17806,  in  the  1st  column,  in 
the  second  complete  paragraph,  in  the 
10th  line,  "cable"  should  read  "capable". 

B  L.  NG  CCD£  1505-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

■A 

47CFR  Part  22 

I  General  Docket  82-243.  FCC  89-45! 

Service  and  Technical  Rules  for 
Government  and  Non-Govemmeril 
Fixed  Service  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz 

CorrL\:!iun 

In  rule  document  89-5124  beginning  on 
page  10326  in  the  issue  of  Monday, 
March  13, 1989,  make  the  following 

corrfctions: 

§  22  27     , Corrected! 

1.  On  page  10328.  in  the  third  column, 
in  5  22  2T(b){2).  in  the  second  line  "932- 


932.5/  941.5"  should  read  "932-932.5/941 
941.5". 

■  22  31     i  Corrected 

2.  On  the  same  page,  in  the  same 
column,  the  heading  for  §  22.31, 
"Mutually  executive  applications  " 
should  read  "Mutually  exclusive 
applications", 

3.  On  page  10329,  in  the  first  column  in 
§  22.31(g),  in  the  eighth  line  "therefore" 
should  read  "thereafter", 

BILLING  CODE  1505O1-0 


FEDERAL  TRADE  COMMISSION 

Care  Labeling  Rule,  information 
Coi!ect;cn  Requirement 

Correction 

In  notice  document  89-10585 
appearing  on  page  18939  in  the  issue  of 
Wednesday,  May  3. 1989.  make  the 
following  correction: 

In  the  second  column,  under  dates  in 
the  second  and  third  lines,  "May  3, 
1989"  should  have  read  "June  2, 1989". 

BILLING  COOe  1S05H)1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pa^ts  872  and  892 

:)oci<et  Nos   86N-0OC"  and  E5N-0014i 

Dental  and  Radiology  Devices; 
Exemptions  From  Premarket 

Notification.  W'thdrnwal 

Lunvcnun 

In  proposed  rule  document  89-0054 
appearing  on  page  13833  in  the  issue  of 
Wednesday,  April  5, 1989,  make  the 
following  correction: 


Fedpral    Regi.ster 
Vui.   54.   \(i.   92 
Monday,  May  15,  19S9 


In  ihi'  first  Lolumn,  under  SUMMARY,  in 

the  12th  line,  "denial"  should  read 
"dental". 

BILLING  CODE   1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

lMT-930-09-4212-13;  MTM  77153] 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Land  in  Carter 
County,  Montana 

Correction 

In  notice  due  unient  8>'*-9566  appearing 
on  page  lfil68  in  the  issue  of  Friday. 
April  21,  1989.  make  the  following 
correction: 

In  the  second  column,  the  fifth  line 
frcr:  ;he  bottom  should  read  "Sec.  29, 
SV.XW  i  SEU ". 

BILLING  COOE  1505-0 1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
I ID-94  3-09-4214-12;  1-2345] 

Partial  Termination  of  Classification 
for  Multiple  Use  Management;  Idaho 

Correction 

In  notice  document  89-8268 beginning 
on  page  14160  in  the  issue  of  Friday, 
April  7. 1989,  make  the  following 
corrections: 

1.  On  page  14169,  in  the  second 
column,  under  "T.15  S..  R.15  E."  the 
seventh  (and  last)  line  should  be 
removed. 

2.  On  the  same  page,  in  the  same 
column,  under  "T.16  S.,  R.15  E.."  the 
sixth  line  should  read  "Sec.  29,  W','2, 
NW'.SF'4   W'uXE'<*;". 

BlLl-iNG  CODE    1505-Cl-D 


Monday 
May  15,  1989 


Part  fl 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

Homeownership  Counseling;  Notice  to 
Home  Loan  Creditors  of  Responstbutties 
Under  Federal  Law 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Awistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

|Oock«t  No.  N-«9-1964;  FR-24601 
Homeownership  Counseling 

agency:  Office  of  the  A.ss;slcint 
Secretary  for  ^lousing— Federal  Housing 
Comrr.issioner,  HUD. 
action:  Notice  to  home  loan  creditors  of 

respcnsTjilities  under  Federal  law. 

summary:  Section  169  of  the  Housing 
and  Community  Developm.ent  Act  of 
1987  requires  creditors  of  certain 
delinquent  home  loans  to  notify  the 
homeowner  of  the  a\di!ability  of 
homeownership  counseling  offered  by 
the  creditor,  as  well  as  counseling 
services  provided  by  HUDapproved 
counseling  agencies  and  (where 
appropriate)  the  Department  of 
Veterans'  Affairs  To  be  eligible  for  this 
notification,  the  homeowner  must 
occupy  the  property  as  a  principal 
residence  and  must  be  delinquent  in  his 
or  her  loan  payments  due  to  an 
involuntary  loss  of  mcom.e.  The  new 
requirement  applies  to  ail  home  loans, 
except  those  assisted  by  the  Farmers 
Home  Administration  under  Title  V  of 
the  Housing  Act  of  1949.  Thus,  both 
con\pntional  mortgages  and  loans,  and 
those  insured  by  HUD  or  guaranteed  by 
the  Department  of  Vetcm-s'  Affairs,  are 
subject  to  section  169. 

The  purpose  of  this  Notice  is  to  inform 
creditors  subiect  to  section  169  of  their 
responsibilities  under  the  new  law.  The 
Notice  also  provides  a  list  of  HUD- 
approved counseling  agencies,  thereby 
giving  creditors  the  means  of  fulfilling 
their  obligation  to  notify  mortgagors  of 
HUD-approved  counseling  agencies. 

FOB  FURTHER  INFORMATION  CONTACT. 

Robert  E.  Falkenstein,  Jr ,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Uevelopmenl.  451  Seventh  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-6672.  (This  is  not  a  toll-free 
num.ber) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  10(j  uf  the  Housing  and  Urban 
Development  Act  of  1968  authorizes 
HUD  to  provide,  or  to  contract  with 
public  or  private  agencies  to  provide, 
counseling  to  tenants  and  homeowners 
of  dwellings  insured  under  the  National 
Housing  Act  to  help  them  meet  the 
responsibilities  of  tenancy  or 
homeownership.  Counseling  services 
provided  by  HUD-approved  counseling 


agencies  and  partially  funded  with 
grants  from  HUD  under  section  106  are 
currently  available  to  homeowners  with 
HUD-insured  mortgages.  (The  existing 
housing  counseling  program  is 
administered  under  HUD  Housing 
Counseling  Handbook  No,  7610.1  Rev., 
[anuary  1976.  Under  HUD's 
requirements,  creditors  of  all  HUD- 
insured  single-family  mortgages  are 
made  aware  of  HUD-approved 
counseling  agencies  and  other  local 
community  agencies  to  which  a 
delinquent  borrower  can  be  referred.) 

Section  169  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242,  approved  February  5. 
1988)  amended  section  106  of  the  1968 
Act  to  expand  the  scope  of  HUD  s 
existing  homeownership  counseling 
program  beyond  its  traditional 
relationship  to  the  FHA  mortgage 
insurance  program.  As  in  the  past, 
grants  are  authorized  to  nonprofit  and 
public  organizations  experienced  in  the 
provision  of  homeownership  counseling, 
to  partially  reimburse  these 
organizations  for  providing  counseling 
to  homeowners.  "Eligible  homeowners  ", 
however,  are  now  defined  to  include  not 
only  FHA  homeowners,  but  also  most 
other  single-family  homeowners. 

Who  Is  Entitled  to  Notice  From  the 
Creditor? 

A  homeowner  is  entitled  to  the  notice 
under  section  169  if — 

1.  The  home  loan  is  secured  by  a  one- 
family  dwelling  that  is  the  principal 
residence  of  the  homeowner. 

"One-family  dwelling"  is  a  dwelling 
that  may  be  divided  into  a  maximum  of 
four  (4)  separate  dwelling  units.  So  long 
as  a  mortgagor  makes  one  of  the  units 
his  or  her  principal  residence,  that 
mortgagor  is  entitled  to  receive  notice  of 
local  HUD-approved  homeownership 
counseling  agencies.  A  "one-family 
dwelling"  also  includes  a  unit  in  a 
condominium  project,  a  membership 
interest  and  occupancy  agreement  in  a 
cooperative  housing  project,  and  a 
manufactured  home  and  the  lot  on 
which  the  home  is  situated. 

"Principal  residence"  means  a 
residential  property  occupied  by  the 
mortgagor  as  his  or  her  primary 
residence  more  than  half  the  time  during 
the  year  immediately  preceding  any 
notice  of  mortgage  delinquency,  or  (if 
the  mortgage  is  less  than  a  year  old)  a 
residential  property  occupied  by  the 
mortgagor  as  his  or  her  primary 
residence  more  than  half  of  the  time 
since  the  morgage  debt  was  incurred. 

2.  The  homeowner  is,  or  is  expected  to 
be,  unable  to  make  payments,  to  correct 
the  home  loan  delinquency  within  a 


reasonable  time,  or  to  resume  full  home 
loan  payments,  because  of — 

a.  A  reduction  in  the  homeowner's 
income  caused  by  an  involuntary  loss 
of,  or  reduction  in,  the  homeowner's 
employment,  or  by  loss  or  reduction  of 
income  from  self-employment  or  other 
occupational  pursuits:  or 

b.  Any  similar  loss  or  reduction 
experienced  by  any  other  person  who 
contributes  to  the  homeowner's  income. 

Creditors  may  find  it  more  convenient 
and  less  costly  to  provide  the  notice 
required  by  section  169  to  all  delinquent 
mortgagors,  rather  than  to  those  that 
they  first  determine  to  meet  the  loss/ 
reduction  of  income  standard  discussed 
above.  This  would  not  present  a 
problem  under  section  169.  Regarding 
HUD-insured  mortgages,  it  should  be 
noted  that  the  requirements  of  section 
169  are  in  addition  to.  and  do  not 
supersede.  HUD  notice  requirements. 

Finally,  the  statute  specifically 
excludes  from  eligibility  for  counseling, 
under  section  169,  homeowners  with 
home  loans  assisted  under  title  V  of  the 
Housing  Act  of  1949.  (Title  V  of  the 
Housing  Act  of  1949  provides  loans  and 
mortgage  insurance  services  for  rural 
housing  and  is  administered  by  the 
Farmers  Home  Administration.) 

Nature  of  the  Notice  Required 

The  creditor  of  a  delinquent  home 
loan  that  is  subject  to  section  169  of  the 
1987  Act  has  two  duties  with  respect  to 
the  delinquent  homeowner: 

1.  The  creditor  must  notify  the 
homeowner  of  the  availability  of  any 
homeownership  counseling  offered  by 
the  creditor. 

2.  Whether  or  not  the  creditor  offers 
homeownership  counseling  services,  the 
creditor  must  notify  the  homeowner  of 
the  availability  of  one  of  the  following: 

A.  Counseling  provided  by  HUD- 
approved  organizations  which  are 
experienced  in  the  provision  of 
homeownership  counseling. 

The  Department  has  determined  that 
homeownership  counseling  information 
is  best  provided  by  publishing  a  current 
list  of  HUD-approved  housing 
counseling  agencies  in  the  Federal 
Register  every  quarter.  Toward  this  end, 
this  Notice  includes  a  comprehensive 
listing  of  HUD-approved  housing 
counseling  agencies,  arranged  by  State, 
that  can  conveniently  be  provided  by 
the  creditor.  HUD  will  publish  periodic 
updatings  of  this  list  as  new  counseling 
services  are  approved, 

B.  Homeownership  counseling 
provided  by  the  Department  of 
Veterans'  Affairs,  in  the  case  of  loans 
insured  or  guaranteed  under  Chapter  37 
of  Title  38,  United  States  Code, 


HUD  suggests  that  creditors  of  loans 
subject  to  the  statute  would  be  well- 
advised  to  inform  eligible  homeowners 
with  VA  guaranteed  mortgages  of 
counseling  services  available  through 
the  Department  of  Veteran's  Affairs, 
The  requirements  of  the  statute  can  be 
met,  however,  by  providing  the 
homeowner  with  (he  means  of 
contacting  HUD-approved 
homeownership  counseling  agencies 
that  are  geographically  proximate  to  the 
homeowner's  location — whether  or  not 
these  agencies  specialize  in  counseling 
V.^  mortgagors. 

Who  Is  a  Creditor? 

Under  section  169.  a  "creditor"  is  a 
person  or  entity  that  is  servicing  a  home 
loan,  either  on  its  own  behalf  or  on 
behalf  of  another  person  or  entity.  Thus, 
it  is  the  creditor's  servicing  functions 
that  bring  it  within  section  169:  the 
actual  ownership  of  the  mortgage  or 
loan  is  irrelevant.  It  should  also  be 
noted  that  the  definition  of  "creditor"  is 
broad  enough  to  cover  personalFy 
financed  deals,  where,  for  example,  the 
"lender "  holds  a  purchase  money 
mortgage. 

When  Is  a  Home  Loan  Delinquent? 

The  statute  does  not  provide  a 
definition  of  when  a  loan  is  delinquent. 
Delinquency  is  the  triggering  event 
giving  rise  to  the  statutory  obligation  on 
the  creditor  to  notify  an  eligible 
homeowner  o*'  the  availability  of 
counseling.  HUD  advises  that,  while 
there  is  no  fixed  point  afier  late 
payment  or  default  at  which  the  statute 
requires  this  notice,  it  is  quite  clear  that 
the  purpose  of  the  notice  relating  to 
counseling  services  is  to  assist  the 
eligible  homeowner  in  avoiding  the 
consequences  of  delinquency — the  loss 
of  his  or  her  property.  Accordingly,  to  be 
certain  of  compliance  with  the  notice 
requirements  of  the  statute,  notice  to  the 
homeowner  of  the  availability  of 
counseling  services  must  be  sufficiently 
in  advance  of  any  adverse  action  taken 
as  a  result  of  default  to  afford  the 
homeowner  time  to  take  advantage  of 
the  possible  assistance  that  counseling 
services  can  provide.  HUD  recommends 
that  notice  of  counseling  services  be 
provided  at  the  earliest  point  that  a 
creditor,  as  part  of  normal  business 
practice,  communicates  the  fact  of  the 
delinquent  status  of  the  homeowner's 
account  to  the  hom.eowner. 

What  Are  the  Penalties  for  Violating  the 
Notice  Requirements? 

The  1987  Act's  amendments  do  not 
provide  for  HUD  enforcement  of  the 
notice  requirements  associated  with 
counseling.  HUD's  role  is  to  afford 


access  to  the  directory  of  approved 
housing  counseling  agencies  so  that 
homeowners  may  realize  the  benefits  of 
counseling  and,  possibly,  avoid 
foreclosure  action.  HUD  regards  the 
obligations  imposed  on  creditors  by  the 
new  law  as  self-executing:  that  is,  the 
law  speaks  directly  to  creditors, 
imposing  an  obligation  upon  any  and  all 
creditors  to  notify  any  eligible 
homeowner  on  the  subject  of 
homeownership  counseling,  whenever  a 
home  loan  is  "delinquent". 

HUD  believes,  however,  that  the  new 
law  creates  a  legal  duty,  enforceable  by 
homeowners,  and  that  noncompliance 
with  the  law's  requirements  could  be  an 
actionable  event  that  could  affect  a 
mortgagee's  ability  to  carry  out 
foreclosure  in  a  timely  manner.  Section 
169  may  also  be  subject  to  enforcement 
under  authorities  administered  by  State 
and  other  Federal  agencies.  Mortgagees 
subject  to  section  169  may  wish  to 
pursue  this  point  with  the  agencies 
involved  (if  any). 

HUD-approved  mortagees  continue  to 
be  subject  to  HUD  program 
requirements  associated  with  counseling 
of  homeowners  with  HUD  mortgages, 
but  the  notice  requirements  of  the  new 
law  also  apply  to  HUD-approved 
mortgagees,  as  they  apply  virtually  to  all 
mortgagees.  The  advice  provided  in  this 
Notice  is  fully  applicable  to  HUD- 
approved  mortgagees.  Noncompliance 
by  HUD-approved  mortgagees  could 
also  be  grounds  for  an  administrative 
action  by  HUD's  Mortgagee  Review 
Board  under  24  CFR25.9(j). 

Termination  of  Section  169's 
Requirements 

The  provisions  added  to  section  106  of 
the  Housing  and  Urban  Development 
Act  of  1968  that  are  described  in  this 
Notice  terminate,  under  the  statute's 
own  terms,  on  September  30, 1989.  HUD 
suggests  however,  that  creditors  wait  for 
actual  notice  of  the  termination  of  the 
statute  before  regarding  September  30, 
1989  as  the  date  on  which  the 
obligations  here  described  cease  to 
exist.  The  possibility  exists  that  the 
statute  may  be  extended.  If  the 
requirements  relating  to  notice  to 
eligible  homeowners  of  counseling 
services  do  expire,  HUD  will  publish  a 
Notice  of  that  fact  in  the  Federal 
Register. 

The  Directory  of  HUD-Approved 
Housing  Counseling  Agencies  is 
published  below.  These  cgencies  serve 
all  mortgage  borrowers,  without  regard 
to  whether  their  loans  are  HUD-insured, 
and  all  mortgage  tenders,  without  regard 
to  whether  the  lender  has  HUD 
approval.  HUD  will  publish  periodic 


updates  to  this  Directory  in  the  Federal 
Register. 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street,  SW..  Washington,  DC 
20410. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605|b).  the 
Regulatory  Flexibifity  Act,  the 
undersigned  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substanfial  number  of  small 
entities.  There  is  no  significant 
economic  impact  on  any  individual 
entity,  because  it  is  measured  in  terms 
of  the  burden  of  requiring  each  lender  to 
pass  on  homeownership  counseling 
information  to  its  borrowers.  Since  the 
duty  to  provide  this  counseling 
information  is  not  limited,  by  the  statute, 
to  particular  lenders  based  on  their  size, 
there  is  no  basis  in  the  statute  for 
providing,  in  this  notice,  for  a  reduced 
burden  on  small  lenders. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation,  and  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  relationship  or  distribution  of 
power  among  the  various  levels  of 
government.  The  notice,  which  requires 
creditors  to  inform  their  clients  about 
available  homeownership  counseling, 
will  not  have  a  significant  impact  on  the 
States,  although  a  State  or  local 
government,  when  acting  as  a  mortgage 
lender,  would  be  subject  to  the  rules 
requirements. 

Executive  Order  12606.  the  Family 

The  General  Counbel.  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  will  have  no 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 
The  notice,  which  is  intended  to  improve 
access  to  homeownership  counseling 
services,  should  help  to  decrease  the 
number  of  families  who  lose  their  homes 
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(?13)     331-5601     or     331-7501 

SERV ICE    AREA:       South    Ce^tri^    LA 

Cominunitv    3 1  ^  •    i  n  i    Development 
Services 

4  15  3    C  e  n  t  -^  1  1     Avenue 
.:;s    Alleles.    CA      90011 
{213)     33;-lJ3?    0--    335-516.4 

SERVICE    AREA:       South    Ce-f »'    LA 

Westminister    ', »  i  :  hborhood 

A  s  s  .1  c  1  i  1 1  0  ^1 ,     '  'I :  . 
1  /  7  0    ^  ^  s  t    3  -  '1  t  i  •-  v'    Boulevard 

Los      An;^l-s,      3-3         90002 

(313;    3  ^;  -  0  n  1 

SERVICE    A'VlA:       3inta    Barbara    County 

•  0  1 3 1  0  1    A  'J  t  n  J  r  1  :  ,■     :  *    the    C  0  u  n  ty 


■  a  n  ta    ?ir'. 


315 


;  e  a  1    Avenue 


Post    Of t  i  c  ?    Box    39  7 
Loinpoc,    CA      93436 

(305)     733-3423 


SERVICE  AREA: 


i  chmond 


3  i  t  y  of  ■'  i  c  n  ~  0  n  ,1 
330  25th  Street 
Richmond,  CA   94304 
:  415)  620-6327 


SERVICE  AREA:   Oakland,  Alameda 

City  of  Oakland 

Office  of  Community  Development 

1417  Clay  Street,  3rd  Floor 

Oakland,  CA   94612 

(415)  273-3056 


SERVICE  AREA:  San  Leandro,  Hayward, 
San  Lorenzo,  Union  City,  Castro 
Valley,  Newark,  Pleasanton,  Frenont, 
Oubl in 

Eden  Council  for  Hope  ^*  Opportunity 
Echo  Housing  Assistance  Center 
770  A  Street,  Room  402 
Hayward,  CA   94541 
(415)  581-9330 

SERVICE  AREA:   Santa  Clara  County, 
Sunnyvale  ,  Mi  1 ipi  tas,  Gilroy, 
San  lose 

San  Jose  Housing  Service  Center 
110  East  Gish  Road 
San  Jose,  CA   95112 
(408)  237-2467 

SERVICE  AREA:   West  Pittsburgh, 
Pittsburgh,  Clayton,  Oakley, 
Antioch,  San  Ramon,  Napa,  Brentwood, 
Alamo,  Danville,  Bryon,  Napa  County, 
Solano  County,  Fairfield,  Vallejo, 
Vacaville 

Pacific  Community  Services 
Post  Office  Box  1397 
501  Railroad  Avenue 
Pittsburgh,  CA   94565 
(415)  439-1056 
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:fw"'j 


s'A'i  0'  ca:.ifc3s:a 


?A'^E      2      0^      2 


STA'E 


r  -  i ; 


'  h  U  V 


.:^ssE; 


nCIES 


SERVICE    AREA 
ffSTTTTTeT 


Si 


Housing    Ajt^orlty    of    t' 


of   Ssn  ta 


,  ruz 


640  Capltola  ^oad 
Santa  Crjz,  CA   95060 

_l*A3-l  All^^H 

Sel  f   Help    E''  te'-p'  1  se  s 
Post   Office    3;«    351 
22  0    S.    s'-ldge    Street 
Visa! la,    CA      932^9-035 
(2j9)    733-9091 

Stanlslajs    Co-'i'.y    "O-s 
'est   Office    Box    3  5  53 
Mo:lesto,    CA      9535? 


(209) 


■23-0705 


S  E  5  V  I C  E    A  P  E  A  :     Si' 


ior-^jr^l-.  0 


InlaTj    Me::iit1o-'    B^af 
420    NO'-t^    Le-ncn    Ave". 
Ontirio,    CA       9P6i 
(714)     934-2?  5 -t 


SE=?VICE    A^^EA:    Orange    Coj^ty 

Pair   Housing   Council    of 

Orange    County 
1440    East   First  Street,    Suite    406 
Santa    Ana,    CA      92701 
(  ^}}),  8A5_-_0_2_5  8 

selgnborhood    '"'Ojse    Association 
841    South    41st    Street 
Si-^    Diego,    CA      92113 
i619)    263-7761 

Volunteers    of    Ane^lca 
5  13    Bercu t   Drive,    Sui  te    F 
Sa-ra^.ento.    CA      9  5314 
?9I5;    442-3691 

or 
Post    Office    Box    2736 
Sicrj-^ento,    CA      95*312 


f''^ "  26  t  te   a 


A  s  s  0 : 1 3 


5524    Asse-oly    Co^"- 

S^Ci^entO,     CA       952  3  5 
(916;     424-4  311 


Sjite    30 


Ada-ns    County    Hojsing    Autn-rity 
7190    Colorado    Boulevard,    6t^:    F;c:r 
CoTtnerce    C  i  ty  ,    CO      8  DC  2  2 
(303)    239-6520 

Boulder    County    Housing    Ajt^nrity 
Post  Of f i  ce    Box    471 
2519    West    11 tn    Avenue 
Boulder.    CO      80306 
(303)     441-3929 

Brothers    Keievelc:-?-^:.    I-c.' 
2519    West    litn    A.e-,, e 
Denver,    CO      e:z:4 
(303)     573-5i:7 

Catholic    Social    Services 
302    Jefferson    Street 
Pueblo.    CO      810  0  4 
(303)     £44-4234 


Cepar  tTe 
Comrnu " 


and 


003 


I  a  /  \j 


K  e  '  c  * 


1  n  e 


i  S 


102 


1  - 


CO      80524 


433 


ver   Housing   Center 
Street 


'213 


34 


Counseling  Service 

eak  Area,  Inc. 
:1n  Blvd.  ,  Suite  AB2 
I.    CO   30910 


(303)    596-6211 
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HUj  A  330VED  COUNSELING  *  .£s::ES 


S  Of  fie  J  s  t?ro  C  01  f^e  c  t  i  c 'J  t  Comnunity 

3eveloD"ient  Cofporitlc 
Post  Of  H  ce  3ot  156  ,  '  ^..  *-•=  - 
Oanlelson.  CT   06329 
(233)  774-7023 


'jr:)jo  Leigj?  of  jreit-"  s- 
1134  Crapel  St^-eet 


"  ?  V  e  n 


Ne«    -^aven,    CT 
(233J    624-4163 


3 


U'-t)an    Le=>3-e    o'    G^ejt--^ 


ar tford. 


1989 


Ho.siij    3epi't-e-t 
1229    Alba-^y    4v?-je 
Hartford.    : T      05112 
(233)     527-314' 
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STATE 


o  L  i  A  »^'  "■  ■•  :. 


HUD-APPROVEj    CO.nsElINj    alscies 


SERVICE    AREA:       K'e«    Castle    Cc.n  t 

CoTimunity    Hoasing.    Inc. 
1300    Market    St. ,    Sai  te    600 
Wilinington,    DE       199  01 
(332)    652-3991 

Neighborhood    Hojse.    Inc. 
Henrietta    Johnson    Cc"~j''ity    Ce'^ 
601    New    Castle    Avenje 
Wilmington.    DE       19301 
(332)    652-3977 

SERVICE    A^EA:       Midi!etc*n,    0:'=s 
Townsend    Counties, 
Middleto^rfn,    Delawa'-e 

f-:  id  diet  own,    Odessa    aid   Townsend 
ConrTiuPiity    Action    l^.q^'-tzy,    Inc. 
22    West   Main    Street 
Middletown,    DE       19^9 
(302)    378-8748 


SERVICE    AREA: 
Georgetown 


s  se «. 


Sjssex  Cojnty  Co-~^^^ity 

Action  Agency 
310  North  Railroad  Avpn_,e 
Post  Office  3ox  431 
Georgetown,  DE   135  47 
(332)  855-7761 
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DISTRICT    OF    COLUMBIA 

ii:^-^TMr,TOV,    PC 
HUO-APPROVEO    Cuu'iSllI  Ni    AdlnCILS 


20  4  1  ■'•I'tin  .ut-?'  <'- 
Sui  te  M3 

Wasni "gton .  C:   2  3  320 
(232)  573-9:33 


4  ,  ^ 


L^tnorji     So 


Se 


:e  5 


Ho-ne    Sjpport   COu^seli";    S?'*?:"? 
4929    A-ie  s    Street,    NE 

w  a  s  1  i  "5  :o  ■> ,   D :     2 : :  1 9 

(232)     397-7537    or    2  3  2  -  5 .]  '  3 

Luf?'!''    So:'i1    S?'^5:ei 
Ma  i-    :  'M  :e 

5121    Colo-iio    A.?->je.    ^  .-i . 
W  a  s  n  i  -!  g  1 3  n  ,    3  3       2  3  3  11 
(232)     329-76-;j 

Housing  3  0  ^  "  s  e  1  i  '.  g  S  e  '  v  '  :  e  s  ,  Inc. 

2430  Ontario  ;,  oad 

W 1  s  '.  i  n  g  1 0 1  ,  3  3   2  3  3  3  9 

(232)  o6  7-7::5  c-  6  5 '-^'307 


M i  r  '  s  *. '  5  e  s  U  "  i  t e  J  to  S  -  p  p  3 -■  t 

CoiT'-i'ty  Life  EnOeavo'-s  (^.£, 
25  X  St'?e  t,  S  .E .  .  Sui te  23  3 
Washington,  33   23331 
(202)  371-0471 

*<  e  5 '  '^3't^east  CoTijnity 
^^-r^veTient  Corp.  (C'C) 
1325  PTp'-ida  Avenje,  N.£. 
«3S^i-gtpn,  DC   20002 
(202)  399-5930 

Peoples  Involve "e It  Corp.  (?:3) 

2  14  5  Georgia  A  v  e  n  j  e  ,  '^  .  >» . 

-■  3  s  ^ '  n  :  1 0  n  .  3  3   2  3  3  31 

;  232 i  79  7-393  0 

j-iverslty  Legal  Services 
324  ■J  Street,  N.E. 

nas^ington,  0  3   2003  2 
(202)  5  4  7-47  4  7 
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2098.3 


n   «  A  r       «       A 


r    7 


S'''*' 


;.3--A??R3r£3    C.  Z  ..  *»  S  3  ^  I  '<  3     '•  "■ " 


■  re 


ConsuTcr    Credit    ::jrseMng    Se'-vl 

of    Sout-'^    Florida,    lie. 
1190    N.E.    125    Sfeet,    Suite    II 
Sort"   Mla-f.    Fw      33161 
(305)    893-5225 

Consj-ner    C'edft   Ccu-^seH^.g    Se-vf 

of   Soutn   Florida,    I^ : . 
112  55    S.W.    Zlltn    Street,    S^Ue    1 
M1aTl  .    FL      33  18  9 
(335)    233-2430 

Ccnsjre'    Ore:;  It    Cca'-sell-g    Serv* 

of    South    Florida,    I '^  c. 
500    S.E.    17th    Street,    Suite    222 
Ft.    Lauderdale.    Fl      33316 
(305)    765-0502 

3 roan    League    of   'aim    Beach 

County,    Inc. 
1700    Nortn    Aust'-allan    Ave-^je 
west   Pal-n    Beacr,    '^      3  3437 
(305)    833-_4250 

S  E  R  V  I  C  E  ^  A  R  E  A  :       I -^  d  i  a  n    Rive'    and 
ST]    Lucie    3  0  J n  t  i  e  s 


es 


:e  s 


Cons.i~er    Credit  3ou"seiing 
cf    Pal-i    3 each    3cu"ty,    I-^; 
224    3a  tu'a    S  tre^  t ,    S /■  te    2: 
.^est   =a1i    Bead.    PL      3  3101 
JJ35^  _6  5_5^3S35_ 

CI  ty    of   TaiTpa 

Cc^^unlty    Redevelco-ent   Ag( 

1310    East    9th    Avenge 


Se' 


Tarpa , 


33635 


(S13)    223-3145 

Src^i'd    County    *^o :;  s  1  "  c    a  u  t  ^ 
1773    NQ'tn    State    =C50    •; 
Lauderhl  n  ,    fl      333,3 
{ 335  i       739-  n  '  4 


H  ' '  1  5  PC"; . ;  ^    Cr.nty   Hour^ng 

A  $  s  i  5 1  ^  - :  e    3  e :  3 ' :  -  •  - 1 

9353    Say    '•»:s    !:.'p..»-j,    S-l:e    109 

■'a-pa  ,    ' ^      3  35 :' 

v813'    62  3-2  33  1 


SE''V'3E    A«^i 


1 '  e  County 


,  8 1  e    3  c  -  -  - '  '  t  y    3  e  .  e  ■::'<=-  t ,    Inc. 
'27    E  i  s  t    i  *  * '  e  :!    3  * '  p  e  t 


a  *■  a  ••  e  s  . 


3 '78 


i  ■  1  t?e   County 


wa-atee    3;::'-t.'ty    Council,    Inc. 

236    3t-    iy='^e,    "est 
Srace't:-.    ' 


f  ?  1  3 


'•  :  •  ■\ 


V  B    ♦   ■ 


33505 

Orange  County 
•'  5  -  -0  Urban  League, 


934  .:-:-  ''cnolla  Ave.,  Suite  333 

Orlando,  Fl   32803 
(407)  341-7654 

SERVICE  AJfA:   Orange  and  Oscola 


C'»":=  County  Department  of 

Z :~'    ~  '":  f    t'  **'.''  :.  ' 

3  3  .  3  »  e  =  «^  >  ..  t  ,  "  -  ■  V  e 
^-st  3**-  :-  -■  .  2  24  3 
,_•  ■"  :  a  -  d  V  ,  r  u   3  2  0  0  2 
__437)  420-3131 

Consumer  Credit  Ccunseling  Services 

c  '  'f  t-j  ■  ''■:.'    da.  Inc. 
I  9  33  •.  .  "'■'''.    I.e.,  Suite  5 
O^'i-::  .  - ^   3  3:03 
(4j7j  B96-2453/2465 
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STATE    OF    GEORGIA 
HJD-A?P«rvtD    COUNSELING    AGENCIES 


:ii  *'•*«" 


CoTSj-ie'    C^elit   Coj-^sel'-;    S"' vices 

of    'al:n    Beich    County,     I-:. 
West   3o:a    Co^tjnlty    Center 
9400    Poll    .Ool    Soli 
3ocJ    Rdtoi,    Fl      33432 
(305)     353-3415  *■ 

Consj'ne'"    C^el't    Couf^se'i"g    St'-i':^.% 

of    Cen  tn  1    riorida.    Inc. 
377    ■■•aitlii:!    Avenje.    Suite    10- 
A1  ta^o-^  :?    Sorings  ,    FL    32701 
(305!     335-5111 

Consj-ae'  OreJit  Cojise'l^^  :e'*'':»s 

of  Ce-'i'al  'lo'ida 
1122  Pelican  3a y  Oriv? 
Daytoii  3eaci.  F:   32019 
(904)  751-5414 

SERVICE  A^E  A  :   Pinellas  Co^jity 

Consj-ner  C'-eilt  Coj-'seling  Services 

of  Pinellas  Co jn  ty  ,  Inc. 
301  W.  Bay  Orlve,  Sjite  313 
Largj,  Fl   33540 
(313)  535-0039 

JrSan  Lea^je  3o:a  Oufeacn  j*Uce 
500  East  Soanfsn  ?1ve'  3:-'>v.ir(i 
3cci  Sato-^,  ".   33432 
( 3  0  5  J  3  5  1-2238 

ioi'i'z^-    3?  s  :  n    Co--.-,:/ 

Action    Office 
9  0  9    ■^  .  E  .    3  M    S  :  '  e  e  t 
3oynton    Seacn,     'L       33435 
( 335)     732-1020    or    732-1239 


Unltel    mi  f    of    ^artin    Oo-nty 

3  5  1     J  :  "1  n  s  1 0  n    Avenue 
Sr-i^t,     Fl.       3  349  7 
(305)    293-4300 


Ojpiter    Con-'. ^nity    Act'O' 
6415     In:Mn    "o^n    3:il 
Jjoite'-,    ="L      33453 
(335)     747-2303 


n 


SERVICE  A  3  E  A  :   Polk  County 

Ag'-'cjltj'e    anj    Labor    Pro-jri^.,    Inc 
7 30 3    Lync^Ourg    Road 
Post   Office    Bo«    3125 
Winte'    -^iven.    FL    31331 

;  3  1  3  1     5  -:  5  -  3  4  5  1 

S  :  S  *'  :  :  E     4  =  E  A  :        Leon    C  0  j  -.  t  / 


'a  n  a^a  ssee  or  ba  n  League 
CoTiore  nens  We  Hou  s1  ng 
Cojnseling  Program 

923  0-1  331 nbr 1dge  Roal 

Tallahassee,  FL   32301 

(904)  222-6111 

SEBVICE    A3EA:       O^val    County 

0  a ;  <  s  D  -  V  i  1  1  e    'Jr•:)^r\    League 
329    3eiri     Street 
J  5  c ( s :  n  y  m  e .    F  L      3  2  2  0  2 
(  '5  0  4  )     3  5  5-3336 

S  [  J  V  • :  •    A  3  E  A :      Escanbia    and 

Ti  '■  •  i    3  0  s  a    C  c  unties 

Cj'\%j'r"ir     C'^eCit    Cc.;n3eling     ' 

D  *    Mi  %i    Florida.     Inc. 
3    .je'jt    Oirjen    Street 


,  e  '  V 1  c  ? 


Pen^i 


a  , 


32594 


(904!    434-0263 


Co"Su^-?-    Credit    Counseling    Se'-vices 

d'    ^j't.    3eiCl    County,    Inc. 
S-n    33int    Caonqs    Bank 


Entraca    Ave- 


1  •  0    5  J  J  .       _     - .  -  - 
P"''t    '  t     'ucie      ^  '• 
(325)    373-3000* 


33452 


The   Atlanta    Urban   League,    Inc. 

75    Piedmont   Avenue.    N.E.,    Suite    310 

Atlanta,    GA      30303 

(404)  659-2616  or  659-1150 

Consumer   Credit  Couns-ling   Services 
100    Edgewood   Ave.,    N£,    Suite    810 
Atlanta,    GA      30303 
(404)    875-8396 

Oeicalb-FuUon   Housing   Counseling 

Center 
3471    Memorial    Drive 
Decatur,    GA      30032 
(404)    288-0923 

Dekalb-Fulton    Housing   CounseHng 

Cen  ter 
Rich's   Office    Building,    Rco-a   250 
42    Spring    Street,    SW 
Atlanta,    GA      30303 
(404)    538-3623 

Metro   Fair   Housing   Services,    Inc. 
1083   Austin   Avenue.    N.E. 
Atlanta.    GA      30307 
(404)    221-0147 

Metro  Columbus   Urban   Leagae,    Inc. 
806    First  Avenue 

Columbus,    GA      31901 
(404)    323-3687 

City    of    Athens 

Dept.    of    Housing    i  Community    Oev. 

155   East  Washington   Street 

Athens,    GA      30601 

(404)    353-8117 

SERVICE    *gEA;    Bryan,    Camden,    Glynn, 
Liberty,   Mcintosh 

Coastal    Georgia   Area   Community 

Action   Agency 
2301    Fourth   Street 
Post  Office   Box    1814 
BrunsKlck,    GA      31520 
(912)    264-3281 


SERVICE    »sf| 


a  VI 


Savannah-C^atnai-   r;  r- ,.,  ^ : ,  .    I  -^r  _, 
618    West   A-^derso^    Sfeet 
Post   Office    Bo  I    13S3 
Savannah,    SA      3I4C2 
(912)    238-2960 

SERVICE    ACEA ;       Ben    ^^]]  ,     6 f  — ■  * 

Brook  ,    Cook  ,    E  c  ?i  o  1  s  ,     >«'.",     „„  a  -'  ■"  ( 
Lowndes,    Tift,     Turner 

Coastal    Plain    A-ea    tcccfc 

Opportunity,     In.:. 
200    North    Lee    Street 
Post   Office    Box    1645 
Valdosta,    GA      31631 
L9l2J^i.4i-2a6a 

Community    Action    for 

Improvemen  t ,    Inc. 
301    Br 00 Tie    Sfeet 
Post   Office    Box    13:7 
La    Grange,    GA       302<: 

Al bany    Compre^ens i ve 

Counseling    Inc. 
630    S.    Slappy  -Bouievird,    iu;te    2 
Albany,    GA       31707 
(912)    4  36-05  5  1 


SERVICE    AgEA :      Sleekly 
Laurens,    Hon  t  g  o  -ne  r  ,  ,    '-• 

T  e  1  e  f  a  1  r  ,    T  r  u  e  1 1  e  n ,,    •  • 

Heart   of    Geo'-gia    Cc--..' 

Council,  Inc. 
Post  Office  Box  .3-3 
East-ian,  GA   3  12:3 
(912)  374-4331 


■'!ge. 

»1. 
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GUAM 


HUD-A??S0y£3  COUNSELING  AGENCIES 


(Ghura  Guam  Housing  and 

Renewal  Authority) 
9.    0.  Box  CS 
Agana,  Guam  95910 
'671)  477-9351-4 


UMI 
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:..'fN8" 


SET.VICE    AREA:  Ccuntv  rf  y?ui 

Halp  Mahaolu",  Inc. 
?00  Hina  Avpnup 
Kahului  ,  HI   9673? 
(808)  877-6?42 
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Vh  19ii't 


In  (■'<; 


:(f»fi'» 


I    OF    2 


H,.D-A??s3^tj  cojss=:lHj  agencies 


ST4T^  ,}r  ;s:?Ii'ii 

i JD- AP3P :v 


c : ,  N  s  E  L I  s  ]  A ;  E  N : ;  [  s 


Chicago  Urban  Lea  gue 
4510Mlc^iganAvenae 
Chicago,  IL   60653 
(312)  285-5900 

Ci  ty  of  Chi  cago 
Oepartuent  of  Housing 
313  Michigan  -  First  Floor 
Chicago.  IL   60504 
(312)  922-7922,  Ext.  444 
(11  offices) 

Co"nniunity  and  Econo'nic  levelopient 

Association  of  Cook  Co^jnty 
224  North  Desplaines 
Chicago,  IL   60507 
(312)  207-5444 
(9  offices) 

Chicago  Roseland  Coalition  for 

CoTinuni  ty  Con  trol 
43  East  110th  Street 
Chicago,  IL   60623 
(312)  264-350? 

Madison  County  Urban  League  I'^;. 
210  Winian  Street 
Alton.  IL   62002 
(613)  463-1906 

Community  Services  Courcil 
241  Canterbury  Lane 
Bolllngbrook,  IL  604J3 
(312)  759-9':.9i       i 


Spanish  Coalition  For  Housing, 
2150  West  North  Avenue 
Chicago.  IL   60647 
(312)  342-7575 

Springfield  Hunan  Relations 

Ccnnl  sslon 
2.2'    S.     7t  1    Street,    Suite    204 
Springf.cld,    IL      SffOT 
{217}    739-2271 

Tri-County    (Peoria)    Urban 

League,    Inc. 
317    South    "-lacArthur    Highway 
Peoria.    IL      61605 
(309)    573-7474 

Unitedway   Services.    Inc. 

283    South   Main    Street,    5th    Floor 

Rockford,    IL      61101-1205 

(315)    958-5400 

Lake  County  ComTiunlty 

Action  Project 
102-106  South  Sheridan  Road 
Waukegan,  IL   60085 
(312)  249-4330 

►ieighbor  Housing  Support 

Central  Office 

313  South  Michigan  Avenue 

Chicago,  IL   60604 

(312)  922-7922 

(10  site  offices) 


SERVICE  A3Eft :  Ander$ori,  Mjdt'son  a-^i 
Muncie    Counties 

Anderson    Housing    Aut^o'-lty 
120    East   8th    --    Ci  ty    Ha l 1 
Post   Office    Box    2103 
Anderson,    IN      45018 
(317)     646-9652 

SE'^VICE    AREA  :       B  1  o  o  ■^  i  n  g  t  o  n  . 
Plus    2-  -fi  1  e    fr  i  nee 

City    of    Sloonlngton 
Rede  vel  op-nen  t   Depart^ie^t 
Box    100    Municipal     Building 
Bloonington,    IN      47401 
(812)     339-2261.    Ext.    79 

SERVICE  AREA:  Elknart  City  -  EU^^^t 
County.  Plus  Nearly  Counties  .<it!^  c  j  t 
Counseling   Agencies 

Department   of   Co^iunity    DeweiopTent 

Ci  ty    of    Elkhart 

229    South    Second    Street 

EUiart,    IN      46515 

(219)    294-5471 

SERVICE  AREA:   Evansvi'le. 
Vanderburgn  County 

HOPE  of  Evansvil le,  Inc. 
216  Washington  Avenue 
Evansville.  IN   47713 
(812)  423-3169 

SERVICE  AREA:   Ft.  Wayne, 
Allen  County 

Fort  Wayne-Allen  County 

Housing  Authority 
One  Main  Street 
Ft.  Wayne,  IN   468D2 
(219)  427-1145.  Ext.  4633 


SEsviCE  ii^EA:   :i'-,..  Lake  Station, 

East  C  fi  i  :  i  a  0 


J  r  i  a  n  L  e  ?  :  ^  e  : '  ^  c  r  t  ■ 

I  1  '1  i  a  "  a  ,  Inc. 
3  131  9  r  0  a  ,3  •«  a  y 
Gary,   IN   4  6  4  ;  9 
(219!  3  r  -  }  5  ?  : 


S  E  -( V  !  C  E  « 


i-y 


Mayer's  ]  ♦' '  i  c  ?  :•  Housing 

C  c  n  s  e  r  V  a  t  i  j  -i 
8  24  E  r  0  a  :;  *  a  y     • 
Gary,  IN   464:2 
(219)  88  3-310? 


!<  V  I  C  E  A  5  E  ,A : 


■,a:?,T,G;->d 


HaT-on:    t^:.:,jsi-.;    Authority 
(  '^  e  a  " :  J  a  r  t  e  r  s  : 
7  3  2  9    C  0  ■'  ,^  ^  D  1  a    C  i  '•;,''  e    -  ■  ',  ' 
Hamioni,     IN       i  ■':  3  2  4 
1219)     3=3-6331 

HaTiTioij    -c.  s'  -  _:    i  j  thority 

(  3  r  a  n  :  n  j  *  *  i  :  := 
4523  ^o'-^i  "    A. .-  -  J  J 
Ha-^:ii,  Is   •i'^320 
!219,!  953- -6  1^*" 

SERVICE  A=E4:   Indianapolis' 

Housing  Services 
Division  of  E ::":-'  ;  and 

"CiSl";  Ee  ve  '  ;; -^e"  T  (DEHO) 
I-"^anip;'is  :e:a't!ient  of 

"■•e  trc  ;c  1  i  :a  -    '  ?  ^elop-nen  t    (DM0) 
14  3    East    ■'I'-k'?;    E  trp?:.    Suite    6 

Indiana- :;-'i5_     ;,       4^204 
(31^'     6  3  3  -  3  4  '5 " 
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SERVICE    »«EA:      Kno«    County 

KnoK    County    Housing    Autnorlty 
Rurjl    Route    1,    Sox    512-C-5 
Bidcnell.    1%      47S12 
{812)    832-0220 

SERVICE  AREA-.  Mitchell  Counties: 
Laurence,  Orjnge,  WisHlngton,  anj 
Martin 

Hoosler   Uo'anas    Econoi^f: 

Development   Corporation 
521    <<e$t   Main    Street 
•f^ltchell,    IM      47446 
(312)    349-4457 

SERVICE    AREA:      South   Bend,    St. 
Josepti  County 

Urban   League   of    South   Bend   ans 

St.    Joseoh    County  ,    Inc  . 
1703    South    High 
South    3end,    IM      45613 
(219)    237-7251 


S£gV  ICE    AREA:      Lake   County    -    Outside 
Gif-y ,    Hammond,    East  Chicago 

Lake   County    Community    Oevelopoent 

Department 
2293    North   Main 
Crown    Point,    IN      46J07 
(219)     733-2020.    Ext.    541 

SERVICE    AREA:      South   Send 

•^Djslng    Authority    of    the   City    of 

South    3end,    Indiana 
Post   Office    Box    11057 
SOI    South    Scott 
South    Bend,    IS      46634-0057 
L219L  23j»_-5346 


A  u  t  h  c  r  i  t  V    of    t  b.  e    C  i  t  v    c  f 


:  1  V;  ^:  a  r  t 
501    W.     Indiana    Avenue 
i:-  -art  .     l::    ^6  516- 2  50  5 

( :  I  'i  ■)    2 ''  s  -  £ 
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.HUD-APPROVtD  CQUHSELUG  AGt'^CltS 


Services  For  Homeowners  and 

Renters  Project 
East  1st  i  Oes  Moines  Street 
Oes  Moines,  lA   50307 
(515)  283-4575 


Hawkeye  Area  Coinnunlty  Action 
320  -  11th  Avenue,  SE 
Post  Office  Box  739 
Cedar  Rapids,  lA   52406 
(319)  366-7631 


A  .  1 .0.  Center 
206  6th  Street 
S10UX  City,  lA 
(712)  252-1861 


51101 


Department   of    CO'-nmunlty    Developnent 
Housing    Services   Division 
226    West  4th    Street 
Davenport,    lA      52S01 
(319)    326-7748 


-19- 
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Economic    Opportunity    FounJatlon 
1542   Minnesota    Avenue 
Kansas    City,    KS      66102 
(913)    371-7800 

Shawnee    County    Com.-njnity 

Assistance    and   Action,    In:. 
603   Topeka    Avenue 
Topeka,    KS      66603  , 

(913)    235-9551  I 

urban    League    of    WicM  ta .    Inc. 
1405    H .    Wi  nneapol f  s    Stree  t 
Wicni  ta.    KS      67214 
(316)    252-2453 

Topeka    Housing    Information    Center 
1195    S.W.    Bucfianan,    Sjite    20  3 
Topeka,    <S      66604-1133 
(913)    234-0217 


1989 


UM 
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HUD-APP33VED  wOvSiNG  C  C  .  s  S  '  .  ' ', ' 


SERVICE  AREA:   Jefferson,  Trintle 
Henry,  Oldfiam,  Shelby.  Spencer, 
Bullitt  and  Owen  Counties 

ACCEPT,  Inc.  (Red  Cross) 
503  East  Chestnut  Street 
Louisvme.  KY   40202 
(502)  539-4450,  Ext.  313 

SERVICE  AREA:  Oavies  County 

Audubon  Area  Community 

Services,  Inc. 
403  i^est  Thi  rd  Street 
Post  Office  Box  630 
Owensboro,  KY   42302 
(502)  636-1631 

SERVICE  AREA:  Campbell  County 

Brighton  Center,  Inc. 
7tn  and  Park  Street 
Post  Office  Box  325 
Newport,  KY   41072 
(606)  491-8303 

SERVICE  AREA:  Taylor  County 

Campbel 1 svi I 1e  Housing  and 

Redevelopment  Authority 
400  Ingram  Avenue 
Post  Office  Box  459 
Campbellsville,  KY   42718 
(502)  455-3576 


s  E  R  V :  c !  « ;  •:  A :     -  P  V  :.-,.'■♦/ 

Interfa  1  th    cf    3el  "    C  :• ,. '  t -■ 

Post   Office    S c «    6 .^ '  ,    '" ""'•eiifi    Ave. 

Pinevnie,    Kf      4,:-'; 

(606)    337-5519 

SERVICE  ASEi  :  C  '  *  v  o  *  :..,  "  ■,.  ' «  v  i  1 1  § 

Louisville  l^  ti^    .  1 J  -;  J '■■ 
2600  w.  »roa  J-ay  .  •  -  ':    ..e^el 
L  0  u  1  s  V 1 n  c  .  K  Y   4 : ;  : .  -  1333 
[502)  776-4522 


SERVICE  A^EA:  K  e '••  l ' -' 

Northern  Kentucky  '.:  ; ' 
824  Greenjp  Street 
Post  Office  6  0  >  2:3: 
Covington,  KY   41: i; 
(606)  431-5703 

SERVICE  A5EA :   C  ^  r  '  s 
Muhlenterg  i"nd  Trl:^ 


Penryrile  Alliel  Co^'-jr, 
Services,  lie. 

708  South  LI  b»r  tf  ':  T'c;! 

Post  Office  E  D «  : .:  : 

H  0  D  <  i  n  s  v  i  1  1  e  ,  ^.  ■*   •::<■:  3 

(_5  02)  635-6  34  1 

8    R   Co"nprehe"sive    "..  c  ^^  ■" :,  • 
835    H.    Jef  fersor'.    S  fee  t 
Louisville.    KY      43  2:2 
(502)    584-4229 


jnlty  Center 


""  ii ''  if  i  ^  A 

t.  e  : :  "  ■■  * 
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STATE  OF  LOUISIANA 


'AGE  ?  : 


:q9u" 


STATE  QF  lOJ  I5I*>** 

HUO-APPR0y£O  COUNSELING  AGENCIES 


SERVICE  AijEA:   AcadU,  Verainoi. 
ind  Jtfrerjon  D«»1l  Pir1ih«i 

AHin  Action  Agtncy,  Inc. 
519  Fifth  Strett 
Obtnift,  LA   70655 
(313)  639-4343 

SERVICE  ABEA:  Orltani  Pir\ih 

Central  City  Housing  Oev«1o?w«nt 

Corporation 
2020  Jackson  Avenue 
New  Orleani,  LA   70113 
(504)  522-4273 

SERVICE  AREA:  Orleans  anj 
St.  Bernard  Pari shes 

Desire  Co-nmunlty  Housing  Corp. 
3251  St.  Ferdinand  Street 
New  Orleans,  LA   70125 
(504)  944-6057 

SERVICE  AREA:   Calcasieu  Parlm 

Housing  Authority  of  the 

CI ty  of  Lake  Charles 
651  01 xy  Orlve 
Lake  Charles,  LA   70601 
(313)  439-4139 

SERVICE  AREA:   Jefferson  and 
it;  Charles  Parishes 

Jefferson  Co-nnunlty  Action  Progrm 
2709  L  4  A  Road 
Met^lrle,  LA   70001 
(504)  337-6230 


SERVICE  AREA:   Marrero,  Harvey  and 

Gretna 

Jefferson  Coflimunlty  Action  Program 
2001  Lincolnshire  Orlve 
Marrero,  LA   70072 
(504)  347-7305 

SERVICE  AREA:   Kenntr 

Jefferson  CO'Hiflunlty  Action  Progra-a 
1300  Myrtle  Street 
Kenner,  LA   70072 
(504)  736-6430 

SERVICE  AREA:   Avondale  and 
Bridge  City 

Jefferson  Community  Action  Program 
1214  Plaza  Street 
Bridge  City,  LA   70094 
(534)  436-0133 

SERVICE  AREA:   City  of  Lafayette 

CI ty  of  Lafayette 
735  West  urn versi ty 
LaUyette.  LA   70505 
(313)  251-3447 

SERVICE  AREA:  Livingston,  St. 
Helena,  Tangipahoa  and  Washington 
Parishes 

Quad  Area  Community  Action  Agency 
2310  Wardllne  Road 

HiTinond,  LA   70401 
(534)  345-2875 


SERVICE  AREA:   St.  James,  Lafourche 
and  Terrebonne  Parishes 

St.  James  Parish  Council 

Department  of  Human  Resources 

St.  James  Parish  Courthouse 

Highway  44 

Post  Office  Box  87 

Convent.  LA   70723 

(3041  552-2300 

SERVICE  AREA:   St.  Landry  Parish 

Community  Action  Agency 
•  Drawer  1510 

Ing 


SERVICE    AREA; 
and  Lafayette 


St.    Hartin,    Iberia 


S.M.I.L.E.    Community   Action   Agency 
501    St.    John    Street 
Lafayette,    LA      70501 
(318)    234-3272 

SERVICE  AREA:   City  of  Thibodaux 

City  of  Thibodaux 
310  Xest  2nd 
Post  Office  Box  63 
Thibodaux,  LA   70301 
(504)  447-3767 


SERVICE    *k£A  :       C  ■•  t ,.    '  *    *"  ■  ' 

H  0  J  s  1  n  g    A  u  t  '1 0 ''  1  t  y    o  *    t  ■-  e 

Ci  ty    of    Slldel  1 
12  30   Claude    Street 
Post  Office    Bex    13"? 
(Claude    St.    Apts.    IS.') 
SI  i dell,    LA      7  0  4  5  9 
(504)    541-5562 

Cenl  a    Contnunl  ty    *c  t  ^  ■:  i 

Com-vl  tte»  ,  I  '^  c . 
425  Bolton  Aveiue 
Alexanarls,  LA   713 j; 
(318)  43  7-53  78 

Natchi  toches  krti    Ac :,-  c 
Association,  Inc. 

Roque  House  on  !^ro"t  'fee 
Post  Office  Br^«  9 a 
Na  ten  i  toe  he  s ,  LA   : : i  5  7 
(318)  352-95  16 


'-}} 


Ouachl ti    Mjl ti- 

Ac  t1 on    Agency 

30G8    Lee    Avenue 

Monroe,    LA      712 

(318)    322-n51 

CADDO    Co-^-iunl  tv- 
1530    Ar 1 i  ng  tci 
ShreveDort,    L* 
(313)    424-8315 


'urpcse    C;™imun1ty 


ft  •-  o  r    "    y 


Inc, 
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STATE  OF  MAINE 


HUD-APPROVED  HOUSING  COUNSELING  AGENCIES 


SERVICE  AREAS  :  Portland,  Bath, 
Ltwiacon,  xad  Bangor 

Crtdlt  Counseling  Centers,  Inc 

991  Forest  Avenue 

P.O.  Box  1021 

Portland,  ME  04104 

(207)  878-2874 

(800)  882-2227 


\ 
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uwr, 


Pi' 


•     2 


S  '  A  ■•■  i 


•**  1  ;  y  ^  i  •(  ■ 


H  J  D  -  A  ?  p  p }  V  £ ''  : : ,,  N  s  E ,.  I N :;  i  ■■  [  '-i ' :  f  s 


Anne    Arundel    County    EconoTiic 
Opportunity    Co-nmi  ttee  ,    Inc. 
251    .<est   Street 
Annapolis,    MD      21401 
(301)    230-1327 

SERVICE    AREA:    BaUimore    Cilj 

Sal tinore    Urban    League 
1150    MoniJa.*nin    Concourse 
Sal  ti.-nore,    MD      21215 
(30n    5  23-81_50 

Hone    0»<nership    and    Rehabilitation 

Services,    City   of    Baltimore 
417    £.    Fayette    Street 
Bal timore,    MO      21202 

(301)     396-3121    (Ist-Time    Ho^e    Buy»') 
(301)    396-4153    ( Re  hi b i 1 <  :a t i on  1 

St.    ATiorose    Housing   Aid   Center 
321    East   25tn    Street 
SaUimore,    m      21218 
(301)    235-5770 

Co-niunity    Organized    to    Improve    Li^<? 
1137    West   Balti-nore    Street 
Baltiiore.    MO      21223 
(301)    752-3500 

SERVICE    AREA:       SaUiiiore    Count, 

HuTian    Resources    Develop nent   Agency 

of    Baltimore    Co-jnty.    Inc. 
7701    Ounrnanway 
3al timore.    MO      21222 
(301)     235-4674 

SERVICE    AREA:      Caroline    County 

Denton    Urban    Rene-^al    Authority 
13    North    Third    Street 
Denton,    MO      21639 
(301)     479-3566 


S  £  ^  I  I :  E    APE*:      Montgomery   County 

Spanish    Speaking    C:~-jn1ty    of 

Maryland,     I-^:. 
3  519    ?  i  n  e  y    3  r  a  n  c  n    =  :  a  : 
Silver    Spring,     ■'•■;       20901 
(301)     537-7217 


Dorc'-estar    CoT-i^nit 
Developiient   Cc:' 
■♦■35    ^3ce    Street 
?ost    Office    5o«    Sc; 

C  a  ^  :  r  i  j :  e  ,    '«  3      ;  i  £ : 
(301)    223-3600 

Garrett    County    Z c  t  t 

Coi^ittee,    Inc. 
3  5  0    « e  s  t    Liberty    St 
Post    Office    3  0  X '  4  4  ■; 
C  3  » 1  a  n  1 ,    n-)      2  ;  5 ';  0 
{301)     334-9131 

"  1  r  *  c  r  d  County  '  a  :..  ' 

Mousing  Agency 
?20  Sojtn  '^ain  s  :,'■*>■ 
3  g  1  A  *  r   "^  ">   "■  1  ~  1  J 
(301;  3  7  9  -  2  0  "  ■;;  :  i  t  , 


Au  tlon 


( 3 : 1 ; 
s  L  s '/ : 


37   or    338 


i  ■;  E  s 


HC-ard     County 

C  c  "^  ■".  J  n  1  t  y  0  *?  V  ?  ''  z 
345  0  Court  ^c^se  0' 
E  1  1  1  c  c  1 1  City,  M  [) 
(  J .-  i   '^  9  t  -  z  1  -i  . 


:-ard  County 

♦  *  ;'=  :  *  -'ousing  and 


t  i  U  H  J 


SERVICE    A3Ei  :    -  i  ■  t.  -:  :    C  0  ij  n  ty 

Ei  s  ton    Hou  s '  ^  c    i ,.  t  -:or  i  ty 
900    Doverbrc:, 
Post   Office    = : X    207 
E  a  s  1 0  n  ,    ■■'0       £  :  -i  0  1 
(301)     S  2  2  -  5  ] :  - 


■25- 
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STATE    OF    MARYLAND 


SERV  ICE    AREA  :       Prince    1  e  o  '^  ^  ■:"     .  )  j  -^  * 

United    Communities    Against   ^ove'-ty 

(iJCAP) 
1400    Ooewood    Lane 
Capitol    Heights,    '''0      20743 
(301)     322-5700 

Housing    Opportnities    Cot^-^.     o* 

'■Ion  tgormery    County 
Housing    Information    Center 
10400    Oetriclc    Avenue 
Kensington.    MD      20995 
(301)    933-9750    or    933-9767 

Shore    Up  ,    Inc . 
520    Snowhin    Road 
Post   Of f 1 ce    Box    4  30 
Salisbury.    MO       21001 

Spanish    Speaking  Co'^munity 

Prince    Georges  County 

7411    Riggs    Road.  Sui  te    22? 

Hyattsvine.    MO  20733 
'301)       434-5056 


P  a  3 1    ?    OF    ? 
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STATE    OF    NASSACHUSE^'S 
MUO-APPROVED    COUNSai-^G    AGENCIES 


Boston    Neighborhood    Housing    Services 
3  3    Harrison    Avenue 
Bcitcn,    MA    02111 
(617)     350-7071 
Executive    and    Administrative    Offices 

Affiliate    Housing    Counseling    Offices 

I'phatcs    Corner    NHS 
584    Colufflbia    Road 
P.O.    Box    700 
Dorchester,    MA    02125 
'617)    282-2900 

Mount    Bowdoin/Glenway    NHS 
7BowdoinStreet 
Dorchester ,    MA    C2124 
(617)     265-793^ 

Mission    Hill    NHS 
1530    Treaont    Street 
Boston,    MA    02120 
(617)     442-5ii.9 


SERVICE    AREA:      City   of   Lynn 

Lynn  Department   of  Community 

Development 
City   Han 
Lynn,   MA      01901 
(617)    598-4000 

SERVICE   AREA:    Central    Massachusett » 

Rural    Housing    Improvement,    Inc. 
Post   Office  Box   370 
218  Central    Street 
Winchendon,    MA      01475 
(617)    297-1376 

Unltas,    Inc. 
48  Lawrence  Street 
Lowel 1 ,    MA      01852 
(617)    458-8793 


SERVICE    ASE* 


*  c '  c  e  $  t  e ' 


..'  e  "'  1 1  r 


The   Ho^s'ig    I  nf  c-mii',  01 
I  nc  . 

122    Nlllbu^y    Street 
Worcester,    m«     o16:C 
(617)     757-2150 


Roxbu  py    Mu't  1-Se'v1  ce    Cfitf 
317    Blue    Mill    A y e « -J t 
Roxbury,    •<*      02121 
{61?)    427-4470 

SERVICE  AREA:  lc«*'V,  D^act 
Tewksbury,  B  IlifrUa,  C'fl^s 
WeJtford,    Tyngsboro,    C'-itat- 

Community    Teamwork,     'rr. 
MuUi    Strrlce    Cent*' 
167    Outton    Street 
I  owe  11 .    MA      01852 
(617)    459-0551 


SERVICE    »S[» 


ipf 


Housing  *ssHt»f^ce  C 
400  West  Mam  Street 
Hyinnls,  MA   0  2601 
1617)  7  7  1-5400 


R  1  V  e  r  s  1  d  e  /  C  a  mb  r  i<;  5  e  p  c '  t 
C  0  ffl  n  u  n  1 1  y  C  0  r  c  C  r  a  t  '  o  r 
217  Western  Are^je 
Cambridge.  -A   03  13 '5 
[617)  866-7230 


UM 
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STATE  or  MICHIQAS 
HUD-APPROVED  COUNSELING  AGENCIES 


Detroit   Mori-Profit  Housing,    lnc< 
1200    Sixth    Street,    Roo«   404 
Detroit.    MI      43226 
(313)    961-0024 

Hunan   Developaent  Coaalsslon 
429   ?<ontague    Street 
Ctro,    MI      43723 
(517)    673-4121 

Michigan   Housing   Counselors 
237    South   Gratiot 
Mt.    Clemens,    MI      43043 
(313)    453-4594 


Sateni  te  Office 

Michigan  Housing 
G-1173  Ballenger 
Flint,  MI  43504 
(313)    235-4461 


Counselors 
Road 


Oakland  County   Real    Estate 
Section   Corporation   Counsel 
1200   Morth   Telegraph   Road 
Pontlac,    MI      48053 
(313)    853-5402 

Serine   Non-ProfIt  Housing 
2001    Greenfield,    Suite    So.     3 
Detroit,    MI       43235 
(313)    837-7f.lC 

TULC    Non-profit   Housing    Corporation 
3901    Grand    R1»er 
Detroit.    MI      43203 
(313)    831-4444 


'Jr&an    League    of    Flint 

Faml ly    Life   Center 

202   East  Boulevard  Drive 

Flint.    MI       48503 

(313)    239-2195  


Credit  Counseling  Centers 
Non-profit  Financial  Counseling 
3750  Telegraph  Road,  Suite  410 
Taylor.  MI   48130 
(313)  374-2240 

Credit  Counseling  Centers 
Non-profit  Financial  Counseling 
Centennial  Center,  Suite  605 
124  Pearl  Street 
Ypsnanti  .  MI   48917 
{3131  433-0101 

Credit  Counseling  Centers 
Non-ProfIt  Financial  Counseling 
1900  W.  Big  Beaver  Road.  Suite  230 
Troy.  MI  43034 
(313)  643-4384 

Credit  Counseling  Centers 
Non-profit  Fin.  Counseling 
23423  Orchard  Lake  Road,  Suite  210 
Fariifngton  Hills,  MI   43018 

(313)  439-0023 

Credit   Counseling   Centers 
Non-profit  Financial    Counseling 
5140   State    Street 
Saginaw,    MI      43603 
(517)    793-5623 


UMI 
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Credit  Counseling  Centers 
Non-ProfIt  Financial  Counseling 
111  South  Maverly  Road 
Lansing.  MI   48917 
(517)  321-5336 

Credit  Counseling  Centers 
Mon-Profit  Financial  Counseling 
100  North  Perrine 
Jackson.  HI   49201 
(517)  788-9866 

Credit  Counseling  Centers 
Non-ProfIt  Financial  Counseling 
2922  Fuller  NE,  Suite  2038 
Grand  Rapids.  MI   49505 
(616)  361-2608 

Credit  Counseling  Centers 
Non-Profit  Financial  Counseling 
2757  Eastern.  S.E. 
Grand  Rapids.  HI   48505 
(616)  245-8759 

Credit  Counseling  Centers 
Non-profit  Financial  Counseling 
20755  Greenfield.  Suite  602 
Southfield.  MI   48075 
(313)  557-7755 

Credit  Counseling  Centers 
3310  Miller  Road,  Suite  B 
Flint,  "^I   48507 
(313)  230-1077 

Credit  Counseling  Ce«ter$ 
Non-Profit  Financial  Counseling 
27780  Hovi  Road,  Suite  250 
Novl,  MI   48050 
(313)  347-0600 
(Main  Office) 


Housing  Re^0J'"c?  Cf"!?' 

300  N  .  W  a  s  M  -1  q  1 0  n  S  Q  u  a  ''  e  ,  3  -j  t  t  ?  .; 

Lansing.  MI   48933 

(517)  487-6051 

Grand  Rapids  Urban  Lfsguf 
745  Ea stern,  S.E. 
Grand  Rapids.  MI   «9S':3 
{616)__2_4_5_-2  2  07  O'  24  1 -64  25 

Northwest  Hichigin  HuT an  Scv-:?? 

Agency ,  Inc . 
3963  Three  Mile  ?o«:J 


Traverse   City, 
(616)    947-3780 


4  9i64 


Northxes  t  Mi  c"  1  ga  n  -  ,jf 
Services  Agency,  !'-: 
822  Charlevoix  Avenue 
Petoskey,  Ml   49770 
(616)  347-9070 

Northwes  t  Mi  c^iigsn  Hu- 
Services  Agency,  1' 
117  West  Cass 
Cadillac,  mi   49601 
J_6_16j_775-9781 

Credit  Counseling  tf 
5  76  Rome  nee  Roa3,  Su> 
Portage,  f*l      490  0  2 
(616)  329-7153 


a  1 


's  n 


Cred  ;  t   Cou-^se  1  ■ 
37040    Garfle^S 
Mt.    Clemens  ,    >*: 
{313i    263-1160 


3    L  e  '■  t " 

S j1  :e    ' 

48j<3 
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'"  '■  A  T  £  "'•'     MINNESOTA 
HUD  A  TROVED  COUNSELING  AF»ir!ES 


vice 


Cf^nsumer    Credit    C^uns»lir-'g 

of    Minnesota       'nc 
924    PI ymnuth    9ui  1 d  ^  nc 
Minneapolis      m^       '^;54P? 
{fi]2)     .333-14P5  I 

H  i  s  p a  n  0  s    en    M  i  n  n e  ^  "■  t  ^ 
JOSPrescottStr^'-pt 
St       Paul  .    MS       5510.7 
f 6  12)     22  7-08  34  I 

Pilot    C  i  ^  y    P  e  q  i  ^  n  3  I     C  f>  ^^  *:  '  r' 
1315    P'^nn    Av'.     M'^rt^ 
Minneapolis.    MN       554'! 
(fl2)     349-4752 

St      Paul    M'^usinc    I  n  f;- ma  r  )  on    0  trice 
21    Wi=5t    ^ouf-tti    Stf" '""'*'■ 
St.     Paul.    Mvj       55'!^? 
(612)     290-55Q1 


S*      Paul    Urban    Leaque 
4 !  M    S  ►'^  ■"  b  y    Avenue 
St. Paul. MN      5  5)0? 
(612)     224-5771 

*  ":■: "  uth-^rn    Minnesota    Regional     Legal 

S  f  ^  r  V  i  c  e  s  ,     Inc. 
60   East   f^ourth    Street 
St.    Paul ,    MN      55101 
if']?'     2  2  2-5863 

♦•Si^utHprn    Minnesota    Regional    L^gal 

3  p  r  V  i  c  f  s  ,     Inc. 
(  =  r  a  n  c  H    0  f  f  i  C  (^  1 
F  !  M:h    and    Oak 
Carver. MN       55315 
(612)    448-4880 

***Sen1or    Housino    Inc. 

Subsidiary    of    M»tropnlitan    Senior 

'-■adoration 
188=    on  i  v<=rsi  ty    Av^  .    West 
St  .     Paul  ,    MN       55104 
( f  :  ? 1     6  4  5-0261 


STATE  OF  MISSISSIPPI 

HUD-APPROVED  COUNSELING  AGE^CIE 


Jackson  Urban  League 
Post  Office  Box  11249 
3405  Medgar  Evers  Boulevard 
Jackson,  MS  39213 
(601)  931-4211 

Gulf  Coast  Community  Action  A-gency 
Post  Office  Box  519 
500  24th  Street 
Gulfport,  MS   39501 
(601)  868-4250 


UMI 


♦Service  A'-eas-   Dakota,  Pamsey, 
Gooilt^u*^  and  Washinaton  Counti^^s 


*»5iTrvico  Areas 
Rice  Counties 


Carver,  Scott  and 


1989 


•••Provides    Reverse    Fouity    Mortgage 
Couns-^ling    Only 
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STATE     Of    "0»JTA»<A 


HUD-APPROVED    COUNS'L,  ING    t  ■'.  [  s  ^^  !  E  S 


St.    Lojl s    Urban   leagj? 
3701    Granjel    Square 
St.    Louis,    NO      63103 
(314)    371-0040 

Northeast   Connjnlty    Action    Cu'ltlon 

204    U.    Main 

Bo«nng    Green,    '^0      63334 

(314)    324-2231 


Morth    Area    Comnunity    Forjn 
9811    ft.    Florissant,    ^oo-n    301 
Del  Uood,    WO      53135 
(314)     524-6170  | 

C^C    Human    Dev.    Corp. 
Post   Office    aox    1033 
Providence    1    4th    Avenue 
ColutiSia.    "^0      65201 
(314)    443-3706 

County    Office 

St.    Louis    Jrian   League 
5625    Marti  n    Luther    King 
Kinloch.    <*3      63140 
(314)     521-1440 


G^i^jy    County    Public 

Ho js 1 ng    Au  thor 1 ty 
2j7    East    10th   Court 
Trenton.    '^0      64633 
(316)     355-3907 

Hojsing    Infor-nation    Centef 
3310    Paseo 

Kansas    C1  ty  .    '*0      64109 
(316!    931-0443 

Metrooolltan    Lutherm    '■^inisfy 

3031    Hoi-nes 

Kansas  City.  "^O   64109 

(316)  931-0027 

West    Central    Missouri    Sural 

Develop-nent  Corporation 
101    East   4th    Street 
Post   Off i  ce    Bo«    125 
Appleton    City,    MO      64724 
(316)    476-2134 

Missouri    Valley    Hur^ian    Resource 

Develop 'Tie  nt   Corporation 
1415    South    Odell    Avenue 
Post   Of f i  ce    Sox    550 
Harshall.    MO      65340-0550 
(815!    836-7476 


Northwest  Montana    Human    Resources 

Counci 1 
18   First  and   Main    Building 
Post  Office   Box    1058 
Kalispell,    MT      59903-1058 
(406)    755-1567 


Groon  Hills  Hu-ian  Resources  Co^p. 
234  East  10  tn  Court 
Trenton,  mq   64633 
iai6)  359-3907 

Nortnslde  Preservation  CoT.-^ission 
5647  Del-nar  Boulevard 
St.  Louis,  •■^0   63112 
(314)  357-6663 


-32- 
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The  Urban  Housinq 
2416  Lair«»  St'-pet 
Omaha,  NE   68U1 
(402)  444-7921 


un  ja  t 


,  Inc 


SERVICE  AREA-   Lancaster  and 
Sa under  <;  Co u n  t  i  f  n 

Lincoln  Act^f^n  Program,  Inc. 
2202  South  nth  Stre-t 
Lincoln.  NE   68502 
(402)  491-4515       ' 

SERVICE  AREA:   Greater  ><<e  t  rr  pc  1  i  ta; 
Area  0  f  Omaha  .  HI 

Koly  Name  Housing  Corporation 
3014  Knrth  45ths  Street 
Onaha.  NE   68104 
(402)  453-1600 


Federal  Register  /  Vnl^  54,  No.  92  /  Mond.iv,  M,iv  l^,,  im^  '  Vo''- 


ii,„.  1  iM' 


STATE    or    NEVADA 
HUO-APPROVEO    COUNSELING    AGE«(C!F5 


Operation    Life    Community 

Oevelopment  Corporation 
600    West   Onfens    Avenue 
Las   Vegas,    NV      89106 
(702)    649-0931 

?oor   People    Pulling    Together 
1301    North   J    Street 
Las   Vegas.    NV      89106 
(702)    648-4645 


-34- 
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Kl'" -^PPP^VFr^  B-'Ty*;^  rO"l^SELING  AGENCIES 


SERVICE  AREAS:  In  New  HatEpshire-Cor^-crd. 
Manchester,  Nashua,  Peterborough,  Keene 
and  Laconia 

Consumer  Credit  Counseling  Service  cf 

N  .  H .  and  V  T . 

8  Union  Street         i 

P.O.  Box  676  I 

Concord,  N.H.  03302-0676 

(603)  22^-6593 


-36- 
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OF   2 


'U,M>9 


SERVICE    AREA:       Hud  son    County 

Bayonne    Economic    Opportunity 

Founda  ti  on 
555    Kennedy    Boulevard 
Bayonne,    NJ      07002 
(201)    437-7222 
(:Hain    Office    -    ?4on-Co  jn  sel  i  ng  ) 


SERVICE    A9.EA 


'lillleseK    CO'jnty 


Hiddlesex    County    Economic 

Opportunities    Corporation 
341    Georges 

North    Brunswick.    H3      03902 
(201)    846-6600 
(Main    Office    -    Non-Counseling) 

SERVICE    AREA:      SateUite 

A.I  .M.S. 

334  Stocktun  Street,  »113 
Perth  Amboy,  NJ   03361 
(201)  321-1530 

SERV  ICE  AREA:   Monnojf)  County 

Check  "^ate  Incorporated 
649  Ma  tti  son  Avenue 
Asbury  Park.  NJ   07712 

(J_Q.U_  1M-JJA1 

Monmouth  County  Board  of  Social 

Service 
Burlington  i    Kozlosik  Road 
Post  Office  Box  3000 
Fraehold,  NJ   07723 
(201)  431-7987 


SERVICE  A  R  E  a  ;  •'' ':  • 

Morris  County  ^  J 
19  ^ii-^et  Sf-eet 
Post  Office  30 . 
Morr  1  s  tow^  ,  •<  -i 

(20n  5  33-29  :S 


J  County 
mousing  Council 


SERV ICE  A3E4 


Union  County 
■  '   ounty 


J  r  b  a  n  ^  e  3  ;  u  e  o  ■     , "  ■  ' " 
2  72  Scrtn  i-ii-i    Street 
Elizatetn,  >;  J   07203 
{  i  J  X  I      J  b  i  -  '  t  -•  ,J 


SERVICE  A  R  E  t  :  'i%':.^ic   County 

Pa  ter  s  01  "'.i  s «  ' ,:'  : " 
111  Ell  1  s  :n  S  f^e  t 
P  a  t  e  '^  s  D  n  ,  N 

(201)  2'"^- 2 


':'505 

SERVICE  ARE*:  =^e'-:  =  n  County 


,J  '  J  a  n  ^  e  a  g  u  ? 

;  1  T  «  e  s  t  -  a ' 

I  1  C  1  ?  «  0  0  J  ,  h 

'  '' '  1  i  5  6  ;  -  -1  ?  ■ 

S  E  ^,  <  :  *  E  ft  2  E  i 


*  --''■':<■■'    County 
»  ^ e  Avenue 
7631 


<  County 


!J  ^  '^  a  ^  League  o  *  c  ::, 

Se<*a''i<,  ^J   C'lDT 
(201!  623-1'?: 


-37- 
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STATE  OF  NEW  MEXICO 
HUD-APPROVED  COUNSELING  AGENCIES 


MY 


SEavJCE  ABEA:  Essex  Count/ 

City  0'  E«$t  Orange 
Housing  consume''  CounseMng 
122  Brighton  Avenue 
East  Orange.  NJ   071^7 
LlQ.lJ__2_6_6-5f  15_o_r__2_6_'i_-5444 

Urban  League  of  Essex  County 

744  Broad  Street,  Suite  307 

Newark,  NJ   07102 

(20!)  624-6660 

(Wain  Office  •  Non-Cojn<#'  "g: 

Atlantic  Human  Resou'"Ces,  !''C. 
10  South  Tennessee  Ay<»nue 
Atlantic  City,  NJ   08401 
(609)  348-4131 

Jaycee  Housing  CounseHfig,  Inc- 
1840  South  Broadway 
Camden,  HJ   081Q4 
{609}  541-1000 


Oc»an  Community  Economic  Action 

Ntw,  Inc. 
10  Washington  Street 
Toms  Hlver,  NJ   08753 
(201)  244-5333 

Trenton  Housing  Counseling  Service 
City  Hall  Annex  -  3rd  Floor 
319  East  State  Street 

Tr»nton,  NJ   08618 
f63<5)  989-3598 


C'ty   of  Atlantic  City 
Co^ie  Enforcement 
1301  Bacharach  Boulevard 
lantic  City,  NJ   08401 
)  347-5675 


A 
(609 


Borough  of  Clayton 

Welfare  and  Counseling  Department 

125  N.  Delsea  Drive 

Clayton,  NJ   03312 

(609)  831-2882 


Consumer  Credit  Counseling 

Service  of  Albuquerque 
5318  Menaul  Northeast 
Albuquerque.  NM  37110-3195 
(505)  834-5601 

SERVICE  AREA:   Luna,  Dona,  Ana, 
Otero,  Lincoln  Eddy,  Lea  Counties 
in  New  Mexico 

Guadalupe  Economic 

Services   Corporation 
Satellite   Office: 
800    South    Pledras 
El    Paso,    TX      799U1 
(.915)    545-4950 


fi, - 
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STATE    OP    NEW    V0«K 


SE^V  I-^    *3E»:      **inhittai 

L.E.S.    Coal  1 tlon   Housing 

137-39   Avenue    3 
NeK    ror"t.    Ht      10009 
(212)     577-4772 

SERVICE    *?EA:       Man^stta'^ 

Hin    ior<    Hispanic    Housing 

Coa  H  t'on 
199    Avenue    B 
Post  Office    Bo*    890 
Hot    York.    :*Y       10009 
(212)    460-0951 

SERVICE    AREA:       Brooklyn 

Go**anus    Canal    Community 

Development   Corporation 
515    Court    Street 
Broo*1y'>.    '*''      U231 
(713)    353-0553  , 

Brooklyn    Ne  1  qnbor  hood    I  mpr  ov»ii»  "  t 

Association 
643    -JasNington    Avenue 
Brooklyn.    HY       11239 
(713)    622-5325 

CoTiiil  ssl  on    0^    Huma"    Rignts 
Nelgftiornood    Stabilization 

Program 
1363    r jl ton    St.    -    3rd    Floor 
Brooklyn,    NY       11216 
(713)     230-3503 

aenaissjnce    Develop -rient    Co'-p. 
439    ?ocka*ay    Avenue 
Brooklyn,    NY      11212 
(713)    493-7210 


CoTDission    on    Human    Sights 
34i2    ful ton    Street 
Brooklyn,    NY      11203 
( 718)    327-7000 

SERVICE  AREA:   Queens 

l.  Bal  sley  Park  Neighbors 

114-02  Guy  Brewer  Boulevard 
Ja.Tiaica.  NY   11433 
(^18)  523-3513 

SER^  ICE  AREA :   Queens 

Margret  Community  Corporation 
1920  New  Haven  Avenue 
Far  Rockaway.  MY   11591 
(719;  471-3724 

SERVICE  AREA:   Bronn 

Soutn  Bronx  Action  Grouo,  Inc. 
33i  East  I49th  Street.  Suite  220 
Bro-«.  NY   10455 
(2  12''  99  3-59  69 

CfHce  of  Neignoorhood  S  taS  11  i  za  1 1  on 

Program 
Co.^-i'sslon  of  Hu-^an  Rights 
i\"l    White  plains  Road 
Sron*.  NY   10460 
(2i2i  793-3542 

Soun-jvlew  Peninsula  N.H.S. 
912  Soundvlew  Avenue 
Sronx,  NY   10473 
(212)  645-6363 

S  E  =  '/  I  -  E  AREA:  Suffolk  County 

Sj*folk  Housing  Services 

550  Smi th town-by-?a ss ,  Room  220 

Haupoauge,  NY   11737 

(516)    724-6920 


BeUport,    Hagerman,    East   Patc'iogue 

Al 1 i  ance 
1731    >!ontauk    Highway 
Bellport.    NY      11713 
(516)    235-9236    OR    236-9264 

SERVICE    AREA:    Suffolk    County 

Wyandanch   Community    Osvelopment 

Corpora  t1 on 
1527    8.    Strai  gnt   'a  th 
Wyandanch.    NY      11798 
(515)    643-4736 

SERVICE    AREA:      Queens 

AHHS   Housing   i   Neighborhood 

Preservation   Coalition,    Inc. 
100-02   Rockaway    Beach   Blvd. 
Rockaway   Park,    NY      11694 
(713)    474-3232 

Elmor    Youth   and    Adult   Activities 
107-20    Northern    Boulevard 
Corona,    NY      11368 
(713)    551-0096 

City    Commission    of    Human    Rights 
Neighborhood    Stabilization 
Program 

89-11    161st  Street,    Room   210 

Jamaica,    NY      11432 

(719)    657-9333 

SERVICE    AREA:      Orange,    Dutches    and 
Ulster   Counties 

Coalitioo    for   People's    Rlgits 
Post   Office    Box    1214 
132    Grand    Street 
Newburgh,    NY      12550 
(914)    565-5420 


Orange  C  .;  -  "  t y  5 ,,  •-  ,3  "   >  ,  '^  '  0  ;"> ■"  e  ■">  t 

A  d  V  1  S  0  •■  y  C  0  r  c  :  -  .J  t  ••  :  - 
223  Greei-'i:'!  *ve",.  e 
Goshen.  NY   10924 

SERVICE  AREA  :   w^  s  t ;  ■  e  s  •  e '  :  ■,  .,  -  ' 

New  Rcchel le  CA' 

95  Lincoln  Aveiue 

New  Roche!  le  ,  h  ■'   10801 

(914)  635-3050 


'Wes  tches  ter    ?es  i  :Jc'^ :  •  ri 
Oppor  tunities,    I^c. 
47  0    Mamaroneck    Ave'^je 
Whi  te    Plains.    NY       1  : '^  ^ 
(914)    423-4507    or    ^ t - - 

Capi  to!       Hill       I  ti^i-;;.  ,i.r'.y 

260    Lark    Street 
Albany.    NY       12  2: "' 

(5181  4£2-96?6 


SERVICE  AREA  : 


a-e    County 


M  e  t  r  0  -  I  n  t  ?  r  *  %  i  1 1    S  e  ^  v  - 
21    New    Street 
BlngMi-^ton,    S -^       :3903 

(son     77Z-5765 

SERVICE  ASEA:   C 


Inc. 


Cayuga    Coj'^ty    -c 

Corpora t 101 
60    Clark    Street 

A  u  D  u ' n  ,     NY        I  3  0 ; 
(315)    253-34=1 

SERVICE    A  S  E 1  ;       i 


-.i    County   Area 


County 


Chenango    '^c*e    If:;'- :  .  e  1  e  n  l 

Program,     Inc. 
9  9    North    Broa.1    Sfe^t 
Norwich.     NY        13515 
{607!     1 3  i  -  3  8  6  7 


-AC- 


S'' 1  /  8  9 


•41- 
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STATE  OF  NEW  rORK 


SEaviCE  *9E*:   Oatlda  County 

Consumer  Credit  CounseHnj  Services 

of  Hm    YorK ,  Inc. 
502  BUeker  Street 
UtICJ,  MY   13S01 
(315)  797-5366 
Orjnch  Office! 

Consumer  Credit  Couniellnj  Services 

of  Centril  Mew  York,  Inc. 
120  £»it  ((aldington  Street 
1006  Unl versi ty  Bu^ Iding 
Syricuse.  VY   13202-4093  (315)  4?4- 
6026 
(Mein  Office) 

SEBVICE  *«£*:   Onondagi  County 

Urban  League  of  Onondaga  County, 
Inc.   325  South  Sallna  Street 
Syracuse.  NY   13202 
(315)  474-5751       ^ 

SERVICE  *gEA:   Rensstlae"  Cou-^ty 

Troy  RenaSlI 1 ta tlon  and  Improvement 

Program,  Inc. 
415  River  Street 
P.O.  Box  1249        I 
Troy,  XY   121B1      I 
(513)  272-3289 

SERVICE  *i<E»:   Schenectaiy  County 

Better  Mel g^borhoods ,  Inc. 
975  Albany  Street 
Schenectady,  my   12307 
(518)  372-5469 

SERVICE  AREA:   SuUlvan  County 

Rural  Sullivan  County  Housing 

Opoor  tuni ties  ,  Inc. 
375  Broadway 
Montlceno,  MY   12701 
(914)  794-0343 


SERVICE  AREA:   Cattaraugus  County 

Eistslde  Neighborhood  Organization 

for  Develo'^/'Tient,  Inc. 

602  Exchange  Matlonal  Bank  Building 

Clean,  MY   14760 

(716)  372-0602 

SERVICE    AREA:      Chautauqua    County 

Chiutauqua    Opportunities,    Inc. 
204   Lafayette   Street 
Ja^astown,    NY      14701 
(716)    433-0755 

SERVICE    AREA:      Erie   County 
Buffalo   Urban   League 
455    wmiasn  Street 
Buffalo,    MY      14204  ,    ' 

(715)    854-7625 

Finmore   Leroy   Area    Residents,    Inc. 

(FLARE) 
337    Leroy    Avenue 
Buffalo,    MY      14214 

(715)  833-6740 

SERVICE    AREA:      Erie   County 

Housing   Assistance   Center   of 

Mljgira    Frontier 
1233   "^aln    Street 
Buffalo,    NY      14209 

(716)  881-2200      ^a 1 n   Office 

SERVICE    AREA:      Monroe   County 

Housing    Council    In   Monroe    County 

Arsa,    Inc. 
242   Andrews   Street 

Rocnester,    MY       14604 
(715)    545-3700 


Monroe   County    Human    Relations 

CoTimlsslon 

619  Powers  Sulldlng 

15  West  Main  Street 

Rochester,  NY   14614 

iJi6-_i  5  4-_lp5p_ ___ 

SERVICE    AREA:      Orleans   County 

Housing   Development   Council    of 
Orleans   County 
227    West   Avenue 
Aloion,    NY       14411 
(716)    589-7037 

SERVICE    AREA:      Coluiibla    County 

Coluiibia    Preservation    Corporation 
557    Warren    Street 
Hudson,    MY       12534 
(518)    823-0066 

United   Tenants   of   Albany,    inc. 
33   CI  in  ton    Street 
Albany,    NY       12207 
(518)    436-8997 


-A2- 
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FjiiHy   Housing    Services 
Alexmder   Street  Ceite'" 
910   «.    Alexander   Street 
Chirlotte.    NC      23205 
(704)     336-4439 

Cumberland   County    Coumunity    Action 

Progrjn,    Inc. 
503   Hill sboro   Street 
Fayettevnie.    NC      28302 
(919)    435-6131 

Raleigh    Housing   Authority 
600    Tucker    Street 
Raleigh.    NC      27611 
(919)    755-6043 


Johnston    Lee   Community    Action 
1102   Massey   Street 
Sulthfleld,    MC      27577 
(919)    934-2145 


f  pt  ^ 


Carteret  County  Community 
Post  Office  Driver  90 
Beaufort.  nC   23516 
(919)  723-4523 


Actio 


Consu-oer    Cedlt  Counseling    of 

>^e  ^tern    i^or  th   Carolina 
331    Col  lege    Street 
As'ievll  1e.    NC      23302 
(734)     255-5166 

Consumer    Credit   Counseling 
Services    of    Forsyth   County 

331    First  Union   National 
Sank    Bulldl ng 

Hinston    Salen.    NC      27101 

! 9 1 ? !    7  2  5-1553 

Hof  tfiwes  tern    Se  g1  oni  1 

Housing    Authority 
105    Extension 
Boone.    MC      23607 
(704)    264-6633 

City    of    Winston    Salem 

Department   of   Community    Development 
31D    d.    Fourth    Street.    Suite    1300 
Winston    Salem,    NC       27  101 
(919)    727-8595 
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STATE    OF    NORTH    DAKOTA 
HUD-APPROVED    COUfiSELiNG    AGENCIES 


Community   Action  Opportunity.    Inc. 
420    3rd    Street,    S.W. 
Post   Office    Box    1057 
Minot,    ND      58701 
(701)    839-7221 

Community   Action   and   Development 

Program 
652   West  vniard 
Dickinson,    ND      58601 
(701)    227-0131 

Community   Action  Progrtw 
Region   VII.    Inc. 
2105   Lee   Avenue 
Bismarck,    ND      58501 
(701)    258-2240 

Community   Action 
Region    VI,    Inc. 
Highway   281    North 
Post  Office    Box    507 
Jamestown,    ND      58401 
(701)    252-1821 

Quad   County   Community   Action   Agency 
27    1/2    South    3rd    Street 
Grand    Forks,    ND      58201 
(701)    746-5431 

Southeastern   North  Dakota 
Community   Action   Agency 
3343    15th   Street   South 
Fargo,    ND      58102 
(701)    232-2452 
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Tne    Setter   Housing   League 
2*00    Reading   Road 
Cincinnati ,    OH      45202 
(513)    721-6355 

Montgomery    County    Community    Action 

Agency    ( HCC AA ) 
318    S.    Navy    ?treet 

Dayton,    OH      45402 

(513)    275-6079 

Children's  and  Family  Serylcs 

Consuiner  Credl  t  Counsel  Ing 
535  Marnlon  Avenue 
Young$toi<n,  OH   44502 
(216)  732-5664 


Consumer  Protection  Assoc 
3101  Eucl  Id  Ayenue  -  Room 
Cleveland,  OH   44115 
(216)  831-3434 


a  ti  on 
633 


Family    Service    Associations 
1704    Mortn    Road    S .E . 
Heaton    Square,    Suite    2 
Warren,    OH      44434 
(216)    355-2907 

Lutheran    Housing    Corporation 

Westsi de    Of f 1 ce 

1967  West  45tn  Street 

Cleveland.  OH   44102 

(216)  651-0777 


Massll Ion  urban  League 
Massll Ion  Building  -  Sul  ta 
Masslllon,  OH   4464  5 
(216)  833-2304 


ns 


Nelg'ibo'-hood  House  Association  of 

Lorain  County 
1535  East  33th  Street 
loraln.  OH   44055 
(216)  277-8269 

Urba-t  League  of  Greater  Cleveland 
I200I  Shaker  Boulevard 
rieveland.  OH   44120 
(2161  421-0999 

Youngsto^n  Area  Urban  League 
2516  "Market  Street 


YoungstO'^n,  OH 
(215)  733-6533 


44507 


City  of  Cambridge 

Com-ijn1ty  Development  Department 

1131  Steubenvllle  Avenue 

Cambridge,  OH   43725 

(614)  439-5491 


272  S.  Gift  Street 
Columbus,  OH  43215 
(614)     451-4114 


-46- 
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Consumer   Credit  Counseling 

of   Columbus 
697    East  Broad    Street 
Columbus,    OH      43215 
(614)    464-2227 

Consumer   Credit  Counseling    Service 
United   Way   Building 
712    Market   Street 
Zanesvllle.    OH      43701 
(514)    454-5372 

Ironton-La-<rance   County   Area 

Community   Action   Organization 
305    N.    Fifth   Street 
Ironton,    OH      45638 
(614)    532-3534 


Marlon-Crawford  Community   Actlo<* 

Comml ssl on 
240    E.    Church    Street,    P.O.    Box 

Marlon,    OH      43302 
(614)    387-1039 

Portsmouth-Inner    City   Corp. 
Post   Office    Box    847 
1206    Waller   Street 

Portsmouth,    OH      45562 
(614)    354-6525 

Regional    Housing    Center 
595    East   Broad    Street 
Post   Office    Box    7050 
Columbus,    OH      43205 
(614)    224-3409 


779 


Catholic    Charities,   nio-ose 

of    YoungstOwn 
22S    Elm    Stres  t 
roungstown,    C"      44£j3 
(216)    991-2121 

Catholic    Services    Lei  5^5.    Inc. 
4436    Main    Avef^je 
P.O.    Drawer    13  33 
Ashtabula.    OH      4iC::-:':3 
C216)    9=12-2121 

Catholic    Services    leaa'je,    Tne. 
5385    Market   Street 
Boardman.    OH      44512 
(?16)     788-8726 

The    Catholic    Services    Letgu^, 

of    Western    Stark    Coj'-tv,     'rvc. 
1307    Lincoln    way    !5St 
■^asslllon,    OH      44646 
(216)    833-3S16 

Catholic    CoiTi^unity    Se'vices,     Itc 

of    Trumbull    Coj'st  v 
29  3  2    Youngs  to- n    ?oad,    S.e. 
Uirren,    Ch       44454 
CZ16)     369-4254 

F  a  m.  i  1  y    i    C  0  ti  m  ^  n  '  t  y    1  *'  •"  v  '  c  •=  •$  ,     ''  nc 
of    Catholic    C  "^ 3 '  1  t  •  e  5 
of    C  0  1  u  'fl  S  i  a  ■■^  s    '  : ...  -  *  / 
Sox    413 

»9  5   1/2    H  .    Mar*, .  t   S  :-?►=  : 
Lisbon.    OH      44432 
(216)    424-95C9 


Fa"n1ly     i    Comnj'''ty    Se'v 
0  *    Catholic    C  "  1  r  *  1 1 ?  s 
30  2   ;ior  th   Dereys :?'    '; :-' 
Kent,    OH      44  2  41 
(216)     678-3511 

The   Catholic    C  c^.^u-^' '  t  * 

0^    Canton,     I"C. 
625    CI  eve!  a  1.1    ivA-„»,     , 
Carton.    C-       44'Q2 
(216)    455-03:4 
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Oaep    Fopic    Coiiiniinl  ty    Action 

round* t1 on ,    Inc. 
320   »*.    Wood 
Post   Office    Box    670 
Odulgee.    OiC      74447 
(913)    756-2325 

Hojsing    Authority    of    the 

Cnocti*    Nation 
1005    South    5th 
Hugo,    0<      74743 
(405)    325-3343 


of    the    Senecs' 
Indian  J 


Hous Ing    Author i ty 

Cayuga    Tribe    of 

of   Oklahoma 
3606    Sencay    Avenue 
Post  Office   Box    1304 
t-llaul  ,    OK      74354 
(913)     542-1873 

Little    Dixie    Co'^'nunity    Action,    Ins 
207    East   Jackson    Street 
Hugo.    0<       74743 
{4}5)    326-5441 


Ltiitel    Community    Action 

?rogra«,Inc. 
Pos  t  Office  Box  334  ''■>' 

Indian  Agency  Road 
Pa-nee.  0<   74053 
(913)  752-2551 

Hi-lo-'^i    Tri-County   Community 

Action    Tounda  t1 on 
Post   O^f  1  c-    3ox    297 
230    'as t   Patti    Page 
Clare-aora,    G<      74Q17 
(913)    135-3129 

Washi  ng  ton-"1o-a  ta    County    Community 

Action    Foundation 
Post  Office    Box    436 
20001    Portland    Avenue 
De-ey  ,    0<       74029 
(913)    531-2115 

C re  J  It    Ccunsjling    Center 
2140    South   Harvard 

(9131 


-JK   74159 
7  11-5511 


Association 


Ok  la  noma    I  « J 1  a  i 
Post   Office    3ox 
1035    South    5th 
Hugo.    0<       74743 
(405)     326-3343 


Oopor tuni  ties.    Inc  . 
Box    559 

114    First   Street 
<<atonga,    0<      7  3772 
(435)    523-7233 

Paynj/'ODle    Co"^mjn1ty    Action 

Foundation 
Post   Office    Box    93 
619   West   12th   Street 
StnUater,    OK    74074 
(405)    377-0393 


'03oMtan   Tulsa    Urban    League 
List   Aoache    Street 


Met 

20 

Tolsa.    1<       7  4  105 

i  9  1 3  '     5  31-5221 


3799 


Hous  H  5    Authority    of   Olclahoma 
Cherokee    Nation   of   Oklahoma 

15  00    Me-is1ey    Orive 
Post   0*^ice    3ox    1007 
Tahleqjah ,    n<      74455 
(913)    456-5432 

Hojsi-ig   Ajf^ority   of  Osage   Tribe 

0*    I"  1 !  a  "1  s 
f2  5    N  0  r  :  -1    -lain 
Post   O^^^ice    Sox    517 
Honi-^y  .    0<      74035 
1913)    335-5575 
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F    3 


Association    of   South   Central 

Oklahoma    Govern.-nen  ts 
802   Via1n    Street 
Ouncan,    OK      73533 
(405)    252-0595 

Consu-ner    Credit  Counseling   Service 
2519    Northwest   23rd    Street.    Root    203 
Oklahoma    City.    OK      73107 
(405)    947-6631 
(Main   Office) 

Elk    C 1  ty    "ousing    Autno«'1t»' 
1510    riest    9th    Street  Circle 
Post  Office    Box    647 
Elk    City,    OK      73644 
(405)    225-0129 

Housing    Authority    of 

the    Sac    *    Fox    Nation 
526    North   Kimberly 
Post   Office    Box    1252 
Sha-nee,    OK      74802-125 
(105)     275-3200 

Jerry    0.    Duncan   Consultants 
308    Southeast   County    Road 
Ada.    OK      74820 
(435)    332-7051 


«  3  s  "^  *  ta    i'  i  :  ;  e>    '^^^^^ 
* :  1 1  0  '^    Council 

113    C  1 1  c  <  1  s  ''•  a    A  ¥  >  -^  u  f* 
Post    Office    S  c  J    ■■  4  " 
CMckasia.    Ok       ''jOia 

(405)    221-S331 


nity 


B*5  P'lve  Co'^mu' 
701  Nortn  03 K 

Post  0  f  ^  1  C  ?   Be: 

Ada  .  OK   7:320 
(10  5)  3  3  2  -  1 P ''  i 

Oeita  Co-^'..  ^lt 
921  '^ap'  e 
Ouncan,  '^<       ''  ,; : 

(405)     255-32:2 


Housing     A  J  t  n  0  --  !  ;  ...     e  * 

city    o'    SHawf^ee 
100?    West    llri    Str-e*". 
S  h  a  -  n  e  e  ,    0  <      ^  4  ^' '  1 

(13  5)     2  7  5  -  £ ] 3  0 

Scjth^est   Okla'^c'^a    : 
Action    G'cup,     I'^r 
121     North     G  r  a  ^  y     S  t  r . 
Al tus,    0^       13^21 
(435)    432-5313 


ervices  Agency 


-ctioa  Foundation 


■j-^-nj  n  1  ty 


Oklahoma    Indian    Housing    Associatici 
Post   Office    Sox    663 
Ada.    OK      74320 
(405)    436-1560 

Housing    Authority    of    Chickasaw 

Nation 
Post  Office    Box    668 
401   Country   Club 
Add.    OK      74320 
(405)    436-1560 

Housing   Authority    of    the    Absentee- 

Shawnee   Tribe   of    Indians 
Post  Office    Box    425 
107    Horth   Kimbsriy 
Shawnee,    OK      74901 
(405)    273-1050 


Great    Plains    I  - :  '  ::• 
f  0  ^  n  j  1  t '  :  n  _     :  "  •;  . 

19  01    «( a  s  11  -^ :  t  c  -^ 
Law  ton,    Oi^       ^3 '■:.;; 
(435)     3  5  3  -  0  J  5  -1 

Rural  Enterprises  : 

Progra*",  I^c. 
Post  Office  3  0  >    9'-'. 
122  S.  ^311 
Federic<,  0<   --M 
(13  5)  3  3  5  -  -  5  i  3 


■nmunlty    Action 
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SateTH  te  Centers: 

Consumer  Credit  Counseling  Service 
Building  461,  Room  109 
Tinker  Air  Force  Base,  OK   73145 
(405)  739-2747/739-2417 

Consumer  Credit  Counseling  Service 
1114  Southwest  A  Street 
Lawton,  0<   73501 
(405)  353-7800 

Consumer  Credit  Counseling  Service 

601  N.  Porter 

Norman,  OK  73071     i 

(405)  321-5731 


I 


-50- 
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HUD-APPSOVlH  counseling  AGENCIES 


Human  Snlution<:,  !nc 
4  4  20  S.E.  64th  Avpnue 
Portlanfj,  OR   97?06 
(503)  7  7  7  -  4  7  6  J 

Orpqon  Housing  and  A  •:  ';.:;  c  i  a  * '■  d 

Services,  Inc. 
1395  Liberty  Strppt  Soutn.  SuUe  ?01 
Salem.  03   9730? 
(503)  585-6193 


211; 


C  n  r-  s  u  mo  r  Credit  '  n  u  n  -;,  -O  i  n  n 

of  Orpgnn,  Inc. 
3420  S.E.  Pnw^n  Bnulrvard 
Portland.  OR   9??n? 
(503)  232-8130 


vice 


Consumer  Credit  Couns'^''inf!  ■;,  ^ryiro 

of  Linn-Benton,  Inc. 
201  W.  1st 

Post  Office  Box  1006 
Albany.  OR   97321 
(503)  296-5851 

Housing  Services  ''■  r  O^'gnn 
567  North  19th  Street 
Cornelius,  OR   97113 
(503)  359-0376  cr    35? -  ?543 

Sou  t  hw--^s  tor  n  Orogon  Community 

Action  Commi  1 1 -^e 
1993  Sherman  Avenue 
North  Bend,  OR   97459 
(503)756-3176 

Urn p qua  Cojnmunity  Action  MoIwtk 
2448  West  Harvard  B1  vd. 
Roseburg,  OR   074  7  0 
(503)  672-3285 
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STATE    or    PEKSSYLVAMU 


«    t   -   r        T       ^  »- 


:  I  o: 


F  N  N  S  V  i   V  A  N  I  S 


H'jr)'^APPSnvrn    COUNSELING    Af^FNCIES 


SERVICE    AREA;       P^^lawa'"'-'    Cnun^y     :  Penn 


0  .  P  .  f 


Delaware  County  H 
Philadelphia  CouncH  M--  C-Mnm 

Ad vancemen  t 
5  11  W»l sh  Strpot 
Chester.  PA   I90I3 
(215)  372-3500 

SERVICE  AREA:   Harrisr-y- 

Urban  Leaque  rif  v!otrnpoH*:3i 

Harrisburg,  Inc. 
23  North  Second  Strpf't 
Harrisburg.  PA   1710  1 
(7)7)  234-3253 

SERVICE  AREA  :   Lancaster  0  '->  u  "  ^  y 

Tabor  Community  Se-'vices.  Inc. 
320  South  Duk«  St'-f^f^t 
Lancaster.  SA   17602         » 
(717)  3<57-5132 

SERVICE  AREA  :   L^hiah  Valley 

C-^nsumer    Credit    C'^uns'^linq    S^'vice 

of    L<^hiqh    VaH'^y,     Inc. 
1031     Linden     Stref:'t 
All  en  town,     PA       IRIO? 
( 215)    321-401] 

1^3^  1  '"-i  -.-3L} '     t-  u  ? "  '^ " "  '"' '~  'J  '^  *  y 

Commission  nf  Economic  Opn.-r';,  y  m  *y 

of  Luzerne  County 
211-213  South  Main  Str^.^t 
WiUes-Barre.  PA   13701 
(717)  826-0510 


•"ii.i^'nq  Association  and  OevelopiBent 
d!'  Walnijt  Street 
-  , ,-  t  0  f  H  c  e  Box  1505 

A  1  1  f>  n  t  n  w  n  ,  PA   18  105 
( 2  1  S  J  4  3  2-6336 

Hou'^oT  Association  of 

noi,iwarp  Valley 
Housino  Association  Information 

Pr  nqr a  m 
i  VM  Chestnut  Street.  Suite  900 
Philadelphia,  PA   1QI07 
' ?  1  5 !  5  4  5-6010 

SERVICE  AREA:   Reading  and  Berks 
Count  i  p s 

^c^nf^mic  Opportunity  Council  of 

5^-^  a  ding  and  Berks  County,  Inc. 
229  Fourth  Street 
'Readinn.  PA   19601 
'  ?15  ;  ^76-657  1  or  376-6570 

Sf^vKt  AREA:   York  County 


Housino  Council  of  York 
116  North  George  Street 
''  York.  PA   17401 
( 71/ J  854-1541 

Council  of  Three  Rivers  American 
Indian  Center,  Inc. 

:)  -'  o  r  h  a  r  1  p  s  Street 

:-  !  t  f  c  h  u  r  q  h  ,  PA   15  2  38 

;  4  1  ?  >:  7  «  2  -  4  4  5  7 

Housing    Association    of 

Delaware    Val 1 ey 
Hou'ing    Association    Information 

Program 
658-60    North    Watts    Street 
t'^^iiadplphia,    PA      19123 
1215'     978-0224 
( Coun  s" 1  1 n  g    Office) 


Neighborhood   OevelepTent  Alllanct 
3935    Ogontz   Avenue 
Philadelphia,    PA      19141 
(215)    424-1111 

Northwest  Coansellng    Service,    Int. 

5601    N.    Broad    Street,    Suite   2C9 
Philadslohla,    PA      19141 
(215)    549-2344 

Philadelphia    Council    For    Coinmunity 

A3  vanceinpn  t 
lOa    H.    17th    Street,    Suit-    600 
Philadelphia ,   PA      19102 
(215)    557-7803 

Philadelphia    Housing   Development 

Corpora  t1 on 
1234   Market   Street   -    10th    Floor 
Philadelphia,    PA      19107 
(215)    443-3137    or    443-3132 

South-<est   Germantown    Com-nunlty 

Development  Corporation 
5002    Wayne    Avenue 
Philadelphia,    PA      19144 
(215)    843-2000 

Urban   League    of   Philadelphia 

Education    Foundation 
Housing    Information    Center 
4601    Market   Street,    Sjite    2    South 
Philadelphia.    PA      19139 
(215)    473-4040   or    476-4075 

Washington-Greene   Comaunlty    Action 

Corporation 
2193   North   :^a<n    Street 
Washington.    ?A      15301 
(412)    255-9550 

SERVICE   AREA;      Blair  County 

Al  toona /Blair   County   Co«iBun1ty 

Housing   Resource   Board 
1122    6th   Avenue 
Post  Office    Sox    1435 
Altoona.    ?A      16603 
(314)     944-7236 


SateHite    :<'*ice 

C  0  -^  s  u  ^  ?  T-    : ''  e  i  1  t    :  c  >.  --  s  e  '  "  '  ;     if  ■-  ■•  ■ 

of    'x  e  s  t  e '"  "^    *  e  '•  1^  $  y  1  *  1 ' '  •»  .    '  - :;  . 
500-C2    'Mi-a    i^en/e 
Post    Office    Box    278 
D  u  n  c  a  n  s  v  1  1  1  e  ,    s  A      I  i  ^  '  ■■  -  '  2  '!  i 
(314)     595-3546 

SEPVICE    t  =  rt:      ::«-:.  r^.j    County 

C  a  -^  b  '  1  I    C  0  u  ■^  t  y    H  0  u  s  *  "  ;    :  c  r  ::  -:  '  i  1 1 
S  '*  a  1 1    ?  mI  1  !  1  f  r :  ,    ;  0 '  -    : : :. 
615    ■•<  a  i  n    Street 

jofinst3i,   PA     :  i-:: 

{314}  53S-83D: 


;f 


SERVICE  ARE'  :   [  r  i  >  C  :-  •-  : , 
Bayfront  NATO  .  !  -,  c . 
Hartin  Lufier  Ki'f^g  Ce'^te' 
312  Chestijt  St'eet 
Erie,  »  a   ]  6  5  D  ^ 
(514:  45  5-27  5  1 

B  0  0  k  e  r  T  .  «  a  s  ^  ^  '^  ;  t ;  1 ,  Inc. 

17  2  0  M  0  n  a  '  :J  S  t  -  e  e  :: 
Erie, =4   16503 
(  S  14  )  4  5  3  -  5 :'  4  4 


H.A.N.O.S.   Ii 

Erie,  s  4   1  5  cr^ 
(314)  4  5  3  -  : :  4  ^ 


i  (5  t 


John  r .  t.  g  r, -' ft 'i  y    :  p  '  t,  .o 
2021  Eas  t  2:  ti' s  trpp t 
Erie  .  PA   16501 
(814}  899-34 jO 

Family  Service  c  f  '"•■''( 
110  >(»st  i:ti  5t'.'et 
Erie,  s  4   •,  6  5  :  1 

(814;    454-54^3 
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PUERTO  BICO 

HUD-APPROVCD  COUKSLLING  AGENCIES 


SERVICE  AREA :   Greene  County 

Saten  i  tp  Of  f  i  c*^ 

Washington/G'-eene  Community 

Action  Cnrporation 
202  Old  County  O^^fice  BuiM'ng 
Waynesburg,  PA   15370 
(412)  852-2893 

SERVICE  AREA  :   Lawrenc^  C^untv 
Satellite  Office- 

Consume--  Credit  Cnun'^elinn  ''-^rv^ce 

of  Western  Pennsylvania.  >- 
309  Smithfield  Street 
H  a  n  e  y  Office  B  u  i  1  d  i  n  q  .  S  u  '  t  ^-'-  ''■    i 
New  Casti",  PA   1610  I 
(112)  652-3074 

SERVICE  AREA:   Morcer  C^un'-y 

Shenago  Valley  U-'ban  L.-^aqu^' 
39  Chestnut  Stre^^  t 
Sharon.  PA   16146 
(412)  931-5310     I 

SERVICE  A^EA  •   W  a  <;  h  i  n  g  t  '^  n  C  -  u  n  t  y 

Washington/Greeno  C  o  m  m  u  n  i  t  v 

Action  Corporation 
2198  North  Main  St'-'^'^t 
Washington,  PA   15301 
(412)  225-9550 


^rpy ICE  AREA  :   Westmoreland  County 

Consumer  Credit  Counseling  Service 

c  f    Western  Pennsylvania,  Inc. 
Chamber  of  Commerce  Building 

66?  North  Main  Street 
;;,  reensburgh,  PA   15601 
(41?)  838-1290 

Consumer  Credit  Counseling  Service 

of  Western  Pennsylvania,  Inc. 
■?n9  Smithfield  Street 
Pittsburgh,  PA   15222 

( 4  !  ? 1  4  7  1-7534 

r  1  i  :i .-.  <-  -  a  d  0  ,  Inc. 
iznorownsvi lie  Road 
Pittsburgh,  PA   15210  ' 
'41?)  38  1-6900 

i.^rfield  Jubilee  Association 
^  ]  3?    Ponn  Avenue 
Pittsburgh,  PA   15224 

:-4  1?i  665-5  200 

•Mousing  Opportunities.  Inc. 
!  3  3  7 1  h  "  S  t  r  e  e  t 
Post  Office  Box  9 
M^i,fAe  sport,  PA   1513  4 
(41?)  664-1590 

Urban  League  Housing  Counsellna 

S  "  r  V  i  c  <>  ,  Inc. 
jOaRossStreet 
Pittsburgh,  PA   15219 
(41?^  261-0932 


Congresso  de  Trabajadores  y 

Consuitil  dores  de  P.R.,  Inc. 

(CONTACO,  INC.) 

Apartado  10646 

£$tac1on  Caparra  Heights,  PR   0092; 

(809)  721-6003.  721-6004 

or  721-6005 

Institute  Ponceno  del  Hogat 
P.O.  Box  50D9 
Calle  Sol  #31 
Ponce,  PR   00731 
{509)  843-1666 


*  Service  Arf>as:  AlK">anpny. 
Westmorland,  tToaver,  Butl'"-  a  n  j 
Washington  Counties. 


"    Also  under  contract  with  HUD  to 
:,.  ring  its  HOPE  default  counseling 
r  r o  aram  to  any  locality  where  an 
cniorc^^ncy  condition  may  arise  or 
exists  due  to  plant  layoffs,  plant 
closings,  mergers,  acquisitions,  ani 
reorqani za t i ons  .   The  Pepartment  is 
c-ncprnod  when  such  conditions 
precipitate  unemployment,  high 
defaults,  requests  for  assignment  of 
mortaaqes  to  HUD,  and  hioh 
f orec Insures. 
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Blacks  tone  ValUy  Community  Act'oi 

Program,  Inc. 
22  Prospect  Heights 
Pawtucket ,  %\      02860 
(401)  722-3180       , 

Church  Community  Corporation 
40  Dearborn  Street 
Post  Office  Box  577 
Ne-port.  RI   02840 
(40n  846-5114 

Urban  L<»agup  of  Phod<>  Islan.^ 
246  Prairie  Avenue 
Provid'^nce,  ^\      02905 
(401)  351-5000 


''    ! 


i   ■■> 
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STATE  OF  SOUTH  CAgOLIvi 
HJD-APPRDVE3  COUNSELING  Aa£N.;[S 


Aiken  County  Community  Action 

Co-^Tii  ss  i  on  ,  Inc. 
Post  Office  Box  2094 
502  York  Street 
Aiken,  SC   29801 
(303)  648-6336 

Ones terf ield-Marlboro  Economic 

Opportuni  ty  Cound  1  ,  Inc. 
Post  Office  Box  866 
71  Second  Street 
Cheraw,  SC   29520 
(803)  537-5256 

ColuTibia  Housing  Authority 
Post  Office  Box  4307 
1917  Harden  Street 
Columbia.  SC   29240 
(303)  254-3886 

Grsenville  Housing  Authority 
Post  Office  Box  10047 
51 1  Augusta  Stree  t 
Greenville,  SC   29603 
(803)  271-2670 

Greenville  Urban  League 
Post  Office  Box  10161 
15  Regency  Hill  3ri  ve 
Gr?envil}e,  SC   29603 
(803)  244-3362 

Consumer  Credit  Counseling 
Family  Service  Center 
1800  Main  Street 
Columbia,  SC   29201 
(803)  733-5450  or 
Toll  frzQ    1-800-922-5651 


Palmetto  L 

2109  BjI 1 
Post  0 1  *  1  : 
C  0 1  u  :t!  b  1  a  , 
5  S '"  3 )  7  3  5- 


S  I  r  P 

c  r 

9  6r;3 


Inc. 


2267 
202 


I  0*1    C  0  u  n  t  >-  y  C  0  "  ^  -^  •  !  .■ 

Agencv,  Inc. 
334  tiich-nan  Sfppt 
Wal  terboro  .  SC   ;?i.:. 8 
(  S  0  3 )  5  4  9  -  5  5  '  t 

S  a  e  c  t  f*  u  "n ,  !  "  s  1 1  t  •,- 1  -^ 
1103  Woclrc-  SVe'^t, 
C  0 1  u  -^  1 1  a  ,  5  C  /  -  2  0  5 
(803)  771-0123 

T'^i  den  t  .n  ited  Ws  v 

10  6  9  <  i  '1  g  Street, 

C  *n  r  1  e  s  t  c  n  ,  s  C   :  •' .;  0  3 

(803)  723-1676 


Action 


W  -^  t  e  r  e  e  C  ?  ^>~\j^ 
13  Soat^  -^a  1  n  ' 
Post  Office  R  0 
Suiter,  S  C   ;'  9 
(303)  7  :'  3  -  6  5  1  / 

Pee  Dee  Zc-^~j^ 
Post  Office  ')'•  I 
2  6  3  5  S  0  J  t  "^  If ::::  ■ 
F  1  0  f-  e  n  c  e  ,  S  C   < 
f  a  q  t  '1  c  (■  -)  -  -  r  7  0 


'ction  Agency 


'  'ction  Agenc/' 
'  12670      ^ 
Street 
5  04  ' 
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S  T  A  •"  E    n  F    "  E  '  A  ^ 

HliD-APPROVED    COUNSELING    AG[^C;t^ 


'imi 


Department   o'   Coffl-nanfty   Ot  y«l  opflen  t 
CI ty    of   C1e*t1«n3 
160   Second   Street,    NW 
CleveUna.    TN      37311       I 

Oepa^'tient  of   Human   Servlcei 
CI ty   of   Cna  ttinooga 
501    11th    Street.   West 
Cnattanooga,   Tk     37402 
(615)    755-5541.    EXT.    6 

Oouglas-Cne'-okse   Economl  : 

Author i  ty ,    Inc. 
534    East   rlrst   No-t'i    Strist 
;4orristown.    TN       37316 
(515)    537-4330 

Consumer    Credit   Counseling    Service 

of   Greater   Knoxvllle,    fnc. 
705    Sroad-^iy.    «•£    Suite   200 
KnoxviUe.    TH      37917 
(515)    522-2651    0'    522-7151 


5«*s3jrce  Age' 


East  Tenn  .  Hutij  n 
6712  Oeane  Hill  Orl  ve 
Knoxvllle,  TS   37919 
(615)  691-2551 

First  Tenn.  Housing  Se'-vfce  Corp 

c/o  Upper  tist  'ennessee  •iawn 

Development  Agency 
301  Louis  Stre<t 
Kingsport,  TN   37662 
(615)  245-6130 

Knoxvllle  Area  Urban  League 
Post  Office  Box  1911 
2416  Wagnol la  Avenue 
<noxv1 lie,  IH    37931 
(615)  324-1301 

Memphis  UrQan  League,  Inc. 
2279  Lamar  Avenue 
Mempnis.  TH       33114 
(901)  327-3591 


Mousing  Opportunities 
8  Mortn  Third  -  Suite 
>»emp^1s.  TH   33103 
(901)  525-2191 


Corporation 

2300 


Memphis  Area  Legal  Services 


Suite  1100 


Memphis,  TH   38103 
(931)  526-5132 


Brownsville   Housing   Authority 
23    East  'iain    Street 
Brownsvl  He,    TH       38012 
[901)    772-0274 

403».  Incorporated 

1531  Herman  Street.  SuUe  "S" 

Nashville.  TH   37203 

(615)  323-4440 

Metropolitan   Development  and 

Housing    Agency    (MDhO 
701    S.    6th   Street 
Post  Office    3ox    845 
Hjsnvnie.    TH      3  7  232 
(^15)    252-3521 

^e  fopo  I  f  tan    Action   Commission 
1'624    Fifth   Avenue    North 
Uashyllle.    TH      37203 
(615)    259-5072 

.*ietropO'itan    Social    Services 
25    Mldlleton    Street 
Nashville,    TH      37210 
(615)    259-5331 

Nashville    Urban   League 
2701    Jefferson    Street 
Hashyn  le.    TH       37203 
(515)    329-2575 

dt'iens    ^:r   Affordable 

Mousing,  Inc. 

1719  Vest  Ford  Avenue,  Suite  225 
Hashvl  ne.  TH   37203 

(615)  321-5525 


Coljnias  Del  Vail* 
1004  Frontage  t^nad 
Post  Officp  Box  19 
Alamo,  TX   7851fi 
(512)  787-9901 

Austin  Housing  Authority 
Soc  i  al  Services  Di  v1 si  on 
1640  F.  2n(1  Street 
Austin,  TX   78702 
(512)  477-4488 

Child  and  Family  Service,  Inc. 
Consumer  Credit  Counseling  Division 

Vuii.i)?:  n^'ini'  ''^'•'  -"^^"^  '"'-'^ 

(512)  447-0711 

Community  Development  Corpo'-atlon 

of  Browns vi 1 1 e 
1150  E.  Adairs  S-.reet,  2nd  Floor 
Brownsville,  TX   78521 
(51?)  541-4955 

Community  Action  Division 
Housing  Counseling  Program 
115  Plaza  de  Armas,  Su1*.e  200 
San  Antonio,  TX   78?a; 
(512)  299-7835 

Gulf  Coast  Community  Se'-vlcps 

Association 
6300  Bowl  1  ng  C-<r?en 
Houston,  TX   77221 
(713)  748-4110,  Ex*.  12 

Guadalijp(»  Economic  Services  Corp, 
1415  First  Street 
Lubbock,  TX   79401 
(306)  744-4416 

Consumer  Credit  Couns'llnj  Service 

of  North  Central  Texa< 
203-B  West  Louisiana 
McKinney,  TX   75069 
(214)  542-0?57 

Greater  El  Paso  Ser 
A838  Montana  Avenue 
El  Paso,  TX  79903 
(915)  565-i8688 


es  of  Corslcana 


P  c  s  r  ■:  **■:«>  = 

*^ig*^«ray  "5  a"J  ^j*"  Avenue 

Cors 1 cana .     Tx       '5170 

(214)    8  7  2  -  ?  4  3  1 


C  0  n  ',  u  Ti  e  r    C  r  e  a  5  t    [  r , '  s  e  ".  i  n  g    Service 

19  4  9  StecTcr.  s  F  r «:- •  .-ay 
Suite  200 

Da  Tl as  , 


Y  J    J  £,  2  ';; 

214)   7^8-2227 


104 


Dallas  Ur^.ii    i.  ^>  a  g  ^  - 

2121  Ma'"  S :  -  ^  - !  .  '  ;  i  t  ?  410 

Dallas.  TX   75Z0;-«321 

(  2  1  i  :  7  4  7  -  4 .1  :  6 

Consumpr  Credit  Cc'S'^Mng  of 

F  0  r  t   W  0  ^  t  h 

807    Texas    Street,    S . :  :  =    100 
Fort    Worth,    TX       Wr>7 
(817)     334-0151 

Aus*in    wcijs^rg    Ajthorlty 

C  c  u  n  s  e  1  1  1  g    C  '  *  "  c:  ^ 
Rosewood    Ct  .  ,    C:  .    '  ,    ijni  t    4 

164C    E.     St-cc-d 
Aus'  "  ,    "X       '3702 

(512^    4  7a -•5'-:  5  5 

'^o.'S-'-]    Su'^o^-'r   of   the   City 

0  ♦    ''  s  -  s  h  a  VI 
4  3  6    ►>  0  ;  •  a  '    S  t  r  e  ,=  • 
**i-'^.-:i'^  '■  .     U       7567G 
(214'    ^2^i-yi-> 

"oust  on    C-^^-'jiity    Housing 

''esTa':«='    "'Carj 
2616    Loop    We?*  .    •■.  i.  ■  •:  e    S18 

H  ^  u  s  *  1  -^ ,    T I      7 " :;  E  4 

{713':    6  6  :» -  0  4  3  3 

K  c  u  s  *  -^  ■^    5  r  o  ,3    ■ :  - 1  a  -    league 
54  4^    A^TPi-a,    S.j-'tp    OO 

HOjS*0'',      7I         '""'"  ,■■  i 
;  7  ;  -.  '      tic     E  '  ?  1 
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MY 


COTi^ani  ty    Action    Proqrim 

764    South    200    West 

Salt  Lake   City.    UT      34101 

(801)    359-2444 . 

SERVICE    AREA:      Utah.    Wasatch   ani 
SuiOTil  t  Counties 

Mojntaimand   Coi»">un1ty    Action 
257    East   Center,    Sul te    »201A 
Provo,    UT      84501 
(301)    373-3200 

SERVICE    AREA-.       Weber.    Oavis.    Morgan 
Box   tlder   and   Cache   Counties 

I 
Weber   State   College 
3750   Harr  1  son    Boulevard 
Ogden.    UT      34403-4003 
(301)    526-6340    or    626-7211 


-60- 


5/1/89 


Federal  Register  /  Vol,  S4,  No.  92  /  Monday.  Mhv  15   IWin  '  \,:.'' 


ZlO.ll 


STATE  Oy  VERMONT 


HUD-APPP?VLD  HOUSING  CCI'KSELING  ACLS::! 


SERVICE  ATiEAS:  In  Vernon  t-Bra  1 1  3  ehcro 
Bennington,  and  Rutland 

Consumer  Credit  Counseling  Service  of 

N.H.  and  VT. 

8  Union  Street 

P.O.  Box  676 

Concord,  New  Hampshire  03302-0676 

(603)  224-6593 
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STATF    OF     WASHINqTHN 

HUn-APPROVFD    CO!!NSELI»'G    AGCnC'ES 


S£gV  KE    A'E*  :      C-a  r  1  ot  t  es  ¥  1  n  e  , 
Al  Q4  '«8'-i  •  ,    Liu  <  s  a  ,    Nelson    ancj 
F1 u vana    counties 

Montlcello    *^»a    Cofl-njnlty 

Action    Agency 
215    fast    High    Str«et.    Suite    No.     ■ 
Charlottesville.    VA      22931 
]8g4J__2_9_5_._3_lJ_l 

Hampton   Bedevel  op-nent    and    Housing 

A jt^orl ty 
22    Lincoln    Street 
Post    Office   33X    28: 
Haiipton,    VA      23669       1 
(334)    825-3033 

Housing  and  Rehabilitation 

City  of  Hampton 

City  Hall 

22  Lincoln  Street 

Hampton,  VA   23669 

J  8 g 4  ]_  _7.2_7_-_6_4_6  3 

SE^VIC;  AREA:   Ne-?o^t  News.  HaTip*:^ 
and  Vorn  CO'jn  ties 

Ne-port  Nev<s  O'^lce  0^  HjTian  i"a--'i 
2413  Wlckbam  Avenue 
Post  CI  ce  Box  37 
Newport  News,  VA   2353? 
(834)  245-_5642 

Comprehensive  Housing  of  Norfo't 

(CHIN] 
NorfoU  Redevelopment  and  Housing 

Authority 
201  Granby  Street 
Post  Office  9ox  963 
NorfoU.  VA  23531    , 
(804)  623-1111      ^ 


Southeastern  Tidewater  Opportunlt)/ 

Project  (STOP) 
415  St.  Paul  Boulevard 
Post  Office  8nx  1078 
NorfoU  ,  VA  23501 
(804)  6  24-104  3 

SE9V  ICE  ARE*:   Portsmouth 

Portsmouth  Redevelopment  and 

Housing  Authority 
339  High  Street 
Portsmouth.  VA   23704 
(804)  399-5261 

S  E  =  V  I  C  E  A  R  E  A  :   City  of  Richmond, 
Chesterfield,  and  Herrico  Counties' 

Housing  Opportunity  Made  Equal 

(HOME) 
503  East  Main  Street 
Richmond.  VA   ?3219 
(304)  648-0116 

Rich-iond  Urban  League 
131  fast  Clay  Street 
Richmond,  VA   23219 
(304'  6i9-8407 

Cify  of  Roanoke  Redevelopment  and 

*^o using  Authority 
2624  Sai»m  Turnpike,  N.W. 
Post  Office  Box  6359 
Roa-ioke,  vA   24017 

i  Z ?  ?  I  _98A:iill 

SERVICE  AREA:   Roanoke,  Botetouft 
C  rai g  ,  Rockbri dge  and  Alleghany 
Counties 

Tota'  Action  Against  Poverty  In 

Roanoke  Val ley  (TAP) 
732  Shenandoah  Avenue,  N.W. 
Post  Office  Sox  286? 
Roannke,  VA   24001 
(703)  345-6781 


SERVICE  AREA:   King/Seattle 
North/Northeast, 
Kitsap/Skagit /Whatcom 
Snohomi  sh 

Fremont  Public  Association 
Post  Office  Box  31151 
3601  Fremont  Avenue  North 
Seattle,  WA   98103 
(206)  634-2??? 

SERVICE  AREA :   K1ng/S<»attl«» 
South. /Southeast 
West/Southeast 

Seattl-^  ttrhan  League 
105  -  14th  Avpnu«> 
SeatM.^,  WA   9=^1?? 
(206)  461-3792 

SERVICE  AREA :   Pierce  County 
including  City  of  Tacoma 

Pierce  County  Comniunity 

Action  Agency 
?401  South  35th  Street 
Tacoma,  WA   98409 
(206)  591-7240 

(Washington  State  Only  --  Toll 
flumbor   1-800-562-0330 

SERVICE  AREA:   Pa«;co,  Richlaod 
and  Kennewick 

Benton  Franklin  Commiioi^y 

Action  Committee 
7?0  West  Court 
Pasco.  WA   993OT 
(509)  545-404? 


F  r  p  e 
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Consumer  Credit  Coun". <»"'ing  So^-v^'co 
Chlldran  and  Family  Services 
Human  Re<;ource  Building 
51  Mm  Street 
Wheeling,  WV   ?6003 
(304)  ?3?-'^733 

Fami ly  Services.  Inc . 
1007  F  i  'th  Av»nue 
Huntington,  WV   2S701 
(304)  5??-43?l 

Chri  ss  Cros^  ,  Inc . 
1^6  Washing  trsn  Avenue 
Post  Of f i  ce  Box  1H31 
Clarks*i'jrg,  WV   26  301 
(304)  623-0921 


Consumers  TreJit  Counseling 
of  the  Mid-Ohio  Valley 

Parke'sburg,  Wi   2'='101 
(304)  4R5-3141 


-e  ^  V 
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STATE  OF  WISC{l»JSrN 
HUD-APPROVED  COUNSELING  AGENCIES 


SERVICE  AREA:   Milwaukee  County 

Inner  City  Development  Prolect 

North  Office 

2803  North  Teutonia  Avenue 

Milwaukee,  WI   53?06 

(414)  265-7410 

Milwaukee  United  for  Better 
Housing,  Inc. 

3660  North  Teutonia  Avenue 

Milwaukee,  Wl  53206 
(414)  ii,s-f>677  ^ 

Westslde  Home  Buyer's  CHnIc 
3209  W.  Highland  Boulevard 
Milwaukee,  WI   53208 
(414)  933-2300 

Lake  Suoerlor  ?elf-Help  Homes,  Inc 
514H  West  2nd  Street 
Ashlenrf,  WI  54809 
(715)  682-3535 


SERVrCF  APrfl, 


^'ck 


ounty 


Communi  ty  Ac  1 1  o --  ,  ;  r  - 
2300  Kellogg  Avetirie 
Janesville,  HI   5. 3  543 
(608)  755-2476 

The  Racine /Ker-s ha 
Community  Actlo^  P r o 5 
7  2    Seventh  Strppt 
Racine,  WT   534n3 

f  4  H )  6  3  7-33;' 

The  R  a  c  1  n  e  ,.■'  K  e  n  0  s  "^  a 
Community  Act^o^  pr^;> 
2300  63rd  St  ^pp* 
>:  e  n  0  s  h  a  ,  W I   5  3 '.  i  1   . 
(414)  657-0840 
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DEPARTMENT  OF  TPANSPORTATION 
F«d«ral  Aviation  Administration 

14CFnPart36 

(Doci(«t  No.  2S303,  Aimn.  No.  36-17] 
RIN  2120-ABSO 

Noise  Standards;  Umits  on  the  Growth 
ol  Notaa  From  Certain  Airplanes  and 
Airplane  Types 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT, 

action:  Final  nile^ 

SUMMARY:  This  final  rule  revises  noise 
certification  standards  to  ensure  that 
aircraft  certificated  within  certain  noise 
level  groups  or  "stages"  remain  within 
those  stages.  This  rule  applies  to  large 
transport  category  aircraft  and  to 
turbojet  powered  aircraft  regardless  of 
category  and  prohibits  modification  of 
individual  airplanes  and  whole  airplane 
types  which  result  in  increased  noise 
beyond  the  limits  of  an  airplane  s 
certificated  stage.  While  the  rule  does 
not  restrict  airplane  changes  that  result 
in  decreased  noise,  it  does  prohibit  any 
re-modification  of  an  airplane  which 
would  return  it  to  its  original  noise  level. 
DATES:  Effective  date  of  this  amendment 
IS  August  14. 1989. 
fOm  FURTMCT  INFORMATION  CONTACT: 

Mr.  Steven  R.  Albersheim.  Noise  Policy 
and  Regulatory  Branch  (AEE-110).  No»m 
Abatement  Division.  Office  of 
Environment  and  Energy.  Federal 
Aviation  Administration.  tfK 
Independence  Ave.,  SW.,  Washington, 
DC  20591:  telephone  (202)  267-3560. 
SUPPLEMENTARY  MPOMtATIOHr 

Synopsis  of  the  Final  Rule 

Part  36  of  the  Federal  Aviation 
ReguIatiOOA  (14  CFR  Part  36^  cootains 
noise  standards  for  aircraft  type  and 
a  irworthinew  certification.  The  noise 
standards  applicable  to  large  transport 
category  airplanes  and  to  turbojet 
powered  airplanes  regardless  of 
category  prescribe  three  broad  groups  of 
noise  levels  labelled  Stage  1,  State  2, 
and  Stage  3.  with  Stage  1  being  the 
noisiest  and  Stage  3  the  quietest. 
Although  Part  36  allows  amendment  of 
airplane  type  certificates  for  airplane 
types  and  their  denvatives  withm  a 
noise  stage  and  to  quieter  noise  stages. 
it  generally  does  not  allow 
recertification  to  an  increased  noise 
level.  Exceptions  have  been  made  for 
Stage  2  airplanes  which  have  voluntarily 
been  brought  into  compliance  with  ihe 
Stage  3  (quietest)  requirements.  Since 
these  "voluntary"  Stage  3  airplanes 
were  only  required  to  meet  Stage  2.  Part 


36  currently  itlows  them  and  their 
denvatives  to  become  Stage  2  airplsiMi 
again.  The  FAA  is  amending  Perl  3*  to 
require  that  airplanes  brought  into 
compliance  with  Stage  3  remain  within 
that  Stage  after  the  effective  date  of  the 
rule. 

Part  91  (14  CFR  Part  91)  contanw  the 
general  operatm«  rjles  applicable  to 
individual  airplanes.  In  the  NPTIM.  the 
KAA  proposed  to  modify  the  operstii^ 
ruleb  to  prohibit  aircraft  from  operating 
as  either  a  Sta^^e  2  or  3  ai-craft  at  the 
discretion  of  the  operator.  After  full 
consideration  of  the  comments 
submitted  to  the  docket,  the  FAA  has 
decided  'hat  such  an  amendment  to  Part 
m  would  impose  a  significant  cost  on 
affected  earners  wh:ch  would  not  be 
italanced  by  an  appreciahle  red»»ction  in 
the  cumulative  noise  leveta. 
.■\ccordmgly.  this  final  ruJ^  does  not 
amend  Part  91. 

Further,  these  amendn;ents  do  not 
affect  the  definition  of  "acoosric:jil 
change"  found  in  §  21.93  of  this  chapter. 
Specifically,  the  9(.»-day  exclusioo  from 
compliance  with  Part  36  for  certain 
temporary  aroustu.al  changes  remaine 
intact.  Since  temporary  changes  in  type 
design  do  not  change  the  acoustical 
stage  designation  of  an  aircraft,  the  80- 
day  exclusion  cannot  be  used  to 
circumvent  the  intent  of  the  proposal  by 
permanently  increasing  the  noise  of  an 
aircraft. 

Regulatory  Ftistary 

In  1969.  the  Y\A  adopted  FAR  Part  38 
to  regelate  the  noise  levels  of  aB  newky- 
dew^ed  transport  category  and  jet 
airplanes.  A  number  of  amendments  to 
Part  36  have  been  adopted  to  expand  its 
appticabtlity  to  other  aircraft  types  and 
to  modified  versions  of  existing  aircraft. 
The  FAA  has  been  reducing  gradually 
the  aflowahle  noise  limits  for  transport 
category  and  (et  airplanes  by  adopting 
noise  limits  Uiwer  than  those  adopted  in 
1969.  Currently,  FAR  Part  36  identifies 
three  stages  of  noise  levels,  with  Stage  1 
being  the  noisiest  and  Stage  3  the 
quietest. 

In  1976.  the  F.AA  adopted  Subpart  E of 
Pari  91  of  the  Federal  .Aviation 
Regulations  to  prescribe  operating  limits 
for  certain  US. -registered  civil  subsonic 
turbojet  airplanes  with  maximum  gross 
takeoff  weights  greater  than  75.000 
p<junds  and  with  standard  airworthiness 
certificates.  Those  requirements  prohibit 
the  operation,  in  the  United  Stales,  of 
affected  airplanes  after  specified  dates 
unless  they  have  been  shown  to  comply 
with  Stage  2  or  Stage  3  noise  linuts.  Part 
91  was  amendi-M.i  in  1978  to  require  all 
inv;!  supersonic  airplanes,  except 
Concordes  with  flight  time  before 
January  1. 1980.  to  comply  with  the  Part 


38  noise  limits  in  order  to  operate  in  the 
United  States.  While  Part  36  is  designed 
lo  gradually  tighten  the  noise  standards 
far  type  certification  of  aircraft.  Part  91 
is  designed  to  achieve  quieter  aircraft 
operations  in  the  United  States  by 
gradually  phasing  out  noisier  aircraft. 

The  FAA  published  a  notice  of 
proposed  rulemaking  (52  PR  23143;  June 
17, 1987)  to  amend  Parts  36  and  91  to 
revise  both  noise  certification  standards 
and  operating  rules  to  ensure  that 
airplanes  certificated  wtihin  certain 
noise  stages  would  remain  within  those 
stages.  The  proposed  rule  would 
prohibit  any  modification  of  an 
individoal  airplane  or  an  airplane  type 
which  would  result  in  increased  noise 
beyond  the  limits  of  an  airplanes 
quietest  certificated  stage.  While  the 
proposed  rule  would  not  prohibit 
modifications  that  result  in  decreased 
noise,  it  would  prohibit  re-modification 
of  an  airplane  to  return  it  to  its  original 
noise  certification  level.  The  proposed 
rule  is  in  keeping  with  the  FAA's  goal  of 
reducing  the  noise  levels  of  aircraft 
operating  in  the  United  States.  A 
discussion  of  docketed  comments  on  the 
proposed  rule  and  the  disposition  of  the 
issues  raised  by  those  comments 
follows. 

Discussion  of  Comments 

Interested  persons  were  afforded  the 
opportunity  to  participate  in  the 
dieveiopinent  of  all  aspects  of  this 
rulemaking  process  by  submitting 
written  comments  to  the  public 
regulatory  docket.  The  period  for 
sobmitting  comments  closed  September 
14, 1987.  All  comments  received  have 
been  reviewed  and  considered  in  the 
issuance  of  this  final  rule. 

Twelve  public  comments  were 
received  in  response  to  the  notice 
(Docket  No.  25303)  with  six  in  favor  of 
adopting  the  proposed  rule  and  six 
opposed:  all  are  discussed  below. 

The  FAA  proposed  to  amend  Parts  36 
and  91  to  ensure  that  airplanes 
certificated  within  certain  noise  stages 
remain  within  those  stages.  The  FAA 
beKeved  that  this  action  was  necessary 
lo  prerent  the  return  of  Stage  3  versions 
of  Stage  2  airplanes  to  the  noisier  Stage 
2  levels. 

Commenters  opposed  to  the 
amendment  stated  that  the  regulation 
would  prohibit  individual  airplanes  from 
BSing  Stage  3  certification  on  an 
operational  basis  and  then  returning  to 
the  original  Stage  2  certification  if  that 
return  involved  only  the  removal  of  an 
approved  Stage  3  gross  weight  or 
landing  Dap  limitation.  The  commenters 
argued  that  the  proposed  rule  would  not 
reduce  noise  levels  around  airports  and. 


:r.  "jome  cases,  could  increase  them. 
since  most  operators  would  opt  for 
Stage  2.  These  commenters  concluded 
that  there  is  no  environmental 
justification  for  the  proposed  rule 
because  no  benefits  could  be  shown. 
They  also  claimed  that  this  rule  could 
significantly  affect  the  resale  value  of 
any  airplanes  which  had  been 
permanently  modified  to  Stage  3.  They 
claimed  that  the  loss  of  revenue  to  U.S. 
operators  would  be  significant,  since 
this  rule  would  prohibit  them  from 
operating  at  maximum  certificated 
weight  if  they  ever  elected  to  operate 
their  aircraft  as  Stage  3.  One  carrier 
claimed  that  over  the  life  of  an  aircraft, 
it  would  suffer  an  estimated  revenue 
loss  of  $550  million;  another  carrier 
stated  that  it  would  have  incurred  a 
revenue  loss  of  $20  million  in  1987  if  the 
proposed  rule  were  in  effect. 

Six  commenters  favored  adoption  of 
the  rule.  They  stated  that  the  rule  would 
prohibit  air  carriers  that  possess 
airplanes  which  were  certificated  as 
Stage  3  from  sliding  back  to  Stage  2  at 
their  discretion.  Such  an  occurrence  is  in 
direct  opposition  to  the  expectation  of 
the  residents  of  communities 
surrounding  airports  and  of  airport 
proprietors  that  air  carriers  would 
gradually  shift  to  an  all  Stage  3  fieet.  In 
addition,  these  commenters  stated  that 
this  amendment  to  Part  36  is  in  keeping 
with  the  intent  of  Part  36  and  that  it 
effectively  prevents  erosion  of  the  noise 
standards. 

The  FAA  agrees  with  the  carriers' 
comments  that  the  cumulative  noise 
impact  from  existing  aircraft  operating 
in  a  dual  configuration  is  negligible  and 
that  the  environmental  benefit  from 
stopping  such  operations  would  be 
negligible.  Based  on  the  FAA's  own 
environmental  analysis,  there  would  be 
no  change  in  the  number  of  people 
affected  by  noise  at  the  65  busiest 
airports  in  the  United  States  if  carriers 
that  already  have  aircraft  certificated  to 
operate  as  either  Stage  2  or  3  continue  to 
operate  with  this  type  of  certification. 
Since  the  operating  restrictions 
proposed  in  1987  have  been  withdrawn, 
there  is  no  cost  impact  on  carriers 
operating  existing  aircraft  in  a  dual 
configuration.  Further,  there  is  no  cost 
impact  on  the  manufacturers,  since  they 
have  indicated  that  they  have  no 
intention  of  producing  any  Stage  2 
aircraft  in  the  future.  Airplanes  not  dual 
certificated  for  operation  as  either  Stage 
2  or  3  by  the  effective  date  of  this  rule 
will  be  required  to  remain  at  Stage  3 
airplane  after  the  change  in  type  design. 
Therefore,  those  airplanes  which  do  not 
possess  the  necessary  documentation 
for  Stage  2  or  3  operation  in  their  flight 


manuals  may  not  operate  under  such 
dual  configurations.  The  FAA  s  af  tion.s 
are  in  keeping  with  Section  611  of  the 
Federal  Aviation  Act  which  requires  the 
FA.-^  to  prescrilie  standards  for  the 
measurement  of  aircraft  noise  and  sonic 
boom,  and  the  rules  and  regulations 
necessary  to  provide  for  the  control  and 
abatement  of  aircraft  noise  and  sonic 
boom. 

Need  for  the  Regulation 

Generally,  Part  36  requires  that  an 
indi\idual  airplane,  once  brought  into 
compliance  with  the  standards  of  a 
particular  noi'.^e  stage,  remain  within 
that  stage.  Section  36.7(e|(2)(nl  provides 
that  airplanes  required  to  be  type- 
certificated  to  Stage  3  must  remain  at 
Stage  3,  Further,  derivatives  of  a  type 
design  must  remain  within  the  same 
stage.  However,  there  are  two 
exceptions:  (1)  Pursuant  to  §  .36.7(el(2j(i), 
an  airplane  of  any  stage  may  be  brought 
into  compliance  with  any  quieter  stage, 
and  (2)  a  Stage  2  airplane  brought  info 
compliance  with  Stage  3  standards  may 
presently  be  returned  to  Stage  2,  as  may 
its  denvatives. 

To  protect  persons  affected  by 
airplane  noise,  the  FAA  is  amending 
Part  36  to  bring  the  Stage  3  acoustical 
change  requirements  into  conformance 
with  the  requirements  for  other  stages. 
The  FAA  believes  that  this  is  necessary 
to  stop  the  gradual  ero.-^ion  of  the  noise 
standard  by  a  multitude  of  small 
modifications  to  Stage  3  versions  of 
previously  Stage  2  airplanes.  While  the 
FAA  is  unaware  of  any  plans  to  produce 
additional  Stage  2  versions  of  any  Stage 
3  aircraft,  it  would  be  unfair  for  the  FAA 
to  allow  the  continual.ion  of  a  regulatory 
situation  under  which  small  changes  in 
weight,  engine  power,  or  acoustical 
treatm.cnt  could  increase  the  noise 
levels  beyond  the  Stage  3  limit. 

A  similar  situation  exists  concerning 
other  airplanes  which,  because  of  the 
type  of  noise  abatement  equipment  or 
because  of  differences  in  certificated 
weights  and  landing  fiap  configurations, 
have  configurations  certificated  to  either 
Stage  2  or  Stage  3.  F-ach  certificated 
combination  is.  under  FAR  Parts  21  and 
36,  a  separate  configuration  Because  the 
operators  of  these  airplanes  often  have 
a  dozen  or  more  configurations 
available  for  each  airplane,  it  is  difficult 
for  the  FAA,  affected  airports,  and  the 
public  to  accurately  gauge  the  noise  of 
an  individual  airplane.  After  careful 
consideration  of  the  issue,  the  FAA  has 
determined  that  airplanes  for  which  this 
dual  certification  is  in  effect  on  the 
effective  date  of  this  regulation  may 
continue  to  operate  in  this  mode. 
However,  no  new  dual  certifications  will 
be  permitted. 


Analyses  of  Chan)>e 

A  new  §  36.7(e)(3)  is  added  for 
applications  for  acoustical  changes  of 
Stage  3  airplanes  which  will  require 
Stage  3  airplane  types  to  remain  in 
compliance  with  the  Stage  3  standard. 

Regulatory  lm[)act  Evaluation 

The  FAA  prepared  a  regulatory 
evaluation  which  is  included  in  the 
regulatory  docket.  The  evaluation 
reviews  e.ich  proposed  change  to  Part 
3d.  The  FAA  has  determined  that  this 
Final  Rule  is  consistent  with  the 
objectives  of  Executive  Order  12291  as 
part  of  the  President's  Regulatory 
Reform  Program  to  reduce  regulatory 
t  urdens  on  the  public.  This  amendment 
imposes  no  additional  costs  on  the 
Federal  government. 

Fhis  amtndment  benefits  the  aviation 
public  by  simplifying  and  standardizing 
the  certification  and  operational 
requirements  for  noise  for  large 
transport  category  airplanes  and 
tiirboiet  powered  airplanes  regardless  of 
category.  In  addition,  the  rule  is 
expected  to  provide  several  other 
benefits  to  the  general  public,  including 
an  upper  limit  on  the  level  of  noise 
emission  resulting  from  modification  of 
airplanes  of  the  same  general  type. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  no 
small  entities,  as  defined  by  the 
Regulatory  Flexibility  Act.  would  be 
affected  by  the  proposed  amendments  to 
Part  36.  Pursuant  to  the  criteria  in  FAA 
Order  2100.14A.  September  16. 19tJ6. 
Regulatory  Flexibility  Criteria  and 
Guidance,  none  of  the  operators  who 
submitted  comments  to  the  docket  is 
considered  a  small  entity  because  each 
operates  more  than  nine  aircraft.  In 
addition,  only  two  aircraft 
manufacturers  are  currently  producing 
aircraft  which  voluntarily  meet  Stage  3 
levels.  Each  employs  more  than  75 
employees  and  hence  is  not  considered 
a  small  entity  under  the  Regulatory 
Flexibility  Act. 

Therefore,  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Elnvironn  cnial  Analysis 

Pursuant  to  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050.10).  the  FAA  has 
determined  that  the  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  no 
detailed  environmental  assessment  or 
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environmentdl  imp-ic '.  s!<i't'"^>;n'  'a  i-- 

Federalism  Implications 

The  rt;':uld!ions  ndop'-'d  herein  ^v;il 
not  Hhvp  substanti.ii  direct  effects  on  th.- 
states.  i)n  the  relationship  between  the 
national  government  and  the  staters,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  acco-dance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  no? 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Conclusion 

The  FAA  has  determined  that  th.s 
document  involves  regulations  whu  h 
are  not  considered  to  be  ma|or  und-T  ;r.' 
procedures  and  criteria  presented  m 
Executive  Order  12291.  The  rule  is 
considered  significant  because  of 
important  issues  of  public  policy  as  it 
relates  to  Department  of  Transport.i'iiio 
Regulatory  Policies  and  Procedurfs  144 
FR  11034;  February  26.  W9].  A  ("pv  of 


the  draft  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket.  A  copy  of  the  evaluation  may  be 
obtained  from  the  person  identified  in 
the  section  entitled  "FOR  FURTHER 
INFORMATION  CONTACT."  For  the  reasons 
st-i'i'd  in  the  retii-iiiitory  evaluation,  I 
i.t'rnfv  th.it  these  r>:>iJu!,itions.  if 
prom!,;,ti,'!'fii   vvi'il  nu»  have  a  significant 
economic  impact  un  a  substantial 
number  of  small  entities.  In  addition. 
these  proposals,  if  adopted,  would  have 
little  or  no  impact  on  trade  opportunities 
f!  r  r  S.  firms  doing  business  overseas  or 
for  foreign  firms  doing  business  in  the 
United  States. 

List  of  Subjects  m  14  CFR  Part  36 

A.:t.ra;:.  .\0j5e  control.  Certification. 

.Xdoption  of  the  Amendments 

Accordingly,  the  Federal  AvJ.ition 
.-Xdministration  amends  Part  36  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  36)  in  part  as  follows: 


PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows; 

Authority:  49  US  C.  1344   1348.  13.'>4(a). 
I,i53-  1421.  1423.  1424.  142.i.  142H.  1430. 
1431(b).  1651(b)(2).  2121  ihrmigh  2125:  42 
U.S.C.  4321  et  seq..  Sec  124  of  Pub.  L.  80-17J, 
E,0.  11514.  49  U.S.C.  in6(i3l  (Revised  Pub.  I.. 
97-149.  lanuary  12.  1983). 

§36.7    I  Amended  I 

Section  36.7ie)  is  amended  by  addin;-; 
a  new  paragraph  (3)  to  read  as  follows; 

•  »  •  '  • 

(ej-    •    ■ 

(3)  Applications  on  or  after  (August 
14,  1989,]  The  airplane  must  remain  a 
Stage  3  airplane  after  the  change  in  type 

design. 

•        •        •        •        ' 

Issued  in  Washington.  DC.  on  Moy  9. 1989. 
Robert  E.  Whiltinslon. 

A(  !:!>-:  Aiiiuiri^Jra'rr. 
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4 

SParts:  I 

700-1199 

1200-M,  6  (6  R«Mrv«d) 

7Partt: 

0-26 „. 

27-45 

44-51 

53-W9 IT 

J 10-299 

300-399 

400-699 

700-899 

900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499, 

1500-1899. 

1900-1939 

1940-1949 

1950-1999 

2000-tnd 

8 

9  Parts: 

1-199 

200-&d 

10  Parts: 

0-50 

51-199 

200-399  .._ 
400-499  ... 

500-tnd 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

bOO-htd 

13 

141 

1-59. 

60-139 


$1000 
21  00 
14,00 

.  1400 
.  1500 
.    11  00 

.  15.00 
.  1100 
.  16.00 
.  2300 
.  1800 
.  22  00 
.  II  00 
.  1700 
.  2200 
.  2600 

1500 
.  1200 
.  1100 

1700 

9  50 

n  00 

.  21  00 
18  00 

.  650 
II  OO 

,,  19  00 
,.  57  OO 

.  1800 
.  1400 
.  13  00 
.  13.00 
.  2400 

10  00 

.  11  OO 

.  10.00 

..  14.00 

..  1300 

.  18.00 

..  12  00 
20  OO 

..  21  00 
..  19  00 


Jon  1.  1988 

Jon  1  1989 

Jon,  1,  1988 

Jon.  1,  1988 

Jon.  1.  1988 

Jon  1,  1988 


ion.  1. 

Jon  1, 

Jon  1. 

'  Joi  1. 

Jon  1, 

Jon  1, 

Jon  1, 

ion  1 

Jon  1. 

ion.  1 

Jon  1 

ion  I 

Jon  I, 

Jon  I, 

Ion  1 

Jar  I 

Mn  1 

Jon  1 

ion  1 

ia\  1 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
'988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 


Jon    1    1988 

k*\.  1    1988 


Jon  1 
Jon    1 

'ion  1 
kM\.  1 
Jon    1 

'  ion    1 


1988 
1988 
1987 
1988 
1988 
1988 


Jon    1,  1988 
Jon    1.  1988 


Jon.  1 

ksi    1 


1988 
1988 


ion    I    1988 


Jon    !, 
ion.  1, 


1988 
1988 


t99_ 
1199. 


15  I 

0-2«9 

300-399... 
4(XMnd 

tCParlK 

a-u9 

150-999.. 
1000-End.. 


t7l 

I-M9 

900-239- 


Jon.  1.  1988 

km,  1.  1988 


to  I 

1-149 

150-279  .._ 
2«M99 

teo-hid 

IS  Parts: 

1-199  

200-€nd 

20  Parts: 

1-399 

4QIMW 

500-fed 

MParta: 

\-m 

HI0-I69_ 

r70-»99...._ 

WO-JW 

300-499 _.. 

500-599...._ 

600-799 

•00-1299 

1300-W- _ 

22  Parts: 

t-299 

300-lnd _.. 

23 

24  Parts: 

0-  199 

200-499 

SOO-699 

700-1699 

ITtJO-fod 

25 

26  Parts: 
5§  1  0-V-l.*0_ 
J§  1  61-1.169.. 
55  1  170-1  300 
55  1  301-1.400 
55  1  401-1  500 

5  5  1  501-1.640 15.00 

55  1  641-1.850... 
55  1  851-1.1000.. 
55  1  1001-1  1400 

55  1  1401-£nd 

2-29...„ 

30-39 

40-49 

50-299 

300-499 

500-599 lOO 

600-tnd 

27  Parts: 

1-199 

200-€nd 

28 


9^ 

jm.1.  ms 

2liM 

jm.1.  ma 

12.00 

)M.i.  mo 

WOO 

JIM.  T.  1988 

20.00 

AR.T.  ma 

14.00 

jtaD.  t.  ma 

12.00 

Jai.1.  m9 

13.00 

Jul  1. 1900 

19.00 

joR-i.  ma 

MOO 

/^.  1.  ma 

MOO 

V  >.  TWB 

21.00 

Apr.  1.  mo 

15.00 

Apr.  1.  1908 

12.00 

Apr.  1.  ma 

13.00 

Apr.  1.  1988 

9.00 

Apr.  1.  t9n 

37.00 

Apr.  1,  1900 

L50 

Apr.  1.  1908 

T2.00 

Apr.  T.  ma 

2X.0O 

«pr.l.m8 

25.00 

Apr.  1,  i9aa 

12.00 

Apr.  1. 190 

MOO 

Apr.  1.  ma 

16.00 

Apr.  1.  ma 

S.OO 

Apr.  1. 19« 

26.00 

Apr.  1, 190B 

20.00 

Apr.  1.  I90a 

7.50 

Apr.  1.  t9M 

16.00 

Apr.  1. 19« 

6.00 

Apr.  1,  19M 

20.00 

Apr.  1,  1988 

13.00 

j^.  1.  ma 

MOO 

Apr.  T.  ma 

15.00 

Apr.  1.  1908 

26.00 

Apr.  1.  1988 

9.50 

Apr.  1.  190a 

H.OO 

Apr.  1.1988 

15.00 

Apr.  1.  i9aa 

34.00 

Apr.  1. 19ia 

I3.0O 

Apr  1.  ma 

33.00 

Apr.  1.  ma 

17.00 

Apr.  1,  ma 

M.eo 

t^.  1.  ma 

34.ee 

Apr.  1.  ma 

15.00 

Apr.  1.  ma 

>7.0O 

tpr.  1.  ma 

30.00 

Apr.  1.  ma 

MOO 

Apr.  1.  ma 

31.00 

j^.  1.  ma 

19.00 

i^ir.  1.  ma 

MOO 

Apr.  1.  ma 

13.00 

t^.  y.n%t 

15  OO 

Apr.  1.  >9fla 

15.00 

Apr.  1.  ma 

•  00 

*  Apr.  1.  mo 

6.00 

Apr.  1.  1908 

23.00 

Apr.  1.  im 

13.00 

Apr.  1.  t9aa 

25.00 

July  1.  ma 

TWa 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910... 
1911-1925... 

1926 

1927-tnd 

30  Parts: 

0-199 

200-699 

700-bid 

31  Parts: 

0-199 _.. 

200-fad 


Prtce       Revision  Date 


17.00 

6.50 

24.00 

1 1 .00 

29  00 

8  50 

1 0  00 

2000 

., 1 2  00 

,„ 18  00 

1 3  00 

17  00 

32  Parts: 

1-39,  Vol.  I 15  00 

1-39.  Vol.  I 19  00 

1-39.  Vol.  ■ 18  00 

l-»89 2100 

190-399 27  00 

400-629 _.._ 21  00 

630-699 13  00 

700-799 15  00 

800-{nd „ 16  00 

33  Parts: 

1-199 27  00 

200-£nd 19.00 

34  Parts: 

1-W9 22  00 

300-399 1 2  00 

400-End „ 26  00 


35 

36  Parts: 

1-199 

200-6id 

37 

38  Parts: 

0-17 

18-£nd 

39 

40  Parts: 

1-51 

52 

53-60 

61-80 

81-99 

100-149 

150-189 

190-299 

300-399 

400-424 

425-699 

700-fed 


950 

1200 
20.00 
13.00 

21  00 
19.00 
13  00 

23.00 

27  00 

28  00 
1200 
2500 
25  00 
2400 
2400 

8  SO 
21  00 
21  00 
31,00 


41  Chapters: 

1,  1-1  to  1-10 

1,  1-11  to  Appendix, 

3-6 

7 „. 

8 

9 

10-17 

18,  Vol.  I,  Portj  1-5 „ 

18,  Vol.  I.  Ports  6-19.... 
18.  Vol.  IB.  Ports  20-52. 

19-100 

1-100 

101 

102-200 


13.00 

2  (2  Reserved) 13.00 

14  00 

6  00 

4  50 

1 3 . 00 

9  50 

1300 
13.00 
1300 
1300 
1000 
2500 
1200 


July  1 

July  1. 

July  1, 

Joly  1, 

July  1, 

July  1, 

July  1 

July  1, 

Joly  1, 
Joty  1 

My  1, 

July  1 , 
July  1. 

'July  Ij 

»  July  1 

'  July  1, 

July  1 

July  1/ 

July  1, 

'July  1. 

July  1 

July  1, 

July  1, 
July  1, 

July  1 
July  I, 
July  1. 
July  1, 

July  1. 
July  1 
July  1 


July  1 

W88 

July  1. 

1988 

July  1. 

1988 

July  1, 

1988 

July  1. 

1988 

July  1, 

1988 

July  1, 

1988 

July  1, 

1988 

July  1 

1988 

Joty  1. 

1988 

July  1. 

1988 

July  1 

1988 

July  1, 

1988 

July  1. 

1988 

July  1. 

1988 

20l-£fld „ 8  50 


July  1. 

'  July  1, 
July  1. 
July  1, 

■  July  1, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1 , 
July  1, 
July  1, 
July  1. 
July  1, 
July  1 


988 
988 
988 
988 
988 
988 
988 
988 

988 
988 
988 

988 
988 

984 
984 
984 
988 
988 
988 
986 
988 
988 

988 
988 

988 
988 
988 
988 

988 
988 
988 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
988 
988 
988 
988 


Title 

42  Parts: 

U60 , 

61-399 , 

400-4  29. .„. 
430-tnd 

43  Parts: 

1  999 , 

1000-3999.. 

4000-bid 

44 

45  Parts: 

1-199 

•200-499™ 
500-1199..., 
1200-ind..., 

46  Parts: 

1-40 

41-69 

70-89 

90-139  

140-155... 
156-165... 
166-199.... 
200-499... 
SOO-W   ... 

47  Parts: 

0-19 

20  39      ... 

40-*9  .... 
70-79  .... 
80-End 


48  Chapters: 

1  (Ports  1.-51!  

1  (Pom  52-99) 

2  (Ports  ?0 1 -251). 
2  (Ports  252-299). 

3-6 

7-14 

M-hvi 


49  Parts: 
1-99 
100-177 

1 78  - 1 99 

200-399 

400-999  

1000   1 199 

1200  fnd 

50  Parts: 

1   199       ..„ 

200-599 _ 

6X-£nd „ 

(JU  Index  ond  Rndmgs  Aids 

CompleWi  1989  CFB  set  

Wicroficti€  08  F<*t)on 

Cxjenplete  se»  (one  hme  moSmg 
Complete  set  (cme  time  moiimq 
Sut>scriptior  i mooed  as  t%we4' 
Sot>scnption  (moilec)  m  fis,te<ji 
Suttscription  (morted  s$  resued;.. 


Prtca       HevtsKK:  Oat* 


-  15.00 

-  5.50 
~  21.00 
..  14.00 

..  1500 
..  24.00 
..    1100 

''«  ;x; 

..  1700 

_  900 

..  24.00 

..  14.00 

~  14.00 

..  14.00 

..  7.50 

„  1200 

..  12.00 

..  1300 

..  14.00 

..  20.00 

..  10.00 

'£  X. 

'if  iX 

..      9. DC 

..  la.oo 

..    19.00 

..  26.00 
.    16.00 

-  17.00 
.    15.00 

7C0C 

7  0  C«C 

.   23.00 

.  10.00 

.  24.00 

.  20.00 

.  17.00 

.  34.00 

.  17.00 
;s  ex: 

.    1700 

1 3  iX 
'4  fX: 

:s  tx 

.620  00 

.135.00 
.115.00 
.  185.00 
.  185  00 
.188.00 


Od  I,  1988 
Oct.  1,  1988 
Oct.  1,  1987 
Od   1,  1987 

Od.  1.  i9aa 

Od  1,  1987 
Od.  1.  1987 
Od.  1,  1907 

Od  1,  1988 
Od.  1.  1988 
Od.  1,  1988 
Od.  1,  1987 

Od.  I,  1988 
Od.  1.  1988 
Od  1.  1988 
Od.  1.  1988 
Od.  1.  1988 
Od.  1,  1988 
Od.  1.  1908 
Od.  1. 1908 
Od.  1. 


Oct  1.  1988 
Od  1  1968 
Od.  1.  1988 
Od  1,  1988 
Od.  1.  1908 

Od  1.  1987 
Od.  1. 1987 
Od.  1.  1987 
Od  1,  1987 
Od.  1.  1988 
Od.  1.  1987 
Od  1.  1987 

Od.  1.  1907 
Od.  1.  1988 
Od  1.  1988 
Od.  1.  1987 
Od.  1.  1988 
Od  1,  1987 
Od.  1. 1908 

Od  1.  1988 
Od  1,  1988 
Od.  1.  1987 

Jon  1,  1988 

1909 

1904 

ms 


VI 
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ISS 


TW«  Prtca        Rcvttion  Data 

M»tAid  eapits , 2  00  \n<) 

'  licant  m*  )  ■  •  amud  cfliiH*iiiijii.  ita  nkum  and  at  pn^xxn  «)(«m-«  itiouk)  »* 
NMMv  w  •  pvnBOMHl  fvfwicv  miti. 

■M*  ■Mii*Mnti  »  tfeu  «al«M  Mn  )ri«il|)Mi<  Ainif  tm  ptrwd  km  )  x>R8  « 
0«J1.  mt.  Hw  en  i€tm»  uMd  Jonnrr  *,  19«8.  theuW  to  nMMM. 

'»  wiifc  ii'li  »  *■  ovkmm  WW*  pmnvtiimil  jumj  Hw  iwfxxi  iar  !  "HI  k  Ok. 
31.  MM.  Ikt  CR  »«*«•  kani  Jmvr  V  m?  AmM  to  rttokwd 

*  Md  wwifciiiiill  »  Ita  Ntam  MTt  tramutfoMd  during  Nw  >«ia«  *<ir  I  tW)  »  Mardi 
31.  19U.  nitCniirakimiUMdaiaf  *«r   1.  19S0,  ttouM  to  rwwwl. 

'Ikt  *i«»  1.  19S5  (Mm  «<  3}  a*  Pam  )-!»  oaoatn  a  no*  m^  k>r  »im   t   19 

Man*,  hr  *t  U  IM  i(  «»  IMmm  Acvadtoa  ai»iM««  ■  Rwn  ( 39   cmuA  *• 

trmCnittmnitamimtt  kity  1.  I9«4.  mMOMig  Hmm  pons 

•»••  anHiMMi  M  Ms  -odim*  •«»  pramuifBtod  dunng  *•  p«nod  Wv  >  ">ft6  w  Mm* 
W.  nn.  lit  CF«  «i*iM iUMd  a  of  Jm*t  ).  1986.  ihouU  to  rmmd 

'Tt»  W»  1.  198JtoMaia<41  CH  Oiapwn  1-100  caniam  »  ««  onMor  O^Hn  1  » 
49  mtkaitt.  F«r  «■  U  «*xt  o<  praairwMM  rvgutoMn  n  Ouptv^  I  >o  49.  cowiO  Ac  Mm 
Cn  TCtaMi  asMd  OS  i<  J#r  1.  19«   i  i       |  <■ 


^ 


MY 


1989 


UMI 


